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Brisfingi  on  Haw  To  Um  tlw  Fodval 

Fat  information  on  briefings  in  Washington.  DC.  and 
Austin,  TX,  see  announcement  on  the  inside  cover  of 
this  issue. 


Now  Avaflabk  Chdine 

Code  of  Federal  Regulations 

, .  ria 

GPO  Access 

(Selected  Volfimes) 

Free,  easy,  online  access  to  selected  Cole  afFederaty, 
Regulations  (CFR)  volumes  is  now  available  via  GPO 
Access,  a  service  of  the  United  States  Oovemmem 
Printing  Office  (GPO).  CFR  titles  will  be  added  to  GPO 
Access  iocmnentally  throughout  calendar  years  19%  and 
1997  until  a  complete  set  is  available.  GPO  is  taking  steps 
so  that  the  online  and  printed  versions  of  the  CFR  will  be 
released  coocunently. 

The  CFR  and  Federal  Register  on  GPO  Access,  are  the 
official  online  editions  authorized  by  the  Aitaninistrative 
Committee  of  the  Federal  Register. 


find-oui 
/mne  us 


To  access  CFR  volumes  via  the  World  Wide  Web,  and  to 

t  which  volumes  are  available  ooliae  at  a  given 
time  users  may  go  to: 

■k  http:www.access.gpo.fov/n8ra/cfr  t. 

New  titles  and/cr  volumes  will  be  added  to  this  online 
service  as 'they  become  avaUaMe.  The  initial  titles 
mtroduced  include: 

'   -k  Title  20  (Parts  400-499)— Employees'  Benefits 
(Socle!  Security  Administration} 

•k  Title  21  (Complete)— food  and  Drugs  (Food  and  Drug 
Administration,  Drug  Enforcement  Administration,  Office  of 
National  Drug  Control  Policy) 

it  Title  40  (Almost  complete) — Protection  ot  Emiteomeflt 
(Enwronmental  Protection  Agencj^--^      /  ^ 

For  additicmal  infonnatioD  on  GPO  Acm^products, 
services  and  access  methods,  see  page  n  iff  contact  the 
GPO  Access  User  Support  Team  via; 

•  Phone:  toll-free:  1-888-293-6498 
•k  Email:  gpoaccessegpo.gDv 
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PnKRAL  UGISTER  WOSKSHOT 

THE  I^ERAL  REGISTER:  WHAT  IT  IS  AND 

'    ;•     HOW  TO  USE  rr 

FOR:         Any  parson  who  u«m  the  Fadaral  Register  and  Code  of  Fadaral 

Ragulations. 
WHO:       Sponsored  by  the  Office  of  the  Federal  Register. 
WHAT:     Frae  public  briefings  (approximately  3  hours)  to  present: 

1.  The  regulatory  process,  with  a  (ocus  on  the  Federal  Register 
system  and  the  public's  role  in  the  derelopaient  of 
^   \         regulations. 
„  a.  The  relationship  between  the  Federal  Register  and  Code  of 

Federal  Ragulations. 

3.  The  iinportant  elements  of  typical  Federal  Register 
■   .  £         documents. 

4.  An  introduction  to  the  finding  aids  of  the  PR/CFR  system. 

WHY:        To  provide  the  public  «rith  acceaa  to  information  necessary  to 

research  Federal  agency  regulations  which  directly  affect  tliem. 
*         =.     Thaie  %vill  be  no  diacusaion  of  specific  agency  regulations. 


%VHEN: 
%VHERE: 


-t?._. 


WASHINGTON,  DC 

December  10,  1996  at  9:00  a.m. 
Office  of  the  Federal  Register 
~'  ^  Confisrence  Room 

*:'''  800  North  Capitol  Street.  NW. 

Washington,  DC 

(3  blocks  north  of  Union  Station  Metro) 
RESERVATIONS:   202-523-4538 
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>^/: 


%VHEN: 
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RE^RVATIONS: 


AUSTIN,  TX 

December  10,  1996 

9:00  a.m.  to  12KM  p.m. 

Atriiun 

Lyndon  Baines  Johnson  Library 

2313  Red  River  Street 

Austin.  TX 

1-600-688-9889  X  0 

(Federal  Information  Center) 


.f  • 


Priated  on  recycled  p^ier  contaiaiag  100%  poet  consumer  waste 


Contents 


V..O- 


Fadaral  Ragiillv 

Vol.  61.  No.  234 
Wednesdav/Deounber  4.  1996 


m 


Agricultural  Martieting  Serviee        ^^ 

RULES 

Limes  grown  in  Florida  and  imported,  64255-64257    j^ 
Oranges  and  grapefruit  grown  in  Texas,  64253-64255 
Oranges,  grapefruit,  tangerines,  and  tangelos  grown  in 

Florida.  64251-64253 
NOTICES 

Grants  and  cooperative  agreements;  availability,  etc.: 
Federal-State  marketing  improvement  program,  64319 

AgricuHura  DofMiUiioiil 

See  Agricultvural  Marketing  Service     --  v ';  i*  '■  .  ; 
See  Forest  Service  ■    .. 

See  Rxutl  Telephone  Bank 

Aniftnist  Division  «    > 

NOTICES 

National  cooperative  research  notifications: 
Dry  Machining  of  Aluminum  Joint  Venture,  64370 
High  Throughput  Hole  Making  Joint  Venture,  64370 
National  Center  for  Manufactiiring  Sciences,  Inc.,  64370- 

64371 
Petroleum  Environmental  Research  Forum  Project  (No. 

95-10),  64371 
Semiconductor  Research  Corp,  64371 
Southwest  Research  Institute,  64371-64372 

Arms  Control  and  Disarmanrant  Agancy  ".    . 

RULES 

National  security  information,  64286-64289 


Arts  and  Humanities,  National  Foundation 

See  National  Foundation  on  the  j^^^Hs^atTlhe  H 


ties 


tioi^ 
J22\ 


Commarea  DsfMirtmant 

See  Export  Administration  Bureau 
See  International  Trade  Administration 
See  National  Institute  of  Standards  and  Technology^j 
See  National  Oceanic  and  Atmospheric  Administratic 
NOTICES  / 

Acquisition  regulations:  J 

&npowerment  contracting;  guidelines,  /U321-64322 

Commltlea  for  the  Implemantation  of  Taxtila  Agraomonts 

NOTICES  - 

Cotton,  wool,  and  man-made  textiles: 
India,  64342-64343 

Education  Departmant 

NOTICES 

Agency  information  collection  activities: 
Proposed  collection;  comment  request,  64343 
Submission  for  OMB  review;  conmient  request,  64343- 
64344 

Enargy  Dapartnant 

See  Federal  Energy  Regulatory  Commission 


Envlronmantal  Protaetion  Agancy 

RULES 

Air  programs: 
Stratospheric  ozone  protection —    -     . 
Fire  extinguishers  containing  hydrochlorofluorocaiboas 
(HCFCs);  ban  reconsideration,  64424-64427 
Air  quality  implementation  plans;  approval  and 

promulgation;  various  States: 
,     California,  64291-64294 
Air  quality  planning  purposes:  designation  of  areas: 

Nebraska,  64294-64295 
Treatment  woiks  construction;  loan  guarantees;  CFR  part 

removed,  64290-64291 
PROPOSED  RULES 

Air  quality  implementation  plans;  approval  and 
promulgation;  various  States: 
California,  64308 
Maryland,  64307-64308 
Nebraska,  64304-64307 
Air  quality  planning  purposes;  designation  of  areas: 

Nebraska,  64308-64309 
■NOTICES 
Clean  Air  Act: 
Gtizens  suits;  proposed  settlements — 
Citizens  for  BalancM  Transportation,  64354 
Grants,  State  and  local  assistance: 
Wetlands  prcrffctionrState  and  tribal  programs,  64354— 
64355        "        , 
Meetings: 
Food  Safety  Adviso^  Committee,  64355 
Pesticide  partnership;  new  audio  technologies 
introduction,  64356 

Executive  Offlce  of  the  President 

See  Presidential  Documents 

Export  Administration  Bureau 

RULES 

Export  licensing: 
Conunerce  control  list — 
License  exceptions;  reorganization.  64272-64286 


Federal  Aviation  Adm||il8tratlon 

RULES  /      , 

Airworthiness  directivesiv     .    I 
Mitsubishi.  64270-64272^-^ 


Federal  Communicatfona  Commission 

PROPOSED  RULES 

Radio  stations;  table  of  assignments: 
Pennsylvania.  64309 

Federal  Energy  Regulatory  Commission 

NOTICES 

Electric  rate  and  corporate  regulation  filings: 
MidAmerican  Energy  Co.  et  aliy  64347-64350 
Northern  Indiana  Public  Se^ce  Co.  et  al.,  64350-64353 

Hydroelectric  applicatioD8r^3S3^-64354 

Applications,  hearings,  detenninations,  etc.: 
American  Hunter  Energy  Ina,  64344 
Burlington  Resources  Trading  Inc.,  64344-64345 
Dauphin  Island  Gathering  System.  64345-64346 
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Frraitier  Gas  Storage  Co..  64346 
Oceanside  Energy.  Inc..  64346-64347 
Strategic  Energy  Ltd..  64347 
Work^  Assets  Green  Power.  Inc.,  64347 

Federal  Highway  Administration 

RULES 

Motor  carrier  safety  standards: 
Single  State  insiirance  registration;  receipt  nile.  64295- 
64297 

•H- 

Faderal  Mhi  HIiih  Commlsaion 

Nonccs 

Agreements  filed,  etc,  64356 

FMeral  Railroad  Administration 

NOTICES 

Exeitption  petitions,  eta: 

National  Railroad  Passenger  Corp.  (AMTRAK),  64408- 

I        64409 

Federal  Reserve  System 

Nonccs 

Banks  and  bank  holding  companies: 
Change  in  bank  control,  64356-64357 
Formations,  acquisitions,  and  mergers,  64357 
Permissible  nonbanking  activities,  64357-64358 


^^Iriian 

^TNOnCES 


and  Vmidlife  service 


Endangered  and  threatened  species  permit  applications, 
64359 

Foreign  Assets  Control  Office 

RULES 

Sanctions;  blocked  persons,  specially  designated  nationals, 

terrorists,  and  narcotics  traffickers,  and  blocked  vessels; 

list,  64289-64290 

Forest  Service 

NOTICES 

Environmental  statemients;  availability,  etc.: 

Flathead  Naional  Forest,  MT.  64319-64321 
Ozark  National  Forest,  AR;  wild  and  scenic  rivers; 
comprehensive  management  plans,  64321 

Health  and  Human  Services  Defiartment 

See  National  Institutes  of  Health 

Housing  and  UrtMn  Development  Department 

PROPOSED  RULES 

Mortgage  and  loan  insurance  programs: 
Muitifamily  mortgage  insurance — 

Risk-sharing  for  hospitals,  64414-64422/ 
NOTICES  ^■ 

Grant  and  cooperative  agreement  awards: 
Joha  Heinz  n^igU^orhood  development  ph^ram  (no  1996 
awards7r643S9 

Interior  Department 
See  Fish  and  Wildlife  Service    ^ 
See  Land  Management  Bureau 
See  National  Park  Service 

Intsmational  Development  Cooperation  Agency 

See  Overseas  Private  Investment  Corporation 


intsmational  Trade  AdministFBtlon 

NOTICES 
Antidumping: 
Ferrosilicon  frcn — 
Brazil,  64322  -   t  ^: 
■  Roller  chain,  other  than  bicycle,  from — 

Japan. 64322-64334  ' 

Scope  rulings;  list,  64334-64336 

Intsmational  Trade  Commission 
Nonccs 

Import  investigations: 
Collated  roofing  nails  from — 
China  et  al.,  64364-64365 
Liberalizing  APEC  tarifi  and  nontariff  barriers  to  trade; 
economic  implications,  64365-64366 

Justice  Department 

See  Antitrust  Division 

NOTICES 

Pollution  control;  consent  judgments: 
Farber,  Benjamin,  et  al.,  64366 
H.K.  Porter  Co.,  Inc.,  et  al.,  64366-64367 
Harris  Corp.,  64367  ^ 

Johnson  Controls,  Inc.,  et  al..  64367-64368 
Occidental  Chemical  Corp.  et  al.,  64368 
Quaker  State  Corp.,  64369 
Riehl,  Ralph,  et  al.;  correction,  64369 
Watertown,  SD,  et  aL,  64369-64370 

Labor  Department 

See  Mine  Safety  and  Health  Administration 

Land  Manatement  Bureau 

NOTICES 

Realty  actions;  sales,  leases,  etc: 

Montana,  64360 
-  New  Mexico,  64360-64361 

Mine  Safety  and  Health  Admihistratlon 

NOTICES 

Safety  standard  petitions: 
Mountain  Coal  Co.  ot  al.,  64372-64374 

National  Bankruptcy  Review  Commission 

NOTICES 
Meetings,  64374 

National  Foundation  on  the  Arts  and  the  Humanities 

NOTICES 

Meetings: 
Humanities  Panel,  64374-64375 

National  Highway  Traffic  Safety  Administration 

RULES 

Motor  vehicle  safety  staindards:    . 
Occupant  crash  protection — 
Smart  air  bags,  vehicles  without;  warning  labels, 
manual  cutoff  switches,  etc.,  64297-64298 

National  institute  of  Standards  and  Technology 


Grants  and. cooperative  agreements;  availability,  etc: 
Advanced  technology  program  (ATP),  64336-64337 
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Nafttonal  InstitutM  of  HMith 

NOTICES 
Meetings: 

Naticmal  Institute  of  Allergy  and  Infectious  Diseases. 
64358-64339 

National  Institute  of  GeneAl  Medical  Sciences,  64359 

Nslioiwl  OooMHC  snd  Atmospheric  Administrstion 

RULES 

Fishery  conservation  and  management: 
Aladca;  fisheries  of  Exclusive  Economic  Zone — 
Gulf  of  Alaska  groundfish,  64299-64303 
Scallop,  64296-64299 
PROPOSED  RULES 

Fishery  conservation  and  management: 
Alaska;  fisheries  of  Exclusive  Economic  Zone— 7'' 
Gulfof  Alaska  groundfish,  64310-64318    ^ 
Northeastern  United  States  fisheries — 
Northeast  miiltispecies,  64309-64310 
NOTICES 

Marine  mammals: 
Incidental  taking;  authorization  letters,  etc. — 
Vandenberg  Air  Force  Base,  CA;  Titan  II  and  IV  launch 
vehicles,  64337-64342 
Permits:  ''  .•       -r~:-         *    ,.:      . 

Foreign  fishing,  64342  ' '     /.j 

Nation^  Park  Sarvics 

NOTICES 

Environmental  statements;  availability,  etc: 

Yosemite  National  Park,  CA,  64361 
Native  American  human  remains  and  associated  funerary 
objects:  ^ 

Bemice  Pauahi  Bishop  Museum,  Honolulu,  HI — 
Inventory  from-  island  of  Hawaii,  64362-64363 
Inventory  from  island  of  Kaua'i,  64363-64364 
Inventory  from  island  of  Lana'i,  64363 
Inventory  from  island  of  Maui,  64361-64362 
Hawai'i  Maritime  Center,  Honolulu,  HI;  inventory  firun 
islands  of  O'ahu  and  Hawai'i,  64363 

Natiohal  Science  Foundation 

NOTICES  . .      ^      i. 

Meetings: 
United  States  Antartic  Program  Blue-Ribbon  Panel,  64376 

National  Transportation  Safety  Board  , 

NOTICES  ^ 

Meetings:  Sunshine  Act,  64376  *     ; 

Nuclear  Regulatory  Commission 

RULES 

High-level  radioactive  wastes  disposal  in  geologic 
repositories;  design  basis  events,  64257-64270 
NOTICES 
Enviromnental  statements;  availability,  etc: 

Portland  General  Electric  Co.  et  al.,  64376-64379 
Memorandimis  of  understanding: 
NRC  emergency  response  data  system  utilization — 
Louisiana,  64379-64381 
Operating  licenses,  amendments;  no  significant  hazards 
considerations;  biweekly  notices.  64381-64400 
'  Applications,  hearings,  determinations,  etc.: 
I  Entergy  Operations,  Inc,  64376-64378 

Nudtar  Waste  Technical  Review  Board 

NOTICES 
Meeting.  64400 


Overseas  Private  Investment  Coiporation 

NOTICES 

Meetings;  Sunshine  Act,  64364 

Postal  Rate  Commission 

NOTICES 

Post  office  closings:  petitions  for  appeal: 
Oakley,  IL,  64401 


^. 


Presidential  Documents 

PROCLAMATIONS 

Imports  and  exports: 

Broom  com  brooms,  imports  (Proc.  696lf,  64431-64438 
Special  observances: 
Drunk  and  Dnigged  Driving  Prev«ition  Month,  National 
(Proc  6960),  64245-64246 
AOMMISTRATIVE  ORDERS 

im  com  brooms;  action  under  section  203  of  the  Trade 

Act  of  1974  (Memorandum  of  November  28,  1996). 

64439-64440 
Foreign  Operations,  Export  Financing,  and  Related 

Programs  Appropriations  Act,  1997;  delegation  of 

authority  (memorandum  of  November  20,  1996),  64247 
Iran  and  Libya  Sanctions  Act  of  1996;  delegation  of  '^ 

responsibilities  (memorandum  of  November  21,  1996), 

64249 

Prospective  Payment  Assessment  Commission 

NOTICES 
Meetings,  64401 
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K 


tttle  3— 

The  President 


Proclamation  6960  of  Novvmbo-  27,  1096 

National  Drunk  and  Drugged  Driving  Prevention  Month,  1996 


z: 


By  die  President  of  die  United  States  of  America 

A  Proclamation 

Driving  und«r  the  influence  of  drugs  or  alcohol  is  a  scourge  on  our  society 
that  we  cannot  ignore  or  treat  lightly.  Drunk  and  drugged  driving  has  no 
geographic  limits;  it  is  a  problem  that  afflicts  cities  and  rural  areas  alike 
in  every  region  of  our  country.  And,  most  disturbing  of  all,  it  is  a  growing 
problem — last  year,  alcohol-related  traffic  deaths  increased  for  the  first  time 
in  a  decade.  Each  of  us  and  our  loved  ones  are  at  risk  of  becoming  victims 
of  a  driver  impaired  by  drugs  or  alcohol.  However,  we  can  solve  this  problem 
if  we  make  a  national  commitment  to  do  so. 

Two  montha  ago.  we  charted  a  course  that  demands  that  those  who  drive 
must  assume  the  responsibility  of  staying  sober  and  drug-free  behind  the 
wheel.  Targeting  our  youngest  drivers  Hrst,  we  began  by  I'^uiring.  as  a 
condition  of  receiving  Federal  highway  funds,  that  every  State  pass  a  law 
making  it  illegal  for  anyone  under  21  to  drive  with  alcohol  in  their  blood- 
stream. ;  \  J 

i 
Now.  we  must  take  the  next  step  toward  riading  our  highways  of  drunk- 
drivers.  / 

Drivers  between  21  and  34  years  of  age  a/e  most  likely  to  drive  under 
the  influence  of  alcohol  or  other  mind-altering  drugs.  We  must  not  only 
redouble  our  efforts  to  educate  those  in  this  age  group  about  the  terrible 
risks  posed  by  drunk  and  drugged  driving,  but  we  must  also  strengthen 
our  law  enforcement  efforts  to  make  clear  that  this  behavior  will  not  be 
tolerated. 

Addressing  impaired  driving  by  teens  and  young  adults  is  important  but. 
unfortunately,  is  not  enough  to  solve  the  problem.  No  a^e  group  is  immime 
to  the  temptation  to  drive  imder  the  influence  of  alcohol  or  drugs.  Through 
peer  pressure  and  education,  we  must  convince  all  who  would  get  behind 
the  wheel  drunk  or  drugged  to  change  their  bel^vior. 

All  of  us  can  do  our  part  to  reduce  the  tragic  loss  of  life  and  limb  caused 
by  drunk  and  drugged  drivers.  Parents  can  thoughtfully  and  candidly  discuss 
the  dangers  with  their  children  who  drive;  more  States  can  pass  Zero  Toler- 
ance laws;  more  citizens  can  prevent  friends  or  acquaintances  from  getting 
behind  the  wheel  while  under  the  influence  of  drugs  or  alcohol;  and  more 
of  us  can  volunteer  to  be  "designated  drivers."  pledged  to  abstain  from 
alcohol  when  we  are  with  others  who  might  be  drinking.  By  making  clear 
that  drunk  and  drugged  driving  is  vmaccep table  and  by  resolving  firmly 
to  stop  it,  we  can  prevent  thousands  of  tragic  deaths  and  injtuies  each 
year. 

I  ask  all  Americans  to  observe  a  special  day  of  remembrance  of  the  victims 
of  drunk  and  drugged  driving  by  participating  this  year  in  "National  Lights 
on  for  Life  Day."  On  Friday.  December  20.  I  ask  that  drivers  nationwide 
keep  their  headlights  illuminated  to  call  attention  to  this  threat  to  the 
health  and  safety  of  our  citizens.  And  I  ask  that  we  rededicate  ourselves 
as  a  Nation  to  preventing  drunk  and  drugged  driving  io  our  communities. 
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NOW,  THEREFORE,  I,  WILLIAM  J.  CLINTON.  President  of  the  United  States 
of  America,  by  virtue  of  the  authority  vested  in  me  by  the  Constitution 
and  laws  of  the  United  States,  do  hereby  proclaim  December  1996  as  National 
Drunk  and  Drugged  Driving  Prevention  Month.  I  uige  all  Americans  to 
recognize  the  dangers  of  impaired  driving;  to  take  responsibility  for  them- 
selves and  others  around  them;  to  stop  anyone  under  the  influence  of 
alcohol  or  drags  from  getting  behind  the  wheel  of  a  vehicle;  and  to  help 
teach  our  young  people  about  the  lifiasaving  benefits  of  safe  driving  habits. 

IN  WITNESS  WHEREOF,  I  have  hereunto  set  my  hand  this  twenty-seventh 
day  of  November,  in  the  year  of  our  Lord  nineteen  hundred  and  ninety- 
six,  and  of  the  Independence  of  the  United  States  of  America  the  two 
hundred  and  twenty-first  w.      ..iv     >^.* 
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Memorandiim  of  November  2G,  1996  *  ^ 

Delegation  of  Authority  Under  Section  581(b)  of  the  Foreign 
Operations,  Export  Financing,  and  Related  Programs  Appro- 
priations Act,  1997 


Memorandum  tar  the  Secretary  of  State 

By  virtue  of  the  authority  vested  in  me  by  the  Constitution  and  laws  of 
the  United  States  of  America,  including  section  301  of  t^  3  of  the  United 
States  Code,  I  hereby  delegate  the  functions  and  authorities  conferred  upon 
the  President  by  section  581(b)  of  the  Foreign  Operations,  Export  financing, 
and  Related  Appropriations  Act,  1997  (Public  Law  104-206)  to  the  Secretary 
of  State,  who  is  authorized  to  redelegate  these  functions  and  authorities 
consistent  with  applicable  law,,  j 

Any  refraence  in  this  memorandum  to  the  provision,  of  any  Act  shall  be 
deemed^o  include  references  to  any  hereafter-enacted  provision  of  law 
that  is  the  same  or  substantially  the  same  as  such  provision.  ^ 

The  Secretary  of  State  is  authorized  and  directed  to  publish  this  memoran- 
dmn  mHie  Federal  Register.  .^ 
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THE  WHITE  HOUSE, 
Washington,  November  20^  1996. 
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Presidential  Oocuments 

MemOTandaiii  of  Noyember  21,  U96 


/  - 


Delegation  of  Responsibilities  Under  tiie  Iran  and  Libya 
Sanctions  Act  of  1996       ^  Vi 

(     r  . 

Memorandum  for  the  Secretary  of  State,  the  Secretary  of  the  Treasury, 
the  Secretary  of  Commerce,  [and]  the  United  States  Trade  Representative 

By  the  authority  vested  in  me  by  the  Coiistitution  and  laws  of  the  ynited 
States  of  America,  including  saftion  3^1  ofHtitle  3  of  the  United  States 
Code,  I  hereby  delegate  to  Ui^Secretasy  of  State  the  functions  vested  in 
the  President  by  the  foUowi^jji^provisionis  of  the  tan  and  Libya  _§9Bctfons 
Act  of  1996  (Public  Law  104-172)  ("the  ^ctp,.a^lC^^*^u:tieHr^o'5eexe^cised 
in  consultation  with  the  Departments  of  Uke  Treasury  and  Commerce  and 
the  United  States  Trade  Representative,  andSwith^the  Export-Import  Bank 
and  Federal  Reserve  Board  and  other  interested  agencies  as  appropriate: 
sections  4(c),  5(a),  5(b),  5(c),  5(f),  6(1),  6(2),  and  9(c).  I  hereby  delegate 
to  the  Secretary  of  State  the  functions  vested  in  the  President  by  the  following 
provisions  of  the  Act:  sections  4(a),  4(b),  4(d),  4(e),  5(d),  5(e),  9(a),  9(b), 
and  10.. 

Any  reference  in  this  memorandum  to  provisions  of  any  Act  related  tp 
the  subject  of  this  memorandum  shall  be  deemed  to  include  reference 
to  any  hereafter-enacted  provision  of  law  that  is  the  same  or  substantially 
the  same  as  such  provisions. 

The  following  functions  vested  in  the  President  by  the  following  provisions 
of  the  Act  delegated  by  this  memorandvim  may  be  redelegated:  4(a),  4(b), 
4(d),  4(e),  5(d),  5(e),  and  10.  All  other  functions  delegated  by  this  memoran- 
dum may  npt  be  redelegated. 

The  Secretary  of  State  is  authorized  and  dir^ed^  publish  this 
dum  in  the  Federal  Register.  y  "^-^ 
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Washington,  November  21,  1996. 
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Rules  and  Regulations 


Federal  Register 
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This  section  of  the  FEDERAL  REGfSTER 
contains  regulatory  documents  having  general 
applicability  and  legal  effect,  most  of  which 
are  keyed  to  and  codified  in  the  Code  of 
Federal  Regulations,  which  Is  published  under 
50  titles  pursuant  to  44  U.S.C.  1510. 

The  Code  of  Federal  Regulations  is  sold  by 
the  Superintendent  of  Documents.  Prices  of 
new  books  are  listed  in  the  first  FEDEFIAL 
'  REGISTER  issue  of  each  week. 


DEPARTMENT  OF  AGRICULTURE 

Agricultural  Marketing  Service 

7  CFR  Parts  905  and  944 

[Docket  Mo.  FV96-«<»-4  IFHl  ' 

Oranges,  Grapefruit,  Tangerines,  and 
Tangelos  Grown  in  Florida;  and  Import 
Regulations  (Grapefruit);  Relaxation  of 
the  Mininuim  Size  Retirement  for  Red 
Grapefruit 

agency:  Agricultural  Marketing  Service, 

USDA. 

ACTION:  Interim  final  rule  w^tfa  request 

for  comments. 

SUMMARY!  This  interim  final  hile  makes 
a  change  in  regulations  under  the 
Florida  citrus  marketing  orcler  and 
grapefruit  import  regulatiotls.  This  rule 
relipces  the  minimum  siz^  requirement 
for  red  seedless  grapehyit  from  3^/ie 
inches  in  diameter  (size  48)  to  3Vi6 
inches  in  diameter  (size  56).  The  Citrus 
Administrative  Committee  (Committee), 
the  agency  that  locally  administers  the 
marketing  order  for  oranges,  grapefruit, 
tangerines,  and  tangelos  grown  in 
Florida,  unanimously  recommended 
this  change.  This  change  will  enable 
handlers  and  importers  to  continue  to 
ship  size  56  red  seedless  grapefruit  for 
the  entijre  1996-97  season. 
DATES:  Efiective  on  November  11, 1996; 
comments  received  by  January  3, 1997 
will  be  considered  prior  to  issuance  of 
a  final  rule. 

ADOf^ESSES:  Interested  persons  are 
invited  to  submit  written  comments 
concerning  this  rule.  Comments  must  be 
sent  in  triplicate  to  the  Docket  Cleric, 
Fruit  and  Vegetable  Division,  AMS, 
USDA,  room  2525-S.  P.O.  Box  96456, 
Washington.  D.C.  20090-6456,  Fax  # 
(202)  720-5698.  All  comments  should 
reference  the  docket  number  and  the 
date  and  page  number  of  this  issue  of 
the  Federal  Register  and  will  be  made 
available  for  public  inspection  in  the 


Oflice  of  the  Docket  Clerk  during  regular 
business  hours. 

FOR  FURTHER  INFORMATION  CONTACT: 
CaroUne  C.  Thorpe,  Marketing 
Specialist,  Marketing  Order 
Administration  Branch,  F&V,  AMS, 
USDA,  room  2525-S,  P.O.  Box  96456, 
Washington.  D.C.  20090-6456; 
telephone:  (202)  720-8139,  Fax  #  (202) 
720-5698;  or  William  G.  Pimental. 
Marketing  Specialist,  Southeast 
Marketing  Field  Office,  Fruit  and 
Vegetable  Division,  AMS,  USDA,  P.O. 
Box  2276,  Winter  Haven,  Florida 
33883-2276;  telephone:  (941)  299-4770. 
Fax  #  (941)  299-5169.  Small  businesses 
may  request  information  on  compliance 
with  this  regulation  by  contacting:  }ay 
Guerber,  Marketing  Order 
Administration  Branch,  Fruit  and 
Vegetable  Division.  AMS,  USDA,  P.O. 
Box  96456,  room  2525-S,  Washington, 
DC  20090-6456;  telephone  (202)  720- 
2491;  Fax  #  (202)  720-5698. 
SUPPLEMENTARY  Ittf^ORMATKM:  This  rule 
is  issued  under  Marketing  Agreement 
No.  84  and  Marketing  Order  No.  905  (7 
CFR  Part  905),  as  amended,  regulating 
the  handling  of  oranges,  grapefruit, 
tangerines,  and  tangelos  grown  in 
Florida,  hereinafter  referred  to  as  the 
order.  Tne  order  is  effective  under  the 
AgricultuVal  Marketing  Agreement  Act 
of  1937,  as  amended  (7  U.S.C  601-674), 
hereinafteiV.referred  to  as  the  Act. 

This  rule  is;«ls0  issued  under  section 
8e  of  the  Act.  ivhich  provides  that 
whenever  c^ain  specified 
commodities,  including  grapefruit,  are 
regulated  under  a  Federal  marketing 
oi^er,  impoi;ts  of  these  commodities 
into  the  Unit^  States  are  prohibited 
unless  they  me^  the  same  or 
comparable  grade,  size,  quality,  ov  #' 
maturity  requirements  as  those  in/ffect 
for  the  domestical^  produced       \ 
commodities.         '  I      . 

The  Departmentl^of  Agriculture   \ 
(Di^partment)  is  issiUng  this  rule  in 
conformance  with  Executive  Order 
12866.  I 

This  rule  has  been  reviewed  under 
Executive  Order  12988,  Civil  Justice 
Reform.  This  rule  is  notintended  to 
have  retroactive  effect.  Tferrule  will 
not  preempt  any  State  or  local  laws, 
regulations,  or  policies,  unless  they 
present  an  irreconcilable  conflict  vv^th 
this  rule. 

The  Act  provides  that  adminisirative 
proceedings  must  be  exhausted  mfbre 
parties  may  file  suit  in  court.  Unct^r 


^eeti{BV«08c(15)j[A)  of  the  Act,  any 
handler  subject  to  an  order  may  file 
with  the  Secretary  a  petition  stating  that 
the  order,  any  provision  of  the  order,  or 
any  obligation  iihposed  in  connection 
with  the  order  is  not  in  accordance  with 
law  and  request  a  modification  of  the 
order  or  to  be  exempted  therefrom.  A 
handler  is  afforded  the  opportunity  for 
a  hearing  on  the  petition.  Afte;'  the 
hearing,  the  Secretary  would  rule  on  the 
petition.  The  Act  provides  that  the 
district  court  of  the  United  States  in  any 
district  in  which  the  handler  is  an 
inhabitant,  or  has  his  or  hn  principal 
place  of  business,  has  jurisdiction  to 
review  the  Secretary's  ruling  on  the 
petition,  provided  an  action  is  filed  not 
later  than  20  days  after  the  date  of  the 
entry  of  the  ruling. 

There  are  no  administrative 
procedures  which  must  be  exhausted 
prior  to  any  judicial  challenge  to  the 
provisions  of  import  regulations  issued, 
under  section  8e  of  the  Act. 

Pursuant  to  requirements  set  forth  in 
the  Regulatory  Flexibility  Act  (RFA),  the 
Agricultural  Marketing  Service  (AMS) 
has  considered  the  economic  impact  of 
this  action  on  small  entities. 

The  purpose  of  the  RFA  is  to  fit 
regulatory  actions  to  the  scale  of 
business  subject  to  such  actions  in  order 
that  small  businesses  %viU  not  be  unduly  -, 
or  disproportionately  burdened.  \ 

Marketing  orders  issued  pursuant  to  the 
Act,  and  rules  issued  thereunder,  are 
uniqu^  in  that  they  are  brought  about 
througl^  group  action  of  essentially 
small  entities  acting  on  their  own 
behalf.  Thus,  both  statutes  have  small 
enl^ity  orientation  and  compatibility, 
import  regulations  issued  under  the  Act 
are  based  on  those  established  under 
Federal  marketing  orders. 

]  "^here  are  approximately  100  handlers 
of  Florida  citrus  who  are  subject  to 
regulation  under  the  marketing  order 
and  approximately  11,000  producers  of 
citrus  Y^  the  regulated  area,  and  about 
25  gra^fiiiit  importers.  Small 
agricultural  service  firms  are  defined  by 
the  Small  Business  Administration  (13 
CFR  121.601)  as  those  having  armual 
receipts  of  less  than  $5,00O;O0G.  and 
small  agricultural  producers  are  defined 
as  those  whose  annual  receipts  are  less 
than  $500,000.  The  majority  of  handlers, 
producers,  and  importers  of  Florida 
citrus  may  be  classified  as  small 
entities. 


'> 
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This  rule  relaxes  the  minimum  size 
for  the  period  November  11, 1996, 
through  November  9, 1997.  TWs  rule  is 
expected  to  have  a  positive  impact  on 
handlers  and  importers,  as  it  will  permit 
the  shipment  o^  smaller  size  grapefruit, 
allowing  the  industry  to  meet  market 
needs.  The  relaxed  minimum  size 
requirement  would  be  applied  to  both 
small  and  large  handlers  and  importers 
in  the  same  way.  This  sifce  relaxation 
will  enable  Florida  grapefruit  shippers 
and  importers  of  grapefruit  to  continue 
shipping  size  56  red  seedless  grapefruit 
to  the  domestic  market  This  is ' 
consistent  with  current  and  anticipated 
demand  in  those  markets  for  the  1996- 
97  season,  which  will  provide  for  the 
maximization  of  shipments  to  fresh 
market  channels  and  increase  grower 
returns.  Therefore,  the  AMS  has 
determined  that  this  action  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 
Interested  persons  are  invited  to  submit 
information  on  the  regulatory  and 
informational  impacts  of  this  action  on 
small  businesses. 

The  order  for  Florida  citrus  provides 
for  the  establishment  of  minimum  grade 
and  size  requirements.  The  minimum 
grade  and  size  requirements  are 
designed  to  provide  fresh  markets  with 
fruit  of  acceptable  quality,  thereby 
maintaining  consumer  confidence  for 
fresh  Florida  citrus.  This  helps  create 
buyer  confidence  and  contributes  to 
stable  marketing  conditions.  This  is  in 
the  interest  of  producers,  packers,  and 
consumers,  and  is  designed  to  increase 
returns  to  Florida  citrus  growers. 

This  interim  final  rule  invites 
comments  on  a  change  to  the  order's 
rules  ai^  regidations  to  relcix  the 
minimuQ)  size  requirement  for  red 
seedless  ^pefiiiit  allowing  for  the 
(|^tinue<^  shipment  of  size  56 
grapefru^.  The  Committee  met  October 
8, 1999,  and  unanimously 
recommended  this  action. 
;    This  rale  relaxes  the  red  seedless 
grapefiiiit  minimum  size  requirement 
from  size  48  (S'Vib  inches  diameter)  to 
size  56  (3Vi6  inches  diameter)  for  the 
period  November  11, 1996,  through 
November  9, 1997.  Absent  this  change, 
the  size  will  revert  back  to  size  48  (3%'ie 
inches  diameter),  on  November  11, 
1996. 

Section  905.52,.  in  part,  authorizes  the 
Committee  to  recommend  minimum 
grade  and  size  regulations  to  the 
Secretary.  Section  905.306  (7  CFR 
905.306)  specifies  minimum  grade  and 
size  requirements  for  different  varieties 
of  fresh  Florida  grapefruit.  Swch 
requirements  for  domestic  shipments 
are  specified  in  Section  905.306  in 
Table  I  of  paragraph  (a),  and  for  export 


shipments  in  Table  II  of  paragraph  (b). 
Minimum  grade  and  size  requirements 
for  grapefruit  imported  into  the  United 
States  are  currently  in  effect  under 
Section  94^.106  (7  CFR  944.106),  as 
reinstated^n  July  26, 1993  (58  FR       « . 
39428,  July  23, 1993).  Export 
requirements  are  not  changed  by  this 
rule. 

In  making  its  recommendation,  the 
Committee  considered  estimated  supply 
and  current  shipments.  According  to 
both  the  National  Agricultural  Statistics 
Service  and  the  Committee,  production 
of  red  seedless  grapefruit  is  expected  to 
increase  in  comparison  to  last  year 
(1995-96).  Both  sources  estimate  an 
increase  in  production  for  this  season 
(1996-97)  of  about  10  percent  to  31.5 
million  boxes  and  about  3  percent  to  29 
million  boxes,  respectively.  The 
Committee  reports  that  it  expects  that 
fresh  market  demand  will  be  sufficient 
to  permit  the  shipment  of  size  56  red 
seedless  grapefruit  grown  in  Florida 
during  the  entire  1996-97  season.  The 
Committee  believes  that  markets  have 
been  developed  for  size  56  and  that  they 
should  continue  to  supply  those  ' 
markets. 

This  size  relaxation  will  enable 
Florida  grapefruit  shippers  to  continue 
shipping  size  56  red  seedless  grapefruit 
to  the  domestic  market.  This  rule  will 
have  a  beneficial  impact  on  producers 
and  handlers,  since  it  will  permit 
Florida  grapefruit  handlers  to  make 
available  those  sizes  of  fruit  needed  to 
meet  consumer  needs.  This  is  consistent 
with  current  and  anticipated  demand  in 
those  markets  for  the  1996-97  season, 
and  will  provide  for  the  maximization 
of  shipments  to  fresh  market  channels. 

There  are  some  exemptions  to  these 
regulations  provided  under  the  order. 
Handlers  may  ship  up  to  15  standard 
packed  cartons  (12  bushels)  of  fruit  per 
day.  Handlers  may  also  ship  unlimited 
gi^  packages  of  up  to  2  standard  packed 
cartons  of  fruit  per  day,  which  are 
individually  addressed  and  not  for 
resale.  Fruit  shipped  for  animal  feed  is 
also  exempt  under  specific  conditions. 
Fruit  shipped  to  commercial  processors 
for  conversion  into  canned  or  fiY)zen 
products  or  into  a  beverage  base  are  not 
subject  to  the  handling  requirements. 

Section  8e  of  the  Act  provides  that 
when  certain  domestically  produced 
commodities,  including  grapefriiit,  are 
regulated  under  a  Federal  marketing 
order,  imports  of  that  commodity  must 
meet  the  same  or  comparable  grade, 
size,  quality,  and  maturity  requirements. 
Since  this  rule  will  relax  the  minimum 
size  requirement  under  the  domestic 
handling  regulations,  a  corresporiding 
change  to  the  import  regulations  must 
also  be  considered. 


Minimum  grade  and  size 
requirements  for  grapefruit  imported 
into  the  United  States  are  currently  in 
effect  under  Section  944.106  (7  CFR 
944.106),  as  reinstated  on  July  26,  1993 
(58  FR  39428,  July  23, 1993).  This  rule 
relaxes  the  minimum  size  requirements 
for  imported  red  seedless  grapefruit  to 
3Vtn  inches  in  diameter  (size  56)  for  the 
period  November  11,  1996,  through 
November  9, 1997,  to  reflect  the 
relaxation  being  made  under  the  order 
for  grapefruit  grown  in  Florida.  The 
minimum  grade  and  size  requirements 
for  Florida  grapefruit  are  specified  in 
Section  905.306  (7  CFR  905.306)  under 
Marketing  Order  No.  905. 

During  the  last  5  years  (1991-1995) 
imports  to  the  United  States  of  fresh 
grapefiuit  averaged  less  than  2  percent 
of  total  domestic  consumption  or  less 
than  15,000  tons  per  year.  Based  on 
Departmental  data,  domestic 
consumption  averaged  766,000  tons  per 
year  for  that  period.  The  major  exporter 
of  grapefruit  to  the  United  States  was 
the  Bahamas.  The  Bahamas  shipped  an 
average  of  95  percent  of  all  grapefhiit 
imports  to  the  Uiiited.States  during  that 
time  period.  Other  exporters  of 
grape^it  to  the  United  States  included; 
Mexico,  Jamaica,  Dominion  Republic, 
Netherlands.  Israel,  and  Thailand. 

In  accordance  with  section  8e  of  the 
Act,  the  United  States  Trade 
Representative  has  concurred  With  the 
issuance  of  this  interim  final  rule. 

After  consideration  of  all  relevant 
material  presented,  including  the 
Committee's  recommendation,  and 
other  available  information,  it  is  found 
that  this  interim  final  rule,  as 
hereinafter  set  forth,  will  tend  to 
effectuate  the  declared  poficy  of  th'e  Act. 

Pursuant  to  5  U.S.C.  553,  it  is  also 
found  and  determined,  upon  good 
cause,  th^flt  is  impracticable, 
unnecessary  and  contrary  to  the  public 
interest  to  give  preliminary  notice  prior 
to  putting  this  rule  into  effect,  and  that 
good  cause  exists  for  not  postponing  the 
effective  date  of  this  rule  until  30  days 
after  publication  in  the  Federal  Register 
because:  (1)  This  rule  relaxes  the 
minimum  size  requirements  that  would 
otherwise  be  in  effect  November  11, 
1996,  for  grapefruit  grown  in  Florida;  (2) 
Florida  grapefruit  handlers  are  aware  of 
this  action  which  was  unanimously^ 
recommended  by  the  Committee  at  a 
public  meeting,  and  they  will  need  no 
additional  time  to  comply  with  the 
relaxed  requirements;  (3)  Florida 
grapefruit  shipments  began  on 
September  1, 1996,  and  the  season  wilt 
be  well  underway  by  November  11, 
1996;  and  (4)  this  rule  provides  a  30-day 
comment  period  and  any  comments 
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received  will  be  considered  prior  to 
finalization  df  this  interim  final  rule. 

ListofSubiects  ^ 

7CFRPart905 

Grapefruit,  Marketing  agreements, 
Oranges,  Reporting  and  recordkeeping 
requirements,  Tangelos,  Tangerines. 


7CFRPart944 

Avocados,  Food  grades  and  standards. 
Grapefruit,  Grapes,  Imports,  Kiwi  fruit. 
Limes,  Olives,  Oranges. 

For  the  reasons  set  forth  "above,  7  CFF 
parts  905  and  944  are  amended  as 
follows:    .     ^ 

l/HiejutKority  citation  for  7  CFR 
parts"905and  944  continues  to  read  as 
follows: 

Authority:  7  U.S.C.  601-674. 

Table  I 


PART  905— ORANGES,  GRAPEFRUIT. 
TANGERINES,  AND  TANGELOS 
GROWN  IN  FLORIDA 

2.  Section  905.306  is  amended  by 
revising  the  entries  for  grapefruit  in 
paragraph  (a).  Table  I,  to  read  as  follows: 

§"905.306    Orange,  Grapefruit,  Tartgerine, 
and  Tangeic  Regulation. 

(a)  *  *  * 


Variety 


(1) 


Regulation  period 
(2) 


Minimum  Gfade 
(3) 


Minimum  di- 
ameter 
(inches) 

(4) 


Grapefruit:  ■.-    -        .•-,  ..«^^  ^ 

Seeded,  red  . Except  on  and  after  9/01/94 U.S.tio.  1 

Seeded,  red  -. -.^ On  and  after  9/01/94  — ,_,.„ U.S.  No.  1 

Seedless  red _ 11/13/95-11/10/96 _ .™...  U.S.  No.  1 

11/11/96-11/9/97 - U.S.  No.  1 

On  and  after  11/10/97  U.S.  No.  1 

Seedless,  except  red  - On  and  after  9/01/94  U.S.  No.  1 


3-12/16 

3-iyi6 

3-6/16 


PART944— FRUITS;  IMPORT 
REGULATIONS 

4.  In  §  944.106,  paragraph  (a)  is 
revised  to  read  as  fallows: 


§944.106    QrapeffuH  import  regulatloa 

(a)  Pursuant  to  Section  8e  [7  U.S.C. 
Section  608e^ll  of  the  Agricultural 
Marketing  Agreement  Act  of  1937,  as 
amended  [7  U.S.C.  601-6741.  and  Fart 
'  944 — Fruits;  Import  Regulations,  the 


importation  into  the  United  States  of 
any  grapefruit  is  prohibited  unless  such 
grapefruit  meet  the  following  minimum 
grade  and  size  requirements  for  each 
specified  grapefruit  classification: 


Grapefruit  dassflication 


(1) 


Seeded  

Seedless,  red 


Seedless,  except  red 


Regulation  period 


(2) 


On  and  after  9/1/94  „ 
11/13/9&-1 1/10/96  t. 

11/11/96—11/9/97  

On  and  after  11/10/97 
On  and  after  9/1/94  ... 


Minimum  grade 


(3) 


U.S.  No.  1 
U.S.  No.  1 
U.S.  No.  1 
U.S.  isfc.  1 
U.S.  jllo.  1 


Minimum  di- 
ameter 
(inches) 

(4) 


3-12/16 

3-6/16 

-     3-5/16 

3-9/16 

3-9/16 


Dated:  November  27, 1996. 
Robert  C.  Keeney, 

Director,  Fruit  and  Vegetable  Divisibn. 
[PR  Doc.  96-30861  Filed  12-3-96;  8:45  am] 

BILLING  CODE  3410-02-P 


\. 


7CFRPart906 

[Docket  No.  FV96-0O6-2FR] 

Oranges  and  Grapefruit  Grown  in  the 
Lower  Rio  Grande  Valley  inTi^iias;        ' 
Change  in  Reporting  Requirements 

AQB4CY:  Agricultural  Marketing  Service, 

USDA. 

action:  Final  rule. 

summary:  This  final  rule  changes  the 
reporting  requirements  currently 


prescribed  «nder  the  Texas  orange  and 
grapefruit  marketing  order.  The 
marketing  order  regulates  the  handling 
of  oranges  and  grapefruit  grown  in  three 
counties  in  the  Lower  Rio  Grande  Valley 
in  Texas  and  is  administered  locally  by 
the  Texas  Valley  Citrus  Committee 
(committee).  Shipments  of  oranges  and  . 
grapefruit  out  of  the  production  area 
must  meet  minimum  standards  of  grade, 
size,  quality,  and  pack.  Such  shipments 
are  subject  to  mandatory  inspection. 
This  final  rule  adds  language  in  the 
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order's  rules  and  regulations  to  require 
that  all  sales  of  over  400  pounds  of 
oranges  and  grapefruit  for  resale  inside 
the  production  area  be  covered  by  a 
"Buyer  Certification  "  form  (Certification 
Form).  This  requirement  will  ensure 
that  handlers  are  aware  of  and  accept 
responsibility  for  complying  with  the 
order's  requirements  and  that  buyers  do 
not  transport  uninspected  oranges  and 
grapefruit  out  of  the  three-county 
production  area. 

EFFECTIVE  DATE:  This  final  n^e  becomes 
effective  December  5,  1996. 
POn  FURTHB^  INFOfMATION  CONTACT: 
BeUnda  G.  Garza,  McAllen  Marketing 
Field  Office,  Marketing  Order 
Administration  Branch,  Fruit  and 
Vegetable  EHvision,  1313  E.  Hackberry, 
McAtlen,  Texas  78501;  telephone:  (210) 
682-2833,  Fax  #  (210)  682-5942;  or 
Charles  L.  Rush,  Marketing  Order 
Administration  Branch,  Fruit  and 
Vegetable  Division,  AMS,  USDA,  room 
2ra^,  P.O.  Box  96456.  Washingtolf 
DC  20090-6456;  telephone:  (202)  690- 
367Q.  Fax  #  (202)  720-5698.  Small 
businesses  may  request  information  on 
compliance  with  this  regulation  by 
contacting:  Jay  Guerber,  Marketing 
Order  Administration  Branch,  Fruit  and 
Vegetable  Division.  AMS,  USDA,  P.O. 
Box  96456,  room  2525-S,  Washington, 
DC  20090-6456;  telephone  (202)  720- 
2491;  Fax  #  (202)  720-5698. 
SUPPLEMENTARY  INFORMATION:  This  final 
rule  is  issued  under  Maiieeting 
Agreement  and  Order  No.  906  (7  CFR 
Pari  906),  as  amended,  regulating  the 
handling  of  oranges  and  grapefruit 
grown  in  the  Lower  Rio  Grande  Valley 
in  Texas,  hereinafter  referred  to  as  the 
"order."  The  order  is  effective  under  the 
Agricultural  Marketing  Agreement  Act    • 
of  1937,  as  amended  (7  U.S.C  601-674), 
hereinafter  referred  tp  as  the  "Act." 

The  Department  or  Agriculture 
(Department)  is  issuing  this  final  rule  in 
conformance  with  Executive  Order 
12866.    ^ 

This  final  rule  has  been  reviewed 
under  Executive  Order  12988,  Qvil 
Ju.stice  Reform.  This  rule  is  not  intended 
to  have  retroactive  effe<:t.  This  final  rule 
will  not  preempt  any  State  or  local  laws, 
regulations,  or  policies,  unless  they 
present  an  irreconcilable  conflict  with 
this  nile. 

The  Act  provides  that  administrative 
proceedings  must  be  exhausted  before 
parties  may  file  suit  in  court.  Under 
section  608c(15)(A)  of  the  Act,  any 
handler  subject  to  an  order  may  file 
with  the  Secretary  a  petition  stating  that 
the  order,  any  provision  of  the  order,  or 
any  obUgation  imposed  iaconnection 
with  the  order  is  not  in  accordance  with 
law  and  request  a  modification  of  the 


order  or  to  be  exempted  thereftt)m.  A 
handler  is  afforded  the  opportunity  for 
a  hearing  on  the  petition.  After  the 
hearing  the  Secretary  would  rule  on  the 
petition.  The  Act  provides  that  the 
district  court  of  the  United  States  in  any 
district  in  which  the  handler  is  an 
inhabitant,  or  has  his  or  her  principal 
place  of  business,  has  jurisdiction  to 
review  the  Secretary's  ruling  on  the 
petition,  provided  an  action  is  filed  not 
later  than  20  days  after  date  of  the  entry 
of  the  ruling. 

Pursuant  to  the  requirements  set  forth 
in  the  Regulatory  Flexibility  Act  (RFA)^ 
the  Agricultural  Marketing  Service 
(AMS)  has  considered  the  economic 
impact  of  this  final  rule  on  small 
entities. 

The  purpose  of  the  RFA  is  to  fit 
regulatory  actions  to  the  scale  of 
business  subject  to  such  actions  in  order 
that  small  businesses  will  not  be  uinduly 
or  disproportionately  burdened. 
Marketing  orders  issued  pursuant  to  the 
Act,  and  rules  issued  thereunder,  are 
unique  in  that  they  are  brought  about 
through  group  action  of  essentially 
small  entities  acting  on  their  own 
behalf.  Thus,  both  statutes  have  small 
entity  orientation  and  compatibility. 

There  are  approximately  15  handlers 
of  oranges  and  grapefruit  who  are 
subject  to  regulation  under  the  order 
and  approximately  2.000  orange  and 
grapefruit  producers  in  the  regiilated 
area.  Small  agricultural  service  firms, 
wnich  includes  handlers,  have  been 
defined  by  the  Small  Business 
Administration  (13  CFR  121.601)  as 
those  havitig  annual  receipts  of  less  than 
$5,000,000,  and  small  agricultural 
producers  are  defined  as  those  having 
annual  receipts  of  less  than  $500,000. 
The  majority  of  handlers  and  producers 
of  Texas  oranges  and  grapefhiit  may  be 
classified  as  small  entities. 

This  final  rule  establishes  a 
requirement  that  handlers  (sellers) 
complete  a  Certification  Form  on  all 
sales  of  over  400  pounds  of  oranges  or 
grapefruit,  or  both,  destined  for  resale 
inside  the  production  area  te-h^p 
ensure  that  such  oranges  or  grapefruit 
do  not  lasKQ^the  production  area 
without  nteeting  order  requirements, 
"pie  use  duthis  new  fbcm  was 
unanimoupy  recommended  by  the 
commit^eat  a  public  meeting  on  May 
29, 1996; 

Implem^lutimi  uf  the  requirement  to 
submit  Certification  Forms  will  result  in 
a  small  increase  in  reporting 
requirements  imposed  on  handlers.  The 
added  cost  of  complying  with  this 
requirement  will  b6  minimal  and  will  be 
offset  by  benefits  derived  from 
enhanced  compliance  with  the  order 
and  more  complete  statistical  data 


beneficial  to  the  entire  industry. 
ThereCDre,  the  AMS  has  determined  that 
this  action  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities. 

Under  the  order,  Texas  orange  and 
grapefrnit  shipments  to  fresh  markets  in 
the  United  States,  Canada,  and  Mexico 
are  required  to  be  inspecfled  and  are 
subject  to  grade,  size,  quality,  container 
and  pack  requirements.  Exempt  from 
such  handling  requirements  are 
shipments  made:  (1)  within  the 
production  area  (Cameron,  Hidalgo,  and 
Willacy  counties  in  Texas);  (2)  in 
individually  addressed  gift  packages 
which  are  not  for  resale;  (3)  under  the 
400-pound  minimum  quantity 
exemption  provision;  and  (4)  for  relief 
or  charity.  In  addition,  fruit  shipped  to 
approved  processors  for  processing  are 
exempt  from  handling  requirements. 
These  handUng  requirements  do  not 
change  substantially  from  season  to 
season,  and  are  in  effect  on  a  continuing 
basis  subject  to  amendment, 
modification,  or  suspension  as  may  be 
determined  by  the  Secretary.  Currently, 
the  handling  regulations  under  the  order 
are  effective  from  September  1  through 
June  30  each  year. 

Section  906.51  of  the  order  provides 
authority  for  the  committee,  with  the 
approval  of  the  Secretary,  to  require  that 
each  handler  furnish  to  the  committee 
reports  and  other  information  as  may  be 
necessary  for  the  committee  to  perform 
its  duties  tinder  the  marketing  order. 

The  committee  recommended  the 
establishment  of  a  requirement  that 
handlers  of  Texas  oranges  and  grapefruit 
complete  a  Certification  Form  on  all 
sales  of  over  400  pounds  of  oranges  or 
grapefriiit  or  a  combination  of  both  that 
are  not  intended  to  leave  the  production 
area.  (The  order  currently  provides  that 
400  pounds  of  Texas  oranges  or 
grapefruit  or  a  combination  of  both  not 
for  resale  may  be  shipped  per  day 
outside  the  production  area  without  • 
having  to  meet  marketing  order 
requirements.)  The  form  will  require  the 
following  information:  (1)  names  and 
addresses  of  the  seller  and  the  buyer;  (2) 
description  and  quantity  of  the  oranges 
or  grapefruit  sold;  and  (3)  the 
destination  of  the  fruit.  In  addition,  the 
buyer  will  certify  that  fruit  that  is 
subsequently  taken  outside  the 
production  area  for-resale  will  be 
inspected  in  accordance  with  the  order 
and  its  rules  and  regulations.  The 
informatipn  compiled  from  use  bf  this 
form  will  also  provide  the  committee, 
its  staff,  and  the  industry  with  valuable 
statistics  on  fruit  sold  and  marketed 
within  the  production  area. 

Handling  of  oranges  and  grapefruit 
inside  the  production  area  is  not 
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regulated.  While  monitoring  compliance 
during  the  1995-96  season,  committee 
Stan' became  aware  of  a  lack  of 
documentation  on  firuit  intended  for  use 
within  the  production  area.  Such  fruit 
was  on  occasion  found  outside  the 
production  area  without  having  been 
inspected  and  certified  as  meeting 
marketing  order  requirements.  The 
committee  recognized  the  need  to  make 
handlers  responsible  for  ensuring  that 
sales  of  their  fruit  intended  for  resale 
inside  the  production  area,  but 
subsequently  leaving  the  production 
area,  meet  the  provisions  of  the  order. 
The  Certification  Form  was  developed 
to  help  track  such  sales.  Currently, 
documentation  on  sales  to  peddlers  and 
cash  buyers,  and  other  transactions  not 
supported  by  an  inspection  certificate  or 
a  diversion  report  (used  to  track 
shipments  for  processing,  relief,  or 
charity),  is  minimal  or  non-existent.  In 
the  process  of  conducting  its 
compliance  program,  the  committee 
encountered  difficulty  in  tracking 
movement  of  such  citrus  and  detecting 
violations  of  the  order. 

The  form  will  be  completed  by  the 
seller  (handler)  in  triplicate.  The  buyer 
will  sign  the  certification  statement  on 
the  form.  One  copy  will  be  submitted  by 
the  handler  to  the  committee  within  7 
days  after  the  sale.  One  copy  will  be 
retained  by  the  handler  and  the  third 
copy  will  be  given  to  the  buyer.  The 
forms  will  be  reviewed  by  the 
committee's  compliance  staff  as  they  are 
received  and  will  be  compared  against 
handler  records  and  inspection       ' 
certificates.  In  addition,  the  form  wrill 
also  provide  valuable  statistical 
information  on  £ruit  sold  and  marketed 
for  use  within  the  production  area. 
Currently,  there  is  no  tracking  system 
for  local  use  fruit..  Collection  df  this 
information  will  fill  a  void  in  the 
committee's  statistical  database  which 
will  be  usedj»  determine  total 
utilizdQon  of  fruit  and  further  assist  the 
industry  in  making  marketing  decisions. 

Throughout  the  past  season,  the 
committee  considered  possible  options 
to  monitor  shipments  of  uninspected 
oranges  and  grapefruit.  It  was  noted  that 
local  use  fruit  is  presently  not 
accounted  for,  which  leaves  a 
significant  void  in'the  committee's 
database.  The  committee  considered,  for 
example,  compiling  an  "approved 
peddler"  list,  and  allowing  uninspected 
frujt  to  be  sold  only  to  those  appearing 
oi^the  list.  This  option  was  determined 
to  be  impractical  for  the  industry,  as 
such  a  list  would  change  constantly  and 
could  never  be  accurately  maintained. 
Development  of  the  Certification  Form 
was  the  only  option  believed  to  be 
viable.  Use  of  the  form  will  raise  i 


awareness  of  both  the  sellers'  and 
buyers'  res{»onsibility  to  comply  with 
the  provisions  of  the  marketing  order. 
This  option  will  result  in  the  smallest 
increase  in  regulatory  burden  of  the 
options  considered,  including  the 
establishment  of  additional  regulatory 
requirements,  such  a^  inspection  of  all 
shipments,  regardless  of  des^vation. 
Therefore,  the  committee  recommended 
thdt  §906.151  be  amended  by 
designating  the  existing  paragraph  in 
this  section  as  (a)  and  adding  a  new    ; 
paragraph  (b). 

The  proposed  rule  concerning  this 
action  was  published  in  the  September 
18, 1996,  Federal  Register  (61  FR 
49078),  with  a  30-day  comment  period 
ending  October  18, 1996.  No  cohuMnts 
were  received.  Th^^roposed  rule  alsd' 
announced  AMS's  intention  to  request  a 
revision  to  the  currently  approved 
information  collection  requirements 
issued  under  the  marketing  order.  The 
informal  collection  requirements  in  the 
referenced  section  have  been  approved 
by  the  Office  of  Management  and 
Budget  (OMB)  under  the  provisions  of 
44  U.S.C.  Chapter  35  and  have  been 
assigned  OMB  No.  0581-0068. 

After  consideration  of  all  relevant 
matter  presented,  including  the 
information  and  recommendations 
submitted  by  the  committee  and  other 
available  information,  it  is  hereby  found 
that  this  rule,  as  hereinafter  set  forth, 
will  tend  toe^£ectuate  the  declared 
policy  oftKeAct. 

It  is  fuither  found  that  godd^use 
exists  fonnot  postponing  the  effefctive 
date  of  tln^  rule  until  30  days  after 
publication  in  the  Federal  Register  (5 
U.S.C.  5S3)  because:  (1)  the  Texas  citrus 
shippiqUg  season  began  in  mid- 
Septem^r;  (2)  this  rule  was 
unanimously  reqpmmended  by  the 
committee  at  a  pliblic  meeting  and  all 
interested  persons  had  an  opportunity 
to  express  iheir  views  and  provide 
input;  (3)  Texas  orange  and  grapefruit 
handlers  are  aware  of  this  rule  and  need 
no  additional  time  to  comply  with  the 
requirepients:  and  (4)  a  30-day  comment 
peritxTwas  provided  for  in  the  proposed 
rule  and  no  comments  were  received. 

List  of  Sub)ects  in  7  CFR  Part  90^ 

Grapefruit,  Marketing  agree;ifents, 
Oranges,  Reporting  and  recordkeeping 
requirements.  / 

Fpr  the  reasons  set  forth  ra  the 
preamble,  7  CFR  part  906  is  amended  as 
follows:        ^ 


PART  906-ORANQES  AND 
GRAPEfBUIT  GROWN  IN  THE  LOWER 
RIO  QffUNDE  VALLEY  IN  TEXAS 

ihhe  autl^rity  citaticm  for  7  CFR 
part  906  continues  to  teed  as  follows: 

Authmity:  7  U.S.C.  601-674. 

~  2.  In  §  906.151  the  existing  text  is 
designated  as  paragraph  (a)  and  new 
paragraphs  (b)  and  (c)  are  added  to  read 
as  follows:  ,, 

§906.151    Reports.' 

•        *        *   .     ».       * 

(b)  Each  handler  who  sells  over  400 
pounds  of  oranges  or  grapefioiit  or  a 
combination  of  both  for  resale  inside  the 
production  area  shall,  for  each 
transaction,  report  to  the  committee  on 

a  form  approved  by  it  the  following 
infOTmation: 

(1)  Name  and  address  of  seller; 

(2)  Name  and  address  of  buyer; 

(3)  E>escription  and  quantity  of 
oranges  or  ra'apefruit  sold; 

(4)  E)estination  of  fruit; 

(5)  A  statement  that  the  buyer  certifies 
that  fiiiit  that  \s  subsequently  taken 
outside  the  protection  area  for  resale 
will  be  inspected;  and 

(6)  Such  other  pertinent  information 
as  the  committee  may  require. 

(c)  The  handler  shall  prepare  the 
report  in  trr^di^ate.  The  buyer  shall  sign 
the  certification  statement.  The  pink 
copy  shall  be  submitted  to  the 
committee  within  7  day%.  The  gre^i 
copy  shall  be  retained  by  the  handler   • 

the  blue  copy  shall  be  given  to  the 
(uyer.  Such  form  shall  be  reviewed  by 
the  committee  staff  and  the  information 
compiled  for  the  committee's  use. 

Dated:  November  27, 1996^^ 
Robert  C  Keeney,        ^^ 
Director,  Fruit  cuid  Xegetable  Division. 
[FR  Doc.  96-30859  Filed  12-3-96;  8:45  am) 
BiUJNG  CODE  341«MB-P 


7  CFR  Parts  911 

[Docket  No.  FV96-911-1  FRJ 

Limes  Grown  in  Floi^da  arid  imported 
Limes;  Increase  in  the  Minimum  Six* 
Requirement  '^    . 

AQBICY:  Agricuhural  Marketing  Service, 

USDA. 

action:  Final  rule. 

SUMMARY:  This  final  rule  increases  the 
current  minimum  size  requirement  for 
limes  grown  in  Florida  and  for  limes 
imf>orted  into  the  United  States.  This 
change  was  recommended  by  the 
Florida  Lime  Administfative  Committee 
(Committee),  the  agency  responsible  for 
the  local  administration  of  the 
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marketing  order  covering  limes  grown 
in  Florida.  This  n^e  increases  the 
minfanum  size  reqviirement  from  1% 
inches  to  2  inches  in  diameter  during 
the  period  of  January  1  through  May  31. 
Larger  &uit  tend  to  have  a  higher  juice 
content.  Therefore,  the  increase  in  fruit 
size  wil!  <*nable  handlers  to  better  meet 
the  42  percent  juice  content  requirement- 
specifled  in  the  regulations  for  limes 
shipped  to  the  fresh  market.  The 
chainges  in  import  requirements  are 
necessary  under  section  8e  of  the 
Agricultural  Marketing  Agreement  Act 
of  1937. 

EFFECTIVE  DATE:  This  final  rule  becomes 

effective  January  3,  1997. 

FOR  FURTHER  INFORMATION  CONTACT: 
Caroline  C.  Thorpe,  Marketing  Order 
Administration  Branch,  Fruit  and 
Vegetable  Division.  AMS.  USDA.  P.O. 
Box  96456.  room  2525-S,  Washington, 
DC  20090-6456;  telephone:  202-720- 
5127.  or  Fax  #  202-720-5698;  or  Aleck 
J.  Jonas,  Southeast  Marketing  Field 
Office,  USDA/ AMS,  P.O.  Box  2276, 
Winter  Haven.  Florida  33883; 
telepl^ne:  941-299-4770,  or  Fax  #  941- 
299-5169.  Small  businesses  may  request 
infOrqMtioifea-CQmpliance  with  this 
n  by  contKting:  Jay  Guerber, 
ng  Order  Administration ' 
Branbb,  Fruit  and  Vegetable  Division, 
AMS.  USDA,  P.O.  Box  96456,  room 
2523-S',  Washington,  DC  20090-6456; 
telephone:  202-720-2491,  Fax  #  202- 
720-5«98> 

SUPPLEMBfTARY  INFORMATION:  This  final 
rule  is  issued  under  Marketing 
Agreement  No.  126  and  Order  No.  911    . 
(7  CFR  part  911),  as  amended,  regulating 
the  handling  of  limes  grown  in  Florida, 
hereinafter  referred  to  as  the  "order." 
The  order  is  effective  under  the 
Agricultural  Marketing  Agreement  Act 
of  1937,  as  amended  (7  U.S.C.  601-674), 
hereinafter  referred  to  as  the  "Act." 

This  rule  is  atso  issued  under  section 
8e-of  the  Act,  Which  requires  the 
Secretary  of  Agriculture  to  issue  grade, 
size,  quality,  or  maturity  requirements 
for  certain  listed  commodities, 
including  limes,  imported  into  the 
United  States  that  are  the  same  as,  or 
comparable  to,  those  imposed  upon  the 
domestic  commodities  regulated  under 
the  Federal  marketing  orders. 

The  Department  of  Agriculture 
(Department)  is  issuing  this  final  rule  in 
conformance  with  Executive  Order 
12866. 

This  final  rule  has  been  reviewed 
under  Executive  Order  12988,  Civil 
Justice  Reform.  This  action  is  not 
intended  to  have  retroactive  effect.  This 
final  rule  will  not  preempt  any  State  or 
local  laws,  regulations,  or  policies. 


unless  they  present  an  irreconcilable 
confUct  with  ^is  rule. 

The  Act  provides  that  administrative 
proceedings  niust  be  exhausted  before 
parties  may  file  suit  in  court.  Under 
section  608t(45)(A)  of  the  Act,  any 
handler  subject  to  an  order  may  file 
with  the  Secretary  a  petition  stating  that 
the  order,  any  provision  of  the  order,  or 
any  obligation  imposed  in  connection 
with  the  order  is  not  in  accordance  with 
law  and  request  a  modification  of  the 
order  or  to  be  exempted  therefrom.  A 
handler  is  afforded  the  opportimity  for 
a  hearing  on  the  petition.  After  the 
hearing  the  Secretary  would  rule  on  the 
petition.  The  Act  provides  that  the 
district  court  of  the  United  States  in  any 
district  in  which  the  handler  is  an 
inhabitant,  or  has  his  or  her  principal 
place  of  business,  has  jurisdiction  in 
equity  to  review  the  Secretary's  rufing 
on  the  petition,  provided  an  action  is 
filed  not  later  than  20  days  after  date  of 
the  entry  of  the  ruling. 

There  are  no  administrative 
procedures  which  must  be  exhausted 
prior  to  any  judicial  challenge  to  the 
provisions  of  import  regulations  issued 
under  section  8e  of  the  Act. 

Pursuant  to  the  requirements  set  forth 
in  the  Regulatory  Flexibility  Act  (RFA), 
the  Agricultural  Marketing  Service 
(AMS)  has  considered  the  economic 
impact  of  this  final  rule  on  small 
entities. 

The  purpose  of  the  RFA  is  to  fit 
regulatory  actions  to  the  scale  of 
business  subject  to  such  actions  in  order 
that  small  businesses  will  not  be  unduly 
or  disproportionately  burdened. 
Marketing  orders  issued  pursuant  to  the 
Act,  and  rules  issued  thereunder,  are 
unique  in  that  they  are  brought  about 
through  group  action  of  essentially 
small  entities  acting  on  their  own 
behalf.  Thus,  both  statutes  have  small 
entity  orientation  and  compatibility. 
Import  regulations  issued  under  the  Act 
are  based  on  those  established  under 
Federal  marketing  orders. 

There  are  approximately  10  handlers 
subject  to  regidation  under  the  order  ' 
and  approximately  30  producers  of 
Florida  limes.  There  are  approximately 
35  importers  of  limes.  Small  agricultural 
service  firms,  which  include  lime 
handlers  and  importers,  have'  been 
defined  by  the  Small  Business 
Administration  (13  CFR  121.601)  as 
those  whose  annual  receipts  are  less 
than  $5,000,000,  and  small  agricultural 
producers  are  defined  as  those  whose 
annual  receipts  are  less  than  $500,000. 
A  majority  of  these  handlers,  producers, 
and  importers  may  be  classified  as  small 
entities. 

This  rule  increases  the  minimum  size 
requirement  for  Florida  and  imported 


limes,  which  could  impose  some 
additional  costs  on  handlers  and 
importers,  including  small  entities. 
However,  any  additional  costs  are 
minimal  and  will  not  impose  a 
significuint  economic  impact.  The 
minimum  size  requirement  will  be 
applied  to  both  small  and  large  handlers 
and  importers  in  proportion  to  this. 
With  an  increase  in  the  minimum  size, 
the  larger  limes  are  more.likely  to  meet 
the  42  percent  minimum  juice  content 
requirement.  This  change  is  expected  to 
reduce  the  incidence  of  repacking, 
resulting  in  lower  costs  to  handlers  and 
importers.  Increasing  the  minimum  size 
also  ensures  that  such  limes  will  be 
more  mature  and  have  a  higher  juice 
content,  which  encourages  repeat 
purchases  by  consumers.  This  increase 
in  quality  to  the  consumer  is  expected 
to  increase  returns  to  handlers, 
importers,  and  producers.  Therefore, 
AMS  has  determined  that  this  action 
will  not  have  a  significant  economic  . 
impact  on  a  substantial  number  of  small 
entities. 

Section  911.48  of  the  lime  marketing 
order  provides  authority  to  issue 
regulations  establishing  specific  pack, 
container,  grade  and  size  requirements. 
These  requirements  are  specified  under 
Sections  011.311,  911.329  and  911.344. 
Section  911.51  requires  inspection  and 
certification  that  these  requirements  are 
met.  Currently,  the  minimum  size 
requirement  for  Florida  limes  is  that 
they  measure  at  least  IVs  inches  in 
diameter. 

The  destruction  caused  by  Hurricane 
Andrew  in  1992  has  drastically  reduced 
the  lime  acreage  in  Florida  fit)m  6,500 
acres  to  approximately  1,500  acres. 
During  the  1991-92  season,  prior  to 
Hurricane  Andrew,  1,682,677  bushels  of 
limes  were  assessed.  For  the  1993-94 
.season,  assessments  were  collected  on 
228,455  bushels,  and  for  the  1994-95 
season,  asse.ssments  were  collected  on 
283,977  bushels  of  limes.  These  factors 
led  the  Committee  to  reconsider  current 
marketing  order  requirements,  including 
the  IVn  inches  in  diameter  size 
requirement. 

The  Committee  met  on  January  10, 
1996,  and  recommended  to  increase  the 
minimum  size  requirement  for  Florida  - 
limes  from  \''/h  inches  to  2  inches  in . 
diameter  during  the  period  of  January  1 
through  May  31.  The  recommendation 
passed  by  a  vote  of  seven  in  favor  to  one 
opposed.  The  one  dissenting  voter  did 
not  comment  on  why  he  was  opposed 
to  the  increase. 

Florida  lime  production  and  the 
quantity  of  lime  imports  into  the  United 
States  reach  their  lowest  point  from 
January  through  May.  During  the  1994- 
95  season,  32,035  bushels  of  Florida 
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limes  and  2,402,987  bushels  of  imported 
limes,  were  shipped  to  the  fresh  market 
during  the  January  through  May 
production  period.  In  comparison, 
257,178  bushels  of  Florida  limes  and 
5,980,669  bushels  of  imported  limes, 
were  shipped  to  the  fresh  market  during 
the  peak  production  period  of  June 
through  IDecetnber. 

This  rule  needs  to  be  effective  by 
January  1, 1997,  because  during  the 
January  through  May  period,  prices  are 
generally  higher  while  lime  quality  is 
lower.  Market  demand  however, 
remains  the  same  as  in  the  peak 
production  period.  These  factors  have 
resulted  in  an  incentive  to  pack  low 
quality  fruit.  Also,  the  juice  content 
requirement  for  limes  shipped  to  the 
fresh  market  is  42  percent.  Handlers 
have  had  difHculty  meeting  the 
requirement.during  the  low  production 
period  because  limes  are  less  mature 
and  have  thicker  skins.  The  thicker- 
skinned  limes  tend  to  have  lower  juice 
content. 

Limes  that  are  2  inches  or  larger  in 
diameter  have  a  higher  juice  content 
than  smaller  limes.  The  larger  limes, 
therefore,  have  a  greater  chance  of 
meeting  the  42  percent  jvuce  content 
requirement.  Increasing  the  minimum 
size  to  2  inches  in  diameter  is  expected 
to  result  in  more  fresh  limes  meeting  the 
42  percent  juice  content  requirement. 
These  limes  are  more  likely  to  pass 
inspection  without  the  expense  of 
repacking  and  regrading  the  fruit  which 
will  reduce  handling  costs. 

The  increase  in  minimum  size  has  a 
positive  cost  effect  on  consumers 
because  it  allows  handlers  of  limes  to 
provide  the  consiuner  with  higher 
quality  fruit  at  a  reasonable  cost. 
According  to  the  Committee,  the 
industry's  past  sales  records  indicate 
that  consumers  have  a  preference  for  the 
larger  sized  limes.  Producers-and 
importers  of  limes  will  also  benefit  by 
experiencing  higher  return  rates. 

Section  8e  (rf  the  Act  provides  that 
when  certain  domestically  produced 
commodities,  including  limes,  are 
regulated  under  a  Federal  marketing 
order,  imports  of  that  Q?mmodity  must 
meet  the  same  or  comparable  grade, 
siae,  quality,  and  maturity  requirements. 
Since  this  rule  increases  the  minimum 
size  requirement  for  Florida  limes,  a 
corresponding  change  also  applies  to 
imports. 

In  a  separate  rulemaking  action,  as 
finalized  in  the  Federal  Register  on 
August  21, 1996  (61  FR  43141),  the 
E)epartment  reduced  the  regulatory  , 
period  for  Florida  limes  and  Umes  .e  J 
imported  into  the  United  States.  "Aat 
action  modified  language  in  both  the 
domestic  and  import  regulations  to 


change  the  regulatory  period  to  January 
1  through  May  31  from  a  continuous, 
year  round,  implementation.    , 

Minimum  grade,  size,  quality,  and 
maturity  requireni*t!fS*for  limes  - 
imported  into  theTJnited  States  are 
currently  in  affect  under  §  944.209  (7 
CFR  944.209).  This  rule  increases  the 
minimum  size  requirement  for  imported 
limes  from  IVh  in^es  to  2  inches  in 
diameter  during  the  period  of  January  1 
through  May  31.  By  increasing  the 
minimum  size,  this  rule  will  result  in 
more  imported  lime9*passing  the  42 
percent  juice  content  requirement, 
providing  higher  quality  fruit  at  a 
reasonable  cost. 

The  largest  exporter  of  Umes  to  the 
United  States  is  Mexico,  with  the       ^ 
heaviest  volumes  of  lime  shipments 
occurring  between  June  1  and  December 
31.  Mexico  exported  6,075,685  bushels 
of  fresh  limes  to  the  United  States 
during  the  1994-95  season,  while  other 
import  sources  shipped  a  total  of 
201,053  bushels,  combined.' 

The  IVs  inches  in  diameter  size 
requirement  is  not  specifically  stated  in 
the  lime  import  regulation.  Therefore, 
no  change  is  needed  in  the  text  of 
§  944.209. 

The  proposed  rule  concerning  this 
action  was  issued  on  July  31, 1996,  and 
vvas  published  in  the  August  5, 1996, 
Federal  Register  (61  FR  40551),  with  a 
60-day  comment  period  ending  October 
4, 1996.  No  comments  were  received. 
However,  a  request  to  extend  the 
comment  period  to  October  31, 1996, 
was  received.  This  request  was  denied 
as  the  proposed  rule  already  had  an 
extended  60-day  comment  period. 
Therefore,  the  Department  continues  to 
believe  that  this  was  sufficient  time  to 
file  comments.  This  rule  needs  to  be 
implemented  by  January  1.  Due  to 
market  conditions,  the  period  firom 
January  through  May  is  when  the  prices 
for  limes  tend  to  be  higher  and  the 
quality  of  limes  tends  to  be  lower.  This 
creat*  an  incentive  to  pack  low  quality 
fhiit  that  can  hurt  the  marketing  of 
limes.  Because  of  this  situation,  the 
Department  has  determined  not  to 
reopen  the  comment  period. 

After  thoroughly  analyzing  the 
comments  received  and  other  available 
information,  the  Department  has 
concluded  that  this  final  rule  is 
appropriate. 

m  accordance  with  section  Be  of  the 
Act.  the  United  States  Trade 
Representative  has  concurred  with  the 
issuance  of  this  final  rule. 

After  consideration  of  all  relevant 
'matter  presented,  including  the 
information  and  recommendations 
submitted  by  the  Committee  and  other 
available  information,  it  is  hereby  found 


that  this  rule,  as  hereinafter  set  forth, 
will  tend  to  effectuate  the  declared 
policy  of  the  Acti 

List  of  Sub)ects  in  7  CFR  Part  911 

Limes,  Marketing  agreements. 
Reporting  and  recordkeeping 
requirements.  ^^ 

For  the  reasons  set  forth  above,  7  CFR 
part  911  is  amended  as  follows: 

1.  The  authority  citation  for  7  CFR 
part  911  continues  to  read  as  follows: 

Authority:  7  UJ5.C.  601-674.   ' 

PART  91 1— UMES  GROWN  IN 
FLORIDA 

$911,344    [Amended] 

2.  In  Section  911.344,  paragraph  (a)(3) 
the  words  "at  least  1%  indies"  are 
revised  to  read  "at  least  2  inches". 

Dated:  November  27, 1996  , 

Robert  CKeeney^ 

Director,  Fhtit  and  Vegetable  Division. 
(FR  Doc.  96-30860  Filed  12-3-^;  8:45  am) 

BILLMQ  COOE  3410-02-P 


NUCLEAR  REGULATORY 
COMMISSION 

10  CFR  Part  60 
'  RIN  3150-^051 

Disposal  of  High-Level  Radioactive 
Wastes  in  Geologic  Repositories; 
Design  Basis  Events 

AOBICY:  Nuclear  Regulatory  • 
Commission. 

action:  Final  rule. 

— — < 

S4MMARY:  The  Nuclear  Regulatory 
Commission  is  amending  its  regulations 
on  the  protection  of  public  health  and 
safety  front  activities  conducted  at  a 
geologic  repository  operations  area  _ 
(GROA)  before  permanent  closure.  In 
particular,  the  final  rule  addresses  the 
measures  that  are  required»to  provide 
defense  in  depth  against  the 
■  consequences  of  "design  basis  events." 
These  measures  include  prescribed 
design  requirements,  quality  assurance 
requirements,  and  the  establishment  of 
a  preclosure  controlled  area  tmm  which 
members  of  the  pubKc  can  be  excluded. 
EFFECTIVE  DATE:  January  3, 1997. 
FOR  FURTHER  INFORMATION,  CONTACT:  Dr. 
Richard  A.  Weller,  Division  of  Waste  * 
Management,  Office  of  Nuclear  Material 
Safety  and  Safeguards,  U.S.  Nuclear 
Regulatory  Commission,  Washington, 
DC  20555'.  telephone  (301)  415-7287. 

SUPPLBNBfTARY  MFORItfATION: 
Background 

Under  the  Nuclear  Waste  Policy  Act 
of  1982,  as  amended,  the  U.S.  Nuclear 
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Regulatory  Commission  exercises 
licensing  and  related  regulatory 
authority  with  respect  to  geoli^c 
repositories  that  are  to  be  constructed 
and  operated  by  the  U.S.  Department  of 
Energy  (DOE)  for  the  disposal  of  high- 
level  radioactive  waste.  The 
Commission's  regulations  pertaining  to 
these  geologic  repositories  appear  at  10 
CFR  part  60.  In  recent  )£ears,  NRC,  in 
conjunction  with  its  Federally-Fiuided 
Research  and  Development  Center,  the 
Center  for  Nuclear  Waste  Regulatory 
Analyses,  completed  a  comprehensive 
review  of  the  requirements  of  part  60 
regarding  their  clarity  and  sufficiency  to 
protect  pubUc  health  and  safety.  NRC 
focused  particular  attention  on  any 
matters  that  may  be  ambiguous, 
insufficient  for  their  intended  purpose, 
or  inconsistent  with  other  expressions 
of  its  regulatory  policy.  Independently. 
DOE  conducted  a  similar  review  of  part 
60. 

The  NRC  review  identified 
deficiencies  regarding  the  clarity  and 
sufficiency  of  the  current  part  60 
requirements  to  protect  public  health 
and  safety  for  the  full  range  of  credible 
conditions  or  events -that  may  occur  at 
an  operating  repository,  including  those 
low-probabihty  events  that  have 
potentially  serious  consequences.  NRC 
also  noted  that  certain  elements  of 
existing  part  60  differ  from  counterpart 
requirements  in  other  NRC  rules  where 
greater  consistency  in  language  would 
be  beneficial.  DOE's  independent 
review  of  Part  60  requirements  "' 
identified  similar  deficiencies  in  these 
requirements.  To  address  these  issues, 
D^  filed  a  petition  for  rulemaking 
(PRML  PRM-60h-3.  on  April  19, 1990. 

hi  response  to  the  DOE  petition  and 
the  results  of  the  NRC  review  of  part  60, 
the  Commission  published  a  proposed 
rule  for  pubUc  comment  in  the  Federal 
Register  on  March  22, 1995  (60  FR 
15180)  to  clarify  the  requirements  for  ' 
protection  of  public  health  and  safety 
related  to  activities  conducted  at  a 
GROA  before  its  permanent  closure,  hi 
particular,  the  proposed  rule  provided 
new  and  modified  definitions  for  certain 
terms  (including  the  definition  of 
"important  to  safety,"  with  reference  to 
structures,  systems,  and  components), 
dose  criteria  for  accident  conditions, 
and  requirements  for  the  establishment 
of  a  preclosure  controlled  area  from 
which  members  of  the  public  can  be 
excluded  when  necessary.  In  an 
accompanying  notice  (March  22, 1995; 
60  FR  15190)  the  Commission  also 
granted  in  part,  and  denied  in  part,  the 
specific  proposals  in  the  DOE  petition. 
For  a  fuller  discussion  of  the  PRM,  the 
proposed  rule,  and  the  partial  grant/ 
partial  deniakof  the  DOE  petition,  see 


the  Federal  Register  notices  cited  above. 
As  noted  in  the  Federal  Register  notice 
for  the  proposed  rule  (60  PR  15180)  and 
as  intended  in  subsequent  discussions 
in  this  notice,  unless  the  specific 
context  si^ests  otherwise,  the  terms 
"provisions,"  "requirements," 
"standards,"  and  "criteria"  are  generally 
used  interchangeably;  the  term  "limit" 
(as  in  "dose  limit")  is  generally  used  to 
refer  to  a  specific  type  of  requirement  or 
criterion;  and  the  term  "rule"  is 
generally  used  to  refer  to  the  entire  set 
of  requirements  or  triteria  (e.g.,  part  60). 
This  final  rule  completes  NRC  action 
related  to  PRM-6a-3. 

Lastly,  the  Commission  notes  that, 
consistent  with  the  mandates  of  the 
Energy  Policy  Act  of  1992,  the 
Environmental  Protection  Agency  (EPA) 
is  developing  site-specific 
environmental  radiation  prelection 
standards  for  a  potential  repository  at 
Yucca  Mountain,  Nevada.  In  this  regard, 
the  Act  specifies  that,  within  one  year 
after  promulgation  of  the  EPA 
standards,  the  Commission  must 
promulgate  a  rule  so  that  Commission 
regulations  are  consistent  with  the  new 
EPA  standards.  Although  the  primary 
focus  of  the  new  EPA  standards  is  on 
the  postclosure  period  of  repository 
performance,  the  staff  will  ensure  Aat 
the  current  modifications  to  part  60 
proposed  herein,  which  focus  on  the 
period  of  repository  operations  before 
permanent  closure,  are  consistent  with 
the  new  0>A  standards.  To  the  extent 
any  inconsistencies  between  NRC  and 
EPA  requirements  are  identified,  they 
will  be  addressed  in  the  planned  future 
rulemaking  by  NRC  to  address  new  EPA 
standards.  \ 

PubUc  Comments  on  the  Proposed  Rule 

A  period  of  90  days  was  specified  ik 
the  Federal  Register  for  public 
comments  on  the  proposed  rule.  The 
Commission  specifically  sought  public 
comments  on:  (1)  The  appropriateness 
of  the  proposed  0.05  Sv  (5  rem)  dose 
limit  in  new  10  CFR  60.136  as  the 
repository  design  basis  for  protection  of 
public  health  and  safety  during  accident 
conditions,  and  (2)  the  rationale 
supporting  the  proposed  0.05  Sv  (5  rem) 
dose  limit.  Ten  sets  of  comments  were 
received  on  the  proposed  rule  from  the 
following  organizations  and  individuals: 
(1)  The  Clean  Water  Fund  of  North 
Carolina  (CWFNC);  (2)  Mr.  Vernon  J. 
Brechin:  (3)  DOE.  Office  of  Civilian 
Radioactive  Waste  Management;  (4) 
EPA,  Office  of  Federal  Activities;  (5) 
Nye  County,  Nevada,  Nuclear  Waste 
Repository  Protect  Office;  (6)  Virginia 
Power  Company;  (7)  Nuclear  Energy 
Institute  (NEI);  (8)  Environmental 
Coalition  on  Nuclear  Power  (ECNP);  (9) 


Wisconsin  Electric  Power  Company; 
and  (10)  Mr.  Marvin  I.  Lewis. 

The  principal  issues  raised  in  the 
comments  are  summarized  below. 
(Comments  that  are  duplicative, 
editorial,  or  beyond  the  scope  of  the 
rulemaking  are  not  discussed  herein  but 
have  been  considered  in  the  analysis  of 
the  public  comments.)  For  the  reasons 
indicated,  the  Conrunission  has  decided 
to  adopt  the  aniendments  substantially 
in  the  form  proposed  in  the  March  22, 
1995,  Federal  Register  notice  (60  FR 
15180)  but  with  the  changes  noted  that 
reflect  the  Commission's  analysis  of  the 
public  comments. 

1.  Controlled  Area — Waste  Isolation 

DOE  noted  that  the  supplementary 
information  in  the  proposed  rule 
referred  to  the  "controlled  area"  as  one 
"*  *  *  (within  which  waste  isolation  is 
to  be  ensured  after  permanent  closure)," 
DOE  observed  that  this  is  inconsistent 
with  the  part  60  definition  of 
"controlled  area,"  which  does  not  refer 
to  waste  isolation.  DOE  recommended 
that  the  Commission  delete  the 
parenthetical  phrase  in  the  , 

supplementary  information.        \ 

Tne  Commission  agrees  that  th^ 
parenthetical  phrase  does  not  profMrly 
characterize  the  definition  of    f 
"controlled  area."  However,  rafter  than 
deleting  the  parenthetical  phrase\ 
altogether,  the  Conuhission  has 
modified  the  phrase  to  accurately  reflect 
the  definition  of  "controlled  area"  and 
its  focus  on  postclosure  activities. 

2.  Multiple  Failure  Scenarios 

DOE  noted  that  the  supplementary 
information  under  §  60.136  seemed  to 
indicate  that  multiple  independent 
failure  scenarios  would  be  considered  to 
be  Category  2  design  basis  events  and 
observed  that,  typically,  nuclear  safety 
analyses  are  not  required  to  assume 
multiple  failures  of  safety-related 
systems  unless  they  are  all  credible 
consequences  of  the  initiating  event. 
DOE  recommended  that  the 
Commission  claxify  how  it  intends  to 
review  the  acceptability  of  repository 
systems,  structures,  and  components  in 
the  context  of  the  new  rule. 

The  Commission  agrees  with  this     * 
comment  and  has  revised  the 
supplementary  information  to  clarify 
how  it  intends  to  review  the  analysis  in 
the  DC^  license  application  to 
demonstrate  compliance  with  the 
requirements  of  §  60.136. 

3.  Pmbability  Bounds  for  Design  Basis 
Events 

In  tBfe  Section-by-Section  Analysis  of 
§  60.136  in  the  proposed  rule,  the 
Commission  indicated  that  the  lower 
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bound  for  Category  2  design  basis  events 
is  on  the  order  of  IxlO-"'  per  year  (i.e.. 
events  with  probabilities  of  occurrence 
less  than  1x10-"'  per  year  would 
generally  be  screened  &om  further 
consideration  due  to  their  negligible 
contribution  to  overall  risk).  DOE  and 
NEI  objected  that  this  lower  bound  is 
much  too  low  and  unjustified.  DOE 
recommended  a  lower  bound  of  1x10"^ 
per  year  and  NEI  recommended  a  lower 
bound  in  the  range  of  1x10- "*  per  year 
to  IxlO--'  per  year.  On  the  other  hand, 
ECNP  recommended  that  the  most 
improbable  sequences  and  combinations 
of  events  and  accidents  (Category  2  and 
beyond)  should  be  evaluated  in 
repository  accident  analysis.  *',    ^  ' 

The  Commission  agrees  with  DOE  and 
NEI  that  the  lower  probability  bound 
discussed  in  the  proposed  rule  for 
Category  2  design  basis  events  is  too  low 
and  is  unjustified.  The  Commission 
considers  that,  on  the  basis  of  repository 
risk  perspective,  a  lower  probability 
bound  of  1x10-  ~  '  per  year  is 
appropriate  for  these  events.  The 
Commission  recognizes  that  the 
estimated  consequences  from  Category  2 
design  basis  events  are  somewhat 
"  limited  and  would  not  likely  exceed 
several  tenths  of  Sv  (several  tens  of 
rem).  At  this  consequence  level,  the 
estimated  risk  of  cancer  fatality  from 
events  with  a  probability  lower  than 
lxlO-~*  per  year  is  less  than  lxlO-~* 
per  year.  To  put  this  risk  in  perspective, 
the  International  Commission  on 
Radiological  Protection  >  notes  that  a 
fatal  cancer  risk  in  the  range  of  1x10- 
~6  to  lxlQ-~5  per  year  from  exposure 
to  radiation  would  likely  be  acceptable 
to  members^ofthe  public.  As  such, 
Category  2idesign  basis  events  which 
result  io^atal  cancer  risks  on  the  order 
of  1x1^  ~*  per  year  or  lower  do  not 
contribute  significantly  to  individual 
risk.  AccordinglyKevents  with 
probabilities  of  occurrence  lower  than 
1x10- ~*  per  yearlkn  be  screened  from 
further  consideration  in  repository  risk 
analysis. 

The  Commission  has  revised  the 
Section-by-Section  Analysis  of  §  60.136 
to  reflect  a  lower  bound  for  Category  2 
design  basis  events  on  the  order  of  1  x 
10~*  per  year.  '  '^ 

4.  Definition  of  "Important  to  Safety"— 
Engineered  Features 

DOE  noted  that  the  phrase 
"engineered  structures,  systems,  and 
components,"  currently  in  the 
definition  of  "im|X>rtant  to  safety."  was 
removed  from  the  new  definition  and 


'  Recommendations  of  the  International 
Commission  on  Radiological  Piotaction.  ICRP 
Publication  26,  January  1977. 


observed  that  it  is  clearly  the  intent  ot 
the  regulation  to  apply  the  detlnition  to 
engineered  systems,  not  natural 
systems. 

The  Commission  agrees  with  this 
comment  and  has  revised  the  defini'ion 
of  "important  to  safety"  to  clarify  this 
intent. 

5.  Applicability  of  Environmental 
Protection  Agency  Standards  to  the 
Management  and  Storage  of  High-Level 
Waste 

DOE  stated  that  the  proposed  rule  did 
not  address  all  of  the  regulatory 
uncertainty  associated  with  dose  limits 
for  design  basis  events  because  both  the 
existing  rule  and  the  proposed  rule 
appear  to  require  compliance  with  both 
EPA  radiation  protection  standards  and 
part  20  radiation  standards  and  there  is 
an  inconsistency  between  these  two 
standards.  Virginia  Power  noted  that  the 
definition  of  "important  to  safety" 
establishes  the  part  20  limits  that  are 
referenced  in  10  CFR  60.111(a)  as  the 
acceptance  criteria  for  the  Category  1 
design  basis  events  and  concluded  that 
this  seems  to  be  inappropriate.  Virginia 
Power  stated  that  part  20  establishes 
occupational  dose  limits  and  radiation 
dose  limits  for  members  of  the  public, 
that  the^  limits  are  expressed  as  annual 
limits,  and  that  these  limits  are 
associated  with  normal  licensed 
activities — not  design  basis  events. 
Virginia  Power  considered  that  it  is  not 
appropriate  to  use  part  20  limits  to 
evaluate  specific  events.  Virginia  Power 
further  considered  that  acceptance 
criteria  for  design  basis  events  are 
associated  with  the  specific 
consequences  of  those  events,  as  for  ' 
example  in  §  60.136  for  the  Category  2 
design  basis  events,  and  that 
appropriate  acceptance  criteria  will 
need  to  be  developed  if  Category  1 
design  basis  events  are  retained  by  the 
final  rule. 

The  Commission  agrees  with  DOE 
that  both  the  dose  limits  and  the 
methodology  for  calculating  doses  to 
members  of  the  public  in  the  EPA 
standards  differ  from  the  dose  limits 
and  methodology  for  calculating  doses 
to  members  of  die  public  in  part  20, 
subpart  D.  Notwithstanding  the 
differences  between  these  standards,  the 
staff  does  not  consider  that  there  is  any 
regulatory  uncertainty  regarding 
applicable  dose  limits  for  Category  1 
design  basis  events.  In  CKDE's 
demonstration  of  compliance,  either  the 
EPA  standards  or  the  part  20  standards 
may  be  more  limiting  or  con^^lling 
than  the  other,  but  that  does^olrelieve 
DOE  of  the  requirement  to  comply  with 
both  standards.  As  such,  the  '—       - 

Commission  has  made  no  changes  to  the 


proposed  rule  to  addiess  DOE's 
concerns  about  the  differences  between    , 
part  20  and  the  EPA  standards. 

The  Commission  disagrees  with 
Virginia  Power  that  part  20  limits  are 
inappropriate.  The  Commission's 
numerical  radiation  protection 
standards  are  codi  fiend  in  pert  20  and 
apply  to  operations  at  a  geologic 
repository  by  virtue  of  10  CFR  20.1002 
and  §  60.111(a).  However,  it  is  not  the 
Commission's  intent  that  it  is  necessary 
to  use  the  annual  limits  in  part  20  to 
evaluate  specific  Category  1  design  basis 
events  on  an  individual  basis.  Instead 
the  Commission  intends  that  the  sum  of 
the  annual  doses,  exposures,  and 
releases  from  all  Category  1  design  basis 
events  shall  not  exceed  the  limits 
specified  in  part  20  and  in  the  EPA 
standards. 

6.  Preclosure  Controlled- Area 

DOE  expressed  a  concern  that  the  use 
of  the  word  "immediately"  in  the 
definition  of  "preclosure  controlled 
area"  could  lead  to  an  implication  that 
the  boundary  must  be  next  to  the  GROA. 
DOE  also  expressed  a  concern  that  the 
use  of  the  word  "nearest"  in  §  60.136(b) 
(i.e.,  "  *  *  •  no  individual  located  on 
or  beyond  the  nearest  boundary  of  the 
preclosure  controlled  area  *  *  *")is 
confusing. 

The  Commission  agrees  with  these 
comments  and  has:  (1)  deleted  the  word 

"immediately"  in  the  definition  of 

"preclosure  controlled  area"  in  10  CFR 
60.2,  (2)  changed  the  phrase  "nearest 
boundary"  to  "any  point  on  the 
boundary"  in  the  definition  of 
"important  to  safety"  in  §  60.2  and  in 
the  design  requirements  of  the 
geological  repository  operations  area  in 
§  60.136(b). 

7.  Definition  of  Site 

DOE  recommended  that  the  definition 
of  "site"  should  include  "preclosure" 
and  "postclosure  controlled  areas." 

The  Commission  agrees  with  this 
comment  and  has  modified  the 
definition  of  "site"  to  reflect  its  meaning 
during  the  p>eriod  before  permanent 
repository  closure  (i.e.,  the  operational 
period),  as  well  as  the  period  following 
permanent  closure. 

6.  Effluent  Control    . 

DOE  stated  that,  with  the  deletion  of 
the  term  "during  normal  operations," 
the  application  of  the  (>art  20  effluent 
limits  invoked  by  §  60.111(a)  is  not 
clear.  EXHE  recommended  that  10  CFR 
60.132(c)(1)  be  revised  to  clarify  that  the 
latter  section  is  applicable  only  to 
Category  1  design  basis  events. 
^    The  Commission  agrees  with  this 
comment  and  has  revised  §  60.132(c)(1) 
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to  clarify  that  this  section  is  applicable 
only  to  Category  1  design  basis  events. 

9.  Criticality  Control 

DOE  noted  that  the  Commission 

intended  to  clarify  the  requirements 
pertaining  to  criticality  control, 
currently  in  10  CFR  60.131(b)(7),  but 
that  some  confusion  concerning  those 
requirements  remains.  DOE  pointed  out 
that  the  proposed  criticality  control 
requirements  in  §  60.131(h)  refer  to 
"isolation  of  radioactive  waste,"  a 
phrase  with  postclosure  connotations, 
while  noting  that  systems  "must  be 
designed  for  criticality  safety  assuming 
occurrence  of  design  basis  events,"  a 
phrase  which  has  preclosure 
implications.  Furthermore,  DOE  argued  , 
that  the  last  sentence  in  §  60.131(h) 
could  be  interpreted  as  requiring  a 
deterministic  demonstration  of 
criticality  safety  over  the  entire  period 
of  r^ulatory  concern.  However,  given 
the  time  frames  involved.  DOE 
considered  probabilistic  analyses  to  be 
an  essential  part  of  demonstrating  long- 
term  criticality  safety. 

The  Commission  considers  that  the 
applicability  of  the  criticality  control 
requirements  proposed  in  §  60.131(h)  is 
clear  with  respect  to  preclosure 
considerations  but  agrees  with  DOE  that 
uncertainty  remains  with  respect  to  the 
applicability  of  the  criticality  control 
requirements  to  the  postclosure  period. 
However,  the  Commission  intends  to 
address  this  remaining  uncertainty  in  a 
future  rulemaking  to  make  the  NRC 
requirements  consistent  with  the 
revised  EPA  standards  that  are  currently 
under  development,  as  mandated  by  the 
Energy  Policy  Act  of  1992.  Accordingly, 
in  this  final  rule,  §60. 131(h)  is 
promulgated,  as  proposed  in  the 
proposed  rule. 

U).  The  Use  of  the  Terms  "Important  to 
Safety,"  "Accidents."  "Normal 
Conditions."  "Anticipated  Operational 
Occurrences. "  and  "Design  Basis 
Events"  in  part  60. 

CWFNC  stated  that  there  was  not  any 
ambiguity  in  the  current  use  of  the 
terms  "important  to  safety"  and 
"accidents"  in  part  60.  ECNP  stated  that 
the  terms  "normal  conditions," 
"anticipated  operational  occurrences," 
and  "accidents"  are  not  equivalent  to 
nor  adequately  described  by  the  term 
"design  basis  events." 

The  Commission  disagrees  with 
CWFNC  that  there  is  no  ambiguity  in 
the  current  use  of  the  terms  "important 
to  safety"  or  "accidents"  in  part  60.  The 
latter  term  is  undefined  in  part  60,  and 
there  is  uncertainty  about  its  meaning 
with  respect  to  the  range  of  events  the 
term  encompasses.  The  full  range  of 


Category  1  design  basis  events  would 
not  generally  be  considered  as 
"accidents,"  especially  those  events 
occurring  regularly  or  moderately 
frequently.  However,  certain  lower 
frequency  Category  1  events,  which 
occur  one  or  more  times  diuing  the 
operating  lifetime  of  a  facility  and  are 
otherwise  known  as  "anticipated 
operational  occurrences,"  have  at  times 
been  identified  as  "accidents."  But 
"anticipated  operational  occurrences" 
are  conditions  of  normal  operation 
which  are  not  to  be  confused  with  the 
unlikely,  but  credible  and  potentially 
significant.  Category  2  design  basis 
events.  As  such,  the  current  definition 
of  "important  to  safety"  is  unclear  with 
respect  to  its  intended  applicability  to 
the  design  of  structures,  systems,  or 
components  for  normal  operations, 
including  anticipated  operational 
occurrences.  Further,  with  the  focus  on 
protection  of  members  of  the  public  in 
unrestricted  areas,  the  ciurent  definition 
of  "important  to  safety"  does  not 
explicitly  address  protection  for  the 
occupational  work  force.  The 
uncertainty  is  not  related  to  interpreting 
the  meaning  of  "unrestricted  area"  but, 
rather,  is  related  to  the  narrow  focus  of 
public  exposure  in  uiuestricted  areas. 
Lastly,  the  value  of  0.005  Sv  (0.5  rem) 
as  a  dose  Hmit  in  unrestricted  areas  for 
"accident"  conditions  lacks  consistency 
with  a  corresponding  limit  in  Part  72 
and  with  dose  values  established  as 
guidance  for  selected  accidents  (fuel 
handling  and  cask  drop  events)  at  Part 
50  facilities  (commercial  power 
reactors). 

Notwithstanding  the  comments 
offered  by  ECNP,  the  Commission 
considers  that  the  definiu^l»-«P**design 
basis  events"  in  the  proposed  rule  does 
adequately  define  that  term  and  that  the 
supplementary  information  in  the 
proposed  rule  does  adequately  describe 
the  relationship  between  the  terms 
"normal  conditions,"  "anticipated 
operational  occurrences,"  "accidents," 
and  "design  basis  events."  In  this 
regard,  it  was  the  Commission's  intent 
to  supplant  undefined  terms  in  the  rule 
(i.e.,  "normal  conditions,"  "anticipated 
operational  occurrences,"  and 
"accidents")  with  a  defined  term  (i.e., 
"desi^  basis  events"). 

For  the  above  reasons,  the 
Commission  has  not  revised  the 
definitions  in  the  proposed  rule  for' 
"design  basis  events."  As  discussed  in 
items  4  and  6  above,  editorial  changes 
have  been  made  to  the  definition  of 
"important  to  safety,"  but  these  changes 
are  unrelated  to  the  arguments  advanced 
by  CWFNC  or  ECNP.  (,  . 


1 1.  Radiation  Protection  Standards 

CWFNC  stated  that  a  0.005  Sv  (0.5 
rem)  limit  would  not  be  overly 
protective  of  public  health  and  safety 
and  there  is  no  reason  to  seek  a  weaker 
standard.  CWFNC  suggested  modifying 
part  20  to  clarify  any  ambiguities  in 
radiation  protection  standards  for 
repositories.  ECNP  offered  a  number  of 
comments  related  to  radiation 
protection  standards: 

•  The  Commission  should  require 
DOE  to  provide  design  basis  accident 
analyses  for  more  than  undefined 
"critical  design  basis  events,  singly"  ' 
and  should  require  demonstration  that 
doses  would  be  kept  far  below  the 
maximum  permissible  dose  limits,  with 
an  as  low  as  is  reasonably  achievable 
requirement  at  least  comparable  with 
that  for  operating  reactors. 

•  The  part  60  limits  must  be  much 
more  stringent  than  for  operating 
nuclear  facilities. 

•  The  limit  of  radiation  exposure 
should  be  no  higher  than  the  most 
restrictive  exposure  limit  that  EPA 
imf>oses  for  any  licensee  or  other  source 
of  regulated  nuclear  activity. 

•  A  0.005  Sv  (0.5  rem)  limit  should  be 
impermissible  for  an  individual  dose 
from  a  waste  site. 

•  The  most  stringent  level  of  worker 
protection,  better  than  part  20,  should 
be  required. 

•  Part  20  standards  are  not  restrictive 
enough  for  the  purpose  of  public  health 
protection  with  respect  to  the  storage 
and  disposal  of  radioactive  waste. 

•  The  definitional  alteration  of  the 
term  "important  to  safety"  is  not 
adequate  to  assure  health  protection  for 
the  public  because  the  proposed 
Categories  1  and  2  numerical  limits  for 
radiation  exposures  are  based  on 
standards  that  have  failed  to  take  into 
account  the  noncancer  but  adverse 
health  effects  of  chronic  low-dose 
radiation  exposures  that  have  been 
reported  in  the  literature  since 
development  of  NRC's  part  20  revision. 

•  Extremely  conservative  radiation 
protection  standards  should  be  utilized 
in  repository  design  and  performance 
criteria,  and  a  zero  release  facility 
design  goal  should  be  required  for  all 
radioactive  waste  management. 

•  An  acceptable  rationale  for  the  0.05 
Sv  (5  rem)  dose  limit  proposed  in  the 
proposed  rule  is  totally  absent. 

The  Commission  acknowledges  that 
the  0.005  Sv  (0.5  rem)  dose  limit  in  the 
definition  of  "important  to  safety"  in 
the  existing  rule  could  be  construed  to 
be  an  implicit  basis  for  designing 
structures,  systems,  and  components  to 
prevent  or  mitigate  the  consequences  of 
accidents  at  the  boundary  of  l\ie 
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unrestricted  area.  On  the  other  hand,  the 
0.005  Sv  (0.5  rem)  dose  limit  could  also 
be  interpreted  more  narrowly,  to 
identify  only  those  structures,  systems, 
and  components  that  are  subject  to 
additional  design  requirements  and  a 
quality  assurance  program  to  ensure 
performance  of  intended  functions.  See 
§  60.131(b)  and  §  60.151.  In  short,  the 
0.005  Sv  (0.5  rem)  dose  limit  in  the 
deRnition  of  "important  to  safety"  in 
the  existing  rule  is,  in  the  Commission's 
view,  subject  to  conflicting 
interpretations. 

As  previously  discussed,  the 
Commission's  comprehensive  review  of 
part  60  identified  deficiencies  in  both 
the  clarity  and  sufficiency  of 
requirements  to  protect  workers  and 
public  health  and  safety.  Among  the 
identified  deficiencies  is  the  regulatory 
uncertainty  created  by  possible 
conflicting  interpretations  that  could  be 
given  to  the  0.005  Sv  (0.5  rem)  dose 
limit  in  the  "important  to  safety" 
definition  described  above  and  by  the 
absence  of  an  explicit  design  basis  dose 
limit  in  Subpart  E  of  the  existing  rule. 
An  objective  of  this  rulemaking  is, 
therefore,  to  resolve  the  uncertainty  in 
part  60,  as  well  as  remedy  the 
incomplete  definition  of  "important  to 
safety"  that  fails  to  address  protection  of 
both  workers  and  members  of  the  public 
during  Category  1  design  basis  events 
(i.e.,  "normal  conditions,"  including 
"anticipated  operational  occurrences"). 
The  Commission  has  addressed  these 
deficiencies  with  the  addition  of  new 
§60:136,  which  now  provides  explicit 
design  basis  accident  dose  criteria  for 
repository  structures,  systems,  and 
components,  and  modification  of  the 
definition  of  "important  to  safety"  to 
include  the  broader  interests  of  both 
worker  and  public  health  and  safety  for 
the  full  range  of  conditions  or  events  • 
that  may  occur  before  repository 
closure.  The  Commission  believes  that 
these  amendments,  as  well  as  the  others 
as  described  herein,  clarify  and^nl^ance 
the  provisions  in  the  rule  to  protect 
worker  and  public  health  and  safety. 

It  was  not  the  intent  of  this 
rulemaking  to  modify,  in  any  way,  the . 
Commission's  numerical  radiation 
protection  standards.  As  discussed 
earlier,  these  standards  are  codified  in 
part  20  and  apply  to  operations  at  a 
geologic  repository  by  virtue  of 
§  20.1002,  as  well  as  §  60.111(a).  The 
Commission  believes  that  these 
standards  continue  to  be  appropriate  for 
its  licensees  and  provide  adequate 
protection  of  worker  and  public  health 
and  safety  at  a  repository.  As  such, 
comments  by  CWFNC  and  ECNP  about 
possible  modifications  to  the 
Commission's  radiation  protection 


standards  as  they  would  apply  to  an 
operating  repository  are  beyond  the 
scope  of  this  rulemaking. 

"Tne  Commission  agrees  with  ECNP 
that  the  term  "critical  design  basis 
events"  is  undefined  and,  in  the 
Section-by-Section  Analysis  of  §  60.21 
of  this  final  rule,  has  changed  "critical 
design  basis  events"  to  "Category  2 
design  basis  events."  With  regard  to  the 
scope  of  design  basis  accidents  that 
should  be  considered  in  the  license 
application,  the  Commission  previously 
addressed  this  issue  in  the  discussion  of 
probability  bounds  for  Category  2  design 
basis  events  and  determined  that  events 
with  probabilities  of  occurrence  lower 
than  1  x  10~*  per  year  could  be 
screened  from  further  consideration  due 
to  their  negligible  contribution  to 
individual  ri^. 

Regarding  the  rationale  for  the  0.05  Sv 
(5  rem)  dose  limit  in  §  60.136,  the 
Commission  continues  to  believe  that 
the  potential  risks  to  members  of  the 
public  from  an  operating  repository  are 
very  small.  In  li^t  of  this  limited  risk, 
the  0.05  Sv  (5  rem)  dose  limit  provides 
an  adequate  margin  of  safety  and  an 
appropriate  basis  for  the  design  of"        / 
repository  structures,  systems,  and 
components  to  prevent  or  mitigate  the 
consequences  of  low  probability,  but 
credible  events.  The  Commission's 
reasoning  behind  the  0.05  Sv  (5  rem) 
dose  limit  can  be  found  in  the  Section- 
by-Section  Analysis  of  §  60.136  that 
api}ears  later  in  this  notice. 

1 2.  Exclusion  of  the  Public  From    - 
Preclosure  Controlled  Area 

Vernon  J.  Brechin  objected  to  the  use 
of  the  word  "can"  versus  "will"  in  the 
description  of  preclosure  controlled 
area. 

The  Conunission  disagrees  with  this 
comment.  It  isTiot  the  Commission's 
intention  to  generally  exclude  members 
of  the  public  from  the  preclosure 
controlled  area  (which  would  be  the 
"controlled  area"  as  defined  in  10  CFR 
20.1003).  However,  access  to  the 
preclosure  controlled  area  can  be 
limited  by  the  licensee  for  any  reason 
(not  necessarily  one  related  to  radiation 
protection).  Within  the  preclosure 
controlled  area  will  be  a  "restricted 
area"  (as  defined  in  §  60.2  and 
§  20.1003).  Access  to  a  restricted  area 
must  be  controlled  for  purposes  of 
radiation  protection.  Members  of  the 
public  in  the  preclosure  controlled  area 
will  be  subject  to  the  dose  limits  for 
members  of  the  public  in  10  CFR 
20.1301.  However,  an  individual  who 
receives  occupational  dose  in  the 
preclosure  controlled  area  will  be 
subject  to  the  occupational  dose  limits 
of  part  20,  subpart  Q  All  doses  in  a 


restricted  area  are  occupational  doses. 
The  size  of  the  preclosure  controlled 
area  is  not  specified  by  the  regulations 
because  it  will  be  dependent  upon  the 
particular  activities  conducted  during 
the  operational  period. 

13.  Definition  of  Design  Basis  Events 

Virginia  Power  and  NEI 
recommended  that  the  definition  of 
"design  basis  events"  should  make  clear 
that  the  normal  operations  associated 
with  receiving,  handling,  packaging, 
storing,  emplacing,  and  retrfeving  high- 
level  waste  are  not  desiga^sis  events. 

The  Commission  disagrees  with  this 
conunent.  It  is  the  Commission's  intent 
that  events  occurring  regularly  or 
frequently  during  the  course  of  normal 
operations  are  considered  as  Category  1 
design  basis  events.  Category  1  design 
basis  events  effectively  embody 
repository  activities  and  conditions 
previously  identified  in  part  60  as 
"normal  operations,  including 
anticipated  operational  occurrences."  In 
this  regard,  the  Commission  intends  the 
part  20  dose  limits  to  be  applicable  to 
the  conduct  of  repository  activities, 
such  as  receiving,  handling,  packaging, 
storing,  placing,  and  retrieving  high- 
level  waste. 

14.  Definition  of  "Important  to 
Safety"— Function 

Virginia  Power  noted  that  in  the 
proposed  rule,  the  definition  of 
"important  to  safety"  refers  to"*  *  * 
(1)  to  provide  reasonable  assurance  that 
high-level  waste  can  be  received, 
handled,  packaged,  stored,  emplaced, 
and  retrieved  without  exceeding  the 
requirements  of  (10  CFR)  60.111(a)  for 
Category  1  design  basis  events;  or 
*  *  *."  Virginia  Power  recommended 
that  tbtf  part  of  the  definition  should  be 
revised  to  make  it  clear  that  the  focus  of 
important  to  safety  is  design  basis 
events  and  not  the  normal  operations 
that  are  described  by  the  definition  in 
the  proposed  rule. 

The  Commission  disagrees  with  this 
comment.  As  explained  in  Item  13,  the 
Commission  intends  that  events 
occurring  regularly  or  frequently  during 
the  course  of  normal  operations  are 
considered  as  Category  1  design  basis 
events. 

15.  Definition  of  "Important  to 
Safety"— Quality  Assurance  Issues 

Virginia  Power  and  NEI  stated  that  the 
definition  of  "important  to  safety" 
proposed  in  the  proposed  rule-would 
apply  full  Quality  Assurance  (QA) 
requirements  to  almost  every  system 
and  component  of  the  repository,  and 
that  the  latter  definition  does  not 
establish  a  graded  QA  system  to 
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properly  distinguish  system^  that  are 
"important  to  safety"  and  ensure  that 
the  full  QA  program  is  only  applied  to 
those  systems. 

The  Commission  disa^ees  %vith  this 
comment.  When  identifying  items, 
"important  to  safety,"  if  it  is  determined 
that  a  particular  structure,  system,  or 
component  is  essential  to  maintaining 
doses  below  part  20  limits  during 
normal  operations  (or  during  any 
Category  1  design  basis  event),  then  that 
structure,  systmn,  or  component  must  be 
designated  as  "important  to  safety."  The 
list  of  structures,  systems,  and 
components  "important  to  safety,"  as 
well  as  the  list  of  engineered  barriers 
"important  to  waste  isolation,"  are 
collectively  referred  to  as  the  "Q-list" 
and  are  subject  to  the  QA  provisions  of 
part  60,  subpart  G.  The  Commfssion 
supports  a  graded  approach  to  meeting 
the  QA  provisions  of  part  60.  Such  an 
approach  is  consistent  with  the  NRC 
staff's  "Technical  Position  on  Items  and 
Activities  in  the  High-Level  Waste 
Geologic  Repository  Program  Subject  to 
QA  Requirements  (NUREG-1318)."  The 
guidance-pvenirrthat  technical 
position  (TP)  is  still  applicable  under 
the  rule's  changes.  The  TP  describes  a 
graded  application  of  QA  measures 
consistent  with  that  applied  to  other 
facilities  (e.g.,  nuclear  power  reactors) 
licensed  by  the  Commission.  In  this 
regard,  the  application  of  QA  program 
requirements  to  repository  structures, 
systems,  and  components  would 
generally  be  commensurate  with  their 
importance  to  safety. 

16.  Design  Bases — Similarities  Between 
GROA  Facility  and  Other  Facilities 
Licensed  by  NRC 

ECNP  stated  that  it  is  wrong  to  liken 
design  basis  for  a  waste  repository  (or 
long-term  storage)  facility  to  design 
basis  for  an  operating  nuclear  reactor  or 
other  contemporary  nuclear  facility 
because  of  the  longevity  of  the  hazard 
and  uncertainties  of  future  monitoring 
and  control. 

The  Commission  disagrees  with  this 
comment.  The  design  bases  provided  in 
the  rule  are  for  operations  at  the  GROA 
and  not  for  postclosure  performance. 
Because  operations  at  the  repository  are 
expected  to  be  similar  to  operations  at 
other  facilities  licensed  by  t^ 
Commission  (e.g.,  lO'CFR^rt  72 
bcilities),  the  Commission  believes  that 
it  is  appropriate  that  their  design  bases 
be  comparable. 

17.  The  Phrase  -At  All  Times"  ^^ 

ECNP  recommended  that  the  phrase 
"at  all  times"  should  be  retained 
throughout  part  60. 


The  Conunission  disagrees  with  this 
comment.  The  phrase  "at  all  times"  was 
originally  included  in  the  regulation  to 
emphasize  the  need  to  design  the  GROA 
such  that  retrieval  activities,  if  found 
necessary,  would  be  conducted  in 
accordance  with  part  20.  The 
Commission  continues  to  interpret  the 
regulation  in  this  manner  but  has 
removed  the  phrase  "at  all  times"  fifom 
§  60.111  in  the  rule  to  clarify  that  the 
limits  of  part  20  apply  to  Category  1 
design  basis  events  and  that  the  separate 
design  bases  of  §  60.136  apply  for 
Category  2  design  basis  events.  Further, 
the  Commission  recognizes  that 
conformance  to  the  regulations  should 
not  hinder  any  actions  that  are 
necessary  to  protect  public  health  and 
safety,  such  as  lifesaving  or  maintaining 
confinement  of  radioactive  materials 
(May  21, 1991;  56  FR  23365).  The 
phrase  "at  all  times"  is  ambiguous  in 
this  respect  and  was  therefore  removed. 

18.  As  High  as  Reasonably  Achievable 
(AHARA)  Design  Standard  for  the 
GROA 

ECNP  recommended  that  NRC  adopt 
an  AMARA  standard  with  respect  to 
criteria  for  the  design  of  the  GROA. 
ECNP  states  that  the  purpose  of  such  a 
standard  would  be  to  provide  an  extra 
measure  of  conservatism  in  the  design. 
ECNP  further  states  that,  for  an 
operating  nuclear  facility,  regulatory 
changes  over  time  that  mandate  tighter 
standards  and  reduced  emissions  can  be 
accommodated  by  means  of  backfitting, 
but  this  is  not  so  readi  ly  accomplished 
at  a  disposal  facility. 

The  Commission  disagrees  with  tfiis 
comment  and  considers  that  the 
requirements  of  part  60,  as  amended  in 
this  rulemaking,  are  sufficient  to  ensure 
public  health  and  safety.  The 
Commission  also  considers  that 
backfltting,  if  necessary,  can  be      >     , 
accomplished  at  a  disposal  facility. 


Section-by-Section  Analysis 

Section  60.2.    Definitions 

The  amendments  involve  10 
definitions  needed  in  part  6p. 

The  term  "preclosure  controlled  area" 
is  new.  It  is  essentially  the  same  as  the 
term  "preclosure  control  area"  proposed 
by  DOE  in  its  petition  (PRM-6G-3)  and 
corresponds  closely  to  the  term 
"controlled  area,"  as  defined  in  10  CFR 
72.3.  The  term  "preclosure  controlled 
area"  is  adopted  because  part  60  already 
refers  to  a  "controlled  area"  (which  area 
has  been  committed  to  use  as  a  geologic 
repository  and  from  which  incompatible 
a(^vities  would  be  restricted  following 
permanent  closure).  The  function  of  the 
new  term  is  to  delimit  an  area  over 


which  the  licensee  exercises  control  of 
activities  to  meet  regulatory 
requirements.  Control  includes  the 
power  to  exclude  members  of  the 
public,  if  necessary.  Because  part  60 
(unlike  part  72)  involves  ongoing 
underground  operations  and  timeframes 
of  concern  over  centuries  and  millennia, 
language  in  the  definition  is  included 
that,  consistent  with  its  function,  limits 
the  area  to  the  surface  and  limits  the 
duration  to  the  period  up  to,  and 
including,  permanent  closure. 

The  existing  term  "controlled  area"  is 
renamed  "postclosure  controlled  area," 
to  avoid  any  confusion  or 
misunderstanding  about  this  term  in 
relation  to  its  use  in  parts  20  and  72. 
However,  no  substantive  change  is 
intended  for  the  "postclosure  controlled 
area"  because  this  is  a  change  in 
nomenclature  only.  Consistent  with  this 
nomenclature  change,  the  term 
"controlled  area"  is  changed  to 
"postclosure  controlled  area,"  where  it 
appears  in  the  definitions  for 
"accessible  environment,"  "disturbed 
zone,"  and  "site." 

The  term  "important  to  safety"  is 
amended  to  address  the  issues 
previously  discussed.  The  existing 
provision  is  unclear  and  fails  to  ensure 
proper  levels  of  protection  of  public  and 
woncer  health  and  safety  for  the  broad 
range  of  conditions  or  events  that  might 
occur  at  a  repository  site.  This  is  an 
important  term  because  it  is  the 
predicate  for  required  design  features  as 
well  as  required  quality  assurance 
measures  that  provide  defense- in-depth. 
The  Commission  is  retaining  the  ■ 
quantitative  features  of  the  existing 
definition  but  is  specifying  different 
numerical  limits  for  each  of  the  two 
categories  (1  and  2)  of  design  basis 
events.  The  structures,  systems,  and 
components  "iqiportant  to  safety"  are 
those  necessary:  (1)  To  provide 
reasonable  assurance  that  the 
requirements  of  §60.111(a)  would4)e 
observed  for  Category  L  design  basis 
events;  or  (2)  to  prevent  or  mitigate 
Category  2  design  basis  events  that 
could  result  in  doses  equal  to,  or  greater 
than,  the  values  specified  in  (new) 
§  60.136  to  any  individual  located  on  or 
beyond  any  point  on  the  boundary  of 
the  preclosure  controlled  area. 

Although  the  term  "design  bases" 
ap|>ears  in  existing  part  60,  in 
§  60.21(c)(2),  it  was  not  defined.  As  the 
previous  discussion  makes  clear, 
"design  bases':'  should  be  understood  in 
relation  to  that  range  of  events, 
including  external  natural  or  man- 
induced  events,  that  is  taken  into 
account  in  the  design,  and,  in  particular, 
in  relation  to  conditions  that  could 
resuh  in  radiological  consequences 
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beyond  specified  limits.  The  definition 
in  part  72  is  inserted,  without  change, 
into  the  list  of  defined  terms  in  §  60.2. 

The  inclusion  of  a  definition  of 
"design  basis  events"  serves  two 
purposes.  First,  it  identifies  a  set  of 
events  (referred  to  elsewhere  as 
Category  1  design  basis  events)  that 
must  be  taken  into  account  in 
demonstrating  compliance  with  the 
requirement  to  show,  with  reasonable 
assurance,  that  the  provisions  of  part  20 
will  be  met.  (This  set  of  events  is 
described  as"*  *  *  those  natural  and 
human-inducdd  events  that  are 
reasonably  likely  to  occur  regularly, 
moderately  frequently,  or  one  or  more 
times  before  permanent  closure  of  the 
geologic  repository  operations  area.") 
Second,  it  identifies  an  additional  set  of 
events  (previously  referred  to  as 
Category  2  design  basis  events)  that 
must  be  taken  into  account  in«pplying 
the  Commission's  defense-in-depth 
philosophy.  (This  set  of  events  is 
described  as  those  "*  *  *  other  natural 
and  human-induced  events  that  are 
considered  unlikely,  but  sufficiently 
credible  to  warrant  consideration,  taking 
into  account  the  potential  for  si^ificant 
radiological  impacts  on  public  health 
and  safety.")  The  Commission 
recognizes  that  the  criterion  of 
"sufficiently  credible  to  warrant 
consideration"  is  inexact,  leaving  its 
application  to  a  consideration  of  the 
particular  site  and  design  that  are  the 
subjects  of  a  license  application. 
Generally,  the  Commission  would 
expect  that  such  design  basis  events 
would  include  as  broad  a  range  of 
external  phenomena  as  would  be  taken 
into  account  in  defining  the  design  basis 
for  other  regulated  facilities,  including 
nuclear  reactors.  The  Commission 
would  also  expect  that  the  analysis  of  a 
specific  design  basis  event  would 
require  an  analysis  which  includes  an 
initiating  event  (e.g.,  an  earthquake)  and 
the  associated  combinations  of 
repository  system  or  component  failures 
that  can  potentially  lead  to  exposure  of 
thepublic  to  radiation. 

The  definitions  of  "restricted  area" 
and  "unrestricted  area"  are  amended  to 
conform  with  the  definitions  in  part  20. 
The  current  definitions  in  part  60  do  not 
precisely  conform  to  the  current  part  20 
because  no  change  was  made  to  these 
part  60  definitions  when  part  20  was 
revised. 

The  unendments  of  §  60.2  adopted  in 
this  final  rule  differ  from  the 
amendments  of  §  60.2  proposed  in  the 
proposed  rule  (March  22, 1995;  60  FR 
15180)  in  the  following  respects:  (1)  The 
revised  definitions  of  "restricted  area" 
and  "unrestricted  area"  were  not 
proposed  in  the  proposed  rule;  (2)  in  the 


definition  of  "important  to  safety,"  the 
phrases  "features  of  the  repository"  and    . 
"nearest  boundary"  in  the  proposed  rule 
were  changed  to  "engineered  features  of 
the  repository"  and  "any  point  on  the 
boundary,"  respectively;  (3)  in  the 
definition  of  "preclosure  controlled 
area",  the  phrase  "immediately 
surroundir^  the  geologic  repository 
operations  area"  in  the  proposed  rule 
was  changed  to  "surrounding  the 
GROA ";  and  (4)  in  the  definition  of 
"site",  the  phrase  "location  of  the 
postclosure  controlled  area"  was 
changed  to  "location  of  the  preclosure 
controlled  area,  or  of  the  postclosure 
controlled  area,  or  both."  The  rationale 
for  the  revised  definitions  of  "restricted 
area"  and  "unrestricted  area"  is 
provided  in  the  preceding  paragraph. 
The  rationale  for  the  other  changes  is 
discussed  under  "Response  to  Public 
Comments  on  the  Proposed  Rule." 

Section  60.8.    Information  Collection 
Requirements:  OMB  Approval 

NRC  isaipdating  10  CFR  60.8, 
"hiform^ion  Collection  Requirements: 
OMB  Approval,"  to  reflect  the  fact  that 
subs^^^^i^^  ^°  ^^  original  issuance  of 
part^O,  NRC  requesteid,  and  obtained 
Office  of  Management  and  Budget 
(OMB)  approval  for  the  part  60 
"Information  Collection  Requirements." 
Section  60.8  was  to  be  corrected  the  first 
time  other  revisions  were  made.' 

The  amendment  of  §  60.8  adopted  in 
this  final  rule  differs  from  the 
amendment  of  §  60.8  in  the  proposed 
rule  (60  FR  15180)  in  that  the  term 
"Papferwork  Reduction  Act  of  1980,"  in 
the  proposed  rule,  has  been  changed  to 
the  term  "Paperwork  Reduction  Act  of 
1995^'  in  the  final  rule. 

Section  60.21.    Content  of  Application 

The  DOE  petition  suggested  that 
provision  for  accident  analysis  might  be 
accompUshed  by  amendment  of 
§60.111.  The  Commission,  instead,  is 
requiring  an  "accident  analysis  as  part  of 
the  content  of  the  application  section 
(i.e.,  §60.21).  The  language  requires  that 
the  application  address  the  potential 
dose,  to  any  individual  located  on  or 
beyond  any  point  on  the  preclosure 
controlled  area  boundary,  that  is 
attributable  to  Category  2  design  basis 
events.  The  proceduJfethat  is  envisaged 
is  that  the  applicant  would  address  the 
Category  2  design  basis  events,  singly, 
and  demonstrate,  by  its  analysis,  that 
the  doses  to  any  individual  located  on 
or  beyond  any  point  on  the  preclosure 
controlled  area  boundary  would  be  in 
accordance  with  the  applicable 
requirements.  The  language  serves  the 
same  purpose  as  the  counterpart  section 
of  part  72  (namely,  10  CFR  72.24|ml). 


The  final  rule  also  reflects  the 
position  that  the  applicant  must 
demonstrate  that  the  requirements  of 
part  20  and  the  EPA  standards  will  be 
met,  assuming  the  occurrence  of 
Category  1  design  basis  events.  For  this 
analysis,  the  applicant  would  calculate 
the  sum  of  the  doses,  exposures,  and 
releasee  from  all  Category  1  design  basis 
events  to  ensure  that  these  results  do 
not  exceed  the  limits  specified  in  part 
20  and  in  the  EPA  standards. 

*  Tlie  Commission  also  is  eliminating 
certain  terms  in  Part  60  that  are 
undefined  and  may  be  subject  to 
differing  interpretations — specifically, 
the  terms  "normaU^nditions," 
"anticipated  operational  occurrences," 
and  "accidentsr"  These  terms  are 
supplanted  by  the  new  term  "design 
basis  events."  Besides  enhancing  clarity 
of  expression,  the  new  language  better 
reflects  the  articulated  regulatory 
framework.  Lastly,  where  the  term 
"controlled  area"  appears  in  the 
language  of  this  section,  it  is  changed  to 
"postclosiue  controlled  area." 

Section  60.43.    License  Specification 

The  term  "controlled  area"  is  changed 
to  "postclosure  controlled  area." 

Section  60.46.    Particular  Activities 
Requiring  License  Amendment 

The  term  "controlled  area"  is  changed 
to  "postclosure  controlled  area." 

Section  60.51.    License  Amendment  for 
Permanent  Closure 

The  term  "controlled  area"  is  changed 
to  "postclosure  controlled  area." 

Section  60.102.    Con(:epts 

The  term  "controlled  area"  is  changed 
to  "postclosure  controlled  area." 

Section  60.111.  Performance  of  the 
Geologic  Repository  Operations  Area 
Throujgh  Permanent  Closure 

The  Commission  is  deleting  the 
phrase  "at  all  times"  &t>m  the 
performance  objective  of  §  60.111(a). 
This  change  clarifies  that  this 
requirement  does  not  apply  to  radiation 
exposures,  levels,  and  releases  frqm 
Category  2  design  basis  events. 

Section  60. 1 21 .    Requirements  for 
Ownership  and  Control  of  Interests  in 
Land 

The  term  "controlled  area"  is  changed 
to  "postclosure  controlled  area." 

Section  60.122.    Siting  Criteria 

The  term  "controlled  area"  is  changed 
to  "postclosure  controlled  area." 
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Section  60.130.    Scope  of  Design 
Criteria  for  the  Geologic  Repository 
Operations  Area 

The  Commission  is  modifying  the  title 
of  this  section  to  the  term  "General 
Considerations"  and  is  adding  clarifying 
language,  to  the  existing  discussion,  to 
indicate  that  §§  60.131  through  60.134 
spe^fy  the  minimum  criteria  for  the 
lesign  of  those  structures,  systems,  and 
components  important  to  safety,  or 
important  to  waste  isolation.  These 
changes  are  necessary  to  provide 
consistency  with  the  modified 
definition  of  "important  to  safety" 
(§  60.2),  as  well  as  to  clarify  the  purpose 
of  these  criteria.  These  changes  also 
provide  consistency  with  the 
corresponding  "minimimi"  design 
criteria,  for  an  MRS,  in  part  72. 

Section  60.131.    General  Design 
Criteria  for  the  Geologic  Repository 
Operations  Area 

Consistent  with  the  modifications  to 
§  60.130,  as  described  above,  the      L 
Commission  is  deleting  the  reference  t^ 
"Structures,  systems,  and  components 
important  to  safety,"  in  the  title  of 
§  60.131(b),  and  re-numbering  the 
current  criteria  in  §§  60.131(b)(1) 
through  60.131(b)(10),  as  appropriate. 
This  change  eliminates  the  conAision  in 
the  existing  rule  related  to  the 
identification  of  only  the  criteria  in 
§  60.131(b)  as  "important  to  safety."  K 
also  resolves  the  present  incongruity 
with  §  60.131(b)(7),  "criticality  contra^," 
regarding  the  reference  to  waste 
"isolation"  (a  postclosure  tenn|jiniie 
requirement. 

The  ciurent  rule  employs  th^  term 
"normal  and  accident  conditions,"  or 
similar  expression,  in  several  places. 
However,  the  conditions  that  must  he 
addressed  under  this  language  are  not 
well-defined.  The  Commission  is 
remedying  thi^  situa^on  by  replacing 
current  term  inglogy' with  references  to 
"design  bagis^ents,"  thereby  ensuring 
that  the /design  appropriately  takes  into 
accQuru  the  consequences  of  all  design 

Ss  events  (i.e.,  as  discussed  in  this 
iment.  Category  1  and  2  design  basis 
eVents).  Accordingly,  paragraphs 
msm.  (b)(7),  and  (b)(8)  are  modified 
for  this  section.  The  Commission  also  is 
rtvising  the  language  in  §60. 131(b)(1), 
which  refers  to  "anticipated"  natural 
phenomena  and  environmental 
conditions,  so  as  to  encompass  all 
design  basis  events.  The  "necessary 
safety  Inunctions"  that  must  be 
accomfaiodated  in  the  design,  pursuant 
to  that  paragraph,  include  whatever  is 
necessary  to  meet  the  quantitative  limits 
set  out  in  the  Commission's  rules  (i.e., 
in  §  60.111(a)  and  §  60.136). 


As  discussed  under  "Public 
Comments  on  the  Proposed  Rule,"  the 
Commission  considers  the  applicability 
of  the  criticality  control  requirements  in 
§  60.131(h)  to  be  cle^  with  respect  to 
preclosure  considerations.  The         ^, 
Commission  also  believes  that        '■■■'•^^ 
uncertainty  remains  with  respect  to  the 
applicability  of  the  criticality  control 
requirements  to  the  postclosure  period. 
The  Commission  intends  to  address  the 
remaining  uncertainty  in  a  future 
rulemaking  to  make  the  NRC 
requirements  consistent  with  the 
revised  EPA  standards  that  are  currently 
under  development,  as  mandated  by  the 
Energy  Policy  Act  of  1992. 

Section  60. 1 32,  Additional  Design 
Criteria  for  Surface  Facilities  in  the 
Geologic  Repository  Operations  Area 

Section  60432(c)(1)  requires  that  the 
surface  facilities  must  be  "*  *  * 
designed  to  control  the  release  of 
radioactive  materials  in  effluents  during 
normal  operations  so  as  to  meet  the 
performance  objectives  of  §  60.111(a)." 
The  design  should  ordinarily  be 
sufficient  to  provide  reasonable 
assurance  of  meeting  part  20  not  only 
during  normal  operations,  but  even  for 
events  that  are  likely  to  occur   ■ 
moderately  frequently  or  one  or  more 
times  before  permanent  closure  of  the 
geologic  repository  (i.e.,  all  Category  1 
design  basis  events).  Deleting  the  phrase 
"during  normal  operations,"  broadens 
the  scope  of  this  provision  to  reflect  the 
Commission's  intent  more  accurately. 

The  amendment  of  §  60.132  adopted 
in  this  final  rule  differs  from  the      '     — 
amendment  of  §  60.132  in  the  proposed 
rule  in  that  the  phrase  "in  effluents"  in 
the  proposed  rule  was  changed  to  "in 
effluents  during  Category  1  design  basis 
events"  in  the  final  rule.  The  rationale 
for  this  change  was  discussed  in  the 
"Response  to  Public  Comments  on  the 
Proposed  Rule." 

Section  60. 133.    Additional  Design 
Criteria  for  the  Underground  Facility 

As  in  the  case  of  the  changes  to  10 
CFR  60.131,  a  reference  to  design  basis 
events  is  substituted  for  the  less  precise 
"normal  operations  and  *  *  *  accident 

conditions." 

Section  60. 1 36.    Ereclosure  Controlled 
Area  ~ 

The  final  rule  adopts  the  petitioner's 
concept  of  a  preclosure  control  area 
under  the  name  "preclosure  controlled 
area."  The  term  delimits  an  area  over 
which  the  licensee  exercises  control  of 
activities  to  meet  regulatory 
requirements.  Control  would  include 
the  ability  to  exclude  members  of  the 
public,  if  necessary.  The  zone,  and 


related  dose  limits,  would  also  be  used 
to  analyze  and  identify  structures, 
systems,  and  components  tliat  are 
important  to  safety  under  unusual 
conditions  that  have  heretofore  been 
characterized  as  Category  2  design  basis 
events — credible,  yet  not  likely  to  occur 
during  the  period  of  operations.  The 
issue  that  is  presented  concerns  the 
dose  limits  to  ensure  that  the 
consequences  of  any  events  whieh  occur 
present  no  unreasonable  risk  to  the 
health  and  safety  of  the  public. 
(Releases  resulting  hota  Category  1 
design  basis  events  would  not  be 
permitted  to  cause  doses  exceeding  the 
limits  of  part  20.)  The  Commission 
adopts  the  basic  provisions  of  part  72 — 
namely,  a  0.05  Sv  (5  rem)  dose  limit,  on 
or  beyond  the  preclosure  controlled  area 
boundary — as  modified  to  reflect  the 
part  20  system  of  dose  limits  (see 
§  20.l201(aj).  In  addition  to  providing 
for  separate  dose  limits  for  individual 
organs  and  tissue,  the  lens  of  the  eye,  • 
and  the  skin,  the  use  of  "total  effective 
dose  equivalent"  (TEDE)  in  part  20 
explicitly  accounts  for  exposures  via  the 
ingestion  and  inhalation  dose  pathways. 

Modification  of  the  0.05  Sv  (b  rem) 
dose  limit,  to  reflect  the  part  20  system 
of  dose  limits,  results  in  a  family  of  dose 
limits:  A  TEDE  of  0.05  Sv  (5  rem);  or  the 
sum  of  the  deep-dose  equivalent  and  the 
committed  dose  equivalent  to  any 
individual  organ  or  tissue  (other  than 
the  lens  of  the  eye)  of  0.5  Sv  (50  rem); 
an  eye  dose  equivalent  of  0.15  Sv  (15 
rem);  and  a  shallow  dose  equivalent,  to 
skin,  of  0.5  Sv  (50  rem).^  Hie  eye  and 

in  dose  limits  are  adequate  to  ensure 
that  no  observable  effects  (e.g., 
induction  of  cataracts  in  the  lens  of  the 
eye)  will  occu;-  as  a  result  of  any  * 
accidental  racfiation  exposure.  In 
implementing  this  provision,  dose 
calculations  should  be  made  solely  with, 
reference  to  the  consequence  of  the 
specific  Category  2  design  basis  event, 
not  cumulatively  with  other  design 
ba^is  events.  To  clarify  this  matter 
further,  the  analysis  of  a  specific 
Category  2  design  basis  event  would 
require  an  analysis  which  includes  an     v 
initiating  event  (e.g.,  an  earthquake)  and" 
the  associated  combinations  of 
repository  system  or  component  failures 
that  can  potentially  lead  to  exposure  of 
the  public  to  radiation.  An  example 
design  basis  event  is  a  postulated 
earthquake  (the  initiating  event)  which 
results  in:  (1)  The  failure  of  a  crane 
lifting  a  spent  fuel  waste  package  inside 
a  waste  handling  building,  (2)  damage  to 
the  building  ventilation  filtration 
system.  (3)  ^fidrop  and  breach  of  the 

'Radiation  expocura  tenninology  is  as  u««d  in 
part  20  (W  FR  23360:  »4ay  21. 1991). 
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waste  package.  (4)  damage  to  the  spent 
fuel.  (5)  partitioning  of  a  friction  of  the 
radionuclide  inventory  to  the  building 
atmosphere,  (6)  release  qf  some 
radioactive  material  through  the 
damaged  ventilation  filtration  system, 
and  (7)  public  exposure  to  the  released 
radioactive  material.  It  should  be  noted 
that  it  is  not  necessary  to  assume 
multiple  failures  of  safety-related 
systems  unless  these  multiple  failures 
are  credible  consequences  of  the 
initiating  event.  An  analysis  of  a 
specific  event  for  a  real  repository 
would  be  dependent  on  the  particular 
features  of  the  facility  design  and 
related  operating  procedures.  In  general, 
credit  for  the  proper  functioning  of 
repository  structures,  systems,  and 
components  in  an  analysis  would  be 
commensurate  with  the  merits  of  the 
design.  In  the  example  cited  above,  a 
waste  package  designated  "important  to 
safety"  would  not  necessarily  be 
assumed  to  breach  in  a  drop  event  if  the 
maximum  hypothetical  drop  falls 
within  the  design  parameters  of  the 
waste  package  to  withstand  such  an 
event  Similarly,  repository  ventilation 
filtration  systems  would  be  analyzed  for 
their  capability  to  withstand  natural 
phenomena  (e.g..  earthquake?)  and 
detect,  isolate,  or  filter  radioactive 
material  in  ventilation  flow. 

The  only  other  noteworthy  deviation 
from  part  72  is  to  refer  in  §  60.136  to 
doses  attributable  to  any  "Category  2 
design  basis  event"  whereas  the 
corresponding  section  (i.e.,  10  CFR 
72.106)  in  part  72  refers  to  doses 
attributable  to  any  "design  basis 
accident."  The  term  "design  basis 
event"  is  used  because  it  is  a  defined 
term  in  part  60.  The  change  in 
terminology  is  not  intended  to  be  one  of 
substance  as  Category  2  design  basis 
events  would  generally  be  considered  as 
accidents. 

The  0.05  Sv  (5  rem)  dose  limit  is 
being  adopted  by  the  Commission  as  the 
appropriate  design  basis  for  protection 
of  public  health  and  safety  firom 
Category  2  design  basis  events  at  a 
GROA  and  will  harmonize  part  60  with 
part  72.  to  this  regard,  the  Commission 
notes  that  paii  72  applies  to  those 
facilities  (MRS  installations)  most 
similar  to  the  surface  facilities  of  a 
repository  and  for  which  the  kinds  of 
design  basis  events  are  also  expected  to, 
be  similar.  Further,  the  dose  limit  is 
consistent  with  dose  values  (0.06  Sv  (6 
rem)  to  the  whole  body)  established  as 
guidance  for  both  fuel-handling 
accidents  and  spent-fuel  cask-drop 

accidents  at  nuclear  power  plants.^ 

'NUREG-0800,  "StandaM  Revie*  Plan  for  the 
Review  of  Safety  Analysis  Report*  for  Nuclear 
Power  Plants,"  June  1987. 


Moreover,  the  dose  limit  is  consistent 
with  the  accident-dose  value  (0.05  Sv  (5 
rem)  effective  dose  equivalent)  proposed 
by  DOE  in  its  PRM. 

However,  while  consistency  between 
the  propc«ed  0.05  Sv  (5  rem)  dose  limit 
for  part  60  and  other  Commission  rules 
or  guidance  documents  is  important, 
consistency  alone  does  not  necessarily 
ensure  that  there  would  be  no 
unreasonable  risk  to  the  health  and 
safety  of  the  public  associated  with  the 
proposed  limit.  As  such,  a  perspective 
is  provided  on  the  risks  associated  with 
an  operational  repository  and  the 
appropriateness  of  the  proposed  0.05  Sv 
(5  rem)  dose  limit  as  the  de^gn  basis  for 
protection  of  public  health  aqd  safety 
fitjm  Category  2  design  basis  [events. 

Based  on  estimates  providitd^y  the 
5lational  Council  on  Radiation 
Protection  and  Measurements  *,  the 
lifetime  risk  to  individuals  in  the 
general  population  is  0.05  fatal  cancers 
per  Sv  of  exposure.  Therefore,  the 
Lifetime  risk  of  fatal  cancer  from  an 
assumed  0.05  Sv  (5  rem)  exposure 
resuhing  from  a  postv^lated  Category  2 
design  basis  event  is  0.0025  (i.e.,  2.5  x 
10  "  ' )  per  individual  exposed.  While 
this  assessment  provides  perspective  on 
the  risk  associated  with  a  hypothetical 
exposure  of  a  0.05  Sv  (5  rem)  dose,  it 
does  not  provide  perspective  on  the 
estimated  actual  risk  associated  with  the 
spectrum  of  possible  Category  2  design 
basis  events  at  a  repository  during  its 
operational  lifetime  (estimatecHo  be 
about  100  years). 

Perspective  on  actual  risk  must 
include  consideration  of  the  frequencies 
(i.e.,  probabilities)  of  occurrence  of 
these  events,  as  well  as  their 
consequences,  as  "risk"  is  defined  as 
"the  probability  of  an  event  times  its 
consequences."  With  respect  to  the 
range  of  probabilities  of  Category  2 
design  basis  events,  the  upper  bound  is 
roughly  1  x  10" ^  per  year  (i.e.,  events 
with  probabilities  of  occurrence  greater 
than  1  X  10 "2  per  year  would  generally 
be  considered  to  be  Category  1  events). 
Accordingly,  assuming  event 
consequences  equivalent  to  the  0.05  Sv 
(5  rem)  dose  limit  for  part  60.  the 
hypothetical  upper  bound  on  individual 
risk  is  2.5  X  10-s  fatal  cancers  per  year. 
To  put  this  risk  in  perspective,  the 
International  Commission  on 
Radiological  Protection  '  notes  that, 
based  on  a  review  of  information  related 


*  National  Council  on  Radiation  Prote<rfion  and 
Measurements,  "Risk  Estimates  for  Radiation 
Protection,"  NC31P  Repot|  No.  115,  December  31, 
1993. 

'  Recommendations  of  the  International 
Commission  on  Radiological  Protection.  ICRP 
Publication  26,  January  1977. 


to  risks  regularly  accepted  in  everyday 
life  for  stochastic  phenomena,  a  fatal 
cancer  risk  in  the  range  of  1x10"' to  . 
1  X  10  "5  per  year  from  exposure  to 
radiation  would  likely  be  acceptable  to 
individual  members  of  the  public.  Thus, 
while  the  risk  associated  with  the 
consequences  of  a  repository  event  at 
the  dose  limit  and  upper  bound 
probability  of  occurrence  exceeds  this 
range  by  a  small  factor,  and  is  at  a  level 
that  the  Commission  considers  safe  for 
occujiational  exposures,  the 
Commission  believes  this  result 
significantly  overestimates  the  actual 
risk  of  an  operating  repository. 
Similarly,  the  Commissioi\,considers 
that  the  lower  bound  of  Categpry  2 
design  basis  events  is  on  the  order  of  1 
x  10~'  per  year  (i.e.,  events  with 
probabilities  of  occurrence  less  than  1  x 
10  ~*  per  year  would  generally  be 
screened  from  further  consideration  due 
to  their  negligible  contribution  to 
overall  risk),  to  the  proposed  rule 
(March  22, 1995;  60  FR  15180).  the 
Commission  had  considered  a 
probability  of  occurrence  of  1  x  lO"' 
per  year  as  an  appropriate  lower  bound. 
However,  upon  further  analysis  as 
discussed  below,  the  Commission 
considers  that  a  lower  bound  of  1  x 
10  "'  per  year  is  too  low  and  unjustified, 
and  that  a  lower  bound  of  1  x  10"'  per 
year  is  appropriate.  Screening  out 
events  with  probabilities  of  less  than  1 
X  10~'  is  expected  to  provide 
conservative  estimates  of  risk.  A  higher . 
screening  criterion  could  probably  be  * 
justified  given  the  magnitude  of  tbe 
consequences  and  risks  from  this 
facility,  but  this  criterion  is  not 
expected  to  cause  an  excessive 
analytical  burden  for  demonstrating 
compliance  with  §60.136,  consistent 
with  the  Commission's  guidance  on  the 
application  of  probability  risk 
assessn»ent  methods  in  licensing.  It  is 
important  to  note  that  the  arguments 
advanced  for  this  screening  criterion 
apply  solely  to  the  period  of  lepository 
operations  before  permanent  closure. 

Assummg  boundmg  repository  event 
consequences  of  roughly  0.2  Sv  (20 
.^B^rt.  a  lifetime  risk  to  individuals  in  the 
9^eral  population  of  0.05  fatal  canpers 
per  Sv  of  exposure,  and  a  lower  bound 
of  1  X  10-^  per  year  for  the  probability^ 
of  occurrence  of  Category  2  design  basis 
events,  the  estimated  risk  of  cancer 
fatality  from  these  low  probability 
events  would  be  1  x  10" «  per  year. 
Events  which  resuh  in  risks  at  or  below 
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this  level  do  not  contribute  significantly 
to  repository  risk  to  an  individual  and, 
as  such,  can  be  neglected  in  the  overall 
risk  assessment. 

Perspective  on  actual  repository  risk 
can  be  obtained  by  developing  an 
understanding  of  the  spectrum  of 
potential  Category  2  design  basis  events 
and  estimatingo^  consequences  of 
these  sequenges,  ks  well  as  their 
probabilities  ^tCjMCunence.  In  this 
regard,  the  Commission  recognizes  that 
there  is  no  high-level  waste  repository 
operating  experience,  and  that  only 
conceptual  designs  have  been 
developed  for  these  facilities. 
Nonetheless,  some  perspective  can  be 
gained  from  the  preliminary  risk 
assessment  by  DOE  *  of  a  conceptual 
design  for  a  repository  at  Yucca 
Mountain,  Nevada,  as  well  as  from 
consideration  of  risk  assessments  of 
selected  U.S.  nuclear  power  plants.' 

Consistent  with  risk  assessments  for 
nuclear  power  plants,  the  spectrum  of 
possible  repository  design  basis  events 
includes  both  internally  and  externally 
initiated  events.  Internally  initiated 
events  would  include  waste  transporter 
collisions,  crane  failures  or  other  types 
of  fuel  assembly,  waste  package  or  cask 
drop  events,  building  or  focility  exhaust 
filter  fires,  and  exhaust  filter  bypass  or 
failure.  Externally  initiated  events 
would  include  those  resulting  from 
earthquakes,  tornados,  and  flooding. 
Regardless  of  the  type  or  nature  of  the 
initiating  event,  the  Commission 
believes  that,  for  several  reasons,  both 
the  variety  of  credible  events  and  the 
resulting  potential  consequences  to 
members  of  the  public  will  be  somewhat 
limited  at  repository  facilities.  First,  in 
comparison  with  a  nuclear  power  plant, 
an  operating  repository  is  a  relatively 
simple  facility  in  which  the  primary 
activities  are  waste  receipt,  handling, 
storage,  and  emplacement.  A  repository 
does  not  require  the  variety  and 
complexity  of  active  systems  necessary 
to  support  an  operating  nuclear  power 
plant.  Further,  the  conditions  are  not 
present  at  a  repository  to  generate  a 
radioactive  source  term  of  a  magnitude 
that,  however  unlikely,  is  potentially 
capable  at  a  nuclear  p>ower  plant  (e.g., 
from  a  postulated  loss  of  coolant  event). 
As  such,  the  estimated  consequences 
resulting  from  limited  source  term 
generation  at  a  repository  would  be 
correspondingly  limited.  This 
conclusion  is  consistent  with  the  results 


*  U.S.  Department  of  Energy,  "Site 
Characterization  Plan.  Yucca  Mountain  Site, 
Nvvada  Raaearch  and  Oevelopment  Area.  Nevada.' 
DOE/RW-0199.  December  1988. 

'  NUREG-tlSO.  "Severe  Accident  Ri»k»:  An 
,  Assetunent  for  Tive  U.S.  Nuclear  Power  Plants." 
December  1990. 


of  the  aforementioned  preliminary  risk 
assessment  by  DOE  of  a  conceptual 
repository  design  at  Yucca  Mountain, 
Nevada.  In  that  assessment,  E)OE 
considered  149  events  for  a  variety  of 
infernally  and  externally  initiated 
events,  (if  the  149  events,  only  7 
resulted  in  offsite  doses  in  excess  of 
0.005  Sv  (0.5  rem)  to  the  critical  organs 
of  a  maximally  exposed  individual  and 
also  had  associated  probabilities  of 
occurrence  greater  than  1  x  10  "'  per 
year.  The  highest  estimated  ofi^site  dose 
from  the  DCffi  risk  assessment  was  0.021 
Sv  (2.1  rem)  with  an  associated 
probability  of  occurrence  of  5  x  10"' 
per  year. 

The  dose  estimates  of  the  DOE  risk 
assessment  are  only  reflective  of  a 
conceptual  design  for  a  repository  at 
Yucca  Mountain,  Nevada.  Nonetheless, 
the  Commission  believes  they  provide 
perspective  on  the  magnitude  of  the 
estimated  consequences  to  members  of 
the  public  irum  postulated  Category  2 
design  basis  events,  and  that  variations 
in  repository  design  or  site  selection 
would  not  likely  vary  these  estimates  by 
more  than  an  order  of  magnitude.  The 
results  of  the  DOE  risk  assessment  also 
provide  some  perspective  on  the 
estimated  probabilities  of  occurrence  of 
the  postidated  repository  design  basis 
events  and,  as  such,  perspective  on 
actual  risk  from  an  operating  repository. 

In  general,  the  Commission  would 
expect  the  potential  higher  consequence 
events  to  have  correspondingly  lower 
probabilities  of  occurrence.  This 
expectation  is  consistent  with  the 
results  of  the  DOE  risk  assessment  as  the 
estimated  probabilities  of  occurrence  for 
the  seven-e«anls-wjlfch  resulted  in 
offsite  doses  in>M(cess  of  0.005  Sv  (0.5 
rem)  vary  from  1  x  10-»  to  5  x  IQ-*  per 
year.  The  corollary  to  this  is  the 
expectation  that  higher  frequency  events 
would  have  correspondingly  lower 
offsite  consequences,  and  perspective 
on  actual  risk  from  an  operating 
repository  necessitates  consideration  of 
these  events,  as  well  as  lower  frequency 
events.  Review  of  the  DOE  risk 
assessment  indicates  that  some  higher 
frequency,  but  lower  consequence, 
events  are  just  as  important  to  actual 
risk  as  the  lower  frequency,  but  higher 
consequence,  events.  With  respect  to 
actual  risk  from  the  broad  spectrum  of 
all  events  considered  in  the  DOE  risk 
assessment,  the  estimated  actual  risk  of 
an  operating  repository  is  roughly  two 
to  three  orders  of  magnitude  lower  than 
the  range  of  fatal  cancer  risks  that  would 
likely  be  acceptable  to  members  of  the 
public  (i.e.,  a  fatal  «mcer  risk  of  1  x  10-* 
to  1  X 10-5  per  year  as  noted  in  ICRP 
Publication  26).  '  ^ 


With  respect  to  the  appropriateness  of 
the  proposed  0.05  Sv  (5  rem)  dose  limit 
for  Part  60  as  the  design  basis  for 
protection  of  public  health  and  safety 
from  Category  2  design  basis  events,  the 
DOE  risk  assessment  indicates  the 
potential  for  events  with  offsite 
consequences  on  the  order  of  several 
hundredths  to  several  tenths  of  Sv 
(several  rem  to  several  tens  of  rem), 
depending  on  design  and  siting  fectors. 
The  event  consequences  in  this  range, 
coupled  with  the  estimated  event 
probabilities  of  occurrence,  result  in 
estimated  risks  that  would  likely  be 
acceptable  to  members  of  the  public. 
However,  given  the  lack  of  repository 
design,  siting  and  operating  experience 
and  the  supporting  data  base  for 
probabilistic  risk  assessment,  the 
Commission  believes  there  is 
considerable  uncertainty  in  the 
estimates  of  both  the  consequences  and 
the  probabilities  of  occurrence  of 
postulated  Category  2  design  basis 
events.  As  such,  the  Commission 
believes  that  establishing  a  dose  limit  in 
Part  60  to  the  0.05  Sv  (5  rem)  value 
would  provide  an  adequate  margin  of 
safety  and  an  appropriate  design  basis 
for  protection  of  members  of  the  public 
from  unlikely,  but  credible  events. 
Further,  the  Commission  believes  that  a 
single  dose  limit  is  appropriate  for  the 
broad  range  of  possible  event 
frequencies,  given.-the  limited  potential 
for  offisite  consequences  at  repository' 
facilities. 

Lastly,  the  amendments  of  §  60.136 
adopted  in  this  final  rule  diflier  slightly 
from  the  amendments  of  §  60.136 
proposed  in  the  proposed  rule  (60  PR 
15180)  Ln  that  the  phrase  "on  or  beyond 
the  nearest  boundary"  in  the  proposed 
rule  was  changed  to  "on  or  beyond  any 
point  on  the  boundary"  in  the  final  rule 
and  the  phrase  "may  not  exceed"  in  the 
proposed  ruJe  was  changed  to  "shall  not 
exceed"  in  the  final  rule.  The  rationale 
for  the  latter  change  is  to  improve 
clarity  and  the  rationale  for  the  former 
change  was  discussed  earlier  in  the 
"Response  to  Public  Comments  on  the 
Proposed  Rule." 

Section  60.183.    Criminal  Penalties 

In  the  proposed  rule,  a  conforming 
change  Was  made  to  this  secdon  to 
include  §60.136  (pertaining  to  the 
preclosUre  controlled  area)  among  the 
regulations  that  are  not  issued  under 
sections  161b,  1611,  or  161o  of  the 
Atomic  Eneigy  Act,  for  purposes  of 
section  223  of  the  Act.  On 
reconsideration,  the  Commission  has 
decided  not  to  revise  this  section  (i.e.. 
criminal  penalties  are  authorized  for 
violations  of  §  60.136). 
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Small  BosinMS  Regulatory  EnfiDrcanent 
FairiMW  Act 

In  accordance  vdth  the  Small 
Business  Regiilatory  Enforcement    '"';  *  ^ 
Fairness  Act  of  1996.  the  NRC  has 
determined  that  this  action  is  not  a 
ma)or  rule  and  has  verified  this 
determination  with  the  Office  of 
Information  and  Regulatory  Affairs  of 
OMB. 

Environmoital  Impact:  Categorical 
Exclusion 

The  NRC  has  determined  that  this 
regulation  is  the  type  of  action 
described  in  10  CFR  51.22(c)(2), 
pertaining  to  the  promiUgation  of 
technical  requirements  and  criteria  that 
the  Commission  will  apply  in  approving 
or  disapproving  applications  under  part 
60.  Therefore,  neither  an  environmental 
impact  statement  nor  an  environmental 
assessment  has  been  prepared  for  this 
final  rule. 

Paperwork  Reduction  Act  Statement 

This  final  rule  does  not  contain  a  new 
or  amended  information  collection 
requirement  subject  to  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C.  3501, 
et  seq.).  Existing  requirements  were 
approved  by  OMB,  approval  number 
3150-0127. 


Backfit  Analysis 

The  NRC  has  determined  that  the 
backfit  rule,  10  CFR  50.109,  does  not* 
apply  to  this  final  rule  and,  therefore, 
that  a  backfit  analysis  is  not  required  lor 
this  final  rule,  because  these 
amendments  do  not  involve  any     , 
provisions  that  would  impose  backfits 
as  defined  in  10  CFR  SO.IQSMCD- 


Public  Protection  Notification 


\ 


The  NRC  may  not  conduct  or  sponsor, 
and  a  person  is  not  required  to  respond 
to,  a  collection  of  information  imless  it 
displays  a  currently  valid  OMB  control 
number. 

Regulatory  Analysis 

The  Commission  has  prepared  a 
regulatory  analysis  on  this  final  nde. 
The  analysis  examines  the  costs  and 
benefits  of  the  alternatives  considered 
by  the  Commission.JQie  analysis  is 
available  for  inspecoo^in  the  NRC 
Public  Document  RoomrZl)20  L  Street 
NW  (Lower  Level),  Washington,  DC. 
Single  copies  of  the  analysis  may  be 
obtained  from  Dr.  Richard  A.  Weller, 
U.S.  Nuclear  Regulatory  Commission, 
Office  of  Nuclear  Material  Safety  and 
Safeguards,  Division  of  Waste 
Management,  Washington,  DC  20555, 
Telephone  (301)  415-7287. 

Regulatory  Flexibility  Certificatien 

As  required  by  the  Regulatory 
Flexibility  Act  of  1980,  5  U.S-C.  605(b). 
the  Commission  certifies  that  this  ruls: 
will  not  have  a  significant  economic      -^-^ 
impact  on  a  substantial  number  of  small 
entities.  The  only  entity  subject  to 
regulation  under  this  rule  is  DOE. 


'Sob)ects 

Criminal  penalties,  High^>le^l  it^aste, 
Nuclear  power  plants  and  reactors. 
Nuclear  materials,  Reporting  and 
record-keeping  requirements,  and  Waste 
treatment  and  disposal. 

For  the  reasons  set  out  in  the 
preamble  and  under  the  authority  of  the 
Atomic  Energy  Act  of  1954,  as  amended; 
the  Energy  Reorganization  Act  of  1974. 
as  amended;  the  Nuclear  Waste  Policy 
Act  of  1982,  as  amended;  and  5  U.S.C. 
552  and  553,  the  NRC  is  adopting  the 
following  amendments  to  part  60. 

PART  60— DISPOSAL  OF  HIGH-LEVEL 
RADIOACTIVE  WASTES  IN  GEOLOGIC 
REPOSITORIES 

1.  The  authority  citation  for  Part  60  is 
amended  to  read  as  follows: 

Airthority:  Sees.  51,  53,  62.  63.  65.  81. 161. 
182. 183.  68  Stat.  929,  930.  932.  933.  935. 
948.  953.  954,  as  amended  (42  U.S.C  2071, 
2073.  2092,  2093.  2095.  2111,  2201,  2232. 
2233);  sees.  202.  206.  88  Stat  1244, 124S  (42 
U.S.C  5842,  5846);  sees.  10  and  14,  Pub.  L. 
95-601,  92  Stat  2951  (42  U.S.C  2021a  and 
5851);  sec.  102.  Pub.  L  91-190.  83  SUt853 
(42  U.S.C  4332);  sees.  114. 121.  Pub,  L  97- 
425,  96  Stat  2213g.  2228.  as  amended  (42 
U.S.C  10134. 10141).  and  Pub.  L.  .102-486. 
sec.  2902. 106  SUt  3123  (42  U.S.C  5851). 

2.  Section  60.2  is  amended  by  adding 
definitions  of  "Design  bases,"  "Design 
basis  events,"  and  "Preclosiure 
controlled  area,"  revising  the  definitions 
of  "Accessible  environment," 
"Disturbed  zone,"  "Important  to  safety," 
"Restiicted  area,"  "Site."  and 
"Unrestricted  area,"  revising  the  name 
of  the  defined  term  "Controlled  area"  to 
"Postclosure  controlled  area"  and 
presenting  this  renamed  term  without 
change  for  the  convenience  of  the  \iser, 
and  alphabetizing  the  definitions  to  read 
as  follows: 

160.2    OaflnRions. 

•        •        •        •        • 

Accessible  environment  means: 

(1)  The  atmosphere; 

(2)  The  land  sur&ce; 

(3)  Surface  water; 

(4)  Oceans;  and  i  * 

^■■is)  The  portion  of  the  Uthosphere  that 
Is  outside  the  postclosure  controlled 
area. 


Design  bases  means  that  information 
that  identifies  the  specific  functions  to 
be  performed  by  a  structure,  system,  or 
component  of  a  facility  and  the  specific 
values  or  ranges  of  values  diosen  for 
controlling  parameters  as  reference 
bounds  for  design.  These  values  may  be 
restraints  derived  from  generally 
accepted  "state-of-the-art"  practices  for 
achieving  functional  goals  or 
requirements  derived  from  analysis 
(based  on  calculation  or  experiihents)  of 
the  eSacts  of  a  postulated  event  imdw 
which  a  structure,  system,  or 
component  must  meet  its  functional 
goals.  The  values  for  controlling 
parameters  for  external  events  include: 

(1)  Estimates  of  severe  natural  events 
to  be  used  for  deriving  design  bases  that 
vnll  be  based  on  consideration  of 
historical  data  on  the  associated 
parameters,  physical  data,  or  analysis  of 
upper  limits  of  the  physical  processes 
involved;  and 

(2)  Estimates  of  severe  external  man- 
induced  events,  to  be  used  for  deriving 
design  bases,  that  will  be  based  on 
analysis  of  hiunan  activity  in  the  region, 
taking  into  accoimt  the  site 
characteristics  and  the  risks  associated 
with  the  event. 

Design  basis  events  means: 

(l)(i)  Those  natural  and  hiunan- 
induced  events  that  are  reasonably 
likely  to  occur  regularly,  moderately 
frequenUy,  or  one  or  more  times  before 
'  permanent  closure  of  the  geologic 
repository  operations  area;  and 

(ii)  Other  natural  and  man-induced 
events  that  are  considered  imlikely,  but 
sufficienUy  credible  to  warrant 
consideration,  taking  into  accoimt  the 
potential  for  significant  radiological 
impacts  on  public  health  and  saJFety. 

(2)  The  events  described  in  paragraph 
(l)(i)  of  this  definition  are  referred  to  as 
"Category  1"  design  basis  events.  The 
events  described  in  paragraph  (iRii)  of 
this  definition  are  referred  to  as 
"Category  2"  design  basis  events. 

Disturbed  zone  means  that  portion  of 
the  postclosure  controlled  area,  the 
physical  or  chemical  properties  oi 
which  have  changed  as  a  result  of 
underground  facility  construction  or  as 
i  result  of  heat  generated  by  the 
emplaced  radioactive  wastes,  such  that 
the  resultant  change  of  properties  may 
have  a  significant  effect  on  the 
performance  of  the  geologic  repository. 

Important  to  safety,  with  reference  to 
structures,  systems,  and  components, 
means  those  engineered  fiaatures  of  the 
repository  whose  function  is: 

(1)  To  provide  reasonable  assurance 
that  high-level  waste  can  be  received. 
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handled,  packaged,  stored,  emplaced, 
and  retrieved  without  exceeding -the 
requirements  of  §  60.111(a)  for  Category 
1  design  basis  events;  or 

(2)  To  prevent  or  mitigate  Category  2 
design  basis  events  that  could  result  in 
doses  equal  to  or  greater  than  the  values 
specified  in  §  60.136  to  any  individual 
located  on  or  beyond  any  point  on  the 
boundary  of  the  preclosure  controlled 
area. 

•  •        •        •        • 

Postclosure  controlled  area  means  a 
sur&ce  location,  to  be  marked  by 
suitable  monuments,  extending 
horizontally  no  more  than  10  Idlometers 
in  any  direction  from  the  outer 
boundary  of  the  underground  facility, 
and  the  unHerlying  subsurface,  which 
area  has  been  committed  to  use  as  a 
geologic  repository  and  from  which 
incompatible  activities  would  be 
restricted  following  oermanent  closure. 

Preclosure  controUed  area  means  that 
surface  area  surrounding  the  geologic 
repository  operations  area  for  whidi  the 
licensee  exercises  authority  over  its  use, 
in  accordance  with  the  provisions  of 
this  part,  until  permanent  closure  has 
been  ccHnpleted. 

•  •        •        •        • 

Restricted  area  means  an  area,  access 
to  which  is  limited  by  the  hcensee  for 
the  purpose  of  protecting  individuals 
against  undue  risks  from  exposiue  to 
radiation  and  radioactive  materials. 
Restricted  area  does  not  include  areas 
used  as  residential  quarters,  but  separate 
rooms  in  a  residential  building  may  be 
set  aside  as  a  restricted  area. 


Site  means  the  location  of  the 
preclosure  controlled  area,  or  of  the 
postclosure  controlled  area,  or  both. 

*        *        •        •        • 

Unrestricted  area  means  an  area, 
access  to  which  is  neither  limited  not 
controlled  by  the  licensee. 

3.  Section  60.8  is  revised  to  read  as 
follows: 

f60J    Infofmation  Collection 
Requlremanta:  Approval. 

(a)  The  Nuclear  Regulatory 
Commission  has  submitted  the 
information  collection  requirements  of 
general  applicability  contained  in  this 
part  to  the  Office  of  Management  and 
Budget  for  approval  as  required  by  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3501.  etseq.).  The  Office  of 
Management  and  Budget  has  approved 
the  information  collection  reqm^ments 
contained  in  this  part  imder  control^ 
number  3150-0127.  ^ 

(b)  The  approved  information 
collection  requirements  contained  in 


this  part  appear  in  $§  60.62. 60.63.  and 
60.65. 

4,  In  §60.21.  paragraphs  (c)(l)(i). 
(c)(l)(ii)(B).  (c)(3).  and  (c)(8)  are  revised 
to  Bead  as  follows: 

16021    CoftHntofappOcatloii. 

•        •        *        •        • 

(c)***  ^     .- 

(!)••*  -  ^Vi 

(i)  The  description  of  the  site  shall 
also  include  the  following  information 
regarding  subsurface  conditions.  This 
description  shall,  in  all  cases,  include 
this  inibimation  with  respect  to  the 
postclosure  controlled  area.  In  addition, 
where  subsiuiace  conditions  outside  the 
postclosure  controlled  area  may  affect 
isolation  within  the  postclosure 
controlled  area,  the  description  shall 
include  infcMination  with  respect  to 
subsurface  cenditions  outside  the 
postclosure  CMitrolled  area  to  the  extent 
the  information  is  relevant  and  material. 
The  detailed  information  referred  to  in 
this  paragraph  shall  include: 

(A)  The  orientation,  distribution, 
aperture  in-filling  and  origin  of 
fiiactures,  discontinuities,  and..    ^  ■  -^  .  • 
heterogeneities; 

(B)  The  presence  and  characteristics 
of  other  potential  pathways  such  as 
solution  features,  breccia  pipes,  or  other 
potentially  permeable  features: 

(C)  The  geomechanical  properties  and 
conditions,  including  pore  pressure  and 
ambient  stress  conditions; 

(D)  The  hydrogeologic  properties  and 
conditions; 

(E)  The  geochemical  properties;  and 

(F)  The  anticipated  response  of  the 
geomechanical.  hydrogeologic  and 
geochemical  systems  to  the  maximiun 
design  thermal  loading,  given  the 
pattern  of  fractures  and  other 
discontinuities  and  the  heat  transfer 
properties  of  the  rock  mass  and 
groimdvrater. 

(ii)  *  •  • 

(B)  Analyses  to  determine  the  degree 
to  which  each  of  the  favorable  and 
potentially  adverse  conditions,  if 
present,  has  been  characterized,  and  the 
extent  to  which  it  contributes  to  or 
detracts  from  isolation.  For  the  purpose 
of  determining  the  presence  of  the    . 
potentially  adverse  conditions, 
investigations  shall  extend  from  the 
surface  to  a  depth  sufficient  to 
determine  critical  pathways  for 
radionuclide  migration  from  the 
underground  facility  to  the  accessible 
environment.  Potentially  adverse 
conditions  shall  be  investigated  outside 
of  the  postclosiue  controlled  area  if  they 
affect  isolation  within  the  postclosiue 
controlled  area. 


(3)  A  description  and  analysis  of  the 
design  and  performance  requirements 
for  structures,  systems,  and  components 
of  the  geologic  repository  that  are 
important  to  safety.  The  analysis  must 
include  a'demonstration  that — 

(i)  The  requirements  of  §  60.111(a) 
will  be  met,  assuming  occurrence  of 
Category  1  design  basis  events;  and 

(ii)  The  requirements  of  §  60.136  will 
be  met.  assuming  occiurence  of 
Category  2  design  basis  events. 
*        *        •        •        * 

(8)  A  description  of  the  controls  that 
the  applicant  will  apply  to  restrict 
access  and  to  regulate  land  use  at  the 
site  and  adjacent  areas,  including  a 
conceptual  design  of  monuments  which 
would  be  used  to  identify  the 
postclosure  controlled  area  after 
permanent  closure. 

fM.43    [AntMtdwq 

5.  In  S  60.43(b)(5),  the  term 
"controlled  area"  is  revised  to  read 
"postclosiue  controlled  area." 


§60.46    [Ar 

6.  In  §  60.46(a)(3).  the  term 
"controlled  area"  is  revised  to  read 
"postclosure  controlled  area." 


16061    [An 

7.  In  §60.51  (a)(2)(i)  and  (a)(2)(il).  the 
term  "controlled  area"  is  revised  to  read 
"postclosiue  controlled  area." 


V-T-'' 


§00.102    [An 

8.  hi  §  60.102(c).  the  term  "controlled 
area"  is  revised  to  read  "postclosxu« 
controlled  area." 

9.  In  §  60.111,  paragraph  (a)  is  revised 
to  read  as  follows: 

§  60.1 1 1    Perfonnance  of  tt)«  geologic 
repository  operations  arsa  ttirough 
permanent  closure. 

(a)  Protection  against  radiation 
exposures  and  releases  of  radioactive 
material.  The  geologic  repository 
operations  area  shall  be  designed  so  that 
until  permanent  closure  has  been 
completed,  radiation  exposiuvs  and 
radiation  levels,  and  releases  of 
radioactive  materials  to  unrestricted 
areas,  will  be  maintained  within  the 
limits  specified  in  part  20  of  this 
chapter  and  such  generally  applicable 
environmental  standards  for 
radioactivity  as  may  have  been 
established  by  Environmental  Protection 
Agency. 


§60121  ^Amended] 

10.  In  §  60.121(a)  and  (b),  the  term 
"controlled  area"  is  revised  to  read 
"postclosure  controlled  area." 


_.■ » 
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f6ai22    (Aimndedl 

11.  In  §  60.122(b)(6)  and  (c) 
introductory  text,  the  term  "controlled 
area"  is  revised  to  read  "postclosiire 
controlled  area." 

12.  Section  60.130  is  revised  to  read 

as  follows:  •'    .-- 

feaiao    General  consktoratlona. 

Pursuant  to  the  provisions  of 
S  60.21  (c)(2)(i),  an  application  to      ./-  .  -> 
receive,  possess,  store,  and  dispose  of 
high-level  radioactive  waste  in  the 
geologic  repository  operations  area  must 
include  the  principal  design  criteria  for 
a  proposed  facility.  The  principal  design 
criteria  estabUsh  the  necessary  design, 
'{abrication,  construction,  testing, 
maintenance,  and  performance 
requirements  for  structiires,  systems, 
and  components  important  to  safety 
and/or  important  to  waste  isolation. 
Sections  60.131  through  60.134  specify 
minimiim  requirements  for  the  principal 
design  criteria  for  the  geologic 
repository  operations  area. 

These  design  criteria  are  not  intended 
to  be  exhaustive.  However,  omissions  in 
§§  60.131  through  60.134  do  not  relieve 
EXDE  from  any  obligation  to  provide 
such  features  in  a  specific  facility 
needed  to  achieve  die  performance 
objectives. 

13.  In  §60.131,  paragraph  (b)  is 
revised,  and  paragraphs  (c)  through  (k) 
are  added  to  read  as  follows: 

|6ai3l    Qaneral  design  crtlerta  for  the 
geologic  repoeitory  operattone  araa. 

(b)  Protection  against  design  basis 
events.  The  structures,  systems,  and 
components  important  to  safety  shall  be 
designed  so  that  they  will  perfonn  their 
necessary  safety  functions,  assuming 
occiirrence  of  design  basis  events. 

(c)  Protection  against  dynamic  effects 
of  equipment  failure  gnd  similar  events, 
"the  structures,  systems,  and 
components  important  to  safety  shall  be 
designed  to  withstand  dynamic  effects 
such  as  missile  impacts,  that  coiUd 
resiilt  from  equipment  failiure,  and 
similar  events  and  conditions  that  could 
lead  to  loss  of  their  safety  functions. 

(d)  Protection  against  fires  and 
explosions.  (1)  The  structures,  systems, 
and  components  important  to  safety 
shall  be  designed  to  perform  their  safety 
functions  during  and  after  credible  fires 
or  explosions  in  the  geologic  repository 
opOTations  area. 

(2)  To  the  extent  practicable,  the 
geologic  rep>ository  operations  area  shall 
be  designed  to  incorporate  the  use  of 
noncombustible  and  heat  resistant 
materials. 

(3)  The  geologic  repository  operations 
area  shall  be  designed  to  include 


explosion  and  fire  detection  alum 
systems  and  appropriate  suppression 
systems  with  sufficient  capacity  and 
capability  to  reduce  the  adverse  effects 
of  fires  and  explosions  on  structures, 
systems,  and  components  important  to 
safety. 

(4)  The  geologic  repository  operations 
area  shall  be  designed  to  include  means 
to  protect  systems,  structures,  and 
components  important  to  safety  against 
the  adverse  effects  of  either  the 
operation  or  failure  of  the  fire 
suppression  systems. 

fe)  Emergency  capability.  (1)  The 
structiires,  systems,  and  components 
important  to  safety  shall  be  designed  to 
maintain  control  of  radioactive  waste 
and  radioactive  effluents,  and  permit 
prompt  termination  of  operations  and 
evacuation  of  personnel  diuing  an 
emergency. 

(2)  The  geologic  repository  operations 
area  shall  be  designed  to  include  onsite 
facilities  and  services  that  ensure  a  safe 
and  timely  response  to  emergency 
conditions  and  that  facilitate  the  use  of 
available  o^ite  services  (such  as  fire, 
police,  medical,  and  ambulance  service) 
that  may  aid  in  recovery  from 
emergencies. 

(f)  Utility  services.  (1)  Each  utility 
service  system  that  is  important  to 
safety  shall  be  desigaed  so  that  essential 
safety  functions  can  be  performed, 
assuming  occurrence  of  the  design  basis 
events. 

(2)  The  utility  services  important  to 
safety  shall  include  redunduit  systems 
to  the  extent  necessary  to  maintain,  with 
adequate  capacity,  the  abiltry  to  perform 
their  safety  functions. 

(3)  Provisions  shall  be  made  so  that, 
if  there  is  a  loss  of  the  primary  electric 
power  source  or  circuit,  reliable  and 
timely  emergency  power  can  be 
provided  to  instruments,  utility  service 
systems,  and  operating  systems, 
including  alarm  systems,  important  to 
safety. 

(g)  Inspection,  testing,  and 
maintenance.  The  structures,  systems, 
and  components  important  to  safety 
shall  be  designed  to  f>ermit  periodic 
inspection,  testing,  and  maioltenance,  as 
necessary,  to  ensure  their  continued 
functioning  and  readiness. 

(h)  Criticality  control.  All  systems  for 
processing,  transporting,  handling, 
storage,  retrieval,  emplacement,  and 
isolation  of  radioactive  waste  shall  be 
designed  to  ensine  that  nuclear 
criticality  is  not  possible  imless  at  least 
two  imlikely,  independent,  and 
concurrent  or  sequential  changes  have 
occurred  in  the  conditions  essential  to 
nuclear  criticality  safety.  Each  system 
must  be  designed  for  criticality  safety 
nttBiiming  occurrence  of  des^n  basis 


events.  The  calculated  effective 
multiplication  factor  (ken)  must  be 
sufficiently  below  unity  to  show  at  least 
a  5  percent  margin,  after  allowance  for 
the  bias  in  the  method  of  calcuktion 
and  the  imcertainty  in  the  experiments 
used  to  validate  the  method  of 
calculation. 

(i)  ihstrunientation  and  control 
systems.  The  design  shall  include 
provisions  for  instrumentation  and 
control  systems  to  monitor  and  control 
the  behavior  of  systems  important  to 
safety,  assuming  occurrence  of  design 
basis  events. 

(j)  CompUance  with  mining 
regulations.  To  the  extent  that  DOE  is 
not  subject  to  the  Federal  Mine  Safety 
and  Hi^alth  Act  of  1977,  as  to  the 
constniction  and  operation  of  the 
geologi^  repository  operations  area,  the 
design  of  the  geologic  repository 
operations  area  shall  nevertheless 
include  provisions  for  worker  protection 
necessary  to  provide  reasonable 
assurance  that  all  structures,  systems, 
and  components  important  to  safety  can 
perform  their  intended  functions.  Any 
de^4ation  from  relevant  design 
requirements  in  30  CFR,  chapter  I, 
subchapters  D,  E,  and  N  will  give  rise 
to  a  rebuttable  presiunption  that  this 
requirement  has  not  been  met.  ^^ 

(k)  Shaft  conveyances  used  ip 
radioactive  waste  handling.  (1)  Hoists 
important  to  safety  shall  be  designed  to 
preclude  cage  free  fall. 

(2)  Hoists  iniportant  to  safety  shall  be 
designed  with  a  reliable  cage  location 
system. 

(3)  Loading  and  unloading  systems  for 
hoists  important  to  safety  shall  be 
designed  with  a  reUable  system  of 
interlocks  that  will  fail  safely  upon 
malfunction. 

(4)  Hoists  important  to  safety  shall  ^ 
designed  to  include  two  independent 
indicators  to  indicate  when  waste 
packages  are  in  place  and  ready  for 
transfer. 

14.  In  §60.132,  paragraph  (c)(1)  is 
revised  to  read  as  follows: 

S6ai32    Additional  design  cHleris  for 
surface  facHHies  in  tfie  geologic  rspoaitory 

nsi 


(c)  Radiation  control  and 
monitoring— (1)  Effluent  control.  The 
surface  fadhties  shall  be  designed  to 
control  the  release  of  radioactive 
materials  in-effluents  diiring  Category  1 
design  basis  events  so  as  to  meet  the 
performance  objectives  of  §  60.111(a). 
*        *        *        •       • 

15.  In  §  60.133,  the  introductory  texts 
of  paragraph  (g)  and  paragraph  (g)(2)  are 
revised  to  read  as  follows: 
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}  60.133    Additional  design  critsria  for  Om 
underground  taciUty. 

*  •        •        •        • 

(g)  Underground  facility  ventilation. 
The  ventilation  system  shall  be 
designed  to: 

•  •        •        •        • 

(2)  Assure  the  ability  to  perfonn 
essential  safety  functions  assuming 
occurrence  of  cesign  basis  events. 

16.  A  new  undesignated  center 
heading  and  §  60.136  are  added  to  i^rad 
as  follows: 

Preclosure  Controlled  Area 

160.136    Pieciosure  controlled  area. 

(a)  A  preclosure  controlled  area  must 
be  established  for  the  geologic 
repository  operations  area. 

(b)  The  geologic  repository  operations 
area  shall  be  designed  so  that,  for 
Category  2  design  basis  events,  no 
individual  located  on  or  beyond  any 
point  on  the  boundary  of  the  preclosure 
controlled  area  will  receive  the  more 
limiting  of  a  total  effective  dose 
equivalent  of  0.05  Sv  (5  rem),  or  the  sum 
of  the  deep-dose  equivalent  and  the 
committed  dose  equivalent  to  any 
individual  organ  or  tissue  (other  than 
the  lens  of  the  eye)  of  ^.5  Sv  (50  rem). 
The  eye  dose  equivalent  shall  not 
exceed  0.15  Sv  (15  rem),  and  the 
shallow  dose  equivalent  to  skin  shall 
not  exceed  0.5  Sv  (50  rem).  The 
minimum  distance  htim  the  surface 
facilities  in  the  geologic  repository 
operations  area  to  the  boundary  of  the 
preclosure  controlled  area  must  be  at 
least  100  meters. 

(c)  The  preclosure  controlled  area 
maylie  traversed  by  a  highway,  railroad, 
or  waterway,  so  long  as  appropriate  and 
effective  arrangements  are  made  to 

Neontrol  trafBc  and  to  protect  public 
health  and  safety. 

Dated  in  Roclcville,  Maryland,  this  25th 
day  of  November,  1996. 

For  the  Nuclear  i^ulatory  Commission. 
HuCHeyfe, 
Secretary  of  the  Commission. 
(FR  Doc  96-30710  Filed  12-3-96;  8:45  am] 
aauN6  oooE  tsw-oi-p 


DEPARTMEHT  OF  TRANSPORTATION 
Federal  Aviation  Administration 
14CFRPart3Q 

pocliat  No.  96-CE-61-AO;  Amandmant  30- 
9843;  AO  06-25-02] 

RIN2120-AA64 

Airworthiness  Directives;  Mltsut>ishi 
Heavy  Industries,  LTD.  Models  MU- 
2B-10,  -15,  -20,  -25,  -26,  -26A,  -30, 
-35,  -^,  -36A.  -40.  and  -60  Airplanes 

AQBCY:  Federal  Aviation        ' ;'  ";>^'^.- 
Administration,  DOT.  '.. ,,  •  -. 

ACTION:  Final  rule;  request  for   - 
comments. 

SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD)  that 
applies  to  Mitsubishi  Heavy  Industries, 
LTD.  Models  MtJ-2B-10,  -15,  -20.«-25, 
-26.  -26A,  -30.  -35,-36,  -36A.  -40. 
and  -60  airplanes.  This  action  requires 
revising  the  Limitations  Section,  the 
Procedures  Section,  and  the  Master 
Minimum  Equipment  List  (MMEL)  of 
the  Airplane  Flight  Manual  (AFM). 
These  revisions  require  establishing  a 
minimum  alrsp>eed  for  sustained  level 
flight  in  icing  conditions,  limitations  for 
the  use  of  flaps  for  flight  in  icing 
conditions,  cues  for  recognizing 
hazardous  conditions,  exiting 
procedures  in  icing  conditions  that  are 
specific  to  Mitsubishi  MU-2B  series 
airplanes,  and  ensuring  the  wing 
illumination  and  taxi  lights  are  operable 
prior  to  flight  at  night  into  known  or 
forecast  icing  conditions.  Several  fatal 
accidents,  involving  certain  Mitsubishi 
MU-2B  series  airplanes  while  flying  in 
icing  conditions,  prompted  this  action. 
The  actions  specified  by  this  AD  are 
intended  to  prevent  operating  in    ^'z 
conditions  that  are  beyond  the       '^     .  . ' 
capability  of  the  icing  protection     -=    -'\ 
system,  prevent  aerodynamic  stall  at 
higher  than  normal  airspeed  because  of 
icing  conditions,  and  immediately 
provide  the  pilot  with  cues  for 
recognizing  hazardous  conditions  and 
exiting  these  conditions,  which  if  not 
followed,  could  result  in  loss  of  the 
airplane. 

DATES:  Effective  December  27,  1996. 

Comments  for  inclusion  in  the  Rules 
Docket  must  be  received  on  or  before 
January  27, 1997. 

A00RE8SES:  Submit  conunents  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Central  Region, 
Office  of  the  Assistant  CHief  Counsel, 
Attention:  Rules  Docket  96-CE-61-AD, 
Ropm  1558,  601  E.  12th  Street,  ICansas 
Qty.  Missouri  64106. 


FOR  FURTHER  INFORMATION  OONTACT: 
Timothy  P.  Smyth,  Aerospace  Engineer, 
Small  Airplane  Directorate,  1201 
Walnut,  suite  900,  Kansas  City,  Missouri 
64106;  telephone  (816)  426-6941. 
facsimile  (816)  426-2169. 
StiPPLEMBITARY  INFORMATION:  The  FAA 
has  received  several  fatal  accident 
reports  on  certain  Mitsubishi  MU-2B 
series  airplanes.  A  common  factor  in 
these  accidents  was  flying  into  freezing 
rain  and  freezing  drizzle  without 
recognizing  specific  cues  and  exiting 
these  conditions.  F|reezing  rain  and 
freezing  drizzle  (also  referred  to  as 
Supercooled  Large  Droplets  (SLD))  are 
beyond  the  capability  of  the  MU-2B 
series  airplane  icing  protection  system. 
Continued  operation  in  these  conditions 
will  cause  the  airplane  to  develop 
unusual  ice  formations  and  ice  build-up 
in  areas  where  the  airplane  does  not 
have  ice  protection.  Ice  accretion  to  this 
degree  can  cause  increased  drag, 
increased  angle  of  attack,  and 
aerodynamic  flow  separation  resulting 
in  uncontrollable  rolling  and  pitching. 

If  the  airplane  is  being  flOwn  by  the 
autopilot  in  hazardous  icing,  the 
increase  in  drag  will  decelerate  the 
airplane  into  a  stall  that  is  well  above 
normal  stall  speed.  There  will  not  be  an 
artificial  stall  warning  by  stick  shaker. 
The  natural  pre-stall  bufibt  will  be 
shorter  and  stronger,  or  the  airplane 
may  stall  with  no  warning.  Stalling  on 
the  autopilot  can  cause  a  spin  or  near 
vertical  spiral,  neither  of  which  may  be 
recoverable.  Using  the  autopilot  while 
operating  in  icing  conditions  could 
mask  the  cues  of  deceleration  and  the 
autopilot  may  cross  control  the  airplane 
while  attempting  to  maintain  altitude 
and  heading.  Sideslip  at  stall  can  also  be 
induced  during  the  deceleration  by 
improper  propeller  pitch  settings  and/or 
engine  fuel  control  settings  that  are  not 
in  accordance  with  pie  manufacturer's 
specifications.  ' 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  in  other  Mitsubishi  MU-2B 
series  airplanes  of  the  same  type  design, 
this  AD  requires  revising  the 
Limitations  Section,  Procedures  Section, 
and  the  Master  Minimum  Equipment 
List  (MMEL)  of  the  Airplane  Flight 
Manual  (AFM).  These  revisions  require: 

Vti  Establishing  a  minimum  airspeed 
for  sustained  level  flight  in  icing 
conditions, 

(2)  Limited  use  of  flaps  while  flying 
in  icing  conditions, 

(3)  Recognizing  cues  for  hazardous 
icing  conditions  specific  to  the 
Mitsubishi  Model  MU-2B  airplane. 

(4)  Operable  wing  illumination  and 
taxi  lights  prior  to  flight  at  night  into 
known  or  forecast  idng  conditions,  and 
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(5)  Exiting  procedures  for  icing 
conditions. 

Since  a  situation  exists  for  possible 
uncontrollable  flight  in  severe  idng 
conditions  that  requires  immediate 
adoption  of  this  regulation,  it  is  found 
that  notice  and  opportunity  for  public 
prior  comment  horeon  are 
impracticable,  and  that  good  cause 
exists  for  making  this  amendment 
effective  in  less  than  30  days. 

Comments  Invited 

Although  this  action  is  in  the  form  of 
a  final  rule  that  involves  requirements 
affiscting  immediate  flight  safety  and, 
thus,  was  not  preceded  by  notice  and 
opportunity  to  comment,  comments  are 
invited  on  this  rule.  Interested  persons 
are  invited  to  comment  on  this  rule  by 
submitting  such  written  data,  views,  or 
arguments  as  they  may  desire. 
Communications  should  identify  the 
Rules  Docket  number  and  be  submitted 
in  triplicate  to  the  address  specified 
above.  All  communications  received  on 
or  before  the  closing  date  for  comments 
will  be  considered,  and  this  rule  may  be 
amended  in  light  of  the  comments 
received.  Factual  information  that 
supports  the  commenter's  ideas  and 
suggestions  is  extremely  helpful  in 
evaluating  the  e%ctiveness  of  the  AO 
action  and  determining  whether 
additional  rulemaking  action  would  be 
needed. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  rule  that  might  suggest  a  need  to 
modify  the  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report  that 
summarizes  each  FAA-public  contact 
concerned  with  the  sutetance  of  this  AD 
will  be  filed  in  the  Rules  Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
miist  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  No.  96-CE-61-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

The  regulations  adopted  herein  will 
nothave  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 


The  FAA  has  determined  that  this 
regulation  is  an  emergency  regulation 
that  must  be  issued  immediately  to 
correct  an  unsafe  condition  in  aircraft, 
and  is  not  a  significant  regulatory  at  don 
under  Executive  Order  12886.  It  has 
been  determined  further  that  this  action 
involves  an  emergency  regulation  imder 
DOT  Regulatory  Policies  and  Procedures 
(44  FR 11034,  February  26, 1979).  If  it 
is  determined  that  this  emergency 
regulation  otherwise  would  be 
significant  under  DOT  Regulatory 
Policies  and  Procedures,  a  final 
regulatory  evaluation  will  be  prepared 
and  placed  in  the  Rules  Docket 
(otherwise,  an  evaluation  is  not 
required).  A  copy  of  it,  if  filed,  may  be 
obtained  bom  the  Rules  Docket. 

List  of  Subiects  in  14  CFfi  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety,  Safety. 

Adoption  of  tiie  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  tl4€FR 
part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

.1.  The  authority  citation  for  part  39 
continues  to  read  asioilows: 

Authoritr-  49  U.S.C.  106(g},  40113, 44701. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  a  new  airworthiness  directive 
(AD)  to  read  as  follows: 
96-25-02  MitBuUshi  Haavy  Industrios,  Ltd.: 
Ameadment  39-9843;  Docket  No.JiSk 
CB-61-AD.  /^^ 

Applicability:  Models  MU-2B-10,  -IS. 
-20,  -25,  -26,  -26A.  -30.  -35,  -36,  -36A, 
-40,  and  -60  airplanes  (all  serial  numtjers^, 
certificated  in  any  category. 

Not*  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  tijo        ' 
owner/operator  must  request  approv^i-ftifan 
alternative  method  of  compliance  in 
accordance  with  paragraph  (c)  of  this  AD. 
The  request  should  include  an  assesapient  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated  in  the 
body  of  this  AD,  unless  already  j 

accomplished. 

To  prevent  operating  in  conditions  that  are 
beyond  the  capability  of  tlie  icing  protection 


system,  prevent  aerodynamic  stall  at  higher 
than  normal  airspeed  because  of  icing 
conditions,  and  immediately  provide  the 
pilot  with  cues  for  recognizing  hazardous 
conditions  and  exiting  these  conditions, 
wtiich  if  not  followed,  could  result  in  loss  of 
the  airplane,  accomplish  the  following: 

(a)  Within  the  next  24  hours  time-in- 
service  (TIS)  after  the  effective  date  of  this 
AD,  accomplish  the  requirements  of 
paragraphs  (a)(1),  (a)(2).  and  (a)(3)  of  this  AD. 
Inserting  a  copy  of  this  AD  into  the  AFM 
accomplishes  this  action. 

(1)  Revise  the  FAA-approved  Airplane 
Flight  Manual  (AFM)  by  incorporating  the 
following  into  the  Limitations  Section  of  the 
AFM. 

UMITATIONS  SECTION 
K3NG  LIMITATIONS 

The  minimiun  airspeed  for  sustained  level 
flight  in  icing  conditions  is  180  knots 
indicated  airspeed  (IAS). 

Sustained  flight  in  icing  conditions  with 
flaps  extended  is  prohibited  except  for 
approach  and  landing. 

WARNING 

Severe  icing  may  result  from 
environmental  conditions  outside  of  those  for 
which  the  airplane  is  designed.  Flight  in 
freezing  rain,  freezing  drizzle,  or  mixed  idng 
conditions  (supercooled  liquid  water  and  ice 
crystals)  may  result  in  ice  build-up  on 
protected  surfaces  exceeding  the  capability  of 
die  ice  protection  system,  or  may  result  in  ice 
forming  aft  of  the  protected  surfaces.  This  ice 
may  uot  be  shed  using  the  ice  protection 
systems,  and  may  seriously  damage  the 
performance  and  controllability  of  the 
airplane.  In  some  cases  the  ice  may  appear 
to  be  of  relatively  small  proportions.  Often 
the  ap{)earance  of  the  ice  causing  the  most 
severe  consequences  is  glaze  ice  or  a 
combination  of  glaze  ice  and  rime  ice. 

During  flight,  severe  icing  conditioiu  that 
exceed  those  for  which  the  airplane  is 
certificated  shall  be  determined  by  tiie 
following  visual  cues.  If  one  or  more  of  these 
visual  cues  exist,  immediately  request 
priority  handling  from  Air  Traffic  Control  to 
facilitate  a  route  or  an  altitude  change  to  exit 
the  icing  conditions. 
— ^Airspeed  losses  greater  than  20  knots  that 

are  not  regained  after  a  boot  de-ice  cycle. 
— Decrease  in  rate  of  climb  during  a  constant 

airspeed  climb  to  300  feet  per  minute. 
— Unusually  extensive  ice  accreted  on  the 

airframe  in  areas  not  normally  observed  to 

collect  ice. 
— ^Accumulation  of  ice  on  the  lower  surface 

of  the  wing  aft  of  the  protected  area. 
— ^Accumulation  of  ice  on  the  propeller 

spinner  farther  aft  than  normally  observed. 
— Accumulation  of  ice  on  the  up[)er  surface 

of  the  wing  aft  of  the  de-icing  boots  visible 
.  bom.  the  pilot's  position  ttiat  is  not 

removed  by  de-ice  boot  operation. 

Note:  Ice  accretion  beyond  the  limit  of  the 
boots  on  thejiipitpr  surface  may  be  visible 
from  the  Dwf  s  position  as  a  solid  or  partial 
ridge  of  ifm: 

Sinptnlie  autopilot  may  mask  tactile  cues 
that  indicate  adverse  changes  in  handling 
cliaracteristics,  use  of  the  autopilot  is 
prohibited  when  any  of  tlie  visual  cues 
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specified  above  ekist.  or  when  unusual 
lateral  or  lateral/yaw  trim  requirements  are 
encountered  while  the  airplaiie  is  in  icing 
conditions. 

(2)  Revise  the  PAA-approved  Airplane 
Flight  Manual  (AFM)  by  incorporating  the 
following  into  the  Master  Minimum 
Equipment  List  (MMEL)  of  the  AFM. 
Inserting  a  copy  of  this  AD  into  the  AFM 
accomplishes  this  action. 

All  icing  detection  lights  (tip  tank  taxi 
lights  and  wing  illumination  light}  must  be 
operable  prior  to  flight  into  known  or  forecast 
icing  conditions  at  night.  (NOTE:  This 
supersedes  any  relief  provided  by  the  Master 
Minimum  Equipment  List  (MMEL).| 

(3)  Revise  the  FAA-approved  AFM  by 
incorporating  the  following  into  the 
Procedures  Section  of  the  AFM. 

ABNORMAL  PROCEDURES 

SEVERE  ICING  ENCOUNTER 

THE  FOLLOWING  DESCRIBES  SOME  OF 
THE  WEATHER  CONDITIONS  THAT  MAY 
BE  CONDUaVE  TO  SEVERE  IN-FLIGHT 
IQNG:  ^ 

— Visible  rain  at  temperatures  below  0 
degrees  Celsius  ambient  air  temperature. 

— Droplets  that  splash  or  splatter  on  impact 
at  temperatures  below  0  degrees  Celsius 
ambient  air  tem{)erature. 

PROCEDURES  FOR  EXITING  SEVERE  ICING 
ENVIRONMENT: 

These  procedures  are  applicable  to  all 
flight  phases  horn  takeoff  to  landing.  Monitor 
the  ambient  air  temp)erature.  While  severe 
icing  may  form  at  temperatures  as  cold  as 
-  18  degrees  Celsius,  increased  vigilance  is 
warranted  at  temperatures  around  freezing 
with  visible  moisture  present,  if  the  visual 
cues  specified  in  the  Limitations  Section  of 
the  AFM  for  identifying  severe  icing 
conditions  are  observed,  accomplish  the 
following: 

— Immediately  request  priority  handling  from 
Air  Traffic  Control  to  facilitate  a  route  or 
an  altitude  change  to  exit  the  severe  icing 
conditions  to  avoid  extended  exfxwure  to 
flight  conditions  more  severe  than  those  for 
which  the  airplane  has  been  certificated. 

— Avoid  abrupt  and  excessive  maneuvering 
that  may  contribute  to  control  difficulties. 

— Do  not  engage  the  autopilot. 

— If  the  autopilot  is  engaged,  hold  the  control 
wheel  firmly  and  disengage  the 

— If  an  unusual  roll  response,  an' 
uncommanded  roll,  or  an  unfisual  trim  is 
observed,  lower  the  nose  (reduce  the  angle 
of  attack)  and  allow  the  airapeed  to 
increase  before  any  reduction  in  engine 
power. 

— Do  not  extend  Haps  during  extended 
operation  in  icing  conditions.  Operation 
with  flaps  extended  can  result  in  a  reduced 
wing  angle-of  -attack,  with  the  possibility 
of  ice  forming  on  the  upper  surface  further 
aft  of  the  wing  th'ail  normal,  ftossibly  aft -of 
the  protected  area. 

— If  the  flaps  are  extended,  do  not  retract 
them  until  the  airframe  is  clear  of  ice. 

— Report  these  weather  conditions  to  Air 

,    Traffic  Control. 

Note  2:  Operators  must  initiate  action  to 

notify  and  ensure  that  flight  crewmembers 

are  apprised  of  this  change. 


(b)  Incorporating  the  AFM  revisions,  as 
required  by  this  AD,  may  be  performed  by 
the  owner/operator  holding  at  least  a  private 
pilot  certificate  as  authorjtzed  by  section  43.7 
of  the  Federal  Aviation  Regulations  (14  CFR 
43.7),  and  must  be  entered  into  the  aircraft 
records  showing  compliance  with  this  AD  in 
accordance  with  section  43.11  of  the  Federal 
Aviation  Regulations  (14  CFK  43.11). 

(c)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  equivalent  level  of  safety  may  be 
approved  by  the  Manager,  Small  Airplane 
Directorate,  Aircraft  Certification  Service, 
1201  Walnut,  suite  900,  Kansas  City, 
Missouri  64105.  The  request  shall  be 
forwarded  through  an  appropriate  FAA 
Maintenance  Inspector,  who  may  add 
comments  and  then  send  it  to  the  Manager, 
Small  Airplane  Directorate. 

Note  3:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  firom  the  Small  Airplane 
Directorate. 

(d)  Copies  may  be  obtained  and  inspected 
at  the  FAA,  Central  Region.  Office  of  the 
Assistant  C^ef  Counsel,  Room  1558,  601  E. 
12th  Street,  Kansas  City.  Missouri,  or  at  the 
Office  of  the  Federal  Register,  800  North 
Capitol  Street.  NW.,  suite  700.  Washington. 
DC 

(e)  This  amendment  (39-9843)  becomes 
effective  on  December  27, 1996. 

Issued  in  Kansas  City,  Missouri,  on  > ,. 
November  26. 1996.  v  ^*- 

MJchael  Gallagher.  ^IL^'T.-T:^ 

Manager.  Small  Airplane  Directorate,  Aircraft 
Certification  Service. 
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DEPARTMENT  OF  COMMERCE 

Bureau  of  Export  Administration 

15  CFR  Parts  732,  736,  740,  742,  744, 
746, 748,  750,  752,  758,  and  770 

[Docket  No.  961122325-632St<M1  .\   , 

RIN0694-AB51 

Revisions  to  ttie  Export  Administration 
uiations:  License  Exceptions 


AQEN(y :  Bureau  of  Export 

Admiiiistration,  Commerce. 

action:  Final  mle.  ^  "^ 

summary:  This  final  rule  revises  the 
Export  Administration  Regulations 
(EAR)  by  reorganizing  those  License 
Exceptions  that  are  referpnced  oi^the 
Commerce  Control  List.  These  Lioense 
Exceptions  had  been  bundled  toother 
in  a  single  section,  bearing  a  grcmp 
symbol  to  be  used  for  export  j/earance 
purposes.  This  rule  splits  thelist-based 
License  Exceptions  into  separate 
sections,  each  with  its  own  clearancis 
symbol.  This  rule  makes  conforming 


dianges  throughout  the  EAR.  Finally. 

this  rule  makes  corrections  and 

clarifications  to  certain  sections  of  the 

EAR  affected  by  the  changes  to  the 

License  Exceptions. 

DATES:  This  rule  is  effective  December  4, 

1996. 

FOR  FURTHER  INFORMATION  CONTACT: 

Hillary  Hess,  Office  of  Exporter 

Services,  Bureau  of  Export 

Administration,  Telephone:  (202)  482- 

^440. 

8t)l>RI.BMENTARY  INFORMATION: 

Background 

On  March  25, 1996,  the  Bureau  of 
Export  Administration  (BXA)  published 
an  interim  rule  that  revised  the  entire 
EAR  (61  PR  12714).  Prior  to  that  date, 
on  May  11, 199^,  BXA  had  published  a 
proposed  version  of  this  comprehensive 
revision  (60  FR  25267).  and  public 
comments  on  that  prop>osed  rule 
significantly  helped  shape  the  interim 
rule.  Public  comments  on  the  proposed 
rule  indicated  that  the  number  of 
License  Exceptions  was  too  high  and 
generally  supported  combining  similar 
License  Exceptions.  In  response  to  these 
comments,  BXA  consolidated  single 
License  Exceptions  into  "groupings." 
Exporters  used  the  grouping  symbol  as  . 
a  certification  on  their  shipping 
documents;  each  single  License 
Exception  also  bore  a  symbol,  for 
optional  use  in  recordkeeping  and  ease 
of  distinguishing  among  separate  sets  of 
provisions. 

Public  comments  on  the  interim  rule, 
however,  generally  contained  objections 
to  the  consolidation  of  those  License 
Exceptions  foimd  on  the  Commerce 
Control  List  (CCL).  These  License 
Exceptions  included  the  following: 
Limited  Value  Shi^^ments  (LVS), 
Shipments  to  Group  B  Countries  (CBS). 
Civil  End-users  (CIV),  Technology  and   ' 
Software  under  Restriction  (TSR),  and 
Computers  (CTP);  thdy  were 
consolidated  into  the  "list-based" 
License  Exception  section  and  exporters' 
shipping  under  any  of  the  five  i^sed  the 
grouping  symbol  "LST"  for  export 
clearance  purposes.  Many  exporters 
with  automated  processes  found  that 
using  a  grouping  symbol  added  an 
additional  step  to  their  programs;  others 
simply  found  using  the  grouping  more 
cumbersome.  While  grouping  of  the 
other,  more  transaction-based  License 
Exceptions  did  not  elicit  the  same 
objections,  exporters  indicated  that 
having  additional  acronyms  for  optional 
recordkeeping  use,  but  not  for  export 
clearance,  was  more  confusing  than 
convenient. 

Consequently,  this  rule  splits  or 
"debundles"  the  list-based  License 
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Exceptions,  putting  eadi  in  its  own 
section.  Each  License  Exception  symbol 
for  export  clearance  documents  matches 
that  on  the  CCL  (Le.,  LVS);  the  grouping 
symbol  "LST"  disappears.  Other 
groupings  remain  unchanged,  except 
that  this  rule  removes  any  acronyms 
that  are  not  used  for  clearance  purposes. 
This  rule  also  drops  the  term 
"grouping"  in  favor  of  calling  each 
section  a  License  Exception.  Specific 
sets  of  terms  and  conditions,  formerly 
referred  to  as  "License  Exceptions,"  are 
termed  "provisions."  Any  references 
throughout  the  EAR  to  meeting  all  terms 
and  conditions  of  License  Exceptions 
should  be  understood  to  mean  meeting 
all  applicable  terms  and  conditions. 

A  License  Exception  may  contain  one, 
two,  or  more  sets  of  terms  and 
conditions;  and  to  use  a  giv^n  License 
Exception  you  must  meet  all  the  terms 
and  conditions  of  one  such  set.  For 
example,  if  you  meet  all  the  terms  and 
conditions  of  paragraph  740.5(a)  of  the 
EAR  for  One-for-One  Replacement  of 
Parts,  you  may  export  or  reexport  under 
that  paragraph  even  though  you  do  not 
meet  all  the  terms  and  conditions  of 
paragraph  740.S(bJ  of  the  EAR  for 
Servicing  and  Replacement.  The  correct 
symbol  for  use  on  a  required  SED  in  this 
case  is  RPL.  As  an  additional  example, 
if  you  meet  all  the  terms  and  conditions 
of  paragraph  740.8(d)  of  the  EAR  for  the 
General  Software  Note  and  mass  market 
software,  you  may  export  or  reexport 
under  that  paragraph  even  though  you 
do  not  meet  all  the  terms  and  conditions 
of  paragraph  740.8(a)  of  the  EAR  for 
Operation  Technology  and  Software, 
paragraph  740.8(b)  of  the  EAR  for  Sales 
Technology,  or  paragraph  740.8(c)  of  the 
EAR  for  Software  Updates. 

Finally,  this  rule  makes  certain 
corrections  and  clariPications  to  sections 
of  the  EAR  affected  by  the  changes  to 
the  License  Exception^  part.  This  rule 
clarifies  certain  provisions  on  the 
availability  of  License  Exceptions  LVS, 
GBS,  av,  and  TSR.  This  rule  removes 
Laos  and  Cambodia  from  Computer  Tier 
2  and  adds  them  to  Computer  Tier  3  in 
License  Exception  CTP;  adds  Hong 
Kong,  New  Zealand,  and  Taiwan  to  the 
list  of  countries  that  are  defined  as 
"cooperating"  for  purposes  of  License 
Exception  GOV;  changes  Country  Group 
A:4  to  A:l,  Iceland,  or  New  Zealand  in 
License  Exception  TMP;  adds  Iceland  to 
the  list  of  countries  eligible  to  receive 
operation  and  sales  technology  and 
software  even  when  that  technology  or 
software  pertains  to  otherwise  restricted 
nuclear  end-uses  in  §  744.2;  and  adds 
CTP  to  the  list  of  those  License 
Exceptions  requiring  a  Destination 
Control  Statement  in  §  758.6.  This  rule 


also  corrects  certain  cross-references 
that  were  incorrect  in  the  March  25  rule. 

Although  the  Export  Administration 
Act  (EAA)  expired  on  August  20, 1994, 
the  President  invoked  the  International 
Emergency  Economic  Powers  Act  and 
continued  in  effect,  to  the  extent 
permitted  by  law,  the  provisions  of  the 
EAA  and  the  EAR  in  Executive  Order 
12924  of  August  19, 1994,  as  extended 
by  the  President's  notice  of  August  15, 
1995  (60  FR  42767)  and  August  14, 1996 
(61  FR  42527). 

Rulemaking  Requirements 

1.  This  final  rule  has  been  determined 
to  be  not  significant  for  purposes  of 
Executive  Order  12866. 

2.  Notwithstanding  any  other 
provision  of  law,  no  person  is  required 
to  respond  to  nor  shall  a  person  be 
subject  to  a  penalty  for  failure  to  comply 
with  a  collection  of  information  subject 
to  the  requirements  of  the  Paperwork 
Reduction  Act  unless  that  collectidn-of 
information  displays  a  currently  valid 
OMB  Control  Number.  This  rule 
involves  collections  of  information 
subject  to  the  Paperwork  Reduction  Act 
of  1980  (44  U.S.C.  3501  et  seq.].  These 
collections  have  been  approved  by  the 
Office  of  Management  and  Budget  under 
control  numbers  0694-0023.  0694-0029, 
and  0694-0088. 

3.  This  rule  does  not  contain  policies 
with  Federalism  implications  sufficient 
to  warrant  preparation  of  a  Federalism 
assessment  under  Executive  Order 
12612. 

4.  The  provisions  of  the 
Administrative  Procedure  Act  (5  U.S.C. 
553)  requiring  notice  of  proposed 
rulemaking,  the  opportunity  for  public 
participation,  and  a  delay  in  elective 
date,  are  inapplicable  because  this 
regulation  involves  a  military  and 
foreign  affairs  function  of  the  United 
States.  Section  13(b)  of  the  EAA,  cite, 
does  not  require  that  this  rule  be 
published  in  proposed  form  because 
this  rule  does  not  impose  a  new  control. 
Further,  no  other  law  requires  that  a 
notice  of  proposed  rulemaking  and  an 
opportunity  for  public  comment  be 
given  for  this  rule.  Because  a  notice  of 
proposed  rulemaking  and  an 
opportunity  for  public  comment  are  not 
required  to  be  given  for  this  rule  by  5 

U  S.C.  553,  or  by  any  other  law,  the 
^analytical  requirements  of  the 
Regulatory  Flexibility  Act,  5  U.S.C.  601 
et  seq.,  are  inapplicable. 

Therefore,  this  regulation  is  issued  in 
final  form.  Although  there  is  no  formal 
comment  period,  public  comments  on 
this  regulation  are  welcome  on  a 
continuing  basis.  Comments  should  be 
submitted  to  Hillary  Hess,  Regulatory 
Policy  Division,  Office  of  Exporter 


Servu»6,  Bureau  of  Export 
Adrtunistration,  Department  of 
Commerce,  P.O.  Box  273,  Washington, 
DC  i0044. 

List 


15  CFR  Parts  732.  740,  748,  750,  752 
and  758 

Administrative  practice  and 
procedure.  Exports,  Foreign  trade, 
Reporting  and  recordkeeping 
requ^ements. 

15  CFR  Parts  736.  742  and  770 

Exports,  Foreign  trade. 

15  CFR  Part  744 

Exports,  Foreign  trade.  Reporting  and 
recoidkeeping  requirements. 

15  CFR  Part  746 

Embargoes,  Exports,  Foreign  trade. 
Reporting  and  recordkeeping 
requirements. 

Accordingly,  the  Export 
Administration  Regulations  (15  CFR 
parts  730-799A)  are  amended  as 
follows: 

1.  The  authority  citation  for  15  CFR 
part  732  continues  to  read  as  follows: 

Authority:  50  U.S.C.  app.  2401  etseq.SO 
U.S.C.  1701  etseq.;  E.O.  12924,  59  FR  43437. 
3  CFR,  1994  Comp..  p.  917;  Notice  of  August 
15,  1995  (60  FR  42767.  August  17.  1995);  and 
Notice  of  August  14, 1996  (61  FR  42527). 

2.  The  authority  citation  for  15  CFR 
part  736  continues  to  read  as.  follows: 

Authority:  50  U.S.C  app.  2401  et  seq.;  SO 
U.S.C.  1701  etseq.;  E.O.  12924,  59  FR  43437, 
3  CFR,  1994  Comp.,  p.  917;  E.0. 12938.  59 
FR  59099,  3  CFR,  1994  Comp..  p.  950;  Notice 
of  August  15, 1995  (60  FR  42767,  August  17. 
1995:  and  Notice  of  August  14, 1996  (61  FR 
42527).  • 

3.  The  authority  citation  for  15  CFR 
part  740  continues  to  read  as  follows: 

Authority:  50  U.S.C.  app.  2401  et  seq.;  50 
U.S.C.  1701  etseq.;  E.O.  12924,  59  FR 43437. 
3  CFR,.1994  Comp..  p.  917;  Notice  of  August 
15. 1995  (60  FR  42767,  August  17, 1995);  and 
Notice  of  August  14, 1996  (61  FR  42527). 

4.  The  authority  citation  for  15  CFR 
part  742  continues  to  read  as  follows: 

Authority:  50  U.S.C.  app.  2401  et  seq.;  50 
U.S.C  1701  et  seq.;  18  U.S.C.  2510  et  seq.; 
22  U.S.C  3201  etseq.;  42  U.S.C  2139a;  E.O. 
12058, 43  FR  20947,  3  CFR,  1978  Comp.,  p. 
179:  E.0. 12851,  58  FR  33181,  3  CFR,  1993 
Comp..  p.  608;  E.O.  12924.  59  FR  43437.  3 
CFR,  1994  C^mp..  p.  917;  E.O.  12938,  59  FR 
59099,  3  CFR.  1994  Comp.,  p.  950;  Notice  of 
August  15, 1995  (60  FR  42767,  August  17. 
1995);  and  Notice  of  August  14, 1996  (61  FR 
42527), 

5.  The  authority  citation  for  15  CFR 
part  744  continues  to  read  as  follows: 

Authority:  50  U.S.C.  app.  2401  et  seq.;  50 
U.S.C  1701  et  seq.;  22  U.S,C.  3201  et  seq.; 
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7  42  U.S.C.  2139^  E.O.  12058.  43  PR  20947.  3 
CFR,  1978  Cpmp.,  p.  179;  E.O.  12851,  58  PR 
33181.  3  CFR.  1993  Comp.,  p.  608;  E.O. 
12924.  59  PR  43437.  3  CFR,  1994  Comp..  p. 
917;  E.O.  12938,  59  PR  59099,  3  CFR.  1994 
Comp..  p.  950;  Notice  of  August  15,  1995  (60 
FR  42767,  August  17,  1995);  and  Notice  of 
August  14. 1996  (61  PR  42527). 

6.  The  authority  citation  for  15  CFR 
part  746  continues  to  read  as  fonows: 

Authority:  50  U.S.C.  app.  2401  etseq.;  50 
U.S.C  1701  etseq.;  22  U.S.C  287c;  22  U.S.C. 
«  6004;  B.O.  12918,  59  PR  28205,  3  CFR,  1994 
Comp.,  p.  899;  E.O.  12924,  59  FR  43437,  3 
CFR,  1994  Comp.,  p.  917;  NoUce  of  August 
15, 1995  (60  PR  42767,  August  17,  1895):  and 
Notice  of  August  14, 1996  (61  FR  42527). 

7.  The  authority  citation  for  15  CFR 
part  748  continues  to  read  as  follows: 

Authority:  50  U.S.C  app.  2401  et  seq.;  50 
U.S.C  1701  et  seq.;  E.O.  12924,  59  FR  43437, 
3  CFR,  1994  Comp.,  p.  917;  Notice  of  August 
15, 1995  (60  FR  42767.  August  17, 1995);  and 
Notice  of  August  14,  1996  (61  FR  42527). 

8.  The  authority  citation  for  15  CFR 
part  750  continues  to  read  as  follows: 

Authority:  50  U.S.C.  app.  2401  et  seq.;  50 
U.S.C  1701  et  seq.;  E.O.  12924,  59  FR  43437, 
3  CFR,  1994  Comp.,  p.  917;  Notice  of  August 
15. 1995  (60  FR  42767.  August  17. 1995); 
E.O.  12981.  60  FR  62981;  and  Notice  of 
August  14. 1996  (61  FR  42527). 

9.  The  authority  citation  for  15  CFR 
part  752  continues  to  read  as  follows: 

Authority:  50  U.S.C.  app.  2401  et  seq.;  50 
U.S.C.  1701  etseq.;  E.O.  12924.  59  FR  43437. 
3  CFR.  1994  Comp..  p.  917;  Notice  of  August 
15.  1995  (60  FR  42787.  August  17. 1995);  and 
Notice  of  August  14. 1996  (61  FR  42527). 

10.  The  authority  citation  for  15  CFR 
part  758  continues  to  read  as  follows: 

Authority:  50  U.S.C  app.  2401  et  seg;  50 
U.S.C  1701  et  seq.;  E.O.  12924,  59  FR  43437. 
3  CFR.  1994  Comp..  p.  917;  Notice  of  August 
15.  1995  (60  FR 42767,  August  17.  1995);  and 
Notice  of  August  14,  1996  (61  FR  42527). 

11.  The  authority  citation  for  15  CFR 
part  770  continues  to  read  as  follows: 

Authority:  50  U.S.C.  app.  2401  et  seq.;  50 
U.S.C  1701  et  seq.;  E.O.  12924,  59  FR  43437. 
3  CFR,  1994  Comp.,  p.  917;  Notice  of  August 
15,  1995  (60  FR  42767,  August  17, 1995);  and 
Notice  of  August  14,^996  (61  FR  42527). 

PART  732— {AMENDED] 

$732.2    [AmetMtod] 

12.  In  §  732.2,  paragraph  (0(l}(ii)  is 
amended  by  revising  the  reference  to 
"License  Exception  TSR  at  §  740.3(d)  of 
the  EAR"  to  read  "License  Exception 
TSR  in  §  740.6  of  the  EAR". 

$732.3    [Amended] 

13.  In  §732.3.  paragraph  (f}(l)(ii)  is 
amended  by  revising  the  reference  to 
"License  Exception  TSR  described 
§  740.19  of  the  EAR"  to  read  "License 
Exception  TSR  in  §  740.6  of  the  EAR". 


14.  Section  732.4  is  amended  by 
revising  paragraph  (b)(3)(iii)  to  read  as 
follows: 

§732.4    Slape  regarding  Ucanse    f"'  ^' 
ExceptkMW. 

•  *        •        •        • 

(b)  •  •  • 

(3)*   *   • 

(iii)  License  Exceptions  TMP.  RPL. 
BAG.  AVS.  GOV,  and  TSU  authorize 
exports  notwithstanding  the  provisions 
of  the  CCL.  List-based  License 
ExcepUons  (LVS.  GBS.  QV.  TSR.  and 
CTP)  are  available  only  to  the  extent 
specified  on  the  CCL.  Fart  740  of  the 
EAR  provides  authorization  for 
reexports  only  to  the  extent  each 
License  Exception  expressly  authorizes 
reexports.  License  Exception  APR 
authorizes  reexports  only. 

*  •        *        •        • 

15.  Section  732.5  is  amended  by 
revising  paragraph  (aH2)  to  read  as 
follows: 

§  732.5    Steps  regarding  SMpper's  Export 
Daclaration,  Destination  Control 
Statements,  recordkeeping,  license 
applications,  and  ottier  requirements. 

(a)  •  •   * 

(2)  License  Exception  symbol.  You 
must  enter  on  any  required  SED  the 
Jetter  code  (e.g..  LVS.  TMP)  of  the 
License  Exceptions  under  which  you  are 
exporting.  In  the  case  of  License 
Exceptions  LVS,  GBS.  and  CIV,  the 
ECCN  of  the  item  being  exported  must 
also  be  entered  when  an  SED  is 
required.  Please  refer  to  §  758.3  of  the 
EAR'  for  detailed  information  on  use  of 
SEDs. 


PART  736— {AMENDED] 

16.  Section  736.2  is  amended  by 
revising  paragraphs  (b)(3)(ii)(A)(2)  and 
(bK3)(ii](B)(7)  to  read  as  follows: 

§736.2    General  prohibitions  and        '  ' 
determination  o(  applicability. 

•         *         •         •         • 

(b)*  *  •  »  •*  . 

(3)  *  *  *  ■      X 

(ii)  *  •  * 

(A)*  *  • 

[1)  They  are  the  direct  product  of 
technology  or  software  that  requires  a 
written  assurance  as  a  supporting 
document  for  a  license  or  as  a 
precondition  for  the  use  of  License 
Exception  TSR  in  §  740.6  of  the  EAR, 
and 


(B) 


•   * 


(I)  Such  plant  or  component  is  the 
direct  product  of  technology  that 
requires  a  written  assurance  as  a 
supporting  document  for  a  license  or  as 


a  precondition  for  the  use  of  License 
Exception  TSR  in  §  740.6  of  the  EAR, 
and 


PART  74fr-{AMENDED] 

17.  Part  740  is  amended: 

a.  By  revising  §  740.1,  paragraphs  (c) 
and  (d)  (1) 

b.  By  revising  §  740.2,  paragraphs 
(a)(5)  and  (a)(6): 

c.  By  revising  §  740.3; 

d.  By  redesignating  §§  740.4  through 
740.11  as  §§  740.8  through  740.15; 

e.  By  adding  new  §§  740.4  through 
740.7; 

f.  By  revising  newly  designated 
§§  740.8  through  740.12. 

§740.1    Introductioa 

***** 

■  (c)  License  Exception  symbols.  Each 
License  Exception  bears  a  three  letter 
symbol  that  will  be  used  for  export 
clearance  purposes  (see  paragraph  (d)  of 
this  section). 

(d)  Shipper's  Export  Declaration — (1)  ~ 
Clearing  exports  under  License 
Exceptions.  You  must  enter  on  any 
required  Shipper's  Export  Declaration 
(SED)  the  letter  code  (e.g.,  LVS,  TMP)  of 
the  License  Exception(s)  under  which 
you  are  exporting.  In  the  case  of  License 
Exceptions  LVS,  GBS.  and  CIV,  the 
ECCN  of  the  item  being  exported  must 
also  be  entered.  Please  refer  to  §  758.3 
of  the  EAR  for  the  use  of  SEDs. 


§  740.2    Restrictions  on  all  Ucense 
Exceptions. 

(a)  •   *   • 

(5)  The  item  is  for  surreptitious 
interception  of  wire  or  oral 
communications  controlled  under  ECCN 
5A980.  unless  you  are  a  U.S. 
Government  agency  (see 

§  740.10(b)(2)(ii)  of  this  part. 
Governments  (License  Exception  GOV)). 

(6)  The  commodity  you  are  shipping 
is  a  speciaily^.de§igned  crime  control 
and  detection  instrument  or  equipment 
as  described  in  §  742.7  of  the  EAR  and 
you  are  not  shipping  to  Iceland,  New 
Zealand,  or  countries  listed  in  Country 
Group  A:l  (see  Supplement  No.  1  to 
part  740),  unless  the  shipment  is 
authorized  under  License  Exception 
BAG,  §  740.13(e)  of  this  part  (shotguns 
and  shotgun  shells). 


§  740.3    Shipments  of  Umited  Value  (LVS). 

(a)  Scope.  License  Exception  LVS 
authorizes  the  export  and  reexport  in  a 
single  shipment  of  eligible  commodities 
as  identified  by  "LVS  -  $(value  limit)" 
on  the  CCL. 
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(b)  Eligible  Destinations.  This  License 
Exception  is  available  for  all 
destinations  in  Country  Group  B  (see 
Supplement  No.  1  to  part  740).  provided 
that  the  net  value  of  the  commodities 
included  in  the  same  order  and 
controlled  under  the  same  ECCN  entry 
on  the  CCL  does  not  exceed  the  amount 
specified  in  the  LVS  paragraph  for  that 
entry. 

(c)  £te/in/tJons— (1)  Order.  The  term 
"order"  as  used  in  this  §  740.3  means  a 
communication  from  a  person  in  a 
foreign  country,  or  that  person's 
representative,  expressing  an  intent  to 
import  commodities  from  the  exporter. 
Although  all  of  the  details  of  the  order 
need  not  be  Finally  determined  at  the 
time  of  export,  terms  relating  to  the 
kinds  and  quantities  of  the  conunodities 
to  be  exported,  as  well  as  the  selUng 
prices  of  these  commodities,  must  be 
fmalized  before  the  goods  can  be 
exported  under  License  Exception  LVS. 

(2)  Net  value:  for  LVS  shipments.  The 
actual  selling  price  of  the  commodities 
that  are  included  in  the  same  order  and 
are  controlled  under  the  same  entry  on 
the  CCL.  less  shipping  charges,  or  the 
current  market  price  of  the  commodities 
to  the  same  typte  of  purchaser  in  the 
United  States,  whichever  is  the  larger. 
In  determining  the  actual  selling  price 
or  the  current  market  price  of  the 
commodity,  the  value  of  containers' in 
which  the  commodity  is  being  exported 
may  be  excluded.  The  value  for  LVS 
purposes  is  that  of  the  controlled 
commodity  that  is  being  exported,  and 
may  not  be  reduced  by  subtracting  the 
value  of  any  content  that  would  not,  if 
shipped  separately,  be  subject  to 
licensing.  Where  the  total  value  of  the 
containers  and  their  contents  must  be 
shown  on  Shipper's  Export  Declarations 
under  one  Schedule  B  Number,  the 
exporter,  in  effecting  a  shipment  under 
this  License  Exception,  must  indicate 
the  "net  value"  of  the  contained 
commodity  immediately  below  the 
description  of  the  commodity. 

(3)  Single  shipment.  All  commodities 
moving  at  the  same  time  from  one 
exporter  to  one  consignee  or    ^ 
intermediate  consignee  on  the  same 
exporting  carrier  even  though  these 
commodities  will  be  forwarded  to  one 
or  more  ultimate  consignees. 
Commodities  being  transported  in  this 
-manner  will  be  treated  as  a  single 
shipment  even  if  the  commodities 
represent  more  than  one  order  or  are  in 
separate  containers. 

(d)  Additional  eligibility  requirements 
and  restrictions — (1)  Eligible  orders.  To 
be  eligible  for  this  License  Exception, 
orders  must  meet  the  followino  criteria: 

(i)  Orders  must  not  exceed  the 
applicable  "LVS"  dollar  value  limits. 


An  order  is  eligible  for-shipment  under 
LVS  when  the  "net  value"  of  the 
commodities  controlled  under  the  same 
entry  on  the  CCL  does  not  exceed  the 
amount  specified  in  the  "LVS" 
paragraph  for  that  entry.  An  LVS 
shipment  may  include  more  than  one 
eligible  order. 

(ii)  Orders  may  not  be  split  to  meet 
the  applicable  LVS  dollar  limits.  An 
order  that  exceeds  the  applicable  LVS 
dollar  value  limit  may  not  bs^ 
misrepresented  as  two  or  more  orders, 
or  split  among  two  or  mop»^hipments, 
to  give  the  appearanc^^n  meeting  the 
applicable  LVS  dollar  value  limit. 
However  an  order  that  meets  all  the  LVS 
eligibiUty  requirements,  including  the 
applicable  LVS  dollar  value  limit,  may 
be  split  among  two  or  more  shipments. 

(iii)  Orders  must  be  legitimate. 
Exporters  and  consignees  may  not. 
either  collectively  or  individually, 
structure  or  adjust  orders  to  meet  the 
applicable  LVS  dollar  value  limits. 

(2)  Restriction  on  annual  value  of  LVS 
orders.  The  total  value  of  exports  per 
calendar  year  to  the  same  ultimate  or 
intermediate  consignee  of  commodities 
classified  under  a  single  ECCN  may  not 
exceed  12  times  the  LVS  value  limit  for 
that  ECCN;  however,  there  is  no 
restriction  on  the  number  of  shipments 
provided  that  value  is  not  exceeded. 
This  annual  value  limit  applies  to 
shipments  to  the  same  ultimate 
consignee  even  though  the  shipments 
are  made  through  more  than  one 
intermediate  consignee.  There  is  no 
restriction  on  the  number  of  orders  that 
may  be  infclude^d  in  a  shipment,  except 
that  the  annual  yalue  limit  per  ECCN 
must  not  be  exceeded. 


(3)  Orders  whervtiKp  p^ more  LVS 
dollar  value  limits  apply.  An  order  may 
include  commodities  that  are  controlled 
under  more  than  one  entry  on  the  CCL. 
In  this  case,  the  net  value  of  the  entire 
order  may  exceed  the  LVS  dollar  value 
for  any  single  entry  on  the  CCL.         t 
However,  Ae  net  value  of  the  ^ 

conunodities  controlled  imder  each 
ECCN  entry  shall  not  exceed  the  LVS 
dollar  value  limit  specified  for  that 
entry. 

EXAMPLE  TO  PARAQRAPH  (D)(S):  An  order 
includes  conunodities  valued  at  $8,000.  The 
order  consists  of  conunodities  controlled 
under' two  EOCN  entries,  each  having  an  LVS 
value  limit  of  $5000.  Commodities  in  the 
order  controlled  under  one  EOCN  are  valued 
at  $3,500  while  those  controlled  under  the 
other  ECCN  are  valued  at  $4,500.  Since  the 
net  value  of  the  commodities  controlled 
under  each  entry  falls  within  the  LVS  dollar 
value  limits  applicable  to  that  entry,  the 
order  may  be  shipped  under  this  License 
Exception.  ^ 


(4)  Prohibition  against  evasion  of 
license  requirements.  Any  activity 
involving  the  use  of  this  License 
Exception  to  evade  license  requirements 
is  prohibited.  Such  devices  include,  but 
are  not  limited  to,  the  splitting  or 
structuring  of  orders  to  meet  applicable 
LVS  dollar  value  limits,  as  prohibited  by 
paragraphs  (d)(1)  (ii)  and  (iii)  of  this 
section. 

(e)  Reexports.  Conunodities  may  be 
reexported  under  this  License 
Exception,  provided  that  they  could  be 
exported  from  the  Unit^  States  to  the 
new  country  of  destination  under  LVS. 

$740.4    SMpmenIs  to  Country  QroupB 
countries  (QB8). 

License  Exception  GBS  authorizes 
exports  and  reexports  to  Country  Group 
B  (see  Supplement  No.  1  to  part  740)  of 
those  commodities  controU^lo  the 
ultimate  destination  for  national 
security  reasons  only  and  idenUfied  by 
"GBS— Yes"  on  the  CCL.        ■     ^ 

$740.5    Civtl  end-uaars  (CIV). 

License  Exception  CFV  authorizes 
exports  and  reeiqports  controlled  to  the' 
ultimate  destination  for  national 
security  reasons  only  and  identified  by 
/ — Yes"  orUhe^Sb>T)rovided  the 
iten:«~ale^destined  to  civiiNend-users  for 
civil  end-nses  in  Country  Gcpup  D:l. 
(See  Supplement  No.  1  to  part  740.)  dV 
may  not  be  used  for  exports  and 
reexports  to  military  end-users  or  to 
known  military  uses.  Such  exports  and 
reexports  will  continue  to  require  a 
license.  In  addition  to  conventional 
military  activities,  military  uses  include 
any  proliferation  activities  described 
and  prohibited  by  part  744  of  the  EAR. 
A  license  is  also  required  for  transfer  to 
mUitary  end-users  or  end-uses  in 
el^ble  cotmtries  of  items  exported 
uAder  CIV. 

$740.6    Technology  and  software  under 
raetrtctlon  (TSR). 

(a)  Scope.  License  Exception  TSR 
permits  exports  and  reexports  of 
technology  and  software  controlled  to 
the  ultimate  destination  for  national 
security  reasons  only  and  identified  by 
"TSR— Yes"  in  entries  on  the  CCL, 
provided  the  software  or  technology  is 
destined  to  Country  Group  B.  (See 
Supplement  No.  1  to  part  740.)  A 
written  assurance  is  required  from  the 
consignee  before  exporting  or 
reexpcMling  under  this  License 
Exception. 

(1)  Required  assurance  for  export  of 
technology.  You  may  not  export  or      , 
reexport  technology  under  this  License 
Exception  until  you  have  received  from 
the  importer  a  written  assurance  that, 
without  a  BXA  license  or  License 
Exception,  the  importer  will  not: 
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(i)  Reexport  or  release  tiie  technology 
to  a  national  of  a  coimtry  in  Country 
Groups  0:1  or  E:2;  or 

(ii)  Export  to  Country  Groups  D:l  or 
E:2  the  direct  product  of  the  technology, 
if  such  foreign  produced  direct  product 
is  subject  to  national  security  controls  as 
identified  on  the  CCL  (See  General 
Prohibition  Three,  §  736.2(b)(3)  of  the 
EAR):  or 

(iii)  If  the  direct  product  of  the 
technology  is  a  complete  plant  or  any 
major  component  of  a  plant,  export  to 
Country  Groups  D:l  or  E:2  the  direct 
product  of  the  plant  or  major 
component  thereof,  if  such  foreign 
produced  direct  product  is  subject  to 
national  security  controls  as  identified 
on  the  CCL  or  is  subject  to  State 
Department  controls  under  the  U.S. 
Munitions  list  (22  CFR  part  121). 

(2)  Required  assurance  for  export  of 
software.  You  may  noLexport  or 
reexport  softwayundp  this  License 
Exception  until  you. Jrave  received  from 
the  importer  a  written  assurance  that, 
without  a  BXA  license  or  License 
Exception,  the  importer  mil  neither 

(i)  Reexport  or  release  the  software  or 
the  source  code  for  the  software  to  a 
national  of  a  country  in  Country  Groups 
D:l  or  E:2;  nor 

(ii)  Export  to  Country  Groups  D:l  or 
E:2  the  direct  product  of  the  software,  if 
such  foreign  produced  direct  product  is 
subject  to  national  security  controls  as 
^dentified  on  the  CCL.  (See  General 
ProhibiUon  Three,  §  736.2(b)(3)  of  the 
EAR). 

(3)  Fonv  of  written  assurance.  The 
required  assurance  may  be  made  in  the 
form  of  a  letter  or  any  other  written 
conununication  from  the  importer,  or 
the  assurance' may  be  incorporated  into 
a  licensing  agreement  that  speciBcally 
includes  the  assurances.  An  assurance 
included  in  a  licensing  agreement  is 
acceptable  only  if  the  agreement 
speciHes  that  the  assurance  will  be 
honored  even  after  the  expiration  date 
of  the  licensing  agreement.  If  such  a 
written  assurance  is  not  received. 
License  Exception  TSR  is  not  applicable 
and  a  license  is  required.  The  license 
application  must  include  a  statement 
explaining  why  assurances  could  not  be 
obtained. 

(4)  Other  License  Exceptions.  The 
requirements  in  this  License  Exception 
do  not  apply  to  the  export  of  technology 
or  software  under  other  License 
Exceptions,  or  to  the  export  of 
technology  or  software  included  in  an 
application  for  the  foreign  filing  of  a 
patent,  provided  the  filing  is  in 
accordance  with  the  regulations  of  the 
U.S.  Patent  Office. 

(b)  (Reserved)  . 


f  740.7    Con^Milars  (CTP). 

(a)  Scope.  License  Exception  CTP 
authorizes  exports  and  reexports  of 
computers  and  specially  designed 
components  therefor,  exported  or 
reexported  separately  or  as  part  of  a 
system,  and  related  equipment  therefor 
when  exported  or  reexported  with  these 
computers  as  part  of  a  system,  for 
consumption  in  Computer  Tier 
countries  as  provided  by  this  section. 
You  may  not  use  this  License  Exception 
to  export  or  reexport  items  that  you 
know  will  be  used  to  enhance  the  CTP 
beyond  the  eligibility  limit  allowed  to 
your  country  of  destination.  When 
evaluating  your  computer  to  determine 
License  Exception  CTP  eligibility,  use 
the  CTTP  parameter  to  the  exclusion  of 
other  technical  parameters  for 
computere  classified  under  ECCN 
4A003,  except  of  parameters  specified 
as  Missile  Technology  (MT)  concerns, 
4A003.e  (equipment  performing  analog- 
to-digital  convereions  exceeding  the 
limits  in  ECCN  3A001.a.Q),  and  graphic 
accelerators  or  graphic  coprocessors 
exceeding  a  "3--D  vector  rate"  of 
10,000,000.  This  License  Exception  does 
not  authorize  export  or  reexport  of  such 

'graphic  accelerators  or  coprocessors,  or 
of  computers  controlled  for  MT  reasons. 

(b)  Computer  Tier  1 — (1)  Eligible 
countries.  The  countries  that  are  eligible 
to  receive  exports  and  reexports  under 
this  License  Exception  are  Australia, 
Austria,  Belgium,  Denmark,  Finland, 
France,  Germany,  Greece,  the  Holy  See, 
Iceland,  Ireland,  Italy,  Japan, 
Liechtenstein,  Luxembourg,  Mexico, 
Monaco,  Netherlands,  New  Zealand, 
Norway,  Portugal,  San  Marino,  Spain, 
Sweden,  Switzerland,  Turkey,  and  the 
United  Kingdom. 

(2)  Eligible  Computers.  The  computers 
eligible  for  License  Exception  CTP  are 
those  with  a  CTP  greater  than  2.000 
MTOPS. 

(c)  Computer  Tier  2— (1)  Eligible 
countries.  The  countries  that  are  eligible 
to  receive  exports  undior  this  License 
Exception  include  Antigua  and 
Barbuda,  Argentina,  Bahamas,  Barbados, 
Bangladesh,  Belize,  Benin,  Bhutan, 
Bolivia,  Botswana,  Brazil,  Brunei, 
Burkina  Paso,  Burma,  Burundi, 
Cameroon,  Cape  Verde,  Central  Africa, 
Chad,  Chile,  Colombia,  Congo,  Costa 
Rica,  Cote  d'lvoire,  Cyprus,  Czech 
Republic,  Dominica,  E)ominican 
Republic,  Ecuador,  El  Salvador, 
Equatorial  Guinea.  Eritrea,  Ethiopia, 
Fiji,  Gabon,  Gambia  (The),  Ghana, 
Grenada,  Guatemala,  Guinea,  Guinea- 
Bissau,  Guyana,  Haiti,  Honduras,  Hong 
Kong.  Hungary,  Indonesia,  Jamaica, 
Kenya,  Kiribati,  Korea  (Republic  of), 
Lesotho,  Liberia.  Madagascar,  Malawi*  . 
Malaysia,  Maldives.  Mali,  Malta.   >r ;  .-:: 


Marshall  Islands.  Mauritius,  Micronesia 
(Federated  States  of),  Moskambique, 
Namibia,  Nauru,  Nepal,  Nicaragua, 
Niger,  Nigeria,  Palau,  Panaih«.  Papua 
New  Guinea,  Paraguay,  Peru,  V 
PhiUppines,  Poland.  Rwanda.  St.  Kitts  & 
Nevis,  St  Lucia,  St.  Vincent  and 
Grenadines,  Sao  Tome  &  Principe, 
Senegal,  Seychelles,  Sierra  Leone, 
Singapore,  Slovak  Republic,  Slovenia, 
Solomon  lislands,  Somalia,  South  Aftica, 
Sri  Lanka,  Surinam,  Swaziland,  Taiwan, 
Tanzania,  Togo,  Tonga,  Thailand, 
Trinidad  and  Tobago,  Tuvalu,  Uganda, 
Uruguay,  Venezuela,  Western  Sahara, 
Western  Samoa,  Zaire,  2^ambia,  and 
Zimbabwe. 

(2)  Eligible  computers.  The  computers 
eligible  for  License  Exception  CTP  are 
those  having  a  Composite  Theoretical 
Performatice  (CTP)  greater  than  2000, 
but  equal  to  or  less  than  10,000  Millions 
of  Theoretical  Operations  Per  Second 
(MTOPS). 

(d)  Computer  Tier  3— {1]  Eligible 
countries.  The  countries  that  are  eligible 
to  receive  exports  and  reexports  under 
this  License  Exception  are  Afghanistan, 
Albania,  Algeria,  Andorra,  Angola, 
Armenia;  Azerbaijan,  Bahrain,  Belarus, 
Bosnia  ft  Herzegovina,  Bulgaria, 
Cambodia,  China  (People's  Republic  of), 
Comoros,  Croatia,  Djibouti,  Egypt, 
Estonia,  Georgia,  India,  Israel,  Jordan, 
Kazakhstan,  Kuwait,  Kyrgyzstan,  Laos, 
Latvia,  Lebanon,  Lithuania,  Macedonia 
(The  Former  Yugoslav  Republic  of). 
Mauritania,  Moldova,  Mongolia, 
Morocco,  Oman,  Pakistan,  Qatar, 
Romania,  Russia,  Saudi  Arabia.  Serbia  ft^ 
Montenegro.  Tajikistan.  Ttmisia,       yr 
Turkmenistan,  Ukraine,  United  Aran 
Emirates,  Uzbekistan,  Vanuatu, 
Vietnam,  and  Yemen. 

(2)  Eligible  computers.  The  computers 
eligible  for  License  Exception  CTP  are 
those  having  a  Composite  Theoretical 
Performance  (CTP)  greater  than  2,000 
Millions  of  Theoretical  Operations  Per 
Second  (MTOPS),  but  less  than  or  equal 
to  7,000  MTOPS. 

(3)  Eligible  exports.  Only  exports  and 
reexports  to  permitted  end-users  and 
end-uses  located  in  countries  in 
Computer  Tier  3.  License  Exception 
CTP  does  not  authorize  exports  and 
reexports  to  Computer  Tier  3  for 
military  end-users  and  end-uses  and 
nuclear,  chemical,  biological,  or  missile 
end-users  and  end-uses  defined  in  part 
744  of  the  EAR.  Exports  and  reexports 
under  this  License  Exception  may  not 
be  made  to  known  military  end-users  or 
to  known  military  end-uses  or  known 
proliferation  end-uses  or  end-users 
defined  in  part  744  of  the  EAR.  Such 
exports  and  reexports  will  continue  to 
require  a  license  and  will  be  considered 
on  a  case-by-case  basis.  Retransfers  to 


f. 
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military  end-users  or  end-uses  and 
deflned  proliferation  end-users  and  end- 
uses  in  eligible  countries  are  strictly 
prohibited  without  prior  authorization. 

(e)  Restrictions.  (>)  Computers  eligible 
for  License  Exception  CTP  may  not  be 
accessed  either  physically  or 
computationally  by  nationals  of  Cuba, 
Iran,  Iraq,  Libya,  North  Korea,  Sudan  or 
Syria,  except  that  commercial 
consignees  described  in  §  742.12  of  the 
EAR  are  prohibited  only  from  giving 
such  nationals  user-accessible 
programmabi  lity . 

(2)  Computers,  software  and  specially 
designed  technology  eligible  for  License 
Exception  CTP  may  not  be  reexported/ 
retransferred  without  prior 
authorization  from  BXA  i.e.,  a  license,  a 
permissiviB  reexport,  another  License 
Exception,  or  "No  License  Required". 
This  restriction  must  be  conveyed  to  the 
consignee,  via  the  Destination  Control 
Statement,  see  §  758.6  of  the  EAR. 

(0  Recordkeeping  requirements.  In 
addition  to  the  recordkeeping 
requirements  in  part  762  of  the  EAR. 
you  must  keep  records  of  each  export 
under  License  Exception  CTP.  These 
records  will  be  made  available  to  the 
U.S.  Government  on  request.  The 
records  must  include  the  following 
informaticHi:  -  ^  •    •* 

(1)  Date  of  shipment;  ''      ■ 

(2)  Name  and  address  of  the  end-user 
and  each  intermediate  consignee; 

(3)  CTP  of  each  computer  in 

shipments 

(4)  Volume  of  computers  in  shipment; 

(5)  Dollar  value  of  shipment;  and 

(6)  End-use. 

{740.8   Temporary  imports,  axports.  and 
reexports  (miP). 

This  License  Exception  authorizes 
various  temporary  exports  and 
reexports;  exports  and  reexports  of 
items  temporarilyln  the  United  States; 
and  exports  and  reexports  of  beta  test 
software. 

(a)  Temporary  exports  and  reexports. 
(1)  Scope.  You  may  export  and  reexp<»t 
commodities  and  software  for  temporary 
use  abroad  (including  use  in 
international  waters)  subject  to  the 
conditions  and  exclusions  described  in 
paragraph  (a)(4)  of  this  section. 
Commodities  and  software  shipped  as 
temporary  exports  or  reexports  under 
the  provisions  of  this  paragraph  (a)  must 
be  returned  to  the  country  from  which 
they  were  exported  as  soon  as 
practicable  but,  except  in  circumstances 
described  in  this  section,  no  later  than 
one  year  bom  the  date  of  export.  This 
requirement  does  not  apply  if  the 
commodities  and  software  are 
consumed  or  destroyed  in  the  normal 
course  gl  authorizBd  temporary  use 


abroad  or  an  extension  or  othw 
disposition  is  permitted  bythe  EAR  or 
in  writing  by  BXA. 

(2)  Eligible  commodities  and  software. 
The  following  commodities  and 
software  are  eligible  to  be  shipped 
under  this  paragraph  (a): 

(i)  Tools  of  trade.  Usual  and 
reasonable  Idnds  and  quantities  of 
commodities  and  software  for  use  by 
employees  of  the  exporter  in  a  lawful 
enterprise  or  undertaking  of  the 
exporter.  Eligible  commodities  and 
software  may  include,  but  are  not 
limited  to,  such  equipment  as  is 
necessary  to  commission  or  service 
goods,  provided  that  the  equipment  is 
appropriate  for  this  purpose  and  that  all 
goods  to  be  commissioned  or  serviced 
are  of  foreign  origin,  or  if  sul^ect  to  the 
EAR.  have  been  l^ally  exported  or 
reexported.  The  commodities  and 
software  must  remain  under  the 
effective  control  of  the  exporter  or  the 
exporter's  employee.  The  shipment  of 
commodities  and  software  may 
accompany  the  individual  departing 
from  the  United  States  or  may  be 
shipped  unaccompanied  within  one 
month  before  the  individual's  departure 
from  the  United  States,  or  at  any  time 
after  departure.  No  tools  of  the  trade 
may  be  taken  to  Coimtry  Group  E:2,  and 
only  equipment  necessary  to 
commission  or  service  goods  may  be 
taken  as  tools  of  trade  to  Country  Group 
D:l.  (See  Supplement  No.  1  to  part  740.) 

(ii)  Kits  consisting  of  replacement 
parts.  Kits  consisting  of  replacement 
parts  may  be  exported  or  reexported  to 
all  destinations,  except  <>)untiy  Group 
E:2  (see  Supplement  No.  1  to  part  740), 
provided  that: 

(A)  The  parts  would  qualify  for 
shipment  under  p>aragraph  (a)(2)(ii)(C) 
of  diis  section  if  exported  as  one-for-one 
replacements; 

(B)  The  kits  remain  under  effective 
control  of  the  exporter  or  an  employee 
of  the  exporter  and 

(C)  AlLparts  in  the  kit  are  returned, 
except  that  one-for-one  replacements 
may  be  made  in  accordance  with  the 
requirements  of  License  Exception  RPL 
and  the  defective  parts  returned  (see 
"parts",  §  740.9(a)  of  this  part). 

(iii)  Exhibition  and  demonstration  in 
Country  Group  B.  Commbdities  and 
software  for  exhibition  or  demonstration 
in  Country  Group  B  (see  Supplement 
No.  1  to  part  740)  may  be  exported  or 
reexported  under  this  provision 
provided  that  the  exporter  maintains 
ownership  of  tt|e  commodities  and 
software  whil|i4ney  are  abroad  and 
provided  that  the  exporter,  an  employee 
of  the  exporter,  or  the  exporter's 
designated  sales  representative  retShs 
effective  control  over  the  commodities 


and  software  while  they  are  abroad.  The 
commodities  and  software  may  not  be 
used  for  their  intended  purpose  while 
abroad,  except  to  the  minimum  extoit 
required  for  effective  demonstration. 
The  commodities  and  software  may  not 
be  exhibited  or  demonstrated  at  any  one 
site  more  than  120  days  after 
installation  and  debugging,  unless 

y authorized  by  BXA.  However,  before  or 
after  an  exhibition  or  demonstration, 
pending  movement  to  another  site, 
return  to  the  United  States  or  the  foreign 
reexports,  or  BXA  approval  for  other 
disposition,  the  commodities  and 
software  may  be  placed  in  a  bonded 
warehouse  or  a  storage  facility  provided 
that  the  exporter  retains  effective 
control  over  their  disposition.  The 
export  documentation  for  this  type  of 
transaction  must  show  the  U.S.  exporter 
as  ultimate  consignee,  in  care  of  the 
person  who  will  have  control  over  the 
conunodities  and  software  abroad. 

Ov)  Inspection  and  calibration. 
Commodities  to  be  inspected,  tested, 
calibrated  or  repaired  abroad. 

(v)  Containers.  Containers  for  which 
another  License  Exception  is  not 
available  and  that  are  necessary  for 
export  of  commodities.  However,  this 
"containers"  provision  does  not 
authorize  the  export  of  the  container's 
contents,  windb/iTdoi  exempt  frt)m 
licensing,  mu^foe  separately  authorized 
for  export  under  either  a  License 
Exception  or  &  license. 

(vi)  Broadca»t.nipteriai.  (A)  Video 
tape  containing  program  material 
recorded  in  the  country  of  export  to  be 
pubUcly  broadcast  in  another  country. 

(B)  Blank  video  tape  (raw  stock)  for 
use  in  recording  program  material 
abroad. 

(vii)  Assembly  in  Mexico. 
Conunodities  to  be  exported^to  Mexico 
under  Customs  entries  that  require 
return  to  the  United  States  after  ^ 

processing,  assembly,  or  incorporation  ^ 
into  end  products  by  companies,  * 

factories,  or  facilities  participating  in 
Mexico's  in-bond  industrialization 
program  (Maquiladora),  provided  that 
all  resulting  end-products  (or  the 
commodities  themselves)  are  returned 
to  the  United  States. 

(viii)  News  media.  (A)  Commodities 
necessary  for  news-gathering  purposes 
(and  software  necessary  to  use  such 
commodities)  may  accompany 
"accredited"  news  media  personnel 
(i.e..  persons  with  credentials  from  a 
news  gathering  or  reporting  firm)  to 
Country  Groups  D:l  or  E:2  (see    , 
Supplement  No.  1  to  part  740)  iftitB 
commodities: 

(I)  Are  retained  under  "effective 
control"  of  the  exporting  news  gathering 
firm; 


/ 


/ 


( 
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(2)  Remain  in  the  physical  possession 
of  the  news  media  personnel.  The  term 
physical  possession  for  purposes  of  this 
paragraph  (a)(2)(viii),  news  media,  is 
deHned  as  maintaining  effective 
measures  to  prevent  unauthorized 
access  (e.g.,  securing  equipment  in 
locked  facilities  or  hiring  security 
guards  to  protect  the  equipment);  and 

(J)  Are  removed  with  the  news  media 
personnel  at  the  end  of  the  trip. 

(B)  When  exporting  under  tnis 
paragraph  (a)(2)(viii)  from  the  United 
States,  the  exporter  must  send  a  copy  of 
the  paclung  list  or  similar  identification 
of  the  exported  commodities,  to:  U.S. 
Department  of  Commerce,  Bureau  ol 
Export  Administration,  Office  of 
Enforcement  Support,  Room  H4069, 
14th  Street  and  Constitution  Avenue, 
N.W..  Washington,  DC  20230,  or  any  of 
its  field  offices,  specifying  the 
destination  and  estimated  dates  of 
departure  and  return.  The  Office  of 
Export  Enfoicement  (OEE)  may  spot 
check  returns  to  assure  that  the 
temporary  exports  and  reexports 
provisions  of  this  License  Exception  are 
being  used  properly. 

(Cj  Commodities  or  software 
necessary  for  news-gathering  purposes  ' 
that  accompany  news  media  personnel 
to  all  other  destinations  shall  be 
exported  or  reexported  under  paragraph 
(a)(2)(i),  tools  of  trade,  of  this  section  if 
owned  by  the  news  gathering  firm,  or  if 
they  are  personal  property  of  the 
individual  news  media  personnel.  Note 
that  paragraphs  (a)(2)(i).  tools  of  trade 
and  (a)(2)(viii),  news  media,  of  this 
section  do  not  preclude  independent 
"accredited"  contract  personnel,  who 
are  under  control  of  news  gathering 
firms  while  on  assignment,  from 
utilizing  these  provisions,  provided  that 
the  news  gathering  firm  designate  an 
employee  of  the  contract  firm  to  be 
responsible  for  the  equipment.) 

(3)  Special  restrictions— (\) 
Destinations.  (A)  No  commodity  or 
software  may  be  exported  to  Country 
Group  E:2  (see  Supplement  No.  1  to  part 
740)  except  as  permitted  by  paragraph 
(a)(2)(viii),  news  media,  of  this  section; 

(B)  No  commodity  or  software  may  be 
exported  to  Country  Group  0:1  (see 
Supplement  No.  1  to  part  740)  except: 

(1)  Commodities  and  software 
exported  under  paragraph  (a)(2)(viii), 
news  media,  of  this  section; 

(2)  Commodities  and  software 
exported  under  paragraph  (a)(2)(i),  tools 
of  trade,  of  this  section;  and 

[3]  Commodities  exported  as  kits  of 
replacement  parts,  consistent  with  the 
requirements  of  paragraph  (a)(2)(ii)  of 
this  section. 

(C)  These  destination  restrictions 
apply  to  temporary  exports  to  and  for 


use  on  any  vessel,  aircraft  or  territory 
under  ownership,  control,  lease,  or 
charter  by  any  country  in  Country 
Group  D:l  or  E:2.  or  any  national 
thereof.  (See  Supplement  No.  1  to  part 
740.) 

(ii)  Ineiigible  commodities  or 
software.  Commodities  or  software  that 
will  be  used  outside  of  Country  Group 
A:l  (see  Supplement  No.  1  to  part  740), 
Iceland,  or  New  Zealand,  either  directly 
or  indirectly  in  any  sensitive  nuclear 
activity  as  described  in  §  744.2  of  the 
EAR  may  not  be  exported  or  reexported 
to  any  destination  under  the  temporary 
exports  and  reexports  provisions  of  this 
License  Exception. 

(iii)  Use  or  disposition.  No  commodity 
or  software  may  be  exported  or 
reexported  under  this  paragraph  (a)  i£ 

(Aj  An  order  to  acquire  the 
commodity  or  software  has  been 
received  before  shipment; 

(B)  The  exporter  nas  prior  knowledge 
that  the  commodity  or  software  will  stay 
abroad  beyond  the  terms  described  in 
this  paragraph  (a);  or 

(C)  The  commodity  or  software  is  for 
lease  or  rental  abroad. 

(4)  Return  or  disposal  of  commodities 
and  software.  All  commodities  and 
software  exported  or  reexported  under 
these  provisions  must,  if  not  consumed 
or  destroyed  In  the  normal  course  of 
authorized  temporary  use  abroad,  be 
returned  as  soon  as  practicable  but  no 
later  than  one  year  after  the  date  of 
export,  to  the  United  States  or  other 
country  from  which  the  commodities 
and  software  were  so  exported,  or  shall 
be  disposed  of  or  retained  in  one  of  the 
following  ways: 

(i)  Permanent  export  or  reexport.  If 
the  exporter  or  the  reexporter  wishes  to 
sell  or  otherwise  dispose  of  the 
commodities  or  software  abroad,  except 
as  permitted  by  this  or  other  applicable 
License  Exception,  the  exporter  must 
request  authorization  by  submitting  a 
license  application  to  BXA  at  the 
address  listed  in  part  748  of  the  EAR. 
(See  part  748  of  the  EAR  for  more 
information  on  license  applications.) 
The  request  should  comply  with  all 
applicable  provisions  of  the  EAR 
covering  export  directly  from  the  United 
States  to  the  proposed  destination.  The 
request  must  al^o  be  supported  by  any 
documents  that  would  be  required  in 
support  of  an  application  for  export 
license  for  shipment  of  the  same 
commodities  or  software  directly  bom 
the  United  States  to  the  proposed 
destination.  BXA  will  advise  the 
exporter  of  its  decision. 

(ii)  Use  of  a  license.  An  outstanding 
license  may  also  be  used  to  dispose  of 
commodities  or  software  covered  by  the 
provisiom  of  this  paragraph  (a). 


provided  that  the  outstanding  license 
authorizes  direct  shipment  of  the  same 
commodity  or  software  to  the  same  new 
ultimate  consignee  in  the  new  country 
of  destination.  • 

(iii)  Authorization  to  retain  abroad 
beyond  one  year.  If  the  exporter  wishes 
to  retain  a  commodity  or  software 
abroad  beyond  the  12  months 
authorized  by  paragraph  (a)  of  this 
section,  the  exporter  must  request 
authorization  by  submitting  Form  BXA- 
748P,  Multipurpose  Application,  90 
days  prior  to  the  expiration  of  the  12 
month  period.  The  request  must  be  sent 
to  BXA  at  the  address  listed  in  part  748 
of  the  EAR  and  should  include  the  name 
and  address  of  the  exporter,  the  date  the 
commodities  or  software  were  exported, 
a  brief  product  description,  and  the 
justification  for  the  extension.  If  BXA 
approves  the  extensicm  request,  the 
exporter  will  receive  authorization  for  a 
one-time  extension  not  to  exceed  six 
months.  BXA  normally  will  not  fdlow 
an  extension  for  commodities  or 
software  that  have  been  abroad  more 
than  12  months,  nor  will  a  second  six 
month  extension  be  authorized.  Any 
request  for  retaining  the  commodities  or 
so^ware  abroad  for  a  period  exceeding 
18  months  must  be  made  in  accordance 
with  the  requirements  of  paragraph 
(a)(4)(i)  of  this  section. 

(5)  Reexports.  Commodities  and 
software  legally  exported  from  the 
United  States  may  be  reexported  to  a 
new  country(ies)  of  destination  under 
this  paragraph  (a)  provided  its  terms 
and  conditions  are  met  and  the 
commodities  and  software  are  returned 
to  the  country  from  which  the  reexport 
occurred. 

(b)  Exports  of  items  temporarily  in  the 
United  States:  Scope.  The  provisions  of 
this  paragraph  (b)  describe  the 
conditions  for  exporting  foreign-origin 
items  temporarily  in  the  United  States. 
The  provisions  include  the  export  of 
items  moving  in  transit  through  the 
United  States,  imported  for  display  at  a 
U.S.  exhibition  or  trade  fair,  returned 
because  unwanted,  or  returned  because 
refused  entry. 

Note  1  to  paragraph  (b)  of  this  section:  A 

commodity  withdrawn  from  a  bonded 
warehouse  in  the  United  States  under  a 
"withdrawal  for  export"  customs  entry  is 
considered  as  "moving  in  transit".  It  is  not 
considered  as  "tRoving  in  transit"  if  it  is 
withdrawn  from  a  bonded  warehouse  under 
any  other  type  of  customs  entry  or  if  its 
transit  has  been  broken  for  a  processing 
operation,  regardless  of  the  type  of  customs 
entry. 

Note  2  to  paragraph  (b)  of  this  section: 
Items  shipped  on  board  a  vessel  or  aircraft 
and  passing  through  the  United  States  from 
one  foreign  country  to  another  may  he 
exported  without  a  license  provided  tliat  (a) 
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while  passing  in  transit  through  the  United 
States,  they  have  not  been  unladen  from  the. 
vessel  or  aircraft  on  which  they  entered,  and 
(b)  they  are  not  originally  manifested  to  the 
United  States.) 

(1)  Items  moving  in  transit  through 
the  United  States.  Subject  to  the 
following  conditions,  the  provisions  of 
paragraph  (b)(1)  of  this  section  authorize 
export  of  items  moving  in  transit 
through  the  United  States  under  a    '    -. 
Transportation  and  Exportation  (T.&  E.) 
customs  entry  or  an  Immediate 
Exportation  (I.E.)  customs  entry  made  at 
a  U.S.  Customs  Office. 

(i)  Items  controlled  for  national 
security,  nuclear  proliferation,  missile 
technology,  or  chemical  and  biological 
weapons  reasons  may  not  be  exported  to 
Country  Group  D:l,  2.  3.  or  4  (see 
Supplement  No.  1  to  part  740),        .      ; 
respectively,  under  this  paragraph 

(b)(1). 

(ii)  Items  may  not  be  exported  to 
Country  Group  E:2  under  this  paragraph 

(b)(1). 

(iii)  The  following  may  not  be 
exported  in  transit  from  the  United 
States  under  §  740.8(b)(1): 

(A)  Commodities  shipped  to  the 
United  States  under  an  International 
Import  Certificate.  Form  BXA-645P; 

(B)  Chemicals  controlled  under  ECCN 

1C350;  or 

(C)  Horses  for  export  by  sea  (refer  to 
short  supply  controls  in  part  754  of  the 

EAR). 

(iv)  The  provisions  of  paragraph  (b)(1) 
apply  to  all  shipments  from  Canada 
moving  in  transit  through  the  United 
States  to  any  foreign  destination, 
regardless  of  the  nature  of  the 
commodities'or  software  or  their  origin. 
For  such  shipments  the  customs  office 
at  the  U.S.  port  of  export  will  require  a 
copy  of  Form  B-13,  Canadian  Customs 
Entry,  certified  or  stamped  by  Canadian 
customs  authorities,  except  where  the 
shipment  is  valued  at  less  than  $50.00. 
•  (In  transit  shipments  originating  in 
Canada  that  are  exempt  from  U.S. 
licensing,  or  made  under  a  U.S.  license 
or  other  applicable  U.S.  License 
Exception  do  not  require  this  form.)  The 
commodity  or  software  description, 
quantity,  ultimate  consignee,  country  of 
ultimate  destination,  and  all  other 
pertinent  details  of  the  shipment  must 
be  the  same  on  a  required  Form  B-13. 
as  on  Commerce  Form  7513.  or  when 
Form  7513  is  not  required,  must  be  the 
same  as  on  Customs  Form  7512.  When 
there  is  a  material  difference,  a 
corrected  Form  B-13  authorizing  the 
shipment  is  required. 

(2)  Items  imported  far  display  at  U.S. 
exhibitions  or  trade  fairs.  Subject  to  the 
following  conditions,  the  provisions  of 
this  paragraph  (b)(2)  authorize  the 


export  of  items  that  were  imported  into 
the  United  States  for  display  at  an 
exhibition  or  trade  fair  and  were  either 
entered  under  bond  or  permitted 
temporary  free  import  under  bond 
providing  for  their  export  and  are  being 
exported  in  accordance  with  the  terms 
of  that  bond. 

(i)  Items  may  be  exported  to  the 
country  from  which  imported  into  the 
United  States.  However,  items  originally 
imported  from  Cuba  or  North  Korea  may 
not  be  exported  unless  the  U.S. 
Government  had  licensed  the  import 
from  that  country. 

(ii)  Items  may  be  exported  to  any 
destination  other  than  the  country  from 
which  imported  except: 

(A)  Items  imported  into  the  United 
States  under  an  International  Import 
Certificate; 

(B)  Exports  to  Country  Group  E:2  (see 
Supplement  No.  1  to  ptut  740);  or 

(C)  Exports  to  Coimtry  Group  D:l.  2. 
3.  or  4  (see  Supplement  No.  1  to  part 
740)  of  items  controlled  for  national 
security,  missile  technology,  chemical 
and  biological  weapons  reasons,  or 
nuclear  proliferation,  respectively. 

(3)  Return  of  unwanted  shipments.  A 
foreign-origin  item  may  be  returned  to 
the  country  from  which  it  was  imported 
if  its  characteristics  and  capabilities 
have  not  been  enhanced  while  in  the 
United  States.  No  foreign-origin  items 
may  be  returned  to  Cuba,  Libya,  or 
North  Korea. 

(4)  Return  of  shipments  refused  entry. 
Shipments  of  items  refused  entry  by  the 
U.S.  Customs  Service,  the  Food  and 
Drug  Administration,  or  other  U.S. 
Government  agency  may  be  returned  to 
the  country  of  origin,  except  to: 

(i)  A  destination  in  Cuba.  Libya,  or 
North  Korea;  or 

(ii)  A  destination  fifom  which  the 
shipment  has  been  refused  entry 
because  of  the  Foreign  Assets  Control 
Regulations  of  the  Treasury  Department, 
unless  such  return  is  licensed  or 
otherwise  authorized  by  the  Treasury 
Department.  Office  of  Foreign  Assets 
Control  (31  CFR  part  500). 

(c)  Exports  of  beta  test  software.  (1> 
Scope.  The  provisions  of  paragraph  (c) 
authorize  exports  and  reexports  to 
eligible  countries  of  beta  test  software 
intended  for  distribution  to  the  general 
public. 

(2)  Eligible  countries.  The  countries 
that  are  eligible  to  receive  exports  and 
reexports.aie  all  countries  except  those 
in  Country  Group  E:2. 

(3)  Eligible  software.  All  software  that 
is  controlled  by  the  CCL  (part  774  of  the 
EAR),  and  under  Commerce  licensing 
jurisdiction,  is  eUgible  for  export  arid 
reexport,  subject  to  the  restrictions  in 
this  paragraph  (c). 


(4)  Conditions  for  use.  Any  beta  test 
software  program  may  be  exported  or 
reexported  to  eligible  countries  if  all  of 
the  conditions  under  this  section  are 
met: 

(i)  |rhe  software  producer  intends  to 
market  the  software  to  the  general 
public  after  completion  of  the  beta 
testing,  as  described  in  the  GenerB^  ' 
Software  Note  found  in  Supplement  No., 
2  to  part  774  of  the  EAR;  ' 

(ii)  The  software  producer  provides 
the  software  to  the  testing  consignee 
free-of-charge  or  at  a  price  that  does  not 
exceed  the  cost  of  reproduction  and 
distribution;  and 

(iii)  The  software  is  designed  for 
installation  by  the  end-user  without 
further  substantial  support  fit>m  the 
supplier. 

(5)  Importer  Statement.  Prior  to 
shipping  any  eligible  software,  the 
exporter  or  reexporter  must  obtain  the^ 
following  statement  from  the  testing^ 
consignee,  which  may  be  incRjdefl  in  a 
contract,  non-disclosure  agreement,  or 
other  document  that  identifies  the 
importer,  the  software  to  be  exported, 
the  country  of  destination,  and  the 
testing  consignee. 

We  certify  that  this  beta  test  software  will 
only  be  used  for  beta  testing  purposes,  and 
will  not  be  rented,  leased,  sold,  sublicensed, 
assigned,  or  otherwise  transferred.  Further, 
we  COTtjfy  that  we  will  not  transfer  or  export 
any  product,  process,  or  service  that  is  the 
direct  product  of  the  beta  test  software. 

(6)  Use  limitations.  Only  testing 
consignees  that  providelhe  importer  , 
statement  required  by  paragraph  (c)(5) 
of  this  section  may  execut#any  software 
received. 

(7)  Return  or  disposal  of  software.  All 
beta  test  software  exported  must  be 
destroyed  abroad  or  returned  to  the 
exporter  within  30  days  of  the  end  of 
the  beta  test  period  as  defined  by  the 
software  producer  or,  if  the  software 
producer  does  not  define  a  test  period, 
within  30  days  of  completion  of  the 
consignee's  role  in  the  test.  Among 
other  methods,  this  requirement  may  be 
satisfied  by  a  software  module  that  will 
destroy  the  software  and  all  its  copies  at 
or  before  the  end  of  the  beta  test  period. 

§  740.9    Servicing  and  replacement  of  part* 
and  equipment  (RPL).  TNs  License 
Excailtion  authorizes  exports  and  reexports 
associated  with  one-for-one  replacement  of 
parts  or  servicing  and  replacement  of 
equipment 

(a)  Parts— (1)  Scope.  The  provisions  of 
this  paragraph  (a)  authorize  the  export 
and  reexport  of  one-for-one  replacement 
parts  for  previously  exp>orted 
equipment. 

(2)  One-for-one  replacement  of  parts. 
(i)  The  terra  "replacement  parts"  as 
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used  in  this  section  means  parts  needed 
for  the  immediate  repair  of  equipment, 
including  replacement  of  defective  or 
worn  parts.  (It  includes  subassemblies 
but  does  not  incfude  test  instruments  or 
operating  supplies).  (The  term 
"subassembly"  means  a  number  of 
components  assembled  to  perform  a 
specific  function  or  functions  within  a 
commodity.  One  example  would  be 
printed  circuit  boards  with  components 
mounted  thereon.  This  deHnition  does 
not  include  major  subsystems  such  as 
those  composed  of  a  number  of 
subassemblies.)  Items  that  improve  or 
change  the  basic  design  characteristics, 
e.g.,  as  to  accuracy,  capability, 
performance  or  productivity,  of  the 
equipment  upon  which  they  are 
installed,  are  not  deemed  to  be 
replacement  parts.  For  kits  consisting  of 
replacement  parts,  consult 
§  740.8(a)(2)(ii)  of  this  part. 

(ii)  Parts  may  be  exported  only  to 
replace,  on  a  one-for-one  basis,  parts 
contained  in  commodities  that  were: 
legally  exported  from  the  United  States; 
legally  reexported;  or  made  in  a  foreign 
country  incorporating  authorized  U.S.- 
origin  parts.  The  conditions  of  the 
original  U.S.  authorization  must  not 
have  been  violated.  Accordingly,  the 
export  of  replacement  parts  may  be 
made  only  by  the  party  who  originally 
exported  or  reexported  the  commodity 
to  be  repaired,  or  by  a  party  that  has 
confirmed  the  appropriate  authority  for 
the  original  tranisaction. 

(iii)  The  parts  to  be  replaced  must 
either  be  destroyed  abroad  or  returned 
promptly  to  tbe  person  who  supplied 
the  replacement  parts,  or  to  a  foreign 
firm  that  is  under  the  effective  control 
of  that  person. 

(3)  Exclusions,  (i)  No  replacement 
parts  may  be  exported  to  repair  a 
commodity  exported  under  a  license  if 
that  license  included  a  condition  that 
any  subsequent  replacement  parts  must 
be  exported  only  under  a  license. 

(ii)  No  parts  may  be  exported  to  be 
held  abroad  as  spare  parts  or  equipment 
for  future  use.  Replacement  parts  may 
be  exported  to  replace  spare  parts  that 
were  authorized  to  accompany  the 
export  of  equipment,  as  those  spare 
parts  are  utilized  in  the  repair  of  the 
equipment.  This  will  allow  maintenance 
of  the  stock  of  spares  at  a  consistent 
level  as  parts  are  used. 

(iii)  No  parts  may  be  exported  to  any 
destination  except  Iceland,  New 
Zealand,  or  the  countries  listed  in 
Country  Group  A.l  (see  Supplement  No. 
1  to  part  740)  if  the  item  is  to  be 
incorporated  into  or  used  in  nuclear 
weapons,  nuclear  explosive  devices, 
nuclear  testing  related  to  activities 
described  in  §  744.2(a)  of  the  EAR.  the 


chemical  processing  of  irradiated 
special  nuclear  or  source  material,  the 
production  of  heavy  water,  the 
separation  of  isotopes  of  source  and 
special  nuclear  materials,  or  the 
fabrication  of  nuclear  reactor  fuel     " 
containing  phitonium,  as  described  in 
§  744.2(a)  of  the  EAR. 

(iv)  No  replacement  parts  may  be 
exported  to  Cuba,  Iran,  Iraq,  Sudan, 
Syria,  Libya,  or  North  Korea  (countries 
designated  by  the  Secretary  of  State  as 
supporting  acts  of  international 
terrorism)  if  the  commodity  to  be   v  . 
repaired  is  an  "aircraft"  (as  defined  in 
part  772  of  the  EAR)  or  national  security 
controlled  commodity. 

(v)  The  conditions  described  in  this 
paragraph  (a)(3)  relating  to  repladament 
of  parts  do  not  apply  to  reexports  to  a 
foreign  country  of  parts  as  replacements 
in  foreign-origin  products,  if  at  the  time 
the  replacements  are  furnished,  the 
foreign-origin  product  is  eligible  for 
export  to  such  country  under  any  of  the 
License  Exceptions  in  this  part  or  the 
exceptions  in  §  734.4  of  the  EAR. 

W  Reexports.  Parts  exported  from  the 
United  States  may  be  reexported  to  a 
new  country  of  destination,  provided 
that  the  restrictions  described  in 
paragraphs  (a)(2)  and  (3)  of  this  section 
are  met.  A  party  reexporting  U.S.-origin 
one-for-one  replacement  parts  shall 
ensure  that  the  commodities  being 
repaired  were  shipped  to  their  present 
location  in  accordance  with  U.S.  law 
and  continue  to  be  legally  used,  and  that 
either  before  or  promptly  after  reexport 
of  the  replacement  parts,  the  replaced 
parts  are  either  destroyed  or  returned  to 
the  United  States,  or  to  the  foreign  firm 
in  Country  Group  B  (see  Supplement 
No.  1  to  part  740)  that  shipped  the 
replacement  parts. 

(b)  Servicing  and  replacemeM—il) 
Scope.  The  provisions  of  this  paragraph 
(b)  authorize  the  export  and  reexport  of 
items  that  were  returned  to  the  United 
States  for  servicing  and  the  replacement 
of  defective  or  unacceptable  U.S.-origin 
commodities  and  software. 

(2)  Commodities  and  software  sent  to 
a  United  States  or  foreign  party  for 
servicing. 

(i)  Definition.  "Servicing"  as  used  in 
this  section  means  inspection,  testing, 
calibration  or  repair,  including  overhaul 
and  reconditioning.  The  servicing  shall 
not  have  improved  or  changed  the  basic 
characteristics,  e.g.,  as  to  accuracy, 
capability,  performance,  or  productivity 
of  the  commodity  or  software  as 
originally  authorized  for  export  or 
reexport. 

(ii)  Return  of  serviced  commodities 
and  software.  When  the  serviced 
commodity  or  software  is  returned,  it 
may  include  any  replacement  or  rebuilt 


parts  necessary  to  its  repair  and  may  be 
accompanied  by  any  spare  part,  tool, 
accessory,  or  other  item  that  was  sent 
with  it  for  servicing. 

(iii)  Commodities  and  software 
imported  from  Country  Group  D:l 
except  the  PRC.  Commodities  and 
software  legally  exported  or  reexported 
to  a  consignee  in  Country  Group  D:l 
(except  the  People's  Republic  of  China 
(PRC))  (see  Supplement  No.  1  to  part 
740)  that  are  sent  to  the  United  States 
or  a  foreign  party  for  servicing  may  be 
returned  to  the  country  from  which  it 
was  sent,  provided  that  both  of  the 
following  conditions  are  met: 

(A)  The  exporter  making  the  shipment 
is  the  same  p>erson  or  firm  to  whom  the 
oriranal  license  was  issued;  and 

(B)  The  end-use  and  the  end-user  of 
the  serviced  commodities  or  software 
and  other  particulars  of  the  transaction, 
as  set  forth  in  the  application  and 
supporting  documentation  that  formed 
the  basis  for  issuance  of  the  license  have 
not  changed. 

(iv)  Cuba,  Iran,  Iraq,  Libya,  North 
Korea,  Sudan,  and  Syria.  No  repaired 
commodity  or  software  may  be  exported 
or  reexported  to  Cuba,  Iran,  Iraq,  Libya, 
North  Korea,  Sudan,  or  Syria. 

(3)  Replacements  for  defective  or 
unacceptable  U.S.-origin  equipments 

(i)  Subject  to  the  following  conditions, 
commodities  or  software  may  be 
exported  or  reexported  to  replace 
defective  or  otherwise  unusable  (e.g., 
erroneously  supplied)  items. 

(A)  The  commodity  or  software  to  be 
replaced  must  have  been  previously 
exported  or  reexported  in  its  present 
form  under  a  license  or  authorization 
granted  by  BXA. 

(B)  No  commodity  or  software  may  be 
exported  or  reexported  to  replace 
equipment  that  is  worn  out  from  normal 
use,  nor  may  any  commodity  or 
software  be  exported  to  be  held  in  stock 
abroad  as  spare  equipment  for  future 
use. 

(C)  The  replacement  item  may  not 
improve  the  basic  characteristic,  e.g.,  as 
to  accuracy,  capability,  performance,  or 
productivity,  of  the  equipment  as 
originally  approved  for  export  or 
reexport  under  a  license  issued  by  BXA. 

(D)  No  shipment  may  be  made  to 
Cuba,  Iran,  Iraq,  Libya,  North  Korea, 
Sudan,  or  Syria,  or  to  any  other 
destination  to  replace  defective  or 
otherwise  unusable  equipment  owned 
or  controlled  by,  or  leased  or  chartered 
to,  a  national  of  any  of  those  countries. 

(ii)  Special  conditions  applicable  to 
exports  to  Country  Group  B  and  Country 
Group  D.l.  (See  Supplement  No.  1  to 
part  740.)  In  addition  to  the  general 
conditions  in  paragraph  (b)(3)(i)  of  this 
section,  the  following  conditions  apply 
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to  exports  or  reexports  of  replacements 
for  defective  or  unacceptable  U.S. -origin 
commodities  or  software  to  a 
destination  in  Country  Group  B  or 
Country  Group  D:l: 

(A)  By  making  such  an  export  or 
reexport,  the  exporter  represents  that  all 
the  requirements  of  this  paragraph  (b) 
have  been  met  and  undertakes  to 
destroy  or  return  the  replaced  parts  as 
provided  in  paragraph  (b)(3)(ii)(C)  of 
this  section. 

(B)  The  defective  or  otherwise 
unusable  equipment  must  be  replaced 
firee  of  charge,  except  for  transportation 
and  labor  charges.  If  exporting  to  the 
countries  listed  in  Country  Group  D:l 
(except  the  PRC),  the  exporter  shall 
replace  the  commodity  or  software 
within  the  warranty  period  or  within  12 
months  of  its  shipment  to  the  ultimate 
consignee  in  the  country  of  destination, 
whichever  is  shorter.     ^,^---^ 

(C)  The  commodify  or  software  to  be 
replaced  must  either  be  destroyed 
abroad  or  returned  to  the  United  States, 
or  to  a  foreign  Hrm  in  Country  Group  B 
that  is  under  the  effective  control  of  the 
U.S.  exportbr,  or  to  the  foreign  firm  that 
is  providing  the  replacement  part  or 
equipment.  The  destruction  or  return 
must  be  effected  before,  or  promptly 
after,  the  replacement  item  is  exported 
from  the  United  States. 

(D)  A  party  reexporting  replacements 
for  defective  or  unacceptable  U.S. -origin 
equipment  must  ensure  that  the 
commodities  or  software  being  replaced 
were  shipped  to  their  present  location 
in  accordance  with  U.S.  law  and 
continue  to  be  legally  used. 

§  740.10    Qovemments  and  international 
organizations  (QOV). 

This  Licenses  Exception  authorizes 
exports  and  reexports  for  international 
nuclear  safeguards;  U.S.  government 
agencies  or  personnel,  and  agencies  qf 
cooperating  governments. 

(a)  International  safeguards — (1) 
Scope.  You  may  export  and  reexport 
commodities  or  software  to  the 
International  Atomic  Energy  Agency 
(IAEA)  and  the  European  Atomic  Energy 
Community  (Euratom),  and  reexports  by 
IAEA  and  Euratom  for  official 
international  safeguard  use,  as  follows: 

(i)  Commodities  or  software 
consigned  to  the  IAEA  at  its 
headquarters  in  Vieima,  Austria,  or  fi^ld 
offices  in  Toronto,  Ontario,  Canada  or 
Tokyo,  Japan  for  official  international 
safeguards  use.  The  IAEA  is  an 
international  organization  ^at 
establishes  and  administei^^safeguards 
designed  to  ensure  that  special  nuclear 
materials  and  other  related  nliclear 
facilities,  equipment,  and  material  are 


not  diverted  from  peaceful  purposes  to 
non-peacefiil  purposes. 

(ii)  Commodities  or  software 
consigned  to  the  Euratom  Safeguards 
Directorate  in  Luxembourg,  Luxembourg 
for  official  international  safeguards  use. 
Euratom  is  an  international  organization 
of  European  countries  with 
headquarters  in  Luxembourg.  Euratom 
establishes  and  administers  safeguards 
designed  to  ensure  that  special  nuclear 
materials  and  other  related  nuclear 
facilities,  equipment,  and  material  are 
not  diverted  from  peaceful  purposes  to 
non-peaceful  purposes. 

(iii)  Commodities  consigned  to  IAEA 
or  Euratom  may  be  reexported  to  any 
country  for  IAEA  or  Euratom 
international  safeguards  use  provided 
that  IAEA  or  Euratom  maintains  control 
of  or  otherwise  safeguards  the 
commodities  and  returns  the 
commodities  to  the  locations  described 
in  paragraphs  (a](l)(i)  and  (a)(l)(ii)  of 
this  section  when  they  become  obsolete, 
are  no  longer  required,  or  are  replaced. 

(iv)  Commodity  or  software  snipments 
may  be  made  by  commercial  companies 
under  direct  contract  with  IAEA  or 
Euratom,  or  by  Depaitment  of  Energy 
National  Laboratories  as  directed  by  the 
Department  of  State  or  the  Department 
Off  EnOTgy. 

(v)  Tns  monitoring  functions  of  IAEA 
and  Euratom  are  not  subject  to  the 
restrictions  on  prohibited  safeguarded 
nuclear  activities  described  in 
§  744.2(a)(3)  of  the  EAR. 

(vi)  When  commodities  or  software 
originally  consigned  to  IAEA  or 
Euratom  are  no  longer  in  IAEA  or 
Euratom  official  safeguards  use,  such 
commodities  may  only  be  disposed  of  in 
accordance  with  the  regulations  in  the 
EAR. 

(2)  Exclusions.  No  computers  with  a 
CTP  greater  than  10,000  MTOPS  may  be 
exported  or  reexported  to  countries 
listed  in  Computer  Tiers  3  or  4.  See 
§  742.12  of  the  EAR  for  a  complete  list 
of  the  countries  within  Computer  Tiera 
3  and  4. 

(b)  Governments — (1)  Scope.  The 
provisions  of  paragraph  (b)  authorize 
exports  and  reexports  of  the  items  listed 
in  paragraph  (b)(2)  of  this  section  to 
personnel  and  agencies  of  the  U.S. 
Government  or  agencies  of  cooperating 
governments. 

(2)  Eligibility — (i)  Items  for  personal 
use  by  personnel  and  agencies  of  the 
U.S.  Government.  This  provision  is 
available  for  items  in  quantities 
sufficient  only  for  the  personal  use  of 
members  of  the  U.S.  Armed  Forces  or 
civilian  personnel  of  the  U.S. 
Government  (including  U.S. 
representatives  to  public  international 
organizations),  and  their  immediate 


families  and  servants.  Items  for  personal 
use  include  household  effect^  food, 
beverages,  and  other  daily  necessities. 

(ii)  Items  for  officialjis»-hy  personnel 
and  agenoifsxfttieV.S.  Government. 
This^prdvision  is  available  for  items 
consigned  to  and  for  the  official  use  of 
-  any  agency  of  the  U.S.  Government. 

(Hi)  Items  for  official  use  within 
national  territory  by  agencies  of 
cooperating  governments.  This 
provision  is  available  for  all  items 
consigned  to  and  for  the  official  use  of 
any  agency  of  a  cooperating  government 
within  the  territory  of  any  cooperating 
government,  except: 

(A)  Computers  with  a  CTP  greater 
than  10.000  MTOPS  when  destined  for 
Argentina,  Hong  Kong.  South  Korea, 
Singapore,  or  Taiwan;  -^ 

(B)  Items  identified  on  the  Commerce 
Control  List  as  controlled  for  missile 
technology  (MT),  chemical  and 

'  biological  warfare  (CB),  or  nuclear 
nonprolifcration  (NP)  reasons;  or 

(C)  Regional  stability  items  controlled 
under  Export  Control  Classification 
Numbers  (ECCNs)  6A002,  6A003, 
6D102.  6E001, 6E002,  7D001.  7E001, 
7E002.  and  7E101,  as  described  in 

§  742.6(a)(1)  of  the  EAR. 

(iv)  Diplomatic  and  consular  missions 
of  a  cooperating  government.  This 
provision  is  available  for  all  items 
consigned  to  and  for  the  official  use  of 
a  diplomatic  or  consular  mission  of  a 
cooperating  government  located  in  any 
country  in  Country  Group  B  (see 
Supplement  No.  1  to  part  740),  except: 

(A)  Computers  with  a  CTP  greater 
than  10,000  KfTOPS  when  destined  for 
Argentina,  Hong  Kong,  South  Korea, 
Singapore,  or  Taiwan; 

(B)  Items  identified  on  the  Commerce 
Control  List  as  xx>ntrolled  for  mlssj^^ 
technology  (MT),  chemical  and    S 
biological  warfare  (CB),  or  nucleaf^ 
nonproliferation  (NP)  reasons;  dp- 

(C)  Regional  stability  item^  conTtolIed 
under  Export  Control  Classificatioii 
Numbers  (ECCNs)  6A002,  6A003, 
6D102,  6E001,  6E002,  7D001,  7E001, 
7E002,  and  7E101,  as  described  in 
§742.6  (a)(1)  of  the  EAR. 

(3)  Definitions,  (i)  "Agency  of  the  U.S. 
Government"  includes  all  civilian  and 
military  departments,  branches, 
missions,  government-owned     1 
corporations,  and  other  agencies  "of  the 
U.S.  Government,  but  does  not  include 
such  national  agencies  as  the  American 
Red  Cross  or  international  organizations 
in  which  the  United  States  participates 
such  as  the  Organization  of  American 
States.  Hierefore,  shipments  may  not  be 
made  to  these  non-government  national 
or  international  agencies,  except  as 
provided  in  paragraph  (bK2)(i)  of  this 
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section  for  U.S.  representatives  to  these 
organizations. 

(ii)  "Agency  of  a  cooperating 
government"  includes  all  civilian  and 
military  departments,  branches, 
missions,  and  other  governmental 
agencies  of  a  cooperating  national 
government.  Cooperating  governments 
are  the  national  governments  of 
countries  listed  in  Country  Croup  A:l 
(see  Supplement  No.  1  to  part  740)  and 
the  national  governments  of  Argentina, 
Austria,  Finland,  Hong  Kong,  Ireland, 
Korea  (Republic  oO.  New  Zealand, 
Singapore,  Sweden,  Switzerland,  and 
Taiwan. 


%  740.1 1    Qift  parcels  and  humanitarian 
donations  (QFT). 

(a)  Gift  parcels. — (1)  Scope.  The 
provisions  of  paragraph  (a)  autdorize 
exports  and  reexports  of  gift  parcels  by 
an  individual  (donor)  addressed  to  an 
individual,  or  a  religious,  charitable  or 
educational  organization  (donee) 
located  in  any  destination  for  the  use  of 
the  donee  or  the  donee's  immediate 
family  (and  not  for  resale).  The  gif^ 
parcel  must  be  provided  free  of  charge 
to  the  donee.  However,  pajrment  by  the 
donee  of  any  handling  charges  or  of  any 
fees  levied  by  the  importing  country 
(e.g.,  import  duties,  taxes,  etc.)  is  not 
considered  to  be  a  cost  to  the  donee  for 
purposes  of  this  definition  of  "gift 
parcel." 

Note  to  paragraph  (a)  of  this  section:  A  gift 
parcel,  within  the  context  of  this  paragraph 
(a),  does  not  include  multiple  parcels 
exported  in  a  single  shipment  for  delivery  to 
individuals  residing  in  a  foreign  country. 
Such  multiple  gift  parcels,  if-subject  to  the 
General  Prohibitions  described  in  §  734.2(b) 
of  the  EAR.  must  be  licensed  by  BXA.  (See 
Supplement  No.  2  to  part  748  of  the  EAR  for 
licensing  of  multiple  gift  parcels). 

(2)  Commodity,  value  and  other 
limitations. — (i)  Eligible  commodities. 
The  eligible  commodities  are  as  follows: 

(A)  The  commodity  must  not  be 
controlled  for  chemical  and  biological 
weapons  (CB),  missile  technology  (MT), 
national  security  (NS),  or  nuclear 
proliferation  (NP)  (see  Commerce 
Control  List,  part  774  of  the  EAR);  and 

(B)  The  commodity  must  be  of  a  type 
and  in  quantities  normally  given  as  gifts 
between  individuals. 

(1)  For  Cuba,  the  only  commodities 
that  may  be  includedifTa  gift  parcel  are 
the  following  items:  food,  vitamins, 
seeds,  medicines,  medical  supplies  and 
devices,  hospital  supplies  and 
equipment,  equipment  for  the 
handicapped,  clothing,  p>ersonaI 
hygiene  items,  veterinary  medicines  and 
supplies,  fishing  equipment  and 
supplies,  soap-making  equipment,  and 
in  addition  receive-only  radio 


equipment  for  reception  of  commercial/ 
civil  AM/FM  and  short  wave  publicly 
available  frequency  bands,  and  batteries 
for  such  eouipment. 

(2)  For  all  other  destinations,  eligible 
commodities  include  all  items  described 
in  paragraph  (a)(2)(i)(B)(I)  of  this 
section  as  well  as  all  other  items 
normally  sent  as  gifts.  Gold  bullion, 
gold  taels,  and  gold  bars  are  prohibited 
as  are  items  intended  for  resale  or 
reexport. 

Example  to  paragraph  (a)  of  this  section.  A 
watch  or  piece  of  jewelry  is  normally  sent  as 
a  gift.  However,  multiple  watches,  either  in 
one  pacliage  or  in  subsequent  shipments, 
would  not  quality  for  such  gift  parcels 
because  the  quantity  exceeds  that  normally 
given  between  individuals.  Similarly,  a 
sewing  machine  or  bicycle,  within  the  dollar 
limits  of  this  License  Exception,  may  be  an 
appropriate  gift.  However,  subsequent 
shipments  of  the  same  item  to  the  same  '  •. 
donee  would  not  be  a  gift  normally  given 
between  individuals. 

[3)  For  purposes  of  paragraph 
(a)(2)(i)(B)  of  this  section,  clothing  is 
appropriate,  except  that  export  of 
miUtaiy  wearing  apparel  to  Country 
Group  D:l  or  E:2  under  this  License 
Exception  is  specifically  prohibited, 
regardless  of  whether  all  distinctive  U.S. 
military  insignia,  buttons,  and  other 
markings  are  removed. 

(ii)  Import  requirements.  The 
commodities  must  be  acceptable  in  type 
and  quantity  by  the  recipient  country 
for  import  as  gifts.  Commodities 
exceeding  the  import  limits  may  not  be 
included  in  gift  parcels. 

(iii)  Frequency.  Except  for  gift  parcels 
of  food  to  Cuba,  not  more  than  one  gift 
parcel  may  be  sent  from  the  same  donor 
to  the  same  donee  in  any  one  calendar 
month.  Parties  seeking  authorization  to 
exceed  this  limit  due  to  compelling 
humanitarian  concerns  (e.g.,  gifts  of 
medicine  to  relatives)  should  submit  a 
license  application  (BXA-748P)  with 
complete  justification. 

(iv)  Value.  The  combined  total 
domestic  retail  value  of  all  commodities 
included  in  a  gift  parcel  may  not  exceed 
$400,  except  for  gift  parcels  to  Cuba 
where  the  value  of  non-food  items  may 
not  exceed  $200.  There  is  no  dollar 
value  limit  on  food  contained  in  a  gift 
parcel  to  Cuba. 

(3)  How  to  export  gift  parcels,  (i)  A 
gift  parcel  must  be  sent  directly  to  the 
donee  by  the  individual  donor,  or  for 
such  donor  by  a  commercial  or  other 
gift''forwarding  service  or  organization. 
/^     Each  gift  parcel  must  show,  on  the 

outside  wrapper,  the  name  and  address 
of  the  donor,  as  well  as  the  name  and 
address  of  the  donee,  regardless  of 
whether  sent  by  the  donor  or  by  a 
forwarding  service.  ^ 


(ii)  Each  parcel  must  have  the 
notation  "GIFT — Export  License  Not 
Required"  written  on  the  addressee  side 
of  the  package  and  the  symbol  "OFT" 
written  on  any  required  customs 
declaration. 

(b)  Humanitarian  donations. — (1) 
Scope.  The  provisions  of  paragraph  (b) 
authorize  exports  by  groups  or 
organizations  of  donations  to  meet  basic 
human  needs  when  those  groups  or 
organizations  have  experience  in 
maintaining  a  verifiable  system  of 
distribution  that  ensures  delivery  to  the 
intended  beneficiaries. 

(2)  Basic  human  needs.  Basic  human 
needs  are  defined  as  those  requirements 
essential  to  individual  well-being: 
health,  food,  clothing,  shelter,  and 
education.  These  needs  are  considered 
to  extend  beyond  those  of  an  emergency 
nature  and  those  that  meet  direct  needs 
for  mere  subsistence. 

(3)  Eligible  donors.  Eligible  donors  are 
U.S.  charitable  organizations  that  have 
an  established  record  of  involvement  in 
donative  programs  and  experience  in 
maintaining  and  verifying  a  system  of 
distribution  to  ensure  delivecy  of 
commodities  and  software  to  the 
intended  beneficiaries.  Eligible 
distribution  arrangements  may  consist 
of  any  one  or  more  of  the  following: 

(i)  A  permanent  staff  maintained  in 
the  '■ecipient  country  to  monitor  the 
receipt  and  distribution  of  the  donations 
to  the  intended  beneficiaries; 

(ii)  Periodic  spot-checks  in  the 
recipient  country  by  members  of  the 
exporter's  staff;  or 

iiii)  An  agreement  to  utilize  the 
services  of  a  charitable  organization  that 
has  a  monitoring  system  in  place. 

(4)  Donations.  To  qualify  for  export 
under  the  provisions  of  this  paragraph 
(b),  the  items  must  be  provided  ftee  of 
charge  to  the  beneficiary.  The  payment 
by  the  beneficiary,  however,  of  normal 
handling  charges  or  fees  levied  by  the 
importing  country  (e.g.,  import  duties, 
taxes,  etc.)  is  not  considered  to  be  a  cost 
to  the  beneficiary  for  purposes  of  this 
paragraph  (b). 

(5)  Ineligible  commodities  and 
software.  The  following  commodities 
and  software  are  not  eligible: 

(i)  Commodities  and  software 
controlled  for  national  security, 
chemical  or  biological  weapons,  and 
nuclear  nonproliferation,  missile 
technology  or  crime  control  reasons  (see 
Supplement  No.  1  to  part  774  of  thfe 
EAR); 

(ii)  Exports  for  large-scale  projects  of 
the  kind  associated  with  comprehensive 
economic  growth,  such  as  dams  and 
hydroelectric  plants;  or 

(iii)  Exports  to  Cuba  of  medical  items 
excluded  by  §  746.2(a)(3)  of  the  EAR. 


^ 
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(6)  Eligible  Hems.  Eligible 
commodities  and  softvrare  are  those 
listed  in  Supplement  No.  2  to  part  740. 

(7)  Additional  recordkeeping 
requirements.  In  addition  to  the 
recordkeeping  requirements  in  part  762 
of  the  EAR,  donors  must  keep  records 
containing  the  following  information: 

(i)  The  donor  organization's  identity 
and  past  experience  as  an  exporter  of 
goods  to  meet  basic  human  needs; 

(ii)  Past  and  current  countries  to 
which  the  donative  programs  have  been 
and  are  being  directed,  with  particular 
reference  to  donative  programs  in 
embargoed  destinations;         .  ^     ,    . 

(iii)  Types  of  projects  and  }^\,  " 
commodities  involved  in  the  donattve 
programs; 

(iv)  Specific  dassCes)  of  beneficiaries 
of  particular  donated  goods  intended  to 
be  exported  under  thia^cense 
Exception;  and  i 

(v)  Information  concerning  the  soiuxx 
of  funding  for  the  donative  programs 
and  the  projected  annual  value  of 
exports  of  humanitarian  d(Hiations. 

f74ai2   Technology  and 
unrestrtoted  (T8U).  This 
auttMdzM  export*  and 


Exoepdon 
of 


(bug  Axes);  and  "mats  martaT'  aoflwaw 
sut^Mt  to  ttM  Qenaral  Software  Note 

(a)  Operation  technology  and 
software. — (1)  Scope.  The  provisions  of 
paragraph  (a)  permit  exports  and 
reexports  of  operation  technology  and 
software.  "Operation  technology"  is  the 
Tninimiim  technology  necessary  for  the 
installation,  operation,  maintenance 
(checking),  and  repair  of  those  products 
that  are  lawfully  exported  or  reexported 
under  a  license,  a  License  Exception,  or 
NLR.  The  "minimum  necessary" 
operatiop  technology  does  not  include 
technology  for  development  or 
production  and  includes  use  technology 
only  to  the  extent  required  to  ensure 
safe  and  efficient  use  of  the  product. 
Individual  entries  in  the  software  and 
technolc^  subcategories  of  the  CCL 
may  further  restrict  the  export  or 
reexport  of  operation  technology. 

(2)  Pmvisions  and  destinations. — (i) 
Provisions.  Operation  software  may  be 
exported  or  reexported  provided  that 
both  of  the  following  conditions  are 
met: 

(A)  The  operation  software  is  the 
minimum  necessary  to  operate 
eqmpment  authorized  for  export  or 
reexport;  and 

(B)  The  operation  software  is  in  object 
code. 

(ii)  Destinations.  Operation  software 
and  technology  may  be  exported  or 
reexported  to  any  destination  to  which 


the  equipment  for  which  it  is  required 
has  been  or  is  being  legally  exported  or 
reexported. 

(b)  Sales  technology— (1)  Scope.  The 
provisions  of  i}aragraph  (b)  authorize 
exports  and  reexports  of  sales 
technology.  "Sales  technology"  is  data 
supporting  a  prospective  or  actiial 
quotation,  bid.  or  offer  to  sell,  lease,  or 
otherwise  supply  any  item. 

(2)  Provisions  and  destinations — (i) 
Provisions.  Sales  technology  may  be 
exported  or  reexported  provided  that: 

(a)  The  technology  is  a  type 
customarily  transmitted  with  a 
prospective  or  actual  quotation,  bid,  or 
oSer  in  accordance  with  established 
business  practice;  and 

(B)  Neither  the  export  nor  the  reexport 
will  disclose  the  detailed  design,  f^ 


(2)  Provisions  and  destinations — (i) 
Desti/iations.  The  "mass  market" 
provisions  of  this  paragraph  (d)  for 
software  are  available  to  all  destinations 
except  Cuba,  Iran,  Libya,  North  Korea, 
.Sudan,  and  Syria. 

(ii)  Provisions.  "Mass  maricet" 
treatment  is  available  for  software  that 
is  generally  available  to  the  public  by 
being: 

(A)  Sold  from  stock  at  retail  selling 
points,  without  restriction,  by  means  of: 

(1)  Over  the  counter  transactions: 

(2)  Mail  order  transactions:  or 

{3)  Telephone  call  transactions;  and 

(B)  Designed  for  installation  by  the 
user  without  further  substantial  support 
by  the  supplier. 

17a.  The  introductory  text  of  newly 


production,  or  manufacture  technology,  ^^esignated  §  740.14  is  revised  to  read  as 
or  the  means  of  reconstruction,  of  either 
the  quoted  item  or  its  product.  The 


purpose  of  this  limitation  is  to  prevent 
disclosure  of  technology  so  detailed  that 
the  consignee  could  reduce  the 
technology  to  production. 

(ii)  Destinations.  Sales  technology 
may  be  exported  or  reexported  to  any 
destination. 

Note:  Neither  this  section  nor  its  use  ^leens 
that  the  U.S.  Government  intends,  or  is/ 
committed,  to  approve  a  license  application 
fcK'  any  commodity,  plant,  software,  or 
technology  that  may  be  the  subject  of  the 
transaction  to  which  such  quotation,  bid,  or 
ofier  relates.  Exp)orters  are  advised  to  include 
in  any  quotations,  bids,  or  offers,  and  in  any 
contracts  entered  into  pursuant  to  such 
quotations,  bids,  or  offers,  a  provision 
relieving  themselves  of  liability  in  the  event 
that  a  license  (when  required)  is  not 
approved  by  the  Bureau  of  Export 
Administiatioo. 

(c)  Software  updates.  The  provisions 
of  paragraph  (c)  authorize  expsrts  and 
reexports  of  software  updates  that  are 
intended  for  and  are  limited  to 
correction  of  errors  ("fixes"  to  "bugs") 
in  software  lawfully  exported  or 
reexported  (original  software).  Such 
software  updates  may  be  exported  or 
reexp<»led  only  to  the  same  consignee 
to  whom  the  original  software  was 
exported  or  reexported,  and  such 
software  updates  may  not  enhance  the 
functional  capacities  of  the  original 
software.  Such  software  updates  may  be 
exported  or  reexported  to  any 
destination  to  which  the  software  for 
which  they  are  required  has  been  legally 
exported  or  reexported. 

(d)  General  Software  Note:  "mass 
market"  so^arie — (1)  Scope.  The 
provisions  of  paragraph  (d)  authorize 
exports  and  reexports  of  "mass  maiket" 
software  subject  to  the  General  Software 
Note  (see  Supplement  No.  2  to  part  774 
of  the  EAR;  also  referenced  in  this 
section). 


idUows: 

4740.14    Aircraft  and  vmmIb  (AVS). 

"flnslicfense  Exception  authorizes   J 
departure  from  the  United  States  of 
foreign  re^stry  civil  aircraft  on 
temporary  sojourn  in  the  United  States 
and  of  U.S.  civil  aircraft  for  temporary 
sojourn  abrdad;  the  export  of  equipment 
and  spare  p^s  for  permanent  use  on  a 
vessel  or  aiobraft;^ai)d^exports  to  vessels 
or  planes^  VjS.  or  ( 
and  U.^/or  Canadian  Airlines' 
installations  o^  agents.  Generally,  no 
License  Exeeption  symbol  is  necessary 
for  export  clearance  ^puposes;  however, 
when^^ecessary,  the  syinbol  "AVS"  may 
beu^ed.  ' 

•  I  •       •        •        • 

PART  742— {AMENDED]      / 

18.  Section  742.4  is  amended  by 
revising  the  last  sentence  of  paragraph 
(a)  to  read  as  follows: 

1742.4    National  Mcurlty. 

(a)  License  requirements.  •  *  * 
License  Exception  GBS  is  available  for 
the  export  and  reexport  of  certain 
national  security  controlled  items  to 
Country  Group  B  (see  §  740.4  and 
Supplement  No.  1  to  part  740  of  the 
EAR). 

*  •        •        •        • 

19.  In  §  742.12(a)(1),  the  reference  in 
the  fourth  sentence  to  "§  743.3(e)"  is 
revised  to  read  "§  740.7". 

20.  Section  742.12  is  amended  by 
revising  the  last  sentence  of  paragraph 
(a)(2)  to  read  as  follows: 

9  742.12    High  parformanc*  compMtars. 

(a)»  •  • 

(2)  *  *  *  Coimtries  included  in 
Computer  Tiere  1,  2,  and  3  are  listed  in 
License  Exception  CTP  in  §  740.7  of  the 
EAR.  Computer  Tier  4  consists  of  Cuba, 
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Iran,  Iraq,  lAhyu,  North  Korea.  Sudan, 
and  Syria. 


PART  744— (AMENDED] 

21.  Section  744.2  is  amended  by 
revising  paragraph  (c)  to  read  as  follows: 

1744^2    W— Irtcllooa  on  certain  nucl— ■ 


(c)  Exceptions.  Despite  the 
prohibitions  described  in  paragraphs  (a) 
and  (b)  of  this  section,  you  may  export 
technology  subject  to  the  EAR  under  the 
operation  technology  and  software  ot 
sales  technology  and  software 
provisions  of  License  Exception  TSU 
(see  §  740.12  (a)  and  (b)),  but  only  to  and 
for  use  in  countries  listed  in  Country 
Group  A:l  (see  Supplement  No.  1  to 
part  740  of  the  EAR),  Iceland  and  New 
Zealand.  Notwithstanding  the 
provisions  of  part  740  of  the  EAR,  the 
provisions  of  §  740.12  (a)  and  (b)  will 
only  overcome  general  prohibition  five 
for  countries  listed  in  Country  Croup 
A:l,  Iceland  and  New  Zealand. 

PART  746— [AMENDED] 

21.  Section  746.2  is  amended  by 
revising  paragraph  (a)(1)  to  read  as 
follows: 


f74«^ 

(a)*  •  • 

(1)  License  Exceptions.  You  may 
export  without  a  license  if  your 
transaction  meets  all  the  applicable 
terms  and  conditions  of  any  of  the 
following  License  Exceptions.  To 
determine  the  scope  and  eligibiUty 
requirements,  you  will  need  to  turn  to 
the  sections  or  specific  paragraphs  of 
part  740  of  the  EAR  (License 
Exceptions).  Read  each  License 
Exception  carefully,  as  the  provisions 
available  for  embargoed  countries  are 
generally  narrow. 

(i)  Temporary  ex{>orts  and  reexports 
(TMP)  by  the  news  media  (see 
§  740.8(a)(2)(viii)  of  the  EAR). 

(ii)  Operation  technology  and 
software  (TSU^  for  legally  exported 
commodities  tsee  §  740.12(a)  of  the 
EAR). 

(iii)  Sales  technology  (TSU)  (see 
§  740.12(b)  of  the  EAR). 

(iv)  Software  updates  (TSU)  for  legally 
exported  software  (see  §  740.12(c)  of  the 
EAR). 

(v)  Parts  (RPL)  fw  one-for-one 
replacement  in  certain  legally  exported 
commodities  (see  §  740.9(a)  of  the  EAR). 

(vi)  Baggage  (BAG)  (see  §  740.13  of  the 
EAR). 

(vii)  Governments  and  international  ' 
organizations  (GOV)  (see  §  740.10  of  the 
EAR). 


(viii)  Gilt  parcels  and  humanitarian 
donations  (CTT)  (see  $  740.11  of  the 
EAR). 

(ix)  Items  in  transit  (TMP)  from 
Canada  through  the  U.S.  (see 
§  740.8(bMlMiv)  of  the  EAR). 

(x)  Aircraft  and  vessels  (AVS)  for 
certain  aircraft  on  temporary  sojourn 
(see  §  740.14(a)  of  the  EAR). 

23.  Section  746.3  is  amended  by 
revising  paragraph  (a)(1)  to  read  as 
follows: 

1746.3    Iraq.  , 

(a)  •  •  • 

(1)  License  Exceptions.  You  may 
export  or  reexport  without  a  hcense  if 
your  transaction  meets  all  the  applicable 
terms  and  conditions  of  one  of  the 
following  License  Exceptions.  Read 
each  License  Exception  carefully,  as  the 
provisions  available  for  embargoed 
countries  are  generally  narrow. 

(i)  Baggage  (BAG)  (See  §  740.13  of  the 
EAR). 

(ii)  Governments  and  international 
organizations  (GOV)  (See  §  740.10  of  the 
EAR). 

24.  Section  746.4  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 

174614    IJby& 


(b)  License  requirements. 

(1)  Expora.  OFAC  and  BXA  both 
require  a  license  for  vhtually  all  exports 
(including  transshipments)  to  Libya. 
Except  as  noted  in  paragraph  (b)  of  this 
section  or  specified  in  OFAC  regulation, 
you  may  not  use  any  BXA  License 
Exception  or  other  BXA  authorization  to 
export  or  transship  to  Libya.  You  will 
need  a  license  fitim  OFAC  for  all  direct 
exports  and  transshipments  to  Libya 
except  those  eligible  for  the  following 
BXA  License  Exceptions: 

(i)  Baggage  (BAG)  (see  §  740.13  of  the 
EAR). 

(ii)  Governments  and  international 
organizaticms  (GOV)  (see  §  740.11  oHhe 
EAR).  \ 

(iii)  Gift  parcels  (GFT)  (see  §  740.11(ef 
ofUieEAR). 

(2)  Reexports.  You  will  need  a  license 
from  BXA  to  reexport  any  U.S.-origin 
item  from  a  third  country  to  Libya,  any 
foreign-manufactured  item  containing 
U.S.-origin  parts,  components  or 
materiak,  as  defined  in  §  734.2(b)(2)  of 
the  EAR,  or  any  national  security- 
controlled  foreign-produced  direct 
product  of  U.S.  technology  or  software, 
as  defined  in  §  734.2(b)(3)  of  the  EAR. 
exported  from  the  U.S.  after  March  12, 
1982.  You  will  need  a  license  from  BXA 
to  reexport  all  items  subject  to  the  EAR 

..:V.       i      -^'         ■ 


(see  part  734  of  tlw  EAR)  to  Libya, 
except: 

(i)  Food,  medicines,  medical  supplies, 
and  amicultural  commodities; 

(ii)  Reexports  eUgible  for  the 
following  License  Exceptions  (read  each 
License  Exception  carefrilly,  as  the 
provisions  available  for  embargoed 
countries  are  generally  narrow): 

(A)  Temporary  exports  and  reexports 
(TMP):  reexports  by  the  news  media  (see 
§  740.8(a)(2)(viii)  of  the  EAR). 

(B)  Operation  technology  and 
software  (TSU)  for  legally  exported 
commodities  (see  §  740.12(a)  of  the 
EAR). 

(C)  Sales  technology  (TSU)  (see 
§  740.12(b)  of  the  EAR). 

(D)  Software  updates  (TSU)  for  legally 
exported  software  (see  §  740.12(c)  of  the 
EAR). 

(E)  Parts  (RPL)  for  one-for-one 
replacement  in  certain  legally  exported 
commodities  (§  740.9(a)  of  the  EAR). 

(F)  Baggage  (BAG)  (§  740.13  of  the 
EAR): 

(G)  Aircraft  and  vessels  (AVS)  for 
vessels  only  (see  §  740.14(c)(1)  of  the 
EAR). 

(H)  Governments  and  international 
organizations  (GOV)  (see  §  740.10  of  the 
EAR). 

(I)  Gift  parcels  and  humanitarian 
donations  (GFT)  (see^  740.11  of  the 
EAR). 

'25.  Section  746.5  is  amended  by 
revising  paragraphs  (a)(1)  and  (b){l)  to 
read  as  follows: 

f746L5    North  Korea. 

(a)*  •  • 

(1)  License  Exceptions.  You  may 
export  without  a  license  if  your 
transaction  meets  all  the  applicable 
terms  and  conditions  of  any  of  the 
License  Exceptions  specified  in  this 
paragraph.  To  determine  scope  and 
eligibility  requirements,  you  will  need 
to  tiun  to  the  sections  or  specific 
paragraphs  of  part  740  of  the  EAR 
(License  Exceptions).  Read  each  License 
Exception  carefully,  as  the  provisions 
available  for  embargoed  countries  are 
generally  narrow. 

(i)  Temporary  exports  and  reexports 
(TMP)  by  the  news  media  (see 
§  740.8(aK2)(viii)  of  the  EAR). 

(ii)  Operation  technology  and 
software  (TSU)  for  legally  exported 
commodities  (see  §  740.12(a)  of  the 
EAR). 

(iii)  Sales  technology  (TSU)  (see 
§  740.12(b)  of  die  EAR). 

(iv)  Software  updates  (TSU)  for  legally 
exported  software  (see  §  740.12(c)  of  the 
EAR). 

(v)  Parts  (RPL)  for  one-for-one 
replacement  in  certain  legally  exported 
commodities  (§  740.9(a)  of  the  EAR). 
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(vi)  Baggage  (BAG)  (§  740.13  of  the 
EAR). 

(vii)  Aircraft  and  vessels  (AVS)  for 
fishing  vessels  under  governing 
international  fishery  agreements  and 
foreign-registered  aircraft  on  temporary 
sojourn  in  the  U.S.i  (see  $  740.14(a)  and 
(c)(1)  of  the  EAR). 

(viii)  GovoTiments  and  international 
(Hganizations  (GOV)  (see  §  740.10  of  the 
EAR). 

(ix)  Gift  parcels  and  humanitarian 
donations  (GFT)  (see  §  740.11  of  the 
EAR). 

(b)  *  *  * 

(1)  BXA  will  review  on  a  case-by-case 
basis  applications  for  export  of  donated 
human-needs  items  listed  in 
Supplement  No.  2  to  Part  740  of  the 
EAR  that  do  not  qualify  for  the 
humanitarian  donation  provisions  of 
License-Exception  GFT  (see  §  740.11(b) 
of  the  EAR).  Such  applications  include 
single  transactions  involving  exports  to 
meet  emergency  needs. 


License  Exception  TMP  (see  §  740.g(a) 
of  the  EAR))  you  must  include  the 
following  oeitification  in  Block  24: 

26.  Supplement  No.  5  to  part  748  is 
amended  by  revising  paragraph 
(a)(6)(vii)  to  read  as  followrs: 

Supplement  No.  5  to  Part  74S— U^ 
Import  Certificate  and  Delivery 
Verification  Procedure 

•        •        •        •        • 

(a)  •  *  • 

(6)  •  •  * 

(vii)  Reexport  or  transshipment  of 
items  after  delivery  to  U.S.  Items 
imported  into  the  U.S.  under  the 
provisions  of  a  U.S.  International  Import 
Certificate  may  not  be  reexported  to  any 
destination  under  the  intransit 
provisions  of  License  Exception  TMP 
(see  §  740.8(b)(1)  of  the  EAR).  However, 
all  other  provisions  of  the  EAR 
applicable  to  items  of  domestic  origin 
shall  apply  to  the  reexport  of  items  of 
foreign  origin  shipped  tethe  U.S.  under 
a  U.S.  international  Import  Certificate. 


§  740.8(a)(2)(iii)  of  the  EAR  may  obtain 
p«Tnission  to  do  so  by  including  the 
rollowing  additional  cerdficaticm  on 
company  letterhead,  and  attaching  it  to 
Form  BXA-752. 


PART  748— (AMENDED] 

26.  Supplement  No.  2  to  part  748  is 
amended  by  revising  the  introductory 
text  of  paragraphs  (d),  (e),  and  (p)  to 
read  as  follows: 

Supplement  No.  2  to  Part  748 — Unique 
License  Application  Requirements 

*  •        •        •        * 

(d)  Gift  parcels;  consolidated  in  a 
single  shipment.  If  you  are  submitting  a 
license  application  to  export  multiple 
gift  parcels  for  delivery  to  individuals 
residing  in  a  foreign  coimtry,  you  must 
include  the  following  information  in 
your  license  application.  NOTE:  Each 

parcel  must  meet  the  terms  and 
corfdiUmis  described  for  gift  parcels  in 
LicertseException  GFT  (See  §  740.11(a) 
of  the  EAR). 
*:***• 

(e)  Intransit  through  the  United 
States.  If  you  are  submitting  a  license 
application  for  items  moving  intransit 
through  the  United  States  that  do  not 
qualify  for  the  intransit  provisions  of 
License  Exception  TMP  (see 

§  740.8(b)(1)  of  the  EAR),  you  must 
provide  the  following  information  with 
your  license  application:  o:  >? 

•  •        *        •     '  * 

(p)  Temporary  exports  or  reexports.  If 
you  are  suhmitting  a  license  application 
for  the  temporary  export  or  reexport  of 
an  item  (not  eligible  for  the  temporary 
exports  and  reexports  provisions  of  - 


■  Export  of  U.S.  aircraft  on  temporary  so^um  or 
vMaeb  is  prohibited,  44  CFR  Ch.  IV,  Part  403 
"Shipping  restrictions:  North  Korea  (T-Z)." 


PART  750— [AMENDED] 

28.  Section  750.7  is  amended  by 
revising  paragraph  (h)(2)  to  read  as 
follows: 

§  750.7    Issuance  of  licenses. 

*        «        *        •        * 

(h)  *  *  * 

(2)  Intransit  within  the  United  States. 
If  you  have  been  issued  a  license 
authorizing  an  intransit  shipment  (that 
does  not  qualify  for  the  intransit 
provisions  of  License  Exception  TMP) 
through  the  United  States,  your  license 
will  be  valid  only  for  the  export  of  the 
intransit  shipment  wholly  of  foreign 
>^rigin  and  for  which  a  Transportation 
and  Exportation  customs  entry  or  an 
Immediate  Exportation  customs  entry  is 
outstanding. 


PART  752— [AMENDED] 

29.  Section  752.5  is  amended  by 
revising  the  introductory  text  of 
paragraph  (c)(8)(i)  to  read  as  follows: 

§  752.5    Steps  you  must  follow  to  apply  for 
anSCL. 

*        •        •        •        • 

(c)  •  *  * 

(8)  •   *   * 

(i)  Temporary  exports.  Proposed 
consignees  that  plan  to  exhibit  or 
demonstrate  items  in  countries  other 
than  those  in  which  they  are  located  or 
are  authorized  under  an  SCL,  an 
approved  Form  BXA-75^  or  a  License 
Exception  provision  desc^bed  in 


PART  758-{AMENDED] 

30.  Section  758.1  is  amended  by 
revising  the  first  sentence  of  paragraph 
(d)(2)(vi)  to  read  as  follows: 

f  758.1    Export  c^^arance  leqMirenMnls. 

(d)  •  *  ' 

(2)  •  •  * 

(vi)  Software  and  technology.  If  you 
are  exporting  software  or  technology, 
the  export  of  which  is  authorized  under 
the  License  Exceptions  in  §  740.6  or 
§  740.12  of  the  EAR,  you  do  not  ne^  to 
make  any  notation  on  the  package. 


31.  Section  758.3  is  amended  by 
revising  the  third  and  fourth  sentences 
of  paragraph  (h)(2)  introductory  text  and 
the  introductory  text  of  paragraph 
(m){3)(ii)(C)  to  read  as  follows: 


$758.»^  SMppafs Export 
(SED). 


(h)*  •  • 

(2)  Exports  not  needing  a 
license.  *  *  *  If  the  item(s)  will  be 
exported  under  the  provisions  of 
License  Exceptions  GBS,  CIV,  or  LVS,  or 
under  the  "NLR"  provisions  of  the  EAR 
(as  described  in  §  758.1(a)  of  this  part) 
and  the  item(s)  are  covered  by  entries  on 
the  Commerce  Control  List  that  have  the 
column  identifier  "NS  Column  2" 
controlled  for  "NS"  reasons,  the  EOCN 
must  also  be  shown  in  the  designated 
space  on  the  SED  or  SED  continuation 
Sneet.  The  following  apply  for  notations 
piade  on  SED: 

c       •    •  *  •  * 

(m)-  •  * 

(3)*  •  •  ^ 

(ii)*  •  ' 

(C)  For  intransit  shipments  of  items  of 
U.S.-origin  eligible  for  the  intransit 
provisions  of  License  Exception  TMP 
(see  §  740.8(b)  of  the  EAR),  enter  the 
V  following  statement: 

V    •  •  •  •  • 

32.  Section  758.6  is  amended  by 
revising  paragraph  (a)(l)(ii)  to  read  as 
follows:  f 

§7584    Destination  control  statement^v'/' 

(a)  •  *  *  .   ■ 

(D*  '  • 

(it)  The  export  is  niade  under  the 
authority  of  the  following  License 


„<r-:r 
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Exceptions:  LVS,  CTS.  OV.  CTP,  TMP, 
or  RPL;  or 


« 


'ART  770— [AMENDED] 

33.  Section  770.3  is  amended  by 
revising  paragraphs  (dHl)(i)(B). 
(d)(l)(ii).  and  (d)(2)(ii)  to  read  as 
follows: 

§770.3    IntarpietatiOHS  ftlalid  to eaiporta 
of  tactmotogy  and  aofltwara  to  daatlnallona 
In  Country  Qroup  0:1. 

(d)  •  •  • 

(i)*  •  • 

(B)  Can  we  send  an  engineer  (with 
knowledge  and  experience)  to  the 
customer  site  to  perform  the  installation 
or  repair,  under  the  provisions  of 
License  Exception  for  operation 
technology  and  software  described  in 
§  740.12(a)  of  the  EAR.  if  it  is 
understood  that  he  is  restricted  by  our 
normal  business  practices  to  performing 
the  wotk  virithout  imparting  the 
knowledge  or  technology  to  the 
customer  personnel? 

(ii)  Answer  1.  Export  of  technology 
includes  release  of  U.S.-origia  data  in  a 
foreign  country,  and  "release"  includes 
"application  to  situations  abroad  of 
personal  knowledge  or  technical 
experience  acquired  in  the  United 
States."  As  the  release  of  technology  in 
the  circumstances  described  here  would 
exceed  that  permitted  under  the  License 
Exception  for  operation  technology  and 
software  described  in  §  740.12(a)  of  the 
EAR.  a  license  would  be  required  even 
though  the  technician  could  apply  the 
data  without  disclosing  it  to  the 
customer. 
•        •        »        •        •      . 

(2)*   •   * 

(ii)  Answer  2.  (A)  Fibvided  that  this 
is  your  normal  training,  and  involves 
technology  contained  in  your  manuals 
and  standard  instructions  foe  the 
exported  equipment,  and  meets  the 
other  requirements  of  License  Exception 
for  operation  technology  and  software 
described  in  §  740.12(a),  the  training 
may  be  provided  virithin  the  limits  of 
those  provisions  of  License  Exception 
TSU.  The  location  of  the  training  is  not 
significant,  as  the  export  occurs  at  the 
time  and  place  of  the  actual  transfer  or 
imparting  of  the  technology  to  the 
customer's  engineers. 

(B)  Any  training  beyond  that  covered 
under  the  provisions  of  License 
Exception  TSU  for  operation  technology 
and  software  described  in  §  74Q.12(a). 
but  specifically  represented  in  your 
license  application  as  required  for  this 
ctistomer  installation,  and  in  fact 


authorized  on  the  face  of  the  license  or 
a  separate  technology  license,  may  not 
be  undertaken  while  the  license  is 
suspended  or  revoked. 

Dated:  November  25, 1996. 
SwE.Ednrt 

Astistant  Secretary  for  Export 
Administratioit . 

(FR  Doc.  96-30502  Filed  12-3-96;  SAS  am] 


ARMS  CONTROL  AND  DISARMAMENT 
AGENCY 

22CFRPwt805 

National  Security  Information 
Regulationa 

agency:  Arms  Control  and  Disarmament 

Agency. 

action:  Final  rule. 

SUMMARY:  The  United  States  Arms 
Control  and  Disarmament  Agency 
(ACDA)  is  updating,  revising,  and 
restating  in  their  entirety  its  National 
Security  Information  regulations.  In 
addition  to  containing  internal  policies 
and  procedures,  these  regulations  set 
forth  in  §  605.8  what  members  of  the 
public  must  do  to  request  mandatory 
declassification  review  and  to  appeal 
denials  of  requests  for  declassiflcation. 
EFFECTIVE  DATE:  December  4. 1996. 
FOR  FURTHER  INFORMATION  CONTACT: 
Frederick  Smith,  Jr.,  United  States  Arms 
Control  and  Disarmament  Agency, 
Room  5635.  320  2l8t  Street.  NW.. 
Washington.  DC  20451,  telephone  (202) 
647-3596. 

SUPPLEMENTARY  INFORMATION:  On 
October  10. 1996,  ACDA  published  a 
notice  of  proposed  rulemaking  (61  FR 
53158-53161)  with  a  36-day  comment 
period.  No  comments  were  received 
during  the  comment  period. 
Accordingly,  the  rule  is  adopted  as 
proposed. 

List  of  Subiects  in  22  CFR  Part  605 

Administrative  practice  and 
procedure,  ClassiRed  information. 
Freedom  of  information. 

Chapter  VI  of  Title  22  of  the  Code  of 
Federal  Regulations  is  amended  by 
revising  part  605  to  read  as  follows: 

PART  605-^ATIONAL  SECURITY 
INFORMATION  REGULATIONS 


605.7  Dadassiflcation  and  downgrading. 

605.8  Mandatory  declassification  review. 

605.9  Systematic  declassification  review. 

605.10  Safiaguarding. 

Authority:  B.O.  12958  (60  FR  19825.  April 
20.  1995);  Infonnation  Security  Oversi^t 
.  Office  Directive  No.  1,  32  CFR  2001. 


605.1 
605.2 
605.3 
605.4 
605.5 
605.6 


Basis. 

Objective. 

Senior  agency  ofRciaL 

Original  classification. 

Classification  authority. 

Derivative  classification. 


f  606.1 

These  regulations,  taken  together  with 
the  Information  Security  Oversight 
Office  Directive  No.  1  dated  October  13, 
1995,  provide  the  basis  for  the  security 
ciassincation  program  of  the  U.S.  Arms 
Control  and  Disarmament  Agency 
(ACDA)  implementing  Executive  Order 
12958,  "Classified  National  Security 
Information"  (the  ExecuGve  Order). 

1606.2    Obiactive. 

The  objective  of  the  ACDA 
classiftcation  program  is  to  ensure  that 
national  security  information  is 
protected  from  unauthorized  disclosure, 
but  only  to  the  extent  and  for  such  a 
period  as  is  necessary. 

§606.3    Senior  agency  offleial. 

The  Executive  Order  requires  that 
each  agency  that  originates  or  handles 
classiHed  information  designata^jen ior 
agency  official  to  direct  and  administer 
its  information  security  program.  The 
ACDA  senior  agency  official  is  the 
Deputy  Director.  The  Deputy  Director  is 
assisted  in  carrying  out  the  provisions  of 
the  Executive  Order  and  the  ACDA 
information  security  program  by  the 
Director  of  Security  and  by  the 
Classification  Adviser. 

§606.4    Ortglnal  classHlcation. 

(a)  Definition.  Original  classification 
is  the  initial  determination  that  certain 
information  requires  protection  against 
unauthorized  disclosure  in  the  interest 
of  national  security  (i.e.,  national 
defense  or  foreign  relations  of  the 
United  States),  together  with  a 
designation  of  the  level  of  classification. 

(bjCIassification  designations— (1) 
Top  Secret  shall  be  applied  only  to 
information,  the  unauthorized 
disclosure  of  which  reasonably  could  be 
expected  to  cause  exceptionally  grave 
damage  to  thejiatlmial  security. 
Examples  of  "excepfiOnally  grave 
damage"  include,  but  are  not  limited  to, 
armed  hostilities  against  the  United 
States  or  its  allies;  the  compromise  of 
vital  national  defense  plans  or 
cryptologic  and  communications 
intelligence  systems;  the  revelation  of 
sensitive  intelligence  operations;  and 
the  disclosure  of  scientific  or 
technological  developments  vital  to 
national  security. 

(2)  Secretabail  be  applied  to 
information,  the  unauthorized 
disclosure  of  which  reasonably  could  be 
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expected  to  cause  serious  damage  to  the 
national  security.  Examples  of  "serious 
damage"  include,  but  are  not  limited  to, 
disruption  of  foreign  relations 
significantly  affecting  the  national 
security;  significant  impairment  of  a 
program  or  policy  directly  related  to  the 
national  security;  revelation  of 
significant  military  plans  or  intelligence 
operations;  and  compromise  of 
significant  scientific  or  technological 
developments  relating  to  national 
security. 

(3)  Confidential  shall  be  applied  to 
information,  the  unauthorized 
disclosure  of  which  reasonably  could  be 
expected  to  cause  damage  to  the 
national  security.  < 

(c)  Classification  restraints.  (1)  The 
classification  level  of  any  form  of 
informatTon  is  premised  on  an 
evaluation  of  its  contents  as  a  whole,  as 
well  as  oh  its  relationship  to  other 
in^npation. 

(2)  In  classifying  information,  the 
public's  interest  in  access  to  government 
information  must  be  balanced  against 
the  need  to  protect  national  security 
information. 

(3)  In  case  of  doubt,  the  lower  level  of 
classification  is  to  be  used. 

(d)  Diu^tion  of  classification.  (1) 
Information  shall  be  classified  for  as 
long  as  is  required  by  national  security 
considerations,  subject  to  the  limitations 
set  forth  in  section  1.6  of  the  Executive 
Order.  When  it  can  be  determined,  a 
specific  date  or  event  for 
declassification  shall  be  set  by  the 
original  classification  authority  at  the 
time  the  information  is  originally 
classified.  If  a  specific  date  or  event  for 
declassification  cannot  be  determined, 
information  shall  be  marked  for 
declassification  10  years  from  the  date 
of  the  original  decision,  except  that  th^ 
original  classification  authority  may 
classify  for  a  period  greater  than  10 
years  specific  information  that  falls 
within  the  criteria  set  forth  in  section 
1.6(d)  of  the  Executive  Order. 

(2)  An  original  classification  authority 
may  extend  the  duration  of 
classification  or  reclassify  specific 
information  for  successive  periods  not 
to  exceed  10  years  at  a  time  except  for 
records  that  are  more  than  25  years  old. 

(3)  Information  classified  for  an 
indefinite  duration  under  predecessor 
orders,  such  as  "Originating  Agency's 
Determination  Reqmred,"  shall  be 
subject  to  the  declassification  provisions 
of  Part  3  of  the  Executive  Order, 
including  the  provisions  of  section  3.4 
regarding  automatic  declassification  of 
records  older  than  25  years. 


f60S^    Ctessiflcalion  authority. 

(a)  General.  Classification  shall  be 
solely  on  the  basis  of  national  security 
considerations.  In  no  case  shall 
information  be  classified  in  order  to 
conceal  violations  of  law,  inefficiency, 
or  administrative  error,  or  to  prevent 
embarrassment  to  a  person, 
organization,  or  agency. 

(b)  Designations.  The  following  ACDA 
officials  shall  have  original 
classification  authority  in  each  of  the 
three  designations  under  which  they  are 
shown  below.  This  authority  vests  only 
in  the  officials  or  positions  designated 
and,  except  as  provided  in  paragraph  (c) 
of  this  section,  may  not  be  redelegated. 
In  the  absence  of  any  of  the  authorized 
classifiers  (for  TDY  outside  Washington, 
annual  leave,  temporary  position 
vacancy,  etc.),  the  officer  acting  in  that 
person's  position  may  exercise  the 
classifier's  authority. 

(1)  Top  Secret,  (i)  Director, 
(ii)  Deputy  Director. 

(2)  Secret,  (i)  Officials  having  Top 
Secret  classification  authority, 

(ii)  such  other  officials  who  have  a 
fiequent  need  to  exercise  Secret 
authority  and  are  specifically  delegated 
this  authority  in  writing  by  the  Director. 

(3)  Confidential,  (i)  Officials  having 
Top  Secret  and  Secret  classification 

audiority, 

(ii)  Other  officials  who  have  a 
fi^quent  need  to  exercise  Confidential 
authority  and  are  specifically  delegated 
this  authority  in  writing  by  die  Director. 

(c)  Delegation  of  classification 
authority.  (1)  The  Executive  Order 
restricts  del^ation  of  original 
classification  authority  to  officials  who 
have  a  demonstrable  and  continuing 
need  to  exercise  such  authority.  Such 
delegations  shall  be  held  to  a  minimum. 

(2rif  in  the  judgment  of  bureau  or 
office  heads  an  officer  has  a 
demonstrable  need  for  classification 
authority,  a  written  request  over  the 
bureau  or  office  head's  signature  should 
be  forwarded  via  the  Director  of 
Security  to  the  Deputy  Director  foi- 
action.  The  request  should  set  foith  the 
officer's  name  and  title,  the  justification 
for  having  the  authority,  and  the  level 
of  classification  authority  sought. 

(3)  The  Director  of  Security  shall 
maintain  a  complete  current  list  by 
classification  designation  of  individuals 
to  whom  and  positidtis  to  which 
original  classification  authority  has  been 
delegated. 

(4rPeriodic  reviews  of  delegations  of 
classification  authority  will  be  made  by 
the  Director  of  Security  to  ensure  that 
officials  so  designated  have  a  continuing 
need  to  exercise  such  authority. 
Recommendations  by  the  Director  of 
Security  for  discontinuance  of 


delegations  will  be  forwarded  to  the 
Deputy  Director  for  action. 

(5)  Original  classification  authority 
shall  not  be  delegated  to  persons  who 
only  reproduce,  extract,  or  summarize 
classified  information,  or  who  only 
apply  classifications  markings  derived     / 
from  source  material  or  as  directed  by 
a  classification  ^ide. 

(d)  Classification  responsibilities. 
Each  ACDA  officer  who  signs, 
authenticates,  or  otherwise  produces  a 
document  is  responsible  for  determining 
that  it  is  properly  classified  and  marked. 
This  responsibility  includes 
determining  whether  the  document 
contains  any  originally  classified 
material  (in  which  case  the 
classification  must  be  authorized  by  an 
appropriate  ACDA  classifying  official) 

or  contains  information  already  * 

classified  (in  which  case  the  proper 
derivative  markings  must  be  applied). 
Any  significant  doubt  about  the  level  of 
classification  shall  be  resolved  in  favor 
of  the  lower  level. 

(e)  Classification  challenges.  Holders 
of  information  who  believe  that  its 
classification  status  is  improper  are 
expected  and  encouraged  to  challenge 
the  need  for  classification,  the 
classification  level,  the  duration  of 
classification,  the  lack  of  classification 
or  other  aspect  believed  to  be  improper. 
Classification  challenges  shall  be 
directed  to  and  dadded  by  the  Deputy 
Director.  If  the  information  was  not 
originated  within  or  classified  by 
ACSA,  it  will  be  referred  to  the 
Classification  Adviser  for  coordinaticui  /' 
with  the  responsible  agency  or  ' 
department  if  declassification, 
downgrading,  classification  or  other 
changQdIk  its  status  appears  to  be 
warramd.  Individuals  making 
challnges  to  the  classification  status  of 
infonrntjaa  shall  not  be  subject  to 
retributionfos^uch  action,  and  they 
shall  be  advisea  of  their  right  to  appeal 
the  Deputy  Director's  decision  on  the 
db^allenge  to  the  Interagency  Security 
-Classification  Appeals  Panel  established 
by  section  5.4  of  the  Executive  Order. 

(f)  Contractor  classification  authority.' 
(1)  Each  ACI^Arl^ntract  calling  for 
classified^,^rk  shall  be  processed  under 
the  NationaHadustrial  Security 
Proraam. 

(2)  Each  contract  processed  under  the 
National  Industrial  Security  Program 
requires  the  preparation  of  a  contract 
security  classification  specification  (DD 
254)  which  serves  as  the  contractor's 
guidance  and  authority  to  apply 
classification  maiicings. 

(3)  Each  contract  processed  under  the 
Department  of  Energy  (DOE)  Security 
Requirements  (i.e.,  involving  restricted 
data  or  formerly  restricted  data)  shaU 
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include  a  provision  for  naming  a 
classification  coordinator  in  the 
contractor  organization.  This  individual 
shall  coordinate  the  derived 
classification  of  all  documents  prepared 
^g^T  the  contract  in  accordance  with 
,^^idance  received  from  ACDA  via  the 
ACDA  Contracting  Officer's  Technical 
Representative  for  the  contract,  or  by 
direct  consultation  on  classiHcation 
problems  with  the  ACDA  Classification 
Adviser  or  the  Director  of  Security. 

(4)  Only  designated  ofBcials  of  the 
U.S.  Government  may  originally  classify 
information.  Contractor  persoruiel,  as 
potential  developers  of  classified 
information,  must  follow  the  giiideiines 
outlined  in  paragraph  (d)  of  this  section 
entitled  "Classification 
Responsibilities."  When  there  is  a 
question  involving  the  original 
classification  of  information,  the 
contractor  is  obligated  to  safeguard  it  in 
accordance  with  the  classification 
designation  deemed  appropriate  and 
submit  recommendations  to  ACDA  for 
classification  determination. 

(5)  In  general,  tbe  classiHcation  of  the 
information  provided  by  ACDA  for  use 
or  reference  in  the  completion  of  the 
contract  will  be  the  source  of  the  * 
classification  of  documents  prepared 
under  the  contract. 

§«06.e    Oertvativ*  clasafflcation. 

(a)  Definition.  Derivative  classification 
is  the  incorporating,  paraphrasing, 
restating  or  generating  in  new  form 
information  that  is  already  classified 
and  the  marking  of  the  new  material 
consistent  with  the  classification  of  the 
source  material.  Duplication  or 
reproduction  of  existing  classified 
information  is  not  derivative 
classification.  / 

(b)  Respojt^bility.  Derivative 
application  of  classification  markings  is 
the  resfHHisibility  of  those  who  prepare 
material  using  information  that  is 
already  classified  and  of  those  who 
apply  markings  in  accordance  with 
instructions  from  an  authorized 
classifier  or  in  accordance  with  an 
authorized  classification  guide. 

(c)  Classification  guides.  (1) 
Classification  guides  used  to  direct 
derivative  classification  and  issued  by 
ACDA  shall  specifically  identify  the 
information  to  be  protected,  using 
categorization  to  the  extent  necessary  to 
ensure  that  the  information  involved 
can  be  identified  readily  and  uniformly. 

(2)  Each  classification  guide  issued  by 
ACDA  shall  be  approved  by  the  Senior 
Agency  Official. 

(3)  £ach  classification  guide  issued  by 
ACDA  shall  be  kept  current  and  shall  be 
reviewed  as  required  by  directives 

,  issued  under  thd  Executive  Order.  The 


Director  of  Security  shall  maintain  a  list 
of  all  classification  guides. 

S  806.7    DeclassMcatton  and  downgrading. 

(a)  Declassification  processes. 
Declassification  of  classified 
information  may  occur 

(1)  after  review  of  material  in 
response  to  a  Freedom  of  Information 
Act  (FOIA),  mandatory  declassification 
review,  discovery,  subpoena,  or  other 
information  access  or  declassification 
reouest; 

[2]  after  review  as  part  of  ACDA's 
systematic  declassification  review 
program; 

(3)  as  a  result  of  the  elapse  of  the  time 
or  the  occurrence  of  the  event  specified 
at  the  time  of  classification; 

(4)  by  operation  of  the  automatic 
declassificatiqn  provisions  of  secdon  3.4 
of  the  Executive  Order  with  respect  to 
material  more  than  25  years  old. 

(b)  Downgrading.  When  material 
classified  at  the  Top  Secret  level  is 
revie%ved  for  declassification  and  it  is 
determined  that  classification  continues 
to  be  warranted,  a  determination  shall 
be  made  whether  downgrading  to  a 
lower  level  of  classification  is 
appropriate.  If  downgrading  is 
determined  to  be  warranted,  the 
classification  level  of  the  material  shall 
be  changed  to  tbe  appropriate  lower 
level.  N 

(c)  Authority  to  downgmde  and 
declassify.  (1)  Classified  information 
may  be  downgraded  or  declassified  by 
the  official  who  originally  citified  the 
information  if  that  official  is  still  serving 
in  the  same  position,  by  a  successor  in 
that  capacity,  by  a  supervisory  official  of 
either,  by  the  Classification  Adviser,  or 
by  any  other  official  specifically 
designated  by  the  Deputy  Director. 
Contractor  personnel  do  not  have  -'*• 
authority  to  downgrade  or  declassify.  . 

(2)  The  Director  of  Security  shall  .  y 
maintain  a  record  of  ACDA  officials 
specifically  designated  by  the  Deputy 
Director  as  declassification  authorities. 

(d)  Declassification  after  balancing 
public  interest.  It  is  presumed  that 
information  that  continues  to  meet 
classification  requirements  requires 
continued  protection.  In  exceptional 
cases,  however,  the  need  to  protect  such 
information  may  be  outweighed  by  the 
pubUc  interest  in  disclosure  of  the 
information,  and  in  these  cases  the 
information  should  be  declassified. 
When  such  questions  arise,  they  shall  be 
referred  to  the  ACDA  official  with  Top 
Secret  authority  having  primary 
jurisdiction  over  the  information  in 
question.  That  official,  after 
consultation  with  the  Public  Avails 
Adviser  and  the  Classification  Adviser, 
will  determine  whether  the  public 


interest  in  disclosure  outweighs  the 
damage  to  national  security  that 
reasonably  could  be  expected  from 
disclosure.  If  the  determination  is  made 
that  the  information  should  be 
declassified  and  disclosed,  that  official 
will  make  such  a  recommendation  to 
the  Director  or  the  Deputy  Director  who 
shall  make  the  decision  on 
declassification  and  disclosure. 

(e)  Public  dissemination  of 
declassified  information. 
Eteclassification  of  information  is  not 
authorization  for  its  public  disclosure. 
Previously  classified  information  that  is 
declassified  may  be  subject  to 
withholding  from  public  disclosure 
under  the  FOIA,  the  Privacy  Act,  and 
various  statutory  confidentiality 
provisions. 

§606.8    Mandatory  declassification  review. 

(a)  Action  on  requests.  (1)  All  requests 
to  ACDA  by  a  member  of  the  public,  a 
government  employee,  or  an  agency  to 
declassify  and  release  information  shall 
result  in  a  prompt  declassification 
review  of  the  information,  provided  the 
request  describes  the  document  or 
material  containing  the  information 
with  sufficient  specificity  to  enable 
ACDA  to  locate  it  wKh  a  reasonable 
amount  of  effort. 

(2)  If  a  request  does  not  reasonably 
describe  the  information  sought,  the 
Classification  Adviser  will  notify  the 
requester  that  unless  additional 
information  is  provided  or  the  scope  of 
the  request  is  narrowed,  no  further 
action  will  be  taken. 

(3)  Mandatory  declassification  review 
requests  should  be  directed  to  the 
Classification  Adviser,  U.S.  Arms 
Control  and  Disarmament  Agency,  320 
21st  St.,  NW.,  Washington,  DC  20451. 

(4)  If  the  request  requires  the, 
rendering  of  services  for  which 
reasonable  fees  should,be  charged 
pursuant  to  the  FOIA  aiy^  ACDA 
regulations  thereunder  (22  CFR  part 
602),  such  fees  shall  be  imposed  at  the 
FOIA  schedule  rates  and  the  requester 
shall  be  so  notified. 

(5)  The  Classification  Adviser,^in 
consultation  with  appropriate  ACDA 
bureaus  and  offices,  will  determine 
whether,  under  the  Executive  Order,  the 
rmiiested  information  may  be 

Reclassified,  in  whole  or  in  part,  and 
will  promptly  make  any  declassified 
information  available  to  the  requester, 
unless  the  information  is  exempt  from 
disclosure  under  some  other  provision 
of  law. 

(b)  Appeals  from  denials.  (1)  If  it  is 
determined  that  declassification  of  the 
information  requested  is  not  warranted, 
in  whole  or  in  part,  the  requester  shall 
be  given  a  brief  statement  as  to  the 
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reasons  for  the  decision,  a  notice  of  the 
right  to  appeal  to  the  Deputy  Director, 
and  a  notice  that  any  such  appeal  must 
be  filed  with  ACBA  within  60  days. 
Appeals  shall  be  addressed  to:  Deputy 
Director,  U.S.  Arms  Control  and 
Disarmament  Agency.  320  2l8t  St,  NW., 
Washington,  DC  20451. 

(2)  The  Deputy  Director  shall  act 
within  30  days  of  receipt  On  all  appeals 
of  denials  of  requests  for 
declassification.  The  Deputy  Director 
shall  determine  whether  continued 
classification  is  required  in  whole  or  in 
part.  If  the  Deputy  Director  determines 
that  continued  classification  is  required 
under  the  Executive  Order,  the  requester 
shall  be  so  notified  and  informed  of  the 
reasons  therefor.  The  requester  shall 
also  be  advised  of  the  ri^t  to  appeal 
any  denial  to  the  Interagency  Seciirity 
Classification  Appeals  Panel  in 
accordance  with  section  5.4  of  the 
Executive  Order. 

(c)  Information  classified  by  another 
agency.  When  ACDA  receives  a  request 
for  information  in  its  custody  that  was 
classified  by  another  agency,  the 
Classification  Adviser  shall  forward  the 
request  together  with  a  copy  of  the 
dociunent  containing  the  information 
requested  to  the  classifying  agency  for 
review  and  direct  response  to  the 
requester.  Unless  the  agency  that 
classified  the  information  objects  on  the 
ground  that  its  association  with  the 
information  requires  protection,  the 
Classification  Adviser  shall  also  notify 
the  requester  of  the  referral. 

(d)  Confirmation  of  existence  or 
nonexistence  of  document.  In 
responding  to  a  request  for  mandatory 
declassification  review,  the 
Classification  Adviser  may  refuse  to 
confirm  or  deny  the  existence  or 
nonexistence  of  a  document  if  the  fact 
of  its  existence  or  nonexistence  would 
itself  be  classifiable  under  the  Executive 
Order. 

%  605.9    Systematic  declassiflcation  review. 

The  Classification  Adviser  shall  be 
responsible  for  conducting  a  program 
for  systematic  declassification  review  of 
historically  valuable  records  that  were 
exempted  from  the  automatic 
declassificatiof)  provisions  of  section  3.4 
of  the  Executive  Order.  The  FOIA  officer 
shall  prioritize  such  review  on  the  basis 
of  the  recommendations  of  the 
Information  Security  Policy  Advisory 
Council  established  under  section  5.5  of 
the  Executive  Order  and  on  the  degree 
of  researcher  interest  and  likelihood  of 
declassification  upon  review. 

1605.10    Safeguarding. 

Specific  controls  on  the  use, 
processing,  storage,  reproduction  and 


transmittal  of  classified  information 
within  ACDA  that  provide  adequate 
protection  and  prevent  access  by 
unauthorized  pers(Mis  are  contained  in 
Part  1  of  the  ACDA  Security 
Classification  Handbook,  an  internal 
guidance  manual,  and  shall  be  followe.i 
by  ACDA  personnel  and,  when 
appropriate,  by  contractors. 

Dated:>4ovember  22, 1996. 
Mary  Elizabeth  Hoinkes, 

General  Counsel. 

[FR  Doc.  96-30^  Piled  12-3-96;  8:45  am) 
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DEPARTMENT  OF  THE  TREASURY 

Office  of  Foreign  Assets  Control 

31  CFR  Cttapter  V 

Blociced  Persons,  Speciaily  Designated 
Nationals,  Specially  Designated 
Terrorists,  Specially  Designated 
Narcotics  Traffidiers,  and  Bloclced 
Vessels;  Removal  of  Specially 
Designated  Nationals  of  the  Federal 
Republic  of  Yugoslavia  (Serbia  & 
llontenegro) 

AQSICY:  Office  of  Foreign  Assets 

Control,  Treasury. 

action:  Amendment  of  final  rule. 

summary:  In  light  of  United  Nations 
Security  Council  Resolution  1074  of 
October  1, 1996,  lifting  sanctions  on  the 
Government  of  the  Federal  Republic  of 
Yugoslavia  (Serbia  &  Montenegro),  this 
dociunent  removes  from  the  list  of 
persons  whose  assets  are  blocked  the 
entries  for  individuals  and  entities  that 
were  determined  to  be  acting  for  or  on 
behalf  of  the  Government  Qf  the  Federal 
Republic  of  Yugoslavia  (Serbia  & 
Montenegro),  listed  in  the  appendices  to 
31  CFR  chapter  V. 
EFFECTIVE  DATE!  December  4, 1996. 
FOR  FURTHER  INFORMATION:  Contact  the 
Office  of  Foreign  Assets  Control, 
Department  of  the  Treasury, 
Washington,  D.C.  22201,  tel.:  202/622- 
2520. 
SUPPUEMENTARY  INFORMATION: 

Electronic  Availability 

This  document  is  available  as  an 
electronic  file  on  The  Federal  Bulletin 
Board  the  day  of  publication  in  the 
Federal  Registra-.  By  modem,  dial  202/ 
512-1387  and  type  "/GO  FAC,"  or  call 
202/512-1530  for  disk  or  paper  copies. 
This  file  is  available  for  downloading 
without  charge  in  WordPerfect  5.1, 
ASCn,  and  Adobe  Acrobat^**  readable 
(*.PDF)  formats.  For  Internet  access,  the 
address  for  use  with  the  World  Wide 


Web  (Home  Page),  Telnet,  or  FTP 
protocol  is:  fedbbs.access.gpo.gov.  The 
document  is  also  accessible  for 
downloading  in  ASCn  format  without  . 
charge  from  Treasury's  Electronic  J 

Library  ("TEL")  in  the  "Business,  Trade 
and  Labor  Mall"  of  the  Fed  World 
bulletin  board.  By  modem,  dial  703/ 
321-3339,  and  select  the  appropriate 
self-expanding  file  in  TEL.  For  Internet 
access,  use  one  of  the  following 
protocols:  Telnet  ^  fedworld.gov 
(192.239.93.3);  World  Wide  Web  (Home 
Page)  =  http://www.fedworld.gov;  FTP 
=  ftp.fedworld.gov  (192.239.92.205). 
Additional  information  concerning  the 
programs  of  the  Office  of  Foreign  Assets 
Control  is  available  for  downloading 
from  the  Office's  Internet  Home 
Page:http://wvrw.ustreas.gov /treasury/ 
services/fac/fachtml,  or  in  fox  form 
through  the  Office's  24-hour  fax-on- 
demand  service:  call  202/622-0077 
using  a  fax  machine,  fax  modem,  or 
(within  the  United  States)  a  touch-tone 
telephone. 

Backgroond 

Appeadices  A  and  B  to  31  CFR 
chapter  V  contain  the  names  of  blocked 
persons,  specially  desi^ated  nationals, 
specially  designated  terrorists,  and 
specially  designated  narcotics  traffickers 
designated  pursuant  to  the  various 
economic  sanctions  programs 
administered  by  the  Office  of  Foreign 
Assets  Control  ("OF AC")  (61  FR  32936, 
June  26, 1996).  In  light  of  United 
Nations  Security  Council  Resolution 
1074  of  October  1, 1996.  lifting 
sanctions  on  the  Government  of  the 
Federal  Republic  of  Yugoslavia  (Serbia 
&  Montenegro)  (the  "FRY  (S*M)"),  this 
final  rule  amends  appendices  A  and  B' 
to  remove  the  names  of  individuals  and 
\entities  determined  by  the  Director  of 
PpFAC  to  be  specially  designated 
\Aationals  ("SDNs")  of  the  FRY  (S4M). 
Assets  blocked  in  which  the  SDNs  had 
an  interest  subsequent  to  their 
designation  and  before  sanctions  were 
suspended  on  December  27,  1995,  are 
unblocked  effective  December  4, 1996, 
since  these  assets  were  blocked  on*  the 
basis  of  the  SDNs'  activities  in  support 
of  the  FRY  (S&M)  —  activities  that  are 
no  longer  prohibited  —  and  not  because 
the  Government  of  the  FRY  (SAM)  or 
entities  located  in  or  controlled  from  the 
FRY  (S&M)  have  any  interest  in  or 
control  of  those  assets. 

Since  the  Regulations  involve  a 
foreign  afliairs  fiinction,  the  provisions 
of  Executive  Order  1 2866  and  the    _ 
Administrative  Procedure  Act  (5  U.S.C 
553),  requiring  notice  of  proposed ' 
rulemaking,  opportunity  for  public 
participation,  and  delay  in  effective 
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date,  are  inapplicable.  Because  no 
notice  of  proposed  rulemaking  is 
required  for  this  rule,  the  Regulatory 
Flexibility  Act  (5  U.S.C  601-612)  does 
not  apply. 

For  me  reasons  set  forth  in  the 
preamble,  and  under  the  authority  of  3 
U.S.C.  301;  22  U.S.C.  287c;  49  U.S.C. 
40106;  50  U.S.C.  1601-1651;  50  U.S.C 
1701-1706;  E.d.  12808,  57  FR  23299,  3 
CFR,  1992  Comp.,  p.  305;  ELO.  12810,  57 
FR  24347,  3  CFR,  1992  Comp.,  p.  307; 
E.O.  12881,  58  FR  5253.  3  CFR.  1993 
Comp..  p.  576;  E.O.  12846.  58  FR  25771. 
3  CFR,  1993  Comp.,  p.  599;  and  E.O. 
12934,  59  FR  54117.  3  CFR,  1994 
Comp.,  p.  930,  appendices  A  and  B  to 
chapter  V  of  31  CFR  are  amended  as  set 
forth  below: 

1.  Appendix  A  to  chapter  V  of  31  CFR 
is  amended  by  removing  the  following 
entries  that  are  listed  in  alphabetical 
order  at  the  end  thereof: 

ABRAMOVIC,  Miroslava 

ANDJIC  Slobodan 

AVRAMOVIC.  Dragoslav 

BIGARENA  TRADING  LTD.  of  Moscow 

BIGARENA  TRADING  LTD.  of  Limassol 

CHESA,L 

aCALA,  Andrea 

DRAKUUC.  Zorao 

EAST  POINT  HOLD[NGS  UMITED 

G.  L,  LBGIN  of  Limassol  « 

G.  L  LEGIN  of  Moscow 

GVOZDENOVIC,  Zaga 

ING,Dr. 

INPEA  (OVERSEAS)  LTD  ll 

INPEA  of  Moscow 

INPEA  of  Romania 

lOANNIDES,  Pambos 

jaKLTD. 

KOSTIC.  Bosko 

MAADI,  N. 

MASLAKOVK:,  Dusan 

MIHIC,  Vukasin 

PAPADOPOULOS,  Tassos 

PEROVIC  D. 

PETROMED  LTD.  of  London 

PIECAS,  Stanico 

PREUC.  M. 

RIVAMED  SHIPPING  LTD.  of  Cyprus 

SARENAC.  Slobodan 

SECYCX) 

SEKULAREC,  Mirko 

STELjlC,  Marko 

TASLAW  NOMINEES  LTD. 

TASLAW  SEO^AJUAL  LTD. 

TASLAW  SERVICES  LTD. 

TAT  TRADING  LTD. 

TRAH  HOLDINGS  LTD.  of  Nicosia 

VASIC.  Zoran 

VUaC.  Borka 

VUJNOVIC,  Milorad 

YU  POINT  LTD. 

ZECEVIC.  Miodrag, 

2.  Appendix  B  to  chapter  V  of  31  CFR 
is  amended  by  removing  the  following 
entries  under  the  following  headings 
where  they  appear. 
Cyprus 

BIGARENA  TRADING  LTD.  of  Limassol 

DRAKULIC.  Zoran 


BAST  POINT  HOLDINGS  LIMITED 

G.  L  LECIN  of  Limassol 

GVOZDENOVIC,  7.aga       .,         jy       ' 

INPEA  (OVERSEAS)  LTD   '    .  \  • :  't'^ 

iOANNlIKS,  PAMBOS 

MASLAKOVIC,  Dusan 

PAPADOPOULOS.  TASSOS  .-,' 

RIVAMED  SHIPPO^  LTD.  of  Cyprac; 

SECYCO 

TASLAW  NOMINBES  LTD.  * 

TASLAW  SECRBTARL\L  LTD. 

TASLAW  SERVICES  LTD. 

TAT  TRADING  LTD. 

TRAFI  HOLDINGS  LTD.  of  Nicosia 

VUJNOVIC,  Milorad 

England 

]iK  LTD. 

KOSTIC.  Bosko 

PETROMED  LTD.  of  London 
Federal  Republic  of  Yugoslavia  (Serbia  9r 
Montenegro)  (the  'FRY(S»Mn 

ANDJIC,  Slobodan 

AVRAMOVIC.  Dragoslav 

MIHK:.  Vukasin 

SARENAC.  Slobodan 

STELJIC  Marlco 

VASIC.  Zoran 

VUCK;  Borka  ^       .£. 

France  -'•'- 

ZECEVIC  Mlodiag 
Iran 

MAADI,  R  •*■ 

PIECAS.  Stanko 
holy 

aCALA,  Andrea 

SEKULAREC.  Mirko  ^  ^.^ 

Romania  .-  -. 

CHESA.L 

ING.Dr. 

INPEA  of  Romania 
Russia 

BKL\RENA  TRADmG  LTD.  of  Moscow 

G.L  LEGIN  of  Moscow 

INPEA  of  Moscow 

PEROVIC,  D. 
Ukraine 

PREUC,  M. 
Multiple  or  Unknown  Locations 

ABRAMOVIC  Miroslava 

Dated:  November  14, 1996.     " 
R.  Richard  Newcomb, 
Director,  Office  of  Foreign  Assets  Cktntrol. 

Approved:  November  26, 1996. 
Janes  E.  Johnaon, 
Assistant  Secretary  (Enforcement). 
(FR  Doc.  96-30857  Filed  11-29-96;  12:10 
pml 
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ENVmOfMIENTAL  PROTECTION 
AGENCY 

.    40CFRPW139 
[FRL-6e6»-e|  1 

Loon  Guarantees  for  Construction  of 
.  Treatment  Wortis;  Removal  of  Legally 
ObeoleteRule 

AQENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Final  rule. 

'     -    ■    —  HI 

SUMMARY:  The  Environmental  Protection 
Agency  (EPA)  is  today  removing  from 
the  Code  of  Federal  Regulations  (CFR) 
40  CFR  Part  39.  This  outdated  rule  was 
intended  to  implement  a  provision  of 
law  allowing  the  EPA  Administrator  to 
guarantee  state  and  municipal  loans  for 
wastewater  treatment  works.  The  rule  is 
revoked  because  it  is  legally  obsolete. 
Deleting  this  rule  from  the  CFR  will 
clarify  the  legal  status  of  this  rule  for 
personnel  of  State  and  local  government 
agencies.  This  action  is  in  furtherance  of 
government  streamlining  and  will  not 
,  adversely  impact  public  health  or  tbe 
environment. 

EFFECTIVE  DATE:  This  final  rule  takes 
affect  on  December  4, 1996. 
FOR  FURTHER  MFORMATKM  CONTACT: 
Bruce  Feldman,  Policy,  Information  and 
Training  Branch  (3903F),  United  States 
Environmental  Protection  Agency,  401 
M  Street,  SW,  Washington,  D.C.  20460. 
Telephone:  (202)  260-5268;  or  E-mail 
to:  feldman.brucedepamail.epa.gov. 

8UPPLB(eiTARY  INFORMATION: 

I.  Introdiiction  . 

On  March  4, 1995,  the  President 
directed  all  Federal  agencies  and 
departments  to  conduct  a 
comprehensive  review  of  the  regulations 
they  administer  and,  by  June  1,  1995,  to 
identify  those  rules  that  are  obsolete  or 
unduly  burdensome.  EPA  has 
conducted  a  review  of  its  rules, 
including  40  CFR  Part  39  issued  undef 
the  authority  of  Section  213  of  the 
Federal  Water  Pollution  Control  Act 
Amendments  of  1972,  as  amended.  Part 
39  is  being  revoked  because  the  Loan 
Guarantee  provisions  of  the  Act  were 
never  funded  by  congressional 
appropriations,  the  program  was  never 
implemented,  and  there  is  no  plan  to 
implement  it  since  the  construction 
>^nts  program  is  being  phased  out. 

n.  Obsolete  Rule 

Part  39  Loan  Guarantees  for 
Construction  of  Treatment  Works 

Part  39  established  policies  and 
procedures  to  ensure  that  inability  to 
borrow  necessary  fund^  from  other 
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sources  does  not  prevent  the 
construction  of  any  wastewater 
treatment  works  for  which  a  grant  has 
been,  or  will  be,  awarded  in  compliance 
with  the  Act.  It  provides  for  the 
guarantee  by  the  Administrator  of  full 
and  timely  payment  of  principal  and 
interest  on  any  obligation  of  the  State, 
municipality,  or  intermunicipal  or 
interstate  agency  issued  directly  and 
exclusively  to  the  Federal  Financing 
Bank  to  finance  the  local  share  of  the 
costs  of  any  such  pro)ect. 

Inasmuch  as  this  revocation  action 
relates  to  agency  management  and  in  . 
view  of  the  subject  matter,  notice  of 
proposed  rule  making  and  public 
comment  were  considered  uiuiecessary. 

m.  Rulemaking  Analsrsis 

Regulatory  Flexibility  Act 

The  Agency  has  determined  that  the 
rule  being  issued  today  is  not  subject  to 
the  Regulatory  Flexibility  Act  (RFA),  5 
U.S.C.  601,  et  seq..  which  generally 
requires  an  agency  to  conduct  a 
regulatory  flexibility  analysis  unless  it 
certifies  that  the  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities.  By 
its  terms,  the  RFA  applies  only  to  rules 
subject  to  notice-and-comment 
rulemaking  requirements  under  the 
Administrative  Procedure  Act  (APA)  or 
any  other  statute.  Today's  rule  is  not 
subject  to  notice  and  comment 
requirements  under  the  APA  or  any 
other  statute.  Even  if  the  Agency  were 
required  to  perform  a  regulatory 
flexibility  analysis,  today's  rule  would 
not  have  a  significant  economic  impact 
on  small  entities  for  the  reasons  stated 
in  this  preamble. 

Executive  Order  12866 

Under  Executive  Order  12866,  (58 
Federal  Register  51.735  (October  4, 
1993)1  the  Agency  must  determine 
whether  the  regulatory  action  is 
"significant"  and  therefore  object  to 
OKffl  review  and  the  requirements  of 
the  Executive  Order.  The  Order  defines 
"significant  regulatory  action"  as  one 
that  is  likely  to  result  in  a  rule  that  may: 

(1)  Have  an  annual  effect  on  the  economy 
of  $100  million  or  more  or  adversely  affect 
in  a  material  way  the  economy,  a  stwrtor 
the  economy,  productivity,  competition 
the  environment,  public  health  or  safety,  or 
State,  local,  or  tribal  governments  or 
oommujiities; 

(2)  Create  a  serious  inconsistency  or 
otherwise  interfere  with  an  action  taken  or 
planned  by  another  agency; 

(3)  Materially  alter  the  budgetary  impact  of 
entitlements,  grants,  user  fees,  or  loan 
programs  or  the  rights  and  obligations  of 
recipients  thereof;  or  raise  novel  legal  or 
policy  issues  arising  out  of  legal  mandates. 
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Clean  Air  Act,  as  amended  in  1990 
(C^  or  Act)  with  regard  to  new  source 
review  (NSRJ  in  areas  that  have  not 
attained  the  national  ambient  air  quality 
HaidaiAa  (NAAQS).  This  approval 
action  will  iiuxirporate  these  rules  into 
the  federally  approved  State 
toiplementation  Plan  (SIP)  for 
QlllUiHmTTlie  rules  were  submitted  by 
the  Statwto^tisfy  certain  Federal 
requirerffints  for  an  approvable  NSR 
SIP.  Thus,  EPA  is  finalizing  the 
app^val  of  these  rules  into  the 
Cafifomia  SIP  under  provisions  of  the 
CAA  regarding  EPA  action  on  SIP 
submittals,  SIPs  for  national  primary 
and  secondary  ambient  air  quality 
standards  and  plan  requirements  for 
nonattainment  areas. 
DATES:  This  action  is  effective  on 
February  3, 1997  unless  adverse  or 
critical  comments  are  received  by 
January  J,  1997.  If  the  effective  date  is 
delayed,  a  timely  notice  will  be 
published  in  the  Federal  Register. 
AOOR^SES:  Copies  of  the  rules  and 
EPA's  evaluation  report  of  each  rule  are 
available  for  public  inspection  at  EPA's 
Region  9  office  during  normal  business 
hours  at  the  following  address:  New 
Soiuce  Section  (A-5-1),  Air  and  Toxics 
Division,  U.S.  Environmental  Protection 
y/ Agency,  Region  IX,  75  Hawthorne 
Street,  San  Francisco,  CA  94105.  Copies 
of  the  submitted  rules  are  also  available 
for  inspection  at  the  following  locations: 

California  Air  Resources  Board, 
Stationary  Source  Division,  Rule 
Evaluation  Section,  2020  "L"  Street, 
Sacramento,  CA  95814. 
South  Coast  Air  Quality  Management 
District,  21865  E.  Copley  Drive, 
Diamond  Bar,  CA  91765-4182. 
FOR  FURTHER  INFORMATION  CX)NTACT: 
Gerardo  C.  Rios,  (A-5-1),  Air  and 
Toxics  Division,  U.S.  Environmental 
Protection  Agency,  Region  IX,  75 
Hawthorne  Street,  San  Francisco,  CA 
94105-3901,  Telephone:  (415)  744- 
1259. 

SUPPLEMEN^RY  INFORMATION:  The  air 
quality  panning  requirements  for 
nonattqmment  NSR  are  set  out  in  part 

e  I  of  the  Qean  Air  Act.  EPA  has 

(    issued  a  "General  Preamble"  describing 
jEPA's  preliminary  views  on  how  EPA 
/intends  to  review  SIPs  and  SEP  revisions 
~j   submitted  under  part  D,  including  those 
\    State  submittals  containing 

honattainment  NSR  SIP  requirements 
—    Isee  57  FR  13498  (April  16. 1992)  and 
summary:  The  EPA  is  taking  direct  final      57  FR  18070  (April  28.  1992)1.  Because 
action  to  approve  South  Coast  Air  EPA  is  describing  its  interpretations 

Quality  N4anagement  District  (Di^rict)     _  here  only  in  broad  terms,  the  reader 
Rules  212, 1301, 1302, 1303, 1304, 1306,/ should  refer  to  the  General  Preamble  for 
1309, 1309.1, 1310,  and  1313  for  the        '  a  more  detailed  discussion.  EPA  has 
purpose  of  meeting  requirements  of  the      also  proposed  regulations  to  implement 


the  President's  priorities,  or  the  principles  set 
fiDrth  in  the  Executive  Order. 

It  has  been  determined  that  this  rule 
is  not  a  "significant  regulatory  action" 
under  the  terms  of  Executive  Order 
12866  and  is  therefore  not  subject  to 
OMB  review. 

Unfunded  Mandates  Reform  Ad 

Today's  rule  contains  no  Federal 
mandated  (under  the  regulatory 
provisions  of  Title  II  of  the  UMRA)  for 
State,  local,  or  tribal  governments  or  the 
private  sector. 

Submission  to  Confess  and  the  General 
Accounting  Office 

Under  5  U.S.C  801(a)(1)(A)  as  added 
by  the  Small  Business  Regulatory 
Enforcement  Fairness  Act  of  1996.  EPA 
submitted  a  report  containing  this  rule 
and  other  required  information  to  the 
U.S.  Senate,  the  U.S.  House  of 
Representatives  and  the  Comptroller 
General  of  the  General  Accounting 
Office  prior  to  publication  of  the  rule  in 
today's  Federal  Register.  This  is  not  a 
"major  rule"  as  defined  by  5  U.S.C. 
804(2)  o^he  APA  as  amended: 

List  of  Subjects  in  40  CFR  Part  39 

Environmental  protection.  Loan 
programs-environmental  protection. 
Reporting  and  recordkeeping 
requirements.  Water  pollution  control. 

Dated:  November  27, 1996. 
Carol  M.  Browner, 

Administrator 

For  the  reasons  set  out  in  the 
preamble,  40  CFR  Chapter  I,  under  the 
authority  of  the  Federal  VVater  Pollution 
Control  Act  Amendments  of  1972  as 
amended,  is  amended  as  follows. 

PART  39— {REMOVEDl 

1.  Part  39  is  removed. 
(PR  Doc.  96-30873  Filed  12-3-96;  8:45  am] 

BHXMOCOOC 


40  CFR  Part  52 

[CA  181-0024a;  FRL-664S-8] 

Approval  and  Promulgation  of 
Implementation  Plan  for  Sout 
Air  Quality  Managemant  District 

AQBICY:  EnvironmentlkProtection 
Agency  (EPA).  ^ 

ACnON:  Direct  final  rule. 
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the  changes  under  the  1990 
Amendments  in  the  NSR  provisions  in 
parts  C  and  D  of  title  I  of  the  Act.  (See 
61  FR  38249  (July  23,  1996)).  Upon  final 
promulgation  of  those  regulations,  EPA 
will  review  those  NSR  SIP  submittals  on 
which  it  has  already  taken  final  action 
to  determine  whether  additional  SIP 
revisions  are  necessary. 

Procedural  Background 

The  Act  requires  States  to  observe 
certain  procedural  requirements  in  . 
developing  implementation  plans  and 
plan  revisions  for  submission  to  EPA. 
Section  110(a)(2)  and  section  110(1)  of 
the  Act  provide  that  each 
implementation  plan  or  revision  to  an 
implementation  plan  submitted  by  a 
State  must  be  adopted  after  reasonable 
notice  and  public  hearing.  Section 
172(c)(7)  of  the  Act  provides  that  plan 
provisions  for  nonattainment  areas  shall 
.^  meet  the  applicable  provisions  of 
Section  110(a)(2). 

The  District  held  a  public  hearing  on 
December  7, 1995  to  accept  public 
comment  on  Rules  212. 1301, 1302. 
1309,  1309.1,  1310,  and  1313.  On 
December  7, 1995,  the  Rules  were 
adopted  by  the  District  Board  of 
Directors.  The  District  also  held  a  public 
hearing  on  May  10,  1996  to  accept 
public  comment  on  Rule  1303.  On  May 
10, 1996,  the  rule  was  adopted  by  the 
District  Board  of  Directors.  Finally,  on 
June  14, 1996  the  District  held  a  public 
hearing  to  accept  public  comment  on 
Rules  1304  and  1306.  On  J\me  14, 1996, 
the  rules  were  adopted  by  the  District 
Board  of  Directors.  On  August  28, 1996, 
Rules  212, 1301, 1302.  1303, 1304. 1306, 
1309, 1309.1.  1310,  and  1313  were 
submitted  to  EPA  as  a  proposed  revision 
to  the  California  SIP. 

EPA  deemed  the  submittal  complete 
on  October  10,  1996  pursuant  to  EPA's 
completeness  criteria  that  are  set  forth 
in  40  CFR  part  51  appendix  V  ■  and  is 
being  finalized  for  approval  into  the  SIP. 

Smnmary  of  Rule  Contents 

The  South  Coast  Air  Quality 
Management  District  submitted  to  EPA 
for  adoption  into  the  applicable  NSR 
SIP  Rule  212  and  Regulation  XIII,  which 
is  composed  of  Rules  1301,  1302, 1303, 
1304,  1306,  1309,  1309.1. 1310,  and 
1313.  Regulation  XIH  and  Rule  212 
constitute  the  District's  new  source 
permitting  rules.  Rule  212  contains  the 
District's  administrative  requirements 
including  the  public  consultation 
process  for  permitting. 


'  EPA  adopted  the  completeneM  criteria  on 
Fabnury  16. 1990  (55  FR  5630)  and.  pursuant  to 
•action  llOQiXlXA)  of  the  CAA.  reviaad  tlie  criteria 
on  August  26. 1991  (56  FR  42216). 


Rule  1301  is  the  general  purpose  and 
applicability  rule.  Rule  1302  consists  of 
definitions  of  all  terms  relating  to  new 
sources  and  modifications  to  existing 
souijces  of  air  pollution,  and  the 
reqiiirements  of  Regulation  Xm.  Rule 
13oi  contains  substantive  source 
po^itting  requirements  including 
lowest  Achievable  Emission  Rate 
requirements.  Best  Available  Control 
Technology  requirements,  offset 
requirements,  statewide  compliance 
requirements.  Federal  Land  Manager 
Notification  and  Class  I  Area  Visib^ty 
Protection  requirements,  and 
Alternative  Source  Siting  Analysis 
requirements.  Rule  1304  establishes  the 
exemptions  from  Regulation  Xin.  Rule 
1306  establishes  the  emission 
calculation  procedures.  Rule  1309 
establishes  procedures  for  the  creation, 
banking,  and  use  of  emission  reduction 
credits.  Rule  1309.1  establishes  the 
Priority  Reserve  which  will  provide 
credits  for  specific  priority  sources.  Rule 
1310,  Analysis  and  Reporting, 
establishes  a  thirty  day  review  for  die 
District  to  issue  completeness 
determinations  for  permit  applications, 
and  the  requirement  for  public 
notification  of  proposed  Emission 
Reduction  Credits.  Rule  1313,  Permits  to 
Operate,  establishes  procedures  for 
issuing  p)ermits  to  operate  for  sources 
not  required  to  obtain  a  permit  to 
construct.  Regulation  XIII  and  Rule  212, 
therefore,  contain  the  permitting 
requirements  for  sources  located  in 
nonattainment  areas. 

Rules  212,  1301, 1302, 1303, 1304, 
1306, 1309, 1309.1. 1310,  and  1313 
represent  comprehensive  revisions  to 
the  District's  NSR  permitting 
regulations.  These  rules  are  intended  to 
replace  Rules  212, 1301, 1302, 1303,      - 
1304, 1305, 1306, 1307, 1308,  1310,  and 
1313t  which  were  approved  into  the  SIP 
by  EPA  on  2/3/89, 1/21/81, 1/21/81,  2/ 
21/81. 3/12/86, 1/20/85,  1/21/81,  5/18/ 
81, 1/21/81, 1/21/81, and  1/21/81, 
respectively.  The  District  has  adopted 
the  current  revisions  to  Regulation  XIII 
and  Rule  212  in  part  to  meet  the  CAA 
and  the  November  15. 1992  deadline  for 
submittal. 

The  District  is  composed  of  Los 
Angeles  County,  Orange  County, 
Riverside  County,  and  San  Bernardino 
County.  The  Air  Quality  Management 
Area  of  the  District  is  designated  as  an   . 
extreme  ozone  nonattainment  area, 
while  the  rest  of  the  District  is 
designated  as  severe  ozone 
nonattainment  area.  The  District  is  also 
designated  nonattainment  for  PMlO, 
N02,  and  CO.  For  the  detailed  area 
designations  that  apply  to  the  District,    * 
please  refer  to  40  CFR  81.305.  The  CAA 
air  quality  planning  requirements  for 


nonattainment  NSR  are  set  out  in  part 
D  of  Title  I  of  the  Act,  with 
implementing  regulations  at  40  CFR  ' 
51.160  through  51.165.  EPA  has 
determined  that  the  District's  submittal 
satisfies  these  requirements. 

District  Rule  201,  which  prohibits 
construction  of  sources  or  modifications 
prior  to  permit  issuance  and  compliance 
with  the  requirements  of  these  rules,  is 
integral  to  Regulation  XIO.  EPA  is 
approving  Regulation'  XIII  based  on  the 
understanding  that  the  District  will 
continue  to  enforce  Rule  201  in  a 
maimer  consistent  with  the  federal 
regulations  prohibiting  construction 
before  permit  issuance.  The  District  has 
interpreted  Rule  201  to  prohibit  such 
pre-permit  construction  in  its  interim 
Rule  201  interpretation  dated  September 
19,  1994. 

In  addition,  this  approval  is  based  on 
the  imderstanding  that  the  District  will 
apply  a  tracking  system  which  will 
continuously  show  in  the  aggregate  that 
the  ENstrict:  (1)  will  provide  for  the 
necessary  offsets  required  to  meet  the 
appropriate  statutory  offset  ratio;  and  (2) 
will  mitigate  emissions  from  those 
sources  exempted  from  offsets  under 
Rule  1304  which  are  not  exempt  from 
federal  regulation.  However,  offsets  for 
sources  exempt  from  offsets  due  to  their 
switch  frt>m  ozone  depleting 
compounds  (ODCs)  to  volatile  organic 
compounds  (VOCs)  will  be  provided  by 
the  District  through  reductions  achieved 
by  the  District's  1994  attainment  plan 
which  EPA  has  proposed  to  approve  at 
FR  10920  [Vol.61,  No.  53/Monday, 
March  18. 19961 ICA114-1-7280;  FRL- 
5439-8).  Therefore,  the  District  need  not 
show  in  the  tracking  system  mitigation 
in  the  aggregate  for  those  particular 
sources.  The  District,  however,  has 
committed  to  track  such  reductions  to 
avoid  double  counting  reductions  used    . 
to  meet  the  offset  ratio  in  the  aggregate. 
If  the  District  modifies  the  attainment 
plan  so  that  it  no  longer  provides  offsets 
for  sources  switching  emissions  from 
ODCs  to  VOCs.  then-the  District  will 
have  to  show  that  those"  VOC  emissions 
increases  will  be  offset  by  the  District 
through  the  tracking  system  as  are  all 
other  emissions  soiuces  exempt  under 
Rule  1304,  or  modify  Rule  1304  to 
exclude  exemptions  for  such  sources. 

EPA's  approval  is  also  based  on  the 
Distrfct's  interpretation  of  Regulation 
Xin  to  require  a  net  emissions  increase 
calculation  consistent  with  federal 
requirements  fur  extreme  ozone  non- 
attainment  areas  in  the  non-SEDAB 
area,  for  severe  ozone  non-attainment 
areas  in  the  SEDAB  area,  and  for  all 
other  pollutants  subject  to  regulation  in 
all  parts  of  the  District. 
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Lastly,  as  part  of  this  approval, 
interpoliutant  trades  proposed -within 
District  will  be  subject  to  EPA  approval. 

For  a  more  detailed  desqdption  of 
how  the  submitted  Regulation  XIII  and 
Rule  212  meet  the  Act's  applicable 
requirements,  please  refer  to  EPA's 
technical  support  document  (TSD), 

Action  . 

EPA  has  evaluated  Regulation  XIII 
and  Rule  212  and  has  determined  that 
they  are  consistent  with  the  CAA,  EPA 
regulations  and  EPA  policy.  Therefore, 
District  Rules  212, 1301, 1302, 1303. 
1304, 1306, 1309, 1309.1.  and  1310  ate 
being  approved  under  section  110(kK3) 
of  the  CAA  as  meeting  the  requirements 
of  section  110(a),  and  part  D  of  Title  I 
of  the  Act. 

Admiiii8tratiTe.^eview 

Nothing  in  this  action  should  be 
construed  as  permitting  or  allowing  or 
establishing  a  precedent  for  any  future 
request  for  revision  to  any  state 
implementation  plan.  Each  request  for 
revision  to  the  state  implementation 
plan  shall  be  considered  separately  in 
light  of  specific  technical,  economic  and 
environmental  factors  and  in  relation  to 
relevant  statutory  and  regulatory 
requirements. 

EPA  is  publishing  this  document 
without  prior  proposal  in  part  because 
the  District  has  provided  public 
workshops  in  the  development  of  the 
submitted  rules,  and  provided  the 
opportunity  for  public  comment  prior  to 
adoption  of  the  submitted  rules.  At  that 
time,  no  significant  comments  were 
received  by  the  District.  The  Agency 
therefore  views  this  as  a  non- 
conjroversial  amendment  and 
anticipates  no  adverse  comments. 
However,  in  a  separate  document  in  this 
Federal  Register  publication,  EPA  is 
proposing  to  approve  the  SIP  revision 
should  adverse  or  critical  comments  be 
filed.  This  action  wiU4)0«f{iective 
February  3, 1997,  utfless,  unless  by 
January  3, 1997,  adverse  or  critical 
comments  are  received. 

If  EPA  receives  such  comments,  this 
action  will  be  withdrawn  before  the 
effective  date  by  publishing  a 
subsequent  document  that  will 
withdraw  the  final  action.  AH  public 
comments  received  will  then  be 
addressed  in  a  subsequent  final  rule  . 
based  on  this  action  serving  as  a 
proposed  rule.  EPA  will  not  institute  a 
second  comment  period  on  this  action. 
Any  parties  interested  in  commenting 
on  this  action  should  do  so  at  this  time. 
If  no  such  comments  are  received,  the 
public  is  advised  that  this  action  will  be 
effective  February  3, 1997. 


Regulatory  Process 


Under  the  Regulatory  Flexibility  Act, 
5  U.S.C.  600  et  seq.,  EPA  must  prepare 
a  regulatory  flexibility  analysis 
assessing  the  impact  of  any  proposed  or 
final  rule  on  small  entities.  5  U.S.C.  603 
and  604.  Alternatively,  EPA  may  certify 
that  the  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  Small  entities 
include  small  businesses,  small  not-for- 
profit  enterprises,  and  government 
entities  with  jurisdiction  over 
populations  of  less  than  50,000. 

SIP  approvals  under  section  110  and 
subchapter  I,  part  D,  of  the  CAA  do  not 
create  any  new  requirements,  but 
simply  approve  requirements  that  the 
State  is  already  imposing.  Therefoie, 
because  the  Federal  SIP-approval  does 
not  impose  any  new  requirements,  I 
certify  that  it  does  not  have  a  significant 
impact  on  affected  small «n titles. 
Moreover,  due  to  the  nature  of  the 
Federal-state  relationship  under  the 
CAA,  preparation  of  a  regulatory 
flexibility  analysis  would  constitute 
Federal  inquiry  into  the  economic 
reasonableness  of  state  action.  The  CAA 
forbids  EPA  to  base  its  actions 
concerning  SIPs  on  such  grounds. 
Union  Electric  Co.  v.  U.S.  E.P.A..  427 
U.S.  246,  256-66  (S.Ct.  1976);  42  U.S.C. 
7410(a)(2). 

Unfunded  Mandates  and  SBREFA    ' 

Under  Sections  202,  203,  and  205  of 
the  Unfunded  Mandates  Reform  Act  of 
1995  ("Unfunded  Mandates  Act"), 
signed  into  law  on  March  22, 1995,  EPA 
must  undertake  various  actions  in 
association  with  proposed  or  final  rules 
that  include  a  Federal  mandate  that  may 
result  in  estimated  costs  of  $100  million 
or  more  to  the  private  sector  or  to  State, 
local,  or  tribal  governments  in  the 
aggregate. 

Through  submission  of  this  state 
implementation  plan  or  plan  revision, 
the  State  and  any  aflected  local  or  tribal 
governments  have  elected  to  adopt  the 
program  provided  for  under  part  D  of 
the  Clean  Air  Act.  These  rules  may  bind 
State,  local,  and  tribal  governments  to 
perform  certain  actions  and  also  require 
the  private  sector  to  perform  certain 
duties.  The  rules  being  approved  by  this 
action  will  impose  no  new  requiremec 
because  affected  sources  are  already 
subject  to  these  regulations  under  State 
law.  Therefore,  no  additional  costs  to 
State,  local,  or  tribal  governments  or  to 
the  private  sector  result  from  this  action. 
EPA  has  also  determined  that  this  final 
action  does  not  include  a  mtuidate  that 
may  result  in  estimated  costs  of  $100 
million  or  more  to  State,  local,  or  tribal 


governments  in  the  aggregate  or  to  the 
private  sector. 

Under  5  U.S.C.  801(a)(1)(A)  as  added 
by  the  Small  Business  Regulatory 
Enforcement  Fairness  Act  of  1996,  EPA 
submitted  a  report  containing  these 
rules  and  other  required  information  to 
the  U.S.  Senate,  the  U.S.  House  of 
Rwresentatives  and  the  Comptroller 
General  of  the  General  Accoonting 
Office  prior  to  publication  of  the  rule  in 
today's  Federal  Register.  This  rule  is 
not  a  "major  rule"  as  defined  by  5 
U.S.C.  804(2). 

.  This  action  has  been  classified  as  a 
Table  3  action  for  signature  by  the 
Regional  Administrator  under  the 
procedures  published  in  the  Federal 
,_>H^egi8ter  on  January  19, 1989  (54  FR 
2214-2225),  as  revised  b)f  a  ]»\y  10, 
1995  memorandum  from  N$£^  Nichols, 
Assistant  AdministratorforAir  and 
Radiation.  The  Oflice  of  Management 
and  Budget  (OMB)  has  exenwed  this 


regulatory  action  from  Exec4ti\ 
12866  review. 


ler 


List  of  Subjects  in  40  CFR  Part  52 

Environmental  protection,  Afr 
pollution  control,  Hydrocarbons. 
Incorporation  by  reference. 
Intergovernmental  relations.  Nitrogen 
dioxide,  Particulate  matter,  Reporting 
and  recordkeeping  requirements,  Sulfur 
dioxide.  Volatile  organic  compounds. 

Dated:  October  29. 1996. 
J4|n  Wise, 
Acting  Regional  Administrator. 

Subpart  F  of  part  52,  chapter  I,  Title 
40  of  the  Code  of  Federal  Regulations  is 
amended  as  follows: 


PART  52— {AMENDED] 

l.fhei 


^^ 


le  authority  citation  for  Part  52 
continues  to  read  as  follows: 

Authority:  42  U.S.C  7401-7671q. 

Subpart  F— CaHfomia  ^^ 


2.  Section  52.220  is  amended  by 
adding  paragraph  (c)(240)  to  read  as 
follows: 

§52.220    Identification  of  plan. 

•        *         •         •         * 

Mc)  *  •  * 

(240)  New  and  amended  regulations 
^rthe  following  APCD  were  submitted 

August  28,  1996  by  the  Governor's 

signee. 

(i)  IncDr|X)ration  by  reference. 

(A)  South  Coast  Air  Quality 
Management  District  _ 

(2)  Rules  212, 1301, 1302,  1309, 
1309.1, 1310,  and  1313,  adopted  on 
December  7, 1995.  Rule  1303,  adopted 


i 
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on  May  10. 1996.  and  Rules  1304  and 
1306.  adopted  on  June  14. 1996. 

»        *        •        •        • 

IFR  Doc.  96*30872  Filed  12-3-96;  8:45  am) 
■HAJNQOOOKi 


40  CFR  Part  81 
[NE-012-1012a;  FRL-6655-4] 

Designation  of  Areas  for  Air  Quality 
Planning  Purposes;  State  of  Nebraslu 

AGENCY:  Environmental  Protection 

Agency  (EPA). 

action;  Direct  final  rule. 

summary:  This  document  takes  final 
action  to  correct  a  previous  action 
published  on  November  6, 1991,  that 
designated  portions  of  Omaha, 
Nebraska,  as  nonattainment  for  the  lead 
National  Ambient  Air  Quality  Standard 
(NAAQS)  (see  56  FR  56694). 
Specifically,  this  action  corrects  a 
mistake  made  in  designating  the 
southern  boundary  of  that 
nonattainment  area, 
DATES:  This  action  is  effective  Febniary 
3. 1997  unless  by  January  3, 1997 
adverse  or  critical  comments  are 
received.  If  the  effective  date  is  delayed, 
timely  notice  will  be  published  in  the 
F^eral  Registo-. 

AODRESSES:  Comments  may  be  mailed  to 
Josh  Tapp,  Environmental  Protection 
Agency,  Air  Branch,  726  Minnesota 
Avenue,  Kansas  City,  Kansas  66101. 
Copies  of  the  documents  relevant  to  this 
action  are  available  for  public 
inspection  during  normal  business 
hours  at  the:  Environmental  Protection 
Agency,  Air  Planning  and  Development 
Btanch,  726  Minnesota  Avenue,  Kansas 
City,  Kansas  66101;  and  the  EPA  Air 
and  Radiation  Dodiet  and  Information 
Center,  401  M  Street,  SW.,  Washington, 
DC  20460. 

FOR  FURTHER  INFORMATION  CONTACT:  Josh 
Tapp  at  (913) 551-7606. 
SUPPLa»ITARY  INFORMATION:  On 
January  24, 1991 ,  the  stale  of  Nebraska 
submitted  a  letter  which  contained  a 
recommendation  for  the  EPA  to 
designate  a  portion  of  Omaha  as 
nonattainment  for  tKe  lead  NAAQS.  In 
the  letter,  the  state  recommended  the 
boundaries  based  on  existing 
monitoring  data.  The  specific 
boundaries  listed  in  Nebraska's  January 

1991  letter  are:  Fourth  Street  on  the 
south.  Eleventh  Street  on  the  west, 
Avenue  H  and  the  Nebraska-Iowa  border 

on  the  north,  and  the  Missouri  River  on 

he  east. 
On  August  27. 1996,  the  state  of 

Nebraska  submitted  a  letter  which 

notified  the  EPA  that  its  request  in  1991 


was  not  fully  accurate.  The  southern 
boundary  was  originally  defined  based 
on  the  fJBCt  that  data  recorded  at  the' 
monitor  located  at  Fourth  Street  and 
Jones  Street  showed  attainment  of  the 
lead  standard.  However,  in  its  1991 
request,  Nebraska  incorrectly  requested 
that  the  southern  boundary  be 
designated  as  Fourth  Street  which 
actually  runs  north  and  south.  The 
Augiist  1996  letter  requests  that  the  EPA 
correct  the  error  by  designating  the  j 
southern  boundary  as  Jones  Street    ' 
which  runs  east  and  west.  The  state 
supplied  a  map  which  clearly  delineates 
the  relationship  of  Fourth  Street  and 
Jones  Street  to  the  nonattainment  area  to 
support  its  request. 

Under  section  110(k)(6)  of  the  Clean 
Air  Act  (CAA),  the  EPA  may  revise  a 
previous  designation  when  it 
determines  that  the  designation  was  in 
error.  The  EPA  has  determined  that  its 
identification  of  the  southern  boundary 
of  the  Omaha  lead  nonattainment  area 
was  in  error  for  the  reasons  stated 
above. 

I.  Final  Action 

Pursuant  to  section  110(k)(6)  of  the 
Clean  Air  Act,  this  is  a  direct  final 
action  which  redefines  the  southern 
boundary  of  the  Omaha  lead 
nonattainment  area  as  Jones  Street. 

The  EPA  is  publishing  this  action 
without  prior  proposal  because  the 
Agency  views  this  as  a  noncontroversial 
amendment  and  anticipates  no  adverse 
comments.  However,  in  a  separate 
document  in  this  Federal  Register 
publication,  the  EPA  is  proposing  to 
approve  the  SIP  revision  should  adverse 
or  critical  comments  be  filed.  This 
action  is  effective  February  3, 1997 
unless,  by  January  3, 1997,  adverse  or 
critical  comments  are  received. 

If  the  EPA  receives  such  comments, 
this  action  will  be  withdrawn  before  the 
effective  date  by  publish  fng  a 
subsequent  document  that  will 
withdraw  the  final  action.  All  public 
comments  received  will  then  be 
addressed  in  a  subsequent  final  rule 
based  on  this  action  serving  as  a 
proposed  rule.  The  EPA  will  not 
institute  a  second  comment  period  on 
this  action.  Any  parties  interested  in 
commenting  on  this  action  should  do  so 
_8^  this  time.  If  no  such  comments  are 
received,  the  public  is  advised  that  this 
action  is  effective  February  3, 1997. 

Nothing  in  this  action  should  be 
construed  as  permitting  or  allowing  or 
establishing  a  precedent  for  any  future 
request  for  revision  to  any  SIP.  Each 
request  for  revision  to  the  SIP  shall  bo 
considered  separately  in  light  of  specific 
technical,  economic,  and  environmental 


factors,  and  in  relation  to  relevant 
statutory  and  regulatory  requirements. 

n.  Administrative  Requirements 

A.  Executive  Order  12866 

This  action  has  been  classified  as  a 
Table  3  action  for  signature  by  the 
Regional  Administrator  under  the 
procedures  published  in  the  Federal 
Register  on  January  19,  1989  (54  FR 
2214-2225),  as  revised  bya  July  10, 
1995,  memorandum  from  Mary  Nichols, 
Assistant  Administrator  for  Air  and 
Radiation.  The  Office  of  Management 
and  Budget  has  exempted  this 
regulatory  action  from  E.O.  12866 
review. 

B.  Unfunded  Mandates 

Under  section  202  of  the  Unfunded 
Manfiates  Reform  Act  of  1995 
("Unfunded  Mandates  Act"),  signed 
into  law  on  March  22, 1995,  the  EPA 
must  prepare  a  budgetary  impact 
statement  to  accompany  any  proposed 
or  final  rule  that  includes  a  Federal 
mandate  that  may  result  in  estimated 
costs  to  state,  local,  or  tribal 
governments  in  the  aggregate;  or  to 
private  sector,  of  $100  million  or  more. 
Under  section  205,  the  EPA  must  select 
the  most  cost-effective  and  least 
burdensome  alternative  that  achieves 
the  objectives  of  the  rule  and  is 
consistent  with  statutory  requirements. 
Section  203  requires  the  EPA  to 
establish  a  plan  for  informing  and 
advising  any  small  governments  that 
may  be  significantly  or  uniquely 
impacted  by  the  rule. 

The  EPA  has  determined  that  the 
approval  action  promulgated  does  not 
include  a  Federal  mandate  that  may 
result  in  estimated  costs  of  $100  million 
or  more  to  either  state,  locA,  or  tribal 
governments  in  the  aggregate,  or  to  the 
private  sector.  This  Federal  action 
approves  preexisting  requirements 
under  state  or  local  law,  and  imposes  no 
new  Federal  requirements.  Accordingly, 
no  additional  costs  to  state,  local,  or 
tribal  governments,  or  to  the  private 
sector,  result  &om  this  action. 

C.  Submission  to  Congress  and  the 
General  Accounting  Office 

Under  5  U.S.C  801(a)(1)(A)  as  added 
by  the  Small  Business  Regulatory 
Enforcement  Fairness  Act  of  1996,  EPA 
submitted  a  report  containing  this  rule 
and  other  required  information  to  the 
U.S.  Senate,  the  U.S.  House  of 
Representatives,  and  the  Comptroller 
General  of  the  General  Accounting 
Office  prior  to  publication  of  the  rule  in 
today's  Federal  Register.  This  rule  is 
not  a  "major  rule"  as  defined  by  5 
U.S.C.  804(2). 
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D.  Petitions  for  Judicial  Review 

Under  section  307(b)(1)  of  the  CAA, 
petitions  for  judicial  review  of  this 
action  must  be  filed  in  the  United  States 
Court  of  Appeals  for  the  appropriate 
circuit  by  February  3, 1997.  Filing  a 
petition  for  reconsideration  by  the 
Administrator  of  this  final  rule  does  not 
affect  the  finality  of  this  rule  for  the 
purposes  of  judicial  review,  nor  does  it 
extend  the  time  within  which  a  petition 
for  judicial  review  may  be  filed,  and 
shall  not  postpone  the  effectiveness  of 
such  rule  or  action.  This  action  may  not 


be  challenged  later  in  proceedings  to 
enforce  its  requirements.  (See  section 
307(b)(2).) 


list  of  Subjects  in  40  CFR  Part  81 

Environmental  protection.  Air 
pollution  control.  National  parks.  - 
Wilderness  areas. 

Dated:  NDvember  14, 1996. 
Dennis  Grams, 
Re^onal  Administrator. 

Part  81.  chapter  I,  title  40  of  the  Code 
of  Federal  Regulations  is  amended  as 
follows: 


PART  81— {AMENDED] 

1.  The  authority  citation  for  part  81 
continues  to  read  as  follows: 

An^MMity:  42  U.S.C  7401— 7671q. 
Subpart  B-Mebraska 

2.  Section  81.328  is  amended  by 
revising  the  lead  table  to  read  as 
follows: 


181.328 


Nebraska— LEAD 

1. 

f 

Designated  area 

Designation 

Classiftcation 

Date 

Type 

Date 

Type 

Douglas  County  (part):  ^ 

Portion  of  city  of  Onliha  bounded  t)y:  Jones  Street  on  the  sotitti. 
Eleventh  Street  on  the  west,  Avenue  H  and  the  Nebraska-Iowa 
border  on  the  north,  and  the  Missoun  River  on  ttie  east 

Rest  of  State  Not  Designated 

1/S^ 

Norattainment 

(FR  Doc.  96-30471  Filed  12-3-96;  8:45  am] 
IHI I  Mfi  CODE  BBOO  80  T 


DEPARTMENT  OF  TRANSPORTATION 

Fedaral  HigfiWsy  Adminlstrationc 

48  CFR  Part  367 

RIN  212S-AD92 

Single  Stats  tnsurenc*  Registration; 
Receipt  Rule 

AQENCY:  Federal  Highway 
Administration  (FHWA),  DOT. 
ACTION:  Final  rule;  continued 
suspension  of  effectiveness. 

SUMMARY:  This  document  continues  the 
suspension  of  the  effectiveness  of  the 
final  nile  concerning  a  receipt  pro^sion 
of  Single  State  Insuirance  Registratron 
which  was  pubUshed  at  60  FR  30ail  on 
Jime  7, 1995.  The  rule  had  directed  the 
Base  States  to  make  copies  of  their 
issued  receipts  which  indicate  that  e 
motor  carrier  has  filed  the  required 
proof  of  insurance  and  has  paid  the 
required  fees.  Affected  parties  then 
requested  the  Interstate  Commerce 
Commission  (ICC)  to  suspend  the 
effectiveness  of  the  final  rule  and  to 
reinstate  the  earlier  rule  allowing  the 
motor  carriers  to  make  the  copies 
instead  of  the  Base  States.  This  request 
was  granted.  This  action  continues  the 
extension  of  the  current  temporary 
receipt  rule  which  was  reinstated  at  60 
FR  39874  on  August  4. 1995.  until  the 


DOT  adopts  a  final  nde  implranenting  a 
new  motor  carrier  registration  system. 

EFFECTIVE  DATE:  Effective  December  4, 
1996,  §  367.5,  as  revised  at  60  FR  30011, 
June  7,  1995,  and  suspended  at  60  FR 
39875,  August  4, 1995,  is  further 
suspended  until  January  1, 1998. 
Section  367.5,N|rhich  was  reinstated  at 
60  FR  39875,  Aligust  4. 1995,  continues 
in  effect  December  4, 1996,  through 
December  31, 1997.  7^ 

FOR  FURTHER  INFORMATION  CONTACT:  Ms. 

Dixie  E.  Horton,  Office  of  Motor  Carrier 
Planning  and  Customer  Liaison,  (202) 
366-4340,  or  Ms.  Grace  Reidy,  Office  of 
Chief  Counsel,  (202)  366-0761,  Federal 
Highway  Administration,  400  Seventh 
Street,  SW.,  Washington.  DC  20590. 
Office  hours  are  from  7:45  a.m.  to  4:15 
p.m.,  e.t,  Monday  through  I^day, 
except  Federal  holidays. 

SUPPLEMENTARY  INFORMATION:  Since  the 
Motor  Carrier  Act  of  1935.  Pub.  L.  74- 
255,  49  Stat.  543,  Congress  has 
permitted  the  States  ta  police 
imauthorized  operations  by  interstate 
for-hire  motor  carriers.  In  1965, 
Congress  allowed  the  States  to  oiforce 
this  activity  through  a  multi-filing 
system  of  operating  authority 
registration,  the  so-called  "bingo  stamp" 
program.  See  Pub.  L.  89-170,  79  Stat. 
648.  This  program,  (formerly  49  U.S.C. 
11506,  now  section  14504),  was 
administered  at  49  CFR  part  1023.  Hie 
Intermodal  Sur&oe  Transportation 
Efficiency  Act  of  1991  (ISTEA)(  Pub.  L. 
102-240, 105  Stat.  1914)  created  the 
Single  State  Registi^tion  System  (SSRS) 
to  replace  the  "bingo  stamp"  program. 


Section  4005  of  the  ISTEA  significantly 
amended  49  U.S.C.  11506  in  creating 
the  SSRS.  Under  the  SSRS.  a  carrier:  (a) 
Files  proof  of  insurance  with  a  single 
"registration"(or  Base)  State;  (b)  pays 
the  Base  State  fees  that  are  subject  to 
allocation  among  all  States  in  which  the 
carrier  operates  and  which  participate 
in  the  system;  and  (c)  keeps,  in  each  of 
its  commercial  vehicles,  a  copy  of  the 
receipt  issued  by  the  Base  State. 

The.ISTEA  directed  the  ICC  to  issue 
impleiinenting  rules  under  which  the 
SSRS  would  operate.  In  a  decision  in  Ex 
Parte  No.  MC-lOO  (Sub-No.  6),  Single 
State  Insurance  Registration,  9 1.C.C.2d 
610  (1993),  notice  published  at  58  FR 
28932  on  May  18, 1993,  the  ICC  adopted 
final  regulations  that  replaced  the    ' 
"bingo  stamp"  program  regulations. 
These  new  SSRS  regulations  were 
diallenged  and  upheld  in  court,  with 
one  exception  concemitig  who  makes 
the  official  copies  of  the  Base  State- 
issued  receipt.  Nat'I  Ass'n  of  Regulatory 
Util.  Comm'rs  v.  ICC,  41  F.3d  721  (D.C. 
Or.  1994).  The  court  ruled  that  the 
States,  rather  than  the  motor  carriers, 
should  make  the  copies  of  the  Base 
State-issued  receipt  that  must  be  kept  in 
each  vehicle.  The  court  remanded  this 
particular  rule  to  the  ICC  for 
consideratim.  Inja  decision  served  June 
6, 1995.  notice  published  at  60  FR 
30011  on  June  7, 1995,  the  ICC  adopted 
a  revised  final  rule  requiring  the  States 
to  issue  the  official  copies  of  the 
receipts,  effective  July  7, 1995. 

By  a  petition  filed  July  11, 1995,  the 
National  Conference  of  State 
Transportation  Specialists  (NCSTS) 


.^_ 
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requested  that  the  I(X  postpone  the 
effectiveness  of  this  revised  receipt  rule 
for  one  year.  The  American  Trucking 
Associations  (ATA)  and  the  American 
Insurance  Association  fiied  letters 
supporting  the  petition.  The  NCSTS 
indicated  that  it  ^s  working  with  the 
motor  carrier  and  insurance  industries 
and  the  DOT  to  create  a  new  insurance 
program.  The  ICC  agreed  to  maintain  the 
status  quo  while  interested  parties 
consider  alternatives  to  the  SSRS, 
suspended  the  effectiveness  of  the 
revised  final  rul^,  and  reinstated  the 
receipt  rule  that  previously  was  in 
effect.  Ex  Parte  No.  MC-lOO  (Sub-No.  6). 
Single  State  Insurance  Registration, 
served  July  31,  1995,  and  notice 
published  at  60  FR  39874  on  August  4, 
1995.  The  reinstated,  temporary  receipt 
rule  is  found  at  49  CFR  367.5  and  would 
have  remained  in  effect  until  December 
31, 1996.  Carriers  continue  to  make  the 
copies  of  the  Base  State-issued  receipt  to 
be  kept  in  each  vehicle. 

Subsequent  to  this  ICC  action. 
Congress  passed  the  ICC  Termination 
Act  of  1995  (ICCTA)  Pub.  L.  104-88, 109 
Stat.  803,  888.  which  eliminated  the  ICC 
and  transferred  the  SSRS.  in  49  U.S.C. 
14504.  to  the  DOT,  under  standards 
maintained  by  the  Secretary  of     . 
Transportation.  Congress  did  not  specify 
in  the  ICCTA  who  should  make  the 
copies  of  the  receipts;  rather,  it 
reiterated  that  a  copy  must  be  retained 
in  each  of  a  carrier's  commercial 
vehicles.  Section  204  of  the  ICCTA 
preserves  the  existing  ICC  SSRS  rules  at 
49  CFR  part  367  until  the  Secretary 
modifles  them,  if  necessary.  In  a  Federal 
Register  notice  (61  FR  14372,  April  1, 
1996),  the  FHWA  stated,  generally,  that 
all  of  the  ICC's  existing  rules  and 
regulations  are  to  remain  in  effect  until 
further  action  is  taken.  The  particular 
SSRS  regulations  now  in  effect  in  49 
CFR  part  367  fall  under  that  notice  and 
will  remain  in  effect  until  further  action 
is  taken.  The  FHWA  anticipates  that 
these  rules  will  govern  the  operations  of 
the  SSRS  until  further  notice. 

Section  13908  of  title  48,  U.S.C, 
under  section  103  of  the  ICCTA  directs 
the  Secretary,  in  a  rulemaking  to  be 
completed  by  December  31,  1997,  to 
replace  four  exis^g  motor  carrier 
registration/in|(mnation  systems  with  a 
single  replacement  system.  One  of  the 
four  systems  to  be  replaced  is  the  SSRS, 
provided  certain  conditions  are  met. 
Therefore,  it  is  possible  that  the  current 
SSRS  will  be  altered  or  eliminated  in 
that  rulemaking.  The  FHWA  issued  an 
advance  notice  of  proposed  rulemaking 
(ANPRM)  seeking  comments  from  the 
States,  representatives  of  the  motor 
carrier  and  insurance  industries,  and  the 
public  on  the  single,  replacement 


system  (61  FR  43816,  August  26, 1996). 
Interested  parties  may  file  comments  on 
alternatives  to  the  SSRS  in  relation  to 
that  ANPRM. 

On  April  22. 1996,  the  ATA  filed  a 
request  with  the  FHWA  that  the  former 
ICC  order,  suspending  the  effiactiveness 
of  its  June  6,  1995  decision  and 
reinstating  the  earlier  rule,  be  extended 
until  the  Secretary  has  issued  new 
regulations  in  the  section  13908 
rulemaking,  which  may  potentially 
replace  the  SSRS  in  its  entirety.  The 
ATA  argues  that  without  the  extension 
motor  carriers  and  States  would 
otherwise  have  to  develop  expensive 
and  cumbersome  systems  that  may  be  in 
effect  for  only  one  year.  It  asserts  that 
the  States  will  not  be  harmed  by  the 
extension  of  the  suspension  which  will 
continue  the  current,  smooth  operations 
of  SSRS.  On  April  26, 1996,  the  North 
Dakota  Department  of  Transportation 
wrote  in  support  of  the  ATA's  request. 
On  May  8, 1996.  the  NCSTS  also  wrote 
in  support  of  the  extension  of  the 
suspension  of  the  ICC's  July  7, 1995, 
receipt  rule.  The  NCSTS  states  that  it  is 
not  worthwhile  to  make  significant 
changes  in  the  SSRS  program  that  may 
last  only  for  one  or  two  registration 
years.  These  requests  seek  to  continue 
the  reinstated,  temporary  rule  allowing 
motor  carriers  to  make  the  copies  of  the 
Base  State-issued  receipts,  instead  of  the 
States,  until  the  future  of  the  SSRS 
program  is  resolved. 

Given  the  likely  transitory  natiue  of 
the  SSRS,  the  support  of  the  major 
parties  affected  by  the  rule,<and  the  lack 
of  specific  congressional  direction  to  the 
contrary,  the  FHWA  has  decided  to 
continue  the  suspension  of  the 
effiactiveness  of  the  revised  final  rule 
and  keep  in  effect  the  reinstated, 
temporary  receipt  rule  at  49  CFR  367.5, 
Registration  Receipts.  This  suspension 
of  effectiveness  will  continue  until  the 
future  of  SSRS  is  resolved  in  the 
pending  rulemaking,  which  has  a 
December  31, 1997,  deadline  for   •      • 
completion.  The  petitioning  parties  . 
have  submitted  adequate  justification 
for  their  requests.  Because  it  is  unclear 
whether  the  SSRS  will  continue  in 
existence  beyond  the  next  year, 
preserving  the  status  quo  will  prevent 
unnecessary  disruptions  in  the  day-to- 
day operations  of  the  SSRS.  The 
interested  parties  will  have  ample 
opportunity  to  comment  on  the  future  of 
the  SSRS  in  the  section  13908 
rulemaking.  This  action  will  also  alert 
the  SSRS  States  so  that  they  will  avoid 
incurring  substantial,  unnecessary 
copying  expenses  for  the  next 
registration  year.  While  there  is  no 
evidence  of  any  pattern  of  abuse,  the 
SSRS  rules  do  provide  for  penalties  if 


violations  of  the  rules  should  occur,  49 
CFR  367.7. 

Kegnlatary  Analyses  and  Notices 

The  FHWA  finds  that  prior  notice  i 
opportunity  for  comment  are 
unnecessary  and  contrary  to  the  public 
intere^  under  5  U.S.C.  553  (b)(3)(B) 
because  the  issue  of  who  should  make 
the  copies  of  Base  State-issued  SSRS 
receipts  has  already  been  the  subject  of 
a  notice-and-comment  rulemaking  in  a 
May  11, 1992,  advance  notice  of 
proposed  rulemaking  (57  FR  20072),  a 
January  25.  1993,  notice  of  proposed 
rulemaking  (58  FR  5951),  a  May  18, 
1993,  notice  of  final  rulemaking  (58  FR 
28932),  and  a  June  7.  1995,  notice  of 
revised  final  rulemaking  (60  FR  30011). 
In  addition,  this  final  rule  simply 
extends  the  effective  date  of  the  existing 
temporary  rule  in  order  to  ensure  the 
smooth  operation  of  the  SSRS  for  the 
next  year,  after  which  it  may>><?l  even 
be  in  existence,  and  prevents  SSRS 
States  from  incurring  substantialX 
unnecessary  copying  and  transition- 
related  expenses.  Finally,  the  FHWA 
believes  that  further  notice  and 
opportunity  for  comment  are  not 
required  under  the  regulatory  policies 
and  procedures  of  the  DOT.  In  light  of 
the  earlier  opportunities  to  comment  on 
this  subject,  the  FHWA  does  not 
anticipate  that  providing  an  additional 
comment  period  on  this  action  would 
result  in  the  receipt  of  useful 
information. 

The  FHWA  also  believes  that  good 
cause  exists  to  dispense  with  the  30-day 
delayed  effective  date  requirement  of-5 
U.S.C.  553(d)  due  to  the  natiue  of  this 
rulemaking.  This  final  rule  preserves  the 
status  quo  until  the  13908  rulemaking  is 
completed  and  the  future  of  the  SSRS  is 
determined.  Continuing  the 
effectiveness  of  the  reinstated, 
temporary  rule  also  relieves  the  motor 
carrier  industry  of  the  requirement  and 
experise  of  converting  to  a  new  and 
more  burdensome  process  for  copying 
receipts  for  only  a  brief  period. 

Executive  Order  12866  (Regulatory 
Planning  and  Review)  and  DOT 
Regulatory  Policies  and  Procedures 

The  FHWA  has  determined  that  this 
action  is  neither  a  significant  regulatory, 
action  under  Executive  Order  12866  nor 
significant  under  the  Department  of 
Transportation's  regulatory  policies  and 
procedures.  In  this  action,  the  FHWA 
continues  the  suspension  of  the 
effectiveness  of  a  final  rule,  and  thereby, 
continues  the  effectiveness  of  the 
reinstated,  temporary  rule  now  in  place 
for  nearly  one  year.  It  is  anticipated  that 
the  economic  impact  of  this  action  will 
not  be  substantial  because  the  status 
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quo  is  extended  until  the  future  of  the 
SSRS  is  made  clearer  in  the  49  U.S.C. 
13908  rulemaking  to  be  completed  by 
December  31. 1997.  The  FHWA  is  not 
altering  an  existing  regulation  in  such  a 
way  as  to  either  impose  or  eliminate  any 
economic  burden.    , 

Regulatory  Flexibility  Act 

In  compliance  with  the  Regulatory 
Flexibility  Act  (Pub.  L.  9&-354.  5  U.S.C. 
601-612),  the  FHWA  has  evaluated  the 
effects  of  this  action  on  small  entities. 
Based  on  the  evaluation,  the  FHWA 
hereby  certifies  that  this  action  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 
As  noted  above,  the  FHWA  is  merely 
extending  the  efliective  date  of  a 
reinstated,  temporary  rule  already  in 
effect  and  is  not  altering  the  existing 
regulation  in  such  a  way  as  to  either 
impose  or  eliminate  any  economic 
burden. 

Executive  Order  12612  (Federalism 
Assessment) 

This  action  has  been  analyzed  in 
accordance  with  the  principles  and 
criteria  contained  in  Executive  Order 
12612,  and  it  has  been  determined  that 
this' action  does  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  federalism  assessment. 

Executive  Order  12372 
(Inlergovemraental  Review) 

Catalog  of  Federal  Domestic: ' 
Assistance  Program  Number  20.217, 
Motor  Carrier  Safety.  The  regulations 
implementing  Executive  Order  12372 
regarding  intergovernmental 
consultation  on  Federal  programs  and 
activities  do  not  apply  to  this  program. 

Paperwork  Reduction  Act 

This  action  does  not  contain  a 
collection  of  information  requirement 
for  purposes  of  the  Paperwork 
Reduction  Act  of  1995,  44  U.S.C.  3501 
et  seq. 

National  Environmental  Policy  Act 

The  agency  has  analyzed  this  action 
for  the  purpose  of  the  National 
Environmental  Policy  Act  of  1969  (42 
U.S.C.  4321  et  seq.)  and  has  determined 
that  this  action  would  not  have  any 
effect  on  the  quality  of  the  environment. 

Regulatory  Identification  Numbo' 

A  regulation  identification  number 
(RIN)  is  assigned  to  each  regulatory 
action  listed  in  the  Unifled  Agenda  of 
Federal  Regulations.  The  Regulatory 
Information  Service  Center  publishes 
the  Unified  Agenda  in  April  and 
October  of  each  year.  The  RIN  number 
contained  in  the  heading  of  this 


document  can  be  used  to  cross  reference 
this  action  with  the  Unified  Agenda. 

List  of  Subjects  in  49  CFR  Part  367 

Commercial  motor  vehicle,  Fin^cial 
responsibility.  Insurance.  Motor 
carriers.  Motor  vehicle  safety. 
Registration,  Reporting  and 
recordkeeping  requirements. 

Issued  on:  November  25, 1996. 
Rodney  E.  Slater,  # 

Federal  Midway  Administrator.  J 
[FR  Doc.  96-30835  Filed  12-3-96;  8:45  am] 
BiuiNO  cooe  4eiO-22-^ 


National  Highway  Traffic  Safety 
Administration 

49  CFR  Part  571 

[Docket  No.  74-14;  Notice  106] 

RIN  2127-AQ14 

Federal  Motor  Vehicle  Safety 
Standards;  Occupant  Crash  Protection 

AQB4CY:  National  Highway  TrafBc 
Safety  Administration  (NHTSA).  DOT. 
ACnON:  Final  Rule,  correcting 
amendment. 

summary:  On  November  27,  1996, 
NHTSA  published  a  final  rule  requiring 
vehicles  with  air  bags  to  have  three  new 
warning  labels.  Previously, 
manufacturers  of  vehicles  without 
passenger-side  air  bags  were  permitted 
to  omit  language  concerning  the  hazards 
to  children  from  these  bags.  Due  to  an 
error,  the  regulatory  language  of  the 
final  rule  did  not  include  a  similar 
exclusion  from  some  of  the  warnings. 
This  notice  corrects  that  error. 
DATES:  Effective  Date:  The  amendments 
made  in  this  rule  are  effective  December 
27, 1996. 

Petition  Date:  Any  petitions  for 
reconsideration  must  bereceived by 
NHTSA  no  later  than  January  21,  1997. 
ADDRESSES:  Any  petitions  for 
reconsideration  should  refer.to  the 
docket  and  notice  number  of  this  notice 
and  be  submitted  to:  Administrator, 
National  Highway  Traffic  Safety 
Administration,  400  Seventh  Street,  SW, 
Washington,  DC  20590. 
FOR  FliRTHER  INFORMATION  CONTACT: 
Mary  Versailles,  Office  of  Safety 
Performance  Standards,  NPS-31,  . 
National  Highway  Traffic  Safety 
Administration,  400  Seventh  Street,  SW, 
Washington,  D.C.  20590;  telephone 
(202)  366-2057;  facsimile  (202)  366- 
4329;  electronic  mail 
"mversailIes@nhtsa.dot.gov". 

SUPPLEMENTARY  INFORMATION:  On 
November  27, 1996,  NHTSA  published 


a  final  rule  amending  49  CFR  571.208  to 
require  vehicles  with  air  bags  to  have 
three  new  warning  labels  (61  FR  60206). 
Qae  of  these  labels,  a  sun  visor  label, 
includes  two  warnings  concerning  the 
adverse  effects  of  passenger-side  air  bags 
for  infants  and  children.  The  warnings 
are  "Children  12  and  under  can  be 
killed  by  the  air  bag"  and  "Never  put  a 
rear-facing  child  seat  in  the  fiont." 
These  warnings  are  not  necessary  for 
vehicles  that  do  not  have  passenger-side 
air  bags.  In  addition,  both  sun  visor 
labels  include  a  pictogram  that  depicts 
a  passenger-side  air  bag  striking  a  rear- 
feeing  child  seat.  Again,  this  pictogram 
would  be  confusing  in  a  vehicle  that 
does  not  have  a  passenger-side  air  bag. 

The  regulatory  language  in  place  prior 
to  the  November  27, 1996  final  rule 
permitted  vehicle  manufacturers  to  omit 
statements  concerning  the  danger  to 
children  fixim  passenger-side  air  bags  if 
a  vehicle  does  not  have  a  passenger-side 
air  bag.  This  notice  adds  similar 
flexibility  to  the  enhanced  labeling 
requirements  of  the  November  27, 1996 
rule,  so  that  manufacturers  will  be 
permitted  to  tailor  the  new  warning 
labels  appropriately  for  vehicles  that  do 
not  have  a  passenger-side  air  bag.  The 
warning  labels  on  the  visor  of  vehicles 
that  do  not  have  a  passenger-side  air  bag 
will  omit  the  pictogram  showing  a  child 
being  injured  bya  passenger-side  air  bag 
and  omit  the  two  warnings  of  hazards  to 
children  from  passenger-side  air  bags. 

NHTSA  notes  that  vehicles  that  do 
not  have  passenger-side  air  bags  would 
only  be  required  to  have  warning  labels 
on  the  driver's  sun  visor,  but 
manufacturers  would  be  permitted  to 
include  the  label  voluntarily  on  the 
passenger-side  sun  visor.  Two  of  the 
warnings  on  the  label,  "Always  use  seat 
belts  and  child  restraints"  and  "The 
back  seat  is  the  safest  place  for 
children,"  are  equally  applicable  to  the 
passenger  position  in  vehicles  without 
air  bags. 

NHTSA  finds  for  good  cause  that  this 
final  rule  can  be  made  Effective  in  less 
than  30  days.  The  exclusion  was 
inadvertently  not  included  in  the 
regulatory  Icmguage  of  the  November  27. 
1996,  final  rule,  lliis  notice  should 
therefore  be  effective  on  the  same  date 
as  the  earlier  ndel 

Rulemaking  Analyses  and  Notices 

ExecuUve  Order  12866  and  DOT 
Regulatory  Policies  and  Procedures 

NHTSA  has  considered  the  impact  of 
this  rulemaking  action  under  E.O.  12866 
and  the  Department  of  Transportation's 
regulatory  policies  and  procedures.  This 
rulemaking  document  was  not  reviewed 
under  E.0. 12866,  "Regulatory  Planning 
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and  Review."  This  document  is  part  of 
an  action  that  was  determined  to  be 
"significant"  under  the  Department  of 
Transportation's  regulatory  policies  and 
'  procediu-es.  However,  this  notice  does 
not  impose  any  new  requirements  on 
manufacturers.  It  simply  corrects  an 
error. 

Reffilatory  Flexibility  Act 

NHTSA  has  also  considered  the 
impacts  of  this  final  rule  under  the 
Regulatory  Flexibility  Act.  I  hereby 
certify  that  this  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities.  As 
explained  above,  this  rule  will  not  have 
an  economic  impact  on  any 
manufacturer. 

Paperwork  Reduction  Act 

In  accordance  with  the  Paperwork 
Reduction  Act  of  1980  (Pub.  L.  96-511). 
there  are  no  requirements  for 
information  collection  associated  with 
this  final  rule. 

National  Environmental  Policy  Act 

NHTSA  has  also  analyzed  this  final 
rule  under  the  National  Environmental 
Policy  Act  and  determined  that  it  will 
not  have  a  significant  impact  on  the 
human  environment. 

Executive  Order  12612  (Federalism) 

NHTSA  has  analyzed  this  rule  in 
accordance  with  the  principles  and 
criteria  contained  in  E.O.  12612,  and 
has  determined  that  this  rule  will  not 
have  significant  federalism  implications 
to  warrant  the  preparation  of  a 
Federalism  Assessment. 

Civil  Justice  Reform 

This  final  rule  does  not  have  any 
retroactive  effect.  Und*  49  U.S.C. 
30103,  whenever  a  Federal  motor 
vehicle  safety  standard  is  in  effect,  a 
State  may  not  adopt  or  maintain  a  safety 
standard  applicable  to  the  same  aspect 
of  performance  which  is  not  identical  to 
the  Federal  standard,  except  to  the 
extent  that  the  State  requirement 
imposes  a  higher  level  of  performance 
and  applies  only  to  vehicles  procured 
for  the  State's  use.  49  U.S.C.  30161  sets 
forth  a  procedure  for  judicial  review  of 
final  hiles  establishing,  amending  or 
revoking  Federal  motor  vehicle  safety 
standards.  That  section  does  not  require 
submission  of  a  petition  for 
reconsideration  or  other  administrative 
proceedings  before  parties  may  file  suit 
in  court. 

List  of  Subjects  in  49  CFR  Part  571 

Imports,  Motor  vehicle  safety.  Motor 
vehicles. 


In  consideration  of  the  foregoing,  49 
CFR  Part  571  is* amended  as  follows: 

PART  571-fEDeRAL  MOTOR  ^;. 

VEHICLE  SAFCTY  STANDARDS  t 

1.  The  authority  citation  for  Part  571 
of  Title  49  continues  to  read  as  follows: 

Authority:  49  U.S.C.  322,  30111,  30115, 
30117,  and  30166;  delegation  of  authority  at 
49  CFR  1.50. 

2.  Section  571.208  is  amended  by 
revising  the  introductory  text  of 
S4.5. 1(b)(2)  and  S4.5.1(c)(2)  and  by 
adding  new  S4.5.1(b)(2)(iv)  and 
S4.5.1(c)(2Miii)  to  read  as  follows: 

$571,208    Standard  No.  208,  Occupant 
Crash  Protection. 

*  *        *        •        *  .-*'.* 

S4.5.1  Labeling  and  owner's  manual 
information. 

*  •        •        ■*        • 

(b)  Sun  visor  warning  label. 

•  *        *        •        • 

(2)  Vehicles  manufactured  on  or  after 
February  25,  1996.  Each  vehicle  shall 
have  a  label  permanently  affixed  to 
either  side  of  the  sun  visor,  at  the 
manufacturer's  option,  at  each  front 
outboard  seating  position  that  is 
equipped  with  an  inflatable  restraint. 
The  label  shall  conform  in  content  to 
the  label  shown  in  either  Figure  6a  or 
6b  of  this  standard,  as  appropriate,  and 
shall  comply  with  the  requirements  of  . 
S4.5.1(b)(2)(i)  through  S4.5.l(b)(2)(iv). 

(iv)  If  the  vehicle  does  not  have  an 
inflatable  restraint  at  any  front  seating 
position  other  than  that  for  the  driver, 
the  label  shown  in  Figure  6a  may  be 
modified  by  omitting  the  pictogram  and 
changing  the  message  text  to  read: 

DEATH  or  SERIOUS  INJURY  can  occur. 

•  Sit  as  far  bacic  as  possible  from  the  air 
bag. 

•  ALWAYS  use  SEAT  BELTS  and  CHILD 
RESTRAINTS. 

•  The  BACK  SEAT  is  the  SAFEST  place 
for  children.  >   '    •  . 
.         *         .         .        *        '-'    -%■',.  ■   '■'■ 

(c)  Air  bag  alert  label.  '    '  ' : 

•  *        *        *        • 

(2)  Vehicles  manufactured  on  or  after 
February  25,  1996.  If  the  label  required 
by  S4.5. 1(b)(2)  is  not  visible  when  the    • 
sun  visor  is  in  the  stowed  position,  an 
air  bag  alert  label  shall  be  permanently 
affixed  to  that  visor  so  that  the  label  is 
visible  when  the  visor  is  in  that 
position.  The  label  shall  conform  in 
content  to  the  sun  visor  label  shown  in 
figure  6c  of  this  standard,  and  shall 
comply  with  the  requirements  of 
S4.5.1(c)(2)(i)  through  S4.5.1(c)(2)(iii). 
***** 

(iii)  If  the  vehicle  does  not  have  an 
inflatable  restraint  at  any  front  seating 


position  other  than  that  for  the  driver, 
the  pictogram  may  be  omitted  from  the 
label  shown  in  Figure  6c 

L.  Robert  Shetton. 

Associate  Administrator  for  Safety 

Performance  Standards. 

(PR  Doc.  96-30836  Filed  11-29-96;  10:33 

am] 
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DEPARTMENT  OF  COMMERCE 

NatkNial  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  679 

[Docket  No.  M0602124-6190-02;  U>. 
112798B] 

Rsheries  of  the  Exclusive  Economic 
Zone  Off  Alaska;  Scallop  Fishery; 
Closure  In  District  16  of  Registration 
AreaD 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 
action:  Closure. 

summary:  NMFS  i&closing'the  scallop 
fishery  in  District  16  of  Scallop 
Registration  Area  D  (Yakutat).  This 
action  is  necessary  to  prevent  exceeding 
the  scallop  total  allowable  catch  (TAC) 
in  this  area.. 

EFFECTIVE  DATE:  Effective  1200  hrs, 
Alaska  local  time  (A.I.t.),  November  29, 
1996,  until  2400  hrs,  A.I.t.,  December 
31, 1996. 

FOR  FURTHER  INFORMATION  CONTACT: 
Andrew  Smoker,  907-586-7228. 
SUPPLEMENTARY  INFORMATION:  The 
scallop  fishery  in  the  exclusive 
economic  zone  off  Alaska  is  managed  by 
NMFS  according  to  the  Fishery 
Management  Flan  for  the  Scallop 
Fishery  off  Alaska  (FMP)  prepared  by 
the  North  Pacific  Fishery  Management 
Council  under  authority  of  the 
Magnuson  Fishery  Conservation  and 
Management  Act.  Fishing  for  scallops  is 
governed  by  regulations  appearing  at  50 
CFR  parts  600  and679. 

In  accordance  with  §  679.62(b),  the 
1996  scallop  TAC  for  District  16  of 
Scallop  Registration  Area  D  was 
established  by  the  Final  1996  Harvest 
Specifications  of  Scallops  (61  FR  38099. 
July  23,  1996)  as  27,000  lb  (12,247  kg) 
shucked  meat. 

The  Administrator,  Alaska  Region, 
NMFS,  has  determined,  in  accordance 
with  §  679.62(c),  that  the  scallop  TAC 
for  District  16  of  Scallop  Registration 
Area  D  has  been  reached.  Therefore. 


.(T 


Federal  Register  /  Vol.  61,  No.  234  /  Wednesday,  December  4,  1996  /  Rules  and  Regulations  64299 


NMFS  is  prohibiting  the  taking  and 
retention  of  scallops  in  District  16  of 
Scallop  Registration  Area  D  firom  1200 
hrs,  A.t.t.,  November  29, 1996.  through 
2400  hrs,  A.l.t,  December  31, 1996. 

Classification  ., 

This  action  is  taken  under  §  679.62 
and  is  exempt  firom  review  under  E.O. 
12866. 

Authority:  16  U.S.C.  1801  etseq. 
Dated:  November  27,  1996. 
Gary  Matlock, 

Director,  Office  of  Sustainable  Fisheries, 

National  Marine  Fisheries  Service. 

(FR  Doc.  96-30886  Filed  11-29-96;  2:52  pm) 
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50  CFR  Part  679 

[Docket  No.  961 1 26333-6333-01 ;  I.D. 
110486A] 

RIN0648-XX73 

Fistieries  of  the£xclusive  Economic 
Zone  Off  Alaska;  Guff^  Alaska; 
Interim  1997  Harvest  SfMsWeations 

AQBICY:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce.  "" 

ACTION:  Interim  1997  harvest 
specifications  for  groundfish;  associated 
management  measures;  and  closures. 

summary:  NMFS  issues  interim  1997 
total  allowable  catch  (TAC)  amounts  for 
each  category  of  groundfish  and 
specifications  for  prohibited  species 
bycatch  allowances  for  the  groundfish 
fishery  of  the  Gulf  of  Alaska  (GOA). 
NMFS  is  closing  certain  fisheries  as 
specified  in  the  interim  1997  groundfish 
specifications.  The  intended  efi^ect  is  to 
conserve  and  manage  the  groundfish 
resources  in  the  GOA. 

EFFECTIVE  DATE:  0001  hrs,  Alaska  local 
time  (A.l.t.),  January  1, 1997,  until  the 
effective  date  of  the  Final  1997  Harvest 
Specifications  for  Groundfish,  which 
will  be  published  in  the  Federal 
Register. 

ADDRESSES:  The  preliminary  Stock 
Assessment  and  Fishery  Evaluation 
(SAFE)  Report,  dated  September  1996, 
is  available  from  the  North  Pacific 
Fishery  Management  Council,  605  West 
4th  Avenue,  Suite  306,  Anchorage,  AK 
99501-2252. 

FOR  FURTHER  INFORMATION  CONTACT:  Kaja 
Brlx,  907-586-7228. 


SUPPLEMENTARY  INFORMATION: 
Background 

The  domestic  and  foreign  groundfish 
fisheries  in  the  exclusive  economic  zone 
of  the  GOA  are  managed  by  NMFS 
according  to  the  Fishery  Management 
Plan  for  Groundfish  of  the  Gulf  of 
Alaska  (FMP).  The  FMP  vvas  prepared 
by  the  North  Pacific  Fishery 
Management  Council  (Council)  and 
approved  by  NMFS  under  the  authority 
of  the  Magnuson-Stevens  Fishery 
Conservation  and  Management  Act 
(Magnuson-Stevens  Act).  The  FMP  is 
implemented  by  regulations  at  50  CFR 
part  679.  General  regulations  that  also 
pertain  to  the  U.S.  fisheries  appear  at  50 
CFR  part  600. 

The  Council  met  September  18-22, 
1996,  to  review  scientific  information 
concerning  groundfish  stocks.  Hie 
preliminary  specifications  are  based  on 
the  current  stock  assessments  contained 
in  the  preliminary  GOA  Groundfish 
SAFE  Report,  dated  September  1996,  as 
well  as  recommendations  by  the  GOA 
Groundfish  Plan  Team,  Advisory  Panel, 
and  Scientific  and  Statistical 
Committee.  The  preliminary  SAFE 
Report  was  prepared  and  presented  to 
the  Council  by  the  GOA  Groundfish 
Plan  Team  and  summarizes  the  best 
available  scientific  informajtion.  Copies 
of  the  SAFE  Report  are  available  from 
the  Council  (see  ADDRESSES).  The 
Council  recommended  a  preliminary 
total  TAC  amount  of  267,940  metric 
tons  (mt)  and  a  preliminary  total 
acceptable  biological  catch  (ABC) 
amount  of  546,720  mt  for  the  1997 
fishing  year.  NMFS  adjusted  the  total 
TAC  amount  to  265,692  mt  to 
accommodate  a  revision  to  the  Central 
Gulf  Regulatory  Area  (CG)  "other 
rockfish"  TAC  amount.  NMFS  reduced 
the  CG  "other  rockfish"  TAC  amount  to 
960  mt,  which  is  equal  to  the  1997  ABC, 
because  the  Council's  recommended 
TAC  of  1,170  mt  for  this  area  exceeded 
the  CG  1997  ABC.  This  reduced  the 
"other  species"  category  TAC  to  12,652 
mt,  as  well  as  the  overall  TAC  amount. 

Under  §679.20(c)(l)(ii),  NMFS  is 
publishing  in  the  Proposed  Rules 
section  of  this  issue  of  the  Federal 
Register  for  review  and  comment 
proposed  initial  harvest  specifications 
for  groundfish  and  associated 
management  measures  in  the  GOA  for 
the  1997  fishing  year.  Those  proposed 
specifications  contain  detailed 
information  on  the  1997  specification 
process  and  provide  a  discussion  of  the 
preliminary  ABCs,  proposed 
estabtishment  of  the  1997  auaual  TAC 
amounts  and  apportionmei^  thereof 


and  reserves  for  each  target  species  and 
the  "other  species"  category, 
apportionments  of  pollock  and  Pacific 
cod  TAC,  apportionments  of  the 
sablefish  TAC  to  vessels  using  hook- 
and-line  and  trawl  gear,  halibut 
prohibited  species  catch  (PSC)  limits, 
and  seasonal  allocations  of  theiialibut 
PSC  limits. 

Regulations  at  §  679.20(c)(2)  require     / 
that  one-fourth  of  the  proposed  / 

specifications,  not  including  the  f 

reserves  and  the  first  seasonal  allowance 
of  pollock,  one-fourth  of  the  inshore  and 
of^hore  allocations  of  Pacific  cod  in 
each  regulatory^rea,  the  proposed  first 
seasonal  allowance  of  pollock,  and  one-, 
fourth  of  the  halibut  PSC  amounts 
become  effiective  at  0001  hours,  A.l.t., 
January  1,  on  an  interim  basis  and 
remain  in  effect  until  superseded  by  the 
final  harvest  specifications,  which  will 
be  published  in  the  Federal  Register. 
This  action  provides  interim  TAC 
specifications  and  apportionments 
thereof  for  the  1997  fishing  year,  which 
will  become  available  On  January  1, 
1997.  on  an  interim  or  preliminary 
basis.  Background  information 
concerning  the  1997  groundfish  harvest 
specification  process  upon  which  this 
interim  action  is  based  is  provided  in 
the  proposed  initial  harveo^ 
^specifications  appearing  in  the  Propesed 
Rules  section  of  this  Federal  Register 
issue. 

The  reserves  for  the  GOA  are  20 
percent  of  the  TAC  amounts  for  pollock. 
Pacific  cod,  flatfish  species,  and  the 
"other  species"  category.  Given  that  the 
GOA  groundfish  TAC  amounts  have 
been  utilized  fully  since  1987,  and 
NMFS  expects  the  same  to  occur  in 
1997,  NNffS  proposes  reapportioning  all 
the  reserves  to  TAC.  The  interim  TAC 
amounts  contained  in  Table  1  reflect  the 
reapportionment  of  reserves  back  to  the 
TAC.  V 

1 .  Interim  TAO-Amounts  and 
Apportionm&nts  Thereof 

l^ble  1  provides  interim  TAC 
amf  unts,  interim  TAC  allocations  of 
Paaficicod  to  the  inshore  and  ofEshore 
.components,  the  first  seasonal 
allowance  of  pollock  in  the  combined 
Western  and  Central  regulatory  areas, 
and  interim  sablefish  TAC 
apportionments  to  hook-and-Une  and 
.trawl  gear.  These  interim  TAC  amounts 
apd  apportionments  thereof  become 
effective  at  0001  hours,  A.l.t.,  January  1, 
1967. 


/ 


V 
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Table  l.— Interim  1997  TAG  Amounts  op  Groundfish  for  the  Combined  Western/Central  (W/C).  Western 
(W).  Central  (C).  and  Eastern  (E)  Regulatory. Areas  and  in  the  West  Yakutat  (WYak).  Southeast  Out- 
side (SB3T)  and  Gulfwide  (GW)  Districts  of  the  Gulf  of  Alaska  (G0A)'-2.  The  First  Seasonal  Allowances 
of  Pollock  in  the  ComtMoed  W/C  Regulatory  Areas.  Interim  SaWefish  TAG  Apportionments  to  Hook-and-line  <H/ 
L) aRdTrawl  (TRW)  Gear 


/  •    . 

Species 

Area 

Interim  TAG 
(mt) 

Polk)cW,3'» 

— • 

,.-^:.. 

W  (61) 
C(62) 
C(63) 

W/C 

E 

W 
W 

c 
c 

E 
E 

W 

c 

E 
W 

c 

E 

w 
c 

E 

w 
c 

,E 

W 
0 

E 

W 

w 
c 
c 

WYak 
WYak 
SEO 
SEO 

9,075 
4.575 
4.875 

Subtotal 

18,525 
1.002 

Total             . ..; 

19,527. 

Pacific  cod*  , 

Inshore  .' 

Offshore                        ... 

•■■•■•■••••••••••■■••^•■■••••••■••••••••••■•••■•■•■■■•a 



3,393 
377 

Inshore       .  ..- .". 

J 

7,722 

Offshore 

858 

Inshore 

•••••^•. .••..••••.••••••.••••••••••••• 

585 

Offshore ^ — ...^ 

- ~' • 

65 

Total 

13,000 

Flatfish.  Deep-water  e 

♦ 

r-     .'rr    •:  * 

- 

115 

1,875 

780 

Total  .._ 

2,770 

Rex  sole 

t- 

>      ■• 

270 

1,410 

562 

-'        Total  

2,242 

Flathead  sole 

r  ■.. 

•4-.                             .      "    .* 

V'*"*' r"— •  " 

500 

1.250 

685 

Total    

2,435 

Flatfish.  ShaHow-wafer' 

— — 

a 

1.125 

3238 

295 

Total  

4,658 

Arrowtooth  flounder 

1.250 
6.250 
1.250 

Total  

8.750 

Sabtefish8  9'o 
H/L 

<      , 

N/A(300) 

TRW  

75 

HA.....„ .: „ 

TRW 

•■••■■■••■••■•>«■••■■■•••••■••■••>••■•••«••«••■■■■••••• 

• -. 

•■••••■••*•■•■•••••••■•■ 

N/A(938) 
235 

^ 

N/A  (489) 

TRW  

25 

H/L „ _ 

-• 

■^      ' 

N/A  (800) 

TRW  

r 

43 

^' 
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Table  1.— Interim  1997  TAC  Amounts  of  Groundfish  for  the  Combined  Western/Central  (W/C).  Western 
(W),  Central  (C),  and  Eastern  (E)  Regulatory  Areas  and  in  the  West  Yakutat  (WYak),  Southeast  Out- 
side (SEO).  ano^Gulfwide  (GW)  Districts  of  the  Gulf  of  Alaska  (GOA)'^.  The  First  Seasonal  Allowances 
of  PoHock  In  )the  Combined  W/C  Regulatory  Areas.  Interim  Sablefish  TAC  Apportionments  to  Hook-and-line  (H/ 
L)  and  TravKl/fTRW)  Gear— Continued 


.^:l_ 


Species 


Total  

Pacific  ocean  perch  ^  ^ 


■:>>.■■. 


Total  

Shortraker/rougheye  '* 


Total  

Rockfish.  nortfiem  '^ 


r 


Area 


Total  

Rockfish.  other '*»« 


.^ 


Total 

Rockfish,  pelagk:  shelf  ^^ 


0 


Total  

Rockfish,  demersal  sheif  SEO  " 


Thomyhead  rockfish 
Atka  mackerel 


Total  ....... 

Other  species  ^^ 


:^: 


GOA  Total  Interim  TAC 


W 
C 

E 


W 
C 

E 


W 
C 

E 


W 
C 

E 


W 
C 

E 


SEO 

GW 

W 
C 

E 


IntefimrAC 
„(mt) 


2.905 

367 
975 
690 


2.032 

40 
275 
120 


435 

160 

1,153 

5 


1.318 

25 
240 
188 


453 

228 
800 
270 


1.298 

238 

390 

578 

231 

1 


810 
3.163 


66,424 


interim  TAC  amounts  have  been  rounded.) 

^  Reserves  have  been  reapportioned  back  to  each  species  TAC  and  are  reflected  in  the  interim  TAC  amounts.  (See  §  679.20(a)(2)) 

2  See  §679.2  for  definitions  of  regulatory  area  and  statistical  area.  See  Figure  3b  to  part  679  for  a  description  of  regulatory  district. 

3  Pollock  is  apportioned  to  three  statistical  areas  in  the  combined  Western/Central  Regulatory  Area,  and  is  further  divided  into  three  aJkwv- 
ances  of  25  percent,  25  percent,  and  50  percent.  The  first  allowances  are  m  effect  on  an  interim  basis  as  of  January  1,  1997.  In  the  Eastern 
Regulatory  Area,  pollock  is  not  divided  into  less  than  annual  allowances,  arxl  one-fourth  of  the  TAC  is  available  on  an  interim  t>asis. 

*The  TAC  apportionment  for  pollock  in  all  regulatory  areas  and  all  seasonal  alk>wances  is  divided  into  inshore  and  offshore  components. 
The  inshore  component  is  apportioned  100  percent  of  the  poNock  TAC  in  each  regulatory  area  after  subtraction  of  amounts  that  are  determined 
by  the  Regional  Administrator,  NMFS,  to  be  necessary  to  support  the  bycatch  needs  of  the  offshore  component  in  directed  fisheries  for  other 
groundfish  species.  At  this  time,  these  bycatch  amounts  are  unknown  and  wHI  be  determined  during  Ibe  fishing  year.  (See  §  679.^a)(6)(ii)) 

5  The  TAG  apportionment  of  Pacific  cod  in  all  regulatory  areas  is  divided  into  inshore  and  offshore  components.  The  inshore  and  otfsnore 
component  allocations  are  90  percent  and  10  percent,  respectively,  of  the  Pacific  cod  TAC  in  each  regulatory  area.  (See  §679.20(a)(6)(iii)) 

■  "Deep-water  flatfish"  means  Dover  sole  and  Greenland  turtiot. 

'"ShaJk>w-water  flatfish"  means  flatfish  not  including  "deep-water  flatfish,''  flathead  sole,  rex  sole,  or  arrowtootti  fkxjiKler. 

•Sat)lefish  TAC  amounts  kx  each  of  the  regulatory  areas  and  distrrcts  are  assigned  to  hook-and-line  and  trawl  gear.  In  the  Central  and 
Western  Regulatory  Areas,  80  percent  of  the  TAC  is  allocated  to  hook-and-line  gear  and  20  percent  to  trawl  gear.  In  the  Eastern  Regulatory 
Area,  95  percent  of  the  TAC  is  assigned  to  hook-and-line  aear.  Five  percent  is  alkxated  to  trawl  gear  and  may  only  be  used  as'bycatch  to 
support  directed  fisheries  lor  other  target  species.  (See  §  679.20(a)(4))  "* 
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as; 


»Tne  sabtefish  hook-an<l-line  (H/L)  gear  fishery  is  managed  under  the  Individual  Fishing  Quota  (IFQ)  program  and  is  subjert  to  regulator* 
contained  in  subpart  D  of  50  CFR  part  679.  Annual  IFQ  amounts  are  based  on  the  final  TAC  amount  specified  for  the  saWefish  H/L  g«ar  fish- 
latnedin  the  final  specifications  for  groundfish.  Under  §  679.7(f)(3),  retention  of  sablefish  caught  with  H/L  gear  is  prohtorted  unless 
»,^t  is  authorized  under  a  valid  IFQ  permit  and  IFQ  card.  In  1997,  IFQ  pemits  and  IFQ  cards  will  not  be  valid  prior  to  the  effective  date 
1997  final  specifications  Thus,  fishing  lor  sablefish  with  H/L  gear  will  not  be  authorized  under  these  intenm  speafications.  Nonetheless, 
amounts  are  shown  in  parentheses  to  reflect  assignments  of  one-fourth  of  the  proposed  TAC  amounts  among  gear  categories  and  reg- 
««,,  areas  in  accordance  with  §679.20(c)(2)(i).  See  §679.40  for  guidance  on  the  annual  allocation  of  IFQ. 

lo^aWefish  caught  in  the  GOA  with  gear  other  than  hook-and-line  or  tra*rl  gear  must  be  treated  as  prohibited  species  and  may  not  be  re- 
tained. 
" ''PacHic  ocean  perch"  means  Se&asfes  a/utus. 

»2"Shortraker/rougheye  rockfish"  means  Sebastes  boreal  (shortraker)  and  S.  aleuUanus  (rougheye). 

""IMorthem  rockfish"  means  Sebastes  fjofyspinis.  ,  .^  ..       ^  ^  .    ..  u 

""Other  rockfish"  in  the  Western  and  Central  Regulatory  Areas  and  in  the  West  Yakutat  D^ict  nwans  stope  rockfish  and  demersal  shelf 
rockfish  The  category  "other  rockfish"  in  the  Southeast  OutskJe  District  means  stope  rockfish.    ♦• 

'5'siope  rockfish"  means  Sebastes  aurora  (aurora),  S.  metanostomjs  (blackgil),  S.  pauctspinis  (bocaccto),  S.  aoodei  (chtlipepper)^. 

crameri  (darkbtotch),  S.  elongatus  (greenstriped)..  S.  variegateu  (hariequin),  S.  wHsorv  (pygmy),  S.  prohger  (redstnpe),  S.  zacenfrus  (sharpchm), 

S.  jorbani  (shorttielly),   S.   brevispmis  (silvergrey),   S.   dipkjproa  (splitnose).   S.  saxicota  (stripetaH),   S.   miniatus  (vermilion),   S.   babcoOa 

(reabanded),  and  S.  reedi  (yeltowmouth).  ^  ,   .^     ,       ^  ^  -     j. 

'•"Pelagk:  shelf  rockfish"  inckxtes  Sebastes  melanops  (black).  S.  mystmus  (blue),  S.  dHatus  (dusky),  S.  entofrteias  (widow),  and  S.  ftewrtis 

""Demersal  shelf  rockfish"  means  Sebastes  pinniger  (canary),  S.  nebulosus  (china),  S.  caurinus  (copper),  S.  maliger  (quHlback),  S. 
hetvomaculatus  (rosethom),  S.  ntgrodnctus  (tiger),  and  S.  ruberrimus  (yelloweye).  .     „  ^ 

'» "Other  species"  includes  sculpins,  sharks,  skates,  eulachon.  smelts,  capelin,  squid,  and  octopus.  The  TAC  Kx  other  speaes  equals  5 
percent  of  the  TAG  amounts  of  target  species. 


species  group  in  the  specified  regulatory 
area  or  district. 

The  Regional  Administrator  has 
determined  that  interim  amounts  of 
groundHsh  specified  in  Table  1  of  these 
interim  specifications  for  species  or 
species  groups  identified  in  Table  2  will 
be  necessary  as  incidental  catch  to 
support  anticipated  groundfish  fisheries 
prior  to  the  time  that  final  specifications 
for  groundfish  are  in  effect  for  the  1997 
fishing  year.  Therefore,  NMFS  is 
prohibiting  directed  fishing  for  those 
target  species,  gears,  and  components 
listed  in  Table  2  to  prevent  exceeding 
the  interim  amounts  of  groundfish  TAC 
amounts  specified.  These  closures  will 
be  in  effect  during  the  period  that  the 
1997  interim  specifications  for 
groundfish  TAC  amounts  are  effective 
beginning  at  0001  hours,  A.Lt..  January 
1, 1997,  imtil  superseded  by  the  Final 
1997  Harvest  Specifications  for 
Groundfish,  which  will  be  published  in 
the  Federal  Register.  While  the  closures 
are  in  effect,  the  maximum  retainable 
bycatch  amounts  at  §  679.20(e)  apply  at 
tmy  time  during  a  fishing  trip. 
Additional  closures  and  restrictions 
may  be  found  in  existing  regulations  at 
50  CFR  part  679. 

Table  2.— Closures  to  Directed  Fishing  Under  The  Interim  1997  Total  Allowable  Catch  Amounts  Imple- 
mented BY  This  AcTiof^^  Offshore  =  The  Offshore  Component;  TRW  =  Trawl;  All  =  All  Gears;  WG  = 
Western  Regugatory  Area;  CG  =  Central  Regulatory  Area;  EG  =  Eastern  Regulatory  Area;  GOA  = 
Entire  Gulf  of  Alaska 


2.  Interim  Halibut  PSC  Mortartty  Limits 

Under  §  679.21(d),  annual  Pacifics 
halibut  PSC  mortality  limits  are        \ 
established  for  trawl  and  hook-and-line 
gear  and  may  be  established  for  pot  gear. 
The  Council  proposed  to  reestablish  the 
1996  halibut  mortality  limits  for  1997 
because  no  new  information  was 
available.  As  in  1996,  the  Council 
proposes  to  exempt  pot  gear  and  the 
sablefish  hook-and-line  fishery  ht)m 
halibut  PSC  limits  for  1997.  The  interim 
PSC  limits  are  effective  on  )anu^ry  1, 
1997,  and  remain  in  effect  until 
superseded  by  the  Final  1997  Harvest 
Specifications,  which  will  be  published 
in  the  Federal  Register.  The  interim 
halibut  PSC  limits  are  as  follows:  (1)  500 
mt  to  trawl  gear,  (2)  75  mt  to  hook-and- 
line  gear  for  fisheries  other  than 
demersal  shelf  rockfish,  and  (3)  2.5  mt 
to  hook-and-line  gear  for  demersal  shelf 
rockfish  fishery  in  the  Southeast 
Outside  District. 

Regulations  at  §679.21(d)(3)(iii) 
authorize  apportionments  of  the  trawl 
halibut  PSC  limit  allowance  as  bycatch 
allowances  to  a  deep-water  species 
complex,  comprised  of  rex  sole, 
sablefish,  rockfish,  deep-water  flatfish, 
and  arrowtooth  flounder,  and  a  shallow- 
water  species  complex,  comprised  of  . 


pollock.  Pacific  cod,  shallow-water 
flatfish,  flathead  sole,JVtka  mackerel, 
and  other  species.  The  interim  1997 
apportionment  for  the  shallow-water 
species  complex  is  417  mt  and  for  the 
deep-water  species  complex  is  83  mt. 

3.  Closures  to  Directed  Fishing 

Under  §679.20(d)(l)(iii)(A),  if  the 
Regional  Administrator,  NMFS, 
determines  that  the  amount  of  a  target 
species  or  "other  species"  category 
apportioned  to  a  fishery  or,  with  respect 
to  Pacific  cod,  to  an  allocation  to  the 
inshore  or  offshore  component,  is  likely 
to  be  reached,  the  Regional 
Administrator  may  establish  a  directed 
fishing  allowance  for  that  species  or 
species  group.  In  establishing  a  directed 
fishing  allowance,  the  Regional 
Administrator  shall  consider  the 
amount  of  that  species  group  or 
allocation  of  Pacific  cod  to  the  inshore 
or  offsliore  component  that  will  be  taken 
as  incidental  catch  in  directed  fishing 
for  other  species  in  the  same  regulatory 
area  or  district.  If  the  Regional 
Administrator  establishes  a  directed  ' 
fishing  allowance  and  that  allowance  is 
or  will  be  reached  before  the  end  of  the 
fishing  year,  NMFS  will  prohibit 
directed  fishing  for  that  species  or 


Fishery 


Component 


Gear 


Ctosed  areas 


Atka  mackerel _ 

Flatfish,  Deep-water  

I^ofttiem  roddish 

Other  rockfish . 

Pacifk:  cod  

Pacifte  cod  

Padfc  ocean  perc^ 

Sablefish 


Offshore . 


Al 
Al 
Al 
Al 
Al 
Al 
Al 
Al 


GOA 
WG     . 
WG,  EG 
OCA 
EG 

WG,  CG 
GOA 
GOA 
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Table  2.— Closures  to  Directed  Fishing  Under  The  Interim  1997  Total  Allowable  Catch  Amounts  Imple- 
mented BY  This  Action^  Offshore  =  The  Offshore  Component;  TRW  -  Trawl;  All  =  All  Gears;  WG  ■ 
Western  Regulatory  Area;  CG  -  Central  Regulatory  Area;  EG  =  Eastern  Regulatory  Area;  GOA  « 
Entire  Gulf  of  Alaska— Continued 


Fishery 

Component 

Gear 

Ctosed  areas 

"Shbrtraker/rougheye ...._ 

Thomyhead  roddish ._ _ „ „ _... 

- 

Al  

Al  :...„ 

GOA 
GOA^ 

*  These  closures  to  directed  fishing  are  in  addition  to  closures  andprohibitions  found  in  regulations  at  50  CFR  part  679. 


After  consideration  of  public'  ' 
comments  on  the  proposed  1997 
specifications  and  additional  scientific 
information  presented  at  its  December 
1996  meeting,  the  Cknimnl  may 
recommend  other  closiues  to  directed 
fishing.  Additionally,  N^FS  may 
implement  other  cIosub^s  at^the  time  the 
Final  1997  Specifications  for 
Groundfish  are  implemented,  or  during 
the  1997  fishing  year  as  necessary  for 
effective  management. 

Classification 

This  action  is  CMiithorized  under  50 
CFR  679.20  and  is  exempt  from  review 
under  E.0. 12866. 

The  AA  finds  for  good  cause  under  5 
U.S.C.  553(b)(B)  that  the  need  to 
establish  interim  total  allowable  catch 
limitations  and  other  restrictions  on 
fisheries  in  the  GOA,  effective  on 
January  1  1997,  makes  it  impracticable 


and  contrary  to  the  public  interest  to 
provide  prior  notice  and  opportunity  for 
public  comment  on  this  rule. 
Regulations  at  §  679.20(c)(2)  require 
NMFS  to  specify  interim  harvest 
specifications  to  be  effective  on  January 
1  and  remain  in  effect  until  superseded 
by  the  final  specifications  in  order  for 
the  GOA  groundfish  fishing  season  to 
begin  on  January  1  (see  §679.23). 
Without  interim  specifications  in  effect 
on  January  1,  the  groundfish  fisheries 
would  not  be  able  to  open  on  January 
1,  which  would  result  in  unnecessary 
closures  and  disruption  within  the 
fishing  industry.  Because  the  stock 
assessment  reports  and  other 
information  concerning  the  fisheries  in 
the  GOA  became  available  only 
recently,  NMFS  is  not  able  to  provide  an 
opportunity  for  comment  on  the  interim 
specifications.  It  is  anticipated  that  the 
interim  specifications  will  be  in  efi^ect 


for  only  a  short  period  of  time  before 
they  are  superseded  by  the  final 
specifications.  The  proposed    ■ 
specifications  are  published  as  a 
propos^  rule  in  this  issue  of  the 
Federal  Register  and  provide  the 
opportunity  for  public  comment 

Thesennterim  specifications  are 
exempt  from  the  requirements  of  the 
Regulatory  Flexibility  Act  to  prepare  a 
regulatory  flexibility  analysis  because 
they  are  not  required  to  be  issued  with 
prior  notice  and  opportunity  for  public 
comment. 

Anthorily:  16  U.S.C.  773  et  seq.  and  1801 
etaeq. 

Dated:  November  27, 1996. 
Gary  Matlock, 

Acting  Assistant  Administrator  for  Fisheries, 
National  Maane  Fisheries  Service. 
[PR  Doc.  96-30887  Filed  11-29-96;  2:52  pml 
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Proposed  Rules 


This  section  of  the  FEDERAL  REGISTER 
contains  notices  to  the  public  of  the  proposed 
issuance  of  rules  and  regulations.  The 
purpose  of  these  notices  is  to  give  interested 
persons  an  opportunity  to  participate  in  the 
ruie  making  prior  to  the  adoption  of  the  final 
ftJies.  * 


ENVIRONMENTAL  PROTECHON 
AGENCY 

40  CFR  Part  52 
(NE-011-1011;  FRL-6665-81 

Approval  and  Promulgation  of 
Implementation  Plans;  State  of 
Nebraska 

AQBICY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Proposed  rule. 

summary:  With  this  action,  the  EPA  is 
proposing  to  approve  the  Omaha  lead 
emission  control  plan  submitted  by  the 
state  of  Nebraska  on  August  28, 1996. 
The  plan  was  submitted  by  the  state  to 
satisfy  certain  requirements  under  the 
Clean  Air  Act  (CAA)  (the  Act)  to  reduce 
lead  emissions  sufficient  to  bring  the 
Omaha  area  into  attainment  with  the 
lead  National  Ambient  Air  Quality 
Standard  (NAAQS). 

Due  to  certain  complications  and 
delays  related  to  the  development  and 
submission  of  the  state's  plan,  the  EPA 
is  also  announcing  with  this  document 
the  availability  for  review  of  a  draft 
Federal  Implementation  Plan  (FIP). 
which  reduces  lead  emissions  in  the 
Omaha  lead  ronattainment  area.  A 
Federal  plan  will  be  promulgated  in  the 
absence  of  an  approvable  state  plan. 
DATES:  Comments  must  be  received  on 
or  before  January  3,  1997. 
ADDRESSES:  Comments  on  the  proposed 
approval  of  the  state  plan,  and/or 
requests  for  additional  information  on 
this  proposal,  or  copies  of  the  draft  FIP 
may  be  mailed  to:  Josh  Tapp, 
Environmental  Protection  Agency,  Air 
Branch,  726  Minnesota  Avenue.  Kansas 
City,  Kansas  66101. 

FOR  FURTHER  INFORMATION  CONTACT:  Josh 
Tapp  at  (913)  551-7606  or  Royan  Teter 
at  (913) 551-7609. 
SUPPLEMENTARY  INFORMATION: 

1.  Background 

Currently,  the  only  signiflcant  source 
of  lead  contributing  to  violations  of  the 
lead  NAAQS  is  a  primary  lead  refinery 


owned  and  operated  by  the  American 
Smelting  and  Refining  Company 
(Asarco).  The  refinery  purifies  lead 
bullion  from  a  purity  of  approximately 
97  percent  to  99.9  perceht  lead.  The 
facility's  refining  capacity  is 
approximately  120,000  short  tons  of 
refined  lead  per  year. 

The  original  Omaha  lead  State        . 
Implementation  Plan  (SIP)  was    ,    "   <  - 
approved  by  the  EPA  on  August  3, 1987 
(52  FR  28694).  The  required  control 
measures  were  in  place  by  February 
1988.  Controls  included  improved 
methods  for  unloading  baghouse  dust, 
improved  ventilation  in  the  refinery 
building,  pavement  of  open  areas,  and 
limits  on  production  to  90  percent  of 
maximum.  Later  that  same  year,  several 
violations  of  the  lead  standard  were 
recorded. 

Because  of  continuing  violations  of 
the  standard,  the  EPA  made  a  call  for  a 
lead  SIP  revision  in  August  1990.  On 
January  6, 1992,  the  EPA  designated  the 
area  surrounding  the  facility  as 
nonattaiiunent  for  lead.  (See  56  FR 
56694,  dated  November  6, 1991.)  The 
actual  area  designated  as  nonattainment 
for  lead  is  located  in  the  downtown  area 
of  the  city  of  Omaha,  Nebraska.  The 
northern  boundary  of  the  nonattainment 
area  is  defined  by  Avenue  H  and  the 
Iowa-Nebraska  border.  The  western 
boundary  of  the  nonattainment  area  is 
defined  by  Eleventh  Street.  The  eastern 
boundary  of  the  nonattainment  area  is 
defined  by  the  Missouri  River.  The 
southern  boundary  of  the  nonattainment 
area  is  defined  by  Jones  Street.  As  a 
resuh  of  this  designation,  the  SIP 
subinission  date  was  extended  to  July  6, 
1993,  but  the  state  was  required  to  meet 
the  additional  requirements  in  part  D  of 
title  I  of  the  CAA. 

Early  in  1991.  Asarco  undertook  a 
study  to  develop  an  emissions  inventory 
based  upon  field  studies  and  the  use  of 
two  independently  based  air  quality 
models  (receptor  and  dispersion).  This 
approach  was  necessary  to  more  clearly 
identify  which  of  the  facility's  processes 
were  contributing  to  violations  of  the 
lead  NAAQS  so  as  to  focus  the  control 
strategy  development  on  the  appropriate 
sources.  A  similar  study  was  already 
underway  at  another  facility  in  East 
Helena,  Montana. 

ChkJuly  6, 1993,  Asarco  submitted  a 
control  strategy  to  the  EPA  and  the 
Nebraska  Department  of  Environmental 
Quality  (NDEQ).  The  primary  control 
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measure  in  this  strategy  focused  on  the 
control  of  fugitive  emissions  from  the 
refinery  building  by  utilizing  a  total 
enclosure  and  installing  a  sophisticated 
ventilation  system  equipped  with  high 
efficiency  fabric  filtration  systems 
(baghouses). 

Due  to  the  late  control  strategy 
submission  by  Asarco,  the  state  was     .., 
unable  to  make  the  required  SIP 
submission  by  July  6, 1993.  The  EPA 
sent  a  letter  to  the  Governor  of  Nebraska 
on  August  2, 1993,  notifying  him  that 
the  state  had  fail«l  to  make  the  required 
submission.  This  document  initiated 
sanctions  clocks  in  accordance  with 
section  1 79  of  the  CAA  and  the  FIP 
clock  in  accordance  with  section  110  of 
the  CAA. 

Under  section  179  of  the  CAA,  the 
EPA  must  impose  sanctions  on  a 
nonattainment  area  for  which  the  state 
has  failed  to  submit  a  plan  which  has 
been  determined  complete  by  the  EPA. 
The  first  of  two  sanctions  must  be 
implemented  within  18  months  after  the 
date  of  the  finding  (or  in  this  case,  not 
later  than  January  2, 1995),  and  the 
second  sanction  must  be  implemented 
within  6  months  after  the 
implementation  of  the  first  sanction  (or 
in  this  case,  not  later  than  August  2, 
1995). 

On  August  4,  1994,  (59  FR  39832),  the 
EPA  published  a  rulemaking  which 
identifies  the  order  of  sanctions  as 
follows:  the  first  sanction  to  be  imposed 
is  the  2:1  offset  sanction  which  requires 
2:1  offsets  for  emission  increases  of  the 
nonattainment  pollutant  from  certain 
new  or  modified  major  sources  within 
the  nonattainment  area;  the  second 
sanction  to  be  imposed  is  the  highway 
funding  sanction.  Under  this  sanction, 
Federal  highway  funds  are  withheld 
from  the  nonattainment  area,  unless  the 
funds  are  for  exempt  projects. 

Furthermore,  section  110(c)  of  the  Act 
obligates  the  EPA  to  promulgate  a  FIP 
within  two  years  of  a  finding  that  the 
state  h^  failed  to  submit  the  required 
plan.  The  EPA  must  approve  a  plan 
submitted  by  the  state  in  order  to  stop 
the  FIP  clock. 

The  state  transformed  Asarco's  July  6, 
1993,  control  strategy  into  an 
enforceable  Compliance  Order  and 
submitted  it  to  the  EPA  with  supporting 
documentation  on  December  22, 1993. 
Shortly  thereafter,  Asarco  filed  an 
Administrative  Appeal  of  the  Order. 
The  legal  effect  of  the  Appeal  under 
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state  law  was  to  stay  enforcement  of  the 
Compliance  Order  pending  resolution  of 
the  Administrative  Appeal.  Because  of 
the  stay,  the  EPA  determined  that  the 
SIP  was  incomplg^e,  by  letter  dated  June 
.  24. 1994. 

On  June  2, 1995.  the  Director  issued 
a  decision  on  the  Appeal  and  on  June 
21,  1995,  the  state  submitted  a  plan 
which  was  revised  in  accordance  with 
the  Director's  decision. 

The  EPA  reviewed  this  plan  and 
found  it  complete  on  July  13, 1995. 
stopping  the  2:1  offset  sanction  and 
stopping  the  Federal  highway  funding 
sanction  clock  prior  to  its  expiration  on 
August  2. 1995. 

Ob  June  30, 1995.  Asarco  Hied  a 
petition  for  review  of  the  Compliance 
Order  with  the  District  Court  of 
Lancaster  County.  Nebraska.  On 
November  15, 1995,  prior  to  the  Court's 
decision  on  Asarco's  June  30  appeal, 
Asarco  submitted  to  the  state  a  revised 
control  strategy  which  relies  on  a  partial 
shutdown  and  reconfiguration  of  the 
facility.  The  state  revised  Compliance 
Order  1520  on  June  6, 1996,  to  reflect 
the  revised  control  strategy  and 
submitted  it  to  the  EPA  on  August  28. 
1996.  Although  Asarco's  appeal  is  still 
pending,  the  EPA  is  proposing  action  on 
the  August  28, 1996,  submittal  by  the 
state  of  Nebraska. 

However,  due  to  the  fact  that  the 
state's  submission  of  an  enforceable 
plan  has  been  delayed  significantly 
beyond  the  deadlines  mandated  by  the 
Act,  and  because  the  appeal  is  still 
pending,  the  EPA  is  announcing  the 
availability  for  public  review  of  a  draft 
FIP  which  addresses  lead  emissions  in 
the  Omaha  lead  nonattainment  area. 
Should  Nebraska's  latest  su|t)mission 
become  unenforceable  or  otherwise  be 
rendered  unapprovable.  the^A 
intends  to  promulgate  a  FTP  tdbring  the 
area  into  attainment  as  soon  as 
practicable.  Prior  to  promulgation  of  a 
FTP,  the  EPA  would  issue  a  notice  of 
proposed  rulemaking,  and  consider  any 
conmients  submitted  as  a  result  of  that 
document,  prior  to  taking  final  action. 

II.  Criteria  for  Approval 

The  state's  June  6. 1996,  submission 
was  reviewed  using  the  criteria 
established  by  the  CAA.  The 
requirements  for  all  SIPs  are  contained 
in  section  110(a)(2)  of  the  CAA.  Subpart 
1  of  part  D  of  title  I  of  the  CAA,  and  in. 
particular  section  172(c),  specifies  the 
provisions  necessitated  by  designation 
of  an  area  as  nonattainment  for  any  of 
the  NAAQS.  Further  guidance  and 
criteria  are  set  forth  in  subpart  5  of  part 
D,  the  "General  Preamble  for  the 
Implementation  of  Title  I  of  the  Clean 
Air  Act  Amendments,  of  1990"  (57  PR 


13498).  and  in  the  "Addendum  to  the 
General  Preamble  for  the 
Implementation  of  Title  I  of  the  Clean 
Air  Act  Amendments  of  1990"  (58  FR 
67748). 

III.  Review  of  State  Submittal 

A.  Control  Strategy 

The  control  strategy  must  contain 
provisions  to  ensure  that  Reasonably 
Available  Control  Technology  (RACT). 
including  Reasonably  Available  Control 
Measures  (RACM),  for  area  sources  are 
implemented  (see  section  172(c)(1)  of 
the  CAA).  See  57  FR  13549  and  58  FR 
67748  for  the  EPA's  interpretation  of 
RACM  and  RACT  requirements. 

The  state's  selection  of  control 
strategies  for  the  SIP  was  based  on  an 
evaluation  of  controls  provided  to  the 
state  by  Asarco  and  its  contractors.  In 
this  study,  Asarco  evaluated  15  fugitive 
emission  control  strategies  and  42 
process  and  stack-related  control 
strategies.  Asarco  selected  what  it 
considered  to  be  the  most 
implementable  and  cost-effective 
options  from  this  list  which  would  bring 
the  area  into  attainment  with  the  lead 
NAAQS.  The  state  concurred  with 
Asarco's  assessment  that  these  controls 
constituted  RACT.  Detailed  information 
regarding  Asarco's  control  option 
selection  process  can  be  found  in  the 
EPA's  TSD. 

The  attainment  modeling  assisted 
Asarco  and  the  state  in  focusing  the 
control  strategy  by  indicating  which 
sources  or  groups  of  sources  were  the 
greatest  contributors  to  the  ambient 
concentrations.  In  this  case,  emission 
rates  were  not  necessarily  correlated 
with  the  magnitude  of  the  monitor 
impact.  In  other  words,  some  of  these 
sources  had  relatively  low  emissions 
rates,  but  they  had  a  high  propensity  for 
impacting  ambient  air  near  the  facility. 
Four  of  the  largest  contributors  ta 
ambient  air  concentrations  which  are 
the  focus  of  the  control  strategy  are:  (1) 
The  refinery  building  emissions;  (2)  the 
residue  department  fugitive  emissions; 
(3)  the  bismuth  department  fugitive 
emissions;  and  (4)  outdoor  roadway  and 
stockpile  fugitive  emissions. 

The  reHnery  building  is  the  primary 
production  site  for  lead  at  the  affected 
facility.  This  building  as  it  is  currently 
constructed  contains  uncontrolled  roof 
monitors,  open  air  louvers  along  the  east 
and  west  side  of  the  building,  and  is 
open  at  the  north  end.  Lead  emissions 
from  processes  occurring  within  the 
building  are  permitted  to  escape  from 
these  openings.  This  plan  will  require 
the  shutdown  of  the  refinery  department 
and  the  associated  dore  department. 


thereby  eliminating  all  emissions  from 
these  processes. 

The  main  function  of  the  residue 
department  is  to  reprocess  by-product 
materials  such  as  softener  skims,  caustic 
skims,  dore  slag  and  reverb  black  slag. 
Residue  department  emissions  orginate 
mainly  from  the  cupola  furnace  and 
residue  kettle. 

This  plan^will  require  the  installation 
of  a  secondary  hood  over  the  top  of  the 
cupola  furnace  to  capture  fugitive 
emissions  which  escape  during  furnace 
charging  and  smelting.  Additionally, 
existing  ventilation  hoods  and  ductwork 
which  control  emissions  during  tapping 
of  the  cupola  furnace  are  required  to  be 
replaced  with  a  ventilation  system 
which  provides  more  effective 
emissions  capture.  The  residue  kettle 
ventilation  system  is  also  required  to  be 
replaced  with  a  ventilation  system 
which  provides  more  effective  capture 
of  emissions. 

The  main  function  of  the  bismuth 
department  is  to  facilitate  the  recovery 
of  bismuth  and  dore  by  removing  lead 
oxide  otherwise  known  as  "litharge." 
Two  cuoel  furnaces  in  the  bismuth 
department  facilitate  mudi  of  this 
recovery.  Emissions  originate  bom 
furnace  process  gases  which  escape  , 

capture  by  local  exhaust  hoods.  Other 
sources  of  emissions  include:  furnace 
charging,  litharge  skimming,  Utharge 
handling,  and  metal  tapping.  This  plan 
requires  the  replacement  of  existing     - 
local  exhaust  hoods  with  a  ventilation 
design  which  provides  more  effective 
emissions  capture.  Automatic  dampws 
and  temperature  controls  are  required  to 
be  installed  for  the  cupel  furnaces  to 
ensure  adequate  furnace  ventilation  and 
to  prevent  the  overheating  and 
overpressurizing  of  the  furnaces.  Water- 
cooled  vibrating  tables  which  allow 
litharge  skimming  to  be  controlled  at  a 
slow,  steady  rate  are  also  required. and 
will  result  in  reduced  process 
emissions. 

Finally,  the  plan  requires  ccHnpliance 
with  state  and  federally  approved  work 
practices  to  minimize  fugitive 
emissions.  The  work  practice  manuals 
were  submitted  as  part  of  the  plan. 
Fugitive  emissions  occur  throughout  the 
affected  facility  and  originate  from 
several  types  of  sources.  Outdoor 
stockpiles,  lead  laden  roadways,  and 
baghouse  unloading  are  three  major 
fugitive  sources  contributing  to  ambient 
air  lead  concentrations.  Outdoor 
stockpiles  contribute  to  high  ambient 
lead  concentrations  from  wind 
entrainment.  Roadways  contribute  to 
high  ambient  lead  concentrations  from 
vehicle  track-out  and  from  traffic- 
induced  reentrainment  of  lead  dust  on 
roads.  Baghouse  unloading  involves  the 
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handling  of  fine  lead  dust  which  is 
readily  reentrained  by  wind  and 
mechanical  activity. 

The  Administrative  Order  and 
asscxriated  work  practices  require  that 
the  use  of  outdoor  stockpiles  be 
minimized,  and  that  tarps  or  chemical 
stabilizers  and  concrete  road  barriers  be 
used  to  maintain  stockpile  integrity  and 
to  minAnize  related  fugitive  emissions. 
The  plan  also  requires  that  in-plant 
roadways  be  swept  frequently  in  order 
to  remove  lead  dust  from  trafTicways. 
Finally,  if  requires  special  procedures  to 
be  followed  for  other  critical  activities 
such  as  baghouse  unloading.  The  work 
practices  for  baghouse  unloading 
require  the  use  of  vacuum  ports  prior  to 
opening  baghouse  cellar  doors.  They 
also  require  baghouses  to  be  unloaded 
under  light  wind  conditions  only,  and 
they  require  the  use  of  wind  screens  for 
the  unloading  of  the  smelter  baghouse. 

B.  Attainment  Demonstration 

Section  192(a)  of  the  CAA  requires 
that  SIPs  must  provide  for  attainment  of 
the  lead  NAAQS  as  expeditiously  as 
practicable,  but  not  later  than  Hve  years 
from  the  date  of  an  area's  nonattainment 
designation.  The  lead  nonattainment 
designation  for  portions  of  Omaha  was 
effective  on  January  6,  1992;  therefore, 
the  latest  attainment  date  permissible  by 
statute  is  Januarv  6, 1997. 

The  Industrial  Source  Complex  Short- 
Term  Model  was  used  to  demonstrate 
attainment  and  maintenance  of  the  lead 
NAAQS.  The  procedures  recommended 
in  the  EPA's  Guideline  on  Air  Quality 
Models  (Revised),  EPA  450/2-7»-027R. 
July  1986,  and  Supplement  A  to  the 
Guideline  on  Air  Quality  Models 
(Revised),  EPA  450/2-78-02  7R,  July 
1987,  were  followed  with  the  exception 
that  volume  source  parameters  for 
Asarco  stockpiles  were  varied  according 
to  wind  direction.  These  exceptions 
were  approved  by  the  EPA  prior  to  the 
completion  of  the  modeling.  See  the 
TSD  for  more  information. 

C  Emission  Inventory  and  Air  Quality 
Data 

Section  172(c)(3)  of  the  CAA  requires 
that  nonattainment  plan  provisions 
include  a  comprehensive,  accurate, 
current  inventory  of  actual  emissions 
from  all  sources  of  relevant  pollutants  in 
the  nonattainment  area. 

As  was  mentioned  in  the  section 
entitled  "Background,"  Asarco,  the 
state,  and  the  EPA  undertook  a 
comprehensive  study  to  develop  an 
accurate  baseline  emission  inventory 
and  dispersion  model.  This  inventory 
was  quantified  through  stack  testing, 
evaluation  of  equipment  and 
procedures,  the  EPA  emission 


estimation  methods,  and  engineering 
judgment  Receptor  modeling  was  used 
to  confirm  its  accuracy.  The  attainment 
emission  inventory  was  derived  from 
the  baseline  inventory  with  the  control 
strategy  applied. 

The  state  submittal  provides  a 
historical  summary  of  the  air  quality 
data  for  the  Omaha  area  collected  from 
1984  through  the  most  current  quarter. 

D.  Reasonable  Further  Progress  (RFP) 

The  SIP  must  provide  for  RFP  (see 
section  172(c)(2)  of  the  Act).  Paragraph 
11  of  the  state's  Compliance  Order 
specifies  an  implementation  schedule 
which  requires  a  logical  stepwise 
implementation  of  emissions  control 
projects.  This  schedule  results  in  a 
steady  decrease  of  lead  emissions 
through  the  implementation  of  the  last 
projects  which  are  scheduled  to  be 
completed  by  December  31,  1996.  The 
EPA  believes  that  the  RFP 
demonstration  meets  the  requirements 
of  section  172(c)(2)  and  the  relevant 
guidelines  in  the  "Addendum  to  the 
General  Preamble  for  the 
Implementation  of  Title  I  of  the  Clean 
Air  Act  Amendments  of  1990"  (58  FR 
67748). 

E.  New  Source  Review  (NSR) 

Section  172(c)(5)  requires  that 
nonattainment  areas  be  subject  to  the 
NSR  permitting  requirements  of  section 
173.  Nebraska  NSR  regulations  were 
originally  approved  pursuant  to  part  D 
of  the  Act  on  July  23,  1984.  The  1990 
Amendments  to  the  Act  added  other 
requirements  pursuant  to  the  review 
and  approval  of  new  and  modified 
sources.  Nebraska  incorporated  these 
requirements  into  its  regulations,  and 
the  EPA  approved  this  SIP  revision  on 
January  4, 1995  (60  FR  372).  Therefore, 
the  state's  rules  presently  meet  the 
requirements  of  sections  172(c)(5)  and 
173. 

The  state  also  has  NSR  provisions 
governing  minor  sources  and  "mintM*" 
modifications  at  major  sources.  These 
provisions  were  recently  updated  by  the 
state  and  approved  pursuant  to  section 
1 10  of  the  Act,  in  conjunction  with 
action  on  the  ptut  D  NSR  rules  as  noted 
above.  . 

F.  Contingency  Measures 

As  provided  in  section  172(c)(9)  of  the 
CAA,  all  nonattainment  area  SIPs  must 
include  contingency  measures. 
Contingency  measures  should  consist  of 
other  specific  measures  that  are  not  part 
of  the  area's  control  strategy.  These 
measures  must  take  effect  without 
further  action  by  the  state  or  the  EPA, 
upon  a  determination  that  the  area  has 
Eedled  to  meet  RFP  or  attain  the  lead 


NAAQS  by  the  applicable  attainment 
date. 

The  contingency  measures  established 
in  item  19  of  the  state's  Compliance 
Order  were  increased  street  sweeping  . 
and  significant  pioduction  cuts.  The         * 
state  will  invoke  the  measure  requiring 
increased  frequency  of  street  sweeping 
if,  at  any  time  after  the  effectiuve  date 
of  the  Ch-der,  Asarco  fails  to  make 
reasonable  progress  on  the 
implementation  of  control  measures 
designed  to  attain  the  standard.  The 
state  will  invoke  both  contingency 
measures  if,  beginning  with  die  calendar 
quarter  following  the  attainment  date, 
an  exceedance  of  the  lead  NAAQS  is 
recorded.  NDEQ  will  notify  Asarco  if 
contingency  measures  must  be 
implemented.  Implementation  of  the" 
specified  contingency  measures  is 
required  to  begin  within  60  days  from 
Asarco's  receipt  of  such  notification. 

In  paragraph  20  of  the  Compliance 
Order,  the  state  established  a  provision 
that  prohibited  Asarco  from  causing  a 
violation  of  the  lead  NAAQS  after  the 
attainment  date.  This  provision  means 
that  any  violation  of  the  NAAQS  caused 
by  Asarco  after  the  attaiimient  date 
would  also  be  a  violation  of  the  Order. 
The  reasons  stated  below,  the  EPA 
proposes  to  take  no  action  on  this 
provision  of  the  Compliance  Order. 

In  the  case  of  ambient  violations 
recorded  after  the  attainment  date,  the 
contingency  measures  required  by 
section  172(c)(9],  described  above,  must 
take  effiect  "without  further  action"  by 
the  state. or  the  EPA.  The  specific 
contingency  measures  described  in 
Paragraph  19  of  the  Compliance  Order 
are  designed  to  address  that 
requirement.  However,  Paragraph  20 
would  require  not  only  that  the  standard 
is  exceeded,  but  that  Asarco  has  caused   - 
the  violation.  In  addition.  Paragraph  20 
does  not  state  specific  measures  which 
must  be  taken  if  that  provision  is 
violated.  Therefore,  it  does  not  meet  the 
requirements  of  section  1 72(c)(9). 

Because  the  EPA  has  determined  that 
the  specific  measures  in  Paragraph  19 
are  adequate  to  meet  the  part  D 
contingency  measure  requirements,  the 
EPA  proposes  to  approve  those 
measures  and  to  take  no  action  on 
Paragraph  20.  The  effect  of  this  action 
would  be  that  the  specific  contingency 
measures  in  Paragraph  19  would  be 
enforceable  by  the  Q'A,  and  Paragraph 
20  would  not.  The  EPA  also  requests 
comment  on  whether  there  is  any  other 
basis  for  approval  of  Paragraph  20.  In 
particular,  the  EPA  requests  comment 
on  the  following:  (1)  Whether  Paragraph 
20  is  needed  to  meet  any  applicable 
provision  of  section  110  or  subpart  1  of 
part  D  of  the  Act;  and  (2)  whether 
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Paragraph  20  is  otherwise  appropriate 
for  inclusion  in  the  SIP. 

Although  the  EPA  is  not  proposing  to 
approve  the  provision  in  Paragraph  20, 
we  note  that  the  state  may  adopt  and 
implement  the  provision  to  the  extent 
authorized  by  state  law.  Section  116  of 
the  Act  provides  that  states  may  adopt 
requirements,  including  additional 
requirements  ^hich  are  not  addressed 
by  the  Act,  concerning  control  of  air 
pollution  if:  (1)  The  requirement  is  not 
preempted  or  otherwise  prohibited  by 
specified  provisions  of  the  Act;  and  (2) 
the  provision  is  no  less  stringent  than 
requirements  in  effect  under  specified 
provisions  of  the  Act.  The  EPA  believes 
that  the  state's  requirement  meets  the 
requirements  of  section  116. 

G.  Enforceability 

All  measures  and  other  elements  in 
the  SIP  must  be  enforceable  by  the  state 
and  the  EPA  (see  sections  172(c)(6), 
110(a)(2)(A),  and  57  FR  13556).  The 
state  submittal  includes  a  Compliance 
Order  which  contains  all  of  the  control 
and  contingency  measures,  with 
enfmceable  dates  for  implementation. 

As  mmitioned  earlier,  a  Work  Practice 
Manual  was  included  in  the  state's 
submission  as  an  integral  part  of  the 
enforceable  plan  which  achieves 
attainment  of  the  standard.  These  work 
practices  are  designed  to  limit  the 
fugitive  emissions  at  the  facility,  and  are 
enforced  through  recordkeeping 
requirements.  Noncompliance  with  the 
established  work  practices  is  a  violation 
of  the  state's  Compliance  Order.  The 
EPA  approves  the  Work  Practice  Manual 
with  the  imdentanding  that  any  change 
to  the  Work  Practice  Manual  requires  a 
revision  to  the  Nebraska  SIP. 

As  noted  above,  Asarco  has 
challenged  one  provision  of  the  state's 
Compliance  order  in  state  court.  The 
challenge  is  limited  to  the  provision 
regarding  future  violations  of  the 
NAAQS,  on  which  the  EPA  is  proposing 
no  action.  Asarco  does  not  challenge 
any  other  portion  of  the  Order,  and  the 
EPA  believes  that  the  Order  continues 
in  force  under  state  law.  The  EPA 
believes  that  the  legal  challenge  will  not 
afiiect  the  enforceability  of  the  portions 
of  the  Order  proposed  for  approval.  The 
EPA  requests  comments  on  this  issue. 

IV.  Implications  of  This  Action 

This  SIP  revision  will  significantly 
revise  the  ciurent  SIP.  The  modeling 
performed  in  support  of  the  SIP  revision 
indicates  that  the  emissions  control 
strategy  will  result  in  attainment  of  the 
NAAQS  for  lead  by  January  1, 1997. 


V.  Proposed  Actioii 

By  this  action  the  EPA  proposes  to 
approve  Nebraska's  August  28, 1996, 
submittal.  This  prop>osed  SIP  revision 
meets  the  reqiiirements  of  section  110 
and  Part  D  of  Title  I  of  the  Clean  Air  Act 
and  40  CFR  part  51. 

All  public  comments  received  will  be 
addressed  prior  to  final  rulemaking. 
Any  parties  interested  in  commenting 
on  this  action  should  do  so  at  this  time. 

Nothing  in  this  action  should  be 
construed  as  permitting  or  allowing  or 
establishing  a  precedent  for  any  fiitxue 
request  for  revision  to  any  SIP.  Each 
request  for  revision  to  the  SIP  shall  be 
considered  separately  in  light  of  specific 
technical,  economic,  and  environmental 
fiactore,  and  in  relation  to  relevant 
statutory  and  regulatory  requirements. 

VL  Adminiirtrative  Requirements 

A.  Executive  Order  12866 

This  action  has  been  classified  as  a 
Table  3  action  for  signature  by  the 
Regional  Administrator  under  the 
procedures  published  in  the  Federal 
Register  on  January  19, 1989  (54  FR 
2214-2225),  as  revised  by  a  July  10, 
1995,  memorandum  from  Mary  Nichols, 
Assistant  Administrator  for  Air  and 
Radiation.  The  Office  of  Management 
and  Budget  has  exempted  this 
regulatory  action  bom  Executive  Order 
12866  review. 

B.  Regulatory  Flexibility  Act 

Under  the  Regulatory  Flexibihty  Act, 
5.  U.S.C.  600  et  seq.,  the  EPA  must 
prepare  a  regulatory  flexibility  analysis 
assessing  the  impact  of  any  proposed  or 
final  rule  on  small  entities  (5  U.S.C.  603 
and  604).  Alternatively,  the  EPA  may 
certify  that  the  rule  will  not  have  a 
significant  impact  on  a  substantial 
number  of  small  entities.  Small  entities 
include  small  businesses,  small  not-for- 
profit  enterprises,  and  government 
entities  with  jurisdiction  over 
populations  of  less  than  50,000. 

SIP  approvals  imder  section  110  and 
subchapter  I,  part  TD  of  the  CAA  do  not 
create  any  new  reqxiirements  but  simply 
approve  requirements  that  the  state  is 
already  imposing.  Therefore,  because 
the  Federal  SIP  approval  does  not 
impose  any  new  requirements,  ihe/^ 
Administrator  certifies  that  it  does  not 
have  a  significant  impact  on  any  small 
entities  {^ected.  Moreover,  due  to,  the 
nature  of  the  Federal-state  relationship 
under  the  CAA,  preparation  of  a 
regulatory  flexibility  analysis  woiild 
constitute  Federal  inquiry  into  the 
economic  reasonableness  of  state  actioiL 
The  CAA  forbids  the  EPA  to  base  its 
actions  concerning  SIPs  on  such 
grounds  [Union  Electric  Co.  v.  U.S. 


BJ*^,  427  U.S.  246, 256-66  (S.Ct 
1976):  42  U.S.C  7410(a)(2)). 

C.  Unfunded  Mandates 

Under  section  202  of  the  Unfunded 
Mandates  Reform  Act  of  1995 
("Unfunded  Mandates  Act"),  signed 
into  law  on  March  22, 1995,  the  EPA 
must  prepare  a  budgetary  impact 
statemrat  to  accompany  any  proposed 
or  final  rule  that  includes  a  Federal 
mandate  that  may  result  in  estimated 
costs  to  state,  local,  or  tribal 
governments  in  the  aggregate;  or  to 
private  sectbr,  of  $100  million  or  more. 
Under  sectibn  205,  the  EPA  must  select 
the  most  cost-efEactive  and  \eemt 
biuxiensome  alternative  that  achieves 
the  objectives  of  the  rule  and  is 
consistent  with  statutory  requirements. 
Section  203  requires  the  EPA  to 
establish  a  plan  for  informing  and 
advising  any  small  governments  that 
may  be  significantiy  or  uniquely 
impacted  by  the  rule. 

Ilie  EPA  has  determined  that  the 
approval  action  proposed  does  not 
include  a  Federal  mandate  that  may 
result  in  estimated  costs  of  $100  million 
or  more  to  either  state,  local,  or  tribal 
governments  in  the  aggregate,  or  to  the 
private  sector.  This  Federal  action 
approves  preexisting  requirements 
under  state  or  local  law,  and  imposes  no 
new  Federal  requirements.  Accordingly, 
no  additional  costs  to  state,  local,  or 
tribal  governments,  or  to  the  private 
sector,  result  from  this  action. 

List  of  Subjects  in  40  CFR  Part  52 

Environmental  protection,  Air 
pollution  control.  Incorporation  by 
reference.  Intergovernmental  relations. 
Lead,  Particulate  matter.  Reporting  and 
recordkeeping  requirements. 

Audiority:  42  U.S.C.  7401-7671q. 

Dated:  November  14. 1996. 
Dennis  Grains, 
Begfonal  Administrator. 
(FRDoc.  96-30473  Filed  12-3-96;  8:45  am) 

■aiMQ.COOE  SIMO  M  r 

40CFRPart52 

PiD037-<a00e.  MD037-3009;  FRL-56S0-q 

Approval  and  Promulgation  of  Air 
Quality  Implementation  Plans;  State  of 
Maryland;  Enhanced  Motor  Vahlcie 
Inspection  and  Maintenance  Program; 
Extension  of  Comment  Period  arxf 
Commitment  Latter  Time  Frame 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Proposed  Rule;  extension  of  the 
comment  period  and  commitment  letter 
time  frame. 
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SUMMARY:  EPA  is  extending  the 
{iomment  period  and  commitment  letter 
lime  frame  for  a  notice  published  on 
October  31. 1996  (61  PR  56183).  In  the 
October  31, 1996  notice,  EPA  proposed 
a  conditional  approval  of  an  enhanced 
motor  vehicle  I/M  program  submitted  by 
the  state  of  Maryland.  On  November  25. 
1996,  EPA  received  requests  for  an 
extension  of  the  public  comment  period 
and  commitment  letter  time  frame  by  30 
days  until  January  2, 1997,  as  Maryland 
is  in  active  negotiations  regarding  issues 
involving  the  transfer  of  its  I/M  contract. 
Based  on  these  requests,  EPA  is 
extending  the  comment  period  and 
'  commitinent  letter  time  frame  from 
December  2, 1996  until  Janiiary  2,  1997. 
DATES:  Comments  on  and  the 
commitment  letter  for  the  October  31, 
1996  proposed  conditional  approval  of 
the  Maryland  I/M  program  must  be 
received  in  writing  on  or  before  January 
2, 1997. 

ADDRESSES:  Comments  may  be  mailed  to 
David  L  Arnold.  Chief,  Ozone/CO  & 
Mobile  Sources  Section,  Mailcode 
3AT21,  U.S.  Environmental  Protection 
Agency,  Region  III.  841  Chestnut 
Building.  Philadelphia.  Pennsylvania 
19107. 

FOR  FURTHER  INFORMATION  CONTACT: 
Jeffirey  M.  BoyIan.(215)  566-2094.  at  tjtie 
EPA  Region  in  office  or  via  e-mail  at 
boylan.jeffr«y@epamail.epa.gov. 

List  of  Subjects  in  40  CFR  Part  52 

Environmental  protection,  Air 
pollution  control.  Hydrocarbons, 
Incorporation  by  reference, 
Intergovernmental  relations.  Nitrogen 
dioxide.  Ozone,  Reporting  and 
recordkeeping  requirements. 

^       Dated:  November  26. 1996. 
W.  MidiMil  McCabe, 
Begional  Administrator,  Region  III. 
[FR  Doc.  96-30869  Filed  12-3-96;  8:45  ami 
BMJJNG  CODE  e6«0-60-P 


40  CFR  Part  52 

[CA  181-0024b;  FRL-6649-0] 

Approval  and  Promulgation  of 
Implementation  Plan  for  South  Coast 
Air  Quality  Management  District 

MEftCV.  Environmental  Protection 
Agency  (EPA). 
ACTKM:  Proposed  rule. 

SUMMARY:  EPA  is  proposing  to  approve 
revisions  to  the  South  Coast  Air  Quality 
Management  District  (District)  Rules 
212. 1301. 1302,  1303.  1304,  1306,  1309, 
1309.1, 1310.  and  1313  for  the  purpose 
of  meeting  requirements  of  the  Clean 
Air  Act,  as  amended  in  1990  (CAA  or 


Act)  with  regard  to  new  source  review 
(NSR)  in  areas  that  have  not  attained  the 
national  ambient  air  quality  standards 

(NAAQS).  :^;  -^"-y^/ 

This  proposed  approval  action  wfU 
incorporate  these  rules  into  the  federtUy 
approved  State  Implementation  Plan 
(Sff)  for  California.  The  rules  were 
submitted  by  the  State  to  satisfy  certain 
Federal  requirements  for  an  approvable 
NSR  SIP.  In  the  Final  Rules  Section  of 
this  Federal  Register,  the  EPA  is 
approving  the  state's  SIP  revision  as  a 
direct  final  rule  without  prior  proposal 
in  part  because  the  District  has  provided 
public  workshops  in  the  development  of 
the  submitted  rules,  and  provided  the 
opportunity  for  public  comment  prior  to 
adoption  of  the  submitted  rules.  At  that 
time,  no  significant  comments  were      .«~ 
received  by  the  District.  The  Agency 
therefore  views  this  as  a  non- 
controversial  amendment  and 
anticipates  no  adverse  comments.  If  no 
adverse  comments  are  received  in 
response  to  this  proposed  rulemaking, 
no  further  activity  is  contemplated  in 
relation  to  these  rules.  If  EPA  receives 
adverse  comments,  the  direct  Gnal 
rulemaking  will  be  withdrawn  and  all 
public  comments  received  will  be 
addressed  in  a  subsequent  final 
rulemaking  based  on  these  proposed 
rules.  The  EPA  will  not  institute  a 
second  comment  period  on  this 
document.  Any  parties  interested  in 
commenting  on  this  action  should  do  so 
at  this  time. 

DATES:  Comments  on  these  proposed 
rules  must  be  received  in  writing  by     "' 
Januarys,  1997. 

ADDRESSES:  Written  comments  on  this 
action  should  be  addressed  to:  Matt 
Haber.  New  Source  Section  (A-5-1),  Air 
and  Toxics  Division,  U.S. 
Environmental  Protection  Agency. 
Region  9,  75  Hawthqme  Street,  San 
Francisco,  CA  94105-3901. 

Copies  of  the  rules  and  EPA's 
evalviation  report  of  each  rule  are 
available  for  public  inspection  at  EPA's 
Region  9Wfice  during  normal  business 
houj^ai^lXie  following  address:  New 
Source  Section  (A-5-1),  Air  and  Toxics 
Division,  U.S.  Environmental  Protection 
Agency,  Region  IX,  75  Hawthorne 
Street.  San  Francisco,  CA  94105-3901. 
Copies  of  the  submitted  rules  are  also 
available  for  inspection  at  the  following 
locations: 

California  Air  Resources  Board, 
Stationary  Source  Division,  Rule 
Evaluation  Section,  2020  "L"  Street. 
Sacramento.  CA  95814. 

South  Coast  Air  Quality  Management 
District,  21865  E.  Copley  Drive. 
Diamond  Bar.  CA  91765-4182. 


FOR  FURTHER  INFORMATION  CONTACT: 
Gerardo  C.  Rios.  (A-5-1),  Air  and 
Toxics  Division.  U.S.  Environmental 
Protection  Agency,  Region  IX,  75 
Hawthorne  Street.  San  Francisco,  CA 
94105-3901.  Telephone:  (415)  744- 
1259. 

SUPPLEMENTARY  INFORMATION:  This 
docimnent  concerns  South  Coast  Air 
Quality  Management  District  Regulation 
XIII,  New  Source  Review,  and  Rule  212. 
Standards  for  Approving  Permits, 
submitted  to  EPA  on  August  28. 1996  by 
the  California  Air  Resources  Board.  For 
further  information,  please  see  the 
information  provided  in  the  Direct  Final 
action  which  is  located  in  the  Rules 
Section  of  this  Federal  Register. 

Authority:  42  U.S.C.  7401-7671q. 

Dated:  October  29, 1996. 
John  Wise, 

Acting  Regional  Administrator. 
IFR  Doc.  96-30871  Filed  12-3-96;  8:45-ainl 

8IUJNG  CODE  W«O-0»^ 


40CFRPart81 
[NE-012f^10i2b;  FRL-6655-7] 

Designatjon  of  Areas  for  Air  Quality 
Planning  Purposes;  State  of  Nebraska 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Proposed  rule. 

SUMMARY:  The  EPA  proposes  to  correct 
a  previous  action  published  on 
November  6, 1991,  that  designated 
poil^^s  of  Omaha,  Nebraska,  as 
■nonattainment  for  the  lead  National 
Ambient  Air  Quality  Standard  (see  56 
FR  56694).  Specifically,  this  action 
corrects  a  mistake  made  in  designating 
the  southern  boundary  of  that 
nonattainment  area.  This  correction  has 
no  practical  effect  on  the  sources  which 
are  subject  to  the  nonattainment 
provisions  of  the  original  designation. 

In  the  final  rules  section  of  the 
Federal  Register,  the  EPA  is  approving 
the  correction  as  a  direct  final  rule 
without  prior  proposal  because  the 
Agency  views  this  as  a  noncontroversial 
revision  and  anticipates  no  adverse 
comments.  A  detailed  rationale  for  the 
approval  is  set  forth  in  the  direct  final 
rule.  If  no  adverse  comments  are 
received  in  response  to  this  proposed 
rule,  no  further  activity  is  contemplated 
in  relation  to  this  rule.  If  the  EPA 
receives  adverse  comments,  the  direct 
final  rule  will  be  withdrawn  and  ail 
public  comments  received  will  be 
addressed  in  a  subsequent  final  rule 
based  on  this  proposed  rule.  The  EPA 
will  not  institute  a  second  comment 
period  on  this  document.  Any  parties 
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interested  in  commenting  on  this 
document  should  do  so  at  this  time. 
DATES:  Comments  must  be.received  on 
or  before  January  3, 1997. 
ADDRESSES:  Comments  may  be  mailed  to 
Josh  Tapp,  Environmental  Protection 
Agency.  Air  Branch,  726  Minnesota 
Avenue,  Kansas  Qty,  Kansas  66101. 
FOR  FURTHER  INFORMATION  CONTACT:  Josh 
Tapp  at  (913) 551-7606. 
SUPPLEMENTARY  INFORMATION:  See  the 
information  provided  in  the  direct  final 
rule  which  is  located  in  the  rules 
section  of  the  Federal  Register. 

Authority:  42  U.S.C.  7401-7671q 

Dated:  November  14, 1996. 
Dennis  Grams, 
Regional  Administrator. 
[FR  Doc  96-30472  Filed  12-3-96;  8:45  am] 
■UMQCOOf 
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FEDERAL  COMMUNICATIOMS 
COMMISSION 

47CFRPart7d     :^::'  *-"-  ::^ 

[MM  DoctMt  No.  M-23B;  RM-80Oq 

Radio  Broadcasting  ServlcM;  Forast 
City.  PA 

agency:  Federal  Communications 

Commission. 

action:  Proposed  rule. 

'  summary:  The  Commission  requests 
comments  on  a  petition  filed  by  Vixon 
Valley  Broadcasting  proposing  the 
allotment  of  Channel  261 A  at  Forest 
City,  Pennsylvania,  as  the  community's 
first  local  aural  transmission  service. 
Channel  261A  can  be  allotted  to  Forest 
City  in  compliance  with  the 

.  Commission's  minimum  distance 
separation  requirements  with  a  site 
restriction  of  10.1  kilometers  (6.2  miles) 
northeast  to  avoid  shcHl-spacings  to  the 
licensed  sites  of  Station  WODE-FM. 
Channel  260B,  Easton,  Pennsylvania, 
and  Station  WDST(FM),  Channel  261A. 
Woodstock.  New  York,  at  petitioner's 
requested  site.  The  coordinates  for 
Channel  261A  at  Forest  Qty  are  North 
Latitude  41-42-55  and  West  Longitude 
75-23-06.  Since  Forest  City  is  located 
within  320  kilometers  (200  miles)  of  the 
U.S.-Canadian  border,  concurrence  of 
the  Canadian  government  has  been 
requested. 

DATES:  Comments  must  be  filed  on  or 
before  January  13, 1997,  and  reply 
comments  on  or  before  January  28, 
1997. 

ADDRESSES:  Federal  Communications 
Commission.  Washington,  D.C  20554. 
In  addition  to  filing  comments  with  the 
FCC,  interested  parties  should  serve  the 


petitioner,  at  its  counsel  or  consultant, 
as  follows:  Victor  A.  Michael,  Jr.,  - 
President,  Vixon  Valley  Broadcasting, 
c/o  Magic  City  Media,  1912  Capitol 
Avenue,  Suite  300,  Cheyenne,  Wyoming 
82001  (Petitioner). 
FOR  FURTHER  INFORMATION  CONTACT: 
Sharon  P.  McDonald,  Mass  Media 
Bureau,  (202)  418-2180. 
SUPPI.EMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission's  Notice  of 
Proposed  Rule  Making,  MM  Docket  No. 
96-235,  adopted  November  15, 1996, 
and  released  ^lovember  22, 1996.  The 
full  text  of  this  Commission  decision  is 
available  for  inspection  and  copying 
during  normal  business  hours  in  the 
FCC  Reference  Center  (Room  239),  1919 
M  Street,  N.W.,  Washington.  D.C.  The 
complete  text  of  this  decision  may  also 
be  purchased  from  the  Commission's 
copy  contractor.  International 
Transcription  Service,  hic,  (202)  857- 
3800, 2100  M  Street,  N.W.,  Suite  140, 
Washington,  D.C.  20037. 

Provisions  of  the  Regulatory 
Flexibility  Act  of  1980  do  not  apply  to 
this  proceeding. 

Members  of  me  public  should  note, 
that  from  the  time  a  Notice  of  Proposed 
Rule  Making  is  issued  until  the  matter 
'  is  no  longer  subject  to  Commission 
consideration  or  court  review,  all  ex 
parte  contacts  are  prohibited  in 
Commission  proceedings,  such  as  this 
one,  which  involve  channel  allotments. 
See  47  CFR  1.1204(b)  for  rules 
governing  permissible  ex  parte  craitects. 

For  information  regarding  proper 
filing  procedures  for  comments,  see  47 
CFR  1.415  and  1.420. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting.! 
Federal  Communication^  Commission. 
)obn  A.  KarBUSOB, 

Chief,  Allocations  Branch,  Policy  and  Rules 
Division,  Mass  Media  Bureau. 
(FR  Doc.  96-30791  FUed  12-3-96;  8:45  ami 
■UMO  CODE  int-ti-p 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50CFRPart648 
pj).  112196A] 

New  England  Hshery  Management ' 
Council;  Meeting 

■AQENCY:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NCAA). 

Commerce. 

ACnON:  Public  meeting.  


SUMMARY:  The  New  England  Fisherv 
Management  Council  (Council)  will 
hold  a  2-day  pubUc  meeting  to  consider 
actions  affecting  New  England  fisheries 
in  the  exclusive  economic  zone. 
DATES:  The  meeting  will  be  held  on 
Wednesday,  December  11, 1996,  at  10 
a.m.,  and  on  Thursday,  December .12, 
1996,  at  8:30  a.m. 

ADDRESSES:  The  meeting  will  be  held  at 
the  Peabody  Marriott,  8A  Centennial 
Drive,  Peabody.  MA  01960;  telephone 
(508)  977-9700.  Requests  for  special 
accommodations  should  be  addressed  to 
the  New  England  Fishery  Management 
Council,  5  Broadway,  Saugus,  MA 
01906;  telephone  (617)  231-0422. 
FOR  FURTHER  INFORMATION  CONTACT: 
Christopher  B.  Kellogg,  Acting 
Executive  Director.  New  England  . 
Fishery  Management  Council,  (617) 
231-0422.  ;       ;> 

SUPPLEMENTARY  IfTORMATION: 

December  11, 1996 

After  introductions,  the  December  11 
session  will  begin  with  a  discussicm  of 
issues  related  to  groimdfish 
management.  The  Council  will  review* 
the  report  of  the  MulUspedes 
Monitoring  Committee  (MSMC)  on  the 
status  of  the  target  total  allowable 
catches  (TACs)  for  stocks  specified  in 
the  Fishery  Management  Flan  for  the 
Northeast  Multispecies  Fishery 
(Multispecies  FMP).  The  MSMC  is 
charged  with  recommending  target 
TACs  for  the  upcoming  fishing  year  and. 
if  necessary,  recommending  measures  to 
achieve  the  catch  targets,  libe  Coimcil 
will  disciiss  effort  reduction  measures 
for  gillnet  vessels  and  alternatives  to  the 
current  haddock  trip  limit.  The  Coimcil 
intends  to  take  final  action  on 
Framework  Adjustment  18  to  the 
Multispecies  FMP.  TTie  Herring 
Committee  will  report  at  the  end  of  the    • 
day  on  its  recommendations  for  research 
priorities,  joint  venture  allocation  , 

procedures,  and  discussions  on  the 
range  of  issues  to  be  addressed  in  a 
Herring  FMP  scoping  and  public 
hearing  docvunent. 

Background  InfDrmation  Cm* 
Abbreviated  Rulemaking-^orthaait 
Molti^Mcies 

At  the  recommendation  of  its 
Ckoundfish  Committee,  the  Council  wrill 
consider  taking  action  on  adjustments  to 
the  Multispecies  FMP  imd^  the 
framework  for  abbreviated  rulemaking 
procedure  contained  in  50  CFR  648.90. 
Initial  action  may  be  taken  on  a 
framework  adjustment  to  modify  the 
Amendment  7  target  TACs  for  the 
upcoming  fishing  year,  based  on  the 
.    report  of  the  Council's  MSMC  Options 
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to  accomplish  this  could  iiupiude 
changes  in  the  allocation  of  days-at-sea, 
possession  limits,  gear  restrictions, 
dosed  areas,  permitting  restrictions, - 
minimum  fish  sizes,  and  other 
management  measures  currently 
included  in  the  Multispecies  FMP. 
Initial  action  may  be  taken  on  other 
framework  adjustments  to  the  plan. 
These  would:  Establish  an  exempted 
fishery  for  gillnet  vessels  targeting 
monkfish  with  10-inch  (25.40-cm)  or 
larger  mesh,  institute  management 
measures  to' minimize  fishing  mortality 
on  the  1992  year  class  of  winter 
flounder,  exempt  mussel  dredges  firom 
groundfish  restrictions  in  Southern  New 
England,  modify  the  bycatch  allowance 
of  wtuting  in  the  northern  shrimp 
fishery,  and  prohibit  the  possession  of 
monkfish  in  the  northern  shrimp 
fishery.  The  Council  will  consider  Bnal 
action  on  Framework  Adjustment  18, 
which  would  allow  herring  and 
mackerel  fishing  with  pelagic  mid-water 
trawls  in  areas  of  Georges  Bank  now 
closed  to  all  gear  capable  of  catching 
groundfish. 

DecemiMr  12, 1996 

The  Etecember  1 2  session  will  begin 
with  reports  from  the  Council 
Chairman.  Vice  Chairman,  Acting 
Executive  Director,  NMFS  Regional 
Administrator,  representatives  from  the 
Northeast  Fisheries  Science  Center, 
Atlantic  States  Marine  Fisheries 
Commission,  U.S.  Coast  Guard,  and  the 
Mid-Atlantic  Fishery  Management 
Council  liaison.  The  Marine  Mammal 
Committee  Chairman  will  follow  with  a 
brief  update  on  the  activities  of  the 
Large  Whale  Take  Reduction  Team.  The 
Scallop  Committee  will  review  its 
recent  discussions  on  effort 
consolidation  in  the  sea  scallop  fishery. 
It  will  also  recommend  final  action  on 
Framework  Adjustment  9  to  the  Scallop 
FMP,  a  measure  concerning  general 
category  scallop  permit  holders  who 
fish  in  Maine  waters. 

In  the  afternoon,  the  Council  is 
expected  to  approve  the  draft 
environmental  impact  statement  for  the 
.  monkfish  amendment  to  the 
Multispecies  FMP.  The  day  will 
conclude  with  a  report  on  the 
amendments  to  the  Magnuson-Stevens 
Fishery  Conservation  and  Management 
Act  that  will-most  affect  Council 
operations.  Any  other  outstanding 
business  will  be  addressed  at  the  end  of 
the  day- 
Background  Information  for 
Abbreviated  Rulemaking— Atlantic  Sea 
Scallops 

At  the  recommendation  of  its  Scallop 
Committee,  the  Council  will  consider 


final  action  on  Framework  Adjustment 
9  to  the  Sea  Scallop  FMP  under  the 
framework  for  abbreviated  rulemaking 
procedure  contained  in  50  CFR  648.55. 
The  adjustment  would  extend  the  state 
waters  exemption  to  include  the  400-lb 
(181.44-  kg)  trip  limit  for  general 
category  scallop  permit  holders. 
CurrenUy,  scallopers  holding  this  type 
of  permit  are  prohibited  from  landing 
more  than  400  lb  (181.44  kg)  of  scallops 
per  trip,  even  when  fishing  strictly 
within  state  waters. 

'  Special  Accommodations 

This  meeting  is  physically  accessible 
to  people  with  disabilities.  Requests  for 
sign  language  interpretation  or  other 
auxiliary  aids  should  be  directed  to 
Chrifitopher  B.  Kellogg  (see  ADDRESSES) 
at  least  5  days  prior  to  the  meeting  date. 
Authority:  16  U.S.C  1801  et  seq.      - 
Dated:  November  27, 19M.  - '•     '  .' 

Gary  C  Matlock.  I  -'. 

Director,  Office  of  Sustainable  Fisheries, 
National  Marine  Fisheries  Service. 
(PR  Doc  96-30832  Filed  12-3-96;  8:45  am) 
BNJJNQ  COM  Mi«-a-r 


50  CFR  Part  679 

[Dockat  No.  9611263a4-«334-01;  lA 
111298A]  f 

RIN  064S-KX74 

Fisheries  of  the  Exclusive  Economic 
Zone  Off  Alaska;  Gulf  of  Alaska; 
Proposed  1997  Harvest  Speclflcatkms 

AQBICY:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 

action:  Proposed  1997  initial 
specifications  for  groundfish; 
apportionment  of  reserves;  request  for 
comments. 

SUMMARY:  NMFS  proposes  initial 
harvest  specifications  for  groundfish 
and  associated  management  measures  in 
the  Gulf  of  Alaska  (GOA)  for  the  1997 
fishing  year.  This  action  is  necessary  to 
carry  out  management  objectives 
contained  in  the  Fishery  Management 
Plan  for  Groundfish  of  the  Gulf  of 
Alaska  (FMP). 

DATES:  Comments  must  be  received  by 
December  30, 1996. 

ADDRESSES:  Comments  must  be  sent  to 
Ronald  J.  Berg,  Chief,  Fisheries 
Management  Division,  Alaska  Region, 
National  Marine  Fisheries  Service,  P.O. 
Box  21668,  Juneau,  AK  99802-1668, 
Attn:  Lori  Gravel. 

The  preliminary  Stock  Assessment 
and  Fishery  Evaluation  (SAFE)  Report, 


dated  September  1996,  is  available  from 
the  North  Pacific  Fishery  Management 
Council.  605  West  4th  Ave..  Suite  306, 
Anchorage,  AK  99501-2252. 

FOR  FURTHER  INFORMATION  CONTACT:  Kaja 
Brix,  907-586-7228. 

SUPPLfMENTARY  INFORMATION: 
Background 

The  domestic  groundfish  fisheries  in 
the  exclusive  economic  zone  of  the  GOA 
are  managed  by  NMFS  according  to  the 
Fishery  Management  Plan  for 
Groundfish  of  the  Gulf  of  Alaska.  The 
FMP  was  prepared  by  the  North  Pacific 
Fishery  Management  Council  (Council) 
under  the  authority  of  the  Magnuson- 
Stevens  Fishery  Conservation  and 
Management  Act.  The  FMP  is 
implemented  by  regulations  at  50  CFR 
part  679. 

This  action  proposes  for  the  1997 
fishing  year  (1)  Specifications  of  total 
allowable  catch  (TAC)  for  each 
groundfish  target  species  category  in  the 
GOA,  and  reserves;  (2)  apportionments 
of  reserves;  (3)  apportionments  of  the 
sablefish  TAC  to  vessels  using  hook- 
and-line  and  trawl  gear;  (4) 
apportionments  of  pollock  and  Pacific 
cod  TAC;  (5)  "other  species"  TAC;  (6) 
halibut  prohibited  species  catch  (PSC) 
limits;  and  (7)  fishery  and  seasonal 
allocations  of  the  halibut  PSC  limits. 

Comments  on  the  pMposed  1997 
specifications  and  proposed 
apportionments  of  reserves  are  invited 
from  the  public  through  December  30, 
1996.  After  again  consulting  with  the 
Council,  NMFS  will  publish  final 
specifications  for  the  1997  fishing  year 
in  the  Federal  Register.       ^ — ^ 

Regulations  at  §  679.20(iO(2)  require 
that  one-fourth  of  the  preliminary  or 
proposed  specifications  (not  including 
the  reserves  and  the  first  seasonal 
allowance  of  pollock),  one-fourth  of  the 
inshore  and  offshore  allocations  of 
Pacific  cod  in  each  regulatory  area,  the 
proposed  first  seasonal  allowance  of 
pollock,  and  one-fourth  of  the  halibut 
PSC  amounts  become  effective  at  0001 
hours,  Alaska  local  time  (A.l.t.).  January 
1,  on  an  interim  basis,  and  remain  in 
effect  until  superseded  by  the  final 
harvest  sjiecifications. 

NMFS  is  publishing,  in  the  Rules  and 
Regulations  section  of  this  Federal 
Register  issue,  interim  TAC 
s|}ecifications  and  apportionments 
thereof  for  the  1997  fishing  year  that 
will  become  available  0001  hours,  A.l.L, 
January  1.  1997,  and  remain  in  effect 
until  superseded  by  the  final  1997 
harvest  specifications. 
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1 .  Proposed  Establishment  of  TAC 
Amounts  and  Apportionments  Thereof 

Under  §679.20(c)(l)(i)(A),  NMFS, 
after  consultation  with  the  Councii,       ,,' 
publishes  in  the  Federal  Register 
proposed  specifications  of  annual  TAC 
amounts.  These  proposed  specifications 
indicate  apportionments  of  TAC 
amounts  for  each  target  species  and  the 
"other  species"  category.  The  sum  of  the 
TAC  amounts  for  all  species  must  fall 
within  the  combined  optimum  yield 
(OY)  range,  of  116,000-800,000  metric 
tons  (rat),  established  for  these  species. 

The  reserves  for  the  GOA  (under 
§  679.20(b)(2))  are  20  percent  of  the  TAC 
amounts  for  pollock.  Pacific  cod,  flatfish 
target  species  categories,  and  "other 
species."  The  GOA  groundfish  TAC 
amounts  have  been  fully  utilized  by  the 
respective  domestic  target  species 
categories  since  1987,  and  NMFS 
expects  the  same  to  occur  in  1997. 
Therefore,  NMFS  proposes 
apportionment  of  all  the  reserves  to  the 
respective  target  species  categories. 

"Hie  Council  met  from  September  18 
through  22,  1996,  to  review  scientific 
information  concerning  groundfish 
stocks.  The  preliminary  SAFE  Report, 
dated  September  1996,  prepared  and 
presented  to  the  Council  by  the  GOA 
Plan  Team  (Plan  Team),  summarizes  the 
best  available  scientific  information  on 
the  status  of  stocks. 

The  September  1996  SAFE  Report 
contains  updated  stock  assessments  that 
mainly  include  new  catch  information. 
The  1996  triennial  trawl  survey  was 
conducted  this  year;  however,  the  ^^ 
results  were  not  available  for  the 
preliminary  stock  assessments.  Survey 
information  should  be  available  for 
incorporation  into  assessments  for  the 
*  final  1996  SAFE  Report  issued  in 
November.  Details  of  the  assessments 
can  be  found  in  the  September  1996 
SAFE  Report. 

The  Council's  proposed  1997 
acceptable  biological  catch  (ABC) 
amounts  for  Pacific  cod,  sablefish,  rex 
sole,  shortraker/rougheye  and  other 
slope  rockfish  are  reduced  from  the 
1996  ABC  levels  specified  for  these 
species;  whereas  the  1997  ABCs  for 
pollock,  deepwater  flatfish,  flathead 
sole,  shallow  water  flatfish,  arrowtooth, 
and  POP  increased  from  1996.  The 
proposed  1997  ABC  amounts,  as 
recommended  by  the  Council,  for  all 
other  species  or  species  groups  are 
unchanged  from  the  1996  amounts. 

The  September  1996  SAFE  report 
contains  a  separate  stock  assessment  for 
arrowtooth  flounder,  which  was 
previously  contained  in  the 
comprehensive  flatfish  assessment  For 
Pacific  cod  a  new  model  configuration 


was  used  that  is  identical  to  the  Eastern 
Bering  Sea  Pacific  cod  assessment 
model  and  a  new  age-structured  model 
was  used  for  sablefish.  Although 
Amendment  44  has  yet  to  be  approved 
by  NMFS,  the  Plan  Team  adopted 
preliminary  ABC's  based  on  the  new 
definitions  to  (1)  compensate  for 
uncertainty  in  status  of  stocks  by 
establishing  fishing  mortality  rates  more 
conservatively  as  biological  parameters 
become  more  imprecise,  (2)  relate 
fishing  mortality  rates  directly  to 
biomass  for  stocks  below  target 
abundance  levels,  and  (3)  maintain  a 
buffer  between  ABC  and  the  overfishing 
level.  The  revised  definitions  result  in 
lower  exploitation  rates  and  ABC's  for 
some  species. 

The  ABC  for  Pacific  cod,  as 
reconunended  by  the  Plan  Team,  the 
SSC  and  the  Council,  is  52,000  mt 
compared  to  the  1996  ABC  of  65.000  mt. 
The  1997  ABC  is  consistent  with  the 
ABC  amounts  anticipated  to  be 
generated  under  low  recwitment  levels. 
Last  year  the  Plan  Team  fleeted  an 
ABC  value  related  to  the  uncertainty  in 
the  current  stock  level  by  choosing  the 
lower  95  percent  confidence  limit.  The 
data  required  to  compute  the  same  this 
year  are  not  yet  available.  However, 
applying  the  proportional  decrease  in 
exploitable  biomass  between  last  year 
and  this  year  to  the  1996  ABC  gives  a 
1997  ABC  of  52,000  mt. 

The  preliminary^blefish  stock 
assessment  does  not  yet  include  data 
from  this  year's  longline  survey.  This 
information  will  be  included  for  the 
final  assessment  in  DeceTftbefr-However. 
a  new  assessment  was  dbnethis  year  for 
sablefish  that  is  bas^  on^  age- 
structured  model,  cbm|Jared  to  previous 
assessments  on  the  ielay-difference 
equation  model.  Bio|nass  projections 
based  on  the  age-sti<ictured  model  are 
lower  than  the  projections  from  the 
delay-difference  model;  however,  this 
was  only  one  factor  that  resulted  in  a 
lower  1997  ABC  (11.620  mt)  estimate  for 
sablefish  compared  to  1996  (17.080  mt). 
New  fishing  mortality  rates,  as  deriv^ 
fix>m  the  new  ABC  and  overfishing  limit 
(OFL)  definitions,  also  contributed  to 
the  lower  1997  ABC  for  sablefish. 

The  POP  stock  assessment  produced  a 
1997  ABC  of  11,780  mt.  The  preliminary 
1997  OFL  for  POP  is  17,630  mt.  These 
recommendations  were  accepted  by  the 
SSC  and  the  Council. 

No  new  information  exists  for  Atka 
mackerel;  therefore,  the  best  available 
^timate  of  Atka  mackerel  abundance  in 
the  GOA  is  from  the  1993  survey.  From 
this  information,  the  Plan  Team 
proposed  an  ABC  of  6.480  mt.  However, 
the  SSC  remains  concerned  about  the 
lack  of  recruitment  for  this  species. 


Because  the  sp>ecies  may  be  particularly 
sensitive  to  fishing  pressure  and  is 
important  as  a  prey  species  for  Steller 
sea  lions,  the  SSC  recommended  that  a 
conservative  exploitation  rate  of  M/2 
(one  half  of  the  natural  mortality  rate)  be 
used  to  calculate  the  ABC,  reducing  the 
ABC  to  3,240  mt.  The  Council  adopted 
the  SSC's  ABC,  which  was  also  the  1996 
ABC. 

The  Plan  Team  continues  to 
recommend  a  reorganization  of  the 
pelagic  shelf  rockfish  complex.  The 
proposed  1997  ABC  is  derived  almost 
entirely  from  dusky  rockfish  catches  in 
the  trawl  surveys  because  black  rockfish 
and  other  assemblage  species  are  not 
adequately  sampled  by  trawls.  The 
Council  remains  concerned  about 
localized  overexploitation  of  black 
rockfish  and  other  nearshore  species.  As 
a  result,  the  Council  requested  an 
analysis  of  options  for  reorganizing  the 
pelagic  shelf  rockfish  complex  and 
managing  the  resultant  groups 
(Amendment  46  to  the  FMP).  This 
analysis  received  initial  review  by  the 
Council  at  its  September  meeting.  Final 
Council  review  is  scheduled  for  its 
December  1996  meeting.  Appropriate 
changes  to  the  1997  GOA  groundfish 
specifications  would  be  made  pending 
Coimdl  adoption 'and  NMFS  approval 
of  this  action. 

The  total  1997  ABC  amount  for  all 
species  recommended  by  the  SSC  and 
accepted  by  the  Council  is  546,720  mt. 

The  Advisory  Panel  (AP) 
recommended  a  1997  TAC  amount  of 
269.945  mt.  The  AP  recommended  1997 
TAC  amounts  equal  the  1997  ABC 
amounts,  as  recommended  by  the  SSC, 
for  all  species  except  deep-water 
.  flatfish,  shallow-water  flatfish,  flathead 
sole,  arrowtooth  flounder,  and  POP.  For 
the  flatfish  groups,  the  AP 
recommended  a  1997  TAC  that  equals 
the  1996  TAC  amount. 

In  addition,  the  Council 
recommended  TAC  amounts  for  other 
slope  rockfish  'that  equal  the  1996  TAC 
levels,  which  would  support  bycatch 
needs  in  other  fisheries.  However,  the 
1996  Central  Regulatory  Area  TAC 
amount  of  1,170  mt  exceeds  the  ABC  for 
that  area.  Therefore,  NMFS  proposes  to 
establish  a  1997  TAC  for  other  slope 
rockfish  in  the  Central  Regulatory  Area 
equal  to  the  1997  ABC  of  960  mt.  As  a 
result  of  this  change  to  the  Council's 
reconunendation,  the  overall  TAC 
amount  and  the  "other  species"  TAC 
amount  are  reduced  to  265,692  mt  and 
12,652  mt,  respectively. 

The  TAC  for  POP  is  established  by  an 
algorithm  in  the  POP  Rebuilding  Plan 
and  is  calculated  for  1997  at  8.130  mt. 
Amendment  38  to  the  GOA  FMP.  which 
allows  flexibility  for  the  Council  to 
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establish  the  TAG  for  POP  at  the 
algorithm  level  in  the  Rebuilding  Plan 
or  below  that  level,  was  approved  by  the 
Secretary  of  Commerce  (61  FR  51374; 
October  2, 1996).  During  its  December 
1996  meeting,  the  Council  may  adjust 
the  POP  TAG  downward  for  biological 
or  resource  conservation  concerns  not 


previously  considefed  in  the  Rebuilding 
Plan. 

The  Council  considered  information 
in  the  SAFE  Report,  recommendations 
fnnn  its  SSC  and  its  AP,  as  well  as 
public  testimony.  The  Council  then 
accepted  the  ABC  amounts  as 
recommended  by  the  SSC.  The  Coimcil 
accepted  the  TAJC  amounts  as 


recommended  by  the  AP,  except  for  the 
"other  slope  rockfish"  for  which  the 
above-mentioned  adjustments  were 
made. 

The  proposed  1997  ABC  amounts  and 
TAC  amounts,  as  well  as  the  ABC  and 
TAC  apportionments,  are  shown  in 
Table  1. 


Table  1— Proposed  1997  ABC  AMOUffrs  and  Proposed  TAC  amounts  of  Groundfish  for  the  Western/Central 
(W/C),  Western  (W),  Central  (C).  and  Eastern  (E)  Regulatory  Areas  and  in  the  West  Yakutat  (WYak) 
Southeast  Outside  (SEO),  and  Gulfwide(GW)  Districts  OF  the  Gulf  OF  Alaska  1-2  .  '         " 


Species 

Area 

ABC 

TAC 

. 

V 

W  (61)  

C  (62)  ..._. 
C  (83)  ..„.. 

W/C  

E  . 

W 

(mt) 

P0l0Cfc3 

36.300 
18.300 
19.500 

36,300 
18.300 
19.500 

Subtotal 

•74.100 
*4.010 

•74.100 
•4.010 

Total- 

78,110 

78.110 
13.570 

Pacific  coct* 

Inshofe  . .-. _ 

Offehora 

'**■"? -*————*.»»»»»»...■■>...— .«.,^.,.>« —...•. ......... 

Irvihorn    ,...■,.«., 

:.„..:iz  :r'.;i" ™^ 

/» 

1.510 

Offshore .,. 

•"'• .—.yf:::.. 

~..— ..........,Ai~....„ „. ,■,.,,, ic;l.„  . 

C 

E 

30,800 
3,430 

Inshore.,   .......   ...i_ __    .„ 

..«...„.....__,                                                              / 

„. — :..-...... 

0(fshore\„....^_-j!L 

2,340 
260 

x>*^^ 

V 

W 

■  •■•»•.•■».....••• 

Subtotal 

15,080 

34.320 

2,600 

•15.080 

•34.320 

•2.600 

V 

C  „. 

E 

Tot^ _ 

52.000 

1.02O 

12.380 

8.760 

52.000 

460 
7.500 
3.120 

Flatfish.  Deep-water  s 

G 

E 

W 

C _ 

E 

Tow 

Rex  sole: 

22,160 

1,080 
5,640 
2.2S0 

11,060 

1,080 
5.640 
2,250 

W 

C 

E  

Total _ 

8.970 

9.790 

18.940 

3.020 

8.970 

2.000 
5,000 
2,740 

Flathead  sole: 

'        "       ••—-.. .—.«—.—.....■.,,,..... 

* 

Total 

31.750 

31.590 

25.980 

3.160 

9,740 

4,500 

12.950 

1.180 

Flatfish.  ShaNow^-woter*    ^ 

W  „ 

c .' ;:;;: 

Total 

60.730 

35,390 

175,250 

35,150 

18.630 

s^ood 

2!5.000 
5.000 

Arrowtooth  flounder 

w 

c ...::.. 

E  ...: 

• 

245,790 

1.500 
4.690 
2.060 
3,370 

35.000 

1.500 
4.690 
2.060 
3.370 

SabMsh:^ 

w 

c 

WY 

sEo  ...„.:. 
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TABLE  1— Proposed  1997  ABC  amounts  and  Proposed  TAG  amounts  of  Groundrsh  for  the  Western/Central 
(W/C)  Western  (W),  Central  (C),  and  Eastern  (E)  Regulatory  Areas  and  in  the  West  Yakutat  (WYak). 
Southeast  Outside  (SE0>.  and  Gulfwide  (GW)  Districts  of  the  Gulf  of  Alaska '■  2— Continued 


Species 

Area 

ABC 

TAC 

11,620 

2,130 
5,640 
4,010 

11,620 

Total ~ " — t- 

Padf ic  ocean  perch: "                  .-          ,-.j     ,  , 

W  ...., 

Q. 

E  ... 

W 

1,470 
3.900 
2.760 

TotsI        „„..™ " — •• ■ 

11.780 

160 

1.100 

480 

8.130 

Shortraker/rougheye:  • 

160 

"■■'•;     '  -"■■- .' 

C - 

e 

1,100 
480 

jo(al                                      „_._ .- - — •• "••- 

1.740 

150 

960 

4.750 

1.740 

Rockfish.  othef  slope '0- " 

w 

100 

c 

E 

960 
750 

5.860 

640 

4,610 

20 

1.810 

Rodcflsh,  northern" 

w 

640 

c 

4.610 

E 

20 

5,270 

910 
3,200 
1,080 

5.270 

Rockfish.  pelagic  shew 

w 

910 

.,' 

c ^ 

E  _. 

3,200 
1,080 

Y^aA^^                                                                                                                                                                                                                                                                                                            

5,190 

950 

1,560 

2310 

925 

5 

5,190 

Total ••• " "•     •; 

Demersal  shell  rockfish  ^* ^-^- •- - 

SEO _ 

GW 

950 
1,560 

Thomyhead  rocklish „ - - 

Atka  mackerel: 

w 

2,310 

C - 

E  „. 

925 
5 

3,240 
NA'« 

3,240 

lotai _«..........™™.~..,..~.™- ..j„„.™......—~...........—~"——~— •••—•« ~~ 

Other  species  " ^ 

12,652 

GOA  Total  .;.„;..:.;. v- • - • 

.   546,720" 

265,602 

'Amounts  are  siibtotals,4nd  are  not  cumulative.       ^  ^         -^  .       _.  ^,« ,       ^       ■  .^„  ^  ,^.d^*/«u  /«ct»^ 

"   '  See  §679  2  for  definilfons  of  regulatory  area  and  statistical  area.  See  Figure  3b  to  part  679  for  a  descnption  of  regitetory  <Sstnct. 

2  Reserves  are  proposed  to  be  apportioned  to  target  species  and  are  reflected  in  the  proposed  TAC  amounts  .^^ 

3  Pollock  is  apportioned  to  threrstatistical  areas  in  the  combined  Western/Central  Regulatory  Area  (Table  3).  each  of  which  is  further  dMded 
into  three  seasonal  allowances.  In  the  Eastern  Regulatory  Area,  poljock  6  "^dKrtdedjmoseasonalaHowanc^^^  ^^ 

*  Pacific  cod  is  allocated  90  percent  to  the  inshore,  and  10  percent  to  the  offshore  component.  Component  alkwances  are  snown  m  laoie  4 
5  "Deep-water  ftattish"  means  Dover  sole  and  Greenland  tuitoot  / 


,  or  arrowtootfi  IkMjnder. 


Ci 


-"Shaliow  water  flatfish"  means  flatfish  not  including  "deM>-watef  llatfish."  flathead  sole,  rex  sole 

^  SaWefish  is  allocated  to  trawl  and  hook-and-line  gears  (TaWe  2).  1 

8"Pac«fic  ocean  perch"  means  Sebasfesa/iy/us.  „  •         ,      _i.      ,  • 

.  «"Shortraker/rougheye  rockfish"  means  Sebastes  borealis  (shortraker)  and  S.  a^uti^us  (jwjgheye).  .\,,u,«^  ««.  a««-««i  «h«if 

10  ^mer  rockfish"  in  the  Western  and  Central  Regulatory  Areas  ana  in  the  West  Yakutat  Distnct  means  stope  rocklish  and  demersal  shelf 

rockfish.  The  category  "other  rockfish"  in  the  Southeast  Outside  District  means  slope  rockfish.  ^^  /oh«n«nn«rN   <;  cramsri 

""Stope  rockfiilV'  means  Sebastes  aurora  (aurora),  S.  melanostomus  (Wackgill).  S.  g^'^sprri/s  (boracao)^ S.  £^ (cMwp^.  S-cwnen 

(darkbtotoh).  S.  elongatus  (greenstriped),  S.  variegateu  (harlequin),  S.  wilson,  (pygmy),  S^  pron^r  ('^^2'^^^^^?^^*^?^*^  ^^ 

(^oSelhr)!  S.  brei^nis  (silvergreVTs.  dptoproa  (splitnose).  S.  saxicola  <stripetail).  S.  m,r},atus  (vemiilion).  S.  babcoch  (reAanded).  and  S. 

reedi  (yelkjwmouth). 
\l'^^^Z^TZ^^s'^^^i:^lar^  (black).  S.  mystinus  (blue),  S.  cHiatus  (dusky),  S.  erUorr^s  (widow),  and  S.  «avtt« 

^y^y^SSersal  shelf  roddish"  means  Sebastes  pimuger  (canary),  S.  rwbutosus  (china).  S.  caurirws  (copper).  S.  ma*s>ef  (qu«>ack).  S. 
helvomaculatus  (rosethom).  S.  nigrocirKlus  (tiger),  and  S.  rvbemmus  (yeltoweye).  ^^.„  -n^  tap  w  -nfh«f  «»cies"  aouals  5  oer- 

15  "Other  species"  includes  sculpins,  sharks,  skates,  eulachon,  smelts,  capelm,  squid,  and  octopus.  The  TAC  for  other  speoes  equals  &  per 
cent  of  the  TAC  amounts  of  target  species. 

iBNA>not  applcable. 

•'The  total  ABC  reflects  the  sum  of  the  ABC  amounts  tor  target  speaes. 


/ 
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2.  Proposed  Apportionment  of  Reserves 

Regiilations  implementing  the  FMP 
establish  initial  reserves  of  20  percent  of 
each  TAC  for  pollock.  Pacific  cod, 
flatfish  species,  and  the  "other  species" 
category  (§  679.20(b)(2)).  Consistent 
with  §  679.20(b)(2).  NMFS  is  proposing 
to  apportion  the  1997  reserves  to  each 
of  the  four  species  categories. 
Specifications  of  TAC  ^own  in  Table  1 
reflect  apportioned  reserves. 


3.  Proposed  Apportionment  of  the 
Sablefish  TAC  Amounts  to  Users  of 
Hook-and-Une  and  Trawl  Gear 

Under  $  679.20(a)(4)  (1)  and  (ii). 
sablefish  TAC  amounts  for  each  of  the 
regulatory  areas  and  districts  are 
assigned  to  hook-and-line  and  trawl 
gear.  In  the  Central  and  Western 
Regulatory  Areas,  80  percent  of  the  TAC 
amounts  is  allocated  to  vessels  using 
ho<^-and-line  gear  and  20  percent  is 
aUocated  to  vessels  using  trawl  gear.  In 
the  Eastern  Regidatory  Area.  95  percent 


of  the  TAC  is  assigned  to  vessels  using 
hook-and-line  gear  and  5  percent  is 
assigned  to  vessels  using  trawl  gear.  The 
trawl  gear  allocation  in  die  Eastern 
Regulatory  Area  may  only  be  used  as 
bycatch  to  support  directed  fisheries  for 
other  trawl  target  sp>ecie8.  Sablefish 
caught  in  the  GOA  with  gear  othw  than 
hook-and-line  or  traviri  must  be  treated 
as  prohibited  species  and  may  not  be 
retained.  Table  2  shows  the  assignments 
of  the  proposed  1997  sablefish  TAC 
amounts  between  vessels  using  hook- 
and-line  and  trawl  gears. 

Table  2.— Proposed  1997  Sablefish  TAC  Specifications  in  the  Gulf  of  Alaska  and  Assignments  Thereof  to 

Hook-ano-Ljne  and  Trawl  Gear 


Area/District 


Western 

Cei*al ^_ 

Eastern „.„„„„ 

WestYataJtat  „. 

Southeast  Outside 


Total 


TAC 


Hook-and- 
ine  share 


Trawl  share 


(mi) 


1,500 
4,690 

2!o60 
3370 


11,620 


1,200 
3.750 

1 ,90) 
3,200 


10,110 


300 
940 

"fob 

170 


^ 


10 


4.  Proposed  Apportionments  of  Pollock 
and  Pacific  Cod  TAC  Amounts 

In  the  GOA,  pollock  is  apportioned  by 
area  and  season.  Regulations  at 
S  679.20(a)(5)tu)(A)  require  that  the  TAC 
for  pollock  in  the  combined  Western/ 
Central  (W/C)  Regulatory  Areas  be 
apportioned  among  statistical  areas 
Shumagin  (610),  Chirikof  (620),  and 
Kodiak  (630)  in  proportion  to  known 
distribution  of  the  pollock  biomass.  This 
measiire  was  intended  to  provide  spatial 
distribution  of  the  pollock  harvest  as  a 
sea  lion  protection  measure.  Under 
regulations  at  §  679.20(a)(5)(ii)(B)  the 
pollock  TAC  for  the  W/C  Rejgiilatory 
Areas  is  apportioned  into  three  seasonal 
allowances  of  25.  25  and  50  percent, 
respectively.  As  established  under 
§  679.23(d)(2),  the  first,  second  and 
third  seascHial  allowances  of  the  W/C 
Regulatory  Area  pollock  TAC  amoimts 
are  available  on  January  1,  Jime  1.  and 


September  1,  respectively.  Within  any 
fishing  year,  any  imharvested  amount  of 
any  seasonal  allowance  of  pollock  TAC 
is  added  in  equal  proportions  to  all 
subsequent  seasonal  allowances, 
residting  in  a  siun  for  each  allowance 
not  to  exceed  150  i>ercent  of  the  initial 
seasonal  allowance.  Similarly,  harvests 
in  excess  of  a  seasonal  allowance  of 
TAC  are  deducted  in  equal  proportions 
from  the  remaining  seasonal  allowances 
of  that  fishing  year.  The  Eastern 
Regulatory  Area  proposed  TAC  of  4,010 
mt  is  not  allocated  among  smaller  areas, 
or  seasonally. 

Regulations  at  §  679.20(a)(6)(ii) 
require  the  allocation  ot  the  pollock 
apportionment  in  all  regulatory  areas 
and  for  all  seasonal  allowances  to  the 
inshore  and  ofbhore  components  as 
defined  at  $  679.2.  Similarly  regulations 
at  §679.20(a)(6)(iii)  require  allocation  of 
the  Pacific  cod  apportionment  in  all 
regulatory  areas  to  the  inshore  and 


ofEshore  components.  The  inshore 
component  would  be  allocated  100 
percent  of  the  pollock  TAC  in  each 
regulatory  area  after  subtraction  of 
amounts  that  are  determined  by  the 
Administrator,  Alaska  Region,  NMFS 
(Regional  Administrator)  as  necessary  to 
support  the  bycatch  needs  of  the 
ofbhore  component  in  directed  fisheries 
for  other  groimdfish  species.  At  this 
time,  these  bycatch  amounts  are 
unknown  and  will  be  determined 
during  the  fishing  year.  The  proposed 
distribution  of  pollock  within  the 
combined  W/C  Regulatory  Areas  is 
shown  in  Table  3,  except  that  the 
allocation  to  the  inshore  and  offshore 
components  are  not  shown. 

The  inshore  component  for  Pacific 
cod  would  be  allocated  90  percent  of  the 
TAC  in  each  regulatory  area.  Inshore 
and  offshore  component  allocations  of 
the  proposed  52,000  mt  TAC  for  each 
regiilatory  area  are  shown  in  Table  4. 


/- 


■^■4 
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TABLE  3  —PROPOSED  DISTRIBUTION  OF  POLLOCK  IN  THE  WESTERN  AND  CENTRAL  REGULATORY  AREAS  OF  THE  GULF  OF 
ALASKA  (W/C  GOA);  ftOMASS  DISTRIBUTK3N.  AREA  APPORTIONMENTS,  AND  SEASONAL  ALLOWANCES.  ABC  FOR  THE 
W/C  GOA  IS  PROPOSED  TO  BE  74,100  METRIC  TONS  (MT).  BK)MASS  DISTRIBUTION  IS  BASED  ON  ^  SURVEY 
DATA-  TAC  AMOUNTS  ARE  EQUAL  TO  ABC.  INSHORE  AND  OFFSHORE  ALLOCATIONS  OF  POLLOCK  ARE  NOT> 


Biomass  per- 
cent 

1967 
ABC-TAC 

Seasonal  allowances  | 

Statisticai  area 

First 

Second 

•iTSd 

(»nt) 

49 

24.7 

26.3 

36,300 
18,300 
19,500 

9,075 
4,575 
4375 

9.075 
4.575 
4,875 

18,150 

r^iriLrif  /RO^                                                                   m ......t-t 

9.150 

Kodtak{63)  

9.750 

ToW  — -"  •• 

100 

74,100 

18.525 

1 

18.525 

37,050 

TABLE  4.— PROPOSED  1997  ALLOCATION  OF  PACIFIC  COD  IN  THE  GULF  OF  ALASKA;  ALLOCATIONS  TO  INSHORE  AND 

Offshore  Componen  i  s. 

TAC        ^ 

Component  Alocaiion 

.    Regulatory  area 

Inshore 
(90%) 

Offshore 
(10%) 

• 

(ml) 

Western — 

/T^rrtral                                                     . „„„„......,............™.......~~..™. 

15.080 

34,320 

2,600 

13,570 

30.890 

2.340 

1.510 

•»■•••••••••••••••■■•••••••"■••••••"••••••••••••• 

3,430 

Eastern •.- - 

Total •- 

260 

" 

52,000 

46,800 

5200 

5.  "Other  Species"  TAC 

TTie  FMP  specifies  that  amounts  for 
the  "other  species"  category  are 
calculated  as  5  percent  of  the  combined 
TAC  amounts  for  target  species.  The 
CJOA-wide  "other  species"  TAC  is 
calculated  as  12,652  mt.  which  is  5 
percent  of  the  svun  of  combined  TAC 
amoimts  for  the  target  species. 

6.  Proposed  Halibut  PSC  Mortality 
Limits 

Under  §  679.21(d),  annual  Pacific 
halibut  PSC  mortality  limits  are 
established  for  trawl  and  hook-and-line 


gear  and  may  be  established  for  pot  gear. 
At  its  September  meeting,  the  Coundl 
recommended  that  NMFS  reestablish 
the  PSC  limits  of  2,000  mt  for  the  trawl 
fisheries  and  300  mt  for  the  hook-and- 
line  fisheries,  with  10  mt  of  the  hook- 
and-line  limit  allocated  to  the  demersal 
shelf  rockfish  (DSR)  fishery  in  the 
Southeast  CJutside  District  and  the 
remainder  to  the  other  hook-and-line 
fisheries. 

Regulations  at  §  679.21(d)(4)  authorize 
exemption  of  specified  nontrawl   "^^ 
fisheries  bom  the  halibut  PSC  limit,  i^s 
in  1996,  the  Council  proposes  to  exempt 


pot  gear  and  the  hook-and-line  sablefish 
fishery  from  the  nontrawl  halibut  limit 
for  1997.  The  Council  proposed  these 
exemptions  because  the  halibut  bycatch 
mortality  experienced  in  the  pot  gear 
fisheries  was  low  (17  mt  in  1996)  and 
because  the  sablefish  and  halibut 
Individual  Fishing  Quota  (IFQ)  program, 
implemented  4n  1995,  allows  retention 
of  legal-sized  haUbut  in  the  sablefish 
fishery. 

NMFS  preliminarily  concurs  in  the 
Council's  1997  recommendations  for 
halibut  bycatch  limits  and  seasonal 
apportionments  (Table  5). 


TABLE  5— PROPOSED  1997  PACIRC  HAUBUT  PSC  UMITS.  ALLOWANCES,  AND  APPORTKJNMENTS.' THE  PAORC  HAUBUT 
PSC  UMIT  FOR  HOOK-AND-UNE  GEAR  IS  ALLOCATED  TO  THE  DEMERSAL  SHELF  ROCKRSH  (DSR)  FISHERY  AND 

Fisheries  Other  Than  DSR 


Trawl  Gear 


Jan  1-Mar  31  . 
Apr  1-Jun  30  ... 
Jul  1-Sep  30  ... 
Oct1-D6c31  . 

ToW ..... 


Amount 
(irt)    (%) 


600  (30%) 

400  (20%) 

600  (30%) 

400  (20%) 


2.000    (100%) 


Hook-and-Hne  Gear 


Other  than  DSR 


Dates 


Jan  1-May  14  .. 
May  15-Aug31 
Sep  1-Dec  31  .. 


Amount 
(mt)  ;%) 


242  (83%) 
29  (10%y. 
19    (6.5%). 


290    (100%) 


DSR 


Janl-DecSI 


Amount 
(mt)    (%) 


10    (100%) 


10    (100%) 


Regulations  at  §  679.21(d)(3)(iU) 
authorize  the  apportionment  of  the 
trawl  halibut  PSC  limit  to  a  deep-water 


species  fishery  (comprised  of  sablefish,      water  species  fishery  (comprised  of 
rockfish.  deep-water  flatfish,  rex  sole  poUock.  Pacific  cod.  diaUow-water 

and  arrowtooth  flounder)  and  a  shallow-    flatfish,  flathead  sole,  Atka  mackerel. 
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and  "other  species"].  The  proposed 
apportionment  for  these  two  fishery 


complexes  is  presented  in  Table  6  and 
is  unchanged  from  1996. 


TAftE  6.— Proposed  1997  Apportionment  of  PAapic  Haubut  PSC  Trawl  Lmts  Between  the  Deep-water 

Species  Fishery  and  the  Shauxm-water  Speoes  Fishery 


Jan.  2IMylv.  31 
Apr.  1-Jin.  30 .. 
Jul  1-Sep.  30  - 
Oct  1-Oac.  31  .. 


Shadow- 


ToW 


(ml) 


500 
100 
200 


100 
300 

400 


600 
400 
600 


No  apportionment  between  shallow  and 
deep  forihe  4lh  quarter. 


Some  changes  may  be  made  by  the 
Council  or  NMFS  in  the  seasonal,  gear 
type  and  fishing-complex 
apportionments  of  halibut  PSC  limits  for 
the  final  1997  harvest  specifications. 
NMFS  considers  the  following  types  of 
information  in  setting  halibut  PSC  limits 
as  presented  by,  and  summarized  from, 
the  preliminary  1996  SAFE  Report,  or 
from  public  comment  and  testimony. 

(A)  Estimated  Halibut  Bycatch  in  Prior 
Years 

The  best  available  information  on 
estimated  halibut  bycatch  is  available 
from  data  collected  during  1996  by 
observers.  The  calculated  halibut 
bycatch  mortality  by  trawl,  hook-and- 
line.  and  pot  gear  through  September 
21, 1996,  is  1.611  mt.  164  mt,  and  17  mt, 
respectively,  for  j  total  halibut  mortality 
of  1.792  mt,       ' 

Halibut  bycatch  restrictions 
seasonally  constrained  trawl  gear 
fisheries  during  the  first,  second,  and 
third  quarters  of  the  1996  fishing  year 
and  are  anticipated  to  constrain  trawl 
gear  fisheries  during  the  fourth  quarter. 
Trawling  for  the  deep-water  fishery 
complex  was  closed  during  the  first 
quarter  on  March  21  (61  FR  13462; 
March  27, 1996),  forihe  second  quarter 
on  April  15  (61  FR  17256;  April  19. 
1996)  and  for  the  third  quarter  on 
August  7  (61  FR  41523,  August  9,  1996). 
The  shallow-water  fishery  complex  was 
closed  in  the  second  quarter  on  May  13 
(61  FR  24729,  May  16,  1996)  and  in  the 
third  quarter  on  August  5  (61  FR  41363, 
August  8, 1996).  The  amount  of 
groundfish  that  might  have  been 
harvested  if  hahfetithad  not  been 
seasonally  limiting  in  1996  is  unknown. 
However,  lacking  market  incentives, 
some  amounts  of  groundfish  will  not  be 
harvested,  regardless  of  halibut  PSC 
bycatch  availability. 


(B)  Expected  Changes  in  Ckoundfish 
Stocks 

At  its  September  1996  meeting,  the 
Council  recommended  1997  ABC 
amounts  lower  than  1996  ABC  amounts 
for  Pacific  cod,  rex  sole,  sablefish, 
shortraker/rougheye  and  other  slope 
rockfish.  The  Coimcil  proposed  a  1997 
ABC  higher  than  the  1996  ABC  for 
pollock,  deepwater  flatfish,  flathead 
sole,  shallow  water  flatfish,  arrowtooth 
floimder,  and  POP. 

The  proposed  1997  ABC  amoimts  for 
the  remaining  species  or  species  groups 
are  unchanged  frtim  1996  amounts. 
More  information  on  these  proposed 
changes  is  included  in  the  preliminary 
SAFE  Report,  dated  September  1996, 
and  in  the  AP,  SSC,  and  Council 
minutes  from  the  September  1996 
meeting.  .      s'- 

(C)  Expected  Changes  in  Groundfish 
Catch 

The  total  of  the  proposed  1997  TAC 
amoxmts  for  the  GO  A  is  265,692  mt, 
which  represents  102  percent  of  the  sum 
of  TAC  amounts  for  1996  (260.227  mt). 
Significant  changes  in  TAC  amoimts  for 
pollock.  Pacific  cod,  sablefish  and  POP 
are  proposed.  Increases  in  TAC  are 
proposed  for  pollock  and  POP  and 
decreases  in  TAC  are  proposed  for 
Pacific  cod  and  sablefish.  The  proposed 
increases  in  TAC  should  not  directly 
affect  halibut  bycatch. 

(D)  Current  Estimates  of  Halibut     .  ' 
Biomass  and  Stock  Condition 

No  new  information  exists  on  halibut 
biomass  and  stock  condition.  New 
information  may  be  available  by  the 
December  Coimcil  meeting.  The  most 
recent  stock  assessment  was  conduced 
in  1995  by  the  International  Pacific 
Halibut  Commission  (IPHQ.  That 
assessment  indicates  that  the  total 
exploitable  biomass  of  Pacific  halibut  in 
the  GOA  is  approximately  166.9  million 
lb  (75,705  iQt).  This  amount  represents 
a  decline  in  biomass  of  approximately 


16  percent  fit>in  the  previous  3rearV' 
stock  assessment,  a  rate  that  is  higher 
than  the  5-15  percent  anifual  decline 
observed  in  previous  years.  The  low 
recruitment  of  recent  years  indicates 
that  the  stock  may  continue  its  decline 
at  a  rate  of  about  10-15  percent  per  year 
over  the  next  several  years. 

(E)  Potential  Impacts  of  Expected 
Fishing  for  Groundfish  on  Halibut 
Stocks  and  U.S.  Halibut-Fisheries 

The  allowable  commercial  catch  of 
halibut  will  be  adjusted  to  accoimt  lot 
the  overall  halibut  PSC  mortality  limit 
established  for  groundfish  fisheries.  The 
1997  groundfish  fisheries  are  expected 
to  use  the  entire  proposed  halibut  PSC 
limit  of  2,300  mt.  The  allowable 
directed  commercial  catch  is 
determined  by  accounting  for  the 
recreational  catch,  waste,  and  bycatch 
mortality,  and  then  providing  the 
remainder  to  the  directed  fishery. 
Groimdfish  fishing  is  not  expected  to 
affect  the  halibut  stocks. 

(F)  Methods  Available  for,  and  Costs  of. 
Reducing  Halibut  Bycatches  in 
Groundfish  Fisheries 

Methods  available  for  reducing 
halibut  bycatch  include:  (1)  reducing 
halibut  bycatch  rates  through  the  Vessel 
Incentive  Program;  (2)  modifications  to 
gear.  (3)  changes  in  groundfish  fishing 
seasons;  (4)  individual  transferable 
quota  programs;  and  (5)  time/area 
closures. 

Reductions  in  groundfish  TAC 
amounts  provide  no  incentive  for 
fishermen  to  reduce  bycatch  rates.  Costs 
that  would  be  imposed  on  fishermen  as 
a  result  of  reducing  TAC  amounts 
depend  on  species  and  amounts  of 
groundfish  foregone. 

Trawl  vessels  carrying  observers  for 
purposes  of  complying  with  the 
observer  coverage  requirements  (50  CFR 
679.50)  are  subject  to  the  Vessel 
Incentive  Program.  The  pro-am 
encourages  trawl  fishermen  to  avoid 

-^^  .,  V    • 
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high  halibut  bycatch  rates  while 
conducting  groundfish  fisheries  by 
specifying  bycatch  rate  staodards  for 
various  target  fisheries.  •■,.;^i'.    .r*  • 

Current  regulations  (§  679.24(b)(l)(ii)) 
require  groundfish  pots  to  have  halibut 
exclusion  devices  to  reduce  halibut 
bycatch.  Resulting  low  bycatch  and 
mortality  rates  of  halibut  in  pot  fisheries 
have  justified  exempting  pot  gear  firom    ^ 
PSC  limits. 

The  regulations  also  define  pelagic 
trawl  gear  in  a  manner  intended  to 
reduce  bycatch  of  halibut  by  displacing 
fishing  effort  off  the  bottom  of  the  sea 
floor  when  certain  halibut  bycatch 
levels  are  reached  during  the  fishing 
year.  The  definition  provides  standards 
for  physical  conformation  (§  679.2,  see 
Authorized  gear)  and  performance  of  the 
trawl  gear  in  terms  of  crab  bycatch 
{§  679.7(b)(3)).  Furthermore,  all  hook- 
and-line  vessel  operators  are  required  to 
employ  careful  release  measures  when 
handling  halibut  bycatch  (§  679.7(b)(2)). 
This  measure  is  intended  to  reduce 
handling  mortality,  increase  the  amount 
of  groundfish  harvested  under  the 
available  halibut  mortality  bycatch 
limits,  and  possibly  lower  overall 
halibut  bycatch  mortality  in  groundfish 
fisheries. 

The  sablefish/halibut  IFQ  program 
(implemented  in  1995)  was  intended,  in 
part,  to  reduce  the  halibut  discard 
mortality  in  the  sablefish  fishery. 

Methods  available  for  reducing 
halibut  bycatch  Usted  above  will  be 
reviewed  by  NMFS  and  the  Council  to 
determine  their  effectiveness.  Changes 
will  be  initiated,  as  necessary,  in 
response  to  this  review  or  to  public 
testimony  and  comment. 

Consistent  with  the  goals  and 
objectives  of  the  FMP  to  reduce  halibut 
bycatches  while  providing  an 
opportunity  to  harvest  the  groundfish 
OY,  NMFS  proposes  the  assignments  of 
2,000  mt  and  300  mt  of  halibut  PSC 
mort^ty  limits  to  trawl  and  hook-and- 
line  gear,  respectively.  While  these 
limits  would  reduce  the  harvest  quota 
for  conunercial  halibut  fishermen, 
NMFS  has  determined  that  they  would 
not  result  in  unfoir  allocation  to  any 
particular  user  group.  NMFS  recc^ftizes 
that  some  halibut  bycatch  will  occur  in 
the  groundfish  fishery,  but  the  Vessel 
Incentive  Program,  required 
modifications  to  gear,  and 
implementation  of  the  haUbut  IFQ 
program  are  intended  to  reduce  adverse 
impacts  on  halibut  fishermen  while 
^  promoting  the  opportimity  to  achieve 
the  OY  from  the  groundfish  fishery. 


7.  Proposed  Seasonal  Apportionments 
of  the  HaUbut  PSC  Umits 

Under  §  679.21(d)(5),  NMFS  proposes 
to  apportion  seasonally  the  halibut  PSC 
limits  after  coihsiilting  the  Council.  The 
regulations  require  that  NMFS  base  any 
seasonal  allocations  of  halibut  PSC  on 
the  following  tjrpes  of  information:  (1) 
Seasonal  distribution  of  halibut,  (2) 
seasonal  distribution  of  target 
groundfish  species  relative  to  halibut 
distribution,  (3)  expected  halibut 
bycatch  needs  on  a  seasonal  basis 
relevant  to  changes  in  halibut  biomass 
and  expected  catches  of  target 
groundfish  species,  (4)  expected 
variations  in  bycatch  rates  throughout 
the^year,  (5)  expected  changes  in 
directed  groundfish  fishing  seasons.  (6) 
expected  actual  start  of  fishing  effort, 
and,  (7)  economic  effects  of  establishing 
seasonal  halibut  allocations  on  segments 
of  the  target  groundfish  industry. 

The  Council  recommended  the  same 
seasonal  allocation  of  PSC  limits  for  the 
1997  fishing  year  as  those  in  effect 
during  the  1996  fishing  year.  The  final 

1996  initial  groundfish  and  PS^^ 
specifications  (61  FR  4304.  P^iary  5, 
1996)  siunmarized  the  Council's 
findings  with  respect  to  each  of  the  FMP 
considerations  set  forth  above.  At  this 
time,  the  Coimdl's  findings  are 
unchanged  fit)m  those  set  forth  for  1996. 

Pacific  halibut  PSC  limits,  and 
seasonal  apportionments  thereof,  are 
presented  in  Table  5.  The  regulations 
specify  that  any  overages  or  shortfalls  in 
PSC  catches  will  be  accounted  for  in  the 

1997  season.  The  CoimcU  did  not 
recommend  changes  in  the  seasotial 
apportionments  for  the  hook-and-Une 
gear  fisheries  from  those  specified  in 
1996. 

The  Council  proposed  that  the 
assumed  halibut  mortality  rates 
developed  by  staff  of  the  IPHC  for  the 

1996  GOA  groimdfish  fisheries  be  rolled 
over  for  purposes  of  monitoring  haUbut 
bycalch  allowances  established  for  the 

1997  groundfish  fisheries.  The 
justification  for  these  mortality  rates  is 
discussed  in  the  February  5. 1996, 
pubhcation  of  the  1996  final 
specifications  (61  FR  4304,  February  5. 
1996).  The  proposed  mortality  rates 
listed  in  Table  7  are  subject  to  change 
after  the  Council  considers  an  updated 
analysis  on  halibut  mortality  rates  in  the 
groimdfish  fisheries  that  IPHC  staff  are 
scheduled  to  present  to  the  Council  at 
the  Council's  December  1996  meeting. 


Tab«£  7.— 1997  Assumed  Paofic 
HADByr  Mortality  Rates  for 
Vessels  Fishing  in  the  Gulf  of 
Alaska.  Table  Values  are  Per- 

JCENT    OF    HAUBUT    BYCATCH    AS- 
SUMED TO  BE  Dead 


Gear  and  Target 

-*: 


Hook-anO-Line: 

Sat)tefish .:. 

Pacific  cod 

Rockfish 

Trawl: 

Midtwater  pollock  

Rbckfish 

Shaltow-water  flatfish 

Pacitic  cod 

Deep-water  flatfish 

Bottom  polkx* 

Pot 
Pacific  cod 


24 
13 
19 

68 
58 
64 
57 
56 
57 

IS 


Classification 

This  action  is  authorized  imder  50 
CFR  679.20  and  is  exempt  from  review 
under  E.0. 12866. 

The  Assistant  General  Counsel  for 
Legislation  and  Regulation  of  the 
Department  of  Commerce  certified  to 
•  the  Chief  Counsel  for  Advocacy  of  the 
Small  Business  Administration  that  this 
proposed  specification,  if  issued  as 
proposed,  would  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  as  follows: 

The  proposed  specifications  would 
establish  total  allowable  catch  (TAG)  and 
acceptable  biological  catch  amounts  for  the 
1997  fishing  year.  In  addition,  the  proposed 
specifications  would  establish  overfishing 
levels,  prohibited  species  catch  allowances, 
and  seasonal  allowances  of  the  pollock  TAC 

Hi&ifMDOsed  1997  TAC  is  265,692  metric 
tons  or  2.rt)ercent  greater  than  the  1996.fin«l 
TAC.  The  difference  reflects  increased 
abundance  of  several  species  based  on  NMFS 
biological  surveys  and  industry  catch  reports. 
The  number  of  fixed  gear  and  trawl  catcher 
vessels  expected  to  be  operating  as  small 
entities  in  the  Gulf  of  Alaska  groundfish 
fishery  is  1,541.  excluding  catcher/processor 
vessels.  All  these  small  entities  will  l>e 
Effected  by  the  harvest  limits  established  in 
the  1997  specifications'But  changes  firom 
1996  are  relatively  minor  and  are  expected  to 
be  shared  proportionally  among  participants. 
For  this  reason,  the  expected  effects  would 
not  likely  cause  a  reduction  in  gross  revenues 
of  more  than  5  percent,  increase  compliance 
costs  by  more  than  10  percent,  or  force  small 
entities  out  of  business. 

The  Alaska  conunercial  fishing  industry  is 
accustomed  to  shifting  effort  among 
alternative  species  and  management  areas  in 
response  to  changes  in  TAC  between  years 
and  inseason  closures.  Such  mobility  is 
necessary  to  survive  in  the  ojjen  access 
fishery.  Therefore,  the  annual  specification 
process  for  Alaska  groundfish  for  1997  would 
not  have  significant  ecorxunic  impact  oa  a 
significant  number  of  small  entities. 


/>. 
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A  draft  envinnunental  assessment 
(EA)  an  the  allowable  harvest  levels  set 
forth  in  the  final  1996  SAFE  Report  will 
be  available  for  public  review  finom 
NS^S,  Alaska  Region  (see  AOOnESSES). 
and  at  the  December  1996  Council 
meeting.  After  the  December  meeting,  a 
final  EA  will  be  prepared  on  the  final 
1996  TAC  amounts  after  consultati<ni 
with  the  Council. 

Consultation  pursuant  to  section  7  of 
the  Endangered  Species  Act  has  been 
initiated  for  the  1997  GOA  initial 
specifications. 

AudMrity:  18  U.S.C  773  et  seq..  1801  at 
aeq. 

Dated:  November  27. 1996. 
Gary  Matlock. 

Actiag  Assistant  AdmmJstrator  for  Fishahet, 
Ntitional  Marine  Fisheries  Service. 
IFR  Doc.  96-30888  Filed  11-29-W:  2:52  pm| 
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This  section  of  the  FEDERAL  REGISTER 
contains  documents  other  than  rules  or 
proposed  rules  that  are  applicable  to  the 
public.  Notices  of  hearings  and  investigations, 
committee  meetings,  agency  decisions  and 
rulings,  delegations  of  authority,  filing  of 
petitions  and  applications  and  agency 
statemerrts  of  organization  and  functions  are 
examples  of  documents  appearing  in  this 
section. 


DEPARTMENT  OF  AGRICULTURE 

Agricultural  Marketing  Service    . 

[TM-8»-00-201] 

Notice  of  Program  Continuation 

agency:  Agricultural  Marketing  Service, 
USDA.                                             '     ^ 
action:  Notice  Inviting  Applications  for 
Fiscal  Year  1997  Grant  Funds  Under  the 
Federal-State  Marineting  Improvement 
Program. 

summary:  Notice  is  hereby  given  that 
the  Federal-State  Marketing 
Improvement  Program  (FSMIP)  was 
allocated  $1,200,000  in  the  Federal 
budget  for  fiscal  year  1997.  Funds 
remain  available  for  this  program.  States 
interested  in  obtaining  funds  under  the  * 
program  are  invited  to  submit  proposals. 
While  only  State  Departments  of 
Agriculture  or  other  appropriate  State 
Agencies  are  eligible  to  apply  for  funds. 
State  Agencies  are  encouraged  to 
involve  industry  organizations  in  the 
development  of  proposals  and  the 
conduct  of  projects. 
DATES:  Applications  will  be  accepted 
through  June  9. 1997. 
ADDRESSES:  Proposals  may  be  sent  to  Dr. 
Larry  V.  Summers,  FSMIP,  Staff  Officer. 
Transportation  and  Marketing  Division, 
Agricultural  Marketing  Service  (AMS), 
U.S.  Department  of  Agriculture,  Room 
2949  South  Building,  P.O.  Box  96456. 
Washington,  D.C.  20090-6456. 
RJfl  FURTHER  INFORMATION  CONTACT:  Dr. 
Larry  V.  Summers,  (202)  720-2704. 
8UPPLEMBITARY  INFORMATION:  FSMIP  is 
authorized  under  Section  204(b)  of  the 
Agricultural  Marketing  Act  of  1946  (7 
U.S.C.  1621  et  seq.).  The  program  is  a 
matching  hind  program  designed  to 
assist  State  Departments  of  Agriculture 
or  other  appropriate  State  Agencies  in 
conducting  studies  or  developing 
innovative  approaches  related  to  the 
marketing  of  agricultural  products. 
Other  organizations  interested  in  the 


development  of  proposals  on  the 
conduct  of  projects  should  contact  their 
State  Department  of  Agriculture's 
Marketing  Division  to  discuss  their 
proposal. 

Mutually  acceptable  proposals  are 
submitted  by  the  State  Agency  and  must 
be  accompanied  by  a  completed 
Standard  Form  (SF)-424  with  SF^24A 
and  SF-424B  attached.  FSMIP  hinds 
may  not  be  used  for  advertising  or.  with 
limited  exceptions,  for  the  purchase  of 
equipment  or  faciUties.  Guidelines  may 
be  obtained  from  your  State  Department 
of  Agriculture  or  the  above  AMS 
contact. 

States  are  encouraged  to  submit 
proposals  aimed  at: 

(1)  Identifying  and  evaluating  new  or 
expanded  uses  and  markets,  both 
domestic  and  foreign,  for  food  and  other 
agricultural  products; 

(2)  Developing  or  assessing  alternative 
approaches  to  cope  with  increased  price 
volatility  and  related  risks  in  a  irfarket- 
driven,  global  economy;  and, 

(3)  Reengineering  and  experimenting 
with  regard  to  a  variety  of  public 
marketing  service  programs,  including 
but  not  limited  to  market  news  and 
information,  grades  and  standards,  and 
inspection  or  certification  programs,  in 
order  to  facilitate  efficient  and  fair 
trading  within  increasingly  complex 
and  concentrated  marketing  systems. 

Proposals  addressing  other  marketing 
objectives  or  issuos  also  will  receive 
consideration. 

FSMIP  is  listed  in  the  "Catalog  of 
Federal  Domestic  Assistance"  under 
number  10.156  and  subject  agencies 
must  adhere  to  Title  VI  of  the  Civil 
Rights  Act  of  1964.  which  bars 
discrimination  in  all  Federally  assisted 
programs. 

Authority:  7  U.S.C  1621-1627. 

Dated:  November  27, 1996. 
Eileen  S.  Stommes, 

Director,  Tmnsportation  and  Marketing 
Division.  V 

(PR  Doc.  96-30862  Filed  12-3-96;  8;4&aral 
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Forest  Service 

Forest  Plan  Amendment  21 ;  Flathead 
National  Forest,  Flathead,  Lalce,  Lewis 
and  Clark,  Lincoln,  Missoula,  and 
Powell  Counties,  State  of  Montana 

AQBICY:  Forest  Service,  USDA. 


ACnON:  Notice  of  intent  to  prepare  a 
revised  supplement  to  an  environmental 
impact  statement. 

SUMMARY:  Notice  of  Intent  to  prepare  a 
Revised  Supplement  to  the  December 
1985,  Environmental  Impact  Statement 
(EIS)  for  the  Flathead  National  Forest 
Land  and  Resource -Management  Plan 
(LRMP).  The  revised  supplemental 
environmental  impact  statement 
proposes  to  amend  LRMP  goals, 
objectives  and  standards,  as  well  as 
LRMP  monitoring  requirements,  for 
timber  and  wildlife  to  ensure 
maintenance  of  viable  populations  of 
old-growth  associated  species  for  the 
period  pending  revision  of  the  LRMP, 
which  is  anticipated  by  January  2001. 
The  original*  Notice  of  Intent  was 
published  June  28,  1990.  (55  FR  26475). 
A  revised  notice  was  published  April  2, 
1992.  (57  FR  11283). 

This  notice  revises  the  scope  of  the 
proposed  amendment. 
DATES:  The  drSfl  supplement  to  the  EIS 
is  scheduled  for  public  distribution  in 
May  of  1997  and  the  final  supplement 
is  scheduled  for  release  in  September 
1997. 

FOR  FURTHER  INFORMATION  CONTACT: 
Questions  about  the  proposed  action 
anJd  EIS  should  be  directed  to  Nancy 
Warren.  Interdisciplinary  team  leader.   . 
or  Rodd  Richardson,  Acting  Forest 
Supervisor.  Flathead  National  F.orest, 
1935  Third  Avenue  East.  Kalispell,  MT 
59901.  Phone:  (406)  755-5401. 
SUPPI^MBITARY  INFORMATION:  On 
January  22,  1986,  Northern  Region. 
Regional  Forester,  James  C.  Overbay 
issued  the  Flathead  National  Forest 
Land  and  Resource  Management  Plan 
(LRMP),  Final  Environmental  Impact 
Statement  (FEIS),  and  Record  of 
Decision  (ROD).  The  LRMP  contains  six 
types  of  decisions:  (1)  Forgatwide 
multiple  use  goals  and  (iSjectives;  (2) 
Forest-wide  standards  and  guidelines; 
(3)  establishment  of  management  areas     • 
and  managmenet  area'direction;  (4) 
designation  of  land  suitable  for  timber 
production;  (5)  non  wilderness 
allocations  and  wilderness 
recommendations;  and  (6)  mcmitoring 
and  evaluation  requirements.  The  LRMP 
does  not  authorize  or  appteve  any 
ground-disturbing  activities. 

In  accordance  with  36  CFR  219.19. 
the  LJIMP  designates  three  vertebrate 
species  as  Management  Indicator 
Species  for  those  species  groups  most 
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likely  to  be  affected  by  forest 
management  activities.  The  tree 
dependent  group  indicator  species  is  the 
marten:  the  old  growth  dependent  group 
is  represented  by  the  pileated 
woodpecker;  and  the  riparian  tree 
dependent  group  indicator  species  is  the 
barred  owl.  Other  indicator  species 
include  the  threatened  or  endangered 
species  (grizzly  bear,  gray  wolf,  bald 
eagle  and  peregrine  falcon);  commonly 
hunted  species  (mule  deer,  elk,  and 
whitetailed  deer);  and  fish  species  (bull 
trout  and  cutthroat  trout).  The  LRMP 
includes  a  forest-wide  standard  to 
"maintain  old-growth  habitat  and  snags 
at  elevations  below  5,000  feet  at  a 
number  and  distribution  that  will 
achieve  the  desired  potential 
populations  of  old  growth  and  cavity- 
dependent  species." 

In  an  August  31, 1988,  decision  on 
administrative  appeals  #1467  and  #1513 
of  the  Flathead  National  Forest  LRMP, 
the  Chief  of  the  Forest  Service  directed 
that  the  Regional  Forester  "document 
additional  analysis  of  the  habitat 
requirements,  and  the  distribution  of 
habitat,  for  pine  marten,  barred  owls, 
and  pileated  woodpeckers.  This 
evaluation  should  lead  to  the 
development  of  additional  standards 
that  will  ensure  that  these  species  will 
remain  well  distributed  throughout  the 
ftwest."  Pending  completion  of  this 
assignment,  the  Chief  directed  the 
Regional  Forester  to  "implement  an  old 
growth  retention  standard  requiring  10 
percent  of  each  3rd  order  watershed  to 
be  left  in  old  growth  habitat  in  blocks 
large  enough  to  provide  habitat  for 
management  indicator  species  and 
spaced  to  allow  interaction  between 
individuals." 

The  Flathead  National  Forest  has 
taken  several  steps  to  implement  the 
direction  contained  in  this 
administrative  appeal  decision.  These 
steps  include:  memoranda,  issued  in 
December  1988  and  updated  in  March 
1991.  to  Flathead  National  Forest 
District  Rangers  and  other  resource 
managers  providing  procedures  for 
implementing  the  old  growth  retention 
standard  and  a  June  1992  Supplemental 
Monitoring  Report  that  was  sent  to 
members  of  the  public  on  the  Flathead 
National  Forest's  mailing  list.  The  1992 
Supplemental  Monitoring  Report 
displays  historical  and  existing  old 
growth  habitat  conditions:  provides 
defmitions  of  old-growth  habitat  based 
on  the  best  scientiHc  data  available  at 
the  time;  documents  additional  analysis 
of  the  habitat  requirements  of  pine 
marten,  barred  owl,  and  pileated 
woodpeckers;  documents  the 
distribution  of  these  habitats;  and 
provides  Usts  of  other  wildlife  species 


associated  with  old-growth  habitat.  In 
addition,  the  Flathead  National  Forest 
prepares  NEPA  documents  on  all  project 
proposals  that  may  affect  old  growth 
related  species.  These  NEPA 
documents,  which  are  typically  subjec 
to  public  review  and  comment,  disclose 
the  potential  impacts  of  the  proposed 
action  on  old  growth  habitat  and  old 
growth  related  species. 

On  June  28, 1990,  the  Forest  Service 
published  in  the  Federal  Register  a 
Notice  of  Intent  to  prepare  an 
environmental  impact  statement  on  a 
proposal  to  amend  the  Flathead 
National  Forest  LRMP  to  adopt 
standards  for  management  of  habitat  for 
pileated  woodpecker,  marten,  and 
barred  owl  (55  FR  26475).  The  Forest 
.  Service  published  a  notice  on  April  2,     '^ 
1992,  to  clarify  that  the  proposalwas  to 
prepare  a  supplement  to  thel985  LRMP 
mS  (57  FR  11283). 

The  Forest  Service  issued  a  Draft 
Supplemental  EIS  for  Proposed  LRMP 
Amendment  #16  in  June  1992  (57  FR 
29490).  The  DSEIS  considers  five 
alternatives,  including  one  (Alternative 
5)  that  continues  the  current 
implementation  of  the  Chiers  interim 
olci-growth  direction.  The 
interdisciplinary  team  concluded  that 
all  action  alternatives,  including 
continuation  of  current  management 
direction,  would  result  in  population 
sizes  and  distributions  that  are  adequate 
to  maintain  a  stable  population  trend 
over  a  150-year  period.  The 
interdisciplinary  team  also  concluded 
that  both  Alternative  3  (the  most 
restrictive  alternative)  and  Alternative  5 
(continuation  of  existing  LRMP  plus  the 
Chiefs  direction)  would 
"*  *  *  maintain  habitat  and 
Management  Indicator  Species' 
populations  that  were  well  distributed 
across  the  forest.  The  risk  of  creating 
isolated  subpopulations  and 
fragmenting  habitat  areas  under  these 
two  alternatives  is  low." 

The  notice  of  availability  of  the  draft 
supplemental  EIS  on  proposed 
Amendment  16  was  published  in  the 
Federal  Register  on  July  2, 1992.  The 
Forest  Supervisor  granted  the  request  of 
some  respondents  for  an  extension  of 
the  comment  period  beyond  the 
/equired  45  days.  The  extended 
comment  period  closed  on  October  15, 
1992.  The  Flathead  National  Forest 
received  271  written  comments  and  11 
documented  telephone  calls  and  office 
visits. 

Public  comments  on  the  draft 
supplement  included  requests  that  the 
Forest  Service  expand  the  scope  of  the 
proposed  action,  that  the  Forest  Service 
delay  completion  of  the  SEIS  imtfl 
LRMP  revision,  ad  that  the  scope  of  the 


analysis  be  expanded  to  include  several 
national  forests.  In  response  to  these 
comments,  the  Forest  issued  on  May  5. 
1993.  a  letter  to  the  public  stating  that 
it  may  blend  the  work  on  Amendment 
#16  into  its  efforts  to  prepare  for  Forest 
Plan  revision.  The  letter  stated  that  the 
Forest  will  continue  to  implement  the 
Chiefs  interim  direction  pending 
completion  of  revision.  The  Forest 
Supervisor  stated: 

In  your  letters  concerning  Amendment  16, 
many  of  you  asked  for  more  analysis  of 
interrelationships  and  for  a  decision  that  is 
broader  in  scope.  We  are  now  deciding  how 
best  to  proceed.  Options  range  from  writing 
a  Final  EIS  without  changing  the  scope  of  the 
decision,  to  instead  blending  our  work  on 
Amendment  16  into  our  efforts  to  prepare  for 
the  ten-year  Forest  Plan  revision. 

In  the  meantime,  we  will  continue  to 
implement  the  Forest  Plan.  We  will  continue 
to  apply  the  Chiefs  interim  direction 
(maintain  10  percent  of  each  third-order 
drainage  as  old  growth  habitat).  We  will  try 
to  incorporate  your  comments  and  ideas  into 
the  process  for  monitoring  and  evaluation  of 
the  Forest  Plan.  And  we  will  use  some 
information  fWjm  the  Draft  EIS  in  our  project 
planning. 

The  Forest  Service  is  continuing  its 
efforts  to  develop  and  adopt  a 
coordinated  ecosystem  management 
strategy  for  national  forests.  On  January 
21. 1994.  the  Chief  of  the  Forest  Service 
and  the  Director  of  the  U.S.  Department 
of  Interior  Bureau  of  Land  Management 
initiated  the  Interior  Columbia  River 
Basin  Ecosystem  Management  I*roject. 
The  Project  is  expected  to  produce  two 
major  products:  fl)  a  Basin- wide 
assessment  of  ecosystem  processes  and 
functions,  species,  social  systems,  and 
economic  systems;  and  (2) 
environmental  impact  statements 
addressing,  among  other  topics,  wildlife 
habitat  conservation,  threatened  and 
endangered  spetjies^^enservation.  and 
biological  divOTsity  on  lands 
administered  by  the  Forest  Service  and 
Bureau  of  Land  Management  within  the 
Interior  Columbia  River  Basin.  A  Notice 
of  Intent  to  prepare  an  environmental 
impact  statement  for  the  Upper 
Columbia  River  Basin  (UCRB)  was 
published  in  the  Federal  Register  on 
December  7,  1994  (59  FR  63071).  The 
geographic  scope  of  the  UCRB  EIS 
includes  national  forest  and  public 
lands  in  Idaho,  western  Montana,  and 
small  portions  of  Nevada,  Wyoming, 
and  Utah.  The  Flathead  National  Forest 
is  within  the  area  addressed  in  the 
UCRB  EIS.  The  selected  alternative  may 
result  in  amendment  or  revision  of 
applicable  national  forest  land 
management  plans.  The  scientific 
assessment  documents  are  expected  to 
be  released  by  January  1. 1997.  The 
UCRB  draft  environmental  impact 
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statement  is  expected  to  be  released  in 
the  Fall  of  1996.  The  UC31B  final 
environmental  impact  statement  is 
scheduled  for  release  in  the  fall  of  1997 
(61  FR  47859).  The  scientific  assessment 
docimients  and  the  UCRB  EIS  are  >.^    , 
anticipated  to  include  information  *' 
relevant  to  the  management  issues  on 
the  Flathead  National  Forest  regarding 
old  growth  habitat  and  associated 
species. 

The  purpose  of  preparing  a  revised 
supplemental  EIS  for  the  Flathead 
National  Forest  LRMP  is  to  amend 
LRMP  goals,  objectives  and  standards, 
as  well  as  LRMP  monitoring 
requirements,  for  timber  and  wildlife 
pending  completion  of  the  UCRB 
process  and  revision  of  the  Flathead 
National  Forest  LRMP.  To  avoid 
confusion  with  the  previous  proposed 
action,  the  current  proposal  is  labeled  as 
Amendment  21. 

The  Forest  Service  believes  it  is 
important  to  give  reviewers  notice  at 
this  eariy  stage  of  several  court  rulings 
related  to  public  participation  in  the 
environmental  review  process.  Fir^, 
reviewers  of  draft  environmental  impact 
statements  must  structure  their 
participation  in  the  envirormiental 
review  of  the  proposal  so  that  it  is 
meaningful  and  alerts  an  agency  to  the 
reviewer's  position  and  contentions. 
Vermont  Yankee  Nuclear  Power  Corp.  v. 
NRDC.  435  U.S.  519,  553  (1978).  Also, 
environmental  objections  that  could  be 
raised  at  the  draft  en viroiunental.  impact 
statement  stage  but  that  are  not  raised . 
until  after  completion  of  the  final 
environmental  impact  statement  may  be 
waived  or  dismissed  by  the  courts. 
Wisconsin  Heritages,  Inc.  v.  Harris,  490 
F.  Supp.  1334, 1338  (E.D.  Wis.  1980). 
Because  of  these  court  rulings,  it  is  very 
important  that  those  interested  in  this 
proposed  action  participate  by  the  close 
of  the  45-day  comment  period  so  that 
substantive  comments  and  objections 
are  made  available  to  the  Forest  Service 
at  a  time  when  it  can  meaningfully 
consider  them  and  respond  to  them  in 
the  final  environmental  impact 
statement. 

To  assist  the  Forest  Service  in 
identifying  and  considering  issues  and 
concerns  on  the  proposed  action, 
comments  on  the  draft  environmental 
impact  statement  should  be  as  specific 
as  possible.  It  is  also  helpful  if 
comments  refer  to  specific  pages  or 
chapters  of  the  draft  statement. 
Comments  may  also  address  the 
adequacy  of  the  draft  environmental 
impact  statement  or  the  merits  of  the 
alternatives  formulated  and  discussed  in 
the  statement.  (Reviewers  may  wish  to 
refer  to  the  Council  on  Environmental 
Quality  Regulations  for  implementing 


the  procedural  provisions  of  the 
National  Environmental  Policy  Act  at  40 
CFR  1503.3  in  addressing  these  points. 

Dated:  November  18, 1996? 
Rodd  E.  Ridiardsoa, 
Acting  Forest  Supervisor. 
[FR  Doc.  ^30815  Filed  12-3-«6;  8:45  ami 
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Comprehensive  Management  Plans  for 
the  Wild  and  Scenic  Rivers  on  the 
Ozark  National  Forest 

AQ^IfCY:  Forest  service,  USDA. 
ACTION:  Notice  of  the  availability  of 
comprehensive  management  plans  for 
Wild  and  Scenic  Rivers. 


StJMMARY:  The  Forest  Service,  USDA  has 
prepared  comprehensive  management 
plans  for  the  following  designated  Wild 
and  Scenic  Rivers  located  on  the  Ozark 
National  Forest  in  Arkansas:  Big  Piney 
Creek,  Buffalo,  Hurricane  Creek, 
Mulberry,  North  Sylamore  Creek,  and 
Richland  Creek.  These  plans  may  be 
reviewed  at  the  USDA  Forest  Service, 
Southern  Regional  Office,  1720 
Peachtree  Road.  NW.  Atlanta,  Georgia 
and  the  Ozark-St.  Francis  National 
Forests,  605  West  Main,  Russellville, 
Arkansas.  Information  may  be  obtained 
by  contacting  Richard  Bowie,  Qzark-St. 
Francis  National  Forests,  605  West 
Main,  Box  1008,  Russellville,  AR 
72811-1008,  (501)  968-2354. 

Dated:  November  26, 1996. 
R.  Gary  Pieraon, 

Acting  Deputy  Regional  Forester  for  Natural 
Resources. 
(FR  Doc.  96-30841  Filed  12-3-96;  8:45  ami 
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1400  Independence  Avenue,  SW., 
Washington,  DC 

Status:  Open. 

Matters  to  be  Cjonsideied:  The  following 
matters  have  been  placed  on  the  agenda  far 
the  Board  of  Directors  meeting:  \ 

1.  Call  to  Order.  \ 

2.  Report  on  election  results. 

3.  Swearing  in  newly  elected  Board 
members. 

4.  Election  of  Board  Officers:  Chairperson, 
Vice  Chairperson.  Secretary,  and  Treasurer. 

5.  Action  on  Minutes  of  August  22, 1996, 
Board  Meeting. 

6.  Report  on  loans  approved  fourth  quarter 
of  FY  1996. 

7.  Report  on  requests  fer  waiver  of 
prepayment  premium.  "^ 

8.  Summary' of  financial  activity  for  fourth 
quarter  FY  1996. 

9.  Report  of  ad  hoc  committee  on 
privatization  of  the  Bank. 

10.  General  discussion  regarding  proposed 
changes  to  loan  policies. 

11.  Consideration  of  resolutions  to  replace 
lost  stock  certificates. 

12.  Establish  date  and  location  of  next 
regular  Board  meeting. 

13.  Adjoununent. 

Contact  Person  for  More  Infcxmation: 
Barbara  L  Eddy.  Deputy  Assistant  Governor, 
Rural  Telephone  Bank.  (202)  720-9554, 

Dated:  November  27, 1996. 
Waily  Beyer, 

Governor.  Rural  Telephone  Bank. 
(FR  Doc.  96-30863  Filed  12-3-96;  8:45  am) 
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Rural  Telephone  Bank,  USDA 

Staff  Briefing  for  the  Board  of 
Directors 

Time  and  Date:  2  p.m.,  Tuesday.  December 
10. 1996. 

Place:  Room  5066,  South  Building. 
Department  of  Agriculture,  1400 
Independence  Avenue,  SW..  Washington, 
DC. 

Status:  Open. 

Matters  to  be  Discussed:  General 
discussion  involving  privatization  planning; 
update  on  legislative  issues  affecting  the 
Bank  and  RUS  telecommunications  loan 
programs;  interest  rates  for  Bank  funds 
advanced  during  FY  1996;  proposed  changes 
to  loan  policies;  and  status  of  State 
Telecommunications  Modernization  Plans. 

Action:  Regular  Meeting  of  the  Board  of 
Directors. 

Time  and  Date:  9  a.m..  Wednesday. 
December  11. 1996. 

Place:  Williamsburg  Room.  Jamie  L. 
Whitten  Building.  Department  of  Agriculture. 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

[Docket  No.  960828234-6331-03] 

Rm06«0-AA2S 

Guidelines  for  Empowerment 
Contracting 

AQB4CY:  Department  of  Commerce. 
ACnON:  Notice;  extension  of  comment 
period. 


StMMARY:  On  September  13, 1996.  the 
Department  of  Commerce  issued 
proposed  Guidelines  for  Empowerment 
Contractii^  and  requested  public 
comments  to  be  submitted  on  or  before 
October  13, 1996.  (61  FR  48463).  On 
October  28. 1996.  the  Department 
reopened  the  comment  {jeriod  and 
extended  the  deadline  for  receiving 
comments  to  December  1.  1996.  (61  FR 
55616).  Pursuant  to  public  request,  this 
notice  serves  to  extend  the  deadline  for 
receipt  of  comments  through  January  6, 

1997. 

The  guidelines  set  forth  proposed 
policies  and  procedures  intended  to 
promote  economy  and  efficiency  in 
Federal  procurement  by  granting 
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>-^'^  qualified  large  businesses  and  qualified 
1    ■       small  businesses  appropriate  incentives 
to  encourage  business  activity  in  areas 
of  general  economic  distress.  The 
guidelines  are  proposed  in  accordance 
with  the  President's  Executive  Order 
13005  entitle,  "Empowerment 
G)ntracting."  The  standards  set  forth  in 
the  proposed  sidelines  will  serve  as 
the  basis  for  a  proposed  revision  to  the 
Federal  Acquisition  Regulation  (FAR). 
Information  obtained  £rom  public 
comment  on  the  giiidelines  will  be  used 
to  help  draft  the  proposed  FAR  revision. 
DATES:  Comments  must  be  submitted  on 
or  before  January  6,  1997. 
A00RESSE8:  Comments  may  be  mailed  to 
the  E)epartment  of  Commerce,  Office  of 
the  Assistance  General  Counsel  for 
Finanee  and  Litigation.  Room  5896. 
14th  Street  and  Constitution  Avenue 
NW.,  Washington,  DC  20230. 
F0«  FURTHER  INFORMATION  CONTACT: 
Joe  Levine,  202-482-1071. 

Dated:  November  27, 1996. 
La  wrencB  Parks, 

Director,  Office  of  Regional  Growth. 
(FR  Doe.  96-30839  Filed  12-3-96r8:45  am] 
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Intemational  Trade  Administration 

[A-361-8201 

Ferrosilicon  From  Brazil:  Extension  of 
Time  Limits  of  Antidumping  Duty 
Administrative  Review 

AQB4CY:  Import  Administration. 
Intemational  Trade  Administration, 
Department  of  Commerce. 
ACTION:  Notice  of  extension  of  time 
limits  of  antidumping  duty 
administrativel«view. 

SUMMARY:  The  Department  of  Commerce 
(the  Department)  is  extending  the  time 
limit  for  the  preliminary  results  in  the 
administrative  review  of  the 
antidumping  duty  order  on  ferrosilicon 
from  Brazil,  covering  the  period  March 
1. 1995  through  February  29.  1996. 
EFFECTIVE  DATE:  December  4. 1996. 
FOR  FURTHER  INFORMATION  CONTACT: 
Sal  Tauhidi  or  Wendy  Frankel.  Office  of 
Antidumping/Countervailing  Duty 
Enforcement,  Import  Administration, 
bitematifMial  Trade  Administration, 
U.S.  Department  of  Commerce,  14th  & 
Constitution  Avenue,  N.W., 
Washington,  DC.  20230:  telephone: 
(202) 482-4851  or  (202) 482-5849. 
SUPPt-EMOfTARY  INFORMATION:  On  April 
25. 1996,  the  Department  initiated  this 
administrative  review  of  the 
antidumping  duty  order  on  ferrosilicon 
from  Brazil.  The  current  time  limits  are 


December  2,  1996  fior  the  preliminary 
results  and  March  31,  1997  for  the  final 
results.  Because  it  is  not  practicable  to 
complete  this-review  within  the  original 
time  limits  as  mandated  by  section 
751(a)(3)(A)  of  the  Tariff  Act  of  1930  (as 
amended  by  the  Uruguay  Round 
Agreements  Act),  the  Department  is 
extending  the  time  limits  for  the 
preliminary  results  to  April  1. 1997. 
Accordingly,  we  will  issue  the  final 
results  by  120  days  from  the  date  of 
publication  of  the  preliminary  results. 

These  extensions  are  in  accordance 
with  section  751(a)(3)(A)  of  the  Act  * 

Dated:  November  28, 1996. 
JeArey  P.  Bialos,  ■>.' 

Principal  Deputy  Assistant  Secretary  for 
Import  Administrative. 
[FR  Doc.  96-30874  Filed  12-3-96;  8:45  am) 
•UMQ  COM  «1«-0e-M 


[A-S88-028] 

Roller  Chain,  Other  Than  Bicycle,  From 
Japan:  Final  Results  of  Antidumping 
Duty  Administrative  Review,  and 
Determination  Not  To  Revolie  In  Part 

AQBICY:  Import  Administration. 
International  Trade  Administration. 
Department  of  Commerce. 

ACTION:  Notice  of  final  results  of 

antidumping  duty  administrative 
review,  and  determination  not  to  revoke 
in  part. 

summary:  On  June  4, 1996,  the 
Departipent  of  Commerce  (the 
Department)  published  the  preliminary 
results  of  the  administrative  review  of 
the  antidumping  finding  on  roller  chain, 
otlier  than  bicycle,  from  Japan  (61  FR 
28171).  The  review  covers  seven 
manufacturers/exporters  of  the  subject 
merchandise  to  the  United  States  and 
the  period  April  1,  1994  through  March 
31,  1995.  We  gave  interested  parties  an 
opportunity  to  comment  on  our 
preliminary  results.  Based  on  our 
analysis  of  the  comments  received,  we 
have  changed  the  results  from  those 
presented  in  the  preliminary  results  of 
review. 

ffFECTlVE  DATE:  December  4,  1996. 

FOR  FURTHER  INFORMATION  CONTACT:  Jack 
Dulberger,  Matthew  Blaskovich,  Ron 
Trentham  or  Zev  Priraor,  AD/CVD 
Enforcement,  Group  II,  Import 
Administration,  Intemational  Trade 
Administration.  U.S.  Department  of 
Commerce,  14th  Street  and  Constitution 
Avenue.  N.W.,  Washington,  D.C.  20230, 
telephone:  (202)  482-5253. 


SUPPLEMBfTARY  INFORMATION: 
Background 

On  June  4, 1996,  the  Elepartment 
published  in  the  Federal  Register  (61 
FR  28168)  the  preliminary  results  and 
intent  to  revoke  the  order  in  part  of  the 
administrative  review  (Preliminary 
Results)  of  the  antidiunping  finding  on 
roller  chain,  other  than  bicycle,  fitjm 
Japan  (38  FR  9226,  April  12. 1973). 

This  review  covers  seven 
manufacturers/exporters:  Daido  Kogyo 
Co.,  Ltd.  (Daido),  Izumi  Chain 
Manufacturing  Co.,  Ltd.  (Izumi).  Enuma 
Chain  Mfe.  Co.,  Ltd.  (Enuma),  Hitachi 
Metals  Techno  Ltd.  (Hitachi),  Pulton 
Chain  Co..  Ltd.  (Pulton),  Peer  Chain 
Company  (Peer),  and  R.K.  Excel. 
Hitachi.  Pulton,  and  Peer  made  no 
shipments  of  the  subject  merchandise 
during  the  period  of  review  and  the 
review  has  been  rescinded  with  respect 
to  these  companies.  See  Preliminary 
Results.  61  FRat  28171. 

Although  we  preliminarily 
determined  to  revoke  the  finding  in  part 
with  respect  to  Enuma  and  Daido,  we 
have  determined  not  to  revoke  the 
finding  in  regard  to  these  companies 
because  they  have  not  sold  the  subject 
merchandise  at  not  less  than  normal 
value  (NV)  in  this-review  and  for  at  least 
three  consecutive  review  periods. 

The  Department  has  now  completed 
this  administrative  review  in 
accordance  with  section  751  of  the 
Tariff  Act  of  1930,  as  amended  (the  Act). 

The  Applicable  Statute 

Unless  otherwise  indicated,  all 
citations  to  the  statute  are  references  to 
the  provisions  effective  January  1, 1995. 
the  effective  date  of  the  amendments 
made  to  the  Act  by  the  Uruguay  Round 
Agreements  Act  (URAA),  In  addition, 
unless  otherwise  indicated,  all  citations 
to  the  Department's  regulations  are  to 
the  current  regulations,  as  amended  by 
the  interim  regulations  published  in  the 
Federal  Register  on  May  1 1 ,  1995  (60 
FR  25130). 

Scope  of  the  Review 

Imports  covered  by  the  reviews  are 
shipments  of  roller  chain,  other  than 
bicycle,  from  Japan.  The  term  "roller 
chain,  other  than  bicycle."  as  used  in 
these  reviews  includes  chain,  with  or 
without  attachments,  whether  or  not 
plated  or  coated,  and  whether  or  not 
manufactured  to  American  or  British 
standards,  which  is  used  for  power 
transmission  and/or  conveyance.  Such 
chain  consists  of  a  series  of  altemately- 
assembled  roller  links  and  pin  links  in 
which  the  pins  articulate  inside  from 
the  bushings  and  the  rollers  are  free  to 
turn  on  the  bushings.  Pins  and  bushings 
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are  press  fit  in  their  respective  link 
plates.  Chain  may  be  single  strand, 
having  one  row  of  roller  Units,  or  - 
multiple  strand,  having  more  than  one 
row  of  roller  links.  The  center  plates  are 
located  between  the  strands  of  roller 
links.  Such  chain  may  be  either  single 
or  double  pitch  and  may  be  used  as 
power  transmission  or  conveyer  chain. 

These  reviews  also  cover  leaf  chain, 
which  consists  of  a  series  of  link  plates 
alternately  assembled  with  pins  in  such 
a  way  that  the  Joint  is  free  to  articulate 
between  adjoining  pitches.  These 
reviews  further  cover  chain  model 
numbers  25  and  35.  Roller  chain  is 
currently  classified  under  the 
Harmonized  Tariff  Schedule  of  the 
United  States  (HTSUS)  subheadings 
7315.11.00  through  7619.90.00.  HTSUS 
item  numbers  are  provided  for 
convenience  and  Customs  purposes. 
The  written  description  remains 
dispositive. 

"nie  review  covers  sdven 
manufacturers/exporters  and  the  ijeriod 
April  1. 1994  through  March  31, 1995 
(POR). 

Lewi  of  Trade 

As  set  forth  in  section  773(a)(l)(B)(i) 
of  the  Act  and  the  Statement  of 
Administrative  Action  (SAA) 
accompanying  the  URAA,  (see  H.R.  Doc. 
No.  316,  Vol.  1,  Uruguay  Round  Trade 
Agreements.  Texts  of  Agreements, 
Implementing  Bill,  Statement  of 
Administrative  Action,  and  Required 
Supporting  Statements,  103rd  Cong., 
2nd  Sess.  (Sept  27. 1994),  at  829-31), 
the  Department  will,  to  the  extent 
practicable,  calculate  NV  based  on  sales 
at  the  same  level  of  trade  as  the  EP  or 
CEP.  When  the  Department  is  unable  to 
Find  sales  of  the  foreign  like  product  in 
the  comparison  market  at  the  same  level 
of  trade  as  the  EP  or  CEP,  the 
Department  may  compare  the  EP  or  CEP 
to  sates  at  a  different  level  of  trade  in 
the  comparison  market. 

In  accordance  with  section 
773(a)(7)(A)  of  the  Act,  if  sales  at 
allegedly  different  levels  of  trade  are 
compared,  the  Department  will  adjust 
the  NV  to  account  for  the  difference  in 
level  of  trade  if  two  conditions  are  met. 
First,  there  must  be  differences  between 
the  actual  selling  functions  performed 
by  the  exporter  at  the  level  of  trade  of 
the  U.S.  sale  and  the  level  of  trade  of  the 
conaarison  market  sales  used  to 
dete»iine  NV.  Second,  the  differences 
mu^Viect  price  comparability  as 
';  by  a  pattern  of  consistent 
irences  between  sales  at  the 
ivels  of  trade-in  the  country 
[V  is  determined. 

73(a)(7)(B)  of  the  Act 

establishes  that  a  CEP  "offeet"  may  be 


made  when  two  conditions  exist:  (1)  NV 
is  established- at  a  level  of  trade  which 
constitutes  a  more  advanced  stage  of 
distribution  than  the  level  of  trade  of  the 
CEP;  and  (2)  the  data  available  do  not 
provide  an  appropriate  basis  for  a  level- 
of-trade  adjustment. 

In  order  to  determine  that  there  is  a 
difference  in  level  of  trade,  the 
Department  must  find  that  two  sales 
have  been  made  at  different  phases  of 
marketing,  or  the  equivalent.  Different 
phases  of  mariieting  necessarily  involve 
differences  in  selling  functions,  but 
differences  in  selling  functions  are  not 
alone  sufficient  to  establish  a  difference 
in  the  level  of  trade.  Similarly,  seller 
and  customer  descriptions  (such  as 
"distributor"  and  "wholesaler")  are 
useful  in  identifying  what  a  party 
Bbnsiders  different  levels  of  trade,  but 
ttiese  titles  are  not  sufficient  by 
themselves  to  establish  that  there  are 
these  differences. 

Pureuant  to  section  773(a)(7)(B)(i)  of 
the  Act  and  the  SAA  at  827.  in 
identifying  levels  of  trade  for  EP  and 
home  market  sales,  we  considered  the 
selling  functions  reflected  in  the  starting 
price  of  these  transactions  before  any 
adjustments.  For  CEP  sales,  we 
considered  only  the  selling  activities 
reflected  in  the  constructed  price,  i.e., 
after  expenses  and  profit  were  deducted 
under  section  772(d)  of  the  Act. 
Whenever  sales  were  made  by  or 
through  an  affiliated  company  or  agent, 
we  considered  all  selling  activities  by 
affiliated  parties,  except  for  those  selling 
activities  associated  with  the  expenses 
deducted  under  section  772(d)  of  the 
Act  in  CEP  situations. 

In  implementing  these  principles  in 
this  review,  we  obtained  information 
about  the  selling  activities  of  the 
producers/exporters  associated  with 
each  phase  of  marketing  or  the 
equivalent.  We  then  asked  respondents 
to  identify  the  specific  differences  and 
similarities  that  existed  in  selling 
functions  and/or  support  services 
between  marketing  phases  in  the  home 
market  and  marketing  phases  in  the 
United  States. 

yVe  considered  all  selling  functions 
and  activities  reported  in  respondents' 
^^estionnaire  response  but  found  no 
single  selling  function  sufficient  to 
warrant  distinguishing  separate  levels  of 
trade  in  the  home  market  (see 
Antidumping  Duties;  Countervailing 
Duties;  Proposed  Rule,  61  FR  7308. 
7348). 

Only  two  respondents,  Daido  and 
Enuma,  claimed  that  there  were 
different  levels  of  trade  between  home 
market  and  U.S.  CEP  sales,  and  that 
eithera  level  of  trade  adjustment  for 


CEP  sales,  or  a  CEP  offset,  was 
warranted. 

To  test  the  claimed  levels  lof  trade,  we 
analyzed,  inter  alia,  the  selling  activities      ^ 
associated  with  the  claimed  marketing 
phases  respondents  reported.  We 
determined  that  there  were  no 
substantive  differences  in  the  selling 
activities  that  were  performed  by  Daido 
and  Enuma  with  respect  to  either  the         ^ 
home  market  sales  or  CEP.  We 
concluded,  thwefore,  that  no  difference 
in  level  of  trade  existed  during  the  .. 

period  of  review.  Accordingly,  no  1 

adjustment  to  NV  is  warranted.  An  | 

additional  description  of  our  level  of       ' 
trade  analysis  for  Daido  and  Enuma  is 
presented  in  the  Department's  position 
on  Comment  9  below. 

Analsrsis  of  Comments  Received 

We  gave  interested  parties  an 
opportunity  to  comment  on  the 
preliminary  results.  We  received  timely 
comments  and  rebuttal  conunents  from 
petitioner  (the  American  Chain 
Association  (ACA)),  Izumi,  Daido, 
Enuma,  and  R.K.  Excel.  Moreover,  at  the 
request  of  these  parties,  we  held  a 
hearing  on  July  22, 1996. 

Comment  1 :  Petitioner  strongly 
contests  the  Department's  use  of 
constructed  value  (CV)  as  a  basis  for 
facts  available  (FA)  in  the  Department's 
margin  calculations.  Petitioner  claims 
that  use  of  CV  only  serves  to  reward 
Izumi 's  inability  to  provide  the 
information  requested  by  the 
Department.  Petitioner  argues  that  the 
refusal  of  Izumi's  affiliated  party  to 
provide  downstream  sales  information 
should  be  considered  as  a  refusal  by 
Izumi  itself.  Moreover,  petitioner  is 
concerned  that  should  CV  be  utilized  in 
regard  to  Iziuni's  affiliated  party  sales, 
an  imavoidable  policy  problem  would 
result  fo*the  Diepartment  in  which 
foreign  manufacturers  would  be 
permitted  to  "screen  out"  high-price 
transactions  from  the  calculation  of  NV. 
Petitioner  contends  that  "*  *  *  lalll  a 
foreign  manufacturer  need  do  is  channel 
high-price  transactions  through  an 
affihated  reseller  with  the  (tacit) 
understanding  that  the  reseller  will 
refuse  to  supply  data  on  the  resale 
transactions  to  unaffiliated  customers." 
See  Petitioner's  letter  of  July  8, 1996  at 

6. 

Finally,  petitions  concedes  that 
although  it  cannot  be  established  writh 
certainty  whether  the  downstream  data 
would  have  produced  a  significantly 
higher  margin  for  Izumi,  it  contends  that 
an  adverse  inference  in  this  regard  is 
justifiable  given  the  relationship 
between  Izumi  and  its  affiliated  party. 
Petitibner  therefore  requests  that  the 
Department  rely  on  the  highest 
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transaction  margin  previously  assigned 
to  Izumi  to  make  price-to-price 
comparisons  for  Izumi 's  margin 
calculations.  See  E)epartmeat's  May  28. 
1996  Status  Report. 

Izumi  contends  that  the  Department's 
decision  to  use  FA  was  neither 
reasonable  nor  necessary.  However, 
Izumi  concedes  that,  if  FA  is  warranted, 
the  Department  should  continue  to  use 
CV  data  as  non-adverse  FA.  Izunji  states 
that  since  Izumi  has  no  ownership 
intwest  in  or  control  over  this  party,  it 
cannot  assume  responsibility  for  its 
afTiliated  party's  actions,  even  though 
the  affiliated  party  owns  a  certain 
percentage  of  Izumi 's  stock.  Insofar  as 
the  Department  has  concurred  with  the 
fact  that  Izxmii  has  been  cooperative  in 
this  instant  review,  Izumi  contends  that 
the  Department's  decision  to  use  CV 
cannot  be  considered  to  reward  Izumi 's 
inability  to  provide  downstream  sales 
information.  Further,  Izumi  argues  that 
petitioner's  claim  of  the  possibility  of 
Izumi  colluding  with  its  affiliated  party 
to  screen  out  high  price  transactions  is 
mere  speculation.  Izumi  contends  that  it 
would  not  profit  from  such  a  scheme 
since  it  has  no  ownership  interest  in  the 
affiliated  party. 

Department's  Position:  We  agree  with 
petitioner  in  part.  We  disagree  with 
Izumi's  contention  that  our  decision  to 
apply  FA  to  its  downstream  sales  was 
neither  reasonable  nor  necessary. 

Section  773(a)(5)  of  the  Act  provides 
that  "(ilf  the  foreign  like  product  is  sold 
or,  in  the  absence  of  sales,  ofliared  for 
sale  through  an  affiliated  party,  the 
prices  at  which  the  foreign  like  product 
is  sold  (or  offered  for  sale)  by  such 
affiliated  party  may  be  used  in 
determining  normal  value."  See  also  19 
CFR  §  353.45(b).  Therefore,  both  the 
statute  and  our  regulations  authorize  us 
to  use  downstream  sales.  Because  Izumi 
failed  to  provide  us  with  the  requested 
downstream  sales  information,  section 
776(a)  of  the  Act  requires  us  to  use  the 
facts  otherwise  available  in  reaching  a 
determination  regarding  downstream 
sales. 

In  reaching  our  determination  we  did 
not  use  an  adverse  inference  because 
Izumi  acted  to  the  best  of  its  ability  to 
provide  us  with  the  dovmstream  sales 
inlbrmation.  See  Section  776(b)  of  the 
Act.  The  SAA  outlines  the  options  the 
iMpartment  has  in  determining  what 
information  it  may  use  in  applying  FA. 
In  situations  requiring  that  we  use  non- 
adverse  FA,  the  SAA  states  that  "*  *  •• 
Commerce  and  the  Commission  must 
make  their  determination  based  on  all 
evidence  of  record,  weighing  the  record 
evidence  to  determine  that  which  is 
most  probative  of  the  issue  under 
consideration."  See  SAA  at  869. 


As  FA,  we  have  decided  not  to 
continue  to  base  NV  entirely  on  CV  as 
we  did  in  the  preliminary  results. 
Instead,  we  determined  use  of  FA  based 
on  the  following  steps.  First,  we 
determined  the  weighted-average 
margin  that  resulted  from  price-to^prit:e 
comparisons  using  sales  to  unrelated 
parties  in  the  home  market.  Then,  we 
identified  those  remaining  U.S.  sales 
that  would  be  matched  to  Izumi's  home 
market  affiliated-party  transacticnis. 
Based  on  this,  we  determined  that  these 
U.S.  sales  would  have  been  matched  to 
the  downstream  sales,  had  those 
transactions  been  provided,  and  as 
partial  FA,  we  applied  to  those 
transactions  the  weighted-average 
margin  representing  price-to-price 
comparisons  to  unaffiliated  parties.  We 
continued  to  use  CV  for  those  U.S. 
transactions  which  would  not  have  had 
matches  in  the  home  market  had 
doMmstream  sales  been  supplied. 

Comment  2:  Izumi  requests  that 
certain  models  of  specialty  chain  sold  in 
the  United  States  should  not  be  matched 
to  models  sold  in  the  home  market 
because  a  comparison  is  precluded  by 
significant  physical  difierences  and 
diffierent  uses.  Izumi  daims  that  the 
Department's  application  of  a  20  percent 
differences  in  merchandise  (difiner)  cap 
does  not  prevent  skewed  results.  Izumi 
requests  that  the  Department  continue 
its  practice  in  past  reviews  and  match 
U.S.  models  in  question  to  constructed 
value. 

Petitioner  contends  that  there  is  no 
evidence  on  the  record  which 
substantiates  Iziuni's  claim  that    ^-.^s^ 
differences  In  scope  and  use  exist  . 
between  certain  models  sold  in  the 
United  States  and  in  Japan.  Petitioner 
cites  to  the  model  match  methodology 
used  in  the  proceedings  concerning 
antifriction  bearings  (AFBs)  from  the 
Federal  Republic  of  Germany  (FRG).  in 
which  all  parties  were  able  to  submit 
detailed  comments  in  regard  to  reported 
differences  in  physical  characteristics  in 
order  to  distinguish  between  vagous 
bearing  models.  Petitioner  claims  that 
since  no  such  briefing  process  occurred 
for  this  review,  the  Department  was 
justified  in  utilizing  Izimii's  model- 
match  concordance  for  price-to-prioe 
comparison  purposes. 

Department's  Position:V/e  agree  with 
petitioner.  Our  questionnaire 
specifically  requested  this  information 
and  Izumi  had  the  opportunity  in  its 
questionnaire  response  to  submit 
comments  on  the  physical 
characteristics  which  differentiate 
between  various  models  for  matching 
purposes.  Izumi  chose  to  wait  until  after 
the  publication  of  our  preliminary 
results  to  submit  this  information.  In  the 


most  recently  completed  results 
covering  the  POR  1992-1993,  Izumi 
submitted  its  comments  on  the  physical 
characteristics  prior  to  the  publication 
of  our  preliminary  results  and  requested 
that  certain  models  sold  in  the  United 
States  be  matched  to  CV.  Given  the  late 
stage  of  this  proceeding,  we  cannot 
accept  this  data  for  CV  matching 
purposes.  Furthermore,  there  is  no 
evidence  on  the  record  which  would 
support  Izumi's  post-preliminary 
comments.  See  Section  353.31  of  the 
Department's  regulations.  Therefore,  we 
have  determined  to  continue  to  use 
certain  models  sold  in  the  home  market 
in  making  price-to-price  comparisons. 

Comment  3:  Petitioner  states  that  the 
Department  should  determine  whether 
Izumi's  affiliated  party  resold  the 
subject  merchandise  it  purchasedifrom 
Izumi  to  the  United  States.  Petitionee 
states  that  any  U.S.  sales  made  by      j 
Iziuni's  affiliated  party  should  be  tr^ted 
as  either  export  price  (EP)  or       -^ 
constructed  exporter  price  (CEP) 
transactions.  Petitioner  insists  that 
Izumi  and  its  affiliated  party  should  be 
required  by  the  Department  to  certify 
whether  or  not  the  affiUated  party  resold 
this  merchandise  to  the  United  States. 

Izumi  contends  that  petitioner's 
allegations  in  this  regard  are  mere 
speculation  since  there  is  no  evidence 
on  the  record  to  indicate  that  Izumi  had 
knowledge  that  merchandise  sold  in  the 
home  market  was  destined  for  export  to 
the  United  States.  Izumi  further  argues 
that  as  the  Department  rejected  the  same 
argument  raised  by  petitioner  in  the 
1991-1992  review,  there  is  no  need  to 
revisit  this  issue.  Izumi  states  that 
petitioner's  insistence  that  it  provide  a 
certification  regarding  whether  its 
affiliated  party  resold  merchandise 
purchased  from  Izumi  to  the  United 
States  has  no  basis  in  statute  or 
regulation. 

Department's  Position:  We  agree  with 
Izumi.  In  a  previous  segment  of  this 
proceeding,  petitioner  raised  this 
identical  argument  which  we  rejected  as 
lacking  merit  since  there  was  no 
indication  on  the  record  to  support  its 
allegations. 

Izumi  certified  for  this  review  that  its 
U.S.  and  home  market  sales  and 
distribution  systems  were  reported  in  a 
complete  and  accurate  manner.  Further, 
there  is  no  information  on  the  record 
fitjm  which  to  conclude  that 
merchandise  Izumi  sold  tu  its  affiliated 
party  was  subsequently  resold  to  the 
United  States.  Therefore,  we  have 
determined  that  Izumi  need  not  submit 
any  additional  certifications  regarding 
possible  U.S.  sales  its  affiliated  party 
may  have  made. 
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Comment  4:  R.K.  Excel  claims  that  the 
Department  incorrectly  subtracted  all 
yen-denominated  adjustments  to  U.S. 
price  from  U.S.  price  without  converting 
the  reported  amounts  from  yen  into  U.S. 

dollars. 

Department's  Position:  We  agre^  and 
have  made  the  appropriate  corrections. 

Comment  5.  R.K.  Excel  and  petitioner 
maintain  that  the  Department 
incorrectly  calculated  R.K.  Excel's 
preliminary  dumping  margin  based  on 
gross  U.S.  price  rather  than  net  U.S. 

price. 

Department's  Position:  We  agree  with 
R.K.  Excel  and  petitioner  and  have 
made  appropriate  changes  to  the 
computer  program. 

Comment  6:  R.K.  Excel  contends  that 
the  Department  erred  in  treating 
advertising  expenses  for  both  home 
market  and  U.S.  sales  as  indirect  rather 
than  direct  selling  expenses. 

Department's  Position:  We  agree  and 
have  made  the  appropriate  adjustments. 

Comment  7:  R.K.  Excel  argues  that 
when  the  Department  did  not  find  a 
matching  home  market  sale  in  the  same 
month  as  a  U.S.  sale,  the  Department's 
program  did  not  accurately  match  to 
contemporaneous  home  market  sales. 
As  a  result.  R.K.  Excel  alleges  that  the 
Department  ignored  and  did  not 
calculate  margins  for  U.S.  sales  with  no 
matching  home  market  sales  in  the  same 
month  but  which  did  have  matching 
home  market  sales  in  contemporaneous 
months. 

Petitioner  asserts  Vbat  in  calculating 
R.K.  Excel's  preliminary  margin,  the 
Department  inappropriately  ignored 
certain  U.S.  sales  thai  did  not  have 
corresponding  home  market 
comparisons  in  the  same  month.  In  such 
instances,  the  petitioner  contends  that 
the  Department  should  apply  a  "facts 
available"  margin  to  these  sales. 

Department's  Position:  We  agree  with 
R.K.  Excel  and  in  accordance  with  the 
Department's  established  practice,  have 
made  the  appropriate  program 
corrections. 

Comment  8:  Enuma  argues  that  the 
Department  erroneously  disregarded  its 
furthw  manufacturing  (FM)  cost 
information  for  the  purpose  of 
calculating  CEP  sales  for  Enuma.  Enuma 
contends  that  the  Department  should 
not  have  rejected  its  FM  cost  allocation 
methodology  because  it  is  based  directly 
on  Enuma 's  material  costs.  Enuma 
requests  that  the  Department  recalculate 
the  margin  using  its  cost  information 
Instead  of  FA. 

Enuma  asserts  that  the  inventory 
values  for  the  attachment-equipped 
roller  chain  which  it  submitted  as 
further  manufacturing  material  costs 
repr^ented  transfer  prices  for  the  FM 


sales.  In  order  to  test  these  transfer 
prices,  the  Department  obtained  values 
for  six  attachment  models  representing 
the  majority  of  FM  sales,  and  compared 
these  to  Enuma's  cost  of  production 
(CX)P)  plus  movement  expenses. 
However»^the  Department  later  found 
that  COP  plus  movement  expenses  for 
one  of  the  six  attachments  exceeded  the 
transfer  price.  Enuma  argues  that  this 
below-COP  transfer  price  was  merely  an 
"aberrational  value"  which  did  not 
represent  the  entire  set  of  attachments. 
Enuma  argues  that  the  Department's 
general  policy  favors  using  affiliated 
party  transfer  prices  where  possible,  and 
cites  to:  Certain  Carbon  and  Alloy  Steel 
Wire  Rod  from  Canada;  Preliminary 
Results  of  Antidumping  Duty 
Administrative  Review,  59  FR  18791 
(April  20, 1994);  and  AFBs  (Other  than 
Tapered  Roller  Bearings  (TRBs))  from 
the  FRO,  Final  Results  of  Antidumping 
Duty  Administrative  Review,  54  FR 
18992  (May  3,  1989). 

Enuma  further  argues  that  the 
Department  also  wrongly  rejected  its 
methodology  for  allocating  non-material 
FM  costs,  which  it  based  on  attachment 
material  costs.  DC  claims  that  under  the 
factual  circumstances,  which  it  claims 
are  supported  by  one  of  the 
Department's  verification  reports,  its 
allocation  methodology  for  non-material 
FM  costs  is  justified.  Further,  DC  asserts 
that  this  method  is  "more  precise"  than 
the  one  the  Department  "ordinarily 
requires." 

Petitioner  responds  that  the 
Department's  position  is  correct  and 
asserts  that  the  one-sixth  finding 
"represents  a  significant  proportion  of 
the  total  [attachments]  test  group."  The 
Department  could  infer  from  this  that 
other  sales  were  probably  also  below 
COP.  Petitioner  argues  that  the 
Department  was  justified  in  concluding 
that  the  submitted  transfer  arices  did 
not  consistently  reflect  actiial  material 
costs  of  the  attachments.  The 
Departm«it  could  justifiably  find  that 
DC's  cost  allocation  methodology  was 
likewise  unreliable  because  it  is  based 
on  unreliable  material  costs.  The 
Department  was  correct  in  applying  FA 
to  these  sales. 

Department's  Position:  Weagree  with- 
petitioner.  We  specifically  requested,  in 
both  the  original  and  supplemental 
questionnaires,  that  DC  report  its  actual 
further  manufecturing  costs.  DC  chose 
not  to  follow  our  instructions.  DC 
claims  that  it  lacked  actual  costs  for  its 
FM  merchandise  and  would  be  unable 
to  provide  COP  for  these  attachments 
within  the  time  provided  for  answering. 
DC  instead  used  affiliated  party  transfer 
prices  from  Daido  Tsusho  (DT)  to  DC  to 
value  the  attachments.  DC  provided  the 


Department  with  sampling  data  with 
which  to  test  arm's-lenglh  pricing  of  its 
attachments,  claiming  that  this  data 
represented  a  substantial  portion  of  FM 
sales. 

Based  on  our  analysis  of  verification 
findings,  however,  we  found  a 
significant  proportion  of  this  sample  to 
be  below  COP  (one  out  of  six 
attachments),  which  compromised  the 
reUability  of  the  transfer  price 
information.  We  therefore  determined 
that  Enuma's  transfer  prices  did  not 
reflect  true  market  value  and  were  thus 
not  reliable. 

In  addition,  Enuma  used  these 
transfer  prices  as  the  basis  for  allocating 
total  production  costs  of  the  FM  ^ 
merchandise  (i.e.,  direct  labor,  factory 
overhead,  G&A,  and  interest  expense). 
Because  we  found  the  transfer  prices 
unreliable,  we  determined  this  costing 
methodology  is  unreliable  as  well.  We 
concluded  that  Enuma's  further 
manufacturing  costs  and  calculation 
methodology  were  unreliable. 

Comment  9:  Petitioner  argues  that 
Daido  and  Enuma  are  not  entitled  to  a  * 
CEP  ofiset  because  the  Department  erred 
in  its  analysis  of  LOT  and  overlooked 
Daido  and  Enuma's  failure  to  make  the 
required  factual  showings.  Petitioner 
requests  that  the  Department  disallow 
Daido  and  Enuma's  CEP  ofiisets. 

Petitioner  asserts  that  in  order  to 
qualify  for  the  LOT  adjustment,  Daido 
and  Enuma  must  establish  that  price 
differences  exist  between  sales  at 
different  levels  of  trade  in  the  country 
in  which  NV  is  determined  (i.e.,  the 
home  market).  Petitioner  argues  that  the 
CEP  transactions,  after  "deduction  of 
expenses  and  profits,"  are  "at  the  same 
level  of  trade  as  resales  by  a  trading 
company,"  rather  than  at  the  ex-factory 
sale's  level.  In  support  of  its  argument, 
petitioner  points  out  that  Daido  and 
Enuma  reported  sales  to  home  market  ^f 
customers,  including  trading 
companies,  and  described  all  such 
customers  as  occupying  the  same  LOT 
in  the  home  market. 

Petitioner  asserts  that  Daido  and 
Enuma  failed  to  establish  that  their 
home  market  sales  were  exclusively  to 
end  users,  end  that  they  submitted 
evidence  on  the  record  of  sales  to 
trading  companies  (as  well  as  to  OEMs 
and  local  distributors)  which,  petitioner 
asserts,  were  sales  the  Department 
incorrectly  characterized  as  made 
exclusively  to  end  users.  Petitioner 
concludes  that  Daido  and  Enuma  sold  to 
Japanesfi^trading  companies,  including 
DT  (a  trading  company  that  sold  to  the 
United  States),  and  that  therefore  the 
CEP  transactions  (after  adjustment)  were 
at  the  same  LOT  as  DT's  EP  sales. 
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Further,  petitioner  argues  that  Oaido 
and  Enuraa  failed  to  establish  that  they 
performed  diffisrent  seHing  functioiu  for 
sales  to  home  market  trading  companies 
than  they  performed  for  sales  to  UT. 
Finally,  petitioner  analyzes  the  home 
market  LOTs  in  comparison  with  that  of 
CEP  sales,  concluding  that  the  CEP 
sales,  not  home  market  sales,  category  is 
at  a  more  advanced  distribution  stage 
[i.e.,  more  remote  from  the  factory). 
Petitioner  thus  concludes  that  Daido 
and  Enuma  are  not  eligible  for  the  C£P 
of^t.  t 

Daido  and  Enuma  contest  each  of 
petitioner's  points  regarding  a  LOT 
adjustment  and  the  c£p  offset  and  argue 
that  the  Ctepartment's  position  in  the 
preliminary  results  is  correct.  They 
claim  that  sales  in  the  two  markets  took 
place  at  different  levels  of  trade  and  that 
a  CEP  offset  is  justified.  Daido  and 
Enuma  contest  the  petitioner's 
contention  that  the  CEP  transactions 
(after  adjustment)  in  question  were  at 
the  same  LOT  as  DT's  EP  sales.  Instead, 
they  assert  that  their  adjusted  CEP  sales 
were  made  at  the  ex- factory  level  of 
trade,  not  at  the  level  of  a  trading 
company.  Daido  and  Enuma  argue  that 
the  De|>artment's  Proposed  Rules 
(Antidumping  Duties;  Countervailing 
Administrative  Reviews;  Time  Limits, 
60  FR  56141  (November  7, 1995)),  and 
the  Department's  decision  in  AFBs 
(Other  than  TRBs)  from  France  et  al; 
Preliminary  Results  of  Antidumping 
Duty  Administrative  Review,  61  FR 
35718  (July  8, 1996)  support  this 
position. 

Daido  and  Enuma  counter  that  the  " 
petitioner's  discussion  of  their  afRliated 
party,  DT,  is  irrelevant  for  the  purpose 
of  identifying  the  level  of  trade  of  CEP 
sales,  according  to  the  definition  of  the 
terra  "CEP"  sales  pursuant  to  19  U.S.C. 
1677a(b)  as  well  as  Refined  Antimony 
Trioxide  from  thePRC.  Additionally, 
Ifeido  and  Enuma  argue  that  although 
they  sold  to  various  trading  companies 
(DT  and  others),  their  particular  sales  to 
the  affiliated  party,  DT,  cannot  be 
classifled  as  home  market  sales.  They 
conclude  from  this  analysis  that 
petitioner's  labeling  of  DT's  sales  as 
home  market  sales  is  erroneous.  They 
assert  that  the  law  considers  Daido, 
Enuma,  DC,  and  DT  (which  are  all 
affiliated  to  one  another)  "as  one 
entity,"  and  that  it  is  their  associated 
U.S.  safes  which  are  to  be  adjusted  by 
"deducting  expenses  and  profits." 
Therefore,  according  to  Daido  and 
Enuma,  the  LOT  of  their  CEP 
transactions  is  ex-factory.  They 
conclude  that  the  CEP  transaction  is  at 
a  different  LOT  than  DT's  EP  sales. 

Finally,  Daido  and  Enuma  argue  that 
they  performed  selling  activities  for 


their  home  market  sales  which  differed 
in  quantity  and  type  from  activities 
performed  for  CEP  sales,  and  that  these 
diffierences  establish  their  eligibility  for 
a  CEP  offset. 

Department's  Position:  We  agree  with 
the  petitioner  that  Daido  and  Epuma 
have  not  demonstrated  their  eligibility 
for  a  CEP  offset.  As  we  described  in  the 
"Level  of  Trade"  section  of  this  notice, 
in  order  to  determine  whether  different 
levels  of  trade  exist  within  or  between 
the  U.S.  and  home  markets,  the 
Department  examines  the  selling 
functions  performed  by  E)aido,  Enuma, 
and  other  affiliates,  if  appropriate,  as 
well  as  other  factors  that  estabhsh 
whether  different  phases  of  marketing 
exist  in  or  between  those  markets. 

Based  on  our  analysis  of  Daido  and 
Enuma 's  questionnaire  responses,  we 
identified  the  phase  of  marketing  in  the 
home  market  to  be  that  of  a  distributor. 
Daido  and  Enuma  stated  that  all  three  of 
its  home  market  customer  groups — 
trading  companies,  distributors,  and 
original  equipment  manufacturers 
(OEMs) — made  up  "only  one  channel  of 
distvibution  in  the  home  market"  (see 
Daido  and  Enuma  Chain  Questionnaire 
Response  (March  20,  1995)  at  A-8, 
A-9),  and  that  they  f>erformed  the  same 
selling  services  for  all  such  customers. 
See  Ctaido  and  Enuma  Comments  (July 
15, 1996)  at  2-3.  As  discussed  below, 
however,  Daido  and  Enuma  provided  no 
details  as  to  the  exact  selling  functions 
performed  for  each  of  these  customer 
categories. 

VVe  found  that  Daido  and  Enuma  sell 
to  the  U.S.  market  only  through  an 
afhliated,  multi-party  chain  made  up  of 
DT,  their  affiliated  trading  company, 
and  DC,  their  affiliated  U.S.  master 
distributor.  For  all  CEP  sales,  Daido  and 
Enuma  sell  to  DT.  which  in  turn  resells 
to  DC. 

In  addition,  in  calculating  CEP  for  our 
preliminary  results,  we  erroneously 
deducted  indirect  selling  expenses 
(DINDIRSU)  and  inventory  carrying 
costs  (DINVCARU)  incurred  by  DT  and 
did  not  consider  the  selling  activities  of 
DT  in  determining  the  LOT  of  the  CEP. 
However,  these  DT  expenses  are  not 
"associated  with  economic  activities 
occurring  in  the  United  States"  (SAA  at 
823).  Therefore,  for  these  final  results, 
we  did  not  deduct  these  expenses  in 
calculating  CEP.  Accordingly,  we 
considered  the  selling  activities  of  DT, 
as  well  as  those  of  Daido  and  Enuma.  in 
determining  the  LOT  of  the  CEP. 

Based  on  this  analysis,  we  determined 
that  CEP  sales  to  DC  constituted  one 
phase  of  marketing  (i.e.,  that  of  sales  to 
a  distributor)  and  one  level  of  trade.  In 
comparing  the  home  and  U.S.  markets, 
our  analysis  also  indicated  that  Daido 


and  Enuma's  sales  were  at  the  same 
phase  of  marketing  (i^.,  that  of  a 
distributor). 

We  proceeded  to  analyze  the  selling 
functions  performed  at  the  identified 
level  of  trade  in  each  market.  First, 
Daido  and  Enuma  stated  that  they 
performed  the  same  selling  functions  for 
all  home  market  sales  which  "include 
maintaining  an  inventory,  technical 
consultations,  arranging  deUvery  to  the 
customer,"  as  well  as.preparing  chain 
for  shipment,  processing  sales  orders, 
and  billing. 
In  the  U.S.  market,  we  considered  all 
.  selling  activities  of  all  affiliated  parties 
for  CEP  sales,  after  disregarding  selUng 
activities  associated  with  the  selling 
expenses  deducted  under  section  772(d) 
of  the  Act.  For  CEP  sales,  in  addition  to 
selling  functions  provided  by  Daido 
Corporation,  we  found  that  Daido/DT 
and  Enuma/DT  performed  the 
additional  selling  functions  of  preparing 
chain  for  shipment,  arranging  its 
transportation  from  their  plants  to  a 
Japanese  port,  carrying  or  maintaining 
inventory,  administering  sales,  and 
billing. 

We  concluded  that  Daido  and  Enuma 
have  not  demonstrated  that  selling 
functions  performed  with  respect  to 
sales  to  the  home  market  distributora 
were  significantly  different  from  those 
performed  with  respect  to  sales  to 
distributor  DC  (i.e.,  those  associated 
with  the  CEP).  Taken  in  conjunction 
with  other  indications  of  similar  phases 
of  marketing,  we  do  not  consider  the 
CEP  to  be  at  a  different  level  of  trade 
than  that  of  home  market  sales. 

Further,  even  if  difierent  levels  of 
trade  were  to  be  found,  we  agree  with 
petitioner  that,  based  on  the  facts  on  the 
record,  home  market  sales  have  not  been 
established  to  be  at  a  LOT  which 
constitutes  a  more  advanced  stage  of 
distribution  than  the  LOT  of  the  CEP. 
Comment  10:  Enuma  argues  that  the 
Department  improperly  applied  its 
affiliated  party  sales  test  (sales  test),  and 
in  so  doing,  improperly  deleted  home 
market  sales  to  a  certain  affiliated  home 
market  custoraef;.£niyna  agrees  that  the 
sales  test,  which  measures  the  ratio  of 
prices  charged  to  unaffiliated  parties  to 
prices  charged  to  unaffiliated  parties, 
results  in  a  ratio  below,  albeit  "not 
much  below",  the  99.5%  level.  Enuma 
argues  that  the  Department  is  required 
to  either  formally  promulgate  the  sales 
test  as  a  rule  pursuant  to  the 
Administrative  Procedures  Act  (APA), 
or  more  fiilly  explain  its  basis  for 
disregarding  affiliated  party  sales. 
Enuma  asserts  that  this  test  is  an  official 
action  taken  by  the  Department  similar 
to  the  de  minimis  rule  at  issue  in 
Carlisle  Tire  and  Rubber  Company  v. 
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United  States.  672  F.  Supp.  1000. 1003- 
1004  (car  1994)  [Carlisle).  Enuma 
contends  that  Carlisle  held  that  prior  to 
applying  the  de  minimis  rule,  the 
Etepartment  was  required  to  either 
conform  to  the  APA  or  explain,  in  each 
instance,  the  rule's  use.  (Enuma 
contends  that  the  Department 
subsequently  complied  by  taking  the 
former  action).  Enuma  argues  that  since 
the  Department  failed  to  take  the 
required  actions,  we  should  include 
affiliated  sales  in  calculating  NV. 

Petitioner  contends  that  the 
Department's  position  is  correct.  First, 
petitioner  points  to  Usinor  Sacilor, 
Sollac  and  GTS  v.  United  States,  872  F. 
Supp.  1000,  1003-1004  (OT  1994) 
[Usinor],  where  the  OT  upheld  the 
affiliated  sales  test.  Secondly,  p)etitioner 
asserts  that  the  Department  may  rely  on 
longstanding  practice  as  it  has  in  this 
review  in  making  antidumping 
calculations. 

Department's  Position:  Regarding  the 
use  of  the  99.5  percent  test,  our 
regulations  state  that  "(ilf  a  producer  or 
reseller  sold  such  or  similar 
merchandise  to  a  person  related  as 
described  in  the  Act,  the  Secretary 
ordinarily  will  calculate  foreign  market 
value  basiad  on  that  sale  only  if  satisfied 
that  the  price  is  comparable  to  the  price 
at  which  the  producer  or  reseller  sold 
such  or  similar  merchandise  to  a  person 
not  related  to  the  seller."  19  CFR 
§  353.45(a).  Accordingly,  our  99.5 
percent  test  is  a  means  of  determining 
whether  or  not  the  price  charged  to 
affiliated  customers  is  "comparable"  to 
the  price  charged  to  unaffiliated 
customers.  Implicit  in  both  our 
regulations  and  the  99.5  percent  test  is 
a  concern  that  prices  charged  to 
amiiated  customers  may  not  be  based 
on.market  considerations.  Thus,  as  we 
have  stated  elsewhere,  "if  the  customer- 
specific  (affiliated/unaniliated)  price 
ratio  was  less  than  99.5  percent,  we 
determined  that  all  sales  to  that 
(affiliated)  customer  were  not  arm's 
length  transactions  because,  on  average, 
that  customer  was  paying  less  than 
(unaffiliated)  customers  for  the  same 
merchandise."  See  Notice  of 
Preliminary  Determination  of  Sales  at 
Less  Than  Fair  Value:  Certain  Cold- 
Rolled  Carbon  Steel  Flat  Products  From 
Argentina,  58  FR  7066,  7069  (Feb.  4, 
1993).  We  further  note  that  this  test  has 
been  upheld  by  the  CIT,  see  Usinor 
Sacilor  v.  United  States.  872  F.  Supp. 
1000, 1003  (CIT  1994),  and  we  have 
continued  to  apply  this  test  for  these 
final  results  of  review. 

Comment  11:  Petitioner,  Daido,  and 
Enuma  assert  that  the  Department  made 
clerical  errors  in  the  margin  programs 
for  Daido  and  Enuma  by  comparing 


gross  unit  prices,  instead  of  net  sales 
prices,  to  the  foreign  unit  prices  in  U.S. 
dollars  (FUPDOL).  These  three  parties 
request  that  the  Department  correct 
these  errors  in  the  final  results  of 
review. 

Department's  Position:  We  agree  with 
petitioner,  Daido,  and  Enuma.  For  these 
final  results,  we  have  made  the 
corrections  to  the  relevant  portions  of 
the  margin  programs  for  Daido  and 
Enuma. 

Comment  12:  Petitioner  requests  that 
the  Department  revisit  the  rates  assigned 
to  Daido  and  Enuma  as  partial  FA  for 
certain  U.S.  sales,  including  those 
which  were  unreported, 'lacked  model 
match  and  difference  in  merchandise 
information,  as  well  as  all  further- 
manufactured  sales. 

Department's  Position:  We  have 
revisited  the  rates  assigned  to  Daido  and 
Enuma  as  partial  FA  for  certain  U.S. 
sales,  including  those  which  were 
unreported,  lacked  model  match  and 
difference  in  merchandise  information, 
as  well  as  all  further-manufactured 
sales.  We  have  concluded  that  it  is 
appropriate  to  continue  to  use  as  FA  for 
these  final  results  the  highest  rate 
calculated  in  this  review  for  another 
company  (11.18  percent). 

Comment  13:  Daido  and  Enuma  argue 
that  the  Department  erred  in  assigning 
FA  to  certain  EP  sales  which  the 
Department  determined  did  not  have 
contemporaneous  matches  in  the  home 
market.  According  to  Daido  and  Enuma, 
"matches  for  these  sales  almost 
certainly  exist"  within  their  respective 
sales  data  submissions  for  the  prior 
POR.  Daido  and  Enuma  argue  that,  in 
place  of  FA,  we  should  match  these  EP 
sales  with  home  market  sales  from  the 
previous  POR  or  delete  them  from  the 
1994-95  POR  sales  data  base  entirely. 

Department's  Position:  We  disagree 
with  Daido  and  Enuma.  First,  Daido  and 
Enuma  had  the  opportunity  to  submit 
the  sales  data  in  question  on  the  record 
of  this  proceeding.  However,  they  failed 
to  do  so  in  a  timely  manner. 

Second,  the  courts  have  long 
recognized  that  antidumping 
administrative  reviews  are  separate  and 
distinct  proceedings  and  the  results  of 
the  current  review  must  be  based  on 
substantial  evidence  in  the  record  of 
that  review.  See  e.g.,  NSKUd.  v.  United 
States.  788  F.  Supp.  1228, 1229  (CIT 
1992).  We  decline  to  examine  sales  data 
from  Daido  and  Enuma 's  submissions 
for  the  previous  POR  and  continue  to 
find  that  Daido  and  Enuma  failed  to 
report  home  market  matches  for  the  EP 
sales  in  question. 


AdditioiMl  Qerical  Errors 

In  addition  to  the  changes  we  m^e  in 
response  to  the  parties'  comments 
above,  we  have  corrected  two 
inadvertent  clerical  errors  as'  follows: 

(a)  We  erroneously  calculated  the 
weighted-average  indirect  selling 
expense  factor  for  Izumi's  preliminary 
margin  program,  due  to  a  decimal 
placement  error;  we  made  the 
appropriate  correction. 

(b)  In  analyzing  Izumi's  similar 
merchfmdise  in  the  model  match  section 
of  the  program,  we  inadvertently  failed 
to  use  the  absolute  values  for  the 
differences  in  merchandise  percentage 
valuations.  We  have  made  the  necessary 
correction. 

Final  Results  of  Review;  Determinatioii 
Not  To  Revoke  the  Antidumping 
Finding  in  Part 

As  a  result  of  this  review,  we  have 
determined  that  the  following  margins 
exist  for  the  period  April  1, 1994  ' 
through  March  31. 1995: 


Manuiacturer/exporter 


Izumi  

R.K.  Excel 

Daido 

Enuma 


Margin  (per- 
cent) 


11.18 
6.16 
1.14 
1.35 


Based  upon  the  fact  that  Daido  and 
Enuma  have  not  demonstrated  three 
consecutive  years  of  sales  at  not  less 
than  NV,  we  further  determine  that 
these  companies  have  not  met  the 
requirements  for  revocation  set  forth  in 
19  CFR  353.25(a)(2)(i).  Therefore,  the 
Department  is  not  revoking  the  finding 
with  respect  to  these  companies. 

The  Department  shall  determine,  and 
the  U.S.  Customs  Service  shall  assess, 
antidumping  duties  on  all  appropriate 
entries.  Individual  differences  between 
export  price  and  normal  value  may  vary 
from  the  percentages  statedabove.  The 
Department  will  issue  appraisement 
instructions  directly  to  the  U.S.  Customs 
Service. 

Furthermore,  the  following  deposit 
requirements  shall  be  effective  upon 
pubUcation  of  this  notice  of  final  results 
of  administrative  review  for  all 
shipments  of  the  subject  merchandise  _ 
fipom  )apan  that  are  entered  or 
withdrawn  from  warehouse,  for 
consumption  on  or  after  the  publication 
date,  as  provided  for  by  section 
751(a)(1)  of  the  Act:  (1)  The  cash  deposit 
rate  for  die  reviewed  companies  wiU  be 
the  rates  listed  above;  (2)  for  previously 
reviewed  or  investigated  companies  not 
listed  above,  the  cash  deposit  rate  will 
continue  to  be  the  company-specific  rate 
published  for  (he  roost  recent  period:  (3) 


\ 
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if  the  exporter  is  not  a  firm  covwed  in 
this  review,  a  prior  review  or  the 
original  less-than-faix-value 
investigation,  but  the  manulacturer  is. 
the  cash  deposit  rate  will  be  the  rate 
established  for  the  most  recent  period 
for  the  manufacturer  of  the 
merchandise;  and  (4)  for  all  other 
producers  and/or  exporters  of  this 
merchandise,  the  cash  deposit  rate  shall 
be  15.92  percent,  the  all  others  rate 
based  on  the  first  review  conducted  by 
the  DepMutment  in  which  a  "new 
shipper"  rate  was  established  in  the 
final  results  of  antidumping  finding 
administrative  review  (48  FR  51801, 
November  14.  1983). 

This  notice  serves  as  a  final  reminder 
to  importers  of  their  responsibility 
under  19  CFR  353.26  to  file  a  certificate 
regarding  the  reimbursement  of 
antidiunping  duties  prior  to  liquidation 
of  the  relevant  entries  during  this 
review  period.  Failure  to  comply  with 
this  requirement  could  result  in  the 
Secretary's  presumption  that 
reimbursement  of  antidumping  duties 
occurred  and  the  subsequent  assessment 
of  double  antidumping  duties. 

This  notice  serves  as  the  only 
reminder  to  parties  subject  to 
administrative  protective  order  (APO)  of 
their  responsibility  ccMiceming  the 
disposition  of  propri^ry  information 
disclosed  under  APO  in  accordance 
vinth  19  CFR  355.34(d).  Timely  written 
notification  of  return/destruction  of 
APO  materials  or  conversion  to  judicial 
protective  order  is  hereby  requested. 
Failure  to  comply  with  the  regulation 
and  the  terms  of  an  APO  is  a 
sanctionable  violation. 

This  administrative  review  and  notice 
are  in  accordance  with  section  751(a)(1) 
of  the  Act  (19  U.S.C.  1675(a)(1))  and  19 
CFR  353.22. 

Dated:  November  25, 1996. 
Robert  S.  LaR« 


Acting  Assistant  Secretary  for  Import 
Administration. 

[FR  Doc.  96-30d75  Filed  12-3-96;  8:45  ami 
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[A-688-028] 

Roller  Chain,  Other  Than  Bicycle,  From 
Japan;  Rnal  Results  of  Antidumping 
Duty  Administrative  Reviews 

AQB<CY:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 
action:  Notice  of  final  results  of 
antidumping  duty  administrative 
reviews.. 

SUMMARY:  On  June  4,  1996,  the 
Department  of  Co&imerce  (the 


Department)  published  the  preliminary 
results  of  its  administrative  reviews  of 
the  antidumping  finding  on  roller  chain, 
other  than  bicycle,  from  Japan.  The 
reviews  cover  two  manufacturers/ 
exporters,  Daido  Kogyo,  Ltd.  (£)aido), 
and  Enuma  Chain  MJ^.  Co.,  Ltd. 
(Enuma),  of  the  subject  merchandise  to 
the  United  States  during  the  period 
April  1, 1992  through  March  31, 1993, 
and  six  manufacturers/exporters,.Daido, 
Enuma,  Hitachi  Metals  Techno  Ltd. 
(Hitachi),  Izumi  Chain  Manufacturing 
Co.,  Ltd.  (Izumi),  Pulton  Chain  Co.,  Ltd. 
(Pulton)  and  R.K.  Excel,  of  this 
merchandise  to  the  United  States  during 
the  period  April  1, 1993  through  March 
31, 1994.  ''^ 

We  gave  interested  parties  air  *     /. 
opportimity  to  comment  on  the 
preliminary  results.  Based  on  our 
analysis  of  the  comments  received  and 
the  correction  of  certain  clerical  errors, 
we  have  made  certain  changes  to  the 
final  results  of  each  review  period.  We 
will  instruct  U.S.  Customs  to  assess 
antidumping  duties  on  all  appropriate 
entries. 

EFFECTIVE  DATE:  December  4,  1996. 
FOR  FURTHER  INFORMATKM  COMTACT: 
Matthew  Blaskovich.  Jack  Ehilberger, 
Ron  Trentham  or  Zev  Primor.  AD/CVD 
Enforcement,  Import  Administration, 
International  Trade  Administration, 
U.S.  Department  of  Commerce,  14th 
Street  and  Constitution  Avenue,  N.W., 
Washington,  D.C.  20230;  telephone: 
(202)  482-5253. 

SUPPLEMENTARY  INFORMATION: 

Background 

On  June  4,  1996,  the  Department 
published  in  the  Federal  Register  (61 
FR  28171)  the  preliminary  resuHs  of  the 
above  ilientioned  administrative  reviews 
of  the  antidumping  finding  on  roller 
chain,  other  than  bicycle,  from  Japan.  At 
the  request  of  petitioner  and  five 
respondents,  we  held  a  hearing  on  July 
22.  1996. 

Applicable  Statute  and  Regulations 

Unless  otherwise  indicated,  all 
citations  to  the  statute  and  the 
Dep)artment's  regulations  are  in 
reference  to  the  provisions  as  they 
existed  on  December  31, 1994. 

Scope  of  the  Review 

Imports  covered  by  the  reviews  are 
shipments  of  roller  cham,  other  than 
bicycle,  from  Japan.  The  term  "roller 
chain,  other  than  bicycle,"  as  used  in 
these  reviews  includes  chain,  with  or 
without  attaehments,  whether  or  not 
plated  or  coated,  and  whether  or  not 
manufactured  to  American  or  British 
standards,  which  is  used  for  power 


transmission  and/or  conveyance.  Such 
chain  consists  of  a  series  of  alternately- 
assembled  roller  links  and  pin  links  in 
which  the  pins  articulate  inside  from 
the  bushings  and  the  rollers  are  free  to 
turn  on  the  bushings.  Pins  and  bushings 
are  press  fit  in  their  respective  link 
plates.  Chain  may  be  single  strand, 
having  one  row  of  roller  links,  or 
multiple  strand,  having  more  than  one 
row  of  roller  links.  The  center  plates  are 
located  between  the  strands  of  roller 
links.  Such  chain  may  be  either  single 
or  double  pitch  and  may  be  used  as 
power  transmission  or  conveyer  chain. 

These  reviews  also  cover  leaf  chain, 
which  consists  of  a  series  of  fink  plates 
alternately  assembled  with  pins  in  such 
a  way  that  the  joint  is  free  to  articulate 
between  adjoining  pitches.  These 
reviews  further  cover  chain  model 
numbers  25  and  35.  Roller  chain  is 
currently  classified  under  the 
Harmonized  Tariff  Schedule  of  the 
United  States  (HTSUS)  subheadings 
7315.11.00  through  7619.90.00.  HTSUS 
item  numbers  are  provided  for 
convenience  and  Customs  purposes. 
The  written  description  remains 
dispositive. 

The  reviews  cover  the  periods  April  1, 
1992  through  March  31, 1993.  and  April 
1. 1993  through  March  31. 1994.  The 
Department  has  now  completed  these 
administrative  reviews  in  accordance 
with  section  751  of  the  Tariff  Act  of 
1930.  as  amended  (the  Act). 

Analysis  of  Comments  Received. 

We  invited  interested  parties  to 
comment  on  the  preliminary  results  of 
these  administrative  reviews.  We 
received  timely  comments  from  the 
petitioner  and  all  respondents  except 
Hitachi. 

Comment  1:  Izumi  claims  that  sales 
made  to  its  related  party  were  made  at 
arm's-length.  Izumi  asserts  that  there  is 
no  statutory  or  regulatory  requirement 
which  mandates  a  certain  threshold 
percentage  of  unrelated  party  sales  in 
order  to  conduct  an  appropriate  arm's- 
length  test.  Izumi  therefore  requests  that 
the  Department  conduct  art  arm's-length 
test  on  itarelated  party  sales.  If  the 
Department  cannot  determine  whether 
sales  to  its  related  party  were  made  at 
arm's-length,  Izumi  argues  that  those  . 
sales  should  be  disregarded  for  the 
purpose  of  calculating  foreign  market 
value  and  constructed  value  in  the 
Department's  margin  calculations. 

Department's  Position:  We  disagree 
with  Izumi.  An  arm's-length  test  in  this 
proceeding  would  not  produce  reliable 
results  because  there  was  an  insufficient 
number  of  unrelated  party  sales 
available  for  comparison  to  related  party 
sales.  While  nothing  in  the  statute 
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requires  a  specified  percentage  of 
unrelated  home  market  sales  in  order  to 
conduct  an  appropriate  arm's-l«igth 
test,  our  regulations  state  that  we  "will 
calculate  foreign  market  value  based  on 
that  sale  (transactions  between,  related 
persons)  only  if  [the  Department  is] 
satisfied  that  the  price  is  comparable  to 
the  price  at  which  the  producer  or 
reseller  sold  such  or  similar 
merchandise  to  a  person  not  related  to 
the  seller."  19  CFR  353.45(a)(l994L  We 
therefore  have  the  discretion  to  decide 
whether  we  could  rely  on  the  results  of 
an  arm's-length  test.  The  facts  in  this 
proceeding  indicate  that  an  arm's-length 
test  would  not  produce  reliable  results. 
While  the  sales  to  unrelated  parties  may 
be  bona  fide,  because  of  their  limited 
number,  it  cannot  be  established  that 
Izumi's  related  party  sales  were  made  at 
arm's-length.  Consequently,  we 
removed  such  sales  from  the  home 
market  sales  database. 

We  disagree  with  Izumi's  assertion 
that  we  should  use  CV  for  those  sales 
made  to  its  related  party  if  it  cannot  be 
determined  that  such  sales  were  made  at 
arm's-length.  In  accordance  with  19  CFR 
353.45(b),  where  related  party 
transactions  were  made,  we  decided  to 
base  FMV  on  downstream  sales  made  by 
such  related  parties. 

Comment  2:  Izumi  states  that  the 
Department  erred  in  assigning  partial 
best  information  available  (BIA)  as  a 
result  of  Izumi's  inability  to  supply 
downstream  sales  on  related  party 
transactions.  Izumi  argues  that  given  the 
nature  of  its  relationship  with  its  related 

t>arty,  Izumi  .does  not  have  the  economic 
everage  or  legal  basis  to  persuade  this 
party  to  submit  downstream  sales 
information.  Further,  Izimii  argues  that 
since  it  has  no  control  or  input 
regarding  downstream  sales,  it  is 
inequitable  for  the  Department  to 
require  information  that  is  unreasonably 
difficult  to  obtain,  or  to  base  margins  on 
sales  in  which  Izumi  was  not  involved. 
Izumi  further  contends  that  reliance  on 
downstream  sales  information  would  be 
contrary  to  the  intent  of  the  statute,  and 
the  £)epartment's  regulations  do  not 
provide  for  margin  calculations  based 
on  sales  in  which  a  respondent  does  not 
have  the  ability  to  control,  or  at  least 
influence,  the  price. 

Petitioner  argues  that  the  Department 
was  justified  in  applying  partial  BIA. 
Petitioner  asserts  that  Izumi  fails  to 
realize  that  the  affiliatioiujt  has  with  its 
related  reseller  necessitates^bat  they  be 
considered  as  one  entity  for  this 
proceeding.  Petitioner  cites  to  the 
Department's  questionnaire,  where  it 
states  "[wlhere  a  sale  is  made  through 
an  affiliated  company,  the  price  actually 
charged  to  the  unrelated  buyer  must  be 


reported."  See  Department's 
Questionnaire  of  May  26, 1994,  at  10. 
Petitioner  therefore  contends  that  the 
refusal  of  Izumi 's'related  reseller  to 
provide  downstream  sales  information 
should  be  considered  as  a  refusal  by 
Izumi  itself.  Further,  petitioner  states 
that  an  argument  similar  to  Izumi's 
claim  of  not  having  a  legal  basis  upon 
which  to  compel  its  related  reseller  to 
submit  information  was  rejected  by  the 
Department  in  a  previous  segment  of 
this  proceeding.  See  Roller  Chain,  Other 
Than  Bicycle,  From  Japan,  55  FR  42602, 
42608  (1990). 

Departmertf's  Position:  We  agree  with 
petitioner.  Izumi  failed  to  respond  to 
our  requests  for  information  regarding 
downstream  sales.  Although  Iziuni 
claims  that  it  could  not  compel  its 
related  party  to  supply  this  information, 
given  their  affiliation,  we  consider  the 
related  party's  non-compliance  as  an 
omission  imputable  to  Izumi.  Moreover, 
we  assigned  Izumi  BIA  in  a  previous 
segment  of  this  proceeding,  where 
circiun stances  similar  to  these  in  this 
review  were  found  to  exist.  In  that 
review,  the  Department's  position  stated 
in  relevant  part: 

19  CFR  353.45(b)  provides  that  the 
Department  may  calculate  foreign  market 
value  based  oir  sales  made  through  a  related 
party.  Pursuant  to  19  CFR  353.45(a),  it  is  the 
Department's  practice  to  calculate  foreign 
market  value  based  on  prices  to  related 
parties,  if  the  respondent  can  show  that  those 
sales  are  as  between  two  unrelated 
companies  [i.e.,  that  the  sales  were  arm's- 
length  transactions).  If  the  respondent  cannot 
show  that  the  sales  were  at  arm's-length,  and 
the  sales  made  through  the  related  party  are 
a  significant  percentage  of  all  sales  in  the 
home  market,  the  Department  calculates 
foreign  market  value  on  the  basis  of  the  sale 
price  to  the  first  unrelaftd  party  *  *  * 
Izumi's  refusal  or  inability  to  provide 
information  on  the  sales  to  the  fu^t  unrelated 
purchasers  left  the  Department  no  basis  with 
which  to  calculate  foreign  market  value. 
Final  Results  of  Antidumping  Duty 
Administrative  Review:  Roller  Chain,  Other 
Than  Bicycle.  From  Japan,  55  FR  42608, 
(October  22. 1990). 

Additionally,  the  U.S.  Court  of  Appeals 
for  the  Federal  Circuit  recentiy  noted, 
"(t|he  iMuden  of  production  is 
appropriately  placed  on  the  party 
deemed  to  control  the  information." 
Koyo  Seiko  Co.,  Ltd.  v.  United  States. 
No.  96-1116,  SUp  Op.  (Fed.  Cir.  Aug. 
12, 1996).  TTiere,  the  Court  upheld  our 
decision  to  apply  BIA  where  the 
respondent  was  related  to  a  party  within 
the  meaning  of  section  771(13)(D)  of  the 
Tariff  Act  and  where  the  respondent 
failed  to  provide  requested  cost  data  of 
the  related  party.  Similarly,' in  this 
proceeding,  Izumi  is  related  to  its 
customer  within  the  meaning  of  section 


771(13)(C)  and  failed  to  provide  the 
downstream  sales  information  of  its 
related  party. 

SecticaK<7  76(c)  of  the  Act  requires  us 
to  use  the  best  information  otherwise 
available  whenever  a  party  refuses  or  is 
unable  to  provide  information  requested 
in  a  timely  manner  and  in  the  form 
required.  Therefore,  since  Izumi  did  not 
supply  us  with  requested  information, 
we  are  required  to  use  BIA  in  reaching 
our  determination. 

Comment  3:  Izumi  states,  arguendo, 
that  had  there  been  justification  for  the 
Department's  use  of  BLA,  the  use  of  an 
adverse  inference  was  not  warranted. 
Citing  Holmes  Products  Corp.  v.  United 
States,  16  OT  628,  631  (1992)  [Holmes], 
Iziuni  contends  that  there  is  no  statutory 
requirement  that  an  adverse  inference 
be  made  in  determining  BLA,  when  a 
party  substantially  complies  in  a  review 
proceeding.  Further,  Izumi  claims  that 
an  adverse  inference  is  based  on  the 
presumption  that  a  party  would  have 
supplied  accurate  information  if  that 
information  would  have  resulted  in 
lower  margins.  In  light  of  this,  Izumi 
claims  that  since  it  has  no  influence  on, 
or  knowledge  of,  pricing  of  downstream 
sales,  it  could  not  be  charged  with 
having  constructive  knowledge  that  the 
downstream  sales  would  be  made  at  a 
rate  higher  than  the  BIA  rate  of  43.29 
percent.  Izumi  also  cites  the  Court  of 
International  Tvade's  (CIT)  decision  in 
Usinor  Sacilor,  Sollac,  and  GTS  v. 
United  States.  872  F.  Supp.  1000,  (OT 
1994)  (Usinor)  in  which  Izumi  claims 
that  the  CIT  directed  the  Department  to 
select  the  weighted-average  calculated 
margin  as  BLA  because  the  respondent 
was  unable  to  submit  data  of  a  related 
reseller  over  which  it  had  no 
operational  control.  Izumi  contends 
that,  as  the  facts  in  this  review  model 
those  of  Usinor.  the  Department  should 
use  Izumi's  constructed  value  data  or 
the  weighted  average  calculated  margin 
as  non-adverse  BIA. 

Petitioner  claims  that  it  cannot  be 
determined  whether  or  not  the 
downstream  sales  information  would 
have  produced  a  higher  margin  for 
Izumi.  Nevertheless,  petitioner  states 
that  an  adverse  inference  in  this  regard  ^ 
is  highly  likely,  given  the  extent  of  the 
sales  at  issue  and  the  affiliation  between 
Izumi  and  the  reseller.  Further, 
petitioner  challenges  Izumi's  claim  that 
this  instant  review  is  similar  to  Usinor. 
Petitioner  states  that  in  Usinor, 
voluminous  downstream  sales  data  was 
submitted.  The  Department,  however, 
rejected  the  submission  because  the 
resellers  were  not  able  to  conduct  a 
material  trace  within  the  time  limits  of 
the  investigation.  The  Department  did 
not  request  downstream  sales 
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infonnation  for  steel  centers  in  which 
the  manufactureF  had  no  operational 
control,  as  these  sales  constituted'a 
small  percentage  of  total  sales.  Those 
sales  were  subject  to  the  same  cash 
deposit  as  the  company's  other  sales. 

Department's  Position:  We  agree  with 
petitioner.  In  Holmes  as  well  as  in 
Usinot;  due  to  the  minuscule  nature  of 
the  amount  of  sales  at  issue,  non- 
adverse  BIA  margins  were 
recommended.  In  Holmes,  the 
manufacturer  "Hdogovens  did  not  omit 
data,  but  only  provided  inaccurate 
information,  which  in  most  instances 
was  due  to  a  computer  conversion  error, 
nor  were  the  errors  systematic  in 
nature."  See  Holmes  at  1137.  In  Usinor. 
the  court  rejected  the  Department's 
argument  "that  Usinor's  submissions 
were  deficient  due  to  Usinor's  failure  to 
report  downstream  sales  from  its 
minority-owned  secondary  steel 
centers."  See  Usinor  at  1006.  The  court 
held  that  Usinor 

substantially  met  the  requirements  of  the 
original  and  modified  questionnaire  requests. 
u«nor  supplied  more  data  than  was  required 
un^jK'  the  limited  rep>orting  arrangement  and 
provided  well  over  99%  of  the  data 
demanded  by  the  original  questionnaire 
•   •  *  The  question,  therefore,  is  whetbor 
Commerce  may  use  adverse  BIA  on  the  sole 
basis  of  Usinor's  inability  to  trace  the  source 
of  the  steel  processed  by  its  secondary  steel 
centers. 

Id.  at  1001-07.  However,  as  the 
downstream  sales  in  this  review  would 
comprise  most  of  Izumi's  home  market 
sales,  Izumi's  failure  to  report  those 
sales  could  not  be  construed  as  similar 
in  scope  to  the  aforementioned  cases. 
Because  the  omission  in  this  case  was 
substantial,  we  followed  our  normal 
practice  in  determining  BIA. 

Comment  4:  Izumi  states  arguendo, 
that  had  an  adverse  inference  been 
warranted,  the  Department  should  have 
taken  the  "second-tier"  BIA  rate  from 
the  most  recent  review  in  which  BIA 
was  applied,  and  not  from  a  review 
more  than  ten  years  old.  In  regard  to  the 
methodology  the  Department  should 
follow  in  §ssigning  a  BIA  rate,  Izumi 
dtes  a  number  of  court  decisions.  In 
Ndlional  Steel  Coqjoration  v.  United 
States.  870  F.  Supp.  1130, 1136  (OT) 
1994).  the  Court  stated  that  the 
Department  "must  be  reasonable  in  its 
application  of  its  chosen  methodology." 
Further  in  Atlantic  Sugar.  Ltd.  v.  United 
States.  744  F.2d  1556, 1560  (Fed.  Cir. 
1984),  the  use  of  BIA  was  compared  to 
an  "investigative  tool"  which  may  be 
wielded  as  an  "informal  club"  over 
recalcitrant  parties.  Izumi  also  cites 
Rhone  Poulenc,  Inc.  v.  United  States, 
899  F.2d  1185, 1190  (Fed.  Cir.  1990) 
(Rhone  Poulenc]  to  support  its  view  that 


it  is  the  Department's  requirement  that 
it  "consider  the  most  recent  information 
in  its  determination  of  what  is  best 
information."  Allied-Signal  Aerospace 
Co.  V.  United  States,  996  F.  2d  1185 
(Fed.  Cir.  1993Hi4/yied-Sygna/)  is  further 
cited  for  the  propiosition  that  the 
Department  was  required  to  obtain  and 
consider  the  most  recent  information  in 
its  determination  of  what  constitutes 
BIA.  Izumi  contends  that  Uie 
Department  should  have  used  as  partial 
BIA  the  17.57  percent  rate  assigned  to 
Izumi  in  the  1989-1990  review  instead 
of  the  43.29  percent  rate  assigned  to 
Izumi  in  the  1983-1985  review  periods. 
Izumi  claims  that  the  17.57  percent  rate 
is  molte  probative  of  current  conditions, 
while  the  43.29  percent  rate  is  outdated. 

Petitioner  contends  that  the 
Department  adhered  to  its  standard 
"two-tier"  BIA  methodology  in  selecting 
the  second-tier  partial  BIA  rate. 
Petitioner  stresses  that  the  Department's 
"two-tier"  BIA  methodology  is  well- 
establiahed  and  has  been  upheld  by  the 
courts.  Further,  petitioner  states  that  the 
43.29  percent  BIA  rate  is  more  current 
than  the  17.57  percent  rate,  since  the 
Rnal  results  o^  the  1983-1985  review 
periods  (where  the  43.29  percent  rate 
applies)  were  published  subsequent  to 
the  final  results  of  the  1989-1990 
review  (where  the  17.57  percent  margin 
applies). 

Department's  Position:  We  agree  with 
petitioner.  Our  "two-tier"  BIA 
methodology  has  been  upheld  in     .  - 
numerous  court  decisions.  Allied-Sigr\pl 
states  that  "(tjhe  two-tier  BLA 
methodology  employed  by  the  ITA  in 
selecting  the  best  information  available 
for  nonresponsive  parties  is  a 
permissible  and  reasonable  exerci^  of 
its  statutory  authority."  Allied-Signal  at 
1 193.  The  fact  that  the  43.29  percent 
rate  was  a  "first-tier"  rate  assigned  to 
Izumi  in  a  previous  review  is  of  no 
relevance  to  our  analysis.  Our  BIA 
methodology  does  not  require  that  we 
determine  why  a  particular  margin  was 
assigned  in  a  previous  review. 
Further,  our  "two-tier"  BIA 
methodology,  "like  its  predecessor, 
merely  establishes  a  presumption  that 
the  highest  prior  margins  are  the  best 
information  available.  That  presumption 
can  be  rebutted  by  the  respondent  with 
evidence  showing  the  actual  margin  to 
be  less."  Rhone  Poulenc  at  1190.  As 
partial  BIA.  we  simply  adhered  to  our 
well  established  "two-tier"  ^A 
methodology  by  using  the  highest 
margin  ever  assigned  to  Izumi  in  a 
previous  segment  of  this  proceeding 
Izmni  has  not  shown  that  the 
preliminary  margins  were  demonstrably 
less  probative  of  current  market 
conditions.  -^s 


Comment  5:  Izumi  states  that  the 
43.29  percent  rate  was  unjustifiably 
assigned  as  a  second-tier  rate  since  this 
rate  was  also  assigned  as  a  "first-tier" 
BLA  rate  to  Piflton  for  this  review.  Izumi 
argues  that  the  Department  failed  to 
consider  the  intent  of  19  CFR  353.37(a) 
by  not  considering  the  degree  to  which 
a  respondent  cooperated  before 
assigning  the  BLA  rate,  izumi  therefore 
states  that  the  Department  acted 
contrary  to  the  purpnise  of  the  "two-tier" 
BIA  system. 

Further,  Izumi  cites  to  the  CIT's 
remanded  decision  in  a  previous 
segment  of  this  proceeding.  Although 
Pulton  was  characterized  as 
uncooperative  in  that  case,  the  CTT 
ruled  ^at  the  Department's  "attempt  to 
assert  a  43.54  percent  rate  is  arbitrary 
and  capricious  and  has  no  basis  in  law 
or  fact."  Pulton  Chain  Co.,  Inc.  v.  United 
States.  17  CIT  1136,  1144  (1993) 
(Pulton).  Izumi  asserts  that  since  it  has 
cooperated  to  the  best  of  its  ability  in 
this  review  and  since  it  does  not  have 
the  ability  to  respond  to  the 
Department's  request  for  information 
regarding  downstream  sales,  the 
assignment  of  an  adverse  BLA  rate  of 
43.29  percent  is  therefore  punitive. 
Moreover,  Izumi  claims  that  the 
Department  unlawfully  assigned  this 
adverse  BIA,  citing  the  following  Court 
decisions  as  justification.  In  Allied- 
Signal,  996  F.2d  1193  (Fed.  Cir.  1993), 
the  Court  stated  that  "(nleither  is  the 
goal  of  encouraging  future  compliance 
furthered  by  the  application  of  the-first 
tier  to  SNFA,  because  it  apparently  has 
no  ability  to  respond  more  completely 
than  it  already  had  done."  The  CIT 
notes  in  Usinor,  872  F.  Supp.  at  1007, 
that  "Comqierce's  selection  of  a  severely 
adverse  BLA  is  'improper'*   *   •  when 
the  missing  data  is  beyond  the  control 
of  the  respondent." 

Petitioner  argues  that  unless  an 
adverse  partial  BIA  rate  is  imposed, 
Izumi  would  be  rewarded  for  its 
inability  to  provide  downstream  sales 
information.  Petitioner  is  concerned  that 
should  CV  be  utilized  in  regard  to 
Izumi's  related  party  sales,  an 
unavoidable  policy  problem  would 
result  for  the  Department.  Petitioner 
contends  that  "it  will  open  a  gaping 
hole  in  the  antidumping  law  that  will 
permit  foreign  manufacturers  to  'screen 
out'  high-price  transactions  from  the 
calculation  of  FMV.  All  a  foreign 
manufacturer  need  do  is  channel  high- 
price  transactions  through  an  affiliated 
reseller  with  the  (tacit)  understanding 
that  the  reseller  will  refuse  to  supply 
data  on  the  resale  transactions  to 
unaffiliated  customers."  Petitioner's 
letter  of  July  15, 1996,  at  7.  Petitioner 
^-further  argues  that  there  will  be  no 
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inoantive  for  Izumi  to  provide 
downstream  sales  information  in  fnture 
reviews  if  CV  would  be  substituted  for 
those  sales. 

Department's  Position:  We  disagree 
with  Izumi.  As  mentioned  earlier,  our 
use  of  a  "second-tier"  BIA  rate  for  the 
sales  in  question  follows  our  "two-tier'' 
BIA  methodology.  The  foot  that  the 
"second  tier"  BIA  rate  for  a  particular 
segment  of  a  proceeding  also  equals  the 
"first  tier"  BIA  rate  is  a  consequence  of 
the  two-tier  methodology,  one  which 
has  been  upheld  by  the  U.S.  Court  of 
Appmls  for  the  Federal  Circuit.  See 
Allied-Signal  Aaospace  Co.  v.  United 
States.  996  F.2d  1185  (Ftfd.  dr.  1993). 

We  ako  disagree  that  Pahon  Chain 
Co..  Ltd.  V.  United  States.  17  CTT 1136 
(1993)  precludes  our  use  of  the  43.29 
rate  as  a  BIA  rate.  As  the  GIT  has 
recognized  in  a  case  subsequent  to 
Pahon,  the  holding  in  Pulton  was 
limited  to  the  "particular  focts  of  the 
case."  Sugfyama  Chain  Co.,  Ltd.  v. 
United  States.  852  F.  Supp.  1103. 1114 
(CTT  1994).  Moreover,  the  Sugiyama 
Court  upheld  our  use  of  the  43.29 
percent  rate  as  a  BIA  rate.  Id.  Therefrae, 
we  will  continue  to  use  that  rate  here. 

Concerning  Izumi's  argument  that  an 
adverse  BIA  rate  is  inappropriate 
because  the  data  was  purportedly  not 
within  the  company's  control,  we  refer 
to  our  reply  to  comment  two. 

Comment  6:  Izumi  requests  that 
certain  models  of  specialty  chain  sold  in 
the  United  States  should  not  be  matched 
to  models  sold  in  the  home  market 
because  a  comparison  is  precluded  by 
significant  physical  differences  and 
different  uses.  Izumi  claims  that  the 
Department's  20  percent  difference  in 
merchandise  (di£ner)  cap  does  not 
prevent  skewed  results.  Izumi  requests 
that  the  Department  compare  certain 
U^.  models  to  constructed  value,  as 
performed  in  past  revieMrs. 

Petitioner  contends  that  there  is  no 
evidence  on  the  record  which 
substantiates  Izumi's  claim  that 
differences  in  physical  characteristii 
and  use  exist  between  certain  models 
sold  in  the  United  States  and  in  Japan. 
Petitioner  dtes  to  the  model  match 
methodology  used  in  the  AFB 
proceedings,  in  which  all  parties  were 
able  to  submit  detailed  cAnunents  in 
regard  to  reported  differences  in 
physical  characteristics  in  order  to 
distinguish  between  various  bearing 
models.  Petitioner  claims  that  since  no 
such  briefing  process  occurred  for  this 
review,  the  Department  was  justified  in 
utilizing  Izumi's  model-matdi 
concordance  for  price-to-price 
comparison  purposes. 

Department's  Position:  Izumi's 
ocHnment  is  moot  Due  to  the 


Department's  oonection  of  a 
programming  eam  tot  these  final  results 
[see  "Additional  Programming  Ertat,"  p. 
34).  certain  U.S.  models,  including 
those  models  of  concern  to  Izumi,  are 
now  compared  to  CV  instead  of  to 
models  sold  in  die  home  market 

Coaanertt  7:  Petitioner  states  that  the 
Department  should  determine  whether 
Izumi's  related  party  resold  the  subject 
merchandise  to  the  United  States. 
Petitions  states  that  any  U.S.  sales 
made  by  Izumi's  related  party  should  be 
treated  as  either  purchase  price  (PP)  or 
exporter's  sales  price  (£9*)  transactions. 
Petiticmer  argues  that  Izumi  and  its 
related  party  should  be  required  to 
cettiN  whether  or  not  the  related  party 
raeold  to  the  United  States. 

Izumi  contends  that  petitioner's 
allegations  in  this  regard  are  mere 
speculation  since  thne  is  no  evidence 
on  the  record  to  indicate  that  Izumi  had 
knowledge  that  merchandise  sold  in  the 
home  maricet  was  destined  for  export  to 
the  United  States  Izumi  further  aigues 
that  as  the  Department  r^ected  the  same 
argument  raised  by  petitioner  in  the 
1990-1991  review,  mere  is  titen  noneed 
to  revisit  this  issue.  Izumi  states  that 
petitioner's  requirement  that  it  jKOvide 
certification  miether  or  not  the  related 
party  resold  to  the  United  States  has  no 
basis  in  statute  or  regulation. 

Department's  Petition:  We  agree  with 
Izumi.  In  a  previous  segment  of  this 
proceeding,  petitioner  raised  this 
identical  argument  which  we  rejected  as 
Iwrtcing  merit  since  there  was  no 
indication  on  die  record  to  support  its 
allegations. 

Izumi  certified  for  this  review  that  its 
U.S.  and  home  market  sales  and 
distribution  systems  were  repnuted  in  a 
complete  and  accurate  manner.  Fiirther, 
as  there  is  no  information  on  the  record 
on  whichio  conclude  that  merchandise 
I2umi  9gtd  to  its  related  party  was 
itly  resold  to  the  United 
i,  we  have  determined.that  Izumi 
.  not  submit  any  additional 
certifications  regarding  possible  U.S. 
sales  that  its  related  party  may  have 
made.  A 

Conuneia  8:  Pultob  maintains  thrt  ii 
the  Department  declines  to  permit  it  to 
submit  a  response  concerning  its 
unreported  U.S.  sale,  it  should  use 
"second-tier"  BIA  because  first-tier  is 
reserved  for  imcooperative  respondents. 
According  to  Pulton,  as  soon  as  the  error 
was  brought  to  its  attenticm,  it  sought 
pennission  to  submit  a  response  and 
continues  to  be  willing  to  submit  this 
information.  Pulton  alleges  that  under 
'  these  drciunstances,  it  is  \induly  harsh 
to  apply  "first-tier"  BIA.  Further,  Pulton 
asserts  that  the  application  of  "second- 
ti»"  BIA  would  be  more  consistent  with 


the  way  in  wdiicfe  the  Department  treats 
other  respondents  which  have 
inadvertenUy,  or  even  deliberately, 
failed  to  report  sales. 

Petitioner  argues  that  Puhon,  by 
failing  to  file  an  accurate  questionnaire 
response,  has  totally  frustrated  the 
Department's  goal  of  calculating  tea 
accurate  dumping  margin.  Acccoding  to 
petitioner,  because  Pulton's  failure  is 
total,  it  is  easily  distinguished  from  the 
dedsiuis  cited  in  Pulton's  brief 
involving  respondents  who  provided 
partial  information  to  the  Department 
Moreover,  petitioner  asserts  that  wliere 
a  party  toUoly  frustrates  the  goal  of 
c^^^n'^»♦^"g  accurate  margins,  it  is 
reasonable  to  conclude  that  the  party 
has  "  'significantly  impedeid]  the 
Department's  review.'  and  according;, 
to  assign  it  a  'first-tier'  BIA  maigixL" 

Department's  Position:  We  disagree 
with  Puhon  that  it  should  be  permitted 
to  submit  a  questionnaire  response. 
Section  353.31(a)(ii)  of  o\u  tegalatiaus 
alloMTS  parties  to  submit  factual 
inforaoation  no  later  than  "the  eaiiier  of 
the  date  of  publication  of  notice  of 
preliminary  results  of  review  or  180 
days  after  the  date  of  publication  of 
notice  of  initiaticm  of  the  review."  Here, 
the  189-day  deadUne  had  passed. 
Moreover,  to  accept  a  questionnaire 
response  from  Pulton  would  delay  our    I 
completion  of  these  reviews. 

We  disagree  with  Pulton's  allegation 
that  the  imposition  of  "first-tier"  BIA  is 
unduly  hanh.  The  DepartmeM  generally, 
— «g"«  a  respondent  "first-tier"  BIA   ~ 
when  that  respondent  is  considered  to 
be  uncooperative  because  it  foils  to 
provide  requested  information  in  a 
timely  manner  or  otherwise 
signincantiy  imf>edes  the  review.  It  was 
the  responsibility  of  Pulton  to  submit 
accurate  and  complete  information  in 
response  to  the  Department's 
questionnaire.  By  certifying  that  it  had 
no  sales  and  no  enMSts  to  U.S. 
customers  of  merc^ittidise  subject  to  the 
finding,  when  in  foct  it  did  have  at  least 
(me  siuh  sale.  Pulton  significantiy 
impeded  the  Department's  review. 

Comment  9:  Pultan  claims  that  if  the 
Department  agrees  to  apply  "seccmd- 
tier"  BIA,  the  appropriate  rate  would  be 
5.45%  from  the  1982-1983  review 
period.  Pulton  claims  that  although 
Izumi  has  a  higher  preliminary  rate  in 
the  current  review,  this  rate  is  itself 
largely  besedxm  BIA,  and  is  in  that 
sense  not^  calculated  rate. 

Petitioner  states  that  if  the 
Department  were  to  apply  "second-tier" 
BIA.  the  minimum  applicable  margin 
would  be  15.92%— the  margin  assigned 
to  Puhon  in  the  final  determination  in 
the  1989-1990  administrative  review. 
However,  petitioner  contends  diat  if  the 
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final  calculated  margin  for  Izumi  or  any 
other  respondent  exceeds  15.92%,  that 
high  margin  should  be  used. 

Department's  Position:  Since  we  have 
assigned  Pulton  "first-tier"  BIA,  the 
arguments  of  Pulton  and  petitioner  are 
moot. 

Comment  10:  Pulton  argues  that  even 
if  the  Department  decides  that  "first- 
tier"  BIA  is  appropriate,  the  4^.29%  rate 
is  inappropriate  because  it  is  based  on  ■ 
a  margin  that  was  not  finalized  and 
because  it  is  unduly  punitive. 
According  to  Pulton,  although  the  rate 
was  used  in  a  final  results  notice — 
1979-1980  administrative  review — the 
Department  recognized  that  it  could  not 
be  used  for  duty  assessment  purposes. 
Moreover.  Pulton  claims  that  the  CIT 
has  recognized  that  43.29%  was  not  a 
valid  rate  for  BIA  {Pulton  Chain  Cg.. 
Ltd.,  17  err  at  1144J.  Furthermore. 
Pulton  asserts  that  if  the  Department 
continues  to  apply  "first-tier"  BIA.  the 
appropriate  margin  would  be  17.57%— 
the  highest  calculated  rate  in  any  prior 
review  of  the  antidumping  finding  not 
based  on  the  43.29%  aberrational 
number. 

Petitioner  alleges  that  the  CUT  has 
sustained  the  application  of  the  43.29% 
first-tier  margin  in  the  roller  chain 
reviews.  Further^  petitioner  maintains 
that  contrary  to  Pulton's  claims,  the  CIT 
did  not  hold  the  43.29%  rate  unlawful. 
Moreover,  petitioner  argues  that  the 
43.29%  margin  has  been  imposed  as 
"first-tier"  BIA  on  a  number  of 
occasions.  Finally,  petitioner  states  that 
since  there  is  no  information  on  the 
record  concemmg  Pulton's  actual 
margin,  it  is  appropriate  to  impose  the 
43.29%  rate.         \ 

Department's  Ppsition;  We  disagree 
with  Pulton.  Our  use  of  a  "first-tier" 
BIA  rate  for  Puhon  follows  our  "two- 
tier"  BIA  methodology.  This 
methodology  has  been  upheld  by  the 
U.S.  Court  of  Appeals  for  the  Federal 
Circuit.  See  Allied-Signal  Aerospace  Co. 
V.  United  States,  996  F.2d  1185  (Fed. 
Cir.  1993). 

We  also  disagree  that  Pulton  Chain 
Co.,  Ltd.  V.  Unitad  States,  17  OT  1136 
(1993)  precludes  our  use  of  the  43.29 
rate  as  a  BIA  rate  for  Pulton.  As  the  OT 
has  recognized  in  a  case  subsequent  to 
Pulton,  the  holding  in  Pulton  was 
limited  to  the  "partlculaf  facts  of  the 
case."  Sugiyama  Chain  Co.,  Ltd.  v. 
United  States,  852  F.  Supp.  1103, 1114 
(QT  1994).  Moreover,  the  Sugiyama 
Court  upheld  our  use  of  the  43.29 
percent  rate  as  a  BIA  rate.  Id.  Therefore, 
we  will  continue  to  use  that  rate  here. 
Comment  11:  R.K.  Excel  claims  that 
although  foreign  brokerage  and  handling 
expenses  (BROKHP)  were  reported  in 
yen.  the  Department  incorrectly  treated 


BROKHP  as  a  dollar-denominated 
expanse  in  the  calculation  of  net  U.S. 
price  for  direct  sales  to  U.S.  customers. 

Petitioner  states  that  R.K.  Excel's  case 
brief  contains  new  factual  information 
concerning  the  denomination  for 
BROKHP. 

Department's  Position:  We  agtee  with 
R.K.  Excel's  claim  and  have  made  the 
appropriate  adjustments. 

It  is  evident  from<R.K.  Excel's      v 
questioimaire  response  that  BROKHP  is 
a  yen-denominated  expense  and  the 
Department  had  no  need  to  refer  to  the 
documentation  presented  in  R.K.  Excel's 
gase  brief  to  confirm  its  claim. 

Comment  12:  R.K.  Excel  maintains 
that  the  Department's  program  failed  to 
try  to  match  the  U.S.  model  SOD  sales 
and  the  most  similar  model  in  the  home 
market,  model  50. 

The  petitioner  argues  that  given  the 
significant  number  of  unmatched  sales, 
and  given  the  likelihood  that  material 
margins  would  have  been  produced  if 
the  relevant  data  had  been  supplied, 
this  is  clearly  a  case  in  which  it  is  .  _%,  'ji 
appropriate  to  apply  adverse  BIA. 

Department's  Position:  We  agree  with 
R.K.  Excel.  Due  to  a  computer  error,  our 
program  failed  to  match  U.S.  model  SOD 
and  the  most  similar  model  in  the  home 
market,  model  50.  There  was  missing 
data;  this  was  merely  a  programming 
error.  The  error  has  been  corrected  for 
these  final  results.  Thus,  the  use  of  BIA 
is  not  warranted.  .>;^    _V_ 

Comment  13:  Enuma's  U.S.  sales  .   ■,. 
subsidiary.  Daido  Corporation  (DC), 
contends  that  the  Department    ..      > 
erroneously  disregarded  its  further 
manufacturing  (FM)  cost  information  for 
the  purpose  of  calculating  exporter's 
sales  price  (ESP),  and  wrongly  assigned 
BIA  to  the  sales  in  question.  It  requests 
that  we  recalculate  the  margin  using  the 
information  submitted  in  its  response 
instead  of  BIA. 

Specifically.  DC  objects  to  the     v  .'.. 
Department's  disregarding  its  FM 
material  cost  information  and  rejecting 
its  cost  allocation  methodology.  DC 
claims  that  its  non-material  costs  were 
allocated  on  a  transaction-specific  basis, 
not  on  a  broad-based  allocation  formula 
and,  therefore,  were  isolated  to 
individual  FM  products  distinct  firom  all 
other  FM  chain. 

Petitioner  responds  that  "under  the 
circumstances,  the  Department  had  no 
choice  but  to  apply  BIA  to  these  sales." 
It  conteifds  that  DC's  "allocation  xatio 
may  be  convenient,  but  it  does  not 
produce  accurate  further  manufacturing 
data."  (Emphasis  in  original.)  According 
to  the  petitioner,  the  Department  was 
justified  in  concluding  that  both  the 
material  cost  information  and  DC's  cost 
{dlocation  methodology  are  unreliable. 


Department's  Position:  We  agree  with 
petitioner.  We  specifically  and  clearly 
requested,  in  both  the  original  and 
supplemental  questionnaires,  that  DC  . 
"furnish  the  cost  of  production  data 
(and)  *  *  *  (i|f  the  item  was  transferred 
at  'market  price,'  the  price  should  be 
supported  by  documentatlcm  of  actual  . 
sales  *  *   *  to  unrelated  third  parties.f' 
(Questionnaire.  August  9, 1993  at  45- 
46;  Supplemental  Questionnaire. 
October  19. 1995  at  25  and  Section  E. 
"Cost  of  Further  Manufacture  or 
Assembly  Performed  in  the  United     >^ 
States"  (Section  E).)  In  addition,  we 
stated  in  Section  E  that  "(t}he  further 
manufacturing  costs  that  you  report  in 
response  to  this  section  of  the 
questionnaire  should  be  calcidated 
based  on  the  actual  costs  incurred  by  ■ 
your  U.Sw  affiliate."  and  that  FM  costs 
"include  direct  materials  and 
fabrication  costs  actually  Incurred  by 
the  company."  Section  E  at  E-1,  E-8. 
We  find  that  DC  did  not  follow  our 
questionnaire  instructions  as.to  FM 
costs. 

In  computing  FM  costs.  DC  based  its 
material  costs  on  the  related  party 
transfer  price  (instead  of  actual  cost  of 
production  (COP))  to  value  the  roller 
chain  attachments,  stating  only  that  it 
was  "not  possible  to  provide  production 
costs  for  the  value  of  these  attachments 
*   *   •  within  the  time  provided." 
Rather  than  reporting  COP,  DC 
suggested  in  its  supplemental  response 
that  the  Department  use  sampling  to  test 
arm's-length  pricing  of  its  attachments. 
However,  DC  failed  to  provide 
supporting  detail  for  its  sampling  idea 
and  did  so  at  a  point  late  in  the  review 
process.  In  view  of  this,  we  rejected 
DC's  sampling  concept 

In  Antifriction  Bearings  (Other  Than 
Tapered  Roller  Bearings)  apd  Parts 
Thereof  From  France,  et  al„  58  FR 
39729, 39754  (Jidy  26, 1993),  we 
determined  that  where  a  party  failed  to 
provide  either  purchase  prices  fi'om 
unrelated  parties  from  which  the 
Department  could  determine  whether 
transfer  prices  paid  to  related  p>arties 
were  at  arm's-length,  or  COP  data  to 
demonstrate  that  the  transfer  prices 
were  not  less  than  COP,  then  such  data 
did  not  provide  a  reliable  basis  for  FMV. 
Here.  DC's  methodology  was  an 
unacceptable  response  to  our  question 
because  it  lacked  COP  information.  • 
sample  or  otherwise,  and  did  not  permit 
a  test  of  transfer  pricing  information. 
In  addition,  DC  stated  that  it  lacked 
records  for  the  labor  element  of  FM, 
preventing  it  &t)m  calculating  the  FM 
costs  in  the  manner  suggested  by  the 
questionnaire.  Further.  DC  stated  that  it 
also  lacked  records  for  factory  overhead 
and  SC&A  expenses  attributable  to  FM. 
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DC  therefore  submitted  a  factor 
representing  gross  profit  (revenue  minus 
cost  of  goods  sold),  which  it  multiplied 
by  the  transfer  price  of  the  attachments 
used  in  the  FM  process,  to  estimate  the 
missing  labor,  overhead,  and  SG&A 
components  of  the  FM  process. 
However,  this  methodology  was    ^t 
unacceptable  because  it  was 
unsupported  by  information  on  the 
record  demonstrating  that  use  of  a  gross 
profit  factor  accurately  reflects  DCs 
non-material  FM  costs. 

In  summary,  DC  provided  no  COP 
information,  sample  or  otherwise. 
Accordingly,  no  test  of  transfer  pricing 
information  was  possible,  hi  addition,  it 
provided  no  information  on  the  record 
to  support  its  contention  that  the  use  of 
a  gross  profit  factor^ccurately  reflects 
its  non-material  FM  costs.  Therefore,  we 
determine  that  DC's  reported  FM  costs 
do  not  provide  a  reliable  basis  on  which 
to  adjust  US?  and,  as  a  result,  we  have 
continued  to  use  "second-tier"  BIA 
margins  for  the  U.S.  sales  in  question. 

Comment  14:  The  petitioner  argues 
that  the  Department  should  have 
disallowed  a  portion  of  Daido's  reported 
home  market  indirect  selling  expenses 
because  its  data  was  not  submitted  on    ^ 
a  transaction-specific  basis.  Specifically, 
the  petitioner  claims  that  Daido  failed  to 
report  its  conunissions,  discounts,  and 
rebates  in  the  home  market  on  a 
transaction-specific  basis.  Instead, 
Daido  included  these  expenses  with 
indirect  selling  expenses  in  a  category 
called  "Other  Expenses"  and  allocated 
them  across  total  home  market  sales. 
Petitioner  argues  that  commissions, 
discounts  and  rebates  must  be  tied  to 
individual  saleis  transactions.  It  requests 
that,  becausQ^|udo  failed  to  provide 
this  data,  we  remove  these  "Other 
Expenses"  from  this  adjustment.  The 
petitioner  requests  that  the  Department 
disallow  Daido's  ESP  offset  in  the 
E)epartment's  final  margin  calculations. 

Daido  responds  that  the  Department's 
position  is  correct  and  that  the 
petitioner  failed  to  show  any  legal 
prohibition  against  calculating  this 
deduction  on  an  allocated  basis.  Daido 
further  argues  that  the  Department's 
practice  is  to  treat  commissions, 
discounts,  and  rebates  as  indirect 
expenses  when  they  cannot  be  tied 
directly  to  specific  sales  or  customers. 
Daido  further  points  out  that  the 
allocation  here  works  against  its  favor 
by  subjecting  commissions,  discounts 
and  rebates  expenses  to  the  ESP  offset 
cap. 

Department's  Position:  We  agree  with 
petitioner.  We  requested,  in  both  the 
original  and  supplemental 
questionnaires,  that  Daido  report  these 
expenses  "on  a  tr&nsaction-specific 


basis."  Instead,  Daido  included  its 
commissions,  rebates,  and  discounts  in 
its  indirect  sales  expenses.  Daido  then 
alloc     "i  indirect  sales  expenses  as 
foUowti:  Daido's  total  corporate  SG&A 
(i.e..  worldwide,  scope  and  non-scope) 
expenses  were  divided  by  its  total  sales 
(i.e.,  worldwide,  scope  and  non-scope) 
to  arrive  at  a  percentage  figure,  which 
was  then  multiplied  by  yen  per  meter 
price  to  arrive  at  a  yen  per  meter  SG&A 
expense  figure. 

We  consider  rebates  and  discounts  to 
be  direct  adjustments  to  price  arid  will 
make  adjustments  for  these  expenses 
pursuant  to  sections  772  and  773  of  the 
Act  (which  require  us  to  determine  what 
price  was  actually  charged  for  subject 
merchandise).  See  Antifriction  Bearings 
(Other  Than  Tapered  Roller  Bearings) 
and  Parts  Thereof  From  France;  et  ai; 
Final  Results  of  Antidumping  Duty 
Administrative  Reviews,  57  Fed.  Reg. 
28360,  28400  (June  24,  1992);  SKF  USA 
Inc.  V.  United  States,  874  F.  Supp.  1395. 
1402  (CIT  1995).  Because  Daido  failed  to 
report  its  discounts  and  rebates  on  a 
transaction-specific  basis,  as  we 
requested,  we  are  denying  the 
adjustment. 

Our  regulations  define  commissions 
as  an  expense  which  may  receive  an 
adjustment  as  a  difference  in 
circumstances  of  sale.  See  19  CFR 
353.56(a)(2)  (1994).  However,  Daido  has 
requested  that  we  treat  its  commissions 
as  an  indirect  selling  expense  and  grant 
it  an  adjustment  pursuant  to  19  CFR 
353.56(b)(2)  (1994)  (the  ESP  offset 
provision).  The  U.S.  Court  of  Appeals 
for  the  Federal  Circuit  has  recently  held 
that  we  may  not  include  direct  selling 
expenses  as  part  of  the  ESP  offset 
because  our  regulations  do  not  allow 
such  an  adjustment.  See  Torrington  Co. 
v.  United  States,  82  F.3d^9, 1051 
(Fed.  Cir.  1996).  The  Court  noted  that 
the  method  by  which  an  expense  is 
allocated  does  not  change  its  nature 
from  being  a  direct  expense  to  an 
indirect  expense.  Since  commissions  are 
a  direct  expense,  we  must  therefore 
deny  Daido  an  adjustment  for  this 
expense  pursuant  to  the  ESP  offset 
provision. 

Comment  15:  Petitioner  claims  that 
the  Department  failed  to  deduct  foreign 
inland  freight  incurred  by  DT  (on  behalf 
of  Daido  and  Enuma)  from  Daido  and 
Enuma's  PP  sales.  Daido  and  Enuma 
contend  that  the  Department  had  in  fact 
made  the  deductions  to  PP  sales  for  both 
PORs. 

Department's  Position:  We  agree  with 
Daido  and  Enuma.  Daido  and  Enuma 
computed  foreign  inland  freight  charges 
for  sales  to  the  United  States  in  the  same 
manner  as  for  home  market  freight 
charges.  Consequently,  values  for  inland 


freight  charges  are  identical  to  those  fbr 
home  market  freight  charges.  Both  of 
these  adjustments  appeared  in  the  PP 
margin  programs  as  INLFRTH,  which 
was  also  deducted  from  U.S  price  to 
arrive  at  net  adjusted  U.S  price. 

Additional  Clerical  Errors 

In  addition  to  the  changes  we  made  in 
response  to  the  parties'  comments 
above,  we  have  corrected  three 
inadvertent  clerical  errors  as  foUows: 

(a)  We  erroneously  calculated  the 
weighted-average  indirect  selling 
expense  factor  used  for  Izumi's 
preliminary  margin  program,  due  to  a 
decimal  placement  error;  we  made  the 
appropriate  correction. 

(b)  In  analyzing  Izumi's  similar 
merchandise  in  the  model  match  section 
of  the  program,  we  inadvertently  failed 
lo  use  the  absolute  values  for  the 
differences  in  merchandise  percentage 
valuations;  we  made  the  necessary 
correction. 

(c)  The  Department's  second-tier  BIA 
policy  states  that  we  will  take  as  the  BLA 
rate  the  higher  of:  (1)  The  highest  rate 
(including  the  "all  others"  rate)  ever 
applicable  to  the  firm  for  the  same  class 
or  kind  of  merchandise  from  either  the 
LTFV  investigation  or  a  prior 
administrative  review  or,  if  the  firm  has 
never  before  been  investigated  or 
reviewed,  the  all  others  rate  from  the 
LTFV  investigation;  or  (2)  the  highest 
calculated  rate  in  this  review  for  the 
same  class  or  kind  of  merchandise  for    ^ 
any  firm.  However,  we  incorrectly 
identified  Daido  and  Enuma's  second- 
tier  BIA  rate.  We  qiade  the  necessary 
correction  in  these  final  results. 

Additional  Programming  Error 

We  detected  a  minor  programming 
error  in  Izumi's  margin  program,  wh«i 
merging  the  CV  database  to  the  U.S. 
sales  database.  We  made  the  necessary 
correction. 

Final  Results  of  Review 

As  a  result  of  our  analysis  of  the 
comments  received,  we  determine  that 
the  following  margins  exist  for  the 
periods  indicated: 


Manufacturer/exporter 

Period 

Margin 
(percent) 

DaKto 

92-93 

0.14 

Daido — .» 

93-94 

0.10 

Enuma 

92-93 

0.04 

Enuma 

93-94 

0.18 

Hitachi 

93-94 

•12.68 

Izumi 

9a-94 

10.01 

Pulton 

93-94 
93-94 

43.29 

R.K.  Excel  

0.37 

*No  sales  during  ttw  period.  Rate  is  Irom 
the  last  period  in  which  tt>ere  were  sales. 
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The  Department  shall  determine,  and 
the  U.S.  Customs  Service  shall  assess, 
antidumping  duties  on  all  appropriate 
entries.  The  Department  will  issue 
appraisement  instructions  directly  to 
the  U.S.  Customs  Service.  Individual 
differences  between  U.S.  price  and  NV 
may  vary  from  the  percentages  listed 
above. 

Purthemaore,  the  following  deposit 
requirements  will  be  effiective,  upon 
publication  of  these  final  results  of 
administrative  reviews  for  all  shipments 
of  the  subject  merchandise  from  Japan 
that  are  entered,  or  withdrawn  from 
warehouse,  for  consumption  on  or  after 
the  publication  date,  as  provided  by 
section  751(a)(1)  of  the  Act:  (1)  The  cash 
deposit  rates  for  the  reviewed 
companies  will  be  those  rates  listed 
above;  (2)  for  previously  reviewed  or 
investigated  companies  not  listed  above, 
the  cash  deposit  rate  will  continue  to  be 
the  company-specific  rate  published  for 
the  most  recent  period;  (3)  if  the 
exporter  is  not  a  firm  covered  in  these 
reviews,  a  prior  review,  or  the  original 
LTFV  investigation,  but  the 
manufacturer  is,  the  cash  deposit  rate 
will  be  the  rate  established  for  the  most 
recent  period  for  the  manufactiue  of  the 
merchandise;  and  (4)  the  cash  deposit 
rate  for  ail  other  manufacturers  or 
exporters  will  continue  to  be  15.92 
percent,  the  all  others  rate  based  on  the 
first  review  conducted  by  the 
Department  in  which  a  "new  shipper" 
rate  was  established  in  the  final  results 
of  antidumping  finding  administrative 
review  (48  FR  51801,  November  14, 
1983). 

This  notice  serves  as  a  final  reminder 
to  importers  of  their  responsibility 
under  19  CFR  353.26  to  file  a  certificate 
regarding  the  reimbursement  of 
antidumping  duties  prior  to  liquidation 
of  the  relevant  entries  during  this 
review  period.  Failure  to  comply  with 
this  requirement  could  result  in  the 
Secretary's  presumption  that 
reimbursement  of  antidumping  duties 
occiured  and  the  subsequent  assessment 
of  double  antidumping  duties. 

This  notice  also  serves  as  a  reminder 
to  parties  subject  to  administrative 
protective  order  (APO)  of  their 
responsibility  concerning  the 
disposition  of  proprietary  information 
disclosed  under  APO  in  accordance 
with  19  CFR  353.34(d).  Timely  written 
notification  of  the  return/destruction  of 
APO  materials  or  conversion  to  judicial 
protective  order  is  hereby  requested. 
Failure  to  comply  with  the  regulations 
and  the  terms  of  an  APO  is  a 
sanctionable  violation. 

This  administrative  review  and  notice 
are  in  accordance  with  section  751(a)(1) 


of  the  Act  (19  U.S.C.  1675(a)(1))  and  19 
CFR  353.22. 

Dated:  Novamlier  25, 1996. 
Robert  S.  LaKiiw, 
Acting  Assistant  Secretary  fw  Import 
Administration. 

(FR  Doc.  9e-30876  Filed  12-3-96;  8:45  am] 
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Notice  of  Scope  Rulings 

AQBICY:  Import  Administration, 
International  Trade  Administration. 
Department  of  Commerce. 
ACTION:  Notice  of  scope  rulings  and 
anticircumv«ition  inquiries. 

SUMMARY:  The  Department  of  Commerce 
(the  Department)  hereby  publishes  a  list 
of  scope  rulings  and  anticircumvention 
inquiries  completed  by  Import 
Adiininistration,  between  July  1. 1996. 
and  September  30, 1996.  In  confimction 
with  this  list,  the  Department  is  also 
publishing  a  list  of  pending  requests  for 
scope  clarifications  and 
anticircumvention  inqiiiries-The 
Department  intends  to  publish  future 
lists  within  30  days  of  the  end  of  each 
quarter. 

EFFECTIVE  DATE:  December  4,  1996. 
FOR  FURTHER  INF0RMATK3N  CONTACT: 
Ronald  M.  Trentham,  Import 
Administration,  International  Trade 
Administration,  U.S.  Department  of 
Commerce,  14th  Street  and  Constitution 
Avenue,  NW.,  Washington,  D.C.  20230; 
telephone:  (202)  482-4793.  > 

Background 

The  Department's  regulations  (19  CFR 
353.29(d)(8)  and  355.29(d)(8))  provide 
that  on  a  quarterly  basis  the  Secretary 
will  publish  in  the  Federal  Register  a 
list  of  scope  rulings  completed  within 
the  last  three  months. 

This  notice  usts  scope  rulings  and 
anticircumvention  inquiries  completed 
by  Import  Administration,  between  July 
1, 1996,  and  September  30,  1996,  and 
(lending  scope  clarification  and 
anticircumvention  inquiry  requests.  The 
Department  intends  to  publish  in 
January  1997  a  notice  of  scope  rulings 
and  anticircumvention  inquiries 
completed  between  October  1, 1996, 
and  December  31,  1996,  as  well  as 
pending  scope  clarification  and 
anticircumvention  inquiry  requests. 

The  following  lists  provide  the 
country,  case  reference  number, 
requester(s),  and  a  brief  description  of 
either  the  ruling  or  product  subject  to 
the  request. 

I.  Scope  Rulings  Completed  Between 
July  1, 1996  and  September  30, 1996 

Country:  Germany 


A-428-821     La;;ge  Newspaper 
Printing  Presses  and  Components 
Thereof  (LNPPs),  Whether 
Assembled  or  Unassembled 

R.R.  Donnelley  &  Sons  Company — ^A 
stitcher  for  use  with  a  folder  that  is 
attached  to  a  commercial  printing 
press  is  outside  the  scope  of  the 
order.  9/24/96. 
Country:  People's  Republic  of  China 
■  A  A-570-820    Certain  Compact  Ductile 
Iron  Waterworks  (CDIW)  Fittings 
and  Glands 

Star  Pipe  Products,  Inc. — "Retainer 
Glands" — are  not  within  the  scope 
of  the  order.  9/JJ/96. 
Country:  Japan     f 

Ar588-809    Siopll  Business 
Telephone  Systems  and 
Subassemblies  and  Parts  Thereof 

Iwatsu  America,  Inc.  and  Iwatsu 
Electric  Co. — Certain  dual  use 
subassembUes  (central  processing 
units  and  read-only-memory  units) 
are  outside  the  scope  of  the  order. 
9/26/96. 

n.  Anticircumvention  Rulings 
Completed  Between  July  1, 1996  and 
September  30, 1996 

None. 

• 

III.  Scope  Inquiries  Terminated 
Between  July  1, 1996  and  September  30, 
1996 

Country:  People's  Republic  of  China 
A-5  70-504 — Petroleum  Wax  Candles 

Kendal  King  Graphics — 
.   Clarification  to  determine  whether 
certain  Christmas  "candle  tins"  are 
within  the  scope  of  the  order.  Scope 
.  inquiry  terminated  on  8/29/96. 

IV.  Anticircumvention  Inquiries 
Terminated  Between  July  1, 1996  and 
September  30, 1996 

None. 

V.  Pending  Scope  Clarification  Requests 
as  of  S^tember  30. 1996 

Country:  Brazil 

.A-351-817     Certain  Cut-to-Length 
Carbon  Steel  Plate 

C-351-818    Wirth  Limited- 
Clarification  to  determine  whether 
profile  slabs  produced  by 
Companhia  Siderurgica  de  Tubarao 
*'      and  imported  by  Wirth  Limited  are 

within  the  scope  of  the  order. 
Country:  Germany 

A-428-801     Antifriction  Bearings 
(Other  Than  Tapered  Roller 
Bearings)  and  Parts  Thereof 

Enkotec  Company,  Inc. — Clarification 
to  determine  whether  the  "main 
bearings"  imported  for 
incorporation  into  Enkotec  Rotary 
Nail  Machines  are  slewing  rings 
and,  therefore,  outside  the  scope  of 


*:%• 
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the  order. 
Country:  Singapore 

A-55»-«01    Antifriction  Bearings 
(Other  Than  Tapered  Roller 
Bearings)  and  Parts  Thereof 

RockwelTlatemational  Corporation — 
Clarification  to  determine  whether 
an  automotive  component  known  as 
a  cushion  suspension  unit  (Or 
cushion  assembly  unit  or  bearing 
assembly)  is  within  the  scope  of  the 
order. 
Country:  People's  Republic  of  China 

A-570-501    Natural  Bristle  Paint 
Brushes  and  Brush  Heads 

Kwick  Clean  and  Green  Ltd. — 
Clarification  to  determine  whether  a 
group  of  .bristles  held  together  at  the 
base  with  glue,  which  are  to  be  used 
as  replacable  parts  within  the  cavity 
of  the  paintbrush  body,  is  within 
the  scope  of  the  order. 

A-570-504    Petroleum  Wax  Candles 

Mervyn's— Clarification  to  determine 
whether  a  candle,  article  no.  20172. 
in  the  shape  of  a  cube  is  within  the 
scope  of  the  order. 
.  Enesco  Corporation — Clarification  to 
determine  whether  10  styles  of 
candles  imported  from  the  PRC  are 
within  the  scope  of  the  order. 

Midwest  of  Cannon  Falls — 
Clarification  to  determine  whetho- 
7  styles  of  candles  imported  from 
the  PRC  are  within  the  scope  of  the 

order.    -^— ^ 

Cost  Pliis,  In^^^-Clarification  to 
determine  whether  taper  and  pillar 
candles  imported  as  beeswax 

'  candles  are  within  the  scope  of  the 
order.' 

Institutional  Financing  Service»-^ 
Clarification  to  determine  wheOker 
one  model  of  candle  is  a  holiday 
novelty  candle  and,  thus,  outside 
the  scope  of  the  order. 

Sim-It  Corporation — Clarification  to 
determine  whether  taper  candles 
containing  oil  of  dtronella  are 
within  the  scope  of  the  order. 

Ocean  State  Jobbers — Clarification  to 
determine  whether  taper  candles 
consisting  of  a  blend  of  petroleum 
wax  and  beeswax  are  within  the 
scope  of  the  order. 
A-570-808    Chrome-Plated  Lug  Nuts 

Consolidated  International 
Automotive,  Inc. — Clarification  to 
determine  whether  certain  nickel- 
plated  lug  nuts  are  within  the  scope 
of  the  order. 

Wheel  Plus,  Inc.— Clarification  to 
determine  whether  imported  zinc- 
plated  lug  nuts  which  are  chrome- 
plated  in  the  United  States  are 
within  the  scope  of  the  order. 
A-570-822    Helical  Spring  Lock  * 
Washers  (HSLWs) 

Sbak^roof  Industrial  Products 


Divisicw  of  Illinois  Tool  Works 
(SIP) — Oaiification  to  determine 
Mdiether  HSLWs  which  are 
imported  to  the  U.S.  in  an  uncut. 
coU  fonn  are  within  t&e  scope  of  the 
order. 
Coimtry:  Taiwan 
A-583-508    Porcelain-onSted 

Cooking  Ware 
Cost  Plus,  Inc.— Clarification  to 
determine  whether  10  piece 
porcelain-on-steel  fondue  sets  are 
within  the  scope  of  the  order. 
A-S83-810    Chrome-Plated  Lug  Nuts 
Consolidated  International 
Automotive,  Inc. — Clarification  tlD 
determine  whether  certain  nickel- 
plated  lug  nuts  are  within  the  scope 
of  the  order. 
A-583-820    Helical  Spring  Lock 

Washers  (HSLWs) 
■-'  Shakeproof  Industrial  Products 
Division  of  Illinois  Tool  Works 
(SIP) — Clarification  to  determine 
whether  HSLWs  imported  into  the 
U.S.  in  an  xmcut,  coil  form  are 
within  the  scope  of  the  order. 
A-583-824    Polyvinyl  Alcohol 
E.L  du  Pont  de  Nemours  &  Co. — 
Clarification  to  determine  whether 
polyvinyl  alcohol  produced  with 
U.S.  origin  vinyl  acetate  monomer 
is  within  the  scope  of  the  order. 
Country:  Japan 

A-588-055    Actylic  Sheet  from  Japan 
.    Sumitomo  rhamiral  Co.,  Ltd. — 
Clarification  to  determine  whether 
Sumielec,  an  acrylic  based 
antistatic  material,  is  within  the  '■ 
scope  of  the  order. 
A-588-056    Melamine 
Taiyo  America,  Inc. — Clarification  to 
determine  whether  melamine  with 
special  physical  characteristics 
(100%  of  the  particles  are  smaller 
than  10  microns)  are  within  the 
scope  of  the  order .^ 
A-588-802    3W  Microdisks 
TDK  Inc.,  TDK  Electronics  Ca — 
Clarification  to  determine  whether 
certain  web  roll  media  are  within  . 
the  scope  of  the  order. 
A-58S-804    Antifriction  Bearings 
(Other  Than  Tapered  Roller 
Bearings),  and  Parts  Thereof 
RockweUIntemational  Corporation — 
Clarification  to  determine  whether 
an  automotive  component  known  as 
a  ciishion  suspension  unit  (or 
cushion  assembly  unit  or  center 
bearing  assembly)  is  within  the 
scope  of  the  order. 
A-588-807    Industrial  Belts  and 
Components  and  Parts  Thereof. 
Whether  Cured  or  Uncured 
Honda  Power  Equipment 
Manufacturing  Inc.  (HPE) — 
Clarification  to  determine  whether 
certain  belts  HPE  imports  from 


Japan  for  use  in  manufacturing 
lawn  tractors  and  riding  lawn 
movnas  are  within  the  scope  of  the 
order. 
American  Honda  Motor  Co.,  Inc. 
(AHM)— clarification  to  determine 
whether  certain  v-belts  imported 
from  Japan  by  AHM  are  within  the 
scope  of  the  order. 
A-588-810    Mechanical  Transfer 
Presses 
Komatsu  Ltd. — Clarification  to 
determine  whether  certain 
mechanical  transfer  press  parts 
exported  from  Japan  are  within  the 
scope  of  the  o^er. 
A-588-813    Light-Scattering 

Instruments  and  Parts  Thereof  from 
Japan 
Thermo  Capillary  Electrophoresis, 
Inc. — Clarification  to  determine 
%vfaether  diode  array  detectors  and 
cell  flow  units  are  within  the  scope 
of  the  order. 
A-588-815    Gray  Portland  Cement  and 
Qinker 
Siuecrete,  Inc. — Clarification  to 
^determine  whether  New  Sup>er  Fine 
Cement  manufactured  by  Nittetsu 
Cement  Co.,  Ltd..  is  within  the 
scope  of  the  order. 
A-588-824    Corrosion  Resistant 
Carbon  Steel  Flat  Products 
Drive  Automotive  Industries — 
Clarification  to  determine  whether 
2000  millimeter  wide,  made  to 
order,  corrosion  resistant  carbon 
steel  coils  are  within  the  scope  of 
the  order. 
A-588-837    Large  Newspaper  Printing 
Presses  and  Components  Thereof 
(UJPPs).  Whether  Assembled  or 
Unassembled 
lAiyakosYn  America  Co.,  L^^ — 
Clarification  to  determine  whether 
certain  printing  press  components 
are  within  the  scope  of  the  order. 
Country:    Russia 
A-821-803     Titanitun  Sponge 
Waldron  Pacific,  Inc^Clarification  to 
determine  whether  titaniima  tablets 
produced  by  electroljrtic  reduction 
are  within  the  scope  of  the  order. 

VL  Pending  Antkirciimvention 
InqairiQS  as  of  September  30, 1090 

Country:  Kcnea" 

A-580-008    Color  Television  Receiven 
from  Korea 
International  Brotheriiood  of 
Electrical  Workers,  the  Intranational 
Union  of  Electronic  Electrical. 
Salaried,  Machine  &  Furniture 
Woricers,  and  the  Industrial  Union 
Department  (the  Unions) — 
Anticircumvention  inqiiiry  to 
determine  whether  Samsimg 
Electronics  Co.,  L.G.  Electinnics 
Inc..  and  Daewoo  Electronics  Ca. 
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are  circumventing  tlie  order  by  ■ 
shipping  Korean-origin  color 
picture  tubes,  printed  circuit 
boards,  color  television  kits, 
chassis,  and  other  materials,  parts 
and  components  to  plants  operated 
by  related  parties  in  Mexico  where 
the  parts  are  then  assembled  iu 
CTVs  and  shipped  to  the  U.S. 
Additionally,  an  anticircumvention 
inquiry  to  determine  whether 
Samsung  by  shipping  Korean-origin 
color  picture  tubes  and  other  CTV 
parts  to  a  related  party  in  Thailand 
for  assembly  into  complete  CTVs 
prior  to  exportation  to  the  U.S. 
Interested  parties  are  invited  to 
comment  on  the  accuracy  of  the  list  of 
pending  scope  clarification  requests. 
Any  comments  should  be  submitted  to 
the  Assistant  Secretary  for  Import 
Administration,  International  Trade 
Administration,  Room  B-099,  U.S. 
Department  of  Commerce,  14th  Street 
and  Constitution  Avenue,  N.W., 
Washington.  D.C.  20230. 

Dated:  November  27, 1996. 
JeMpli  A.  Spetruu, 

Deputy  Assistant  Secretary  Enforcement 

Group  m. 

[FR  Doc.  96-30877  Filed  12-5-96;  8:45  im) 
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National  Institute  of  Standards  and 
Technology 

[DoctotMo.  961121324-6324-01] 

Announcement  of  Availability  of 
Funding  for  General  Competition — 
Advanced  Technology  Program  (ATP) 

AGENCY:  National  Institute  of  Standards 
-  and  Technology,  Technology 
Administration,  Commerce. 
action:  Notice. 

summary:  The  Technology 
Administration's  National  Institute  of 
Standards  and  Technology  (NIST) 
announces  the  availability  of  funding 
for  General  Competition  97-01  under 
the  Advanced  Technology  Program 
(ATP)  for  fiscal  year  1997.  General 
Competition  97-01  is  open  to  all  area.. 
of  technology  meeting  theuATP  selection 
criteria.  This  notice  provides  general 
information  for  this  competition 
planned  For  fiscal  year  1997. 
DATES:  The  proposal  due  date  and  other 
specific  instructions  will  be  published 
in  the  Commerce  Business  Daily  (CBD) 
at  the  time  the  competition  is 
announced.  Dates,  times,  and  locations 
of  Proposers'  Conferences  held  for^ 
interested  parties  considering  applying 
for  funding  will  also  be  announced  in 
the  CBD. 


ADDRESSES:  Information  on  the  ATP 
may  be  obtained  fivm  the  follov^ng 
address:  National  Institute  of  Standards 
and  Technology,  Advanced  Technology 
Program.  Administration  Building 
(Bldgr-lo*),  Room  A407,  Quince     r*   .  -■ 
Craiard  ft  Clopper  Roads,  Gaitharsburg, 
MD  20899-OQOl. 

Additionail>i,  information  on  the  ATP 
is  available  on  the  Internet  through  the 
World  Wide  Web  (WWW)  at  http:// 
www.atp.nist.gov. 
FOR  FURTHBI  MFORMATION  CONTACT: 
Requests  for  ATP  information, 
application  materials,  and/or  to  have 
your  name  added  to  the  ATP  mailing 
list  for  future  mailings  may  also  be  .^  ' 
made  by: 

(a)  Calling  the  ATP  toll-free  "hotline" 
number  at  1-800-ATP-FUND  or  1-800- 
287-3863.  You  will  have  the  option  of 
hearing  recorded  messages  regarding  the 
status  of  the  ATP  or  speaking  to  one  of 
our  customer  representatives  who  will 
take  your  name  and  address.  If  our 
representatives  are  all  busy  when  you 
call,  leave  a  message  after  the  tone.  To 
ensure  that  the  information  is  entered 
correctly,  please  speak  distinctly  and 
slowly  and  spell  the  words  that  might 
cause  confusion.  Leave  your  phone 
number  as  well  as  your  name  and 
address; 

(b)  Sending  a  facsimile  (fax)  to  301- 
926-9524  or  301-590-3053;  or 

(c)  Sending  electronic  mail  to 
atpdnist.gov.  Include  your  name,  full 
mailing  address,  and  phone  number. 

SUPPLaeiTARY  INFORMATION: 
Background 

The  statutory  authority  for  the  ATP  is 
Section  5131  of  the  Omnibus  Trade  and 
Competitiveness  Act  of  1988  (Pub.  L. 
100-418, 15  U.S.C.  278n),  as  modified 
by  Pub.  L.  102-245.  The  ATP 
implementing  regulations  are  published 
at  15  CFR  Part  295.  The  Catalog  of 
Federal  Domestic  Assistance  (CFDA) 
number  and  program  title  for  the  AIT 
are  lt.612.  Advanced  Technology        ^    . 
Program  (ATP).  "       " 

The  ATP  is  a  rigorously  competitive 
cost-sharing  program  designed  to  assist 
United  States  industry/businesses 
pursue  high-risk,  enabling  technologies 
with  significant  commerciaiyeconomic 
potential.  The  ATP  provides  multi-year 
funding  to  single  companies  and  to 
industry-led  joint  ventures  to  pursue 
research  and  development  (R&D) 
projects  with  high-payoff  potential  for 
the  nation.  The  ATP  accelerates 
enabling  technologies  that,  because  they 
are  risky,  are  unlikely  to  be  develoi>ed 
in  time  to  compete  in  rapidly  changing 
world  markets  without  such  a 
partnership  between  industry  and  the 


Federal  government.  The  ATP 
challenges  industry  to  take  on  projects 
characterized  by  high  technical  risk  but 
connnensurately  high  potential  payoff  to 
the  nation.  Proposers  must  provide 
credible  arguments  as  to  the  project 
feasibility. 

The  funding  instrument  used  in  ATP 
awards  is  a  "cooperative  agreement." 
Through  the  cooperative  agreement,  the 
ATP  fosters  a  government-industry 
partnership  to  accomplish  a  public 
purpose  of  support  or  stimulation.  NIST 
plays  a  substantial  role  in  these  awards 
hy  providing  technical  assistance  and 
monitoring  the  technical  work  and 
business  progress. 

Funding  Availability 

An  estimated  $20  million  to  $25  ' 
million  in  first  year  funding  will  be 
available  for  General  Competition  97- 
01.  The  ATP  reserves  the  right  to  utilize 
for  this  competition  more  or  less 
funding  than  the  amounts  stated  above. 
The  actual  number  of  proposals  funded 
will  depend  on  the  quality  of  the 
proposals  received  and  the  amount  of 
funding  requested  in  the  highest  ranked* 
proposals.  Outyear  funding  beyond  the 
first  year  is  contingent  on  the  approval 
of  future  Congressional  appropriations 
and  satisfactory  project  performance. 

Eligibility  Requirements,  Selection 
Critnria,  and  Proposal  Review  Process 

The  eligibility  requirements,  selection 
criteria,  and  the  proposal  review  process 
are  discussed  in  detail  in  the  ATP 
implementing  regulations  published  at 
15  CFR  Part  295. 

Fundilig  Amounts,  Award  Period  and 
Cost  Sharing  (Matching)  Requirements 

(a)  Single  companies  can  receive  up  to 
$2  million  of  ATP  funds  for  up  to  3 
years.  Since  companies  do  not  have  to 
provide  matching  funds,  but  they  are 
reimbursed  for  direct  costs  only.  Single 
companies  are  responsible  for  securing 
funding  for  all  overhead/indirect  costs. 

(b)  Joint  ventures  can  receive  a 
minority  share  of  the  total  project  costs 
for  up  to  5  years.  Joint  ventures  must 
cost-share  (matching  funds)  more  than 
50  percent  of  the  total  project  costs 
(direct  plus  indirect  costs)  for  each 
quarter  that  the  ATP  funds  the  project. 
Subcontractors  funded  under  an  ATP 
cooperative  agreement  may  not 
contribute  towards  the  matching-fund 
requirement. 

Application  Forms  and  proposal 
Preparation  Kit  ." 

A  new  November  1996  version  of  the 
ATP  Pjoposal  Preparation  Kit  is 
available  upon  request  from  the  ATP  at 
the  address  and  phone  numbers  noted 
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in  this  notice.  Note  that  the  ATP  will  be 
mailing  the  kit  to  all  those  individuals 
whose  names  are  currently  on  the  ATP 
mailing  list.  Those  individuals  need  not 
contact  the  ATP  to  request  the  new  Kit 
The  Kit  contains  proposal  cover  sheets, 
other  required  forms,  background 
material  and  instructions  for  submission 
of  proposals.  All  proposals  must  be 
prepared  in  accordance  with  the 
instructions  in  the  Kit. 

Submission  of  Revised  Proposals 

An  appUcant  may  submit  a  full 
proposal  that  is  a  revised  version  of  a 
full  proposal  submitted  to  a  previous 
ATP  competition.  NTST  will  examine 
such  proposals  to  determine  whether 
,Mtbstantial  revisions  have  been  made. 
Where  the  revisions  are  determined  not 
to  be  substantial,  NIST  reserves  the  right 
to  score  and  rank,  or  where  appropriate, 
to  reject,  such  proposals  based  on 
reviews  of  the  previously  submitted 
proposal. 

Other  Requirements 

(a)  Federal  Policies  and  Procedures. 
Recipients  and  subrecipients  are  subject 
to  all  Federal  laws  and  Federal  and 
Department  of  Commerce  policies, 
regulations,  and  procedures  applicable 
to  federal  financial  assistance  awards  as 
identified  in  the  cooperative  agreement 
award. 

(b)  Past  Performance.  Unsatisfactory 
performance  under  prior  Federal  awards 
may  result  in  proposal  not  being 
considered  for  funding. 

(c)  Pre-award  Activities.  If  applicants 
incur  any  costs  prior  to  an  award  being 
made,  they  do  solely  at  their  own  risk 
of  not  being  reimbursed  by  the 
Government.  Only  written  authorization 
from  the  NIST  Grants  Officer  will 
obligate  NIST  te  cover  pre-award  costs. 

(d)  No  Obligation  for  Future  Funding. 
If  a  proposal  is  selected  for  funding, 
NIST  has  no  obligation  to  provide  any 
additional  future  funding  in  connection 
with  that  award.  Renewal  of  an  award 
to  increase  funding  or  extend  the  period 
of  performance  is  at  the  total  discretion 
of  NIST. 

(e)  Delinquent  Federal  Debts.  No 
award  of  Federal  funds  shall  be  made  to 
an  applicant  or  recipient  who  has  an 
outstanding  delinquent  Federal  debt 
until  either  the  delinquent  account  is 
paid  in  full,  a  negotiated  repayment 
schedule  is  established  and  at  least  one 
payment  is  received,  or  other 
arrangements  satisfactory  to  NIST  are 
made. 

(f)  Name  Check  Review.  All  for-profit 
and  non-profit  applicants  are  subject  to 
a  name  check  review  process.  Name 
checks  are  intended  to  reveal  if  any  key 
individuals  associated  with  the 


applicant  have  been  convicted  of  or  are 
presently  facing  criminal  charges  such 
as  fraud,  theft,  perjury,  or  other  matters 
which  significantly  reflect  on  the 
applicant's  management,  honesty,  or 
financial  integrity. . 

(g)  Primary  Applicant  Certification. 
All  primary  applicants  (including  all 
joint  venture  participants)  must  submit 
a  completed  Form  CI>-411, 
"Certifications  Regarding  Debarment. 
Suspension,  and  Other  Responsibility 
Matters;  Drug-Free  Workplace 
Requirements  and  Lobbying,"  and  the 
following  explanation  is  hereby 
provided: 

(1)  Nonprocurement  Debarment  and 
Suspension.  Prospective  participants,  as 
defined  at  15  CFR  part  26,  section  105 
are  subject  to  15  CFR  part  26, 
"Nonprociuement  Debarment  and 
Suspension"  and  the  related  section  of 
the  certification  form  prescribed  above 
applies; 

12)  Drug-Free  Workplace.  Grantees  (as 
defined  at  15  CFR  part  605)  are  subject 
to  15  CFR  26,  subpart  F, 
"Govemmentwide  Requirements  for 
Drug-Free  Workplace  (Grants)"  and  the 
related  section  of  the  certification  form 
prescribed  above  applies; 

(3)  Anti -Lobbying.  Persons  (as  defined 
at  15  CFR  part  28,  section  105)  arte 
subject  to  the  lobbying  provisions  of  31 
U.S.C.  1352,  "Limitations  on  use  of 
appropriated  funds  to  influence  certain 
Federal  contracting  and  financial 
transactions,"  and  the  lobbying  section 
of  the  certification  form  prescribed 
above  applies  to  applications/bids  for 
grants,  cooperative  agreements,  and 
contracts  for  more  than  $100,000,  and 
loans  and  loan  guarantees  for  more  than 
$150,000,  or  the  single  family  maximum 
mortgage  limit  for  affected  programs, 
whichever  is  greater,  and  >  ' 

(4)  Anti-LoBbying  Disclosures.  Any 
applicant  that  has  paid  or  will  pay  for 
lobbying  using  any  funds  must  submit 
an  SF-LLL,  "Disclosure  of  Lobbying 
Activities,"  as  required  under  15  CFR 
part  28,  Appendix  B. 

(h)  Lower  Tier  Certification. 
Recipients  shall  require  applicants/ 
bidders  for  subgrants,  contracts, 
subcontracts,  or  other  lower  tier  covered 
transactions  at  any  tier  under  the  award 
topubmit,  if  applicable,  a  completed 
Fdtm  CD-512.  "Certifications  Regarding 
Debarment,  Suspension,  Ineligibility 
and  Voluntary  Exclusion — Lower  Tier 
Covered  Transactions  and  Lobbying"^ 
and  Form  SF-LLL,  "Disclosure  of 
Lobbying  Activities."  Although  the  CD- 
512  is  intended  for  the  use  of  primary 
recipients  and  should  not  be  transmitted 
to  NIST,  the  SF-LLL  submitted  by  any 
tier  recipient  or  subrecipient  should  be 
forwarded  in  accordance  with  the 


instructions  contained  in  the  award 
document. 

(i)  False  Statements.  A  false  statement 
on  any  application  for  funding  imder 
ATP  may  be  grounds  for  denial  or 
termination  of  funds  and  grounds  for 
possible  punishment  by  a  fine  or 
imprisonment  as  provided  in  18  U.S£. 
1001. 

(j)  Intergovernmental  Review.  The 
ATT  does  not  involve  the  mandatory 
payment  of  any  matching  funds  fixjm 
state  or  local  government  and  does  not 
affect  directly  any  state  or  local 
government.  Accordingly,  the 
Department  of  Commerce  has  • 

determined  that  Executive  Order  12372, 
"Intergovernmental  Review  of  Federal 
Programs"  is  not  applicable  to  this 
'program. 

(k)  American-Made  Equipment  and 
Products.  Applicants  are  hereby  notified 
that  they  are  encouraged,  to  the  greatest 
extent  practicable,  to  purchase 
American-made  equipment  and 
products  with  the  funding  provided 
under  this  program  in  accordance  with 
'  congressional  intent. 

(1)  Paperwork  Reduction  Act.  This 
notice  contains  collection  of 
information  requirements  subject  to  the 
Paperwork  Reduction'Act  (PRA)  which 
have  been  approved  by  the  Office  of 
Management  and  Budget  (OMB  Control 
No.  0693-0009).  Notv«thstanding  any 
other  provision  of  law,  no  person  is 
required  to  respond  to,  nor  shall  any 
person  be  subject  to  a  penalty  for  failure 
to  comply  with  a  collection  of 
information,  subject  to  the  requirements 
of  the  PRA,  unless  that  collection  of 
information  displays  a  currently  valid 
OMB  Control  Number. 

Dated:  November  27, 1996. 
Samnd  KranMr, 

Associate  Director. 

|FR  Dec.  96-30858  Filed  12-3-96;  8:45  am) 

BIUJN6  CODE  3610-13-11 


NatkKiai  Oceanic  artd  Atmospheric 
Administration 

P4).  022296A] 

Small  Jakes  of  Marine  Mammals 
Incidental  to  Specified  Activities;  Titan 
11  and  IV  Launch  Vehicles  at 
Vandent)erg  Air  Force  Base,  CA 

AGB4CY:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA),. 

Commerce. 

AohoN:  Notice  of  issuance  of  an 

incidental  harassment  authorization. 


SUMMARY:  In  accordance  with  provisions 
of  the  Marine  Mammal  Protection  Act 
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(MMPA)  as  amended,  jiotificfttion  is 
hereby  given  tbat  in  Incidental 
Harassment  Authorization  (IHA)  to  take 
small  numbers  of  seals  and  sea  lions  by 
harassment  incidental  to  launches  of 
Titan  II  and  Titan  FV  launch  vehicles  at 
Space  Launch  Complex  4  (SLC— 4), 
Vandenberg  Air  Force  Base,  CA 
(Vandenbergj,  has  been  issued  to  the 
U.S.  Air  Force. 

EFFECTIVE  DATE:  This  authorization  is 
effective  from  November  27, 1996, 
through  November  26,  1997. 

ADOflESSES:  The  application  and 
authorization  are  available  for  review  in 
the  following  offices:  Marine  Mammal 
Division,  OfRce  of  Protected  Resources, 
NMFS,  1315  East-West  Highway,  Silver 
Spring,  MD  20910  and  the  Southwest 
Region,  NMFS,  501  West  Ocean  Blvd. 
Long  Beach,  CA  90802. 

FOR  FURTHER  INFORMATION  CONTACT: 
Kenneth  Hollingshead,  Marine  Mammal 
Division,  Office  of  Protected  Resources 
at  301-713-2055.  or  Irma  Lagomarsino, 
Southwest  Regional  Office  at  301-980- 
4016. 

SUPPLaiENTARY  INFORMATION: 
Background 

Section  101(a)(5)(A)  of  the  MMPA  (16 
U.S.C.  1361  et  seq.)  directs  the  Secretary 
of  Commerce  to  allow,  upon  request,  the 
incidental,  but  not  intentional  taking  of 
marine  mammals  by  U.S.  citizens  who 
engage  in  a  specified  activity  (other  than 
commercial  fishing)  within  a  specified 
geographical  region  if  certain  findings 
are  made  and  regulations  are  issued. 

Permission  may  be  granted  if  NMFS 
finds  that  the  taking  will  have  a 
negligible  impact  on  the  species  or 
stock(s);  will  not  have  an  unmitigable 
adverse  impact  on  the  availability  of  the 
species  or  stock(s)  for  subsistence  uses; 
and  the  permissible  methods  of  taking 
and  requirements  pertaining  to  the 
monitoring  and  reporting  of  such  taking 
are  set  forth. 

The  MMPA  Amendments  of  1994 
^dded  a  new  subsection  101(a)(5)(D)  to 
the  MMPA  to  establish  an  expedited 
process  by  which  citizens  of  the  United 
States  can  apply  for  an  authorization  to 
incidentally  take  small  number^  of 
marine  mammals  by  harassment  for  a 
period  of  up  to  1  year.  The  MMPA 
defines  "harassment"  as: 

•  •  'any  act  of  pursuit,  torment,  or 
annoyance  which  (a)  has  the  potential  to 
injure  a  marine  mammal  or  marine  mammal 
stock  in  the  wild;  or  (b)  has  the  potential  to 
disturb  a  marine  mammal  or  marine  mammal 
stock  in  the  wild  by  causing  disruption  of 
behavioral  patterns,  including,  but  not 
limited  to.  migration,  breathing,  nursing, 
breeding,  feeding,  or  sheltering. 


New  subsedtion  101(a)(5)(D)  - 
establishes  a  45-day  time  limif  for    v    ^. 
NMFS  review  of  an  application        ■^'*- 
foUowed  by  a  30-day  public  notice  and 
comment  period  on  any  proposed 
authorizations  for  the  incidental 
harassment  of  small  numbers  of  marine 
mammals.  Within  45  days  of  the  close 
of  the  comment  period,  NMFS  must 
either  issue  or  deny  issuance  of  the 
authorization. 

Summary  of  Request  ;  \  -  - 1 

On  January  24. 1996.  NMFS  received 
an  application  from  the  U.S.  Air  Force 
requesting  an  authcmzation  for  the 
harassment  of  small  numbers  of  harbor 
seals  (Phoca  vitulina),  California  sea 
lions  (Zalophus  califomianus),  northern 
elephant  sea^iMiroiwga  angustirostris), 
northern  fuf  seals  [Callorhinus  ursinus) 
and  possibly  Guadalupe  fur  seals 
(Arciocephalus  townsencli)  in  the 
vicinity  of  Vandenberg  and  on  the 
Northern  Chaimel  Islands  (NQ).  These 
harassment  takes  would  result  fitim 
launchings  of  Titan  II  and  Titan  IV 
rockets.  TTiis  authorization  would 
continue  an  authorization  issued,  for  a 
5-year  period  under  regulations,  on 
August  22, 1991  (56  FR  41628)  for  Titan 
IV  launches,  that  expired  on  September 
23, 1996.  NMFS  anticipates  that  this  1- 
year  authorization,  along  with  others 
issued  previously  for  Lockheed  launch 
vehicles  (61  FR  38437,  July  24, 1996) 
and  McDonnell  Douglas  Dielta  n  launch 
vehicles  (60  FR  52653,  October  10. 
1995),  will  be  replaced  by  a  new  set  of 
regulations,  under  section  101(a)(5)(A) 
of  the  MMPA,  governing  incidental 
takes  of  marine  mammals  by  launches  of 
all  rocket  types  from  Vandenberg.  An 
application  for  a  small  take 
authorization  under  section  101(a)(5)(A) 
of  the  MMPA  is  under  development  by 
the  Air  Force. 

A  notice  of  receipt  of  the  Titan  IV 
application  and  the  proposed 
authorization  was  published  on  March 
15.  1996  (61  FR  10727)  ^nd  a  30-day 
public  comment  period  was  provided 
on  the  application  and  proposed 
authorization. 

Comments  and  Responses 

During  the  30-day  comment  period, 
two  letters  were  received.  The 
comments  contained  in  those  letters  are 
addressed  below,  however  the  comment 
order  has  been  modified  for  clarity. 
Other  than  information  necessary  to 
respond  to  the  comments,  additional 
backgroimd  information  on  the  activity 
and  request  can  be  found  in  the 
proposed  authorization  notice  and 
needs  not  be  repeated  here. 

Comment  1:  What  are  the  standards 
regarding  "small  numbers"  under 


section  101(a)(5)(D)  of  the  MMPA?  A 
sonic  boom  of  any  kind  that  impacts 
San  Miguel  Island  (SMI)  will  harass 
between  a  couple  of  thousand  to  tens  of 
thousands  of  pinnipeds  of  several 
species.  Every  launch  at  Vandenberg 
will  harass  between  several  dozen  to 
several  hundred  harbor  seals  along  the 
Vandenberg  coastline. 

Response:  In  50  CFR  216.103 
(previously  50  CFR  228.3),  NMFS 
defined  "small  numbers"  to  mean  a 
portion  of  a  marine  mammal  species  or 
stock  whose  taking  would  have  a 
negligible  impact  on  that  species  or 
stock.  Negligible  impact  is  the  impact 
resulting  from  the  specified  activity  that 
cannot  be  reasonably  expected  to,  and  is 
not  reasonably  likely  to,  adversely  affect 
the  species  or  stock  through  effects  on 
annual  rates  of  recruitment  or  survival. 
At  this  time,  there  is  no  scientific 
evidence  to  indicate  that  either  launch 
noises  or  sonic  booms  are  adversely 
affecting  the  species  or  stocks  of  marine 
mammals  in  southern  California  waters. 

Comment  2:  The  statement  of  policy 
on  page  10730  appears  to  suggest  that  a 
rule  has  been  issued  to  distinguish 
between  harassment  on  land  and 
harassment  in  the  water.  Is  this  correct, 
or  is  this  a  statement  of  a  rule  being 
made  by  the  present  notice? 

Response:  NMFS  is  presently 
reviewing  the  issue  of  noise  in  marine 
waters  and  its  effect  on  marine 
mammals.  Based  upon  that  review, 
NMFS  expects  to  propose  policy  and 
guidance  on  what  does  and  what  does 
not  constitute  a  take  by  harassment  and 
thereby  subject  to  authorization  under 
the  MMPA.  Until  new  policy  is 
implemented,  NMFS"  working 
definition  is  that  incidental  harassment 
has  not  taken  place  (sufficient  to 
warrant  an  incidental  small  take 
authorization)  if  the  marine  mammal 
indicates  simple  alert,  startle,  or  dive 
reaction  in  response  to  a  single  noise 
event.  For  airborne  events,  only  if 
marine  mammals  move  away  from  the 
noise  or  other  harassment  .source,  either 
towards  the  water  if  on  land,  or  an 
obvious  directional  change  seaward  if 
already  in  the  surf  zone,  does  NMFS 
consider  a  harassment  event  to  have 
taken  place. 

Comment  3:  To  my  knowledge  there 
were  only  4  launches  of  Titan  IV  from 
Vandenberg  from  1990  through  July 
1995.  not  eight  as  stated  in  the  notice. 
A  fifth  occurred  in  December  1995. 

Response:  The  statement  should  have 
read  that  the  total  number  of  Titan  II 
and  Titan  FV  launches  from  1990 
through  July  1995  was  eight. 

Comment  4:  The  statement  on  jMge 
10728  does  not  correctly  report  the 
information  reported  by  Stewart  et  aJ. 
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(1993a,  ig93b).  Those  reports  found  that 
the  70  dBA  (re:  20  micropascals) 
threshold  of  the  acoustic  monitoring 
instruments  positioned  at  Rocky  Point 
were  exceeded  about  49-60  seconds 
after  launch  initiation.  The  launch  noise 
impacting  Rocky  Point  remained  above 
70  dBA  for  94  seconds  in  1992  and  81 
seconds  in  1993.  One  hour  average 
sound  levels  prior  to  launch  varied  (in 
1993)  between  52  and  59  dBA. 

Although  no  sonic  boom  was 
recorded  at  Pt.  Bennett  during  the 
laiinch  on  March  8, 1991.  rocket  tuAse 
was  recorded  at  Pt.  Bennett  beginning 
about  3.5  minutes  after  launch.  The 
noise  lasted  40  seconds;  the  wide-band 
soimd  pressure  level  (SPL)  was  78.2  dB 
in  the  frequency  range  1.2  to  100  Hz 
with  greatest  amplitude  above  ambient 
noise  level'(-»-5  to  20  dB)  at  between  5 
and  20  Hz.  So  the  statement  presented- 
in  the  notice  was'not  entirely  correct. 

Response:  Based  upon  the  references 
dted,  the  noise  event  at  Vandenbeig  is 
expected  to  last  between  1  1/2  minutes 
(Stewart  et  al.  1993a,  1993b)  and  2 
minutes,  11  seconds  (Stewart  et  al. 
1992)  and  not  the  shorter  time  dted  in 
the  proposed  authorization.  Also, 
laimch  event  noise  will  reach  SMI 
approximately  3.5  minutes  following 
the  launch  and  may  be  detectable  to 
pinnipeds  on  SMI  for  less  than  1 
minute,  h  should  be  noted,  however, 
that  launch  noise  reaching,  and  being 
recorded  on,  SMI  either  did  not  result 
in  recordable  effects  on  observed 
pinnipeds  on  the  island  (Stewart  et  al. 
1991, 1993b)  or  resulted  in  simple  alert 
behavior  (Eidson  et  al.  1996)-. 

Comment  5:  There  is  more  than  a 
potential  for  harassment,  it  is  a  virtuj^L 
certainty.  Any  harbor  seals  hauled  out 
along  the  Vandenberg  coast  during 
launch  will  startle  and  most,  if  not  all, 
will  likely  flee  into  the  water. 

Response:  While  harbor  seals  may  t>e 
found  at  several  locations  along  the  35 
mile  Vandenberg  coastline,  the  potential 
for  a  startle  response  and  water  entry 
will  depend  upon  the  location  of  the 
harbor  seal  haulout  in  relation  to  SLC- 
4  and  whether  the  launch  is  for  the 
Titan  D  or  Titan  IV.  It  is  presumed  that 
all  harbor  seals  at  Rocky  Point  and 
Purisima  Point,  the  main  hauiouts 
dosest  to  SLC-4,  will  enter  the  water  in 
response  to  launch  noises  from  either 
launch  vehicle.  In  addition,  it  is 
presumed  that  harbor  seals  and  other 
pinniped  spedes  onshore  between 
Purisima  Point  and  Jalama  Creek  will 
also  enter  the  water. 

Comment  6:  The  potential  for 
harassment  of  pinni[>eds  on  the  NQ 
appears  to  be  understated.  It  appears 
that  all  but  one  launch  trajectory  will 


resuk  in  sonic  booms  impacting  pne  or 

several  of  the  NCIs.  i. 

Response:  Based  uponjthe  four 
previously  monitored  launches  (those 
expected  to  produce  a  focused  sonic 
boom  over  SMI),  two  of  the  launches 
(March  8, 1991  (night  launch),  and 
November  28, 1992  (day  launch), 
apparently  did  not  cause  sonic  booms 
over  SMI,  and  there  was  no  response  by 

[>inniped  spedes  on  the  island  to  either 
aunch  (Stewart  et  al.  1991, 1993a).  The 
November  7, 1991,  night  launch 
produced  a  relatively  mild  sonic  boom 
(111.7  dBA)  but  no  movement  to  water 
by  any  pinnipeds.  The  August  2, 1993 
launch  (whidi  exploded  during  flight) 
produced  an  alert  response  due  to  a 
sonic  boom-like  noise  event,  but  no 
movement  to  the  water  until  additional 
rumbling  and  popping  noises  were 
received  due  to  the  explosion  (Air  Force 
1996). 

The  May  12, 1996,  Titan  IV  launch 
sonic  boom  was  predided  to  intersed 
the  eastern  end  of  SMI  with 
overpressures  also  impacting  the  other 
NQ.  Monitoring  was  conduded  at 
strategic  locations  on  SMI  and  other 
islantu.  Cardwell  Point  beach  was  the 
predided  location  of  greatest  impad. 
Additional  information  on  the  impad 
assessment  from  that  laimch  is  provided 
below. 

As  a  result  of  this  comment,  the  U.S. 
Air  Force  provided  NMFS  with^ 
predicted  sonic  boom  footprij^BSbr  the 
two  planned  launches  dustng  the^me 
this  authorization  is  to  be  in  effed.^ 
These  indicate  that  no  sonic  boom 
would  occur  on  SMI  from  either  launch, 
and  only  an  outside  chance  of  the  sonic 
boom  contading  the  southern  coast  of 
Santa  Rosa  Island  if  the  planned  July 
1997  launch  were  delayed  until 
September. 

Comment  7:  The  discussion  of 
haulout  behavior  of  harbor  seals  is 
largely  speculative  and  parts  are 
logically  inconsistent:  e.g.,  it  is  stated 
that  seals  need  to  leave  the  water  to 
avoid  aquatic  predators,  yet  later  that 
when  disturbed  by  humans  that  seals 
will  move  into  the  safety  of  the  water. 
It  is  not  clear  what  this  narrative  is 
intended  to  accomplish.  It  could  argue 
that  any  single  disturbance  either  could 
or  could  not  have  an  effect  on  them. 

Response:  The  statement  in  the 
proposed  authorization  contains  the 
best  scientific  evidence  on  why 
pinnipeds  haul  out  of  the  water  and 
why  they  return  to  the  sea  when 
disturbed.  The  referenced  statements 
were  provided  to  illustrate  that  flight  is 
a  natural  reaction  to  limit  predation 
both  onshore  and  in  the  water  and  are 
not  necessarily  limited  to  anthropogenic 
noise  and  human  intrusions.  J'or 


example.  Eidson  et  al.  (1996)  reported 
that  groups  of  50-100  California  see 
lions  on  SMI  alerted  and  entered  the 
water  about  2-4  times  daily  due  to 
disturbances,  including  those  caused  by 
gull  alarm  calls.  v     -> 

Comment  8:  The  scope  of  studies 
-dted  was  not  suffident  to  determine 
conclusively  whether  mortality  may 
have  resulted  from  physical  or 
physiological  impacts  with  delayed 
effects  (i.e.,  auditory  traimia). 

Response:  NMFS  agrees.  The  dted 
studies  monitor  for  short-term  effects, 
such  as  pup  mortality,  caused  by  launch 
noise  and  sonic  booms.  It  must  be 
recognized  also  that  long-term  effects  of 
noise  on  marine  mammals  will  be 
difficult  to  study  or  to  prove  that  the 
mortality  was  caused  in  whole  or  part 
by  launch  noises  or  s<huc  booms  from 
launches  of  Titan  lis  or  Titan  IVs  frcnn 
Vandenberg.  However,  as  a  result  of 
concerns,  the  U.S.  Air  Force  is  planning 
to  condud  these  long-term  eBocl  studies 
(Air  Force  1996b,  Eidson  et  al.  1996). 

Comment  9:  The  statements 
referenced  to  Bowles  and  Stewart  (1980) 
are  wrong  as  stated.  They  were       ^ 
apparently  taken  o^it  of  context.  The 
reference  "tendency  to  flee"  referred  to 
CaUfomia  sea  lions,  not  harbor  seals. 
The  reference  to  maternal-pup 
separations  in  crowded  rookeries 
refarred  only  to  northern  elephant  seals. 
Tlie  final  speculative  statement  is 
unfounded. 

Response:  The  comramiter  is  correct 
There  is  no  evidence  that  harbor  seals 
are  less  reactive  during  pupping  season 
than  at  other  times  (Bowles  and  Stewart 
1980).  However,  while  Bowles  and 
Stewart  (1980,  p.  132)  were  discussing 
harbor  seals,  they  dted  Johnson  (1977) 
and  Le  Beouf  et  al.  (1972)  as  sources  for 
their  statements.  While  Johnson  (1977) 
does  discuss  harbor  seals,. Le  Beouf  et  al. 
(1972)  references  elephant  seals.  This 
was  not  made  dear  by  Bowles  and 
Stewart. 

Comment  10:  The  summary  of  the 
data  from  Heath  ef  a/.  (1991)  about 
female  foraging  patterns  is  incorred. 
After  an  8-day  post-partum  period  of 
shore  attendance,  the  attendance 
patterns  are  approximately  2  days  at  sea 
and^l-2  days  ashore. 

Response:  Thank  you  for  the 
clarification.  i 

Comment  11:  The  statement  about 
"negUgible  short-term  impad"  (under 
"Potential  ERedf  *  *  *on  Marine 
Mammals")  evidently  is  in  reference 
only  to  considerations  of  behavior   . 
responses  of  seels  to  launch  noise. 
Depending  on  a  seal's  predisposure  to 
auditory  trauma,  the  noise  impeding 
Rocl^^oint  could  cause  auditory 
daja^,  temporary  at  least,  l^e 
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potential  for,  and  consequ^ices  of,  such 
impact  on  individuals  and  populations 
are  as  yet  unstudied. 

Response:  While  empirical  data  is  still 
unavailable  as  the  commenter  noted, 
theoretical  calculations  indicate  that 
temporary  threshold  shift  (TTS)  infury 
is  unlikefy  at  Rocky  Point.  The  A- 
weighted  SPL  at  this  pinniped  haulout 
from  a  Titan  IV  launch  was  measured, 
on  May  12. 1996,  at  96.2  db  (re  20  )iPa 
@  1  m).  This  is  approximately 
equivalent  to  a  freight  train  passing  af 
50  ft.  This  SPL  measurement  is  lower 
than  previous  launches  (98.7-101.8 
dBA).  At  this  time,  based  upon  the  best 
scientific  information  available,  launch 
noise  at  the  measured  SPL  is  considered 
below  the  level  that  would  cause. long- 
term  injury  to  pinnipeds. 

Comment  12:  Preliminary  results  of 
studies  on  the  impacts  of  large 
overpressures  at  (focused  or 
superbooms)  and  near  the  leading  edge 
of  the  boom's  impact  on  the  auditory 
function  of  pinnipeds,  indicate  short- 
term  TTS  in  hart)or  seals  exposed  to 
simulated  Titan  IV  booms  of  2  to  7  psf 
and  in  California  sea  lions  exposed  to 
booms  of  4  to  7  psf  (lasting  about  2.5 
hours).  Studies  on  northern  elephant 
seats  are  underway  and  tests  with  a  few 
animals  should  be  completed  by 
September.  The  potential  impacts  of 
larger  overpressures  (7-30  psf)  on 
pinniped  auditory  function  are  still 
unknown.  One  possible  means  of 
determining  them  w(Ould  be  to  conduct 
hearing  tests  on  animals  at  field  sites 
during  launches  when  zones  of  impact 
can  be  predicted  to  include  haulouts 
and  rookeries. 

Response:  NMFS  agrees  that  hearing 
tests  on  marine  mammals  ashore  during 
launches  would  provide  important 
empirical  information  on  both  short- 
term  and  potential  long-term  impacts 
from  launch  noise  and  sonic  booms. 
Research,  currently  under  development 
by  the  U.S.  Air  Force,  proposes  to  study 
auditory  brainstem  response  on  free-  - 
ranging  pinnipeds  exposed  to 
Vandenberg  sonic  booms.  However,  as 
such  studies  would  likely  require 
capture  and  holding  pinnipeds  for 
testing,  a  scientific  research  permit 
under  section  104  of  the  MKffA  will  be 
necessary  prior  to  beginning  these 
studies. 

Comment  13:  The  potential 
consequences  of  subsurface  propagation 
of  loud  sonic  booms  on4iearing  abilities 
of  marine  mammals  in  general  has  not 
been  studied.  Theoretical  studies  (e.g.. 
Sparrow  1995)  have  shown  however, 
that  substantial  sonic  boom  energy  can 
propagate  to  depths  of  100  m  or  more. 
The  potential  for  auditory  damage  to 
animals  will  depend  on  the 


characteristics  of  that  noise  v.  depth 
matched  with  the  Mearing  abilities  of 
animals,  their  predisposition  to  trauma, 
and  their  increased  sensitivity  to  noise 
in  water  relative  to  in  air. 

This  issue  ist>ne  of  continuing 
discussion  among  an  ad  hoc  group  of 
physicists,  acousticians  and  biologists. 
Therefore,  some  vigilance  and  moderate 
documentation  of  behavioral,  auditory, 
and  population  responses  to  these  sonic 
boom  events  will  be  able  to  resolve 
concerns  about  their  immediate  and 
long-term  population  impacts. 

mspofise:  While  theoretical  studies 
(Sparrow  1995,  CObk  19/2)  indicate  that 
sonic  boom  noise  will  penetrate  ocean 
waters,  these  studies  and  others  have 
also  confTrmed  that  the  sonic  boom 
plane  wave  must  be  less  than  13.2°  in 
order  to  have  a  portion  of  the  energy 
propagate  into  tne  water.  This  generally 
limits  duration  of  sound  underwater,  at 
least  wfien  compared  to  airborne  noise. 
Furthermore,  it  is  unclear  from  the  . 
references,  which  refer  to  supersonic 
aircral  and  not  to  rocket  launches, 
whether  any  soupd  energy  will  be 
propagated  into  the  ocean  along  the 
Shockwave  propagation  path  of  an 
ascending  rocket.  Since  a  sonic  boom 
from  a  Titan  is  not  expected  to  intersect 
with  the  ocean  surface  until  the  vehicle 
changes  its  launch  trajectory,  the  area 
potentially  vulnerable  to  the  Shockwave, 
if  sound  energy  is  propagated  through 
the  seasurface  interface,  would  be 
relatively  small.  This  location  will 
always  be  well  offshore,  where  marine 
mammal  density  is  significantly  less 
than  in  nearshore  waters.  The  issue  of 
subsurface  propagation  of  airborne  sonic 
booms  is  proposed  for  investigation  by 
the  U.S.  Air  Force. 

Comment  14:  The  efi^ects  of  laimch 
noise  on  auditory  function  remains 
unstudied  and  unknown,  although  these 
levels  do  have  the  potential  for  causing 
auditory  threshold  shift.  Also,  no 
studies  of  auditory  effects  were  done  by 
Stewart  (1981, 1982).  Why  not  measure 
launch  noises  to  resolve  any  question  of 
concern. 

Response:  NMFS  agrees  that  effects  on 
auditory  function  remains  unstudied. 
Such  research  is  now  in  the  early 
planning  and  funding  stage  (Air  Force 
1996b).  However,  as  reported  above, 
launch  noise  was  measured  during  the 
May  12. 1996,  and  will  be  measured  at 
future  launches  when  necessary  to 
conduct  plannedpinniped  research. 

Comment  15:  The  frequency  of 
disturbances  reported  were  for  1978- 
1979,  more  than  16  years  ago  and  are  of 
questionable  relevance  to  discussions 
today. 

Response:  While  true.  NMFS 
emphasizes  that  no  convpar^ble  studies 


are  known  by  NMFS  to  have  been 
conducted  since  that  time.  As  NMFS 
has  used  the  best  scientific  information, 
and  as  no  data  is  available  to  show  the 
magnitude  of  any  increase  in  events  that 
might  cause  harassment,  no  changes  are 
necessary  to  the  statement. 

Comment  16:  It  is  impossible  to 
consider  the  potential  for  impact  or  non- 
impact of  the  theoretical  calculation  of 
"147  dB"  without  more  information  on 
the  standards  bf  reference"  of  pressure 
and  weighting  for  this  metric.  The  level 
of  worst  case  Titan  IV  boom  was  stated 
to  be  147  dBA  in  the  EA  in  1990.  That 
translates  to  an  unweighted  boom  of  177 
dB  (296  psf:  SIC-29.6  psf).  Which  value 
is  correct  and  why? 

Response:  As  noted  by  Richardson  et 
aL  (1995),  apparently  acoustical 
researchers  are  not  uniformly^ 
cctoscientious  about  citing  their 
reference  units.  When  this  occurs,  it  can 
lead  to  a  problem  in  interpretation  of 
results,  as  apparently  happened  in 
writing  the  EA  in  1990.  However,  while 
theoretical  calculations  suggested  that 
Titan  IV  focused  sonic  booms  may  reach 
10-18  psf  (147-154  dB  A-weighted)  (Air 
Force  1988,  1990),  measured  peak 
overpressures  for  the  May  12, 1996, 
Titan  IV  launch  at  Crook's  Point,  SMI 
was  8.4  psf  (corrected  value).  The 
maximum  focused  peak  pressure  of  9.5 
psf  was  predicted  to  occur  over  water  5 
km  east  of  SMI  and  5  km  north  of  SRI 
<Keegan  1996). 

In  1990,  the  Air  Force  considered  a 
"worst  case"  sonic  boom  overpressure 
to  be  about  147  dBA  and  cited  Chappell 
(1980)  as  indicating  that  a  sonic  boom 
would  need  to  have  a  peak  overpressure 
in  the  range  of  138  to  169  dB  to  cause 
TTS  in  marine  mammals,  with  TTS 
lasting  at  most  a  few  minutes.  Because 
Chappell  (1980),  did  not  always  provide 
standards  of  reference,  NMFS  believes 
them  to  be  A-weighted.  This  assumption 
is  supported  by  Richardson  et  al.'s 
(1995)  wherein  for  airborne  noise, 
whenever  references  for  low  frequency 
noises  are  not  provided,  it  should  be 
assumed  that  the  levels  are  A-weighted. 

Comment  17:  The  zone  of  focused  or 
super-boom,  although  relatively  small 
compared  to  the  entire  zone  of  boom 
impact,  it  is  nevertheless  large  enough 
to  encompass  substantial  ha\ilouts  and 
rookeries  on  the  NCI  inhabited  by 
thousands  to  tens  of  thousands  of 
pinnipeds  (both  behavioral  and  auditory 
responses  are  of  concern;  dose-response 
relationships  available  today  are  not 
adequate  to  rule  out  substantial 
impacts).  Further  ttie  overpressures 
butside  of  this  focusing  area  are  still 
large  over  a  broad  area. 

Response:  NMFS  recognizes  that, 
depending  upon  the  launch  trajectory, 
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some  haulouts  and  rookeries,  containing 
substantial  numbers  of  pinnipeds,  may 
be  affected  by  a  focused  sonic  boom. 
NMFS  reiterates  that  there  is  no 
scientific  evidence  to  indicate  that  sonic 
booms  from  Titan  IV  rockets  are 
resulting  in  more  than  a  TTS  injury. 
However,  as  mentioned  previously, 
research  is  being  designed  tluit  will 
provide  evidence  to  support  (or  refute) 
the  hypothesis  that  pinnipeds  can  incur 
serious  injury  from  a  focused  sonic 
boom. 

The  area  outside  the  zone  of  focused 
pressure  was  measured  at  2  psf  to  0.9 
psf  during  the  May  1996  Titan  IV 
launch.  Wtiile  loud,  tliis  is  not  0 
substantial  noise  event  that  should 
result  in  injury  to  marine  mammals.  It 
would  be  equivalent  to  the  Space 
Shuttle  landing  at  Edwards  Air  Force 
Base. 

Comment  18:  What  is  the  source  and 
support  for  the  beUef  that  marine 
mammals  are  less  sensitive  than 
humans  to  low- frequency  sonic  booms. 
If  any,  ft  must  be  qualified  by  the 
characteristics  of^e  sonic  boom  other 
than  frequency^Sltent  (i.e.,  rise  time, 
peak  overpressure,  duration).  The 
subsequent  statements  about  humans 
are  irrelevant  without  qualification  of 
the  parameters  of  sonic  booms  produced 
by  various  aircraft.  The  narrative 
suggests  that  humans  have  been  adopted 
as  a  standard  for  comparison  to 
pinnipeds. 

Response:  References  for  these 
statements  were  provided  in  the 
proposed  authorization  notice. 
However,  until  more  empirical  work  on 
the  effects  of  sonic  boom  noise  on  ^ 
pinnipeds  becomes  available, 
information  on  the  efTiacts  on  surrogate 
species,  such  as  humans,  becomes  the 
best  scientific  information  available. 
When  the  results  from  research  on 
impacts  from  sonic  booms  are 
published,  NMFS  presumes  that  such 
research  will  provide  the  characteristics 
of  the  sonic  boom  (i.e.,  frequency 
content,  rise  time,  peak  overpressure, 
duration).  This  will  then  allow  more 
accurate  comparisons  between  different 
sonic  boom  characteristics  and  a  better 
assessment  of  impacts  on  pinnijpeds  and 
other  marine  mammals. 

Comment  19:  The  report  by  Chappel 
(1980)  was  a  summary  of  literature 
available  until  1977.  It  has  little 
relevance  to  considerations  of  potential 
impacts  now,  particularly  several 
studiers  have  demonstrated  temporary 
and  pennanent  auditory  damage  in 
mammals  at  substantially  lower 
amplitudes.  Further,  the  metrics 
restated  are  of  limited  use  for  evaluating 
impacts  without  reference  to 
appropriate  standards  (and  without 


additional  parameters).  The  statement 
needs  some  dociunentation,  particularly 
with  respect  to  rapid  rise  time,  peak 
amplitude  and  duration;  impulse  noises 
created  by  large  supersonic  rockets  (and 
their  large  plumes)  are  characterized  by 
combinations  of  these  metrics  that ' 
create  greater  risk  to  auditory  function 
than  do  other  kinds  of  impulse  noise. 
Therefore,  the  conclusion  that  effects 
will  be  temporary  at  most  and  the 
individual  survival  will  not  be  affected 
lacks  scientific  support. 

Response:  The  paper  by  Chappell 
(1980),  although  dated,  appears  to  be  the 
latest  summarization  of  information  that 
is  available.  A  more  recent  discussion 
can  be  found  in  Richardson  et  al.  (1995). 
While  studies  on  pinniped  TTS  and 
pennanent  threshold  shift  injuries  may 
have  been  conducted,  literature  searches 
have  failed  to  reveal  them.  In  addition, 
the  conmienter  did  not  provide 
references  for  this  data.  As  a  result,  the 
information  provided  in  the  proposed 
authorization  is  considered  to  be  the 
best  science  available  at  this  time. 

Comment  20:  The  mild  boom  that 
impacted  Pt.  Bennett  (during  the  1991 
Titan  IV  launches),  wliere  the 
behavioral  observations  were  made  had 
a  sound  exposure  level  of  86.2  dB 
(MXFA).  The  peak  values  indicated  in 
the  Notice  were  recorded  over  5  miles 
away  at  the  east  end  of  SMI.  ^re-launch 
predictions  had  indicated  that  no  sonic 
boom  should  ixnpact  Pt.  Bennett  during 
the  launch.  The  two  impulse  noises 
(sonic  boom  on  Nov.  7, 1991;  explosion 
on  Aug.  2, 1993)  that  were  recorded  at 
Pt.  Bennett  during  Titan  IV  launches 
were  quite  mild  relative  to  the  booms 
that  are  expected  t impact  pinnipeds 
on  the  NQ  in  and  near  zones  of 
focusing.  The  behavioral  observations 
reported  in  the  Notice  should  be 
considered  in  context  of  those 
differences. 

Resporise:  Comment  noted. 

Comment  21:  The  discussion  (on 
cumulative  effects  from  noise)  appears 
to  be  confused  in  its  treatment  of  sonic 
boom  propagation  and  impact  compared 
to  non-impulse  characteristics. 
Attention  should  be  paid  to  the 
potential  impact  of  sonic  booms  on 
animals  at  and  below  the  sea-sufface,  as 
highlighted  by  recent  theoretical 
predictions  of  subsurface  propagation  of 
impulse  noise  energy. 

Response:  The  statements  contained 
in  the  proposed  authorization  notice 
appear  supportable  by  the  references. 
Marine  mammals,  at  or  near  the  surface 
of  the  water,  would  be  subject  to 
potential  harassment  by  incurring  a 
short-term  TTS-injury,  if  they  were 
within  the  relatively  small  area  of  a 
focused  sonic  boom.  New  information 
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(Dave  Eidson,  pers.  comm,  November  6, 
1996)  however,  appiears  to  support  a 
hypothesis  that,  imlike  aircraft  sonic 
i)ooms,  which  are  the  subject  of  most 
previous  research  on  subsurface 
propagation,  sonic  booms  from  launch 
vehicles  have,  at  most,  a  very  small  area 
of  potential  subsurface  penetration.  If 
true,  it  would  further  limit  the  potential 
for  injury  or  harassment  to  subsurface 
marine  mammals  than  was  indicted  in 
the  previous  Federal  Register  notice.    • 

Comment  22:  Statements  on  smiic 
boom  effects  rely  on  literature  surveys 
and  best  guesses  made  in  the  late  1970s. 
Subsequent  studies  on  other  mammals 
have  shown  cause  for  .greater  concern 
for  exposure  to  impulse  noises  of  2  psf 
and  above  depending  on  their 
characteristics,  particularly  those 
typical  of  loud  and  focused  sonic  booms, 
generated  by  large  supersonic  space 
launch  vehicles. 

Response:  NMFS  is  unaware  of  any 
recent  studies  on  the  effects  of  low- 
intensity  sonic  booms  on  any  mammals 
relevant  to  the  concern  here,  and  tlie 
commenter  did  not  provide  references 
to  support  these  statements.  AS 
mentioned  above,  new  research  has 
been  identified  to  answer  this  concern. 

Comment  23:  My  imderstanding  was 
that  the  EA  mentioned  here  was  for 
launching  Titan  IV/NUS  Or  Titan  TV/ 
Centaur  from  a  new  launch  complex  but 
that  those  plans  were  later  cancelled. 
Although  the  issues  for  a  launch 
program  from  SLC-4  are  similar  to  those 
addressed  in  that  EA,  I  believe  the  scope 
of  the  earlier  EA  does  not  match  the 
scope  of  the  current  program.  The 
earlier  EAs  considered  that  only  SMI 
might  be  impacted  by  a  sonic  boom  and 
that  the  odds  of  that  happening  were 
slight  and  so  the  concerns  centered  on 
the  impacts  of  a  focused  boom  should 
it  occur.  The  current  program  appears  to 
involve  sonic  boom  impacts  to  one  or 
more  of  the  islands  during  most  of  the 
launches.  If  that  is  true  then  the 
previous  EA  would  not  seem  applicable 
to  the  Titan  IV  and  Titan  11  programs 
being  considered  now. 

Response:  In  1988,  the  Air  Force        \ 
released  a  final  environmental  impact 
statement  for  the  Titan  IV  launch 
vehicle  modifications  and  launch 
operations  program  (Air  Force  1988). 
Impacts  to  marine  mammals  as  a  result 
of  Titan  11  launches  were  evaluated  in 
an  EA  published  by  the  Air  Force  in 
1989  (Air  Force  1989).  On  December  21, 
1990,  NMFS  published  an  EA  (NMFS 
1990)  on  an  authorization  to  the  Air 
Force  to  incidentally  take  marine 
mammals  during  launches  of  flie  Titan 
IV  space  vehicle  from  Vandenbeig.  The 
finding  of  that  EA  was  that  the  issuance 
of  the  authorization  would  not 
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significantly  affect  the  quality  of  the 
human  environment  and  therefore  an 
enviromnentai  impact  statement  on  the 
issuance  of  regiilations  authorizing  an 
incidental  take  was  not  necessary.  The 
incidental  harassment  of  marine 
mammals  by  the  launch  of  the  Titan  IV 
on  May  12, 1996,  was  authorized  under 
NMFS  regulations  issued  after  the  1990 
EA. 

Because  the  scope  of  the  applicant's 
activity  has  not  been  modified 
significantly  Erom  that  addressed  in  the 
earlier  EA.  and  because  the  Titan  IV 
launches  during  this  proposed  1-year 
authorization  is  not  expeicted  to  result  in 
a  sonic  boom  impacting  NQ,  a  new  EA 
is  unnecessary. 

-  Comment  24:  What  consultaticm  has 
been' conducted  regarding  the  northern 
fur  seal? 

Response:  Although  the  northern  fiir 
seal  is  listed  as  depleted  imder  the 
MMPA,  the  species  is  not  listed  as 
either  threatened  or  endangered  under 
the  ESA.  As  a  result,  consultation  under 
section  7  of  the  ESA  is  not  necessary  fm 
this  species.  Consultation  has  been 
oompieted  for  the  Guadalupe  fur  seal, 
the  only  pinniped  listed  under  the  ESA 
and  inhabiting  the  NCX  Other  listed 
species  are  either  not  believed  to  be 
affected  by  launching  Titan  n  and  Titan 
IV  rockets  from  Vandenberg,  or  are  not 
species  under  the  jurisdiction  of  NMFS. 

CoBclunon 

Based  upon  the  information  provided 
in  the  proposed  authorization  and  these 
conunents,  NMFS  has  determined  that 
the  short-term  impact  of  the  launching 
of  Titan  U  and  Titan  IV  rockets  is 
expected  to  result  at  worst,  in  a 
temporary  reduction  in  utilization  of  the 
haulout  as  seals,  sea  lions  or  fur  seals 
leave  the  beach  for  the  safety  of  the 
water.  These  launchings  are  not 
expected  to  result  in  any  reduction  in 
the  number  of  pinnipeds,  and  they  are 
expected  to  continue  to  occupy  the 
same  area.  In  addition,  there  will  not  be 
any  impact  on  the  habitat  itself.  Based 
upton  studies  conducted  for  previous 
space  vehicle  launches  at  Vandenberg, 
significant  long-term  impacts  on 
pinnipeds  at  Vandenberg  and  NQ  are 
unlikely. 

Therefore,  since  NMFS  is  assured  that 
the  taking  will  not  result  in  more  than 
the  harassment  (as  defined  by  the 
MMPA  Amendments  of  1994)  of  a  small- 
number  of  harbor  seals,  northern 
elephant  seals,  California  sea  lions, 
northern  fur  seals  and  possibly 
Guadalupe  fur  seals;  would  have  only  a 
negligibl^impact  on  the  species,  and 
would  result  in  the  least  practicable 
impact  on  the  stock,  NMFS  determined 
that  the  requirements  of  section 


101(aK5)(D)  had  been  met  and  the 
incidental  harassment  authorization  was 
issued. 

Dited:  November  27, 1996. 
Patricia  A.  MoBtante, 

Acting  Dinctor,  Office  ofProtactBd  Resources, 
National  Marine  Fisheries  Service. 
IFR  Doc  96-30834  Piled  12-0S-96;  8:45  am] 
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Parmtts;  Foreign  Fishing         > 

In  accordance  with  a  Memorandum  of 
Understanding  with  the  Secretary  of 
State,  the  National  Marine  Fisheries 
Service  publishes  for  public  review  and 
comment  summaries  of  appUcations 
received  by  the  Secretary  of  State 
requesting  permits  for  foreign  fishing 
vessels  to  operate  in  the  exclusive 
economic  zone  under  provisions  of  the 
Magnuson-Stevens  Fishery 
Conservation  and  Management  Act  (16 
U.S.C  1801  et  seq.).  This  notice 
concerns  the  receipt  of  an  application 
from  the  Government  of  Lithuania 
requesting  authorization  to  conduct 
joint  venture  operations  in  1997  in  the 
Northwest  Atlantic  Ocean  for  Atlantic 
mackerel.  The  large  stem  trawler/ 
processors  BANGA  and  KIRAS  are     - 
identified  as  the  vessels  that  will  receive 
Atlantic  mackerel  from  U.S.  vessels. 
Send  comments  on  this  application  to: 

National  Oceanic  and  Atmospheric 
Administration,  National  Marine 
Fisheries  Service,  Olltce  of  Sustafnable 
Fisheries,  1315  East-West  Highway, 
Silver  Spring,  MD  20910;  and/or  to  the 
Regional  Fishery  Management  Councils 
listed  below: 

Chris  Kellogg,  Acting  Executive 
Dire<itor,  New  England  Fishery 
Management  Council,  5  Broadway, 
Saugus,  MA  01906,  (617)  231-0422; 

David  R.  Keifer,  Executive  Director, 
Mid- Atlantic  Fishery  Management 
Council,  Federal  Building,  Room  2115, 
300  South  New  Street,  Dover,  DE 
19901-6790,  (302)  674-2331. 

For  further  information  contact  Robert 
A.  Dickinson,  Office  of  Sustainable 
Fisheries,  (301)  713-2337., 

Dated:  November  27, 1996 
GaryMatlack. 

Director.  Office  of  Sustainable  Fisheries, 
National  Marine  Fisheries  Service. 
IFR  Doc  96-30833  Filed  12-3-96;  8:45  ara| 
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COMMITTEE  FOR  THE 
IMPLEMENTATION  OF  TEXTILE 
AGREEMENTS 

CwKMllation  of  a  Umit  on  Cartain  Wool 
TaxtHa  Products  Producad  or 
Manulaclurad  in  India 

November  27, 1996. 

AGa«CY:  Committee  for  the 

Implementation  of  Textile  Agreements 

(OTA). 

ACIION:  Issuing  a  direcdve  to  the 

Commissioner  of  CustcHns  cancelling  a 

limit. 

EFfECnvE  DATE:  December  4, 1996. 
FOR  FURTHER  INFORMATION  CONTACT: 
Janet  Heinzen,  International  "Trade 
Specialist,  OfBce  of  Textiles  and 
Apparel,  U.S.  Department  of  Commmce, 
(202)  482-4212. 

SUPPtEMENTARY  MFORMATION: 

Authority:  Executive  Order  11651  of  March 
3, 1972,  as  amended:  section  204  of  the 
Agricultuiai  Act  of  1956,  as  amended  (7 
U.S.C  1854);  Uruguay  Round  AgreemffliU 
Act 

The  United  States  Government  has 
decided  to  rescind  the  restraint  on 
imports  of  woven  wool  shirts  and 
blouses  in  Category  440  from  India 
estabUshed  on  April  18, 1996.  pursuant 
to  Article  6.10  of  the  Uruguay  Round 
Agreement  on  Textiles  and  Clothing 
(ATC). 

In  the  letter  published  below,  the 
Chairman  of  CITA  directs  the 
Commissioner  of  Customs  to  cancel  the 
limit  established  for  Category  440  for 
the  period  April  18,  1996  through  April 
17, 1997. 

A  description  of  the  textile  and 
apparel  categories  in  terms  of  HTS 
numbers  is  available  in  the 
CORRELATION:  Textile  and  Apparel 
Categories  with  the  Harmonized  Tariff 
Schedule  of  the  United  States  (see 
Federal  Register  notice  60  FR  65299, 
published  on  December  20, 1995).  Also 
see  61  FR  16760,  published  on  April  17, 
1996. 

Trvy  H.  Criiib. 

Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements. 

Coounittee  for  the  Inpleinentatiaa  of  TextOe 
Agreements 

November  27, 1996. 
Commissioner  of  Customs, 
Department  of  the  Treasury,  Washington,  DC 
20229. 
Dear  Commissioner  This  directive 
amends,  but  does  not  cancel,  the  directive 
issued  to  you  on  April  11, 1996,  by  the 
Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements.  That  directive 
concerns  imports  of  certain  wool  textile 
products,  produced  or  manu&ictured  in  India 
and  exported  diulng  the  period  which  began 
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on  April  18, 1996  and  extends  through  April 
17. 1997. 

Effective  on  December  4, 1996,  ^u  ar^ 
directed  to  cancel  the  limit  established  for 
Category  440  for  the  period  April  18. 1996 
through  April  17, 1997.       ^ 

The  Committee  for  the  Implementation  of 
Textile  Agreements  has  determined  that  this 
action  falls  within  the  foreign  affairs 
exception  to  the  rulemaking  provisions  of  5 
U.S.C.553(aKl).    ,  r  .,.  - 
Sinoerelyi  _^ 

TroylLCribb,  "r        .' 

Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements. 
|FR  Doc.96-30840  Filed  12-3-96;  8:45  am] 

BILUNG  OOOe  3S1«-OR-r 


DEPARTMENT  OF  EDUCATION     .  ' - 

■  -  ■?.  •*- 

Notice  of  Proposed  Information 
Coliection  Requests 

AQBICY:  Department  of  Education. 
ACnON:  Proposed  collection;  comment 
request. 

summary:  The  Acting  Director, 
Information  Resources  Group,  invites 
comments  on  the  proposed  information 
collection  requests  as  required  by  the 
Paperwork  Reduction  -Act  of  1995. 
DATES:  Interested  persons  are  invited  to 
submit  comments  on  or  before  February 
3.1997.  „-■ 

ADDRESSES:  Written  comments  and 
requests  for  copies  of  the  proposed 
information  collection  requests  should 
be  addressed  to  Patrick  J.  Sherrill, 
Department  of  Education,  600 
Independence  Avenue,  S.W.,  Room 
5624,  Regional  Office  Building  3, 
Washington,  DC  20202-4651. 
FC>p^FURTHER  INFORMATION  CONTACT: 
Patrick  J.  Sherrill  (202)  708-8196. 
Individuals  who  use  a 
telecommunicationsidevice  for  the  deaf 
(TDD)  may  call  the  Inderal  Information 
Relay  Service  (FIRS^at  1-600-877-8339 
between  8  a.m.  and  8  p.m.,  Eastern  time, 
Monday  through  Friday. 
SUPPlfMENTARY  INFORMATION:  Section 
3506  of  the  Paperwork  Reduction  Act  of 
1995  (44  use  Chapter  35)  requires  that 
the  Office  of  Management  and  Budget 
(OMB)  provide  interested  Federal 
agencies  and  the  public  an  early 
opportunity  to  comment  on  information 
collection  requests.  OMB  may  amend  or 
waive  the  requirement  for  public 
consultation  to  the  extent  that  public 
participation  in  the  approval  process 
would  defeat  the  purpose  of  the 
information  collection,  violate  State  or 
Federal  law,  or  substantially  interfere 
with  any  agency's  ability  to  perform  its 
statutory  obligations.  The.  Acting 
Director  of  the  Information  Resources 


Group  publishes  this  notice  containing 
proposed  information  collection         V^' 
requests  prior  to  submission  of  these 
requests  to  OMB.  Each  proposed 
information  collection,  grouped  by 
office,  contains  the  following:  (1)  Type 
of  review  requested,  e.g.,  new,  revision, 
extension,  existing  or  reinstatemenf^f^. 
Title;  (3)  Summary  of  the  collection;  (4) 
Description  of  the  need  for,  and 
proposed  use  of,  the  information;  (5) 
Respondents  and  frequency  of 
collection;  and  (6)  Reporting  and/or 
Recordkeeping  burden.  OMB  invites 
public  comment  at  the  address  specified 
above.  Copies  of  the  requests  are 
available  htim  Patrick  J.  Sherrill  at  the 
address  specified  above. 

The  Department  of  Education  is 
especially  interested  in  public  conunent 
addressing  the  follovtring  issues:  (1)  is 
this  collection  necessary  to  the  proper 
functions  of  the  Department,  (2)  will 
this  information  be  processed  and  used 
in  a  timely  manner,  (3)  is  the  estimate 
of  burden  accurate,  (4)  bow  might  the 
Department  enhance  the  quality,  utility, 
and  clarity  of  the  information  to  be 
collected,  and  (5)  how  might  the 
Department  minimize  the  burden  of  this 
collection  on  the  respondents,  including 
through  the  use  of  information 
technology. ' 

Dated:  November  27. 1996. 
Linda  C  Tagoe, 

Acting  Director,  Information  Resources 
Group. 

Office  of  Educational  Research  and 
Improvement 

Type  of  Review:  New. 

Title:  Combined  Application  for  the 
Office  of  Educational  Researchlutd 
Improvement  (OERI)  Visiting  Scholara 
Fellowship  Program. 

Frequency:  Biennially. 

Affected  Public:  Individuals  or 
households. 

Reporting  Burden  and  Recordkeeping: 
Responses:  45. 
Burden  Hours:  630. 

Abstract:  The  OERI  Visiting  Scholars 
Fellowship  provides  support  to  senior 
scholars,  researchers,  education 
practitioners,  aad  statisticians  to  engage 
in  the  use,  collection,  and  dissemination 
of  information  about  educatioiy and 
education  research  to  work  at  OERI  in 
Washington,  D.C.  The  information 
collected  in  the  application  will  be  used 
to  determine  who  is  selected  for  these 
fellowships. 

Office  of  Bilingual  Education  and 
Minority  Languages  and  Affairs 

Type  o/ fleWew;  Reinstatement. 

Tide:  Biennial  Report  Form  for  the 
Emergency  Immigrant  Edut»tion 
Program. 


Frequency:  Biennially    * 

Affected  Public:  State,  Local  or  Tribal 
Gov't,  SEAs  or  LEAs. 

Reporting  and  Recordkeeping  Burdtn: 
Responses:  944. 
Burden  Hours:  5,620.  ^ 

)Abstract:  This  form  is  used  by  State 
educational  agencies  to  submit  a 
biennial  report  to  the  Secretary 

jcerning  expenditures  of  EIEP  funds 
by  thiiir  local  educational  agencies  as 
well4s  national  origin  of  immigrant 

Jren  served  under  the  Emergency 
Immigrant  Education  Act  (Title  VI  of 
Public  Law  98-511,  20  U.S.C  4101- 
4108,  as  amended  by  Pub.  L.  103-382,    1 
20  U.S.C.  7541-7549).  ""         ; 

(FR  Doc.  96-30789  Filed  12-3-96;  8:45  ami 
BUJNQ  COOE  4«IO-ei-P 


Notice  of  Proposed  information 
Collection  Requests 

AGENCY:  Department  of  Education. 
ACTION:  Submission  for  OMB  review; 
comment  request. 

SUMMARY:  The  Acting  Director, 
Information  Resources  Group,  invites 
comments  on  the  proposed  information 
collection  requests  as  required  by  the 
Paperwork  Reduction  Act  of  1995. 
DATES:  Interested  persons  are  invited  to 
submit  comments  on  or  before  January 
3,  1997. 

ADDRESSES:  Written  comments  should 
be  addressed  to  the  Office  of 
Information  and  Regulatory  Affairs, 
Attention:  Wendy  Taylor.  Desk  Officer. 
Department  of  Education,  Office  of 
Management  and  Budget,  725  17th 
Street,  NW.,  Room  10235,  New 
Executive  Office  Building,  Washington, 
DC  20503.  Requests  for  copies  of  the 
proposed  information  collection 
requests  should  be  addressed  to  Patrick 
J.  Sherrill,  Department  of  Education,  600 
Independence  Avenue,  S.W.,  Room 
5624,  Regional  Office  Building  3, 
Washington,  DC  20202-4651. 
FOR  FURTHER  INFORMATION  CONTACT: 
Patrick  I.  Sherrill  (202)  708-8196. 
Individuals  who  use  a 
telecommunications  device  for  the  deaf 
(TDD)  may  call  the  Federal  Information 
Relay  Service  (FIRSJ  at  1-800-877-8339 
between  8  a.m.  and  8  p.m.,  Eastern  time, 
Monday  through  Friday. 
SUPPLSIENTARY  INFORMAtlON:  Section 
3506  of  the  Paperwork  Reduction  Act  of 
1995  (44  U.S.C.  Chapter  35)  requires 
that  the  Office  of  Management  and 
Budget  (OMB)  provide  interested 
Federal  agencies  and  the  public  an  early 
opportunity  to  comment  on  information  ' 
collection  requests.  OMB  may  amend  or 
waive  the  requirement  for  public 
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consultation  to  the  extent  that  pubUc 
participation  in  the  approval  process 
would  defeat  the  purpose  of  the 
information  collection,  violate  State  or 
Federal  law,  or  substantially  interfere 
with  any  agency's  ability  to  perform  its 
statutory  obhgations.  The  Acting 
Director  of  the  Information  Resources 
Croup  publishes  this  notice  containing 
proposed  information  collection 
requests  prior  to  submission  of-these 
requests  to  OMB.  Each  proposed 
information  collection,  grouped  by 
office,  contains  the  following;  (1)  Type 
of  review  requested,  e.g.,  new,  revision, 
extension,  existing  or  reinstatement;  (2) 
Title;  (3)  Summary  of  the  collection;  (4) 
Description  of  the  need  for,  and 
proposed  use  of,  the  information;  (5) 
Respondents  and  frequency  of 
collection:  and  (6)  Reporting  and/or 
Recordkeeping  burden.  OKffl  invites 
pubhc  comment  at  the  address  specified 
above.  Copies  of  the  requests  are 
available  frt>m  Patrick  J.  Sherrill  at  the 
address  specified  above. 

Dated:  November  27, 1996. 
liada  C  Tagne, 

Acting  Director,  Information  Resources 
Group. 

Office  of  PostMcondary  Educatioo 

Type  of  Review:  Revision. 

Title:  Recordkeeping  Requirements 
for  Institutions  Participating  in  Student 
Financial  Assistance  Programs 
Authorized  by  Title  IV,  HEA. 

Frequency:  Recordkeeping. 

Affected  Public:  Business  or  other  for- 
profit;  Not-for-profit  institutions;  State, 
local  or  Tribal  Cov't,  SEAs  or  LEAs. 

Annual  Reporting  and  Recordkeeping 
Hour  Burden: 

Responses:  93,969. 

Burden  Hours:  753,003. 

Abstract:  The  proposed  rules  require 
institutions  to  maintain  records 
documenting  their  participation  in 
student  financial  assistance  programs 
authorized  by  Title  IV  of  the  Higher 
Education  Act  of  1965  (Title  IV,  HEA 
Program).  Regulations  also  include 
requirements  for  audits  and  repayments. 

Type  of  Review:  Revision. 

Title:  Due  Diligence  by  Guaranty 
Agencies  and  Lenders. 

Frequency:  Monthly. 

Affected  Public:  Business  or  other  for- 
profit;  Not-for-profit  institutions;  State, 
local  or  Tribal  Gov't,  SEAs  or  LEAs. 

Annual  Reporting  and  Recordkeeping 
Hour  Burden: 

Responses:  5,829. 
Burden  Hours:  3,398.31. 

Abstract:  The  due  diligence 
regulations  assure  that  guaranty 
agencies  and  lenders  pursue  collection 
activities  vigorously  on  delinquent  and 


defaulted  loans  in  the  Federal  Family 
Education  Loan  Program  (FFELP). 

Type  o/i?evjew;  Revision. 

TOte;  Student  Assistance  General*     ,,• 
Provisions — Subpart  K —  Cash 
Management/Easy  Access  for  Students 
and  Institutions  (EASI)  Package. 

Frequency:  Monthly. 

Affected  Public:  Business  or  other  for- 
profit;  Not-for-profit  institutions. 

Annual  Reporting  and  Recordkeeping 
Hour  Burden:  if  _ 

Responses:  14,529,654. 
Burden  Hoius:  1,218,717.8. 

Abstract:  These  regulations  revise  the 
existing  provisions  of  the  Student 
Assistance  General  Provisions 
regulations  regarding  cash  management. 
Information  collection  under  these 
regulations  relates  to  cash  management 
requirements  and  practices  for 
institutions  participating  in  the  Title  IV, 
Higher  Education  Act  programs.    - 

Type  of  Review:  New. 

Title:  Guaranty  Agency  Cost    :  -    -%. 
Allocation  Plan. 

Frequency:  On  Occasion.     « 

Affected  PubUc:  Not-for-profit 
institutions;  State,  local  or  Tribal  Gov't, 
SEAs  or  LEAs. 

Annual  Reporting  and  Recordkeeping 
Hour  Burden: 

Responses:  25.  V  ^,    -     •-• 

Burden  Hours:  2,500. 

Abstract:  A  guaranty  agency  is  a  state 
or  private  non-profit  entity  that 
performs  certain  administrative  role  in 
the  Federal  Family  Education  Loan 
(FFEL)  Program.  "Their  reserve  funds 
contain  federal  money.  Some  agencies 
are  involved  in  separately  funded  non- 
FFEL  guaranty  activities.  If  such  an 
agency  uses  personnel  and  resources  to 
perform  both  its  FFEL  and  other 
activities,  it  must  develop  and  comply 
with  a  plan  for  allocating  costs  to  ensure 
that  federal  funds  are  not  used  to 
subsidize  the  agency's  non-FFEL 
guaranty  activities.  The  agency  will  be 
required  to  submit  its  cost  allocation  to 
the  Secretary  upon  request. 
(PR  Doc.  96-30790  Filed  12-3-96;  8:45  am) 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Dockat  No.  ER97-144-00(g 


American  Hunter  Energy  Inc.;  Notice  of 
Issuance  of  Order 

November  27, 1996. 

American  Hunter  Energy  Inc. 
(American  Hunter)  submitted  for  filing 
a  rate  schedule  under  which  American 


Himter  will  engage  in  wholesale  electric 
power  and  energy  transactions  as  a 
marketer.  American  Hunter  also 
•lequested  waiver  of  various  Commission 
regulations.  In  particular,  American 
Hunter  requested  that  the  Commission 
grant  blanket  approval  under  18  CFR 
Part  34  of  all  future  issuances  of 
securities  and  assumptions  of  liability 
by  American  Hunter. 

On  November  13, 1996,  pursuant  to   . 
delegated  authority,  the  Director, 
Division  of  Applications,  Office  of 
Electric  Power  Regulation,  granted 
requests  for  blanket  approval  under  Part 
34,  subject  to  the  following: 

Within  thirty  days  of  the  date  of  the 
order,  any  person  desiring  to  be  heard 
or  to  protest  the  blanket  approval  of 
issuances  of  securities  or  assumptions  of 
liability  by  American  Hunter  should  file 
a  motion  to  intervene  or  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street.  N.E.,  Washington,  D.C. 
20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  385.214). 

Absent  a  request  for  hearing  within 
this  period,  American  Himter  is 
authorized  to  issue  securities  and 
assume  obligations  or  liabilities  as  a 
guarantor,  endorser,  surety,  or  otherwise 
in  respect  of  any  security  of  another 
person;  provided  that  such  issuance  or 
assumption  is  for  some  lawful  object 
within  the  corporate  purposes  of  the 
applicant,  and  compatible  with  the 
pubhc  interest,  and  is  reasonably       i 
necessary  or  appropriate  for  such 
purposes. 

Tne  Commission  reserves  that  right  to 
require  a  further  showing  that  neither 
public  nor  private  interests  will  be 
adversely  affected  by  continued  • 
approval  of  American  Hunter's 
issuances  of  securities  or  assumptions  of 
liabihty. 

Notice  is  hereby  given  that  the 
deadline  for  filing  motions  to  intervene 
or  protests,  as  set  forth  above,  is 
December  13,  1996. 

Copies  of  the  full  text  of  the  order  are 
available  fi'om  the  Commission's  Public 
Reference  Branch,  888  First  Street,  N.E.. 
Washington,  D.C.  20426. 
Lois  D.  Cashell. 
Secretary. 
(PR  Doc.  96-30829  Filed  12-3-96;  8:45  am] 

BIUJNO  COOC  CriT-OI-M 


(Docket  No.  ERM-31 1 2-000] 

Burlington  Resources  Trading  Inc; 
Notice  of  IssuarKO  of  Order 

November  29,  T996. 

Burlington  Resources  Trading  Inc. 
(Burlington  Resources)  submitted  for 
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Rling  a  rate  schedule  under  which 
Burlington  Resources  will  engage  in 
wholesale  electric  power  and  energy 
transactions  as  a  marketer.  Burlington 
Resources  also  requested  waiver  of. 
various  Commission  regulations.  In 
particular,  Burlington  Resources 
requested  that  the  Commission  grant 
blanket  approval  under  18  CFR  Part  34 
of  all  fiitiue  issuances  of  securities  and 
assumptions  of  liability  by  Burlington 
Resources. 

On  November  14, 1996,  pursuant  to 
delegated  authority,  the  Director, 
Division  of  Applications,  Office  of 
Electric  Power  Regulation,  granted 
requests  for  blanket  approval  under-Part 
34,  subiect  to  the  following: 

Within  thirty  days  of  the  date  of  the 
order,  any  person  desiring  to  be  heard 
or  to  protest  the  blanket  approval  of 
issuances  of  securities  or  assumptions  of 
liability  by  Burlington  Resources  should 
file  a  motion  to  intervene  or  protests 
with  the  Federal  Energy  Regulatory 
Commission,  888  First  Street,  N.E., 
Washington.  D.C.  20426,  in  accordance 
wit6  Rules  211  and  214  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.211  and 
385.214). 

Absent  a  request  for  hearing  within 
this  period,  Burlington  Resources  is 
authorized  to  issue  securities  and 
assume  obligations  or  liabilities  as  a 
guarantor,  endorser,  surety,  or  otherwise 
in  respect  of  any  security  of  another 
person;  provided  that  such  issuance  or 
assumption  is  for  some  lawful  object 
within  the  corporate  purposes  of  the 
applicant,  and  compatible  with  the 
public  interest,  and  is  reasonably 
necessary  or  appropriate  for  such 
purposes. 

The  Commission  reserves  the  right  to 
require  a  further  showing  that  neither 
public  nor  private  interests  will  be 
adversely  affected  by  continued 
approval  of  Burlington  Resources' 
issuances  of  securities  or  assimiptions  of 
liability. 

Notice  is  hereby  given  that  the 
deadline  for  filing  motions  to  intervene 
or  protests,  as  set  forth  above,  is 
December  16,  1996. 

Copies  of  the  fiill  text  of  the  order  are 
available  from  the  Commission's  Public 
Reference  Branch,  888  First  Street,  N.E. 
Washington,  D.C  20426. 
LoisO.CutieU,^^ 
Secretary. 
(PR  Doc  96-30853  Filed  12-3-96.  8:45  am] 

BMJJNQ  COM  •717.41-11 


(Dodwt  No.  CP97-1 1»-000] 

IMuphin  Island  Gathering  Sys^ 
Notice  of  Petition  for  Declaratory 


November  27, 1996. 

Take  notice  that  on  November 
1996,  Dauphin  Island  Gathering  System 
(DIGS),  1400  Woodloch  Forest  Drive, 
Suite  200,  The  Woodlands,  Texas 
77380,,fited  a  petition  for  declaratory 
ordwin  Docket  No.  CP97-119-000, 
reiu^esting  that  the  Commission  declare 
tiySi  certain  existing  and  proposed 
fbcilitias  located  in  state  and  federal 
Raters  in  the  Gulf  of  Mexico  would 
/have  the  primary  function  of  gathering 
"^natural  gas  and  would  thereby  be 
exempt  bom  the  Commission's 
jurisdiction  pursuant  to  Section  1(b)  of 
the  Natural  Gas  A<::t,  all  as  more  fully  set 
forth  in  the  petition  which  is  on  file 
with  the  Commission  and  open  to 
public  inspection. 

DIGS  states  that  its  system  is  located 
in  offshore  Alabama  and  serves  to  gather 
natural  gas  in  federal  waters  from  the 
Mobile  and  Viosca  Knoll  areas  and  in 
Alabama  waters.  It  is  indicated  that  its 
facilities  include  no  compression  and 
consists  of  approximately  90  miles  of 
pi|>e  ranging  in  diameter  from  8  to  20 
inches  in  diameter  and  configured  in  an 
inverted  Y.  The  facilities  consist  of  36.3 
miles  of  20-inch  pipe;  42.7  miles  of  12- 
inch  pipe;  and  6.8  miles  of  8-inch  pipe. 
DIGS  indicates  that  gas  gathered  into 
DIGS  can  enter  the  interstate 
transpOTtetion  grid  into  the  faciUties  of 
Transcontinental  Gas  Pipe  Line 
Corporation  (Transco),  Florida  Gas 
Transmission  Company  (FGT)  and  Koch 
Gateway  Pipeline  Company.  DIGS  states 
that  the  capacity  of  its  system  is  355 
MMcf  jjer  day  and  that  its,  maximum 
allowable  operating  pressure  is  1440 
psig  and  its  maximum  contract  pressiu^ 
is  1250  psig.  It  is  indicated  that  DIGS 
has  operated  as  a  gathering  facility  since 
its  inception. 

DIGS  indicates  that  it  is  now 
proposing  to  expand  its  system  to 
connect  with  the  new  production 
facilities  at  Main  Pass  (MP)  Block  261 
and  with  the  facilities  of  Main  Pass 
Gathering  System  (MPS)  at  MP225  to 
compete  for  the  new  production  in  the 
Mobile,  Viosca  Knoll  and  Main  Pass 
Areas,  Offshore  Louisiana  and  Alabama. 
DIGS  states  that  it  will  expand  its 
system  in  two  phases.  It  is  stated  that 
Phase  I  will  include  approximately  65 
miles  of  24-inch  pipeline  with  a 
capacity  of  150  to  200  MMcf  per  day, 
and  will  extend  from  the  existing 
facilities  in  Alabama  State  Block  73  to 
the  new  production  fiacihties  of  DelMar 
at  MP  261  and  with  the  facilities  of  MPS 
in  Main  Pass  Block  225.  DIGS  also 


proposes  to  install  several  side  valves  to 
provide  for  the  construction  of  a  spine 
to  production  currently  committed  in 
various  blocks.  It  is  stated  that  Phase  I 
will  parallel  the  western  leg  of  the 
existing  facilities  for  about  30  miles,  and 
include  several  short  stub  lines 
connecting  it  to  the  existing  Unes  to 
manage  system  pressures  and  attach 
production  along  its  entire  length. 

DIGS  states  that  Phase  II  of  the 
proposed  facilities  consist  of  13  miles  of 
24-inch  pipe  and  will  extend  fix)m  the 
northern  terminus  of  Phase  I  onto  shore, 
looping  DIGS's  existing  20-inch  line. 

DIGS  indicates  that  no  gas  processing 
will  occur  on  the  system,  and  there  are 
no  interstate  pipelines  in  the  immediate 
vicinity  of  Phases  I  and  II  or  the  existing 
facilities.  It  is  also  stated  that  the 
proposed  facilities  are  located  in  waters 
shallower  than  200  meters  but  that  the 
integrated  system  is  designed  to  receive 
gas  produced  in  both  shallow  waters 
and  in  waters  deeper  than  200  meters. 

DIGS  states  that  the  existing  faciUties 
are  currently  owned  by  DIGS.  It  is 
indicated  that  EMGS  is  comprised  of 
Dauphin  Island  Gathering  Company, 
L.P.  (DIPC),  (one  percent),  a  non- 
jurisdictional  limited  partnership,  the 
general  partner  of  which  is  OEDC; 
MCNIC  Mobile  Bay  Gathering  Company 
(MCNIC),  (59  percent),  a  non- 
jurisdictional  subsidiary  of  MCN 
Corporation,  and  PanEnergy  Dauphin 
Island  Company  (PDI),  (40  percent),  a 
non-jurisdictional  affiliate  of  several 
interstate  pipeline  companies  including 
Panhandle  Eastern  Pipe  Line  Company, 
Texas  Eastern  Transmission 
Corp(»ation,  Algonquin  Gas 
Transmission  Company  and  Trunkline 
Gas  Company. 

DIGS  states  that  the  proposed 
facilities  meet  the  criteria.  In  support  of 
its  claim  that  the  facilities  are  garnering 
as  set  forth  in  a  February  28,  19d6, 
Statement  of  P^cy  with  respect  to  OCS 
facilities,  74  PERC  1 61,222  as  well  as 
the  gathering  Witeria  set  forth  in 
Farmland  Industries,  Inc..  23  FERC 
1 61,063,  as  modified  in  later  orders. 
DIGS  states  that  the  Commission  in  its 
OCS  Policy  Statement  added  a  new 
element  to  its  analysis,  granting  a 
presumption  of  gaUiering  to  faciUtras 
designed  to  collect  gas  produced  from 
water  depths  of  200  meters  or  greater, 
with  the  presumption  extending  to 
facilities  up  to  the  point  or  points  of 
potential  connection  with  the  interstate 
pipeline  grid. 

DIGS  states  that,  as  a  second  element 
of  the  gathering  policy,  the  Commission 
indicated  that  where  proposed  OCS 
facihties  are  in  proximity  to  existing 
interstate  pipelines,  the  Commission 
will  determine  jurisdictional  status  on 
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the  basis  on  the  existing  primary 
hinction  test. 

With  respect  to  the  length  and 
diameter  of  the  line,  DIGS  points  out 
that  lines  no  greater  than  24  inches  in 
diameter  continue  to  be  consistent  with 
a  determination  that  the  lines  are 
■  gathering  facilities.  DIGS  also  notes  that 
the  65-miIe  length  of  the  Phase  i  spine 
is  only  as  long  as  necessary  to  reach  the 
interstate  pipeline  capacity  sufficient  to 
move  the  total  estimated  production. 
DIGS  points  out  that  the  Commission 
found  the  95-mile  20-inch  Viosca  Knoll 
pipeline  to  be  gathering  using  the  same 
rationale.  With  respect  to  the 
configuration  of  facilities,  DIGS 
indicates  that  the  Phase  I  facilities  when 
completed  will  form  a  spine  and  laterals 
configuration,  consistent  with  a  finding 
of  gathering.  DIGS  states  that  the  Phase 
n  facilities  are  a  loop  of  existing 
facilities,  but  that  this  would  not  rule 
out  a  finding  of  gathering  if  the  entire 
system  is  evaluated. 

DIGS  states  that  the  lack  of 
compression  on  DIGS  is  consistent  with 
gathering.  Likewise,  DIGS  submits  that 
the  location  of  will  along  the  entire 
system  is  indicative  of  gathering.  In 
addition,  DIGS  states  that  the  maximum 
available  operating  pressure  (MAOP)  of 
the  existing  system  of  1440  psig  and  the 
anticipated  MAOP  for  the  Phase  I 
facilities  of  1750  to  1770  is  driven  by 
the  pressure  of  the  gas  production 
expected  to  flow  through  both  portions 
of  the  system,  consistent  with  a  finding 
of  gathering: 

DIGS  notes  that  in  the  Policy 
Statement  the  Commission  stated  that  it 
saw  little  difference  in  function  between 
an  interstate  transportation  line  that 
takes  gas  to  shore  and  a  newly  built  line, 
that,  for  all  practical  purposes  runs 
parallel  to  and  serves  the  same  purpose 
as  moving  gas  to  shore.  DIGS  points  out 
that  neither  DIGS  nor  Phase  I  and  II 
facilities  parallel  any  existing  interstate 
transmission  lines.  DIGS  also  states  that 
the  point  at  which  the  system  could 
potentially  interconnect  with  the 
existing  interstate  grid  is  located  at  the 
system's  onshore  terminus.  In  addition, 
DIGS  notes,  because  Phase  I  of  the 
system  will  be  located  upstream  of  the 
existing  DIGS's  gathering  system  and 
dowmstream  of  the  MPS  gathering 
system,  it  would  be  illogical  for  the 
Commission  to  find  that  Phase  I 
performs  a  transmission.  Likewise,  it  is 
noted  that  Phase  11  will  merely  loop  the 
existing  gathering  facilities.  Finally,  it    ' 
further  submitted  that  the  business 
piupose  of  the  system  is  to  provide 
gathering  infrastructure  to  producers  for 
potential  and  existing  offshore 
production,  including  deepwater 


'  production,  in  the  eastern  Gulf  of 
Mexico  area. 

Any  person  desiring  to  be  heard  or  to 
make  any  protest  with  reference  to  said 
petition  should  on  or  before  December 
9, 1996,  file  with  the  Federal  Energy 
Regulatory  Commission,  Washington. 
DC  20426,  a  motion  to  intervene  or  a 
protest  in  accordance  with  the  '•    .»-' 

requirements  of  the  Commission's  Rulies 
of  Practice  and  Procedure  (18  CFR 
385:214  or  385.211).  All  pfotests  filed 
with  the  Commission  will  be  considered 
by  it  in  determining  the  appropriate 
action  to  be  taken  but  will  not  serve  to 
make  the  protestants  parties  to  the 
proceeding.  Any  person  wishing  to 
become  a  party  to  a  proceeding  or  to 
participate  as  a  party  in  any  hearing 
therein  must  file  a  motion  to  intervene 
in  accordance  with  the  Commission's 
Rules. 

Lois  D.  CMhell,     . 
Secretary. 

(FR  Doc.  96-30830  Filed  12-3-96;  8:45  am) 
■UJNQ  COM  •nr-oi-M 

[Doctot  Na  CP86-221-073] 

Frontier  Qas  Storage  Company;  Notice 
of  Sale  Pursuant  to  Setttemant 
Agreaniant 

November  27, 1996. 

Take  notice  that  on  November  20, 
1996,  Frontier  Gas  Storage  Company 
(Frontier),  c/o  Reid  &  Priest,  Market 
Square,  701  Pennsylvania  Ave..  N.W., 
Suite  800,  Washington.  D.C.  20004,  in 
compliance  with  provisions  of  the 
Commission's  February  13,  1985,  Order 
in  Docket  No.  CP82-487-000.  et  al., 
submitted  an  executed  Service 
Agreement  under  Rate  Schedule  LVS-1 
providing  for  the  possible  sale  of 
1.000,000  MMBtu  of  Frontier's  gas 
storage  inventory  od  an  "in  place"  basis 
to  Conoco,  Inc. 

Under  Subpart  (b)  of  Ordering 
Paragraph  (G)  of  the  Commission's 
February  13,  1985,  Order,  Frontier  is 
"authorized  to  consummate  the 
proposed  sale  in  place  unless  the 
Commission  issues  an  order  within  20 
days  after  expiration  of  such  notice 
period  either  directing  that  the  sale  not 
take  place  and  setting  it  for  hearing  or 
permitting  the  sale  to  go  forward  and 
establishing  other  procedures  for 
resolving  the  matter.  Deliveries  of  gas 
sold  in  place  shall  be  made  pursuant  to 
a  schedule  to  be  set  forth  in  an  exhibit 
to  the  executed  service  agreement." 

Any  person  desiring  to  be  heard  or  to 
make  a  protest  with  reference  to  said 
filing  should,  within  10  days  of  the 
publication  of  such  notice  in  the 
Federal  Register,  file  with  the  Federal 


Energy  Regulatory  Commission  (888  1st 
Street,  N.E.,  Washington,  D.C.  20426)  a 
motion  to  intervene  or  protest  in 
accordance  with  the  requirements  of  the 
Commission's  Rules  of  Practice  and 
Procedures.  18  CFR  385.214  or  385.211. 
Protests  will  be  considered  by  the 
.Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Copies  of  this  filing  are 
on  file  with  the  Commission  and  are 
available  for  public  inspection. 
Lois  D.  Cashell, 
Secretary. 
IFR  Doc.  96-30826  Filed  12-3-96;  8:45  am| 

MLUNO  COOe  (717-M-M 

[Docical  Na  ER97-181-000] 

Oceanskto  Energy,  Inc.;  Notice  of 
tasuance  of  Order 

November  29. 1996. 

Oceanside  Energy.  Inc.  (Oceanside) 
submitted  for  filing  a  rate  schedule 
under  which  Oceanside  will  engage  in 
wholesale  electric  power  and  energy  .. 
transactions  as  a  marketer.  Oceanside 
also  requested  waiver  of  various 
Commission  regulations.  In  particular, 
Oceanside  requested  that  the 
Commission  grant  blanket  approval 
under  18  CFR  Part  34  of  all  future 
issuances  of  securities  and  assumptions 
of  liability  by  Oceanside. 

On  November  21, 1996,  pursuant  to 
delegated  authority,  the  Director. 
Division  of  Applications.  Office  of 
Electric  Power  Regulation,  granted 
requests  for  blanket  approval  under  Part 
34.  subject  to  the  following: 

Within  thirty  days  of  the  date  of  the 
order,  any  person  desiring  to  be  heard 
or  to  protest  the  blanket  approval  of 
issuances  of  securities  or  assumptions  of 
liability  by  Oceanside  should  file  a 
motion  to  intervene  or  protest  with  the 
Federal  Energy  Regulatory  Commission. 
888  First  Street.  N.E.,  Washington,  D.C 
20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  385.214). 

Absent  a  request  for  hearing  within 
this  period.  Oceanside  is  authorized  to 
issue  securities  and  assume  obligations 
or  liabilities  as  a  guarantor,  endorser, 
surety,  or  otherwise  in  respect  of  any 
security  of  another  person;  provided 
that  such  issuance  or  assumption  is  for 
some  lawful  object  within  the  corporate 
purposes  of  the  applicant,  and 
compatible  with  the  public  interest,  and 
is  reasonably  necessary  or  appropriate 
for  such  purposes. 

The  Commission  reserves  the  right  to 
require  a  further  showing  that  neither 
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public  nor  private  interests  will  be 
adversely  affected  by  continued 
approval  of  bceanside's  issuances  of 
securities  or  assumptions  of  liability. 

Notice  is  hereby  given  that  the 
deadline  for  Tiling  motions  to  intervene 
or  protests,  as  set  forth  above,  is 
December  23, 1996. 

Copies  of  the  full  text  of  the  order  are 
available  from  the  Commission's  Public 
Reference  Branch,  888  First  Street,  N.E.. 
Washington,  D.C.  20426. 
Lois  D.  CaAhsU.  ",-_  / 

Secretary. 
(FR  Doc.  96-30852  Filed  12-3-96;  8:45  am] 

8ILUNQ  COOC  tnT-OI-M 

[Docket  No.  ER9e-31 07-000] 

Strategic  Energy  Ltd.;  Notice  of 
Issuance  of  Order 

Nov«mber  27, 1996. 

Strategic  Energy  Ltd.  (Strategic 
Energy)  submitted  for  filing  a  rate 
schedule  under  which  Strategic  Energy 
will  engage  in  wholesale  electric  power 
and  energy  transactions  as  a  marketer. 
Strategic  Energy  also  requested  waiver 
of  various  Conunission  regulations.  In 
particular,  Strategic  Energy  requested 
that  the  Commission  grant  blanket 
approval  under  18  CFR  Part  34  of  all 
future  issuances  of  securities  and 
assumptions  of  liability  by  Strategic 
Energy. 

On  November  13, 1996,  pursuant  to 
delegated  authority,  the  Director, 
Division  of  Applications,  Office  of 
Electric  Power  Regulation,  granted 
requests  for  blanket  approval  under  Part 
34,  subject  to  the  following: 

Within  thirty  days  of  the  date  of  the 
order,  any  person  desiring  to  be  heard 
or  to  protest  the  blanket  approval  of 
issuances  of  securities  or  assumptions  of 
Ifability  by  Strategic  Energy  should  file 
a  motion  to  intervene  or  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  N.E.,  Washington.  D.C. 
20426,  in  accordance  with  Rules  211 
and  214  of-the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  385.214). 

Absent  a  request  for  hearing  within 
this  period,  Strategic  Energy  is 
authorized  to  issue  securities  and 
assume  obligations  or  liabilities  as  a 
guarantor,  endorser,  surety,  or  otherwise 
in  respect  of  any  security  of  another 
person;  provided  that  such  issuance  or 
assumption  is  for  some  lawful  object 
within  the  corporate  purposes  of  the 
applicant,  and  compatible  with  the 
public  interest,  and  is  reasonably 
necessary  or  appropriate  for  such 
purposes. 

Tlie  Commission  reserves  the  right  to 
require  a  further  showing  that  neither 


public  nor  private  interests  will  be 
adversely  affected  by  ccmtinued 
approval  of  Strategic  Energy's  issuances 
of  securities  or  assumptions  of  liabiUty. 

Notice  is  hereby  given  that  the 
deadline  for  filing  motions  to  intervene 
or  protests,  as  set  forth  above,  is 
December  13, 1996. 

Copies  of  the  full  text  of  the  order  are 
available  firom  the  Commission's  Public 
Reference  Branch,  888  First  Street,  N.E. 
Washington,  D.C.  20426. 
LoitD.CaaiMU. 
Secretary. 
[FR  Doc.  96-30828  Filed  12-3-96;  8:45  ami 

BKIMO  COM  6717-01-M 

[Docket  No.  ERM-2914-0001 

Working  Assets  Green  Power,  Inc.; 
Notice  of  Issuance  of  Order 

November  27, 1996. 

Working  Assets  Green  Power,  Inc. 
(Woriring  Assets)  submitted  for  filing  a 
rate  schedule  under  which  Working 
Assets  will  engage  in  wholesale  electric 
power  and  energy  transactions  as  a 
marketer.  Working  Assets  also  requested 
waiver  of  various  Commission 
regulations.  In  particular.  Working 
Assets  requested  that  the  Commission 
grAit  blanket  approval  under  18  CFR 
Part  34  of  all  future  issuances  of 
securities  and  assumptions  of  liability 
by  Working  Assets. 

On  November  13, 1996,  pursuant  to 
delegated  authority,  the  Director, 
Division  of  Applications,  Office  of 
Electric  Power  Regulation,  granted 
requests  for  blanket  approval  under  Part 
34,  subject  to  the  following: 

Withiri  thirty  days  of  the  date  of  the 
order,  any  (>erson  desiring  to  be  heard 
or  to  protest  the  blanket  approval  of 
issuances  of  securities  or  assumptions  of 
liability  by  Working  Assets  should  file 
a  motion  to  intervene  or  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  N.E.,  Washington,  D.C. 
20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  385.214). 

Absent  a  request  for  hearing  within 
this  period.  Working  Assets  is 
authorized  to  issue  securities  and 
assume  obligations  or  liabilities  as  a 
guarantor,  endorser,  surety,  or  otherwise 
in  respect  of  any  security  of  another 
person;  provided  that  such  issuance  or 
assumption  is  for  some  lawful  object 
within  the  corporate  purposes  of  the 
applicant,  and  compatible  with  the 
public  interest,  and  is  reasonably 
necessary  or  appropriate  for  such 
purposes. 

Tne  Commission  reserves  the  right  to 
require  a  further  showing  that  neither 


public  nor  private  interests  will  be 
adversely  affected  by  continued 
approval  of  Working  Assets'  issuances 
of  securities  or  assumptions  of  liability. 

Notice  is  hereby  given  that  the 
deadline  for  filing  motions  to  intervene 
or  protests,  as  set  forth  above,  is 
December  13, 1996. 

Copies  of  the  fuij  text  of  the  order  are 
available  from  the  Commission's  Public 
Reference  Branch,  888  First  Street,  N.E., 
Washington.  D.C.  20426. 
LoiaD.CaslwU, 
Secretary. 

(FR  Doc.  96-30827  Piled  12-3-96;  6:45  am] 
MUMQ  COM  fnr-ci-M 

- 

[DockM  Na  EfW6-310e-000,  et  aL] 

MidAmerican  Energy  Company,  at  al.; 
Electric  Rate  and  Corporate  Regulation 
Filings 

November  27, 1996. 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

1.  MidAmerican  Energy  Company 

(Docket  No.  ER96-3102-0001 

Take  notice  that  on  November  22, 
1996,  MidAmerican  Energy  Company 
(MidAmerican)  filed  a  withdrawal  of  the 
Firm  Transmission  Service  Agreement 
dated  as  of  September  18, 1996  and 
entered  into  by  MidAmerican  and  Coral 
Power,  L.L.C..  which  was  included  in 
the  September  27. 1996,  filing  in  this 
docket. 

Comment  date:  December  11, 1996,  in 
accordance  with  Standard  Paragraph.E 
at  the  end  of  this  notice. 

2.  MidAmerican  Enefgy  Company 

[Docket  No.  ER97-123-000I 

Take  notice  that  on  November  22, 
1996j  MidAmerican  Energy  Company 
filed  a  withdrawal  of  the  Firm 
Transmission  Service  Agreement  dated 
as  of  October  2, 1996  entered  into  by 
MidAmerican  and  PSI  Energy,  Inc.  and 
the  Firm  Transmission  Service 
Agreement  dated  as  of  October  2, 1996 
entered  into  by  MidAmerican  and 
Cincinnati  Gas  &  Electric  Company, 
which  Agreements  were  included  in  the 
October  11, 1996,  filing  in  this  docket. 

Comment  date:  December  11, 1996.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

3.  New  England  Power  Company,  Mass 
Electric  Company 

(Docket  No.  ER97-219-000I 

Take  notice  that  on  November  19, 
1996,  New  England  Power  Company 
and  Mass  Electric  Company  tendered  for 
filing  an  amendment  to  their  original 
filing  in  this  docket. 
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Comment  date:  December  11, 1996,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

4.  Central  Illinois  Public  Sorioe 
Company 

(Docket  ^fo.  ER97-507-000) 

Take  notice  that  on  November  19, 
1996,  Central  Illinois  Public  Service 
Company  (QPS),  submitted  a  service 
agreement,  dated  November  6,  1996, 
establishing  Electric  Clearinghouse,  Inc. 
(EQ)  as  a  customer  under  the  terms  of 
OPS'  Op>en  Access  Transmission  Tariff. 

OPS  requests  an  effective  date  of 
November  6, 1996  for  the  service 
agreements.  Accordingly.  CIPS  requests 
waiver  of  the  Commission's  notice 
requirements.  Copies  of  this  filing  %vere 
served  upon  ECI  and  the  Illinois 
Commerce  Commission. 

Comment  date:  December  11, 1996,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

5.  Allegheny  Power  Service 
Corporatimi,  on  behalf  of  Monongahela 
Power  Cooipany,  The  Potomac  Edison 
Company,  and  West  Penn  Power 
Company  (Allegheny  Power) 

[Docket  No.  Q197-509-O0O1     - 

Take  notice  that  on  November  19, 
1996,  Allegheny  Power  Service 
Corporation  on  behalf  of  Monongahela 
Power  Company,  The  Potomac  Edison 
Company  and  West  Penn  Power 
Company  (Allegheny  Power),  filed 
Supplement  No.  7  to  add  NorAm  Energy 
Services,  Inc.  to  the  Allegheny  Power 
Open  Access  Transmission  Service 
Tariff  which  has  been  submitted  for 
filing  to  the  Federal  Energy  Regulatory 
Commission  in  Docket  No.  OA96-18- 
000.  The  proposed  effective  date  under 
the  Service  Agreements  is  September 
10, 1996. 

Copies  of  the  filing  have  been 
provided  ta  the  Public  Utilities 
Commission  of  Ohio,  the  Pennsylvania 
Public  Utility  Commission,  the 
Maryland  Public  Service  Commission, 
the  Virginia  State  Corporation 
Commission,  and  the  West  Virginia 
Public  Service  Commission. 

Comment  date:  December  11, 1996,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 


6.  WHliams  Energy  Services  Company, 
TransCanada  Power  Corp.,  Energy 
Transfer  Grbap,  L1,.C  Energy  West 
Pon^  Co.,  LLC,  UtiUty  Management 
Corporation,  American  National  Power, 
Inc.,  Indeck-Pepperell  Power 
Association,  Inc. 

Docket  No8.  ERg5-30&-008.  ER9S-692-0dB, 
ER96-28O-0O3,  ER96-392-004,  ER96-1144- 
002.  ER96-1 195-002,  ER9ft-1635-«01  (not 
consolidated)! 

Take  notice  that  the  following 
informational  filings  have  been  made 
with  the  Commission  and  are  on  file 
and  available  for  inspection  and 
copying  in  the  Commission's  Public 
Reference  Room: 

On  October  30, 1996,  Williams  Eneigy 
Services  Company  filed  certain 
information  as  required  by  the 
Commission's  March  10, 1995,  order  in 
Docket  No.  ER95-305-O00. 

On  October  18, 1996,  TransCanada 
Power  Corp.  filed  certain  information  as 
required  by  the  Commission's  June  9, 

1995.  order  in  Docket  No.  ER95-692- 

Goe. 

On  November  12, 1996,  Energy 
Transfisr  Qroup,  L-L-C.  filed  certain 
information  as  required  by  the 
Commission's  January  29,  1996,  order  in 
Docket  No.  ER96-28(>-000. 

On  October  30, 1996,  Energy  West 
Power  Co.,  LLC  filed  certain  information 
as  required  by  the  Commission's 
December  28, 1995,  order  in  Docket  No. 
ER96-392-0G0. 

On  October  30. 1996.  Utility 
Management  Corporation  filed  certain 
information  as  required  by  the 
Commission's  April  5,  1996,  order  in 
Docket  No.  ER96-1 144-000. 

On  November  14. 1996,  American 
National  Power  Inc.  filed  certain 
information  as  required  by  the 
Commission's  May  1. 1996,  order  in 
Docket  No.  ER96-1 195-000. 

On  October  30, 1996,  hideck 
Pepperell  Power  Association,  Inc.  filed 
certain  information  as  required  by  the 
Commission's  July  15,  1996,order  in. 
Docket  No.  ER96-1635-000. 

7.  Northern  Indiana  Public  Service 
Company,  NIPSCO  Energy  Services, 
Inc. 

[Docket  Nos.  ER96-1426-002.  ER96-1431- 
002  (not  consolidated)) 
Take  notice  that  on  November  6, 

1996,  Northern  Indiana  Public  Service 
Company  and  NIPSCO  Energy  Services, 
Inc.  tendered  for  filing  revised 
Standards  of  Conduct  and  Statement  of 
Procedures  to  Determine  Compliance 
with  the  Standards  of  Conduct. 

The  revised  Standards  of  Conduct 
were  filed  in  compliance  with  the 
Commission's  letter  of  November  1, 
1996. 


Copies  of  this  filing  have  been  sent  to 
the  Indiana  Utility  Regulatory 
CoDunission  and  the  Indiana  Office  of 
Utility  Consumer  Counselor  and  all 
Parties  on  the  service  list  in  this  - 
proceeding. 

Comment  date:  December  11, 1996,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

8.  Kentucky  Utilities  Company 

[Docket  Nos.  ER96-2628-000  and  ER96- 
2766-0001 

Take  notice  that  on  November  12, 
1996,  Kentucky  Utilities  Company 
tendered  for  filing  an  amendmolt  in  the 
above-referenced  dockets. 

Comment  date:  December  11, 1996,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

9.  Arizona  Public  Service 

(Docket  Noe.  ER9&-2999-000  and  ER97-31- 
000] 

Take  notice  that  on  November  12, 
1996,  Arizona  PubUc  Service  Company 
(APS)  tendered  for  filing  an  amendment 
to  APS  FERC  Electric  Coordination 
Tariff,  Original  Volume  No.  1  (Tariff) 
which  unbundles  generation, 
transmission  and  ancillary  services  for 
coordination  types  of  transactions  taken 
under  this  Tariff.  This  filing  also 
amends  two  previously  filed  Service 
Agreements  to  this  Tariff  in  Docket  Nos. 
ER96-2999-000  and  ER97-31-000. 

A  copy  of  this  filing  has  been  served 
on  all  parties  on  the  Service  list. 

Comment  date:  December  10, 1996,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

10.  South  Carolina  Electric  ft  Gas 
Company 

[Docket  Noe.  ER96-3073-000  and  ER97-281- 
000) 

Take  notice  that  on  November  20, 
1996,  South  Carolina  Electric  &  Gas 
Company  amended  its  filing  in  the 
above-referenced  dockets. 

Comment  date:  December  11,  1996,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

11.  Deseret  Generation  and 
Transmission  Cooperative 

(Docket  No.  ER97-137-000) 

Take  notice  that  on  November  18, 
1996,  tendered  for  filing  an  amendment 
in  the  above-referenced  docket. 

Comment  date:  December  11,1 996,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

12.  New  England  Power  Company 

(Docket  No.  BR97-71-O00) 

Take  notice  that  on  November  18, 
1996,  New  England  Power  Company 
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tendered  for  filing  an  amendment  to  its 
original'  filing  in  this  docket. 

Comment  date:  E)ecember  11, 1996,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

13.  Kentucky  Utilities  Company    . 

{Docket  No;  BR97-237-0001  •    -i'  - 

Take  notice  that  on  November  12, 

1996,  Kentucky  Utilities  Company 

tendered  for  filing  an  amendment  in  the 

above-referenced  docket. 
Comment  date:  December  10, 1996.  in 

accordance  with  Standard  Paragraph  E 

at  the  end  of  this  notice. 

14.  Public  Service  Company  of 
Colorado 

(Docket  No.  BRg7-508-000| 

Take  notice  that  on  November  19, 
1996,  Public  Service  Company  of 
Colorado  (Public  Service),  t«idered  for 
filing  Revision  No.  1  to  Exhibit  Q  to  its 
interconnection.  Entitlements,  and 
Operation  and  Maintenance  of  Facilities 
Contract  No.  93-SLC-0229  designated 
as  Public  Service  Rate  Schedule  FERC 
No.  84.  Revision  No.  1  to  Exhibit  Q, 
Waterflow  Substation,  provides  for 
Public  Services'  acquisition  of  a  25% 
interest  in  the  use  and  benefits  of  the 
Waterflow  phase  shifting  transformer 
and  the  associated  operation  and 
maintenance  costs.  Public  Service 
requests  that  Revision  No.  1  to  Exhibit 
Q  be  made  effective  on  December  15, 
1995. 

Comment  date:  December  11, 1996,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

15.  Entergy  Services,  Inc. 

(Docket  No.  ER97-510-000] 

Take  notice  that  on  November  19, 
1996,  Entergy  Services,  Inc.  (Entergy 
Services),  on  behalf  of  Entergy  . 
Arkansas,  Inc.,  has  filed  the  Fifth 
Amendment  (Amendment)  to  the  Power 
Coordination,  Interchange  and 
Transmission  Agreement  (PCTTA) 
t>etween  Entergy  Arkansas,  Inc.  and  the 
City  of  Conway,  Arkansas.  Entergy 
Services  states  that  the  Amendment 
changes  one  of  the  delivery  points 
between  Entergy  Arkansas,  Inc.  and  the 
City  of  Conway,  Aritsnsas. 

Comment  date:  December  11, 1996,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice.  .  •     ■. 

16.  Public  Service  Company  of 
Oklahoma,  Southwestern  Electric 
PowerNCompany 

(Docket  ^o.  ER97-511-0001 

Take  notice  that  on  November  19, 
1996,  Public  Service  Company  of 
Oklahoma  and  Southwestern  Electric 
Power  Company  (collectively,  the 


companies),  tendered  for  filing  service 
agreements  under  which  they  will 
provide  transmission  service  to  VTEC 
Eneigy,  Inc.  (VTEC)  and  Florida  Power 
Corporation  (Florida  Power)  under  the 
PSO/SWEPCO  open  access  point-to- 
point  transmission  service  tariff. 

The  Companies  state  that  a  copy  of 
the  filing  has  been  served  on  VT^  and 
Florida  Power. 

Comment  date:  December  11, 1996,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

17.  A'Lones  Group,  Inc. 

(Docket  No.  ER97-512-O001 

Take  notice  that  on  November  19, 
1996,  A'Lones  Group,  Inc.  tendered  for 
filing  an  Application  for  Blanket 
Authorization,  Certain  Waivers,  and 
Order  Approving  Rate  Schedule. 

0)mment  date:  December  10, 1996,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

18.  Central  Power  and  Light  Company, 
West  Texas  Utilities  Company 

(Docket  No.  ER97-51 3-0001 

Take  notice  that  on  November  19, 
1996,  Central  Power  and  Light  Company 
(CPL)  and  West  Texas  Utilities 
Company  (WTU)  (collectively,  the 
companies),  tendered  for  filing  service 
agreements  under  which  they  will 
provide  transmission  service  to  VTEC 
Energy,  Inc.  (VTEC)  and  Florida  Power 
Corporation  (Florida  Power)  under  the 
CPL/WTU  open  access  point-to-point 
transmission  service  tariff. 

The  Companies  state  that  a  copy  of 
the  filing  has  been  served  on  Vl^C  and 
Florida  Power. 

Comment  dote:  December  11, 1996,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

19.  Northeast  Utilities  Service  Company 

[Docket.  No.  ER97-514-000I 

Take  notice  that  on  November  19, 
1996,  Northeast  Utilities  Service 
Company  (NUSCO)  tendered  for  filing  a 
Service  Agreement  between  NUSCO  and 
Freeport  Electric. 

Comment  date;  December  10,  1996,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

20.  Fldrida  Power  Corporation 

(Docket  No.  ER97-51 5-000) 

Take  notice  that  on  November  19, 
1996,  Florida  Power  Corporation 
(Florida  Power),  filed  amendments  to  its 
tariff  for  all  requirements  service  which 
will  enable  the  Company  to  retain  the 
City  of  Quincy,  Florida  (Quincy)  as  an 
all  requirements  customer  through  at 
least  IDecember  31,  2002  in  exchange  for«. 
a  negotiated  competitive  discount  in  the 


price  that  Quincy  pays  for  all 
requirements  service.  The  filing  is  the 
outcome  of  negotiations  twtween  the 
Company  and  Quincy.  The  Company 
agreed  to  this  arrangement  in  order  to 
meet  competition  from  other  potential 
suppliers  of  the  Quincy  load. 

The  Company  requests  waiver  of  the 
notice  requirement  so  that  this  filing, 
may  be  allowed  to  become  effective  on 
January  1, 1997.  « 

Comment  date:  December  11, 1996,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

21.  Florida  Power  Corporation 

(Docket  No.  ER97-516-000] 

Take  notice  that  on  November  19, 
1996,  Florida  Power  Corporation 
(Florida  Power),  filed  amendments  to  its 
contract  for  all  requirements  service  to 
the  Gty  of  Chattahoochee,  Florida 
(Chattahoochee),  which  will  enable  the 
Company  to  retain  Chattahoochee  as  an 
all  requirements  customer  through  at 
least  December  31,  2002  in  exchange  for 
a  negotiated  competitive  discoimt  in  the 
price  that  Chattahoochee  pays  for  all 
requirements  service.  The  filing  is  the 
outcome  of  negotiations  between  the 
Company  and  Chattahoochee.  The 
Company  agreed  to  this  arrangement  in 
order  to  meet  competition  from  other 
potential  suppliers  of  the  Chattahoochee 
load. 

The  Company  requests  waiver  of  the 
notice  requirement  so  that  this  filing 
may  be  allowed  to  become  effective  cm 
January  1, 1997. 

Comment  date:  December  11. 1996,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

22.  Union  Electric  Company 

(Docket  No.  ER97-517-O0OI 

Take  notice  that  on  November  19, 
1996,  Union  Electric  Company  (UE), 
tendered  for  filing  a  Service  Agreement 
for  Non-Firm  Point-to-Point 
Transmission  Service  dated  November 
18, 1996  between  Illinova  Power 
Marketing,  hic.  (IPM)  and  UE.  UE        y  " 
asserts  that  the  purpose  of  the 
Agreement  is  to  permit  UE  to  provide 
transmission  service  to  IPM  pursuant  to 
UE's  Open  Access  Transmission  Tariff 
filed  in  Docket  No.  OA96-50. 

Comment  date:  December  11, 1996,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

23. -Cleveland  Electric  Illuminating 
Comiyiny  and  Toledo  Edison  Company 

(Docket  No.  ER97-529-000! 

Take  notice  that  on  NovembeFil 
1996,  Cleveland  Electric  Illuminating 
Company  and  Toledo  Edison  Company 
(the  Companies)  tendered  for  filing  the 
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following  revised  schedules  that  have 
been  modified  to  reflect  changes  in 
charges  for  certain  ancillary  services 
available  under  their  open  access 
transmission  service^ariff  on  file  with 
theFERC: 

Service  Schedule  3 — R^ulation  and 
Frequency  Response  Service 

Service  Schedule  5 — Operattng  Reserve^ 
Spinning  Reserve  Service 

Service  Schedule  6 — Operating  Reserve- 
Supplemental  Reserve  Service 

Attachment  H — Annual  Requirements  far 
Netw(vk  Integration  Transmission  Service 

The  Companies  have  proposed  to 
make  these  revised  schedules  effective 
as  of  January  15, 1997.  The  Companies 
have  also  requested  that  consideration 
of  these  revised  schedules  be 
consolidated  with  proceedings  pending 
before  the  Commission  in  Cleveland 
Electric  Illuminating  Company  and 
Toledo  Edison  Company.  Docket  No. 
OA96-204-000. 

Comment  date:  DecmnBer  10, 1996,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

24.  Old  Dominion  Electric  Cooperative 

(Docket  No.  ES97-12-OOOI 

take  notice  that  on  November  22, 
1996,  Old  Dominion  Electric 
Cooperative  filed  an  application,  under 
§  204  of  the  Federal  Power  Act,  seeking 
authorization  to  issue  short-term  debt, 
from  time  to  time,  in  an  aggregate 
principal  amount  of  not  more  than  $140 
million  outstanding  at  any  one  time,  on 
or  before  November  30, 1998  with  a 
final  maturity  date  no  later  than 
November  30,  1999. 

Comment  dal^  December  19, 1996,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

Standard  Paragraph 

E  Any  person  desiring  to  be  heard  or 
to  protest  said  filing  should  file  a 
motion  to  intervene  or  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  N.E.,  Washington,  D.C. 
20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  18  CFR  385.214).  XU  such  motions 
or  protests  should  be  filed  on  or  before 
the  comment  date.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  p«^y 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 


CommissitHi  and  are  avaiiable  for  public 
inspection. 
Uis  D.  Cuhdl. 
SecrBtary. 

[PR  Doc  96-308M  Piled  12-3-96:  8:45  am) 
I  oooc  sriT-si-r 


(PoclHt  Na  ER97-481-000,  at  al.] 

NontMm  Indiana  Public  Sarvica    t'^' 
Company,  at  al.;  Electric  Rats  and 
Corporata  Regulation  Flllnga 

Novmnber  26. 1996. 

Take  notice  that  the  foQowing  filings 
have  been  made  with  the  Commission: 

1.  Northern  Indiana  Public  Service 
Company 

(Docket  Na  ER97-481-000i 

Take  notice  that  on  November  14, 
1996,  Northern  Indiana  Public  Service 
Company,  tendered  for  filing  an 
executed  Service  Agreement  between 
Northern  Indiana  Public  Service 
Company  and  WPS  Energy  Services. 
Inc. 

Under  the  Service  Agreement, 
Northern  Indiana  Public  Service 
Company  agrees  to  provide  services  to 
WPS  Energy  Services,  Inc.  under 
Northern  Indiana  Public  Service 
Company's  Power  Sales  Tariff,  whidi 
was  accepted  for  filing  by  the 
Commission  and  made  efiiective  by 
Order  dated  August  17, 1995  in  Docket 
No.  ER95-1222-000.  Northern  Indiana 
Public  Service  Company  and  WPS 
Energy  Services,  Inc.  request  a  waiver  of 
the  Commission's  sixty-day  notice 
requirement  to  permit  an  effective  date 
of  November  15, 1996. 

Copies  of  this  filing  have  been  sent  to 
the  Indiana  Utility  Regulatory 
Commission  and  the  Indiana  Office  of 
Utility  Consumer  Counselor. 

Comment  date:  December  10, 1996,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

2.  Northern  Indiana  Public  Service 
Company  -:^' 

[Docket  No.  ER97-482-000I 

Take  notice  that  on  November  14, 
1996,  Northern  Indiana  Public  Service 
Company,  tendered  for  filing  an 
executed  Service  Agreement  between 
Northern  Indiana  Public  Service 
Com|>any  and  InterCoast  Power       .    - 
Marketing  Company. 

Undw  the  Service  Agreement, 
Northern  Indiana  Public  Service 
Company  agrees  to  provide  services  to 
InteiCoast  Power  Marketing  Company 
under  Northern  Indiana  Public  Service 
Company's  Power  Sales  Tariff,  which 
was  accepted  for  filing  by  the 
Commission  and  made  effective  by 


Order  dated  August  17, 1995  in  Docket 
No.  ER95-1 222-000.  Northern  Indiana 
Public  Service  Company  and  InterCoast 
Power  Marketing  Company  request  a 
waiver  of  the  Commission's  sixty-day 
notice  requirement  to  permit  an 
efiiective  date  of  November  IS,  1996. 
'  Copies  of  this  filing  have  been  sent  to 
the  Indiana  Utility  Regulatory 
Commission  and  the  Indiana  Office  of 
Utility  Consumer  Counselor. 

Comment  date:  December  10, 1996,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

3.  Idaho  Power  Company 

(Docket  Na  BR97-483-0001 

Take  notice  that  on  Nov«nber  15, 
1996,  Idaho  Power  Company  (IPC), 
tendered  for  filing  Mnth  the  Federal 
Energy  Regulatory  Commission  a 
Service  Agreement  under  Idaho  Power 
Company  FERC  Electric  Tariff  No.  5, 
Open  Access  Transmission  Tariff, 
between  Sierra  Pacific  Power  Company 
and  Idaho  Power  Company. 

Comment  date:  December  10, 1996,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

4.  Duke  Power  Company 

(Docket  No.  ER97-485-000) 

Take  notice  that  on  November  15, 
1996,  Duke  Power  Company  (Duke), 
tendered  for  filing  a  Market  Rate  Service 
Agreement  between  Duke  and 
Associated  Electric  Cooperative,  Inc. 
Duke  requests  that  the  Agreement  be 
made  effective  as  of  October  16, 1996. 

Comment  date:  December  10, 1996,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

5.  PECO  Energy  Compa&y 

(Docket  No.  ER97-486-0001 

Take  notice  that  on  November  15, 
1996,  PECO  Energy  Company  (PECO), 
filed  a  Service  Agreement  dated 
November  5,  1996  with  New  York 
Power  Authority  (NYPA)  under  PECO's 
FERC  Electric  tariff.  First  Revised 
Volume  No.  4  (Tariff).  The  Service 
Agreement  adds  NYPA  as  a  customer 
under  the  Tariff. 

PECO  requests  an  effective  date  of 
November  5, 1996,  for  the  Service 
Agreement. 

PECO  states  that  copies  of  this  filing 
have  been  supplied  to  NYPA  and  to  the 
Pennsylvania  Public  Utility 
Commission. 

Comment  date:  December  10, 1996,  in 
accordance  with  Standard  Paragraph  E 
allhe  end  of  this  notice. 
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6.  Virginia  Electric  and  Powa^ 
Coinpan)[ 

(Docket  No.  ER97-4e7-O00] 

Take  notice  that  on  November  IS, 
1996,  Virginia  Electric  and  Power 
Company  (Virginia  Power),  tendered  for 
filing  a  Service  Agreement  for  Non-Firm 
Point-to-Point  Transmission  Service 
between  Electric  Clearingliouse,  Inc. 
and  Virginia  Power  imder  the  Open 
Access  Transmission  Tariff  to  Eligible 
Purchasers  dated  July  9, 1996.  Under 
the  tendered  Service  Agreement 
Virginia  Power  will  provide  non-finn 
point-to-point  service  to  Electric 
Clearinghouse,  Inc.  as  agreed  to  by  the 
parties  imder  the  rates,  terms  and 
conditions  of  the  C>peD  Access 
Transmission  Tariff. 

Copies  of  the  filing  were  served  upon 
the  Virginia  State  Qaporation 
Commission  and  the  North  Carolina 
Utilities  Commission. 

Comment  date:  December  10, 1996,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

7.  The  Dayton  Power  and  Light 
Company  ^  - 

[Docket  No.  ER97-48S-000) 

Take  notice  that  on  November  15, 
1996,  The  Dayton  Power  and  Light 
Company  (Dayton),  tendered  for  filing 
an  executed  Master  Electric  Interchange 
Agreement  between  Dayton  and  Qty  of 
Hamilton  Ohio  (Hamilton). 

Pursuant  to  the  rate  schedules 
attached  as  Exhibit  B  to  the  Agreement, 
the  parties  provide  to  each  other  power 
'and/or  energy  for  resale. 

Comment  date:  December  10, 1996,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

8.  UtiliCorp  United  Inc. 

[Dockbt  No.  ER97-489-000] 

Take  notice  that  on  November  15. 
1996,  UtiliCorp  United  Inc.  (UtiliCorp), 
filed  service  agreements  with  The  Power 
Company  of  America  for  service  under 
its  non-firm  point-to-point  open  access 
service  tariff  for  its  operating  divisions, 
Missouri  Public  Service,  WestPlains 
Energy-Kansas  and  WestPlains  Energy- 
Colorado. 

Comment  date:  December  10, 1996,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

9.  UtiliCorp  United  Inc. 

[Docket  No.  ERg7-490-000] 

Take  notice  that  on  November  15, 
1996,  UtiliCorp  United  Inc.  (UtibCorp), 
filed  service  agreements  with  InteiOMst 
Power  Marketing  for  service  imder  its 
non-firm  pmint-to-point  open  access 
service  tariff  for  its  operating  divisions, 
Missouri  PubUc  Service,  WmtPlains 


Energy-Kansas  and  WestPlains  Energy- 
Colorado. 

Comment  date:  December  10, 1996,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

10.  UtiliCofp  United  Inc. 

(Docket  No.  ER97-491-000] 

Take  notice  that  on  November  15, 
1996,  UtiliCorp  United  Inc.  (UtiliCorp), 
filed  service  agreements  with  Aquila 
Power  Corporation  for  service  under  its 
non-firm  point-to-point  open  access 
service  tariff  for  its  operating  divisions, 
Missouri  Public  Service,  WestPlains 
Energy-Kansas  and  WestPlains  Energy- 
Colorado. 

Comment  date;December  10, 1996,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

11.  Northern  Indiana  Public  Service 
Campuuj 

(Docket  No.  ER97-492-000] 

Tal^e  notice  that  on  November  18, 
1996,  N(»them  Indiana  PubUc  Service 
Company,  tendered  for  filing  an 
executed  Standard  Transmission 
Service  Agreement  between  Northern 
Indiana  Public  Service  Company  and 
Virginia  Power. 

Under  the  Transmission  Service 
Agreement,  Northern  Indiana  Public 
Service  Company  will  provide  Point-to- 
Point  Transmission  Service  to  Virginia 
Power  pursuant  to  the  Transmission 
Service  Tariff  filed  by  Northern  Indiana 
Public  Service  Company  in  Docket  No. 
ER96-1 426-000  and  allowed  to  become 
effective  by  the  Commission.  Northern 
Indiana  Public  Service  Company,  75 
FERC  ^61,213  (1996).  Northern  Indiana 
Public  Service  Company  has  requested 
that  the.Service  Agreement  be  allowed 
to  become  efEective  as  of  December  1, 
1996. 

Copies  of  this  filing  have  been  sent  to 
the  Indiana  Utility  Regulatory 
Commission  and  the  Indiana  Office  of 
Utility  Consumer  Counselor. 

Comment  date:  December  10, 1996,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

12.  Wisconsin  Pnblic  Service 
Corporatiaa 

[Docket  No.  ER97-493-000I 

Take  notice  that  on  November  18, 
1996,  Wisconsin  Public  Service 
Corporation  (WPSC),  tendered  for  filing 
an  executed  Transmission  Service 
Agreement  between  WPSC  and 
Manitowoc  Public  Utilities.  The 
Agreement  provides  for  transmission 
service  under  the  Open  Access 
Transmission  Service  Tariff,  FERC 
Original  Voliune  No.  11. 


Comment  date:  December  10. 1996,  in 
accordance  with  Standard  Paragraph  B 
at  the  end  of  this  notice. 

13.  PEO&  Energy  Company 

[Docket  No.  ER97-49S-O00] 

Take  notice  that  on  November  18, 
1996,  PECO  Energy  Company  (PECO), 
filed  a  Service  Agreement  dated 
November  12,  1996  with  Engelhard 
Power  Marketing,  hic.  (ENGELHARD) 
under  PECO's  FERC  Elective  Tariff 
Original  Volume  No.  5  (Tariff).  The 
Service  Agreement  adds  ENGELHARD 
as  a  cvistomer  under  the  Tariff. 

PECO  requests  an  effective  date  of 
November  12, 1996,  for  the  Service 
Agreement. 

PECO  states  that  copies  of  this  filing 
have  been  supplied  to  ENGELHARD  and 
to  the  Pennsylvania  PubUc  Utility 
Commission. 

Comment  dote:  December  10, 1996,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

14.  Wisconsin  Electric  Power  Company 

[Docket  No.  ER97-496-000i 

Take  notice  that  on  November  18, 
1996,  Wisconsin  Electric  Power 
Company  (Wisconsin  Electric),  tendered 
for  filing  an  Electric  Service  Agreement 
and  a  Non-Firm  Transmission  Service 
Agreement  between  itself  and  Sonat 
Power  Marketing  LP.  (Sonat).  The 
Electric  Service  Agreement  provides  for 
service  imder  Wisconsin  Electric's 
Coordination  Sales  Tariff.  The 
Transmission  Service  Agreement  allows 
Sonat  to  receive  non-firm  transmission 
service  under  Wisconsin  Electric's  FERC 
Electric  Tariff,  Original  Volume  No.  7. 

Wisconsin  £lectric  requests  an 
effective  date  of  sixty  days  from  date  of 
filing.  Copies  of  the  filing  have  been 
served  on  Sonat,  the  Public  Service 
Comidksion  of  Wisconsin  and  the 
Michigan  Public  Service  Commission. 

Comment  date:  December  10, 1996,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

15.  New  England  Power  Pool 

[Docket  No.  ER97-497-000] 

Take  notice  that  on  November  18, 
1996,  the  New  England  Power  Pool 
Executive  Committee  filed  a  signature 
page  to  the  NEPOOL  Agreement  dated 
September  1, 1971,ras  amended,  signed 
by  Vermont  Energy  Ventiires,  LLC 
(Vermont  Energy).  The  New  England 
Power  Pool  Agreement,  as  amended,  has 
been  designated  NEPOOL  FPC  No.  2. 

The  Executive  Committee  states  that 
acceptance  of  the  signature  page  would 
permit  Vermont  Energy  to  join  the  over 
100  Participants  that  already  participate 
in  the  PooL  NEPOOL  further  states  that 


64352 


Federal  Register  /  Vol.  61,  No.  234  /  Wednesday,  December  4,  1996  /  Notices 


the  filed  signature  page  does  not  change 
the  NEPOOL  Agreement  in  any  manner, 
other  than  to  make  Vermont  Energy  a. 
Participant  in  the  Pool.  NEPOOL 
requests  an  effective  date  on  or  before 
January  1. 1997.  or  as  soon  as  possible 
thereafter  for  commencement  of 
participation  in  the  Pool  by  Vermont 
Energy. 

Comwent  date:  December  10,  1996,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

16.  Public  Service  Company  of  New 
Mexico 

[Docket  No.  ERgr-tOS-OOO] 

Take  notice  that  on  November  18, 
1996,  Public  Service  Company  of  New 
Mexico  (PNM),  tendered  for  filing  the 
1997  Wholesale  Power  Agreement 
between  PNM  and  Texas-New  Mexico 
Power  Company  (TNP),  dated  October 
18,  1996.  Under  the  1997  Wholesale 
Power  Agreement,  PNM  agrees  to 
provide  and  TNP  agrees  to  purchase  16 
MV.'  of  Firm  Capacity  and  up  to  16  MW 
per  hour  of  Firm  Energy  thrpugh 
calendar  year  1997. 

PNM  requests  waiver  of  the 
Commission's  appUcable  notice 
requirements  to  permit  the  agreement  to 
become  effective  for  service  on  January 
1, 1997.  Copies  of  this  filing  have  been 
mailed  to  TNP  and  the  New  Mexico 
Piiblic  Utility  Commission. 

Comment  date:  December  10,  1996,  in 
accmdance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

17.  Arizona  Public  Sorice  Company 

[Docket  No.  ER97-50O-O00) 

Take  notice  that  on  November  15, 
1996,  Arizona  Public  Service  Company 
(APS),  tendered  for  filing  a  Service 
Agreement  to  provide  Firm  Point-to- 
Point  Transmission  Service  to  APS' 
Merchant  Group  under  APS'  Open 
Access  Transmission  Tariff  filed  in 
Compliance  with  FERC  Order  No.  888. 

A  copy  of  this  filing  has  been  served 
on  the  Arizona  Corporation 
Commission.  APS  requests  that  the 
Service  Agreement  become  effective 
September  1, 1996. 

Comment  date:  December  10, 1996,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

18.  Allegheny  Power  Service 
Corporation,  on  Behalf  of  Monongahela 
Power  Company,  The  Potomac  Edison 
Company,  and  West  Penn  Power 
Company  (Allegheny  Power) 

[Docket  No.  ER97-501-000I 

Take  notice  that  on  November  15, 
1996.  Alle^eny  Power  Service 
Corporation  on  behalf  of  Monongahela 
Power  Company,  The  Potomac  Edison 
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Company  and  West  Penn  Power 
Company  (Allegheny  Power),  filed 
Supplement  No.  6  to  add  AYP  Energy, 
Inc.,  Florida  Power  Corporation,  the 
Power  Company  of  America,  Vaster 
Power  Marketing,  Inc.,  Virginia  Electric 
and  Power  Company,  and  Williams 
Energy  Systems  Company  to  the 
Alle^eny  Power  Open  Access 
Transmission  Service  Tariff  which  has 
been  submitted  for  filing  by  the  Federal 
Energy  Regulatory  Commission  in 
Docket  No.  OA96-1 8-000.  The 
proposed  efliective  date  under  the- 
Service  Agreements  is  November  14, 
1996. 

Copies  of  the  filing  have  been 
provided  to  the  Public  Utilities 
Commission  of  Ohio,  the  Pennsylvania 
Public  Utility  Commission,  the 
Maryland  Public  Service  Commission, 
the  Virginia  State  Corporation 
Commission,  the  West  Virginia  Public 
Service  Commission. 

Comment  date:  December  10, 1996.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

19.  Kentucky  Utilities  Company 

(Docket  No.  ER97-5O2-000] 

Take  notice  that  on  November  15. 
1996,  Kentucky  Utilities  company  (KU), 
tendered  for  filing  a  service  agreements 
with  Virginia  Electric  and  Power 
Company,  Wisconsin  Electric  Power 
Company,  Federal  Energy  Sales,  Inc., 
Indiana  Mimicipal  Power  Agency, 
Williams  Energy  Services  Company, 
Coastal  Electric  Services  Company,  and 
Coral  Power,  LLC.  under  its  Power 
Services  (PS)  Tariff. 

Comment  date:  December  10, 1996,  in  • 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

20.  Edison  Source  '     •>     -- »■ 
(Docket  No.  ER97-503-O001 

Take  notice  that  on  November  18, 
1996,  Edison  Source,  tendered  for  filing 
a  letter  from  the  Executive  Committee  of 
the  Western  Systems  Power  Pool 
(WSPP)  indicating  that  Edison  Source 
had  completed  all  the  steps  for  pool 
membership.  Edison  Source  requests 
that  the  commission  amend  the  WSPP 
Agreement  to  include  it  as  a  member. 

Edison  Source  requests  an  effiective 
date  of  November  11. 1996  for  the 
proposed  amendment.  Accordingly. 
Edison  Source  requests  waiver  of  the 
Commission's  notice  requirements  for 
good  cause  shown. 

Copies  of  the  filing  were  served  upon 
the  WSPP  Executive  Committee. 

Comment  date:  December  10, 1996,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 


21.  Allegheny  Power  Service 
Corporation,  on  Behalf  of  Monongahela 
Power  Company,  The  Potomac'Edison 
Campuiy  and  West  Penn  Power 
Con^any  (Allegheny  Po%ver) 

[Docket  No.  ER97-505-000I 

Take  notice  that  on  November  19, 
1996,  Alle]^heny  Power  Service 
corporation  on  behalf  of  Monongahela 
Power  Company,  The  Potomac  Edison 
Company  and  West  Penn  Power 
Company  (Allegheny  Power)  filed 
Supplement  No.  16  to  add  two  (2)  new 
Customers  to  the  Standard  Generation 
Service  Rate  Schedule  under  which 
Allegheny  Power  offers  standard 
generation  and  emergency  service  on  an 
hourly,  daily,  weekly,  monthly  or  yearly 
basis.  Allegheny  Power  requests  a 
waiver  of  notice  requirements  to  make 
service  available  as  of  November  18, 
1996.  to  GPS  utilities  and  The  Power 
Company. 

Copies  of  the  filing  have  been 
provided  to  the  Public  Utilities 
Commission  of  Ohio,  the  Pennsylvania 
Public  Utility  Commission,  the 
Maryland  Pi^Uc  Service  Commission, 
the  Virginia  State  Corporation 
Commission,  the  West  Virginia  Public 
Service  Commission,  and  all  parties  of 
record. 

Comment  date:  December  10,  1996,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

22.  Vermont  Electric  Power  Company, 
Inc. 

[Docket  No.  OAg6-23-000) 

Take  notice  that  on  Octc^r  16, 1996, 
Vermont  Electric  Power  Company,  Inc. 
tendered  for  filing  a  letter  withdrawing 
its  October  11. 1996  filing  in  the  above- 
referenced  docket. 

Comment  date:  December  9,  1996»  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

23.  Central  Power  and  Light  Company, 
West  Texas  Utilities  Company,  Public 
Service  Company  of  Oklahoma, 
Southwestern  Electric  Poiver  Company 

[Docket  Na  OA97-24-000I 

Take  notice  that  on  November  1, 
1996,  as  corrected  on  November  19, 
1996  Central  Power  and  light  Company 
(CPL),  West  Texas  Utilities  Company 
(WTU),  Public  Service  Company  of 
Oklahoma  (PSO),  and  Southwestern 
Electric  Power  Company  (SWEPCO) 
(collectively  the  "CSW  Operating 
Companies")  tendered  for  filing  an  open 
access  transmission  service  tariff  to 
comply  with  Order  No.  888  issued  in 
Docket  No.  RM95-8-000,  "Promoting 
Wholesale  Competition  through  Open 
Access  Non-Discriminatory 
Transmission  Service  by  Public 
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Utilities"  and  section  35.28(cK3)(U)  of 
the  Comniission's  regulations. 

The  tariff  Bled  on  November  1. 1996 
supersedes  the  transmissicm  service 
tariffs  filed  by  the  CSW  Operating 
Companies  on  July  9,  1996  in  Docket 
No.  OA96-1 85-000.  The  CSW 
Operating  Companies  request  that  the 
tariff  be  accepted  to  become  effective  on 
January  1, 1997. 

The  CSW  Operating  Companies  have 
asked  for  a  waiver  of  the  Commission's 
regulations  to  the  extent  necessary  to 
p>ermit  CPL  and  WTU  to  participate  in 
the  implementation  of  the  transmission 
access  and  pricing  rule  recently  adopted 
by  the  Pubic  Utility  Commission  of 
Texas  for  the  use  of  the  Electric 
Reliability  Council  of  Texas 
transmission  network. 

The  CSW  Operating  Companies  state 
that  they  have  served  a  copy  of  their 
compliance  filing  on  each  person  that  is 
required  to  be  served  by  Order  No.  888 
and  the  Commission's  "Order  Clarifying 
Order  Nos.  888  and  889  Complianoe 
Matters,"  issued  on  July  2, 1996  in  '": 
Docket  No.  RM95-8-000,  et  al. 

Comment  date:  December  10, 1996,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

24.  Illinoia  Power  Company 

(Docket  No.  OA97-26-000] 

Take  notice  that  on  November  6, 
1996,  Illinois  Power  Company  tendered 
for  filing  an  informational  filing 
purauant  to  Order  No.  888  concerning 
an  existing  wholesale  requirements 
contract  with  Union  Electric. 

Comment  date:  December  9, 1996,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice.  :\ 

25.  Long  Sault,  Inc. 

(Docket  No.  OA97-27-OOOI 

Take  notice  that  on  November  7, 
1996,  Long  Sault,  Inc.  filed  iii  the  above 
docket  a  request  pursuant  to  section 
35.28(e)  of  the  Commission's  .   ■ 

Regulations  for  a  waiver  of  the 
requirements  of  Order  No.  889  that  it 
establish  or  participate  in  an  OASIS  and 
implement  Standards  of  Conduct. 

Comment  date:  December  9, 1996,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

26.  Tapoco,  Inc. 

(Docket  No.  OA97-28-000| 

Take  notice  that  on  November  7, 
1996,  Tapoco,  Inc.  filed  imthe  above  . 
docket  a  request  pursuant  to  section 
35.28(e)  of  tbe  Commission's 
Regulations  for  a  waiver  of  the 
requirements  of  Order  No.  889  that  it 
establish  or  participate  in  an  OASIS  and 
implement  Standards  of  Conduct 


Comment  date:  December  9, 1996.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

27.  Lockhart  Power  Company 

(Dock0t  No.  OA97-29-000I 

Take  notice  that  on  November  7, 
1996,  Lockhart  Power  Company  filed  in 
the  above  docket  a  request  purauant  to 
section  35.28(e)  of  the  Commission's 
R^ulations  for  a  waiver  of  the 
requirements  of  Order  No.  889  that  it 
establish  or  participate  in  an  OASIS  and 
implement  Standards  of  Conduct. 

Comment  date:  December  9, 1996,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

28.  Yadkin,  Inc. 

(Docket  No.  OA97-30-000) 

Take  notice  that  on  November  7, 
1996,  Yadkin,  Inc.  filed  in  the  above 
docket  a  request  pursuant  to  section 
35.28(e)  of  the  Commission's 
Regulations  for  a  waiver  of  the 
requirements  of  Order  No.  889  that  it 
establish  qLparti<!:ipate  in  an  OASIS  and 
implement^ftndards  of  Conduct. 

Commetndate:  December  9, 1996,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

'  29.  Ajb  Improvement  Company 

[Docket  No.  OA97-3 1-000] 

Take  notice  that  on  November  8. 
1996,  Ajo  Improvement  Company  filed 
an  application  for  waiver  of 
requirements  of  Order  888  and  889. 

Comment  date:  December  9, 1996,  in 
-  accordance  with  Standard  Paragraph  E 
at  tbe  end  of  this  notice. 

30.  Electric  Energy,  inc. 

[Docket  No.  OA97-33-000I 

Take  notice  that  on  November  15, 
1996,  Electric  Energy,  Inc.  tendered  for 
fiUng  its  Open-Access  Transmission 
Tarifi'  filing  and  cost  support. 

Electric  Energy,  Inc.  states  that  its 
Open-Access  Transmission  Tariff  is 
filed  purauant  to  the  Commission's 
Order  No.  888,  and  the  Commission's 
September  11, 1996  Order  in  this 
proceeding. 

Comment  date:  December  16, 1996,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

31.  Pennsylvania  Power  &  Light 
Cmnpany 

(Docket  No.  ER97-484-000[ 

Take  notice  that  on  November  15, 
1996,  Pennsylvania  Power  &  Light 
Company  (PP&L),  filed  a  Service 
Agreement,  dated  October  18, 1996, 
urith  PP&L  Energy  Marketing  Center 
(PP&L  EMC)  for  non-firm  point-to-point 
transmission  service  under PP&L's  Open 


Access  Tranlinission  Tariff.  The  Service 
Agreement  adds  PP&L  EMC  as  an 
eligible  customer  under  the  Tariff. 

PP&L  requests  an  effective  date  of  July 
9, 1996,  for  the  Service  Agreement. 

PP&L  states  that  copies  of  this  filing 
have  been  supplied  to  PP&L  EMC  and 
to  the  Pennsylvania  Public  Utility 
Commission. ' 

Comment  date:  December  10.  1996,  in 
accordance  vdth  Standard  Paragraph  E 
at  the  end  of  this  notice. 

Standard  Paragraph 

E.  Any  person  desiring  to  be  heard  or 
to  protest  said  filing  should  file  a 
motion  to  intervene  or  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  Firet  Street,  N.E.,  Washington,  D.C 
20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  18  CFR  385.214).  All  such  motions 
or  protests  should  be  filed  on  or  before 
the  comment  date.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  fiUng  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Lois  D.  Casfaeil, 
Secretary. 
(fR  Doc.  96-30824  Filed  12-3-96:  8:45  am)- 

BILUNG  OOOC  e717-01-P 


Federal  Energy  Regulatory 
Commission 

Notice  of  Transfer  ot  License  ' 

November  27, 1996. 

Take  notice  that  the  following 
hydroelectric  application  has  been  filed 
with  the  Commission  and  is  available 
for  public  inspection: 

a.  Type  of  Application:  Transfer  of 
License. 

b.  Project  No:  3472-016. 

c.  Date  Filed:  November  14, 1996. 

d.  Applicant:  Southwire  Company, 
Summit  Hydropower,  Inc. 

e.  Name  of  Project:  Wyre-Wynd. 

f.  Location:  On  the  Quinebaug  River, 
in  Jewett  City,  New  London  and 
Windham  Counties,  Connecticut. 

g.  Filed  Pursuant  to:  Federal  Power 
Act,  16  U.S.C.  791(a)-«25(r). 

h.  Applicant  Cpntact: 

Robert  J.  Middleton,  Jr.,  Alston  &  Bird, 
One  Atlantic  Center,  1201  West 
Peachtree  Street,  Atlanta,  GA 
30309-3424,  (404)  881-7000 

Duncan  S.  Broatch,  President,  Summit 
Hydropower,  Inc.,  92  Rocky  Hill 
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Road.  Woodstock.  CT  06281,  (860) 
974-1620. 

L  FERC  Contact-  David  W.  Cagnon. 
(202)  219-2693. 

j.  Comment  Date:  Decembe)r  20. 1996. 

k.  Deecripticm  of  Application:  The 

Transfer  of  License  is  being  sought  in 
connection  with  the  acqiiisition  of  the 
pro)ect  by  Siunmit  Hydropower.  Inc. 
frran  Southwire  Company. 

1.  This  notice  also  consists  of  the 
following  standard  paragraphs:  B.  C2. 
andD2. 

B.  Comments,  Projects,  or  Motions  to 
Intervene— Anyone  may  submit 
comments,  a  protest,  or  a  motion  to 
intervene  in  accordance  with  the 
requirements  of  Rules  of  Practice  and 
Procedure.  18  CFR  385.210,  .211.  .214. 
In  determining  the  appropriate  action  to 
take,  the  Commission  will  consider  all 
{HOtests  or  other  comments  filed,  but 
(mly  those  who  file  a  motion  to 
intervene  in  accordance  with  the 
Commission's  Rules  may  become  a 
party  to  the  proceeding.  Any  comments, 
protests,  or  motions  to  intervene  must 
be  received  on  or  before  the  specified  . 
comment  date  fat  the  particular  T 

application. 

C2.  Filing  and  Service  of  Responsive 
Documents — Any  filings  must  bear  in 
all  capital  letters  the  title 
"COMMENTS," 

"RECC»4MENDATIONS  FOR  TERMS 
AND  CONDITIONS,'  'NOTICE  OF 
INTENT  TO  FILE  COMPETING 
APPUCA-nON."  "CC^IPETING 
APPLICA-nON,"  "PROTEST."  or 
"MOTION  TO  INTERVENE."  as 
applicable,  and  the  Project  Number  of 
the  particular  application  to  which  the 
filing  refers.  Any  of  these  dociunents 
must  be  filed  by  providing  the  original 
and  the  number  of  copies  provided  by 
the  Commission's  regulations  to:  The 
Secretary,  Federal  Energy  Regulatory 
Commission,  888  First  Street.  N.E., 
Washington,  D.C  20426.  A  copy  of  a 
notice  of  intent,  competing  application, 
at  motion  to  intervene  must  also  be 
served  upon  each  representative  of  the 
Applicant  specified  in  the  particular 
application. 

D2.  Agency  Comments — Federal, 
state,  and  local  agencies  are  invited  to 
file  comments  on  the  described 
application.  A  copy  of  the  application 
may  be  obtained  by  agencies  directly 
from  the  Applicant.  If  an  agency  does 
not  file  comments  within  the  time 
specified  for  filing  comments,  it  will  be 
presumed  to  have  no  craimients.  One 
copy  of  an  agency's  comments  must  also 


be  sent  to  the  Applicant's 
representatives. 
iD. 


Secretary. 

(FR  Doc.  30831  PUwi  12-3-96: 8:45  am] 
1 0001  sriT-st-ii 


EHVmONMENTAL  PROTECTION 
AQENCY 

[FRL-6e68-q 

Propoeed  Stttament  Agreement;  Title 
i  SIRS  for  the  Stale  of  Colorado 

AQENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Notice  of  proposed  settlement 
agreement;  request  for  public  comment. 

SUMMARY:  In  accordance  Mrith  Section 
113(g)  of  the  Clean  Air  Act  ("Act"),  as 
amended,  42  U.S.C.  7413(g),  notice  is 
hereby  given  of  a  proposed  setUement 
agreement  concerning  litigation 
instituted  against  the  EnviroimMntal 
Protection  Agency  ("EPA")  by  Citizens 
for  Balanced  Transportation  ("CBT"). 
The  lawsmt  concerns  EPA's  alleged 
feilure  to  perform  a  nondiscretionary 
duty  with  respect  to  taking  action  on 
state  implementation  plans  ("SIPs") 
regulating  cartwn  monoxide  {"CO")  and 
particvdate  matter  with  an  aerodynamic 
diameter  less  than  or  equal  to  a  nominal 
ten  micrometers  ("PM-iO")  emissions, 
and/or  promulgating  a  federal 
implementation  plan  ("FIP")  as  to  these 
control  requirements  for  the  Denver 
Metropolitan  Area  in  the  State  of 
Colorado.  The  proposed  settlement 
agreement  generally  provides  for  EPA  to 
sign,  within  specified  timeframes. 
Notices  of  Proposed  and  Final 
Rulemaking  regarding  each  of  the  above- 
mentioned  SIPs. 

For  a  period  of  thirty  (30)  days 
following  the  date  of  publication  ofthis 
notice,  the  Agoicy  will  receive  writtcha 
comments  relating  to  the  settiement 
agreement.  EPA  or  the  Department  of 
Justice  may  withhold  or  withdraw 
consent  to  the  proposed  settlement 
ttgreement  if  the  comments  disclose 
facts  or  circumstances  that  indicate  that 
such  consent  is  inappropriate, 
improper,  inadequate  or  inconsistent 
with  the  requirements  of  the  Act. 

Copies  of  the  settlement  agreement 
are  available  from  Phyllis  Cochran.  Air 
and  Radiation  Division  (2344),  Office  of 
General  Coimsel,  U.S.  Environmental 
Protection  Agency,  401  M  Street,  SW., 
Washington.  D.C  20460,  (202)  260- 
7606.  Written  comments  should  be  sent 
to  Michael  A.  Prosper  at  the  above 
address  and  must  be  submitted  on  or 
before  January  3, 1997. 


Dated:  November  27. 1998. 
SoattCFidtai. 

Acting  Genanl  COunsd. 

(FR  Doa  96-30868  Filed  12-3-96;  8:4s  am] 


IFm.-6688-«l 

QrantK  Expanded  Avallabmty  Of 
niMneU  Aeelatanoe  Proof  em: 


Development  Qranta;  Local  Entity 
EHgibility 

AOGNCY:  Environmental  Protection 

Agency. 

ACTION:  Notice  of  expanded  grant 

eligibility. 

SUMMARY:  The  Environmental  Protection 
Agency  (EPA)  announces  the 
availability  of  a  revised  financial 
assistance  program  (66.461,  "Wetlands 
Protection— State/Tribal  Development 
Grants")  to  support  development  of 
wetlands  protection  programs  and 
refinement/enhancement  of  existing 
wetlands  protection  progranu.  This 
grant  program  was  established  in  fiscal 
year  1990  to  support  state  and  tribal 
wetlands  protection  progams.  In  fiscal 
year  1997.  the  grant  program  was 
expanded  to  include  direct  eligibility  of 
local  entities  to  receive  grant  hinds  to 
support  local  wetlands  protection 
efforts.  j 

Grants  will  continue  to  be  awarded 
imder  section  104(b)(3)  of  the  Clean 
Water  Act  for  research,  investigation, 
experiments,  training,  demonstrations, 
siuveys,  and  studies  related  to 
development  of  wetlands  protection 
programs.  Under  existing  statutory 
language,  grant  funds  cannot  be  used  for 
operational  support  of  wetlands 
protection  programs. 

National  guidance  for  the  State/Tribal 
Wetiands  Grant  Program  is  available 
from  the  contacts  listed  below  or  from 
the  EPA  WeUands  Hotline  (1-800-832- 
7828). 

FOR  FURTHER  INFORMATION  CONTACT: 

Region  I:  Cathy  Manwaring,  US  EPA 
Region  I,  John  F.  Kennedy  Building. 
Boston.  MA  02203.  617-565-4429. 

Reffon  U:  John  Cantilli,  WeUands 
Protection  Section,  US  EPA  Region  II. 
290  Broadway,  New  Yoriu  NY  10007. 
212-637-3810. 

Region  M:  Alva  Brunner.  Wetlands 
Program.  US  EPA  Region  m.  841 
Chestnut  Building.  Philadelphia.  PA 
19107,  215-566-2715. 

Region  IV:  Pete  Kalla.  Wetlands 
Protection  Section.  US  EPA  Region  IV. 
100  Alabama  Street.  SW,  Atlanta,  GA 
30303.  404-562-9414. 
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Region  V:  Sue  Elston.  Watersheds 
Team.  US  EPA  Region  V,  77  West 
Jackson  Boulevard,  Chicago.  IL  60604, 
312-686-6115. 

Aegi'on  VI:  Pam  Mintz,  US  EPA 
Region  VI.  1445  Ross  Avenue.  Dallas, 
TX  75202.  214-665-8334. 

Region  VB:  Kathy  Mulder,  Water 
Resoiirces  Protection  Branch,  US  EPA 
Region  VII,  726  Minnesota  Avenue, 
Kansas  Qty,  KS  66101, 913-551-7542. 

Region  Vni:  Dave  Rathke,  US  EPA 
Region  Vm,  999  18th  Street— Suite  500, 
Denver,  00  80202,  303-312-6223. 

Region  DC:  Mary  Butterwick,  Wetlands 
and  Sediments  Management  Section,  US 
EPA  Region  DC,  75  Hawthorne  Street. 
San  Francisco.  CA  94105. 415-744- 
1985. 

Region  X:  Steve  Roy,  Aquatic 
Resources  Unit.  US  EPA  Regicm  DC. 
1200  Sixth  Avenue,  Seattle,  WA  98101. 
206-553-6221. 

Headquarters:  Lori  Williams, 
Wetlands  Division  (4502F),  Office  of 
Wetlands,  Oceans,'  and  Watersheds,  US 
EPA,  401  M  Street,  SW,  Washington,  DC 
20460,  202-260-5084. 

SUPPLEMENTARY  INFOfMATION:  Under  the 
new,  expanded  eligibility  provision, 
EPA  will  award  grants  directly  to  local 
entities  for  meritorioxis  projects  that 
support  lcx:al  efforts  to  better  protect 
wetland  resources.  Entities  eligible  to 
receive  grants  under  this  provision 
include  local  government  agencies  (city', 
county,  regional),  regional  planning 
boards,  lo^  conservation  districts  and 
other  nonprofit  organizations. 

All  grants  are  awarded  on  a 
competitive  basis.  EPA's  Regional 
Offices  will  receive  all  grant  proposals 
and  will  review  and  select  state/tribal 
grants  for  funding.  Grants  for  the  local 
wetland  efforts  will  be  forwarded  to 
Headquarters  for  funding  decisions.  In 
future  years,  we  anticipate  that  grants 
for  local  entities  will  be  selected  and 
awarded  by  EPA's  Regional  Offices.  In 
FY97,  EPA  established  a  $500,000  set 
aside  to  sui^tort  this  expanded 
eligibility  for  local  wetland  grants. 

All  grants  appUcations  must  conform 
with  the  requirements  of  the  grant 
program  including  the  25%  match,  meet 
applicable  deadlines  for  submitting 
proposals  to  EPA's  Regional  Offices,  and 
be  fw  development/refinement  of 
wetland  programs  and  not  for  opoation 
of  a  wetlands  program. 

States,  tribes  and  other  Eligible 
entities,  including  local  entities,  are 
encouraged  to  work  closely  with  their 
appropriate  Regional  Office  to  develop  a 
formal  grant  application  that  effectively 
addresses  the  objectives  of  this  grant 
program. 


Dated:  November  27, 1996. 
RalwrtH.Wa7laad,III. 
Director,  Office  of  Wetkmds,  Ocearu  and 
Watersheds. 

(FR  Doc  96-30864  Piled  12-3-96;  8:45  am] 


{OPP-00462;  FRL-«Sn-4 

Food  SBtety  Advtooiy  Coiiiinmx, 
0p6n  MMting 

AQBiCV:  Environmental  Protection 
Agency  (EPA). 
ACTKM:  Notice. 

SUIMARY:  As  required  by  section  9(c)  of 
the  Federal  Advisory  Committee  Act 
(Public  Law  92-463),  EPA's  Office  of 
Pesticide  Programs  (OPP)  is  giving 
notice  of  the  fourth,  and  final,  meeting 
of  the  Food  Safety  Advisory  Committee 
(FSAC). 

DATES:  This  meeting  will  take  place 
Thursday,  December  5, 1996  from  8:30 
a.m.  to  4:00  p.m. 

AOORESSES:  The  meeting  will  be  held  at: 
The  Sheraton  Premiere  at  Tysons 
Cktmer,  9661  Leesburg  Pike,  Vienna, 
VA,  22182.  From  1-495  or  Route  66,  take 
Route  7  West  to  Tysons  Comer  (exit  10 
from  495  oi  exit  66-B  from  Route  66). 
After  2  miles,  make  a  left  on  Westwood 
Center  Drive  and  a  quick  right  to  the 
service  road  which  will  take  you  to  the 
Hotel.  From  Washington  National 
Airport,  take  395  to  495  and  then  follow 
above  directions.  From  Dulles 
International  Airport,  take  the  Express 
Way  toward  Washington,  D.C.,  proceed 
for  about  13  miles  then  take  exit  for 
Route  7  East.  At  first  traffic  light,  make 
a  U-turn  to  the  right  on  the  service  road 
which  will  take  you  to  the  Hotel 
FOR  FURTHER  MFORMATION  CONTACT:  By 
mail:  Margie  Fehrenbach,  Designated 
Federal  Officw  or  Carol  Peterson,  Office 
of  Pesticide  Programs  (7501C), 
Environmental  Protection  Agency,  401 
M  St.,  SW.,  Washington,  DC  20460. 
Office  location  and  telephone  number 
Rm.  1119,  Crystal  Mall  #2, 1921 
Jefferson  Davis  Highway,  Arlington.  VA, 
22202;  (703)  305-7090;  e-mail: 
fehrenbach.margiedepamail.epa.gov  or 
peter8on.carol@epamail.epa.gov. 
SUPPLEMENTARY  INFORMATION: 

I.  Background 

The  Food  (Quality  Protecti(»i  Act 
(FQPA).  signed  into  law  on  August  3, 
1996,  (Public  Law  104-170)  amends  the 
Federal  Insecticide,  Fungicide,  anJ 
Rodentidde  Act  (FIFRA)  and  the 
Federal  Food,  Drug,  and  Cosmetic  Act 
(FFDCA)  to  provi(w  greater  protection 
for  U.S.  consumers,  particulatly  infants 
and  children.  .     - 


EPA  formed  the  FSAC  as  a 
subcommittee  under  the  auspices  of  the 
National  Advisory  Council  for 
Environmental  PoUcy  and  Technology 
(NACEPT)  to  provide  a  structured 
environment  for«xchange  of 
information  and  ideas  on  regulatory, 
policy,  and  implementation  issues. 
These  discussions  will  assist  EPA  in  the 
implementation  of  the  new  food  safety 
statute  and  are  essential  if  EPA  is  to  bie 
responsive  to  the  needs  of  the  public 
and  the  affected  industry. 

n.  Partidpatioii 

The  FSAC  is  conposed  of  a  balanced 
group  of  participants  from  the  following 
sectors:  pesticide  user  and  commodity 
groups;  environmental/public  interest 
groups,  including  the  general  public; 
federal  and  state  governments; 
academia;  industry;  the  public  healtii 
community;  and  congressional  offices. 
FSAC  meetings  are  open  to  the  public. 
Outside  statements  by  observers  are 
welcome.  tKaTslBtements  will  be 
limited  to  five  minutes,  and  it  is 
preferred  that  only  one  person  per 
organization  present  the  statement.  Any 
person  who  wishes  to  file  a  written 
statement  can  do  so  before  or  after  an 
FSAC  meeting.  These  statements  will 
become  part  of  the  permanent  file  and 
will  be  provided  to  FSAC  members  for 
their  information.  Materials  related  to 
the  Food  Safety  Advisory  Committee  are 
maintained  in  a  public  record.  These 
materials  are  available  for  inspection 
from  8  a.m.  to  4  p.m.  Monday  through 
Friday,  excluding  legal  holidays.  The 
public  record  is  located  in  Rm.  1132  of 
the  Public  Response  and  Program 
Resources  Brandx,  Field  Operations 
EKvision  (7506C),  Office  of  Pesticide 
Programs,  Environmental  Protection 
Agency,  Crystal  Mall  «2, 1921  Jefferson 
Davis  Highway,  Arlingtoa,  VA. 

m.  Meeting  Schedule 

The  agenda  for  this  meeting  will 
include:  a  review  of  previous  FSAC 
meeting  agenda  topics,  and  discussion 
of  EPA's  draft  implementation  plan 
outline  (with  a  focus  on  approaches  to 
scientific  assessment,  interim  decision 
logic  for  screening  risks,  the  tolerance 
reassessment  program,  and  minor  uses). 

List  of  Sab|ectB 

Environmental  prOtecti(Hi. 
Dated:  November  27, 1996. 

DanM  M.  Barolo, 

IXrectta;  Office  of  Pesticide  Progronu. 

[FR  Doc  96-30989  FiUd  12-3-96;  liOS  pm] 
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fOPP-00460;  FRL-6S74-S] 

Pesticide  Partnership  Meetir>g 
Introducing  New  Audio  Technologies; 
Open  Meeting 

AQBICY:  Environmental  Protection 

Agency  (EPA). 

ACTWW;  Notice. 

summary:  EPA  13  announcing  an  open 
meeting,  which  the  public  is  invited  to 
attend,  to  explore  ideas  about  new 
technology  that  c^uld  allow  recorded, 
audio  messages  to  be  activated  to  re- 
enforce  directions  for  safe  and  proper 
use,  storage  and  disposal  of  pesticides 
and  pesticide-r^ated  products. 
Attendees  will  Se  given  an  opportunity 
to  discuss  the  potential  usefulness  of 
this  approach  and  its  practicality  in 
reducing  p)esticide  misuse. 
DATES:  The  meeting  will  take  place  on 
December  17, 1996,  from  8:00  a.m.  to 
5:30  p.m. 

AOOflESSES:  The  meeting  will  be  held  at 
the  Crystal  City  Marriott,  1999  Jefferson 
Davis  Highway,  Arlington,  Virginia. 
R3R  FURTHER  INFORMATION  COMTACT:  Jim 
Downing.  (703)  308-8641. 
Downing.jim@epamail.epia.gov;  Amy 
Breedlove.  (703)  308-8362, 
breedlove.amy^pamail.epa.gov;  or 
Laura  Dye.  (703)  305-6451. 
dye.laura@epamail.epa.gov; 
Environmental  Fate  and  Effects 
CKvision,  Office  of  Pesticide  Programs 
(7507C),  Environmental  Protection 
Agency.  401  M  St..  SW..  Washington, 
DC  20460. 

To  receive  an  invitational  letter,  an 
agenda  of  the  day's  events,  and  a 
registration  form,  please  contact  one  of 
the  above  individuals.  Fax  your 
completed  registration  form  to  Laura 
Dye  at  (703)  308-3259.  You  will  receive 
confirmation  of  your  registration  by  the 
Internet,  fax  or  telephone.  Please 
register  early  to  ensure  participation, 
because  space  is  limited  to  300 
participants. 

SUPPt-EMENTARY  INFORMATION:  EPA  has 
three  primary  meeting  objectives.  The 
first  is  to  provide  an  occasion  for  an 
initial  airing  of  ideas,  issues  and/or 
concerns  about  the  use  of  this 
technology  with  pesticides  and 
pesticide-related  products.  The  second 
objective  is  to  discuss  regulatory  policy, 
compliance  and  enforcement  issues 
associated  with  the  possible  use  of  the 
technology.  Third,  the  meeting  is  an 
opportunity  to  foster  partnerships 
among  EPA,  State  Agencies,  industry 
and  other  potential  stakeholders. 

At  the  meeting,  participants  will  be 
introduced  to  new  micro-computer 
chip,  battery  and  product  housing 
technologies.  EPA  staff  will  provide 


additional  background  on  the  audio 
message  concept  and  discuss  how  it 
may  relate  to  other  efforts  to  improve 
product  labeling.  EPA's  Office  of 
Enforcement  and  Compliance  Assurance 
will  also  provide  preliminary 
perspectives  on  the  use  of  audio 
message  technology  with  pesticides.  In 
addition,  a  representative  of  the 
Association  of  American  Pesticide 
Control  Officials  will  provide  state 
perspectives.  A  representative  of  the 
Agricultural  Container  Research  Council 
will  summarize  current  programs  fn 
agricultiual  container  recycling  and 
how  new  audio  message  technology 
may  "fit  in"  %vith  present  programs. 

Meeting  registration  is  free;  however, 
personal  travel  arrangements,  overnight 
accommodations  and  meals  will  be  the 
responsibility  of  the  participant. 

List  of  Subjects  -!r> 

Environmental  protection. 
Dated:  November  26, 1996. 

)oMpli  J.  Msranda,  Jr.  '  ''. 

Director,  Environmental  Fate  and  Effects 
Division,  Office  of  Pesticide  Programs. 

(FR  Doc.  96-30745  Filed  12-3-96;  8:45  ami 
BILIJNQ  COM  WaO-SO-P 


FEDERAL  MARITIME  COMMISSION 

Notice  of  Agreennent(s)  RIed 

The  Commission  hereby  gives  notice 
of  the  flhng  of  the  following 
agreement(s)  under  the  Shipping  Act  of 
1984. 

Interested  parties  can  review  or  obtain 
copies  of  agreements  at  the  Washington, 
DC  offices  of  the  Commission,  800 
North  Capitol  Street,  N.W.,  Room  962. 
Interested  parties  may  submit  comments 
on  an  agreement  to  the  Secretary, 
Federal  Maritime  Commission, 
Washington,  DC  20573,  within  10  days 
of  the  date  this  notice  appears  in  the 
Federal  Register. 

Agreement  No. .  202-010979-026  ,        .* 
Tide:  Caribbean  Shipowners    -  ^  •  '..,■ 

Association  ' . 

Parties:  '-. .»      ,/  .    "• 

Bemuth  Lines,  Ltd. 

Can  Freight  Shipping  Co.  Ltd.     <  .    '. 

Interline  Connection,  NV  ,^  ' 

Seaboard  Marine,  Ltd.  """-•'  '^:.   '. 

Tecmarine  Lihes,  Inc.  **'•  "  • 

Crowley  American  Transport.  Iric.  i 

Compagnie  Generale  Maritime 

Seafreight  Line,  Ltd. 

Tropical  Shipping  &  Construction  Co., 
Ud. 

Blue  Caribe  Line,  Ltd. 

Puerto  Rico  Maritime  Shipping 
Authority  ^  ^^ 


Synopsis:  The  proposed  amendment 
would  permit  the  parties  to  charter 
space  among  themselves  and  to 
rationalize  their  vessel  services  in  the 
Agreement  trade,  it  would  also 
reconfigure  the  geographic  voting 
sections  of  the  Agreement,  and  delete 
two  carriers  as  parties  to  the 
Agreement.  The  parties  have 
requested  a  shortened  review  period. 

Agreement  No.:  224-201008 

Title:  South  Carolina  State  Ports 
Authority/P&O  Service  Agreement 

Parties: 
South  Carolina  State  Ports  Authority 

("Ports  Authority")      ' 
P&O  Containers  Ltd.  ("P&O") 

Synposis:  The  proposed  agreement 
permits  the  Ports  Authority  to  provide 
P&O.  in  its  service  between  the  Far 
East  and  the  U.S.  Atlantic  via  the 
Suez  Canal,  with  terminal  services  at 
the  Port  of  Charleston  through  May 
12, 1998. 

By  Order  of  the  Federal  Maritime 
Commission. 

Dated:  November  27, 1996. 
Joseph  C.  Polking, 
Secretary. 

[FR  Doc.  9&-30781  Filed  12-3-^;  8:45  am) 
■LUNQ  cooc  nsa-oi-M 


FEDERAL  RESERVE  SYSTEM 

Change  in  Bank  Control  Notices; 
Acquisitions  of  Shares  of  Banks  or 
Bank  Holding  Companies 

The  notificants  listed  below  have 
applied  under  the  Change  in  Bank 
Control  Act  (12  U.S.C.  1817(j))  and  § 
225.41  of  the  Board's  Regulation  Y  (12 
CFR-225.41)  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  the  notices  are 
set  forth  in  paragraph  7  of  the  Act  (12 
U.S.C.  1817(j)(7)). 

The  notices  are  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
notices  have  been  accepted  for 
processing,  they  will  also  be  available 
for  inspection  at  the  offices  of  the  Board 
of  Governors.  Interested  persons  may 
express  their  views  in  writing  to  the 
Reserve  Bank  indicated  for  that  notice 
or  to  the  offices  of  the  Board  of 
Governors.  Comments  must  be  received 
not  later  than  December  17, 1996. 

A.  Federal  Reserve  Bank  of  St.  Louis 
(Randall  C.  Sumner,  Vice  President)  411 
Locust  Street,  St.  Louis,  Missouri- 63166: 

1.  Henry  McCasUn,  Jr.,  Cleveland, 
Mississippi;  to  acquire  an  additional 
8.73  percent,  for  a  total  of  24.93  percent, 
of  the  voting  shares  of  Rosedale  First 
National  Corporation,  Rosedale, 
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Mississippi,  and  thereby  indirectly 
acquire  F^  National  Bank.  RosMble. 
Mississippi. 

B.  Fetiaral  Rsssiie  Bank  of  Kansas 
City  Qohn  E.  Yoike,  Senior  Vice 
President)  925  Grand  Avenue,  Kansas 
Qty,  Missouri  64198: 

1.  Michael  J.  Klaasseti,  Trustee  of  the 
Theodore  K.  Klaassen  Revocable  Living 
Trust  and  the  Talma  B.  Klaass«i 
Revocable  Living  Trust,  all  of  Wichita, 
Kansas;  to  acquire  an  additional  65.19 
percent,  for  a  total  of  66.58  percent,  of 
the  voting  shares  of  Qiisholm  Trail 
Financial  Corporation,  Wichita,  Kansas, 
and  thereby  indirectly  acquire  First 
'National  Bank,  Derby,  Kansas,  and 
Chishobn  Trail  State  Bank,  Wichita, 
Kansas. 

C  Federal  Reserve  Bank  of  Dallas 
(Genie  D.  Short.  Vice  President)  2200 
North  Pearl  Street,  Dallas,  Texas  75201- 
2272: 

1.  Wilma  McKnight.  Throckmorton, 
Texas;  to  acquire  an  additional  14.59 
percent,  for  a  total  of  32.99  percent,  and 
Nan  McKinney  Daws,  Wichita  Falls, 
Texas,  to  acquire  an  additional  5.99 
percent,  for  a  total  of  27.79  percent  of 
the  voting  shares  of  Throckmorton 
Bancshares,  Inc.,  Throckmorton,  Texas, 
and  thereby  indirectly  acquire  First 
National  Bank.  Throckmorton.  Texas. 

Board  of  Govemora  of  the  Fedanl  Reserve 
System,  November  27, 1997. 

Jenni&r  ).  Johnenii, 

Deputy  Secretary  of  the  Board. 

(PR  Doc.  96-30783  Plied  12-3-96;  8:45  am] 

BN^jNo  0001  stio-ei-r 


Formatiofw  of.  Acquisitions  by,  and 
Merqsrs  of  Bank  HokUng  Companias 

The  companies  listed  in  this  notice 
have  applied  to  the  Board  for  approval, 
pursuant  to  the  Bank  Holding  Company 
Act  of  1956  (12  U.S.C.  1841  et  seq.) 
(BHC  Act).  Regulation  Y  (12  CFR  Part 
225),  and  all  othw  applicable  statutes 
and  regulations  to  become  a  bank 
holding  company  and/or  to  acquire  the 
assets  or  the  ownership  of,  control  of,  or 
the  power  to  vote  shares  of  a  bank  or 
bank  holding  company  and  all  of  the 
banks  and  nonbanking  companies 
owned  by  the  bank  holding  company, 
including  the  companies  listed  below. 

The  applications  listed  below,  as  well 
as  other  related  filings  required  by  the 
Board,  are  available  for  immediate 
inspection  at  the  Federal  Reserve  Bank 
indicated.  Once  the  application  has 
been  accepted  for  processing,  it  will  also 
be  available  for  inspection  at  the  offices 
of  the  Board  of  Governors.  Interested 
persons  may  express  their  views  in 
writing  on  the  standards  enumerated  in 
the  BHC  Act  (12  U.S.C.  1842(c)).  If  the 


proposal  also  involves  the  acquisition  of 
a  nonbanking  company,  the  review  also 
includes  whether  the  acquisition  of  tiiie 
nonbanking  company  complies  with  the 
standards  in  section  4  of  the  BHC  Act. 
including  whether  the  acquisition  of  the 
nonbanking  company  can  "reasonably 
be  expected  to  produce  benefits  to  the 
public,  such  as  greater  convenience, 
increased  competition,  or  gains  in 
efficiency,  that  outweigh  possible 
adverse  effects,  such  as  undue 
concentration  of  resources,  decreased  or 
unfair  competition,  conflicts  of 
interests,  or  unsound  banking  practices" 
(12  U.S.C  1843).  Any  request  for 

a  hearing  must  be  accompanied  by  a 
statement  of  the  reasons  a  written 
presentation  would  not  suffice  in  lieu  of 
a  hearing,  identifying  specifically  any 
questions  of  fact  that  are  in  dispute, 
summariang  the  evidence  that  would 
be  presented  at  a  hearing,  and  indicating 
how  the  party  commenting  would  be 
aggrieved  by  approval  of  th|iproposal. 
Unless  otherwise  noted,  tfonbanking 
activities  will  be  conducted  throughout 
the  United  States. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  at  the  Rsserve  Bank 
indicated  or  the  offices  of  the  Board  of 
Governors  not  later  than  December  27, 
1996. 

A.  Federal  Reserve  Bank  of  Chicago 
(James  A.  Bluemle,  Vice  President)  230 
South  LaSalle  Street,  Chicago,  Illinois 
60690: 

1 .  Bando  McGIocklin  Capital 
Corporation,  Pewaukee,  Wisconsin;  to 
bec(Hne  a  bank  holding  company  by 
acquiring  100  percent  of  the  voting 
shares  of  Investors  Bank,  Pewaukee, 
Wisconsin,  a  de  novo  bank. 

In  connection  with  this  application, 
Applicant  also  has  applied  to  continue 
to  engage  through  Bando  McGIocklin 
Small  Business  Landing  Company. 
Pewaukee.  Wisconsin,  and  Bando 
McGIocklin  Investment  Corporation. 
Pewaukee,  Wisconsin,  in  making  and 
servicing  loans,  pursuant  to  § 
225.25(b)(1)  of  the  Board's  Regulation  Y. 

2.  CH  and  JD  Bynan.  LLC, 
Indianapolis,  Indiana;  to  acquire  52.4 
pwcent  of  the  voting  shares  of  American 
State  Corporation,  Lawrenceburg, 
Indiana,  and  thereby  indirectly  acquire 
American  State  Baidi,  Lawrencebuig. 
Indiana.  /^^ 

B.  Federal  Reserve  Bank  of 
Minneapolis  (Karen  L  Grandstrand. 
Vice  Prmident)  250  Marquette  Avenue. 
Minneapolis,  Minnesota  55480: 

I.  International  Bancorporation, 
Golden  Valley,  Minnesota;  to  merge 
with  Carlton  Coimty  Bancorporation, 
Inc.,  Cloquet,  Minnesota,  and  thereby 


indirectly  acquire  Qty  National  Bank  of 
Qoquet,  Cloouet,  Minnesota. 

C  Federal  Reserve  Bank  erf  Kansas 
Qty  (John  E.  Yoike,  Senior  Vice 
President)  925  Grand  Avenue,  Kansas 
Gty,  Missouri  64198: 

1.  First  Team  Reaouicea  CoqMration, 
Darby.  Kansas;  to  become  a  bank 
holdhig  company  by  acquiring  97.12 
percent  of  the  voting  shares  of  First 
National  Bank.  Derby,  Kansas. 

D.  Federal  Reserve  Bank  of  Dallas 
(Genie  D.  Short,  Vice  President)  2200 
North  Pearl  Street.  Dallas,  Texas  75201- 
2272: 

1.  Rotan  Bancshares,  Inc.,  Rotan, 
Texas,  and  Rotan  Delaware  Bancshares, 
Inc..  Dover,  Delaware;  to  become  bank 
holding  companies  by  acquiring  100 
percent  of  the  voting  shares  of  First 
National  Bank,  Rotan,  Texas. 

Board  of  Goveraors  of  the  Federal  Reserve 
System,  November  27, 1996. 
Jennifer  J.  Johnsm, 
Deputy  Secretary  of  the  Board. 
(FR  Doc  96-30784  Piled  12-3-96;  8:45  am) 

BRjjNa  oooe  ttio-«i-r 


Notica  of  Proposals  To  Engage  in 
Permissibla  Nonbanking  Actlvitias  or 
To  Acquire  Companies  That  are 
Engaged  in  Pannlsiibie  Nonbanking 
Acttvilias 

The  companies  listed  in  this  notice 
have  given  notice  undw  section  4  of  the 
Bank  Holding  Company  Act  (12  U.S.C. 
1843)  (BHC  Act)  and  Regulation 
Y,  (12  CFR  Part  225)  to  engage  de  novo, 
or  to  acquire  or  control  voting  secxirities 
or  assets  of  a  company  that  engages 
either  directly  or  through  a  subsidiary  or 
other  company,  in  a  nonbanking  activity 
that  is  listed  in  §  225.25  of  Regulation 
Y  (12  CFR  225.25)  or  that  the  Board  has 
dMeimined  by  Order  to  be  closely 
related  to  baiJdng  and  permissible  for 
bank  holding  companies.  Unless 
otherwise  noted,  these  activities  will  be 
conducted  throughout  the  United  States. 

Each  notice  isc^vailable  for  inspection 
at  the  Federal  Reserve  Bank  indicated. 
Once  the  notice  has  been  accepted  for 
{Htx»ssing.  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  on  the 
question  whether  the  proposal  complies 
with  the  standards  of  section  4  of  the 
BHC  Act,  including  whether 
consimunation  of  tibe  proposal  can 
"reasonably  be  expected  to  produce 
benefits  to  the  public,  such  as  greater 
convenience,  increased  competition,  ot 
gains  in  efficiency,  that  outweigh 
possible  adverse  effects,  such  as  undue 
concentration  of  resources,  decreased  or 
unfair  competition,  conflicts  of 
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intoests,  or  ufisound  banking  practices" 
(12  U.S.C.  1843).  Any  request  for  a 
hearing  on  this  question  must  be 
accompanied  by  a  statement  of  the 
reasons  a  written  presentation  would 
not  suffice  in  lieu  of  a  bearing, 
identifying  specifically  any  questions  of 
fact  that  are  in  dispute,  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing,  and  indicating  how  the  party 
commenting  would  be  aggrieved  by 
approval  of  the  proposal. 

Unless  otherwise  noted,  comments 
regarding  the  applications  must  be 
received  at  the  Reserve  Bank  indicated 
or  the  offices  of  the  Board  of  Governors 
not  later  than  December  17,  1996. 

A.  Fed«-al  Reserve  Bank  of  Cleveland 
(R.  Chris  Moore.  Senior  Vice  President) 
1455  East  Sixth  Street.  Cleveland.  Ohio 
44101: 

1.  CoBancorp,  Inc..  Elyria,  Ohio;  to 
acquire  Jefferson  Savings  Bank,  West 
Jeffisrson.  Ohio,  and  thereby  engage  in 
permissible  savings  association 
activities,  pursuant  to  §  225.25(b)(9)  of 
the  Board's  Regulation  Y. 

Board  of  Governors  of  the  Federal  Reserve 
System.  November  27. 1996. 
JennifiBr ).  JohaaoB, 
Deputy  Secretary  of  the  Board. 
(FR  Doc  96-30785  Filed  12-3-96:  8:45  ami 

■ILLMOOOOe  (MO-ei-F 


DEPARTM0IT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Institute  of  Allergy  and 
Infectious  Diseases;  Notice  of  Meeting: 
AIDS  Research  Advisory  Committee, 
NIAID 

Pursuant  to  Pub.  L.  92-463,  notice  is 
hereby  given  of  the  meeting  of  the  AIDS 
Research  Advisory  Committee,  National 
Institute  of  Allergy  and  Infectious 
Diseases,  on  January  24,  1997  in 
Conference  Rooms  E1/E2,  Natcher 
Building  on  the  campus  of  the  National 
Institutes  of  Health,  9000  Rockville 
Pike.  Bethesda,  Maryland. 

The  entire  meeting  will  be  open  to  the 
public  from  8  a.m.  until  adjournment. 
The  AIDS  Research  Advisory  Committee 
(ARAC)  advises  and  makes 
recommendations  to  the  Director, 
National  Institute  of  Allergy  and   . 
Infectious  Diseases,  on  all  aspects  of 
research  on  HIV  and  AIDS  related  to  the 
mission  of  the  Division  of  AIDS 
(DAIDS). 

The  Committee  will  provide  advice 
on  scientific  priorities,  policy,  and 
program  balance  at  the  Division  level. 
The  Committee  will  review  the  progress 
and  productivity  of  ongoing  efforts,  and 


identify  critical  gaps/obstacles  to 
progress.  Attendance  by  the  public  will 
be  limited  to  space  available. 
*   Ms.  Jean  S.  Noe.  Acting  Executive 
Secretary.  AIDS  Research  Advisory 
Committee,  DAIDS,  NIAID,  NIH,  Solar 
Building,  Room  2A20,  telephone  301- 
496-0545,  will  provide  a  summary  of 
the  meeting  and  a  roster  of  committee 
members  upon  request.  Individuals  who 
plan  to  atteqd  and  need  special 
assistance,  such  as  sign  language 
interpretation  or  other  reasonable 
accommodations,  should  contact  Ms. 
Noe  in  advance  of  the  meeting. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  93.855,  Immunology,  Allergic 
and  Immunologic  Diseases  Research;  93.856, 
Microbiology  and  Infectious  Diseases 
Research,  National  Institutes  of  Health) 

Dated:  November  25,  1996. 
Paula  N.Hayw,  -    v 

Acting  Committee  Management  Officer.  NIH. 
[FR  Doc.  96-30786  Filed  12-3-96;  8:45  am] 

WLUNQ  COM  414e-ai-M 


National  Institute  of  Allergy  and 
Infectious  Diseases;  Notice  of     *^ 
Meetings:  National  Advisory  Allergy 
and  Infectious  Diseases  Council; 
Acquired  Immunodeficiency  Syndrome 
Subcommittee;  Allergy  and 
Immunology  Subcommittee; 
Mlcrot>iology  and  Infectious  Diseases 

Subcommittee 

■^       -:  ,-    _- 

Pursuant  to  Pub.  L.  92-463,  notice  is 
hereby  given  of  the  meeting  of  the 
National  Advisory  Allergy  and 
Infectious  Diseases  Cotmcil.  National 
Institute  of  Allergy  and  Infectious 
Diseases,  and  its  subcommittees  on 
January  23-24. 1997.  Meetings  of  the 
Council,  NAAIDC  Allergy  and 
Immunology  Subcommittee,  NAAIDC 
Microbiology  and  Infectious  Diseases 
Subcommittee  and  the  NAAIDC 
Acquired  Immunodeficiency  Syndrome 
Subcommittee  will  be  held  at  the 
National  Institutes  of  Health.  Building 
3lC,  Bethesda,  Maryland. 

The  meeting  of  the  full  Council  will 
be  open  to  the  public  on  January  23  in 
Conference  Room  10  from 
approximately  1  p.m.  until  3:30  p.m.  for 
opening  remarks  of  the  Institute 
E)irecAor,  discussion  of  procedural 
matters.  Council  business,  and  a  report 
from  the  Institute  Director  which  will 
include  a  discussion  of  budgetary 
matters.  The  primary  program  will 
include  a  discussion  of  the  On-Line 
Review  Pilot  Program,  an  overview  of 
reinvention  and  review  issues  being 
undertaken  within  the  EHvision  of 
Research  Grants,  and  a  presentation  on 
emerging  infectious  diseases. 


On  January  24  the  meetings  of  the 
NAAHX:  Allei^  and  Immunology 
Subcommittee  and  NAAIDC 
Microbiology  and  Infectious  Diseases 
Subcommittee  will  be  open  to  the 
public  from  8:30  a.m.  until 
adjournment.  The  subcommittees  will 
meet  in  Building  31C,  conference  rooms 
9  and  10  respectively. 

The  meeting  of  the  NAAIDC  Acquired 
Immtmodeficiency  Syndrome 
Subcommittee  will  be  open  to  the 
public  from  8  until  adjournment,  on 
January  24.  The  subcommittee  will  meet 
in  Conference  Rooms  E1/E2  at  the 
Natcher  Building. 

In  accordance  with  the  provisions  set 
forth  m  sees.  552b(c)(4)  and  552b(c)(6), 
Title  5.  U.S.C.  and  sec.  10(d)  of  Pub.  L. 
92-463,  the  meeting  of  the  NAAIDC 
Acquired  Immunodeficiency  Syndrome 
Subcommittee.  NAAIDC  Allergy  and 
Immunology  Subcommittee  and  the 
NAAIDC  Microbiology  and  Infectious 
Diseases  Subcommittee  will  be  closed  to 
the  public  for  approximately  four  hours 
for  review,  evaluation,  and  discussion  of 
individual  grant  applications.  It  is 
anticipated  that  this  will  occur  fit>m 
8:30  a.m.  until  approximately  1  p.m.  on 
January  23,  in  conference  rooms  8,  9 
and  10  respecUvefy.  The  meeting  of  the 
full  Council  will  be  closed  from  4  p.m. 
until  recess  on  January  23  for  the 
review,  discussion,  and  evaluation  of 
individual  grant  applications.  These 
applications  and  the  discussions  could 
reveal  confidential  trade  secrets  or 
commercial  property  such  as  patentable 
material,  and  personal  information 
concerning  individuals  associated  with 
the  applications,  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Ms.  Claudia, Goad,  Committee 
Management  Officer,  National  Institute 
of  Allergy  and  Infectious  Diseases,  Solar 
Building,  Room  3C26,  National 
Institutes  of  Health.  Bethesda.  Maryland 
20892.  301-496-7601.  will  provide  a 
summary  of  the  meeting  and  a  roster  of 
committee  members  upon  request. 
Individuals  who  plan  to  attend  and 
need  special  assistance,  such  as  sign 
language  interpretation  or  other 
reasonable  accommodations,  should 
contact  Ms.  Goad  in  advance  of  the 
meeting. 

Dr.  Lawrence  Deyton.  Acting  Director. 
Division  of  Extramural  Activities. 
NIAID,  NIH,  Solar  Building,  Room 
3C20.  6003  Executive  Boulevard. 
Rockville,  Maryland  20892.  telephone 
301-496-7291,  will  provide  substantive 
program  information. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  93.855  Immunology,  Allergic 
and  Immunologic  Diseases  Research,  93.856. 
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Microbiology  and  Infectious  Diseases 
Reseaicli,  National  Institutes  of  Health) 

Dated:  November  25, 1996. 
Paak  N.  HayM,  -   r^-    ■  . -: 

Acting  Conunittee  Miiu^ment  Ofjica;  NJH. 
[FR  Doc  96-30787  FUed  12-3-96;  8:45  am) 
■UMO  OOM  4M9-01-M  H"''' '- 

National  Instituta  of  Qaneral  Medical 
Sciences;  Notice  of  Closed  Meeting 

Pursuant  to  Section  10(d)  of  the 
Federa)  Advisory  Conunittee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  foliowing 
advisory  meeting  of  the  National 
Institute  of  General  Medical  Sciences: 

Conunittee  Name:  National  Institute  of 
General  Medical  Sciences  Special  Emphasis 
Panel 

Date:  December  20, 1996. 

Time:  lOM)  a.m.  (Teleconference). 

Place:  Telephone  Conference,  45  Center 
Drive,  Bethesda,  MD  20892-6200. 

Contact  Person:  Bruce  K.  Wetzel.  Vh-H., 
Scientific  Review  Administrator,  NI(^4S,  45 
Center  Drive,  Room  1AS-19IC  Bethesda,  MD 
20892-6200.  301-594-3907. 

Purpose:  To  review  a  research  center 
appUcation. 

This  meeting  will  be  closed  in 
accordance  with  the  provisions  set  forth 
in  sees.  552b(c)(4)  and  552b(c)(6).  Title 
5.  U.S.C.  The  discussions  of  these 
applications  could  reveal  confidential 
trade  secrets  or  commercial  property 
such  as  patentable  material  and 
personal  information  concerning 
individuals  associated  with  the 
applications,  the  disclosure  of  which 
would  constitute  a  clrarly  unwarranted 
invasion  of  personal  privacy. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  93.821,  Biophysics  and 
Physiological  Sciences;  93.859, 
Pharmacological  Sciences;  93.862,  Genetics 
Research;  93.863,  Cellular  and  Molecular 
Basis  of  Disease  Research;  93.880,  Minority 
Access  Research  Careers  (MARC);  and 
93.375,  Minority  Biomedical  Research 
Support  (MBRSl) 

Dated:  November  25, 1996. 

Praia  N.HayM, 

Acting  Committee  Management  Officer,  NIH. 
(FR  Doc  96-30788  Filed  12-3-96;  8:45  am) 
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DEPARTMENT  OF  HOUSINQ  AND 
URBAN  DEVELOPMENT 

P>oelttt  No.  Fft-4011  N-04] 

Notica  Of  No  Awards  Under  the  FY 
1996  NOFA  for  Technical  Asaistance 
for  the  John  Heinz  Naighlwrtiood 
Deveiopmant  Program 

AQENCY:  Office  of  the  Assistant 
Secretary  for  Community  Planning  and 
Development,  HUD. 
ACTION:  Notice  of  No  Awards  under  the 
FY  1996  Notice  of  Funding  Availability 
(NOFA)  for  Technical  Assistance  for  the 
John  Heinz  Neighborhood  Development 

Program. 

* 

summary:  For  reasons  set  forth  in  the 
Supplementary  Information  section  of 
this  document,  this  Notice  advises  the 
public  that  HUD  did  not  award  funds 
under  the  Fiscal  Year  1996  NOFA  for 
Technical  Assistance  for  the  John  Heinz 
Neighborhood  Development  Progra^. 
^FECnVE  DATE:  December  4, 1996. 
FOR  FURTHER  INFORMATION  CONTACT: 
Ophelia  H.  Wilson,  Office  of 
Community  Planning  and  Development, 
Department  of  Housing  and  Urban 
Development,  451  Seventh  Street,  S.W., 
Room  7220,  Washington,  D.C.  20410; 
telephone:  (202)  708-2186  ext.  4390. 
(This  is  not  a  toll-free  number).  For 
hearing  and  speech-impaired  persons, 
this  number  may  be  accessed  via  TTY 
(text  telephone)  by  calling  the  Federal 
Information  Relay  Service  at  1-800- 
877-8339. 

SUPPLEMENTARY  INFORMATION:  On  August 
12, 1996  (61  FR  41936),  HUD  published 
in  the  Federal  Register  a  Notice  of 
Funding  Availability  (NOFA)  for 
Technical  Assistance  for  the  John  Heinz 
Neighboihood  Development  Program. 
The  NOFA  aimounced  the  availability 
of  $132,978  for  Fiscal  Year  1996  under 
the  John  Heinz  Neighborhood 
Development  Program,  to  eligible 
technical  assistance  providers  to 
provide  technical  assistance  to  eligible 
neighborhood  development 
organizations. 

HUD  was  unable  to  select  a  technical 
assistance  provider  from  the  14 
applications  received  due  to  the  fact 
that  the  applicants  wrete  either:  (1) 
ineligible  applicants:  (2)  applicants  that 
did  not  propose  to  provide  tedmical 
assistance  to  eligible  neighborhood- 
based  organizations;  (3)  applicants  that 
proposed  to  serve  only  a  single 
geographic  area;  or  (4)  appUcants  that 
did  not  respond  to  the  Factors  for 
Award. 

Therefore,  no  award/awards  were 
made  under  the  August  12, 1996  NOFA. 


Dated:  Nowembar  27, 1996. 
Andrew  Cuomo, 

Assistant  Secretary  for  Cammunity  Fkuuii^g 

and  Demetopment 

(FR  Doc.  96-30802  Filed  12-03-M;  8:45  am] 
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DEPARTMENT  OF  THE  INTERIOR 

Fiah  and  WiidlHa  Service 

Notice  of  Receipt  of  Application  for 
Permit 

The  following  applicant  has  applied 
for  a  permit  to  conduct  certain  activities 
with  endangered  species.  This  notice  is 
provided  pursuant  to  Section  10(c)  of 
the  Endangered  Species  Act  of  1973,  as 
amended  (16  U.S.C  1531  et  seq.): 

PRT-822525 

Applicant:  Joe  McGlincy,  Southern  Forestry 
Consultants,  Bainfari<^,  Georgia 

The  applicant  requests  a  permit  to 
take  (capture,  band,  monitor  nests  and 
populations)  the  endangered  Red- 
cockaded  Woodpecker,  Picoides 
borealis,  throughout  the  spedss'  range 
in  North  Carolina,  South  Carolina, 
Georgia,  Florida,  Alabama,  Mississippi, 
Louisiana,  Arkansas,  Tennessee,  and 
Kentucky  for  the  purpose  of 
enhancement  of  survival  of  the  species. 

Written  data  or  comments  on  these 
appUcations  should  be  submitted  to: 
Regional  Permit  Coordinator,  U.S.  Fish 
and  Wildlife  Service,  1875  Century 
Boulevard,. Suite  200,  Atlanta,  Gemgia 
30345.  All  data  and  comments  must  be 
received  within  30  days  of  the  date  of 
this  publication. 

Documents  and  other  information 
submitted  with  these  applications  are 
available  for  review.  siU>)ect  to  the 
requirement  of  the  Privacy  Act  and 
Freedom  of  Information  Act,  by  any 
party  who  submits  a  written  request  for 
a  copy  of  such  documents  to  the 
following  office  within  30  days  of  the 
date  of  publication  of  this  notice:  U.S. 
Fish  and  Wildlife  Service,  1875  Coitury 
Boulevard,  Suite  200,  Atlanta,  Georgia 
30345  (Attii:  David  Dell,  Permit 
Biologist).  Telephone:  404/679-7313; 
Fax:  404/679-7081. 

Dated:  November  22, 1996. 
)enmieM.Batinr, 

Acting  Regional  Director. 

(FR  Doc  96-30801  Filed  U-03-9e;  8:45  am] 
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BufMu  of  Land  ManagwvMfit 
(MT-«a4-«420-00-EOe6;  MTM  80101] 

Application  for  Racordabia  Dtodalmar 
of  Interaat;  Montana 

AQENCY:  Bureau  of  Land  Managemont. 

Interior. 

ACTION:  Notice. 

SUMMARY:  Brian  K.  Randall  and  Carlyn 
A.  Randall  have  applied  for  a  recordable 
disclaimer  of  interest  from  the  United 
States  under  the  provisions  of  Section 
315  of  the  Federal  Liand  Policy  and 
Management  Act  of  1976.  43  U.S.C 
1745  (1994).  for  the  following  described 
land:  That  portion  of  Lot  1  of  sec.  9,  T. 
11  N.,  R.  16  W..  Kitbntana  Principal 
Meridian,  described  as  follows: 
Beginning  at  a  point  on  the  East  line  of 
said  Section  9  a  distance  of  516  feet 
South  of  the  Quarter  Section  Comer  on 
said  East  line;  thence  Northwesterly 
along  the  center  line  of  the  original 
main  track  of  the  Northern  Pacific 
Railway,  which  center  line  makes  an 
angle  of  78°56'  with  said  East  line,  495 
feet;  thence  Northeasterly  at  right 
angles,  100  feet  to  the  true  point  of 
beginning;  thence  continuing 
Northeasterly  100  feet:  thence 
Northwesterly  parallel  with  said  center 
line  200  feet;  thence  Southwesterly  at 
right  angles  90  feet;  thence 
Southeasterly  parallel  with  said  center 
line  50  feet;  thence  Southwesterly  at 
right  angles  10  feet;  thence 
Southeasterly  parallel  with  said  center 
line,  150  feet  to  the  true  point  of 
beginning.  The  land  described  contains 
.44  acre. 

DATES:  Comments  or  objections  should 
be  received  by  March  4, 1997, 
ADDRESSES:  Comments  or  objections 
should  be  sent  to  the  State  Director, 
Montana  State  Office,  Bureeu  of  Land 
Management.  P.O.  Box  36800.  Billings. 
Montana  59107. 

FOR  FURTHER  mFORIIATION  CONTACT: 
Sandra  Ward,  ELM  Montana  State 
Office.  P.O.  Box  36600,  Billings. 
Montana  59107,  406-255-2949. 
SUPPLEMENTARY  MFORMATKM:  The 
above-described  land  was  granted  by  the 
United  States  to  the  Northern  Pacific 
Railroad  Company  by  patent  No.  110. 
dated  May  7. 1904.  The  Bureau  of  Land 
Management  (BLM)  has  determined  that 
the  United  States  has  no  claim  to  or 
interest  in  the  land  described  and 
issuance  of  the  proposed  recordable 
disclaimer  of  interest  would  remove  a 
cloud  on  the  title  to  the  land. 

All  persons  who  wish  to  submit 
comments  or  objections  in  connection 
with  the  proposed  disclaimer  may  do  so 
in  writing  on  or  before  March  4, 1997. 


If  no  objections  are  received,  the  _.  •'  r 
disclainoer  will  be  issued.  ~ 

Dated:  November  22, 1996. 
ThomaaP.  Lonnia, 

Depi^  State  Director,  Division  ofHetources. 
[FR  Dbc.  96-30885  Filed  12-3-96;  8:45  am] 


CNM-030-1430-00:  NMNM9660q 

Notica  of  Raallty  Action;  Racraatlon 
and  Public  Purpoaaa  (RAPP)  Act 
Claaalflcatlon;  Sierra  County.  Naw 
Maxlco 

AGENCY:  Bureau  of  Land  Management 
(BLM)  Interior. 

ACTION:  Notice  of  Realty  Action;  R&PP 
Act  Classification. 


r:  The  following  public  land  in 
Siora  Coimty,  New  Mexico  has  been 
examined  and  found  suitable  few 
classification  for  lease  or  conveyance  to 
Sierra  Coimty  under  the  provision  of  the 
R&PP  Act,  as  amended  (43  U.S.C.  869  et 
seq.).  Sierra  Coimty/Las  Palomas 
Volunteer  Fire  Department  Station 
proposes  to  use  the  land  for  a  fire 
department.  ,^^       .  j. 

T.  14S..R.5W.,NMPM  ';i     f 

Section  22,  rOPASEVd^BV*.  "'^    '   ' 

Containing  2.5  acraa,  more  or  less.    ^^- 

OATES:  Comments  regarding  the 

proposed  lease/conveyance  or 

clarification  must  be  submitted  on  or 

before  January  21. 1997. 

ADDRESSES:  Comments  should  be  sent  to 

the  Bureau  of  Land  Management,  Las 

Cruces  District  Office,  1800  Marquess. 

Las  Cruces.  New  Mexico  88005. 

FOR  FURTHER  INFORMATION  CONTACT: 

Lorraine  J.  Salas  at  the  address  above  or 

at  (505)  525-^388. 

SUPPLEMENTARY  MF0RMAT10N:  Lease  or 

conveyance  will  be  subject  to  the         i 

following  terms,  conditions,  and 

reservations: 

1.  Provisions  of  the  R&PP  Act  and  to 
all  applicable  regulations  of  the 
Secretary  of  the  Interior.  ** 

2.  A  right-of-way  for  ditches  and 
canals  constructed  by  the  authority  of 
the  United  States. 

3.  All  valid  existing  rights 
documented  on  the  official  public  land 
records  at  the  time  of  lease/patent 
issuance. 

4.  Subject  to  right-of-way 
NMNM5  703  7  for  the  purpose  of  a 
powerline  granted  to  Sierra  Electric 
Cooperative.  Inc. 

5.  Subject  to  ri^t-of-way 
NMNM57095  for  the  purpose  of  a  road 
granted  to  the  Siena  County. 

6.  Subject  to  right-of-way 
NMNM44852  for  the  purpose  of  a 


buried  communications  cable  granted  to 
ConteloftheWest. 

7.  Upon  determination  by  the 
authorized  officer  that  the  project  has 
successfully  been  completed  in 
accordance  with  the  approved  plan  of 
development  and  management,  the 
subject  parcel  will  be  conveyed.  The 
mineral  estate  will  be  conveyed 
simultaneously  pursuant  to  Section  209 
of  the  Act  of  October  21. 1976  (43  U.S.C 
1719). 

8.  Any  other  reservations  that  the 
authorized  officer  determines 
appropriate  to  ensure  public  access  and 
proper  management  of  Federal  lands 
and  interests  therein. 

Detailed  information  concerning  this 
action  is  available  for  review  at  the 
office  of  the  Bureau  of  Land 
Management,  Las  Cruces  District,  1800 
Marquess,  Las  Cruces,  New  Mexico. 

Upon  publication  of  this  notice  in  the 
Federal  Register,  the  lands  will  be 
segregated  from  all  forms  of 
appropriation  tmder  the  public  land 
laws,  including  the  general  mining  laws, 
except  for  lease  or  conveyance  under 
the  R&PP  Act  and  leasing  under  the 
mineral  leasing  laws.  On  or  before 
January  21,  1997,  interested  persons 
may  submit  comments  regarding  the 
proposed  lease/conveyance  or 
classification  of  the  lands  to  the  District 
Manager,  Las  Cruces  District  Office, 
1800  Marquess.  Las  Cruces,  New 
Mexico,  88005.  Any  adverse  comments 
will  be  reviewed  by  the  State  Director. 
In  the  absence  of  any  adverse 
comments,  the  classification  will 
become  efiiactive  60  days  fiom  the  date 
of  publication  of  this  notice. 

Classification  CommeiHs:  Interested 
parties  may  submit  comments  involving 
the  suitability  of  the  land  for  Las 
Palomas  Fire  Department  Station. 
Comments  on  the  classification  are 
restricted  to  whether  the  land  is 
physically  suited  for  the  proposal, 
whether  the  use  will  maximize  the 
future  use  or  uses  of  the  land,  whether 
the  use  is  consistent  with  local  planning 
and  zoning,  or  if  the  use  is  consistent 
with  State  and  Federal  programs. 

Application  Comments:  Interested 
parties  may  submit  comments  regarding 
the  specific  use  proposed  in  the 
application  and  plan  of  development, 
whether  the  BLM  followed  proposed 
administrative  procedures  in  reaching 
the  decision,  or  any  other  factor  not 
directiy  related  to  the  suitability  of  the 
land  for  Las  Palomas  Fire  Department 
Station. 
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Dated:  November  26, 1996. 
Tlmodiy  M.  Marphj, 
Acting  District  Managar. 
[FR  Doc  9ft-3O800  Filed  12-3-96;  8:45  am] 
MUMS  COM  4S1*^WC-M 


riationai  Park  Service 

Draft  Addendum  Valley  Houaing  Plan 
for  the  1992  SOpptement  to  Final 
Environmental  ImfMCt  Statament 
Qeneral  Management  Plan,  Yoaemlle 
National  Partq  Notice  of  AvaUatiiHty 

SUMMARY:  Pursuant  to  §  102(2)(C)  of  the 
National  Environmental  Policy  Act  of 
1969  (Pub.  L.  91-190  as  amended),  the 
National  Park  Service  (NPS). 
Department  of  the  Interior,  has  prepared 
this  addendum  to  the  draft  supplemoit 
to  the  final  environmental  impact 
statement  for  the  general  management 
plan  (plan)  for  Yosemite  National  Park, 
California.  These  documents  focus  on 
identifying  and  assessing  the  potential 
impacts  of  proposed  Yosemite  housing 
initiatives. 

In  1992  the  NPS  issued  the  Draft 
Supplement  to  the  Final  Environmoital 
Impact  Statement  for  the  General    . 
Management  Plan,  Yosemite  Valley 
Housing  Plan  (DBS  92-29).  This  1992 
Draft  Supplement  presented  a  number 
of  ideas  that  were  open  to  comment  and 
revisitm.  including  a  proposed  action 
and  four  alternatives  (A,  B,  C,  and  D). 
In  response  to  extensive  comment,  this 
addendum  identifies  and  analyzes  two 
additional  alternatives  (including  a  new 
proposed  acticm)  which  further  address 
the  challenges  inherent  in  housing  the 
requisite  number  of  NPS  and  concession 
employees  in  Yos«nite  National  Park. 
For  piirposes  of  clarification  the  new 
alternatives  are  designated  Alternative  E 
(the  new  proposed  action)  and 
Alternative  F.  The  original  proposed 
•ctian  is  now  designated  as  Alternative 
G.  As  with  the  original  document,  all 
potential  impacts  are  analyzed  and 
mitigating  actlons  are  described. 

Once  approved,  the  plan  will  guide 
management  of  employee  housing  for 
Yosemite  National  Park  over  the  next  15 
to  20  years.  This  process  will  be 
culminated  with  the  filing  of  a  Final 
Supplement  to  the  Final  Environmental 
Impact  Statement  for  the  General 
Management  Plan,  Yosemite  Valley 
Housing  Plan,  and  timely  notice  of  an 
approved  ReccHd  of  Daemon  will  be 
puUished  in  the  Federal  Regiatar. 

Alternative  E,  the  new  proposed 
action,  would  add  689  new  emploj^ee 
beds  at  El  Portal.  A  total  of  1,014 
employees  woiUd  remain  in  housing  in 
the  valley,  and  345  would  move  out  of 
the  valley.  All  tent  cabins  and  other 


substandard  housing  woiUd  be  removed. 
Headquarters  for  both  the  nation^  park 
and  the  ctmcession  would  be  moved  to 
El  Portal. 

Alternative  F  woidd  also  rriocate  345 
employee  beds  from  the  valley.  Most  of 
the  new  housing  would  be  in  El  Portal 
(528  employees).  The  headquarters  for 
the  park  and  the  concession  would  be 
moved  to  Wawona,  and  housing  for  the 
related  employees  (161)  would  also  be 
constructed  there. 

COMMEMTS:  Written  comments  on  the 
draft  addendmn  should  be  directed  to 
the  attention  of  Superintendent, 
Yosemite  National  Park,  P.O.  Box  577, 
Yosemite  National  Park,  California, 
95389.  All  comments  must  be  received 
not  later  than  90  days  after  notice  of  the 
filing  of  document  is  published  by  the 
Enviroimiental  Protection  Agency  in  the 
Federal  Register. 

SUPPLEMENTARY  INFORMATION:  Copies  of 
the  draft  addendum  Yosemite  Valley 
Housing  Plan  and  the  1992  Draft 
Supplement  will  be  available  for  public 
inspection  at  the  park  and  at  area 
libraries.  Requests  for  copies  of  either 
document  should  be  directed  to  the 
Superintendent  (at  the  above  address), 
or  by  telephone  at  (209)  372-0202.  The 
draft  addendum  is  also  available  for 
review  on  the  Internet  via  the  NPS 
Planning  Home  Page  http:// 
www.npg.gov/planning/. 

Dated:  November  26. 1996. 
Bnioe  Kilgon. 

Acting  Field  Director,  Pacific  West  Ana. 
(FR  Doc.  gfr-30856  PUed  12-03-96;  8:45  am] 
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Notica  of  hivantory  CompMlon  for 
Natlva  American  Human  Ramaina  and 
Aaaoclalad  Funerary  Obfacta  From  the 
Mand  of  Maul  In  the  Poaaaaalon  of  the 
Bamloa  Pauahi  Bishop  Muaaum, 
Honolulu,  HI 

agency:  National  Park  Service,  Interior. 
action:  Notice. 

Notice  is  hereby  given  in  accordance 
with  provisions  of  the  Native  American 
Graves  Protection  and  Repatriation  Act, 
25  U.S.C  3003  (d),  of  the  completion  of 
an  invent<»y  of  human  remains  and 
associated  ftmerary  objects  from  the 
Island  of  Maui  in  the  possession  of  the 
Bemice  Pauahi  Bishop  Museum, 
Honolulu,  m. 

A  detailed  assessment  and  inventory 
of  the  human  remains  and  associated 
fonwary  objects  from  the  Island  of  Maui 
has  been  made  by  Bishop  Museum's 
profiessional  staff,  in  coiuidtation  with 
representatives  of  Hui  Alanui  o  Makena, 
the  Maui  /  Lana'i  Island  Burial  Council, 
N&  Kiipima  o  Maui,  Hui  Malama  I  Na 


Kupima  'O  Hawai'i  Nei,  and  the  Office 
of  Hawaiian  Affairs. 

The  humAn  remains  and  associated 
funerary  objects  were  foimd  at  varioiis 
times  and  locations  on  the  island  of 
Maui.  In  1916,  Museum  Anthropologist 
John  F.G«  Stokes  and  his  wife  collected 
the  remains  of  four  individuals,  each 
with  animals  parts  assimied  to  be 
associated  funerary  objects,  from  Pihana 
Heiau,  Wailuku.  In  1925,  Annie  M. 
Alexander  donated  partial  remains  of 
nine  individuals  from  Pa'ia  Beach.  In 
1928,  Winslow  M.  Walker,  Museiun 
Assistant  Ethnologist,  recovered  himian 
remains  and  associated  funerary  objects 
during  archaeological  excavations  and 
surveys  in  the  Hononana  Gulch  caves 
(four  partial  remains  and  one  broken 
gourd)  and  from  an  uimamed  cave  on 
Maui  (three  skulls,  cme  set  of  crania 
fi«gments.and  one  pipe).  In  1957, 
Kenneth  P.  Emory,  Museum  Ethnologist, 
collected  seven  partial  human  remains, 
one  animal  mandible  and  one  wood 
fragment  from  a  cave  in  Pi'ia.  In  1962, 
Rc^rt  J.  Holt  donated  one  skull  from 
Waiehu.  In  1965,  Mr.  and  Mrs.  Wescott 
donated  one  fragmentary  mandible  from 
Ku'au  Beach,  Pa'ia.  In  1966  and  1968, 
Museum  excavations  recovered  twmty- 
six  remains,  three  ^ell  fragments,  one 
todlL,  and  one  piece  of  charcoal  at 
Waiehu,  and  Sprecklesville.  In  1967, 
William  McElwaine  donated  one 
fragmentary  adult  craniimi  from 
Pa'uwela.  In  1968.  a  joint  Bishop 
Museum,  Maima'olu  College,  and  Maui 
Community  College  project  excavated 
one  incomplete  in&nt  skeleton  with  cme 
anklet  near  Ku'au.  In  1969,  James  R 
Jackson,  donated  one  cranium  from 
Ho'okipa  Park.  In  1981,  excavations  at 
the  site  of  Makena  Surf  Hotel,  resulted 
in  the  recovery  of  two  incomplete  sets 
of  remains.  In  1982,  Museum 
excavations  recovered  partial  remains  of 
two  individiials  and  one  unrelated  tooth 
from  Wai^u  Heights.  In  1982,  Audrey 
Reed  donated  one  skxdl  from  KahiUuL 
At  an  tmknown  date,  the  Museimi 
received  one  humerus  frcHn  Wailiiku. 

No  known  individuals  were 
identified.  No  attempt  was  made  to 
determine  the  age  of  these  human 
remains  at  the  request  of  the  above 
mentioned  Native  Hawaiian 
oiganizations.  Geographic  location  of 
the  remains,  types  of  associated 
funerary  objects,  and  method  of  burial 
preparation  are  typical  of  Native 
Hawailans  ancestral  to  contemporary 
Native  Hawailans. 

Based  on  the  above  mentioned 
infwmation,  officials  of  the  Bwnioe 
Pauahi  Bishop  Muaeimi  have 
determined  that,  pursuant  to  43  CFR  ' 
10.2  (d)(1),  the  human  remains  listed 
above  represent  the  physical  remains  of 
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66  individuals  of  Native  American 
ancestry.  Museum  officials  have  also 
determined  that,  pursuant  to  25  U.S.C 
3001  (3)(A)  and  (B)  the  14  items  listed 
^mve  are  reascmably  believed  to  have 
been  placed  with  or  near  individual 
human  remains  at  the  time  of  death  at 
later  as  part  of  the  death  rite  or 
ceremony.  Lastly,  Bishop  Museum 
officials  have  determined  that,  pursuant 
to  25  U.S.C.  3001  (2).  there  is  a 
relationship  of  shared  group  identity 
which  can  be  reasonably  traced  between 
the  htmian  remains  and  associated 
funerary  objects  and  Hui  Aianui  o 
Makena,  the  Maui  /  Lana'i  Island  Burial 
G>uncil.  Na  Kupima  o  Maui.  Hui 
M&lama  I  Ni  Kupuna  'OHawai'i  Nei. 
and  the  Office  of  Hawaiian  Affairs. 

This  notice  has  been  sent  to  officials 
of  Hui  Aianui  o  Makena,  Maui  /  Lana'i 
Island  Burial  Council,  Na  Kupuna  o 
Maui,  the  Office  of  Hawaiian  Affairs, 
and  Hui  Malama  I  N&  Kilpuna  'O 
Hawai'i  Nei.  Representatives  of  any 
other  Native  Hawaiian  organization  that 
believes  itself  to  be  cultiually  affiliated 
%vith  these  human  remains  and 
associated  funerary  objects  should 
contact  Janet  Ness,  Registrar,  Bemioe 
Pauahi  Bishop  Museum,  1525  Bemice 
St..  Honokdu,  HI  96817-0916 
telephone:  (808)  848-4105,  before 
January  3,  1997.  Repatriati(»i  of  the 
human  remains  and  associated  funerary 
objects  to  Htii  Aianui  o  Makena.  Hui 
Malama  I  Na  KQpuna  'O  Hawai'i  Nei, 
Maui  /  Lana'i  Island  Burial  Council,  Nd 
Kupuna  o  Maui,  and  the  Office  of 
Hawaiian  A&irs  will  begin  after  that 
date  if  no  additicmal  claimants  come 
forward. 

Dated:  November  22, 1996. 
UduH  C  WaldbuMT. 
Acting,  Departmental  Consulting 
Archeologist, 

Acting  Manager,  Archeology  and 
Ethnography  Program. 
(FR  Doc  96-30816  Filed  12-3-96;  8:45  am) 
I  COM  4Sie>7»-P 


Notice  of  inventory  Completion  of 
Native  American  Human  Remains  and 
Associated  Funerary  Ofa|ects  From  the 
Island  of  Hawraii  in  ttie  PossesslofKof 
ttie  Bemice  Pauahi  Bishop  Museum^ 
Honolulu.  HI 

AOBICY:  National  Park  Service.  Interior. 
action:  Notice, 

Notice  is  hereby  given  in  accordance 
with  provisions  of  the  Native  American 
Graves  Protection  and  Repatriation  Act, 
25  U.S.C  3003  (d).  of  the  completion  of 
the  inventory  of  human  remains  and 
associated  funerary  objects  from  the 
Island  of  Hawaii  in  the  possession  of  the 


Bemice  Pauahi  Bishop  Muaeum 
Honolulu.  HI. 

A  detailed  inventory  and  assessment 
of  these  human  remains  has  been  made 
by  Bishop  Museimi's  professional  staff 
and  representatives  of  Hawaii  Island 
Biuial  Council.  Hui  Milama  I  Ni 
Kupuna  'O  Hawai'i  Nei,  Department  of 
Hawaiian  Homelands,  and  the  Office  of 
Hawaiian  Afiiairs. 

The  human  remains  were  found  at 
various  times  and  locations  on  the 
island  of  Hawaii.  Human  remains 
representing  a  minimnni  of  sixteen 
individuals,  along  with  one  funerary 
object,  were  recovered  at  various  time* 
from  a  lava  tube  complex  in  Kawaihae, 
Kohala.  In  1905,  William  Wagner  and 
Friedrich  A.  Haenisch  removed  two 
wooden  bowls,  one  wooden  image,  and 
one  wig,  objects  which  incorporated 
Native  Hawaiian  teeth  and  hair.  These 
objects  Mfere  transferred  to  the  museum 
in  1907.  In  1935,  J.  Everett  Brumaghim 
removed  three  partial  human  remains 
and  one  coffin  part  that  were  transferred 
to  the  museum  in  1939.  In  1939, 
Museimi  Ethnologist  Kenneth  P.  Emory 
and  Keith  K.  Jones  removed  nine  skulls. 
In  1919.  John  F.G.  Stokes  donated  the 
remains  of  32  individuals  and  five 
funerary  objects  that  he  had  found  in 
the  sand,  south  of  the  pu'uhonua  wall 
outside  the  current  boundary  of 
Honaunau  National  Park.  In  1924.  E-A. 
Lister  donated  the  remains  of  one 
individual  and  one  funerary  object  that 
he  had  found  during  clearing  activities 
at  Mahukona.  In  1932,  Kenneth  P. 
Emory  and  Edwin  H.  Bryan  recovered 
the  remains  of  one  individual  during  a 
survey  at  Kapua.  In  1933,  Kenneth  P. 
Emory  donated  the  remains  of  33 
individuals  and  six  funerary  ol^ects 
&t>m  Honomolino.  In  1939,  John  M. 
Warinner  sold  the  museum  the  remains 
of  two  individuals  from  Kawaihae.  In 
1939,  Kenneth  P.  Emory  recovered  the 
remains  of  eight  individuals  and  six 
funerary  objects  at  Kalala.  In  1951, 
Charles  E.  Snow  donated  the  remains  of 
nine  individuals  and  eight  funerary 
objects  originally  uncovered  in  1946  by 
tidal  wave  action  in  Waipio  Valley.  In 
1951.  an  unknown  person  donated  the 
remains  of  one  individual  from  Kaloko. 
In  1959.  an  imknown  person  donated 
the  remains  of  one  individual  from 
Hokukano.  In  1960,  an  unknown  person 
donated  the  remains  of  one  individual 
from  Kimiukahi.  In  1964,  Ronald 
Fellows  donated  the  remains  of  three 
individuals  and  one  funerary  object 
from  Kealakekua.  In  1967,  Ronald  Lin 
donated  the  remains  of  one  individual 
originally  acquired  in  1963  on  the  beach 
in  Waipio  Valley.  In  1967,  an  unknown 
person  donated  the  remains  of  four 
individuals  from  Kailua-Kona.  In  1970, 


Yosihiko  Sinoto  collected  the  remains  of 
one  individual  at  Waiahuldni.  In  1975, 
Beth  Cutting  donated  the  remains  of  one 
individual  from  the  island  of  Hawaii. 
Ms.  Cutting  originally  acquired  these 
remains  from  an  antique  store.  At  an 
imknown  date,  an  unknown  person 
donated  the  remains  of  five  individuals 
from  Keauhou.  At  an  unknown  date,  an 
imknown  person  donated  the  remains  of 
one  individual  from  Kiilae. 

No  known  individuals  were 
identified.  No  attempt  was  made  to 
determine  the  age  of  these  human 
remains  at  the  request  of  the  Hawaii 
Island  Burial  Council,  Hui  Malama  I  Na 
Kapuna  'O  Ha«rai'i  Nei,  and  the  Office 
of  Hawaiian  Affairs.  The  various 
geographic  locations  mentioned  above, 
and  the  style  and  type  of  the  identified 
burials  are  all  consistent  with 
documented  Hawaiian  occupation  of  the 
island  of  Hawaii.  Officials  of  the  Bishop 
Museum  feel  that  the  undocimiented 
human  remains  are  more  than  likely 
Native  Hawaiian. 

Based  on  the  above  information, 
officials  of  Bishop  Museum  have 
determined,  pursuant  to  43  CFR  10.2 
(d)(1),  that  tlM  human  remains  listed 
above  represent  the  physical  remains  of 
121  individuals  of  Native  American 
ancestry.  Officials  of  Bishop  Museum 
have  also  determined  that,  pursuant  to 
25  use.  3001  (3KA),  the  28  objects 
listed  above  is  reasonably  believed  to 
have  been  placed  with  or  near 
individual  human  remains  at  the  time  of 
deeth  or  later  as  part  of  the  death  rite 
or  ceremony.  Officials  of  Bishop 
Museum  have  determined  pursuant  to 
25  U.S.C.  3001  (2)  that  there  is  a 
relationship  of  shared  group  identity 
which  can  be  reasonably  traced  between 
these  remains  and  present-day  members 
of  Hawaii  Island  Burial  Council,  Hui 
Malama  I  Na  Kupuna  'O  Hawai'i  Nei. 
Department  of  Hawaiian  Homelands, 
and  the  Office  of  Hawaiian  Affairs. 

This  notice  has  been  sent  to  the 
Hawaii  Island  Burial  Council,  Hui 
Malama  I  Na  Kupuna  'O  Hawai'i  Nei. 
and  the  Office  of  Hawaiian  Affiairs. 
Representatives  of  any  Native  Hawaiian 
organization  which  believes  itself  to  be 
culturally  affiliated  with  these  human 
remains  should  contact  Janet  Ness. 
Registrar,  Bemice  Pauahi  Bishop 
Museum,  1525  Bemice  Street, 
Honolulu,  Hawaii,  96817-0916,  808-648- 
4105,  before  January  3, 1997. 
Repatriation  of  the  human  remains  to 
the  Hawaii  Island  Burial  Council.  Hui 
Malama  I  Na  Kupuna  'O  Hawai'i  Nei, 
Deputment  of  Hawaiian  Homelands 
and  the  Office  of  Hawaiian  Affaire  may 
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begin  after  tbat  4*te  If  no  additional 
claimants  come  fivward. 
Dated:  Novnnbar  22. 1996. 
UdhardCWaldbaiMr. 
Acting.  Depai  tumntulCcmniiting 
Archeolo^st. 

Acting  Manager.  Archeology  and  -^. 

Bthnogmphy  Program. 
(PR  Doc  96-30S18  Piled  12-3-96;  8:45  am] 
I  ooot  4aia.7»# 


Notice  of  Inventory  CofflpieOon  of 
Native  American  Human  Remalna 
From  the  Wand  of  Lina'l  In  the 
Poeeeaelon  of  the  Bemloe  Pauahl 
Blahop  Muaeum,  Honolulu,  M 

agency:  National  Pari:  Service,  Interior. 
ACTION:  Notice. 

Nodce  is  hereby  given  in  accordance 
with  provisions  of  the  Native  American 
Graves  Protection  and  Repatriaticm  Act. 
25  U.S.C.  3003  (d).  of  the  completion  of 
the  inventory  of  human  remains  from 
the  Island  of  Lana'i  in  the  possession  of 
the  Bemice  Pauahi  Bishop  Museum 
Honolulu,  HI. 

A  detailed  inventory  and  assessment 
of  these  human  remains  has  been  made 
by  Bishop  Museum's  professional  staff 
and  representatives  of  Hui  Malama  I  Na 
Kupima  'O  Hawai'i  Nei  and  the  OfGce 
of  Hawaiian  AfEairs  Hui  Malama  Pono  O 
Lina'i,  Native  Hawaiian  organizations 
under  25  U.S.C  3001  (11). 

The  human  remains  were  foimd  at 
various  times  and  locations  on  the 
island  of  Lana'i.  About  1954,  a  small 
clipping  of  hair  was  recovered  from  a 
non-burial  site  in  Maimalei  Gulch  by 
Bishop  Museiun  anthropologist  Kenneth 
P.  Emory.  In  1957,  George  V.  Whisenand 
donated  a  cloth  bundle  from  Lana'i  one 
himian  tooth  to  the  Bishop  Museum.  At 
an  imknown  date,  an  anonymous  source 
donated  one  human  tooth  from  an 
unknown  location  on  Lana'i. 

No  known  individuals  were 
identified.  No  attempt  was  made  to  ^- 
determine  the  age  of  these  human 
remains  at  the  request  of  Hui  Malama 
Pono  O  Lana'i.  The  geographic  location 
of  the  human  remains  from  Maunalei 
Guldi  is  consistent  wi&  doamiented 
Hawaiian  occupation  of  the  area. 
Inclusion  of  Native  Hawaiian  remains  in 
bundles  is  historically  and 
ethnographically  dociunented.  Officials 
of  the  Bishop  Museiun  feel  that  the 
single  tooth  from  the  unknown  location 
on  Lana'i  is  more  than  likely  Native 
Hawaiien. 

Based  on  the  above  infbrmatiQii. 
officials  of  Bishop  Museum  have 
detomined,  pursuant  to  43  CFR  10.2 
(d)(1),  that  tbs  human  remains  listed 
above  represent  the  physical  remains  of 


three  individuals  of  Native  American 
ancestry.  Officials  of  Bishop  Museum 
have  determined  pursuant  to  25  U.S.C 
3001  (2)  that  there  is  a  rektiosuhip  of 
shared  group  identity  which  can  be 
reasonably  traded  between  these 
remains  and  present-day  members  of 
Hui  Malama  Pono  O  Lana'i,  Hui  Milama 
I  Nfi  Kupuna  'O  Hawai'i  Nei  and  the 
Office  of  Hawaiian  AfEairs. 

This  notice  has  been  sent  to  Hui 
Mlama  Pono  O  Lna'i,  Hawaiian  Civic 
Club  of  Lana'i,  the  Maui  /  Lana'i  Island 
Burial  Council,  Hm  Malama  I  Ni 
Kupuna  X)  Hawai'i  Nei,  and  the  Office 
of  Hawaiian  A&irs.  Representatives  of 
any  Native  Hawaiian  organization 
which  believes  itself  to  be  culturally 
affiliated  Mrith  these  human  remains 
should  contact  Janet  Ness,  Registrar, 
Bemice  Pauahi  Bishop  Museum,  1525 
Bemice  Street,  Honolulu,  Hawai'i, 
96817-0916,  808-848-4105,  before 
January  3, 1997.  Repatriation  of  the 
human  remains  to  representatives  of 
Hui  Malama  I  N&  Kupuna  'O  Hawai'i 
Nei,  the  Office  of  Hawaiian  A&irs  and 
Hui  M&lama  Pono  O  Lana'i  may  begin 
after  that  date  if  no  additional  claimants 
come  forward. 
Dated:  NovemiMr  22, 1996. 
Riclurd  C  Waldbauer. 
Acting,  Departmental  Consulting 
Archeologist, 

Acting  Manager,  Archeology  and 
Ethnography  Program 
[PK  Doc  96-30820  Filed  12-3-96;  8:4$  am] 
■MjjNe  oooc  4ai«-9«-f 


Notice  of  Inventory  Completion  of 
Nathre  American  Human  ftomalna 
From  the  Mands  of  Cahu  and  Hawaii 
In  the  Collectlona  of  the  Hawai'i 
Maritime  Center,  Honolulu,  HI 

agency:  National  Park  Service. 
action:  Notice. 

Notice  is  hereby  given  in  accordance 
with  provisions  of  (he  Native  American 
Graves  Protection  and  Repatriation  Act, 
25  U.S.C.  3003  (d),  of  the  completion  of 
the  inventory  of  human  remains  from 
the  Islands  of  O'ahu  and  Hawai'i  in  the 
Collections  of  the  Hawai'i  Maritime 
Center.  Honolulu,  HI. 

A  detailed  inventory  and  assessment 
of  these  human  remains  has  been  made 
by  Bishop  Museum  and  Hawai'i 
Maritime  Center  professional  staff,  and 
representatives  of  Hm  Malama  I  Na 
Kupuna  'O  Hawai'i  Nei,  Office  of 
.  Hawaiian  Affairs.  O'ahu  Bunal  Council, 
Hawaii  Island  Burial  Coumdl,  and  Ka 
Lahui  Hawai'i. 

The  human  remains  consist  of  two 
teeth  donated  to  the  Hawai'i  Maritime 
Center  by  Robert  A.  Myhre  in  1987.  One 


tooth  is  from  Mikaha  on  the  island  of 
0'ah\i.  The  second  tooth  was  found  i 
South  Ho'cdcena  on  the  island  of 
Hawai'i.  Both  teeth  were  collected  from 
the  surface  between  1960  and  1987. 

No  known  individuals  vmn 
identified.  No  attempt  was  Aade  to 
determine  the  age  of  these  teeth  upon 
the  request  of  the  above  mentioned 
Native  Hawaiian  organizations.  The 
geographic  locations  of  Mkaha,  O'ahu, 
and  South  Ho'okena,  Hawai'i.  are 
consistent  with  documented  Hawaiian 
occupation  of  the  area. 

Based  on  the  above  infrtrmation, 
officials  of  the  Hawai'i  Maritime  Center 
have  determined,  pursuant  to  43  CAR 
10.2  (d)(1),  that  the  himian  remains 
listed  above  represent  the  physical 
remains  of  two  individuals  of  Native 
American  ancestry.  Officials  of  the 
Hawai'i  Maritime  Center  have  also 
determined,  pursuant  to  25  U.S.C  3001 
(2).  that  there  is  a  relationship  of  shared 
group  identity  which  can  be  reasonably 
traced  betiveen  these  remains  and 
presmit-day  members  of  Hui  Milama  I 
N&  Kupuna  'O  Hawai'i  Nei.  Office  (tf 
Hawaiian  Afhirs,  O'ahu  Burial  Coimcil. 
Hawaii  Island  Burial  Council,  and  Ka 
Lahi4Hawai'i. 

Th^Ttiotice  has  been  sebt  to  the  Hui 
M&lama  I  Na  Kupima  'O  Hawai'i  Nei, 
Office  of  Hawaiian  AfEairs,  O'ahu  Burial 
Committee,  Hawaii  Island  Burial 
Council,  and  Ka  Lahui  Hawai'i. 
Representatives  of  any  Native  Hawaiian 
organization  which  beUeves  itself  to  be 
culturally  affiliated  with  these  human 
remains  should  contact  Janet  Ness, 
Registrar,  Bemice  Pauahi  Bi^op 
Muaeum,  1525  Bemice  St.,  Honolulu. 
Hawai'i,  96817-0916,  808-848-4105. 
before  January  3, 1997.  Repatriation  of 
the  human  remains  to  Hui  Malama  I  Ni 
KupQ^  'O  Hawai'i  Nei,  Office  of 
4iawaiian  Affairs,  O'ahu  Burial  Council 
and  Hawaii  Island  Burial  Council  may 
begin  after  that  date  if  no  additional 
claimants  come  forward. 
DatScl:  November  22, 1996. 
Richard  C  Wakbaon-. 
Acting.  Departmental  Consulting 
Archeolo^st, 

Acting  Manager,  Archeology  and 
Ethnography  Program. 
[FR  Doc.  96-30817  Filed  12-3-96;  8:45  am] 
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Notice  of  Inventory  Completion  of 
Native  American  Human  RamaifM  and 
Aaaodated  Funerary  Objecta  From  tha 
Mand  of  Kaua*!  In  the  Posaeaalon  of 
ttie  Bemice  Pauahi  Blalwp  Muaeum, 
Honolulu.  Hi 
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action:  Notice. 


Notice  is  hefrijy  given  in  accordance 
with  provisions  of  the  Native  American 
Graves  Protection  and  Repatriation  Act. 
25  U.S.C.  3003  (d),  of  the  completion  of 
the  inventory  of  human  remains  and 
associated  funerary  ol^ects  from  the 
Island  of  Kaua'i  by  the  Bemice  Pauatad 
Bishop  Museimi  Honolulu,  HI. 

A  detailed  inventory  and  assessment 
of  these  human  remains  and  associated 
funerary  objects  has  been  made  by 
Bishop  Museum's  professional  staff  and 
re{xesaitatives  of  Kaua'i  /  Ni'ihou 
Island  Burial  Council,  Hui  Milama  I  Nft 
Kupuna  'O  Hawai'i  Nei,  and  the  Office 
of  Hawaiian  Afiairs.  Mr.  Edward  Ka'iwi 
and  Ms.  Aletha  Kaohi,  of  Kaua'i  were 
also  consulted. 

In  1967,  Captain  Robert  W.  Rynd,  U.S. 
Navy,  donated  the  incomplete  remains 
of  two  adults  and  one  siib-adult,  along 
with  one  burial  kapa,  to  the  museimi. 
All  of  the  human  remains  and 
associated  funerary  objects  are  believed 
to  have  come  from  Kauhao  Valley, 
Waimea,  on  the  Island  of  Kaiia'i.  No 
known  individuals  were  identified.  No 
attempt  was  made  to  determine  age  of 
these  human  remains  upon  the  request 
of  the  above  mentioned  Native 
Hawaiian  organizations.  The  geographic 
location  of  the  human  remains,  type  of 
associated  funerary  object,  and  method 
of  burial  preparation  are  typical  of 
Native  Hawaiian  burials. 

Based  on  the  above  information, 
officials  of  the  Bishop  Museum  have 
determined,  pursuant  to  43  CFR  10.2 
(d)(1),  the  human  remains  listed  above 
represent  the  physical  remains  of  three 
individuals  of  Native  American 
ancestry.  Officials  of  Bishop  Mxiseum 
have  also  determined  that,  pursuant  to 
25  U.S.C.  3001  (SKA),  the  object  listed 
above  is  reasonably  believed  to  have 
been  placed  with  or  near  individual 
human  remains  at  the  time  of  death  or 
later  as  part  of  the  death  rite  or 
ceremony.  Lastly,  officials  of  the  Bishop 
Musexmi  have  determined,  pursuant  to 
25  U.S.C  3001  (2),  that  there  is  a 
relationship  of  shared  group  identity 
which  can  be  reasonably  traced  between 
these  remains  and  present-day  members 
of  Hm  Malama  I  Nd  Kupuna  'O  Hawai'i 
Nei,  Office  of  Hawaiian  Affairs,  and 
Kaua'i/Ni'ihau  Island  Burial  Council. 

This  notice  has  been  sent  to  the 
Kaua'i  /  Ni'ihau  Island  Burial  Council, 
Hm  M&lama  I  Na  Kupima  'O  Hawai'i 
Nei,  the  Office  of  Hawaiian  Affairs, 
Edward  Ka'iwi  and  Aletha  K!aohi. 
Representatives  of  any  Native  Hawaiian 
organizations  which  believes  itself  to  be 
culturally  affiliated  with  these  human 
remains  and  associated  funerary  objects 
should  contact  Janet  Ness,  Registrar, 


Bemice  Pauahi  Bishop  Museum,  1525 

Bemice  Street,  Honolulu,  Hawai'i, 

96617-0916.  telefdione  (808)  848-4105, 

before  January  3, 1997.  Repatriation  of 

the  human  remains  to  Hui  MAlama  I  Ni 

KApuaa  'O  Hawai'i  Nei,  Office  of 

Hawaiian  Affiars  and  Kaua'i  /  Ni'ihau 

Island  Burial  Council  may  begin  after 

that  date  if  no  additional  claimants 

cmne  forward. 

Dated:  Novnnber  22, 1996.      '    ' 

RkfaurdCWaUhmHr  t,':'^ 

Acting.  Departmental  Consulting 

Anheolo^mt, 

Acting  Managpr.  Archeology  and 

Ethnography  Program. 

[FR  Doc  96-30819  Filed  12-3-96;  8:45  am) 
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OVERSEAS  PRIVATE  INVESTMENT 
CORPORATION 

December  10, 1906  Board  of  Directors 
Meeting:  Sunshine  Act 


AND  DATE:  Tuesday.  December  10, 
1996, 1:00  PM  (Open  Portion),  1:30  PM 
(Qosed  Portion). 

PLACE:  Offices  of  the  Corporation, 
Twelfth  Floor  Board  Room,  1100  New 
York  Avenue,  N.W.,  Washington,  D.C. 

STATUS:  Meeting  Open  to  the  Public 
from  l.-OO  PM  to  1:30  PM,  Qosed 
Portion  will  commence  at  1:30  PM 
(approx.). 

MATTERS  TO  BE  CONStOEREO:  K  :  ' 

1.  President'!  Report 

2.  Approval  of  September  17, 1996  Minutes 
(Open  Portion). 

3.  Meeting  sdiedule  through  September, 
1997. 

FURTHER  MATTERS  TO  BE  CONSiOEREO: 
(Qosed  to  the  Public  1:30  PM). 

1.  Insurance  Proiect  in  Peru.  *', 

2.  Insurance  Project  in  Russia.  ^.  , 

3.  Insurance  Project  in  Indonesia. 

4.  Pending  Majw  Projects.  _.  .^ 

5.  Enviroiunental  Report. 

6.  Af^noval  of  Septmnber  17, 1996  Minutes 
(QoMd  Portion). 

CONTACT  PERSON  FOR  INFORMATION: 
Information  on  the  meeting  may  be 
obtained  from  Connie  M.  Downs  at  (202) 
336-8438. 

Dated:  December  1, 1996. 
Caimie  M.  DewM, 
OPIC  Corporate  Secretary. 
[FR  Doc  96-31008  Piled  12-2-96;  3:19  fan] 
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INTERNATIONAL  TRADE 
COMMISSION 

ClnyemgeBeni  Noe.  731-TA-797-78I 
(PfsUinlnefy)] 

Collated  Roofing  NaJUs  From  CMna, 
Korea,  and  Tahwan 

AGENCY:  United  States  International 
Trade  Commission. 
ACTION:  Institution  of  antidumping 
investigations  and  scheduling  of 
preliminary  phase  investigations. 


r 


f:  The  Commission  hereby  gives 
notice  of  the  institution  of  investigations 
and  commencement  of  preliminary 
phase  antidumping  Investigations  Nos. 
731-TA-757-759  (Preliminary)  under 
section  733(a)  of  the  Tariff  Act  of  1930 
(19  U.S.C  §  1673b(a))  (the  Act)  to 
determine  whether  there  is  a  reasonable 
indication  tlfiit  an  industry  in  the 
United  States  is  materially  injured  or 
threatened  with  material  injury,  or  the 
establishment  of  an  industry  in  the 
United  States  is  mat«ially  retarded,  by 
reason  of  imports  from  China.  Korea, 
and  Taiwan  of  collated  roofing  nails, 
provided  for  in  subheading  7317.00.55 
of  the  Harmonized  Tariff  Schediile  of 
the  United  States,  that  are  alleged  to  be 
sold  in  the  United  States  at  less  than  fair 
value.  Unless  the  Department  of 
Commerce  extends  the  time  for 
initiation  pursuant  to  section 
732(c)(1)(B)  of  the  Act  (19  U.S.C. 
S  1673a(c)(l)(B)),  the  Commission  must 
reach  preliminary  determinations  in 
antidumping  investigations  in  45  days, 
or  in  this  case  by  January  10, 1997.  'The 
Commission's  views  are  due  at  the 
Department  of  Commerce  within  five 
btisiness  days  thereafter,  or  by  January 
17. 

For  further  information  concerning 
the  conduct  of  these  investigations  and 
rules  of  general  application,  consult  the 
Commission's  Rules  of  Practice  and 
Procedure,  pari  201,  subparts  A  through 
E  (19  CFR  part  201),  and  part  207, 
subparts  A  and  B  (19  CFR  part  207),  as 
amexKied  in  61  FR  37818  (July  22, 1996). 
EFFECTIVE  DATE:  November  26, 1996. 
FOR  FURTHER  (NFORMATKM  CONTACT: 
Larry  Reavis  (202-205-3185),  Office  of 
Investigations,  U.S.  International  Trade 
Commission,  500  E  Street  SW., 
Washington,  DC  20436.  Hearing- 
impaired  persons  can  obtain 
information  on  this  matter  by  contacting 
the  Commission's  TDD  terminal  on  202- 
205-1810.  Persons  with  mobility 
impairments  who  will  need  special 
assistance  in  gaining  access  to  the 
Commission  ^ould  contact  the  OfBce 
of  the  Secretary  at  202-205-2000. 
General  information  concerning  the 
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Commissipn  may  also  be  obtained  by 
accessing  its  internet  server  [http:// 
¥nvw.  usitc.gov  or  ftp://ftp.usitc.gov). 
SUPPta»fTARY  INFORMA-nON: 
Background. — ^These  investigations  are 
being  instituted  in  response  to  a  petition 
filed  on  November  26, 1996,  by  the 
Paslode  Division  of  Illinois  Tool  Works 
Inc.,  Vernon  Hills,  Illinois. 

Participation  in  the  investigations  and 
'  public  service  list. — Persons  (other  than 
petitioners)  wishing  to  participate  in  the 
investigations  as  parties  must  file  an 
entry  of  appearance  with  the  Secretary 
to  the  Commission,  as  provided  in 
sections  201.11  and  207.10  of  the 
Commission's  rules,  not  later  than  seven 
days  after  publication  of  this  notice  in 
the  Federal  Register.  Industrial  users 
and  representative  consumer 
organizations  have  the  right  to  appear  as 
parties  in  Commission  antidumping 
investigations.  The  Secretary  will 
prepare  a  public^  service  list  containing 
the  names  and  addresses  of  all  persons, 
or  their  representatives,  who  are  parties 
to  these  investigations  upon  the 
expiration  of  the  period  for  filing  entries 
of  appeai-ance. 

Limited  disclosure  of  business 
proprietary  information  (BPI)  under  an 
administrative  protective  order  (APO) 
and  BPI  service  list. — Pursuant  to 
section  207.7(a)  of  the  Commission's 
rules,  the  Secretary  will  make  BPI 
gathered  in  these  investigations 
available  to  authorized  applicants 
representing  interested  parties  (as 
defined  in  19  U.S.C.  1677(9))  who  are 
parties  to  these  investigations  under  the 
APO  issued  in  the  investigations, 
provided  that  the  applicaticHi  is  made 
not  later  than  seven  days  after  the 
publication  of  this  notice  in  the  Federal 
Register.  A  separate  service  list  will  be 
maintained  by  the  Secretary  for  those 
parties  authorized  to  receive  BPI  under 
the  APO. 

Conference. — The  Commission's 
Director  of  Operations  has  scheduled  a 
conference  in  connection  with  these 
investigations  for  9:30  a.m.  on  December . 
17, 1996,  at  the  U.S.  International  Trade 
Commission  Building,  500  E  Street  SW., 
Washington,  DC.  Parties  wishing  to 
participate  in  the  conference  should 
contact  Larry  Reavis  (202-205-3185) 
not  later  than  noon,  December  16,  to 
arrsnge  for  their  appearance.  Parties  in 
support  of  the  imposition  of 
antidumping  duties  in  these 
investigations  and  parties  in  opposition 
to  the  imposition  of  such  duties  will 
each  be  collectively  allocated  one  hour 
within  which  to  make  an  oral 
presentation  at  the  conference.  A 
nonparty  who  has  testimony  that  may 
aid  the  CtHnmission's  deliberations  may 


request  permission  to  present  a  short 
statement  at  the  conference. 

Written  submissions. — ^As  provided  in 
sections  201.8  and  207.15  of  the 
Commission's  rules,  any  person  may 
submit  to  the  Commission  on  or  before 
£)ecember  20, 1996,  a  written  brief 
containing  information  and  arguments 
pertinent  to  the  subject  matter  of  the 
investigations.  Parties  may  file  written 
testimony  in  connection  with  their 
presentation  at  the  conference  no  later 
than  three  days  before  the  conference.  If 
briefs  or  written  testimony  contain  BPI, 
they  must  conform  with  the 
requirements  of  sections  201.6.  207.3, 
and  207.7  of  the  Commission's  rules. 

In  accordance  with  sections  201.16(c) 
and  207.3  of  the  rules,  each  document 
filed  by  a  party  to  the  investigations 
must  be  served  on  all  other  parties  to 
the  investigations  (as  identified  by 
either  the  public  or  BPI  service  list),  and 
a  certificate  of  service  must  be  timely 
filed.  The  Secretary  will  not  accept  a 
document  for  filing  without  a  certificate 
of  service. 

Authorfty:  These  investigations  are  being 
conducted  under  authority  of  title  VII  of  the 
Tariff  Act  of  1930:  this  notice  is  published 
pursuant  to  section  207.12  of  the 
Commission's  rules. 

By  order  of  the  Commission. 

Issued:  Novemt)er  27, 1996. 
Donna  R.  Koehnke, 
Secretary. 

fFR  Doc.  9&-30823  Filed  12-03-96;  8:45  am] 
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Pnvestigation  332-372) 

The  Economic  Implications  of 
Liberalizing  APEC  Tariff  and  Nontarfff 
Barriers  to  Trade 

agency:  United  States  International 
Trade  Commission. 
ACTION:  Institution  of  investigation, 
scheduling  of  public  symposium,  and 
call  for  papers. 

EFFECTIVE  DATE:  November  25, 1996. 
SUMMARY:  Following  receipt  on 
November  1, 1996  of  a  request  from  the 
U.S.  Trade  Representative,  the 
Commission  instituted  Investigation  No. 
332-372,  The  Economic  Implications  of 
Liberalizing  APEC  Tariff  and  Nontariff 
Barriers  To  Trade,  under  section  332(g) 
of  the  Tariff  Act  of  1930  (19  U.S.C. 
1332(g)).  As  requested,  the  investigation 
will  seek  to  provide  an  objective,  critical 
report,  based  on  a  symposium  to  be  held 
by  the  Commission,  on  the 
identification  and  assessment  of  the 
impact  of  nontariff  barriers  (NTBs)  to 
trade  and  investment  in  APEC  and  on 
the  general  equilibrium  modeling  of 


APEC  trade.liberalization.  The 
Commission  will  confine  the 
investigation  to  studies  that  are  already 
underway  or  have  been  recently 
completed.  The  Commission  will  offer 
the  opportunity  for  all  econOT^c 
researchers  selected  for  participation  in 
the  symposium  to  present  their  findings 
on  the  evaluation  of  NTBs  to  trade  and 
investment  in  the  APEC  region  and  the 
general  equilibrium  modeling  of  APEC 
trade  liberalization  at  the  symposium. 
To  promote  an  objective,  critical 
assessment  of  this  body  of  inquiry, 
economic  researchers  recognized  as 
experts  in  their  fields  will  also  be 
designated  to  provide  a  critical 
assessment  of  the  merits  and  limitations 
of  the  methods  and  data  employed  in 
the  research.  The  final  report  will  be 
submitted  to  USTR  approximately  six 
months  after  the  symposium. =%e  final 
report  will  consist  of  four  parts:  (1)  an 
assessment  of  the  principal  results 
presented  at  the  symposium,  both  with 
respect  to  identified  trade  barriers  and 
distortions  in  the  APEC  area  and  with 
respect  to  modeling  of  APEC 
liberalizatioh,  (2)  a  compilation  of  the 
technical  papers  submitted  in  the 
symposium,  togetlier  with  any  revisions 
or  comments  the  authors  may  make  in 
response  to  the  critiques  recei^red  in  the 
symposium,  (3)  a  compilation  of  the 
written  critiques  of  those  papers,  and  (4) 
an  objective  summary'  and  critical 
evaluation  by  the  Commission  of  the 
analytical  fiemeworks  and  of  the  main 
findings  of  these  papers. 
FOR  FURTHER  INFORMATION  CONTACT: 
Nancy  Benjamin,  Office  of  Economics, 
at  (202-205-3125).  The  media  should 
contact  Margaret  O'Laughlin,  Office  of 
External  Relations  (202^05-1819). 
Hearing  impaired  indiviiWls  are 
advised  that  information^n  this  matter 
can  be  obtained  by  contKting  the  TDD 
terminal  on  (202-205-1^10). 

Call  for  Papers 

The  Commission  encourages  all 
parties  currently  engaged  in  the 
evaluation  of  NTBs  to  trade  and 
investment  among  APEC  members  or 
the  general  equilibrium  modeling  of 
APEC  trade  liberalization  to  present 
their  work  at  the  symposium.  The 
purpose  of  the  symposium  is  to  examine 
critically,  through  peer  review  by 
recognized  experts,  studies  recently 
completed' or  currently  being  developed 
that  meet  recognized  academic 
standards.  Research  within  the  scope  of 
this  investigation  include  the  following: 

•  Papers  identifying  and  assi^ssing  the 
impact  of  barriers  to  trade  and 
investment  in  the  APEC  region  other 
than  tariff  barriers  and  quantitative 
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restrictioas.  This  category  includes  any 
other  non-tariff  barriers  as  well  as 
policies  and  practices  with  respect  to 
regulation,  intellectual  property  rights, 
standards  and  conformance,  customs 
procedureSifinvestment,  oligopolistic 
behavior,  services,  and/or  government 
procurement  which  materially  limit 
trade  and  investment  but  for  which 
there  has  hitherto  been  relatively  little 
quantitative  assessment. 

•  Papers  emphasizing  modeling  of 
APEC  trade  liberalizatioH  with 
economy-wide  perspectives. 

•  Papers  which  bridge  and  synthesize 
the  above  two  areas  of  interest  would  be 
particularly  welcome. 

Papers  presented  at  the  symposium 
must  meet  the  following  criteria: 

(1)  Ail  papers  must  describe  any 
technical  assimiptions  and  methods 
employed  to  obtain  the  results 
presented  and  provide  full  details  about 
the  data  and  scenarios  evaluated.  This 
requirement  is  critical  because  the 
purpose  of  the  symposium  is  to  provide 
an  objective  critical  assessment  of  this 
research. 

(2)  The  research  described  in  papers 
emphasizing  modeling  of  APEC  trade 
liberalization  must  be  economy-wide  in 
scope,  whether  they  are  multi-country 
models  or  single-country  models. 
Economy-wide  models  include  all 
sectors  of  the  economies  represented, 
though  with  varying  degrees  of 
disaggregation,  and  allow  for  explicit 
analysis  of  the  complex  interactions 
inhOTent  in  comprehensive  economic 
policy  changes,  such  as  bee  trade 
agreements,  even  when  the  focus  of 
such  analysis  is  on  a  particular  sector. 
Research  within  the  scope  of  this 
investigation  include  both  (i) 
computable  general  equilibrium  (CGE) 
trade  policy  modeUng:  and  (ii) 
economy-wide,  multi-sector 
macroeconomic  models.  The  research 
should  take  into  account  the  effects  of 
APEC  trade  liberaUzation  on 
production,  income,  trade,  employment, 
and  prices.  Because  scheduling  will  be 
tight,  persons  interested  in  presenting 
papers  or  participating  as  discussants 
should  submit  a  curriculimi  vitae  and 
description  of  the  relevant  research  to 
Nancy  Benjamin  (202-205-3125)  or  . 
William  Donnelly  (202-205-3223), 
Research  Division,  Office  of  Economics, 
U.S.  International  Trade  Commission, 
by  May  30.  1997. 

Discussants  will  be  designated  to 
provide  detailed  written  critiques  of  the 
papers  reviewed.  All  papers  to  be 
presented  must  meet  recognized 
academic  standards.  It  is  also  required 
that  all  papers  be  technically 
transparent  and  provide  technical 
details  about  the  methods  and  data 


employed  to  obtain  results.  The  final 
scheduling  of  papers  and  discussants 
will  be  made  by  Commission  staff  and 
will  be  published  in  a  subsequent   * 
Federal  Register  notice  by  July  15, 1997. 
All  papers  must  be  provided  to  the 
Commission  in  a  form  ready  for  ■    • 

distribution  30  days  prior  to  the      • '',    ■ 
symposiiun,  and  must  meet  the  criteria 
outlined  above. 

symposium:  The  symposium  will  be  held 
on  September  11  and  12.  1997  at  the 
U.S.  International  Trade  Commission, 
500  E  Street.  SW.,  Washington  DC. 
Members  of  the  pubUc  may  attend  the 
symposium  and  there  will  be  an 
opportunity  for  brief  technical 
comments  on  the  papers  from  the 
audience.  Those  who  would  like  to 
attend  the  symposium  are  requested  to 
indicate  their  intention  by  sending  a 
letter  or  fax  to  the  Office  of  Economics, 
U.S.  International  Trade  Commission 
(fox  no.  202-205-2340)  by  September  2, 
1997. 

By  order  of  the  Commission.  "■ 

Issued:  November  27, 1996. 
Donna  R.  Koalmke, 
Secretary. 

[FR  Doc.  96-30896  Piled  12-03-96;  8:45  am] 
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DEPAFmiENt  OF  JUSTICE 

Notice  of  Lodging  of  Consent  Decree 
Pursuant  to  the  Comprehensive 
Environmental  Response 
Compensation  and  Liability  Act  of  1980 
as  Amended 

In  accordance  with  Department  of 
Justice  policy.  28  CFR  50.7  notice  is 
hereby  given  that  a  proposed  consent 
decree  in  United  States  v.  Farber,  et  al.. 
Civil  No.  86-3736,  was  lodged  on 
November  19.  1996.  with  the  United 
States  District  Court  for  the  District  of 
New  Jersey.  The  decree  resolves  claims 
against  Benjamin  Fartier  in  the  above- 
referenced  action  under  the 
Comprehensive  Environmental 
Response,  Compensation,  and  Liability 
Act  ("CERCLA")  for  contamination  at 
the  Syncon  Resins  Site  in  South  Kearny, 
New  Jersey  (the  "Site").  In  the  proposed 
consent  decree,  Mr.  Farber  agrees  to  a 
judgment  against  him  in  the  amoimt  of 
$19  million,  agrees  to  reimburse  the 
Environmental  Protection  Agency 
("EPA")  for  $750,000  in  past  response 
costs  incurred  by  EPA  at  the  Site,  pay 
the  net  proceeds  of  the  sale  of  the  Site 
and  pay  a  percentage  of  any  insurance 
recovery  relating  to  the  Site.  This 
settlement  was  reached  based  on  an 
assessment  of  Mr.  Fartwr's  ability  to 
pay. 


The  Department  of  Justice  wijl 
receive,  for  a  period  of  thirty  (30)  days 
from  the  date  of  this  pubHcation, 
comments  relating  to  the  proposed 
consent  decree.  Comments  should  be 
addressed  to  the  Assistant  Attorney 
General  for  the  Environment  and 
Natural  Resources  Division,  Department 
of  Justice,  Washington,  DC.  20530.  and 
should  refer  to  United  States  v.  Farber, 
et  al,  DOJ  Ref.  Number  90-11-3-116. 

The  proposed  consent  decree  may  be 
examined  at  the  Office  of  the  United 
States  Attorney.  970  Broad  St..  Room 
502.  Newark,  New  Jersey,  07102;  the 
Region  n  Office  of  the  Environmental 
Protection  Agency,  290  Broadway,  New 
York,  NY  10278;  and  the  Consent 
Decree  Library,  1120  G  Street,  N.W.,  4th 
Floor,  Washington,  D.C  20005,  (202) 
624-0892.  A  copy  of  the  proposed 
consent  decree  may  be  obtained  in 
person  or  by  mail  from  the  Consent 
Decree  Library.  In  requesting  a  copy, 
please  refer  to  the  referenced  case  and 
enclose  a  check  in  the  amount  of  $8.00 
for  the  Consent  Decree  (25  cents  per 
page  reproduction  costs),  payable  to  the 
Consent  Decree  Library. 
Bruce  S.  Gelber, 

Deputy  Section  Chief,  Environmental 
Enforcement  Section,  Environment  and 
Natural  Resources  Division. 
[FR  Doc  96-30891  Filed  12-3-96;  8:45  am) 
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Notice  of  Lodging  of  Settlement 
Agreements  Pursuant  to  the 
Comprehensive  Environmental 
Response,  Compensation,  and  Liability 
Act 

Notice  is  hereby  given  that  proposed 
Settlement  Agreements  in  United  States 
V.  H.  K.  Porter  Company.  Inc.,  et  al.. 
Civil  Action  No.  96C-579  and  In  Re  H. 
K.  Porter  Company,  Inc.,  Bankruptcy 
No.  91-00468WWB  were  lodged  with 
the  United  States  District  Court  for  the 
Western  District  of  Pennsylvania  on 
November  4, 1996  and  filed  with  the 
United  States  Bankruptcy  Court  for  the 
Western  District  of  Pennsylvania  on 
November  6, 1996.  The  proposed 
Settlement  Agreements  resolve  the 
claims  of  the  plaintiff,  the  United  States 
of  America,  filed  against  defiendant,  H. 
K.  Porter.  Inc.  ('Torter")  in  district  court 
and  bankruptcy  court  pursuant  to 
Sections  106  and  107  of  the 
Comprehensive  Environmental 
Response,  Compensation  and  Liability 
Act  ("CERCLA"),  42  U.S.C.  9601  et  seq. 

The  Settlement  Agreements  p>ertain  to 
the  Bollinger  Steel  Superfund  Site 
("Site"),  located  in  the  Borough  of 
Ambridge,  Beaver  County, 
Pennsylvania.  They  require  Porter,  a 


Federal  Register  /  Vol.  61.  No.  234  /  Wednesday,  December  4,  1996  /  Notices  64367 


prior  owner  and  operator  of  the  Site,  to 
stipulate  to  the  United  States'  contested 
cltdm  in  bankruptcy  as  a  general 
allowed  unsecured  claim  of  $1,550,000 
and  to  relinquish  any  claims  it  may 
have  against  the  United  States.  The 
Settlement  Agreements  also  include 
covenants  not  to^  sue  by  the  United 
States  under  Sections  106  and  107  of 
CERCLA,  42  U.S.C.  9601  et  seq..  and 
Section  7003  of  the  Resource 
Conservation  and  Recovery  Act 
("RCRA "),  42  U.S.C.  6973,  and  provide 
Porter  with  contribution  protection. 

The  Department  of  Justice  will 
receive,  for  a  period  of  thirty  (30)  dajrs 
fit}m  the  date  of  this  publication, 
comments  relating  to  the  proposed 
consent  decree.  Comments  should  be 
addressed  to  the  Assistant  Attorney 
General  for  Environment  and  Natural 
Resources  Division,  Department  of 
Justice,  Washington,  D.C.  20530,  and 
should  refer  to  United  States  v.  H.  K. 
Porter  Company.  Inc.,  et  al.,  DOJ  Ref.  # 
90-11-2-738C.  Commentors  may 
request  an  opportunity  for  a  public 
meeting  in  the  affected  area,  in 
accordance  with  Section  7003(d)  of 
RCRA. 

The  proposed  Settlement  Agreements 
may  be  examined  at  the  Office  of  the 
United  States  Attorney,  Western  District 
of  Permsylvania,  633  United  States  Post 
Office  &  Court  House,  7th  Avenue  & 
Grant  Street,  Pittsburgh,  Pennsylvania 
15219;  the  Region  ID  Office  of  the 
Environmental  Protection  Agency,  841 
Chestnut  Building,  Philadelphia, 
Pennsylvania,  19107;  and  at  the  Consent 
Decree  Library,  1120  G  Street,  N.W..  4th 
Floor,  Washington,  D.C.  20005,  (202) 
624-0892.  A  copy  of  the  proposed 
Settlement  Agreements  may  be  obtained 
in  person  or  by  mail  from  the  Consent 
Decree  Library,  1120  G  Street,  N.W.,  4th 
Floor,  Washington,  D.C.  20005.  In 
requesting  a  copy  of  the  body  of  the 
proposed  Settlement  Agreements,  please 
refer  to  the  referenced  case  and  enclose 
a  check  in  the  amount  of  $4.00  (25  cents 
per  page  reproduction  costs),  for  each 
copy.  The  check  should  be  made 
payable  to  the  Consent  Decree  Library. 
Joel  M.  Gro^ 

Chief,  Environmental  Enforcement  Section, 
Envimnment  and  Natural  Resources  Division. 
|FR  Doc.  9&-30806  Filed  12-3-96;  8:45  am) 
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Notice  of  Lodging  of  Consent  Decree 
Pursuant  to  tiie  Compreiiensive, 
Environmental  Response, 
Compensation  and  Uabiiity  Act 
C'CERCLA") 

In  accordance  with  Departmental 
policy,  28  CFR  50.7,  and  Section 


122(d)(2)  of  CERCLA,  42  U.S.C 
9622(d)(2),  notice  is  hereby  given  that  a 
proposed  consent  decree  in  United 
States  V.  Harris  Corporation,  Qvil 
Action  No.  96-1237-aV-ORL-19  was 
lodged  on  November  20, 1996,  with  the 
United  States  District  Court  for  the 
Middle  District  of  Florida.  This 
agreement  resolves  a  judicial 
enforcement  action  brought  by  the 
United  States  against  Harris  Corporation 
("Harris")  pursuant  to  Sections  106(a) 
and  107  of  CERCLA,  42  U.S.C.  9606(a) 
and  9607.  The  United  States  seeks 
recovery  of  response  costs  and 
injunctive  relief  in  order  to  remedy 
conditions  in  connection  with  the 
release  or  threatened  release  of 
hazardous  substances  into  the 
environment  at  and  from  Operable  Unit 
Two  ("OU2")  of  the  Harris  Corporation/ 
Palm  Bay  facility  Superfund  Site 
("Site").  The  Site  is  located  in  Palm 
Bay,  Brevard  County,  Florida. 

The  Site  facility  is  divided  into  two 
major  operating  business  units:  The 
Semiconductor  Sector  to  the  north  and 
Electronics  Systems  Sector  to  the  south. 
For  purposes  of  investigation,  EPA 
divided  the  contamination  at  the  Site 
into  two  operable  units,  with  the  first 
operable  unit  ("OUl")  to  address 
contamination  in  the  groundwater 
underlying  the  Electronic  Systems 
Sector.  The  second  operable  imit 
("OU2")  addresses  the  soils,  sediment, 
and  surface  water  throughout  the  Site, 
and  the  groundwater  underlying  the 
Semiconductor  Sector.  The  Court 
entered  a  Consent  Decree  on  October  25, 
1991,  and  an  Amendment  to  Consent 
Decree  on  June  1,  1993,  in  Civil  Action 
No.  91-624-aV-ORL-19.  with  respect 
to  OUl. 

EPA  selected  a  remedy  for  OU2  which 
it  set  forth  in  a  Record  of  Decision 
("ROD")  executed  on  February  15, 1995, 
and  modified  by  an  Explanation  of  ' 
Significant  Differences  ("ESD") 
executed  on  December  8, 1995.  In  the 
ROD,  EPA  selected  a  groundwater 
remedy  which  includes  continued 
operation  of  the  existing  groundwater 
recovery  and  treatment  system, 
conversion  of  existing  recovery  well 
SC-TS4  to  a  monitoring  well,  the 
addition  of  a  new  40-foot  monitoring 
well  on  the  southwestern  portion  of 
OU2,  and  continued  groundwater 
monitoring  until  all  performance 
standards  are  met.  EPA  selected  a  No- 
Action  remedy  for  the  soils,  sediment, 
and  surface  water  throughout  the  entire 
site,  as  no  hazardous  substances  were 
detected  in  any  of  these  media  above  the 
appropriate  action  level. 

The  consent  decree  requires  Harris  to 
perform  this  remedy  as  set  forth  in  the 
ROD  for  OU2.  Harris  also  agreed  to  pay 


$112,000  inpast  response  costs  incurred 
by  the  United  States  at  OU2,  and  to  pay 
future  response  costs  which  the  United 
States  will  incur  at  the  Site. 

The  Department  of  Justice  will 
receive,  for  a  period  of  thirty  (30)  days 
from  the  date  of  this  publication, 
comments  relating  to  the  proposed 
consent  decree.  Comments  should  be 
addressed  to  the  Assistant  Attorney 
General  for  the  Environment  and 
Natural  Resources  Division,  Department 
of  Justice,  Washington,  DC  20530,  and 
should  refer  to  United  States  v.  Harris 
Corporation,  DOJ  Ref  #90-11-2-1137. 

Tne  proposed  consent  decree  may  be 
examined  at  the  office  of  the  United 
States  Attorney,  201  Federal  Building, 
80  North  Houghey  Avenue,  Orlando, 
Florida  32801;  the  Region  4  office  of  the 
Environmental  Protection  Agency,  100 
Alabama  Street,  S.W.,  Atlanta,  Georgia 
30303;  and  at  the  Consent  Decree 
Library.  1120  G  Street,  NW..  4th  Floor, 
Washington,  DC  20005,  (202)  624-0892. 
A  copy  of  the  proposed  consent  decree 
may  be  obtained  in  person  or  by  mail 
from  the  Consent  Decree  Library,  1120 
G  Street,  NW.,  4th  Floor,  Washington, 
DC  20005.  In  requesting  a  copy  please 
refier  to  the  referenced  case  and  enclose 
a  check  for  the  reproduction  costs.  If 
you  request  a  copy  of  the  Consent 
Decree  without  attachments,  which 
attachments  include  the  ROD,  Statement 
of  Woii^nd  ESD,  then  the  amount  of 
the ch^k  should  be  $19.75  (79  pages  at 
25  cents  per  page).  If  you  request  a  copy 
of  the  Consent  Decree  with  the  above 
stated  attachments,  then  the  amount  of 
the  check  should  be  $39.75  (159  pages 
at  25  cents  per  page).  The  check  should 
be  made  payable  to  the  Consent  Decree 
Library. 
JodKLGraas, 
Chief,  Environmental  Enfordfment  Section, 
Environment  and  Natural  Resources  Division. 
IFR  Doc.  96-30894  Filed  12-3-96;  8:45  am) 
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Notice  of  Lodging  of  Consent  Decree 
Pursuant  to  ttie  Comprehensive 
Environmental  Response, 
Compensation,  and  Uabiiity  Act  and 
tiM  Resource  Conservation  and 
Recovery  Act 

In  accordance  with  Departmental 
policy,  28  CFR  50.7,  Section  122(d)(2)  of 
the  Comprehensive  Environmental 
Response,  Compensation,  and  Liability 
Act  ("CERCLA"),  42  U.S.C.  9622(d)(2), 
and  Section  7003(d)  of  the  Resource 
Conservation  and  Recovery  Act 
("RCRA"),  42  U.S.C.  6973(d),  notice  is 
hereby  given  that  a  proposed  consent 
decree  in  United  States  v.  Johnson 
Controls,  Inc.  v.  City  of  Dover.  Delaware, 
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et  al..  Civil  Action  No.  93-335  LON,  was 
lodged  on  November  IS,  1996,  with  the 
U.S.  District  Court  for  the  District  of 
Delaware.  The  proposed  consent  decree 
would  settle  an  action  that  the  United 
States  brought  on  behalf  of  the  U.S. 
Environmental  Protection  Agency  under 
Section  107(a)  of  the  Comprehensive 
Environmental  Response, 
Compensation,  and  Liability  Act,  as 
amended  ("CERCLA"),  42  U.S.C 
9607(a),  against  Johnson  Controls,  Inc. 
("JQ"),  for  recovery  of  response  costs 
inciured  by  the  United  States  in 
connection  with  the  Wildcat  Landfill 
Superfund  Site,  located  in  Kent  County, 
Delaware,  near  the  City  of  Dover  ("the 
Site").  The  consent  decree  would  also 
resolve  the  claims  that  JQ  brought  in 
this  action  under  Section  113(f)(1)  of 
CERCLA.  42  U.S.C.  9613(0(1).  against 
third-party  defendants  the  City  of  Dover, 
Delaware,  the  U.S.  Department  of 
Defianse,  ILC  Dover,  Inc.,  ILC  Industries, 
Inc..  J.C  Penney  Co.,  Inc.,  General 
Foods  Corp.,  and  Sherwin-Williams  Co., 
alleging  that  those  parties  were  liable  to 
reimburse  JQ  for  an  equitable  share  of 
any  response  costs  for  which  JCI  was 
found  liable  to  reimburse  the  United 
States  relating  to  the  Site.  Under  the 
terms  of  the  consent  decree,  the 
$550,000  in  funds  that  the  Settling 
Defendants  (JQ  and  each  of  the  third- 
party  defendants)  collectively  have  paid 
into  an  escrow  account  pending 
finalization  of  this  proposed'settlement, 
plus  interest,  will  be  paid  to  the  United 
States  to  reimburse  the  EPA  Hazardous 
Substance  Superfund. 

The  Department  of  Justice  wiU 
receive,  for  a  period  of  thirty  (30)  days 
from  the  date  of  this  publication, 
comments  relating  to  the  proposed 
consent  decree.  Comments  should  be 
addressed  to  the  Assistant  Attorney 
General  of  the  Environment  and  Natural 
Resources  Division,  Department  of 
Justice,  Washington,  E)C  20530,  and 
should  refer  to  United  States  v.  Johnson 
Controls,  Inc.  v.  City  of  Dover,  Delaware, 
et  al.,  D.J.  No.  90-11-3-595.  hi  addition, 
pursuant  to  Section  7003(d)  of  RCRA,  42 
U.S.C.  6973(d).  any  member  of  the 
public  who  desires  a  public  meeting  in 
the  area  affected  by  the  proposed 
consent  decree  in  order  to  discuss  the 
proposed  consent  decree  prior  to  its 
final  entry  by  the  court  may  request  that  ^ 
such  a  meeting  be  held.  Any  such 
request  for  a  public  meeting  should  be 
sent  to  the  same  address  and  bear  the 
same  reference  as  indicated  above  for 
submission  of  comments. 

The  proposed  consent  decree  may  be 
examined  at  the  office  of  the  U.S. 
Attorney  for  the  District  of  Delaware, 
1201  Market  Street,  Suite  1100, 
Wilmington,  DE  1989»-2046;  the  Region 


in  Office  of  the  Environmental 
Protection  Agency,  841  Chestnut 
Building.  Philadelphia,  PA  19107;  and 
at  the  Consent  Decree  Library,  1120  G 
Street  NW.,  4th  floor,  Washington,  DC 
20005.  A  copy  of  the  proposed  consent 
decree  may  be  obtained  in  person  or  by 
mail  horn  the  Consent  Decree  Library, 
1120  G  Street  NW.,  4th  floor, 
Washington,  DC  20005.  In  requesting  a 
copy,  please  enclose  a  check  in  the 
amount  of  $7.75  (25  cents  per  page 
reproduction  costs)  payable  to  the 
Consent  Decree  Library. 
Walkm-Sm^ 

Deputy  Chief.  Environmental  Enforcement 
Section,  Environment  and  Natural  Resources 
Division. 
[FR  Doc  96-30807  Filed  12-3-96;  8:45  ami 


Notice  of  Lodging;  Second 
Modification  of  the  Partial  Consent 
Decree  on  Remediation  Between 
United  States,  State  of  New  York  and 
Occidental  Ctiemlcal  Corporation 
Pursuant  to  the  Comprehensive 
Envtronmental  Response, 
Compensation  and  Liability  Act 

In  accordance  with  Departmental 
poUcy,  28  CFR  §  50.7,  38  Fed.  Reg. 
19029,  and  Section  122(d)  of  the 
Comprehensive  Environmental        ->' 
Response,  Compensation  and  Liability 
Act.  as  amended  (CERCLA),  42  U.S.C. 
§  9622(d),  notice  is  hereby  given  that  on 
November  15, 1996,  a  profMDsed  Second 
Modification  of  the  Partial  Consent 
Decree  on  Remediation  between  United 
States,  State  of  New  York  and 
Occidental  Chemical  Corp.  was  lodged 
with  the  United  States  District  Court  for 
the  Western  District  of  New  York  in 
United  States  v.  Occidental  Chemical 
Corporation,  et  al.  (Love  Canal),  Civil 
Action  No.  79-990(JTC). 

The  Love  Canal  litigation  was 
commenced  in  1979  seeking  injunctive 
relief  and  cost  recovery  in  connection 
with  the  disposal  by  Occidental  of 
hazardous  substances  at  the  Love  Canal 
Landfill  Site  near  Niagara  Falls,  New 
York.  On  March  19,  1996,  the  Court 
entered  a  Consent  Decree  pursuant  to 
which  the  United  States  will  recover  a 
total  of  $137  million  (plu^  interest)  in 
y^sponse  costs  incurred  in  connection 
with  the  Site.  On  July  1, 1994,  the  Court 
approved  a  Consent  Judgment  between 
New  York  Slate  and  Occidental  under 
which  Occidental  agreed,  inter  alia,  to 
perform  operation  and  maintenance 
(O&M)  of  the  remedy  at  the  Site  and  to 
pay  $98  million  in  settlement  of  the 
State's  claim.  The  instant  Decree  will 
not  affect  either  of  these  prior 
settlements. 


The  Second  Modification  modifies  the 
Partial  Consent  Decree  on  Remediation 
(PCD),  which  was  previously  entered  on 
September  20.  1989.  Under  the  original 
PCI),  all  wastes  from  the  Love  Canal  site 
were  to  be  incinerated.  Subsequent 
regulations  provide  that  certain  wastes 
with  low  levels  of  toxicity  can  be 
landfilled  at  licensed  facilities.  The 
Second  Modification  to  the  PCD  would, 
upon  entry  by  the  Court,  authorize 
Occidental  to  landfill  some  Love  Canal 
wastes  in  accordance  with  applicable 
regulations  and  incinerate  remaining 
wastes.  The  Second  Modification  will 
retain  the  standards  for  thermal 
destruction  contained  in  the  original 
Decree.  These  standards  are  more 
stringent  than  are  otherwise  required 
under  current  regulations.  These 
changes  are  described  in  greater  detail 
in  the  Explanation  of  Significant 
Differences  (ESD),  which  was  prepared 
by  the  United  States  Environmental 
Protection  Agency  (EPA),  and  which 
accompanies,  and  is  a  part  of,  the 
Second  Modification.  The  instant 
Decree,  if  approved  by  the  Court,  will 
resolve  all  outstanding  remedial  issues 
in  the  Love  Canal  litigation. 

The  Department  of  Justice  will 
receive,  for  a  period  of  thirty  (30)  days 
from  the  date  of  this  publication, 
comments  relating  to  the  Decree 
Modification.  Comments  should  be 
addressed  to  the  Assistant  Attorney 
General  of  the  Environment  and  Natural 
Resources  Division,  Department  of 
Justice,  Washington,  D.C.  20530,  and 
should  refer  to  United  States  v. 
Occidental  Chemical  Corporation,  D.J. 
Ref.  90-5-1-1-1229. 

The  proposed  Decree  Modification 
may  be  examined  at  the  Office  of  the 
United  States  Attorney,  Western  District 
of  New  York  at  Federal  Centre,  138 
Delaware  Avenue,  Buffalo,  New  York 
14202;  the  offices  of  EPA— Region  II  at 
290  Broadway,  New  Yoric,  New  York 
10007-1866;  and  at  the  Consent  Decree 
Library  at  1120  G  Street,  N.W.,  4th 
Floor.  Washington.  D.C.  20005,  (202) 
624-0892.  A  copy  of  the  proposed 
Decree  Modification  may  be  obtained  in 
person  or  by  mail  from  the  Consent 
Decree  Library,  1120  G  Street,  N.W.,  4th 
Floor,  Washington,  D.C.  20005.  In 
requesting  a  copy,  please  enclosed  a 
check  in  the  amount  of  $5.50  (25  cents 
per  page  reproduction  cost)  payable  to 
the  Consent  Decree  Library. 
Bruce  S.  Gelber, 

Principal  Deputy  Chief,  Enviroainental 
Enforcement  Section.  Environment  and 
Natural  Resources  Division. 

|FR  Doc.  96-30893  Filed  12-3-96;  8:45  am) 
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Notice  of  Lxxlging  of  Consent  Decree 
Pursuant  to  the  Reeource 
Conservation  and  Recovery  Act  and 
the  Clean  Air  Act 

Notice  is  hereby  given  that  a  consent 
decree  with  Qualcer  State  Corporation  in 
United  States  and  State  of  West  Virginia 
V.  Quaker  State  Corporation,  Civil 
Action  No.  93-0196W  (N.D.  W.  Va.). 
was  lodged  on  November  1 2, 1996.  The 
consent  decree  resolves  the  claims  of 
the  United  States  and  the  State  of  West 
Virginia  under  the  Resource 
Conservation  and  Recovery  Act,  as 
amended,  42  U.S.C.  6901  et  seq. 
("RCRA")  and  the  Clean  Air  Act 
("CAA"),  as  amended.  42  U.S.C.  7401  et 
seq.  (1990),  to  obtain  injunctive  relief 
and  penalties  for  violations  of  RCRA 
and  the  CAA,  including  the  West 
Virginia  State  Implementation  Plan 
("SIP")  and  the  Asbestos  National 
Emission  Standards  for  Hazardous  Air 
Pollutants  ("NESHAP"),  and  their 
implementing  regulations,  at  the  Quaker 
State  refinery  located  in  Congo,  West 
Virginia.  The  proposed  consent  decree, 
among  other  things,  obligates  the 
Defendant  to: 

(1)  pay  a  total  cash  penalty  of  SI. 752 
million,  of  which  $1,226,400  will  be  paid  to 
the  United  States  and  $525,600  to  the  State 
of  West  Virginia; 

(2)  perform  a  number  of  Supplemental 
Environmental  Projects  ("SEPs"); 

(3)  construct  replacement  units  for  four 
basins  in  the  waste  water  treatment  plant 
("WWTP"),  and  rebuild  a  concrete  pad  and 
walls  where  refinery  heat  excliange  bundles 
were  cleaned  ("heat  exchanger  bundle 
cleaning  pad"); 

(4)  perform  full  RCRA  closure  of  the 
refinery's  stormwater  besin,  and  sampling 
and  equivalent  closure  measures  for  the 
former  aeration  l>asin  to  investigate  and,  if 
necessary,  remediate  threats  to  public  health 
and  the  environment  in.  the  vicinity  of  that 
basin; 

(5)  perform  soil  sampling  and  related 
corrective  action  measure,.if  necessary,  to 
address  soil  and/or  groundwater 
contamination  in  the  vicinity  of  the  two  otlier 
basins  at  issue  in  the  waste  water  treatment 
plant; 

(6)  retain  contractors  to  perform  a  detailed 
study  of  the  refinery's  existing  air 
desulferization  technology  to  optimize  its 
performance; 

(7)  install  and  operate  a  caustic  scrubber  as 
back-up  air  desulferization  technology  in  the 
event  the  existing  technology  fails  to  operate 
or  to  achieve  compliance  with  emission 
limits; 

(8)  install  continuous  emission  monitoring 
devices; 

(9)  provide  specified  training  programs  for 
the  waste  water  treatment  plant  operators 
and  supervisors; 

(10)  provide  training  and  certification  for 
asbestos  abatement  workers  and  renovate  an 
asbestos  decontamination  room. 


The  Department  of  Justice  will 
receive,  for  a  period  of  thirty  (3(^  days 
from  the  date  of  this  publication, 
comments  relating  to  the  proposed 
partial  consent  decree.  Comments 
should  be  addressed  to  the  Assistant 
Attorney  General  for  the  Environment 
and  Natural  Resources  Division, 
Department  of  Justice,  Washington,  D.Q 
20530,  and  should  refer  to  United  States 
V.  Quaker  State  Corporation,  Civ. 
Action  No.  93-0196W  (N.D.  W.  Va.). 

The  proposed  consent  decree  may  be 
examined  at  the  United  States 
Department  of  Justice,  Environment  and 
Natural  Resources  Division,  Consent 
Decree  Library,  1120  G  Street,  N.W.,  4th 
Floor.  Washington,  D.C.  20005,  (202) 
624-0892.  A  copy  of  the  proposed 
partial  consent  decree  may  be  obtained 
in  person  or  by  mail  from  the  Consent 
Decree  Library,  1120  G  Street,  N.W.,  4th 
Floor.  Washington,  D.C.  20005.  In 
requesting  a  copy,  please  refer  to  the 
referenced  case  and  enclose  a  check  in 
the  amount  of  $50.00  (25  cents  per  page 
reproduction  costs),  payable  to  the 
Consent  Decree  Library.  Attachments  to 
the  proposed  partial  consent  decree  can 
be  (rfitained  for  additional  amount 
Joel  M.  Gran. 

Chief,  Environmental  Enforcement  Section. 
(PR  Doc.  96-30808  Filed  12^3-96;  8:45  am] 
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Correction  to  Previously  Published 
Notice  of  Consent  Decree  In 
Comprehensive  Environntental 
Response,  Compensation  and  Liability 
Action 

In  accordance  with  the  Departmental 
PoUcy,  28  CFR  50.7,  on  November  7, 
1996,  a  notice  was  published  in  the 
Federal  Register  that  two  Consent 
Decrees  in  United  States  v.  Ralph  Riehl, 
et  al.,  Civil  Action  No.  89-226(E),  were 
lodged  with  the  United  States  District 
Court  for  the  Western  District  of 
Pennsylvania  on  October  21, 1996.  The 
notice  incorrectly  stated  the  amount  of 
response  costs  to  be  paid  by  Bethlehem 
Steel  Corp.  pursuant  to  one  of  the 
Consent  Decrees.  Therefore,  the 
following  corrected  notice  is  being 
published. 

On  October  16, 1989,  the  United 
States  filed  a  complaint  against  the 
owners  and  operator  of,  and  certain 
transporters  to,  the  Millcreek  Dump 
Superfund  Site  (the  "Site"),  pursuant  to 
Section  107(a)  of  the  Comprehensive 
Environmental  Response,  Compensation 
and  Liability  Act  (CERCLA),  42  U.S.C. 
9607(a).  In  September  1991.  the  United 
States  added  additional  defendants  to 
the  action.  The  two  proposed  Consent 
Decrees  resolve  the  liafajlity  of 


Bethlehem  Steel  Onrp.  and  United  Brass 
Works,  Keystone  Foundry  Division. 
These  Consent  Decrees  resolve  the 
Uability  of  the  above-named  defendants 
for  the  response  costs  incurred  and  to  be 
incurred  by  the  United  States  at  the  Site. 
Bethlehem  Steel  will  pay  $75,000  in 
response  costs  and  United  Brass  Worths 
will  pay  $197,500  in  response  costs. 

The  Department  of  Justice  will  accept 
written  conmients  relating  to  these 
proposed  Consent  Decrees  for  fiiteen 
(15)  days  firom  the  date  of  publication  of 
this  notice.  Please  address  comments  to  , 
the  Assistant  Attorney  General, 
Environment  and  Natural  Resources 
Division,  Department  of  Justice,  P.O. 
Box  7611,  Ben  Franklin  Station, 
Washington,  D.C.  20044  and  refer  to 
United  States  v.  Ralph  Riehl,  et  al„  V 
No.  90-11-3-519. 

Copies  of  the  proposed  Consent 
Decrees  may  be  examined  at  the  Office 
of  the  United  States  Attomey,  Western,. 
District  of  Pennsylvania,  Federal  ; 

Building  and  Courthouse,  Room  137.    ' 
6th  and  States  Streets,  Erie, 
Pennsylvania,  15219;  Region  III  Office 
of  the  Environmental  Protection 
AgenSy,  841  Chestnut  Building, 
Philadelphia,  Pennsylvania  19107;  and 
at  the  Consent  Decree  Library,  1120  G 
Street.  N.W.,  4th  Floor,  Washington, 
D.C.  20005  (202)  624-0892.  A  copy  of 
each  proposed  Decree  may  be  obtained 
in  person  or  by  mail  from  the  Consent 
Decree  Library,  1120  G  Street,  N.W.,  4th 
Floor,  Washington,  D.C.  20005.  When 
requesting  copies  of  the  proposed 
Consent  Decrees,  please  enclose  a  check 
to  cover  the  twenty-five  cents  i>er  page 
reproduction  costs  payable  to  the 
"Consent  Decree  Library"  in  the 
following  amounts: 

$6.00  for  the  Bethlehem  Steel  Consent 
Decree. 

$5.75  for  the  United  Brass  Works,  Keystone 
Foundry  Division  Consent  Decree. 
iMlKLGraai, 

Chief,  Environmental  Enforcement  Section, 
Environment  and  Natural  Resources  Division, 
U.S.  Department  offustice. 
(PR  Doc  96-30809  Filed  12-^3-96: 8:«  am) 

OOOC  44ie-1C-H 


Notice  of  Lodging  of  Consent  Decree 
Pursuant  to  the  Clean  Water  Act 

In  accordance  with  Departmental 
policy  and  28  CFR  50.7.  notice  is  hereby 
given  that  on  November  14,  1996,  a 
consent  decree  in  United  States  v.  City 
of  Watertown  et  al..  Civil  Action  No.  95- 
1018  was  lodged  with  the  United  States 
District  Court  for  the  District  of  South 
Dakota. 

This  consent  decree  settles  claims  ibr 
dvil  penalties  InYHiglit  pursuant  to 


r 
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section  309(b)  and  (d)  of  the  Clean 
Water  Act  (the  "Act"),  33  U.S.C.  §  1319 
(b)  and  (d).  Under  the  terms  of  the 
consent  decree,  the  Qty  of  Watertown 
will  pay  a  civil  penalty  of  $550,000.  The 
United  States'  claims  for  injunctive 
relief  were  resolved  pursuant  to  a  prior 
consent  decree,  entered  by  the  Court  on 
December  1, 1995. 

The  Department  of  Justice  will  receive 
comments  relating  to  the  proposed 
consent  decree  for  a  peridd  of  thirty 
days  from  the  date  of  publication  of  this 
notice.  Commoits  should  be  addressed 
to  the  Assistant  Attorney  General, 
Environment  and  Natural  Resources 
Division,  Department  of  Justice, 
Washington.  D.C.  20530,  and  should 
refer  to  United  States  v.  Gty  of 
Watertown  et  al..  Civil  Action  No.  95- 
1018,  Ref.  No.  90-5-1-1-5087.  The 
proposed  consent  decree  may  be 
examined  at  the  office  of  the  United 
States  Attorney,  District  of  South 
Dakota.  Shriver  Square,  230  Sou\h 
Phillips  Avenue,  Sioux  Fails,  South 
Dakota  57102.  Copies  of  the  consent 
decree  may  also  be  examined  and 
obtained  by  mail  at  the  Consent  Decree 
Library,  1120  G  Street,  N.W.,  4th  Floor. 
Washington,  D.C.  20005  (202-€24-0892) 
and  the  offices  of  the  Environmental 
Protection  Agency,  Region  Vni  999  18th 
Street,  Suite  500,  Denver,  Colorado 
80202-2466.  When  requesting  a  copy  by 
mail,  please  enclose  a  check  in  the 
amount  of  $3.75  (twenty-Rve  cents  per 
page  reproduction  costs)  payable  to  the 
"Consent  Decree  Library." 
|m1  M.  GriMs, 

Qiief,  Environmental  Enforcement  Section, 
Environment  and  Natural  Resources  Division. 
(PR  Doc.  96-30892  FUed  12-3-96:  8:45  am) 

MLUNG  OOOE  4410-1S-M 


Antttrust  Division 

Notice  Pursuant  to  the  National 
Cooperative  Research  and  Production 
Act  of  1993;  Dry  IMachining  of 
Aluminum  Joint  Venture 

Notice  is  hereby  given  that,  on 
November  12, 1996,  pursuant  to  Section 
6(a)  of  the  National  Cooperative 
Research  and  Production  Act  of  1993, 
15  U.S.C.  4301  et  seq.  ("the  Act"), 
written  notifications  were  filed 
simultaneously  with  the  Attorney 
General  and  the  Federal  Trade 
Commission  disclosing  (1)  the  formation 
of  a  technology-specific  joint  venture  (2) 
the  identities  of  the  parties  to  the 
venture,  and  (3)  the  nature  and  objective 
of  the  venture.  The  notifications  were 
filed  for  the  purpose  of  invoking  the 
Act's  provisions  limiting  recovery  of 
plaintiffs  to  actual  damages  under 


specified  circumstances.  Pursuant  to 
Section  6(b)  of  the  Act.  the  identities  to 
the  parties  are  Chrysler  Corporation. 
Auburn  Hills,  MI;  Extrude  Hone,  Irwin. 
PA;  Ford  Motor  Company,  Dearborn. 
MI;  General  Motors  Corporation. 
Warren,  MI;  Giddings  &  Lewis,  Eraser, 
MI;  Greenfield  Industries,  Augusta.  GA; 
Keimametal,  Inc.,  Latrobe,  PA;  and 
Tetrabond,  Division  of  Multi  Arc, 
Rockaway»NJ.  /  .^.      .»•;. 

Technologies  Research  Corporation, 
Ann  Arbor,  MI,  has  been  engaged  to 
administer  the  joint  vehture  on  behalf  of 
the  participants.  The  nature  and 
objective  of  the  venture  is  to  undertake 
development  activities  focusing  on  dry 
machining  of  aluminum. 
CMMtaaoB  K.  Roiriasoa. 
Director  of  Operations,  Antitrust  Division. 
(PR  Doc.  96-30851  Filed  12-3-96;  8:45  am) 

I  OOOC  4410-1 1-M 


Notice  Pursuant  to  the  Nationai 
Cooperative  Research  and  Production 
Act  of  1993;  High  Throughput  Hole 
Mailing  Joint  Venture 

Notice  is  hereby  given  that,  on     "" 
November  12, 1996.  pursuant  to  Section 
6(a)  of  the  National  Cooperative 
Research  and  Production  Act  of  1993, 
15  U.S.C.  §4301  et  seq.  ("the  Act"), 
written  notifications  were  filed 
simultaneously  with  the  Attorney    .^  1  \; 
General  and  the  Federal  Trade 
Commission  disclosing  (1)  the  formation 
of  a  technology-specific  joint  venture  (2) 
the  identifies  of  the  parties  to  the 
venture,  and  (3)  the  nature  and  objective 
of  the  venture.  The  notifications  were 
filed  for  the  purpose  df  invoking  the 
Act's  provisions  limiting  recovery  of 
plaintiffs  to  actual  damages  under 
specified  circumstances.  Pursuant  to 
Section  6(b)  of  the  Act,  the  identities  to 
the  parties  are  Briney  Tooling  System, 
Bad  Axe,  MI;  Chrysler  Corporation, 
Auburn  Hills,  MI;  CJT/Koolcarb.     •     ^ 
Addision,  IL;  Command  Tooling      ^      - . 
System,  Ramsey,  MN;  Ford  Motor    .    ' 
Company,  Dearborn,  MI;  General  Motors 
Corporation,  Warren.  MI;  Greenfield 
Industries.  Evans,  GA;  Ingersoli  Cutting 
Tools,  Rockford,  IL;  Kennametal,  Inc., 
Latrobe,  PA;  Lyndex  Corporation, 
Northbrook.  IL;  Multi  Arc.  Rockaway. 
NJ;  Parlec,  Inc.,  Fairport,  NY;  and    • 
Unison  Corporation,  Femdale,  MI.  =**"^    " 

Technologies  Research  Corporation, 
Ann  Arbor,  MI,  has  been  engaged  to 
administer  the  joint  venture  on  behalf  of 
the  participants.  The  nature  and 
objective  of  the  venture  is  to  undertake 


development  activities  focusing  on  high 

throughput  hole  making. 

Cwta ncB  K.  Kniwiwon. 

Director  of  Operations  Antitrust  Division. 

(PR  Doc.  96-30804  FUed  12-3-96;  8:45  ami 

HLUNO  COM  44W-41-M 


Notice  Pursuant  to  the  National 
Cooperative  Research  and  Production 
Act  of  1993— National  Center  for 
Manufacturing  Sclencas,  Inc.  ^ICMS)- 

Notice  is  hereby  given  that,  on 
November  4, 1996,  pursuant  to  Section 
6(a)  of  the  National  Cooperative 
Research  and  Production  Act  of  1993, 
15  U.S.C.  §4301  et  seq.  ("the  Act"),  the 
National  Center  for  Manufacturing 
Sciences,  Inc.  ("NCMS")  has  filed 
written  notifications  simultaneously 
with  the  Attorney  General  and  the 
Federal  Trade  Commission  disclosing 
changes  in  its  membership  and 
providing  information  on  the  status  of 
Its  research  projects.  The  notifications 
were  filed  for  the  purpose  of  extending 
the  Act's  provisions  limiting  the 
recovery  of  antitrust  plaintiffs  to  actual 
damages  under  specified  circumstances. 
Specifically,  the  following  companies 
were  accepted  as  active  members  of 
NCMS:  QM  Technologies.  Crystal  Lake, 
IL  and  UES,  Inc.,  Dayton.  OH. 
Independent  Lubricant  Manufacturers 
Association.  Alexandria,  VA,  was 
approved  for  affiliate  membership.  The 
following  companies  have  canceled 
their  active  membership  in  NCMS: 
Advanced  Cybernetics  Group,  Inc.. 
Sunnyvale,  CA;  Digital  Equipment 
Corporation,  Maynard,  MA;  Eitel 
Presses,  Inc.,  Orwigsburg,  PA; 
Enterprise  Integration  Technologies 
Corporation,  Palo  Alto,  CA;  Grow 
Speciality  Polymers.  Inc.  (formerly 
Emerson  &  Cuming,  Inc.),  Wobum,  MA; 
Light  Machines  Corporation, 
Manchester,  NH;  Mattison  Machine 
Works,  Rockford,  IL;  Munro  & 
Associates,  Inc.,  Troy,  MI;  Northern 
Telecom,  Ltd.,  Mississauga,  Ontario. 
Canada  and  Scientific  Systems,  Inc.. 
State  College  Park.  PA. 

No  other  changes  have  been  made  in 
either  the  membership  or  planned 
activity  of  the  group  research  project. 
Membership  in  this  group  research 
project  remains  open,  and  NCMS 
intends  to  file  additional  written 
notification  disclosing  all  changes  in 
membership. 

On  February  20, 1987,  NCMS  filed  its 
original  notification  pursuant  to  Section 
6(a)  of  the  Act.  The  Department  of 
Justice  published  a  notice  in  the  Federal 
Register  pursuant  to  Section  6(b)  of  the 
Act  on  March  17, 1987  (52  PR  8375). 
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The  last  notification  was  filed  with 
the  Etepartment  on  August  1, 1996.  This 
notice  was  published  in  the  Federal 
Register  on  August  29, 1996  (61  FR 
45458). 

Constance  K.  Robiiisoii, 
Director  ofOpemtions,  Antitrust  Division. 
(FR  Doc.  96-30805  Filed  12-3-96;  8:45  am] 

■MJJNQ  OOOC  441fr-11-M 


Notice  Pursuant  to  ttte  National 
Cooperative  Research  and  Production 
Act  of  1993— Petroleum  Environmental 
Research  Forum  Project  No.  95-10 

Notice  is  hereby  given  that,  on 
November  1, 1996,  pursuant  to  Section 
6(a)  of  the  National  Ckioperative 
Research  and  Production  Act  of  1993, 
15  U.S.C.  4301.  et  seq.  ("the  Act"),  the 
participants  in  the  Petroleum  ' 
Environmental  Research  Forum 
("PERF")  Project  No.  95-10,  titled 
"Advanced  M3E  for  Heat  Exchanger 
Tubular  Inspection,"  have  filed  written 
notifications  simultaneously  with  the 
Attorney  General  and  with  the  Federal 
Trade  Commission  disclosing  (1)  the 
identities  of  the  parties  and  (2)  the 
nature  and  objectives  of  the  venture. 
The  notifications  were  filed  for  the 
purpose  of  invoking  the  Act's  provisions 
limiting  the  recovery  of  antitrust 
plaintiffs  to  actual  damages  under 
specified  circumstances.  Pursuant  to 
Section  6(b)  oC4he  Act,  the  identities  of 
the  current  participants  in  PERF  Project 
No.  95-10  are:  Exxon  Research  & 
Engineering  Company,  Florham  Park, 
NJ;  Arco  Products  Company,  Anaheim, 
CA;  BP  International,  PLC,  Sunbury-on- 
Thames,  Middlesex,  UNITED 
KINGDOM;  Chevron  Research  & 
Technology  Company,  Richmond,  CA; 
and  Mobil  Technology  Company, 
Paulsboro,  NJ. 

The  nature  and  objective  of  the 
research  program  performed  in 
accordance  with  PERF  Project  No.  95- 
10  is  to  provide  identification  and  field 
testing  of  commercially  available 
inspection  techniques  for  heat 
exchanger  tubes. 

Participation  in  this  Project  will 
remaiij^pen  tp  interested  persons  and 
organizations'uiRtl-ths"final  Project 
Completion  Date,  which  is  presently 
anticipated  to  occur  approximately 
twenty-eight  (28>months  after  the 
Project  commeiices.  The  parties  intend 
to  file  additional  written  notifications 
disclosing  all  changes  in  membership  in 
this  Project. 

Information  regarding  participation  in 
Petroleum  Environmental  Research 
Forum  ("PERF")  Project  No.  95-10  may 
be  obtained  from  Mr.  Emery  B.  Lendvai- 
Lintner,  Exxon  Research  &  Engineering 


Company,  P.O.  Box  181,  Floriiam  Park, 
NJ 07932-0101. 
ComtanoB  K.  SahinMa. 

Directs  of  Operations.  Antitrust  Division. 
(FR  Doc.  96-30889  Filed  12-3-96;  8:45  am] 

■UNa  COM  44W-11-M 


Notice  Pursuant  to  the  National 
Cooperative  Research  arKi  Production 
Act  of  1993    Semiconductor  Research 
Corporation 

Notice  is  hereby  given  that,  on 
October  16, 1996,  pursuant  to  Section 
6(a)  of  the  National  Cooperative 
Research  and  Production  Act  of  1993, 
15  U.S.C  4301  et  seq.  ("the  Act"), 
Semiconductor  Research  Corporation 
("SRC")  has  filed  written  notifications 
simultaneously  with  the  Attorney 
General  and  the  Federal  Trade 
Commission  disclosing  changes  in  its 
membership  status.  The  notifications 
were  filed  for  the  purpose  of  extending 
the  Act's  provisions  limiting  the 
recovery  of  antitrust  plaintiffs  to  actual 
damages  under  specified  circumstances. 
Specifically,  E.I.  Dupont  de  Nemours, 
Wilmington,  DE  and  Techware  Systems 
Corporation,  Richmond,  British 
Columbia,  Canada,  are  no  longer 
members  of  the  joint  venture. 

No  other  changes  have  been  made  in 
either  the  membership  or  planned 
activity  of  the  group  research  project. 
Membership  in  this  group  research 
project  remains  open,  and  SRC  intends 
to  file  additional  written  notification 
disclosing  all  changes  in  membership. 

On  January  7. 1985,  !^C  filed  its 
original  notification  pursuant  to  Section 
6(a)  of  the  Act.  The  Department  of 
Justice  published  a  notice  in  the  Federal 
Register  pursuant  to  section  6(b)  of  the 
Act  on  January  30.  1985,  (50  FR  4281). 

The  last  notification  was  filed  with 
the  Department  on  June  11,  1996.  A 
notice  was  published  in  the  Federal  . 
Register  pursuant  to  Section  6(b)  of  the 
Act  on  June  25,  1996  (61  FR  32858). 
Constance  K.  RobinsiMi, 
Director  of  Operations,  Antitrust  Division. 
(FR  Doc.  96-30803  Filed  12-3-^;  8:45  am) 

HLUNQ  OOOe  44M-11-M 


Notice  Pursuant  to  the  National 
Cooperative  Research  and  Production 
Act  of  1993;  Precision  Balancing  for 
Enhanced  Engif>e  integrity  Program 

Notice  is  hereby  given  that,  on 
Ndvjeraber  7, 1996,  pursuant  to  Section 
6(a)  of  the  National  Cooperative 
Research  and  Production  Act  of  1993, 
15  U.S.C.  4301  et  seq.  ("the  Act"), 
Southwest  Research  Institute  ("SwRi;^ 
filed  written  notifications 


simultaneously  with  the  Attorney 
General  and  the  Federal  Trade  ^ 
Commission  disclosing  change^  in 
membership.  The  notification^  were 
filed  for  the  purpose  of  extending  the 
Act's  provisions  limiting  the  recovery  of 
antitrust  plaintiffs  to  actual  damages 
under  specified  circumstances. 
Specifically,  SwRI  advised  that  N.V. 
Nederlandse  Gasunie,  Groningen,  The 
Netherlands  and  Transcontinental  Pipe 
Line  Corporation,  Houston,  TX  have 
become  parties  to  the  group  research 
project. 

No  other  changes  have  been  mkda  in 
either  the  membership  or  planned 
activity  of  the  group  research  project. 
Mdhibership  in  this  group  research 
project  remains  open,  and  SwRI  intends 
to  file  additional  written  notification 
disclosing  all  changes  in  membership.    ^ 

On  April  4, 1996,  SwRI  filed  its 
original  notification  pursuant  to  Section 
6(a)  of  the  Act.  The  Department  of 
Justice  published  a  notice  in  the  Federal 
Register  pursuant  to  section  6(b)  of  the 
act  on  April  30, 1996,  61  FR  19089  and 
19090. 

Constance  K.  RoiiinsaB, 
Director  ofOpemtions,  Andtiust  Division. 
[FR  Doc.  96-30850  Filed  12-3-96;  8:45  am] 

HLUNQ  COOK  44ia-11-« 


Notice  Pursuant  to  the  National 
Cooperative  Research  and  Production 
Act  of  1993— Durability  and  Life 
Assessment  of  QTD-1 1 1  Buckets 

Notice  is  hereby  given  that,  on  Mardi 
26,  1996  pursuant  to  S^btion  6(a)  of  the 
National  Cooperative  Research  and 
Production  Act  of  1993,  l5  U.S.C  4301 
et  seq.  ("the  Act"),  Southwest  Research 
Institute  ("SwRI")  has  filed  written 
notifications  simultaneously  with  the 
Attorney  General  and  the  Federal  Trade 
Commission  disclosing  changes  Jn  its 
membership  status.  This  change  adds 
one  party  to  the  group  research  project 
being  conducted  by  SwRI.  The 
notifications  were  filed  for  the  purpose 
of  extending  the  Act's  provisions 
limiting  the  recovery  of  antitrust 
plaintiffs  to  actual  damages  under 
specified  circumstances.  Specifically, 
Enron  Power  Corporation,  La  Porte, 
Texas,  became  a  party  to  the  group 
research  project  effective  September  1, 
1995. 

No  other  changes  have  been  made  in 
either  the  membership  or  planned 
activity  of  the  group  reseaixii  project. 
Membership  in  this  group  research 
project  remains  open,  and  SwRI  intends 
to  file  additional  written  notifications 
disclosing  all  changes  in  membership. 

On  October  31, 1995  SwRI  filed  its 
original  notification  pursuant  to  Section 
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6(a)  of  the  Act.  Hie  Department  of 
Justic^The  Department")  published  a 
notice  m  the  Federal  Register  pursuant 
to  Section  6(b)  of  the  Act  on  October  17, 
1996  (61  FR  54222). 
CaMtaaoeK.  Robui«m, 
Director  of  Operations,  Antitrust  Division. 
|FR  Doc.  96-30890  Filed  12-3-96;  8:45  am) 
muma  oooe  44i«-ii-i» 


DEPARTMENT  OF  LABOR 
.Mine  Safety  and  Health  Administration 

Petitions  for  Modification 

The  following  parties  have  filed 
petitions  to  modify  the  application  of 
ihandatory  safety  standards  under 
section  101(c)  of  the  Federal  Mine 
Safety  and  Health  Act  of  1977. 

1.  Mountain  Coal  Company 

[Dodwt  No.  M-96-104-q 

Mountain  Coal  Company,  P.O.  Box 
591,  Somerset,  Colorado  81434  has  filed 
a  petition  to  modify  the  application  of 
30  CFR  to  its  West  Elk  Mine  (I.D.  No. 
05-03672)  located  in  Gunnison  County, 
Colorado.  The  petitioner  proposes  to  use 
1.100  feet  of  2/0,  type  SHD-CC  cable  on 
continuous  miners,  1,000  feet  of  #2,  type 
GC  cable  on  roof  bolters,  and  1,000  feet 
of  «2,  type  SHD-GC  cable  on  auxiliary 
face  fans.  The  petitioner  states  that  the 
maximum  circuit  breaker  instantaneous 
settings  for  the  cables  would  be  1,500 
amperes,  800  amperes  and  800  amperes 
respectively.  The  petitioner  asserts  that 
the  proposed  altamative  method  would 
provide  at  least  the  same  measure  of 
protection  as  would  the  mandatory 
standard. 

2.  Consol  Prauuylvania  Coal  Company 

(Docket  No.  M-96-124-CI 

Consol  Pennsylvania  Coal  Company, 
Consol  Plaza.  1800  Washington  Road, 
Pittsburgh,  Pennsylvania  15241-1421 
has  filed  a  petition  to  modify  the 
application  of  30  CFR  75.313(c)(1)  (main 
mine  fan  stoppage  with  persoris 
underground)  to  its  Enlow  Fork  Mine 
(I.D.  No.  36-07416)  located  in  Greene 
County,  Pennsylvania.  The  petitioner 
proposes  to  evacuate  miners  if 
ventilation  is  not  restored  %vithin  15 
minutes  after  a  main  mine  fan  stops;  to 
have  certified  mine  examiners  remain  in 
the  mine  or  enter  the  mine  to  conduct 
an  examination  after  the  fan  has 
operated  for  at  least  15  minutes  when 
the  fan  is  restarted  and  ventilation  is 
restored;  and  to  have  the  miners 
involved  in  the  examination  evacuate  to 
the  surfiice  until  the  examination  is 
complete.  The  petitioner  asserts  that  the 
proposed  alternative  method  would 


provide  at  least  the  same  measure  of 
protection  as  would  the  mandatory 
standard. 

3.  Cannelton  Industries.  Inc. 

(Docket  No.  M-96-125-C1 

Cannelton  Industries,  Inc.,  101 
Washington  Street,  E,  Charleston,  West 
Virginia  25301  has  filed  a  petition  to 
modify  the  application  of  30  CFR 
75.362(d)(2)  (on'Shift  examination)  to  its 
Mine  No.  140  (I.D.  No.  46-08502) 
located  in  ICbnawha  County,  West 
Virginia.  The  petitioner  proposes  to  use 
an  extendable  20- foot  probe  to  take 
methane  tests.  The  petitioner  has 
outlined  in  this  petition  specific 
procedures  to  be  followed  when  using  ' 
its  ahemative  method.  The  petitioner 
states  that  application  of  the  standard 
would  result  in  a  diminution  of  safety 
to  the  miners.  The  petitioner  asserts  diat 
the  proposed  alternative  method  would 
provide  at  least  the  same  measure  of 
protection  as  would  be  the  mandatory 
standard. 

4.  Cannelton  Industries,  Inc. 

(Docket  No.  M-96-126-C] 

Cannelton  Industries,  Inc.,  101 
Washington  Street,  E,  Charleston,  West 
Virginia  25301  has  filed  petition  to 
modify  the  application  of  30  CFR 
75.362(d)(2)  (on-shift  examination)  to  its 
Stockton  Mine  (Portal  No.  1  and  No. 
130)  (ID.  No.  46-06051)  located  in 
Kanawha  County,  West  Virginia.  The 
petitioner  proposes  to  use  an  extendable 
20-foot  probe  to  take  methane  tests.  The 
petitioner  has  outlined  in  this  petition 
specific  procedures  to  be  followed  when 
using  its  alternative  method.  The 
petitioner  states  that  application  of  the 
standard  would  result  in  a  diminution 
of  safety  to  the  miners.  The  petitioner 
asserts  that  the  proposed  alternative 
method  would  provide  at  least  the  same 
measure  of  protection  as  would  the 
mandatory  standard. 

5.  Martin  County  Coal  Corporation 

(Docket  No.  M-96-127-CI 

Martin  County  Coal  Corpcu^tion,  P.O. 
Box  5002,  Inez,  Kentucky  41224  has 
filed  a  petition  to  modify  the 
application  of  30  CFR  75.310(a)(2j 
(installation  of  main  mine  Cans)  to  its 
Pegasus  Mine  (I.D.  No.  15-17330),  1-C 
Mine  (I.D.  No.  15-03752),  White  Cabin 
Number  One  Mine  (I.D.  No.  15-17531), 
White  Cabin  Number  Two  Mine  (I.D. 
No.  15-17787).  Pilgrim  Mine  Number 
Three  (I.D.  No.  15-17359),  and  its 
Voyager  Mine  Number  Two  (f.D.  No. 
15-17639)  all  located  in  Martin  County, 
Kentucky.  The  petitioner  proposes  to 
implement  an  audible  or  visual  warning 
system  using  technological 


redundancies  to  assure  that  a  main  mine 
fan  signal  attracts  the  attention  of  a 
responsible  person  on  mining  property 
instead  of  having  a  person  stationed 
near  the  main  mine  fan;  and  to  have  a 
system  that  would  immediately  warn 
persons  underground  of  a  fan  stoppage 
or  slow  down.  The  petitioner  asserts 
that  the  proposed  alternative  method 
would  provide  at  least  the  same 
measure  of  protection  as  would  the 
mandatory  standard. 

6.  Haiman  Mining  Corporation 

(Docket  Na  M-96-128-C1 

Herman  Mining  Corporation,  P.O.  Box 
260,  Maxie,  Virginia  24628  has  filed  a 
petition  to  modify  the  application  of  30 
CFR  75.364(a)(1)  (weekly  examination) 
to  its  1-A  Mine  (I.D.  No.  44-06500) 
located  in  Buchanan  Counfy,  Virginia. 
Due  to  deterioration  of  roof  and  ribs 
conditions,  traveling  certain  areas  of  the 
intake  air  course  would  be  unsafe.  The 
petitioner  proposes  to  establish  and 
maintain  two  ventilation  check  points 
that  would  be  examined  each  shift  by  a 
certified  person  to  be  sure  that  the  air 
is  traveling  in  its  proper  direction;  to 
record  the  quantity  of  air,  methane,  and 
oxygen  readings;  to  have  adequately 
supported  roof  in  the  area  where 
traveling  to  the  check  points:  to  have  the 
examiner  record  the  date,  time,  and 
their  initials  on  a  date  board  and  made 
available  to  interested  parties.  The 
petitioner  states  that  application  of  the 
standard  would  result  in  a  diminution 
of  safety  to  the  miners.  The  petitioner  ' 
asserts  that  the  proposed  alternative 
method  would  provide  at  least  the  same 
measure  of  protection  as  would  the 
mandatory  standard. 

7.  Straight  Creek  Mining,  Ina 

(Docket  No.  M-96-12g-Cl 

Straight  Creek  Mining,  Inc.,  Box  191, 
Clairfield,  Tennessee  37715  has  filed  a 
petition  to  modify  the  application  of  30 
CFR  75.360(a)(1)  (preshift  examination) 
to  its  Mine  No.  1  (I.D.  No.  40-02353) 
located  in  Clairtxime  County, 
Tennessee.  The  petitioner  proposes  to 
make  a  preshift  examination  within  2y2 
hours  prior  to  the  shift  starting  and 
continue  the  working  shift  for  8V^  hours 
without  an  additional  preshift 
examination.  The  petitioner  asserts  that 
the  proposed  ahemative  method  would 
enhance  the  safety  of  the  miners. 

8.  Yellow  Creek  Corporation 

(Docket  No.  h4-9&-130-Cl 

Yellow  Creek  Corporation,  P.O.  Box 
198,  Coibin,  Kentucky  40702  has  filed  a 
petition  to  modify  the  application  of  30 
CFR  75.380(f)(4)(i)  (escapeways; 
bitiuninous  and  lignite  mines)  to  its  No. 
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2  Mine  (I.D.  No.  15-16510)  located  in 
Whitley  County,  Kentucky.  The 
petitioner  proposes  to  ixistall  two  five 
pound  or  one  ten  pound  portable 
chemical  fire  extinguisher  in  the 
operator  deck  of  each  Mescher  Tractor 
operated  at  the  mine;  to  have  the  fire 
extinguisher  readily  accessible  to  the 
operator;  to  have  the  equipment 
operator  inspect  each  fire  extinguisher 
daily  and  keep  records  of  the 
inspections;  and  to  replace  the  fire 
.  extinguisher  if  found  to  be  defective. 
The  petitioner  asserts  that  the  proposed 
alternative  method  is  based  on  the 
safety  of  the  miners  involved  at  the 
mine. 

9.  Hat  Coal  Company,  Inc. 
(Docket  No.  M-9&-131-C1  ■< 

Hut  Coal  Company,  Inc..  P.O.  Box 
194.  Siler,  Kentucky  40763  has  filed  a 
petition  to  modify  the  application  of  30 
CFR  75.380(f)(4)(i)  (escapeways; 
bituminous  and  lignite  mines)  to  its  No. 
1  Mine  (I.D.  No.  15-17126)  located  m 
Whitley  County,  Kentucky.  The 
petitioner  proposes  to  install  two  five 
pound  or  one  ten  pound  portable 
chemical  fire  extinguisher  in  the 
operator  deck  of  each  Mescher  Tractor 
operated  at  the  mine;  to  have  the  fire 
extinguisher  readily  accessible  to  the 
operator;  to  have  the  equipment 
operator  inspect  each  fire  extinguisher 
daily  and  keep  records  of  the 
inspections;  and  to  replace  the  fire 
extinguisher  if  found  to  be  defective. 
The  petitioner  asserts  that  the  proposed 
alternative  method  is  based  on  the 
safety  of  the  mhiers  involved  at  the 
mine. 

10.  Canfield  Energy,  Inc.     -       *  "*'*.>^  , 
(Docket  No.  M-96-132-CI 

Canfield  Energy,  Inc.,  P.O.  Box  1021, 
Barbourville,  Kentucky  40906  has  filed 
a  petition  to  modify  the  application  of 
30  CFR  7a.380(0(4)(i)  (escapeways; 
bituminous  and  lignite  mines)  to  its  No. 
3  Mine  (I.D.  No.  15-14730)  located  in 
Knox  County,  Kentucky.  The  petitioner 
proposes  to  install  two  five  pound  or 
one  ten  poimd  portable  chemical  fire 
extinguisher  in  the  operator  deck  of 
each  Mescher  Tractor  operated  at  the 
mine;  to  have  the  fire  extinguisher 
readily  accessible  to  the  operator,  to 
have  the  equipment  operator  inspect 
each  fire  extinguisher  daily  and  keep 
records  of  the  inspections;  and  to 
maintain  a  sufficient  number  of  fire 
extinguishers  at  the  mine  in  case  a 
defective  fire  extinguisher  needs  to  be 
replaced.  The  petitioner  asserts  that  the 
proposed  alternative  method  is  based  on 
the  safety  of  the  miners  involved  at  the 
mine. 


11.  Summit  Anthracite,  Inc. 

(Docket  No.  M-96-133-C1 

Summit  Anthracite,  Inc.,  RD  #1,  Box 
12-A.  Kltngerstown.  Pennsylvania 
17941  has  filed  a  petition  to  modify  the 
application  of  30  CFR  75.340 
(underground  electrical  installations)  to 
its  Tracey  Vein  Slope  (I.D.  No.  36- 
07328)  located  in  Schuylkill  County, 
Pennsylvania.  TTie  petitioner  requests  a 
modification  of  the  standards  to  permit 
battery  charging  of  the  mine's 
locomotive  during  idle  periods  when  all 
miners  are  out  of  the  mine;  and  to  ' 
permit  the  intake  air  used  to  ventilate 
the  charging  station  located  at  the  No. 
1  Chute  of  the  active  gangway  level  to 
continue  through  its  normal  route  to  the 
last  open  crosscut  and  into  the  monkey 
airway  (return).  The  petitioner  asserts 
that  the  proposed  akemative  method 
would  provide  at  least  the  same 
measure  of  protection  as  would  the 
mandatory  standard. 

12.  Canfield  Energy,  Inc. 

[Docket  No.  M-96-134-C1 

Canfield  Energy,  hic.  P.O.  Box  1021, 
Barbourville,  Kentucky  40906  has  filed 
a  petition  to  modify  the  application  of 
30  CFR  75.380(f)(4)(i)  (escapeway; 
bituminous  and  lignite  mines)  to  its  No. 
4  Mine  (I.D.  No.  15-17716)  located  in 
Knox  County.  Kentucky.  The  petitioner 
proposes  to  install  two  five  pound  or 
one  ten  pound  portable  chemical  fire 
extinguisher  in  the  operator  deck  of 
each  Mescher  Tractor  operated  in  the 
primary  escapeway  at  th&mine;  to  have 
the  fire  extinguisher  readily  accessible 
to  the  operator;  to  have  the  equijftnent 
operator  inspect  each  fire  extinguisher 
>.  daily  and  keep  records  of  the 

inspections;  and  to  maintain  a  sufficient 
number  of  fire  extinguishers  at  the  mine 
in  case  a  defective  fire  extinguisher 
needs  to  be  replaced.  The  petitioner 
asserts  that  the  proposed  sJtemative 
method  is  based  on  the  safety  of  the 
miners  involved  at  the  mine. 


13.  D.J.T.  Coal  Company 

[Docket  No.  M-96-135-CI 

D.J.T.  Coal  Company.  R.D.  #4,  Box 
358-d.  Pine  Grove,  Pennsylvania  17963 
has  filed  a  petition  to  modify  the 
apphcation  of  30  CFR  75.1202-l(a) 
(temporary  notations,  revisions,  and 
supplements)  to  its  D.J.T.  Slope  (I.D.  No. 
36-08454)  located  in  SdiuyUdll  County. 
Pennsylvania.  The  petitioner  proposes 
to  revise  and  supplement  mine  maps 
annually  instead  of  every  6  months,  as 
required,  and  to  update  maps  daily  by 
hand  notations.  The  petitioner  asserts 
that  the  proposed  alternative  method 
would  provide  at  least  the  same  ^ 


measure  of  protection  as  would  the 
mandatory  standard. 

14.  D.J.T.  Coal  Company 

(Docket  No.  M-96-136-C1 

D'J.T.  Coal  Company,  R.D.  #4,  Box 
358-d,  Pine  Grove,  Pennsylvania  1J^3  ^ 

has  filed  a  petition  to  modify  the      \.  j 

application  of  30  CFR  75.1200  (d)  aniT*-^-^ 
(i)  (mine  maps)  to  its  D.J.T.  Slope  (LD. 
No.  36-08454)  located  in  Schuylkill 
County,  Pennsylvania.  The  petitioner 
proposes  to  use  cross-sections  instead  of 
contour  lines  through  the  intake  slope, 
at  locations  of  rock  tuimel  connections 
between  veins,  and  at  1,000-foot 
intervals  of  advance  from  the  intake 
slope:  and  to  limit  the  required  mapping 
of  the  mine  workings  above  and  below 
to  those  present  within  100  feet  of  the 
veins  being  mined  except  when  veins 
are  interconnected  to  other  veins 
beyond  the  100-foot  limit  through  rock 
tunnels.  The  petitioner  asserts  that  the 
proposed  alternative  method  would 
provide  at  least  the  same  measure  of 
protection  as  would  the  mandatory 
standard. 

1 5. 0. J.T.  Coal  Company 

(Docket  No.  M-96-137-C1 

D.J.T.  Coal  Company,  R.D.  #4,  Box 
358-d,  Pine  Grove,  Pennsylvania  17963 
has  filed  a  petition  to  modify  the 
application  of  30  CFR  75.364(b)(1) 
(weekly  examination)  to  its  D.J.T.  Slope      * 
(I.D.  No.  36-08454)  located  in 
Schuylkill  County.  Pennsylvania.  Due  to 
hazardous  conditions  and  roof  falls, 
certain  areas  of  the  intake  haulage  slope 
and  priinary  escapeway  cannot  be 
traveled  safely.  The  petitioner  proposes 
to  examine  the  areas  from  the  gunboat/ 
slope  car  with  an  alternative  air  quality 
evaluation  at  the  section's  intake  level, 
and  travel  and  throughly  examine  these 
areas  for  hazardous  conditions  once  a 
month.  The  petitioner  asserts  that  the 
proposed  alternative  method  would 
provide  at  least  the  same  measure  of 
protection  as  would  the  mandatory 
standard. 

16.  D.J.T.  Coal  Company 

[Docket  No.  M-96-138-C1 

D.J.T.  Coal  Company.  R.D.  #4,  Box 
358-d,  Pine  Grovie,  Pennsylvania  17963 
has  filed  a  petition  to  modify  the 
application  of  30  CFR  75.1100-2 
(quantity  and  location  of  firefighting 
equipment)  to  its  D.J.T.  Slope  (ID.  No. 
36-08454)  located  in  Schuylkill  County, 
Pennsylvania.  The  petitioner  proposes 
to  use  only  portable  fire  extinguishers  to 
replace  existing  requirements  where 
Tock  dust,  water  cars  and  other  water 
storage  are  not  practical.  The  petitioner 
asserts  that  the  proposed  ahemative 


V 


14374 Federal  Regirter  /  Vol.  61.  No.  234  /  Wednesday,  December  4.  1996  /  Notices 


method  would  provide  at  least  the  same 
measure  of  protection  as  would  the-, 
mandatory  standard.  ,  { 


17.  D.|.T.  Coal  Company 


y 


(Docket  No.  M-46-139-C] 

D.J.T.  Coal  Company,  R.O.  *4,  Box 
358-d.  Pine  Grove.  Pennsylvania  17963 
has  filed  a  petition  to  modify  the 
application  of  30  CFR  75.360  (preshift 
examination)  to  its  D.J.T.  Slope  (1.0.  Noi 
36-08454)  located  in  Schuylkill  County, 
Pennsylvania.  The  petitioner  proposes 
to  visually  examine  each  seal  for 
physical  damage  firom  the  slope  gunboat 
.  during  the  preshiJt  examination  after  an 
air  quantity  reading  is  taken  in  by  the 
intake  portal  and  to  test  for  the  quantity 
and  quality  of  air  at  the  intake  air  split 
locatieas  off  the  slope  in  the  gangway 
portion  of  the  working  sections.  The 
petitioner  proposes  to  physically 
examine  the  entire  length  of  the  slope 
once  a  month.  The  petitioner  asserts 
that  the  proposed  alternative  method 
.wou^d-^mivide  at  least  the  same 
measure  of  protection  as  would  the 
mandatory  standard. 

18.  Draminond  Company,  Inc.  ^ 

(Docket  No.  M-96-140-CI 

Drummond  Company,  Inc.,  P.O.  Box 
10246,  Birmingham,  Alabama  35202  has 
filed  a  petitipn  to  modify  the 
application  of  30  CFR  75.1100-2(e) 
(quantity  and  location  of  firefighting 
equipment)  to  its  Shoal  Creek  Mine  (LD. 
No.  01-02901)  located  in  Jefferson 
County.  Alabama.  The  petitioner 
proposes  to  use  two  portable  fire 
extinguishers  at  electrical  installations 
instead  of  a  fire  extinguisher  and  240 
pounds  of  rock  dust.  The  petitioner 
asserts  that  the  proposed  alternative 
method  would  provide  at  least  the  same 
measure  of  protection  as  would  the 
ma^idatory  standard. 

19.  U.S.  Steel  Mining  Company 

(Docket  No.  M-96-141-CJ 

U.S.  Steel  Mining  Company,  P.O.  Box 
2200.  Bessemer,  Alabama  35021  has 
filed  a  petition  to  modify  the 
application  of  30  CFK  77.201  (methane 
content  in  surface  installations)  to  its 
Concord  Preparation  Plant  (I.D.  No.  01- 
00329)  located  in  Jefferson  County. 
Alabama.  The  petitioner  proposes  to  use 
a  closed  granular  coal  handling  system 
at  its  preparation  plant  that  consists  of 
a  series  of  mechanical  flight  conveyors 
that  are  installed  in  a  closed  system  and 
not  accessible  during  operation,  to 
transport  coal  from  a  thermal  dryer  to  a 
closed  400-ton  storage  bin,  and  then 
loaded  into  pressure-differential 
railroad  cars;  to  install  an  atmospheric 
monitoring  system  that  uses  an 


aspirating  system  that  samples  for 
various  gases  at  three  locations  within 
the  coal  handling  system  at  all  times 
during  operation;  to  have  the 
monitoring  system  designed  so  that  a 
warning  would  be  provided  at  a  manned 
location  whenever  the  system  is 
operating  and  designed  to  initiate 
certain  actions  when  certain  levels  of 
gas  is  detected  within  the  closed  system; 
and  to  purge  the  system  by  injecting 
nitrogen  in  order  to  keep  die  levels  of 
oxygen  within  the  system  at  acceptable 
levels.  The  petitioner  has  outlined  in 
this  petition  specific  procedures  to  be 
followed  when  u^ing  the  proposed 
alternative  method.  The  pietition^r  states 
diat  application  of  the  standard  would 
result  in  a  diminution  of  safety  to  the 
miners.  In  addition,  the  petitioner 
asserts  that  the  proposed  alternative 
method  would  provide  at  least  the  same 
measure  of  protection  as  would  the 
mandatory  standard. 


20.  Amax  Coal  Company 

(Docket  No.  M-96-142-CI 

Amax  Coal  Company..  P.O.  Box  144, 
Keensburg,  Illinois  62852  has  filed  a 
petition  tojDiodify  the  application  of  30 
CFR  75.362(d)(2)  (on-shift  examination) 
to  its  Wabash  Mine  (I.D.  No.  11-00877) 
located  in  Wabash  County,  Illinois.  The 
petitioner  proposes  to  use  an  extendable 
20-foot  probe  to  take  methane  tests.  The 
petitioner  has  outlined  in  this  petition 
specific  procedures  to  be  followed  when 
using  its  alternative  method.  The 
petitioner  states  that  application  of  the 
standai^  would  result  in  a  diminution 
of  safety  to  the  miners.  The  petitioner 
asserts  that  the  proposed  alternative 
method  would  provide  at  least  the  same 
measure  of  protection  as  would  the 
mandatory  standardSv  •    - 

Request  for  Comments 

Persons  interested  in  these  petitions 
may  furnish  written  comments.  These 
comments  must  be  filed  with  the  OfBce 
of  Standards,  Regulations,  and 
Variances,  Mine  Safety  and  Health 
Administration,  Room  627,  4015  Wilson 
Boulevard,  Arlington,  Virginia  22203. 
All  comments  must  Impostmarked  or 
received  in  that  offiqe  on  or  before 
January  3, 1997.  Copies  of  these 
petitions  are  available  for  inspection  at 
that  address. 

Dated:  November  26.  1996. 

PatricM  W.  SiWey, 

Director,  Office  of  Standards,  Regulations, 
an4  Variances. 

(FR  Doc.  96-30895  Filed  12-3-96;  8:45  am) 


NATIONAL  BANKRUPTCY  REVIEW 
COMMISSION 

Meeting 

AQSICY:  National  Bankruptcy  Review 

Commission. 

ACTION:  Notice  of  public  meeting. 

TME  AND  date:  Tuesday,  December  17, 
1996;  8:30  a.m.  to  5:00  p.m.  and 
Wednesday,  December  18, 1996;  8:30 
a.m.  to  3:30  p.m. 

PLACE:  U.S.  House  of  Representatives, 
Raybum  Office  Building,  Meeting 
Room:  2237;  located  at  the  comer  of 
Independence  Avenue  and  South 
Capitol  Street,  Washington,  D.C. 
STATUS:  The  meeting  will  be  open  to  the 
public. 

NOTICE:  This  meeting  notice  amends  the 
Notice  of  Public  Meeting,  FR  Doc.  96- 
29749,  published  in  the  Federal 
Register  on  Thursday,  November  21, 
1996,  at  page  59244.  On  Tuesday, 
December  17, 1996,  the  meeting  will 
now  start  at  8:30  a.m.  instead  of  8>45 
a.m.  and  on  Wednesday,  December  18, 
1996,  the  meeting  will  now  end  at  3:30 
p.m.  instead  of  2:30  p.m.  In  addition  to 
the  open  form  for  publicparticipation 
that  is  scheduled  for  Wednesday, 
December  18,  1996,  irom  8:30  a.m.  to 
9:30  a.m.,  there  will  be  an  open  forum 
for  public  participation  on  Wednesday, 
December  18, 1996,  from  2:30  p.m.  to 
3:30  p.m. 

CONTACT  PBttONS  FOR  FURTHER 
information:  Contact  Susan  Jensen- 
Conklin  or  Carmelite  Pratt  at  the 
National  Bankruptcy  Review 
Commission,  Thurgood  Marshall 
Federal  Judiciary  Building,  One 
Columbus  Circle,  N.E.,  Suite  G-350, 
Washington,  D.C.  20544;  Telephone 
Number:  (202)  273-1813. 
Susan  Jensen-Conklin, 
Deputy  Counsel. 
"HFR  Doc.  96-30837  Filed  12-3-96;  8:45  ami 
BMjjNOCOoe  WM-ae-p 


NATIONAL  FOUNDATION  ON  THE     , 
ARTS  AND  THE  HUMANITIES 

Meetings  of  Humanities  Panel 

AGENCY:  National  Endowment  for  the 

Himianities. 

ACTKM;  Notice  of  meetings. 

SUMMARY;  Pursuant  to  the  provisions  of 
the  Federal  Advisory  Committee  Act 
(Public  Law  92-463,  as  amended), 
notice  is  hereby  given  that  the  following 
meetings  of  the  Humanities  Panel  will 
be  held  at  the  Old  Post  Office,  1100 
Pennsylvania  Avenue,  N.W., 
Washington,  D.C.  20506. 
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FOR  FURTHER  MFORMATION  OONT ACT: 
Michael  S.  Shapiro,  Advisory 
Committee  Management  OfGoer, ; .    ^  :• 
National  Endowment  for  the 
Humanities,  Washington,  D.C  20506; 
telephone  (202)  606-8322.  Hearing- 
impaired,  individuals  are  advised  that 
information  (m  this  matter  may  be 
obtained  by  contacting  the 
Endowment's  TDD  terminal  on  (202) 
606-«282. 

SUPPLEMENTARY  INFORMATION:  The 
proposed  meetings  are  for  the  purpose 
of  panel  review,  discussion,  evaluation 
and  recommendation  on  applications 
for  financial  assistance  under  the 
National  Foundation  on  the  Arts  and  the 
Humanities  Act  of  1965,  as  amended, 
including  discussion  of  information 
given  in  confidence  to  the  agency  by  the 
grant  applicants.  Because  the  proposed 
meetings  will  consider  information  that 
is  likely  to  disclose:  (1)  trade  secrets  and 
commercial  or  financial  information 
obtained  from  a  person  and  privil^ed 
or  confidential;  or  (2)  information  of  a 
personal  nature  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy,  pursuant 
to  authority  granted  me  by  the 
Chairman's  Delegation  of  Authority  to 
Close  Advisory  Committee  meetings, 
dated  July  19, 1993, 1  have  determined 
that  this  meeting  will  be  closed  to  the 
public  pursuant  to  subsections  (c)  (4), 
and  (6)  of  section  552b  of  Title  5,  United 
States  Code. 

1.  Date:  December  3, 1996. 
Time:  8:30  a.m.  to  5:00  p.m. 
Room:  430. 

Program:  This  meeting  will  review 
/    applications  for  Education  Development 
^^^    and  Demonstration-History  and  Social 
Science,  K-12  I  submitted  to  the 
Division  of  Research  and  Education,  for 
projects  at  the  October  1. 1996  deadline. 

2.  Date:  December  3,  1996. 
Time:  8:30  a.m.  to  5:00  p  jn. 
Room:  415. 

Program;  This  meeting  will  review 
applications  for  Library  and  Archival 
Preservation  and  Access-U.S.  History  n 
submitted  to  the  Division  of 
Preservation  and  Access,  for  projects  at 
the  May  1, 1997  deadline. 

3.  Date:  December  4, 1996. 
Time:  8:30  a.m.  to  5:00  p.m. 
Room:  317. 

Program:  This  meeting  will  review 
applications  for  Collaborative  Research 
in  European  Studies  submitted  to  the 
Division  of  Research  and  Education,  for 
projects  at  the 'September  1, 1996 
deadline. 

4.  Date:  December  4, 1996. 
Time:  8:30  a.m.  to  5:00  p.m. 
Room:  430. 

Program:  This  meeting  will  review 
applications  for  Education  Development 


and  Demonstration-History  and  Social 
Science.  K-12  II  submitted  to  the 
Division  of  Research  and  Education,  for 
projects  at  the  October  1, 1996  deadline. 

5.  Date:  December  5, 1996. 
Time:  8:30  a.m.  to  5:00  p.m. 
Room:  317. 

Program;  This  meeting  will  review 
applications  for  Collaborative  Research 
in  Asian  and  Eurasian  Studies 
submitted  to  the  Division  of  Research 
aad  Education,  for  projects  at  the 
September  1, 1996  deadline. 

6.  Date:  December  5, 1996 
Time:  8:30  a.m.  to  5:00  p.m. 
Room:  430 

Program:  This  meeting  will  review 
applications  for  Education  Development 
and  Demonstration  in  American 
Literature  and  Art,  K-16  submitted  to 
the  Division  of  Research  and  Education, 
for  projects  at  the  October  1, 1996 
deadline. 

7.  Date:  December  6, 1996 
Time:  8:30  a.m.  to  5:00  p.m. 
Room:  415 

Program:  This  meeting  will  review 
applications  for  Library  and  Archival 
Preservation  and  Access  Projects- 
Anthropology,  Folklore  Music 
submitted  to  the  Division  of 
Preservation  and  Access,  for  projects  at 
the  May  1, 1997  deadline. 

8.  Date:  December  9, 1996 
Time:  8:30  a.m.  to  5:00  p.m. 
Room:  430 

Program:  This  meeting  will  review 
applications  for  Education  Development 
and  Demonstration-Philosophy,  History 
of  Science,  Classics,  and  Medieval 
Studies,  K-16  submitted  to  the  Division 
of  Research  and  Education,  for  projects 
at  the  October  1, 1996  deadline. 

9.  Date:  December  9, 1996 
Time:  8:30  a.m.  to  5:00  p.m. 
Room:  317 

Program:  This  meeting  will  review 
applications  for  Collaborative  Research 
in  Native  American  and  Latin  American 
Studies  submitted  to  the  Division  of 
Research  and  Education,  for  projects  at 
the  September  1 ,  1996  deadline. 

10.  Date:  December  10, 1996 
Time:  8:30  a.m.  to  5:00  pjn.. 
Room:  317  . 

Program;  This  meeting  will  review 
applications  for  Collaborative  Research 
in  American  History  I  submitted  to  the 
Division  of  Research  and  Education,  for 
projects  at  the  September  1, 1996 
deadline. 

11.  Dote:  December  10, 1996 
Time:  8:30  a.m.  to  5:00  p.m. 
Room:  415 

Program:  This  meeting  will  revi^ 
applications  for  United  States 
Newspaper  Program  submitted  to  the 
Division  of  Preservation  and  Access,  for 
projects  at  the  May  1, 1997  deadline. 


->     12.  Date:  December  11, 1996 

Time:  8:30  a.m.  to  5:00  p.m. 

Room:  430 

Program;  This  meeting  will  review 
appU^tions  for  the  Education 
Development  and  Demonstration- 
American  and  European  History,  K— 16 
submitted  to  the  Division  of  Research 
and  Education,  for  projects  at  the 
October  1, 1996  deadline. 

13.  Date:  December  11, 1096 
Time:  9:00  a.m.  to  4:00  p.m. 
Room;  317 

Program:  This  meeting  will  review 
appUcations  for  Collaborative  Research 
in  American  History  11  submitted  to  the 
Division  of  Research  and  Education,  for 
projects  at  the  September  1, 1996 
deadline. 

14.  Date:  December  12, 1996 
Time:  8:30  a.m.  to  5:00  p.m. 
Room:  317 

Aogram;  This  meeting  will  review 
applications  for  Collaborative  Researdi 
in  American  History  and  Philosophy 
submitted  to  the  Division  of  Research 
and  Education,  for  projects  at  the 
September  1, 1996  deadline. 

15.  Date:  December  13,1 996. 
Time:  8:30  a.m.  to  5:00  p.m. 
Room:  430 

Program:  This  meeting  will  review 
applications  for  the  Education 
Development  and  Demonstration- 
Anthropology,  Archaeology,  Art,  and 
Literature,  K-16  submitt^  to  the 
Division  of  Research  and  Education,  for 
projects  at  the  October  1, 1996  deadline. 

16.  Date;  December  13. 1996. 
Time:  8:30  a.m.  to  5:00  p.m. 
Room:  317. 

Program:  This  meeting  will  review 
applications  for  Collaborative  Research 
in  "The  Arts  Program  submitted  to  the 
Division  of  Research  and  Education,  for 
projects  at  the  September  1, 1996 
deadline. 

17.  Date:  E)ecember  16, 1996. 
Time:  8:30  a.m.  to  5:00  p.m. 
i?oom;317. 

Program:  This  meeting  will  review 
applications  for  Collaborative  Research 
-  in  Classical  and  Medieval  Studies 
submitted  to  the  Division  of  Research 
and  Education,  for  projects  at  the 
September  1, 1996  deadline. 

18.  Date:  December  17. 1996. 
Time:  8:30  a.m.  to  5:00  p.m. 
Room:  317. 

Program:  This  meeting  will  review 
applications  for  Collaborative  Research 
in  Literature  submitted  to  the  Division 
of  Research  and  Education,  for  projects 
at  the  September  1. 1996  deadline. 
MidiMl  S.  Shapiro, 

Advisory  Committee  Management  Offioar. 
(PR  Doc.  96-30799  Filed  12-3-96;  8:45  am) 

■UMO  COOe  7S»»-«1-M 
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NATIONAL  SCIENCE  FOUNDATION 

United  States  Antarctic  Program 
(USAP)  Blue  RII)bon  Panel;  Notice  of 
Meeting 

In  accordance  with  die  Federal 
Advisory  Committee  Act  (Ihib.  L.  92- 
463.  as  amended),  the  National  Science 
Foundation  announces  the  following 
meeting.  \^ 

Name:  United  States  Antarctic  (USAP) 
Program  Blue  Ribbon  Panel  (#1531). 

Date  &  Time:  December  20.  8:00  a.m.-«:00 
pjn.;  December  31, 1996,  8:30  a.m.-S  p.m. 

P!ace:  Room  1235.  NSF,  4201  Wilson 
Boulevard,  Arlington.  VA. 

Type  ofK4eetmg:  Open. 

Ck)ntact  Person:  Guy  G.  Guthridge,  OfBce 
of  Polar  Programs,  Room  755,  National 
Science  Foimdation,  4201  Wila<»i  Boulevard. 
Arlington.  Viigioia  22230.  Telephone:  (703) 
306-1031. 

Minutes:  May^be  obtained  from  the  contact 
person  listed  above. 

Purpose  of  Meeting:  Examine  a  full  range 
of  infrastructure,  management,  and  scientific 
options  for  the  United  States  Antarctic 
Program  so  that  the  Foundation  will  be  able 
to  maintain  the  high  quality  of  research  and 
implement  U.S.  policy  in  Antarctica  under 
realistic  budget  scenarios. 

Agenda:  The  committee  will  contintie 
analysis  begun  at  its  first  meeting  (October 
11-12, 1996).  h  will  receive  i»eaentations 
from  Antarctic  experts  and  will  discuss 
options  in  the  areas  of  research,  research 
suppcHt.  contxactor  t—lnng^  military 
transition,  coct-saving  initiatives,  health  and 
safety  context,  environment  and  waste 
management.  South  Pole  redevelopment. 
intematioDai  aspects,  science  users' 
pwrspectives,  and  intoagency  involvement 

Dated:  Noven^Mr  27, 1996. 
M.  Kabaoca  Wbiklv. 
Committee  Management  Officer. 
(PR  Doc  96-30777  FUod  12-3-96;  8:45  am] 

■LUNG  COM  79M.«1-H 


NATIONAL  TRANSPORTATION 
SAFETY  BOARD 

Sunshine  Act  Meeting 

TIK:  9:30  ajn..  Wednesday.  December 
11, 1996. 

PLACE:  The  Board  Room,  5th  Floor,  490 
LTnlant  Plaza,  S.W.,  Washington.  D.C. 
20594. 

STATUS:  Open. 

MATTERS  TO  BE  OlSCtJSSED: 

6781    Aviation  Accident  Report 
Ground  Spoiler  Activation  in  Flight/ 
Hard  Landing,  Valujet  Airlines  Flight 
558,  Douglas  DC-9-32.  N922W. 
Nashville  International  Airport, 
Nashville,  Tennessee,  January  7, 1996. 

6675A    Railroad  Accident  Report: 
Derailment  of  Atchison,  Topelui  and 


Santa  Fe  Railway  Company  Train  H- 
BALTl-31,  Near  Cajon  Junction. 
California,  February  1, 1996.         '''^'f 

NEWS  MEOU  CONTACT:  Telephone:  (202) 

314-6100.  . 

FOR  MORE  MFORMATKM  CONTACT:  Bea 
Hardesty,  (202)  314-6065.  ■.» 

November  29, 1996. 
BMHardorty, 
Federal  Register  Liaison  Officer.  '  X, 


(PR  Doc  96-30937  Filed  12-2-96;  11:36  am] 
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NUCLEAR  REGULATORY 
COMMISSION 

[Dooiwt  No.  50-368] 

Arkansas  Nuclear  One,  Unit  2;  Notice 
of  Consideration  of  Issuance  of 
Amedment  to  FadNty  Operating 
License,  Proposed  No  SIgnlflcsnt 
Hazarda  Consideration  Detennmation 
and  Opportunity  for  a  Healing 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Conmiission)  is 
considering  issuance  of  an  amendment 
to  Facility  Operating  License  No.  NPF- 
6  issued  to  E^itergy  Operations,  Inc.  for 
operation  of  Arkansas  Nuclear  One, 
Unit  2  (ANO-2)  located  in  Pope  County. 
Arkansas. 

The  proposed  amendments  would 
change  the  surveillance  reqtiirements 
for  the  Arkansas  Nuclear  One,  Unit  2 
(ANO-2)  steam  generator  tubing.  This 
proposed  change  references  a  new 
generic  topical  report  (CEN-630-P, 
"Repair  of  »/•"  OB.  Steam  Generator 
Tubes  Using  Leak-Tight  Sleeves." 
Revision  01,  November  1996).  ^ 

Before  issuance  of  the  proposed 
license  amendment,  the  Commission 
will  have  made  findings  required  by  the 
Atomic  Eneivy  Act  of  1954,  as  amended 
(the  Act)  andthe  Commission's 
regulations. 

The  Commission  has  made  a 
proposed  determination  that  the 
amendment  request  involves  no 
significant  hazards  consideration.  Under 
the  Commission's  regulations  in  10  CFR 
50.92,  this  means  that  operation  of  the 
facility  La  accordance  with  the  proposed 
amendment  would  not  (1)  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated;  or  (2)  create  the  possibility  of 
a  new  or  different  kind  of  accident  from 
any  accident  previously  evaluated;  or 
(3)  involve  a  significant  reduction  in  a 
margin  of  safety.  As  required  by  10  CFR 
50.91(a),  thellcvnsee  has  provided  its 
analysis  of  the  issue  of  no  significant 
hazards  consideration,  whid^  is 
presented  below:  --•^.- 


Oitarioo  1 — Does  Not  Involve  a  Significant 
Increase  in  the  Probability  or  Consequences 
of  on  Accident  Previously  Evaluated. 

The  proposed  amendment  continues  to 
allow  me  ABB/Ck>mbustion  Engineering  (CE) 
tungsten  inert  gas  (TIG)  welded  expansion 
transition  rone  (ETZ)  and  tube  support 
sleeves  to  be  used  as  an  alternate  tube  repair 
method  for  the  Arkansas  Nuclear  One,  Unit 
2  (ANO-2)  steam  generators  along  with 
process  improvements  which  are  included  in 
the  topical  report  to  be  referenced.  The  sleeve 
configuration  was  designed  and  analyzed  in 
acooiidance  with  the  criteria  of  Regulatory 
Guide  (RG)  1.121  and  Section  HI  of  the  ASME 
Code  and  is  unaffected  by  the  enhancements 
that  will  be  implemented.  The  consequences 
of  leakage  tiirough  the  sleeved  region  of  the 
tube,  including  the  proposed  enhancements, 
is  bounded  by  the  existing  steam  generator 
tube  rupture  (SGTR)  analysis  included  in  the 
ANO-2  Safety  Analysis  Report 

The  proposed  change  reflects 
enhancements  made  to  the  installation 
inspection  process  which  is  identified  in  th« 
currently  licensed  topical  report  (CEN-601- 
P,  Revision  01-P).  The  new  topical  report 
(CBN-630-P,  Revision  01)  specifies  that 
proper  cleaning  and  inspection  of  the  weld 
aone  be  performed  prior  to  sleeve 
installation.  Also,  eddy  current  testing  (BCT) 
bos  been  added  as  part  of  the  sleeve 
acceptance  criteria  to  ensure  the  structural 
integrity  of  the  tub»-to^leeve  weld  )oint  The 
ECT  added  allows  disposition  of  certain  non- 
significant indications  outside  the  sleeve's 
pressure  boundary  without  subsequent  repair 
of  the  tube.  Other  changes  caused  by 
refsrencing  a  generic  topical  report,  instead 
of  a  site-specific  analysis,  increase  the 
conservatism  already  present  with  the 
currently  licensed  process.  The  lower 
primary-to-secondary  leakage  limit  ensuret 
that  any  dose  contributed  from  a  potential 
steam  generator  tube  leak  wrill  be 
considerably  lower  than  the  dosage  specified 
in  10  CFR  100. 

Therefore,  this  change  does  not  involve  a 
•ignificont  increase  in  the  probability  or 
conaequences  of  any  accident  previously 
evaluated. 

Criterion  2— Does  Not  Create  the  Possibility 
of  a  New  or  Different  Kind  of  Accident  fiom 
any  Previously  Evaluated. 

The  proposed  change  to  implement  CEN- 
e30-P,  Revision  1,  will  not  create  a  new  or 
different  type  of  accident  The  changes  reflect 
enhancements  to  the  currently  licensed 
installation/inspection  process  and  would 
not  afbct  any  hypothetical  accident  as  a 
result  of  potential  tube  or  sleeve  degradation 
in  the  repaired  portion  of  the  tube.  Such 
hypothetical  accidents  remain  bounded  by 
the  existing  SGTR  analysis.  The  sleeve  design 
does  not  affect  any  other  component  or 
portion  of  the  steam  generator  tube  outside 
of  the  immediate  area  repaired. 

Therefore,  this  change  does  not  create  the 
possibility  of  a  new  or  difflarent  lund  of 
accident  fitim  any  previously  evaluated. 
Critvion  3 — Does  Not  Involve  a  Significant 
Reduction  in  the  Margin  of  Safety. 

The  currently  licanaad  TIG  welded 
sleeving  repair  of  degraded  steam  generator 
tubes  has  been  shown  by  analysis  to  restore 
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.  the  integrity  of  the  tube  to  its  original  design 
basis  condition.  By  implementing  the 
proposed  enhancements,  the  quality  of  the 
sleeve  welds  will  be  increased  thereby 
reducing  the  potential  for  leaving  a  weld 
indication  in  service. 

Installation/ inspection  enhancements  are 
being  made  to  a  process  which  is  currently 
licensed  for  use  at  ANO-2  by  the  NRC  staff. 
These  enhancements  would  not  have  any 
adverse  effects  on  the  previously  evaluated 
design  transient  or  accident  analysis.  The 
enhancements  only  specify  inspection 
methods  of  the  weld  zones  which  will  ensure 
the  integrity  of  the  pressure  boundary. 

Reducing  the  allowable  primary-to- 
secondary  leakage  rate  through  the  steam 
generators  actually  increases  the  margin  of 
safety  by  reducing  potential  dose 
contribution  due  to  steam  generator  tube 
leakage. 

Therefore,  this  change  does  not  involve  a 
significant  reduction  in  the  margin  of  safety. 

Therefore,  based  upon  the  reasoning 
presented  above  and  the  previous  discussion 
of  the  amendment  request,  Entergy 
Operations  has  determined  that  the  requested 
change  does  not  involve  a  significant  hazards 
consideration. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no    - 
significant  hazards  consideration. 

The  Commission  is  seeking  public 
comments  on  this  proposed 
determination.  Any  comments  received 
within  30  days  after  the  date  of 
publication  of  this  notice  will  be 
considered  in  making  any  final 
determination. 

Normally,  the  Commission  will  not 
issue  the  amendment  until  the 
expiration  of  the  30-day  notice  period. 
However,  should  drcimistances  change 
during  the  notice  period  such  that 
failure  to  act  in  a  timely  way  would 
result,  for  example,  in  derating  or 
shutdown  of  the  facility,  the 
Commission  may  issue  the  license 
amendment  before  the  expiration  of  the 
3G-day  notice  period,  provided  that  its 
final  determination  is  that  the 
amendment  involves  no  significant 
hazards  consideration.  The  final 
determination  will  consider  aH,^ublic 
and  State  comments  received,  shipuld 
the  Commission  take  this  action,  it  will 
publish  in  the  Federal  Roister  a  notice 
of  issuance  and  provide  for  opportimity 
for  a  hearing  after  issuance.  The 
Commission  expects  that  the  need  to 
take  this  action  will  occur  very 
infrequently. 

Written  comments  may  be  submitted 
by  mail  to  the  Chief,  Rules  Review  and 
Directives  Branch,  Division  of  Freedom 
of  Information  and  Publications 


S«vices,  Office  of  Administration,  U.S. 
Nuclear  Regulatory  Commission, 
Washington,  DC  20555-0001,  and 
should  cite  the  publication  date  and 
page  number  of  this  Federal  Register 
notice.  Written  comments  may  also.be 
delivered  to  Room  6D22,  Two  White 
Flint  North,  11545  Rockville  Pike, 
Rockville,  Maryland,  from  7:30  a.m.  to 
4:15  p.m.  Federal  workdays.  Copies  of 
written  comments  received  may  be 
examined  at  the  NRC  Public  Document 
Room,  the  Gelman  Building,  2120  L 
Street,  NW..  Washington,  DC. 

The  filing  of  requests  for  hearing  and 
petitions  for  leave  to  intervene  is 
discussed  below. 

By  January  3, 1997,  the  licensee  may 
file  a  request  for  a  hearing  with  respect 
to  issuance  of  the  amendment  to  the 
subject  facihty  operating  license  and 
any  person  whose  interest  may  be 
affected  by  this  proceeding  and  who 
wishes  to  participate  as  a  party  in  the 
proceeding  must  file  a  written  request 
for  a  hearing  and  a  petition  for  leave  to 
intervene.  Requests  for  a  hearing  and  a 
petition  for  leave  to  intervene  shall  be 
filed  in  accordance  with  the 
Commission's  "Rules  of  Practice  for 
Ekimestic  Licensing  Proceedings"  in  10 
CFR  Part  2.  biterested  persons  should 
consult  a  current  copy  of  10  CFR  2.714 
which  is  available  at  the  Commission's 
Public  Document  Room,  the  Gelman 
Building,  2120  L  Street,  N.W., 
Washington,  DC,  and  at  the  local  public 
document  room  located  at  the 
Tomlinson  Library,  Arkansas  Tech 
University,  Russellville,  AR  72801.  If  a 
request  for  a  hearing  or  petition  for 
leave  to  intervene  is  filed  by  the  above 
date,  the  Commission  or  an  Atomic 
Safety  and  Licensing  Board,  designated 
by  the  Commission  or  by  the  Chairman 
of  the  Atomic  Safety  and  Licensing 
Board  Panel,  will  rule  on  the  request 
and/or  petition;  and  the  Secretary  or  the 
designated  Atomic  Safety  and  Licensing 
Board  will  issue  a  notice  of  hearing  or 
an  appropriate  order. 

As  required  by  10  CFR  2.714,  a 
petition  for  leave  to  intervene  shall  set 
forth  with  particularity  the  interest  of 
the  petitioner  in  the  proceeding,  and 
how  that  interest  may  be  affected  by  the 
results  of  the  proceeding.  The  petition 
should  specifically  explain  the  reasons 
why  intervention  should  be  permitted 
with  particular  reference  to  the 
following  factors:  (1)  TTie  nature  of  the 
petitioner's  right  under  the  Act  to  be 
made  party  to  the  proceeding:  (2)  the 
nature  and  extent  of  the  petitioner's 
property,  financial,  or  other  interest  in 
the  proceeding;  and  (3)  the  possible 
effect  of  any  order  which  may  be 
entered  in  the  proceeding  on  the 
petitioner's  interest.  The  petition  should 


also  identify  the  specific  aspect(s)  of  the 
subject  matter  of  the  proceeding  as  to 
which  petitioner  wishes  to  intervene. 
Any  person  who  has  filed  a  petition  for 
leave  to  intervene  or  who  has  been 
admitted  as  a  party  may  amend  the 
petition  without  requesting  leave  of  the 
Board  up  to  15  days  prior  to  the  first 
prehearing  conference  scheduled  in  the 
proceeding,  but  such  an  amended 
petition  must  satisfy  the  specificity 
requirements  described  above. 

Not  later  than  15  days  prior  to  the  first 
prehearing  conference  scheduled  in  the 
proceeding,  a  petitioner  shall  file  a 
supplement  to  the  petition  to  intervene 
which  must  include  a  list  of  the 
contentions  which  are  sought  to  be 
litigated  in  the  matter.  Each  contention 
must  consist  of  a  specific  statement  of 
the  issue  of  law  or  fact  to  be  raised  or 
controverted.  In  addition,  the  petitioner 
shall  provide  a  brief  explanation  of  the 
bases  of  the  contention  and  a  concise 
statement  of  the  alleged  facts  or  expert 
opinion  which  support  the  contention 
and  on  which  the  petitioner  intends  to 
rely  in  proving  th^  contention  at  the 
hearing.  The  petitioner  must  also 
provide  references  to  those  specific 
sources  and  documents  of  which  the 
petitioner  is  aware  and  on  which  the 
petitioner  intends  to  rely  to  establish 
those  facts  or  expert  opinion.  Petitioner 
must  provide  sufficient  information  to 
show  that  a  genuine  dispute  exists  with 
the  applicant  on  a  material  issue  of  law 
or  fact  Contentions  shall  be  limited  to 
matters  within  the  scope  of  the 
amendment  under  consideration.  The 
contention  must  be  one  which,  if 
proven,  would  entitle  the  petitioner  to 
reUef.  A  petitioner  who  fails  to  file  such 
a  supplement  which  satisfies  these 
requirements  with  respect  to  at  least  one 
contention  wilt  not  be  permitted  to 
participate  as  a  party. 

Those  permitted  to  intervene  become 
parties  to  the  proceeding,  subject  to  any 
limitations  in  the  order  granting  leave  to 
intervene,  and  have  the  opportunity  to 
participate  fully  in  the  conduct  of  the 
hearing,  including  the  opportunity  to 
present  evidence  and  cross-examine 
witnesses. 

If  a  hearing  is  requested,  the 
Commission  will  make  a  final 
determination  on  the  issue  of  no 
significant  hazards  consideration.  The 
final  determination  will  serve  to  decide 
when  the  hearing  is  held. 

If  the  final  determination  is  that  the 
amendment  request  involves  no 
significant  hazards  consideration,  the 
Commission  may  issue  the  amendment 
and  majce  it  immediately  effective, 
notwithstanding  the  request  for  a 
hearing.  Any  hearing  held  would  take 
place  after  issuance  of  the  amendment. 


64378 Federal  Register  /  Vol.  61,  No.  234  /  Wednesday,  December  4.  1996  /  Notices 


If  the  final  detenni nation  is  that  the 
amendment  request  involves  a 
significant-hazards  consideration,  any 
hearing  held  would  take  place  before 
the  issuance  of  any  amendment. 

A  request  for  a  hearing  or  a  petition 
for  leave  to  intervene  must  be  filed  with 
the  Secretary  of  the  Commission,  U.S. 
NucrfearRegulatory  Commission, 

ashington,  DC  20555-0001,  Attention: 
Docketing  and  Services  Branch,  or  may 
be  delivered  to  the  Commission's  PubUc 
Document  Room,  the  Gebnan  Building, 
2120  L  Street.  NW..  Washington,  DC,  by 
the  above  date.  Where  petitions  are  filed 
during  the  last  10  days  of  the  notice 
period,  it  is  requested  that  the  petitioner 
promptly  so  inform  the  Commission  by 
a  toll-free  telephone  call  to  Western 
Union  at  l-<800)  248-5100  (in  Missouri 
1-(800)  342-6700).  The  Westwn  Union 
operator  should  be  given  Datagram 
Identification  Number  N1023  and  the 
followdng  message  addressed  to  William 
D.  Beckner,  Director,  Project  Directorate 
rV-1:  Petitioner's  name  and  telephone 
number,  date  petition  was  mailed,  plant 
name,  and  publicationT  date  and  page 
number  of  this  Federal  Register  notice. 
A  copy  of  the  petition  should  also  be 
sent  to  the  Office  of  the  General 
Coimsel,  U.S.  Nuclear  Regulatory 
Commission,  Washington,  DC  20555— 
0001,  and  to  Mr.  Nicholas  S.  Reynolds. 
Winston  &  Strawn,  1400  L  Street,  N.W., 
Washington,  D.C.  20005-3502,  attorney 
for  the  licensee. 

Non-timely  filings  of  petitions  for 
leave  to  intervene,  amended  petitions, 
supplemental  petitions  and/or  requests 
for  hearing  will  not  be  entertained 
absent  a  determination  by  the 
Commission,  the  presiding  officer  or  the 
presiding  Atomic  Safety  and  Licensing 
Board  that  the  petition  and/or  request 
should  be  granted  based  upon  a 
balancing  of  the  factors  specified  in  10 
CFR  2.714(a)(1)  (i)-(v)  and  2.714(d). 

For  further  details  with  respect  to  this 
action,  see  the  application  for 
amendment  dated  November  24,  1996, 
which  is  available  for  public  inspection 
at  the  Commission's  Public  Document 
Room,  the  Gelman  Building,  2120  L 
Street,  NW.,  Washington.  DC,  and  at  the 
local  public  document  room  located  at 
the  Tomlinson  Library^  Arkansas  Tech 
University,  Russellville,  Arkansas 
72801. 

Dated  at  Rockviile,  Maryland,  this  29th  day 
of  Novemtier  1996. 

For  the  Nuclear  Regulatory  Commission. 
K«ri»i2  Salehi, 

Acting  Project  Manager,  Project  Directorate 
IV~1,  Division  of  Reactor  Projects  III/IV.  Office 
of  Nuclear  Reactor  Regulation.  • 

|FR  Doc.  96-30900  Filed  12-3-96;  8:45  am) 
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Portland  Qeneral  Electric  Company,  at 
al.;  Notice  of  laauanca  of 
Environmental  Asaesament  and 
Finding  of  No  Significant  Impact  for 
the  Independent  Spent  Fuel  Storage 
Inatallation  at  Tro|an  Nuclear  Plant 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  is 
considering  issuance  of  a  materials 
license  under  the  requirements  of  Title 
10,  Code  of  Federal  Regulations  (10 
CFR),  Part  72.  to  Portland  General 
Electric  Company,  et  al.  (PGE  or  the 
appUcant),  authorizing  receipt  and 
storage  of  spent  fuel  in  an  independent 
spent  fuel  storage  installation  (ISFSI) 
located  at  its  Trojan  Nuclear  Plant  (TNP) 
in  Columbia  County,  Oregon.  The 
Commission's  Office  of  Nuclear  Material 
Safety  and  Safeguards,  Spent  Fuel 
Project  Office,  has  completed  its 
environmental  review  in  support  of  the 
issuance  of  afnaterials  license.  The 
"Environmental  Assessment  (EA) '  '» 
Related  to  the  Construction  and 
Operation  of  the  Trojan  Independent 
Spent  Fuel  Storage  Installation"  has 
been  issued  in  accordance  with  10  CFR 
Part  51. 

Summary  of  Environmental  Assessment 

Description  of  the  Proposed  Action: 
The  proposed  licensing  action  would 
authorize  the  applicant  to  construct  and 
operate  a  dry  storage  ISFSI  at  the  Trojan 
site.  The  primary  function  of  the  ISFSI 
is  to  provide  interim  storage  of  spent 
fuel  assemblies,  fuel  debris,  and  greater 
than  Class  C  (GTCC)  waste,  which  were 
generated  at  the  Trojan  Nucletir  Plant 
during  its  operation.' 

Currently,  the  spent  fuel  and  fuel 
debris  are  stored  in  the  Trojan  spent  fuel 
pool. 

PGE  has  selected  a  dry  storage  system 
using  Sierra  Nuclear  Corporation's 
TranStor  Storage  System  design.  The 
TranStor  Storage  System  is  a  vertical, 
dry  storage  system  which  utiUzes  a 
ventilated  concrete  storage  cask  and  a 
seal-welded  steel  basket  to  store  spent 
nuclear  fuel  assemblies,  fuel  debris  and 
GTCC  waste. 


'  At  present,  licenses  issued  under  the 
Commission's  regulations  at  10  CFR  Part  72  are 
limited  to  the  storage  of  spent  fuel  and  other 
radioactive  materials  associated  with  spent  fiiel 
storage  in  an  ISFSI.  Storage  of  GTCC  waste  is  not 
within  the  scope  of  a  Part  72  license.  However,  on 
November  2, 1995.  PGE  submitted  a  petition  for 
rulemaking  requesting  that  the  Commission  amend 
its  Pari  72  regulations  to  specifically  provide  for  the 
storage  of  GTCC  waste  in  an  ISFSI.  See  61  FR  3619 
(1996).  Consideration  of  the  inclusion  of  this  type 
of  waste  in  the  EA  for  the  Trojan  ISSFSI  should 
obviate  the  necessity  for  revisiting  the 
environmental  impacts  of  storage  of  GTCC  waste  at 
Trojan  if  the  Commission  grants  PGE's  petition  and 
amends  its  regulations  as  requested. 


The  license  for  an  ISFSI  under  10  CFR 
Part  72  is  issued  for  20  years.  However, 
the  licensee  may  apply  to  the 
Commission  to  renew  the  license,  if 
necessary,  prior  to  its  expiration. 

Need  for  the  Proposed  Action:  TNP 
was  shutdown  in  November  1992,  and 
on  January  27, 1993.  PGE  notified  the 
NRC  of  its  decision  to  permanently 
cease  power  operation  and  subsequently 
defiieled  the  reactor,  storing  the  spent 
fuel  in  the  TNP  spent  fuel  pool. 
Currently,  PGE  has  a  possession-only 
license  under  10  CFR  Part  50  and 
applied  to  terminate  its  license  on 
January  25,  1995,  by  submitting  a 

-  decommissioning  plan.  The  licensee 
proposed  to  decommission  the  facility 
using  a  dismantlement  or  DECON 
approach  as  defined  in  the  "Final 
Generic  Environmental  Impact 
Statement  on  Decommissioning  of 
Nuclear  Facilities,"  NUREG-0586,  dated 
August  1988. 

PGE's  plans  for  decommissioning  the 
TNP  include  decontamination  and 
dismantlement  of  contaminated 
structiu«s,  systems,  and  components.  To 
facilitate  decommissioning,  the  spent 
fuel  and  other  contents  of  the  spent  fuel 
pool  must  be  relocated.  The  licensee 
determined  that  an  ISFSI  would  be  the 
most  economical  method  for  the 
temporary  storage  of  the  spent  fuel  imtil 
acceptance  of  the  spent  fuel  by  the  U.S. 
E)epartment  of  Energy,  which  is 
responsible  for  the  permanent  disposal 
of  s{>ent  fuel.  Relocating  the  spent  fuel 
to  an  ISFSI  would  allow  TNP  to  proceed 
with  decontamination  and 
dismantlement  of  the  structures, 
systems,  and  components  without 
impacting  the  safe  storage  of  spent  fuel. 

environmental  Impacts  of  the 
Proposed  Action:  As  discussed  in  the 
EA.  no  significant  construction  impacts 
are  anticipated.  Trojan  ISFSI 
construction  activities  will  affect  only  a 
small  fraction  of  the  land  area  of  TNP. 
With  good  construction  practices,  the 
potential  for  fugitive  dust,  erosion,  and 
noise,  typical  of  the  planned 
construction  activities,  can  be 
controlled  to  insignificant  levels.  The 
only  resources  irretrievably  committed 
are  the  steel,  concrete,  and  other 
construction  materials  used  in  the  ISFSI 
pad,  storage  casks,  and  any  operating 
equipment. 

-  As  discussed  in  the  EA,  there  will  be 
no  radiological  liquid  or  gaseous 
effluents  during  normal  operation  of  the 
ISFSI.  The  estimated  doses  to  both 
occupational  workers  and  members  of 
the  public  are  below  regulatory  limits. 

As  discussed  in  the  EA,  no  significant 
radiological  impacts  are  expected 
during  operation  of  the  ISFSI.  The  only 
environmental  interface  of  the  ISFSI  is . 
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with  tiie  air  surrounding  the  storage 
casks;  the  only  discharge  of  waste  to  the 
environment  is  heated  air  from  the 
cask's  passive  heat  dissipation  system. 
Climatological  effects  will  be 
insignificant. 

Alternatives  to  the  Proposed  Action: 
The  "Final  Generic  Environmental 
Impact  Statement  (FGEIS)  on  Handling 
and  Storage  of  Spent  Light-Water  Power 
Reactor  Fuel,"  NUREG-0575,  found  that 
the  ISFSIs  represent  a  major  means  of 
interim  storage  at  a  reactor  site.  While 
the  environmental  impacts  of  the  dry 
storage  ISFSI  option  were  not 
specifically  addressed  in  the  FGEIS,  the 
use  of  alternative  dry  passive  storage 
techniques  for  aged  fuel  appeared  to  be 
as  feasible  as  wet  storage  and 
environmentally  acceptable.  However, 
environmental  impacts  need  to  be 
considered  on  a  site-specific  basis. 
Several  alternatives  were  discussed  in 
the  EA,  but  none  were  more  protective 
of  the  environment  nor  was  any 
alternative  sufficient  to  meet  the  spent 
fuel  storage  requirements  for  TNP. 
Because  the  Commission  has  concluded 
there  are  no  signi^cant  environmental 
impacts  associated  with  the  proposed 
action,  any  alternative  of  equal  or 
greater  environmental  impacts  need  not 
be  evaluated. 

Alternative  Use  of  Resources:  The 
only  resources  committed  irretrievably 
and  not  previously  considered  in 
environmental  documents  relating  to 
the  TNP  are  the  steel,  concrete,  and 
other  construction  materials  used  in  the 
ISFSI. 

Agencies  and  Persons  Contacted:  A 
representative  of  the  Oregon  Department 
of  Energy  was  contacted  for  supporting 
documentation  in  connection  with  the 
preparation  of  the  EA. 

Fimttng  of  No  Significant  Impact 

In  summary,  the  TNP  ISFSI  is  located 
in  a  small  area  within  the  confines  of 
the  TNP  owner-controlled  area  and  will 
require  only  a  minor  commitment  of 
land  resources.  The  proposed  action  is 
not  expected  to  cause  any  significant 
release  of  effluents,  and  there  will  be  no 
significant  increases  in  individual  and 
collective  radiation  doses  to  either  the 
public  pr  on-site  workers.  Potential  off- 
site  impacts  fhim  a  postulated  worst- 
case  credible  accident  are  a  small 
firaction  of  the  regulatory  limits  of  10 
CFR  72.106  and  well  below  the  U.S. 
Environmental  Protection  Agency's 
Protective  Action  Guides.  Therefore,  the 
proposed  action  will  not  significantly 
affect  the  quality  of  the  human 
environment.  Accordingly,  pursuant  to 
the  requirements  of  10  CFR  51.31  and 
51.32,  the  Commission  has  determined 
that  a  finding  of  no  significant  impact  is 


appropriate  and  that  an  environmental 
impact  statement  need  not  be  prepared 
for  the  issuance  of  a  materials  license 
for  the  Trojan  ISFSI. 

The  EA  for  the  proposed  action,  on 
which  this  finding  of  no  significant 
impact  is  based,  relied  upon  several 
environmental  documents,  with 
independent  assessment  of  data, 
analyses,  and  results.  The  following 
documents  were  utilized:  (1)  "Trojan 
Independent  Spent  Fuel  Storage 
Installation  Environmental  Report" 
(PGE-1070).  March  26,  1996,  as 
supplemented  by  letter  dated  May  22, 
1996;  (2)  "Final  Environmental 
Statement  Related  to  the  Operation  trf 
the  Trojan  Nuclear  Plant,"  August  1973; 

(3)  Trojan  ISFSI  License  Application 
(PGE-1068),  Safety  Analysis  Report 
(PGE-1069),  Decommissioning  Plan 
(PGE-1061),  and  related  documentation; 

(4)  "Environmental  Assessment  by  the 
U.S.  Nuclear  Regulatory  Cc»nmission 
Related  to  the  Request  to  Authorize 
Facility  Decommissioning — ^Trojan 
Nuclear  Plant,"  December  1995;  (5) 
"Environmental  Protection  Regulations 
for  Domestic  Licensing  and  Related 
Regulatory  Functions,  10  CFR  Part  51; 
(6)  "Final  Generic  Environmental 
Impact  Statement  on  Handling  and 
Storage  of  Spent  Light  Water  Power 
Reactor  Fuel,"  NUREG-0575,  August 
1979. 

The  EA  and  other  documents  related 
to  this  proposed  action  are  available  for 
public  inspection  and  for  copying  for  a 
fee  at  the  NRC  Public  Document  Room, 
2120  L  Street.  NW.  Washington,  DC 
20555,  and  at  the  Local  Public 
Document  Room  for  TNP  located  at  the 
Branford  Price  Miller  Library,  Portland 
State  University,  Portland,  Oregon 
97207. 

Dated  at  Rockville,  MD,  this  22nd  day  of 
November  1996. 

For  the  Nuclear  Regulatory  Coimnission. 
Ckarles  ).  Haaghney, 
Acting  Director.  Spent  Fuel  Project  Office, 
Office  of  Nuclear  Material  Safety  and 
Safeguards. 
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Rnal  Memorandum  of  Understanding 
Between  the  U.S.  Nuclear  Regulatory 
Commission  and  the  State  of 
Louisiana 

AQBCY:  Nuclear  Regulatory 

Commission. 

ACTKM:  Notice. 

SUMMARY:  This  notice  is  to  advise  the 
public  of  the  issuance  of  a  Final 
Memorandum  of  Understanding  (MOU) 
between  the  U.S.  Nuclear  Regulatory 


Commission  (NRC)  and  the  State  of 
Louisiana.  The  MOU  provides  the  basis 
for  mutually  agreeable  procedures 
whereby  the  State  of  Louisiana  may 
utilize  the  NRC  Emergency  Response 
Data  System  (ERDS)  to  receive  data 
during  an  emergency  at  a  commercial 
nuclear  power  plant  in  Louisiana. 
Public  comments  were  addressed  in 
conjunction  with  the  MOU  with  the 
State  of  Michigan  published  in  the    ~ 
Federal  Register  Vol.  57,  No.  28, 
February  11, 1992. 

EFFECTIVE  DATE:  This  MOU  is  efiective 
October  31, 1996. 
A1X)RESSES:  Copies  of  all  NRC 
documents  are  available  for  public 
inspection  and  copying  for  a  fee  in  the 
NRC  Public  Document  Room,  2120  L 
Street,  NW.  (Lower  Level),  Washington, 
DC. 

FOR  FURTHER  INFORMATION  CONTACT:  John 
R.  Jolicoeur  or  Eric  Weinstein,  Office  for 
Analysis  and  Evaluation  of  Operational 
Data,  U.S.  Nuclear  Regulatory 
Commission,  Washington,  DC  20555. 
Telephone  (301)  415-6383  or  (301)  415- 
7559. 

This  attached  MOU  is  intended  to 
formalize  and  define  the  manner  in 
which  the  NRC  urill  cooperate  with  the 
State  of  Louisiana  to  provide  data 
related  to  plant  conditions  during 
emergencies  at  commercial  nuclear   , 
power  plants  in  Louisiana. 

Dated  at  Rockville.  Maryland,  this  27tfa  day 
of  November  1996. 

For  the  Nuclear  RegulatQry.CQmmission. 
Edward  L.  Jordan, 

Director,  Office  for  Analysis  and  Evaluation 
of  Operational  iktta. 

Agreement  Pertaining  to  the  Emergency 
Response  Data  System  Between  the 
State  of  Louisiana  and  the  U.S.  Nuclear 
Regulatory  Commission 

/.  Authority 

The  U.S.  Nuclear  Regulatory 
Commission  (NRC)  and  the  State  of 
Louisiana  enter  into  this  Agreement 
imder  the  authority  of  Section  274i  of 
the  Atixnic  Energy  Act  of  1954,  as 
amended. 

Louisiana  recognizes  the  Federal 
Government,  primarily  the  NRC,  as 
having  the  exclusive  authority  and 
responsibility  to  regulate  the 
radiological  and  national  security 
aspects  of  the  construction  and 
operation  of  nuclear  production  or 
utilization  facilities,  except  for  certain 
authority  over  air  emissions  to  states  by 
the  Clean  Air  Act. 

n.  Background 

A.  The  Atomic  Energy  Act  of  1954.  as 
amended,  and  the  Energy 
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Reorganization  Act  of  1974,  as 
amended,  authorize  the  Nuclear 
Regulatory  Commission  (NRC)  to  license 
and  regulate,  among  other  activities,  the 
manufacture,  construction,  and 
operation  of  utilization  facilities 
(nuclear  power  plants)  in  order  to  assure 
common  defense  and  security  and  to 
protect  the  public  health  and  safety. 
Under  these  statutes,  the  NRC  is  the 
responsible  agency  regulating  nuclear 
power  plant  safety. 

B.  NRC  believes  that  its  mission  to 
protect  the  pubUc  health  and  safety  can 
be  served  by  a  policy  of  cooperation 
with  State  goverrunents  and  has 
formally  adopted  a  policy  statement  on 
"Cooperation  with  States  at  Commercial 
Nuclear  Power  Plants  and  Other  Nuclear 
Production  or  Utilization  Facilities"  (54 
FR  7530,  February  22, 1989).  The  policy 
statement  provides  that  NRC  will 
consider  state  proposals  to  enter  into 
instruments  of  cooperation  for  certain 
programs  when  these  programs  have 
provisions  to  ensure  close  cooperation 
with  NRC.  This  agreement  is  intended 
to  be  consistent  with,  and  implement, 
the  provisions  of  the  NRC's  policy 
statement. 

C.  NRC  fulfills  its  statutory  mandate 
to  regulate  power  plant  safety  by,  among 
other  things,  responding  to  emergencies 
at  licensee's  facilities  and  monitoring 
the  status  and  adequacy  of  the  licensee's 
responses  to  emergency  situations. 

D.  Louisiana  fulfills  its  statutory 
mandate  for  preparedness,  response, 
mitigation^  and  recovery  in  the  event  of 
an  accident  at  a  nuclear  power  plant 
through  the  Louisiana  Revised  Statutes, 
Subtitle  n  of  Title  30,  Chaptefr  6. 

m.  Scope 

A.  This  Agreement  defines  the  way  in 
which  NRC  and  Louisiana  will 
cooperate  in  planning  and  maintaining 
the  capability  to  transfer  reactor  plant 
data  via  the  Emergency  Response  Data 
System  (ERDS)  during  emergencies  at 
nuclear  power  plants  in  the  State  of 
Louisiana. 
*     B.  It  is  understood  by  the  NRC  and  the 
State  of  Louisiana  that  ERDS  data  will 
only  be  transmitted  by  a  licensee  during 
emergencies  classified  at  the  Alert  level 
or  above,  during  scheduled  tests,  or 
during  exercises  when  available. 

C.  Nothing  in  this  Agreement  is 
intended  to  restrict  or  expand  the 
statutory  authority  of  NRC,  the  State  of 
Louisiana,  or  to  affect  or  otherwise  alter 
the  terms  of  any  agreement  in  efiiect 
under  the  authority  of  Section  274b  of 
the  Atomic  Energy  Act  of  1954,  as 
amended:  nor  is  anything  in  this 
Agreement  intended  to  restrict  or 
expand  the  authority  of  the  State  of 


Louisiana  on  matters  not  within  the 
scope  of  this  Agreement. 

D.  Nothing  in  this  Agreement  confiars 
upon  the  State  of  Louisiana  authority  to 
(1)  interpret  or  modify  NRC  regulations 
and  NRC  requirements  imposed  on  the 
licensee;  (2)  take  enforcement  actions; 
(3)  issue  confirmatory  letters;  (4)  amend, 
modify,  or  revoke  a  license  issued  by 
NRC;  or  (5)  direct  or  recommend 
nuclear  power  plant  employees  to  take 
or  not  to  take  any  action.  Authority  for 
all  such  actions  is  reserved  exclusively 
to  the  NRC 

IV.  NEC's  Genera]  Responsibilities 

Under  this  agreement,  NRC  is 
responsible  for  maintaining  the  EROS. 
ERDS  is  a  system  designed  to  receive, 
store,  and  retransmit  data  hom  in-plant 
data  systems  at  nuclear  power  plants 
during  emergencies.  The  NRC  will 
provide  user  access  to  ERDS  data  to  one 
user  terminal  for  the  State  of  LSuisiana 
during  emergencies  at  nuclear  power 
plants  which  have  implemented  an 
ERDS  interface  and  for  which  any 
portion  of  the  plant's  10-mile 
Emergency  Planning  Zone  (EPZ)  lies 
within  the  State  of  Louisiana.  The  NRC 
agrees  to  provide  unique  software 
already  available  to  NRC  (not 
commercially  available)  that  was 
developed  under  NRC  contract  for 
configuring  an  ERDS  workstation. 

V.  State  of  Louisiana  General 
Responsibilities 

A.  Louisiana  (through  its  lead 
radiological  agency)  will,  in  cooperation 
with  the  NRC,  establish  a  capability  to 
receive  ERDS  data.  To  this  end, 
Louisiana  will  provide  the  necessary 
computer  hardware  and  commercially 
licensed  software  required  for  ERDS 
data  transfer  to  users. 

B.  Louisiana  agrees  not  to  use  ERDS 
to  access  data  from  nuclear  power 
plants  for  which  a  portion  of  the  10  mile 
Emergency  Planning  Zone  does  not  fail 
within  its  State  boundary. 

C.  For  the  purpose  of  minimizing  the 
impact  on  plant  operators,  clarification 
of  ERDS  data  will  be  pursued  through 
the  NRC. 

VI.  Implementation — Louisiana  and  the 
NRC  agree  to  work  in  concert  to  assure 
that  the  following  communications  and 
information  exchange  protocol 
regarding  the  NRC  ERDS  are  followed: 

A.  Louisiana  and  the-NRC  agree  in 
good  faith  to  make  available  to  each 
other  information  witliin  the  intent  and 
scope  of  this  Agreement. 

B.  NRC  and  Louisiana  agree  to  meet, 
as  necessary,  to  exchange  information 
on  matters  of  common  concern 
pertinent  to  this  Agreement.  Unless 


otherwise  agreed,  such  meetings  will  be 
held  in  the  NRC  Operations  Center.  The 
affiected  utilities  will  be  kept  informed 
of  pertinent  information  covered  by  tills 
Agreement. 

C  To  preclude  the  premature  public 
release  of  sensitive  information,  NRC 
and  Louisiana  will  protect  sensitive 
information  to  the  extent  permitted  by 
the  Federal  Freedom  of  Information  Act, 
the  State  of  Louisiana  Public  Record  Act 
(Louisiana  Revised  Statute  44),  10  CFR 
2.790,  and  other  applicable  authority. 

D.  NRC  will  conciuct  periodic  tests  of 
licensee  ERDS  data  hnks.  A  copy  of  the 
test  schedule  will  be  provided  to  the 
Louisiana  Radiation  Protection  Division 
(State  bf  Louisiana's  lead  radiological 
agency)  by  the  NRC.  The  Louisiana 
Radiation  Protection  Division  may  test 
its  ability  to  access  ERDS  data  during 
these  scheduled  tests,  or  may  schedule 
independent  tests  of  the  State  link  with 
the  NRC. 

E.  NRC  will  provide  access  to  ERDS 
for  emergency  exercises  with  reactor 
units  capable  of  transmitting  exercise 
data  to  ERDS.  For  exercises  in  which  the 
NRC  is  not  participating,  the  Louisiana 
Radiation  Protection  Division  will 
coordinate  with  NRC  in  advance  to 
ensure  ERDS  availability.  NRC  reserves 
the  right  to  preempt  ERDS  use  for  any 
exercise  in  progress  in  the  event  of  an 
actual  event  at  any  licensed  nuclear 
power  plant. 

VU.  Contacts 

A.  The  principal  senior  management 
contacts  for  this  Agreement  will  be  the  / 
Director,  Incident  Response  Division, 
Office  for  Analysis  and  Evaluation  of 
Operational  Data,  and  the 
Administrator,  Louisiana  Radiation 
Protection  EK vision.  These  individuals 
may  designate  appropriate  staff 
representatives  for  the  purpose  of 
administering  this  Agreement. 

B.  Identification  of  these  contacts  is 
not  intended  to  restrict  communication 
between  NRC  and  the  Louisiana 
Radiation  Division  staff  members  on 
technical  and  other  day-to-day 
activities. 

VIII.  Resolution  of  Disagreements 

A.  If  disagreements  arise  about 
matters  within  the  scope  of^his 
Agreement,  NRC  and  Louisiana  will 
work  together  to  resolve  these 
differences. 

B.  Resolution  of  differences  between 
the  State  and  NRC  staff  over  issues 
arising  out  of  this  Agreement  will  be  the 
initial  responsibility  of  the  fJRC 
Incident  Response  Division 
management. 

C.  Differences  which  cannot  be 
resolved  in  accordance  with  Sections 
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Vin.A  and  Vm.B  will  be  reviewed  and 
resolved  by  the  Director,  Office  for 
Analysis  and  Evaluation  of  Operational 
Data. 

D.  The  NRC's  General  Counsel  has  the 
final  authority  to  provide  legal 
interpretation  of  the  Commission's 
reguLations.  -       -  .  , 

DC.  Effective  Date 

Tliis  Agreement  will  take  effect  after 
it  has  been  signed  by  both  parties. 

X.  Duration 

A  formal  review,  not  less  than  1  year 
after  the  effective  date,  will  be 
performed  by  the  NRC  to  evaluate 
implementation  of  the  Agreement  and 
resolve  any  problems  identified.  This 
Agreement  will  be  subject  to  periodic 
reviews  and  may  be  amended  or 
modified  upon  written  agreement  by 
both  parties,  and  may  be  terminated 
upon  30  days  written  notice  by  either 
party. 

XI.  Separability 

If  any  provision(s)  of  this  Agreement, 
or  the  application  of  any  provision(s)  to 
any  person  or  circumstances  is  held 
invalid,  the^^mainder  of  this 
Agreement  and  the  application  of  such 
provisions  to  other  persons  or 
circumstances  will  not  be  affected. 

For  the  U.S.  Nuclear  Regulatory 
Commission, 

James  M.  Taylor, 

Executive  Director  for  Operations. 

For  the  State  of  Louisiana. 

Dated:  October  31, 1998. 
Gus  Von  Bodungen, 

Assistant  Secretary,  Office  of  Air  Quality  and 
Radiation  Protection,  Department  of 
Environmental  Quality. 
|FR  Doc.  96-30902  Filed  12-3-96;  8:45  am] 
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Bh«»0kly  Notice 

Applications  and  Annendments  to 
Facility  Operating  Licenses  Involving 
No  Significant  Haiards  Considerations 

I.  Background 

Pursuant  to  Public  Law  97-415,  the  . 
U.S.  Nuclear  Regulatory  Conmiission 
(the  Commission  or  NRC  staff)  is 
publishing  this  regular  biweekly  notice. 
Public  Law  97-415  revised  section  189 
of  the  Atomic  Energy  Act  of  1954,  as 
amended  (the  Act),  to  require  the 
Commission  to  publish  notice  of  any 
amendments  issued,  or  proposed  to  be 
issued,  imder  a  new  provision  of  section 
189  of  the  Act.  This  provision  grants  the 
Commission  the  authority  to  issue  and 
make  immediately  effective  any 


amendment  to  an  operating  license 
upon  a  determination  by  the 
Commission  that  such  amendment 
involves  no  significant  hazards 
consideration,  notwithstanding  the 
pendency  before  the  Commission  of  a 
request  for  a  hearing  from  any  person. 

This  biweekly  notice  includes  all 
notices  of  amendments  issued,  or 
proposed  to  be  issued  firom  November  8, 
1996,  through  November  21, 1996.  The 
last  biweekly  notice  was  published  on 
November  19, 1996. 

NOTICE  OF  CONSIDERATION  OF 
ISSUANCE  OF  AMENDMENTS  TO 
FACILITY  OPERATING  UCENSES, 
PROPOSED  NO  SIGNIFICANT 
HAZARDS  CONSIDERATION 
DETERMINATION.  AND 
OPPORTUNITY  FOR  A  HEARING 

The  Commission  has  made  a 
proposed  determination  that  the 
following  amendment  requests  involve 
no  significant  hazards  consideration. 
Under  the  Commission's  regulations  in 
10  CFR  50.92,  this  means  that  operation 
of  the  facility  in  accordance  with  the 
proposed  amendment  would  not  (1) 
involve  a  significant  increase  in  the 
probability  or  consequences  of  an 
accident  previously  evaluated;  or  (2) 
create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any 
accident  previously  evaluated;  or  (3) 
involve  a  significant  reduction  in  a 
margin  of  safety.  The  basis  for  this 
proposed  determination  for  each 
amendment  request  is  shown  below. 

The  Commission  is  seeking  pubUc 
comments  on  this  proposed 
determination.  Any  comments  received 
within  30  days  after  the  date  of 
publication  of  this  notice  will  be 
considered  in  making  any  final 
determination. 

Normally,  the  Commission  will  not 
issue  the  amendment  until  the 
expiration  of  the  30-day  notice  period. 
However,  should  circiunstances  change 
during  the  notice  period  such  that 
failure  to  act  in  a  timely  way  would 
result,  for  example,  in  derating  or 
shutdown  of  the  facility,  the 
Conmiission  may  issue  the  license 
amendment  before  the  expiration  of  the 
30-day  notice  period,  provided  that  its 
final  determination  is  that  the 
amendment  involves  no  significant 
hazards  consideration.  The  final 
determination  will  consider  all  public 
and  State  comments  received  before 
action  is  taken.  Should  the  Commission 
take  this  action,  it  will  publish  in  the 
Federal  Registo'  a  notice  of  issuance 
and  provide  for  opportunity  for  a 
hearing  after  issuance.  The  Commission 
expects  that  the  need  to  take  this  action 
will  occur  very  infrequently. 


Written  comments  mayiie  submitted 
by  mail  to  the'Chief,  Rules  Review  and 
CKrectives  Branch,  Division  of  Freedom 
of  Information  and  Publications 
Services,  Office  of  Administration,  U.S. 
Nuclear  Regulatory  Commission, 
Washington.  DC  20555-0001,  and 
should  cite  the  publication  date  and 
page  number  of  this  Federal  Registo' 
notice.  Written  comments  may  also  be 
delivered  to  Room  6D22,  Two  White 
Flint  North,  11545  Rockville  Pike, 
Rockville,  Maryland  from  7:30  a.m.  to 
4:15  p.m.  Federal  workdays.  Copies  of 
Mrritten  comments  received  may  be 
examined  at  the  NRC  Public  Document 
Room,  the  Gelman  Building,  2120  L 
Street,  NW.,  Washington,  DC.  The  filing 
of  requests  for  a  hearing  and  petitions 
for  leave  to  intervene  is  discussed 
below. 

By  January  3, 1997,  the  licensee  may 
file  a  request  for  a  hearing  with  respect 
to  issiiance  of  the  amendment  to  the 
subject  facility  operating  license  and 
any  person  whose  interest  may  be 
affected  by  this  proceeding  and  who 
wishes  to  participate  as  a  party  in  the 
proceeding  must  file  a  written  request 
for  a  hearing  and  a  petition  for  leave  to 
intervene.  Requests  for  a  hearing  and  a 
petition  for  leave  to  intervene  shall  be 
filed  in  accordance  with  the 
Commission's  "Rules  of  Practice  for 
Domestic  licensing  Proceedings"  in  10 
CFR  Part  2.  Interested  persons  should 
consult  a  current  copy  of  10  CFR  2.714 
which  is  available  at  the  Commission's 
Public  Document  Room,  the  Gelman 
Building,  2120  L  Street,  NW., 
Washington,  DC  and  at  the  local  public 
document  room  for  the  particular^ 
fecility  involved.  If  a  request  for  a 
hearing  or  petition  for  leave  to  intervene 
is  filed  by  the  above  date,  the 
Commission  or  an  Atomic  Safety  and 
Licensing  Board,  designated  by  the 
Commission  or  by  the  Chairman  of  the 
Atomic  Safety  and  Licensing  Board 
Panel,  will  rule  on  the  request  and/or 
petition;  and  the  Secretary  or  the 
designated  Atomic  Safety  and  Licensing 
Board  will  issue  a  notice  of  a  hearing  or 
an  appropriate  order. 

As  required  by  10  CFR  2.714.  a 
petition  for  leave  to  intervene  shall  set 
forth  with  particularity  the  interest  of 
the  petitioner  in  the  proceeding,  and 
how  that  interest  may  be  affiected  by  the 
results  of  the  proceeding.  The  petition 
should  specifically  explain  the  reasons 
why  intervention  should  be  permitted 
with  particulv  refierence  to  the 
following  {actors:  (1)  the  nature  of  the 
petitioner's  right  imder  the  Act  to  be 
made  a  party  to  the  proceeding;  (2)  the 
nature  and  extent  of  the  petitioner's 
propwty.  finanaal.  or  odier  interest  in 
the  proceeding;  and  (3)  the  possible 
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efiiect  of  any  order  which  may  be 
entered  in  the  proceeding  on  the 
petitioner's  interest.  The  petition  should 
also  identify  the  speciHc  aspect(s)  of  the 
subject  matter  of  the  proceeding  as  to 
which  petitioner  wishes  to  intervene. 
Any  person  who  has  Rled  a  petition  for 
leave  to  intervene  or  who  has  been 
admitted  as  a  party  may  amend  the 
petition  without  requesting  leave  of  the 
Board  up  to  IS  days  prior  to  the  first 
prehearing  conference  scheduled  in  the 
proceeding,  but  such  an  amended 
petition  must  satisfy  the  specificity 
requirements  described  above. 

Not  later  than  15  days  prior  to  the  first 
prehearing  conference  scheduled  in  the 
proceeding,  a  petitioner  shall  file  a 
supplement  to  the  petition  to  intervene 
which  must  include  a  list  of  the 
contentions  which  are  sought  to  be 
litigated  in  the  matter.  Each  contention 
must  consist  of  a  specific  statement  of 
the  issue  of  law  or  fact  to  be  raised  or 
controverted.  In  addition,  the  petitioner 
shall  provide  a  brief  explanation  of  the 
bases  of  the  contention  and  a  concise 
statement  of  the  alleged  facts  or  expert 
opinion  which  support  the  contention 
and  on  which  the  petitioner  intends  to 
rely  in  proving  the  contention  at  the 
hearing.  The  petitioner  must  also 
provide  references  to  those  specific 
sources  and  documents  of  which  the 
petitioner  is  aware  and  on  which  the 
petitioner  intends  to  rely  to  establish 
those  facts  or  expert  opinion.  Petitioner 
must  provide  sufficient  information  to 
show  that  a  genuine  dispute  exists  with 
the  applicant  on  a  material  issue  of  law 
or  fact.  Contentions  shall  be  limited  to 
matten  within  the  scope  of  the 
amendment  under  consideration.  The 
contention  must  be  one  which,  if 
proven,  would  entitle  the  petitioner  to 
relief.  A  petitioner  who  fails  to  file  such 
a  supplement  which  satisfies  these 
requirements  with  respect  to  at  least  one 
contention  will  not  be  permitted  to 
participate  as  a  party. 

Those  permitted  to  intervene  become 
parties  to  the  proceeding,  subject  to  any 
limitations  in  the  order  granting  leave  to 
intervene,  and  have  the  opportunity  to 
participate  fully  in  the  conduct  of  the 
hearing,  includingthe  opportunity  to 
present  evidence  and  cross-examine 
witnesses. 

If  a  hearing  is  requested,  the 
Commission  will  make  a  final 
determination  on  the  issue  of  no 
significant  hazards  consideration.  The 
final  determination  will  serve  to  decide 
when  the  hearing  is  held. 

If  the  final  determination  is  that  the 
amendment  request  involves  no 
significant  hazards  consideration,  the 
Commission  may  issue  the  amendment 
and  make  it  immediately  effective. 


notwithstanding  the  request  for  a 
hearing.  Any  hearing  held  would  take 
place  after  issuance  of  the  amendment. 

If  the  final  determination  is  that  the 
amendment  request  involves  a 
significant  hazards  consideration,  any 
hearing  held  would  take  place  before 
the  issuance  of  any  amendment. 

A  request  for  a  hearing  or  a  i>etition 
for  leave  to  intervene  must  be  filed  with 
the  Secretary  of  the  Commission,  U.S. 
Nuclear  Regulatory  Commission, 
Washington,  DC  20555-0001,  Attention: 
Docketing  and  Services  Branch,  or  may 
be  delivered  to  the  Commission's  Public 
Document  Room,  the  Gelman  Buildiag, 
2120  L  Street.  NW.,  Washington  DC,  by 
'  the  above  date.  Where  petitions  are  filed 
during  the  last  10  days  of  the  notice 
period,  it  is  requested  that  the  [Mtitioner 
promptly  so  inform  the  Commission  by 
a  toll-free  telephone  call  to  Western 
Union  at  l-(800)  248-5100  (in  Missouri 
1-(800)  342-6700).  The  Western  Union 
operator  should  be  given  Datagram 
Identification  Number  N1023  and  the 
following  message  addressed  to  (Proiect 
Director):  petitioner's  name  and 
telephone  number,  date  petition  was 
mailed,  plant  name,  and  publication 
date  and  page  number  of  this  Federal 
Register  notice.  A  copy  of  the  petition 
should  also  be  sent  to  the  Office  of  the 
General  Counsel,  U.S.  Nuclear 
Regulatory  Commission,  Washington, 
DC  20555-0001,  and  to  the  attorney  for 
the  licensee. 

Nontimely  filings  of  petitions  for 
leave  to  intervene,  amended  i>etttions, 
supplemental  petitions  and/or  requests 
for  a  hearing  will  not  be  entertained 
•absent  a  determination  by  the 
Commission,  the  presiding  officer  or  the 
Atomic  Safety  and  Licensing  Board  that 
the  petition  and/or  request  should  be 
granted  based  upon  a  balancing  of 
factors  specified  in  10  CFR 
2.714(a)(l)(i)-{v)  and  2.714(d).  ' 

For  further  details  with  respect  to  this 
action,  see  the  application  for 
amendment  which  is  available  for 
public  inspection  at  the  Commission's 
Public  IDocument  Room,  the  Gelman 
Building,  2120  L  Street,  NW., 
Washington,  DC,  and  at  the  local  public 
document  room  for  the  particular 
Cacility  involved. 

Carolina  Power  |k  Light  Cmnpany,  et 
al..  Docket  No.  50-400,  Shearon  Harris 
Nuclear  Power  Plant,  Unit  1,  Wake  and 
Chatham  Counties,  North  Carolina 

Date  of  amendment  request:  October 
31.1996 

Description  of  amendment  request: 
The  proposed  change  would  revise  the 
maximum  allowable  water  temperature 
as  measured  at  the  respective  intake 
structures  &t>m  gS'F  to  94"F  and  will 


increase  the  minimum  main  reservoir 
level  fit>m  205.7  feet  mean  sea  level  to 
215  feet  mean  sea  level  in  Technical 
Specification  (TS)  3/4.7.5,  Ultimate  Heat 
Sink. 

Basis  for  propoaed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a).  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

1.  The  proposed  amendment  does  not 
involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previousfy  evaluated. 

Since  the  proposed  ctiange  does  not  affiect 
the  operation  of  any  accident  initiating 
systems,  the  probability  of  occurrence  of  an 
accident  previously  evaluated  will  not 
increase.  Also,  none  of  the  proposed  changes 
will  cause  plant  systems  to  operate  outside 
their  design  limits  or  create  the  likelihood  of 
a  radioactive  release.  TherefDre,  there  would 
be  no  increase  in  the  consequences  of  an 
accident  previously  evaluated. 

2.  The  proftosed  amendment  does  not 
create  the  {wssibility  of  a  new  or  different 
lund  of  accident  from  any  accident 
previously  evaluated. 

No  new  component  or  system  level 
interactions  will  be  created  by  the  proposed 
change  in  ultimate  heat  sink  level  and 
temperature,  and  no  design  limits  will  be 
exceeded.  This  change  to  (Technical) 
Specification  3/4.7.5  is  more  conservative 
than  the  current  Specification  limits  and  will 
serve  only  to  restrict  operation  to  a  higher 
reservoir  level  and  lower  temperature  than 
was  previously  allowed.  Therefore,  the 
proposed  change  does  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated. 

3.  The  proposed  amendment  does  not 
involve  a  significant  reduction  in  the  margin 
of  safety. 

The  proposed  amendment  will  establish  a 
more  conservative  minimum  main  reservoir 
level  such  that  safety-related  heat  exchangers 
served  by  Emergency  Service  Water  will 
continue  to  remove  their  design-basis 
accident  heat  loads.  Establishing  a  higher 
minimum  reservoir  level,  combined  with  a 
more  conservative  reservoir  temperature 
assumption,  will  involve  an  increase  in  the 
margin  of  safety.  Also,  the  proposed  change 
in  maximum  reservoir  temperature  from  95'F 
to  94°P  will  not  result  in  any  reduction  in  the 
margin  of  safety.  A  maximum  pre-accident 
initial  water  temperature  of  94 °F  is  necessary 
to  yield  a  post-eccident  (30-day)  calculated 
maximum  inlet  temperatiue  less  than  or 
equal  to  the  design  basis  temperature  of  95T. 
Therefore,  the  proposed  change  does  not 
involve  a  significant  reduction  in  the  margin 
of  safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 
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Loail  Public  Document  Room 
location:  Cameron  Village  Regional 
Library,  1^0  Clark  Avenue,  Raleigh, 
North  Carolina  27605 

Attorney  for  licensee:  William  D. 
Johnson,  Vice  President  and  Senior 
Counsel,  Carolina  Power  &  Light 
Company,  Post  Office  Box  1551. 
Raleigh,  North  Carolina  27602 

NRC  Project  Director:  Mark  Reinhart, 
Acting 

Duke  Power  Company,  Docket  Nos.  50- 
413  and  50-414,  Catawba  Nuclear 
Station,  Units  1  and  2,  York  County, 
South  Carolina 

Date  of  amendment  request: 
November  4, 1996 

Description  of  amendment  request: 
The  proposed  amendments  would 
eliminate  &om  the  Technical 
Specifications,  Section  4.7.13.1,  the 
"during  shutdown"  restriction 
pertaining  to  the  18-month  Standby 
Shutdown  System  (SSS)  diesel 
generator  inspection.  Unlike  Catawba 
Nuclear  Station,  many  nuclear  plants  do 
not  have  an  SSS  facility  and  associated 
diesel  generator.  The  requirements  in 
the  Tedmical  Specifications  for  the  SSS 
diesel  generator  (shared  between  both 
units)  were  patterned  after  similar 
requirements  for  the  emergency  diesel 
generators.  The  current  wording 
requires  that  both  units  be  shut  down  to 
perform  the  subject  inspection. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

...  The  standard  for  determining  that  a 
J  Technical  Specification  amendment  request 
involves  no  significant  hazards 
considerations  requires  that  operation  of  the 
facility  in  accordance  with  the  requested 
amendment  will  not: 

1)  Involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated;  or 

2)  Create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any  accident 
previously  evaluated;  or 

3)  Involve  a  significant  reduction  in  the 
margin  of  safety. 

Criterion  1 

The  proposed  amendment  seeks  to  change 
the  surveillance  requirements  to  allow  the 
SSS  DG  [diesel  generator)  periodic  inspection 
with  one  or  both  units  on  line.  The 
surveillance  can  be  safely  completed  as 
proposed  without  affecting  unit  operation. 
The  equipment  would  not  be  removed  &x>m 
service  for  a  time  that  would  exceed  the 
current  Limiting  Condition  For  Operation  or 
the  appropriate  action  statement  would  be 
entered.  The  probability  or  consequences  of 
any  accident  previously  evaluated  will  not  be 
significantly  increased  because  the  removal 
of  the  SSS  DG  from  service  can  be  safely 


performed  while  one  or  both  units  are 
operating. 

Criterion  2 

The  proposed  amendment  change  does  not 
change  any  actual  surveillance  requirements. 
The  change  simply  allows  the  18  month  SSS 
DG  inspection  to  be  performed  at  different 
unit  conditions.  The  performance  of  the 
surveillance  with  the  units  operating  do  not 
require  any  new  component  configurations 
that  would  reduce  the  ability  of  any 
equipment  to  mitigate  an  accident.  The 
station  is  not  degraded  beyond  that  which 
has  l>een  previously  evaluated.  Therefore  the 
proposed  change  does  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident. 

Criterion  3- 

The  allowed  outage  time  for  the  SSS  DG, 
as  specified  by  t|ie  Limiting  Condition  For 
Operation,  defines  the  required  margin  of 
safety  for  equipment  operability.  Removing 
the  SSS  DG  from  service  for  periodic 
inspection  and  returning  it  to  service  within 
the  allowed  outage  time  does  not  involve  a 
significant  reduction  in  the  margin  of  safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the  proposed 
amendments  involve  no  significant 
hazards  consideration. 

Local  Public  Document  Room 
location:  York  Coimty  Library,  ISSflast 
Black  Street,  Rock  Hill,  South  Carolina 
29730 

Attorney  for  licensee:  Mr.  Albert  Carr, 
Duke  Power  Company,  422  South 
Church  Street,  Charlotte,  North  Carolina 
28242 

NRC  Project  Director:  Herbert  N. 
Betkow 

Duke  Power  Conpany,  Docket  Nos.  50- 
269,  50-270  and  50-287,  Oconee 
Nuclear  Station,  Units  1, 2  and  3, 
Oconee  County,  South  Carolina 

Date  of  amendment  request:  October 
30, 1996 

Description  of  amendment  request: 
The  profMJsed  changes  would  (1) 
completely  rewrite  Technical 
Specification  (TS)  4.4.2  to  incorporate  a 
prestressed  concrete  contaiimient 
surveillance  program  that  is  consistent 
with  Regulatory  Guide  1.35,  (2)  modify 
TS  3.6.7  by  establishing  new  Limiting 
Conditions  for  Operation  and  required 
actions  related  to  the  structural  integrity 
of  the  reactor  buildings,  (3)  incorporate 
an  editorial  change  to  TS  6.6.3  to 
reference  the  relocated  tendon 
surveillance  reporting  requirements, 
and  (4)  modify  TS  3.6.7  Bases  to 
describe  the  Reactor  Building  post- 
tensioning  TS. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 


licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideraticm.  which  is  presented 
below: 

1)  Will  the  change  involve  a  significant 
increase  in  the  probability  or  consequences 
of  an  accident  previously  evaluated? 

No.  The  proposed  amendment  to  Oconae 
Technical  Specifications  involves  the 
implementation  of  an  enhanced  surveillance 
program  for  the  reactor  building  prestressed 
concrete  containment  and  the  assurance  of 
appropriate  station  response  to  abnormal 
degradation  of  the  containment  structure. 
The  proposed  change  will  move  Oconee  into 
a  surveillance  program  which  is  consistent 
with  accepted  industry  practice  and  a 
published  NRC  regulatory  position.  The 
adoption  of  Regulatory  Guide  1.35  as  a  Insis 
for  the  periodic  inspection  of  the  reactor 
building  prestressed  concrete  containment 
and  clearly  defined  station  response  to  any 
indication  of  structural  deterioration  will 
assure  acquisition  of  sufficient  data  to 
demonstrate  that  structural  integrity  is 
maintained  and,  if  necessary,  appropriate 
compensatory  actionis)  are  taken.  By  assuring 
that  any  adverse  trends  in  the  behavior  of  the 
prestressed  concrete  containment  are 
identified  and  acted  upon  in  a  timely 
manner,  this  change  does  not  increase  the 
prol)ability  or  consequences  of  an  accident 
previously  evaluated. 

2)  Will  the  change  create  the  possilnlity  of 
a  new  or  different  kind  of  accident  from  any 
previously  evaluated? 

No.  The  proposed  amendment  to  Oconee 
Technical  Specifications  involves  the 
implementation  of  an  enhanced  surveillance 
program  for  the  reactor  building  prestressed 
concrete  containment  and  the  assurance  of 
appropriate  station  response  to  abncHmal 
degradation  of  the  containment  structure.  By 
adopting  Regulatory  Guide  1.35  as  a  basis  for 
the  surveillance  inspection  program  for  the 
reactor  building  prestressed  concrete 
containment  and  dearly  defining  required 
station  response  to  any  indication  of 
structural  deterioration,  sufRcient  data  will 
be  obtained  to  demonstrate  that  structural 
integrity  is  being  maintained  and  tliat  any 
adverse  behavioral  trends  are  identified  and 
acted  upon  in  a  timely  manner.  Therefore, 
the  prop>osed  amendment  does  not  create  the 
possibility  of  any  type  of  accident:  new, 
different  or  previously  evaluated. 

3)  Will  the  change  involve  a  significant 
reduction  in  a  margin  of  safety? 

No.  Margin  of  safety  is  associated  with 
confidence  in  the  ability  of  the  fission 
product  liarriers  (i.e.,  fuel  and  fuel  cladding. 
Reactor  Coolant  System  pressure  boundary, 
and  containment  structure)  to  limit  the  level 
of  radiation  dose  to  the  public.  The  proposed 
Technical  Specifications  amendment  will 
move  Oconee  into  a  surveillance  program 
which  is  consistent  with  accepted  industry 
practice  and  a  publi^ed  regulatory  position. 
By  ensuring  more  timely  identification  of, 
and  response  to,  any  adverse  trend  in  the 
behavior  of  the  reactor  Iniilding  prestressed 
concrete  containment,  continued 
maintenance  of  the  structural  integritjr^is 
enhanced.  Therefore,  the  ability  ofthe 
containment  structure  to  perform  the 
intended  function  of  protecting  the  public 
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from  radiation  dose  is  further  assured,  and  no 
reduction  in  any  existing  margin  of  safety 
will  occur. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and.  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Loca]  Public  Document  Room 
location:  Oconee  County  Library,  501 
West  South  Broad  Street.  Walhalla. 
South  Carolina  29691 

Attorney  for  licensee:  J.  Michael 
McGarry,  HI,  Winston  and  Strawn,  1200 
17th  Street.  NW.,  Washington.  DC  20036 

NRC  Project  Director  Herbert  N. 
Berkow 

Duquesne  Light  Company,  et  al..  Docket 
Nos.  50-334  and  50-412,  Beaver  Valley 
Power  Station,  Unit  Nos.  1  and  2, 
Shippingport,  Pennsylvania 

Date  of  amendment  request: 
September  9, 1996 

Description  of  amendment  request: 
The  proposed  amendment  would 
modify  the' design  features  section 
(Section  5.0)  of  the  Technical 
Specifications  (TSs)  to  make  the  design 
fiaatures  section  consistent  with  the  four 
criteria  specified  in  the  Commission's 
PoUcy  Statement  on  TSs  (58  FR  39132) 
and  with  the  guidance  provided  in  the 
NRC's  Standard  Technical 
Specifications,  Westinghouae  Plants 
(NUREG-1431.  Revision  1). 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the^ 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

1.  Does  the  change  involve  ajignificant 
increase  in  the  probability  or  consequences 
of  aa  accident  previously  evaluated? 

The  proposed  change  reduces  the  content 
of  the  technical  specification  (TS)  design 
feature  section  consistent  with  the  Improved 
Standard  Technical  Specifications  (ISTS)  of 
NUREG-1431.  The  information  that  has  been 
removed  is  also  contained  in  tlie  UFSAR 
(Updated  Final  Safety  Analysis  Report)  or 
offiiite  dose  calculation  manual  (ODCM); 
therefore,  duplication  of  the  information  is 
eliminated  to  improve  the  use  of  the  TS. 
Because  the  information  removed  from  the 
TS  is  mainUined  in  the  UFSAR  or  ODCM 
where  changes  are  controlled  in  accordance 
with  regulatory  requirements,  there  is  no 
reduction  in  commitment  and  adequate 
control  is  provided.  Elimination  of 
information  firom  the  design  feature  section 
of  the  TS  which  duplicates  information  in 
the  UFSAX  enhances  the  usability  of  the  TS 
without  reducing  commitments.  These 
changes  clarify  and  improve  the 
understanding  and  readability  of  the  TS. 
Since  the  requirements  remain  the  same, 


these  changes  only  affect  the  method  of 
presentation  and  would  not  affect  possible 
initiating  events  for  accidents  previously 
evaluated  or  any  system  functional 
requirement  Therefore,  the  proposed 
changes  would  not  involve  a  significant 
increase  in  the  probability  or  consequences 
of  an  accident  previously  evaluated. 

2.  Does  the  change  create  the  possibility  of 
a  new  or  diffierent  kind  of  accident  from  any 
accident  previously  evaluated? 

The  relocation  of  existing  requirements, 
the  elimination  of  requirements  which   ■ 
duplicate  existing  information,  and  making 
administrative  improvements  are  all  changes 
that  are  admhiistrative  in  nature.  The 
proposed  changes  will  not  affect  any  plant 
system  or  structure,  not  (nor)  will  they  aff'ect 
any  system  fonctional  or  op)erability 
requirements.  Consequently,  no  new  failure 
modes  are  introduced  as  a  result  of  the 
proptosed  changes.  The  prop)osed  changes  are 
consistent  with  the  ISTS,  for  the  most  part, 
as  plant-specific  information  is  included  in 
this  section.  Therefore,  the  proposed  change 
will  not  create  the  possibility  of  a  new  or 
diffierent  type  of  accident  from  any  accident 
previously  evaluated. 

3.  Does  the  change  involve  a  significant 
reduction  in  a  margin  of  safety? 

The  proposed  changes  are  administrative 
in  nature  in  that  no  change  to  the  design 
features  of  the  facility  are  being  made.  The 
design  featiues  section  is  being  reformatted 
to  be  consistent,  for  the  most  part,  with  the 
ISTS.  The  proposed  changes  do  not  affect  the 
UFSAR  design  bases,  accident  assumptions, 
or  technical  specification  bases.  In  addition, 
the  proposed  changes  do  not  affiect  release 
limits,  monitoring  equipment  or  practices. 
Therefore,  the  proposed  change  will  not 
involve  a  significant  reduction  in  a  margin  of 
saiiBty.  . .-. . 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
Satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  B.  F.  )ones  Memorial  Library, 
663  Franklin  Avenue.  Aliquippa,  PA 
15001 

Attorney  for  licensee:  Jay  E.  Silberg, 
Esquire,  Shaw,  Pittman,  Potts  & 
Trowbridge,  2300  N  Street,  NW., 
Washington.  DC  20037. 

NRC  Project  Director:  John  F.  Stolz 

Entcfgy  Gulf  States,  Inc.,  Cajun  Electric 
Power  Cooperative,  and  Entergy 
Operations,  Inc.,  Doclcet  No.  50-4SS, 
River  Bend  SUtion,  Unit  1,  West 
Feliciana  Parish,  Louisiana 

Date  of  amendment  request:  October 
24, 1996 

Description  of  amendment  request: 
The  proposed  amendment  would  revise 
the  technical  specifications  to  remove 
accelerated  testing  requirements  for  the 
standby  diesel  generators.  The  changes 


implement  the  provisions  of  Generic 
Letter  (GL)  94-01,  "Removal  of 
Accelerated  Testing  and  Speoial 
Reporting  Requirements  For  Diesel 
Generators",  dated  May  31, 1994. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

1.  This  request  does  not  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated. 

This  change  will  provide  flexibility  to 
structure  the  standby  diesel  generator 
maintenance  program  based  on  the  risk 
significance  of  the  stnictiues,  systems,  and 
components  that  ar^  within  the  scope  of  the 
Maintenance  Rule.  The  removal  of  the  diesel 
generator  accelerated  testing  is  acceptable  as 
the  maintenance  rule  applies  site  and  system 
specific  performance  criteria  to  monitor 
diesel  generator  performance.  This  criteria 
includes  a  running  availability  and  reliability 
goal  as  well  as  specific  goals  to  monitor 
maintenance  preventable  functional  failures. 
The  performance  criteria  for  the  diesel 
generator  reliability  and  unavailability 
established  by  the  maintenance  rule  and  the 
causal  determinations  and  corrective  actions 
required  for  maintenance  preventable 
functional  feilures  are  considered  to  be  an 
acceptable  method  for  nu>nitoring  diesel 
generator  performance. 

The  proposed  change  has  no  effect  on  the 
probability  of  the  initiation  of  an  accident, 
because  the  emergency  diesel  generators  do 
not  serve  as  the  initiator  of  any  event. 
Additionally,  as  diesel  generator  performance 
will  continue  to  be  assured  by  the 
maintenance  rule,  the  proposed  changes  do 
not  affect  the  ability  to  mitigate  the 
consequences  of  an  accident  previously 
evaluated.  The  changes  do  not  impact  the 
diesel's  design  sources,  operating 
characteristics,  system  functions,  or  system 
mterrelationships.  The  feilure  mechanisms 
for  the  accidents  previously  analyzed  are  not 
affiected  and  no  additional  failure  modes  are 
created  that  could  cause  an  accident  that  has 
been  previously  evaluated.  Since  the  diesel 
generator  performance  and  reliability  will 
continue  to  be  assured  by  the  maintenance 
rule,  the  proposed  changes  cannot  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated. 

2.  This  request  does  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated. 

This  proposed  change  does  not  involve  a 
change  to  the  plant  design  or  operation.  As 
a  result,  the  proposed  changes  does  not  affect 
any  of  the  fiarameters  or  conditions  that 
could  contribute  to  the  initiation  of  any 
accidents.  The  proposed  changes  only  affect 
the  methods  used  to  monitor  and  assure 
diesel  generator  performance.  The 
performance  criteria  for  both  the  diesel 
generator  reliability  and  unavailability 
established  by  the  maintenance  rule,  and  the  ^ 


^ 


Federal  Register  /  Vol.  61,  No.  234  /  Wednesday,  December  4,  1996 


/  Notices 


p 


64385 


casual  detenninations  and  corrective  actions 
required  for  maintenance  preventable 
functional  failures,  is  considered  by  GL  94- 
01  to  be  an  acceptable  method  for  monitoring 
diesel  generator  performance. 

No  [system,  structure,  or  component]  SSC, 
method  of  operating,  or  system  interface  is 
altered  by  this  change.  The  changes  do  not 
impact  the  diesel's  design  sources,  operating 
characteristics,  system  Sinctions,  or  system 
interrelationships.  The  failure  mechanisms 
for  the  accidents  are  not  affected,  and  no 
additional  failure  modes  are  created.  Because 
the  diesel  generator  performance  and 
reliability  will  continue  to  be  assured  by  the 
maintenance  rule,  the  proposed  changes 
cannot  create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any  accident 
previously  evaluated. 

3.  The  request  does  not  involve  a 
significant  reduction  in  a  margin  to  safety. 

The  proposed  changes  only  affact  the 
methods  used  to  monitor  and  assure  diesel 
generator  performance  and  reliability.  The 
performance  criteria  for  both  the  diesel 
generator  reliability  and  unavailability 
established  by  the  maintenance  rule,  and  the 
casual  determinations  and  corrective  actions 
required  for  maintenance  preventable 
functional  failures,  is  considered  by  GL  94- 
01  to  be  an  acceptable  method  for  monitoring 
diesel  generator  performance.  No  margin  to 
safety  as  defined  in  the  basis  for  any 
technical  specification  is  impacted  by  these 
changes.  This  change  does  not  impact  any 
uncertainty  in  the  design,  construction,  or 
operation  of  any  SSC.  Diesel  generator 
response  to  accident  initiators  is  unchanged. 
No  SSC,  method  of  operating,  or  system 
interface  is  altered  by  this  change.  The 
changes  do  not  impact  the  diesel's  design 
sources,  operating  characteristics,  system 
functions,  or  system  interrelationships. 
Because  the  diesel  generator  performance 
and  reliability  will  continue  to  be  assured  by 
the  maintenance  rule,  the  proposed  changes 
cannot  involve  a  significant  reduction  in  the 
margin  to  safety. 

iBe  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  th^RC  staff 
proposes  to  determine  fnat  the 
amendment  request  involves  no 
signlBcant  hazards  consideration. 

Local  Public  Document  Room 
location:  Government  Documents 
Department,  Louisiana  State  University, 
Baton  Rouge,  LA  70803 

Attorney  for  licensee:  Mark 
Wetterhahn,  Esq.,  Winston  &  Strewn, 
1400  L  Street,  N.W..  Washington,  D.C. 
20005 

NRC  Project  Director  William  D. 
Beckner 

Entergy  Gulf  States,  Inc.,  Cafun  Electric 
Power  Cooperative,  and  Entergy 
Operations,  Inc.,  Docket  No.  50-458, 
River  Bend  Station,  Unit  1,  West 
Feliciana  Parish,  Louisiana 

Date  of  amendment  request: 
November  6, 1996 


Description  of  amendment  request: 
The  proposed  amendment  would  revise 
the  River  Bend  Station  (RBS)  Fire 
Hazards  Analysis  Report  and  Safety 
Analysis  Report  to  allow  a  deviation 
from  10  CFR  Part  50,  Appendix  R, 
Section  in.G.2.c  with  respect  to  the 
requirement  for  an  area  wide  automatic 
fire  suppression  system  in  Fire  Area  O 
16.  The  deviation  would  allow  a  1-hour 
barrier  to  separate  redundant  trains  of 
post  fire  safe  shutdovra  equipment 
within  the  fire  area  and  partial  sprays 
on  the  protected  train. 

Basis  for  proposed  no  significant, 
hazards  consi^ration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

1.  The  request  does  not  involve  an  incsease 
in  the  probability  or  consequences  of  an 
accident  previously  evaluated. 

The  event  of  concern  is  a  fire  in  Fire  Area 
C-16.  The  low  fire  loading  and  minimal 
concentratiQn  of  exposed  combustible 
material  in  Fire  Area  C-t6  would  limit  fire 
spread.  However,  for  this  scenario,  all 
unprotected  equipment  in  Fire  Area  C-16 
will  be  assumed  lost  Fire  Area  C-16  contains 
cables  for  both  Division  I  and  Division  II 
components  required  for  post  fire  safe 
shutdown.  The  loss  of  both  divisions  of 
cables  could  preclude  the  ability  of  the  plant 
to  achieve  post  fire  safe  shutdown.  Protection 
of  the  required  Division  II  cables  in  a  1-hour 
fire  barrier  in  conjunction  with  a  {}artial  area, 
automatic  suppression  system  installed 
above  and  below  the  protected  trays  will 
ensure  that  post  fire  safe  shutdown  can  be 
achieved. 

In  summary,  the  probability  of  a  fire 
occurring  in  Fire  Arw  C-16  is  not  affected. 
However,  if  a  fire  were  to  occur  in  Fire  Area 
C-16  which  caiised  the  loss  of  Division  I 
powered  components,  Division  II  powered 
a  mponents,  by  virtue  of  the  1-hour  fire 
barrier  and  partial  area,  automatic 
suppression  system,  would  remain  available. 
The  low  fire  loading  and  minimal 
concentration  of  expnised  combustible 
material  in  Fire  Area  C-16  would  limit  fire 
spread.  The  proposed  fire  protection  scheme 
provides  a  level  of  protection  commensurate 
with  the  original  design.  Therefore,  this 
request  does  not  involve  a  significant 
increase  in  the  probability  or  consequences 
of  an  accident  previously  evaluated. 

2.  The  request  does  not  create  the 
possibility  of  occurrence  of  a  new  or  different 
kind  of  accident  from  any  accident 
previously  evaluated. 

Etre  Area  C-16  will  be  protected  by  a 
partial  area,  automatic  suppression  system 
installed  above  and  below  the  protected  cable 
trays.  Fire  suppression  systems  are  generally 
used  to  limit  fire  spread,  once  the  heat  of  the 
fire  opens  thermally  sensitive  sprinklers.  The 
low  fire  loading  and  minimal  concentration 
of  exposed  combustible  material  in  Fire  Area 
C-16  would  aid  in  limiting  fire  spread,  and 
would  also  limit  the  severity  of  any  plausible 
fira.  The  previous  analysis  assiuned  all 


Division  I  components  and  cables  in  the  area 
would  be  lost,  and  that  the  installed  fire 
barrier  would  adequately  protect  the  Division 
Q  cables  routed  through  C-16.  The  required 
Division  II  cables  will  be  enclosed  in  a  1- 
hour  fire  barrier  with  a  partial  area, 
automatic  suppression  system.  These  features 
provide  a  level  of  protection  conunensurate 
with  that  of  the  previous  design.  In  addition, 
the  total  combustible  loading  in  the  area 
results  in  a  maximum  theoretical  worst  case 
fire  duration  of  less  than  1-hour. 

In  summary,  if  a  fire  were  to  occur' In  Fire 
Area  C-16  which  caused  the  loss  of  Division 
I  powered  components,  post  fire  safe 
shutdown  could  still  be  achieved  using 
Division  11.  Therefore,  this  request  does  not 
create  the  possibility  of  occurrence  of  a  new 
or  different  kind  of  accident  from  any 
accident  previously  evaluated. 

3.  The  request  does  not  involve  a 
significant  reduction  in  a  margin  of  safety. 

In  this  case,  the  margin  of  safety  is  implicit 
rather  than  being  expliciUy  expressed  as  a 
numerical  value.  An  implicit  margin  of  safety 
involves  conditions  for  NRC  acceptance. 
Since  the  RBS  Technical  Specification  Bases 
do  not  specifically  address  a  mai^in  of  safety 
for  fire  protection,  the  SAR  (Safiety  Analysis 
Report),  the  NRC's  Safety  Evaluation  Report 
(SER),  and  appropriate  other  licensing  l«sis 
documents  were  reviewed  to  determine  if  the 
proposed  change  would  result  in  a  reduction 
in  a  margin  of  safety.  As  stated,  in  part,  in 
Attachment  4  to  NPF-47  (Facility  Operating 
License;  NPF-47J: 

EOl  [Entergy  Operations,  Inc.)  shall 
implement  and  maintain  in  effect  all 
provisions  of  the  approved  fire  protection 
program  as  describied  in  the  Final  Safety 
Analysis  Report  for  the  facility  through 
Amendment  22  and  as  approved  in  the  SER 
dated  May  1984  and  Supplement  3  dated 
August  1985  subject  to  provisions  2  and  3  .... 
As  discussed  in  the  Reason  for  Request,     ^ 
SSER  (Supplemental  Safety  Evaluation 
Report]  3  dated  August  1985  states,  in  part: 

On  the  basis  of  its  evaluation  the  staff  finds 
that  the  applicant's  fire  protection  program 
with  approved  deviations  is  in  conformance 
with  the  guidelines  of  BTP  CMEB  (branch 
technical  position.  Chemical  Materials  and 
Engineering  Branch]  9.5-1,  [S]sections  III.G, 
m.J,  and  III.O  of  Appendix  R  to  10  CFR  (Parti 
50,  and  GDC  (General  Design  Criteria]  3,  and 
is,  therefore,  acceptable. 

Thus,  the  margin  of  safety  in  this  case  can 
be  defined  as  conformance  with  the  specified 
fire  protection  guidelines. 

10  CFR  [Part]  50,  Appendix  R,  Section 
III.G.2,  requires,  in  part,  that  redundant  trains 
of  post  fire  safe  shutdown  equipment  located 
in  the  same  fire  area  be  separated  by  a  1-bour 
fire  barrier  and,  in  addition,  that  fire 
detection  and  an  automatic  fire  suppression 
system  be  installed  in  the  are  under 
consideration.  Since  Fire  Area  C-16  will  have 
a  partial  area,  automatic  suppression  system, 
this  fire  area  would  deviate  from  the 
requirements  of  10  CFR  (Partj  50,  Appendix 
R,  Section"lIl.G.2.c.  Hovrever,  as  discussed 
previously,  the  installed  partial  area, 
automatic  suppression  system,  the  low  fire 
loading  and  minimal  amount  of  exposed   I 
com£nistibles  compensate  for  the  lackof  a  j 
total,  area  wide,  automatic  fire  suppressio^ 
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system.  There  is  no  adverse  imfMct  on  the 
ability  to  achieve  and  maintain  poet  fire  safe 
shutdown.  Thereftwe,  this  request  does  not 
involve  a  signifiouat  reducti<ui  in  a  margin  of 
safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Loca]  Public  Document  Room 
location:  Government  Documents 
Department,  Louisiana  State  University, 
Baton  Rouge,  LA  70803 

Attorney  for  licensee:  Mark 
Wetterhahn,  Esq.,  Winston  &  Strawn, 
1400  L  Street,  N.W.,  Washington,  D.C 
20005 

NRC  Project  Director  William  D. 
Beckner 

Florida  Powa*  and  Light  Company,  et 
al.,  Docket  Nos.  50-335  and  50-389,  St 
Lude  Plant  Units  1  and  2,  St  Lade 
County,  Florida 

Dates  of  amendment  requests: 
October  28, 1996  (Two  letters) 

Description  of  amendment  request: 
The  licensee  proposed  to  change  the  St. 
Lude  Units  1  and  2  Technical 
Specifications  (TS)  to  implement  10 
CFR  50,  Appendix  J,  Option  B,  for 
contairmient  leakage  testing  by  refiarring 
to  Regulatory  Guide  1.163, 
"Performance-Based  Containment 
Leakage-Test  Program."  Changes 
include  relocating  the  details  for 
containment  testing  to  the  "containment 
leakage  rate  testing  program"  and 
adding  the  requirements  of  the 
containment  leakage  rate  testing 
program  to  TS  6.8.4,  which  describes 
facility  programs.  Changes  are  also 
prop<^ed  to  remove  Tables  3.6-1, 
"Containment  Leakage  Paths,"  and  3.6- 
2,  "Containment  Isolation  Valves"  from 
TS  and  relocate  the  information  to  plant 
procedures. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below. 

(1)  Operation  of  the  facility  in  accordance 
with  the  proposed  amendments  would  not 
involve  a  significant  increase  in  ttie 
probability  or  consequences  of  an  accident 
previously  evaluated. 

The  proposed  amendments  do  not  involve 
j^Wiificaiit|Bcrease  in  the  probability  or 
ironSBqnBTlces  of  an  accident  previously 
evaluated  due  to  the  following  reasons: 

alThese  proposed  changes  are  all 
consistent  with  NRC  requirements  and  " 
guidance  for  implementation  of  10  CFR  SO. 


Appendix  J,  Option  B,  except  for  the  use  of 
Bechtel  Topical  Report  BN-TOP-1  for  type  A 
testing.  BN-TOP-1  has  been  previously 
approved  for  use  in  accordance  with  10  CFR 
50  appendix ). 

b)  Based  on  industry  and  NRC  evaluations 
performed  in  support  of  developing  Option 
B,  these  changes  pmtentiaily  result  in  a  minor 
incraaae  in  the  consequences  of  an  accident 
previously  evaluated  due  to  the  increased 
testing  intervals.  However,  the  proposed 
changes  do  not  result  in  an  increase  in  the 
core  damage  frequency  since  the  containment 
system  is  used  for  mitigation  purposes  only. 

c)  These  changes  are  expected  to  result  in 
increased  attention  to  components  with  poor 
leakage  test  history  as  part  of  the 
performance-based  nature  of  Option  B,  such 
that  the  marginally  increased  consequences 
£rom  the  exfianded  testing  intervals  may  be 
further  reduced  or  negated. 

Therefore,  these  changes  do  not  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated.  (2)  Operation  of  the  facility  in 
accordance  with  the  proposed  amendments 
would  not  create  the  possibility  of  a  new  or 
diflerent  kind  of  accident  from  any  accident 
previously  evaluated. 

The  use  of  the  modified  specififcations  can 
not  create  the  possibility  of  a  new  or  different 
kind  of  accident  from  any  previously 
evaluated  since  the  proposed  amendments 
will  not  change  the  physical  plant  or  the 
modes  of  plant  operation  defined  in  the 
facility  operating  license.  No  new  failure 
mode  is  introduced  due  to  the 
implementation  of  a  performance-based 
program  for  containment  leakage  rate  testing, 
since  the  proposed  changes  do  not  involve 
the  addition  or  modification  of  equipment, 
nor  do  they  alter  the  design  or  operation  of 
affected  plant  systems,  structiu«8,  or 
components.O)  Operation  of  the  facility  in 
accordance  with  the  proposed  amendments 
would  not  involve  a  significant  reduction  in 
a  margin  of  safiaty. 

The  operating  linuts  and  functional 
capabilities  of  the  affected  systems, 
structures,  and  components  are  basically 
unchanged  by  the  propKwed  amendments. 
The  increase  in  intervals  between  leak-test 
surveillances  will  not  significantly  reduce 
the  margin  orsafety  as  shown  by  findings  in 
NUREG  1493,  "Performance-Based 
Containment  Leak-Test  Program",  which  was 
based  on  implementation  of  the  performance- 
based  testing  of  Option  B. 

Therefore  these  changes  do  not  involve  a 
significant  reduction  In  the  margin  of 
safety  The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  thisreview, 
it  appears  that  the  three  standards  of  50.92(c) 
are  satisfied. Therefore,  the  NRC  staff 
proposes  to  determine  that  the  amendment 
request  involves  no  significant  hazards 
consideration. 

Local  Public  Document  Room 
location:  Indian  River  Junior  College 
Library,  3209  Virginia  Avenue,  Fort 
Pierce,  Florida  34954-9003 

Attorney  for  licensee:  M.  S.  Ross, 
Attorney,  Florida  Power  &  Light,  11770 
US  Highway  1,  North  Pahn  Beach.  Fl 
33408 


NRC  Project  Director:  Frederick  J. 
Hebdon 

Florida  Power  and  Light  Cmapany,  et 
al.,  Docket  No*.  50-335  and  $0-389,St 
Lucie  Plant  Units  1  and  2,  St  Lude 
County,  Florida  '^ 

Date  of  amendment  request:  October 
30, 1996 

Description  of  amendment  request: 
l^e  proposed  amendments  will  revise 
Technical  Specification  (TS)  3/4.9.10. 
"Refueling  Operations,  Water  Level- 
Reactor  Vessel."  The  Limiting  Condition 
for  Operation  (LCO)  specified  for  the 
minimum  allowed  refiieling  water  level 
is  not  altered,  but  the  Applicability, 
Action,  and  Surveillance  Requirements 
are  changed  to  remove  inconsistencies 
with  the  definition  of  Core  Alterations, 
and  to  achieve  consistency  with  the 
generic  Standard  Technical 
Specifications  for  Combustion 
Engineering  Plants  (NUREG-1432).  An 
editorial  change  is  proposed  for  TS  3/ 
4.9.9,  "Refueling  Operations, 
Containment  Isolation  System,"  and,  for 
St.  Lude  Unit  1,  the  LCO  is  modified  to 
conform  with  other  related  refueling 
spedfications. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the    ^ 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below. 

(1)  Operation  of  the  facility  in  accordance 
with  the  proposed  amendment  would  not 
involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 

Certain  evolutions  performed  with  the  UGS 
(upper  guide  structure)  in  place  are  not  Core 
Alterations,  and  the  revised  LCO  3/4.9.10 
will  allow  these  activities  to  be  performed  at 
water  levels  other  than  prescribed  by  the 
existing  LCO.  Since  these  activities  are 
performed  with  the  UGS  in  place,  the 
probability  that  a  foel  handling  accident 
would  occur  is  not  impacted  by  the  proposed 
changes.  The  minimum  water  level  required 
for  Core  Alterations  and  movement  of 
irradiated  foel  in  containment  is  not  altered 
by  the  proposed  changes,  nor  are  any 
assumptions  or  conditions  changed  that  were 
used  as  inputs  to  the  evaluation  of  foel 
handling  accident  consequences.  The 
changes  to  Specification  3/4.9.9  are 
administrative  in  nature  and  resolve  an 
inconsistency  between  the  operability 
requirements  for  the  containment  isolation 
system  and  the  containment  penetrations  that 
the  system  would  isolate  at  PSLl  [Plant  St 
Lucie  ll.  Therefore,  operation  of  either 
facility  in  accordance  with  its  proposed 
amendment  would  not  involve  a  significant 
increase  in  the  probability  or  consequences 
of  an  accident  previously  evaluated. 

(2)  Operation  of  the  facility  in  accordance 
with  the  proposed  amendment  would  not 
create  the  possibility  of  a  new  or  different 
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kind  of  accident  from  any  accident        t 
previously  evaluated. 

The  proposed  changes  are  administrative 
in  nature,  in  that  the  changes  do  not  involve 
the  addition  or  modification  of  equipment 
nor  do  they  alter  the  design  of  plant  systems. 
New  feilure  modes  are  not  introduced,  and 
the  physical  plant  or  the  modes  of  plant 
operation  defined  in  the  Facility  License  are 
not  altered.  Therefore,  operation  of  either 
focility  in  accordance  with  its  proposed 
amendment  would  not  create  the  possibility 
of  a  new  or  different  kind  of  accident  from 
any  accident  previously  evaluated. 

3)  Operation  of  the  facility  in  accordance 
with  the  proposed  amendment  would  not 
involve  a  significant  reduction  in  a  margin  of 
safety. 

The  safety  margin  associated  with  a  fuel 
handling  accident  is  determined,  in  part,  by 
the  minimum  refueling  water  level  allowed 
for  conducting  Core  Alterations  and 
movement  of  irradiated  fuel  in  containment. 
The  minimum  water  level  required  by  LCO 
3/4.9.10,  or  other  factors  coiosidered  as  inputs 
to  the  safety  analysis,  is  not  changed  by  the 
proposed  amendments.  The  revirad 
applicability  requirements  for  LCO  3/4.9.9  at 
PSLl  will  allow  the  contaiiunent  isolation 
system  to  be  inoperable  only  during  those 
Mode  6  conditions  where  Core  Alterations  or 
irradiated  fuel  movements  within 
containment  are  not  in  progress,  or  each 
required  containment  p>enetration  is 
otherwise  closed.  Therefore,  operation  of 
either  bcility  in  accordance  with  its 
proposed  amendment  would  not  involve  a 
significant  reduction  in  a  margin  of  safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on 
thisreview,  it  appears  that  the  three 
standards  of  50.92(c)  are  satisfied. 
Therefore,  the  NRC  staff  proposes  to 
determine  that  the  amendmentrequest 
involves  no  significant  hazards 
consideration. 

Local  Public  Document  Room 
location:  Indian  River  Jtinior  College 
Library,  3209  Virginia  Avenue,  Fort 
Pierce,  Florida  34954-9003 

Attorney  for  licensee:  M.  S.  Ross, 
Attorney,  Florida  Power  &  Light,  11770 
US  Highway  1,  North  Pahn  Beach,  PI 
33408 

NRC  Project  Director:  Frederick  J. 
Hebdon  ;?-     • 

Honstoa  Lighting  &  Power  Company, 
City  Public  Service  Board  of  San 
Antonio,  Central  Power  and  Light 
Company,  City  of  Austin,  Texas,  Docket 
No*.  5<M98  and  50-499,  South  Texas 
Proiect,  Units  1  and  2,  Matagorda 
CoMUnty,  Texas 

Date  of  amendment  request:  October 
23, 1996,  as  supplemented  by  letter 
datmi  November  6, 1996. 

Description  of  amendment  request: 
The  proposed  amendment  would  revise 
Technical  Specification  3.4.6.1, 
regarding  reactor  coolant  system  leakage 
detection  instnmientation,  to  adopt  the 
requirements  found  in  NUREG-1431, 


"Standard  Technical  Specifications 
Westinghouse  Plants,"  for  the  reactor 
coolant  system  leakage  detection 
Instrumentation. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

1.  The  proposed  change  does  not  involved 
a  significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated. 

The  proposed  change  reduces  the  number 
of  containment  atmospheric  radioactivity 
channels  which  must  be  OPERABLE  when 
operating  in  MODES  1,  2,  3,  and  4  from  two 
to  one.  This  change  does  not  significantly 
increase  the  probability  or  consequences  of  a 
previously  evaluated  accident  since  the  plant 
will  continue  to  have  diverse  and 
independent  means  of  detecting  significant 
changes  in  the  amount  of  leakage  from  the 
RCS  (reactor  coolant  system);  the  normal 
sump  level  and  flow  monitoring  system,  at 
least  one  of  the  two  containment  atmospheric 
radiation  monitors,  and  the  periodic 
precision  RCS  water  inventory  balance 
required  by  Technical  Specification 
surveillance  requirement  4. 4.6.2. I.e.  In 
addition,  STP  (South  Texas  Projectl  design 
includes  advanced  trending  displays  which 
can  assist  in  detecting  leakage  based  on 
changes  in  the  volume  control  tank  or 
pressurizer  level.  Other  instruments,  which 
are  not  listed  in  the  Technical  Specification 
related  to  leakage,  but  which  can  provide 
indication  of  leakage,  ar^  the  containment 
pressure,  temperature  and  humidity 
indicators.  Good  operating  practice  and 
commercial  risk  associated  with  long  term 
inoperability  of  both  monitors  assures  that  an 
inoperable  containment  atmospheric 
radiation  monitor  will  be  promptly  returned 
to  service. 

The  proposed  change  also  revises  the 
limitation  on  continued  operation  with  both 
containment  atmospheric  radiation  monitors 
inoperable  from  72  hours  to  30  days.  This 
change  is  based  on  the  continued  availability 
of  diverse  and  redundant  instrumentation 
discussed  above  to  detect  and  indicate  RCS 
leakage. 

The  Actions  required  as  a  result  of  this 
change  include  analysis  of  a  containment 
atmospheric  grab  sample  or  performance  of  a 
precision  RCS  water  inventory  balance  in 
accordance  with  surveillance  requirement 
4.4.6.2.I.C.  The  containment  normal  sump 
level  flow  monitoring  system  will  also 
promptly  identify  changes  in  RCS  leakage. 
Other  installed  instrumentation,  such  as 
contaiiunent  pressure,  tempterature,  and 
humidity,  will  provide  indications  of 
significant  increases  in  leakage.  Slower 
increases  will  be  detected  by  the  daily 
inventory  balance  or  the  daily  grab  samples 
analysis,  and  the  three  day  inventory 
balance. 

Inoperability  of  the  on-line  automatic 
containment  normal  sump  level  and  flow 
monitoring  sjrstem  can  be  compensated  for 
by  the  performance  of  a  daily  manual 


calculation,  a  precision  RCS  inventory 
balance  as  described  in  surveillance 
requirement  4.4.6. 2. 1.c,  or  .the  other  available 
indications  of  increases  in  leakage  such  as 
the  containment  atmospheric  radiation 
monitoring  instruments  and  installed 
containment  temperature,  pressure  and 
nnmidity  instrumentation.  The  STP  control 
room  design  also  incorporates  features  which 
allow  rapid  detection  of  unexpected  changes 
in  the  volume  control  tank  and  pressurizer 
level  through  available  instrument  trend 
displays.  The  combination  of  the 
compensatory  measures,  diverse  and  separate 
channels,  and  non-TS  (non-technical 
specification]  required  instrumentation 
provides  a  sufficient  level  of  detection  to 
assure  prompt  identification  and 
quantification  of  leakage  with  an  inoperable 
containment  normal  sump  level  and  flow 
monitoring  system.  The  allowable  outage 
time  of  30  days  provides  assurance  the 
normal  containment  sump  level  and  flow 
monitoring  system  will  be  returned  to  service 
in  a  reasonable  amount  of  time. 

Based  on  the  continued  availability  of 
adequate  and  redundant  instrumentation  to 
detect  changes  in  RCS  leak^e  rate,  this 
change  does  not  involve  a  significant 
increase  in  the  probability  or  consequences 
of  an  accident  previously  evaluated. 

2.  The  proposed  change  does  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated. 

The  proposed  change  does  not  require  the 
installation  of  any  new  or  different  kind  of 
equipment.  Nor  does  the  change  involve  any 
significant  new  or  different  MOIffi  of 
operation  of  the  plant.  The  proposed  change 
reduces  the  number  of  required  containment 
atmospheric  radiation  monitors,  and 
provides  a  30  day  allowed  outage  time  fior 
either  the  containment  atmosphere 
radioactivity  monitor  w  the  containment 
normal  sump  level  and  flow  monitoring 
system.  Therefore,  this  change  does  not 
create  the  possibility  of  a  new  or  difierent 
'    kind  of  accident  from  any  accident 
previously  evaluated.' 

3.  The  proposed  change  does  not  involve 
a  significant  reduction  in  a  margin  of  safety. 

In  addition,  as  descrit)ed  above,  the 
proposed  change  does  not  significantly 
reduce  a  margin  of  safety.  Small  changes  in 
RCS  leak  rates  are  typically  detected  over  a 
relatively  long  period  of  time.  Diverse 
instrumentation  continues  to  be  available  to 
plant  operators  which  will  assist  in  early 
detection  of  any  change.  The  STP  design 
provides  additional  non-Technical 
Specification  human  factors  Which  assist  in 
assuring  any  changes  in  leakage  will  be 
quickly  detected. 

The  proposed  change  extends  the  amount 
of  time  that  the  containment  atmospheric 
radiation  monitors  may  be  inoperable.  The 
extension  is  based  on  the  continued 
availability  of  equipment  which  provides  a 
level  of  detection  capability  adequate  to 
detect  increases  in  RCS  leakage  and  which 
continues  to  be  diverse  and  independent. 
This  protection  is  afforded  by  the  continued 
OPERABILITY  of  the  containment  normal 
sump  level  and  flow  monitoring  system,  the 
daily  performance  of  a  precision  RCS 
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inventory  balance  as  described  by 
surveillance  requirement  4.4.6.2.1.C  or  the 
daily  analysis  of  containment  atmospheric 
-grab  samples,  and  other  instrumentation  such 
as  pressure,  temperatiuv  and  humidity 
indicators. 

The  combination  of  the  compensatory 
measures,  diverse  and  separate  channels,  and 
non-TS  required  instrumentation  provides  a 
sufficient  level  of  detection  to  assure  prompt 
identification  and  quantification  of  leaicage 
writh  an  inoperable  containment  normal 
sump  level  and  flow  monitoring  system. 
Additionally,  the  compenaatory  measure  of 
performing  either  a  daily  manual  calculation 
or  precision  RCS  inventory  balance,  provides 
assurance  that  the  level  of  safety  is 
maintained  when  the' containment  normal 
sump  level  and  flow  monitoring  system  is 
tnoperable.  The  allowable  outage  time  of  30 
days  provides  assurance  the  normal 
containment  sump  level  and  flow  monitoring 
system  will  be  returned  to  service  in  a 
reasonable  amount  of  time. 

Based  on  the  compensatory  actions  and 
available  installed  equipment,  the  proposed    , 
changes  do  not  represent  a  significant 
reduction  in  a  margin  of  safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  standards  of 
It)  CFR  50.92(c)  are  satisfied.  Therefore, 
the  f4RC  staff  proposes  to  determine  that 
the  request  for  amendments  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  Wharton  County  Junior 
College,  J.  M.  Hodges  Learning  Center, 
911  Boling  Highway,  Wharton,  TX 
77488 

Attorney  for  licensee:  Jack  R. 
Newman,  Esq.,  Morgan,  Lewis  & 
Bockius.  1800  M  Street,  N.W.. 
Washington,  DC  20036-5869 

NRC  Protect  Director:  William  D. 
Beckner 

Northern  States  Power  Qmipany. 
Docket  Nos.  50-282  and  50-306,  Prairie 
Island  Nuclear  Generating  Plant,  Unit 
Nos.  1  and  2.  Goodhue  County, 
Minnesota 

Date  of  amendment  requests:  August 
15, 1996 

Description  of  amendment  requests: 
The  proposed  amendments  would 
revise  the  Containment  Cooling  Systems 
Limiting  Conditions  for  Operation 
Technical  Specifications  to  bring  them 
into  conformance  with  recently 
completed  system  analyses  by  no  longer 
permitting  both  containment  spray 
pumps  to  be  inoperable  at  the  same 
time. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 


1.  The  proposed  amendment(s|  will  not 
involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 

Operation  of  the  Prairie  Island  plant  in 
accordance  wi^  the  proposed  changes  does 
not  involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated.  None  of  the  proposed 
changes  involve  a  physical  modification  to 
the  plant. 

These  changes  will  require  operabiiity  of  at 
least  one  containment  spray  pump  at  ail 
times  and  reduces  the  spray  additive  tank 
allowable  outage  time  m>m  72  hours  to  24 
hours.  Both  of  these  changes  are  more 
conservative  and  safer  than  currently 
required  in  the  Prairie  Island  Technical 
Specifications.  These  proposed  changes  do 
allow  one  containment  fan  cooler  train  out  of 
service  for  7  days  instead  of  72  hours  as 
allowed  by  current  Technical  Specifications. 
Recent  plant  analyses  confirm  that  one 
containment  fan  cooler  train  with  one 
containment  spray  train  is  sufficient  to  meet 
the  system  design  bases.  Since  the 
probability  of  an  accident  occurring  is  low 
while  one  containment  fan  cooler  train  is  out 
of  service,  the  probability  and  consequences 
of  an  accident  are  not  significantly  increased. 

In  total  these  changes  do  not  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated. 

2.  The  proposed  amendmentls)  will  not 
create  the  possibility  of  a  new  or  diffisTent 
kind  of  accident  &x>m  any  accident 
previously  analyzed.  "^ 

The  proposed  changes  do  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  p>reviously 
evaluated  because  the  proposed  changes,  in 
themselves,  do  not  introduce  a  new  mode  of 
plant  operation,  surveillance  requirement  or 
involve  a  physical  modification  to  the  plant. 

The  propcMod  changes  do  require  more 
restrictive,  safer  containment  spray  train 
operabiiity.  The  proposed  changes  also  allow 
one  contaiiunent  fan.  cooler  train  to  be  out  of 
service  for  7  days  instead  of  72  hours  as 
allowed  by  the  current  Technical 
Specifications.  Howevef,  this  change  does 
not  create  the  possibility  of  a  new  kind  of 
accident. 

The  proposed  dianges  do  no  alter  the 
design,  function,  or  operation  of  any  plant 
components  and  therefore,  no  new  accident 
scenarios  are  created. 

Therefore,  the  possibility  of  a  new  or 
different  kind  of  accident  from  any  accident 
previously  evaluated  would  not  be  created  by 
these  amendments. 

3.  The  proposed  amendmentls]  will  not 
involve  a  significant  reduction  in  the  margin 
of  safety.  This  License  Amendment  Request 
requirejsl  one  containment  spray  train  to  be 
operable  at  all  times  which  is  more  restrictive 
than  current  Technical  Specifications  and 
thus  the  margin  of  safety  is  not  reduced. 

This  License  Amendment  Request  will  also 
allow  one  containment  fan  cooler  train  to  be 
out  of  service  for  7  days  instead  of  72  hours 
as  allowed  by  the  current  Technical 
Specifications.  Since  the  remaining 
containment  cooling  components  can 
mitigate  an  accident  and  the  probability  of  a 


design  basis  accident  are  low  during  this 
time,  this  change  does  not  significantly 
reduce  the  plant  margin  of  safety. 

Therefore,  a  significant  reduction  in  the 
margin  of  safety  would  not  be  involved  with 
these  amendments. 

Based  on  the  evaluation  described  above, 
and  pursuant  to  10  CFR  Part  SO,  Section 
50.91,  Northern  States  Power  Company  has 
determined  that  operation  (of]  the  Prairie 
Island  Nuclear  Generating  Plant  in 
accordance  with  the  proposed  license 
amendment  request  does  not  involve  any 
significant  hazards  considerations  as  defined 
by  Nuclear  Regulatory  Commission 
regulations  in  10  CFR  Part  50.  Section  50.92. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  requests  involve  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  Minneapolis  Public  Library, 
Technology  and  Science  Department. 
300  Nicollet  Mall,  MinneapoUs, 
Minnesota  55401 

Attorney  for  licensee:  ]ay  Silberg,  Esq.. 
Shaw,  Pittman,  Potts,  and  Trowbridge. 
2300  N  Street,  NW.  Washington,  DC 
20037 

NBC  Project  Director:  John  N.  Hannon 

Northern  States  Power  Company, 
Docket  Nos.  50-282  and  50-306,  Prairie 
bland  Nuclear  Generating  Plant,  Unit 
Nos.  1  and  2,  Goodhue  County. 
Minnesota 

Date  of  amendment  requests: 
September  24, 1996,  as  supplemented 
October  17, 1996. 

Description  of  amendment  requests: 
The  proposed  amendments  would 
revise  the  Technical  Specifications  (TS) 
for  the  Prairie  Island  Nuclear  Generating 
Plant  to  allow  use  of  an  alternate  steam 
generator  tube  repair  criteria  (elevated 
F-star  or  EF*)  in  the  tubesheet  region 
when  used  with  the  repair  method  of 
additional  roll  expansion.  The 
amendments  incorporate  revised 
acceptance  criteria  for  tubes  with 
degradation  in  the  tubesheet  regiqn  and 
enable  the  licensee  to  avoid  unnecessary 
plugging  and  sleeving  of  steam 
generator  tubes. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(9),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

1 .  The  proposed  amendmentls)  will  not 
involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 

The  supporting  technical  and  safety 
evaluations  of  the  subject  criterion 


Federal  Register  /  VoL  61,  No.  234  /  Wednesday.  December  4,  1996  /  Notices  64389 


demonstrate  that  the  presence  of  the 
tubesheet  will  enhance  the  tube  integrity  in 
the  region  of  the  hardroU  by  precludLig  tube 
deformation  beyond  its  initial  expanded 
outside  diameter.  The  resistance  to  both  tube 
rupture  and  tube  coUapss  is  strengthened  by 
the  presence  of  the  tubesheet  in  that  region. 
The  results  of  hardrolling  of  the  tube  into  the 
tubesheet  is  an  interference  fit  between  the 
tube  and  the  tubesheet.  Tube  rupture  cannot 
occur  because  the  contact  between  the  tube 
and  tubesheet  does  not  permit  sufficient 
movement  of  tube  material.  The  radial 
preload  developed  by  the  rolling  process  will 
secure  a  postulated  separated  tube  end 
within  the  tubesheet  during  all  plant 
conditions.  In  a  similar  manner,  the 
tubesheet  does  not  pwrmit  sufficient 
movement  of  tube  material  to  permit 
buckling  collapse  of  the  tube  during 
postulated  LOCA  [loss-of-coclant  accident] 
loadings. 

The  EF*  length  of  roll  expansion  is 
sufficient  to  preclude  tube  piillout  from  tube 
degradation  located  below  the  EF*  distance, 
regardless  of  the  extent  of  the  tube 
degradation.  The  existing  Technical 
Specification  leakage  rate  requirements  and 
accident  analysis  assumptions  remain 
unchanged  in  the  unlikely  event  that 
significant  leakage  from  this  region  does 
occur.  As  noted  above,  tube  rupture  and 
pullout  is  not  expected  for  tubes  using  the 
EF*  criterion.  Any  leakage  out  of  Ihe  tube 
from  within  the  tubesheet  at  any  elevation  in 
the  tubesheet  is  fully  bounded  by  the  existing 
steam  generator  tube  rupture  analysis 
included  in  the  Prairie  Island  Plant  USAR 
[updated  safety  analysis  report].  For  plants 
with  partial  depth  roll  expansion  like  Prairie 
Island,  a  postulated  tube  separation  within 
the  tube  near  the  top  of  the  roll  expansion 
(vrith  subsequent  limited  tube  axial      > 
displacement)  would  not  be  expected  to 
result  in  coolant  release  rates  equal  to  those 
assumed  in  the  USAR  for  a  steam  generator 
tube  rupture  event  due  to  the  limited  gap 
between  the  tube  and  tubesheet.  The 
proposed  plugging  criterion  does  not 
adversely  impact  any  other  previously 
evaluated  design  basis  accident. 

Leakage  testing  of  roll  expanded  tubes 
indicates  that  for  roll  lengths  approximately 
equal  to  the  EF*  distance,  any  postulated 
bulted  condition  primary  to  secondary 
leakage  from  EF*  tubes  would  be 
insignificant. 

2.  The  proposed  amendment(s]  will  not 
create  the  possibility  of  a  new  or  different 
kind  of  accident  from  any  accident 
previously  analyzed. 

Implementation  of  the  proposed  EF* 
criterion  does  not  introduce  any  significant 
changes  to  the  plant  design  basis.  Use  of  the 
criterion  does  not  provide  a  mechanism  to 
initiate  an  accident  outside  of  the  region  of 
the  exptanded  portion  of  the  tube.  Any 
hypothetical  accident  as  a  result  of  any  tube 
degradation  in  the  expanded  portion  of  the 
tube  would  be  bounctod  by  the  existing  tube 
rupture  accident  analysis.  Tube  bundle 
structural  integrity  will  be  maintained  Tube 
bundle  leaktightness  will  be  maintained  such 
that  any  postulated  accident  leakage  from 
EF*  tubes  will  be  negligible  with  regard  to 
o£bit8(' 


3.  The  proposed  amendmentls]  wrill  not 
involve  a  significant  reduction  in  the  margin 
of  safety. 

The  use  of  the  EF*  criterion  has  been 
demonstrated  to  maintain  the  integrity  of  the 
tube  bundle  commensurate  with  the 
requirements  of  Reg  Guide  1.121  leases  for 
Plugging  Degraded  PWR  Steam  Generator 
Tubes^]  (intended  for  indications  in  the  free 
span  of  tubes)  and  the  primary  to  secondary 
pressure  boundary  under  normal  and 
postulated  accident  conditioits.  Acceptable 
tube  degradation  for  the  EF*  criterion  is  any 
degradation  indication  in  the  tubesheet 
region,  more  than  the  EF*  distance  below  the 
bottom  of  the  transition  between  the  roll 
expansion  and  the  unexpanded  tube.  The 
safety  fectors  used  in  the  verification  of  the 
strength  of  the  degraded  tube  are  consistent 
with  the  safety  factors  in  the  ASME 
[American  Society  of  Mechanical  Engineers] 
Boiler  and  Pressure  Vessel  Code  used  in 
steam  generator  design.  The  EF*  distance  has 
been  verified  by  testing  to  be  greater  than  the 
length  of  roll  expansion  required  to  preclude 
both  tube  pullout  and  significant  leakage 
during  normal  and  postulated  accident        _j^ 
conditions.  Resistance  to  tube  pullout  is 
based  upon  the  primary  to  secondary 
pressure  differential  as  it  acts  on  the  surface 
area  of  the  tube,  which  includes  the  tube  w^l 
cross-section,  in  addition  to  the  inner 
diameter  based  area  of  the  tube.  The  leak 
testing  acceptance  criteria  are  based  on  the 
primary  to  secondary  leakage  limit  in  the 
Technical  Specifications  and  the  leakage 
assumptions  used  in  the  USAR  accident 
analyses. 

Implementation  of  the  tubesheet  plugging 
criterion  will  decrease  the  number  of  tubes 
which  must  be  taken  out  of  service  with  tube 
plugs  or  repaired  with  sleeves.  Both  plugs 
and  sleeves  reduce  the  RCS  (reactor  coola&t 
system)  flow  margin;  thus,  implementation  of 
the  EF*  criterion  will  maintain  the  margin  of 
flow  that  would  otherwise  be  reduced  in  the 
event  of  increased  phigging  or  sleeving. 

Based  on  the  above,  it  is  concluded  that  the 
proposed  change  does  not  result  in  a 
significant  reduction  in  margin  with  respect 
to  plant  safety  as  defined  in  the  USAR  or  the 
Technical  Specification  Bases. 

Based  on  the  evaluation  described  above, 
and  pursuant  to  10  CFR  Part  50,  Section 
50.91,  Northern  States  Power  Company  has 
determined  that  operation  of  the  Prairie 
Island  Nuclear  Generating  Plant  in 
accordance  with  the  proposed  license 
amendment  request  does  not  involve  any 
significant  hazards  considerations  as  defined 
by  NRC  regulations  in  10  CFR  Part  50, 
Section  50.92. 

The  NRC  sta£f  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.g2(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  requests  involve  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  Minneapolis  Ptiblic  Library. 
Technology  and  Science  Department, 
300  Nicollet  Mall.  Minneapolis. 
Minnesota  55401 


Attorney  for  licensee:  ]ay  Silberg.  Esq.. 
^law,  Pittman,  Potts,  and  Trowbridge. 
2300  N  Street,  NW,  Washington.  DC 
20037 

NRC  Project  Director:  John  N.  Hannon 

Pennsylvaiua  Power  and  Light 
Qnnpany,  Docket  No*.  50-387  and  50- 
388  Saeqoehanna  Steun  Electric 
Station,  Unita  1  and  2,  Luxeme  County, 
Pennsylvania 

Date  of  amendment  request:  June  10, 
1996,  as  supplemented  July  25, 1996 

Description  of  amendment  request: 
The  proposed  amendment  would 
change  the  differential  temperature 
Technical  Specification  Allowable 
Values  and  Trip  Setpoints  for  the 
Reactor  Water  Cleanup  penetration 
room  steam  leak  detection  function. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

1.  The  proposed  change  does  not  involve 
a  significant  increase  in  the  i»obability  [of 
occurrence]  [sic]  or  consequences  of  an 
accident  evaluated. 

FSAR  section  5.2.5.1.3  addresses  the 
ambient  and  differential  room  ventilation 
temperature  leakage  detection.  This  section 
states: 

"...switch  setpoints  are  based  on  the 
temperature  rise  resulting  from  a  leak  at 
system  conditions  corresponding  to  full 
reactor  power." 

NRC  Safety  Evaluation  on  the  RWCU 
system  steam  leak  detection  system  (related 
to  Amendment  Number  123  to  License  NPF- 
14  and  Amendment  Number  90  to  License 
NPF-22)  reviewed  and  found  acceptable  the 
PPftL  criteria  for  calculating  the  leak 
detection  setpoints  for  the  RWCU  system, 
which  include: 

1.  Setpoints  are  selected  to  detect  and 
isolate  a  leak  that  is  normally  less  than  25 
gpm  and  below  the  flow  rate  corresponding 
6»  the  critical  crack  size  for  the  system 
piping. 

2.  Setpoints  are  set  high  enough  to  avoid 
inadvertent  isolation  caused  by  normal 
temperature  transients  or  abnormal  transients 
caused  by  non-leak  conditions  (such  as  loss 
of  ventilation). 

This  NRC  SER  also  stated  that  a  leak  rate 
of  25  gpm  is  less  than  those  leak  rates 
associated  with  the  onset  of  unstable  pipe 
ruptures.  This  feet  is  also  shown  in  FSAR 
figure  5.2-10.  This  value  of  25  gpm 
constitutes  the  design  basis  for  the  steam  leak 
detection  syster: 

The  mixing  and  liquid  energy  addition 
assumption  changes  in  the  analysis  do  not 
afbctihis  design  basis.  The  analysis 
calculates  the  resulting  room  temperature 
increase  from  a  25  gpm  leak.  In  fiaict.  the  new 
assumptions  provide  a  more  accurate  yet 
conservative  prediction  of  room  temperature 
increases.  Therefore,  operation  of  the  system 
is  improved. 
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The  proposed  change  leads  to  higher 
calculated  room  temperatures  to  be  used  in 
the  differential  temperature  setpoint 
calculations.  The  engineering  study  was 
reviewed  to  determine  if  the  higher 
calculated  temperatures  would  have  a 
negative  impact  on  the  High  Energy  Line 
Break  and  Leak  Analysis  environmental 
study  which  provides  the  basis  for 
equipment  qualification. 

In  determining  the  room  temperatures,  the 
engineering  study  considers  ambient 
temperature  setpoints  at  which  the  leaks  will 
be  isolated.  The  proposed  action  will  not 
change  the  ambient  temperature  setpoints, 
and  actuation  of  these  instruments  will 
ensure  that  the  results  of  the  engineering 
study  will  not  be  adversely  affected. 
Therefbre.  no  impact  on  equipment 
qualification  is  being  introduced  by  this 
change. 

FSAR  chapter  15  was  reviewed  ftjr 
potential  impacts  on  the  accident  analyses. 
The  25  gpm  leak  outside  containment  is  not 
specifically  analyzed  in  FSAR  chapter  15. 
However,  other  conditions  which  result  in 
coolant  leakage  outside  containment  are 
analyzed  in  section  15.6.2  (Instrument  Line 
Break)  and  15.6.4  (Steam  System  Piping 
Break  Outside  Containment).  As  stated  in  the 
NRC  SER,  the  25  gpm  RWCU  leak  rate  is 
bounded  by  the  analysis  in  FSAR  section 
15.6.4.  FSAR  section  15.6.2  also  states  that 
leak  detection  actuations  will  initiate 
operator  actions,  a  fiact  that  is  not  affected  by 
the  proposed  change.  Therefore,  based  on  a 
review  of  FSAR  chapter  1 5  it  was  concluded 
that  no  impact  on  the  analyzed  accident 
scenarios  is  created  by  the  proposed  change. 

Based  on  the  above  discussions,  it  is 
demonstrated  that  the  proposed  change  will 
not  adversely  impact  system  function  or 
equipment.  System  perfcHinance  will  actually 
be  improved  since  the  new  setpoints 
eliminate  spurious  isolations  resulting  from  a 
less  accurate  model.  The  setpoint  change  has 
no  impact  on  any  equipment  imp)ortant  to 
safety  or  any  accidents  previously  analyzed 
in  the  FSAfi.  Therefore,  the  proposed  change 
does  not  involve  a  significant  increase  in  the 
probability  of  occurrence  or  consequences  of 
an  accident  previously  evaluated. 

2.  The  proposed  change  does  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated. 

The  proposed  actH"  <i<^^^  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated.  Neither  the  system  design  basis 
nor  the  system  function  will  be  adversely 
affiacted.  System  performance  will  be 
enhanced  since  spurious  differential 
temperature  actuations  will  be  reduced  as  a 
result  of  using  the  more  accurate,  yet 
conservative,  COTTAR  model.  In  addition  to 
this,  redundant  temperature  isolation 
function  will  continue  to  be  provided  by  the 
existing  high  ambient  temperatiue  detectors. 

3.  The  proposed  change  does  not  involve 
a  significant  reduction  in  a  margin  of  safety. 

The  proposed  action  does  not  involve  a 
significant  reduction  in  a  margin  of  safety. 
The  Technical  Specification  basis  for  the 
set(X)ints  is  to  detect  a  leak  below  the  flow 
rate  corresponding  to  critical  crack  size  for 


the  system  piping.  As  stated  previously,  the 
25  gpm  flow  rate  i^  an  acceptable  flow  rate 
and  is  used  to  calculate  the  new 
temperatures. 

Although  the  newly  calculated  RWCU 
penetration  room  temperatures  will  be  higher 
(due  to  the  improved  model),  the  isolation 
actuation  will  be  initiated  by  the  high 
ambient  temperature  detectors  before  the 
penetration  room  temperatiues  reach  the 
newly  calculated  values,  as  would  happen 
under  the  old  model.  Therefore,  system 
response  is  not  adversely  affected. 

The  current  temperature  values  lead  to 
differential  temperature  setpwints  which  are 
too  low,  causing  spurious  isolations.  The  use 
of  the  new  temperature  values  will  reduce 
the  number  of  spurious  isolations,  reducing 
unnecessary  challenges  to  safety  systems 
during  normal  plant  operations. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisHed.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Room   .       \* 
location:  Osterhout  Free  Library,        ..."^ 
Reference  Department,  71  South 
Franklin  Street,  Wilkes-Barre,  PA  18701 

Attorney  for  licensee:  Jay  Silberg, 
f  squire,  Shaw,  Pittman,  Potts  and 
Trowbridge.  2300  N  Street  NW.. 
Washington,  DC  20037 

NRC  Project  Director:  John  F.  Stolz 

Philadelphia  Electric  Company,  Docket 
Nos.  50-352  and  50-353,  Limerick 
Generating  Station,  Units  1  and  2, 
Montgomery  County,  Pemisylvaaia 

Date  of  amendment  request: 
September  18,  1995 

Description  of  amendment  request: 
The  proposed  Technical  Specifications 
(TS)  changes  would  revise  TS  Table 
4.3.1.1-1,  "Reac-tor  Protection  System 
Instrumentation  Surveillance 
Requirements"  to  reflect  the  change  in 
the  calibration  frequency  for  the  Local 
Power  Range  Monitor  (LPRM)  signal 
from  every  1000  Effective  Full  Power 
Hours  (EFPH)  to  every  2000  Megawatt 
[>ays  per  Standard  Ton  (MWD/ST). 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

1.  The  proposed  Technical  Specifications 
(TS)  chaqge  does  not  involve  a  significant 
increase  in  the  probability  or  consequences 
of  an  accident  previously  evaluated. 

The  change  in  the  calibration  frequency  of 
the  Local  Power  Range  Monitor  (LPRM) 
signal  does  not  make  any  physical  change  to 
the  fuel  or  the  manner  in  which  the  fuel 
responds  to  a  transient  or  accident.  The 
proposed  TS  change  does  not  affect  the 


fundamental  method  by  which  the  LPRMs 
are  calibrated.  Also,  the  LPRM  calibration 
frequency  is  not  considered  an  initiator  of 
any  events  analyzed  in  the  SAR.  Therefore, 
calibrating  the  LPRMs  on  a  different 
frequency  will  not  increase  the  probability  of 
occurrence  of  an  accident  previously 
evaluated  in  the  SAR. 

The  resulting  nodal  power  uncertainty 
does  not  exceed  the  nodal  power  uncertainty 
accounted  for  in  the  existing  Minimum 
Critical  Power  Ratio  (MCPR)  Safety  Limit: 
thus,  the  MCPR  Safety  Limit  is  not  affected 
by  this  TS  Change,  and,  therefore,  the  initial 
conditions  of  any  accident  are  unchanged. 
Since  the  calibration  frequency  change  will 
not  affect  the  course  of  any  evaluated 
accident,  the  consequences  of  an  accident 
previously  evaluated  in  the  SAR  will  not  be 
increased. 

Therefore,  the  proposed  TS  change  does 
not  involve  an  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated. 

2.  The  proposed  TS  change  does  not  create 
the  possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated. 

The  change  in  the  calibration  frequency  of 
the  Local  Power  Range  Monitor  (LPRM) 
signal  does  not  make  any  physical  change  to 
the  plant  or  the  manner  in  which  the 
equipment  responds  to  a  transient  or 
accident.  The  proposed  TS  change  does  not 
introduce  a  new  mode  of  plant  operation  and 
does  not  involve  the  installation  of  any  new 
equipment  or  instrumentation.  The  fuel  will 
continue  to  be  operated  to  the  same  safety 
limits  since  the  Minimum  Critical  Power 
Ratio  (MCPR)  Safety  Limit  remains 
unchanged  due  to  this  TS  change. 

Therefore,  the  proposed  TS  change  does 
not  create  the  possibility  of  a  new  or  different 
kind  of  accident,  frnm  any~accident 
previously  evaluated. 

3.  The  proposed  TS  change  does  not 
involve  a  significant  reduction  in  a  margin  of 
safety. 

The  following  TS  Bases  were  reviewed  for 
potential  reduction  in  the  margin  of  safety: 

2.0  Safety  Limits  and  Limiting  Safety 
System  Settings; 

3/4.1  Reactivity  Control  Systems; 

3/4.2.1  Average  Planar  Linear  Heat 
Generation  Rate; 

3/4.2.3  Minimimi  Critical  Power  Ratio: 

3/4.2.4  Linear  Heat  Generation  Rate; 

3/4.3.1  Reactor  Protection  System 
Instrumentation; 

3/4.3.6  Control  Rod  Block  Instrumentation; 

3/4.3.7.7  Traversing  In-Core  Probe  System: 

The  GE  Thermal  Analysis  Basis  (GETAB) 
determination  of  the  Minimum  Critical 
Power  Ratio  (MCPR)  Safety  Limit  allows  a 
maximum  total  nodal  uncertainty  of  the 
Traversing  In-Core  Probe  (TIP)  readings  of 
which  the  Local  Power  Range  Monitor 
(LPRM). 

Update  uncertainty  is  a  part.  The  change  in 
LPRM  calibration  frequency  results  in  an 
LPRM  Update  uncertainty  which,  when 
combined  with  the  other  uncertainties  which 
comprise  the  total  TIP  readings  uncertainty, 
yields  a  total  TIP  readings  nodal  f)ower 
uncertainty  of  less  than  the  allowed  GETAB 
uncertainty.  Thus  the  change  in  LPRM 
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calibration  frequency  will  not  affect  the 
MCPR  SafiBty  Limit 

The  LPRMs  are  utilized  as  input  to  tha 
Average  Power  Range  Monitor  (APRM)  and 
Rod  Block  Monitor  (RBM)  systems.  The 
primary  safety  function  of  the  APRM  system 
is  to  initiate  a  scram  during  core-wide 
neutron  flux  transients  before  the  actual  core- 
wide  neutron  flux  level  exceeds  the  safety 
analysis  design  basis.  This  prevents  fiiel 
damage  from  single  operator  errors  or 
equipment  malfunctions.  The  APRMs  are 
calibrated  at  least  once  per  week  to  the  plant 
heat  balance,  utilize  a  radially  and  axially 
diverse  group  of  LPRMs  as  input  and  are 
utilized  to  detect  changes  in  average,  not 
local,  (>ower  changes.  Therefore,  the  effects  of 
changing  the  LPRM  calibration  frequency  on 
the  APRM  system  responses  will  be  minimal 
due  to  any  individual  LPRM  drift  being 
practically  canceled  out  (due  to  diversity  of 
input)  and/or  due  to  the  frequent 
recalibration  of  the  APRMs  to  an 
independent  power  calculation  (the  heat 
balance).  Thus,  changing  the  LPRM 
calibration  frequency  will  not  impact  the 
capability  of  the  APRM  system  to  perform  the 
scram  function,  and  thne  is  no  impact  on 
transient  delta-CPRs. 

The  RBM  system  is  utilized  in  the 
mitigation  of  a  Rod  Withdrawal  Error  (RWB) 
event  The  RBM  system  is  designed  to 
prevent  the  operator  from  increasing  the  local 
power  significanUy  when  withdrawing  a 
control  rod.  Under  Average  Power  Range 
Monitor  -  Rod  Block  Monitor  Technical 
Spedtications/Maximum  Extended  Load 
Line  Limit  Analysis  (ARTS/MELLLA)  on 
each  selection  of  a  control  rod,  the  average 
of  the  assigned,  unbypassed  LPRMs  is 
adjusted  to  eqiial  a  100%  reference  signal  for 
each  of  the  two  RBM  channels.  Each'RBM 
channel  automatically  limits  the  local 
thermal  margin  changes  by  limiting  the 
allowable  change  in  local  average  neutron 
flux  to  the  RBM  setpoint  If  the  local  average 
neutron  flux  change  is  greater  than  that 
allowed  by  the  RBM  setpoint,  within  either 
RBM  channel,  the  rod  withdrawal  permissive 
is  removed  preventing  fruther  rod  movement 
Since  the  change  in  local  neutron  flux  is 
calculated  from  the  change  in  the  average  of 
the  LPRM  readings,  and  calibrated  on  every 
rod  selection  to  the  reference  signal,  offsets 
in  individual  LPRM  readings  due  to 
calibration  differences  are  effectively 
eliminated  for  a  given  RBM  setpoint 
Therefore,  the  constraints  on  the  withdrawal 
of  any  given  rod  are  unchanged,  and  there 
will  not  be  any  increase  in  RWE  delta-CPR. 

Since  the  MCPR  Safety  Limit  is  unaffected 
and  the  delta-CPR  values  are  unchanged,  the 
cycle  CPR  Operating  limits  are  unchanged 
due  to  this  TS  change.  Therefore,  the 
proposed  change  in  the  frequency  of  LPRM 
signal  calibration  does  not  result  in  a 
reduction  in  a  margin  of  safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  baaed  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 


Local  Public  Document  Room 
location:  Pottstown  Public  Library.  500 
High  Street,  Pottstovm,  PA  19464 

Attorney  for  licensee:  J.  W.  Duriiam, 
Sr.,  Esquire.  Sr.  V.  P.  and  General 
Counsel,  Philadelphia  Electric 
Company,  2301  Market  Street. 
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Philadelphia  Electric  Company,  Docket 
Nos.  50-352  and  50-353,  Limerick 
Generating  Station,  Units  1  and  2, 
Montgomery  County,  Pennsjrlvania 

Date  of  amendment  request:  May  3, 
1996 

Description  of  amendment  request: 
The  proposed  Technical  Specifications 
(TS)  changes  woidd  revise  TS 
Surveillance  Requirements  4.6.5.3.a  and 
4.6.5.4.a  to  modify  specific 
requirements  to  perform  surveillance 
flow  testing  of  the  Standby  Gas 
Treatment  and  Reactor  Enclosure 
Recirculation  Systems  from  monthly  to 
quarterly. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

1.  The  [Mtiposed  Technical  Specifications 
(TS)  charges  do  not  involve  a  significant 
increase  in  the  probability  or  consequences 
of  an  accident  previously  evaluated. 

The  proposed  TS  changes  do  not  involve 
any  physical  changes  to  plant  systems  or 
equipment  The  proposed  TS  changes  only 
change  the  Surveillance  Requirements  (SRs) 
surveillance  test  frequency  pertaining  to  flow 
testing  of  the  SGTS  and  RERS  from  monthly 
to  quarterly.  The  periodic  surveillance  test 
frequencies  provide  adequate  assurance  that 
the  equipment  tested  will  remain  in  an 
operable  condition.  The  test  frequency 
interval  for  the  flow  testing  of  the  SGTS  and 
RERS  was  determined  from  the  regulatory 
position  in  USNRC  Regulatory  Guide  1.52. 
"Design.  Testing,  and  Maintenance  Criteria 
for  Post  Accident  Engineered-Safety-Feature 
Atmosphere  Clean-up  System  Air  Filtration 
and  Adsorption  Units  of  Light- Water-Cooled 
Nuclear  Power  Plants".  As  stated  in 
Regulatory  Position  C.4.d,  "...  each 
Engineered  Safety  Feature  (ESF)  atmosphere 
cleanup  train  should  be  operated  at  least  10 
hours  per  month,  with  the  heaters  on  (if  so 
equipped),  in  order  to  reduce  the  buildup  of 
moisture  on  the  absorbers  and  HEP  A  Alters." 

System  operation  on  a  monthly  basis  for 
the  purpose  of  preventing  moisture  buildup 
on  the  absorbers  as  described  in  R.C.  1.52  is 
not  required  at  Limerick  due  to  the 
continuous  dry  instrument  air  purge 
described  previously  in  the  Safety 
Assessment  section  of  this  submittal. 
Therefore  a  change  in  the  interval  between 
tests  from  monthly  to  quarterly  will  not 
result  in  moisture  accumulation  which 
would  reduce  the  capability  of  the  absorber 


to  remove  the  iodine  species  from  the 
exhaust  air  flow  stream. 

The  SGTS  components  are  common  to  both 
units  and  must  be  run  with  the  associated 
RERS  for  the  surveillance  test  for  each  unit  ' 
The  currently  specified  test  frequency  results 
in  the  SGTS  being  run  at  least  twice  per   , 
month  or  as  many  as  eight  (8)  times  per 
quarter  for  this  surveillance,  in  addition  to 
other  required  system  surveillance  tests 
which  require  the  use  of  the  components  in 
this  system.  A  change  in  surveillance  test 
frequency  from  monthly  to  quarterly  would 
reduce  the  wear  on  system  components  and 
thereby  reduce  the  associated  system 
downtime  for  maintenance  and  repairs.  The 
consequent  increased  availability  provides 
greater  assurance  that  the  system  will  be  able 
to  perform  its  mitigation  function  following 
any  ()ostulated  accident 

Surveillance  test  frequency  on  a  quarterly 
interval  is  considered  adequate  to  verify 
operability,  as  demonstrated  by  the  required 
quarterly  test  interval  for  other  equipment 
important  to  safety  which  have  a  similar 
function,  such  as  the  requirement  for 

auarterly  verification  of  the  isolation  time  of 
le  secondary  containment  and  refueling  area 
isolation  valves,  as  required  by  LGS  TS 
Sections  4.6.5.2.1  and  4.6.5.2.2. 

Therefore,  the  proposed  TS  changes  do  not 
involve  an  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated. 

2.  The  proposed  TS  changes  do  not  create 
the  [Ktssibility  of  a  new  or  oiffiBrent  kind  of 
accident  from  any  accident  previously 
evaluated. 

The  proposed  TS  changes  only  involve 
changes  to  the  frequency  in  which  the 
specified  surveillances  tests  are  performed. 
Trie  proposed  TS  changes  do  not  physically 
change  die  design  or  intended  fonction  of  the 
systems,  structures,  or  components 
associated  with  the  SGTS  or  RERS.  There 
will  be  no  change  to  the  existing  redundancy 
of  systems  and  comjxjnents.  The  proposed 
change  in  surveillance  test  frequency  will  not 
introduce  the  possibility  of  any  failure 
mechanisms  of  a  di£krent  type  than  those 
already  evaluated  in  the  SAR.  The  existing 
components  will  not  be  used  in  any  different 
manner  and  no  new  components  will  be 
added.  Therefore  with  no  physical  changes 
and  no  new  or  different  manner  of  system 
operation,  no  new  feilure  mechanisms  or 
equipment  feilure  modes  are  created. 

Therefore,  the  proposed  TS  changes  do  not 
create  the  possibility  of  a  new  or  different 
kind  of  accident  from  any  previously 
evaluated. 

3.  The  proposed  TS  changes  do  not  involve 
a  significant  reduction  in  a  margin  of  safety. 

The  margin  of  safety  as  defined  in  the  LGS 
TS  Bases  has  not  been  reduced.  The  specific 
basis  for  the  31  day  surveillance  interval  is 
not  given  in  the  LGS  TS  Bases  section  nor  in 
the  LGS  UFSAR  Sections  6.5.1  or  9.4.2  which 
discuss  the  subject  systems.  However, 
Regulatory  Position  C.4.d  of  Regulatory 
Guide  1.52,  Revision  2,  relating  to 
maintenance  requirements,  recommends: 

>Each  ESF  atmosphere  cleanup  train 
should>be  operated  at  least  10  hours  per 
month,  with  the  heaters  on  (if  so  equipped), 
in  order  to  reduce  the  buildup  of  moisture  on 
the  absorbers  and  HEPA  filters." 
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The  Bmm  for  Surveillaoce  Rsquiramants 
(SR)  3.6.4.3.1  in  the  Standard  Technical 
Specifications  for  General  Electric  Plants. 
BWR/4,  which  corresponds  to  the  subject 
LGS  TS  test,  also  notes  the  need  for  ten  (10) 
hours  of  operation  per  month  for  elimination 
of  moisture  in  the  filters. 

The  besis  for  the  requirement  for  a  monthly 
test  with  the  heaters  energized  is  clearly 
related  to  the  desired  elimination  of  moisture 
in  the  filters  and  absottwrs.  However,  LGS 
UFSAR  Table  8.5-2  states  that  LGS  does  not 
conform  to  R.G.  1.52,  Position  C4.d  because 
the  SGTS  and  RERS  trains  are  "continuously 
purged  with  dry  instrumeoUtion  air  to 
prevent  build-up  of  moisture."  UFSAR 
Sections  6.5.1.1.2  and  6.5.1.3.2  provide 
additional  discussion  of  this  method  of 
moisture  control 

Therefore,  the  propoeed  TS  changes  do  not 
involve  a  significant  reduction  in  a  margin  of 
saisty. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and.  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
tatisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Lexal  Public  Document  Room 
location:  Pottstown  Public  Library.  500 
High  Street,  Pottstown,  PA  19464 

Attorney  for  licensee:  J.  W.  Durham. 
St.,  Esquire,  Sr.  V.  P.  and  General 
Counsel,  fUladelphia  Electric 
Company,  2301  Market  Street, 
Philadelphia,  PA  19101 

NRC  Project  Director.  John  F.  Stolz 

Pliiladelpiiia  Electric  Company,  Docket 
Nos.  50-352  and  50-353,  Limerick 
Generating  Station,  Units  1  and  2, 
Montgomery  County,  Pennsylvania 

Date  of  amendment  request: 
September  27, 1996 

Description  of  amendment  request: 
The  prt)posed  Technical  Specifications 
(TS)  changes  would  increase  the  Reactor 
Enclosure  Secondary  Containment 
maximiun  inleakage  rate.  This  change 
will  also  impact  secondary  containment 
drawdown  time  and  system  flow  rate 
asstmiptions,  thereby,  affecting  charcoal 
filter  bed  efficiency  and  post  accident 
dose  analysis. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

1.  The  proposed  TS  changes  do  not  involve 
a  significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated. 

Changing  the  Reactor  Enclosure  poet 
drawdown  inleakage  rate  fiom  1250  cfin  to 
2500  c£ai  does  not  involve  any  changes  to  the 
function  or  operation  of  any  plant  component 
or  safety  related  system.  The  Reactor 


Enclosure  Recirculation  Syctam  (RERS)  and 
the  Standby  Gas  Treatment  System  (SGTS) 
will  maintain  their  design  function  by 
mitigating  the  radiological  consequences  of 
the  analyzed  accident  and  mitigating  the  post 
LOCA  temperatures  within  the  Reactor 
Enclosures.  No  analyzed  accident  initiating 
events  are  impacted,  no  new  accident 
initiators  are  created,  and  no  new  feihue 
modes  are  created.  There  are  no  changes  to 
the  redundancy,  separatfon.  quality 
assurance  or  fire  i»t)tection  requirements  for 
the  associated  components  and  systems. 

The  proposed  changes  to  the  LGS  ads(»foer 
bed  residence  time  will  no  longer  fully  meet 
the  literal  design  guidance  provided  in 
Regulatory  Guide  (ftG)  1.52.  "Design,  Testing, 
and  Maintenance  Criteria  for  Post  Accident 
Engineered-Safety-Feature  Atmosphere 
Qeanup  System  Air  Filter  and  Adsorption 
Units  of  Light-Water-cooled  Nuclear  Power 
Plants,"  Revision  2,  March  1978.  This  is 
because  LGS's  unique,  yet  more  conservative, 
adacnfaer  bed  design  is  not  ^dressed  by  the 
RG  residence  time  design  guidance. 
However,  the  LGS  SGTS  charcoal  adsorbers 
still  conform  to  the  design  function  described 
in  RG  1.52,  based  on  the  following:  The  LGS 
design  with  increased  inleakage  will 
continue  to  conform  to  the  three  conditions 
specified  by  RG  1.52,  Position  C6.a,  in  order 
to  maintain  an  assigned  decontamination 
efficiency  of  99%;  there  is  a  conservative 
amount  of  charcoal  adsorber  material 
provided  by  the  LGS  design,  based  on 
calculations  performed  in  accordance  with 
RG  1.3  "Assumptions  Used  For  Evaluating 
The  Potential  Radiological  Consequences  of  a 
Loss  of  Coolant  Accident  For  Boiling  Water 
Reactors:  and  the  LGS  charcoal  bed  design  is 
more  conservative  than  the  RG  1.52  design 
guidance,  based  on  data  (i.e..  Iodine 
Penetration  vs.  Air  Velocity)  published  by 
the  charcoal  manufacturer. 

Therefore,  the  probability  of  occurrence 
and  the  consequences  of  a  malfunction  of 
equipment  important  to  safety  is  not 
increased.  Also,  the  probability  of  occurrence 
of  an  accident  previously  evaluated  is  not 
increased.  However,  the  proposed  changes  do 
affect  the  leak  tightness  of  the  Unit  1  and 
Unit  2  Reactor  Enclosure,  which  increases 
the  consequences  of  a  postulated  accident 
previously  evaluated. 

Changing  the  Reactor  Enclosure  post 
drawdown  inleakage  rate  from  1250  cfai  to 
2500  c&n  will  result  in  an  increase  in  the 
calculated  LOCA/LCXDP  Design  Basis 
Accident  (DBA)  off-site  and  on-site  doses.  10 
CFR  Part  100,  and  10  CFR  Part  50  Appendix 
A,  General  Design  Criteria  (GDC)  19, 
establish  reference  dose  values  used  to 
determine  site  suitability  and  provide 
reasonable  assurance  that  the  facility  can  be 
operated  following  the  analyzed  accident 
without  undue  risk  to  the  health  and  safety 
of  the  public.  The  proposed  TS  changes  will 
increase  the  SGTS  drawdown  time  £rom  2  ' 
minutes  and  20  seconds  to  15  minutes  and 
30  seconds.  The  drawdown  time  increase 
will  not  prevent  the  RERS/SGTS  fixim 
performing  all  of  their  safety  related 
functions.  However,  because  it  is 
conservatively  assumed  that  all  radioactive 
material  released  during  the  drawdown 
period  is  unfilteredi  and  because  the 


drawdown  period  has  been  extended 
whereby  more  unfiltered  radioactive  material 
is  asstmied  to  be  released  following  the  DBA, 
there  is  a  corresponding  increase  in  the 
calculated  Exclusion  Area  Boundary  (EAfi), 
Low  Population  Zone  (LPZ),  and  Control 
Room  doses.  It  is  also  asstmied  that  the  SGTS 
exhausts  at  the  maximum  inleakage  rate 
throughout  the  entire  DBA  evaluation  period 
(i.e.,  30  days)  where  an  increase  in  the 
maximum  inleakage  rate  would  also 
contribute  to  higher  postulated  EAB,  LPZ, 
and  Control  Room  doses.  However,  the 
proposed  calculated  doses  do  not  exceed  10 
CFR  Part  100.  or  10  CFR  Part  50.  Appendbc 
A,  DGC  19  reference  doses. 

Since  the  proposed  doses  resulting  from 
the  changes  remain  below  10  CFR  Part  100. 
and  10  CFR  Part  50.  Appendix  A.  these 
proposed  changes  will  not  significantly 
increase  the  consequences  of  an  accident 
previously  evaluated. 

2.  The  proposed  TS  changes  do  not  aeato 
the  possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated. 

Changing  the  Reactor  Enclosure  post 
drawdown  inleakage  rate  from  1250  cbn  to 
2500  cfrn  is  not  an  accident  initiator  nor  does 
it  result  in  the  occurrence  of  an  accident.  The 
changes  do  not  afEsct  the  fonction  or 
operation  of  any  plant  component  or  safety 
related  system  nor  do  they  create  any  new 
failure  modes. 

In  addition,  the  prop>osed  changes  do  not 
involve  any  changes  to  the  function  or 
operation  of  any  plant  system  or  component 
nor  will  they  adversely  affect  the  Reacts 
Enclosure  post  LOCA  environmental 
conditions.  Furthermore,  these  changes  will 
not  create  any  new  or  different  feilure  modes 
for  the  equipment  important  to  safety  within 
the  Reactor  Enclosure  Secondary 
Contaimnent. 

Therefore,  the  possibility  of  an  accident  of 
a  different  type  or  a  different  type  of 
malfunction  of  equipment  important  to  safety 
than  previously  evaluated  is  not  created. 

3.  The  proposed  TS  changes  do  not  involve 
a  significant  reduction  in  a  margin  of  safety. 

Changing  the  Reactor  Enclosure  post 
drawdown  inleakage  rate  from  1250  dm  to 
2500  cfin  will  result  in  reducing  the  margin 
of  safety  as  defined  in  the  LGS  Updated  Final 
Safety  Analysis  Report  (UFSAR)  relative  to 
the  off-site  and  on-site  doses  following  a 
LOCA/LOOP  DBA.  and  an  increase  of  the 
UFSAR  specified  system  drawdown  time. 
From  a  system  perspective,  increasing  the 
SGTS  drawdown  time  from  2  minutes  and  20 
seconds  to  IS  minutes  and  30  seconds  Mrill 
not  prevent  the  RERS/SGTS  from  performing 
all  of  their  safety  related  functions.  There 
will  be  a  postulated  increase  in  the 
corresponding  EAB,  LPZ,  and  Control  Room 
doses,  since  it  is  assimied  that  fuel  damage 
occurs  coincident  with  the  LGS  DBA  (i.e,  at 
time  -  0).  all  radioactive  material  released 
during  the  drawdown  time  is  unfiltered,  and 
the  diewdovm  time  is  proposed  to  be 
extended  whereby  more  unfiltered 
radioactive  material  could  be  released.  It  is 
also  assumed  that  the  SGTS  exhausts  at  the 
maximum  inleakage  rate  throughout  the 
entire  DBA  evaluation  period  (i.e.,  30  days) 
where  an  increase  in  the  mnxirp"m  inleakage 
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rate  would  also  contribute  to  higher 
postulated  EAB,  LPZ,  and  Control  Room 
doses.  However,  these  calculated  doses  will 
remain  below  10  CFR  Part  100.  and  10  CFR 
Part  50.  Appendix  A,  GDC  19  reference 
doses. 

■  Therefore,  these  proposed  changes  do  not 
involve  a  significant  reduction  in  a  margin  of 
safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the  ,-  - 

amendment  request  involves  no 
significant  hazards  consideration.      ' 

Local  Public  Document  Room 
location:  Pottstown  Public  Library,  500 
High  Street,  Pottstown.  PA  19464 

Attorney  for  licensee:  ].  W.  Durham, 
Sr.,  Esquire,  Sr.  V.  P.  and  General 
Counsel,  Philadelphia  Electric 
Company,  2301  Market  Street. 
Philadelphia,  PA  19101 

NRC  Project  Director:  John  F.  Stolz 

Power  Authority  of  The  State  of  New 
York,  Docket  No.  50-286,  Indian  Point 
Nuclear  Generating  Unit  No.  3,  ^ 

Westchester  County,  New  York       ^ 

Date  of  amendment  request:  October 
1, 1996 

Description  of  amendment  request: 
The  proposed  amendment  would  allow 
for  a  one-time  extension  of  the 
surveillance  intervals  for  the 
containment  isolation  valve  (CIV)  seat 
leakage  test,  the  isolation  valve  seal 
water  test,  the  boron  injection  tank 
leakage  test,  the  containment  spray 
nozzle  test,  and  the  city  water  backup  to 
the  auxiliary  boiler  feed  pump  test. 
These  tests  would  be  performed  during 
the  refueling  outage  scheduled  to  begin 
in  April  1997. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

Regarding  the  Containment  Isolation  Valve 
seat  leakage  and  Isolation  Valve  Seal  Water 
tests: 

(1)  Does  the  proposed  license  amendment 
involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated? 

Response: 

The  proposed  amendment  does  not  involve 
a  significant  increase  in  the  probability  ot 
consequences  of  an  accident  previously 
evaluated.  The  probability  of  a  previously 
evaluated  accident  will  not  increase  because 
GV  leakage  does  not  provide  any  role  in 
accident  initiation.  The  CTVs  provide 
containment  isolation  following  a  design 
basis  accident.    ' 

The  consequences  of  an  accident 
previously  evaluated  will  not  significantly 


increase  because  the  QV  leakage 
measurements  contain  significant  margin  to  a 
more  restrictive  criteria  based  on  the 
requested  surveillance  interval  extension.  As 
discussed  in  Section  II,  "Evaluation  of 
Changes."  (see  application  dated  October  1. 
1996]  based  on  an  evaluation  of  past  QV  leak 
tests,  the  proposed  change  will  not  result  in 
an  increase  in  containment  leakage  because    - 
the  measured  leakage  in  previous  OV  leak 
tests  shows  large  margin  to  a  more  restrictive 
criteria  based  on  the  requested  surveillance 
interval  extension.  Also,  the  latest  test  of 
IVSWS  (isolation  valve  seal  water  system) 
satisfied  the  established  acceptance  criteria. 

(2)  Does  the  prop>osed  license  amendment 
create  the  possibility  of  a  new  or  different 
kind  of  accident  from  any  accident 
previously  evaluated? 

Response: 

The  proposed  license  amendment  does  not 
create  the  possibility  of  a  new  or  difiierent 
kind  of  accident  6x)m  any  previously 
evaluated.  Hie  proposed  change  only 
provides  for  a  relatively  short,  one-time 
extension  of  the  current  leak-test  interval  for 
certain  containment  isolation  valves.  The 
proposed  change  does  not  involve  the 
addition  of  any  new  or  different  type  of 
equipment,  nor  does  it  involve  operating 
equipment  required  for  safiB  operation  of  the 
facility  in  a  manner  different  firom  that 
addressed  in  the  Final  Satiety  Analysis   . 
Report.  Therefore,  the  proposed  change  will 
not  create  the  possibility  of  a  new  or  different 
kind  of  accident  from  any  accident 
previously  evaluated. 

(3)  Does  the  proposed  amendment  involve 
a  significant  reduction  in  a  margin  of  safety? 

Response: 

The  proposed  amendment  does  not  involve 
a  significant  reduction  in  a  margin  of  safety. 
The  proposed  change,  for  a  one-time 
extension  of  the  test  interval,  will  not  result 
in  a  significant  reduction  in  a  margin  of 
safety  because  the  test  interval  is  being 
extended  by  only  a  short  period  and  the 
measured  leakage  in  previous  CIV  leak  tests 
shows  large  margin  to  a  more  restrictive 
criteria  based  on  the  surveillance  interval 
extension.  In  addition,  the  online  leakage 
monitoring  capability  of  the  WCCPPS  (weld 
channel  containment  penetration 
pressurlzation  system)  helps  ensure  that 
changes  in  CIV  leakage  during  the  extension 
period  will  be  detected.  Therefore,  this 
change  does  not  create  a  significant  reduction 
in  a  margin  of  safety. 

Regarding  the  Boron  Injection  Tank  (BIT) 
leak^e  test: 

(1)  Does  the  proposed  license  amendment 
involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated? 

Response: 

.  The  proposed  license  amendment  does  not 
involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated.  The  prof)osed  change 
will  not  degrade  the  integrity  of  the  BIT 
piping  outside  containment  because  no  time 
dependent  feiluie  trends  were  observed  in 
the  review  of  past  test  results.  The 
probability  of  a  previously  evaluated 
accident  will  not  be  increased  because  BIT 
leakage  does  not  provide  any  role  in  accident 


prevention.  The  BIT  leakage  test  only  verifies 
that  the  BIT  and  associated  piping  meet 
specified  leakage  limits. 

The  consequences  of  an  accident 
previously  evaluated  will  not  significantly 
increase  because  the  BIT  leakage  test  results 
show  large  margins  to  the  allowable  leakage 
limit. 

(2)  Does  the  proposed  license  amendment 
create  the  possibility  of  a  new  or  different 
kind  of  accident  from  any  accident 
previously  evaluated? 

Response: 

The  proposed  license  amendment  does  not 
create  the  possibility  of  a  new  or  difiierent 
kind  of  accident  from  any  previously 
evaluated.  The  proposed  change  does  no|t) 
involve  the  addition  of  any  new  or  diSerent 
type  of  equipment,  nor  does  it  involve 
operating  equipment  required  for  safe 
operation  of  the  focility  in  a  manner  that's 
different  from  that  addressed  in  the  Final 
Safety  Analysis  Report.  Also,  the  increased 
surveillance  interval  (one-time  only)  will  not 
adversely  affect  the  integrity  of  the  BIT 
piping  and  will  not  result  in  any  new  failure 
modes.  Therefore,  the  proposed  change  will 
not  create  the  possibility  of  a  new  or  diSerent 
kind  of  accident  from  any  accident 
previously  evaluated. 

(3)  Does  the  proposed  amendment  involve 
a  significant  reduction  in  a  margin  of  safety? 

Response: 

The  proposed  license  amendment  does  not 
involve  a  significant  reduction  in  a  margin  of 
safety.  Because  of  the  large  margin  t)etween 
the  previous  test  and  the  allowable  leak  rate 
limit,  the  pro[>osed  change,  for  a  one-time 
extension  of  the  test  interval,  for  the  BIT 
leakage  test  does  not  adversely  affect  the 
performance  of  any  safety  related  system, 
component,  and  does  not  result  in  increased 
severity  of  any  of  the  accidents  considered  in 
the  Final  Safety  Analysis  Report.  Based  on 
past  test  results,  the  one-time  extension  of 
the  leak  test  interval  does  not  involve  a 
significant  reduction  in  a  margin  of  safety. 

Regarding  the  Containment  Spray  Nozzle 
test: 

(1)  Does  the  proposed  license  amendment 
involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated? 

Response: 

The  profKJsed  license  amendment  does  not 
involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated.  As  discussed  in 
Section  11,  "Evaluation  of  Changes."  (see 
application  dated  October  1, 1996)  based  on 
an  evaluation  of  past  test  results  the 
proposed  change  will  not  degrade  the 
reliability  of  the  Containment  Spray  Nozzles 
because  no  time  dependent  feilure  trends 
were  observed  in  the  data  review.  The 
probability  of  a  previously  evaluated 
accident  will  not  be  increased  because  the 
Containment  Spray  Nozzles  do  not  provide 
any  role  in  accident  prevention.  The 
Containment  Spray  Nozzles  provide  a 
uniform  spray  distribution  for  containment 
cooling  following  postulated  post-accident 
conditions. 

The  consequences  of  an  accident 
previously  evaluated  will  not  increase 
because  the  Containment  Spray  Nozzle 
reliability  is  not  degraded  by  this  change. 
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(2)  Dow  the  propowd  license  amendment 
create  the  possibility  of  a  new  or  diSsrent 
kind  of  accident  from  any  accident 
pisviously  evaluated? 

Response: 

The  proposed  license  amendment  does  not 
create  the  possibility  of  a  new  or  different 
kind  of  accident  from  any  previously 
evaluated.  The  proposed  change  does  not 
involve  the  addition  of  any  new  or  different 
type  of  equipment,  nor  does  it  involve 
operating  eauipment  required  for  safe 
operation  of  the  fecility  in  a  manner  that  is 
different  from  that  addressed  in  the  Final 
Safety  Analysis  Report.  Also,  the  increased 
surveillance  interval  (one-time  only)  w(i|ll 
not  adversely  affect  the  functioning  of  the 
Contaiiunent  Spray  Nozzles  and  will  not 
result  in  any  new  failure  modes.  Therefore, 
the  proposed  change  will  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated. 

(3)  Does  the  proposed  amendment  involve 
a  significant  reduction  in  a  margin  of  safety? 

Response:  4 

The  proposed  license  amendment  does  not 
involve  a  significant  reduction  in  a  margin  of 
safety.  The  proposed  change,  for  a  one-time 
extension  of  the  test  interval,  for  the 
Contairmient  Spray  Nozzle^oes  not 
adversely  affect  the  performance  of  any  safety 
related  system,  component,  or  instnmient,  or 
Mfaty  system  setpoints  and  does  not  result  in 
incnBaed  severity  of  any  of  the  accidents 
considered  in  the  Pinal  Safety  Analysis 
Report.  Based  on  past  test  results,  the  one- 
time extension  of  the  functional  test  interval 
will  not  adversely  affect  the  functioning  of 
the  Containment  Spray  Nozzles.  Therefore, 
this  change  does  not  create  a  significant 
reduction  in  a  margin  of  safety. 

Regarding  the  City  Water  Backup  test: 

(1)  Does  the  proposed  license  amendment 
involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated?  ^_^,_^^ 

Response:  r       ^^ 

The  proposed  license  amendment  does  not 
involve  a  signiflcant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated.  The  proposed  change 
will  not  degrade  the  reliability  of  the  City 
Water  Backup  Supply  Valves  for  the  AFW 
(auxiliary  feedwaterl  System  because  no  time 
dep)endent  failure  trends  were  observed  in 
the  review  of  past  test  results.  The 
probability  of  a  previously  evaluated 
accident  will  not  increase  because  the  City 
Water  Backup  Supply  Valves  for  the  AFW 
System  do  not  provide  any  role  in  accident 
prevention.  The  City  Water  Backup  Supply 
Valves  for  the  AFW  System  only  provides  a 
diverse  source  of  %«rater  for  the  AFW  system. 

The  consequences  of  an  accident 
previously  evaluated  will  not  significantly 
increase  because  the  City  Water  Backup 
Supply  Valves  for  the  At^  System  are  not 
assumed  to  function  to  mitigate  any  analyzed 
accident. 

(2)  Does  the  proposed  license  amendment 
create  the  possibility  of  a  new  or  different 
kind  of  accident  from  any  accident 
previously  evaluated? 

Response: 

The  proposed  license  amendment  does  not 
create  the  possibility  of  a  new  or  different 


kind  of  accident  from  any  prevfously 
evaluated.  The  proposed  change  does  not 
involve  the  addition  of  any  new  or  different 
type  of  equipment,  nor  does  it  involve 
operating  equipment  required  for  safe 
operation  of  the  fecility  in  a  manner  that  is 
different  from  that  addressed  in  the  Final 
Safety  Analysis  Report.  Also,  the  increased 
surveillance  interval  (one-time  only)  will  not 
adversely  affect  the  functioning  of  the  City 
Water  Backup  Supply  Valves  for  the  ABFP 
(auxiliary  boiler  feedpump)  and  will  not 
result  in  any  new  failure  modes.  Therefore, 
the  proposed  change  will  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated. 

(3)  Does  the  proposed  amendment  involve 
a  significant  reduction  in  a  margin  of  safety? 

Response:  - 

The  proposed  amendment  does  not  involve 
a  significant  reduction  in  a  margin  of  safety. 
The  proposed  change,  for  a  one-time 
extension  of  the  test  interval,  for  the  Qty 
Water  Backup  Supply  Valves  for  the  ABFP 
does  not  adversely  affect  the  performance  of 
any  safety  related  system,  component,  or 
instrument,  or  safety  system  setpoints  and 
does  not  result  in  increased  severity  of  any 
of  the  accidents  considered  in  the  Final 
Safety  Analysis  Report.  Based  on  past  test 
results,  the  one-time  extension  of  the 
functional  test  interval  will  not  adversely 
affect  the  functioning  of  the  City  Water 
Backup  Supply  Valves  for  the  AFW  System. 
Therefore,  this  change  does  not  create  a 
significant  reduction  in  a  margin  of  safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and.  based  on  this 
review,  it  appears  that  the  three 
standards  of  50.92(c)  are  satisfied. 
Therefore,  the  NRC  staif  proposes  to 
determine  that  the  amendment  request 
involves  no  significant  hazards 
consideration. 

Local  Public  Document  Room 
location:  White  Plains  Public  Library, 
100  Martine  Avenue,  White  Plains,  New 
York  10601. 

Attorney  for  licensee:  Mr.  Charles  M. 
Pratt,  10  Columbus  Qrcle,  New  York, 
New  York  10019. 

NBC  Project  Director:  S.  Singh  Bajwa, 
Acting 

Public  Service  Electric  &  Gas  Conipany, 
Docket  No.  50-3M,  Hope  Creek 
Generating  Station,  Salem  County,  New 
Jersey 

Date  of  amendment  request:  October 
25,1996 

Description  of  amendment  request: 
The  proposed  change  to  Hope  Creek 
Technical  Specification  (TS)  3/4.1.3.5, 
"Control  Rod  Scram  Accumulator", 
would:  1)  permit  a  separate  entry  into  a 
Technical  Specification  action 
statement  for  each  inoperable  control 
rod;  2)  provide  more  specific 
applicability  for  required  actions  in 
operational  condition  1  or  2  with  one 
inoperable  control  rod  scram 


acciunulator  (reactor  pressure  of  greater 
than  or  equal  to  900  psig  would  be 
specified);  3)  provide  more  specific 
actions  (verify  charging  water  pressure) 
for  two  or  more  inoperable  control  rod 
scram  accumulatora  and  reactor 
pressure  is  greater  than  or  equal  to  900 
psig;  4)  provide  more  specific  actions 
when  reactor  pressure  is  less  than  900 
psig  and  one  or  more  control  rod  scram 
accimiulators  are  inoperable  (verify 
insertion  of  control  rods  associated  with 
inoperable  accimiulators  and  verify  that 
charging  water  header  pressure  is 
greater  than  or  equal  to  940  psig);  and 
5)  provide  specific  actions  in 
operational  condition  5  with  one  or 
more  withdrawn  control  rods 
inoperable;  and  6)  eliminate  the 
requirements  to  perform  a  18-month 
channel  functional  test  of  the  leak 
detectore  and  the  18-month  channel 
calibration  of  the  pressure  detectore. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

1.  The  propKMed  change  does  not  involve 
a  significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated. 

The  change  incorporates  the  appropriate 
content  of  the  improved  BWR/4  Standard 
Technical  Specifications,  NUREG-1433.  for 
Control  Rod  Scram  Accumulators. 

The  proposed  Technical  Specification  and 
required  Action  completion  times  are 
consistent  with  or  more  conservative  than 
those  approved  for  use  in  the  improved 
Technical  Specifications  for  ino[>erable 
control  rod  scram  accumulators.  In  addition, 
the  proposed  surveillance  requirements  for 
the  coptrol  rod  scram  acciunulators  are 
sufficient  to  adequately  demonstrate 
operability  as  steted  in  the  Bases  for  the 
improved  Technical  Specifications.  Farther, 
the  proposed  changes  enhance  the  current 
Hope  Creek  Technical  Specifications  by 
reflecting  improved  techniques  collectively 
learned  by  the  industry.  Therefore,  the 
proposed  changes  do  not  significantly 
increase  the  risk  or  consequences  of  any 
accidents  previously  evaluated. 

2.  The  proposed  change  does  not  create  the 
possibility  of  a  new  or  diffiermit  kind  of 
accident  from  any  previously  evaluated. 

Neither  the  mechanism  for  initiating  or 
completing  a  scram  is  modified  by  this 
proftosed  change.  There  are  no  physical 
changes  to  plant  equipment  proposed  in  the 
application.  The  proposed  change  does  not 
create  a  means  by  which  the  scram  fonction 
could  be  impeded  or  prevented.  The 
proposed  change  is  fiinctionally  equivalent  to 
the  current  Te«dinical  Specifications,  but 
provides  additional  operational  flexibility  to 
diagnose  and  resolve  equipment  issues  that 
do  not  impact  operability  of  the  control  rods 
before  taking  proscriptive  actions  which 
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result  in  significant  plant  transients  (i.e.  full 
power  scram). 

3.  The  proposed  change  does  not  involve 
a  significant  reduction  in  a  margin  of  safety. 

The  operability  of  the  accumulators  and 
the  scram  function  of  the  control  rod  drive 
system  protects  the  Safety  Limit  Minimum 
Critical  Power  Ratio  as  well  as  the  1% 
cladding  plastic  strain  fuel  design  limit.  The 
proposed  change  does  not  reduce  a  margin  of 
safety  as  defined  in  the  Bases  of  the 
Technical  Specification  since  the  proposed 
change  does  not  affect  the  maximum 
.allowable  scram  times  for  control  rods,  nor 
does  it  change  the  maximum  allowable 
number  or  minimum  septaration  of  inoperable 
control  rods.  The  proposed  change  does  not 
modify  any  instrument  setpoints  or 
functions.  The  proposed  change  will  either 
maintain  the  present  naaigins  of  safety  or 
increase  them,  by  reducing  the  need  for 
unnecessary  challenges  to  the  reactor 
protection  system^nd  resulting  plant 
shutdowns,  while  still  maintaining  the 
capability  to  conmlete  a  reactor  scram. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  thi«e 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefwe,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  Pennsville  Public  Litwary,  190 
S.  Broadway,  Pennsville,  New  Jersey 
08070         *- 

Attorney  for  licensee:  M.  J. 
Wetterhahn.  Esquire,  Winston  and 
Strawn,  1400  L  Street,  NW., 
Washington.  DC  20005-3502 

NRC  Projpct  Director:  John  F.  Stolz 

Rochester  Gas  and  Electric 
Corporation,  Docket  No.  50-244,  R.  E. 
Ginna  Nuclear  Power  Plant,  Wayne 
County,  New  York 

Date  of  amendment  request:  October 
29. 1996 

Description  of  amendment  request: 
The  proposed  amendment  would  revise 
the  mode  of  applicability  for  the  motor- 
driven  atixiliary  feedwater  (AFW)  pump 
actuation  on  opening  of  the  main 
feedwater  (MFW)  pump  breakers  to 
correct  an  error  introduced  during 
Amendment  No.  61. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

The  less  restrictive  changes  discussed  in 
Section  C.1  [of  the  licensee's  application)  do 
not  involve  a  Significant  hazards 
consideration  as  discussed  below: 

1.  Operation  of  Ginna  Station  in 
accordance  with  the  proposed  changes  does 
not  involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 


previously  evaluated.  The  proposed  changes 
only  cori?ect  an  error  which  was  introduced 
in  Amendment  No.  61  to  the  Ginna  Station 
technical  specifications.  The  changes  revert 
the  mode  of  applicability  for  the  motor- 
driven  AFW  pump  actuation  on  the  opening 
of  the  MFW  pump  breakers  to  what  existed 
previously.  The  change  is  essentially 
correction  of  a  typographical  error  that  was 
caused  through  use  of  the  electronic  version 
of  haiREG-1431  in  preparation  of  the  Ginna 
Station  ITS  (Impreved  Technical 
Specifications).  There  have  been  no 
subsequent  plant  modifications  or  changes  to 
the  accident  analysis  which  would  invalidate 
the  previous  NRC  acceptance  of  only 
requiring  this  Function  above  5%  power.  The 
accident  analyses  do  not  credit  automatic 
initiation  of. AFW  on  MFW  pump  trip  in 
MODE  2.  As  such,  these  changes  do  not 
impact  initiators  or  analyzed  events  or 
assumed  mitigation  of  accident  or  transient 
events.  Therefore,  these  changes  do  not 
involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  analyzed. 

2.  Operation  of  Ginna  Station  in 
accordance  with  the  proposed  changes 
does  not  create  the  possibility  of  a  new 
or  different  kind  of  accident  from  any 
accident  previously  evaluated.  Hie 
proposed  changes  do  not  involve  a 
physical  alteration  of  the  plant  (i.e.,  no 
new  or  different  type  of  equipment  will 
be  installed)  or  changes  in  the  methods 
governing  normal  plant  operation  which 
existed  prior  to  Amendment  No.  61.  The 
proposed  changes  will  not  impose  any 
new  or  different  requirements.  Thus, 
this  change  does  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated. 

3.  Operation  of  Ginna  Station  in 
accordance  with  the  proposed  changes  does 
not  involve  a  significant  reduction  in  a 
margin  of  safety.  The  proposed  changes  will 
not  reduce  a  margin  of  plant  safety  because 
there  have  been  no  subsequent  plant 
modifications  or  changes  to  the  accident 
analysis  which  would  invalidate  the  previous 
NRC  acceptance  of  only  requiring  this 
Fimction  above  S%  power.  As  such,  no 
question  of  safety  is  involved,  and  the  change 
does  not  involve  a  significant  reduction  in  a 
marein  of  safety. 

The  NRC  staff  has  reviewed  the 
Ucensee's  analysis  and.  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  Rochester  Public  Library,  115 
South  Avenue,  Rochester,  New  York 
14610 

Attorney  for  licensee:  Nicholas  S. 
Reynolds,  Winston  &  Strawn,  1400  L 
Street.  NW.,  Washington,  DC  20005 

NRC  Project  Director:  S.  Singh  Bajwa, 
Acting 


Rochester  Gas  and  Electric 
Corporation,  Docket  No.  50-244,  R.  E. 
Ginna  Nuclear  Powor  Plant,  Wayne 
County,  New  York 

Date  of  amendment  request:  October 
29,1996 

Description  of  amendment  request- 
Hie  proposed  amendment  would  reviae 
the  Required  Actions  for  the  auxiliary 
feedwater  (AFW)  pump  actuation  on 
Steam  Generator  Level  (SG)  -  Low  Low 
logic  to  be  consistent  with  those 
specified  in  NUREG-1431. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

The  less  restrictive  changes  discussed  in 
Section  C.1  [of  the  licensee's  application]  do 
not  involve  a  significant  hazards 
consideration  as  discussed  below: 

1.  Operation  of  Ginna  Station  in 
accordance  with  the  proposed  changes  does 
not  involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated.  The  proposed  changes 
with  respect  to  the  Requireid  Actions  for 
AFW  actuation  on  SG  Level  -  Low  Low  logic 
provide  consistency  with  NUREG-t431  by 
requiring  an  inoperable  chaimel  to  be  placed 
in  the  tripped  condition  within  6  hours.  The 
affected  logic  then  requires  1  of  2  channels 
in  order  to  actuate  such  that  there  is  no 
impact  on  any  initiators  or  analyzed  events 
or  assumed  mitigation  of  accident  or 
transient  events.  Therefore,  these  changes  do 
not  involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  anal;rzed. 

2.  Operation  of  Giima  Station  in 
accordance  with  the  proposed  changes  does 
not  create  the  possibility  of  a  new  or  different 
kind  of  accident  from  any  accident 
previously  evaluated.  The  proptosed  changes 
do  not  involve  a  physical  alteration  of  the 
plant  (i.e.,  no  new  or  different  type  of 
equipment  will  be  installed)  or  changes  in 
the  methods  governing  normal  plant 
operation.  "The  propomd  changes  will  not 
impose  any  new  or  different  requirements. 
Thus,  this  change  does  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated. 

3.  Operation  of  Ginna  Station  in 
accordance  with  the  proposed  changes  does 
not  involve  a  significant  reduction  in  a 
margin  of  safety.  The  proposed  changes  will 
not  reduce  a  margin  of  plant  safety  because 
the  AFW  actuation  on  SG  l^evel  -  Low  Low 
still  remains  capable  of  performing  its 
function  with  an  inoperable  channel  placed 
in  the  tripped  configuration.  These  changes 
are  also  consistent  with  those  provided  in 
NUREG-1431.  As  such,  no  question  of  safiaty 
is  involved,  and  the  change  does  not  involve 
a  significant  reduction  in  a  margin  of  safety. 

The  NRC  staff  has  reviewwd  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
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standards  of  10  CFR  S0.g2(c)  are 
satisfled.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  Rochester  Public  Library,  115 
South  Avenue,  Rochester.  New  York 
14610 

Attorney  for  licensee:  Nicholas  S. 
Reynolds,  Winston  &  Strawn,  1400  L 
Street.  NW.,  Washington,  DC  20005 

NBC  Project  Director  S.  Singh  Bajwa, 
Acting 

Virginia  Electric  and  Power  Company, 
Docket  Nos.  50-338  and  50-339,  North 
Anna  Power  Station,  Units  No.  1  and 
No.  2,  Louisa  County,  Virginia 

Date  of  amendment  request: 
September  4, 1996 

Description  of  amendment  request: 
The  proposed  ameadment  to  the 
Technical  Specifications  would  allow 
the  use  of  four  lead  test  assemblies 
(advanced  zirconium-based  alloys)  in 
the  North  Anna,  Units  1  and  2,  reactor 
cores. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

Operation  of  the  four  FCF  (Framatome 
Cogema  Fuels)  lead  test  assemblies  will  not 

1. Involve  a  significant  increase  in  the 
probability  of  occurrence  or  the 
consequences  of  an  accident  previously 
evaluated.  The  FCF  lead  test  assemblies  are 
very  similar  in  design  to  the  Westinghouse 
fuel  that  comprises  the  remainder  of  tlw  core. 
The  reload  core  design  for  North  Anna  cycles 
which  incorporate  the  lead  test  assemblies 
will  meet  all  applicable  design  criteria.  In 
addition,  the  performance  of  the  ECCS 
[emergency  core  cooling  system]  at  North 
Anna  Units  1  and  2  will  not  be  affected  by 
the  insertion  of  the  four  lead  test  assemblies, 
so  the  criteria  of  10  CFR  50.46  will  be 
satisfied  for  use  of  these  assemblies  with  fuel 
rods,  guide  thimble  tubes,  and 
instrumentation  tubes  fabricated  with 
advanced  zirconium-based  alloys.  The  uae  of 
these  fuel  assemblies  will  not  result  in  a 
change  to  the  North  Anna  Units  1  and  2 
reload  design  and  safety  analysis  limits.  The 
existing  safety  analyses  based  on  th^  resident 
Westinghouse  fuel  will  remain  applicable  for 
cycles  which  incorporate  the  lead  test 
assemblies.  Therefore,  neither  the  probability 
of  occurrence  nor  the  consequences  of  any 
accident  previously  evaluatEid  is  significantly 
increased. 

2.  Create  the  pxMsibility  for  a  new  or 
different  type  of  accident  from  any  accident 
previously  evaluated.  The  FCF  lead  test 
assemblies  are  very  similar  in  design  (both 
mechanical  and  composition  of  materials)  to 
the  resident  Westinghouse  fuel.  North  Anna 
cores  which  incorporate  the  lead  test 


assemblies  will  be  designed  to  meet  all 
^>plicable  design  criteria  and  ensure  that  all 
pertinent  licensing  basis  criteria  are  met. 
Demonstrated  adherence  to  these  standards 
and  criteria  precludes  new  challenges  to 
components  and  systems  that  could 
introduce  a  new  type  of  accident.  North 
Anna  safety  analyses  based  on  the  resident 
Westinghouse  fuel  will  remain  applicable  for 
cores  containing  the  lead  test  assemblies.  All 
design  and  performance  criteria  will 
continue  to  be  met  and  no  single  failure 
mechanisms  have  been  created.  In  addition, 
the  use  of  these  fuel  assemblies  does  not 
involve  any  alteration  to  plant  equipment  or 
procedures  which  would  introduce  any  new 
or  unique  operational  modes  or  accident 
precursors.  Therefore,  the  possibility  for  a 
new  or  different  lund  of  accident  from  any 
accident  previously  evaluated  is  not  created. 

3.  Involve  a  significant  reduction  in  the 
margin  of  safety.  The  use  of  the  FCF  lead  test 
assemhlies  does  not  change  the  fwrformance 
requirements  on  any  system  or  component 
such  that  any  design  criteria  will  be 
exceeded,  and  will  not  cause  the  core  to 
operate  in  excess  of  [tertinent  design  basis 
operating  limits.  North  Anna  reload  core 
designs  for  cycles  which  incorporate  the  lead 
test  assemblies  will  specifically  evaluate  any 
pertinent  differences  between  the  lead  test 
assemblies  and  the  resident  foel,  and  will 
take  into  consideration  the  normal  core 
operating  conditions  allowed  in  the 
TechnicaJ  Specifications.  Safety  analyses 
based  on  the  resident  Westinghouse  fuel  will 
remain  applicable  for  cores  incorporating  the 
FCF  lead  test  assemblies.  Analyses  or 
evaluations  will  be  performed  each  cycle  to 
confirm  that  the  criteria  in  10  CFR  50.46  will 
be  met.  Therefore,  the  margin  of  safety  as 
defined  in  the  Bases  to  the  North  Anna  Units 
1  and  2  Technical  Specifications  is  not 
significantly  reduced. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  50.92(c)  are  satisfied. 
Therefore,  the  NRC  staff  proposes  to 
determine  that  the  amendment  request 
involves  no  significant  hazards 
consideration. 

Local  Public  Document  Room 
location:  The  Alderman  Library,  Special 
Collections  Def)artment,  University  of 
Virginia,  Charlottesville,  Virginia  22903- 
2498. 

Attorney  for  licensee:  Michael  W. 
Maupin,  Esq.,  Hunton  and  Williams, 
Riverfront  Plaza,  East  Tower,  951  E. 
Byrd  Street,  Richmond,  Virginia  23219. 

NRC  Acting  Project  Director:  Mark 
Reuihart 

Virginia  Electric  and  Power  Company, 
Docket  Nos.  50-338  and  50-339,  North 
Anna  Power  Station,  Units  No.  1  and 
No.  2,  Louisa  County,  Virginia 

Date  of  amendment  request:  . '  " 

November  6, 1996 

Description  of  amendment  request: 
The  proposed  changes  will  modify  the 
requirements  for  isolated  loop  startup  to 


permit  filling  of  a  drained  isolated  loop 
via  backfill  from  the  reactor  coolant 
system  through  partially  open  stop  loop 
valves. 

Basis  for  pmposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

Specifically,  operation  of  the  North  Anna 
Power  Station  (in)  accordance  with  the 
proposed  changes  will  not: 

1.  Involve  a  significant  increase  in  the 
probability  of  occurrence  or  consequences  of 
an  accident  previously  evaluated.  The 
probability  of  occurrence  of  a  positive 
reactivity  addition  accident  is  not  being 
increased  by  the  proposed  Technical 
Sfiecification  change.  The  proposed 
restrictions  on  boron  concentration  and 
mixing,  reactor  coolant  system  inventory  and 
reactivity  and  count  rate  monitoring  provide 
a  level  of  protection  against  reactivity 
addition  accidents  which  is  equivalent  to 
that  currently  in  place. 

2.  Create  the  possibility  of  a  new  or 
difiiBrent  kind  of  accident  from  any  accident 
previously  evaluated.  The  profKised  change 
does  not  introduce  any  new  or  unique  failure 
modes  or  accident  precursors.  Eliminating 
the  operability  requirements  for  the  loop  stop 
valve  interlocks  does  not  create  any  new  or 
difiiarant  kind  of  accident  scenario.  Loop 
startup  accidents  in  the  various  modes  of 
ofteration  have  been  analyzed.  Ofteration  of 
the  loop  stop  valves  will  not  change.  New 
requirements  have  been  imposed  for  the  case 
of  backfilling  a  drained  loop  from  the  reactor 
coolant  system  to  ensure  that  core  cooling 
and  reactivity  control  are  preserved 
thfoughout  the  backfill  evolution. 

3.  Involve  a  significant  reduction  in  any 
margin  of  safety.  The  new  Technical 
Specification  loop  isolation  and  startup 
requirements  for  temperature,  boron 
concentration,  and  shutdown  margin  fulfill 
the  function  of  the  loop  stop  valve  interlocks. 
Therefore,  the  margin  of  safety  as  defined  in 
any  Technical  Specification  bases  is  not 
reduced. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  50.92(c)  are  satisfied. 
Therefore,  the  NRC  staff  proposes  to 
determine  that  the  amendment  request 
involves  no  significant  hazards 
consideration. 

Local  Public  Document  Room 
location:  The  Alderman  Library,  Special 
Collections  Department,  University  of 
Virginia,  Charlottesville,  Virginia  22903- 
2498. 

Attorney  for  licensee:  Michael  W. 
Maupin,  Esq.,  Hunton  and  Williams, 
Riverfit)nt  Plaza,  East  Tower,  951  E. 
Byrd  Street,  Richmond,  Virginia  23219. 

NRC  Project  Director:  tAark  Reinhart 
(Acting) 
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Wisconsin  Public  Senrice  CorpiNratiiBi, 
Docket  No.  50-305,  Kewaunee  Nuclear 
Power  Plant,  Kewaunee  County, 
Wisconsin 

Date  of  amendment  request:  October 
31, 1996 

Description  of  amendment  request: 
The  proposed  amendment  would  revise 
the  Kewaunee  Nuclear  Power  Plant 
(KNPP)  Technical  Specifications  (TS)  by 
deleting  the  requirement  for  an  annual 
submittal  of  a  description  of  chmges 
made  pursuant  to  10  CFR  50.59. 
Consistent  with  10  CFR  50.59(b)(2).  a 
description  of  changes  will 
subsequently  be  included  with  the 
KNPP  Updated  Safety  Analysis  Report 
(USAK)  update  in  accordance  with  10 
CFR  50.71(e).  Additionally,  the 
proposed  amendment  would  correct 
minor  administrative  inconsistencies  in 
the  TS  Table  of  Contents  and  in  a 
footnote  reference. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  signiflcant  hazards 
consideration.  The  NRC  staff  has 
reviewed  the  licensee's  analysis  against 
the  standards  of  10  CFR  50.92(c)The 
NRC  staffs  review  is  presented  below: 

On  August  31. 1992  (57  FR  39353), 
the  NRC  amended  10  CFR  50.59(b)(2)  to 
reduce  the  regulatory  burden  on  nuclear 
licensees.  This  action  revised  the 
requirements  for  the  annual  submission 
of  reports  for  facility  changes  under  10 
-CFR  50.59.  This  action  did  not  affect  the 
substance  of  the  evaluation  or  the 
documentation  required  for  10  CFR 
50.59  type  changes.  It  only  affected  the 
interval  for  submission  of  the 
information  to  the  NRC.  Instead  of 
submitting  the  information  annually, 
the  information  can  be  submitted  on  a 
refueling  cycle  basis,  provided  the 
interval  between  successive  reports  does 
not  exceed  24  months. 

In  order  to  take  advantage  of  this 
reduction  in  regulatory  burden,  the 
licensee  has  proposed  an  amendment  to 
remove  the  submittal  of  a  report  of 
facility  changes  under  10  CFR  50.59 
from  the  Technical  Specification  list  of 
aimual  reporting  requirements. 
Additionally,  the  licensee  has  proposed 
corrections  to  minw  administrative 
inconsistencies  in  the  TS  Table  of 
Contents  and  in  a  footnote  reference. 
The  proposed  changes  are 
administrative  only  and  do  not: 

1.  Involve  a  significant  increase  in  the 
probability  or  consequences  of  an 
accident  previously  evaluated;  or 

2.  Create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any 
accident  previously  evaluated;  or 


3.  Involve  a  significant  reduction  in  a 
margin  of  safety. 

Based  on  this  review,  it  appears  that 
the  three  standards  of  10  CFR  50.92(c) 
are  satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  University  of  Wisconsin, 
Cofrin  Library,  2420  Nicolet  Drive, 
Green  Bay.  Wisconsin  54311-7001 

Attorney  for  licensee:  Bradley  D. 
Jackson,  Esq.,  Foley  and  Lardner,  P.  O. 
Box  1497,  Madison.  Wisconsin  53701- 
1497 

NRC  Project  Director:  Gail  H.  Marcus 

NOTICE  OF  ISSUANCE  OF 
AMENDMENTS  TO  FAOUTY 
OPERATING  UCENSES 

Ehiring  the  period  8ince.publication  of 
the  last  biweekly  notice,  the 
Commission  has  issued  the  following 
amendments.  The  Commission  has 
determined  for  each  of  these 
amendments  that  the  application 
complies  with  the  standards  and 
requirements  of  the  Atomic  Energy  Act 
of  1954,  as  amended  (the  Act),  and  the 
Commission's  rules  and  regulations. 
The  Commission  has  made  appropriate 
findings  as  required  by  the  Act  and  the 
Commission's  rules  and  regulations  in 
10  CFR  Chapter  I,  which  are  set  forth  in 
the  license  amendment. 

Notice  of  Consideration  of  Issuance  of 
Amendment  to  Facility  Operating 
License,  Proposed  No  Significant 
Hazards  Consideration  Determination, 
and  Opportunity  for  A  Hearing  in 
connection  with  these  actions  was 
published  in  the  Federal  Register  as 
indicated. 

Unless  otherwise  indicated,  the 
Commission  has  determined  that  these 
amendments  satisfy  the  criteria  for 
categorical  exclusion  in  accordance 
vfith  10  CFR  51.22.  Therefore,  pursuant 
to  10  CFR  51.22(b),  no  environmental 
impact  statement  or  environmental 
assessment  need  be  prepared  for  these 
amendments.  If  the  Commission  has 
prepared  an  environmental  assessment 
under  the  special  circiunstances 
provision  in  10  CFR  51.12(b)  and  has 
made  a  determination  based  on  that-' 
assessment,  it  is  so  indicated. 

For  further  details  with  respect  to  the 
action  see  (1)  the  applications  for 
amendment,  (2)  the  amendment,  and  (3) 
the  Commission's  related  letter,  Safety 
Evaluation  and/or  Environmental   . 
Assessment  as  indicated.  AlrSMkese 
items  are  available  for  public  inspection 
at  the  Commission's  Public  Document 
Room,  the  Gebnan  Building,  2120  L\ 
Street,  NW.,  Washington.  DC,  and  at'the 


local  public  document  rooms  for  the 
particular  faciUties  involved. 

Boston  Edison  Company,  Docket  No. 
50-293,  Pilgrim  Nuclear  Power 
StationJPlymouth  County, 
Massachusetts 

Date  of  application  for  amendment: 
May  1, 1996.  as  supplemented  August 
12. 1996. 

Brief  description  of  amendment:  The 
amendment  approves  relocation  of  the 
administrative  controls  related  to  the 
quality  assiuwice  review  and  audit 
requirements  of  Section  6.  Technical 
Specifications  6.5.B.8.  "Nuclear  Safety 
Review  and  Audit  Committee-Audits," 
from  the  Pilgrim  Station  Technical 
Specifications  to  the  Bostoa  Edison 
Cfuality  Assurance  Manual  (BEQAM). 
This  change  is  in  accordance  with  the 
guidance  contained  in  NRC 
Administrative  Letter  95-06, 
"Relocation  of  Technical  Specification 
Administrative  Controls  Related  to 
Quality  Assurance."  In  addition,  the 
Safety  Evaluation  includes  the  NRC  staff 
review  and  approval  of  the  BEQAM 
changes  in  support  of  this  amendment 

Date  of  issuance:  November  12, 1996 

Effective  date:  November  12, 1996 

Amendment  No.:  168 

Facility  Operating  License  No.  DPR- 
35:  Amendment  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Registeh  June  5, 1996  (61  FR  28605) 
The  Commission's  related  evaluation  of 
the  amendment  is  contained  in  a  Safety 
Evaluation  dated  November  12. 1996. 
No  significant  hazards  consideration 
comments  received:  No 

Local  Public  Document  Room 
location:  Plymouth  Public  Library,  11 
North  Street,  Plymouth,  Massachusetts 
02360. 

Commonwealth  Edisoa  Company, 
Docket  Nos.  50-295  and  50-304,  Zion 
Nuclear  Power  Station,  Units  1  and  2, 
Lake  County,  Illinois 

Date  of  application  for  amendments: 
August  29.  1996.  as  supplemented  on 
September  20. 1996,  and  October  4, 
1996. 

Brief  description  of  amendments:  The 
amendments  change  the  Technical 
Specifications  to  implement  10  CFR  Part 
50,  Appendix  J.  Option  B,  by  referring 
to  Regulatory  Guide  1.163, 
"I^erformance-Based  Containment 
Leakage-Test  Program,"  with  an 
exception  as  detailed  in  the  licensee's 
application. 

Date  of  issuance:  November  12, 1996 

Effective  date:  Immediately,  to  be 
implemented  within  30  days. 

Amendment  Nos.:  175  and  162 
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Facility  Operating  License  Nos.  DPR- 
39  and  DPR-48:  The  amendments 
revised  the  Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Regtoter  October  9.  1996  (61  FR  52964). 
The  Commission  s  related  evaluation  of 
the  amendments  is  contained  in  a  Safety 
Evaluation  dated  November  12, 1996. 
No  significant  hazards  consideration 
comments  received:  "No 

Local  Public  Document  Room 
location:  Waukegan  Public  Library,  128 
N.  Giunty  Street,  Waukegan,  Illinois 
60085. 

Consumers  Power  Company,  Docket 
No.  50-255,  Palisades  Plant,  Van  Buren 
County,  Michigan 

Date  of  application  for  amendment: 
August  14, 1996,  as  supplemented 
October  18, 1996.  and  related 
application  of  January  18,  1996 

Brief  description  of  amendment:  The 
amendment  revises  the  technical 
specifications  (TS)  to  allow  one-cycle 
deferral  of  the  inspection  of  reactor 
coolant  pump  (RCP)  flywheels. 

Date  of  issuance:  November  7, 1996 

Effective  date:  November  7, 1996 

Amendment  No.:  175 

Facility  Operating  License  No.  DPR- 
20.  Amendment  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register  September  24,  1996  (61  FR 
50054)  The  October  18,  1996,  letter 
provided  an  updated  TS  page.  This 
change  was  within  the  scope  of  the 
original  application  and  did  not  change 
the  Stan's  initial  proposed  no  significant 
hazards  consideration  determination. 
The  Commission's  related  evaluation  of 
the  amendment  is  contained  in  a  Safety 
Evaluation  dated  November  7, 1996.No 
significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  Van  Wylen  Library,  Hope 
College,  Holland,  Michigan  49423 

Duke  Power  Company,  Docket  Nos.  50- 
369  and  50-370,  McGuire  Nuclear 
Station,  Units  1  and  2,  Mecklenburg 
County,  North  Carolina 

Date  of  application  for  amendments: 
December  14,  1994,  as  supplemented  by 
letters  dated  May  16  and  August  29, 
1996 

Brief  description  of  amendments:  The 
amendments  will  incorporate  guidance 
and  recommendations  for  diesel 
generators  contained  in  NUREG-1366, 
"Improvements  to  Technical 
Specifications  Surveillance 
Requirements,"  Generic  Letter  (GL)  93- 
05,  "Line-Item  Technical  Specifications 
Improvements  to  Reduce  Surveillance 
Requirements  for  Testing  During  Power 
Operations,"  GL  94-01,  "Removal  of 


Accelerated  Testing  and  Reporting 
Requirements  for  Emergency  Diesel 
Generators,"  and  NUREG-1431. 
"Revised  Standard  Technical 
Specifications  for  Westinghouse  PWRs." 

Date  of  issuance:  November  12,  1996 

Effective  date:  As  of  the  date  of 
issuance  to  be  implemented  within  30 
days 

Amendment  Nos.:  170  and  152 

Facility  Operating  License  Nos.  NPF- 
9  and  NPF-17;  Amendments  revised  the 
Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register:  June  5,  1996  (61  FR  28612) 
The  August  29,  1996,  letter  provided 
clarifying  information  that  did  not 
change  the  scope  of  the  December  14, 
1996,  application  and  the  initial 
proposed  no  significant  hazards 
consideration  determination. 

The  Commission's  related  evaluation 
of  the  amendments  is  contained  in  a 
Safety  Evaluation  dated  November  12, 
1996.No  significant  hazards 
consideration  comments  received:  No 

Local  Public  Document  Room 
location:  Atkins  Library,  University  of 
North  Carolina,  Charlotte  (UNCC 
Station),  North  Carolina  28223 

Entergy  Gulf  States,  Inc.,  Cajun  Electric 
Power  Cooperative,  and  Entergy 
Operations,  Inc.,  Docket  No.  50-458, 
River  Bend  Station,  Unit  1,  West 
Feliciana  Parish,  Louisiana 

.  Date  o' amendment  request:  August  1, 
1996 

Brief  description  of  amendment:  The 
amendment  revises  the  technical 
specifications  to  incorporate 
requirements  for  limiting  the  time  that 
the  hydrogen  mixing  isolation  valves  on 
the  drywell  are  open.  The  amendment 
also  changes  the  time  from  7  days  to  31 
days  to  determine  the  cumulative  time 
the  valves  are  open. 

Date  of  issuance:  November  12, 1996 

Effective  date:  November  12, 1996 

Amendment  No.:  89 

Facility  Operating  License  No.  NPF- 
47.  The  amendment  revised  the 
Technical  Specifications/operating 
license. 

Data  of  initial  notice  in  Federal 
Register  September  25, 1996  (61  FR 
50343)  The  Commission's  related 
evaluation  of  the  amendment  is 
contained  in  a  Safety  Evaluation  dated 
November  12,  1996.No  significant 
hazards  consideration  comments 
received.  No. 

Local  Public  Document  Room 
location:  Government  Documents 
Department,  Louisiana  State  University, 
Baton  Rouge,  LA  70803 


Entergy  Operations,  Inc.,  Sjrstem 
Energy  Resources,  Inc., 
SouthMississippi  Electric  Power 
Association,  and  Entergy  Mississippi, 
Inc.,  Docket  No.  50-416,  Grand  Gulf 
Nuclear  Station,  Unit  1,  Claiborne 
County,  Mississippi 

Date  of  application  for  amendment: 
May  9, 1996,  as  supplemented  by  letter 
dated  August  27, 1996. 

Brief  description  of  amendment:  TTie 
amendment  changed  Surveillance 
Requirements  (SRs)  3.4.4.3,  Safety/ 
Relief  Valves,  3.5.1.7,  Automatic 
Depressurization  System  Valves,  and 
3.6.1.6.1,  Low-Low  Set  Valves,  of  the 
Technical  Specifications  and  allows  the 
licensee  to  perform  the  surveillance  of 
the  relief  mode  of  operation  of  the 
safety/relief  valves  on  the  main  steam 
lines  without  physically  lifting  the  disk 
of  a  valve  off  the  seat  at  power.  The 
changes  stated  that  the  required 
operation  of  the  valve  to  verify  is  that 
the  relief-mode  actuator  strokes  when 
the  valve  is  manually  actuated  and  the 
fi«quency  of  the  surveillances  are  in 
accordance  with  the  inservice  testing 
program  for  the  valves. 

Date  of  issuance:  November  18,  1996 

Effective  date:  November  18, 1996 

Amendment  No:  130 

Facility  Operating  License  No.  NPF- 
29.  Amendment  revises  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register  September  11, 1996  (61  FR 
47971)  The  Commission's  related 
evaluation  of  the  amendment  is 
contained  in  a  Safety  Evaluation  dated 
November  18,  1996.  No  significant 
hazards  consideration  comments 
received:  No 

Local  Public  Document  Room 
location:  Judge  George  W.  Armstrong 
Library,  220  S.  Commerce  Street, 
Natchez,  MS  39120. 

Northeast  Nuclear  Energy  Company,  et 
al..  Docket  No.  50-423,  Millstone 
Nuclear  Power  Station,  Unit  No.  3,  New 
London  County,  Connecticut 

Date  of  application  for  amendment: 
June  3, 1996,  as  supplemented  October 
23. 1996 

Brief  description  of  amendment:  The 
amendment  clarifies  a  restriction  on 
shutdown  margin  monitor  operability 
while  changing  operational  modes,  so 
that  it  only  limits  reactivity  changes 
caused  by  boron  dilution  and  rod 
withdrawal.  The  amendment  also 
corrects  a  technical  specification 
numerical  reference  so  that  the 
specification  number  cited  is  in 
agreement  with  Amendment  99,  dated 
December  29,  1994. 

Date  of  issuance:  November  14, 1996 
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Effective  date:  As  of  the  date  of 
issuance,  to  be  implemented  within  60 
days. 
'  Amendment  No.:  131 

Facility  Operating  License  No.  NPF- 
49.  Amendment  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register  June  20, 1996  (61  FR  31559) 
The  October  23, 1996,  letter  provided 
clarifying  information  that  did  not 
change  the  scope  of  the  June  3, 1996, 
appUcation  and  the  initial  proposed,  no 
significant  hazards  consideration    ^  . '. 
determination.The  Commission's    • 
related  evaluation  of  the  amendment  is 
contained  in  a  Safety  Evaluation  dated 
November  14, 1996No  significant 
hazards  consideration  comments 
received:  No. 

Local  Public  Document  Room 
location:  Learning  Resources  Center, 
Three  Rivers  Community-Technical 
College,  574  New  London  Turnpike. 
Norwich,  CT  06360,  and  the  Waterford 
Library,  ATTN:  Vince  JuUano,  49  Rope 
Ferry  Road,  Waterford,  CT  06385. 

Power  Andiority  of  the  State  of  New 
YoriL,  Docket  No.  50-333,  James  A. 
TitzPatrick  Nuclear  Power  Plant, 
Oswego  County,  New  York 

Date  of  application  for  amendment: 
May  30, 1996 

Brief  description  of  amendment:  The 
proposed  change  to  the  anticipated 
transient  without  scram  recirculation 
pump  trip  logic  for  the  James  A. 
Fitzpatrick  Nuclear  Power  Plant  allows 
for  a  high  pressure  trip  setpoint  which 
is  dependent  upon  the  munber  of  safety/ 
relief  valves  which  are  out  of  service. 

Dat6  of  issuance:  November  7, 1996 

Effective  date:  As  of  the  date  of 
issuance  to  be  implemented  within  30 
days. 

Amendment  No.:  237 

Facility  Operating  License  No.  DPR- 
59:  Amendment  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register  July  3, 1996  (61  FR  34896)  The 
Commission's  related  evaluation  of  the 
amendment  is  contained  in  a  Safety 
Evaluation  dated  November  7, 1996.No 
significant  hazards  consideration 
comments  received:  No 

Local  Public  Document  Room 
location:  Reference  and  Documents 
E)epartment,  Penfield  Library,  State 
University  of  New  York,  Oswego,  New 
York  13126. 

Power  Authority  of  the  State  of  New 
York,  Docket  No.  50-333,  James  A. 
FitzPatrick  Nuclear  Power  Plant. 
Oswego  County,  New  York 

Date  of  application  for  amendment: 
May  30, 1996,  as  supplemented  October 
17,  and  November  8,  1996 


Brief  description  of  amendment:  The 
proposed  amendment  changes  the 
FitzPatrick  safety  limit  minimum 
critical  power  ratio  fix>m  its  current 
value  of  1.07  for  two  recirculation  loop 
operation  to  1.09  and  from  1.08  to  1.10 
for  single  recirculation  loop  operation 
for  the  Cycle  13  operation. 

Date  of  issuance:  November  14, 1996 

Effective  date:  As  of  the  date  of 
issuance  to  be  implemented  within  30 
days. 

Amendment  No.  .-238 
.  Facility  Operating  License  No.  DPR- 
59:  Amendment  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register  July  3. 1996  (61  FR  34896)  The 
October  17  and  November  8, 1996 
letters  provided  supplemental 
information  that  did  not  change  the 
initial  no  ngnificant  hazards 
consideration  determination.The 
Commission's  related  evaluation  of  the 
amendment  is  contained  in  a  Safety 
Evaluation  dated  November  14, 1996.No 
significant  hazards  consideration 
confments  received:  No 

Local  Public  Document  Room 
location:  Reference  and  Documents 
Department,  Penfield  Library,  State 
University  of  New  York,  Oswego,  New 
York  13126. 

Soudiem  Nuclear  Operating  Company, 
Inc.,  Docket  No.  50-364,  Joseph  M. 
Farley  Nuclear  Plant,  Unit  2,  Houston 
County,  Alabama 

Date  of  amendment  request:  August 
23, 1996,  as  supplemented  by  letters 
dated  September  16,  November  6. 11 
and  14, 1996 

Brief  description  of  amendment:  The 
amendment  changes  the  Technical 
Specifications  (TS)  to  allow  installation 
of  laser  welded  elevated  tubesheet 
sleeves.  Specifically,  the  amendment  is 
for  one  cycle  only  for  Farley  Unit  2. 
Permanent,  generic  TS  changes  for 
Westinghouse  laser  welded  sleeves  for 
both  units  will  be  submitted  prior  to  the 
next  Unit  1  refueling  outage  currenUy 
scheduled  for  spring  1997. 

Date  of  issuance:  November  20, 1996 

Effective  date:  As  of  the  date  of 
issuance  to  be  implemented  within  30 
days 

Amendment  No.:  117 

Facility  Operating  License  No.  NPF-8: 
Amendment  revises  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
^  Register  September  11, 1996  (61  FR 
""  47982)  The  September  16,  November  6, 
11  and  14, 1996,  letters  provided 
clarifying  information  that  did  not 
change  the  scope  of  the  August  23, 
1996,  application  and  the  initial 


proposed  no  significant  hazards 
consideration  determination. 

The  Commission's  related  evaluation 
of  the  amendment  is  contained  in  a 
Safety  Evaluation  dated  November  20, 
199e.No  significant  hazards 
consideration  comments  received:  No 

Local  Public  Document  Room 
location:  Houston-Love  Memorial 
Library,  212  W.  Burdeshaw  Street,  Post 
Office  Box  1369,  Dothan,  Alabama 
36302 

Southern  California  Edison  Company, 
et  al.,  Docket  Nos.  50-361  and  50-362, 
San  Onofre  Nuclear  Generating  Station, 
Unit  Nos.  2  and  3,  San  Diego  County, 
Califamia 

Date  of  application  for  amendments: 
July  17, 1995. 

Brief  description  of  amendments: 
These  amendments  revise  the  frequen^ 
of  surveillance  requirements  for  certain 
plant  protective  system  instrumentation 
contained  in  Technical  Specifications 
(TS)  3.3.1,  "Reactor  Protective  System 
(RPS)  Instrumentation  -  Operating,"  TS 
3.3.2,  "Reactor  Protective  System  (RPS) 
Instrumentation  -  Shutdown,"  TS  3.3.3, 
"Control  Element  Assembly  Calculators 
(CEACs),"  TS  3.3.4,  "Reactor  Protective 
System  (RPS)  Logic  and  Trip  Initiation," 
TS  3.3.5,  "Engineered  Safety  Features 
Actuation  System  (ESFAS) 
Instrumentation,"  and  TS  3.3.6, 
"Engineered  Safety  Features  Acttiation 
System  (ESFAS)  Logic  and  Manual 
Trip." 

Date  of  issuance:  November  18, 1996 

Effective  date:  November  18, 1996,  to 
be  implemented  within  30  days  of  the 
date  of  issuance. 

Amendment  Nos.:  Unit  2  - 133  ;  Unit 
3-122 

Facility  Operating  License  Nos.  NPP^ 
10  and  NPF-15:  The  amendments 
revised  the  Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register  August  30, 1995  (60  FR  45185) 
The  Commission's  related  evaluation  of 
the  amendments  is  contained  in  a  Safety 
Evaluation  dated  November  18, 1996.No 
significant  hazards  consideration 
comments  recfeived:  No.Temporary 

Local  Public  Document  Room 
location:  Science  Library.  University  of 
Cahfomia,  P.  O.  Box  19557,  Irvine. 
CaUfomia  92713 

Toledo  Edison  Company,  Centerior 
Service  Company,  and  The  Cleveland 
Electric  Illuminating  Company,  Docket 
No.  50-346,  Davis-Besse  Nuclear  Power 
Station,  Unit  No.  1,  Ottawa  County, 
Ohio 

Date  of  application  for  amendment: 
September  4, 1996 

Brief  description  of  amendment:  This 
amendment  revises  Technical 
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Specification  (TS)  6.2.3.  "Fadlity  Staff 
Overtime,"  by  removing  specific 
overtime  limits  and  working  hours  and 
by  adding  procedural  controls  to' 
perform  a  monthly  review  of  overtime 
hours. 

Date  of  issuance:  November  8,  1996 

Effective  date:  November  8.  1996.  to 
be  implemented  not  later  than  90  days  - 
after  issuance 

Amendment  No.:  212 

Facility  Operating  License  No.  NPF-3: 
Amendment  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  FedM«l 
Register  October  9, 1996  (61  FR  52970) 
The  Commission's  related  evaluation  of 
the  amendment  is  contained  in  a  Safety 
Evaluation  dated  November  8. 1996.No 
significant  hazards  consideration 
conmientS  received:  No. 

Local  Public  Document  Room 
location:  University  of  Toledo.  William 
Carlson  Library,  Government 
Documents  Collection,  2801  West 
Bancroft  Avenue,  Toledo.  Ohio  43606 

Union  Electric  Company,  Docket  No. 
5<M83.  Callaway  Plant,  Unit  1, 
Callaway  County,  Missouri 

Date  of  application  for  amendment: 
July  18. 1996 

Brief  description  of  amendment:  The 
amendment  adopts  ASTM  E)-3803-1989 
as  the  laboratory  testing  standard  for 
charcoal  samples  from  the  charcoal 
adsortiers  in  the  auxiliary/fuel  building 
emergency  exhaust  system. 

Date  of  issuance:  November  13,  1996 

Effective  date:  November  13. 1996,  to 
be  implemented  within  30  days  of  the 
date  of  issuance. 

Amendment  No.:  118 

Facility  Operating  License  No.  NPF- 
^  30:  The  amendment  revised  the 
Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register.  August  14.  1996  (61  FR  42285) 
The  Commission's  related  evaluation  of 
the  amendment  is  contained  in  a  Safety 
Evaluation  dated  November  13. 1996.No 
significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  Callaway  County  Public 
Library.  710  Court  Street,  Fulton 
Missouri  65251. 

Local  Public  Document  Room 
location:  Callaway  County  Public 
Library,  710  Court  Street,  Fulton, 
>>    Missouri  65251. 

Dated  at  Rockville.  Maryland,  this  26th  day 
•  of  November  1996. 

For  the  Nuclear  Regulatory  Commission 
Stevm  A.  Varga. 

Director.  Division  of  Reactor  Projects  -  l/B 
Office  of  Nuclear  Reactor  Regulation 
(Doc.  96-30714  Filed  12-3-96;  8:45  am] 


NUCLEAR  WASTE  TECHNICAL 
REVIEW  BOi.RD 

Pahrump,  Nevada:  Yucca  Mountain 
Tasting  and  Exploration  Program, 
Environmental  Impact  Statement, 
Inlafim  Storage  Studies, 
Transportation  Infrastructure,  Options 
tor  Reducing  Hydrogeologic 
Uncertainties  in  the  Proposed 
Repository  Waste  Emplacement  Area, 
and  Performance  Assessment  Issues; 
Board  Meeting 

Pursuant  to  its  authority  imder  ^.   - 
section  5051  of  Public  Law  100-203.  the 
Nuclear  Waste  Policy  Amendments  Act 
of  1987.  the  Nuclear  Waste  Technical 
Review  Board  will  hold  its  winter 
meeting  on  Tuesday  and  Wednesday, 
January  28-29, 1997,  in  Pahrump, 
Nevada.  The  meeting  will  be  held  at  the 
Bob  Ruud  Community  Center,-150  N. 
Highway  160,  Pahrump.  Nevada  89048; 
Tel  (702)  727-9991.  Sleeping 
accommodations  are  available  in  the 
Saddle  West  Hotel,  1220  S.  Hi^way 
160,  Pahrump,  Nevada  89048;  Tel  (702) 
727-1111;  Fax  (702) 727-5315.  To 
receive  the  preferred  rate,  reservations 
must  be  made  by  December  27, 1996. 
The  meeting  is  open  to  the  public  and 
will  begin  at  8:30  a.m.  both  days. 

On  the  first  morning,  the  Board  will 
hear  presentations  by  representatives  of 
the  Department  of  Energy  (DOE)  and  its 
contractors  on  the  exploration  and 
testing  program  at  Yucca  Mountain, 
Nevada;  plans  for  preparing  the 
environmental  impact  statement  for 
repository  development:  and  generic 
studies  on  t^e  development  of  an 
interim  spent  fuel  storage  facility.  The 
Board  is  particularly  interested  in 
hearing  about  how  long  it  would  take  to 
construct  such  a  facility  and  to  develop 
a  transportation  inft^structure  to  move 
significant  quantities  of  waste.  The 
Board  plans  to  invite  Nye  County 
representatives  to  briefly  summarize  the 
results  of  their  scientific  investigations 
at  the  Yucca  Mountain  site. 

The  afternoon  session  will  examine 
the  issues  associated  with  DOE  plans  to 
reduce,  by  late  1998,  the  current 
uncertainties  about  the  movement  of 
moisture  through  the  proposed 
repository  waste  emplacement  area.  The 
focus  will  be  on  options  for  gathering 
additional  data,  including  what  data 
would  be  sought,  and  how  the  data 
would  be  obtained. 

On  the  second  day  of  the  meeting,  the 
morning  session  will  address  the 
transportation  of  waste  to  a  potential 
repository  at  the  Yucca  Mountain  site, 
including  an  update  on  the  DOE's  recent 
privatization  initiative  and  on  more 
local  issues  such  as  route  selection  and 


emergency  preparedness.  The  Board 
plans  to  invite  representatives  from 
Nevada  state  and  local  governments,      , 
industry  associations,  and  public 
interest  groups  to  make  presentations.  A 
roundtable  discussion  will  cover  key 
topics  raised  during  the  presentations. 

Tlie  afternoon  session  will  be  devoted 
to  a  discussion  of  performance 
assessment.  The  Board  has  asked  for 
presentation  on  the  DOE's  newly  drafted 
siting  guidelines.  10  CFR  960,  including 
the  basis  for  the  proposed  revisions.  The 
Board  also  would  like  to  know  about 
.  TXyE  plans  to  make  the  logic  and 
reasoning  that  underlie  performance 
assessment  "transparent"  to  both 
scimtific  and  lay  communities. 

Time  has  been  set  aside  for  public 
comment  and  questions  on  both  days. 
To  ensure  that  everyone  wishing  to 
speak  is  provided  time  to  do  so,  the 
Board  encourages  those  who  have 
comments  to  sign  the  Public  Comment 
Register,  which  will  be  located  at  the 
registration  table.  A  time  limit  may  have 
to  be  set  on  the  length  of  individual 
remarks;  however,  written  comments  of  " 
any  length  may  be  submitted  for  the 
record. 

The  Nuclear  Waste  Technical  Review 
Board  was  created  by  Congress  in  the 
Nuclear  Waste  Policy  Amendments  Act 
of  1987  to  evaluate  the  technical  and 
scientific  validity  of  activities 
undertaken  by  the  DOE  in  its  program 
to  manage  the  disposal  of  the  Nation's 
spent  nuclear  fuel  and  defense  high- 
level  waste.  In  the  same  legislation. 
Congress  directed  the  DOE  to 
chaiacterize  a  site  at  Yucca  Mountain, 
Nevada,  for  its  suitability  as  a  potential 
location  for  a  permanent  repository  for 
the  disposal  of  that  waste.  | 

Transcripts  of  this  meeting  will  be 
available  via  e-mail,  on  computer  disk, 
or  on  a  library-loan  basis  in  paper 
format  from  Davonya  Barnes,  Board 
staff,  beginning  February  26,  1997.  For 
further  information,  contact  Frank 
Randall,  External  Affairs,  1100  Wilson 
Boulevard.  Suite  910,  Arlington, 
Vii^ginia  22209;  (Tel)  703-235-4473; 
(Fax)  703-235-4495. 

Dated:  November  22, 1996. 
WilliaiB  Barnard, 

Executive  Director.  Nuclear  Waste  Technical 

Review  Board. 

ifR  Doc.  96-30882  Filed  12-3-96;  8:45  am) 
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POSTAL  RATE  COMMSSION 

[Order  Na  1142;  Dockat  Na  A97-q 

Oakley,  Nllnoto  62552  (Feme  E.  Miller, 
Petraoner);  Notice  and  Order 
AcoepUng  Appeal  and  Eatabllahing 
Procedural  Schedule  Under  39  U.S.C. 
404(bM5) 

Issued  November  27, 1996. 

Before  Commissionere:  Edward  J.  Gleiman, 
Chairman;  H.  Edward  Quick,  Jr.,  Vice- 
chairman;  George  W.  Haley.  W.H. 
•Trey"  LeBlanc  ffl 

Docket  Number:  A97-5. 

Mznie  of  Affected  Post  Office:  Oakley, 
Illinois  62552. 

Ncune(s)  of  Petitionerfs):  Feme  E. 
Miller. 

Type  of  Detennination:  Closing.  ■' 

Date  of  Filing  of  Appeal  Papers: 
November  26. 1996. 

Categories  of  Issues  Apparently 
Raised: 

1.  Effect  on  postal  services  (39  U.S.C. 
404(b)(2)(C)l. 

2.  Effect  on  the  community  [39  U.S.C 
404(b)(2)(A)l. 

After  the  Postal  Service  files  the 
administrative  record  and  the 
Commission  reviews  it,  the  Conmussion 
may  find  that  there  are  more  legal  issues 
than  those  set  forth  above.  Or,  the 
Commission  may  find  that  the  Postal 
Service's  determination  disposes  of  one 
or  more  of  those  issues. 

The  Postal  Reorganization  Act 
requires  that  the  Commission  issue  its 
decision  within  120  days  from  the  date 
this  appeal  was  filed  (39  U.S.C. 
404(b)(5)).  In  the  interest  of  expedition, 
in  light  of  the  120-day  decision 
schedule,  the  Commission  may  request 
the  Postal  Service  to  submit  memoranda 
of  law  on  any  appropriate  issue.  If 
requested,  such  memoranda  will  be  due 
20  days  from  the  issuance  of  the  request 
and  the  Postal  Service  shall  serve  a  copy 
of  its  memoranda  on  the  petitioners. 
The  Postal  Service  may  incorporate  by 
reference  in  its  briefs  or  motions,  any 
argiunents  presented  in  memoranda  it 
previously  filed  in  this  docket.  If 
necessary,  the  Commission  also  may  ask 
petitioners  or  the  Postal  Service  for 
more  information. 

The  Commission  orders: 

(a)  The  Postal  Service  shall  file  the 
record  in  this  appeal  by  December  11, 
1996. 

(b)  The  Secretary  of  the  Postal  Rate 
Commission  shall  publish  this  Notice  - 
and  Order  and  Procedural  Schedule  in 
the  Federal  Register. 


By  the  Commission. 
MaisaratP.CraHlimr, 

Secretozy, 

Appendix 

November  28, 1996— Filing  of  Appeal 
letter 

November  27, 1996— Commission 
Notice  and  Order  of  Filing  of  Appeal 

December  20, 1996 — ^Last  day  of  nlmg  of 
petitions  to  intervene  [see  39  CFR 
3001.111(b)] 

December  31, 1996-^etitioner's 
Participant  Statement  or  Initial  Brief 
[see  39  C.F.R.  3001.115  (a)  and  (b)] 

January  21, 1997 — Postal  Service's 
Answering  Brief  [see  39  CFR 
3001.115(c)] 

February  4, 1997 — Petitioner's  Reply 
Brief  should  Petitioner  choose  to  file 
one  [see  39  CFR  3001.115(d)] 

February  11. 1997 — Deadline  for 
motions  by  any  party  requesting  oral 
argument.  The  Commission  will 
schedule  oral  argument  only  when  it 
is  a  necessary  addition  to  the  written 
filings  [see  39  CFR  3001.116] 

March  26. 1997— Expiration  of  the 
Commission's  120-day  decisional 
schedule  [see  39  U.S.C  404(b)(5)] 

[PR  Doc.  96-30821  Piled  12-3-96;  8:45  am] 
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PROSPECTIVE  PAYMENT 
ASSESSMENT  COMMISSION 

MeeUnga 

Notice  is  hereby  given  of  the  meetings 
of  the  Prospective  Payment  Assessment 
Commission  on  Tuesday  and 
Wednesday,  December  10  and  11, 1996, 
at  the  Madison  Hotel,  15th  &  M  Streets, 
NW.,  Washington,  DC,  202/862-1600. 

The  Fidl  Commission  will  convene  at 
8:00  a.m.  on  December  10, 1996,  and 
adjourn  at  approximately  5:15  p.m.  On 
Wednesday,  December  11. 1996,  the 
meeting  will  convene  at  8:00  a.m.  and 
adjourn  at  approximately  3:00  p.m.  The 
meetings  wiU  be  held  in  Executive 
Chambers  1,  2,  and  3  each  day. 

There  also  will  be  a  joint  meeting  of 
the  Prospective  Payment  Assessment 
Commission  and  the  Physician  Payment 
Review  Commission  on  Wednesday, 
December  11, 1996.  Hie  meeting  will  be 
held  at  the  Sheraton  Qty  Centre  Hotel, 
1143  New  Hampshire  Avenue,  NW.. 
Washington,  DC,  202/775^0800.  The 
meeting  will  convene  at  approximately 
3:30  p.m.  and  adjourn  at  approximately 
5:30  p.m. 

All  meetings  are  open  to  the  public. 
Donald  A.  Young. 
Executive  Directly. 
[FR  Doc  96-30814  Filed  12-3-96;  8:45  am] 


RAILROAD  RETIREMENT  BOARD 
Propoaad  Collection;  Comment 


SUMMARY:  In  accordance  with  the 
requirement  of  Section  3506(c)(2)(A)  of 
the  Paperwork  Reduction  Act  of  1995 
which  provides  opportimity  for  public 
comment  on  new  cff  revised  data 
collections,  the  Railroad  Retirement 
Board  (RRB)  will  publish  periodic 
siunmaries  of  proposed  data  collections. 

Comments  are  invited  on:  (a)  Whethw 
the  proposed  information  collection  is 
necessary  for  the  proper  performance  of 
the  functions  of  the  agency,  including 
whether  ths  information  has  practice! 
utility:  (b)  the  accuracy  of  the  RRB's 
estimate  of  the  biuden  of  the  collection 
of  the  information;  (c)  ways  to  enhance 
the  quahty,  utihty,  and  clarity  of  the 
information  to  be  collected;  and  (d) 
ways  to  minimize  the  burden  related  to 
the  collection  of  information  on 
respondents,  including  the  use  of 
automated  collection  techniques  or 
other  forms  of  information  technology. 

Title  and  purpose  of  information 
collection:  Nonresident  Questionnaire; 
OMB  3220-0145.  Under  Public  Uw  98- 
21  and  98-76  benefits  under  the 
Railroad  Retirement  Act  payable  to 
annuitants  living  outside  the  United 
States  may  be  subject  to  taxation  undw 
United  States  income  tax  laws. 

Whether  the  social  security  equivalent 
and  non-social  security  equivalent 
portions  of  Tier  1,  Tier  2,  vested  dual 
benefit,  or  supplemental  annuity 
payments  are  subject  to  tax  withholding, 
and  whether  the  same  or  difiiarent  rates 
are  appUed  to  each  payment,  depend  on 
a  beneficiary's  citizenship  and  legal 
residence  status,  and  whether 
exemption  under  a  tax  treaty  between 
the  United  States  and  the  country  in 
which  the  beneficiary  is  a  legal  resident 

To  effect  the  required  tax 
withholding,  the  Railroad  Retirement 
Board  (RRB)  needs  to  know  a 
nonresident's  citizenship  and  legal 
residence  status. 

To  secure  the  required  information, 
the  RRB  utilizes  Form  RRB-1001, 
Nonresident  Questionnaire,  as  a 
supplement  to  an  application  as  part  of 
the  initial  application  process,  and  as  an 
independent  vehicle  for  obtaining  the 
needed  information  when  an 
annuitant's  residence  or  tax  treaty  status 
changes.  Completion  is  voluntary.  One 
response  is  requested  of  each 
respondent. 

'The  RRB  proposes  a  mintM'  editorial 
change  to  Form  RRB-1001  to 
incorporate  language  required  by  the 
Paperwork  Reduction  Act  of  1995.  The 
completion  time  for  Form  RRB-1001  is 
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estimated  at  5  minutes  at  the  time  of  an 
initial  filing  and  3  minutes  when 
completed  as  part  of  the  tax  exemption 
renewal  process. 

AOOmONAL  MPOfMATION  OR  C0MMBIT8: 
To  request  more  information  or  to 
obtain  a  copy  of  the  information 
collection  justification,  forms,  and/or 
supporting  material,  please  call  the  RRB 
Clearance  Officer  at  (312)  751-3363. 
Comments  regarding  the  information 
collection  should  be  addressed  to 
Ronald  ).  Hodapp,  Railroad  Retirement 
Board,  844  N.  Rush  Street.  Chicago, 
Illinois  60611>-20g2.  Written  comments 
should  be  received  within  60  days  of 
this  notice. 
fjiiifk  Mierzwa, 
Clearance  Officer. 
[FR  Doc.  96-70881  Filed  12-3-96;  8:45  am] 

MIXMQ  CODE  TtM-OI-M 


SECURITIES  AND  EXCHANGE 
COMMISSION 

(Retoaea  No.  36-26815] 

FHIngs  Under  th«  Public  UtlHty  Holding 
Company  Act  of  1935,  aa  Amandad 
r'AcT') 

November  27, 1996. 

Notice  is  hereby  given  that  the 
following  filing(s)  has/have  been  made 
with  the  Commission  pursuant  to 
provisions  of  the  Act  and  rules 
promulgated, thereimder.  All  interested 
persons  are  referred  to  the  application(s) 
and/or  declaration(s)  for  complete 
statements  of  the  proposed 
transaction(s)  summarized  below.  The 
.  application(s)  and/or  declaration(s)  and 
any  amendments  thereto  is/are  available 
for  public  inspection  through  the 
Commission's  Office  of  Public 
Reference. 

Interested  persons  wishing  to 
comment  or  request  a  hearing  on  the 
appUcation(s)-and/or  declaration(s) 
should  submit  their  views  in  writing  by 
December  23, 1996,  to  the  Secretary, 
Securities  and  Exchange  Commission, 
Washington,  D.C.  20549,  and  serve  a 
copy  on  the  relevant  applicant(s)  and/or 
declarant(s)  at  the  addre8s(e8)  specified 
below.  Proof  of  service  (by  affidavit  or, 
in  case  of  an  attorney  at  law,  by 
certificate)  should  be  filed  with  the 
request.  Any  request  for  hearing  shall 
identify  specifically  the  issues  of  fact  or 
law  that  are  disputed.  A  person  who  so 
requests  will  be  notified  of  any  hearing, 
if  ordered,  and  will  receive  a  copy  of 
any  notice  or  order  issued  in  the  matter. 
After  said  date,  the  application(s)  and/ 
or  declaration(sJ,  as  filed  or  as  amended, 
may  be  granted  and/or  permitted  to 
become  effiactive. 


Cinergy  Corp.,  et  al.  (70-8933)        i, . ' 

Cinergy  Corp.  ("Cinergy"),  a 
registered  holding  company,  its  wholly- 
owned  nonutiUty  holding  company 
subsidiary,  Qnergy  Investments,  Inc. 
("Investments"),  and  Cinergy's  wholly- 
owned  service  company  subsidiary, 
Cinergy  Services,  Inc.  ("Qnergy 
Services"),  all  located  at  139  East  Fourth 
Street,  Cinciimati,  Ohio  45202,  have 
filed  an  application-declaration  under 
sections  6(a),  7,  g(a),  10, 12(b)  and  13(b) 
of  the  Act  and  rules  45, 54, 90  and  91 
thereunder. 

Cinergy  and  Investments  request 
authorization  to  form  and  provide 
guaranties  in  respect  of  a  new  wholly- 
owned  nonutility  subsidiary,  expected 
to  be  named  Cinergy  Solutions,  Inc. 
("Solutions"),  which  will  market  a  wide 
variety  of  energy-related  products  and 
services  exclusively  to  nonassodate 
commercial/industrial  customers 
(including  governmental,  institutional 
and  utility  companies)  and  residential 
customers.  Applicants  state  that 
Solutions  %vill  ofier  an  integrated 
package  of  "value-added"  energy- 
related  products  and  services  to  enable 
customers  to  reduce  energy  costs, 
improve  energy  efficiency  and  increase 
productivity.  Such  services/products 
will  be  marketed  to  nonassociates  on  a 
local,  regional,  nationwide  and,  as 
opportunities  develop,  international 
basis.  The  services  would  be  priced 
based  on  competitive  market  rates. 
Solutions  will  also  develop,  acquire, 
own  and  operate  certain  energy-related 
projects. 

Applicants  request  authorization  to 
conduct  its  proposed  business  activities 
directly  through  Solutions,  wholly- 
owned  subsidiaries  of  Solutions,  and 
subsidiaries  of  Solutions  jointly  owned 
with  joint  venture  nonassociates.  As 
part  of  Solutions'  project  development 
and  ownership  activities,  Applicants 
further  request  authority  for  Solutions  to 
acquire,  directly  ot  indirectly  through 
subsidiaries,  securities  or  assets  of 
nonassociate  companies  that  derive 
substantially  all  their  revenues  from  the 
development,  ownership  or  operation  of 
such  projects.  Finally,  in  connection 
with  the  formation  of  Solutions  and  its 
contemplated  business  activities, 
Cinergy  Services  requests  authorization 
to  provide  an  expanded  range  of  support 
services  to  Solutions  (including  any 
subsidiary  thereof)  and  other  system 
nonutility  companies  pursuant  to  an 
amendment  to  the  existing  Cinergy 
system  nonutility  service  agreement 
("NUSA"). 

Solutions  intends  to  offer  a  complete 
menu  of  energy  management  and 
efficiency  services  and  related 


consulting  services,  often  on  a  turnkey 
basis.  These  activities  (collectively, 
"Energy  Management  Services")  may 
also  entail  the  marketing,  installation, 
operation  and  maintenance  of  various 
products  and  services  designed  to 
implement  the  solutions  recommended 
in  the  course  of  providing  these 
services.  Solutions  will  market  Energy 
Management  Services  primarily  to 
conunercial/industrial  custtMners,  but 
also  on  a  smaller  scale  to  residential 
customers.  Specifically,  Energy 
Management  Services  will  include:  (1) 
Identification  (through  energy  audits  or 
otherwise)  of  energy  and  other  resource 
(water,  labor,  maintenance,  materials, 
etc.)  cost  reduction  or  efficiency 
opportunities:  (2)  design  of  facility  and 
process  modifications  or  enhancements 
to  realize  such  opportunities;  (3) 
management,  or  direct  construction  and 
instillation,  of  energy  coq^ervation  or 
efficiency  equipment;  (4)  training  of 
client  personnel  in  the  operation  of 
equipment;  (5)  maintenance  of  energy 
systems;  (6)  design,  management  or 
(hrect  construction  and  installation  of 
new  and  retrofit  heating,  ventilating, 
and  air  conditioning  ("HVAC"), 
electrical  and  power  systems,  motors, 
pumps,  Ughting,  water  and  plumbing 
systems,  and  related  structures,  to 
realize  energy  and  other  resource 
efficiency  goals  or  to  otherwise  meet  a 
customer's  energy-related  needs;  (7) 
system  commissioning  (i.e.,  monitoring 
the  operation  of  an  installed  system  to 
ensure  that  it  meets  design 
specifications);  (8)  reporting  of  system 
results;  (9)  design  of  energy 
conservation  programs;  (10) 
implementation  of  energy  conservation 
programs;  (11)  provision  of  conditioned 
power  services  (i.e.,  services  designed  to 
prevent,  control  or  mitigate  adverse 
effects  of  power  disturbances  on  a 
customer's  electrical  system  to  ensure 
the  level  of  power  quality  required  by 
the  customer,  particularly  with  respect 
to  sensitive  electronic  equipment);  and 
(12)  other  similar  or  related  activities. 

Solutions  also  proposes  to  market 
comprehensive  asset  management 
services  ("Asset  Management  Services") 
on  a  turnkey  basis  or  otherwise,  in 
respect  of  energy-related  systems, 
facilities  and  equipment  (e.g.,  electric 
utility  systems  and  assets,  including 
distribution  systems  and  substations; 
transmission  facilities;  electric 
generation  facilities,  including  standby 
generation  facilities  and  self-generation 
facilities;  boilers;  chillers,  i.e., 
re&igeration  and  coolant  equipment; 
HVAC;  and  lighting  systems)  located  on 
or  adjacent  to  premises  of  commercial/ 
industrial  customera  and  used  ky  such 
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customers  in  connection  writh  their 
business  activities.  Likewise,  these 
services  would  be  marketed  to  other 
owners  of  utility  assets  or  systems  such 
as  municipalities  and  electric 
cooperatives.  Additionally,  these 
services  would  be  marketed  to 
developers,  ov«mers  and  operators  of 
nonassociate  independent  power 
production  facilities  ("IPPs"),  including 
both  qualifying  and  non-qualifying 
cogeneration  or  small  power  production 
facilities  within  the  meaning  of  the 
Public  Utility  Regulatory  Policies  Act  of 
1978,  as  amended  ("PURPA")  (such 
qualifying  facilities,  "QFs")  and  exempt 
wholesale  generators  and  foreign  utility 
companies  within  the  meaning  of  the 
Act,  as  well  as  to  developers,  owners 
and  operators  of  nonassociate  district 
thermal  energy  systems,  i.e.,  energy 
systems  consisting  of  central  production 
plants  that  distribute  steam,  hot  water 
and/or  chilled  water  through 
underground  pipes  to  customer 
buildings. 

In  particular,  Asset  Management 
Services  will  include  development; 
engineering;  design:  construction  and 
construction  management:  pre- 
operational start-up  testing  and 
commissioning;  long-term  operations 
and  maintenance,  including  system 
overhaul;  load  control  and  network 
control;  fuel  procurement, 
transportation  and  storage;  fly-ash  and 
other  waste  disp>osal;  management  and 
supervision;  technical,  training  and 
administrative  support;  and  any  other 
managerial  or  technical  services 
required  to  operate,  maintain  and 
manage  energy-related  assets  physically 
associated  with  customer  premises  or  to 
operate,  maintain  and  manage 
municipality  or  electric  cooperative- 
owned  utility  systems,  IPPs  and  district 
thermal  energy  systems.  -Without 
obtaining  the  prior  approval  of  the 
Commission  in  a  separate  filing. 
Solutions  will  not  undertake  any  Asset 
Management  Service  if,  as  a  result 
thereof.  Solutions  would  become  a 
"public  utility  company"  within  the 
meaning  of  the  Act. 

Solutions  further  proposes;  to  market 
to  nonassociates,  primarily  commercial/ 
industrial  customers,  general  technical 
consulting  services  with  respect  to 
energy-related  matters  ("Consulting 
Services").  Specifically,  the  Consulting 
Services  will  include  technical  and 
consulting  services  involving 
technology  assessments,  power  factor 
correction  and  harmonics  mitigation 
analysis,  commercialization  of  electro- 
technologies,  meter  reading  and  repair, 
rate  schedule  analysis  and  design, 
environmental  services,  engineering 
services,  billing  services  including 


conjunctive  tHlling.  summary  billing  for 
customers  with  multiple  locations  and 
bill  auditing,  risk  management  services, 
communications  systems,  information 
systems/data  processing,  system 
planning,  strategic  planning,  finance, 
feasibility  studies,  and  other  similar  or 
related  services. 

Solutions  also  proposes  to  develop, 
acquire,  own  and  operate  "Projects," 
i.e.:  (a)  QFs  and  facilities  necessary  or 
incidental  thereto,  including  thermal 
energy  utilization  facilities  purchased  or 
constructed  primarily  to  enable  the  QF 
to  satisfy  the  useful  thermal  output 
requirements  under  PURPA;  and  (b) 
district  thermal  energy  systems  and 
other  facilities  used  for  the  production, 
conversicm  and  distribution  oi  thermal 
energy  products,  such  as  steam,  heat, 
hot  water  and  chilled  water.  Project 
development  activities  will  include 
Project  due  diligence  and  design  review; 
market  studies;  site  inspection; 
preparation  of  bid  proposals  (including 
posting  of  bid  bonds,  cash  deposits  and 
the  like);  applications  for  required 
permits  or  regulatory  approvals; 
acquisitions  of  site  options  and  options 
on  other  necessary  rights;  negotiation 
and  execution  of  contractual 
commitments  with  owners  of  existing 
facilities,  equipment  vendors, 
construction  firms,  power  purchasers, 
thermal  "host"  users,  fuel  suppliers  and 
other  Project  contractors;  negotiation 
and  execution  of  related  financing 
commitments  and  agreements; 
engineering  and  construction  of 
Projects;  and  similar  activities 
antecedent  to  the  acquisition, 
ownership  and  operation  of  a  Project.  In 
connection  with  its  Project  development 
and  ownership  activities,  Applicants 
request  authorization  for  Solutions  to 
acquire  securities  or  assets  of 
nonassociate  companies  that  derive 
substantially  all  their  revenues  from  the 
development,  ownership  or  operation  of 
Projects. 

Solutions  would  also  market  energy- 
related  services  and  products 
("Consumer  Services")  exclusively  to 
residential  and  small  commercial 
customers:  (1)  Service  lines  repair/ 
extended  warranties — repair  of 
underground  utility  service  lines  owned 
by  and  located  on  the  customer's 
property  and  extended  service 
warranties  covering  the  cost  of  such 
repairs;  (2)  surge  protection — meter- 
based  and  plug-in  equipment  to  protect 
customer  household  appliances  and 
electronic  equipment  from  power 
surges,  including  due  to  lightning;  (3) 
appliances  merciandising/repair/ 
extended  warranties — marketing  of 
HVAC  and  other  energy-related 
household  appliances  and,  in 


connection  therewith  or  separately, 
marketing  of  appliance  inspection  and 
repair  services  and  extended  service 
warranties  covering  the  cost  of  repairing 
customers'  appliances;  (4)  utility  bill 
insurance — utility  bill  payment 
protection,  for  a  monthly  fee  for  a 
specified  number  of  months,  in  the 
event  the  customer  becomes 
unemployed,  disabled  or  dies;  (5)  gas 
pilot  lighting  of  pilot  lights  for 
customers;  and  (6)  other  similar  (mt 
related  services. 

Applicants  further  propose  that 
Solutions  furnish  its  own  or  broker 
nonassociate  third-party  fiiftncing  to 
commercial,  industrial  and  residential 
customers,  both  to  support  sales  to 
customers  of  goods  and  services 
included  within  Energy  Management 
Services,  Asset  Management  Services 
and  Consumer  Services  and  in" 
connection  with  sales  of  energy-related 
equipment  where  the  customer  is  not 
otherwise  purchasing  goods  and 
services  promoted  by  Solutions. 
Customer  financing  will  take  the  form  of 
direct  loans,  installment  purchases, 
operating  or  finance  lease  arrangements 
(including  sublease  arrangements)  and 
loan  guarantees.^  Interest  on  loans  and 
imputed  interest  on  lease  payments  will 
be  based  on  prevailing  market  rates.  The 
obligations  will  have  terms  of  one  to 
thirty  years  and  wrill  be  secured  or 
unsecured.  Solutions  also  may  assign 
obligations  acquired  fitjm  customers  to 
banks,  leasing  companies  or  other 
financial  institutions,  with  or  without 
recourse. 

AppUcants  request  authorization  for 
Solutions  to  undertake  the  proposed 
business  activities  on  its  own,  either 
directly  or  through  one  or  more  wholly- 
owned  direct  or  indirect  subsidiaries  of 
Solutions,  formed  as  corporations, 
partnerships,  limited  liability 
companies  or  other  legal  entities. 
AppUcants  state  that  the  decision  in 
particular  cases  whether  to  conduct 
specific  business  activities  directiy 
through  Solutions  or  indirectly  through 
one  or  more  wholly-owned  subsidiaries 
of  Solutions  will  hinge  on  appUcable 
business,  legal,  tax,  accounting  and 
strategic  considerations.  In  addition,  to 
mitigate  risk  or  access  skills  and 
relationships  that  Solutions  may 
require,  applicants  expect  that  Solutions 
will  pursue  proposed  business  activities 
in  certain  instances  through  alUances 
with  nonassociates.  Certain  of  these 
alUances  may  be  relatively  informal,  not 


■  As  discussed  below,  Cinergy  and  Investments 
expect  to  invest  up  to  $100  million  in  Solutions 
(and  its  sulisidiaries)  to  Rnance  the  proposed 
activities.  The  amount  of  funds  that  may  be  made 
available  for  the  proposed  customer  Hnancing 
activities  is  included  in  the  SlOO  million. 
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'  involving  the  formation  of  any  new 
entities. 

Others  may  encompass  formal  joint 
ventures,  possibly  involving  the 
formation  of  one  or  more  wholly-  or 
partly-owned  subsidiaries  of  Solutions. 
Applicants  also  request  authorization 
for  Solutions  to  form  any  such  joint 
venture  subsidiaries,  as  in  the  preceding 
case  solely  for  the  purpose  of 
implementing  Solutions'  proposed 
business  activities.  As  noted  above,  as 
part  of  Solutions'  proposed  Project 
development  and  ownership  activities, 
applicants  request  authority  for 
Solutions  to  acquire  securities  or  assets 
of  nonassociate  companies  deriving 
substantially  all  their  revenues  from  the 
development,  ownership  or  operation  of 
Projects. 

In  connection  with  its  incorporation 
and  initial  capitalization,  Solutions  is 
expected  to  issue  and  sell  up  to  100 
shares  of  no  par  value  common  stock  to 
Investments  for  nominal  cash 
consideration  (not  to  exceed  $1 ,000). 
Thereafter,  from  time  to  time  through 
December  31,  2001,  in  order  to  assist  in 
the  Hnancing  of  Solutions'  proposed 
business  activities,  Cinergy  and 
Investments  do  not  expect  to  invest 
more  than  $100  million  in  Solutions 
(including  any  subsidiaries  of 
Solutions),  either  by  acquiring  securities 
of  Solutions  or  making  cash  capital 
contributions  to  Solutions,  in  exempt 
transactions  pursuant  to  rules  52  and 
45(b)(4). 

Cinergy  and  Investments  request 
authority  through  December  31,  2001  to 
guarantee  debt  and  other  obligations  of 
Solutions  (including  any  subsidiaries  of 
Solutions),  incurred  in  the  ordinary 
course  of  business  in  a  maximum 
principal  amount  at  any  one  time 
outstanding  not  to  exceed  $250  million. 
Debt  financing  of  Solutions  proposed  to 
be  guaranteed  by  Cinergy  or  Investments 
(a)  will  not  exceed  a  term  of  15  years, 
and  (b)  will  bear  interest  (1)  at  a  floating 
rate  not  in  excess  of  200  basis  points 
over  the  prime  rate,  London  Interbank 
Offered  Rate  or  other  appropriate  index 
in  effect  from  time  to  time,  or  (2)  at  a 
fixed  rate  not  in  excess  of  250  basis 
points  above  the  yield  at  the  time  of 
issuance  of  U.S.  "Treasury  obligations  of 
a  comparable  maturity.  Any 
commitment  and  other  fees  on  the  debt 
will  not  exceed  75  basis  points  per 
annum  on  the  total  amount  of  debt 
financing.  Other  obligations  incurred  by 
Solutions  in  the  ordinary  course  of  its 
business  as  to  which  Cinergy  and 
Investments  propose  to  guarantee  or 
otherwise  act  as  indemnitor  or  surety 
are  expected  often  to  involve  Solutions' 
obligation  to  perform  under  contracts 
with  customers  to  which  it  is  a  party. 


Guarantees  issued  by  Cinergy  or 
Investments  in  these  circiunstances  may 
take  the  form  of  procuring  bid  bonds 
and  the  like  or  guaranteeing  Solutions' 
performance  or  other  similar  direct  or  - 
indirect  guarantees  of  Solutions^ 
contractual  or  other  obligations. 
Applicants  anticipate  that  these  parent 
company  "backstops"  will  be  required 
to  establish  Solutions'  financial 
credibility  to  certain  customers  as  a 
prerequisite  to  obtaining  the  customer's 
business  and/or  on  the  most  favorable 
terms. 

Cinergy  states  that  it  will  not  seek 
recovery  through  higher  rates  to 
/customers  of  Cinergy 's  utility 
/  subsidiaries  in  order  to  compensate  it  or 
Investments  for  any  potential  losses 
they  may  sustain,  or  inadequate /etums 
they  may  realize,  resulting  fit>m 
investments  in  Solutions  or  guarantees 
of  Solutions'  debt  or  other  obligations. 

Initially,  Solutions  is  expected  to  have 
limited  full-time  staff,  primarily 
executive,  management,  and 
administrative  personnel.  Applicants 
expect  that  Solutions  will  make 
extensive  use  of  outside  contractors  and 
consultants  in  performing  its  proposed 
business  activities. 

AppUcants  propose  that  Gnergy 
Services  render  an  expanded  range  of 
support  services  to  Solutions  (including 
any  subsidiaries  thereof)  and  the  other 
Cinergy  system  nonutility  companies. 
Pursuant  to  the  NUSA,  which  was 
authorized  by  the  Commission  in  its 
1994  order  approving  the  merger  that 
created  Cinergy  and  certain  ancillary 
transactions  including  the  formation  of 
Cinergy  Services  (HCAR  26146,  Oct.  21, 
1994),  Cinergy  Services  may  provide 
certain  services,  primarily 
administrative  and  management-type 
services,  to  Cinergy's  nonutility 
subsidiaries,  priced  at  cost  for  the 
domestic  nonutility  subsidiaries,  as 
determined  pursuant  to  rule  90  under 
the  Act,  and  at  fair  market  value  for 
certain  foreign  subsidiaries  of  Cinergy 
pursuant  to  section  13(b)(1)  and  rule  83, 
and  otherwise  in  accordance  with 
applicable  rules  and  regulations 
promulgated  by  the  Commission 
pursuant  to  Section  13(b)  of  the  Act. 
Specifically,  the  services  that  Cinergy 
Services  may  currently  render  to  its 
nonutility  associates  are  as  follows:  (1) 
Information  systems,  (2)  transportation, 
(3)  hujnan  resources,  (4)  facilities,  (5) 
accounting,  (6)  public  affairs,  (7)  legal, 
(8)  finance,  (9)  iqtemal  audit,  (10) 
investor  relations,  (11)  planning  and 
(12)  executive.  Under  the  Cinergy 
system  Utility  Service  Agreement 
("USA"),  also  approved  in  the 
Commission's  1994  merger  order  and 
pursuant  to  which  Gnergy  Services 


renders  services  at  cost  to  Cinergy's 
utility  subsidiaries,  a  much  broader 
range  of  services  are  made  available.  In 
addition  to  the  same  12  services  made 
available  to  the  client  companies  under 
the  NUSA,  the  following  additicmal 
services  may  be  provided  by  Qnergy 
Services  to  the  utility  subsidiaries:  (1) 
Electric  system  maintenance,  (2) 
marketing  and  customer  relations,  (3) 
electric  transmission  and  distribution 
engineering  and  construction,  (4)  power 
engineering  and  construction,  (5) 
materials  management,  (6)  power 
planning,  (7)  rates,  (8)  rights  of  way,  (9) 
environmental  affairs  and  (10)  fuels. 

Applicants  request  authorization  for 
Cinergy  Services  to  provide  certain 
additional  services  under  the  NUSA, 
priced  in  accordance  with  the 
Commission's  1994  merger  order  and 
otherwise  rendered  in  conformance 
with  Section  13(b)  of  the  Act  and  the 
applicable  rules  and  regulations 
thereunder.  Applicants  state  that  the 
proposed  additional  services  are  in 
general  very  similar  to  those  additional 
services  under  the  USA  (enumerated 
above)  that  are  not  currently  available 
under  the  NUSA  and  that  the  proposed 
additional  services  are  intended  to 
accommodate  the  scope  of  Solutions' 
proposed  business  activities  as  well  as 
that  of  the  Cinergy  system's  other 
nonutility  subsidiaries.  ' 

Specifically,  the  proposed  additional 
services  (collectively,  "Additional 
NUSA  Services")  are  as  follows:  (1) 
Energy-related  facility  maintenance,  (2) 
engineering  and  construction,  (3) 
marketing  and  customer  relations,  (4) 
materials  management,  (5)  fuels,  (6) 
environmental  affairs,  (7)  rates,  (8) 
rights  of  way  and  (9)  energy-related 
system  operations. 

Applicants  state  that  the  Additional 
NUSA  Services  would  be  implemented 
by  means  of  a  restatement  of  existing 
Appendix  A  to  the  NUSA  (which  lists 
and  describes  the  currently  available 
services  under  the  NUSA).  Applicants 
do  not  otherwise  in  any  respect  propose 
to  amend  the  NUSA. 

Applicants  state  that  the  Additional 
NUSA  Services  are  roughly  parallel  to 
the  additional  functions  already  made 
available  to  Qnergy's  utility 
subsidiaries  under  the  USA. 
Consequently,  applicants  do  not 
anticipate  a  need  to  add  any  new 
employees  to  Cinergy  Services  solely  to 
implement  the  Additional  NUSA 
Services.  Applicants  represent  that  the 
provision  of  the  Additional  NUSA 
Services  will  not  impair  Cinergy 
Services'  ability  to  provide  the  full 
range  of  services  that  it  currently 
provides  to  the  system  utility  companies 
under  the  USA.  All  costs  associated 
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with  Cinergy  Services  personnel 
rendering  any  Additional  NUSA 
Services  (including  compensation, 
benefits  and  overhead)  will  be  fully 
reimbursed  by  Solutions  and  other 
system  companies  that  request  and 
receive  such  services  in  accordance 
with  section  13(b)  of  the  Act  and  the 
applicable  rules  and  regulations 
thereunder,  including  rules  90  and  91. 

For  the  Commission,  by  the  Division  of 
Inv^tment  Management,  pursuant  to 
delegated  authority. 
Margaret  H.  McFariand, 
Deputy  Secretary. 
|FR  Doc.  96-30811  Filed  12-3-96;  8:45  ami 
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[Release  Na  34-37968;  File  No.  SR-CBOE- 
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S«K-R8gulatory  Organixations;  Notice 
of  Filing  of  Proposed  Rule  Change  by 
tlM  Chicago  Board  Options  Exchange, 
Incorporated  ftelating  to  the  Closing 
Time  for  Equity  and  Narrow-Based 
Index  Options 

November  26, 1996. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act"),»  and  Rule  19b-4  « thereunder, 
notice  is  hereby  given  that  on  November 
20, 1996,  the  Chicago  Board  Options 
Exchange,  Incorporated  ("CBOE"  or 
"Exchange")  filed  with  the  Securities 
and  Exchange  Commission 
("Commission")  the  proposed  rule 
change  as  described  in  Items  I,  II  and  III 
below,  which  Items  have  been  prepared 
by  the  self-regulatory  organization.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  Exchange  proposes  to  amend  its 
rules  governing  the  hours  of  trading  in 
equity  options  and  narrow-based  index 
options.  After  the  change,  the  Exchange 
will  close  trading  in  equity  and  narrow- 
based  index  options  at  3K)2  p.m. 
(Chicago  time)  instead  of  at  3:10  p.m. 
(Chicago  time),  as  is  the  case  now.  The 
text  of  the  proposed  rule  change  is 
available  at  the  Office  of  the  Secretary, 
CBOE  and  at  the  Commission. 

n.  Self-Regulatory  Oiganization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
self-regulatory  organization  included 


'15U.S.C.  §78»(b)(l). 
'  17  CPK  240.19b-4. 


statSbients  concerning  the  purpose  of 
and  basis  for  the  proposed  rule  change, 
and  discussed  any  comments  it  received 
on  the  proposed  rule  change.  The  text 
of  these  statements  may  be  examined  at 
the  places  specified  in  Item  IV  below. 
The  self-regulatory  organization  has 
prepared  summaries,  set  forth  in 
Sections  A,  B,  and  C  below,  of  the  most 
significant  aspects  of  such  statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

1.  Purpose 

The  purpose  of  the  proposed  rule 
change  is  to  change  the  close  of  the 
normal  trading  hours  in  equity  and 
narrow-based  index  options  from  3:10 
p.m.  (Chicago  time)  to  3:02  p.m. 
(Chicago  time).  After  the  change,  the 
time  of  the  close  of  trading  in  these 
CBOE  options  will  more  closely 
correspond  to  the  normal  time  set  for 
the  close  of  trading  on  the  primary 
exchanges  listing  the  stocks  underlying 
the  CBOE  options.  The  primary 
exchanges  generally  close  at  3:00  p.m. 
(Chicago  time). 

When  the  Exchange  determined  to 
change  its  closing  time  for  equity 
options  and  narrow-based  index 
options,  it  determined  that  there  were 
still  reasons  to  continue  trading  options 
for  some  period  of  time  after  the  close 
of  trading  of  the  primary  markets  for  the 
underlying  securities.  Specifically,  the 
extended  period  allows  options  traders 
to  respond  to  late  reports  of  closing 
prices  over  the  consolidated  tape.  If  the 
price  of  a  late  reported  trade  on  an 
underlying  security  was  substantially 
diffisrent  from  the  previous  reported 
price,  the  extended  trading  session 
would  give  options  traders  the 
opportunity  to  bring  options  quotes  into 
line  with  the  closing  price  of  the 
underlying  security.  However,  because 
of  improvements  in  the  processing  and 
reporting  of  transactions,  there  are 
usually  no  significant  delays  in  the 
reporting  of  closing  prices.  Therefore,  a 
ten  minute  session  is  no  longer  needed 
to  trade  options  after  the  underlying 
securities  close  trading. 

The  Exchange  believes  the  need  to 
continue  trading  options  for  some 
period  of  time  after  the  close  of  trading 
on  the  primary  markets  for  the 
underlying  securities  outweighs  the 
obvious  problems  with  continuing  to 
trade  options  while  stocks  are  longer 
traded.  The  Exchange  has  learned 
through  experience  with  a  3:10  close 
that  pricing  aberrations  can  occur  if  an 
option  is  traded  when  the  underlying 
stock  is  no  longer  trading.  There  is 


obviously  a  close  relationship  in  the 
price  of  the  underlying  stock  and  the 
overlying  option.  As  a  result,  it  is 
difficult  for  the  market  to  price  options 
accurately  when  the  underlying  security 
is  not  trading.  It  is  for  this  reason  that 
the  halt  of  trading  in  an  underlying 
security  is  a  factor  to  be  considered  in 
determining  whether  to  halt  trading  in 
the  overlying  option  under  CBOE  Rule 
6.3. 

In  recent  weeks,  the  Exchange  has 
become  particularly  cognizant  of  the 
pricing  problems  that  result  when  the 
Exchange  remains  open  after  the  close 
of  the  primary  exchange  for  the 
underlying  stocks.  A  number  of  issuers 
have  adopted  the  practice  of 
disseminating  important  corporate  news 
after  the  close  of  trading  on  the  primary 
exchange.  Issuers  often  wait  until  after 
3:00  p.m.  Chicago  time  to  release  the 
news  because  they  realize  that  the  news 
might  have  a  short-term  disruptive 
effect  on  the  market  price  of  the  stock 
that  can  be  minimized  if  investors  are«<» 
able  to  digest  the  significance  of  the 
news  after  the  markets  have  closed  and 
overnight.  However,  despite  efiorts  of 
the  Exchange  to  remind  issuers  that 
most  Exchange  products  trade  until  3:10 
p.m.,  important  corporate  news  is  often 
disseminated  between  3:00  p.m.  and 
3:10  p.m.  As  a  result,  the  Exchange  is 
often  deluged  with  option  orders  after  a 
significant  news  announcement  after 
3:00  p.m.,  most  often  between  3:02  p.m. 
and  3:10  p.m.  These  orders  have  a 
disruptive  effect  on  the  market  at  a  time 
when  the  Exchange  is  attempting  to 
close  in  a  fair  and  orderly  fashion.^ 
Among  the  possible  deleterious  effects 
is  that  customer  orders  might  not  be 
filled  as  quickly  as  they  might  otherwise 
be  filled  in  more  normal  conditions.  In 
addition,  orders  regularly  are  routed 
through  the  Exchange's  Retail 
Automatic  Execution  System  ("RAES") 
and  are  executed  in  rapid  succession  on 
markets  that  have  not  had  a  chance  to 
be  updated  to  reflect  the  significant 
news.^  Weighing  the  benefits  to  be 


3  Ahhough  the  Exchange  has  the  ability  to  call 
a  "bst"  market  under  current  Exchange  Rule  6.6  in 
an  effort  to  deal  with  the  problems  caused  by  news 
announcements  after  3KKI  p.m.,  this  procedure 
requires  the  assessment  of  the  situation  by  two 
Floor  Officials.  As  a  result,  the  Rule  6.6  procedure 
does  not  permit  the  Exchange  to  act  quickly  enough 
to  prevent  the  possible  deleterious  efTects  of  an 
unexpected  news  announcement. 

*  Orders  routed  through  the  RAES  system  are 
assigned  execution  prices  instantaneously  as 
determined  by  the  prevailing  market  quotes  that 
exist  at  the  lime  of  the  order's  entry  into  the  system. 
As  a  result,  these  orders  might  lie  assigned  a  price 
before  the  market-makers  will  have  had  the  chance 
to  update  the  quotes  based  upon  the  unexpected 
news  announcement.  To  respond  to  the  problem 
presented  when  issuers  make  signincanl  news 

Continued 
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obtained  by  a  brief  extended  trading 
session  against  the  difficulties  presented 
when  options  trade  after  the  underlying 
securities  have  closed,  the  Exchange  has 
determined  that  a  two  minute  extended 
session  is  the  correct  balance. 

The  Exchange  also  proposes  to  change 
the  closing  time  for  narrow-based 
indexes  under  Rule  24.6  because  these 
indexes  are  subject  to  the  same  pricing 
{Hoblems  as  coitions  on  individual 
stocks.  A  significant  news 
announcement  on  one  component  of  a 
narrow-based  index  could  have  a 
significant  effsct  on  that  index  The 
Exchange  is  not  at  this  time  proposing 
to  change  the  closing  time  of  3:15  p.m. 
for  broad-based  index  options  because  it 
is  unlikely  that  a  significant  news 
announcement  by  the  issuer  of  one 
component  stock  of  a  broad-based  index 
is  likely  to  have  a  significant  efiect  on 
the  price  of  that  broad-based  index. 

The  Exchange  is  also  proposing  to 
amend  Interpretations  .02  and  .03  of  its 
trading  rotation  rule,  Rule  6.2,  to  reflect 
the  changes  in  the  closing  time  for  stock 
options  and  narrow-based  index  options 
fit>m  3:10  p.m.  to  3:02  p.m.  Chicago 
time.  A  change  would  also  be  made  to 
allow  a  closing  rotation  in  non-expiring 
options  to  be  held  five  minutes  after 
news  of  such  rotation  is  disseminated. 
Currently,  the  rule  requires  notice  of  ten 
minutes  before  a  closing  rotation  may  be 
held. 

Finally,  the  Exchange  is  proposing  to 
amend  Interpretation  .01  to  Riile  6.1  to 
make  it  clear  that  the  Board  may 
designate  a  person  or  persons  to  change 
the  hours  for  the  trading  of  options 
when  unusual  conditions  exists  This 
change  is  consistent  with  the 
Exchange's  current  Rule  24.6. 

2.  Statutory  Basis 

The  proposed  rule  changes  further  the 
objectives  of  Section  6(b)(5)  of  the  Act, 
in  that  they  are  designed  to  promote  just 
and  equitable  principles  of  trade,  and  to 
remove  impediments  to  and  perfect  the 
mechanism  of  a  free  and  open  market 
and  a  national  market  system. 

B.  Self-RegvJatory  Organization's 
Statement  on  Burden  on  Competition 

The  Exchange  states  that  it  believes 
that  the  proposed  nde  change  will 
impose  no  burden  on  competition. 


announcementj  during  the  tea  minute  period  after 
the  close  of  trading  in  stocks,  the  Exchange  filed  a 
rule  with  the  Commission  which  pennits  the 
Exchange  to  employ  a  system  to  suspend  the 
operation  of  the  RA£S  system  in  the  event  of  news 
announcements  near  tlie  close  of  trading.  Set 
Securities  Exchange  Act  Release  No.  3788S  (October 
29, 1M6J.  61  FR  56724  (approving  CBOE-ee-55). 


C.  Self-Regulatory  Organization's    V 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  from 
Members,  Participants  or  Others 

No  written  comments  were  solicited 
or  received  with  respect  to  the  proposed 
rule  change. 

m.  Date  of  Effect!  veaeae  of  Iha 
Proposed  Rule  Oiange  and  Timing  far 
GMnmiflaion  Action 

Within  35  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Kagietirr  or  within  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 
90  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding  or 
(ii)  as  to  which  the  self-regulatory 
organization  consents,  the  Commission 
will: 

(A)  by  order  approve  such  proposed 
rule  change,  or 

(B)  institute  proceedings  to  determine 
whether  the  proposed  riile  change 
should  be  disapproved. 

IV.  Solicitation  of  Comments  ■  .< 

Interested  persons  are  invited  to  . 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commissicm,  450  Fifth  Street.  N.W., 
Washington,  D.C  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  prop>osed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  nile  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  fit>m  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  §  552,  will  be 
available  for  inspection  and  copying  at 
the  Commission's  Public  Reference 
Room.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  Exchange.  All 
submissions  should  refer  to  File  No. 
SR-CBOE-96-71  and  should  be 
submitted  by  December  26, 1996. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  deiegatsd 
authority.' 

Margaret  H.  McFariaiid. 

Deputy  Secretary. 

(FR  Doc.  96-30812  Filed  12-3-96;  8.45  am] 
COM  wia-ei-M 
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S6lf-R«gMl«lory  Organiiaiions;  The 
Options  Claarlng  Corporation;  Nolio* 
of  niing  and  Oniar  Granting 
Pannanont  Approval  on  an  Accalaratad 
Baals  of  a  Proposad  Rula  Changs 
Conoaming  Equity  IMS 

Novemlwr  25, 1996. 

Pxirsuant  to  Section  19(bHl)  of  th^ 
Securities  Exchange  Act  of  1934 
("Act"),^  notice  is  hereby  given  that  on 
November  8,  1996,  The  Options 
Clearing  Corporation  ("OCC")  filed  with 
the  Securities  and  Exchange 
Commission  ("Commission")  the 
proposed  rule  change  as  described  in 
Items  I  and  n  below,  which  Items  have 
been  prepared  primarily  by  OCC.  The 
Commission  is  publishing  this  notice 
and  order  to  solicit  comments  from 
interested  persons  and  to  grant 
permanent  approval  of  the  proposed 
rule  change  on  an  accelerated  basis. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  rhang* 

The  proposed  rule  change  seeks 
permanent  approval  of  OCC's  use  of  its 
Theoretical  Intermarket  Margin  System 
("TIMS")  for  calculating  clearing  margin 
positions  in  equity  options.^  Since  its 
initial  temporary  approval  of  Equity 
TIMS  in  1991,  the  Commission  has 
extended  the  temporary  approval  five 
times.' 


*  17  CFR  20a30-3UMl2). 


>  15  U.S.C  78s(b)(l)  (1986). 

>  Equity  TIMS  is  a  modified  version  of  OOCs 
Non-Equity  TIMS,  which  is  CXX's  margin  system 
used  to  calculate  requirements  on  options  for  which 
the  underlying  asset  is  anything  but  an  equity 
security.  Securities  Exchange  Act  Release  No.  23107 
(April  22, 1966),  51  FR  16127  (File  No.  SR-OCC- 
85-21]  (order  approving  Non-Equity  TIMS).  On 
March  1, 1991.  the  Commission  temporarily 
approved  a  proposed  rule  change  that  authorized 
OCC  to  use  TIMS  to  calculate  clearing  member 
margin  requirements  on  equity  options.  At  that 
time,  OOC  phased  out  its  previous  margin  system, 
known  as  the  "production  system,"  and  since  then 
has  used  Equity  TIMS  to  calculate  its  clearing 
members'  margin  requirements  on  equity  option 
positions.  For  a  complete  description  of  Equity 
TIMS,  refer  to  Securities  F.xrhange  Act  Release  No. 
26928  (March  1. 1991),  56  FR  9995  (File  No.  SR- 
OCC-89-12)  (order  approving  the  use  of  Equity 
TIMS  to  calculate  margin  on  equity  options  on  a 
temporary  basis  throu^  May  31, 1992). 

'  Securities  Exchange  Act  Release  Nos.  30761 
P^y  29,  1992).  57  FR  24286  (File  No.  SR-OCC-92- 
15)  (order  extending  the  approval  of  Equity  TIMS 
through  May  31,  1993);  32388  (May  28,  1993),  56 
FR  31989  (File  No.  SR-OCC-93-06J  (order 
extending  the  approval  of  Equity  TIMS  through 
May  31,  1994);  34065  (May  13,  1994).  59  FR  26534 
(File  No.  SR-OCC-94-03]  (order  extending  the 
approval  of  Equity  TIMS  through  May  31, 1995); 
36003  Ouly  21,  1995).  60  FR  38860  [File  No.  SR- 
OOC-95-071  (order  extending  the  approval  of 
Equity  TIMS  through  May  31.  1996)  and  37449  (July 
17.  1996),  61  FR  38498  (File  Na  SR-OCC-96-061 
(order  extending  the  approval  of  Equity  TIMS 
through  November  30, 1996). 
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IL  Sdf^RagaUtory  Organisatian'B 
SUtBrnent  (rftfae  PnrpoM  oC  and 
SUtutory  Bask  fior,  die  Proposed  Rnk 


In  its  filing  with  the  Commission, 
CXX  included  statements  concerning 
the  purpose  of  and  basis  for  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  Tlie  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  IV  below.  CXX  has  prepared 
sununaries,  set  forth  in  sections  (A),  (B), 
and  (C)  below,  of  the  most  signiftcaint 
aspects  of  such  statements.* 

(A)  Self-Regulatory  Organization's 
Statement  of  the  Puroose  of,  and 
Statutory  Basis  for,  tne  Proposed  Rule 
Change 

Equity  TIMS  utilizes  options  price 
theory  (i.e.,  an  option  pricing  model)  to 
project  the  cost  of  liquidating  each 
clearing  member's  long  and  short  equity 
option  positions  on  which  OCC  is 
entitled  to  assert  a  lien  in  the  event  of 
a  "worst  case"  theoretical  change  in  the 
price  of  the  imderlying  securities.  This 
■  projected  liqvddation  cost  is  then  used 
by  Equity  TIMS  to  calculate  for  each 
clearing  member  a  margin  requirement 
to  cover  that  cost. 

OCC  presented  a  report  to 
Commission  staff  in  April  1995 
piirsuant  to  staff  inquiries  as  to  whether 
volatiUty  for  a  ten-year  period  should  be 
used  to  determine  equity  options  margin 
intervals.  OCC's  analysis  suggests  that  a 
ten-year  time  frame  presents  problems 
in  adequately  assessing  the  potential 
future  volatility  of  individual  equities. 
OCC  asserts  that  some  equities  [e.g., 
those  in  initial  public  offerings)  with 
traded  options  experienced  Ugh 
volatility  less  then  ten  years  ago  but 
now  are  well  established,  less  volatile 
securities.  However,  some  equities  with 
traded  options  that  historically  have 
experienced  lower  volatiUty  have 
experienced  volatility  increases  due  to 
market  factors  or  chainges  in  the 
business  climate. 

Accordingly,  OCC  explored 
alternatives  to  using  a  ten-year  period 
for  deteimining  eqiiity  options  margin 
intervals.  As  a  result  of  its  research  into 
such  alternatives,  OCC  believes  that  the 
use  of  a  four-year  stable  distribution  for 
the  purposes  of  determining  equity 
margin  intervals  within  Equity  TIMS 
should  address  the  Commission's 
concerns.  Stable  distributions 
essentially  seek  to  fit  a  probability 
distribution  to  a  sample  of  historical 
data  without  any  implicit  assumptions 
of  normalcy.  OOC  beUeves  that  stable 


*  The  CommiMion  hu  modified  the  text  of  tha 
•ummahat  prepared  by  OOC 


distribution  parameters  will  provide  it 
with  a  greater  breadth  and  quality  of 
information  from  a  given  poiod  of 
historical  data  and  proposes  to  use  a 
four-year  period  for  purposes  of  setting 
option  margin  intervals. 

OCC  believes  the  proposed  rule 
change  is  consistent  with  the 
reqiiirements  of  Section  17A  of  Act  and 
the  rules  and  regulations  promulgated 
thereunder  becaive  Equity  TIMS  should 
enhance  OCC's  ability  to  safeguard  the 
secvuities  and  funds  for  which  it  is 
responsible. 

(B)  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

OCC  does  not  beUeve  that  the 
proposed  rule  change  will  impose  any 
burden  on  competition. 

(Q  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants  or  Others 

Written  conmwnts  were  not  and  are 

not  intended  to  be  solicited  with  respect 
to  the  proposed  nile  change  and  none 
have  been  received. 

m.  Date  of  Efibctiveness  of  the 
Proposed  Rule  Change  and  Timing  fiar 
Commission  Action 

Section  17A(b)(3)(F)  of  the  Act 
requires  that  the  rules  of  a  clearing 
agency  be  designed  to  assure  the 
safeguarding  of  securities  and  funds 
which  are  in  the  custody  or  control  of 
the  clearing  agency  or  for  which  it  is 
responsible.  "The  Commission  believes 
that  OCC's  proposal  to  utilize  Equity 
TIMS  meets  this  requirement.  Because 
the  Commission  wanted  to  analjrze  and 
to  monitor  the  results  of  the  use  of 
Equity  TIMS  before  determining 
whether  to^rant  permanent  approval, 
the  Commission  previously  approved 
the  proposed  rule  change  on  a 
temporary  basis.  Because  OCC's  use  of 
Equity  TIMS  during  the  temporary 
approval  period  has  resulted  in  better 
assessments  of  OCC's  risk  exposure 
associated  with  the  clearance  and 
settlement  of  its  clearing  members' 
equity  opticm  positions  and  has  resulted 
in  calculations  of  clearing  margin  that  . 
more  accurately  reflect  the  risk 
exposure,  the  Commission  is  now 
permanently  approving  Equity  TIMS. 

OCC  has  requested  that  the 
Commission  find  good  cause  for 
approving  the  proposal  prior  to  the 
thirtieth  day  after  the  publication  of 
notice  of  filing  of  the  proposed  rule 
change.  The  Commission  finds  good 
cause  for  approving  OCC's  proposal 
prior  to  the  thirtieth  day  after 
publication  of  notice  of  filing  because 
accelerated  approval  will  allow  OCC  to 


continue  to  use  Equity  TIMS  without 
interruption  at  the  conclusim  of  the 
current  temporary  approval  pwiod.  The 
Commission  notes  that  during  the 
previoiis  temporary  approval  periods 
neither  OOC  nor  the  Commission  have 
received  any  adverse  conunents 
regarding  Equity  TIMS,  and  none  are 
expected  with  regard  to  this  filing. 

IV.  Solicitation  of  CaaanMnts 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submission 
should  file  six  copies  thereof  virith  the 
Secretary.  Securities  and  Exchange 
Commission,  450  Fifth  Street,.  N.W., 
Washington,  D.C.  20549.  Copies  of  the 
submissions,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  mat  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
pubUc  in  arasrdance  with  the 
provisions  w  5  U.S.C  §  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Room,  450  Fifth  Street,  N.W., 
Washington,  D.C  20549.  Copies  of  sudi 
filings  will  also  be  available  for 
inspection  and  copying  at  the  principal 
office  of  OCC.  All  submissions  should 
refer  to  file  number  SR-OCC-96-16  and 
should  be  submitted  by  December  26. 
1996. 

It  is  therefore  ordered,  pursuant  to 
Section  19(b)(2)  of  the  Act,  that  the 
proposed  rule  change  (File  No.  SR- 
OOC-9&-16)  be,  and  hereby  is, 
approved  on  an  accelerated  basis. 

For  the  Commission  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.' 

Mai:garat  H.  McFailand. 
Deputy  Secretary. 

[PR  Doc.  96-30813  Filed  12-3-06;  8:45  am) 
MLUNQ  cooc  iOie-aMi 

[niliiii  No.  34-87998;  We  Mo.  8W-0CC- 

9*^-141 

Self-Regulatory  OrBanlzations:  The 
Opftlofw  Ctoaring  Corporalfon;  Notice 
of  niing  and  hnmediato  Effectiveness 
of  a  Propossd  Rule  Change  Relating  to 
Revision  of  r 


November  27, 1996. 

Pursuant  to  Section  19(b)(1)  of  the 
Seciuities  Exchange  Act  of  1934 
("Act"),*  notice  is  hereby  given  that  on 


» 17  CFR  200.30-3(«K12)  (IWS). 
»  15  U.S.C  78«(b)(l)  (19S8). 
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October  29, 1996,  The  Options  Clearing 
Corporation  ("OCC')  filed  with  the 
Securities  and  Exchange  Commission 
("Commission")  the  proposed  rule 
change  as  described  in  Items  I,  II,  and 
m  below,  which  items  have  been 
prepared  primarily  by  OCC.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Role  Change 

The  proposed  rule  change  amends 
OCC's  schedule  of  fees  to  reflect  the 
replacement  of  microfiche  with  CD- 
ROM  as  the  media  for  providing 
subscribing  clearing  members  with 
copies  of  OCC  generated  reports. 

n.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission, 
OCC  included  statements  concerning 
the  purpose  of  and  basis  for  the 
proposed  rule  change  and  d4scussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  FV  below.  OCC  has  prepared 
summaries,  set  forth  in  sections  (A),  (B), 
and  (C)  below,  of  the  most  significant 
aspects  of  such  statements.  ^ 

(A)  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

The  purpose  of  the  proposed  rule 
change  is  to  amend  OCC's  schedule  of 
fees  to  refiect  the  replacement  of 
microfiche  with  CD-ROM  as  the  media 
for  providing  subscribing  clearing 
members  with  copies  of  OCC  generated 
reports.'  OCC  currently  provides 
subscribing  clearing  members  with 
microfiche  copies  of  OCC  generated 
reports  on  a  fee  per  fiche  basis.  OCC 
now  is  proposing  to  change  the  media 
on  which  the  clearing  reports  are  stored 
from  microfiche  to  CI>-ROM.  OCC  will 
create  the  CD-ROMs  containing  reports 
for  subscribing  clearing  members  on  a 
monthly  basis.  A  reader  for  the  CD- 
ROMs  has  been  added  to  the  enhanced 
clearing  member  interface  equipment 
("ECMI  Equipment")  used  by  clearing 
members,  which  will  allow  subscribing 
clearing  members  to  access  reports  on 
their  ECMI  Equipment.  OCC  also  will 
ofi^er  to  convert  the  most  immediate 


'  The  Commiaaion  has  modiSad  the  text  of  the 
summaries  prepared  by  CXX. 

'These  reports  contain  infomiation  regarding 
clearing  members'  daily  clearance  and  settlement 
activity. 


thirty-six  months'  worth  of  historical 
reports  to  the  CD-RC^  format  for  those 
clearing  members  desiring  to  subscribe 
to  that  portion  of  the  service. 

The  conversion  to  CD-ROM  requires 
a  change  in  OCC's  schedule  of  fees.  OCC 
proposes  to  charge  subscribing  clearing 
members  $75  per  month  per  CD-ROM. 
OCC  estimates  that  one  month's  worth 
of  reports  for  each  subscribing  clearing 
member  will  currently  fit  into  one  CD- 
ROM.  The  same  fee  structure  {i.e..  $75 
j)er  month  per  CD-ROM)  will  be 
applied  to  any  clearing  member  desiring 
to  obtain  historical  reports.  During  the 
conversion  period,  OCC  will  waive  the 
first  month  fee  for  a  CD-ROM  if  a 
clearing  member  also  receives 
microfiche.  While  OCC  intends  to 
complete  the  conversion  by  December 
1996,  it  has  not  finalized  a  conversion 
schedule.  Accordingly,  the  fee 
applicable  to  reports  on  microfiche  has 
not  been  deleted  from  OCC's  schedule 
of  fees.  OCC  anticipates  that  the 
conversion  to  CD-ROM  will  generate 
savings  of  nearly.$7,000  per  month  to  its 
overall  membership  although  certain 
individual  clearing  members  might 
experience  a  small  increase  in  their 
current  monthly  costs. 

OCC  believes  that  the  proposed  rule 
change  is  consistent  with  Section 
17A(b)(3)(D)  of  the  Act «  and  the  rules 
and  regulations  thereunder  because  it 
provides  for  the  equitable  allocation  of 
reasonable  dues,  fees,  and  other  charges 
among  OCC's  participants.        ,  ^ 

(B)  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

OCC  does  not  believe  that  the 
proposed  rule  change  will  impose  any 
burden  on  competition  not  necessary  or 
appropriate  in  fiirtherance  of  the 
purposes  of  the  Act.  .,^  ■ 

(C)  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants  or  Others 

No  written  comments  have  been 
solicited  or  received.  OCC  will  notify 
the  Commission  of  any  written 
comments  received  by  OCC. 

in.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

The  foregoing  rule  change  has  become 
effective  pursuant  to  Section 
19{b)(3)(A)(ii)  of  the  Act '  and  pursuant 
to  Rule  19b-4(eH2)"  promulgated 
thereunder  because  the  proposal 
changes  a  due,  fee,  or  other  charge 


*  15  U.aC  78q-l(bX3)(D)  (1988). 
>  IS  U.S.C  7Bs(bK3XAXii)  (1988). 

•  17  CFR  240.19b-4(eX2)  (1996). 


imposed  by  OCC.  At  any  time  within 
si^  days  of  the  filing  of  such  rule         y 
change,  the  Commission  may  summarily 
abrogate  such  rule  change  if  it  appears 
to  the  Commission  that  such  action  is 
necessary  or  appropriate  in  the  public 
interest,  for  the  protection  of  investors, 
or  otherwise  in  furtherance  of  the 
purposes  of  the  Act. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  N.W., 
Washington,  D.C.  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  itom  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Section,  450  Fifth  Street,  N.W., 
Washington,  D.C.  20549.  Copies  of  such 
filing  also  will  be  available  for 
inspection  and  copying  at  the  principal 
office  of  OCC.  All  submissions  should 
refer  to  File  No.  SR-OCC-96-14  and 
should  be  submitted  by  £)ecember  26, 
1996. 

For  the  Coimnission  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. ' 

Marguet  H.  McFariand, 
Deputy  Secretary. 
IFR  Doc.  96-30879  Filed  12-3-96;  8:45  am] 

BOJJNQ  CODE  WtO-01-M 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Railroad  Administration 
[FRA  Docket  No.  RST-«&-^ 

Addendum  to  Petition  for  Waiver  of 
Compliance 

In  accordance  with  Part  211  of  Title 
49  Code  of  Federal  Regulations  (CFR). 
notice  is  hereby  given  that  the  New 
Yorit  State  Department  of 
Transportation  (NYDOT)  requested  an 
addendum  to  its  request  for  a  waiver  of 
compliance  with  certain  requirements  of 
the  CFR  in  order  to  operate  various 
types  of  equipment  at  higher  cant 
deficiencies. 


'17  CFR  200.30-3(a)(12)  (1996). 
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In  its  original  request  (see  60  Federal 
Register  No.  230,  November  30. 1995) 
NYDOT  requested  a  waiver  from  certain 
requirements  of  49  CFR  Part  213,  Track 
Safety  Standards,  for  the  purpose  of 
operating  Rohr  Turt)oliner  trainsets  at 
up  to  eight  inches  of  cant  deficiency  on 
the  Empire  Corridor  extending  from 
New  York  City,  New  York,  to  Niagara 
Falls,  New  York. 

NYDOT  now  requests  to  add  the 
National  Railroad  Passenger 
Corporation's  (Amtrak)  equipment  to  its 
request:  FL-9,  FL-9  AC,  Genesis  I  and 
n  locomotives.  Bombardier  Shoreliner 
coaches,  M-l  and  M-3  electric- 
propelled  coaches.  NYDOT  also 
proposes  to  limit  its  request  to 
undert)alance  levels  up  to  six  inches 
and  limit  the  territory  of  its  request  to 
that  portion  of  the  Empire  Corridor, 
extending  between  Penn  Station,  New 
York,  and  Poughkeepsie,  New  York^ 
over  track  owned  by  Amtrak  and  Metro- 
North  Commuter  Railroad. 

Interested  parties  are  invited  to 
participate  in  this  proceeding  by 
submitting  written  views,  data,  or 
comments  on  this  petition.  FRA  does 
not  anticipate  scheduling  a  public 
hearing  in  connection  with  these 
proceedings  since  the  facts  do  not 
appear  to  warrant  a  hearing.  If  any 
interested  party  desires  an  opportunity 
for  oral  comment,  they  should  notify 
FRA,  in  writing,  before  the  end  of  the 
comment  period  and  specify  the  basis 
for  their  request. 

All  commimications  concerning  this 
proceeding  should  identify  the 
appropriate  docket  number  (e.g..  Waiver 
Petition  Docket  No.  RST-95-3)  aiid 
must  be  submitted  in  triplicate  to  the 
Docket  ■Clerk,  Office  of  Chief  Counsel, 
Federal  Railroad  Administration,  Nassif 
Building,  400  Seventh  Street,  SW.. 
Washington,  DC  20590. 
Communications  receiv^^d  within  45 
days  of  the  date  of  this  notice  will  be 
considered  by  FRA  before  final  action  is 
taken.  Comments  received  after  that 
date  will  be  considered  as  far  as 
practicable.  All  written  communications 
concerning  these  proceedings  are 
available  for  examination  during  regular 
business  hours  (9  a.m.-5  p.m.)  at  FRA's 
temporary  docket  room  located  at  1120   . 
Vermont  Avenue,  NW.,  Room  7051, 
Washington,  DC  20005. 

Issued  in  Washington,  DC,  on  November 
25, 1996. 
PhilOlekszyk. 

Deputy  Associate  Administrator  for  Safety 
Compliance  and  Progmm  Implementattoa. 
[PR  Doc.  96-30883  Filed  12-3-96;  8:45  am] 
BILUNG  CODE  4t10-M-P 


Surface  Transportation  Board 
[STB  Finance  Docket  No.  33264] 

Indiana  HartMr  Belt  Railroad 
Company— Trackage  Rights 
Exemption— Consolidated  RaU 
Corporation 

Consolidated  Rail  Corporation 
(Conrail)  has  agreed  to  grant  non- 
exclusive overhead  trackage  rights  to 
Indiana  Harbor  Belt  Railroad  Company 
(IHB)  over  Conrail's  Bemioe  Line  from 
its  connection  with  trackage  which  IHB 
operates  at  Dolton,  Cook  County,  IL 
(M.P.  293.4±)  to  Acme  Steel,  Riverdale, 
Cook  County,  IL  (M J».  294.9±). 

The  transaction  is  scheduled  to  be 
consummated  on  November  26, 1996. 

The  trackage  rights  will  enable  IHB  to 
provide  rail  service  to  Acme  Steel. 

As  a  condition  to  this  (exemption,  any 
employees  affected  by  the  trackage 
rights  will  be  protected  by  the 
conditions  imposed  in  Norfolk  and 
Western  Ry.  Co.— Trackage  Rights— BN. 
354  I.CC.  605  (1978).  as  modified  in 
Mendocino  Coast  Ry.,  Inc. — Lease  and 
Operate.  360  I.C.C.  653  (1980). 

This  notice  is  filed  under  49  CFR 
1180.2(d)(7].  If  it  contains  false  or 
misleading  information,  the  exemption 
is  void  ab  iiutio.  Petitions  to  revoke  the 
exemption  under  49  U.S.C.  10502(d) 
may  be  filed  at  any  timis.  The  filing  of 
a  petition  to  revoke  will  not 
automatically  stay  the  transaction. 

An  original  and  10  copies  of  all 
pleadings,  referring  to  STB  Finance 
Docket  No.  33264,  inust  be  filed  with 
the  Surface  Transportation  Board,  Office 
of  the  Secretary,  Case  Control  Branch, 
1201  Constitution  Avenue.  NW., 
Washington,  DC  20423.  In  addition,  a 
copy  of  each  pleading  must  be  served  on 
Roger  A.  .Serpe,  Esq.,  Indiana  Harbor 
Beh  Railroad  Company,  175  West 
Jackson  Boulevard,  Suite  1460,  Chicago, 
IL  60604. 

Decided:  November  26, 1996. 

By  the  Board,  David  M.  Konscluiik, 
Director,  Office  of  Proceedings. 
V«rnon  A.  Williams, 
Secretary. 
IFR  Doc.  96-30717  Filed  12-3-96;  8:45  ami 

BILUNG  CODE  4*1S-0IM> 


DEPARTMENT  OF  THE  TREASURY 

Office  of  Thrift  Supervision 

Proposed  Agency  Information 
Collection  Activities;  Comment 
Request 

AGENCY:  Office  of  Thrift  Supervision, 
Department  of  Treasury. 


ACTION:  Notice  and  request  for 
comments. 

SUMMARY:  The  Department  of  the 
Treasury,  as  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden,  invites  the  general  public  and 
other  Federal  agencies  to  take  this 
opportunity  to  comment  (xi  proposed 
and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13.  Currently,  the 
Office  of  Thrift  Supervision  within  the 
Department  of  the  Treasury  is  solicitiqg 
comments  concerning  the  Merger 
Application. 

DATES:  Written  comments  should  be 
received  on  or  before  F^ruary  3, 1997 
to  be  assured  of  consideration. 
ADDRESSES:  Send  comments  to  Manager, 
Dissemination  Branch,  Records 
Management  and  Information  Policy, 
Office  of  Thrift  Supervision,  1700  G 
Street,  NW.,  Washington,  EX:  20552, 
Attention  1550-0016.  These 
submissions  may  be  hand  delivered  to 
1 700  G  Sti«et,  NW.  From  9:00  A.M.  to    - 
5:00  P.M.  on  business  days;  they  may  be 
sent  by  facsimile  transmission  to  FAX 
Number  (202)  906-7755.  Comments 
over  25  pages  in  length  should  be  sent 
to  FAX  Number  (202)  906-6956. 
Comments  will  be  available  for 
inspection  at  1700  G  Street,  NW.,  bom 
9:00  A.M.  until  4:00  PM.  on  business 
days. 

FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information 
should  be  directed  to  Pamela  Schaer, 
Corporate  Activities  Division, 
Supervision,  Office  of  Thrift 
Supervision,  1700  G  Street,  NW., 
Washington.  DC  20552,  (202)  906-7205. 
SUPPtaHBITARY  INFORMATION: 

Tide:  Merger  Application. 

OMB  Number:  1550-0016. 

Form  Nuniber:  OTS  Form  1588. 

Abstract:  The  Bank  Merger  Act  and 
OTS  regulations  require  thrifts  that 
propose  to  combine  with  either  another 
thrift  or  insiu«d  depository  institution 
to  obtain  written  approval  frtun  the 
OTS. 

Current  Actions:  OTS  is  proposing  to 
renew  this  information  collection 
without  revision. 

Type  of  Review:  Extension  of 
currently  approved  collection. 

Affected  Public:  Business  or  For 
Profit 

Estimated  Number  of  Respondents: 
96. 

Estimated  Time  Per  Respondent:  36 
hours. 

Estimated  Total  Annual  Burden 
Hours:  3,456  hours. 

Request  for  Comments:  Comments 
submitted  in  response  to  this  notice  will 
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be  sununarized  and/or  included  in  the 
request  for  OMB  approval.  All 
comments  will  become  a  matter  of 
public  record.  Comments  are  invited  on: 

(a)  Whether  the  collectian  of 
inibmiatian  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  shall  have  practical  utility: 

(b)  the  accuracy  of  the  agency's  estimate 
of  the  biuden  of  the  collection  of 
information;  (c)  ways  to  enhance  the 
quality;  (d)  ways  to  minimiae  the 
burden  of  the  collection  of  infonnation 
on  respondents,  including  the  use  of 
automated  collection  techniques  or 
other  forms  of  infonnation  technology, 
and  (e)  estimates  of  capital  or  start-up 
costs  and  costs  of  operation, 
maintenance,  and  purchase  of  services 
to  provide  information. 

Dated:  November  21. 1996. 
CathBiae  (IM.  Teti. 
Director,  RecordM  MaaagBotent  and 
Infonnation  Policy. 
[FR  Doc.  96-30792  Piled  12-3-96;  8:45  am) 


Proposed  Agency  Infonnation 
Coliectlon  Actlvttfes;  Comment 


AOENCr.  Office  of  Thrift  Supervision. 
Department  of  Treasury. 
ACTION:  Notice  and  request  for 
comments. 

SUMMARY:  The  Department  of  the 
Treasury,  as  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden,  invites  the  gmeral  public  and 
other  Federal  agencies  to  take  this 
opportunity  to  comment  on  proposed 
and/ or  continuing  information 
collections,  as  required  by  the 
Paperworic  Redw^on  Act  of  1995, 
Public  Law  104-13.  Currently,  the 
Office  of  Thrift  Supervision  within  the 
Department  of  the  Tnasury  is  soliciting 
comments  concerning  the  Application 
to  ccmvert  from  mutiial  to  stock  form  of 
OMmership. 

0ATC8:  Written  comments  should  be 
received  on  or  before  February  3. 1997 
to  be  assiued  of  consideration. 
ADDRESSES:  Send  comments  to  Manager. 
Dissemination  Branch.  Records 
Managnnent  and  Infonnation  Policy. 
Office  of  Thrift  Supervision,  1700  G 
Street.  NW.,  Washington,  DC  20552. 
Attention  1550-0014.  These 
submissions  may  be  hand  delivered  to 
1700  G  Street.  NW.  From  9:00  A.M.  to 
5:00  P.M.  on  business  days;  they  may  be 
sent  by  facsimile  transmission  to  FAX 
N\unb«-  (202)  906-7755.  Comments 
over  25  pages  in  length  should  be  sent 


to  FAX  Numbw  (202)  906-6956. 
CcHnments  will  be  available  for 
inspection  at  1700  G  Street.  NW.,  from 
9:00  A.M.  until  4.-00  P.M.  <m  business 
days. 

FOR  FURTHER  MFORMATION  OONTACT: 
Requests  for  additional  infonnation 
should  be  directed  to  Pamela  Schaar, 
Corporate  Activities  Division, 
Supervision.  Office  of  Thrift 
Superviaon,  1700  G  Street.  NW.. 
Washington.  DC  20552.  (202)  906-7205. 
8UPPI.aeiTARY  MFORMATKM: 

Title:  Application  from  Mutual  to 
Stock  Conversions. 

OMB  Number:  1550-0014. 

Form  Number.Nai  Applicable. 

Abstract:  This  application  provides 
OTS  with  information  necessary  to 
review  the  proposed  conversion  from 
mutual  to  stock  form  of  institution  and 
ensure  that  the  memben  of  the  mutual 
institution  are  provided  with  sufficient 
information  to  make  an  informed 
decision  about  the  conversion. 

Current  Actions:  OTS  is  proposing  to 
renew  this  information  colwcticn 
without  revision. 

Type  of  Review:  Extaasioa  of  . 
currently  approved  collection.    ° . ' 

Affected  Public:  Business  at  For 
Profit 

Estimated  Number  of  Respondents: 
61. 

Estimated  Time  Per  Respondent:  500 
hours. 

Estimated  Total  Aimual  Burden 
Hours:  30.500  hours. 

Request  for  (Jomments:  Comments 
submitted  in  response  to  this  notice  will 
he  summarized  and/or  included  in  the 
request  for  OMB  approval.  All 
comments  will  become  a  matter  of 
public  record.  Comments  are  invited  on: 

(a)  Whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  shall  have  practical  utility; 

(b)  the  accuracy  of  the  agency's  estimate' 
of  the  burden  of  the  collection  oi 
information;  (c)  ways  to  enhance  the 
quality;  (d)  ways  to  minimize  the 
burden  of  the  collection  of  infonnation 
on  respondents,  including  the  use  of 
automated  collection  techniques  or 
other  fcHins  of  information  technology, 
and  (e)  estimates  of  capital  or  start-up 
costs  and  costs  of  operation, 
maintenance,  and  purchase  of  services 
to  provide  information. 

Dated:  November  21. 1996. 
Caikertne  CM.  Tsti, 
Diroctor.  Records  Management  and 
Infonnation  Policy. 

(FR  Doc  96-30793  Filed  12-3-96;  8:45  em) 
MLUNQ  OOOC  t7»-t1-# 


Submission  for  (MB  Rvvtaw; 
Commsnt  RspussI 

November  21. 1996. 

The  Office  of  Thrift  Supervision 
(OTS)  has  submitted  the  following 
public  information  collection 
requirement(s)  to  OMB  for  review  and 
clearance  under  the  Paperworic 
Reduction  Act  of  1995,  Public  Law  104- 
13.  Copies  of  the  submission(s]  may  be 
obtained  by  calling  the  OTS  Clearance 
Officer  listed.  Comments  regarding  this 
infonnation  collection  should  be 
addressed  to  the  OMB  reviewer  listed 
and  to  the  OTS  Clearance  Officer,  Office 
of  Thrift  Supervision,  1700  G  Street,  N. 
W.,  Washingtcm,  D.C.  20552. 

(MiB  Number:  1550-0005. 

Form  NunAer  OTS  Forms  138, 138E. 
and  138F. 

Type  of  Review:  Extension  of 
Currently  Approved  Collection. 

Title:  Application  few  Pennission  to 
Organize.  A  Federal  Savings 
AssodaticKi. 

Description:  The  information 
collected  is  evaluated  by  the  OTS  staff 
to  determine  whether  requests  by 
organizing  groups  for  pennission  to 
esUd>lish  a  new  Federal  savings 
association  comply  with  applicable 
Federal  laws  and  OTS  regulations  and 
policies. 

Respondents:  Savings  and  Loan 
Associations  and  Savings  Banks. 

Estimated  Niunber  of  Respondents:  3. 

Estimated  Burden  Hours  Per 
Respondent:  98  hours  average. 

Frequency  of  Response:  1  per  year. 

Estimated  Total  Reporting  Burden: 
294  hours. 

Clearance  Officer:  Colleen  M.  Devine. 
(202)  906-6025,  Office  of  Thrift 
Supervision,  1700  Street,  N.  W.. 
Washington.  D.C.  20552. 

OMB  Reviewer:  Alexander  Hunt,  (202) 
395-7860,  Office  of  Management  and 
Budget,  Room  10226,  New  Executive 
Office  Building.  Washington.  D.C. 
^0503. 

CKLTeti. 
',  Records  Management  and 
•tion  Policy. 

96-30794  i'lled  12-03-96;  8:45  am) 
oootsiss-ei-p 


DEPARTMENT  OF  THE  TREASURY 

Offlcs  of  Thrift  Supervision 

SutNnlssion  for  OMB  Rsview; 
Commsnt  Rsqusst 

November  21, 1996. 

The  Office  of  Thrift  Supervision 
(OTS)  has  submitted  the  following 
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public  information  collection 
requirement(s)  to  OMB  for  review  and 
clearance  under  the  Paperwork 
Reduction  Act  of  1995.  Public  Law  104- 
13.  Copies  of  the  submission(s)  may  be 
obtained  by  calling  the  OTS  Clearance 
Officer  listed.  Comments  regarding  this 
information  collection  should  be 
addressed  to  the  OMB  reviewer  listed 
and  to  the  OTS  Clearance  Officer,  Office 
of  Thrift  Supervision.  1700  G  Street, 
N.W.,  Washington.  D.C.  20552. 

OMB  Number:  1550-0007. 

Form  Number:  OTS  Form  1582.       "    "■ 

Type  of  Review:  Extension  of 
Currently  Approved  Collection. 

Title:  Application  for  conversion  from 
a  state-chartered  association  to  a 
Federally-chartered  association 

Description:  Section  5(i)  of  the  Home 
Owners'  Loan  Act  and  12  CFR  Sections 
543.8  and  552.2  require  the  OTS  to  act 
on  requests  by  state-chartered 
institutions  proposing  to  convert  to 
Federal  charter. 

Respondents:  Savings  and  Loan 
Associations  and  Savings  Banks. 

Estimated  Number  of  Respondents: 
60. 

Estimated  Burden  Hours  Per 
Respondent:  4  hours  average. 

Frequency  of  Response:  1  per  year. 

Estimated  Total  Reporting  Burden: 
240  hours. 

Clearance  Officer:  Colleen  M.  Oevine, 
(202)  906-^025.  Office  of  Thrift 
Supervision.  1700  Street,  N.W., 
Washington.  D.C.  20552. 

OMB  Reviewer:  Alexander  Hunt,  (202) 
395-7860,  Office  of  Management  and 
Budget.  Room  10226.  New  Executive 
Office  Building.  Washington.  D.C. 
20503. 

Catherine  C.  M.  Teti. 
Director,  Records  Management  and 
Information  Policy. 

(FR  Doc.  96-30795  Filed  12-03-96;  8:45  am) 
BtLUNQ  CODE  672IM)1-P 


Submission  for  OMB  Review; 
Comment  Request 

November  21, 1996. 

The  Office  of  Thrift  Supervision 
(OTS)  has  submitted  the  following 


public  information  collection 
requirement(s)  to  OMB  for  review  and 
clearance  under  the  Paperwork 
Reduction  Act  of  1995.  Public  Law  104-. 
13.  Copies  of  the  submission{s)  may  be 
obtained  by  calling  the  OTS  Clearance 
Officer  listed.  Comments  regarding  this 
information  collection  should  be 
addressed  to  the  OMB  reviewer  listed 
and  to  the  OTS  Clearance  Officer,  Office 
of  Thrift  Supervision.  1700  G  Street. 
N.W..  Washington.  D.C.  20552. 

OMB  Number:  1550-0006. 

Form  Number:  OTS  Forms  1450  and 
1558. 

Type  of  Review:  Extension  of 
Currently  Approved  Collection. 

Title:  Branch  Offices. 

Description:  12  CFR  Section  545.92 
requires  federally-chartered  institutions 
proposing  to  establish  a  branch  office  or 
to  change  the  location  of  a  branch  office 
to  file  an  application  or  notice  with  the 
OTS.  Section  228  of  the  Federal  Deposit 
Insurance  Corporation  Improvement  Act 
requires  insured  thrifts  to  adopt  a  policy 
with  respect  to  branch  closings. 

Respondents:  Savings  and  Loan 
Associations  and  Savings  Banks. 

Estimqifid  Number  of  Respondents: 
1.379. 

Estimated  Burden  Hours  Per 
Respondent:  1.94  hours  average. 

Frequency  of  Response:  1  per  year. 

Estimated  Total  Reporting  Burden: 
2,685  hours. 

Clearance  Officer:  Colleen  M.  Devine, 
(202)  906-6025.  Office  of  Thrift 
Supervision.  1700  G  Street.  N.W.. 
Washington.  D.C.  20552. 

OMB  Reviewer:  Alexander  Hunt,  (202) 
395-7860,  Office  of  Management  and 
Budget,  Room  10226,  New  Executive 
Office  Building,  Washington.  D.C. 
20503. 
Catiierine  CM.  Teti, 

Director,  Records  Management  and 
Information  Policy. 

(FR  Doc.  96-30796  Filed  12-3-96;  8:45  ami 
eiLUNa  oooc  cno-oi-r 


Submission  for  OMB  Review; 
Comment  Request 

November  21, 1996. 

The  Office  of  Thrift  Supervision 
(OTS)  has  submitted  the  following 
public  information  collection 
requirement(s)  to  OMB  for  review  and 
clearance  under  the  Paperwork ' 
Reduction  Act  of  1995,  Public  Law  104- 
13.  Copies  of  the  submission(s)  may  be 
obtained  by  calling  the  OTS  Clearance 
Officer  listed.  Comments  regarding  this 
information  collection  should  be 
addressed  to  the  OMB  reviewer  listed 
and  to  the  OTS  Clearance  Officer,  Office 
of  Thrift  Supervision,  1700  G  Street. 
N.W.,  Washington.  D.C.  20552. 

OMB  Number:  15550-0037. 

Form  Number:  OTS  Form  1240. 

Type  of  Review:  Extension  of 
Currently  Approved  Collection. 

Title:  Trust  Powers. 

Description:  12  CFR  Section  550.2 
requires  a  savings  association  proposing 
to  exercise  fiduciary  powers  to  file  an 
application  indicating  which  trust 
services  it  wishes  to  offer  and  providing 
sufficient  information  for  the  OTS  to 
aspprove  or  deny  the  application. 

Respondents:  Savings  and  Loan 
Associations  and  Savings  Banks. 

Estimated  Number  of  Respondents: 
13. 

Estimated  Burden  Hours  Per 
Respondent:  9  hours. 

Frequency  of  Response:  1  per  year. 

Estimated  Total  Reporting  Burden: 
117  hours. 

Clearance  Officer:  Colleen  M.  IDevine, 
(202)  906-6025,  Office  of  Thrift 
Supervision.  1700  G  Street.  N.W., 
Washington,  D.C.  20552. 

OMB  Reviewer:  Alexander  Hunt.  (202) 
395-7860,  Office  of  Management  and 
Budget.  Room  10226.  New  Executive 
Office  Building.  Washington.  D.C. 
20503. 

Catherine  CM.  Teti, 
Director,  Records  Management  and 
Information  Policy. 

[FR  Doc.  96-30797  Filed  12-3-96;  8:45  ami 
BHJJNG  CODE  6720-01-P 
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Part  II 


Department  of 
Housing  and  Urban 
Development 


24  CFR  Part  242 

Multilamily  Mortgage  Insurance— Risk- 
Sharing  for  Hospitals;  Proposed  Rule 
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DEPARTMENT  OF  HOUSING  ANO 
URBAN  DEVELOPMENT 

24CFRPaft242 

[DociMt  Ho.  FR-3t14-P-eil 
RtN2S02-AB5S 

Muttifamily  Mortgage  Insurance— RMc- 
Sharing  for  Hospitals 

AGB«CY:  OfRce  of  the  Assistant 
Secretary  for  Housing-Federal  Housing 
Commissioner,  HUD. 
ACTION:  Proposed  rule. 

SUMMARY:  The  Department  is  proposing 
to  expand  the  concept  of  risk-shfuing  to 
insuring  mortgages  to  finance  the  new 
construction  or  rehabilitation  of 
hospitals  or  improvement  of  hospitals. 
This  program  is  structured  under 
existing  mortgage  insurance  authority. 
The  program  would  provide  a  new  form 
of  credit  enhancement  for  constructing 
and  rehabilitating  hospitals. 
DATES:  Comments  must  be  submitted  on 
or  before  February  3, 1997. 
AOORESSES:  Interested  persons  are 
invited  to  submit  comments  regarding 
this  proposed  rule  to  the  Rules  Docket 
Clerk,  Office  of  General  Counsel,  Room 
10276,  Department  of  Housing  and 
Urban  Development.  451  Seventh  Street, 
S.W..  Washington,  D.C.  20410. 
Communications  should  refer  to  the 
above  docket  number  and  title.  A  copy 
of  each  communication  submitted  will 
be  available  for  public  inspection  and 
copying  between  7:30  a.m.  and  5:30 
p.m.  weekdays  at  the  above  address. 
FAXED  comments  will  not  be  accepted. 
FOR  FUfTTHER  MFOnMATION  CONTACT:  John 
U.  Sepulveda,  Director,  Hospital 
Mortgage  Insurance  Staff,  Office  of 
Housing,  451  Seventh  Street,  S.W., 
Washington,  D.C.  20410,  telephone 
(202)  708-0599.  The  above  telephone 
number  may  be  accessed  through  TTY 
by  calling  the  Federal  Relay  Service  at 
(202)  708-9300  or  1-800^77-8339). 
(Except  for  the  "800"  number,  these  are 
not  toll-free  numbers.) 

SUPPI^KENTARY  INFOfMNATION: 
Backgronnd 

HUD  is  reviewing  all  its  mortgage 
insurance  programs  in  an  eflbrt  to  make 
them  more  accessible  and  responsive  to 
end-users. 

Risk-sharing  has  already  been 
successfully  implemented  for 
multifamily  mortgage  insurance  and  has 
been  recently  proposed  for  single  family 
mortgage  insurance.  Thus,  the  proposed 
rule  for  hospitals  represents  a 
continuation  of  the  Department's  efforts 
to  "partner"  effectively  with  State 


finance  agencies  and  others  to  improve 
the  delivery  of  credit  enhancement. 

HUD  recognizes  the  need  for  many  of 
the  market-driven,  cost-saving  reforms 
which  are  sweeping  hospitals  and  the 
health  care  industry,  such  as:  (1)  The 
shift  from  inpatient  hospital  care  to 
outpatient  (ambulatory)  care;  (2)  the 
shift  from  fee-for-service  to  managed 
care;  and  (3)  the  shift  from  independent 
stand-alone  hospitals  to  vertically  and 
horizontally  integrated  health  care 
systems.  HUD  expects  to  seek  statutory 
authority  to  give  FHA  greater  flexibility 
to  design  and  implement  products 
which  will  be  responsive  to  these 
changes.  The  proposed  risk-sharing 
program  represents  what  we  can  do 
NOW  undcHT  existing  statutory  authority. 
Implementing  risk-sharing  now  for  the 
Section  242  program  will  enable  the 
Department  to  build  a  partnering 
infrastructiira  involving  State  health 
care  facility  financing  agencies,  private 
mortgage  and  bond  insurers  and       .  . 
investment  and  mortgage  bankers, 
which  will  ensure  that  hospitals  and 
related  health  care  facilities  retain 
access  to  capital  during  this  period  of 
major  structural  changes  in  the  industry. 

The  primary  purpose  of  the  Hospital 
Risk-Shsu-ing  program  is  to  provide  a 
new  form  of  credit  enhancement  for 
constructing  and  rehabilitating 
hospitals,  i.e.,  using  insurance  by  HUD, 
pursuant  to  risk-sharing  agreements 
with  qualified  public  and  private     •  'r» 
financing  agencies,  to  develop  and  ' 
improve  hospitals.  Using  a  risk-shared 
credit  enhancement  program  should 
leverage  access  to  capital  markets  and 
thereby  result  in  hospital  facilities  and 
services  appropriate  to  local  needs.  By 
permitting  State  financing  agencies  and 
private  sector  financing  firms  to  risk- 
share  with  HUD  in  the  construction  and 
rehabilitation  of  hospitals,  HUD  expects 
a  more  efficient  financing  process  which 
should  maximize  the  hospitals  ability  to 
get  the  lowest  cost  financing  available  in 
the  market  place. 

HUD  furtner  expects  that  by  allowing 
a  risk-sharing  finance  partner  to 
underwrite,  process  and  service  the 
loans  and  to  manage  and  dispose  of 
property  that  goes  into  unremedied 
default  the  hospital  program  will  be  run 
very  effectively.  HUD  also  expects  that 
the  Hospital  Risk-Sharing  program  will 
increase  the  chances  of  the  insured 
hospital's  successful  operation  as  the 
risk-sharing  partners  have  a  financial 
incentive  to  assure  cost  effective 
operations  and  will  be  in  closer 
proximity  to  the  hospital  thereby  having 
a  better  understanding  of  local  market 
conditions.  Finally,  if  a  hospital 
encounters  adverse  economic 
conditions  that  force  its  failure,  HUD's 


risk-sharing  partner  should  be  in  a 
better  position  to  minimize  HUD's 
losses  as  it  would  have  a  more  complete 
imderstanding  as  to  what  disposition 
alternatives  are  available  and  which  one 
would  maximize  HUD's  financial 
position. 

HUD  is  proposing  to  use  the  authority 
to  insure  mortgages  under  the  Hospital 
Insurance  Program  under  section  242 
pursuant  to  the  coinsurance  authority 
under  section  244  of  the  National 
Housing  Act  to  design  such  a  Hospital 
Risk-Sharing  Mortgage  Insurance 
Program.  The  program  would  be  similar 
to  the  Multifamily  Risk-Sharing 
Insurance  Program  set  out  at  24  CFR 
part  266.  As  with  that  program,  HUD 
and  the  mortgagee  would  share  the  risk 
of  loss  as  specified  in  the  risk-sharing 
agreement.  The  risk-sharing  agreement 
is  a  contract  setting  out  the  rights  and 
obligations  of  HUD  and  the  mortgagee. 
(See  §  242.304  for  a  summary  of  its 
contents.)  The  Department  would  issue 
the  insurance  commitments  and  would 
endorse  mortgage  notes  for  insurance. 
Mortgages  would  have  to  meet  HUD's 
normal  underwriting  requirements  for 
the  hospital  full  insurance  program. 

The  Commissioner's  endorsement  of 
the  mortgage  note  for  insurance  would 
specify  whether  the  Department,  upon  a 
mortgage  default,  would  pay  a  full 
initial  claim  or  would  pay  an  initial 
claim  based  upon  the  full  initial  claim 
amount  multiplied  by  HUD's  percentage 
of  the  risk.  The  latter  formula  is  new  to 
this  program. 

In  the  event  of  a  mortgage  defoult, 
HUD  would  pay  an  insurance  claim 
shortly  after  the  default  and  would 
receive  a  debenture  or  note  in  like 
amount  from  the  mortgagee  (§  242.428). 
The  mortgagee  would  retain  the 
mortgage.  At  the  end  of  five  years  or 
upon  sale  of  the  hospital  after 
foreclosure  or  acquisition  by  the 
mortgagee,  HUD  would  determine  the 
total  loss  and  the  parties  would  make 
the  necessary  payments  for  each  to  have 
its  respective  share  of  the  loss. 

HUD  i&also  proposing  a  cap  on  its 
share  of  the  loss  equal  to  the  unpaid 
principal  balance  of  the  mortgage  note 
as  of  the  date  of  default  multiplied  by 
HUD's  percentage  of  the  risk  (§  242.450). 
Operating  deficits  after  default 
constitute  a  liability  over  which  HUD 
would  have  no  control.  Since  the 
mortgagee  will  retain  the  mortgage  after 
default,  the  Department  believes  that  a 
cap  will  provide  a  stronger  economic 
incentive  to  service  the  mortgage  in  a 
manner  that  will  minimize  accrual  of 
operating  deficits  than  would  a  straight 
risk-sharing  formula. 

Section  242.430  contains  a  partial 
payment  of  claims  procedure  similar  to 


c 
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that  provided  in  §  266.630  of  the 
Multifamily  Risk-Sharing  Insurance 
Program  rule.  HUD  has  implemented 
this  procedure  under  the  authority 
provided  in  section  244(a)  of  the 
National  Housing  Act  for  HUD  to 
determine  the  method  of  calculating 
insurance  benefits.  It  is  not  based  on 
section  541  of  the  National  Housing  Act, 
which  authorizes  partial  payments  of 
claim  for  certain  full  insurance 


proKrams. 

finis  proposed  rule  follows  the 
Multifamily  Risk-Sharing  Insurance 
Program  rule  on  sharing  of  mortgage 
insurance  premiums,  namely,  they  are 
shared  in  direct  proportion  to  share  of 
risk  (§  242.404).  The  Department 
specifically  invites  public  comment  oa 
this  structure,  particularly  in  view  of  the 
proposed  sharing  of  the  initial  claim 
payment  and  of  HUD's  cap  on  liability. 
It  should  be  noted  that,  imder  section 
244(a)  of  the  National  Housing  Act,  the 
total  premium  charged  may  not  exceed 
the  premium  applicable  under  the  full 
insiuance  program,  which  is,  in  general, 
0.5  percent  of  unpaid  principal  balance. 
(See  24  CFR  207.252  to  207.252c  and 
242.251.) 

As  part  of  its  effort  at  streamlining  its 
regulations,  the  Department  has  chosen 
to  leave  much  of  the  detailed 
procedures  to  be  established 
contractually  through  the  risk -sharing 
agreement  rather  than  in  this  rule.  This 
proposed  rule  does  contain,  in  detail, 
the  claims  payment  requirements.  This 
is  consistent  with  the  Department's 
historic  practice  in  both  its  single  family 
and  multifamily  mortgage  insurance 
programs  of  having  the  contract  of 
insurance  evidenced  by  issuance  of  a 
mortgage  insurance  certificate  or  by 
endorsement  of  the  note,  with  an 
incorporation  by  reference  of  the 
appropriate  regulations.  That  method 
has  proved  highly  efficient  for  those 
high-volume  programs  where  the 
contract  of  insurance  must  follow 
readily-assignable  mortgages.  The 
Hospital  Risk-Sharing  Program  should 


be  a  much  smaller  volume  program  in 
terms  of  numbers  of  mortgages.  The 
mortgages  themselves  would  not  be 
assignable  (§  242.416).  The  Department 
seeks  comment  on  the  feasibility  and 
desirabiUty  of  establishing  these 
requirements  contractually  through  the 
risk-sharing  agreement  or  addenda  to 
the  risk-sharing  agreement. 

Findings  and  Certifications 

Paperwork  Reduction  Act  Statement 

The  proposed  information  collection 
requirements  contained  at  §§  242.304, 
242.426,  242.430,  242.430,  242.432, 
242.440,  and  242.442  of  this  rule  have 
been  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review,  under  section  3507(d)  of  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  Chapter  35). 

-  (a)  In  accordance  with  5  CFR 
1320.5(a)(l)(iv),  the  Department  is 
setting  forth  the  following  concerning 
the  proposed  collection  of  information: 

(1)  Title  of  the  information  collection 
proposal:  Risk-Sharing  for  Hospitals 

(2)  Summary  of  the  collection  of 
information: 

The  information  collection 
requirements  identified  in  the  proposed 
rule  consist  of:  (i)  the  appUcation  tor 
hospital  mortgage  insurance;  and  (ii) 
documents  relating  to  the  filing  of  a 
claim  for  mortgage  insurance  benefits 
pursuant  to  a  risk-sharing  agreement. 

(3)  Description  of  the  need  for  the 
information  and  its  proposed  use: 

(A)  The  appUcation  for  hospital 
mortgage  insurance  consists  of  a  Form 
HUD-92013  (OMB  No.  2502-0029)  and 
series  of  supporting  docimients, 
including,  for  example:  a  Certificate  of 
Need  (in  States  that  require  a  Certificate 
of  Need)  or  a  State-sponsored  study 
demonstrating  need  (in  States  that  do 
not  require  Certificates  of  Need);  a_ 
pro}ect  narrative;  organizational 
documents;  accreditation  reports; 
audited  financial  statements  and 
operating  statistics  for  the  last  five 
years;  a  five-year  business  plan;  a 


detailed  feasibility  study;  architectural/ 
engineering  documeiitatioa;  and 
assurances  of  compliance  with 
applicable  Federal  statutes  and 
Executive  Orders.  This  information  is 
used  to:  (i)  verify  the  hospital's 
eligibility  for  FHA  mortgage  insurance; 
(ii)  ascertain  the  need  for  a  proposed 
hospital  construction  project  and  define 
its  scope,  design  and  cost;  (iii)  assess  the 
applicant  hospital's  financial  strength 
and  project  feasibiHty;  and  (iv)  provide 
a  basis  for  thorough  evaluation  and 
underwriting  of  the  proposed  project. 

(B)  Documents  relating  to  the  claim 
for  mortgage  insurance  benefits  include 
the  following  standard  HUD  forms: 
Notice  of  Defauh,  Form  HUD-92426 
(OMB  No.  2502-0041);  Application  fw  . 
Initial  Claim  Payment.  Form  HUD- 
92747  (OMB  No.  2502-0419);  and  Form 
HUD-92742.  Application  for  Final 
Claim  Payment  and  Fiscal  Data  in 
Support  of  Claim  for  Insurance  Benefits 
(OMB  No.  2502-0415):  and  non- 
standard forms  including  an  appraisal  of 
the  defaulted  hospital  and  annual 
certified  statement  of  amounts  due.  This 
information  is  used  to  compute  the 
amount  of  the  insurance  benefits  which 
the  risk-sharing  lender  is  entitled  to 
receive  in  the  event  of  a  claim. 

(4)  Description  of  the  likely 
respondents,  including  the  estimated 
number  of  likely  respondents,  and 
proposed  firequency  of  response  to  the 
collection  of  information: 

The  application  for  hospital  mortgage 
insurance  is  prepared  jointly  by  the 
applicant  hospital  and  its  investment 
banker  (mortgagee).  Documents  relating 
to  claims  for  mortgage  insurance 
benefits  are  prepared  by  the  mortgagee. 
The  estimated  number  of  respondents 
and  proposed  frequency  of  responses 
are  included  in  paragraph  (5), 
immediately  below. 

(5)  Estimate  of  the  total  reporting  and 
recordkeeping  burden  that  will  result 
from  the  collection  of  information: 


Description  of  annual  infonnation  collection 


§242.304  HUD  92013,  Hospital— Section  242,  Application  for  Project 
Mortgage  Insurance,  OMB  No.  2502-0029 '  

§  242.426(c)  HUD  92426.  Notice  of  Default  Status  on  Multitafnily 
Housing  Projects  OMB  No.  2502-0041 '  

§  242.426(d)  /^ication  for  Inrtial  Claim  Payment:  HUD  92747,  Ap- 
plication for  Insurance  Benefits.  OMB  No.  2502-0419 '  

§242.426(d)  Application  for  Partial  Claim  Payment 

§  242.430(b)  Par^l  Qaim  Payment  Mortgagee  Submission 

§  242.430(d)(5)  Annual  Certified  Statement  of  Amounts  Due 

§242.432  WittKJrawal  of  Claim:  HUD  92426,  Notice  of  Default  Status 
on  Multifamily  Housing  Projects,  OMB  No.  2502-0041 '  

§  242.440  Appraisal : 


Number  of 
respondents 


V, 


Responses 
per  re- 
spondent 


Total  annual 
responses 


f-kxirs  per  re- 
sponse 


750 


1 

20 

5 

1 
100 


Total  burden 


2,250 


0.08 
1 
20 
5 

1 
100 
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Description  of  annual  viiomurtion  codection 

r^umberof 
respondents 

Respor)ses 
per  re- 
spondent 

Total  annual 
responses 

Hours  per  re- 
sponse 

Total  tiurden 

1 

1 

1 

0.5 

§242.442  HUD  92742,  Application  ror  Final  ciaNTi  Fiscal  Data  m 
Support  of  Claim  for  Insurance  Benefits,  Ot^  No.  2502-0415  *  .... 

0.5 

*  These  terns  involve  existing  information  collection  requirements  for  vvtiicfi  HUD  is  adjusting  burden  Iwur  estimates  or  is  seeking  reinstate- 
ment of  an  OMB  control  number. 


(b)  In  accordance  with  5  CFR 
1320.8(d)(1),  the  Department  is 
soliciting  comments  from  members  of 
the  public  and  affected  agencies 
concerning  the  proposed  collection  of 
information  to: 

(1)  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including  • 
whether  the  information  will  have 
practical  utility; 

(2)  Evaluate  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information; 

(3)  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

(4)  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond;  including  through  the 
use  of  appropriate  automated  collection 
techniques  or  other  forms  of  information 
technology,  e.g.,  permitting  electronic 
submission  of  responses. 

Interested  persons  are  invited  to 
submit  comments  regarding  the 
information  collection  requirements  in 
thi&  proposal.  Comments  must  be 
received  within  sixty  (60)  days  from  the 
date  of  this  proposal.  Comments  must 
refer  to  the  proposal  by  name  and 
docket  number  (FR-3447)  and  must  be 
sent  to:  Joseph  F.  Lackey,  Jr.,  HUD  Desk 
Officer,  Office  of  Management  and. 
Budget,  New  Executive  Office  Building, 
Washington.  DC  20503. 

Executive  Order  12866 

This  proposed  rule  was  reviewed  by 
the  Office  of  Management  and  Budget 
(OMB)  under  Executive  Order  12866, 
Regulatory  Planning  and  Review.  Any 
changes  made  to  the  proposed  rule  as  a 
result  of  that  review  are  clearly 
identified  in  the  docket  file,  which  is 
available  for  public  inspection  in  the 
office  of  the  Department's  Rules  Docket 
Clerk,  room  10276,  451  Seventh  Street, 
SW.  Washington,  DC  20410. 

Environmental  Impact 

A  Finding  of  No  Significant  Impact 
with  respect  to  the  environment  has 
been  made  in  accordance  with  HUD 
regulations  at  24  CFR  part  50 
implementing  section  102(2)(C)  of  the 
National  Environmental  Policy  Act  of 
1969, 42  U.S.C.  4332.  The  Finding  of  No 


Significant  Ipipact  is  available  for  public 
inspection  and  copying  between  7:30 
a.m.  and  5:30  p.m.  weekdays  at  the 
Office  of  the  Rules  Docket  Clerk,  451 
Seventh  Street,  SW,  Room  10276, 
Washington,  DC  20410-0500. 

Unfunded  Mandates  Reform  Act 

The  Secretary  has  reviewed  this 
proposed  rule  before  publication  and  by 
approving  it  certifies,  in  accordance 
with  the  Unfunded  Mandates  Reform 
Act  of  1995  (2  U.S.C.  1532),  that  this 
proposed  rule  does  not  impose  a  Federal 
mandate  that  will  result  in  the 
expenditure  by  State,  local,  and  tribal 
governments,  in  the  aggregate,  or  by  the 
private  sector,  of  $100  million  or  more 
in  any  one  year. 

Executive  Order  12612,  Federalism 

The  General  Counsel,  as  the 
Designated  Official  under  section  6(a)  of 
Executive  Order  12612,  Federalism,  has 
determined  that  the  policies  contained 
in  this  proposed  rule  would  not  have 
substantial  direct  effects  on  States  or 
their  political  subdivisions,  or  the 
relationship  between  the  Federal 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  Ihe  various 
levels  of  government.  As  a  result,  the 
proposed  rule  is  not  subject  to  review 
under  the  Order.  Specifically,  the 
requirements  of  this  proposed  rule  are 
directed  to  lenders  and  do  not  impinge 
upon  the  relationship  between  the 
Federal  government  and  State  and  local 
governments. 

Executive  Order  12606,  the  Family 

The  General  Counsel,  as  the 
Designated  Official  under  Executive 
order  12606,  The  Family,  has 
determined  that  this  proposed  rule 
would  not  have  potential  for  significant 
impact  on  family  formation, 
maintenance,  and  general  well-being, 
and,  thus,  is  not  subject  to  review  under 
the  Order.  No  significant  change  in 
existing  HUD  policies  or  programs 
would  result  from  promulgation  of  this 
proposed  rule,  as  those  policies  and 
programs  relate  to  family  concerns. 

Impact  on  Small  Entities 

The  Secretary,  in  accordance  with  the 
Regulatory  Flexibility  Act  (5  U.S.C. 
605(b)),  has  reviewed  and  approved  this 


proposed  ru^e,  and  in  so  doing  certifies 
that  this  proposed  rule  would  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 
The  proposed  rule  would  provide  a  risk- 
sharing  alternative  to  full  mortgage 
insurance  and  should  be  beneficial  to 
both  small  and  large  entities. 

The  Catalog  of  Federal  Domestic 
Assistance  program  number  is  14.128. 

List  of  Subiects  in  24  CFR  Part  242 

Hospitals,  Mortgage  insurance, 
Reporting  and  recordkeeping 
requirements. 

Accordingly,  part  242  of  title  24  of  the 
Code  of  Federal  Regulations  is  proposed 
to  be  amended  as  follows: 

PART  242— MORTQAGE  INSURANCE 
FOR  HOSPITALS 

1.  The  authority  citation  for  part  242 
is  revised  to  read  as  follows: 

Authority:  12  U.S.C  1715b,  1715n(t).  and 
1715Z-7;  42  U.S.C.  3535(d).  Subparts  C  and 
D  are  also  issued  under  12  U.S.C.  1715z-9. 

2.  The  heading  for  subpart  A  is 
revised  to  read  as  follows: 

Subpart  A — Eligibility  Requirements- 
Full  insurance  Program 

3.  The  heading  for  subpdtt  B  is 
revised  to  read  as  follows: 

Subpart  B — Contract  Rights  and 
Obligations — Full  Insurance  Program 

4.  New  subparts  C  and  D  are  added, 
to  read  as  follows: 

Subpart  C— Eligibility  Raqutrements— Risk- 
Shared  Insurance  Program 

242.301  Purpose  and  scope. 

242.302  Definitions. 

242.303  Eligibility  to  enter  into  risk-sharing 
agreement. 

242.304  Risk-sharing  agreement 

242.305  Cross-cutting  regulations. 

Sut)f>art  D— Contract  Rights  aiKl 
OtMlgatlons — Risk-Shared  Insurance 
Program 

Mortgage  lasuranoe  Premiums 

242.400    Mortgage  insurance  premium: 

Insurance  upon  completion. 
242.402    Mortgage  insurance  premium: 

Insured  advances. 
242.404    Mortgage  insurance  premium: 

Other  requirements. 
242.406    Mortgage  insurance  premium: 

Duration  and  method  of  paying. 
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242.408    Mortgage  insurance  premium:  Pro 
rata  refund. 

Insurance  Endorsement 

242.412    Insurance  endorsement        v,  - 
Asaignments 

242.416    Transfer  of  partial  interest  under 
participation  agreement. 

Termination 

242.420    Termination  of  contract  of 

insiu-ance. 
242.422    Notice  and  date  of  termination  by 

the  Commissioner. 

Claim  Procedttres 

242.426    Notice  of  defeult  and  filing  an 

insurance  claim. 
242.428    Initial  claim  payments. 
2242.430    Partial  payment  of  claims.    - 
242.432    Withdrawal  of  claim. 
242.434    Reinstatement  of  the  contract  of 

insurance. 
242.436    Issuance  of  mortgagee  Debenture. 
242.438    Foreclosure  and  acquisition. 
242.440    Appraisals. 
242.442    Application  for  final  claim 

settlement. 
242.444    Determining  the  amount  of  loss. 
242.446    Items  included  in  total  loss. 
242.448    Items  deducted  from  total  loss. 
242.450    Determining  share  of  loss. 
242.452    Final  claim  settlement  and 

mortgagee  Debenture  redemption. 
242.454    Recovery  of  costs  after  final  claim 

settlement. 
242.456    Program  monitoring  and  .  > 

compliance. 

Subpart  C — Eligibility  Requirements— 
Risk-Shared  Insurance  Program 

§  242.301    PurpoM  and  acopa. 

This  subpart  C  and  subpart  D  of  this 
part  provide  for  the  sharing  of  the  risk 
of  loss,  by  the  Commissionef  and 
mortgagees  that  enter  into  risk-sharing 
agreements,  through  insurance  under 
section  242  of  the  National  Housing  Act 
pursuant  to  section  244  of  the  National 
Housing  Act  of  mortgages  securing  loans 
to  hospitals. 

§24^302    Definitions. 

(a)  For  purposes  of  this  subpart  C  and 
subpart  D  of  this  part,  the  term: 

Contract  of  insurance  means  the 
agreement  evidenced  by  the 
endorsement  of  the  Commissioner  upon 
the  credit  instrument  given  in 
connection  with  an  insured  mortgage, 
incorporating  by  reference  the 
regulations  in  this  subpeut  and  subpart 
D  of  this  part  and  the  applicable 
provisions  of  the  National  Housing  Act. 
The  endorsement  shall  indicate  whether 
the  initial  claim  amount  under 
§  242.428  will  be  based  on  the 
Ck>mmissioner's  percentage  of  the  risk. 

(b)  See  §  200.3  of  this  chapter  for 
other  applicable  definitions. 


§242.303    Bigibillty  to  enter  into  risk- 
sharing  aQraement. 

To  be  eligible  to  enter  into  a  risk- 
sharing  agreement,  a  mortgagee  must  be 
approved  for  participation  under  the 
National  Housing  Act  in  accordance 
with  §§202.11  through  202.14  and 
§§202.17  through  202.19,  of  this 
chapter.  The  mortgagee  must  also  meet 
such  additional  net  worth  and  capital    - 
requirements  as  the  Commissioner  may 
prescribe  and  must  have  experience  in 
originating  and  servicing  mortgages  in 
connection  with  hospitals,  health  care 
facilities,  or  both,  that  is  acceptable  to 
the  Commissioner. 

%  242.304    Risk-sharing  agreement 

The  risk-sharing  agreement  shall 
include  provisions  relating,  but  not 
necessarily  limited,  to  the  following: 

(a)  The  risk  sharing  level  or  levels  at 
which  the  mortgagee  shall  participate  in 
the  program,  subject  to  the 
Commissioner's  maximum  liabiUty.  The 
mortgagee's  share  of  the  loss  may  not  be 
less  than  10  percent  of  the  loss; 

(b)  Capital,  loss  reserves,  and  escrow 
requirements  for  the  mortgagee; 

(c)  The  particular  functions  to  be 
performed  by  each  party  with  respect  to 
mortgage  origination,  underwriting, 
mortgage  servicing  and  claims 
settlement.  The  risk-sharing  agreement 
shall  provide  for  the  Commissioner  to 
issue  mortgage  insurance  commitments 
and  to  endorse  mortgage  notes  for 
insurance; 

(d)  Fees; 

(e)  Required  certifications: 
tf)  Reports;  and 

(g)  Audits. 

S  242.305    Cross-cutting  regulations. 

(a)  General.  Sections  200.31 
(debarment  and  suspension],  200.32 
(participation  and  compliance 
requirements),  and  200.33  (labor 
standards)  of  this  chapter  and  part  200, 
subpart  J,  of  this  chapter  (equal 
employment  opportunity)  apply  to  this 
program. 

(b)  Environmental  review 
requirements.  To  comply  with  the 
National  Environmental  Policy  Act  of 
1969  (42  U.S.C.  4321  et  seq.)  and  related 
laws  and  authorities,  HUD  will  ensure 
that  each  hospital  site  proposed  for 
insurance  under  this  subpart  is  visited 
and  will  prepare  the  applicable 
environmental  reviews  as  set  forth  in 
part  50  of  this  title  and  for  the  related 
envirorunental  criteria  and  standards  in 
part  51  of  this  title  and  other  applicable 
regulations.  These  requirements  must  be 
completed  before  HUD  may  issue  a 
mortgage  insurance  commitment. 


Subpart  D— Contract  Rights  and 
OtMigations — Risk-Sttared  Insurance 
Program 

Mortgage  Insurance  Prnninms 

§  242.400    Itortgage  insurance  premium: 
insuranee  upon  completion. 

(a)  Initial  premium.  For  mortgages 
insured  upon  completion,  on  the  date  of 
the  flnal  closing,  the  mortgagee  shall 
pay  to  the  Commissioner  an  initial 
premium  equal  to  the  prescribed 
percentage,  as  indicated  in  §  242.404(b), 
of  the  face  amount  of  the  mortgage. 

(b)  Premium  payable  with  first 
payment  of  principal.  On  the  date  of  the 
first  payment  of  principal  the  mortgagee 
shall  pay  a  second  premium  (calculated 
on  a  per  annum  basis)  equal  to  the 
prescribed  percentage  of  the  average 
outstanding  principal  obligation  of  the 
qiortgagefrom  the  final  closing  date  to 
the  year  following  the  date  of  the  first 
principal  payment,  less  the  amount  paid 
on  the  date  of  the  final  closing. 

(c)  Subsequent  premiums.  Until  one 
of  the  conditions  is  met  under 

§  242.406(a),  the  mortgagee  on  each 
anniversary  of  the  date  of  the  first 
principal  payment  shall  pay  to  the 
Commissioner  an  annual  mortgage 
insurance  premium  equal  to  the 
prescribed  percentage  of  the  average 
outstanding  principal  obligation  of  the 
mortgage,  without  taking  into  account 
delinquent  payments,  or  partial  claim 
payment  under  §  242.430,  cx- 
prepayments.  Tor  the  year  following  the 
date  on  which  the  premium  becomes 
payable. 

S  242.402    IXtertgaga  Insurance  premium: 
Insured  advartces. 

(a)  Initial  premium.  For  mortgages 
involving  insured  advances,  on  the  date 
of  the  initial  closing,  the  mortgagee  shall 
pay  to  the  Commissioner  an  initial 
premium  equal  to  the  prescribed 
percentage,  as  indicated  in  §  242.404(b), 
of  the  face  amount  of  the  mortgage. 

(b)  Interim  premium.  On  each 
anniversary  of  the  initial  closing,  the 
mortgagee  shall  pay  an  interim  mortgage 
insurance  premium  equal  to  the 
prescribed  percentage  of  the  face 
amount  of  the  mortgage.  The  mortgagee 
shall  continue  to  pay  the  interim 
mortgage  insurance  premiums  until  the 
date  of  the  first  principal  payment. 

(c)  Premium  payable  with  first 
payment  of  principal.  On  the  date  of  the 
first  principal  payment,  the  mortgagee 
shall  pay  a  mortgage  insurance  premium 
equal  to  the  prescribed  percentage  of  the 
average  outstanding  principal  obligation 
of  the  mortgage  for  the  year  following 
the  date  of  the  first  principal  payment. 
The  mortgagee  shall  adjust  this  payment 
by  deducting  an  amount  equal  to  the 
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portion  of  the  last  premiuni  paid  that  is 
attributable  to  the  months  after  the  date 
of  the  first  payment  to  principal.  Any 
partial  month  is  to  be  counted  as  a 
whole  month.  The  mortgagee  shall  remit 
the  net  adjusted  mortgage  premium  to 
the  Commissioner  and  refund  the 
amount  of  the  adjustment  (over- 
payment) to  the  mortgagor. 

(d)  Subsequent  premiums.  Until  one 
of  the  ccmditions  is  met  under 
§  242.406(a),  the  mortgagee  on  each 
anniversary  of  the  date  of  the  first 
principal  payment  shall  pay  to  the 
Commissioner  an  annual  mortgage 
insurance  premium  equal  to  the 
prescribed  percentage  of  the  average 
outstanding  principal  obligation  of  the 
mortgage,  without  taking  into  account 
delinouent  payments,  prepayments,  or  a 
partial  claim  payment  under  §  242.430, 
for  the  year  following  the  date  On  which 
the  premium  becomes  payable. 

(24^404    MoftQege  Ineuranoe  pfMilufiK 
Ottwf  leQulienMnts. 

(a)  Pnmium  calculations  on  or  after 
first  principal  payment  The  premiums^  _ 
payable  to  the  Commissioner  on  and 
after  the  first  principal  payment  shall  be 
calculated  in  accordance  with  the 
amortization  schedule  prepared  by  the 
mortgagee  for  finai^plosing  and  the 
prescribed  percentage  as  set  forth  in  the 
sliding  scale  chart  in  paragraph  (b)  of 
this  section  without  taking  into  account 
dehnquent  payments  or  prepayments. 

(b)  Prescribed  percentages.  The 
following  sliding  scale  chart  provides 
the  prescribed  percentage,  based  upon 
the  respective  share  of  risk,  that  is  to  be 
used  in  calculating  mortgage  insurance 
premiums  under  this  section: 


Percentage  share  ol  risk 

Prescribed 

percentage  for 

catcuiadng 

mortgagee's 

annual  MIP 

HUD 

Mortgagee 

90 

10 

.45 

76 

2S 

JS75 

50 

50 

2S 

40 

60 

2 

30 

70 

.15 

20 

80 

.1 

10 

90 

.06 

(c)  Closing  information.  The 
mortgagee  shall  provide  final  closing 
information  to  the  Commissioner  within 
15  days  of  the  final  closing  in  a  format 
prescribed  by  the  Commissioner.  In 
addition,  the  mortgagee  shall  submit  a 
copy  of  the  amortization  schedule.  This 
amortization  shall  be  used  to  compute 
and  collect  all  future  mortgage 
insurance  premiums  subject  to 
§  242.400(c)  or  §  242.402(d).  If  the 
mortgage  is  modified,  the  mortgagee 
shall  submit  to  the  Commissioner  a 


copy  of  the  revised  amortization 
schedule,  which  shall  be  used  to 
compute  and  collect  all  future  mortgage 
insurance  premiums  subject  to  ^  •- 

§  242.400(c)  or  §  242.402(d). 

(d)  Due  date  for  premium  payments 
Mortgage  insurance  premiums  are  due 
on  the  first  day  of  the  month  of  the 
anniversary  of  the  first  payment  to 
principal.  Any  premium  received  by  the 
Commissioner  more  than  15  days  after 
the  due  date,  shall  be  assessed  a  late 
charge  of  4  percent  of  the  amount  of  the 
premium  payment  due.  Mortgage 
insurance  premiums  that  are  paid  to  the 
Commissioner  more  than  30  days  after 
the  due  .date  shall  begin  to  accrue 
interest  at  the  rate  prescribed  by  the 
Treasury  Fiscal  Requirements  Manual. 

f  242.406    MortBage  Inaurano*  piamluni: 
Duration  and  method  of  paying. 

J   t- 

(a)  Duration  of  payments.  Mortgage  ■ 
insurance  premium  payments  must 
continue  annually  until  one  of  the 
following  occurs:  _  - 

(1)  The  mortgage  is  paid  in  full; 

(2)  A  deed  to  mortgagee  is  filed  for 
record: 

(3)  An  application  for  initial  claim 
payment  is  received  by  the 
Commissioner,  or       . 

(4)  The  contract  of  insurance  is 
otherwise  terminated. 

(b)  Method  o/ payment  The 
mortgagee  shall  pay  any  mortgage 
insurance  premium  required  by  this  part 
in  cash. 

}  242.408    Mortgage  Irrauranoe  premium: 

Pro  rata  refutKL 

\  ■■ 

If  the  contract  of  insurance  is 
terminated  by  payment  in  fiill  or  is 
terminated  by  the  mortgagee  on  a  form 
prescribed  by  the  Commissioner,  after 
the  date  of  the  first  payment  to 
princi{>al,  the  Commissioner  shall 
refund  any  mortgage  insurance 
premium  for  the  period  after  the 
effective  date  of  the  termination  of 
insurance.  The  refund  shall  be  mailed  to 
the  mortgagee  for  credit  to  the 
mortgagor's  account.  In  computing  the 
pro  rata  portion  of  the  annual  mortgage 
insurance  premium,  the  date  of 
termination  of  insurance  shall  be  the 
last  day  of  the  month  in  which  the 
mortgage  is  prepaid  or  the 
Commissioner  receives  a  notification  of 
termination,  whichever  is  later.  No 
refund  shall  be  made  if  the  insurance 
was  terminated  because  of  the 
submission  of  an  application  for  initial 
claim  payment  or  if  the  termination 
occurs  before  the  date  of  the  first 
paymmt  to  principal. 


Insurance  Endorsement . 

f  242.412    Insurance  endoraemenL 

(a)  Initial  endorsement.  The 
Commissioner  shall  indicate  his  or  her 
insurance  of  the  mortgage  by  endorsing 
the  original  credit  instrument. 

(b)  Final  endorsement.  When  all 
advances  of  mortgage  proceeds  have 
been  made  and  all  other  applicable 
terms  and  conditions  have  been 
complied  with  to  the  satisfaction  of  the 
Commissioner,  the  Commissioner  shall 
indicate  on  the  original  credit 
instrument  the  total  of  all  advances  that 
have  been  approved  for  insurance  and 
again  endorse  such  instrument. 

(c)  Effect  of  endorsement.  From  the 
date  of  initial  endorsement,  the 
Commissioner  and  the  mortgagee  shall  • 
be  boimd  by  the  provisions  of  this 
subpart  to  the  same  extent  as  if  they  had 
executed  a  contract  including  the 
provisions  of  this  subpart  and  the 
applicable  sections  of  the  Act. 

Awignmwrts 

1242.416    Transfer  of  partial  intarest  under 
participation  agreemenL 

The  mortgagee  may  not  assign  the 
mortgage.  However,  a  partial  interest  in 
an  insured  mortgage  or  pool  of  insured 
mortgages  may  be  transferred  under  a 
participation  agreement  or  arrangement 
(such  as  a  declaration  of  trust  or  the 
issuance  of  pass-through  certificates), 
without  obtaining  the  approval  of  the 
Commissioner,  if  the  following 
conditions  are  met: 

(a)  Legal  title  to  the  insured  mortgage 
or  mortgages  shall  be  held  by  the 
mortgagee;  and 

(b)  The  participation  agreement, 
declaration  of  trust  or  other  instrument 
under  which  the  partial  interest  is 
transferred'shall  provide  that: 

(1)  The  mortgagee  shall  remain 
mortgagee  of  record  under  the  contract 
of  insurance; 

(2)  The  Commissioner  shall  have  no 
obligation  to  recognize  or  deal  with 
anyone  other  than  the  mortgagee  with 
respect  to  the  rights,  benefits,  and 
obligations  of  the  mortgagee  under  the 
contract  of  insurance;  and 

(3)  The  mortgagor  shall  have  no 
obligation  to  recognize  or  do  business 
%vith  any  one  other  than  the  mortgagee 
or,  if  applicable,  its  servicing  agent  with 
respect  to  rights,  benefits,  and 
obligations  of  the  mortgagor  or  the 
mortgagee  under  the  mortgage. 

Termination 

1242.420    Termination  of  contract  of 
Inauranoe. 

The  contract  of  insurance  shall 
terminate  if  any  of  the  following  occurs: 


«:/ 
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(a)  The  mortgage  is  paid  In  full; 

(b)  The  mortgagee  acquires  the 
mwtgaged  property  and  notifies  the 
Commissioner  that  it  will  not  file  an 
insurance  claim; 

(c)  A  party  other  than  the  raor^agee 
acquires  the  property  at  a  foreclosure 
sale: 

(d)  The  mortgagee  notifies  the 
Commissioner  of  termination  of 
insurance  (voluntary  termination); 

(e)  The  mortgagee  or  its  successors 
commit  frau(^r  make  a  material 
misrepresentation  to  the  Commissioner 
with  respect  to  information  furnished  in 
connection  with  the  contract  of 
insurance  on  the  mortgage  or  while  the 
contract  of  insurance  is  in  existence; 

(f)  The  receipt  by  the  Commissioner  of 
an  Application  for  Final  Claims 
Settlement;  or 

(g)  If  the  mortgagee  acquires  the 
mortgaged  property  and  fails  to  make  an 
initial  claim. 

§242.422    Notice  and  date  Of  temtkiation 
by  the  Commissioner. 

The  Commissioner  shall  notify  the 
mortgagee  that  the  contract  of  insurance 
has  been  terminated  and  shall  establish 
the  effective  date  of  termination.  The 
termination  shall  be  the  last  day  of  the 
month  in  which  one  of  the  events 
specified  in  §  242.420  occurs. 

Claim  Procedures 

§  242.426    Notice  of  default  and  flHng  an 
insurance  claim. 

(a)  Definition  of  default,  tl)  A 
monetary  default  exists  when  the 
mortgagor  fails  to  make  any  payment 
due  under  the  mortgage. 

(2)  A  covenant  default  exists  when  the 
mortgagor  fails  to  perform  any  other 
covenant  under  the  provision  of  the 
mortgage  or  the  regulatory  agreement, 
which  is  incorporated  by  reference  in 
the  mortgage.  A  mortgagee  becomes 
eligible  for  insurance  benefits  on  the 
basis  of  a  covenant  default  only  after  the 
mortgagee  has  accelerated  the  debt  and 
the  owner  has  failed  to  pay  the  full 
amount  due,  thus  converting  a  covenant 
default  into  a  monetary  default. 

(b)  Date  of  default.  For  purposes  of 
this  subpart,  the  date  of  default  is: 

(1)  The  date  of  the  first  uncorrected 
failure  to  perform  a  mortgage  covenant 
or  obligation:  or 

(2)  The  date  of  the  first  failure  to  make 
a  monthly  payment  that  is  not  coVered 
by  subsequent  payments,  when  such 
subsequent  payments  are  applied  to  the 
overdue  monthly  payments  in  the  order 
in  which  they  were  due. 

(c)  Notice  of  default.  If  a  default  (as     . 
defined  in  paragraph  (a)  of  this  section) 
continues  for  a  period  of  30  days,  the 
mortgagee  must  notify  the 


Commissioner  within  10  days  thereajter. 
Unless  waived  by  the  Commissioner, 
the  mortgagee  must  submit  this  notice 
monthly,  on  a  form  prescribed  by  the 
Commissioner,  until  the  default  has 
been  cured  or  the  mortgagee  has  fi  led  an 
application  for  an  initial  claim  payment. 
In  cases  of  mortgage  acceleration,  the 
mortgagee  must  first  give  notice  of  the 
default  to  HUD  and  the  mortgagor. 

(d)  Timing  of  claim  filing.  Unless  a 
written  extension  is  granted  by  the 
Commissioner,  the  mortgagee  must  file 
an  application  for  initial  claim  payment 
(or,  if  appropriate,  for  partial  claim 
payment)  within  75  days  fronuthe  date 
of  default,  but  not  earlier  than  the  first 
day  of  the  month  following  the  month 
for  which  a  payment  was  missed.  Upon 
request  of  the  mortgagee,  the 
Commissioner  may  extend,  up  to  180 
days  firom  the  date  of  default,  the 
deadline  for  filing  a  claim.  In  those 
cases  where  the  mortgagee  certifies  that 
the  hospital  owner  is  in  the  process  of 
transacting  a  bond  refunder,  refinancing 
the  mortgage,  or  changing  the 
ownership  for  the  purpose  of  curing  the 
defaultand  bringing  the  mortgage 
current,  the  Commissioner  may  extend 
the  deadline  for  filing  a  claim  beyond 
180  days,  not  to  exceed  360  days  from 
the  date  of  default. 

$  242.428    Initial  claim  payments. 

(a)  Determination  of  initial.claim 
amount.  (1)  The  initial  claim  amoimt  is 
based  on  the  unpaid  principal  balance 
of  the  mortgage  note  as  of  the  date  of 
default,  plus  interest  at  the  mortgage 
note  rate  from  date  of  default  to  date  of 
initial  claim  payment.  The  mortgage 
note  interest  component  of  the  initial 
claim  amount  is  subject  to  curtailment 
as  provided  in  paragraph  (b)  of  this 
section.  The  resulting  amount  is  the 
initial  claim  amount,  unless  the 
Commissioner's  endorsement  of  the 
note  for  insurance  provided  ^t  the 
initial  claim  amount  shall  be  based  on 
the  Commissioner's  percentage  of  risk.  If 
the  endorsement  so  provided,  the 
resulting  amount  is  multiplied  by  the 
Commissioner's  percentage  of  the  risk  to 
obtain  the  initial  claim  amount. 

(2)  The  Conmiissioner  shall  make  an 
initial  claim  payment  to  the  mortgagee 
that  is  equal  to  the  initial  claim  amount, 
less  any  delinquent  mortgage  insurance 
premiums,  late  charges  and  interest, 
assessed  under^  242.404(d). 

(3)  The  mortgagee  must  use  the 
proceeds  of  the  initial  claim  pwyment  to 
retire  any  bonds  or  any  other  financing 
mechanisms  securing  the  mortgage 
within  30  days  of  the  initial  claim 
payment.  Any  excess  funds  resulting 
fit)m  such  retirement  or  repayment  shall 


be  returned  to  the  Commissioner  within 
30  days  of  the  retirement. 

(b)  Curtailment  of  interest  for  late 
filings.  In  determining  the  mortgage  note 
interest  component  of  the  initial  claim 
amount,  if  the  mortgagee  fails  to  meet 
any  of  the  requirements  of  this  section 
within  the  specified  time  (including  any 
granted  extension  of  time),  the 
Commissioner  shall  curtail  the  accrual 
of  mortgage  note  interest  by  the  number 
of  days  by  which  the  required  action 
was  late. 

(c)  Method  of  payment.  The 
Commissioner  shall  pay  the  claim  in 
cash,  unless  the  mortgagee  requests 
payment  in  debentures. 

§  242.430    Partial  payment  of  claims. 

(a)  General.  When  the  Commissioner 
receives  a  claim  for  a  partial  payment 
under  §  242.426(d),  the  Commissioner 
may  make  a  partial  payment  of  claim  in 
accordance  with  the  requirements  of 
this  section.  If  the  mortgagee  has  not  ^ 
previously  received  a  partial  claim 
payment,  the  mortgagee  may  file  a  claim 
for  a  partial  claim  payment  under 

§  242.430.  Otherwise,  the  mortgagee 
must  file  for  an  initial  claim  payment 
under  §  242.428. 

(b)  Mortgagee  submission.  In  addition 
to  any  other  requirements  set  forth  in 
administration  instructions,  the 
mortgagee  must  provide  the  following 
information  with  its  application  for  a 
partial  claim  payment: 

(1)  The  amount  by  which  the 
mortgagee  will  reduce  the  principal  on 
tlie  insured  mortgage  and  the  amount  of 
delinquent  interest  on  the  insured 
mortgage  that  the  mortgagee  will  defer 
based  on  the  anticipated  closing  date; 
and 

(2)  A  certification  that: 

(i)  The  amount  of  the  principal 
reduction  of  the  insured  first  mortgage 
does  not  exceed  50  percent  of  the 
unpaid  principal  balance; 

(ii)  The  relief  resulting  ft-om  the 
partial  claim  payment  when  considered 
with  other  resources  available  to  the 
hospital  are  sufficient  to  restore  the 
financial  viability  of  the  hospital: 

(iii)  The  hospital  is  or  can  (at 
reasonable  cost)  be  made  structurally 
sound; 

(iv)  The  management  of  the  hospital 
is  satisfactory;  and 

(v)  The  default  under  the  insured 
mortgage  was  beyond  the  control  of  the 
mortgagor. 

(c)  Claim  processing. — (1)  Acceptable 
application.  If  the  mortgagee's 
application  is  acceptable,  the 
Commissioner  shall  notify  the 
mortgagee  to  process  the  partial 
payment,  which  will  include  the 
modification  of  the  existing  mortgage 


64420         Federal  Register  /  Vol.  61,  No.  234  /  Wednesday,  December  4,  1996  /  Proposed  Rules 


and  the  execution  by  the  mortgagor  of 
a  second  mortgage  payable  to  the 
mortgagee.  When  the  second  mortgage  is 
closed,  the  mortgagee  shall  notify  the 
Commissioner,  in  a  form  and  manner 
prescribed  in  administrative 
instructions.  Upon  receipt  of  notice 
from  the  mortgagee,  the  Commissioner 
shall  make  the  partial  claim  payment. 

(2)  Unacceptable  application.  If  the 
appUcation  is  unacceptable,  the 
Commissioner  shall  either  advise  the 
mortgagee  of  the  information  needed  to 
make  the  application  acceptable  or 
return  the  application  for  further  action. 
The  mortgagee  is  granted  an  extension 
of  30  days  htun  the  date  of  any 
notification  for  further  action.  If  the 
Commissioner  determines  that  a  partial 
payment  of  claim  is  not  feasible,  the 
application  will  be  processed  as  an 
application  for  an  initial  claim  payment 

(d)  Requirements.— il]  One  partial 
claim  payment.  Only  one  partial  claim 
payment  may  be  made  under  a  contract 
ofifisurance. 

(2)  Partial  claim  payment  amount. 
The  amount  of  the  partial  claim 
payment  is  equal  to  the  amount  of  relief 
provided  by  the  mortgagee  in  the  form 
of  a  reduction  in  principal  and  a 
reduction  of  delinquent  interest  due  on 
the  insured  mortgage  times  the  lesser  of 
the  Commissioner's  percentage  of  the 
risk  of  loss  or  50  percent. 

(3)  Second  mortgage.  Repayment  df 
the  relief  provided  by  the  mortgagee 
must  be  secured  by  a  second  mortgage 
to  the  mortgagee.  This  second  mortgage 
may  provide  for  postponed  amortization 
and  may  not  be  assigned  by  the 
mortgagee.  This  second  mortgage  is  not 
insured  under  this  part  and  may  not  be 
insured  under  any  other  HUD-related 
insurance  program. 

(4)  Partial  claim  repayment  by 
mortgagee.  The  mortgagee  must  remit  to 
the  Commissioner  a  percentage  of  all 
amounts  collected  on  the  mortgagee's 
second  mortgage  within  15  days  of 
receipt  by  the  mortgagee.  The  applicable 
percentage  is  equal  to  the  percentage 
used  in  paragraph  (d)(2)  of  this  section 
to  determine  the  partial  claim  payment 
amount.  Payments  made  after  the  15th 
day  must  include  a  5  percent  late  charge 
plus  accrued  interest  at  the  debenture 
rate. 

(5)  Certified  statements  of  amounts 
collected.  As  long  as  the  second 
mortgage  remains  of  record,  the 
mortgagee  must  submit  to  the 
Commissioner  an  annual  certified 
statement  of  the  amounts  collected  by 
the  mortgagee.  The  mortgagee  must 
submit  a  final  certified  statement  within 
30  days  after  the  second  mortgage  is 
paid  in  full,  foreclosed,  or  otherwise 
terminated. 


S242.432    WNhdranvalorcMm. 

In  case  of  a  defoult  and  subsequent 
filing  of  claim,  the  mortgagee  shall 
determine  the  form  of  workout  or 
modification  and  will  inform  the 
CommJssioDer  of  the  type  of  mortgage 
relief  determined  to  be  appropriate.  If 
the  default  is  cured  after  the  claim  is 
made  but  before  the  initial  claim 
payment  is  paid  by  the  Commissioner, 
the  mortgagee  may,  in  writing, 
withdraw  the  claim,  and  insiuance  will 
continue  as  if  the  default  had  not 
occurred. 

S  242.434    Reinstatement  of  the  contract  of 
inauranc*. 

(a)  Conditions  for  reinstatement.  After 
the  initial  claim  payment,  the 
Commissioner  may  reinstate  the 
contract  of  insurance  on  the  following 
conditions: 

(1)  The  mortgagee  has  not  acquired 
the  hospital: 

(2)  The  mortgagor  has  cured  the 
default;  and 

(3)  The  mortgagee  requests  that  the 
Commissioner  reinstate  the  contract  of 
insurance. 

(b)  Notification  of  reinstatement  If 
reinstatement  is  acceptable  to  the 
Commissioner,  the  Commissioner  shall 
notify  the  mortgagee  of  the  date  the 
contract  of  insurance  will  be  reinstated 
and  shall  advise  the  mortgagee  of  the 
payment  needed  to  reinstate  the 
contract  of  insurance. 

(c)  Payment.  Within  30  days  of  the 
date  of  the  notice  under  paragraph  (b)  of 
this  section,  the  mortgagee  shall  pay  the 
Commissioner  an  amount  equal  to  the 
initial  claim  amount,  as  determined 
under  §  242.428(a)(1).  plus  an  amoimt 
equal  to  the  accrued  and  unpaid  interest 
on  the  mortgagee  Debenture  through  the 
reinstatement  date,  plU|gpn  amount 
equal  to  the  mortgageWS&rance 
premium  for  the  period  from  the  date  of 
reinstatement  of  the  contract  of 
insurance  td  the  next  anniversary  date 
for  payment  of  the  mortgage  insurance 
premium. 

(d)  Cancellation  of  debenture.  Upon 
receipt  from  the  mortgagee  of  the 
amount  specified  in  paragraph  (c)  of  this 
section,  the  Commissioner  shall  return 
the  mortgagee  debenture  for 
cancellation. 

(e)  Continuation  of  contract  of 

insurance.  Upon  reinstatement,  the 

contract  of  insurance  shall  continue  as 

if  the  default  had  not  occurred.         - 
'^ 

S242.436    Issuance  of  mortgagee 
Oabentuf*. 

(a)  Condition  to  initial  claim  payment. 
The  mortgagee  must  issue  an  instrument 
in  the  form  of  a  debenture  to  the 
Commissioner  within  30  days  of 


receiving  the  initial  claim  payment.  The 
mortgagee  Debenture  shall  meet  the 
following  requirements  and  shall  be  in 
a  form  that  has  been  approved  by  the 
Commissioner  as  part  of  the  application 
approval  process. 

lb)  Term  of  mortgagee  Debenture.  The 
mortgagee  IDebenture  shall  be  dated  the 
same  date  that  the  initial  claim  payment 
is  issued.  The  mortgagee  Debenture 
shall  have  a  term  of  five  years  in  order 
to  afford  the  mortgagor  ample  time  to 
cure  the  default  or  the  mortgagee  time 
to  foreclose  and/or  resell  tife  hospital. 
The  Commissioner  may  provide  a 
written  extension  of  the  five  year  term 
if  the  mortgagee  certifies  and  provides 
documentation  that  the  hospital  owner 
has  filed  bankruptcy  and  the  mortgagee 
is  taking  action  to  have  the  hospital 
discharged  from  the  bankruptcy.  The 
mortgagee  Debenture  shall,  during  this 
extended  period,  continue  to  bear 
interest  as  described  below  at  HUD's 
published  debenture  rate  at  the  earlier 
of  initial  endorsement  or  final 
endorsement.  Interest  shall  be  due  and 
payable  annually  on  the  anniversary 
date  of  the  initial  claim  payment. 
Interest  is  due  on  the  full  fece  amount 
of  the  mortgagee  Debenture  through  the 
term  of  the  mortgagee  Debenture  or 
through  the  date  an  application  for  final 
claim  payment  is  received  by  the 
Commissioner. 

(c)  hdortgagee  Debenture  amount.  (1) 
The  mortgagee  Debenture  shall  be  for 
the  full  initial  claim  amount  as 
determined  under  §  242.428(a)(1) 
(minus  any  excess  funds  returned  to 
HUD  under  §  242.428(a)(3)). 

(2)  The  full  amount  of  the  mortgagee 
Debenture  shall  be  payable  to  HUD 
upon  maturity,  unless  the  mortgagee 
Debenture  is  canceled  because  of: 

(i)  A  reinstatement  of  the  contract  of 
insurance  under  §  242.434;  or 

(ii)  Final  claim  settlement  under 
§242.452. 

(d)  Mortgagee  Debenture  interest  rate. 
The  mortgagee  Debenture  shall  bear 
interest  at  HUD's  published  debenture 
rate  at  the  earlier  of  initial  endorsement 
or  final  endorsement.  Interest  shall  be 
due  and  payable  annually  on  the 
anniversary  date  of  the  initial  claim 
payment  and  on  the  date  of  redemption 
when  redeemed  or  canceled  before  an 
anniversary  date.  Interest  shall  be 
computed  on  the  full  face  amount  of  the 
mortgagee  Debenture  through  the  term 
of  the  mortgagee  Debenture. 

(e)  Form  of  mortgagee  Debenture.  The 
mortgagee  Debenture  should  follow  the 
standard  form  of  a  State/Municipal 
Debenture  issued  under  the  Uniform 
Commercial  Code,  where  applicable, 
and  shall  be  supported  by  the  full  faith 
and  credit  of  the  mortgagee.  For 
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mortgagees  that  operate  as  departments 
or  divisions  of  States  or  units  of  local' 
government  and  where  such  mortgagee'^ 
cannot  pledge  the  full  faith  and  credit 
of  the  mortgagee,  such  mortgagees  may 
collateralize  their  obligation  through  a 
letter  of  credit,  reinsurance,  or  other 
forms  of  credit  acceptable  to  the 
Commissioner. 

(f)  Debenture  registration.  Unless 
otherwise  required  by  law,  including 
State  or  local  laws,  or  other  governing 
bodies,  the  Commissioner  will  not 
require  the  mortgagee  Debenture  to  be 
"Registered"  (with  the  Securities  and 
Exchange  Commission)  as  it  is  a  direct, 
or  private,  placement  that  is  supported 
by  the  full  faith  and  credit  of  the 
mortgagee  and  is  not  a  public  offering. 

{242.438    Foreclosure  and  acquisMoa 

The  mortgagee  is  not  required  to 
foreclose  the  insured  mortgage.  It  may 
accept  a  deed-in-lieu  of  foreclosure. 

$242,440    Appraisals. 

Where  actions  taken  or  caused  to  be 
taken  by  the  mortgagee  have  the  effect 
of  the  recovery  of  less  than  the  face 
amount  of  the  mortgagee  Debenture  held 
by  the  Commissioner,  an  appraisal 
should  be  made  to  determine  the  value 
of  the  hospital.  The  appraisal  should 
assume  a  willing  buyer  and  a  willing 
seller.  The  appraisal  must  be  done 
within  the  45  day  period  immediately 
preceding  the  date  when  the  mortgagee 
files  an  application  for  final  claim 
settlement.  If  at  the  time  of  final  claim 
settlement  the  mortgagee  has  not  sold 
the  hospital,  an  appraisal  should  be 
made  to  determine  the  value  of  the 
hospital  at  its  highest  and  best  use. ' 

$242,442    Application  for  final  dahn 
settlement 

The  mortgagee  shall  file  an 
application  for  final  settlement  in 
accordance  with  the  Commissioner's 
administrative  procedures  not  later  than 
30  days  after  any  of  the  following: 

(a)  Sale  of  the  property  after 
foreclosure  or  after  acquisition  by  deed- 
in-Ueu  of  foreclosure;  or 

(b)  Expiration  of  the  term  of  the 
mortgagee  debenture. 

$242,444    Determining  the  amount  Of  loss. 

The  amoimt  of  the  total  loss  to  be 
shared  by  the  Commissioner  and  the 
mortgagee  is  equal  to: 

(a)  The  amount  of  the  initial  claim 
payment; 

(b)  Plus  all  items  set  forth  in 
§  242.446;  and 

(c)  Less  all  items  set  forth  in 
§  242.448. 


$242,446    Itsms  Indudsd  m  total  loss. 

In  computing  the  total  loss,  the 
following  items  we  added  to  the  amount 
described  in  §  242.444(a): 

(a)  The  amount  of  all  payments  that 
the  mortgagee  made  from  its  own  funds 
and  not  nom  hospital  income  for 

(1)  Taxes,  special  assessments,-and 
water  bills  that  are  liens  before  the 
Mortgage;  and 

(2)  Fire  and  hazard  insurance  on  the 
property. 

(d)  a  reasonable  amount  of 
acquisition  costs  actually  paid  by  the 
mortgagee.  These  costs  may  not  include 
loss  or  damage  resulting  from  the 
invalidity  or  unenforceability  of  the 
Mortgage  lien  or  the  unmarketability  of 
the  Mortgagor's  title. 

(c)  Reasonable  payments  that  the 
mortgagee  made  from  its  own  funds  and 
not  from  hospital  income  for: 

(1)  Preservation,  operation  and 
maintenance  of  the  property; 

(2)  Repairs  necessary  to  meet  the 
requirements  of  local  laws; 

(3)  Expenses  in  connection  with  the 
sale  of  property;  and 

(4)  Bankruptcy  expenses  approved  by 
the  Office  of  General  Counsel. 

(d)  The  amount  of  Tnortgagee 
E)ebenture  interest  paid  by  the 
mortgagee  to  the  Commissioner. 

$  242.448    Items  deducted  from  total  loss. 
In  computing  insurance  benefits,  the 
following  items  are  deducted  bom  the 
amounts  described  in  §  242.446(a)  and 
(b): 

(a)  All  amounts  received  by  the 
mortgagee  on  account  of  the  mortgage 
after  the  date  of  default; 

(b)  All  cash,  and/or  funds  related  to 
the  mortgaged  property,  including 
deposits  and  escrows  made  for  the 
account  of  the  mortgagor  that  the 
mortgagee  holds  (or  to  which  it  is 
entitled); 

(c)  The  amount  of  any  undrawn 
balance  under  a  letter  of  credit  that  the 
mortgagee  accepted  in  lieu  of  a  cash 
deposit  for  an  escrow  agreement; 

(d)  Any  net  income  from  the 
mortgaged  property/hospital  that  the 
mortgagee  received  after  the  date  of 
default; 

(e)  The  proceeds  from  the  sale  of  the 
hospital  or  the  appraised  value  of  the 
hospital  as  provided  in  §  242.442  as 
follows: 

(1)  If  the  mortgagee  disposes  of  the 
hospital  through  a  negotiated  sale,  the 
amount  deducted  shall  be  the  higher  of 
the  sales  price  or  the  appraised  value. 

(2)  If  the  mortgagee  disposes  of  the 
hospital  through  a  competitive  bid 
procedure  approved  by  the 
Commissioner,  the  amount  deducted 
shall  be  the  sales  price,  even  if  it  is 
lower  than  the  appraised  value. 


(3)  If  the  mortgagee  has  not  disposed 
of  the  hospital  within  5  years  from  the 
date  of  issuance  of  the  mortgagee 
Debentiires  (unless  an  extension  has 
been  granted  pursuant  to  §  242.436),  the 
amount  deducted  shall  be  the  appraised 
value; 

(f)  Any  and  all  claims  that  the 
mortgagee  has  acquired  in  connection 
with  the  acquisition  and  sale  of  the 
property.  Claims  include  but  are  not 
limited  to  returned  premiums  from 
canceled  insurance  policies,  interest  on 
investments  of  reserve  for  replacement 
funds,  tax  refunds,  refunds  of  deposits 
left  with  utility  companies,  and 
amounts  received  as  proceeds  of  a 
receivership;  and 

(g)  The  amount  of  daily  mortgagee 
Debenture  interest  accrued  but  not  paid 
bom  the  anniversary  date  of  the  last 
mortgagee  Debenture  interest  payment 
to  the  date  an  application  for  final  claim 
payment  is  received  by  the 
Commissioner. 

$242,460    Determining  share  of  loss. 

The  total  loss  computed  in  §  242.444 
shall  be  shared  by  the  Commissioner 
and  the  mortgagee  in  accordance  with 
their  respective  percentage  of  risk 
subject  to  the  maximum  cap  on  the 
Commissioner's  liability,  as  specified  in 
the  note  and  the  addendum  to  the  risk- 
sharing  agreement  between  the 
Commissioner  and  the  mortgagee.  The 
Commissioner's  maximum  loss  on  any 
risk-shared  insurance  claim  shall  not 
exceed  the  unpaid  principal  balance  of 
the  mortgage  note  as  of  the  date  of 
default. 

$242,462    Hnai  claim  settlement  and 
mortgages  Debenture  rsdamption. 

(a)  Final  claim  payment.  If  the  initial 
claim  amount,  as  determined  under 
§242.428(a)(l),  is  less  than  the 
Commissioner's  share  of  the  loss,  the 
Commissioner  shall  make  a  final  claim 
payment  to  the  mortgagee  that  is  equal 
to  the  difference  between  the 
Commissioner's  share  of  the  loss  and 
the  initial  claim  amount  and  shall 
return  the  mortgagee  Debenture  to  the 
mortgagee  for  cancellation. 

(b)  Mortgagee  reimbursement 
payment.  If  die  initial  claim  amount,  as 
determined  under  §  242.428(a)(1),  is 
more  than  the  Commissioner's  share  of 
the  loss,  the  mortgagee  shall,  %vithin  30 
days  of  notification  by  the 
Commissioner  of  the  amount  due,  remit 
to  the  Commissioner  an  amount  that  is 
equal  to  the  difference  between  the 
initial  claim  amount  and  the 
Commissioner's  share  of  the  loss.  The 
funds  must  be  remitted  in  a  manner 
prescribed  in  the  Commissioner's 
administrative  procedures.  The 
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mortgagee  Debenture  will  be  considered 
redeemed  upon  receipt  of  the  cash 
payment.  A  5  percent  penalty  will  be 
charged  and  interest  at  the  debenture 
rate  will  begin  to  accrue  if  the  cash 
payment  is  not  received  within  the 
prescribed  period.  If  a  mortgagee  is  in 
default  under  an  existing  debenture  and 
files  a  claim  on  another  hospital  under 
this  part,  the  Commissioner  will  charge 
the  mortgagee's  Dedicated  Account  for 
the  amount  owed  the  Department  if 
such  an  account  was  required  by  the 
risk-sharing  agreement.  The 
Commissioner  may  inform  the  rating 
agencies  of  the  mortgagee's,  failure  to 
pay  on  their  debt  obligation  and  of  its 
violation  of  the  risk-sharing  agreement 


(c)  Losses.  Losses  sustained  as  a 
consequence  of  the  (sole)  negligence  of 
a  mortgagee  (e.g.,  foilure  to  acquire 
adequate  hazard  insurance  where  such 
insurance  is  available)  shall  be  the  sole 
obligation  of  the  mortgagee, 
notwithstanding  the  risk  apportionment 
otherwise  agreed  to  by  the 
Gommissioner  and  the  mortgagee^ 

(d)  Supplemental  claim.  Any 
supplemental  claim  must  be  filed 
within  one  year  from  date  of  final  claim 
settlement. 

1242.464    Recovsry  of  costs  aftornriai 
dmn  ssmsinsin. 

If,  after  final  claim  settlement,  the 
mortgagee  recovers  additional  stmts  as 
the  result  of  the  sale  of  the  hospital  or 


otherwise,  the.total  amount  of  such 
recovery  shall  be  shared  by  The 
Commissioner  andthe  mortgagee  in 
accordance  with  the  prescribed 
percentage  of  shared  risk. 

S242.466    Program  monitorfhg  and 
compUancs. 

The  Commissioner  will  monitor  the 
performance  of  the  mortgagee  for 
compliance  with  the  provisions  of  this 
subpart. 

Dated:  September  3, 1996. 
Nicolaa  P.  Rettiiias, 

Assistant  Secretary  for  Housing-Federal 

Housing  Commissioner. 

(PR  Doc.  96-30764  Filed  12-3-96;  8:45  am) 
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Protection  Agency 
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Extinguishers  Containing  HCFCs;  Hnal 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40CFRPart82 
(Fm.-66a8-7] 

RIN20eO-AQ19 

Protection  of  Stratospheric  Ozone: 
Reconsideration  of  ttie  Ban  on  Fire 
Extinguishers  Containing  HCFCs 

AQBICY:  Environmental  Protection 
Agency  (EPA). 

action:  Final  rule. 

summary:  Through  this  action  EPA  is 
amending  the  Class  11  Nonessential 
Products  Ban  promulgated  under 
Section  610  of  the  Clean  Air  Act 
Amendments  to  provide  an  exemption 
for  portable  fire  extinguishing 
equipment  that  contains 
hydrochlorofluorocarfoons  (HCFCs)  for 
non-residential  applications.  EPA 
proposed  and  is  today  promulgating  this 
exemption  based  on  new  and 
compelling  information.  EPA  believes 
an  exemption  from  the  ban  on  sales  and 
distribution  for  portable  fire 
extinguishers  used  in  non-residential 
applications  that  contain  HCFCs  is 
necessary  to  ensure  that  an  effective 
substitute  to  halon,  a  class  I  ozone 
depleter.is  readily  available. 

EPA  believes  that  this  amendment, 
while  decreasing  the  regulatory  burden 
on  HCFC  extinguishant  manufacturers 
and  distributors,  will  not  compromise 
the  goals  of  protecting  public  health  and 
the  enviroimient. 

EFfECnVE  DATE:  January  3, 1997. 

ADDRESSES:  Comments  and  additional 
supporting  materials  are  contained  in 
the  Air  Docket  Office,  Public  Dodtet  No. 
A-93-20,  Waterside  Mall  (Ground 
Floor),  Environmental  Protection  *^ 
Agency,  401  M  Street,  SW.,  Washington, 
DC  20460  in  room  M-1500.  Dockets 
may  be  inspected  from  8:00  a.m.  until 
5:30  p.m.,  Monday  through  Friday.  A 
reasonable  fee  may  be  charged  for 
copying  docket  materials. 

FOR  PORTHER  INFORMAHON  CONTACT: 
Cindy  Newberg,  Program 
Implementation  Branch.  Stratospheric 
Protection  Division,  Office  of 
Atmospheric  Programs,  Office  of  Air 
and  Radiation  (620&-J),  401  M  Street, 
SW.,  Washington,  DC  20460,  (202)  233- 
9729.  The  Stratospheric  Ozone 
Information  Hotline  at  1-800-296-1996 
can  also  be  contacted  for  further 
information. 


SUPfiLEMBfTARY  INFORMATION:  The 
contents  of  this  preamble  are  listed  in 
the  following  outline:  ^ 

L  Regulated  Entities 

n.  Background 

ni.  Portable  Fire  Extinguishers 

A.  Background  ^-        «. 

B.  Notice  of  Proposed  Rulemaking  ', 
C  Major  Conunents  Received 

D.  Today's  Action 

IV.  Summary  of  Supporting  Analysis 

A.  Executive  Order  12866 

B.  Unfunded  Mandates  Act 
C  Paperwork  Reduction  Act 

D.  Regulatory  FlexibilHy  Act  t       * 

V.  Submission  to  Congress  and  the  Gefaaral 

Accounting  Office 

i:  Regulated  Entities  * '  '■^ ,  "'  ' 

Entities  regulated  by  this  action  ard 
those  that  wish  to  manufacturer,  sell,  or 
distribute  in  interstate  commerce 
portable  fire  extinguishers  that  contain 
hydrochlorofluorocarbons  (HCFCs)  for 
non-residential  applications.  Regulated 
categories  and  entities  include: 


Category 

Examples  of  regulated  entities 

Industry  .... 

Manufacturers          of          fire 

extiriguisfiants. 

Manufacturers  and  distributors  of 

portable  fire  extinguishers. 

Fire  protection  speciaiists. 

This  table  is  not  intended  to  be    •'     - 
exhaustive,  but  rather  provides  a  guide 
for  readers  regarding  entities  likely  to  be 
regulated  by  this  action.  This  table  lists 
the  types  of  entities  that  EPA  is  now 
aware  could  potentially  be  affected  by 
this  action.  Other  types  of  entitles  not 
listed  in  the  table  could  also  be  affiscted. 
To  determine  whether  your  company  is 
regulated  by  this  action,  you  should 
carefully  examine  the  applicability 
criteria  contained  in  Section  610(d)  of 
the  Clean  Air  Amendments  of  1990; 
discussed  in  regulations  published  on 
December  30, 1993  (58  FR  69638);  and 
discussed  below.  If  you  have  questions 
regarding  the  applicability  of  this  action 
to  a  particular  entity,  consult  the  person 
listed  in  the  preceding  FOR  FURTHER 
INFORMATION  CONTACT  sectio% 

II.  Background 

In  1993,  EPA  promulgated  a 
rulemaking  to  establish  regulations  that 
implemented  the  statutory  ban  on 
nonessential  products  containing  oi^ 
manufactured  with  class  II  ozone- 
depleting  substances  under  Section 
610(d)  of  the  Qean  Air  Act 
Amendments  of  1990  (58  FR  69838). 
This  final  rule  was  developed  by  EPA  to 
clarify  definitions  and  to  provide  .•   -*-  • 
exemptions,  as  authorized  under  '  -  -  : > 
Section  610(d).  EPA  was  not  required  to 
promulgate  regulations  since  the  ban 
was  self-executing.  The  substances 


affected  by  the  Class  11  Ban  are  plastic 
foam  products,  aerosol  products  and 
pressurized  dispensers.  For  additional 
information  concerning  this  rulemaking 
and  for  a  complete  list  of  exempted  and 
excluded  products,  the  reader  should 
review  the  final  regulations  published 
in  the  Federal  Register  December  30, 
1993  (58  FR  69638).  These  rules  are  also 
codified  at  40  CFR  Part  82  Subpart  C. 

m.  Portable  Fire  Extinguishers 

A.  Backgmund 

In  the  December  30, 1993  initial 
rulemaking,  the  Agency  exempted  from 
the  Class  II  Ban  the  use  of  HCFCs  in 
portable  fire  extinguishers  until  such 
time  as  "suitable"  substitutes  for  HCFCs 
in  this  application  became 
"commercially  available"  (58  FR 
69646).  The  inclusion  of  fire 
extinguishers  in  the  class  II  ban  was' 
intended  to  be  consistent  with  the  class 
I  ban,  whereby  CFCs  used  in  fire 
extinguishers  were  baimed  since 
suitable  substitutes  were  commercially 
available  Oanuary  15,  1993,  58  FR 
4768).  EPA  distinguished  between  total 
Hooding  fire  suppression  systems, 
which  were  not  identified  as 
pressurized  dispensers,  and  portable  fire 
extinguishers,  which  the  Agency 
interpreted  as  Hailing  into  the  category  of 
pressurized  dispensers  (58  FR  69647). 

Since  that  final  rule  was  promulgated, 
EPA  learned  new  information  as  to 
significant  complications  in 
determining  broad  suitability  of 
substitute  fire  extinguishants.  EPA 
received  two  petitions  requesting  that 
the  Agency  reconsider  the  Class  II  Ban 
as  it  relates  to  portable  fire 
extinguishers.  Copies  of  these  petitions 
are  in  Air  Docket  A-93-20.  Through 
these  petitions,  subsequent  verbal  and 
written  conununications  with  industry 
representatives,  and  additional  research 
by  the  Agency,  EPA  learned  new  and 
compelling  information  concerning  the 
availability  of  fire  extinguishants 
suitable  to  replace  halon  and  CFCs  in 
streaming  applications.  Based  on  this 
information,  EPA  determined  that  it  was 
appropriate  to  propose  revising  the 
Class  II  Ban  as  it  relates  to  portable  non- 
residential fire  extinguishers.  A  Notice 
of  Proposed  Rulemaking  (NPRM)  was 
published  in  the  Federal  Register  on 
July  18, 1996  (61  FR  37430). 

B.  Notice  of  Proposed  Rulemaking 

In  the  NPRM,  EPA  stated  that  portable 
fire  extinguishers  for  commercial 
applications  present  a  unique  dilemma, 
for  a  variety  of  reasons.  First,  their 
specific  intended  use  is  to  protect 
human  life  and  property.  The  fire 
extinguishant  is  typically  discharged 
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only  in  response  to  a  threat  to  life  or 
property.  Second,  one  type  of 
extinguishant  is  not  universally  suitable 
for  all  situations,  in  that  different  types 
of  fires,  different  environments  in  which 
fires  are  potentially  to  be  fought,  and 
different  types  of  property  being 
protected,  each  dictate  a  particular  set  of 
characteristics,  found  in  varying  degrees 
in  various  extingiiishants.  Third,  the  fire 
protection  industry's  codes,  standards 
and  regulations  are  extremely  complex, 
such  that  states  and  localities  adopt 
standards  parallel  to  a  national  standard 
at  vastly  divergent  times.  Furthermore, 
some  states  and  localities  have  adopted 
different  versions  of  fire  codes. 
Additionally,  typical  insurance  industry 
requirements  mandate  conformance 
with  local  codes  before  proper 
insurance  coverage  can  be  obtained. 

Given  these  unique  circimistances,  for 
purposes  of  section  610(d),  determining 
the  suitability  and  thus,  conunercial 
availability,  of  a  substitute  for  use 
generally  in  portable  Are  extinguishers 
for  non-residential  applications 
becomes  extremely  elusive.  Therefore, 
since  suitability  and  commercial 
availability  caimot  be  determined 
adequately  for  purposes  of  the  Class  II 
Ban,  the  NPRM  proposed  replacing  the 
limited  exemption  that  already  exists 
with  a  total  exemption  for  portable  fire 
extinguishers  for  non-residential 
applications  from  the  Class  II  Ban.  This 
change  in  the  regulatory  language  would 
simply  reflect  the  present  situation  and 
provide  a  consistent  determination 
regarding  suitability  based  on  current 
information  for  the  regulated 
commimity.  Furthermore,  it  would 
relieve  the  regulated  community  from 
the  burdensome  task  of  monitoring 
federal,  state,  and  local  activities 
concerning  the  review  of  other 
substitutes  and  attempting  to  assess  at 
what  point  the  standmd  of  commercial 
availability  has  been  achieved. 

EPA  also  stated  that  if  at  some  future 
date,  compelling  information  is  brought 
to  the  Agency's  attention  indicating  that 
suitable  substitutes  are  widely  available 
for  fire  extinguishing  applications,  EPA 
may  ultimately  conclude  that  suitable 
substitutes  are  commercially  available 
and  undertake  appropriate  notice  and 
comment  procedures  to  remove  this 
exemption.  A  more  complete  discussion 
of  what  information  EPA  considered 
appears  in  the  NPRM. 

C.  Major  Comments  Received 

EPA  requested  comment  and  received 
fifteen  comments  on  the  NPRM. 
Thirteen  comments  supported  the 
proposed  changes  to  the  Class  11  Ban. 
Below  is  a  summary  of  the  comments 
and  EPA's  responses. 


EPA  received  two  comments  from 
other  federal  agencies,  the  Department 
of  Energy  (DOE)  and  the  Federal 
Aviation  Administration  (FAA).  DOE 
indicated  that  to  date,  its  efforts  to 
replace  Halon  1211  have  been 
unsuccessful.  Several  DOE  facilities 
require  clean  agents.  Therefore,  DOE 
indicated  that  EXDE  would  benefit  from 
having  extinguishers  that  use  HCFCs 
available  for  their  special  needs.  EPA 
recognizes  that  clean  agents  are  used  in 
unique  environments. 

FAA  stated  that  it  has  approved  the 
use  of  HCFC  Halotron  I,  an  American 
Pacific  product,  for  uses  pertaining  to 
airport  rescue  and  fire  fitting,  and  that 
this  agent  is  listed  as  acceptable  with 
use  restrictions  under  EPA's  Significant 
New  Alternatives  Policy  (SNAP) 
Program.  FAA  stated  tb^t  it  "concurs 
with  [EPA 'si  decision  to  provide  an 
exemption  for  the  use  of 
hydrachlorufluorcarbons  (sicl  (HCFC)  in 
either  fixed  or  mobile  portable  fire 
extinguishers  under  section  610  of  the 
Clean  Air  Act."  EPA  would  Uke  to 
clarify  that  the  NPRM  was  a  proposal, 
and  at  that  time  no  final  decisicm  had 
been  made.  Also,  since  the  FAA's  Usting 
of  Halotron  I  as  approved  for  uses 
regulated  by  FAA  was  consistent  with  a 
separate  exemption  in  the  original  class 
n  ban.  today's  action  should  not  directly 
affect  FAA's  decision. 

The  comment  from  FAA  refers  to  the 
SNAP  program;  therefore,  EPA  believes 
it  is  appropriate  to  delineate  the 
differences  between  SNAP  and  theTIass 
n  Ban.  Under  Section  610(d),  the  bimien 
is  on  EPA  to  actually  decide  that  one 
kind  of  extinguishant  cannot  be 
exempted  from  the  ban  by  determining 
that  the  substitute  will  be  just  as 
effective  and  available  as  the  replaced 
extinguishant.  Under  Section  612,  the 
burden  on  EPA  is  merely  to  deem 
substitutes  acceptable  if  they  do  not 
present  other  health  or  environmental 
hazards.  The  latter  task  does  not  extend 
to  banning  those  substances  that  the 
substitute  claims  to  replace,  nor  does  it 
include  an  examination  of  efficacy.  In 
addition,  the  SNAP  use  conditions  for 
Halotron  I  correspond  to  the  regulations 
implementing  the  Class  II  Ban. 

American  Pacific  Corporation 
submitted  seven  separate  comments  that 
were  copies  of  letters  Sent  to  EPA's    n 
Administrator.  Carol  Browner,  from    v^ 
members  of  Congress.  Six  of  these 
letters  were  sent  during  the  summer  of 
1995  and  one  letter  was  sent  in  April 
1996.  These  letters  all  express  support 
for  the  petition  filed  on  behalf  of 
Halotron  and  contained  in  Air  Docket 
A-93-20.  EPA  responded  to  each  of 
these  letters  at  the  time  the  letters  were 
received. 


EPA  received  one  comment  from  a 
trade  association  representing  the 
airline  industry.  This  comment  stated 
that  the  process  of  identifying  suitable 
substitutes  for  halon  for  aircraft 
application  has  been  very  demanding. 
Since  there  are  currently  no  approved 
"drop-in"  replacen^nts  fully  developed 
for  specific  aircraft  applications,  the 
commenter  stated  that  it  is  essential  that 
alternatives  such  as  HCFC  T 

extinguisbants  be  available.  EPA 
understands  these  concerns. 

Two  additional  commenters  indicated 
their  suppoit  ^r  the  regulatory  changes. 
The  first  commenter,  a  distributor  of  fire 
suppression  equipment,  agreed  with 
EPA's  analysis.  The  commenter  stated 
that  the  fire  protection  industry  is 
highly  regulated;  however,  these 
regulations  are  not  necessarily 
consistent  throughout  the  country.  EPA 
agrees  that  there  exists  a  myriad  of  fire 
protection  requirements.  The  second 
commenter  indicated  that  for  their  uses. 
HCFC-based  portable  fire  extinguishers 
would  be  a  suitable  substitute  to  Halon 
1211.  EPA  reco^izes  the  need  to  use  a 
clean  agent  for  specific  situations. 

One  commenter.  supporting  the 
proposed  regulatory  changes,  stated  that 
Halotron  I  had  an  ozone-depleting 
potential  (ODP)  of  less  than  0.025, 130 
times  lower  than  the  ODP  for  Halon 
1211.  This  conunenter  suggested  that 
EPA  revise  the  proposed  language  to 
include  an  ODP  upper  limit  for  HCFCs 
used  in  portable  fire  extinguishers.  This 
commenter  suggested  that  a  fimit  of 
0.025  should  be  established.  EPA  was 
intrigued  by  this  suggested  limitation. 
However,  since  no  other  product 
exempted  from  the  Class  II  Ban  has  an         X 
ODP  limit,  EPA  did  not  believe  it  was 
appropriate  to  establish  such  a  limit  for 
portable  fire  extinguishers.  In  addition^ 
it  is  imclear  what  EPA's  authority 
would  be  to  impose  such  a  limit,  since 
§  610  only  authorizes  EPA  to  create 
exemptions  where  no  other  substitutes, 
other  than  a  class  I  or  class  11  substance, 
is  available. 

One  commenter,  the  National  Fire 
Protection  Association  (NFPA),  neither 
endorsed  nor  opposed  the  NPRM. 
Instead,  NFPA  indicated  that  it  was  in 
the  process  of  determining  the 
suitabiUty  of  extinguishers  containing 
HCFCs  and  other  replacements  for  non- 
residential fire  protection  applications 
through  its  consensus  standaids  writing 
process.  NFPA  requested  that  EPA 
consider  commenting  on  a  Tentative 
Interim  Amendment  (TLA)  that  would 
permit  HCFCs  and  other  alternatives  to 
be  used  to  satisfy  the  minimum  ^ 

selection  and  replacement  requirements  ' 
for  any  non-residential  building 
requiring  fire  extinguishers.  EPA 
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recognizes  the  important  role  NFPA 

standards  play  in  fire  protection.  EPA 
did  not  specifically  comment  on  the 
TIA.  EPA  believes  that  the  rulemakings 
concerning  acceptable  and  unacceptable 
substitutes  for  halon  promulgated  under 
Section  612  of  the  Act.  indicates  what 
criteria  EPA  considers  and  how 
information  is  evaluated  by  the  Agency. 

EPA  received  one  comment  opposing 
the  potential  exemption.  The 
commenter.  Friends  of  the  Earth  {FX3E), 
stated  that  a  permanent  exemption  will 
have  averse  impacts  on  hiunan  health 
and  the  environment  and  is^- 
unnecessary,  g^ven  the  availability  of 
effisctive  alternatives.  FOE  further  stated 
that  this  exemption  would  translate  into 
a  significant  chlorine  laading  burden  for 
the  stratosphere  over  th6  coming 
decades.  FOE  stated  1hat  recent 
scientific  research  indicates  the  need  to 
take  more  aggressive  action  to  protect 
human  health  and  the  environment. 
Moreover,  FOE  stated  that  suitable  and 
commercially  available  alternatives  are 
already  being  used  to  replace  halon  fire 
extinguishers  in  a  wide  variety  of 
settings.  FOE  stated  that  water,  carbon 
dioxide,  dry  chemicals,  and  foam  agents 
have  been  proven  safe  and  reliable 
akematives.  Also,  recent  research  has 
led  to  the  development  and  use  of  new 
agents  and  technologies  such  as  inert 
gas  mixtures,  water-mist  or  fogging 
systems,  and  powdered  aerosols.  Based 
on  this  information,  FOE  does  not 
believe  that  EPA  should  amend  the 
Class  n  Ban. 

While  EPA  agrees  that  it  is  necess»y 
to  take  appropriate  measures  to 
eliminate  the  use  of  6zone-depleting 
substances,  EPA  disagrees  with  FOE's 
analysis  regarding  the  availability  of 
substitutes  for  all  non-residential  fire 
extinguishing.  Since  substitutes  are  not 
universally  available.  Class  II  substances 
are  currently  being  used  and  EPA  does 
dot  believe  that  this  amendment  will 
increase  such  use  primarily  for 
economic  reasons.  EPA  agrees  that 
many  uses  of  HCFCs  should  be 
discouraged,  particularly  emissive  uses. 
Generally,  the  Class  II  ban  has  been 
successful  in  limiting  the  uses  of 
HCFCs.  However,  EPA  has  not  found 
any  indication  that  there  would  be 
significant  human  health  or  " 

environmental  offsets  associated  with 
modifying  the  Class  II  Ban,  as  proposed, 
to  revise  the  current  exemption  for 
portable  fire  extinguishers.  Since 
substitutes  are  not  universally  available. 
Class  U  substances  can  currently  be 
used  and  EPA  does  not  believe  this  rule 
amendment  will  increase  such  use 
primarily  for  economic  reasons.  As  one 
commenter  stated,  the  ODP  for  Halotron 
I  is  less  than  0.025.  EPA  reviewed 


informatioiyconceming  the  cumulative 
adfusted  chlorine  loading  that  could  be 
attributed  to  fialotron  I.  It  appears  that 
givm  the  narrow  use  for  such  a  product 
and  its  low  ODP,  any  noticeable 
increase  in  the  dilorine  loading  will  be 
negligible,  bi  1999,  2017,  2024.  and 
.2025,  there  could  be  an  increase  of  only 
0.001  parts  per  billion  (ppb)  attributed 
to  permitting  HCFC  portable  fire 
extinguishers  in  the  United  States. 

FOE's  comment  listed  various 
substitutes  for  halon  that  are  non-ozcme- 
depleting.  EPA  agrees  that  these 
substitutes  should  be  evaluated  by 
anyone  plaiming  to  replace  Halon  1211. 
As  EPA  stated  in  the  initial  rulemaking 
and  in  the  July  18, 1996  NPRM,  "non- 
halocarbon  alternatives  to  Halon  1211 
are  already  in  widespread  use  in 
selected  commercial  applications 
because  of  their  effectiveness,  and  due 
to  the  current  regulatory  climate,  their 
use  has  been  increasingly  adopted 
wherever  possible"  (58  FR  69647,  61  FR 
37431).  In  the  NPRM,  EPA  further  states 
that  the  Agency  believes  where  non- 
gaseous agents  can  be  used,  appropriate 
consideration  for  these  substitutes 
already  occurs  (61  FR  37431).  However, 
such  substitutes  are  not  available  for  all 
fire  extinguishing  uses  and  EPA  believes 
that  they  are  already  being  used 
wherever  appropriate.  In  essence,  this 
amendment  preserves  the  status  quo 
and  EPA  does  not  believe  it  will  lead  to 
increased  HCFC  use.  Therefore,  EPA 
does  not  believe  that  the  regulatory 
changes  as  proposed  would  have 
significant  human  health  or 
environmental  impacts.  Moreover,  EPA 
stated  in  the  NPRM  at  some  future  date, 
if  comf)elling  information  is  brought  to 
the  Agency's  attention  indicating  that 
suitable  substitutes  are  widely  available, 
EPA  could  undertake  appropriate  notice 
and  comment  procedures  to  remove  this 
exemption  {61  FR  37432). 

D.  Today's  Action 

EPA  is  today  promulgating  regulatory 
changes  to  the  Class  11  Ban.  These 
changes,  consistent  with  the  NPRM,  are 
based  on  information  regarding  the 
suitability  and  commercial  availability 
of  substitutes  for  purposes  of  the  Class 
n  Ban.  As  proposed,  EPA  is  today 
replacing  the  limited  exemption  that 
already  exists  with  a  total  exemption  for 
portable  fire  extinguishers  for  non- 
residential applications  from  the  Class  IT 
Ban.  If  at  some  future  date,  compelling 
information  is  brought  to  the  Agency's 
attention  indicating  that  suitable 
substitutes  are  widely  and  consistently 
available  for  fire  extinguishing 
applications,  EPA  may  ultimately 
conclude  that  suitable  substitutes  are 
commercially  available  and  undertake 


appropriate  notice  and  comment 
procedures  to  remove  this  exemption. 

IV.  Smnmary  of  Supporting  Analysis 

A.  Executive  Order  12866 

Under  Executive  Order  12866  (58  FR 
51735,  October  4, 1993),  the  Agency 
must  determine  whether  this  regulatory 
action  is  "significant"  and  therefore 
subfect  to  OMB  review  and  the 
requirements  of  the  Executive  Order. 
The  Order  defines  "significant" " 
regxilatory  action  as  one  that  is  likely  to 
lead  to  a  rule  that  may: 

(1)  Have  an  annual  effect  on  tt\|e 
economy  of  $100  million  or  more,  or 
adversely  and  materially  affect  a  sector 
of  the  economy,  productivity, 
competition,  jobs,  the  environment, 
public  health  or  safety,  or  State,  local, 
or  tribal  governments  oi-  communities; 

(2)  Create  a  serious  inconsistency  or  . 
otherwise  interfere  with  an  action  taken 
or  planned  by  another  agency; 

(3)  Materially  alter  the  budgetary 
impact  of  entitlement,  grants,  user  fees, 
or  loan  programs  or  the  rights  and 
obligations  of  recipients  thereof;  or 

(4)  Raise  novel  legal  or  policy  issues 
arising  out  of  legal  mandates,  the 
President's  priorities,  or  the  principles 
set  forth  in  the  Executive  Order. 

It  has  been  determined  by  OMB  and 
EPA  that  this  action  to  promulgate  an 
amendment  to  the  final  rule  is  not  a 
"significant  regulatory  action"  under 
the  terms  of  Executive  Order  12866  and 
is  therefore  not  subject  to  OMB  review 
under  the  Executive  Order.  « 

B.  Unfunded  Mandates  Act 

Section  202  of  the  Unfunded 
Mandates  Reform  Act  of  1995 
("Unfunded  Mandates  Act")  requires 
that  the  Agency  prepare  a  budgetary 
impact  statement  before  promulgating  a 
rule  that  includes  a  Federal  mandate 
that  may  result  in  expenditure  by  State, 
local,  and  tribal  governments,  in 
aggregate,  or  by  the  private  sector,  of 
$100  million  or  more  in  any  one  year. 
Section  203  requires  the  Agency  to 
establish  a  plan  for  obtaining  input  bom 
and  informing,  educating,  and  advising 
any  small  governments  that  may  be 
significantly  or  uniquely  affected  by  the 
rule. 

Under  section  205  of  the  Unfunded 
Mandates  Act,  the  Agency  must  identify 
and  consider  a  reasonable  number  of 
regulatory  alternatives  before 
promulgating  a  rule  for  which  a 
budgetary  impact  statement  must  be 
prepared.  The  Agency  must  select  from 
those  alternatives  the  least  costly,  most 
cost-effective,  or  least  burdensome 
alternative  that  achieves  the  objectives 
of  the  rule,  unless  the  Agency  explains 
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why  this  alternative  is  not  selected  or 
the  selection  of  this  alternative  is 
inconsistent  with  law. 

Because  this  action  is  estimated  to 
result  in  the  expenditure  by  State,  local, 
and  tribal  governments  or  private  sector 
of  less  than  $100  million  in  any  one 
year,  the  Agency  has  not  prepared  a 
budgetary  impact  statement  or 
specifically  addressed  the  selection  of 
the  least  costly,  most  cost-effective,  or 
least  burdensome  alternative.  Because 
small  governments  will  not  be 
significantly  or  uniquely  afiiected  by  this 
rule,  the  Agency  is  not  required  to  * 
develop  a  plan  with  regard  to  small 
governments.  As  disciissed  in  this 
preamble,  this  action  provides  relief  by 
permitting  the  use  of  non-residential 
portable  fire  extinguishers  that  contain 
HCFCs;  and  therefore,  would  increase 
the  flexibility  in  choosing  a  particular 
fire  extinguishant,  thus  reducing  the  net 
effect  of  the  burden  of  part  82  subpart 
C  of  the  Stratospheric  Protection 
regulations  on  regulated  entities, 
including  State,  local,  and  tribal 
governments  or  private  sector  entities. 

C.  Paperwork  Reduction  Act 

Any  information  collection 
requirements  in  a  rule  must  be 
submitted  for  approval  to  the  Office  of 
Management  and  Budget  (OMB)  under 
the  Paperwork  Reduction  Act,  44  U.S.C. 
3501  et  seq.  Because  no  informational 
collection  requirements  are  adopted  by 
today's  action,  EPA  has  determined  that 


the  Paperwpric  Reduction  Act  does  not 
apply  to  this  rulemaking  and  ho 
Information  Collection  Request 
document  has  been  prepared. 

D.  Regulatay  Flexibility  Analysis 

EPA  has  determined  that  it  is  not 
necessary  to  prepare  a  regulatory 
flexibility  analysis  in  connection  with 
this  rule.  Any  impact  this  rule  will  have 
on  small  entities  will  be  to  provide 
relief  firom  regulatory  burdens.  EPA  has 
determined  that  this  action  will  not 
have  a  significant  adverse  economic 
impact  on  a  substantial  number  of  small 
businesses. 

V.  Submission  To  Congress  and  the 
Genoral  Accounting  cifice 

Under  5  U.S.C.  801(a)(1)(A)  as  added 
by  the  Small  Business  Regulatory 
Enforcement  Fairness  Act  of  1996 
(SBREFA),  EPA  submitted  a  report 
containing  this  rule  and  other  required 
information  to  the  U.S.  Senate,  the  U.S. 
House  of  Representatives,  and  the 
Comptroller  General  of  the  General 
Accounting  Office  prior  to  publication 
of  the  rule  in  today's  Federal  Register. 
This  rule  is  not  a  "major  rule"  as 
defined  by  5  U.S.C.  804(2). 

List  of  Subjects  in  40  CFR  Part  82 

Aerosols,  Administrative  practice  and 
procediu«,  Air  pollution  control, 
Environmental  protection,  Chemicals, 
Exports,  Government  procurement, 
Hydrochlorofluorocari>ons,  Imports, 
Labeling,  Nonessential  products. 


Portable  fire  extinguishers.  Pressurized 
dispensers.  Reporting  and 
recordkeeping  requirements. 
Stratospheric  ozone  layer. 

\  Dated:  November  27, 1996. 
Cuvi  M.  BrawMT, 
Administrator. 

Htle  40.  Code  of  Federal  Regulations, 
Part  82,  is  amended  to  read  as  follows: 

PART  82— PROTECTION  OF 
STRATOSPHERIC  OZONE 

1.  The  authority  citation  for  Part  82 
continues  to  read  as  follows: 

Autkorily:  42  U.&C  7414,  7601.  7671- 
7671q. 

2.  Section  82.62  is  aihended  by 
removing  paragraphs  (j)  and  (k). 

3.  Section  82.68  is  amended  by 
removing  and  reserving  paragraphs  (f) 
and  (g). 

4.  Section  82.70  is  amended  by 
revising  paragraph  (a)(2)(vii)  to  read  as 
follows: 

§82.70    NonMsenMCtaasH  products  and 
excapliona. 

•        •        •        •        • 


•  • 


(a)* 
(2)* 

(vii)  Portable  fire  aetinguishing 
equipment  used  for  non-residential 
applications;  and 

•        •        •        •        • 
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Proclamation  6961  of  November  28,  1996 

To  Facilitate  Positive  Adhistment  to  Competitioii  From 
Imports  of  Broom  Com  Brooms 


By  die  Prendent  of  the  United  States  of  America 

A  Proclamation 

1.  On  July  2,  1996,  the  United  States  International  Trade  Commission 
("USrrC")  made  an  affinnative  determination  in  it»anvestigation  under  sec- 
tion 202  of  the  Trade  Act  of  1974.  as  amended  ("Trade '  Act")(19  U.S.C 
2252),  with  respect  to  imports  of  broom  com  brooms  provided  for  in  heading  . 
9603  of  the  Harmonizpd  Tariff  Schedule  of  the  United  States  ("HTS").  Under 
section  202  of  the  Trade  Act.  the  USITC  determined  that  such  brooms 
are  being  imported  into  the  United  States  in  such  increased  quantities  as 
to  be  a  substantial  cause  of  serious  injury  to  the  domestic  industry  producing 
a  like  or  directly  competitive  article.  Further,  the  USITC  found,  pursuant 
to  section  311(a)  of  the  North  American  Free  Trade  Agreement  Implementa- 
tion Act  ("the  NAFTA  Implementation  Act")(19  U.S.C.  3371(a)),  that  importa 
of  such  brooms  produced  in  Mexico,  considered  individually,  account  for 
a  substantial  share  of  total  imports  of  broom  com  brooms  and  contribute 
importantly  to  the  serious  injury  caused  by  imports,  but  that  such  brooms 
produced  in  Canada  do  not  so  account  or  contribute.  The  USITC's  determina- 
tion and  its  recommendations  to  address  the  serious  injury  were  reported 
to  me  on  August  1, 1996. 

2.  On  August  30,  1996,  I  determined,  pursuant  to  section  312(a)  of  the 
NAFTA  Implementation  Act  (19  USC  3372(a)),  that  importa  of  broom  com 
brooms  from  Mexico,  considered  individually,  account  for  a  substantial  share 
of  total  importa  and  contribute  importantly  to  the  serious  injury  caused 
by  imports;  but  that  importa  of  broom  com  brooms  from  Canada  do  not 
so  account  or  contribute.  Acting  pursuant  to  section  203  of  the  Trade  Act 
(19  U.S.C.  2253).  I  determined  to  take  appropriate  and  feasible  action  within 
my  power  that  will  facilitate  effbrta  by  the  domestic  indxistry  to  make 
a  positive  adjustment  to  competition  from  importa  of  broom  com  brooms. 
I  further  determined  that  action  would  not  be  implemented  at  that  time 
and  directed  the  United  States  Trade  Representative  ("USTR")  to  negotiate 
and  conclude,  within  90  days,  agreementa  pursuant  to  the  terms  of  section 
203(a)(3)(E)  of  the  Trade  Act  (19  U.S.C.  2253(a)(3)(E))  concerning  broom 
com  brooms  exported  to  the  United  States,  and  to  carry  out  any  agreementa 
reached.  Moreover,  I  determined  that,  not  later  than  the  end  of  this  90- 
day  period  (November  28.  1996),  I  would  implement  action  of  a  type  de- 
scribed in  section  203(a)(3).  Such  negotiations  were  imdertaken  by  the  USTR 
but  have  felled  to  achieve  satisfactory  agreementa  conceming  such  brooms 
exported  to  the  United  States. 

3.  Pursuant  to  section  203  of  the  Trade  Act  (19  U.S.C.  2253).  and  after 
taking  into  account  the  considerations  specified  in  section  203(a)(2)  of  the 
Trade  Act,  I  have  determined  to  implement  action  of  a  type  described 
in  section  203(a)(3).  Such  action  shall  take  the  form  of  an  increase  in, 
or  imposition  of,  any  duty  on  imported  brooms  (except  whisk  brooms), 
wholly  or  in  part  of  broom  cwn  and  provided  for  in  HTS  subheading 
9603.10.50  and.  with  respect  to  importa  that  exceed  certain  specified  annual 
levels.  HTS  siibheading  9603.10.60.  Such  increase  in.  or  imposition  of,  duty 
on  such  goods  shall  be  effiective  for  a  three-year  period,  and  shall  apply 
to  imports  from  all  countries,  except  Canada  and  Israel  and  developing 
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countries  that  accoxmt  for  less  than  three  percent  of  the  relevant  imports 
over  a  recent  representative  period.  Pursuant  to  section  203(a)(1)(A)  of  the 
Trade  Act  (19  U.S.C.  2253(a)(1)(A)),  I  have  further  determined  that  these 
actions  will  facilitate  efforts  by  the  domestic  industry  to  make  a  positive 
adjustment  to  import  competition  and  provide  greater  economic  and  social 
benefits  than  costs. 

.  4.  Section  604  of  the  Trade  Act,  as  amended  (19  U.S.Q  2483),  authorizes 
the  President  to  embody  in  the  HTS  the  substance  of  the  relevant  provisions 
of  that  Act,  and  of  other  acts  affecting  import  treatment,  .and  actions  there- 
imder,  including  the  removal,  modification,  continuance,  or  imposition  of 
any  rate  of  duty  or  other  import  restriction. 

NOW,  THEREFORE,  I,  WILLIAM  J.  CLINTON.  President  of  the  United  States 
of  America,  acting  under  the  authority  vested  in  me  by  the  Constitution 
and  the  laws  of  the  United  States,  including  but  not  limited  to  sections 
203  and  604  of  the  Trade  Act.  do  proclaim  that: 

(1)  (a)  In  order  to  apply  to  specified  broom  com  brooms  (except  whisk 
.brooms)  that  are  either  produced  in  Mexico  or  goods  of  Mexico  under 

the  terms  of  general  note  12  to  the  HTS  for  purposes  of  the  NAFTA,  or 
that  are  products  of  coimtries  other  than  Canada  or  Israel  and  other  than 
countries  enumerated  in  general  note  4(a)  to  the  HTS  as  that  note  existed 
on  November  28,  1996  (except  as  otherwise  specified),  the  foregoing  goods 
classifiable  under  HTS  subheading  9603.10.50,  rates  of  duty  other  than  those 
specified  for  such  subheadings  in  the  rates  of  duty  column  1  of  the  HTS 
during  the  three-year  period  beginning  on  the  effective  date  of  this  proclama- 
tion, the  HTS  is  modified  as  provided  in  section  A  of  the  Annex  to  this 
{NTOclamation. 

(b)  During  the  period  firom  November  28,  1996,  through  November  27, 
1999,  inclusive,  the  symbol  "MX"  in  parentheses  following  the  "Free"  rate 
of  duty  in  the  special  subcolimm  of  rates  of  duty  colunm  1  of  the  HTS 
for  subheading  9603.10.50  shall  be  deleted.  Upon  the  close  of  November 
27.  1999.  such  symbol  "MX"  shall  be  reinserted  in  subheading  9603.10.50 
in  alphabetical  sequence  in  the  parentheses  following  the  "Free"  rate  of 

.duty  in  the  special  subcolumn  of  HTS  rates  of  duty  column  1,  unless 
the  actions  taken  in  this  proclamation  are  earlier  expressly  modified  or 
terminated.  r^ 

(c)  In  order  to  provide  that  such  goods  of  Mexico  under  the  terms  of 
general  note  12  shall  be  subject  to  a  NAFTA  rate  of  duty  during  the  period 
from  November  28,  1999,  through  December  31.  2004,  inclusive,  the  HTS 
is  further  modified  as  provided  in  section  B  of  the  Annex  to  this  proclama- 
tion. 

(2)  In  order  to  establish  tariff-rate  quotas  for  brooms  classifiable  in  HTS 
subheading  9603.10.60  (except  such  brooms  that  are  the  product  of  Israel 
or  goods  of  Canada'under  the  terms  of  general  note  12  to  the  HTS)  during 
the  period  from  November  28.  1996.  through  November  27.  1999.  inclusive, 
the  HTS  is  further  modified  as  provided  in  section  C  of  the  Annex  to 
this  proclamation. 

(3)  (a)  All  broom  com  brooms  (except  whisk  brooms)  the  product  of 
designated  beneficiary  countries  under  the  CBERA  and  the  ATPA  pursuant 
to  HTS  general  note  7(a)  and  general  note  11(a).  respectively,  the  foregoing 
goods  classifiable  under  HTS  subheadings  9603.10.50  and  9603.10.60,  shall 
cease  to  be  accorded  duty-fr«e  entry  into  the  customs  territory  of  the  United 
States  during  the  period  from  November  28.  1996,  through  the  clqse  of 
November  27,  1999.  inclusive,  except  as  provided  in  section  C  of  the  Annex 
to  this  proclamation. 

(b)  During  the  time  period  specified  in  paragraph  (3)(a),  the  symbols 
"E,"  and  "J,"  in  parentheses  following  the  "Free"  rate  of  duty  in  the  special 
subcolimm  of  rates  of  duty  column  1  of  the  HTS  for  subheadings  9603.10.50 
and  9603.10.60  shall  be  deleted.  Upon  the  close  of  November  27,  1999, 
such  symbols  "E,"  and  "J,"  shall  be  reinserted  in  such  subheadings  in 
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alphabetical  sequence  in  the  parentheses  following  the  "Free"  rate  of  duty 
in  the  special  subcolumn  of  HTS  rates  of  duty  column  1,  and  eligible 
goods  the  produtt  of  desigiiated  CBERA  and  ATPA  beneficiaiy  countries 
shall  again  be  accorded  duty-free  entry  into  the  customs  territory  of  the 
United  States  without  quantitative  limitation,  unless  the  actions  taken  in 
this  proclamation  are  earlier  expressly  modified  or  terminated. 

(4)  Any  provisions  of  previous  proclamations  and  Executive  orders  that 
are  inconsistent  with  the  actions  taken  in  this  proclamation  are  superseded 
to  the  extent  of  such  inconsistency. 

(5)  The  modifications  to  the  HTS  made  by  this  proclamation,  including 
the  Annex  thereto,  shall  be  efiective  with  respect  to  goods  entered,  or 
withdrawn  frran  warehouse  for  constunption,  on  or  after  12:01  a.m.  on 
November  28,  1996,  as  provided  in  the  Annex  to  this  proclamation,  unless 
such  actions  are  earlier  expressly  modified  or  terminated. 

IN  WITNESS  WHEREOF,  I  have  hereimto  set  my  hand  this  twenty^eighth 
day  of  November,  in  the  year  of  our  Lord  nineteen  himdred  and  ninety- 
six,  and  of  the  Independence  of  the  United  States  of  America  the  two 
hundred  and  twenty-first. 


Billii^  ooda  3195-01^ 


OsyiAJ^^fuaA<rtvMid^^ 
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i  .^: 


Memorandum  of  November  28,  1996 

Action  Under  Section  203  of  the  Trade  Act  of  1974  Concem- 
i|ig  Broom  Com  Brooms 


Memorandum  for  the  Secretary  of  the  Treasury,  the  Secretary  of  Com- 
merce, the  Secretary  of  Agriculture,  the  Secr^ary  of  Labor,  [and]  the 
United  States  Trade  Representative 

On  Augiist  1,  1996,  the  United  States  International  Trade  Commission 
(USrrC)  submitted  to  me  a  report  that  contained:  (1)  a  determination  pursuant 
to  section  202  of  the  Trade  Act  of  1974  ("the  Trade  Act")  that  imports 
of  broom  com  brooms  are  being  imported  into  the  United  States  in  such 
increased  quantities  as  to  be  a  substantial  cause  of  serious  injury  to  the 
domestic  industry;  and  (2)  a  finding  pursuant  to  section  311(a)  of  the  North 
American  Free-Trade  Agreement  (NAFTA)  Implementation  Act  ("NAFTA 
Act")  and  that  imports  of  broom  com  brooms  produced  in  Mexico  account 
for  a  substantial  share  of  total  imports  of  such  brooms  and  contribute  impor- 
tantly to  the  serious  injury  caused  by  imports. 

On  August  30,  1996,  I  determined  to  take  appropriate  and  feasible  action 
that  will  facilitate  efforts  by  the  domestic  industry  to  make  a  positive  adjust- 
ment ta  competition  from  imports  of  broom  com  brooms.  I  did  not  implement 
at  that  time  any  of  the  actions  recommended  by  the  USITC,  because  I 
determined  that  it  would  be  more  appropriate  first  to-  seek  a  n^otiated 
solution  with  appropriate  foreign  countries  that  would  address  the  serious 
injury  to  our  domestic  broom  com  broom  industry,  promote  positive  adjust- 
ment, and  strike  a  balance  among  the  various  interests  involved. 

I  therefore  directed  the  Trade  Representative  to  negotiate  and  conclude, 
within  90  days,  agreements  of  a  type  described  in  section  203(a)(3)(E)  of 
the  Trade  Act,  and  to  carry  out  any  agreements  reached.  ^I  also  directed 
the  Secretaries  of  Agricultinre,  Conunerce,  and  Labor  to  develop  and  present, 
within  90  days,  a  program  of  measiues  designed  to  enable  our  domestic 
industry  producing  broom  com  brooms  to  adjust  to  import  competition. 

The  Trade  Representative  has  informed  me  that  her  negotiations  did  not 
result  in  agreements  meeting  the  goals  that  I  had  previously  set.  Therefore, 
after  considering  all  relevant  aspects  of  the  investigation,  including  the 
factors  set  forth  in  section  203(a)(2)  of  the  Trade  Act,  and  the  results  of 
the  activities  undertaken  over  the  previous  90  days,  I  have  implemented 
actions  of  a  type  described  in  section  203(a)(3).  I  have  determined  that 
these  actions  will  facilitate  efforts  by  the  domestic  industry  to  make  a 
positive  adjustment  to  import  competition  and  provide  greater  economic 
and  social  benefits  than  costs. 

Specifically,  I  have  proclaimed  tariff  relief  for  a  period  of  three  years  that 
will  provide  time  for  the  domestic  industry  to  implement  an  adjustment 
plan  that  will  facilitate  its  positive  adjustment  to  import  competition.  This 
action  meets  the  needs  of  the  domestic  industry,  while  striking  a  balance 
with  the  other  interests  of  the  United  States  by  providing  the  minimum 
tariff  relief  necessary  to  promote  such  adjustment.  No  tariff  relief  is  being 
provided  on  four  of  the  six  tariff  subheadings  subject  to  the  injury  determina- 
tion. In  addition,  for  the  largest  tariff  subheading,  duty-free  treatment  will 
be  provided  on  a  substantial  annual  quantity  of  broom  com  broom  imports 
from  all  import  sources.  In  short,  this  action  provides  the  domestic  industry 
with  substantial  temporary  relief  from  increased  import  competition,  while 
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also  afMHimg  our  trading  partners  significant  continued  duty-ficee  access 
to  the  United  States  market. 

I  also  note  the  substantial  resources  identified  by  the  Departments  of  Agri- 
cult\ire  and  Commerce  that  can  provide  loans,  grants,  technical  and  in- 
kind  assistance  to  the  domestic  industry  as  it  implements  its  adjustment 
plan.  Taken  together,  these  programs  have  the  potential  to  match  the  financial 
contribution  that  the  domestic  industry  will  make  as  it  implements  its 
adjustment  plan.  I  urge  the  domestic  industry  to  submit  the  necessary  applica- 
tions for  consideration  under  the  individual  programs,  and  direct  the  Sec- 
retaries of  Agriculture  and  Commerce  to  provide  the  appropriate  assistance 
to  the  industry  in  completing  the  application  proctss.  I  also  direct  the 
Departments  of  Agriculture  and  Commerce  to  give  priority  consideration 
to  adjustment  assistance  requests,  with  the  intent  of  providing  the  maximum 
appropriate  assistance  available. 

The  Trade  Adjustment  Assistance  (TAA)  program  of  the  Department  of  Labor 
has  already  provided  support  for  employees  of  broom  com  broom  manufac- 
turers that  have  been  laid  off  due  to  import  competition.  This  assistance 
remains  available,  and  I  instruct  the  Secretary  of  Labor  to  give  priority 
consideration  to  processing  such  TAA  requests. 

-  An  additional  issue  considered  during  the  course  of  the  last  90  days  was 
the  possible  cinnmivention  of  U.S.  customs  laws.  As  a  result  of  information 
provided  by  the  broom  com  broom  industry  and  other  information  collected 
by  the  U.S.  Customs  Service,  an  investigation  is  imderway  to  determine 
whether  any  imports  of  broom  com  brooms  are  entering  the  commerce 
of  the  United  States  in  a  manner  inconsistent  with  U.S.  law.  I  instmct 
the  Secretary  of  the  Treasury  to  pursue  this  matter  with  the  intent  of  conclud- 
ing this  investigation  within  90  days,  and  taking  any  other  steps  necessary 
to  ensure  broom  com  broom  imports  do  not  circvunvent  U.S.  law. 

I  also  note  that,  pursuant  to  Section  204  of  the  Trade  Act.  the  International 
Trade  Commission  will  monitor  developments  with  respect  to  the  domestic 
industry,  including  progress  and  specific  efforts  made  by  workers  and  firms 
in  the  domestic  industry  to  make  a  positive  adjustment  to  import  competition. 

The  United  States  Trade  Representative  is  authorized  and  directed  to  publish 
this  determination  in  the  Federal  Register. 


(FR  Doc  96-31006 
FUod  12-3-96:  8:45  am) 
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REMNDERS 

The  items  in  this  Kst  were 
edjtoriatty  compHed  as  an  aid 
to  Federal  Register  users. 
Indusion  or  exclusion  from 
this  ist  has  no  legal 
significance. 

RULES  QOiNQ  INTO 
EFFECT  TODAY 

ARMS  CONTROL  AND 
DISARMAMENT  AGENCY 

National  Security  information^ 
published  12-4-96 

COMMERCE  DEPARTMENT 
Export  Administration 
Bureau 

National  security  industriai 
base  regulations;  revision; 
published  12-4-06 

ENVIRONMENTAL 
PROTECTION  AOENCY 

Treatment  wortcs  construction; 
loan  guarantees;  CFR  part 
removed;  publshed  12-4-96 

TRANSPORTATION 
DEPARTMENT 
reaifai  niQnvMy 

a  i^mImImI— Hum 

Practice  cvid  procedure: 
Single  State  insurarKe 
registration;  published  12- 
4-96 

TREASURY  DEPARTMENT 
Foieign  Assets  Control 
OMce 

Sanctions;  biodced  persons, 
spedatty  designated 
rtationals.  terrorists,  and 
narcotics  traffidcers,  and 
blocked  vessels;  ist; 
published  12-4-06 

COMMENTS  DUE  NEXT 
WEEK 

COMMERCE  DEPARTMENT 
National  Oceanic  and 
Atinosphsiic  Administration 

Fishery  conservation  and 
management 
Alaska;  fisheries  off 
Exclusive  Economic 
•     Zone- 
Pacific  cod  reaUocation; 
comments  due  by  12- 
10^6;  published  10-17- 
96 
Magnuson  Act  provisions; 
comments  due  by  12-9- 
96;  published  11-&06 

DEFENSE  DEPARTMENT 

Federal  Aoquisiton  Regulation 
(FAR): 

ADP/telecommunfeations 
Federal  Supply 
Schedules;  convnents  due 


l>y  12-9-96;  published  10- 
8-96 

EDUCATION  DEPARTMENT 

Federal  regulatory  review: 
Disability  and  Rehabilttationo 
Research  Projects  and 
Centers  Program; 
comments  due  t>y  12-10- 
96;  pubtohed  10-11-96 

ENERGY  DEPARTMENT 
'Federal  Energy  Regulatory 
Conwnisslon 

Natural  Gas  Policy  Act 
Interstate  natural  gas 
pipelines- 
Bustoiess  practice 
standards;  comments 
due  by  12-13-96; 
published  11-19-96 

ENVIRONMENTAL 
PROTECTION  AGENCY 
Air  polluiion  control;  new 
motor  vehicles  and  engines: 
New  nonroad  compressiorv 
ignition  engines  at  or 
above  37  Mtowatts- 
Orvhighway  compressforv 
ignilion  engines  in 
nonroad  vehicles;  use 
and  replacement 
provisions;  comments 
due  by  12-12-96; 
publshed  11-12-96 
Ofvhighway  coirpressiorv' 
igniten  engines  in 
nonroad  vehicles;  use 
arxl  replacement 
provisions;  comments 
due  by  12-12-96; 
published  11-12-96 
Urban  txjses  (1993  and 
earlier  model  years); 
retrofit/rebuik) 
requirements;  equipment 
cerlificatior>- 
Post-rebuild  1997 
emission  levels;  update; 
comments  due  by  12- 
12-96;  published  11-12- 
96 
Air  quality  implemerrtatkm 
plans;  approval  arxj 
promulgation;  various 
States: 

California;  coiTwnents  due  t>y 
12-9-96;  published  11-8- 
96 
Clean  Air  Act 
Special  exemptions; 
American  Samoa  at  aL; 
comments  due  by  12-13- 
96;  published  11-13-96 

FEDERAL 

COMMUNICATIONS 

COMMISStON 

Common  carrier  services: 
Newspaper/broadcast  cross- 
ownership  restriction; 
waiver  comments  due  t)y 
12-9-96;  published  10-15- 
96 


Radio  services,  special: 
Amateur  services- 
Visiting  foreign  operators; 
authorizatioh  to  operate 
stations  in  U.S.; 
comments  due  by  12- 
1^^:  pubkshei  10«- 

Private  land  motets  ' 
services- 

220  MHz.  40-miie  rule; 
elimination;  comments 
due  by:  12-1 0-96; 
published  11-25-96 
Radio  stations;  table  of 
assignments: 
Guam;  comments  due  by 
12-9-96r  published  10-29- 
96 

Oregon;  comments  due  by 
12-9^;  published  10-29- 
96 

Tennessee;  comments  due 
by  12-9-96;  published  10- 
29-06 

FEDERAL  HOU8INQ 
FINANCE  BOARD 

Federal  home  loan  bank 

system: 

Advances  to  nonmembers; 
comments  due  by  12-9- 
96;  published  10-8-96     ' 

FEDERAL  RESERVE 
SYSTEM 

Loans  to  executive  officers, 
droctors,  and  principal 
sharefK>klers  of  member 
tianks  (Regulation  O): 
Loans  to  holding  companies 
and  affiliates;  comments 
due  by  12-0^;  published 
11-8-96 

GENERAL  SERVICES 
ADIMNISTRATION 

Federal  Aoquisitkxi  Regulation 
(FAR): 

ADP/telecommunications 
Federal  Supply 
Schedules;  comments  due 
by  12-9-96;  published  10- 
8-96 

HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
Food  and  Drug 
Administration 

Food  for  human  consumption: 
Food  latieling- 
Saccharin  and  its  salts; 
retail  estat)li8timent 
notice;  regulation 
removed;  comments 
due  by  12-11-96; 
published  9-27-96 

HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
Public  Health  Service 

Organ  Procurement  and 
Transpiantafion  Networtt; 
operation  framework  aixj 
Federal  oversight  provisions: 


Human  livers  altocalion 
policies;  commeiMs  due 
by  12-13-96;  pubfished 
11-13-96 

HOUSMG  AND  URBAN 

DEVELOPMENT 

DEPARTMpUT 

Federal  regtriatory  reform: 
HUD  and  HUD-assisted 
programs;  dis^&iaoement, 
retocatton  assistance,  arxJ 
>    real  property  acquisition; 
streamlining;  comments 
due  by  12-10-96; 
published  10:11-96 

Low  income  housing: 
HOPE  tor  homeownership  of 
single  famly  homes 
program  (HOPE  3); 
comments  due  by  12-9- 
96;  published  10-10-96 

JUSTICE  DEPARTMENT 

Immigration  and 

Naturalization  Service 

Immigration: 
Port  Passenger  Accelerated 
Service  System 
(PORTPASS)  Program; 
dedtoated  commuter  lane 
(DCL)  system  costs  fee; 
comments  due  by  12-10- 
96;  publiahed  10-11-96 

NATIONAL  AERONAUTICS 
AND  SPACt^ 
ADMINISTRATION  , 
Federal  Aoquiaitton  Regulatkx) 
(FAR): 

ADP/tetocommunfcationa 
Federal  Supply 
Sctiedules;  comments  due 
by  12-0^;  pubfished  10- 
8-96 

NUCLEAR  REGULATORY 

Production  and  utlzatton 
faciHies:  domestic  Ucensing: 
Electric  utHty  Industry; 
restructuring  and 
ecorxxnic  deregulation: 
policy  statement 
comments  due  by  12-9- 
96:  published  9-23-96 

TENNESSEE  VALLEY 

AUTHORnY 

Privacy  Act  implementatfon: 

comments  due  t)y  12-12-96; 

published  11-12-96 

TRANSPORTATION 
DEPARTMENT 
redecal  Aviation 
Adniinistfalion 

Ainwontiiness  dn'ectives: 
Boeing;  correnents  due  by 

12-9-96;  published  10-10- 

96 
Bomberdier;  comments  due 

by  12-9-96;  pubfished  10- 

Fokfcar  comments  due  by 
12-10-96;  pttiished  10- 
31-96 


IV 
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i  GiasfluQBt;  corrvnents  due 

by  12-13-96:  puMshed 

10-15-96 
Jototroam;  oonvnents  due 

by  12-0-96;  pubished  10- 

1096 
JMUjOt.  comnenlB  due  bf 

12-0-96:  published  10-28- 

96 
Locktiood;  commenfa  due 

by  12-9-96;  pubished  10- 

10-06 
Robinson  Helicapter  Ca; 

concTwnte  due  by  12-9- 

96:  pubiiahed  10-10-96 
Saab;  comments  due  by  12- 

9-96;  published  10-28-96 
Sflwrsky;  comments  due  by 

12-10-96;  pubished  10- 

11-96 

TREASURY  DEPARTMENT 
Alcohol,  Tobacco  and 
Flrsatms  Bureau 

Alcohol,  tobacco,  and  other 

excise  taxes: 

Aicohoic  bevwages, 
denatured  alcohol, 
tobacco  products,  arxJ 
cigarette  papers  and 
tubes;  exportation; 
comments  due  by  12-9- 
96;  published  10-25-96  . 

TREASURY  DEPARTMENT 
Thrift  Suparvlalon  Offlca 
Mutual  savings  and  loan 
holdbig  companies: 
Intermedbte  stocic  hokfng 
company  establishmeni  by 
mutual  hoking  company 
structure:  comments  due 
by  12-13-96;  published 
11-13-96 

VETERANS  AFFAIRS 
DEPARTMENT 

Human  subjects  protection: 
Research-related  injuries 
treatmerrt;  compemation; 
conments  due  by  12-9- 
96;  pubished  9-9-96 


*>^/•"<■^,.  ■*;■■: 
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TABLE  OF  EFFECTIVE  DATES  AND  TIME  PEroOOS—DECEMBER  1996 


This  table  is  used  by  the  Office  of  the  dates,  the  day  after  publicaQcm  is 

Federal  Re^ster  to  compute  certain  counted  as  the  Ikst  day. 
dates,  such  as  efiective  dates  and  Wh«i  a  date  flails  on  a  weekend  or 

comment  deadlines,  which  appearin  holiday,  the  next  Federal  business  day 

agency  documents.  In  computu^  these  is  used.  (See  1  CFR  18.17) 


A  new  table  will  be  published  in  the 
first  issue  of  each  month. 


PUeUCATIOM 

IS  OWrS  AFTER 

>i-.      PW8UCATK3N 

aOOAYSAFTBt      *" 
PUBUCATWH     •        .. 

■  '      46  OAVS  AFTER 

;       PUaXMTKM 

60  DAVS  AFTER 
PUeUCATUN 

WDAVS  AFTER 
PUBUCADON 

Oeoember2  -^.^^ 

■J.                                         ^  •  ■ 

■"  December  ^7  ';^ 

January  2 

January  16 

January  31 

lyiarchS 

Decembers 

December  18 

January2 

January  17 

FebnjaryS 

MarchS 

Decenr>ber4 

December  19    ._ 

Januarys 

January  21 

Februarys 

Marcb4 

Decembers 

December  20 

Januarys 

January  21 

Februarys 

MarchS 

D6C#innb6r  6 

December  23 

J8nuary6 

January  21 

February  4 

MarchS 

December;^    ^ 

December  24  i  ' 

^January  8 

January  23 

February  7 

JkterchIO    . 

December  10 

Deoe«nber26 

January  9 

January  24 

February  10 

March  10 

Decemtjer  11 

December  26 

January  id 

January  27 

February  10 

March  11 

December  12  '    * 

December  27 

January  13 

9 

January  27 

February  10 

March  12 

becemberlS 

December  30 

January  13 

JarHjary27 

February  11 

March  13 

December  16 

December  31 

January  15 

JanuarySO 

February  14- 

■    March  17 

December  17 

January  2 

January  16 

.January  31 

February  18 

March  17 

.December  18 

January  2 

January  17 

Februarys 

February  18 

Mart»i18 

December  19 

Januarys 

Jamiary21 

Februarys 

February  18 

March  19 

December  20 

January  6 

January  21 

Februarys 

February  18 

March  20 

December  23 

January  7 

January  22 

Februarys 

February  21 

March  24     . 

December  24 

Januarys 

January  23 

FebruaryT 

February  24 

March  24 

Decemt)er26 

January  10 

January  27 

February  10 

^etxuary24 

Man^26 

December  27 

January  13 

January  27 

February  10 

February  25 

March  27 

Dec8mt)er30 

January  14 

January  29 

February  13 

February  28 

March  31 

December  31 

January  15 ' 

January  SO 

February  14 

MarchS 

March  31 

Microfiche  Editions  Available... 


Federal  Register 

The  Federal  Regisler  is  puMshed  daUy  in 
24x  microfiche  format  and  mailed  to 
subscribers  the  followtng  day  via  first 
dass  mail.  As  part  of  a  microfiche 
Fsderal  Register  subscription,  ttw  LSA 
(List  of  CFR  Sections  Affected)  and  ttw 
Cumulative  Federal  Register  Index  are 
mailed  monthly. 

CiMie  of  Fsderal  RegulatiiMu 

The  Cods  of  Fsdsral  ftogutations, 
ooinprisinQ  sppraodmeMy  200  votumes 
and  rsolssd  at  least  once  •  year  on  a 

microfiche  format  and  the  cunvnt 
ysai's  volurass  ars  maUsd  to 


Mianfiche  Sobecription  Prices: 

Federal  Register: 

One  year:  $433.00 
Six  ninths:  $216.50 

Code  oi  Federal  Regulations: 

Current  year  (as  issued):  $264.00 


Superintendent  of  Documents  Subscription  Order  Form 

Outm  Piui  — t^i  OodK 

*5419 


it% 


D   YES,  enter  the  foUowing  indicated  subscriptions  in  24x  microfiche  fonnat  mI?^ '"*"  ^^T?*"  S25!  S  J"H2 

"                        ^  Pbone  your  orders  (202)  512-1800 

Federal  Register  (MFFR)                        Q  One  year  at  $433  each  Q  Six  months  at  $216.50 

Code  of  Federal  Regulations  (CFRM6)   Q  One  year  at  $264  each 


The  total  cost  of  my  order  is  $  ""       Price  includes 

regular  domestic  postage  and  handling  and  is  subject  to 
change.  International  customers  please  add  25%. 


(Company  or  penoual  name) 


(Pteaae  type  or  print) 


(Additional  address/attention  Une) 


(Street  address) 


(Gty,Sute,  Zip  code) 


(Daytime  pbooe  induding  area  code) 


(Purchase  order  DO.) 


Q  Do  not  make  my  name  availal>ie  to  other  mailers 

Check  BMtbod  off  payaMflt: 

a  Check  payable  to  Superintendent  of  Documents 

Q  GPO  Deposit  Account        I    I    I    I    I    |~n  -  D 

a  VISA  a  MasterCard   MM    Uexpiration) 

I  I  I  I  I  'I  I  I  I  I  I  I  I  I  I  I  I  rm 

(Authorizing  signature)  m6 

Thank  you  for  yomr  order! 

Mail  to:    Superintendent  of  Documents 

RO.  Box  371954,  Pittsburgh,  PA  15250-79S4 


"^t-^ 


Gw  Available  Online 

l^:,      ,  through 


^if 


k»tl'        -i    :jj.>e.^. 


GPO  Acci?55 


>'/>.;  r..«a.:. 


-    »ii         -     -       -  e 


A  Service  of  the  U.S.  Government  Printing  Office 

Register 

tJpdated  Daily  by  6  a.m.  ET 

Easy,  Convenient, 
^f  .  -FREE 

Free  public  connections  to  the  online 
Federal  Register  are  available  through  the 
_  GPO  Access  service. 

■■  Taconnectovc^lhe  World  Wide  Web, 
go  to  the  Superintendent  of 
Documents'  homepage  at 
http://www.access.gpo,gov/su_docs/ 

To  connect  using  telnet, 
open  swais.access.gpo.gov   . 
and  login  as  guest 
(no  password  required). 

To  dial  directly,  use  com- 
munications software  and 
modem  to  call  (202) 
512-1661;  type  swais,  then 
login  as  guest  (no  password 
required). 

You  may  also  connect  using  local  WAIS  client  software.  For  further  information,  contact 
the  GPO  Access  User  Support  Team: 

Voice:  (202)  512-1530  (7  a.m.  to  5  p.m.  Eastern  time). 
Fax:  (202)  5 1 2- J  262  (24  hours  a  day,  7  days  a  week). 
'  *"'  Internet  E-Mail:  gpoaccess®  gpo.gov 


^blic  Papers 
of  the 

Presidents  . 
off  the 
United  States 

Annual  volumes  containing  the  public 
messages  and  statements,  news 
conferences,  and  other  selected  papers 
released  by  the  White  House. 

Volumes  for  the  followii^  years  are 
available;  other  volumes  not  listed  are 
out  of  print. 

William  J.  Clinton 

1993 

(Book  I) J51.00 

1993 

(Book  II) J61.00 

1994 

(Book  I) $56.00 

1994 

(Book  U) $62.00 

1995 

(Book  I) .$60.00 


Publiihcd  by  the  Office  of  lh«  Federal  Regiaicr.  Nalranal 
Archives  and  Record*  Adminiairation 

Mail  order  to: 

Superintendent  of  Documents 

RO.  Box  371954.  Pittsburgh,  PA  15250-7954 


(Rev.  9-96) 
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Order  Now! 

The  United  States  Government  Manual 
1996/1997 

As  the  official  handbook  of  the  Federal  Government,  the 
Manual  is  the  best  source  of  information  on  the  activities,  func- 
tions, organization,  and  principal  officials  of  the  agencies  of  the 
legislative,  judicial,  and  executive  branches.  It  also  includes 
information  on  quasi-official  agencies  and  international  orga- 
nizations in  which  the  United  States  participates. 

Particularly  helpful  for  those  interested  in  where  to  go  and 
Who  to  contact  about  a  subject  of  particular  concern  is  each 
agency's  "Sources  of  Information"  section,  which  provides 
addresses  and  telephone  numbers  for  use  in  obtaining  specifics 
on  consumer  activities,  contracts  and  grants,  employment,  pub- 
lications and  films,  and  many  other  areas  of  citizen  interest 
The  Manual  also  includes  comprehensive  name  and 
agency/subject  indexes.      .         '     ■ 

Of  significant  historical  interest  is  Appendix  B,  which  lists 
the  agencies  and  functicHis  of  the  Federal  Government  abolished, 
transferred,  or  renamed  subsequent  to  March  4, 1933. 

The  Manual  is  pubUshed  by  the  Office  of  the  Federal 
Register,  National  Archives  and  Records  Administration. 


THE  aniTED  STATES 

GOVERnMEnT  MAhUAL 

1996/97 


*36  per  copy 


hated 


rtJBUOTIONS  *  PB«X»OLS  *  aECTOONC  PROOUCTS 
Order  Procaolng  Coda; 

*7917 


Charge  your  order. 
It's  easy! 


Q  YES,  please  send  me copies  of  the  United  States  Government  Manual,  1996/97, 

S/N  069-O0CKXX)69MD  at  «36  (»45  foreign)  each. 

Total  cost  of  my  order  is  « _.  Price  includes  regular  domestic  postage  and  handling  arx3  is  sutjject  to  change. 


Company  or  personal  name 


(Please  type  or  print) 


Additional  address/attention  line 


Street  address 


City,  State,  Zip  code 


Check  method  of  payment 

□  Check  payable  to  Superintendent  of  DocunDonts 

□  GPO  Deposit  Account 

□  VISA     □  MasterCard 

HI 


-D 


(expiration  date)    Thank  you  for  your  order! 


Daytime  phone  includir>g  area  code 


F*urchase  order  numtjer  (optional) 


AutfTorizing  signature  "  b/k 

Mail  ofders  to:       Superintendent  of  Documents 
P.O.  Box  371954    " 
Pittsburgh.  PA  15250-7964 


Photocopies  of  this  form  are  acceptable. 
Please  include  complete  order  form  with  your  payment.       ^^  ^'^^^^  *°'       ^^^^  ^"*  2-2250 

Phone  orders  to:  (202)  512^1800 


The  authentic  text  behind  the  news  .  .  . 

■I 

The  Weekly 
Compilation  of 

Presidential 
Documents 


Presidential 
Documents 


Mj 


TMs  uniqu*  Mrvloe  pravidM  up-to-dai* 

mwOnntm/n  On  rrMKWnm  pOKW* 

•nd  MmounowTwnlik  K  uotiUns  ttw 
Mi  taxt  01  ttw  Preiidenf  s  puMc 

CongriM,  mum  oonlMvnoMi  md  ottwr 

by  the 


Tlw  WMidy  Compilation  carriM  a 
Monday  dateline  and  covers  materials 
released  during  the  preceding  week. 
Each  issue  includes  a  Table  of 
Contents,  lists  of  acts  approved  by 
the  President  nominations  submitted 
to  the  Senate,  a  checklist  of  WNta 


House  press  releases,  and  a  digest 
of  other  Presklentiai  activities  and 
White  House  announcements. 
hKlexes  are  pubUahed  quarterly. 

PubNahed  by  the  Office  of  the  Federal 
negnier,  rwaonai  Arcnivea  ana 

^ -*-      A  li— ilai  lata  m1|«i  — 

iiecoraB  Aommiairauon. 


Superintendent  of  Documents  SubsCTiption  Order  Fonn 


*5420 


lJ  yes,  please  enter. 


can  keep  up  to  date  on  Presidential  activities. 

Q  $132.00  Ftrst  Class  KfaU 
The  total  cost  of  my  order  is  $ . 


one  year  subscriptions  for  the  Wc<iJ|]i 

Q  $75.00  Regular  Mail 


Fax  your  orders  (202)  512-2250 
Phone  your  orders  (202)  512-1800 


(PD)soI 


.  Price  inchides 

regular  domestic  postage  and  handling  and  is  subject  to 
dunge.  International  customers  please  add  2S%. 


{Camfnif  or  penooal  name) 


(FlesK  type  or  print) 


(Addhioaal  addreai/attentioii  iine) 


(Street 


(Cit%  State.  Zip  code) 


(Daytime  pbooe  mrhwting  area  code) 


(PuRbaae  order  oa) 


Fav  privacy  I 

Q  Do  not  make  my  name  avaOabie  to  other  maflen 


□  Oieck  payable  to  S(4>erintendent  of  Documents 
QGPO Deposit  Account        I    I    I    I    I    iTI  - Q 
Q  VISA  a  MasterCard  [ 


n 


I  (eapiratiaa) 


I  I  I  I  I  I  I  I  I  I  I  I  I  I  I  I  I  rm 

(AathoriDiig  ognatine)  ^96 

Tkamkyom  fur  yomr  order! 

Mail  to:    Supointendent  of  Documents 

P.O.  Box  371954,  Pittsburgh,  PA  152S0-79S4 


RevMd 
1992 


The 

Federal  Register: 

What  It  b 

And 

How  To  Use  k 


Announdng  ttie  Latest  Editicm 

The  Federal 
Register: 

What  It  Is 

and 

Haw  to  Use  It 


A  Guide  for  die  Unr  of  die  Federal  Regiiter— 
Code  of  Federal  Regulatioiis  Sjrstem 

This  handbook  is  used  for  the  educational 
workshops  conducted  by  the  Office  of  the 
Federal  Register.  For  those  persons  imable  to 
attend  a  workshop,  this  handbook  will  provide 
guidelines  for  using  the  Federal  Register  and 
related  publications,  as  well  as  an  explanation 
of  how  to  solve  a  sample  research  problem. 


Price  $7.00 


Superintendent  of  i)ociiments  Publications  Order  Form 

I I  YES,  please  send  me  the  following:  "      , 


Order  piuccHing  code: 

*6173 


li^il 


C/Mvye  your  order. 

lb  tax  your  orders  (202)-512-2250 


oopiM  of  TIm  Ftdsnl 


What  NI««ndHo«r-»UMR.al  $7jOOiMr  copyi  Sloe*  Na  060-000-00044-4 


The  total  cost  (rf  my  order  is  $ Intematiauil  customers  please  add  25%.  Prices  include  regular  domestic 

postage  and  handling  and  are  subject  to  change.  < 

Please  Oiooee  Metliod  of  Rqrmcnt: 

r~l  Check  ftyable  to  die  Superintendent  of  Documents 
CH  GPO  Dqwsit  Account        I    I    I    I    I    1    I    l~l— i 
I    I  VISA  or  MasterCard  Account 


(Company  or  Posaoal  Name) 


(Please  type  or  print) 


(Additioaal  acMitsn/attrrtiop  line) 


(Street  address) 


H 


(City.  SMB.  ZIP  Code) 


(Credit  can)  expiratioo  dale) 


Thank  you  Jbr 
your  order! 


(D^time  phone  including  area  code) 


(AiKhorizing  Signature) 


dtoif.  i-ti) 


(Purchase  Oder  No.) 


YES    NO 
to  other  naBen?  LJ    LJ 


Mafl  lb:    New  Orders,  Superintendent  of  Documents 
P.O.  Box  371954.  Pittsburgh,  R\  15250-7954 


Would  you  like 
to  know... 

if  any  changes  have  been  made  to  the 
Code  of  Federal  Regulations  or  what 
documents  have  been  published  in  the 
Federal  Register  without  reading  the 
Federal  Register  every  day?  If  so,  you 
■may  wish  to  subscribe  to  the  LSA 
■  (List  of  CFR  Sections  Affected),  the 
Federal  Register  Index,  or  both. 

LSA  •  List  of  CFR  SMtion*  AffKtad 

The  LSA  (List  of  CFR  Sections  Affected) 
is  designed  to  lead  users  of  the  Code  of 
Federal  Regulations  to  amendatory 
actions  published  in  ttw  Federal  Register. 
The  LSA  is  issued  monthly  In  cumulative  form. 
Entries  indicate  ttie  nature  of  ttie  changes — 
such  as  revised,  removed,  or  corrected. 
$26.00  per  year. 

Fsderal  Register  Index 

The  index,  covering  the  contents  of  the      "" 
daily  Federal  Register,  is  issued  monttity  in 
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Rules  and  Regulations 


Federal  Register 

Vol.  61,  No.  235 
Thursday,  December  5,  1996 


This  section  of  the  FEDERAL  REGISTER 
contains  regulatory  documents  having  general 
appitcakHlity  and  legal  effect,  most  of  which 
are  keyed  to  and  codified  in  the  Code  of 
Federal  Regulations,  which  is  published  under 
50  titles  pursuant  to  44  U.S.C.  1510. 

The  Code  of  Federal  Reguliations  is  sotd  by 
the  Superintendent  of  Documents.  Prices  of 
new  bootcs  are  listed  in  the  first  FEDERAL 
REGISTER  issue  of  each  weeit. 


OFFICE  OF  PERSONNEL 
MANAGEMENT 

5  CFR  Parts  630  and  890 

RIN  3206-AH  10 

Family  and  Medical  Leave 

agency:  Omce  of  Personnel 

Management. 

action:  Final  rule. 

SUMMARY:  The  Office  of  Personnel 
Management  is  issuing  final  regulations 
on  family  and  medical  leave  consistent 
with  Title  II  of  Family  and  Medical 
Leave  Act  of  1993.  The  final  regulations 
provide  covered  Federal  employees  a 
total  of  12  administrative  workweeks  of 
unpaid  leave  during  any  12-month 
period  for  certain  family  and  medical 
needs.  The  employee  may  continue 
health  benefits  while  he  or  she  is  on 
leave  and  is  entitled  to  be  returned  to 
the  same  position  or  to  an  equivalent 
position  with  equivalent  benefits,  pay, 
status,  and  other  terms  and  conditions 
of  employment. 

EFFECTIVE  DATE:  January  6, 1997. 
FOR  FURTHER  INFORMMTION  CONTACT:  For 
information  on  the  Family  and  Medical 
Leave  Act  of  1993,  contact  Jo  Ann 
Perrini  (202)  606-2858,  or  FAX  (202> 
606-0824.  For  information  on  the 
Federal  Employees  Health  Benefits 
Program,  contact  Margaret  Sears,  (202)  . 
606-0004. 

SUPPLEMENTARY  INFORMATION:  Ot  July 
23,  1993,  the  Office  of  Personnel 
Management  (0PM)  published  interim 
regulations  (58  FR  39596)  to  implement 
the  requirements  set  forth  in  sections 
6381  through  6387  of  title  5,  United 
States  Code,  as  added  by  Title  II  of  the 
Family  and  Medical  Leave  Act  of  1993 
(FMLA)  (Public  Law  103-3,  February  5. 
1993).  The  FMLA  became  effective  on 
August  5, 1993.  The  FMLA  provides 
eligible  Federal  employees  a  total  of  12 
administrative  workweeks  of  unpaid 


leave  during  any  12-month  period  for  (a) 
the  birth  of  a  son  or  daughter  and  care 
of  the  newborn;  (b)  the  placement  of  a 
child  with  the  employee  for  adoption  or 
foster  care;  (c)  the  care  of  the  employee's 
spouse,  son,  daughter,  or  parent  with  a 
serious  health  condition;  or  (d)  a  serious 
health  condition  of  the  employee  that 
makes  the  employee  unable  to  perform 
the  essential  functions  of  his  or  her 
position.  OPM's  regulations 
implementing  the  FMLA  are  found  in 
subpart  L  of  part  630  of  title  5,  Code  of 
Federal  Regulations. 

Title  I  of  the  FMLA  covers  non- 
Federal  employees  and  certain  Federal 
employees  not  covered  by  Title  II.  The 
Secretary  of  Labor  issued  final 
regulations  implementing  Title  I  of  the 
FMLA  in  29  CFR  part  825  (60  FR  2180, 
January  6, 1995).  The  Department  of 
Labor's  final  regulations  became 
effective  on  April  6, 1995.  OPM's  final 
regulations,  as  set  forth  below,  are,  to 
the  extent  appropriate,  consistent  with 
the  final  regulations  issued  by  the 
Department  of  Labor  (DOL),  as  required 
by  5  U.S.C.  6387.  In  the  discussion  that 
follows,  we  have  noted  those  provisions 
that  were  revised  to  be  consistent  with 
DOL's  final  regulations. 

The  House  Committee  Report  for 
Titles  I  and  II  of  the  Family  and  Medical 
Leave  Act  of  1993  (Rept.  No.  103-8, 
103d  Cong.,  1st  Sess.,  Parts  1  and  2, 
February  2, 1993)  (hereinafter  referred 
to  as  the  "legislative  history")  provides 
additional  information  on  the  intent  of 
Congress  in  enacting  the  FMLA.  In  some 
cases  where  the  language  of  the  FMLA 
is  not  determinative,  we  have  drawn 
ftt)m  the  legislative  history  for  guidance 
in  developing  the  regulations. 

During  the  comment  period,  OPM 
received  comments  from  14  Federal 
agencies,  4  labor  organizations,  2 
professional  associations,  and  3 
individuals,  for  a  total  of  23  comments. 
A  summary  of  the  comments  received 
and  a  description  of  the  revisions  made 
in  the  regulations  as  a  result  of  the 
comments  are  presented  below. 

Employees  Covered 

Three  agencies  commented  on  the 
scope  of  employees  covered  by  OPM's 
regulations.  In  the  interim  regulations, 
OPM  delegated  responsibility  for 
issuing  regulations  to  implement . 
sections  6381  through  6387  of  title  5. 
United  States  Code,  to  the  Secretary  of 
Veterans  Affairs,  for  physicians,  dentists, 
and  nurses  in  the  Veterans  Health 


Administration  appointed  under  section 
7401(1)  of  title  28,  United  States  Code. 
The  Department  of  Veterans  Affairs 
noted  that  the  scope  of  38  U.S.C. 
7401(1)  has  been  expanded  to  cover 
other  occupations  in  addition  to  those 
currently  listed  in 
§§630.1201(b)(l)(ii)(B)  and 
630.1201(b)(3)(i).  The  agency  requested 
that  the  regulations  be  modified  to 
include  all  employees  in  the  Veterans 
Health  Administration  of  the 
Department  of  Veterans  Affairs  who  are 
appointed  under  38  U.S.C.  7401(1). 
OPM  agrees  and  has  revised  the 
regulations  to  be  consistent  with  38 
U.S.C.  7401(1). 

In  addition,  since  employees  of  the 
Library  of  Congress  are  covered  under  5 
U.S.C.  6301(2)  and  Title  II  of  the  FMLA. 
DOL  has  revised  its  regulations  in  29 
CFR  825.109  to  exclude  employees  of 
the  Library  of  Congress  from  coverage 
under  Title  I  of  the  FMLA.  However, 
effective  1  year  after  transmission  to  the 
Congress  of  a  study  required  under 
Public  Law  104-1,  Section  230,  dated 
January  23, 1995,  the  coverage  Qith»- 
employees  of  the  Library  of  Congress  for 
purposes  of  FMLA  leave  will  be  made 
in  accordance  with  Public  Law  104=-1, 
section  202. 

An  agency  recommended  that 
temporary  and  intermittent  service 
should  be  deemed  creditable  toward  the 
12-month  service  requirement  for 
coverage  under  Title  II  of  the  FMLA  if 
the  employee  later  receives  a  permanent 
appointment.  However,  under  5  U.S.C. 
6381(1)(B),  temporary  and  intermittent 
service  is  specifically  excluded  as 
creditable  service  for  determining  the 
12-month  service  requirement. 
Therefore,  the  recommendation  cannot 
be  adopted. 

Definitions 

The  following  definitions  were 
revised,  deleted^  or  added  in  the  final 
regulations: 

Continuing  treatment  by  a  health  care 
provider  The  term  was  deleted  as  a, 
separate  definition  because  it  was 
incorporated  in  the  expanded  definition 
of  "serious  health  condition"  in  the 
final  regulations.  This  is  consistent  with 
DOL's  final  regulations. 

Essential  functions.  The  Equal 
Employment  Opportunity  Commission 
recommended  that  the  citation  used  in 
defining  essential  functions  be  revised 
to  reference  only  the  applicable 
provisions— i.e.,  29  CFR  1630(n).  rather 
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than  the  whole  section — i.e..  29  C!FR 
1630.  We  agree.  In  addition,  the  revised 
definition  states  that  if  an  employee 
must  be  absent  from  work  to  receive 
medical  treatment  for  a  serious  health 
condition,  the  employee  is  considered 
to  be  unable  to  perform  the  essential 
functions  of  the  position  during  the 
absence  for  treatntant.  This  is  consistent 
with  DOL's  regulations. 

Foster  care.  This  term  was  clarified  by 
adding  a  statement  that  removal  of  a 
child  ht>m  parental  custody  muat  be  the 
result  of  State  action  even  if  the 
placement  for  foster  care  is  with 
relatives.  This  is  consistent  with  DOL's 
regulations. 

Health  Care  Provider.  Several 
commenters  recommended  revising  the 
dehnition  to  include  health  care 
providers  who  are  recognized  by  the 
Federal  Employees  Health  Benefits 
Program  or  health  care  providers  who 
are  licensed  by  a  State.  OPM  agrees  and 
has  revised  the  regulations  to  include 
health  care  providers  who  are 
recognized  b^  the  Federal  Employees 
Health  Benefits  Program  or  who  are 
licensed  or  certified  under  Federal  or 
State  law  to  provide  the  service  in 
question. 

Two  agencies  recommended  that  the 
definition  of  "health  care  provider"  be 
broadened  to  include  traditional  healing 
practitioners — i.e.,  healer,  shaman,  or 
medicine  man — who  are  recognized  by 
Native  American  traditional  religious 
leaders  to  perform  traditional  healing 
methods.  The  agencies  were  concerned 
that  denial  of  leave  under  the  FMLA  for 
purposes  of  traditional  healing  could 
give  rise  to  complaints  of  discrimination 
based  on  race  or  religion  or  litigation 
based  on  a  perceived  violation  of  the 
Native  American  Religious  Freedom 
Act.  The  Act  states  that  it  "shall  be  the 
policy  of  the  United  States  to  protect 
and  preserve  for  American  Indians  their 
inherent  right  of  freedom  to  believe, 
express,  and  exercise  the|irl  traditional 
religions  .  .  .  ,  including  but  not 
limited  to  access  to  sites,  use  and 
possession  of  sacred  objects,  and  the 
freedom  to  worship  through 
ceremonials  and  traditional  rights." 

Under  5  U.S.C.  6381(2)(B),  OPM  is 
authorized  to  designate  any  other  health 
care  provider  who  is  determined  by 
OPM  to  be  capable  of  providing  health 
care  services.  In  response  to  these 
comments,  OPM  has  revised  the 
definition  of  "health  care  provider"  to 
include  a  Native  American,  including 
an  Eskimo,  Aleut,  and  Native  Hawaiian, 
who  is  recognized  as  a  traditional 
healing  practitioner  by  n&'tive  traditional 
religious  leaders  and  who  practices 
traditional  healing  methods  as  believed, 
expressed,  and  exercised  and  in  Indian 


religions  of  the  Amerityin  Indian, 
Eskimo,  AleUt,  and  Nuive  Hawaiians, 
'  consistent  with  the  Native  American 
Religious  Freedom  Ayt. 

In  addition,  the  de^nition  of  "health 
care  provider"  has  beien  expanded  to 
include  health  care  p^viders  who 
practice  in  a  country  other  than  the 
United  States.  This  change  ensures^ 
coverage  under  the  FMLA  for  an 
employee  or  his  or  her  spouse,  son, 
daughter,  or  parent  who  becomes 
eligible  for  leave  under  the  FMLA  while 
abroad  or  residing  in  a  foreign  country. 
This  is  consistent  with  DOL's  fmal 
regulations. 

One  commenter  suggested  that  the 
definition  of  "health  care  provider" 
should  provide  more  specificity  as  to 
who  is  an  acceptable  health  care 
provider.  We  believe  that  the  broad 
scope  of  the  revised  definition  of 
"health  care  provider"  should  minimize 
the  need  for  an  exhaustive  Usting  of 
health  care  providers. 

Incapacity.  A  definition  of 
"incapacity"  was  added  because  the 
term  is  used  within  the  expanded 
definition  of  "serious  health  condition" 
in  the  final  regulations.  "Incapacity" 
means  the  inability  to  work,  attend 
school,  or  perform  other  regular  daily 
activities  because  of  a  serious  health 
condition  or  treatment  for  or  recovery 
from  a  serious  health  condition. 

Intermittent  leave  or  reduced  leave 
schedule.  An  agency  noted  that  the 
interim  regulations  state  that       ^ 
intermittent  leave  may  include  time 
periods  of  less  than  1  hour.  The  agency 
stated  that  this  would  obligate  agencies 
to  grant  leave  in  increments  of  less  than 
1  hour,  even  though  the  agency's  policy 
for  granting  all  other  leave  is  in 
increments  of  full  hours.  The 
regulations  have  been  revised  to  permit 
agencies  to  grant  leave  under  the  FMLA 
in  the  same  increments  as  all  other  leave 
is  granted.  Leave  under  the  FMLA  may 
be  taken  for  a  period  of  less  than  1  hour 
if  agency  policy  provides  for  a 
minimum  charge  for  leave  of  less  than 
1  hour. 

Parent,  Son  or  Daughter,  and  Spouse. 
Four  commenters  stated  that  the 
definition  of  "family"  in  OPM's  interim 
regulations  is  too  narrow  and  does  not 
reflect  the  reality  of  today's  family 
arrangements.  The  commenters 
recommended  that  the  definition  of 
"family"  be  broadened  to  include 
individuals  in  other  than  traditional 
nuclear  families.  One  commenter 
suggested  adopting  the  definition  of 
"family  member"  usied  in  the  Voluntary 
Leave  Transfer  Program. 

Under  5  U.S.C.  6382  and  in  the 
legislative  history.  Congress  specifically 
defined  "family"  to  include  only  a 


sfMJuse,  son  or  daughter,  and  parent. 
Accordingly,  the  recommendation  to 
broaden  the  definition  of  "family" 
cannot  be  adopted.  This  is  consistent 
with  DOL's  final  regulations. 

An  agency  requested  that  the  citation 
used  in  defining  "disability"  in  the 
definiticm  of  "son  or  daughter"  be 
changed  to  29  CFR  1630.2(h).  instead  of 
29  CFR  1630.2(g).  The  agency  stated  that 
paragraph  (g).  "disability,"  includes 
individuals  who  have  "a  record  of  su^h 
an  impairment",  but  who  may  not  be 
affected  currently  by  the  impairment. 
Paragraph  (h),  "physical  or  mental 
im{>airment,"  limits  the  coverage  to 
those  individuals  with  actual 
disabilities  and  omits  individuals  who 
have  a  record  of  or  are  regarded  as 
individuals  with  disabilities.  The 
citation  has  been  revised  as  suggested  to 
restrict  coverage  to  individuals  with 
actual  disabilities  who  require 
assistance  or  supervision  to  provide 
daily  self-care.  This  is  consistent  with 
DOL's  final  regulations. 

The  same  agency  pointed  out  that  the 
use  of  the  term  "child"  in  the  definition 
of  "parent"  may  be  perceived  as 
connoting  a  lack  of  maturity,  is  not 
appropriate  for  individuals  over  18    , 
years  old  who  are  disabled,  and  may 
reinforce  negative  stereotypes  about 
individuals  with  disabilities.  In  the  final 
regulations,  the  definition  of  "parent" 
has  been  revised  to  include  the  term 
"son  or  daughter."  This  is  consistent 
with  DOL's  final  regulations. 

A  commenter  requested  that  the 
definition  of  "parent"  be  revised  to 
allow  the  claim  of  in  loco  parentis  only 
if  the  individual  has  served  in  this 
capacity  for  a  major  portion  of  the 
employee's  childhood.  Section  6381(3) 
of  title  5,  United  States  Code, 
specifically  defines  the  term  "parent"  to 
mean  "the  biological  parent  of  an 
employee  or  an  individual  who  stood  in 
loco  parentis  to  an  employee  when  the 
employee  was  a  son  or  daughter"  and 
does  not  include  any  such  limitation. 
Therefore,  no  change  was  made  in  the 
definition. 

The  definition  of  "spouse"  has  been 
revised  to  be  consistent  with  the 
definition  of  "spouse"  in  the  Defense  of 
Marriage  Act  (P\iblic  Law  104-199, 
September  21, 1996).  The  Act  defines 
"marriage"  as  "a  legal  union  between 
one  man  and  one  woman  as  husband 
and  wife"  and  "spouse"  a^  "a  person  of 
the  opposite  sex  who  is  a  husband  or  a 
wife." 

Serious  Health  Condition.  Three 
commeters  suggested  extending  the 
qualifying  period  of  incapacity  from 
"more  than  3  calendar  days"  to  5  days 
or  longer.  They  contended  that  3  days 
of  incapacity  is  normal'for  very  minor 
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health  conditions  and  that  such 
conditions  should  be  covered  under  the 
rules  and  remedies  related  to  short-term 
absences  because  of  illnesses.  One 
commenter  suggested  that  Congress  had 
very  serious  health  conditions  in  mind 
^nd  that  the  term  "serious  health 
condition"  was  not  intended  to  cover 
short-term  conditions  for  which 
treatment  and  recovery  are  very  brief 
and  it  is  expected  that  such  conditions 
will  fall  within  the  scope  of  an  agency's 
normal  sick  leave  policy.  Another 
commenter  noted  that  the  serious  nature 
of  the  condition  should  be  stressed  by 
presenting  some  specific  examples,  such 
as  cancer  treatment  and  kidney  dialysis. 
One  commenter  opposed  relying  on  the 
provisions  in  5  U.S.C.  8117  relating  to 
workers'  compensation  prc^ams  to 
support  the  requirement  of  "more  than 
3  calendar  days"  of  incapacity  because 
the  rationale  and  appUcation  of  these 
two  programs  are  different. 

Conversely,  three  organizations 
remarked  that  although  duration  may  be 
a  factor  in  determining  whether  a 
condition  is  a  serious  health  condition, 
there  caimot  be  a  threshold  duration  in 
order  to  quahfy  for  leave.  The 
organizations  expressed  the  view  that 
seriousness  and  duration  do  not 
necessarily  correlate,  particularly  for 
individuals  with  disabilities  for  whom  a 
■  health  condition  may  be  considered 
serious  long  before  a  similar  health 
condition  would  be  considered  serious 
for  the  average  person. 

The  organizations  also  stated  that 
although  On^'s  definition  of  "serious 
health  condition"  includes  chronic  or 
long-twm  health  conditions  that  require 
treatment  to  prevent  longer-term  illness 
or  iniuiy  or  a  Bwre  severe  disabiUty,  it 
does  not  cover  acute  or  episodic 
conditions  of  shorter  duration,  which 
also  require  immediate  treatment  to 
prevent  aggravation  into  a  long-term 
injury  or  illness. 

The  legistetive  history  states  that  the 
term  "serious  health  condition"  is  not 
intended  to  cover  short-term  conditions 
fcNT  which  treatment  and  recovery  are 
vwy  brief.  Sick  leave  policies  should 
address  minor  illnesses  that  last  only  a 
few  days  and  surgical  procedures  that 
typically  do  not  involve  hospitalization 
and  require  only  a  brief  recovery  period. 
We  believe  the  established  duration 
period  clarifies  congressional  intent 
within  the  regulations.  In  addition,  DOL 
has  concluded  that  the  "mote  than  3 
days"  test  continues  to  be  appropriate. 
However,  we  have  revised  the 
regulations  to  specify  that  "more  than  3 
days"  means  "more  than  3  consecutive 
calendar  days."  This  revision  is 
consistent  %vith  DOL's  final  regulations. 


An  agency  recommended  adding  a 
paragraph  to  the  definition  stating  that 
cosmetic  or  other  treatments  that  are  not 
medically  necessary  are  not  to  be 
covered  unless  overnight  inpatient 
hospital  care  is  required.  Others 
recommended  that  conditions  that  are 
not  considered  serious  health 
conditions  should  be  specifically 
included  in  the  regulations.  We  agree 
and  have  added  a  paragraph  at  the  end 
of  the  definition  of  "serious  health 
condition"  to  address  those  treatments 
and  conditions  that  are  not  considered 
a  serious  health  condition.  For  example, 
the  common  cold,  the  flu,  earaches, 
upset  stomach,  headaches  (other  than 
migraines),  routine  doital  or 
orthodontia  problems,  etc.,  are  not 
serious  health  conditions  unless 
compUcations  arise.  In  addition,  a 
regimen  of  continuing  treatment 
involving  the  taking  cMf  over-the-counter 
medications,  bed-rest,  exercises,  and 
other  similar  activities  that  can  be 
initiated  without  a  visit  to  the  health 
care  provider  is  not,  by  itself,  sufficient 
io  meet  the  definition  of  continuing 
treatment  for  purposes  of  FMLA  leave. 

An  agency  questioned  the  need  for 
OI^'s  supplemental  guidance  on  the 
treatment  of  substance  abuse.  The 
agency  stated  that  it  believes  the 
guidance  is  inappropriate,  especially  in 
assuming  that  an  employee's  drug  abuse 
problems  may  afiisct  his  or  her  job 
performance.  However,  OPM  beheves 
the  guidance  is  appropriate  to 
acknowledge  concerns  expressed  by 
many  agencies  about  the  treatment  of 
substance  abuse  as  a  serious  health 
condition,  as  well  as  the  interplay 
between  the  various  rules  concerning 
adverse  actions,  performance-based 
actions,  and  reas<»iable  accommodation. 
We  restate  that  the  treatment  of 
substance  abuse  may  k»  included  as  a 
condition  covered  ta^  Ae  FKfLA,  but 
absence  because  of  the  employee's  use 
of  the  substance,  without  treatment, 
does  not  qualify  for  le^ve  under  the 
FMLA.  aSso,  the  exercise  of  an 
employee's  ri^t  to  taite  leave  under  the 
FMLA  for  treatment  of  substance  abuse 
does  not  prevent  an  agency  from  taking 
action  against  the  employee,  provided 
the  agency  compUes  with  the 
RehabiUtation  Act  of  1973  (29  U.S.C. 
701  et  seq.),  where  appropriate. 

Consistent  with  DOL's  final 
regulations,  the  definition  of  "serious 
health  condition"  has  been  significantly 
revised.  The  criteria  used  to  determine 
whether  a  condition  may  be  considered 
a  serious  health  condition  have  been 
grouped  into  two  major  categories — i.e., 
inpatient  care  or  continuing  treatment 
by  a  health  care  provider.  A  majoir 
change  is  the  addition  of  chronic 


conditions,  such  as  asthma,  diabetes, 
and  epilepsy,  that  continue  over  an 
extended  period  of  time  (i.e.,  from 
several  months  to  several  years),  often 
without  affecting  day-to-day  activities, 
but  may  cause  episodic  periods  of 
incapacity  of  less  than  3  days. 

Another  change  is  the  addition  of 
serious  health  conditions  that  are  not 
ordinarily  incapacitating  (at  least  at  the 
current  state  of  the  patient's  condition), 
but  for  which  multiple  treatments  are 
being  given  because  the  condition 
would  likely  result  in  a  period  of 
incapacity  of  more  than  3  consecutive 
calendar  days  in  the  absence  of  medical 
intervention  or  treatment  (e.g., 
chemotherapy  or  radiation  for  cancer 
dialysis  for  kidney  disease,  physical 
therapy  for  severe  arthritis,  or  multiple 
treatments  for  restorative  surgery  after 
an  accident  or  other  injiuy).  "The 
definition  of  long-term,  chronic 
conditions  such  as  Alzheimer's  or  a 
severe  stroke  has  been  modified  to 
delete  the  reference  to  the  condition 
being  incurable  and  to  require  instead 
that  the  condition  involve  a  period  of 
incapacity  that  is  permanent  or  long- 
term  and  for  which  treatment  may  not 
be  effective.  Other  changes  involve 
clarifying  terms  and  providing 
information  on  the  types  of  conditions 
that  are  not  considered  serious  health 
conditions. 

Leave  Entitlement 

Section  630.1203(aK4)  of  the  interim 
regulations  provides  that  an  employee  is 
entitled  to  a  total  of  12  administrative 
workweeks  of  unpaid  leave  during  any 
12-month  period  for  a  serious  health 
condition  of  the  employee  that  makes 
the  employee  unable  to  perform  the 
essential  fimctions  of  his  or  her 
position.  A  commenter  suggested 
revising  §  630.1203(aK4)  to  extend  the 
determination  of  whether  an  employee 
is  able  to  perform  the  eas«itial  functions 
of  his  or  her  position  to  include  whether 
an  employee  is  able  to  perform  in  an 
available  alternative  position  or  to  be 
detailed  to  a  temporary  fight  duty 
assignment.  The  statute  does  not 
provide  for  placing  an  employee  in  an 
alternative  or  light-duty  position  in  lieu 
of  his  or  her  entitlement  under  the 
FMLA.  Therefore,  the  r^ulations  were 
not  revised. 

An  agency  should  not  confuse  an 
employee's  entitlement  to  leave  under 
the  FMLA  with  its  ongoing  obligation  to 
provide  reasonable  accommodation 
under  the  Rehabilitation  Act  of  1973. 
While  an  agency  cannot  require  an 
employee  to  accept  an  alternative 
position  offer,  an  employee  continues  to 
maintain  the  right  to  request  li^t  duty 
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assignment  in  lieu  of  unpaid  leave 
under  the  FMLA. 

Section  630.1203(a)  has  been  clariBed 
to  state  that  an  employee  is  eligible  to 
tai(e  FMLA  leave  because  of  a  serious 
health  condition  if  he  or  she  is  unable 
to  perform  any  one  or  more  of  the 
essential  functions  of  his  or  her 
position.  This  revision  is  consistent 
.with  IX)L's  final  regulations. 

Three  organizations  objected  to 
requiring  an  employee  to  conclude 
FMLA  leave  taken  for  the  birth  or 
placement  of  a  child  within  12  months 
after  the  birth  or  placement.  The 
organizations  recommended  revising  the 
regulations  to  provide  that  an  employee 
must  commence  FMLA  leave,  but  not 
complete  it,  within  1  year  of  the  birth 
or  placement.  Section  6382(a)  states  that 
the  entitlement  to  leave  for  a  birth  or 
placement  for  adoption  or  foster  care 
expires  at  the  end  of  the  12-m6iltfa 
period  beginning  on  the  date  of  such 
birth  or  placement.  In  addition,  the , 
legislative  history  states  that  in  cases  of 
birth  or  placement  of  a  child,  family 
leave  must  be  taken  yvithin  12  months 
following  the  event.  IX3L,  in  its  Hnal 
regulations,  also  upholds  that  FMLA 
leave  "must  conclude  within  one  year  of 
the  birth  or  placement." 

In  the  interim  regulations, 
§  630.1203(c)  provides  that  the  12- 
month  period  of  entitlement  to  FMLA 
leave  begins  on  the  date  an  employee 
first  takes  FMLA  leave  and  continues  for 
12  months.  In  addition,  §  630.1203(d)(1) 
and  (4)(2)  provides  that  an  employee 
may  begin  FMLA  leave  prior  to  the  date 
of  birth  or  placement  for  adoption  or 
foster  care  and  that  FMLA  leave  must  be 
concluded  within  12  months  after  the 
date  of  birth  or  placement. 

An  agmcy  commented  that  these  two 
provisions  read  together  may  imply  that 
a  new  12-month  period  with  a  new  12- 
week  entitlement  cannot  begin  until  12 
months  after  the  date  of  the  birth  or 
placement,  even  if  the  employee  begins 
FMLA  leave  prior  to  the  date  of  birth  or 
placement.  The  agency  believed  this 
provision  could  be  discriminatory  and 
potentially  in  violation  of  the  Pregnancy 
Discrimination  Act  (Pub.  L.  95-555, 
October  31, 1978).  Another  agency 
believed  that  the  provisions  covering 
the  entitlement  to  FMLA  leave  for  a 
birth  or  placement  impUed  that  the 
employee  may  be  entitled  to  more  than 
12  weeks  of  unpaid  leave. 

The  legislative  history  clearly  states 
that  it  was  not  the  committee's  intent  -to 
require  that  FMLA  leave  because  of  a 
birth  or  placement  for  adoption  or  foster 
care  begin  on  the  date  of  the  birth  or 
placement.  Congress  recognized  ihat 
employees  may  need  to  b^gin  FMLA 
leave  prior  to  a  birth  or  placement.  At 


the  same  time,  5  U.S.C.  6382(a)(2)  states 
that  entitlement  to  a  total  of  up  to  12 
workweeks  of  FMLA  leave  based  on  a 
birth  or  placement  expires  at  the  end  of 
the  12-month  period  beginning  on  the 
date  of  such  birth  or  placement.  The 
result  of  combining  these  provisions  is 
that  the  time  period  in  which  an 
employee  may  use  FMLA  leave  because 
of  a  birth  or  placement  for  adoption  or 
foster  care  may  extend  into  a  succeeding 
12-month  period. 

For  example,  if  an  employee  invokes 
his  or  her  entitlement  to  FMLA  leave 
before  the  birth  or  placement  for 
adoption  or  foster  care,  the  12-month 
period  begins  on  ihat  date  and  ends  12 
months  later  (e.g.,  June  2, 1996,  through 
June  1,  1997).  In  addition,  the  statutory 
entitlement  to  FMLA  l6ave  for  1-year 
after  the  actual  birth  or  placement  may 
permit  an  employee  to  use  some  FMLA 
leave  in  a  second  12-month  period  for 
the  birth  or  placement  (e.g.,  June  14, 
1996,  through  June  13,  1997).  Hie 
second  12-month  period  begins 
immediately  after  the  expiration  of  the 
first  12-month  period.  The  employee 
may  use  up  to  a  total  of  12  weeks  of 
FMLA  leave  during  the  first  12-month 
period  for  the  birth  or  placement. 
During  the  second  12-month  period,  the 
employee  would  be  entitled  to  use 
FMLA  leave  for  care  of  the  ne%vbom  or 
adopted  child  but  only  for  the  time 
period  between  the  end  of  the  first  12- 
month  period  and  the  expiration  of  the 
12-month  period  after  the  date  of  birth 
or  placement  (e.g.,  June  2,  1997,  through 
June  13, 1997).  During  any  12-month 
period  an  employee  may  use  no  more 
than  12  weeks  of  FMLA  leave.  The  final 
regulations  have  been  clarified  to  state 
that  leave  taken  for  the  birth  of  a  child 
or  placement  for  adoption  or  foster  care 
may  begin  prior  to  or  on  the  actual  date 
of  birth  or  placement. 

Four  commenters  recommended 
changes  that  would  place  limitations  on 
the  rights  of  an  employee  under  the 
FMLA.  One  comraenter  suggested  that 
leave  without  pay  not  formally 
requested  under  the  FMLA,  but  granted 
for  purposes  appropriate  under  the 
FMLA,  should  count  against  the  FMLA 
entitlement,  especially  if  the  same 
condition  or  situation  prompted  both 
the  non-FMLA  and  FMLA  leave 
requests.  Another  coinmenter  stated  that 
a  limitation  should  be  placed  on  foster 
care  benefits  because  participating  in 
foster  care  programs  may  result  in 
individuals  becoming  foster  care  parents 
for  numerous  children  over  the  years. 
The  commenter  believes  this  would 
permit  individuals  to  invoke  FMLA 
leave  year  after  year,  placing  a  terrible 
hardship  on  the  agency,  especially 
when  such  individuals  are  employed  in 


critical  positions  (e.g.,  health  care 
occupations).  Finally,  a  commenter 
expressed  concern  that  an  agency's 
missing  could  be  disrupted  seriously 
because  the  beginning  and  ending  dates 
of  the  12-montn  period  of  entitlement 
would  allow  the  "stacking"  of  FMLA 
leave.  The  agency  recommended 
adopting  a  provision  that  would  not 
allow,  or  at  least  minimize,  the 
possibility  of  stacking  one  12-week 
period  onto  a  second  12-week  period. 

The  legislative  history  clearly  states 
that  the  12  workweeks  of  unpaid  leave 
under  the  FMLA  is  a  new  entitlement  in 
addition  to  any  annual  leave,  sick  leave, 
or  other  leave  or  compensatory  lime  off 
available  to  an  employee.  An  employee 
may  choose  to  take  FMLA  leave  in 
combination  with  any  other  available 
leave.  However,  an  employee  must 
obtain  approval  and/or  meet  statutory 
and  regulatory  requirements  to  take 
additional  leave  or  other  periods  of  paid 
time  off.  Under  5  U.S.C.  6382(a)(1)(b), 
an  employee  is  entitled  to  FMLA  leave 
for  the  placement  of  a  son  or  daughter 
with  the  employee  for  adoption  or  foster 
care.  This  entitlement  does  not  limit  the 
number  of  times  an  employee  may 
invoke  FMLA  leave  for  foster  care. 

Another  commenter  requested  that 
the  regulations  requiring  the  employee 
to  take  only  the  amount  of  family  leave 
and  medical  leave  that  is  necessary  to 
manage  the  circumstances  that 
prompted  the  need  for  FMLA  leave 
should  not  apply  to  a  birth  or  adoption, 
since  these  purposes  should  notJie 
limited  to  a  subjective  definition  of 
what  is  necessary.  We  believe  an 
employee  must  be  responsible  for  taking 
only  the  amount  of  family  and  medical 
leave  that  is  necessary  for  any  of  the 
purposes  for  which  FMLA  leave  may  be 
taken. 

We  have  not  adopted  any  of  these 
recommendations.  We  beUeve  a  leave 
program  built  on  open  communicatitm 
between  managers  and  employees 
should  alleviate  many  ofthe  concerns 
that  have  been  expressed.  The 
regulations  acknowledge  that  the 
manager  and  the  employee,  have 
respcHisibilities  and  obligations  in 
preparing  and  planning  for  FMLA  leave, 
as  well  as  in  following  procedures  for 
invoking  and  taking  FMLA  leave. 

Three  of  the  organizations  and  two 
individual  commenters  were  concerned 
that  many  agencies  have  not  fully 
informed  their  employees  of  their 
entitlements  and  responsibilities  under 
the  FMLA.  In  addition,  it  is  apparent 
from  the  numerous  telephone  inquiries 
and  letters  received  by  OPM  that  many 
employees  are  not  aware  of  the 
provisions  of  the  FMLA.  In  response,  we 
have  clarified  §  630.1203(g)  to  require 
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agencies  to  inform  employees  of  their 
entitlements  and  responsibilities  under 
the  FMLA.  To  meet  this  requirement, 
agencies  may  wish  to  provide 
employees  access  to  the  FMLA  and 
OPM's  implementing  regulations  or 
agency  policies  or  guidance  on 
implementing  the  FMLA.  Also,  agencies 
may  provide  employees  access  to  OPhfs 
fact  sheet  and  brochure,  "Federal  ^ 
Employee  Entitlements  Under  the 
Family  and  Medical  Leave  Act  of  1993" 
or  "Family-Friendly  Leave  Policies  for 
Federal  Employees. "  These  publications 
are  available  on  OPM's  Mainstreet  and 
PayPer^4et  electronic  bulletin  boards,  hi 
addition,  these  final  regulations  will  be 
posted  on  OPM's  World  Wide  Web  site 
at  www.opm.gov  in  the  near  future. 
Consistent  with  all  other  Federal 
leave  programs  and  policies,  an 
employee  who  chooses  to  take  leave 
under  the  FMLA  must  initiate  the  action 
to  take  such  leave.  Therefore,  to 
eliminate  misunderstandings  between 
supervisors  and  employees, 
§  630.1203(b)  has  been  clarified  to  state 
that  an  employee  must  invoke  his  or  her 
entitlement  to  family  and  medical  leave, 
subject  to  the  notification  and  medical 
certification  requirements  in 
§§630.1206  and  630.1207.  An  employee 
may  not  retroactively  invoke  his  or  her 
entitlement  to  leave  under  the  FMLA  for 
a  previous  absence  from  worit.  The 
l^slative  history  establishes  an  intent 
to  authorize  the  use  of  leave  "to  be 
taken"  under  the  FMLA  on  a 
prospective  basis,  in  addition,  both  the 
law  and  OPM's  regulations  requireihat 
if  the  need  for  leave  is  foreseeable,  the 
employee  must  provide  the  employing 
agency  with  not  less  than  30  days 
notice,  before  the  date  the  leave  is  to 
begin,  of  the  employee's  intention  to 
take  family  and  medical  leave.  If  the 
need  for  leave  is  not  foreseeable,  the 
employee  must  provide  such  notice  as 
is  practicable.  We  believe  the  employee 
remains  responsible  for  providing  his  or 
her  agency  as  much  notice  as  is 
practicable  to  allow  the  agenc^  ample 
opportimity  to  plan  the  work  during  the 
employee's  absence. 

Intermittent  Leave  or  Reduced  Leave 
Schedule 

Section  630.1204(b)  states  that  if  an 
employee  takes  leave  intermittently  or 
on  a  reduced  leave  schedule  for  planned 
medical  treatment  or  recovery,  the 
agency  may  place  the  employee  in  an 
available  alternative  position.  A 
commenter  recommended  that  OPM  add 
that  an  alternative  position  is  not 
required  to  have  duties  that  are 
equivalent  to  those  of  the  employee's 
original  position.  We  agree  and  have 


added  this  statement,  consistent  with 
DOL's  final  regulations. 

Section  630.1204(f)  has  been  clarified 
to  state  that  only  the  amount  of  leave 
taken  intermittently  or  on  a  reduced 
leave  schedule,  as  these  terms  are 
defined  in  §  630.1202,  can  be  subtracted 
from  the  total  of  12  weeks  of  FMLA 
leave  available  to  the  employee.  This 
will  ensure  that  FMLA  leave  is 
subtracted  from  the  total  12-week 
entitlement  in  the  same  increments  tint 
it  is  taken,  consistent  with  the  revised 
definition  of  "intermittent  leave  or 
reduced  leave  schedule"  in  §  630.1202. 

Another  commenter  requested  that 
the  term  "reduced  leave  schedule"  be 
changed  to  "reduced  work  schedule," 
because  the  hours  of  work  are  reduced 
and  supplemented  by  FMLA  leave. 
"Reduced  leave  schedule"  is  the  term 
used  in  the  statute,  and  we  do  not 
believe  it  is  necessai^  to  make  this 
change.  "Reduced  leave  schedule" 
means  a  woiic  schedule  under  which  the 
usual  work  per  workday  or  workweek  of 
an  employee  is  reduced.  The  number  of 
hours  by  which  the  daily  or  weekly  tour 
of  duty  is  reduced  are  counted  as  FMLA 
leave. 

In  response  to  numerous  calls,  we 
restate  that  an  employee  must  obtain 
approval  from  his  or  ner  employing 
agency  to  take  FMLA  leave  on  an 
intermittent  basis  or  reduced  leave 
schedule  for  the  birth  of  a  child  or  for 
placement  for  adoption  or  foster  care. 

Substitution  of  Paid  Leave 

Section  630.1205(b)(1)  states  that  an 
employee  may  elect  to  substitute  annual 
or  sick  leave  for  unpaid  leave  imder  the 
FMLA,  "consistent  withcurrent  law  and 
regulations  governing  the  granting  and 
use  of  annual  and  sick  leave."  Three 
organizations  beUeve  the  legislative 
history  of  the  FMLA  shows  that  " 
Congress  intended  that  employees 
would  be  entitled  to  substitute  their 
accrued  or  accumulated  sick  leave  for 
any  or  all  of  the  12  weeks  of  impaid 
FMLA  leave  to  care  for  a  family 
member.  Other  commenters 
recommended  that  unlimited  sick  leave 
be  allowed  Tor  bonding  following 
childbirth  or  adoptit^  and  for  the  care 
of  a  family  member. 

Under  5  U.S.C.  6382(d),  an  employee 
may  elect  to  substitute  "accrued  or 
accumulated  annual  or  sick  leave"  for 
unpaid  leave  under  the  FMLA,  "except 
that  nothing  in  this  subchapter  shall 
require  an  employing  agency  to  provide 
paid  sick  leave  in  any  situation  in 
which  such  employing  agency  would 
not  normally  provide  any  sudti  paid 
leave."  On  December  2, 1994,  OPM 
issued  final  regulations  on  the  use  of 
sick  leave  for  Fed^lul  employees  (59  FR 


62266).  The  final  regulations  expand  the 
use  of  sick  leave  by  permitting  most 
full-time  employees  to  use  a  total  of  up 
to  104  hours  (13  workdays)  of  sick  leave 
each  leave  year  to  provide  care  for  a 
family  member  as  a  result  of  physical  or 
mental  illness;  injury;  pregnancy; 
childbirth;  or  medical,  dental,  or  optical 
examination  or  treatment.  In  addition, 
OPM  issued  interim  and  final 
regulations  on  the  use  of  sick  leave  for 
adoption-related  purposes  (59  FR  62272 
•  and  60  FR  26977).  Under 
§  630.401(a)(6),  sick  leave  may  be  used 
for  purposes  relating  to  the  adoption  of 
a  child— e.g.,  ap(>ointments  with 
adoption  agencies,  court  proceedings, 
and  required  travel.  Sick  leave  may  be 
granted  for  any  period  during  which  an 
adoptive  parent  is  ordered  or  required 
by  the  adoption  agency  or  by  a  court  to 
be  absent  from  work  to  care  for  the 
adopted  child.  However,  sick  leave  may 
not  be  used  either  by  birth  or  adoprtive 
parents  who  voluntarily  choose  to  be 
absent  from  worii  to  bond  with  a  birth 
or  adopted  child. 

If  an  employee  chooses  to  substitute 
paid  sick  leave  for  unpaid  leave  under 
the  FMLA.  he  or  she  may  do  so,  but 
only  in  those  situations  where  the  use 
of  sick  leave  would  otherwise  be 
permitted  by  law  or  regulation.  OPM 
has  addressed  comments  on  the  issue  of 
unlimited  substitution  of  sick  leave  for 
unpaid  leave  under  the  FMLA  in  its 
final  sick  leave  regulations  published  on 
December  2, 1994  (59  FR  62266),  and 
the  final  regulations  on  sick  leave  for 
adoption  published  on  May  22, 1995  (60 
FR  26977).  hj  addition,  OPM  agrees 
with  DOL's  assessment  that  the 
legislative  history  does  not  support  the 
idea  that  Congress  intended  unlimited 
substitution  of  paid  sick  leave  for 
unpaid  leave  under  the  FMLA.  (Also, 
see  DOL's  final  regulations  published  on 
January  6,  1995  (60  FR  2180).)  There  is 
nothing  in  the  FMLA  or  its  legislative 
history  that  would  allow  agencies  to 
permit  the  use  of  paid  sick  leave  for  the 
care  of  a  family  member  in  any  situation 
in  which  the  agency  would  not 
otherwise  permit  the  use  of  such  paid 
sick  leave. 

Several  conunenters  requested 
additional  clarification  on  the 
substitution  of  paid  leave  for  leave 
without  pay  under  the  FMLA. 
Specifically,  the  commenters  questioned 
whether  the  substitution  of  paid  leave 
can' be  done  retroectively  and  whether 
an  agency  may  deny  an  employee's 
request  to  substitute  annual  leave  for 
leave  without  pay. 

The  substitution  of  paid  leave  must  be 
consistent  with  current  law  and 
regulations  for  granting  and  using 
annual  and  sick  leave.  Once  an 
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employee  has  iavoked  his  or  her 
entitlement  to  FMLA  leave  and  has 
provided  all  the  necessary  notifications 
and  certifications  for  agency  approval, 
an  agency  may  not  deny  an  employee's 
request  to  substitute  annual  leave. 
However,  an  employee  cannot  substitute 
any  more  annual  leave  than  he  or  she 
has  available.  Likewise,  an  agency  may 
not  deny  the  employee's  request  to 
substitute  sick  leave  if  the  use  of  sick 
leave  is  consistent  with  current  law  and 
regulations. 

The  right  to  substitute  paid  leave  for 
leave  without  pay  under  the  FMLA 
applies  only  to  leave  that  is  to  be  taken 
in  the  future.  The  legislative  history 
provides  an  intent  to  authorize  the  use 
of  leave  "to  be  taken"  under  the  FMLA. 
Therefore,  the  substitution  of  paid  leave 
for  unpaid  FMLA  leave  can  be 
accomplished  only^n  a  prospective 
basis.  Section  630.1205(e)  has  been 
clarified  to  state  than  an  employee  who 
has  invoked  his  or  her  entitlement  to 
FMLA  leave  may  not  retroactively 
substitute  paid  leave  for  any  leave 
without  pay  previously  taken  under  the 
FMLA. 

Several  comnienters  requested  an 
explanation  of  the  relationship  between 
the  FMLA  and  the  voluntary  leave 
transfer  and  leave  bank  programs.  We 
provide  the  follo%ving  example: 

Example:  An  employee  invokes  his 
entitlement  to  FMLA  leave  as  a  result  of  a 
medical  emergency.  The  employee  does  not 
have  any  paid  leave  available  and  therefore 
applies  for  donated  leave  under  his  agency's 
leave  transfer  program.  Approximately  2-3 
weeks  later,  the  employee  is  approved  as  a 
leave  recipient  and  receives  donated  annual 
leave.  Under  the  voluntary  leave  transter  and 
leave  bank  programs,  the  employee  may 
retroactively  substitute  paid  leave  for  leave 
without  pay  beginning  on  the  date  the 
emergency  liegan,  consistent  with 
§§  630.906(d)  and  630.1009(d).  The  12-month 
period  and  the  12-week  entitlement  to  leave 
under  the  FMLA  begins  on  the  date  the 
employee  first  invoked  FMLA  leave.  The 
employee  receives  the  t)enefits  and 
protections  of  both  the  FMLA  and  the 
voluntary  leave  transfer  program 
simultaneously* 

A  commenter  stated  that  an  agency 
should  be  allowed  to  apply  the  same 
requirements  for  requesting  annual  and 
sick  leave  to  requests  for  leave  under  the 
FMLA;  e.g.,  agency  policy  may  require 
medical  certification  for  sick  leave  of 
more  than  6  weeks  to  be  used  in    • 
connection  with  a  pregnancy.  Section 
630.1207  already  permits  an  agency  to 
request  a  medical  certification i^or  the 
serious  health  condition  of  the 
employee — e.g.,  pregnancy  or  illnesses 
related  to  pregnancies.  Therefore,  we  do 
not  believe  additional  changes  are 
needed. 


In  its  final  regulations,  DOL  addressed 
the  issue  of  permitting  the  substitution 
of  compensatory  time  off  under  the  Fair 
Labor  Standards  Act  (FLSA)  for  unpaid 
leave  under  the  FMLA.  DOL  stated  that 
the  use  of  compensatory  time  off  is 
severely  restricted  under  the  FLSA  in 
ways  that  are  not  compatible  .with  the 
substitution  of  paid  leave  provisions 
under  the  FMLA.  Compensatory  time  off 
is  not  a  form  of  accrued  paid  leave 
njentioned  in  the  FMLA  or  legislative 
history  for  purposes  of  substitution  of 
leave.  Rather,  it  is  an  alternative  form  of 
payment  for  overtime  hours  worked.  An 
agency's  right  to  deny  an  employee's 
request  for  compensatory  time  off  under 
the  FLSA,  if  it  would  be  unduly 
disruptive  to  the  agency's  operations,  is 
inconsistent  with  the  provision  in  the 
FMLA  authorizing  the  employee  to  elect 
to  substitute  paid  leave  for  unpaid  leave 
under  the  FMLA.  Ah  agency  may  not 
siipultaneously  charge  the  FLSA 
compensatory  time  hours  taken  against 
the  employee's  separate  FMLA  leave 
entitlement.  DOL  states  that  "to  do  so 
would  amount  to  charging  (debiting) 
two  separate  entitlements  for  a  single 
purpose." 

We  believe  DOL's  argument  applies  to 
any  compensatory  time  off  earned  under 
5  U.S.C.  5543.  Similarly,  we  believe  this 
restriction  should  also  apply  to  any     ^ 
credit  hours  accrued  under  a  flexible 
work  schedule  under  5  U.S.C.  8122. 
Therefore,  §630.1205  ^as  been  revised 
to  state  that  only  annual  leave,  sick 
leave,  and  advanced  annual  leave  and 
sick  leaVe  may  be  substituted  for  leave 
without  pay  under  the  FMLA.  An 
employee  may  continue  to  use  earned 
compensatory  time  off  and  credit  hours 
in  addition  to  his  or  her  entitlement  to 
leave  under  the  FMLA. 

Notice  of  Leave 

Section  630.1206(d)  of  the  interim 
regulations  provides  that  when  leave  is 
foreseeable,  and  the  employee  fails  to 
give  30  days'  notice  with  no  reasonable 
excuse  for  the  delay  of  notirication,  the 
agency  may  delay  the  taking  of  FMLA 
leave  until  at  least  30  days  after  the  date 
the  employee  provides  notice  of  his  or 
her  need  for  FMLA  leave.  Three 
organizations  believe  an  agency  should 
be  allowed  to  penalize  an  employee 
only  if  the  agency  has  been  adversely 
affected.  This  is  to  guard  against 
employers  denying  leave  on  mere 
technicalities  and  penalizing  employees 
for  failure  to  give  timely  notice. 

The  legislative  history  states  that  an 
employee  who  intends  to  take  leave  for 
the  birth  or  placement  of  a  child  shall. 
provide  30  days'  notice,  or  such  notice 
as  is  practicable,  of  his  or  her  intention 
to  take  such  leave.  If  the  employee 


intends  to  take  leave  to  care  for  a  family 
member  with  a  serious  health  condition, 
the  employee,  subject  to  the  approval  of 
the  health  care  provider,  must  make  a  ^ 
-reasonable  effort  to  schedule  treatment' 
so  as  not  to  unduly  disrupt  the 
operations  of  the  agency  and  must 
provide  30  days  notice,  or  such  notice 
as  is  practicable,  of  his  or  her  intention 
to  take  such  leave. 

Congressional  intent  clearly  indicates 
that  the  responsibility  to  give  notice 
abides  with  the  employee,  and  with 
that,  the  accountability  for  fulfilling  the 
notification  requirement.  DOL  has 
stated,  "[A]s  this  is  an  affinnative 
responsibility  of  the  employee  it  would 
be  inappropriate  to  require  the  employer 
to  show  any  prejudice  resulting  from  an 
emplpyee's  failure  to  provide  adequate 
notice." 

Another  organization  believes  strict 
interpretation  of  the  regulation  would 
result  in  undue  hardships  for  employees 
in  circumstances  where  leave  must  be 
taken  sooner  than  30  days  after  the  date 
of  notification,  without  regard  to 
whether  the  need  for  leave  is 
foreseeable.  The  commenter 
recommended  mandatory  exceptions 
from  the  waiting  requirement  in 
circumstances  where  leave  cannot 
reasonably  be  delayed  for  30  days. 

We  believe  the  regulations  already 
accommodate  situations  in  which  30 
days  notice  for  unforeseen  medical 
emergencies  is  not  possible.  In  cases 
where  leave  is  foreseeable,  we  believe  it 
is  appropriate  to  require  an  employee  to 

t)rovide  notice  30  days  prior  to  the  date 
eave  js  to  begin  or  such  notice  as  is 
practicable.  Therefore,  the  regulations 
have  not  been  revised. 

A  commenter  requested  that 
employees  to  required  to  keep 
supervisors  informed  of  their  intentions 
on  the  kinds  and  amounts  of  leave 
planned  if  extended  absence  is  likely 
either  before  or  after  beginning  FMLA 
leave.  The  regulations  require  a  30-day 
notice  of  intent  to  take  FMLA  leave  and 
allow  an  agency  to  require  an  emplp^ree 
to  report  periodically  on  his  or  her 
status  and  intention  to  return  to  work. 
Also,  the  regulations  allow  agencies  to 
require  periodic  recertification  of  a 
serious  health  condition.  We  do  not 
believe  any  additional  requirements  are 
necessary. 

Section  630.1206(c)  requires  that  if 
the  need  for  leave  is  not  foreseeable  and 
an  employee  cannot  provide  30  days 
notice,  he  or  she  must  provide  notice 
within  a  reasonable  period  of  time 
appropriate  to  the  circumstances 
involved.  One  commenter  suggested 
that  a  time  limit  for  such  notification  be 
established  similar  to  the  time  limit  set 
by  DOL — i.e.,  1  or  2  working  days  after 
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learning  of  the  need  for  leave.  Agencies 
are  responsible  for  the  administration  of 
the  FMLA  and  may  establish  such  time 
limitations  in  their  agency  policies. 
Therefore,  the  regulations  have  not  been 
changed. 

An  agency  requested  guidance  on  the 
appropriate  documentation  to  support  a 
request  for  FMLA  leave  for  a  birth, 
adoption,  or  foster  care.  Section 
630.1206(f)  has  been  revised  to  permit 
agencies  to  require  an  employee  to 
provide  evidence  that  is 
administratively  acceptable  to  the 
agency  in  support  of  his  or  her  intent  to 
use  FMLA  leave  for  the  birth  of  a  child 
or  placement  of  a  child  for  adoption  or 
foster  care. 

Medical  Certification 

A  coramenter  asked  what  information 
may  be  submitted  for  the  medical 
certification  to  be  considered  sufficient 
to  justify  leave  taken  under  the  FMLA. 
Section  6838  of  title  5,  United  States 
Code,  lists  what  information  is 
sufficient  in  determining  the 
appropriateness  of  the  medical 
certification.  The  law  also  provides  for 
action  to  be  taken  if  an  agency  doubts 
the  validity  of  the  certification  by 
permitting  agencies  to  request  a  second 
and  a  third  opinion.  To  prevent  a 
stalemate  from  happening,  the  opinion 
of  the  third  health  care  provider  is 
deemed  binding.  To  assist  agencies  and 
employees,  OPM's  regulations  have 
been  revised  to  permit  a  health  care 
provider  representing  the  agency  to 
contact  the  health  care  provider  of  the 
employee,  with  the  employee's 
permission,  to  clarify  medical 
information  pertaining  to  the  condition. 
The  information  on  the  medical 
certification  must  relate  only  to  the 
serious  health  condition  for  which  the 
current  need  for  family  and  medical 
leave  exists.  No  additional  personal  or 
confidential  information  may  be 
requested.  This  is  consistent  with  DOL's 
regulations. 

An  agency  objected  to  OPM's 
exception  in  §  630.1207(d),  which 
permits  an  agency  to  designate,  for  the 
second  opinion,  a  health  care  provider 
employed  or  under  the  administrative 
oversight  of  the  agency  in  areas  where 
access  to  health  care  is  extremely 
limited.  This  provision  is  an  important 
and  reasonable  alternative  in  rural  areas 
and  overseas  locations  where  it  may  be 
extremely  difficult  to  locate  a  health  ^ 
care  provider  that  is  not  employed  or" 
under  the  administrative  oversight  of 
the  agency.  However,  an  agency's 
suggestion  that,  given  tight  budgets,  it 
would  be  reasonable  to  permit  agencies 
to  use  a  health  care  provider  with  whom 
the  agency  had  developed  a  relationship 


cannot  be  adopted  because  such  a 
change  is  prohibited  by  law.  Permitting 
an  agency  to  designate  for  the  second 
opinion  a  health  care  provider 
employed  or  under  the  administrative 
oversight  of  the  agency  in  areas  where 
access  to  health  care  is  extremely 
limited  is  consistent  with  DOL's 
regulations. 

Other  commenters  stated  that  the 
guidance  presented  in  OPM's 
Supplementary  Information  on 
provisional  leave  was  incorrect  in 
stating  that  if  an  employee  does  not 
submit  the  required  medical 
certification,  an  agency  should  charge 
the  employee's  appropriate  paid  leave 
account.  In  the  Supplementary 
Information,  OPM  was  restating 
guidance  from  the  legislative  history. 
Section  630.1207(h)  specifically  states 
that  if  an  employee  is  unable  to  provide 
the  requested  medical  certification  after 
leave  has  commenced,  the  agency  may 
chaise  the  employee  as  absent  without 
leave  (AWOL)  or  allow  the  employee  to 
request  that  the  provisional  leave  be 
charged  as  leave  without  pay  or  to  the 
employee's  annual  and/or  sick  leave 
account,  as  appropriate. 

A  commenter  questioned  the  need  to 
provide  information  to  the  health  care 
provider  on  the  essential  functions  of  i 
the  employee's  position.  Although 
appropriate  in  some  cases,  the 
commenter  stated  that,  in  many 
instances,  the  need  for  leave  will  be 
based  on  an  employee's  need  for 
treatment  or  continuous  medical 
supervision  and  not  on  his  or  her 
inability  to  perform  the  essential 
functions  of  Ihe  position.  We  believe  the 
health  care  provider  must  first 
determine  that  the  condition  or  illness 
qualifies  as  a  serious  health  condition. 
Secondly,  the  health  care  provider  must 
be  aware  of  the  essential  functions  of 
the  employee's  position  in  order  to 
make  a  determination  that  if  treatment 
or  supervision  is  not  provided,  the 
employee  cannot  perform  the  essential 
functions  of  his  or  her  position.  If  an 
employee  must  be  absent  from  work  to 
receive  medical  treatment  for  a  serious 
health  condition,  the  employee  is 
considered  to  be  unable  to  perform  the 
essential  functions  of  the  position 
during  the  absence  for  treatment. 

The, regulations  require  that  the- 
written  medical  certification  include  the 
date  the  serious  health  condition 
commenced,  the  probable  duration  of 
the  serious  health  condition,  and  the 
appropriate  medical  facts  within  the 
knowledge  of  the  health  care  provider. 
However,  in  the  situatibns  described, 
the  dates  of  treatment  and  duration  are 
unknown.  In  response  to  these 
comments,  we  have  revised  the 


regulations  to  permit  the  health  care 
provider  to  specify  that  the  serious 
health  condition  is  a  chronic  or  - 
continuing  condition  with  an  unknown 
duration.  The  health  care  provider  must 
also  specify  whether  the  patient  is 
currently  incapacitated  and  the  likely 
duration  and  frequency  of  episodes  of 
incapacify. 

Section  630.1207(1)  has  been  revised 
to  provide  that  an  agency  may  waive  the 
requirement  for  an  initial  medical 
certification  in  a  subsequent  12-month 
period  if  leave  for  a  serious  health 
condition  is  for  the  same  chronic  or 
continuing  condition.  Also,  the 
regulations  have  been  revised  to 
stipulate  that^for  most  serious  health 
conditmns^xcluding  pregnancy, 
chroirfcconditions,  or  permanent  or 
lon^-term  conditions  under  the 
qtfntinuing  supervision  of  a  health  care 
/provider),  if  the  health  care  provider  has 
specified  on  the  medical  certification  a 
minimum  duration  of  the  period  of 
incapacity,  the  agency  may  not  request 
recertification  until  that  minimum 
duration  has  passed.  Section  630.1207(i) 
continues  to  permit  agencies  to  require 
more  frequent  medical  recertification  if 
an  employee  requests  that  the  original 
leave  period  be  extended,  the 
circumstances  described  in  the  original 
medical  certification  have  changed 
significantly,  or  the  agency  receives 
information  that  casts  doubt  upon  the 
continuing  validity  of  the  medical 
certification.  These  revisions  are 
consistent  with  DOL's  final  regulations. 

A  commenter  suggested  that  OPM 
incorporate  DOL's  provision  that  an  - 
employee  must  submit  a  medical 
certification  within  the  time  frame  set 
by  the  employer  (i.e.,  allowing  at  least 
15  days  for  an  employee  to  do  so).  We 
believe  the  establishment  of  time 
limitations  is  at  an  agency's  discretion. 
Therefore,  this  change  was  not  made. 

Four  agencies  requested  that  OPM 
develop  a  standardized,  user- friendly 
medical  certification  form  that  can  be 
used  Govemmentwide.  Three    • 
oi^ganizations  recommended  that  OPM 
not  adopt  DOL's  medical  certification 
form  because  it  is  unnecessarily  detailed 
and  confusing.  In  the  Supplementary 
Information  accompanying  its  interim 
regulations,  OPM  suggested  that 
agencies  use  DOL's  medical  certification 
form  or  develop  their  own  form  for 
obtaining  medical  certification  from  a 
health  care  provider.  DOL  has 
extensively  revised  its  medical 
certification  form.  The  new  form  design 
is  easier  to  use.  Agencies  have  had 
experience  using  DOL's  medical 
certification  ferm  or  their  own  medical 
certification  form  for  more  than  3  years. 
We  do  not  believe  it  would  be  tost* 
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effective  to  develop  a  duplicate  medical 
certification  form  for  use  by  Federal 
agencies.  We  will,  however,  make  the 
DOL  medical  certification  form 
available  to  agencies  on  OPM  electronic 
bulletin  boards.  OPM  Mainstreet  may  be 
reached  on  (202)  606-^800,  and 
PayPerNet  may  be  reached  on  (202) 
606-2675.  The  medical  certification 
form  %vill  also  be  posted  on  OPM's 
World  Wide  Web  site  at  www.opm.gov. 

Protection  of  Emplojrment  and  Benefits 

One  commenter  recommended  that 
the  regulations  include  a  statement  th&t 
restoration  to  an  "equivalent  position" 
does  not  extend  to  intangible, 
unmeasurable  aspects  of  the  job,  suc^  as 
perceived  loss  of  potential  for  future 
promotional  opportunities."  We  agree 
that  an  "equivalent  position"  dees  not    . 
extend  to  intangible,  unmeasurable 
aspects  of  the  job  and  have  revised 
§63U.  1208(b)(5)  to  include  this 
statement.  However,  additional 
clarification  may  be  needed.  There  may 
be  significant  aspects  of  a  previous 
position  that  an  "equivalent  position" 
must  retain — e.g.,  if  the  previous 
position  was  a  supervisory  or  team 
leader  position  or  had  an  established 
career  ladder.  Although  an  "equivalent 
position"  must  have  the  same  career- 
ladder  promotion  potential,  an  - 
employee  returning  from  FMLA  leave 
enjoys  no  greater  privileges  or 
protections  than  other  employees  and 
must  stilt  meet  the  agency's 
requirements  for  receiving  a  promotion. 

several  commenters  asked  for 
clartfication  and  guidance  in  dealing 
with  probationary  employees,  adverse 
actions,  and  performance-based  actions 
and  questioned  whether  agencies  can 
proceed  with  such  actions  if  an 
employpo  invokes  FMLA  leave. 

Ii  an  employee  is  in  an  LWOP  status 
during  the  probationary  period,  the 
probationary  period  will  be  extended  by 
the  amount  of  LWOP  in  excess  of  22 
days.  Therefore,  depending  upon  the 
duration  of  the  LWOP,  the  length  of  an 
employee's  probationary  period  could 
be  extended  by  the  FMLA  leave.  If  so, 
the  employee  would  still  be  in  a 
probationary  status  upon  his  or  her 
retiun  to  work.  However,  an  employee 
who  invokes  his  or  her  entitlement  to 
leave  under  the  FMLA  is  not  protected 
from  termination  during  probation  if  the 
agency  decides  to  terminate  the 
individual's  employment  during 
probation.  For  example,  if  an  agency 
notified  a  probationary  employee  with 
10  months  of  service  that  he  or  she  was 
to  be  removed  due  to  misconduct,  and 
the  employee  invoked  his  Or  her  FMLA 
enthlement,  the  agency  would  not  need 
to  wait  until  the  FMLA  leave  was 


exhausted  (and  the  employee  completed 
probation)  before  taking  action. 

Pending  adverse  actions  or 
performance-based  actions  may  be  taken 
and  made  effective  even  if  the  employee 
is  taking  FMLA  leave.  For  example,  if  an 
employee  was  unsuccessful  in 
improving  his  or  her  performance 
during  an  opportunity  period  to 
improve  and  invoked  his  FMLA 
entitlement  immediately  following  the 
opportunity  period,  the  agency  may 
issue  the  proposal  ar>d  decision  notices 
for  removal  based  on  unacceptable 
performance  and  effect  the  action  just  as 
if  normally  would.  There  is  no 
obligation  to  wait  until  the  employee 
has  returned  from  FMLA  leave  in  order 
to  proceed  with  an  otherwise  valid 
adverse  or  performance-based  action.  Of 
course,  agencies  cannot  remove  or 
otherwise  discipline  an  employee  based 
on  his  or  her  use  of  leave  under  the 
FMLA. 

bi  response  to  the  comments  and 
numerous  inquiries  on  the  appropriate ' 
application  of  the  FMLA  in  these 
matters,  §  630.1208(k)  has  been  added  to 
state  that  an  employee's  request  for  and/ 
or  use  of  leave  under  the  FMLA  does 
not  prevent  an  agency  from  taking 
appropriate  action  under  5  CFR  f)art  432 
or  5  part  CFR  752.  Also  it  remains  the 
case  that  an  employee  who  invokes  his 
or  her  entitlement  to  FMLA  leave  is  not 
immune  from  the  impact  of  a  reduction 
in  force  before,  during,  or  after  the 
period  of  FMLA  leave. 

Medical  Certification  to  Return  to  Work 

OPM  received  written  and  telephone 
comments  from  several  ageflcies  that 
advocated  requiring  medical 
certification  to  return  to  work  when  an 
employee's  serious  health  condition 
represented  a  danger  to  the  employee  or 
coworkers.  The  commenters  strongly 
objected  to  OPM's  interim  regulations 
limiting  medical  certification  to  return 
to  work  only  to  those  employees  who 
occupy  a  position  that  has  medical 
standards  or  physical  requirements.  Hie 
agencies  believe  this  restriction  is  in 
conflict  with  5  U.S.C.  6384(d).  hi 
addition,  an  agency  commented  that  in 
any  other  situation  where  there  is  a 
question  as  to  whether  an  employee's 
presence  at  wort:  may  present  a  danger 
to  the  employee  or  to  others,  or  when 
an  employee  appears  to  be  too  ill  to 
work,  management  has  the  right  to 
request  medical  documentation  to 
ascertain  whether  it  is  appropriate  to 
allow  the  employee  to  return  to  work. 
The  agency  does  not  believe  the  intent 
of  the  FMLA.is  to  relieve  management 
of  this  right. 

Section  6384(d)  of  title  5  states,  "As 
8  condition  of  restoration  *  *  *,the 


employing  agency  may  have  a  uniformly 
applied  practice  or  policy  that  requires 
each  such  employee  to  receive 
certification  from  the  health  care 
provider  of  the  employee  that  the 
employee  is  able  to  resume  work."  After 
careful  analysis  and  review  of  the  law 
and  legislative  history,  OPM  agrees  that 
Congress  intended  to  provide  agencies 
the  authority  to  establish  a  uniform 
poUcy  to  require  medical  certification  to 
return  to  work  from  each  employee  who 
invokes  FMLA  leave  for  his  or  her  own 
serious  health  condition.  Therefore,*. 
§  630.1208(h)  has  been  revised  to  permit 
agencies  to  establish  a  uniformly 
applied  practice  or  policy  that  covers  all 
similarly-situated  employees  (e.g.,  same 
occupation,  same  serious  health 
condition,  or  same  duration  of  absence 
from  work)  to  obtain  medical 
certification  from  the  health  care 
provider  of  the  employee  that  the 
employee  is  able  to  perform  the 
essential  functions  of  his  or  her 
position.  The  information  on  the 
medical  certification  to  return  to  work 
must  relate  only  to  the  serious  health 
condition  for  which  FMLA  leave  was 
taken. 

The  statute  permits  an  agency  to 
require  an  employee  to  provide  medical 
certification  from  his  or  her  health  care 
provider  that  the  employee  is  able  to 
resume  work.  In  most  circumstances,  an 
agency  must  return  to  work  an 
employee  who  has  provided  a 
completed  medical  certification.  An 
agency  may  not  require  a  second  or 
third  opinion  on  the  medical 
certification  to  return  to  work.  If  an 
employee  submits  medical  certification 
but  an  agency  believes  that  the 
employee  is  not  fiilly  recovered  when 
he  or  she  returns  to  work,  may  be  a 
danger  to  himself  or  herself  or  others,  or 
is  a  disruptive  force  in  the  worksite,  the 
agency  ma^  take  action  under  5  CFR 
part  752  or  other  appropriate  authority. 
If  the  agency  believes  that  additional 
medical  documentation  would  be 
helpful  in  determining  appropriate 
action,  the  agency  may  offer  a  medical 
or  psychiatric  examination  under  5  CFR 
339.302. 

If  an  employee  returns  to  work 
without  the  required  documentation,  an 
agency  may  delay  the  rettim  of  an 
employee  until  acceptable  medical 
certification  is  provided.  During  this 
period  of  delay,  an  agency  may  grant  the 
employee's  request  for  appropriate 
leave.  If  the  employee  refuses  to  request 
leave  until  the  medical  certification  is 
provided,  or  does  not  provide  the 
required  medical  certification,  the 
agency  may  use  the  procedures 
provided  under  5  CFR  part  752  to  place 
the  employee  on  enfort^  leave. 
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suspend  the  employee,  or  remove  the 
employee,  as  appropriate. 

One  commenter  oisagreed  with 
OPM's  requirement  that  agencies  notify 
employees  before  leave  commences  of 
the  employee's  obligation  to  provide 
medical  certification  to  return  to  work. 
The  agency  noted  that  this  requirement 
under  the  FMLA  is  not  appropriate 
where  employees  are  already  on  a 
standing  notice  that  all  absences  due  to 
illness  of  a  certain  duration  will  require 
a  medical  certification  to  return  to  vfoik. 
The  statute  and  legislative  history 
specify  the  medical  certification  that 
may  be  required  imder  the  FMLA.  If  an 
agency's  policy  requiring  medical 
certification,  including  certification  to 
return  to  duty,  is  more  stringent  than 
that  required  under  the  FMLA,  the 
agency  may  not  apply  its  own  policy  to 
an  employee  involdng  leave  under  the 
FMLA.  However,  to  accommodate 
situations  in  which  the  need  for  leave  is 
not  foreseeable — e.g.,  a  medical 
emergency — §630.1208(i)  has  been 
revised  to  state  that  an  agency  must 
notify  an  employee  of  the  requirement 
to  provide  medical  certification  to 
return  to  work  before  the  leave 
commences,  or  to  the  extent  practicable 
in  emergency  medical  situations. 

A  commenter  objected  to  the 
requirement  that  the  agency  must  pay 
for  the  medical  certification  to  return  to 
work.  Since  the  request  for  medical 
certification  to  return  to  work  is  at  the 
discretion  and  direction  of  the  agency, 
the  agency  assumes  the  responsibility  to 
pay  for  the  expenses. 

Relationship  to  Other  Entitlements 

Nothing  in  the  FMLA  modifies  or 
assets  any  Federal  law  prohibiting 
discrimination  on  the  basis  of  race, 
rehgion,  color,  national  origin,  sex,  age, 
or  disability.  An  agency  must  comply 
with  whichever  statute  provides  the 
greater  rights  to  the  employee. 

For  example,  in  the  case  of  an 
employee  with  a  serious  health 
condition  undisr  the  FMLA  who  is  also 
qualified  individual  with  a  disability 
imder  the  Rehabilitation  Act  of  1973  (29 
U.S.C.  701  et  seq.],  the  FMLA  and  the 
RehabiUtation  Act  are  to  be  applied 
simultaneously  and  in  a  manner  that 
assures  the  most  generous  provisions  of 
both  Acts  for  the  employee.  Satisfying 
the  requirements  under  the  FMLA  by 
granting  12  weeks  of  leave  and  restoring 
the  employee  to  the  same  or  equivalent 
position  does  not  absolve  an  agency  of 
any  potential  responsibilities  to  that 
employee  imder  the  Rehabilitation  Act. 

If  an  employee  is  a  qualified 
individual  with  a  disability  imder  the 
Rehabilitationn  Act,  the  agency  must 
make  reasonable  accommodations,  etc.. 


barring  undue  hardship.  The  Equal 
Employment  Opportunity  Commission 
has  advised  DOL  that  employers  may 
consider  FMLA  leave  already  taken 
when  deciding  whether  granting  leave 
in  excess  of  12  weeks  as  an 
accommodation  under  the 
Rehabilitation  Act  poses  an  undue 
hardship.  This  does  not  mean,  however, 
that  more  than  12  weeks  of  leave 
automatically  poses  an  undue  hardship 
under  the  Rehabilitation  Act.  Agencies 
must  apply  the  full  undue  hardship 
analysis  under  the  Rehabilitation  Act  to 
each  individual  case  to  determine 
whether  leave  in  excess  of  12  weeks 
poses  an  undue  hardship. 

An  employee's  right  to  be  returned  to 
the  same  or  equivalent  position  under 
the  FMLA  applies  to  the  position  held 
at  the  time  the  employee  commences 
FMLA  leave.  If  an  employee  is  unable 
to  perform  the  essential  hmctions  of  the 
same  or  equivalent  position  because  of 
a  disability,  even  vfith  reasonable 
accommodation,  the  Rehabilitation  Act 
may  require  the  agency  to  make  a 
reasonable  accommodation  when  the 
employee  returns.  An  agency  may  not 
change  the  essential  functions  of  an 
employee's  position  in  order  to  deny  an 
employee's  rights  under  the  FMLA. 
However,  an  employee  may  voluntarily 
accept  an  alternative  position  (e.g., 
"light-duty"  position)  rather  than  use 
leave  under  FMLA.  Additional 
questions  on  the  Rehabilitation  Act 
should  be  addressed  to  the  Equal 
Employment  Opportunity  Commission. 

An  employee  may  receive  woricers' 
compensation  and  be  absent  from  work 
due  to  an  on-the-job  illness  or  injury 
that  also  quahfies  as  a  serious  ho^th 
condition  under  the  FMLA.  The  absence 
on  workers'  compensation  and  FMLA 
leave  may  run  concurrently.  At  some 
point,  the  health  care  provider 
managing  care  pursuant  to  the  workers' 
compensation  injury  may  certify  that 
the  employee  is  able  to  return  to  work 
in  a  "light  duty"  position.  If  the  pgency 
ofiers  such  a  position,  the  employee  is 
pennitted,  but  not  required,  to  accept 
the  position.  If  the  employee  refuses  the 
offer,  the  employee  way  no  longer 
qualify  for  payments  under  the  workers' 
compensation  program,  but  the 
employee  is  entitled  to  continue  on 
unpaid  FMLA  leave  up  to  a  total  of  12 
administrative  workweeks  as  long  as  the 
employee  is  affected  by  a  serious  health 
condition  that  makes  the  employee 
unable  to  perform  the  essential 
functions  of  his  or  her  position.  If  the 
employee  returning  from  the  workers' 
compensation  injury  is  a  qualified 
individual  with  a  disability,  he  or  she 
has  certain  rights  under  the 
RehabiUtaticHi  Act.  For  additional 


information  on  workers'  compensation 
benefits,  agencies  are  encouraged  to 
contact  the  Office  of  WoiiLsrs' 
Compensation,  Department  of  Labor. 

Federal  Employees  Heahh  Benefits 
Program 

On  July  22, 1996, 0PM  issued  interim 
regulations  in  the  Federal  Register  (61 
FR  37807)  that  reorganized  5  CFR 
890.502  (Employee  withholdings  and 
contributions)  and  made  conforming 
changes  in  the  paragraph  on  direct 
payment  of  premiums  during  periods  of 
LWOP  status  in  excess  of  365  days.  The 
conforming  changes  were  based  on 
poUcy  changes  previously  published  in 
the  Federal  Re^ster.  On  December  27, 
1994,  OPM  issued  final  regulations  in 
the  Federal  Register  that  delegated  from 
OPM  to  Federal  agencies  the  authority 
to  reconsider  disputes  about  coverage 
and  enrollment  issues.  On  June  1, 1995, 
OPM  issued  final  regulations  in  the 
Federal  Register  that  eliminated  the 
requirement  for  the  use  of  certified  mail, 
return  receipt  requested,  when  notifying 
certain  enroUees  that  their  enrollment 
will  be  terminated  because  of 
nonpayment  of  premiums  unless  the 
payments  is  received  within  15  days. 
The  interim  regulations  published  on 
July  22,  1996,  reflected  both  of  these 
poUcy  changes,  and  the  pertinent 
paragraph  is  reproduced  in  these  final 
regulations. 

Greater  Leave  Entitlement 

Some  conunenters  asked  about  the 
effect  of  FMLA  on  currenfcgency  leave 
policies  and  collective  bargaining 
agreements— e.g.,  whether  leave  under 
the  FMLA  is  considered  to  be  the 
minimum  within  the  labor-management 
agreement  or  is  in  addition  to  an 
existing  contract  provision  already 
available  through  the  labor-management 
agreement.  Agencies  must  observe  any 
employment  poUcies  or  collective 
bargaining  agreements  that  provide 
greater  family  or  medical  leave  rights  to 
employees  than  those  established  under 
the  FMLA.  Conversely,  the  rights 
estabUshed  by  the  Act  may  not  be 
diminished  by  any  agency  leave  poUcies 
or  collective  bargaining  agreement. 
However,  nothing  in  the  FMLA  prevents 
an  agency  from  amending  existing  leave 
and  entitlement  benefit  programs, 
provided  the  changes  comply  with  the 
^MLA.  We  have  revised  §  630.1210(a)  to 
clarify  this  point. 

One  commenter  suggested  adding 
references  to  "reasonable 
accommodation"  and  "offers  of 
assignment"  to  §  630.1210(d).  Since  the 
intent  of  §  630.1210(d)  is  to  cover  all 
possible  discriminatory  acts,  we  beUeve 
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a  broad  statement  is  required,  such  as  is 
currently  provided  in  §  630.1210(d) — 
i.e.,  "any  Federal  law  prohibiting 
discrimination."  Nonetheless,  the   • 
FMLA  is  not  intended  to  modify  or 
affect  the  Rehabilitation  Act  of  1973.  as 
amended. 

Other  Changes 

On  December  29, 1995,  OPM  issued 
final  regulations  to  revise  the  format  of 
certain  regiilatory  provisions  in  title  5, 
United  States  Code,  relating  to  Federal 
employees'  compensation  so  that  all 
definitions  of  terms  are  listed  in 
alphabetical  order,  consistent  with  the 
format  preferred  by  the  Office  of  the 
Federal  Register.  In  these  regulations, 
the  designation  for  paragraph  (a)  of 
§  630.201  was  removed,  and  the 
paragraph  was  erroneously  placed 
within  the  alphabetical  Usting.  We  have 
reinstated  paragraph  (a)  and  in 
paragraph  (b)  listed  the  definitions  that 
pertain  to  subparts  B  through  G  of  part 
630. 

Section  630.401(3),has  been  revised  to 
permit  the  use  of  sick  leave  by  an 
employee  to  provide  care  for  a  family 
member  who  is  incapacitated  as  the 
resuh  of  physical  or  mental  illness, 
injury,  pregnancy,  or  childbirth  or  who 
receives  medical,  dental,  or  optical 
examination  or  treatment.  The  purpose 
of  this  change  is  to  clarify  the 
drciunstances  in  which  an  employee  is 
entitled  to  use  sick  leave. 

In  addition,  we  are  adding 
S  630.911(h)  and  §  630.1010(d)  to  the 
Voluntary  I^eave  Transfer  and  Voluntary 
Leave  Bank  regiilations  to  make  it  clear 
that  when  a  leave  recipient  elects  to  buy 
back  annual  leave  as  a  result  of  a  claim 
for  an  employment-relatSd  injury 
approved  by  the  Office  of  Workers' 
Compensation  Programs  (OWCP),  and 
the  annual  leave  was  leave  donated 
under  the  voluntary  leave  transfer  or 
leave  bank  programs,  the  amount  of 
annual  leave  brought  back  by  the  leave 
recipient  must  be  restored  to  the  leave 
donor  or  returned  to  the  leave  bank  as 
provided  in  §630.911  and  §630.1010. 
We  are  also  using  this  opportunity  to 
make  a  clarifying  amendment  to 
§630.121Q(c)  and  correct  typographical 
and  grammatical  errors  in  §  630.905  and 
§  630.907(d)(2)  respectively. 

Reports  and  Records 

We  received  many  requests  from 
agencies  to  revise  the  SF-71, 
AppUcation  for  Leave,  and  the  SF-1150, 
Record  of  Leave  Data.  As  a  result,  OPM 
has  estabUshed  an  interagency  working 
group  that  has  volunteered  to  assist  in 
revising  the  leave  forms.  This  work  is  in 
progress.  We  will  provide  agencies 
information  on  the  availability  of  any 


revised  leave  forms  through  OPM's 
electronic  bulletin  boards  and  C^M's 
World  Wide  Web  site  at  www.opm.gov. 

E.0. 12866,  Regulatory  Review 

This  rule  has  been  reviewed  by  the 
Office  of  Management  and  Budget  in 
accordance  with  E.O.  12866. 

Regulatory  Flexibility  Act 

I  certify  that  this  regulation  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities, 
since  it  applies  only  to  Federal 
employees  and  agencies. 

List  of  Subjects 

5  CFR  Part  630 

Government  employees. 

5  CFR  890 

Administrative  practice  and 
procedure.  Govenunent  employees,     ■ 
Health  facilities.  Health  insurance. 
Health  professions.  Hostages,  Iraq. 
Kuwait.  Lebanon,  Reporting  and 
recordkeeping  requirements. 
Retirement. 

U.S.  Office  of  Peraonnel  Management. 

JubmB.  King, 

Director. 

Accordingly,  the  interim  rule 
amending  parts  630  and  890  of  title  5  of 
the  Code  of  Federal  Regulations,  which 
was  pubUshed  at  58  FR  39596,  is 
adopted  as  a  final  rule  with  the 
following  changes: 

PART  630— ABSENCE  AND  LEAVE 

1.  The  authority  citation  for  part  630 
continues  to  read  as  follows: 

Authority:  5  U.S.C  6311;  $630,301  also 
issued  under  Pub.  L.  103-356, 106  SUt.  3410; 
§630.303  also  issued  under  5  U.S.C.  6133(a); 
§§630.306  and  630.308  also  issued  under  5 
U.S.C.  6304(d)(3),  Pub.  L.  102-484.  106  Stat. 
2722,  and  Pub.  L.  103-337,  108  Stat.  2663; 
subpart  D  also  issued  under  Pub.  L.  103-329, 
108  SUt  2423;  §630.501  and  subpart  F  also 
issued  under  E.O.  11228,  30  FR  7739,  3  CFR, 
1974  Comp.,  p.  163;  subpart  G  also  issued 
under  5  U.S.C.  6305;  subpart  H  also  issued 
under  5  U.S.Q  6326;  subpart  I  also  issued 
under  5  U.S.C  6332.  Pub.  L.  100-566,  102 
Stat  2834,  and  Pub.  L  103-103. 107  Stat. 
1022;  subpart )  also  issued  under  5  U.S.C 
6362,  Pub.  L  100-566.  and  Pub.  L  103-103; 
subpart  K  also  issued  under  Pub.  L  102-25, 
105  Stat.  92;  and  subpart  L  also  issued  under 
5  U.S.C  6387  and  Pub.  L  103-3, 107  Stat. 
23. 

Subpart  B— DeflnKlons  and  General 
Provisions  for  Annual  and  Sick  Leave 

2.  Section  630.201  is  revised  to  read 
as  follows: 


1630201.  Definitions. 

(a)  hi  section  6301(2)(iii)  of  Stle  5. 
United  States  Code,  the  term  temporary 
employee  engaged  in  construction  work 
at  an  hourly  rate  means  an  employee 
hired  on  a  temporary  basis  solely  for  the 
purpose  of  work  on  a  specific 
construction  project  and  paid  on  an 
hourly  rate. 

(b)  In  subparts  B  through  G  of  this 
part: 

Accrued  leave  means  the  leave  earned 
by  an  employee  during  the  current  leave 
year  that  is  unused  at  any  given  time  in 
that  year. 

Accumulated  leave  means  the  unused 
leave  remaining  to  the  credit  of  an 
employee  at  the  beginning  of  the  leave 
year. 

Employee  means  an  employee  to 
whom  subchapter  I  of  chapter  63  of  title 
5,  United  States  Code,  applies. 

Family  member  means  the  following 
relatives  of  the  employee: 

(1)  Spouse,  and  parents  thereof; 

(2)  Children,  including  adopted 
children  and  spouses  thereof;  . 

(3)  Parents;  ' 

(4)  Brothers  and  sisters,  and  spouses 
■thereof;  and 

(5)  Anv  individual  related  by  blood  or 
affinity  whose  close  association  with  the 
employee  is  the  equivalent  of  a  family 
relationship. 

Health  care  provider  has  the  meaning 
given  that  term  in  §630.1202. 

Leave  year  means  the  period 
beginning  with  the  first  day  of  the  first 
complete  pay  period  in  a  calendar  year 
and  ending  with  the  day  immediately 
before  the  first  day  of  the  first  complete 
pay  period  in  the  following  calendar 
year. 

Medical  certificate  means  a  written  - 
statement  signed  by  a  registered 
practicing  physician  or  other 
practitioner  certifying  to  the 
incapacitation,  examination,  or 
treatment,  or  to  the  period  of  disability 
while  the  patient  was  receiving 
professional  treatment. 

Uncommon  tour  of  duty  means  a  tour 
of  duty  that  exceeds  80  hours  of  work 
in  a  biweekly  pay  period,  including 
hours  of  actual  work  plus  hours  in  a 
standby  status  for  which  the  employee 
is  compensated  by  aimual  premium  pay 
under  5  U.S.C.  5545(c)(1)  and  part  550 
of  this  chapter. 

United  States  means  the  several  States 
and  the  District  of  Columbia. 

Subpart  D — Sick  Leave 

3.  In  §  630.401,  paragraph  (a)(3)  is 
revised  to  read  as  follows: 


§630401    Qrantofaidt 
(a)  •  *  ' 
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(3)  Provides  care  for  a  family  member 
who  is  incapacitated  as  the  result  of 
physical  or  mental  illness,  injury, 
pregnancy,  or  childbirth  or  who  receives 
medical,  dental  or  optical  examination 
or  treatment; 


Subpart  r— Voluntary  Leave  Transfer 
Program 

§630.905    [Amended] 

4.  In  §  630.905,  paragraph  (c)  is 
amended  by  removing  the  term  party- 
time  and  inserting  in  its  place  part-time. 

5.  hi  §  630.907,  paragraph  (d)(2)  is 
revised  to  read  as  follovtrs: 


§630.907 
leave. 


(d)* 


Accrual  of  annual  and  sick 


.    (2)  The  employee  shall  continue  to 
accrue  annual  leave  while  in  a  shared 
lee^  status  to  the  extent  necessary  for 
the  purpose  of  reducing  any 
indebtedness  caused  by  the  use  of 
annual  leave  advanced  at  the  beginning 
of  the  leave  year. 
*        »        •        *        * 

6.  In  §  630.911,  paragraph  (h)  is  added 
to  read  as  follows: 


§630.911 
annual 


Restoration  of  transferred 


(h)  If  a  leave  recipient  elects  to  buy 
back  annual  leave  as  a  result  of  claim  for 
'  an  employment-related  injury  approved 
by  the  Office  of  Workers'  Compensation 
Programs  under  20  CFR  10.202  and 
10.310,  and  the  aimual  leave  was  leave 
transferred  under  §  630.906,  the  amount 
of  annual  leave  bought  back  by  the  leave 
recipient  shall  be  restored  to  the  leave 
donorCs). 

Subpart  J— Voluntary  Leave  Bank-* ;/ 
Program 

7.  In  §  630.1010,  paragraph  (d)  is 
added  to  read  as  follows: 

§630.1010    Tennination  of  medical 
emergency. 

•        •        •        *        * 

(d)  If  a  leave  recipient  elects  to  buy 
back  annual  leave  as  a  result  of  a  claim 
for  an  employment-related  injiuy 
approved  by  the  Office  of  Workers' 
Compensation  Programs  under  20  CFR 
10.202  and  10.310,  the  amount  of 
annual  leave  withdrawn  from  the  leave 
bank  that  is  bought  back  by  the  leave 
recipient  shall  be  restored  to  the  leave 
bank. 


Sutipart  L — Family  and  Medical  Leave 

8.  In  §630.1201,  paragraphs 
(b)(l}(ii)(B)  and  {b)(3)(i)  are  revised  to 
read  as  follows: 

§  630. 1 201    Purpose,  applicability,  and 
admlnlstratloa 

*  •        *        •        • 

(hi*  *  * 

(D*  *  • 

(ii)*  *  • 

(B)  An  employee  in  the  Veterans 
Health  Administration  of  the 
Department  of  Veterans  Affairs  who  is 
appointed  under  section  7401(1)  of  title 
38,  United  States  Code. 
***** 

(3)*   *  * 

(i)  An  employee  in  the  Veterans 
Health  Administration  of  the 
Department  of  Veterans  Affairs  who  is 
appointed  under  section  7401(1)  of  title 
38,  United  States  Code,  shall  be 
governed  by  the  terms  and  conditions  of 
regulations  prescribed  by  the  Secretary 
of  Veterans  Affairs; 

*  *        *        «        * 

9.  In  §  630.1202,  the  definition  of 
Continuing  treatment  by  a  health  care 
provider  is  removed;  the  definition  of 
.Incapacity  is  added  in  alphabetical 

order,  and  the  definitions  of  Essential 
functions,  Foster  care.  Health  care 
provider.  Intermittent  leave  or  leave 
taken  intermittently.  Parent,  Serious 
health  condition,  Son  or  daughter,  and 
Spouse  are  revised  to  read  as  follows: 

§630.1202    Definitions. 

***** 

Essential  functions  means  the 
fundamental  job  duties  of  the 
employee's  position,  as  defined  in  29 
CFR  1630.2(n).  An  employee  who  must 
be  absent  from  woA  to  receive  medical 
treatment  for  a  serious  health  condition 
is  considered  to  be  unable  to  perform 
the  essential  functions  of  the  position 
during  the  absence  for  treatment. 

*  *        •        *        * 

Foster  care  means  24-hour  care  for 
children  in  substitution  for,  and  away 
from,  their  parents  or  guardian.  Such 
placement  is  made  by  or  with  the 
agreement  of  the  State  as  a  result  of  a  ~ 
voluntary  agreement  by  the  parent  or 
guardian  that  the  child  be  removed  from 
the  home,  or  pursuant  to  a  judicial 
determination  of  the  necessity  for  foster 
care,  and  involves  agreement  between 
the  State  and  foster  family  to  take  the 
child.  Although  foster  care  may  be  with 
relatives  of  the  child.  State  action  is 
involved  in  the  removal  of  the  child 
from  parental  custody. 
Health  care  provider  means — 
(1)  A  licensed  Doctor  of  Medicine  or 
Eioctor  of  Osteopathy  or  a  physician 


who  is  serving  on  active  duty  in  the 
uniformed  services  and  is  designated  by 
the  uniformed  service  to  conduct 
examinations  under  this  subpart; 

(2)  Any  health  care  provider 
recognized  by  the  Federal  Employees 
Health  Benefits  Program  or  who  is 
licensed  or  certified  under  Federal  or 
State  law  to  provide  the  service  in 
question; 

(3)  A  health  care  provider  as  defined 
in  paragraph  (2)  of  this  definition  who 
practices  in  a  country  other  than  the 
United  States,  who  is  authorized  to 
practice  in  accordance  with  the  laws  of 
that  country,  and  who  is  performing 
within  the  scope  of  his  or  her  practice 
as  defined  under  such  law; 

(4)  A  Christian  Science  practitioner 
Hsted  with  the  First  Church  of  Christ, 
Scientist,  in  Boston,  Massachusetts;  or 

(5)  A  Native  American,  including  an 
Eskimo,  Aleut,  and  Native  Hawaiian, 
who  is  recognized  as  a  traditional 
heahng  practitioner  by  native  traditional 
religious  leaders  who  practices 
traditional  healing  methods  as  believed, 
expressed,  and  exercised  in  Indian 
religions  of  the  American  Indian, 
Eskimo,  Aleut,  and  Native  Hawaiians. 
consistent  with  Public  Law  95-314, 
August  11, 1978  (92  Stat.  469),  as 
amended  by  Public  Law  103-344. 
October  6, 1994  (108  Stat.  3125). 
***** 

Incapacity  means  the  inability  to 
work,  attend  school,  or  perform  other 
regular  daily  activities  because  of  a 
serious  health  condition  or  treatment  for 
or  recovery  from  a  serious  health 
condition. 

Intermittent  leave  or  leave  taken 
intermittently  means  leave  taken  in 
separate  blocks  of  time,  rather  than  for 
one  continuous  period  of  time,  and  may 
include  leave  periods  of  1  hour  to 
several  weeks.  Leave  may  be  taken  for 
a  period  of  less  than  1  hour  if  agency 
policy  provides  for  a  minimum  charge 
for  leave  of  less  than  1  hour  under 
§  630.206(a). 
***** 

Parent  means  a  biological  parent  or  an 
individual  who  stands  or  stood  in  loco 
parentis  to  an  employee  when  the 
employee  was  a  son  or  daughter.  This 
term  does  not  include  parents  "in  law." 
*        •        *     '  •        * 

Serious  health  condition.  (1)  Serious 
health  condition  means  an  illness, 
injury,  impairment,  or  physical  or 
mental  condition  that  involves — 

(i)  Inpatient  care  (i.e.,  an  overnight 
stay)  in  a  hospital,  hospice,  or 
residential  medical  care  facility, 
including  any  period  of  incapacity  or 
any  subsequent  treatment  in  connection 
with  such  inpatient  care:  or 


64452    Federal  Register  /  Vol.  61,  No.  235  /  Thursday,  December  5,  1996  /  Rules  and  Regulations 


(ii)  Continuing  treatment  by  a  health 
care  provider  that  includes  (but  is  not 
limited  to)  examinations  to  determine  if 
there  is  a  serious  health  condition  and 
evaluations  of  such  conditions  if  the 
examinations  or  evaluations  determine 
that  a  serious  health  condition  exists. 
Continuing  treatment  by  a  health  care 
provider  may  include  one  or  more  of  the 
following — 

(A)  A  period  of  incapacity  of  more 
than  3  consecutive  calendar  days, 
including  any  subsequent  treatment  or 
period  of  incapacity  relating  to  the  same 
condition,  that  also  involves — 

[1]  Treatment  two  or  more  times  by  a 
health  care  provider,  by  a  health  care 
provider  under  the  direct  supervision  of 
the  affected  individual's  health  care 
provider,  or  by  a  provider  of  health  care 
services  under  orders  of.  or  on  referral 
by,  a  health  care  provider;  or 

U)  Treatment  by  a  health  care 
provider  on  at  least  one  occasion  which 
results  in  a  regimen  of  continuing 
treatment  under  the  supervision  of  the 
health  care  provider  (e.g.,  a  course  of 
prescription  medication  or  therapy 
requiring  special  equipment  to  resolve 
or  alleviate  th^  health  condition). 

(B)  Any  period  of  incapacity  due  to 
pregnancy,  or  for  prenatal  care,  even  if 
the  afiiscted  individual  does  not  receive 
active  treatment  from  a  health  care 
provider  during  the  period  of  incapacity 
or  the  period  of  incapacity  does  not  last 
more  than  3  consecutive  calendar  days. 

(C)  Any  period  of  incapacity  or 
treatment  for  such  incapacity  due  to  a 
chronic  serious  health  condition  that — 

(!)  Requires  periodic  visits  for 
treatment  by  a  health  care  provider  or 
by  a  health  care  provider  under  the 
direct  supervision  of  the  affected 
individual's  health  care  provider, 

(2)  Continues  over  an  extended  period 
of  time  (including  recurring  episodes  of 
a  single  underlying  condition);  and 

(3)  May  cause  episodic  rather  than  a 
continuing  period  of  incapacity  (e.g., 
asthma,  diabetes,  epilepsy,  etc.).  The 
condition  is  covered  even  if  the  affected 
individual  does  not  receive  active 
treatment  from  a  health  care  provider 
during  the  period  of  incapacity  or  the 
period  of  incapacity  does  not  last  more 
than  3  consecutive  calendar  days. 

(0).A  period  of  incapacity  which  is 
permanent  or  long-term  due  to'a 
condition  for  which  treatment  may  not 
be  effective.  The  affected  individual 
must  be  under  the  continuing 
supervision  of.  but  need  not  be 
receiving  active  treatment  by,  a  health 
care  provider  (e.g..  Alzheimer's,  severe 
stroke,  or  terminal  stages  of  a  disease). 

(E)  Any  period  of  absence  to  receive 
multiple  treatments  (including  any 
period  of  recovery)  by  a  health  care 


provider  or  by  a  provider  of  health  care 
services  under  orders  of,  or  on  referral 
by,  a  health  care  provider,  either  for 
restorative  surgery  after  an  accident  or 
other  injury  or  for  a  condition  that 
would  likely  result  in  a  period  of 
incapacity  or  more  than  3  consecutive 
calendar  days  in  the  absence  of  medical 
intervention  or  treatment  (e.g., 
chemotherapy/radiation  for  cancer, 
physical  therapy  for  severe  arthritis, 
dialysis  for  kidney  disease). 

(2)  (Serious  health  condition  does  not 
include  routine  physical,  eye,  or  dental 
examinations;  a  regimen  of  continuing 
treatment  that  includes  thn  taking  of 
over-the-counter  medications,  bed-rest, 
exercise,  and  other  similar  activities  that 
can  be  initiated  without  a  visit  to  the 
health  care  provider;  a  condition  for 
wiiich  cosmetic  treatments  are 
administered,  unless  inpatient  hospital 
care  is  required  or  unless  complications 
develop;  or  an  absence  because  of  an 
employee's  use  of  an  illegal  substance, 
unless  the  employee  is  receiving 
treatment  for  substance  abuse  by  a 
health  care  provider  or  by  a  provider  of 
health  care  services  on  referral  by  a 
health  care  provider.  Ordinarily,  unless 
complications  arise,  the  common  cold, 
the  flu,  earaches,  upset  stomach,  minor 
ulcers,  headaches  (other  than 
migraines),  routine  dental  or 
orthodontia  problems,  and  periodontal 
disease  are  not  serious  health 
conditions.  Allergies,  restorative  dental 
or  plastic  surgery  after  an  injury, 
removal  of  cancerous  growth,  or  mental 
illness  resulting  from  stress  may  be 
serious  health  conditions  only  if  such 
conditions  require  inpatient  care  or 
continuing  treatment  by  a  health  care 
provider.) 

Son  or  daughter  means  a  biological, 
adopted,  or  foster  child;  a  step  child;  a 
legal  ward;  or  a  child  of  a  person 
standing  in  loco  parentis  who  is — 

(1)  Under  18  years  of  age;  or 

(2)  18  years  of  age  or  older  and 
incapable  of  self-care  because  of  a 
mental  or  physical  disability.  A  son  or 
daughter  incapable  of  self-care  requires 
active  assistance  or  supervision  to 
provide  daily  self-care  in  three  or  more 
of  the  "activities  of  daily  Hving"  (ADL's) 
or  "instrumental  activities  of  daily 
living"  (lADL's).  Activities  of  daily 
living  include  adaptive  activities  such 
as  caring  appropriately  for  one's 
grooming  and  hygiene,  bathing, 
dressing,  and  eating.  Instrumental\ 
activities  of  daily  living  include    I 
cooking,  cleaning,  shopping,  taking 
public  transportation,  paying  bills, 
maintaining  a  residence,  using  the 
telephones  and  directories,  using  a  p< 
office,  etc.  A  "physical  or  mental 
disability"  refers  to  a  physical  or  mental 


impairment  that  substantially  limits  ond" 
or  more  of  the  major  life  activities  of  an 
individual  as  defined  in  29  CFR  1630.2 
(h),  (i)  and  (j). 

Spouse  means  an  individual  who  is  a 
husband  or  wife  pursuant  to  a  marriage 
that  is  a  legal  union  between  one  man 
and  one  woman,  including  common  law 
marriage  between  one  man  and  one 
woman  in  States  where  it  is  recognized.  , 

10.  In  §  630.1203,  paragraphs  (a)(4), 
(b),  (c).  (d),  (g),  and  (h)  are  revised  to 
read  as  follows: 

1630.1203    Laave  •ntttlement 

(a)*  *   * 

(4)  A  serious  health  condition  of  the 
employee  that  makes  the  employee 
unable  to  perform  any  one  or  more  of 
the  essential  functions  of  his  or  her 
position. 

(b)  An  employee  shall  invoke  his  or 
her  entitlement  to  family  or  medical 
leave  under  paragraph  (a)  of  this 
section,  subject  to  the  notification  and 
medical  certification  requirements  in 
§§630.1206  and  630.1207.  An  employee 
may  take  only  the  amount  of  family  and 
medical  leave  that  is  necessary  to 
manage  the  circiunstances  that 
prompted  the  need  for  leave  under 
paragraph  (a)  of  this  section. 

(c)  The  12-month  period  referred  to  in 
paragraph  (a)  of  this  section  begins  on 
the  date  an  employee  first  takes  leave 
for  a  family  or  medical  need  specified 
in  paragraph  (a)  of  this  section  and 
continues  for  12  months.  An  employee 
is  not  entitled  to  12  additional 
workweeks  of  leave  until  the  previous 
12-month  period  ends  and  an  event  or 
situation  occurs  that  entitles  the 
employee  to  another  period  of  family  or 
medical  leave.  (This  may  include  a 
continuation  of  a  previous  situation  or 
circumstance.) 

(d)  The  entitlement  to  leave  under 
paragraphs  (a)  (1)  and  (2)  of  this  section 
shall  expire  at  the  end  of  the  12-month 
period  beginning  on  the  date  of  birth  or 
placement.  Leave  for  a  birth  or 
placement  must  be  concluded  within 
this  12-month  period.  Leave  taken 
under  paragraphs  (a)  (1)  and  (2)  of  this 
section,  may  begin  prior  to  or  on  the 
actual  date  of  birth  or  placement  for 
adoption  or  foster  care,  and  the  12- 
month  period,  referred  to  in  paragraph 
(a)  of  this  section  begins  on  that  date. 
***** 

(g)  Each  agency  shall  inform  its 
employees  of  their  entitlements  and 
responsibilities  under  this  subpart, 
including  the  requirements  and 
obligations  of  employees. 

(h)  An  agency  may  not  subtract  leave 
an  employee's  entitlement  to  leave 
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under  paragraph  (a)  of  this  section 
unless  the  agency  has  obtained 
confirmation  from  the  employee  of  his 
or  her  intent  to  invoke  entitlement  to 
leave  under  paragraph  (b)  of  this        *'^''- 
section.  An  employee's  notice  of  his  or 
her  intent  to  take  leave  under  §  630.1206 
may  suffice  as  the  employee's 
confirmation. 

11.  In  §630.1204,  paragraphs  (d) 
introductory  text  and  (0  are  revised  to 
read  as  follows: 

f  630.1 204    Intermittent  leave  or  reduced 
leave  schedule. 

•  »        *        •        * 

(d)  For  the  purpose  of  applying 
paragraph  (c)  of  this  section,  an 
alternative  position  need  not  consist  of 
equivalent  duties,  but  must  be  in  the 
same  commuting  area  and  must 
provide — 

•  *        *        •        * 

(f)  Only  the  amount  of  leave  taken 
intermittently  or  on  a  reduced  leave 
schedule,  as  these  terms  are  defined  in 
§630.1202,  shall  be  subtracted  from  the 
total  amount  of  leave  available  to  the 
employee  under  §630.1203  (e)  and  (f). 

12.-In  §630.1205,  paragraph  (b)  is 
amended  by  revising  the  introductory 
text,  removing  paragraphs  (b)(4)  and 
(b)(5),  adding  the  word  "and"  to 
paragraph  (b)(2)  after  the  semicolon  and 
removing  the  semicolon  after  the  word 
"chapter"  in  paragraph  (b)(3)  and 
adding  a  period  in  its  place;  and 
paragraphs  (c),  (d).  (e)  are  revised  to 
read  as  follows: 

S  630.1205    Substitution  Of  paid  leave. 

(b)  An  employee  may  elect  to 
substitute  the  following  paid  leave  for 
any  or  all  of  the  {period  of  leave  without 
pay  to  be  taken  under  §  630. 1203(a>— 

•  «        *        *        * 

(c)  An  agency  may  not  deny  an 
employee's  right  to  substitute  paid  leave 
under  paragraph  (b)  of  this  section  for 
any  or  all  of  the  period  of  leave  without 
pay  to  be  taken  under  §  630.1203(a), 
consistent  with  current  law  and 
regulations. 

(d)  An  agency  may  not  require  an 
employee  to  substitute  paid  leave  under 
paragraph  (b)  of  this  section  for  any  or 
all  of  the  period  of  leave  without  pay  to 
be  taken  under  §  630.1203(a). 

(e)  An  employee  shall  notify  the 
agency  of  his  or  her  intent  to  substitute 
paid  leave  under  paragraph  (b)  of  this 
section  for  the  period  of  leave  without 
pay  to  be  taken  under  §  630.1203(a) 
prior  to  the  date  such  paid  leave 
commences.  An  employee  may  not 
retroactively  substitute  paid  leave  for 
leave  without  pay  previously  taken 
under  §630. 1203(a) 


13.  hi  §630.1206,  paragraph  (f)  is 
revised  to  read  as  follows: 

§630.1206    NotiM  of  iMVe. 

<t        •        *        *        * 

(f)  An  agency  mey  require  that  a 
request  for  leave  under  §  630.1203(a)  (1) 
and  (2)  be  supported  by  evidence  that  is 
administratively  acceptable  to  the 
agency.  /' 

14.  In  §  630.1207,  paragraphs  (a), 
(b)(2),  (b)(5),  (b)(6),  (c).  and  (i)  are 
revised  to  read  as  follows: 

§630.1207    Medical  certtflcatfon. 

(a)  An  agency  may  require  that  a 
request  for  leave  under  §  630.1203(a)  (3) 
or  14)  be  supported  by  written  medical 
certification  issued  by  the  health  care 
provider  of  the  employee  or  the  health 
care  provider  of  the  spouse,  son, 
daughter,  or  parent  of  the  employee,  as 
appropriate.  An  employee  shall  provide 
the  written  medical  certification  to  the 
agency  in  a  timely  manner.  An  agency 
may  waive  the  requirement  for  an  initial 
medical  certificate  in  a  subsequent  12- 
month  period  if  the  leave  under 
§  630.1203(a)  (3)  or  (4)  is  for  the  same 
chronic  or  continuing  condition. 

(b)*  •  • 

(2)  The  probable  duration  of  the 
serious  health  condition  or  specify  that 
the  serious  health  condition  is  a  chronic 
or  continuing  condition  with  an 
unknown  duration  and  whether  the 
patient  is  presently  incapacitated  and 
the  likely  duration  and  frequency  of 
episodes  of  incapacity; 
•        *        •        •        * 

(5)  For  the  purpose  of  leave  taken 
under  §  630.1203(a)(4),  a  statement  that 
the  employee  is  unable  to  perform  one 
or  more  of  the  essential  functions  of  his 
or  her  position  or  requires  medical 
treatment  for  a  serious  health  condition, 
based  on  .written  information  provided 
by  the  agency  on  the  essential  functions 
of  the  employee's  position  or,  if  not 
provided,  discussion  with  the  employee 
about  the  essential  functions  of  his  or 
her  position;  and 

(6)  In  the  case  of  certification  for 
intermittent  leave  or  leave  on  a  reduced 
leave  schedule  under  §  630.1203(a)  (3) 
or  (4)  for  planned  medical  treatment,  the 
dates  (actual  or  estimates)  on  which 
such  treatment  is  expected  to  be  given, 
the  duration  of  such  treatment,  and  the 
period  of  recovery,  if  any,  or  specify  that 
the  serious  health  condition  is  a  chronic 
or  continuing  condition  with  an 
unknown  duration  and  whether  the 
patient  is  presently  incapacitated  and 
the  likely  duration  and  frequency  of 
episodes  of  incapacity. 

(c)  The  information  on  the  medical 
certification  shall  relate  only  to' the 
serious  health  condition  for  which  the 


current  need  for  femily  and  medical 
leave  exists.  The  agency  may  not  require 
any  personal  or  confidential  information 
in  the  written  medical  certification 
other  than  that  required  by  paragraph 
(b)  of  this  section.  If  an  employee 
submits  a  completed  medical 
certification  signed  by  the  health  care 
provider,  the  agency  may  not  request 
new-information  from  the  health  care 
provider.  However,  a  health  care  '. 

provider  representing  the  agency, 
including  a  health  care  provider 
employed  by  the  agency  or  under 
administrative  overeight  of  the  agency, 
may  contact  the  health  care  provider 
who  completed  the  niedical 
certification,  with  the  employee's 
permission,  for  purposes  of  clarifying 
the  medical  certification. 
»        *        •        •        •    " 

(i)  For  leave  taken  for  the  purposes  of 
pregnancy,  chronic  conditions,  or  long- 
term  conditions  under  the  continuing 
supervision  of  a  health  care  provider,  as 
these  terms  are  defined  in  §  630.1202  tn 
the  definition  of  "serious  health 
condition"  under  paragraphs  (2)(ii),  (iii), 
and  (iv),  the  agency  may  require,  at  the 
agency's  expense,  subsequent  medical 
recertification  from  the  health  care 
provider  on  a  periodic  basis,  but  not 
more  than  every  30  calendar  days.  For 
leave  taken  for  all  other  serious  health 
conditions  and  including  leave  taken  on 
an  intermittent  or  reduced  leave 
schedule,  if  the  health  care  provider  has 
specified  on  the  medical  certification  a 
minimum  duration  of  the  period  of 
incapacity,  the  agency  may  not  request 
recertification  until  that  period  has 
passed.  An  agency  may  require 
subsequent  medical  recertification  more 
frequently  than  every  30  calendar  days, 
or  more  frequently  than  the  minimum 
duration  of  the  period  of  incapacity 
specified  on  the  medical  certification,  if 
the  employee  requests  that  the  original 
leave  period  be  extended,  the 
circumstances  described  in  the  original 
medical  certification  have  changed 
significantly,  or  the  agency  receives 
information  that  casts  doubt  upon  the 
continuing  vaUdity  of  the  medial 
certification. 
*     ■   •        *        •        * 

15.  In  §630.1208,  paragraphs  (b)(5), 
(h),  and  (i)  are  revised,  and  paragraph 
(k)  is  added  to  read  as  follows: 

§630.1208    Protection  of  employment  and 
benefits. 

***** 

(b)*  *  * 

(5)  The  same  or  equivalent 
opportunity  for  a  within-grade  increase, 
performance  award,  incentive  award,  or 
other  similar  discretionary  and  non- 
discretionary  payments,  consistent  with 
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applicable  laws  and  regulations; 
however,  the  entitlement  to  be  returned 
to  an  equivalent  position  does  not 
extend  to  intangible  or  uiuneasurable  - 
aspectsof  the  jo^; 
•        •        •        •        • 

(h)  As  a  condition  to  retvuning  an 
employee  who  takes  leave  under 
§630.1203(a)(4),  an  agency  may        ~ 
estabUsh  a  uniformly  applied  practice  or 
poUcy  that  requires  all  similarly- 
situated  employees  (i.e.,  same 
occupation,  same  serious  health ' 
condition)  to  obtain  written  medical 
certification  from  the  health  care 
provider  of  the  employee  that  the 
employee  is  able  to  perform  the 
essential  functions  of  his  or  her 
position.  An  agency  may  delay  the 
retiim  of  an  employee  until  the  medical 
certification  is  provided.  The  same 
conditions  for  verifying  the  adequacy  of 
a  medical  certification  in  §  630.1207(c) 
shall  apply  to  the  medical  certification 
to  return  to  work.  No  second  or  third 
opinion  on  the  medical  certification  to 
return  to  work  may  be  required.  An 
agency  may  not  require  a  medical 
certification  to  return  to  work  during  the 
period  the  employee  takes  leave 
intermittently  or  under  a  reduced  leave 
schedule  under  §  630.1204. 

(i)  If  an  agency  requires  an  employee 
to  obtain  written  medical  certification 
under  paragraph  (h)  of  this  section 
before  he  or  she  returns  to  work,  the 
agency  shall  notify  the  employee  of  this 
requirement  before  leave  conunences,  or 
to  the  extent  practicable  in  emergency 
medical  situations,  and  pay  the 
expenses  for  obtaining  the  written 
medical  certification.  An  employee's 
refusal  or  failure  to  provide  written 
medical  certification  under  paragraph 
(h)  of  this  section  may  be  grounds  for 
appropriate  disciplinary  or  adverse 
action,  as  provided  in  part  752  of  this 
chapter. 
•        *        •        •        • 

(k)  An  employee's  decision  to  invoke 
FMLA  leave  under  §  630.1203(a)  does 
_  not  prohibit  an  agency  from  proceeding 
with  appropriate  actions  under  part  432 
or  part  752  of  this  chapter. 

16.  §630.1210.  paragraphs  (a)  and  (c) 
are  revised  to  read  as  follows: 

f63ai210   QfMter  leave  entitiement 

(a)  An  agency  shall  comply  with  any 
collective  bargaining  agreement  or  any 
agency  employment  benefit  program  or 
plan  that  provides  greater  family  or 
medical  leave  entitlements  to  employees 
than  those  provided  under  this  subpart 
Nothing  in  this  subpart  prevents  an 
agency  frt>m  amending  such  pohdes, 


provided  the  pohcies  comply  with  the 
requirements  of  this  subpart. 

•  •        *        •        » 

(cl  An  agency  may  addpt  leave 
pohcies  more  generous  than  those 
provided  in  this  subpart,  except  that 
such  pohcies  may  not  provide 
entitlement  to  paid  time  off  in  an 
amount  greater  than  that  otherwise 
authorized  by  law  or  provide  sick 
leaved  in  any  sitiiation  in  which  sick 
leave  would  not  normally  be  allowed  by 
law  or  regulation. 

•  •        •        •        • 

17.  In  §  630.1211,  paragraph  (bHS)  is 
revised  to  read  as  follows: 

§63ai211    Records  and  reports. 

(b)»  •  • 

(3)  The  number  of  hours  of  leave 
taken  under  §  630.1203(a),  including 
any  paid  leave  substituted  for  leave 
without  pay  under  §  630.1205(b);  and 


PART  890— FEDERAL  EMPLOYEES 
HEALTH  BENEFITS  PROGRAM 

18.  The  authority  citation  for  part  890 
continues  to  read  as  follows: 

Authority:  5  U.S.C.  8913.  §890.803  also 
issued  under  50  U.S.C  403p,  22  U.S.C  4069c 
and  40690-1;  subpart  L  also  issued  under 
sec.  599C  of  Pub.  L.  101-513,  MM  Stat  2064, 
as  amended. 

19.  In  §  890.502,  paragraph  (e)  is 
revised  to  read  as  follows: 

S  890.502    EmployM  withholdings  and 
contributions. 


(e)  Direct  payment  of  premiums 
during  periods  ofLWOP  status  in  excess 
of  365  days. 

(1)  An  employee  who  is  granted  leave 
without  pay  imder  subpart  L  of  part  630 
of  this  chapter  which  exceeds  the  365  of 
continued  coverage  under  section 
890.303(e)  must  pay  the  employee 
contributions  directly  to  the  employing 
office  on  a  current  basis. 

(2)  Payment  must  be  made  after  the 
pay  period  in  which  the  employee  is 
covered  in  accordance  with  a  schedule 
established  by  the  employing  office.  If 
the  employing  office  does  not  receive 
the  paymmt  by  the  date  due,  the 
employing  office  must  notify  the 
employee  in  writing  that  continuation  of 
coverage  depends  upon  payment  being 
made  within  15  days  (45  days  for 
employees  residing  overseas)  after 
receipt  of  the  notice.  If  no  subsequent 
payments  are  made,  the  employing 
office  terminates  the  enrollment  60  days 
(90  days  for  enrollees  residing  overseas) 
after  the  date  of  the  notice. 


(3)  If  the  enroltee  was  prevented  by 
dnnunstances  beyond  his  or  her  control 
from  making  payment  within  the 
timeframe  specified  in  paragraph  (e)(2) 
of  this  section  he  or  she  may  request 
reinstatement  of  the  coverage  by  writing 
to  the  employing  office.  The  employee 
must  file  the  request  within  30  (lender 
days  from  the  date  of  termination  and 
must  include  supporting 
dociunentation. 

(4)  The  employing  office  determines 
whether  the  employee  is  eUgible  for 
reinstatement  of  coverage.  If  the 
determination  is  affirmative,  the 
employing  office  reinstates  the  coverage 
of  ihe  employee  retroactive  to  the  date 
of  termination.  If  the  determination  is 
negative,  the  employee  may  request  a 
review  of  the  decision  from  the 
employing  agency  as  provided  under 
§890.104. 

(5)  An  employee  whose  coverage  is 
terminated  imder  paragraph  (e)(2)  of 
this  section  may  register  to  eiuoll  upon 
his  or  her  return  to  duty  in  a  pay  status 
in  a  position  in  which  the  employee  is 
eligible  for  coverage  under  this  part. 

•         •         •        •         • 

(FR  Doc.  96-30810  Filed  12-4-96;  8:45  am] 
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DEPARTMENT  OF  AGRICULTURE 

Agricultural  Marketing  Service 

7CFRPart988 

[Docket  No.  FV96-M9-3  F\r(\ 

Raisins  Produced  From  Grapes  Grown 
in  Callforrfta;  Assessment  Rate 

AGENCY:  Agricultural  Marketing  Service, 
USDA. 


ACTION:  Final  rule. 


summary:  The  Department  of 
Agriculture  (Department)  is  adopting  as 
a  final  rule,  without  diange,  the 
provisions  of  an  interim  final  rule 
establishing  an  assessment  rate  for  the 
Raisin  Administrative  Committee 
(Committee)  under  Marketing  Order  No. 
989  for  the  1996-97  and  subsequent 
crop  years.  The  Committee  is  » 

responsible  for  local  administration  of 
the  marketing  order  which  regulates  the 
handling  of  raisins  produced  bom 
grapes  grown  in  California. 
Authorization  to  assess  raisin  handlera 
enables  the  Committee  to  incur 
expenses  that  are  reasonable  and 
necessary  to  administer  the  program. 
EFFECTIVE  DATE:  August  1,  1996. 
FOR  FURTHER  INFORMATKM  CONTACT: 
Mary  Kate  Nelson,  Marketing  Assistant, 
Marketing  Order  Administration    . 
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Brancli,  Calvipmia  Marketing  Field 
Office,  Fruit  and  Vegetable  Division, 
AMS,  USDA,  suite  102B,  2202  Monterey 
Street,  Fresno,  CaHfornia  93721, 
telephone  209-487-5901;  FAX  209- 
487-5906,  or  Martha  Sue  Clark,  Program 
Assistant,  Marketing  Order 
Administration  Branch,  Fruit  and 
Vegetable  Division,  AMS,  USDA,  rtO. 
Box  96456,  room  2525-S,  WashiMon, 
DC  20090-6456,  telephone  202^0- 
9918;  FAX  202-720-5698.  Small 
businesses  may  request  information  on 
compUance  with  this  regulation  by 
contacting:  Jay  Guerber,  Marketing 
Order  Administration  Branch,  Fruit  and 
Vegetable  Division,  AMS,  USDA,  P.O. 
Box  96456,  room  2525-S,  Washington, 
DC  20090-6456,  telephone  202-720- 
2491,  FAX  202-720-5698. 
SUPPLEMENTARY  INFORMATION:  This  rule 
is  issued  under  Marketing  Agreement 
and  Order  No.  989,  both  as  amended  (7 
CFR  part  989),  regulating  the  handling 
of  raisins  produced  from  grapes  grown 
in  California,  hereinafter  referred  to  as 
the  "order."  The  marketing  agreement 
and  order  are  effective  under  the 
Agricultural  Marketing  Agreement  Act 
of  1937.  as  amended  (7  U.S.C.  601-674), 
hereinafter  referred  to  as  the  "Act." 

The  Department  is  issuing  this  rule  in 
conformance  with  Executive  Order 
12B66. 

This  rule  has  been  reviewed  under 
Executive  Order  12988,  Civil  Justice 
Reform.  Under  the  marketing  order  now 
in  effect,  California  raisin  handlers  are 
subject  to  assessments.  Funds  to 
administer  the  order  are  derived  from 
such  assessments.  It  is  intended  that  the 
assessment  rate  as  issued  herein  will  be 
applicable  to  all  assessable  raisins 
beginning  Augiist  1, 1996,  and 
continuing  until  amended,  suspended, 
or  terminated.  This  rule  will  not 
preempt  any  State  or  local  laws, 
regulations,  or  policies,  unless  they 
present  an  irreconcilable  conflict  with 
this  rule. 

The  Act  provides  that  administrative 
proceedings  must  be  exhausted  before 
parties  may  file  suit  in  court.  Under 
section  608c(15)(A)  of  the  Act,  any 
handler  subject  to  an  order  may  file 
with  the  Secretary  a  petition  stating  that- 
the  order,  any  provision  of  the  order,  or 
any  obligation  imposed  in  connection 
with  the  order  is  not  in  accordance  with 
law  and  request  a  modification  of  the 
order  or  to  be  exempted  therefrom.  Such 
handler  is  afforded  the  opportunity  for 
a  hearing  on  the  petition.  After  the 
hearing  the  Secretary  would  rule  on  the 
petition.  The  Act  provjdes  that  the 
district  court  of  the  United  States  in  any 
district  in  which  the  handler  is  an 
inhabitant,  or  has  his  or  her  principal 


place  of  business,  has  jurisdiction  to 
review  the  Secretary's  ruling  on  the 
petition,  provided  an  action  is  filed  not 
later  than  20  days  after  the  date  of  the 
entry  of  the  ruling. 

Pursuant  to  requirements  set  forth  in 
the  Regulatory  Flexibifity  Act  (RFA),  the 
Agricultural  Marketing  Service  (AMS) 
has  considered  the  economic  impact  of 
this  rule  on  small  entities. 

The  purpose  of  the  RFA  is  to  fit 
regulatory  actions  to  the  scale  of 
business  subject  to  such  actions  in  order 
that  small  businesses  will  not  be  unduly 
or  disproportionately  burdened. 
Marketing  orders  issued  pursuant  to  the 
Act,  and  the  rules. issued  thereunder,  are 
unique  in  that  they  are  brought  about 
through  group  action  of  essentially 
small  entities  acting  on  their  own 
behalf.  Thus,  both  statutes  have  small 
entity  orientation  and  compatibility... 

There  are  approximately  4,500 
producers  of  raisins  in  the  production 
area  and  approximately  20  handlers 
subject  to  regulation  under  the 
mariceting  order.  Small  agricultural 
producers  have  been  defined  by  the 
Small  Business  Administration  (13  CFR 
121.601)  aslhose  having  annual  receipts 
of  less  than  $500,000,  and  small 
agricultural  service  firms  are  defined  as 
those  whose  annual  receipts  (from  all 
sources)  are  less  than  $5,000,000.  No 
more  than  eight  handlers,  and  a  majority 
of  producers,  of  California  raisins  may 
be  classified  as  small  entities.  Twelve  of 
the  20  handlers  subject  to  regulation 
have  annual  sales  estimated  to  be  at 
least  $5,000,000,  and  the  remaining 
eight  handlers  have  sales  less  than 
$5,000,000,  excluding  receipts  from  any 
other  sources. 

The  California  raisin  marketing  order 
provides  authority  for  the  Committee, 
with  the  approval  of  the  Department,  to 
formulate  an  annual  budget  of  expenses 
and  collect  assessments  from  handlers 
to  administer  the  program.  The 
members  of  the  Committee  are 
producers  and  handlers  of  California 
raisins.  They  are  familiar  with  the 
Committee's  needs  and  with  the  costs 
for  goods  and  services  in  their  local  area 
and  are  thus  in  a  position  to  formulate 
an  appropriate  budget  and  assessment 
rate.  The  assessment  rate  is  formulated 
and  discussed  in  a  public  meeting. 
Thus,  all  directly  affected  persons  have 
an  opportunity  to  participate  and 
provide  input. 

The  Committee  met  on  August  15, 
1996,  and  unanimously  recommended 
1996-97  expenditures  of  $1,463,000  and 
an  assessment  rate  of  $5.00  per  ton  of 
California  raisins.  In  comparison,  last 
year's  budgeted  expenditures  were 
$1,500,000.  The  assessment  rate  of  $5.00 
is  the  same  as  last  year's  established 


rate.  Major  expenditures  recommended 
by  the  Committee  for  the  1996-97  year 
compared  to  those  budgeted  for  1995-96 
(in  parentheses)  include:  $485,000  fcH- 
export  program  administration  and 
related  activities  ($470,000);  $412,000 
for  salaries  and  wages  ($471,000): 
$95,000  for  Committee  and  office  staff, 
travel  ($70,000);  $80,000  reserve  for 
contingencies  ($142,115);  $54,000  for 
general,  medical,  and  Committee 
member  insurance  ($64,385);  $49300 
for  rent  ($43,000);  $41,200  for  group 
retirement  ($23,000);  $37,500  for 
membership  dues/surveys  ($15,500); 
$30,000  for  office  suppUes  ($30,000); 
$28,000  for  equipment  ($20,000); 
$28,000  for  payroll  taxes  ($32,000); 
$22,000  for  postage  ($20,000);  $15,000 
for  telephone  ($15,000);  $15,000  for 
miscellaneous  expenses  ($15,000); 
$12,000  for  repairs  and  maintenance 
($10,000);  $12,000  for  Committee 
meeting  expenses  ($7,500);  $10,000  for 
research  and  communications  ($23,000); 
and  $5,000  for  audit  fees  ($20,000).  The 
Committee  also  recommended  $15,000 
for  printing  and  $10,000  for  software 
and  programming  for  which  no  funding 
was  recommended  last  year. 

The  assessment  rate  recommended  by 
the  Committee  was  derived  by  dividing 
anticipated  expenses  by  the  expected 
quantity  of  assessable  California  raisins 
for  the  crop  year.  This  rate,  when 
applied  to  anticipated  acquisitions  of 
292,600  tons,  will  yield  $1,463,000  in 
assessment  income,  which  should  be 
adequate  to  cover  anticipated 
administrative  expenses.  Any 
unexpended  assessment  funds  fitim  the 
crop  year  are  required  to  be  credited  or 
refunded  to  the  handlers  from  whom 
collected. 

An  interim  final  rule  regarding  this 
action  was  published  in  the  October  8, 
1996,  issue  of  the  Federal  Roister  (61 
FR  52684).  That  rule  provided  for  a  30- 
day  comment  period.  No  comments 
were  received. 

While  this  rule  will  impose  some 
additional  costs  on  handlers,  the  costs 
are  in  the  form  of  uniform  assessments 
on  all  handlers.  Some  of  the  additional 
costs  may  be  passed  on  to  producers. 
However,  these  costs  will  be  offset  by 
the  benefits  derived  by  the  operation  of 
the  marketing  order.  Therefore,  the  AMS 
has  determined  that  this  rule  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 

The  assessment  rate  estabUshed  in 
this  rule  will  continue  in  effect 
indefinitely  unless  modified, 
suspended,  or  terminated  by  the 
Secretary  upton  recommendation  and 
information  submitted  by  the 
Committee  or  other  available 
information. 
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Ahhough  this  assessment  rate  is 
effective  for  an  inde^nite  period,  the 
Committee  will  continue  to  meet  prior 
to  or  during  each  crop  year  to 
recommend  a  budget  of  expenses  and 
consider  recohimendations  for 
modification  of  the  assessment  rate.  The 
dates  and  Umes  of  Committee  meetings 
ate  available  hx)m  the  Committee  or  the 
Department.  Committee  meetings  are 
open  to  the  public  and  interested 
persons  may  express  their  views  at  these 
meetings.  The  E)epartment  will  evaluate 
Committee  recommendations  and  other 
available  information  to  determine 
whether  modiRcation  of  the  assessment 
rate  is  needed.  The  Committee's  1996- 
97  budget  and  those  for  subsequent  crop 
years  will  be  reviewed  and,  as 
appropriate,  approved  by  the 
Etepartmenl. 

After  consideration  of  all  relevant 
material  presented,  including  the 
information  and  recommendation 
submitted  by  the  Committee  and  other 
available  information,  it  is  hereby  found 
that  this  rule,  as  hereinafter  set  forth, 
will  tend  to  effectuate  the  declared 
policy  of  the  Act. 

Pursuant  to  5  U.S.C.  553,  it  is  also 
found  and  determined  that  good  cause 
exists  for  not  postponing  the  effective 
date  of  this  rule  until  30  days  after 
publication  in  the  Federal  Register 
because:  (1)  The  Committee  needs  to 
have  sufficient  funds  to  pay  its  expenses 
which  are  incurred  on  a  continuous 
basis;  (2)  the  1996-97  crop  ye»T  began 
on  August  1, 1996.  and  the  marketing 
order  requires  that  the  rate  of 
assessment  for  each  crop  year  apply  to 
all  assessable  raisins  handled  during 
such  crop  year;  (3)  handlers  are  aware 
of  this  action  which  was  unanimously 
recommended  by  the  Committee  at  a 
public  meeting  and  is  similar  to  other 
assessment  rate  actions  issued  in  past 
years;  and  (4)  an  interim  final  rule  was 
published  on  this  action  and  provided 
for  a  30-day  comment  period;  no 
comments  were  received. 

List  of  Subiects  in  7  CFR  Part  989 

Grapes,  Marketing  agreements. 
Raisins,  Reporting  and  recordkeeping 
requirements. 

Note:  This  section  will  appear  in  the  Code 
of  Federal  RegulaUons. 

For  the  reasons  set  forth  in  the 
preamble,  7  CFR  part  989  is  amended  as 
follows: 

PART  989— RAISINS  PRODUCED 
FROM  GRAPES  GROWN  IN 
CAUFORMA 

Accordingly,  the  interim  final  rule 
amending  7  CFR  part  989  which  was 
published  at  61  FR  52684  on  October  8. 


1996,  is  adopted  as  a  final  rule  without 
change. 

Dated:  November  29, 1996. 
Rooert  C>.  Keeney, 

Director,  Fruit  and  Vegetable  Division. 
(FR  Doc.  96-30930  Filed  12-4-96;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 
14  CFR  Part  39 

[Docket  No.  96-NM-267-AD;  Amendment 
39-9844;  AD  90-24-06] 

RIN  2120-AA64 

Alrwortiiiness  Directives;  Cessna 
Mo^  560  Series  Airplanes 

agency:  Federal  Aviation 
Administration.  DOT. 

ACnON:  Final  rule;  request  for 
comments. 

SUMMARY:  This  dociunent  publishes  in 
the  Federal  Register  an  amendment 
adopting  Airworthiness  Directive  (AD) 
96-24-06  that  was  sent  previously  to  all 
known  U.S.  owners  and  operators  of 
certain  Cessna  Model  560  series 
airplanes  by  individual  letters.  This  AD 
requires  revising  the  FAA-approved 
Airplane  Flight  Manual  (AFM)  to 
provide  the  flightcrew  with  limitations, 
operational  procedures,  and 
performance  information  to  be  used 
during  approach  and  landing  when 
residual  ice  is  present  or  can  be 
expected.  This  amendment  is  prompted 
by  reports  indicating  that,  while 
operating  in  icing  conditions  or  when 
ice  is  on  the  wings,  some  of  these 
airplanes  have  experienced 
uncommanded  roll  at  a  speed  at  (or 
sUghtly  higher  than)  the  speed  at  which 
the  stall  warning  system  is  activated. 
The  actions  specified  by  this  AD  are 
intended  to  prevent  uncommanded  roll 
of  the  airplane  during  approach  and 
landing  when  residual  ice  is  present  or 
can  be  expected. 

DATES:  Effective  December  10. 1996,  to 
all  persons  except  those  persons  to 
whom  it  was  made  immediately 
effective  by  priority  letter  AD  96-24-06, 
issued  November  19, 1996,  which 
contained  the  requirements  of  this 
amendment. 

Comments  for  inclusion  in  the  Rules 
Docket  must  be  received  on  or  before 
February  3, 1997. 

ADDRESSES:  Submit  comments  in 
tripUcate  to  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate.  ANM-103. 


Attention:  Rules  Docket  N<»96-NM- 
267-AD.  1601  Lind  Avenue,  SW., 
Renton,  Washington  98055-4056. 

Service  information  relating  to  this 
rulemaking  action  may  be  obtained  from 
Cessna  Aircraft  Company.  P.O.  Box 
7706,  Wichita.  Kansas  67277.  This 
information  may  be  examined  at  the 
r    FAA,  Transport  Airplane  Directorate. 
1601  Lind  Avenue,  SW.,  Renton. 
Washington;  at  the  FAA,  Small  Airplane 
Directorate.  Wichita  Aircraft 
Certification  Office,  1801  Airport  Road, 
Room  100,  Mid-Continent  Airport, 
Wichita,  Kansas;  or  at  the  Office  of  the 
Federal  Register.  800  North  Capitol 
Street.  NW.,  suite  700,  Washington,  DC. 
FOR  FURTHER  INFORMATION  CONTACT: 
Carlos  Blacklock,  Aerospace  Engineer, 
Fhght  Test  and  Program  Management 
Branch,  ACE-1 1 7W.  FAA  Small 
Airplane  Directorate,  Wichita  Aircraft 
Certification  Office,  1801  Airport  Road, 
Room  100,  Mid-Continent  Airport, 
Wichita,  Kansas  67209;  telephone  (316) 
946-4166;  fax  (316)  946-4407. 
SUPPLBMENTARY  INFORMATION:  On 
November  19,  1996.  the  FAA  issued 
priority  letter  AD  96-24-06,  which  is 
applicable  to  certain  Cessna  Model  560 
series  airplanes.  That  action  was 
prompted  by  reports  indicating  that 
some  of  these  airplanes,  while  operating 
in  icing  conditions  or  when  ice  is  on  the 
wings,  have  experienced  uncommanded 
roll  at  a  speed  at,  or  slightly  higher  than, 
the  speed  at  which  the  stall  warning 
system  is  activated.  (The  speed  at  which 
the  airplane's  stick  shaker  is  activated.) 

Results  of  an  FAA  investigation, 
which  involved  extensive  flight  tests 
with  simulated  ice  on  protected  and 
unprotected  airplane  siufaces,  revealed 
that,  as  this  airplane  model  approaches 
stalling  speed  under  normal  operating 
conditions,  it  exhibits  a  significant 
uncommanded  rolling  tendency  that 
requires  immediate  and  aggressive 
action  by  the  pilot  to  prevent  excessive 
deviation  from  the  intended  flight  path. 
In  addition,  the  tendency  to  roll  and  the 
magnitude  of  the  roll  are  more 
pronounced  at  some  flap  settings  than 
Others.  With  no  ice  present,  the  FAA 
found  that  this  rolling  tendency 
normally  occurs  near  aerodynamic  stall 
and  after  activation  of  the  stall  warning. 

The  FAA  also  found  that  the  stall 
warning  system  aboard  the  airplane  may 
not  compensate  for  inca«ased  stall  speed 
resulting  from  accumulations  of  ice 
typically  encountered.  The  lack  of 
adequate  stall  warning  margin  has  been 
verified  by  the  FAA  using  the  maximum 
accumulation  defined  in  the  Model  560 
FAA-approved  Airplane  Flight  Manual 
(AFM)  for  activation  of  the  de-icing 
boots.  In  addition,  the  FAA  has 
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determined  that  the  approach  and 
landing  speeds  specified  in  the  AFM  are 
not  adequate  for  operating  with  ice 
accumulated  on  the  airplane.  The  FAA 
also  has  determined  that  the  AFM  needs 
additional  information  to  make  the  pilot 
more  aware  of  the  special  characteristics 
of  the  airplane  and  procedures  needed 
to  operate  during  these  conditions. 

When  any  residual  ice  is  present,  the 
stall  warning  system  may  not  activate  at 
speeds  high  enough  above  stall  speed. 
This  condition,  if  not  corrected,  could 
result  in  an  uncommanded  roll. 

Explanation  of  Relevant  Service 
Information 

The  FAA  reviewed  and  approved 
Cessna  Citation  Alert  Service  Letter  ' 
SLA560-30-07,  dated  November  14, 
1996,  which  describes  procedures  for 
revising  the  Limitations  Section.  Normal 
Procedures  Section,  and  Performance 
Section  of  the  FAA-approved  Airplane 
Flight  Manual  (AFM)  for  this  airplane 
mc^el.  These  revisions  provide 
limitations,  operational  procedures,  and 
performance  information  to  be  used  by 
the  flightcrew  during  approach  and 
landing  when  any  residual  ice  is  present 
or  can  be  expected.  These  revisions 
include: 

•  a  requirement  to  increase  approach 
and  landing  speeds; 

•  procedures  for  using  the  de-icing 

system;  and 

•  performance  corrections  for  landing 

weight  and  distance. 

For  airplanes  having  serial  numbers 
560-0001  through  560-0259  inclusive, 
this  information  is  contained  in 
Temporary  AFM  Changes: 

•  560FMTC-96-01,  dated  November 

14, 1996; 

•  560FM  TC-96-02,  dated  November 
14. 1996: 

•  560FM  TC-96-03,  dated  November 

14, 1996;  and 

•  560FM  TC-96-04,  dated  November 

14, 1996. 

For  airplanes  having  serial  numbers 
560-tO260  through  560-5000  inclusive, 
the  information  is  contained  in  Cessna 
Model  560  Citation  V  Ultra  (Unit  -0260 
and  on)  56FMA-05,  Revision  5,  dated 
November  14. 1996. 

Explanation  of  the  Requirements  of  the 
Rule 

Since  the  unsafe  condition  described 
is  likely  to  exist  or  develop  on  other 
airplanes  of  the  same  type  design,  the 
FAA  issued  priority  letter  AD  96-24-06 
to  prevent  uncommanded  roll  of  the 
airplane  during  approach  and  landing 
when  residual  ice  is  present  or  can  be 
expected.  The  AD  requires  revision  of 
the  Limitations  Section,  Normal 
Procedures  Section,  and  Performance 


Section  of  the  AFM  to  provide  the 
flightcrew  with  limitations,  operational 
procedures,  and  performance 
information  to  be  used  during  approach 
and  landing  when  residual  ice  is  present 
or  can  be  expected.  The  actions  are 
required  to  be  accomplished  in 
accordance  with  the  Temporary  AFM, 
Changes  and  Cessna  Model  560  Qtation 
V  Ultra  document  previously  described. 

Since  it  was  found  that  immediate 
corrective  action  was  required,  notice 
and  opportunity  for  prior  public 
comment  thereon  were  impracticable 
and  contrary  to  the  public  interest,  and 
good  cause  existed  to  make  the  AD 
effective  immediately  by  individual 
letters  issued  on  November  19. 1996,  to 
all  known  U.S.  owners  and  operators  of 
Cessna  Model  560  series  airplanes. 
These  conditions  still  exist,  and  the  AD 
is  hereby  published  in  the  Federal 
Register  as  an  amendment  to  section 
39.13  of  the  Federal  Aviation 
Regulations  (14  CFR  39.13)  to  make  it 
effective  to  all  persons. 

Interim  Action 

This  is  considered  to  be  interim 
action.  The  manufacturer  is  currently 
developing  a  modification  to  the  stall 
warning  system  which  will  increase  the 
speed  at  which  the  stall  warning  is 
activated.  In  addition,  the  manufacturer 
is  making  permanent  changes  to  the 
AFM  (for  airplanes  with  serial  numbers 
560-0001  through  560-0259  inclusive) 
which  will  provide  revised  limitations, 
operational  procedures,  and 
performance  information  to  be  used 
during  approach  and  landing  when 
residual  ice  is  present  or  can  be 
expected.  Once  the  modification  and 
permanent  changes  are  developed, 
approved  and  available,  the  FAA  may 
consider  additional  rulemaking. 

Comments  Invited 

Although  this  action  is  in  the  form  of 
a  final  rule  that  involves  requirements 
affecting  flight  safety  and,  thus,  was  not 
preceded  by  notice  and  an  opportunity 
for  public  comment,  comments  are 
invited  on  this  rule.  Interested  persons 
are  invited  to  comment  on  this  rule  by 
submitting  such  written  data,  views,  or 
arguments  as  they  may  desire. 
Communications  shall  identify  the 
Rules  Docket  number  and  be  submitted 
in  triplicate  to  the  address  specified 
under  the  caption  "ADDRESSES."  All 
communications  received  on  or  before 
the  closing  date  for  comments  will  be 
considered,  and  this  rule  may  be 
amended  in  light  of  the  comments 
received.  Factual  information  that 
supports  the  commenter's  ideas  and 
suggestions  is  extremely  helpful  in 
evaluating  the  effectiveness  of  the  AD 


action  and  determining  whether 
additional  rulemaking  action  would  be 
needed. 

Comments  are  spedficatly  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  rule  that  might  suggest  a  need  to 
modify  the  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments,. 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report  that 
summarizes  each  FAA-public  contact 
concerned  with  the  substance  of  this  AD 
will  be  filed  in  the  Rules  Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  rule  must 
submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  96-NM-267-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Regulatory  Impact 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

The  FAA  has  determined  that  this 
regulation  is  an  emergency  regulation 
that  must  be  issued  immediately  to 
correct  an  imsafe  condition  in  aircraft, 
and  that  it  is  not  a  "significant 
regulatory  action"  under  Executive 
Order  12866.  It  has  been  determined 
further  that  this  action  involves  an 
emergency  regulation  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26, 1979).  If  it  is 
determined  that  this  emergency 
regulation  otherwise  would  be 
.  significant  under  DOT  Regulatory , 
Policies  and  Procedures,  a  final 
regulatory  evaluation  vdll  be  prepared 
and  placed  in  the  Rules  Docket.  A  copy 
of  it,  if  filed,  may  be  obtained  from  the 
Rules  Docket  at  the  location  provided 
under  the  caption  ADDRESSES. 

List  of  Subjects  inn4  CFR  Part  39 

Air  transportation.  Aircraft.  Aviation- 
safety,  Safety. 

Adt^tion  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
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Federal  Aviation  RegulatitHis  (14  CFR 
part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Audiority:  49  U.S.C.  106(g),  40113, 44701. 

f30Ll3    lAiMndadl 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

9»-24-oe  rw 111  Aircraft  Company: 

Amendment  39-9844.  Docket  96-NM- 
267-AD. 

ApplicabUity:  Model  560  series  airplanes 
having  serial  numbers  560-0001  through 
560-5000  inclusive;  certificated  in  any 
category. 

Mate  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
otherwise  modified,  altered,  or  repaired  in 
the  area  sul^ect  to  the  requirements  of  this 
AD.  For  airplanes  that  have  been  modified, 
altered,  or  repaired  so  that  the  performance 
of  the  requirements  of  this  AD  is  afiiected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (c)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effiect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AO;  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated,  unleas 
accomplished  previously. 

To  prevent  uncommanded  roll  of  the 
airplane  during  approach  and  landing  when 
residual  ice  is  present  or  can  be  expected, 
accomplish  the  following: 

Note  2:  Cessna  Qtation  Alert  Service  Letter 
A560-30-07,  dated  November  14,  1996, 
refers  to  the  FAA-approved  Airplane  Flight 
Manual  (AFM)  revisions  required  by 
paragraphs  (a)  and  (b)  of  this  Priority  letter 
AD. 

(a)  For  airplanes  having  serial  numbers 
560-0001  through  560-0259  inclusive: 
Witliin  10  days  after  receipt  of  this  Priority 
Letter,  revise  tlie  Limitations  Section,  Normal 
Procedures  Section,  and  Performance  Section 
of  the  AFM  by  inserting  Temporary  AFM 
Changes  560FM  TC-96-01,  dated  November 
14,  1996;  560FM  TC-96-02.  dated  November 
14. 1996;  560FM  TC-96-03.  dated  November 
14, 1996;  and  560FM  TC-96-04,  dated 
November  14, 1996;  which  introduce 
limitations,  procedures,  and  corrected 
performance  information  fat  approach  and 
landing  when  residual  ice  is  present  or  can 
be  expected.  Thereafter,  operate  the  airplane 
in  accordance  with  those  limitations, 
procedures,  and  performance  information. 
I      Nale  3:  When  these  temporary  changes 
have  been  incorfwrated  into  general  revistons 
of  the  AFM,  the  general  revisions  may  be 
inserted  in  the  AFM  and  these  temporary 
changes  removed,  provided  the  information 
contained  in  the  general  revisions  is  identical 


to  that  specified  in  Temporary  AFM  Changes 
560FM  TC-96-01,  560FM  TG-fl6-02,  560FM 
TC-96-03,  and  560FM  TC-96-04. 

(b)  For  airplanes  having  serial  numbers 
560-0260  through  560-5000  inclusive: 
Within  10  days  after  the  receipt  of  this 
Priority  Letter,  revise  the  Limitations  Section, 
Normal  Procedures  Section,  and  Performance 
Section  of  the  AFM  by  inserting  Cessna 
Model  560  Citation  V  Ultra  (Unit  -0260  and 
on)  56FMA-0S,  Revision  5,  dated  November 
14,  1996.  which  introduces  limitations, 
procedures,  and  corrected  performance" 
information  for  approach  and  landing  when 
residual  ice  is  present  or  can  be  expected. 
Thereafter,  operate  the  airplane  in 
accordance  with  those  limitations, 
piocedures.  and  performance  information. 

(c)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  Wichita 
Aircraft  Certification  Office  (ACO),  FAA, 
Small  Airplane  Directorate.  Operators  shall 
submit  their  requests  through  an  appropriate 
FAA  Principal  Operations  Inspector,  who 
may  add  comments  and  tlien  send  it  to  the 
Manager,  Wichita  ACO. 

Note  4:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Wichita  ACO. 

(d)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

(e)  This  amendment  becomes  effective  on 
December  10, 1996,  to  all  persons  except 
those  peraons  to  whom  it  was  made 
immediately  effective  by  priority  letter  AD 
96-24-06,  issued  November  19, 1996,  which 
contained  the  requirements  of  this 
amendment 

Issued  in  Renton,  Washington,  on  ^  .-.    ' 
November  29, 1996. 

DamU  M.  Peoumn, 

Acting  Manager,  Transport  Airplane 
Directorate.  Aircraft  Certification  Service. 
(FR  Doc.  96-30968  Filed  12-4-96;  8:45  am] 
BajjNQ  oooe  4aie-ii-u 


14  CFR  Part  73 

(AirsfMce  Docket  Na  96^AL-30] 

Rm  zizo-AAse 


geocyior 


Amendment  to  Using  A(, 

Restricted  Area  2202B  (R-22b2B).  Big 

Delta,  AK 

AOaCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Final  rule. 

SUMMARY:  This  action  changes  the  using 
agency  for  Restricted  Area  2202B  (R- 
2202B),  Big  Delta,  AK,  to  i«flect  the 
current  chain-of-command.  Currently 
"U.S.  Army  Cold  Region  Test  Center,  Ft. 
Greely,  AK,"  is  the  designated  using 


agency  for  this  restricted  area.  The  new 
using  agency  is  "U.S.  Army, 
Conunander,  Cold  Regions  Test 
Activity,  Fort  Greely,  AK." 
BTECnVE  DATE:  0901  UTC.  January  30, 
1997. 

FOR  RiRTHER  INFORMATION  CONTACT:  Ken 
McElroy,  Airspace  and  Rules  Division, 
ATA-400,  Office  of  Air  Traffic  Airspace 
Management,  Federal  Aviation 
Administration,  800  Independence 
Avenue,  SW.,  Washington.  DC  20591; 
telephone  T202)  267-8783. 

SUPPLEMBfTARY  INFORMATION 

Background 

As  a  result  of  a  recent  review  of 
restricted  airspace  in  Alaska,  the  U.S. 
military  requested  that  the  FAA  take 
action  to  change  the  using  agency  for  R- 
2202B,  Big  Delta,  AK,  to  reflect  the 
cujrent  chain-of-command. 

The  Amendment 

This  amendment  to  Title  14  of  the 
Code  of  Federal  Regulations  part  73  (14 
CFR  part  73)  changes  the  using  agency 
for  R-2202B,  Big  Delta,  AK.  There  are 
no  other  changes  to  the  boimdaries. 
altitudes,  times  of  designation,  or 
activities  effecting  this  restricted  area. 
The  FAA  finds  that  notice  and  public 
procedure  under  5  U.S.C.  553(b)  are 
uimecessary  because  this  action  is  a 
minor  technical  amendment  in  which 
the  pubUc  would  not  be  particularly 
interested.  Section  73.22  of  part  73  of 
the  Federal  Aviation  Regulations  was 
republished  in  FAA  Ordai  7400.8D 
dated  July  11, 1996. 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necess&ry  to  keep  them  operationally 
ciurent.  It.  therefore — (1)  is  not  a 
"significant  regulatory  action"  uadbr 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  IXDT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26, 1979);  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  only  affect  air 
traffic  procedures  and  air  navigation,  it 
is  certified  that  this  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act. 

Enviranmaital  Review 

This  action  is  a  minor  administrative 
change  amending  the  published  using 
agency  of  a  restricted  area.  There  are  no 
changes  to  air  traffic  control  procedures 
or  routes  as  a  resuh  of  this  acticm. 
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llierefore,  this  action  is  not  subject  to 
environmental  assessments  and 
procedures  under  FAA  Order  1050.1D, 
"PoUcies  and  Procedures  for 
Considering  Environmental  hnpacts," 
and  the  National  Enviroiunental  Policy 
Act. 

List  of  Subjects  in  14  CFRTait  73 

Airspace,  Navigation  (air). 
Adoption  of  the  Amendment 

hi  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
amends  14  CPU  part  73,  as  follows: 

PAFIT  73— [AMENDED] 

1.  The  authority  citation  for  part  73 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40103.  40113, 
40120;  E.O.  10854,  24  FR  9565,  3  CFR.  1959- 
1963  Comp.,  p.  389;  14  CFR  11.69. 

§73.22    [Amended] 

2.  Section  73.22  is  amended  as 
follows: 

R-2202B  Big  DelU,  AK  [Amended] 

By  removing  the  present  using  agency 
and  substituting  the  following: 

Using  agency.  U.S.  Army,  Commander, 
Cold  Regions  Test  Activity,  Fort  Greely,  AK. 

Issued  in  Washington,  DC,  on  November 
22, 1996. 

Harolil  W.  BedcBr, 

Acting  Program  Director  for  Air  Traffic 
Airspace  S4anagement. 
(FR  Doc.  96-30995  Filed  12-4-96;  8:45  am) 
MLUNQ  COOE  4S10-13-P 


14  CFR  Part  97 

[Docket  No.  28738;  Amdt  No.  1767] 

RIN  2120-AA65 

Standard  Instrument  Approach 
Procedures;  Miscellaneous 
Antendments 

AQENC/:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Final  rule. 

summary:  This  amendment  estabUshed. 
amends,  suspends,  or  revokes  Standard 
Instrument  Approach  Procedures 
(SIAPs)  for  operations  at  certain 
airports.  These  regulatory  actions  are 
needed  because  of  the  adoption  of  new 
or  revised  criteria,  or  because  of  changes 
occurring  in  the  National  Airspace 
System,  such  as  the  commissioning  of 
new  navigational  facihties,  addition  of 
new  obstacles,  or  changes  in  air  traffic 
requirements.  These  changes  are 
designed  to  provide  safe  and  ^ficient 
use  of  the  navigable  airspace  and  to 
promote  safe  flight  operations  under 


instrument  flight  rules  at  the  affected 

airports. 

EFFECTIVE  DATES:  An  effective  date  for 

each  SLAP  is  specified  in  the 

amendatory  provisions. 

Incorporates  by  reference-approved  by 
the  Director  of  the  Federal  Register  on 
December  31, 1980,  and  reapproved  as 
of  January  1, 1982. 
ADDRESSES:  Availability  of  matters 
incorporated  by  reference  in  the 
amendment  is  as  follows: 

For  Examination — 

,  1,  FAA  Rules  Docket,  FAA 
Headquarters  Building,  800 
Independence  Avenue,  SW., 
Washington,  DC  20591; 

2.  The  FAA  Regional  Office  of  the 
region  in  which  the  affected  airport  is 
located;  or 

3.  The  Fhght  Inspected  Area  Office 
which  originated  the  SIAP. 

For  Purchase— Individual  SIAP 
copies  may  be  obtained  from: 

1.  FAA  Public  hiquiry  Center  (APA- 
200),  FAA  Headquarters  Building,  800 
Independence  Avenue,  SW., 
Washington,  DC  20591;  or 

2.  The  FAA  Regional  Office  of  the 
region  in  which  the  affected  airport  is 
located. 

By  Subscription — Copies  of  the  SIAPs, 
mailed  once  every  2  weeks,  are  for  sale 
by  the  Superintendent  of  Dociunents, 
U.S.  Government  Printing  Office, 
Washington,  DC  20402. 
FOR  FURT»«R  INFORMATION  CONTACT:  Paul 
J.  Best,  FUght  Procedures  Standards 
Branch  (AFS-420),  Technical  Programs 
Division,  Fhght  Standards  Service, 
Federal  Aviation  Administration.  800 
Independence  Avenue,  SW., 
Washington.  DC  20591;  telephone  (202) 
267-«277. 

SUPPLEMENTARY  INFORMATION:  This 
amendment  to  part  97  of  the  Federal 
Aviation  Regulations  (14  CFR  part  97) 
establishes,  amends,  suspends,  or 
revokes  Standard  Instrument  Approach 
Procediues  (SIAPs).  The  complete 
regulatory  description  of  each  SIAP  is 
contained  in  official  FAA  form 
dociunents  which  are  incorporated  by 
reference  in  this  amendment  under  5 
U.S.C.  552(a),  1  CFR  part  51,  and  §97.20 
of  the  Federal  Aviation  Regulations 
(FAR).  The  appUcable  FAA  Forms  are 
identified  as  FAA  Forms  8260-3,  8260- 
4,  and  8260-5.  Materials  incorporated 
by  reference  are  available  for 
examination  or  piuchase  as  stated 
above. 

The  large  number  of  SIAPs,  their 
complex  nature,  and  the  need  for  a 
special  format  make  their  verbatim 
pubUcation  in  the  Federal  Register 
expensive  and  impractical.  Fiuther, 
airmen  do  not  use  the  regulatory  text  of 


the  SIAPs,  but  refer  to  their  ^aphic 
depiction  on  charts  printed  by 
pubUshers  of  aeronautical  materials. 
Thus,  the  advantages  of  incorporation 
by  reference  are  reaUzed  and 
pubUcation  of  the  complete  description 
of  each  SIAP  contained  in  FAA  form 
dociunents  is  unnecessary.  The 
provisions  of  this  amendment  state  the 
affected  CFR  (and  FAR)  sections,  with 
the  types  and  effective  dates  of  the 
SIAPs.  This  amendment  also  identifies 
the  airport,  its  location,  the  procedure 
identification  and  the  amendm«it 
number.  ^ 

The  Rule 

This  amendment  to  party  97  is 
effective  upon  publication  of  each 
separate  SIAP  as  contained  in  the 
transmittal.  Some  SLAP  amendments 
may  have  been  previously  issued  by  the 
FAA  in  a  National  FUght  Data  Center 
(FDC)  Notice  to  Airmen  (NOT AM)  as  an 
emergency  action  of  immediate  fUght 
safety  relating  directly  to  pubUshed 
aeronautical  charts.  The  circumstances 
wluch  created  the  need  for  some  SLAP 
am^dments  may  require  making  them 
effective  in  less  dian  30  days.  For  the 
remaining  SIAPs,  an  effective  date  at 
least  30  days  after  pubUcation  is 
provided. 

Further,  the  SLAPs  contained  in  this 
amendment  are  based  on  the  criteria 
contained  in  the  U.S.  Standard  for 
Terminal  Instrument  Approach 
Procedures  (TERPS).  In  developing 
these  SIAPs,  the  TERPS  criteria  were 
appUed  to  the  conditions  existing  or 
anticipated  at  the  affected  airports. 
Because  of  the  close  and  inunediate 
relationship  between  these  SLAPs  and 
safety  in  air  commerce,  I  find  that  notice 
and  public  procedure  before  adopting 
these  SLAPs  are  impracticable  and 
contrary  to  the  pubUc  interest  and, 
where  applicable,  that  good  cause  exists 
for  makUig  some  SLAPs  effective  in  less 
than  30  days. 

The  FAA  has  determined  that  this 
regulation  only  involves  an  estabUshed 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  o{>erationaUy 
current.  It,  therefore — (1)  is  not -a 
."significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  imder  DOT 
Regulatory  PoUcies  and  Procedures  (44 
FR  11034;  February  26, 1979);  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  For  the  same 
reason,  the  FAA  certifies  that  this 
amendment  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  under  the 
criteria  of  the  Regulatory  FlexibiUty  Act 
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List  of  Subjects  in  14  CFR  put  97 

Air  traffic  control.  Airports, 
Navigation  (Aix). 

Issued  in  Washingtoo.  DC  on  NoverabOT  29, 
1996. 


iCAccardi, 

DoBCtor.  Flight  Standards  Service. 

AdqptifMi  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me,  part  97  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  97)  is  amended  by  establishing, 
amending,  suspending,  or  revoking 
Standard  Instrument  Approach 
Procedures,  effective  at  0901  UTC  on 
the  dates  specified,  as  follows: 

PART  97— STANDARD  INSTRUMENT 
APPROACH  PROCEDURES 

1.  The  authority  citation  for  part  97  is 
revised  to  read  as  follows: 

AodMrity:  49  U.S.C  106(g)r40103,  40113. 
40120,  44701;  and  14  CFR  11.49(b)(2). 

2.  Part  97  is  amended  to  read  as 
follows: 

HVT-23, 97.25.  »7.27. 97.29, 97.31. 97.33, 
97.35    [Amended] 

By  amending;  §  97.23  VOR,  VCR/ 
DME.  VOR  or  TACAN,  and  VOR/DME 
or  TACAN;  §97.25  LOG,  LOC/DME, 
IDA,  LDA/DME.  SDF,  SDF/DME; 
§97.27  NDB,  NDB/DME;  §  97.29  ILS. 
ILS/DME.  ISMLS,  MLS.  MLS/DME, 
MLS/RNAV;  §  97.31  RADAR  SL\Ps; 
§  97.33  RNAV  SL\Ps;  and  §  97.35 
COPTER  SL\Ps,  idenUfied  as  follows: 

•  *  *  Effective  January  2. 1997 

Houma.  LA.  Houma-Terrebonne,  GPS  RWY 

12.  Amdt  1 

Rangeley,  ME,  Rangeley  Muni,  NDB  OR  GPS- 

A,  Amdt  4 
Baltimore,  MD,  Baltimore-Washington  Intl. 

ILS  RWY  28.  Amdt  11 
Montague,  MA,  Turners  Falls,  VOR  OR  GPS- 

A.  Amdt  3 
Atlantic  Qty.  NJ,  Atlantic  City  Intl.  ILS  RWY 

13.  Amdt  5 

Salisbury,  NC.  Rowan  County,  ILS  RWY  20, 

Orig 
Durant,  OK,  Eaker  Field,  GPS  RWY  30,  Orig, 

CANCELLED 
Philadelphia.  PA,  Philadelphia  Intl,  COPTER 

ILS  RWY  17,  Orig 
Dallas,  TX,  Dallas  Love  Field;  RADAR-1. 

Amdt  26 
Winchester,  VA,  Winchester  Regional,  NDB 

OR  GPS-A,  Orig,  CANCELLED 

•  •  '  Effective  fanuary  30.  1997 

Walnut  Ridge,  AR,  Walnut  Ridge  Regional, 

GPS  RWY  17,  Orig 
Walnut  Ridge.  AR.  Walnut  Ridge  Regional, 

GPS  RWY  35,  Orig 
Prescott.  AZ.  Ernest  A.  Love  Field,  VOR  RWY 

12,  Amdt  2 
Prescott.  AZ.  Ernest  A.  Love  Field,  ILS/DME 

RWY  21L,  Amdt  3     ' 


Prescott,  AZ,  Ernest  A.  Love  Field.  GPS  RWY 

12,  Orig 
Prescott.  AZ,  Ernest  A  Love  Field,  GPS  RWY 

21L,  Orig 
Prescott,  AZ,  Ernest  A  Love  Held.  VOR/DME 

RNAV  RWY  21L,  Amdt  3 
De  Queen,  AR,  ].  Lynn  Hefans  Sevier  County, 

NDB  RWY  8,  Amdt  5 
De  Queen.  AR,  J.  Lynn  Helms  Sevier  County, 

GPS  RWY  8,  CWg 
Casa  Grande,  AZ,  Casa  Grande  Muni.  GPS 

RWY  5,  Orig 
Casa  Grande.  AZ,  Casa  Grande  Muni,  GPS 

RWY  23,  Orig 
Grand  Canyon.  AZ.  Valle,  GPS  RWY  1.  Orig 
San  Andreas,  CA,  Calaveras  Co-Maury 

Rasmussen  Field.  GPS  RWY  31,  Orig 
Brooksville,  FL.  Hernando  County,  GPS  RWY 

27,  Orig 
Naples,  FL,  Naples  Muni,  GPS  RWY  5,  Orig 
Naples,  FL,  Naples  Muni,  GPS  RWY  23,  Orig 
Claxton,  GA,  Claxton-Evans  County,  GPS 

RWY  9,  Orig 
Casey,  IL,  Casey  Muni,  GPS  RWY  22,  Orig 
Greenville,  IL,  Greenville.  GPS  RWY  18,  Orig 
Pinckneyville,  IL,  Pinckneyville-Du  Quoin, 

GPS  RWY  18.  Orig 
Old  Town,  ME,  Dewitt  Fid,  Old  Town  Muni, 

VOR/DME  RWY  22.  Amdt  5 
(Md  Town,  ME.  Dewitt  Fid,  Old  Town  Muni, 

NDB  OR  GPS  RWY  22,  Amdt  5 
Old  Town,  ME,  Dewitt  Fid,  Old  Town  Muni, 

RADAR-1,  Amdt  2 
Old  Town.  ME.  Dewitt  Fid,  Old  Town  Muni, 

GPS  RWY  12.  Orig 
Old  Town.  ME,  Dewitt  Fid,  Old  Town  Muni, 

GPS  RWY  30,  Orig 
Portland,  ME.  Portland  Intl  Jetport,  ILS/DME 

RWY  29,  Orig-A,  CANCELLED 
Portland,  ME,  Portland  Intl  Jetport,  ILS  RWY 

29,  Orig 
Mackinac  Island,  MI,  Mackinac  Island,  GPS 

RWY  29,  Orig 
Romeo,  MI,  Romeo,  GPS  RWY  36,  Orig 
Athens/ Albany,  OH.  Ohio  University,  GPS 

RWY  7,  Orig 
Athens/Albany,  OH.  Ohio  University,  GPS 

RWY  25.  Orig 
Lynchburg,  VA.  Lynchburg  Regional/Preston 

Glenn  Field.  VOR/DME  RWY  21,  Amdt 

8 
Lynchburg.  VA.  Lynchburg  Regional/Preston 

Glenn  Field,  ILS  RWY  3,  Amdt  14 
Lynchburg,  VA,  Lynchburg  Regional/Preston 

Glenn  Field,  GPS  RWY  21,  Orig 
Pineville,  WV.  Kee  Field.  VOR  RWY  25, 

Amdt  3 
Marshfield,  WI,  Marshfield  Muni,  GPS  RWY 

16,  Orig 

•  •  *  Effective  Upon  Publication 

Rock  Springs,  TX,  Edwards  County,  VOR  OR 
GPS  RWY  14.  Amdt  3. 

IFR  Doc.  96-31000  Filed  12-4-96;  8:45  am] 
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14CFRPart97 

[Docket  Na  28739;  Amdt  No.  176q 

PM:  2120-AA6S 

Standard  Instrument  Approach 
Procedures;  Miscellaneous 
Amendments 

agency:  Federal  Aviation 
Administration  (FAA),  DOTT. 
ACTION:  Final  rule. 

SUMMARY:  This  amendment  establishes, 
amends,  suspends,  or  revokes  Standard 
Instrument  Approach  Procedures 
(SlAPs)  for  operations  at  certain 
airports,  lliese  regulatory  actions  are 
needed  because  of  changes  occurring  in 
the  National  Airspace  System,  such  as 
the  commissioning  of  new  navigational 
facilities,  addition  of  new  obstacles,  or 
changes  in  air  traffic  requirements. 
These  changes  are  designed  to  provide 
safe  and  efficient  use  of  the  navigable 
airspace  and  to  promote  safe  flight 
operations  under  instrument  flight  rules 
at  the  affected  airports. 
DATES:  An  effective  date  for  each  SIAP 
is  specified  in  the  amendatory 
provisions. 

Incorporation  by  reference-approved 
by  the  Director  of  the  Federal  Register 
on  December  31, 1980,  and  reapproved 
as  of  January  1,  1982. 

ADDRESSES:  Availability  of  matter 
incorporated  by  reference  in  the 
amendment  is  as  follows: 
For  Examination — 

1.  FAA  Rules  Docket,  FAA 
Headquarters  Building,  800 
Independence  Avenue,  SW., 
Washington,  DC  20591; 

2.  The  FAA  Regional  Office  of  the 
region  in  which  affected  airport  is 
located;  or 

3.  The  Flight  hispection  Area  Office 
which  originated  the  SIAP. 

For  Purchase — Individual  SIAP 
copies  may  be  obtained  from: 

1.  FAA  Public  Inquiry  Center  (APA- 
200),  FAA  Headquarters  Building,  800 
Independence  Avenue,  SW., 
Washington,  DC  20591;  or 

2.  The  F/VA  Regional  Office  of  the 
region  in  which  the  affected  airport  is 
located. 

By  Subscription — Copies  of  all  SIAPs, 
mailed  once  every  2  weeks,  are  for  sale 
by  the  Superintendent  of  Documents, 
US  Government  Printing  Office, 
Washington,  DC  20402. 

FOR  FURTHER  INFORMATION  CONTACT:  Paul 
J.  Best,  Fhght  Procedures  Standards 
Branch  (AFS-420),  Technical  Programs 
Division,  Flight  Standards  Service, 
Federal  Aviation  Administration,  800 
Independence  Avenue,  SW., 
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Washington,  DC  20591;  telephone  (202) 
267-8277. 

SUPPLEMENTARY  INFORMATION:  This 
amendment  to  part  97  of  the  Federal 
Aviation  Regulations  (14  CFR  part  97) 
establishes,  amends,  suspends,  or 
revokes  Standard  Instrument  Approach 
Procedures  (SIAPs).  The  complete 
regulatory  description  on  each  SLAP  is 
contained  in  the  appropriate  FAA  Form 
8260  and  the  National  FUght  Data 
Center  (FDC)/Permanent  (P)  Notices  to 
Airmen  (NOTAM)  which  are 
incorporated  by  reference  in  the 
amendment  under  5  U.S.C.  552(a),  1 
CFR  part  51.  and  §  97.20  of  the  Federal 
Aviations  Regulations  (FAR).  Materials 
incorporated  by  reference  are  available 
for  examination  or  purchase  as  stated 
above. 

The  large  number  of  SIAPs.  their 
complex  nature,  and  the  need  for  a 
special  format  make  their  verbatim 
pubUcation  in  the  Federal  Register 
expensive  and  impractical.  Further, 
airmen  do  not  use  the  regulatory  text  of 
the  SIAPs,  but  refer  to  their  graphic 
depiction  of  charts  printed  by 
publishers  of  aeronautical  materials. 
Thus,  the  advantages  of  incorporation 
by  refeienoe  are  realized  and 
publication  of  the  complete  description 
of  each  SIAP  contained  in  FAA  form 
doounents  is  unnecessary.  The 
provisions  of  this  amendment  state  the 
affected  CFR  (and  FAR)  sections,  with 
the  types  and  effective  dates  of  the 
SIAPs.  This  amendment  also  identifies 
the  airport,  its  location,  the  procedure 
identification  and  the  amendment 
number. 

TheRal«> 

TTiis  amendment  to  part  97  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  97)  estabUshes,  amends,  suspends, 
or  revokes  SIAPs.  For  safety  and 
timeliness  of  change  considerations,  this 
amendment  incorporates  only  specific 
changes  contained  in  the  content  of  the 
following  FDC/P  NOTAM  for  each 
SIAP.  The  SIAP  information  in  some 
previously  designated  FDC/Temporary 
(FDC/T)  NOTAMs  is  of  such  duration  as 
to  be  permanent.  With  conversion  to 
FDC/P  NOTAMs,  the  respective  FDC/T 
NOTAMs  have  been  cancelled. 

The  FDC/P  NOTAMs  for  the  SIAPs 
contained  in  this  amendment  ara  based 
on  the  criteria  contained  in  the  U.S. 
Standard  for  Terminal  Instrument 
Approach  Procedujes  (TERPS).  In 
developing  these  chart  changes  to  SIAPs 
by  FDC/P  NOTAMs,  the  TERPS  criteria 
were  applied  to  only  these  specific 
conditions  existing  at  the  affected 
airports.  All  SIAP  amendments  in  this 
rule  have  been  previously  issued  by  the 
FAA  in  a  National  FUght  Data  Center 


(FDC)  Notice  to  Airinen  (NOTAM)  as  an 
emergency  action  of  immediate  flight 
safety  relating  directiy  to  published" 
aeronautical  charts,  llie  circumstances 
which  created  the  need  for  all  these 
SIAP  amendments  requires  making 
them  effective  in  less  than  30  days. 

Further,  the  SIAPs  contained  in  this 
amendment  are  based  on  the  criteria 
contained  in  the  TERPS.  Because  of  the 
close  and  immediate  relationship 
between  these  SIAPs  and  safety  in  air 
commerce,  I  find  that  notice  and  public 
procedure  bef(we  adopting  these  SIAPs 
are  impracticable  and  contrary  to  the 
public  interest  and,  where  appUcable, 
that  good  cause  exists  for  making  these 
SIAPs  effective  in  less  than  30  days. 

Conclusion 

The  FAA  has  determined  that  this 
regulation  only  involves  an  estabUshed 
bcxly  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current.  It,  therefore — (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Re^atory  Policies  and  Procedures  (44 
FR 11034;  February  26, 1979);  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  For  the  same 
reason,  the  FAA  certifies  that  this 
amendment  will  not  have  a  significant 
economic  impact  on  a  substantial 
niunber  of  small  entities  under  the 
criteria  of  the  Regulatory  FlexibiUty  Act 

List  of  Subjects  in  14  CFR  part  07 

Air  Traffic  Control,  Airports, 
Navigation  (Air). 

Issued  in  Washington,  DC,  on  November 
29, 1996. 

ThooMs  C  Aocardi, 
Director.  Fli^t  Standards  Service. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me,  part  97  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  97)  is  amended  by  estabUshing, 
amending,  suspending,  or  revoking 
Standard  Instrument  Approach 
Procedures,  effective  at  0901  UTC  on 
the  dates  specified,  as  follows: 

PART  97^-STANDARD  INSTRUMENT 
APPROACH  PROCEDURES 

1.  The  authority  citation  for  part  97  is 
revised  to  read  as  follows: 

Antiiority:  49  U.S.C  40103. 40113, 40120, 
44701;  49  U.S.Cl06(g];  and  14  CFR 
11.49(b)(2). 

2.  Part  97  is  amended  to  read  as 
follow: 


{  f  97^.  97.26, 97.27, 97.28, 97.S1,  n» 
and  97.35    [AmMidatf] 

By  amending:  §  97.23  VOR  VOR/ 
DME,  VOR  or  TACAN;  and  VOR/DME 
or  TACAN;  §  97.25  LOC,  LOC/DME, 
LDA.  DLA/DME,  SDF,  SDF/DME; 
§  97.27  NDB,  NDB/DME;  §  97.29  ILS. 
ILS/DME,  ISMLS.  MLS.  Kfl^/DME, 
MLS/RNAV,  §97.31  RADAR  SIAPs; 
§  97.33  RNAV  SIAPs;  and  §  97.35 
COPTER  SIAPs,  identified  as  follovtrs: 

Effective  Upon  Publication 

FDC  6/8778  (PAH)  BaiUey  Regional. 
Paducah,  KY.  ILS  RWY  4.  AMDT7A 

FDC  6/8804  (871)  Yazoo  County,  Yazoo  City, 
MS.  VOR/DME  or  GPS  RWY  35.  ORIG 

FDC  6/8806  (FBI)  Palm  Beach  Intl,  West  Palm 
Beach,  FL.  LOC  BC  RWY  27R,  AMDT  12 

FDC  6/8741  (MYR)  Myrtle  Beach  Intl,  Myrtle 
Beach,  SC.  RADAR-1.  ORIG 

FDC  6/8700  (ORL)  Executive,  Orlando,  FL 
LOC  BC  RWY  25.  AMDT  19 

FDC  6/8701  (MCO)  Orlando  Intl,  Orlando, 
FL.  ILS  RWY  36R  CAT  D  and  CAT  m. 
AMDT5 

FDC  6/8693  (CMX)  Houghton  County 
Memorial,  Hancock,  MI.  ILS  RWY  31 
AMDT12B 

FDC  6/8721  (RDD)  Redding  Muni,  Redding. 
CA  VOR  OR  GPS  RWY  34  AMDT  lOB 

FDC  6/0456  (STL)  Lambeit-St  Louis  Intl.  St 
Louis,  MO.  ILS  RWY  12L,  AMDT  3 

FDC  6/8827  (Y31)  West  Branch  Community. 
West  Branch,  MI.  WOR  RWY  27.  ORIG- 
A 

FDC  6/8821  (BNO)  Bums  Muni,  Sums,  OR. 
VOR  or  GPS  RWY  31,  AMDT  2 

FDC  6/8778  /PAH/H/P  Berkley  Regional. 
Paducah,  KY.  ILS  RWY  4,  AMDT 
7A...Delete  MM.  MIN  ALT  DAREL  INT 
TO  CNG  VORTAC/HABAN  OM;  1700. 
This  is  ILS  RWY  4,  AMDT  7B. 

FDC  6/8804  /87I/FI/P  Yazoo  County,  Yazoo 
aty,  MS.  VOR/DME  OR  GPS  RWY  35. 
ORIG...MNM  ALT  ON  CCLKWS  15  DME 
ARC  R-049  to  R-321  Increased  from 
2000  FT  MSL  to  2400  FT  MSL  This 
becomes  VOR/DME  OR  GPS  RWY  35. 
ORIG-A. 

FDC  6/8806  /FBI/  FI/P  Palm  Beach  Intl,  West 
Palm  Beach,  FL  LOC  BC  RWY  27R, 
AMDT  12...Change  note  to  read:  DME  or 
radar  and  ADF  required.  This  is  LOC  BC 
RWY  27R.  AMDT  12A. 

FDC  6/8741  /MYR/  FI/P  Myrtle  Beach  Intl, 
Myrtle  Beach,  SC.  RADAR-1,  ORIG 
•  •  •  Circling  MDA  580/HAA  554  CAT 
CCircling  East  of  RWY  17-35  Not 
Authorized.  This  is  RADAR-1,  ORIG-A 

FDC  6/8700  /ORL/FI/P  Executive,  Orlando. 
FL  LOC  BC  RWY  25,  AMDT  19  •  *  * 
ADF  and  radar  required.  This  is  LOC  BC 
RWY  25,  AMDT  19A. 

FDC  6/8701  /MCO/FI/P  Orlando  Intl, 

Orlando,  FL  ILS  RWY  36R  'CAT  D  and 
CAT  m'  AMDT  5  ADF  and  radar 
required.  This  is  ILS  RWY  36R-  'CAT  H 
and  CAT  HI' AMDT  5A. 

FDC  6/8693  /CMX/FI/P  Houghton  County 
Memorial,  Hancock,  MI.  ILS  RWY  31 
AMDT  12B  •  •   •  Delete  all  reference  to 
middle  mariner.  This  U  ILS  RWY  31 
AMDT12C 
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FDC  6/8721  /RDD/FI/P  Redding  Muni, 
Redding.  CA.  VOR  C»  GPS  RWY  34 
AMDT  lOB  DME  MNMS  circling  CAT  A 
MDA  920.  *  •   *  HAA  418.  CHG  ALT 
MNMS  note  to  read:  CATS  A  and  B 
standard.  CAT  800-2  1/4,  CAT  D  800  2 
1/2.  This  is  VC»  OR  GPS  RWY  34  AMDT 
IOC 

FDC  6/0456  /STL/FI/P  Lambert-St  Louis  Intl. 
St  Louis,  MO.  ILS  RWY  12L.  AMDT  3 
Eubielnt  to  Paris  Int:  122.19.  Paris  Int  to 
^Gieep  Int  122.19  FAC  122.19.  This  is 
ILS  RWY  12L,  AMDT  3A 

FDC  6/8827  /Y31/FI/P  West  Branch 
Conununity.  West  Branch.  ML  VOR 
RWY  27  Orig-A  *   *  *  Delate  DME 
MNMS.  Delete  Note:  *1560  When  using 
Saginaw  ALSTG.  Delete  BXZ  VOR/DME 
4  DMB-1360*.  This  is  VOR  RWY  27 
Orig-B. 

FDC  6/8821  /BNO/FI/P  Bums  Muni,  Bums. 
OR.  VOR  OR  GPS  RWY  30  AMDT  2 
•  '   •  Delete:  Obtain  Local  ALSTG  from 
Redmond  Radio;  When  not  available, 
PROC  NA.  E)elete:  Activate  MIRL  and 
VASI'S  RWY  12/30  on  UNICOM  Change 
missed  approach  to  read  "Climbing  right 
turn  to  6000  in  ILR  VOR/DME  Holding 
Pattern.  ALTN  MNMS  Standard,  CAT  D 
800-22V4.  Chart:  ASOS  135.525.  This  is 
VOR  OR  GPS  RWY  30  AMDT  2A. 

rFR  Doc  9ft-309g9  Filed  12-4-96;  8:45  am] 
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14CFRPart97 

[Doetot  No.  28740;  AmdL  No.  1760] 

RtN:  2120-AA66 

Standard  Instrument  Approach 
Procedures;  Miscellaneous 
Amendments 

agency:  Federal  Aviation 
Administration  (FAA).  DOT. 
action:  Final  rule. 

SUMMARY:  This  amendment  establishes, 
amends,  suspends,  or  revokes  Standard 
Instrument  Approach  Procedures 
(SIAPs)  for  operations  at  certain 
airports.  These  regulatory  actions  are 
needed  be(»use  of  the  adoption  of  new 
or  revised  criteria,  or  because  of  changes 
occurring  in  the  National  Airspace 
System,  such  as  the  commissioning  of 
new  navigational  facihties,  addition  of 
new  obstacles,  or  changes  in  air  traffic 
requirements.  These  changes  are 
designed  to  provide  safe  and  efficient 
use  of  the  navigable  airspace  and  to 
promote  safe  flight  operations  under 
instrument  flight  rules  at  the  affected 
airports. 

DATES:  An  effective  date  for  each  SIAP 
is  specified  in  the  amendatory 
provisions. 

Incorporation  by  reference-approved 
by  the  Director  of  the  Federal  Register 
on  December  31. 1980,  and  reapproved 
as  of  January  1. 1982. 


ADDRESSES:  Availability  of  matters 
incorporated  by  reference  in  the 
amendment  is  as  follows:  ^^^ 

For  examination —  . .  V'^'V 

1.  FAA  Rules  Docket.  FAA   ^t'% 
Headquarters  Building,  800 
Independence  Avenue,  SW., 
Washington.  DC  20591; 

2.  The  FAA  Regional  Office  of  the 
region  in  which  the  affected  airport  is 
located;  or 

3.  The  Flight  Inspection  Area  Office 
whict)  originated  the  SIAP. 

For  Purchase — Individual  SIAP 
copies  may  be  obtained  from: 

1.  FAA  Pubhc  Inquiry  Center  (APA- 
200).  FAA  Headquarters  Building,  800 
Independence  Avenue,  SW., 
Washington,  DC  20591;  or 

2.  The  FAA  Regional  Office  of  the 
region  in  which  the  affected  airport  is 
located. 

By  Subscription — Copies  of  all  SIAPs. 
mailed  once  every  2  weeks,  are  for  sale 
by  the  Superintendent  of  Documents. 
U.S.  Government  Printing  Office.    '^  v.^  •■ 
Washington.  DC  20402.  •  < ' 

FOR  FURTHER  INFORMATION  CONTACT:  Paul 
J.  Best,  Flight  Procedures  Standards 
Branch  (AFS-420),  Technical  Programs 
Division.  Flight  Standards  Service. 
Fedeiral  Aviation  Administration.  800 
Independence  Avenue,  SW., 
Washington,  DC  20591;  telephone  (202) 
267-8277. 

SUPPLEMENTARY  INFORMATION:  This 
amendment  to  part  97  of  the  Federal 
Aviation  Regulations  (14  CFR  part  97) 
estabhshes,  amends,  suspends,  or 
revokes  Standard  Instrument  Approach 
Procedures  (SIAPs).  The  complete 
regulatory  description  of  each  SIAP  is 
contained  in  official  FAA  form 
documents  which  are  incorporated  by 
reference  in  this  amendment  imder  5 
U.S.C.  552(a),  1  CFR  part  51,  and  §97.20 
of  the  Federal  Aviation  Regulations 
(FAR).  The  apphcable  FAA  Forms  are 
identified  as  FAA  Form  8260-5. 
Materials  incorporated  by  reference  are 
available  for  examination  or  purchase  as 
stated  above. 

The  large  nimiber  of  SIAPs,  their 
complex  nature,  and  the  need  for  a 
special  format  make  their  verbatim 
pubUcation  in  the  Federal  Register 
expensive  and  impractical.  Further, 
airmen  do  not  use  the  regulatory  text  of 
the  SIAPs,  but  refer  to  their  graphic 
depiction  on  charts  printed  by 
publishers  of  aeronautical  materials. 
Thus,  the  advantages  of  incorporation 
by  reference  are  realized  and 
pubhcation  of  the  complete  description 
of  each  SIAP  contained  in  FAA  form 
documents  is  lumecessary.  The 
provisions  of  this  amendment  state  the 
affected  CFR  (and  FAR)  sections,  with 


the  types  and  effective  dates  of  the 
SIAPs.  This  amendment  also  identifies 
the  airport,  its  location,  the  procedure 
identification  and  the  amendment 
number. 

This  amendment  to  part  97  is  effective 
upon  pubhcation  of  each  separate  SIAP 
as  contained  in  the  transmittal.  The 
SIAPS  contained  in  this  amendment  are 
based  on  the  criteria  contained  in  the 
United  States  Standard  for  Terminal     - 
Instrument  Approach  Procedures 
(TERPS).  In  developing  these  SIAPs,  the 
TERPS  criteria  were  appUed  to  the 
conditions  existing  or  anticipated  at  the 
affected  airports. 

The  FAA  has  determined  through 
testing  that  current  non-localizer  type, 
non-precision  instrument  approadies 
developed  using  the  TERPS  criteria  can 
be  flown  by  aircraft  equipped  with 
Global  Positioning  System  (GPS) 
equipment.  In  consideration  of  die 
above,  the  appUcable  Standard 
Instrvunent  Approach  Procedures 
(SIAPs)  will  be  altered  to  include  "or 
GPS",in  the  tide  without  otherwise 
reviewing  or  modifying  the  procedure. 
(Once  a  stand  alone  GPS  procedure  is 
developed,  the  procedure  tiUe  will  be 
altered  to  remove  "or  GPS"  fiom  these 
non-localizer,  non-pfecision  instrument 
approacli  procedure  tides.)  Because  of 
the  close  and  immediate  relationship 
between  these  SIAPs  and  safety  in  £dr 
commerce,  I  find  that  notice  and  pubUc 
procedure  before  adopting  these  SIAPs 
are,  impracticable  and  contrary  to  the 
pubhc  interest  and,  where  applicable, 
that  good  cause  exists  for  making  some 
SIAPs  effective  in  less  than  30  days. 

The  FAA  has  determined  that  this 
regulation  only  involves  an  estabhshed 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current.  It,  therefore — (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  imder  DOT 
Regulatory  Pofides  and  Procedures  (44 
FR 11034;  February  26. 1979);  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal,  For  the  same 
reason,  the  FAA  certifies  that  this 
amendment  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  imder  the 
criteria  of  the  RegiUatory  FlexibiUty  Act 

List  of  Subjects  in  14  CFR  part  97 

Air  Traffic  Control,  Airports, 
Navigation  (Air). 


\ 
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Issued  in  Washington,  PC  oo  November  29. 
1996. 

Thomas  C  AoiwMi,   '■ 
Director,  Flight  Standards  Service. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me,  part  97  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  97)  is  amended  by  establishing, 
amending,  suspending,  or  revoking 
Standard  Instrument  Approach 
Procedures,  effective  at  0901  UTC.on 
th&dates  specified,  as  follows: 

PART  97— STANDARD  INSTRUMENT 
APPROACH  PROCEDURES 

1.  The  authority  citation  for  part  97  is 
revised  to  read  as  follows: 

Authority:  49  U.S.C.  40103,  40tl3,  40113, 
40120,  44701;  49  U.S.C.  106(g);  and  14  CFR 
11.49(bM2). 

2.  Part  97  is  amended  to  read  as 
follows: 

H  97.23, 97.27, 97.33, 97.36    [Amended] 

By  amending:  §  97.23  VOR.  VOR/ 
DME.  VOR  or  TACAN,  and  VOR/DME 
or  TACAN;  §  97.27  NDB,  NDB/DME; 
§  97.33  RNAV  SIAPs;  and  §  97.35 
COPTER  SIAPs,  identified  as  follows: 

•  •  *  Effective  Jan.  30, 1997. 

Naples,  PL,  Naples  Muni,  VOR  or  GPS  RWY 
.     5,  Amdt  5  CANCELLED 
Naples,  FL,  Naples  Muni.  VOR  RWY  5,  Amdt 

5 
Naples,  FL.  Naples  Muni,  VOR  or  GPS  RWY 

23,  Amdt  6  CANCELLED 
Naples,  FL,  Naples  Muni,  VOR  RWY  23. 

Amdt  6 
Taylorville,-tL,  Taylorville  Muni,  NDB  or 

GPS  RWY  18.  Amdt  3  CANCBLLEO 
Taylorville.  IL.  Taylorville  Muni.  NDB  RWY 

18,  Amdt  3 
Perkasie,  PA,  Pennridge,  VOR  or  GPS  RWY 

8,  Amdt  1  CANCELLED 
Perkasie,  PA,  Pennridge,  VOR  RWY  8,  Amdt 

1 
Houston.  TK,  Ellington  Field,  VOR/DME  or 

TACAN  or  GPS  RWY  22,  Amdt  2 

CANCELLED 
Houston.  TX,  Ellington  Field.  VOR/DME  or 

TACAN  RWY  22,  Amdt  2 

(FR  Doc.  96-30998  Field  12-4-96;  8:45  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Parts  61, 63  and  70 
[AD-FRL-6658-4] 

Clean  Air  Act  Final  Interim  Approval, 
Operating  Permits  Program;  State  of 
Alaska  and  Clean  Air  Act  Final 
Approval  in  Part  and  Disapproval  in 
Part,  Section  112(1)  Program  Sutimlttal; 
State  of  Alaska 

agency:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Final  Interim  Approval,  and 
Final  Approval  in  Part  and  Disapproval 
in  Part. 

SUMMARV:  EPA  grants  final  interim 
approval  of  the  operating  permits 
program  submitted  by  the  Alaska 
Department  of  Environmental 
Conservation  for  the  purpose  of 
complying  with  federal  requirements  for 
an  approvable  State  program  to  issue 
operating  permits  to  all  major  stationary 
sources,  and  to  certain  other  sources. 

EPA  also  grants  final  approval  in  part 
and  disapproval  in  part  of  the  program 
submitted  by  the  Alaska  Department  of 
Environmental  Conservation  for  the 
purpose  of  implementing  and  enforcing 
the  hazardous  air  pollutant 
requirements  under  section  112  of  the 
Act. 
EFFECTIVE  DATE:  December  5, 1996. 

ADDRESSES:  Copies  of  the  State's 
submittal  and  other  supporting 
information  used  in  developing  the  final 
interim  approval,  and  the  approvalin 
part  and  disapproval  in  part,  are 
available  for  inspection  during  normal 
business  hours  at  the  following  location: 
U.S.  Environmental  Protection  Agency, 
Region  10, 1200  Sixth  Avenue,  Seattle. 
Washington. 

FOR  FURTHER  INFORMATION  CONTACT: 
David  C.  Bray.  Office  of  Air  Quality. 
OAQ-107.  U.S.  Environmental 
Protection  Agency,  1200  Sixth  Avenue, 
Seattle,  Washington  98101;  telephone 
(206) 553-4253. 

SUPPLEMBITARY  INFORMATIONf 

I.  Background  and  Purpose 

A.  Title  V— Background 

As  required  under  title  V  of  the  1990 
Clean  Air  Act  /Amendments  (sections 
501-507  of  the  Clean  Air  Act  ("the 
Act")),  EPA  has  promulgated  rules 
which  define  the  minimum  elements  of 
an  approvable  State  operating  permits 
program  and  the  corresponding 
standards  and  procedures  by  which  EPA 
will  approve,  oversee,  and  withdraw 
approval  of  State  operating  permits 


programs  (see  57  FR  32250  Ouly  21. 
1992)).  These  rules  are  codified  at  40 
Code  of  Federal  Regulations  (CFR)  part 
70.  Title  V  requires  States  to  develop, 
and  sulnnit  to  EPA.  progrmns  for  issuing 
these  operating  permits  to  all  major 
stationary  sources  and  to  certain  other 
sources. 

The  Act  requires  that  States  develop 
and  submit  these  programs  to  EPA  by 
November  15, 1993,  and  that  EPA  act  to  - 
approve  or  disapprove  each  program 
within  one  year  after  receiving  the 
submittal.  HPA's  program  review  occurs 
pursuant  to  section  502  of  the  Act  and 
the  part  70  regulations,  which  together 
outline  criteria  for  approval  or 
disapproval.  Where  a  program 
substantially,  but  not  fully,  meets  the 
requirements  of  part  70,  EPA  may  grant 
the  program  interim  approval  for  a 
period  of  up  to  two  years.  If  EPA  has  not 
fully  approved  a  program  by  two  years 
after  the  November  15. 1993  date,  or  by 
the  end  of  an  interim  program,  it  must 
establish  and  implement  a  federal 
program. 

EPA  must  apply  sanctions  to  a  State 
18  months  after  EPA  disapproves  the 
program.  In  addition,  discretionary 
sanctions  may  be  applied  any  time 
during  the  18-month  period  following 
the  date  required  for  program  submittal 
or  program  revision.  If  the  State  has  no 
approved  program  two  years  after  the 
date  required  for  submission  of  the 
program,  EPA  will  impose  additional 
sanctions,  where  applicable,  and  EPA 
must  promulgate,  administer,  and     . 
enforce  a  federal  permits  program  far  ' 
the  State.  EPA  has  the  authority  to 
collect  reasonable  fees  from  the 
permittees  to  cover  the  costs  of 
administering  the  program. 

On  May  31, 1995,  the  Alaska 
Department  of  Environmental 
Conservation  (referred  to  herein  as 
"ADEC,"  "the  Department,"  "Alaska"  or 
"the  State")  submitted  a  title  V  program 
for  EPA  review  and  approval.  EPA 
notified  the  State  in  writing  on  July  13, 
1995,  that  the  submittal  was  complete. 
The  State  submitted  additional 
information  to  EPA  to  supplement  its 
May  31, 1995,  submittal  on  August  16, 

1995,  February  6, 1996,  February  27, 

1996,  July  5, 1996,  and  August  2, 1996. 
EPA  considered  these  supplemental 
submittals  to  be  a  material  change  to 
ADEC's  May  31, 1995,  program    . 
submittal  and  extended  its  official 
review  period  by  8  months  to  January 
31,  1997.  On  September  18, 1996,  EPA 
proposed  to  grant  interim  approval  to 
Alaska's  title  V  program.  See  61  FR 
49091.  EPA  received  several  comments 
on  its  proposal,  which  are  discussed  in 
section  Q  below. 
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B.  Section  112 — Background 

Section  112(1)  of  the  Act  established 
new,  more  stringent  requirements  for  a 
State  or  local  agency  that  wishes  to   . 
implement  and  enforce  a  hazardous  air 
pollutant  program  pursuant  to  section 
112  of  the  Act.  Prior  to  November  15, 
1990.  delegation  of  NESHAP  regulations 
to  State  and  local  agencies  could  occur 
without  formal  rulemaking  by  EPA. 
However,  the  new  section  112(1)  of  the 
Act  requires  EPA  to  approve  State  and 
local  hazardous  air  pollutant  rules  and 
programs  under  section  112  through 
formal  notice  and  comment  rulemaking. 
Now  State  and  local  air  agencies  that 
wish  to  implement  and  enforce  a 
federally-approved  hazardous  air 
pollutant  program  must  make  a  showing 
to  EPA  that  they  have  adequate 
authorities  and  resources.  Approval  is 
granted  by  EPA  through  the  authority 
contained  in  section  112(1),  and 
implemented  through  the  federal  rule 
found  in  40  CFR  part  63,  subpart  E,  if 
the  Agency  finds  that:  (1)  The  State  or 
local  program  or  rule  is  "no  less 
stringent"  than  the  corresponding 
federal  rule  or  program,  (2)  adequate 
authority  and  resources  exist  to 
implement  the  State  or  local  program  or 
rule.  (3)  the  schedule  for 
implementation  and  compliance  is 
sufficiently  expeditious,  and  (4)  the 
State  or  local  program  or  rule  is 
otherwise  in  compliance  with  federal 
guidance. 

On  May  17, 1995,  the  State  requested 
delegation  for  all  existing  applicable  40 
CFR  parts  61  and  63  regulations  as 
adopted  by  reference  into  18  AAC 
50.040.  The  State  also  requested 
authority  to  implement  and  enforce  all 
future  40  CFR  part  61  and  63  regulations 
which  Alaska  adopts  by  reference  into 
State  law.  Finally,  the  State  requested 
approval  under  the  authority  of  40  CFR 
63.93  to  substitute  its  State 
preconstruction  review  program 
regulations  for  the  federal 
preconstruction  review  regulations  in  40 
CFR  63.5(b)(2)-(4)  and  63.54,  as  these 
rules  apply  to  newly  constnicted  major 
a%cted  sources  or  the  construction  of  a 
new  emission  unit.  The  Slate  amended 
its  May  17,  1995  delegation  request  on 
February  27, 1996  and  July  5, 1996  to 
include  additional  ptart  61  and  part  63 
regulations  adopted  by  reference  into  18 
AAC  50.040. 

In  this  notice.  EPA  is  taking  final 
action  to  promulgate  interim  approval  of 
the  operating  permits  program  for  the 
State  of  Alaska,  and  to  approve  in  part 
and  disapprove  in  part  the  Alaska 
program  for  implementing  section  112 
of  the  Act.  EPA  is  also  responding  to 


comments  received  on  the  September 
18.  1996,  proposal. 

n.  Changes  to  Regolatiaas  and 
Response  to  Comments 

A.  Chang/ea  to  Alaska's  Regulations 

On  October  17. 1996,  ADEC  submitted 
a  final  version  of  the  State's  regulations 
which  were  adopted  on  September  17, 
1996.  These  regulations  included 
numerous  editorial  changes  from  the 
version  that  was  submitted  on  August  2, 
1996'.  EPA  has  reviewed  this  final 
version  and  finds,  with  the  exceptions 
noted  below  in  the  response  to  public 
comment,  that  the  editorial  changes  do 
not  affect  any  of  the  preliminary 
decisions  made  in  EPA's  notice  of 
proposed  interim  approval.  •*:■*- 

B.  Response  to  Public  Comment  on 
Proposed  Interim  Approval  of  Alaska's 
Title  VProffrmi 

Most  of  the  comments  EPA  received 
on  the  September  18,  1996,  Federal 
Register  notice  addressed  EPA's 
proposed  interim  approval  of  Alaska's 
title  V  program.  All  of  the  comments 
supported  interim  approval  of  the 
program.  EPA  received  comments  from 
four  oil  and  gas  companies,  two 
branches  of  the  Department  of  Defense, 
a  coalition  of  Alaska  industries,  and  the 
Alaska  Department  of  Environmental 
Conservation.  The  following 
summarizes  the  comments  received  and 
provides  EPA's  responses  thereto. 

1.  Comments  Relating  to  the  State 
Implementation  Plan 

Several  comments  addressed 
regulations  that  do  not  relate  to  Alaska's 
title  V  program.  Two  commenters 
requested  that  EPA  exclude  18  AAC 
SO.lOOCb)  through  (e)  from  approval 
under  title  V.  EPA  agrees  that  these 
provisions;  which  regulate  sulfur 
dioxide  emissions  from  nonroad 
engines,  are  not  related  to  title  V 
operating  permits  requirements  and  are 
not  covered  under  this  interim  approval. 
These  provisions  will  be  acted  on  by 
EPA  in  a  separate  rulemaking  if  they  are 
re-submitted  by  the  State  as  a  revision 
to  the  Alaska  state  implementation  plan 
(SIP). 

One  commenter  voiced  opposition  to 
the  fuel  restrictions  for  nonroad  engines 
contained  in  18  AAC  50.100(b)  through 
(e).  As  discussed  above,  these 
provisions  are  not  title  V  requirements 
and  have  not  been  proposed  for 
approval  by  EPA  as  part  of  Alaska's  title 
V  program.  Therefore,  the  comment  is 
not  germane  to  this  action. 

Similarly,  one  commenter  voiced 
concern  with  respect  to  a  change  to  the 
State's  opacity  standards  and  the  State's 


new  provisions  for  excess  emissions  due 
to  routine  operations  like  soot  blowing, 
start-up,-  or  shutdo%vh.  Again,  these       ^ 
provisions  are  not  title  V  requirements 
and  have  not  been  proposed  for 
approval  by  EPA  as  part  of  Alaska's  title 

V  program.  Therefore,  the  comment  is 
not  germane  to  this  action. 

2.  Sources  Subject  to  the  Federally- 
Approved  Program 

One  commenter  requested  that  EPA 
clarify  in  its  final  action  that  operating 
permits  required  for  the  Anchorage 
Terminal  bulk  loading  facility  under  18 
AAC  50.325(d)  would  not  be  considered 
federal  title  V  operating  permits  but 
only  State  operating  permits.  EPA 
disagrees.  Part  70  states,  "A  State 
program  with  whole  or  partial  approval 
under  this  part  must  provide  for 
permitting  of  at  least  the  following 
sources."  40  CFR  70.3(a)  (emphasis 
added).  Therefore,  a  State  is  authorized 
to  include  in  its  federally-approved  title  ' 

V  program  more  sources  than  are 
required  to  be  covered  under  40  CFR 
70.3. 18  AAC  50.325  sets  forth  the 
categories  of  sources  that  are  required  to 
obtain  operating  permits  under  State 
law  and  this  entire  section  has  been 
submitted  to  EPA  as  part  of  Alaska's 
title  V  submittal.  There  is  nothing  in  the 
submittal  from  the  State  nor  in  the 
State's  rules  themselves  that  would 
distinguish  sources  listed  in  18  AAC 
325(d)  from  other  sources  required  to 
obtain  federal  title  V  permits.  (Compare, 
for  example,  the  language  of  18  AAC 
50.325(d)  to  that  of  50.325(c),  which 
covers  sources  subject  to  parts  C  and  D 
permits  and  which  are  also  required  to 
have  title  V  permits  under  section 
502(a)  of  the  Act  and  40  CFR  70.3.) 
Although  the  State  could  clearly  amend 
its  regulations  and  program  submittal  in 
the  future  to  exempt  from  its  title  V 
program  sources  that  are  not  required  to 
have  title  V  permits  as  a  matter  of 
federal  law,  EPA  can  only  act  on  what 
has  been  formally  submitted  at  this 
time.  Therefore,  until  such  time  as  the 
Alaska  program  is  revised,  all  sources 
required  to  have  operating  permits 
under  18  AAC  50.325  are  required  to 
have  federal  operating  permits  under 
title. 

3.  Definition  of  "Regulated  Air 
Contaminant" 

In  the  September  18. 1996.  proposal. 
EPA  stated  that  the  Alaska  definition  of 
"regulated  air  contaminant"  in  AS 
46.14.990(21)  appeared  to  be  narrower 
in  scope  than  EPA's  definition  of 
"regulated  air  pollutant"  in  40  CFR 
70.2.  See  61  FR  49094-49095.  The  State 
of  Alaska  questioned  whether  this  issue 
is  aiT  "applicability"  issue,  the  heading 
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EPA  used  for  the  discussion  in  the 
September  proposal.  EPA  believes  the 
State  misunderstood  EPA's  use  of  the 
term  "applicability."  EPA  agrees  that 
the  difference  in  the  two  definitions 
does  not  affect  the  sources  that  are 
required  to  obtain  a  title  V  operating 
permit.  The  narrower  scope  of  the 
Alaska  definition,  however,  does  impact 
the  ap|)Ucability  of  the  requirements  of 
Alaska's  title  V  rules.  As  the  State's  own 
analysis  shows,  the  applicability  of 
certain  requirements,  specifically 
requirements  for  permit  applications 
and  off-permit  changes,  will  be  affected 
by  the  difference  in  the  two  definitions. 
Therefore,  as  discussed  in  the  proposed 
interim  approval,  EPA  still  believes  that 
the  Alaska  definition  of  "regulated  air 
contaminant"  is  inconsistent  with  EPA's 
definition  of  "regulated  air  pollutant" 
and  must  be  changed  to  receive  full 
approval.  EPA  is  clarifying,  however, 
that  this  difference  does  not  affect  the 
sources  required  to  have  permits,  but 
rather  the  applicability  of  certain 
requirements  of  the  permitting  program 
to  sources  required  to  have  title  V 
permits. 

4.  EPA-Issued  Permits 

One  commenter  requested 
clarification  on  EPA's  discussion  of  the 
status  of  EPA-issued  PSD  permits.  As 
discussed  in  the  proposed  interim 
approval,  terms  and  conditions  of  EPA- 
issued  PSD  permits  are  applicable 
requirements  which  must  be  included 
in  title  V  permits  and  the  Alaska  rules 
include  the  necessary  provisions  to 
ensure  this  occurs.  See  61  FR  40093. 
The  commenter  expressed  concern, 
however,  that  many  terms  imd 
conditions  of  the  old  EPA-issued 
permits  are  obsolete,  environmentally 
insignificant,  or  otherwise  no  longer 
appropriate,  and  requested  clarification 
as  to  how  such  terms  could  be  excluded 
from  the  title  V  permit  or  revised 
through  the  title  V  permitting  process. 
EPA  agrees  that  terms  and  conditions  in 
some  EPA-issued  PSD  permits  and  old 
preconstruction  permits  issued  by  States 
may  no  longer  be  appropriate  or 
applicable,  and  therefore  need  not  be 
included  in  a  source's  title  V  permit.  As 
the  commenter  noted,  EPA  has  issued 
guidance  with  respect  to  how  sources 
and  permitting  authorities  may  utilize 
the  title  V  permitting  process  to  address 
this  issue.  See  Section  II.B.7  of  the 
"White  Paper  for  Streamlined 
Development  of  Part  70  Permit 
Applications."  from  Lydia  N.  Wegman 
to  Air  Office  Directors,  dated  July  10, 
1995  (White  Paper  No.  1).  This 
memorandum  provides  guidance  on 
how  to  identify  and  address  terms  and 
conditions  which  are  obsolete, 


environmentally  insigifificant,  or 
otherwise  no  longer  appropriate.  White 
Paper  No.  1  clearly  states,  however,  that 
the  title  V  permit  issuance  process 
.cannot  be  used  to  revise  terms  and 
conditions  that  still  clearly  apply  to  the 
source.  Such  revisions  must  be  made 
using  revision  procedures  under  the 
applicable  new  source  review  program, 
but  may  be  done  concurrently  with  the 
title  V  permit  issuance  process.  EPA 
commits  to  working  with  the  State  and 
with  sources  in  Alaska  to  identify 
provisions  of  EPA-issued  PSD  permits 
that  are  obsolete,  envtronmentally 
insignificant,  or  otherwise  no  longer 
appropriate,  and  to  act  expeditiously  on 
requests  for  permit  revisions. 

5.  Authority  to  Implement  Section  112 
Requirements 

In  the  September  18, 1996,  Federal 
Register  notice,  EPA  noted  that  Alaska 
lacked  authority  to  implement  several 
section  112(1)  requirements,  but 
believed  that  these  deficiencies  were  not 
so  serious  as  to  warrant  disapproval.  61 
FR  49095.  Alaska  commented  that  the 
September  17, 1996^  final  version  of  the 
adopted  State  rules  included  the 
adoption  by  referrtice  of  40  CFR  61.150 
and  40  CFR  61.154  and  asked  that  EPA 
remove  the  specific  interim  approval 
conditions  related  to  these  provisions. 
EPA  agrees  that  the  adoption  of  these 
two  provisions  remedies  the 
deficiencies  regarding  implementation 
and  enforcement  of  the  asbestos 
NESHAP  for  waste  disposal  and  active 
waste  disposal  sites. '  Alaska  has  still 
not  adopted,  however,  the  provisions  of 
40  CFR  part  61,  subpart  I  (radionuclide 
NESHAP  for  facilities  licensed  by  the 
Nudear  Regulatory  Conunission). 
Therefore,  the  State  still  lacks  sufficient 
authority  to  implement  all  applicable 
section  112  requirements  for  title  V 
sources  in  Alaska.  As  such,  EPA 
concludes  that  the  Alaska  program  must 
be  granted  interim  rather  than  fuU 
approval  because  of  this  deficiency. 

6.  Insignificant  Emission  Units. 

In  the  September  18, 1996,  Federal 
Register  notice,  EPA  raised  two 
concerns  with  respect  to  Alaska's 
insignificant  source  regulations.  See  18 
AAC  50.335(m),  50.335(q)-(v),  and 
50.33^(m).  H'A  received  comments  on 
both  issues. 

a.  "Director's  discretion"  provision. 
EPA's  first  concern  with  Alaska's 
insignificant  solut*  regulationis  related 
to  18  AAC  50.335(u),  which  contains  a 
list  of  sources  that  may  be  determined 


■  As  discusaed  in  section  m.B.l.  below,  however. 
EPA  has  continuing  concerns  regarding  the  lack  of 
training  of  ADEC  staH  who  will  be  performing 
asbestos  inspections. 


to  be  insignificant  on  a  case-by-case 
basis.  EPA  stated  that,  before  EPA  could 
approve  such  a  "director's  discretion" 
provision,  Alaska  must  demonstrate  that 
each  of  the  sources  on  the  list  would 
quahfy  as  "insignificant"  in  all  cases.  61 
FR  49095.  One  commenter  objected  to 
this  concern,  stating  that  the  list  of 
soflrces  in  18  AAC  50.335(u)  narrowly 
defines  the  type  and  sise  of  sources 
eligible  for  case-by-case  exemption  and 
that  EPA's  concern  with  over  broad 
delegation  was  unwarranted.  EPA 
continues  to  beUeve  for  the  reasons 
discussed  at  61  FR  49095  that  18  AAC 
50.335(u),  as  submitted  at  the  time  of 
EPA's  proposed  action,  was 
unapprovable.  As  the  commenter  notes, 
however,  Alaska  has  since  revised  18 
AAC  50.33S(u)  and  eliminated  all  but 
two  of  the  sources  eligible  for  case-by- 
case  treatment  as  insignificant  sources: 
(1)  NPDES  permitted  ponds  and  lagoons 
used  solely  for  settling  solids  and 
skimming  oil  and  grease;  and  (2)  coffiae 
roasters  with  capacity  of  less  than  15 
pounds  per  day  of  coffee.  See  18  AAC 
50.335(u)  (adopted  September  17, 1996). 
EPA  agrees  that  Alaska  has  adequately 
demonstrated  that  these  two  sources 
could  qualify  as  insignificant  sources  in 
all  cases.  Therefore,  the  concern  raised 
by  EPA  in  the  proposal  regarding  the 
scope  of  18  AAC  50.335(u)  has  been 
resolved  and  is  no  longer  a  basis  for 
interim  approvals 

b.  Exemption  from  monitoring, 
recordkeeping,  reporting,  and 
compiiax^ce  certification  requirements. 
The  second  concern  raised  by  EPA  in 
the  proposed  interim  approval  was 
Alaska's  express  exemption  of 
insignificant  sources  that  are  subject 
only  to  generally  appUcable 
requirements  from  the  monitoring, 
recordkeeping,  reporting,  and 
compliance  certification  requirements 
set  forth  in.40  CFR  70.6.  See  18  AAC 
50.350(m)(3).  In  the  proposal,  EPA 
explained  why  it  believe»that  part  70 
does  not  allow  such  sources  to  be 
exempt  from  the  monitoring, 
recordkeeping,  reporting,  and 
compliance  certification  requirements  of 
40  CFR  70.6.  but  that  part  70  instead 
provides  only  a  limited  exemption  from 
some  permit  application  requirements 
for  insignificant  sources.  61  FR  49096- 
49097. 

EPA  also  discussed  EPA's  March  5, 
1996,  guidance  document  entitled 
"White  Paper  Number  2  for  Improved 
Implementation  of  the  Part  70  Operating 
Permits  Program"  fit>m  Lydia  N. 
Wegman,  Deputy  Director,  Office  of  Air 
Quality  Planning  and  Standards,  to 
Regional  Air  Directors  ("White  Paper 
No.  2"),  which  specifically  addresses 
how  title  V  permits  can  address 
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insignificant  emission  units  and 
activities  subject  to  generally  applicable 
requirements  in  a  State  implementation 
plan  in  a  manner  that  minimizes  the 
burden  associated  with  the  peifhiitfing  of 
such  emission  units  and  activities. 
Briefly  summarized.  White  Paper  No.  2 
makes  clear  that  it  is  within  the 
permitting  authority's  discretion  to 
decide  the  extent  to  which  additional 
raoaitoring  (beyond  that  provided  in  the 
applicable  requirement  itself)  will  be 
required  in  the  title  V  permit  for 
insignificant  emission  units  or  activities 
subject  to  generally  applicable 
requirements,  based  on  the  likelihood 
that  a  violation  could  occur  from  those 
emission  units  w  activities.  White  Paper 
No.  2,  however,  in  no  way  suggests  that 
emission  units  and  activities  subject  to 
applicable  requirements  can  be 
exempted  from  compliance  certification, 
even  on  a  permit-by-permit  basis.  61  FR 
49096. 

EPA  also  discussed  in  the  September 
18.  1996,  proposal  the  effect  of  the 
recent  Ninth  Qrcuit  decision  addressing 
EPA's  action  cm  similar  insignificant 
source  regulations  submittedas  part  of 
Washington's  title  V  program.  Western 
States  Petroleum  Association  jf.  EPA,  87 
F.3d  280  (9tfi  Cir.  1996)  {"WSPA").  The 
WSPA  case  concerned  EPA's  intarim 
approval  of  the  Washington  State 
operating  permits  program,  which  also 
contains  an  exemption  ^t)m  monitoring, 
recordkeeping,  reporting,  and 
compliance  certification  requirements 
for  insignificant  emission  units  and 
activities  subject  to  generally  appUcable 
SIP  requirements. 2  See  60  FR  62992. 
62996  (December  3, 1995)  (final  interim 
approval  of  Washington  title  V  program 
basisd  on  exemption  of  insignificant 
emission  units  from  certain  permit 
content  requirements);  60  FR  50166, 
50171  (Sei^mber  28.  1995)  (proposed 
interim  approval  of  Washington's  tiUe  V 
program  on  same  basis).  The  petitioners 
in  the  WSPA  case  challenged  EPA's 
identification  of  this  exemption  as 
grounds  for  interim  approval,  asserting 
that  such  an  exemption  was.allowed  l^ 
part  70.  and  that  EPA  had  acted 
iaamsislently  by  approving  other  title  V 
programs  wi^  similar  exemptions.  The 
Ninth  Qrcuit  did  not  opine  on  whether 
EPA's  position  on  Washington's 
insignificant  emission  units  regulations 
was  consistent  with  part  70.  The  Court 
did.  however,  find  that  EPA  had  acted 
inconsistently  in  its  titie  V  approvals, 
and  had  failed  to  explain  the  departure 
bom  precedent  the  Court  perceived  in 
the  Washington  interim  approval.  The 
Court  then  ordered  EPA  to  fully  approve 


'  The  Alaska  insignificant  source  provision*  ara 
modeled  closely  after  the  Washington  provisions. 


Washington's  insignificant  emission 
unit  regulations.  Since  the  September 
18. 1996,  proposal,  the  Ninth  Circuit  has 
denied  EPA's  request  for  rehearing  on 
the  remedy  ordered  by  the  Court. 

In  the  Alaska  proposal.  EPA 
explained  in  detail  why  it  believed  its 
inconsistencies  in  approving  State 
insignificant  emission  unit  provisions  in 
other  title  V  permit  programs  were 
minimal.  EPA  first  demonstrated  that,  of 
the  eight  title  V  programs  cited  by  the 
WSPA  Court  as  inconsistent  with  EPA's 
decision  on  Washington's  regulations, 
four  of  them  (Masslchusetts,  North 
Dakota,  Knox  Coxmty,  Tennessee,  and 
Florida)  were  in  fact  consistoit  witii 
EPA's  position  that  insignificant  sources 
subject  to  appUcable  requirements  may 
not  be  exempt  firom  permit  content 
requirements.  EPA  then  stated  that  it 
was  still  evaluating  for  consistency  the 
other  four  programs  cited  by  the  Coxut 
as  inconsistent  with  EPA's  decision  on 
Washington's  program  (Hawaii,  Ohio, 
North  Carolina,  and  Jefferson  County, 
Kentucky)  and  that  these  four  programs 
may  ultimately  be  determined  to 
impermissibly  exempt  insignificant 
emission  units  from  permit  content 
requirements.  EPA  notid,  however,  that 
as  of  September  1996,  EPA  had  given  or 
{Hoposad  to  give  full  or  interim 
approval  to  113  State  and  local  titie  V 
programs,  and  that,  at  most,  only 
Hawaii,  Ohio,  North  Carolina,  and 
Jefferson  County,  Kentucky,  presented 
inconsistencies  with  EPA's  proposed 
action  on  Alaska's  insignificant  source 
regulations.  EPA  concluded  that  these 
four  potential  inconsistencies 
represented  a  relatively  minor  set  of 
deviations  fivna  EPA's  normal  policy  as 
manifseted  i»  the  vast  majority  of  title 
V  program  approvals  and  in  White 
Paper  No.  2.  61  FR •9096-69097. 

The  coauno^ter  aaised  several  issues 
with  respect  to  EPA's  proposal  that 
Alaska  eliminate  the  exemption  firom 
monitoring,  recordkeeping,  reporting, 
and  compliance  certification 
requirements  for  insignificant  sources 
subject  to  generally  applicable 
requirements.  First,  the  commenter 
asserted  that  the  Alaska  insignificant 
source  rules  satisfy  all  applicable 
gatekeepers  set  forth  in  part  70  and 
incorporated  by  reference  the  positions 
stated  in  petitioners'  briefs  in  the  WSPA 
case  regarding  the  criteria  for  EPA 
review  of  State  and  local  tide  V 
programs.  In  essence,  the  commenter 
argued  that  part  70  allows  a  permitting 
authority  to  exempt  insignificant 
sources  subject  to  only  generally 
applicable  requirements  from  the 
monitoring,  recordkeeping,  reporting, 
and  compliance  certification 
requirements  of  40  CFR  70.6. 


EPA  has  addressed  at  length  its 
position  that  part  70  does  not  allpw  the 
exemption  of  insignificant  sources 
subject  to  generally  applicable 
•  requirements  from  the  monitoring, 
recordkeeping,  reporting,  and 
compliance  certification  requirements  of 
40  CFR  70.6  in  its  decisions  on  the 
Washington  titie  V  program,  the~ 
Tennessee  title  V  program,  the  proposal 
on  the  Alaska  title  V  program  and  the 
United  States  briefs  filed  in  Uie  WSPA 
case.  See  61  FR  49091  (proposed  interim 
approval  of  Alaska  title  V  program);  61 
FR  39335  (July  29,  1996)  (final  interim 
approval  of  Tennessee  title  V  program); 
61  FR  9661  (March  11, 1996)  (proposed 
interim  approval  of  Tennessee  title  V 
program);  60  FR  62992  (final  interim 
approval  of  Washington  title  V 
program);  60  FR  50166,  50171 
(September  28, 1995)  (proposed  interim 
approval  of  Washington  title  V 
program). 3  EPA  incorporates  by 
reference  the  analysis  set  forth  in  those 
dociuneots.  In  summary,  EPA  believes 
that  40  CFR  70.5  authorizes  a  permitting 
authority  to  grant  certain  reUef  for 
insignificant  emission  units  bom  title  V 
permit  application  raquisements  so  long 
as  no  application  omits  any  information 
necessary  to  determine  the  appUcability 
of  or  to  impose  any  applicable 
requiremei^Uerwoy^equired  fee. 
Nothing  iil^art  70,^u3wever,  authorizes 
a  permitting  authority  to  attempt  frcon 
the  title  V  permit  appUcable 
requirements  that  apply  to  insignificant 
emission  units;  any  monitoring, 
recordkeeping,  or  reporting  necessary  to 
ensure  CGonpUance  with  those  applicable 
requirements;  and  the  requirement  to 
certify  compliance  with  all  permit  terms 
and  conditions,  incliuling  those  that 
apply  to  insignificant  amission  units. 

Next,  the  commenter  disagreed  with 
EPA's  conclusion  that  EPA  has 
approved  programs  that  exempt 
insignificant  emission  units  subject  to 
applicable  requirements  baa  some  or 
all  permit  content  requirements  in  only 
a  handful  of  cases.  Specifically,  the 
conunenter  argued  that  the  plain 
language  of  the  Massachusetts  and 
Florida  programs  exempt  insignificant 
emission  units  from  permit  content 
reqiurements  and  that  EPA  has  since 
taken  or  proposed  action  on  three 
additional  programs  that  exempt 
insignificant  emission  units  bom  permit 
content  requirements.  The  commenter 
also  stated  that  the  majority  of  the  113 
programs  on  which  EPA  has  taken  or 
proposed  full  or  interim  approval  are  . 
silent  on  whether  insignificant  emission 
units  must  be  regulated  in  title  V 


'  'The  briab  filed  t>y  the  United  States  in  the 
WSPA  case  are  tn  the  docket. 
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permits  and  that  the  decision  to  exempt 
such  units  firom  monitoring, 
recordkeeping,  reporting,  and 
compliance  certification  will  therefore 
be  made  at  the  time  of  permit  issuance 
in  most  of  those  States. 

0>A  disagrees  with  the  commenter's 
assertions.  With  respect  to  the' 
Massachusetts  and  Florida  title  V 
programs,  EPA  acknowledged  in  the 
September  18, 1996,  Federal  Register 
notice  that  those  programs  do  appear  to 
exempt  insignificant  emission  units 
from  permit  content  requirements.  That 
does  not  end  the  inquiry,  however.  In 
acting  on  the  Massachusetts  program, 
EPA  carefully  examined  the  list  of 
exempt  activities  and  determined  that 
the  listed  activities  either  named 
activities  that  are  not  subject  to 
applicable  requirements  or  that  any 
applicable  requirement  implicated  by  a 
listed  activity  was  not  designed  to  be 
implemianted  by  addressing  emission 
imits  in  the  permit  (such  as  open 
burning  activities).  See^l  FR  49096  and 
"Addendum  to  Technical  Support 
Docimient  for  Proposed  Action  on 
Alaska  Title  V  Pn^ram  Insignificant 
Emission  Units  and  Activities,"  dated 
August  22, 1996.  With  respect  to 
Florida.  EPA  explained  its  view  that,  in 
order  to  remedy  the  deficiencies 
identified  by  EPA  in  the  Florida  interim 
approval  notice,  which  included  the 
State's  failure  to  include  gatekeeper 
language  that  assured  the  completeness 
of  permit  applications,  the  State  would 
necessarily  have  to  address  the 
exemption  created  from  permit  content 
requirements.  It  follows  that,  to  the 
extent  Florida's  regulations  can  be  read 
as  creating  an  exemption  frt>m  permit 
content,  this  should  also  be  considered 
grounds  for  EPA's  interim  approval  of 
Florida's  program.  61  FR  49097  and 
"Addendum  to  Technical  Support 
Document  for  Proposed  Action  on 
Alaska  Title  V  Prc^ram  Insignificant 
Emission  Units  and  Activities,"  dated 
August  22, 1996.  In  short,  EPA  believes 
that  its  decisions  on  the  Massachusetts 
and  Florida  title  V  programs  are 
consistent  with  its  position  that  part  70 
does  not  allow  insignificant  emission 
units  subject  to  applicable  requirements 
to  be  exempted  from  monitoring, 
recordkeeping,  reporting,  or  compliance 
certification  requi|ements. 

EPA  also  disagrees  with  the 
commenter's  unsupported  and 
unexplained  assertion  that  EPA's  final 
or  proposed  actions  on  the  Michigan, 
New  Hampshire,  and  South  Coast  Air 
QuaUty  Management  District  (South 
Coast)  programs  demonstrate  that  EPA 
continues  to  give  full  approval  to  title  V 
programs  that  exempt  insignificant 
emission  units  from  permit  contoit 


requirements.'*  EPA  has  carefully 
reviewed  the  relevant  portions  of  the 
regulations.  Federal  Roister  notices, 
and  supporting  dockets  for  each  these 
three  programs.  Each  of  these  programs 
does  contain  a  limited  exemption  fiom 
certain  permit  appfication  requirements 
or  the  requirement  to  list  certain 
equipment  in  the  permit.  EPA  is 
unaware  of  any  provision  in  any  of 
these  State  programs,*  however,  that 
exempts  insignificant  emission  units 
subject  to  applicable  requirements  from 
the  permit  content  requirements  of  40 
CFR  70.6.  For  a  more  detailed 
discussion  of  EPA's  conclusion  that  the 
Michigan,  New  Hampshire,  and  South 
Coast  programs  are  consistent  with 
EPA's  action  on  the  Alaska  program, 
please  refer  to  the  "Addendum  to 
Technical  Support  Document  for  Final 
Action  on  Aladu  Title  V  Program 
Insignificant  Emission  Units  and 
Activities"  in  the  docket. 

EPA  agrees  with  the  commenter  that 
the  majority  of  the  113  title  V  programs 
on  which  EPA  has  taken  or  proposed 
full  or  interim  approval  do  not  expressly 
state  that  insignificant  emission  units 
subject  to  appUcable  requirements  are 
subject  to  permit  content  requirements. 
EPA  vigorously  disagrees  with  the 
inference  drawn  by  the  commenter  frxnn 
this  foct.  namely,  that  these  title  V 
programs  implicitly  or  in  practice 
exempt  insignificant  emission  units 
from  permit  content  requirements.  EPA 
has  made  clear  in  the  Federal  Registo- 
notices  acting  on  the  Washington  and 
Tennessee  title  V  programs  that  part  70 
does  not  allow  the  exemption  of 
insignificant  emission  units  subject  to 
applicable  requirements  frt>m  the  permit 
content  requirements  of  40  CFR  70.6. 
EPA  also  discussed  this  position  at 
length  in  White  Paper  No.  2.  EPA's 
approval  of  State  and  local  title  V 
programs  has  be«i  based  on  the 
assimiption  that  the  State  ahd  local 
program  regulations,  which  in  many 
cases  closely  track  the  language  in  40 
CFR  7a6,  will  be  interpreted  in  the 
same  way  that  EPA  has  interpreted  part 
70.  In  additicKi,  except  perhaps  in  the 
handful  of  cases  in  which  EtVl  may 
have  approved  programs  whiclr*"»->' 
improperly  exempt  insignificant 
emission  units  with  applicable 
requirements  from  permit  content 
requirements,  EPA  has  required  that 
pwmits  issued  for  insignificant 
emission  units  subject  to  applicable 


*  The  commenter  did  not  explain  the  auertion 
that  EPA'i  proposed  action  on  the  Alaska  program 
was  incnnsittent  with  EPA's  proposed  or  final 
action  on  the  Michigan.  New  Hampshire,  and  South 
Coast  programs.  EPA  is  therefore  left  to  guess  at  the 
commenter's  concerns. 


requiremmits  comply  with  the 
requirements  of  section  70.6.  ' 

m  short,  where  a  State  or  local  title  V    <* 
program  does  not  specifically  exempt 
insignificant  emission  units  from  permit 
content  requirements,  EPA  has  assumed 
that  no  such  exemption  will  be  inferred 
and  has  therefore  not  objected  to  this 
aspect  of  the  program.  Where  EPA  has 
been  concerned  that  a  State  or  local 
program  could  be  interpreted  to  provide 
such  an  exemption  from  permit  content 
requirements,  EPA  has  clarified  its 
expectation  in  the  Federal  Register 
notice  acting  on  such  programs  that  the 
permitting  authorities  must  ensure  that 
all  permits  issued  "assiue  compliance 
with  all  applicable  requirements  at  the 
time  of  permit  issuance."  See  60  FR 
32603,  32608  Qune  23,  1995);  60  FR 
44799,  44801  (August  29, 1995).  If, 
during  implementation  of  such 
programs,  permits  are  issued  which  do 
not  comply  with  the  requirements  of 
section  70.6  with  respect  to  insignificant 
emission  imits  subject  to  applicable 
requiramoits,  EPA  would  consider  this 
grounds  for  objecting  to  individual 
permits,  40  CFR  70.8(c)(1),  as  well  as 
groimds  for  withdrawing  approval  of 
such  State  or  local  programs.  40  CFR 
70.10(c)(l)(u){B). 

In  simimary,  EPA  believes  that  there 
are  only  a  handful  of  programs  out  of 
the  more  than  113  that  EPA  has  acted 
or  proposed  action  on  as  of  this  date 
that  either  have  been  confirmed  to  be 
inconsistent  with  part  70  or  for  which 
consistency  is  still  an  unresolved  issue. 
These  are  Hawaii,  Ohio,  North  Carolina, 
and  Jefferson  Coimty,  Kentucky.^  In 
other  cases,  EPA  believes  that  it  has 
been  consistent  in  acting  in  accordance 
with  the  part  70  regulations  add  EPA's 
stated  poUcy,  as  evidenced  in  the 
Washington  and  Tennessee  title  V 
interim  approvals  and  White  Paper  No. 
2,  of  not  giving  full  approval  to  title  V 
programs  that  exempt  insignific:ant  ' 

emission  unitf  subject  to  appUcable 
requirements  from  some  or  all  permit 
content  requirements. 

EPA  stated  in  its  September  18, 1996, 
proposal  on  Alaska's  program  that  EPA 
would  determine  which  title  V 
programs  are  in  fact  inconsistent  with 
the  part  70  requirements  regarding 
inclusion  of  all  applicable  requirements 
in  permits,  and  would  act  to  either  bring 
those  programs  into  consistency  with 
part  70  or  to  explain  any  departures. 
EPA  has  given  further  consideration  to 
the  treatment  of  insignificant  emission 
units  in  title  V  permits  in  general  since 
the  September  18, 1996,  proposal  and 


'This  list  excludes  those  prognms  where  the 
inconsistency  was  identified  as  an  interim  approval 
issue. 


< 
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plans  to  address  the  issue,  as  well  as 
any  potentially  inconsistent  programs, 
as  follows.  EPA  intends  to  publish  a 
notice  of  proposed  rulemaking  that  will 
serve  two  purposes.  First,  it  will 
propose  to  add  clarifying  language  to  40 
CFR  70.6  that  will,  make  clear  EPA's 
position  that  insignificant  emission 
units  that  are  subject  to  applicable 
requirements  may  not  be  excluded  from 
part  70  permits  and  permit  content 
requirements.  EPA  Iwlieves  this 
requirement  is  clear  under  the  current 
part  70  regulations,  but  wishes  to  put  to 
rest  the  continuing  dispute  over  the 
meaning  of  the  ciurent  regulations.  In 
this  regard,  the  notice  will  also  reiterate 
the  guidance  EPA  has  provided  in 
White  Paper  No.  2  regarding 
possibilities  for  streamlined  treatment  of 
insignificant  emission  units  subject  only 
to  generally  applicable  requirements. 

Second,  the  notice  will  solicit 
comment  as  to  whether  part  70  should 
be  revised  to  allow  for  an  approach 
similar  to  that  taken  in  the  State  of 
Washington  and  Alaska.  EPA  believes  at 
this  time  that  it  has  answered  the 
legitimate  implementation  concerns 
associated  with  this  Issue.  However, 
scHne  States  continue  to  request 
additional  flexibility.  EPA  believes 
these  requests  deserve  a  fair  hearing, 
and  so  will  request  comments 
explaining  exactly  what  implementation 
concerns  remain,  and  how  part  70  might 
be  revised  to  address  these  concerns. 
EPA  will  also  request  comment  on  how, 
if  part  70  were  to  be  amended,  rule 
language  could  be  crafted  to  retain 
appropriate  limitations  and  safeguards. 
Specifically,  EPA  will  seek  to 
understand  how  part  70  could  be 
structured  so  that  (1)  excluded  units 
would  be  truly  small  and  (2)  the 
flexibility  to  exclude  subject  units 
^ywuld  be  limited  to  requirements  that 
are  truly  generic,  that  is,  universally 
applicable. 

EPA  expects  that  this  rulemaking  will 
result  in  either  the  addition  of  clarifying 
language  that  confirms  EPA's 
interpretation  of  the  current  part  70 
regulations,  or  in  revisions  to  part  70 
that  will  allow  a  new  level  of  flexibility 
for  insignificant  emission  units  subject 
to  generaUy  applicable  reqviirements.  In 
either  case,  programs  that  are 
inconsistent  vrith  part  70  as  it  stands  at 
the  conclusion  of  this  forthcoming 
rulemaking  will  be  required  to  submit 
program  corrections  within  a  specified 
time  period.  Although  EPA  has 
authorify  to  require  inconsistent 
programs  to  make  corrections  more 
expeditiously,  EPA  does  not  wish  to 
make  States  conduct  serial  program 
adjustments  on  the  same  issue.  Given 
the  narrow  scope  of  the  forthcoming 


rulemaking,  EPA  believes  it  can  be 
finalized  relatively  quickly. 

EPA  believes  that  it  can  best  ensure 
the  consistency  required  by  the  Ninth 
Grcuit  in  the  WSPA  case  by  requiring 
Alaska  to  meet  the  same  requirements 
imder  the  current  part  70  regulations 
that  EPA  has  applied  to  all  but  perhaps 
a  handful  of  title  V  programs,  namely, 
that  insignificant  emission  units  subject 
to  applicable  requirements  may  not  be 
exempted  firom  tne  monitoring, 
recordkeeping,  reporting  or  compliance 
certification  requirements  of  40  CFR 
70.6.  As  discussed  below,  Alaska  will 
have  18  months  to  address  this  and  all 
other  interim  approval  issues  identified 
in  this  final  interim  approval.  This 
should  give  EPA  sufficient  time  to    '^  ' 
complete  the  forthcoming  rulemaking 
discussed  above  for  insignificant 
emission  imits  and  also  give  Alaska 
sufficient  time  to  respond  to  this 
lorthcoming  ruletnaldng  before 
expiration  of  the  two  year  interim 
approval  period. 

c.  Additional  issues  on  insignificant 
emission  units.  One  commenter  raised 
several  other  concerns  regarding  EPA's 
proposed  interim  approval  of  Alaska's 
regulations  for  insignificant  sources. 
The  commenter  stated  that  EPA 
incorrectly  asserted  that  18  AAC 
50.335(m)  requires  the  inclusion  of 
emission  data,  such  as  monitoring  data, 
for  insignificant  emission  units  in  the 
final  permit.  EPA  is  uncertain  of  the 
language  in  the  proposal  that  led  to  the 
comroenter's  concern.  18  AAC 
50.335(m)  requires  a  permit  application 
to  contain  reasonable  documentation 
consistent  with  the  requirements  of 
Alaska's  title  V  regulations  to  verify  the 
accuracy  and  adequacy  of  the 
information  submitted  in  the  permit 
application,  including  calculations  on 
which  the  information  is  based.  That 
provision  also  states  that  an  application 
may  not  omit  information  needed  to 
determine  the  applicability  of  or  to 
impose  any  applicable  requirement  t>r  to 
impose  any  fee.  the  so-called 
"applicable  requirements  gatekeeper" 
required  by  40  CFR  70.5.  EPA  stated 
that  this  "applicable  requirements 
gatekeeper"  applied  to  insignificant 
sources,  61  PR  49095,  and  it  is  perhaps 
this  language  that  concerned  the 
commenter.  EPA  did  not  intend,  by  this 
statement,  to  imply  that  a  permit 
application  must  contain  all  information 
identified  by  18  AAC  50.335(m),  such  as 
emission  data,  for  insignificant  sources. 
Instead,  EPA  intended  to  emphasize  that 
the  requirement  that  an  application  may 
not  omit  information  necessary  to 
determine  the  applicability  of  or  to 
impose  an  applicable  requirement  or  a 
fee  applies  to  insignificant  sources  as 


well  as  to  other  sources.  This  is  made 
clear  in  18  AAC  50.335(q)(2)  through  (4) 
as  well. 

The  commenter  also  asserted  that 
Alaska's  regulations  for  insignificant 
sources  adequately  ensure  that 
insignificant  sources  that  increase 
emissions  so  as  to  cause  them  tofall 
outside  of  the  regulatory  definition  of  an 
insignificant  source  must  then  be  | 

treated  as  significant  and  be  included  in 
the  operating  permit.  EPA  agrees  that 
the  Alaska  program  is  adequate  to 
ensure  that  insignificant  sources  which 
increase  emissions  so  as  to  be 
considered  significant  will  be 
appropriately  addressed  in  the  operating 
permit. 

The  commenter  next  states  that 
"EPA's  position  is  that  a  facility  must 
forever  verify  that  (insignificant  sources) 
do  not  increase  their  emissions  and 
violate  SIP  reqiurements."  The 
commenter  suggests  that  EPA's  position 
that  insignificant  sources  may  not  be 
exempt  wholesale  from  monitoring, 
recordkeeping,  reporting  and 
compliance  certification  requirements 
means  that  sources  will  have  to 
constantly  monitor  insignificant 
sources.  EPA  has  never  stated  or 
implied  that  facilities  must  engage  in 
constant  and  costly  monitoring  of 
insignificant  sources.  To  the  contrary,  in 
acknowledgement  of  the  legitimate 
concern  raised  by  the  commenter,  EPA 
has  given  clear  guidance  on  how 
insignificant  sources  subject  to 
applicable  requirements  can  be 
addressed  in  title  V  permits  in  a  manner 
that  minimizes  the  burden  associated 
with  the  permitting  of  such  sources.  See 
White  Paper  No.  2. 

The  commenter  next  states  that  "EPA 
would  be  satisfied  if  Alaska  established 
a  regulatory  presumption  that 
(insignificant  sources)  normally 
maintain  emissions  that  are 
insignificant."  The  commenter  appears 
to  have  misinterpreted  some  language  in 
the  September  18, 1996,  proposal.  EPA 
stated  that  a  State  could  meet  the 
monitoring,  recordkeeping,  and 
reporting  requirements  for  insignificant 
sources  subject  to  generally  applicable 
requirements  by  establishing  a 
regulatory  presumption  that  no 
additional  monitoring,  recordkeeping, 
and  reporting  is  necessary  for  such 
sources  to  assure  compliance,  so  long  as 
the  State  had  the  authority  to  impose 
such  requirements  on  a  case-by-case 
basis  if  necessary  to  ensure  compliance. 
61  FR  49096  n.  4.  This  is  one  method 
EPA  has  suggested  by  which  a  State  can 
meet  the  monitoring,  recordkeeping, 
and  reporting  requirements  of  40  GFR     , 
70.6  for  insignificant  sources  in  a 
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manner  that  imposes  minimal  burden 
on  soiuces  and  the  permitting  agency. 
The  commenter  also  stated  that  the 
present  Alaska  program  sufficiently 
prevents  insignificant  sources  from 
violating  applicable  requirements. 
Enhancing  and  ensuring  compliance  is 
indeed  a  major  goal  of  the  title  V 
program.  Congress  and  EPA  insisted  on 
certain  program  elements,  however,  to 
achieve  that  goal.  As  discussed  above, 
part  70  requires  permits  to  contain 
terms  and  conditions  necessary  to 
assure  compliance  with  all  appUcable 
requirements  and  requires  sources  to 
certify  compUance  with  all  permit  terms' 
and  conditions.  Part  70  contains  no 
exemption  for  insignificant  emission 
units  subject  to  applicable  requir(>Tnents. 
The  Alaska  program  contains  such  an 
exemption  and  therefore  does  not  meet 
the  requirements  of  part  70  for  permit 
content 

7.  Inspection  and  Entry  Requirements 

One  commenter  objected  to  EPA's 
concern  that  Alaska's  entry  and 
inspection  requirements  do  not  appear 
to  meet  the  requirements  of  40  CFR 
70.6(c)(2).  That  provision  states  that  all 
title  V  permits  must  contain 
"(i)nspection  and  entry  requirements 
that  require  that,  upon  the  presentation 
of  credentials  and  other  documents  as 
may  be  required  by  law,  the  permittee 
shall  allow  the  permitting  authority  or  . 
an  authorized  representative"  to 
conduct  specified  entry,  inspection, 
copying,  and  sampling  functions 
(emphasis  added). 

Tne  comparable  provision  of  Alaska 
law  requires  title  V  permits  to  contain 
the  following  provision: 

The  permittee  shall  allow  an  ofRcer  or 
employee  of  the  department  or  an  inspector 
authorized  by  the  department,  upon 
presentation  of  credentials  and  at  reasonable 
times  with  the  consent  of  the  owner  or 
operator  to  (conduct  specified  entry, 
inspection,  copying,  and  sampling 
iiinctioas). 

18  AAC  50.345(7)  (emphasis  added). 
See  also  AS  46.14.515  (statute 
authorizing  inspections  of  air  emission 
sources  ".upon  presentation  of 
credentials  and  at  reasonable  times  with 
the  consent  of  the  owner  or  operator) 
(emphasis  added);  AS  46.03.02(6) 
(same).  Where  an  owner  or  operator 
does  not  grant  consent,  the  permitting 
authority  must  obtain  a  warrant  under 
AS  46.03.860. 

In  the  September  18, 1996,  Federal 
Register  notit:e,  EPA  expressed  concern 
that  Alaska  law  explicitly  required  that 
owners  or  operators  consent  to  an 
inspection  or  that  the  Department  obtain 
a  warrant.  61  FR  49097.  EPA  therefore 
proposed  to  require,  as  a  condition  of 


fidl  approval,  that  Alaska  demonstrate 
to  EPA's  satisfoction  that  its  provision* 
for  entry  and  inspection  meet  the 
requirements  of  part  70. 

m  objecting  to  EPA's  proposal,  the 
commenter  stated  that  the  "other 
documents  as  may  be  required  by  laW" 
language  of  40  CFR  70.6(c)(2)  includes 
"the  reqtiirement  under  state  law  to 
present  a  warrant  prior  to  entry  in  cases 
where  consent  has  been  withheld  by  an 
owner  or  operatw."  The  commenter 
further  stated  that  Alaska  law  simply 
codifies  the  fundamental  constitutional 
protections  against  unreasonable  search 
and  seizure. 

The  language  in  part  70  concerning 
authority  for  inspection  and  entry  is 
almost  identical  to  the  language  that  has 
been  required  in  EPA-  and  State-issued 
permits  under  the  Clean  Water  Act,  the 
Resource  Conservation  and  Recovery 
Act  (RCRA),  and  the  Undergroimd 
Injection  Control  (UIC)  program  since 
1980.  See  40  CFR  122.41(i);  144.51(i); 
270.30(i);  see  also  45  FR  33290  (May  19, 
1980).  In  responding  to  commenters' 
concerns  in  the  promulgation  of  the 
Qean  Water  Act.  RCRA,  and  UIC 
regulations  that  this  language  did  not 
incorporate  a  reqtiirement  for  the 
presentation  of  a  warrant,  EPA  stated: 

Several  commenters  stated  that  the 
provision  should  incorporate  the  legal 
principles  set  forth  in  Marshall  v.  Barlow's, 
Inc.,  436  U.S.  307  (1978),  relating  to  the 
necessity  for  presentation  of  a  warrant  under 
appropriate  circumstances.  Some 
commenters  feared  that  by  including  entry 
and  inspection  requirements  as  a  permit 
condition,  EPA  might  be  requiring  permittees 
to  waive  certain  rights  under  the  Fotuth 
Amendment  to  the  United  States 
Constitution.  It  is  not  EPA's  intent  to  deprive 
any  permittee  of  its  Fourth  Amendment 
rights  as  interpreted  by  Supreme  Court 
decisions.  However,  we  have  retained  the 
general  wording  requiring  "presentation  of 
credentials  and  such  other  documents  as  may 
be  required  by  law"  because  of  the 
complexity  and  changing  nature  of  this  area 
of  law,  and  the  possibility  that  any  particular 
formulation  or  citation  could  be  inaccurate  at 
inapplicable. 

45  FR  33304-33305. 

That  the  "other  documents  as 
required  by  law"  language  is  included 
in  EPA-issued  p)ermits  issued  imder 
most  EPA  programs  ^  makes  clear  that 
the  r^evant  inquiry  is  what  documents 
are  required  as  a  matter  of  Federal  law 
as  a  condition  of  the  right  to  enter  and 
inspect  a  title  V  source  ^d  not,  as  the 
commenter  asserts,  what  other 
documents  may  be  required  as  a  matter 
of  State  law.  This  is  also  clear  from 
EPA's  response  to  comments  quoted 


*The  same  language  is  also  used  in  the  regulation 
setting  forth  the  raquiraments  for  title  V  permits 
issued  by  EPA  under  part  71.  See  40  CFR  713(cX2k 


above.  EPA  beUeves  the  same  is  true 
under  40  CFR  70.6(c)(2).  The  purpose  of 
titl6  V  and  part  70  is  to  set  forth 
minimum  requirements  for  approval  of 
State  programs.  EPA's  clear  intent  to  set 
the  Federal  reauirements  for  «itry  and 
inspection  as  the  minimum  standiard  in 
order  to  prevent  States  from  imposing 
additional  restrictions  on  the  permitting 
authority's  right  to  enter  and  inspect 
Thus,  for  example,  to  the  extent  a  State 
requites  a  warrant  as  a  condition  of 
entry  where  none  is  required  as  a  mattw 
of  Federal  law,  EPA  believes  the  State 
program  would  not  quahfy  for  full  title 
V  approval.  Similarly,  if  a  State  imposes 
restrictions  on  obtaining  a  warrant  that 
are  more  burdensome  than  the 
requirements  for  obtaining  a  warrant 
imder  Fedwal  law,  the  Stat6  program 
would  not  qualify  for  full  approval. 

EPA  does  not  necessarily  agree  that 
Marshall  v.  Barlow's  precludes 
warrantless  inspections  under  section 
114  of  the  Qean  Air  Act.  See  New  YoA 
V.  Burger.  482  U.S.  691  (1987) 
(warrantless  search  of  automobile 
junkyard  conducted  pursuant  to  a  State 
statute  authorizing  inspection  of  such 
commercial  property  falls  within 
exception  to  the  warrant  requirement  for 
administrative  inspections  of 
pervasively  regulated  industries).  EPA's 
long-standing  policy  in  conducting 
inspections  imder  the  Qean  Air  Act 
however,  is  to  first  seek  the  consent  oi 
the  owner  or  operator  before  entering 
and  inspecting  a  facility  and,  if  such 
consent  is  denied,  to  obtain  a  warrant  to 
confirm  EPA's  statutory  authority  to 
enter  and  inspect.  See  Memorandum 
entitled  "Effect  of  Supreme  Court 
Decision  in  Marshall  v.  Barlow's,  Inc.. 
on  EPA  information  Gathering 
Authority,"  from  EPA  General  Coimsel 
to  Assistant  Administrators,  dated  jime 

29. 1978  (hereinafter,  "Barlow  OCX. 
Memo");  Memorandum  entitled 
"Conduct  of  Inspections  After  the 
Barlow's  Decision,"  frx>m  EPA  Assistant 
Administrator  for  Enforcement  to 
Regional  Administrators,  dated  April 

11. 1979  (hereinafter,  "Barlow  OE 
Memo").  This  is  based  on  EPA's  belief 
that  it  is  less  resovuce  intensive  in  the 
long  run  to  take  the  precautionary 
action  of  obtaining  a  warrant  than  it 
would  be  to  htigate  the  issue  imder  each 
of  the  environmental  laws. 

Although  Alaska  law,  at  first  glance, 
appears  cotisistent  with  EPA's  policy, 
FPA  remains  concerned  that  Alaska  law 
may  be  more  restrictive  than  federal 
law.  There  are  several  areas  where  a 
right  of  warrantless  entry  clearly  exists 
under  federal  law.  For  example,  a 
warrantless  inspection  is  permissible  in 
emergencies,  such  as  situations 
involving  potential  imminent  hazards  or 
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the  potential  destruction  of  evidence. 
See  Camera  v.  Municipal  Court,  387 
U.S.  523  (1967);  see  also  Barlow  OCX- 
Memo,  p.  2,  n.  4;  Barlow  OE  Memo,  jp. 
5.  Furthermore,  under  the  "open  fields" 
and  "plain  view"  doctrines, 
observations  by  inspectors  of  things  that 
are  able  to  be  seen  by  anyone  in  lawful 
position  or  place  to  make  such 
observations  do  not  require  a  warrant. 
See  Dow  Chemical  Company  v.  United 
States,  476  U.S.  227,  238  (1986);  Oliver 
v.  United  States,  466  U.S.  170, 179 
(1984);  Reeves  Brothers.  Inc.  v.£PA.  No. 
94-0053-L  (W.D.  Va.  April  11, 1995); 
see  also  Barlow  OE  Memo,  p.  6.  The 
express  requirement  in  AS  46.14.515 
and  18  AAC  50.345(7)  that  an  owner  or 
opetator  consent  to  an  inspection  could 
be  interpreted  to  constrain  these  clear 
exceptions  to  the  warrant  requirement. 
For  example,  Alaska  law  could  be 
interpreted  to  require  the  consent  of  an 
owner  or  operator  before  a  Department 
inspector  enters  property  that  would 
otherwise  be  classifijed  as  "open  fields" 
and  from  which  an  inspector  would  be 
authorized  under  Federal  law  to  gather 
information  and  conduct  observations 
without  a  warrant.  Moreover,  as 
discussed  above,  warrants  are  not 
required  for  administrative  searches  of 
pervasively  regulated  industries  under 
certain  circumstances.  See  New  York  v. 
Burger,  482  U.S.  691.  In  addition,  an 
Alaska  Supreme  Court  case  cited  by  the 
Alaska  Attorney  General  as  well  as  the 
commenter  states  that  the  protections 
afforded  by  the  Alaska  Constitution 
against  warrantless  entry  are  greater 
than  provided  by  the  Fourth 
Amendment.  See  Woods  and  Rhode,    , 
Inc.  V.  DepartmeuLof  Labor,  565  P.2d 
138, 148  (Alaska  1^7).  EPA  therefore 
continues  to  believeihat  Alaska  must 
demonstrate  to  EPA's'satisfaction,  as  a 
condition  of  full  approval,  that  the 
restrictions  on  its  authority  to  enter, 
inspect,  copy  reccHtis,  and  sample  do 
not  exceed  the  restrictions  that  apply  as 
a  matter  of  federal  law  under  40  CFR 
70.6(c)(2). 

8.  Compliance  Certification 

In  the  proposal,  EPA  stated  that 
Alaska's  provisions  regarding 
compliance  certification  do  not  appear 
to  comply  with  the  requirements  of  40 
CFR  70.6(c)(5).  which  requires 
compUance  certification  "with  terms 
and  conditions  contained  in  the  permit, 
including  emission  limitations, 
standards,  and  work  practice 
requirements."  The  Alaska  regulations 
require  compliance  certification  only 
with  specified  requirements.  See  61  FR 
49098.  One  commenter  stated  that  the 
phrase  "including  emission  limitations, 
standards,  or  work  practices"  in  40  CFR 


70.6(c)(5)  is  an  exclusive  list  of  the      ^ 
conditions  in  a  permit  that  require 
certification.  EPA  vigorously  disagrees. 
The  phrase  must  be  read  in  context  of 
the  entire  provision,  which  states  that  a 
permit  shall  contain  "Requirements  for 
compliance  certification  with  terms  and 
conditions  contained  in  the  permit. 
including  emission  limitations, 
standards,  or  work  practices." 
(emphasis  added).  The  phrase  "terms 
and  conditions  contained  in  the  permit" 
is  all  inclusive  and  covers  all  applicable 
requirements  and  other  provisions 
required  by  part  70  to  be  contained  in 
a  permit,  not  just  emission  limitations, 
standards,  or  work  practices.  For 
example,  a  requirement  in  40  CFR  part 
60  that  a  source  install,  maintain,  and 
operate  continuous  emission  monitors 
in  conformance  with  certain 
performance  sp>ecifications  is  a 
monitoring  requirement  of  an  applicable 
requirement  that  requires  a  compliance 
certification.  Similarly,  compliance  with 
"gapfilling"  monitoring,  recordkeeping, 
or  reporting  required  under  40  CFR 
70.6(a)  is  a  part  70  requirement  that 
requires  certification. 

m  further  support  of  its  position,  the 
commenter  points  to  language  in  40  CFR 
70.6(c)(5)(iii)(A)  stating  that  compliance 
certifications  must  include  an 
"identification  of  each  term  or  condition 
of  the  permit  that  is  the  basis  of  the 
certification."  The  commenter  believes 
this  language  implies  that  not  all  terms 
and  conditions  need  be  identified  in  the 
certification.  Again,  EPA  disagrees.  It 
would  be  both  imreasonable  and 
inconsistent  with  section  504(c)  of  the 
Act  if  a  source  was  not  required  to 
certify  compliance  with  otherwise 
applicable  requirements  and  part  70 
requirements  contained  in  a  title  V 
permit.  Therefore,  EPA  maintains  that 
the  Alaska  provisions  for  compliance 
certification  fail  to  comply  with  the 
requirements  of  40  CFR  70.6(c)(5)  and 
must  be  revised  in  order  to  receive  full 
approval. 

9.  Affirmative  Defense  for  Emergencies 

In  the  proposal,  EPA  stated  that  » 

Alaska's  affirmative  defense  for 
unavoidable  emergencies,  malfunctions, 
and  nonroutine  repairs  was  broader 
than  the  affirmative  defense  allowed 
under  part  70  for  emissions  in  excess  of 
technology-based  standards  due  to 
emergencies  under  40  CFR  70.6(g)  for 
two  reasons,  the  definition  of 
technology-based  standards  and  the 
reporting  period.  See  61  FR  49098.  One 
commenter  argued  that  Alaska's 
emergency  provisions  are  consistent 
with  40  CFR  70.6(g),  although  the 
commenter  addressed  only  one  the 
definition  of  technology-biased  standard. 


Specifically,  the  commenter  stated  that 
the  use  of  the  word  "primarily"  in  the 
Alaska  definition  of  "technology-based 
emission  standard"  is  consistent  with 
part  70.  EPA  disagrees.  EPA  defines  a 
technology-based  standard  as  one  for 
which  the  stringency  of  the  standard  is 
not  based  on  considerations  of  air 
quality  impacts  of  the  source  or  source 
category  in  question,  but  instead  based 
on  a  determination  of  what  is 
technologically  feasible.  59  FR  45530. 
45559  (August  31, 1995).  The  Alaska 
definition,  however,  could  allow,  many 
SIP  emission  limitations  to  be 
considered  to  be  technology-based 
emission  standards.  The  determination 
of  emission  limitations  needed  to  ensure 
attainment  and  maintenance  of  NAAQS 
necessarily  includes  consideration  of 
what  is  technologically  feasible  for 
sources  contributing  to  the  air  quality 
problem,  and  in  many  cases  the  final 
emission  limitations  are  based  entirely 
on  what  is  technologically>  feasible. 
However,  such  SIP  emissicm  limitations 
are  considered  to  be  health-based 
emission  limitations  and  not 
technology-based  emission  standards 
since  th^  are  specifically  established  to 
ensure  attainment  and  maintenance  of 
the  NAAQS.  Furthermore,  many 
emission  limitations  in  PSD  permits  are 
set  at  levels  equivalent  to  that  of  "best 
available  control  technology"  (BACT) 
limits.  However,  emission  limits  in  PSD 
permits  whose  purpose  is  to  protect  the 
NAAQS  and  PSD  increments  are 
considered  health-based  emission 
limitations,  even  if  they  are  identical  in 
strixigency  to  the  BACT  limits. 
Therefore,  EPA  continues  to  believe  that 
the  Alaska  emergency  provisions  are 
inconsistent  with  the  requirements  of  40 
CFR  70.6(g)  and  must  be  revised  in 
order  to  obtain  full  approval.'' 

10.  Minor  Permit  Modification 
Procedures 

One  commenter  requested 
clarification  regarding  EPA's  finding 
that  the  State's  provisions  for  minor 
permit  modifications  do  not  conform  to 
EPA's  requirements  regarding  changes 
to  monitoring,  reporting,  and 
recordkeeping  terms  and  conditions. 
EPA's  regulations  state  that  "every 
relaxation  of  reporting  or  recordkeeping 
permit  terms  shall  be  considered 
significant,"  40  CFR  70.7(e)(4),  and 
must  be  processed  as  a  significant 
permit  modification.  In  contrast,  the 
Alaska  regulation  requires  only  changes 


^The  commenter  did  not  address  EPA's  concern 
that  the  Alaska  regulations  allow  sources  more  time 
than  allowed  by  part  70  to  submit  notice  of  an 
emergency  to  the  permitting  authority.  See  61  FR 
49098.  This  also  remains  as  an  interim  approval 
issue. 
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that  "materially  alter  or  reduce"  the 
frequency,  accuracy,  or  precision  of 
existing  reporting  requirements  to  be 
processed  as  a  significant  permit 
modification.  EPA  expressed  concern 
that  the  Alaska  program  would  allow  a 
relaxation  of  reporting  or  recordkeeping 
requirements  to  be  processed  as  a  minor 
permit  modification  so  long  as  the 
revision  did  not  "materially  alter  or 
reduce"  the  frequency,  acciuacy,  or 
precision  of  existing  reporting 
requirements.  See  61  FR  49099.  The 
commenter  asked  how  rep>orting  or 
recordkeeping  could  be  relaxed  without 
materially  altering  or  reducing  the 
frequency,  accuracy,  or  precision  of 
existing  requirements.  The  term 
"materially"  is  defined  in  the  Random 
House  Dictionary  of  the  English 
Language  as  "to  an  important  degree; 
considerably."  EPA  therefore  believes 
that  not  eveiy  change  that  alters  or 
reduces  the  frequency,  accuracy,  or 
precision  of  existing  requirements 
would  be  required  to  be  processed  as  a 
significant  permit  modification  under 
Alaska  law.  As  a  result,  EPA  continues 
to  maintain  that  the  Alaska  procedures 
for  minor  permit  modifications  fail  to 
comply  with  the  provisions  of  40  CFR 
70.7(e)  with  respect  to  changes  to 
reporting  or  recordkeeping 
requirements. 

C.  Response  to  Public  Comment  on 
Propaised  Section  112  Approval  in  Part 
and  Disapproval  in  Part 

The  only  comments  EPA  received  on 
its  proposed  actions  under  section  112 
were  from  the  State  of  Alaska.  The  State 
commented  on  EPA's  belief  that  sources 
could  "net  out"  of  State  preconstruction 
review  requirements,  but  could  not 
avoid  preconstruction  review  under  the 
federal  program.  See  61  FR  49102.  The 
State  appeared  to  agree  with  EPA's 
interpretation  on  "net  outs"  but 
disagrees  with  EPA's  contention  that  40 
CFR  63.5(b]  could  be  applicable  to  a 
source  that  does  not  have  the  potential 
to  emit  hazardous  air  pollutants  (HAPs) 
in  quantities  greater  than  me^or  souirce 
levels.  Regarding  the  latter,  EPA  has 
reviewed  this  issue  in  further  detail  and 
has  concluded  that,  at  present,  Alaska's 
interpretation  is  correct  in  that  EPA  has 
not  set  lower  quantity  cutoffs  for 
defining  a  major  source.  Therefore,  EPA 
believes  this  is  no  longer  groimds  for 
disapproval. 

With  respect  to  the  fact  that  sources 
could  "net  out"  of  preconstruction 
review  as  a  matter  of  State  law,  Alaska 
has  requested  that  EPA  grant  partial 
approval  under  the  authority  of  CAA 
section  112(1)  and  40  CFR  63.93  to  its 
rule  substitution  request  in  light  of  the 
fact  that  Alaska  does  not  have  adequate 


authority  to  administer  18  AAC  50.300 
for  all  potential  situations  where  40  CFR 
63.5(b)(3)  is  applicable.  EPA  is  denying 
this  request  for  two  reasons:  (1)  Based 
on  previous  experience  with  partial 
.delegations  in  the  PSD  program,  EPA 
has  found  practical  implementaticm  of 
such  a  S3^em  to  be  cumbersome  and 
one  which  may  place  added  liabiUty  on 
a  source  should  it  fail  to  obtain  approval 
from  the  proper  agency.  In  this  regard, 
in  order  to  obtain  approval  to  substitute 
its  State  rule,  Alaska  must  amend  18 
AAC  50.300  so  that  it  does  not  allow 
newly  constructed  major  HAP  sources 
to  "net  out"  of  state  preconstruction 
review.  (2)  EPA  does  not  yet  have  the 
authority  under  section  112(1)  of  the 
CAA  or  40  CFR  part  63.  subpart  E.  to 
approve  partial  delegation  requests  of 
this  nature. 

m.  Final  Action  and  Implications 

A.  Title  V 

EPA  is  promulgating  fined  interim 
approval  of  the  operating  permits   ' 
program  submitted  by  Alaska  on  May 
31, 1995,  and  supplemented  on  August 
16, 1995,  February  6, 1996,  February  27, 
1996,  July  5, 1996,  August  2, 1996,  and 
October  17, 1996.  The  State  must  make 
the  following  changes  to  receive  full 
■  approval." 

1.  Applicabihty  of  Permit  Program 
Requirements 

The  Alaska  definition  of  "regulated 
air  contaminant"  in  AS  46.14.990(21)  is 
inconsistent  with  the  EPA  definition  of 
the  term  "regulated  air  pollutant"  in  40 
CFR  70.2  in  that  it  does  not  adequately 
cover  pollutants  required  to  be  regulated 
under  section  112(j)  of  the  Act.  As  a 
condition  of  full  approval,  Alaska  must 
demonstrate  to  EPA's  satisfaction  that 
its  definition  of  "regulated  air 
contaminant"  is  consistent  with  EPA's 
definition  of  "regulated  air  pollutant"  in 
40  CFR  70.2. 

2.  AppUcable  Requirements 

The  Alaska  definition  of  "applicable 
requirement"  does  not  include  all  of  the 
EPA  regulations  implementing  title  VI 
(40  CFR  part  82)  but  only  subparts  B 
and  F.  Although  EPA  has  proposed  to 
revise  40  CFR  part  70  to  limit  the 
definition  of  "applicable  requirement" 
to  only  those  provisions  promulgated 
under  sections  608  and  609  of  the  Act 
(which  EPA  has  promulgated  in  40  (7R 
part  82,  subparts  B  and  F),  this  proposed 
revision  is  not  yet  adopted.  Should  EPA 


*S«e  the  dUcuMion  In  EPA't  proposed  mtwim 
approval  for  a  full  dUcuMion  of  EPA's  finding*  as 
to  why  the  Alaska  program  does  not  fully  oaeet 
EPA's  requirements  in  these  respects.  See  61  FR 
49096-«9100. 


revise  part  70  as  proposed,  Alaska's 
rules  will  be  consistent  and  no  revisions 
will  be  needed.  However,  if  EPA  does 
not  revise  part  70  as  proposed,  Alaska 
must  adopt  and  submit  appropriate 
revisions  as  a  condition  of  interim 
approval. 

3.  Authority  to  Implement  Section  112 
Requirements 

Alaska  has  not  adopted  by  the 
requirements  of  40  CFR  part  61  subpart 
I  (radionudide  NESHAP  for  facilities 
licensed  by  the  Nuclear  Regulatory 
Commission).  EPA  is  requiring,  as  a 
condition  of  full  approval,  that  Alaska 
update  its  incorporation  by  refoence  to 
include  all  of  the  NESHAP  that 
ciirrently  apply  to  title  V  sources  in 
Alaska. 

4.  Insignificant  Emission  Units 

The  Alaska  program  improperly 
exempts  insignificant  soiux»s  subject  to 
appUcable  requirements  fitnn 
monitoring,  recordkeeping,  reporting, 
and  compliance  certification 
requirements.  Alaska  must  eliminate 
this  exemption  as  a  condition  of  full 
approval.    ' 

5.  Emissions  Trading  Provided  for  in 
AppUcable  Requirements 

The  Alaska  program  does  not  r«nt«iii 
a  provision  implementing  the  part  70 
requirement  that  the  permitting 
authority  must  include  terms  and 
conditions,  if  the  permit  applicant 
requests  them,  for  trading  of  emissions 
increases  and  decreases  in  the  permitted 
facility,  to  the  extent  that  the  appUcable 
requirements  provide  for  trading  such 
increases  without  a  case-by-case 
approval  of  each  emissions  trade.  See  40 
CFR  70.6(a)(10).  As  a  condition  of  fuU 
approval,  Alaska  must  ensure  that  its 
program  includes  the  necessary 
provisions  to  meet  the  requirements  of 
40  CFR  70.6(a)(10). 

6.  Inspection  and  En^'  Requirements 

Part  70  requires  each  title  V  permit  to 
contain  a  provision  allowing  the 
permitting  authority  or  an  authorized 
representative,  upon  presentation  of 
credentials  and  other  docimients  as  may 
be  required  by  law^to  perform  specified 
inspection  and  entry  functions.  See  40 
CFR  70.6(c)(2).  As  a  condition  of  fiiU 
approval,  Alaska  must  demonstrate  to 
0>A's  satisfaction  that  its  inspection 
and  entry  authority  meets  the 
requirements  of  40  CFR  70.6(c)(2)  and 
imposes  no  greater  restrictions  on  the 
State's  inspection  authority  than  exist 
luider  federal  law. 
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7.  Progress  Reports 

The  Alaska  program  does  not  require 
the  submission  of  progress  reports, 
consistent  with  the  applicable  schedule 
of  compliance  and  40  CFR  70.5(c)(8).  to 
be  submitted  in  accordance  with  the 
period  specified  in  an  applicable 
requirement.  See  40  CFR  70.6(c)(4).  As 
a  condition  of  full  approval,  Alaska 
must  demonstrate  to  EPA's  satisfaction 
that  its  program  comphes  with  the 
requirements  of  40  CFR  70.6(c)(4). 

8.  Compliance  Certification. 

The  Alaska  program  does  not  meet  the 
requirements  of  part  70  that  a  permitting 
program  contain  requirements  for 
compliance  certification  with  terms  and 
conditions  contained  in  the  permit, 
including  emissions  limitations, 
standards  or  work  practices.  See  40  CFR 
70.6(cK5):  As  a  condition  of  full 
approval,  Alaska  must  demonstrate  to 
B'A's  satisfaction  that  its  program 
complies  with  the  requirements  of  40 
CFR  70.6(c)(5). 

9.  General  Permits 

The  Alaska  provisions  for  general 
permits  fail  to  comply  with  the 
requirements  of  part  70  in  one  respect. 
The  Alaska  provisions  do  not  require 
that  applications  for  general  permits 
which  deviate  from  the  requirements  of 
40  CFR  70.5  otherwise  meet  the 
requirements  of  title  V.  See  40  CFR 
70.6(d)(2).  As  a  condition  of  full 
approval,  Alaska  must  demonstrate  to 
EPA's  satisfaction  that  appUcations  for 
general  permits  meet  the  requirements 
of  title  V. 

10.  Affirmative  Defense  for  Emergencies 

The  Alaska  program  does  not  comply 
with  .the  requirement  of  part  70  with 
respect  to  the  provisions  for  an 
affirmative  defense  to  an  action  brought 
for  noncompliance  with  a  technology- 
based  limitation  in  a  title  V  permit.  The 
Alaska  regulations  include  a  definition 
of  "technology-based  standard"  which 
is  broader  than  allowed  by  part  70  and 
the  Alaska  program  gives  a  permittee  u 
to  one  week  after  the  discovery  of  an 
exceedence  to  provide  ADEC  with 
written  notice  rather  than  within  two 
working  days  as  required  by  40  CFR 
70.6(g)(3)(iv).  As  a  condition  of  full 
approval,  Alaska  must  demonstrate  to 
Q'A's  satisfaction  thaAts  emergency 
provisions  are  consistent  with  the 
requirements  of  40  CFR  70.6(g). 

11.  Off-Permit  Provisions 

The  Alaska  program  does  not  comply 
with  the  part  70  "off-permit"  provisions 
which  require  the  permittee  to  keep  a 
record  at  the  facility  describing  each  off- 
permit  change  and  to  provide 


^, 


"contemporaneous"  notice  of  each  off- 
permit  change  to  EPA  and  the 
permitting  authority.  See  40  CFR 
70.4(b)(14).  Although  EPA  has  proposed 
to  revise  40  CFR  part  70  to  eliminate  the 
ofi-permit  requirements,  this  proposed 
revision  is  not  yet  adopted.  Should  EPA 
revise  part  70  as  proposed.  Alaska's 
rules  will  be  consistent  with  part  70  in 
this  respect  and  no  revisions  will  be 
needed.  However,  if  EPA  does  not  revise 
part  70  as  proposed,  Alaska  must  ensure 
that  its  program  requires  notice  and 
records  for  all  off-permit  changes  as  a 
condition  of  full  approval. 

12.  Statement  of  Basis 

The  Alaska  program  does  not  require 
the  permitting  authority  to  provide  and 
send  to  EPA,  and  to  any  other  person 
who  requests  it,  a  statement  that  sets 
forth  the  legal  and  factual  basis  for  the 
draft  permit  conditions  (including 
references  to  the  applicable  statutory  or 
regulatory  provisions).  See  40  CFR 
70.7(a)(5).  As  a  condition  of  full 
approval.  Alaska  must  demonstrate  to 
EPA's  satisfaction  that  its  program 
satisfies  the  requirements  of  40  CFR 
70.7(a)(5). 

13.  Administrative  Amendments 

The  Alaska  program,  which  allows 
alterations  in  the  identification  of 
equipment  or  components  that  have 
been  replaced  with  equivalent 
equipment  or  components  to  be  made 
by  administrative  amendment,  does  not 
comply  with  the  part  70  provisions 
which  authorize  States  to  allow  certain 
ministerial  types  of  changes  to  title  V 
permits  to  be  made  by  administrative 
amendment.  See  40  CFR  70.7(d).  As  a 
condition  of  fiill  approval.  Alaska  must 
revise  18  AAC  50.370(a)(5)(D)  to  expand 
the  prohibition  to  include  modifications 
and  reconstructions  made  pursuant  to 
40  CFR  parts  60, 61  and  63,  or  to 
eliminate  18  AAC  50.370(a)(5)  ftt>m  the 
list  of  changes  that  may  be  made  by 
administrative  amendment. 

14.  Minor  Permit  Modifications 

The  Alaska  program  does  not  comply 
with  the  part  70  provisions  which 
require  States  to  establish  procedures 
for  minor  permit  modifications  which 
are  substantially  equivalent  to  those  set 
forth  in  40  CFR  70.7(e),  for  several 
reasons.  First,  the  Alaska  program  does 
not  ensure  that  "every  significant 
change  in  existing  monitoring  permit 
terms  or  conditions  and  every  relaxation 
of  reporting  or  recordkeeping  permit 
terms  shall  be  considered  significant" 
See  40  CFR  70.7(e)(4).  Second,  the 
Alaska  program  does  not  ensure  that  an 
application  for  a  minor  permit 
modification  must  include  a  description 


of  the  change,  the  emissions  resulting 
from  the  change,  and  any  new 
applicable  requirements  that  mil  apply 
if  the  change  occurs.  40  CFR 
70.7(e)(2)(ii)(A).  Finally,  the  Alaska 
program  fails  to  include  provisions 
which  allow  minor  permit  modification 
procediues  to  be  used  for  permit 
modifications  involving  the  use  of 
economic  incentives,  marketable 
permits,  emissions  trading,  and  other 
similar  approaches  to  the  extent  that 
such  minor  permit  modification 
procedures  are  explicitly  provided  for  in 
an  appUcable  implementation  plan  or  in 
applicable  requirements  promulgated  by 
EPA.  See  70.7(e)(2)(B).  As  a  condition  of 
full  approval,  Alaska  must  demonstrate 
to  EPA  that  its  program  includes  the 
necessary  provisions  to  meet  the 
reqiiirements  of  40  CFR  70.7(e)(2)(B). 

15.  Group  Processing  of  Minor  Permit 
Modifications 

The  Alaska  program  does  not  conform 
with  the  provisions  of  part  70  which 
allow  a  permitting  authority  to  process 
as  a  group-certain  categories  of 
applications  for  minor  permit 
modifications  at  a  single  source  in  that 
the  Alaska  program  does  not  contain 
any  thresholds  for  determining  whether 
minor  permit  modifications  may  be 
processed  as  a  group.  See  40  CFR 
70.7(e)(3).  As  a  condition  of  full 
approval,  Alaska  must  demonstrate  that 
its  group  processing  procedures  are 
consistent  with  the  requirements  of  40 
CFR  70.7(e)(3). 

16.  Significant  Permit  Modifications 

The  Alaska  program  does  not  address 
the  part  70  requirement  that  a  State 
provide  for  a  review  process  that  will 
assure  completion  of  review  of  the 
majority  of  significant  permit 
modifications  within  9  months  after 
receipt  of  a  complete  application.  40 
CFR  70.7(e)(4)(ii).  As  a  condiUon  of  full 
approval,  Alaska  must  provide 
assurances  that  its  program  is  designed 
and  will  be  implemented  so  as  to 
complete  review  on  the  majority  of 
significant  permit  modifications  within 
this  timeframe. 

17.  Reopenings 

The  Alaska  program  provisions  for 
reopenings  fail  to  comply  with  part  70 
in  several  respects.  Firat.  the  Alaska 
program  does  not  require  reopening  in 
the  event  that  the  effective  date  of  a  new 
applicable  requirement  is  later  than  the 
permit  expiration  date  and  the  permit 
has  been  administratively  extended.  See 
40  CFR  70.7(f)(l)(i).  Second,  the  Alaska 
program  does  not  comply  with  part  70 
in  that  the  Alaska  program  merely 
authorizes  ADEC  to  reopen  a  permit 
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under  specified  ciruunstances,  where  as 
part  70  requires  that  a  permit  be 
reopenedif  ADEC  or  EPA  determine 
such  circumstances  exist.  See  40  CFR 
70.7(0(2)(iii).  Third,  the  Alaska  program 
also  fails  to  contain  required  procedures 
in  the  event  of  a  reopening  for  cause  by 
EPA.  See  40  CFR  70.7(g)(2)  and  (4). 
Finally,  the  Alaska  program  does  not 
include  provisions  assuring  that  t 

reopenings  are  made  as  expeditiously  as 
practicable.  See  40  CFR  70.7(f)(2).  As  a 
condition  of  full  approval,  Alaska  must 
demonstrate  to  EPA's  satisfaction  that 
its  provisions  for  reopenings  comply 
with  the  requirements  of  40  CFR  70.7(f) 
and  (g). 

18.  PubUc  Petitions  to  EPA 

The  Alaska  program  does  not  prohibit 
issuance  of  a  permit  if  EPA  objects  to 
the  permit  after  EPA's  45-day  review 
period  (i.e.,  in  response  to  a  petition). 
As  a  condition  of  full  approval,  Alaska 
must  demonstrate  to  EPA's  satisfaction 
that  Alaska's  provisions  regarding 
pubUc  petitions  to  EPA  con^)ly  with  the 
requirements  of  40  CFR  70.8(d). 

19.  Public  Participation 

The  Alaska  program  does  not  conform 
to  the  part  70  requirement  that  the 
contents  of  a  title  V  permit  not  be 
entitled  to  conHdential  treatment.  See 
40  CFR  70.4(b)(3)(viii).  As  a  condition  of 
full  approval,  Alaska  must  demonstrate 
to  EPA's  satisfaction  that  nothing  in  a 
title  V  permit  will  be  entitled  to 
confidential  treatment. 

This  interim  approval,  which  may  not 
be  renewed,  extends  until  December  7; 
1998.  During  this  interim  approval 
period,  Alaaka  is  protected  from 
sanctions,  and  EPA  is  not  obUgated  to 
promulgate,  administer,  and  enforce  a 
federal  operating  permits  program  in 
Alaska.  Permits  issued  under  a  program 
with  interim  approval  have  full  standing 
with  respect  to  title  V  and  part  70.  In 
addition,  the  1-year  time  period  under 
State  law  for  submittal  of  permit 
applications  by  subject  sources  and  the 
3-year  time  period  for  processing  the 
initial  permit  apphcations  begin  upon 
the  effective  date  of  this  interim 
approval. 

If  Alaska  fails  to  submit  a  complete 
corrective  program  for  full  approval  by 
June  5, 1998,  EPA  will  start  an  18- 
month  clock  for  mandatory  sanctions.  If 
Alaska  then  fails  to  submit  a  corrective 
program  that  EPA  finds  complete  before 
the  expiration  of  that  18-month  period, 
EPA  will  be  required  to  apply  one  of  the 
sanctions  in  section  179(b)  of  the  Act, 
which  will  remain  in  effect  until  EPA 
determines  that  Alaska  has  corrected  the 
deficiency  by  submitting  a  complete 
corrective  program.  Moreover,  if  the 


Administrator  finds  a  lack  of  good  faith 
on  the  part  of  Alaska,  both  sanctions 
under  section  179(b)  will  apply  aftw  the 
expirati(Hi  of  the  18-month  period  until 
the  Administrator  determines  that 
Alaska  has  come  into  compliance.  In 
any  case,  if,  six  months  after  application 
of  the  first  sanction,  Alaska  still  has  not 
submitted  a  corrective  program  that  EPA 
has  found  complete,  a  second  sanction 
will  be  required. 

If  EPA  disapproves  Alaska's  complete 
corrective  program,  EPA  Mfill  be 
required  to  apply  one  of  the  section 
179(b)  sanctions  on  the  date  18  mcmths 
after  die  effective  date  of  the 
disapproval,  unless  prior  to  that  date 
Alaska  has  submitted  a  revised  program 
and  EPA  has  determined  that  it 
corrected  the  deficiencies  that  prompted 
the  disapproval.  Moreover,  if  the 
Administrator  finds  a  lack  of  good  faith 
on  the  part  of  Alaska,  both  sanctions 
under  section  179(b)  shall  apply  alter 
the  expiration  of  the  18-month  period 
until  the  Administrator  determines  that 
Alaska  has  come  into  compUance.  In  all 
cases,  if,  six  months  after  EPA  appUes 
the  first  sanction,  Alaska  has  not 
submitted  a  revised  program  that  EPA 
has  determined  corrects  the 
deficiencies,  a  second  sanction  is 
required. 

m  addition,  discretionary  sanctions 
may  be  applied  where  warranted  any 
time  after  the  expiration  of  an  interim 
approval  jperiod  if  Alaska  has  not  timely . 
submitted  a  complete  corrective 
program  or  EPA  has  disapproved  its 
submitted  corrective  program. 
Moreover,  if  EPA  has  not  granted  full 
approval  to  Alaska  program  by  the 
expiration  of  this  interim  approval  and 
that  expiration  occurs  after  November 
15, 1995,  EPA  must  promulgate, 
administer  and  enforce  a  federal^wrmits 
program  for  Alaska  upon  interim 
approval  expiration. 

This  final  interim  approval  of  the 
Alaska  title  V  program  appUes  to  all  title 
V  sources  (as  defined  in  the  approved 
program)  within  all  geographic  regions 
of  the  State  of  Alaska,  except  within 
"Indian  Country"  as  defined  in  18 
U.S.C.  section  1151.  See  61  FR  49092, 
49101. 

B.  Authority  for  Section  112 
Implementation 

1.  Delegation  under  Section  112 

In  its  tide  V  program  submittal. 
Alaska  has  demonstrated  adequate  legal 
authority  to  implement  and  enforce 
section  112  (hazardous  air  pollutants 
(HAPS))  requirements  through  its  title  V 
operating  permit  process.  All  Alaska 
title  V  permit  applications  are  required 
to  cite  and  describe  each  source 


regulated  by  a  federal  emission  standard 
adopted  by  reference  in  18  AAC  50.040 
and  the  standard  that  appties  to  the 
source  (18  AAC  50.335(e)(2)  and  (6)).  In 
addition,  all  title  V  permits  issued  by 
the  State  are  requircKl  to  include  terms 
and  conditions  that  assure  compliance 
with  the  applicable  requirements  of  18 
AAC  50.040  (18  AAC  50.350(d)(1)(A) 
and  (d)(3)). 

However,  in  regard  to  the  delegation 
of  40  CFR  61.145.  EPA  is  concerned  that 
Alaska  does  not  currenUy  have 
inspection  personnel  trained  to  perform 
asbestos  ins{>ection8.  EPA  believes  that 
proper  training  is  necessary  if  Alaska  is 
to  properly  enforce  and  assure 
compUance  with  40  CFR  61.145.  In  this 
regard  EPA  has  requested  Alaska  to 
provide  for  adequate  training  of  its  staff 
who  will  be  performing  asbestos 
inspections.  Although  EPA  is  approving 
delegation  of  this  portion  of  the  asbestos 
program  to  Alaska,  EPA  plans  to 
continually  monitor  Alaska's  asbestos 
program  to  ensure  that  the  staff  are 
properly  trained  and  that  the  program  is 
being  propwly  implemented  and 
enforced. 

2.  Substituti(m  of  State  Preconstruction 
Review  Regulations 

As  stated  above,  Alaska  seeks  to 
replace  the  federal  preconstruction 
review  regulations  of  40  CFR  63.5(bK3) 
and  63.54  with  comparable  State- 
adopted  r^ulations.  Alaska  adopted  40  - 
CFR  63.5(b)(3),  (d)  and  (e)  into  18  AAC 
50.040,  but  did  not  adopt  40  CFR  63.54. 
EPA  has  determined  that  the  State 
preconstruction  review  requirements  of 
AS  46.14.130  and  18  AAC  50.300 
through  50.322  are  less  stringent  than  40 
CFR  63.5(b)(3)  and  40  CFR  63.54  as 
these  rules  apply  to  newly  constructed 
major  sources  of  HAPs  in  an  important 
respect.  UnUke  40  CFR  63.5(bM3), 
Alaska  preconstruction  review 
procedures  allow  newly  constructed 
sources  at^tn  existing  facility  to  "net 
out"  of  preconstruction  review.  See  61 
FR  49102. 

3.  Section  1120)  Approval,  Disapproval 
and  ImpUcations 

|n  conjunction  with  the  actions  being 
taken  in  regard  to  Alaska's  title  V 
program  submittal.  EPA  is  approving 
the  State  of  Alaska's  delegation  request 
of  May  17, 1995,  as  amended  on      r^ . 
February  25, 1996,  July  5, 1996,  OctobOT 
17, 1996,  and  November  21, 1996,  for  all 
existing  applicable  40  CFR  parts  61  and 
63  regidations  adopted  by  reference  in 
18  AAC  50.040,  specifically,  40  CFR 
part  61  subparts  A  (except  §  61.16),  E,  j, 
V,  Y,  FF.  §  61.154  of  subpart  M,  and 
§61.145  of  subpart  M  (along  with  other 
sections  and  appendices  which  are 
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referenced  m§  61.145.  as  §61.145 
applies  to  sources  required  to  obtain  an 
operating  permit  under  AS 
46.14. 130(b)(lH3)  and  18  AAC  50.330); 
and  40  CFR  part  63  subparts  A  (except 
§  63.6(g)  and  §§  63.12  tlirough  63.15).  B 
(except  §§  63.50  and  63.54).  D,  M.  N  (as 
it  applies  to  sources  required  to  obtain 
an  operating  permit  under  AS 
46.14.130(bKl)-(3)  and  18  AAC  50.330). 
R.  a  T.  Y.  CC.  DD.  n.  JJ.  and  KK.  and 
Appendices  A  and  B. 

EfA  is  also  granting  approval  under 
the  authority  of  section  112(1)(5)  and  40 
(JKK  63.91  of  a  mechanism  for  receiving 
delegation  of  future  section  112 
standards  that  Alaska  adopts  unchanged 
from  the  federal  standards.  See  section 
5.1.2.b  of  EPA's  "Interim  Enabling 
Guidance  for  the  Implementation  of  40 
CFR  part  63".  subpart  E.  EPA-453/R- 
93-040.  November  1993.  Under  this 
streamlined  approach,  once  Alaska 
adopts  a  new  or  revised  NESHAP 
standard  into  State  law,  Alaska  will 
only  need  to  send  a  letter  of  request  to 
EPA  requestlfig  delegation  for  the 
NESHAP  standard;  EPA  would  in  turn 
respond  to  this  request  by  sending  a 
letter  back  to  the  State  delegating  the 
appropriate  NESHAP  standards  as 
requested.  No  further  formal  response 
from  the  State  would  be  necessary  at 
this  point,  and  if  a  negative  response 
bora  the  State  is  not  received  by  EPA 
within  10  days  of  this  letter  of 
delegation,  the  delegation  would  then 
become  final.  Notice  of  such  delegations 
will  periodically  be  published  in  the 
Federal  Registor. 

EPA  is  disapproving  Alaska's  request 
for  delegation  of  authority  for  approving 
alternative  non-opacity  emission 
standards  under  40  CFR  63.6(g)  because 
such  authority  is  reserved  for  the  EPA 
Administrator  and  cannot  be  delegated 
to  a  State  or  local  agency.  In  addition, 
because  the  State's  request  for  approval 
of  authority  to  implement  and  enforce 
40  CFR  parts  61  and  63  does  not  ihclude 
implementation  and  enforcement  for 
part  70  exempted  sources,  EPA  will 
retain  the  responsibility  for 
implementing  and  enforcing  40  CFR 
part  61.  subpart  M,  for  area  source 
asbestos  demoUtion  and  renovation 
activities,  and  40  CFR  part  63,  subpart 
N,  for  area  source  chromium 
electroplating  and  anodizers  operations 
which  have  been  exempted  from  part  70 
permitting  in  40  CFR  63.340(e)(1).  See 
61  FR  27785.  27787  (June  3, 1996). 

EPA  is  denying  Alaska's  request  to 
implement  and  enforce  its  State-ad<^ted 
preconstruction  review  regulations  in  18 
AAC  50.300  through  50.322  in  place  of 
40  CFR  63.5(b)(3).  EPA  is  retaining  the 
authority  to  administer  the  federal 
preconstruction  review  program  under 


40  CFR  63.5(b)(3)  as  this  rule  applies  to 
the  construction  of  a  new  major  afiiacted 
source;  therefore,  owners  and  operators 
subject  to  40  CFR  63.5(b)(3)  are  still 
required  to  obtain  EPA  approval  prior  to 
commencing  construction. 

Although  EPA  is  delegating  authority 
to  Alaska  to  enforce  the  NESHAP        -v 
regulations  as  they  apply  to  affected 
sources,  it  is  important  to  note  that  EPA 
retains  oversight  authority  for  all 
sources  subject  to  these  federal        '*^ 
requirements.  EPA  has  the  authority  and 
responsibility  to  enforce  the  federal 
regulations  in  those  situations  where  the 
State  is  unable  to  do  so  or  feils  to  do  so. 

4.  Scope  of  Appnnrai 

This  approval  of  the  Alaska  section 
112(1)  programs,  as  with  Alaska's  title  V 
program.  appUes  to  all  sources  within 
all  geographic  regions  of  the  State  of 
Alaska,  except  within  "Indian  Country." 
as  defined  in  18  U.S.C  section  1151. 

Administrative  Requirements 

A.  Docket  *:  ^^. 

Copies  of  the  State's  submittal  and 
other  information  reUed  upon  for  the 
final  interim  approval  and  final  partial 
approval  and  partial  disapproval, 
including  the  letters  of  public  comment 
received  and  reviewed  by  EPA  on  the 
proposal,  are  contained  in  the  Alaska 
title  V  docket  maintained  at  the  EPA 
Regional  Office.  The  docket  is  an 
organized  and  complete  file  of  all  the 
information  submitted  to.  or  otherwise 
considered  by,  EPA  in  the  development 
of  this  final  action.  The  docket  is 
available  for  pt.blic  inspection  at  the 
location  fisted  under  the  AOORESSGS  . 
section  of  this  document. 

B.  Executive  Order  12866 

The  Office  of  Management  and  Budget 
has  exempted  this  regulatory  action 
from  Executive  Order  12866  review. 

C.  Regulatory  Flexibility  Act 

EPA's  actions  under  section  5B2  of  the 
Act  do  not  create  any  new  requirements, 
but  simply  address  operating  permits 
programs  submitted  to  satisfy  the 
requirements  of  40  CFR  part  70. 
Similarly,  NESHAP  rule  or  program 
delegations  approved  under  the 
authority  of  section  112(1)  of  the  Act  do 
not  create  any  new  requirements,  but 
simply  confer  federal  authority  for  those 
requirements  that  Alaska  is  already 
imposing.  Because  this  action  does  not 
impose  any  new  requirements,  EPA  has 
determined  it  does  not  have  a 
significant  impact  on  a  substantial 
number  of  small  entities. 


D.  Unfunded  Mandate  Reform  Act 

EPA  has  determined  that  the  action 
promulgated  today  under  section  502 
and  section  112(1)  of  the  Act  does  not 
include  a  federal  mandate  that  may 
result  in  estimated  costs  of  $100  million 
or  more  to  either  State,  local,  or  tribal 
governments  in  the  aggregate,  or  to  the 
private  sector.  This  federal  action 
approves  pre-existing  requirements 
under  State  or  local  law  and  imposes  no 
new  federal  requirements.  Accordingly, 
no  additional  costs  to  State,  local,  or 
tribal  governments,  or  to  the  private 
sector,  result  from  this  action. 

E.  Submission  to  Congfess  and  the 
General  Accounting  Office 

Under  5  U.S.C.  801(a)(1)(A),  as  added 
by  the  Small  Business  Regulatory 
Enforcement  Fairness  Act  of  1996,  EPA 
submitted  a  report  containing  this  rule 
and  other  required  information  to  the 
U.S.  Senate,  the  U.S.  House  of 
Representatives  and  the  Comptroller 
General  of  the  General  Accoimting 
Office  prior  to  publication  of  the  rule  in 
today's  Federal  Register.  This  rule  is 
not  a  "major  rule"  as  defined  by  5 
U.S.C.  804(2). 


F.  Effective  Date 

An  administrative  agency  engaging  in 
rulemaking  must  comport  with  the 
requirement  of  section  553  of  the 
Achninistrative  Procedures  Act.  See  5 
U.S.C.  chapter  5.  Section  553  requires 
an  agency  to  allow  at  least  30  days  fiY)m 
the  date  of  publication  before  the 
effective  date  of  a  substantive 
rulemaking.  If.  however,  good  cause  can 
be  shown,  then  the  agency  may  impose 
an  efiiective  date  of  less  than  30  days 
after  publication.  Good  cause  exists  to 
initiate  an  effective  date  of  less  than  30 
days  after  publication  when  it  is  in  the 
pubUc  interest  and  the  shorter  time 
period  does  not  cause  prejudice  to  those 
regulated  by  the  rule.  British  American 
Commodity  Options  Corp.  v.  Bagleyi  552 
F.2d  482,  48a-89  (2d  Qr;  1977).  An 
inunediate  effective  date  is  in  the 
public's  interest  for  several  reasons. 

First.  ADEC  is  statutorily  prevented 
from  collecting  and  expending  permit 
fees  until  EPA  has  approved  the  State 
title  V  program.  The  Alaska  Legislature 
has  only  authorized  ADEC  to  expend  a 
limited  amount  of  EPA  grant  monies 
and  other  State  revenues  prior  to  EPA . 
approval  of  the  State's  title  V  program. 
These  revenues  have  now  run  out  and 
the  State  agency  is  without  funds  to 
continue  to  pay  salaries.  Fiirther  delay 
in  the  effective  date  of  EPA's  approval 
risks  the  loss  of  trained  air  staff 
necessary  to  successfully  implement  the 
title  V  program  wdien  it  is  approved. 


Federal  Register  /  Vol.  61,  No.  235  /  Thursday,  December  5,  1996  /  Rules  and  Regulations    64475 


Second,  the  federal  part  71  permitting 
program  became  effective  in  Alaska  on 
July  31, 1996.  61  FR  34202  (July  1. 
1906),  codified  at  40  CFR  part  71.  Under 
this  federal  permitting  program,  some 
title  V  sources  are  required  to  submit 
permit  applications  and  permit  fees  to 
EPA  by  January  31. 1997.  See  40  CFR 
71.S(a)  and  71.9(f)(3).  EPA  understands, 
however,  that  sources  have  not  been 
preparing  applications  for  the  federal 
part  71  program,  but  have  instead  been 
anticipating  that  the  State  title  V 
program  would  be  approved  prior  to  the 
first  application  submittal  deadline  of 
the  federal  part  71  program.  Delaying 
the  efiective  date  of  EPA's  approval  of 
the  Alaska  title  V  program  could  put 
sources  at  risk  of  having  to  file 
applications  and  pay  fees  under  both 
the  State  part  70  and  federal  part  71 
permitting  programs.  Moreover,  the 
State  has  advised  EPA  that  sources  have 
delayed  filing  permit  renewal 
applications  under  the  current  State 
operating  prarmit  program  in 
anticipation  of  the  imminent  approval 
of  the  State's  title  V  program.  Such 
sources  will  be  at  risk  of  being  in 
violation  of  current  State  law  if  interim 
approval  of  Alaska's  title  V  program  is 
delayed. 

Although  it  is  in  the  public's  interest 
to  make  H'A's  interim  approval  of 
Alaska's  title  V  program  effective  on  the 
date  of  pubUcation,  EPA  mitst  ensure 
that  this  action  will  not  have  any 
prejudicial  effiacts  upon  the  regulated 
community.  Rowell  v.  Andrus,  631  F.2d 
699,  702-703  (10th  Cir.  1980).  For 
example,  EPA  must  ensure  that  the 
regulated  conununity  has  sufficient 
notice  of  this  rulemaking  and  ample 
opportunity  to  comment.  EPA  believes 
that  all  interested  parties  have  had 
sufficient  notice  of  this  rulemaking  and 
ample  opportunity  to  comment.  The 
State  has  advised  EPA  that  it  has 
contacted  each  of  the  parties  that 
commented  on  the  proposal  and  none 
object  to  having  this  rulemaking 
effective  on  the  date  of  publication.  The 
regulated  community  has  worked 
closely  with  the  State  in  the 
development  of  the  State's  title  V 
program  over  the  past  several  years.  The 
State  regulations  that  form  the  basis  of 
the  State's  title  V  program  were  subject 
to  notice  and  comment  at  the  State 
level.  EPA's  proposed  action  on  the 
State's  title  V  program  was  also  subject 
to  30  days  public  comment.  Finally, 
under  Alaska  law,  the  State's  operating 
permit  regulations  do  not  become 
effective  until  30  days  after  the  effective 
date  of  EPA  approval.  Because  the 
program  itself  does  not  become  efiiective 
as  a  matter  of  State  law  ftn*  30  days,  it 


can  also  have  no  effiect  as  a  matter  of 
Federal  law  until  that  time.  Therefore, 
the  purpose  of  the  30-day  effective  date 
uncfer  the  Administrative  Procedures 
Act  is  met  since  souroes  will  have  30 
days  notice  prior  to  the  Alaska  title  V 
program  becoming  effective  as  a  matter 
of  both  State  and  federal  law. 

List  (rfSubfecU  in  40  CFR  Part  70 

Environmental  protection, 
Administrative  practice  and  procedure. 
Air  pollution  control,  Hazardous 
substances.  Intergovernmental  relations. 
Operating  permits.  Reporting  and    . 
recordkeeping  requirements. 

Dated:  November  22. 1996.    . 
Chnckdlarlv, 
Regional  Adminixtrator. 

Part  70,  title  40  of  the  Code  of  Federal 
Regulations  is  amended  as  follows: 

PART  70— (AMENDED] 

1.  The  authority  citation  for  part  70 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7401,  et  seq. 

2.  Appendix  A  to  part  70  is  amended 
by  adchng  the  entry  for  Alaska  in 
alphabetical  order  to  read  as  follows: 

Appendix  A  to  Part  TO^cAppreval 
Status  of  State  and  Local  Operating 
Permits  Programs 


(a)  Alaska  Department  of  Bnviroiimental 
Conservation:  submitted  on  May  31, 1995,  as 
supplemented  by  submittals  on  August  16, 
1995,  February  6, 1996,  February  27. 1996, 
July  5, 1996,  August  2, 1996,  and  October  17, 
1996;  interim  approval  eSactive  on  December 
5, 1996;  interim  approval  expires  December 
7. 1998. 

(b)  (Reserved) 


[FR  Doc.  96-30865  Piled  12-4-96;  8:45  am) 
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DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wlldiif*  Sarvic* 

50  CFR  Part  17 

Endangered  and  Thraatanad  WNdllfe 
and  Plants;  Rnal  Usting  Priority 
Quidanca  for  Fiscal  Year  1997 

AQBICY:  Fish  and  Wildlife  Service, 

Interior. 

ACTION:  Notice  of  final  guidance. 

summary;  The  U.S.  Fish  and  WildUfe 
Service  (Service)  annoimces  final 
guidance  for  assigning  relative  priorities 
to  listing  actions  conducted  imder 
section  4  of  the  Endangered  Species  Act 


(Act)  during  fiscal  year  (FY)  1997.         : 
Highest  priority  will  be  processing       (^ 
emergency  listing  rules  for  any  species 
determined  to  fece  a  significant  risk  to 
its  well  being.  Second  priority  will  be 
processing  final  determinations  on 
proposed  additions  to  the  lists  of 
enc^ngered  and  threatened  wildlife  and 
plants.  Third  priority  will  be  processing 
new  proposals  to  add  species  to  the  lists 
and  processing  administrative  findings 
on  petitions  to  add  species  to  the  lists 
that  are  filed  under  section  4  of  the  Act. 
Processing  of  proposed  or  final 
desi^ations  of  critical  habitat  and 
processing  of  proposed  or  final 
delistings  and  reclassifications  from  . 
endangered  to  threatened  status  will  be 
accorded  lowest  priority.  Effective  April 
1, 1997,  the  Service  will  implement  a 
more  balanced  listing  program 
nationwide,  which  means  that  during 
the  second  half  of  FY  1997  the 
remaining  hsting  appropriation  will  be 
apportioned  amcmg  the  processing  of 
any  emergency  listing  rules,  the 
issuance  of  final  listing  determinations, 
the  preparation  of  proposed  listing  rules 
for  candidate  species,  and  the 
processing  of  listing  petitions.  However, 
the  lower  priority  accorded  to 
rulemaking  and  petition  processing 
activities  for  critical  habitat 
designations  and  deUsting  (or 
downUsting)  actions  %vill  be  maintained 
throughout  FY  1997. 
DATES:  The  guidance  described  in  this 
notice  is  effective  December  5, 1996  and 
will  remain  in  effect  until  September  30, 
1997  imless  modified  by  subsequent 
notice  in  the  Federal  Register. 
A00RE88ES:  Questions  regarding  this 
guidance  should  be  addressed  to  the 
Chief,  Division  of  Endangered  Species, 
U.S.  Fish  and  Wildlife  Service,  1849  C 
Street,  N.W.,  Mailstop  ARLSCM52, 
Washington.  D.C,  20240. 
FOR  FURTHER  MFORMATIOM  CONTACT:  E. 
LaVeme  Smith,  Chief,  Division  of 
Endangered  Species,  U.S.  Fish  and 
Wildlife  Service,  703-358-2171  (see 
ADDRESSES  section). 

SUPPLEMBfTARY  INR>RMAT10N: 

Background 

The  Service  adopted  guidelines  on 
September  21, 1983  (48  FR  43098- 
43105)  that  govern  the  assignment  of 
priorities  to  species  imder  consideration 
for  listing  as  endangered  or  threatened 
under  section  4  of  the  Endangered 
Species  Act  of  1973,  as  amended  (16 
U.S.C.  1531  et  seq.).  The  Service 
adopted  those  guidelines  to  establish  a 
rational  system  for  allocating  available 
appropriations  to  the  highest  priority 
species  when  adding  species  to  th6  lists 
of  endangered  or  threatened  wildUfe 
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and  plants  or  reclassifying  threatened 
species  to  endangered  status.  Hie 
system  places  greatest  importance  on 
the  immediacy  and  magnitude  of 
threats,  but  also  factors  in  the  level  of 
taxonomic  distinctiveness  by  assigning 
priority  in  descending  order  to  ^^ 
monotypic  genera,  full  species,  and 
subspecies  (or  equivalently,  distinct 
population  segments  of  vertebrates). 
However,  this  system  does  not  provide 
for  prioritization  among  different  listing 
actions  such  as  preliminary 
determinations,  final  listings,  etc. 
The  enactment  of  P.L  104-6  in  April, 

1995  rescinded  $1.5  million  from  the 
Service's  budget  for  carrying  out  listing 
activities  through  the  remainder  of  fiscal 
year  1995.  Public  Law  104-6  prohibited 
the  expenditure  of  the  remaining 
appropriated  funds  for  final 
determinations  to  list  species  or 
designate  critical  habitat  which,  in 
effect,  placed  a  moratorium  on  those 
activities. 

From  October  1, 1995,  through  April 
26, 1996,  funding  for  the  Service's 
endangered  species  programs,  including 
listing  of  endangered  and  threatened 
species,  was  provided  through  a  series 
of  continuing  resolutions,  each  of  which 
maintained  in  force  the  moratorium 
against  issuing  final  listings  or  critical 
habitat  designations.  The  continuing 
resolutions  also  severely  reduced  or 
ehminated  the  funding  available  for  the 
Service's  listing  program.  Consequently, 
the  Service  reassigned  listing  program 
personnel  to  other  duties.  The  net  effect 
of  the  moratorium  and  reductions  in 
funding  was  that  the  Service's  listing 
prom^m  was  essentially  shut  down. 

llDe  moratorium  on  nnal  listings  aiid 
the  budget  constraints  remained  in 
efiiect  until  April  26,  1996,  when 
President  Clinton  approved  the 
Omnibus  Budget  Reconciliation  Act  of 

1996  and  exercised  the  authority  that 
Act  gave  him  to  waive  the  moratorium. 
At  that  time,  the  Service  had  accrued  a 
backlog  of  proposed  listings  for  243 
species.  Moreover,  althou^  the 
moratorium  imposed  by  Public  Law 
104-6  did  not  specifically  extend  to 
petition  processing  or  the  development 
of  new  proposed  listings,  the  extremely 
hmited  funding  available  to  the  Service 
for  listing  activities  generally  precluded 
these  actions  from  October  1, 1995 
through  April  26, 1996.  The  Service 
continued  to  receive  new  petitions  and 
accrued  a  backlog  of  petitions  requiring 
issuance  of  either  90-day  or  12-month 
findings  for  57  species. 

In  anticipation  of  receiving  a  listing 
appropriation  for  the  remainder  of  FY 
1996,  the  Service  issued  and  requested 
comment  on  interim  listing  priority 
guidance  on  March  11, 1996  (61  PR 


9651).  On  May  16, 1996,  the  Service 
addressed  all  public  comments  received 
on  the  interim  guidance  and  published 
final  listing  priority  guidance  for  fiscal 
year  1996  activities  (61  FR  24722).  This 
guidance  was  extended  (61  FR  48962; 
September  17, 1996)  until  the  Service  - 
prepared  the  final  guidance  described 
herein. 

When  the  moratorium  was  lifted  and 
ftmds  were  appropriated  for  the 
administration  of  a  listing  program,  the 
Service  faced  the  considerable  task  of 
allocating  the  available  resources  to  the 
significant  backlog  of  listing  activities. 
Since  April  26, 1996.  the  Service 
foctised  its  resources  on  processing 
existing  proposals  and  issued  final 
determinations  for  rules  listing  89 
species.'  This  level  of  performance  is 
noteworthy  considering  the  time  needed 
to  restart  the  listing  program  from  a  total 
shutdown  and  the  need  to  consider 
factual  developments  related  to 
proposed  Ustiog  packages  (e.g.,  changes 
in  luaown  distribution,  status,  or  threats) 
that  took  place  during  the  year-long 
moratorium.  Despite  the  progress  made 
in  FY  1996,  there  is  still  a  backlog  of 
151  proposed  listings.  v      <, 

hi  addition  to  nuucing  final 
determinations  on  pending  proposed 
rules,  the  Service  also  needs  to  make 
expeditious  progress  on  determining  the 
conservation  status  of  the  184^  species 
designated  by  the  Service  as  candidates 
for  Usting  in  the  most  recent  Candidate 
Notice  of  Review  (61  FR  7596;  February 
28, 1996;  see  16  U.S.C. 
1533(b)(3)(B)(iii)(n)).  The  Service 
remains  subiect  to  various  lawsuits  that 
could  result  in  court  orders  requiring  it 
to  process  a  variety  of  actions  under 
section  4  of  the  Act. 

On  September  17,  1996,  the  Service 
pubUshed  a  notice  in  the  Federal^ 
Register  (61  FR  48962)  announcing 
proposed  listing  .priority  guidance  for 
FY  1997  and  soliciting  pubhc  comment 
on  the  proposed  guidance.  Since  ^,.  -., 
publication  of  that  notice,  the 
Department  of  the  Ulterior  has  received 
its  FY  1997  appropriation  by  way  of  the 
1997  Omnibus  Appropriations  Act, 
Public  Law  104-208.  Public  Law  104- 
208  appropriated  $5  million  for  the 
endangered  species  listing  activity.  This 
appropriation  is  substantially  less  than 
the  $7,483  million  requested  by  the 
President.  r     .     • 


'  The  Service  also  withdrew  the  proposed  rule  to 
list  the  Barton  Springs  salamander  and  propoMd 
listings  for  two  plants,  Dudleya  bhchmanieae  ssp. 
brevifolia  and  Corethrogyne  filaginifolia  var. 
Unifolia. 

'  Since  publication  of  the  last  Candidate  Notice  of 
Review,  the  Service  has  added  the  U.S.  population 
of  the  short-tailed  albatross  (Diomedea  albetnu) 
and  the  Alabama  sturgeon  (Scaphirttynchus 
suUJcusi]  to  the  list  of  «|v>didale  species. 


The  continuing  (though  reduced) 
backlog  and  the  funding  shortfiall 
underscore  the  need  to  maintain 
program-wide  biologically  sound 
priorities  to  guide  the  allocation  of 
limited  resoiuties.  Absent  such 

ftriorities,  existing  and  threatened 
itigation  could  overwhelm  the  limited 
resources  the  Service  received  in  FT 
1997. 

For  example,  in  Fund  for  Animals  v. 
babbitt.  Qv.  No.  92-800  (SS)  (D.D.C.), 
the  District  Court  is  considering 
plaintifTs  motion  to  enforce  the 
December  15,  1992  Settlement 
Agreement  in  that  case  and  the  Service's 
motion  to  modify  that  Agreement. 

Resolution  of  the  conservation  status 
of  the  remaining  85  settlement  species 
would  require,  for  each  species, 
publication  of  either  a  proposed  listing 
rule  or  a  notice  stating  reasons  why 
listing  Is  not  warranted.  The  Agreement 
does  not  require  final  decisions  on 
listings.  Therefore,  full  compliance  with 
the  Agreement  will  not  bring  the  full 
protection  of  the  Act  to  any  species,  but 
rather  would  only  somewhat  advance 
the  process  toward  listing. 

Up  to  the  time  the  funding  for  the 
listing  program  became  severely 
constrained,  the  Service  was  on  track  to 
achieve  full  compliance  with  this 
Agreement.  The  Service  had  published, 
during  the  period  covered  by  the 
Agreement,  proposed  listing  rules  for 
359  candidate  species. 

Despite  this  progress,  the  Service  is 
now  left  with  the  following  dilemma.  If 
it  were  to  continue  to  spend  scarce 
appropriated  funds  to  move  candidate 
species  forward  to  the  proposed  listing 
stage  in  order  to  comply  with  the 
Settlement  Agreement,  it  would  deplete 
the  entire  $5  million  listing 
appropriation  available  in  FY  1997. 
Processing  of  proposed  listing  rules 
requires  the  investment  of  considerable 
time  and  resources.  It  involves 
substantial  research,  status  review, 
coordination  with  State  and  local 
governments  and  other  interested 
parties,  and  conducting  public  hearings 
and  peer  review.  Furthermore,  while 
only  41  of  the  85  settlement  agreement 
species  have  listing  priority  assignments 
of  1,  2.  or  3,  most  of  the  99  candidate 
species  that  are  not  subject  to  the  terms 
of  the  Agreement  have  high  listing 
priority  number  assignments  (64  non- 
settlement,  candidate  species  have 
priority  numbers  of  1,  2  or  3),  the 
Service  would,  in  order  to  be  consistent 
with  the  1983  listing  priority  guidelines, 
have  to  process  all  184  candidate 
species  (85  settlement,  99  non- 
settlement)  if  ordered  to  comply  fully 
with  the  terms  of  the  Settlement 
Agreement  during  FY  1997. 
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The  Service's  entire  FY  1997  listing 
budget  is  insufficient  to  comply  with 
the  Fund  for  Animals  Settlement 
Agreement.  If  it  attempted  to  comply,  it 
would  devote  no  resources  to  making 
final  listing  decisions  on  the  remaining 
151  proposed  species,  the  vast  majority 
of  which  fece  high-magnitude  threats. 
Though  so  close  to  receiving  the  full 
protection  of  the  Act,  these  species 
would  move  no  closer  to  that  goal  while 
all  the  Service's  efforts  would  be  bent 
toward  deciding  vtdiether  to  move 
candidate  species  closer  to  proposed 
listing,  where  they  receive  some  limited 
procedural  protection  (the  Section  7 
conference  requirement,  see  16  U.S.Q 
1536(a)(4)).  but  not  the  fiill  substantive 
and  procedural  protection  afforded  by 
final  listing. 

This  course  of  action  would  also 
enlarge  the  backlog  of  proposed  species 
awaiting  final  action  to  about  330. 
Meanwhile,  the  administrative  records 
on  many  of  the  151  other  species 
pending  final  decision  could  require, 
due  to  the  additional  delay  in  the 
decision-making  process,  further  public 
notice  and  comment  proceedings  in 
fiscal  year  1998  because  the  scientific 
data  they  contain  may  no  longer  be 
current. 

In  short,  enforcement  of  the  Fund  for 
Animals  Settlement  Agreement  in  FY 
1997  would  delay  for  at  least  one  year 
the  issuance  of  fiual  listing  rules  and,  in 
fiscal  year  1998,  would  make  the 
process  of  issuing  final  listing  rules  for 
the  aging  backlog  of  proposed  species 
more  time  and  labor  intensive.  Such 
action  would  entirely  frustrate  the 
objective  of  waiving  the  final  listing 
moratorium  in  April,  1996.  Further 
proceedings  in  District  Court  are 
expected.  The  Service  is  hopeful  that 
the  Court's  final  order  will  effect 
modifications  to  the  Settlement 
Agreement  that  are  consistent  with 
biologically  based  priorities. 

Given  the  large  racklogs  of  proposed 
species  pwnding  final  action,  candidate 
species  awaiting  proposal,  and 
petitions,  it  is  extremely  important  for 
the  Service  to  focus  its  efforts  on  actions 
that  will  provide  the  greatest 
conservation  benefits  to  imperiled 
species  in  the  most  expeditious  manner. 
In  order  to  focus  conservation  benefits 
on  those  species  in  greatest  need  of  the 
Act's  protections,  the  Service  believes 
that  processing  the  outstanding 
proposed  listings  should  receive  higher 
priority  than  other  actions  authorized  by 
section  4  such  as  new  proposed  listings, 
petition  findings,  and  critical  habitat 
determinations. 

It  has  been  long-standing  Service 
policy  that  the  order  in  which  species 
should  be  processed  for  listing  is  based 


primarily  on  the  inunediacy  and 
magnitude  of  the  threats  they  face.  The 
Service  will  continue  to  base  decisions 
regarding  the  order  in  which  species 
will  be  proposed  or  listed  on  the  1983 
listing  priority  guidelines.  These 
decisions  will  be  implemented  by  the 
Regional  Office  designated  with  lead 
responsibility  for  the  particular  species. 

The  Service  allocates  its  listing 
appropriation  among  its  seven  Regional 
Offices  based  primarily  on  the  number 
of  proposed  and  candidate  species  for 
which  the  Region  has  lead 
responsibiUty.  The  objective  is  to  ensure 
that  those  areas  of  the  country  with  the 
largest  percentage  of  known  imperiled 
biota  will  receive  a  correspondingly 
high  level  of  listing  resources.  The 
Service's  experience  in  administering 
the  Act  for  the  past  two  decades  has 
shown,  however,  that  it  needs  to 
maintain  at  least  a  minimal  listing 
program  in  each  Region  in  order  to 
respond  to  emergencies  and  to  retain  a 
level  of  expertise  that  permits  the 
overall  program  to  function  effectively 
over  the  longer  term.  In  the  past,  when 
faced  with  seriously  uneven  workloads, 
the  Service  has  experimented  with 
reassigning  workload  from  a  heavily 
burdened  Region  to  less-burdened 
Regions.  This  approach  has  proven  to  be 
very  inefficient  because  the  expertise 
developed  by  a  biologist  who  works  on 
a  Usting  package  will  be  useful  for 
recovery  planning  and  other  activities 
and  that  expertise  should  be 
concentrated  in  the  geographic  area 
inhabited  by  the  species.  In  addition, 
biologists  in  a  Region  are  familiar  with 
other  species  in  that  Region  that  interact 
with  the  species  proposed  for  listing, 
and  that  loiowledge  may  be  useful  in 
processing  a  final  decision.  For  these 
reasons,  the  Service  has  found  it  unwise 
simply  to  reassign  part  of  one  Region's 
workload  to  personnel' in  another 
Region. 

Because  the  Service  must  maintain  a 
listing  pro-am  in  each  Region,  Regions 
with  few  outstanding  proposed  listings 
may  be  able  to  process  Tier  3  actions 
(such  as  new  proposed  listings  or 
petition  findings),  while  Regions  with 
many  outstanding  proposed  listings  will 
use  most  of  their  allocated  funds  on  Tier 
2  actions.  For  instance,  workload 
variations  will  mean  that  the  Great 
Lakes  Region  (Regiou  3),  which  only  has 
two  proposed  species,  could  begin  work  ■ 
on  some  Tier  3  actions  under  the  final 
guidance  described  in  this  notice  while 
the  Pacific  Region  (Region  1),  which 
still  has  111  proposed  species,  will  be 
primarily  processing  final  decisions  on 
proposed  listings  in  FY  1997. 

Smce  the  number  of  pending 
proposed  species  is  expected  to  be 


reduced  to  a  manageable  range  of  90- 
110  taxa  by  April  1, 1997,  the  Service 
believes  that  a  balanced  listing  program 
should  be  implemented  nationwide  on 
that  date.  Under  a  balanced  listing 
program,  the  categories  of  listing 
activities  covered  by  Tiers  1,  2,  and  3  of 
this  guidance  will  be  treated  as  having 
the  same  relative  priority.  On  April  1, 
1997,  all  remaining  listing 
appropriations  for  FY  1997  will  be 
apportioned  among  the  processing  of 
any  emergency  listings,  the  issuance  of 
final  listing  determinations,  the 
preparation  of  proposed  Usting  rules, 
and  the  processing  of  listing  petitions. 
The  1983  listing  [uiority  guidelines  will 
set  the  relative  priority  for  the  allocation 
of  listing  resources  within  each  of  these 
categories  of  listing  activities. 

Analysis  of  Public  Comments 

On  September  17. 1996,  the  Service 
published  a  notice  in  the  Federal 
Register  (61  FR  48962)  annoimcing 
proposed  listing  priority  guidance  for 
FY  1997  and  solicited  public  comment 
on  the  proposed  guidance.  While  the 
Department's  FY  1997  appropriation 
provides  the  expected  $5  milUon  for  the 
endangered  species  listing  program,  it 
differs  from  the  assumptions  upon 
which  the  proposed  listing  priority 
guidance  was  based  in  that  it  does  not 
"earmark"  funds  for  use  in  delisting  or 
reclassifying  endangered  species  to 
threatened  status.  In  soliciting  pubUc 
comment,  the  Service  specifioally 
requested  input  as  to,  "how  it  ought  to 
prioritize  such  activities  if  no  earmark 
emerges  firtm  the  appropriations 
process"  (61  FR  48964;  September  17, 
1996).  The  Service  received  four  letters 
of  comment  on  the  proposed  guidance 
and  an  analysis  of  these  comments 
follows. 

Three  of  the  four  lettera  of  comment 
were  generally  opposed  to  the  proposed 
listing  priority  guidance.  A  summary  of 
the  issues  raised,  and  the  Service's 
response,  follows. 

Commenters'  Issue  1 — Under  the 
proposed  policy,  there  would  be  no 
enforceable  deadlines.  The  Service 
caimot  disregard  the  Act's  mandated 
time  fitunes  and  requirements  to 
prioritize  Usting  activities  on  the  basis 
of  biological  need  for  the  sake  of 
administrative  convenience  gained  by 
completing  the  listing  process  for 
outstanding  proposed  listings  to  the 
exclusion  of  aU  other  Usting  actions. 

Service  Response — ^The  listing  priority 
guidance  is  the  Service's  attfflnpt  to 
implement  the  provisions  of  section  4  in 
a  manner  that  best  supports  the 
purposes  of  the  Act  and  maximizes 
conservation  benefits  within  the 
constraints  imposed  by  appropriations 
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limitations.  The  Service  recognizes  the 
impl^entation  of  such  guidance  as  an 
ex^ordinary  measure  and  emphasizes 
that  the  guidance  will  only  remain  in 
effect  through  September  30, 1997. 
Furthennore.  effective  April  1, 1997,  the 
Sfflvice  will  implement  a  more  balanced 
listing  program  that  apportions  all 
remaining  Usting  funds  among  the 
processing  of  any  emergency  rules,  the 
issuance  of  final  Usting  determinations, 
the  preparation  of  proposed  listing 
rules,  and  the  processing  of  listing 
petitions.  Moreover,  many  of  the 
Service's  Regions  will  be  operating  in 
Tier  3  upon  implementation  of  this  final 
guidance. 

As  the  Service  has  previously 
described.  Congress  has  not 
appropriated  sufficient  funds  to  allow 
the  Service  to  process  all  of  its 
responsibilities  under  section  4  in  a 
timely  manner.  This  problem  was  then 
exacerbated  by  the  imposition  of  the 
moratorium  on  final  listings,  which 
prevented  the  Service  from  issuing  final 
listing  decisions  from  April  1995 
through  April  1996,  resulting  in  even 
more  proposed  Ustings  that  were  in 
excess  of  the  statutory  deadline  for 
making  final  decisions.  On  top  of  that, 
the  baddog  of  overdue  petition  findings 
increased. 

The  Service  acknowledges  its 
responsibility  to  base  listing  decisions 
solely  on  the  basis  of  the  best  available 
scientific  and  commercial  information 
and  does  not  believe  that  the  proposed 
guidance  in  any  way  refutes  that 
responsibility.  What  the  proposed 
guidance  would  do  is  allow  the  Service 
to  give  highest  priority  to  extending  the 
full  legal  protections  of  the  Act  to 
species  that  have  already  been  proposed 
for  listing  rather  than  expending  scarce 
resources  on  issuing  new  proposed 
listings,  an  action  that  only  provides 
minimal  procedural  protections  (via  the 
section  7  conference  provisions)  for  the 
species  involved,  while  adding  to  an 
already  large  backlog  of  proposed 
species.  The  Service  believes  that  the 
listing  priority  gxiidance  will  maximize 
the  conservation  benefits  from  the 
limited  listing  appropriation  and  help 
the  Service  return  soon  to  implementing 
its  section  4  responsibilities  across  the 
board.  The  Service  also  emphasizes  that 
this  listing  priority  guidance  will  be 
effective  on  a  temporary  basis  and  it 
intends  to  return  to  a  more  normal 
administration  of  section  4  by  the  start 
of  fiscal  year  1998. 

Commenters'  Issue  2 — The  Service 
should  not  expend  limited  listing  funds 
on  withdrawal  notices,  deUstings,  or 
reclassifications  of  endangered  species 
to  threatened  status. 


Service  Response — ^In  the  absence  of  a 
Congressional  earmaik  for  deUstings 
and  reclassifications,  the  Service 
generally  agrees  with  this  comment 
insofar  as  it  addresses  deUstings  and 
reclassifications.  It  has  decided  to  assign 
these  actions  (including  review  of 
petitions  seeking  such  actions)  to  the 
lowest  priority  tier  under  the  final 
guidance  described  below. 

llie  Service  does  not  agree  that  it 
makes  Uttle  sense  to  process  withdrawal 
notices  on  proposed  listings  if  that 
course  of  action  is  found  to  be 
appropriate  based  on  a  review  of  the 
proposed  listing  that  was  conducted  in 
accordance  with  the  listing  priority 
guidance.  The  resolution  of  regulatory 
uncertainty  that  comes  with  a 
withdrawal  notice,  the  fact  that 
pubUcation  of  the  notice  is  a  relatively 
small  component  of  the  total  cost 
invested  in  the  decision,  and  the  fact 
that  a  withdrawal  under  section 
4(b)(6)(A)a)(IV)  eliminates  the  legal 
UabiUty  un(fer  the  time  hemes  of 
section  4(bH6)(A),  all  justify  the 
placement  of  this  activity  within  Tier  2. 

Commenters'  Issue  3 — The  listing 
priority  for  processing  finsl  decisions  on 
proposed  species  with  low  listing 
priority  assignments  should  not  be 
elevated  above  the  priority  for  species 
with  higher  listing  priorities  that  have 
not  yet  been  proposed  for  listing. 

Service  Response — ^More  than  two- 
thirds  of  the  151  proposed  species 
pending  final  decisions  face  high 
magnitude  threats.  Most  of  the  41 
proposed  species  that  do  not  face  high 
magnitude  threats  are  included  in  multi- 
spedes  Usting  packages  that  also 
include  species  facing  high  magnitude 
threats.  Addressing  lower  priority 
proposed  species  as  part  of  a  multi- 
species  listing  approach  provides  a  cost- 
effective  means  of  addressing  many 
species  in  one  listing  rule.  The  Service 
believes  that  it  should  continue  using 
this  approach  even  though  it  may  mean 
that  final  Usting  decisions  will  be 
prepared  for  some  species  with  Usting 
priorities  that  are  lower  than  some 
candidate  species  awaiting  proposed 
Usting.  These  facts  show  that  the 
Service  is  not  subverting  the  existing 
priority  system.  Furthermore,  this 
course  of  action  is  responsive  to  the 
Act's  direction  that  proposed  listings  be 
resolved  in  a  timely  fashion.  Also, 
focusing  attention  on  proposed  species 
ahead  of  candidate  species  which  face 
no  statutory  deadlines  for  final 
decisions  is  consistent  with  the 
concerns  raised  in  Issue  1  above. 

Commenters'  Issue  4 — The  Service 
should  place  highest  emphasis  on 
listing  species  with  high  national 
importance  and  stop  listing  subspecies. 


Service  Response — Assuming  threats 
of  equal  magnitude  and  immediacy,  the 
1983  listing  priority  guidelines  provide 
higher  listing  priority  for  a  full  species 
than  for  a  subspecies.  However,  by 
virtue  of  the  Act's  definition  of  species, 
the  Service  must  consider  Usting 
subspecies  of  plants  and  animals  where 
appropriate. 

Commenters'  Issue  5 — Claims  that 
designation  of  critical  habitat  provides 
only  limited  conservation  benefits 
beyond  a  final  listing  are  contradicted 
by  the  Act  and  real-life  practice. 

Service  Response — ^The  Service 
remains  firm  in  its  beUef  that 
designation  of  critical  habitat  generally 
provides  Umited  additional 
conservation  benefits  beyond  those 
provided  by  the  consultation  provisions 
of  section  7  and  the  prohibitions  of 
section  9. 

Commenters'  Issue  6 — Purported  lack 
of  funds  does  not  support  the  proposed 
Usting  priority  poUcy  because  the  courts 
have  made  clear  that  funding  limitations 
do  not  excuse  the  Service  fit>m 
complying  with  mandatory  duties  to 
comply  with  the  deadlines  of  the  Act. 

Service  Response — ^The  Service 
recognizes  that  it  sometimes  does  not 
meet  the  timing  constraints  imposed  by 
the  Act  (see  Responding  to  Litigation 
section  below).  However,  due  to  the 
circumstances  described  in  detail  in  this 
notice  and  other  notices  on  this  topic, 
the  number  of  pending  Usting  actions 
that  are  out  of  compliance  with  the 
Act's  deadlines  are  so  numerous  that  it 
is  Uterally  impossible  for  the  Service  to 
address  them  all  immediately. 
Therefore,  the  Service  has  instituted  this 
guidance  to  provide  a  reasonable  means 
for  prioritizing  actions.  By  such  actions 
as  this  notice  and  explanation  of  the 
priority  guidance,  the  Service  hopes  to 
promote  public  and  judicial 
understanding  of  the  bind  in  which  the 
Service  finds  itself  and  the 
reasonableness  of  its  approach. 

Some  courts  have  acknowledged  the 
Service's  predicament  and  granted  relief 
accordingly.  In  a  July  23, 1996  order 
entered  by  the  U.S.  District  Court  for  the 
Eastern  District  of  California  in  Sierra 
Club  v.  Babbitt  et  al.  (Civ.  No.  S-95-299 
EJG/GGH),  Judge  Garcia  agreed  to  defer 
to  the  Service's  listing  priority  guidance, 
finding  that, 

Given  that  it  would  be  "impossible,"  see 
Alabama  Power,  supra,  for  defendants  to 
discharge  their  §  1533  (6)(A)  obligation  as  to 
all  pending  species  within  this  fiscal  year, 
the  court  finds  that  defendants'  prioritization 
scheme,  predicated  uf)on  biological  need,  is 
reasonable  in  light  of  the  Endangered  Species 
Act's  purpose.  Spmradic  and  disorganized 
judicial  interference  with  defendants' 
priorities  would  result  in  a  game  of  musical ' 
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chain  plainly  disruptive  to  a  thoughtfiil  and 
reasoned  allocation  of  defendants'  limited 


resources. 


Such  decisions  recognize  that  the 
Service  did  not  receive  sufficient 
funding  in  fiscal  years  1996  or  1997  to 
allow  it  to  comply  with  all  mandated 
time  frames  under  section  4  of  the  Act 
was  legally  prohibited  &om  expending 
funds  to  accomplish  certain  of  those  . 
activities  for  over  a  year,  and  as  a  result 
generated  a  rational  system  for  setting 
priorities  that  is  most  consistent  with 
the  purposes  of  the  Act  and  makes  most 
efficient  use  of  limited  funding  as  the 
Service  manages  its  way  out  of  a 
significant  listing  backlog. 

Commenters'  Issue  7 — The  Service 
should  not  "usurp"  public  priority  by 
relegating  the  petition  process  to  Tier  3 
or  denying  priority  on  the  basis  of 
litigation  status. 

Service  Response — ^The  Act  does 
establish  priorities  for  the  various 
section  4  responsibilities  and  the 
Service  does  not  consider  the  petition 
process  to  be  inherently  of  a  higher 
priority  than  other  section  4  activities. 
However,  the  Service  does  recognize  the 
value  of  the  petition  process  and  the 
Service's  decision  to  assign  processing 
of  petition  findings  to  Tier  3  is  not  made 
lightly.  As  mentioned  previously,  the 
Service  expects  each  Regional  Office  to 
begin  processing  petition  findings  no 
later  than  April  1, 1997  and  some  of  the 
Regional  Usting  programs  will  begin 
processing  petitions  upon 
implementation  of  this  guidance. 
Processing  of  petition  findings  is. 
however,  a  preliminary  step  in  the 
listing  process  and,  diuing  the  current 
period  of  fiscal  constraint,  should  be 
accorded  lower  priority  in  favor  of 
taking  final  actions  on  the  proposAl 
listings.  This  course  of  action  would 
remove  a  Utigation  liabiUty  and  either 
implement  the  full  protections  of  the 
Act  fof  imperiled  species  or  resolve 
pending  regulatory  uncertainty  for 
species  found  not  to  warrant  listing. 

The  Service  remains  firm  in  its  belief 
that  litigation  status  should  not  be  a 
criterion  for  assigning  priority  under 
this  guidance.  To  the  extent  that  the 
courts  do  not  defer  to  this  hsting 
priority  guidance,  the  Service  is 
prepared  to  comply  with  any  court 
order  to  process  a  section  4  listing 
action  subject  to  any  appeals  that  may 
be  taken  as  determined  on  a  case-by- 
case  basis,  to  seek  to  overturn  such  a 
court  order.  The  fact  that  the  Service 
acknowledges  its  duty  to  comply  with 
court  orders  should  not,  however,  be 
interpreted  to  mean  that  it  regards  any 
court  order  as  consistent  with  this 
guidance,  v^thout  regard  to  how 
disruptive  it  may  be  to  the  Service's 


effort  to  make  the  most  biologically 
sound  use  of  its  resources. 

Final  Listing  Priority  Guidance  for 
Fiscal  Year  1997 

To  address  in  the  longer  term  the 
biological,  budgetary,  and 
administrative  issues  noted  above,  and 
in  response  to  public  comments 
received,  the  Service  adopts  the 
following  revised  listing  priority 
guidance.  As  with  the  guidance  issued 
May  16, 1996,  this  gmdance 
supplements,  but  does  not  replace,  the 
1983  listing  priority  guidelines,  which 
are  silent  on  the  matter  of  prioritizing 
among  different  types  of  Usting 
activities. 

As  noted  above,  the  Department  of  the 
Interior's  FY  1997  appropriation 
provides  $5  million  for  the  Service's 
endangered  species  listing  program. 

The  $5,000,000  available  in  the  listinp 
budget  for  all  Usting  activities  will  fall 
far  short  of  the  resources  needed  td 
eliminate  the  backlog  of  proposed 
species  and  complete  all  Usting  actions 
required  by  the  Act  in  FY  1997. 
Therefore,  some  form  of  prioritization  is 
still  necessary,  and  the  Service  will 
implement  the  following  listing  priority 
guidance  in  FY  1997.  However,  effective 
April  1, 1997  the  Service  wrill  undertake 
activities  in  three  of  the  four  tiers. 
Activities  assigned  to  Tier  4  as 
described  below  will  remain  a  low 
priority  until  all  other  Usting  backlogs 
(candidate  species,  proposed  listings, 
and  petition  findings)  have  been 
exhausted. 

The  following  sections  describe  a 
multi-tiered  approach  that  assigns 
relative  priorities,  on  a  descending 
basis,  to  listing  actions  to  be  carried  out 
under  section  4  of  the  Act.  The  1983 
listing  priority  guideUnes  will  continue 
to  be  used  to  set  priority  among  actions 
within  tiers.  The  Service  emphasizes 
that  this  guidance  will  be  effective  until 
September  30, 1997  unless  extended  or 
canceled  by  future  notice,  except  that, 
effiective  April  1, 1997,  the  Service  will 
concurrently  imdertake  all  of  the 
activities  presently  included  in  Tiers  1, 
2,  and  3.  "The  assignment  of  critical 
habitat  designations  and  delistings  or 
reclassifications  to  Tier  4  is  expected  to 
continue  for  the  duration  of  FY  1997 
and  processing  of  these  activities  in  FY 
1997  should  not  be  exp>ected.  Even 
though  a  more  balanced  program  wiU  be 
in  place  as  of  April  1, 1997,  the  FY  1997 
listing  appropriation  is  insufficient  to 
support  high-priority  listing,  candidate 
assessment,  and  petition  processing 
activities  unless  critical  habitat  and 
deUsting/downUsting  activities  are 
maintained  as  low-priority  activities. 
The  Service  must  focus  its  section  4 


program  on  addressing  proposed 
species,  candidate  species,  and  petition 
processing  during  the  second  half  of  FY 
1997.  A  single  critical  habitat 
designation  could  consume  up  to  ten 
percent  of  the  total  listing 
appropriation,  thereby  disrupting  the 
Service's  biologically  based  priorities. 

Completion  of  emergency  listings  for 
species  facing  a  significant  risk  to  their 
well-being  remains  the  Service's  highest 
priority  (Tier  1).  Processing  final 
decisions  on  pending  proposed  listings 
is  assigned  to  Tier  2.  Third  priority  is 
to  resolve  the  conservation  status  of 
species  identified  as  candidates  and 
processing  90-day  or  12-month 
administrative  findings  on  petitions  to 
list  or  reclassify  species  from  threatened 
to  endangered  status.  Preparation  of 
proposed  or  final  critical  habitat 
designations,  and  preparation  of 
proposed  or  final  delistings  and 
reclassifications  are  assigned  lowest 
priority  (Tier  4). 

Tier  1 — Emergency  Listing  Actions 

The  Service  wiU  immediately  process 
.  emergency  listings  for  any  species  of 
fish,  wildlifB,  or  plant  that  faces  a 
significant  risk  to  its  well-being  under 
the  emergency  Usting  provisions  of 
section  4(b)(7)  of  the  Act.  This  would 
include  preparing  a  proposed  rule  to  Ust 
the  species.  The  Service  will  conduct  a 
preliminary  review  of  every  petition 
that  it  receives  to  Ust  a  species  or 
change  a  threatened  species  to 
endangered  status  in  order  to  determine 
whether  an  emergency  situation  exists. 
If  the  initial  screening  indicates  an 
emergency  situation,  the  action  will  be 
elevated  to  Tier  1.  If  the  initial  screening 
does  not  indicate  that  emergency  Usting 
is  necessary,  processing  of  the  petition 
will  be  assigned  to  Tier  3  below. 

Tier  2 — Processing  Final  Decisions  on 
Proposed  Listings 

The  vast  majority  of  the  unresolved 
proposed  species  face  high-magnitude 
threats.  The  Service  believes  that 
focusing  efforts  on  making  final 
decisions  relative  to  these  proposed 
species  would  best  comport  with  the 
overaU  purpose  of  the  Act  by  providing 
maximum  conservation  benefits  to  those 
species  that  are  in  greatest  need  of  the 
Act's  protections.  As  proposed  listings 
are  reviewed  and  processed,  they  will 
be  completed  through  pubUcation  of 
either  a  final  listing  or  a  notice 
withdrawing  the  proposed  listing.  While 
completion  of  a  withdrawal  notice  may 
appear  inconsistent  with  the  thrust  of 
the  guidance,  once  a  determination  not 
to  make  a  final  Usting  has  been  made. 
publishing  the  notice  withdrawing  the 
proposed  listing  takes  minimal  time  and 
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appropriations,  and  it  is  more  cost 
eroctive  and  efficient  to  bring  closure  to 
the  proposed  listing,  as  compared  to 
postponing  action  and  taking  it  up  at 
some  later  time. 

Setting  Priorities  Within  Tier  2 

Most  of  tiie  outstanding  proposed 
listings  deal  with  species  that  face  high- 
magnitude  threats,  such  that  additional 
guidance  is  needed  to  clarify  the  relative 
priorities  within  Tier  2.  Proposed  rules 
dealing  with  taxa  believed  to  Eace 
imminent,  high-magnitude  threats  have 
the  highest  priority  within  Tier  2. 

Proposed  listings  that  cover  multiple 
species  facing  iiigh-magnitude  threats 
have  priority  over  single-species 
proposed  rules  unless  the  Service  has 
'  reason  to  believe  that  the  single-species 
proposal  should  be  processed  to  avoid 
posable  extinction. 

Due  to  imresolved  questions  or  the 
possible  stateness  of  the  scientific 
information  in  the  administrative 
record,  the  Service  may  determine  that 
additional  public  comment  or  hearings 
are  necessary  before  issuing  a  final 
decision  for  Tier  2  actions.  Proposed 
listings  for  species  facing  high- 
magnitude  threats  that  can  be  quickly 
completed  (based  on  factors  such  as  few 
public  comments  to  address  or  final 
decisions  that  are  nearly  complete)  have 
higher  priority  than  proposed  rules  for 
species  with  equivalent  listing  priorities 
that  still  require  extensive  work  to 
complete. 

Given  species  with  equivalent  listing 
priorities  and  the  factors  previously 
^^..^-^Isdix^sed  being  equal,  proposed  listings 
/■^^     with  the  oldest  dates  of  issue  will  be 
/  processed  first. 

Tier  3 — Resolving  the  Conservation 
Status  of  Candidate  Species  and 
Processing  Administrative  Findings  on 
Petitions  to  Add  Species  to  the  Li^  or 
Reclassify  Threatened  Species  to 
Endaagered  Status 

As  of  this  date,  the  Service  has 
determined  that  184  species  warrant 
issuance  of  proposed  listings.  The  Act 
directs  the  Service  to  make  "expeditious 
progress"  in  adding  new  species  to  the 
lists.  Issuance  of  new  proposed  listings 
is  the  first  formal  step  in  the  regulatory 
process  for  listing  a  species.  It  provides 
some  procedural  protection  in  that  all 
Federal  agencies  must  "confer"  with  the 
Service  on  any  actions  that  are  likely  to 
jeopardize  the  continued  existence  of 
proposed  species. 

Administrative  findings  for  listing 
petitions  that  are  not  assigned  to  Tier  1 
after  initial  screening  will  also  be 
processed  as  a  Tier  3  priority.  As  the 
Regional  offices  near  completion  of  their 
pending  Tier  1  and  2  actions,  they  will 


be  expected  to  be^  processing  Tier  3 
actions.  Each  Region  should  begin 
processing  Tier  3  actions  once  all  Tier 
2  determinations  are  underway  and  near 
completion  and  then  Tier  4  actions  once 
Tier  3  actions  are  underway  and  near 
completion. 

Setting  Priorities  Within  Tier  3 

The  1983  listing  priority  guidelines 
and  the  basic  principle  that  species  in 
greatest  need  of  protection  should  be 
processed  first  are  the  primary  bases  for 
establishing  priorities  within  Tier  3. 
Highest  priority  within  Tier  3  will  be 
processing  of  new  proposed  listings  for 
species  facing  imminent,  high- 
magnitude  threats.  If  the  initial 
screening  of  a  petition  suggests  that  the 
species  probably  faces  imminent  and 
high  magnitude  threats,  processing  that 
action  will  be  accorded  high  priority. 

Tier  4 — Processing  Critical  Habitat 
Determinations  and  Processing 
Delistings  or  Reclassificationa. 

Designation  of  critical  habitat 
consiunes  large  amounts  of  the  Service's 
listing  appropriation  and  generally 
provides  only  limited  conservation 
benefits  beyond  those  achieved  when  a 
species  is  listed  as  endangered  or 
threatened.  Because  the  protection  that 
flows  fiom  critical  habitat  designation 
applies  only  to  Federal  actions,  it  is  rare 
for  designation  of  critical  habitat  to 
provide  additional  protection  beyond 
the  "jeopardy"  prohibition  of  section  7, 
which  also  applies  to  Federal  actions.  It 
is  essential  during  this  period  of  limited 
listing  funds  to  maximize  the 
conservation  benefit  of  listing 
appropriations.  The  Service  believes 
that  the  small  amount  of  additional 
protection  that  may  be  gained  by 
designating  critical  habitat  for  species 
already  on  the  lists  is  greatly 
outweighed-by  the  benefits  of  applying 
those  same  dollars  to  putting  more 
species  on  the  lists,  where  they  would 
gain  the  protections  included  in 
sections  7  and  9.  The  Service  has 
decided,  in  other  words,  to  place  higher 
priority  on  addressing  imperiled  species 
that  presently  have  no  or  very  limited 
protection  under  the  Act,  rather  than 
devoting  limited  resources  to  the 
expensive  process  of  designating  critical 
habitat  for  species  already  protected  by 
the  Act. 

Since  the  final  appropriations  law  did 
not  include  dedicated  fimding  for 
delistings  or  reclassifications  of 
endangered  species  to  threatened 
species,  the  Service  does  not  believe 
that  it  would  be  consistent  with  the 
intent  of  this  listing  priority  guidance  to 
afford  these  activities  high  priority  at 
this  time.  Processing  redassifications 


and  delistings  can  provide  regulatory 
relief  and  the  Service  regrets  that  such 
activities  must  be  accorded  Tier  4 
priority  due  to  the  limited 
appropriations  provided  by  Congress. 

Addressing  Matters  In  Litigation 

Using  this  guidance  and  the  1983 
listing  priority  guidelines,  the  Service 
will  assess  the  status  and  the  relative 
priority  of  all  section  4  petition  and 
rulemaking  activities  that  are  the  subject 
of  active  litigation.  The  Service,  through 
the  Department  of  the  Interior's  Office  of 
the  Solicitor,  will  then  notify  the  Justice 
Department  of  its  priority 
determinations  and  request  that 
appropriate  relief  be  sought  from  each 
district  court  to  allow  those  species  with 
the  highest  biological  priority  to  be 
addressed  first.  As  noted  in  the 
guidance  issued  May  16, 1996,  when  the 
Service  undertakes  one  listing  activity, 
it  inevitably  foregoes  another,  and  in 
some  cases  courts  have  ordered  the 
Service  to  complete  activities  that  are 
simply  not,  in  the  Service's  expert 
judgment,  among  the  highest  biological 
priorities.  However,  to  the  extent  that 
these  efforts  to  uphold  the  Service's 
listing  priority  guidance  and  the  1983 
listing  priority  guidelines  do  not  receive 
deference  in  the  courts,  the  Service  will 
need  to  comply  with  court  orders 
despite  any  conservation  disruption  that 
may  result  subject  to  any  appeals  that 
may  be  undertaken  on  a  case-by-case 
basis.  The  fact  that  the  Service 
acknowledges  its  duty  to  comply  with 
court  orders  should  not,  however,  be 
interpreted  to  mean  that  it  acquiesces  in 
the  idea  that  all  such  court  orders  are 
consistent  with  this  guidance  without 
regard  ^o  how  disruptive  they  may  be  to 
the  Service's  effort  to  make  the  most 
biologically  sound  use  of  its  resources. 

The  Service  will  not  elevate  the 
priority  of  proposed  listings  for  species 
under  active  litigation.  To  do  so  would 
let  litigants,  rather  than  expert 
biological  judgments,  set  listing 
priorities.  The  Regional  Office  with 
responsibility  for  processing  such 
packages  will  be  responsible  for 
determining  the  relative  priority  of  such 
cases  based  upon  this  proposed 
guidance  and  the  1983  listing  priority 
guidelines,  and  for  furnishing 
supporting  documentation  that  can  be 
submitted  to  the  relevant  court  to 
indicate  where  such  species  rank  in  the 
overall  priority  scheme. 

National  Environmental  Policy  Act 

The  Service  does  not  consider  the 
implementation  of  this  guidance  to  be  a 
major  Federal  action  significantly 
affecting  the  quality  of  the  human 
environment  for  purposes  of  the 
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National  Environmental  Policy  Act 
(NEPA)  of  1969  (42  U.S.C.  4321  et  seq.). 

Further,  the  Department  of  the 
Interior's  Departmental  Manual  (DM) 
categorically  excludes  from 
consideration  under  NEPA,  "Policies, 
directives,  regulations,  and  guidelines  of 
an  administrative,  financial,  legal, 
technical  or  procedural  nature  or  the 
environmental  effects  of  which  are  too 
broad,  speculative  or  conjectural  to  lend 
(hemselves  to  meaningful  analysis  and 
will  be  subject  later  to  the  NEPA 
process,  either  collectively  or  case-by- 
case."  This  guidance  clearly  qualifies  as 
an  administrative  matter  under  this 
exclusion.  The  Service  also  believes  that 
the  exceptions  to  categorical  exclusions 
(516  DM  2,  Appendix  2)  would  not  be 
applicable  to  such  a  decision,  especially 
in  light  of  the  absence  of  environmental 
effects  for  such  action. 

Authority 

The  authority  for  this  notice  is  the 
Endangered  Species  Act  of  1973,  as 
amended,  16  U.S.C  1531  etseq. 

Dated:  November  26, 1996. 
JohnG.Kogvs, 

Acting  Director.  U.S.  Fish  and  Wildlife 
Service. 

(FR  Doc.  96-30946  FUed  12-4-96;  8:45  am] 
MUJMQ  oooc  aio-a»-r 


50CFRPart17 

Endangered  and  Threatened  WlldHta 
and  Plants;  Notice  of  Rnal  Decision  on 
klentiflcation  of  Candidates  for  Usting 
as  Endangered  or  Threatened 

agency:  Fish  and  Wildlife  Service, 

biterior. 

action:  Notice  of  final  decision. 

SUMMARY:  The  U.S.  Fish  and  Wildlife 
Service  (Service)  has  decided  to 
disconti|iue  the  practice  of  maintaining 
a  list  of  species  regarded  as  "category- 
2  candidates."  Future  lists  of  species 
that  are  candidates  for  listing  under  the 
Endangered  Species  Act  (Act)  will  be 
restricted  to  those  species  for  which  the 
Service  has  on  file  sufficient 
information  to  support  issuance  of  a 
proposed  listing  rule.  A  variety  of  other 
lists  describe  "species  of  concern"  or 
"species  in  decline"  and  the  Service 
believes  that  these  lists  are  more 
-appropriate  for  use  in  land  management 
planning  and  natural  resource 
conservation  efforts  that  extend  beyond 
the  mandates  of  the  Act.  The  Service  is 
committed  to  working  closely  with  the 
State  natural  resource  and  natural 
heritage  agencies,  Territories  and  Tribes, 
other  Federal  agencies,  and  other 
interested  parties  to  cooperatively 


identify  new  species  that  should  be 
regarded  as  candidates  for  protection 
under  the  Act.  The  Service  will 
continue  to  contract  for,  solicit,  and 
accept  information  on  the  biological 
status  and  threats  facing  individual 
species  on  a  continuing  basis. . 
ADDRESSES:  The  complete  record 
pertaining  to  this  matter  is  available  for 
inspection,  by  appointment,  during 
normal  business  hours  at  the  Division  of 
Endangered  Species,  U.S.  Fish  and 
Wildlife  Service,  4401  North  Fairfax 
Drive,  Room  452,  Arlington,  Virginia 
22203. 

FOR  FURTHER  MFORMATKM  CONTACT.  E. 
LaVeme  Smith,  Chief,  Division  of 
Endangered  Species,  U.S.  Fish  and 
Wildlife  Service  (telephone:  703/358- 
2171;  fecsimile:  703/358-1735)  (see 
ADDRESSES  section). 

SUPPLBMBfTARY  INFORMATION: 

Backgrooad 

On  February  28, 1996,  the  Service 
published  a  revised  candidate  notice  of 
review  in  the  Fednral  Register  (61  FR 
7596)  that  announced  changes  to  the 
way  the  Service  identifies  species  that 
are  candidates  for  listing  Amder  the 
Endangered  Species  Act  of  1973  (Act), 
as  amended  (16  U.S.C  1531  et  seq.).  The 
Service  noted  its  intention  to 
discontinue  maintaining  a  list  of  species 
that  were  previously  identified  as 
"CategOry-2  candidates."  Category-2 
candidates  were  species  for  which  the 
Service  had  information  indicating  that 
protection  under  the  Act  may  be 
warranted  but  for  which  it  lacked 
sufficient  information  on  status  and 
threats  to  determine  if  elevation  to 
"category-l  candidate"  status  was 
warranted. 

In  addition  to  soliciting  biological 
information  on  taxa  that  are  candidates 
for  listing  under  the  Act,  the  Service 
also  solicited  public  comments  of  a 
general  nature  when  it  aimounced  the 
revisions  to  the  candidate  identification 
process  in  the  February  28. 1996,  notice 
(61  FR  7596).  The  candidate  notice 
specified  no  closing  date  for  comments 
of  either  a  general  or  a  species-specific 
nature.  On  September  17, 1996,  the 
Service  published  in  ^e  Federal 
Register  (61  FR  48875)  a  notice 
announcing  that  it  would  consider  all 
public  comments  on  the  matter  of 
discontinuing  the  practice  of  identifying 
category-2  candidate  species  that  were 
received  on  or  before  October  17, 1996. 
In  the  September  17, 1996,  notice  (61  FR 
48875),  the  Service  stated  that  it  would 
publish  a  subsequent  notice  in  the 
Federal  Fygi«*gr  addressing  comments 
received  and  indicating  a  final  decision 
on  this  issue  and  how  the  Service 


intends  to  identify  species  that  are 
under  consideration  for  possible 
addition  to  the  list  of  endangered  or 
threatened  species. 

As  solicited  in  the  Service's  February 
28. 1996^  candidate  notice  (61  FR  7596), 
comments  and  information  relating  to 
the  biological  status  and  threats  of 
particular  taxa  that  are,  or  should  be, 
regarded  as  candidates  for  protection 
under  the  Act  may  be  submitted  at  any 
time  to  the  Regimial  EHrector  of  the 
Region  identified  as  having  lead 
responsibility.  Biological  status  and 
threat  information  for  species  that  do 
not  have  a  designAed  lead  Region 
should  be  submitted  to  the  Division  of 
Endangered  Species,  Washington,  D.C 
(see  ADDRESSES  section). 

When  the  Service  first  started 
publishing  comprehensive  lists  of 
candidates  and  potential  candidates,  no 
comparable  Ust  existed  because  few 
organizations  were  tracking  species  of 
concern.  Now,  a  number  of  agencies  and 
organizations  track  species  that  may  be 
declining,  including  State  natural 
resource  agencies  and  Natural  Heritage 
Programs,  Federal  land-management 
agencies,  the  Biological  Resources 
Division  of  the  U.S.  Geological  Survey 
(USGS),  professional  societies,  and 
conservation  organizations.  The  added 
attention  and  wider  range  of  focus 
means  that  there  is  vastly  superior 
information  available  on  species  of 
concern  than  was  maintained  in'the 
Service's  list  of  category-2  species. 
Duplicative  effort  to  maintain  lists  is  not 
the  best  use  of  limited  endangered 
species  funding. 

The  quality  of  the  information 
supporting  the  former  category-2  list 
varied  considerably,  ranging  from 
extremely  limited  or  old  data  to  fairly 
.'  comprehensive  assessments.  It  is  the 
intent  of  the  Service  to  work  with  all 
interested  parties  and  to  use 
scientifically  credible  sources  of  peer- 
reviewed  information,  when  available, 
to  identify  new  candidate  species. 

The  need  for  a  species  of  concern  list 
extends  beyond  implementation  of  the 
Endangered  Species  Act.  Using  the  old 
category-2  list  as  a  "species  of  concern" 
list  was  inappropriate;  it  is  widely 
believed  that  sensitive,  rare,  and 
declining  speciies  are  more  inclusive 
than  those  found  in  the  old  category-2 
list.  Many  Divisions  of  the  Fish  and 
Wildlife  Service,  such  as  Migratory 
Birds,  Refuges,  Endangered  Species, 
Habitat  Conservation,  Environmental 
Contaminants,  and  Fish  and  Wildlife 
Management  Assistance  will  continue  to 
work  with  partners  to  identify  and 
protect  si>ecies  of  concern. 

The  result  of  such  collaboration 
should  be  a  far  more  comprehensive  and 
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reliable  accounting  of  biologicat 
resources  that  are  declining  or  otherwise 
at  risk.  This  approach  is  consistent  with 
the  purposes  of  numerous  Federal 
Mivironmental  policies  and  statutes,  not 
just  the  Act. 

Summary  of  Comments  and 
Recommendatioiis 

The  Service  received  163  comment 
letters — one  from  a  Federal  agency,  10 
from  State  agencies,  and  152  from 
individuals  or  groups.  One  conunenter 
supported  the  proposed  action-.  159 
expressed  concerns,  and  3  were  either 
neutral  or  expressed  support  and 
opposition  equally.  Comments  received 
during  the  comment  period  are 
addressed  in  the  following  summary. 
Comments  of  a  similar  nature  are 
grouped  into  a  number  of  general  issues. 
These  issues  and  the  Service's  response 
to  each  are  discussed  below. 

Issue  1 :  Commenters  noted  that  the 
category-2  Ust  was  a  critically  important 
tool  for  agencies,  researchers,  and  other 
partners  in  land-use  planning. 
Commenters  claimed  that  elimination  of 
the  category-2  list  will  prevent  land-use 
planners  from  easily  identifying  which 
species  are  at  risk.  Respondents  also 
commented  that  the  category-2  list 
provided  greater  certainty  to  private 
landowners  by  notifying  them  of  species 
for  which  management  actions  might 
later  be  needed. 

Service  Response:  While  a  list  of 
species  of  concern  is  highly  useful  in 
conserving  plant  and  wildlife  species,  it 
is  important  to  recognize  that  this 
purpose  is  far  broader  than  the  purposes 
of  the  Act.  The  Act  is  meant  to  serve  as 
a  "safety  net,"  to  identify  species  at  risk 
of  extinction  ami  focus  effcnts  to  recover 
those  species.  There  are  numerous 
Federal  laws,  such  as  the  National 
Forest  Management  Act  and  the  Federal 
Land  Management  Planning  Act,  that 
have  broad  mandates  to  protect 
biodiversity.  Limiting  the  application  of 
these  laws  only  to  species  under  study 
for  possible  listing  under  the  Actwould 
be  too  narrowly  focused. 

The  Service's  former  list  of  category- 
2  species  was  far  from  a  thorough 
compilation  of  species  of  concern.  In 
fact,  the  quality  of  the  information 
supporting  the  category-2  Ust  varied 
considerably,  ranging  from  extremely 
limited  or  old  data  to  fairly 
comprehensive  assessments.  When  the 
Service  flrst  started  publishing 
comprehensive  Usts  of  candidates  and 
potential  candidates,  no  comparable  list 
existed  because  few  groups  were 
tracking  species  of  concern.  Now  a 
number  of  groups  track  declining 
species,  including  State  natural  resource 
agencies  and  Natural  Heritage  Programs, 


Federal  land-management  agencies,  the 
Biological  Resources  Division  of  the 
uses,  professional  societies,  and 
conservation  organizations.  Givoi  the 
Service's  budgetary  constraints  and 
ever-increasing  workloads,  the  Service 
can  no  longer  afford  to  duplicate  these 
efforts  and  instead  must  be  a  partner  in 
contributing  to  these  various  sources. 
The  Service  will  continue  to  take  a 
proactive  role  in  species  conservation. 
The  Service  acknowledges  that  an 
effective  pro-am  for  the  conservaticMi  of 
endangered  species  requires  a  means  of 
addressing  species  that  have  not  yet 
been  listed  but  that  face  immediate, 
identifiable  risks.  Numerous  Servioe 
programs  are  already  actively  working 
with  partners  and  other  knowledgeable 
individuals  to  identify  species  of 
concern,  identify  rescMTch  needs,  set 
priorities  for  developing  the 
information,  and  determine  how  to 
accomplish  the  work  needed  to  resolve 
the  species'  status.  For  example,  the 
Service's  Refuges  program  works  to 
conserve  many  declining  species,  not 
mmely  those  that  are  listed  under  the 
Act  TTie  Migratory  Bird  Management 
OfBce  identifies  "species  of 
raanagonent  concern"  to  focus  attention 
on  declining  bird  species  and  the 
Division  of  Habitat  Conservation  works 
with  private  landowners  across  the 
nation  to  conserve  species  and  habitats 
through  the  "Partners  im  Wildlife" 
program. 

Federal  agencies,  consultants,  permit 
applicants,  and  others  routinely  request 
lists  of  species  from  the  Service  to  use 
during  project  planning  and  for  other 
purposes.  These  requests  are  often 
associated  with  activities  that  could 
require  consultations  under  section  7  of 
the  Act  or  section  10  permits.  The 
Service  will  continue  to  be  responsive 
by  providing  information  on  candidate, 
proposed  and  listed  species  and 
proposed  or  designated  critical  habitat. 
Where  possible,  the  Service  will  refer 
the  requestor  to  other  appropriate 
sources  for  information  on  species  of 
concern  or  other  environmental  issues 
that  may  occiu  in  or  near  the  project 
area. 

Many  agencies,  such  as  the  USPS, 
BLM,  and  DOD.  arft  working  with  The 
Nature  Conservancy's  (TNC)  Heritage 
system  to  evaluate  including  all  "GI- 
GS" species  and  "T1-T3"  subspecies  on 
their  sensitive  lists.  Such  efforts  should 
lead  to  the  shared  interagency  use  of  a 
more  comprehensive  list  than  the 
Service's  former  category-2  list. 

The  mandates  of  most  Federal  land- 
managing  agencies  exceed  those  of  the 
Act  in  protecting  biodiversify  on  their 
lands.  The  Act  is  a  tool  to  be  used  when 
species  decline  despite  these  other 


mandates.  To  enhance  interagency 
efforts  to  conserve  candidates  and  other 
species  of  concern,  the  USPS,  BLM, 
NPS,  National  Marine  Fisheries  Servioe, 
and  the  Service  entered  into  a  MOU  that 
creates  a  framework  for  cooperation  to 
conserve  species  and  their  habitats 
before  they  reach  the  point  where  listing 
may  be  necessary.  Although  the  MOU 
was  signed  in  January  1994,  when  the 
Service  still  maintained  a  category-2 
Hst.  compliance  with  the  MOU  is  in  no 
way  dependent  upon  the  existence  of 
that  list.  The  Service  and  these  agencies 
remain  committed  to  the  concept  of 
addressing  conservation  needs  of  both 
candidate  species  and  other  species  of 
concern. 

Issue  2:  The  Service  should  clarify  the 
process  it  intends  to  use  to  identify 
potential  candidate  species.  The 
commenters  also  asked  for  clarification 
on  the  mechanism  the  Service  v^ll  use 
to  determine  which  species  need  status 
reviews. 

Service  Response:  The  Service's 
Endangered  Species  Program  will 
identify  candidates  for  addition  to  the 
list  of  endangered  or  threatened  species 
through  a  collaborative  process  among 
all  Federal,  State,  Tribal,  and  private 
partners.  The  Service's  Endangered 
Species  staff  will  take  an  active  role 
with  these  partners  to  identify  species 
that  should  be  candidates  for  listing 
under  the  Act,  identify  research  needs, 
set  priorities  for  developing  the 
information  and  determine  how  to 
accomplish  the  work  needed  to  resolve 
the  conservation  status  of  species. 

Tools  available  to  the  SeoVice  and  its 
partners  for  use  as  a  fbimdation  for 
identifying  potential  candidates 
include':  the  Natural  Heritage  Central 
Database  of  The  Nature  Conservancy 
(TNC)  and  the  intematioxuil  Network  of 
Natural  Heritage  Programs  and 
Conservation  Data  Centres,  the  Service's 
list  of  Migratory  Nongame  Birds  of 
Management  Concern  in  the  United 
States,  species  protected  by  State 
endangered  species  laws  or  identified 
by  State  agencies  as  rare  or  vulnerable, 
species  identified  by  other  Federal 
agencies  as  vulnerable  or  of 
management  concern  such  as  the  USPS 
and  BLM  "sensitive  species,"  and 
species  identified  by  professional 
scientific  societies  as  rare  or  vulnerable 
(e.g.,  the  American  Fisheries  Society 
and  National  Audubon  Society/Partners 
in  Flight). 

One  of  the  most  comprehensive 
information  sources  on  rare  or  imperiled 
species  is  the  Natural  Heritage  Central 
Database,  developed  by  TNC  and  the 
network  of  State  Natural  Heritage 
programs.  This  database  ranks  the 
conservation  status  of  species  at  the 
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global,  national,  and  state  levels  and  is 
available  from  TNC  and  tbe  State 
Heritage  programs.  At  present,  the 
Service  regards  the  species  ranked  Gl, 
G2,  or  G3,  and  subspecies  ranked  Tl, 
T2,  or  T3,  in  the  TNC  database  as  a 
reasonable  subset  of  species  and 
subsjjecies  from  which  to  identify  those 
that  may  be  candidates  for  listing  under 
tbe  Act. 

When  all  available  information  has 
been  evaluated,  the  Service  will 
determine  whether  a  species, 
subspecies,  or  distinct  population 
segment  meets  the  information 
standards  and  status  criteria  for  listing 
and  should  be  placed  on  the  candidate 
list.  Recognized  subspecies  and  species, 
as  well  as  distinct  population  segments, 
will  be  recommended  by  the  Regional 
Director  to  the  Service's  Director  for 
addition  to  the  candidate  list.  Other 
species  may  warrant  further  review  or 
monitoring  or  not  warrant  further 
consideration  for  hsting. 

A  status  review  is  the  act  of  reviewing 
all  the  available  information  on  a 
species  to  determine  whether  it  should 
be  considered  for  candidate  status. 
Status  reviews  are  a  required 
component  of  the  listing  process 
(section  4(b)(1)(A)  of  the  Act).  The 
mechanism  for  identifying  species 
needing  status  reviews  has  not 
significantly  changed.  Service  offices 
wiU  continue  to  work  with  State  and 
Federal  biologists  and  other 
knowledgeable  individuals  to  identify 
the  highest  priority  species  of  concern, 
identify  research  needs,  set  priorities  for 
developing  the  information  and 
determine  how  to  accomplish  the  work 
needed  to  resolve  species  status.  The 
Service  will  maximize  its  limited 
resources  through  a  stronger  emphasis 
on  a  collaborative  process  between  the 
Service  and  its  partners  to  rank  these 
species  by  their  need  for  study  and 
accomplish  these  studies  cooperatively. 
State  agencies,  often  using  funds 
partially  provided  under  section  6  of  the 
Act,  conduct  status  reviews  on  species 
of  concern  annually.  The  Biological 
Resources  Division  of  the  USGS 
annually  requests  proposals  for  research 
on  sf>ecies-at-ri8k,  including  status 
assessments.  Because  the  Service  is 
involved  in  the  call  for  proposals,  it  can 
help  focus  such  proposals  on  priority 
species.  Tbe  Service  believes  that  this  is 
a  more  effective  and  efficient  way  to 
develop  and  compile  the  information 
needed  to  make  biologically  and 
ecologically  sound,  cost-effective 
decisions. 

Non-candidate  species  under  petition 
for  listing  will  require  initiation  of  a 
status  review  whenever  the  Service 
makes  a  finding  that  the  petitioners 


presented  substantial  scientific  data 
indicating  that  listing  may  be  warranted. 
If  the  Service  makes  a  12-month  finding 
of  "warranted"  or  "warranted  but 
precluded,"  the  species  would  then  be 
considered  as  a  candidate  species. 

The  Service  will  publish  an  annual 
Notice  of  Review  to  provide  an  updated 
list  of  candidate  species  to  advise  other 
Federal  agencies,  State  and  Tribal 
governments,  local  governments, 
industry,  and  the  public  of  those  species 
that  are  candidates  for  a  listing  proposal 
imder  the  Act.  Publishing  this  list 
annually,  rather  than  biennially  as 
before,  will  ensure  that  an  updated  list 
is  always  available.  This  will  allow 
resource  managers  to  alleviate  threats 
and  thereby  possibly  remove  the  need  to 
list  these  species.  The  annual  revision  to 
the  candidate  list  will  also  serve  as 
recycled  petition  findings  until  a  final 
determination  can  be  made  on  whether 
to  publish  a  listing  proposal  for  a 
particular  candidate  species. 

Issue  3:  Commenters  stated  that  the 
regularly  updated  Notices  of  Review  for 
candidates  have  provided  a  key  source 
of  public  information  and  a  process  for 
pubUc  review,  input,  and  refinement. 
The  commenters  were  concerned  that 
without  a  category-2  list  maintained  by 
the  Service,  that  publicly  available 
information  source  will  no  longer  exist. 
They  stated  that  the  public  will  not 
know  where  to  submit  new  information 
or  research  results  on  former  category- 
2  species. 

Service  Response:  The  Service  will 
continue  to  accept  data  and  other 
information  on  all  species.  The  Service's 
Notice  of  Review  for  candidate  species, 
published  annually,  requests 
information  on  the  species  ciurently 
considered  candidates  as  well  as  any 
other  species  that  may  warrant 
candidate  status.  The  addresses  of  the 
Service's  regional  offices  and  the  states 
for  which  they  have  jurisdiction  are 
included  in  the  Notice  of  Review. 

The  process  of  providing  new 
information  or  research  results  to  the 
Service  has  not  changed.  The  Service 
will  continue  to  receive  such 
information  for  review  and 
consideration.  Under  a  current 
cooperative  agreement  with  TNC,  the 
Service  shares  information  with  TNC  for 
incorporation  into  the  Natural  Heritage 
Centra]  Database.  A  number  of  other 
currently  available  tools  used  to  identify 
species  of  concern  in  order  to  focus 
research  efforts  and  for  planners  to  use 
in  their  decision-making  process  were 
listed  under  Issues  1  and  2. 

Issue  4:  Ccnnmenters  noted  that  prior 
to  the  new  candidate  policy,  category-2 
species  were  considered  in  section  7 
consultations  and  Habitat  Conservation 


Plans  (HCPs).  lliey  stated  that     . 
excluding  those  species  from  section  7 
consultations  and  HCPs  may  result  in 
further  declines  in  their  status,  in  some 
cases  to  the  point  of  requiring  listing. 

Service  Response:  The  consideration 
of  category-2  candidates  in  project 
planning  was  always  discretionary 
because  candidate  species  receive  no 
statutory  protection  under  the  Act.  The 
Service  recognizes  that  the  category-2 
candidate  list  was  used  as  a  plarming 
tool;  however,  more  complete  and  more 
appropriate  lists  are  now  available  for 
that  purpose  (as  discussed  in  Issue  1). 

Under  both  section  7  and  10,  the 
Service  will  continue  to  encourage  the 
protection  of  candidate  species  and 
species  of  concern,  but  the  Act  does  not 
mandate  protection  for  either  group.  For 
example,  under  section  10,  the  Service 
encoiuages  applicants  for  incidental 
take  permits  to  consider  candidate 
species  and  other  unlisted  species.  The 
Service's  final  HCP  Handbook 
(completed  in  November  1996)  provides 
that  unlisted  species,  such  as  candidate 
species,  former  category-2  species,  and 
other  species  of  concern,  may  be 
included  in  HCPs  for  listed  species. 
Furthermore,  under  section  7  and 
section  10,  the  Service  will  continue  to 
aid  in  the  identification  of  listed, 
proposed,  and  candidate  species  that 
may  be  in  or  near  a  project  area.  The 
Service  will  also  refer  the  requestor  to 
other  appropriate  sources  for 
information  on  species  of  concern  or 
environmental  issues  concerns  that  may 
occur  in  or  near  the  project  area  (see 
Issue  1). 

Issue  5:  Commenters  claimed  that 
elimination  of  the  category-2  candidate 
list  is  a  major  Federal  action  under  the 
National  Environmental  Policy  Act 
(NEPA)  of  1969  (42  U.S.C.  4321  et  seq.) 
and  requires  preparation  of  an  EIS. 
Furthermore,  because  other  Federal 
agencies,  such  as  USPS  and  BLM,  have 
afforded  protection  to  cafbgory-2  species 
and  will  no  longw  be  compelled  to  6fi 
so,  the  commenters  asserted  that  an  EIS 
must  be  prepared  to  evaluate  this  and 
all  other  direct,  indirect,  and  cumulative 
impacts  associated  with  eliminating  the 
category-2  list. 

Senrice  Response:  The  Service  does 
not  consider  its  decision  to  discontinue 
the  maintenance  of  a  list  of  category-2 
candidate  species  in  Notices  of  Review 
to  be  a  major  Federal  action 
significantly  affecting  the  quality  of  the 
human  environment  for  purposes  of 
NEPA.  (See  NEPA  section  of  this  notice 
below  for  a  more  detailed  discussion.) 

The  purpose  of  the  NH'A  is  to  ensure 
that  Federal  agency  planning  and 
decisions  consider  environmental 
values.  The  Service  recognizes  that  the 
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categofy-2  list  was  used  as  a  planning 
tool  by  various  Federal.  State,  and 
Tribal  agencies  but  these  management 
entities  can  and  should  avail  themselves 
of  other  information  sources  (as 
described  previously  in  Issue  1)  to  fill 
this  need.  Therefore,  the  disccmtinuance 
of  the  category- 2  list  is  not  a  significant 
loss  as  characterized  under  NEPA.  As 
stated  above,  other  lists  of  species  of 
concern  are  more  accurate  and 
comprehensive  than  the  former 
category-2  list,  and  nothing  in  the  Act 
requires  Federal  agencies  to  use  or 
consider  that  specific  list. 

/s5ue  6:  Commenters  noted  that 
limited  fiiuuidal  resources  should  be 
concentrated  on  species  of  greatest 
concern  in  a  cost-eflective  maimer 
before  very  costly  "emergency  room" 
measures,  such  as  captive  breeding,  are 
required.  They  were  concerned  that 
under  the  new  candidate  policy, 
pre  listing  (candidate  conservati(xi) 
funds  will  not  be  available  for  species 
of  concern  and  that  it  %vill  also  become 
more  difficult  for  Servifse  offices  to 
obtain  badly  needed  section  6 
(Cooperative  Endangered  Species  Grants 
to  States  and  Territories)  proposals  for 
such  species. 

Service  Response:  Fimding  for  the 
endangered  species  program  has  fallen 
short  of  program  needs.  Therefore,  it  is 
important  that  appropriations  under  the 
Act  be  directed  primarily  toward 
species  for  which  the  Service  has  direct 
statutory  responsibility  under  the  Act 
As  such,  expenditure  of  candidate 
conservation  allocations  must  be  limited 
to  activities  related  to  identifying 
candidate  species  and  conserving 
candidate  species.  In  fiscal  year  1997 
the  Service  will  direct  roughly  four- 
fifths  of  its  appropriations  (for  candidate 
conservation)  to  candidate  conservation 
agreements  and  activities  and  one-fifth 
to  status  assessments  for  species  of 
concern  that  may  warrant  candidate 
status.  Clearly,  such  a  policy  achieves 
the  stated  goal  of  focusing  funding  on 
those  species  thought  to  be  in  gravest 
peril. 

Section  6  funds  alloS&ted  to  State  and 
Territorial  fish  and  wildlife  agencies 
may  be  used  for  status  assessments  for 
species  that  may  warrant  candidate 
status  and  for  conservationand  recovery 
of  listed,  proposed,  and  candidate 
species.  Candidate  status  determination 
activities  have  often  occurred  through 
section  6  of  the  Act.  The  Service  will 
continue  to  work  closely  with  the  States 
and  Territories  through  existing 
cooperative  agreements  to  determine  the 
assessments  that  should  have  the 
highest  priority  for  fuiHiing.  The  Service 
will  also  continue  to  work  with  States 
and  Territories  to  strengthen  or  develop 


cooperative  agreements  for  section  6 
activities. 

Issue  7:  Commenters  asserted  that  the 
evaluation  of  former  category-2  species 
for  possible  inclusion  on  the  February 
28, 1996,  Notice  of  Review  was 
inadequate  becaiise  Service  Regional 
offices  did  not  have  enough  time  to 
properly  evaluate  over  4,000  category-2 
species.  In  addition,  commenters  stated 
that  the  Service  violated  the  public 
nodce  and  comment  requirements  of  the 
Act  and  the  Administrative  Procedure 
Act  (APA)  by  putting  its  new  policy  on 
candidate  species  into  effact  on  ^ 

February  28, 1996,  without  requesting  a 
public  comment  period  and  evaluating 
public  comments. 

Service  Response:  A  Notice  of  Review 
is  a  snapshot  of  the  species  that  the 
Service  considers  candidates  at  the 
time.  Service  staff  will  continue  to 
evaluate  species  of  concern  and  elevate 
to  candidate  status  those  that  meet  the 
appropriate  criteria. 

Service  Field  and  Regional  offices 
were  provided  sufficient  advance  notice 
to  evaluate  candidate  lists  for  the 
February  28, 1996,  Notice  of  Review. 
The  data  call  for  the  update  of  the  plant 
notice  was  issued  in  January  1995,  with 
a  response  due  in  90  days.  An  update 
of  all  plant  and  animal  taxa  that  the 
Regions  recommended  for  category- 1 
status  was  requested  on  May  17,  1995. 
In  addition,  Riagional  offices  were  asked 
on  August  31, 1995,  to  provide 
comments  or  corrections  on  a  draft 
notice  of  review. 

In  a  notice  pubUshed  in  the  Federal 
Register  on  September  17,  1996  (61  FR 
48875),  the  Service  notified  the  public 
that  the  comment  period  for  the  new 
candidate  policy  would  remain  open 
until  October  17,  and  that  public 
comments  would  be  taken  into 
consideration  in  developing  the  final 
decision.  All  procedural  requirements  of 
the  Act  and  the  APA  have  been  met. 

Issue  8:  A  commenter  requested 
clarification  on  a  statement  in  the 
February  28, 1996,  notice  of  review 
regarding  whether  species  not  known  to 
exist  in  the  wild  could  qualify  for 
candidate  status. 

Service  Response:  Species  not 
currently  known  to  exist  in  the  wild, 
captivity,  or  cultivation  cannot  be 
considered  for  candidate  status. 
However,  the  Service  has  not,  nor  did  it 
intend  to,  remove  species  from 
consideration  for  candidate  status  if      . 
they  are  believed  to  be  extinct  in  the 
wild  but  kno%vn  to  be  extaot  in  captivity 
or  cultivation.  Species  that  are  presently 
known  only  in  captivity  or  cultivation, 
but  that  otherwise  meet  the  criteria  for 
listing  established  by  section  4  of  the 


Act.  may  be  considered  as  candidates- 
for  possible  listing. 

Issue  9:  Commenters  stated  that  they 
do  not  believe  that  public  confusion 
constitutes  a  reasonable  basis  for 
eliminating  the  category-2  list.  Various 
OHnmoiters  suggested  changing  the 
name  of  the  list  to  "watch  list,"  "species 
of  concern,"  or  "species  of  uncertain 
status,"  rather  than  eliminating  the  list 
altogether. 

Service  Response:  As  discussed  also 
in  the  Background  section  and  Issue  1 
above,  the  Service's  decision  to 
discontinue  the  category-2  list  was 
based  on  numerous  ractors.  The  quality 
of  the  information  fior  category-2  species 
was  inconsistent  and  maintenance  of 
such  a  list  by  the  Endangered  Species 
program  is  highly  duplicative  of  other 
efforts.  A  combination  of  factors, 
including  budg^ary  priorities, 
duplicative  functions,  uncertain  data 
quality,  and  public  confusion,  forms  the 
basis  for  the  decision  to  discontinue 
maintenance  of  a  list  of  category-2 
species.  The  Service  simply  lacks  the 
resources  to  continue  such  a  list  at  a 
time  of  shrinking  budgets,  especially 
when  mandatory  section  4  demands  are 
increasing  and  when  non-Federal 
sources  are  providing  a  superior 
product. 

Decision 

After  review  of  comments  and  further 
consideration,  the  Service  discontinues 
the  maintenance  of  a  list  of  category-2 
species.  The  Service's  Endangered 
Species  Program  will  identify 
candidates  for  addition  to  the  list  of 
endangered  or  threatened  species 
throu^  a  collaborative  process  between 
the  public  and  private  sectors.  The 
Service,  through  all  its  appropriate 
programs,  will  take  an  active  role  with 
its  partners  and  other  knowledgeable 
individuals  to  identify  and  conserve 
species  of  concern,  identify  research 
needs,  set  priorities  for  developing  the 
information  and  determine  how  to 
accomplish  the  work  needed  to  resolve 
the  status  of  species. 

Tools  availwle  to  the  Service  and  its 
partners  for  use  as  a  foundation  for 
identifying  potential  candidates 
include:  the  Natural  Heritage  Central 
Database  of  TNC  and  the  International 
Network  of  Natural  Heritage  Programs 
and  Conservation  Data  Centres,  the 
Service's  list  of  Migratory  Nongame 
Birds  of  Management  Concern  in  the 
United  States,  species  protected  by  State 
endangered  species  laws  or  identified 
by  State  agencies  as  rare  or  vulnerable, 
species  identified  by  other  Federal 
agencies  as  vulnerable  or  of 
management  concern  (e.g.,  the  USFS's 
and  BLM's  "sensitive  species"),  and 


* 
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species  identified  by  professioiial 
scientific  societies  as  rare  or  vulnerable 
(e.g.,  the  American  Fisheries  Society 
and  National  Audubon  Society/Partners 
in  Flight).  The  most  comprehensive 
single  source  of  information  on  rare  or 
imperilled  species  is  the  Natural 
Heritage  Central  Database,  developed  by 
TNC  and  the  netwoii^  of  State  Natural 
Heritage  programs,  which  ranks  the 
conservation  status  of  species  at  the 
global,  national,  and  state  levels.  This 
information  is  available  from  TNC  and 
the  State  Heritage  programs. 

When  all  available  information  has 
been  evaluated,  the  Service  will 
determine  if  a  particular  species  meets 
the  information  standards  and  status 
criteria  for  recognition  as  a  candidate 
species,  and  if  so,  the  Regional  Director 
will  recommend  to  the  Service's 
Director  that  the  species  be  added  to  the 
candidate  list.  Other  species  may 
warrant  further  review  or  monitoring  or 
not  warrant  further  consideration  for 
candidate  status  at  that  time.  Non- 
candidate  species  petitioned  for  listing 
will  require  initiation  of  a  status  review 
when  the  Service  makes  a  90-day 
finding  of  "substantial  information."  If 
the  Service  makes  a  12-month  finding  of 
"warranted"  or  "warranted  but 
precluded,"  the  species  would  then 
become  a  candidate.  The  annual  update 
of  the  candidate  notice  of  review  will 
serve  as  recycled  petition  findings  until 
such  time  as  a  final  determination  can 
be  made  on  whether  a  proposed  listing 
rule  should  be  published. 

National  EaTironinental  Policy  Act 

As  stated  in  the  September  17, 1996, 
notice  (61  FR  48875),  the  Service  does 
not  consider  its  decision  to  discontinue 
the  maintenance  of  a  list  of  category-2 
species  in  Notices  of  Review  to  be  a 
major  Federal  action  significantly 
affecting  the  quality  of  the  human 
environment  for  purposes  of  the  NEPA. 

Further,  the  Department  of  the 
Interior's  Departmental  Manual  (DM) 
categorically  excludes  fit>m 
consideration  imder  NEPA,  "activities 
which  are  educational,  informational, 
advisory  or  consultative  to  other 
agencies,  pubUc  or  private  entities, 
visitors,  individuals,  or  the  general 
public"  (516  DM  2,  Appendix  1,  item 
1.11).  Notices  of  Review  serve  the 
purpose  of  informing  Federal  agencies, 
state  agencies,  and  the  general  public  of 
species  that  are  candidates  for  possible 
addition  to  the  lists  of  endangered  or 
threatened  wildfife  and  plants.  They 
also  serve  as  data-gathering  tools  to 
assist  the  Service  in  developing  the  best 
available  scientific  and  commercial  data 
on  such  species.  There  is  no  statutory  or 
regulatory  mandate  on  how  to  structure 


or  when  to  publish  these  notices. 
Therefore,  even  if  the  Service's  decision 
to  discontinue  maintenance  of  a  list  of 
category-2  species  in  Notices  of  Review 
were  considered  an  "action"  for 
purposes  of  the  NEPA,  this  categorical 
exclusion  would  apply.  The  Service  also 
beUeves  that  the  exceptions  to 
categorical  exclusions  (516  DM  2, 
Api>endix  2)  would  not  be  applicable  to 
this  decision,  especially  in  li^t  of  the 
absence  of  environmental  effects  for 
such  action. 

Authority 

The  authority  for  this  action  is  the 
Endangered  Species  Act  of  1973,  as 
amended  (16  U.S.C.  1531  et  seq.). 

Dated:  November  27, 1996. 
John  G.  Rogais. 

Acting  Director,  Fish  and  Wildlife  Service. 
(PR  Doc.  96-30947  Filed  12-4-96;  8:45  am] 
■NJJNO  COOC  4»iO-as-P 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  622 

[Docket  No.  961008282-6332-02;  I.D. 
002796A] 

RIN0648-AI97 

Fisheries  of  the  Caribbean.  Gulf  of- 
Mexico,  and  South  Atlantic;  Reef  Fish 
Fishery  of  Puerlo  Rico  and  the  U.S. 
Virgin  Islands;  Red  Hind  Spawning 
Aggregations 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NCAA), 
Commerce. 
action:  Final  rule. 

summary:  NMFS  issues  this  final  rule  to 
implement  a  regulatory  amendment 
prepared  by  the  Caribbean  Fishery 
Management  Council  (Coimcil)  in 
accordance  with  framework  procedures 
for  adjusting  management  measiues  of 
the  Fishery  Management  Plan  for  the 
Reef  Fish  Fishery  of  Puerto  Rico  and  the 
U.S.  Virgin  Islands  (FMP).  The 
regulatory  amendment  adjusts  the 
boundary  of  the  existing  red  hind 
spawning  aggregation  seasonal/area 
dosiue  in  the  FRZ  off  western  Puerto 
Rico  and  adds  two  additional  red  hind 
spawning  aggregation  seasonal/area 
closiues.  The  intended  effect  is  to 
protect  red  hind  spawning  aggregations' 
by  prohibiting  fishing  in  these  areas 
during  the  spawning  season.  This  rule 
also  contains  a  technical  change  to  the 
regulations  to  alter  minimally  the 


boundary  of  the  mutton  snapper 
spawning  aggregation  area  off  the 
southwest  coast  of  St.  Croix.  U.S.  Virgin 
Islands  (USVI),  to  make  it  compatible 
with  USVI  regulations. 

EFFECTIVE  DATE:  December  7, 1996. 

FOR  FURTHER  INFORMATION  CONTACT: 
Georgia  Cranmore,  813-570-5305. 

SUPPLEMENTARY  INFORMATION:  The  reef 
fish  fishery  of  Puerto  Rico  and  USVI  is 
managed  imder  the  FMP.  The  FMP  was 
prepared  by  the  Council  and  is 
implemented  by  regulations  at  50  CFR 
part  622  under  the  authority  of  the 
Magnuson-Stevens  Fishery 
Conservation  and  Management  Act 

The  background  and  rationale  for  the 
measures  in  the  regulatory  amendment 
were  included  in  the  preamble  to  the 
proposed  rule  (61  FR  55127,  October  24, 
1996)  and  are  not  repeated  here. 

Comments  and  Responses 

Comment:  The  Center  for  Marine 
Conservation  (CMC)  supports 
management  measures  to  protect  two 
additional  spawning  aggregations  for 
red  hind  but  is  concerned  about  the 
reductirai  in  the  size  of  the  existing 
spawning  aggregation  seasonal/area 
closure  around  Tourmaline  Bank.  CMC 
wants  the  Council  to  reconsider  a 
rejected  measure  to  prohibits  the  sale  of 
red  hind  during  the  closed  season.  In 
addition,  CMC  notes  the  need  for 
additional  conservation  measures,  such 
as  the  establishment  of  marine  reserves^ 
to  protect  red  hind  critical  habitat. 

Response:  NMFS  agrees  virith  CMC's 
assessment  of  the  need  for  additional 
protective  measures  to  address  the 
continuing  decline  in  red  hind 
populations  off  Puerto  Rico.  Closed 
areas  are  one  of  the  best  ways  to  protect 
the  spawning  stocks  and  prevent 
overfishing.  Puerto  Rico  is  currently 
considering  a  series  of  marine  reserves, 
including  one  in  the  Tourmaline  Bank 
area,  to  protect  reef  fish,  corals,  and  reef 
invertebrates  in  its  waters  (0  to  9 
nautical  miles  o&hore).  The  Coimcil  is 
working  with  the  fishing  industry  to 
identify  and  establish  closed  areas  in 
Federal  waters  throughout  the  U.S. 
Caribbean.  The  Council  intends  to 
reassess  the  need  for  a  possible 
prohibition  on  the  sale  of  red  hind 
during  the  spavining  season  if  the 
spawning  area  closures  are  unsuccessful 
in  arresting  population  declines. 

The  decision  to  establish  the  original 
spawning  aggregation  closing  off 
western  Puerto  Rico  was  based  on  the 
best  information  available  at  that  time. 
New  information  now  demonstrates  that 
the  area  originally  established  includes 
habitat  unsuitable  for  red  hind,  such  as 
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hard  sandy  bottom.  ^4MFS  concurs  with 
the  Councdl's  decision  to  reopoi  this 
area  because  it  places  an  un&ir  burden 
on  commercial  fishermen  with  no 
specific  benefit  for  conservation.  NMFS 
and  the  Council  continue  to  explore 
options  for  increased  conservation  of 
red  hind  and  other  reef  fish  in  Puerto 
Rico,  including  additional  gear 
restrictions  and  a  proposed  fish  trap 
reduction  program.  NMFS  welcomes 
CMC's  advice  and  assistance  in  these 
efforts. 

Classification 

This  final  nUe  has  been  determined  to 
be  not  significant  under  E.0. 12866. 

The  Assistant  General  Counsel  for 
Legislation  and  Regulation  of  the 
Department  of  Commerce  certified  to 
the  Chief  Counsel  for  Advocacy  of  the 
Small  Business  Administration  that  the 
proposed  rule,  if  adopted,  would  not 
have  a  significant  economic  impact  on 
a  substantial  niunber  of  small  entities. 
The  reasons  for  this  certification  were 
published  in  the  preamble  to  the 
proposed  rule  (61  FR  55127,  October  24. 
1996]  and  are  not  repeated  here.  No 
comments  were  received  ccmceming 
this  certification.    -■ 

The  spawning  season  for  red  hind  off 
Puerto  Rico  begins  by  early  December. 
Existing  regulations  make  the  red  hind 
spawning  aggregation  seasonal/area 
closure  effiactive  December  1  of  each 
year.  To  ensure  as  soon  as  possible  the 
conservation  benefits  of  the  revised  red 
hind  spawning  aggregation  seasonal/ 
area  closiires,  these  closiues  should  be 
implemented  as  soon  as  possible. 
Accordingly,  the  Assistant 
Administrator  for  Fisheries,  NOAA, 
finds  good  cause,  namely  that  it  would 
be  contrary  to  the  public  interest  to 
delay  the  effectiveness  of  this  rule  for  30 
days,  and  under  5  U.S.C  553  (d)(3), 
makes  this  rule  effisctive  as  of  December 
7, 1996.  While  this  will  provide 
fishermen  with  only  a  fcnv  days  notice, 
of  the  closure,  the  fishermen  have  had 
considerable  notice  through  the  Council 
pubhc  hearing  process  and  the  public 
comment  period  on  the  notice  of 
proposed  rulemaking  that  an  early 
December  closing  was  imminent. 
Therefore,  given  the  relatively  small 
area  of  the  closiues,  it  will  be  easy  for 
fishermen  to  leave  the  area  by  the 
effective  date  of  this  rule. 

List  of  Soblects  in  50  CFR  Part  622 

Fisheries,  Fishing,  Puerto  Rico, 
Reporting  and  recordkeeping 
requirements.  Virgin  Islands. 


Datsd:  Npvemb«r  29, 1996. 
GarfMatlock. 

Acting  Assistant  Administrator  for  Fisheries, 
Naticmal  Marine  Fisheries  Service. 

For  the  reasons  set  out  in  the 
preamble,  50  CFR  part  622  is  amended 
as  follows: 

PART  822— FISHERIES  OF  THE 
CARIBBEAN,  GULF.  AND  SOUTH 
ATLANTIC 

1.  The  authority  citation  for  part  622 
continues  to  read  as  follows: 

Aatfaority:  16  U.S.C  \90\etseq. 

2.  In  §  622.33,  paragraph  (a), 
paragraph  (b)  introductory  text,  and 
paragraph  (b)(3)  are  revised  to  read  as 
follows: 


§622.33    CarlbbaM  EEZ  ssMonai  amVor 
area  closures. 

(a)  Mutton  snapper  spawning 
aggregation  area.  From  March  1  through 
Jime  30,  each  year,  fishing  is  prohibited 
in  that  part  of  the  following  area  that  is 
in  the  EpZ.  The  area  is  bounded  by 
ihumb  lines  connecting,  in  order,  the 
points  listed: 


•PoW 

North  lati- 
tude 

West  lon- 
gitude 

0  Z'ZZZZZZZ. 

E  

A 

17-37  jr 
17-39.0' 
17-39.0' 
17-38.1' 
17-37.8' 
17-37.8' 

64-53.0' 
64-53.0' 
64-50.5' 
64-50.5' 
64-52.5' 
64-53.0' 

(b)  Red  hind  spawning  aggregation 
areas.  From  December  1  throu^ 
February  28,  each  year,  fishing  is 
prohibited  in  those  parts  of  the 
foUowing  areas  that  are  in  the  FF7.  Each 
area  is  boimded  by  rhiunb  lines 
connecting,  in  order,  the  points  listed: 

(3)  West  of  Puerto  Rico—{\)  Bafo  de 
Geo. 


Point 

North  lati- 
tude 

WestLorv 
gitude 

A  _     _      

D  ™ZZ"™1™ 
A 

18-15.7' 
18-15.7' 
18-12.7* 
18-1Z7' 
18-15.7' 

67-26.4' 

67-23.4' 
6/-26.4' 
67-26.4' 

(ii)  Tounnaline  Bank. 


Pokt 

North  lafr- 
tude 

WestLorv 
gitude 

A 

B- 

C 

D 

A 

18-11.2* 
18-11.2' 
18-Oe.?' 
18-08.2' 
18-11.2' 

67-22.4' 
67-19.2' 
67-192' 
67-22.4' 
67-22.4' 

Poirt 

North  latf- 
tude  . 

WestLort- 
gitude 

A  ._ 

B 

A  ZZZZZZZ 

18-06.5' 
18-06.5' 
18-03.5' 
18-03.5' 
18-06.5' 

67-26.9' 
67-23.9' 
67-23.9' 
6/-26.9' 
67-26.9' 

[FR  Doc  96-30970  Filed  12-4-96;  8:45  am) 
■auNQ  oooe  mis.4>-w 

(iii)  Abrir  La  Sierra  Bank. 


50CFRPart630 

[Doctot  No.  960314079-8335-03;  1.0. 
112696C] 

RtN0648-AI23 

Atlantic  Swordflsh  Fishafy;  Drift  Qlllnat 
EnMrgancy  Cloaura 

AQENCY:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Fishery  closure  and  final  rule. 

summary:  NMFS  closes  the  drift  gillnet 
fishery  for  swordfish  in  the  Atlantic 
Ocean,  including  the  Gulf  of  Mexico 
and  Caribbean  Sea,  bom  December  1, 

1996,  through  May  29, 1997.  NMFS  has 
reinitiated  consultation  under  the 
Endangered  Species  Act  for  Atlantic 
sw(»dfish  fisheries  due  to  new 
information  concerning  the  status  of  the 
northern  right  whale.  'Iliis  closure  will 
ensure  that  no  irreversible  and 
irretrievable  commitment  of  resources  is 
made  that  has  the  effect  of  foreclosing 
the  formulation  or  implementation  of 
any  reasonable  and  prudent  alternative 
measures  while  the  consultation  on  thia 
fishery  is  pending. 

EFFECTIVE  DATES:  The  closure  will  be 
effective  fix>m  December  1,  1996, 
through  2400  hours,  local  time.  May  29, 

1997.  The  amendment  to  part  630  will 
be  effective  November  29, 1996. 

FOR  FURTHER  MF0RMATK3N  CONTACT:  John 
Kelly,  301-713-2347. 

8UPPl£iENTARY  INFORMATION:  The 
Atlantic  swordfish  fishery  is  managed 
under  the  authority  of  the  Magnuson- 
Stevens  Fishery  Conservation  and 
Management  Act  (16  U.S.C.  1801  et  seq.) 
and  the  Atlantic  Tunas  Convention  Act 
(16  U.S.C  971  et  seq.).  Because  this  is 
a  Federally  managed  fishery,  it  is 
subject  to  the  requirements  of  section  7 
of  the  Endangered  Species  Act  (ESA). 
which  provides  for  a  consiiltation  to 
ensure  that  threatened  or  endangered 
species  are  not  jeopardized.  NMFS 
reinitiated  consultation  on  the  Atlantic 
swordfish  fisheries  on  September  25, 
1996,  due  to  new  information 
concerning  the  status  of  the  northern 
right  whale  [Eubaleana  glacialis). 
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During  the  winter  of  1995-1996,  an 
unprecedented  number  of  right  whale 
deaths  (6-7)  were  reported  from  the 
Southeast  right  whale  critical  habitat/ 
calving  grounds  off  Georgia  and  Florida. 
Although  these  mortalities  are  not 
attributed  to  the  driftnet  fishery,  this 
information  changed  the  environmental 
baseline  upon  which  all  previous 
section  7  consultations  had  been 
conducted.  Further,  the  Incidental  Take 
Statement  in  the  February  2, 1996, 
biological  opinion  has  been  exceeded 
for  loggerhead  turtles.  Also,  the  Atlantic 
Offshore  Cetacean  Take  Reduction  Team 
submitted  a  draft  take  reduction  plan  to 
NMFS  on  November  25, 1996,  which    • 
includes  recommended  measures  to 
reduce  incidental  takes  of  strategic 
marine  mammal  stocks  (including  right 
whales)  to  below  their  Potential 
Biological  Removal  level  within  6 
months  of  implementation.  Right  whale 
entanglements  have  been  documented 
in  this  fishery  and  the  potential  exists 
for  entanglements  to  occur  in  the 
swordfish  drift  gillnet  fishery  during  the 
winter  months  of  December  -  April.  The 
possibility  of  15  driftnetters  operating  in 
the  winter  months  may  result  in 
significant  interactions  with  several 
species  of  whales  including  right  and 
humpback  whales,  as  well  as  ridley  and 
loggerhead  turtles.  Given  that  this 
fishery  has  had  documented 
interactions  with  right  whales  and  that 
no  measures  have  been  implemented  to 
reduce  incidental  takes  of  right  whales, 
NMFS  believes  that  a  closure  during  the 
semiannual  subquota  period  of 
December  1, 1996,  through  May  29, 
1997,  will  ensure  that  no  irreversible 
and  irretrievable  commitment  of 
resources  is  made  that  has  the  effect  of 
foreclosing  the  formulation  or 
implementation  of  any  prudent  and 
reasonable  alternative  measures  while 
the  consultation  is  pending.  Hence, 
NMFS  is  closing  the  directed  drift 
gillnet  fishery  for  the  second 
semiannual  subquota  period.  This 
closure  will  be  effective  through  2400 
hours  May  29, 1997,  or  until  completion 
of  the  consultation  with  the  issuance  of 
a  biological  opinion  on  the  swordfish 
drift  gillnet  fishery,  whichever  comes 
first.  If  consultation  is  not  completed  by 
May  3, 1997,  NMFS  will  review  the 
fishery  and  determine  whether  the 
quota  can  be  adjusted  in  light  of  NMFS 
requirements  pursuant  to  section  7(d)  of 
the  ESA. 

Pursuant  to  this  emergency  closure: 
(1)  No  one  aboard  a  vessel  using  or 
having  on  board  a  drift  gillnet  may  fish 
for  swordfish  from  the  North  Atlantic 
swordfish  stock;  and  (2)  no  more  than 
two  swordfish  per  trip  may  be  possessed 


on  board  a  vessel  using  or  having  on 
board  a  drift  gillnet  in  the  North 
Atlantic  Ocean,  including  the  Gulf  of 
Mexico  and  Caribbean  Sea,  north  of  5 
degrees  N.  lat.,  or  landed  in  an  Atlantic, 
Gulf  of  Mexico,  or  Caribbean  coastal 
state.  This  cloexue  has  no  effect  on  the 
swordfish  quota  in  any  other  quota 
period. 

Classification 

This  action  is  being  issued  as  an 
emergency  rule  under  section  305(c)  of 
the  Magnuson-Stevens  Fishery 
Conservation  and  Management  Act,  16 
U.S.C.  §  1855(c).  The  Assistant 
Administrator,  NMFS,  finds  that,  in 
order  to  ensure  that  no  irreversible  and 
irretrievable  commitment  of  resources  is 
made  that  has  the  effect  of  foreclosing 
the  formulation  or  implementation  of 
any  reasonable  and  prudent  alternative 
measures  while  consultation  imder 
section  7(a)  of  ESA  takes  place  on  this 
fishery,  good  cause  exists  to  waive  the 
requirement  to  provide  prior  notice  and 
an  opportxmity  for  public  comment, 
under  authority  at  5  U.S.C.  §553(b)(B), 
as  such  procedures  would  be  contrary  to 
the  public  interest.  For  the  same  reason, 
there  is  good  cause,  under  authority  at 
5  U.S.C.  §  553ldK3),  to  waive  the 
requirement  for  a  30-day  delay  in 
e^ctiveness.  Finally,  as  notice  and  an 
opportimity  for  public  comment  are  not 
required  by  5  U.S.C.  §  553,  or  any  other 
law,  the  aimlytical  requirements  of  the 
Regulatory  Flexibility  Act,  5  U.S.C. 
§  601  et  seq.,  are  inapplicable.  This 
action  is  exempt  bam  review  under  E.O. 
12866. 

List  of  Subiects  in  50  CFR  Part  630 

Fisheries.  Fishing,  Reporting  and 
recordkeeping  requirements.  Treaties. 

Dated:  November  29, 1996. 
Gary  Matlock, 

Acting  Assistant  Administrator  for  Fisheries, 
national  Marine  Fisheries  Service. 

For  the  reasons  set  forth  in  the 
preamble,  50  CFR  part  630  is  amended 
as  follows: 

PART  630-ATLANnC  SWORDFISH 
FISHERY 

1.  The  authority  citation  for  part  630 
continues  to  read  as  follows: 

Aotliority:  16  U.S.C.  1801  et  seq.  and  16 
U.S.C  971  et  seq. 

2.  In  §  630.7,  paragraph  (aa)  is  added 
to  read  as  follows: 

{630.7    Prohibtttons. 

•        *        •        •        *  \ 

(aa)  Notwithstanding  any  other 
provision  of  part  630,  (1)  no  one  aboard 
a  vessel  using  or  having  on  board  a  drift 
gillnet  may  fish  for  swordfish  from  the 


North  Atlantic  swordfish  stock;  (2)  no 
more  than  two  swordfish  per  trip  may 
be  possessed  on  board  a  vessel  using  or 
having  on  board  a  drift  gillnet  in  the 
'North  Atlantic  Ocean,  including  the 
Gulf  of  Mexico  and  Caribbean  Sea,  north 
of  5  degrees  N.  lat.;  and  (3)  no  more  than 
two  swordfish  per  trip  may  be  landed 
from  a  vessel  using  or  having  on  board 
a  drift  gillnet  in  an  Atlantic,  Gulf  of 
Mexico^  or  Caribbean  coastal  state. 
[PR  Doc.  96-30932  Filed  11-29-96;  4:44  pm] 

BIUJNQOOOK  3S19-IX-F 


SOCFRParteTV 

[Dodwt  No.  960129018-6018-01;  LO. 
120298A] 

Fisheries  of  the  Exclusive  Economic 
Zone  off  Alaska;  Trawl  Gear  in  the  Gulf 
of  Alaska 

AOanCY:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 
action:  Closure. 

SUMMARY:  NMFS  is  closing  the  directed 
fishery  for  groundfish  by  vessels  using 
trawl  gear  in  the  Gulf  of  Alaska  (GOA), 
except  for  directed  fishing  for  pollock 
by  vessels  using  pelagic  trawl  gear  in 
those  portions  of  the  GOA  that  remain 
open  to  directed  fishing  for  pollock, 
liiis  action  is  necessary  because  the 
1996  Pacific  halibut  prohibited  species 
catch  (PSC)  limit  for  trawl  gear  in  the 
GOA  has  been  caught. 
EFFSCnvE  date:  1200  hrs,  Alaska  local 
time  (A.l.t.),  December  2, 1996,  imtil 
2400  hrs,  A.l.t.,  December  31, 1996. 
FOR  FURTHER  MFORMATION  contact: 
Mary  Fimmess.  907-586-7228. 
SUPPLEMENTARY  MFORMATION:  The 
groundfish  fishery  in  the  GOA  exclusive 
economic  zcHie  is  managed  by  NMFS 
according  to  the  Fishery  Management 
Plan  for  Groundfish  of  the  Gulf  of 
Alaska  (FMP)  prepared  by  the  North 
Pacific  Fishery  Management  Council 
under  authority  of  the  Magnuson 
Fishery  Conservation  and  Management 
Act.  Fishing  by  U.S.  vessels  is  governed 
by  regulations  implementing  the  FMP  at 
subpart  H  of  50  CFR  part  600  and  50 
CFR  part  679. 

The  Final  1996  Harvest  Specifications 
of  Groundfish  for  the  CJOA  (61  FR  4304, 
February  5, 1996)  established  the  1996 
Pacific  halibut  PSC  limit  for  vessels 
using  trawl  gear  at  2,000  metric  tons 
(mt).  The  A^inistrator,  Alaska  Region. 
NtAFS,  has  determined,  in  accordance 
with  §679.21(d)(7)(i),  that  vessels 
engaged  in  directed  fishing  for 
groundfish  with  trawl  gear  in  the  GOA 
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haw  caught  tlie  1996  Pacific  halibut 
PSC  Hmit.  Therefcm,  NMFS  is  dosing 
the  directed  fishery  for  groundfish  by 
vessels  using  trawl  gear  in  the  GOA, 
except  for  directed  fishing  for  pollock 
by  vessels  using  pelagic  trawl  gear  in 
those  portions  of  the  GOA  that  remain 
open  to  directed  fishing  for  pollodc 

daasification 

This  action  is  taken  under  50  CFR 
679.21  and  is  exempt  from  C^fB  review 
under  E.O.  12866. 

Antfaorttr-  IB  U.S.C  1801  etseq. 
Dated:  Decambn  2, 1996. 
Gary  Matlock. 

Director,  Office  of  Sustainable  Fisheriea. 

National  Marine  Fisheries  Service. 

(FR  Doc  96-30969  Filed  12-2-96:  2M6  pm) 
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This  secton  of  the  FEDERAL  REGISTER 
contains  notices  to  the  public  of  the  proposed 
issuance  of  rules  and  regulations.  The 
purpose  of  these  notices  is  to  give  interested 
persons  an  opportunity  to  partictpate  in  the 
rule  making  prior  to  the  adoption  of  ttie  final 
rules. 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  AdministratlDn 

14  CFR  Part  39 

(Docivt  Na  96-CE-100-AO] 

RIN  2120-AAe4 

Airworthiness  Directives;  Aerospace 
Technologies  of  Australia,  Nomad  N22 
and  N24  Series  Airplanes 

AQBICY:  Federal  Aviation 

Administration,  DOT. 

ACTION:  Notice  of  proposed  rulemaking 

(NPRM). 

SUMMARY:  This  document  proposes  to 
supersede  AD  85-21-06,  which 
currently  requires  replacing  the 
attachment  fittings  of  the  upper  fin  rear 
spar  and  the  fin/horizontal  stabilizer  on 
all  Aerospace  Technologies  of  Austrafia 
(ASTA),  Nomad  N22  and  N24  series 
airplanes.  The  proposed  action  would 
require  removing  tiie  upper  fin  to  stub 
fin  forward  attachment  bolts,  inspecting 
the  attachment  fittings  for  cracks,  and, 
if  no  cracks  are  found,  replacing  the 
attachment  bolts  with  bolts  of  improved 
design  until  the  lifiB  limit  of  the 
attachment  fittings  is  reached,  at  which 
time  the  attachment  fittings  would  be 
replaced.  If  cracks  are  found,  the 
proposed  action  would  require 
replacing  the  attachment  bolts  and 
attachment  fittings.  Cracks  found  in  the 
underhead  radius  and  at  the  base  of  the 
thread  of  the  bolt  prompted  the 
proposed  AD  action.  The  actions 
specified  by  the  proposed  AD  are 
intended  to  prevent  cracking  in  the 
upper  fin  and  horiz(mtal  stabilizer 
attachment  fittings,  which  if  not 
corrected,  could  result  in  loss  of  control 
of  the  airplane. 

DATES:  Comments  must  be  received  on 
or  before  February  3, 1997.  . 
ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Central  Region, 
Office  of  the  Assistant  Chief  Counsel, 
Attention:  Rules  Docket  No.  95-CE- 
100-AD.  Room  1558. 601  £.  12th  Street, 


Kansas  City,  Missouri  64106.  Comments 
may  be  inspected  at  this  location 
between  8  a.m.  and  4  p.m.,  Monday 
through  Friday,  hoUdays  excepted. 

Service  information  that  applies  to  the 
proposed  AD  may  be  obtained  fiom 
AeroSpace  Technologies  of  Australia, 
Limited,  ASTA  DEFENCE,  Private  Bag 
No.  4,  Beach  Road  Lara  3212,  Victoria, 
Australia.  This  information  also  may  be 
examined  at  the  Rules  Docket  at  the 
address  above. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Ron  Atmur,  Aerospace  Engineer,  Los 
Angeles  Aircraft  Certification  Office, 
FAA,  3960  Paramount  Blvd.,  Lakewood, 
California  90712;  telephone  (310)  627- 
5224;  facsimile  (310)  627-5210. 

SUPPLBHENTARY  INFORMATION: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposied  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Ccnnmunications 
~^ould  identify  the  Rules  Docket 
number  and  be  submitted  in  triplicate  to 
the  address  specified  above.  All 
communications  received  on  or  before 
the  closing  date  for  comments,  specified 
above,  will  be  considered  before  taking 
action  on  the  proposed  rule.  The 
proposals  contained  in  this  notice  may 
be  changed  in  light  of  the  comments 
received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report  that 
summarizes  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Commentere  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Ekxdcet  No.  95-CE-lOO-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

AvulabUity  trfNPRMi 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA.  Central  Region.  Office  of  the 


Assistant  Chief  Counsel,  Attention: 
Rules  Docket  No.  95-CE-lOO-AD,  Rooti 
1558,  601  E.  12th  Street,  Kansas  City, 
Missouri  64106. 

Discussion    .  .  ^, 

The  Civil  Aviation  Safety  Authority 
(CASA),  which  is  the  airworthiness 
authority  for  Australia,  recently  notified 
the  FAA  that  an  unsafe  condition  may 
exist  on  ASTA  Nomad  N22  and  N24 
series  airplanes.  CASA  advises  that 
fatigue  cracks  have  been  found  in  the 
attachment  bolt  as  well  as  the 
attachment  fitting  of  the  upper  fin  and 
horizontal  stabiUzer. 

AD  85-21-06  mandated  a  life  limit  of 
3,000  total  hours  time-in-service  to 
these  attachment  fittings  and  at  that 
time  the  attachment  fittings  should  be 
replaced  in  accordance  with  ASTA 
Service  Bulletin  NMD-53-5,  dated 
October  19, 1984.  As  a  result  of  cracks 
being  found  during  routine  inspections 
prior  to  the  life  limit,  ASTA  advises  that 
the  attachment  fittings  may  crack  before 
that  time  because  of  increased  fatigue 
caused  by  fmlure  or  partial  failure  of  the 
attachment  bolts.  Therefore,  the 
proposed  action  would  supersede  AD 
85-21-06  by  requiring  replacement  of 
the  old  attachment  bolt  with  a  bolt  of 
improved  design  to  assist  in  preventing 
cracks  in  the  attachment  fitting  before 
reaching  the  life  Umit,  at  jdiich  time  the 
attachment  fittings  would  be  replaced. 

Applicable  Service  Information 

ASTA  has  issued  Nomad  Alert 
Service  Bulletin  ANMD  55-23,  Revision 
1,  dated  July  11, 1991,  which  specifies 
inspecting  the  attach  bolt  for  cracks  and 
replacing  the  boh  if  cracked,  and 
continue  to  repetitively  inspect  until 
3,000  hoiirs  time-ia-service  (TIS). 
Service  Bulletin  ANMD  55-23.  Revision 
1  then  specifies  accomplishment  of 
Nomad  Service  Bulletin  (SB)  NMI>-53- 
5  Rev.  2.  dated  December  6, 1995,  which 
specifies,  inspecting  the  attachment  bolts 
and  attachment  fittings  for  cracks,  and 
replacing  the  attachment  bolts  and 
attachment  fittings  if  cracked,  or  upon    . 
the  acomiulation  of  3,000  houre  TIS. 

FAA's  Concliision 

lliis  airplane  model  is  manufactured 
in  Australia  and  is  type  certificated  for 
operation  in  the  United  States  under  the 
provisions  of  section  21.29  of  the 
Federal  Aviation  Regulations  (14  CFR 
21.29)  and  the  applicable  bilateral 
airworthiness  agreement  Purauant  to 
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this  bilateral  airworthiness  agreement. 
CASA  has  kept  the  FAA  informed  of  the 
situation  described  above.  The  FAA  has 
examined  the  findings  of  CASA, 
reviewed  all  available  infbrmati(ui,  and 
determined  that  AO  action  is  necessary 
for  products  of  this  type  design  that  are 
certificated  for  operation  in  the  United 
States. 

Explanatiait  of  the  Raquinmeiits  of  the 
Pn^KMedKule 

Since  an  unsafe  cuiditian  has  been 
identified  that  is  likely  to  exist  or 
develop  in  other  ASTA  Nomad  N22  and 
N24  series  airplanes  of  the  same  type 
design  registered  for  operation  in  the 
United  States,  the  proposed  AD  would 
supersede  AO  85-21-06  with  a  new  AD 
that  would  require  removing  the 
attachment  bolt,  part  number  (P/N)  2/N- 
00-43,  and  inspecting  the  attachment 
fitting  for  cracks  using  a  dye  penetrant 
method.  If  no  cracks  are  foimd,  the 
proposed  AO  would  require  replacing 
the  bolt  with  a  new  bolt.  P/N  3/N-OO- 
43.  and.  at  the  accmnulation  of  3,000 
total  hoiuB  time-in-service  (TIS). 
replacing  the  attachment  fittings.  If 
cracks  are  found,  the  proposed  acticn 
would  require  replacing  the  attachment 
bolts  and  attachment  fittings  at  the  time 
of  inspection  and  priw  to  further  flight. 

Coet  Impact 

The  FAA  estimates  that  15  airplanes 
in  the  U.S.  registry  woiild  be  afiiacted  by 
the  proposed  AD,  that  it  would  take 
approximately  8  workhours  per  airplane 
to  accomplish  the  proposed  inspection 
and  bolt  replacement,  and  that  the 
average  labor  rate  is  approximately  $60 
an  hour.  Parts  cost  approximately  $236 
per  airplane.  Based  on  these  figures,  the 
total  cost  impact  of  the  {Htiposed  Ab  on 
U.S.  operators  is  estimated  to  be  $10,740 
or  $716  per  airplane.  The  cost  of 
replacing  the  attachment  fittings  is  not 
included  in  these  figures  because  AD 
85-21-06  previously  accounted  for  the 
cost  of  the  attachment  fitting 
replacement. 

Regulatory  Impact 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  goveniment  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
in  accordance  with  Executive  Order 
12612.  it  is  determined  that  this 
proposal  would  not  have  sufficient 
federalism  impUcations  to  warrant  the 
preparation  of  a  Federalism  Assessment 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  imder 


Executive  Order  12866;  (2)  is  not  a 
" significant  rule"  under  DOT 
Regidatory  PoUdes  and  Procedures  (44 
FR 11034,  February  26. 1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexilality  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  has  been  plaoea  in  the  Rules 
Docket.  A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  c^)tian 
AOOAESSES. 

Uat  of  Sublects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Safety. 

The  Proposed  Amendnwat 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows: 

PART  3»-AIRWORTHiNE8S 
DIRECTIVES  •^' 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

AndMrliy:  49  USC  106(g),  40113. 44701. 

130.13    [Amended] 

2.  Section  39.13  is  amended  by 
removing  Airw(»thiness  Directive  (AD)  , 
85-21-06.  Amendment  39-5152,  and  by 
adding  a  new  AD  to  read  as  follows: 

Aerospac*  TachnoiogiM  at  Anatralia 

(ASTA):  Dodut  So.  95-CE-lOO-AD; 
Supersedes  AO  85-21-06,  Amendment 
39-5152. 


Applicability:  Nomad  N22  and  N24 1 
airplanes,  all  serial  numbers,  certificated  in 
any  category. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (d)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  etfisct  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  within  the  next  100 
hours  time- in-service  (TIS)  after  the  e%ctive 
date  of  this  AD,  unless  AD  85-21-06  or  this 
AD  has  already  been  accomplished. 

To  prevent  cracking  in  the  upper  Qn  and 
bwizontal  stabilizer  attachment  fittings, 
which  if  not  corrected,  could  result  in  loss 


of  control  of  the  airplane,  accomplish  the 
Ibllowlng: 

(a)  Remove  the  attachment  bolt  (part 
number  (P/N)  2/N-0O-43.  qty  2)  and  inspect 
the  attachment  bolt,  vertical  fin  attachment 
fittings,  and  fin/horizontal  stabilizer  fittings 
for  cracks,  using  a  dye  penetrant  method,  in 
accordance  with  the  ACXX3MPLISHMENT 
INSTRUCTIONS  section  in  Nomad  Alert 
Service  Bulletin  (ASB)  ANMI>-55-23, 
Revision  1,  dated  ]uly  11,  \9?\. 

(1)  If  no  cracks  are  found,  prior  to  further 
flight,  replace  the  attachment  bolts  (P/N  2/N- 
00-43.  qty  2)  with  new  atUchment  bolts  (P/ 
N  3/N-00-43,  qty  2)  in  accordance  with  die 
ACXXM4PUSHMENT  INSTRUCTIONS 
section  in  Nomad  ASB  ANMD-5^23, 
Revision  1,  dated  July  11, 1991. 

(2)  If  cracks  are  found,  prior  to  further 
flight,  replace  the  attachment  bolts  in 
accordance  with  the  ACCOMPLISHMENT 
INSTRUCTIONS  section  in  Nomad  ASB  55- 
23,  Revision  1.  dated  July  11, 1991,  and 
replace  the  vertical  fin  attachment  fittings 
and  fin/horizontal  stabilizer  fittings  in 
accnrriance  with  Nomad  Service  Bulletin 
(SB)  NMD-53-5,  Revision  2,  dated  December 
6,1995. 

(b)  Upon  the  accumulation  of  3.000  hours 
total  TIS,  unless  previously  accomplished  in 
accordance  with  paragraph  (a)(2)  of  this  AD. 
replace  tlie  vertical  fin  attachment  fittings 
and  the  fin/horizontal  stabilizer  fittings  in 
accordance  with  the  ACCOMPLISHMENT 
INSTRUCTIONS  section  in  Nomad  SB  NMD- 
53-5,  Revision  2,  dated  December  6, 1995. 

(c)  Special  flight  penniu  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

(d)  An  alternative  method  of  compliance  or 
a^ustment  of  the  compliance  times  that 
provides  an  equivalent  level  of  safety  may  be 
ajpproved  by  the  Manager,  Los  Angeles 
Aircraft  Certification  OfBce,  FAA,  3960 
Paramount  Blvd.,  Lakewood,  California. 
90712.  The  request  shall  be  forwarded 
through  an  appropriate  FAA  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  Los  Angeles  Aircraft 
Certification  Office.  Alternative  methods  of 
compliance  approved  in  accordance  with  AD 
85-21-06  are  considered  approved  as 
alternative  methods  of  compliance  for  this 
AD. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Los  Angeles  Aircraft 
Certification  Office. 

(e)  All  persons  affected  by  this  directive 
may  obtain  copies  of  the  docimient  referred 
to  herein  uprai  request  from  AeroSpece 
Technologies  of  Australia,  Limited,  ASTA 
DEFENCE.  Private  Bag  No.  4,  Beach  Road 
Lara  3212.  Victoria,  Australia:  or  may 
examine  this  document  at  the  FAA,  Central 
Region.  Office  of  the  Assistant  Chief  Counsel. 
Room  1558, 601  E.  12th  Street,  Kansas  City, 
Missouri  64106. 

(f)  This  amendment  supersedes  AD  85-21- 
06,  Amendment  39-5152. 
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Issued  m  Kansas  City,  Missouri,  oa 
November  25, 1996. 
Hanry  A.  Anaatrang, 

Acting  Kkinager,  Small  AirplaneDinctorate, 
Aircraft  Certification  Service. 
(FR  Doc.  96-30798  Piled  12-4-96;  8:45  am] 
BILUNa  COM  4t1«-1«-U 


14CFRPart39 

[Docket  Na  M-NM-11«-Aiq 

RIN212e-AAe4 

Airworthiness  Directives;  Domisr 
■Model  326-100  Series  Airplanes 

agency:  Federal  Aviation 
AdmimstraticHi,  DOT. 
ACnON:  Notice  of  proposed  rulemaking 
(NPRM). 

SUMMARY:  This  document  proposes  the 
adoption  of  a  new  airworthiness 
directive  (AD)  that  is  applicable  to 
certain  Domier  Model  328-100  series 
airplanes.  This  proposal  would  require 
the  replacement  of  cotain  attachment 
screws  on  the  leading  edges  of  the  left 
and  right  wings  with  longer  screws. 
This  proposal  is  prompted  by  reports 
indicating  that  these  screws  had  become 
loose.  The  actions  specified  by  the 
proposed  AD  are  intended  (o  prevent 
loosening  or  loss  of  the  screws,  which 
could  lead  to  loosening  or  loss  of  the 
leading  edge  of  the  wing,  and 
consequent  reduced  controllability  of 
the  airplane. 

DATES:  Comments  must  be  received  by 
January  17, 1997. 
A00RES8E8:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  ANM-103, 
Attention:  Rules  Docket  No.  96-NM- 
118-AD,  1601  Lind  Avenue,  SW.. 
Renton,  Washington  98055-4056. 
Comments  may  be  inspected  at  this 
location  between  9:00  a.m.  and  3:00 
p.m.,  Monday  through  Friday,  except 
Federal  holidays. 

The  service  information  referenced  in 
the  proposed  rule  may  be  obtained  firom 
Domier  Luftfahrt  GmbH,  P.O.  Box  1103, 
D-82230  Wessling,  Germany.  This 
information  may  be  examined  at  the 
FAA,  Transport  Airplane  Directorate, 
1801  Lind  Avenue,  SW.,  Renton, 
Washington. 

FOR  FURTHER  INFORMATKM  CONTACT: 
Connie  Beane,  Aerospace  Engineer, 
Standardization  Branch,  ANM-113, 
FAA,  Transport  Airplane  Directorate, 
1601  Lind  Avenue.  SW.,  Renton, 
Washington  9^055-4056;  telephone 
(206)  227-2796:  fax  (206)  227-1149. 


SUPPLaCNTARY  tNFORMATKSN: 

CaauaeniB  lavited 

Interested  persons,  are  invited  to 
participate  in  the  making  of  the 
propoMd  rule  by  submitting  sudi 
written  data,  views,  or  argiunents  as 
they  may  desire.  Communications  shall 
identify  the  Rules  E)ocket  niunber  and 
be  submitted  in  triplicate  to  the  address 
specified  above.  All  communications 
received  on  or  before  the  closing  date 
for  comments,  specified  above,  will  be 
ccmsidersd  before  taking  «:tion  on  the 
proposed  rule.  The  proposals  contained 
in  this  notice  may  be  changed  in  light 
of  the  comments  received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  willbe  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice    . 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  95-NM-118-AD."  The 
postcard  will  be  date  stamped  and 
retiuned  to  the  commenter. 

Availability  ofNPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  Transport  Airplane  Directorate,    . 
ANM-103,  Attention:  Rules  Docket  No. 
96-NM-118-AD,  1601  Lind  Avenue, 
SW.,  Renton,  Washington  98055-4056. 

Discussion  *• 

The  Luftfahrt-Bundesamt  (LB A), 
which  is  the  airworthiness  authority  for 
Germany,  recently  notified  the  FAA  that 
an  unsafe  condition  may  exist  on  certain 
Domier  Model  328-100  series  airplanes. 
The  LBA  advises  that  it  has  received 
reports  indicating  that  attachment 
screws  at  leading  edge  1  of  the  left  and 
right  wings  have  become  loose;  these 
discrepant  screws  were  detected  during 
maintenance  checks.  The  length  of  the 
attachment  screws  is  apparently  too 
short  to  projjerly  secure  the  leading 
edge  to  the  wing.  Should  the  leading 
edge  become  loose  or  detached  during 
fli^t,  due  to  the  loosening  or  failure  of 
the  attachment  screws,  it  could  result  in 
reduced  controllability  of  the  airplane. 


ExplanatioB  of  Relevant  Service 
iBranaiatioii 

Domier  has  issued  Service  Bulletin 
SB-328-57-058,  dated  November  23. 
1994,  which  describes  procedures  for 
replacing  the  attachment  screws  at 
leading  edge  1  of  the  left  and  right 
wings  with  longer  attachment  screws 
having  part  number  (P/N)  NAS7303A5. 
The  LBA  classified  thiis  service  bulletin 
as  mandatory  and  issued  German 
airworthiness  directive  95-044,  dated 
January  30, 1995,  in  order  to  assure  the 
continued  airworthiness  of  these 
airplanes  in  Germany. 

FAA's  CoDcluaiaiis 

This  airplane  model  is.manufactured 
in  Germany  and  is  type  certificated  for 
operation  in  the  United  States  under  the 

provisions  of  section  21.29  of  the 

Federal  Aviation  Regulations  (14  CFR     . 
21.29)  and  the  applicable  bilateral 
airworthiness  agreement.  Pursuant  to 
this  bilateral  airworthiness  agreement, 
the  LBA  has  kept  the  FAA  informed  of 
the  situation  described  above.  The  FAA 
has  examined  the  findings  of  the  LBA, 
reviewed  all  available  information,  and 
determined  that  AD  action  is  necessary 
for  products  of  this  type  design  that  are 
certificated  for  operation  in  the  United 
States. 

Explanation  of  Requirements  of 
Proposed  Rule 

Since  an  unsafe  condition  has  been 
identified  that  is  likelv  to  exist  or 
develop  on  other  airplanes  of  the  same 
type  design  registerckl  in  the  United 
States,  the  proposed  AD  would  require 
replacement  of  the  attachment  screws  at 
leading  edge  1  of  the  right  and  left 
wings  with  longer  attachment  screws 
having  P/N  NAS7303A5.  The  actions 
would  be  required  to  be  accomplished 
in  accordance  with  the  service  bulletin  ^ 
described  previously. 

Cost  Impact 

The  FAA  estimates  that  9  Domier 
Model  328-100  series  airplanes  of  U.S. 
registry  would  be  afliected  by  this 
proposed  AD. 

It  would  take  approximately  2  weik 
hours  per  airplane  to  accomplish  the 
proposed  replacements,  at  an  average    - 
labor  rate  of  $60  per  work  hour.  ^ 
Required  parts  would  be  provided  by 
the  manufacturer  at  no  cost  to  operators. 
Based  on  these  figures,  the  cost  impact 
of  the  proposed  AD  oniJ.S.  operators  is 
estimated  to  be  $1,080,  or  $120  per 
airplane. 

Ttie  cost  impact  figure  discussed 
above  is  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  proposed  requirements  of  this  AD 
action,  and  that  no  operator  would 
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accomplish  those  actions  in  the  future  if 
this  AD  were  not  adopted. 

Regul^ixy  likipact 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  ot  on  the  distribution  of 
power  and  responsibihties  among  the 
various  levels  of  government.  Therefore, 
in  accordance  with  Executive  Order 
12612,  it  is  determined  that  this 
proposal  would  not  have  sufficient 
fiederalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment 

For  the  reasons  discussed  above,  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  imder  the  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034.  FelMiiary  26, 1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  poritive  or  negative, 
on  a  substantial  niunber  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  is  contained  in  the  Rules  Docket. 
A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
AOOAESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation,  Alxciaft.  Aviation 
safety.  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39]  as  follows: 

PART  39— AIRWORTHINESS     ' 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows:  — 

AudnritT:  49  U.S.C  106(g),  40113,  44701.        14  CFR  Part  39 


of  the  requiTBinents  of  this  AD  is  afiected,  the 
owner/operator  must  request  approval  £ar  on 
alternative  OMthod  of  compliance  in 
accordance  with  paragraph  (b)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  eflect  of  the  modification,  alteration,  or 
repair  on  the  unsats  condition  addressed  by 
this  AD;  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  loosening  or  loss  ofHhe 
attachment  screws,  which  could  lead  to 
loosening  or  loss  of  the  leading  edge  of  the 
wing,  and  coQsequent  reduced  controllability 
of  the  airplane,  accomplish  the  following: 

(a)  Within  6  weeks  after  the  effective  date 
of  this  AD,  replace  the  attachment  screws  for 
leading  edge  1  of  the  left  and  right  wings 
with  longer  attachment  screws  having  part 
number  NAS7303A5,  in  accordance  with 
Domier  Service  Bulletin  SB-3 28-5 7-058. 
dated  November  23, 1994. 

(b)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager, 
Standardization  Branch.  Ah4M-113,  FAA, 
Transport  Airplane  Directorate.  Operators 
shall  submit  their  requests  through  an 
appropriate  FAA  Principal  N4aintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  Standardization 
Branch,  ANM-113. 

Note  2:  InformaUon  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Standardization  Branch, 
ANM-113. 

(c)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

Issued  in  Renton,  Washington,  on 
November  29, 1996. 

Durell  M.  Pederson, 

Acting  Manager,  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 
(FR  Doc.  96-30966  Filed  12-4-96;  8:45  am) 

MLLStO  OOOC  4eiO-1S-U  ,A  r 


modification  of  the  electrical  circuits  for 
certain  avionics  by  rewiring  and  adding 
electrical  devices.  This  proposal  is 
prompted  by  reports  indicating  that 
failure  of  an  engine  or  direct  oirrant 
(E)C)  generator  during  takeoff  and 
landing,  coupled  with  an  open  DC  tie, 
could  cause  the  avionics  to  fail.  The 
actions  specified  by  the  proposed  AD 
are  intended  to  prevent  die  failure  of 
those  avionics  during  takeoff  and 
landing,  which  consequently  eould 
result  in  the  inability  of  the  flight  crew 
to  respond  to  and  control  the  associated 
systems  during  these  critical  phases  of 
flight. 

DATES:  Comments  must  be  received  by 
January  17. 1997. 
ADDRESSES:  Submit  comments  in 
tripUcate  to  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  ANM-103, 
Attention:  Rules  Docket  No.  96-NM- 
114-AD,  1601  Und  Avenue,  SW.. 
Renton,  Washington  98055-4056. 
Comments  maybe  inspected  at  this 
location  between  9:00  a.m.  and  3:00 
p.m.,  Monday  through  Friday,  except 


139.13    [AmeiKtod] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
dixBCtive: 


r  Docket  96-NM-118-AD. 

Applicability:  Model  328-100  series 
airplanes  having  serial  numbers  3005 
through  3019  inclusive;  certificated  in  any 
category. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
otherwise  modified,  altered,  or  repaired  in 
the  area  subject  to  the  requirements  of  this 
AD.  For  airplanes  that  have  been  modified, 
altered,  or  repaired  so  that  the  performance 


[DoctotNo.96-NM-114^Cq      ^- 
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Airworthiness  Directives;  Domier 
Model  328-100  Series  Airplanes 

AQENCY:  Federal  Aviation 
Administration,  DOT. 

ACTION:  Notice  of  proposed  rulemaking 
(NPRM). 


■  •-*.. 


SUMMARY:  This  dociunent  proposes  the 
adoption  of  a  new  airworthiness 
directive  (AD)  that  is  applicable  to 
certain  Domier  Model  328-100  series 
airplanes.  This  proposal  would  require 


Federal  holidays. 

The  service  information  referenced  in 
the  proposed  rule  may  be  obtained  from 
Domier  Luftfahrt  GmbH,  P.O.  Box  1103, 
I>-82230  Wessling,  Germany.  This 
information  may  be  examined  at  the 
FAA,  TransjKJrt  Airplane  Directorate, 
1601  Lind  Avenue.  SW.,  Renton. 
WashingtozL 

FOR  FURTHER  INFORMATKM  CONTACT: 
Connie  Beane,  Aerospace  Engineer, 
Standardization  Branch.  ANM-113, 

FAA,  Transport  Airplane  Directorate, 

1601  Lind  Avenue,  SW.,  Renton, 
Washington  98055-4056;  telephone 
r206)  227-2796;  fax  1206)  ^27-1149. 

SUPPLEMENTARY  INFORMATION: 
Comments  Invited 

Interested  persons  ue  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications  shall 
identify  the  Rules  Docket  number  and 
be  submitted  in  triplicate  to  the  address 
specified  above.  All  communications 
received  on  or  before  the  closing  date 
for  comments,  specified  above,  will  be 
considered  before  taking  action  on  tlie 
proposed  rule.  The  proposals  contained 
in  this  notice  may  be  changed  in  light 
of  the  comments  received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proj)osed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  fer  comments, 
in  the  Rules  Docket  for  examination  by 
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interested  persons.  A  report 
summarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Ridds 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
Siubmitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
^""^stcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  9&-^IM-114-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  Transport  Airplane  Directorate, 
ANM-103,  Attention:  Rules  Docket  Na 
96-NM-114-AD,  1601  Lind  Avenue, 
SW.,  Kenton,  Washington  98055-4056. 

Discussioii 

The  Luftfahrt-Bundesamt  (LBA), 
which  is  the  airworthiness  authority  for 
Germany,  recently  notified  the  FAA  that 
an  unsafe  condition  may  exist  on  certain 
Domier  Model  328-100  series  airplanes. 
The  LBA  advises  that  it  has  received 
reports  indicating  that  the  failvire  of  an 
engine  or  direct  current  (DC)  generator 
during  takeoff  and  landing,  coupled 
with  an  open  DC  tie  in  the  airplane's 
electrical  system,  could  cause  failure  of 
the  No.  2  primary  flight  and  multiple 
function  displays,  or  the  autopilot/yaw 
damper  servos.  The  failure  of  these 
avionics  during  takeoff  and  landing,  if 
not  prevented,  could  result  in  the 
inability  of  the  flight  crew  to  respond  to 
and  control  the  systems  associated  with 
these  avionics  during  these  critical 
phases  of  flight. 

Explanation  of  Relevant  Service 
Information 

Domier  has  issued  Service  Bulletin 
SB-328-24-062,  Revision  1,  dated  June 
27, 1995,  which  describes  procedures 
for  modification  of  the  wiring  that 
supplies  power  htHn  the  non-essential 
bus  2  to  the  bus  2  avionics  circuit,  and 
from  the  non-essential  bus  1  to  the  bus 
1  avionics  circuit  This  modification 
entails  the  rewiring  of  these  circuits  and 
the  addition  of  certain  electrical 
devices.  Hiis  modification  is  intended 
to  correct  circuit  logic  and  wiring  design 
discrepancies  that  could  cause  these 
circuits  to  fail  if  the  1X3  tie  in  the 
electrical  system  remains  open  during 
takeoff  and  landing.  The  LBA  classified 
this  service  bulletin  as  mandatory  and-* 
issued  German  airworthiness  directive 
95-284,  dated  August  4, 1995,  in  order 
to  assure  the  continued  airworthiness  of 
these  airplanes  in  Germany. 


FAA's  Conclosioiis 

This  airplane  model  is  manufectured 
in  Germany  and  is  type  certificated  for 
operation  in  the  United  States  under  the 

provisions  of  section  21.29  of  the 

Federal  Aviation  Regidations  (14  CFR 
21.29)  and  the  applicable  bilateral 
airworthiness  agreement.  Pursuant  to 
this  bilateral  airworthiness  agreement, 
the  LBA  has  kept  the  FAA  informed  of 
the  situation  described  above.  The  FAA 
has  examined  the  findings  of  the  LBA, 
reviewed  all  available  information,  and 
determined  that  AD  action  is  necessary 
for  products  of  this  type  design  that  are 
certificated  for  operation  in  the  United 
States. 

Explanation  of  Reqairements  of 
Proposed  Rule 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  airplanes  of  the  same 
type  design  registered  in  the  United 
^tes,  the  proposed  AD  would  require 
modification  of  the  wiring  that  supplies 
power  bom  the  non-essential  bus  2  to 
the  bus  2  avionics  circuit,  and  from  the 
non-essential  bus  1  to  the  bus  1  avionics 
circuit,  by  rewiring  these  circuits  and 
adding  electrical  devices.  The  actions 
would  be  required  to  be  accomplished 
in  accordance  with  the  service  bulletin 
described  previoiisly. 

Cost  Impact 

The  FAA  estimates  that  9  Domier 
Model  328-100  series  airplanes  of  U.S. 
registry  would  be  affected  by  this 
proposed  AD. 

It  would  take  approximately  220  worii 
hours  per  airplane  to  accomplish  the 
proposed  modification,  at  an  average 
labor  rate  of  $60  per  work  hour. 
Required  parts  would  be  provided  by 
the  manufacturer  at  no  cost  to  operators. 
Based  on  these  figures,  the  cost  impact 
of  the  proposed  AD  on  U.S.  operators  is 
estimated  to  be  $118,800,  or  $13,200  per 
airplane. 

The  cost  impact  figure  discussed 
above  is  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  proposed  requirements  of  this  AD 
action,  and  that  no  operator  would 
accomplish  those  actions  in  the  future  if 
this  AD  were  not  adopted. 

Regulatory  In^iact 

The  regulations  proposed  herein 
would  not  have  substantial  direct  efiiects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsUiilities  among  the 
various  levels  of  government.  Therefore, 
in  accordance  with  Executive  Order 
12612.  it  is  determined  that  this 
proposal  would  not  have  sufficient 


federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment 

For  the  reasons  discussed  above,  I 
certify  that  this  prc^osed  regulation  (1) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  nc^ 
a  "significant  mle"  under  the  DOT 
Regulatory  Policies  and  Procediues  (44 
FR  11034,  February  26, 1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  is  contained  in  the  Rules  Docket 
A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
AOORESSeS. 

List  of  Subiects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations^ 
(14  CFR  part  39)  as  follows: 

PART  3»-AIRWOfrmiNESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Auduirity:  49  U.S.C  106(g),  40113.  44701. 

138.13    [Amandedq 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

Dornier  Docket  g6-NM-114-A0. 

Applicability:  Model  32&-100  series 
airplanes  having  serial  numbers  300S 
through  3024  inclusive;  certificated  in  any 
category. 

Note  1:  This  AD  applies  to  each  airplane 
identlBed  in  the  preceding  applicability 
pvovision,  regardless  of  whether  it  has  been 
otherwise  modified,  altered,  or  repaired  in 
the  area  subject  to  the  requirements  of  this 
AD.  For  airplanes  that  have  been  modified, 
altered,  or  repaired  so  that  the  jjeribrmance 
of  the  requirements  of  this  AD  is  affected,  the 
owmer/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (b)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  imsafe  condition  addressed  by 
this  AD;  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  failure,  during  takeoff  and 
landing,  of  the  No.  2  primary  flight  and 
multiple  function  displays,  or  the  autopilot/ 
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yaw  damper  servos,  which  consequently 
could  result  in  the  inability  of  the  Qig^t  crew 
to  respond  to  and  control  the  systems 
associated  with  these  avionics  durins  these 
critical  phases  of  flight,  accomplish  Uie 
fbllomng: 

(a)  Within  6  months  after  the  effective  date 
of  this  AD.  modify  the  wiring  that  supplies 
power  firom  the  non-essential  bus  2  to  the  bus 
2  avionics  circuit,  and  £rom  the  non-essential 
bus  1  to  the  bus  1  avionics  circuit,  in 
accordance  with  DcHnier  Service  Bulletin 
SB-328-24-062.  Revision  1,  dated  June  27, 
1995. 

(b)  An  alternative  method  of  oxnpliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager, 
Standardization  Branch,  ANM-113,  FAA, 
Transport  Airplane  Directorate.  Operators 
shall  submit  their  requests  through  an 
appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  ado  comments  and  then 
send  it  to  the  Manager,  Standardization  , 
Branch,  ANM-113. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Standardization  Branch, 
ANM-113. 

(c)  Special  flight  jjermits  may  be  issued  in 
acc(xtlaju»  with  §§21.197  and  21.199  of  the 
Federal  Aviation  Regulations  (14  CFR  21.197 
and  21.199)  to  operate  the  airplane  to  a 
location  where  the  reqmrements  of  this  AD 
can  be  accomplished. 

Issued  in  Renton,  Washington,  on 
November  29,  1996. 
Darrall  M.  Pederson, 
Acting  Manager,  Transport  Airplane 
Directorate,  Aircraft  Certification  Serrice. 
(FR  Doc.  96-30967  Filed  12-4-96;  8:45  am) 
■UMQ  oooe  4*1»-1»-U 


14  CFR  Part  73 

(Alripace  DocfcM  No.  96-nASO-10] 

Proposed  Alteration  and  Revocation  of 
Restricted  Areas,  R-3007A.  B,  C,  D,  E; 
Townsend,  GA 

AGBKY:  Federal  Aviation 

Administration  (FAA),  DOT. 

ACTKM:  Notice  of  proposed  rulemaking. 

SUMMARY;  This  notice  proposes  to 
reconfigure  Restricted  Areas  R-3007A, 
B,  C  D,  and  E  at  Townsend  Range,  GA. 
Specifically,  this  action  proposes  to 
reduce  the  lateral  size  and  increase  the 
vertical  limits  of  the  subareas,  and 
increase  the  time  of  designation  for  each 
of  the  revised  subareas  by  6  hours  per 
day.  These  amendments  are  necessary  to 
accommodate  Department  of  Defense 
(DOD)  training  requirements  and  to 
eliminate  those  areas  of  the  restricted 
airspace  that  are  no  longer  required  for 
military  activity.  Additionally,  this 
action  changes  the  name  of  the  using 
agency  for  the  reconfigured  R-3007 
subareas. 


0ATE8:  Comments  must  be  received  on 
or  before  January  21,  1997. 
ADDRESSES:  Send  comments  on  the 
proposal  in  triplicate  to:  Manager,  Air 
Traffic  Division,  ASO-500,  Docket  No. 
96-ASO-lO,  Federal  Aviation 
Administration.  P.O.  Box  20636, 
Atlanta.  GA  30320.  The  official  docket 
may  be  examined  in  the  Rules  Docket, 
Office  of  the  Chief  Counsel,  Room  916, 
800  Independence  Avenue,  SW., 
Washington,  DC,  weekdays,  epccept 
Federal  holida)rs,  between  8:30  a.m.  and 
5:00  p.m.  An  informal  docket  may  also 
be  examined  during  normal  business 
hours  at  the  office  of  the  Regional  Air 
Traffic  Division. 

FOR  FURTHER  INFORMATKM  CONTACT:  Paul 
Gallant,  Airspace  and  Rules  Division, 
ATA-400,  Office  of  Air  Traffic  Airspace 
^Management,  Federal  Aviation 
Administration,  800  Independence 
Avenue,  SW.,  Washington,  DC  20591; 
telephone:  (202)  267-8783.  V<     .  <; 

SUPPt-BKIENTARY  INFORMATIOM:  -       '    '^ 

Comments  Invited 

Interested  i>arties  are  invited  to 
participate  in  this  proposed  rulemaking 
by  submitting  such  written  data,  views, 
or  arguments  as  they  may  desire. 
Comments  that  provide  the  factual  basis 
supporting  the  views  and  suggestions 
presented  are  particularly  helpful  in 
developing  reasoned  regulatory 
decisions  on  the  proposal.  Comments 
are  specifically  invited  on  the  overall 
regulatory,  aeronautical,  economic, 
environmental,  and  energy-related 
aspects  of  the  proposal. 
Communications  should  identify  the 
airspace  docket  number  and  be 
submitted  in  triplicate  to  the  address 
listed  above.  Commenters  wishing  the 
FAA  to  acknowledge  receipt  of  their 
comments  on  this  notice  must  submit 
with  those  comments  a  self-addressed, 
stamped  postcard  on  which  the  « 

following  statement  is  made: 
"Comments  to  Airspace  Docket  No.  96- 
ASO-10."  The  postcard  will  be  date/ 
time  stamped  and  returned  to  the 
commenter.  Send  comments  on 
environmental  and  land-use  aspects  to: 
ANG/CEVP,  3500  Fetchet  Avenue, 
Andrews  AFB,  MD  20331-5157,  ATTN: 
Lt.  Col.  Kent  Adams.  All 
communications  received  on  or  before 
the  specified  closing  date  for  comments 
will  be  considered  before  taking  action 
on  the  proposed  rule.  The  proposal 
contained  in  this  notice  may  he  changed 
in  light  of  comments  received.  All 
comments  submitted  will  be  available 
for  examination  in  the  Rules  Docket 
both  before  and  after  the  closing  date  for 
comments.  A  report  summarizing  each 
substantive  public  contact  with  FAA 


personnel  concerned  with  this 
rulemaking  will  be  filed  in  the  docket. 

AvailabiUty  of  NPRKTs 

Any  person  may  obtain  a  copy  of  this 
Notice  of  Proposed  Rulemaking  (NPRM) 
by  submitting  a  request  to  the  Feideral 
Aviation  Administration,  Office  of  Air 
Traffic  Airspace  Management, 
Attention:  Airspace  and  Rules  Division, 
ATA-400, 800  Independence  Avenue, 
SW.,  Washington,  DC  20591,  or  by 
calling  (202)  267-8783. 
Communications  must  identify  the 
notice  number  of  this  NPRM.  Persons 
interested  in  being  placed  on  a  mailing 
list  for  future  NPRM's  should  contact 
the  Federal  Aviation  Administration, 
Office  of  Rulemaking.  (202)  267-9677, 
to  request  a  copy  of  Advisory  Circular 
No.  11-2 A,  which  describes  the 
application  prtx:edure. 

The  Proposal 

The  FAA  is  proposing  an  amendment 
to  part  73  of  Title  14  of  the  Code  of 
Federal  Regulations  (14  CFR  part  73)  to 
reconfigure  R-3007A,  B,  C,  D,  and  E,  in 
Townsend,  GA,  to  accommodate  IX)D 
training  requirements,  and  eliminate 
restricted  airspace  no  longer  required 
for  military  training  activity. 

This  amendment  would  eliminate  all 
restricted  airspace  currently  designated 
as  R-3007A  and  approximately  one  half 
of  the  restricted  airspace  currently 
designated  as  R-3007B.  The  remaining 
restricted  airspace  would  be 
reconfigured  into  three  subareas:  R- 
3007A,  B,  and  C.  Subarea  R-3007D 
would  be  redesignated  as  a  new  area  ■ 
directly  above  the  revised  R-3007A,  B, 
and  C.  R-3007A  would  be  revised  to 
describe  the  circular  surface  target  area 
ciurently  designated  as  R-3007E.  The 
designation  R-3007E  would  be  revoked. 
The  entire  subarea  currently  designated 
as  R-3007D  would  be  redescribed  as  R- 
3007B.  The  existing  subarea  R-3007C 
would  be  revised  to  retain  its  original 
area,  plus  incorporate  the  remaining 
portion  of  the  former  R-3007B  subarea. 
The  redesignated  area,  R-3007D,  would 
extend  fitim  13,000  feet  above  mean  sea 
level  (MSL)  to  flight  level  250  (FL  250) 
in  order  to- accommodate  high-altitude, 
high-angle  weapons  delivery  training. 
At  the  present  time,  the  existing  13,000- 
foot  MSL  ceiling  at  Townsend  Range 
precludes  the  conduct  of  this  essential 
training  at  the  range.  This  action  also 
proposes  a  6-hour  per  day  increase  in 
the  time  of  designation  for  the  revised 
Townsend  Range  complex  from  the 
current  "Monday-Friday,  0800-1700 
local  time.  Other  times  by  NOTAM  at 
least  24  hours  in  advance"  to  "Monday- 
Friday,  0700-2200  local  time;  other 
times  by  NOTAM  at  least  24  hours  in 
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advance."  This  proposed  changB  would 
permit  more  flexible  range  utilizaticHi 
and  accommodate  increased  night 
training  requirements.  It  is  estimated 
that  use  of  the  Townsend  Range  would 
average  8  hours  daily.  Although  the 
range  is  currently  authorized  for  use 
before  0800  or  after  1700  local  time 
through  issuance  of  a  NOT  AM  at  least 
24  hours  in  advance,  the  proposed 
increase  in  the  normal  operating  time  of 
the  range  would  more  accurately  inform 
other  National  Airspace  System  users  of 
time  periods  when  the  range  may  be  in 
use  as  well  as  reduce  NOTAM  system 
workload.  The  proposed  restricted  areas 
would  be  retiuned  to  the  controlUng 
agency  on  a  real-time  basis  when  not 
required  for  miUtary  activities.  All 
operations  in  the  range  will  be  subsonic. 
Additionally,  the  using  agency  name  for 
the  proposed  reconfigured  airspace 
subareas  would  be  changed  from 
"Savannah  Air  National  Guard  Training 
Site,  Garden  Qty.  GA"  to  "ANG, 
Savannah  Combat  Readiness  Training 
Center,  GA"  to  reflect  the  current 
organizational  name. 

The  coordinates  for  this  airspace 
docket  are  based  on  North  American 
Datum  83.  Section  73.30  of  part  73  of 
the  Federal  Aviation  Regulations  was 
pubhshed  in  FAA  Order  7400.8D  dated 
July  11, 1996. 

The  FAA  has  determined  that  this 
proposed  regidation  only  involves  an 
established  body  of  technical 
regulations  for  which  frequent  and 
routine  amendments  are  necessary  to 
keep  them  operationally  current.  It, 
therefore— (1)  is  not  a  "significant 
regulatory  action"  under  Executive 
Onler  12866;  (2)  is  not  a  'significant 
rule"  under  DOT  Regulatory  Policies 
and  Procedures  (44  FR  11034;  February 
26, 1979);  and  (3)  does  not  warrant 
preparation  of  a  regulatory  evaluation  as 
the  anticipated  impact  is  so  minimal. 
Since  this  is  a  routine  matter  that  wall 
only  affiect  air  traffic  procedures  and  air 
navigation,  it  is  certified  that  this  rule, 
when  promulgated,  wrill  not  have  a 
significant  economic  impact  on  a 
substantial  niunber  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act. 

Enviroiunental  Review 

This  proposal  will  be  subject  to 
appropriate  environmental  impact 
analysis  by  the  proponent  and  the  FAA 
prior  to  any  FAA  final  regulatory  action. 

List  of  Subiects  in  14  CFR  Part  73 

Airapace,  Navigation  (airl. 
The  Proposed  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 


proposes  to  amend  14  CFR  part  73  as 
follows: 

PART  73— [AMENOEiq 

1.  The  authority  citation  for  14  CFR 
part  73  continues  to  read  as  follows: 

Autfaorily:  49  U.S.C.  106(g),  40103,  40113, 
40120;  E.0. 108S4,  24  FR  9565,  3  CFR,  195»- 
1963  Comp.,  p.  389: 14  CFR  11.69. 

f  73.30    [Amended] 

0,  2.  Section  73.30  is  amended  as 

follows: 

tir-3007A  Tswrnend.  GA  tSavlaed) 

Boundaries.  A  circular  ana  with  a  l.S-mile 
radius  centered  at  lirt.31*3316"N.,  laiag.. 
81*34'44"W. 

Desigpated  altitudes.  Surfoce  to  but  not 
including  13,000  feet  N4SL. 

Time  of  designation.  Monday-Friday, 
0700-2200  load  time;  other  times  by 
NOTAM  at  least  24  hours  in  advance. 

Controlling  agency.  FAA,  Jacksonville 
ARTOC 

Using  agency.  ANG,  Savannah  Combat 
Readiness  Training  Center,  GA 

R-3007B  Tewmend.  GA  [KeviaetU 

Boundaries.  Beginning  at  lat  31'>38'01"N., 
long.  81°28'59"W.;  to  lat.  31''37'31"N.,  long. 
81»28'14"W.;  to  lat.  31''32'31"N.,  long 
81"27'29"W.;  to  lat  31»26'16"N..  long. 
81''31'29  "W.;  to  lat  31"25'31"N.,  long. 
81''35'59"W.;  to  lat  31*27'26'?4.,  long. 
81"33'39"W.;  to  lat  31*31'16"N.,  long. 
81'>31'59"W.;  thence  along  a  1  NM  radius  arc 
clockwise  of  a  point  centered  at  lat 
31»32'26"N.,  long.  81»31'49"W.;  to  lat 
31»33'16"N.,  long.  81'31'14'nV.;  to  the  point 
of  beginning. 

Designated  altitudes.  1,200  feet  AGL  to  but 
not  including  13,000  feet  MSL. 

Time  of  designation.  Monday-Friday, 
0700-2200  local  time;  other  times  by 
NOTAM  at  least  24  hours  in  advance. 

Controlling  agency.  FAA,  Jacksonville 
ARTCC. 

Using  agency.  ANG,  Savannah  Combat 
Readiness  Training  Center,  GA. 

R-3007C  Townwnd.  GA  [Revind] 

Boundaries.  Beginning  at  lat  31'38'ei"N., 
long.  81''46'59"W.;  to  lat.  31''42'31"N..  long. 
81"'33'59"W.;  to  lat  SfSS'Ol  "N..  long. 
81"28'59"W.;  tolat  31''33'16"N.,  long. 
81'31'14"W.;  thence  along  a  1  NM  radius  arc 
counterclockwise  of  a  point  centered  at  lat 
31»32'26"N.,  long.  81"'31'49"W.;  to  lat 
31»31'16"N..  long.  8f31'59'TfV.;  to  lat 
31»27'26"N.,  long.  8f33'39"W.;  to  lat 
31»25'31'1M.,  long.  81*35'59"W.;  thence  west 
along  the  Altamaha  River  to  the  point  of 
beginning;  excluding  R-3007A. 

Designated  altitudes.  100  feet  AGL  to  but 
not  including  13,000  feet  MSL. 

Time  of  designation.  Monday-Friday, 
0700-2200  local  time;  other  times  by 
NOTAM  at  least  24  hours  in  advance. 

Controlling  agency.  FAA,  Jacksonville 
ARTCC 

Using  agency.  ANG,  Savannah  Combat 
Readiness  Training  Center,  GA.  R-3007D 
Townsend,  GA  (Revised) 


Boundaries.  B^imning  at  lat  31''38'01"N., 
long  81»46'59"W.;  to  lat  31"'42'31"N.,  long. 
81'33'59'^.;  to  lat  31*38'01"N.,  long. 
81°28'59"W.;  to  lat.  31''37'31"N.,  long. 
81»28'14"W.;  to  lat  31"32'31"N.,  long. 
81»27'29'^.;  to  lat  31''26'16"N.,  long. 
81»31'29"W.;  to  lat  31'25'31"N.,  long. 
81'35'59"W.;  thence  northwest  along  the 
Altamaha  River  to  the  point  of  beginning. 

Designated  altitudes.  13,000  feet  MSL  to 
FL  25a  Time  of  designation.  Monday-Friday, 
0700-2200  local  time;  other  times  by 
NOTAM  at  least  24  hours  in  advance. 

Controlling  agency.  FAA,  Jacksonville 
ARTCC. 

Using  agency.  ANG,  Savannah  Combat 
Readiness  Training  Center,  GA. 

R-M07E  Townsend,  GA  [KoBOved] 

Issued  in  Washington,  DC,  on  November 
22. 1996. 

Hweld  W.  BwdDW, 

Acting  Program  Directm  for  Air  Traffic 
Airspace  Management. 
[FR  Doc  96-30997  Filed  12-4-46;  8:45  am) 
BNAJNQ  COM  ^»n-^*^* 


14CFRPart73 

[Alripace  Dectwl  Na  96-ANM-21] 

Propo— d  EtabHstwnant  of  Temporary 
Restricted  Area  R-3203O;  Orctwrd,  ID 

agency:  Federal  Aviation 

Administration  (FAA),  DOT. 

ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  Tills  notice  proposes  to 
estabUsh  a  temporary  Restricted  Area 
3203D  (R-3203D)  at  Orchard,  ID,  for  the 
period  Jime  1-22, 1997.  The  Idaho 
Army  National  Guard  has  requested  that 
this  temporary  restricted  area  be 
estabUshed  to  support  its  aimual 
training  requiranents.  This  temporary 
area  would  be  established  adjacent  to 
the  existing  Restricted  Area  R-3203A. 
DATES:  Comments  must  be  received  on 
or  before  January  21, 1997. 
ADDRESSES:  Send  comments  on  the 
proposal  in  triplicate  to:  Manager,  Air 
Traffic  Division,  ANM-500,  Docket  No. 
96-ANM-21,  Federal  Aviation 
Administration,  1601  Lind  Avenue, 
S.W.,  Ronton,  WA  98G55-4056. 

The  official  docket  may  be  examined 
in  the  Rules  Docket,  Office  of  the  Chief 
Counsel,  Room  916,  800  Independence 
Avenue,  SW.,  Washington,  DC, 
weekdays,  except  Federal  holidays, 
between  8:30  a.m.  and  5:00  p.m. 

An  informal  docket  may  also  be 
examined  diuing  normal  business  hours 
at  the  office  of  the  Regional  Air  Traffic 
Division. 

FOR  FURTHBt  INFORMATION  CONTACT:  Ken 
McElroy,  Airapace  and  Rules  Division, 
(ATA-400),  Office  of  Air  Traffic 
Airapace  Management,  Federal  Aviation 


-      V 
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Administration,  800  Independence 
Avenue,  SW.,  Washington,  DC  20591; 
telephene:  (202)  267-3075. 

8UPP1.EMENTARY  INFORMATION: 

Comments  Invited 

Interested  parties  are  invited  to 
participate  in  this  proposed  rulemaking 
by  submitting  such  written  data,  views, 
or  arguments  as  they  may  desire. 
Comments  that  provide  the  factual  basis 
supporting  the  views  and  suggestions 
presented  are  particularly  helpful  in 
developing  reasoned  regulatory 
decisions  on  the  proposal.  Comments 
are  specifically  invited  on  the  overall 
ceguiatory,  aeronautical,  economic, 
environmental,  and  enei^gy-related 
aspects  of  the  proposal. 
Communications  should  identify  the 
airspace  docket  number  and  be 
submitted  in  triplicate  to  the  address 
listed  above.  Commenters  wishing  the 
FAA  to  acknowledge  receipt  of  their 
comments  on  this  notice  must  submit 
with  those  comments  a  self-addressed, 
stamped  postcard  on  which  the 
following  statement  is  made: 
"Comments  to  Airspace  Docket  No.  96- 
ANM-21."  The  postcard  will  be  data/ 
time  stamped  and  returned  to  the 
commenter.  Send  comments  on 
environmental  and  land-use  aspects  to: 
The  State  of  Idaho,  Military  Division, 
Headquarters  Idaho  Army  National 
GMard,  Boise  Air  Terminal,  4040  W. 
Guard  Street.  Boise,  ID  83705-8048.  All 
commimications  received  on  or  before 
the  specified  closing  date  for  comments 
will  be  considered  before  taking  action 
on  the  proposed  rule.  The  proposal 
contained  in  this  notice  may  be  changed 
in  light  of  comments  received.  All 
comments  submitted  will  be  available 
for  examination  in  the  Rules  Docket 
both  before  and  after  the  closing  date  for 
comments.  A  report  summarizing  each 
substantive  public  contact  with  FAA 
personnel  concerned  with  this 
rulemaking  will  be  filed  in  the  docket. 

Availability  of  NPRNTs 

Any  person  may  obtain  a  copy  of  this 
Notice  of  Proposed  Rulemaking  (NPRM) 
by  submitting  a  request  to  the  Federal 
Aviation  Administration,  Office  of  Air 
Traffic  Airs{>ace  Management, 
Attention:  Airspace  and  Rules  Division, 
ATA-400,  800  Independence  Avenue, 
SW..  Washington.  DC  20591.  or  by 
calling  (202)  267-3075. 
Communications  must  identify  the 
notice  number  of  this  NPRM.  Persons 
interested  in  being  placed  on  a  mailing 
list  for  future  NPRM's  should  contact 
the  Federal  Aviation  Administration, 
Office  of  Rulemaking.  (202)  267^9677, 
to  re(^iest  a  copy  of  Advisory  Qrcular 


No.  11-2A,  which  describes  the 
application  procedure. 

The  Proposal  >.  '     -v 

The  FAA  is  proposing  an  amendment 
4o  part  73  of  Title  14  of  the  Code  of 
Federal  Regulations  (14  CFR  part  73)  to 
establish  temporary  Restricted  Area  R- 
3203D,  at  Orchard,  DD,  adjacent  to  the 
existing  Restricted  Area  R-3203A.  to 
assist  the  Idaho  Army  National  Guard  in 
supporting  its  annual  training 
requirements.  The  proposed  restricted 
area  would  be  in  efiiact  for  the  period 
June  1-22, 1997.  Expansion  in  the 
number  of  gun  batteries  assigned  to  field 
artillery  units,  along  with  requirements 
that  each  assigned  battery  accomplish 
several  moves  per  day  to  diffiermt 
siuface  firing  points,  has  created  the 
need  to  temporarily  expand  the 
available  restricted  airspace  to  provide 
for  more  effective  training.  All  artillery 
firing  would  be  directed  into  existing 
impact  areas  located  approximately  in 
the  center  of  R-3203  A.  The  temporary 
restricted  area  is  needed  to  provide 
protected  airspace  to  contain  the 
projectiles  during  flight  between  the 
surface  firing  point  and  entry  into  the 
existing  R-3203  A.  The  proposed  v 

temporary  restricted  area  would  be    ' 
utilized  for  Idaho  Army  National  Guard 
Field  Artillery  firing  and  would  be 
released  to  the  FAA  for  public  use 
during  periods  it  is  not  required  for 
military  training. 

The  coordinates  for  this  airspace 
docket  are  based  on  North  American 
Datum  83.  Section  73.32  of  part  73  of 
the  Federal  Aviation  Regulations  was 
republished  in  FAA  Order  7400.8D 
dated  July  11,1996. 

The  FAA  has  determined  that  this 
proposed  regulation  only  involves  an 
established  body  of  technical 
regulations  for  which  frequent  and 
routine  amendments  are  necessary  to 
keep  them  operationally  current.  It, 
therefore— (1)  is  not  a  "significant 
regulatory  action"  under  Executive 
Order  12866;  (2)  is  not  a  "significant 
rule"  under  DOT  Regulatory  Policies 
and  Procedures  (44  FR  11034;  February 
26, 1979);  and  (3)  does  not  warrant 
preparation  of  a  regulatory  evaluation  as 
the  anticipated  impact  is  so  minimal.' 
Since  this  is  a  routine  matter  that  will 
only  affect  air  traffic  procedures  and  air 
navigation,  it  is  certified  that  this  rule, 
when  promulgated,  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities 
imder  the  criteria  of  the  Regulatory 
Flexibility  Act. 


-Environmental  Review 

This  proposal  will  be  8ub)ected  to 
environmental  review  prior  to  any  FAA 
final  regulatory  action. 

List  of  SobjeGti  in  14  CFR  Part  73 

Airspace.  Navigation  (air). 

The  Propoaed  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
proposes  to  amend  14  CFR  part  73  as 
follows: 

PART  73— {AMENDED] 

1.  The  auth(Hity  citation  for  14  CFR 
part  73  continues  to  read  as  follows: 

AutfaorityM9  U.S.C.  106(g),  40103,  40113. 
40120;  B.O.  10854,  24  FR  9565,  3  CFR,  1959- 
1963  Comp.,  p.  389;  14  CFR  11.69. 

17X32    [Amended] 

2.  Section  73.32  is  amended  as 
follows: 

R-3M3D    Orchard  Training  Area,  ID  (New] 

Boundaries.  Beginning  at  lat.  43''14'00^.. 

long.  116°16'30"W.;  to  lat.  43''17'51"N.. 

long.  116°16'25"W.;  to  lat.  43''19'02"N.. 

long.  116'14'45"W.;  to  lat.  4319'02'T»<., 

long.  116'06"36"W.;  to  lat.  43''15'58"N., 

long.  116*0112"W.;  to  lat.  43''15'00"N., 

long.  116*01 '00"W.;  to  lat  43»17'00"N.. 

long.  116°05'00"W.;  to  lat.  43n7'00"N.. 

long.  11612'0O"W.;  to  the  point  of 

beginning. 
Designated  altitudes.  Surface  to  and 

including  22,000  feet  MSL. 
Times  of  use.  As  scheduled  by  NOTAM  24 

hours  in  advance  for  tiie  period  June  1— 

22, 1997,  only. 
Controlling  agency.  FAA.  Boise  ATCT. 
Using  agency.  Idaho  Army  National  Guard. 
Issued  in  Washington.  DC,  on  November 
22, 1996. 

Harold  W.  Beckar, 

Acting  Program  Director  for  Air  Traffic 

Airspace  Management. 

[FR  Doc.  96-30996  Filed  12-4-96;  8:45  am] 
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DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wildlife  Service 

SO  CFR  Part  17 

Endangered  and  Threatened  VVIIdllfe 
and  Plants;  Notice  of  Status  Reviews 
for  the  Alexander  Archipelago  Wolf 
and  Queen  Chartotle  Goshawk 

agency:  Fish  and  WUdlife  Service. 
Interior. 

ACTION:  Notice  of  Status  Reviews. 

SUMMARY:  The  U.S.  Fish  and  Wildlife 
Service  (Service)  announces 
continuation  of  rangewide  status 
reviews  for  the  Queen  Charlotte 


Federal  Register  /  Vol.  61,  No.  235  /Thursday.  December  5,  1996  /  Proposed  Rules  64497 


goshawk  [Accipiter  gentilis  laingfl  and 
the  Alexander  Archipelago  wolf  (Ckmis 
lupus  ligoni).  The  Service  solicits  any  ^ 
information,  data,  comments,  and 
suggestions  from  the  public,  other 
concerned  governm«it  agencies,  the 
scientific  community,  industry,  or  other 
interested  parties  concerning  the  status 
of  these  species. 

DATES:  Comments  and  data  from  all 
intnested  parties  must  be  received  by 
January  21, 1997  to  be  included  in  the 
findings. 

ADDRESSES:  Comments  and  materials 
should  be  sent  to  Field  Superrisor,  U.S. 
Fish  and  Wildlife  Service,  Ecological 
Services,  3000  Vintage  Blvd.,  Suite  201, 
Juneau,  Alaska  99801-7100. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
John  Lindell  at  the  above  address  (907/ 
586-7240). 

SUPPLaefTARY  INFORMATXNC 

Background 

The  Service  will  issue  separate 
petition  findings  under  the  Endangered 
Species  Act  (Act)  of  1973,  as  amended 
(16  U.S.C  1531  et  seq.),  on  the  Queen 
Charlotte  goshawk  and  the  Alexander 
Ardiipelago  wolf. 

Queen  Charlotte  Goriiaw^ 

The  Queen  Charlotte  goshawk  occurs 
in  forested  areas  throughout  coastal 
mainland  and  insular  areas  of  British 
Columbia,  Canada,  and  southeastern 
Alaska.  On  May  9, 1994,  the  Service 
received  a  petition  to  list  the  Queen 
Charlotte  goshawk  as  endangered  under 
the  Act,  fiiom  Mr.  Peter  Calvin  of  the 
Greater  Gila  Biodiversity  Project,  Silver 
City,  New  Mexico,  and  nine 
copetitioners  including,  the  Southwest 
Center  for  Biological  Diversity,  the 
Biodiversity  Legal  Foundation,  Greater 
Ecosystem  Alliance,  Save  the  West, 
Save  America's  Forests,  Native  Forest 
Network,  Native  Forest  Council,  Eric 
Holle,  and  Don  Muller.  On  August  26, 
1994,  the  Service  announced  a  90-day 
finding  (59  FR  44124)  that  the  petition 
presented  substantial  information 
indicating  that  the  requested  action  may 
be  warranted,  and  opened  a  public 
comment  period  until  November  25, 

1994.  The  Service  extended  the  public 
comment  period  until  February  28, 

1995,  through  two  subsequent  Federal 
Register  notices  on  January  4, 1995  (60 
FR  425),  and  February  24, 1995  (60  FR 
10344).  llie  Service  issued  its  12-month 
finding  on  June  29, 1995  (60  FR  33784). 
indicating  that  listing  the  Queen 
Charlotte  goshawk  under  the  Act  was 
not  warranted. 

On  July  16, 1995,  the  petitioners  filed 
a  60-day  notice  of  intent  to  sue  the 
Service  over  its  12-month  finding,  and 


on  November  17, 1995,  they  filed  suit  in 
the  United  States  District  Court  for  the 
District  of  Columbia  challenging  the  not 
warranted  finding  made  by  the  Service. 
As  a  result  of  a  recent  court  order  the 
Service  is  reevaluating  the  status  of  the 
Queen  Charlotte  goshawk.  The  Service 
is  requesting  any  information,  data, 
comments,  and  suggestions  from  the 
public,  other  concerned  govemm«it 
agencies,  the  scientific  community, 
industry,  or  other  interested  parties 
concerning  the  status  of  this  species. 
The  public  comment  period  specified  in 
this  notice  may  have  to  be  shortened  in 
order  to  ounply  with  any  deadline 
established  in  a  future  court  ruling 

After  considering  the  best  availaole 
scientific  and  conunercial  data  on  the 
Queen  Charlotte  goshawk  and  its 
habitat,  the  Service  will  issue  a  new  12- 
month  finding  on  the  petition  to  list  this 
subspecies. 

Alexando*  Archipdago  Wolf 

The  Alexander  Archipelago  wolf 
occurs  in  forested  areas  of  insular  and 
mainland  southeast  Alaska,  from  Dixon 
Entrance  (US/Canada  border)  to  Yakutat 
Bay,  inclyding  all  large  islands  of  the 
Alexander  Archipelago  except 
Admiralty,  Baranof,  and  Qiichagof 
Islands.  On  December  17, 1993.  the 
Service  received  a  petition  to  list  the 
Alexander  Archipelago  wolf  as 
threatened  under  the  Act,  from  the 
Biodiversity  Legal  Foundation,  Eric 
Holle  and  Martin  J.  Berghofi^en.  A  90- 
day  finding  was  made  by  the  Service 
that  the  petition  presmted  substantial 
information  indicating  that  the 
requested  action  may  be  warranted.  The 
90-day  finding  was  announced  (59  FR    ■ 
26476)  and  a  status  review  was  initiated 
on  May  20, 1994.  The  public  comment 
period  was  open  between  May  20  and 
October  1, 1994  (59  FR  26476  and  59  FR 
44122).  The  Service  announced  its 
finding  that  listing  the  Alexander 
Archipelago  wolf  was  not  warranted  on 
February  23. 1995  (60  FR  10056). 

llie  petitioners  issued  a  60-day  notice 
of  intent  to  sue  over  the  Service's  not 
warranted  finding  on  November  13, 
1995.  On  February  7, 1996,  they  filed 
suit  in  the  United  States  District  Court 
for  the  District  of  Columbia  challenging 
the  not-warranted  finding  made  by  the 
Service.  As  a  result  of  a  recent  court 
order  the  Service  is  reevaluating  the 
status  of  the  Alexander  Archipelago 
wolf.  The  Service  is  requesting  any 
information,  data,  comments,  and 
suggestions  from  the  public,  other 
condbmed  government  agencies,  the 
scientific  commimity,  industry,  or  other 
interested  parties  concerning  the  status 
of  this  species.  The  public  comment 
period  specified  in  this  notice  may  have 


to  be  shortened  in  order  to  comply  with 
any  deadline  established  in  a  future 
court  ruling. 

After  considering  the  best  available 
scientific  and  commercial  data  on  the 
Alexander  Archipelago  wolf  and  its 
habitat,  the  Service  will  issue  a  new  12- 
month  finding  on  the  petition  to  list  this 
subspecies. 

Aathar 

This  notice  was  prepared  by  Ms. 
Teresa  Woods,  U.S.  Fish  and  Wildlife 
Service,  Afaska  Region,  1011  E.  Tudor 
Road,  Anchorage,  Alaska  99503. 

Authority 

The  authority  for  this  action  is  the 
Endangered  Species  Act  of  1973,  as 
amended  (16  U.S.C  1531-1544). 

List  of  Subjects  in  50  CFR  Part  17 

Endangered  and  threatened  species. 
Export,  Import.  Reporting  and 
recordkeeping  requirements. 
Transportation. 

Dated:  NovemlMr  26, 1996. 
David  B.Allm, 

Regional  Director.  Begi<m  7,  Fiah  and  Wildlife 
Sarvice. 
[FR  Doc.  96-30939  Filed  12-4-96;  8:45  am] 
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DEPARTMENT  OF  COMMERCE 

Natlonai  Oceanic  and  Atmospharic 
Administration 

50  CFR  Part  656, 

[Docket  No.  960915230-6327-04;  LD. 
110196E] 

RIN064S-AH57 

Atlantic  Striped  Baas  Fishery; 
Wlthdrawrai  of  Propoaad  Rule 

AQBICY:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA). 

Commerce. 

action:  Proposed  rule;  withdrawal. 

SUMMARY:  NMFS  withdraws  the 
September  27, 1995,  proposed  rule  to 
remove  a  Federal  moratorium  on  the 
harvest  or  possession  of  Atlantic  striped 
bass  in  the  exclusive  economic  zone 
(EEZ),  offshore  from  Maine  to  Florida, 
and  the  implementation  of  a  minimum 
size  limit  for  Atlantic  striped  bass 
possessed  in  the  EEZ.  The  proposed  rule 
is  withdrawn  because  of  specific 
recommendations  not  considered  at  the 
time  of  proposed  rulemaking. 
DATES:  This  proposed  rule  is  withdrawn 
on  December  4, 1996. 
FOR  FURTHER  INFORMATION  CONTACT:  Tom 
Meyer,  301-427-2014. 
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SUPPLaSfTARY  information:  A 
proposed  rule  was  published  on 
September  27, 1995  (60  FR  49821), 
under  section  6  of  the  Atlantic  Striped 
Bass  Conservation  Act  (Striped  Bass 
Act),  Public  Law  100-589,  reproduced 
at  16  U.S.C.  1851  note,  to:  (1)  Remove 
the  current  moratorium  on  the  harvest 
and  possession  of  striped  bass  in  the 
EEZ,  (2)  prohibit  the  possession  of 
stripod  bass  in  the  EEZ  of  less  than  28 
inches  (71.1  cm)  total  length,  and  (3) 
provide  that  state  regulations  apply  to 
any  striped  bass  being  transported  into 
a  state's  jurisdiction  from  the  EEZ. 

Comments  received  during  the 
proposed  rule  comment  period  (ending 
October  27, 1995)  at  nine  public  ' 
hearings  and  &xnn  numerous  letters 
indicated  substantial  public  concern  on 
the  following:  (1)  The  stock  was  not 
fully  recovered  and  the  Secretary  of 
Commerce  (Secretary)  should  wait  until 
the  2-year  transitional  period  is 
completed  (January  1, 1997)  before 
reopening  the  EEZ,  (2)  reopening  the 
EEZ  would  create  law  enforcement 
loopholes,  and  (3)  a  large  percentage  of 
the  public  objected  to  any  commercial 
fishing  for  striped  bass  in  the  EEZ.  In 
addition,  NMFS  received  specific 
recommendations  from  both  the 
Atlantic  States  Marine  Fisheries 
Commission  (ASMFC)  and  the  Mid- 
Atlantic  Fishery  Management  Council 
(MAFMC)  to  delay  removal  of  the . 
moratorium  in  the  EEZ  until  the  ASMFC 
moved  from  the  transitional  fishery 
mortality  rate  (F)  target  "Of  (F  =  0.33)  to 
a  "fully  restored"  fishery  (F  -  0.40). 
which  was  scheduled  to  occur  on 
January  1, 1997. 


On  May  29,  1996,  the  ASMFC's 
Striped  Bass  Stock  Assessment 
Committee  (SBSAC)  presented 
preliminary  data  to  the  ASMFC's 
Striped  Bass  Management  Board  (Board) 
that  suggests  that,  on  a  coast-wide  basis, 
striped  bass  fisheries  may  be  occurring 
at  or  above  the  prescribed  transitional 
fishing  mortali^  rate  (F  =  0.33) 
contained  in  Amendment  5  to  the 
Interstate  Fishery  Management  Plan  for 
Atlantic  Striped  Bass  (Plan).  Based  on 
these  data,  the  SBSAC  recommended  to 
the  Board  that  the  transitional  F  (0.33) 
remain  operable  for  at  least  1  more  year 
(imtil  January  1,  1998).  The  Board 
unanimously  adopted  this 
recommendation  and  provided  -'  * 
additional  supplementary  guidance  to 
certain  states,  and  to  NMFS,  directed  at 
strengthening  the  regulatory  regime. 

On  September  25, 1996,  the  Board 
approved  a  motion  (nine  to  eight)  to 
freeze  the  quotas  for  striped  bass  along 
the  Atlantic  coast,  including  the 
important  spawning  areas  represented 
by  Chesapeake  Bay  and  other  estuaries, 
until  January  1, 1998.  As  a  result  of  that 
vote,  many  of  the  technical  issues 
placed  before  the  Board  by  the  Striped 
Bass  Technical  Committee  were  left 
unresolved.  In  an  effort  to  resolve  them, 
the  Board  met  again  on  October  21, 
1996,  and  decided  to  have  ASMFC  staff 
prepare  an  addendum  to  the  Plan. 
Consequently,  no  determination  will  be 
made  on  possible  quota  increases  for 
striped  bass  until  January  1997, 
following  public  hearings. 

In  addition,  the  President  signed  into 
law  the  Sustainable  Fisheries  Act  of 
1996  (SFA)  on  Oct(*er  11, 1996.  The 
SFA  added  three  new  national 

(■■■         ■- 


standards  to  the  Magnuson-Stevens 
Fishery  Conservation  and  Management 
Act  (Magnuson-Stevens  Act).  These  new 
national  standards  were  not  considered 
at  the  time  of  proposed  rulemaking. 
Regulations  under  the  iStriped  Bass  Act 
must  be  consistent  with  the  national 
standards. 

The  Striped  Bass  Act  provides 
authority  to  the  Secretary  to  implement 
regulations  that  are  necessary  to  ensure 
the  effectiveness  of  state  regulations  to 
implement  the  ASMFC's  Plan.  The 
proposed  rule  was  designed  to 
complement  the  ASMFC's  Plan  while 
meeting  this  legal  requirement.  Based 
on  the  current  uncertainty  about  the 
interim  fishing  mortaUty  rate  target  (F  = 
0.33)  being  achieved,  the  ASMFC's 
action  to  postpone  going  to  a  full  (F  = 
0.40)  fishery  until  January  1, 1998,  the 
ongoing  work  to  identify  and  correct 
some  potential  enforcement  loopholes, 
the  ASMFC's  decision  to  prepare  an 
addendum  to  Amendment  5  to  address 
the  1997  fishery,  and  the  addition  of 
three  new  national  standards  to  the 
Magnuson-Stevens  Act  not  considered 
at  the  time  of  proposed  rulemaking,  the 
Secretary  is  withdrawing  the  proposed 
rule  to  allow  NMFS  and  the  ASMFC 
additional  time  to  address  these 
concerns  before  considering  reinitiation 
of  rulemaking  on  or  about  January  1, 
1998. 

Antfaartty:  16  U.S.C.  1851  note. 
Dated:  November  27, 1996. 
Gary  C  Matlock, 

Acting  Assistant  Administrator  for  Fisheries, 

Nationdl  Marine  Fisheries  Service. 

(FR  Doc.  96-30973  Filed  12-4-96;  8:45  am] 
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This  section  of  the  FEDERAL  REGISTER 
contains  documents  other  than  rules  or 
proposed  mles  that  are  applicat)(e  to  the 
public.  Notices  of  hearings  and  investigations, 
committee  meetings,  agency  decisions  and 
mlings,  delegations  of  authority,  filing  of 
petitions  and  applications  and  agency 
statements  of  organization  and  functions  are 
examples  of  documents  appearing  in  this 
section. 


DEPARTMENT  OF  AGRICULTURE 

Animal  and  Plant  Health  Inapection 
Service 

(Docket  Na  96-086-1] 

Public  Meeting;  Veterinary  Bioiogica 

AQBICY:  Animal  and  Plant  Health 
Inspection  Service,  USDA. 
ACTK3N:  Advance  notice  of  public 
meeting  and  request  for  agenda  topics. 

summary:  Tliis  is  to  notify  producers  of 
veterinary  biological  products,  product 
users,  and  other  interested  persons  that 
we  will  be  holding  the  seventh  annual 
pubUc  meeting  to  discuss  regulatory  and 
policy  issues  related  to  the  manufactiue, 
distribution,  and  use  of  veterinary 
biological  products.  The  agenda  for  this 
year's  meeting  is  being  planned  and 
suggestions  for  topics  of  general  interest 
to  producers  and  other  interested 
persons  are  requested. 
PUkCE,  DATES,  AND  TIME  OF  IffiETINQ:  The 
meeting  will  be  held  in  the  Scheman 
Building  at  the  Iowa  State  Center,  Ames, 
lA,  on  Tuesday,  April  15,  and 
Wednesday,  April  16, 1997,  firom  8  a.m. 
to  approximately  5  p.m.  each  day. 
FOR  FURTHER  INFORMATION  CONTACT:  For 
hirther  information  on  agenda  topics 
contact  Dr.  Frank  Tang.  Center  for 
Veterinary  Biologies,  Licensing  and 
PoUcy  Development,  Veterinary 
Services,  APHIS,  Suite  5B48.  4700  River 
Road  Unit  148,  Riverdde.  MD  20737- 
1237,  (301)  734-4833,  FAX  (301)734- 
8669,  or  e-mail  ftang@aphis.u8da.gov. 
For  registration  information  contact  Ms. 
Kay  Wessman,  Center  for  Veterinary 
Biologies,  Inspections  and  Compliance, 
Veterinary  Services.  APHIS,  223  South 
Walnut.  Ames,  lA  50010.  (515)  232- 
5785,  FAX  (515)  232-7120,  ore-mail 
kwessman@aphis.usda.gov. 

SUPPLEMENTARV  INFORMATION:  The 

Animal  and  Plant  Health  Inspection 
Service  (APHIS)  holds  an  annual  public 
meeting  on  veterinary  biologies  in 


Ames,  lA.  The  meeting  provides  an 
opportimity  for  the  exchange  of 
information  between  APHIS 
representatives,  producers  of  veterinary 
biological  products,  and  interested 
persons  on  issues  of  common  concern. 
APHIS  is  in  the  process  of  planning  Ae 
agenda  for  the  seventh  aimual  public 
meeting  on  veterinary  biological 
products  to  be  held  in  Ames.  LA.  on 
April  15-16,  1997. 

As  yet,  the  agenda  for  the  meeting  is 
not  complete.  APHIS  is  seeking 
suggestions  for  meeting  topics  from 
producers,  product  users,  and  the 
interested  public  before  finalizing  the 
agenda.  Topics  that  have  been  suggested 
include:  (1)  The  Center  for  Veterinary 
Biologies;  (2)  program  updates;  (3) 
regulatory  reform;  (4)  quality  assurance 
initiatives;  and  (5)  postmarketing 
surveillance. 

Consistent  with  eSbrts  to  reinvent 
government  and  to  improve  how 
programs  are  delivered,  we  would  like 
to  invite  licensed  producers  of 
veterinary  biological  products,  product 
users,  and  other  interested  persons  to 
present  their  ideas  and  suggestions 
concerning  the  licensing, 
manufecturing,  testing,  and  distributicHi 
of  veterinary  biologies. 

Please  submit,  on  or  before  January 
15,  1997,  proposed  titles  for  such 
presentations,  the  name(s)  of  the 
presenter(s),  the  approximate  amount  of 
time  that  will  be  needed  for 
presentation(s),  and  any  additional 
suggested  meeting  topics  (for  both 
breakout  and  general  sessions)  to  the 
person  listed  under  FOR  FURTHB) 
INFORMATION  CONTACT. 

After  the  agenda  is  finalized,  APHIS 
will  announce  the  schedule  in  the 
Federal  Register. 

Done  in  Washixigton,  DC,  this  29th  day  of 
November  1996. 
A.  Strattng, 

Acting  Administrator,  Animal  and  Plant 
Health  Inspection  Service. 
(FR  Doc.  96-30961  Filed  12-4-96;  8:45  am) 
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Forest  Servica 

Elsmara  Canyon  Proposed  Solid  Waste 
Management  Facility;  Notice  of 
Withdrawal  of  Intent  To  Prepare  an 
Environmental  Impact  Statement 

AQB4CY:  Forest  Service,  USDA. 


ACTION:  Notice  of  withdrawal  of  intent 
to  prepare  an  environmental  impact 
statement 

summary:  The  Angeles  National  Forest 
published  a  Notice  of  Intent  to  prepare 
an  environmental  impact  statemedt  for 
a  non-significant  amendment  to  the 
Angeles  National  F(M»st  Land  and 
Resources  Management  Plan  in  Volume 
55,  No.  173  Thureday,  September  6, 
1990  and  a  revised  Notice  of  Intent  in 
Volume  59,  No.  221,  Thursday, 
November  17, 1994. 

This  was  in  response  to  a  proposal  to 
exchange  land  for  the  purpose  of 
development  of  a  solid  waste 
management  facility  in  the  Elsmere 
Canyon  area  of  the  Tu  junga  Ranger 
District,  Angeles  National  Forest,  Los 
Angeles  Coimty,  California. 

At  the  request  of  the  project 
proponent,  the  Forest  wishes  to 
withdraw  the  Notice  of  Intent  vrith  the 
following  information: 
DECISION:  The  Forest  Service  was  to 
decide  whether  or  not  to  exchange  1643 
acres  of  National  Forest  land  currently 
within  the  boundaries  of  the  Angeles 
National  Forest  for  private  lands  within 
the  boundaries  of  the  Angeles  National 
Forest.  Other  private  lands  within  the 
boundaries  of  other  National  Fdrests 
within  Southern  California  were  also  to 
be  considered. 

The  Forest  SOTvice  had  completed  a 
Draft  Environmental  Impact  Statement 
in  January,  1995  and  issued  the  Draft 
Statement  for  public  review,  Comments 
were  received  and  revisions  were 
complete.  In  analyzing  new  information 
provided  by  commentdrs,  it  was 
determined  that  the  project  did  not  meet 
the  requirements  of  the  Angeles 
National  Forest  Land  and  Resources 
Management  Plan. 

FuT^r,  Public  Law  104-333,  the 
Omnibus  Public  Lands  Bill  of  1996, 
Section  812,  prohibited  the  transfer  of 
any  lands  owned  by  the  United  States 
and  managed  by  the  Secretary  of 
Agriculture  as  part  of  the  Angeles 
National  Forest  for  the  use  of  such  land 
as  a  soHd  waste  landfill.  As  a  result  of 
the  legislation,  the  project  propcment 
withdrew  their  application  for  the  land 
exchange. 

Angeles  National  Forest  Land  and 
Resources  Management  Plan 

The  Angeles  National  Forest  Land  and 
Resources  Management  Plan  contains 
standards  and  giudelines  regarding 
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consideration  of  forest  lands  when 
presented  with  proposals  for  landfills. 
These  include  criteria  Mdiich  must  be 
met  for  exchange  of  lands  for  purposes 
of  a  landfill,  as  well  as  conditions  which 
would  exclude  a  landfill  on  Forest 
lands. 

The  Forest  Service  determined  that 
the  need  for  transfer  of  land  fiom  the 
National  Forest  to  the  private  sector  was 
not  established  in  the  analysis  for  the 
purpose  of  siting  a  landfill  in  Elsmere 
Canyon.  This  was  based  on  the 
following:. 

•  Other  potential  in-coimty  sites  have 
potential  for  development. 

•  Existing  in-county  sites  have  the 
potential  for  expansion. 

•  Waste  diversion  has  not  been 
developed  to  its  full  potential. 

•  E)q>ortation  to  out-of-county 
facihties  has  not  been  developed. 

•  Exportation  to  out-of-state  facilities 
has  not  been  developed. 

Other  foctor  found  not  to  meet  the 
requirements  of  the  Forest  Plan  was: 

•  Forest  exchange  land  contained 
riparian  areas,  resulting  in  a  net  overall 
loss  of  Riparian  land  thus  not  meeting 
the  criteria  set  forth-in  the  Plan. 

PL  lfM-333— Omnibus  Public  Lands 
Bill  of  1996 

Congress  passed  PL  104-333  which 
included  Section  812  entitled 
"Prohibition  on  certain  transfer  of 
National  Forest  Lands".  This  Act  stated 
that  the  Secretary  shall  not  transfer  any 
lands  owned  by  the  United  States  and 
managed  by  the  Secretary  as  part  of  the 
Angeles  National  Forest  to  any  person 
unless  the  instriunent  of  conveyance 
contains  a  restriction  on  the  future  use 
of  such  land  prohibiting  the  use  of  any 
portion  of  such  land  as  a  solid*  waste 
landfiU. 

For  the  above  reasons,  the  Forest 
Service  would  net  have  prepared  ft  non- 
significant amendment  to  the  Angeles 
National  Forest  Land  and  Resources 
Management  Plan  for  the  transfer  or 
exchange  of  any  lands  within  the 
boundwies  of  the  Forest  or  the  private 
sector  for  use  as  a  solid  waste  landfill 

Dated:  November  25, 1996. 
Miduel  J.  Rogers. 
Forest  Supervisor. 

|FR  Doc.  96-30986  Piled  12-4-96;  8:4^  am] 
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ARMS  CONTROL  AND  DtSARIMAMENT 
AGENCY 

Performance  Review  Board; 
Membership 

agency:  Arms  Control  and  Disarmament 
Agency. 


ACTION:  Notice  of  membership  of 
Performance  Review  Board. 

SUMMARY:  In  accordance  with  5  U.S.C. 
4314(cH4),  the  U.S.  Arms  Control  and 
Disarmament  Agency  annoimces  the 
appointment  of  Performance  Review 
Board  members. 

EFFECTIVE  DATE:  January  1. 1997. 

FOR  FURTHER  INFORMATION  CONTACT: 
Nancy  Aderholdt,  Director  of  Personnel. 
U.S.  Arms  Control  and  Disarmament 
Agency. Washington,  DC  20451  (202) 
647-2034. 

The  following  are  the  names  and 
present  titles  of  the  individuals 
appointed  to  the  register  from  which 
Performance  Review  Boards  will  be 
established  by  the  U.S.  Arms  Control 
and  Disarmament  Agency  during  the 
period  beginning  on  the  effective  date  of 
this  notice  and  ending  when  a  new 
register  is  published  and  becomes 
effective  in  approximately  one  year. 
Specific  Performance  Review  Boards 
will  be  established  as  needed  from  this 
register. 

These  appointments  supersede  those 
in  the  announcement  published  in  1995. 


Umte 

Title 

Ralph  Earte.  II  ^ 

Deputy  Director. 

Lisa  Farrell  

Chief  of  Staff . 

Donald  Gross  

Counselor.' 

Thomas  Graham,  Jr. 

Special  Representa- 

tive. 

James  Svveeney 

Special  Representa- 

tiv»<;SA. 

Robert  Shemian 

Oirsctor,  Advanced 

Project 

Q.  James  Sheaks 

Deputy  Assistant  Di- 

rector, Intelligence, 

Verification  and  In- 

fomiation  Manage- 

ment Bureau. 

Sarah  Muflen 

Chief,  Intelligence 

Technology  and 

- 

Analysis.  Intel- 

ligence. Verification 

and  Information 

Management  Bu- 

reau. 

Lawrence  Scheinman 

Assistant  Director. 

Nonproliferation 

and  Regionai  Arms 

Control  Bureau. 

Norman  WuH „ 

Deputy  Assistant.  Di- 

rector, Morv 

proliferation  and 

Regional  Amis     • 

Control  Bureau. 

Michael  Rosenthal 

Chief,  Nuclear  Safe- 

guards and  Tech- 

nology Division, 

' 

Nonproliferation 

and  Regional  Arms 

Control  Bureau. 

Donald  Mahley  

Deputy  Assistant  Di- 

rector, MuttKateral 

Affairs  Bureau. 

Name 

TWe 

Michael  GuNn 

Associate  Assistant 

Director,  MuRHat- 

eral  Affairs  Bureaa 

Robert  Mikulalc 

Chief,  Chemical  and 

Biological  Policy  u»- 

\ 

yision,  Multilateral 

Affairs  Bureau. 

Pierce  Corden 

Chief.  IntematMXial 

Security  and  Nu- 

clear Policy  Divi- 

sion Multilateral  Af- 

fairs Bureau. 

Michael  Nacht 

Assistant  Director, 

Strategk;  and  Eur- 

asian Affairs  Bu- 

reau. 

R.  Lucas  Fischer 

Deputy  Assistant  Di- 

rector, Strategic 

and  Eurasian  Af- 

fairs Bureau. 

Karin  Look 

CtM.  Strategic  Ne- 
goliatkx»  and  lnr>- 

plementatkxi  Divi- 

,1. 

sion.  Strategic  and 

Eurasian  Affairs 

Bureau. 

OavkJ  Wolan 

Ctiief,  Theater  and 

Strategic  Defenses 

Division,  Strategic 

and  Eurasian  Af- 

fairs Bureau. 

Cathleen  Lawrence  ... 

Director  of  Adminis- 

tration, Office  of 

Administration. 

IvoSpalatin  

Director  of  Congres- 
swnal  Affairs,  Of- 

fice of  Congres- 

sionai  Affairs. 

Mary  Elizabeth 

General  Counsel,  Of- 

Hoinkes.     . 

fice  of  the  General 

Counsel. 

Joerg  Menzet 

Principal  Deputy  of 

the  On-Site  Inspec- 

tion Agency. 

Stanley  Riveles  

U.S.  Standing  Con- 

sultative Commis- 

^- 

sion,  Commis- 

sior>er. 

Cathleen  Lawrence. 

Director  of  A  dministra  tion . 

IFR  Doc.  96-30976  Filed  12-4-96;  8:45  am] 
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DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

p.D.  1107961] 

Taking  of  Endangered  and  Threatened 
Marine  Mammals  Incidental  to 
Commercial  Fishing  Operations; 
Commonwealth  of  Massachusetts 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA). 
Commerce. 
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action:  Notice  of  receipt  of  application 
for  a  small  take  authorization  and 
application  for  incidental  take  authority; 
request  for  conunents  and  information. 

8UMMART:  NMFS  has  received  a  request 
from  the  Conunonwealth  of 
Massachusetts  (Massachusetts)  for  a 
general  incidental  take  permit  under  the 
Endangered  Species  Act  (ESA)  for 
northern  right  whales  incidental  to 
commercial  fishing  activities  within 
Massachusetts'  territorial  waters,  and  a 
small  take  authorization  for  the  same 
species  and  activity  under  the  Marine 
Mammal  Protection  Act  (MMPA). 

At  this  time,  NMFS  is  providing  the 
public  with  an  advance  opportimity  to 
review  these  applications.  NMFS  also  is 
providing  back^und  information, 
issmng  certain  suggestions  and 
preliminary  determinations,  and 
identifying  important  issues  raised  by 
these  applications  in  an  attempt  to 
describe  the  issues  acciirately. 
efficiently  and  formally  in  the  public 
forum. 

DATES:  Conunents  and  information  must 
be  received  no  later  than  January  6, 
1997. 

ADDRESSES:  Comments  on  the 
applications  or  related  information 
should  be  addressed  to  Michael  Payne, 
Chief.  Marine  Mammal  Division,  Office 
of  Protected  Resources,  National  Marine 
Fisheries  Service,  1315  East-West 
Highway,  Silver  Spring,  MD  20910- 
2337.  A  copy  of  the  applications  and/or 
Federal  Re^ster  notices  and  other 
documents  mentioned  in  this  notice 
may  be  obtained  by  writing  to  this 
address  or  by  telephoning  the  contact 
listed  below. 

FOR  FURTHER  MF0RMAT10N  CONTACT: 
Kenneth  R.  Hollingshead,  NMFS  (301) 
713-2055. 

SUPPl^MBITARY  INFORMATION:  The 
MMPA  was  amended  on  April  30, 1994 
(Public  Law  103-238).  The  amendments 
replaced  the  Interim  Exemption  for 
Commercial  Fisheries,  section  114  of  the 
MMPA.  with  sections  117  and  118. 
which  provide  a  long-term  regime  for 
governing  interactions  between 
commercial  fishing  operations  and 
marine  mammals.  The  objective  of  the 
new  regime  was  to  reduce  incidental 
mortalities  and  serious  injuries  of 
marine  mammals  occurring  in  the 
course  of  commercial  fishing  operations 
to  insignificant  levels  approaching  a 
zero  mortality  and  serious  injury  rate  by 
the  year  2001. 

Pursuant  to  section  118.  NMFS  places 
each  U.S.  commercial  fishery  into- 
Category  I,  n  or  HI  based  on  the  level  of 
serious  injury  and  mortality  of  marine 
mammals  incidental  to  commercial 


fishing  operations.  Fishers  who 
participate  in  a  Category  I  or  D  fishery 
must  register  in  the  Marine  Mammal 
Authorization  Program  (MMAP). 
Generally,  those  fishers  who  register 

and  who  comply  witb  the  other      

provisions  of  the  regulations  in  SO  CFR 
part  229  are  exempt  bom  the  general 
prohibition  on  the  taking  of  marine 
mammals  incidental  to  commercial 
fishing.  In  addition  to  the  registration 
requirement,  participants  in  Category  I 
and  n  fisheries  must  take  and  obwrver 
oofboard  their  vessel  if  requested,  and 
must  carry  aboard  the  vessel 
documentation  that  indicates  that  they 
have  registered  in  the  MMAP. 
Participants  in  all  categories  of  fisheries 
must  report  instances  of  mortality  or 
injiuy  to  marine  mammals  that  occur  in 
their  fishing  activities.  Fishers  also  aie 
required  to  comply  with  emergency 
regulations  and  any  applicable  take 
reduction  plans  {JVPs)  issued  under 
section  118. 

Section  118  of  the  MMPA  requires 
that  NMFS  develop  and  implement  a 
take  reduction  plans  (TRP)  designed  to 
assist  in  the  recovery,  m  prevent  the    ^^ 
depletion  of  each  strategic  stodiL  which 
interacts  with  a  commercial  fishery 
classified  as  Category  I  or  D  under  this 
section.  The  immediate  goal  of  a  TRP  for 
a  strategic  stock  of  marine  mammals  is 
to  reduce,  within  6  months  of  its 
implementation,  mortalities  and  serious 
injuries  of  those  marine  mammals 
incidentally  taken  in  the  course  of 
conmiercial  fishing  operations  to  less 
than  the  potential  biological  removal 
(PBR)  level  for  that  stock.  The  long-term 
goal  of  the  TRP  is  to  reduce,  within  5 
years  after  implementation,  serious 
injuries  and  mortalities  ta  insignificant 
levels  approaching  a  zero  mortality  and 
significant  injiuy  rate,  taking  into 
accoimt  the  economics  of  the  fishery, 
the  availability  of  existing  technology, 
and  existing  state  or  regional  fishery 
management  plans. 

With  respect  to  the  taking  of  marine 
mammals  that  are  listed  as  endangered 
or  threatened  under  the  ESA,  both 
sections  118  and  101(a)(5)(E)  of  the 
MMPA  are  appUcable.  Section  7(b)(4)(C) 
of  the  ESA  provides  that  an  incidental 
take  statement  may  be  issued  under  that 
section  only  if  the  take  is  also 
authorized  pursuant  to  section  101(a)(5) 
of  the  MMPA.  Prior  to  1994  section 
101(a)(S)  did  not  exist;  thus,  an 
incidental  take  statement  could  not  be 
issued  for  the  incidental  taking  of 
endangered  and  threatened  marine 
mammals  in  the  course  of  conunerdal 
fishing  operations.  Section  101(a)(5)(E) 
was  added  in  1994,  in  part,  to  correct 
this  technical  oversight  and  provide  a 


mechanism  for  authwizing  these  types 
of  incidental  takes. 

Section  101(a)(5)(E)(i)  of  the  MMPA 
requires  NMFS  to  permit  the  taking  of 
marine  mammals  listed  as  endangered - 
or  threatened  under  the  ESA  incidental 
to  commercial  fishing  operations  if 
NMFS  determines  that:  (1)  Incidental 
mortality  and  serious  injury  will  have  a 
negligible  impact  on  the  affected  spedes 
or  stock,  (2)  a  recovery  plan  for  that 
species  or  stock  has  been  developed  or 
is  being  developed,  and  (3)  whme 
required  under  section  118,  a 
monitoring  program  has  been 
established,  vessels  are  registered,  and  a 
TRP  has  been  developed  or  is  being 
developed.  Permits  issued  under  section 
101(a)(5)(E)(i)  are  valid  for  up  to  three 
consecutive  years. 

On  August  30. 1995;  NMFS  published 
final  regulations  to  implement  section 
101(a)(5)(E)  and  section  118  of  the 
MMPA  (60  FR  45086)  codified  at  50 
CFR  part  229.  Those  regulations  and  the 
associated  notice  of  proposed 
rulemaking  (60  FR  31666.  Jime  16, 1995) 
indicated  that,  in  addition  to  the 
authorization  issued  under  section  118 
)  of  the  MMPA,  a  se{>arate  determination 
and  permit  issued  imder  101(a)(5)(E)  of 
the  MMPA  would  be  necessary  for 
fishera  to  incidentally  take  marine 
mammals  fit>m  stocks  Usted  as 
endangmed  or  threatened  under  the 
ESA. 

Section  101(a)(5)(E)(u)  of  the  MMPA 
and  50  CFR  229.20(d)  provide  that 
vessels  that  are  not  registered  imder 
section  118  of  the  MMPA  (those 
participating  in  category  in  fisheries)  are 
not  subject  to  MMPA  penalties  for  the 
incidental  taking  of  endangered  or 
threatened  marine  manmials  provided 
that  any  mortality  or  injury  of  such  a 
marine  mammal  is  reported  to  NMFS. 

On  August  31, 1995  (60  FR  45399). 
NMFS  issued  interim  final  permits  to 
those  fisheries  with  incidental 
interactions  with  certain  marine 
mammal  stocks  listed  as  endangered  or 
threatoied  under  the  ESA  for  which  &e 
appropriate  determinations  could  be 
made  under  section  101(a)(5)(E)(i)  of  tl» 
MMPA.  In  making  these  determinations. 
NMFS  referred  to  the  definition  of 
"negligible  impact."  which  under  50 
CFR  216.103.  means  "an  impact 
resulting  from  the  specified  activity  that 
cannot  be  reasonably  expected  to,  and  is 
not  reasonably  likely  to,  adversely  affect 
the  species  or  stock  through  effects  oa 
annual  rates  of  recruitment  or  survival." 

NMFS  also  announced  that,  as  a 
starting  point,  it  would  consider  a  total 
annual  serious  injury  and  mortaUty  of 
not  more  than  10  percent  of  a  stock's 
PBR  level  to  be  insignificant.  NMFS  also 
emphasized  that  such  a  criterion  would 
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not  be  the  only  factor  in  evaluating 
whether  a  particular  level  of  take  could 
be  considered  negligible.  The 
population  abundance  and  fishery- 
related  mortality  information  provided 
in  the  stock  assessment  reports  has 
varying  de^ees  of  uncertainty,  and. 
factors  other  than  PBR  levels  (e.g., 
population  trend,  reliability  of 
abundance  and  mortality  estimates) 
must  also  be  considered. 

The  negligible  impact  determinations 
required  that  NMFS  assess  the  available 
information  both  quantitatively  and 
qualitatively.  A  finding  of  negUgible 
impact  made  under  section  101(a)(5)(E) 
indicates  NMFS'  best  assessment  that 
the  estimated  mortality  and  serious 
injury  of  endangered  and  threatened 
marine  mammals  incidental  to 
commercial  fishing  operations  will  not 
adversely  affect  the  species  or  stock 
through  effects  on  amiual  rates  of 
recruitment  or  survival.  In  addition, 
section  101(a)(5)(E)(i)  also  requires  that 
in  order  to  make  a  finding  of  negligible 
impact,  a  recovery  plan  under  the  ESA 
must  either  be  in  place  or  be  under 
development,  a  monitoring  program 
must  be  in  place  under  section  118(d), 
and  a  TRP  must  be  developed  or  in 
place  for  fisheries  that  impact  that  stock. 

Based  on  the  above,  NMFS  evaluated 
the  best  available  information  for  stocks 
listed  as  endangered  or  threatened 
under  the  ESA  and  determined,  on  a 
stock-by-stock  basis,  whether  the 
incidental  mortality  and  serious  in|ury 
fntm  all  commercial  fisheries  has  a 
negligible  impact  on  each  marine 
maounal  stock. 

NMFS  was  luiable  to  determine  that 
the  mortality  and  serious  injury 
incidental  to  commercial  fishing 
operations  would  have  a  negligible 
impact  to  the  following  sto(^,  and 
consequently,  indicated  that  no  take 
incidental  to  commercial  fishing  was 
allowed:  (1)  Fin  whale,  western  North 
Atlantic  stock;  (2)  humpback  whale, 
western  North  Atlantic  stock;  (3) 
northern  right  whale,  western  North 
Atlantic  stock;  (4)  sperm  Whale, 
Western  North  Atlantic  stock;  (5)  sperm 
whale,  Califomia/Oregon/Washington 
stock;  (6)  humpback  whale,  California/ 
Oregon/Washlngton-Mexlco  stock;  and 
(7)  Hawaiian  monk  seal. 

NMFS  issued  interim  final  permits  to 
allow  for  the  incidental,  but  not 
intentional,  taking  of  three  stocks  of 
endangered  or  threatened  marine 
mammals:  (1)  Humpback  whale,  central 
North  Pacific  stock;  (2)  Steller  sea  lion, 
eastern  stock;  and  (3)  Steller  sea  lion, 
western  stock. 

NMFS  concluded  that  there  was  no 
documented  evidence  of  fishery-related 
interactions  for  several  other 


endangered  and  threatened  marine 
mammal  stocks.  For  further  information, 
refer  to  the  referenced  Federal  Register 
documents  and  the  "Assessment  of 
Fishery  Impacts  on  Endangered  and 
Threatened  Marine  Mammals  Pursuant 
to  section  101(a)(S)(E)  of  the  MMPA" 
(NMFS  August  31, 1995).  Copies  are 
available  upon  request  (see  ADDRESSES). 
NMFS  indicated  on  August  31. 1995, 
at  60  FR  45399  that  it  was  issuing  a 
single  interim  permit  under  section 
101(a)(5)(E)  to  appropriate  vessels  for 

1995,  but  that  individual  permits  would 
be  issued  for  1996,  1997,  and  1998  in 
conjunction  with  authorizations  issued 
imder  section  118  of  the  MMPA.  In 

1996,  NMFS  issued  individuSl  permits, 
where  appropriate,  in  association  with 
the  section  118  authorization 
certificates. 

NMFS  conducted  a  consultation 
under  section  7  of  the  ESA  on  the 
issuance  of  permits  under  section 
101(a)(5)(E)  of  the  MMPA.  NMFS 
concluded  that  issuing  these  permits 
would  not  jeopardize  the  continued 
existence  of  endangered  or  threatened 
species  under  NMFS  jurisdiction.  NMFS 
issued  an  incidental  take  statement  for 
each  stodc  of  endangered  or  threatened 
marine  mammal  where  takes  were 
authorized.  A  copy  of  the  consultation 
and  incidental  take  statement  is 
available  to  reviewers  (see  ADDRESSES). 

Isaacs  To  Be  Addressed 

With  respect  to  the  new  regime  for 
governing  interactions  between 
commercial  fishing  operations  and 
marine  mammals,  several  issues  should 
be  emphasized.  Some  issues  may  need 
to  be  addressed  prior  to  processing  the 
applications  sutunitted  by 
Massachusetts. 

First,  section  101(a)(5)(E)(i)  of  the 
MMPA  refers  to  commercial  fisheries  in 
the  plural.  In  the  past,  NMFS 
considered  the  impacts  of  all  ^. 

conunerdal  fishery  operations  In 
making  its  negligible  impact  -  - 

determinations.  Thus,  NMFS  has  not 
authorized  the  take  of  ail  endangered  or 
threatened  marine  mammal  in  any 
category  I  or  11  fishery  unless  all 
fisheries  satisfy  the  negligible  Impact 
standard,  even  if  a  particular  fishery,  by 
itself,  might  satisfy  the  standard. 

In  contrast,  imder  50  CFR  part  229, 
subpart  A,  fisheries  are  classified  in 
Category  I,  II  or  III  based  on  cumulative 
incidental  serious  injury  and  mortality 
of  a  particular  stock  in  all  fisheries,  and 
the  serious  Injury  and  mortality 
Incidental  to  a  particular  fishery  (60  FR 
45086,  August  30, 1995).  NMFS  invites 
comments  on  whether  it  would  be 
appropriate  to  consider  this  approach 


with  respect  to  making  negligible 
impact  determinations. 

Second,  although  both  Congress  and 
NMFS  have  stressed  the  need  to  reduce 
incidental  mortalities  and  serious 
injuries  of  marine  mammals  occurring 
in  commercial  fishing  operations,  little 
consideration  has  been  given  to  the 
authorization  of  less  serious  types  of 
takings,  such  as  taking  by  harassment. 
Section  118  of  the  MMPA  does  not 
address  takings  by  harassment.  While 
section  118  requires  all  injuries  to  be 
reported,  fisheries  are  classified  and 
TRTs  are  formed  based  on  the  levels  of 
serious  injuries  and  mortalities. 

NMFS  recognizes  Congressional 
intent  that  the  "negligible  impact" 
standard  In  the  MMPA  is  more  stringent 
than  the  "no  jeopardy"  standard  in  die 
ESA  (H.R.  Rep.  No.  439, 103d  Cong.  2d 
Sess.  30).  Consequently,  it  could  be 
concluded  that  the  MMPA  provides 
more  protection  for  endangered  and 
threatened  marine  mammals  than  the 
ESA.  From  the  language  of  the  statute  it 
would  appear  that  all  types  of  takings  of 
endangered  and  threatened  marine 
mammals  incidental  to  commercial 
fishing  operations  are  prohibited  unless 
a  permit  Is  issued  under  section 
101(a)(5)(E)(i).  Still,  it  is  not  absolutely 
clear  whether  Congress  intended 
101(a)(5)(E)  to  prohibit  all  types  of 
takings,  including  takes  by  harassment. 
The  use  of  the  term  "taking"  In  the 
introductory  portion  of  section 
101(a)(5)(E)(i)  does  not  appear  to  be 
limited  to  serious  injuries  and 
mortalities  yet  the  first  criterion  for 
issuing  that  permit  in  section 
101(a)(5)(E)(i)(I)  focuses  only  on  the 
impact  of  serious  Injuries  and 
mcHlalities. 

In  the  past,  NMFS  has  not 
distinguished  between  types  of  takes  in 
issuing  permits  that  authorize  the  taking 
of  marine  mammals  incidental  to 
commercial  fishing  operations.  When 
NMFS  made  its  determination  under 
section  101(a)(5)(E)  regarding  whether 
p>ermlts  should  be  issued  authorizing 
the  take  of  any  threatened  or 
endangered  marine  mammals  in  the 
Atlantic  Ocean,  It  did  not  distinguish 
between  takings  by  harassment  only 
versus  ta^gs  by  serious  injury  or 
mortality. 

To  date,  the  agency  has  not 
considered  issuing  permits  under 
section  101(a)(5)(E)  solely  for  the 
purpose  of  taking  by  harassment.  NMFS 
is  Inviting  comments  on  whether  it 
should  issue  permits  for  harassment 
under  101(a)(5)(E)  and,  if  so,  what 
standards  should  be  used  in  making 
determinations  concerning  the  issuance 
of  these  permits. 


Federal  Register  /  Vol.  61,  No.  235  /  Thursday,  December  5,  1996  /  Notices 


64503 


Smnmaiy  of  Request 

On  October  17, 1996,  the  Director  of 
the  Massachusetts  Division  of  Marine 
Fisheries  subniitted  to  NMFS  an 
application  under  the  MMPA  seeking 
authorization  of  a  small  take  of  northern 
right  whales  (Eubalaena  glacialis) 
incidental  to  conunercial  fishing 
activities  within  Massachusetts' 
territoriai  waters,  in  particular  Cape  Cod 
Bay  during  the  months  of  February 
through  May.  This  application  was  in 
response  to  an  order  dated  September 
24, 1996,  in  Strahan  v.  Ck)xe  wherein 
the  presiding  District  Court  judge 
ordered  Massachusetts  to  apply,  under 
the  MMPA,  for  a  small  take  of  northern 
right  whales.  In  their  letter, 
Massachusetts  also  requested  a  general 
incidental  take  pwrmit  for  the  northern 
right  whale  under  either  section,7(b)(4) 
M  section  10(a)(1)(b)  of  the  ESA. 

PreUminary  Determinations  and 
ions 


NMFS  is  issuing  the  following 
preliminary  determinations  and 
suggestions  with  respect  to 
Massachusetts'  request: 

(1)  Application  for  a  permit  under 
section  101(a)(5)(E)(i)  of  the  MMPA.  On 
May  28. 1996,  NMFS  advised 
Massachusetts  that  it  was  unnecessary 
and  inappropriate  for  Massachusetts  to 
apply  for  a  small  take  permit  imder 
section  101(a)(5)(E)  and  noted  that, 
where  appropriate,  NMFS  would  issue 
incidental  take  authority  through  the 
section  118  authorization  certificate 
process.  There  was  no  new  evidence 
provided  in  the  letter  submitted  by 
Massachusetts  to  indicated  that  NMFS 
should  re-evaluate  its  previous  position 
that  a  negligible  impact  determination 
could  not  be  made  for  right  whales. 

Since  registration  under  the  MMPA  is 
required  under  section  118  for 
participants  in  Category  I  and  n 
fisheries,  NMFS'  initial  response 
indicated  that  an  application  for  a 
permit  under  section  101(a)(5)(E)  would 
be  redimdant. 

In  1995  and  1906,  NMFS  initiated  the 
process  for  issuing  permits  under 
101(a)(5)(E)  without  requiring 
applications  from  individuals,  states  or 
fishing  groups.  This  process  should  be 
distinguished  from  the  process  under 
section  118  where  individual 
applications  are  required  unless 
registration  is  integrated  with  a  pre- 
existing registration  program.  NMFS 
recognizes  that  the  legislative  history  of 
the  1994  amendments  stresses  that  the 
agency  should,  wherever  possible, 
provide  permits  under  section 
101(a)(5)(E)  to  identifiable  groups  of 
vessels  rather  than  individuals  (H.R 


Rep.  No.  439, 103d  Cong.  2d  Sess.  30): 
NMFS  issued  section  101(a)(5)(E) 
permits  in  conjunction  with  section  1 18 
authorization  certificates  in  accordance 
with  this  legislative  guidance. 

Essentially,  the  section  101(a)(5)(E). 
permit  is  "piggy-backed"  on  the  section 
118  authorization  certificate.  This 
approach  is  consistent  with  other  NMFS 
actions  to  integrate  and  coordinate 
registration  under  the  MMPA  with 
existing  fishery  license,  registration,  or 
permit  systems  and  related  programs, 
wherever  possible  (50  CFR  229.4).  In 
addition,  me  proposed  rule  for  the  1997 
list  of  fisheries  proposes  to  provide 
additional  flexibility  for  integrated 
registration  systems  (61  FR  37035,  July 
16, 1995).  The  authorization  certificate 
is  issued  annually  while  a  permit  imder 
section  101(a)(5)^)  normally  remains 
vaUd  for  3  years.  NMFS  may  initiate  a 
review  of  the  appropriateness  of  its 
section  101(a)(5)(E)  determinations  for 
certain  marine  mammal  stocks  and  for 
certain  fisheries  at  any  time  within  this 
3-year  period.  For  example,  NMFS  may 
initiate  review  in  the  context  of  the 
development  of  TRPs  that  are  expected 
to  achieve  the  negligible  impact  goal  for 
various  stocks  of  endangered  and 
threatened  marine  mammals. 

NMFS  is  seeking  public  comments  on 
its  initial  response  provided  to 
.  Massachusetts. 

(2)  State  cooperative  application 
under  section  118.  As  an  alternative  to 
applying  for  a  permit  under  section 
101(a)C5)(E),  NMFS  encourages 
Massachusetts  to  work  to  develop  an 
integrated  registration  system  so  that 
registration  for  the  purpose  of  the 
MMPA  (including  both  section  118 
certificates  bf  authorization  and  section 
101(a)(5)(E)  permits)  can  be  coordinated 
with  Massadiusetts'  fishery  registration 
system. 

(3)  Petition  for  modification  under 
section  101(a)(5)(E)(iv)oftheMMPA. 
Section  101(a)(5)(E)(iv)  and  50  CFR 
22g.20(f)  authorize  NMFS  to  modify  the 
list  of  fisheries  authorized  to  take 
endangered  or  threatened  marine 
mammals,  after  notice  and  opportunity 
for  public  comment,  if  NMFS 
determines  that  there  has  been  a 
significant  change  in  the  information  or 
conditions  used  to  make  the  original 
determinations. 

If  Massachusetts  is  applying  for  a 
permit  under  section  101(a)(5)(E)(i)  in 
order  to  challenge  the  list  of  fisheries 
authorized  to  take  endangered  or 
threatened  marine  mammals  (See  60  FR 
45399,  August  31, 1996),  NMFS  suggests 
that  Massachusetts  consider  submitting 
a  petition  for  the  modification  of  that 
list.  It  should  be  emphasized  that  such 
a  determination  must  be  based  upon  a 


significant  change  in  the  information  or  ■ 
conditions  used  to  make  the  original 
determination  with  respect  to  that  Ust. 

At  this  time  NMFS  does  not  consider 
the  application  submitted  by 
Massachusetts  to  indicate  a  significant 
change  in  the  information  available  in 
August,  1995.  However,  NMFS  notes 
that  the  court  in  Strahan  v.  Coxe 
ordered  Massachusetts  to  develop  a 
Massachusetts  Take  Reduction  Plan 
(Massachusetts  TRP)  and  that 
Massachusetts  is  cooperating  with 
NMFS  to  develop  a  Large  Whale  Take 
Reduction  Plan  (LWTRP)  that  addresses 
the  take  of  right  whales  in 
Massachusetts  waters  as  well  as  waters 
off  other  Atlantic  coastal  states.  As 
Massachusetts  and  NMFS  develop  and 
implement  these  or  other  TRPs,  the 
impact  of  fisheries  on  endangered  and 
threatened  marine  manrnial  stocks  may 
be  reduced  significantly.  NMFS 
encourages  Massachusetts  to  provide  a 
summary  of  new  information,  including 
the  Massachusetts  TRP,  the  LWTRP.  and 
any  other  mitigation  effocts  or  relevant 
material,  as  a  part  of  any  petition  for 
modification  under  section 
101(a)(5)(E)(iv). 

(4)  Application  for  an  incidental  take 
statement  under  section  7(bX4)  of  the 
ESA.  NMFS  does  not  consider  it 
necessary  or  appropriate  for 
Massachusetts  to  apply  for  an  incidental 
take  statement  under  section  7(b)(4)  of 
the  ESA.  If  there  is  an  agency  action  by 
NMFS  or  another  Federal  agency,  that 
Federal  agency  must  comply  with 
section  7  of  the  ESA  and,  if  appropriate, 
a  section  7  incidental  take  statement 
will  be  issued  in  association  with  that 
consultation.  Although  a  state  at  private^ 
party  may  initiate  the  process  that 
would  result  in  an  agency  action,  eg.,  by 
applying  for  a  Federal  permit,  it  is 
inappropriate  for  a  state  or  private  party 
to  apply  for  an  incidental  take  statement 
directly. 

NMFS  considers  the  issuance  of 
permits  under  section  101(a)(5)(E)(i)  and 
the  implementation  of  a  Federal  TRP 
under  section  118  to  be  "agency 
actions"  and  would  engage  in 
consultation  with  itself  before  taking    ' 
such  actions:  if  appropriate,  an 
incidental  take  statement  would  be 
issued  in  association  with  such 
consultations. 

Although  NMFS  views  an  application  ' 
for  an  incidental  take  statement  under 
section  7(b)(4)  to  be  inappropriate, 
certain  information  from  Massachusetts 
would  be  useful  in  conducting  any 
consultation  related  to  state  fishing 
activities  and  NMFS  would  encourage 
Massachusetts  to  work  with  the  agency 
in  providing  that  information.  For 
example,  a  detailed  description  of  the 
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proposed  activity,  information 
concerning  the  expected  level  of  impact 
of  the  activity  on  northern  right  whales 
and  other  endangered  and  threatened 
species  under  NMFS*  jurisdiction,  ' 
including  species  other  than  marine 
mammals,  and  reasonable  measures  to 
minimize  such  impacts  would  assist 
NMFS  in  conducting  the  consultation 
and  in  iwiiing  any  incidental  take 
statement. 

Theref<»e,  NMFS  intends  to  reject 
Massachusetts'  request  for  an  incidental 
take  statement. 

(5)  Application  for  an  incidental  lake 
permit  under  section  10(aXl)  of  the 
ESA.  An  incidental  take  permit  under 
section  10(a)(1)  of  the  ESA  is 
imnecessary  if  an  incidental  take 
statement  is  issued  in  conjimction  with 
a  c(Hisultatidn  conducted  under  section 
7  of  the  ESA.  with  respect  to  the 
issuance  of  permits  under  section 
101(a)(5)(E). 

The  legislative  history  of  section 
101(a)(5)(E)  indicates  that  the  issuance 
of  a  permit  under  that  section  should  be 
considered  a  federal  agency  action  for 
the  purposes  of  the  ESA  (H.  Rept.  103- 
439  D.  30).  This  indicates  that  any 
incidental  take  associated  with  a  section 
101(aM5)(E)  authorization  woidd  be 
covered  through  a  section  7  incidental 
take  statement  rather  than  a  section  10 
incidental  take  permit. 

NMFS  notes  mat,  unlike  section  7  of 
the  ESA,  the  provisions  of  section  10  do 
not  include  a  cross-reference  to  section 
101(a)(5)  of  the  MMPA;  nonetheless, 
NMFS  stresses  that  section  7  of  the  ESA 
indicates  that,  except  as  otherwise 
provided,  no  provision  of  the  ESA  shall 
take  precedence  over  any  more 
restrictive  provision  of  the  MMPA. 
Therefore,  any  authorization  to  take 
endangered  and  threatened  marine 
mammals  must  comply  with  provisions 
of  both  the  ESA  and  the  MMPA. 

NMFS  would  refuse  to  consider  any 
appUcation  for  an  incidental  take  pomit 
unless  the  application  referred  to  all 
endangered  and  threatened  species 
under  NMFS'  jurisdiction  that  may  be 
taken  by  the  proposed  activity.  For  that 
reason,  NMFS  considers  the  application 
submitted  by  Massachusetts  to  be 
incomplete.  In  addition,  NMFS 
recommends  that  Massachusetts  provide 
a  more  detailed  and  complete 
description  of  the  proposed  activity, 
with  particular  emphasis  on  the 
anticipated  impact  of  that  activity  on 
endangered  and  threatened  species. 

NMr  S  also  considers  the  proposed 
conservation  plan  submitted  by 
Massachusetts  to  be  inadequate.  For 
example,  that  plan  should  specify  the 
steps  that  will  be  taken  to  monitor, 
minimize  and  mitigate  the  impacts  of 


the  proposed  activity  on  endangered 
and  threatened  species  and  their  habitat 
and  the  funding  that  will  be  available  to 
implement  such  measures.  These  and 
other  requirements  are  specified  at  50 
CFR  222.22.  NMFS,  again,  notes  that 
additional  mitigation  measures  to 
protect  northern  right  whales  may  be 
developed  in  the  context  of  the 
Massachusetts  TRP,  the  LWTRP  or 
through  other  efforts.  At  this  time,     *  ^ 
NMFS  considers  the  application  for  an 
incidental  take  permit  to  be  incomplete. 
NMFS  encourages  Massachusetts-to 
provide  additional  information  in   -^ 
support  of  their  request 

Infbimation  SoUchad 

At  this  time.  NMFS  is  offering  the 
public  an  opportimity  to  review  and 
comment  on  (1)  the  applications,  (2)  the 
issues  described  above,  and  (3)  NMFS' 
preliminary  determinations  and 
suggestions.  Interested  persons  ar»    - 
encouraged  to  submit  comments,  new 
and  relevant  information  regarding 
interactions  between  northern  right 
whales  and  commercial  fisheries  in 
Massachusetts,  and  suggestions 
concerning  the  request  (see  AOOREStes). 
Following  the  close  of  the  omunent 
period  and  upon  a  determination  that 
the  applications  are  appropriate  and 
complete,  NMFS  will  consider  all 
relevant  information  in  a  reassessment 
of  impacts.  If  appropriate,  NMFS  will 
propose  to  authorize  the  taking  as 
requested.  If  NMFS  proposes  to 
authorize  this  take  request,  interested 
parties  will  be  given  additional  time  and 
opportunity  to  comment. 

Dated:  November^,  1996.  '  •; 

AnnTerbosh, 

Acting  Director.  Office  of  Protected  Resources, 
National  Marine  Fialieries  Sendee..^ 
[PR  Doc  96-30933  Filed  12-4-96;  8:45  am] 
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DEPARTMENT  OF  COMMERCE 

National  Ocaanic  and  Atnwaphartc 
Adminiatration 

DEPARTMENT  OF  THE  INTERIOR 

Flah  and  WHdIifa  Sarvica 

p.D.  1127MA] 

Mwlna  Mammala;  Sciantfflc  Raaaarch 
ParmltNo.  1023(P6P) 

AQENCV:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NCAA), 
Commerce. 

ACTION:  Issuance  of  permit. 


SUMMARY:  Notice  is  hereby  given  that  Dr. 
G.  David  Johnson,  Marine  Mammal 
Program,  Department  of  Vertebrate 
Zoology,  National  Museum  of  Natural 
History,  Smithsonian  Institution,  NHB 
390,  MRC  108, 10th  &  Ckmstitution  Ave.. 
SW.,  Washington,  D.C.  20560,  has  been 
issued  a  permit  to  take  marine  mammal 
specimens  and  parts  for  the  purpose  of 
scientific  research. 

ADDRESSES:  Thepenmt  and  related 
documents  are  available  for  review 
upon  written  request  or  by  appointment 
(see  SUPPLEMENTARY  INFORMATION). 

•UPPlfMENTARY  •IFORMATI0N^On■ 
September  30. 1996.  n^oe  was 
published  in  the  Federal  legistar  (61 
FR  SI  082)  that  a  request  for  a  scientific 
research  permit  to  take  manne 
mammals  had  been  submitted  by  the 
above-named  applicant.  The  requested 
permit  has  been  issued  imder  the 
authority  of  the  Marine  Mammal 
Protection  Act  of  1972,  as  amended  (16 
U.S.C.  1361  et  seq.),  the  Regulations 
Governing  the  Taking  and  Importing  of 
Marine  Mammals  (50  CFR  part  216).  the 
Endangered  Species  Act  of  1973,  as 
amended  (16  U.S.C.  1531  et  seq.).  and 
the  regulations  governing  the  taking, 
importing,  and  exporting  of  endangered 
fish  and  wildlife  (50  CFR  parts  222.25). 
and  the  Fur  Seal  Act  of  1966,  as 
amended  (16  U.S.C.  1151  et  seq.). 

Issuance  of  this  p«mit  as  required  by 
the  Endangered  Species  Act  of  1973, 
was  based  on  a  finding  that  such  permit: 
(1)  Was  applied  for  In  good  faith;  (2) 
will  not  operate  to  the  disadvantage  of 
the  endangered  species  which  is  the 
subject  of  this  permit;  and  (3)  is 
consistent  with  the  purposes  and 
policies  set  forth  in  section  2  of  the  Act 

Doaunents  may  be  reviewed  in  the 
following  locations: 

Permits  Division,  Office  of  Protected 
Resources,  NMFS,  1315  East-West 
Highway,  Room  13130,  Silver  Spring, 
MD  20910  (301/713-2289): 

Branch  of  Permits,  Office  of 
Management  Authority,  U.S.  Fish  and 
Wildlife  Service,  4401  N.  Fair&x  Drive, 
Arlington.  VA  22203  (703/356-2104); 

Regional  Administrator,  Northwest 
Region,  NMFS,  7600  Sandpoint  Way, 
NE  BIN  C15700,  Bldg.  1,  Seattle.  WA 
98115-0070  (206/526-6150); 

Regional  Administrator,  Alaska 
Region.  NMFS,  P.O.  Box  21668,  Juneau. 
AK  99802-1668  (907/586-7221); 

Regional  Administrator,  Southwest 
Region,  NMFS,  501  West  Ocean  Blvd.. 
Suite  4200,  Long  Beach,  CA  90802-4213 
(310/980-4001); 
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Regional  Administrator,  Northeast 
Region,  NMFS,  One  Blackburn  Drive, 
Gloucester,  MA  01930-2298  (508/281- 
0250);  and 

Regional  Administrator,  Southeast 
Region,  NMFS,  9721  Executive  Center 
Drive,  St.  Petersburg,  FL  33702-2432 
(813/570-5301). 

Dated:  November  27, 1996. 
Ann  D.  Terinish, 

Chief,  Permits  and  Documentation  Division, 
Office  of  Protected  Resources,  National 
Marine  Fisheries  Service. 

Dated:  November  27, 1996. 
Maigare*  Tiagv, 

Acting  Chief,  Branch  of  Permits,  Office  of 
Management  Authority,  U.S.  Fish  and 
Wildl^e  Service. 

[PR  Doc.  96-30971  Filed  12-4-96;  8:45  am] 
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PJ>.  110796q 

Marine  Mammals;  Scientific  Research 
Permit  No.  1022  (P617) 

agency:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Issuance  of  permit. 

summary:  Notice  is  hereby  given  that  Dr. 
Madonna  L.  Moss,  Professor,  1218 
Department  of  Anthropology,  University 
of  Oregon,  Eugene,  OR  97403-1218,  has 
been  issued  a  permit  to  obtain  4 
carcasses  from  2  cetacean  species  of  the 
Order  Phocoenidae  and  35  carcasses 
from  12  species  of  the  Order  Pinnipedia 
for  scientific  purposes. 
ADDRESSES:  The  permit  and  related 
documents  are  available  for  review 
upon  written  request  or  by  appointment 
in  the  following  o£&ce(s): 

Permits  Division,  Office  of  Protected 
Resources,  NMFS,  1315  East-West 
Highway,  Room  13130,  Silver  Spring, 
MD  20910  (301/713-2289); 

Director,  Alaska  Region,  NMFS,  P.O. 
Box  21668,  Juneau,  AK  99802-1668 
(907/586-7221);  and 

Marine  Mammals  Management  Office, 
1011  East  TudOT  Road,  Anchorage,  AK 
99503  (907/786-3800). 
SUPPLEMENTARY  INFORMATION:  On 
September  17, 1996,  notice  was 
published  in  the  Federal  Register  (61 
FR  48888)  that  a  request  for  a  scientific 
research  permit  to  obtain  4  carcasses 
(bones  and  teeth)  from  two  species  of 
the  Order  Phocoenidae  and  35  carcasses 
from  12  species  of  the  Order  Pinnipedia 
for  scientific  purposes.  The  requested 
permit  has  been  issued  under  the 
authority  of  the  Marine  Mammal 
Protection  Act  of  1972,  as  amended  (16 


U.S.C  1361  et  seq.),  the  Regulations 
Governing  the  Taking  and  Importing  of 
Marine  Mammals  (50  CFR  part  216), 
Endangered  Species  Act  of  1973,  as 
amended  (ESA;  16  U.S.C.  1531  et  seq.). 
and  the  regulations  governing  the 
taking,  importing,  and  exporting  of 
endangered  fish  and  wildlife  (50  CFR 
part  222.23). 

Issuance  of  this  permit  as  required  by 
the  ESA  was  based  on  a  finding  that 
such  permit:  (1)  Was  applied  for  in  good 
'faith;  (2)  will  not  operate  to  the 
disadvantage  of  the  endangered  species 
which  is  the  subject  of  this  permit;  and 
(3)  is  consistent  with  the  purposes  and 
policies  set  forth  in  section  2  of  the 
ESA. 

Dated:  November  20, 1996. 

Ann  D.  Terimih, 

Chief,  Permits  and  Documentation  Division, 
Office  of  Protected  Resources.  National 
Marine  Fisheries  Service. 

Dated:  November  20, 1996. 
Margaret  Tiagn', 

Chief,  Branch  of  Permits,  Office  of 
Management  Authority,  U.S.  Fish  and 
Wildlife  Service. 

[FR  Doc.  96-30972  Filed  12-4-96;  8:45  am] 
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COMMISSION  OF  FINE  ARTS 

Notice  of  Meeting 

The  Commission  of  Fine  Arts' 
meeting  scheduled  for  19  December  * 

1996  has  been  canceled.  The  next 
meeting  is  sdieduled  for  16  Jamuuy 

1997  at  10:00  AM  in  the  Commission's 
offices  in  the  Pension  Building,  Suite 
312,  Judiciary  Square,  441  F  Street.     ^ 
N.W.,  Washington,  D.C.  20001  to 
discuss  various  projects  affecting  the 
appearance  of  Washington,  D.C, 
including  buildings,  memorials,  parks, 
etc.;  also  matters  of  design  referred  fay 
other  agencies  of  the  government 

Inquiries  regarding  the  agenda  and 
requests  to  submit  written  or  oral 
statements  should  be  addressed  to 
Charles  H.  Atherton,  Secretary, 
Commission  of  Fine  Aits,  at  the  above 
address  or  call  the  above  number. 

Dated  in  Washington,  D.Q  November  26, 
1996. 
Cfaarlas  H.  Atlwrtoa, 

Secretary. 

[FR  Doc  96-30975  Filed  12-4-96;  8:45  am] 
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COMMrriEE  FOR  THE 
IMPLEMENTATION  OF  TEXTILE 
AGREEMENTS 

Announcement  of  Import  Restraint 
Umtts  for  Certain  Cotton.  Wool,  Man- 
Made  FitMr.  Silk  Bland  and  Ottier 
Vegetable  Filler  Textiles  and  Textiie 
Products  Produced  or  Manufactured  in 
indoneela 

November  29, 1996. 

agency:  Committee  for  the 

Implementation  of  Textile  Agreements 

(OTA). 

ACTION:  Issuing  a  directive  to  the 

Commissioner  of  Custc»ns  establishing 

limits.  •" 

EFFECTIVE  DATE:  January  1, 1997. 
FOR  FURTHER  MFORMATXM  CONTACT: 
Janet  Heinzen,  International  Trade 
Specialist,  Office  of  Textiles  and  ' 
Apparel,  U.S.  Department  of  Commerce, 
(202)  482-4212.  For  information  on  the 
quota  status  of  these  limits,  refer  to  the 
Quota  Status  Reports  posted  on  the 
bulletin  boards  of  each  Customs  ix)rt  or 
call  (202)  927-6704.  For  information  on 
embargoes  and  quota  re-openings,  call 
(202)  482-3715. 

supplbientary  information: 

Audioritjr  Executive  Order  11651  of  March 
3, 1972,  as  amended;  section  204  of  the 
Agricultural  Act  of  1956,  as  amended  (7 
U.S.C  1854);  Uruguay  Round  Agreements 
Act 

The  import  restrunt  limits  for  textile 
products,  produced  or  manufactured  in 
Indonesia  and  exported  dxuing  the 
period  January  1, 1997  through 
December  31, 1997  are  based  on  limits 
notified  to  the  Textiles  Monitoring  Body 
pursuant  to  the  Uruguay  Round 
Agreements  Act  and  the  Uruguay  Round 
Agreement  on  Textiles  and  Clothing 
(ATC)  and  the  Memorandimi  of 
ilnderstandii^  (MOU)  dated  November 
1, 1996  between  the  Governments  of  the 
United  States  and  Indonesia. 

In  the  letter  published  below,  the 
Chairman  of  CTTA  directs  the 
Commissioner  of  Customs  to  establish 
the  1997  limits.  The  limits  for  certain 
categories  have  been  reduced  for 
carryforward  applied  in  1996. 

A  description  of  the  textile  and 
apparel  categories  in  terms  of  HTS 
numbers  is  available  in  the 
CORRELATION:  Textile  and  Apparel 
Categories  with  the  Harmonized  Tariff 
Schedule  of  the  United  States  (see 
FedCTal  Register  notice  60  FR  65299, 
pubUshed  on  December  19, 1995). 
Information  regarding  the  1997 
CORRELATION  will  be  published  hi  the 
Federal  Register  at  a  later  date. 

The  letter  to  the  Commissioner  of 
Customs  and  the  actions  taken  pursuant 
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to  it  are  not  designed  to  ioiplemant  all 

of  the  provisions  of  the  Uruguay  Roiuid 

Agreements  Act,  the  ATC  and  the  MOU 

dated  November  1, 1996,  but  are 

designed  to  assist  only  in  the 

implementation  of  certain  of  their 

provisions. 

TrayUCribb, 

Chairman,  Coaunittee  for  the  Implementation 

of  Textile  Agreements. 

Committee  for  tbs  ImpianMiilatioaJif  Textii* 
Agreonmti 

November  28, 1996. 
Commissioner  of  Customs, 
Department  c4  the  Treasury,  Washington,  DC 
20229. 
iMT  Commissioner.  Pursuant  to  section 
204  of  the  Agricultural  Act  of  19S6,  as 
amended  (7  U.S.C.  1854),  the  Uruguay  Round 
Agreements  Act,  the  Uruguay  Round 
Agreement  on  Textiles  and  Clothing  (ATC) 
and  the  Memorandum  of  Understanding 
dated  November  1,  1996  between  the 
Governments  of  the  United  States  and 
Indonesia;  and  in  accordance  with  the 
provisions  (rf  Executive  Order  11651  of 
March  3, 1972,  as  amended,  you  are  directed 
to  prohibit,  effective  on  January  1, 1997, 
entry  into  the  United  States  for  consumption 
and  withdrawal  from  warehouse  for 
consiunption  of  cotton,  wool,  man-made 
fiber,  silk  blend  and  other  vegetable  Rber 
textiles  and  textile  products  in  the  following 
categories,  produced  or  manu£actured  in 
Indonesia  and  exported  during  the  twelve- 
month period  beginning  on  January  1,  1997 
and  extending  through  December  31, 1997,  in 
excess  of  the  following  levels  of  restraint 


Category 


Category 

Twetve-month  restraint 
Imit 

Levels  in  Group  1 

200 

729,520  kilograms. 

219..-    

8,585,408  square  me- 

ters. 

226 

6,012,012  square  me- 

ters. 

30(y301 „.. 

3,467.912  Kilograms. 

313  ..     ........ 

15.578.131  square 

meters. 

314 „ _ 

54,394.935  square 

meters. 

315  .._ „._.. 

24,716,046  square 

meters. 

317/32»617 „ 

23.872,137  square 

meters  of  wliich  not 

nx>re  than  3.527.368 

square  meters  stiail 

' 

be  in  Category  326. 

331/631  

2,192,197  dozen  pairs. 

334/335 

200,886  dozen. 

336«36 

529,646  dozen. 

338/339 

1,084.834  dozen. 

34Q«40  ._. 

1,336.002  dozen. 

341  

803,541  dozen. 

342/642 -_ 

315.265  dozen 

345 

388.504  dozen. 

347/348 

1,387.165  dozen. 

35Q«60 

154,310  dozen. 

351/651  _„. 

434,201  dozen. 

359-0659-C'  

1,198.005  kilograms. 

359-S/659-S2  ._ 

1.336,002  kilograms. 

360 

1,189,037  numbers. 

361  

309-8' 

433 

443 

446^446 

447 

448  ..„.. 
604-A* 
611-0» 


613/614/615 

618-0" . 

619/620 


625/626/627/628/ 
629-0^ 

634/635 ... 

636^38 

641  

643  «.^>..,..^^.... 

645/646  .......•..»—«.«. 

647/848 

847 

Group  II 

201.218,220.222- 
224,  226,  227, 
229,  237,  239. 
330.  332.  333. 
349.  362-354, 
359-0",  362,  3d3, 
369-0*,  400,  410. 
414.  431.  432. 
434,  436,  436. 
438,  439,  440.       ' 
442,  444,  459, 
464,  465,  469. 
603,  604-O'o. 
606,  607,  621. 
622,  624.  630. 
632.  633.  649, 
652-654,669- 
O",  665,  666, 
669-O'*,670- 
O",  831-836. 
838,  839.  840. 
842-846,  850- 
-852.  858  and  869, 
as  a  group. 
Sut}group  in  Group  II 
400,410,414,431, 
432.  434,  435, 
436,  438,  439. 
440,  44^,  444, 
459.  464.  465  and 
469,  as  a  group. 
In  Group  II  subgroup 
436 _ 


Twetve-month  restraint 
Nmil 


1,189,037  numbers. 

820,097  kik}grams. 

11,331  dozen. 

84,063  numbers. 

56,330  dozen. 

16,814  dozen. 

20,704  dozen. 

637,848  kik)granr)S. 

4,000.000  square  me- 
ters. 

22.645.242  square 
meters. 

5.344.010  square  me- 
ters. 

7,818,563  square  me- 
ters. 

25.273.984  square 
meters. 

267,201  dozen.  * 

1.389.444  dozen. 

2.037,006  dozen. 

297.260  numbers. 

416,163  numbers. 

703,089  dozen. 

2;912,841  dozen. 

368,030  dozen. 

88392.270  square 
meters  equhnlent 


"  .•.-J- 


2.967.670  square  me- 
ters equivalent. 


46,584  dozen. 


'Category 
6103.425025. 
6104.69.8010, 
6203.42.2010. 
6211.32.0010, 
6211.42.0010; 


369-C:  only  HTS  numbers 
6103.49.8(»4.  6104.62.1020, 
6114.20.0048,  611420.0062, 
6203.42.2090.  6204.62.2010, 
6211.32.0025  and 
Category  659-C:  only  HTS 
6103.432020, 


numt)ers        610323.0055, 
6103.432025.    6103.492000, 


6104.63.1020. 
6104.69.8014. 
6203.432010. 
6203.49.1090. 
621010.9010. 


and  621 1.43:0010. 


6104.63.1030. 
6114.30.3044. 
6203.432090, 
6204.63.1510. 
6211.33.0010, 


6103.49.8038, 
6104.69.1000, 
6114.30.3064, 
6203.49.1010, 
6204.69.1010, 
6211.33.0017 


6104.69.8010, 
6203.422010, 
6211.32.0010. 
6211.42.0010 
6112.39.0010, 
6211.11.8020. 


^Category  350-S:  only  HTS  numt>ers 
6112.38.0010,  6112.49.0010,  6211.11.8010, 
6211.11.8020.  6211.12.8010  and 

6211.12.8090;  Category  6S8-S:  only  HTS 
numbers  6112.31.0010,  6112.31.0020. 
6112.41.0010,  6112^41.0020,  6112.41.0030, 
6112.41.0040,  6211.11.1010,  6211.11.1020, 
6211.12.1010  and  6211.12.1020. 

3  Category  369-S:  only  HTS  number 
6307.102005. 

^Category  604-A  only  HTS  number 
SSO9.32.OO0O. 

'Category  611-0:  aH  HTS  numbers  except 
5516.14.0006,  5516.14.0025  and 

5616.14.0065. 

'Category  618-0:  aH  HTS  numt>ers  except 
540824.9010  and  540824.9040. 

'Category  626/626/627/628;  Category  629- 
a  all  HTS  numbers  except  5408.34.9065  and 
5516.24.0085. 

■Category  359-0:  all  HTS  numbers  except 
6103.422025.    6103.49.8034.    6104.62.1020. 
611420.0048.    611420.0052, 
6203.422090,    6204.622010, 
6211.32.0025  and 

(Category  359-C); 

6112.49.0010,    6211.11.8010, 
6211.12.8010  and 

6211.12.8020  (Category  359-S). 

"Category  369-0:  all  HTS  numbers  except 
6307.102005  (Category  369-S). 

'0  Category  604-O:  all  HTS  numt>ers  except 
5609.32.(XX)0  (Category  604-A). 

'<  Category  659-0:  aH  HTS  numbers  except 

610323.0066.    6103.432020.    6103.4320^. 

6103.49.8038, 

6104.69.1000, 

6114.30.3064, 

6203.49.1010. 

6204.69.1010. 

6211.33.0017. 

669-C); 

6112.41.0010. 

6112.41.0040, 

6211.12.1010  and 

6211.12.1020  (Category  659-S). 

*^  Category  669-0:  all  HTS  numbers  except 
6305.32.0010.  6305.32.0020,  6305.33.0010. 
6306.33.0020  and  6306.39.0000  (Category 
669-P). 

'' Category  670-O:  aM  HTS  numbers  except 
4202.12.8030.  4202.12.8070.  4202.92.3020. 
4202.92.3030  and  4202.92.9025  (Category 
670-4.). 

Imports  charged  to  these  category  limits  for 
the  period  January  1, 1996  through  December 
31, 1996  shall  be  charged  against  those  levels 
of  restraint  to  the  extent  of  any  unfilled 
balances.  In  the  event  the  limits  established 
for  that  period  have  been  exhausted  by 
previous  entries,  such  goods  shall  be  subject 
to  the  levels  set  forth  in  this  directive. 

The  limits  set  forth  above  are  subject  to 
adjustment  in  the  future  pursuant  to  the 
provisions  of  the  Uruguay  Round  Agreements 
Act.  the  ATC  and  any  administrative 
arrangements  notified  to  the  Textiles 
Monitoring  Body. 

In  carrying  out  the  at»ve  directions,  Ihe 
Commissioner  of  Customs  should  construe 
entry  Into  the  United  States  for  consumption 
to  include  entry  for  consumption  into  the 
Commonwealth  of  Puerto  Rico. 

The  Committee  for  the  Implementation  of 
Textile  Agreements  has  determined  that 
these  actions  fall  within  the  foreign  affairs 
exception  of  the  rulemaking  provisions  of  5 
U.S.C  553(aHl). 


6103.492000. 

6104.63.1030. 

6114.30.3044, 

6203.432090, 

6204.63.1510. 

6211.33.0010. 

(Category 

6112^1.0020. 

6112.41.0030, 

6211.11.1020, 


6104.63.1020. 
6104.69.8014. 
6203.432010, 
6203.49.1090, 
621010.9010, 
6211.43.0010 
6112.31.0010, 
6112.41.0020, 
6211.11.1010. 
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Sincsrely, 
Troy  H.  Cribb. 

Chairman,  Committee  for  the  Impiementation 
of  Textile  Agreements. 
(FR  Doc.  96-30964  Filed  12-4-96;  8:45  am] 
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Adjustment  and  Correction  of  Import 
Limits  for  Certain  Cotton,  Wool,  Man- 
Made  FH>er,  Siil(  Blend  and  Otiier 
Vegetable  Fit>er  Textiles  and  Textile 
Products  Produced  or  Manufactured  In 
Macau 

November  29, 1996. 

AGENCY:  Committee  for  the 
Implementation  of  Textile  Agreements 
(OTA). 

ACTION:  Issuing  a  directive  to  the 
Commissioner  of  Customs  correcting 
and  adjusting  limits. 

EFFECTIVE  DATE:  December  6, 1996. 

FOR  FURTHER  INFORMATION  CONTACT: 
Helen  LeGrande,  International  Trade 
SpeciaUst.  Office  of  Textiles  and 
Apparel,  U.S.  Department  of  Commerce, 
(202)  482-4212.  For  information  on  the 
quota  status  of  these  limits,  refer  to  the 
Quota  Status  Reports  posted  on  the 
bulletin  boards  of  each  Customs  port  or 
call  (202)  927-6704.  For  information  on 
embargoes  and  quota  re-openings,  call 
(202) 482-3715. 

SUPPt-EMENTARY  INFORMATION: 

AndMiity:  Executive  Oidn'  11651  of  March 
3, 1972,  as  amended;  section  204  of  the 
Agricultural  Act  of  1956,  as  amended  (7 
U.S.C  1854);  Uruguay  Round  Agreements 
Act 

The  ciinent  limits  for  certain 
categories  are  being  increased  fiar 
carryforward.  The  previously  adjusted 
limit  for  Category  313  is  being  corrected. 

A  description  of  the  textile  and 
apparel  categories  in  terms  of  HTS 
numbers  is  available  in  the 
CORRELATION:  Textile  and  Apparel 
Categories  with  the  Harmonized  Tariff 
Schedule  of  the  United  States  (see 
Federal  Register  notice  60  FR  65299, 
published  on  December  19, 1995).  Also 
see  60  FR  66268,  published  on 
December 21 ,  1995.  »  ; .... 

The  letter  to  the  Commissioner  of 
Customs  and  the  actions  taken  pursuant 
to  it  are  not  designed  to  Implement  all 
of  the  provisions  of  the  Uruguay  Round 
Agreements  Act  and  the  Uruguay  Round 
Agreement  on  Textiles  and  Clothing,  but 
are  designed  to  assist  only  in  the 


implementation  of  certain  of  their 

provisions. 

TroylLCrab, 

Chairman,  Committee  far  the  Impkmentation 
of  Textile  Agreements. 

Committae  for  the  Impleneiitation  of  Textile 
Agreements 

November  29, 1996. 
Commissioner  of  Customs, 
Department  of  the  Treasury,  Washington,  DC 
20229. 

Dear  Commissionen  This  directive 
amends,  but  does  not  cancel,  the  directive 
issued  to  you  on  December  IS,  1995,  by  the 
Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements.  That  directive 
concerns  imports  of  certain  cotton,  wool, 
man-made  fiber,  silk  blend  and  other 
vegetable  fiber  textiles  and  textile  products, 
produced  or  manufactured  in  Macau  and 
exported  during  the  twelve-month  period 
which  began  on  January  1, 1996  and  extends 
through  December  31, 1996. 

Effiactive  on  December  6, 1996,  you  are 
directed  to  correct  the  current  limit  for 
Category  313  to  2,959,162  square  meters  and 
increase  the  limits  for  the  following 
categories,  as  provided  for  under  the  Uruguay 
Round  Agreements  Act  and  the  Uruguay 
Rotmd  Agreement  on  Textiles  and  Qothing: 


Category 

AdKJSted  tvMlve-montti 
imit^ 

Levels  in  Group  1 

333/334/335/833/ 

277,076  dozen,  of 

834/835. 

which  rwl  more  than 

129,162  dozen  shaH 

be  in  Categories 

333/335/833/835. 

336/836  ,. ._ 

63,300  dozen. 

338 

339,885  dozea 

338 

1,427,456  dozen. 

340 

322380  dozea 

341  

217.750  dozea 

342 

98,509  dozea 

345 

62.901  dozea 

*J4f /040rlWf    •■••••••••••• 

818,041  dozea 

351/851  „ -... 

75,921  dozea 

35»-0659-C2  

384,818  kiograms. 

35»-V3  „ 

136,037  kilograins. 

638«39«38 

1,827,093  dozen. 

642/842 

124,162  dozea 

647/648 

614,303  dozea 

Qrouptt 

400-469,  as  a  group 

1.618,049  square  me- 

ters equivalent 

445/446 _ 

88,832  dozen. 

^The  Hmits  have  not  been  adfue/ted  to  ac- 
count for  any  imports  exported  after  December 
31, 1995. 

3S&-C:  only  HTS  numbers 
6103.49.8034,  6104.62.1020, 
6114.20.0048,  6114.20.0052. 
6203.42.2090,  6204.62^10. 
6211.32.0025  WKl 
Category  669-C:  only  HTS 
6103.43.2020. 

6103.49.8038. 


6103.4 

6104.69.8010. 

6203.42.2010. 

621 1.32.  Ml  0, 

6211.42.0010; 

numbers       6103.23'.0055, 

6103.43.2025,    8103.49.2000, 


6104.63.1020, 
6104.68.8014, 
6203.43.2010, 
6203.49.1080, 
6210.10.9010, 


and  621 1.43.0010. 


6104.63.1030. 
6114.30.3044, 
6203.43.2090. 
6204.63.1510. 
6211.33.0010. 


6104.69.1000. 
6114.30.3054. 
6203.49.1010. 
6204.68.1010. 
6211.33.0017 


^CaiegofY    359-V:    only    HTS    numbers 

6103.1921030.  6103.19.9030.    6^0*.^2J0O¥^ 

6104.19.8040.  6110.20.1022.    6110.20.1024. 

6110.20.2030,  6110.20.2035.    6110.90.9044. 

6110.90.9046.  6201.92.2010,    6202.922020. 

6203.19.1030,  6203.19.903a    6204.12.0040, 

6204.19.8040,  6211.32.0070            m\6 
6211.42.0070. 

The  Committee  for  the  Implementation  of 
Textile  Agreements  has  determined  that 
these  actions  fall  within  the  foreign  a&irs  'w 
exception  to  the  rulemaking  provisions  of  5 
U.S.Q  553(a)(1). 
.  Sincerely. 

Troy  H.  Cribb. 

Chairman,  Commrtteefor  the  Implementation 

of  Textile  Agreements. 

(FR  Doc96-30962  Filed  12-4-96;  8:45  am] 
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Announcement  of  Import  Restraint 
Limits  for  Certain  Cotton,  Wool  and 
Man  Made  Hber  Textiles  and  Textile 
Products  and  SNk  Blend  and  Other 
Vegetat>le  Flt>er  Apparel  Produced  or 
Manufactured  in  ttie  Pttiiipplnes 

November  29, 1996. 

AQBICY:  Committee  for  the  ■ 
Implementation  of  Textile  Agreements 
(OTA). 

ACTION:  Issuing  a  directive  to  the 
Commissioner  of  Customs  establishing 
limits. 

EFFECTIVE  DATE:  January  1, 1997. 

FOR  FURTHER  INFORMATION  CONTACT: 
Janet  Heinzen.  International  Trade 
Specialist,  Office  of  Textiles  and 
Apparel,  U.S.  Department  of  Commerce, 
(202)  482-4212.  For  information  on  the 
quota  status  of  these  limits,  refer  to  the 
Quota  Status  Reports  posted  on  the 
bulletin  boards  of  each  Customs  port  or 
call  (202)  927-6713.  For  information  on 
embargoes  and  quota  re-openings,  call 
(202) 482-3715. 

SUPPLEMENTARY  INFORMATION: 

Authority:  Executive  Order  11651  of  March 
3, 1972,  as  amended;  section  204  of  the 
Agricultural  Act  of  1956,  as  amended  (7 
U.S.C.  1854);  Uruguay  Round  Agreements 
,Act 

The  import  restraint  limits  for  textile 
products,  produced  or  manufectured  in 
the  Philippines  and  exported  during  the 
period  January  1, 1997  through 
December  31. 1997  are  based  on  limits 
notified  to  the  Textiles  Monitoring  Body 
pursuant  to  the  Uruguay  Round 
Agreements  Act  and  the  Uruguay  Round 
Agreement  on  Textiles  and  Clothing 
(ATC). 

In  the  letter  published  below,  the 
Chairman  of  OTA  directs  the 
Commissioner  of  Customs  to  establish 
the  1997  limits.  The  limits  fior  certain 
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categories  have  been  reduced  for 
carryforward  applied  ia  199& 

A  description  of  the  textile  and 
apparel  categories  in  terms  of  HTS 
numbers  is  available  in  the 
C£)RRELATION:  Textile  and  Apparel 
Categories  with  the  Harmonized  Tariff 
Sdiedule  of  the  United  States  (see 
Federal  Register  notice  60  PR  65299. 
published  on  December  19, 1995). 
biformation  regarding  the  1997 
CORRELATION  will  be  published  in  the 
Federal  Register  at  a  later  date. 

The  letter  to  the  Commissioner  of 
Customs  and  the  actions  taken  pursuant 
to  it  are  not  designed  to  implement  all 
of  the  provisions  of  the  Uruguay  Round 
Agreements  Act  and  the  ATC.  Init  are 
designed  to  assist  only  in  the 
implementation  of  certain  of  their 
provisitms. 
JToy  H.  Cnlio, 

Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements. 

Coannittee  Cor  the  bBpIenMnUtkm  of  Textile 
AgreenMnIa 

November  29, 1996. 
Commissionec  of  Customs, 
Department  of  the  Treasury,  Waahington,  DC 
20229. 

Deer  Commissioner.  Pursuant  to  section 
204  of  the  Agricultural  Act  of  1956,  as 
amended  (7  U.S.C.  1854),  the  Uruguay  Round 
Agreements  Act  and  the  Uruguay  Round 
Agreement  on  Textiles  and  Clothing  (ATC); 
and  in  accordance  with  the  provisions  of 
Executive  Order  11651  of  March  3, 1972,  as 
amended,  you  are  directed  to  prohibit, 
effective  on  )anuary  1, 1997,  entry  into  the 
United  States  for  consiunption  and 
withdrawal  from  warehouse  for  consumption 
of  cotton,  wool  and  man-made  fiber  textiles 
and  textile  products  and  silk  blend  and  other 
vegetable  fiber  apparel  in  the  following 
categories,  produced  or  manu&cttued  in  the 
Philippines  and  exported  during  the  twelve- 
month period  beginning  on  January  1, 1997 
and  extending  titrough  December  31, 1997,  in 
excess  of  the  following  levels  of  restraint: 


Catsgofy 


Cirtegory 

Twelve-mont^  restramt 
limit 

Levels  in  Group  1 

237  _ 

1,636,359  dozen. 

239 

9,873.305  kilograms. 

331/631  

5,299,047  do/en  pairs. 
256,338  dozen  o( 

333034....„    .„ 

wt>»ch  not  more  than 

36,800  dozen  shaH 

be  in  Category  333. 

335 

166,850  dozen. 

336 

573,122  dozen. 

33»339 

1,965,067  dozen. 

340640  ....„ 

925.678  dozen. 

341/841  

835,307  dozen. 

342/842 

495,722  dozen. 

345 

156,398  dozen. 

347/348  .„. 

1,736.735  dozen. 

360 ,^..... 

138,454  dozen. 

361/651  

540.683  dozen. 

352«52 

2,249.594  dozen. 

Twelve-montti  restraint 
Imit 


734,568  Idtograms. 
1,748.882  numtMfS. 
396,430  Mograms. 
168,147  dozen  pairs. 
3,115  dozen.     ^^   ■^■ 
37.660  numbena  >-,-•.  v 
27.346  dozen.    '',:">• 
7,603  dozen. 
4,954,143  square  me- 
ters. 


633  _.....     

33,840  dozen. 

634.    „„    

419,863  dozen.  -      . 

635 ., 

337.476  dozen 

636 

1.582.353  dozea 

63a«39  ._ „„. 

2.141,438  dozen. 

643 

806.294  numbers. 

646/646 .   „. 

703.650  dozen. 

647/848 

1,047.928  dozea 

849 

7,101.186  dozea 

650 — 

99.096  dozen. 

669-«» 

1.303.839  Idiogrants. 

o47 •...•.—.....»•• 

864,812  dozen. 

<3roupn 

. 

200-229.306-326. 

147.367.002  square 

330.  332.  349, 

meters  equivaient. 

353,  354,  359-0*. 

360.  362.  363. 

-,         .   ., 

369-0»,  400-414, 

-t.^r-     _ 

432.434-^442. 

444,  448,  456. 

■ 

464-469.600- 

c: 

607.  613-629, 

•  -    "».     '  '    ■• 

630.  632.  644, 

653.  654.  659-0« 

*•      .V 

665.  666.  669-0^ 

670-O».  831-846 

and  856-659,  as  a 

":    '- 

group. 

."- 

StMevel  in  Qreup  II 

' 

604 ;« 

1.854.158  kilograms. 

^Category 
6103.42^025. 
6104.69.8010. 
6203.422010. 
6211.32.0010, 
6211.42.0010; 
numt)ers  610323.0055, 
6103.432025.    6103.492000, 


359-C:    only    HTS    numtwrs 

6103.49.8034,    6104.62.1020, 

611420.0048,    611420.0062. 

6203.422090,    6204.622010. 

6211.32.0025  and 

Category   659-0:   only    HTS 

6103.432020. 

6103.49.8038, 

6104.66.1000, 

6114.30.3054, 

6203.49.1010, 

6204.69.1010, 

6211.33.0017 


6104.63.1030, 
6114.30.3044, 
6203.432090, 
6204.63.1510, 
6211.33.0010, 


only     HTS     numt>er 


6104.63.102a 
6104.69.8014, 
6203.432010, 
6203.49.1090, 
6210.10.9010. 
and  6211.43.0010 

2  Category    369-S 
6307.102005. 

'Categofv  659-+H:  only  HTS  numbers 
6502.00.9030.  6504.00.9015.  6504.00.9060. 
6505.90.5090.  6505.90.6090,  6506.90.7090 
and  6505.90.8090. 

<Categofy  359-0:  all  HTS  numbers  except 
6103.422025,  6103.49.8034.  6104.62.1020, 
6104.69.8010,  6114.20.0048,  611420.0052, 
6203.422010,  6203.422090.  6204.622010, 
6211.32.0010,  6211.32.0025  and 

6211.42.0010  (Category  359-C). 

'Category  369-0:  all  HTSjJumbers  except 
6307.102005  (Category  369-S). 


/^■^.■*- 


6106.492000, 
6104.63.1036, 
6114.30.3044, 
6203.432080. 
6204.63.1510. 
6211.33.0010, 


)15. 
6505.90.6090. 


6104.69.8014, 
6203.432010. 
6203.49.1090. 
6210.10.9010. 
6211.43.0010 
6502.00.9030. 
6505.90.5000. 


"Category  659-0:  al  MTS  numbera  except 
6103.23.0055.    6103.432020,    6103.432025. 

6103.49.8038,    6104.63.1020. 

6104.69.1000, 

6114.30.3064, 

6203.49.1010, 

6204.69.1010. 

6211.33.0017. 

6S9-C): 

6504.00.9060. 

6505.90.7090  and 

6605.90.8000  (Category  659-H). 

'Category  669-0:  ail  HTS  numbers  except 
6305.32.0010.  6306.32.0020,  6306.33.0010. 
6305.33.0020  and  6305.39.0000  (Category 
669-P). 

^Category  670-O:  al  HTS  numbers  except 
4202.12.8030,  4202.12.8070,  4202.92.3020. 
4202.92.3030  and  4202.92.9025  (Category 
679-L). 

Imports  charged  to  these  category  limits  for 
the  period  January  1, 1996  through  December 
31, 1996  shall  be  charged  against  those  levels 
of  restraint  to  the  extent  of  any  unfilled 
tnlances.  In  the  event  the  limits  established 
for  that  period  have  been  exhausted  by 
previous  entries,  such  goods  shall  be  sut^ect 
to  the  levels  set  forth  in  this  directive. 

The  limits  set  forth  above  are  subject  to 
ad)ustmenl  in  the  future  pursuant  to  the 
provisions  of  the  Uruguay  Round  Agreements 
Act,  the  ATC  and  any  administrative 
arrangements  notified  to  the  Textiles 
Monitoring  Body. 

In  carrying  out  the  above  directions,  the 
Commissioner  of  Customs  should  construe 
entry  into  the  United  States  for  consumption 
to  include  entry  for  consumption  into  the 
Commonwealth  of  Ihierto  Rico. 

The  Committee  for  the  Implementation  oS 
Textile  Agreements  has  determined  that 
these  actions  fall  within  the  foreign  aflkirs 
exception  of  the  rulemaking  provisions  of  5 
U.S.C  553(a)(1). 

Sincerely. 
TroyH.Cribb. 

Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements. 
(PR  Doc.  96-30965  Filed  12-4-^96;  8:45  ami 
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Adjustment  of  Import  Limits  for  Certain 
Cotton,  Man-Mada  Fiber,  Sillc  Bland 
and  Ottwr  Vegetable  Fiber  Textila 
Products  Produced  or  Manufactured  in 
ttM  United  Arab  Emirates 

November  29. 1996. 

agency:  Committee  for  the 

Implementation  of  Textile  Agreements 

(OTA). 

ACnON:  Issuing  a  directive  to  the 

Commissioner  of  Customs  adjusting 

limits. 

EFFECTIVE  DATE:  December  6, 1996. 
FOA  FURTHER  INFORMATION  CONTACT: 
Janet  Heinzen,  International  Trade 
Specialist.  Office  of  Textiles  and 
Apparel,  U.S.  Department  of  Commerce, 
(202)  462-4212.  For  information  on  the 
quota  status  of  these  limits,  refer  to  the 
Quota  Status  Reports  posted  on  the 
bulletin  boards  of  each  Customs  port  or 


call  (202)  927-5850.  For  infonnation  on 
embargoes  and  quota  re-openings,  call 
(202)482-3715.  _^-         f. 

SUPPLEMENTARY  INroRMATION: 

Anthority:  Executive  Order  11651  of  March 
3, 1972,  as  amended;  section  204  of  the 
Agricultural  Act  of  1956,  as  amended  (7 
U.S.C  1854);  Uruguay  Round  Agreements 
Act>>  V  ^ 

The  current  limits  for  certain 
categories  are  being  adjusted  for  swing. 

A  description  of  the  textile  and 
apparel  categories  in  terms  of  HTS 
numbers  is  available  in  the 
CORRELATION:  Textile  and  Apparel 
Categories  with  the  Harmonized  Tariff 
Schedule  of  the  United  States  (see 
Federal  Register  notice  60  FR  65299, 
published  on  IDecember  19, 1995).  Also 
see  61  FR  9982,  published  on  March  12, 
1996  and  61  FR  37952  published  on  July 
22. 1996. 

The  letter  to  the  Commissioner  of 
Customs  and  the  actions  taken  pursuant 
to  it  are  not  designed  to  implement  all 
of  the  provisions  of  the  Uruguay  Round 
Agreements  Act  and  the  Uruguay  Round 
Agreement  on  Textiles  and  Clothing,  but 
are  designed  to  assist  only  in  the 
implementation  of  certain  of  their 
provisions. 
TroylLCribb, 

Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements. 

Committee  for  the  Implementation  of  Textile 
Agreements 

November  29, 1996. 
Commissioner  of  Customs, 
Department  of  the  Treasury.  Washington.  DC 
20229. 

Dear  Commissioner  This  directive 
amends,  but  does  not  cancel,  the  directives 
issued  to  you  on  March  5, 1996  and  July  22, 
1996,  by  the  Chairman,  Committee  for  Uie 
Implementation  of  Textile  Agreements. 
Those  directives  concern  imports  of  certain 
cotton,  man-made  fiber,  silk  blend  and  other 
vegetable  fiber  textile  products,  produced  or 
manubctured  in  the  United  Arab  Emirates 
and  exported  during  the  twelve-month 
period  which  began  on  January  1, 1996  and 
extends  through  December  31. 1996. 

Efiiective  on  December  6. 1996,  you  are 
directed  to  amend  the  directives  dated  March 
5  and  July  22, 1996  to  adjust  the  limits  for 
the  following  categories,  as  provided  for 
under  the  Uruguay  Round  Agreements  Act 
and  the  Uruguay  Round  Agreement  on 
Textiles  and  Clothing: 


Category 

Adjusted  twetve^nonth 

limit ' 

847 „ -.. 

169,998  dozen. 

Federal  Register  /  Vol.  61.  No.  235  /  Thursday,  December  5.  1996  /  Notices 64509 

A  Proposal  to  Adopt  the  1996-1997 
Water  Resources  Program.  A  proposal 
that  the  1995-1996  Water  Resources 
Program  and  the  activities,  pro^^ms, 
initiatives,  concerns,  projections  and    . 
proposals  identified  and  set  forth 
therein  be  accepted  and  adopted  and 
that  a  staff  report  of  progress  in 
oompleting  the  various  elements  in  the 
1995-1996  Water  Resources  Program  be 
made  a  part  thereof,  in  accordance  with 
the  requirements  of  Section  13.2  of  the 
Delaware  River  Basin  Compact. 

Applications  for  Approval  of  the 
Following  Projects  Pursuant  to  Article 
10.3,  Article  1 1  and/or  Section  3.8  of  the 
Compact:  1.  Ramblewood  Country  Club 
D-94-41.  An  application  for  an 
increased  withdirawal  from  the 
Ramblewood  Country  Club  golf  course 
irrigation  pond  firom  3.9  million  gallons 
(mg)/30  days  (0.13  million  gallons  per 
day  (mgd))  to  14  mg/30  days  (0.47  mgd). 
The  proposed  maximum  withdrawal 
rate  from  all  sources,  existing  wells  and 
the  pond,  is  0.47  mgd.  The  surface  water 
withdrawal  facilities  are  located  at  the 
pond  piunp  house  on  the  golf  course 
property.  The  pond  is  on  an  unnamed 
tributary  of  North  Branch  Pennsauken 
Creek  in  Mount  Laurel  Township. 
Burlington  County,  New  Jersey.  Two 
existing  Potomac-Raritan-Magothy  wells 
(Pool  House  Well  and  Well  No.  2)  are 
also  reallocated  to  restrict  their  yearly 


*The  limits  have  not  t>een  ati|usted  to  ac- 
count for  any  imports  exported  after  December 
31,  1995. 

The  Committee  for  the  Implementation  of 
Textile  Agreements  has  determined  that 
these  actions  fall  within  the  foreign  aSairs 
exception  to  the  rulemaking  provisions  of  5 
U.S.a  553(a)(1). 

Sincerely, 
Troy  H.  Cribb, 

Chairman.  Committee  for  the  Implementation 
of  Textile  Agreements. 
[FR  Doc.  96-30963  Filed  12-4-96;  8:45  am) 
8IUJNQ  coot  KIO-On-F 


Category 

Adjusted  twelve-fnonth 
limits 

334/634 

335«35«35 

34a«40 

342/642 

JJfc    •■>■•■>■•■■■••■••••••••••*• 

241 ,683  dozen. 
166,034  dozen. 
370,582  dozen. 
269,306  dozen. 
159,080  dozen. 

DELAWARE  RIVER  BASIN 
COMMISSION 

Notice  of  Commission  Meeting  and 
Public  Hearing 

Notice  is  her^y  given  that  the 
Delaware  River  Basin  Commission  will 
hold  a  public  hearing  on  Wednesday, 
December  11, 1996.  The  hearing  wiU  be 
part  of  the  Commission's  regular 
business  meeting  which  is  open  to  the 
public  and  scheduled  to  begin  at  1:00 
p.m.  in  the  Goddard  Conference  Room 
of  the  Commission's  offices  at  25  State 
Police  Drive.  West  Trentmi,  New  Jersey. 

An  informal  conference  among  the 
Commissioners  and  staff  will  be  held  at 
10:00  a.m.  at  the  same  location  and  will 
include  reports  on  the  Tulpehocken 
Creek/Blue  Marsh  watershed  project; 
flood  and  hurricane-related  reservoir 
operation;  the  Commission's  GIS  and 
computer  systems  and.  proposed 
revisions  to  the  Southeastern 
Pennsylvania  Ground  Water  Protected 
Area  Regulations. 

In  addition  to  the  subjects  Usted 
below  which  are  scheduled  for  public 
hearing  at  the  business  meeting,  the 
Commission  will  also  address  the 
following  matters:  Minutes  of  the 
October  23, 1996  business  meeting; 
announcements;  General  Counsel's 
report;  consideration  ofWissahickon 
Spring  Water,  Inc.  matter;  report  on 
Basin  hydrologic  conditions; 
authorization  to  accept  funding  for 
water  quality  assessment  and  modeling 
of  the  Maurice  River;  a  resolution  to 
continue  the  Commission's  Water 
Quality  Advisory  Committee;  a 
resolution  approving  certain  budget 
transfers  for  fiscal  years  1996  and  1997; 
annual  salary  rates  of  Commission 
employees  and  public  dialogue. 

The  subjects  of  the  pubUc  hearing  will 
be  as  follows: 


use. 

2.  Degussa  Corporation  D-96-11.  A 
project  to  modify  and  expand  the 
applicant's  existing  industrial 
wastewater  treatment  plant  (IWTP)  from 
0.42  mgd  to  0.95  mgd.  The  IWTP  is 
located  adjacent  to  the  Delaware  River, 
to  which  it  will  continue  to  discharge, 
just  off  Front  Street  in  the  Qty  of 
Chester.  Delaware  County, 
Pennsylvania.  The  expanded  IWTP  will 
continue  to  serve  only  the  appUcant's   . 
siUca  production  operations.  The 
applicant  has  also  requested  a  new 
determination  for  the  allowable  total 
dissolved  solids  limits  relative  to  the 
expanded  discharge. 

3.  Township  ofRoxburyD-9&-17CP. 
An  appUcation  for  approval  of  a  ground 
water  withdrawal  project  to  supply  up 
to  30  mg/30  days  of  water  to  the 
applicant's  distribution  system  from 
existing  Well  Nos.  2. 4,  9  and  12  located 
within  the  Delaware  River  Basin,  and  to 
limit  the  withdrawal  fix>m  all  welh 
located  within  the  Delaware  River  Basin 
to  30  mg/30  days.  The  project  is  located 
in  Roxbury  Township,  Morris  County, 
New  Jersey. 

4.  Warrington  Township  and  The 
Cutler  Group  D-96-18.  An  application 
to  construct  a  new  0.26  mgd  sewage 
treatment  plant  (STP)  to  serve  existing 
and  proposed  residential  develoiHuents 
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in  the  northwestern  area  of  Warrington 
Township,  Bucks  County,  Pennsylvania. 
The  Tradesville  STP  will  provide 
advanced  secondary  biological 
treatment  utilizing  sequencing  batch 
reactors,  phosphorus  removal  and 
ultraviolet  disinfectioo.  The  STP  will  be 
located  on  a  site  along  the  west  side  of 
Pickerton  Road  immediately  north  of 
Mill  Creek  Road  r  nd  will  discharge  to 
Mill  Creek,  a  tributary  of  Neshaminy 
Creek. 

5.  Artesian  Water  Company,  Inc.  D- 
96-33  CP.  An  application  for  approval 
of  a  ground  water  withdrawal  profect  to 
supply  up  to  30  mg/30  days  of  water  to 
the  applicant's  distribution  system  firom 
new  Artisans  Village  Well  No.  3.  and  to 
increase  the  existing  withdrawal  limit  of 
60.48  mg/30  days  from  all  Artisans 
Village  wells  to  90.72  mg/30  days.  The 
project  is  located  in  New  Castle  CouBty, 
Delaware. 

6.  City  of  Philadelphia,  Division  of 
Aviation  D-96-36  CP.  An  application 
for  approval  of  a  ground  water 
withcbawal  of  up  to  29.7  mg/30  days  of 
water  as  part  of  the  applicant's  Western 
Boundary  Area  Mitigation  system  from 
new  WeU  Nos.  EW-A.  EW-1,  EW-2  and 
EW-3,  and  to  limit  the  withdrawal  from 
all  wells  to  29.7  mg/30  days.  Hie  project 
is  located  in  the  Qty  of  Philadelphia, 
Philadelphia  County,  Pennsylvania. 

7.  Miljord-Trumbauersvine  Area 
Sewer  Authority  D-96-41  CP.  A  project 
to  modify  the  applicant's  existing  0.8 
mgd  STP.  The  existing  STP  provides 
secondary  biological  treatment  via  the 
extended  aeration  activated  sludge 
process  as  well  as  tertiary  filtration  prior 
to  disinfection  by  chlorine  contact  and 
discharge  to  Unami  Creek,  a  tributary  of 
the  PerUomen  Creek,  in  Milford 
Township,  Bucks  Coimty.  Pennsylvania. 
The  project  entails  primarily  the 
addition  of  two  sand  filters  along  with 
other  minor  modifications.  The  STP  will 
continue  to  serve  Trumbauersville 
Borough  and  portions  of  Milford 
Township. 

8.  Lonsdale  Borough  D-^6-45  CP.  An 
application  to  expand  the  Lansdale 
fiiorough  STP  from  the  ciirrent  annual 
average  flow  capacity  of  2.5  mgd  to  2.6 
mgd  and  the  maximimi  monthly  flow  of 
4.0  mgd  to  4.5  mgd.  The  STP  will  also 
change  its  mode  of  operation  so  that 
more  wet  weather  related  flow  will  be 
routed  through  the  treatment  process. 
The  STP  will  continue  to  serve  Lansdale 
Borough  and  provide  secondary 
biological  treatment  via  the  extended 
aeration  activated  sludge  process,  and 
tertiary  treatment  for  nutrient  removal 
prior  to  chlorine  disinfection  and 
discharge  to  an  uimamed  tributary  of 
the  West  Branch  Neshaminy  Creek  in 
the  northern  portion  of  Lansdale 


Boroiigh,  Montgomery  County, 
Pennsylvania  just  east  of  the  Penn  • 
Central  railroad  tracks. 

Documents  relating  to  these  items 
may  be  examined  at  the  Commission's 
offices.  Preliminary  dockets  are 
available  in  single  copies  upon  request. 
Please  contact  George  C.  Elias 
concerning  docket-related<questions. 
Persons  wishing  to  testify  at  the  hearing 
are  requested  to  register  with  the 
Secretary  prior  to  the  heuing. 

Dated:  November2S,  1996.       *        "  •      . 
SoMn  M.  **t^T'"***. 
Secntary. 
IFR  Doc  96-30979  Piled  12-4-96;  8:45  am] 


DEPARTMENT  OF  ENERGY  '  ^.'-■. 

Faderal  Eneegy  Regulatory 
Commisalon 

[DoolMt  Na  RP87-M-000} 

Loutelana  Navada  TtanaW  Company; 
Motica  of  Propoaad  Ctiangaa  In  FERC 
QaaTarm 

Novembo'  29, 1996. 

Take  notice  that  on  November  25, 
1906,  Louisiana-Nevada  Transit 
Company  (LNT),  tendered  for  filing  as 
part  of  its  FERC  Gas  Tariff,  Second 
Revised  Volume  No.  1,  the  tariff  sheets 
listed  in  Appendix  A  to  the  filing,  to  be 
effective  December  25, 1996. 

LNT  states  that  it  is  filing  the  instant 
tariff  sheets  to  comply  with  the 
Commission's  Order  No.  582  governing 
the  form  and  composition  of  interstate 
natural  gas  pipeline  tariffs. 

Any  person  desiring  to  be  heard  or  to 
protest  this  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  N.E.,  Washington.  D.C 
20426,  in  accordance  with  Section 
385.214  and  385.211  of  the 
Commission's  Rules  of  Practice  and 
Procedure.  All  such  ^notions  or  protests 
must  be  filed  in  accordance  with 
Section  154.210  of  the  Commission's 
Regulations.  Protests  will  be  considered 
by  the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on 
file  and  available  for  public  inspection 
in  the  Public  Reference  Room. 

Lois  D.  Cashell, 

Secretary. 

(PR  Doc  96-30924  Filed  12-4-96;  8:45  am] 

■UMQ  OOOC  tTIT-Ct-M 


[Docket  Na  CP«7-iao>0001 

Nationaf  Rial^Gaa  Supply  Ooiporationt 
Notica  of  Raquaat  Under  Blankat 
Authorization 

November  29, 1996. 

Take  notice  that  on  November  25, 
1996,  National  Fuel  Gas  Supply 
Corporation  (National),  10  Lafayette 
Square.  Bu£Ealo.  New  York  14203.  filed 
in  Docket  No.  CP97-120-000  a  request 
pursuant  to  Sections  157.205, 157.211 
and  157.216  of  the  Commission's 
Regulations  under  the  Natural  Gas  Act 
(18  CFR  157.205, 157.211  and  157.216) 
for  authorization  to  abandon  sales  tap 
facilities  andstooeonstruct  and  operate 
replacement  sales  tap  facilities  in 
Warren  County.  Pennsylvania  imder 
National's  blanket  certificate  issued  in 
Dodcet  No.  CP83-4-000  pursuant  to 
Section  7  of  the  Natural  Gas  Act,  all  as 
mare  fully  set  forth  in  the  request  that 
is  on  file  with  the  Commission  And 
open  to  public  inspection. 

National  proposes  to  abandon  and 
replace  sales  tap  fodlities  at  Station  No. 
2854,  an  existing  sales  tap  at  which 
Naticmal  delivers  gas  to  United  Refining 
Company  (United),  an  end-user,  under 
National's  FT  and  IT  Rate  Schedules. 
National  states  that  the  proposed 
construction  consists  principally  of 
replacing:  (i)  two.  2-inch  regulators  with 
two  3-inch  regulators;  (ii)  a  3-inch  meter 
with  a  4-inch  meter;  (iii)  a  3-inch  filter 
with  a  4-inch  filter;  and  (iv)  a  2x3  relief 
valve  with  either  a  3x4  or  4x6  relief 
valve. 

National  states  that  the  proposed 
replacement  would  increase  the  design 
delivery  capacity  from  5,200  Dth  per 
day  to  approximately  10.600  Dth  per 
day.  National  also  states  that  this 
upgrade  is  necessary  to  meet  the 
increased  demand  for  gas  by  United. 
National  states  that  the  estimated  cost  of 
this  project  is  $18,237,  most  of  which 
National  would  be  reimbursed  by 
United. 

Any  person  or  the  Commission's  staff 
may,  within  45  days  after  issuance  of 
the  instant  notice  by  the  Commission, 
file  pursuant  to  Rule  214  of  the 
Commission's  Procedural  Rules  (18  CFR 
385.214)  a  motion  to  intervene  or  notice 
of  intervention  and  pursuant  to  Section 
157.205  of  the  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205)  a 
protest  to  the  request.  If  no  protest  is 
filed  within  the  time  allowed  therefor, 
the  proposed  activity  shall  be  deemed  to 
be  authorized  effiective  the  day  after  the 
time  allowed  for  filing  a  protect.  If  a 
protest  is  filed  and  not  withdrawn 
within  30  days  after  the  time  allowed 
for  filing  a  protest,  the  instant  request 
shall  be  treated  as  an  application  for 
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authorization  pursuant  to  Section  7  of 

the  Natural  Gas  Act. 

Loii  D.  CaaheU, 

Secnttuy. 

(FR  Doc.  96-30928  Filed  12-4-96;  8:45  am] 
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[Docket  Na  aT97-«-00ll 

Northwest  Pipellna  Corporation;  Notice 
of  Compliance  FiUng 

November  29, 1996. 

Take  notice  that  on  November  25, 
1996,  Northwest  Pipeline  Corporation 
(Northwest)  tendered  for  Bling  as  part  of 
its  FERC  Gas  Tariff,  Third  Revised 
Volume  No.  1,  Second  Revised  Sheet 
No.  363,  to  become  effective  December 
26, 1996.  Id  addition.  Northwest 
submitted  amendments  to  five  non- 
conforming service  agreements. 

Northwest  states  that  this  filing  is 
submitted  in  response  to  the 
Commission's  Letter  Order  dated 
November  8,  1996  in  Docket  No.  GT97- 
5-000  [77  FERC  1 16.140).  Northwest 
states  that  it  has  provided  explanations 
and  clarifications  as  required  by  the 
Commission  concerning  Northwest's 
commitment  to  revise  service 
agreements  containing  contractual 
operational  flow  order  (OFO)  provisions 
to  reflect  terms  incorporated  into 
Northwest's  tariff.  In  conjunction  with 
these  explanations.  Northwest  states  it 
has  submitted  amendments  to  five  non- 
conforming service  agr^ments 
containing  revised  OFO  provisions  and 
a  tariff  sheet  listing  these  amended 
service  agreements. 

Any  person  desiring  to  protest  this 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street  NE..  Washington,  DC 
20426,  in  accordance  with  Section 
385.211  of  the  Commission's  Rules  and 
Regulations.  All  such  protests  must  be 
filed  in  accordance  with  Section 
154.210  of  the  Commission's 
Regulations.  Protests  will  be  considered 
by  the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Copies  of  this  filing  are 
on  file  with  the  Commission  and  are 
available  for  public  inspection  in  the 
Public  Reference  Room. 
Lois  D.  Cashell, 
Secretary. 
(FR  Doc  96-30927  Filed  12-4-96;  8:45  am] 

BILUNQ  0001  •717-M-M 


[Doctot  Na  1«>9e-339-003] 

Pacific  Qaa  Transmission  Company, 
Notice  of  Compliance  HIing 

November  29, 1996. 

Take  notice  that  on  November  22, 
1996,  Pacific  Gas  Transmission 
Company  (PGT)  tendered  for  filing  as 
part  of  its  FERC  Gas  Tariff,  First  Revised 
Volume  No.  1-A,  Substitute  Original 
Sheet  No.  81.01.  PGT  requested  the 
above-refierenced  tariff  sheet  become 
effective  September  13, 1996,  consistent 
with  the  previously'^pproved  sheets  in 
the  initial  proceeding. 

PGT  asserts  that  the  purpose  of  this 
filing  is  to  comply  with  the 
Commission's  Order  on  Rehearing  on 
November  14, 1996  in  PGT's  Order  582 
compliance  proceeding.  FERC  directed 
that  PGT  further  revise  its  tariff  to 
provide  that  allocation  of  discounted  IT 
capacity  for  shippers  paying  equivalent 
rates  would  be  pursuant  to  PGTs  queue. 
PGT  further  states  the  proposed  changes 
will  not  affect  PGT's  costs,  rates  or 
revenues,  and  that  a  copy  of  this  filing 
has  been  served  on  PGT's  jurisdictional 
customws  and  interested  state 
regulatory  agencies. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  N.E.  Washington,  D.C. 
20426,  in  accordance  with  Section 
385.211  of  the  Commission's  Rules  of 
Practice  and  PAcedure.  All  such 
protests  must  be  filed  as  provided  in 
Section  154.210  of  the  Commission's 
regulations.  Protests  will  be  considered 
by  the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  pa(rties  to 
the  proceeding.  Copies  of  this  filing  are 
on  file  with  the  Commission  and  are 
available  for  public  inspection  in  the 
Public  Reference  Room. 
L«ns  D.  Casiiell, 
Secretary. 
(FR  Doc.  96-30926  Filed  12-4-96;  8:45  am] 

BMUNQ  COOK  •717-*t-M 


[Docket  No.  TM97-4-2»-000] 

Transcontinental  Gas  Pipe  Una 
Corporation;  Notice  of  Tariff  FNing 

November  29, 1996. 

Take  notice  that  on  November  25. 
1996,  Tianscontinental  Gas  Pipe  Line 
Corporation  (Transco)  tendered  for 
fiUng  to  become  part  of  its  FERC  Gas 
Tariff,  Third  Revised  Volume  No.  1,  the 
tariff  sheets  listed  in  Appendix  A  to  the 
filing.  Such  tariff  sheets  are  proposed  to 
be  effective  January  1, 1997. 

Transco  states  that  the  purpose  of 
such  filing  is  to  reflect,  for  purposes  of 


assessing  Transco's  GRI  surcharge,  the 
reclassification  of:  (1)  Penn  Fuel  Gas 
Inc.  and  PG  Energy  Inc.  (formerly 
Pennsylvania  Gas  &  Water  Company) 
from  the  low  load  factor  category  to  the 
high  load  factor  category:  and  (2) 
Commcmwealth  Gas  services 
(Lynchburg)  and  Union  Gas  Company 
fit>m  the  high  load  factcM"  category  to  the 
low  load  factor  category.  In  that  regard, 
Transco  has  calculated  the  firm 
transportation  service  load  factors  for 
the  12  month  period  October  1995 
through  September  1996. 

Any  person  desiring  to  be  heard  or  to 
protest  this  fiUng  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  N.E.,  Washington,  D.C 
20426,  in  accordance  with  Sections 
385.214  and  385.211  of  the 
Commission's  Rules  and  Regulations. 
All  such  motions  or  protests  must  be 
filed  in  accordance  with  Section 
154.210  of  the  Commission's 
Regulations.  Protests  mil  be  considered 
by  the  Commission  in  determining  the 
appropriate  action  to  be  talcen,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on 
file  with  the  Commission  and  are 
available  for  pubUc  inspection  in  the 
Public  Reference  Room. 
Lois  D.  Culwll, 
Secretary. 
(FR  Doc.  96-30923  Filed  12-4-96;  8:45  am] 

MLLMO  coos  triT-OI-M 


[Docket  No.  RP97-a6-0001 

Transcontirtental  Gas  Pipe  Line 
Corporartton,  Notice  of  Complianca 
FHIng 

November  29, 1996. 

Take  notice  on  November  25, 1996, 
Transcontinental  Gas  Pipe  Line 
Corporation  (Transco)  tendered  for 
filing  as  pari  of  its  FERC  Gas  Tariff, 
Third  Revised  Volume  No.  1,  the 
following  tariff  sheets,  with  a  proposed 
effective  date  of  December  31, 1996: 

Title  Page 

Eighth  Revised  Sheet  No.  250 
Second  Revised  Sheet  No.  335 
Fourth  Revised  Sheet  No.  336 
Second  Revised  Sheet  No.  346 
Second  Revised  Sheet  No.  347 
First  Revised  Sheet  No.  348 
Second  Revised  Sheet  No.  349 
Second  Revised  Sheet  No.  367 
First  Revised  Sheet  No.  370 
First  Revised  Sheet  No.  374A 
First  Revised  Sheet  No.  374J 

Transco  states  that  the  purpose  of  the 
instant  filing  is  to  revise  Transco's  FERC 
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Gas  Tariff  in  order  to  further  comply 
with  the  regulations  adopted  pursuant 
to  Order  No.  582,  at  al.  The  proposed 
tariff  revisions  provide  for  an  update 
title  page,  an  identification  of  the  order 
in  whidl  Transco  discounts  its  rates,  a 
new  section  to  the  General  Terms  and 
Conditions  that  sets  forth  Transco's 
required  periodic  reports,  and  updated 
references  to  the  Commission's 
Regulations. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  N.E.,  Washington,  D.C 
20426,  in  acccH-dance  with  Sections 
385.214  and  385.211  of  the 
Commission's  Rules  and  Regulations. 
All  such  motions  or  protests  must  be 
filed  as  provided  in  Section  154.210  of 
the  Commission's  Regulations.  Protests 
will  be  considered  by  the  Commission 
in  determining  the  appropriate  action  to 
be  taken,  but  will  not  serve  to  make 
prolestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  {tarty 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  pubUc 
inspection  in  the  Public  Reference 
Room. 

Lois  D.  CadwU.     ' 
Secretary. 
(FR  Doc.  96-30925  Filed  12-t-96;  8:45  am] 

BIUJNQ  COM  KriT-OI-M 

[Docket  No.  ER97-618-000,  •!  aL] 

Union  Electric  Company,  et  al.;  Electric 
Rate  and  Corporate  Regulation  Fillnga 

November  29, 1996. 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

1.  Union  Electric  Qmipany 

(Docket  No.  ER97-51&-000I 

Take  notice  that  on  November  19, 
1996,  Union  Electric  Company  (UE), 
tendered  for  filing  a  Service  Agreement 
for  Non-Firm  Point-to-Point 
Transmission  Service  dated  November 
18,  1996  between  AES  Power,  Inc.  (AES) 
and  UE.  UE  asserts  that  the  purpose  of 
the  Agreement  is  to  permit  UE  to 
provide  transmission  service  to  AES 
pursuant  to  UE's  Open  Access 
Transmission  Tariff  filed  in  Docket  No. 
OA96-50. 

Comineat  date:  December  12, 1996.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

2.  Florida  Power  ft  Light  Company 

(Docket  No.  ER97-519-O00I 

Take  notice  that  on  November  19, 
1996.  Florida  Power  &  Light  Company 


(FPL),  tendered  for  filing  a  proposed 
notice  of  cancellation  of  an  umbrella 
service  agreement  with  Western  Power 
Services,  Inc.  for  Firm  Short-Term 
transmission  service  under  FPL's  Ojgon 
Access  Transmission  Tariff.         ^  ' 

FPL  requests  that  the  proposed 
cancellation  be  permitted  to  become 
effective  on  July  9. 1996. 

FPL  states  that  this  fifing  is  in    r 
accordance  with  Part  35  of  the       '" ' 
Commission's  Regulations. 

Comment  date:  December  12, 1996,  in 
accordance  with  Standard  Paragraph  E 
at  die  end  of  this  notice. 

.  3.  UtUiCorp  United  Inc 

(Docket  No.  ER97-520-00(H  -v^' 

Take  notice  that  on  November  19, 
1996,  UtiliCorp  United  Inc.,  tendered 
for  filing  on  behalf  of  its  operating 
divisiOti,  WestPlains  Energy-Kansas,  a 
Service  Agreement  under  its  Power 
Sales  Tariff,  FERC  Electric  Tariff 
Original  Volume  No.  12,  with  Sikeston 
Board  of  Municipal  Utilities.  The 
Service  Agreement  provides  for  the  sale 
of  capacity  and  energy  by  WestPlains 
Energy-Kansas  to  Sikeston  Board  of 
Municipal  Utilities  pursuant  to  the 
tariff,  and  for  the  sale  of  capacity  and 
energy  by  Sikeston  Board  of  Municipal 
Utilities  to  WestPlains  Energy-Kansas. 

UtiliCorp  requests  waiver  of  the 
Commission's  regulations  to  permit  the 
Service  Agreement  to  become  effective 
in  accordance  with  its  terms. 

Comment  date:  Dacember  12, 1996,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice.         -i^-.' 

4.  UtiliCorp  United  Inc.  ,..     . 

[Docket  No.  ER97-521-000) 

Take  notice  that  on  November  19, 
1996,  UtiliCorp  United  Inc..  tendered 
for  filing  on  behalf  of  its  operating 
division,  Missouri  Public  Service,  a 
Service  Agreement  under  its  Power 
Sales  Tariff,  FERC  Electric  Tariff 
Original  Volume  No.  10,  with  Sikeston 
Board  of  Municipal  Utilities.  The 
Service  Agreement  provides  for  the  sale 
of  capacity  and  energy  by  Missouri 
Public  Service  to  Sikeston  Board  of 
Municipal  Utilities  pursuant  to  the 
tariff,  and  for  the  sale  of  capacity  and 
energy  by  Sikeston  Board  of  Municipal 
Utilities  to  Missouri  Public  Service. 

UtiliCorp  requests  waiver  of  the 
Commission's  regulations  to  permit  the 
Service  Agreement  to  become  effective 
in  accordance  with  its  terms. 

Comment  d<Ue:  December  12, 1996,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice.  ■  '     -^ 


5.  Entei^  Services,  Inc. 

(Docket  No.  ER97-522-0001 

Take  notice  that  on  November  19, 
1996,  Entergy  Servidas,  Inc  (ESI),  on 
behalf  of  Entergy  Arkansas,  Inc.,  Entergy 
Gulf  States,  Inc.,  Entergy  Louisiana,  Inc., 
Entergy  Mississippi,  Inc.,  and  Entergy 
New  Orleans,  Inc.  (collectively,  the 
Entergy  Operating  Companies),  tendered 
for  filing  a  Firm  Point-to-Point 
Transmission  Servi9e  Agreement 
between  ESI,  as  agent  6v  the  Entergy 
Operating  Companies,  and  Cajun 
Electric  Power  Cooperative,  Inc,  (Cajim). 

Comment  date:  I)ecember  12, 1996,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

6.  The  Montana  Power  Company 

[Docket  No.  ER97-523-OOOI 

Take  notice  that  on  November  20, 
1996,  The  Montana  Power  Company 
(Montana),  tendered  for  filing  with  the 
Federal  Energy  Regulatory  Commission 
pursuant  to  18  CFR  35.12,  as  an  initial 
rate  schedule,  a  South  Huntley  230-69 
Kv  DeUvery  Point  Joint  Facilities 
Agreement  Between  Yellowstone  Valley 
Electric  Cooperative,  Inc.  (Yellowstone) 
and  Montana. 

A  copy  of  the  filing  was  served  upon 
Yellowstone  and  Central  Montana 
Electric  Power  Cooperative. 

Comment  date:  Efecember  12, 1996,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

7.  Florida  Power  ft  Light  Cmnpany 

[Docket  No.  ER97-524-000I 

Take  notice  that  on  November  20, 
1996,  Florida  Power  &  Light  Company 
(FPL),  filed  the  Contract  for  Purchases 
and  Sales  of  Power  and  Energy  between 
FPL  and  The  Power  Company  of 
America.  L.P.  FPL  requests  an  effective 
date  of  November  25, 1996. 

Comment  date:  December  12, 1996,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

8.  Illinois  Power  Company 

(Docket  No.  ER97-525-^)00) 

Take  notice  that  on  November  20, 
1996,  Illinois  Power  Company  (Illinois 
Power),  500  South  27th  Street,  Decatur, 
Illinois  62526,  tendered  for  filing  non- 
firm  transmission  agreements  under 
which  Florida  Power  Corporation  will 
take  transmission  service  pursuant  to  its 
open  access  transmission  tariff.  The 
agreements  are  besed  on  the  Form  of 
Service  Agreement  in  Illinois  Power's 
tariff. 

Illinois  Power  has  requested  an 
effective  date  of  November  13, 1996. 

Comment  date:  December  12, 1996,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 
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9.  Illinois  Power  Company 

(Docket  No.  BR97-52&-0001 

Take  notice  that  on  November  20. 
1996,  Illinois  Power  Company  (Illinois 
Power),  500  South  27th  Street,  Decatur, 
Illinois  62526,  tendered  for  filing  non- 
Rrm  transmission  agreements  under 
which  Minnesota  Power  &  Light 
Company  will  take  transmission  service 
pursuant  to  its  open  access  transmission 
tariff.  The  agreements  are  based^on  the 
Form  of  Service  Agreement  in  Illinois 
Power's  tariff. 

Illinois  Power  has  requested  an 
effective  date  of  November  13, 1996. 

Comment  date:  December  12, 1996,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

10.  niinois  Power  Company 

(Docket  No.  ER97-527-000] 

Take  notice  that  on  November  20, 
1996,  Illinois  Power  Company  (Illinois 
Power).  500  South  27th  Street,  Decatur, 
Illinois  62526,  tendered  for  filing  firm 
and  non-firm  transmission  agreements 
under  which  AIG  Trading  Corporation 
will  take  transmission  service  pursuant 
to  its  open  access  transmission  tariff. 
The  agreements  are  based  on  the  Form 
of  Service  Agreement  in  Illinois  Power's 
tariff. 

Illinois  Power  has  requested  an  ^     ''-^ 
effective  date  of  November  14, 1996. 

Comment  date:  December  12,  1996,  in 
accordance  with  Standard  Pan^raph  E 
at  the  end  of  this  notice. 

11.  Rochester  Gas  and  Electric 
Corporation 

(Docket  No.  ER97-528-0001 

Take  notice  that  on  November  20, 
1996,  Rochester  Gas  and  Electric 
Corporation  (RG&E)  tendered  for  filing 
three  executed  Service  Agreements  for 
acceptance  by  the  Federal  Energy 
Regulatory  Commission.  These  Service 
Agreements  were  executed  between 
RG&E  and  the  following  companies:  (1) 
Citizens  Lehman  Power  Sales;  (2)  Coral 
Power,  L.L.C.;  and  (3)  Aquila  Power 
Corporation.  The  terms  and  conditions 
of  service  under  these  Service 
Agreements  are  made  pursuant  to 
RG&E's  FERC  Electric  Rate  Schedule, 
Original  Volume  1  (Power  Sales  Tariff) 
accepted  by  the  Commission  in  Docket 
No.  ER94-1279.  RG&E  has  also 
requested  waiver  of  the  60  day  notice 
provision  pursuant  to  18  CFR  35.11. 

A  copy  of  this  filing  has  been  served 
on  the  Public  Service  Commission  of  the 
State  of  New  York. 

Comment  date:  December  12, 1996,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 


12.  New  England  Power  Pool 

(Docket  No.  ER97-530-00b| 

Take  notice  that  on  November  20, 
1996,  the  New  England  Power  Pool 
Executive  Committee  filed  a  signature 
page  to  the  NEPOOL  Agreement  dated 
September  1, 1971,  as  amended,  signed 
by  Oceanside  Energy,  Inc.  (Oceanside 
Energy).  The  New  E^igland  Power  Pool 
Agreement,  as  amended,  has  been 
designated  NEPOOL  FPC  No.  2. 

The  Executive  Committee  states  that 
acceptance  of  the  signature  page  would 
permit  Oceanside  Energy  to  join  the 
over  100  Participants  that  already 
participate  in  the  Pool.  NEPOOL  fiuther 
states  that  the  filed  signature  page  does 
not  change  the  NEPOOL  Agreement  in 
any  manner,  other  than  to  make 
Oceanside  Energy  a  Participant  in  the 
Pool.  NEPOOL  requests  an  effective  date 
on  or  before  January  1, 1997,  or  as  soon 
as  possible  thereafter  for 
commencement  of  participation  in  the 
Pool  by  Oceanside  Energy. 

Comment  date:  December  12, 1996,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

13.  Florida  Poww  ft  Light  Company 

(Docket  No.  ER97-531-000] 

Take  notice  that  on  November  20, 
1996,  Florida  Power  &  Light  Company 
(FPL)  filed  the  Contract  for  Sales  of 
Power  and  Energy  by  Florida  Power  & 
Light  Company  to  The  Cinciimati  Gas  & 
Electric  Company,  PSI  Energy,  Inc.  and 
Qnergy  Services,  Inc.  FPL  requests  an 
effective  date  of  November  25,  1996. 

Comment  date:  December  12, 1996,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  QOtice. 

14.  CHiio  Valley  Electric  Corporation 

(Docket  No.  ER97-532-O001 

Take  notice  that  on  November  20, 
1996,  Ohio  Valley  Electric  Corporation 
(OVEC)  tendered  for  filing  a  Service 
Agreement  dated  October  23, 1996,  for 
Non-Firm  Point-to-Point  Transmission 
Service  (the  Service  Agreement) 
between  Western  Power  Services,  Inc. 
(WPS)  and  OVEC.  OVEC  proposes  an 
effective  date  of  October  23, 1996  and 
requests  waiver  of  the  Commission's, 
notice  requirement  to  allow  the 
requested  effective  date.  The  Service 
Agreement  provides  for  non-firm 
transmission  service  by  OVEC  to  WPS. 

In  its  filing,  OVEC  states  that  the  rates 
and  charges  included  in  the  Service 
Agreement  are  the  rates  and  charges  set 
forth  in  OVEC's  Order  No.  888 
compliance  filing  (Docket  No.  OA96- 
190-000>. 

A  copy  of  this  filing  was  served  upon 
WPS. 


Comment  date:  December  12, 1996,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

15.  CHiio  Valley  Electric  Corporation 

(Docket  No.  ER97-533-O0OJ 

Take  notice  that  on  November  20. 
1996.  Ohio  Valley  Electric  Corporation 
(OVEC)  tendered  for  filing  (i)  a  Service 
Agreement  dated  November  1,  1996,  for 
Non-Firm  Pomt-to-Point  Transmission 
Service  between  OVEC  and  Sonat  Power 
Marketing,  Inc.  (SPMI)  and  (ii)  a  Service 
Agreement  for  Non-Firm  Point-to-Point 
Transmission  Service  between  OVEC 
and  Sonat  Power  Marketing  L.P. 
(SPMLP)  (both  service  agreements, 
together,  the  Service  Agreements). 
OVEC  proposes  an  effective  date  of 
November  1, 1996  and  requests  waiver 
of  the  Commission's  notice  requirement 
to  allow  the  requested  effective  date. 
The  Service  Ag^ments  provide  for 
non-firm  transmission  service  by  OVEC 
to  SPMI  and  SPMLP. 

In  its  filing.  OVEC  states  that  the  ntes 
and  charges  included  in  the  Service 
Agreements  are  the  rates  and  charges  set 
forth  in  OVEC's  Order  No.  888 
compliance  filing  (Docket  No.  OA96- 
190-000). 

Copies  of  this  filing  were  served  upon 
SPMI  and  SPMLP. 

Comment  date:  December  12, 1996,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

16.  Carolina  Power  ft  Light  Company 

(Docket  No.  ER97-53&-OOOJ 

Take  notice  that  on  November  21, 
1996,  Carolina  Power  &  light  Company 
(CP&L)  tendered  for  filing  separate 
Service  Agreements  for  Non-Firm  Point- 
to-Point  Transmission  Service  executed 
between  CP&L  and  the  following 
Eligible  Transmission  Customers.  The 
Power  Company  of  America,  LP; 
Tennessee  Valley  Authority;  and  Coral 
Power,  L.L.Q  Service  to  each  Eligible 
Customer  will  be  in  accordance  with  the 
terms  and  conditions  of  CaroUna  Power 
&  Light  Company's  Open  Access 
Transmission  Tariff. 

Copies  of  the  filing  were  served  upon 
the  North  Carolina  Utilities  Commission 
and  the  South  Carolina  Public  Service 
Commission. 

Comment  date:  December  12, 1996;  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice.    ■ 

17.  Florida  Power  ft  Light  Coilipany 

(Docket  No.  ER97-538-000I 

Take  notice  that  on  November  21, 
1996,  Florida  Power  &  Light  Company 
(FPL),  filed  the  Contract  for  Purchases 
and  Sales  of  power  and  Energy  between 
FPL  and  IlUnova  Power  Marketing,  Inc. 
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FPL  requests  an  effective  dat»  of 
November  25,  1996. 

Comment  date:  December  12, 1996,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

18.  Central  Maine  Power  Company 

(Docket  No.  ER97-537-000) 

Take  notice  that  on  November  21, 
1996,  Centra]  Maine  Power  Company 
(CMP),  tendered  for  filing  twenty 
executed  service  agreements  and  two 
certificate  of  concurrence  entered  into 
with  the  following  entities:  AIG  Trading 
Corporation;  Aquila  Power  Corporation: 
Burlington  Electric-Ught  Department 
(Supersedes  Service  Agreement  No.  3): 
CPS  Utilities;  CENERGY;  Electric 
Clearinghouse,  Inc.;  Engelhard  Power 
Marketing  Inc.;  Equitable  Power 
Services  Co.  (and  Certificate  of 
Concurrence);  Federal  Energy  Sales  Inc.; 
Global  Petroleiun  Corp.;  KCS  Powor 
Marketing,  Inc.;  LG&E  Power  Marketing 
Inc.;  National  Gas  &  Electric  L.P.; 
Niagara  Mohawk  Power  Corporation; 
Northeast  UtiUties  Service  Company 
(Supersedes  Service  Agreement  No.  12) 
(and  Certificate  of  Concurrence); 
PanEnergy  Trading  and  marketing 
Services,  Inc;  Phibro  Inc.;  the  Power 
Company  of  America,  LP;  TransCanada 
Power  Corp.;  and  United  IlhmiinMing 
Compiany  (Supersedes  Service 
Agreement  No.  13).  Service  will  be 
provided  pursuant  to  CMP's  Power 
Sales  Tariff,  designated  rate  schedule 
CMP— FERC  Electric  Tariff,  Original 
Volume  No.  2,  as  supplemented. 

Comment  date:  December  12, 1996,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

19.  South  Carolina  Electric  and  Gaa 
Compaay 

[Docket  No.  BS97-13-000I 

Take  notice  that  on  November  25, 
1996.  South  Carolina  Electric  and  Gas 
Company  filed  an  application,  under 
§  204  of  the  Federal  Power  Act,  seeking 
authorization  to  issue  unsecured  short- 
term  notes,  from  time  to  time,  in  an 
aggregate  principal  amount  of  not  more 
than  $200  million  outstanding  at  any 
one  time,  during  the  period  January  1, 
1997  through  December  31, 1998,  with 
a  final  maturity  date  no  later  than 
twelve  months  from  the  date  of  issue. 

Comment  date:  December  23,  1996.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

20.  lES  Utilities  Inc 

[Docket  No.  BS97-14-000) 

Take  notice  that  on  November  26, 
1996,  lES  Utilities  Inc.  filed  an 
application,  under  §  204  of  the  Federal 
Power  Act,  seeking  authorization  to 


issue  short-term  notes,  from  time  to 
time,  in  an  aggregate  principal  amount 
of  not  more  than  $200  million 
outstanding  at  any  one  time,  during  the 
period  January  1, 1997  through  '^  '  '. 

December  31, 1996,  with  a  final 
maturity  date  no  later  than  December 
31.  1999. 

Comment  date:  December  23, 1996,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

Standard  Paragraph 

E.  Any  person  desiring  to  be  heard  or 
to  protest  said  fifing  should  file  a 
motion  to  intervene  or  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington,  DC 
20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  18  CFR  385.214).  All  such  motions 
or  protests  should  be  filed  on  or  before 
the  comment  date.  Protests  will  he 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  pwty 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 


Secretary.  -      •  ' 

(FR  Doc  9ft-30948  Filed  12-4-96;  8:45  am) 
ooeasnr-ei-p 


[Doeket  No*.  CP96-248-000,  CP9e-248- 
003.  CP9»-449-000,  and  CP96-^«0-003] 

PortlarKi  Natural  Qas  Transmission 
System;  Notice  of  Amended  Facilltias 
by  Portland  Natural  Qas  Transmission 
System  To  Be  Included  in  ttie 
Environmental  Impact  Statement  for 
the  Propoaad  PNQTS  Project  and 
Request  for  Comments  on 
Environmental  Issues  '• 

November  29, 1996.  .     •, 

The  staff  of  the  Federal  Energy 
Regulatory  Commission  (FERC  or 
Commission)  is  preparing  an 
environmental  impact  statement  (EIS) 
that  will  discuss  the  environmental 
impacts  of  the  construction  and 
operation  of  the  facilities,  about  275 
miles  of  various  diameter  pipeline, 
proposed  in  the  PNGTS  Project.'  This 
EIS  will  be  used  by  the  Commission  in 
its  decision-making  process  to 
determine  whether  to  approve  the 
project.  The  original  notice  was  issued 


May  23, 1996.  The  purpose  of  this 
supplemental  notice  is  to  inform  the 
public  of  amended  facilities  that  will  be 
analyzed  in  the  EIS. 

A  number  of  Federal  and  state 
agencies  have  indicated  that  they  wish 
to  cooperate  with  us  in  the  preparation 
of  the  EIS.  These  agencies  are  listed  in 
appendix  1.  Other  Federal  and  state 
agencies  may  choose  to  cooperate  with 
us  once  they  have  evaluated  the 
proposal  relative  to  their^ 
responsibilities.' 

Sommary  of  Origiaally  Propoaad 
PNGTS  Projact 

Portland  Natural  Gas  Transmission 
System  (PNGTS)  had  proposed  to  build 
new  natural  gas  pipeline  £acilities  in 
Vermont,  New  Hampshire,  Maine,  and 
Massachusetts.  PNGTS  requested 
Commission  authorization  to  construct 
and  operate  about  246.2  miles  of  various 
diameter  pipeline,  4  new  meter  stations, 
15  mainline  block  valves,  and  4  scraper 
launcher/receivera. 

SamoHuy  of  Propoaed  Changes 

On  October  31,  1996,  PNGTS 
amended  its  appUcation  to  delete  the 
first  90.6  miles  of  its  originally  filed 
route  from  Jay,  Vermont  to  Shelbume, 
New  Hampshire.  The  total  project  now 
involves  abdbt  271  miles  of  pipeline,  7 
meter  stations,  20  block  valves,  and  6 
pig  launcher/receivers. 

The  amendment  includes  a  revised 
route  from  the  Canadian  border  at 
Pittsburg,  New  Hampshire  through  a 
portion  of  Vermont  near  Beecher  Falls 
to  Shelbume,  New  Hampshire,  a 
distance  of  about  72.8  miles.  The 
originally  filed  mainline  route  from 
Shelbume,  New  Hampshire  to 
Haverhill, .Massachusetts  remains 
unchanged. 

In  addition  to  the  amended  mainline 
route,  PNGTS  also.proposes,  in  its 
amendment,  to  construct  three  new 
natural  gas  pipeline  laterals:  the 
Groveton  Lateral,  the  Rymford-Jay 
Lateral,  and  the  Westbrook  Lateral. 
These  three  laterals  total  48.4  miles  of 
pipeline.  The  originally  proposed 
Falmouth  Lateral  has  been  deleted,  and 
the  originally  proposed  Newington 
Lateral  remains  part  of  the  proposed 
project. 

The  current  project,  as  amended, 
would  include  the  construction  and 
operation  of  the  following  facilities: 


*  Portland  Natural  Gas  Transmisaion  System't 
applications  were  filed  with  the  Commission  under 
Sections  3  and  7  of  the  (Natural  Gas  Act  and  Parts 
153  and  157  of  the  Commission's  regulations. 


*  Appendices  2  through  5  referenced  in  tbte 
notice  are  not  being  printed  in  the  Fariaral  I 
Copies  are  available  from  the  Commissioh's  Public 
Reference  and  Files  Maintenance  Branch,  888  First 
Street.  NE,  Room  2A.  Washington,  DC  20426  or  caiJ 
(202)  208-1371.  Copies  of  the  appendices  were  sent 
to  all  thoae  lecsiving  this  notice  in  the  mail. 
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•  224.1  miles  of  20-inch-diaineter 
pipeline  (mainline)  extending  &om  a 
connection  with  TransCanada  Pipelines 
Limited  (TCPL)  at  the  border  otthe 
United  States  and  Canada  near 
Pittsburg,  New  Hampshire  to  the 
existing  Tennessee  Gas  Pipeline 
Company  transmission  system  in 
Haverhill,  Massachusetts.  Of  the  224.1- 
mlle-long  mainliae,  about  0.6  mile 
would  be  in  Vermont,  106.5  miles 
would  be  in  New  Hampshire,  116.9 
miles  would  be  in  Maine,  and  0.1  mile 
would  be  in  Massachusetts; 

•  26.9  miles  of  10-inch-diameter 
pipeline  lateral  from  the  mainline  in 
Oxford  County,  Maine  to  Rumford,  > 
Maine  (Rumford  Lateral); 

•  16.6  miles  of  8-inch-diameter 
pipeline  lateral  from  the  Rumford 
Lateral  to  Jay,  Maine,  (Jay  Lateral); 

•  3.9  miles  of  8-inch-aiameter 
pipeUne  lateral  from  the  mainUne  in 
Cumberland  County,  Maine  to 
Westbrook,  Maine  (Westbrook  Lateral); 

•  1.0  mile  of  12-inch-diameter 
pipeline  lateral  from  the  mainline  to 
Newington,  New  Hampshire 
(Nemngton  Lateral); 

•  Seven  new  meter  stations,  one  each 
in  Groveton  and  Newington,  New 
Hampshire;  Rumford,  Jay,  Westbrook, 
and  Wells,  Maine;  and  Haverhill, 
Massachusetts; 

•  Acquisition  and  modification  of  an 
existing  meter  station  in  Newington, 
New  Hampshire  adjacent  to  the 
proposed  meter  station;  and 

•  Associated  pipeline  facilities,  such 
as  about  20  mainline  block  valves  and 
6  scraper  launcher/receivers. 

PNGTS  proposes  to  have  the  facilities 
in  service  by  November  1998.  The 
general  locations  of  the  project  facilities 
are  shown  in  appendix  2.  Tlie  general 
locations  of  other  natural  gas  projects 
under  Commission  review  occurring  in 
the  same  region  and  generally  within 
the  same  time  frame  (Granite  State  Gas 
Transmission,  Inc.  [Granite  State). 
Granite  State  LNG  Project.  Docket  No. 
CP96-61Q-000;  Maritimes  &  Northeast 
Pipeline,  L.L.C.  IM&NP),  Maritimes 
Phase  I  Project.  Docket  No.  CP96-178- 
000;  and  M&NP,  Maritimes  Phase  11 
Project,  Docket  No.  CP96-80»-000)  are 
shown  in  appendix  3.  If  you  are 
interested  in  obtaining  detailed  maps  of 
a  specific  portion  of  the  project,  or 
procedural  information  contact  the  EIS 
Project  Manager  identified  at  the  end  of 
this  notice. 

Land  Requirements  for  Construction 

CcmstructiOD  of  the  proposed 
pipelines  (itominal  right-of-way  widdi 
of  75  feet)  and  meter  stations  would 
affect  about  2,480  acres  of  land. 
Additional  land  disturbance  would  be 


needed  for  extra  work  spaces  at  road, 
railroad  and  certain  waterbody,  and 
wetland  crossings,  as  well  as  for 
pipeyards  and  contractor  yards  and 
temporary  topsOll  or  rock  storage. 

Followmg  construction,  about  1,655 
acres  of  the  land  afliacted  by  the  project 
would  be  retained  for  operation  of  the 
pipeline  and  aboveground  fecilities. 
This  total  includes  about  0.5  acre  for 
each  of  the  new  meter  stations. 
Permanent  50-foot-wide  rights-of-way 
would  be  maintained  for  the  pipelines. 
Existing  land  uses  on  the  remainder  of 
the  disturbed  area,  as  well  as  most  land 
uses  on  the  permanent  rights-of-way, 
would  continue  following  construction. 

Tlie  KIS  Process 

The  National  Environmental  Policy 
Act  (NEPA)  requires  the  Commission  to 
take  into  account  the  environmental 
impacts  that  could  result  from  an  action 
wl^never  it  considers  the  issuance  of  a 
Certificate  of  Public  Convenience  and 
Necessity.  NEPA  also  requires  us  to 
discover  and  address  concerns  the 
public  may  have  about  proposals.  We 
call  this  "scoping."  The  main  goal  of  the 
scoping  process  is  to  focus  the  analysis 
in  the  EIS  on  the  important 
environmental  issues.  By  this  notice,  the 
Commission  requests  public  comments 
oh  the  scope  of  the  issues  it  will  address 
in  the  EIS.  All  comments  recejyed  are 
considered  during  the  preptaration  of  the 
EIS.  State  end  local  government 
representatives  are  encouraged  to  notify 
their  constituents  of  this  proposed 
action  and  encourage  them  to  comment 
on  their  areas  of  concern. 
,  Tbe  EIS  will  discuss  impacts  that 
could  occur  as  a  result  of  the 
construction  and  operation  of  the 
proposed  project.  We  have  already 
identified  a  number  of  issues  under 
each  topic  that  we  think  deserve 
attention  based  on  a  preliminary  review 
of  the  proposed  faciUties  and  the 
environmental  information  provided  by 
the  applicants.  These  issues  are  listed 
below.  Keep  in  mind  that  this  is  a 
preliminary  list.  The  list  of  issues  may 
be  added  to,  subtracted  from,  or 
changed  based  on  your  comments  and 
our  analysis. 

•  Geology  and  Soils 

— Seismology,  soil  liquefaction,  and 

areas  susceptible  to  landslide. 
— Blasting  in  areas  of  near-surfoce 

bedrock. 
— Effiact  on  exploitable  mineral 

resources. 
— Effect  on  farmland. 
— Erosion  control  and  right-of-way 

revegetation  procedures. 

•  Water  Resources  . 

— Effect  on  groundwater  and  surface 
water  suppUes^. 


— Crossings  of  595  waterbodies, 
including  10  crossings  of 
.  waterbodies  over  100  feet  wide 
(Androscoggin  [4  crossings!, 
Presumpscot  (2  crossings],  Saco, 
Mousam,  Squamscott,  and 
Piscataqua  Rivers). 

— Consistency  with  state  Coastal  Zone 
Management  Programs. 

•  Biological  Resources 

— Clearing  of  upland  forest  and 

permanent  conversion  of  forest  to 

open  land. 
— Effect  on  habitat  at  993  wetland 

crossings. 
— Effect  on  warm  water,  coldwater, 

anadromous,  and  estuarine  fisheries 

habitat. 
— Effect  on  wildlifa  habitat,  including 

deer  wintering  areas  and  waterfowl 

and  wading  bird  habitat. 
— E^ct  on  federally  listed  or 

proposed  threatened  and 

endangered  species. 
— Effect  on  Kennebunk  Plains,  an 

unusual  grassland  community. 

•  Cultural  Resources 

— ^Effect  on  historic  and  prehistoric 

sites. 
— Native  American  and  tribal 

concerns. 

•  Land  Use  \ 

— Effisct  on  residences  within  50  feet  - 
of  construction  work  areas. 

— ^Effect  oTi  planned  residential 
developments. 

— ^Effect  on  public  and  recreation 
lands,  including  the  Appalachian 
Trail,  the  White  Mountain  National 
Forest,  hiking  trails  in  the  White 
Mountains,  Baha'i  Faith  property, 
and  Pease  Development  Authority 
property. 

— ^Effect  on  scenic  waterbodies, 
including  the  Connecticut  and 
Exeter  Rivers  and  the  Great  Brook. 

— Effects  resulting  from  construction 
over  or  near  known  hazardous 
waste  sites. 

•  Socioeconomics 

— EBed  of  construction  workforce  on 

surrounding  areas. 
— Effect  on  property  values  and  tax 

revenue. 

•  Air  Quahty  and  Noise 

—Effect  on  local  air  quality  and  noise 
environment  from  construction. 

•  ReliabiUty  and  Safety 

— ^Assessment  of  hazards  associated 
with  natural  gas  pipelines. 

•  Cumulative  Impact 

— ^Assesanent  of  the  combined  effect 
of  the  proposed  proj^  with  other 
projects  occurring  in  the  same 
general  area  and  within  the  general 
same  time  frame,  including  the 
Granite  State  LNG  Project  and  the 
Maritimes  Phase  I  and  U  Projects. 

We  will  also  evaluate  possible 
alternatives  to  the  proposed  project  or 
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portions  of  the  project  and  make 
recommendations  on  how  to  lessen  or 
avoid  impacts  on  the  various  resource 
areas. 

Our  independmit  analysis  of  the 
issues  will  be  in  the  Draft  EIS  which 
will  be  mailed  to  Federal,  state,  and 
local  agencies,  public  interest  groups, 
interested  individuals,  affected 
landowners,  newspapers,  libraries,  and 
the  Commission's  official  service  list  for 
this  proceeding.  A  4 5 -day  comment 
period  will  be  allotted  for  review  of  the 
Draft  EIS.  We  will  consider  all 
comments  on  the  Draft  EIS  and  revise 
the  document,  as  necessary,  before 
issuing  a  Final  EIS.  The  Final  EIS  will 
include  our  response  to  each  comment 
reC»iVed  and  will  be  used  by  the 
Commission  in  its  decision-making 
process  to  determine  whether  to 
approve  the  project. 

Public  Participation  and  Scoping 
Meetings 

You  can  make  a  difference  by  sending 
a  letter  to  the  Secretary  of  the 
Commission  addressing  your  specific 
comments  or  concerns  about  the  project. 
You  should  focus  on  the  potential 
environmental  effects  of  the  proposal. . 
alternatives  to  the  proposal  (including 
alternative  routes),  and  measures  to 
avoid  or  minimize  envircHimental 
impact.  The  more  specific  your 
comments,  the  more  useful  they  will  be. 
Please  follow  the  instructions  below  to 
ensure  that  your  comments  are  received 
and  properly  recorded: 

Address  your  letter  to:  Lois  Cashell, 
Secretary,  Federal  Energy  Regulatory 
Commission,  888  First  Street,  NE, 
Washington,  DC  20426. 

Reference  Docket  Nos.  CPg6-249-000 
and  CP96-249-003; 

Also,  send  a  copy  of  your  btter  to:  Mr. 
Mark  Jensen,  EIS  Project  Manager, 
Federal  Energy  Regulatory  Commission, 
888  First  Street.  NE,  Room  72-65, 
Washington,  DC  20426;  and 

Mail  your  comments  so  that  they  will 
be  received  in  Washington,  DC  on  or 
before  January  3, 1997. 

In  addition  to  sending  written 
comments,  you  may  attend  public 
scoping  meetings.  We  will  conduct  two 
public  scoping  meetings  at  the  following 
times  and  locations: 


Date 

TWIM 

Location 

December  11, 

7:00  p.m. 

Berlin  Town 

1996. 

Hall.  Berlin, 
NH. 

Decemt)er  12, 

7«)pjn. 

Cotebrook  Ele- 

1996. 

mentary 
School, 
Cdebreok. 
NH. 

The  purpose  of  the  scoping  meetings 
is  to  obtain  input  fiY)m  state  and  local 
govenundnts  and  hxim  the  public. 
Federal  agencies  have  formal  channels 
for  input  into  the  Federal  process  on  an 
interagency  basis.  Federal  agencies  are 
expected  to  transmit  their  comments 
directly  to  the  FERC  and  not  use  the 
scoping  meetings  for  this  purpose. 

Interested  groups  and  individuals  are 
encouraged  to  attend  the  meetings  and 
present  oral  comments  on  the 
environmental  issues  which  they 
believe  should  be  addressed  in  the  Draft 
EIS.  The  more  specific  your  comments, 
the  more  useful  they  will  be.  Anyone 
who  would  like  to  make  an  oral 
presentation  at  the  meeting  should 
contact  the  EIS  Project  Manager 
identified  at  the  end  of  this  notice  to 
have  his  or  her  name  placed  on  the  list 
of  speakers.  Priority  will  be  given  to 
those  persons  representing  groups.  A 
list  will  be  available  at  the  meetings  tg 
allow  non-preregi  stored  speakers  to  sign 
up.  A  transcript  will  be  made  of  the 
meetings  and  comments  will  be  used  to 
help  determine  the  scope  of  the  Draft 
EIS. 

Becoming  an  Intervenor 

In  addition  to  involvement  in  the  EIS 
scoping  process,  you  may  want  to 
become  an  official  party  to  the 
proceeding  or  become  an  "intervene." 
Among  other  things,  interveners  have 
the  right  to  receive  copies  of  case- 
related  Commission  documents  and 
filings  by  other  intervenors.  Likewise, 
each  intervenor  must  provide  copies  of 
its  filings  to  all  other  parties.  If  you 
want  to  become  an  intervenor  you  must . 
file  a  motion  to  intervene  according  to 
Rule  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  {18  CFR 
385.214)  (see  appendix  4). 

The  date  for  tiling  of  timely  motions 
to  intervene  in  this  proceeding  has 
passed.  Therefore,  parties  now  soeking 
to  file  late  interventions  must  shoW 
good  cause,  as  required  by  Section 
385.214(b)(3);  why  this  time  limitation 
should  be  waived.  Environmental  issues 
have  been  viewed  as  good  cause  for  late 
intervention.  You  do  not  need 
intervenor  status  to  have  your  scoping 
comments  considered. 

Environmental  Mailing  List 

This  notice  is  being  sent  to 
individuals,  organizations,  and 
govenunent  entities  interested  in  and/or 
potehtially  affected  by  the  proposed 
project.  It  is  also  being  sent  to  all 
potential  right-of-way  grantors  to  solicit 
comments  regarding  environmental 
considerations  related  to  the  proposed 
project.  As  details  of  the  project  become 
established,  representatives  of  PNGTS 


may  also  separately  contact  landowners, 
communities,  and  public  agencies 
concerning  project  matters,  including 
acquisition  of  permits  and  rights-of-way. 

If  you  do  not  want  to  send  comments 
at  this  time  but  still  want  to  receive 
copies  of  the  Draft  and  Final  EISs, 
please  return  the  Information  Request 
(appendix  5).  If  you  do  not  return  the 
Information  Request,  you  will  be  taken 
off  the  mailing  list. 

Additional  procedural  information 
about  the  proposed  project  is  available 
from  Mr.  Mark  Jensen,  EIS  Project 
Manager,  at  (202)  208-0828. 
Lois  D.  CasbalL 
Secretary. 

Appendix  1 — Cooperating  Agencies 

The  following  Federal  and  state 
agencies  have  indicated  that  they  will 
be  cooperating  agencies  for  purposes  of 
producing  an  EIS: 

U.S.  Department  of  the  Army,  Army 

Corps  of  Engineers 
U.S.  Department  of  the  Interior,  Fish 

and  Wildlife  Service 

Maine  Department  of  Environmental 
Protection 

New  Hampshire  Fish  and  Game 
Department 

Any  other  Federal,  state,  or  local 
agencies  wanting  to  participate  as  a 
cooperating  agency  should  send  a  letter 
describing  the  extent  to  which  they 
want  to  be  involved.  Follow  the 
instructions  below  if  your  agency 
wishes  to  participate  in  the  EIS  process 
or  comment  on  the  project: 

Address  your  letter  to:  Lois  Cashell, 
Secretary,  Federal  Energy  Regulatory 
Commission,  888  First  Street,  NE, 
Washington,  DC  20426^ 

Reference  Docket  Nos.  CP96-249-000 
andCP96-249-001; 

Send  a  copy  of  your  letter  to:  Mr. 
Mark  Jensen,  EIS  Project  Manager, 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.  Room  72-65, 
Washington,  DC  20426;  and 

Mail  your  letter  so  that  it  will  be 
received  in  Washington,  DC  on  or  before 
January  3. 1997. 

Cooperating  agencies  are  encouraged 
to  participate  in  the  scoping  process  and 
provide  us  written  comments.  Agencies 
are  also  welcome  to  suggest  format  and 
content  changes  that  will  make  it  easier 
for  them  to  adopt  the  EIS.  However,  we 
will  decide  what  modifications  will  be 
adopted  in  light  of  our  production 
constraints. 

(PR  Doc  96-30929  Filed  12-4-96;  8:45  ami 
I  cooe  criT-oi-M 
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[DoetetNaCP07-1O2-OOO,etal.]      «v 

Northw— t  Pipeline  Corpofaftion,  et  ai.; 
Natural  Qas  Certiflcata  Hlln^s 

Nowmber  27, 1996. 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

1.  Northwest  Pipeline  Corporation 

[Docket  No.  CP97-1 02-000) 

Take  notice  that  on  November  18, 
1996,  Northwest  Pipeline  Corporation 
(Northwest),  295  Chipeta  Way.  Salt  Lake 
City.  Utah  84108,  filed  in  the  above 
docket  a  request  pursuant  to  Sections 
157.205, 157.211  and  157.215  of  the 
Regidations  (18  CFR  Sections  157.205, 
157.211  and  157.216)  for  authorization 
to  upgrade  its  Kalama  II  Meter  Station 
in  Cowlitz  County,  Washington,  by 
abandoning  certain  facilities  and 
constructing  and  operating  upgraded 
replacement  facilities  to  accommodate  a 
request  by  Cascade  Natural  Gas 
Corporation  (Cascade)  for  additional 
delivery  capacity  at  the  Kalama  n 
deUvery  point,  all  as  more  fully  set  forth 
in  the  application  which  is  on  file  with 
the  Commission  and  open  to  public 
inspection. 

Northwest  states  that  the  Kalama  II 
Meter  Station  was  originally  constructed 
by  its  predecessor,  El  Paso  Natiual  Gas 
Company,  under  certificate 
authorization  received  in  Docket  No. 
CP69-55.  A  subsequent  modification  to 
this  station  was  authorized  in  Docket 
"No.  CP93-752.  The  meter  station 
currentiy  consists  of  a  four-inch  tap, 
two-inch  inlet  piping,  one  four-indi 
turbine  meter,  two  one-inch  regulations, 
a  relief  valve  and  appurtenances.  The 
meter  station  has  a  maximum  design 
delivery  capacity  of  3,903  Dth  per  day 
at  the  contractual  delivery  pressure  of 
400  psig  from  Northwest's  Astoria 
Lateral  into  Cascade's  distribution 
system. 

Specifically,  Northwest  proposes  to 
upgrade  the  Kalama  II  Meter  Station  by: 

•  Installing  an  additional  four-inch 
turbine  meter, 

•  Replacing  the  two-inch  inlet  piping 
with  new  four-inch  piping, 

•  Replacing  the  two  existing  one-inch 
regulators  with  two-inch  large  port 
Mooney  regulators,  and 

•  Replacing  the  existing  relief  valve 
with  a  three-inch  by  four-inch  relief 
valve  and  appurtenances. 

Northwest  states  that  as  a  result  of 
this  proposed  upgrade,  the  maximiun 
design  delivery  capacity  of  the  meter 
station  will  increase  fi-om  approximately 
3,903  Dth  per  day  to  approximately 
12,057  Dth  per  day  at  400  psig. 

Northwest  states  that  the  total  cost  of 
the  proposed  meter  station  upgrade  is 


estimated  to  be  approximately  $320,800. 
Pursuant  to  a  Fac^ties  Agreement 
between  Northwest  and  Cascade  dated 
August  1, 1996,  Northwest  will 
construct  the  upgraded  facilities  and 
Cascade  will  reimburse  Northwest  for 
the  cost  of  the  meter  station  upgrade. 
Comment  date;  January  13, 1997,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

2.  Natural  Gas  Pipeline  Company  of 
America 

[Docket  No.  CP97-107-000J 

Take  notice  that  on  November  19, 
1996,  Natural  Gas  Pipeline  Company  of 
America  (Natural),  701  East  22nd  Street, 
Lombard,  Illinois  60148,  filed  in  Docket 
No.  CP97-107-000,  an  application 
pursuant  to  Section  7(c)  of  the  Natural 
Gas  Act  (NGA),  and  Part  157  of  the 
Federal  Energy  Regulatory 
Commission's  (Conunission) 
regulations,  for  a  certificate  of  pubUc 
convenience  and  necessity  authorizing 
Natural  to  increase  the  certificated 
maximum  daily  deliverability  at  its 
Cooks  Mills  Storage  Field  (Cooks  Mills) 
from  80  MMcf  per  day  to  150  MMcf  per 
day,  all  as  more  fully  set  forth  in  the 
application  which  is  on  file  with  the 
Commission  and  open  to  public 
inspection. 

Natural  states  that  it  is  not-  proposing 
to  construct  jiuisdictional  facilities  to 
effectuate  the  increase  in  deUverabiUty. 
Moreover,  Natiual  states  that  it  is  not 
requesting  authority  to  increase  the 
reservoir  capacity,  storage  inventory 
level,  or  seasonal  working  volume  at 
Cooks  Mills.  Natural  says  that  Cooks 
Mills  can  operate  at  a  higher  level  than 
the  ourently  certificated  maximum 
daily  deliverability  of  80  MMcf  per  day 
as  a  direct  result  of  a  recentiy  completed 
well  performance  improvement 
program. 

Commeni  date:  December  18, 1996,  in 
accordance  v^th  Standard  Paragraph  F 
at  the  end  of  this  notice. 

Florida  Gas  Transmission  Company 

[Docket  No.  CP97-110-000) 

Take  notice  that  on  November  20, 
1996,  Florida  Gas  Transmission 
Company  (FGT),  1400  Smith  Street,  P£). 
Box  1188,  Houston,  Texas  77251-1188, 
filed  in  Docket  No.  CP97-1 10-000  a 
request  pursuant  to  Sections  157.205 
and  157.212  of  the  Conunission's 
Regulations  imder  the  Natural  Gas  Act 
(18  CFR  157.205, 157.212)  for 
authorization  to  construct  and  operate  a 
new  city  gate  station  in  Hillsborough 
County,  Florida  to  accommodate 
delivery  of  natural  gas  to  Peoples  Gas 
Systems,  Inc.  (Peoples)  under  FGT's 
blanket  certificate  issued  in  Docket  No. 


CP82-553-000  pursuant  to  Section  7  of 
the  Natiual  Gas  Act,  all  as  more  fully  set 
forth  in  the  request  that  is  on  file  with 
the  Commission  and  open  to  public 
inspection. 

rGT  proposes  to  construct  and 
operate  a  new  city  gate  station  in 
Hillsborough  County,  Florida  to  serve  as 
an  additional  point  of  delivery  under 
existing  firm  and  interruptible  gas 
transportation  service  agreements.  The 
proposed  new  city  gate  station  will 
consist  of  a  4-inch  tap  and  valve  at  or 
near  mile  post  83.6  on  FGT's  existing  St 
Petersburg  L-ateral,  minor  4-iB^ 
connecting  pipe,  electronic  flow 
measurement  equipment  and  other 
appurtenant  facilities  to  enable  FGT  to 
deliver  natural  gas  to  Peoples  of  up  to 
717  MMBtu  per  day  and  261 ,705 
MMBtu  per  year  at  the  subject  city  gate 
station.  FGT  states  that  Peoples  would 
reimburse  it  for  all  construction  costs 
which  is  estimated  to  be  $66,000.  FGT 
-  states  that  Peoples  has  elected  to 
construct,  o{>erate  and  ovra  the  metering 
and  regulation  facilities  and  related 
appurtenant  facilities. 

FGT  states  that  the  proposed 
construction  and  operation  of  the  new 
city  gate  station  will  not  result  in  an 
increase  in  FGT's  contractual  gas 
deliveries  to  Peoples  under  the  existing 
agreements.  Therefore,  the  proposed 
construction  and  operation  will  not 
impact  FGT's  peak  day  delivery 
requirements  nor  its  annual  gas 
deliveries. 

Comment  date:  janiuuy  13, 1997,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

4.  Florida  Gas  Transmission  Company 

[Docket  No.  CP97-112-000J 

Take  notice  that  on  November  21, 
1996,  Florida  Gas  Transmission 
Company  (FGT),  1400  Smith  Street, 
Houston,  TAcas  77002,  filed  in  the 
above  docket,  a  request  pursuant  to 
Sections  157.205  and  157.216  of  the 
Commission's  Regulations  under  the 
Natural  Gas  Act  for  authorization  to 
abandon  and  sell  a  measurement 
facility,  all  as  more  fully  set  forth  in  the 
request  that  is  on  file  with  the 
Commission  and  open  to  pubUc 
inspection. 

Specifically,  FGT  proposes  to 
abandon  and  transfer  by  sale  to  Gty  Gas 
Company  of  Florida,  a  Division  of  NUI 
Corporation  (Qty  Gas)  the  Goulds 
measurement  facility  which  is  located 
on  the  4-inch  Homestead  Lateral  in 
Dade  County,  Florida.  Upon  receiving 
the  authority  requested  herein,  FGT 
indicates  that  it  will  sell  the  Goulds 
measurement  facihty  concurrmtly  with 
the  Homestead  Lateral  to  Qty  Gas.  FGT 
states  that  it  received  an  order 
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authorizing  the  abandonment  and  sale 
of  the  Homestead  Lateral  on  October  21, 
1996  in  Docket  No.  CP96-221-000. 

FGT  states  that  this  proposed  activity 
is  not  prohibited  by  its  existing  tariff 
and  that  it  has  sufficient  capacity  to 
continue  all  services  without  detriment 
or  disadvantage  to  its  other  customers. 

Comment  date:  January  13,  1997,  in 
accordance  with  Standanl  Paragraph  G 
at  the  end  of  this  notice. 

5.  Florida  Gas  Transmission  Company 

(Docket  No»t3»97-113-000| 

Take  notice  that  on  November  21, 
1996,  Florida  Gas  Transmission 
Company  (FGT),  P.O.  Box  1188. 
Houston.  Texas  77251-1188,  filed  in 
Docket  No.  CP97-1 13-000  a  request 
j>ur8uant  to  Sections  157.205  and 
157.212  of  the  Commission's 
Regulations  under  the  Natural  Gas  Act 
{18  CFR  157.205. 157.212)  for 
authorization  to  construct  and  operate  a 
delivery  point  located  in  Dade  County, 
Florida,  for  City  Gas  Company  of 
Florida,  a  Division  of  NUI  Corporation 
(City  Gas),  under  FGT's  blanket 
-'Certificate  issued  in  Docket  No.  CP82- 
553-000,  pursuant  to  Section  7(c)  of  the 
Natural  Gas  Act,  all  as  more  fully  set 
forth  in  tixe  request  that  is  on  file  with 
the  Commission  and  open  to  pubUc 
inspection. 

FGT  proposes  to  construct,  operate, 
and  own  the  new  Cutler  Ridge  Meter 
Station  to  be  used  as  a  transportation 
delivery  point  by  FGT  to  City  Gas, 
located  at  the  interconnection  of  their 
existing  Turkey  Point  Lateral  and  the  4- 
inch  Homestead  Lateral  in  Dade  Coimty, 
Florida. 

FGT  advises  the  proposed  new  Cutler 
Ridge  Delivery  Point  will  include  a 
rotary  meter,  approximately  150  feet  of 
4-inc:^  connecting  line,  and  other   ' 
related  minor  facilities.  FGT  estimates 
the  cost  for  the  construction  of  the 
proposed  delivery  point  to  be  $130,000, 
including  Federal  income  tax  gross-up. 
FGT  states  Qty  Gas  will  reimburse  them 
for  all  costs  directly  and  indirectly 
incurred  by  FGT. 

FGT  states  the  present  gas  quantities 
delivered  at  the  old  Cutler  Ridge 
Delivery  Point  are  7,096  MMBtu  daily 
and  2,288,501  MMBtu  aimually,  and  the 
proposed  gas  quantities  delivered  at  the 
new  Cutler  Ridge  Delivery  Point  to  be 
the  same.  FGT  advises  the  end  use  of 
the  gas  deliveries  will  be  primarily 
industrial. 

Comment  date:  January  13, 1997,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 


6.  CNG  Transmission  Corporatitm 

[Docket  No.  CP97-1 14-000)  C 

Take  notice  that  on  November  21, 
1996,  CNG  Transmission  Corporation 
(CNG),  445  West  Main  Street, 
Clarksburg,  West  Virginia  26301,  filed 
in  Docket  No.  CP97-114-000  a  request 
pursuant  to  Sections  157.205  and 
157.211  of  the  Commission's 
Regulations  under  the  Natural  Gas  Act 
(18  CFR  157.205,  157.211)  for 
authorization  to  construct  a  new    >'. 
Measuring  and  Regulation  (M&R)  station 
and  appurtenant  facilities  in  Wetzel 
Coimty,  West  Virginia,  under  CNG's 
blanket  certificate  issued  in  Docket  No. 
CP82-537-000  piu^uant  to  S^ption  7  of 
the  Natiu'al  Gas  Act,  all  as  more  fully  set 
forth  in  the  request  that  is  on  file  with 
the  Commission  and  open  to  public 
inspection. 

CNG  states  that  these  fiaciUties  will 
serve  as  a  new  point  of  interconnection 
with  Eastern  States  Oil  &  Gas  Inc. 
(Eastern).  CNG  states  that  an  M&R 
station  must  be  constructed  near  Pine 
Grove,  Wetzel  Coimty,  West  Virginia  so 
CNG  can  deliver  Eastern's  gas  supplies. 
The  auxiliary  installations  will  be  a 
meter,  regulator,  various  valves  and 
piping,  llie  facility  vrill  be  an 
interconnection  with  CNG's  TL-413 
line.  Eastern  has  agreed  to  reimburse 
CNG  for  its  costs  and  that  CNG  will  be 
the  owner  of  the  M&R  station.  CNG 
states  it  will  maintain  and  operate  the 
M&R  station  and  that  the  maximum 
daily  design  capacity  will  be  500  Mcf 
Comment  date:  January  13, 1997,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

7.  Colorado  Interstate  Gas  Company 

(Docket  No.  CP97-11 7-000] 

Take  notice  that  on  November  21, 
1996,  Colorado  Interstate  Gas  Company 
(QG),  Post  Office  Box  1087.  Colorado 
Springs,  Colorado  80944,  filed  in  Docket 
No.  CP97-1 17-000.  a  petition  to  amend 
the  authorizations  issued  on  November 
17. 1959.  October  14,  1969  and  June  19, 
1973,  in  Docket  Nos.  G-19452,  CP96- 
333  and  CP73-174,  respectively, 
pursuant  to  Section  7(c)  of  the  Natural 
Gas  Act  (NGA)  and  Part  157  of  the 
Federal  Energy  Regulatory 
Commission's  (Commission)  regulations 
to  change  the  Maximum  Allowable 
Operating  Pressure  (MAOP)  of 
approximately  34.1  miles  of  the 
Trinidad  Lateral  located  in  Otero  and 
Las  Animas  Counties,  Colorado,  all  as 
more  hilly  set  forth  in  the  petition  on 
file  with  the  Commission  and  open  to 
public  inspection. 

Specifically,  QG  seeks  to  increase  the 
MAOP  of  34.1  miles  of  the  8-inch 
looped  Trinidad  Lateral  from  820  psig  to 


1067  psig.  CIG  states  that  the  proposed 
change  in  MAOP  will  increase  the 
operational  capacity  of  this  portion  of 
the  Trinidad  Lateral  from  approximately 
26,000  Mcf/d  to  approximately  43,000 
Mcf/d.  QG  says  that  this  increase  in 
capacity  would  be  used  to  transport 
potential  gas  supplies  from  the  Raton 
Basin  Area. 

CIG  states  that  the  regulators  at  the 
delivery  points  are  currently  being 
evaluated  to  determine  if  any  change  to 
these  above  ground  facilities  will  be 
required.  QG  proposes  to  make  any 
regulator  change  if  any  is  required 
pursuant  to  Section  2.55  of  the 
Commission's  Regulations. 

Comment  dote:  January  13,  1997,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

8.  Indicated  Land  Owners  v.  Riverside 
Pipeline  Company,  LP. 

(Docket  Na  CP97-1 18-000) 

Take  notice  that  on  November  19, 
1996,  the  Indicated  Land  Ovtmers  '  filed 
a  "Motion  to  Intervene  Out-Of-Tirae  and 
Protest"  in  Riverside  Pipeline  Company, 
L.P.'s  (Riverside)  proceeding  in  Docket 
No.  CP96-1 52-000.  In  their  pleading, 
the  Indicated  Land  Owners  ask  the 
Commission  to  issue  an  order  to  show 
cause  why  Riverside's  proposed  KPOC 
700  Line  Expansion  under  section  311 
of  the  Natural  Gas  Policy  Act  (NGPA)  in 
Docket  No.  CP96-746-000  should  not 
be  subject  to  Section  7(c)  of  the  Natural 
Gas  Act  (NGA).  The  Commission  is 
treating  this  pleading  as  a  complaint 
under  the  NGPA  and  Section  5  of  the 
NGA.  in  the  above-captioned  new 
docket. 

On  August  26, 1996,  Riverside  and 
Kansas  Pipeline  Partnership  filed  in 
Docket  No.  CP96-746-000  a  section 
284.11  Notice  of  Construction  for  its 
KPOC  700  Line,  also  known  as  its 
Linchpin  2  Project.^  Riverside  indicates 
that  it  intends  to  construct  these 
facilities  as  non-jurisdictional  natural 
gas  facilities  to  be  used  exclusively  for 
NGPA  Section  311(a)(1)  transportation. 

Indicated  Land  Owners  note  that  the 
cost  of  the  proposed  NGPA  section  311 
expansion  is  estimated  to  be  at  least 
$36.5  million.  The  Indicated  Land 
Owners  contend  that  the  cost  of  the 
expansion  is  substantial  and  cannot  be 
accomplished  without  reflecting  the 
cost  of  the  facilities  in  Riverside's  rate 
base.  The  Indicated  Land  Owners 


■  The  Indicated  Land  Ownars  are  Han7  ).  Lloyd, 
Locfa  Lloyd,  Inc.,  Bill  Southerland  and  JoAnn  Farb. 

'This  certiRcate  application  was  filed  as  a  result 
of  the  Commission's  order  in  Docket  No.  RP95- 
212-000,  which  found  that  KansOk  Partnership  and 
Kansas  Pipeline  Partnership  operated  as  a  single 
Interstate  pipeline  system.  See  KansOk  Partnership, 
et  al..  73  FERC 1  61.160  (1995). 
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complain  that,  nonetheless,  Riverside  is 
professing  that  tliese  facilities  will  be 
used  exclusively  for  NGPA  Section  311 
transportation  and  that  the  costs  of  these 
facilities  will  not  be  added  to 
Riverside's  jurisdictional  ratejbase. 

Indicated  Land  Owners  state  that 
although  the  Conuaission  has 
conducted  programmatic  environmental 
assessments  from  time  to  time  with 
respect  to  its  automatic  authorization  of 
NGPA  Section  311  transportation,  those 
assessments  were  based  on  the 
assumption  that  the  fecilities  involved 
would  be  relatively  small  and  would  not 
create  major  environmental  impacts. 
Indicated  Land  Owners  contend  that 
such  environmental  assessments  did  not 
contemplate  an  interstate  pipeline's 
attempting  deliberately  to  evade 
jurisdiction  by  linking  substantial 
segments  held  by  intrastate  pipeline 
affiliates  with  nominal  segments  held  by 
an  interstate  pipeline  at  the  state  line. 
Nor  did  the  assessments  contemplate  an 
interstate  pipeline's  attempting  to  evade 
environmental  consideration  of  the  "no 
action"  alternative  by  using  a  two  step 
process  of  first  constructing  a  NGPA 
Section  311-only  pipeline  and  then 
subsequently  seeking  to  convert  it  to 
NGA  Section  7(c)  status  after  the  facility 
becomes  a  fait  accompli. 

Indicated  Land  Owners  complain  that 
Riverside  is  attempting  to  circumvent 
the  requirements  of  the  National 
Environmental  Policy  Act  (NEPA)  by  its 
jurisdictional  maneuvers.  They  argue 
that  if  the  Commission  delays  its 
environmental  review  until  after 
Riverside  seeks  to  convert  the  proposed 
KPOC  700  Line  to  a  NGA  Section  7(c) 
pipeline,  important  NEFA  requirements, 
such  as  consideration  of  the  "no  action" 
alternative  and  possible  alternative 
routing,  will  be  evaded. 

Indicated  Land  Owners  complain  that 
Riverside  is  seeking  state  ccndemnation 
of  the  proposed  right-of-way  for  the 
KPOC  700  Line,  and  is  erroneously 
asserting  that  because  the  transportation 
is  authorized  under  NGPA  Section  311, 
federal  law  preempts  a  state  law  inquiry 
into  the  public  need  for  the  fecilities. 
Indicated  Land  Owners  allege  that,  as  a 
result.  Riverside  is  attempting  to  create 
a  jurisdictional  gap  where  it  will  be  able 
to  secure  condemnation  under  state  law, 
without  a  prior  determination  of  public 
necessity  for  the  facilities  under  either 
state  or  federal  law.  ., 

Indicated  Land  OwrtaeeB  ask  the 
Commission  to  issue  a  show  cause  order 
as  to  why  Riverside's  proposed  KPOC  . 
700  Line  should  not  be  subject  to  NGA    , 
Section  7(c).  Altonatively,  Indicated 
Land  Owners  ask  the  Commission  to 
conduct  a  full  environmental 
assessment  of  the  proposed  expansion. 


including  a  consideration  of  the  "no 
action"  alternative. 

Comment  date:  December  27, 1996,  in 
accordance  with  the  first  paragraph  of 
Standard  Paragraph  F  at  the  end  of  this 
notice.  Answers  to  the  complaint  shall 
also  be  due  on  or  before  December  27, 
1996. 

Standard  Paragraphs 

F.  Any  person  desiring  to  be  heard  or 
make  any  protest  with  reference  to  said 
filing  should  on  or  before  the  comment 
date  51e  with  the  Federal  Energy 
Regulatory  Commission,  888  First 
Street,  N.E.,  Washington,  D.C.  20426,  a 
motion  to  intervene  or  a  protest  in 
accordance  with  the  requirements  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.211  and 
385.214)  and  the  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.10).  All 
prote^s  filed  with  the  Commission  will 
be  considered  by  it  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  the  protestants  parties 
to  the  proceeding.  Any  persoa  wishing 
to  become  a  party  to  a  proceeding  or  to 
participate  as  a  party  in  any  hearing 
therein  must  file  a  motion  tO  intervene 
in  accordance  with  the  Commission's 
Rules. 

Take  further  notice  that,  pursuant  to 
the  authority  contained  in  and  subject  to 
jurisdiction  ccmferred  upon  the  Federal 
Energy  Regulatory  Commission  by 
Sections  7  and  15  of  the  Natural  Gas  Act 
and  the  CcMnmission's  Rules  of  Practice 
and  Procedure,  a  hearing  will  be  held 
without  further  notice  before  the 
Commission  or  its  designee  on  this 
filing  if  no  motion  to  intervene  is  filed 
within  the  time  required  herein,  if  the 
Commission  on  its  own  review  of  the 
matter  finds  that  a  grant  of  the 
certificate  is  required  by  the  public 
convenience  and  necessity.  If  a  motion 
for  leave  to  intervene  is  timely  filed,  or 
if  the  Commission  on  its  own  motion 
believes  that  a  formal  hearing  is 
required,  further  notice  of  such  hearing 
will  be  duly  given. 

Undo*  the  procedure  herein  provided 
for,  unless  otherwise  advised,  it  will  be 
unnecessary  for  the  applicant  to  appear 
or  be  represented  at  the  hearing. 

G.  Any  person  or  the  Commission's 
staff  may,  within  45  days  after  the 
issuance  of  the  instant  notice  by  the 
Commission,  file  pursuant  to  Rule  214 
of  the  Commission's  Procedural  Rules 
(18  CFR  385.214)  a  motion  to  intervene 
qr  notice  of  interv«ition  and  pursuant 
to  Section  157.205  of  the  Regulations 
under  the  Natural  Gas  Act  (18  CFR 
157.205)  a  protest  to  the  request.  If  no 
protest  is  filed  within  the  time  allowed 
therefore,  the  proposed  activity  shall  be 
deemed  to  be  authorized  efiiective  the 


day  after  the  time  allowed  for  filing  a 
protest.  If  a  protest  is  filed  and  not 
withdrawn  within  30  days  after  the  time 
allowed  for  filing  a  protest,  the  instant 
request  shall  be  treated  as  an 
application  for  authorization  pursuant 
to  Section  7  of  the  Natiual  Gas  Act 
Lois  D.  Cashell. 
Secretary. 
jFR  Doc.  96-30922  Filed  12-4-96;  8:45  am) 

aiLUNQ  COM  9m-9i-P 


Office  of  Energy  Efficiency  and 
Renewat>le  Energy 

(Caaa  No.  DH~007] 

Energy  Conservation  Program  for 
Consunrwr  Products:  Decision  arKl 
Order  Granting  a  Waiver  from  the 
Vented  Home  Heating  lEquipment  Test 
Procedure  to  HEAT-lSraLO  Fireplace 
Products,  Inc. 

AQBICY:  Office  of  Energy  Efficiency  and 

Renewable  Energy,  Department  of 

Energy. 

ACTKM:  Decision  and  order. 

SUMMARY:  Notice  is  given  of  the 
Decision  and  Order  (Case  No.  DH-007) 
granting  a  Waiver  to  HEAT-N-GLO 
Fireplace  Products,  Inc.  (HEAT-N-GLO) 
fixim  the  existing  Department  of  Energy 
(DOE  or  Department)  test  procedure  for 
vented  home  heating  equipment.  The 
Department  is  granting  HEAT-N-GLO's 
Petition  for  Waiver  regarding  pilot  l^t 
energy  consumption  in  the  calculation 
of  Armual  Fuel  Utilization  Efficiency 
(AFUE)  for  its  models  AT-SUPREME, 
BAY-GDV,  BAY-STOVE.  DVT-INSERT, 
DVT-STOVE,  R5500RH.  SL-3000,  SL- 
32S,  TOWNSEND  I,  TOWNSEND  H.  and 
6000XLS  vented  heaters. 

FOR  FURTHER  MFORMATION  CONTACT: 

William  W.  Hui,  U.S.  Department  of 
Energy,  (^Bce  of  Energy  Efficiency 
and  Renewable  Energy,  Mail  Station 
EE-43,  Forreslal  Building,  1000 
Independence  Avenue,  SW., 
Washington,  DC  20585-0121.  (202) 
586-9145. 
Eugene  Margolis.  taq.,  U.S.  Department 
of  Energy,  Office  of  General  Counsel. 
Mail  Station  GC-72,  Forrestal 
Building,  1000  Independence  Avenue. 
SW.,  Washington.  DC  20585-0103. 
(202) 586-9507. 
SUPPLEMBfT ARY  MFORMATKM:  In 
accordance  with  Title  10  CFR  430.27(i), 
notice  is  hereby  given  of  the  issuance  of 
the  Decision  and  Order  as  set  out  below. 
In  the  Decision  and  Oder,  HEAT-N- 
GLO  has  been  granted  a  Waiver  for  its 
models  AT-SUPEEME,  BAY-GDV.  BAY- 
STOVE.  DVT-INSERT.  DVT-STOVE. 
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R5500RH,  SL-3000,  SL-32S, 
TOWNSEND  I.  TOWNSEND  U.  and 
6000XLS  vented  heaters,  permitting  the 
company  to  use  an  alternate  test  method 
in  determining  AFUE. 

Issued  in  Washington.  DC,  on  November 
20. 1996. 
Ghristiiie  A.  Ervia, 

Assistant  Secretary,  Energy  Efficiency  and 
Renewable  Energy. 

Decision  and  Order 

Background 

The  Energy  Conservation  Program  for 
Consumer  Products  (other  than 
automobiles)  was  established  pursuant 
to  the  Energy  Policy  and  Conservation 
Act.  Public  Law  94-163.  89  Stat.  917.  as 
amended  (EPCA),  which  requires  DOE 
to  prescribe  standardized  test 
procedures  to  measure  the  energy 
consumption  of  certain  consumer 
products,  including  vented  home 
beating  equipment.  The  intent  of  the 
test  procedures  is  to  provide  a 
comparable  measure  of  energy 
consumption  that  wiH  assist  consumers 
in  making  purchasing  decisions.  These 
test  procedures  appear  at  Title  10  CFR 
Part  430.  Subpart  B. 

The  Department  amended  the 
prescribed  test  procedures  by  adding 
Title  10  CFR  430.27  to  create  a  waiver 
process.  45  FR  64108,  September  26, 
1980.  Thereafter.  DOE  further  amended 
its  appliance  test  procedure  waiver 
process  to  allow  the  Assistant  Secretary 
for  Energy  Efficiency  and  Renewable 
Energy  (Assistant  Secretary)  to  grant  an 
Interim  Waiver  from  test  procedure 
requirements  to  manufacturers  that  have 
petitioned  E)OE  for  a  waiver  of  such 
prescribed  test  procedures.  51  FR  42823, 
November  26,  1986. 

The  waiver  process  allows  the 
Assistant  Secretary  to  waive  temporarily 
test  procedures  for  a. particular  basic 
model  when  a  petitioner  shows  that  the 
basic  model  contains  one  or  more 
design  characieristics  which  prevent 
testing  according  to  the  prescribed  test 
procedures  or  when  the  prescribed  test 
procedures  may  evaluate  the  basic 
model  in  a  manner  so  unrepresentative 
of  its  true  energy  consumption  as  to  . 
provide  materially  inaccurate 
comparative  data.  Waivers  generally 
remain  in  effect  until  Bnal  test 
procedure  amendments  become 
effective,  resolving  the  problem  that  is 
the  subject  of  the  waiver. 

HEAT-N-GLO  filed  a  "Petition  for 
Waiver."  dated  August  13. 1996,  in 
accordance  with  section  430.27  of  Title 
10  CFR  Part  430.  The  Department 
published  in  the  Federal  Register  on 
October  11. 1996,  HEAT-N-GLO's 
Petition  and  solicited  comments,  data 


and  information  respecting  the  Petition. 
61  FR  53366,  October  11,  1996.  HEATt 
N-GLO  also  filed  an  "Application  for  ■ 
Interim  Waiver"  under  section 
430.27(b)(2).  which  DOE  granted  on 
October  7, 1996.  61  FR  53366,  October 
11,1996. 

No  comments  were  received 
concerning  either  the  "Petition  for 
Waiver"  or  the  "Interim  Waiver."  The 
Department  consulted  with  The  Federal 
Trade  Commission  (FTC)  concerning  the 
HEAT-N-GLO  PetiUon.  The  FTC  did 
not  have  any  objections  to  the  issuance 
of  the  waiver  to  HEAT-N-GLO. 

Assertions  and  Determinations 

HEAT-N-GLO's  Petition  seeks  a 
waiver  from-the  DOE  test  provisions 
regarding  pilot  light  energy 
consumption  for  vented  heaters  in  the 
calculation  of  AFUE.  The  DOE  test 
provisions  in  section  3.5  of  Title  10  CFR 
Part  430,  Subpart  B,  Appendix  O 
requires  measurement  of  energy  input 
rate  to  the  pilot  light  (Qj»)  with  an  error 
no  greater  than  3  percent  for  vented 
heaters,  and  use  of  this  data  in  section 
4.2.6  for  the  calculation  of  AFUE  using 
the  formula:  AFUE  =  [4400iissTiuQm-iii«y 
(4400nssQ„v-m«+2.5(4600)TiuQpl.  HEAT- 
N-GLO  requests  the  allowance  to  delete 
the  [2.5(4600)ii„Qp]  term  in  the 
denominator  in  the  calculation  of  AFUE 
when  testing  its  models  AT-SUPREME, 
BAY-GDV.  BAY-STOVE,  DVT- 
INSERT.  DVT-STOVE.  R5500RH.  SL- 
3000,  SL-32S.  TOWNSEND  I, 
TOWNSEND  n.  and  6000XLS  vented 
heaters.  HEAT-N-GLO  states  that  its 
models  AT-SUPREME,  BAY-GDV. 
BAY-STOVE,  DVT-INSERT.  DVT- 
STOVE.  R5500RH.  51^3000.  SL-32S, 
TOWNSEND  I,  TOWNSEND  H,  and 
^OOOXLS  vented  heaters  are  designed 
tvith  a  transient  pilot  which  is  to  be 
turned  off  by  the  user  when  the  heater 
is  not  in  use. 

The  control  knob  on  the  combination 
gas  control  in  these  heaters  has  three 
positions:  "OFF,"  "PILOT"  and  "ON." 
Gas  flow  to  the  pilot  is  obtained  by 
rotating  the  control  knob  from  "OFF"  to 
"PILOT,"  depressing  the  knob,  holding 
in.  pressing  the  piezo  igniter.  When  the 
pilot  heats  a  thermocouple  element, 
sufficient  voltage  is  supplied  to  the 
combination  gas  control  for  the  pilot  to 
remain  lit  when  the  knob  is  released 
and  turned  to  the  "ON"  position.  The 
main  burner  can  then  be  ignited  by 
moving  an  ON/OFF  switch  to  the  "ON" 
position.  Instructions  to  users  to  turn 
the  gas  control  knob  to  the  "OFF" 
position  when  the  heater  is  not  in  use. 
which  automatically  turns  off  the  pilot, 
are  provided  in  the  User's  Instruction 
Manual  and  on  a  label  adjacent  to  the 
gas  control  knob.  If  the  manufacturer's 


instructions  are  observed  by  the  user, 
the  pilot  light  will  not  be  left  on.  This  - 
will  result  in  a  lower  energy 
consumption,  and  in  turn  a  higher 
efficiency  than  calculated  by  tne  current 
DOE  test  procedure.  Since  the  current 
DOE  test  procedure  does  not  address 
this  issue,  HEAT-N-GLO  asks  that  thd 
Waiver  be  granted. 

Previous  Petitions  for  Waiyer  to 
exclude  the  pilot  light  energy  input  term 
in  the  calculation  of  AFUE  for  home 
heating  equipment  with  a  manual 
transient  pilot  control  have  been  granted 
by  DOE  to  Appalachian  Stove  and 
Fabricators,  Inc..  56  FR  51711,  October 
15.  1991;  Valor  Inc..  56  FR  51714. 
October  15, 1991;  CFM  International 
Inc.,  61  FR  17287,  April  19, 1996; 
Vermont  Castings,  Inc..  61  FR  17290. 
April  19,  1996;  SuperiorFireplace 
Company,  61  FR  17885.  April  23.  1996; 
and  Vermont  Castings.  Inc.,  61  FR 
57857,  November  8, 1996. 

Based  on  DOE  having  granted  similar 
waivers  in  the  past  to  vented  heaters 
utilizing  a  manual  transient  pilot 
control,  its  review  of  how  HEAT-N- 
GLO's  models  AT-SUPREME.  BAY- 
GDV,  BAY-STOVE,  DVT-INSERT.  DVT- 
STOVE,  R5500RH,  SL-3000,  SL-32S, 
TOWNSEND  I.  TOWNSEND  n.  and 
6000XLS  vented  heaters  o]>erate  and  the 
fact  that  if  the  manufacturer's 
instructions  are  followed,  the  pilot  light 
will  not  be  left  on.  DOE  grants  HEAT- 
N-GLO  a  Petition  for  Waiver  to  exclude 
the  assumed  pilot  light  energy  input 
term  in  the  calculation  of  AFUE.' 

This  decision  is  subject  to  the 
condition  that  the  heaters  shall  have  an 
easily  read  label  near  the  gils  control 
knob  instructing  the  user  to  turn  the 
valve  to  the  off-position  when  the 
heaters  are  not  in  use. 

It  is  therefore,  ordered  that: 

(1)  The  "Petition  for  Waiver"  filed  by 
HEAT-N-GLO  Fireplace  Products.  Lie. 
(Case  No.  DH-007)  is  hereby  granted  as 
set  forth  in  paragraph  (2)  below,  subject 
to  the  provisions  of  paragraphs  (3),  (4), 
and  (5). 

(2)  Notwithstanding  any  contrary 
provisions  of  Appendix  O  of  Title  10 
CFR  Part  430.  Subpart  B,  HEAT-N-GLO 
Fireplace  Products,  Inc.  shall  be 
permitted  to  test  its  models  AT- 
SUPREME.  BAY-GDV,  BAY-STOVE, 
DVT-INSERT.  DVT-STOVE.  R5500RH. 
81^3000.  SL-32S,  TOWNSEND  L 
TOWNSEND  II,  and  6000XLS  vented 
heaters  on  the  basis  of  the  test 
procedure  specified  in  Title  10  CFR  Part 
430,  with  modifications  set  forth  below: 

(i)  Delete  paragraph  3.5  of  Appendix   '•' 
O. 

(ii)  Delete  paragraph  4.2.6  of 
Appendix  O  and  replace  with  the 
following  paragraph: 


f::-f 


Federal  Register  /  Vol.  61.  No.  235  /  Thursday.  December  5,  1996  /  Notices 


64521 


4.2.6    Annual  Fuel  Utilization 
Efficiency.  For  manually  controlled 
vented  heaters,  calculate  the  Annual 
Fuel  Utilization  Efficiency  (AFUE)  as 
a  percent  and  defined  as: 
AFUE  =  n, 
where: 

il<i  =  as  defined  in  section  4.2.5  of  this 
appendix, 
(iii)  With  the  exception  of  the 
modification  set  forth  above,  HEAT-N- 
GLO  Fireplace  Products,  Inc.  shall 
comply  in  all  respects  with  the  test 
procedures  specified  in  Appendix  O  of 
Title  10  CFR  Part  430.  Subpart  B. 

(3)  Hie  Waiver  shall  remain  in  effisct 
from  the  date  of  issuance  of  this  Order 
until  DOE  prescribes  final  test 
procediu'es  appropriate  to.models  AT- 
SUPREME.  BAY-GDV,  BAY-STOVE. 
DVT-INSERT,  DVT-STOVE,  R5500RH, 
SL-3000.  SL-32S.  TOWNSEND  I, 
TOWNSEND  n,  and  6000XLS  vented 
heaters  manufactured  by  HEAT-N-GLO 
Fireplace  Products.  Inc. 

(4j  This  Waiver  is  based  upon  the 
presumed  validity  of  statements, 
allegations,  and  documentary  materials 
submitted  by  the  petitioner.  This  Waiver 
may  be  revoked  or  modified  at  any  time 
upon  a  determination  that  a  factual      .^ 
basis  underlying  the  Petition  is      ,        ,. 
incorrect. 

(5)  Effective  November  20. 1996,  this 
Waiver  supersedes  the  Interim  Waiver 
granted  HEAT-N-GLO  Fireplace 
Products,  Inc.  on  October  7. 1996,  61  FR 
53366.  October  11, 1996.  (Case  No.  DH- 
007). 

Issued  in  Washington,  DC,  on  November 
20. 1996. 
Christiiie  A.  Enria. 

Assistant  Secretary,  Energy  Efficiency  and 
Renewable  Energy. 

|FR  Doc.  96-30940  Filed  12-4-96;  8:45  ami 
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FEDERAL  ELECTION  COMMISSION 

Sunshine  Act  Meeting  Notices 

DATE  AND  TIME:  Tuesday,  December  10, 

1996,  at  10:00  a.m. 

place:  999  E  Street,  NW.,  Washington, 

DC. 

STATUS:  This  meeting  will  be  closed  to 

the  public.  ,    .      . 

ITEMS  TO  BE  OISCUSSEO: 

Compliance  matters  pursuant  to  2  U.S.C 
5437g. 

Audits  conducted  pursuant  to  2  U.S.C , 
§437g,  §  438(b),  and  Title  26,  U.S.C 

Matters  concerning  participation  in  civil 
actions  or  proceedings  or  arbitration. 

Internal  personnel  rules  and  procedures  or 
matters  affecting  a  [larticular  employee. 


DATE  AND  TIME:  Thursday,  December  12, 

19<96.  at  10:00  a.m. 

PLACE:  999  E  Street,  NW.,  Washington, 

DC  (Ninth  Floor). 

STATUS:  This  meeting  will  be  open  to  the 

public. 

rrBMS  TO  BE  DISCliSSED: 

Correction  and  Approval  of  Minutes.  , 
Election  of  Chairman  and  Vice  Chairman 
for  1997. 
Administrative  Matters. 

PERSON  TO  CONTACT  FOR  INFORMATION: 
Mr.  Ron  Harris,  Press  Officer. 
Telephone:  (202)  219-4155. 
Deloras  Hardy, 

Administrative  Assistant. 

[FR  Doc.  96-31133  Filed  12-3-96;  2:48  pml 
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FEDERAL  HOUSING  RNANCE  BOARD 
Sunshine  Act  Meeting  Notices 

"FB>ERAL  REGISTER"  CITATION  OF 

PREVIOUS  ANNOUNCBMENT:  61  FR  60285, 

November  27, 1996. 

PREVIOUSLY  ANNOUNCED  TIME  AND  DATE  OF 

THE  MEETING:  8:30  a.m.  Wednesday. 

December  4, 1996. 

CANCELLATION  OF  THE  MEETING:  Notice  is 

hereby  given  of  the  cancellation  of  the 

Federal  Housing  Finance  Board  meeting 

scheduled  for  December  4,  1996. 

CONTACT  PERSON  FOR  MORE  INFORMATION: 

Elaine  L.  Baker^  Secretary  to  the  Board, 

(202)  408-2837. 

Rita  L  Fair, 

Managing  Director. 

[FR  Doc.  96-31115  Filed  12-3-96;  2:45  pml 
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FEDERAL  RETIREMENT  THRIFT 
INVESTMENT  BOARD 

Sunshine  Act  Meeting  Notice 

TIME  AND  DATE:  10:00  a.m.  (EST). 
December  16,  1996. 
PLACE:  4th  Floor,  Confarence  Room, 
1250  H  Street.  N.W..  Washington.  D.C. 
STATUS:  Open. 

MATTERS  TO  BE  CONStOERED: 

1.  Approval  of  the  minutes  of  the 
Novenober  18, 1„996,  Board  meeting. 

2.  Thrift  Savings  Plan  activity  report  by  the 
Executive  Director. 

3.  Review  of  KPMG  Peat  Marwicli  audit 
reports: 

(a)  "Pension  and  Welfare  Benefits 
Administration  Review  of  Thrift  Savings  Plan 
Withdrawal  and  Inactive  Accounts 
Operations  at  the  United  States  Department 
of  Agriculture,  National  Finance  Center." 

(b)  "Pension  and  Welfare  Benefits 
Administration  Review  of  Access  Controls 


and  Security  Over  the  Thrift  Savings  Plan 
Computerized  Resources  at  the  United  States 
Department  of  Agriculture,  National  Finance 
Center." 

(c)  "Pension  and  Welfare  Benefits 
Administration  Review  of  Thrift  Savings  Plan 
Account  Maintenance  Subsystem  and 
Participant  Support  Process  at  the  United 
States  Department  of  Agriculture,  National 
Finance  Center." 

(d)  "Pension  and  Welfare  Benefits 
Administration  Review  of  U.S.  Treasury  - 
Operations  refating  to  the  Thrift  Savings  Plan 
Investments  in  the  Government  Securities 
Fond." 

CONTACT  PERSON  FOR  MORE  INFORMATION: 
Tbomas  J.  Trabucco,  Director,  Office  of 
External  Affairs,  (202)  942-1640. 

Dated:  December  3, 1996. 

KOBBs  W*  RV0Su8f 

Executive  Director,  Federal  Retirement  Thrift 
Investment  Board. 

(FR  Doc.  96-3111fTiled  12-3-96;  2:46  pm] 
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FEDERAL  TRADE  COMMISSION 
[FHe  Na  942-3218] 

California  SunCare,  Inc.;  Donald  J. 
Christai;  Analysis  to  Aid  Public 
Comment 

AGENCY:  Federal  Trade  Commission. 
ACTION:  Proposed  consent  agreement. 

summary:  In  settlement  of  alleged 
violations  of  federal  law  prohibiting 
unfair  or  deceptive  acts  or  practices  and 
unfair  methods  of  competition,  this 
consent  agreement,  accepted  subject  to 
final  Commission  approval,  would 
require,  among  other  things,  the  Los 
Angeles',  California-based  company,  and 
its  president,  to  make  certain 
disclosures  in  future  ads  and  labeling, 
cautioning  consumers  that  tanning,  even 
without  burning,  can  cause  skin  cancer 
and  premature  skin  aging.  The 
agreement  settles  allegations  that 
California  SunCare  made  false  and 
unsubstantiated  claims  that  moderate 
exposure  to  the  ultraviolet  radiation  of 
the  sun  and  in  indoor  tanning  salons, 
such  as  those  marketed  by  the  company, 
is  not  harmful,  and  that  such  exposure 
actually  provides  many  health  benefits. 
DATES:  Comments  must  be  received  on 
or  before  February  3, 1997. 
ADDRESSES:  Conunents  should  be 
directed  to:  FTC/Office  of  the  Secretary, 
Room  159,  6th  St.  and  Pa.  Ave.,  N.W.. 
Washington,  D.Q  20580. 
FOR  FURTHER  INFOfMATION  CONTACT:  )oel 
Winston,  Federal  Trade  Commission,  S- 
4002, pth  and  Pennsylvania  Ave.,  NW, 
Washington.  DC  20580.  (202)  326-3153. 
Toby  Milgrom  Levin,  Federal  Trade 
Commission,  S-4002, 6th  and 
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Pennsylvania  Ave.,  NW,  Washington, 
DC  20580.  (202)  32&-31S6. 
SUPPLEMENTARY  MFORMATKM:  Pursuant 
to  Section  6(f)  of  the  Federal  Trade 
Commission  Act,  38  Stat.  721, 15  U.S.C 
46,  and  Section  2.34  of  the 
Commission's  Rules  of  Practice  (16  CFR 
2.34),  notice  is  hereby  given  that  the 
above-captioned  consent  agreement 
containing  a  consent  order  to  cease  and 
desist,  having  been  filed  with  and 
accepted,  subject  to  final  approval,  by 
the  Commission,  has  been  placed  on  the 
public  record  for  a  period  of  sixty  (60) 
days.  The  following  Analysis  to  Aid 
Public  Comment  describes  the  terms  of 
the  consent  agreement,  and  the 
allegations  in  the  accompanying 
complaint.  An  electronic  copy  of  the 
full  text  of  the  consent  agreement 
package  can  be  obtained  from  the 
Commission  Actions  section  of  the  FTC 
Home  Page  (for  November  19,  1996),  tm 
the  World  Wide  Web,  at  "http:// 
www.ftc.gov/os/actions/htm."  A  paper 
copy  can  be  obtained  from  the  FTC 
Public  Reference  Room,  Room  H-130, 
Sixth  Street  and  Pennsylvania  Avenue, 
N.W.,  Washington,  D.C.  20580,  either  in 
person  or  by  calling  (202)  326-3627. 
PubUc  comment  is  invited.  Such 
comments  or  views  will  be  considered 
by  the  Commission  and  will  be  available 
for  inspection  and  copying  at  its 
principal  office  in  accordance  with 
Section  4.9(b)(6)(ii)  of  the  Commission's 
Rules  of  Practice  (16  CFR  4.9(b)(6)(ii)). 

Anal3r8i8  of  Proposed  Consent  Order  To 
Aid  Public  Coounent 

The  Federal  Trade  Commission  has 
acdepted  an  agreement  to  a  proposed 
consent  order  from  California  Suncare. 
Inc.,  the  manufacturer  and  marketer  of 
"California  Tan  Heliotherapy"  tanning 
products,  and  its  president,  Donald  J. 
Christal  (hereinafter  sometimes  referred 
to  as  respondents). 

The  proposed  consent  order  has  been 
placed  on  the  public  record  for  sixty 
(60)  days  for  reception  of  comments  by 
interested  persons.  Comments  received 
during  this  period  will  become  part  of 
the  public  record.  After  sixty  (60)  days, 
the  Commission  will  again  review  the 
agreement  and  the  comments  received 
and  will  decide  whether  it  should 
withdraw  from  the  agreement  or  make 
final  the  agreement's  proposed  order. 

The  Commission's  complaint  in  this 
matter  concerns  representations  made 
by  respondents  for  their  Heliotherapy 
line  of  skin  care  products,  which  are 
designed  to  be  iised  in  connection  with 
tanning.  Tbe  complaint  alleges  that 
certain  advertisements  and  promotional 
materials  disseminated  by  respondents 
have  contained  false  or  imsubstantiated 
claims  about  the  safety  and  health 


benefits  of  exposiue  to  ultraviolet 
radiation  ("UVR")  from  the  sun  or      . 
indoor  tanning  salons,  and  about  the 
benefits  and  efficacy  of  the  Heliotherapy 
products. 

More  sjMcifically.  the  complaint ViV  ■* 
alleges  that  respondents  falsely 
represented  that: 
—The  negative  effects  of  UVR, 

including  skin  cancer  and  premature 

skin  aging,  are  caused  only  by 

overexposure  and  burning,  and  not  by 

moderate  exposure; 
— 'Tanning  as  a  result  of  UVR  exposure 

is  not  harmful  to  the  skin; 
— Use  of  HeUotherapy  products 

prevents  or  minimizes  the  negative 

effects  of  UVR;  and 
— Exposure  to  UVR  reduces  the  risk  of 

skin  cancer. 

The  complaint  further  challenges  as 
unsubstantiated  respondents'  claims 
that  exposure  to  UVR: 
— Prevents  or  reduces  the  risk  of  colon 

and  breast  cancer; 
— Lowers  elevated  blood  pressure; 
— Has  benefits  similar  to  those  of 

exercise,  including  decreased  blood 

pressure  and  lower  heart  rate; 
— Significantly  reduces  serum 

cholesterol; 
— Is  an  effective  treatment  for  AIDS; 
— Enhances  the  immime  system;  and 
— Is  necessary  for  the  general 

population  to  reduce  the  risk  of  bone 

discMders  such  as  osteoporosis  and 

osteomalacia,  which  can  be  caused  by 

reduced  winter  sunlight. 
The  complaint  also  alleges  that 
respondents'  claim  that  exposure  to 
indoor  UVR  is  an  effective  treatment  for 
Seasonal  Affective  EKsordor  is 
unsubstantiated. 

In  addition,  the  complaint  challenges 
as  unsubstantiated  certain  claims  about 
the  tanning  efficacy  of  certain 
HeUotherapy  products,  including  claims 
that  Heliotherapy  MAXIMIZERS  help 
users  achieve  up  to  forty-two  percent 
better  tanning  results  and  that 
Heliotherapy  products  with  two  percent 
VTTATAN  improve  users'  ability  to  tan 
by  up  to  sixty-seven  percent. 

Finally,  the  complaint  charges  that 
respondents  falsely  represented  that 
scientific  studies  demonstrate  that 
exposure  to  UVR  provides  the  health 
benefits  set  forth  above  and  that  the 
American  Medical  Association  endorses 
exposure  to  UVR  as  an  effective  medical 
treatment. 

The  proposed  consent  order  contains 
provisions  designed  to  remedy  the 
violations  charged  and  to  prevent  the 
respondents  bom  engaging  in  similar 
acts  and  practices  in  the  futvu«. 

Part  I  of  the  order  prohibits 
respondents  from  making  the  false 


claims  alleged  in  the  complaint  about 
the  lack  of  harm  from  moderate  UVR 
exposure  and  tanning,  and  the  benefits 
of  UVR  in  reducing  the  risk  of  skin 
cancer.  Part  I  also  prohibits 
misrepresentations  about  the  ability  of 
any  tanning  products  or  services  to 
prevent  or  minimize  the  adverse  effects 
of  UVR  exposure. 

Part  II  requires  scientific 
substantiation  for  the  claims  about 
health  benefits  from  UVR  exposure 
challenged  as  unsubstantiated  in  the 
complaint,  and  for  anyclaims  about  the 
health  benefits  of  sunlight  or  indoor 
ultraviolet  radiation.  Part  III  of  the  order 
requires  substantiation  for  claims  that 
any  tanning  product  or  service  prevents 
or  .minimizes  the  harms  of  UVR  or  will 
improve  tanning  or  about  the 
performance,  safety,  benefits,  or  efficacy 
of  any  such  product  or  service. 

Part  IV  prohibits  misrepresentations 
about  studies  or  officiahendorsemoits 
for  any  product  or  service. 

The  order  also  requires  certain  clear 
and  prominent  disclosures  in  future 
advertising  and  labeling  for  certain 
tanning  products  about  the'risks  of 
exposure  to  simhght  or  indoor 
ultraviolet  radiation.  Part  V.A  requires  a 
disclosure  in  future  ads  and 
promotional  materials  for  all  tanning 
products  that  do  not  contain  a 
simscreen  ingredient  providing  a 
minimum  sun  protection  factor  (SPF)  of 
two.  The  disclosure  reads  as  follows: 

CAUTION:  Tanning  in  sunlight  or  under 
tanning  lamps  can  cause  skin  cancer  and 
premature  skin  aging — even  if  you  don't 
bum. 

The  disclosure  i%  required  in  all 
advertising,  with  the  exception  of 
television  advertising,  billboards,  and 
publications  directed  primarily  to  salon 
professionals.  The  exempted 
publications  are  limited  to  periodicals     ' 
sold  only  by  subscription  with  a 
readership  of  at  least  fifty  percent  salon 
professionals.  The  above  disclosure 
must  be  made  in  all  nonexempt 
advertising  until  the  respondents  have 
spent  $1,500,000  disseminating 
advertisements  with  the  disclosure  to 
consumers.  If  that  amount  is  not  spent 
within  two  years  and  six  months  after 
the  order  becomes  effective,  the 
exemptions  no  longer  apply  and  the 
disclosure  must  appear  in  all 
advertising  until  the  amount  above  is 
expended. 

P^rts  V.B  and  C  require  disclosures 
about  the  adverse  effects  of  tanning  in 
advertising  and  product  labeling  for 
tanning  products  that  contain 
representa^tions  about  the  health  benefits 
or  safety  of  exposure  to  UVR.  The 
advertising  disclosure  becomes  effective 
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inunediately  in  the  case  of  the  three 
types  of  advertising  that  are  exempt 
from  Part  V.A  as  described  above  and 
becomes  efiertive  for  all  other  types  of 
advertising  once  the  reqmrements  of 
Part  V.A  have  been  satisfied.  The 
labeling  disclosure  is  required  when  the 
order  becomes  effective  and  applies  to 
any  tanning  product  not  containing  a 
sunscreen  ingredient  of  at  least  SPF  two. 
The  label  disclosure  in  addition  to 
cautioning  about  the  harms  of  tanning, 
states  that  the  product  does  not  contain 
a  sunscreen  and  does  not  protect  against 
burning. 

Part  VI  requires  respondents  to  send 
a  letter  (appended  to  the  order)  to 
people  who  purchased  Heliotherapy 
products  for  resale  such  as  distributors 
and  retailers.  The  letter  describes  the 
Commission's  action  and  advises 
recipients  to  discontinue  use  of 
promotional  materials  that  contain  the 
challenged  claims.  The  record  keeping 
requirements  for  this  part  are  laid  out  in 
Part  Vn.  Part  vn.C  requires  the 
respondents  to  warn  and  ultimately  to 
stop  doing  business  with  recipients  of 
the  letter  who  continue  to  use  materials 
that  make  the  challenged  claims. 

Part  vn  ccmtains  a  provision 
permitting  respondents  to  use  old 
labeling  for  100  days  after  the  effective 
date  of  the  order.  However,  it  requires 
the  removal  of  all  the  fold-out  labels 
onoe  the  order  becomes  effective. 

The  remaining  parts  of  the  order 
contain  standard  provisions  with 
respect  to  record  keeping,  safe  harbors 
for  claims  approved  by  the  Food  and 
Drug  Administration,  compliance,  and 
sunsetting  the  order  after  tvrenty  years. 

The  purpose  of  this  analysis  is  to 
facilitate  public  comment  on  the 
proposed  order,  and  it  is  not  intended 
to  constitute  an  official  interpretation  of 
the  agreement  and  proposed  order  or  to 
modify  in  any  way  their  terms. 
Donald  S.  Cluk. 
Secretary. 

Statement  of  Commissioner  Roscoe  B. 
Starek,  Dl,  Concurring  in  Part  and 
Dissenting  in  Part  in  California  Suncare, 
Inc.,  File  No.  942-3218 

I  have  voted  to  accept  for  public 
comment  the  consent  agreement  with 
California  Suncare,  Inc.  (CSI)  because, 
for  the  most  part,  it  provides 
appropriate  relief  for  the  extremely 
serious  misrepresentations  alleged  in 
the  complaint  about  the  health  and 
safety  effects  of  ultraviolet  radiation 
(UVR)  exposure  and  the  benefits  and 
efficacy  of  the  company's  tanning 
prodijpts.  However,  I  do  not  support 
including  the  "untriggered"  disclosure 


in  Part  V.A.  of  the  proposed  order.'  In 
my  view  this  remedy  constitutes 
corrective  advertising,  and  I  am  not 
convinced  that  the  evidence  here  meets 
the  standard  for  imposing  corrective 
advertising  set  forth  in  Warner-Lambert 
Co.  V.  FTC,  562  F.2d  749,  762  (D.C  Or. 
1977).  cert,  denied,  435  U.S.  950  (1978). 

Both  the  characteristics  and  scope  of 
the  untriggered  disclosure  lead  me  to 
conclude  that  it  is  actually  corrective 
advertising  in  disguise.  The  disclosure 
requirement  has  certain  characteristics 
usually  associated  with  corrective 
advertising:  it  runs  until  a  specific  time 
period  expires  and  a  specific  sum  of 
money  is  exhausted,  and  it  must  be 
made  regardless  of  the  representations 
CSI  makes  about  its  products.  See,  e.g.. 
American  Home  Products  Catp.  v.  FTC, 
695  F.2d  681.  700  (3d  Cir.  1982)  ("(A) 
genuine  corrective  advertising 
requirement .  . .  demand(s)  disclosure  in 
future  advertisements  regardless  of  the 
content  of  those  advertisements.").  Most 
significant,  however,  the  scope  of  the 
untriggered  disclosure  far  exceeds  its 
rationale.  The  disclosure  must  appear  in 
CSI's  general  advertising  as  well  as  in 
all  promotional  materials  distributed 
directly  to  consumers  for  any  tarming 
product  that  does  not  contain  a 
sunscreen  with  a  minimum  SPF  of  2. 
Yet  the  rationale  advanced  for  this 
imtriggered  disclosure  is  that  it  is 
necessary  to  protect  prospective 
purchasers  from  being  misled  by  future 
misrepresentations  about  the  effects  of 
UVR  exposure,  particularly 
misrepresentations  that  might  occur  at 
"the  point  of  sale" — the  tanning  salons 
where  consumers  purchase  CSI 
products.  I  see  no  reason  for  the 
untriggered  disclosure  to  appear  in 
general  advertising  if  the  disclosure's 
true  intent  is  to  prevent  possible  future 
deception  of  consumers  at  the  point  of 
sale. 

The  disparity  between  the  scope  of 
the  disclosure  and  its  rationale  suggests 
to  me  that  its  primary  purpose  is  more 
consistent  with  corrective  advertising 


than  with  an  affirmative  disclosure.  The 
purpose  of  corrective  advertising  is  to 
dispel  false  beliefe  in  the  public  mind 
created  or  reinforced  by  a  challenged  ad 
that  are  likely  to  endure  (and  thus  to 
influence  purchase  decisions)  even  after 
the  ad  stops  nmning.  In  contrast,  the 
purpose  of  an  affirmative  disclosure 
remedy  is  to  prevent  deception  from 
future  claims  like  or  related  to  those 
challenged.^  I  recognize  that  the 
untriggered  disclosure  might  have  some 
impact  on  potential  future  deceptive 
claims  about  UVR  exposure  at  the  point 
of  sale,  but  it  is  overtmiad  for  this 
particular  purpose,  and  the  need  for  it 
seems  minimal  in  light  of  the  extensive 
other  relief  provided  by  the  order.' 
Thus,  the  main  purpose  of  this 
untriggered  disclosure  seems  to  be  to 
ameliorate  lingering  false  beliefs  that 
may  have  been  created  or  reinforced  by 
CSI's  past  claims  that  UVR  exposure  not 
only  is  not  harmful  but  is  positively 
beneficial. 

Although  both  corrective  advertising 
and  affirmative  disclosures  are  forms  of 
fencing-in  relief  that  are  well  within  the 
Commission's  remedial  authority,  the 
standard  for  imposing  corrective 
advertising  is  significantly  more 
stringent  than  that  for  an  affirmative 
disclosure.  In  imposing  corrective 
advertising,  the  Conmiission  normally 
relies  on  extrinsic  evidence  of  the 
existence  of  lingering  false  beliefe 
created  by  past  advertising.  In  certain 
cases,  however,  it  may  be  possible  to 
presume  the  existence  of  such  false 
beliefs  based  on  the  nature  and  extent 
of  the  advertising  campaign.  Warner-    . . 


>  Part  V.A.  requires  CSI  to  include  the  following 
statement  in  all  advertising  and  promotional 
materials  disseminated  directly  to  consumers  or 
through  purchasers  for  resale  (except  television 
advertising,  billboards  and  advertising  in  magazines 
sold  only  by  subscription  for  which  half  or  more  of 
the  readership  is  compriaed  of  tanning  or.^Mauty 
salon  professionals):  •CAUTION:  Tanning  in 
sunlight  or  under  tanning  lamps  can  cause  skin 
cancer  and  premature  aging— even  if  you  don't 
bum."  This  disclosure  is  applicable  to  all  of 
respondent's  products  that  contain  a  sunscreen 
in^vdient  providing  a  sun  protection  factor  (SPF) 
of  less  than  2  and  must  be  made  until  CSI  spends 
$1.5  million  on  dissemination.  If  CSI  does  not 
expend  this  amount  within  2'/^  years  after  the 
service  of  the  order,  the  untriggered  disclosure  then 
becomes  applicable  to  all  forms  of  advertising  until 
the  required  amount  is  spent. 


>It  is  dlBicuh  to  draw  bright  lines  between  these 
poasible  forms  of  fencing-in  relief,  and  I  am  not 
suggesting  that  the  Commission  forgo  ordering 
afiinnative  disclosures  in  all  circumstances  in* 
which  the  disclosures,  while  targeted  primarily  at 
the  prevention  of  deception  from  future  claims,  may 
alao  incidenUlly  affect  a  possible  lingering  public 
misimpression  created  by  past  advertising.  This 
situation  is  not  the  case  presented  here. 

'In  addition  to  prohibiting  misrepresentations 
«bout  the  effects  of  UVR  exposure  and  tanning  and 
unsubstantiated  claims  about  the  performance, 
safely.  beneRts,  or  efTicacy  of  products  or  services 
used  in  connection  with  tanning,  the  proposed 
order  require*  two  additional  affirmative 
disclosures  (Parts  V.B.  and  V.C)  that  are  triggered 
by  clainw  about  the  safety  or  health  beneBts  of 
exposure  to  sunlight  or  indoor  UVR.  The  language 
of  these  triggered  disclosures  is  similar  to  that  of  the 
untriggered  disclosure.  The  triggered  disclosures 
apply  to  labeling  and  packaging — forms  of 
advertising  exempted  from  the  untriggered 
disclvsure — and.  after  the  untriggered  diacloaure 
requirement  runs  out,  to  all  other  advertising  and 
promotional  material.  The  proposed  or«kr  (Part  VI) 
also  requires  CSI  to  send  a  letter  to  distributors  and 
retailers  of  the  company's  tanning  products  that 
describes  the  Commission's  enforcement  action  and 
advises  them  to  stop  using  ads  and  promotional 
materials  that  contain  any  of  the  representations 
prohibited  by  the  order  or  face  losing  CSI's 
busineaa. 
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Lambert,  562  F.2d  at  762-63.'»  An 
affirmative  disclosure  remedy,  on  the 
other  hand,  requires  only  that  the 
disclosiu^  be  "reasonably  related"  to 
the  alleged  violations.  In  my  view,  it  is 
important  to  distinguish  between 
corrective  advertising  and  affirmative 
disclosures  because  the  Commission 
should  not  evade  the  more  demanding 
standard  for  corrective  advertising 
where  it  is  clearly  applicable. 

There  appears  to  Be  little  basis  for  Part 
V.A.  of  the  proposed  order  when  it  is 
viewed  as  corrective  advertising.  There 
is  no  direct  evidence  that  CSI's  ads  and 
sales  materials  created  or  contributed  to 
a  lingering  false  impression  that  UVR 
exposure  through  sunlight  and  tanning 
has  the  health  and  safety  benefits 
represented  by  the  company.  Moreover, 
I  am  not  persuaded  that  it  would  be 
appropriate  to  presume  that  the 
company's  message — that  UVR  exposure 
is  beneficial — would  endure  in  Ught  of 
pervasive  messages  to  the  contrary. 

By  accepting  this  consent  agreement, 
the  Commission  is  coming  perilously 
close  to  lowering  its  standaixl  for 
imposing  corrective  advertising  by 
erasing  the  already  blurred  dividing  line 
between  that  form  of  fencing-in  relief 
and  affirmative  disclosures.  Such  a 
change  is  one  that  I  cannot  endorse. 

IFR  Doc.  96-30944  Filed  12-4-96;  8:45  ami 
MUMQ  OOOC  SrSO-M-P 


[File  Nos.  952  3093,  952  3004, 962  3096, 
952  3450,  and  952  3096 

General  Motors  Corp.,  American 
Honda  Motor  Co.,  Inc.,  American  Isuzu 
Motors,  lr>c.,  Mazda  Motor  of  America, 
Inc.,  and  Mitsubishi  Motor  Sales  of 
America,  Inc.,  Analysis  To  Aid  Public 
Comment 

AGENCY:  Federal  Trade  Commission. 
ACTION:  Proposed  consent  agreements. 

summary:  In  settlement  of  alleged 
violations  of  federal  law  prohibiting 
luifeir  or  deceptive  acts  or  practices  and 
unfair  methods  of  competition,  these 
five  consent  agreements,  accepted 
subject  to  final  Commission  approval, 
would  require,  among  other  things,  five 
major  automobile  manufacturers  to 
provide  consimiers  with  clear,  readable, 
and  understandable  cost  information  in 
their  car  lease  and  financed  purchase 
advertising.  The  agreements  prohibit  the 
manufacturers  from  featuring  low 
monthly  payments  or  low  amounts 
"down"  in  large,  bold  print,  while 
hiding  additional  costs  and  sometimes 


*S«e,  eg..  Eggland'g  Best.  Inc..  Doclwt  No.  C- 
3520  (Aug.  19.  1994)  (Statement  of  Roscoa  B. 
Stank.an. 


contradictory  information  in  "mouse 
print"  that  is  difficult  or  impossible  to 
read. 

DATES:  Commmts  must  be  received  on 
or  before  February  3, 1997. 
ADDRESSES:  Comments  should  be 
directed  to:  FTC/Office  of  the  Secretary, 
Room  159, 6th  St.  and  Pa.  Ave..  N.W^ 
Washington,  DC.  20580. 
FOR  FURTHER  INFORMATION  COtifACT: 
David  Medine,  Federal  Trade 
Commission,  S-4429,  6th  and 
Pennsylvania  Ave.,  NW,  Washington, 
DC  20580.  (202)  326-3224. 
SUPPt.EMENTARY  INFORMATION:  Pursuant 
to  Section  6(f)  of  the  Federal  Trade 
Commission  Act,  38  Stat.  721, 15  U.S.C. 
46.  and  Section  2.34  of  the 
Commisstoo's  Rules  of  Practice  (16  CFR 
2.34),  notice  is  hereby  given  that  the 
above-captioned  consent  agreements 
containing  consent  orders  to  cease  and 
desist,  having  been  filed  with  and 
accepted,  subject  to  final  approval,  by 
the  Commission,  have  been  placed  on 
the  public  record  for  a  period  of  sixty 
(60)  days.  The  following  Analysis  to  Aid 
PubUc  Comment  describes  the  terms  of 
the  five  consent  agreements,  and  the 
allegations  in  the  accompanying 
complaint^.  Electronic  copies  of  the  full 
text  of  the  five  consent  agreement 
packages  can  be  obtained  fixim  the 
Commission  Actions  section  of  the  FTC 
Home  Page  (for  November  21. 1996),  on 
the  World  Wide  Web,  at  "http:// 
www.ftc.gov/os/actions/htm."  Paper 
copies  can  be  obtained  from  the  FTC 
Public  Reference  Room,  Room  H-130, 
Sixth  Street  and  Pennsylvania  Avenue. 
N.W.,  Washington,  D.C.  20580,  either  in 
person  or  by  calling  (202)  326-3627. 
PubUc  comment  is  invited.  Such 
comments  or  views  will  be  considered 
by  the  Commission  and  will  be  available 
for  inspection  and  copying  at  its 
principal  office  in  accordance  with 
Section  4.9(b)(6)(ii)  of  the  Commission's 
Rules  of  Practice  (16  CFR  4.9(b)(6)(ii)). 

Analysis  of  Proposed-Consent  Ordera 
To  Aid  Public  Comment 

The  Federal  Trade  Commission  has 
accepted  separate  agreements,  subject  to 
final  approval,  to  proposed  consent 
orders  from  General  Motors  Corporation 
("General  Motors"),  American  flonda 
Motor  Corporation,  Inc.  ("Honda"), 
American  Isuzu  Motors  Inc.  ("Isuzu"), 
Mazda  Motor  of  America,  Inc. 
("Mazda"),  and  Mitsubishi  Motor  Sales 
of  America,  Inc.  ("Mitsubishi") 
(collectively  referred  to  as 
"respondents"). 

The  proposed  consent  orders  have 
been  placed  on  the  public  record  for 
sixty  (60)  days  for  reception  of 
comments  by  interested  persons. 


Comments  received  daring  this  period 
will  become  part  of  the  public  record. 
After  sixty  (60)  days,  the  Commission 
will  again  review  the  agreements  and 
the  comments  received  and  will  decide 
whether  it  should  withdraw  from  the 
agreements  or  make  final  the 
agreements'  proposed  orders. 

The  complaints  allege  that  each  of  the 
respondents'  automobile  lease 
advertisements  violated  the  Federal 
Trade  Commission  Act  ("FTC  Act"),  the 
Consumer  Leasing  Act  ("CLA"),  and 
Regulation  M.  The  complaints  also 
allege  that  General  Motors  and 
Mitsubishi's  automobile  credit 
advertisements  violated  the  FTC  Act, 
the  Truth  in  Lending  Act  ("TILA"),  and 
Regulation  Z.  Section  5  of  the  FTC  Act 
prohibits  false,  misleading,  or  deceptive 
representations  or  omissions  of  material 
information  in  advertisements.  In 
addition.  Congress  established  statutory 
disclosure  requirements  for  lease  and 
credit  advertising  under  the  CLA  and 
the  TILA,  respectively,  and  directed  the 
Federal  Reserve  Board.  ("Board")  to 
promulgate  regulations  implementing 
such  statutes — Regulations  M  and  Z.  See 
15  U.S.C.  §§  1601-1667e;  12  CF.R.  Part 
213;  12  CF.R.  Part  226.  On  September 
30, 1996,  Congress  passed  revisions  to 
the  CLA  that  will  be  implemented  by 
the  Board  through  future  changes  to 
Regulation  M  and  will  become 
optionally  effective  immediately.  See        / 
Title  II,  Section  2605  of  the  Omnibus       / 
Consolidated  Appropriations  Act  for      j 
Fiscal  Year  1997.  Pub.  L.  No.  104-<aQa^ 

110  Stat.  3009, (Sept.  30, 

1996)("revised  CLA"),  as  amended,  and 
Section  213.7(d)(2)  of  revised 
Regulation  M,  61  Fed.  Reg.  at  52,261  (to 
be  codified  at  12  C.F.R.  §  213.7(d)(2)),  as 
amended. 

The  complaints  against  General 
Motors,  Honda,  Isuzu,  Mazda,  and 
Mitsubishi  all^e  that  respondents' 
automobile  lease  advertiseifients 
represented  that  a  particular  amount 
stated  as  "down"  is  the  total  amount 
consumers  must  pay  at  the  initiation  of 
a  lease  agreement  to  lease  the  advertised 
vehicles.  This  representation  is  false, 
according  to  the  complaints,  because 
consumers  must  pay  additional  fees 
beyond  the  amount  stated  as  "down," 
such  as  the  security  deposit  and  first 
month's  payment,  to  lease  the 
advertised  vehicles.  The  complaints  also 
allege  that  respondents  failed  to  disclose 
adequately  these  additional  fees  in  their 
advertisements.  These  practices, 
according  to  the  complaints,  constitute 
deceptive  acts  or  practices  in  violation 
of  Section  5(a)  of  the  FTC  Act. 

The  complaints  further  allege  that 
respondents'  lease  advertisements  failed 
to  disclose  the  terms  of  the  ofiiared  lease 
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in  a  clear  and  conspicuous  manner,  as 
required  by  the  CLA  and  Regulatioa  14>  , 
According  to  the  complaints,  ..  z.'-   < 

respondents'  television  lease  disclosures 
were  not  clear  and  conspicuous  because 
they  appeared  on  the  screen  in  small 
type,  against  a  background  of  similar 
shade,  for  a  very  short  duration,  and/or 
over  a  moving  background.  The  General 
Motors,  Honda,  Mazda,  and  Mitsubishi 
complaints  also  allege  that  these 
respondents'  fine  print  disclosures  of 
lease  terms  in  print  advertisements  were 
not  clear  and  conspicuous.  The 
complaints,  therefore,  allege  that 
respondents'  failure  to  disclose  lease 
terms  in  a  clear  and  conspicuous 
manner  violates  the  CLA  and  Regulation 
M. 

The  General  Motors  and  Mitsubishi 
complaints  also  allege  that  these 
respondents'  credit  advertisements 
represented  that  consumers  can 
purchase  the  advertised  vehicles  at  the 
terms  prominently  stated  in  the  ad,  such 
as  a  low  monthly  payment  and/or  a  low 
amount  "down."  This  representation  is 
false,  according  to  the  complaints, 
because  consimiers  must  also  pay  a  final 
balloon  payment  of  several  thousand 
dollars,  in  addition  to  the  low  monthly 
payment  and/or  amount  down,  to 
purchase  the  advertised  vehicles.  The 
complaints  further  allege  that 
respondents  General  Motors  and 
Mitsubishi  failed  to  disclose  adequately - 
in  their  credit  advertisements  additional 
terms  pertaining  to  the  credit  offer, 
including  the  existence  of  a  final 
balloon  payment  of  several  thousand      , 
dollars  and  the  annual  percentage  rate. 
These  practices,  according  to  the 
complaints,  constitute  deceptive  acts  or 
practices  in  violation  of  Section  5(a)  of 
the  FTC  Act. 

The  General  Motors  and  Mitsubishi 
complaints  further  allege  that  these 
respondents*  credit  advertisements 
failed  to  disclose  required  credit  terms 
in  a  clear  and  conspicuous  maimer,  as 
required  by  the  TUIA  and  Regulation  Z. 
According  to  the  complaints, 
respondents'  television  advertisements 
contained  credit  disclosures  that  were 
not  clear  and  conspicuous  because  they 
appeared  on  the  screen  in  small  type, 
against  a  background  of  similar  shade, 
for  a  very  short  duration,  and/or  over  a 
moving  background.  The  complaints 
also  allege  that  these  respondents'  fine 
print  disclosures  of  credit  terms  in  print 
advertisements  were  not  clear  and 
conspicuous.  The  complaints,  therefore, 
allege  that  General  Motors  and 
Mitsubishi's  failure  to  disclose  credit 
terms  in  a  clear  and  conspicuous 
manner  violates  the  TILA  and 
Regulation  Z.  - 


The  proposed  consent  orders  contain 
provisions  designed  to  remedy  the 
violations  chargad  and  to  prevent  the 
respondents  from  engaging  in  similar 
acts  and  practices  in  the  future. 
Specifically,  subparagraph  I.A.  of  the 
proposed  orders  prohibits  respondents, 
in  any  lease  advertisement,  from 
misrepresenting  the  total  amount  due  at 
lease  inception,  the  amount  down,  and/ 
or  the  downpayment,  capitalized  cost 
reduction,  or  other  amount  that  reduces 
the  capitalized  cost  of  the  vehicle  (or 
that  no  such  amount  is  required). 
Subparagraph  LB.  of  the  proposed 
orders  also  prohibits  respondents,  in 
any  lease  advertisement,  from  making 
any  reference  to  any  charge  that  is  part 
of  the  total  amount  due  at  lease    ^ 
inception  or  that  no  such  amount  is  due, 
not  including  a  statement  of  the 
periodic  payment,  more  prominently 
than  the  disclosure  of  the  total  amount 
due  at  lease  inception.  The 
"prominence"  requirement  prohibits  the 
companies  from  running  deceptive 
advertisements  that  highlight  zero 
dollars  or  other  low  amounts  "down," 
with  inadequate  disclosures  of  actual 
total  inception  fees.  This  "prominence" 
requirement  for  lease  inception  fees  also 
is  foimd  in  the  revised  Regulation  M 
recently  adopted  by  the  Board. 

Moreover,  subparagraph  I.C.  of  the 
proposed  orders  prohibits  respondents, 
in  any  lease  advertisement,  from  stating 
the  amoimt  of  any  payment  or  that  any 
or  no  initial  payment  is  required  at 
consummation  of  the  lease,  unless  the 
ad  also  states:  (1)  that  the  transaction 
advertised  is  a  lease;  (2)  the  total 
amount  due  at  lease  inception;  (3)  that 
a  security  deposit  is  required;  (4)  the 
number,  amount,  and  timing  of 
scheduled  payments;  and  (5)  thai  an 
extra  charge  may  be  imposed  at  the  end 
of  the  lease  term  where  the  liability  of 
the  consumer  at  lease  end  is  based  on 
the  anticipated  residual  value  of  the 
vehicle.  The  information  enumerated 
above  must  be  displayed  in  the  lease 
advertisement  in  a  clear  and 
conspicuous  manner.  This  approach  is 
consistent  with  the  lease  advertising 
disclosure  requirements  of  the  revised 
CLA. 

Paragraph  n  of  the  proposed  orders 
provides  that  lease  advertisements  that 
comply  with  the  disclosure 
requirements  of  subparagraph  LC  of  the 
orders  shall  be  deemed  to  comply  with 
Section  184(a)  of  the  CLA,  as  amended, 
or  Section  213.7(d)(2)  of  the  revised 
Regulation  M,  as  amended. 

Paragraph  III  of  the  proposed  orders 
provides  that  certain  fixture  changes  to 
the  CLA  or  Regulation  M  will  be 
incorporated  into  the  orders. 
Specifically,  subparagraphs  LB.  and  LC 


will  be  amended  to  incorporate  future 
CLA  or  Regulation  M  required 
advertising  disclosures  tnat  differ  btun 
those  required  by  the  above  order 
paragraphs.  In  addition,  the  definition 
of  "total  amount  due  at  lease 
inception,"  as  it  applies  to 
subparagraphs  LB.  and  LC.  only,  will  \fe 
amended  in  the  same  manner.  The 
orders  provide  that  all  other  order 
requirements,  including  the  definition 
of  "clearly  and  conspicuously,"  will 
survive  any  such  revisions. 

Subparagraph  IV.A.  of  the  proposed 
General  Motors  and  Mitsubishi  orders 
prohibits  these  respondents,  in  any 
credit  advertisement,  from 
misrepresenting  the  existence  and 
amount  of  any  balloon  payment  or  the 
annual  percentage  rate;  subparagraph 
IV.B.  also  prohibits  these  respondents 
fit>m  stating  the  amoimt  of  any  payment, 
including  but  not  limited  to  any 
monthly  payment,  in  any  credit 
advertisement  unless  the  amount  of  any 
balloon  payment  is  disclosed 
prominently  and  in  close  proximity  to 
the  most  prominent  of  the  above 
statements. 

Subparagraph  IV.C.  of  the  proposed 
General  Motors  and  Mitsubishi  orders 
also  enjoins  these  respondents  from 
disseminating  credit  advertisements  that 
state  the  amount  or  percentage  of  any 
downpayment,  the  number  of  payments 
or  period  of  repayment,  the  amount  of 
any  periodic  payment,  including  but  not 
limited  to  the  monthly  payment,  or  the 
amount  of  any  finance  charge  without 
disclosing,  clearly  and  conspicuously, 
the  following  items  of  information:  (1) 
the  amount  or  percentage  of  the 
downpayment;  (2)  the  terms  of 
repayment,  including  but  not  limited  to 
the  amount  of  any  balloon  payment;  and 
(3)  the  correct  annual  percentage  rate, 
using  that  term  or  the  abbreviation 
"APR,"  as  defined  in  Regulation  Z  and 
the  Official  Staff  Commentary  to 
Regulation  Z.  If  the  annual  percentage 
rate  may  be  increased  after 
consummation  of  the  credit  transaction, 
that  fact  must  also  be  clearly  and 
conspicuously  disclosed. 

The  information  required  by 
subparagraphs  LC  (lease 
advertisements)  and  IV.C.  (credit 
advertisements)  must  be  disclosed 
"clearly  and  conspicuously"  as  defined 
in  the  proposed  orders.  The  "clear  and 
conspicuous"  definition  requires  that 
respondents  present  such  lease  or  credit 
information  within  the  advertisement  in 
a  manner  that  is  readable  (or  audible) 
and  understandable  to  a  reasonable 
consumer. 

The  definition  lends  specificity  to  and 
is  consistent  with  the  general  "clear  and- 
conspicuous"  requirement  in 


Regulations  M  and  Z,  which  requires 
readable  and  understandable 
disclosures.  Similar  to  prior 
Commission  orders  and  statements  that 
interpret  Section  S's  prohibition  of 
deceptive  acts  and  practices,  these 
orders  require  respondents  to  include 
ceHain  disclosures  in  advertising  that 
are  readable  (or  audible)  and 
understandable  to  reasonable 
consumers. 

The  purpose  of  this  analysis  is  to 
focilitate  public  comment  on  the 
proposed  orders,  and  it  is  not  intended 
to  constitute  an  official  interpretation  of 
the  agreements  and  proposed  orders  or 
to  modify  in  any  way  their  terms. 
Donald  S.  Qark. 
Secretary. 
[FR  Doc.  96-30945  Filed  12-4-96;  8:45  am) 
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percentages  the  amount  of  nicotine,  tar, 
and  carbon  monoxide  that  smokers,  get, 
and  does  so  without  changing  a 
cigarette's  taste  or  draw;  and  that 
smokers  using  PhaseOut  will  not 
compensate  for  its  effects  by  increasing 
the  number  of  cigarettes  they  smoke  per 
day.  Tlie  complaint  also  alleges  that  the 
respondents  misrepresented  that  a 
particular  study  conducted  at  The-)ohns 
Hopkins  University  proves  that 
PhaseOut  significantly  reduces  the 
amount  of  tar,  nicotine,  and  carbon 
monoxide  smokers  get  under  normal 
smoking  conditions.  According  to  the 
complaint,  the  study  was  conducted 
under  carefully  controlled  conditions 
that  did  not  reflect  how  smokers 
actually  smoke.  The  complaint  explains 
that  the  study  did  not  take  into  account 
compensatory  smoking — the  tendency 
of  some  smokers  who  switch  to  lower 
yield  cigarettes  to  smoke  more  cigarettes 
or  to  smoke  each  one  more  intensively 
(e.g..  taking  bigger  or  more  frequent 
puffs),  often  without  realizing  it. 

The  complaint  further  alleges  that  the 
respondents  made  unsubstantiated 
representations  thiit  PhaseOut  enables 
smokers  to  quit  and  to  do  so  without 
withdrawal  symptoms;  and  that  the 
respondents  falsely  claimed  that 
PhaseOut's  effiectiveness  in  enabling 
smokers  to  quit  smoking  is  proven  by 
the  Johns  Hopkins  study. 

The  complaint  also  alleges  that  the 
respondents  made  unsubstantiated 
representalions  that  PhaseOut 
signiGcantly  reduces  the  risk  of 
smoking-related  health  problems, 
hicluding  lung  cancer  and  heart  disease, 
for  smokers  who  continue  to  smoke  and 
that  it  also  provides  inunediate  health 
benefits  including  reduced  congestion, 
coughing  or  windedness.  The  complaint 
further  challenges  the  related 
misrepresentation  that  the  Johns 
Hopkins  study  proves  that  smokers  who 
use  PhaseOut  and  continue  to  smoke 
significantly  reduce  their  risk  of 
smoking-related  health  problems. 

In  addition,  the  complaint  alleges  that 
the  respondents  represented  without 
substantiation  that  testimonials 
contained  in  advertisements  for 
PhaseOut  reflect  the  typical  or  ordinary 
experience  of  consumers  who  use  the 
product. 

The  proposed  consent  order  contains 
provisions  designed  to  remedy  the 
violations  charged  and  to  prevent  the 
respondents  from  engaging  in  similar 
acts  and  practices  in  the  future. 

Part  I  of  the  order  prohibits  the 
respondents  from  making  the 
representations  challenged  as  false  in 
the  proposed  complaint  about  the  Johns 
Hopkins  study's  findings  concerning 
PhaseOut. 


[File  Na  932-31801 

Pttaseout  of  America,  Inc.;  Products  A 
Patents,  Ltd.;  Analysis  To  Aid  Public 
Comment 

agency:  Federal  Trade  Commission. 
ACTK3N:  Proposed  consent  agreement 

summary:  In  settlement  of  alleged 
violations  of  federal  law  prohibiting 
unfair  or  deceptive  acts  or  practices  and 
unfair  methods  of  competition,  this 
consent  agreement,  accepted  subject  to 
final  Commission  approval,  would 
require,  among  other  things,  the 
Lynbrook,  New  York-based  company  to 
possess  competent  and  reliable 
scientific  evidence  to  substantiate  all 
claims  about  the  performance,  efficacy, 
or  benefits  of  any  smoking-cessation  or 
cigarette-modification  product.  The 
agreement  also  prohibits  the  company 
from  making  claims  challenged  as  false 
in  the  future.  The  agreement  settles 
allegations  that  advertising  claims  for 
PhaseOut,  a  device  marketed  as  helping 
smokers  to  stop  smoking  and  making 
cigarettes  less  harmful  are 
unsubstantiated. 

DATES:  Comments  must  be  received  on 
or  before  February  3, 1997. 
ADDRESSES:  Comments  should  be 
directed  to:  FTC/Office  of  the  Secretary, 
Room  159,  6th  St.  and  Pa.  Ave.,  N.W., 
Washington.  D.C.  20580. 
FOR  FURTHER  INFORMATION  CONTACT: 
Lesley  Anne  Fair.  Federal  Trade 
Commission,  S-4002,  6th  and 
(Pennsylvania  Ave.,  NW,  Washington. 
DC  20580.  (202)  326-3081.  Shira 
Modell,  Federal  Trade  Commission,  S- 
4002.  6th  and  Pennsylvania  Ave.,  NW, 
Washington,  DC  20580.  (202)  326-3116. 
SUPPLaCNTARY  INFORMATXM:  Pursuant 
to  Section  6(f)  of  the  Federal  Trade 


Commission  Act,  38  Stat.  721, 15  U.S.C. 

46,  and  Section  2.34  of  the  

Conunission's  Rules  of  Practice  (16  CFR 
2.34).  notice  is  hereby  given  that  the 
above-captioned  consent  agreement 
containing  a  consent  order  to  cease  and 
desist,  having  been  filed  with  and 
accepted,  subject  to  final  approval,  by 
the  Commission,  has  been  placed  oq  the 
public  record  for  a  period  of  sixty  (60) 
days.  The  following  Analysis  to  Aid 
Public  Comment  describes  the  terms  of 
the  consent  agreement,  and  the 
allegations  in  the  accompanying 
complaint.  An  electronic  copy  of  the 
full  text  of  the  consent  agreement 
package  can  be  obtained  from  the 
Commission  Actions  section  of  the  FTC 
Home  page  (for  November  14. 1996).  on 
the  World  Wide  Web,  at  "http:// 
www.flc.gov/os/actions/htm."  A  paper 
copy  can  be  obtained  from  the  FTC 
Public  Reference  Room,  Room  H-130, 
Sixth  Street  and  Pennsylvania  Avenue, 
N.W.,  Washington,  D.C.  20580.  either  in 
person  or  by  caUing  (202)  326-3627. 
Public  comment  is  invited.  Such 
comments  or  views  will  be  considered 
by  the  Commission  and  will  be  available 
for  inspection  and  copying  at  its 
principal  office  in  accordance  with 
Section  4.9(b)(6)(ii)  of  the  Commission's 
Rules  of  Practice  (16  CFR  4.9(b)(6)(ii)). 

Analysis  of  Proposed  Consent  Order  To 
Aid  Public  Comment 

The  Federal  Trade  Commission  has 
accepted  an  agreement  to  a  proposed 
consent  order  firom  Phaseout  of 
America,  Inc.  and  Products  &  Patents, 
Ltd.  This  matter  concerns  advertising 
for  PhaseOut.  a  device  which  punches 
one  or  more  small  holes  in  cigarettes 
and  which  was  advertised  as  both 
aiding  iii  smoking  cessation  and  making 
cigarettes  less  harmful. 

The  proposed  t:onsent  order  has  been 
placed  onthe  public  record  for  sixty 
(60)  days  for  reception  of  comments  by 
interested  persons.  Comments  received 
during  this  period  will  become  part  of 
the  public  record.  After  sixty  days,  the 
Commission  will  again  review  the 
agreement  and  the  comments  received 
and  will  decide  whether  it  should 
withdraw  from  the  agreement  or  make 
final  the  agreement's  proposed  order. 

The  Commission's  complaint  in  this 
matter  challenges  three  sets  of 
representations  made  by  respondents 
regarding  the  performance  of  PhaseOut: 
its  ability  to  reduce  smokers'  intake  of 
smoke  constituents,  allow  smokers  to 
quit  smoking,  and  reduce  health  risks 
for  smokers  who  continue  smoking. 

According  to  the  Commission's 
complaint,  the  respondents  made 
unsubstantiated  representations  that 
PhaseOut  reduces  by  certain  specified 
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Part  II  requires  respondtots  to  possess 
competent  and  reliable  scientific 
evidence  to  substantiate  fJaims  that  any 
smoking-cessation  or  cigarette- 
modification  product:  (A)  reduces  the 
amount  of  nicotine,  tar,  carbon 
monoxide,  or  any  other  component  of 
ci^rette  smoke  ihat  smokers  get  from 
sijfoking  a  cigarette;  (B)  is  effective  in 
enabling  or  helping  smokers  to  quit 
smoking;  (C)  reduces  the  risk  of  , 
smoking-related  health  problems  for 
smokers  who  continue  to  smoke;  P) 
reduces  the  amount  of  nicotine,  tar, 
carbon  monoxide,  or  any  other 
component  of  cigarette  smoke  that 
smokers  get  without  changing  a 
cigarette's  taste  or  draw;  (E)  is  effective 
in  enabling  or  helping  smokers  to  quit 
smoking  without  withdrawal  symptoms; 
or  (F)  provides  immediate  health 
benefits,  such  as  reduced  congestion, 
coughing  or  windedness,  for  smokers 
who  continue  to  smoke.  Part  II  also 
requires  respondents  to  possess 
competent  and  rehable  scientific 
evidence  to  substantiate  claims  that 
smokers  using  any  such  product  will 
not  compensate  for  the  product's  effects 
by  increasing  the  number  of  cigarettes 
they  smoke  per  day. 

Part  ni  requires  respondents  to 
possess  competent  and  reliable 
scientific  evidence  to  substantiate  any 
performance,  benefit  or  efficacy  claims 
for  smoking-cessation  or  cigarette- 
modification  products. 

Part  rv  prohibits  the  respondents  from 
misrepresenting  the  existence,  contents, 
validity,  results,  conclusions,  or  . 
interpretations  of  any  test  or  study. 

Part  V  requires  respondents  either  to 
possess  competent  and  reliable 
scientific  evidence  to  substantiate 
claims  that  any  endorsement  reflects  the 
typical  or  ordinary  experience  of 
consumers  who  use  the  product;  or  to 
clearly  and  prominently  discloae  either: 
a)  what  the  generally  ex{>ected  results 
would  be,  or  b)  that  consumers  should 
not  expect  to  experience  similar  results. 

Part  VI  requires  respondents  to  send 
a  postcard  to  identifiable  past 
purchasers  of  PhaseOut  notifying  them 
of  the  Commission's  action  in  this  case 
and  advising  them  that  PhaseOut  has 
not  been  proven  to  reduce  ttie  risk  of 
smoking-related  diseases  or  to  make 
cigarettes  "safer."  Part  VI  also  requires 
respondents  to  send  a  letter  to  their 
purchasers  for  resale  requesting  the 
names  and  addresses  of  their  customers 
and  notifying  them  that  if  the 
purchasers  for  resale  do  not  stop  using 
advertising  and  promotional  materials 
containing  claims  covered  by  this  order, 
the  respondents  are  required  to  stop 
doing  business  with  them.  Part  VII 
requires  the  respondents  to  maintain  for 


five  years  copies  of  all  communications 
with  consvuners  and  purchasers  for 
resale  pursuant  to  the  terms  of  Part  VL 

The  proposed  order  also  requires 
respcmdents  to  maintain  materials  relied 
upon  to  substantiate  the  claims  covered 
by  the  order,  to  distribute  copies  of  the 
order  to  certain  current  officers  and 
employees,  to  notify  the  Commission  of 
any  changes  in  corporate  structure  that 
might  affect  compliance  with  the  order, 
and  to  file  one  or  more  reports  detailing 
compliance  with  the  order.  The  order 
also  contains  a  provision  stating  that  it 
will  terminate  after  twenty  (20)  years 
absent  the  filing  in  federal  court,  by 
either  the  United  States  or  the  FTC,  of 
a  complaint  against  the  respondents 
alleging  a  violation  of  the  order. 

The  purpose  of  this  analysis  is  to 
facilitate  public  comment  on  the 
proposed  order,  and  it  is  not  intended 
to  constitute  an  official  interpretation  of 
the  agreement  and  proposed  order,  or  to 
modify  any  of  their  terms. 
Donald  S.  Clark, 
Secretary. 
(FR  Doc.  96-30943  Filed  12-4-96;  8:45  ami 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  InstitutM  of  HaaWh 

National  Center  for  Raaaardi 
Resources;  Notica  of  Maatinfi 

Pursuant  to  Pub.  L.  92-463.  notice  is 
hereby  given  of  the  meetings  of  the 
NaticMial  Center  for  Research  Resources 
Initial  Review  Group  and  the  Scientific 
and  Technical  Review  Board  on 
Biomedical  and  Behavioral  Research 
Facilities  for  February  1997.  These 
meetings  will  be  open  to  the  public  as 
indicated  below,  to  discuss  prograai 
planning;  program  accomplishments; 
administrative  matters  such  as  previous 
meeting  minutes;  the  report  of  the 
Director,  National  Center  for  Research 
Resources  (NC31R);  review  of  budget  and 
legislative  updates;  and  special  reports 
or  other  issues  relating  to  committee 
business.  Attendance  by  the  public  mil 
be  limited  to  space  available. 

These  meetings  will  be  closed  to  the 
public  as  indicated  below  in  accordance 
witli  provisions  set  forth  in  sees.  552b(c) 
(4)  and  552b(c)(6),  Title  5,  U.S.C  and 
sec.  10(d)  of  Pub.  L.  92-463 ,  for  the 
review,  discussion  and  evaluation  of 
individual  grant  applications.  These 
applications  and  the  discussions  could 
reveal  confidential  trade  secrets  or 
commercial  property  such  as  patentable 
material,  and  personal  information 
(Concerning  individuals  associated  with 


the  applications,  the  disclosure  of 
which  would  constitute  a  clearly 
unwarranted  invasion  of  personal 
privacy. 

Ms.  Maureen  Mylander,  Public  Affairs 
Officer,  NCRR,  National  Institutes  of 
Health,  1  Rockledge  Center,  Room  5146, 
6705  Rockledge  Drive,  MSC  7965, 
Bethesda,  Maryland  10892-7965,  (301) 
435-0888,  will  provide  summaries  of 
meetings  and  rosters  of  committee 
members.  Other  information  pertaining 
to  the  meetings  can  be  obtained  from  the 
Scientific  Review  Administrator 
indicated.  Individuals  who  plan  to 
attend  and  need  special  assistance,  such 
as  sign  language  interpretation  or  other 
reasonable  accommodations,  should 
contact  the  Scientific  Review 
Administrator  listed  below,  in  advance 
of  the  meeting. 

Name  of  Committee:  National  Center  for 
Research  Resources  Initial  Review  Group — 
Research  Centers  in  Minority  Institutions 
Review  Conunittee. 

Dates  of  Meeting:  February  10, 1997. 

Piace  of  Meeting:  The  Bethesda  Ramada, 
Ambassador  11  Room,  8400  Wisconsin 
Avenue,  Bethesda,  MO  20814,  (301)  654- 
1000. 

Open:  February  10, 8:30  a.m.-10:30  a.m. 

dosed:  February  10, 10:30  a.m.  until 
adjournment. 

Scientific  Review  Administrator:  Dr.  John 
Lymangrover,  National  Institutes  of  Health,  1 
Rockledge  Center.  Room  6018,  6705 
Rockledge  Drive,  MSC  7965.  Bethesda,  MD 
20892-7965 ,  Telephone:  (301 )  43 5-0820. 

Name  of  Committee:  National  Center  for 
Research  Resources  Initial  Review  Group-^^ 
Comf)arative  Medicine  Review  Conunittee. 

Date  of  Meeting:  February  23-25, 1997. 

Place  of  Meeting:  The  Latham  Hotel, 
Washington/lefferson  Conference  Room. 
3000  M  Street,  N.W.,  Washingtoa,  DC  20007 
(202)  726-5000. 
-  Closed:  February  23,  6:30  pan.  until  recess. 

Open:  February  24,  8:30  a.m.-lOKK)  a.m. 

Closed:  February  24,  10:00  a.m.  until 
adjournment. 

Scientific  Review  Administrator:  Or. 
Raymond  O'Neil,  National  Institutes  of 
Health,  1  Rockledge  Center,  Room  6018.  6705 
Rockledge  Drive,  MSC  7965,  Bethesda,  MD 
20892-7965,  Telephone:  (301)  435-0614. 

Name  of  Committee:  Scientific  and 
Technical  Review  Board  on  Biomedical  and 
Behavioral  Research  Facilities. 

Date  of  Meeting:  February  25,  1997. 

Mace  of  Meeting:  GeifherstMirg  Hilton, 
Damestown  Room,  620  Perry  Parkway, 
Gaithersbuig,  MD  20877,  (301)  977-8900. 

Open:  February  25, 8.-00  a.m.-10:00  a.m. 

Closed:  February  25, 10KW  a.m.  until 
adjournment. 

Scientific  Review  Administrator:  Dr.  Jill 
Carrington,  Dr.  D.G.  Patel,  National  Institutes 
of  Health.  1  Rockledge  Canter,  Room  6018, 
6705  Rockledge  Drive,  MSC  7965,  Bethasda. 
MD  20892-7965,  Telephone:  (301)  435r-0822. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  93.306,  L,aboratory  Animal 
Sciences  and  Primate  Research;  93.389: 
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Research  Centers  in  Minority  Institutions; 
93.167.  Research  Facilities  Improvement 
Program;  93.214  Extramural  Research 
Facilities  Construction  Projects,  National 
bistitutes  of  Heelth) 

Dated:  November  27, 1996. 
Paula  N.  Hayvs, 

Acting  Committee  Management  Officer,  NBt. 
IFR  Doc.  9&:-30952  Filed  12-4-96;  8:45  am) 

HLUNQ  COM  4t40-ai-« 


National  Center  for  Researcli 
Resources;  Notice  of  Closed  Meeting 

Pursuant  to  Section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meeting: 

Name  of  Committee:  NCRR  Initial  Review 
Group — General  Clinical  Research  Centers 
Review  Committee. 

Date^  of  Meeting:  February  12-14. 1997. 

Time:  SHX)  a.m. — until  adjournment. 

Place  of  Meeting:  Hyatt  Regency,  Bethesda, 
Potomac/Patiixent  Conference  Room,  One 
Bethesda  Metro  Center.  Bethesda,  MD  20815, 
Telephone:  (301)  657-6406. 

Scientific  Review  Administrator:  Dr. 
Charles  Hollingsworth.  National  Institutes  of 
Health,  1  Rockledge  Center,  Room  6018,  6705 
Rockledge  Drive,  MSC  7965,  Bethesda,  MD 
20892-7965,  Telephone:  (301)  435-0818. 

Purpose/ Agenda:  To  review  and  evaluate 
grant  applications. 

The  meeting  will  be  closed  in  accordance 
with  the  provisions  set  forth  in  sees. 
552b(c)(4)  and  552b(c)(6),  Title  5,  U.S.C. 
Applications  and/ or  proposals  and  the 
discussions  could  reveal  confidential  trade 
secrets  or  commercial  property  such  as 
patentable  material  and  personal  information 
concerning  individuals  associated  with  the 
applications  and/or  proposals,  the  disclosure 
of  which  would  constitute  a  clearly 
unwarranted  invasion  of  personal  privacy. 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  93.333  Clinical  Research. 
National  Institutes  of  Health,  HHS) 

Dated:  November  26. 1996. 
Paula  N.  Hayes. 

Acting  Committee  Management  Officer,  NIH. 
[FR  Doc  96-30957  Filed  12^1-96;  8:45  am] 

■LUNQ  COM  4140-ai-M 


National  Heart,  Lung,  and  Blood 
Institute;  Notice  of  Closed  Meeting 

Pursuant  to  Section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  App>endix  2),  notice 
is  hereby  given  of  the  following 
National  Heart,  Lung,  and  Blood 
Institute  Special  Emphasis  Panel  (SEP) 
meeting: 

(^ame  of  SEP:  SOOR  in  Molecular 
Mediciae  and  Atherosclerosis. 
Date:  December  20, 1996. 
Time:  BMi  a.m. 


Mace:  DoubleTree  Hotel,  1 750  Rockville     ' 
Pike,  Rockville,  Maryland  20852. 

Contact  Person:  Eric  H.  Brown,  Ph.D.,  Two 
Rockledge  Center,  Room  7204, 6701 
Rockledge  Drive,  Bethesda,  MD  20892-7924, 
(301)435-3541. 

Purpose/ Agenda:  To  review  and  evaluate 
grant  applications. 

This  meeting  will  be  closed  in  accordance 
with  the  provisions  set  forth  in  sees. 
552b(c)(4)  and  552b(c)(6),  Title  5,  U.S.C 
Applications  and/or  proposals  and  the 
discussions  could  reveal  confidential  trade 
secrets  or  commercial  property  such  as 
patentable  material  and  personal  information 
concerning  individuals  associated  with  the 
applications  and/or  proposals,  the  disclosure 
of  which  would  constitute  a  cjearly 
unwarranted  invasion  of  personal  privacy. 

This  notice  is  being  published  less  than 
fifteen  days  prior  to  this  meeting  due  to  the 
urgent  need  to  meet  timing  limitations 
imposed  by  the  review  and  funding  cycle. 
(Catalog  of  Federal  Domestic  Assistance 
Programs  Nos.  93.837,  Heart  and  Vascular 
Diseases  Research;  93.838,  Lung  Diseases 
Research;  and  93.839,  Blood  Diseases  and 
Resources  Research,  National  Institutes  of 
Health) 

Dated:  Novembw  26, 1996. 
Paula  N.  Hayes, 

Acting  Committee  Management  Officer,  NIH. 
[FR  Doc.  96-30958  Filed  12-4-96;  8:45  am] 

BILUNQ  COOC  4140-01-M 


National  Institute  of  Mental  Healttt; 
Notice  of  Closed  Meeting 

Pursuant  to  Section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following  meeting 
of  the  National  Institute  of  Mental 
Health  Special  Emphasis  Panel: 

Agenda/Purpose:  To  review  and  evaluate 
grant  applications. 

Committee  Name:  National  Institute  of 
Mental  Health  Special  Emphasis  Panel. 

Date:  December  2, 1996. 

Time:  2  p.m.  ^    -. 

Place:  Parklawn,  Room  9C-18,  5600  '  V'. 
Fishers  Lane,  Rockville,  MD  20857.        ..-"•- 

Contact  Person:  Salvador  H.  Cuellar, 
Parklawn,  Room  9C-18,  5600  Fishers  Lane, 
Rockville,  MD  20857,  Telephone:  301.  443- 
4868. 

The  meeting  will  be  closed  in  accordance 
with  the  provisions  set  forth  in  sees. 
552b(c)(4)  and  552b(c)(6),  Title  5,  U.S.C 
Applications  and/ or  proposals  and  the 
discussions  could  reveal  confidential  trade 
secrets  or  commercial  property  such  as 
patentable  material  and  personal  information 
concerning  individuals  associated  with  the 
applications  and/or  proposals,  the  disclosure 
of  which  would  constitute  a  clearly 
unwarranted  invasion  of  pwrsonal  privacy. 

This  notice  is  being  published  less  than 
fifteen  days  prior  to  the  meeting  due  to  the 
urgent  need  to  meet  timing  limitations 
imposed  by  the  review  and  funding  cycle. 

(Catalog  of  Federal  Domestic  Assistance 
Pra^wn  Numbers  93.242,  93.281,  93.282) 


Dated:  November  29. 1996. 
Anna  Sooufier, 

Committee  Management  Specialist,  NIH. 
(FR  Doc.  96-30950  Piled  12-2-96;  12:02  pm| 

BILUNQ  COM  4140-01-M 


National  Institute  on  Deafness  and 
Other  Communication  Disorders; 
Notice  of  Meeting  Cancellation 

Notice  is  hereby  given  of  die 
cancellation  of  the  meeting  of  the 
National  Institute  on  Deafness  and 
Other  Communication  EKsorders  Special 
Emphasis  Panel,  December  10, 1996, 
which  was  to  have  taken  place  as  a 
telephone  conference  call  originating  in 
Room  400C  Executive  Plaza  South,  6120 
Executive  Blvd.,  Rockville,  Maryland 
20852,  which  was  published  in' the 
Federal  Register  on  November  27, 1996,'^ 
61  FR  60291. 

This  meeting  is  being  cancelled  due  to 
the  National  Institute  on  Deafness  and 
Other  Communication  Disorders' 
cancellation  of  the  solicitation  RFP- 
NIH-DC-96-03. 

Dated:  Decembw  2, 1996. 
Paula  N.  Hayes, 

Acting  Committee  Management  Officer,  NIH. 
[FR  Doc.  96-30951  Filed  12-4-96;  8:45  am] 

BILUNQ  CODE  4140-01-M 


National  Institute  on  Deafness  and 
Ottier  Communication  Disorders; 
Notice  of  Closed  Meeting  of  the 
Advisory  Council  and  Its  Planning 
Subcommittee 

Pursuant  to  Pub.  L.  92-463,  notice  is 
hereby  given  of  the  meeting  of  the 
National  Deafness  and  Other 
Commimication  Disorders  Advisory 
Council  and  its  Planning  Subcommittee 
on  January  22-23, 1997,  at  the  National 
Institutes  of  Health,  9000  Rockville 
Pike,  Bethesda,  Maryland.  Both 
meetings  will  take  place  as  telephone 
conference  calls.  The  Planning 
Subcommittee  will  originate  in 
Conference  Room  7,  Building  31.  The 
meeting  of  the  full  Council  will 
originate  in  Conference  Room  6, 
Building  31. 

In  accordance  with  the  provisions  set 
forth  in  Sees.  552b(c](4)  and  552b(c)(e), 
Title  5,  United  States  Code  and  Sec. 
10(d)  of  Pub.  L.  92-463.  the  meeting  of 
the  Planning  Subcommittee  on  January 
22  will  be  closed  to  the  public  from  1 
p.m.  to  adjournment.  The  meeting  of  the 
full  Council  will  be  closed  to  the  public 
on  January  23  firom  1  pm  until 
adjournment.  The  meetings  will  include 
the  review,  discussion,  and  evaluation 
of  individual  grant  applications.  The 
applications  and  the  discussions  could 
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rev9al  confidential  trade  secrets  or 
commercial  property  such  as  patentable 
material,  and  personal  information 
concerning  individuals  associated  with 
the  applications,  the  disclosure  of 
which  would  constitute  a  clearly 
unwarranted  invasion  of  personal 

privacy- 
Further  information  concerning  the 
Coimcil  and  Subcommittee  meeting  may 
be  obtained  firom  Dr.  Craig  A.  Jordan, 
Executive  Secretary,  National  Institute 
on  Deafness  and  Other  Communication 
Disorders  Advisory  Council,  National 
Institute  on  Deafness  and  Other 
Communication  Disorders,  National 
Institutes  of  Health,  Executive  Plaza 
South,  Room  400C,  6120  Executive 
Blvd.,  MSC7180,  Bethesda.  Maryland 
20892,  301-495-8693.  A  svunmary  of 
the  meeting  and  rosters  of  the  members 
may  also  be  obtained  from  his  office. 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  93.173  Biological  Research 
Related  to  Deafness  and  Communication 
Disorders) 

Dated:  November  26. 1996. 
Paula  N.  Hayes, 

Acting  Committee  Management  Officer,  NIH. 
[PR  Doc.  96-30954  Filed  12-4-96;  8:45  am) 
MUMQ  COM  4140-ei-M 


Nationai  Institute  of  Environmental 
Health  Sciences;  Notice  of  a  Closed 
Meeting 

Pursuant  to  Section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
National  Institute  of  Environmental 
Health  Sciences  Special  Emphasis  Panel 
(SEP)  meeting: 

Name  of  SEP:  Reproductive  Toxicology 
Test  Systems. 

Date:  December  19)  1996. 

Time:  9:00  a.m. 

Place:  National  Institute  of  Environmental 
Health  Sciences,  South  Campus,  Conference 
Center  101-C,  Research  Triangle  Park,  NC. 

Contact  Person:  Dr.  John  Braun,  National 
Institute  of  Environmental  Health  Sciences, 
P.O.  Box  12233,  Research  Triangle  Park,  NC 
27709,  (919)  541-1446. 

Purpose/Agenda:  To  review  and  evaluate 
contract  proposals. 

The  meeting  will  be  closed  in  accordance 
with  the  provisions  set  forth  in  sees. 
S52b(c)(4)  and  552b(c)(6),  Title  5.  U.S.C 
Applications  and/or  proposals  and  the 
discussions  could  reveal  confidential  trade 
secrets  or  commercial  pro(>eTty  such  as 
patentable  material  and  personal  information 
concerning  individuals  associated  with  the 
applications,  the  disclosure  of  which  would 
constitute  a  clearly  unwarranted  invasion  of 
personal  privacy. 

This  notice  is  being  published  less  than 
fifteen  days  prior  to  this  meeting  due  to  the 
urgent  need  to  meet  timing  limitations 


imposed  by  the  contract  review  and  funding 
cycle. 

(Catalog  of  Federal  Domestic  Assistance 
Progrems  Nos.  93.113,  Biological  Response  to 
Environmental  Agents;  93.114,  Applied 
Toxicological  Research  and  Testing;  93.115, 
Biometry  and  Risk  Estimation;  93.694, 
Resource  and  Manpower  Development. 
National  Institutes  of  Health) 
Dated:  November  26, 1996. 
Paula  N.  Hayes, 

Acting  Committee  Management  Officer,  NIH. 
(FR  Doc  96-30959  Filed  12-4-96;  8:45  am] 
■UMQ  COM  414»-01-M 


Division  Of  Research  Qrants;  Notice  of 
Closed  Meetings 

Pursuant  to  Section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  ^ven  of  the  foilovkring  Division 
of  Research  Grants  Special  Emphasis 
Panel  (SEP)  meetings: 

Purpose/ Agenda:To  review  individual 
grant  applications. 

Name  of  SEP:  Behavioral  and 
Neuiosciences. 

Z>ate.- December  12, 1996. 

Time:  9Mi  a.m. 

Place:  Holiday  Inn,  Chevy  Chase,  MD. 

Contact  Person:  Dr.  Jane  Hu,  Scientific 
Review  Administrator,  6701  Rockledge  Drive, 
Room  5168,  Bethesda,  Maryland  20892,  (301) 
435-1245. 

Name  of  SEP:  Clinical  Sciences. 

Date:  December  13, 1996. 

Time:  12KX)  p.m. 

Place:  NIH,  Rockledge  2,  Room  4134, 
Telephone  Conference. 

Contact  Person:  Dr.  Clark  Lum,  Scientific 
Review  Administrator,  6701  Rockledge  Drive, 
Room  4134,  Bethesda,  Maryland  20892.  (301) 
435-1195. 

Name  of  SEP:  Microbiological  and 
Immunological  Sciences. 

Date:  December  18, 1996. 

Time:  1:30  p.m. 

P7ace:  NIH,  Rockledge  2,  Roam  4182, 
Telephone  Conference. 

Contact  Person:  Dr..  William  Branche,  Jr., 
Scientific  Review  Administrator,  6701 
Rockledge  Drive,  Room  4182,  Bethesda. 
Maryland  20892,  (301)  435-1148. 

Name  of  SEP:  Biological  and  Physiological 
Sciences. 

Date:  December  18, 1996. 

Time:  8:30  a.m. 

Place:  NIH,  Rockledge  2,  «th  Floor 
Conference  Room. 

Contact  Person:  Dr.  Nancy  Pearson, 
Scientific  Review  Administrator,  6701 
Rockledge  Drive,  Room  6178,  Bethesda, 
Maryland  20892,  (301)  435-1047. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  above  meetings  due  to  the 
uigent  need  to  meet  timing  limitations 
imposed  by  the  grant  review  and  funding 
cycle. 

Name  of  SEP:  Biological  and  Physiological 
Sciences. 

Date:  January  6, 1997. 


Time:  3M)p.m. 

Place:  NIH,  Rockkdge  2,  Room  414«, 
Talephone  Conference. 

Contact  Person:  Dr.  Philip  Perkins, 
Scientific  Review  Administrator,  6701 
Rockledge  Drive,  Room  4148,  Bethesda, 
Maryland  20892.  (301)  435-1718. 

The  meetings  Mali  be  closed  in  accordance 
with  the  provisions  set  forth  in  sees. 
552b(c)(4)  and  552b(c)(6],  TiUe  5,  U.S.C 
Applications  and/or  proposals  and  the 
discussions  could  reveal  confidential  trade 
secrets  or  commercial  property  such  as 
patentable  material  and  personal  information 
concerning  individuals  associated  with  tlie 
applications  and/or  proposals,  the  disclosure 
of  which  would  constitute  a  clearly 
unwarranted  invasion  of  personal  i>rivacy. 
(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  93.306,  93.333,  93.337,  93.393- 
93.396,  93.837-93.844,  93.846-93.878, 
93.892, 93.893,  National  Institutes  of  Health, 
HH6) 

Dated:  November  26, 1996. 
Paula  N.  Hayes, 

Acting  Committee  Management  Officer,  NIH. 
[FR  Doc.  96-30953  Filed  12-4-46;  8:45  am) 
MUMQ  COM  414»^-M 


Division  of  Research  Qrants;  Notice  of 
Closed  Meetings 

Pursuant  to  Section  10(d)  of  the 
Federal  Advisory  Committee  Act.  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following  Divisioa 
of  Research  Grants  Special  Emphasis 
Panel  (SEP)  meetings: 

Purpose/Agenda:  To  review  individual 
grant  applications. 

Name  of  SEP:  Clinical  Sciences. 

Date:  December  12, 1996. 

Time:  1:30  p.m. 

Mace:  NIH,  Rockledge  2,  Room  4136, 
Telephone  Conference. 

Contact  Person:  Dr.  Gordon  Johnson, 
Scientific  Review  Administrator,  6701 
Rockledge  Drive,  Room  4136,  Bethesda, 
Maryland  20892,  (301)  435-1212. 

Name  of  SEP:  Clinical  Sciences. 

Date:  December  18, 1996. 

Time:  1:00  p.m. 

Hace:  NIH,  Rockledge  2,  Room  4136, 
Telephone  Conference. 

Contact  Person:  Dr.  Gordon  Johnson, 
Scientific  Review  Administrator,  6701 
Rockledge  Drive,  Room  4136,  Bethesda, 
Maryland  20892,  (301)435-1212. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  above  meetings  due  to  the 
urgent  need  to  meet  timing  limitations 
imposed  by  the  grant  review  and  funding 
cycle. 

The  meetings  will  be  closed  in  accordance 
with  the  provisions  set  forth  in  sees. 
552b(c)(4)  and  552b(c)(6),  Title  5  U.S.C 
'^  Application  and/at  proposals  and  the 
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discussions  could  reveal  confidential  trade 
secrets  t>r  ccRnmercial  property  such  as 
patentable  material  and  personal  information 
concerning  individuals  associated  vrith  the 
applications  and/or  proposals,  the  disclosure 
of  which  would  constitute  a  cle€U'ly 
unwarranted  invasion  of  personal  privacy. 
(Catalog  of  Federal  Domestic  Assistance 
Pro-am  Nos.  93.306,  93.333,  93.337,  93.393- 
93.396,  93.837-93.S44,  93.846-93.878, 
93.892,  93.893,  National  Institutes  of -Health, 
HHS) 

Dated:  November  26. 1996. 
Paula  N.  Hayes, 

Acting  Committee  Management  Officer,  NIH. 
(PR  Doc.  96-30955  Filed  12-4-96;  8:45  am) 
MJJNQ  cooe  4%4^-m-m 


Division  of  Research  Grants;  Notice  of 
Closed  Meetings 

Pursuant  to  Section  10(d)  of  thQ 
Federal  Advisory  Committee  Act,  as  ■ 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following  Division 
of  Research  Grants  Special  Emphasis 
Panel  (SEP)  meetings: 

Purpose/ Agenda:  To  review  individual 
grant  applications. 

Name  of  SEP:  Microbioloffcal  and 
bnmunoiogicai  Sciences. 

Date:  December  11, 1996. 

Time:  3«)  p.m. 

Place:  NtH,  Rockledge  2,  Room  4186, 
Telephone  Conference. 

Contact  Person:  Dr.  Gerald  Liddel, 
Scientific  Review  Administrator,  6701 
Rockledge  Drive,  Room  4186,  Bethesda, 
Maryland  20892,  (301)  435-1150. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  above  meetings  due  to  the 
urgent  need  to  meet  timing  limitations 
imposed  by  the  grant  review  and  funding 
cycle. 

Name  of  SEP:  Biological  and  Physiological 
Sciences. 

Date:  December  18, 1996. 

Time:  3K)0  p.m. 

Place:  NIH.  Rockledge  2,  Room  5136, 
Telephone  Conference. 

Contact  Person:  Dr.  Sherry  Dupere, 
Scientific  Review,  Administrator,  6701 
Rockledge  Drive,  Room  5136,  Bethesda, 
Maryland  20892.  (301)  435-1021. 

Name  of  SEP:  Behavioral  and 
Neurosciences. 

Date:  December  20, 1996. 

Time:  2:00  p.m. 

Place:  NIH,  Rockledge  2,  Room  5172, 
Telephone  Conference. 

*  Contact  Person:  Dr.  Leonard  jakubcxak, 
Scientific  Review  Administrator,  6701 
Rockledge  Drive,  Room  5172,  Bethesda. 
Maryland  20892,  (301)  435-1247. 

Name  of  SEP:  Clinical  Sciences. 

Date:  December  20.  1996. 

Time:  2:00  p.m. 

Place:  NIH,  Rockledge  2,  Room  4112, 
Telephone  Conference. 

Contact  Person:  Dr.  Gopial  Sharma, 
Scientific  Review  Administrator.  6701 
Rockledge  Drive.  Room  4112.  Bethesda, 
Maryland  20892.  (301)  435-1783. 


The  meetings  wiH  be  closed  in  accordance 
with  the  provisions  set  forth  in  sees. 
552b(cK4)  and  552b(c)(6).  Tittb  5,  U.S.C 
'  Applications  and/at  proposals  and  the 
discussions  could  reveal  confidential  trade 
secrets  or  commercial  property  such  as 
patentable  material  and  personal  information 
concerning  individuals  associated  with  the 
applications  and/or  proposals,  the  disclosure 
of  which  would  constitute  a  clearly 
unwarranted  invasion  of  personal  privacy.     ' 
(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  93.306,  93.333,  93.337,  93.393- 
92.396,  93.837-93.844,  93.846-92.878, 
93.892,  93,893,  National  histitutes  of  Health, 
HHS) 

Dated:  November  26, 1996. 
PaiiJa  N.  Hayes, 

Acting  Committee  Management  Officer,  NIH. 
(PR  Doc.  96-30956  Filed  12-4-96;  8:45  am] 
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DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 

[CA-01«-87-1010-24-1A] 

Emergency  Closure  of  Public  Lands  In 
Monterey  County,  CA 

AGENCY:  Bureau  of  Land  Management, 
Department  of  the  Interior. 
ACTION:  Notice  of  emergency  closure  and 
restrictions  on  use  of  public  lands  on 
the  former  Fort  Ord  military  base  in 
Monterey  County,  Clalifomia. 

SUMMARY:  Notice  is  served  that  former 
Fort  Ord  lands  transferred  horn  the 
E)epartment  of  Defense  to  the 
Departmrait  of  the  Interior  are  closed  to 
the  following  u^es: 

1.  Motorized  vehicles  are  restricted  to 
paved  roads  north  of  Eucalyptus  Road. 
Non-street  legal  motor  vehicles  are 
prohibited  at  all  times.  Vehicles  found 
in  violation  of  these  restrictions  may  be 
towed  and  impounded  at  the  owner's 
expense.  Motor  vehicles  being  used  by 
,duly  authorized  emergency  response 
personnel,  including  police,  ambulance 
and  fire  suppression,  as  well  at  BLM 
vehicles  engaged  in  official  duties  and 
other  vehicles  authorized  by  BLM,  are 
excepted.  ^^ 

2.  Equestrian,  mountain  bike, 
pedestrian,  and  other  trail  use  is 
restricted  to  designated  roads  and  trails, 
except  as  otherwise  permitted  in  writing 
by  the  authorized  officer.  Open  trails  are 
indicated  on  BLM  trail  maps  and  are 
signed  with  trail  signs. 

3.  Trail  access  and  all  public  use  of 
some  areas  may  be  restricted  by  the 
authorized  ofRcer  as  necessary  to 
support  environmental  remediation 
efforts. 

4.  Possession,  use  and/ or  discharge  of 
any  weapons  is  prohibited.  Law 


enforcement  officials  on  official 
business  are  exempted  firom  this 
restriction. 

5.  Campfires  or  other  open  flame  fires 
are  prohibited  without  written 
permission  from  the  authorized  officer. 

6.  Use  and/or  occupancy  (including 
leaving  personal  property  unattended)  is 
prohibited  between  one-half  hour  after 
svmset  to  one-half  hour  before  siuirise 
without  the  written  permission  of  the 
authorized  officer. 

7.  Littering  and  the  disposal  of  any 
commercial,  industrial,  or  household 
waste  is  prohibited. 

8.  The  possession  or  discharge  of 
fireworks  is  prohibited. 

9.  Wood  cutting  or  the  collection  of 
down  wood  is  prohibited. 

The  above  closures  and  restrictions 
are  temporary  and  are  intended  to 
prevent  further  resource  damage,  and/or 
adverse  impacts  to  public  health  and 
safety,  pending  completion  of  an 
amendment  to  the  Hollister  Resource 
Area  Management  Plan  to  address 
management  of  these  lands. 
EFFECTIVE  DATE:  These  closures  and 
restrictions  shall  be  efiiective  on 
December  5, 1996,  and  shall  remain  in 
effect  until  rescinded  or  modified  by  the 
Authorized  Officer. 
8UPPLBMENTARY  INFORMATION:  These 
closures  and  restrictions  are  under  the 
auUiority  of  43  CFR  8364.1  and  43  CFR 
834^.2.  A  map  of  the  area  affected  by 
this  closure  order  is  on  file  and  can  be 
viewed  at  the  Hollister  Resource  Area 
Office  of  the  Bureau  of  Land 
Management.  Persons  violating  this 
closure  shall  be  subject  to  the  penalties 
provided  in  43  CFR  8360.0-7  and 
8340.0-7,  including  a  fine  not  to  exceed 
$100,000  and/ or  imprisonment  not  to 
exceed  12  months. 
FOR  FURTHER  INFORMATION  CONTACT: 
Robert  E.  Beehler,  Area  Manager, 
Hollister  Resource  Area,  20  Hamilton 
Court,  Hollister.  CA  95024,  (408)  637- 
8183. 

Robert  E.  BeeUer. 
Hollister  Area  Manager. 
IFR  Doc.  96-30994  Filed  12-4-96;  8:45  am] 
MJJNQ  oooc  mo  w  r 

[MT-e21  -07-1 320-01 ;  MTM  83859] 

Coal  Lease  Offering 

agency:  Bureau  of  Land  Management, 

Interior. 

ACTION:  Notice  of  Coal  Lease  Offering  by 

Sealed  Bid  MTM  83859— Spring  Creek 

Coal  Company. 

SUMMARY:  Notice  is  hereby  given  that 
the  coal  resources  in  the  lands  described 
below  in  Big  Horn  Coimty,  Montana, 
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will  be  offered  for  competitive  lease  by 
sealed  bid.  This  ofiisring  is  being  made 
as  a  result  of  an  application  filed  by   ' 
Spring  Creek  Coal  Company,  in 
accordance  with  the  provisions  of  the 
Mineral  Leasing  Act  of  1920  (41  Stat. 
437;  30  U.S.C.  181-287),  as  amended. 

An  Environmental  Assessment  of  the 
proposed  coal  development  and  related 
Tequirements  for  consultation,  public 
involvement  and  hearings  have  been 
completed  in  accordance  with  43  CFR 
3425.  The  results  of  these  activities  were 
a  finding  of  no  significant 
environmental  impact. 

The  tract  will  be  leased  to  the 
qualified  bidder  of  the  highest  cash 
amount  provided  that  the  high  bid 
meets  the  fair  market  value  of  the  coal 
resource.  The  minimum  bid  for  the  tract 
is  $100  per  acre,  or  fraction  thereof.  No 
bid  that  is  less  than  $100  per  acre,  or 
fraction  thereof,  will  be  considered.  The 
minimum  bid  is  not  intended  to 
represent  fair  market  value.  The  fair 
market  value  will  be  determined  by  the 
authorized  officer  after  the  sale. 

Coal  Offered:  The  coal  resource  to  be 
ofiiered  consists  of  all  recoverable 
reserves  in  the  following-described 
lands: 

T.  8S..  R.  39E..P.M.M., 
Sec.  22:  E'/zSW'ASW'A; 
Sec  25:  SWASWA; 
Sec.  26:'S'/jNEV«NEV4SWV«, 

NWV«NEV4SWV4,  N'/iSWV4NEV4SWV4, 

SEV4NEV4SWV4.  N'/iN'/iNWV4SWV4, 

SV2NEV4NWV4SWV4, 

SEV4NWV4NWV4SWV4, 

NfE'ASE'ANW'ASW'A,  SViNW'ASE'A, 

N'/2SV;iSWV4SEV4,  SEV4NEV«SWV4SEV4, 

NV2SEV4SEV4.  NEV4SWV4SEV4SEV4, 

N'/iSE'ASE'/iSE'A; 
Sec.  27:  N'/iSW'ANE'A, 

N'/tS'/iSW'ANE'A,  SEV4SEV4SWV4NEV4. 

S%NWV4SEV4NEV4,  SV^jSB'ANEV.. 

E'ANW'ANW'/.,  N'/iNEV4SEV4NWV4, 

SE'ANE'ASE'ANWV*. 

NEViNW'ASE'ANW'A. 

NE'ANE'ANE'ASEV,. 
T.  8S..  R.  40E.,P.M.M. 

Sec.  30: 3V2NWV4NEV4SWV4. 

S'ANE'ASW'A,  SWV4hJWV4SEV4, 

WViSW'ASPA,  W'/2SEV4SWV4SEV4. 

Containing  320.00  acres. 
Big  Horn  County,  Montana. 

Rental  and  Royalty:  A  lease  issued  as 
a  result  of  this  offering  will  provide  for 
payment  of  an  annual  rental  of  $3  per 
acre,  or  fraction  thereof;  and  a  royalty 
payable  to  the  United  States  of  12.5 
percent  of  the  value  of  coal  mined  by 
surface  methods  and  8.0  percent  of  Uie 
value  of  coal  mined  by  underground 
methods.  The  value  of  the  coal  shall  be 
determined  in  accordance  with  30  CFR 
206. 

Date:  The  lease  sale  will  be  held  at 
11:00  a.m.,  Friday,  January  10.  1997,  in 
the  Conference  Room  on  the  Sixth  Flow 


of  the  Granite  Tower  Building,  Bureau 
of  Land  Management,  222  North  32nd 
Street,  Billings,  Montana  59101. 

Bids:  Sealed  bids  must  be  submitted 
on  or  before  10:00  a.m.,  Friday.  January 
10, 1997,  to  the  cashier.  Bureau  of  Land 
Management,  Montana  State  Office, 
Second  Floor,  Granite  Tower  Building, 
222  North  32nd  Street,  Post  Office  Box 
36800,  Billings,  Montana  59107-6800. 
The  bids  should  be  sent  by  certified 
mail,  return  receipt  requested,  or  be 
hand-delivered.  The  cashier  will  issue  a 
receipt  for  each  hand-delivered  bid. 
Bids  received  after  that  time  will  not  be 
considered. 

SUPPt,BieirARY  mFORMATION:  Bidding 
instructions  for  the  offered  tract  are 
included  in  the  Detailed  Statement  of 
Lease  Sale.  Copies  of  the  statement  and 
the  proposed  coal  leas9  are  available  at 
the  Montana  State  Office.  Casefile 
documents  are  also  available  for  public 
inspection  at  the  Montana  State  Office. 

Dated:  November  22. 1996. 
Thomas  P.  Lonnie, 

Deputy  State  Director,  Divimon  of  Resources. 
|FR  Doc.  96-30978  Filed  12-04-96;  8:45  am] 
BIULJNGOOOC  OIO-OH-P 

[UT-4)60-07-131(MW] 

Notice  of  Extension  of  Time  To 
Comment  on  Draft  Price  Coalt}ed 
Methane  Environmental  Impact 
Statement 

agency:  Bureau  of  Land  Management, 

Department  of  Interior. 

ACTION:  Notice  of  extension  of  time  to 

comment  on  draft  price  coalbed 

methane  environmental  impact 

statement. 

summary:  Notice  of  Availability  of  the 
Draft  Price  Coalbed  Methane  EIS  Was 
announced  in  Federal  Register/  VoL  61, 
No.  194/  Friday,  October  4, 1996/  52055 
with  a  public  comment  closing  date  of 
December .2, 1996.  The  comment  closing 
date  has  been  extended  to  January  3, 
1997. 

ADDRESSES:  Written  comments  on  the 
DEIS  should  be  addressed  to:  Kate 
Kitchell,  Moab  Field  Office  Manager, 
Bureau  of  Land  Management,  82  East 
Dogwood,  Moab,  Utah,  84532. 
FOR  FURTHER  INFORMATION  CONTACT: 
Daryl  Trotter,  Project  Coordinator,  Moab 
Field  Office,  Bureau  of  Land 
Management,  82  East  Dogwood,  Moab, 
Utah,  84532,  (801)  259-6111. 

Dates:  November  26, 1996. 
BradPaliMr, 

Acting  District  Manager. 

[FR  Doo  96-30980  Filed  12-4-96;  8:45  am) 

BIUJNQ  COOE  43M>-00-P 


INTERNATIONAL  TRADE 
COMMISSION 

Sunshine  Act  Meeting 

TIME  AND  DATE:  December  18, 1996  at 

10:00  a.m. 

PLACE:  Room  101,  500  E  Street  S.W^   ' 

Washington.  DC  20436. 

STATUS:  Open  to  the  public. 

MATTERS  TO  BE  CONSIOERED: 

1.  Agenda  for  future  meeting. 

2.  Minutes. 

3.  Ratification  List. 

4.  Inv.  Nos.  731-TA-753-756  (Prettaninaiy) 
(Cut-to-Length  Carbon  Steel  Plate  from 
China,  Russia,  South  Africa,  and  Ukraine) — 
brie6ng  and  vote. 

5.  Outstanding  action  jackets:  none. 

In  accordance  with  Commission 
policy,  subject  matter  Usted  above,  not 
disposed  of  at  the  scheduled  meeting, 
may  be  carried  over  to  the  agenda  of  the 
following  meeting. 

Issued:  December  3,  1996. 

By  order  of  the  Commission. 
Donna  R.  Koelinlcs, 
Secretary. 
[PR  Doc.  96-31148  Filed  12-3-96;  3:56  pm| 

BHJJNQCOOE  7O20-Q2-P 


DEPARTMENT  OF  JUSTICE 

Police  Corps  Program  Implementation; 
State  Plans  Submission 

AQB«CY:  Office  of  the  Police  Corps  and 
Law  Enforcement  Education,  Office  of 
Community  Oriented  Policing  Services, 
Department  of  Justice. 
ACTION:  Notice  of  availabihty. 

summary:  Hie  Department  of  Justice 
invites  th6  submission  of  State  Plans  for 
the  implementation  of  the  Police  Corps. 
The  Police  Corps  provides  scholarships 
and  financial  assistance  for  educational 
expenses  to  qualified  individuals  in 
participating  States  in  return  for  a 
commitment  to  devote  four  years  of 
service  as  a  member  of  a  State  or  local 
poUce  force.  All  States  of  the  United 
States,  the  District  of  Columbia,  the 
Commonwealth  of  Puerto  Rico,  the 
Virgin  Islands,  American  Samoa.  Guam, 
the  Commonwealth  of  the  Northern 
nana  Islands  are  eligible  to  submit  a 
itatePlan. 

DATES:  Invitations  to  submit  a  State  Plan 
and  background  materials  will  be 
mailed  to  the  chief  executives  of  eUgible 
States  and  other  jurisdictions  during  the 
week  of  November  18, 1996.  State  Plans 
for  the  FY  1997  PoUce  Corps  ^ould  be 
submitted  by  January  31, 1997. 
ADDRESSES:  State  Plans  should  be 
submitted  to  Sampson  Annan.  Project 


r 


64532 
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Director,  Office  of  the  Police  Corps  and 
Law  Enforcement  Education,  Office  of 
Community  Oriented  Policing  Services, 
U.S.  Department  of  Justice.  1100 
Vermont  Avenue,  N.W.,  Washington, 
DC  20530. 

FOR  RIRTHER  MFORttATION  OONTACT: 
Questions  regarding  preparation  of  a 
State  Plan  should  be  directed  to 
Sampson  Annan,  Project  Director,  at 
(202)  615-9581.  General  inquiries 
regarding  the  Police  Corps  should  be 
directed  to  the  Department  of  Justice 
Crime  Bill  Response  Center,  (202)  307- 
.  1480  or  1-80O-421-6770. 

Dated:  November  25. 1996. 
Jeaaph  E.  Brami, 
Director. 
(FR  Doc.  9ft-30988  Filed  12-4-96;  8:45  ami 

iatWO  COM  44ie-AT-M 


Notice  of  Lodging  of  Consent  Order 
Pursuant  to  the  Comprehensive 
Environmental  Response, 
Compensatioa  and  Liability  Act 

Notice  is  hereby  given  that  a  proposed 
Consent  Decree  in  United  States  v. 
BASF  Corporation,  et  al.,  Qvil  Action 
No.  96-CV-75279-DT,  has  been  lodged 
with  the  United  States  District  Court  for 
the  Eastern  District  of  Michigan  on 
November  18, 1996. 

The  Consent  Decree  resolves  the 
claims  alleged  against  35  parties  under 
the  Comprehensive  Environmental 
Response,  Compensation  and  Liability 
Act,  42  U.S.C.  9601  et  seq.  The 
proposed  Consent  Decree  provides  for 
the  payment  by  these  settling  "parties  of 
$14,564,000  of  the  United  States' 
response  costs  at  the  Metamora  Landfill 
Site,  located  in  Metamora  Towjiship, 
Lapeer  County.  Michigan  ("the  Site"). 

■  The  Department  of  Justice  will  receive 
for  a  period  of  thirty  (30)  days  from  the 
date  of  this  publication  comments 
relating  to  the  proposed  Consent  Decree. 
Comments  should  be  addressed  to  the 
Assistant  Attorney  General  of  the 
Environment  and  Natural  Resources 
Division.  U.S.  Department  of  Justice, 
P.O.  Box  7611.  Washington.  D.C.  20044. 
and  shoiild  refer  to  the  United  States  v. 
BASF  Corporation,  et  al..  D.J.  Ref  90- 
11-3-289C. 

The  proposed  Consent  Decree  may  be 
examined  at  the  office  of  the  United 
States  Attorney  for  the  Eastern  District 
of  Michigan,  Suite  2300.  211  West  Fort 
Street.  Detroit.  MI  48226.  at  the  Office 
of  Regional  Counsel,  United  States 
Enviroimiental  Protection  Agency, 
Region,  V,  200  West  Adams  Street, 
Chicago,  Illinois  60606,  and  at  the 
Consult  Decree  Library,  1120  G  Street, 
N.W.,  4th  Floor,  Washington.  D.C 


20005,  (202)  624-0892.  A  copy  of  the 
proposed  Consult  Decree  may  also  be 
obtained  in  pwsonjbr  by  mail  from  the 
Consent  Deo-ee  Library.  In  requesting  a 
copy,  please  enclose  a  check  in  the 
amoimt  of  $14.75  (25  cents  per  page 
reproduction  costs)  payable  to  the 
"Consent  Decree  Library." 
}oel  GroM, 

Chief,  Environmental  Enforcement  Section, 
Environment  and  Natural  Resources  Division. 
(FR  Doc.  96-30985  Filed  12-4-96;  8:45  am] 
MJJNQ  COM  4410-1«-M 


Notice  of  Lodging  of  Consent  Decree 
Pursuant  to  the  Comprehensive 
Environmental  Reeponse, 
Compensation  and  Liability  Act 

Notice  is  hereby  given  that  on 
November  21, 1996.  a  proposed  Consent 
Decree  In  United  States  v.  Sheller  Globe 
Corporation  et  al..  Cxv\\  No.  1:96-CV- 
927,  was  lodged  with  the  United  States 
District  Court  for  the  Western  District  of 
Michigan.  This  consent  Decree  resolves 
specified  claims'against  sixty-three  (63) 
parties  ("Settling  Defendant")  under  the 
Comprehensive  Environmental 
Response,  Compensation  and  Liability 
Act  of  1980,  as  amended,  42  U.S.C.  9601 
et  seq.  ("CERCLA ')  relating  to  the  Auto 
Ion  Superfund  &te  ("Site")  in    ;' 
Kalamazoo. 

The  Consent  Decree  requires  the 
sixty-three  Settling  Defendants  to  design 
smd  implement  the  Second  Operable 
Unit  remedy  selected  by  the  United 
States  Environmental  Protection  Agency 
("U.S.  EPA"),  which  addresses 
groundwater  contamination  at  the  Site. 
The  estimated  present  value  of  the 
groundwater  remedy  is  approximately 
$565,000.  The  Consent  Decree  also 
requires  the  Settling  Defendants  to 
reimburse  the  Superfund  in  the  amoimt 
of  $360,000,  plus  prejudgment  interest, 
for  the  United  States'  past  costs,  and  to 
pay  certain  future  response  costs, 
including  U.S.  EPA's  future  oversight 
costs,  to  be  incurred  by  the  United 
States  relating  to  the  Site. 

The  Department  of  Justice  will  receive 
for  a  period  of  thirty  (30)  days  from  the 
date  of  this  publication  comments 
relating  to  the  Consent  Decree. 
Comments  should  be  addressed  to  the 
Assistant  Attorney  General  of  the 
Environment  and  Natiiral  Resources 
Division,  Department  of  Justice, 
Washington.  D.C.  20530.  and  should 
refer  in  Uruted  States  v.  Sheller  Globe 
Corporation  et  al.,  D.J.  Ref.  90-11-2- 
1107. 

The  Consent  Decree  may  be  examined 
at  the  Office  of  the  United  States 
Attorney.  Western  District  of  Michigan. 
Gerald  R.  Ford  Federal  Building  and 


Courthouse.  110  Michigan  Street.  N.W.. 
Room  399,  Grand  Rapids,  Michigan 
49503,  at  the  Region  V  Office  of  the 
Environmental  Protection  Agency,  200 
West  Adams  Street,  Chicago,  Ulinuis. 
and  at  the  Consent  Decree  Library,  1120 
G  Street.  N.W.,  4th  Floor,  Washington. 
D.C.  20005.  (202)  624-0892.  A  copy  of 
the  proposed  Consent  Decree  may  be 
obtained  in  person  or  by  mail  from  the 
Consent  I3eaee  Library.  1120  G  Street. 
N.W.,  4th  Floor.  Washington,  D.C. 
20005.  In  requesting  a  copy,  please 
enclose  a  check  in  the  amount  of  $26.75 
(25  cents  per  page  reproduction  cost) 
payable  to  the  Consent  E)ecree  Library. 
Bmoe  S.  GeOiar. 

Deputy  Chief  Environmental  Enforcement 
Section,  Environment  and  Natural  Resources 
Division. 

[FR  Doc.  96-30987  Filed  12-4-^96;  8:45  am] 
MXMQ  COM  44ie-16-a 


Antitrust  Dhrlslon 

Notice  Pursuant  to  the  National 
Cooperathre  Reeearch  and  Production 
Act  of  1903  PNQV  Electrical  and 
Electronics  Technical  Team 

Notice  is  hereby  given  that,  on 
October  30, 1996,  pursuant  to  Section 
6(a)  of  the  National  Cooperative 
Research  and  Production  Act  of  1993. 
15  U.S.C  4301  et  seq.  ("the  Act"), 
General  Motors  Corporation  filed 
notifications  simultaneously  with,  the 
Attorney  General  and  the  Federal  Trade 
Commission  disclosing  (1)  the  identities 
of  the  parties  to  and  (2)  the  nature  and 
objectives  of  a  research  and 
development  venture.  The  notifications 
were  filed  for  the  purpose  of  invoking 
the  Act's  provisions  limiting  the 
recovery  of  antitrust  plaintiffs  to  actual 
damages  under  specified  circumstances. 
Pursuant  to  Section  6(b)  of  the  Act,  the 
identities  of  the  parties  are  General 
Motors  Corporation,  Detroit,  MI; 
Chrysler  Corporation.  Auburn  Hills.  MI; 
and  Ford  Motor  Company,  Dearborn, 
MI. 

The  parties  have  establi^ed  an 
Electrical  and  Electronics  Technical 
Team  to  conduct  joint  research  on 
electrical  and  electronic  devices  for 
applications  in  technologically 
advanced  vehicles  that  can  meet  the 
goals  of  the  Partnership  for  a  New 
Generation  of  Vehicles  (PNGV).  PNGV  is 
the  joint  eflbrt  of  Federal  Govenmient 
and  the  U.S.  Auto  Industry  to  develop 
affordable,  fuel-efficient,  low-emission 
automobiles  that  meet  today's 
performance  standards.  The  objective  of 
the  joint  effort  is  to  develop  advanced 
electrical  and  electronic  devices  that 
Can  significantly  improve  vehicle 
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performance  with  high  dynamic 
response  and  improve  fuel  economy. 
The  results  of  this  rese'arch  can  be 
applied  in  such  areas  as  battery 
charging,  electric  steering  assist,  high 
intensity  lighting,  active  suspension,  air 
conditioning,  regenerative  braking  and 
electric  propulsion.  To  accomplish  this 
objective,  the  Parties,  working  closely 
with  various  government  entities, 
suppliers,  and  universities,  will  conduct 
research  on  various  electrical  and 
electronic  breakthrough  technologies, 
including  power  electronic  control 
systems,  adjustable-speed  drives,  power 
inverters,  semi-conductors,  and 
advanced  motor/generatw  technologies 
and  perform  other  acts  allowed  by  the 
National  Cooperative  Research  and 
Production  Act  that  would  advance 
these  goals. 

Contact:  Steven  J.  Cemak,  General 
Motors  Corporation  Legal  Staff,  3031 
West  Grand  Boulevard,  P.O.  Box  33122, 
M.C.  482-207-700,  Detroit,  MI  48232. 
(313)974-7735. 
Constance  K.  Robinson, 
Director  of  Operations,  Antitrust  Division. 
IFR  Doc  96-30981  Filed  12-4-96;  8:45  am] 

BIUMO  OOOE  4410-11-M 


Notice  Pursuant  to  the  National 
Cooperative  Research  and  Production 
Act  of  199a— PNQV  Manutacturing 
Technical  Team 

Notice  is  hereby  given  that,  on 
October  30, 1996,  pursuant  to  Section 
6(a)  of  the  National  Cooperative 
Research  and  Production  Act  of  1993, 
15  U.S.C.  4301  et  seq.  ("the  Act"), 
General  Motors  Corporation  filed 
notiHcations  simultaneously  with  the 
Attorney  General  and  the  Federal  Trade 
Commission  disclosing:  (1)  the 
identities  of  the  parties  to:  and  (2)  the 
nature  and  objectives  of  a  research  and 
development  venture.  The  notifications 
were  filed  for  the  purpose  of  invoking 
the  Act's  provisions  limiting  the 
recovery  of  antitrust  plaintiffs  to  actual 
damages  under  specified  circumstances. 
Pursuant  to  Section  6(b)  of  the  Act,  the 
identifies  of  the  parties  are  General 
Motors  Corporation,  Detroit,  MI; 
Chrysler  Corporation,  Auburn  Hills,  MI; 
and  Ford  Motor  Company,  Dearborn, 
MI. 

The  parties  have  established  a 
Manufactiuing  Technical  Team  to 
conduct  joint  research  necessary  to 
develop  methods  of  producing  in  high 
volume  and  at  an  affordable  cost 
technologically  advanced  vehicles  that 
can  meet  the  goal»  of  the  Partnership  for 
a  New  Generation  of  Vehicles  (PNGV). 
PNGV  is  the  joint  effort  of  the  Federal 
Government  and  the  U.S.  Auto  Industry 


to  develop  affordable,  fuel-efficient, . 
low-emission  automobiles  that  meet 
today's  performance  standards.  The 
objective  of  this  joint  effort  is  to 
improve  national  competitiveness  by 
significantly  upgrading  U.S. 
manufacturing  technology  by  reducing 
costs,  lead  times  and  environmental 
impact  while  improving  quality.  To 
accomplish  this  objective,  the  parties, 
working  in  conjunction  with 
government  entities,  suppliers  and 
universities,  will  conduct  research  on: 
(1)  generic  manufacturing  and  design 
technologies  that  reduce  the  cost  and 
time  to  bring  product  innovations  to 
market,  including  design  from 
manufacturing,  rapid  prototyping, 
intelligent  processes,  and  agile/flexible 
manufacturing;  and  (2)  breakthrough 
vehicle  enabling  technologies  that 
support  affordable,  high  quality 
production  of  technologies  used  in  the 
design  of  breakthrough  vehicles,  such  as 
fuel  cells,  flywheels,  ceramic  turbine 
components  and  advanced  batteries. 
The  parties  may  also  perform  other  acts 
allowed  by  the  Act  that  would  advance 
these  goals. 

Contact:  Steven  J.  Cemak,  General 
Motors  Corporation  Legal  Staff,  3031 
West  Grand  Boulevard,  P.O.  Box  33122, 
M.C.  482-207-700,  Detroit  Michigan 
48232,  (313)  974-7735. 
Constance  K.  Robinson, 
Director  of  Operations,  Antitrust  Division. 
[PR  Doc.  96-30984  Filed  12-4-96;  8:45  am] 

BILUNG  COOC  4410-11-M 


Notice  Pursuant  to  the  National 
Cooperative  Research  and  Production 
Act  of  1993  PNGV  Mechanical  Energy 
Storage  Technical  Team 

Notice  is  hereby  given  that,  on 
October  30, 1996,  pursuant  to  Section 
6(a]  of  the  National  Cooperative 
Research  and  Production  Act  of  1993, 
15  U.S.C.  §4301  et  seq.  ("the  Act"), 
General  Motors  Corporatioa  filed 
notifications  simultaneously  with  the 
Attorney  General  and  the  Federal  Trade 
Commission  disclosing  (1)  the  identities 
of  the  parties  to  and  (2)  the  nature  and 
objectives  of  a  research  and 
development  venture.  The  notifications 
were  filed  for  the  purpose  of  invoking 
the  Act's  provisions  limiting  the 
recovery  of  antitrust  plaintiffs  to  actual 
damages  under  specified  circumstances. 
Pursuant  to  Section  6(b)  of  the  Act,  the 
identities  of  the  parties  are  General 
Motors  Corporation,  Detroit,  MI; 
Chrysler  Corporation,  Auburn  Hills,  MI; 
and  Ford  Motor  Company,  Dearborn, 
MI. 

The  parties  have  established  a 
Mechanical  Energy  Stcnage  Technical 


Team  to  conduct  joint  research  aimed  at 
developing  and  demonstrating  viability 
of  lightweight,  compact  high  power 
energy  stonge  devices,  capable  of 
storing  and  releasing  energy  at  high 
power  levels  at  very  high  levels  of 
efficiency  in  automotive  applications. 
The  research  and  development  activities 
of  this  group  involve  efforts  to  develop 
flywheel  energy  storage  systems, 
including  efforts  to  develop  hghtweight, 
high  strength  materials,  nearly 
frictionless  bearings,  and  vehicle 
mounting  systems  for  flywheels. 
Flywheel  research  also  includes 
containment  and  safety  in  the  event  of 
failure  or  crash  and  reducing  the  cost  of 
these  devices.  In  addition  to  flywheels, 
the  team  may  also  conduct  research  and 
development  on  other  mechanical 
energy  storage  systems,  such  as 
hydraulic/pneumatic  systems.  Research 
on  the^  systems  would  include 
developing  advanced  energy  storage 
accumulators,  improved  hydraulic 
pump/motor  combinations,  and  system 
integration.  The  results  of  these  efforts 
will  support  the  Partnership  for  a  New 
Generation  of  Vehicles  (PNGV)  and  help 
the  parties  better  meet  the  expected 
needs  of  their  respective  customers 
worldwide.  PNGV  is  the  joint  effort  of 
the  Federal  Government  and  the  U.S. 
auto  industry  to  develop  affordable, 
fuel-eflicient,  low-emission  automobiles 
that  meets  today's  performance 
standards.  To  meet  these  objectives,  the 
parties  will  collect,  exchange  and 
analyze  research  information,  interact 
with  government  agencies,  imiversities. 
suppliers  and  other  interested  entities 
and  perform  other  acts  allowed  by  the 
Act  d»at  would  advance  these  goals. 
Contact:  Steven  J.  Cemak.  General 
Motors  Corporation  Legal  Staff,  3031 
West  Grand  Blvd,  P.O.  Box  33122. 
Detroit,  MI  48232,  (313)  974-7735. 
Constance  K.  Robinson, 
Director  of  Operations,  Antitrust  Division. 
IFR  Doc  96-30983  Filed  12-4-96;  8:45  ami 

BKJJNQ  COOK  44ie-11-M 


Notice  Pursuant  to  the  National 
Cooperative  Research  and  PixKiuction 
Aot  of  1993— PNGV  Systems  Analysis 
Technical  Team 

Notice  is  hereby  given  that,  on 
October  30, 1996.  pursuant  to  Section 
6(a)  of  the  National  Cooperative 
Research  and  Production  Act  of  1993, 
15  U.S.C.  4301  etseq.  ("the  Act"). 
General  Motors  Corporation  filed 
notifications  simultaneously  with  the 
Attomey  General  and  the  Federal  Trade 
Commission  disclosing:  (1)  the 
identities  of  the  parties  to;  and  (2)  the 
nature  and  objectives  of  a  research  and 


64534 


Federal  Register  /  .VoL  61,  No.  235  /  Thursday.  December  5,  1996  /  Notices 


development  venture.  The  notifications 
were  filed  for  the  purpose  of  invoking 
the  Act's  provisions  limiting  the 
recovery  of  antitrust  plaintifiis  to  actual 
damages  under  specified  circwmstances. 
Pursuant  to  Section  6(b)  of  th6  Act,  the 
identities  of  the  parties  are  General 
Motors  Qvporation.  Detroit.  MI; 
Chrysler  Corporation,  Auburn  Hills,  MI; 
and  Ford  Motor  Company,  Dearborn. 
MI. 

The  Systems  Analysis  Technical 
Team  will  conduct  joint  research 
necessary  to  develop  technologically 
advanced  vehicles  that  can  meet  the 
goals  of  the  Partnership  for  a  New 
Generation  of  Vehicles  (PNGV).  PNGV  is 
the  joint  effort  of  the  Federal 
Government  and  the  U.S.  auto  industry 
to  develop  affordable,  fuel-efficient, 
low-emission  automobiles  that  meet 
today's  performance  standards.  The 
objective  of  this  joint  activity  is  to 
reduce  significantly  the  cost  and  time 
needed  to  develop  complex  automotive 
systems  by:  (1)  conducting  rapid,  cost- 
efficient  analysis  and  assessment  of 
vehicle  concepts  and  supporting 
technology  options;  and  (2)  developing 
advanced  analytical/computational 
capability  to  enable  the  accurate 
analysis  of  concept  vehicles  and 
production  prototypes  once  overall 
designs  and  componentysystem 
technologies  have  been  selected.  To 
accomplish  this  objective,  the  Parties, 
working  in  conjimction  with 
government  entities  and  universities, 
will  develop  modeling  and  analysis 
methods  covering  component  and 
system  optimization  techniques 
applicable  to  PNGV.  These  will  form  the 
basis  for  a  comprehensive  systems 
analysis  capability  to  be  jointly 
developed  by  government  and  industry. 
The  Parties  may  also  perform  other  acts 
allowed  by  the  Act  that  would  advance 
these  goals. 

Contact:  Steven  ).  Cemak,  General 
Motors  Corporation  Legal  Staff,  3031 
West  Grand  Boulevard,  P.O.  Box  33122. 
M.C  482-207-700.  Detroit.  MI  48232, 
(313) 974-7735. 


Dinctor  of  Operations,  Antitrust  Division. 
(PR  Doc.  9&-30982  Filed  12-4-96;  8:45  am] 
I  COM  Mie-n-M 


United  Statee  Parole  Commiaslon 

Sunshine  Act  Meeting 

Public  Announcement 

Pursuant  To  The  Government  In  the 
Sunshine  Agt  (Public  Law  94-409)  |5 
U.S.C  Section  552b). 


;  AND  DATE:  1:30  p.m.,  Tuesday. 
December  3, 1996. 

PLACE:  5550  Friendship  Boulevard, 
Suite  400,  Chevy  Chase,  Maryland 
20815. 

STATUS:  Open. 

MATTERS  TO  BE  CON8I0ERB):  The 
following  matters  have  been  placed  on 
the  agenda  for  the  open  Parole 
Commission  meeting: 

1.  Approval  of  minutes  of  previous 
Commission  meeting. 

2.  Reports  from  the  Chairman. 
Commissioners,  Legal,  Chief  of  Staff, 
Case  Operations,  and  Administrative 
Sections. 

3.  Proposal  for  Special  ComputO' 
Condition. 

AGENCY  CONTACT:  Tom  Kowalski,  Caae 
Operations,  United  States  Parole 
Conmiission,  (301)  492-5982. 

IDecember  2. 1996. 

Michael  A.  Stover,  v 

General  Counsel,  U.S.  Parole  Commission. 
(FR  Doc.  9e-31042  Filed  12-3-96;  11:01  ami 
MUMa  COM  4«1»«-M 


Sunshine  Act  Meeting 

Public  Announcement  ■  - ;' 

Pursuant  to  the  Government  in  the 
Sunshine  Act  (Public  Law  94-409) 
(5  U.S.C  Section  552bj. 

DATE  AND  TMME:  9:30  a.m.,  Tuesday, 
December  3, 1996. 

PLACE:  5550  Friendship  Boulevard, 
Suite  400,  Chevy  Chase,  Maryland 
20815. 

STATUS:  Closed — Meeting. 

MATTERS  CONSIDEREO:  The  following 
matter  will  be  considered  during  the 
closed  portion  of  the  Commission's 
Business  Meeting: 

Appeal  to  the  Commission  involving 
approximately  seven  cases  decided  by  the 
National  Commissioners  pursuant  to  a 
reference  under  28  CFR  2.27.  These  cases 
were  originally  heard  by  an  examiner  panel 
wherein  inmates  of  Federal  prisons  have 
applied  for  parole  or  are  contesting 
revocation  of  parole  or  mandatory  release. 

AOBUCY  contact:  Tom  Kowalski,  Case 
Operations,  United  States  Parole 
Commission,  (301)  492-5962. 

Dated:  December  2, 1996. 
MiduMl  A  Aiyver, 

General  Counsel,  U.S.  Parole  Commission. 
[FR  Doc.  96-31043  Filed  12-3-96;  11.-01  am] 

BNJJNa  OOM  4410-«1-M 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

American  Tourister,  A/K/A  SanMonite; 
TA-W-^.492,  JackaonviHe,  Florida; 
TA-W-32,403,  Warren,  Rhode  Island; 
Amended  Certification  Regarding 
Eligibility  To  Apply  for  Worker 
Adjustment  AssistaiKe 

In  accordance  with  Section  223  of  the 
Trade  Act  of  1974  (19  U.S.C.  2273)  the 
Department  of  Labor  issued  a  Notice  of 
CertiHcation  Regarding  Eligibility  to 
Apply  for  Worker  Adjustment 
Assistance  on  August  21, 1996, 
applicable  to  workers  of  American 
Tourister  located  in  Jacksonville, 
Florida  and  Warren,  Rhode  Island.  The 
notice  was  published  in  the  Federal 
Register  on  September  13,  1996  (61  FR 
48504). 

At  the  request  of  the  company,  the 
Department  reviewed  the  certification 
for  workers  of  the  subject  firm.  New 
findings  show  that  American  Tourister 
is  a  division  of  Samsonite.  Some  of  the 
workers  at  the  subject  firms'  production 
facilities  have  had  their  UI  taxes 
reported  to  the  UI  tax  account  for 
Samsonite. 

The  intent  of  the  Department's 
certification  is  to  include  all  wwkers  of 
American  Tourister  who  were  afflBcted 
by  increased  imports.  Accordingly,  the 
Ctepartment  is  amending  the  worker 
certification  to  include  Samsonite. 

The  amended  notice  applicable  to 
TA-W-32,492  and  TA-W-32.493  is 
hereby  issued  as  follows: 

All  workers  of  American  Tourister  also 
luK>wn  as  Samsonite.  Jacksonville,  Florida 
(TA-W-32.492)  and  Warren,  Rhode  Island 
(TA-W-32,493),  who  became  totally  or 
partially  separated  from  employment  on  or 
after  June  11, 1995,  are  eligible  to  apply  for 
adjustment  assistance  under  Section  223  of 
the  Trade  Act  of  1974. 

Signed  at  Washington,  D.C  this  22nd  day 
of  November  1996. 
KBaseU  T.  Kile, 

Proffxjm  Manager,  Policy  and  Reemployment 
Services,  Office  of  Trade  Adjustment 
Assistance. 
[FR  Doc  96-30914  Filed  12-4-96;  8:45  am] 

OOOK  4610-30-M 


[rWA-W-32,660,  etc.] 

Amoco  Exploration  and  Production,  at 
al.;  Amended  Certification  Regarding 
EHgMlity  To  Apply  for  Worker 
Adjustment  Assistance 

^-lA  the  matter  of:  TA-W-32. 660  Amoco 
Exploration  and  Production  Headquartered 
in  Chicago.  Illinois;  and  TA-W-32.  660A, 
Houston,  Texas,  including  Amoco  shared* 
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Services  operating  at  any  of  the  following 
units  and  locations. 

Operating  the  following  units:  US 
Operations  Group,  Permian  Basin  Business 
Unit,  Southeast  Business  Unit,  Natural  Gas 
Group,  Natural  Gas  Liquids  Business  Unit, 
E&P  Technology  Group  and  operating  in  the 
following  states: 

TA-W-32,660B  Alabama  •''■ 

TA-W-32,660D  Colorado 
TA-W-32,660F  Louisiana 
TA-W-32.660H  Mississippi 
TA-W-32,660J  Oklahoma 
TA-W-32,660C  Arkansas 
TA-W-32,660E  Kansas 
TA-W-32.660G  Michigan 
TA-W-32,660I  New  Mexico 
TA-W-32,660K  Texas  and  Tulsa  Research 

Center  operating  in  Oklahoma  and  o^hore 

business  unit. 

At  locations  in  the  following  states: 
TA-W-32,660L  Louisiana,  TA-W-32,660, 

TA-W-32,660M  Texas  and  operating  the 

following  units: 
Mid-Continent  Business  Unit 
Northwestern  U.S.  Business  Unit 
Southern  Rockies  Business  Unit 

Operating  in  the  following  States: 

TA-W-32,660N  Colorado 
TA-W-32,660P  New  Mexico 
TA-W-32,660R  Texas 
TA-W-32,660T  Wyoming 
TA-W-32.660O  Kansas 
TA-W-32,660Q  Oklahoma 
TA-W-32,660S  Utah 
TA-W-32,660U  Alaska. 

In  accordance  with  Section  223  of  the 
Trade  Act  of  1974  (19  U.S.C.  2273)  the 
Department  of  Labor  issued  a  Notice  of 
Certification  Regarding  Eligibility  to 
Apply  for  Worker  Adjustment 
Assistance  on  September  30, 1996, 
applicable  to  all  workers  of  Amoco 
Exploration  and  Production, 
headquartered  in  Chicago,  Illinois  and 
Houston,  Texas,  operating  various 
business  units  in  various  States.  The 
notice  was  published  in  the  Federal 
Register  on  October  16, 1996  (61  FR 
53936). 

At  the  request  of  the  company,  the 
Department  reviewed  the  certification 
for  workers  of  the  subject  firm. 
Company  officials  report  that  the  subject 
firms'  entity,  Amoco  Shared  Services, 
was  excluded  from  the  worker 
certification.  Workers  at  Amoco  Shared 
Services  provided  consulting,  technical 
and  administrative  and  support  staff 
services  to  each  of  the  Amoco 
exploration  and  producing  -  •' 

organizations. 

The  intent  of  the  Department's 
certification  is  to  include  all  workers  of 


Amoco  Exploration  and  Production  who 
were  adversely  affected  by  imports. 
Accordingly.  Department  if  amending 
the  certification  to  include  workers  of 
Amoco  Shared  Services  at  the  various 
Amoco  Exploration  and  Production 
operating  units  in  the  United  Stales. 

-     The  amended  notice  applicable  to 
TA-W-32,660  is  hereby  issued  as 
follows: 

"All  workers  of  Amoco  Exploration 
and  Production  Houston,  Texas,  and 
extended  to  headquarters  located  in 
Chicago,  Illinois,  including  Amoco 
Shared  Services  operating  at  any  of  the 
following  units  and  locations,  and  all  of 
the  workers  of  U.S.  Operations  Group, 
Permian  Basin  Business  Unit,  Southeast 
Business  Unit  operating  in  the  following 
states:  Alabama,  Arkansas,  Colorado, 
Kansas,  Louisiana,  Michigan, 
Mississippi.  New  Mexico,  Oklahoma 
and  Texas;  the  Tulsa  Research  Center, 
operating  in  the  State  of  Oklahoma;  the 
Offshore  Business  Unit  operating  in  the 
States  of  Louisiana  and  Texas;  and  the 
Mid-Continent  Business  Unit, 
Northwestern  U.S.  Business  Unit, 
Southern  Rockies  Business  Unit  and 
Amoco  Shared  Services,  operating  in 
the  following  states:  Colorado.  Kansas, 
New  Mexico,  Oklahoma;  Texas,  Utah, 
Wyoming  and  Alaska  who  became 
totally  or  partially  separated  from 
employment  on  or  after  June  9,  1996 
through  two  years  from  the  date  of 
certification  are  eligible  to  apply  for 
adjustment  assistance  under  Section  223 
of  the  Trade  Act  of  1974;  and  workers 
of  Natural  Gas  Group,  Natural  Gas 
Liquids  Business  Unit,  E&P  Technology 
Group  operating  in  the  following  states: 
Alabama,  Arkansas,  Colorado,  Kansas, 
Louisiana,  Michigan,  Mississippi,  New 
Mexico,  Oklahoma  and  Texas  who 
became  totally  or  partially  separated 
from  emplojrment  on  or  after  August  6, 
1995  through  two  years  from  the  date  of 
certification  are  eligible  to  apply  for 
adjustment  assistance  with  Section  223 
of  the  Trade  Act  of  1974." 

Signed  in  Washington,  D.  C  this  21st  day 
of  November,  1996. 
Russell  T.  Kile, 

Program  Manager,  Policy  and  Reemployment 
Services,  C^ce  of  Trade  Adjustment 
Assistance. 
[FR  Doc.  96-30918  Filed  12-4-96;  8:45  am) 

BIUMQ  OOOE  4S1»-30-H 


Investigations  Regarding  Certifications 
of  Eligibiiity  To  Apply  ter  Worker 
Adjustment  Assistance 

Petitions  have  been  filed  with  the 
Secretary  of  Labor  under  Section  221(a) 
of  the  Trade  Act  of  1974  ("the  Act")  and 
are  identified  in  the  Appendix  to  this 
notice.  Upon  receipt  of  these  petitions, 
the  Program  Manager  of  the  Office  of 
Trade  Adjustment  Assistance, 
Employment  andTraining 
Administration,  has  instituted 
investigations  pursuant  to  Section 
221(a)  of  the  Act. 

The  purpose  of  each  of  the 
investigations  is  to  determine  whether 
the  workers  are  eligible  to  apply  for 
adjustment  assistance  under  Title  H, 
Chapter  2,  of  the  act.  The  investigations 
will  further  relate,  as  appropriate,  to  the 
determination  of  the  date  on  which  total 
or  partial  separations  began  or 
threatened  to  begin  and  the  subdivision 
of  the  firm  involved. 

The  petitioners  or  any  other  persons 
showing  a  substantial  interest  in  the 
subject  matter  of  the  investigations  may 
request  a  public  hearing,  provided  such 
request  is  filed  in  writing  with  the 
Program  Manager,  Office  of  Trade 
Adjustment  Assistance,  at  the  address 
shown  below,  not  later  than  December 
16, 1996. 

Interested  persons  are  invited  to 
submit  written  comments  regarding  the 
subject  matter  of  the  investigations  to 
the  Program  Manager,  Office  of  Trade 
Adjustment  Assistance,  at  the  address 
shown  below,  not  later  December  16, 
1996. 

The  petitions  filed  in  this  case  are 
available  for  inspection  at  the  Office  of 
the  Program  Manager,  Office  of  Trade 
Adjustment  Assistance,  Employment 
and  Training  Administration,  U.S. 
Department  of  Labor,  200  Constitution 
Avenue.  N.W.,  Washington,  D.C.  20210. 

Signed  at  Washington,  D.C.  this  18th  day 
of  November,  1996. 
RusmU  T.Kile. 

Program  Manager,  Policy  &  Reemployment 
Services,  Office  of  Trade  Adjustment 
Assistance. 


Appendix— PETITK3NS  Instituted  on  11/18/96 


TA-W 


32,924 


Subject  firm 
(petrtkMiers) 


Cooper  Fireamis,  Inc  (Wtos) 


Location 


StevensvWe,  MT 


Dateot 
petition 


10/31/96 


Product(s) 


Bolt  action  rifles. 
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Appendix— PETmoNS  Instituted  on  i  1/18/96— Continued 


TA-W 


Stfc|oct  frm 


Locebon 


Date  of 
petition 


ProckJct(s) 


32,925 

32.826 
32.927 

$2,928 

32.929 

32.930 
32,931 
32.932 
32,933 

32.934 


Ferraz  Coip  (Wkrs) 

CdtvBT  Textile  Corp  (UFCW)  „ 
Lucent  Custom  Mfg  fWkr)  


Chicago  Steel  and  Wire  (Conp)  . 
Rodcy  Mountain  Clothing  (Comp) 


M.  Fme  and  Sons  Mfg.  (UNITE) 

Jay  Garment  Co  (UNITE) 

Stroh  Brewery  (The)  (Wtoi) 

American  Fashion  (Wkrs)  , 


Paraippany,  NJ 

Fairviaw,  NJ  _... 
Whittsett.  NO -. 


Lawson  Mardon  Thermapiate  (Cornp) 


Chicago.  IL 
Baxtey,  QA 


New  AJt)any,  IN 

Portend.  IN 

BaMnwre.  MD  .. 
Brooidyn,  NY  .„ 

Piscataway.  NJ 


1(V3G/96 

1(V28/96 
1(V31/96 

11/04/96 

10/31/96 

11/12/96 
11/07/96 
10/28/96 
11/06/96 

10/28/96 


Electrical  fuses  and 
accessories. 

Yam. 

Circurt  txnrds— com- 
puter network. 

Tin  and  galvanized 
fine  wre. 

Woven  sNrts,  vests, 
arvl  skirts. 

Men's  work  shirts.     - 

Work  pants. 

Beer  and  malt  Bquors. 

Men's  and  ladies' 
sportwear. 

PlastK  trays. 


[FR  Doc  96-30912  Filed  12-4-96;  8:45  am] 
SNJJNQ  coos  4«1»-W-M 


[rA-4IV-41,«71  and  TA^«V-31.971B] 

J.E.  Morgan  Knitting,  Inc.;  New  Market. 
VA  and  Uion,  NY;  md  Amended 
Certification  Regarding  Eligit)ility  To 
/kpply  for  Worker  Adjustment 
Assistance 

In  accordance  with  Section  223  of  the 
Trade  Act  of  1974  (19  USC  2273)  the 
Department  of  Labor  issued  a 
Certification  of  Eligibility  to  Apply  for 
Woricer  Adjiistment  Assistance  on 
March  26, 1996;  applicable  to  all 
woricers  of  J.E.  Morgan  Knitting,  Inc., 
located  in  New  Market,  Virginia.  The 
notice  was  published  in  the  Federal 
Register  on  April  9, 1996  (61  FR  15832). 

At  the  request  of  petitioners,  the 
Department  reviewed  the  certification 
for  workers  of  the  subject  firm.  The 
company  confirms  that  worker 
separations  have  occurred  at  its  Ilion, 
New  York  production  facility.  The 
workers  at  Ilion  produce  thermal 
underwear. 

The  intent  of  the  Department's 
certification  is  to  include  all  woricers  of 
the  subject  firm  who  were  adversely 
affected  by  increased  imports. 
Accordingly,  the  Department  is  again 
amending  the  certification  to  cover  the 
workers  of  J.  E.  Morgan  Knitting,  Inc., 
Ilion,  New  York. 

The  amended  notice  applicablio  to 
TA-W-31,971  is  hereby  issued  as 
follows: 

All  workers  of  J.  E.  Morgan  Knitting,  Inc., 
New  Market.  Virginia  (Ta-W-31,971)  and 
nion.  New  York  (TA-W-31,971B),  who 
became  totally  or  partially  separated  from 
employment  on  or  after  February  13, 1995  are 
eligible  to  apply  for  adjustment  assistance 
under  Section  223  of  the  Trade  Act  of  1974. 


Signed  at  Washington,  D.C  this  19th  day 
of  November  1996. 
RuaMUT.Kile. 

Program  Manager,  Policy  and  Beemployment 
Services,  Office  of  Trade  Adjustment 
Assistance. 

[FR  Doc  96-30913  Filed  12-4-96;  8:45  am] 

SajJNQ  COOK  4610-tft-M 


[NAFTA  01177  snd  01177A] 

J.E.  Morgan  Knitting  Mills,  Inc.  Division 
of  Dawaon  Intsmationai-PLC, 
Amended  Certification  Regarding 
Eligit>iilty  To  Apply  for  NAFTA 
Transitional  Adfustment  Assistance 

In  accordance  with  Section  250(a), 
Subchapter  D,  Chapter  2,  Title  II,  of  the 
Trade  Act  of  1974,  as  amended  (19  USC 
2273),  the  Department  of  Labor  issued  a 
Certification  for  NAFTA  Transitional 
Adjustment  Assistance  on  September  4, 
1996,  applicable  to  workers  of  J.E. 
Morgan  Knitting  Mills  located  in 
Tamaqua,  Pennsylvania.  The  notice  was 
published  in  the  Federal  Register  on 
September  25, 1996  (61  FR  50333). 

At  the  request  of  the  State  agency,  the 
Department  reviewed  the  certification 
for  workers  of  the  subject  firm.  The 
company  confirms  that  worker 
separations  have  occurred  at  its  Ilion, 
New  York  production  facility.  The 
workers  are  engaged  in  employment 
related  to  the  production  of  thermal 
tmderwear. 

The  intent  of  the  Departments 
certification  is  to  include  all  workers  of 
J.E.  Morgan  iCnitting  Mills,  Inc.  who 
were  adversely  affected  by  increased 
imports  from  Mexico  or  Canada. 
Accordingly,  the  Department  is 
amending  the  certification  to  include 
workers  at  the  Ilion,  New  York  location 
of  the  subject  firm. 


The  amended  notice  applicable  to 
NAFTA-01177  is  hereby  issued  as 
follows: 

All  workers  of  J.E.  Morgan  Knitting  Mills, 
Inc,  Tamaqua,  Pennsylvania  (NAFTA- 
01177)  and  Ilion.  New  York  (NAFTA- 
01177A),  who  became  totally  S8[>arated  from 
employment  on  or  after  August  8, 1995,  are 
eligible  to  apply  for  NAFTA-TAA  under 
Section  250  of  the  Trade  Act  of  1974. 
'    Signed  at  Washington,  D.C  this  22nd  day 
of  November  1996. 
RimmU  T.Kile, 

Program  Manager,  Policy  and  Beemployment 

Services,  Office  of  Trade  Adjustment 

Assistance. 

(FR  Doc.  96-30915  Filed  12-4-96;  8:45  am] 

SUJNQ  COOK  4S10-30-M 


[NAFTA  01328] 

J.E.  Morgan  Knitting  Mills,  Ilion,  NY; 
Notice  of  Termination  of  investigation 

Pursuant  to  Title  V  of  the  North 
American  Free  Trade  Agreement 
Implementation  Act  (P.L.  103-182) 
concerning  transitional  adjustment 
assistance,  hereinafter  called  (NAFTA- 
TAA),  and  in  accordance  with  Section 
250(a).  Subchapter  D,  Chapter  2,  Title  n, 
of  the  Trade  Act  of  1974,  as  amended 
(19  USC  2273),  an  investigation  was 
initiated  on  November  6, 1996,  in 
response  to  a  petition  filed  on  behalf  of 
workers  at  J.E.  Morgan  Knitting  Mills 
located  in  Ilion,  New  York.  Workers  are 
engaged  in  employment  related  to  the 
production  of  thermal  tmderwear. 

The  petitioning  group  of  workers  are 
covered  under  an  existing  NAFTA 
certification  (NAFTA-01177A). 
Consequently,  further  investigation  in 
this  case  would  serve  no  purpose,  and 
the  investigation  has  been  terminated. 
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Signed  at  Washington,  D.C,  this  22nd  day 
of  November  1996. 
RoMeUT.KUe, 

'  Program  Manager,  Policy  and  Reemployment 
Services,  Office  dfTrade  Adjustment 
Assistance. 

IFR  Doc.  9ft-30916  Filed  12-4-96;  8:45  ami 
MLUNQ  oooe  «ie-ao-M 


Notice  of  Determinations  Regarding 
Eligibility  To  Apply  for  Worker 
Adjustment  Assistance  and  NAFTA 
Transitional  Adjustment  Assistance 

In  accordance  with  Section  223  of  the 
Trade  Act  of  1974,  as  amended,  the 
Department  of  Labor  herein  presents 
summaries  of  determinations  regarding 
eligibility  to  apply  for  trade  adjustment 
assistance  for  workers  (TA-W)  issued 
during  the  period  of  November,  1996. 

In  order  for  an  affirmative 
determination  to  be  made  and  a 
certification  of  eligibility  to  apply  for 
worker  adjustment  assistance  to  be 
issued,  each  of  the  group  eligibility 
requirements  of  Sectiwi  222  of  the  Act 
must  be  met. 

(1)  That  a  significant  number  or 
proportion  of  the  workers  in  the 
woricers'  firm,  or  an  appropriate 
subdivision  thereof,  have  become  totally 
or  partially  separated, 

(2)  That  sales  or  production,  or  both, 
of  the  firm  or  subdivision  have 
decreased  absolutely,  and 

(3)  That  increases  of  imports  of 
articles  like  or  directly  competitive  with 
articles  produced  by  ihe  firm  or 
appropriate  subdivision  have 
contributed  importantly  to  the 
separations,  or  threat  thereof,  and  to  the 
absolute  decline  in  sales  or  production. 

Negative  Determinations  for  Worker 
Adjustment  Assistance 

In  each  of  the  following  cases  the 
investigation  revealed  that  criterion  (3) 
has  not  been  met,  A  survey  of  customers 
indicated  that  increased  imports  did  not 
.  contribute  importantly  to  worker 
separations  at  the  firm. 
TA-W-32,726;  Marblehead  Lime  Co., 

Thornton.  IL  '"  : 

TA-W-32.823;  Sunbeam  Corp.. 

Sunbeam  Outdoor  Products.  Linton. 

IN 
In  the  following  cases,  the 
investigation  revealed  that  the  criteria 
for  eligibility  have  not  been  met  for  the 
reasons  specified. 
TA-W-32.786:  Miller  Automation,  Inc.. 

Troy,  OH 
Increased  imports  did  not  contribute 
importantly  to  worker  separations  at  the 
firm. 
TA-W-32.752:  Rockland  Pipeline  Co.. 

Houston.  TX 


U.S.  imports  to  U.S.  ^pments 
declined  in  the  period  June  1995 
through  May  1996  as  compared  to  the 
year  earUer. 

U.S.  imports  to  U.S.  consumption 
declined  in  the  period  June  1995 
through  May  1996  as  compared  to  the 
year  earlier. 

TA-W-32.871;  Ford  Electronics  8- 
Refrigeration  Corp.,  Export 
Operations,  Hatfield,  PA 
TA-W-32.878:  Ralph's  Rig  Service,  Inc., 
Great  Bend,  KS 

The  workers  firm  does  not  produce  an 
article  as  required  for  certification  imder 
Section  222  of  the  Trade  Act  of  1974. 
TA-W-32,787;  Hoskins  Manufacturing 
Co.,  New  Paris,  IN 

During  1996  the  parent  company  of 
Hoskins  Manufacturing  Co.  made  a 
business  decision  to  transfer  its 
production  of  alloy  and  electrode  wires 
from  its  New  Paris,  Indiana  plant  to 
other  existing  domestic  plants. 

Affirmative  Determinations  for  Worker 
Adjustment  Assistance 

The  following  certifications  have  been 
issued;  the  date  following  the  company 
name  &  location  for  each  determination 
references  the  impact  date  for  all 
workers  for  such  determination. 
TA-W-32,743;  Motor  Coach  Industries 

International,  North  Americrm 

Coach.  Inc..  Roswell.  NM:  July  31, 

1995. 
TA-W-32.755;  Gordon  Garment.  Bristol, 

VA:  September  5,  1995. 
TA-W-32.773:  A  6-  B;  Viersen  6- 

Cochran,  Oklahoma  City,  OK. 

Okmulgee,  OK  and  Viersen  &■ 

Cochran  Drilling  Co.,  Oklahoma 

City.  OK:  September  7,  1995. 
TA-W-32.795;JodyLynn  Sportswear, 

Middleburg.  PA:  September  27. 

1995. 
TA-W-32.745;  The  fay  Garment  Co., 

Clarksville,  TN:  August  30,  1995. 
TA-W-32. 738;  Brandie  Rose,  Inc., 

McMinnville,  TN:  August  23.  1995. 
TA-W-32. 809:  Parkway  Industries.  Inc., 

Spencer,  TN:  September  27.  1995. 
TA-W-32,780:  SKF  USA.  Inc..  King  of 

Prussia.  PA:  March  28, 1995. 
TA-W-32.876  &■  A;  Eastland  Woolen 

Mill.  Inc..  Corinna.  ME  1995.  and 

Striar  Textile  Mill,  Orono,  ME: 

October  15, 1995. 
TA-W-32,929;  Rocky  Mountain 

Clothing  Co.,  Baxley,  GA:  October 

31, 1995. 
TA-W-32.855:  Garan  Manufacturing 

Corp..  Corinth.  MS:  October  9. 1995. 
TA-W-32. 774  S-  A;  Afetor  Wheel  Corp., 

Okemos.  MI  and  Lansing.  MI: 

Augjusi  22,  1995. 
TA-W-32.779;  AVX  Tantalum  Corp., 

Biddeford,  ME:  August  20. 1995. 


TA-W-32.816:  Zyloware  Corp.,  Long 
biand  City,  NY:  September  30. 
1995. 

Also,  pursuant  to  Htle  V  of  the  North 
American  Free  Trade  Agreemmit 
Implementation  Act  (Pub.  L.  103-182) 
concerning  transitional  adjustment 
assistance  hereinafter  called  (NAFTA- 
TAA)  and  in  accordance  with  Section 
250(a).  Subchapter  D,  Chapter  2.  Title  fl, 
of  the  Trade  Act  as  amended,  the 
Department  of  Labor  presents 
summaries  of  determinations  regarding 
eligibility  to  apply  for  NAFTA-TAA 
issued  during  the  month  of  November, 
1996. 

In  order  for  an  affirmative 
determination  to  be  made  and  a 
certification  of  eligibility  to  apply  for 
NAFTA-TAA  the  following  group 
eligibility  requirements  of  Section  250 
of  the  Trade  Act  must  be  met: 

(1)  That  a  significant  number  or  proportion 
of  the  workers  in  the  workers'  firm,  or  an 
appropriate  subdivision  thereof  (including 
workers  in  any  agricultural  firm  or 
appropriate  subdivision  thereof),  have 
become  totally  or  partially  separated  from 
employment  and  either — 

(2)  That  sales  or  production,  or  both,  of 
such  firm  or  subdivision  have  decreased 
absolutely; 

(3)  That  imports  from  Mexico  or  Canada  of 
artides  like  or  directly  competitive  with 
articles  produced  by  such  firm  or  sulxlivision 
have  increased,  and  that  the  increases  in . 
imports  contributed  importantly  to  such 
workers'  sejjarations  or  threat  of  separation 
and  to  the  decline  in  sales  or  production  of 
such  firm  or  subdivision;  or 

(4)  That  there  has  been  a  shift  in 
production  by  such  workers'  firm  or 
subdivision  to  Mexico  or  Canada  of  articles 
like  or  directly  competitive  with  articles 
which  are  produced  by  the  firm  or 
subdivision. 

Negative  Determinations  NAFTA-TAA 

In  each  of  the  following  cases  the 
investigation  revealed  that  criteria  (3) 
and  (4)  were  not  met.  Imports  fit)m 
Canada  or  Mexico  did  not  contribute 
importantly  to  workers'  Separations. 
There  was  no  shift  in  production  from 
the  subject  firm  to  Canada  or  Mexico 
during  the  relevant  period. 

NAFTA-TAA-01267;  Barney  Sr 

Company,  Atlanta,  GA. 
NAFTA-TAA-01287;  Nicholson 

Industries.  Itk.,  Seattle.  WA. 
NAFTA-TAA-01301;  W.C.  McCurdy 

Company,  a  Subsidiary  of 

Mascotech.  Inc..  Oxford,  MI. 

In  the  following  cases,  the 
investigation  revealed  that  the  caiteria 
for  eligibility  have  not  been  met  for  the 
reasons  specified. 

None. 


-e 
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Affirmative  Determinations  NAFTA- 
TAA 

The  foUowing  certifications  have  been 
issued;  the  date  following  the  company 
name  and  location  for  each 
determination  references  the  impact 
date  for  all  worl^rs  for  such 
determination. 

NAFTA-TAA-01300:  Ivax  Corp..  Zenith 
Coldline  Shnveport,  Inc..  (AKA  H 
N  Norton  Co).  Shreveport,  LA: 
October  25, 1995. 

NAFTA-TAA-01233:  Rockland  Pipeline 
Co..  AKA  American  Cometra,  Inc., 
Fort  Worth  and  Houston,  TX: 
September  12.  1995. 

NAFTA-TAA-01 304;  Johnson  Controls. 
Inc..  Systems  Products — Humboldt 
Facility.  Milwaukee.  WI:  Octi^>er  21. 
1995. 

I  hereby  certify  that  the  aibrementioned 
determinatioDS  were  issued  during  the  month 
of  November,  1996.  Gipies  of  these 
detenninationa  aie  available  for  inspection  in 
Room  C-4318.  U.S.  Department  of  Labor,  200 
Constitution  Avenue,  N.W..  Washington,  D.C 
20210  during  normal  business  hours  or  will 
be  mailed  to  persons  who  write  to  the  above 
address. 

Dated:  November  25, 1996. 
RuMeU  T.  Kile, 

Prograht  Managar,  Policy  and  Reemployment 

Services,  C^ce  of  Tmde  Adjustment 

Assistance. 

(PR  Doc  96-30911  Filed  12-4-96:  8:45  am] 

f^ll»ft  CODE  4Sie-M-M 


[TA-W-^7iq 

Norttibfldge  Marketing  Corporation, 
Berea,  OH;  Notice  of  Termination  of 
investigation 

Pursuant  to  Section  221  of  the  Trade 
Act  of  1974,  an  investigation  was 
initiated  on  September  9,  1996  in 
response  to  a  worker  petition  which  was 
filed  on  behalf  of  workers  at 
Northbridge  Marketing  Corporation, 
Berea,  Ohio. 

The  petitioner  has  requested  that  the 
petition  be  withdrawn.  Consequently, 
further  investigation  in  this  case  would 
serve  no  purpose:  and  the  investigation 
has  been  terminated. 

Signed  at  Washington,  D.C.  this  15th  day 
of  November  1996. 

RinaeU  T.Kile, 

Program  Manager.  Policy  and  Reemployment 

Services,  Office  of  Trade  Adjustment 

Assistance. 

|FR  Doc  96-30917  Filed  12-4-96;  8:45  am] 

■UJNQ  OCOC  4Sie-«-M 


[TA-W-32,S32,  TA-W-32.632E.  and 


Ortm  Industrlea,  Inc.,  Helen,  QA,  Grady 
Qarment  Company,  Homer,  QA,  and 
ML  View  Mfg.  Company,  Hayesville, 
NC;  Amended  Certification  Regarding 
EligiMlity  To  Apply  for  Wortier  ^  ,^      , 
Adlustment Assistance  -   '."^ 

In  accordance  with  Section  223  of  the 
Trade  Act  of  1974  (19  USC  2273)  the 
Department  of  Labor  issued  a 
Certification  of  Eligibility  to  Apply  for 
Worker  Adjustment  Assistance  on 
August  9, 1996,  applicable  to  all      >. . 
workers  of  Orbit  Industries.  '-   - 

Incorporated  located  in  Helen,  Georgia. 
The  notice  was  published  in  the  Federal 
Register  on  September  13, 1996  (61  FR 
48504).    ■  ,    , 

At  the  request  of  the  company,  the 
Department  reviewed  the  certification 
for  workers  of  the  subject  firm.  Based  on 
new  information  received  by  the 
company,  the  Departtbent  is  amending 
the  certification  to  cover  workers  at 
affiliate  plants  of  the  subject  firm,  Grady 
Garment  Company.  Homer.  Georgia,  and 
Mt.  View  M^.  Company,  Hayesville, 
North  Carolina.  Each  of  these  plants 
have  closed;  Grady  Garment  on  October 
30. 1995,  and  Mt.  View  on  November  3, 
1995.  The  wmkers  were  engaged  in 
employment  related  to  the  production  of 
apparel. 

The  intent  of  the  Department's 
certification  is  to  include  all  workers  of 
Orbit  Industries  adversely  affected  by 
increased  imports  of  apparel. 

The  amended  notice  applicable  to 
TA-W-32.532  is  hereby  issued  as 
fellows: 

All  workers  of  Orbit  Industries, 
Incorporated,  Helen,  Georgia  (TA-W- 
32,532),  Grady  Gannent  Company,  Homer, 
Geoigia  (TA-W-32,532E).  and  Mt.  View  M^ 
Company,  Hayesville,  North  Carolina  (TA- 
W-32,  532F)  who  became  totally  or  partially 
separated  from  employment  on  or  after  June 
24. 1995  are  eligible  to  apply  for  adjustment 
assistance  under  Section  223  of  the  Trade  Act 
of  1974. 

Signed  at  Washingtcm,  D.C  this  21st  day  of 
November  1996. 

RoMeU  T.  Kile. 

Program  Manager,  Policy  and  Reemployment 
Services,  Office  of  Trade  Adjustment 
Assistance. 

(FR  Doc.  96-30921  File^  12-4-96;  8:45  ami 
MUMQ  COOC  Kin  W  tS 


[TA-W-32,2S2;  TA-^-32,2S2A.  and  TA-¥V- 
32,2528] 

Penn  Virginia  Oil  and  Gas  Corporation 
Located  in  Tennessee,  West  Virginia, 
and  Kentucky;  Notice  of  Negative 
Determination  on  Reconsideration  on 
Remand 

The  United  States  Court  of 
International  Trade  (USCTT)  granted  the 
Secretary  of  Labor's  motion  for  a 
voluntary  remand  for  further 
investigation  in  Former  Employees  of 
Penn  Virginia  Oil  6'  Gas  Corp.  v.  Reich, 
No.  (86-06-01612). 

The  Department's  initial  denial  for  the 
workers  of  Penn  Virginia  Oil  and  Gas 
Corporation.  ICingsport,  Tennessee,  and 
the  states  of  West  Virginia  and 
Kentucky,  issued  on  May  17. 1996,  and 
published  in  the  Federal  Register  on 
Jtme  6.  1996.  (61  FR  28,900).  was  based 
on  the  fact  that  sales  and  production 
increased  in  the  relevant  period,  and  on 
the  fiact  that  layofEs  at  the  subject  firm 
are  attributable  to  a  corporate  decision 
to  consolidate  its  operation, 
subcontracting  the  production  of  the 
subject  firm  to  another  domestic  oil  and 
gasproducer. 

Tne  workers  at  Penn  Virginia  Oil  and 
Gas  Corporation,  Kingsport.  Tennessee, 
and  the  states  of  West  Virginia  and 
Kentucky,  are  engaged  in  employment 
related  to  the  production  of  crude  oil 
and  natural  gas. 

Former  workers  of  the  subject  firm 
contend  that  the  determination  was 
based  on  what  the  company  said  rather 
than  the  actual  sales  and  production 
figures.  Also,  petitioner  submitted 
reports  bom  the  GRJ  Baseline  Projectiori 
of  U.S.  Energy  Supply  and  Demand  and 
from  the  Department  of  Energy 
projecting  increased  imports  of  gas.  In 
addition,  it  was  pointed  out  that  a 
neighboring  oil  and  gas  firm.  Equitable 
Resources  Exploration  Company,  was 
certified  at  approximately  the  same  time 
as  the  subject  firm's  layoff. 

Findings  on  remand  with  regard  to 
the  subject  firm's  sales  and  production 
show  that  the  dollar  value  of  natural  gas 
sales  increased  in  1995  compared  with 
1904,  and  also  increased  in  the  first 
three  months  of  1996  compared  with  the 
same  period  of  1995.  Production  of 
natural  gas.  measured  in  quantity  (BcF), 
also  increased  in  both  of  the  above  sets 
of  time  periods.  Crude  oil  sales 
accounted  for  approximately  6.1  percent 
of  the  subject  firm's  combined  oil  and 
gas  sales  revenue  in  1995.  Sales  and 
production  figures  for  crude  oil  were 
deemed  to  be  insufficiently  large  to  be 
considered  in  determining  import 
impact. 

Other  findings  on  remand  show  that 
dry  natural  gas  imports  into  the  United 
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States  are  relatively  tow,  not  exceeding 
15  percent  of  total  shipments  in  the  last 
three  years.  U.S.  imports  of  dry  natural 
gas  declined  as  a  percent  of  total  U.S. 
shipments  in  January  to  May,  1996, 
compared  with  the  same  period  of  1995. 
Projections  of  future  aggregate  imports, 
such  as  those  of  the  GRI  Baseline 
Projection  of  U.S.  Energy  Supply  and 
Demand,  cemnot  be  used  in  determining 
import  impact  under  the  Trade  Act  of 
1974. 

With  regard  to  the  certification  of 
workers  at  Equitable  Resources  Energy 
Company  (TA-W-32,251),  the  record 
shows  that  that  certification  was  based 
on  Equitable  Resources'  increasing 
corporate  imports  of  natural  gas  in  the 
relevant  time  period.  Penn  Virginia  Oil 
and  Gas  Corporation  did  not  import 
crude  oil  or  natural  gas.  =  -, 

Conclusion 

After  reconsideration  on  remand,  I 
affirm  the  original  notice  of  negative 
determination  of  eligibility  to  apply  for 
adjustment  assistance  for  workers  and 
formers  workers  of  Penn  Virginia  Oil 
and  Gas  Corporation,  Kingsport, 
Tennessee,  and  the  states  of  West 
Virginia  and  Kentucky.  /*•• '.  ..^  *-, 

Signed  in  Washington,  D.C.  this  22nd  day 
of  November.  1996. 
Russell  T.  Kile, 

Program  Manager,  Policy  and  Reemployment 
Services,  Office  of  Trade  Adjustment 
Assistance. 
[FR  Doc.  96-30919  Filed  12-4-96;  8:45  am) 

BILLMQ  CODE  4610-30-M  ' '  ■     ^'■ 


[TA^Mr-32,508,  TA-W-32,59eE] 

Strick  Corporation,  Casa  Grande,  AZ, 
Monroe,  IN;  Amended  Certification 
Regarding  Eligibility  To  Apply  tor 
Worker  Adjustment  Assistance 

In  accordance  with  Section  223  of  the 
Trade  Act  of  1974  (19  USC  2273)  the 
Department  of  Labor  issued  a 
Certification  of  EligibiUty  to  Apply  for 
Worker  Adjustment  Assistance  on 
August  27,  1996,  applicable  to  all 
workers  of  Strick  Corporation  located  in 
Casa  Grande,  Arizona.  The  notice  was 
published  in  the  Federal  Register  on 
September  25, 1996  (61  FR  50332). 

At  the  request  of  the  company,. the 
Department  reviewed  the  certification 
.  for  workers  of  the  subject  firm.  New 
Information  provided  by  the  company 
shows  that  worker  separations  have 
occurred  at  the  Strick  Corporation 
production  facility  in  Monroe,  Indiana. 
The  workers,  including  support  staff, 
are  engaged  in  employment  related  to 
theproduction  of  truck  trailers. 

The  intent  of  the  Department's 
certi&cation  is  to  include  all  woricers  of 


the  subject  firm  who  were  adversely 
affected  by  increased  imports. 
Accordingly,  the  Department  is 
amending  the  certification  to  cover  all 
woiicers  of  Strick  Corporation  in 
Monroe,  Indiana. 

The  amended  notice  applicable  to 
TA-W-32,598  is  hereby  issued  as 
follows: 

"All  workers  of  Strick  Corporation, 
Casa  Grande,  Arizona  (TA-W-32,598)     . 
and  Monroe,  hidiana  (TA-W-32.598E), 
who  became  totally  or  paitially 
separated  from  employment  on  or  after 
July  18,  1995  are  eligible  to  apply  for 
adjustment  assistance  under  Section  223 
of  the  Trade  Act  of  1974." 

Signed  at  Wasiiington,  D.C.  tliis  2l8t  day  of 
November  1996. 
Russell  T.Kile. 

Program  Manager,  Policy  and  Reemployntent 
Services,  Office  of  Trade  Adjustment 
Assistance. 
(FR  Doc.  96-30920  Filed  12-4-96;  8:45  am] 

BMJJNQ  CODE  4S10-aO-M 


NATIONAL  ARCHIVES  AND  RECORDS 
ADMINISTRATION 

Records  Schedules;  Availability  and 
Request  for  Comments 

AQBICY:  National  Archives  and  Records 

Administration,  Office  of  Records 

Administration. 

ACTION:  Notice  of  availability  of 

proposed  records  schedules;  request  for 

comments. 

summary:  The  National  Archives  and 
Records  Administration  (NARA) 
publishes  notice  at  least  once  monthly 
of  certain  Federal  agency  requests  for 
records  disposition  authority  (records 
schedules).  Records  schedules  identify 
records  of  sufficient  value  to  warrant 
preservation  in  the  National  Archives  of 
the  United  States.  Schedules  also 
authorize  agencies  after  a  specified 
period  to  dispose  of  records  lacking 
administrative,  legal,  research,  or  othef 
value.  Notice  is  pubUshed  for  records 
schedules  that  (1)  propose  the 
destruction  of  records  not  previously 
authorized  for  disposal,  or  (2)  reduce 
the  retention  period  for  records  already 
authorized  for  disposal.  NARA  invites 
public  comment  on  such  schedules,  as 
required  by  44  U.S.C.  3303a(a). 
DATES:  Requests  for  copies  must  be 
received  in  writing  on  or  before  January 
21, 1997.  Once  the  appraisal  of  the 
records  is  completed,  NARA  will  send 
a  copy  of  the  schedule.  The  requester 
will  be  given  30  days  to  submit 
comments. 

ADDRESSES:  Address  requests  for  single 
copies  of  schedules  identified  in  this 


notice  to  the  Records  Appraisal  and 
Disposition  Division  (NIR),  National 
Archives  and  Records  Administration, 
College  Park,  MD  20740.  Requesters 
must  cite  the  control  number  assigned 
to  each  schedule  when  requesting  a 
copy.  The  control  number  appears  in 
the  parentheses  inunediately  after  the 
name  of  the  requesting  agency. 
SUPP(3NB<TARY  INFORMATION:  Each  year 
U.S  Government  agencies  create 
billions  of  records  on  paper,  film, 
magnetic  tape,  and  other  media.  In  order 
to  control  this  accumulation,  agency 
records  managers  no  longer  needs  the 
records  and  what  happens  to  the  records 
after  this  period.  Some  schedules  are 
comprehensive  and  cover  all  the  records 
of  an  agency  or  one  of  its  major 
subdivisions.  These  comprehensive 
schedules  provide  for  the  eventual 
transfer  to  the  National  Archives  of 
historically  valuable  records  and 
authorize  the  disposal  of  all  other 
records.  Most  schedules,  however,  cover 
records  of  only  one  office  or  program  or 
a  few  series  of  records,  and  many  are 
updates  of  previously  approved 
schedules.  Such  schedules  also  may 
include  records  that  are  designated  for 
permanent  retention. 

Destruction  of  records  requires  the 
approval  of  the  Archivist  of  the  United 
States.  This  approval  is  granted  after  a 
thorough  study  of  the  records  that  takes 
into  account  their  administrative  use  by 
the  agency  of  o/igin,  the  rights  of  the 
Government  and  of  private  persons 
directly  affected  by  the  Govemment'St. 
activities,  and  historical  or  other  value. 

This  public  notice  identifies  the 
Federal  agencies  and  their  subdivisions 
requesting  disposition  authority, 
includes  the  control  number  assigned  to 
each  schedule,  and  briefly  describes  the 
records  proposed  for  disposal.  The 
records  schedule  contains  additional 
information  about  the  records  and  their 
disposition.  Further  information  about 
the  disposition  process  will  be 
furnished  to  eadi  requester. 

Schedules  Pending 

1.  Department  of  Energy,  Energy 
Information  Administration  (Nl-434- 
96-2).  Route  administrative  and 
housekeeping  files,  survey  and  input 
forms  of  energy  statistics,  authors* 
drafts,  and  printing  negatives. 

2.  Department  of  State,^AIl  Foreign 
Service  Posts  (Nl-84-97-1).  Duplicative 
records  relating  to  political  and 
economic  matters. 

3.  Bureau  of  Engraving  and  Printing 
(Nl-318-97-1).  Video  stock  footage. 

4.  Panama  Canal  Commission  (Nl- 
185-96-8),  Routine  housing  building 
space  and  land  management  records. 
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5.  Postal  Rate  Commission  (N 1-436- 
96-4).  Compliance  statements,  notices, 
orders,  comments  and  visit  records 
maintained  outside  of  official  docket 
files. 

Dated:  November  22.  1996. 
Jamm  W.  Moore. 
Assistant  Archivist  for  Records 
A  dministration. 
(FR  Doc.  96-30938  Filed  12-4-96;  8:45  am) 

aiLLINQ  COM  7S1S-41-M 


NATIONAL  TRANSPORTATION 
SAFETY  BOARD 

Reporting  Statistics— Airlines 

agency:  National  Transportation  Safety 

Board. 

ACTION:  Notice  of  proposed  statistical 

reporting  changes  and  request  for 

comment. 

summary:  Hie  NTSB  has  developed  a 
proposed  system  for  classifying  airline 
accidents  based  upon  the  severity  of 
their  consequences.  An  improved 
classification  system  that  provides  more 
rheaningful  measures  of  the  level  of 
safety  of  airline  transportation  is 
required  by  the  FAA  Reauthorization    ' 
Act.  This  notice  provides  a  description 
of  the  proposed  classification  system 
jBnd  of  several  additional  accident 
parameters  that  the  NTSB  intends  to 
publish.  Many  of  the  statistics  focus  on 
passenger  injuries. 

DATES:  The  law  to  which  this  action  is 
a  response  was  signed  by  the  President 
on  October  9, 1996,  and  requires  that 
the  NTSB  complete  development  of  the 
new  classification  system  by  )anuary  7, 
1997.  Comments  are  due  December  16, 
1996.  The  NTSB  will  attempt  to 
consider  comments  received  after  that 
date,  as  staff  time  and  resources  permit. 
ADDRESSES:  Comments  must  be 
submitted  either  by  electronic  mail 
{AirStats@ntsb.gov)  or  by  other  means 
to:  Analysis  and  Data  Division  (R-50), 
ATTN:  Airline  Statistics,  National 
Transportation  Safety  Board,  490 
L'Enfant  Plaza,  S.W.,  Washington,  D.C 
20594-2000. 

FOR  FURTHER  INFORMATION  CONTACT: 
Stan  Smith  (202)  314-6550. 
SUPPLEMENTARY  INFORMATION:  The  NTSB 
believes  that  its  proposal  is  fully 
responsive  to  the  law,  and  in  fact 
exceeds  its  requirements.  There  is  no 
intention  to  change  the  definition  of  an 
accident  ("an  occurrence  associated 
with  the  operation  of  an  aircraft  which 
takes  place  between  the  time  any  person 
boards  the  aircraft  with  the  intention  of 
flight  and  all  such  persons  have 
disembariied,  and  in  which  any  person 


suffers  death  or  serious  injury,  or  in 
which  the  aircraft  receives  substantial 
damage"). 

Airline  safety  statistics  that  the  NTSB 
published  in  recent  years  include:  the 
number  of  accidents  and  fatal  accidents; 
overall  and  fatal  accident  rates  using 
flight  hours,  departures,  and  miles  as 
normaUzing  factors;  and  the  numbers  of 
fatalities  aboard  and  total.  These 
^statistics  have  been  presented  for  each 
jrear  of  a  several-year  series.  None  of  the 
statistics,  takea  alone  can  be  considered 
an  accurate  measure  of  airline  safety 
and  can  be  misleading.  For  example, 
some  fatal  accidents  involving  only 
ground  crew  fatalities  pose  no  threat  to 
the  aircraft  or  its  occupants.  Yet  the  fatal 
accident^tatistics  have  counted  such 
accidents  equal  to  those  resulting  in  the 
total  destruction  of  an  aircraft  with  no 
survivors. 

While  the  NTSB  has  found  no  single 
index  that  perfectly  indicates  the  state 
of  airline  safety,  it  believes  the  new 
classification  system  is  an  improvement 
over  the  current  statistics.  For  each 
safety  statistic  described  herein,  the 
NTSB  has  developed  sample  charts 
using  historical  data,  estimated  data, 
and  partial-year  data  for  1996.  These 
samples  are  available  at  the  above 
address.  Room  5111,  and  on  the  NTSB 
world  wide  web  site  (http:// 
www.ntsb.gov). 

a.  Accident  Severity  Claaaificatioa  fior 
Airline  Accidents 

In  the  proposed  classification  system 
below,  each  accident  involving  a  Part 
121  aircraft  is  placed  into  one  of  four 
mutually  exclusive  and  collectively 
exhaustive  categories.  If  an  accident 
involves  more  than  one  Part  121  aircraft, 
the  accident  is  placed  into  the  category 
appropriate  to  the  most  severe 
consequences  to  any  of  those  aircraft. 
Such  an  accident  counts  only  once 
(rather  than  counting  once  for  each  of 
the  Part  121  aircraft  involved.)  The  four 
accident  categories,  defined  in  terms  of 
the  injuries  and  aircraft  damage  that 
resulted  from  the  accident  are: 

/.  "Major"  Accident — an  accident  in 
which  any  of  three  conditions  is  met:  (1) 
a  Part  121  aircraft  was  destroyed.  (2) 
there  were  multiple  fatalities,  or  (3) 
there  was  one  fatality  and  a  Part  121 
aircraft  was  substantially  damaged. 

n.  "Severe"  Accident — an  accident  in 
which  at  least  one  of  two  conditions  is 
met:  (1)  there  was  one  fatality  without 
substantial  damage  to  a  Part  121  aircraft, 
or  (2)  there  was  at  least  one  serious 
injury  and  a  Part  121  aircraft  was 
substantially  damaged. 

III.  "Injury"  Accident — a  nonfatal 
accident  with  at  least  one  serious  injury 
and  without  substantial  damage  to  a 


Part  121  aircraft.  (These  often  involve 
abrupt  maneuvers,  turbulence, 
evacuation,  or  scaldine.) 

IV.  "Damage"  Accident — an  acjcideot 
in  which  no  person  was  killed  or 
seriously  injured,  but  in  which  any  - 
aircraft  was  substantially  damaged. 

The  NTSB  reports  the  numbers  of 
accidents  in  each  category  and 
corresponding  accident  rates  per  flight 
hour  and/or  departure.  These  statistics 
are  reported  for  the  industry  as  a  whole 
and  not  by  airline,  aircraft  type,  etc.  The 
Board  believes  that  accident  statistics 
reported  in  the  form  described  above 
will  be  useful  to  the  aviation  safety 
community,  the  press,  and  the  public  in 
assessing  the  state  of  aviation  safety. 

B.  Destroyed  Aircraft  Statistics  for 
Airline  Accidents 

The  NTSB  reports  the  number  of  * 
destroyed  aircraft  and  the  corresponding 
rate  by  hours  and/or  departures.  These 
statistics  are  rejported  for  U.S.  airline 
operations  as  a  whole  and  are  not 
reported  by  airline,  aircraft  type,  etc. 
Accident  statistics  reported  in  this  form 
are  expected  to  be  of  particular  interest    ■ 
to  the  aviation  safety  community,  but 
will  be  iisefiil  to  the  press  and  the 
public  in  understanding  the  state  of 
aviation  safety. 

C  Passenger  Injury  Statistics  fior 
Passenger  Operations  of  Airlines 

The  NTSB  reports  numbers  of  fatally- 
and  seriously-injured  passengers  and 
their  corresponding  passenger  injury 
rates  by  passenger  miles  and/or 
passenger  enplanements.  Rates  will  be 
reported  inversely  to  the  -way  they  are 
customarily  presented — for  example, 
passenger  miles  per  fataUty  rather  than 
fatalities  per  million  passenger  miles. 
We  believe  that  this  convention  will 
have  greater  meaning  to  the  typical 
consumer  of  the  information.  These 
statistics  are  reported  for  U.S.  airline 
passenger  operations  as  a  whole  and  are 
not  reported  by  airline,  aircraft  type,  etc. 
Passenger  injury  statistics  reported  in 
this  form  are  expected  to  be  particularly 
useful  to  the  press  and  the  public  in 
assessing  aviation  safety,  and  will  be 
another  safety  indicator  of  interest  to  the 
aviation  commimity. 

D.  Passenger  Fatality  Accident  List 

The  NTSB  publishes  a  list  of 
accidents  that  caused  passenger 
fatalities  aboard  U.S.  airlines.  The  list 
includes  the  airline,  the  aircraft  model, 
and  the  number  of  passenger  fatalities 
and  survivors. 

E.  Passenger  Fatality  Time  Line 

The  NTSB  publishes  a  graphical 
portrayal  of  passenger  fatalities  aboard 
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U.S.  airlines.  This  graphic  shows  at  a 
glance  the  number  of  passenger  fatalities 
and  the  time  between  the  accidents  that 
caused  them. 

Issued  in  Washington,  DC  on  this  29th  day 
of  November,  1996. 
Jim  Hall, 
Chairman.- 

[FR  Doc.  96-30936  Filed  1 1-4-96;  8:45  ami 
eauNQ  cooe  7S3»-ei-M 


Sunshine  Act  Meeting 

action:  Cancellation  of  Oral  Argument. 
"FEDERAL  REGISTER"  CITATION  OF 
PREVIOUS  ANNOUNCEMENT:  Vol.  61,  No. 
224/Tuesday,  November  19. 1996/ 
Notices. 

PREVIOUSLY  ANNOUNCED  THME  AND  DATE: 
3:00  p.m..  November  25,  1996. 
SUMMARY:  The  National  Transportation 
Safety  Board  gives  notice  that  the  oral 
argument  in  a  consoUdated  case 
pending  before  the  Board  was  cancelled. 
The  Cases,  SE-13961-3.  Administrator 
V.  Willette.  et  al.,  involve  the 
applicability  of  the  Federal  Aviation's 
Advisory  Qrcular  120-56,  "Air  Carrier 
Voluntary  Disclosure  Reporting 
Procedures,"  to  individual  airmen  and 
crew. 

FOR  FURTHER  INFORMATION  CONTACT: 
Althea  Walker,  (202)  314-6080. 
SUPPLEMENTARY  INFORMATION:  No  early 
announcement  of  the  cancellation  was 
possible. 

FOR  MORE  INFORMATION,  CONTACT:  Bea 
Hardesty,  (202)  382-6525. 

Dated:  December  3, 1996. 
Bea  Hardesty, 

Federal  Register  Liaison  Officer. 
(FR  Doc.  96-31151  Filed  12-3-96;  4:00  pm] 

BIUJNQ  OOOE  7$33-0l-P 


NUCLEAR  REGULATORY 
COMMISSION 

[Docket  No«.  50-282, 50-306,  and  72-10] 

Northern  States  Power  Company, 
Prairie  Island  Nuclear  Generating 
Plant,  Units  1  and  2,  License  Nos. 
DPR-42,  DPR-60  and  SNM-2506, 
Issuance  of  Director's  Decision  Under 
10  CFR  2.206 

Notice  is  hereby  given  that  the  Acting 
Director,  Office  df  Nuclear  Reactor 
Regulation,  has  issued  a  Director's 
IDecision  coiiceming  a  Petition  dated 
June  5, 1995,  filed  by  the  Nuclear 
Information  and  Resotut:e  Service  and 
the  Prairie  Island  Coalition  Against 
Nuclear  Storage  (Petitioners)  under 
§  2.206  of  Title  10  of  the  Code  of  Federal 
Regulations  (10  CFR  2.206).  The  Petition 


requested  that  Prairie  Island  Units  1  and 
2  be  immediately  shut-down  and  the 
operatingiicenses  be  suspended  until 
the  issues  raised  in  the  Petition  could  be 
resolved.  The  Petition  was  based  on 
alleged  problems  with  cracking  of  the 
Prairie  Island  steam  generator  tubes  and 
reactor  vessel  head  penetrations,  use  of 
the  transfer  channel  between  the  reactor 
core  and  the  fuel  pool  during  unloading 
and  loading  of  dry  cask  storage  units, 
and  use  of  the  Prairie  Island  crane. 

The  Acting  Director  of  the  Office  of 
Nuclear  Reactor  Regulation  has 
determined  that  the  Petition  should  be 
denied  for  the  reasons  stated  in  the 
"Director'sJDecision  Under  10  CFR 
2.206''  (DD-96-21),  the  complete  text  of 
which  follows  this  notice.  In  reaching 
this  decision,  the  Acting  Director 
considered  the  concerns  expressed  by 
the  Petitioners  in  letters  to  the  NRC 
dated  June  21,  1995,  February  19, 1996 
and  March  13, 1996.  The  decision  and 
the  documents  cited  in  the  decision  are 
available  for  public  inspection  and 
copying  in  the  Commission's  Public 
Document  Room,  the  Gelman  Building, 
2120  L  Street,  NW,  Washington,  DC,  and 
at  the  local  public  document  room 
located  at  the  Minneapolis  Public 
Library,  Technology  and  Science 
Department,  300  Nicollet  Mall, 
Minneapolis,  MN  55401. 

A  copy  of  this  decision  has  been  filed 
with  the  Secretary  of  the  Commission 
for  the  Commission's  review  in 
accordance  with  10  CFR  2.206(c).  As 
provided  therein,  this  decision  will 
become  the  final  action  of  the 
Commission  25  days  after  issuance 
unless  the  Commission,  on  its  own 
motion,  institutes  review  of  the  decision 
within  that  time. 

Dated  at  Rockville.  Maryland,  this  27th  day 
of  November,  1996. 

For  the  Nuclear  Regulatory  Commission, 
Frank  J.  Miraglia, 

Acting  Director,  Office  of  Nuclear  Reactor 
Regulation. 

DIRECTOR'S  DEQSION  UNDER  10 
CFR  2.206 

I.  Introduction 

On  June  5, 1995,  the  Nuclear 
Information  and  Resource  Service  and 
the  Prairie  Island  Coalition  Against 
Nuclear  Storage  (PICANS).  now  known  " 
as  the  Prairie  Island  Coalition 
(Petitioners),  filed  a  Petition  pursuant  to 
Section  2.206  of  Title  10  of  the  Code  of 
Federal  Regulations  (10  CFR  2.206) 
requesting  that  the  Nuclear  Regulatory 
Commission  (NRC)  immediately 
suspend  the  operating  licenses  fat 
Prairie  Island  Nuclear  Gerierating  Plant, 
.Units  1  and  2,  operated  by  Northern 


States  Power  Company  (NSP  or 
Licensee). 

n.  Background 

As  a  basis  for  their  request,  Petitibnere 
presented  four  concerns  which  are 
summarized  as  follows:  (1)  The  Prairie 
Island  steam  generators  are  suffering 
from  tube  degradation  and  may  rupture 
unless  proper  testing  is  conducted  and 
corrective  actions  are  taken;  (2)  the 
Prairie  Island  reactor  vessel  head 
penetrations  (VHPs)  have  stress- 
corrosion  cracks  which,  if  not  found  and 
corrected,  may  result  in  a  catastrophic 
accident  involving  the  reactor  control 
rods;  (3)  plans  for  loading  and 
unloading  of  dry  cask  storage  units  in  an 
emergency,  which  include  storage  of 
irradiated  components  in  the  fuel 
transfer  canal,  were  not  properly 
reviewed  by  NRC  and  do  not  satisfy 
NRC  requirements;  and,  (4)  the  physical 
integrity  of  the  Prairie  Island  crane  used 
to  lift  the  dry  cask  for  Prairie  Island's 
spent  fuel  requires  physical  testing  and 
a  safety  analysis  before  future  crane  use 
following  its  handling  of  a  heavy  load 
for  an  extended  period  of  time. 

By  a  letter  dated  June  19, 1995.  the 
Director  of  the  Office  of  Nuclear  Reactw 
Regulation  (NRR)  denied  the  Petitioners' 
request  for  immediate  suspension  of 
Prairie  Island  Units  1  and  2  licenses. 
The  Director  stated  that  the  NRC  staff's 
review  of  the  Petition  difl  not  identify 
any  safety  issues  warranting  immediate 
action  at  the  Prairie  Island  Nuclear 
Generating  Plant.  The  Director  also 
stated  that  the  NRC  staff  would  issue  a 
Ehrector's  Decision  addressing 
Petitioners'  concerns  within  a 
reasonable  time. 

PICANS  submitted  a  letter  to  the 
Chairman  of  the  NRC  dated  June  21, 
1995,  which  reiterated  the  concerns 
raised  in  the  Petition  and  requested  an 
evening  public  hearing  within  the 
vicinity  of  the  Prairie  Island  facility.  In 
a  July  12, 1995,  response,  the  NRC  staff 
informed  PICANS  Uiat  an  evening 
public  hearing  was  not  warranted  at  that 
time  but  that  the  request  would  again  be 
considered  at  the  time  of  i&suance  of  the 
Director's  Decision.'  PICANS  was 
further  informed  that  the  concerns 
raised  in  the  June  21, 1995,  letter  would 
be  addressed  in  the  Director's  Decision. 

On  February  19. 1996,  Petitionere 
filed  an  addendum  to  their  Petition 
raising  further  concerns  regarding  steam 
generator  tube  cracking  and  requested 
that  Prairie  Island,  Unit  1  not  be 
allowed  to  return  to  operation  until 


■  For  the  reasons  aet  out  in  the  cover  letter 
transmitting  this  Decision,  the  NRC  staff  has  again 
determined  that  an  evening  public  hearing  is  not 
warranted. 
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tertain  inspections  of  steam  generator 
tubes  was  conducted.  In  a  March  1, 
199v ,  response,  the  Director  of  NRR 
denied  Petitioners'  request  for  action 
'concfuding  that  no  safety  issues 
warranting  i,nunediate  action  had  been 
identified. 

On  March  13, 1996,  Petitioners 
submitted  another  addendum  to  the 
Petition  raising  additional  concerns 
regarding  steam  generator  tube  cracking 
at  Prairie  Island  and  again  requesting 
that  the  NRC  require  that  Prairie  Island, 
Units  1  and  2  be  placed  in  mid-cycle 
outages  for  the  purpose  of  steam 
generator  tube  inspections.  Petitioners 
further  requested  an  informal  public 
hearing  if  the  NRC  determined  that  such 
testing  need  not  be  conducted. 

In  an  August  21,  1996,  response,  the 
Director  of  NRR  concluded  that  the 
addendimi  did  not  raise  any  safiaty 
issues  warranting  immediate  action  and 
that  an  informal  pubUc  hearing  was  not 
warranted  at  that  Ume. 

Petitioners'  concerns  are  addressed 
below.  In  addressing  these  issues,  I  have 
considered  the  concerns  expressed  by 
the  Petitioners  in  the  letters  of  June  21, 
1995.  February  19. 1996.  and  March  13. 
1996. 

m.  Discussion 

A.  Steam  Generator  Tube  Degradation 

The  steam  generators  used  at 
pressurized  water  reactors  fPWRs)  are 
large  heat  exchangers  that  use  the  heat 
from  the  primary  reactor  coolant  to 
make  steam  in  the  secondary  side  to 
drive  tiirbine  generators  which  generate 
electricity.  The  primary  reactor  coolant 
flows  through  tubes  contained  within 
the  steam  generator.  As  the  coolant 
passes  through  the  steam  generator 
tubes,  it  heats  the  water  (i.e..  secondary 
coolant}  on  the  outside  of  the  tubes  and 
converts  it  to  steam  which  drives  the 
turbine  generatora.  Steam  generator 
tubes  made  from  mill-annealed  alloy 
600  have  exhibited  a  wide  variety  of 
degradation  mechanisms.  Such  material 
has  been  used  in  a  number  of  steam 
generators  at  commercial  nuclear 
facilities,  including  the  steam  generators 
at  Prairie  Island  Units  1  and  2.  These 
degradation  mechanisms  include 
mechanically  induced  (e.g.,  fretting 
wear,  fatigue)  and  corrosion-induced 
(e.g.,  pitting,  wastage,  and  cracking] 
degradation. 

Steam  generator  tubes  constitute  a 
significant  portion  of  the  reactor  coolant 
pressure  boundary.  As  a  result,  the 
structural  and  leakage  integrity  of  the 
boundary  is  important  in  ensuring  the 
safe  operation  of  the  plant.  A  loss  of 
steam  generator  tube  integrity  has 
potential  safety  implications,  as  noted 


by  the  Petitioners,  namely,  (1)  the  loss 
of  primary  coolant  which  is  needed  to 
cool  the  reactor  core  and  (2)  the 
potential  for  leakage  of  radioactive 
fission  products  into  the  secondary 
system  where  their  isolation  from  the 
environment  caimot  be  ensured.  As  a 
result  of  the  importance  of  this  pcation 
of  the  reactor  coolant  pressure 
boundary,  NRC  has  regulations  on 
maintaining  the  structural  and  leakage 
integrity  of  the  steam  generator  tubes. 
'  The  overall  regulatory  approach  to 
ensuring  that  steam  generatora  can  be 
safely  operated  consists  of  the 
following: 

(1)  TecniUcal  specification 
requirements  to  ensure  that  tfie        >^  ^  v 
likelihood  of  steam  generator  tube  * 
rupture  events  is  minimized,  including 

(a)  Periodic  inservice  inspecticn  of 
the  tubing, 

(b)  Plugging  or  repair  of  tubing  found 
by  inspection  to  be  defective,  and 

(c)  Operational  limits  on  primary-to- 
secondary  leakage  beyond  which  die 
plant  must  be  shut  down. 

(2)  Analysis  of  the  design-basis  steam 
generator  tube  rupture  event  to 
demonstrate  that  the  radiological 
consequences  meet  10  CFR  Part  100 
guidelines. 

(3)  Emergency  operating  procedures 
for  ensuring  that  steam  generator  tube 
rupture  events  can  be  successfully 
mitigated. 

Steam  generator  tube  degradaticHi  can 
be  detected  through  inservice  inspection 
of  the  steam  generator  tubes.  These 
inspections  are  generally  required  by  a 
plant's  Technical  Specifications  which 
specify  the  frequency  and  scope  of  the 
examinations  along  with  the  tube  repair 
criteria.  In  the  1970s,  wastage  (i.e., 
general  tube  wall  thinning)  and  denting 
(mechanical  deformation  of  the  tube) 
were  the  dominant  degradation 
mechanisms  bmng  obMrved.  These 
degradation  mechanisms  w«e  readily 
detectable  with  the  bobbin  coil 
inspection  method  and  were  effectively 
controlled  or  eliminated,  in  part,  by 
improvements  in  water  chemistry. 
Stress-corrosion  cracking  (SCC)  emerged 
in  the  mid-1980s  as  the  dominant 
degradation  mechanism  affecting  the 
steam  generator  tubes.  SCC  can  be 
oriented  axially  along  the  tube  or 
drcumferentially  arotmd  the  tube,  or 
can  consist  of  a  combination  of  axial 
and  drciuniiBrentially  (Hiented  cracks. 
SCC  that  has  an  axial  orientation  can  be 
detected  with  a  bobbin  coil  probe.  The 
capabilities  of  the  bobbin  coii 
inspection  method  at  detecting  axially 
oriented  cracks  depend  on  such  factors 
as  the  location  of  the  cracking, 
interfering  signals,  and  the  data  analysis 
procedures. 


Qrcumferentially  oriented  SCC 
emerged  as  a  significant  problem 
affecting  the  industry  in  the  late  1980*. 
The  bobbin  coil  probe  is  generally 
insensitive  to  such  cracking  (i.e., 
circumferential  SCC);  as  a  result, 
locations  susceptible  to  circumferential 
SCC  may  need  to  be  examined  with 
techniques  other  than  the  bobbin  coil. 
Historically,  probes  such  as  the 
motorized  rotating  pancake  coil  (MRPC) 
probe  have  been  used  to  detect 
arcumferential  SCC  at  locations 
susceptible  to  such  degradation. 
Recently,  more  advanced  probes  (e.g>i 
Zetec  Plus-Point  probe  which  contains  a 
plus-point  coil)  have  been  used. 

Deficiencies  have  been  identified  iir 
certain  utility  inspection  programs  for 
detecting  SOC,  particulariy 
circimiferentially  oriented  SCC 
Potential  deficiencies  include  using 
inappropriate  probes  for  inspecting 
locations  susceptible  to  circumferential 
cracking,  not  optimizing  the  test 
methods  to  minimize  electrical  noise 
and  sigpal  interference,  and  not  being 
alert  to  plant-unique  circumstances 
(e.g.,  dents,  copper  deposits)  which  may 
necessitate  special  test  procedures 
found  imnecessary  at  other  similarly 
designed  steam  generators  or  not 
included  as  part  of  a  generic  techniqtie 
qualification. 

Even  though  deficiencies  in  eddy- 
current  inspection  programs  have  bem 
identified,  operating  experience 
indicates  that  steam  generator  tube 
integrity  cem  be  maintained  at  a  plant 
when  appropriate  eddy-current  data 
acquisition  (including  probe  selection) 
and  data  analysis  procedures  are  used, 
when  the  data  analysts  have  been 
properly  trained,  when  the  intervals  . 
between  inspections  are  determined 
based  aa  the  inspection  findings,  and 
when  the  operating  enviroimient  of  the 
steam  generator  tubes  is  controlled  (e.g.. 
water  chemistry  control).  Adequate  tube 
integrity  has  historically  been  achieved 
at  plants  through  iiiservioe  inspections 
that  involved  the  use  of  bobbin  and 
MRPC  probes.  In  some  instances, 
operating  intervals  were  shortened 
between  inspections  to  ensure  tube 
integrity.? 

Nevertheless,  inspection  findings  at 
the  Maine  Yankee  Atomic  Power  Station 
in  1994  and  1995  raised  concerns  that 
large  draunferential  cracks  could 
develop  over  the  course  of  an  operating 
interval  or  that  a  large  nximber  of 
circumferential  cracks  may  be  present  if 
a  fiacility  was  not  using  appropriate 
inspection  techniques.  As  a  result  of 
th^  inspection  findings,  the  NRC  staff 
issued  Generic  Letter  (GL)  95-03. 
"Cimunferential  Cracking  of  Steam 
Generator  Tubes,"  on  April  28. 1995. 
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which:  (1)  Requested  affected  licensees 
to  evaluate  recent  experience  (including 
the  Maine  Yankee  experience) 
concerning  the  detection  and  sizing  of 
circumferential  cracks  and  the  potential 
applicability  of  this  experience  to  their 
plants;  (2)  on  the  basis  of  the  results  of 
this  evaluation,  includiiig  past 
inspections  and  the  results  thereof,  and 
other  relevant  factors,  requested  affected 
licensees  to  develop  a  safety  assessment 
justifying  continued  operation  until  the 
next  scheduled  steam  generator  tube 
inspections  were  performed  at  their 
plants;  and  (3)  requested  that  licensees 
develop  and  submit  their  plans  for  the 
next  steam  generator  tube  inspection  as 
they  pertain  to  the  detection  of 
circumferential  cracks. 

Subsequent  to  the  issuance  of  GL  95- 
03,  the  Petitioners  made  the  following 
requests  with  respect  to  steam  generator 
tubes  at  Prairie  Island  Units  1  and  2: 
Request  (a) — "That  all  steam  generator 
tubes  in  Prairie  Island  Unit  2  be  given 
a  full  length  inspection  utilizing  the 
more  comprehensive  and  proactive 
battery  of  tests  employed  at  Maine 
Yankee  during  NSP's  1995  outage. 
Petitioners  specifically  demand  that -the 
Zetec  Plus  Point  Probe  and  any  state  of 
the  art,  eddy  current  probe  for  corrosive 
cracking  be  employed  at  Prairie  Island 
2  during  Outage  17  scheduled  to  end 
June  15, 1995."  Request  (fc>— "That  if 
the  Zetec  Plus  Point  Probe  and  any  state 
of  the  art  probe  are  not  employed  during 
the  mid-Jime  1995  outage,  then  reactor 
Unit  2  be  taken  immediately  off-line 
until  such  time  these  specific  Zetec  Plus 
Point  Probe  and  any  state  of  the  art, 
eddy  current  probe  for  corrosion 
cracking  are  completed."  Request  (c) — 
"That  Prairie  Island  Unit  1  immediately 
be  placed  into  a  mid-cycle  outage  to 
perform  the  NRC  requested  actions 
outlined  in  Generic  Letter  95-03.  In 
addition,  all  Unit  1  steam  generator 
tubes  be  inspected  through  the  use  of 
the  Zetec  Plus  Point  Probe  and  any  state 
of  the  art,  eddy  current  probe  for 
corrosion  cracking." 

NSP  submitted  its  response  to  the 
generic  letter  for  Prairie  Island  Units  1 
and  2  by  letter  dated  June  27, 1995.  As 
discussed  below,  the  information 
submitted  provides  no  indication  of  an 
active  circumferential  crack  mechanism 
at  the  Prairie  Island  units,  nor  does  it 
suggest  any  significant  concern 
regarding  the  potential  for  large, 
undetected  circiunferential  cradu  at 
these  units. 

The  Prairie  Island  Unit  2  steam 
generators  were  last  inspected  in  June 
1995.  This  inspection  included  a  100- 
jjercent,  full-length  inspection  with  the 
bobbin  probe.  In  addition,  a  100-p>ercent 
inspection  was  performed  with  a 


combined  MRPC/Plus-Point  probe  from 
the  hot-leg  tube  end  to  3  inches  above 
the  tubesheet.  Most  row  1  and  2  U- 
bends  were  also  inspected  with  the 
MRPCyPlus-Point  coil.  The  bobbin 
probe  is  appropriate  for  performing  the 
general-purpose,  full-length  inspection 
of  the  tubing  because  of  its  capability  to 
detect  flaw  geometries  exhibiting  an 
axial  component  (e.g.,  corrosion 
thinning  and  wastage,  mechanically 
induced  wear,  pitting,  and  axial  cracks). 
The  bobbin  inspection  was 
supplemented  by  inspections  with  a 
combined  MRPC/Plus-Point  probe  to 
provide  enhanced  sensitivity  to 
detecting  cracks.  These  inspections 
encompassed  the  areas  of  axial  crack 
activity  with  the  bobbin  coil  probe  and, 
in  addition,  the  locations  most 
vulnerable  to  circiunferential  cracking 
with  the  MRPC/Plus-Point  coil. 

NSP  reports  that  the  Prairie  Island 
Unit  1  steam  generators  were  last 
inspected  in  January  1996.  This 
inspection  included  a  100-percent  full- 
length  inspection  with  the  bobbin 
probe,  except  for  rows  1  and  2  U-bends. 
Rows  1  and  2  U-bends  were  examined 
with  MRPC/Plus-Point.  AH  hot-leg  tubes 
were  examined  with  rotating  probe 
technology  (including  Plus-Point)  firom 
the  tube  end  to  6  inches  above  the  top 
of  the  tubesheet.  All  sleeves  were 
examined  full  length  with  the  Plus- 
Point  rotating  coil. 

In  addition,  NSP's  response  to  the 
generic  letter  addressed,  in  part,  each  of 
five  locations  at  which  circumferentially 
oriented  degradation  has  historically 
occurred  in  Westinghouse  steam 
generators.  These  locations  are  places 
where  there  ts  significant  axial  stress 
associated  with  variations  in  tube 
geometry  and  include  (1)  tube 
expansion  transition  areas,  (2)  dented 
top-of-tubesheet  locations  in  partial  roll- 
expanded  tubes  (described  below),  (3) 
dented  tube-to-tube  support  plate 
intersections,  (4)  small-radius  U-bends, 
and  (5)  sleeve  joints.  Significant  axial 
stress  would  contribute  to  the 
development  of  circumferential 
cracking. 

Regarding  the  first  and  second 
categories,  the  tubes  at  Prairie  Island  are 
roll  expanded  over  only  the  lower 
portion  of  the  tubesheet  depth  (i.e., 
partial  roll  expansion).  NSP  reports  that 
the  incidence  of  circumferential  cracks 
at  expansion  transitions  where  the  tubes 
have  received  a  partial-depth  expansion 
has  been  negligible  industry-wide.  For 
Prairie  Island  Unit  1,  the  100-percent 
MRPC/Plus-Point  inspection  in  the 
tubesheet  regions  in  January  1996  did 
not  find  any  circumferential  indications 
in  the  in-service  tubes.  Similarly,  for 
Prairie  Island  Unit  2,  lie  MRPC/Plus- 


Point  inspections  in  the  tubesheet 
regions  did  not  identify  circumferential 
indications. 

With  regard  to  tfie  third  category, 
circumferential  SCC  at  dented  tube 
support  plate  intersections  has  only 
been  reported  at  a  limited  number  of 
plants.  In  addition,  dented  regions  have 
exhibited  both  axial  and  circumferential 
SCC  with  axial  SCC  typically  being  the 
more  frequently  observed  degradation 
mechanism.  Axial  SCC  at  dented 
locations  can  be  detected  with  the 
bobbin  probe.  Although  NSP  has  not 
reported  performing  MRPC  or  Plus- 
Point  examination  at  the  support  plates, 
it  has  examined  100  percent  of  these 
locations  using  a  bobbin  probe  and  has 
not  reported  any  axial  cracking.  Not 
detecting  any  axial  cracking  gives 
confidence  that  widespread 
circumferential  SCC  is  not  occurring. 

Regarding  the  fourth  category,  SOC  in 
the  small-radius  (row  1  and  some  row 
2)  U-bends  has  been  extensive  in 
Westinghouse  steam  generators.  This 
cracking  has  been  predominantly  axial, 
with  only  isolated  instances  of  non-axial 
cracks.  NSP  reports  that  the  small- 
radius  U-bends  are  routinely  inspected 
wfth  the  MRPC.  In  January  1996.  the 
licensee  inspected  100  percent  of  rows 
1  and  2  U-bends  on  Prairie  Island  Unit 
1  with  the  MRPC/Plus-Point  and  found 
no  indications.  The  June  1995 
inspections  at  Prairie  Island  Unit  2  with 
the  MRPC/Plus-Point  probe  looked  at 
the  majority  of  small-radius  U-bends, 
and  foimd  one  axial  and  no 
circiunferential  indications. 

Regarding  the  fifth  category,  during 
the  January  1996  inspection  in  Unit  1, 
ail  in-service  and  new  sleeves  were 
examined  full  length  with  Plus-Point. 
Indications  were  found  in  the  upper 
sleeve  weld  region  of  61  ABB 
Combustion  Engineering  welded 
tubesheet  sleeves.  These  indications 
were  characterized  as  single  or  multiple 
circumferential  indications  or 
volumetric  indications.  All  of  these 
sleeved  tubes  with  circumferential 
indications  were^  removed  fixjm  service 
by  sample  removal  and/or  plugging.  The 
volumetric  indications  were  evaluated 
and  indications  located  within  the 
pressure  boundary  were  plugged.  No 
sleeves  are  installed  in  Unit  2.  Sleeves 
were  installed  in  Unit  1  to  address 
forms  of  tube  degradation  (e.g.,  axial 
cracking  and  intergranular  attack)  other 
than  circumferential  cracking. 

In  response  to  the  large  number  of 
indications  identified  in  the  upper 
sleeve  welds  of  ABB  Combustion 
Engineering  welded  tubesheet  sleeves 
during  the  January  1996  Unit  1  outage, 
the  NRC  staff  held  discussions  and 
meetings  with  the  Licensee  to  determine 
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the  root  cause  of  the  indications.  NSP 
pulled  five  sleeve/tube  samples  during 
the  outage  to  perform  metallurgical 
analysis  on  and  determine  the  root 
cause  of  the  indications.  Four  of  the 
removed  tubes  contained 
drciunfsrential  indications  and  one 
contained  a  volumetric  indication.  NSP 
started  up  Unit  1  on  March  3, 1996,  and 
committed  to  perform  a  mid-cycle 
outage  to  perform  additional  inspections 
unless  the  results  of  the  metaliurgica] 
analyses  from  the  pulled  sleeves 
indicated  that  additional  inspections 
would  not  be  warranted. 

ABB  Combustion  Engineering 
performed  the  metallurgical 
examinations,  with  third-party  review 
by  the  Electric  Power  Research  Institute. 
The  results  showed  that  the  sleeve  weld 
indications  were  not  service  induced. 
Instead,  they  were  original  fabrication 
flaws  that  were  the  result  of  faulty 
cleaning  of  tube  surfaces  prior  to 
welding.  The  examinations  of  the  tube 
samples  revealed  the  sizes  of  the  flaws 
were  such  that  the  structural  integrity  of 
the  welds  was  not  compromised.  None 
of  the  flaws  showed  any  indication  of 
having  propagated  in  service.  Since  the 
indications  were  not  service  induced, 
the  NRC  staff  agreed  that  a  mid-cycle 
outage  to  perform  further  inspections 
was  not  necessary. 

ABB  Combustion  Engineering  is, 
currently  revising  its  topical  report  on 
sleeving  to  incorporate  improved 
cleaning  techniques  prior  to  installation 
of  sleeves,  in  order  to  prevent  such 
flaws  in  the  future.  NSP  plans  to  submit 
an  amendment  to  the  NRC  for  review  to 
adopt  the  revised  ABB  Combustion 
Engineering  topical  report  prior  to 
installation  of  CE  sleeves. 

After  GL  95-03  was  issued,  additional 
information  from  inspections  performed 
at  Maine  Yankee  and  the  destructive 
examination  of  several  tubes  removed 
from  Maine  Yankee  became  available. 
This  additional  information  appears  in 
NRC  Information  Notice  95-40, 
"Supplemental  Information  Pertaining 
to  Generic  Letter  95-03,' 
'Circumferential  Cracking  of  Steam 
Generator  Tubes'."  This  information  led 
to  the  conclusion  that  the  tubes  with  the 
largest  indications  at  Maine  Yankee 
continued  to  exhibit  adequate  structural 
integrity  at  the  time  they  were  found. 
This  was  attributable,  in  part,  to  the 
crack  morphology  as  discussed  in  the 
Information  Notice.  As  a  result, 
adequate  tube  structural  integrity  was 
ensured  for  the  operating  interval 
between  inspections,  even  though  the 
MRPC  probe,  rather  than  the  Plus-Point 
probe,  was  used  during  the  earlier 
inspections. 


As  mentioned  above,  the  safe 
operation  of  the  steam  generators  is 
ensured  by  performing  inspections  and 
repairing  defective  tubes,  limiting  the 
operetional  lecdmge  through  the  steam 
generators,  analyzing  a  design-basis 
steam  generator  tube  rupture  event  to 
demonstrate  acceptable  radiological 
consequences,  and  having  appropriate 
emergency  operating  procedures  in 
place.  As  discussed  above,  the  staff 
believes  that  the  inspection  probes  used 
during  the  May  1994  and  June  1995 
outages  at  Prairie  Island  Units  1  and  2, 
respectively,  were  adequate  to  provide 
reasonable  assurance  of  tube  integrity. 
In  addition,  NRC  requires  an  operational 
leak  rate  limit  to  provide  reasonable 
assurance  that,  ^ould  a  leak  occur 
during  service,  it  will  be  detected  and 
the  plant  will  be  shut  down  in  a  timely 
manner  before  rupture  occura  and  with 
no  undue  risk  to  public  health  or  safiaty. 

Therefore,  on  tne  basis  of  (1)  the  fact 
that  appropriate  steam  generator  tube 
inspections  have  been  performed,  (2) 
monitoring  of  primary-to-secondary 
leakage  is  being  conducted,  and  (3)  the 
fact  that  appropriate  emergency 
operating  procedures  are  in  place,  the 
NRC  sta^  has  concluded  that  the 
Petitioners'  request  for  the  shutdown  of 
Prairie  Island  Units  1  and  2  until  full- 
length  tube  inspections  are  completed 
using  the  Zetec  Plus-Point  probe  and 
any  state-of-the-art  eddy-current  probe 
should  be  denied. 

B.  Vessel  Head  Penetration  (VHP) 
Cracking 

The  Petitioners  contend  that  the 
VHP's  at  Prairie  Island  Units  1  and  2  are 
likely  to  have  stress-corrosion  cracks 
which,  if  not  foimd  and  corrected,  may 
result  in  a  catastrophic  accident 
involving  reactor  control  rods.  The 
Petitioners  also  contend  that  VHPs  in 
PWRs  in  France,  Belgium,  Switzerland, 
and  Sweden  are  cradking  and  that 
French  data  indicate  that  the  cracking 
mechanism  will  not  necessarily  produce 
a  detectable  leak  prior  to  a  break  that 
would  initiate  a  serious  accident.  The 
Petitioners  further  contend  that  failure 
of  a  VHP  could  cause  the  ejection  of  a 
control  rod  drive  mechanism  (CRDM), 
resulting  in  a  loss  of  control  of  the 
reactor  and/or  a  serious  leak  that  could 
not  be  isolated  and  thereby  could 
induce  a  loss-of-coolant  accident.  Tlie 
Petitioners  request  immediate,  full 
inspection  of  all  VHPs  in  Units  1  and  2 
for  cracking  using  state-of-the-art  eddy- 
current  testing.  The  Petitioners  also 
request  that  NRC  immediately  suspend 
the  operating  licenses  of  both  units  until 
the  VHPs  are  inspected. 

This  same  issue  has  been  the  subject 
of  a  recent  Director's  Decision  under  10 


CFR  2.206  issued  by  the  Director  of 
NRR.  See  All  Pressurized  Water 
Reactors,  DD-95-2. 41  NRC  55  (1995), 
There,  the  NRC  staff  concluded,  after 
reviewing  the  information  referred  to  by 
that  Petitioner,  that  the  likelihood  of  the 
formation  of  circumferential  cracks  is 
small,  the  likelihood  of  forming  small 
axial  cracks  is  higher,  and  that  leaks 
would  develop  before  catastrophic 
failure  of  a  VHP  would  occur.  This 
would  result  in  the  deposition  of  boric 
acid  crystals  on  the  vessel  head  and 
surrounding  area  that  would  be  detected 
during  surveillance  walkdowns.  The 
Petitioners  contend  that  this  conclusion 
is  not  supportable  as  French  data 
indicate  that  the  cracking  mechanism 
will  not  necessarily  produce  a 
'  detectable  leak  prior  to  a  break  that 
would  initiate  a  serious  accident.  . 

The  NRC  staff's  review  of  the  French 
data  does  not  support  the  Petitioners' 
contention  that  a  crack  would  not  be 
detected  due  to  leakage  prior  to 
catastrophic  failure.  'Topical  reports 
submitted  to  and  reviewed  by  the  NRC 
staff  indicate  that  cracks  in  the  CRDM 
VHP's  would  need  to  grow  well  above 
the  reactor  vessel  head  before  reaching 
a  critical  size  that  would  lead  to  the 
catastrophic  failure  of  a  CRDM  VHP. 
The  portion  of  the  crack  above  the  head 
would  leak  well  before  the  critical  size 
is  reached. 

The  circumferential  crack  at  the 
French  reactor  was  very  small  relative  to 
the  size  flaw  that  would  jeopardize 
structural  integrity.  Furthermore,  the 
circumferential  crack  initiated  from  the 
exterior  of  the  VHP  which  is  more 
susceptible  to  circumferential  cracking. 
This  situation  occurred  after  a  small 
axial  throughwall  crack  leaked.  Thus,  it 
is  expected  that  leakage  would  be 
detected  long  before  significant 
circumferential  cracking  could  occur.  Of 
the  niunerous  VHP  inspections  in 
Europe,  Japan,  and  the  United  States,  no 
additional  cases  of  circumferential 
cracking  have  been  observed.  The 
members  of  the  Westinghouse,  Babcock 
k  Wilcox  and  Combustion  Engineering 
Owners  Groups  through  Nuclear  Energy 
Institute  submitted  acceptance  criteria 
for  both  axial  and  circumferential 
cracking  to  the  NRC  for  review  and 
approval.  The  acceptance  criteria  were 
partially  accepted  by  the  NRC  staff.  The 
criteria  for  axial  cracking  were  accepted 
as  proposed.  The  criteria  for 
circumferential  cracking  were  rejected. 
Any  circumferential  cracks  found  must 
be  reported  to  the  NRC  staff  for 
disposition.  If  VHP  cracking  violated  the 
above  acceptance  criteria,  the  NRC  staff 
would  review  the  Licensee's  plan  for 
monitoring  or  repair  of  the  crack. 
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Finally,  a  foreign  reactor  developed 
extensive  circumferential  cracking  in 
VHPs  as  a  result  of  two  major 
demineralizer  resin  ingress  events  in  the 
early  1980s.  The  NRC  staff  issued  a 
request  for  additional  information  to 
NSP  on  September  25, 1995,  to 
determine  if  any  similar  resin  ingress 
events  had  occurred  at  Prairie  Island. 
The  Licensee  responded  to  the  NRC  staff 
on  October  24, 1995,  that  there  have 
been  no  resin  ingress  events  at  Prairie 
Island. 

The  NRC  staff  has  closely  monitored 
VHP  cracking  experience  in  the  U.S. 
and  abroad  and  has  reviewed  extensive 
evaluations  of  VHP  cracking.  The 
evaluations  and  operating  experience 
indicate  that  it  is  highly  unlikely  that 
signiBcant  circumferential  cracks  could 
develop  and  that  there  is  significant 
margin  between  the  flaw  sizes  that 
would  result  in  detectable  leakage  and 
the  flaw  sizes  that  would  jeopardize 
structural  integrity.  Thus,  the  staff  has 
concluded  that  VHP  cracking  is  not  a 
safety  concern  at  this  time.  To  assure 
that  VHP  cracking  continues  to  be 
properly  monitored  and  controlled,  the 
NRC  is  in  the  process  of  preparing  a 
Generic  Letter  requesting  addressees  to 
describe  their  program  for  ensuring  the 
timely  inspection  of  PWR  CRDM  VHPs 
and  other  VHPs.  This  letter  was  issued 
for  public  comment  on  August  1, 1996. 

Accordingly,  the  requests  made  by  the 
Petitioners  for  the  shutdown  of  the 
Prairie  Island  units  and  inspection  of 
the  VHPs  with  enhanced  inspection 
techniques  is  denied.  As  explained 
above,  the  NRC  staff  has  concluded  that 
no  substantial  health  and  safety  issues 
have  been  raised  by  the  Petitioners. 

C.  UnJoading  of  Dry  Cask  Storage  Units 

Spent  fuel  discharged  from  a  reactor 
core  is  stored  on  site  in  a  spent  fuel  pool 
prior  to  transfer  to  the  U.S.  Department ' 
of  Energy  (DOE)  for  final  deposition. 
Typically,  one-third  of  a  reactor  core  is 
discharged  every  refueling  outage 
(approximately  every  18  months  in  the 
case  of  each  of  the  Prairie  Island  units). 
The  Licensee  concluded  several  years 
ago  that  it  would  reach  maximum 
capacity  in  its  spent  fuel  pool  in  1994, 
prior  to  availability  of  a  DOE  repository 
for  storageof  spent  fuel.  To  support  the 
need  for  continued  storage  of  spent  fuel 
at  the  reactor  site,  the  Licensee  applied 
to  NRC  for  a  license  to  store  spent  fuel 
in  an  onsite  independent  spent  fuel 
storage  installation  (ISFSI).  NRC  issued 
Materials  License  No.  SNM-2506  to 
NSP  on  October  19, 1993,  for  receipt 
and  storage  of  spent  fuel  at  the  ISFSI  on 
the  site  of  the  Prairie  Isfiuid  Nuclear 
Generating  Plant.  Materials  License  No., 
SNM-2506  allows  NSP  to  use  the  TN- 


40-type  casks  for  storage  at  its  ISFSI. 
The  TN-40,  a  metal  cask  system,  is 
designed  to  store  40  PWR  spent  fuel 
assemblies  in  each  cask.  Dimensions  of 
the  cask  (with  protective  cover)  are  202 
inches  high  with  an  outside  diameter  of 
103.5  inches.  A  loaded  TN-40  storage 
cask  weighs  109.3  metric  tons. 

On  April  28, 1995,  a  public  meeting 
was  held  in  Red  Wing,  Minnesota,  to 
present  NRC  inspection  findings  related 
to  dry  cask  storage  activities  at  the 
Prairie  Island  plant.  Questions  were 
raised  by  members  of  the  public  as  to 
how  the  Licensee  woiild  unload  the 
spent  fuel  in  a  dry  storage  cask,  if  it 
became  necessary,  i.e.,  would  there  be 
enough  «npty  fuel  racks  in  the  sptent 
fuel  pool  to  accommodate  unloading  of 
the  cask. 

In  a  letter  to  the  NRC  dated  May  3, 
1995,  the  Licensee  submitted  a  plan  for 
unloading  the  TN-40  cask  in  response 
to  the  questions  raised  at  the  April  28, 
1995,  meeting.  In  that  letter,  the 
Licensee  stated  that  some  of  the  hiel 
racks  in  the  spent  fuel  pool  contain 
nonfuel-bearing  components,  which 
could  be  relocated  to  a  temporary 
location  in  the  fuel  transfer  canal. 
Alternatively,  it  may  be  possible  for  the 
components  to  be  stored  temporarily  in 
the  TN-40  cask,  should  it  become 
necessary  to  unload  a  cask.  In  the  latter 
case,  even  though  the  TN-40  cask  being 
returned  to  the  spent  fuel  pool  may  no 
longer  be  qualified  to  hold  spent  fuel,  it 
quite  possibly  could  still  safely  hold 
irradiated  nonfuel-bearing  components. 

The  Petitioners  raised  issues 
concerning  compliance  with  10  CFR 
50.59  and  the  need  to  make  changes  to 
Technical  Specifications  in  order  to  use 
the  fuel  transfer  canal  for  nonfuel- 
bearing  components  imder  the 
Licensee's  plan.  Petitioners  also  stated 
that  10  CFR  50.59  requires  a  safety 
analysis  and  amendment  to  the 
operatii^  license  with  a  public  hearing 
whenever  a  change  occurs  in  Technical 
Specifications  for  spent  fuel  pool  and 
reactor  transfer  canal  use.  Petitioners 
further  stated  that  a  safety  analysis  is 
essential  when  a  Technical 
Specification  change  occurs. 

The  need  for  a  change  to  the 
Technical  Specifications  and  the 
process  to  be  followed  under  10  CFR 
50.59  are  two  separate,  but  related, 
issues.  With  regard  to  the  Prairie  Island 
Technical  Specifications,  the  plan 
proposed  by  the  Licensee  in  its  letter  of 
May  3, 1995,  for  dealing  with  the  need 
to  unload  a  cask,  would  not  involve  a 
change  to  Teichnical  Specifications 
because  Technical  Specifications  do  not 
address  use  of  the  fuel  transfer  canal  nor 
do  they  address  movement  of  nonfuel- 
bearing  components  within  the  spent 


fuel  pool.  Prairie  Island's  Technical 
Specification  3.8  specifies  operating 
limitations  associated  with  mel- 
handling  operations  and  core  alterations 
only.  Fiulher,  the  fuel  transfer  canal  is 
not  classified  as  a  reactor  safety  system. 
The  fuel  transfer  canal  provides  no 
protection  for  the  reactor,  nor  does  it 
mitigate  the  consequences  of  a 
postulated  accident  to  the  reactor.  The 
fuel  transfer  canal  is  a  component  of  the 
fiiel  storage  and  fuel  handling  systems, 
which  is  considered  a  plant  auxiliary 
system  rather  than  a  reactor  safety 
syistem.  As  use  of  the  fuel  transfer  canal 
in  the  Licensee's  plan  does  not  involve 
a  change  to  the  Technical 
Specifications,  an  amendment  for  this 
reason  would  not  be  required  and  the 
opportimity  to  request  a  public  hearing 
with  regard  to  a  Technical  Specification 
change  would,  therefore,  not  arise. 

With  regard  to  §  50.59  of  Title  10  of 
the  Code  of  Federal  Regulations,  that 
provision  allows  a  Licensee  to  make 
changes  to  its  facility  and  procedures  as 
described  in  the  Final  Safety  Analysis 
Report  (FSAR)  without  prior  approval 
from  NRC,  provided  a  change  in 
Technical  Specifications  is  not  involved 
(which,  as  described  above,  is  met  in 
this  instance)  and  an  unreviewed  safety 
question  does  not  exist.  Before  moving 
the  nonfuel-bearing  components  to 
temporary  storage  racks  in  its  fuel 
transfer  canal,  NSP  would  need  to 
determine  if  this  use  of  the  transfer 
canal  changes  the  faciUty  or  procedures 
as  described  in  the  FSAR.  If  NSP 
determines  that  a  change  has  been  made 
to  the  faciUty  or  procedures  as  described 
in  the  FSAR,  then  a  safety  evaluation 

Eursuant  to  10  CFR  50.59  is  required  to 
B  performed  by  the  Licensee.  If  a 
Technical  Specification  change  were 
needed  (not  the  case  as  discussed 
above),  or  an  unreviewed  safety 
question  existed,  NRC  review  and 
approval  would  be  required.  Otherwise, 
the  Licensee  could  make  the 
modifications  without  prior  NRC 
approval.  Licensees  submit  a  list  of 
modifications  that  were  performed 
under  10  CFR  50.59  without  NRC 
approval  to  NRC  annually. 

The  Licensee  did  not  fail  to  comply 
with  the  requirements  of  10  CFR  50.59 
by  presenting  a  plan  for  retrieval  of  fuel 
firom  a  cask,  which  included  an  option 
to  place  nonfuel-bearing  components  in 
the  fuel  transfer  canal.  At  the  time  a 
cask  unloading  is  deemed  necessary,  the 
Licensee  can  evaluate  the  specific 
modifications  needed  to  implement  the 
plan  and  determine  whether  10  CFR 
50.59  is  applicable. 

When  applying  for  the  license,  NSP 
performed  an  accident  analysis,  in  its 
Safety  Analysis  Report,  as  required  by 
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NRC  regulations.^  In  its  Safety 
Evaluation  Report  dated  July  1993.  the 
NRC  staff  reviewed  the  Licensee's 
accident  analysis  and  detennined  that 
"Dose  equivalent  consequences,  from  a 
single  cask,  to  any  individual,  firom 
direct  and  indirect  radiation  and 
gaseous  activity  release  after  postulated 
accident  events,  are  less  than  the  50 
mSv  (5  rem)  Umit  established  in  10  CFR 
72.10(50))."  Additionally,  in  its 
Environmental  Assessment,  dated  July 
28. 1992,  the  NRC  staff  asseased  the 
accident  dose  at  the  Prairie  Island  site 
boundary  as:  "a  small  fraction  *  *  *  of 
the  criteria  specified.  *  *  •  ",  and 
found  that:  "These  doses  are  also  much 
less  than  the  Protective  Action  Guides 
established  by  the  Environmental 
Protection  Agency  (EPA)  for  individuals 
exposed  to  radiation  as  a  result  of 
accidents;*  *  *"  Because  it  has  beoi 
shown  that  the  dose  equivalent  from  a 
single  cask  to  any  individual  from 
postulated  accident  events  is  not  in 
excess  of  the  levels  required  foe  taking 
protective  actions  to  protect  public 
health,  the  NRC  staff  considers  that  a 
time-urgent  unloading  of  the  TN-40 
cask  is  not  a  likely  event 

Even  if  such  an  imlikely  accident 
occurred  and  the  Licensee  determines 
that  corrective  actions  m^y  need  to  be 
taken  to  maintain  safe  stoirage 
conditirais,  options  are  available.  This 
may  include  returning  the  cask  to  the 
auxiUary  building  and/or  the  spent  fuel 
pool  for  repairs.  Once  the  cask  is  in  the 
spent  fuel  pool,  it  does  not  necessarily 
have  to  be  unloaded  to  maintain  safe 
storage  conditions.  In  addition,  the 
Licensee  may  have  other  options 
available  to  cover  this  imUkely 
contingency  including  temporary 
storage  of  spent  fuel  in  a  spare  storage 
cask  or  use  of  an  existing  certified 
transportation  cask.  The  Licensee  would 
have  time  to  consider  these,  and  other 
available  options,  in  such  an  unlikely 
event. 

Petitioners  also  raise  an  issue 
concerning  tbe  necessity  to  offload  both 
the  entire  reactor  core  and  a  TN-40  cask 
simultaneously.  NRC  has  no 
requirement  for  licensees  to  maintain 
the  spent  fuel  capacity  to  offload  the 
entire  core  at  once.  Prairie  Island 


'T1>e  Licenaee  analyzed  acciden|8  classified  as 
Design  Events  UJ  and  IV.  as  described  in  ANSI/ANS 
S7.9,  "Design  Criteria  for  an  Independent  Spent 
Fuel  Storage  Installation  (Dry  Storage  Type)." 
Design  Event  QI  consists  of  that  set  of  infrequent 
events  that  could  reasonably  be  expected  to  occur 
during  the  lifetime  of  the  ISFSI.  Design  Event  IV 
consists  of  the  events  that  are  postulated  because 
their  consequences  may  result  in  the  maximuro 
potential  impact  on  the  immediate  environs. 
Included  among  the  scenarios  considered  under 
Design  Event  IV  was  a  loss  of  conrinement  barrier 
leading  to  an  iimnediaie  release  of  radioactivily. 


normally  offloads  only  one-third  of  the 
core  during  refueling  outages.  If  NSP 
determines  the  need  to  offload  the  entire 
core  during  a  refueling  outage,  NSP  can 
install  temporary  fuel  racks  in  the  cask . 
laydown  arpa  in  the  spent  fiiel  pool. 
Therefore,  a  cask  could  not  be  unloaded 
for  the  short  time  that  temporary  racks 
are  installed  in  the  cask  laydown  area. 
The  staff  does  not  view  this  as  a 
problem  for  two  reasons.  First,  the 
probabihty  that  a  cask  would  require 
unloading  at  the  same  time-a  full-core 
offload  is  in  process  is  extremely  small. 
Second,  in  the  event  it  became 
necessary  to  unload  a  cask,  fuel  could 
be  placed  back  into  the  reactor  vessel 
and  the  temporary  fuel  storage  racks 
could  be  removed.  As  discussed  above,    ■ 
time-urgent  unloading  of  a  TN— 40  cask 
is  extremely  unlikely.  The  cask  could 
then  be  unloaded  after  the  cask  laydown 
area  was  cleared  of  the  temporary  fiiel 
storage  racks. 

In  addition  to  assuring  that  a  TN-40 
cask  could  be  unloaded  if  necessary,  the 
Licensee's  plan  also  provides  assurance 
with  regard  to  spent  fuel  retrievability. 
Subpart  F  of  10  CFR  part  72  provides 
general  design  criteria  for  ISFSIs  and 
monitored  retrievable  storage 
installations.  Section  72.122  sets  overall 
requirements  and  10  CFR  72.122(1) 
provides  for  retrievability  of  the  Kiel 
and  states:  "Storage  systems  must  be 
designed  to  allow  ready  retrieval  of 
spent  fuel  or  high-level  radioactive 
waste  for  further  processing  or 
disposal."  The  NRC  staff  concluded  in 
a  May  5, 1995,  letter  to  the  Licensee  that 
the  abiUty  to  unload  a  TN-40  cask  if 
necessary  in  accordance  with  the 
Licensee's  plan  would  satisfy  this  fuel 
retrievability  provision. 

Finally,  Petitioners  state  that  the 
wrong  NRC  department  reviewed  and 
approved  NSP's  plan  for  retrievabiUty  of 
irradiated  fuel.  The  Office  of  Nuclear 
Material  Safety  and  Safeguards  (NMSS) 
is  responsible  for  licensing  and 
regulating  all  issues  under  10  CFR  part 
72,  including  issues  related  to  the 
design  requirements  for  ISFSIs. 
Therefore,  NMSS  is  the  correct  NRC 
office  to  review  whether  the  licensee's 
plan  met  10  CFR  72.122(1).  As  discussed 
abov%,  the  Licensee's  plan  does  not 
involve  a  Technical  Specification 
change.  Accordingly,  NRR  review  of 
such  a  change  would  not  be  required.  If, 
upon  implementing  its  plan,  the 
Licensee  determined  that  a  safety 
evaluation  pursuant  to  §  50.59  was 
required,  NRR  review  and  approval  .      , 
would  be  required  onfy  if  an'  I 

unreviewed  safety  question  existed. 

With  regard  to  the  requests  made  by 
the  Petitioners,  there  is  no  basis  for 
suspending  NSP's  operating  licenses  for 


the  Prairie  bland  units  until  a  safety 
analysis  is  completed,  reviewed,  and 
approved  by>NRC,  and  until  NSP's 
licenses  are  amended  and  pubUc 
hearings  have  been  held.  If  NSP  plans 
to  implement  a  specific  plan  to  utilize 
the  fuel-transfer  canal  which  changes 
the  fecility  or  procedures  as  described 
in  the  FSAR,  then  an  evaluation 
pursuant  to  10  CFR  50.59  would  be 
required  at  that  time,  which  would  not 
.  require  prior  NRC  approval  unless  an 
unreviewed  safety  question  exists  or  a 
change  to  Technical  Specifications  is 
required. 

D.  Auxiliary  Building  Crane' 

Petitioners  contend  that  a  recent 
incident  at  Prairie  Island  on  May  13, 
1995,  involving  the  crane  used  to  lift  the 
dry  cask  for  Prairie  Island's  ISFSI, 
requires -physical  testing  and  safety 
analysis  before  future  crane  use.  The 
incident  resulted  in  the  crane  holding 
the  123.75-ton  cask  above  the  surface  of. 
the  reactor  pool  for  16  hours.  The 
Petitioners  assert  that  the  incident  could 
have  caused  metal  fatigue  within  the 
crane's  structure  and  the  cables  attached 
to  the  crane.  Also,  Petitioner  Prairie 
Island  Coalition  asserts  in  its  June  21, 
1995,  letter  to  the  Chairman  of  the  NRC 
that  the  crane,  its  cable,  and  its  cable 
mechanisms  were  not  designed  to 
withstand  holding  nearly  a  maximum 
load  br  16  houre. 

The  Prairie  Island  auxiliary  building 
crane  was  upgraded  in  1992  in 
accordance  with  the  provisions  of 
Topical  Report  EDR-l(P),  "Ederer 
Nuclear  Safety-Related  Extra  Safety  and 
Monitoring  (X-SAM)  Cranes."  The 
crane  is  deigned  and  tested  in 
accordance  with  the  NRC  staff's 
guidance  as  outlined  in  NUREG-0554, 
"Single-Failure-Proof  Cranes  for  Nuclear 
Power  Plants,"  and  NUREG-0612, 
"Control  of  Heavy  Loads  at  Nuclear 
Power  Plants." 

The  staff  evaluated  the  design  of  the 
auxiliary  building  crane  and  the  lifting 
device  for  the  cask  as  part  of  its  review 
of  the  dry  cask  ISFSI.  This  crane  system 
is  designed  so  that  a  single  failure  will 
not  result  in  the  loss  of  the  capabiUty  of 
the  system  to  safely  retain  the  load  (this 
design  is  known  as  single-failure  proof). 
The  crane  is  designed  to  handle  a  rated 
load  of  125  tons  and  is  capable  of 
raising,  lowering,  and  transporting 
occasional  loads,  for  testing  purposes,  of 
25-percent  higher  than  the  rated  load 
without  damage  or  distortion  to  any 
crane  part.  All  parts  of  the  crane  that  are 
subjected  to  dynamic  strains,  such  as 
gears,  shafts,  drums,  blocks,  and  other 
integral  {>arts,  have  a  safety  factor  of  5 
(i.e..  they  are  designed  to  lift  5  times  the 
design  rated  load).  The  hook  has  a 
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desigD  safety  fector  of  10  and  was 
subjected  to  a  200-peicent  overload  test 
followed  by  magnetic  particle 
inspec^on  prior  to  initial  operation. 
Protection  against  wire  rope  wear  and 
fatigue  damage  are  ensured  by 
scheduled  inspection  and  maintenance. 
The  special  lifting  device  used  for  cask 
movement  is  designed  to  support  6 
times  the  weig|it  ^  the  fidly  lo^ed  cask 
and  was  subjected  to  a  300-percent 
overload  test  by  the  manufacturer.  The 
lifting  device  undergoes  dimenaonal 
testing,  visual  inspection,  and 
nondestructive  testing  every  12  months 
(pliis  or  minus  25  percent). 

A  single-failure-proof  crane,  such  as 
the  crane  at  Prairie  Island,  that  has 
become  immobilized  by  failure  of 
components  while  holding  a  load,  is 
able  to  hold  the  load  or  set  the  load 
doMm  while  adjustments  or  repairs  are 
made.  Safety  featiues  and  emergency 
devices  permit  manual  operation  to 
accomplish  this  task.  Two  separate 
magnetic  brakes  are  provided  as  well  as 
an  emergency  drum  band  brake.  Each 
magnetic  brake  provides  a  braking  force 
of  at  least  150  percent  of  rated  load.  The 
emergency  dnun  brake  assures  that  the 
load  can  be  safely  lowered  evan  if 
power  is  lost  to  the  crane.  Because  of 
the  large  design  margins  and  the  ability 
to  withstand  a  failure  of  any  single 
component,  the  NRC  staff  does  not 
postulate  a  load  drop  from  a  single- 
failure-proof  crane. 

After  the  incident  on  May  13, 1995, 
the  Licensee  temporarily  removed  the 
crane  from  service  for  testing.  The 
Licensee  and  the  crane  vendor 
performed  testing  on  the  crane  to 
analyze  the  event  and  assure  the  crane 
was  operable.  The  Licensee's  analysis  of 
the  May  13, 1995,  incident  found  the 
problem  to  be  an  impn^rly  calibrated 
load  cell  (a  load  cell  is  a  device  that 
measures  the  load  being  lifted  by  the 
crane  and  provides  input  to  an 
overload-sensing  device).  It  was 
determined  that  the  actual  load  was  less 
than  what  was  being  sensed  by  the 
overload-sensing  device.  The  function 
of  the  overload-sensing  device  Is  to  stop 
the  operation  of  the  crane  when  the  load 
reaches  a  predetermined  value.  This 
prevents  loading  the  crane  beyond  its 
rated  load  by  maintaining  loads  within 
the  design  working  limit,  thereby 
maintaining  safety  and  the  physical 
integrity  of  the  crane  system. 

Smce  the  design-rated  load  of  the 
crane  was  notescceeded  during  the 
incident,  there  is  no  reason  to  assiune 
that  the  crane  cannot  continue  to 
operate  safely.  Even  if  the  rated  load 
had  been  exceeded,  ar  analysis  would 
be  needed  to  determine  how  much  the 
rated  load  was  exceeded  and  if  that 


amoimt  is  significant.  When  cranes  are 
built,  manufacturers  conduct  proof  tests 
at  a  load  above  rated  load.  The  proof  test 
for  this  crane  was  25  percent  higher 
than  the  125-ton  design-rated  load  for 
the  main  hoist  (i.e..  the  proof  test  was 
156.25  tons). 

With  regard  to  the  Petitioners' 
conunent  about  metal  fatigue,  met 
fatigue  is  a  condition  that  results  from 
cyclic  stress.  Cyclic  stress  is  produced 
by  repeated  loading  and  unloading.  The 
crane  is  designed  to  handle  all  loading 
and  unloading  cycles  during  the  life  of 
the  plant,  including  construction  and 
operating  periods.  A  single  static 
(constant)  load  such  as  the  load  in 
question,  does  not  produce  the  cyclic 
stress  that  causes  metal  fatigue.  'The 
Petitioners'  contention  that  it  was  never 
contemplated  that  the  Prairie  Island 
polar  crane  hold  a  load  of  123.75  tons 
inches  above  the  surface  of  the  reactor 
pool  for  16  hours  is  incorrect.  The 
contemplated  failure  mechanism  of  a 
single-failure  proof  crane  is  to  hold  the 
load  safely  at  any  location  imtil  the  load 
can  be  safely  moved.  Because  of  the 
large  design  margins,  the  length  of  time 
that  a  design-rated  load  (or  a  load  less 
than  design  rated)  is  on  the  hook  of  a 
single-failure-proof  crane  is 
inconsequential. 

With  regardto  cable  and  cable 
mechanisms  (also  known  as  the  reeving 
system  and  lifting  devices),  the  crane  is 
provided  with  a  balanced  dual  reeving 
system  with  each  wire  rope  capable  of 
supporting  the  maximum  critical  load 
(if  a  load  being  held  by  a  crane  can  be 
a  direct  or  indirect  cause  of  release  of 
radioactivity,  the  load  is  called  a  critical 
load).  The  hydraulic  load  equalizing 
system  allows  transfer  of  the  load  to  the 
remaining  rope,  without  overstressing  it. 
in  the  event  of  a  failure  of  one  rope. 
Protection  against  wire  rope  wear  and 
fatigue  damage  are  ensured  by 
scheduled  inspection  and  maintenance. 

In  conclusion,  NRC  agrees  with  the 
Licensee  in  its  determination  that  the 
cause  of  the  incident  was  an  incorrectly 
calibrated  load  cell.  This  caiise  was 
documented  in  NRC  Inspection  Report 
95-006,  issued  Jime  27, 1995.  NRC  has 
determined  that  the  Licensee  met  the 
design  and  testing  requirements 
established  in  industry  standards  for  the 
control  of  heavy  loads  such  as  a  dry 
storage  cask,  that  the  overload-sensing 
device  wcH-ked  as  designed,  and  that  no 
safety  issue  was  invblved  in  the 
Licensee's  use  of  the  auxiliary  building 
crane  and  associated  cask  hanriting 
equipment  to  move  the  cask.  Therefore, 
the  Petitioners'  requests  for  suspension 
of  NSP's  hcenses  for  the  Prairie  Island 
units  until  physical  testing  and  safety 


analyses  can  be  perfonned  on  the  crane 
are  denied.  '    • 

IV.  CoDcliuion 

Petitioners  requested  an  immediate 
suspension  of  NSP's  licenses  for  Prairie 
Island  Units  1  and  2  until  corrective 
actions  of  potentially  hazardoiis 
conditions  would  be  taken  by  NSP  and 
NRC  with  regard  to  i^iies  identified  in 
'  Petition.  The  institution  of  a 

in  response  to  a  request  for 
un  under  10  CFR  2.206  is 
appropriate  only  when  substantial 
health  aad  safety  issues  have  been 
raised.  See  Consolidated  Edison  Co.  of 
New  York,  (Indian  Point,  Units  1,  2,  and 
3),  CIJ-75-^.  2  NRC  173. 176  (1975), 
and  Washington  Public  Power  Supply 
System  (WPPSS  Nuclear  Project  No.  2). 
DD-84-7. 19  NRC  899.  923  (1984).  I 
have  appUed  this  standard  to  determine 
if  any  action  is  warranted  in  response  to 
the  matters  raised  by  the  Petitioners. 
Each  of  the  claims  by  the  Petitioners  has 
been  reviewed.  The  available 
information  is  sufficient  to  conclude 
that  no  substantial  safety  issue  has  been 
raised  regarding  the  operation  of  Prairie 
Island  Units  1  and  2.  Therefore.  I 
conclude  that,  for  the  reasons  discussed 
above,  no  adequate  basis  exists  for 
granting  Petitioners'  requests  for 
immediate  suspension  of  NSP's  licenses 
for  Prairie  Island  Units  1  and  2. 

A  copy  of  this  decision  will  be  filed 
with  the  Secretary  of  the  Commission 
fat  the  Commission  to  review  in 
accordance  vrith  10  CFR  2.206(c). 

As  provided  by  this  regulation,  this 
decision  will  constitute  the  final  action 
of  the  Commission  25  days  after 
issuance,  unless  the  Commission,  on  its 
own  motion,  institutes  a  review  of  the 
decision  with  that  time. 

Dated  at  Rockville,  Maryland,  this  27th  day 
of  November.  1996. 

For  the  Nuclear  Regulatory  Ccxmnission. 
Fruk  I.  MiragUa. 

Acting  Director,  Office  of  Nuclear  Reactor 
Regulation. 

iFR  Doc.  96-30949  Filed  12-04-96;  8:45  am) 
■■JJNQ  coot  7SM-«1-P 


RAILROAD  RETIREMENT  BOARD 

1997  Railroad  Expertenca  Rating 
Proclamations 

AQBtCr:  Railroad  Retirement  Board. 
action:  Notice. 

summary:  The  Railroad  Retirement 
Board  is  required  by  paragraph  (1)  of 
section  8(c)  of  the  Railroad 
Unemployment  Insurance  Act  (Act)  (45 
U.S.C  358(c)(1)),  as  amended  by  Public 
Law  100-647,  to  proclaim  by  October  15 
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of  each  year  certain  system-wide  factors 
used  in  calculating  experience-based 
employer  contribution  rates  for  the 
following  year.  The  Railroad  Retirement 
Board  is  further  required  by  section 
8(c)(2)  of  the  Act  to  publish  the  amounts 
so  determined  and  proclaimed. 
Pursuant  to  section  8(c)(2),  the  Railroad 
Retirement  Board  gives  notice  of  the 
following  system-wide  factors  used  in 
the  computation  of  individual  employer 
contribution  rates  for  1997: 

(1)  The  balance  to  the  credit  of  the 
Railroad  Unemployment  Insurance 
(RUI)  Account,  as  of  June  30,  1996.  is 
$13&.017.033.90: 

(2)  The  balance  of  any  new  loans  to 
the  Account,  including  accrued  interest, 
is  zero; 

(3)  The  system  compensation  base  is 
$2,724,133,182.21; 

(4)  The  system  unallocated  charge 
balance  is  -$185,148,121.98; 

(5)  The  pooled  credit  ratio  is  zero; 

(6)  The  pooled  charge  ratio  is  zero; 

(7)  The  surcharge  rate  is  zero. 
DATES:  The  balance  in  notice  (1)  and  the 
determinations  made  in  notices  (3) 
through  (7)  are  based  on  data  as  of  June 
30, 1996.  The  balance  in  notice  (2)  is 
based  on  data  as  of  September  30,  1996. 
The  determinations  made  in  notices  (5) 
tiirough  (7)  apply  to  the  calculation, 
under  section  8(a)(1)(C)  of  the  Act,  of 
employer  contribution  rates  for  1997. 
ADDRESSES:  Secretary  to  the  Board, 
Railroad  Retirement  Board,  844  Rush 
Street,  Chicago,  Illinois  60611. 

FOfl  FURTHER  INFORMATION  CONTACT: 
Gerald  E.  Helmling,  Chief  of  Experience 
Rating,  Office  of  Programs — Policy  and 
Systems,  Railroad  Retirement  Board," 
844  North  Rush  Street,  Chicago,  Illinois 
60611-2092.  telephone  (312)  751-4567. 

Dated:  November  26. 1996. 

By  authority  of  the  Board. 
Beatrice  Eieraki, 
Secretary  to  the  Board. 
|FR  Doc.  96-30977  Filed  12-4-96;  8:45  am) 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

Proposed  Collection;  Comntent 
Request 

Upon  Written  Request,  Copies 
Available  From:  Securities  and 
Exchange  Commission.  Office  of  Filings 
and  Information  Services.  Washington, 
DC  20549. 

Extensions: 
FonrnT-l.  SEC  File  No.  270-121.  OMB 

Control  No.  3235-0110 
Fonn  T-2,  SEC  File  No.  270-122,  OMB 

Control  No.  3235-0111 


Form  T-3.  SEC  File  No.  270-123.  OMB 

Control  No.  3235-0105 
Form  T-4.  SEC  File  No.  270-124,  OMB 

Control  No.  3235-0107 
Form  T-6.  SEC  File  No.  270-344.  OMB 

Control  No.  3235-0391 
Form  11-K.  SEC  File  No.  270-101,  OMB 

Control  No.  3235-0082 
Rule  14f-l,  SEC  File  No.  270-127,  OMB 

Control  No.  3235-0108 
Rule  12dl-3.  SEC  File  No.  270-116.  OMB 

Control  No.  3235-0109 
Form  SR,  SEC  File  No.  270-120,  OMB 

Control  No.  3235-0124 
Rules  7a-15  through  7a-37,  SEC  File  No. 

270-115,  OMB  Control  No.  3235-0132 

Notice  is  hereby  given  that  pursuant 
to  the  Paperwork  Reduction  Act  of  1995 
(44  U.S.C  3501  et  seq.),  the  Securities 
and  Exchange  Commission 
("Commission")  is  publishing  the 
following  summaries  of  collections  for 
public  comment. 

Form  T-1  is  a  statement  of  eligibility 
under  the  Trust  Indenture  Act  of  1939 
("TIA")  of  a  corporation  designated  to 
act  as  a  trustee.  It  is  filed  by  an 
estimated  500  respondents  for  a  total 
estimated  annual  burden  of  7,500  hours. 

Form  T-2  is  a  statement  of  eligibility 
under  the  TLA  of  an  individual 
designated  to  act  as  a  trustee.  It  is  filed 
by  an  estimated  36  respondents  for  a 
total  estimated  annual  burden  of  324"^ 
hours.  • 

Form  T-3  is  used  for  applications  for 
the  qualification  of  trust  indentures.  It  is 
filed  by  an  estimated  55  respondents  for 
a  total  estimated  annual  burden  of  2,365 
hours.  .      '.- 

Form  T-4  is  used  to  apply  fer 
exemption  pursuant  to  Section  304(c)  of 
the  TIA.  It  is  filed  by  an  estimated  3 
respondents  for  a  total  estimated  annual 
burden  of  15  hours.  .  >^r 

Form  T-6  is  used  to  apply  under 
Section  310(a)(1)  of  the  TIA  for 
determination  of  eligibility  of  a  foreign 
person  to  act  as  institutional  trustee.  It 
is  filed  by  an  estimated  15  respondents 
for  a  total  estimated  annual  burden  of 
255  hours. 

TIA  Rules  7a-15  through  j7a-37  set 
forth  general  requirements  as  to  the 
form  and  content  of  applications, 
statements  and  reports  required  to  be 
made  under  the  TIA.  The  burden  hours 
resulting  Erom  these  requirements  are 
reflected  in  the  FIA  forms  and  Rules 
7a-15  through  7a-37  therefore  are 
collectively  assigned  only  one  burden 
hour  for  administrative  convenience. 

Form  SR  is  used  to  report  sales  of 
securities  and  use  of  proceeds 
therefrom.  The  Commission  has  -* 

proposed  that  this  form  be  eliminated. 
Form  SR  is  filed  by  an  estimated  2,566 
respondents  for  a  total  estimated  annual 
burden  of  14,113  hours. 


Form  11-K  is  an  annual  report  of 
certain  types  of  employee  ben^t  plans. 
It  is  filed  by  an  estimated  774 
respondents  for  a  total  estimated  annual 
burden  of  23,220  hours. 

Rule  14f-l  requires  issuers  to  file 
information  in  connection  with  ai 
change  in  the  majority  of  their  directors. 
Rule  14^1  submissions  are  filed  by  an 
estimated  44  respondents  for  a  total 
estimated  annual  burden  of  792  hours. 

Rule  12dl-3  sets  forth  requirements 
concerning  certification  that  a  security 
has  been  approved  by  an  exchange  for 
listing  and  registration  pursuant  to 
Section  12(d)  of  the  Securities  Exchange 
Act  of  1934.  Rule  12dl-3  submissions 
are  filed  by  an  estimated  688 
respondents  for  a  total  estimated  annual 
burden  of  344  hours. 

The  information  provided  by  the 
above  forms  and  submissions  is  needed 
to  ensure  compliance  with  the 
requirements  of  the  TIA,  Securities  Act 
of  1933  and  Securities  Exchange  Act  of 
1934.  Trustees  and  corporate  issuers  are 
the  likely  respondents. 

Written  comments  are  invited  on:  (a) 
whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  shall  have  practical  utility; 
(b)  the  accuracy  of  the  agency's  estimate 
of  the  burden  of  the  proposed  collection 
of  information;  (c)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  and  (d) 
ways  to  minimize  the  burden  of  the 
collection  of  information  on 
respondents,  including  through  the  use 
of  automated  collection  techniques  or 
other  forms  of  information  technology. 
Consideration  will  be  given  to 
comments  and  suggestions  submitted  in 
writing  within  60  days  of  this 
publication. 

Direct  your  written  comments  to 
Michael  E.  Bartell,  Associate  Executive 
Director,  Office  of  Information 
Technology,  Securities  and  Exchange 
Commission.  450  5th  Street,  N.W.. 
Washington,  DC  20549. 

Dated:  November  22, 1996. 
Margaret  H.  McFarland, 

Depu  ty  Secretary. 

[FR  Doc.  96-30942  Filed  12-4-96;  8:45  ami 
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[R«iMS8  Na  34-37994;  File  No.  SR-NASO- 
96-38] 

S«lf-Regulatory  Organizations;  Notice 
of  Rling  of  Proposed  Rule  Ctiange  by 
National  Association  of  Securities 
Dealers,  Inc.,  Relating  to  Release  of 
AddWonal  Information  Regarding 
Disciplinary  History  of  Memliers  and 
Their  Associated  Persons  Via  Tol^Free 
Telephone  Usting 

November  27, 1996. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act"),  15  U.S.C.  788(b)(1),  notice  is 
hereby  given  that  on  November  25, 
1996 1  NASD  Regulation,  bic. 
("NASDR")  filed  with  the  Securities  and 
Exchange  Commission  ("SEC"  or 
"Commission")  the  proposed  rule 
change  as  described  in  Items  I,  II,  and 
in  below,  which  items  have  been 
prepared  by  NASDR.  The  Commission 
is  publishing  this  notice  to  sbUcit 
comments  on  the  proposed  rule  change 
from  interested  personsw 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

NASDR  is  proposing  to  amend  the 
Interpretation  on  the  Release  of 
Disciplinary  Information,  IM-8310-2  of 
the  Procedural  Rules  of  the  National 
Association  of  Securities  Dealers,  Inc. 
("NASD"  or  "Association"),  to  include 
additional  information  required  to  be 
reported  on  the  revised  Forms  BD  and 
U-4.  Below  is  the  text  of  the  proposed 
rule  change.  Proposed  new  language  is 
in  italics. 

IM-8310-2.  ReleaM  of  Diadplinary 
InfionnatioQ 

(a)  The  Association  shall,  in  response  to  a 
written  inquiry,  electronic  inquiry  or 
telephonic  inquiry  via  a  toll-free  telephone 
listing,  release  certain  information  as 
contained  in  its  files  regarding  the 
employment  and  disciplinary  history  of 
members  and  their  associated  p>ersons, 
including  information  regarding  past  and 
present  employment  history  with  Association 
members;  all  final  disciplinary  actions  taken 
by  federal  or  stake  or  foreign  securities 
agencies  or  self-regulatory  organizations  that 
relate  to  securities  or  commodities 
transactions;  all  pending  disciplinary  actions 
that  have  been  taken  by  federal  or  state 
securities  agencies  or  self-regulatory 
organizations  that  relate  to  securities  and 
commodities  transactions  and  are  required  to 
be  reported  on  Form  BD  or  U— 4  and  all 
foreign  government  or  self-regulatory 
organization  disciplinary  actions  that  are 


1  The  NASOR  filed  Amendnient  No.  1  to 
•up«nade  the  filing  submitted  on  October  17, 1996. 
See  letter  from  Joan  C  Conley,  Corp>orate  Secretary, 
NASDR,  to  Kathehne  A  England,  Esq.,  Assistant 
Director,  OivisioDof  Market  Regulation,  SEC,  dated 
NovemtMr  25, 1996. 


securities  or  commodities  related  and  are 
requind  to  be  reported  on  Form  BD  or  U-4; 
and  anxrirainal  indictments,  informations  or 
convictions  that  are  required  to  be  reported 
on  Form  BD  or  Form  lJ-4.  The  Association 
will  also  release  information  required  to  be 
reported  on  Form  BD  or  Form  U-4 
concerning  civil  judgments  and  arbitration 
decisions  in  securities  and  coimnodities 
disputes  involving  public  customers, 
pending  and  settled  customer  complaints, 
arbitrations  and  civil  litigation,  current 
investigations  involving  criminal  or 
regulatory  matters,  terminations  of 
employment  after  allegations  involving 
violations  of  investment  related  statutes  or 
rules,  theft  or  wrongful  Joking  of  property, 
bankruptcies  less  than  ten  (1)  years  old, 
outstanding  judgements  or  liens,  any  bonding 
company  deniah  pay  out  or  revocation,  and 
any  suspension  or  revocation  to  act  as  an 
attorney,  accountant  or  federal  contractor. 

n.  Seif-Regnlatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Baais  for,  the  Proposed  Rule 
Change 

In  its  Filing  v«th  the  Commission,  the 
NASDR  included  statements  concerning 
the  purpose  of  and  basis  for  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  it^m  IV  below.  The  NASDR  has 
pi^pared  summaries,  set  forth  in 
sections  (A),  (B),  and  (C)  below,  of  the 
most  significant  aspects  of  such 
statements. 

(A)  Self-Regulatoty  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

This  proposed  rule  change  will  permit 
the  NASD  to  release  additional 
information  contained  in  the  Central 
Registration  Depository  ("CRD")  System 
regarding  the  disciplinary  history  of  its 
members  and  their  associated  persons  in 
response  to  a  written,  electronic  inquiry 
or  telephonic  inquiry  via  its  existing 
toll-h^  telephone  listing  which  is 
included  in  the  "Public  Disclosure 
Program"  ("Program").  The  NASD 
presently  has  in  place  its  toll-free 
telephone  listing,  which  was  approved 
by  the  Commission  in  April  1992  and 
which  was  amended  in  July  1993.^ 
Under  the  Program  as  amended,  the 
NASD  reports  the  past  and  present 
employment  history  of  associated 
persons  with  NASD  members,  pending 
and  final  disciplinary  actions  taken  by 
foreign,  federal  or  state  securities 
agencies  or  self-regulatory  organizations 
which  relate  to  securities  or 


commodities  transactions,  criminal 
indictments,  informations  or 
convictions  required  to  be  reported  oa 
Form  BD  or  Form  U-4,  and  civil 
judgment  dtid  arbitration  decisions  in 
securities  and  commodities  disputes 
involving  public  customers.  In  addition 
to  the  existing  toll-free  service,  the  ^ 

NASD  plans  to  provide  a  Pubhc 
Disclosure  Form  on  its  World  Wide  Web 
site.  Investors  using  the  form  will  be 
able  to  request  the  same  information 
accessible  hom  the  toll-free  number. 
The  NASD  also  plans  to  add  the 
capability  of  responding  via  e-mail  to  . 
such  requests. 

The  proposed  rule  change  will  allow 
the  NASD  to  release  all  information  on 
any  question  on  page  3  (Question  22)  of 
the  revised  Form  U-4  and  Question  11 
of  the  revised  Form  BD.  Hie  SEC 
approved  the  revised  Forms  U— 4  and  BD 
in  July  1996.5  xhe  revised  Forms  U-4 
and  BD  will  be  used  when  the  new  CRD 
system  becomes  operational  in  the 
spring  of  1997.  The  additional 
information  to  be  disclosed  includes: 

1.  All  pending  arbitrations  and  civil 
proceedings  that  relate  to  securities  or 
commodities  transactions; 

2.  Pending  written  customer  complaints 
alleging  sales  practice  violations  and 
compensatory  damages  of  SS.OOO  or  more; 

3.  Settlements  of  $10,000  or  more  of 
arbitrations,  civil  suits  and  customer 
complaints  involving  securities  or 
commodities  transactions: 

4.  Current  investigations  involving 
criminal  or  regulatory  matters; 

5.  Terminations  of  employment  after 
allegations  involving  violations  of 
investment-related  statutes  or  rules,  fraud, 
theft  or  failure  to  supervise  investment- 
related  activities; 

6.  Bankruptcies  less  than  10  years  old  and 
outstanding  liens  or  judgments; 

7.  Bonding  company  denials,  payouts  or 
revocations;  and 

8.  Any  suspension  or  revocation  to  act  as 
an  attorney,  accountant  or  federal  contractor. 

The  revised  Form  U-4  will  require  the 
reporting  of  all  written  customer 
complaints  that  allege  sales  practice  rule 
violations  and  compensatory  damages  of 
$5,000  or  more.  The  definition  of  sales 

Sractice  violations  will  be  included  in 
le  "Explanation  of  Terms"  section  of 
the  forms  but  will  generally  include  any 
allegations  concerning  a  violation  of 
applicable  Commission,  self-regulatory 
organization  or  state  securities  rules. 
Under  the  revised  Forms  U-4  and  U-5, 
written  complaints  that  do  not  evolve 
into  arbitration,  civil  Utigation  or  a . 


'  See  Securities  Exchange  Act  Rel.  No.  30629 
(April  23,  1992).  57  FR  18535  (April  30. 1992):  and 
Securities  Exchange  Act  Rel.  No.  32568  Quly  1, 
1993).  58  FR  36723  (July  8, 1993). 


>  See  Securitiet  Exchange  Act  Rel.  No.  37407 
(July  5, 1996).  61  FR  36595  (July  11. 1996):  and 
Securities  Exchange  Act  Rel.  No.  37431  Quly  12, 
1996),  61  FR  37357  (July  IB,  1996).  See  also 
Securities  Exchange  Act  ReL  No.  37632  (Seplembar 
4, 1996),  61  FR  47412  (September  9, 1996). 
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settlement  over  the  jurisdictional 
amount,  would  be  deleted  from  the  CRD 
system  two  years  fron)  the  date  of  the 
report  to  the  complaint  to  the  CRD 
system.  Dismissed  or  withdrawn 
arbitration  or  civil  proceedings  would 
also  be  deleted.  All  arbitration  and  civil 
iitigation  proceedhigs  involving 
securities  transaction  matters  and  all 
settlements  of  $10,000  or  more  would  be 
reported. 

Because  there  are  differences  in  the 
information  required  to  be  disclosed  in 
the  existing  aiui  revised  Form  U-4  and 
because  the  revised  Form  U— 4  will  not 
be  utilized  until  the  new  QU)  system  is 
operational  in  1997,  the  proposed 
changes  to  the  I'rogram  will  be 
implemented  in  two  phases.  In  the  first 
phase,  starting  with  implementation  of 
the  proposed  disclosure  changes  in 
calendflr  1996  until  the  new  CRD  system 
is  operational,  the  NASD  will  review 
each  member's  and  associated  person's 
existing  CRD  record  against  the  revised 
Question  22  on  page  3  of  Form  U-4  and 
disclose  any  information  that  is . 
available  to  the  NASD  at  that  time.  The 
revised  Form  U-4  will  require  the 
reporting  of  certain  written  customer 
complaints  that  are  not  required  to  be 
reported  on  the  existing  Form  U-4. 
Siacx  these  "new"  complaints  are  not 
presently  raquired  to  be  reported,  these 
complaints  will  not  be  available  for 
disclosure  until  the  revised  Form  U-4  is 
in  use.  In  phase  two,  beginning  with  the 
opwation  of  the  new  CRD  system 
(expected  to  be  in  spring  1997),  the 
NASD  will  disclose  all  information 
required  to  be  disclosed  in  revised 
Question  22  on  page  3. 

The  NASD  believes  the  proposed  rule 
diange  is  consistent  mth  Sections 
15A(h)(6)  ♦  and  15A(i)  *  of  the  Act.  The 
NASD  believes  the  proposed  rule 
change  will  further  the  goals  of  these 
sections  of  the  Act  because  the 
increased  disclosure  will  enhance  the 
general  public's  access  to  information 
that  will  help  investors  determine 
whether  or  not  to  conduct  or  continue 
to  conduct  business  with  an  NASD 
member  or  any  of  the  member's 
associated  persons.  The  NASD  also 
recognizes  the  growth  in  information 
technology  and  its  customers'  increased 
use  thereof;  thus,  the  proposed  rule 


<  Section  1SA(b)(6)  requires  that  the  Association 
amend  its  rules  to  prevent  fraudulent  and 
manipulative  acts  and  practices,  to  remove 
impediments  to  and  perfect  the  mechanism  of  a  free 
and  open  market,  and  in  general,  to  protect 
investors  and  th'^  public  interest. 

*  Section  ISA(i)  requires  the  Association  to:  (1) 
Establish  and  maintain  a  toll-free  telephone  listing 
to  receive  inquiries  regarding  disciplinary  actions 
involving  its  members  and  their  associated  persons, 
and  (2)  promptly  respond  to  such  inquiries  la 
writing. 


change  attempts  to  accommodate 

investors  by  making  access  to 
information  as  convenient  as  possible. 

(C)  Self-Regalatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members.  Participants,  or  Others 

Written  comments  were  neithw 
solicited  nor  received. 

ni.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  aad  Timing  for 
Commission  Action 

Within  35  days  of  the  date  of 
publication  of  this  notice  in  the  Federaf 
Register  or  within  such  Iqnger  period  (i) 
as  the  Commission  may  designate  up  to 
90  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding  or 
(ii)  as  to  which  the  self-regulatory 
organization  consents,  the  Commission 
will: 

A.  By  order  approve  such  proposed 
rule  change,  or 

B.  Institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

rV.  Solicitation  of  Comments 

Interested  persons  are  invited  to  '..j 
submit  written  data,  views,  and    ,:' .     ' 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Conunission,  450  Fifth  Street.  N.W., 
Washington,  D.C.  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  th& 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U,S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Room.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  NASD.  All 
submissions  should  refer  to  the  file 
number  in  the  caption  above  and  should 
be  submitted  by  December  26.  1996. 

For  the  Commission.  l>y  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority." 

Margaret  H.  McFarlwid. 
Deputy  Secretary. 

(PR  Doc.  96-30941  Filed  12-4-96;  6:45  ami 
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Self-Regulatory  Organizations;  Notice 
of  Filing  of  Proposed  Rule  Change  by 
the  National  Association  of  Securities 
Dealers,  Inc.,  Relating  to 
Implementation  of  ttie  SEC's  Order  .> 
Handling  Rules 

December  2,  1996. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act").  15  U.S.C.  78s(b)(l).  notice  is 
hereby  given  that  on  November  18, 
1996,  the  National  Association  of 
Securities  Dealers,  Inc.  ("NASD"  or 
"Association")  filed  with  the  Securities 
and  Exchange  Commission 
("Commission"  or  "SEC")  the  proposed 
rule  change  as  described  in  Items  I,  n, 
and  in  below,  which  Items  have  been 
prepared  by  the  NASD.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  bom  interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  SulMtance  of 
the  Proposed  Rule 

The  NASD  is  submitting  this  rule 
filing  to  amend  a  variety  of  NASD  rules 
and  The  Nasdaq  Stock  Market's 
("Nasdaq")  Small  Order  Execution 
System  ("SOES")  and  SelectNet  Service 
to  conform  to  the  Commission's  new 
limit  order  display  rule.  Rule  llAcl— 4 
under  the  Act '  ("Display  Rule")  and 
amendments  to  Rule  llAcl-l(c)(5) 
under  the  Act  ^  ("ECN  Rule").  These 
amendments  are  also  being  proposed  to 
reflect  the  order-driven  nature  of  the 
Nasdaq  market  that  will  be  brought 
about  by  implementation  of  the  Display 
Rule  and  ECN  Rule.  Proposed  new 
language  is  in  italics.  Deleted  language 
is  in  brackets. 

Marketplace-  Rules 


4613.    Character  of  (Rotations 

(a)  Twp-Sided  Quotatiqns 
(1)  For  each  seciuity  in  which  a 
member  is  registered  as  a  market  maker, 
the  member  shall  be  willing  to  buy  and 
sell  such  security  for  its  own  account  on 
a  continuous  basis  and  shall  enter  and 
maintain  two-sided  quotations  in  The 
Nasdaq  Stock  Market,  subject  to  the 
procedures  for  excused  withdrawal  set 
forth  in  Rule  4619. 

(A)  If  a  market  maker  updates  the 
price  of  its  bid  or  offer  without  any 
accompanying  update  to  the  size  of 
such  bid  or  offer,  the  size  of  the  updated 


'  17  CFR  200.3O-3(a)(12). 


't7CFR240.llAcl-4. 
»17CFR24ailAcl-l. 
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bid  or  offer  shall  be  the  sHe  of  the 
previous  bid  or  offer. 

(B)  Notwithstartding  any  other 
provision  in  this  paragraph  (a),  in  order 
to  display  a  limit  order  in  compliance 
with  SEC  Rule  11  Ac  1-4,  a  registered 
market  maker's  displayed  quotation  size 
may  be  for  one  normal  unit  of  trading 
or  a  larger  multiple  thereof. 

(C)  A  registered  market  maker  must 
display  a  quotation  size  for  at  least  one 
normal  unit  of  trading  or  a  larger 
multiple  thereof  when  it  is  not 
displaying  a  limit  order  in  compliance 
with  SEC  Rule  1  lAcl-4.  provided, 
however,  that  a  registered  market  maker 
may  augment  its  displayed  quotation 
size  to  display  limit  orders  priced  at  the 
market  maker's  Quotation. 

[(2)  Each  memoer  registered  as  a 
Nasdaq  market  maker  in  Nasdaq 
National  Market  equity  securities  shall 
display  sizs  in  its  quotations  of  1,000, 
500,  or  200  shares  and  the  following 
guidelines  shall  apply  to  determine  the 
applicable  size  requirement: 

CA.)  a  1,000  share  requirement  shall 
apply  to  Nasdaq  National  Market 
securities  with  an  average  daily  non- 
block  volume  of  3,000  shares  or  more  a 
day,  a  bid  price  of  less  than  or  equal  to 
$100,  and  three  or  more  market  makers: 

(B)  a  500  share  requirement  shall 
af:>ply  to  Nasdaq  National  Market 
securities  with  an  average  daily  non- 
block  volume  of  1,000  shares  or  more  a 
day,  a  bid  price  of  less  than  or  equal  to 
$150.  and  two  or  more  market  makers 
and 

(C)  a  200  share  requirement  shall 
apply  to  Nasdaq  National  Market 
securities  with  an  average  daily  non- 
block  volume  of  less  than  1,000  shares 
a  day,  a  bid  price  of  less  than  or  equal 
to  $250,  and  that  have  two  or  more 
market  makers. 

(3)  Each  member  registered  as  a 
Nasdaq  market  maker  in  Nasdaq 
SmallCap  Market  equity  securities  shall 
display  size  in  its  quotations  of  500  or 
100  shares  and  the  following  guidelines 
shall  apply  to  determine  the  ^plicable 
size  requirement: 

(A)  a  500  share  requirement  shall 
apply  to  Nasdaq  SmallCap  Market 
securities  with  an  average  daily  non- 
block  voliime  of  1,000  shares  or  more  a 
day  or  a  bid  price  of  less  than  $10.00  a 
share;  and 

(B)  a  100  share  requirement  shall 
apply  to  Nasdaq  SmallCap  Market 
securities  with  an  average  daily  non- 
block  volume  of  less  than  1,000  shares 
a  day  and  a  bid  price  equal  to  or  greater 
than  $10.00  a  share. 

(4)  Share  size  display  requirements  in 
individual  securities  may  be  changed 
depending  upon  unique  circumstances 
as  determined  by  die  Association,  and  a 


list  of  the  size  requirements  for  all 
Nasdaq  equity  securities  shall  be 
published  &om  time  to  time  by  the 
Association.) 

•        •        •        •        • 

(e)  Locked  and  Crossed  Markets 

(1)  A  market  maker  shall  not,  except 
underextraordinary  circumstances, 
enter  or  maintain  quotations  in  Nasdaq 
during  normal  business  hours  if: 

(A)  the  bid  quotation  entered  is  equal 
to  or  greater  than  the  asked  quotation  of 
another  market  maker  entering 
quotations  in  the  same  security;  or 

(B)  the  asked  quotation  is  equal  to  or 
less  than  the  bid  quotation  of  another 
market  maker  entering  quotations  in  the 
same  security. 

(2)  A  market  maker  shall,  prior  to 
entering  a  quotation  that  locks  or 
crosses  another  quotation,  make 
reasonable  efforts  to  avoid  such  locked 
\)r  crossed  market  by  executing 
transactions  with  all  market  makers 
whose  quotations  would  be  locked  or 
crossed.  Pursuant  to  the  provisions  of 
paragraph  (b)  of  this  Rule  4613,  a  market 
maker  whose  quotations  are  causing  a 
locked  or  crossed  market  is  required  to 
execute  transactions  at  its  quotations  as 
displayed  through  Nasdaq  at  the  time  of 
receipt  of  any  order. 

(3^  For  purposes  of  this  paragraph,  the 
term  "market  maker"  shall  include  any 
NASD  member  that  enters  into  an 
electronic  communications  network,  as 
that  term  is  defined  in  SEC  Rule  llAcl- 
l(aX8).  a  priced  order  that  is  displayed 
in  The  Nasdaq  Stock  Market.  Such  term 
also  shall  include  an  NASD  member 
that  operates  the  electronic 
communications  network  when  the 
priced  order  t)eing  displayed  has  been 
entered  by  a  person  or  entity  that  is  not 
an  NASD  member. 


IM-4613    Autoquote  Policy 

(a)  General  Prohibition — ^The 
Association  has  extended  a  policy 
banning  the  automated  update  of 
quotations  by  market  makers  in  Nasdaq. 
Except  as  provided  below,  [Tjdiis  policy 
prohibits  systems  known  as  "autoquote" 
systems  from  effecting  automated  quote 
updates  or  traclung  of  inside  quotations 
in  Nasdaq!,  with  two  exceptions). 
(Automated  updating  of  quotations  is 
permitted  when  the  update  is  in 
response  to  an  execution  in  the  security 
by  that  firm  (such  as  execution  of  an 
order  that  partially  fills  a  market 
maker's  quotation  size)  or  when  it 
requires  a  physical  entry  (such  as  a 
manual  entry  to  the  market  maker's 
internal  system  which  then 
automatically  forwards  the  update  to 
Nasdaq).)  This  ban  is  necessary  to  offiset 


the  negative  impact  on  the  capacity 'Uid 
operation  of  Nasdaq  of  certain  autoquote 
techniques  that  track  changes  to  the 
inside  quotation  in  Nasdaq  and 
automatically  react  by  generating 
another  quote  to  keep  the  market 
maker's  quote  away  from  the  best 
market. 

(b)  Exceptions  To  the  General 
Prohibition — Automated  updating  of 
quotations  is  permitted  when^  (1)  the 
update  is  in  response  to  on  execution  in 
the  security  by  that  firm  (such  as 
execution  of  an  order  that  partially  ff lis 
a  market  maker's  quotation  size);  (2)  it 
requires  a  physical  entry  (such  as  a 
manual  entry  to  the  market  maker's 
internal  system  which  then 
automatically  forwards  the  update  to 
Nasdaq);  (3)  the  update  is  to  reflect  the 
receipt,  execution,  or  cancellation  of  a 
customer  limit  order;  or  (4)  an  electronic 
communications  network  as  defined  in 
SEC  Rule  l.lAcl-l(aX8)  is  inquired  to 
maintain  a  two-sided  quotation  in 
Nasdaq  for  the  purpose  of  meeting 
Nasdaq  system  design  requirements. 


4623    Electronic  Communications 
Networks 

(a)  The  Association  may  provide  a 
means  to  permit  electronic 
communications  networks,  as  such  term 
is  defined  in  SEC  Rule  1  lAcl-l(aX8),  to 
meet  the  terms  of  the  electronic 
communications  network  display 
alternative  provided  for  in  SEC  Rule 

1  lAcl-KcXSHiiHA)  and  (B).  In. 
providing  any  such  means,  the 
Association  shall  establish  a  mechanism 
that  permits  the  electronic 
communications  network  to  display  the 
best  prices  and  sizes  of  orders  entered  • 
by  Nasdaq  market  makers  (and  other 
entities,  if  the  electronic 
communications  network  so  chooses) 
into  the  electronic  communications 
network,  and  allows  any  NASD  member 
the  electronic  ability  to  effect  a 
transaction  with  such  price  orders  that 
is  equivalent  to  the  ability  to  effect  a 
transaction  with  a  Nasdaq  market 
maker  quotation  in  Nasdaq  operated 
systems. 

(b)  An  electronic  communications 
network  that  seeks  to  utilize  the 
Nasdaq-provided  means  to  comply  with 
the  electronic  communications  network 
display  alternative  shall: 

(1)  demonstrate  to  the  Association 
that  it  qualifies  as  an  electronic 
communications  network  meeting  the 
definition  in  the  SEC  Rule; 

(2)  be  registered  as  an  NASD  member; 

(3)  enter  into  and  comply  with  the 
termkofa  Nasdaq  Workstation 
Subscriber  Agreement; 
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(4l  agree  to  provide  for  Nasdaq's 
dissemination  in  the  quotation  data 
made  available  to  quotation  vendors  the 
prices  and  sizes  of  Nasdaq  market 
maker  orders  (and  other  entities,  if  the 
electronic  communications  network  so 
chooses)  at  the  higftest  buy  price  and 
the  lowest  sell  price  for  each  Nasdaq 
security  entered  in  and  widely 
disseminated  by  the  electronic 
communications  network  and 

(S)  provide  an  automated  execution 
or,  if  the  price  is  no  longer  available,  an 
automated  rejection  of  any  order  routed 
to  the  electronic  communications 
network  throu^  the  Nasdaq-provided 
display  alternative. 

4700    Small  Order  Execution  System 
(SOES) 

4710    Definitions 

•        *        •        •        • 

1(h)  The  term  "exposure  limit"  means 
the  number  of  shares  of  a  security  on 
either  side  of  the  market  specified  by  a 
Market  Maker  that  it  is  willing  to  have 
executed  for  its  account  by 
unpreferenced  orders  entered  into 
SOES. 

(i)  The  term  "minimum  exposure 
limit"  for  a  security  means  the  aggregate 
number  of  shares  of  the  security  equal 
to  two  times  the  maximum  order  size  for 
that  security.) 

(}H1()-  Re-lettered  as  subparagraphs 
(h)  and  (ij. 


4730    Participant  ObUgations  in  SOES 

***** 

(b)  Market  Makers 

(1)  A  SOES  Market  Maker  shall 
commence  participation  in  SOES  by 
initially  contacting  the  SOES  Operation 
Center  to  obtain  authorization  for  the 
trading  of  a  particular  SOES  security 
and  identifying  those  terminals  on 
which  the  SOES  information  is  to  be 
displayed  and  thereafter  by  an 
appropriate  keyboard  entry  which 
obligates  the  firm,  so  long  as  it  remains 
a  Market  Maker  in  SOES: 

(A)  to  execute  individual  preferenced 
SOES  orders  equal  to  or  smaller  than 
the  applicable  maximum  order  size  at 
the  best  bid  or  offer  as  disseminated  by 
Nasdaq  in  any  security  for  which  it  is  a 
SOES  market  maker; 

(B)  for  any  NNM  security  for  which  it 
is  a  SOES  market  maker,  to  execute 
individual  unpreferenced  SOES  orders 
equal  to  or  smaller  than  the  market 
maker's  displayed  quotation  size  in  any 
security  for  which  it  is  a  SOES  Market 
Maker:  and 

(Cf-for  anyflasdaq  SmallCap  Market 
s/^urityfor  which  it  is  a  SOES  market 


A 


maker,  to  execute  individual 
unpreferenced  SOES  orders  equal  to  or 
smaller  than  the  market  maker's 
displayed  quotation  size  when  the 
market  maker's  quotation  is  at  the  best 
bid  or  offer  as  disseminated  by  Nasdaq, 
and,  when  the  market  maker's  quotation 
is  inferior  to  the  best  bid  or  offer  as 
disseminated  bj^  Nasdaq,  to  execute 
individual  unpreferenced  SOES  orders 
up  to  the  lessor  of  the  market  maker's 
displayed  quotation  size  or  the  smallest 
quotation  size  of  all  the  market  makers 
whose  quotations  are  at  the  best  bid  or 
offer  as  disseminated  by  Nasdaq. 

[(A)  for  any  security  for  which  it  is  a 
SOES  Market  Maker,  to  execute 
individual  orders  in  sizes  equal  to  or 
smaller  than  the  maximum  order  size; 
and 

(B)  for  any  NNM  security  for  which  it 
is  a  Market  Maker,  to  execute  individual 
orders  equal  in  the  aggregate  to  the         j 
minimum  exposure  limit.]  A  SOES 
Market  Maker's  displayed  quotation  size 
will  be  decremented  upon  the  execution 
of  an  unpreferenced  SOES  order  equal 
to  or  greater  than  one  normal  unit  of 
trading;  provided,  however,  that  the 
execution  of  an  unpreferenced  SOES 
order  that  is  a  mixed  lot  (i.e.,  an  order 
that  is  for  more  than  a  normal  unit  of 
trading  but  oot  a  multiple  thereof)  with 
only  decrement  the  SOES  Market 
Maker's  displayed  quotation  size  by  the 
number  of  shares  represented  by  the 
number  of  round  lots  contained  in  the 
mixed  lot  order.  Market  Makers  shall 
have  a  period  of  time  following  their 
receipt  of  an  execution  report  in  which 
to  update  their  quotation  in  the  security 
in  question  before  being  required  to 
execute  another  unpreferenced  order  at 
the  same  bid  or  offer  in  the  same 
security.  This  period  of  time  shall 
initially  be  established  as  15  seconds, 
but  may  be  modified  upon  appropriate 
notification  to  SOES  participants.  All 
entries  in  SOES  shall  be  made  in 
accordance  with  the  requirements  set 
forth  in  the  SOES  User  Guide. 

((2)  For  each  security  in  which  a 
Market  Maker  is  registered,  the  Market 
Maker  may  enter  into  SOES  an  exposure 
limit.  For  an  NNM  security,  that  limit 
may  be  any  amount  equal  to  or  larger 
than  the  minimum  exposure  limit.  If  no 
exposure  limit  is  entered  for  an  NNM 
security,  the  firm's  exposure  limit  will 
be  the  minimum  exposure  limit.) 

(2)[{3)\  For  each  security  in  which  the 
Market  Maker  is  registered,  the  Market 
Maker  may  elect  to  have  The  Nasdaq 
Stock  Market  refresh  its  quotation 
automatically  by  an  interval  designated 
by  the  Market  Maker,  once  its  displayed 
quotation  size  on  either  side  of  the 
market  [exposure  limit)  in  the  security 
has  been  decremented  to  zero  due  to 


SOES  execuUcfns  (exhausted).  The 
Nasdaq  Stock  Maricet  will  refresh  the     - 
market  maker's  quotation  on  the  bid  or 
(and)  offer  side  of  the  market,  whichever 
is  decremented  to  zero,  by  the  interval 
designated,  and  will  reestablish  the 
Marlwt  Maker's  displayed  size  for  one 
normal  unit  of  trading;  provided, 
however,  that  a  Market  Maker  may  elect 
to  have  The  Nasdaq  Stock  Market 
refresh  its  bid  or  offer  at  the  same  price   ■ 
if  the  Market  Maker's  quotation  size 
prior  to  any  decrementation  was  equal 
to  or  greater  than  the  maximum  SOES 
order  size  for  the  security,  [and  selected 
exposure  limit.  If  the  market  maker 
elects  to  utilize  The  Nasdaq  Stock 
Market  automated  update  feature,  it  may 
establish  an  exfHJsure  limit  equal  to  the 
maximum  order  size  for  the  securities, 
regardless  of  the  minimum  exposure 
limit  set  forth  in  Rule  4710(i).) 

(3)[(4)]  Except  as  otherwise  provided 
in  subparagraph  (10)  below,  {A\at  any 
time  a  locked  or  crossed  market,  as 
defined  in  Rule  4613(e)  exists  for  a 
NNM  security,  a  Market  Maker  with  a 
quotation  for  that  security  in  The 
Nasdaq  Stock  Market  that  is  causing  the 
locked  or  crossed  market  may  have 
orders  representing  shares  equal  to  the 
size  of  its  bid  or  offer  that  is  locked  or 
crossed  (minimum  exposure  limit  or  the 
firm's  exposure  limit,  whichever  is 
greater,)  executed  by  SOES  for  that 
Market  Maker's  account  at  its  quoted 
price  if  that  price  is  the  best  price. 
Those  orders  will  be  executed 
irrespective  of  any  preference  indicated- 
by  the  Order  Entry  Firm. 

Myi{5))  For  each  security  in  which  a 
Market  Maker  is  registered,  the  Market 
Maker  may  not  enter  orders  into  SOES 
for  its  proprietary  account,  but  may 
enter  orders  on  an  agency  basis  into 
SOES.  I,  unless  a  locked  or  crossed 
market,  as  defined  in  Rule  4613(e), 
exists  for  that  security.  This  prohibition 
against  use  of  SOES  does  not  obviate  the 
Market  Maker's  duty  to  give  its  agency 
orders  best  execution  in  the  prevailing 
market,  according  to  Rule  2320.) 

(5)[{6)]  The  Market  Maker  may 
terminate  his  obligation  by  keyboard 
withdrawal  from  SOES  at  any  time. 
However,  the  Market  Maker  has  the 
specific  obligation  to  monitor  his.statU8 
in  SOES  to  assure  that  a  withdrawal  has 
in  fact  occurred.  Any  transaction 
occurring  prior  to  the  effectiveness  of 
the  withdrawal  shall  remain  the 
responsibility  of  the  Market  Maker.  In 
the  case  of  a  security  that  is  not  a  NNM 
security,  a  Market  Maker  whose  bid  or 
offer  has  been  decremented  to  zero  due 
to  SOES  executions  (exposure  limit  is 
exhausted)  will  be  deemed  to  have 
withdrawn  from  SOES  and  may  reenter 
at  any  time  pursuant  to  paragraph  (a) 


">*>r' 
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above;  provided,  however,  that  a  market 
maker  in  a  Nasdaq  SmallCap  Market 
security  that  does  not  reenter  a 
quotation  by  the  dose  of  business  on  the 
day  its  quotation  is  decremented  shall 
be  deemed  to  have  withdrawn  as  a 
market  maker  in  the  security  and 
precluded  from  entering  quotations  in 
that  security  for  twenty  (20)  business 
dayspuTSuant  to  NASD  rule  4620. 

(6X(7)|Intheca8eofanNNM      v 
security,  a  Market  Maker  will  be 
suspended  from  SOES  if  its  bid  or  offer 
has  been  decremented  to  zero  dup  to 
SOES  executions  [exposure  limit  is 
exhausted]  and  will  be  permitted  a 
standard  grace  period,  the  duration  of 
which  will  be  established  and  published 
by  the  Association,  within  which  to  take 
action  to  restore  a  two-sided  quotation 
in  the  security  for  at  least  one  normal 
unit  of  trading  [its  exposure  limit).  A 
Market  Maker  that  fails  to  re-enter  a 
two-sided  quotation  [renew  its  exposure 
limit]  in  a  NNM  security  within  the 
allotted  time  will  be  deemed  to  have 
withdrawn  as  a  Market  Maker.  Except  as 
provided  in  subparagraph  (7MQ)\  below, 
a  Market  Maker  that  withdraws  in  an 
NNM  security  may  not  reenter  SOES  as 
a  Maricet  Maker  in  that  seciuity  for 
twenty  (20)  business  days. 

(7MS)]  Notwithstanding  the 
provisions  of  subparagraph  (6)  [(7)] 
above:  (A)  a  Market  Maker  that  obtains 
an  excused  withdrawal  pursuant  to  Rule 
4619  prior  to  withdrawing  from  SOES 
may  reenter  SOES  according  to  the 
conditions  of  its  withdrawal;  and  (B)  a 
Market  Maker  that  fails  to  maintain  a 
clearing  arrangement  with  a  registered 
clearing  agency  or  with  a  member  of 
such  an  agency,  and  is  thereby 
withdrawn  from  participation  in  ACT 
and  SOES  for  Nh^  securities,  may 
reenter  SOES  after  a  clearing 
arrangement  has  been  reestablished  and 
the  market  maker  has  compiled  with 
ACT  participant  requirements.  Provided 
however,  that  if  the  Association  finds 
that  the  ACT  market  maker's  failure  to 
maintain  a  clearing  arrangement  is 
voluntary,  the  withdrawal  of  quotations 
will  be  considered  voluntary  and 
unexcused. 

(8A{9)]  The  Rule  9700  Series  of  the 
Code  of  Procedure  shall  apply  to 
proceedings  brought  by  Market  Makers 
seeking  review  of  (A)  their  removal  from 
SOES  pursuant  to  subparagraph  (6Al7)] 
above,  (B)  the  denial  of  ah  excused 
withdrawal  pursuant  to  Rule  4619,  or 
(C)  the  conditions  imposed  on  their 
reentry. 

(9)[(\0)]  In  the  event  that  a 
malfunction  in  the  Market  Maker's 
equipment  occurs,  rendering  on-line 
communications  with  SOES  inoperable, 
the  SOES  Market  Maker  is  obligated  to 


immediately  contact  the  SOES 
Opesations  Center  by  telephone  to 
request  withdrawal  from  SOES.  For 
NNM  securities,  such  request  must  be 
made  pursuant  to  Rule  4619.  If 
withdrawal  is  granted,  SOES 
operational  personnel  will  enter  the 
withdrawal  notification  into  SOES  from 
a  supervisory  terminal.  Such  manual 
intervention,  however,  will  take  a 
certain  period  of  time  for  completion 
and  the  SOES  Market  Maker  will 
continue  to  be  obligated  for  any 
transaction  executed  prior  to  the 
effectiveness  of  his  withdrawal. 

(10)  In  the  event  that  there  are  no 
SOES  market  makers  at  the  best  bid 
(offer)  disseminated  by  Nasdaq,  market 
orders  to  sell  (buy)  entered  into  SOES 
will  be  rejected  and  returned  to  their 
respective  order  entry  firms. 

(c)  SOES  Order  Entry  Firms 

*  •        •        «        • 

(2)  SOES  will  on/y  accept  [both] 
market  and  marketable  limit  orders  for 
execution  and  will  not  accept  market  or 
marketable  limit  orders  designated  as 
All-or-None  ("AON")  orders:  provided, 
however,  that  SOES  will  not  accept  any 
limit  orders,  marketable  or 
unmarketable,  prior  to  9:30  a.m.. 
Eastern  Time.  For  purposes  of  this 
subparagraph,  an  AON  order  is  an  order 
for  an  amount  of  securities  equal  to  the 
size  of  the  order  and  no  less.  Orders 
may  be  preferenced  to  a  specific  SOES 
Maricet  Maker  or  may  be  unpreferenced, 
thereby  resulting  in  execution  in 
rotation  against  SOES  Market  Makers.  A 
Market  Maker  may  indicate  order  entry 
firms  from  which  it  agrees  to  accept 
preferenced  orders.  If  an  order  is 
received  by  a  Market  Maker  from  an 
order  entry  firm  from  which  it  has  not 
agreed  to  accept  preferencing,  the  order 
will  be  executed  at  the  inside  market  on 
an  unpreferenced  basis  and  will  be 
subject  to  a  period  of  time  between 
executions  for  market  makers  tompdate 
thefr^quotations. 
***** 

6330    Obligations  of  CQS  Market 
Makers 

*  *        •        «        • 

(b)  CQS  maricet  makers  shall  be 
required  to  input  a  minimum  quotation 
size  of  200  or  500  shares  in  each 
reported  seciuity  (as  established  and 
published  from  time  to  time  by  the 
Association)  depending  on  trading 
characteristics  of  the  security;  provided 
that  a  CQS  mariiet  maker  may  input  a 
quotation  size  less  than  such  minimum 
quotation  size  to  display  a  limit  order  in 
compliance  with  SEC  Rule  IlAcl-4.  A 
limit  order  displayed  in  a  CQS  market 
maker's  quotation  pursuant  to  SEC  Rule 


1  lAcl-4  must  be  for  at  least  one  normal 
unit  of  trading  or  a  multiple  thereof. 

•        *        •        •        • 

n.  Self-Regulatory  Organizatimi's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  tbe  Pn^iosed  Rule 
Change 

In  its  filing  v^ith  the  Commission,  the 
NASD  included  statements  concerning 
the  purpose  of  and  basis  for  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  IV  below.  The  NASD  has 
prepared  summaries,  set  forth  in 
Sections  A,  B,  and  C  below,  of  the  most 
significant  aspects  of  such  statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

1.  Introduction  and  Background 

On  August  29, 1996,  the  Commisnon 
promulgated  a  new  rule  and  adopted 
amendments  to  other  Commission  rules 
that  have  the  effect  of  transforming  The 
Nasdaq  Stock  Market  ("Nasdaq")  into  a 
combined  order-driven  market  and  a 
competing  dealer  market.^  Specifically, 
the  Commission  adopted  the  Display 
Rule,  which  requires  the  display  of 
customer  limit  orders:  (1)  that  are  priced 
better  than  a  market  maker's  quote;  *  or 
(2)  that  add  to  the  size  associated  with 
a  market  maker's  quote  when  the  maricet 
maker  is  at  the  best  price  in  the  market.' 
By  virtue  of  the  Display  Rule,  investors 
will  now  have  the  ability  to  directly 
advertise  their  trading  interest  to  the 
marketplace,  thereby  allowing  them  to 
compete  with  market  maker  quotations 
and  affect  the  size  of  bid-ask  spreads.* 
In  sum,  with  the  Display  Rule,  Nasdaq 
will  have  order-driven  aspects  aldn  to 
an  auction  maricet  while  retaining  its 


'See  Securities  Exchange  Act  Release  No.  37619A, 
(September  6.  1996).  61  FR  4S290  (September  12. 
199^ ("Order  Handling  Rules  Adopting  Release"). 

*For  example,  if  a  market  maker's  quote  in  stock 
ABCD  is  lfr-10V«  (1000  x  1000)  and  the  market 
maker  receives  a  customer  limit  order  to  buy  200 
shares  at  10%,  the  market  maimer  must  update  its 
quote  to  10Vb-10V4  (200  x  1000). 

'  For  example,  if  a  market  maker  receives  a  limit 
order  to  buy  200  shares  of  ABCD  at  10  when  its 
quote  in  ABCD  is  lO-lOVi  (1000  x  1000)  and  tbe 
NBBO  for  ABCD  is  10-10</h,  the  market  maker  must 
update  its  quote  to  lO-IOV*  (1200  x  1000). 

'There  are  eight  exceptions  to  tbe  Display  Rule: 
(1)  customer  limit  orders  executed  upon  receipt;  (2) 
limit  orders  placed  by  customers  who  request  that 
they  not  hf  displayed:  (3)  limit  orders  for  odd-kits: 
(4)  limit  orders  of  block  size  (10.000  shares  or 
$200,000):  (5)  limit  orders  routed  to  a  Nasdaq  or 
exchange  system  for  display;  (6)  limit  orders  routed 
to  a  qualified  electronic  communications  network 
for  display:  (7)  limit  orders  routed  to  another 
member  for  display:  and  (8)  limit  orders  that  are  all- 
or-none  orders. 
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competing  dealer  mariiet  structure  to 
provide  price  continuity  and  marifiet 
depth  and  liquidity.^ 

The  other  rule  changes  adopted  by  tha 
Commission  involve  amendments  to  the 
Commission's  Brm  quote  rule.  Rule 
llAcl-1  under  the  Act.*  The  ECN  Rule 
requires  market  makers  to  display  in 
their  quote  any  better  priced  orders  that 
the  market  maker  places  into  an 
electronic  communications  network 
("ECN")  such  as  SelectNet  or  Instinet. 
Alternatively,  instead  of  updating  its 
quote  to  reflect  better  priced  wders 
entered  into  an  ECN,  a  market  maker 
may  comply  with  the  display 
requirements  of  the  ECN  Rule  through 
the  ECN  itself,  provided  the  ECN  meets 
two  ccmditions.' 

This  rule  filing  addresses  the  changes 
to  the  NASD's  rules  and  systems  that 
the  NASD  and  Nasdaq  believe  must  be 
made  to  implement  the  Display  Rule 
and  ECN  Rule  by  January  10, 1997.  The 
rule  filing  also  discusses  a  variety  of 
proposed  rule  changes  that  the  NASD 
and  Nasdaq  believe  are  necessary  in 
light  of  the  order-driven  natiu«  of  the 
Nasdaq  market  that  will  be  brought 
about  by  implementation  of  the  Display 
Rule  and  ECN  Rule. 

2.  Proposed  Rule  Changes  to  Implement 
the  Display  Rule 

i.  Minimum  Quotation  Size 
Requirements. 

a.  Quote  Size  When  Displaying 
Customer  Limit  Orders. 

In  order  to  facilitate  the  display  of 
customer  limit  orders  in  accordance 
with  the  Display  Rule,  the  NASD  and 
Nasdaq  propose  to  amend  NASD  Rules 
4613  and  6330  to  provide  that  Nasdaq 
market  makers  and  CQS  market  makers 
may  display  a  quotation  size  for  one 
normal  unit  of  trading  or  a  larger 
multiple  thereof  to  reflect  the  actual  size 
of  a  customer  limit  order.  '^^  Thus,  if  a 


'The  Display  Rule  requirements  will  become 
effective  on  January  10,  1997.  for  all  exchange-lialed. 
securities  and  for  the  1.000  Nasdaq  Securities  with 
the  highest  average  daily  trading  volume.  On  KArch 
2S,  1997.  the  Rule  will  apply  to  the  next  1.500 
N—diq  securities,  and  on  June  30,  1997,  the  next 
2,000  Nasdaq  securities.  The  flnal  phase-in  date  is 
August  Z8.  1997.  when  the  Rule  will  apply  to  all 
remaining  Nasdaq  securities. 

•17CFR24ailAcl-l 

*  Specifically,  in  order  for  a  market  maker  to 
comply  with  the  rule  via  an  ECN,  the  GCN  must: 
(1)  ensure  that  the  best  priced  orders  entered  by 
market  makers  into  the  ECN  are  communicated  to 
Nasdaq  for  public  dissemination:  and  (2)  provide 
brokars  and  dealers  access  to  orders  entered  by 
market  makers  into  the  ECN,  so  that  brokers  and 
dealers  who  do  not  subscribe  to  the  ECN  an  trade 
with  those  orders.  This  access  must  be  equivalent 
to  the  access  that  would  have  been  available  had 
the  market  makers  reflected  their  superior  priced 
orders  in  their  quotes. 

'ONASD  Rule  4613  requires  each  market  maker  in 
a  Nasdaq  issue  to  enter  and  maintain  two-sided 


martet  maker's  quote  for  ABCD  is  20- 
2OV4, 10  .X  10,  and  it  receives  a  customer 
limit  order  to  buy  100  shares  at  20Va, 
the  market  maker  may  update  its  quote 
to  20V8-20y4, 1  X  10.  By  permitting 
market  makers  to  display  the  actual  sisB 
of  limit  orders  in  their  quotes,  market 
makers  will  not  be  responsible  for 
executing  any  additional  shares  above 
the  size  of  the  limit  order.  The  NASD 
and  Nasdaq  believe  this  proposed  rule 
change  will  help  to  promote  the 
acceptance  of  limit  orders  priced  inside 
quoted  markets,  thereby  furthering  the 
investor  protection  and  market 
transparency  objectives  sought  by  the 
Commission  in  the  Order  Handling 
Rules  Adopting  Release.  Moreover, 
without  theee  rule  changes,  in  instances 
where  customer  hmit  order  are  smaller 
than  the  applicable  minimum  quotation 
size  i^uirement  and  a  market  maker's 
quote  is  inferior  to  the  limit  order  price, 
market  makers  would  be  obligated  to 
execute  trades  at  prices  superior  to  their 
proprietary  quotations.  The  NASD  and 
Nasdaq  believe  that  subjecting  market 
makers  to  such  an  order  execution 
requirement  would  be  unfair  and  create 
a  disincentive  for  firms  to  function  as 
market  makers. 

b.  Quote  Size  When  Displaying 
Proprietary  Market  Maker  Quotes.ln  an 
environment  in  which  Nasdaq  market 
makers  are  the  only  market  participants 
who  can  impact  quotation  prices,  the 
NASD  and  Nasdaq  believe  it  is  desirable 
and  appropriate  to  impose  minimum 
quotation  size  requirements  to  ensure  an 
acceptable  level  of  market  liquidity  and 
depth.  However,  now  that  the  Display 
Rule  will  permit  investors  to  directly 
impact  quoted  prices,  the  NASD  and 
Nasdaq  believe  it  would  be  appropriate 
to  treat  Nasdaq  market  makers  in  a 
manner  equivalent  to  exchange 
specialists  and  not  subject  them  to 
minimum  quote  size  requirements.  In 
sum,  the  NASD  and  Nasdaq  believe  the 
new  orddr-driven  nature  of  Nasdaq 
brought  about  by  the  Display  Rule  will 
obviate  the  regulatory  justification  for 
minimum  quote  size  requirements 
because  investors  will  hiave  the 
capability  to  display  their  own  orders  in 
the  marketplace.  The  ability  for  limit 
orders  and  ECN  orders  to  be  included  in 
Nasdaq  quotations  should  also  ensure 
that  market  liquidity  and  price 


continuity  will  not  be  harmed  by  the 
elimination  of  minimum  quotation  size 
requirements.  In  this  new  environment, 
the  NASD  and  Nasdaq  believe  that 
mandatory  quote  size  requirements 
impose  unnecessary  regulatory  burdens 
on  market  makers  which  are  not 
consistent  with  the  Act.  Accordingly, 
the  NASD  and  Nasdaq  recommend  that 
NASD  Rule  4613  be  amended  to  remove 
any  requirements  oq  market  maker 
quotation  sizes. 

The  NASD  and  Nasdaq  also  believe 
that  permitting  market  makers  to  quote 
in  sizes  commensurate  with  their  own 
freely-determined  trading  interest  will 
enhance  the  pricing  efficiency  of  the 
Nasdaq  market.  In  this  connection, 
several  recent  economic  studies  have 
concluded  that  exchange  specialists  rely 
on  quotation  size  movements  just  as 
much  as  quotation  price  movements  to 
manage  their  risk. ' '  Indeed,  a  recent 
analysis  by  Nasdaq  of  quotation  size 
updates  by  specialists  on  the  New  York 
Stock  Exchange  ("NYSE")  revealed  that 
62  percent  of  the  quotation  updates 
involved  changes  only  to  the  size  of  the 
specialist's  quotation  and  that  32 
percent  involved  changesio  both  price 
and  size.  Thus,  94  percent  of  all 
quotation  updates  involved  a  change  in 
quotation  size.  The  analysis  also  found 
that  the  bid  and  offer  sizes  were  the 
same  for  only  11  percent  of  the 
updates.'^  Accordingly,  just  as  exchange 
specialists  rely  on  quotation  size 
updates  in  an  order-driven  market  to 
manage  their  risk,  the  NASD  and 
Nasdaq  believe  Nasdaq  market  makers 
should  be  able  to  use  quotation  size 
updates  to  effectively  manage  their  risks 
in  Nasdaq's  order-driven/competing 
dealer  market  structure  that  will  be 
brought  about  by  the  Display  Rule. 
Moreover,  the  NASD  and  Nasdaq 
believe  that  eliminating  artificial 
constraints  on  quotation  size 
movements  by  Nasdaq  market  makers 
will  enhance  the  independence  and 
competitiveness  of  dealers  quotations  in 
the  Nasdaq  market. 

The  NASD  and  Nasdaq  also  believe 
that  elimination  of  the  minimum 
quotation  size  requirements  is  necessary 


quotations  with  a  minimum  size  equal  to  or  greater 
than  the  applicable  SOES  tier  size  for  the  security 
{eg.,  1.000,  500.  or  200  shares  for  Nasdaq  National 
Market  ("NNM")  issues  and  500  or  1(X)  shares  for 
Nasdaq  SmallCap  Market  issues).  NASD  Rule  6330 
require*  registarad  market  makers  in  exchange- 
listed  securities  io  display  a  minimum  quotation 
size  of  200  or  500  shares  in  each  reported  security 
(as  established  and  published  from  time  to  time  by 
the  Association)  depending  on  trading 
characteristics  of  the  security. 


><See.  e.g..  Lee.  C.  Mucklow,  B.,  and  Ready,  M, 
1993.  "Spread,  Depth,  and  the  Impact  of  Earnings 
Information:  An  Intraday  Analysis,"  The  Review  of 
Financial  Studies,  6,  345-74;  K.  Kavajecz,  1995.  "A 
Specialist's  Quoted  Depth  and  the  Limit  Order 
Book,"  Working  Paper,  J.L.  Kellogg  Graduate  School 
of  Management.  Northwestern  University:  and  K. 
Kavajecz,  1996.  "A  Specialist's  Quoted  Depth  as  a 
Strategic  Choice  Variable,"  Working  Paper,  The 
Wharion  School  of  the  University  of  Pennsylvania. 

■^The  source  of  the  data  used  in  Nasdaq's 
analysis  was  the  Trade  and  Quote  ("TAQ") 
Database  pi-oduced  by  the  NYSE.  The  analysis 
reviewed  over  750,000  quotation  updates  occurring 
over  four  days  in  1996  (June  19,  )uly  17,  Augnat  14, 
and  September  18). 
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to  ensure  that  market  makers  who  do 
not  have  access  to  an  ECN  will  not  be 
placed  at  a  competitive  disadvantage 
vis-a-vis  those  market  makers  who  do 
have  access  to  an  ECN.  In  particular, 
since  an  ECN  is  not  subject  to  minimum 
quotation  size  requirements,  market 
makers  with  access  to  an  ECN  will  be 
able  to  publicly  display  a  quote/order 
for  as  small  as  lOO  shares  and  maintain 
their  Nasdaq  market  maker  quotation 
away  from  the  inside  market,  while 
market  makers  without  access  to  an  ECN 
would  have  no  such  option.  As  a  result, 
unless  market  makers  can  quote  in  the 
same  size  as  ECNs,  there  will  be  a 
disincentive  for  some  firms,  particularly 
smaller  firms,  to  make  markets  in 
Nasdaq  securities.  Finally,  allowing 
market  makers  to  quote  smaller  markets 
would  likely  result  in  narrower  spreads, 
thereby  lowering  transaction  costs  &>r 
investors.  •; '    - 

ii.  Operation  ofS(XS. 

At  present,  all  market  makers  in  NNM 
securities  must  be  registered  as  SOES 
market  makers.  SOES  is  voluntary  for 
market  makers  in  Nasdaq  SmallCap 
securities.  The  maximum  SOES  order 
size  for  a  NNM  security  is  either  1,000. 
500,  or  200  shares  depending  on  the 
price  and  volume  of  the  issue;  and  the 
maximum  order  size  for  a  Nasdaq 
SmallCap  Market  security  is  500  shares. 
SOES  automatically  executes 
unpreferenced  orders  in  rotation  against 
those  market  makers  who  are  at  the  best 
quoted  bid  or  offiar  oh  Nasdaq  at  the 
time  the  order  is  entered. "  SOES  orders 
may  be  routed  or  "preferenced"  to  a 
particular  market  maker  for  execution  at 
the  inside  market,  regardless  of  what 
price  the  preferenced  market  maker  is 
quoting.  A  SOES  market  maker  is 
obligated  to  execute  SOES  orders  up  to 
the  minimum  SOES  exposiu«  limit  for 
that  stock  or  such  greater  exposure  limit 
established  hy  the  market  maker.  The 
minimum  exposure  limit  for  a  particular 
stock  is  two  times  the  applicable 
maximum  SOES  order  size  (e.g.  2,000 
shares  for  stocks  in  the  1,000  share  tier 
size).  If  a  market  maker's  exposure  limit 
is  exhausted,  it  is  suspended  from  SOES 
and  placed  in  a  "closed  quote  state"  and 
permitted  a  five-minute  period  to 
restore  its  exposure  limit.  If  a  market 
maker  does  not  "restore  its  exposure 
limit  within  five  minutes  it  is 
automatically  withdrawn  firom  the  stock 
and  can  not  re-enter  quotes  in  the  issue 
for  at  least  twenty  business  days. 

Thus,  SOES  is  currently  designed  to 
execute  orders  against  market  makers 


based  on  die  tier  size  for  a  particular 
stock,  without  regbrd  to  the  quotation 
size  displayed  by  a  market  maker. 
Because  the  minimum  quotation  sizes 
for  market  makers  are  presently  aUgned 
with  the  maximum  SOES  order  sizes, 
the  current  design  of  SOES  does  not 
obligate  market  makers  to  execute  SOES 
orders  larger  than  their  quote  size. 

Because  market  maker  quotes  will  at 
times  reflect  customer  limit  orders 
under  the  Display  Rule,  the  NASD  and 
Nasdaq  believe  SOES  should  be 
modified  to  allow  market  orders  to  be 
executed  against  market  makers' 
displayed  quotation  sizes  instead  of 
SOES  tier  sizes.  Following  are 
discussions  of  other  proposed  changes 
to  SOES  that  relate  to  the 
implementation  of  the  Display  Rule  and 
the  ECN  Rule. 

a.  Decrementation  of  Displayed 
Quotation  Sizes  After  SOES  Executions. 
In  order  to  avoid  instances  where  a 
market  maker  could  automatically 
receive  multiple  SOES  executions 
because  it  displayed  a  customer's  limit 
order  at  a  price  superior  to  the  market 
maker's  proprietary  quote  or  increased 
its  quote  size  because  of  the  limit  order, 
the  NASD  and  Nasdaq  propose  that 
SOES  be  modified  to  decrement  a 
market  maker's  displayed  quote  size 
upon  the  execution  of  unpreferenced 
SOES  orders.  For  example,  if  a  market 
maker's  quote  in  ABCD  is  10  x  IOV4, 10 
X  }0,  and  it  receives  a  customer  limit 
order  to  buy  500  shares  at  lOVs,  it  would 
update  its  quote  to  10^^  x  IOV4,  5  x  10. 
Thereafter,  if  the  market  maker  received 
a  SOES  execution  at  lOVs  for  500  shares, 
the  size  of  its  bid  would  be  depleted  to 
0  and  the  market  maker  would  have  to 
reenter  a  quotation.  With  this  change, 
the  NASD  and  Nasdaq  believe  market 
makers  will  be  more  inclined  to  accept 
and  display  customer  limit  orders 
because  they  will  not  be  subject  to 
mandatory  S(%S  executicms  larger  than 
the  size  of  the  limit  orders  that  they 
display.'*  In  addition,  if  market  makers' 
displayed  quotation  sizes  are  not 
decremented  after  SOES  executions, 
market  makers  would  be  unfairly 
subject  to  the  risk  and  obligation  of 
automatically  executing  orders  at  prices 
superior  to  their  own  quotation.  Such  a 
requirement  would  create  a  disincentive 
for  firms  to  be  market  makers  and 
threaten  to  diminish  the  liquidity  of  the 
Nasdaq  market. 


■^For  Naadaq  SmallCtp  socuritlM.  SOES  markM 
makers  muat  execute  unpreferenced  orders  at  the 
inaide  price  regardless  of  whether  they  are  at  the 
inside  market. 


"The  NASD  and  Nasdaq  also  propose  thai 
displayed  quotations  not  tw  decremented  after  the 
execution  of  odd-lots  and  that  the  execution  of  a 
mixed  lot  order  will  only  decrement  a  market 
maker's  quotation  by  the  number  of  shares 
represented  by  the  number  of  round  Ibis  contained 
in  the  mixed  lot  order. 


b.  Split  Order  Execution.  As  noted 
above,  because  SOES  presently  executes 
orders  based  on  SOES  tier  sizes  and  not 
market  makers'  displayed  quotation 
sizes,  SOES  orders  are  not  subject  to 
partial  executions.  By  decrementing 
market  makers'  displayed  quotstion 
sizes  due  to  SOES  executions,  however, 
the  NASD  and  Nasdaq  believe  it  will  be 
necessary  to  modify  SOES  so  that  it  can 
execute  one  order  against  multiple 
market  makers  to  ensure  that  SOES 
orders  are  automatically  executed.  As  a ' 
result,  the'NASD  and  Nasdaq  also 
recommend  that  SOES  be  amended  to 
not  accept  "all-or-none"  orders.  For 
example,  if  the  inside  market  for  ABCD 
is  IO-IOV4  and  two  market  makers  are 
each  at  the  inside  bid  for  500  shares,  a 
SOES  market  order  to  sell  1.000  shares  . 
of  ABCD  would  be  executed  at  10,  with 
both  market  makers  selling  500  shares. 
In  addition,  because  all  market  maker 

^quotations  at  the  inside  could  be 
depleted  by  the  execution  of  a  SOES 
order,  the  NASD  and  Nasdaq  believe  it 
is  necessary  to  modify  SOES  so  that 
market  orders  may  be  filled  at  multiple 
price  levels.  For  example,  if  the  inside 
maitet  for  ABCD  is  IO-IOV4  and  Market 
Makers  A  and  B  are  each  at  the  inside 
bid  for  100  shares,  with  Market  Maker 
C  at  9^/e  for  800  shares,  a  SOES  market 
order  to  sell  1,000  shares  of  ABCD 
would  be  executed  against  all  three 
market  makers.  Specifically,  Market 
Makers  A  and  B  would  each  sell  100 
shares  at  10  and  Market  Maker  C  would 
sell  800  shares  at  Q^At. 

c.  Displayed  (Rotation  Sizes  Will 
Constitute  Exposure  Umits.  A  corollary 
im[>act  of  decrementing  market  maker 
quotes  after  SOES  executions  is  that  a 
market  maker's  displayed  quotation  size 
will  become  its  exposure  limit. 
Exposure  limits  function  by  capturing 
and  monitoring  the  amount  of  SOES 
volume  executed  by  a  market  maker  at 
its  quoted  price,  without  such  SOES 
volume  effecting  the  market  maker's 
quotation  size.  Accordingly,  by 
decrementing  market  maker  quotations 
after  SOES  executions,  a  market  maker's 
displayed  quotation  size  will  become  its 
exposure  limit  because  SOES  will  cease 
executing  orders  against  a  market  maker 
once  its  quote  size  has  gone  to  zero. 
Thus,  the  NASD  and  Nasdaq  propose 
that  the  SOES  rules  be  amended  to 
replace  references  to  exposure  limits 
with  references  to  a  market  maker's 
din}layed  size. 

a.  Prohibition  Against  the  Entry  of 
Non-Marketable  Limit  Orders  into 
S(XS.  SOES  currently  accepts  both 
market  ordws  and  limit  orders.  If  a  limit 
order  is  not  immediately  executable,  or 
non-marketable,  (i.e.,  a  limit  order  to 
buy  (sell)  priced  below  (above)  the  offer 
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(bid)  price),  it  is  placed  in  the  SOES 
kmit  order  Ble  and  will  be  subsequently 
executed  if  the  limit  price  becomes 
equal  to  the  best  bid  or  offer.  SOES  also 
has  a  limit  order  processing  facility  that 
matches  limit  orders  priced  inside  the 
spread.  Limit  orders  placed  into  SOES 
are  never  publicly  disseminated,  they 
are  not  included  in  the  calculation  of 
the  best  bid  or  offer,  and  they  are  not 
matched  against  incoming  market 
orders.  Accordingly,  the  NASD  and 
Nasdaq  believes  that  the  current 
processing  of  non-marketable  limit 
orders  through  SOES  aiui  the  SOES 
limit  order  facility  are  in  direct  conflict 
with  the  Display  Rule."  If  Nasdaq  were 
to  retain  these  SOES  features,  Nasdaq 
believes  it  would  be  operating  a  system 
that  would  result  in  NASD  members 
systematically  violating  the  federal 
securities  laws.  In  addition,  by  not 
matching  market  orders  against  limit 
orders,  the  NASD  and  Nasdaq  do  not 
believe  the  current  operation  of  SOES  is 
consistent  with  the  Commission's 
statements  regarding  best  execution  in 
its  Order  Handling  Rule  approval 
order.  *«  Thus,  the  NASD  and  Nasdaq 
propose  that  non-marketable  limit 
orders  be  prohibited  from  SOES.  As  is 
currently  the  case,  a  marketable  limit 
order  will  continue  to  be  processed  like 
a  market  order. 

e.  Modifications  to  the  SOES 
Automated  Quotation  Update  Feature. 
The  *'auto-re&esh"  feature  of  SOES 
moves  both  sides  of  a  market  maker's 
quotati<Hi  by  a  pre-determined  amoimt 
when  its  exposure  limit  has  been 
exhausted.  Accordingly,  because  a 
market  maker's  displayed  quotation  size 
will  become  its  exposure  limit  under  the 
.proposed  changes  to  SOES,  the  NASD 
and  Nasdaq  propose  that  the  auto- 
refresh  feature  be  modified  so  that  it  is 
activated  when  a  market  maker's 
quotation  size  is  depleted.  In  addition, 
because  of  the  possibility  that  a  market 
maker's  quotation  at  the  next  price  level 
up  or  down  could  be  comprised 
exclusively  of  customer  Umit  orders  and 
in  light  of  the  proposal  to  eliminate 
minimum  quotation  sizes  for 
proprietary  market  maker  quotes,  the 
NASD  and  Nasdaq  propose  that  market 
maker  quotes  be  refreshed  for  100  shares 
instead  of  the  SOES  tier  size.  The  NASD 
and  Nasdaq  also  recommend  that  the 


■)  Tb«  NASD  notes  that  Nasdaq's  proposed 
NAqcsss  system  would  provide  for  limit  order 
display  and  execution  capabilities  consistent  with 
the  Commission's  Order  Handling  Rules  and  hopes 
that  the  Commission  will  act  favorably  on  the 
proposed  system.  See  Securities  Exchange  Act 
Ralaase  No.  37302  (|une  11.  1996).  61  FR  31574 
Oune  2a  1996). 

>*See  Order  Handling  Rule*  Adopting  Rele 
$upra  note  1. 61  FR  at  4«324. 


auto-refiresh  feature  be  modified  so  that 
it  only  updates  the  sid^  of  a  market 
maker's  quote  that  has  been  " .  •.-;•. 

decremented.  By  updating  the  bid  or  the 
offar,  but  not  both,  the  NASD  and 
Nasdaq  believe  the  auto-refresh  feature 
will  not  exacert>ate  or  contribute  to 
locked  or  crossed  markets,  as  has  been 
the  case  with  the  current  update  feature 
during  turbulent  market  conditions. 

The  NASD  and  Nasdaq  also  propose 
to  amend  ^^  auto-refiresh  feature  to 
allow  a  market  maker  to  maintain  its 
quote  at  the  inside  market.  With  this 
auto-refresh  feature,  those  market 
makers  seeking  to  buy  or  sell  more  stock 
than  their  displayed  quotation  can 
continue  to  remain  at  the  inside  market. 
Accordingly,  only  those  market  makers 
entering  a  quotation  size  equal  to  or 
greater  than  the  maximum  SOES  order 
size  would  be  able  to  utilize  this  feature. 

f.  Allowing  SOES  Market  Makers  to 
Enter  Agency  Orders  into  SOES. 
Currently,  absent  a  locked  or  crossed 
market,  a  SOES  market  maker  is 
prohibited  from  entering  agency  orders 
into  SOES.  This  rule  was  implemented 
io  prevent  market  makers  from  engaging 
in  "fair  weather"  market  making  by 
entering  orders  into  SOES  that  they  do 
not  want  to  execute  themselves  during 
turbulent  market  conditions.  With  the 
Display  Rule,  however,  the  quotations 
disseminated  by  market  makers  will  at 
times  reflect  customer  limit  orders. 
Accordingly,  in  order  to  ensure  that  all 
small  investors  have  access  to  better-  * 
priced  customer  limit  orders  displayed 
in  market  maker  quotes  and  enhance  the 

'price  improvement  opportimities  for  all 
small  investors,  the  NASD  and  Nasdaq 
believe  it  would  be  appropriate  to  allow 
SOES  market  makers  to  enter  agency 
orders  into  SOES. 

g.  Processing  of  Marketable  Limit 
Orders.  Currently,  SOES  is  designed  so 
that  marketable  limit  orders  are 
processed  ahead  of  market  orders 
queued  up  in  SOES.  Because  a 
marketable  limit  order  is  economically 
equivalent  to  a  market  order  as  long  as 
the  limit  price  is  superior  to  the  inside 
market,'^  the  NASD  and  Nasdaq  believe 
this  system  feature  unnecessari  ly 
advantages  investors  placing  marketable 
limit  orders  over  investors  placing 
market  orders.  This  is  particularly  true 
since  investors  placing  market  orders  to 
buy  (sell),  imlike  investors  placing 
marketable  limit  orders,  have  plarad  no 
upper  (lower)  limit  on  price  at  which 
they  are  willing  to  purchase  (sell)  the 
stock.  Accordingly,  the  NASD  and 
Nasdaq  recommends  that  SOES  be 
amended  to  execute  market  and 


"That  is,  a  limit  or^er  (o  buy  priced  above  the 
ofler  and  a  limit  order  to  sell  priced  below  the  bid. 


marketable  limit  orders  on  a  time 
priority  basis. 

h.  Market  Maker  Withdrawal  from 
Nasdaq  SmallCap  Market  Securities. 
Because  SOES  is  voluntary  for  Nasdaq 
SmallCap  Market  securities,  when  a 
market  maker's  exposure  limit  is 
exhausted  in  one  of  these  securities  it 
does  not  mean  that  the  market  maker    . 
has  vofuntarily  withdrawn  from  the 
stock  because  the  market  maker  can 
continue  to  quote  the  issue  without 
participating  in  SOES.  If  market  maker 
quotations  are  decremented  after  SOES 
executions,  however,  it  will  now  be 
possible  for  a  market  maker  in  a 
SmallCap  security  to  go  into  a  "closed 
quote"  state  because  its  quotation  size 
has  been  depleted.  Accordingly,  the 
NASD  and  Nasdaq  propose  that  the 
SOES  rules  be  amended  to  specify  that 
a  market  maker  in  a  SmallCap  security 
shall  be  deemed  to  have  voluntarily 
withdrawn  from  a  stock  if  its  quote  size 
remains  at  zero  at  the  close  of  the 
trading  day,  thereby  precluding  the 
market  maJcer  from  being  a  market 
maker  in  the  issue  for  twenty  business 
days. 

3.  Proposed  Rule  Changes  To  Implement 
the  ECN  Rule 

The  NASD  and  Nasdaq  also  are 
amending  certain  rules  and  the  SOES 
and  SelectNet  systems  to  facilitate  the 
development  of  a  means  for  ECNs  to 
comply  with  the  requirements  of  the 
ECN  display  alternative  permitted  under 
the  ECN  Rule.  As  noted  above,  the  ECN 
Rule  provides  that  market  makers  and 
specialists  must  make  publicly  available 
any  superior  prices  that  the  market 
maker  or  specialist  privately  quotes 
through  certain  ECNs.  The  Commission 
also  adopted  an  alternative  display 
means  to  the  ECN  Rule,  the  ECN  display 
alternative.  Under  this  alternative, 
instead  of  updating  its  quote  to  reflect 
better  priced  orders  entered  into  an 
ECN,  a  market  maker  may  comply  with 
the  display  requirements  of  the  ECN 
Rule  through  the  ECN  itself,  provided 
that  the  ECN:  (1)  ensures  that  the  best 
priced  orders  entered  by  market  makers 
into  the  ECN  are  communicated  to 
Nasdaq  for  public  dissemination;  and 
(2)  provides  brokers  and  dealers  access 
to  orders  entered  by  market  makers  into 
the  ECN,  so  that  brokers  and  dealers 
who  do  not  subscribe  to  the  ECN  can 
trade  with  those  orders.  This  access 
must  be  equivalent  to  the  access  that 
would  have  been  available  had  the 
market  makers  reflected  their  superior 
priced  orders  in  their  quotes.  The 
Conunission  stated  that  it  expected  the 
SROs  to  work  cooperatively  with  the 
ECNs  to  display  the  prices  in  the 
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consolidated  quote  systems  and  to    > 
provide  equivalent  access  to  them. 

The  NASD  and  Nasdaq  agree  with  the 
Commission  that  the  ECN  Rule  and  the 
EC3^  display  alternative  should  enhance 
the  transparency  of  prices  in  Nasdaq 
and  other  markets  and  can  assist  broker- 
dealers  in  obtaining  the  best  prices  iar 
their  customers.  Indeed,  in  its  comment 
letter  to  the  Commission  during  the 
proposal  phase  of  the  ECN  Rule,  the 
NASD  stated  that  it  supported  the  broad 
dissemination  of  ECN  best  prices.  The 
NASD  also  stated,  however,  that  it  was 
concerned  that  the  rule  as  originally 
proposed  could  have  the  potential  to 
harm  market  liquidity,  because  the 
original  proposal  could  adversely  aRiect 
the  anonymity  features  of  ECNs.  The 
ECN  display  alternative  as  adopted  by 
the  Commission  appears  to  substantially 
address  this  concern.  Accordingly,  since 
the  Commission  adopted  its  new  rule, 
the  NASD  and  Nasdaq  have  sought  to 
develop  a  linkage  to  any  ECN 
recognized  as  an  ECN  by  the 
Commission  and  that  seeks  to  avail 
itself  of  the  ECN  display  alternative. 

In  order  to  meet  the  snort  time  frame 
between  the  Commission's  adoption  of 
the  rule  and  its  effective  date,  the  NASD 
is  proposing  to  develop  an  interim 
approach  ^"  to  a  linkage  that  is  based  on 
existing  Nasdaq  system  platforms,  SOES 
and  SelectNet.  Because  the  linkage 
relies  in  substantial  part  on  SelectNet  as 
the  means  of  accessing  the  ECN  prices, 
the  NASD  has  Called  this  approach  the 
"SelectNet  Linkage"  approach.  The 
methodology  for  establishing  the 
SelectNet  Linkage  and  the  rule  changes 
required  are  described  below. 

i.  Overview  of  the  Operation  of  the 
SelectNet  Linkage.  To  provide  a  means 
for  ECNs  to  siibstantially  comply  with 
the  requirements  of  the  ECN  display 
alternative  by  January  13,  1996, '*' 
Nasdaq  has  developed  an  interim 


"The  NASD  and  Nasdaq  continue  to  examine 
other  means  tb  develop  a  longer-term  mechanism 
that  would  provide  a  permanent  means  to  establish 
an  ECN  display  alternative  that  meets  every  aspect 
of  the  Commission's  rule.  Any  such  permanent 
approach  will  be  proposed  separately  at  the 
appropriate  time. 

'■The  NASD  and  Nasdaq  note  that  to  comply 
with  pnidenL.standard  industry  practices  regarding 
the  implementation  of  new  or  substantially  revised 
software,  Nasdaq  does  not  normally  introduce 
extensive  new  or  revised  software  into  production 
on  a  Friday.  Indeed,  pursuant  to  previous 
discussions  with  Commission  staff  regarding  the 
procedures  for  implementation  of  significant,  non- 
emergency software  changes,  Nasdaq  and 
Commission  staff  have  agreed  that  significant 
changes  should  be  implemented  over  a  weekand. 
Thus.  Nasdaq  plans  to  introduce  the  software  on 
Monday,  January  13th.  This  means  that  unless  the 
Commission  temporarily  delajrs  the  January  10, 
1997  effective  date  for  the  ECN  Rule,  market  makers 
entering  priced  orders  into  ECNs  on  (anuary  10th 
will  be  required  to  operate  under  the  ECN  Rule 
without  any  ECN  display  alternative. 


approach  that  substantially  meets  the 
terms  of  Commission  Rule  llAcl- 
l(c)(S)(ii).  The  SelectNet  Linkage  is  a 
display  and  access  linkage  that,  for 
purposes  of  meeting  the  display 
requirement  of  the  ECN  display 
alternative,  utilizes  the  methodology 
•currently  used  for  displaying  Unlisted 
Trading  Privileges  ("UTP")  Exchange 
quotes,^  and  for  access  purposes, 
builds  upon  the  existing  SelectNet 
system  to  reach  the  priced  orders 
available  in  the£CN. 

Under  this  approach,  ECNs  will 
function  in  a  manner  equivalent  to  UTP 
exchanges  and/or  Nasdaq  market 
makers.  This  allows  these  ECNs  to  enter 
their  best-priced  orders  into  Nasdaq  for 
display  on  the  Nasdaq  Workstation.  To 
effect  transactions  against  these 
displayed  prices,  NASD  members  that 
are  subscribers  to  Nasdaq  Workstation  D 
service  will  be  permitted  to  access  the 
ECN  prices  through  the  delivery  of 
orders  directed  to  the  ECN  via  the 
SelectNet  system.  Accordingly,  the 
NASD  and  Nasdaq  have  proposed  to 
establish  a  new  provision  within  Rule 
4600,  the  Nasdaq  Market  Maker 
Requirement  section  of  the  NASD  Rules, 
that  provides  for  Nasdaq's  display  of 
ECN  price  information  and  access  to 
such  prices,  as  well  as  the  minimal 
obligations  required  of  ECNs  that  seek  to 
take  advantage  of  the  SelectNet  Linkage 
to  meet  the  Commission's  ECN  display 
alternative  requirements. 

Specifically,  any  ECN  seeking  to  avail 
itself  of  the  SelectNet  Linkage,  or  any 
future  system  Nasdaq  develops  to  meet 
the  ECN  display  alternative 
requirements,  must:  (1)  demonstrate  to 
the  Association  that  it  qualifies  as  an 
ECN  meeting  the  ECN  definition  found 
in  the  Commission's  Rule;  (2)  be 
registered  as  an  NASD  member;  (3)  enter 
into  and  comply  with  the  terms  of  a 
Nasdaq  Workstation  Subscriber 
Agreement;  (4)  agree  to  provide  for 
Nasdaq's  dissemination  in  Nasdftq's 
quotation  data  stream  that  it  makes 
available  to  quotation  vendors  the  prices 
and  sizes  of  Nasdaq  market  maker 
orders  '*  at  the  highest  buy  price  and  the 


"Pursuant  to  the  Joint  Self-Regulatory 
Organization  Plan  Governing  the  Collection, 
Consolidation  and  Dissemination  of  Quotation  and 
Transaction  Information  For  Exchange  Listed 
Nasdaq/National  Market  System  Securities  Traded 
On  Exchanges  On  An  Unlisted  Trading  Privileges 
Basis  ("Nasdaq/NMS/UTP  Plan").  Nasdaq  acts  as 
the  facilities  manager  for  itself  and  the  UTP 
Exchanges  in  collecting,  consolidating  and 
disseminating  quotes  from  Nasdaq  market  makers 
and  UTP  exchange  specialists  that  trade  Nasdaq 
securities  pursuant  to  Section  12(f)  of  the  Act.  UTP 
exchange  specialists  are  not  subject  to  SOES 
executions,  nor  do  UTP  exchange  specialists  have 
\  to  SelectNet. 


lowest  sell  price  for  eech  Nasdaq 
security  entered  in  and  widely 
disseminated  by  the  ECN;  and  (5) 
provide  an  automated  execution  of 

{triced  orders  displayed  through  the 
inkage  or,  if  the  price  is  no  longer 
available,  an  automated  rejection  of  any 
order  routed  to  the  ECN  through  the 
Nasdaq-provided  display  alternative. 

a.  Display  of  ECN  Prices.  For 
quotation  display  purposes,  Nasdaq  will 
collect  the  actual  prices  contaii^ed  in  an 
ECN's  system  delivered  by  ECNs  that 
agree  to  deliver  such  prices  to  Nasdaq, 
and  display  and  disseminate  rounded 
prices.**  Assuming  that  ECNs  meet  the 
standards  set  forth  in  new  Rule  4623, 
Nasdaq  will  hunish  ECNs  that  identify 
themselves  to  Nasdaq  as  meeting  the 
terms  of  the  ECN  definition  in  the  ECN 
Rule  with  market  maker  identifiers 
("MMIDs  ").  While  ECNs  will  be 
assigned  MMIDs,  ECNs  will  not  be 
registered  as  market  makers.  With  the 
exception  of  certain  rules  such  as  the 
firm  quote  i^le,  the  two-sided  quote 
requirement,*^  and  the  locked  or 


"  The  ECN  Rule  does  not  require  an  ECN  to 
provide  non-market  maker  interest  in  the  data  that 


would  be  provided  imder  the  ECN  display 
alternative.  Nasdaq  has  been  informed,  however,  by 
several  ECNs  that  have  non  NASD  member 
participants,  e.g..  institutions,  that  these  ECNs  will 
deliver  to  Nasdaq  the  best  prices  for  each  security 
for  which  they  permit  orders  to  be  entered,  whether 
those  best  prices  are  from  a  market  maker  subject 
to  the  rule  or  an  entity  not  subject  to  the  rule  If 
the  ECN  so  chooses,  it  may  send  priced  orders  from 
other  entities  that  are  not  Nasdaq  market  makers. 
I^lasdaq  will  display  such  prices  as  it  does  the  other 
ECN-provided  prices. 

'^  Nasdaq  currently  allows  the  dissemiiution  of 
quotations  in  VUhs  for  securities  priced  over  $10 
and  quotations  In  Vi*ths  and  '/binds  for  securities 
priced  under  $10.  ECNs.  however,  often  have  priced 
orders  that  are  quoted  in  finer  increments.  Under 
»-  the  ECN  Rule,  Nasdaq  is  not  required  to  display  the 
actual  price  of  the  nner-incremented  order;  instead, 
it  is  permitted  to  round  the  order  to  the  nearest 
standard  quote  increment  (rounding  down  for 
increments  on  the  better-priced  bids  and  up  for 
better-priced  offers).  The  Commission  stated  that 
Nasdaq  should  develop  a  capability  in  its  quote 
dissemination  system  to  flag  or  specially  denote 
thai  an  ECN  priced  order  is  rounded,  but  noted  that 
this  capability  does  not  currently  exist.  Nasdaq  is 
developing  a  rounding  indicator  for  implementation 
aM  soon  as  possible. 

In  the  interim  before  such  an  indicator  is 
available,  the  NASD  and  Nasdaq  believe  that  it 
would  be  appropriate  for  the  Commission  to  permit 
the  operation  of  the  SelectNet  Linkage  without  a 
rounding  indicator.  Balancing  considerations  of 
additional  price  information  being  made  available 
in  Nasdaq,  together  with  the  development  of  a 
means  of  readily  accessing  such  prices,  against  a 
temporary  inability  to  flag  rounded  quotes  as  such, 
it  appears  to  the  NASD  and  Nasdaq  that  the 
improved  transparency  of  ECN  prices  and  greater 
electronic  access  lo  these  prices  clearly  outweigh 
the  minimal  negative  transparency  effects  that  may 
flow  from  the  inability  to  flag  a  rounded  price. 
Moreover,  because'Nasdaq  has  enhanced 
SelectNet's  access  feature  to  permit  ECNs  to  easily 
accept  a  directed  order  at  an  improved  price,  those 
using  the  linkage  will  obtain  the  price  improvement 
benefits  that  are  among  the  ECN  Rule's  goals. 

''The  requirement  for  ECNs  to  display  two-sided 
quotes  is  a  temporary  requirement,  contingent  on 
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crossed  rule  disciissed  below,  ECNs  tvill 
not  be  subject  to  standard  market  maker 
requirements  in  the  NASD's  Rules. 
Nasdaq  will  include  the  ECN  prices  and 
sizes  in  the  Nasdaq  Workstation  n  quote 
montage  with  the  ECN  MMID  and 
incorporate  the  ECN  price  in  the  Nasdaq 
best  price  calculation,  i.e.,  when  it  is  at 
the  best  bid  or  offer  in  the  market,  its 
price  will  be  included  in  the  inside 
price. 

As  it  currently  does  with  UTP 
exchanges,  Nasdaq  will  not  include  the 
ECN  as  a  SOES  market  maker. 
Consequently,  an  ECN  utilizing  the 
SelectNet  Linkage  will  not  be  subject  to 
SOES  executions.  Because  ECNs  act 
solely  as  agents  on  behalf  of  customers, 
the  NASD  and  Nasdaq  believe  that  ECNs 
should  not  be  required  to  have  their 
ECN  orders  exposed  to  SOES  executions 
because  it  exposes  the  ECN  to  the  risk 
of  double  executions  and  the 
con^uent  need  to  take  a  principal 
position.  The  risk  of  double  executions 
arises  because,  with  electronic  order 
entry  capabilities,  once  an  order  is 
displayed  in  multiple  execution 
systems,  the  same  order  can  be  nearly 
simultaneously  accessed  by  different 
counterparties.  For  example,  an  ECN 
could  have  a  single  customer  order  to 
buy  1,000  shares  displayed  in  its  own 
system  to  its  own  subsoibers.  If  the 
ECN  were  also  accessible  at  that  price  in 
SOES,  the  ECN  could  have  the  single 
1 ,000  share  order  executed 
simultaneously  in  SOES  and  in  its  own 
system.  This  double  execution  would 
means  that  the  ECN  would  be  required 
to  take  a  principal  position  for  one  of 
the  executions.  Exposure  to  proprietary 
executions  would  change  the  model 
under  which  ECNs  have  operated  and 
would  likely  have  a  serious  negative 
effect  on  ECNs,  causing  them  to  change 
the  approach  that  they  typically  take. 

As  tne  NASD  has  noted  in  its 
fU)mment  letter  to  the  Commission, 
ECNs  provide  an  important  liquidity 
function  in  the  markets  and  any  adverse 
effect  on  them  could  cause  a  shift  in  the 
way  the  markets  operate.  The  NASD 
believes  that  the  approach  that  it  is 
taking  in  allowing  ECNs  to  function  in 


Nasdaq's  development  of  a  capability  that  pennils 
ECNs  to  display  a  one-sided  quote.  Nasdaq 
recognizes  that  ECNs  often  have  orders  only  on  one 
side  of  the  market.  Currently,  however,  because 
Naadaq's  quote  display  system  was  built  to  display 
market  maker  quotations  and  market  makers  are 
raquired  by  rule  to  furnish  both  a  bid  and  offer, 
Nasdaq's  system  would  be  unable  to  recognize  an 
ECN  price  unless  that  price  were  also  entered  with 
a  corresponding  bid  or  offer.  Accordingly,  until 
such  time  that  Nasdaq  can  build  a  one-sided  ECN 
priced  order  display  capability,  ECNs  must  enter 
two-sided  "quotations."  The  NASD  and  Nasdaq 
believes  that  the  one-sided  ECN  order  entry 
capability  should  be  available  in  the  first  quarter  of 
1997. 


a  mode  similar  to  UTP  exchanges  on 
this  interim  h  sis  permits  the  ECN  to 
continue  to  provide  liquidity,  while 
enhancing  the  degree  of  price 
information  available  to  ECN 
subscribers  and  non-subscribers  alike. 
Moreover,  as  discussed  inunediately 
below,  the  NASD  and  Nasdaq  believe 
that  the  electronic  access  capability  tliat 
it  will  fMTOvide  NASD  members  that  are 
not  subscribers  to  a  particular  ECN 
almost  immediate  execution  of  orders 
delivered  to  the  ECN  through  this 
iinkaoe. 

b.  Access  to  ECN  Prices.  Access  to 
ECN  prices  displayed  in  Nasdaq  would 
be  achieved  through  SelectNet.  NASD 
members  could  direct  orders  up  to  the 
size  displayed  in  the  ECN  quote.  The 
ECN  would  have  the  ability  to  accept  at 
the  displayed  pric»,  or  accept  at  an 
improved  price  if  its  actual  price  is  at 
an  increment  better  than  that  actually 
displayed.^'*  Alternatively,  the  ECN, 
subject  to  firm  quote  rule  obligations, 
could  decline  to  act  on  the  order,  if  the 
order  has  already  been  executed  in  its 
own  system.  The  NASD  and  Nasdaq 
believe  that,  regardless  of  the  specific 
action  taken  by  the  ECN  on  Nasdaq's 
delivery  of  an  order  through  SelectNet, 
the  ECN  should  automate  these 
ftmctions  to  provide  virtually 
inunediate  responses  to  members 
entering  orders  seeing  to  access  the 
ECN  orders.  The  Nasdaq  Workstation 
Subscriber  Agreement  will  establish 
specific  system  performance  standards 
generally  requiring  the  ECN  to  respond 
to  the  orders  within  a  few  seconds  of 
delivery.  The  only  purpose  in  providing 
this  decline  capability  is  to  {>ermit  the 
ECN  the  briefest  time  possible  for  its 
electronic  system  to  review  its  own  file 
to  determine  whether  the  priced  order 
displayed  in  Nasdaq  has  already  been 
executed  in  the  ECN's  own  system. 
There  is  no  intent  in  providing  thi» 
capability  to  allow  the  ECN  to  decide 
whether  it  wants  to  accept  a  particular 
delivered  order  because  it  may  find  a 
better  order  elsewhere. 

Accordingly,  as  NASD  members  and 
subscribers  to  the  Nasdaq  Workstation  n 
service,  ECNs  will  be  subject  to 
contractual  obligations  to  demonstrate 
that  their  systems  are  properly  designed 
to  operate  in  high  volume  trading 
environments  and  that  they  have 
adequate  security  and  other  operational 
pr(x:edures  in  place  to  maintain  the 
integrity  of  Nasdaq  systems. 
Additionally,  each  ECN  will  be  required 
as  a  subscriber  to  meet  response  time 


"  See  discuaaion  below  regarding  the  execution 
of  SelectNet  orders  at  rounded  ECN  prices  when 
such  orders  are  priced  at  increments  Tmer  than 
those  permitted  to  be  displayed  in  the  consolidated 
quote  system. 


performance  standards  when  orders  are 
delivered  through  SelectNet  for  ECN 
action.  ECNs  that  are  not  willing  or  are 
unable  to  comply  with  such  system 
requirements  will  not  be  permitted  to 
establish  a  SelectNet  Linkage  for  ECN 
display  alternative  purposes. 

ii.  Other  Rule  Changes  Necessitated 
By  The  Development  of  the  SelectNet 
Linkage.  As  explained  in  greater  detail 
below  and  in  addition  to  the  ECN 
display  alternative  rule  described  above, 
the  following  rule  changes  are  necessary 
to  implement  the  SelectNet  Linkage 
approach  by  January  13, 1996: 

a.  SelectNet  Changes.  The  NASD  and 
Nasdaq  are  proposing  several  changes  to 
the  current  operation  of  Nasdaq's 
SelectNet  system  to  provide  access  to 
the  ECN  priced  orders  that  is  equivalent 
to  the  access  that  would  have  been 
available  if  such  prices  were  published 
in  the  market  maker's  own  quotation  in 
Nasdaq.  SelectNet  is  an  automated  order 
routing  and  execution  system  that 
allows  a  member  to  direct  buy  or  sell 
orders  in  Nasdaq  securities  to  a  single 
market  maker  (preferenc»d  orders)  or 
broadcast  orders  to  all  maricet  makers  in 
the  security.  Upon  receiving  a  SelectNet 
order,  a  member  can  accept  the  order, 
decline  it,  or  send  a  counter-offer  to  the 
originating  member.  The  NASD  and 
Nasdaq  believe  that  the  SelectNet 
system  as  modified  through  these  rule 
changes  meets  the  ECN  display 
alternative  equivalent  access 
requirement.  As  the  Commission  noted 
in  its  Adopting  Release  for  the  ECN 
Rule,  equivalent  automated  access 
"could  be  achieved  either  through  an 
electronic  linkage  to  SOES  or  by  other 
means  agreed  upon  with  the  NASD."  " 
As  to  be  designed,  SelectNet  will  allow 
any  NASD  member  to  access 
electronically  the  best  prices  available 
in  ECNs.  This  access  to  ECN  prices  is 
the  same  as  that  which  an  NASD 
member  has  via  SelectNet,  and  in  fact, 
under  the  performance  standards  that 
ECNs  must  agree  to  be  permitted  to  take 
advantage  of  the  SelectNet  Linkage,  ECN 
response  time  will  be  much  more  rapid 
than  that  required  of  market  makers. 

To  establish  the  equivalent  access 
link,  the  NASD  and  Nasdaq  propose  to 
eliminate  the  SelectNet  Broaidcast 
feature  and  allow  only  the  entry  of  a 
SelectNet  order  directed  to  a  specific 
market  maker  or  ECN.  The  NASD  and 
Nasdaq  believe  that  it  is  necessary  to 
eliminate  the  Broadcast  feature  for 
several  reasons.  The  Broadcast  feature  of 
SelectNet  brings  the  system  within  the 
Commission's  definition  of  an  ECN.^ 


^Order  Handling  Rules  Release,  tupra  note  3.  61 
PR  at  48314. 
»ECN  Rule  llAcl-l(aH8). 
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Under  the  Commission's  ECN  Rule,  an 
ECN  is  defined  to  include  "any 
electronic  system  that  widely 
disseminates  to  third  parties  ordeis 
entered  therein  by  an  exchange 
specialist  or  OTC  market  maker,  and 
permits  such  orders  to  be  executed 
against  in  whole  or  in  part"  The 
SelectNet  Broadcast  feature  meets  the 
terms  of  the  Commission's  definition 
and  accordingly,  market  makers  that 
entered  priced  orders  into  SelectNet 
would  be  required  to  display  such 
prices  in  their  Nasdaq  quotes  or  Nasdaq 
would  be  required  to  develop  an  ECN 
linkage  for  SelectNet  to  display  those 
orders  in  the  Nasdaq  inside.  Nasdaq 
cannot  develop  an  EICN  linkage  for 
SelectNet  Broadcast  by  January  10th  and 
accordingly,  market  makers  that  entered 
priced  orders  into  SelectNet  Broadcast 
would  be  required  to  change  their 
quotes  in  the  Nasdaq  Workstation 
display.  Moreover,  the  SelectNet 
Broadcast  feature  is  a  very  significant 
drain  on  network  capacity  resources 
that  are  more  appropriately  devoted  to 
establishing  the  ECN  linkage  for 
directed  orders. 

The  NASD  and  Nasdaq  also  propose 
to  change  SelectNet  to  permit  an  ECN  or 
market  maker  receiving  an  order 
through  SelectNet  at  a  specific  price  to 
execute  that  order  at  a  price  reflecting 
price  improvement  without  having  to  go 
throu^  the  currently  designed  counter- 
ofiier  mechanism.  Today,  when  a  market 
maker  receives  a  SelectNet  order,  it  can 
do  one  of  several  things.  For  example, 
it  can  accept  at  the  price  sent  by  the 
order  entry  firm;  or  it  can  counter  with 
a  di^rent  price  or  size.  As  soon  as  the 
market  maker  puts  in  a  different  price, 
however,  the  currently-operating  system 
treats  the  new  price  as  a  counteroffer 
message.  Because  ECNs  are  likely  to 
hold  orders  at  increments  that  can  not 
be  shown  in  Nasdaq,  when  it  attempts 
to  accept  the  order  at  a  better  price,  e.g., 
a  l/16th  better,  the  SelectNet  system 
would  treat  the  new  price  as  a  counter 
offer.  Accordingly,  to  comply  with  the 
ECN  Rule  requirement  that  orders  be 
executed  at  their  actual  prices,  Nasdaq 
will  change  SelectNet  to  prevent  the 
counter  mechanism  fit>m  operating  in 
such  a  situation  and  will  deliver  to  the 
order  entry  firm  and  the  ECN  an 
execution  report  at  the  improved  price. 

b.  90ES  Rule  Change.  The  NASD  and 
Nasdaq  also  propose  to  amend  the  SOES 
Rules  to  permit  the  system  to  reject 
orders  entered  when  an  ECN  or  UTP 
Exchange  alone  sets  the  inside  market. 
Specifically,  the  NASD  and  Nasdaq 
propose  to  add  a  new  subsection  to  the 
SOES  Rules  (Rule  4730(b)(10))  to  state 
that  when  there  are  no  SOES  market 
makers  at  the  best  bid  or  offer  that  is 


being  disseminated  by  Nasdaq,  orders 
entered  into  SOBS  will  be  returned  to  ^ 
the  order  entry  firm  to  permit  the  order 
entry  firm  to  direct  the  order  to  the 
entity«stablishing  the  best  price.  This 
situation  arises  because  althou^  UTP 
exchanges  and  ECNs  can  establish  the 
best  price  in  the  Nasdaq  inside,  they  are 
not  required  to  participate  in  SOES  as 
market  makers  and  therefore  are  not 
accessible  throudh  SOES. 

Because  the  ECN  quote  is 
incorporated  in  Nasdaq's  inside  price 
but  is  not  accessible  through  SOES 
imder  this  approach,  and  SOES  is 
programmed  to  execute  at  the  best  price 
displayed,  SOES,  as  currently  designed 
and  operating,  executes  orders  against  * 
the  next  available  Nasdaq  market  maker 
whether  that  Nasdaq  market  maker  is  at 
that  price  or  at  an  inferior  price.  This 
execution  process  exacerbates  the 
current  problem  surrounding  the  lack  of 
market  maker  and  UTP  exchange 
specialist  parity  of  execution  obligations 
in  SOES  and  raises  a  possibility  for 
"gamesmanship,"  where  a  person  could 
enter  an  order  into  an  ECN  that  drives 
the  Nasdaq  inside  and  obtain  multiple 
SOES  automated  executions  against 
Nasdaq  market  makers  that  are  not  even 
displaying  the  ECN  price.  The  NASD 
and  Nasdaq  do  not  beUeve  that  any 
approach  that  lends  itself  to  this  type  of 
serious  trading  abuse  should  be 
pursued. 

To  resolve  this  potential  for  abuse, 
Nasdaq's  SC£S  system  could  be  revised 
to  ignore  the  ECN  or  UTP  quote  and 
execute  SOES  orders  at  the  Nasdaq 
market  maker's  inferior  price.  While  this 
approach  eliminates  gaming  concerns,  it 
raises  best  execution  concerns — the 
customer's  order  entered  in  SOES 
would  be  executed  at  a  price  inferior  to 
the  best  price  displayed  in  Nasdaq's 
inside  market.  Consequently,  the  NASD 
and  Nasdaq  will  not  revise  SOES  to 
execute  market  orders  at  prices  that  are 
inferior  to  the  best  market  prices. 

Instead,  the  NASD  and  Nasdaq 
believe  that  the  bbst  available  interim 
response  to  potential  gaming  is  to  return 
unexecuted  SOES  orders  to  the  entering 
member  during  such  time  that  a  SOES- 
inaccessible  price  drives  the  ipside. 
Although  brokers  who  automatically 
route  orders  to  SC^S  initially  could  find 
any  significant  number  of  rejections 
caused  by  this  approach  to  be  . 
problematic  the  "order  rejectian" 
solution  to  the  gaming  problems  clearly 
eliminates  the  gaming  concern  and 
therefore  eUminates  serious  market 
quality  concerns.  Moreover,  to  the 
extent  that  order  entry  firms  are 
concerned  with  the  return  of  market 
orders,  the  NASD  and  Nasdaq  believe 
that  the  handling  of  rejected  orders  can 


be  dealt  with  satisfectorily  by  order 
entry  firms  through  the  firms' 
development  of  automated  means  to 
determine  when  an  ECN  or  UTP 
exchange  is  alone  at  the  inside  and  to 
deliver  orders  at  such  times  through  the 
SelectNet  directed  order  capability. 
Order  entry  firms  that  enter  OEd«s  into 
SOES  during  the  period  when  an  ECN 
is  alone  at  the  inside  market  will  be 
informed  that  the  order  has  been 
rejected  and  they  may  choose  to  route 
that  order  into  SelectNet  to  access  the 
ECN  order  driving  the  inside  market  or 
take  other  measures,  such  as  routing  the 
order  to  a  market  maker  that  guarantees 
the  best  price.^' 

c.  Locked  or  Crossed  Market  Rule 
Amendments.  The  NASD  and  Nasdaq 
also  propose  to  amend  the  locked  or 
crossed  market  rule.  Rule  4613(e),  to 
clearly  indicate  that  the  locked  or 
crossed  market  rule  applies  to  NASD 
members,  including  the  ECN  itself, 
when  prices  entered  into  ECNs  and 
provided  to  Nasdaq  for  dissemination  in 
the  consolidated  quote  stream  would  be 
locked  or  crossed  through  the  entry  of 
a  priced  order  into  an  ECN.  Locked  or 
crossed  markets  can  cause  investor 
confusion  because  investors  seeing  the 
bid  or  the  offer  at  the  same  price  or  at 
crossed  prices  do  not  know  the  true 
price  of  the  security  at  that  moment 
Purther,  because  broker-dealers  that 
operate  internal  automated  execution 
systems  drive  those  execution  systems 
by  means  of  a  data  stream  based  on  the 
Nasdaq  best  bid  and  offer,  those  systems 
may  not  operate  when  the  inside  is 
locked  or  crossed. 

Accordingly,  the  NASD  and  Nasdaq 
propose  to  make  clear  that  market 
makers  using  ECNs  must  continue  to 
comply  with  Rule  4613(e).  Further,  the 
NASD  and  Nasdaq  propose  to  extend 
the  scope  of  the  locked  or  crossed  rule 
to  clarify  that  its  requirements  apply  to 
the  ECNs  and  other  NASD  members 
when  the  ECN,  as  an  NASD  member 
acting  as  agent,  represents  an 
institutional  order  or  other  non-NASD   - 
member  order  the  price  of  which  would 
lock  or  cross  the  best  bid  or  offer  in 
Nasdaq.  2^  In  other  words,  under  the 


"  The  NASD  and  ^4asdaq  recogniae  that  it  would 
be  preferable  to  integrate  the  market  order  syftem 
more  closely  with  the  display  of  prices. 
Consequently,  the  NASO  and  Nasdaq  continue  to 
develop  a  longer-term  approach  to  the  ECN  display 
alternative  that  would  better  integrate  the  two 
systems.  When  such  system  is  available,  the  NASD 
and  Nasdaq  will  submit  a  new  rule  filing  to  replace 
the  current  SelectNet  Linkage  approach  with  a 
seamlessly  integrated  system  that  would  not  require 
the  rejection  of  orders  in  a  market  order  delivery 
system. 

»The  NASD  and  Nasdaq  believe  that  an  ECN 
should  be  required  to  iiold  an  order  in  its  system 
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newly-expanded  locked  or  crossed  rule, 
ECNs  must  comply  with  Nasdaq's  rule 
that  before  a  market  is  locked  or  crossed 
the  locking  or  crossing  party  must  first 
make  reasonable  efforts  to  execute  the 
quote  that  would  be  locked.^ 

4.  ModifiGations  to  Autoquote  Policy 

Currently,  the  NASD's  Autoquote 
Policy  doetf  not  explicitly  state  that  it  is 
permissible  for  a  market  maker  to 
autoquote  to  display  a  customer  limit 
order.  Because  of  the  requirements  of 
the  Display  Rule  and  the  benefits  to 
investors  and  the  marketplace  to  be 
derived  from  the  Display  Rule,  the 
NASD  and  Nasdaq  believe  the 
Autoquote  Policy  should  be  ameaded  to 
clarify  that  it  is  permissible  to  autoquote 
to  display  a  customer  limit  order.  In  this 
connection,  the  NASD  has  previously 
issued  an  interpretation  stating  that  it  is 
permissible  to  autoquote  to  display  a 
customer  limit  order.  In  addition,  in 
order  to  eliminate  any  ambiguity  as  to 
whether  the  effectiveness  of  the  NASD's 
Autoquote  Policy  lapsed  up>on 
completion  of  the  roll-out  of  Nasdaq 
Workstation  II.  the  NASD  and  Nasdaq 
propose  to  extend  the  effectiveness  of 
the  Autoquote  Policy  until  such  time  as 
Nasdaq  has  had  an  opportunity  to 
respond  to  the  Commission's  questions 
and  concerns  regarding  autoquoting 
raised  in  its  order  adopting  the  Display 
Rule  and  the  ECN  Rule  and  implement 
any  changes  to  .the  Policy  as  a  result  of 
such  analysis. 

In  addition,  the  NASD  and  Nasdaq  are 
amending  the  Autoquote  Policy  to  make 
clear  that  on  a  temporary  basis,  for  as 
long  as  Nasdaq  requires  ECNs  to  enter 
two-sided  quotes  because  of  existing 
systems  limitations.  ECNs  are  permitted 
to  autoquote  to  maintain  a  continuous 
two-sided  market.  As  explained  above, 
the  requirement  for  ECNs  to  display 
two-sided  quotes  is  a  temporary 
requirement,  contingent  on  Nasdaq's 
development  of  a  system  capability  that 
permits  ECNs  to  display  a  one-sided 
quote.  Until  such  time  that  Nasdaq  can 
build  a  one-sided  ECN  priced  order 
display  capability.  ECNs  must  enter 
two-sided  "quotations. "The  NASD  and 
Nasdaq  believes  that  the  one-sided  ECN 
^der  entry  capability  should  be 
aV&ilable  in  the  first  quarter  of  1997. 
Thus,  on  a  temporary  basis,  an  ECN  as 


and  not  enter  it  into  Nasdaq's  quote  disMmination 
system  until  it  has  made  a  raaaooable  effort  to  reach 
the  entity  repreeentsd  on  the  other  side  of  the 
market. 

»lt  should  be  noted  that  if  an  ECN  locks  or 
crosses  the  market,  is  alone  at  that  price,  and  a 
SOES  order  is  entered  against  the  ECN  ptrice  that 
is  causing  the  lock  or  cross,  SOES  will  be 
programmed  to  reject  such  orders,  rather  than 
executing  them  against  a  Nasdaq  market  maker  at 
-a  different  price  l^eL 


defined  in  SEC  Rule  llAcl-l(a)(8)  will 
be  permitted  to  autoquote  to  maintain  a 
two-sided  quotation  in  Nasdaq.  When 
Nasdaq  system  design  requirements  are 
changed,  this  exception  to  the  autoquote 
policy  will  lapse. 

Because  the  proposed  rule  changes 
and  Nasdaq  system  modifications 
contained  in  this  filing  are  designed  to 
implement  the  Display  Rule  and  ECN 
Rule,  the  NASD  and  Nasdaq  believe 
they  are  consistent  with  Sections 
llA(a)(l)(C),  15A(b)(6),  15A(bM9)and 
15A(b)(ll)  of  the  Act  and  Rules  llAcl- 
1  and  llAcl— 4  thereunder.  Section 
llA(a)(l)(C)  provides  that  it  is  in  the 
public  interest  to,  among  other  things, 
assure  the  economically  efficient 
execution  of  securities  transactions  and 
the  availability  to  brokers,  dealers,  and 
investors  of  information  with  respect  to 
quotations  for  and  transactions  in 
securities.  Section  15A(b)(6)  requires 
that  the  rules  of  a  national  securities 
association  be  designed  to  prevent 
fraudulent  and  manipulative  acts  and 
practices,  to  promote  just  and  equitable 
principles  of  trade,  to  foster  cooperation 
and  coordination  with  persons  engaged 
in  regulating,  clearing,  settling, 
processing  information  with  respect  to, 
and  facilitating  transactions  in 
securities,  to  remove  impediments  to 
and  perfect  the  mechanism  of  a  free  and 
open  market  and  a  national  market 
system  and  in  general  to  protect 
investors  and  ^e  public  interest. 
Section  15A(b)(9)  requires  that  rules  of 
an  Association  not  impose  any  burden 
on  competition  not  necessary  or 
appropriate  to  furtherance  of  the. 
purposes  of  the  Act.  Section  15A(b)(ll) 
requires  the  NASD  to,  among  other 
things,  formulate  rules  designed  to 
produce  fair  and  informative  quotations. 
Finally,  as  described  above,  effective 
January  10. 1996,  the  Display  Rule  and 
ECN  Rule  will  require  the  display  of 
customer  limit  orders  and  certain  orders 
placed  by  Nasdaq  market  makers  into 
ECNs. 

Specifically,  by  tacilitdting  the 
display  and  accessibility  of  customer 
limit  orders  and  orders  placed  by 
market  makers  into  ECNs,  the  NASD 
and  Nasdac^ believe  the  proposed  rule 
changes  will  enhance  the  transparency 
of  the  Nasdaq  market,  facilitate  the  best 
execution  of  investors'  orders,  and 
promote  the  integrity  of  the  Nasdaq 
market.  In  addition,  with  more  robust 
quotations,  the  NASD  and  Nasdaq 
believe  there  will  be  greater  quote 
competition,  improved  price  discovery, 
and  greater  market  depth  and  liquidity. 
Moreover,  the  NASD  and  Nasdaq 
believe  the  proposed  rule  changes  will 
increase  the  likelihcKxl  that  customer 
limit  orders  will  be  executed,  improve 


the  opportunities  for  investors  to  receive 
best  execution  of  their  orders,  and 
strengthen  the  ability  of  investors  to 
monitor  the  quality  of  their  order 
executions.  Accordingly,  the  NASD  and 
Nasdaq  believe  the  proposed  rule 
changes  are  consistent  with  all  of  the 
above-cited  Sections  of  the  Act  and  the 
rules  thereunder. 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  NASD  believes  that  the  proposed 
rule  change  will  not  result  in  any 
burden  on  competition  that  is  not 
necessary  or  appropriate  in  furtherance 
of  the  purposes  of  the  Act. 

C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants,  or  Others 

Comments  were  neither  solicited  nor 
received  by  the  self-ieguiatory 
organization. 

ni.  Date  of  Effiectiveness  of  the 
Proposed  Rule  Change  and  Timing  fm* 
Commission  Action 

Within  35  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 
90  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding  or 
(ii)  as  to  which  the  NASD  consents,  the 
Commission  will: 

A.  by  order  approve  such  proposed 
rule  change,  or 

B.  institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

TV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  N.W., 
Washington,  D.C.  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  writtei\ 
communications  relating  to  the 
proposed  rule  change  between  the  ' 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Room.  Copies  of  sucJi  filing  will  also  be' 
available  for  inspection  and  copying  at 
the  principal  office  of  the  NASD.  All 
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submissions  should  refer  to  the  file 
number  in  the  caption  above  and  should 
be  submitted  by  December  26, 1996. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.'" 

Margaret  H.  McFarland, 
Deputy  Secretary. 
|FR  Doc.  96-31079  Filed  12-3-96;  1:39  pmj 

WLUNQ  CODE  W10-01-P  - 


DEPARTMENT  OF  TRANSPORTATION 
Office  of  the  Secretary 

(Order  M-1 1-31 ;  Dockets  OST-06-1023 
and  OST-«6-1071] 

Applications  of  Gulf  and  Caribbean 
Cargo,  Inc.,  d/b/a  Gulf  &  Caribtjean  Air, 
for  Certificate  Authority 

AQBICY:  Department  of  Transportation. 
ACTKM:  Notice  of  Order  to  Show  Cause. 

SUMMARY:  The  Department  of 
Transportation  is  directing  all  interested 
persons  to  show  cause  why  it  should 
not  issue  orders  finding  Gulf  & 
Caribbean  Cargo,  Inc.,  d/b/a  Gulf  & 
Caribbean  Air,  fit,  willing,  and  able,  and 
awarding  it  certificates  of  public 
convenience  and  necessity  to  engage  in 
interstate  and  foreign  scheduled  air 
transportation  of  persons,  property,  and 
mail. 

DATES:  Persons  wishing  to  file 
objections  should  do  so  no  later  than 
December  20,  1996. 

ADDRESSES:  Objections  and  answers  to 
objections  should  be  filed  in  Dockets 
OST-96-1023  and  OST-96-1071  and 
addressed  to  the  Documentary  Services 
Division  (C-55.  Room  PL-401),  U.S. 
Department  of  Transportation,  400 
Seventh  Street,  S.W.,  Washington,  D.C. 
20590,  and  should  be  served  upon  the 
parties  listed  in  Attachment  A  to  the 
4)rder. 

RM  FURTHER  INF0RMATK3N  CONTACT:  Mr. 
James  Lawyer,  Air  Carrier  Fitness 
Division  (X-56,  Room  6401),  U.S. 
Department  of  Transportation,  400 
Seventh  Street,  S.W.,  Washington,  D.C 
20590,  (202)  366-1064. 

Dated:  November  29, 1996. 
Charln  A.  Hmmiciitt. 
Assistant  Secretary  for  A  viation  and 
International  Affairs. 

(FR  Doc.  96-30974  Filed  12-4-96:  8:45  am] 
MUJNG  oooc  4no-a2-p 
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Coast  Guard 
[COO  96-064] 

Differential  GIoImI  Positioning  System; 
Geiger  Key,  Florida:  Environmental 
Assessment  and  Rnding. 

AGBICY:  Coast  Guard,  DOT. 
ACTION:  Notice  of  availability. 

SUMMARY:  The  Coast  Guard  has  prepared 
an  Environmental  Assessment  (EA)  and 
Finding  of  No  Significant  bnpact 
(FONSI)  for  establishment  of  a  broadcast 
site  of  the  Differential  Global 
Positioning  System  (DGPS)  service  at 
Geiger  Key,  Florida.  The  EA  concludes 
that  there  will  be  no  significant  impact 
on  the  environment  and  that 
preparation  of  an  Environmental  Impact 
Statement  will  not  be  net^essary.  This 
EA  incorporates  minor  textual 
clarifications  noted  during  further 
review  and  includes  copies  of  the  US 
Army  Corps  of  Eiuineers  and  State  of 
Florida  wetlan^s^rmits.  This  Notice 
announces  the  availability  of  the  EA  and 
FONSI. 

FOR  FURTHER  INFORMATION  CONTACT: 
LCDR  Gene  Schlechte,  United  States 
Coast  Guard  Navigation  Center  at  (703) 
313-5888.  Copies  of  the  EA  and  FONSI 
may  be  obtained  by  calling  Mr. 
Schlechte,  or  by  faxing  him  at  (703) 
313-5920.  Copies  of  the  EA— vdthout 
enclosures — are  also  available  on  the 
Electronic  Bulletin  Board  System  (BBS) 
at  the  Navigation  Information  Service 
(NIS)  in  Alexandria,  Virginia,  at  (703) 
313-5910.  For  information  on  the  BBS. 
call  the  watchstander  of  NIS  at  (703) 
313-5900. 

SUPPt.EMENTARY  INFORMATION: 

Background 

As  required  by  Congress,  the  Coast 
Guard  is  preparing  to  install  the 
equipment  necessary  to  implement  the 
Differential  Global  Positioning  System 
(DGPS)  service  in  the  southeastern 
United  States.  DGPS  is  a  new 
radionavigation  service  that  improves 
upon  the  100  meter  accuracy  of  the 
existing  Global  Positioning  System 
(GPS).  USCG  DGPS  fielded  sites  are 
achieving  accuracies  on  the  order  of  1 
meter.  For  vessels,  this  degree  of 
accuracy  is  critical  for  precise  electronic 
navigation  in  harbors  and  harbor 
approaches  and  will  reduce  the  number 
of  vessel  grounding,  collisions,  personal 
injuries,  fatalities,  and  potential 
hazardotis  cargo  spills  resulting  from 
such  incidents. 

After  extensive  study,  the  Coast  Guard 
has  selected  a  preferred  alternative  site 
at  Geiger  Key,  Monroe  County,  FL. 
Significant  concerns  were  raised  about 


installing  DGPS  equipment  at  an 
alternate  site  located  at  U.S.  Coast 
Guard  Base  Key  West,  Monroe  County, 
FL.  At  the  Base  Key  West  site,  close 
proximity  of  the  docking  facilities  to  the 
transmitting  antenna  has  the  potential  to 
adversely  affect  Coast  Guard  and  Naval 
vessels  carrying  ordnance.  The  radio 
frequency  radiation  of  the  antenna  also 
has  the  potential  of  interfering  with 
Group  Key  West  commtmications 
adjacent  to  the  proposed  project  area.  In 
addition,  the  density  of  existing 
structures  and  the  planned  growth  (new 
construction)  of  the  base  has  the 
potential  to  create  satellite  signal 
reception  errors  due  to  multipath 
distortion  from  the  buildings,  vessels,  - 
and  vehicles.  Such  errors  would 
adversely  affect  the  performance  and 
safety  function  of  the  DGPS  service. 

Selected  Installation  at  Geiger  Key,  FL 

(a)  Site— The  Geiger  Key,  FL,  site  is 
located  on  the  U.S.  Naval  Air  Station 
(NAS)  Key  West,  FL.  The  site  is  located 
on  Geiger  Key  lying  and  being  in  the 
County  of  Monroe,  State  of  Florida 
being  more  particularly  described  as 
follows:  Lot  1,  2,  3, 4,  5.  30,  31,  32,  33, 
34,  Block  16  of  "Boca  Chica  Ocean 
Shores"  as  recorded  in  Plat  Book  5  on 
Page  49  of  Public  Records  of  Monroe 
County,  Florida. 

(b)  Kadiobeacon  Antenna — The  Coast 
Guard  will  install  a  74  foot  self 
supporting  whip  antenna  with  an 
accompanying  ground  plane.  A  ground 
plane  for  this  74  foot  antenna  consists 
of  approximately  120  copper  radials  (6 
gauge  copper  wire)  installed  6  inches  Xor 
less)  beneath  the  soil  and  projecting 
outward  from  the  antenna  base.  The 
optimum  radial  length  is  300  feet,  but 
this  length  may  be  shortened  to  fit 
within  property  boundaries.  Wherever 
possible,  a  cable  plow^method  will  be 
used  in  the  radial  installation  to 
minimize  soil  disturt>ance.  DGPS  signal- 
transmissions  will  be  broadcast  in  the 
marine  radiobeacon  frequency  band 
(283.5  to  325  KHz)  using  less  than  35 
watts  (effective  radiated  power).  Signal 

r  transmissions  at  these  low  frequencies 
and  power  levels  have  not  been  found 
to  be  harmful  to  the  surrounding 
environment. 

(c)  DGPS  Antennas— Two  30-foot 
masts  to  support  six  small  (4  inches  by 
18  inches  diameter)  receiving  antennas 
will  be  required.  The  masts  will  be 
installed  on  concrete  foundations.  The 
antennas  support  the  primary  and 
backup  reference  receivers  and  integrity 
monitors. 

(d)  Equipment  shelter-^X^PS 
transmitting  equipment  will  be  housed 
in  a  10  foot  8  inch  by  16  foot  8  inch 
shelter. 
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(e)  IMUties— The  Coast  Guard  will 
use  available  commercial  power  as  the 
primary  source  for  the  electronic 
equipment  with  battery  power  as  a 
backup.  A  telephone  line  and  modem 
will  be  required  at  each  site  for  remote 
monitoring  and  operation. 

Finding 

Implementation  of  a  DGPS  service  at 
Geiger  Key.  FL,  is  determined  to  have 
no  significant  efiiect  on  the  quality  of  the 
human  environment  or  require 
preparation  of  an  Environmental  Impact 
Statement. 

Dated:  November  27, 1996. 
N.  T.  Saunders, 

Rear  Admiral,  U.S.  Coast  Guard,  Assistant 
Commandant  for  Operations. 
(FR  Doc.  96-30935  Filed  12  1  06;  8:45  amj 
MLLMG  COOC  4*10-14-M 


Issued  in  Rsnton,  Washington,  on 
November  25, 1996. 

DamU  M.  Pedera4i«,  »  ^'*^ 

Acting  Manager,  Transport  Airplane 
Directorate,  Aircraft  Certification  Service, 
ANM-100.  ..;.  •        . 

(FR  Doc.  96-31001  Filed  12-«-«:  8:45  am! 

MLUNQ  OOOC  4t1»-1S-« 


Federal  Aviation  Administration 

Advisory  Circular  2&-20, 
Pressurization,  Ventilation  and  Oxygen 
Systems  Assessment  for  Subsonic 
Flight  Including  High  Altitude 
Operation 

AGENCY:  Federal  Aviation 

Administration,  DOT. 

ACTION:  Notice  of  issuance  of  advisory 

circular. 

SUMMARY;  This  notice  announces  the 
issuance  of  Advisory  Circular  (AC)  25- 
20.  Pressurization,  Ventilation  and 
Oxygen  Systems  Assessment  for 
Subsonic  Flight  Including  High  Altitude 
Operation.  This  AC  sets  forth  guidance 
on  methods  of  compliance  with  the 
requirements  of  part  25  of  the  Federal 
Aviation  Regulations  (FAR)  pertaining 
to  pressurization,  ventilation,  and 
oxygen  systems,  especially  as  they 
pertain  to  high  altitude  st^>sonic  flight. 
As  with  all  AC  material,  it  is  not 
mandatary  and  does  not  constitute  a 
regulation.  The  applicant  may  elect  to 
follow  alternate  methods  provided  that 
these  methods  are  also  found  by  the 
FAA  to  be  an  acceptable  means  of 
complying  with  the  requirements  of  part 
25. 

DATES:  Advisory  Circular  25-20  was 
issued  by  the  Manager,  Transport 
Airplane  EHrectorate,  Aircraft 
Certification  Service,  ANM-100,  (m 
September  10, 1996. 
HOW  TO  OBTAIN  COPIES:  A  copy  may  be 
obtained  by  writing  to  the  U.S. 
E)epartment  of  Transportation, 
Subsequent  Distribution  Office,  DOT 
Warehouse,  SVC-121.23,334lQ  75th 
Ave.,  Landover,  MD  20785,  telephone 
301-322-5377.  or  faxing  your  request  to 
the  warehouse  at  301-386-5394. 


Notice  of  Intent  To  Rule  on  Application 
(«97-03-C-00-EGE)  To  Impose  and 
Use  the  Revenue  From  a  Passenger 
Facility  Charge  (PFC)  at  Eagle  County 
Regional  Airport  Submitted  by  the 
Eagle  County  Regional  Airport,  Eagle, 
CO  .  ^   .: 

AOENCY:  Federal  Aviation 
Administration  (FAA),  DOT.  .      "' 

ACTION:  Nptice  of  intent  to  rule  on 
application. 

SUMMARY:  The  FAA  proposes  to  rule  and 
invites  public  comment  on  the 
application  to  impose  and  use  PFC 
revenue  at  Eagle  County  Regional 
Airport  under  the  provisions  of  49 
U.S.C.  40117  and  Part  158  of  the  Federal 
Aviation  Regulations  (14  CFR  158). 

DATES:  Comments  must  be  received  on 
or  before  January  6, 1997. 
ADDRESSES:  Comments  on  this 
application  may  be  mailed  or  delivered 
in  triplicate  to  the  FAA  at  the  following 
address:  Alan  E.  Wiechmann,  Manager; 
Denver  Airports  District  Office,  DEN- 
ADO;  Federal  Aviation  Administration; 
26805  E.  68th  Ave.,  Suite  224;  Denver, 
CO  80249-6361. 

In  addition,  one  copy  of  any 
comments  submitted  to  the  FAA  must 
be  mailed  or  delivered  to  Mr.  Jim 
Elwood.  A.A.E.,  Airport  Manager,  at  the 
following  address:  Eagle  County 
Regional  Airport,  P.O.  Box  850,  Eagle, 
CO  81631. 

Air  Carriers  and  foreign  air  carriers 
may  submit  copies  of  written  comments 
previously  provided  to  Eagle  County 
Regional  Akport,  imder  section  158.23 
of  Part  isa. 

FOR  FURTHER  INFORMATKM  CONTACT: 
Mr.  Christopher  Schaffer,  (303)  342- 
1258;  Denver  Airports  District  Office, 
DEN-ADO;  Federal  Aviation 
Administration;  26805  E.  68th  Ave., 
Suite  224;  Denver,  CO 80249-6361.  The 
application  may  be  reviewed  in  person 
at  this  same  locatim. 
SUPPLEMENTARY  INFORMATION:  The  FAA 
proposes  to  rule  and  invites  public 
comment  on  the  application  (#09-03- 
OO-EGE);  to  impose  and  use  PFC 
revenue  at  Eagle  County  Regional 
Airport,  under  the  provisions  of  49 
U.S.C.  40117  and  part.  158  of  the  Federal 
Aviation  Regtilations  (14  CFR  Part  158). 


On  November  29, 1996.  the  FAA 
determined  that  the  application  to 
impose  and  use  the  revenue  from  a  PFC 
submitted  by  the  Eagle  County  Regional 
Airport.  Eagle,  Colorado,  was 
substantially  complete  within  the 
requirements  of  §  158.25  of  Part  158. 
The  FAA  will  approve  or  disapprove  the 
application,  in  whole  er  in  part,  no  later 
than  February  28, 1997. 

The  following  is  a  brief  overview  of 
the  application. 

Level  of  the  proposed  PFC:  $3:00. 

Imposed  charge  effective  date:  May  1, 
1997. 

Proposed  charge  expiration  date: 
March  1,2012. 

Total  requested  for  use  approval: 
$8,132,130.00. 

Brief  description  of  proposed  project: 
New  terminal  building. 

Class  or  classes  of  air  carriers  which 
the  public  agency  lias  requested  not  be 
required  to  collect  PFC's:  None. 

Any  person  may  inspect  the 
application  in  person  at  the  FAA  office 
listed  above  under  FOR  FURTHER 
INFORMATION  CONTACT  and  at  the  FAA 
Regional  Airports  office  located  at: 
Federal  Aviation  Administration, 
Northwest  Mountain  Region,  Airports 
Division,  ANM-600, 1601  Lind  Avenue 
S.W.,  Suite  540,  Renton,  WA  98055- 
4056. 

In  addition,  any  person  may,  upon 
request,  inspect  the  application,  notice 
and  other  documents  germane  to  the 
apphcation  in  person  at  the  Eagle 
County  Regional  Airport. 

Issued  in  Renton,  Washington  on 
November  29, 1996. 
Dennis  G.  Ossenkop, 

Acting  Manager.  Planning.  Programming  and 
Capacity  Branch,  Northwest  Mountain 
Region. 

[FR  Doc.  96-31004  Filed  12-4-96;  8:45  am] 

■MJJNO  CODE  4t10-1»-M 


Notice  of  Intent  To  Rule  on  Application 
To  Use  the  Revenue  From  a  Passenger 
Facility  Charge  (PFC)  at  McGhee  Tyson 
Airport.  Knoxville,  TN 

AGENCY:  Federal  Aviation  ' 
Administration  (FAA).  DOT. 
ACTION:  Notice  of  intent  to  rule  on 
application. 

SUMMARY:  ThePAA  proposes  to  rule  and 
invites  public  comment  on  the 
application  to  use  the  revenue  froin  a 
PFC  at  McGhee  Tyson  Airport 
Knoxville,  Tennessee,  imder  the 
provisions  of  the  Aviation  Safety  and 
Capacity  Expansion  Act  of  1990  (Title 
DC  of  the  Omnibus  Budget 
Reconciliation  Act  of  1990)  (Public  Law 
101-508)  and  part  158  of  the  Federal 
Aviation  Regulations  (14  CFR  part  158). 
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DATES:  Comments  m\ut  be  received  on 
or  before  January  6, 1997. 
ADDRESSES:  Comments  on  this 
application  may  be  mailed  or  deUvered 
in  tripUcate  to  die  FAA  at  the  following 
address:  Memphis  Airports  District 
Office.  2851  Directors  Cove,  Suite  #3, 
Memphis.  TN  38131-0301. 

In  addition,  one  copy  of  any 
comments  submitted  to  the  FAA  must 
be  mailed  or  delivered  to  Mr.  Terrance 
Igoe,  Executive  Director  of  the 
Metropolitan  Knoxville  Airport 
Authority  at  the  following  address:  P.O. 
Box  15600,  Knoxville.  TN  37901. 

Air  carriers  and  foreign  air  carriers 
may  submit  copies  of  written  comments 
previously  provided  to  the  Metropolitan 
Knoxville  Airport  Authority  under 
section  158.23  of  part  158. 
FOR  FURTHER  INFORMATION  CONTACT: 
Peggy  S.  Kelley.  Memphis  Airports 
District  Office,  2851  Directors  Cove, 
Suite  3,  Memphis,  Tennessee  38131- 
0301;  901-544-3495.  The  apphcation 
may  be  reviewed  in  person  at  this 
location. 

SUPPLEMENTARY  INFORMATION:  The  FAA 
proposes  to  rule  and  invites  public 
comment  on  the  application  to:  use  the 
revenue  firom  a  PFC  at  McChee  Tyson 
Airport  imder  provisions  of  the  Aviation 
Siifety  and  Capacity  Expansion  Act  of 
1990  (Title  DC  of  the  Omnibus  Budget 
RecondUation  Act  of  1990)  (PubUc  Law 
101-508)  and  part  158  of  the  Federal 
Aviation  Regulations  (14  CFR  part  158). 

On  November  26, 1996.  the  FAA 
determined  that  the  appUcation  to  use 
the  revenue  from  a  PFC  submitted  by 
Metropolitan  Knoxville  Airport 
Authority  was  substantially  complete 
within  the  requirements  of  section 
158.25  of  part  158.  The  FAA  will 
approve  or  disapprove  the  appUcation. 
in  whole  or  in  part,  no  later  than 
February  28,  1997. 

Tbe  following  is  a  brief  overview  of 
the  application. 

PFC  application  number:  97-04-U- 
00-TYS. 

Level  of  the  proposed  PFC:  $3.00. 

Charge  effective  date:  January  1. 1994. 

Proposed  charge  expiration  date:  June 
1, 1997. 

Total  estimated  PFC  revenue  to  be 
used  for  this  prof  eat:  $647,000. 

Brief  description  of  proposed  project: 
Purchase  airfield  maintenance  and  snow 
removal  equipment  (grader,  loader, 
snow  blowo'.  and  snow  broomi)  to 
replace  existing  equipment  which  has 
served  its  usefid  life. 

Class  or  classes  of  air  carriers  which 
the  public  agency  has  requested  not  be 
required  to  collect  PFCs:  Nonschedided 
air  taxi/commerdal  operators  filing 
FAA  Form  1800-31. 


Any  person  may  inspect  the 
application  in  person  at  the  FAA  office 
Usted  above  under  POR  FURTHER 
INFORMATION  CONTACT. 

In  addition,  any  person  may.  upon 
request,  inspect  the  appUcation.  notice 
and  other  documents  germane  to  the 
application  in  person  at  the 
MetropoUtan  Knoxville  Airport 
Authority. 

Issued  in  Memphis,  Tennessee,  on 
November  26, 1996. 
LaVenie  F.  Reid, 

Manager ,  Memphis  Airports  District  Office. 
(PR  Doc.  96-31002  Filed  12-4-96;  8:45  am) 
BHXMQ  COOC  4t1»-tS-M 


Notice  of  Intent  To  Rule  on  Application 
To  impose  and  Use  the  Revenue  From 
a  Passenger  Facility  Charge  (PFC)  at 
McGhee  Tyson  Airport.  Knoxville,  TN 

agency:  Federal  Aviation 
Administration  (FAA).  DOT. 
ACTION:  Notice  of  intent  to  rule  on 
appUcation. 

SUMMARY:  The  FAA  proposes  to  rule  and 
invites  pubUc  comment  on  the 
appUcation  to  impose  and  use  the 
revenue  from  a  PFC  at  McGhee  Tyson 
Airport  ICnoxville,  Tennessee,  under  the 
provisions  of  the  Aviatidn  Safety  and 
Capacity  Expansion  Act  of  1990  (Title 
IX  of  the  Omnibus  Budget 
Reconciliation  Act  of  1990)  (Public  Law 
101-508)  and  part  158  of  the  Federal 
AviaUon  Regulations  (14  CFR  part  158). 
DATES:  "Comments  must  be  received  on 
or  before  January  6,  1997. 
ADDRESSES:  Comments  on  this 
application  may  be  mailed  or  deUvered 
in  tripUcate  to  the  FAA  at  the  following 
address:  Memphis  Airports  District 
Office.  2851  Directors  Cove,  Suite  #3, 
Memphis.  TN  38131-0301. 

In  addition,  one  copy  of  any 
comments  submitted  to  the  FAA  must 
be  mailed  or  deUvered  to  Mr.  Terry  Igoe, 
Executive  Director  of  the  MetropoUtoa 
Knoxville  Airj>ort  Authority  at  the 
fbUovtring  address:  P.O.  Box  15600. 
KnoxviUe,  TN  37901. 

Air  carriers  and  foreign  air  carriers 
may  submit  copies  of  written  comments 
previously  provided  to  the  MetropoUtan 
Knoxville  Airport  Authority  under 
section  158.23  of  Part  158. 
FOR  FURTHER  INFORMATION  CONTACT: 
Peggy  S.  Kelley,  Memphis  Airports 
District  Office,  2851  Directors  Cove, 
Suite  3.  Memphis,  Teimessee  38131- 
0301;  901-544-3495.  The  appUcation 
may  be  reviewed  in  person  at  this 
location. 

SUPPLEMENTARY  INFORMATION:  The  FAA 
proposes  tb  rule  and  invites  pubUc 


comment  on  the  appUcation  to:  use  the 
revenue  from  a  PFC  at  McGhee  Tyson 
Airport  under  provisions  of  the  Aviation 
Safety  and  Capacity  Expansion^ct  of 
1990  (Title  IX  of  the  Omnibus  Budget 
ReconciUation  Act  of  1990)  (PubUc  Law 
101-508)  and  part  158  of  the  Federal 
Aviation  Regulaticms  (14  CFR  part  158). 

On  November  29. 1996,  the  FAA 
determined  that  the  appUcation  to  use 
the  revenue  from  a  PFC  submitted  by 
MetropoUtan  KnoxviUe  AirpcHt 
Authority  was  substantially  complete 
within  the  requiremwits  of  section 
158.25  of  part  158.  The  FAA  wiU 
-approve  or  disapprove  the  appUcation. 
in  whole  or  in  part,  no  later  than 
February  28, 1997. 

The  following  is  a  brief  overview  of 
the  appUcation. 

PFC  application  number.  97-OJ-C- 
00-TYS. 
Level  of  the  proposed  PFC:  $3.00. 
Proposed  charge  effective  date:  May  1, 
1997. 

Proposed  charge  expiration  date:  May 
1. 1998. 

Tota7  estimated  PFC  revenue: 
$1,646,272. 

Brief  description  of  proposed  projects: 
Terminal  area  study  with  preliminary 
design  for  phased  development  of  the 
terminal  area;  replace  electrical 
conduits,  cables,  equipment  and  fixtures 
providing  or  serving  taxiway  system 
from  Taxiway  G5  and  G8;  and  PFC 
Administrative  expense. 

Class  or  classes  of  air  carriers  which 
the  public  agency  has  requested  not  be 
required  to  collect  PFCs:  Nonscheduled. 
air  taxi/commerdal  operators  filing 
FAA  Form  1800-31. 

Any  person  may  inspect  the 
appUcation  in  person  at  the  FAA  office 
listed  above  under  FOR  FURTHER 
INFORMATION  CONTACT. 

In  addition,  any  person  may,  upon 
request,  inspect  the  application,  notice 
and  other  documents  germane  to  the 
appUcation  in  person  at  the 
MetropoUtan  Knoxville  Airpcwt 
Authority. 

Issued  in  Memphis,  Tennessee,  on 
November  29. 1996. 
UVeme  F.  Reid, 

Manager,  Memphis  Airports  District  Office. 
IFR  Doc.  96-31003  FUod  12-4-96;  8:45  am] 
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National  Highnvay  Trafflc  Safety 
Administration 

Denial  of  Motor  Vehlde  Defect  PeUtion 

This  notice  sets  forth  the  reasons  for 
the  deiiial  of  a  petition  submitted  to 
NHTSA  under  49  U.S.C.  §  30162 
requesting  that  the  agency  commence  a 
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proceeding  to  determine  the  existence  of 
a  defect  related  to  motor  vehicle  safety. 

Ms.  Joan  Claybrook  of  Public  Citizen 
submitted  a  petition  dated  June  4, 1996, 
requesting  the  agency  to  investigate 
more  than  40  million  model  year  (MY) 
1978  through  1988  GM  vehicles, 
equipped  with  the  General  Motors 
Corporation  (GM)  Type  in  door  latch,  to 
remedy  an  alleged  safety-related  defect 
in  the  door  latch  which  reportedly  fails 
to  hold  the  door  closed  during  a  crash. 
Specifically,  the  petitioner  alleges  that 
during  a  collision,  the  Type  III  door 
latch  allows  the  detent  lever  to  be  out 
of  alignment  with  respect  to  the  fork 
bolt  According  to  the  petitioner,  when 
this  occurs,  the  fork  bolt  may  be  free  to 
rotate  and  may  disengage  from  the 
striker,  allowing  the  door  to 
inadvertently  open  and  the  occupants  to 
be  ejected. 

The  petition  was  based  on 
information  from  an  Alabama  product 
liability  case  Hardy  v.  General  h4otors 
Corporation,  et  aJ.  (Qrcuit  Court, 
Lowndes  County.  Alabama,  Qvil  Action 
File  No.  CV9356),  in  which  the  plaintiff 
alleged  that  Mr.  Hardy  was  ejected 
through  an  opened  side  door  from  a  MY 
1987  Chevrolet  S-10  Blazer,  equipped 
with  the  GM  Type  IQ  door  latch,  and 
injured  because  the  door  latch  failed  to 
bold  the  door  closed  during  a  rollover 
accident. 

After  reviewing  the  petition  and  its 
supporting  materials,  as  well  as 
information  both  furnished  by  GM  and 
within  the  agency's  possession  from 
previous  rulemakings  and  other  actions. 
NHTSA  has  concluded  that  further 
investigation  of  the  GM  Type  III  side 
doOT  latch  is  unlikely  to  result  in  a 
determination  that  the  latch  contains  a 
safety-related  defect  and  that  a  further 
commitment  of  agency  resources  in  this 
effort  is  not  warranted.  The  agency  has 
accordingly  denied  the  petition. 

NHTSA's  Office  of  Defects 
Investigation  (ODI)  has  prepared  a 
report  that  describes  in  detail  the 
agency's  analysis  of  the  allegation 
presented  in  the  petition.  Interested 
persons  may  obtain  copies  of  that  report 
by  contacting  the  Technical  Reference 
Division,  NAD-52,  Room  5108B.  400 
7th  Street,  SW,  Washington.  DC  20590. 
(202)  386-2768.  A  summary  of  this 
report  is  presented  below. 

System  Description 

Fro/It  Door  Latch  and  Lock  Assembly. 
The  side  door  latch  assembly  in  these 
GM  vehicles  provides  three  major 
functions  as  described  below. 

a.  It  provides  a  means  of  keeping  the 
door  closed. 

When  closing  the  door,  the  latch  fork 
bolt  contacts  the  striker  pin  body.  This 


^  causes  the  fork  bolt  to  rotate  in  the  latch 
and  the  "throat"  to  wrap  around  the 
striker  pin.  A  cam  surface  of  the  fork 
bolt  causes  the  detent  lever  to  ride  on 
the  cam  until  it  drops  into  engagement 
with  the  secondary  latch  tooth  of  the 
fork  bolt.  Further  inboard  movement  of 
the  do9r  causes  the  detent  lever  to  ride 
on  a  second  cam  surface  until  it  drops 
into  engagement  with  the  primary  latch 
tooth  of  the  fork  bolt.  A  spring  on  the 
detent  lever  keeps  the  detent  lever 
engaged  with  the  fork  bolt,  keeping  the 
door  latched. 

b.  It  provides  a  means  to  unlatch  the 
door  from  inside  and  outside  the 
vehicle. 

To  Open  the  door,  a  release  lever 
actuated  by  the  door  handle  operates  an 
intermittent  lever  that  disengages  the 
detent  from  the  teeth  of  the  fork  bolt. 
When  the  outside  handle  is  operated,  a 
rod  attached  to  the  handle  pushes  the 
release  lever  in  the  latch,  thereby 
disengaging  the  detent.  When  the  inside 
handle  is  operated,  a  rod  attached  to  the 
handle  pulls  a  remote  lever  in  the  latch. 
This  lever  moves  the  release  lever  and 
also  disengages  the  detent.  When  the 
detent  is  disengaged  from  the  fork  bolt, 
continuous  outboard  movement  of  the 
door  causes  the  fork  bolt  to  rotate  until 
it  clears  the  striker  bolt. 

c  It  provides  a  means  to  lock  and 
unlock  the  door. 

To  lock  the  door,  a  rod  attached  to  the 
key  cylinder  mechanism  or  a  rod 
attached  to  the  inside  locking  button 
drives  the  locking  lever  in  the  latch  to 
a  locked  position.  The  intermittent  lever 
is  thereby  moved  out  of  engagement 
with  the  detent  lever  and  renders  the 
door  handles  inoperative. 

Modification 

The  GM  Type  III  door  latch  has  two 
basic  versions:  one  is  the  original  design 
and  the  other  is  a  modification  of  the 
same.  The  petitioner  alleges  that  the 
original  Type  III  side  door  latch  is 
defective. 

The  modification  of  the  original  latch 
involved  the  addition  of  a  metal  plate 
(support  plate)  within  the  latch 
assembly.  This  support  plate  was 
riveted  in  front  of  the  fork  bolt  and' 
detent  lever  and  welded  on  the  latch 
inboard  edge.  According  to  GM.  the 
purpose  of  adding  the  support  plate  was 
to  increase  resistance  to  "bypass,"  i.e.. 
release  of  the  latch  due  to  mis-alignment 
of  the  fork  bolt  from  the  detent  lever. 
The  modification  was  first  introduced  as 
a  running  change  on  GM's  K  body 
passenger  vehicles  during  MY  1986. 


Vehicles  Involved 

GM  produced  approximately  46    . 
million  MY  1978  through  1988  vehicles 
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equipped  with  GM's  "original"  Type  HI 
and  "modified"  Type  III  door  latches. 
Approximately  40  million  of  these 
vehicles  were  equipped  wit)i  the  GM's 
original  Type  UI  door  latch  that  was 
built  without  a  support  plate.  Beginning 
in  MY  1986.  the  modified  Type  III  door 
latch,  which  was  built  with  a  support 
plate,  was  used  in  certain  models. 

Owner  Keports 

Analysis  of  the  Office  of  Defects 
Investigation  (ODI)  computerized 
database  for  the  subject  vehicles 
revealed  only  one  (1)  complaint 
concerning  side  door  opening  during  a 
collision  accident.  The  vehicle  involved 
was  a  MY  1984  Chevrolet  Camaro  that 
was  built  with  the  original  Type  III  door 
latch.  The  report  mentions  that  during 
the  March  13, 1996  accident,  the  side 
door  was  opened  and  the  driver  was 
injured  but  not  ejected. 

Testing 

1.  Static  Test— Performed  by  NHTSA 

NHTSA's  Office  of  Vehicle  Safety 
CompUance  (OVSC)  has  tested  thirty- 
nine  MY  1978-88  GM  vehicles 
according  to  Federal  Motor  Vehicle 
Safety  Standard  (FMVSS)  No.  206, 
"Door  locks  and  door  retention 
components"  and  all  passed  the 
requirements  of  the  standard.  The  test 
vehicles  were  equipped  with  three 
different  latches:  twelve  with  the 
original  Type  III  latch,  eight  with  the 
modified  Type  III  latch,  and  the 
remaining  nineteen  with  a  different 
(non-Type  HI)  latch. 

Beginning  with  model  year  1978, 
certain  door  latches  that  passed 
compliance  testing  to  FMVSS  206  were 
further  tested  until  failure  to  determine 
the  ultimate  load  for  each  latch.  The. 
purpose  was  to  gather  additional 
information  on  the  strength  of  the 
latches.  Of  the  twenty  compliance  tests 
involving  MY  1978-88  vehicles 
equipped  with  the  Type  III  latches,  ten 
were  further  tested  until  failure.  The 
test-to-failure  results  showed  that:  (1) 
there  was  insignificant  difference  in 
strength  between  the  original  and 
modified  Type  III  latches,  and  (2)  both 
the  original  and  modified  Type  III 
latches  exceeded  NITTSA's  safety 
standard  requirements,  in  many  cases 
by  a  factor  of  two  or  more. 

In  an  effort  to  reduce  the  accident 
ejection  rates  on  the  nation's  roadways. 
NHTSA  has  considered  the  possible 
beneBts  of  upgrading  FMVSS  No.'206. 
In  1986,  NHTSA  initiated  a  pilot  study 
and  contracted  with  Chi  Associates  Inc. 
to  correlate  the  ultimate  strength  (test- 
to-feilure)  of  side  door  latches  with  the 
overall  occupant  ejection  rates.  In  this 
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stu^y,  the  ejection  rate  was  drtermined, 
using  the  number  of  ejections  in  the 
Fatal  Accident  Reporting  System 
(PARS)  data  divided  by  the  number  of 
vehicle  registrations  obtained  from  the 
POLK  database  for  173  vehicles  of 
various  make  and  models.  These 
vehicles  were  then  divided  and  ranked 
into  three  groups  with  high,  average, 
and  low  ejection  rates.  Eight  vehicles 
from  each  of  the  high,  average  and  low 
categories  were  selected  for  ultimate 
strength  testing,  with  priortty  given  to 
the  major  automobile  manufacturers.  All 
24  vehicles  tested  were  MY  1983 
models.  The  test  results  showed  that 
GM's  original  Type  IH  latch  performed 
far  better  than  many  other  latches.  In 
fact,  three  of  the  four  strongest  tested 
latches  in  both  longitudinal  strength 
tests  and  transverse  strength  tests  were 
original  GM  Type  III  latches. 

In  1988,  as  a  follow-up  study,  NHTSA 
conducted  its  own  door  latch  testing 
program  at  the  Vehicle  Research  and 
Test  Center  (VRTC)  to  validate  the 
findings  of  Chi  Associates'  study.  A 
total  of  25  latches  were  tested:  two  GM 
models  with  the  original  latch,  two  GM 
models  with  non-Type  III  Latches,  and 
21  non-GM  latches.  Each  specimen  was 
tested  until,  failure,  using  a  procedure 
similar  to  FMVSS  No.  206,  in  order  to 
determine  its  ultimate  latch  strength. 
The  test  results  showed  that  in  both  the 
longitudinal  and  transverse  loading 
directions,  GM's  original  Type  III  latch 
was  among  the  top  six  in  terras  of 
strength  for  the  25  latches  tested. 

In  the  mid-1980's,  GM  developed  the 
Horizontal  Rotation  Test  (HRT)  as  a  way 
of  simulating  (and  ultimately  reducing 
the  incidence  of )  latch  "bypass,"  which 
can  occur  on  all  vehicles.  In  this  test, 
the  door  latch  and  striker  are  allowed  to 
rotate  relative  to  one  another  to  simulate 
rotation  of  the  surrounding  vehicle 
structure.  GM  provided  NHTSA  with 
information  on  the  test  fixture  and  some 
early  test  results.  In  1991,  NHTSA 
conducted  an  evaluation  of  GM's  HRT 
on  door  latch  integrity  to  determine  if 
that  test  is  a  suitable  replacement  of  or 
supplement  to  the  FMVSS  No.  206  test 
requirements.  NHTSA  analyzed  the 
National  Accident  Sampling  System 
(NASS)  data  and  foimd  that  a  GM's  HRT 
would  represent  approximately  16 
percent  of  the  door  opening  cases  that 
involve  B  pillar  twisting. 

To  further  evaluate  the  HRT  fixture, 
NHTSA  conducted  tests  on  door  latches 
from  thirteen  MY  1981  and  1983  non- 
GM  vehicles  and  from  the  MY  1983 
Buick  Regal  using  GM's  original  Type  TS 
latch.  For  each  latch-type,  two  latches 
were  tested  to  failure.  To  evaluate 
repeatability,  five  additional  latches 
were  selected  from  each  previously 


tested  vehicle  group;  a  total  of  25 
additional  latches  were  tested.  The 
failure  loads  were  correlated  with 
ejection  rates  for  the  vehicles  under 
consideration.  The  test  results  showed 
that  the  GM  Type  HI  latch  was  the 
strongest  tested;  the  average  strength  of 
the  seven  tests  of  the  original  GM  Type 
in  latch  was  well  above  the  breaking 
load  of  all  non-GM  latches. 

In  January  1994,  NHTSA  conducted 
an  additional  follow-up  study  of  the 
potential  for  differeiit  door  latch  failure 
modes.  The  following  test-to-failure 
tests  were  conducted: 

a.  Five  MY  1989  non-GM  vehicles  and 
one  MY  1993  non-GM  vehicle  were 
tested  to  failure,  using  a  procedure 
similar  to  one  specified  in  FMVSS  No. 
206.  The  test  results  were  compared 
with  those  for  the  MY  1983  GM  vehicles 
with  the  original  Type  III  latch.  Even 
against  the  newer  non-GM  models,  the 
original  GM  Type  III  latch  comp£u«d 
favorably,  at  or  above  the  median  of  all 
tests. 

b.  Full-door  longitudinal  strength 
tests  (latch  strength  tests  with  each  latch 
mounted  on  a  full  door  instead  of  on  a 
test  fixture)  were  conducted  on  21  non- 
GM  doors  and  two  doors  from  GM 
models  having  the  original  Type  III  door 
latch.  The  full-door  transverse  strength 
test  was  performed  on  15  non-GM  doors 
and  one  door  from  a  GM  model  using 
the  original  Type  in  door  latch.  In  the 
full-door  longitudinal  strength  test,  the 
1983  Buick  Regal 's  original  Type  III 
latch  outperformed  all  but  two  of  the 
non-GM  designs.  In  the  fiill-door 
transverse  strength  test,  the  Buick 
Regal's  original  Type  III  latch 
outperformed  all  but  one  non-GM  latch. 

c.  The  HRT  was  performed  on  six 
non-GM  vehicles.  The  test  results  were 
compared  with  the  average  of  the  seven 
tests  previously  reported  for  the  original 
Type  ni  latch.  Once  again,  the  GM  Type 
III  latch  from  a  1983  model  car 
compared  favorably  to  all  the  newer 
vehicles  tested  by  NHTSA. 

Static  Test— Conducted  by  GM: 
'  GM's  September  5, 1996  response  to 
ODI's  EH»96-O08  information  request 
indicated  that  GM  had  tested  twenty- 
four  original  Type  III  latches  to  the 
reqtiirements  of  FMVSS  No.  206— all 
passed. 

2.  Dynamic  Tests — ^Performed  by 
NHTSA: 

FMVSS  No.  208.  "Occupant  crash 
protection".  NHTSA's  OVSC  tested  two 
subject  vehicles  equipped  with  the 
original  Type  III  latches  and  one  subject 
vehicle  equipped  with  a  modified  Type 
in  latch.  A  review  of  the  photographs  in 
the  three  test  reports  revealed  that  no 
side  door  was  opened  on  any  of  the  test 


vehicles  as  a  result  of  the  30  mph  rigid 
barrier  frontal  crash. 

fMVSS  No.  301,  "Fuel  system 
integrity"  (Rear  impact):  NHTSA  tested 
20  vehicles  equipped  with  the  GM 
original  Type  III  latch,  and  one  subject 
vehicle  equipped  with  the  modified 
latch.  A  review  of  the  photographs  in 
the  21  test  reports  revealed  £at  no  side 
door  opened  on  any  of  the  test  vehicles 
as  a  result  of  the  30  mph  rear  impact  by 
a  4,000  moving  barrier. 

New  Car  Assessment  Program. 
NHTSA  tested  31  subject  vehicles 
equipped  with  the  original  Type  lU 
latch,  four  subject  vehicles  equipped 
with  the  modified  Type  m  latch,  and 
five  subject  vehicles  equipped  with 
either  the  original  or  modified  Type  HI 
latch  (in  certain  model  and  model  year 
vehicles  both  the  original  and  modified 
Type  m  latches  were  used).  Despite  the 
severity  of  the  35  mph  rigid  barrier 
crash,  a  review  of  the  photographs  in 
the  test  reports  revealed  that  no  side 
door  opened  as  a  result  of  the  crash. 

2.  Dynamic  Tests — Performed  by  GM 

In  its  September  5, 1996  response  to 
ODI.  GM  provided  42  crash  test  reports 
on  vehicles  equipped  with  Type  IH 
latches.  These  crash  tests  involved  both 
developmental  (non-production) 
vehicles  and  production  vehicles,  and 
were  performed  for  a  variety  of 
'evaluation  purposes.  Of  the  38 
developmental  test  vehicles,  28  were 
equippied  with  the  original  Type  III 
latch,  seven  were  equipped  with  the 
modified  Type  IH  latch,  and  three  were 
equipped  with  unspecified  Type  in 
latches.  Of  the  four  production  vehicles 
tested,  three  were  equipped  with  the 
original  Type  lU  latch  and  one  was 
equipped  with  the  modified  Type  ffl 
latch. 

A  total  of  28  developmental  vehicles 
equipped  with  the  Type  UI  door  latch 
reportedly  experienced  side  door 
openings  during  crash  testing;  22  were 
equipped  with  the  original  Type  HI 
latch,  four  were  equipped  with  the 
modified  Type  Ul  latch,  and  two  were 
equipped  with  either  the  original  or  the 
modified  Type  ID  latch.  There  was  only 
one  production  vehicle  which 
reportedly  experienced  side  door 
opening— a  MY  86  Oldsmobile  "H'  body 
vehicle  equipped  with  the  original  Type 
in  latch.  During  the  50  mph  high  speed 
impact,  the  passenger  side  rear  door 
latch  separated  from  the  striker, 
allowing  the  door  to  open. 

The  rear  door  on  a  second  production 
vehicle,  a  MY  1978  Chevrolet  *T'  body 
vehicle  equipped  with  the  original  Type 
in  latch,  came  partially  unlatched 
during  a  31  mph  rear  impact  test. 
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It  is  important  to  note  that  many  of 
these  crash  tests  involved  prototype  or 
altered  Type  III  latches  and  vehicles  and 
thus  cannot  be  considered  equivalent  to 
tests  involving  standard  Type  UI  latches 
and  production  vehicles.  Prototype  or 
altered  latches  involved  significantly 
different  weld  patterns,  bolt  structures, 
materials,  and  varying  striker  and  detent 
sizes.  These,  developmental 
modifications  may  significantly  change 
the  Type  III  latch's  strength,  and  there 
is  no  record  that  any  of  these 
developmental  modifications  (with  the 
exception  of  the  support  plate)  survived 
into  the  final  design.  Similarly,  the 
vehicles  used  in  developmental  tests 
were  often  two  or  moreyears ahead  of 
their  production  date.  These  differences 
mean  that  the  prototype  Type  III  door 
latches  or  vehicles  used  in 
developmental  crashes  are  not 
necessarily  representative  of  production 
versions,  and  thus  doors  opening  in 
developmental  crashes  do  not 
necessarily  indicate  that  doors  will  open 
in  producrtion  vehicles  under  the  same 
crash  conditions. 


Acddent  Data 

In  response  to  DP96-  008  Information 
Request  concerning  reports  of 
inadvertent  side  door  openings  on  the 
subject  vehicles  involved  in  a  collision 
or  rollover,  QM's  September  5.  1996 
response  did  not  limit  the  reports  to 
those  involving  a  "bypass"  although  the 
petition  focused  on  that  type  of  door 
latch  failure.  According  to  GM.  it  has 
provided  reports  involving  all  door 
openings  regardless  of  the  causes,  which 
include  side  door  openings  caused  by 
something  other  than  door  latch  failure. 
Further.  (^4  indicated  that  door 
op«iing8  can  and  do  result  firom  many 
causes  including  intentional  or 
accidental  actuation  of  the  door  handle, 
or  vehicle  crash  damage  to  the  actuating 
rods  inside  the  door,  the  door  hinges, 
the  door  pillar  or  other  parts  of  the  door 
system. 

Analysis  of  CM's  September  5,  1996 
response  indicates  that:  (a)  the  majority 
of  door-opening  cases  occurred  from 
high  speed  collisions,  and  (b)  under 
high  speed  collisions,  both  the  original 
and  modified  latches  cannot  always 
prevent  side  door  opening. 

1.  Accident  Reports  and  Lawsuits 

GM  reported  19  accident  reports  and 
105  lawsuits  involving  side  door 
openings  in  the  subject  vehicles.  In  the 
45  cases  where  the  posted  speed  limits 
were  reported,  all  of  the  accidents 
occurred  in  areas  where  the  posted 
speed  limits  were  35  mph  or  higher,  and 
eighty  percent  of  the  accidents  occurred 
on  roadways  where  the  posted  speed 


limits  were  50  mph  or  higher.  In  the  38 
cases  where  the  estimated  impact 
speeds  were  reported,  all  of  the 
accidents  occurred  at  an  estimated 
impact  speed  of  36  mph  or  higher.  In 
cases  where  neither  the  posted  speed 
limits  nor  the  estimated  impact  speeds 
were  reported,  almost  all  the  vehicles 
were  declared  a  total  loss. 

Of  the  45  cases  where  the  posted 
speed  limits  were  reported,  29  involved 
the  original  Type  III  latch  and  16 
involved  the  modified  Type  III  latch. 
Similarly,  of  the  38  cases  where  the 
estimated  impact  speeds  were  reported, 
25  involved  the  original  Type  III  latch 
and  13  involved  the  modified  latch.  One 
would  expect  to  have  more  accident 
cases  involving  the  subject  vehicles 
with  the  original  Type  in  latch  than 
those  with  the  modified  Type  HI  latch 
because  there  were  40  million  vehicles 
equipped  with  the  original  Type  III 
latch  and  only  6  miUion  vehicles 
equipped  with  the  modified  latch. 

2.  Survey 

Unlike  other  manufecturers,  Q^  owns 
an  insurance  company  that  provides  it 
with  collision  performance  and  injury 
reports  (CPIR)  on  the  crashworthiness  of 
certain  new  model  GM  vehicles.  GM 
provided  NHTSA  with  322  CPIRs 
involving  side  door  openings  during  a 
collision  and  265  of  which  involved 
,  Type  in  latches. 

Analysis  of  the  285  CPIRs  involving 
Type  ffl  latches  showed  that  243  cases 
included  the  posted  speed  limits  in  the 
reports.  Eighty-six  (86)  percent  of  the 
accidents  occurred  on  roadways  where 
the  posted  speed  limits  were  35  mph  or 
higher,  and  50  percent  of  the  accidents 
occurred  on  roadways  where  the  posted 
speed  limits  were  50  mph  or  higher. 
Eighty-one  (81)  cases  included  the 
estimated  impact  speeds  in  the  reports. 
Among  those  cases,  83  percent  of  the 
accidents  occurred  at  an  estimated 
impact  speed  of  35  mph  or  higher,  and 
48  percent  of  the  accidents  occurred  at 
an  estimated  impact  speed  of  50  mph  or 
higher. 

Based  on  the  accident  reports, 
lawsuits,  and  CPIR  cases  provided,  the 
diffierence  between  the  number  of  door 
opening  cases  for  vehicles  equipped 
with  the  GM"s  original  Type  ni  latch 
and  that  with  the  modified  Type  HI 
latch  is  not  statistically  significant. 

^  3.  Analysis  ofFARS  and  NASS  Data- 
Performed  by  ODI 

Accident  data  were  analyzed  to 
determine  the  "real  world"  performance 
of  the  subject  vehicles  and  peer 
vehicles. 

ODI's  analysis  was  based  on  a  peer 
vehicle  comparison,  i.e..  GM  vehicles 


with  the  original  Type  IH  latch 
compared  to  vehicles  manufactured  by 
other  com[>anie8  that  are  similar  in  size 
and/or  use.  Data  analyses  were 
conducted,  using  these  two  vehicle  sets, 
using  both  NHTSA  s  Fatal  Accident 
Reporting  System  (PARS)  and  National 
Accident  Sampling  System  (NASS) 
Crashworthiness  Data  System  (CDS) 
data. 

Vehicle  Selection  and  Peer  Sets.  The 
GM  vehicles  which  used  the  original 
T)rpe  in  latch  were  organized  according 
to  type  and  size.  A  peer  vehicle  group 
was  selected  according  to  size  and  type 
to  be  similar  to  those  of  the  C^  veliicle 
group. 

Results  of  the  analysis  showed  that.'- 

a.  Analysis  of  the  NASS-CDS 
database  indicated  that  the  GM  vehicles 
equipped  with  the  original  Type  HI 
latch  without  the  support  plate 
performed  in  a  similar  manner  as  the 
peer  vehicle  group,  i.e.,  the  rates  of 
ejections,  door  openings,  or  latch 

-  failures  for  the  C^  veUcles  equipped 
with  the  original  Type  in  latch  were 
about  the  same  as  those  of  the  peer 
vehicles. 

b.  Analysis  of  the  PARS  data  base 
indicated  that  the  GM  vehicle  group 
performed  no  worse  than  the  peer 
vehicle  group,  i.e.,  the  ejection  rates  for 
the  GM  vehicle  group  equipped  .with  the 
original  Type  UI  latch,  involving  fatally 
injured  occupants  and  ejected 
occupants,  were  about  the  same  as  those 
of  the  peer  vehicle  group. 

c.  Analysis  using  both  PARS  and 
NASS  data  indicated  that  during 
rollover  crashes,  the  vehicle  group 
equipped  with  the  original  GM  Type  III 
latch  performed  the  same  as  the  peer 
vehicle  group,  i.e.,  the  ejection  rates  for 
the  GM  vehicle  group  equipped  witlr  the 
original  Type  IH  latch  were  about  the 
same  as  those  of  the  peer  vehicle  group. 

d.  Analysis  using  both  PARS  and 
NASS  data  indicated  that  unbelted 
occupants  in  crashes  in  the  vehicle 
group  equipped  with  the  original  GM 
Type  ni  latch  performed  the  same  as  the 
peer  vehicle  group. 

4.  Analysis  ofFARS  and  NASS  Data— 
Performed  by  GM 

GM  submitted  to  NHTSA  a  report 
dated  September  25, 1996,  including 
accident  data  analyses  of  the  "real 
world"  performance  of  the  subject 
vehicles  equipped  with  the  original 
Type  lU  latch.  These  analyses  were 
developed  from  NHTSA  s  PARS  and 
NASS-CDS  data  systems.  GM's 
summary  stated  that  "GM  vehicles 
equipped  with  Type  HI  door  latches 
have  no  higher  rate  of  door  opening 
than  vehicles  made  by  other  ^     . 

manufacturers  at  the  same  time.  Even 
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more  importantly,  GM  vehicles  with 
Type  in  docH-  latches  have  no  higher  rate 
of  ejection — either  overall  or  through  ' 
side-door  openings — than 
contemporaneous  vehicles  of  other 
manufacturers.  •  •  • " 

Using  1984-94  NASS  data,  GM's 
detailed  analysis  indicates  that  the  GM 
and  non-(^  vehicles  have  similar  door 
opening  rates. 

GM  conducted  several  analyses  using 
NHTSA's  PARS  data.  Details  of  these 
analyses  are  summarized  below. 

Overall  ejection  rate:  In  an  analysis 
using  28  diffiarent  car  lines  of  unbelted 
front  seat  outboard  occupants  in  model 
year  1978  through  1987  passenger  cars 
that  were  involved  in  fatal  collisions  in 
PARS  years  1975-1994,  GM  determined 
the  number  of  ejected  occupants  per  100 
unbelted  occupants.  The  results  showed 
that  GM  vehicles  had  the  second  to 
lowest  ejection  rate,  i.e.,  approximately 
17  ejections  per  100  imbelted  occupants 
in  fatal  crashes. 

Side  door  ejection  rate:  In  a  similar 
analysis  using  the  number  of  ejections 
through  side  door  openings  in  1978 
through  1987  passenger  cars  in  the  1991 
throiigh  1994  PARS  files,  GM  found  a 
median  ejection  rate  of  about  1.8 
unbelted  front  seat  outboard  occupants 
per  100  unbelted  occupants  in  fatal 
crashes.  The  GM  vehicles  had  a  side 
door  opening  ejection  rate  of  about  1.6 
front  seat  outboard  occupants  per  100 
unbelted  occupants  in  fatal  crashes. 

RoUover  ejection  rates:  GM  presented 
an  analysis  of  rollover  and  non-rollover 
crashes,  comparing  its  vehicles  that 
used  the  original  Type  III  latch  .with 
other  manufacturer's  vehicles.  The 
analysis  shows'that  the  overall  ejection 
rate  for  GM  cars  equipped  with  the  Type 
ni  latch  was  lower  than  that  for  five 
other  manufacturers'  cars,  and  the  side 
door  ejection  rate  for  GM  cars  equip{>ed 
with  the  Type  III  latch  was  lower  than 
that  for  four  other  manufacturers'  cars. 

Make/Model  analysis:  GM  analyzed 
PARS  data  concerning  the  ejection  rate 
of  front  seat  occupants  in  vehicles  at  the 
make-model  level  for  four  difiierent 
vehicles:  GM's  S-10  pickup,  GM's  A 
body  cars  (Chevrolet  Chevelle/Malibu, 
Pontiac  Lemans/6000,  Oldsmobile 
Cutlas/Ciera,  and  Buick  Century),  Pord 
Ranger  and  Pord  Taurus.  The  results 
showed  that  the  ejection  rate  of  the  S- 
10  pickups  was  lower  than  that  of  the 
Rangers  for  both  overall  and  side  door 
ejections,  and  the  overall  ejection  rate  of 
the  A  body  cars  was  lower  than  that  of 
the  Taurus.  For  side  doors,  the  ejection 
rate  was  the  same  for  the  A  body  cars 
and  the  Taurus. 


Smnmary 

1.  The  GM  original  Type  HI  door  latdi 
has  performed  better  than  many  other 
side  door  latches  used  in  GM  and  non- 
GM  vehicles,  in  both  static  and  dynamic 
tests,  in  the  laboratory  and  in  the  field. 

2.  Test  and  accident  data  indicate  that 
vehicle  side  door  openings  did  occur 
under  certain  crash  conditions  for  all 
vehicles,  regardless  of  vehicle  make  or 
modbl,  including  GM  vehicles  equipped 
with  the  modified  Type  III  door  latch  as 
well  as  GM  vehicles  equipped  with  the 
original  Type  HI  dotM-  latches.  Most 
crashes  in  which  the  side  door  opened 
were  high  speed  crashes. 

3.  "Real-world"  accident  data  indicate 
that  GM  vehicles  equipped  with  the 
original  Type  III  door  latch  have 
ejection  rates  or  side  door  opening  rates 
similar  to  or  lower  than  those  of 
vehicles  made  by  other  manufacturers. 

4.  There  was  only  one  complaint  in- 
the  OIM  database  concerning  an  alleged 
side  door  opening  during  a  collision 
accident  involving  a  subject  vehicle. 

Based  on  the  information  available  at 
the  present  time,  no  defect  trend  has 
been  identified  for  the  GM  Type  m  door 
latch  in  1978  through  1988  GM  vehicles. 

Por  the  foregoing  reasons  and  for  the 
reasons  stated,in  the  ODI  report,  further 
expenditiue  of  the  agency's 
investigative  resources  on  the  allegation 
in  the  petition  does  not  appear  to  be 
warranted.  Therefore,  the  petition  is 
denied. 

Authority:  49  U.S.C.  30162(d);  delegaUons 
of  authority  at  CFR  1.50  and  501.8. 

Issued  on  November  27, 1996. 
Michael  B.  Brownlee, 
Associate  Administrator  for  Safety 
Assumnce. 
(FR  Doc.  96-30773  Filed  12-4-96;  8:45  am) 
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Surface  Transportation  Board 

[STB  Docket  Na  AB-167  (Sub-Na  1173X)] 

Consolidated  Rail  Corpoiation— 
AtMndonment  Exemption— in  Madison 
County,  IN 

Consolidated  Rail  Corporation 
(Conrail)  has  filed  a  notice  of  exemption- 
under  49  CFR  1152  Subpart  F— Exempt 
Abandonments  to  abandon  a  portion  of 
its  line  of  railroad  known  as  the  Honey 
Creek  Secondary  between  milepost 
120.65  and  milepost  121.10  in  the  Qty 
of  Anderson,  Madison  County,  IN. ' 


Conrail  has  certified  that:  (1)  no  local 
traffic  has  moved  over  the  line  for  at 
least  2  years;  (2)  there  is  no  oveiiiead 
traffic  on  the  line;  (3)  no  formal 
complaint  Hied  by  a  user  of  rail  service 
on  the  liiie  (or  by  a  state  or  local 
government  entity  acting  on  behalf  of 
such  user)  regarding  cessation  of  service 
over  the  line  either  is  pending  with  the 
Surface  Transportation  Board  (Board)  or 
with  any  U.S.  ENstrict  Court  or  has  been 
decided  in  favor  of  complainant  within 
the  2-year  period;  and  (4)  the 
requirements  at  49  CFR  1105.7 
(environmental  reports),  49  CFR  1105.8 
(historic  reports).  49  CFR  1105.11 
(transmittal  letter),  49  CFR  1105.12 
(newspaper  publication),  and  49  CFR 
1152.50(d)(1)  (notice  to  governmental 
agencies)  have  been  met. 

As  a  condition  to  this  exemption,  any 
employee  adversely  affected  by  the 
abandonment  shall  be  protected  imder 
Oregon  Short  Line  R.  Co. — 
Abandonment— Goshen,  360 1.C,C  91 
(1979).  To  address  whether  this 
condition  adequately  protects  affected   ' 
employees,  a  petition  for  partial 
revocation  under  49  U.S.C.  10502(d) 
must  be  filed. 

Provided  no  formal  expression  of 
intent  to  file  an  offer  of  financial 
assistance  (OFA)  has  been  received,  this 
exemption  will  be  effective  on  January 
4, 1997,  unless  stayed  pending 
reconsideration.  Petitions  to  stay  that  do 
not  involve  environmental  issues,^ 
formal  expressions  of  intent  to  file  an 
OFA  under  49  CFR  1152.27(c)(2),3  and 
trail  use/rail  banking  requests  under  49 
CFR  1152.29*  must  be  filed  by 
December  16, 1996.  Petitions  to  reopen 
or  requests  for  pubUc  use  conditions 
under  49  CFR  1152.28  must  be  filed  by 
December  26, 1996,  with:  Office  of  the 
Secretary,  Case  Control  Branch,  Surface 
Transportation. Board.  1201  Constitution 
Avenue,  N.W.,  Washington,  DC  20423. 

A  copy  of  any  petition  filed  with  the 
Board  should  be  sent  to  applicant's 
representative:  John  J.  Paylor,  Associate 
General  Counsel,  Consolidated  Rail 
Corporation.  20001  Market  Street — 16A, 
Philadelphia,  PA  19101-1416. 


>  The  aty  of  Anderson  (City)  filed  a  request  Cor 
issuance  of  a  notice  of  interim  trail  use  (NFFU)  for 
the  line  pursuant  to  section  8(d)  of  the  National 
Trails  System  Act,  U.S.C  1247(d).  The  Board  will 
address  the  City's  trail  use  request,  and  any  others 
that  may  be  filed,  in  a  subsequent  decision 


2  The  Board  will  grant  a  suy  if  an  informed 
decision  on  environmental  issues  (whether  raised 
by  a  party  or  by  the  Board's  Section  of 
Environmental  Analysis  in  its  independent 
investigation)  cannot  be  made  before  the 
exemption's  effective  date.  See  Exemption  <^CM- 
ofSenrice  Rail  Unes.  5  I.C.C.2d  377  (1989).  Any 
request  for  a  stay  should  be  filed  as  soon  as  possible 
so  that  the  Board  may  take  appropriate  action  before 
the  exemption's  effective  date. 

'  See  Exempt,  of  Rait  Abandonment — Qfifert  of 
Finan.  Atsist.,  4  I.C.C2d  164  (1967). 

'The  Board  will  accept  late-filed  trail  use 
requests  as  long  as  the  abandonment  has  not  bean 
consummated  and  the  abandoning  railroad  is 
willing  to  negotiate  an  agreement. 
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If  the  veriHed  notice  contahis  folse  or 
misleading  information,  the  exemption 
is  void  ah  initio. 

Conrail  has  filed  an  environmental 
report  which  addresses  the 
abandonment's  eff^ects,  if  any,  on  the 
environment  and  historic  resources.  The 
Section  of  Environmental  Analysis 
(SEA)  will  issue  an  environmental 
assessment  (EA)  by  Decembeur  10, 1996. 
Interested  persons  may  obtain  a  copy  of 
the  EA  by  writing  to  SEA  (Room  3219, 
Surface  Transportation  Board, 
Washington,  IX:  20423)  or  by  calhng 
Elaine  Kaiser,  Chief  of  SEA,  at  (202) 
927-6248.  Comments  on  environmental 
and  historic  preservation  matters  must 
be  filed  within  15  days  after  the  EA 
becomes  available  to  the  public. 

Environmental,  historic  preservation, 
pubUc  use,  or  trail  use/rail  banking 
conditions  will  be  imposed,  where 
appropriate,  in  a  subsequent  decision. 

Decided:  November  26, 1996. 

By  the  Boerd,  David  M.  Konschnik. 
Director,  Office  of  Pnx:eedings. 
V«raanA.Willijuns. 
Secretary. 

(FR  Doc.  96-30718  Filed  12-4-96:  8:45  am) 
HUJNQ  cooe  4ti»-ai>-p 

[STB  Ooctwt  Na  AB-227  (Sub-fto.  8X)] 

Wheeling  &  Lake  Erie  Railway 
Company— Abandonnient  Exemption — 
in  Huron  County,  OH 

agency:  Surface  Transportation  Board. 


ACTION:  Notice  of  exemption. 

summary:  Under  49  U.S.C.  10502,  the 
Board  exempts  from  the  requirements  of 
49  U.S.C.  10903  the  abandonment  by 
Wheeling  k  Lake  Erie  Railway  Company 
of  a  2.3-mile  rail  line  extending  from 
milepost  0.0  at  Huron  Junction  in 
Norwalk.  to  milepost  2.3  near  Milan,  all 
in  Huron  County,  OH,  subject  to  an 
environmental  condition  and  standard 
labor  protective  conditions. 
DATES:  The  exemption  will  be  effective 
December  20, 1996  unless  it  is  stayed  or 
a  statement  of  intent  to  file  an  offer  of 
financial  assistance  (OFA)  is  filed.  . 
Statements  of  intent  to  file  an  OFA'  '•' 
under  49  CFR  1152.27(c)(2)  and  requests 
for  a  notice  of  interim  trail  use/rail 
banking  under  49  CFR  1152.29  must  be 
filed  by  December  16, 1996:  petitions  to 
stay  must  be  filed  by  E)ecember  16, 
1996;  requests  for  a  public  use  condition 
under  49  CFR  1152.28  must  be  filed  by 
December  16, 1996;  and  petitions  to 
reopen  must  be  filed  by  December  26, 
1996. 

A00RE8SES:  An  original  and  10  copies  of 
all  pleadings  referring  to  STB  Docket 
No.  AB-227  (Sub-No.  8X)  must  be  filed 
with:  Office  of  the  Secretary,  Case 
Control  Branch,  Surface  Transportation 
Board.  1201  Constitution  Avenue,  N.W., 
Washington,  DC  20423;  a  copy  of  all 
pleadings  must  be  served  on  petitioner's 
representatives:  William  A.  Collison, 


Wheeling  &  Lake  Zrie  Railway 
Company,  100  East  First  Street, 
Brewster,  OH  44613  and  William  C. 
Sippie,  Oppenheimer  Wolff  and 
Donnelly,  Two  Prudential  Plaza,  45th 
Floor,  180  North  Stetson  Avenue. 
Chicago,  IL  60601. 

FOR  FURTHER  INFORMATION  CONTACT: 
Joseph  H.  Dettmar,  (202)  927-5660. 
(TDD  for  the  hearing  impaired:  (202) 
927-5721.1 

8UPPt.EMENTARY  INFORMATION: 
Additional  information  is  contained  in 
the  Board's  decision.  To  purchase  a 
copy  of  the  full  decision,  write  to.  call, 
or  pick  up  in  person  fiom:  DC  NEWS  & 
DATA,  INC.,  1201  Constitution  Avenue. 
N.W.,  Room  2229,  Washington.  DC ' 
20423.  Telephone:  (202)  289-4357/ 
4359.  {Assistance  for  the  hearing 
impaired  is  available  through  TDD 
services  (202)  927-5721.) 

Decided:  November  27, 1996. 

By  tlie  Board.  Chairman  Morgan,  Vice 
Chairman  Simmons,  and  Commissioner 
Owen. 

VemoB  A.  WUUams. 

Secretary. 

(FR  Doc.  96-30960  Filed  12-4-96;  8:45  am) 
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Corrections 


This  section  of  the  FEDERAL  REGISTER 
contains  editorial  corrections  ol  previously 
published  Presidential,  Rule,  Proposed  Rule, 
and  Notice  documents.  These  corrections  are 
prepared  by  the  Ottice  of  the  Federal 
Register.  Agency  prepared  corrections  are 
issued  as  signed  documerrts  and  appear  in 
the  appropriate  document  categories 
elsewhere  in  the  issue.  " .  ,;  - 


DEPARTMENT  OF  AGRICULTURE 

\ 
Forest  Service 

36  CFR  Part  223 
RIN0596-AB41 

Sale  and  Disposal  of  National  Forest 
Timber;  Indices  To  Determine  Market- 
Related  Contract  Term  Additions 

Correction 

In  the  issue  of  Wednesday.  November 
13, 1996,  on  page  58281,  in  the  first 
column,  in  the  last  line,  in  the 
correction  of  proposed  rule  document 
96-26755,  "January  21, 1977"  should 
read  "January  21, 1997". 

BHJJNQ  COOe  1806-01-0 


Federal  Register 

Vol.  61.  No.  235 

Thursday,  December  5.  1996 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  679 

[Docket  No.  9607171954280-02;  I.D. 
070196E] 

RIN  0648-AI9S 

Fisheries  of  the  Exclusive  Economic 
Zone  Off  Alaska;  North  Pacifk: 
Fisheries  Research  Plan;  Interim 
Qroundfish  Ok>server  Program 

Correction 

In  rule  document  96-27891  beginning 
on  page  56425  in  the  issue  of  Friday, 
November  1, 1996,  make  the  following 
correction: 

§902.1    [Corrected] 

1.  On  page  56429,  in  the  second 
column,  in  the  table,  in  the  last  Une, 
remove  "50  CFR  Chapter  VI". 

Title  SO    [Corrected] 

^ '    2.  On  the  same  page,  in  the  same 
*  column,  under  the  table  and  above  the 
part  heading,  insert  "50  CFR  CHAPTER  VI" 

BMJJNQ  COOE  1S06-01-O 


DEPARTMENT  OF  EDUCATION 

Reauthorization  of  the  Higher 
Education  Act 

Ck)rTection 

In  notice  document  96-29549, 
beginning  on  page  58938.  in  the  issue  of 
Tuesday,  November  19, 1996,  make  the 
following  correction: 

On  page  58938.  in  the  first  column,  in 
the  ADDRESSES  section,  in  the  last 

line,  "reauth led.gov"  should  read 

"reauth_l@ed.gov". 

BILUNQ  OOOe  ISOfi-01-O 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 
14  CFR  Part  71 
[Airspace  Docket  No.  96-ANE-22] 

EstatMishment  of  Class  E  Airspaoa; 
Oxford,  ME;  Correction 

Correction 

Final  rule  document  96-30215  was 
inadvertently  published  in  the  Proposed 
Rules  section  of  Wednesday,  November 
27,  1996  beginning  on  page  60241.  It 
should  have  appeared  in  the  Rules  and 
Regulations  section. 
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Part  II 


Environmental 
Protection  Agency 


40  CFR  Part  63 

National  Emission  Standards  for 
Hazardous  Air  Pollutants  for  Source 
Categories:  Organic  Hazardous  Air 
Poiiutants  from  tlie  Synthetic  Organic 
Chemical  Manufacturing  Industry  and 
Other  Processes  Subject  to  the 
Negotiated  Regulation  for  Equipment 
Lealcs;  Final  Rule 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40CFRPart63 

(AD-FRL-6e6a-5] 
raN2060-AC19 

National  Emtoaion  Standards  for 
Hazardous  Air  Pollutants  for  Source 
Categories:  Organic  Hazardous  Air 
Pollutants  from  ttie  Syntttetfc  Organic 
Chemical  Manufacturing  Industry  and 
Ottier  Processes  Subject  to  the 
Negotiated  Regulation  for  Equipment 
Rule  Clarifications 


AQB4CY:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Final  rule;  amendments. 

summary:  On  April  22, 1994  and  June  6, 
1994.  the  EPA  issued  the  National 
Emission  Standards  for  Hazardous  Air 
Pollutants  for  Source  Categories: 
Organic  Hazardous  Air  Pollutants  from 
the  Synthetic  Organic  Chemical 
Manufacturing  Industry  and  Other 
Processes  Subject  to  the  Negotiated 
Regulation  for  Equipment  Leaks.  This 
nile  is  commonly  known  as  the 
Hazardous  Organic  NESHAP  or  the 
HON.  In  June  1994,  petitions  for  review 
of  the  April  1994  rule  were  filed  in  the 
U.S.  Court  of  Appeals  for  the  District  of 
Columbia  Circuit.  The  petitioners  raised 
over  75  technical  issues  and  concerns 
with  drafting  clarity  of  the  rule.  On 
August  26, 1996.  the  EPA  proposed 
correcting  amendments  to  the  rule  to  . 
address  the  petitioners'  issues.  Among 
the  proposed  amendments  were 
proposed  revisions  that  would  eliminate 
the  need  for  filing  some  implementation 
plans  that  would  otherwise  be  due 
December  31,  1996,  and  would  allow 
the  filing  of  requests  for  compliance 
extensions  up  to  four  months  before  the 
April  1997  compliance  date.  Today's 
action  takes  final  action  on  those 
proposed  amendments. 

Tnese  amendments  to  the  rule  will 
not  change  the  basic  control 
reqxiirements  of  the  rule  or  the  level  of 
health  protection  it  provides.  The  rule 
requires  new  and  existing  major  soiirces 
to  control  emissions  of  hazardous  air 
pollutants  (HAP)  to  the  level  reflecting 
application  of  the  maximimi  achievable 
control  technology.  Final  action  on  the 
rest  of  the  amendments  proposed  on 
Augiist  26, 1996  will  be  taken  in  a 
separate  Federal  Register  document  at  a 
later  date. 

ffFECnVE  DATE:  December  5,  1996. 
FOR  FURTHER  INFORMATION  CONTACT:  For 
general  questions,  contact  Dr.  Janet  S. 
Mejrer;  Coatings  and  Consumer  Products 
Group:  (919)  541-5254  or  Mary  Tom 


KisseU;  Waste  and  Chemical  Processes 
Group;  (919)  541-4516.  TTie  mailing 
address  for  the  contacts  is  Emissim 
St^dards  Division  (MD-13);  U.S. 
Environmental  Protection  Agency: 
Research  Triangle  Park,  NorUi  Carolina 
27711. 

SUPPLBMENTARY  MFORMATKM: 

L  Regulated  Entities  and  Background 
Information 

A.  Related  Entities 

The  regulated  category  and  entities 
afiected  by  this  action  include: 


wmB^Ury 

Examples  of  reguiatad  enti- 
ties 

Industry  

Synthetic  organic  chemical 
manufacturing  industry 
(SOCMI)  units.  s.g..  pro- 
ducers of  tjeruene,  tolu- 
ene, or  any  other  chemical 
listed  in  Table  1  of  40  CFR 
Part  63,  subpart  F. 

This  table  is  not  intended  to  be 
exhaustive,  but  rather  provides  a  guide 
for  readers  regarding  entities  likely  to  be 
interested  in  the  revisions  to  the 
regulation  affected  by  this  action. 
Entities  potentially  regulated  by  the 
HON  are  those  wltich  produce  as 
primary  intended  products  any  of  the 
chemicals  listed  in  Table  1  of  40  CFR 
Part  63,  subpart  F  and  are  located  at 
facilities  that  are  major  sources  as 
defined  in  Section  1 12  of  the  Clean  Air 
Act  (CAA).  To  determine  whether  your 
facility  is  regulated  by  this  action,  you 
should  carefully  examine  all  of  the 
applicability  criteria  in  40  CFR  Section 
63.100.  If  you  have  questions  regarding 
the  applicability  of  this  action  to  a 
particular  entity,  consult  the  person 
listed  in  the  preceding  FOR  FURTHER 
INF0RMATK3N  CONTACT  Section. 

B.  Background  on  Rule 

On  April  22, 1994  (59  FR  19402)  and 
June  6, 1994  (59  FR  29196).  Uie  EPA 
published  in  the  Federal  Roister  the 
NESHAP  for  the  SOCMI,  and  for  several 
other  processes  subject  to  the  equipment 
leaks  portion  of  the  rule.  These 
regulations  were  promulgated  as 
subparts  F,  G,  H,  and  I  in  40  CFR  Part 
63  and  are  commonly  referred  to  as  the 
hazardous  organic  NESHAP,  or  the 
HON.  Since  the  April  22, 1994  notice, 
there  have  been  several  amendments  to 
clarify  various  aspects  of  the  rule.      .  :, 
Readers  should  see  the  following 
Federal  Register  notices  for  more 
information:  September  20, 1994  (59  FR 
48175):  October  24, 1994  (59  FR  53359); 
October  28,  1994  (59  FR  54131);  January 
27,  1995  (60  FR  5321);  April  10, 1995 
(60  FR  18020):  April  10, 1995  (60  FR 


18026);  December  12, 1995  (60  FR 
63624);  February  29, 1996  (61  FR  7716); 
June  20, 1996  (61  FR  31435);  and 
August  26,  1996  (61  FR  43698). 

In  June  1994,  the  Chemical 
Manufacturers  Association  (CMA)  and 
Dow  Chemical  Company  filed  petitions 
for  review  of  the  promulgated  rule  in 
the  U.S.  Court  of  Appeals  for  the  District 
of  Columbia  Qrcuit,  Chemical 
Manufacturers  Association  v.  EPA,  94— 
1463  and  94-1464  (D.C  Or.)  and  Dow 
Chemical  Company  v.  EPA,  94-1465 
(D.C.  Qr.).  The  petitioners  raised  over 
75  technical  issues  on  the  rule's 
structtue  and  applicability.  Issues  were 
raised  regarding  details  of  the  technical 
requirements,  drafting  clarity,  and 
structural  errors  in  the  drafting  of 
certain  sections  of  the  rule.  On  August 
26, 1996,  the  EPA  proposed  clarifying 
and  correcting  amendments  to  subparts 
F,  G,  H,  and  I  of  Part  63  to  address  the 
issues  raised  by  CMA  and  Dow  on  the 
April  1994  rule. 

In  the  August  26, 1996  notice,  the 
EPA  committed  to  taking  final  action  on 
some  portions  of  the  proposed 
amendments  to  the  rule  as  soon  as 
possible  after  the  close  of  the  comment 
period  in  order  to  give  sources  as  much 
lead  time  as  possible.  The  comment 
period  on  the  August  26,  1996  proposal 
ended  on  September  25, 1996.  With 
today's  action,  the  EPA  is  taking  final 
action  on  those  portions  of  the  proposed 
amendments  that  would  eliminate  the 
need  for  filing  some  implementation 
plans  that  would  otherwise  be  due 
December  31, 1996,  and  would  allow 
the  filing  of  requests  for  compliance 
extensions  up  to  four  months  before  the 
April  1997  compliance  date. 

C.  Public  Comment  on  the  Au^at  26, 
1996  Proposal 

Eighteen  comment  letters  were 
received  on  the  August  26, 1996  notice 
of  proposed  changes  to  the  rule.  All 
comment  letters  received  were  from 
industry  representatives  and  trade 
associations.  All  comment  letters  were 
supportive  of  the  proposed  amendments 
pertaining  to  the  requirements  for 
implementation  plans  and  to  the 
deadline  for  filing  of  compliance 
extension  requests.  A  few  of  these 
comment  letters  also  included  suggested 
editorial  revisions  to  further  clarify 
some  aspects  of  these  proposed 
amendments.  The  EPA  considered  these 
suggestions  and,  where  appropriate, 
made  changes  to  the  proposed 
amendments. 

D.  Judicial  Review 

Undw  Section  307(b)(1)  of  the  CAA, 
judicial  review  of  this  final  action  is 
available  only  on  the  filing  of  a  petition 
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for  review  in  the  U.S.  Court  of  Appeals 
for  the  District  of  Columbia  Ciraiit 
within  60  days  of  today's  publication  of 
this  final  rule.  Under  Section  307(b)(2) 
of  the  CAA,  the  requirements  that  are 
subject  to  today's  notice  may  not  be 
challenged  later  in  civil  or  criminal 
proceedings  brought  by  the  EPA  to 
enforce  these  requirements. 

n.  Summary  of  Comments  and 
Amendments  to  the  Rnle 

A.  Rule  Changes-  To  Eliminate  the  Need 
for  Filing  Implementation  Plans 

1.  Rule  Changes  To  Remove 
Requirement  for  Filing  Implementation 
Plans  >.:,*•*     •• '■    • 

On  August  26, 1996  the  EPA  proposed 
to  remove  the  requirement  for  submittal 
of  implementation  plans  for  existing 
sources'  emission  points  that  are  not 
included  in  an  emissions  average. 
Under  the  1994  final  rule  ^owners  or 
operators  who  have  not  yet  submitted 
an  operating  permit  application  with  the 
information  specified  in  §  63.152(e) 
were  required  to  submit  by  December 
31, 1996,  an  implementation  plan  for  all 
points  not  included  in  an  emissions 
average.  The  proposed  amendments  to 
the  rule  to  eliminate  this  requirement 
specified  that  this  information  would  be 
provided  in  an  operating  permit 
application  or  as  otherwise  specified  by 
the  permitting  authority.  :,'... 

Allf  onunents  on  the  proposed    • 
amendments  supported  the  proposal  to 
remove  the  redundant  reporting 
requirement.  Commenters  also 
recommended  that  §  63.151(a)(2)  should 
be  revised  to  clarify  that  new  sources 
are  required  to  submit  an    .. 
implementation  plan  unless  an 
operating  permit  application  containing 
the  information  specified  in  §  63.152(e) 
has  been  submitted.  This  correction  was 
recommended  in  order  to  make  this 
paragraph  consistent  with  §  63.151(c) 
and  thereby  eliminate  the  potential  for 
misimderstandings.  The  EPA  agrees  that 
the  suggested  correction  of 
§  63.151(a)(2)  is  appropriate  and  this 
correction  is  included  in  the  final 
amendments  to  this  paragraph.  No 
editorial  revisions  were  suggested  for 
any  of  the  other  paragraphs  affected  by 
this  change  to  the  rule. 

Although  no  public  conmients  were 
received  requesting  revisions  to  other 
paragraphs  affected  by  this  group  of 
amendments,  the  EPA  has  also  corrected 
drafting  errors  in  proposed 
§  63.120(d)(2)  and  §  63.151(C).  In  today's 
amendments,  in  addition  to  revising 
§  63.120(d)(2)  to  remove  the  reference  to 
the  Implementation  Plan,  the  EPA  is 
revising  §  6i3.120(d)(2)  to  specify  that 
th^^monitoring  plan  for  storage  vessels 


complying  using  a  control  device  must 
be  submitted  as  part  of  the  Notification 
of  CompUanoe  Status.  The  rule 
amendments  proposed  on  August  26, 
1996,  required  that  the  monitoring  plan 
be  submitted,  but  did  not  specify  when 
the  monitoring  plan  had  to  be 
submitted.  The  need  to  specify  a 
submittal  date  was  inadvertently 
overlooked  when  the  revisions  to 
remove  the  implementation  plan 
requirement  were  considered.  Because 
the  monitoring  plan  specifies  the 
compliance  monitoring  requirements  for 
storage  vessels  complying  usiitg  a 
control  device,  the  EPA  considers  the 
Notification  of  Compliance  Status  to  be 
the  most  appropriate  report  for  this 
information.  This  correction  also  makes 
paragraph  §  63.120(d)(2)  consistent  with 
paragraph  §  63^120(d)(3)  which  requites 
that  the  operating  range  for  the 
monitored  parameter  be  reported  in  the 
Notification  of  Compliance  Status.  The 
EPA  also  made  minor  editorial  revisions 
to  §63:iSl(c)  to  improve  the 
organization  of  this  paragraph.  The 
specific  changes  made  were  to  remove 
redimdant  text  in  paragraph  (c)(1)  and 
to  redesignate  paragraph  (c)(l)(i)  as 
(c)(1).  Under  this  reorganized  structiire. 
paragraph  (c)(l)(ii)  is  no  longer 
reserved. 

The  other  proposed  changes  to 
remove  the  requirement  to  file  an 
implementation  plan  are  being  added  to 
the  final  rule  without  change.  Today's 
amendments  revise  all  provisions  that 
reqiiire  filing  of  implementation  plans 
by  December  31, 1996.  Some  provisions 
in  §§63.143.  ».146,  and  63.147  still 
refer  to  the  implementation  plan.  These 
sections  are  part  of  the  wastewater 
provisions  in  subpart  G  which  the  EPA 
anticipates  will  be  final  no  later  than 
December  31, 1996. 

2.  Associated  Changes  to  Rule, 
§63.100(i) 

In  the  August  notio6,  the  EPA 
pn^osed  to  revise  paragraph  (i)  to 
include  provisions  to  address  the 
assignment  of  dedicated  distillation 
units  and  clarify  that  the  assignment 
procedure  in  this  paragraph  applies  to 
distillation  imits  shared  among  several 
processes.  Revisions  were  also  proposed 
to  paragraph  (i)  to  clarify  the  wording  of 
the  requirement  to  reassess  the 
assignment  of  the  equipment  whenevw 
there  is  a  change  in  the  use  of  the 
equipment. 

Tcxiay's  amendments  include  these 
clarifying  changes  to  §63.100(i).  These 
changes  are  being  made  at  this  time 
because  it  is  not  practical  to  remove  the 
requirement  for  submittal  of 
implementation  plans  from  these 
provisions  without  also  finalizing  these 


changes;  Furthermore,  there  were  no 
adverse  or  editorial  comments  on  the 
proposed  revisions  to  paragraph  (i). 
Thus,  the  proposed  changes  to 
paragraph  (i)  are  being  added  to  the 
final  rule  without  change. 

B.  Timing  of  Compliance  Extension 
Requests 

The  April  22, 1994  rule  required  that 
requests  for  compliance  extensions  be 
submitted  one  year  prior  to  the 
otherwise  applicable  compliance  date. 
In  the  August  26, 1996  Federal  R^istn-, 
the  EPA  proposed  to  revise  this 
requirement,  which  is  in 
§63.151(a)(6)(i),  to  allow  submittal  of 
requests  up  to  120  days  prior  to  the 
compliance  date.  The  EPA  also 
proposed  to  add  a  new  paragraph  (iv)  to 
§  63.151(a)(6)  that  would  allow  requests 
during  the  last  120  days  before  the 
compliance  date  if  the  need  arose 
during  that  120  days  and  if  the  need  was 
due  to  circxmistances  beyond  the 
reasonable  control  of  the  owner  or 
operator.  All  comments  were  supportive 
of  these  proposed  amendments  and  of 
the  rationale  for  these  changes.  None  of 
the  comments  included 
recommendations  for  editorial  changes 
to  clarify  these  provisions.  Thus,  the 
proposed  amendments  are  being  added 
to  the  rule  without  change. 

One  commenter  did,  however, 
encourage  the  EPA  to  refrain  from 
taking  enforcement  actions  against 
appUcants  during  the  EPA's  review  of 
the  requested  compliance  extension. 
While  the  rule  is  silent  on  this  issue,  the 
EPA  will  bear  the  commenter's  concern 
in  mind  in  reviewing  such  appUcations. 
It  is  generally  not  the  EPA's  practice  to 
take  enforcement  action  against  a  soiuce 
that  has  timely  filed  an  extension 
request  until  the  request  has  been  acted 
on  negatively. 

C.  Correction  to  §  63.106(a) 

In  the  August  notice,  the  EPA 
proposed  to  correct  the  delegation  of 
authority  citation  in  §  63.106(a)  to 
reference  Section  112(1),  not  Section 
112(d),  of  the  CAA.  No  ccnnments  were 
received  on  this  proposed  change-  Thus, 
the  proposed  change  to  §  63.106(a)  is 
being  added  to  the  final  rule  without 
change. 

m.  Admimstrative  Requirements 

A.  Paperwork  Reduction  Act 

The  Office  of  N4anagement  and  Budget  - 
(OMB)  has  approved  the  information 
collection  requirements  contained  in  the 
rule  the  Provisions  of  the  Paperwork 
Reduction  Act,  44  U.S.C.  3501  et  seq. 
and  has  assigned  OMB  control  number 
2060-0282.  An  Information  Collection 
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Request  (ICR)  document  was  prepared 
by  EPA  (ICR  No.  1414.02)  and  a  copy 
may  be  obtained  from  Sandy  Farmer. 
OPPE  Regulatory  Information  Divisicm; 
U.S.  Environmental  Protection  Agency 
(2137):  401  M  St.,  S.W.;  Washington.  DC 
20460  or  by  calling  (202)  260-2740. 

An  Agency  may  not  conduct  qi 
sponsor,  and  a  person  is  not  required  to 
respond  to  a  coUection  of  information 
unless  it  displays  a  currently  valid  OMB 
control  number.  The  OMB  control 
numbers  for  EPA 's  regulations  are  listed 
in  40  CFR  part  9  and  48  CFR  Chapter 
15. 

The  changes  listed  in  this  Rule: 
Amendments  to  the  NESHAP  will  have 
no  impact  on  the  information  collection 
biirden  estimates  previously  made. 
Further,  the  changes  remove  redimdant 
reporting  requirement,  do  not  impose 
additioiial  ones,  and  appropriately 
revises  the  deadline  for  submitting 
compliance  extension  requests  for  this 
rule.  Consequently,  the  ICR  has  not  been 
revised  for  this  rule. 

B.  Executive  Order  12866  Review 

Under  Executive  Order  12866.  the 
EPA  must  determine  whether  the 
proposed  regulatory  action  is 
"significant"  and,  therefore,  subject  to 
OMB  review  and  the  requirements  of 
the  Executive  Order.  The  Order  defines 
"significant"  regiilatory  action  as  one 
that  is  likely  to  lead  to  a  rule  that  may: 

(1)  Have  an  annual  effect  on  the 
econcnny  of  $100  million  or  more  or 
adversely  affect  in  a  material  way  the 
economy,  a  sector  of 'the  economy, 
productivity,  competition.  )obs.  the 
environment,  public  health  or  safety  in  . 
State,  local,  or  tribal  governments  or 
communities; 

(2)  Create  a  serious  inconsistency  or 
otherwise  interfere  with  an  action  taken 
or  planned  by  another  agency; 

(3)  Materially  alter  the  budgetary 
impact  of  entitlements,  grants,  user  fees, 
or  loan  programs  or  the  rights  and 
obligations  of  recipients  thereof;  or 

(4)  Raise  novel  legal  or  policy  issues 
arising  out  of  legal  mandates,  the 
President's  priorities,  or  the  principles 
set  forth  in  the  Executive  Order. 

The  Hon  rule  promulgated  on  April 
22. 1994  was  considered  "significant" 
imder  Executive  Order  12866,  and  a 
regulatory  impact  analysis  was 
prepared.  The  amendments  issued  today 
remove  a  redundant  reporting 
requirement  and  revise  the  deadline  for 
submitting  compliance  extension 
requests  to  a  date  more  appropriate  for 
this  rule.  These  amendments  do  not  add 
any  new  control  requirements. 
Therefore,  this  regiilatory  action  is 
considered  "not  significant." 


C.  Regulatory  Flexibility 

The  EPA  has  determined  that  it  is  not 
necessary  to  prepare  a  regulatory 
flexibility  analysis  in  connection  with 
this  final  rule.  The  EPA  has  also 
determined  that  this  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities.  See 
the  April  22. 1994  Federal  Register  (59 
FR 19449)  for  the  basis  for  this 
determination.  The  changes  to  the  rule 
remove  a  reporting  requirement  and 
provide  ad(htioiial  time  to  request 
compliance  extensions.  Therefore,  the 
chaiiges  do  not  create  a  burden  for  any 
of  the  regulated  entities.  \ 

D.  Submissioit  to  Congress  and  the 
General  Accounting  Office 

Under  5  U.S.C  80l(aKl)(A).  as  added 
by  the  Small  Business  Regulatory 
Enforcement  Fairness  Act  of  1996.  the 
EPA  subinitted  a  report  containing  this 
rule  and  6ther  required  information  to 
the  U.S.  Senate,  the  U.S.  House  of 
Representatives,  and  the  Camptroller 
General  of  the  General  Accounting 
Office  prior  to  publication  of  the  rule  in 
today's  Federal  Register.  This  rule  is 
not  a  "major  rule"  as  defined  by  5 
U.S.C  804(2). 

E.  Unfunded  Mandates  Reform  Act 

Under  Section  202  of  the  Unfunded 
Mandates  Reform  Act  of  1995 
(Unfunded  Mandates  Act),  the  EPA 
miist  prepare  a  budgetary  impact 
statement  to  accompany  any  proposed 
ot  final  rule  that  includes  a  Federal 
mandate  that  may  result  in  estimated 
costs  to  State,  local,  or  tribal 
governments  in  the  aggregate  or  to  the* 
private  sector,  of  $100  millian  or  more. 
Under  Section  205,  the  EPA  must  select 
the  most  cost-efiiective  and  least 
burdensome  alternative  that  achieves 
the  objectives  of  the  rule  and  is 
consistent  with  statutory  requirements. 
Section  203  requires  the  EPA  to 
establish  a  plan  for  informing  and 
advising  any  small  governments  that 
may  be  significandy  or  uniquely 
impacted  by  the  rule. 

The  EPA  has  determined  that  the 
action  promulgated  today  does  not 
include  a  Federal  mandate  that  may 
result  in  estimated  costs  of  $100  million 
or  more  to  either  State,  local,  or  tribal 
governments  in  the  aggregate  or  to  the 
private  sector.  Therefore,  the 
requirements  of  the  Unfunded  Mandates 
Act  do  not  apply  to  this  action. 

List  of  Subjects  in  40  CFR  Part  83 

Environmental  protection.  Air 
pollution  control.  Hazardous 
substances,  Reporting  and 
recordkeeping  requirements. 


Dated:  November  27, 1996. 
Card  M.  Brawner. 
Administrator. 

Chapter  I,  Part  63  of  the  Code  of 
Federal  Regulations  is  amended  as 
follows: 

PART  63— (AMENDED] 

1.  The  authority  citation  for  Part  63 
continues  to  read  as  follows: 

AuthsrttT:  42  U.S.C  7401  et  seq. 

Subpart  F-^4atk>nal  Emission 
Standards  for  Oiganic  Hazardous  Air 
Pollutants  Fran  the  Sjmthetic  Organic 
Chemical  ManuCacturing  Industry 

2.  Section  63.100  is  amended  by 
revising  paragraph  (d)(3)(ii);  revising  the 
last  sentence  in  paragr^h  (g)(2)(iii); 
revising  the  last  sentence  of  paragraph 
(h)(2)(iv):  revising  paragraph  (i);  revising 
paragraph  (l)(3)(ii)(B);  revising  the 
second  and  third  sentences  in  {Muagraph 
(l)(4)(iii)  introductory  text  and  revising 
paragraph  (l)(4)(iii)(A);  and  revising 
paragraph  (m)(2)  to  read  as  follows: 

183.100    AppHciMHtyanrideelgnadonot 


(d)*  *  • 
.     (3)*   •  * 

(ii)  The  determination  of  applicability 
of  this  subpart  to  chemical 

manufacturing  process  units  that  are 
designed  and  operated  as  flexible 
operation  imits  shall  be  reported  as  part 
of  an  operating  permit  application  or  as 
otherwise  specified  by  the  permitting 
authority. 

•  •        *        *        • 

w  •  • 

(2)  •   •   '  ' 

(iU)  *  *  *  This  determination  shall  be 
reported  as  p>art  of  an  operating  permit 
application  or  as  otherwise  specified  by 
the  permitting  authority. 

•  •        •        •        • 

(h)*  •  • 

(2)*  •  • 

(Iv)  •  •  •  This  determination  shall  be 
reported  as  part  of  an  operating  permit 
application  or  as  otherwise  specified  by 
the  permitting  authority. 

•  •        •        •        • 

(i)  Except  as  provided  in  paragraph 
(i)(4)  of  this  section,  the  owner  or 
operator  shall  follow  the  procedures 
specified  in  paragraphs  (iMl)  through 
(i)(3}  and  (i)(5)  of  this  section  to 
determine  whether  the  vent(s)  from  a 
distillation  unit  is  part  of  the  source  to 
which  this  subpart  applies. 

(1)  Where  a  distillation  unit  is 
dedicated  to  a  chemical  manufactiiring 
process  imit,  the  distillation  column 
^lall  be  considered  part  of  that  r^mtnir^l 
manufacturing  process  imit. 
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(i)  If  the  chemical  manu&ctuiing 
process  unit  is  subject  to  this  subpart 
according  to  the  criteria  specified  in 
paragraph  (b)  of  this  section,  then  the 
distillation  unit  is  part  of  the  source  to 
which  this  subpart  appUes. 

(ii)  If  the  chemical  manufacturing 
process  unit  is  not  subject  to  this 
subpart  according  to  the  criteria 
specified  in  paragraph  (b)  of  this 
section,  then  the  distillation  unit  is  not 
part  of  the  soiirce  to  which  this  subpart 
applies. 

(2)  If  a  distillation  imit  is  not        .-  : 
dedicated  to  a  single  chemical 
manufacturing  process  unit,  then  the 
appUcability  of  this  subpart  and  subpart 
G  of  this  part  shall  be  determined 
according  to  the  provisions  in 
paragraphs  (i)(2)(i)  through  (i)(2Uiv)  of 
this  section. 

(i)  If  the  greatest  input  to  the 
distillation  unit  is  from  a  chemical 
manufactviring  process  imit  located  on 
the  same  plant  site,  then  the  distillation 
unit  shall  be  assigned  to  that  chemical 
manufacturing  process  unit. 

(ii)  If  the  greatest  input  to  the 
distillation  unit  is  provided  from  a 
chemical  manufacturing  process  unit 
that  is  not  located  on  the  same  plant 
site,  then  the  distillation  imit  shall  be 
assigned  to  the  chemical  manu&cturing 
process  unit  located  at  the  same  plant 
site  that  receives  the  greatest  amount  of 
material  from  the  distillation  imit. 

(iii)  If  a  distillation  unit  is  shared 
among  chemical  manufacturing  process 
units  so  that  there  is  no  single 
predominant  use  as  described  in 
pai^graphs  (i)(2)(i)  and  (i)(2)(ii)  of  this 
section,  and  at  least  one  of  those 
chemical  manufacturing  process  units  is 
subject  to  this  subpart,  the  distillation 
unit  shall  be  assigned  to  the  chemical 
manufacturing  process  unit  that  is 
subject  to  this  subpart.  If  more  than  one 
chemical  manufacturing  process  unit  is 
subject  to  this  subpart,  the  owner  or 
operator  may  assign  the  distillation  unit 
to  any  of  the  chemical  manufacturing 
process  units  subject  to  this  sub|>art 

(iv)  If  the  predominant  use  of  a 
distillation  unit  varies  from  year  to  year, 
then  the  applicability  of  this  subpart 
shall  be  determined  based  on  the 
utilization  that  occurred  during  the  year 
preceding  April  22, 1994.  This 
determination  shall  be  included  as  part 
of  an  operating  permit  application  or  as 
otherwise  specified  by  the  pennittiiig 
authority. 

(3)  If  tne  diemical  fiianiifiicturing 
process  unit  to  which  the  distillation 
unit  is  assigned  is  subject  to  this 
subpart,  then  each  vent  fit>m  the 
individual  distillation  unit  shall  be 
considered  separately  to  determine 
whether  it  is  a  process  vent  (as  defined 


in  §  63.101  of  this  subpart).  Each  vent 
that  is  a  process  vent  is  part  of  the 
source  to  whidi  this  subpart  applies. 

(4)  If  the  distillation  unit  is  part  of  one 
of  the  chemical  manufacturing  process 
units  listed  in  paragraphs  (i)(4)(i) 
through  (i)(4Hiii)  of  this  section,  then 
each  vent  from  the  individual 
distillation  imit  shall  be  considered 
separately  to  determine  whether  it  is  a 
process  vent  (as  defined  in  §  63.101  of 
this  subpart).  Each  vent  that^is  a  prc^ess 
vent  is  part  of  the  source  to  which  this 
subpart  applies: 

(i)  The  Aromex  imit  that  produces 
benzene,  toluene,  and  xylene; 

(ii)  The  unit  that  produces  hexane;  or 

(iii)  The  unit  that  produces 
cyclobexane. 

(5)  If  a  distillation  unit  that  was 
dedicated  to  a  single  chemical 
manufacturing  process  unit,  or  that  was 
part  of  a  chemical  manufacturing  unit 
identified  in  paragraphs  (i)(4)(i)  through 
(iK4)(iii)  of  this  section,  begins  to  serve 
another  chemical  manufacturing  process 
unit,  or  if  applicabiUty  was  determined 
under  the  provisions  of  paragraphs 
(i)(2)(i)  through  (i)(2)(iv)  of  this  section 
and  there  is  a  change  so  that  the 
predominant  use  may  reasonably  have 
changed,  the  owner  or  operator  shall 
reevaluate  the  applicability  of  this 
subpart  to  the  distillation  unit. 


*           * 

0)* 

• 

•        •        • 
• 

(3)* 

• 

• 

(ii)* 

* 

• 

(B)  Changes  that  meet  the  criteria  in 
§63.151(j)  of  subpart  G  of  this  part, 
unless  the  information  has  been 
submitted  in  an  operating  permit 
appUcation  or  amendment; 

(4)*  •  • 

(iii)  •  *  •  A  change  to  an  existing 
chemical  manufacturing  process  unit 
shall  be  subject  to  the  reporting 
requirements  for  existing  sources, 
including  but  not  limited  to,  the  reports 
Usted  in  paragraphs  (l)(4)(iii)(A)  through 
(E)  of  this  section  if  the  change  meets 
the  criteria  specified  in  §  63.118(g),  (h). 
(i),  or  (j)  of  subpart  G  of  this  part  for 
process  vents  or  the  criteria  in 
§  63.155(i)  or  (j)  of  subpart  G  of  this  part. 
The  applicable  reports  include,  but  are 
not  limited  to: 

(A)  Reports  specified  in  §63.151(1) 
and  (j)  of  subpart  G  of  this  part,  unless 
the  information  has  been  submitted  in 
an  operating  permit  appUcation  or 
amendment; 


for  emission  points  included  in  an 
emissions  average  or  §  63.151(j)(l)  or 
subpart  G  of  this  part  for  emission 
points  not  in  an  emissions  average, 
unless  the  compliance  schedule  has 
been  submitted  in  an  operating  permit 
application  or 'amendment. 

3.  Section  63.102  is  amended  by 
revising  paragraph  (c)  introductory  text 
and  removing  and  reserving  paragraph 
(cK2)  to  read  as  follows: 

$63,102    Qwwrl  rtandids. 

***** 

(c)  Eadi  owner- or  operator  of  a  source 
subject  to  this  subpart  shall  obtain  a 
permit  under  40  CFR  part  70  or  part  71 
from  the  appropriate  permitting 
authority  by  the  date  determlneid  by  40 
CFR  part  70  or  part  71,  as  appropriate. 

(2)  [Reserved! 

•        •        *        •       * 

4.  Section  63.106  is  amended  by 
revising  paragraph  (a)  to  read  as  follows: 

f  63.106    Delegation  of  authority. 

(a)  In  delegating  implementation  and 
enforcement  authority  to  a  State  under 
Section  112(1)  of  the  CAA,  the 
authorities  contained  in  paragraph  (b)  of 
this  section  shall  be  retained  by  the 
Administrator  and  not  transferred  toa** 
State. 


Subpart  G — National  Emission 
Standards  for  Organic  Haiarcious  Air 
Pollutants  From  the  Synthetic  Organic 
Chemical  lyianufacturing  Industry  for 
Process  Vents,  Storage  Vessels, 
Transfer  Operations,  and  Vlfastswater 

5.  Section  63.110  is  amended  by 
revising  paragraphs  (e)(2)(ii) 
introductory  text  and  (f)(4)(ii)  to  read  as 
follows: 

§63.110    AppUcabHity. 


(m)  •  •  * 

(2)  The  compliance  schedule  shall  be 
submitted  with  the  report  required  in 
§  63.151(i)(2)  of  subpart  G  of  this  part 


4e)  •  •  • 

(2)  •  *  • 

(ii)  The  owner  or  operator  shall 
submit,  no  later  than  four  months  before 
the  applicable  compliance  date 
specified  in  §  63.100  of  subpart  F  of  this 
part,  a  request  for  a  case-by-case 
determination  of  requirements.  The 
request  shall  include  the  information 
specified  in  paragraphs  (e)(2)(ii)(A)  and 
(e)(2Hii)(B)  of  this  section. 
•        •        *        •        • 

(4)  •   '   * 

(il)  The  owner  or  operator  may 
subniit,  no  later  than  four  months  before 
the  applicable  compliance  date 
specified  in  §  63.100  of  subpart  F  of  this 
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part,  infacmation  demonstrating  how 
compliance  with  40  CFR  Part  61 , 
subpart  F,  will  also  ensure  compliance 
with  this  subpart.  The  information  shall 
include  a  description  of  the  testing, 
monitoring,  reporting,  and 
recordkeeping  that  v^  be  performed. 
•       •    '•.«••       • 

6.  Section  ^3.117  is  amended  by 
revising  the  last  senteixce  in  paragraph 
(e)  to  nad  as  follows: 

183.117    Process  vents  provMofw— 
reporting  and  rscordkaeplrtg  requirements 
for  group  and  TRE  determinations  and 


(e)  *  •  •  The  Administrator  will 
specify  appropriate  reporting  and 
recordkeeping  requirements  as  part  of 
the  review  of  the  p>ermit  appUcadon  or 
by  other  appropriate  means. 
•        •        •        •        • 

7.  Section  63.120  is  amended  by 
revising  the  introductory  text  of 
paragraph  (d)(2),  revising  paragraph 
(d)(2)(i),  and  revising  the  first  sentence 
in  paragraph  (d)(3)(iTto  read  as  follows: 

163.120    Storage  vessel  provlstens 
prooedurss  to  determine  compliance. 

(d)  •  •  • 

(2)  The  owner  or  operator  shall 
submit,  as  part  of  the  Notification  of 
Compliance  Status  required  by  §63.151 
(b)  of  this  subpart,  a  monitoring  plan 
containing  the  information  specified  in 
paragraph  (d)(2)(i)  of  this  section  and  in 
either  (d)(2)(u)  or  (d)(2)(ui)  of  this 
section. 

(i)  A  description  of  the  parameter  or 
parameters  to  be  monitored  to  ensiue 
that  the  control  device  is  being  properly 
operated  and  maintained,  an 
explanation  of  the  criteria  used  for 
selection  of  that  parameter  (or 
parameters),  and  the  frequency  with 
which  monitoring  will  be  performed 
(e.g.,  when  the  liquid  level  in  the 
storage  vessel  is  being  raised);  and 
either 


(3) 


•   •  • 


(i)  The  operating  range  for  each 
monitoring  parameter  identified  in  the 
monitoring  plan..  *  *  • 

8.  Section  63.122  is  amended  by 
removing  and  reserving  paragraph  (a)(2) 
and  revising  paragraph  (b)  to  read  as 
follows: 


163.122    Storage 


(a)  •  •  • 
(2)  [Reserved] 


(b)  An  owner  or  opoator  who  elects 
to  comply  with  $  63.119(e)  of  this 
subpart  by  using  a  closed  vent  system 
and  a  control  device  other  than  a  ilare 
shall  submit,  as  part  of  the  Monitoring 
Plan,  the  information  specified  in 
§e3.120(d)(2)(i)  of  this  subpart  and  the 
information  specified  in  either 
S  63.120(d)(2)(ii)  of  this  subpart  or 
§  63.120(d)(2)(iii)  of  this  subpart 

^  A  A  A  ^  *  '  *  " 

163.123    [Amsndsdl  . '1 

9.  Section  63.123  is  amended  by 
removing  and  reserving  paragraph  (b). 

10.  Section  63.128  is  amended  by 
revising  the  introductory  text  in 
paragraph  (h)(1),  and  revising 
paragraphs  (h)(2)  and  (h)(3)  to  read  as 
follows: 

f  63.128   Ttanafsf  operatlona  previstena 
test  methods  and  procedures. 

(h)  •  •  • 

(1)  The  owner  or  operator  shall 
prepare,  as  part  of  the  Notification  of 
Compliance  Status  required  by 
§63.1S2(b)  of  this  subpart,  a  design 
evaluation  that  shall  dociunent  that  the... 
control  device  being  used  achieves  the 
required  control  efficiency  during 
reasonably  expected  maximum  loading 
conditions.  This  documentation  is  to 
include  a  description  of  the  gas  stream 
which  enters  the  control  device, 
including  flow  and  organic  HAP 
content,  and  the  information  specified 
in  paragraphs  (h)(l)(i)  through  (h)(l)(v) 
of  this  section,  as  applicable. 

(2)  The  owner  or  operator  shaU 
submit,  as  part  of  the  Notification  of 
CompUance  Status  required  by 

§  63.152(b)  of  this  subpart,  the  operating 
range  for  each  monitoring  parameter 
identified  for  each  control  device.  The 
specified  opeftting  range  shall  represent 
the  conditions  for  whicii  the  control 
device  can  achieve  the  98-percent-or- 
greater  emission  reduction  required  by 
§  63.126(b)(1)  of  this  subpart. 

(3)  The  owner  or  operator  shall 
monitor  the  parameters  specified  in  the 
Notification  of  CompUance  Status 
required  in  §  63.152(b)  of  this  subpart  or 
operating  permit  and  shall  operate  and 
maintain  the  control  device  such  that 
the  monitored  parameters  remain  within 
the  ranges  specified  in  the  Notification 
of  CompUance  Status,  except  as 
provided  in  §§  63.152(c)  and  63.152(f)  of 
this  subpart. 

11.  Section  63.129  is  amended  by 
revising  the  last  sentence  in  paragraph 
(b):  and  revising  paragraphs  (e)  and  (f) 
to  read  as  follows:  -•  •  -  ^ 


163.129    Transfer  operations  provisions— 
rsporHng  and  rscordkssping  for 
performance  tests  and  notiflcalion  of 
compUancs  atstus. 

•  •       *        •        •' 

(b)  •  *  •  The  Administrator  will 
specify  appropaate  reporting  and 
recordkeeping  requirements  as  part  of 
the  review  of  the  permit  appUcation  or 
by  other  appropriate  means. 

•  *        •        •        • 

(e)  An  owner  or  operator  meeting  the 
requirements  of  §  63.128(h)  of  this 
subpart  shall  submit,  as  part  of  the 
Notification  of  CompUance  Status 
required  by  §  63.152(b)  of  this  subpart, 
the  information  specified  in 

§  63.128(h)(1)  of  this  subpart. 

(f)  An  owner  or  operator  meeting  the 
requirements  of  §  63.128(h)  of  this 
subpart  shall  submit,  as  part  of  the 
Notification  of  CompUance  Status 
required  by  §  63.152(b)  of  this  subpart, 
the  operating  range  for  each  monitoring 
parameter  identified  for  each  control 
device. 

12.  Section  63.151  is  amended  by  - 
revising  the  heading  of  the  section; 
revising  paragraph  (a)(2);  revising 
paragraph  (a)(6)(i)  and  adding  a  new 
paragraph  (a)(6)(iv);  adding  a  new 
paragraph  (a)(7);  revising  paragraphs  (c) 
introductory  text  and  (c)(1);  revising 
paragraph  (d)(8)(i);  revising  the 
introductory  text  in  paragraph  (e)  and 
revising  paragraph  (e)(1);  revising 
paragraph  (e)(3);  revising  the 
introductory  text  in  paragraph  (f); 
revising  paragraph  (g)(1);  revising 
paragraph  (h);  and  revising  paragraph  (j) 
to  read  as  follows: 

§63.151    hUtM  Notification. 

(a)  *  *  ' 

(2)  An  Implementation  Plan  for  new 
sources  subject  to  this  subpart  or  for 
emission  points  to  be  included  in  an 
emissions  average,  imless  an  operating 
permit  appUcation  has  been  submitted 
prior  to  the  date  the  Implementation 
Plan  is  due  and  the  owner  or  operator 
has  elected  to  include  the  information 
specified  in  §  63.152(e)  in  that 
appUcation.  The  submittal  date  and 
contents  of  the  Implementation  Plan  are 
specified  in  paragraphs  (c)  and  (d)  of 
this  section. 
•        *        •        *        * 

(6)  •   •   • 

(i)  For  purposes  of  this  subpart,  a 
request  for  an  extension  shall  be 
submitted  to  the  permitting  authority  as 
part  of  the  operating  permit  appUcation 
or  as  part  of  the  Initial  Notification  or 
as  a  separate  submittal.  Requests  for 
extensions  shall  be  submitted  no  later 
than  120  days  prior  to  the  compliance 
dates  specified  in  §63.100(k)(2). 
$63.100(1)(4),  and  §63.100(m)  of 
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subpart  F  of  this  part,  except  as 
provided  for  in  paragraph  (a)(6)(iv)  of 
this  section.  The  dates  specified  in 
§  63.6(i)  of  subpart  A  of  this  part  for 
submittal  of  requests  for  extensions 
shall  not  apply  to  sources  subject  to  this 
subpart  G. 

•  •        •        *        • 

(iv)  An  owner  or  operator  may  submit 
a  compliance  extension  request  after  the 
date  specified  in  paragraph  (a)(6)(i)  of 
this  section  provided  the  need  for  the 
compliance  extension  arose  after  that 
date  and  before  the  otherwise  applicable 
compliance  date,  and  the  need  arose 
due  to  circumstances  beyond  reasonable 
control  of  the  owner  or  operator.  This 
request  shall  include,  in  addition  to  the 
information  in  paragraph  (a)(6)(ii)  of 
this  section,  a  statement  of  the  reasons 
additional  time  is  needed  and  the  date 
when  the  owner  or  operator  first  learned 
of  the  problem. 

(7)  The  reporting  requirements  for 
storage  vessels  are  located  in  §63.122  of 
this  subpart. 

•  *        •        •        * 

(c)  Each  owrner  or  operator  of  an 
existing  source  with  emission  points 
that  will  be  included  in  an  emissions 
average  or  new  source  subject  to  this 
subpart  must  submit  an  Implementation 
Plan  to  the  Administrator  by  the  dates 
specified  in  paragraphs  (c)(1)  and  (c)(2) 
of  this  section,  unless  an  operating 
permit  application  accompanied  by  the 
information  specified  in  §  63.152(e)  of 
this  subpart  has  been  submitted.  The 
Implementation  Plan  for  emissions 
averaging  is  subject  to  Administrator 
approval 

(1)  Each  owner  or  operator  of  an 
existing  source  subject  to  this  subpart 
who  elects  to  comply  with  §  63.112  of 
this  subpart  by  using  emissions 
averaging  for  any  emission  points,  and 
who  has  not  submitted  an  operating 
permit  application  accompanied  by  the 
information  specified  in  §  63.152(e)  of 
this  subpart  at  least  18  months  prior  to 
the  compliance  dates  specified  in 
§  63.100  of  subpart  F  of  this  part,  shall 
develop  an  Implementation  Plan  for 
emissions  averaging.  For  existing 
sources,  the  Implementation  Plan  for 
those  emission  points  to  be  included  in 
an  emissions  average  shall  be  submitted 
no  later  than  18  months  prior  to  the 
compliance  dates  in  §  63.100  of  subpart 
F  of  this  part. 

•  •      .  •        *        *  .     ;* 

(d)  *  •  •  -  -^ 

(8)  •  •  • 


(i)  The  information  used  to  determine 
whether  the  wastewater  stream  is  a 
Croup  1  or  Group  2  wastewater  stream. 

•  *        *        •        * 

(e)  An  owner  or  operator  expressly 
referred  to  this  paragraph  shall  report, 
in  an  Implementation  Plan,  operating 
permit  application,  or  as  otherwise 
specified  by  the  permitting  authority, 
the  information  listed  in  paragraphs 
(e)(1)  through  (e)(5)  of  this  section. 

(1)  A  list  designating  each  emission 
point  complying  with  §§63.113  through 
63.149  of  Uiis  subpart  and  whether  eadi 
emission  point  is  Group  1  or  Group  2, 
as  defined  in  §  63.111  of  this  subpart. 
***** 

(3)  A  statement  that  the  compliance 
demonstration,  monitoring,  inspection, 
recordkeeping,  and  reporting  provisions 
in  §§63.113  through  63.149  of  this 
subpart  that  are  applicable  to  each 
emission  point  will  be  implemented 
beginning  on  the  date  of  compUance. 

•  •        *        •        • 

(f)  The  owner  or  operator  who  has 
been  directed  by  any  section  of  this 
subpart  that  expressly  references  this 
paragraph  to  set  unique  monitoring 
parameters  or  who  requests  approval  to 
monitor  a  different  parameter  than  those 
listed  in  §  63.114  for  process  vents, 

§  63.127  for  transfer,  or  §  63.143  for 
process  wastewater  of  this  subpart  shall 
submit  the  information  specified  in 
paragraphs  {f)(l),  (f)(2),  and  {f)(3)  of  this 
section  with  the  operating  permit 
application  or  as  otherwise  specified  by 
the  permitting  authority. 
***** 

(g)  *  •  • 

(1)  Requests  shall  be  included  in  the 
operating  permit  application  or  as 
otherwise  specified  by  the  permitting 
authority  and  shall  contain  the 
information  specified  in  paragraphs 
(g)(3)  through  (g)(5)  of  this  section,  as 
appUcable. 

•  *        *        *        • 

(h)  The  owner  or  operator  required  to 
prepare  an  Implementation  Plan,  or 
otherwise  required  to  submit  a  report, 
under  paragraph  (c),  (d),  or  (e)  of  this 
section  shall  also  submit  a  supplement 
for  any  additional  alternative  controls  or 
operating  scenarios  that  may  be  used  to 
achieve  compliance. 
***** 

(j)  The  owner  or  operator  of  a  source 
subject  to  this  subpart,  for  emission 
points  that  are  not  included  in  an 
emissions  average,  shall  report  to  the 


Administrator  imder  the  circumstances 
described  in  paragraphs  (i)(l),  (j)(2),  and 
(j)(3)  of  this  section  unless  the  relevant 
information  has  been  included  and 
submitted  in  an  operating  permit 
application  or  amendment,  or  as 
otherwise  specified  by  the  permitting 
authority,  llie  information  shall  be 
submitted' within  180  calendar  days 
after  the  change  is  made  or  the 
information  regarding  the  change  is 
known  to  the  source.  The  update  may  be 
submitted  in  the  next  Periodic  Report  if 
the  change  is  made  after  the  date  the 
Notification  of  Compliance  Status  is 
due. 

(1)  Whenever  a  deliberate  change  is 
made  such  that  the  group  status  of  any 
emission  point  changes.  The 
information  submitted  shall  include  a 
compliance  schedule  as  specified  in 

§  63.100  of  subpart  F  of  this  part  if  the 
emission  point  becomes  Group  1. 

(2)  Whenever  an  owner  or  operator 
elects  to  adiieve  compliance  with  this 
subpart  by  using  a  control  technique 
other  than  that  previously  reported  to 
the  Administrator  or  to  the  permitting 
authority,  or  plans  to  monitor  a  different 
parameter,  or  operate  a  control  device  in 
a  manner  other  than  that  previously 
reported. 

(3)  Whenever  an  emission  point  or  a 
chemical  manufactiiring  process  unit  is 
added  to  a  source,  a  written  addendum 
to  the  information  submitted  under 
paragraph  (e)  of  this  section  containing 
information  on  the  new  emission  point 
shall  be  submitted. 

13.  Section  63.152  is  amended  by 
revising  paragraph  (a)(2):  revising 
paragraph  (c)(4)(ii);  removing  paragraph 
(c)(5)(ii)(F);  and  revising  the 
introductory  text  in  paragraph  (e)  to 
read  as  follows: 

§63.152    General  reporting  and  continuous 
records. 


(a)  *  •  • 

(2)  An  Implementation  Plan  described 
in  §  63.151(c),  (d),  and  (e)  of  this  subpart 
for  existing  sources  with  emission 
points  that  are  included  in  an  emissions 
average  or  for  new  sources. 
***** 

(c)  •  •  • 
(4)  *  •  • 

(ii)  Any  supplements  required  imder 
§63.151(1)  and  (j)  of  this  subpart. 
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(e)  An  owner  or  operator  subject  to 
this  subpart  shall  submit  the 
information  specified  in  paragraphs 
(e)(1)  through  (e)(4)  of  this  section  with 
the  operating  permit  application  or  as 
otherwise  specified  by  the  permitting 
authority,  llie  owner  or  operator  shall 
submit  written  updates  as  amendments 
to  the  operating  permit  application  on 
the  schedule  and  imder  the 
circumstances  described  in  §  63.151(j)  of 
this  subpart.  Notwithstanding,  if  the 
owner  or  operator  has  an  operating 
permit  under  40  CFR  part  70  or  71,  the 
owner  or  operator  shall  follow  the 
schedule  and  format  required  by  the 
permitting  authority. 
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Title  3— 

The  President 


Presidential  Documents 


Proclamation  6962  of  Decembo-  2,  1996 

To  Implement  the  United  States-Israel  Agreement  on  Trade 
in  Agricultural  Products 


By  die  President  of  tiie  United  States  of  America 

A  Prodamatirai 

1.  On  y^ril  22.  1985,  the  United  States  entered  into  the  Agreement  on 
the  Establishment  of  a  Free  Trade  Area  between  the  Government  of  the 
United  States  of  America  and  the  Government  of  Israel  ("the  FTA  Agree- 
ment"), approved  by  the  Congress  in  the  United  States-Israel  Free  Trade 
Area  Implementation  Act  of  1985  ("the  FTA  Act")  (19  U^.C.  2112  note). 

2.  The  United  States  and  Israel  acknowledge  that  they  have  differing  intMpre- 
tations  as  to  the  meaning  of  certain  rights  and  obligations  in  the  FTA 
Agreement,  in  particular  with  respect  to  market  access  for  certain  United 
States  agricultural  products.  In  order  to  maintain  the  general  level  of  recip- 
rocal and  mutually  advantageous  concessions  with  respect  to  agricultural 
trade  with  Israel,  on  November  4,  1996,  the  Government  of  the  United 
States  entered  into  an  agreement  with  the  Government  of  Israel  concerning 
certain  aspects  of  trade  in  agricultural  products,  effective  December  4,  1996, 
through  December  31, 2001  ("the  1996  Agreement"). 

3.  Section  4(b)  of  the  FTA  Act  provides  that,  whenever  the  President  deter- 
mines that  it  is  necessary  to  maintain  the  general  level  of  reciprocal  and 
mutually  advantageous  concessions  with  respect  to  Israel  provided  for  by 
the  FTA  Agreement,  the  President  may  proclaim  such  withdrawal,  suspen- 
sion, modification,  or  continuance  of  any  duty,  or  such  continuance  of 
existing  duty-finse  or  excise  treatment,  or  such  additional  duties  as  the  Presi- 
dent determines  to  be  required  or  appropriate  to  carry  out  the  FTA  Agree- 
ment. 

4.  Pursuant  to  section  4(b)  of  the  FTA  Act,  I  have  determined  that  it  is 
necessary,  in  order  to  maintain  the  general  level  of  reciprocal  and  mutually 
advantageous  concessions  with  respect  to  Israel,  to  provide  through  the 
close  of  December  31,  2001,  access  into  the  United  States  customs  territory 
for  specified  quantities  of  certain  agricultural  products  of  Israel  free  of 
duty  or  certain  fees  or  other  import  charges. 

5.  Section  604  of  the  Trade  Act  of  1974  (19  U.S.C.  2483)("the  1974  Act"), 
authorizes  the  President  to  embody  in  the  Harmonized  Tariff  Schedule  of 
the  United  States  ("HTS")  the  substance  of  the  relevant  provisions  of  that 
Act,  and  of  other  acts  affiecting  import  treatment,  and  actions  thereunder, 
including  the  removal,  modification,  continuance,  or  imposition  of  any  rate 
of  duty  or  other  import  restriction. 

NOW,  THEREFORE,  I,  WILLIAM  J.  CLINTON,  President  of  the  United  States 
of  America,  acting  under  the  authority  vested  in  me  by  the  Constitution 
and  the  laws  of  the  United  States,  including  but  not  limited  to  section 
4  of  the  FTA  Act  and  section  604  of  the  1974  Act,  do  hereby  proclaim: 

(1)  In  order  to  implement  aspects  of  the  1996  Agreement  with  the  Govern- 
ment of  Israel  concerning  certain  aspects  of  trade  in  agricultural  products, 
the  HTS  is  modified  as  provided  in  the  Aimex  to  this  proclamation. 
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(2)  Any  provisions  of  previous  proclamations  and  Executive  ordera  that 
are  inconsistent  with  the  actions  lakeo.  in  this  proclamation  are  superseded 
to  the  extent  of  such  inconsistency. 

(3)  The  modifications  to  the  HTS  made  by  the  Annex  to  this  proclamation 
shall  be  effective  with  respect  to  goods  entered,  or  withdrawn  from  warehouse 
for  consumption,  on  or  after  the  dates  set  forth  in  such  Annex,  and  the 
tariff  treatment  set  forth  therein  shall  be  effective  as  provided  in  sucl^ 
Annejrthrough  December  31. 20Q1. 

IN  WITNESS  WHEREOF.  I  have  hereunto  set  my  hand  this  second  day 
of  December,  in  the  year  of  our  Lord  nineteen  hundred  and  ninety-six. 
and  of  the  Independence  of  the  United  States  of  America  the  two  hundred 
and  twenty-first. 
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TBf?OBAXT  MODinCAnOM  TO  THE  HAINOnZED  TARIFF  SCBBSOLE 

OF  THE  mnriD  staiis  to  zMFUMnrr  tbi  uaxBosT 

WITH  ISKAXL  OatKiMBim  COOkSa  ASFICTS  OF  TRADE 
Zl  ACtXCDLrOML  FIOOOCTS 

■  1^  . 

»^f«et<^  with  r»«»ei:  to  moadM   «nf  r««I.  ar  withdtmim   fra«  iMMliBiMB  for 

eB««»t.tlim  an  ar  ^ttmr   l>«e.rf^r  4   199<.  th*  iUXM6ix«d  Tariff  SchkduU  of 
tho  Onltod  StaCM  CHTS")  U  aedlflod  as  follows: 

■  1.  Subhoadinst  0401.30.73,  0403. fO. 78  and  0405.10.20  ara  aach  aodlflad  by 
■;.  insartlng  in  tha  Rataa  of  Duty  l-Spadal  subceltan  tha  axprasalen  "Saa 
4  »«08.04.01  (IL)". 

2.  Subhaadln^a  0402. 10. SO  and  0402.21.25  ara  aach  aedlflad  by  Inaortlns  ^ 
tha  lataa  of  Duty  1-Spaelal  siAeolun  tha  axprasaioa  *Saa  9908.04.03  (XI^*. 


3.  Subhaadlncs  0406.10. 


0406.10.58. 
0406.20.39. 
0406.20.75. 
0406.30.28, 
0406.30.71, 
0406.40.70, 
0406.90.48, 
0406.90.88, 


0406.10.68, 
0406.20.48, 
0406.20.79, 
0406.30.38, 
0406.30.75, 
0406.90.12, 
0406.90.54. 
0406.90.92, 


08.  0406.10.18.  0406.10.21.  0406.10.38.  0406.10.41, 

0406.10.78.  0406.10.88.  0406.20.28.  0406.20.33. 
0406.20.53.  0406.20.63.  0406.20.67.  0406.20.71. 
0406.20.83.  0406.20.87.  0406. 20. 91  .-0406.30. 18. 
0406.30.48.  0406.30.53.  0406.30.63.  0406.30.67. 

0406.30.79.  0406.30.83.  0406.30.87.  0406.30.91. 
0406.90.18.  0406.90.32.  0406.90.37.  0406.90.42. 
0406.90.68,  0406.90.74,  0406.90.78,  0406.90.84, 
0406.90.94,  0406.90.97  and  1901.90.36  ara  aach 


■odifiad  by  insartlng  In  tha  Rataa  of  Duty  1-Spaclal  subcoluan  tb»   axpraaslon 
•Sao  9908.04.05  (XL)". 

4.  Subhaadlnsa  1202.10.80,  1202.20.80,  2008.11.35  and  2008.11.60  ara  aach 
Bodlfiad  by  Inaartins  in  tha  Rataa  of  Duty  1-Spaclal  subcolunn  tbm   azprasalon 
-Saa  9908.12.01  (XL)". 

5.  Subhaadlng  2105.00.20  is  Bodifiad  by  insarting  in  tha  Rataa  of  Duty  1- 
Spacial  subeoluon  tha  axpraislon  'Saa  9908.21.01  (XL)'. 

6.  Maw  subehaptar  VIII,  with  tha  netas  and  tariff  provisions  sat  for^  balow. 
ia  insartad  at  tRa  and  of  ehaptar  99: 


vtll 

TSMMtT  NODiriCkTIOSt  IffT«M,inB  PUMUMff  TO 

wn  lauiL  cesenaist  cbitaib  mkcts 
or  TMM  II  aanouLiuuL  msduct* 


yj^jBtn 


IkU  wtirliyrtr  «nulfw  mp>ffv  seatflMtlate  of  th*  prwlslw*  af  tlM  tariff  MhaaM*  wuMli 
pvMMit  to  tiM  Unitad  ttatM'  uri— it  itltli  Itraal  canearnlns  cartaln  ■■sitw  af  traS*  In  airlcultiral 
praducta,  datad  ■uniair  «,  MM.    >fadurti  af  laraal  adflMa  far  banaffta  af  tka  nn— it  atan 
lapartad  Inta  tha  cuatasa  tafritary,  «id  dMcrlbad  In  tka  pravtalwa  af  tkia  ai^glii^taf  far  i*lch 
«MKlutt«a  (lalta  ara  praaerlbad  alam  iritk  rataa  af  duty  foUouad  by  tlw  ayitel  ■(Il>>  ara  karain 
pravidad,  ara  aubjact  ta  duty  widw  Ilia  provlalana  and  at  t»ta  rataa  aat  farth  in  tfcia  iitirtinitar  in  (lay 
af  tha  rataa  pravidad  tharafar  In  <iipiiri  1  thrau»  fT  in  rataa  af  duty  aaltam  1  ahan  antarad  in 
quMtltiaa  that  ara  ulthin  tha  Halts  pra»ldid  in  thia  attehaptar.    SotiHtkatandlni  qwta  praviaiana 
atiaiaara  in  tha  tariff  acfcadula.  atiflMa  praducta  af  laraal  iball  ba  panMttad  ta  aniar  tha  ttritad 
•tataa  ta  tha  astani  and  at  tha  Aity  rataa  barain  prawldwl.    sa  toadi  antarad  latdar  tha  quantltttlM 
lialta  aat  farth  in  thia  w^riiiptar  ahall  ba  cawwad  ward  mtr  auau  ar  taHff>rata  9»tt  piaitdad  far 
aueh  paadi  atandiari  in  tha  tariff  achaduU.    Sa  athar  prafarantial  tariff  traatMnt  pravidad  far 
aUwOiri  in  tha  tarlM  achadula  *all  ba  affardid  ta  sm*  dMcribad  in  tha  pravialant  af  thia 
aiteh^tar.    Urtlaaa  afharwiaa  pra»ldid.  tha  provialana  and  nacaa  In  thia  aUirhiptar  ara  affaetiwi  aa  ta 
aueh  praducM  af  laraal  that  ara  antarad.  m'  •IthdraMi  fraa  aarihauaa  far  canaii^ian,  m  ar  aftar 
Diiwaar  «,  19M.  and  thrai«h  tha  claaa  af  liffcir  SI.  tm,  aftar  idiidi  data  thia  aifchaptar  ahall 
caaaa  ta  apply  ta  «w  aaada  antarad  aftar  that  data. 

Mharavar  taadi  ara  dMcHbatf  by  a  praviaian  af  thia  ai^chiptar  and  ncirdid  a  tal^arary  aadlf  Icatian  af 
tha  otharwiaa  ipplleaMa  duty  ar  «mu  traataant  fraa  chaptara  1  thrsHgi  97  af  this  achadula,  tha 
iipiftlt^  laaaar.  In  tha  ahsanca  af  ipacific  Inatruetiana  pravldint  aHMnHss.  ■holt  ba  tha  cpptipriata 
Btatlatlcal  rapartlnp  iu*ar  far  tha  baaia  pravlalan  (tha  appraprlata  praviaian  far  alaaalf  Icatian 
purpaaaa  In  chaptara  1  thrauih  fTi  praesdid  by  tha  appraprlata  atahaadii*  nster  frM  thia  «*chiptar. 
rar  ctatiatlcsl  purpaaaa.  bath  tha  baaia  praviaian  statiaticat  rapartinp  iw*ar  and  tha  appllcaMa 
aU«taadti«  Mskar  frca  thia  aitehiptar  ahall  ba  callaetad«y  tha  Unltad  ttataa  liraaH  af 


^ 
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jr.. 


AHHBX  (con.) 


S.    TIM  ag^raflst*  <Mntlty  of  iMtttr.  Ml  frwh  «•  Mur  trmm<mfMim0mrm  partmt  b,  wlAt  tf 


«. 


Effifltf  in  tiiia  mu  ihall  mt 


Ow.  4-«M.  31.  19M 
Calandv  yMr  1997 
CtlOTdM-  yMT  199* 
Cilandw  yMT  1999 
Calandkr  yMT  2000 
C*(«ndH>  y«M- 2001 


tlit«antltir  I 


^ 


Btf  (ad  M«M. 


^„.;* 


,*>•: 


300,000 
319,000 

331,000 
347,000 


Th«  awrciK*  <vantlty  of  4r1«d  Bilk,  iMtlMr  or  not  contofnif*  «»«,  ™,r  or 
tfwt  aro  •liilblt  products  of  loraol  ontorod  widor  MMoodliM  9900.04.03  AtIm 
tkU  noto  ahoU  not  oiieaod  tho  «MMlty  apoeiftod  bolo».  **"•«*•"  •""• 


toning  aottor, 
porlod  apaclflad  tn 


Doe.  4-Ooc.  31.  1«9» 
Calondar  yoor  1997 
Calandar  ywr  1990 
Calandar  ywr  1999 
Calandar  ywr  2000 
Calandw-  ywr  2001 


Tho  aggratato  quantity  of 

widar  auMiaading  9900.04.0S  durli 
apacif iod  boloM. 


,    1,000,000 

:.  1,030.000 

.   .1,0*1,000 
1«09S,000  • 

^ '^:i,ia»,ooo 
i,Me.ooo 

I  sitetltutaa  for  chooso  that  aro  olifiMo  products  of  larwl  antorod 
ny  porfod  apadffad  In  tlila  noto  akoU  net  oieoad  tHa  ^Mntfty^ 


Ow.  4-eoc.  31,  19H 
■Calondar  yoor  1997 
Calondar  yoar  1990 
Calandar  ywr  1999 
Calandar  yaar  2000 
Calandar  yoar  2001 


BianTlTi  fiin 

1,000,000 

i.on.ooo 

.  1.107,000 
1,142,000 
1,220,000 
1,279,000 


**    2ii'??Ti*  f^*^  •*.??*"  «*^  •^  sllolblo  producta  of  larwl  antorod  inlar  mMmmIIm 
9908.12.01  dirln.  any  parlod  apwifiad  In  tkia  noto  akoU  not  awood  tlio  quamltysJadlfUdblloii. 


Ooc.  4>0oc.  31.  199* 
Calandar  yoor  1997 
Calandar  yoor  1990 
Calondar  yaar  1999 
Calandar  yoar  2000 
Calandw  yaor  2001 


100,000 
103,000 
106.000 

■;    109.000 

113.000 
1W,000 


ror  tho  purpooM  of  tfcia  nota.  Iiporta  of  paonuu  In  tlio  ahoil  riiaU  bo  dMrwd  awinat  tho  oMltli 
in  thia  noto  on  tho  bwia  of  73  kllop««  for  oocli  100  kilo»-aw  of  pSwuttlTtiraSll.      *^"*' 

'•    2ii'5f^l*  7**'*y  •*.!!•  e^,«»»t  aro  oUaiblo  prodUeto  of  larool  ontorod  inlor  auUioodlM 
9908.21.01  AM-ifm  any  porlod  opwifiod  In  thia  nett  ahall  not  owood  tko  «uanclty\paclflodboliM. 


A«»He"bl»  t 


•w.  4-Ow.  31,  19«« 
Calondar  yaor  1997 
Calandar  yaar  1998 
Calondor  yoar  1999 
CalandM*  yoor  2000 
Calandar  yaar  2001 


tmn\tt  (tittn) 

■■  251,«7D 
27»,I37 
304,321 
■  S34.973 
368,470 
408,317 
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Ptvrt&ti  for  In  ouUMOdlm  1202.10.80.  : 
1202.20.00,  2000.11.SS  or  2000.11.60  and  : 
st*Joct  to  tho  qamtltatlvo  Halts  apaelflad  : 
In  U.S.  not*  6  to  tkls  subctesptar 

: 
Prmrldsd  for  In  otMiosdInf  210S.00.20  and  : 
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In  U.S.  nata  7  ta  tHls  sttehaptar : 
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Thursday 
December  5,  1996 
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Part  IV 


The  President 


Executive  Order  No.  13028— Further 
Amendments  to  Executive  Order  No. 
12757— Implementation  of  the  Enterprise 
for  the  Americas  Initiative 

Executive  Order  No.  13029— 
Implementing,  for  the  United  States,  the 
Provisions  of  Annex  1  of  the  Decision 
Concerning  Legal  Capacity  and  Privileges 
and  Immunities,  Issued  by  the  Council  of 
Ministers  of  the  Conference  on  Security 
and  Cooperation  in  Europe  on 
December  1,  1993 
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Executive  Order  13028  of  December  3,  1996 

Further  Amendments  to  Executtve  Order  No.  12757 — Imple- 
mentation of  tiie  Enterprise  for  the  Americas  Initiative 


By  the  authority  vested  in  me  as  President  by  the  Constitution  and  the 
laws  of  the  United  States  of  America,  including  the  Agricultviral  Trade 
Development  and  Assistance  Act  of  1954,  as  amended,  the  Foreign  Assistance 
Act  of  1961,  as  amended,  and  the  Foreign  Operations,  Export  Financing, 
and  Related  Programs  Appropriations  Act.  1996  (Public  Law  104-107),  it 
is  hereby  ordered  as  follows: 

Section  1.  Amendment  of  Executive  Order  No.  12757.  Executive  Order  No. 
12757,  "Implementation  of  the  Enterprise  for  the  Americas  Initiative,"  as 
amended  by  Executive  Order  No.  12823,  is  further  amended  as  follows: 

(a)  The  Preamble  is  amended: 

(1)  by  striking  "and"  after  "Public  Uw  102-237";  and 

(2)  by  inserting  ",  and  section  571  of  .the  Foreign  Operations.  Export 
Financing,  and  Related  Programs  Appropriations  Act,  1996  ("Public  Law 
104-107")"  after  "Public  Uw  102-549". 

(b)  Section  1  is  amended: 

(1)  by  striking  "and"  after  "ATDA  Act"  the  first  time  it  appears,  and 
inserting  instead  a  comma  (","); 

(2)  by  inserting  ",  and  section  571(a)(1)  of  Public  Uw  104-107"  after 
"FAA"  the  first  time  it  appears;  and  1 

(3)  by  inserting  ".  The  functions  vested  in  the  President  by  section 
571(a)(2),  (c)  and  (d)  of  Public  Uw  104-107  are  also  delegated  to  the 
Secretary,  who  shall  exercise  such  functions  in  accordance  with  recommenda- 
tions of  the  Covmcil  and  in  consultation  with  the  Secretary  of  State"  after 
"State"  the  first  time  it  appears. 

(c)  Section  6  is  redesignated  as  Section  7. 

(d)  A  new  Section  6  is  added  as  follows: 

"Sec.  6.  Any  references  in  this  order  to  section  571,  or  any  subsection 
of  section  571,  of  Public  Uw  104-107  shall  be  deemed  to  include  references 
to  any  hereinafter-enacted  provision  of  law  that  is  the  same  or  substantially 
the  same  as  such  section  571  or  any  subsection  thereof." 
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Sec.  2.  Judicial  Review.  This  order  is  intended  only  to  improve  the  internal 
management  of  the  Federal  Government,  and  is  not  intended  to  create  any 
right  or  benefit,  substantive  or  procedural,  enforceable  by  a  party  against 
the  United  States,  its  agencies  or  instrumentalities,  its  officers  or  employees, 
or  any  other  person.  .   ..v. 


OO^tJUM^AAA^PtU^ 
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[FR  Doa  W-31164 
rUMi  12-4-06;  9:4«  ami 
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THE  WHITE  HOUSE, 
December  3,  1996. 
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ExectftiTe  Order  13029  of  De<<ember  3,  1996 

Implementing,  for  the  United  States,  the  Provisions  of  An- 
nex 1  of  the  Decision  Concerning  Legal  Capacity  and  Privi- 
leges and  Immunities,  Issued  by  the  Council  of  Ministers  of 
the  Conference  on  Security  and  Cooperation  in  Europe  on 
December  1,  1993 


By  the  authority  vested  in  me  as  President  by  the  Constitution  and  the 
laws  of  the  United  States  of  America,  including  section  422  of  the  Foreign 
Relations  Authorization  Act,  Fiscal  Years  1994  and  1995  (Public  Law  103- 
236),  and  in  order  to  implement  for  the  United  States,  the  provisions  of 
Annex  1  of  the  decision  concerning  Legal  Capacity  and  Privileges  and  Immu- 
nities ("Annex"),  issued  by  the  Council  of  Ministers  of  the  Conference 
on  Security  and  Cooperation  in  Europe  on  December  1,  1993,  in  accordance 
with  the  terms  of  that  Annex,  it  is  hereby  ordered  that  the  privileges  and 
immunities  set  forth  in  the  Annex  sire  extended  to  the  personnel  and  institu- 
tions described  therein.  Effective  January  1, 1995,  the  Conference  on  Security 
and  Cooperation  in  Europe  will  henceforth  be  called  the  Organization  for 
Security  and  Cooperation  in  Europe. 


lys^xyJiMiAXh^Tth^^ 


Billing  code  3195-01-P 


THE  WHITE  HOUSE, 
December  3,  1996. 
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C8CB 
FOURTH  MBETZVO  OF  THE  COUlfCIL 
ROMS  1993 


•i?;v.;i;  - 


C8CB/4-C/Dtt0.2 

KoB«,  1  Dmeuahmx   1993 

Original:  English 


LEGAL  okPAciry  km  trzvileqes  amd  immunitzes 

1.  At  its  Robs  Mssting  from  30  Vovsabsr  to  l  Dscsabsr 
1993,  tlis  C8CE  Council  oonsidsrsd  ths  rsport  subaittsd  to 
ths  24tb  cso  Mssting  by  ths  CSCE  sd  hoo  ^roup  of  Lsgsl 
and  Othsr  Ezpsrts  on  ths  rslsvancs  of  an  agrssssnt 
granting  intsmationally  rsoognissd  status  to  ths  CSCE 
institutions.  .r  ,. -^^  '  "^ 

2.  Ths  Ministsrs  rsaffimsd  ths  iaportancs  of  snhancing 
ths  ability  of  ths  institutions  to  bsttsr  accoaplish 
thsir  functions,  whils  prsssrving  ths  flsxibility  and 
opsnnsss  of  hs  CSCE  procsss.  Thsy  agrssd  that,  in  ordsr 

to  hslp  aohisvs  a  firmsr  basis  for  ssourity  and  coopsration 
among  all  CSCE  participating  Statss,  ths  CSCE  could  bsnsfit  fron 
clsarsr  administrativs  structurss  and  a  vsll  dsf insd  opsrational 
f ramsvork 

3  Ths  Ministsrs  wsrs  sncouragsd  by  ths  fact  that  ths 
Oovsmmsnts  hosting  ths  CSCB  Sscrstariat,  ths  conflict 
Prsvsntion  Csntrs  (CPC)  and  ths  Offios  for  Dsaocratic 
Institutions  and  Bunan  Rights  (ODZHR)  havs  taksn  stsps 
undsr  thsir  las  to  eonfsr  upon  thsss  institutions  and 
CSCE  psrsonnsl  as  wsll  as  rsprsssntativss  of  ths  CSCE 
participating  Statss  trsatasnt  coaparabls  to  that 
accordsd  to  ths  unitsd  Nations  and  its  psrsonnsl  and  to 
ths  rsprsssntativss  to  it. 

4  Ths  Ministsrs  notsd  ths  sxpandsd  opsrations  within 
CSCE  participating  Statss  of  cscE  institutions  and  thsir 
psrsonnsl  and  of  cscE  missions  and  ths  importancs  that 
all  participating  Statss  provids  for  thoss  institutions 
and  individuals  appropriats  trsatmsnt 

5  Ths  Ministsrs  agrssd  on  ths  ussfulnsss  of  Isgal 
capacity  bsing  grantsd  to  ths  CSCE  institutions  in  ths 
tsrritoriss  of  all  ths  CSCE  participating  statss,  in 
particular  ths  capacity  to  contract,  to  acquirs  and 
disposs  of  movabls  and  immovabls  propsrty,  and  to 
instituts  and  participats  in  Isgal  procssdings 

C.  Ths  Ministsrs  furthsr  agrssd  that  it  was 
appropriats  that  csrtain  privilsgss  and  immunitiss  bs 
grantsd  to  ths  CSCE  institutions  and  thsir  off icsrs  and 
staffs,  as  wsll  as  to  ths  Sscrstary  Osnsral  of  ths 
cscE-and  ths  High  Commissionsr  on  National  Minoritiss 
and  thsir  staffs,  msmbsrs  of  CSCE  missions  and  ths 
rsprsssntativss  of  ths  participating  statss  to  ths  sztsnt 
nscsssary  to  ths  sxsrciss  of  thsir  dutiss. 


/■}■ 
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7.  In  Bost  partieipating  8tat«s,  bov«var/  th«  oo«p«tano«  to  mate 
nalaa  ooaoaraing  tha  lagal  status  of  tha  C8CB  iastitutioas  and 
prlvilagas  and  imunitias  rasts  with  tha  lagislatura. 

S.  In  viav  of  thasa  oonsidarations  and  in  ordar  to 
assist  in  hamoaising  tha  nalas  to  ba  appliad,  tha 
Xiaistars  adoptad  tha  provisions  sat  out  in  Annas  1.  Thay 
raoMoiand  that  participating  Stataa  iaqplaaant  thasa 
provisions,  subjact  to  thair  constitutional  and  ralatad 
raguiraaants.    ..  ;] 


Tha  participating  Btatas  will  inforii  tha  saoratary  - 
Oanaral  of  tha  C8CB  of  tha  staps  takan  in  this  raspaot, 
latar  than  31  Oaeaabar  1994. 


no 


9.  Tha  Ministars  agraad  that  tha  prasant  daoision 
suparsadas  paragraph  Z.l.  (Lagal  Basis)  of  Racoaaandations 
of  tha  ad  hoc  Group  of  Expmxt*   of  tha  participating  Btatas 
on  adainistrativa,  financial  and  parsonnal  arrangaaants  for  tha 
CSCE  institutional  structuras  craatad  by  tha  Varia  Sioniit, 
adoptad  by  tha  Coaaittaa  of  Sanior  Officials  on  29  January  1991 
(docuaant  C8CB/HB/Dac.l) ,  and  that  it  doas  not  apply  to  othar 
undartakinga  with  raspact  to  privilagas  and  iaannitias  aada 
within  tha  fraaawork  of  tha  C8CB. 

It  ia  undaratood,  howavar,  that  this  daoision  doas 
not  af f act  tha  traataant  conf arrad  upon  tha  C8CB 
institutions  raf arrad  to  in  paragraph  3  abova,  to  tha 
C8CB  parsonnal  as  wall  as  to  tha  raprasantativas  of  tha 
C8CB  participating  Btatas  by  lagislation  or 
administrativa  aaasuras  takan  by  tha  host  Btataa  in 
accordanca  with  tha  abova  daoision  adoptad  by  tha 
Coaaittaa  of  Sanior  Officials  (docuaant  CSCB/HB/Dac.l). 


^> 


■■  1 


CBCB/4-C/Dac.2 
Annax  1 


PROVISZOMS  COMCERHZNO  THE  LBOlkL  CAPACZTT  OF  THB  CBCB  IM8TZTUTZOM8 

AND  PRZVZLBOBB  AND  IMNUNZTZBB. 

LEGAL  CAPACZTY  OP  THB  CSCE  ZN8TZTUTZ0N8 . 


1.  Tha  dSCE  participating  Statas  will,  subjact  to  thair 
constitutional,  lagislativa  and  ralatad  raquiraaants, 
confer  such  lagal  capacity  as  is  nacassary  for  tha  azarcisa  of 
thair  functions,  and  in  particular  tha  capacity  to  contract,  to 
aequira  and  disposa  of  aovabla  and  iaaovabla  proparty,  and  to 
institute  and  participate  in  lagal  procaadings,  on  tha  following 
CBCB  institutions: 

-  Tha  CBCB  Bacratariat, 
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-  Tb«  Of f ie*  for  D«aeormtie  ZastltiitioiMi  and  Suaaa  Rights 
(ODZHS), 

-  Any  otbttr  C8CB  instltutioa  d«t«rBiB«4  by  th*  C8CB 

COUBOil. 

I  gRIVILBQBS  AMD   nOtUMITIBg 

QonTal 

2.  Th«  C8CB  partioipatiag  StatM  vill,  subj^et  to  tboir  ^ 
eoBstitntioxial,  logislativo  and  rolatod  roquiroaoats, 
coBf or  tbo  pri^ilogos  and  iamoiitiaa  as  sst  out  in     ^ 
paragraphs  4-lC  bslov. 

3-  Privllsgss  and  ijuniaitiss  will  bs  aocordod  to  ths 
C8CB  iastitutioBS  in  ths  latsrssts  of  thoss  iastitutions. 
Znranity  may  bs  vaivsd  by  ths  Sscrstary  Osnsral  of  ths  C8CB  la 
coBsultatioB  vith  ths  Chalraaa-in-Of f ios. 

Privilsgss  and  iaraaltiss  will  bs  aeedrdsd  to 
individuals  not  for  ths  psrsonal  bsnsfit  of  ths 
individuals  conosrnsd,  but  in  ordsr  to  safsguard  ths 
^.ndspsndsnt  sxsroiss  of  thsir  functions.   Zaaunity  will 
bs  vaivsd  in  any  oass  vhsrs  ths  ianunity  vould  iapsds 
ths  courss  of  justics  and  can  bs  vaivsd  without 
prsjudics  to  ths  purposs  for  which  ths  iaatmity  is 
accordsd.   Dsoision  to  waivs  iiiteuiity  will  bs  taksnt 

with  rsspsot  to  off icsrs  and  staff  of  ths  CSCE 
institutions  and  to  asabsrs  of  CSCB  missions,  by  ths 
sscrstary  osnsral  of  ths  C8CB  ip  consultation  with 
ths  Chairaan-in-Offics; 

with  rsspsct  to  ths  Sscrstary  Osnsral  and  ths  High 
coaaissionsr  on  Hational  Minoritiss,  by  ths 
Chairaan-in-of f ics . 

Ths  oovsmasnt  concsmsd'aay  waivs  iaaunltf  with 
rsspsct  to  its  rsprsssntativss. 


CSCB  institutiona     ;^ 

4.  Ths  CSCB  institutions,  thsir  propsrty  and  asssts, 
whsrsvsr  loeatsd  and  by  whoasvsr  hsld,  will  snjoy  ths 
saas  iaaxinity  froa  Isgal  procsss  as  is  snjoysd  by 
forsign  Statss. 

5.  Ths  prsaiss*.  of  ths  CSCB  institutions  will  bs 
inviolabls.  Ths  j^opsrty  and  asssts  of  ths  CSCB 
institutions,  whsrsvsr  loeatsd  and  by  whoasvsr  hsld, 
will  bs  iaanns  froa  ssarch,  rsquisition,  confiscation 


.W."  T 


■■;>  .- 


-  .v-V 
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aad  •xpropriatlon. 


rts? 


6.  Th«  arohivM  Of  th*  C80B  iAstitutlons  vill  b« 
inviolabl*.    i  '^. 

7.  Without  boing  rostriotod  by  finanoial  oontrols, 
rogulatioBS  or  moratoria  of  aay  kind: 


*«-'-- 


(«)   tho  C8CB  institutioBS  will  bo  ablo  to  hold 

funds  and  koop  amounts  in  all  curroncios  to  tho 
•xtont  nooossary  for  tho  oxoreiso  of  operations 
eorrosponding  to  thoir  objootivos; 

fbiV-  tho  C8CS  institutions  vill  bo  f roo  to  transf or 
thoir  funds  or  ourronoy  f roa  ono  country  to 
anothor  or  vithin  any  country  and  to  convort 
any  curroncy  hold  by  thorn  into  anothor  currency. 

8.  Tho  C8CB  institutions,  thoir  assets,  income  and 
other  property  vill  bos 

(a)  ezompt  from'  all  direct  taxes;  it  being  understood, 
hovever,  that  the  CSCB  institutions  vill  not  claim 

exemption  from  taxes  vhich  are,  in  fact,  no  more  than 

charges  for  public  utility  services; 

.:  (b)   exempt  from  customs  duties  on  imports  and 
exports  in  respect  of  articles  iiq^rted  or 
•xported  by  the  C8CB  institutions  for  their 
official  use;  it  being  understood,  hovever, 
that  articles  imported  under  such  exemption 
-r  :   vill  not  be  sold  in  the  country  into  vhich  they 
vere  imported  except  under  conditions  agreed 
vith  the  Government  of  that  country. 

9.  Where  goods  or  services  of  substantial  value  necessary  for 
the  exorcise  of  the  official  activities  of  the  CSCB  institutions 
are  made  or  used,  and^'Vhen  the  price  of  such  goods  and  services 
includes  taxes  or  duties,  the  8tate  that  has  levied  taxes  or 
duties  vill  grant  - exemption  or  provide  reimbursement  of  the 
amount  of  duty  or  tax. 

10.  The  C8CB  institutions  vill  enjoy  for  their  official 
commxinications  the  same  treatment  as  that  accorded  to 
diplomatic  missions^  ..-. 

Permanent  Missions  of  the  participating  Statos 

11.  Participating  States  in  vhose  territory  permanent  missions 
to  the  CSCB  are  located  vill  accord  diplomatic  privileges  and 
immiinities  in  conformity  vijbh  the  Vienna  convention  on  Diplomatic 
Relations  of  1961  to  those  missions  and  their  members. 


■->^ 
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a»Dr«««ntativ«  of  B«rticipatina  8tat»8 

12.  R«pr«sant«tivtts  of  participating  Statas  attanding 
C8CB  aaatiaga  or  taking  part  in  tba  work  of  tha  C8CB 
inatitutions  will,  vhiXa  axaroiaing  thair  funotiona  and  during 
thair  joumay  to  and  fron  tha  placa  of  aaating,  anjoy  tHa 
following  privilagaa  and  innanitiaat 

(a)  inranity  fros  lagal  procaaa  ralating  to  acta 
parforaad  by  tbam  in  thair  official  oapaoity; 

(b)  inviolability  for  all  papara  and  dodimanta; 

- (o)  azaaption  in  raapaot  of  thaaaalvaa  and  thair  apouaaa 

froa  iasigration  raatrictiona  and  aliana  ragiatration  aa 
acoordad  to  diploaatio  aganta  of  foraign  Stataa; 


(d)  tha  aaaa  privilagaa  in  raapaot  of  azchanga  facilitiaa  aa 
ara  acoordad  to  diplomatic  aganta  of  foraign  Stataa; 

(a)  tha  aaaa  iaaunitiaa  and  facilitiaa  in  raapact  of 

thair  paraonal  baggaga  aa  ara  acoordad  to  diplomatic 
aganta  of  foraign  Stataa. 

Tha  proviaiona  of  thia  paragraph  will  not  apply  aa 
batvaan  a  rapraaantativa  and  tha  Stata  of  which  ha  or 
aha  ia  or  haa  baan  tha  rapraaantativa. 

In  thia  paragraph  tha  axpraaaion  "rapraaantativa** 
aaana  all  dalagataa,  daputy  dalagataa,  adviaara,  tachnical 
azparta  and  aacratariaa  of  dalagationa. 

C8t;B  officiala  ^-^  *' 

13.  CSCB  officiala  will  anjoy  tha  following  privilagaa 
and  iaaunitiaa:^ 

a)  iinranity  from  lagal  procaaa,  in  raapact  of 
acta,  including  worda  writtan  and  apokan, 
parfomad  by  thaa  in  thair  official  capacity; 

(b)  azaaption  from  national  aarviea  obligationa; 

(c)  azaaption  in  raapact  of  thaasalvaa  and 
thair  apouaaa  and  ralativaa  dapandant  on 
thaa  froa  iaaigration  raatrictiona  and 
aliana  ragiatration  aa  acoordad  to 
diplMUitie  aganta  of  foraign  Stataa;  \ 

(d)  tha  aaaa  privilagaa  in  raapact  of  azchanga 
facilitiaa  aa  ara  acoordad  to  tha  officiala  of 
coaparabla  ranka  forming  part^ of  diplomatic 
miaaiona  to  tha  Oovamaant  concamad; -.  .  .-. 


'4. 


-X   ..-. 
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(•)   thtt  wmmm   repatriation  faoilitias  in  tiaa  of 
intaraational  crisis  in  raspaot  of 
thassalvas  and  thair  spousas  and  ralativas 
dapandent  on  than  as  diplomatic  anvoys; 

(f )  tba  right  to  inport  fraa  of  duty  thair 

fumitura  and  af facts  at  tha  tiaa  pt   first 
taking  up  thair  post  in  tha  cotmtry  in 
quastion  and  to  aiqport  tha  sana  fraa  of 
duty  whan  thay  laava  thair  post. 

KO  participating  Stata  will  ba  obligad  to  accord  tha 
privilagas  iand  inninitias  rafarrad  to  undar  itaas 
(b)-(f)  abova  to  its  own  nationals  or  to  paraanant 
rasidants  of  that  Stata. 

Tha  quastion  of  axaaption  froa  incoaa  tax  for  C8CB  officials 
is  not  covarad  by  this  paragraph. 

In  this  paragraph  tha  tara  *'CSCE  officials**  aaans 
tha  sacratary  oanaral,  tha  High  C«Baissionar  on  National 
Minoritias  and  parsons  holding  positions  datarainad  by 
tha  appropriate  CSCB  dacision-aaking  body  or  designated 
by  it. 

A-\-     .    - 

14.  The  eaployees  of  the  CSCB  institutions  will  be 
exeapt  froa  the  social  security  regulations  of  the  host 
State  provided  that  they  are  subject  to  the  social 
security  lav  of  their  hoae  State,  or  participate  in  a 
voluntary  insurance  scheae  with  adequate  benefits. 

Provided  that  the  eiqployees  of  the  CSCB  institutions 
are  covered  by  a  social  security  scheme  of  the  CSCB 
institution,  or  by  a  scheae  to  which  the  CSCB  institution 
adheres,  providing  adequate  benefits,  they  will  be  exeapt  froa 
coapulsory  national  social  security  scheaes. 

Meabers  of  CSCB  Missions 

15.  Meabers  of  CSCB  aissions,  established  by  the  CSCB 
decision-aaking  bodies,  as  veil  as  personal  representatives  of 
the  Chairaan-in-Offioa,  vill  enjoy  the  folloving  privileges  and 
iaaunitias  vhila  parforaing  thair  duties  for  the  CSCB: 

•  ■*'  ■ ' 
(a)   iaaunity  froa  personal  arrest  or  detention; 


(b)  iaaunity  froa  legal  process,  even  after 
the  teraination  of  thair  aission,  in 
respect  of  acts,  including  vords  spoken  or 
vritten,  perf oraed  by  thea  in  the  exercise 
of  their  functions; 

(io)  inviolability  for  all  papers  and  docuaents; 
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(d)  the  sight  to  vam   ood«s  and  to  rmamtvm 

papors  or  oorrospoadoaoo  by  oourior  or  in 
SMilod  bags,  which  will  havo  tho  saao 
iaanxiitios  aad  privilogas  as  diploaatio 
couriara  aad  bags; 

(a)  tha  saMo  axaBption  froM  all  ■aaauras 
rastrioting  iamigration  and  froa  alian 
ragistratioa  foraalitias  as  ara  acoordad 
to  diploaatio  agants  of  foraign  Statas; 


(f )  tha  sa»a  privilagas  in  raspaot  of  azohanga 
faoilitias  as  ara  acoordad  to  diploaatio 
agants  of  .foraign  statas;        •;.  •  ,7>-' 

(g)  tha  saBa  inranitias  and  faoilitias  in 
raspaot  of  thair  parsonal  baggaga  as  ara 
acoordad  to  diploaatio  agants;  ■'    :v'  . 

(h)   tha  saaa  rapatriation  faoilitias  in  tiaa 
of  intamational  crisis  as  diploaatio 
agants;  ...yv-.'  • 

(i)   tha  right  to  usa  spacific  syabols  or  flaga 
on  thair  praaisas  and  vahiclas. 

Equipaant  usad  by  tha  C8CB  missions  to  aocoaplish 
thair  aandata  shall  an joy  tha  saaa  traataant  as  providad 
for  in  paragraphs  4,  5,  8  and  9. 

1€.  Maabars  of  othar  aissions  undar  tha  auspicas  of  tha  * 
C8CB  than  thosa  aantionad  in. paragraph  15  vill,  vhila 
parforaing  thair  dutias  for  tha  C8CB,  anjoy  tha  privilagas  and 
iaaunitias  prasoribad  in  paragraph  15  (b),  <o),  (a)  and  (f ) .   Tha 
Chairaan-in-off ica  aay  raquast  that  thasa  aaabars  ba  grant ad  tha 
privilagas  and  iaaunitias  praacribad  in  paragraph  15  (a),  (d) , 
(g)#  (h),  and  (i)  in  situations  vhara  such  aaabars  may 
ancountar  spacific  difficultias. 

C8CB  IDBHTITY  CARP      / 

17.  Tha  C8CB  Bay  issua  a  C8CB  Idantity  Card  to  parsons 
on  official  duty  traval  for  tha  C8CB.   Tha  document, 
which  will  not  substituta  for  ordinary  traval  documants, 
will  ba  issuad  in  accordanoa  with  tha  form  sat  out  in 
Annax  A  and  will  antitla  tha  baarar  to  tha  traatmant 
spacifiad  tharain.  •"'»  .  r;^U   :"-♦  -- 

18.  Applications  for  visas  (whara  raquirad)  from  tha 
holdars  of  C8CB  Idantity  Cards  will  ba  daalt  with  as 
spaadily  as  possibla.  .  ;;^  v    . 


Annas  A 
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Sumuiat  1^ 

Dattt  of  Births 

HAtional  ofs 

Hold«r  of  passport/diploaatio  passport  bo. • • ,  issusd 
oil  •  •  •  by  •  •  •  • 

■  -:v  ■■^■■-  ■-•..-•: -I;];:  .  .   .-         -■ 

Zt  is  hsrsby  csrtif iod  that  ths  psrson  namod  in  ths 
prasant  docimaiit  is  on  official  businass  of  tha 
Confaranoa  on  Saourity  and  Co^^paration  in  Buropa 
(**C8CB**)  during  tha  pariod  froa...  to  '•••  in  tha 
following  CSCE  participating  8tata(s).... 

Tha  C8CB  haraby  raquasts  all  vhrni  it  may  concam  that  tha 
parsons  naaad  harain 

-  ba  allovad  to  pass  without  daisy  or  hindranea, 

-  in  oasa  of  naad  ba  aeoordad  all  nacassary  lawful  assistanca 
and  protaction. 

This  doeumant  doas  not  raplaca  traval  docunants  that 
■ay  ba  raquirad  for  antry  or  azit. 

Zssuad  in  . • • .on. • • .by. ... (ralavant  CSCB  authority) 

.;'-'■  ,1  I- 
Signatura:       /  ' 

Titla:      .'/■>;". -'-J'  ■  •    " 


Mota;  Tha  doeuaant  will  ba  usad  in  six  official  CSCE 
languagas.  It  will  also  contain  a  translation  into  tha 
languaga  or  languagas  of  tha  country  or  countrias  which 
tha  holdar  of  tha  docxunant  will  visit  as  wall  as  a 
translation  into  tha  languaga  or  languagas  usad  by  thosa 
military  or  polica  forcas  which  might  ba  prasant  in  tha 
araa  of  tha  duty  traval. 
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REMINDERS 

The  items  in  this  list  were 
editoriatty  compiled  as  an  aid 
to  Federal  Register  users. 
Inclusion  or  exclusion  from 
this  est  has  no  legal 
significance. 

RULES  QOINQ  INTO 
EFFECT  TODAY 

AQRtCULTURE  t 

DEPARTMENT 
AgrteuNiwal  Marlteting 


Oranges  and  grapefruit  grown 
in  Texas;  published  12-4-96 

AGRICULTURE 
DEPARTMENT 
Animal  ano  Plant  Health 
Inapection  Service 

Interstate  traraportation  of 
animals  and  animal  products 
(quarantirra): 

Exobc  Newcastle  dnease  in 
birds  and  poultry  and 
chlamydnsis  in  poultry; 
published  11-5-96 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  poNutants;  hazardous: 
natiorul  emisston  starKlards: 
Synthetic  orgarW:  chemical 
manufacturirig  industry 
and  ottwr  processes 
subiect  to  equipment 
leaks  negotiaterd 
regulation;  published  12-5- 
96 
Clean  Air  Act 
State  operating  permits 
prbgram— 
Alaska:  published  12-5-96 

HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
Food  and  Drug 
Administration 

Human  research  subjects, 
protectkxi;  informed  consent; 
published  11-5-96 

TRANSPORTATION 
DEPARTMENT 
Fadaral  Aviation 
Adrnktlctration 

Airworthiness  directives: 

Canadair,  published  11-20- 
96 

Jetstream;  published  11-20- 
96 
Class  0  airspace;  published  9- 

19-96 
Class  E  airspace;  published  7- 

29-96 
Class  E  airspace;  correction; 

published  11-21-96 

IFR  dtitudes;  published  10-31- 
96 

Restricted  areas;  published 
10-10-96 


VOR  Federal  ainways;      '  ^ 
published  10-10-96  * 

COMMENTS  DUE  NEXT  = 
WEEK 

COMMERCE  DEPARTMENT 
National  Ooaanie  and 
Atmoapheilc  AdmlniatFBtkM 

Fishery  cortservatton  and 
maregement 
Alaska;  fisheries  off 
Exclusive  Ecorxxnic  Zona- 

Pacific  cod  reaUocatkin; 
comments  due  by  12- 
10-96;  published  10-17- 
96 

Magnuson  Act  proviskms; 
comments  due  t>y  12-9- 
96;  published  11-6-96 

DEFENSE  DEPARTMENT 

Federal  Acquisitkxi  Regulation 
(FAR): 

ADPAelecommunicatkKtt 
Federal  Supply 
Schedules;  comments  due 
by  12-9-96;  published  10- 
8-96 

EDUCATION  DEPARTMENT 

Federal  regulatory  review: 
Disability  and  Rehabilitation 
Research  Projects  and 
Centers  Program; 
comments  due  l»y  12-10- 
96:  published  10-11-96 

ENERGY  DEPARTMENT 
Fadaral  Energy  Regulatory   . 
Commission 

Natural  Gas  Policy  Act 
Interstate  natural  gas 
pipelines- 
Business  practKe 
starxlards;  comments  ^ 
due  by  12-13-96; 
published  11-19-96 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  pollution  control;  new 
motor  vehicles  and  engines: 
New  nonroad  compression- 
ignitton  engines  at  or 
above  37  kilowatts- 
Orvhighway  conipressk)n- 
ignitton  engines  in 
nonroad  vehicles;  use 
and  replacement 
provisions;  comments 
due  by  12-12-96; 
published  11-12-96 
Orvhighway  compresskxv 
ignition  engines  in 
nonroad  vehKles;  use 
and  replacement 
provisions;  comments 
due  by  12-12-96; 
published  11-12-96 
Urt)an  buses  (1993  arxl 
earlier  model  years); 
retrofit/rebuid 


fSQuirBnisms;  equipment 
oertiflcatior>— 
Poet-rebuid  1997 
amission  levels:  update; 
commsnts  due  by  12- 
12-96;  pubNshsd  11-12- 
96 
Air  quality  impiementatnn 
plans;  approval  and 
promulgatton;  various 
States: 

Califomia;  comments  due  t)y 
l2-fr«6:  published  ll-8- 
96 
Clean  Air  Act 
Special  exempltons; 
American  Samoa  et  al.; 
comments  due  by  12-13- 
96;  pubished  11-13-96 
FEDERAL 

COMMUNICATIONS 
COMMISSION 
Common  carrier  servnes: 
Newspaper/broadcast  cross- 
ownership  restriction; 
waiver;  comments  due  by 
12-0-96;  published  10-15- 
96 
Radn  services,  special: 
Amateur  servnes- 
Visiting  foreign  operators; 
auttKxizatk>n  to  operate 
stations  in  U.S.; 
comments  due  t>y  12- 
13-96;  published  10«- 
96 
Private  land  mobie 

services- 
■  220  MHz,  40-mile  rule; 
elimination;  comments 
due  by  12-10-96; 
published  11-25-96 
Radio  stations;  tat)le  of 
assignments: 
Guam;  comments  due  t>y 
12-9-06:  published  10-29- 
96 
Oregon;  comments  due  t>y 
12-9-96;  published  10-29- 
96 
Termessee;  comments  due 
by  12-9-96;  published  10- 
29-96 
FEDERAL  HOUSING 
FINANCE  BOARD 
Federal  home  toan  bank 
system: 

Advances  to  nonmembers; 
comments  due  by  12-9- 
96;  published  10-8-96 
FEDERAL  RESERVE 
SYSTEM 

Loans  to  executive  officers, 
directors,  arxj  prindpai 
sharehokJers  of  member 
banks  (Regulctfkin  O): 
Loans  to  Inkling  companies 
and  affiliates;  comments 
due  by  12-9-96;  published 
11-8-96 
GENERAL  SERVICES 
ADMINISTRATION 
Federal  AoquisitkMi  Regulatnn 
(FAR): 


ADPAolocommunicattons 
Federal  Su^sply 
Schedules;  commsnts  due 
by  12-9^;  pubished  10- 

AjQA 

HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT  J 
Food  and  Drug  ' 

Adminlstfatlon 
Food  tor  human  consumpinn: 
Food  labeiing- 

Saocharin  and  its  salts; , 
rstal  establishment 
nottoe;  rsgulatton 
removed:  comments 
due  by  12-11-96; 
published  9-27-96 

HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
Public  Health  Sarvica        j. 
Organ  Procurement  arKi       T 
Transplantatk>n  Network; 
operatk>n  framework  and 
Federal  oversight  proviskins: 
Human  livers  aUocatkxi 
potk^iies:  comments  due 
by  12-13^;  published  > 
11-*i3-96  I 

HOUSING  AND  URBAN   I 

DEVELOPMENT 

DEPARTMENT 

Federal  regulatory  reform: 
HUD  and  HUD-assisted 
programs;  dispiacentent, 
retocaton  assistance,  and 
real  property  aoquisitxxi; 
streamlining;  comments 
due  by  12-10-96; 
published  10-11-96         | 

Low  income  housing: 
HOPE  for  homeownership  of 
single  famiy  homes     ■  i 
program  (HOPE  3);        ' 
comments  due  try  12-9- 
96;  published  10-10-96 

JUSTICE  DEPARTMENT      { 
ImmigrBtton  and 
NaturaUzatton  Sarvica 


Port  Passenger  Accelerated 
Service  System 
(PORTPASS)  Program; 
dednated  commuter  lane 
(DCL)  system  costs  fee; 
comments  due  by  12-10f 
96;  published  10-11-96  | 

NATIONAL  AERONAUTICS 
AND  SPACE 
ADMINISTRATION 

Federal  Acquisitton  Reguletton 
(FAR): 

ADPAelecommuTMcattons 
Federal  Supply 
Schedules;  comments  due 
by  12-9-96;  published  10- 
8-96 

NUCLEAR  REGULATORY 

Produdton  and  utiKzatkxi 
faciMies;  domestk:  Kcensino: 
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Electric  iHHty  indusky: 
rMtructuring  and 
economic  deregiialion: 
poNcy  statement; 
comments  due  by  12-0- 
96:  put3iished  9-23-96 
TENNESSEE  VALLEY 
AtlTHOniTY 

Privacy  Act;  implementation; 
comments  due  by  12-12-96; 
putjtohed  11-12-96 
TRANSPORTATION 
DEPARTMENT 
FedefBi  AvMion 
AdrnMstraUon 
Airworthiness  directives: 
Boeing;  comments  due  by 
12-9-96:  pubitshed  10-10- 
96 


Bombardtar  comments  due 
by  12-9-96;  pitMhed  10- 
8-96 

Fotdter  comments  due  by 
12-10-96:  pubHihed  10- 
31-06 

Glasflugel;  comments  due 
by  12-13-96;  published 
10-15-96 

(Jetstream;  commenta  due 
by  12-0-96;  published  10- 
10M    < 

Learjet;  comments  due  by 
12-9-96;  published  10-28- 
06 

Lockheed;  comments  due 
by  12-9-96:  published  10- 
10^ 


Robinson  llelcopter  Ca; 
comments  due  by  12-0- 
06;  published  10-10-06 

Saab;  comments  due  by  12- 
9-96;  published  10-28-06 

Slrarsky:  comments  due  by 
12-10«6;  pdbished  10- 
11-06 
TREASURY  DEPARTMENT 
Alcohol.  Tobaeeo  and 
Fkearma  Bureau 
Alcohol,  tobacco,  and  other 

excise  taxes: 

Alcoholic  beverages, 
denatured  alcohol. 
tobacco  products,  and 
cigarette  papers  and 
tubes;  exportation;   . 
comments  due  t>y  12-9- 
06;  published  10-2&^ 


TREASURY  DEPARTMENT 

TMtt  Supervlaion  Offlca 

Mutual  savings  and  loan 
MctnQ  corripanies: 

IniermedMte  stodc  hoking 
company  establishment  tjy 
mutual  holding  company 
structure;  comments  due 
by  12-13-06;  published 
11-13-06 

VETERANS  AFFAIRS 
DEPARTMENT 

Human  subiects  protection: 

Research-related  iniuhes 
treatment;  compensation; 
comments  due  by  12-0- 
96;  published  9-9-06 
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Microfiche  Editions  Available... 


Federal  Register 


^-•""■^f 


The  Federal  Register  is  published  daily  in 
24x  microfiche  format  and  mculed  to 
subscribers  ttw  foUowing  day  via  first 
dass  mail.  As  part  of  a  microfiche    ■      v< 
Federal  Register  subscription,  the  LSA     "' 
(List  of  CFR  Sections  Affected)  and  the 
Cumulative  Federal  Register  Index  are 
mailed  monthly. 

Code  of  Federal  Regulaticm» 

The  Code  of  Federal  Regulations, 
comprWnq  approxknatety  200  volumes 
and  revised  at  ieaat  once  a  year  on  a  .. 
quarterly  basis,  is  pubHsfied  in  24x      ^' 
nticroficfw  format  and  the  current  ^  .•  ~ ... 

year's  volunws  are  mailed  to 
subscrit)ers  as  issued. 


Microfiche  Subscription  Prices: 

Federal  Register: 

One  year:  $433.00 
Six  months:  $216.50 

Code  of  Federal  Regulatitms: 

Current  year  (as  issued):  $264.00 


*5419 


Superintendent  of  Documents  Subscription  Order  Fonn 

CfMf  ye  jMBur  ordeft 
fr%eMyf 


^  ^  J 


D   YES,  enter  the  foUowing  indicated  subscriptions  in  24x  microfiche  format:  „^  ^^^  ^"  JJU)  f  J J~H2 

.                                "                         *^  Phone  your  orders  (202)  512-1800 

___FedefaI  Register  (MFFR)                        □  One  year  at  $433  each  Q  Six  months  at  $216.50 
^Code  of  Federal  Regulations  (CFRM6)  Q  One  year  at  $264  each 


The  total  cost  of  my  order  is  $ . 


_.  Price  includes 


regular  domestic  postage  and  handling  and  is  subject  to 
change.  International  customers  please  add  25%. 


(Company  or  personal  name) 

(Please  type  or  print) 

(Additional  address/attentkn  tine) 

* 

(Street  addreat) 

(aty,Sute,  Zip  code) 

f 

(Daytime  phone  including  area  code) 

(Purchase  onkr  no.) 


TOr  pnTKj^  CBen  nox  dcmvw; 

Q  Do  not  make  my  name  available  to  other  mailers 

Ckccfc  Bselhod  of  payaicBt: 

Q  Check  payaUe  to  Superintendent  of  Documents 

Q  GPO  Deposit  Account 

Q  VISA  Q  MasterCard 


-D 


(expiration) 


M I M  I  I  I  I  1 1  I  I  I  I  I  I rn 


(Authorizing  signature)  < 

Tkamk  you  for  your  order! 

Mail  to:    Superintendent  of  Documents 

P.O.  Box  371954,  Pittsburgh,  PA  1S2S0-79S4 


'««-w 


Now  Available  Online 


through 


■.  ,•   ~c 


GPO  Access 

A  Service  of  the  U.S.  Government  Printing  Office 

Federal  Register 

s 

Updated  Daily  by  6  a.m.  ET 

*  Li  *  -    .     "  ' 

Easy,  Convenient, 
FREE 

Free  public  connections  to  the  online 
Federal  Register  are  available  through  the 
GPO  Access  service. 

To  connect  over  the  World  Wide  Web, 
go  to  the  Superintendent  of 
Documents'  homepage  at 
http://www.access.gpo.gov/su_docs/ 

To  connect  using  telnet, 
open  swais.access.gpo.gov 
and  login  as  guest 
(no  password  required). 

To  dial  directly,  use  com- 
munications software  and 
modem  to  call  (202) 
512-1661;  type  swais,  then 
login  as  guest  (no  password  . 
required). 

You  may  also  connect  using  local  WAIS  cUent  software.  For  further  information,  contact 
the  GPO  Access  User  Support  Team:  ^,.  ' 

Voice:  (202)  512-1530  (7  a.m.  to '5  p.m.  Eastern  time). 
Fax:  (202)  5 1 2-1 262  (24  hours  a  day,  7  days  a  week). 
•■"'^'  Internet  E-Mail:  gpoaccess@gpo.gov 


Public  Pdpers 
of  the 

Presidents 
off  trie 
United  States 

Annual  volumes  containing  the  public 
messages  and  statements,  news 
conferences,  and  other  selected  papers 
released  by  the  White  House. 

Volumes  for  the  following  years  are 
available;  other  volumes  not  listed  are 
out  of  print. 

William  J.  Clinton 

1993 

(Book  I) $51.00 

1993 

(Book  11) ...$61.00 

1994 

(Book  I) 456.00 

1994  ^^ 

(Book  n) IS2.00 

199S 

(Book  I) $60.00 


PttMiahcd  by  the  Office  of  ibc  Federal 
Archive*  end  Records  Admiaistniiioa 


Mail  order  to: 

Superintendent  of  EHxruments 

P.G.  Box  371954,  Pitts*Rirgh,  PA  15250-7954 


(Kev.  9-96) 


Order  Now!  , 

The  United  States  Government  Manual 
1996/1997 

As  the  official  handbook  of  the  Federal  Government,  the 
Manual  is  the  best  source  of  information  on  the  activities,  func- 
tions, organization,  and  principal  officials  of  the  agencies  of  the 
legislative,  judicial,  and  executive  branches.  It  also  includes 
information  on  quasi-official  agencies  and  international  orga- 
nizations in  which  the  United  States  participates. 

Particularly  helpful  for  those  interested  in  where  to  go  and 
who  to  contact  about  a  subject  of  particular  oHicem  is  each 
agency's  "Sources  of  Information"  section,  which  provides 
addresses  and  telephone  numbers  for  use  in  obtaining  specifics 
on  consumer  activities,  contracts  and  grants,  employment,  pub- 
hcations  and  films,  and  many  other  areas  of  citizen  interest. 
The  Manual  also  includes  comprehensive  name  and 
agency/subject  indexes. 

Of  significant  historical  interest  is  Appendix  B,  which  lists 
the  agencies  and  functicHis  of  the  Federal  Government  abcritshed, 
transferred,  or  renamed  subsequent  to  March  4, 1933. 

The  A/onufl/ is  pubUshed  by  the  Office  of  the  Federal 
Register,  National  Archives  and  Records  Administration, 


THE  UNITED  STATES 

GOVERriMEfiT  MAnUAL 

1996/97 

1 

^^^■^§1 

11  ^ 

1 

*36  per  copy 


-^ 


..j^,^J.'jJifiL\. 


piaxATioB  *  PBWOCALS  *  afcmoMC  pnooucrs 
OnJar  Piocaaaing  Coda: 

*7917 


■f...    .  Charge  your  order. 
i•;{^*5^.v^  It's  easy! 


:  .r;-.-'^*^" 


Q  YES,  please  send  me copies  of  The  United  Stat^^ Government  Manual,  1 996/97, 


-  .  *■  -. 


S/N  069-00O-00069-O  at  *36  (»45  foreign)  each. 
Total  cost  of  my  order  is  * .  Price  if^ludes  regular  domestic  postage  arxJ  handling  and  is  subject  to  change. 

Check  niethod  of  payment: 

□  Check  payable  to  Superintendent  of  Documents 

□  GPO  Deposit  Account       |    |    [    |    |    |    |    |  -  □ 
QVISA     Q  MasterCard 


Compafiy  or  personal  name 

(Please  type  or  prirrt) 

Additional  address/attention  line 

* 

Street  address 

City.  State,  Tip  code 

-5.* 

Daytime  phone  mctuding  area  code 

IE 

d               (expiration  date)     Thank  you  for  your  order! 

Authorizing  signature 
Mail  orders  to: 


8/96 


Purctiase  order  number  (optional) 

Photocopies  of  this  form  are  acceptable. 

Please  irx:lude  complete  order  form  with  your  payment. 


Superintendent  of  Documents 
P.O.  Box  371954 
■  'f^.  Pittsburgh,  PA  15250-7954 

Fax  orders  to:        (202)  51 2-2250 
Phone  orders  to:  (202)512-1800 


The  authentic  text  behind  the  news  . 


:r'''  L    »» 


:^  ii'..:  :.J^:^,?s(i-^..;,. 


The  Wee 
Compilation  of 

Presidential 
Documents 


Presidential 
Documents 


1; 


Thii  unique  Mrvice  provides  up-to-date 
information  on  Preeidentiel  poicies 
and  arvKMjnoements.  It  contains  the 
ful  text  of  the  PrasiderTf  s  public 

LongroBB,  news  comerences,  ana  omor 
Presidential  materials  released  tyy  the 
White  House. 


The  WeeMy  Compilation  canles  a 
MoTKtay  dateline  and  covers  materials 
released  during  the  preceding  weeic 
Each  issue  includes  a  T«l)le  of 
Contents,  lists  of  acts  approved  by 
the  President,  nominations  sutxnitted 
to  the  Senate,  a  checklist  of  White 


House  press  releases,  and  a  digeet 
of  QlhSir  Presidential  activities  and 
Whi||l  Hoise  announcen>ents. 
Indexes  are  published  quarterly. 

PubN^  by  the  Office  of  the  Federtf 
Registar,  ftational -Archives  Mid  . 
ration. 


Reoord«;^i^ninistn 


OMvf 

*5420 


Superintendent  of  Documents  Subscription  Order  Form 


LJ  yes,  please  enter. 


lt%eMyf  I 

Fax  your  orders  (202)  512-2250 
Phone  your  orders  (202)  512-1800 


can  keep  up  to  date  on  Presidential  activities. 

Q  $132.00  First  Class  Mail 
The  total  cost  of  my  order  is  $ . 


one  year  subscr^>tions  for  the  WecUy  rniplaiiiin  of 

Q  $73.00  Regular  MaU 


(PD)soI 


.  Price  includes 

regular  d(»nestic  postage  and  handling  and  is  subject  to 
diange.  International  custcMners  please  add  2S%. 


Q  Do  not  make  my  name  avtiUMe  to  Other  mailen 


(Pteaae  type  or  print) 

(Additkmal  addreai/atteiitioii  line) 

(Street  addrem) 

(Otj^  State,  Zip  code) 

(Daytime  phone  indiiding  area  code) 

(Purehaae  order  na) 


□  dedc  payable  to  S(4)erint«xient  of  Documents 

a  GPO  I>eposit  Account       11    I    I    I    I  Tl  -Q 

Q  VISA  □  MasterCard  I    I    I    I    Uentation) 

I  I  I  I  I  I  I  I  I  I  I  I  I  I  I  I  I  i-m 


(Autliorinng  tignatiire) 

namkyomfcryomr 


Mail  to:    Superintendent  ai  Documents 

RO.  Box  371954,  Pittsburgh.  PA  1S2S0-79S4 


:i 


^^^4 


MB 


The 

Federal  Register: 

What  It  U 

And 

How  To  U«e  It 


Ansoimdng  the  Latest  Edition 

The  Federal 
Register: 

What  It  Is 

and 

How  to  Use  It 


A  Otaids  for  tfM  Unr  of  Ae  Federal  Regisler— 
Code  of  Fedanl  Regulatkuu  System 

This  handbook  is  used  for  the  educational 
workshops  conducted  by  the  Office  of  the 
Federal  Register.  For  those  persons  unable  to 
attend  a  workshop,  this  handbook  will  provide 
guidelines  for  using  the  Federal  Register  and 
related  pubUcations,  as  well  as  an  explanation 
of  bow  to  solve  a. sample  research  problem. 


Price  ^7.00 


Superintendent  of  I>ocuments  Piriilicatioiis  Order  Form 

I I  Y£S,  please  send  me  the  following: 


Older  proouung  code: 

•6173 


^  ^  ^1 


lE^ 


Charge  four  onfer. 
ft%£My/ 
Tb  ba  your  orders  (202)-512-2250 


coptoc  of  THb 


mm  N  la  Md  Hot  lb  Um  II.  «  sroo  pm  copy.  Stock  Na  080-000-00044-4 

"      ■   .•         "■"•■-  -L-'  *  ^  - 


The  total  cost  of  my  order  is  1 International  customers  please  add  25%.  Prices  include  r^iular  domestic 
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Briefingi  on  How  To  Um  the  Ftodonl  Register 

For  infonnation  on  briefings  in  WashingtcHi,  DC,  and 
Austin,  TX,  see  announcement  on  the  inside  cover  of 
this  issue. 


Now  AvaUaUe  Online 

Code  of  Federal  Regulations 

via 

GPO  Access 

(Seleaed  Volumes) 

Free,  easy,  online  access  to  selected  Code  of  Federal 
Regulations  (CFR)  volumes  is  now  available  via  GPO 
Access,  a  service  of  the  United  States  Government 
Printing  Office  (GPO).  CFR  titles  will  be  added  to  GPO 
Access  incrementally  throughout  calendar  years  19%  and 
1997  until  a  complete  set  is  availaMe.  GPO  is  taking  steps 
so  that  the  online  and  printed  versions  of  the  CFR  will  be 
released  concurrently. 

The  CFR  and  Federal  Register  on  GPO  Access,  are  the 
official  online  editions  authorized  by  the  Administrative 
Committee  of  the  Federal  Register. 

To  access  CFR  volumes  via  the  World  Wide  Weto,  and  to 
find  out  which  volumes  are  available  online  at  a  given 
time  users  may  go  to: 

•k  http:www.access.Q».g(N/n8ra/cfr 

New  titles  and/or  volumes  will  be  added  to  this  online 
service  as  they  become  available.  The  initial  titles 
introduced  include:        ^^ 

•  Title  20  (Parts  400-499)— Employees' Benefits 
(Social  Security  Administratton) 

-k  Title  21  ((^plete)— Food  and  Drup  (Food  and  Drug 
Administration,  Drug  Enforcement  Administration,  Office  of 
National  Drug  (Control  Policy) 

•k  Title  40  (Almost  complete) — Protection  of  Enviiwunent 
(Envifonmental  Protection  Agency) 

For  additional  information  on  GPO  Aeeeu  products, 
services  and  access  methods,  see  page  II  or  contact  the 
GPO  Access  User  Support  Team  via: 

•  Phone:  toll-free:  1-888-293-6498 
-k  Email:  gpoaccessegpo.gov 
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THE  FEDERAL  REGISTER:  AVHAT  IT  IS  AND 

HOW  TO  USE  rr 


FOE: 


WHa 
WHAT. 


Any  parson  who  uses  the  Federal  Register  and  Code  of  Federal 
Regulatioiu. 

Sponstved  by  the  Office  of  the  Federal  Register. 
Free  public  Ixiefings  (approximately  3  houn)  to  present: 
^- 1.  The  regulatory  process,  with  a  focus  on  the  Federal  Register 
•fatem  and  the  public's  role  in  the  development  of 
'  regulations. 

2.  The  relationship  between  the  Federal  Register  and  Code  of 
Federal  Regulations. 
~  3.  The  important  elements  of  typical  Federal  Register 
documents. 
,4.  An  introduction  to  the  finding  aids  of  the  FR/CFR  system. 

WHY:       To  provide  the  public  with  access  to  information  necessary  to 
research  Federal  agency  regulations  which  directly  affect  them. 
There  will  be  qo  discussion  of  specific  ag^cy  regulations. 
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WASHINGTON,  DC 
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Office  of  the  Federal  Register 

Confisrence  Room 

800  North  Capitol  Street.  NW. 

Washington,  DC 

(3  blocks  north  of  Union  Station  Metro) 

202-523-4538 


AUSTIN,  TX 
WHEN:     V,  December  10.  1996 

'  9:00  a.m.  to  12:00  p.iii. 

WHERft>*/    ^      Atrium 

..;i,^  Lyndon  Baines  Johnson  Library 

'  "\.^- '  2313  Red  River  Street 

Austin,  TX 
1-800-688-9889  X  0 
(Federal  Information  Center) 
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Actuartos,  Joint  Board  for  EnronitMht 

See  Joint  Board  for  Enrollment  of  Actuaries 

Agency  for  Health  Care  Policy  and  Reeeerch 
Nonccs  I 

Meetings: 
Health  Care  Policy  and  Reseaich  Special  Emphasis  Panel. 
64749-64750  ^ 

Agricultural  Marketing  Service 

RULES 

Almonds  grown  in  California,  64601-64603 

PROPOSED  RULES 

Cotton  research  and  promoticm  order 
Sign-up  period  during  which  eligible  producers  and 
importers  could  request  continuance  referendum  on 
1991  amendments,  64640-64643 
Dates  (domestic)  produced  or  packed  in  California,  64638- 

64640 
Noncss  Ml 

Agency  information  collection  activities: 
Proposed  collection;  comment  request,  64661-64662 


Agriculture  Department 

See  Agricultural  Maiiwting  Service 
See  Farm  Service  Agency 
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Aeeateinatlon  Records  fteview  Board 

KOTICES 

Formal  determinations  on  records  release,  64662-64664 

Blind  or  Severely  Disabiedr  Commitlee  lor  Purchase  From 
People  Who  Are 

See  Committee  for  Purchase  From  People  Who  Are  Blind  or 
Severely  Disabled 

CoastQuwd 

RULES  I     ' 

Pollution: 
Existing  tank  vessels  without  double  hulls;  structural  and 
operational  measures  to  reduce  oil  spills 
Reporting  and  recordkeeping  requirements.  64618 

PROPOSB)  RULES 

Regattas  and  marine  parades: 

Augusta  Invitational  Rowing  Regatta.  64645-64647 
NOTICES 
Environmental  statements:  availability,  eta: 

Atlantic  Protected  Living  Marine  Resource  Initiative, 
64785-64786 

Commerce  Department 

See  International  Trade  Administration 
See  Kfinority  Business  Development  Agency 

Committee  for  Purchase  From  People  Who  Are  Blind  or 
Severely  Disabled 

NOTICES 

Procurement  list;  additions  and  deletions,  64664-64666 
Consumer  Product  Safety  Commission 

NOTICES 

Meetings;  Sunshine  Act,  64693-64694 


Customs  Service 

NOTICES 

Hydraulic  mine  roof  shield  supports;  tariff  classification, 
64791-64792 

Defence  Department 

See  Defense  Logistics  Agency 

See  Navy  Department 

RULES 

Acquisiticm  regulations: 

Business  combination;  external  restructuring  costs 
reimbursement,  64635-64636 

Contract  termination  or  reduction  notification,  64636- 
64637 
NOTICES 
Arms  sales  notification;  transmittal  letter,  etc,  64694-64707 

Defense  lu>glstics  Agency 

NOTICES 

Privacy  Act: 
Computer  matching  programs,  64708-64709 
Systems  of  records,  64709-64711 

Employment  Standards  AdnUnistration 

NOTICES 

Minimum  wages  for  Federal  and  federally-assisted 

construction;  general  wage  determination  deosicns, 
64761-64763 

Energy  Depertmeot 

Sefe  Energy  Efficiency  and  Renewable  Energy  Office 

See  Energy  Researdi  Office 

See  Federal  Energy  Regulatory  Commission 

RULES 

National  Environmental  Policy  Act  implanenting 
procedures: 
Federal  regulatory  reform,  64603-64609 

Energy  Efficiency  and  ftonewabi*  Energy  Office 

NOTICES 

Building  energy  standards  pro^sm: 
Low-rise  residential  buildingJB;  energy  efficiency 

improvements  in  1995  CABO  Model  Energy  Code, 
64727-64731 

Energy  Research  Office 

NOTICES 

&ants  and  cooperative  agreements;  availability,  etc.: 
Financial  assistance  programs — 
Environmental  management  science  program,  64731- 
64737 

Environmental  Protection  Agency 

RULES 

Clean  Air  Act: 
State  operating  permits  programs — 
Idaho,  64622-64635 
PROPOSED  RULES 

Air  quality  implementation  plans;  approval  and 

promulgation;  various  States:  "^ 

Colorado,  64647-64651 
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Qeen  Air  Act: 
State  operating  p>enmts  programs — 
Connecticut,  64651-64658 
NOTICES 

Agency  information  collection  activities: 
Submission  for  OMB  review;  comment  request.  6473Q- 
64739 
Drinking  water 
Low  levels  of  arsenic,  health  effects;  investigator-initiated 
grants,  64739-64741 
EnviroDmental  statements;  availability,  etc: 
Agency  statements — 
Comment  availability,  64741-64742 
Weekly  receipts,  64742-64743 
Water  pollution:  discharge  of  pollutants  (NPDES): 

Alaska;  placer  mining;  general  permit,  64796-64814 
Water  pollution  control: 
Clean  Water  Act- 
Class  n  administrative  penalty  assessments.  64743 
Marine  sanitation  device  standard;  petitions — 
Massachusetts,  64743-64744 

Fann  Service  Agency 

RULES 

Dairy  indemnity  payment  program,  64601 

Federal  Aviatkxi  Administration 

PnOPOSEO  RULES 
Airworthiness  directives: 

Industrie  Aeronauticfae  E  Meccaniche,  64645 

Jetstream.  64643-64645 
NOTICES 

Exemption  petitions;  siunmaiy  and  disposition,  64786 
Meetings: 

Air  Traffic  Procedures  Advisory  Committee,  64786-64787 

Federal  Communicationa  Commiaalon 

PROPOSED  RULES 

Radio  stations;  table  of  assignments: 

Michigan,  64660 
NOTICES 

Rulemaking  proceedings;  petitions  filed,  granted,  denied, 
etc.  64744 

Federal  Deposit  insurance  Corporation 

RULES 

Assessments: 
Bank  Insurance  Fund — 
Rate  schedule  adjustment,  64609-64613 

Federal  Emergency  Management  Agency 

NOTICES 

Grants  and  cooperative  agreements;  availability,  etc: 
National  Urban  Search  and  Rescue  Response  System, 
64744-64745 

Federal  Energy  Regulatory  Commission 

NOTICES 

Applications,  hearings,  determinations,  etc.: 
Columbia  Gas  Transmission  Corp..  64737 

Federal  Housing  Rnance  Board 

RULES 
Operations: 
Regulatory  waivers;  CQnsiderati(Hi  procedure,  64613- 
64615 


Federal  Maritime  Commission 

NOTICES 

Agreements  filed,  etc..  64745 
Freight  forwarder  licenses: 
K&M  International  Co.  et  al..  64745-64746 

,  Federal  Reserve  System 

NOTICES 

Banks  and  bank  holding  companies: 
Change  in  bank  control.  64746 
Fcmnations,  acquisitions,  and  mergers,  64746 
Permissible  nonbanking  activities,  64746-64747 

Meetings:  Sunshine  Act,  64747 

Food  and  Drug  Administration 

RULES 

Medical  devices: 
General  hospital  and  personal  use  devices — 
Acupuncture  needles;  reclassification,  64616-64617 
NOTICES 

Agency  information  collection  activities: 
Proposed  collection;  comment  request,  64750-64753 
Submission  for  OMB  review;  comment  request,  64753- 
-^  64754 

Food  additive  petitions: 

Pendleton,  Betty  J..  64754 
Hiunan  drugs: 
Drug  products  discontinued  from  sale  for  reasons  other 
than  safety  or  effectiveness — 
Testosterone  propionate  2%  ointment;  correction. 
64754-64755 
RepOTts;  availability,  etc.: 
Liquid  chemical  germicides:  premarket  notification 
(510(k))  content  and  format  submissions;  guidance, 
64755-64756 

Foreign  Claima  Settlement  Commiaaion 

NOTICES 

Meetings;  Sunshine  Act.  64760 

Qeneral  Services  Administration 

NOTICES 

Federal  travel: 
Special  actual  subsistence  expense  reimbursement 
ceiling — 
Atlantic  GA;  Summer  1996  Olympic  Games.  64747- 

64748 
Burlington.  VT;  peak  fall  foliage  season.  64749 
Greensboro  and  Wilmington.  NC;  fliuricane  Fran 
disaster,  64748-64749 

Health  and  Human  Services  Department 

See  Agency  for  Health  Care  Policy  and  Research 

See  Food  and  Drug  Administration 

See  Health  Resources  and  Services  Administration 

Health  Reaources  and  Services  Administration 


Agency  information  collection  activities: 
Submission  for  OMB  review;  comment  request,  64756 

Houaing  and  Urtian  Devetopment  Department 

RULES 

Nondtizens;  financial  assistance  rei^cdtms 

Correction,  64617-64618 
NOTICES 
Grants  and  cooperative  agreements;  availability,  etc: 

Facilities  to  assist  homeless — 
Excess  and  surplus  Federal  property,  64756 
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Immigration  and  Naturalixation  Sarvica 

NOTICES 

Agency  information  collection  activities:    ~ 
Submission  for  0MB  review;  comment  request,  64760- 
64761 

Intarior  Dapartmant 

See  Land  Management  Bureau 
See  National  Park  Service  ,  .^ 

■  ■'.'..* 
Intamti  Ravanua  Sarvica  ^^  '' 

Nonccs 
Agency  information  collection  activities: 

Proposed  collection;  comment  request,  64792 
Taxable  substances,  imported: 

Diglycidyl  ether  of  bisphenol-A  (epoxy),  64793 


Intamational  Trade  Administration 

NOTICES 

Antidumping: 
Brass  sheet  and  strip  from — 
Canada,  64666-64669 
Countervailing  duties: 
Carbon  steel  wiie  rod  from— 

Argentina.  64669 
Iron-metal  castings  from —  ■    "*" . 
India,  64669-64693 
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Joint  Board  for  Enrolimant  of  Actuaries 

NOTICES 
Meetings: 
Actuarial  Examinations  Advisory  Committee,  64792- 
64793 
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Justice  Dapartmant 

See  Foreign  Claims  Settlement  Commission 
See  Immigration  and  Naturalization  Service 


l.abor  Dapartmant 

See  Employment  Standards  Administration 

See  Pension  and  Welfare  Benefits  Administration 

NOTICES 

Agency  information  collection  activities:  ' 
Submission  for  OMB  review;  comment  request,  64761 

l.and  Management  Bureau 

PROPOSED  RULES 

Land  resource  management:    " 
Land  exchanges,  64656-64660 

NOTICES 

Coal  leases,  exploration  licenses,  etc: 

Utah.  64756-64757 
Public  land  orders:  y 

Washington,  64757  '    • 

Recreation  management  restrictions,  etc.: 

Brunswick  Canyon,  NV;  off-road  vehicle  use  and  firearms 
discharge  prohibition,  64757-64758 


l.agal  Sarvicas  Corporation 

NOTICES 

Meetings;  Sunshine  Act,  64767 


WUnority  Business  Davalopmant  Agency 

NOTICES 

Business  development  center  program  applications: 
Florida  et  al.,  64693 


National  Aaronautica  and  Space  Administration 

NOTICES 

Patent  licenses;  non-exclusive,  exclusive,  or  partially 
exclusive: 
Compix  Inc..  64767 

National  Park  Sarvica  • 

NOTICES 

Environmental  statements;  availability,  etc.: 
Keweenaw  National  Historical  Pari:,  MI,  64759-64760 
Richmond  National  Battlefield  Park,  VA,  64758-64759 

Navy  Dapartmant 

NOTICES 

Environmental  statements;  availability,  etc.: 
Base  realignment  and  closure — 
Naval  Air  Station  Miramar  realignment  into  Marine 

Corps  Air  Station.  CA,  64711-64721 
Naval  Training  Center  Orlando.  FL,  64721-64727 

Nuclear  Regulatory  Commission 

NOTICES 

Reports;  availability,  Stc: 
Portable  gauge  licenses;  program-specific  guidance 
Pilot  test;  volimteer  request,  64768 

Pension  and  Welfare  Benefits  Administration 

NOTICES 

Employee  benefit  plans;  prohibited  transaction  exemptions: 
Blue  Cross  and  Blue  Shield  of  Virginia  et  al.,  64763- 
64767 

Postal  Sarvica 

RULES 

Domestic  Mail  Manual: 
Miscellaneous  amendments,  64618-64622 

Public  Health  Sarvica 

See  Agency  for  Health  Care  PoUcy  an4  Research 

See  Food  and  I^ug  Administration 

See  Health  Resources  and  Services  Administration 

Securitias  and  Exchange  Commission 

NOTICES 

Seciuities: 
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This  section  of  the  FEDERAL  REGISTER 
contains  regulatory  documents  having  general 
applicability  and  legal  effect,  most  of  which 
are  keyed  to  and  codified  In  the  Code  of 
Federal  Regulations,  which  is  pubished  under 
SO  titles  pursuant  to  44  U.S.C.  1510. 

TTw  Code  of  Federal  Regulations  is  sold  l>y 
Vte  Superintendent  of  Documents.  Prices  of 
new  txwks  are  listed  in  the  first  FEDERAL 
REGISTER  issue  of  each  week. 


DEPARTMENT  OF  AOmCULTURE 

Fann  8wvlc#  Agsncy 

TCFRPartTM 
Rmo6eo-A»7 

Dairy  Indemnity  Payment  Program 

AQENCY:  Farm  Service  Agency,  USDA. 
action:  Final  rule. 

SUMMARY:  tliis  final  rule  amends  the 
authority  citation  for  the  Dairy 
Indemnity  Payment  Program  (DDT) 
regulations  to  cover  the  expenditure  of 
additional  funds  that  were  recently 
appropriated. 

The  DIPP  indemnifies  dairy  formers 
and  manufacturers  for  losses  suffered 
with  respect  to  milk  and  milk  products, 
through  no  fault  of  their  own. 
EFFECTIVE  DATE:  December  6, 1996. 
FOR  FURTHER  INFORMATION  CONTACT: 
Raellen  Erickson,  Agricultural  Program 
Speciahst,  Price  Support  Division.  PSA. 
USDA,  STOP  0512,  P.O.  Box  2415, 
Washington.  D.C.  20013-2415.  at  (202) 
720-7320. 

SUPPLEMENTARY  INFORMATION: 

ExwntiTe  Order  12866 

This  rule  has  been  determined  to  be 
not  significant  for  purposes  of  Executive 
Order  12866  and  therefore  has  not  been 
reviewed  by  the  Office  of  Management 
and  Budget  (OMB). 

Fed  wal  Aasiatance  Program 

The  title  and  nimiber  of  the  Federal 
Assistance  Program,  as  foxmd  in  the 
Catalog  of  Federal  Domestic  Assistance, 
to  which  this  rule  applies  are  Dairy 
Indemnity  Payments,  Number  10.053. 

Regulatory  Flexfl>ility  Act 

It  has  been  determined  that  the 
Regulatory  Flexibihty  Act  is  not 
appUcable  to  this  final  rule  because  the 
Farm  Swvice  Agency  is  not  required  by 
5  U.S.C  533  or  any  other  provision  of 


law  to  publidi  a  notice  of  proposed 
rulemaking  with  respect  to  the  subject 
matter  of  these  determinations. 

EnTironinmital  Evaluation 

It  has  been  determined  by  an 
environmental  evaluation  that  this 
action  will  have  no  significant  impact 
cm  the  quality  of  the  huiman 
environment  Therefore,  neither  an 
environmental  assessment  nor  an 
Environmental  Impact  Statement  is 
needed. 

ExecvtiTe  Order  12372 

This  program  is  not  subject  tolhe 
provisions  of  Executive  Order  1237^, 
which  requires  intergovenunental 
consultation  with  State  and  local 
offidab.  See  the  Notice  related  to  7  CFR 
part  3015.  subpart  V,  published  at  48  FR 
29115  {June  24, 1983). 

ExecvtiTe  CMnr  12778 

This  rule  has  been  reviewed  pursuant 
to  Executive  Order  12778.  To  the  extent 
State  and  local  laws  are  in  conflict  with 
these  regulatory  provisions,  it  is  the 
intent  (ACCC  that  the  terms  of  the 
regulations  prevail.  The  provisions  of 
this  rule  are  not  retroactive.  Prior  to  any 
judicial  action  in  a  court  of  competent 
jiuisdiction.  administrative  review 
imder  7  CFR  part  780  must  be 
exhausted. 

Paperwork  Reduction  Act 

The  amendments  to  7  CFR  part  760 
set  forth  in  this  final  rule  do  not  contain 
additional  information  collections  that 
require  clearance  by  the  Office  of 
Management  and  Budget  under  the 
provisions  of  44  U.S.C  35.  Existing 
informatirm  collections  were  approved 
by  OMB  and  assigned  OMB  Control 
Number  0560-0116. 

Backgroniid 

The  DIPP  was  originally  authorized 
by  section  331  of  the  Economic 
C^port\mity  Act  of  1964.  The  statutory 
authority  for  the  program  was  extended 
several  times.  Most  recently,  funds  were 
appropriated  for  this  program  by  the 
/Agriculture,  Rtiral  Development,  Food 
and  Drug  Administration,  and  Related 
Agencies  Act,  1997,  (the  Act)  PubUc 
Law  104-180, 110  Stat.  1569,  which 
authorizes  the  program  to  be  carried  out 
until  the  funds  appropriated  under  the 
Act  are  expended.  The  objective  of  DIPP 
is  to  indemnify  dairy  farmers  and 
manufacturers  of  dairy  products  who. 


through  no  fault  of  their  own,  suBet 
income  losses  with  respect  to  milk  or 
milk  products  removed  from 
commercial  markets  because  such  milk 
or  milk  products  contain  certain 
harmful  residues.  In  addition,  dairy 
farmers  can  also  be  indemnified  for 
income  losses  with  respect  to  milk 
required  to  be  removed  from 
commercial  markets  due  to  residues  of 
chemicals  or  toxic  substances  or 
contamination  by  nucleer  radiation  or 
fallout. 

The  regulations  governing  the 
program  are  set  forth  at  7  CFR  760.1- 
760.34.  This  final  rule  makes  no 
changes  in  the  provisions  of  the 
regulations.  Since  the  only  purpose  of 
th^  final  rule  is  to  make  a  technical 
amendment  by  adding  a  new  authority 
pursuant  to  the  Act,  it  has  been 
determined  that  no  further  public 
rulemaking  is  required.  Therefore,  this 
final  r\ile  shall  became  effective  upon 
date  of  publication  in  the  Federal 
Register. 

List  of  Subjects  in  7  CFR  Part  760 

Dairy  products.  Indemnity  payments. 
Pesticides  and  pests. 

Accordingly,  the  regulations  at  7  CFR 
Part  760  are  amended  as  follows: 

PART  780— mDEMNmr  PAYMENT 
PROGRAMS 

Subpart— Dairy  Indenmlty  Payment 
PtoQfams 

The  authority  citation  for  Subpart 
Dairy  Indemnity  Payment  Programs  is 
revised  to  read  as  follows: 

Auliiority:  Pub.  L.  104-37, 109  St^  310; 
Pub.  L.  104-180, 110  Stat  1569. 

Signed  in  Washington,  DC,  on  Novoidier 
21, 1996. 
Brace  R.  Wabar. 

Acting  Administrator.  Farm  Service  Agency. 
(FR  Doc  96-31072  Filed  12-5-96;  8:45  am] 
■LUNaC0MS41l 


Agrlculturai  MarttaHng  Service 

7CFRPart961 

[DockM  No.  FV96-881-4FR] 

Almonds  Grown  In  CaNfomia:  Intareat 
and  Lata  Payment  Chargee  on  Paat 
Due  Aaseesmenta 

AGENCY:  Agricuhuial  Marketing  Service. 
USDA. 
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ACTKM:  Final  rule. 


summary:  This  final  rule  implements 
interest  and  late  payment  charges  on 
past  due  assessments  owed  under  the 
almond  mvketing  order.  The  marketing 
order  regulates  the  handling  of  almonds 
grovm  in  California  and  is  administeied 
locally  by  the  Ahnond  Board  of 
California  (Board).  This  rule  implements 
authority  contained  in  the  marketing 
order  to  allow  the  Board  to  collect  late 
payment  and  interest  charges  for  past 
due  assessments  owed  the  Board  by 
handlers,  and  will  contribute  to  the 
efficient  administration  of  the  program. 
EFFECTIVE  DATE:  This  final  rule  becomes 
effective  December  9.  1996. 
FOR  FURTHER  INFORMATION  CONTACT: 
Kathleen  M.  Finn,  Marketing  Specialist, 
Marketing  Order  Administration 
Branch,  F*V,  AMS.  USDA.  room  2523- 
S,  P.O.  Box  96456,  Washington,  DC 
20090-6456;  telephone:  (202)  720-1509. 
Fax  »  (202)  720-5698;  or  Martin  Engeler, 
California  Marketing  Field  Office, 
Marketing  Ordw  Administration 
Branch.  FftV.  AMS.  USDA,  2202 
Mmiterey  Street,  suite  102B,  Fresno, 
California  93721;  telephone:  (209)  487- 
5901,  Fax  «  (209)  487-5906.  Small 
businesses  may  request  information  on 
compliance  with  this  regiUationliy 
contacting:  Jay  Cuerber,  Marketing 
Order  Administration  Branch,  Fruit  and 
Vegetable  Division,  AMS.  USDA.  P.O. 
Box  96456,  room  2523-S,  Washington, 
DC  20090-6456;  telephone  (202)  720- 
2491;  Fax  «  (202)  720-5698. 
SUPPLEMBirARY  INFORMATION:  This  final 
rule  is  issued  under  Marketing  Order  ° 
No.  981  (7  CFR  part  981),  as  amended, 
regulating  the  handling  of  almonds 
grown  in  California,  hereinafter  referred 
to  as  the  "order."  This  order  is  efiiective 
under  the  Agricultural  Marketing 
Agreement  Act  of  1937,  as  amended  (7 
U.S.C  601-674),  hereinafter  referred  to 
as  the  "Act." 

The  Department  of  AgHculture 
(Department)  is  issiiing  this  r\de  in 
conformance  with  Executive  Ordn 
12866. 

This  final  rule  has  been  reviewed 
under  Executive  Order  12988,  Qvil 
Justice  Reform.  This  rule  is  not  intended 
to  have  retroactive  efiiect.  This  rule  will 
not  preempt  any  State  or  local  laws, 
regidations,  or  policies,  unless  they 
present  an  irreconcilable  conflict  with 
this  rule. 

The  Act  provides  that  administrative 
proceedings  must  be  exhausted  before 
parties  may  file  suit  in  court.  Under 
section  608c(15)(A)  of  the  Act.in^^ 
handler  subject  to  an  order  may  file 
with  the  Secretary  a  petition  stating  that 
the  order,  any  provision  of  the  order,  or 


'  any  obligation  imposed  in  connection 
with  the  order  is  not  in  accordance  with 
law  and  request  a  modification  of  the 
order  or  to  be  exempted  therefrom.  A 
handler  is  afforded  the  opportunity  for 
a  hearing  on  the  petition.  After  the 
hearing  the  Secretary  would  rule  on  the 
petition.  The  Act  provides  that  the 
district  court  of  the  United  States  in  any 
district  in  which  the  handler  is  an 
inhabitant,  or  has  his  or  her  principal 
place  of  business,  has  jurisdiction  to 
review  the  Secretary's  ruling  on  the 
petition,  provided  an  action  is  filed  not 
later  than  20  days  after  date  of  the  entry 
of  the  ruling. 

Pursuant  to  requirements  set  forth  in 
the  Regulatory  Flexibility  Act  (RFA),  the 
Agricultural  Marketing  Service  (AMS) 
has  considered  the  economic  impact  of 
this  action  on  small  entities. 

The  purpose  of  the  RFA  Is  to  fit 
regulatory  actions  to  the  scale  of 
business  subject  to  such  actions  in  order 
that  small  businesses  will  not  be  imduly 
or  disproportionately  burdened. 
Mazketing  orders  issued  pursuant  to  the 
Act,  and  rules  issued  thereunder,  are 
unique  in  that  they  are  brought  about 
through  group  action  of  essentially 
small  entities  acting  on  their  own 
behalf.  Thus,  both  statutes  have  small 
ffiitity  qrientation  and  compatibility. 

There  are  approximately  95  handlers 
and  approximately  8,000  producers  of 
almonds  in  the  regxdated  area.  Small 
agricultxiral  service  firms,  which 
includes  handlers,  have  been  defined  by 
the  Small  Business  Administration  (13 
CFR121.601)  as  those  having  annual 
receipts  of  less  than  $5,000,000,  and 
small  agricultural  producers  are  defined 
as  those  having  annual  receipts  of  less 
than  $500,000.  The  majority  of  handlers 
and  producers  of  California  almonds 
may  be  classified  as  small  entities. . 

This  final  rule  implements  regulations 
concerning  collection  of  assessments 
under  the  California  almond  markeHng 
order.  This  rule  allows  the  Board  to 
impose  interest  and  late  payment 
charges  on  past  due  assessment 
accounts.  Although  the  vast  majority  of 
handlers  are  timely  in  remitting  their 
assessments,  there  are  a  few  who  are 
not.  This  rule  provides  incentive  for 
handlers  to  remit  assessments  in  a  ■ 
timely  manner,  with  the  intent  of  < ' 
creating  a  fair  and  equitable  process 
amcmg  all  industry  handlers.  It  will  not 
impose  any  costs  on  handlers  who  pay 
their  assessments  on  time,  and  will 
contribute  to  the  efficient 
administration  of  the  program. 
Therefore,  the  AMS  has  determined  that 
this  action  will  not  have  a  significant 
economic  eCEact  on  a  substantial  number 
of  small  entities. 


Section  981.81  of  the  ahnond    ' 
marketing  order  provides  authority  for 
the  Board  to  assess  handlers  of 
CaUfomia  almonds  to  fund  authorized 
activities.  This  section  was  recently 
amended  to  authorize  the  Board,  with 
the  approval  of  the  Secretary,  to  impose 
interest  and  late  payment  charges  on 
past  due  assessments. 

The  Board  met  on  July  24, 1996,  and 
unanimously  recommended 
implementing  the  order  authority 
regarding  interest  and  late  payment 
charges.  Althoiigh  most  handlers  remit . 
assessments  in  a  timely  manner, 
historically  there  have  been  a  few  who 
do  not.  Those  handlers  are  able  to  reap 
the  benefits  of  Board  programs  at  the 
expense  of  others.  In  addition,  they  are 
able  to  utilize  funds  for  their  own  use 
that  shoidd  otherwise  be  paid  to  the 
Board  to  finance  Board  programs.  In 
effect,  this  provides  handlers  %vith  an 
interest  free  loan. 

Implementing  interest  and  late  - 
payment  charges  will  provide  an 
incentive  for  handlers  to  pay 
assessments  on  time,  which  will 
improve  compliance  with  the  order.  It 
will  decrease  the  niunber  of  actions 
taken  against  handlers  failing  to  pay 
assessments  on  time  through 
administrative  remedies  or  the  Federal 
courts.  These  remedies  can  be  costiy 
and  time  consiuning  and  often  add  to  an 
already  overbxirdened  legal  system.  This 
rule  removes  any  economic  advantage 
gained  by  those  handlers  who  do  not 
pay  on  time,  thus  helping  to  ensure  a 
program  that  is  equitable  to  all.  This  is 
also  consistent  with  standard  business 
practices. 

For  199&-97  crop  year  assessments, 
interest  chai^ges  of  one  and  one  half 
percent  per  month  will  be  chai^ged  for 
assessments  30  days  or  more  late.  In 
addition,  assessments  remaining  impaid 
for  60  days  will  be  charged  a  10  percent 
late  payment  chai^-  For  prior  crop  year 
assessments  past  due,  the  Board 
recommended  an  interest  rate  of  one 
and  one  half  percent  per  month  and  a 
late  payment  charge  of  20  percent,  after 
handlere  are  provided  an  initial  grace 
period  to  come  into  compliance. 

While  the  Board's  recommendation 
contemplated  calculating  interest  and 
late  payment  charges  fix>m  the  original 
invoice  date,  the  Department  has 
determined  that  no  interest  or  late 
payment  charges  will  accrue  prior  to  the 
e^ctive  date  of  this  rule.  Interest  or  late 
pajrment  charges  will  only  be  applicable 
to  assessments  accrued  and  billed  after 
the  efiiective  date  of  this  rule. 

The  proposed  rule  concerning  Ihis 
action  was  published  in  the  September 
13, 1996.  Federal  Register  (61  FR 
48428).  with  a  30-day  comment  period 
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ending  October  15, 1996.  Two 
comments  were  received.  *  *r  if^  - 

The  Board  commented  that  it      V  '- ' 
supports  the  rule,  in  part,  but  it       ~ 
requested  that  the  Department 
reconsider  allowing  the  application  of 
interest  and  late  pa3rment  charges  on 
assessments  delinquent  prior  to  the 
effective  date  of  the  final  rule.  The 
Board  ccHnmented  that  the  proposed 
rule  ignored  the  industry's 
recommendations  with  regard  to 
assessments  which  are  delinquent  prior 
Vo  the  effective  date  of  the  final  rule  and 
no  one  should  be  allowed  to  benefit 
from  a  "free  ride"  at  the  e}q>ense  of 
other  handlers.  The  Board  believes  that    . 
allowing  handlers  a  short  period  of 
notice,  such  as  60  days,  before  imposing 
interest  and  late  payment  charges  after 
the  final  rule  is  efiiactive  would  give 
handlers  ample  opportunity  to  become 
current  with  all  assessments  past  due. 
Those  that  do  not  become  current 
during  the  notice  period  should  be 
subject  to  intnest  and  late  payment 
charges,  the  Board  believes,  llie  Board 
further  states  that  it  believes  this  is 
consistent  with  the  order  language. 

The  Department  does  not  believe  that 
the  Board's  recommendation  would  be 
consistent  with  the  ordm  language.  The 
amended  order  language  states  that 
assessments  not  paid  within  the 
prescribed  period  of  time  "subsequent" 
to  approval  by  the  Secretary  shall  be 
subject  to  interest  or  late  paymmt 
charges.  This  language  clearly  indicates 
that  only  after  the  authority  is 
implemented  by  a  final  rule  should 
assessments  be  subject  to  interest  and 
late  payment  charges.  Although  the 
Boaid  may  disagree  with  the 
Department's  position  that  the  order 
audiorizes  it  to  charge  interest  and  late 
payment  charges  only  on  handlers  vtho 
&il  to  pay  assessments  accrued  and 
billed  after  the  efEsctive  date  of  the  final 
rule,  the  Department  believes  that  the 
clear  language  and  the  intent  of  the 
order  amendment  is  being  met  with  this 
action  and  the  long  term  b«iefits  of  this 
final  rule  will  be  significant  to  the 
effective  administration  of  the  order.  For 
the  above  stated  reasons,  no  change  is 
being  made  to  the  rule  in  response  to 
the  Board's  conmienL 

The  second  comment  was  submitted 
by  an  attorney  on  behalf  of  an  almond 
handler.  This  commenter  requested 
clarification  on  the  portion  of  the  rule 
which  states  that  no  interest  or  late 
payment  charges  will  accrue  prior  to  the 
effective  date  of  the  rule  and  that 
interest  and  late  paymmt  charges  will 
only  be  applicable  to  assessments 
accrued  and  billed  after  the  effective 
date  of  the  rule.  As  an  example,  he 
asked  if  a  handler  could  be  charged 


interest  or  late  payment  charges  for 
assessments  accrued  in  1993.  The 
ccHnmenter's  interpretation  of  this 
language  was  that  it  would  not.  The 
commenter  is  correct.  Only  those 
assessments  accrued  and  billed  after  the 
effective  date  of  this  final  rule  will  be 
sij^ject  to  interest  and  late  payment 
charges. 

The  commenter  also  asked  if  a 
handler  has  filed  a  petition  in  good  faith 
under  section  608  15(a)  of  the  Act, 
challenging  the  constitutionality  of  any 
or  all  portions  of  the  almond  maiketing 
order,  and  withholds  assessments 
pending  tha  outcome  of  this  action,  is 
the  handler  subject  to  interest  and  late 
payment  charges  bova  the  time  the 
assessments  were  originally  accrued  and 
billed?  The  commenter  stated  that 
interest  and  late  payment  diarges 
should  not  apply  during  the  pendency 
of  a  15(a)  proceeding  because  the 
Department  will  not  stipulate  to  a 
refund  of  assessments  in  the  event  the 
handler  prevails.  The  commenter 
proposed  an  exemption  from  interest 
and  late  payment  charges  for  those 
assessments  owed  for  promotion  and 
advertising  programs  if  the  handler  has 
filed  a  15(a)  petition.  The  handler 
would  maintain  such  assessments  in  an 
interest  bearing  account  and  the  funds 
would  ultimately  be  the  property  of  the 
prevailing  party. 

It  is  the  Deputment's  position  that 
filing  a  15(a)  petition  does  not  reUeve  a 
handler  bom  complying  with  marketing 
order  requirements.  If  a  handler  prevails 
in  a  legal  proceeding  challenging  the 
validity  of  marketing  order  provisions, 
the  Department  would  comply  with  any 
final  unappealable  order  granting  relief 
to  petitioners.  Petitioners  have  the 
opportunity  to  argue  relief  remedies  in 
the  appropriate  k^  forum.  For  the 
foregoing  reasons,  no  change  is  being 
made  to  the  rxile  in  response  to  this 
commmt. 

After  thoroughly  analyzing  the 
comments  received  and  other  available 
information,  the  Department  has 
concluded  that  this  final  rule  is 
appropriate. 

After  consideration  of  all  relevant 
matter  presented,  including  the 
information  and  recommendations 
submitted  by  the  Board  and  othw 
available  information,  it  is  hereby  found 
that  this  rule,  as  hereinafter  set  forth, 
will  tend  to  effectuate  the  declared 
poUcy  ofthe  Act. 

It  is  further  found  that  good  cause 
exists  for  not  postponing  the  effective 
date  of  this  rule  until  30  days  after 
publication  in  the  Federal  Register  (5 
U.S.C.  553)  because  this  rule  should  be 
implemented  as  soon  as  possible  so  that 
the  Board  will  be  in  a  position  to' 


implement  an  incentive  for  handlers  to 
make  timely  assessment  payments. 
Further,  handlers  are  aware  of  this  rule, 
which  was  recommended  at  a  pubUc    . 
meeting.  Also,  a  30-day  comment  period 
was  provided  tor  in  the  proposed  rule. 

List  of  Sidifects  in  7  CFR  Part  Ml 

Almonds,  Marketii^  agreements. 
Nuts,  Reporting  and  recordkeeping 
reqiiirements. 

For  the  reasons  set  forth  in  the 
preamble.  7  CFR  put  981  is  amended  as 
follows: 

PART  981— ALMONDS  QROWN  M 
CAUFORNIA 

1.  The  authority  citation  for  7  CFR  . 
part  981  continues  to  read  as  follows: 

Autfaoritjn  7  U.S.C  601-674. 

2.  A  new  §  981.481  is  added  to  read 
as  follows: 

§961.481    InlSfMt  Mid  Iflls  payment 


(a)  Pursuant  to  $  981.481,  the  Board 
shall  impose  an  interest  charge  on  uiy 
handler  whose  assessment  payment  has 
not  been  received  in  the  Board's  office, 
or  the  envelope  containing  the  payment 
legibly  poctnudLed  by  the  U.S.  Postal 
Sovioe,  within  30  days  of  the  invoice 
date  shown  on  the  handler's  statement 
The  interest  charge  shall  be  a  rate  of  one 
and  one  half  percent  per  month  and 
shall  be  applied  to  the  unpaid 
assessment  balance  for  the  number  of 
days  all  or  any  part  of  the  luwaid 
balance  is  delinquent  beyond  the  30  day 
payment  period. 

(b)  In  addition  to  die  interest  charge 
specified  in  paragraph  (a)  of  this 
section,  the  Board  shall  impose  a  late 
payment  charge  on  any  handler  whose 
payment  has  not  been  received  in  the 
Board's  office,  or  the  envelope 
containing  the  payment  legibly 
postmarked  by  die  U.S.  Postal  Service, 
within  60  days  of  the  invoice  dale.  The 
late  payment  charge  shall  be  10  percent 
of  the  impaid  bcdance. 

Dated:  December  2. 1996. 
Rebett  C  KemeiTt 

DinctoT,  Fruit  and  Vegatable  Division. 
[FR  Doc  96-31027  Filed  12-5-96;  8:4^ am] 
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action:  Final  rule. 


SUMMARY:  The  Department  of  Energy 
(DOE  or  the  Department)  is  amending  its 
regulations  governing  compliance  with 
the  National  Environmental  Policy  Act 
(NEPA).  These  amendments  incorporate 
changes  primarily  related  to  DOE's 
power  marketing  activities,  based  on 
EXDE's  experience  in  applying  the 
current  NEPA  regulations.  The  revised 
regulations  are  intended  to  improve 
DOE'S  efficiency  in  implementing  NEPA 
requirements  by  reducing  costs  and 
preparation  time,  while  maintaining 
quality,  consistent  with  the  DOE 
Secretarial  Policy  Statement  on  NEPA 
issued  in  June  1994. 
EFFECTIVE  DATE:  This  rule  will  become 
effective  January  6, 1997. 
FOR  FURTHER  MFORMATION  CONTACT: 
Carol  Borgstrom,  Director,  Office  of 
NEPA  Policy  and  Assistance,  EH-42. 
U.S.  Department  of  Energy,  1000 
Independence  Avenue,  SW., 
Washington,  DC  20585-0119,  (202)  586- 
4600  or  leave  a  message  at  (800)  472- 
2756. 

SUPPLEMENTARY  MFORMATION: 

L  Background 

The  National  Environmental  Policy 
Act  of  1969  (42  use  4321  et  seq.) 
requires  that  Federal  agencies  prepare 
environmental  impact  statements  for 
ma|or  Federal  actions  that  may 
"significantly  affect  the  quality  of  the 
human  environment."  NEPA  also 
created  the  President's  Council  on 
Environmental  Quality  (CEQ),  which 
issued  regulations  in  1978 
implementing  the  procedural  provisions 
of  NEPA.  Among  other  reqxiirements, 
the  CEQ  NEPA  regulations  (40  CFR 
Parts  1500-1508)  require  Federal 
agencies  to  adopt  their  own 
implementing  procedures  to 
supplement  tibe  Council's  regulations. 
DOE's  NEPA  implementing  regulations 
were  promulgated  in  1992  (57  FR 15122. 
April  24, 1992)  and  are  codified  at  10 
CFR  Part  1021. 

On  February  20, 1996,  DOE  published 
a  proposed  rulemaking  to  revise  the 
1992  NEPA  implementing  regiilations 
(61  FR  6414).  Publication  of  the  Notice 
of  Proposed  Rulemaking  began  a  45-day 
public  comment  period  that  originally 
'  ended  on  April  5. 1996.  In  response  to 
requests,  the  comment  period  was 
subsequently  reopened  on  April  19, 
1996  (61  FR  17257),  and  extended  until 
May  10. 1996.  As  part  of  the  notice  and 
comment  process  and  also  in  response 
to  requests,  DOE  held  a  public  hearing 
on  the  proposed  amendments  on  May  6, 
1996.  The  final  rule  on  all  of  the 
proposed  amendments,  other  than  those 


that  pertain  to  power  marketing 
activities,  was  published  on  July  9, 1996 
(61  FR  36222).  Regarding  the  power 
marketing  activities.  DOE  decided  to 
solicit  hirther  input,  especially  from 
state  and  Federal  agencies  that  have 
responsibility  for  enviroiunental  review 
of  comparable  non-federal  utility  ■;•.      -^^ 
projects  in  the  Pacific  Northwest        ' '^ 
Therefore,  in  the  same  issue  of  the 
Federal  Register  as  noted  above  (July  9, 
1996),  DOE  published  a  notice  of 
limited  reopening  of  the  comment 
period  on  the  following  proposed 
amendments  to  Subpart  D— Typical 
Classes  of  Actions,  which  primarily 
a^ect  power  marketing  activities:  B4.1-- 
B4.3.  B4.6,  B4.10-B4.13.  C4,  C7.  and  D7 
(6}  FR  35990).  In  response  to  a  request. 
DOE  also  provided  furthm  clarification 
of  the  rationale  for  two  of  the  proposed 
amendments:  B4.1,  Contracts/marketing 
plans/policies  for  excess  electric  power, 
and  B4.3,  Electric  power  marketing  rate 
changes.  The  comment  period  was 
extended  until  August  8, 1996. 

Copies  of  all  written  comments  and 
the  transcript  of  the  public  hearing  held 
on  May  6. 1996,  have  been  provided  to 
CEQ  and  are  available  for  public 
inspection  at  the  DOE  Freedom  of 
Information  Reading  Room,  Room  IE- 
190,  Forrestal  Building.  1000   ..  ,.  .  - 
Independence  Avenue,  SW., 
Washington,  DC  20585,  (202)  586-6020. 

The  following  amendments  relating 
primarily  to  power  marketing  activities 
revise  subpart  D  of  the  existing 
regulations  by  expanding  or  clarifying 
existing  classes  of  actions.  This  final 
rule  adopts  the  amendments  proposed 
in  the  Notice  of  Proposed  Rulemaking 
for  the  power  marketing  classes  of 
actions  listed  above,  with  certain 
changes  discussed  below,  and  amends 
the  existing  regulations  at  10  CFR  Part 
1021.  Copies  of  the  final  amendments  to 
the  rule  are  available  upon  request  from 
the  information  contact  listed  above. 

In  accordance  with  the  CEQ  NEPA 
regulations.  40  CFR  1507.3.  DOE  has 
consulted  with  CEQ  regarding  these 
final  amendments  to  the  DOE  NEPA 
rule.  CEQ  has  found  that  the 
amendments  conform  with  NEPA  and 
the  CEQ  regulations  and  has  no     • ' 
objection  to  their  promulgation. 

n.  Statement  of  Purpose 

The  amendments  to  the  DOE  NEPA 
regiilations  are  intended  to  improve  the 
efficiency  of  DOE's  implementation  of 
NEPA  by  expanding  or  clarifying  certain 
classes  of  actions,  primarily  related  to 
power  marketing  activities,  thereby 
reducing  implementation  costs  and 
time.  This  goal  is  consistent  with  the 
DOE  Secretarial  Policy  Statement  on 
NEPA  (Jime  1994).  which  encourages 


actions  to  streamline  the  NCPA  process 
without  sacrificing  quality  and  to  make 
the  process  more  useful  to  decision 
makers  and  the  public.  Full  compliance 
with  the  letter  and  spirit  of  NEPA  is  an 
essential  priority  for  DOE.  In  addition, 
DOE's  experience  in  applying  the  DOE 
NEPA  regulations  since  they  vrare 
issued  in  1992  suggested  the  need  for 
DC%  to  make  changes  to  its  NEPA 
regulations. 

m.  Comments  Received  and  DOE's 
Responses 

DOE  has  considered  and  evaluated    * 
the  comments  on  the  proposed 
rulemaking  concerning  power  marketing 
activities  received  during  the  public 
comment  periods.  Minor  revisions 
suggested  in  these  comments  have  been 
incorporated  into  the  final  amendments 
to  the  rule.  The  following  discussion 
describes  the  comments  received, 
provides  DOE's  responses  to  the 
comments,  and  describes  any  resulting 
changes  to  the  proposed  amendments. 
Section  references  and  headings  below 
are  identical  to  those  in  the  proposed 
amendments. 

A.  Procedural  Comments 

One  commenter  requested  that  no 
action  be  taken  to  adopt  any  of  the 
proposed  power  maii^eting 
administration  amendments  until 
additional  information  could  be 
obtained  from  relevant  state  and  Federal 
agencies  (e.g..  state  environmental 
review  procedures  for  comparable  non- 
federal utility  projects).  In  response,  the 
final  rule  published  on  July  9, 1996  (61 
FR  36222)  excluded  the  proposed 
amendments  pertaining  primarily  to 
power  marketing  activities,  and  the 
comment  period  for  the  proposed 
amendments  pmtaining  to  power 
marketing  activities  was  reopened  from 
July  9, 1996  through  August  8, 1996  (61 
FR  35990,  July  9, 1996).  As  explained 
below,  DOE  received  one  set  of  new 
commfflits  during  this  reopened 
comment  period. 

B.  Comments  on  Appendices  of  Subpart 
D — Typical  Classes  of  Actions 

Two  commenters  objected  to  several 
categorical  exclusions  (B4.1,  B4.10- 
B4.13)  on  the  grounds  of  ctunulative 
effects,  connected  actions,  or 
extraordinary  circumstances.  Another 
commenter  objected  to  a  number  of 
categorical  exclusions  (B4.1.  B4.2,  B4.6, 
B4.10-B4.13)  on  the  grounds  that  they 
appear  to  expand  substantially  the 
universe  of  power  marketing 
administration  actions  that  would  no 
longer  require  an  environmental  impact 
statement  or  perhaps  an  environmental 
assessment. 
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Under  the  mrrent  regulations,  before 
a  proposed  action  may  be  categorically 
excluded.  DOE  must  determine  in 
accordance  with  §  1021.410(b)  that:  (1) 
The  proposed  acti(Hi  fits  within  a  class 
of  actions  listed  in  appendix  A  or  B  to 
subpart  D;  (2)  there  are  no  extraordinary 
circumstances  related  to  the  proposal 
that  may  affect  the  significance  of  the 
environmental  effects  of  the  action:  and 
(3)  there  are  no  connected  or  related 
actions  with  cumxilatively  significant 
impacts  and.  where  appropriate,  the 
proposed  action  is  a  permissible  interim 
action.  In  addition,  to  fit  within  a  class 
of  actions  that  is  normally  categorically 
excluded  under  appendix  B,  a  proposed 
action  must  include  certain  integral 
elements  (appendix  B,  paragraphs  B(l) 
through  (4)).  These  conditions  are 
intended  to  ensure  that  an  excluded 
action  will  not  threaten  a  violation  of 
applicable  requirements,  require  siting 
and  construction  of  waste  management 
bdUties,  disturb  hazardoiis  substances 
such  that  there  would  be  imcontroUed 
or  impermitted  releases,  or  adversely 
affect  environmentally  sensitive 
resources.  DOE  believes  that  the  general 
restrictions  on  the  applicatirai  of 
categorical  exclusions  will  provide 
adequate  safeguards  to  ensiue  that  they 
are  not  applied  to  activities  that  could 
result  in  significant  effects.  For  actions 
that  do  not  satisfy  these  conditions,  an 
environmental  impact  statement  or  an 
environmental  assessment  would  be 
prepared.  DOE  believes  that  it  will  save 
environmental  concerns  and  the 
public's  interest  best  by  focusing  its 
efforts  on  the  careful  analysis  of  those 
actions  that  actually  have  the  potential 
for  significant  impact. 

Fiiully,  after  considering  all  public 
conunents  on  the  proposed 
amendments,  DOE  has  determined  that 
the  final  amendments  to  appendix  B 
constitute  classes  of  actions  that  do  not 
individually  or  cumulatively  have  a 
significant  efiiect  on  the  human 
environment,  and  are  covered  by  a 
finding  to  that  effisct  in  Section 
1021.410(a).  In  making  this  finding, 
DOE  has  considered,  among  other 
things,  its  own  experience  with  these 
classes  of  actions,  other  agencies' 
experience  as  reflected  in  their  NEFA 
procedures,  DOE's  technical  judgment, 
and  the  comments  received  on  the 
proposed  amendments. 

Classes  of  Actions  Listed  in  Appendix  B 

•  Proposed  Clarification  B4.1— 
Contracts/marketing  plans/policies  for 
excess  electric  power. 

One  commenter  requested 
explanation  of  the  rationale  for  the 
proposed  clarification  of  B4.1.  Hie 
existing  categorical  exclusion  is  for  the 


establishment  and  implementatioi  of 
contracts,  plans,  and  policies,  the  terms 
of  which  do  not  exceed  five  years, 
would  not  cause  changes  in  normal 
operating  limits,  and  any  related 
transmission  would  occur  over  existing 
transmission  systems.  The  existing  five- 
yeai  term  limit  was  proposed  for 
elimination  from  this  categorical 
exclusion  because  experience  has 
demcmstrated  that  the  mere  length  of  a 
contract,  policy,  or  plan  does  not  have 
the  potential  for  environmental  impacts. 
Rather,  the  development  or  integration 
of  new  generating  resources,  chuiges  in 
the  operation  of  existing  generation 
resources,  or  construction  of 
transmission  facilities,  are  the  types  of 
activities  that  have  shown  the  potential 
for  environmental  impacts.  By  not 
including  these  changes  in  generation, 
operation  or  transmission,  the 
categorical  exclusion  ensures  that  only 
those  actions  that  have  no  potential  for 
environmental  impact  would  be 
categorically  excluded.  Those  contracts, 
plans,  and  policies  that  do  not  fit  Mdthin 
this  categorical  exclusion  would  require 
further  NEPA  analysis  to  ascertain  the 
associated  environmental  irnpacts. 

•  Proposed  Modification  B4.2 — 
E?qport  of  electric  energy. 

DOE  proposed  to  modify  the  existing 
categorical  exclusion  for  the  export  of 
electric  energy  over  existing 
transmission  systems  to  also  apply  to 
exports  over  transmission  system 
changes  that  are  themselves 
categorically  excluded  (e.g.,  short 
powerline  segments,  substations).  One 
commenter  stated  that  DOE  should 
connder  the  social  and  economic 
impacts  on  U.S.  utility  ratepayers 
caused  by  selling  power  to  foreign 
coimtries.  DOE  believes  that  the 
potential  for  physical  impacts  of  such  a 
proposed  action  are  very  slight  and 
notes  that  socioeconomic  impacts  alone 
do  not  require  the  preparation  of  an 
environmental  impact  statement  (40 
CFR  1508.14). 

•  Proposed  Modification  B4.3 — 
Electric  power  marketing  rate  changes. 

The  proposed  modification  would 
eliminate  the  existing  restriction  that,  in 
order  to  be  categorically  excluded,  a 
proposed  rate  change  must  not  exceed 
the  rate  of  inflation,  a  conditicui  that 
DOE  has  found  is  not  relevant  to  the 
action's  potential  for  environmental 
impacts.  Any  environmental  impacts 
resulting  fiom  rate  changes  would  be 
caused  only  if  the  rate  change  involved 
associated  changes  in  the  operation  of 
generation  resources.  Therefore,  this 
categorical  exclusion  would  only  apply 
to  those  rate  changes  that  would  not 
affect  the  operation  of  generation 
projects.  The  term  "chuiges  in  rates."  as 


in  the  proposed  rule,  was  changed  to 
"rate  oianges"  to  be  consistent  withC3. 

One  commenter  e3q>res8ed  concern 
regarding  the  economic  impact  to 
domestic  i^ility  customers  of  allowing 
electric  power  marketing  rate  changes  to 
be  raised  more  than  the  rate  of  inflation, 
and  of  the  unrestrained  sale  of 
electricity  to  the  highest  bidder, 
whether  foreign  or  domestic.  Federal 
Power  Marketing  Administrations 
market  their  power  resources  at  cost 
Existing  law  prevents  Federal  electric 
power  from  being  sold  at  a  pro^t,  and 
further  prohibits  customers  froin 
reselling  Federal  power  for  profit 
Federal  Power  Marketing 
Administrations  are  not  allowed  to  sell 
power  to  the  highest  bidder,  but  rather 
vaaaX  recover  all  costs  associated  with 
the  power.  EXDE  beUeves  that  there  is  no 
potential  for  environmental  impacts 
from  rate  changes  based  on  revenue 
requirements  where,  as  the  categorical 
exclusion  requires,  the  operations  of 
generation  projects  would  remain 
within  normal  operating  limits. 

•  Proposed  Modification  B4.10— 
Deactivation,  dismantling  and  removal 
of  electric  powerlines  and  substations. 

DOE  proposed  to  add  deactivation  to 
the  categorical  exclusion  for 
dismantling  and  removal  of 
transmission  lines  and  to  add 
substations,  switching  stations  and 
other  transmission  facilities.  One 
commenter  suggested  that  this 
categorical  exclusion  applies  to 
deactivation  of  power  plants  and  that 
such  actions  should  include  public 
participation.  Deactivation  under  this 
categorical  exclusion,  however,  would 
not  apply  to  power  plants,  but  mly  to 
transmission  faciUties. 

•  Proposed  Modification  B4.11 — 
Construction  or  modification  of  electric 
power  substations. 

•  Proposed  Modification  B4.12 — 
Construction  of  electric  powerlines 
(generally  less  than  10  miles  in  length), 
not  integrating  major  new  sources. 

•  Proposed  Modification  B4. 13 — 
Reccmrtruction  and  minor  relocaticm  of 
existing  electric  powerlines  (generally 
less  than  20  miles  in  length). 

The  proposed  amendinents  include: 
(1)  expanding  categorically  excluded 
modification  activities  to  substations  of 
any  voltage,  provided  that  the 
modification  does  not  increase  the 
existing  voltage  (B4.11);  (2)  expanding 
the  construction  of  tap  lines  to  include 
aH  electric  powerlines  not  integrating 
major  new  sources  (B4.12);  and  (3) 
increasing  the  length  of  powerlines  that 
can  be  reconstructed  from  10  miles  to  20 
miles  (B4.13). 

One  commenter  noted  correctly  that 
the  word  "generally"  as  applied  to  the 
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length  of  electric  powerlines  in 
proposed  modifications  to  B4.11  could 
allow  the  class  of  actions  to  be  applied 
to  proposed  actions  that  would 
otherwise  not  even  approximately  fit  the 
definition.  Secbnd,  commenters 
questioned  the  justification  for  the 
specific  quantity  values  chosen  and 
even  whether  any  specific  value  could 
be  justified. 

DOE'S  intention  with  respect  to  both 
issues  is  better  expressed  by  the  concept 
of  "approximately"  rather  than 
"generally,"  and  the  class  of  actions  in 
the  final  rule  has  been  changed 
accordingly.  By  using  "approximately," 
DOE  is  inchcating  that  the  numerical 
values  used  in  defining  the  class  of 
actions  are  to  be  interpreted  flexibly 
rather  than  "with  unwarranted  precision. 
DOE  has  also  changed  the  phrases  in 
B4.11  and  B4.12  to  be  consistent  in 
wording.  In  addition,  for  consistency 
DOE  has  changed  the  phrase  "major 
new  resource"  in  B4.11  and  "major  new 
sources  of  generation  into  a  main 
transmission  system"  in  34.12,  as  in  the 
proposed  rule,  to  read  "major  new 
generation  resources  into  a  main 
transmission  system"  in  both  B4.11  and 
34.12. 

Two  commenters  stated  that  the 
proposed  modifications  to  these  three 
categorical  exclusions  would  exempt  a 
wide  array  of  power  marketing 
administration  electric  power 
transmission  line  construction, 
reconstruction  and/or  relocation  fiY>m 
the  requirements  of  an  eaviroiunental 
assessment  or  environmental  impact 
statement,  possibly  resulting  in  a  lower 
standard  of  environmental  review  than 
is  imposed  by  relevant  state  agencies,  on 
comparable  projects  undertaken  by  non- 
fiederal  utilities,  or  those  imposed  by 
other  Federal  agencies  on  non-federal 
entities,  or  even  those  adopted  by  other 
Federal  agencies  for  their  own  actions. 
In  response  to  this  concern,  in 
conjunction  with  the  second  reopened 
comment  period,  DCS  asked  the 
appropriate  state  agencies  for  their 
views  on  the  proposed  modifications  to 
the  classes  of  actions  primarily  related 
to  power  marketing,  and  on  how  the 
environmental  review  that  would  result 
for  Federal  power  marketing 
admyiistration  projects  would  compare 
with  the  review  those  state  agencies 
require  for  comparable  non-federal 
utility  projects.  Similarly,  the 
Department  solicited  the  views  of  other 
Federal  agencies  that  may  engage  in 
comparable  activities  or  issue  permits  to 
non-federal  entities  conducting 
comparable  activities. 

Of  the  states  and  Federal  agencies  that 
DOE  contacted,  one  coounenter 
responded  to  this  initiative.  The 


commenter  was  concerned  about 
exempting  facilities  of  this  magnitude 
from  meaningful  environmental  review 
given  the  level  of  controversy  and  the 
potential  environmental  consequences 
typically  associated  with  the 
construction  of  new  transmission  lines. 
In  response  to  this  general  concern 
regarding  enviroiunental  review,  DOE 
notes  that  the  exemption  could  only  be 
applied  if  there  were  no  extraordinary 
circumstances,  connected  actions  with 
cumulatively  significant  impacts,  at 
violation  of  the  integral  elements,  as 
discuseed  above  under  Section  01.3.  For 
example,  any  proposed  action  with 
potential  impacts  on  a  sensitive 
resource,  or  involving  scientific    ' 
controversy  about  the  environmental 
efiiects  of  the  proposal  would  constitute 
a  violation  of  the  integral  elements  or 
extraordinary  circumstances  and  thus 
would  not  be  categorically  excluded. 
Similarly,  if  the  electric  powerline  or 
substation  was  "ar  connected  action" 
with  regard  to  a  facility  not  covered  by 
a  categorical  exclusion  (such  as  a  power 
plant),  the  appropriate  level  of  NEPA 
review  wovud  be  conducted,  i.e., 
enviroiunental  assessment  or  ■■^;'-t; 

environmental  impact  statement.    ■■;•.'  >:, 
Therefore,  the  expansion  of  these       ^  '^ 
categorical  exclusions  will  not  reduce 
the  meaningful  environmental  review  of 
Federal  proposals  with  significant 
controversy  or  potential  environmental 
consequences,  as  compared  to  non- 
federal proposals. 

This  commenter  previously  provided 
a  similar  comment  regarding  specific 
concerns  about  all  three  proposed 
modifications  stemming,  in  part,  from 
the  nature  of  the  transmission  grid 
owned  and  operated  by  the  Bonneville 
Power  Administration  (BPA)  in  the 
Pacific  Northwest.  The  commenter 
noted  that,  unlike  other  Federal  Power 
Marketing  Administrations,  BPA  is  the 
predominant  owner  and  operator  of 
major  transmission  lines  in  the  Pacific 
Northwest.  Because  of  the  ubiquity  of 
BPA's  lines  in  this  area,  the  commenter 
stated  that  the  proposed  categorical 
exclusions  could  permit  BPA  to  build 
substantial  fiicilities  in  the  Northwest, 
inrhiding  facilities  in  major 
metropolitan  areas,  without  being 
subject  to  meaningful  environmental 
"^scrutiny.  For  the  reasons  stated 
^immediately  above,  DOE  does  not 
believe  that  the  circumstance  described 
in  the  copunmt  coiild  occur. 
.    The  commenter  suggested  that  these 
proposed  amendments  to  the  1992  DOE 
NEPA  regulations  would  supplant  a 
Memorandum  of  Understanding  (MOU) 
between  the  commenter  and  BPA.  The 
NEPA  regulations  have  no  effect  on  the 
MOU;  it  remains  in  effect  as  agreed  ,    .-^ 


upon  by  the  two  parties.  The  commenter 
also  incorrectly  implied  that  the 
proposed  categorical  exclusions  are 
new.  However,  these  categorical 
exclusions  have  existed  since  1992. 
Under  34. 11,  the  proposal  would  allow 
the  modification  of  substations  at  any 
voltage,  as  opposed  to  those  at  a  power 
deUvery  of  230  kV,  as  long  as  there  is 
no  voltage  increase.  Under  34.12,  the 
proposal  would  allow  the  construction 
of  any  electric  powerline,  not  just  "tap" 
lines.  Under  34.13,  the  length  of 
existing  electric  powerlines  that  could 
be  reconstructed  would  be  increased 
,&t>m  10  to  20  miles.  DOE  notes, 
however,  that  this  reconstruction  and/or 
minor  relocation  under  34.13  ia  only  for 
existing  electric  powerlines  and  only  to 
enhance  enviroiunental  and  land  use 
values. 

Classes  of  Actions  Listed  in  Appendix  C 

•  Modification  C3 — Electric  Power 
Marketing  Rate  Changes,  not  Within 
Normal  Operating  Limits. 

As  discussed  aoove  in  reference  to 
exclusion  B4.3,  DOE  has  determined 
that  inflation  is  not  relevant  to  an 
action's  potential  for  environmental 
impact  Consistent  with  that 
determination,  and  as  a  necessary 
conforming  change,  DOE  has  modified 
paragraph  C3  of  Appendix  C.  This 
modification  bases  the  application  of 
the  class  of  actions  on  the  effect  on  the 
operation  of  generation  projects,  rather 
than  on  the  rate  of  inflation. 

•  Proposed  Modification  C4 — 
Upgrading  and  constructing  electric 
power  lines: 

There  were  no  comments  on  the 
proposed  modification  to  this  class  of 
actions;  however,  to  be  consistent  with 
language  in  categorical  exclusions 
34.11,  34.12,  and  34.13,  DOE  is 
changing  "powerline"  to  "powerlines" 
and  "upgrading  (reconstructing)"  to 
"reconstructing  (upgrading  and 
rebuilding)." 

•  -Proposed  Modification  C7 — 
Allocation  of  electric  power,  no  major 
new  generation  resoiuce/major  changes 
in  operation  of  generation  resources/ 
major  new  loads. 

DOE  proposed  amending  this  class  of 
actions  to  be  consistent  with  34.1  and 
D7  and  to  focus  on  market  responses  to 
the  action  rather  than  the  duration  of 
the  contract.  One  commenter  expressed 
concern  that  EXDE  was  privatizing  its 
energy  resources.  This  class  of  actions 
does  not  address  privatization  or  sale  of 
hdlities,  but  rather  the  marketing  or 
allocation  of  power  by  the  power 
marketing  administrations  and  the 
associated  changes  in  generation 
resources,  operating  limits,  or  new 
loads. 
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Clasaes  of  Actions  Listed  in  Appendix  D 

•  Proposed  Modification  D7 — 
Allocation  of  electric  power,  ma)or  new 
generation  lesouroes/maior  changes  in 
operaticm  of  power  generaticm 
te80vut»8/ma)or  loads. 

DOE  prop<Med  amwutting  this  class  of 
actions  to  be  consistent  with  B4. 1  and 
C7  to  focus  on  market  respimses  tothe 
change  in  allocation  or  operation  rather 
than  duration  of  the  underlying 
contract.  One  commenter  questioned  the 
use  of  the  word  "major,"  referencing 
"Major  Projects"  as  lised  in  the  previous 
Cl  class  of  action  which  was  ranoved 
by  the  recent  final  rule  (61  PR  36220). 
llie  word  "major"  in  this  class  of 
actions  is  used  as  an  adjective  widi  its 
normal  usage,  in  this  case  modifying  the 
terms  generation  resources,  changes, 
and  loads. 

ly.  Procedural  Review  ReqniraoientB 

A.  Environmental  Review  Under  the 
Nationiil  Environmental  Policy  Act 

These  amendments  to  the  DOE  NEPA 
rule  establirii,  modify,  and  clarify 
procedures  for  considering  the 
environmental  efiiects  of  DOE  actions 
within  the  department's  decision 
nrmlcing  piocess.  Implementation  ol  this 
rule  will  not  alfect  die  substantive- 
requirements  imposed  on  DOE  or  on 
^plicants  for  DOE  licenses,  permits, 
and  financial  assistance,  and  this  rule 
will  not  result  in  enviromnental 
impacts.  Therefore,  DOE  has  determined 
that  this  nUe  is  covered  by  the 
categorical  excliuion  found  at  paragraph 
A6  of  appendix  A  to  subpart  D,  laCFR 
Part  1021,  which  applies  to  procedural 
rulemaking.  Accordingfy,  neithw  an 
envircmmental  impact  statement  nor  an 
environmental  assessmoit  is  required. 

B.  Rmnew  Under  the  Regaiatory 
mexibihtyAct 

The  Regulatory  Flexibility  Act  (S  USC 
601  et  seq.)  requires  that  an  ifiency 
prepare  an  initial  regtdatory  uexiUlity 
analysis  to  be  publi^ed  at  the  time  the 
proposed  rule  is  published.  This 
requimnent  does  not  apply  if  the 
agency  "cotifies  that  the  rule  will  not, 
if  promulgated,  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities"  (5  USC  603). 
The  rule  modifies  existing  policies  and 
procedural  requirements  for  DOE 
compliance  with  NEPA.  The  nde  makes 
no  substantive  changes  to  requirements 
imposed  on  applicants  for  DOE  licenses, 
permits,  financial  assistance,  and 
similar  actions  as  related  to  NEPA 
compliance.  Therefore,  DOE  certifies 
that  the  rule  will  not  have  a  "significant 
economic  impact  on  a  substantial 
number  of  small  entities." 


C.  Review  Under  the  Paperwork 
Reduction  Act 

No  new  infotmaticm  collection  or' 
recordkeeping  requirements  are 
imposed  by  these  amendments. 
Accordingly,  no  Office  of  Management 
and  Budget  clearance  is  required  under 
the  P^ierwork  Reduction  Act  of  1980  ^ 
(44  U.S.C  3501  et  seq.). 

D.  Review  Under  Executive  Order  12612 

Executive  Qedn  12612.  "Federalism," 
52  FR  41685  (Octobv  30, 1987)  requires 
that  regulations  be  reviewed  for 
Federalism  effects  on  the  institutional 
interest  of  states  and  local  governments, 
and,  if  the  effects  are  suffidenUy 
substantial,  preparation  of  a  Federalism 
assessment  is  reqiiired  to  assist  senior 
policymakers.  These  amendments  will 
affect  Federal  NEPA  compliance 
procedures,  which  are  not  subject  to 
state  regulation.  The  amendments  will 
not  have  any  substantial  direct  efiscts 
on  states  and  local  governments  within 
the  meaning  of  the  Executive  Order. 
Therefore,  no  Federalism  assessment  is 
required. 

E.  Review  Under  Executive  Order  12988 

With  respect  to  the  review  of  existing 
regulations  and  the  promulgation  of 
new  regulations.  Section  3(a)  of 
Executive  Order  12988,  "Qvil  Justice 
Reform"  61  FR  4729  (February  7, 1996), 
imposes  on  Executive  agencies  the 
general  duty  to  adhere  to  the  following 
requirements:  (1)  Eliminate  drafting 
errors  and  ambiguity,  (2)  write 
regulations  to  minimize  litigation,  and 
(3)  provide  a  cleer  legal  standard  for 
affected  conduct  rather  than  a  general 
standard  and  promote  simplification 
and  burden  reduction.  With  regard  to 
the  review  required  by  Section  3(a). 
Secticm  3(b)  of  Executive  Order  12988 
specifically  requires  that  Executive 
agencies  make  every  reasonable  effort  to 
msure  that  the  regulation:  (1)  clearly 
specifies  the  preemptive  e^sct,  if  any; 
(2)  clearly  specifies  any  effect  on 
existing  Federal  law  or  regulation;  (3) 
provides  a  clecur  legal  standard  for 
affiscted  conduct  while  promoting 
simplification  and  burden  reduction;  (4) 
specifies  the  retroactive  effect,  if  any;  (5) 
adequately  defines  key  terms;  and  (6) 
addresses  other  important  issues 
affecting  clarity  and  grateral 
draftsmanship  under  any  guidelines 
issued  by  the  Attorney  General.  Section 
3(c)  of  Executive  Order  12988  requires 
Executive  agencies  to  review  regulations 
in  light  of  applicable  standards  in 
Section  3(a)  and  Section  3(b)  to 
determine  whether  they  are  met  or  it  is 
xmreasonid>le  to  meet  one  or  more  of 
them.  DOE  has  completed  the  required 


review  and  datennined  that,  to  the 
extent  pennittedby  law,  die  final  rule 
meets  the  relevant  standards  of 
Executive  Order  12988. 

F.  Review  Under  Executive  Order  1 2866 

The  final  amendments  were  reviewed 
in  accordance  writh  Executive  Order 
12866.  "Rsgulatory  Planning  and 
Review."  58  FR  51735  (October  4. 1093). 
w^ch  requires  a  Federal  agency  to 
prepare  a  regulatory  asseesm«it. 
including  the  potential  costs  and 
benefits,  of  any  "significant  regtdaUxy 
action."  The  order  defines  "significant 
regulatory  action"  as  any  regulatory 
action  that  may  Eave  an  annual  effect  on 
the  economy  of  $100  million  or  more 
and  may  adversely  affect  the  economy, 
productivity,  competition,  jobs,  the 
environment,  public  health  or  safety,  or 
state,  local,  or  tribal  governments  in  a 
material  way;  create  a  serious 
inconsistency  or  otherwise  interfere 
with  an  action  taken  at  planned  by 
another  agency;  materialiy  alter  t^ 
budgetary  impact  of  entitlements,' 
grants,  user  fees,  at  loan  programs;  or 
raiae  novel  legal  or  policy  issues  arising 
out  of  legal  mandates  (section  3(f)). 

These  amendmoits  will  modify 
already  existing  policies  andprooeduzes 
for  compliance  with  NEPA.  'Um 
amendments  contain  no  substantive 
changes  in  the  requirements  imposed  on 
applicants  for  a  EOE  license,  financial 
assistance,  permit,  or  similar  actioQS. 
Therefore,  DOE  has  determined  that  the 
incremental  effect  of  these  amendments 
to  the  DOE  NEPA  r^ulations  Mrill  not 
have  the  magnitude  of  efiiscts  on  the 
economy,  or  any  other  adverse  effects, 
to  bring  this  proposal  within  the 
definition  of  a  "significant  regulatory 
action." 

G.  Review  Under  the  Uttfaruied 
Mandates  Reform  Act 

Under  Section  205  of  the  Unfunded 
Mandates  Refnm  Act  of  1995  (2  USC 
1533).  Federal  agedcieaare  required  to 
prepare  a  budgetary  impact  statement  to 
accompany  any  proposed  er  final  rule 
that  Hududes  a  Federal  mandate  that 
may  result  in  the  expenditure  by  state, 
local  and  tribal  govonments.  in  the 
aggregate,  or  by  the  private  sector,  of 
$100  million  at  more  in  any  ooe  yen. 
Because  the  DOE  NEPA  regulations 
affiect  only  EXDE  and  do  not  create 
obligations  on  the  part  of  any  othOT 
person  or  govenmient  agency,  neither 
state,  local  or  tribal  governments  norths 
private  sector  will  be  affiscted  by 
amendments  to  these  regulations. 
Therefore,  D(%  has  determined  that 
further  review  under  the  Unfunded 
Mandates  Reform  Act  is  not  required. 
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H.  Congressional  Notification 

The  final  regulations  published  today 
are  subject  to  the  Congressional 
notification  requirements  of  Small 
Business  Regulatory  Enibrcement 
Fairness  Act  of  1996  (Act)  (5  USC  801). 
The  Office  of  Management  and  Budget 
has  determined  that  the  final  regulations 
do  not  cmstitute  a  "major  rule"  under 
the  Act  (5  USC  804).  DOE  will  report  to 
Congress  on  the  promulgation  of  the 
final  regulations  prior  to  the  effective 
date  set  forth  at  the  beginning  of  this 
notice. 

LisI  of  Sobjects  in  10  CFR  Part  102^;.^^ 

Environmental  impact  statements. 

Issued  in  Washington,  D.C,  November  27, 
1996. 

PM>rN.BnMk. 

Principat  Deputy  Asgistant  Secntaty. 
Environment,  Safoty  and  Heahh. 

For  reasons  set  out  in  the  preamble, 
10  CFR  Part  1021  is  amended  as  follows: 

PART1021-MAT1ONAL 
ENVIRONMENTAL  POLICY  ACT 
MPLEMENTINQ  PROCEDURES 

1.  Tlte  authority  citation  for  Part  1021 
continues  to  read  as  follows: 


r  42  U.S.C  7254;  42  U.S.C  4321 
0taeq. 

2.  Appendix  B  to  Subpart  D,  is 
amended  to  revise  the  Table  of  Contents 
entries  for  B4.1.  B4.2,  B4.3,  B4.6.  B4.10, 
B4.11.  B4.12,  and  B4.13  to  read  as 
follows: 

Appendix  B  to  Subpart  D  to  Part  1021— 
Categorical  Exclusions  Applicable  to 
^tedfic  Agency  Actions 

TMe  of  Contents 

•  *         •         •         • 

B4.1    Gmtracta/marketiiig  plans/policies 
ior  excess  electric  power. 

B4.2    Export  of  electric  energy. 

B4.3    Electric  {>ower  marketing  rate 
changes,  vrithin  nonoal  operating  limits. 

•  •        •        *         * 

BC6    AdditJMis/modifkations  to  electric 
power  transmission  facilities  mtliin 
previously  developed  area. 

•  •         •         •         • 

84.10    Deactivation,  dismantling  and 
removal  of  electric  poweriines  and 
substations. 

B4.11    Construction  (V  modification  of 
electric  power  substations. 

B4. 1 2  Constniction  of  electric  powreriines 
approximately  10  miles  in  length  or  leas,  not 
integrating  major  new  sources. 

B4.13    Reconstriiction  and  minor 
nkxation  of  existing  electric  poweriines 
approximately  20  miles  in  length  or  less. 

3.  Appendix  B  to  Subpart  D,  section 
B4,  is  amended  to  revise  paragraphs 
B4.1.34.2,  B4.3,  B4.6,  B4.10.  B4.11, 
B4.12  and  B4.13,  to  read  as  follows: 


B4.  Categorical  Exclusions  Applicable  to 
Power  Marketing  Administrations  and  to  all 
of  OC^  with  Regard  to  Power  Resources. 

B4.1    Establishment  and  implementation 
of  contracts,  marketing  plans,  policies, 
allocation  plans,  or  acquisition  of  excess 
electric  power  that  does  notinvolve:  (1)  the 
integration  of  a  new  generation  resource,  (2) 
physical  changes  in  the  transmission  system 
beyond  the  previously  developed  facility 
area,  unless  the  changes  are  themselves 
categorically  excluded,  or  (3)  changes  in  the 
normal  operating  Limits  of  generation 
resources.  ■* 

B4.2    Export  of  electric  energy  as  provided 
by  Section  202(e)  of  the  Federal  Power  Act 
over  existing  transmission  systems  or  using 
transmission  system  clianges  that  are 
tfaemoelves  categorically  excluded. 

B4.3    Rate  changes  for  electric  power, 
power  transmission,  and  other  products  or 
services  provided  by  a  Power  Marketing 
Administration  that  are  based  on  a  change  in 
revenue  requirements  if  the  operations  of 
generation  projects  would  remain  within 
normal  operating  limits. 
•         •         •         •         • 

B4.S    Additions  at  modifications  to 
electric  power  transmission  focilities  that 
would  ixM  aHect  the  environment  beyond  the 
previously  develop>ed  focility  area  including. 
but  not  limited  to,  s'Mritchyard  rock  grounding 
upgrades,  secondary  containment  projects, 
paving  projects,  seismic  upgrading,  tower 
modifications,  changing  insulators,  and 
replacement  of  poles,  circuit  breakers, 
conductors,  transformers,  and  croesarms. 


B4.10    Deactivation,  dismantling,  and 
removal  of  electric  poweriines,  substations, 
switching  stations,  and  other  transmission 
facilities,  and  right-of-way  abandonment 

B4.11    Construction  of  electric  power 
subatations  [including  switching  stations  and 
supp<nt  fiKdlities)  wi^  power  delivery  at  230 
kV  or  below,  or  modification  (other  tliian 
voltage  increases)  of  existing  substations  and 
support  facilities,  that  could  involve  the 
construction  of  electric  poweriines 
approximately  10  miles  in  length  or  less,  or 
relocation  of  existing  electric  {Mwerlines 
approximately  20  miles  in  length  or  less,  but 
not  the  integration  of  major  new  generation 
resources  into  a  main  transmission  system. 

B4.12    Construction  of  electric  poweriines 
approximately  10  miles  in  length  or  less  that 
are  not  for  the  integration  of  major  new 
generation  resources  into  a  main  '-'^^-' ' 

transmission  system. 

B4.13    Reconstructioo  (upgrading  or.. /'- 
rebuilding)  and/or  minor  relocation  of  ' 
existing  electric  powo'lines  approximately  20 
miles  in  length  or  less  to  enhance 
environmental  and  land  use  values.  Such 
actions  include  relocations  to  avoid  right-of- 
way  eniToachments,  resolve  conflict  with 
property  development,  accommodate  road/ 
highway  construction,  allow  far  the 
construction  of  facilities  such  as  canals  and 
pipelines,  or  reduce  existing  impacts  to 
environmentally  sensitive  areas. 

4.  Appendix  C  to  Subpart  D  is 
amendcKl  to  revise  the  Table  of  Contents 
entries  for  C3,  C4,  and  C7  to  read  as 
follows: 


Af^pendix  C  to  Subpart  D  to  Part  1021— 
Classes  of  Actions  That  Nonnally 
Require  EAs  But  Not  Necessoily  EISs 

Table  of  Contents 

C3    Electric  power  marketing  rate  changes, 
not  within  normal  operating  limits. 

C4    Reconstructing  and  constructing 
electrfc  poweriines.       ti" 

•  •  •  m    '     tr" 

C7    Allocation  of  electric  power,  no  majw 
new  generation  resource/major  changes  in 
operation  of  generation  resources/major  new 
loads. 

•  •         •         • ,       • 

5.  Appeildix  C  to  Subpart  D  to  Part     ^ 
1021  is  amended  to  revise  paragraphs 
C3,  C4.  and  C7  to  read  as  follows: 

•  •        •        •        * 

C3    Rate  changes  Ux  electric  power,  power 
transmission,  and  other  products  or  services 
provided  by  Power  Marketing 
Administrations  Ihat  are  based  on  changes  in 
revenue  requirements  if  the  operations  of 
generation  projects  would  not  remain  %vithin 
normal  operating  limits. 

04    Reconstructing  (upgrading  or 
rebuilding)  existing  elecbic  poweriines  more 
than  approximateiy  20  tailes  in  length  or 
constructing  new  elec^fo  poweriines  mora 
than  approximately  idHnles  iir length. 

•  •         •         •         • 

C7    Establishment  and  implementation  of 
contracts,  piolicies,  marketing  plans,  or 
allocation  plans  for  the  allocation  of  electric 
power  tiiat  do  not  involve  (1)  the  addition  of 
new  generation  resources  greater  than  50 
average  megawatts,  (2)  major  changes  in  the 
operating  limits  of  generation  resources 
greater  than  50  average  megawatts,  or  (3) 
service  to  discrete  new  loads  of  10  average 
megawatts  or  more  over  a  12  month  period. 
This  applies  to  power  marketing  operations 
and  to  siting,  construction,  and  operation  of 
power  generating  facilities  at  DOE  sites. 

•  •  •  *         * 

6.  Appendix  D  to  Subpart  D  is 
amended  to  revise  the  Table  of  Contents 
entry  for  D7  to  read  as  follows: 

Appeadix  D  to  Subpert  D  to  Part  1021— 
Clssees  of  Actions  That  Nonnally 
Require  EISs 

Tabie  of  Contents 

D7    Allocation  of  electric  power,  major 
new  generation  reaotuces/major  changes  in 
operation  of  generation  resources/major 
loads. 

•  •         *         •         • 

7.  Appendix  D  to  Stibpart  D  to  Part 
1021  is  amended  to  revise  paragraph  D7 
to  read  as  follows: 

D7    Establishinent  and  implementation  of 
contracts,  policies,  marketing  plans  or 
allocation  plans  for  the  allocation  of  electric 
power  that  involve  (1)  the  addition  of  new 
generation  resources  greater  than  50  average 
megavratts,  (2)  major  changes  in  the  operating 
limits  of  generation  resources  greater  than  50 
average  megawatts,  or  (3)  service  to  discrete 
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now  loads  of  10  averags  magnwatU  or  more 
ovw  a  12  month  period.  This  applies  to 
po%ver  marketing  operations  aod  to  siting 
construction,  and  operation  of  power 
generating  facilities  at  DOE  sitea^     '  j^,' 
*         •         *         *         »  -.--.•- 

(FR  Doc  96-31064  Filed  12-5-46;  8:45  am) 

I  COM  •4i»-01-# 


FEDERAL  DEPOSIT  INSURANCE 
CORPORATION 

12  CFR  Part  327 

Aaaeeamenta;  Contlnuatfon  of 
AdHisted  Rate  Schedule  for  BIF- 
Aaeeesattle  Deposita 

AGB4CY:  Federal  Deposit  Insurance 

Corporation  (FDIC). 

ACTION:  Continiiation  of  adjusted  rate 

schedule. 

SUMMARY:  On  November  26,  1996,  the 
Board  of  Directors  of  the  FDIC  (Board) 
adopted  a  resolution  to  continue  in 
'  effect  the  current  downward  adjustment 
to  the  assessment  rate  schedule 
applicable  to  deposits  assessable  by  the 
Bank  Insurance  Fund  (BIF).  The 
continuation  of  the  downward 
adjustment  will  apply  to  the  semiannual 
assessment  period  b^inning  January  1, 
1997.  As  a  result,  the  BIF  assessment 
rates  will  OMitinue  to  range  from  0  to  27 
basis  points.  The  otdy  difference 
between  the  existing  adjustment  and  the 
continuing  adjustment  adopted  by  the 
Board  is  that  the  pontinuing  schedule 
will  no  longer  include  a  reference  to  a 
minimiiTn  assessment  amount.  This 
change  results  from  recent  legislation 
that  eliminates  a  statutorily-imposed 
tninimiifn  assessment  amoimt.  With  this 
modification,  the  adjusted  rate  schedule 
Mdll  result  in  an  estimated  average 
annual  assessment  rate  of  approximately 
0.17  basis  points;  the  estimated  annual 
revenue  produced  by  this  rate  schedule 
will  be  $43  million.  In  connection  mth 
the  elimination  of  the  mandatory 
assessment  amount,  the  Board  has  also 
decided  to  refund  miniinuTTi  assessment 
payments  made  to  BIF  with  respect  to 
that  portion  of  the  current  semiannual 
assessment  period  remaining  after 
enactment  oi  the  amending  legislation. 
EFFiCnVE  DATE:  January  1, 1997, 
through  June  30, 1997.  '  -s-'  - 

FOR  FURTHER  INFORMATION  CONTACT: 
Steven  Ledbetter,  Chief,  Assessment 
Evaluation  Section,  Division  of 
Insurance,  (202)  89&-8658:  James  R. 
McFadyen,  Senior  Financial  Analyst, 
Division  of  Research  and  Statistics, 
(202)  89B-7027;  Martha  Coulter, 
Counsel.  Legal  Division,  (202)  898-     .';'. 
7348;  Federal  Deposit  Insurance      ^ ':    . 


Corporation,  550  17th  Street.  N.W.. 
Washington,  D.C..  20429. 

SUPPI^KBfTARY  WFORMATION: 

I.  IntroducdoB 

This  annoimcement  pertains  to 
deposit  insurance -assessments  to  be 
paid  for  the  semiannual  assessment 
period  beginning  January  1, 1997,  by 
insured  depository  institutions  on 
deposits  assessable  by  the  Bank 
Insurance  Fund  (BIF).  Invoices 
reflecting  these  assessments  will  be  sent 
to  BIF  member  institutions  around 
Dec«nberll,1996.> 

These  invoices  will  also  bill  ficnr 
assessments  to  be  paid  to  the  Financing 
Corporation  (FICO).  As  a  result  of 
recently^enacted  legislation,  BIF- 
assessable  deposits  are  now  also  subject 
to  assessment  by  FICO.  As  it  has  in  the 
past,  the  FDIC  will  continue  to  collect 
FICO  assessments  on  FICO's  behalf. 

In  providing  for  the  FICO- 
assessabiUty  of  BIF-assessable  deposits, 
section  2703  of  the  Deposit  Insurance 
Funds  Act  of  1996  PIFA)  2  further 
provided  that  the  assessments  imposed 
by  FICO  on  insured  depository 
institutions  with  respect  to  BIF- 
assessable  deposits  Mrill  be  at  a  rate 
equal  to  one-fiilh  the  assessment  rate 
applicable  to  deposits  assessable  by  the 
Savings  Association  Insurance  Fund 
(SAIF).  Thus,  the  upcoming  FDIC 
assessment  invoice  is  expected  to  reflect 
a  FIOO  rate  for  BIF-assewable  deposits 
of  approximately  1.3  basis  points,  whidi 
is  one-fifth  the  FIOO  rate  of 
approximately  6.4  basis  points 
anticipated  for  SAIF-assessable 
deposits. 

The  remainder  of  this  announcement 
pertains  solely  to  deposit  insurance 
assessments  and  does  not  further 
address  FICO  assessments. 

n.  Continuation  of  Adjustment  to  BIF 
Rate  Schedule  2 

Section  7(b)  of  the  Federal  Deposit 
Insurance  Act.  12  U.S.C  1817(b), 


■  Nomally,  invoices  are  sent  approximately  one 
month  prior  to  collection  date,  which  would  be 
December  3  for  the  January  2  collection  daU. 
However,  in  this  Instance  the  invoices  are  being 
delayed  approximately  one  week  in  order  to  pwmit 
the  FDIC  to  include  any  reduction  in  Savings 
Association  Insurance  Fund  (SAIF)  rates  adopted  by 
the  Board  in  early  December  for  the  upcoming 
semiannual  assessment  period.  The  Board  has 
decided  to  delay  all  invoices,  not  just  invoices  for 
SAIF-member  institutions,  because  of  the  large 
number  of  BIF  members  with  SAIF-assessable 
deposits  and  SAIF  members  with  BIF-assessable 
deposits.  The  Board  is  concerned  that  sending 
bifurcated  invoices  approximately  one  week  apart 
%rould  result  in  significant  confusion  and  additional 
burden  for  such  institutions  that  can  be  avoided  by 
e  delayed,  combined  invoice. 
-     3  CHFA  is  Subtitle  G  of  Titian  of  Pub.  L.l(M-208, 
wfaidi  was  enacted  on  Septamber  30. 1906. 


provides  that  the  Board  shall  set 
semiannual  deposit  insurance 
assessments  for  insured  depository 
institutions.  On  August  8, 1995,  the 
Board  adopted  a  new  assessment  rate 
schedule  for  deposits  subject  to 
assessment  by  BIF.  60  FR  42680  (August 
16, 1995).  The  new  schedule  was 
codified  as  Rate  Schedule  2  at  12  CFR 
327.9(a).  This  schedule  provided  for  an 
assessment-rate  range  of  4  to  31  basis 
points  and  became  effective 
retroactively  on  Jime  1, 1995,  die 
beginning  of  the  month  following  the 
month  in  which  the  BIF  reached  its 
designated  reserve  ratio  (DRR)  of  1.25 
percent  of  total  estimated  insured 
deposits. 

m  adopting  Rate  Schedule  2.  the 
Board  also  amended  the  FDIC's 
assessment  regulations  to  permit  the 
Board  to  make  limited  adjustments  to 
the  schedule  without  notice-and- 
comment  rulemaking.  Any  such 
adjustments  can  be  made  as  the  Board 
deems  necessary  to  maintain  the  BIF 
reserve  ratio  at  the  DRR  and  can  be 
accomphshed  by  Board  resolution. 
Under  this  provision,  codified  at  12  CFR 
327.9(b),  any  such  adjustment  must  not 
exceed  an  increase  or  decrease  of  5  basis 
points  and  must  be  unifcHin  across  the 
rate  schedule. 

The  amotmt  of  an  adjustment  adopted 
by  the  Board  under  12  CFR  327.9(b)  is 
to  be  determined  by  the  following 
considerations:  (1)  The  amoimt  o^ 
assessment  reveime  necessary  to 
maintain  the  reserve  ratio  at  the  DRR; 
and  (2)  the  assessment  schedule  that 
would  generate  such  amoimt  of 
assessment  revenue  considering  the  risk 
profile  of  BIF  members.  In  determining 
the  relevant  amount  of  assessment 
revenue,  the  Board  is  to  consider  BIF's 
expected  operating  isxpenses,  case 
resolution  expenditures  and  income,  the 
effect  of  assessments  on  BIF  membera' 
earnings  and  capital,  and  any  other 
facrtors  the  Board  may  deem  appropriate. 
Having  considered  all  of  these  racton, 
the  Board  decided  on  November  14, 

1995,  to  adopt  an  adjustment  factor  of 
4  basis  points  for  the  semiannual 
assessment  period  beginning  January  1. 

1996,  with  a  resulting  adjusted  schedule 
ranging  from  0  to  27  basis  points.  60  FR 

-  63400  (December  11, 1995).  The  Board 
continued  the  same  adjustment  for  the 
semiannual  period  beginning  July  1, 
1996.  61  FR  26078  (May  24,  1996). 

Until  now,  the  adjusted  schedule  has 
included  a  relerencn  to  a  statutory 
requirement  in  section  7(b)(2)(A)(iii)  of 
the^ederal  Deposit  Insurance  Act,  12 
U.S.C.  1817(b)(2)(A)(iii),  that  each 
insured  depository  institution  pay  a  - 
rninimiiTn  assessment  amount  of  $2,000 
annually.  However,  that  requirement     ■ 
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raoMttly  ha*  been  eliminated  by  wctian 
2708  of  TXFA,  which  replaced  it  widi  a 
new  section  7(bK2)(AHtii).  Tlie  new 
provision  requires  that,  with  respect  to 
institutions  posing  the  least  risk  to  the 
deposit  insurance  fund,'  semiannual 
assessments  not  be  set  to  exceed  the 
amount  needed  to  maintain  the  reserve 
ratio  of  BIF  at  the  designated  reserve 
ratio,  which  is  currently  set  at  1.25 
percent  of  total  estim^ed  insured 
deposits. 

m  light  of  this  change,  and  for  the 
reasons  discussed  below,  the  Board  has 
decided  to  continue  the  same 
adjustments  to  Rate  Schedule  2  for  the 
upcoming  semiannual  period  beginning 
January  1, 1997,  with  the  exception  that 
the  referenoe  in  the  adjiisted  rate 
schedule  to  a  minimum  assessment 
amoimt  has  been  eliminated.  The 
adjusted  rate  schedule  is  set  fosth 
below. 

BIF  Rate  Schedule  as  Adjusted 
FOR  THE  First  Semiannual  Period 
OF  1997 
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In  addition  to  continuing  the  adjusted 
rate  schedule,  the  Board  has  also 
decided  to  refund  to  BIF  member 
institutiona  any  minimum  assessment 
amoimt  they  paid  to  BIF  for  the 
September  30, 1996,  quarterly  ^ 

assessment  collection.  Although  the 
Board  believes  that  it  has  the  authority 
to  retain  these  payments  and  to 
implemmt  the  elimination  of  the 


>  N0W  Mctioo  7(bN2XAXUi)  pravidM  that  the 
Fixe  may  Mt  maaiiiMiiili  in  incmt  of  tlie  amouat 
naadad  to  maintain  or  achiavo  tba  ORR  with  racpact 
to  insurad  depoaitary  Institution*  that  exhibit 
Bnancial.  opwational,  or  compliance  wmelrnneini 
ranging  from  modarately  Mvera  to  unaatisfactary,  or 
ara  not  wall  capitaliaed  aa  that  tenn  in  dafinad  in 
taction  3S  of  tba  Federal  Dapoait  Inauranca  Act,  12 
U.S.C  18310.  The  Board  ha*  datatminad  that,  iix 
purpoaee  of  tba  existing  rate  structure  comprised  of 
the  current  oina  riak  daaaifications,  thi*  language 
should  be  read  as  pennitting  the  FIMC  to  set 
asaaasment*  in  excess  if  the  amount  needed  to 
maintain  or  achieve  the  DRR  with  respect  to 
institutions  other  than  thoae  with  an  aseeatment 
riak  daasification  of  lA. 

ThU  reading  of  new  section  7(bX2XA)(iii)  was 
proposed  by  the  Boerd  and  published  for  public 
comment  in  the  pending  SAIF-  rate  rulemaking 
procaading.  61  FR  53*67.  53672  (October  16. 1996). 
The  comment  period  for  that  rulemaking  has  now 
dosed,  with  no  opposing  comments  having  been 
received  as  to  this  interpretation.  A  discussion  of 
the  Board's  datannination  to  adopt  regulations 
reflecting  this  interpretation  will  be  included  in  the 
FadanI  KagMw  notice  unnmiiM-ing  the  Board's 
dadaion  regarding  SAIF  rataa. 


minimum  asaeaameot  requirement 
beginning  with  the  upcoming 
semiannual  period,  it  has  decided  on  a 
difiiuent  ipmtach. 

The  Board  has  decided  that  the  more 
appropriate  action  is  to  refund  that 
portion  of  the  minimum  assessment  that 
oomspcmds  with  the  portion  of  the 
current  semiannual  period  remaining 
after  the  September  30, 1996,  ouctment 
of  the  statute — that  is,  the  quarter 
beginning  October  1, 1996.  The  Board 
believes  that  this  approach  promotes  the 
intent  reflected  in  new  section 
7(b)(2)(A)(iii)  to  assess  the  least  risky 
institutions  no  more  than  necessary  to 
maintain  the  BIF  designated  reserve 
ratio. 

Affected  institutions  wiU  be  contacted 
%vith  further  information  regartiing  the 
refund,  which  is  expected  to  occur  by 
means  of  an  ACH  credit  on  or  about 
January  2, 1997.  The  majority  of  BIF 
members  can  expect  to  receive  a  refund 
of  $500  plus  interest. 

m.  Basis  for  the  Adjuatmeiit 

■  A.  Maintaining  at  the  Designated 
Reserve  Ratio    * 

In  adopting  a  rate  adjustment  imder 
12  CFR  327.9(b),  as  mentioned  above, 
the  Board  must  consider  the  following: 
(1)  The  amount  of  assessment  revenue 
necessary  to  maintain  the  reserve  ratio 
at  the  DRR;  and  (2)  the  assessment 
schedule  that  would  generate  such 
amount  of  assessment  revenue 
considering  the  risk  profile  of  BIF 
membors. 

The  BIF  reserve  ratio  stood  at  1.30 
percent  as  of  Jime  30, 1996,  the  latest 
date  for  wdiich  complete  data  are 
available.  The  recent  strong 
performance  of  the  industry  and 
consequent  growth  of  the  BIF  reserve 
ratio,  and  the  outlook  for  the  reserve 
ratio  over  the  near  term,  have  persuaded 
the  Board  to  continue  the  existing 
adjusted  rate  schedule  for  the  first 
semiannual  period  of  1997.  Following  i« 
an  analysis  of  the  potential  effect  of 
changes  in  the  fund  balance  and  the  rate 
of  insured  deposit  growth  on  the  reserve 
ratio  through  June  30, 1997. 

1.  Fund  Balance 

The  adjusted  BIF  balance  was  $25,888 
billion  on  June  30, 1996  (Table  2,  see 
note  4).  Changes  in  the  balance  are 
largely  determined  by  changes  in 
insurance  losses  and  interest  income. 

Insurance  Losses.  Insurance  losses  are 
comprised  of  two  components:  A 
contingent  liability  for  future  failiues 
and  an  allowance  for  losses  on 
institutions  that  have  already  failed. 
Using  current  staff  estimates  of  failed 
assets  through  June  30, 1997,  and  a  20 


percent  loss  rate  on  assets,  the  change 
in  the  contingent  liability  for  future 
failures  is  estimated  to  be  between  $100 
million  (lower  bound)  and  $300  million 
(upper  bound)  for  the  twelve  months 
encUng  June  30, 1997  *. 

The  estimated  recovery  value  of 
closed  banks  was  $4.26  billion  as  of 
September  30. 1996.  While  annual 
changes  in  the  allowaiu»  for  losses  as  a 
percentage  of  the  estimated  net  recovexy 
value  of  closed  banks  have  been  as  high 
as  13  percent  and  as  low  as  - 16  percent 
over  the  last  five  years,  the  change  in 
1994  was  -5.75  percent  and  +10.2 
percent  in  1995.  Proforma  statements  far 
December  31, 1996.  project  an  increase 
in  the  allowance  for  losses  for  closed 
banks  of  $195  million  from  June  30. 
1996.  Tliis  is  a  -f  5  percent  variance  for 
the  second  semiannual  period  of  1996, 
which  is  consistent  with  the  range  of 
-  5  percent  to  -f  10  percent  assumed  for 
purposes  of  this  analysis.  Table  1 
elaborates  on  these  two  components. 

Interest  Income.  Interest  income  on 
BIF's  investment  portfolio  averaged 
$103  million  a  month  for  the  first  six 
months  of  1996.  Assuming  relatively 
stable  interest  rates  (i.e.  betwem  5.7 
percent  and  6.2  percent)  through  the 
first  semiannual  period  of  1997,  interest 
income  is.projected  to  be  between 
$1,210  billion  and  $1,316  billion  for  the 
twelve  months  ending  Jime  30, 1997. 
Table  2  summarizes  the  effects  on  the 
fund  balance  of  the  lower  bound  and 
upper  bound  ranges  assumed  for 
interest  income  and  insurance  losses. 

2.  Insured  Deposits 

Recent  experience  with  respect  to 
insured  deposit  growth  has  been  mixed. 
While  the  total  amount  of  BIF-insured 
deposits  has  remained  essentially 
unchanged  since  1991,  there  has  been 
substantial  volatility  historically.  Since 
1985,  annual  growth  has  been  as  hi^  as 
8.7  percent  and  annual  shrinkage  as 
much  as  2  percent  (see  Figure  1).  The 
recent  trend  has  been  towards  growth; 
over  the  last  two  yeare  there  have  been 
only  two  quarters  when  insured 
deposits  have  shrunk  and  then  only 
slightly  (.01  percent  and  .03  percent).  It 
should  also  be  noted  that  the  amoimt  of 
BIF-insured  deposits  reported  for  the 
third  quarter  may  reflect  extraordinary 
growth  due  to  the  results  of  deposit- 
shifting  strategies  implemented  by 


«In  internal  diacussions,  the  FDIC  staff  haa 
recently  projected  asseu  of  (ailed  BIF  institutions 
to  be  between  $200-51.050  million  through  the  first 
half  of  1997.  Table  1  assumes  a  20%  loas  rate  on 
these  assets  (staS  assumption  for  institutions  with 
lass  than  S500  million  in  assets),  rounded  to  the 
nearest  SlOO  million,  and  assumes  that  all  of  these 
losses  are  in  addition  to  the  amount  of  the  currant 
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SAIF-insuied  institutians  prior  to 
enactment  of  DIFA.  In  light  of  this 
evidence  and  the  experience  over  the 
last  five  years,  the  FDIC  believes  that 
BIF-insured  deposits  are  likely  to 
experience  a  growth  rate  in  the  range  of 
-  2  percent  to  +5  percent  between  June 
1996  and  June  1997. 

3.  BIF  Reserve  Ratio 

Based  on  the  pro)ected  BIF  balance 
and  the  growth  of  the  insured  deposit 
base,  the  FDIC  projects  that  the  BIF 
reserve  ratio  will  be  within  the  range  of 
1.25  to  1.38  at  June  30, 1997  (Table  3). 
The  lower  bound  estimate,  which 
produces  a  5  basis  point  decrease  below 
the  June  30, 1996,  ratio,  reflects  an 
assumed  increase  in  the  insured  deposit 
base  ( -  6  basis  points)  with  a  small 
oSset  from  an  increase  in  the  fund 
balance  (-f  1  basis  point).  The  large 
increase  in  interest  income  and  the 
effect  on  the  fund  balance  were 
mitigated  by  increased  insurance  losses. 
The  upp>er  bound  estimate,  which 
produces  an  8  basis  point  increase 
above  the  June  30, 1996,  ratio,  reflects 
an  assimied  shrinkage  of  the  insured 
deposit  base  (-1-3  basis  points)  mid  a 
large  increase  in  the  BIF  balance  (-f  5 
ba^  points).  In  this  projection,  the 
impact  of  the  increase  in  interest 
income  was  accentuated  by  the  decrease 
in  insurance 


In  light  of  recent  trends  and  current 
conditions  in  the  banking  industry,  the 
FDIC's  view  is  that  the  lower-bound 
scenario  is  not  likely  to  be  realized.  If 
this  were  to  occur,  however,  the  current 
rate  schedule  still  would  be  sufficient  to 
maintain  the  target  ORR  through 
midyear  1997. 

B.  Other  Considemtioia  ^  ' 

1.  Risk-Based  Assessment  System 

The  adjusted  rate  schedule  retains  the 
current  spread  of  27  basis  points 
between  the  highest-  and  lowest-rated 
institutions,  as  well  as  the  rate  spreads 
among  other  cells  in  the  assessment  rate 
matrix.  The  Board  has  previously 
determined  that,  relative  to  the  rate 
spreads  in  the  assessment  rate  schedule 
in  effect  prior  to  June  1, 1995 — which 
ranged  from  23  to  31  basis  points,  vdth 
a  resulting  maximiun  spread  of  8  basis 
points — the  current  rate  spreads  provide 
greater  incentives  for  weaker 
institutions  to  improve  their  condition 
and  for  all  institutions  to  avoid 
excessive  risk-taking,  consistent  with 
the  goals  of  risk-based  assessments.  The 
current  rate  spreads  also  provide  greater 
consistency  with  the  historical  variation 
in  bank  failure  rates  across  cells  of  the 
assessment  rate  matrix. 


The  continued  adjusted  rate  schedule, 
which  ranges  bcga.  0  to  27  basis  points, 
appears  in  Table  4  along  with 
supplemental  data.  Table  5  siunmarizes 
the  distribution  of  institutions  across 
the  risk-based  assessment  matrix. 
Estimated  annual  assessment  revenue 
from  this  schedule  is  expected  to  be  $43 
million,  and  the  average  annual 
assessment  rate  is  estimated  to  be  0.17 
basis  points. 

2.  Impact  on  Bank  Earnings  and  Capital 

The  estimated  annual  revenue  from 
the  existing  rate  schedule  is  $43  million. 
In  deciding  to  continue  this  schedule, 
the  Board  hm  considered  the  impact  on 
bank  earnings  and  capital  and  found  no 
unwarranted  adverse  effects. 

3.  Long-Term  Outlook 

In  the  past,  the  Board  has  expressed 
the  view  that  an  important 
consideration  in  setting  rates  is  the  long- 
term  revenue  needs  of  BIF.  The  Board 
has  previously  indicated  a  belief  that  a 
balance  should  exist  between  long-term 
BIF  revenues  and  long-term  BIF 
expenses  (where  expenses  include 
monies  needed  to  prevent  dilution  due 
to  deposit  growth).  In  August  of  1995. 
the  FDIC  determined  that  an  effective 
average  BIF  assessment  rate  .of  4  to  5 
basis  points  would  be  appropriate  to 
achieve  such  a  balance.  This 
determination  was  based  on  a  thorough 
historical  analysis  of  FDIC  experience 
and  consideration  of  statutory  changes 
in  the  past  fiew  years  that  may  moderate 
deposit  instuance  losses  going  forward. 
60  FR  42680  (August  16, 1995). 

While  the  latest  available  data 
indicate  the  continuation  of  slow 
growth  rates  for  BIF-insured  deposits 
and  minimal  BIF  insurance  losses,  there 
is  no  clear  indication  that  these 
developments  represent  long-term 
trends.  Hius,  it  could  be  concluded  that 
an  effective  average  assessment  rate  of  4 
to  5  basis  points  is  still  needed  to 
achieve  long-term  balance. 

Howevw,  under  the  existing  statutory 
scheme,  the  current  balance  in  the  BIF 
also  is  directly  relevant  to  determining 
the  appropriate  assessment  schedule  for 
the  £brst  semiannual  assessment  period 
of  1997.  Moreover,  in  Ught  of  the 
favorable  ciuient  conditions  and  the 
outlook  for  the  next  several  months,  it 
is  anticipated  that  continuation  of  the 
existing  rate  structure  will  provide 
adequate  assessment  revenue  over  the 
near  term  to  prevent  BIF  from  falling 
below  a  reserve  ratio  of  1.25  percent. 

For  the  reasons  discussed  above,  the 
Board  has  decided  to  continue  in  effect 
the  current  adjiistment  to  the  BIF 
assessment  rate  schediile  with  a  range  of 


0  to  27  basis  points  for  the  semiannual 
period  beginning  January  1, 1997. 

By  Older  of  the  Board  of  EHrectors. 

Dated  at  Washington.  D.C,  this  26th  day  <rf 
November.  1996. 

Federal  Deposit  Insurance  Corpcration 
Jerry  L.  Laagley, 
Executive  Secretary. 

Table  1.— Changes  in  Contingent 
Uabiuties  and  Allowance  for 
Losses  ^ 

(Sin  miKons] 


Lower 
bound 

Uooer 

Contingent  Liabflity  for 
Future  Cases  ^ 

$100 
($200) 

$300 

Alowance  for  Losses: 
Closed  Banks  3 

$400 

Total  Provision  for 
Losses 

($100) 

$700 

^Bolh  projections  assume  a  conbrMjation  of 
current  economic  condttions  during  1997. 

2The  June  30,  1996  BIF  bafance  includes  a 
$100  million  reserve'lor  institutions  already 
identified  as  antictpated  failures. 

^Assumes  a  range  of  -5%  to  10%  of  tfw 
net  recovery  value  of  closed  banks  ($4.26  bil- 
lon as  of  9^30^). 

Table  2.— Fund  Balance 

[$in  miUons] 


Lower 
bound 

Revenue: 

Assessments^  — 

Interest  Income'  ....... 

$43 
1.210 

$43 

T.316 

Total  revenue 

1253 

1359 

Expense^  &  Losses: 
Oper^ing  Expenses  ^ 
Provimn  for  Losses  .. 

450 
700 

450 
(100) 

Tot4  Expenses  & 
Losses — 

1,150 

360 

Net  Income .... 
Fund  Balance— 6/3(y 
96*  

103 

25.888 
25.981 

1,009 
25.888 

Find  Balanc»-6/30/97 

26,887 

'Assuming  the  current  assessment  rate 
schedule  through  June  30.  1997,  assessment 
Income  is  expected  to  be  $43  milton  for  the 
twelve  months  from  June  30,  1996  to  June  30, 
1997. 

2  Interest  rates  are  5.7%  (tower  bound)  and 
6.2%  (upper  bound). 

^Operating  expenses  were  approximately 
$38  mHlion  a  month  for  the  first  six  months  of 
1996.  Operating  expenses  are  expected  to  re- 
main the  same  through  June  30.  1997.  The 
saving^  from  corporate  downsizing  is  offset  t>y 
a  higgler  aNocation  of  overt>ead  expenses  to 
corporate,  a  result  of  fewer  receiverships. 

4BIF  balance  increased  by  $60  million  to  re- 
flect the  fact  that  two  instituttons  are  no  tonger 
likely  failures;  FDIC  expects  to  reverse  the  re- 
lated reserves  in  the  4m  quarter,  1996. 

BAJJNa  OOOt  •714-01-P 
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Table  3.— Projected  6if  Ratios 

[S  in  miMons] 


June  30, 

1996 

A<4u8tad  Fund  Balance '  

$25,688 

EsHmetod  Insured  Deposits^  ... 

1.986.578 

AdMtedBIP  Ratio' 

1.30 

Lower 

Upper 

bounds 

bound* 

June  30. 

June  30. 

1997 

1997 

Projected  Fund 

Balance 

$25,991 

$26,897 

Esfimatad  Insured 

• 

Deposits 

2.066.907 

1.946,846 

Estimated  BIF 

RaMo 

1.25 

1.38 

2As  a  resuM  of  the  DIFA,  the  SAIF  insured 
deposits  of  certain  Oaior  instituBons  have 
been  decreased  by  $28.2  \SHion  and  their  BIF 
insured  deposits  hflVe  been  increased  biy  the 
same  amounL  Estimated  insured  deposib  as 
of  6/30/96  have  thus  been  adjusted  by  this 
amounL 

sThe  lower  bourti  refers  to  the  scenario  of 
lower  interest  income  (interest  rate:  5.7%). 
higher  insurance  losses  ($700  million)  and  a 
higher  insured  deposit  gronMth  rate  (4^%). 

*The  upper  bound  refers  to  the  scenario  of 
higher  interest  income  (interest  rate:  6.2%),  a 
reduction  in  insurance  losses  (-$100  miWon) 
and  a  shrinttage  of  ttw  insured  deposit  base 
(-2%). 


Table  4.— Assessment  Rate  Sched- 
ule First  Semiannual  1997  As- 
sessment Period  BIF-Insured  In- 
stitutions 


\ 


Supervnory  risk 

Capitalgroup 

Group 
(bp) 

Grei4) 

B 
(bp) 

(bp) 

Wed  ..... 

Adequate  

Under ._. 

0 

3 

40 

3 
10 
24 

17 
24 

27 

'  The  BIF  balance  includes  the  $60  million 
reserve  reversal  for  two  institutions. 


Table  5.— BIF  Assessment  Base  Distribution  i;  Deposits  as  of  June  30, 19962;  supervisory  and  Capital 

Ratings  in  Effect  July  l,  1996 


J 

Supervisory  risic  subgroups 

Capitalgroup 

A 

B 

C 

Wei: 

(percent) 

(percent) 

(peroanl) 

Number — 

9.538 

94.4 

368 

3.6 

6G 

a6 

Base  ($  bilon) - 

2.415.7 

96.8 

35.9 

1.4 

3.8 

0.2 

Adequate: 

Number  ...._ 

73 

0.7 

19 

02 

17 

0.2 

Base  ($  bMoh) 

32.6 

13 

2.4 

0.1 

^J& 

0.1 

Under 

Number ; 

6 

0.1 

1 

0.0 

18 

0.2 

Base  ($  bilon) .» 

0.5 

0.0 

0.3 

OJO 

1.7 

0.1 

Estimated  annual  assessment  revenue  »:  $43  miKon. 

.. 

Assessment  Base:  $2,494  billioa 

-' 

Average  annual  assessment  rate  (bp)3:  0.17  basis  points. 

'"Number"  reflects  the  number  of  BIF  members  and  SAIF-member  Oakar  Institutions;  "Base"  reHedsIhe  BIF-assessabie  deposits  ol  BIF 
members  and  SAIF-member  Oakar  institultons.  _   _^      _^    «  ..       _..^    ««/«,^ 

3  Figures  do  not  reflect  the  adjusted  attributable  deposit  amount  reduction  tor  cartaki  BIF-member  Otftars,  eMective  9A3(y96. 
'AsMvnes  a  refund  of  $600  with  intaresL  for  BIF  1A  instiluttons  and  no  $1,000  mkikrium  semiannual  BIF  assessment  in  1997. 


(FR  Doc  96-30906  Filed  12-5-96;  8:45  am] 
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FEDERAL  HOUSING  FINANCE  BOARD 

12CFRPart002 
[No.9»-«1] 

Procedure  for  Consideration  of 
Regulatory  Waivers 

agency:  Fedwal  Hoiising  Finance 

Board. 

action:  Final  rule. 

summary:  The  Federal  Housing  Finance 
Board  (Finance  Board)  is  adopting  a 
final  rule  amending  its  agency 
operations  regulation  to  include  a 
provision  setting  forth  guidelines  for 
requesting  waivers  of  Finance  Board 
regulatory  provisions  not  required  by 


statute  in  appropriate  drcumstanoes. 
This  final  rule  is  being  published  in 
compliance  with  the  Freedom  of 
biformation  Act,  which  requires 
publication  of  agency  rules  of 
procediua. 

EFFECTIVE  DATE:  January  6, 1997. 
FOR  FURTHER  INFORMATION  CONTACTS  Eric 
M.  Raudenbush,  Attorney-Advisor, 
Office  of  General  Counsel  (202)  408- 
2932,  Federal  Housing  Finance  Board, 
1777  F  Street,  N.W..  Washington,  D.C. 
20006. 

SUPPLEMENTARY-  INFORMATION: 

L  Analysis 

Although,  as  a  general  rule,  an  agency 
may  not  grant  exceptions  to  its  rules  in 
individual  cases,  even  to  achieve  what 
the  agency  believes  to  be  justice  in  an 
individual  case,  courts  have  held  that  an 
agency  may.  in  particular  cases  of 


hardship,  exercise  its  discretion  and 
waive  regulatory  provisions  that  are  not 
required  by  statute.  M^iere  the  agency 
has  established  a  rational  process  for  the 
granting  of  waivers.  In  order  to  establish 
guidelines  for  such  a  process  and  to 
inform  interested  parties  of  such 
guidelines,  the  Finance  Board  is 
amending  part  902  of  its  regulations,  12 
CFR  part  902.  to  add  a  provision 
governing  Finance  Board  considoaticHi 
of  requeste  for  waivers  of  provisions  of 
its  regulations.  12  CFR  ch.  DC,  that  do 
not  implement  mandatory  statutory 
requirements. 

Any  decision  to  suspend,  waive,  or 
grant  an  exception  to  a  consistently 
applied  general  rule  is  subject  to  dose 
and  careful  scrutiny  by  a  reviewing 
court,  although  a  waiver  of  a  rule  that 
affects  the  substantive  rights  or  interests 
of  a  party  is  typically  subject  to  a  higher 
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degree  of  judicial  scrutiny  than  a  waiver 
of  a  procedural  rule.  Therefore,  the 
burden  is  oh  the  party  seeking  the 
waiver  to  plead  with  particuWity  the 
facts  and  circumstances  that  warrant 
granting  the  request.  In  particular,  the 
waiver  application  must  demonstrate 
that  the  arguments  in  support  of  the 
request  are  substantially  different  from 
those  that  were  considered  diuing  the 
rulemaking  process.  Fiuther,  because  an 
agency's  decision  to  grant  an  exception 
in  a  certain  case  could  create  a 
precedent  that  other  similarly  situated 
waiver  applicants  may  seek  to  rely  on, 
the  reasons  supporting  the  decision  to 
grant  a  waiver  must  be  stated  clearly  on 
the  record. 

Althoiigh  the  Finance  Board  places 
the  highest  priority  upon  the  consistent 
apphcation  of  its  regulations,  the  agency 
also  believes  that  its  regulations  are 
intended  to  further  the  purposes  of  the 
Federal  Home  Lxian  Bank  Act  (Bank  Act) 
and  that,  to  the  extent  that  the 
application  of  any  regulatory  provision 
to  a  partioilar  person  or  entity  might  be 
inconsistent  with  these  purposes, 
waiver  of  the  provision  with  respect  to 
that  person  or  entity  should  be 
considered.  For  this  reason,  paragraph 
(a)  of  new  $  902.6  provides  that  the 
Finance  Board,  in  its  discretion  and  in 
connection  with  a  particiilar 
transaction,  may  waive  any  of  its 
regulatory  requirements  or  any  required 
submission  of  information  not  otl^rwise 
mandated  by  statute  if  it  determines, 
based  on  the  facts  presented,  that 
application  of  the  provision  to  the  party 
requesting  the  waiver  would  contravene 
the  goals  of  the  Bank  Act. 

hx  addition,  §  g02.6(a)  permits  waiver 
of  a  regulatory  provision  if  such  waiver 
is  not  inconsistent  with  the  law  and 
does  not  adversely  affect  any  substantial 
existing  rights,  where  the  Finance  Board 
determines  that  the  person  or  entity 
requesting  the  waiver  has  otherwise 
made  an  adequate  showing  of  good 
cause.  Such  "good  cause"  should  be 
based  upon  factors  that  have  not  already 
been  thoroughly  addressed  during  the 
regulatory  process  that  preceded 
adoption  or  amendment  of  the  provision 
and  may  include  a  showing  that  the 
requirement  is  unnecessary  or  that  the 
requirement  would  impose  unnecessary 
burden  or  hardship  on  the  requestor.  In 
accordance  with  existing  case  law,  the 
burden  upon  the  party  requesting 
waiver  of  a  rule  that  affects  substantive 
rights  or  interests  will  be  greater  than 
that  upon  a  party  seeking  waiver  of  a 
procedural  rule. 

For  purposes  of  recordkeeping  notice 
and  efficient  processing.  §  902.6(b)(1) 
reqmres  that  any  waiver  request  be  filed 
with  the  Finance  Board's  Executive 


Secretary  and,  where  a  Federal  Hcnne 
Loan  Bank  member  institution  is 
making  the  request,  with  the  Bank  of 
which  the  institution  is  a  member. 
Finally,  in  order  to  ensiue  that  th»e  is 
an  adequate  record  upon  which  to  make 
a  determination,  §  902.6(b)(2)  requires 
that  the  waiver  request  clearly  and 
spedfiddly  set  forth  all  pertinent  facts 
and  analyze  all  legal  issues  relevant  to 
the  waiver  determination. 

n.  P^powork  Reduction  Act 

The  Finance  Board  has  submitted  to 
the  Office  of  Management  and  Budget 
(OMB)  an  analysis  of  the  waiver  request 
collection  of  information  contained  in 
$  902.6.  The  Finance  Board  will  use  the 
information  collection  to  determine 
whether  a  party  that  requests  a  waiver 
of  Finance  Board  regulatory  provisions 
with  respect  to  a  particular  transaction 
has  satisfied  the  regulatory  requirements 
for  granting  such  a  waiver.  Individiuds 
or  entities  must  meet  the  regulatory 
standards  in  order  for  the  Finance  Board 
to  consider  a  waiver  request.  Responses 
are  required  to  obtain  or  retain  a  benefit. 
The  Finance  Board  will  maintAin  the 
confidentiahty  of  information  obtained 
from  respondents  pursuant  to  the 
collection  of  information  as  required  by 
applicable  statute,  regulation,  and 
agency  poUcy.  •  ~ 

Likely  respondents  and/or 
recordkeepers  will  be  Federal  Honra 
Loan  Banks,  institutions  that  are 
members  of  a  Bank  and  the  Finance 
Board.  Potential  respondents  are  not 
required  to  respond  to  the  collection  of 
information  uiiless  the  regulation 
collecting  the  information  displays  a 
currently  vahd  control  number  assigned 
by  OMB.  See  44  U.S.C.  3512(a). 

The  estimated  annual  reporting  and 
recordkeeping  hour  burden  is: 

a.  Number  of  respondents 12 

b.  Total  annual  responses  12 

Percentage    of   these    responses    col* 

lected  electronically 0% 

c.  Total  annual  hours  requested  928 

d.  Current  OMB  inventOTy  ;..,....  0 

e.  Difference  „ 928 

The  estimated  annual  reporting  and 

recordkeeping  cost  burden  is:  ^,     .-    ^ 

a.  Total  annualized  capital/  .A 
startup  costs  I            o 

b.  Total  annual  costs  (OftM)  ...  -    0 

c.  Total  annualized  cost  re- 
quested    $35,732.32 

d.  Current  CMB  inventccy> 0 

e.  Difference  $35,732.32 

Mail  conunents  concerning  the 
accuracy  of  the  burden  estimates  and 
suggestions  for  reducing  the  biuden  to 
Elaine  L.  Baker,  Executive  Secretary, 
Federal  Housing  Finance  Board.  1777  F 


Street.  N.W..  Washington.  D.C  20006: 
Comments  will  be  available  for  public 
inspection  at  this  address.  The  Finance 
Board  has  submitted  the  collection  of 
information  to  OMB  for  review  in 
accordance  with  section  3507(c)  of  the 
Paperwork  Reduction  Act  of  1995, 
codified  at  44  U.S.C.  3507(c).  and  5  CFR 
1320.10.  Comments  regarding  the 
diUection  of  Information  may  be 
submitted  in  writing  to  the  Office  of 
Information  and  Regulatory  Affairs  of 
OMB,  Attention:  Desk  Officer  for 
Federal  Housing  Finance  Board. 
Washington.  D.C.  20503  by  January  6. 
f997. 

m.  Other  Procednral  Raquirements 

This  final  nile  does  not  meet  the 
criteria  for  a  "significant  regulatory 
action"  under  Executive  O^er  12866. 

The  notice  and  comment  procediues 
requirements  of  the  Administrative 
Procedures  Act  are  inappUcable  to  this 
nUe  of  agency  procediure.  pursuant  to  5 
U.S.C  553(b)(3)(A). 

Because  no  notice  of  proposed 
rulemaking  is  required,  the  provisions 
of  the  Regulatory  Flexibility  Act.  S 
U.S.Q  601.  et  aeq.,  do  not  apply. 

List  of  Subjects  in  12  CFR  Part  902 

Assessments.  Federal  home  loan 
banks.  Government  contracts.  Minority 
businesses.  Mortgages.  Reporting  and 
recordkeeping  requirements. 
Accordingly,  title  12,  chapter  DC.  part 
902.  Code  of  Federal  Regulations,  is 
hereby  amended  as  follows: 

PART  902— OPERATIONS 

1.  The  authority  citation  for  part  902 
is  revised  to  read  as  follows: 

Authority:  12  U.S.C  1422b,  1438(b),  1833e. 

2.  Section  902.6  is  added  to  read  as 
follows: 

f90S.e    ProcediMPS  for  consid«»atlon  of 
waiver  of  rsgulalory  provisions. 

(a)  Authority.  The  Finance  Board 
reserves  the  right,  in  its  discretion  and 
in  coimection  with  a  particular 
transaction,  to  waive  any  provision, 
restriction,  or  requirement  of  this 
chapter,  or  any  required  submission  of 
information,  not  otherwise  required  by 
law,  if  such  waiver  is  not  inconsistent 
with  the  law  and  does  not  adversely 
affect  any  substantial  existing  rights. 
upon  a  determination  by  the  Finance 
Board  that  application  of  the  provision, 
restriction,  or  requirement  would 
adversely  affect  achievement  of  the 
purposes  of  the  Federal  Home  Loan 
Bank  Act,  or  upon  a  showing  of  good 
cause. 


-  .1 
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(b)  Waiver  requests.  Any  person  or 
entity  may  file  a  written  waiver  request 
with  the  Finance  Board. 

(1)  Procedure.  Any  request  for  a 
waiver  shall  be  filed  with  the  Executive 
Secretary,  Federal  Housing  Finance 
Board,  1777  F  Street,  N.W.,  Washington, 
D.C.  20006,  and,  if  from  a  Bank  member 
institution,  with  the  appropriate  Bank. 

(2)  Documentation.  A  waiver  request 
shall  include  the  following: 

(!)  A  detailed  statement  of  facts, 
including  the  provi»ons  of  this  chapter' 
to  which  the  request  relates,  the 
participants  in  the  proposed  transaction, 
and  the  reasons  for  the  reauest;  and 

(ii)  An  analysis  of  each  legal  issue 
raised. 

Dated:  November  7, 1996. 

By  the  Board  of  Directors  of  the  Federal 
Housing  Finance  Board. 
Bruce  A.  MmrisMi,      :"    *    */  '      ^  t..,^ 
Chairman. 

IFR  Doc  96-31039  Filed  12-5-96;  8:45  am] 
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SOCIAL  SECURITY  ADMINISTRATION 

20CFR  Part  404  ^. 

[RsgulatkMW  Na  4]  '^  •  i 

RlNOeeO-AEM 

Federal  Old-Age,  Survtvors  and 
Diaability  Inaurance;  Detennining 
Diaablllty  and  Bllndneaa;  Extenalon  of 
Expiration  Date  for  Growth  Impairment 
Uatlnga 

AQENCY:  Social  Security  Administration. 
actiom;  Final  rule. 

SUMMARY:  The  Social  Security 
Administration  (SSA)  adjudicates 
claims  at  the  third  step  of  its  sequential 
process  for  evaluating  disability  using 
the  listings  of  Impairments  under  the 
Social  Security  and  supplemental 
security  income  (SSI)  programs,  this 
rule  extends  imtil  December  7, 1998  the 
date  on  which  the  growth  impairment 
listings  contained  in  Part  B  of  the 
listings  will  no  longer  be  efiiBctive.  We 
have  made  no  revisions  to  the  medical 
criteria  in  the  growth  impairment 
listings;  they  remain  the  same  as  they 
now  appear  in  the  Code  of  Federal 
Regulations.  This  extension  will  ensure 
that  we  continue  to  have  medical 
evaluation  criteria  in  the  listings  to 
adjudicate  claims  for  disability  based  on 
growth  impairments  in  individuals 
imder  age  18  at  step  three  of  our 
sequential  evaluation  process. 
EFFECTIVE  DATE:  This  regulation  Is 
effective  December  6, 1996. 
FOR  FURTHER  INFORMATION  CONTACT: 
Regarding  this  Federal  Register 


document— Robert  J.  Augostine,  Legal 
Assistant.  Division  of  Regulations  and 
Rulings,  Social  Security  Administration, 
6401  Security  Boulevard,  Baltimore,  MD 
21235,  (410)  965-1758;  regarding 
eligibility  or  filing  for  benefits— our 
national  toll-free  number,  1-800-772- 
1213. 

SUPPLEMENTARY  INFORMATION:  On 
December  6, 1985,  we  published  revised 
listings,  including  the  growth 
impairment  listings  (50  FR  50068),  in 
appendix  1  (Listing  of  Impairments)  to 
subpart  F  of  part  404.  We  use  the 
listings  at  the  third  step  of  the 
sequential  at^aluation  process  to 
evaluate  clainis  filed  by  adtilts  and 
individuals  under  age  18  for  benefits 
based  on  disability  imder  the  Social 
Security  and  SSI  programs.  The  listings 
are  divided  into  part  A  and  part  B.  We 
use  the  criteria  in-part  A  to  evaluate 
impairments  of  adults.  We  tise  the 
criteria  in  part  B  first  to  evaluate 
impairments  of  individuals  under  age 
18.  If  those  criteria  do  not  apply,  then 
the  medical  criteria  in  part  A  will  be 
used.  The  growth  impairment  listings 
apply  only  to  individuals  luider  age  18 
and  are  contained  in  Part  B  of  the 
listings. 

When  we  published  the  revised 
listings  in  1985,  we  indicated  that 
medical  advances  in  disability 
evaluation  and  treatment  and  program 
experience  would  require  tiiat  the 
listings  be  periodically  reviewed  and 
updated.  Accordingly,  we  established  a 
date  of  Decembo:  6, 1993,  for  the  growth 
impairment  listings  in  part  B,  oa  which 
those  Ustings  would  no  longer  be 
effective  unless  extended  by  the 
Secretary  of  Health  and  Human  Services 
(the  SecretaryJ  or  revised  and  ^ 

promulgated  again.  Subsequently,  the 
Secretary  issued  a  final  rule  on 
December  6, 1993  (58  FR  64121), 
extending  the  date  on  which  the  growth 
impairment  listings  in  part  B  would  no 
longer  be  effective  to  December  6, 1996. 
Section  102  of  the  Social  Security 
Independence  and  Program 
Improvements  Act  of  1994,  Public  Law 
103-296  transferred  the  responsibility 
for  administering  the  Social  Security 
and  SSI  programs  from  the  Secretary  to 
the  Commissioner  of  Social  Security 
(the  Comnaissioner). 

In  this  final  rule,  we  are  extending  for 
two  years,  to  December  7, 1998,  the  date 
on  which  the  growth  impairment 
listings  will  no  longer  be  effective.  We 
believe  that  the  requirements  in  these 
listings  are  still  valid  for  our  program 
purposes.  Specifically,  if  we  find  that  an 
individual  has  an  impairment  that 
meets  the  statutory  dilation 
requirement  and  also  meets  or  is 


medically  or  functionally  equivalent  in 
severity  to  an  impairment  in  the  listings, 
we  will  find  that  the  individual  is 
disabled  at  the  third  step  of  the 
sequential  process  for  evaluating 
disability. 

Regulatory  Frocedfires 

Pursuant  to  section  702(a)(5)  of  the 
Social  Security  Act,  42  U.S.C.  902(a)(5). 
as  amended  by  section  102  of  Public 
Law  103-296,  SSA  follows  the 
Administrative  Procedure  Act  (APA) 
rulemaking  procedures  specified  in  5 
U.S.C.  553  in  the  development  of  its 
regtilations.  The  APA  provides 
exceptions  to  its  notice  and  public 
comment  procedures  when  an  agency 
finds  there  is  good  cause  for  dispensing 
with  such  procediues  on  the  basis  that 
they  are  impracticable,  unnecessary,  ot 
contrary  to  the  public  interest.  We  have 
determined  that,  under  5  U.S.C. 
553(b)(B),  good  catise  exists  far 
dispensing  with  the  notice  and  public 
comment  procedures  in  this  case.  Good 
cause  exists  because  this  regulation  only 
extends  the  date  on  which  the  growth 
impairment  listings  will  no  longer  be 
effective.  It  makes  no  substantive 
changes  to  the  listings.  The  current 
regulations  expressly  provide  that  the 
listings  may  be  extended,  as  well  as 
revised  and  promulgated  again. 
Therefore,  opportimity  for  prior 
comment  is  tumecessary,  and  we  are 
issuing  this  regulation  as  a  final  rule. 
In  addition,  we  find  good  cause  for 
dispensing  with  the  30-day  delay  in  the 
effective  date  of  a  substantive  rule, 
provided  for  by  5  U.S.C.  553(d).  As 
explained  above,  we  are  not  making  any 
substantive  changes  in  the  growth 
impairment  listings.  However,  without 
an  extension  of  the  expiration  date  for 
the  growth  impairment  listings,  we  wall. 
lack  regulatory  guidelines  for  assessing 
growth  impairments  at  the  third  step  of 
the  sequential  evaluation  processes  after 
the  current  expirati<Hi  date  of  the 
listings.  In  order  to  ensure  that  we  • 
continue  to  have  regulatory  criteria  for 
assessing  these  impairments  under  the 
listings,  we  find  that  it  is  in  the  public 
interest  to  make  this  rule  effective  upon 
publication. 

Executive  Order  12866 

We  have  consulted  with  the  Office  of 
Management  and  Budget  (OMB)  and 
determined  that  thisiule  does  not  meet 
the  criteria  for  a  significant  regulatory 
action  under  Executive  Order  12866. 
Thus,  it  was  not  subject  to  OMB  review. 

Regulatory  FlexUtility  Act 

We  certify  that  this  regulation  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 
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Therefore,  a  regxilatory  flexibility 
analysis  as  provided  in  Public  Law  96- 
354,  the  Regulatory  Flexibility  Act.  is 
not  required. 

Paperwork  Reduction  Act 

This  regulation  imposes  no  reporting/ 
recordkeeping  requirements 
necessitating  clearance  by  OMB. 

(Catalog  of  Federal  Domestic  Aasistanca 
Program  Nos.  96.001,  Sodal  Secuiity- 
Disability  Iiuurance;  96.002.  Social  Secuiity- 
RBtiiement  Insurance;  96.004,  Social 
Security-Survivors  Insurance:  96.006, 
Suppla^iental  Security  Income) 

Uit  of  Subjects  in  20  CFR  Put  404 

Administrative  practice  and 
ptocedure.  Blind,  Disability  benefits, 
Old-Age.  Survivors  and  Disability 
Insurance,  Reporting  and  recordkeeping 
requirements.  Social  Security. 

Dated:  December  2, 1996. 


ShMejrS. 

Coaujusnoaer  of  Social  Security. 

?oit  the  reasons  set  forth  in  the 
preamble,  part  404,  subpart  P,  chapter 
in  of  title  20  of  the  Code  of  Federal 
Regulations  is  amended  as  set  forth 
below: 

PART  404-FEDERAL  OLO-AQE. 
SURVIVORS  AND  CMSABHJTY 
INSURANCE  (1950-       ) 

Subpart  P— (Amended] 

1.  The  authority  citation  for  subpart  P 
of  part  404  continues  to  read  as  follows: 

Autfaority:  Sees.  202,  205(a),  (b),  and  (d)- 
(h),  216(i).  221(a)  and  (i),  222(c).  223.  225. 
and  702(a)(5)  of  the  Social  Security  Act  (42 
U.S.C  402, 405(a).  (b).  and  (d)-{h),  418(1). 
421(a)  and  (i),  422(c).  423. 425,  and 
902(aK5)). 

2.  Appendix  1  to  subpart  P  of  part  404 
is  amended  by  revising  item  1  of  the 
introductory  text  before  part  A  to  read'  . 
88  follows: 

Appendix  1  to  Subpart  P — Listing  of 
Impairments 


1.  Growth  Impairment  (100.00): 
December  7, 1998. 

•        *        •        •        • 
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oepartmenY  of  health  and 

HUMAN  SERVICES  ^ .        . .  s, 

Food  and  Drug  Administration 

21CFRPart880 
(Docliat  NumbM' 94P-0443] 

Medical  Devloee;  Reclassification  of 
Acupuncture  Needles  for  the  Praetlos 
of  Acupuncture 

AOENCV:  Food  and  Ikug  Administration, 

HHS. 

action:  Final  rule. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  announcing 
that  it  is  reclassifying  acupimcture 
needles  for  the  practice  of  acupimcture 
and  substantially  equivalent  devices  of 
this  generic  type  frcun  class  m 
(premarket  approval)  into  class  n 
(special  controls).  FDA  is  also 
announcing  it  has  issued  an  order  in  the 
form  of  a  letter  to  the  Acupuncture 
Coalition  redassifiying  acupuncture 
needles.  This  action  is  in  response  to 
petitions  filed  by  the  Acupimcture 
Coalition  and  in  keeping  with,  but  not 
dependent  upon,  the  reconunendatioii 
of  FDA's  Anesthesiology  Devices 
Advisory  Panel  (the  Panel).  This  action 
is  being  taken  because  the  agency 
believes  that  there  is  sufficieiit 
information  to  establish  that  special 
controls  will  provide  reasonable 
assurance  of  the  safety  and  effectiveness 
of  acupuncture  needles. 

EFFECTIVE  DATE:  December  6,  1996. 
FOR  FURTHER  INFORMATION  CONTACT: 
Hmothy  A.  Ulatowski.  Center  for 
Devices  and  Radiological  Health  (HFZ- 
480),  Food  and  Drug  Administration, 
9200  Corporate  Blvd.,  Rockville,  MD 
20850.  301-443-8879. 
8UPPt.BIENTARY  INFORMATION:  On 
December  6, 1995.  FDA  filed 
reclassification  petitions  from  the 
Acupuncture  Coalition,  which  includes 
representatives  of  the  following 
manufacturers:  Carbo  (M%.).  China; 
Hwa-To.  China;  Chung  Wha.  South 
Korea;  Taki,  South  Korea;  Dong  Bang. 
South  Korea:  Tseng  Shyh  Co.,  Taiwan; 
HCD,  France;  Sedatelec,  France;  Seirin- 
Kasei  (M^.).  Japan;  Ito  Co.,  Japan;  and 
Ido-No-Nippon-Sha.  Japan,  requesting 
reclassification  of  acupuncture  needles 
from  class  ID  to  class  0.  On  N4arch  29, 
1996,  FDA  issued  an  order  (Ref.  1)  in 
the  form  of  a  letter,  to  the  petitioners 
reclassifying  acupuncture  needles  for 
the  practice  of  acupuncture  and 
substantially  equivalent  devices  of  this 
generic  type  from  class  IE  to  class  n. 
Section  513(f)(2)  of  the  Federal  Food. 
Drug,  and  Cosmetic  Act  (the  act)  (21 


U.S.C.  360c(fM2))  and  $  860.134  (21  CFR 
860.134)  provi(^  for  the  reclassificatitHX 
by  order  of  devices  not  in  conunercial  ' 
distribution  before  May  28, 1976,  the 
date  of  enactment  of  tlje  Medical  Device 
Amendments. 

Under  section  513(f)(2)  of  the  act  and 
§  860.134.  FDA  may  refiar  a 
reclassification  petition  to  an 
appropriate  panel.  Although  FDA  did 
not  refer  the  reclassification  petitions 
submitted  by  the  Acupuncture  Coalition 
to  a  panel,  the  Anesthesiology  Devices 
Advisory  Panel  (the  Panel)  had 
previously  considered  the  classification 
of  acupimcture  needles  and  other 
acnpuncture  devices  and  recommended 
that  acupuncture  needles  be  placed  into 
class  n.  as  reported  in  the  Federal 
Hegister  of  November  2. 1979  (44  PR 
63292  at  63299)  (Ref  2).  The 
supplemental  data  sheet  completed  by 
the  Panel  on  November  30, 1976  (Ref. 
3),  listed  sepsis,  excessive  trauma,  and 
perforation  of  blood  vessels  and  orsans 
as  specific  risks,  and  recommended 
restricting  the  device  to  prescription 
use.  FDA's  decision  to  reclassify 
acupimcture  needles  as  class  n  is  in 
keeping  with,  but  not  dependent  upon, 
the  recommendation  of  the  Panel. 

FDA  determined  that  acupuncture 
needles  could  safely  be  reclassified  from 
class  in  to  class  n  with  the 
implementation  of  special  controls. 
.  Acupuncture  needles  are  devices 
intended  to  pierce  the  skin  in  the 
practice  of  acupuncture.  The  device 
consists  of  a  solid,  stainless  steel  needle 
and  may  have  a  handle  attached  to  the 
needle  to  facilitate  the  delivery  of 
acupuncture  treatment. 

Tne  order  identified  the  special 
controls  needed  to  provide  reasonable 
assurance  of  the  safety  and  effectiveness 
of  acupuncture  needles.  Those  special 
controls  are  in  compliance  with:  (1) 
Labeling  provisions  for  single  use  only 
and  the  prescriptioo  statement  in 
§801.109  (21  CFR  801.109)  (restriction 
to  use  by  or  on  the  order  of  qualified 
practitioners  as  determined  by  the 
States).  (2)  device  material 
biocompatibility.  and  (3)  device 
sterility.  FDA  believes  that  informaticm 
for  use.  including:  Indications,  effects,  ' 
routes,  methods,  and  frequency  and 
duration  of  administration;  and  any 
hazards,  contraindications,  side  effects, 
and  precautions  are  commonly  known 
to  qualified  practitionOTS  of 
acupuncture.  Therefore,  under 
§  801.109(c).  such  indications  do  not 
need  to  be  on  the  dispensing  packaging, 
but  sale  must  be  clearly  restricted  to 
qualified  practitionere  of  acupuncture  as 
determined  by  the  States.  Guidance  on 
the  type  of  information  needed  to 
support  biocompatibility  and  sterility  of 
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acupuncture  needles  is  available  in  tbe 
General  Hospital  Branch  guidance 
document  entitled  "Guidance  on  the 
Content  of  Premaricet  Notification 
(510(k))  Submissions  for  Hypodermic 
Single  Lumen  Needles"  (diaft),  April 
1993  (Ref.  4).  A  copy  gf  this  guidance 
document  is  avail^le  from  the  Division 
of  Small  Manufacturers  Assistance 
(HFZ-220).  Center  for  Devices  and 
Radiological  Health,  Food  and  Drug 
Administration,  1350  Piccard  Dr., 
Rj^f^lle,  MD  20850-4307,  301-443- 
^7  t>r  800-63&<-2041  and  FAX  301- 
443-8818. 

Consistent  with  the  act  and  the 
regulations,  after  thorough  review  of  the 
cl^cal  data  submitted  in  the  petitions, 
and  after  FDA's  own  literature  search, 
on  March  29, 1996,  FDA  sent  the 
Acupuncture  Coalition  a  letter  (order) 
reclassifying  acupuncture  needles  for 
general  acupuncture  lise,  and 
substantially  equivalent  devices  of  this 
generic  type,  from  class  III  to  class  II 
(special  controls).  As  required  by 
§  860.134(b)(7),  FDA  is  announcing  the 
reclassification  of  the  generic  type  of 
device.  Additionally,  FDA  is  amending 
part  880  (21  CFR  part  880)  to  include 
the  classification  of  acupuncture 
needles  for  the  practice  of  acupuncture 
by  adding  ne^  §  880.3580. 

EnvimnnMBtalliiipaot 

The  agency  has  determined  that  this 
action  is  of  a  type  that  does  not 
individually  or  ounulatively  have  a 
significant  effect  on  the'human 
enviroiunent.  Under  21  CFR  25.24(e)(2), 
the  reclassification  of  a  device  is 
categorically  exempt  from 
enviroiunental  assessment  and 
mivironmental  impact  statement 
requirements.  Therefore,  neither  an 
enviroiunental  assessment  nor  an  ' 
environmental  impact  statement  is 
required. 

Analyais  of  Impacts 

FDA  has  examined  the  impacts  of  the 
final  rule  luider  Executive  Order  12866 
and  the  Regulatory  Flexibility  Act  (Pub. 
L.  96-354).  Executive  Order  12866 
directs  agencies  to  assess  all  costs  and 
benefits  of  available  regulatory 
alternatives  and,  when  regulation  is 
necessary,  to  select  regulatory 
approaches  that  maximize  net  benefits 
(including  potential  economic, 
environmental,  public  health  and  safety, 
and  other  advantages;  distributive 
impacts;  and  equity).  The  agency 
believes  that  this  final  rule  is  consistent 
with  the  regulatory  philosophy  and 
principles  identified  in  the  Executive 
Order.  In  addition,  the  final  rule  is  not 
a  significant  regulatory  action  as  defined 
by  die  Executive  Order  and  so  is  not 


subject  to  review,  undar  tiw  Executive 
Order. 

The  Regiilatory  Flenbility  Act 
requires  agencies  to  analyze  regulatory 
options  that  would  minimize  any 
significant  impact  of  a  rule  ^n  small 
entities.  Because  reclassification  of 
devices  from  class  III  to  class  II  will 
relieve  some  manufacturers  of  the  cost 
of  complying  with  the  premaiket 
approval  reqtiirements  of  section  515  of 
the  act  (21  U.S.C.  360e),  and  may  permit 
small  potential  competitors  to  enter  the 
marketplace  by  lowering  theircosts,  the 
agency  certifies  that  the  final  rule  will 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small 
entities.  Therefore,  under  the  Regulatory 
Flexibility  Act,  no  further  analysis  is 
required. 

Paperwork  Reduction  Act  of  1995 

FDA  concludes  that  the  labeling 
requirements  in  this  final  rule  are  not 
subject  to  review  by  the  Office  of 
Management  and  Budget  because  they 
do  not  constitute  a  "collection  of 
information"  under  the  Paperwork 
Reduction  Act  of  1995  (Pub.  L.  104-13). 
Rather,  the  proposed  warning 
statements  are  "public  disclosure  of 
information  originally  suppUed  by  the 
Federal  Government  to  the  recipient  for 
the  purpose  of  disclosure  to  the  public" 
(5  CFR  1320.3(c)(2)). 

References 

The  following  references  have  been 
placed  on  display  in  the  Dockets 
Management  Branch  (HFA-305),  Food 
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1.  FDA  letter  (order)  to  the  Acupuncture 
Coalition  dated  March  29, 1996. 

2.  Qassificatiop  of  anesthesiology  devioes, 
"development  of  general  provisions:  44  FR 

63292  at  63299,  November  2. 1979. 

3.  Anesthesiology  Devices  Advisory 
Panel's  supplemental  data  sheet,  November 
30, 1976. 

4.  Guidance  on  the  Content  of  Premarket 
(S10(k))  Submissions  lor  Hypodennic  Single 
Lumen  Needles  (draft),  April  1993. 

List  of  Subjects  in  21  CFR  Part  880 

Medical  devices. 

Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  and  under 
authority  delegated  to  the  Commissionor 
of  Food  and  Drugs,  21  CFR  part  880  is 
amended  as  follows: 

PART  880--GENERAL  HOSPfTAL  AND 
PERSONAL  USE  DEVICES 

1.  The  authority  citation  for  21  CFR 
part  880  continues  to  read  aS  follows: 


AaOmrttr-  Sees.  SOI,  SIO.  51»,  SIS.  S20, 
701  of  the  Federal  Food.  Drug,  and  Coamatic 
Act  (2T  U.S.C  351,  360,  360c  36Qa,  36C^ 
371). 

2.  New  §  880.5580  is  added  to  subpart 
F  to  read  as  follows: 


1880.5580    Acupun^urai 

(a)  Identification.  An  acupuncture 
needle  is  a  device  inteiKied  to  pierce  the 
skin  in  the  practice  of  acupuncture.  The 
device  consists  of  a  solid,  stainless  steel 
needle.  The  device  may  have  a  handle 
attached  to  the  needle  to  facihtate  the 
delivorv  of  acupuncture  treatment 

(b)  Classification.  Class  II  (special 
controls).  Acupuncture  needles  must 
comply  with  the  following  special 
controls: 

(1)  Labeling  for  single  use  only  and 
conformance  to  the  requirements  for 
prescription  devices  set  out  in  21  CFR 
801.109, 

(2)  Device  material  biocompatibility, 
and 

(3)  Device  sterility. 

Dated:  November  20, 1996. 
D.  B.  Burlington, 

Director.  Center  for  Devices  and  Radiological 

Heahh. 

[FR  Doc.  96-31047  Filed  12-5-96;  8:45  am) 

MLUNQ  CODE  41«0-ei-f 


DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

24  CFR  Parts 

[DockM  No.  FR-4154-C-0S1 
RIN  2501^036 

Revised  Restrictions  on  Assistance  to 
Noncitlzens;  Correction 

agency:  Office  of  the  Secretary,  HUD. 
ACTION:  Interim  rule,  ootiection. 

SUMMARY:  On  November  29, 1996  (61  FR 
60535),  HUD  published  an  interim  rule 
implementing  the  changes  made  to 
Section  214  of  the  Housing  and 
Conunimity  Development  Act  of  1980 
by  the  TJse  of  Assisted  Housing  by 
Aliens  Act  of  1996.  Section  214 
prohibits  HUD  from  making  certain 
financial  assistance  available  to  persons 
other  than  United  States  citizens, 
nationals,  or  certain  categories  of 
eligible  noncitlzens.  The  Nov«nber  29, 
1996  interim  rule  incorrectly  provided 
for  a  public  comment  due  date  of 
November  29, 1996.  The  pubUc 
comment  due  date  should  have  been 
January  28, 1997,  60  days  after 
publication  of  the  November  29, 1996 
interim  rule.  The  purpose  of  this 
document  is  to  ccwiect  the  due  date  for 
public  comments  in  the  November  29, 
1996  rule. 
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SUPPLEMENTARY  MFOfMATION: 
Accordingly,  FR  Doc.  96-30498, 
Revised  Resthctiuis  on  Assistance  to 
Nondtizens,  published  in  the  Federal 
Kagister  on  November  29, 1996  (61  FR 
60535)  is  corrected  as  follows: 

On  page  60535,  in  column  3,  the 
DATES  section  is  corrected  to  provide 
that  comments  are  due  on  January  28, 
1997. 

Dated:  December  2. 1996. 
Camilla  E  Aoeredo, 

Atsistant  General  Counsel  for  Regulations. 
(FR  Doa  96-31034  Filed  12-5-96;  8:45  am] 
aa^aiQ  coot  4ai«-aa-p 


DEPABTHENT  OF  TRANSPORTAHON 

CoaatQuard 

33  CFR  Part  157 

46  CFR  Parts  31  and  35 

[CG091-046] 

RIN2115-AE01 

Opamtlonal  Measures  To  Raduca  OU 
Spills  From  Extodfig  Tank  Vaaaala 
Without  DouWe  Hulla 

AOCNCY:  Coast  Guard.  DOT. 
AQDICY:  Notice  of  approval. 

SUMMARY:  On  July  30, 1996.  the  Coast 
Guard  issued  regulations  that  will 
require  owners,  masters,  or  operators  of 
tank  vesseb  of  5,000  gross  tons  or  jpore 
that  do  not  have  double  hulls  and  that 
carry  oil  in  bulk  as  cargo  to  comply  with 
certain  operational  measures.  Many 
requirements  contained  in  the  final  rule 
include  collection-of-infbrmation 
provisions.  This  notice  of  approval 
intends  to  fotify  the  public  of  the 
coUection-of-infbnnation  approval  by 
the  Office  of  Management  and  Bodget.' 
DATES:  This  notice  of  approval  is 
effective  December  6, 1996.  The  final 
rule,  published  at  61  FR  39769,  July  30, 
1996,  and  the  collection-of-information 
contained  therein,  is  effective  on 
November  27, 1996,  except  for 
SS  157.415  and  157.420  of  33  CFR  part 
157,  which  are  effective  on  February  1. 
1997;  and  §  157.445  of  33  CFR  part  157, 
which  is  effective  on  July  29. 1997.  The 
collection-of-infonnation  ccmtained  in 
§  157.4S5(a)  (5)  and  (6)  is  suspended 
until  further  notice  as  discussed  in  the 
partial  suspension  notice  pubUsbed  on 
November  27,  1996  (61  FR  60189). 
ADDRESSES:  Unless  otherwise  indicated, 
documents  referred  to  in  this  preamble 
are  available  for  inspecticm  or  copying 
at  the  Office  of  the  Executive  Secretary, 
Marine  Safety  Council  (G-LRA/3406) 


(CGD  91-045),  U.S.  Coast  Guard 
Headquarters,  2100  Second  Street  SW.. 
room  3406,  Washington.  DC  20593- 
0001  between  9:30  a.m.  and  2  p.m., 
Monday  through  Friday,  except  Federal 
holidays.  The  telephone  number  is  (202) 
267-1477. 

FOR  FURTHER  MFORMATION  CONTACn    1* 
LCDR  Suzanne  Ei^lebert.  Project 
Manager.  Office  of  Standards  Evaluation 
and  Development,  at  (202)  287^1492. 
SUPPLEMENTARY  INFORMATION:  The  final 
rule  entitled  "Operation  Measures  to 
Reduce  Oil  Spills  from  Existing  Tank 
Vessels  without  Double  Hulls"  was 
published  on  July  30, 1996,  in  the 
Federal  Sagistar  (61  FR  39769).  The 
final  rule  contained  requirements  for 
bridge  resource  management  and  vessel 
policy  and  procedures,  enhanced  survey 
programs,  maneuvering  performance 
capability,  and  other  measures  aimed  at 
reducing  pU  discharges  from  single-hull 
vessels. 

Under  the  Paperworic  Reduction  Act 
(44  U.S.C  3501,  et  seq.).  the  Coast 
Guard  submitted  the  collection-of- 
information  req\iirements  to  the  Office 
of  Management  and  Budget  (OMBK  who 
reviewed  the  operational  measures  final 
rule  to  determine  whether  the  practical 
value  of  the  informaticm  is  worth  the 
burden  imposed  by  its  collection.  The 
Office  of  Management  and  Bucket 
approved  the  collection-of-information 
requirements  contained  in  the  final  rule 
entitled  "Operational  Measiires  to 
Reduce  Oil  Spills  from  Existing  Tank. 
Vessels  without  Double  Hulls"  through 
August  31, 1999.  The  recently  assigned, 
valid  control  number  is  2 1 1 5-0629  for . 
the  coUection-of-information-'  "  ''. 

reqiiirements.  "-  fc_^'^ 

Dated:  December 2. 1996.  ,     "*^   ' 
Hofward  L.  HiaM» 

Acting  Director  of  Standards. 

[FR  Doc.  96-31083  Filed  12-6-96;  8:45  tm] 

SSAMO  coos  4tie-14-M 


POSTAL  SERVICE 

39CFRPart111 

Domestic  MaU  Manual;  Miscellaneoua 
Amendments 

AGENCY:  Postal  Service. 

ACTION:  Final  rule.  '    ' 

SUMMARY:  This  document  describes  the 
niunerous  amendments  consolidated  in 
the  Transmittal  Letter  for  Issue  51  of  the 
Domestic  Mail  Manual,  which  is 
incorporated  by  reference  in  the  Code  of 
Federal  Regulations,  see  39  CFR  111.1. 
These  amendments  reflect  changes  in 
mail  preparation  requirements  and  "  ^. 


miscellaneous  other  rules  and 
regulations. 

EFFECTIVE  DATE:  January  1, 1997. 
FOR  FURTHER  MFORMATION  CONTACT: 
Neil  Berger,  (202)  268-2859. 
SUPPI^MENTARY  INFORMATION:  The  DMM. 
incorporated  by  reference  in  title  39, 
Code  of  Federal  Regulations,  part  111. 
contains  the  basic  standards  of  the  U.S. 
Postal  Service  governing  its  domestic 
mail  services;  descriptions  of  the  mail 
classes  and  special  services  and 
conditions  governing  their  use;  and 
standards  for  rate  eligibility  and  mail 
preparation.  The  document  is  amended 
and  republished  about  every  6  months, 
with  each  issue  sequentially  numbered. 

DMM  Issue  51,  the  next  edition  of  the 
DMM,  is  scheduled  for  release  on 
January  1. 1997.  That  issue  will  contain 
substantive  changes  to  mail  preparation 
standards  and  mail  classification  for 
noi^)rofit  rate  categories  for  Periodicals 
and  Nonprofit  Standard  Mail.  These 
standards  were  published  on  Augiist  15, 
1996,  in  the  Federal  Ragiater  (61  FR 
42478-42489).  as  approved  on  August  6, 
1996.  by  the  USP6  to  implement  the 
Decision  of  the  Govemms  of  the  Postal 
Service  in  Postal  Rate  Commission 
Docket  No.  MC96-2,  Classification 
Reform  n.  Those  standards^ook  effect  at 
12:01  a.m..  October  6, 1996,  aligning  the 
preparation  rules  ado{>ted  on  July  1  for 
commercial  mail  with  those  for 
nonprofit  mail. 

The  following  excerpt  from  section 
1010,  Summary  of  Changes,  of  the 
transmittal  for  llMtA  Issue  51  coven  the 
minor  changes  not  previously  described 
in  that  final  rule  or  in  other  interim  or 
final  rules  published  in  the  Federal   - 
Register.  In  addition,  the  revised 
contents  of  DMM  Issue  51  are  also 
presented. 

Domestic  Mail  Manual  Issue  51 
Summary  of  Changes 


Address  Adjustments 

FOIO.2.0  clarifies  ihe  poUcy  for 
delivery  and  address  list  correction 
services  provided  to  mailws  who  send 
mail  to  addresses  converted  by  the 
USPS.  Such  mail  is  delivered  to  the 
correct  Ibcatians  for  1  year  from  the  date 
when  the  converted  addresses  appear  in 
the  bimonthly  USPS  Address 
Information  System  (AIS)  products.  For 
up  to  3  years  after  the  conversion  date, 
postmastera  must  provide  manual  galley 
list  corrections.  Effective  October  1, 
1996  (PB  21929  (9-26-96)). 

Automation  Flats  Ler^th 

C820.2.3b(2)  decreases  from  6  to  5% 
indies  the  required  length  for  pieces 
claimed  at  automation  rates  for  flats  if 
the  pieces  are  not  more  than  7V2  inches 
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high.  Effective  July  1. 1996  (PB  21922 
(6-20-96)).  The  expiration  date  for  this 
exception  is  extended  through  June  30, 
1997.  Effective  October  1.1996  (PB 
21929  (9-26-96)).  .v. 

Bound  Printed  Matter  ^    ,- 

M630.2.6d  shows  that  the  ADC 
sortation  for  Bound  Printed  Matter  is 
required,  not  optional  as  printed  in 
DMM  Issue  50.  Effective  July  1,  1996  (PB 
21923  (7-4-06)). 

Ckirrier  Route  Mail— Hard  Copy  CRIS 
Files 

E230.2.1  and  E630.2.4  provide  an 
option  for  assigning  carrier  route  codes 
to  nonautomation  carrier  route  mail  by 
using  hard  copy  Carrier  Route 
Information  System  (CRIS)  files  for 
assigning  these  codes  within  90  days 
before  the  mailing  date.  Additional 
matching  against  the  USPS  ZIP-f4 
database  with  software  certified  by  the 
Coding  Accuracy  Support  System 
(CASS)  is  not  required  when  this 
optional  method  is  used  for  assigning 
carrier  codes.  Effective  October  1, 1996 
(PB  21929  (9-26-96)). 

Carrier  Route  Mail — Simplified 
Addressing 

E140.1.4,  E231.2.1  (renumbered  as 
230.2.1),  E632.1.4  (E630.2.4),  and 
E641.2.3  (E640.2.3)  clarify  that  mailings 
prepared  with  a  simplified  address 
under  A040  are  exempt  bom  the 
standard  for  use  of  CASS-certified 
software  for  carrier  route  coding. 
Effective  July  1, 1996  (PB  21923  (7-4- 
96)). 

Collect  on  Delivery  (COD) 

S921.1.2  specifies  the  availability  of 
COD  service  for  single-piece  Standard 
Mail  (A)  and  for  aU  Standard  Mail  (B). 
Effective  October  1.  1996  (PB  21920  (9- 
26-96)). 

Content  Identifier  Codes 

E^diibit  M032.1.3C  adds  content 
identified  codes  and  corresponding 
content  identifier  names  (QNs)  for 
Periodicals  and  Standard  Letters. 
Effective  July  1 , 1 996;  mandatory 
August  17,1996  (PB  21922  (6-20-96)). 

Domestic  Mail  Definition 

GOll.2.0  and  S921.1.3  amend  the 
definitions  of  domestic  and 
international  mail  and  update  the  places 
to  which  U.S.  domestic  mail  service 
extends.  Effective  July  2. 1996  (PB  21922 
(6-20-96)). 

Editorial  Amendments 

AOlO,  A040,  A920,  A930,  COlO,  C023. 
ClOO,  C500,  C600,  C810,  DOlO,  D020, 
D042.  D072.  DlOO,  DOlO.  D920,  £060. 


El  10,  FOIO.  M072,  M500,  P023,  and 
S020  reflect  changes  that  combine  and 
renimaber  certain  sections.  Exhibits 
AOIO.1.2,  AOIO.2.3,  AOIO.5.1,  A920.2.5, 
Ag20.2.6,  C600.1.2b,  C810.7.2b, 
P023.1.8,  P023.1.11a,  P023.1.11b.  and 
P023.1.12  are  removed.  Effective 
October  1, 1996  (PB  21928  (9-12-96)). 

Express  Mail — Adult  Fowl 

C022.3.3  and  C022.3.4  permit  the 
mailing  of  adult  fowl  by  Express  Mail 
without  the  condition  of  available  next- 
day  delivery  as  a  requirement.  Effective 
October  1.  1996  (PB  21929  (9-26-96)). 

Label  Dimensions 

M031.2.1C  corrects  the  shortest 
permitted  length  for  sack  labels  to  3.250 
inches.  M032.2.3d  corrects  the 
maximum  length  for  barcoded  sack 
labels  to  3.375  inches.  Effective 
November  1, 1996  (PB  21931  (10-24- 
96)). 

Labeling  Lists 

L004  includes  instructions  for 
ordering  labels  from  the  USPS  Label 
Printing  Center.  Effective  July  1,  1996 
(PB 21922  (6-20-96)).  L002,  L003,  L004, 
L005,  L102.  L801,  L802.  and  L803 
reflect  changes  in  mail  processing 
operations.  Effective  August  1, 1996; 
mandatory  October  6, 1996  (PB  21925 
(8-1-96)).  L002,  L003,  L004,  LOOS, 
L102,  L604,  and  L801  reflect  changes  in 
mail  processing  operations.  Effective 
November  21,  1 996;  mandatory  January 
18,  1997  (PB  21933  (11-21-96)). 

Marking  Standards 

M012.2.1.  M130.1.1,  M610.2.1e. 
M620.1.1e,  M810.1.3,  and  M820.1.4 
revise  the  marking  standards  for  non- 
carrier  route  automation  rate  First-Class 
Mail  and  Standard  Mail  (A), 
nonautomation  rate  Enhanced  Carrier 
Route  Standard  Mail,  and  all  bulk  rate 
First-Class  Mail  and  Standard  Mail  (A). 
Effective  July  1. 1996  (PB  21922  (6-20- 
96)). 

Metered  Mail  Preparation 

E130.2.0,  E620.1.4,  and  P030.5.2 
remove  the  packaging  requirement  for 
letter-size  metered  mail  paid  at  the 
single-piece  rate  for  First-Class  Mail  or 
Standutl  Mail  (A)  if  the  mail  is  placed 
in  a  1-foot  or  2-foot  letter  tray  and  can 
fill  at  least  three-fourths  of  the  tray.  For 
single-piece  rate  metered  mail  not 
placed  in  trays,  five  or  more  pieces  must 
be  faced  and  prepared  as  packages. 
Effective  November  1,  1996  (PB  21931 
(10-24-96)). 

Military  Mail 

EOIO.2.6  reflects  the  use  of  cxistoms 
forms  and  acceptance  procedures  for 


certain  military  mail.  Effective  August 
16,  1996  (PB  21920  (5-23-96)  and  PB 
21926  (8-15-96)). 

Nonstandard  Surcharge 

CIOO.4.0  and  E140.1.6  clarify  that  the 
surcharge  for  nonstandard-size  mail 
applies  to  flats  weighing  1  ounce  or  less 
that  are  mailed  at  First-Class  automation 
rates  and  come  within  the  range  of 
dimensions  specified  in  ClOO.4.0. 
Effective  October  2,  2996  (PB  21929  (9- 
26-96)). 

Optional  Package  Labeling 

Ml30.2.1a,  M200.2.4C,  and  M610.3.1a 
clarify  that  labeling  nonautomation 
presorted  First-Class  Mail,  Periodicals, 
and  Standard  Mail  (A)  is  optional  for 
mail  placed  in  full  5-digit  trays. 
Effective  November  1,1996  (PB  21931 
(10-24-96)). 

Overflow  Tray 

M033.2.1J  is  added  to  clarify  that  an 
overflow  tray  is  permitted  when  the 
minimum  number  of  pieces  required  for 
rate  or  presort  eligibility  is  available  but 
exceeds  the  capacify  of  a  2-foot  tray. 
Effective  July  1 , 1 996  (PB  21923  (7-4- 
96)). 

Pallets  and  Manifesting 

M013.1.0.  M014.2.0,  M031.4.0. 
M031.5.0,  M033.1.0,  M033.2.0. 
M041.1.0.  M041.3.0,  M041.5.0. 
M041.6.t).  M04S.4.0.  M045.5.0. 
M630.2.0.  M630.3.0,  P710.2.0.  P710.3.0. 
and  P710.4.0  clarify  and  correct 
standards  for  palletized  and  manifested 
mail.  Effective  October  1, 1V96  (PB 
21928  (9-12-96)). 

Parcel  Restrictions 

DlOO.2.1  and  DlOO.2.3  are  revised  and 
DlOO.2.6  is  added  to  restrict  the  mailing 
of  single-piece  rate  Priority  Mail  parcels 
weighing  16  ounces  or  more  that  are 
paid  with  adhesive  stamps.  EOIO.1.7  is 
added  to  reflect  restrictions  on  the 
mailing  of  all  single-piece  rate  pac^ges 
weighing  16  ounces  or  more  that  are 
addressed  to  overseas  military 
installations,  regardless  of  postage 
payment  method.  The  affected  military 
mail  is  single-piece  rate  Parcel  Post, 
Bound  Printed  Matter,  and  Special 
Standard  Mail;  single-piece  rate  Priority 
Mail;  and  all  Library  MaiL  The  classes 
and  subclasses  of  inail  affected  by 
DIOO.2.6  and  EOIO.1.7  must  be 
presented  at  a  post  office  or  handed  to 
a  USPS  delivery  employee  known  to  the 
employee  and  at  the  sender's  residence 
or  place  of  business.  Effective  August 
16.  1996  (PB  21930  (10-10-96)). 
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Periodicals — Additional  Entry 

«     D210.2.2  (redesignated  as  D2ia2.0), 
D210.4.0.  D230.1.0,  D230.2.0,  D230.3.2, 
D230.3.5,  D230.4.2.  D230.4.3,  D230.4.4, 
D230.4.7,  P200.3.0.  P750.1.0,  P750.2.4, 
and  P750.2.6  amend  the  additional 
entry  standards  for  Periodicals.  Effective 
August  1.  1996  (PB  21925  (8-1-96)). 

Periodicals — Enclosures 

E070.3.2C  is  removed  from  E070.3.2  to 
leccmcile  the  standards  in  that  section 
with  DMM  C200.3.0  for  the  dimension 
of  enclosures  inserted  in  Periodicals 
publications.  Effective  August  1.  1996 
(PB  21925  (8-1-96)). 

Periodicals — In-County  Rates 

E212.2.0,  E270.1.0.  and  E270.4.0. 
clarify  the  advertising  standards  for 
publications  of  institutions  and  societies 
and  the  eligibility  standards  for  In- 
County  and  Nonprofit  Preferred 
periodicals.  Effective  October  1, 1996 
(PB  21928  (9-12-96)). 

Periodicals — Original  Entry 

E213.1.7  removes  the  requirement  to 
submit  two  copies  each  of  at  least  four 
issues  of  a  publication  distributed 
primarily  through  news  agents.  Effective 
October  1,  1996  (PB  21928  (9-12-96)). 

Periodicals — Previous  Issues 

P200.1.8  clarifies  how  to  determine 
the  advertising  percentage  for  a  mailing 
consisting  in  whole  or  in  part  of  copies 
of  back  issues.  The  advertising  and 
nonadvertising  percentages  of  the 
edition  making  up  the  bulk  of  the 
current  issue  are  to  be  used  for  all 
copies  in  the  combined  mailing. 
Effective  November  1,  1996  (PB  21930 
(10-10-96)). 

Periodicals — Sacking 

M200.1.4  clarifies  that  the  exception 
for  preparing  packages  with  fewer  than 
six  pieces  and  sacks  with  as  few  as  one 
package  is  an  option  available  only  for 
nonletter-size  mail.  Effective  Noveml>er 
1. 1996  (PB  21931  (10-24-96)). 

Plants  and  Animals 

C022.6.0  and  C022.7.0  clarify  and  add 
provisions  about  certain  statutes  (39 
U.S.C  3015  and  18  U.S.C  1716D)  on 
nonmailable  plants,  plant  products,  and 
plant  pests;  injurious  animals;  and 
illegally  taken  fish,  wildlife,  and  plants. 
D500.1.0,  P014.2.0,  P014.5.0.  and 
SSOO.2.0  clarify  that  an  Express  Mail 
postage  refund  is  not  made  for  a  proper 
detention  of  mail  for  law  enforcement 
piuposes.  Effective  October  1.  1996  (PB 
21929  (9-26-96)). 


Reply  Pieces 

C810.8.1.  E140.1.5,  E241.1.2 
(renumbered  as  E240.1.2),  (E641.1.2) 
(E640.1.2),  and  (E641.2.4  (E640.2.4) 
clarify  that  the  standards  for  letter-size 
cards  and  letters  enclosed  in  automation 
rate  mail  apply  only  if  those  reply 
pieces  are  returned  to  a  domestic    -    '" 
address.  Effective  July  1.1996  (PB  21923 
(7-4-96)). 

Scheme  Designation 

M810.2.3C  and  M810.3.2a  clarify  that 
"SCHEME"  is  replaced  on  Line  2  of  tray 
labels  with  the  information  shown  for 
the  destination  in  L002,  Colimin  B. 
Effective  July  1, 1996  (PB  21923  (7-4^ 
96)). 

Sharps  •    '  •'    -  :•■  ■' 

C023.10.0  adds  the  terms  etiologic 
agents,  and  sharps  to  the  heading  of 
C023.10.0,  whidi  pfovides  standards  for 
mailable  medical  and  biological  matter. 
Effective  October  1,  1996  (PB  21929  (9- 
26-96)  and  PB  21930  (10-10-96)). 

Sortation  Levels  .         f     . 

M011.1.2h  clarifies  that  the  presort 
term  origin  3-digit(s)  can  include  as  an 
option  the  3-digit  ZIP  Code  area  where 
the  mail  is  entmed  but  not  necessarily 
verified.  MOl  1.1.21  clarifies  that  mail 
prepared  on  pallets  as  an  SCF  sort  may 
include  mail  for  only  a  single  3-digit  ZIP 
Code  area  for  the  SCF  and  still  be 
considered  an  SCF  sort.  Effective 
November  1.  1996  (PB  21931  (10-24- 
96)). 

Upgradable  Mail  _^    ,    .■; 

M011.1.4,Ml30.3.1,Ml30.3.2a,      '    ^ 
M610.4.1,  M610.4.2a  clarify  that 
upgradable  letter-size  pieces  prepared 
under  the  applicable  option  for  First- 
Class  Mail  or  Standard  Mail  (A)  may  not 
be  combined  (sOTted)  with 
nonupgradable  pieces  or  automation 
rate  pieces  in  the  same  mailing. 
Effective  October  1.  1996  (PB  21929  (9- 
26-96)). 

Zebra  Code 

M033.1.4  permits  mailers  to  print  the 
zebra  code  either  as  a  series  of  vertical 
marks  or  as  a  series  of  diagonal  marics. 
The  zebra  code  is  required  on  all 
barcoded  tray  labels  used  for  trays  that 
contain  automation  rate  mail.  Effective 
November  1, 1996  (PB  21931  (10-24- 
96)). 

List  of  Subject!  in  39  CFR  Part  111 

Postal  Service. 

In  consideration  of  the  foregoing,  39 
CFR  part  111  is  amended  as  set  forth 
below: 


PAfVr  1  UNAMENDED] 

1.  The  authority  citation  for  39  CFR 
part  111  continues  to  read  as  follows: 

Aatiiortty:  5  U.S.C  552(a):  39  U.S.C  101, 
401,  403,  404,  3001-3011.  3201-3219.  3403- 
3406,  3621,  3626,  5001. 

2.  The  table  at  the  end  of  §  111.3(e)  is 
amended  by  adding  at  the  end  thereof 
a  new  entry  to  read  as  follows: 


1111.3 
Manual. 


Ainandmants  to  the  Mmaatic  MaH 


(e)- 


Transmittal 

Mterfor 

issue 


Dated 


Federal  Reg- 
ister publica- 
lion 


51 


January  1, 
1997. 


61  FR  [IN- 
SERT 
PAGE 
NUMBER] 


3.  Section  111.5  is  revised  to  read  as 
follows: 

§111.5    Contents  of  the  Domasdc  Mail 
Manual. 

AOOO    Basic  Addressing 

AOlO    General  Addressing  Standards 

A040 

A060 


Alternative  Addressing  Formats 
Detached  Address  Labels  (DALs) 

A800    Addreeeing  for  Automation 

Agoo    Customer  Support 

A910    Mailing  List  Services 
A920    Addressing  Sequencing  Services 
A930    Other  Services 
A950    Coding  Acciiracy  Support  System 
(CASS) 

COCO  General  Informatioa 

COlO    General  Mailability  Standards 
C020    Restricted  or  Nonmailable  Articles 
and  Substances 
C021     Articles  and  Substances  Generally 

0022  Perishables 

0023  Hazardous  Matter 

C024    Other  Restricted  or  Nonmailable 
Matter 
C030    Nonmailable  Written,  Printed,  and 
Graphic  Matter 

0031  Written,  Printed,  and  Graphip 
Matter  Generally 

0032  Sexually  Oriented  Advertisements 

0033  Pandering  Advertisements 
0050    Mail  Processing  Categories 

ClOO  Fint-Claaa  Mail 

C200  Periodicals 

C500  Express  Mail 

C600  Standard  Mail 

CMW  Antomatioa-Compatible  Mail 

0810  Letters  and  Cards 

C820  FlaU 

0830  OCR  Standards 

C840  Barcoding  Standards 
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Banc  iBftamuittMi 

Pickup  Servica..  < 

Plant  Load  "  <j 

Recall  of  Mail 
Delivery  of  Mail 
Customer  Mail  Receptecles 


'   t*^  -*- 


DOOO 

DOlO 
D020 
D030 
D040 

D041 

D042    Conditions  of  Mlivery 
D070    Dpop  Shipment 

D071    Express  Mail  and  Priority  Mail 

D072    Metered  Mail 

moo    Firet-Class  Mail  .  -'  -,.  f 

D200    Pariodicak 

D210    Basic  Information 
D230    Additional  Entry 

D500    Express  Mail  -■ 

D600    Standard  Mail 

DOOO    Othar  Delivery  Services 

0910-  Post  Office  Box  Service 

D920    Caller  Service 

D930    General  Delivery  and  Firm  Holdout 

EOOO    Special  Eligibility  SUndards 

EOlO    Overseas  Military  Mail 
E020    Department  of  State  Mail 
E030    Mail  Sent  by  U.S.  Armed  Forces 
E040    Free  Matter  for  the  Blind  and  Other 

Handicapped  Persons 
E050    Official  Mail  (Franked) 
E060    Official  Mail  (Penalty) 
E070    Mixed  Classes 
E080    Absentee  Balloting  Materials  ~     " 

ElOO    First-aaas  Mail 

EllO  Basic  Standards  ,'     '*.. 

E120  Priority  Mail' 

El  30  Nonautomation  Rates  .   ^  - 

£140  Automation  Rates 

E200    Periodical* 

E210    Basic  Standards 
E211    All  Periodicals 

E212    Qualification  Categories 

E213    Periodicals  Mailing  Privileges 

E214    Reentry 

E21 5    Copies  Not  Paid  or  Requested  by 
Addressee 

E216    Publisher  Records 
E230    Nonautomation  Rates 
E240    Automation  Rates 
E250    Destination  Entry 
E270    Preferred  Periodicals  ■ 

E500    Express  Mail 

E600    Standard  Mail 

E610    Basic  Standards 
E611    All  Standard  Mail 
E612    Additional  Standards  for  Standard 

Mail  (A) 
E613    Additional  Standards  for  Standard 
Mail  (B) 
E620    Nonautomation  Nonpresort  Rates 
E630    Nonautomation  Presort  Rates 
E640    Automation  Rates 
E650    Destination  Entry 
E651    Regular,  Nonprofit,  and  Enhanced 

Carrier  Route  Standard  Mail 
E652    Parcel  Post 
E670    Nonprofit  Standard  Mail 

FOOO    Basic  Services 

FOlO    Basic  Information 
F020    Forwarding 


F030    Address  Correction,  Address  Change, 
•  i^     and  Return  Services 

GOOO    The  USPS  and  Mailing  Standards 

GOlO    Basic  Business  Information 
GOll    Post  Offices  and  Postal  Service; 
GDI  3    Trademarks  and  Copyrights 
G020    Mailing  Standards 
G030    Postal  Zones 
G040    Information  Resources 
G041    Postal  Business  Centers 
G042    Rates  and  Classification  Service 
.  .4     Centers 

.  '  G043    Address  List  for  Correspondence 
G090    Experimental  Classifications  and 

Rates 
- 1  GOQl    Barcoded  Small  Parcelr 

GOOO    Philatelic  Services 

LOOO    General  Use 

L002    3-Digit  ZIP  Code  Prefix  Matrix 
L003    3-Digit  ZIP  Code  Prefix  Groups  for 

3-Digit  Sdieme  Sortation 
L004    3-Digit  ZIP  Code  Prefix  Groups  for 

ADC  Sortation 
L005    3-Digit  ZIP  Code  Prefix  Groups  for 

SCF  Sortation 

LlOO    First-Claas  Mail 

L102    ADCs— Presorted  Priority  Mail 

L600    StandardMaU 

L601    BMCs — Machinable  Parcels 

L602    BMCs-4)BMC  Rates 

L603    ADCs— biegular  Parcels 

L604    Originating  ADCs — Irregvdar  Parcels 

Laoo    Automatioo  Rate  Mailings 

L801    AADCs — Letter-Size  Mailings 
L802    BMC/ ASF  Entry— Periodicals  and 

Standard  Mail  (A) 
L803    Non-BMC/ASF  Entry— Periodicals 

and  Standard  Mail  (A) 

MOOO    Gaaaral  Preparation  Standards 

MOID    Mailpieces 

MOll    Basic  Standards 

M012    Markings  and  EnSorsements 

M013    Optional  Endorsement  Lines 

M014    Carrier  Route  Information  Lines 
M020    Packages  and  Bundles 
M030    Containers 

M031    Labels 
'.  •'■    M032    Barcoded  Labels 

M033    Sacks  and  Trays 
M040    Pallets 

M041    General  Standards 

M04S    Palletized  Mailings 
M050    Delivery  Sequence 
M070    Mixed  Classes 

M071    Basic  Information 

M072    Express  Mail  and  Priority  Mail 
Drop  Shipment 

M073    Combined  Mailings  of  Standard 
Mail  Machinable  Parcels 

M074    Plant  Load  Mailings 

MlOO    First-Class  Mail  (NonautomatiiMi) 

M120    Priority  Mail 

Ml  30    Presorted  First-Class  Mail 

M200    Periodicals  (Nonautomation) 

M500    Express  Mail 

M600    Standard  Mail  (Nonautomation) 

M610    Single-Piece  and  Nonautomation 
Standard  Mail  (A) 


M620    Enhanced  Carrier  Route  Standard 

Mail 
M630    Standard  Mail  (B) 

M800    All  Automatian  MaU 

M810    Latter-Size  Mail 
M820    Flat-Size  Mail 

POOO    Basic  Information 

POlO    General  Standards 

POll    Payment 

P012    Dcxnmientation 

P013    Rate  Application  and  Computation 

P014    Refunds  and  Exchanges 
P020    Postage  Stamps  and  Stationery 

P021    Stamped.  Stationery 

P022    Adhesive  Stamps 

P023    Precanceled  Stamps 
P030    Postage  Meters  and  Metn  Stamps 
P040    Permit  Imprints 
P070    Mixed  Classes 


PlOO  Plrst-daas  Mail 

P200  Periodicals  .  ' 

PSOO  Express  Mail 

P600  Standard  Mail 

P700  Special  Postage  Payment  Systens 

P710    Manifest  Mailing  System  (MMS) 
P720    Optional  Procedure  (CV)  Mailing 

System 
P730    Alternate  Mailing  Systems  (AMS) 
P750    Plant- Verified  Drop  Shipmenr(PVDS) 
P760    Fist-Class  or  Standard  Mail  Mailings 

With  D&fierent  Payment  Methods 

ROOO  Stamps  and  SUtiooery 

R100  Fint-Class  Mail 

R200  Periodicals 

R500  ExfunasMail 

R600  SUndardMail 

ROOO  ServioBS 

SOOO  MiaceHanwoMS  Sarrioaa 

SOlo'  Indemnity  Claims 

5020    Money  Orders  and  Other  Services 

S070    Mixed  Classes 

S500    Special  Sarvicaa  far  Expram  Mall 

SOOO    Special  Postal  Services 

S910    Security  and  Accountability 
soil    Restored  Mail 
8012    Certified  Mail 

5913  Insured  Mail 

5914  Certificate  of  Mailing 

5915  Return  Receipt 

5916  Restricted  Delivery 

5917  Rettim  Receipt  for  Merchandise 
S920    Convenience 

5021    Collect  on  Delivery  (COD)  Mail 

5922  Business  Reply  Mail  (BRM) 

5923  Merchandise  Rettun  Service 
5930    Handling 

1000    Information 

1010    Summary  of  Changes 
1020    References 
1021    Forms  Glossary 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40CFRPart70 

[AO-FRL-«667-q 

CiMn  Air  Act  Final  Ifrtarlfn  Approval  Of 
Oparaling  Pat  ml  is  Progratn,  Stati  of 
Idaho;  Claati  Air  Act  Propoaad 
Dalagatloti  of  Natiotwl  Emiaaloti 
Standarda  for  Hazardous  Air  Pollutants 
aa  Thay  Apply  to  TMa  V  SOuroaa  and 
Approval  of  Stiaainllnad  Machanlatn 
far  Futwa  Delegations,  Stato  of  Idaho 

AQCNCY:  Envinmmenta]  Protaction 
Agency  (EPA). 

ACTION:  Final  interim  approval  and 
delegation. 


r:  EPA  is  promulgating  final 
interim  approval  of  the  Operatiiig 
PermitaProgram  submitted  by  the  Idaho 
Division  of  Environmental  Quality 
(IIKQ)  for  the  purpose  of  complying 
with  Federal  requirements  for  an 
approvable  State  program  to  issue 
operating  permits  to  all  major  statimuury 
sources  and  to  certain  other  sources. 
EPA  is  also  promulgating  final  interim 
approval  of  IDEQ's  request  for 
delegation  of  authority  to  implonant 
and  enforce  State-adopted  hazardous  air 
pollutant  regulations,  which  adopt  by 
reference  the  Federal  National  KiTi<m»inn 
Standards  for  Hazardous  Air  Pollutants 
(NESHAP)  contained  within  40  CFR 
parts  61  and  63  as  in  efiiact  on  Aiffil  1, 
1994,  as  these  regulations  apply  to 
sources  that  are  required  to  (4>tain  a 
Federal  operating  permit.  EPA  is  also 
approving  a  mechanism  for  Id^o  to 
receive  delegation  of  future  NESHAP 
standards  that  the  State  adopts  by 
reference  into  State  law. 
EFFECTIVE  DATE:  January  6. 1997. 
A0ORE88ES:  Copies  of  the  State's 
submittal  and  other  supporting 
information  used  in  developing  the  final 
interim  approval  are  available  for 
inspection  during  normal  business 
hours  at  the  following  location:  U.S. 
Environmental  Protection  Agency, 
Region  10, 120(?Sixth  Avenue,  Seattle, 
Washington. 

FOR  FURTHER  INFORMATION  CONTACT^ 
Elizabeth  Waddell,  1200  Sixth  Avenue, 
OAQ-107.  Seattle,  WA  98101,  (206) 
553-4303. 


SUPRLEMENTARY  INFORMATION: 

L  Background  and  Porpoae  - 

A.  Introduction  -^  ^  -'    - 

l.TltkV 

Htle  V  of  the  1990  Clean  Air  Act 
Amendments  (sections  501-507  of  the 
Clean  Air  Act  ("the  Act")),  and 
implementing  regulations  at  40  Code  of 
Federal  Regulations  (CFRJ  Part  70 
require  that  States  develop  and  submit 
operating  permits  programs  to  EPA  by 
November  15, 1993,  and  that  EPA  act  to 
approve  or' disapprove  each  program 
within  1  year  after  receiving  the 
submittal  The  EPA's  program  review 
oocun  punuant  to  section  502  of  the 
Act  and  the  part  70  regulations,  which 
together  outline  criteria  for  approval  or 
disapproval.  Where  a  program 
sub^antially,  but  not  fuUy,  meets  the 
requirements  of  part  70.  EPA  may  grant 
the  program  interim  approval  for  a 
period  of  up  to  2  years.  If  EPA  has  not 
fully  approved  a  program  t^  2  years 
after  the  November  IS,  1993.  date,  or  by 
the  end  of  an  interim  program,  it  mutt 
establish  and  implement  a  Federal 
program.  :.•:  ' 

On  October  27, 1995,  EPA  proposed 
disapproval  of  Idaho's  title  V  operating 
permits  program  because  of  deficiencies 
in  the  State's  provisions  for  excess 
emissions  and  administrative 
amendments.  In  the  alternative,  EPA 
proposed  interim  approval  of  Idaho's 
program  provided  Idaho  revised  its 
regulations  to  address  these  deficiencies 
and  submitted  the  revisions  to  EPA 
before  final  action  on  Idaho's  submittal 
See  60  FR  54990.  EPA  received  a  single 
letter  of  public  conunent  which 
addressed  sources  located  oh  Tribal 
lands  and  Idaho's  insignificant  activities 
list  On  January  12. 1996,  Idaho 
submitted  program  revisions  addressing 
EPA's  two  proposed  grounds  for 
disapproving  Idaho's  program. 

On  June  17, 1996,  EPA  reproposed 
action  aa  two  aspects  of  Idaho's  title  V 
program.  61  FR  30570.  First.  EPA 
proposed  that  one  of  the  foiu 
deficiencies  EPA  initially  noted  in  the 
October  27, 1996,  Federal  Register  in 
Idaho's  general  permitting  regulations 
be  eliminated  as  an  interim  approval 
issue.  61  FR  30571.  Second,  EPA 
identified  additional  reasons  it  believed 
that  the  audit  immunity  provisions  of 
the  Idaho  Environmental  Audit 
Protection  Act  < ,  Idaho  Code  9-801  to  9- 


'  In  tbtf  Octobor  27, 1995,  and  June  17, 1996. 
F«d«ral  Kagktar  notices.  EPA  raferred  to  the 
lagitlation  u  the  "Idaho  Environmentfll  Audit 
Statnta."  The  comments  submitted  by  IDEQ  and  the 
Idaho  Attorney  General  refer  to  the  legislation  as 
tb«  "Idaho  Environmental  Audit  Protaction  Act." 


811.  required  interim  rather  than  fuU 
approval  and  proposed  that  Idaho  also 
be  required  to  revise  or  address  the 
audit  privilege  provisions  of  the  Idaho 
Audit  Act  as  a  condition  of  full 
approval  61  FR  30571-30573.  EPA  did 
not  address  the  single  comment  it 
received  on  the  Octobcv  27, 1995, 
proposal  or  the  efiiect  of  the  State's 
revisions  to  its  title  V  program  on  the 
two  disapproval  issues  because  neither 
the  comment  nor  the  State's  program 
reviaions  involved  the  two  title  V  issues 
on  which  EPA  reproposed  action  in  the 
June  17. 1996.  Federal  Register 
document 

2.  Section  112 

Section  112(1)  of  the  Qean  Air  Act 
authorizes  EPA  to  approve  State  air 
toxic  programs  or  rules  that  operate  in 
place  of  the  Federal  air  toxic  program  or 
rules.  The  Federal  air  toxic  program 
implements  the  requirements  fmmd  in 
section  112  of  the  Act  pertaining  to  the 
regulatim  of  hazardous  air  pollutuits. 
Approval  of  an  air  toxic  program  is 
granted  by  EPA  iitheAgnxcy  finds  that 
(1)  llie  State  program  is  "no  less 
stringent"  tlum  the  corresponding 
Fedcval  program  or  rule.  (2)  the  State 
has  adequate  authority  and  resources  to 
implement  the  program.  (3)  the 
schedule  for  implementation  and 
compliance  is  sufficienUy  expeditious, 
and  (4)  the  program  is  otherwise  in 
compliance  with  Federal  guidance. 
Once  approval  is  granted,  the  air  toxic 
program  can  be  implonented  and 
enforced  by  State  or  local  agencies,  as 
well  as  EPA. 

On  September  15. 1995,  Idaho 
requested  delegation  of  authority  to 
implement  and  enforce  specific  ' 
NESHAP  regtilations  in  40  CFR  parts  61 
and  63  that  Idaho  had  adopted  as  a 
matter  of  Idaho  law  on  April  1, 1994.  On 
December  14, 1995,  Idaho  also 
requested  approval  of  its  mechanism  far 
receiving  automatic  delegation  of  future 
NESHAP  standards  as  promulgated.  In 
the  June  17, 1996,  limited  reproposal  on 
Idaho's  titie  V  submittal,  EPA  also 
proposed  interim  approval  of  Idaho's 
request  for  delegation  under  section 
112(1)  and  requested  public  comment  on 
this  action.  Additionally,  EPA  proposed 
approval  of  a  mechanism  for  Idaho  to 
receive  delegation  of  the  NESHAP 
standard  wltich  the  State  may  adopt  by 
reference  into  State  law  in  thie  future. 
See  61  FR  30570. 

Idaho  received  numwous  comments 
on  the  June  17, 1996,  reproposal,  all 
addressing  Idaho's  titie  V  submittal  and 
all  except  for  one  addressing  the  Idaho 


shortened  to  the  "Idaho  Audit  Act"  EPA  «rill 
to  this  legislation  by  the  latter  thle  in  this  notice. 
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.  Audit  Act.  None  of  the  comments 
addressed  EPA's  proposed  action  \mder 
section  112(1).  In  this  document,  EPA  is 
taking  final  action  to  promulgate  interim 
approval  of  the  operating  permits 
program  for  the  State  of  Idaho,  to 
delegate  the  NESHAPs  as  adopted  by 
Idaho  as  they  apply  to  title  V  sources 
and  as  in  effect  on  April  1, 1994  2,  and 
to  approve  a  streamlined  mechanism  for 
future  NESHAP  delegations.  EPA  is  also 
responding  to  comments  received  on  the 
October  27, 1995,  proposal  and  the  Jime 
17, 1996,  reprpposal. 

n.  Final  Action  and  ImpUcatioiis.- 

A.  Analysis  of  Idaho's  Title  V 
Submission  and  Response  to  Public 
Comments 

1.  Changes  to  Idaho's  Regulations 

Through  an  emergency  rulemaking 
effective  November  20, 1995,  the  Idaho 
Division  of  Environmental  Quality 
(IDEQ)  repealed  all  of  the  excess  .  >  y 
emission  provisions  in  its  title  V 
regulations  (IDAPA  16.01.01.326 
through  .332)  except  for  IDAPA 
16.01.01.332,  whidi  provides  an 
affirmative  defense  comparable  to  that 
provided  in  part  70  for  violations  of 
technology-based  emission  limits  due  to 
an  "emergency."  See  40  CFR  70.6(g). 
These  revisions  adequately  address 
EPA's  concerns  that  Idaho's  excess 
emissions  program  for  title  V  sources 
did  not  assure  compliance  with  all 
applicable  requirements.  Idaho  also 
made  revisions  to  the  excess  emissions 
provisions  that  apply  to  all  sources  in 
Idaho.  See  IDAPA  16.01.01.130  through 
.136.  EPA  will  review  these  changes  as 
a  revision  to  Idaho's  State 
Implementation  Plan,  which  has  been 
submitted  to  EPA  for  approval. 

The  emergency  rulemaking  also  made 
revisions  to  Idaho's  permit  to  construct 
procedures  applicable  to  title  V  sources. 
See  IDAPA  16.01.01.209.  These 
revisions  ensiue  that  the  terms  of 
preconstructlon  permits  incorporated 
into  title  V  permits  by  administrative 
amendment  will  contain  compliance 
requirements  substantially  equivalent  to 
the  requirements  of  a  title  V  permit  and 
adequately  address  the  proposed 
grounds  for  disapproval  identified  by 
EPA  in  the  October  27, 1995.  Federal 
R^rister  document. 

^^Q  has  made  two  other  revisions  to 
its  title  V  permitting  regulations,  neither 
of  which  affect  the  approvability  of 
Idaho's  title  V  program.  First,  Idaho 
extended  the  deadline  for  the 
submission  of  title  V  permit 


applications  for  sources  existing  on  May 
1, 1994,  firom  Janxiary  1, 1996,  to  June 
1, 1996.  See  IDAPA  16.01.01.313.01.a. 
This  date  will  still  ensure  that  all  permit 
applications  are  submitted  within  12 
months  of  when  a  source  becomes 
subject  to  Idaho's  title  V  program,  as 
required  by  40  CFR  70.5(a)(1).  Secoitd. 
Idaho  has  made  minor  revisions  to  the 
regulation  specifying  the  information 
reqiiired  in  a  permit  application.  See 
IDAPA  16.01.01.314.  These  changes  do 
not  affect  the  approvability  of  Id^o's 
permit  applicaticm  requirements. 

2.  Respcmse  to  Public  Comment 

EPA  received  a  single  pubUc 
comment  on  the  October  27, 1995.  ,. 
Federal  Register  document.  The 
commenter  disagreed  with  EPA's 
proposed  decisions  regarding  the 
geographic  scope  of  the  proposed 
approval  and  insignificant  activities. 
EPA  received  numerous  comments  on 
the  Jime  17, 1996,  reproposal.  One 
commenter  stated  generally  that  it 
supports  full  approval  of  the  Idaho  title 
V  program,  but  did  not  explain  why  it 
believed  Idaho  was  entitled  to  full 
rather  than  interim  approval.  EPA 
continues  to  believe  that  interim 
approval  is  appropriate  for  the  reasons 
set  forth  in  the  October  27, 1995, 
proposal  (60  PR  54990),  the  June  17, 
1996,  reproposal  (61  PR  30570)  and  this 
dociunent.  All  other  comments  on  the 
June  17, 1996,  reproposal  addressed  the 
Idaho  Audit  Act 

a.  Geographic  Scope  of  Idaho 
Prog/ram — Tribal  lands.  EPA  proposed 
to  exclude  from  the  Idaho  title  V 
program  title  V  sources  located  within 
the  exterior  boundaries  of  Indian 
Reservations  in  Idaho  ^  because  the  State 
did  not  establish  that  it  had  authority  to 
issue  permits  to  and  enforce  permits 
against  such  sources.  The  commenter 
expressed  concern  over  the  complexity 
of  the  jurisdiction  issue  and  that  EPA's 
proposal  might  cavise  hardships  to 
sources  on  Indian  Reservations,  but  did 
not  elaborate  on  what  these  hardships 
might  be.  EPA  continues  to  believe  that 
the  State  of  Idaho  has  not  made  a 
sufficient  showing  to  obtain  title  V 
approval  for  soiuces  located  within 
Indian  Country  in  Idaho  and,  therefore, 
is  taking  final  action  to  exclude  such 
sources  from  the  scope  of  this  interim 
approval. 

To  obtain  title  V  program  approval,  a 
State  must  demonstrate  that  it  has 
adequate  authraity  to  issue  permits  and 


>  With  the  «xo»ptian  of  the  rwUoauclide  NESHAP 
legulations  in  40  CFR  part  61,  •ubpaite  B,  H.  I,  Q, 
B.  T.  eod  W. 


'Although  the  October  27,  1995,  Federal  1 
notice  used  the  tenn  "within  the  eicterior 
boundarie*  of  Indian  Reservations,"  EPA'*  position 
is  that  State's  generally  do  not  have  dvil 
jurisdiction  within  "Indian  Countiy,'' »»  defined  in 
18  use  1151. 


to  assure  compliance  by  all  sources 
required  to  have  permits  under  title  V 
with  each  applicable  requirement  under 
the  Act.  See  Section  502(b)(5)  of  the  Act; 
40  CFR  70.4(bK3)(i).  The  authority  must 
include: 

■r 

A  legal  opinion  from  the  Attorney  General 
from  the  State  or  the  attorney  for  those  State, 
local,  or  interstate  air  pollution  control 
agencies  that  have  independent  counsel, 
stating  that  the  laws  of  the  State,  locality,  or 
interstate  compact  provide  adequate 
authority  to  carry  out  all  aspects  of  the 
program,  lliis  statement  shall  include 
citations  to  the  specific  8ta[tut]e<, 
administrative  regulations,  and,  where 
appropriate,  judicial  decisions  that 
demonstrate  adequate  authority. 

40  CFR  70.4(b)(3).  Thus,  the  Act 
requires  States  to  support  their  title  V 
program  submittals  with  a  specific 
showing  of  adequate  legal  authority  over 
all  regulated  sources,  including  sources 
located  on  lands  within  Indian  Coimtry. 

In  its  title  V  program  submittal,  Idaho 
made  no  atten^t  either  to  claim  or  to 
show  authority  over  sources  located 
within  Indian  Coimtry.  Indeed,  the  State 
clarified  on  April  5, 1995,  that  its 
submittal  "was  not  an  attempt  to 
address  jurisdictional  issues  over  tribal 
lands."  Furthermore,  the  Shoshone- 
Bcmnock  Tribes  and  the  Kootenai  Tribe 
of  Idaho  wrote  to  EPA  on  April  11, 
1995,  and  Mardi  il.  1995,  respectively. 
asserting  that  the  State  had  "not 
demonstrate(d]  authority  to  institute  an 
air  permitting  program  on  reservations 
as  is  required  under  title  V  of  the  AcL" 
Accordingly,  EPA  concludes  that  Idaho 
has  not  demonstrated  authority  to 
regulate  title  V  sources  in  Indian 
Coimtry  and,  therefore,  does  not  grant 
program  approval  to  the  State  for  these 
sources. 

b.  Insignificant  activities.  The 
commenter  also  disagreed  with  EPA's 
proposal  to  grant  interim  rather  than  full 
approval  to  Idaho's  insignificant 
activities  list.  The  commenter  referred 
to  the  EPA  guidance  document  entitled 
White  Paper  for  Streamlined 
Development  of  Part  70  Permit 
Applications,  from  Lydia  N.  Wegman, 
Deputy  Director,  Office  of  Air  Quality 
Planning  and  Standards,  to  the  Air 
Division  Directors  (July  10, 1995),  as 
supporting  the  development  of 
insignificant  activities  lists.  The 
commenter  beUeves  that  EPA  should 
encourage  IDEQ  to  develop  the  proper 
regulatory  guidance  to  go  with  Idaho's 
list  and  that  such  guiduice  would  give 
Idaho  and  the  regulated  community 
further  time  to  evaluate  the  list  and  to 
propose  any  changes  that  may  be 
warranted.  ^ 

EPA  agrees  with  the  commenter  and 
fully  intended  this  outcome  by  granting 


64624       Federal  Regiater  /  Vol.  61.  No.  236  /  Friday.  December  6.  1996  /  Rules  and  Regulations 
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Idaho  intariin  approval  of  its  program 
for  insignificant  activities.  By  granting 
Idaho  interim  approval  on  this  issue, 
Idaho  will  have  18  months  to  submit 
changes  that  address  EPA's  conceras.  In 
the  interim,  II^Q  and  the  regulated 
community  may  use^the  lists  as 
currently  promulgated  by  the  State.  This 
time  period  will  allow  Idaho  and  the 
regulated  conununity  the  time  that  the 
commenter  requests  to  develop 
guidance  and  evaluate  and  revisethe 
Ust  as  required  by  EPA  as  a  condlticm 
of  full  approval.  Accordingly,  EPA  will 
continue  to  require  that  IdJaho  address 
the  issues  identified  m  Section  ILA.6. 
below  as  a  cmiditicHi  of  full  approval 

c.  Idaho  Audit  Act.  In  the  Jime  17,     . 
1996,  Federal  Register  document 
reproposing  action  on  Idaho's  title  V 
program,  ^A  explained  in  great  detail 
why  EPA  believed  that  the  Idaho  Audit 
Act  impermissibly  interfered  with  the 
enforcement  requirements  of  title  V  and 
part  70  and  thus  posed  a  bar  to  full 
approval.  EPA  received  four  comment 
letters  strongly  opposing  EPA's  proposal 
with  respect  to  the  Idaho  Audit  Act 
These  included  comments  jointly 
submitted  by  IDEQ  and  the  Idaho 
Attorney  G«ieral's  Office;  comments 
submitted  by  the  Idaho  Association  of 
Commerce  &  Industry,  which  represents 
members  of  the  Idaho  business 
community;  and  comments  &om  two 
law  firms  representing  nationwide  trade 
arganizations  and  industries.  EPA  also 
received  three  comment  letters  firom 
environmental  and  public  interest 
organizations  agreeing  with  EPA  that 
the  Idaho  Audit  Act  was  inconsistent 
with  the  enforcement  requirements  of 
title  V  and  part  70  and  urged  interim 
approval  or  disapproval.^ 

1.  Comments  that  the  Idaho  Audit  Act 
does  not  pose  a  bar  to  full  title  V 
approval.  (A)  Effect  of  the  Idaho  Audit 
Act  on  Idaho's  enforcement  authority. 
The  commenters  opposing  EPA's  action 
with  respect  to  the  Idaho  Audit  Act 
raise  numerous  issues.  As  an  initial 
matter,  several  of  the  commenters  stated 
that  nothing  in  the  Clean  Air  Act  or  part 
70  contains  a  prohibition  against  State 
audit  protection  and/or  immunity  laws 
or  precludes  a  State  from  determining 


'*EPA  haa  racmtly  raoaivad  •  copy  of  rulaa 
promulgatad  by  IDBQ  undar  tlta  Uabo  Audit  Act 
Saa  IDAPA  10.01.10.000-018.  EPA  does  not  baliava 
that  the««  rulas  remedy  the  problem!  identified 
with  the  Idaho  Audit  Act  in  the  June  17, 1996, 
Fadeni  EagMw  iiotic»aad  this  notice.  EPA  notes 
wttb  coBoam,  however,  the  provision  of  IDAPA 
16.01. 10.01S.D3(b)  which  defines  a  violation 
disclosed  within  60  days  after  discovery  through  an 
anvixnnnientaJ  audit  as  a  violation  diacloaed  in  a 
*1imely  manner"  and  thus  entitled  to  immunity. 
EPA  is  concerned  that  this  lengthy  time  period 
would  not  require  prompt  reporting  of  violations 
inwohring  a  potential  of  imminent  and  subetantial 
Dt  as  a  f«nd'*i<?n  of  immunity. 


that  criminal  or  civil  prosecution  is 
inappropriate  in  certain  defined 
situations,  such  as  those  specified  in  the 
Idaho  Audit  Act. 

Section  502(b)(5)(E)  of  the  Qean  Air 
Act  lays  o\it  the  minimum  enforcement 
authorities  which  Congress  required  a 
State  to  have  in  order  to  secure  Federal 
approval  to  implement  and  enforce  a 
titlia  V  operating  permits  program.  That 
section  requires,  as  a  condition  of 
Federal  approval,  that  a  State  have 
adequate  authority  to  issue  permits  and 
assure  compliance;  to  terminate  or 
revoke  such  permits  for  cause;  and  to 
enforce  permits,  permit  fee 
requirements,  and  the  requirement  to 
obtain  a  permit,  including  authority  to 
recover  dvil  penalties  of  at  least  . . 
$10,000  per  day  for  each  violation  and 
to  provide  appropriate  criminal 
penalties.  The  part  70  implementing 
regulations,  at  40  CFR  70.11.  eMwrate 
upon  those  authcxitiae.  Part  7Grrequire8 
a  State  to  have  authority  to  issue 
emergency  orders  and  seek  injunctive 
relief  (40  CFR  70.11(a)  (1)  and  (2))  and 
to  assess  dvil  and  criminal  penalties  in 
a  maximum  amount  of  not  less  than 
$10,000  per  day  per  violation  (40  CFR 
70.11(a)(3)).  Although  neither  title  V  nor 
part  70  expressly  prohibits  State  audit 
privilege  and/or  immunity  lavra.  the 
analysis  in  the  June  17, 1996,  Federal 
Register  document  shows  how  the 
Idaho  Audit  Act  interferes  with  the 
requirements  for  civil  and  criminal 
penalty  authority  set  forth  in  title  V  and 
the  pprt  70  implementing  regulations  so 
as  to  preclude  full  approval  of  Idaho's 
operating  permits  program.  For 
example,  as  EPA  explained  in  the  June 
17. 1996,  Federal  Register  document, 
the  immtmity  provisions  of  the  Idaho 
Audit  Act  alter  and  in  fact  eliminate  the 
State's  authority  to  recover  any  dvil  or 
criminal  penalties  imder  the 
circiunstances  identified  in  the  Idaho 
Audit  Act.  See  61  FR  30571-30573.  The 
immunity  provision  of  the  Idaho  Audit 
Act  bare  prosecution  of  intentional  and 
knowing  violations  that  would 
otherwise  bea  basis  for  criminal 
liability  imless  the  source  has 
previously  and  repeatedly  violated  the 
same  requirements  within  the  past  three 
yean.  Moreover,  the  provisions  of  the 
Idaho  Audit  Act  preventing  the 
compelled  disclosiue  of  environmental 
audit  reports  prevents  the  State  firom 
obtaining  potentially  important 
inf(umatlon  on  whether  a  violation  was 
knowing  or  whether  a  violation  has 
been  corrected.  If  the  State,  by  virtue  of 
such  laws,  surrenders  its  ability  to 
thoroughly  Investigate  potential        .:  -' , 
violations  or  its  discretion  to  take 
appropriate  enforcement  action  in  the 


bee  of  violations,  then  the  State's 
fundamental  enforcement  authority  is 
compromised.  EPA  believes  that  this  is 
the  case  with  the  Idaho  Audit  Act. 

In  a  similar  vein,  the  conunenters 
argue  that  the  State  of  Idaho  has  the 
general  authorities  enumerated  in 
section  502(b)(5)(E)  of  the  Clean  Air  Act 
and  40  CFR  70.11  to  enforce  permits, 
permit  fee  requirements  and  the 
requirement  to  obtain  a  permit  and  to 
recover  dvil  and  criminal  peiudties  in  a 
maximum  amount  of  not  less  than 
$10,000  per  day  of  violation,  and  that 
nothing  in  the  text  of  section 
502(b)(5)(E)  of  the  Ad  or  the  part  70 
regulations  authorizes  EPA  to  consider 
the  eBect  of  State  laws  of  general 
applicability  on  a  State's  title  V  dvil     ^ 
and  criminal  enforcement  authorities. 
The  commenters  further  argue  that  the 
logical  corollary  of  EPA's  proposed 
action  with  resped  to  the  Idaho  Audit 
Ad  is  that  every  State  procedxual  ami 
evidentiary  rule  must  be  evaluated  and 
amended  whenever  EPA  believes  that  it 
could  in  some  fashion,  directly  or 
indirectly,  interfere  with  environmental 
mforcement. 

Laws  of  general  applicability  are  an 
appropriate  subject  for  EPA  review  as  is 
evident  from  the  language  of  the  part  70 
regulations  themselves.  The  regulations 
require  that  a  State  applying  for  a  title 
V  operating  permits  program  indude 
copies  of  "all  appUcable  State  or  local 
statutes  and  regulations  including  those 
governing  State  administrative 
procedures  that  either  authorize  the  part 
70  program  or  restrict  its 
implementation."  40  CFR  70.4(b)(2) 
(emphasis  added).  The  regulations  also 
require  a  legal  opinion  from  the  State 
Attorney  G«ierai  asserting  that  the  laws 
of  the  State  provide  adequate  authority 
to  carry  out  "all  aspects  of  the 
program."  40  CFR  70.4(b)(3).  It  is 
certainly  EPA's  expectation  that,  in 
issuing  such  a  legal  opinion,  the 
Attorney  General  is  certifying  that  no 
State  laws,  even  laws  of  genoal 
applicability  or  laws  of  evidence, 
interfere  with  the  State's  authority.to 
administer  and  enforce  the  title  V 
program.  See  59  FR  47105.  47108 
(September  14, 1994)  (requiring  Oregon 
to  revise  or  clarify  meaning  of  criminal 
statute  appearing  to  limit  criminal 
liabihty  of  corpwations  as  a  condition 
of  full  title  V  approval);  59  FR  61820. 
61825  (December  2, 1994)  (accepting 
Oregon  Attorney  General's  opinion 
regarding  efiiad  of  statute).* 


'Onecommantar  aiguaa  that  aaction  116  of  tha 
Qaan  Air  Act  bars  EPA  from'  seeking  to  preempt 
State  audit  privilege  and/or  immunity  laws.  Sectioa 
116  states  that,  subject  to  limited  exceptioiu, 
nothing  in  the  Clean  Air  Act  shall  preclude  or  daoy 
die  right  of  any  State  to  adopt  or  enforce  emissions 
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Several  commenteis  also  argued  that 
the  Idaho  Audit  Act  does  not  interfisie 
with  the  enforcement  requirements  of 
title  V  because  it  is  qiialified  in  a 
niunber  of  important  respects.  The 
commenters  note  in  particular  that  the 
Idaho  Audit  Act,  like  most  other  State 
audit  privilege  and/or  immunity 
legislation,  does  not  ofiisr  immunity  or 
protection  from  disclosure  for 
information  required  by  law  to  be 
collected,  developed,  reported  or 
otherwise  made  available  to  a 
government  agency.  See  Idaho  Code  9- 
805,  9-807,  9-809(5).  One  commenter 
stated  that  the  Idaho  Audit  Act  covers 
"almost  every  conceivable  disclosure 
affected  by  a  Title  V  Clean  Air  Act 
permit  *  *  *  In  fact,  it  is  difficult  to 
conceive  of  a  situation  imder  a  Title  V 
program  in  which  there  was  not  a 
specific  permit  condition  to  make  the 
disclosvire  volimtary." 

EPA  noted  in  the  June  17, 1996, 
Federal  Register  document  that  the 
Idaho  Audit  Act  does  contain  provisions 
which  narrow  its  scope,  and  noted 
particularly  the  provisions  which 
exclude  frtim  the  scope  of  the  immunity 
and  protection  from  disclosure 
information  that  is  required  to  be 
collected,  developed,  or  reported  under 
State  or  Federal  law.  61  FR  60572-73. 
Therefore,  EPA  agrees  with  the 
commenters  that  in  many  cases 
disclosure  of  a  violation  discovered 
during  an  audit  woidd  not  be 
considered  "volimtary"  and  thiis  would 
not  be  entitled  to  immunity  under  the 
Idaho  Audit  Act.  Similarly,  EPA  agrees 
that  in  many  cases  the  information 
necessary  to  bring  an  enforcement 
action  will  be  information  that  a  facility 
is  required  to  collect,  develop,  report,  or 
otherwise  make  available  to  the 
government  and  therefore  not  subject  to 
the  protection  from  disclosure  provided 
by  the  Idaho  Audit  Act  At  least  one 
other  State  has  issued  en  opinion  stating 
that  its  audit  immimity  statute  does  not 
apply  to  title  V  sources  because  the 
statute  does  not  apply  to'violations  that 
are  required  to  be  reported  by  the  source 
and  because  of  the  extensive 
monitoring,  recordkeeping,  and 
reporting  requirements  of  that  State's 
title  V  operating  program.  See  61  FR 
42224-42225  (August  14, 1996) 
(proposed  interim  approval  of  New 


standards  or  limitation*  or  requiraments  respecting 
the  control  or  abatement  of  air  pollution  "except 
where  such  emission  standard  or  limitation  is  less 
stringent  than  required  by  the  Clean  Air  Act"  Such 
an  interpretation  would  mean  that  EPA  has  no 
authority  to  disapprove  any  State  enforcement 
provisions  as  a  condition  of  title  V  approval. 
Section  502(b)(5)(E).  which  rwjuires  EPA  to 
promulgate  minimum  enforcement  authorities 
required  tor  approval  of  a  State  title  V  program, 
clearly  belie*  such  an  aiguoMnt 


Hampshire  title  V  program);  61  FR 
51370  (October  2, 1996)  (final  interim 
approval  of  New  Hampshire  title  V 
program).  It  is  not  clear,  however,  as  a 
matter  of  Idaho  law,  that  all  evidence  of 
violations  of  title  V  permits  and  permit 
requirements  would  be  required  to  be 
reported  to  the  State  of  Idaho  under  its 
title  V  regulations,  thus  excluding  such 
violations  from  the  immunity  of  Idaho 
Code  9-809  and  fit>m  the  prohibition 
against  compelled  disclosure  of  Idaho  - 
Code  9-804.  The  Idaho  Attorney 
General's  Office  has  not  provided  EPA 
with  such  an  opinion,  and  EPA  must 
therefore  infer  that  there  could  be 
violations  at  a  title  V  source  discovered 
through  an  environmental  audit  that 
would  be  entitled  to  immunity  or 
protection  against  compelled  disclosure 
under  the  Idaho  Audit  Act.  Therefore, 
the  concerns  raised  by  EPA  in  the  ]ime 
17, 1996.  Federal  Registn-  document 
remain. 

The  commenters  also  take  issue  with 
EPA's  interpretation  of  the  title  V  and 
part  70  requirements  for  enforcement 
authority,  as  evidenced  in  the  April  5. 
1996,  memorandum  entitled  "Effect  of 
Audit  Immunity /Privilege  Laws  on 
States'  Ability  to  Enforce  Title  V 
Requirements"  (hereinafter,  the  "April  5 
Title  V  Memorandiun")  and  the  June  17, 
1996,  Federal  Register  dociunent 
reproposing  action  on  the  Idaho  title  V 
program.  Tixe  commenters  argue  that 
EPA's  interpretation  and  application  of 
the  title  V  enforcement  requirements 
improperly  interferes  with  the  States' 
role  as  independent  sovereigns, 
improperly  divests  States  of  their 
primary  responsibility  for  implementing 
and  enforcing  the  Qean  Air  Act,  and 
conflicts  with  the  Clinton 
Administration's  stated  poficy  to  allow 
States  to  experiment  with  alternative 
approaches  to  achieve  envirozunental 
protection.  The  commenters  further 
argue  that  the  determination  of  the 
Idaho  legislature  that  criminal  or  civil 
penalties  are  inappropriate  imder  the 
circumstances  set  forth  in  the  Idaho 
Audit  Act  is  within  the  statutory 
boundaries  and  flexilnlity  provided  by 
the  Clean  Air  Act.  The  commenters 
continue  that  the  immunity  provisions 
of  the  Idaho  Audit  Act  reflect  the  Idaho 
legislature's  judgment  as  to  the 
"appropriate"  penalty  for  companies 
that  voluntarily  disclose  and  correct 
instances  of  environmental 
noncompliance  and  reflect  a  reasonable 
allocation  of  the  State's  enforcement 
resoiutss. 

EPA  agrees  that,  in  «[iacting  the  Qean 
Air  Act.  Congress  beheved  that  States 
and  local  governments  should  have  the 
primary  responsibility  far  controlling  air 
pollution  at  its  source.  See  Section 


101(a)(3)  of  the  Clean  Air  Act.  EPA  also 
agrees  with  the  commenters  that  the 
States  are  to  be  given  broad  flexibility  to 
select  alternative  means  to  achieve  the 
miniiniiTn  Fedovl  requirements 
established  in  the  Act  by  Congress  and 
by  EPA  in  the  part  70  rc^idations  and 
fuUy  supports  State  experimentation  to 
achieve  greater  compliance  with 
environmental  laws.  Such  flexibility 
and  experimentation,  however,  must  be, 
as  the  commenters'  acknowledge,  within 
the  bounds  of  the  statutes  enacted  by 
Congress  and  the  implementing 
regulations  prcunulgated  by  EPA.  It 
cannot  cancel  out  the  requirement  that 
States  must  meet  some  minimum 
Federal  requirements  as  a  condition  of 
Federal  approval  of  their  programs. 

In  the  case  of  the  Clean  Air  Act 
operating  permits  program,  those 
minimum  Federal  requirements  are  set 
forth  in  title  V  and  the  part  70 
regulations.  It  is  these  requirements  that 
EPA  is  insisting  that  the  State  of  Idaho 
meet  as  a  condition  of  full  approval  of 
its  title  V  program.  In  short,  EPA  does 
not  believe  that  the  Idaho  title  V 
pro-am  is  within  the  statutory 
boundaries  established  by  Congress  or 
the  flexibility  provided  by  the  Clean  Air 
Act  because  the  Idaho  Audit  Act  would 
limit  the  enforcement  authority 
Congress  and  EPA  required  States  to 
have  as  a  condition  of  Federal  approval. 

Moreover,  the  commenters'  argument 
that  the  Idaho  Audit  Act  governs  areas 
of  law  traditionally  committed  to  States 
in  their  role  as  independent 
sovereigns — if  taken  to  its  logical 
conclusion — would  mean  that  a  State 
could  not  be  required  to  have  any  civil 
or  criminal  penalty  authority  to  get  full 
title  V  approval.  It  is  an  argument  that 
goes  to  the  validity  of  section 
502(b)(5)(E)  and  40  CFR  70.11 
themselves  and  therefore  is  untimely  in 
this  context  As  stated  above.  Congress 
through  title  V,  and  EPA  through  the 
part  70  implementing  regulations,         ♦• 
required  States  to  satisfy  certain 
fninimiim  requirements  for  enforcement 
authority  as  a  condition  of  Federal 
approval  of  a  Clean  Air  Act  operating 
permits  program.  By  conditioning  full 
approval  of  the  Idaho  title  V  program  on 
changes  to  the  Idaho  Audit  Act  or  a 
demonstration  by  the  State  satisCactoiy 
to  EPA  that  the  Idaho  Audit  Act  does 
not  interfere  with  the  enforcement 
requirements  of  title  V,  EPA  is  simply 
seeking  to  assiue  that  Idaho  has  the 
required  enforcement  authorities  before 
receiving  Federal  approval  of  its 
program.  Cf.  Commonwealth  ofVirgima 
V.  Browner,  80  F.3d  869, 880  (4th  Or. 
1996)  (in  rejecting  Virginia's  argument 
that  requiring  State  to  change  its  judicial 
standii^  rules  as  a  conditioa  of  title  V 
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ai^roval  violated  State's  sovereignty, 
the  Court  stated:  "Even  assuming 
arguendo  the  accuracy  of  Virginia's 
assertion  that  its  standing  rules  are 
within  the  core  of  its  sovereignty,  we 
find  no  constitutional  violation  because 
federal  law  'may.  indeed,  be  designed  to 
induce  state  action  in  areas  that  would 
otherwise  be  beyond  Congress' 
regulatory  authority,' "  citing  FERC  v. 
Mississippi.  456  U.S.  742,  766  (1982)). 

The  commenters  also  assert  that 
EPA's  use  of  its  title  V  program  approval 
authority  to  "force"  States  to  modify 
their  audit  privilege  and/or  immunity 
legislation  is  contrary  to  Congress' 
general  expression  of  intent  against  the 
automatic  use  of  audit  reports  for 
enforcement  of  the  Clean  Air  Act,  as 
expressed  in  the  Joint  Explanatory 
Statemeift  of  the  Conference  Committee 
Report  for  the  1990  Amendments.  S. 
QhiI  Rep.  101-952,  lOlst^Iong.  2d 
Sess.  335.  348  (Oct.  26, 1990),  reprinted 
in  Legislative  History  at  941-42,  955, 
1798.  The  commenters  further  assert 
that  Idaho's  decision  to  provide 
qiialified  audit  immunity  is  consistent 
Mrith  that  Congressional  intent. 

As  an  initial  matter,  EPA  disagrees 
that  it  is  using  the  title  V  approval 
process  to  "force"  States  to  modify  their 
audit  legislation.  Instead,  as  stated 
above,  D'A  is  simply  analyzing  to  what 
extent  the  audit  privilege  and/or 
immunity  laws  of  a  particular  State 
compromise  the  enforcement  authorities 
reqiiired  by  Congress  in  title  V,  as 
interpreted  by  ^A  through  the  part  70 
regulations,  as  a  condition  of  Federal 
approval  of  the  State's  operating  permits 
program. 

With  respect  to  the  issue  of  Congress' 
intent,  the  language  from  the  Conference 
Report  dted  by  the  commenters  does 
not  clearly  express  a  desire  that  audit 
reports  not  be  used  for  enforcement  of 
the  Clean  Air  Act  requirements.  Rather, 
the  text  expresses  some  general  support 
for  the  concept  of  auditing  and  a  desire 
that  the  criminal  penalties  of  section 
113(c)  "should  not  be  applied  in  a 
situation  where  a  person,  acting  in  good 
faith,  prompdy  reports  the  resiUts  of  an 
audit  and  promptly  acts  to  correct  any 
deviation.  Knowledge  gained  by  an 
individual  solely  in  conducting  an  audit 
or  while  attempting  to  correct 
deficiencies  identified  in^n  audit  or  the 
audit  report  should  not  ordinarily  form 
the  basis  for  intent  which  results  in 
criminal  penalties."  (emphasis  added). 
The  legislative  history  merely  indicates 
that  the  drounstances  involving 
violations  discovered  through  an  audit 
report  and  voluntarily  disclosed  by  a 
company  will  generally  not  meet  the 
requirements  for  criminal  liability. 
Importantly,  Congress  did  not  in  any 


way  suggest  that  a  company  which  self- 
disdoeed  violatiotii  discovered  thioug}i 
an  environmental  audit  should  be      -  ' 
Immune  from  civil  penalties.  In  any 
case,  when  Congress  amended  the  Clean 
Air  Act  in  1990.  there  were  no  audit 
privilege  and/or  immunity  laws  on  the 
txmks  in  any  State.  Any  legislative 
history  on  auditing  and  enforcement 
from  that  period  must  be  read  in  light 
of  that  reality.  EPA  does  not  believe 
Congress  intended  that  the  growth  of 
environmental  auditing — in  itself  a 
laudable  goal  fuUy  supported  by  EPA — 
come  at  the  expense  of  the  enforcement 
of  environmental  laws."  If  Congress  had 
wished  to  give  special  status  to  self- 
disclosed  violations  detected  during  an 
environmental  compliance  audit  or  to 
prohibit  the  use  for  general  enforcement 
piirposes  of  audits  conducted  under  the 
Clean  Air  Act  and  EPA  approved 
programs.  Congress  could  have  done  so 
in  the  language  of  the  1990 
amendments.  If  anything,  the  legislative 
history  of  the  Act  is  evidence  of 
Congress'  intent  that  such  incentives  for 
audits  should  be  a  basis  for  the  exercise 
of  prosecutorial  discredon,  and  not  a 
legislative  grant  of  immunity  or 
protection  bom  disclosure. 

The  commenters  also  argue  that 
Congress  intended  to  vest  the  States 
with  discretion  in  enforcing  title  V 
permit  requirements  and  that  the  part  70 
regulations  merely  provide  that 
penalties  assessed  under  a  title  V 
program  must  be  "appropriate''  to  the 
violation.  Nothing  requires  a  State  to 
obtain  a  penalty  for  every  violation  or 
prohibits  a  State  bom  rewarding  good 
actors  who  identify,  disclose,  and 
correct  violations,  the  conunenters 
continue.  -,.'•' 

EPA  agrees  that  a  State  is  not  required 
to  collect  a  penalty  ba  every  violation 
and  is  not  precluded  from  using  its 
discretion  to  reward  companies  that 
conduct  environmental  audits  and 
disclose  and  correct  any  violations 
discov«ed  through  sudi  an  audit.  EPA 
disagrees,  however,  that  the  only 
inquiry  for  title  V  approval  is  whether 
a  State  has  authority  to  assess 
"appropriate"  penalties.  The  part  70 
regtilations  first  state  that  civil  and 
criminal  fines  must  be  recoverable  "in 
a  maximiun  amount  of  not  less  than 
$10,000  per  day  per  violation."  40  CFR 


70.11(i^3)(i)-{iii)  (emphasis  added).' 
Sectidti  70.11(c)  then  provides  that  "(af 
dvil  penalty  or  criminal  fine  assesaedr 
sought,  or  agreed  upon  by  the 
permitting  authority  under  paragraph' 
(a)(3)  of  this  section  shall  be  appropriate 
to  the  violation."  (emphasis  added).  By 
interpreting  title  V  and  part  70  to 
require  only  that  States  nave  authority 
to  assess  "appropriate"  penalties,  the 
commenters  are  reading  out  of  the 
regidations  the  independent 
requirement  that  States  have  the 
authority  to  assess  dvil  and  criminal 

Calties  in  a  maximum  mnount  of  not 
than  $10,000  per  day  per  violation. 
Read  together,  40  CFR  70.11(a)(3)  and 
70.11(c)  require  that  a  State  have 
authority  to  assess  a  dvil  or  criminal 
penalty  of  up  to  $10,000  per  day  per 
violation  and  that,  in  adchtion,  the 
penalty  assessed  in  any  particular  cas» 
be  "appropriate"  to  the  violation  at 
issue.  Thus,  EPA  agrees  with  the 
commenters  that  it  is  within  Idaho's 
discretion  to  impose  a  penalty  less  than 
the  statutory  maximiun  if  a  lesser 
penalty  is  appropriate  under  the  facts 
and  circumstances  of  a  particular  case 
or  to  determine  that  criminal  or  dvil  ' 
prosecution  is  inappropriate  under  the 
facts  and  ciimunstances  of  a  particidar 
case  so  long  as  the  State  has  the 
authority  to  assess  penalties  for  each 
day  of  violation.  The  legislative  history 
dted  by  the  commenters  in  support  of 
their  position  is,  in  fad,  consistent  with 
EPA's  position  on  this  issue.  See 
Legislative  History  at  5815  ("states  are 
not  going  to  be  required  to  impose  these 
minimum  fines  of  $10,000  for  permit 
violations.  Instead,  the  bill  is  revised  to 
make  dear  that  states  shall  ensure  that 
they  have  the  authority  to  impose  this. 
It  is  not  mandated,  it  is  authority.'-') 
(emphasis  added). 

Several  commenters  stated  that 
section  113(e)  of  the  Clean  Air  Act  only 
sets  forth  penalty  bctras  that  EPA  or  a 
Federal  court  must  consider  in  imposing 


■That  dUUnction  U  alao  reOected  in  "Tnc«ntiv«s 
for  Self-Policing;  Oiacovery,  Disclosure,  Correction 
and  Preventions  of  Violations,"  60  FR  66706 
(Deoember  22, 1995)  (bereinaAer,  "EPA's  Self- 
Disclosure  Policy"),  which  ofbrs  significant 
incentives  for  businesses  to  audit  and  self-<iisclose 
violations,  while  at  the  same  time  retaining 
safeguards  to  ensure  the  protection  of  public  health 
and  the  environment 


'  One  commenter  appears  to  assart  that  a  State 
need  only  have  the  authority  to  assess 
"appropriate"  criminal  penalties.  In  doing  so,  the 
commenter  ignores  the  clear  language  of  the  part  70 
regulations.  Section  S02(b)(S)(E)  requires  States  to 
have  authority  to  "recover  civil  penalties  in  a 
maximum  amount  of  not  leas  than  $10,000  per  day 
for  each  violation,  and  provide  appropriate  criminal 
penalties."  In  promulgating  part  70,  ^A 
determined  that  to  provide  "appropriate  criminal 
penalties"  for  purposes  of  title  V  approval,  a  State 
must  have  authority  to  issue  criminal  penalties  In 
a  maximum  amount  of  not  less  than  $10,000  per 
day  per  violation.  See  40  CFR  70.11(aK3)  (ii)  and 
(iii).  If  the  commenter  believes  that  the  enforcement 
authorities  enumerated  in  the  part  70  regulations, 
including  tha  requirement  for  criminal  penalty 
authority  of  up  to  SIO.OOO  per  day  per  violation,  are 
excessive  or  in  any  way  inconsistent  with  the 
statutory  authorities,  the  commenter  should  have 
challenged  tha  part  70  regulations  at  the  time  of 
promulgation  in  1992. 
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dvil  penalties  for  noncompliance  with 
the  Act,  that  it  has  no  bearing  on  EPA's 
authority  to  approve  or  disapprove  State 
tide  V  programs,  and  that  nothing  in 
section  113,  title  V,  or  part  70  authorizes 
EPA  to  condition  approval  of  a  State's 
title  V  permit  program  on  the  State's 
ability  to  consider  penalty  factors 
comparable  to  thoee  set  out  in  section 
113(e).  The  commenters  further  assert 
that,  although  section  113(e)  is 
inapplicable,  section  113(a)  authorizes 
EPA  in  certain  defined  circiunstances  to 
take  appropriate  action,  namely,  filing 
an  action  against  a  facility  where  EPA 
believes  the  State's  response  was 
inadequate.  This  back-up  authority,  and 
not  wholesale  invalidation  of  a  State's 
title  V  permits  program,  the  conunenters 
continue,  is  EPA's  tool  for  ensuring  to 
its  own  satisfaction  that  State  audit 
legislation  does  not  allow  egregious 
Clean  Air  Act  violations  to  go 
unsanctioned.  In  any  event,  the 
commenters  assert,  the  Idaho  Audit  Act 
does  take  the  section  113(e)  factors  into 
account. 

EPA  agrees  that  the  piupose  of  section 
.113(e)  is,  as  the  commenters  assert,  to 
set  forth  factors  which  EPA  and  the 
Federal  courts  must  consider  in 
assessing  civil  penalties  under  the  Qean 
Air  Act.  EPA  beUeves,  however,  that  the 
section  113(e)  factors  can  also  serve  as 
guidance  in  determining  what  dvil 
penalty  authority  is  minimally 
necessary  in  a  State  title  V  programf 

In  order  for  a  State  to  have  the 
authority  to  assess  penalties  that  are 
"appropriate"  to  the  violation  in  any 
particular  case  as  required  by  40  CFR 
70.11(c),  a  State  must  have,  in  addition 
to  the  authority  to  assess  a  penalty  of  at 
least  $10,000  per  day  per  violation,  the 
authority  to  consider  mitigating  or 
aggravating  factors.  In  enacting  section 
113(e),  Congress  set  forth  factors  it 
believed  EPA  and  Federal  judidal  and 
administrative  courts  should  consider  in 
determining  an  appropriate  penalty 
under  the  spedfic  facts  and 
circumstances  before  it.  Although  EPA 
believes  that  the  factors  enumerated  by 
Congress  in  section  113(e)  are  the  most 
'  fundamental,  EPA  beUeves  that  States 
may  consider  other  factors  as  well.  To 
the  extent  that  a  State  has  surrendered 
its  ability  to  consider  factors  such  as 
those  set  forth  in  section  113(e),  EPA 
believes  that  a  State  does  not  have 
adequate  authority,  on  a  case-by-case 
basis,  to  collect  penalties  that  are 
"appropriate"  to  the  violation,  as 
required  by  40  CFR  70.11(c). 

Industry  commenters  argue  that, 
because  the  section  113(e)  fadors  do  not 
apply  to  State  programs,  it  must  follow 
that  Congress  did  not  prescribe  factors 
a  State  must  apply  in  assessing 


"appropriate"  poialties  under  title  V, 
atUi  that  a  State  must  therefore  be  given 
fiill  approval  as  long  as  it  possesses 
"appropriate"  enforcement  authority. 
There  are  two  flaws  in  this  reasoning. 
The  commenters  misunderstand  the 
purpose  of  EPA's  reference  to  section 
113(e).  As  exi^ained  above,  the  question 
for  EPA  at  the  program  approval  stage 
is  not  how  the  State  will  exerdse  its 
enforcement  discretion  to  assess 
penalties  in  any  particular  case.  Rather, 
it  is  whether  the  State  has  suffident 
authority  to  assess  appropriate  penalties 
in  eveiy  case.  Before  granting  full 
approval  to  a  title  V  program,  EPA  must 
ensiue,  first,  that  the  State  has  the 
general  authority  to  assess  penalties  i\p  . 
to  the  amounts  spedfied  in  section 
70.11.  EPA  must  also  ensure  that  the 
State  has  authority  to  consider  fadors 
similar  to  those  in  sedion  113(e)  sudi 
that  the  {wnalty  actually  assessed  in  any 
case  may  be  appropriate  to  the  violation. 
Because  the  immunity  provisions  of  the 
Idaho  Audit  Ad  preclude  the  State  from 
considering  the  bdors  set  forth  in 
section  113(e)  or  any  other  fadors  in 
determining  an  "appropriate"  penalty  in 
cases  in  which  the  source  has  disclosed 
and  coneded  violations  discovered  in 
an  environmental  audit,  Idaho  lades  this 
authority. 

EPA  also  disagrees  with  the 
conunenters'  assertion  that  EPA's  sole 
remedy  where  EPA  believes  a  State  does 
not  have  adequate  enforcement 
authority  is  to  take  its  own  enforcement 
actions  to  address  violations  in  that 
State.  Although  EPA  does  file  Federal 
actions  where  the  State  fails  to  take 
enforcement  action  or  where  State 
action  is  inadequate  to  address  a 
particular  violation,  before  approving  a 
State  title  V  program  EPA  must  also 
ensure  that  the  State  has  demonstrated 
the  capadty  to  administer  and  fully 
enforce  a  delegated  program  as  required 
by  law  and  regulation.  If  Federal  action 
were  the  only  remedy  for  situations  in 
which  a  St^  does  not  possess  adequate 
enforcement  authority,  there  would 
have  been  no  need  for  Congress  to  dired 
EPA  to  promulgate  rules  setting  forth 
minimum  enforcement  requirements  for 
Federal  approval  of  a  State  operating 
permits  program.  See  59  FR  61825 
(rejecting  similar  comment  in  acting  on 
Oegon's  title  V  program). 

Fmally.  EPA  disagrees  with  the 
commenters'  contention  that  the  Idaho 
Audit  Ad  does  give  consideration  to  the 
penalty  fadors  set  forth  in  section 
113(e).  As  EPA  stated  in  the  Jime  17, 
1996,  Federal  Register  document  and 
has  reiterated  above,  the  immunity  . 
provisions  of  the  Idaho  Audit  Ad 
prevent  the  State  from  considering  all 
but  one  of  the  fadors  set  forth  in  section 


113(e)  of  the  Clean  Air  Act  For 
example,  the  Idaho  Audit  Ad  predudes 
the  assessment  of  dvil  penalties  for 
violations  volimtarily  disclosed  in  an 
environmental  audit  even  if  the 
violations  resulted  in  serious  harm  or 
risk  of  harm  to  the  pubUc  or  the 
environment  or  resulted  in  substantial 
economic  benefit  to  the  violator.  To  the  ' 
extent  the  Idaho  Audit  Ad  prevents 
consideration  of  these  fadors,  EPA 
believes  that  Idaho  has  surrendered  its 
authority  to  assess  appropriate  penalties 
as  required  by  section  502(b)(5)(E)  of  the 
Clean  Air  Ad  and  40  CFR  70.11.  See  61 
FR  30572. 

Several  commenters  stated  that  EPA's 
approach  on  State  audit  privilege  and/ 
or  immunity  laws  is  bad  policy  and  not 
supported  by  empirical  evidence.  The 
commenters  expressed  strong  support 
for  enviroiunental  auditing  as  a  means 
of  obtaining  compliance  with 
increasingly  complex  environmental 
requirements.  Tlwse  commenters  argue 
that  EPA's  reaction  against  such  audit 
statutes  is  a  "knee-jerk"  reaction  that 
ignores  the  potentially  huge  benefits  . 
that  these  laws  offer.  EPA  has  wrongly 
concluded,  the  commentras  continue, 
that  the  existence  of  a  limited  and 
qualified  affirmative  defense  to 
penalties  for  violations  discovered 
through  environmental  audits  and 
protection  for  information  in  audit 
reports  weakens  Idaho's  authority  to 
ei^orce  the  law  or  to  ensiue  compliance 
and  that  the  evidence  to  date,  both  in 
Idaho  and  in  other  States  with  such 
laws,  shows  in  &d  that  audit  privilege 
and/or  immunity  legislation  encourages 
self-correction  and  increased 
compliance.  At  the  same  time,  the 
commenters  argue,  EPA  has  not  dted 
any  specific  instance  in  which  the  Idaho 
Audit  Ad  or  some  other  State  audit 
privilege  and/or  immunity  law  has 
compromised  or  inhibited  enforcement 
of  the  Clean  Air  Ad  or  a  title  V  permit 
program.' 

^A  has  expressed  strong  support  for 
incentives  which  encoyrage  responsible 
companies  to  audit  to  prevent 
noncompliance  and  to  disclose  and 
correct  any  violations  that  do  occur. , 
See.  e.g.,  EPA's  Self-EKsdosure  Policy. 


■  One  conunenter  noted  that  private  induetry  baa 
been  in  the  forefront  of  enviromnental  auditing,  and 
that  governmental  agencies  that  are  also  subject  to 
environmental  regulation  have  in  stxae  instances 
lagged  behind  in  implementing  auditing  programs. 
This  commenter  went  on  to  express  concern  thai 
EPA  has  used  tl>e  title  V  approval  process  as  a 
iTMH'h^'n'*'"  to  limit  environmental  auditing  whan 
Fedetal  and  State  agencies  are  not  conducting 
environmental  audits.  ^A  agrees  that  private 
industry  has  played  an  important  role  in  the 
development  and  implementation  of  environmental 
auditing  programs  and  that  government  entitiaa 
should  follow  the  example  of  amny  private 
industries  in  conducting  enviianmental  audita. 
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The  issue  involved  in  this  Federal 
Register  action,  however,  is  not  whether 
environmental  auditing  is  good  or  bad 
policy.  Rather,  the  issue  is  whether  the 
Idaho  Audit  Act.  in  offering  immunity 
and  protection  against  compelled 
disclosure  to  companies  conducting 
environmental  audits,  so  deprives  die 
State  of  its  authority  to  take  enforcement 
action  for  violations  of  title  V 
requirements  that  the  State  does  not 
have  the  necessary  authority  reqtiired 
for  full  title  V  approval. 

Moreover,  EPA  believes  that  it  \fi 
premature  at  this  point  to  expect 
significant  empirical  evidence  to 
document  whether  environmental  audit 
privilege  and/or  immunity  laws 
enhance  or  impede  enviromnental 
compliance.  Most  of  the  State  audit 
statutes,  such  as  Idaho  Audit  Act,  are 
little  more  than  one  year  old  and  only 
a  few  States  have  issued  permits  under 
approved  title  V  programs.  In  any  event, 
E7A  is  aware  of  at  least  one  on-going 
environmental  enforcement  action  in  a 
State  with  an  audit  privilege  and/or 
immunity  law  in  which  the  audit 
privilege  appears  to  be  interfering  with 
prosecutors'  efforts  to  obtain  and  utilize 
certain  evidence.' 

The  commenters  go  on  to  argue  that 
the  reasoning  set  forth  in  the  April  5 
Title  V  Memorandum  and  the  June  17. 
1996,  Federal  Register  document  could 
have  far-reaching  and  imintended 
effects  on  the  relationship  between  EPA 
and  States  in  Lbe  implementation  of  the 
Qean  Air  Act  and  other  environmental 
laws  such  as  approvals  of  State 
Implementation  Plans  and  State 
programs  under  the  Clean  Water  Act 
and  Resource  Conservation  and 
Recovery  Art. 

EPA  agrees  that  the  raticmale  behind 
the  April  5  Title  V  Memorandum  and 
EPA's  action  on  the  Idaho  title  V 
program  has  implications  for  other 
Federal  programs  delegated  to  the 
States.  Because  of  that,  the  Agency  has 
for  some  months  been  analyzing  the 
effects  of  State  audit  privilege  and/or 
immunity  laws  on  eniorcement 
authorities  dnder  the  Clean  Water  Act, 
the  Resourti^^onservation  and 
Recovery  Act,  and  other  statutes.  The 
rationale  behinoythe  April  5  Title  V 
Memorandum  aad  EPA's  action  on  the 
Idaho  title  V  program  as  it  relates  to  the 
Idaho  Audit  Act,  l^wever,  is  dictated 
not  by  political  or  p^Ucy  considerations, 
but  rather  by  statutei^^d  regulations 
that  were  finalized  af^  public  notice 
and  comment. 


Several  commenters  also  stated  that 
EPA's  proposed  interim  approval  of  '•, 
Idaho's  program  based  on  the  Idaho  ** '' 
Audit  Act  is  inconsistent  with  existing 
EPA  and  Department  of  Justice 
enforcement  policies,  which  reflect  the 
appropriateness  of  limiting  enforcement 
discretion.  The  commenters  point  to 
"Factors  in  Decisions  on  Criminal 
Prosecutions  for  Environmental 
Violations  in  the  Context  of  Significant 
Voluntary  Compliance  or  Disclosure 
Efforts  by  the  Violator,"  DOJ,  July  1, 
1991;  "llie  Exercise  of  Investigative 
Discretion."  EPA,  January  12, 1994; 
"Policy  on  Flexible  State  Enforcement 
Respcmses  to  Small  Community 
Violations"  EPA.  November  1995  ("EPA 
Policy  on  Small  Communities") '"; 
"Policy  on  Cbmphance  Incentives  for 
Small  Businesses."  EPA.  May  1996;  and 
EPA's  Self-Disclosure  Policy. 

There  is  an  important  distinction 
between  the  pohcies  cited  by  the 
commenters,  which  adopt  an 
"enforcement  discretion"  approach,  and 
the  Idaho  Audit  Act.  EPA  and  the 
Department  of  Justice  have  announced 
policies  giiiding  the  exercise  of  their 
enforcement  discretion  imder  certain 
narrowly  defined  circumstances,  while 
preserving  the  imderlying  statutory  and 
regulatory  authority.  State  audit 
privilege  and/or  immunity  laws,  such  as 
the  Idaho  Audit  Act.  by  contrast, 
constrain  enforcement  discretion  as  a 


*Tbe  confidentiality  prenxjuisites  tliat  attach  to 
all  oD^^ing  enforcement  actions  prevent  the 
Agency  from  reveaiing  additional  details  at  this 
HnM. 


"■One  caminenter  deacribes  EPA's  "Policy  on 
Flexible  State  Enforcement  Responses  to  Small 
Community  Violations"  (hereinafter,  "EPA's  Policy 
on  Small  Community  Violations")  as  one  that 
"encourages  states  to  give  small  communities  an 
unqualified  waivw  of  civil  penalties — regardless  of 
any  economic  benefit  or  the  seriousness  of  the 
violation — as  an  incentive  to  compliance."  EPA 
disagrees  with  this  characterization.  Although  the 
policy  does  encourage  States  to  provide  small 
communities  an  incentive  to  request  compliance 
assistance  by  waiving  all  or  part  of  a  penalty  under 
certain  circumstances,  it  does  not  encourage  States 
to  give  small  communities  "an  unqualified  waiver 
of  civil  penalties."  as  the  commenter  asserts.  For 
example,  the  EPA  Policy  on  Small  Community 
Violations  is  directed  at  a  very  narrowly  defined 
class  of  potential  violators — non  profit,  government 
entities  with  fewer  than  2,500  residenu  that  are 
unable  to  satisfy  all  applicable  environmental 
mandates  without  the  State's  compliance 
assistance.  The  policy  directs  States  to  assess  a 
small  community's  good  hith  and  compliance 
status  before  granting  any  relief  from  penalties  and 
identifies  a  number  of  factors  that  a  State  should 
consider  in  determining  whether  relief  from  civil 
penalties  is  appropriate  in  the  particular 
cinnimstances.  Contrary  to  the  commenter'a 
assertion,  EPA's  Policy  on  Small  Community  /. 
Violations  does  direct  a  State  to  consider  the 
seriousness  of  the  violation.  See  EPA's  Policy  on 
Small  Community  Violations,  page  4.  Although  the 
policy  does  not  direct  the  Slate  to  consider 
economic  benefit  in  determining  the  appropriate 
enforcement  response,  the  policy  is  available  only 
to  those  small  communities  that  ere  financially 
unable  to  satisfy  all  applicable  environmental 
mandates  without  the  State's  compliance 
assistance. 


matter  of  law,  impermissibly 
sunendering  the  underlying  statutory 
and  regulatory  enforcement  authorities  ' 
required  for  Federal  approval  of  State* 
programs. 

Several  commenters  stated  that  EPA's 
proposed  action  on  the  Idaho  program  is 
inconsistent  with  several  previous  tide 
V  approvals  where  audit  privilege  and/ 
or  immunity  legislation  has  not  posed  a 
bar  to  full  approval.  As  examples  of 
previous  title  V  approvals  which  the 
commenters  beUeve  are  inconsistent 
with  EPA's  proposed  action  on  the 
Idaho  program,  as  it  relates  to  the  Idaho 
Audit  Act,  the  commenters  point  to 
EPA's  acticm  on  the  Oregon,  Kansas,  and 
Colorado  title  V  programs.  Relying  on 
the  recent  Ninth  Circuit  decision  in 
Western  States  Petroleum  Association  v. 
EPA.  87  F.3d  280  (9th  Or.  1996) 
("WSPA"),  the  commenters  state  that, 
where  EPA  is  departing  from  a  prior 
course  of  action,  more  is  required  of  the 
Agency  than  conclusory  statements  ~ 
concerning  the  potential  impact  of  the 
Idaho  Audit  Act  on  the  State's  title  V 
enforcement  authority.  Instead,  the 
commenters  argue  that  EPA  must 
provide  a  basis  for  deviating  from  its 
earlier  approaches  in  Oregon.  Kansas, 
and  Colorado. 

As  an  initial  matter,  EPA  notes  its 
action  on  Idaho's  title  V  program  is 
consistent  with  its  approach  with 
respect  to  the  Texas  title  V  program,  61 
FR  32693,  32696-32699  {June  25, 1996) 
(final  interim  approval],  and  the 
Michigan  title  V  program.  61  FR  32391. 
32394-32395  Qune  24,  1996)  (proposed 
interim  approval).  Moreover.  EPA  has 
notified  the  States  of  Arizona,  Florida 
and  Ohio  that  audit  privilege  and/or 
immunity  laws  that  these  States  have 
enacted,  or  were  contemplating 
enacting,  could  interfere  with  the 
enforcement  requirements  of  title  V  and 
part  70. 

With  respect  to  the  three  programs 
cited  by  the  commenters  as  inconsistent 
with  EPA's  proposedaction  on  the 
Idaho  program.  EPA  is  still  in  the 
prctcess  of  reviewing  the  audit  privilege 
and/or  immunity  statutes  in  Oregon, 
Kansas,  and  Colorado,  and  their  effects 
on  the  title  V  enforcement  requirements 
in  those  States,  in  order  to  determine 
whether  EPA  acted  inconsistently  in 
approving  those  programs.  If  EPA 
determines  that  it  acted  inconsistently 
in  acting  on  those  programs,  EPA 
intends  to  take  appropriate  action  to 
follow  the  WSPA  Court's  mandate  that' 
EPA  act  consistently  or  explain  any 
departiues. 

Finally,  the  conunenters  challenge  the 
April  5  "Title  V  Memorandxmi  itself 
argiiing  that  the  memorandum  imposes 
requirements  on  EPA  approval  of  a  State 
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operating  pennits  program  in  addition 
to  those  reqiiired  by  section  502(b)(5)(E) 
of  the  Act  and  the  part  70  rules.  Because 
the  April  5  Title  V  Memdrandum  sets 
additional  substantive  and  binding, 
standards  tar  approval  of  State  title  V 
operating  permits  programs  not 
included  in  the  part  70  regulations,  the 
commenters  continue,  the  memorandxmi 
is  a  rule  disguised  as  guidance  and  must 
be  promulgated  in  accordance  with  the 
Administrative  Procedures  Act.  This 
requires,  among  other  things,  public 
notice  and  comment. 

EPA  disagrees.  The  April  5  Title  V 
Memorandum  does  not,  as  the 
commenters  assert,  "purport  to  change 
fundamentally  the  requirements  in 
secticp  70.11  by  adding  provisions  that 
(1)  effectively  prohibit  a  state  from 
adopting  an  audit  protection  or 
inmnmity  law  and  (2)  impose  at  least 
four  new  penalty  criteria."  Rather,  the 
memorandum  simply  recounts  and 
reiterates  existing  statutory  and 
regulatory  requirements  for  enforcement 
authority  under  the  title  V  program  and 
shows  how  audit  privilege  and/or 
immimity  laws  may  prevent  a  State 
from  meeting  those  requirements.  It 
creates  no  new  "substantive  and 
binding  standards"  for  approval  of  title 
V  programs,  and  therefore  is  not  subject 
to  notice  and  comment  rulemaking  of 
the  Administrative  Procedures  Act." 


■  ■One  commentar  alao  ctated  that  EPA  exprecaly 
recognized  in  iu  earlier  approval  of  the  Oregon  title 
V  program  that  EPA  would  have  to  use  rulemaking 
to  modify  its  part  70  rules  before  EPA  could 
prohibit  States  from  adopting  audit  privilege  and/ 
or  immunity  laws.  The  conunentar  misstates  the 
Agency's  position.  As  an  initial,  the  Oregon  audit 
statute,  Oregon  Revised  Statute  468.963,  contains 
only  an  audit  privilege  and  does  not  contain  an 
immunity  provision.  In  proposing  interim  approval 
of  the  Oregon  title  V  program.  EPA  stated  it  was  in 
tba  process  of  developing  a  national  poeition 
regarding  EPA  approval  of  environmental  programs 
in  States  that  have  environmental  audit  privileges, 
and  that,  therefore,  EPA  proposed  to  take  no  action 
on  the  Oregon  audit  provision  in  the  context  of  the 
Oregon  title  V  approval.  EPA  noted,  moreover,  that 
it  might  consider  such  a  privilege  grounds  Cor 
withdrawing  program  approval  under  40  CFR 
70.10(c)  in  the  future  if  EPA  later  datarminad  that 
the  Oregon  audit  provision  intartead  with  Oregon's 
enforcamant  responsibilities  under  title  V  and  part 
70.  59  FR  47105.  47106  (Saptainber  14, 1994). 
During  the  public  comment  period  on  EPA's 
{»Dpoaal,  one  commenter  stated  that  EPA's 
suggestion  that  a  State  audit  privilege  could  be 
grounds  for  interim  approval  or  withdrawal  was 
bad  policy  andthat  Oregon's  audit  privilege  statute 
was  consistent  vidth  the  Clean  Air  Act.  In  addition 
to  responding  to  the  merits  of  the  comment,  EPA 
stated  that  the  commenter's  concerns  wen 
pramature  because,  as  the  commenter 
acknowledged,  EPA  had  not  proposed  to  take  any 
action  on  Oregon's  environmental  audit  privilege 
statute  in  the  context  of  final  interim  approval  of 
tha  Oregon  program.  EPA  further  stated  that  any 
such  concerns  about  EPA's  position  on  tha  Oregon 
audit  privilege  statute  would  be  properly  made  if 
EPA  later  proposed  to  withdraw  Oregon's  title  V 
approval  baaed  on  Oregon's  audit  privilege  or  if 
EPA  "ravisad  part  70  to  prohibit  anvironmantal 


Moreover,  in  explaining  why  the  Idaho 
Audit  Act  precludes  bm  approval,  EPA 
is 'relying  on  the  requirements  of  title  V 
and  part  70  themselves,  and  not  the 
April  5  Title  V  Memorandum. 
Moreover,  EPA's  appbcation  of  the  title 
V  and  part  70  enforcement  requirements 
to  the  specific  circumstances  before  EPA 
in  the  case  of  the  Idaho  Audit  Act  is 
subject  to  notice  and  ccHnment 
rulemaking.'^ 

(B)  Effect  of  the  immunity  provisions 
of  the  Idaho  Audit  Act  on  Idaho's  ability 
to  issue  emergency  orders  and  seek 
injunctive  relief.  In  the  June  17, 1996. 
Federal  Register  document,  EPA 
expressed  concern  that  the  Idaho  Audit 
Act  could  be  interpreted  to  interfere 
with  the  State's  authority  to  issue 
emergency  orders  and  seek  injunctive 
relief,  as  required  by  section  502(b)(5)(E) 
and  40  CFR  70.11(a)  (1)  and  (2).  First, 
EPA  Mras  concerned  with  the  subsection 
of  the  immunity  provision  of  the  Idaho 
Audit  Act  stating: 

Except  as  specifically  provided,  this 
section  does  not  aSect  any  authority  of  an 
environinental  agency  to  require  remedial 
action  through  a  consent  onier  or  action  in 
district  court  or  to  abate  an  inuninent  hazard, 
associated  with  the  information  disclosed  in 
any  volimtaiy  disclosure  of  an  environmental 
violation. 

Idaho  Code  ^-809(7).  EPA  queried  what 
might  be  included  within  the  "Except  as 
specifically  provided"  clause  of  that 
provision  and  whether  the  provision 
specifically  authorizing  persons  to  enter 
into  volimtary  settlements  (Idaho  Code 
section  9-^809(4))  could  be  interpreted  to 
mean  that  Idaho  would  be  prevented 
from  issuing  a  unilateral  order  or 
seeking  a  court  order  requiring  an  owner 
or  operator  to  correct  a  violation  on  a 
specified  schedule,  at  least  where  the 
violation  did  not  involve  an  imminent 
hazard.  61  FR  30570,  30572. 

In  the  comments  jointly  submitted  by 
IDEQ  and  the  Idaho  Attorney  Genwal, 


andit  pnnrisions  sudi  as  Oregon's."  59  FR  61820, 
61824  (Dacambar  2, 1994).  EPA  did  not  say  in  that 
Fadaral  *«b*^— ■  doctmiant  that  a  rulemaking 
would  ba  raquirad  in  order  for  the  Agency  to 
disapprove  a  title  V  program  in  a  State  writh  an 
environmental  audit  privilege  and/or  Immunity 
statute. 

■2  EPA  also  dliagfaes  with  one  commenter's 
aseertian  that  the  Congressional  review  provisions 
of  Subtitle  E  of  the  SouU  Business  Ragulatory 
Enforcament  Fairness  Act  of  1996.  P.L  104-121 
(SBREFA),  require  EPA  to  submit  the  April  5  Title 
V  Maaoraiulum  to  Congress.  EPA  does  not  believe 
that  the  April  5  Title  V  Memorandum  is  subject  to 
Coogreesional  review  under  SBREFA  because  it  is 
not  a  rule  and  it  does  not  substantially  aSect  tba 
r^ts  or  obligations  of  a  nonagency  party.  Even  if 
the  Memorandum  were  subject  to  review.  EPA  has 
not  relied  on  that  Monorandum  as  a  basis  for  this 
action,  but  has  iiutead  relied  on  the  requirements 
of  title  V  and  part  70.  Tharafora,  any  procedural 
defect  with  raspact  to  the  April  5  Title  V 
Memorandum  is  irrelevant  to  the  legal  sufficieiKy 
of  this  action. 


Idaho  stated  that  no  specific  provision 
of  the  Idaho  Audit  Act  affects  the  State's 
authority  to  issue  emergency  orders  or 
seek  injunctive  relief  and  that  these 
authorities  are  therefore 
imcompromised  by  the  Idaho  Audit  Act 
Several  of  the  other  commenters  agreed 
with  the  Attorney  General  that  the 
immunity  provision  of  the  Idaho  Audit 
Act  only  prohibits  the  State  from 
recovering  civil  and  criminal  penalties 
from  an  owner  or  operator  who 
discovers  violations  during  a  voluntary 
audit  and  meets  the  other  conditions  of 
the  law. 

EPA  remains  concerned  regarding 
why  the  Idaho  legislature  included  the 
"Except  as  specifically  provided"  clause 
in  the  provision  affirming  the  State's 
continued  ability  to  issue  emergency 
orders  and  seek  injunctive  reUef.  EPA  is 
willing  to  defer,  however,  to  the  opinion 
of  the  Idaho  Attorney  General's  office 
that  no  provision  of  the  Idaho  Audit  Act 
does  specifically  create  an  exception  to 
the  State's  ability  to  issue  emergency 
orders  and  seek  injunctive  relief.  If, 
however,  during  program 
implementation,  EPA  determines  that 
the  Idaho  Audit  Act  does  compromise 
the  State's  authority  to  issue  emergency 
.  orders  and  seek  injunctive  reUef  as 
required  by  title  V  and  part  70,  EPA  will 
consider  this  groimds  for  withdrawing 
program  approval  in  accordance  with  40 
CFR  70.10(c). 

Second,  EPA  expressed  concern  with 
the  subsection  of  the  immunity 
provision  of  the  Idaho  Audit  Act  stating 
that  "appropriate  efforts  to  conect  the 
noncomphance"  for  purposes  of 
immunity  "may  be  demonstrated  by  the 
submittal  of  a  permit  appUcation  or 
equivalent  document  within  a 
reasonable  time."  Idaho  Code  9-809(3). 
EPA  was  concerned  that  this  subsection 
appeared  to  allow  an  owner  or  operator 
to  continue  an  unlawful  activity  for 
which  a  permit  was  required  withoift 
being  subject  to  penalty  or  the  State's 
emergency  authority  or  injimctive  relief. 

"Hie  comments  siibmitted  by  the  Idaho 
Attorney  General  do  not  address  the' 
effect  of  Idaho  Code  9-809(3)  on  the      ' 
State's  ability  to  assess  penalties  against 
an  owner  or  operator  for  the  failure  to 
obtain  a  permit.  EPA  therefore 
continues  to  believe  that  this  issue  must 
be  addressed  as  a  condition  of  full 
approval  See  Section  IIA.2.ci.A  above. 
Tixe  Idaho  Attorney  General  did, 
however,  directly  addreis  EPA's 
concern  that  Idaho  Code  9-809(3)  might 
also  preclude  tha  State  from  seeking  an 
emergency  order  or  injunctive  relief 
against  an  owner  or  operator  who  had 
failed  to  obtain  a  permit.  The  Attorney 
General  imequivocally  stated  that  the 
Idaho  Audit  Act  does  not  imder  any 
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drounstances  alleviate  the  ownn-'s  or 
operator's  responsibility  to  correct  any 
violations  identified  in  an  audit  or 
restrict  the  State's  ability  to  take  an 
action  to  abate  any  noncompliance. 
Other  conunoiters  agreed  with  this 
.  interpretation.  EPA  is  willing  to  defer  to 
the  opinion  of  the  Idaho  Attorney 
General  on  this  issue,  subject  to  the 
qualification  discussed  above  that  EPA 
wiU  closely  monitor  the  inip>act  of  the 
Idaho  Audit  Act  on  the  State's  ability  to 
issue  emergency  orders  and  obtain 
injunctive  relief  during  program 
implementation. 

(C)  Additional  concerns  regarding  the 
effect  of  the  disclosure  provisions  of  the 
Idaho  Audit  Act  on  the  State's 
enforcement  authority.  Several  of  the 
commenters,  including  IDEQ  and  the 
Idaho  Attorney  General,  disagreed  with 
EPA's  statement  that  the  Idaho  Audit 
Act  contains  a  privilege  for 
environmental  audit  repOTts  which 
impermissibly  interferes  with  the 
enforcement  requirements  of  title  V  and 
part  70.  The  commenters  first  take  issue 
with  EPA's  characterization  of  Idaho 
Code  9-804  as  a  "privilege"  for 
environmental  audit  reports  arguing  that 
in  Idaho  such  a  privilege  on  the 
disclosure  of  information  in  a  judicial 
action  can  only  be  created  by 
constitution,  a  statute  implementing  a 
constitutional  right,  or  by  rules  of  the 
Idaho  Supreme  Court.  See  Idaho  Rules 
of  Evidence,  Rule  501;  Idaho  Code  9- 
S08.  EPA  has  again  reviewed  Idaho 
Code  9-904  and.  on  further  reflection, 
agrees  that  the  Idaho  statute  does  not 
create  a  true  evidentiary  privilege — that 
is,  a  privilege  to  refuse  to  disclose  an 
environmental  audit  report  in  a  judicial 
action.  Rather,  the  statute  prohibits  any 
State  agency  from  requiring  an  owner  or 
operator  to  disclose  the  contents  of  an 
environmental  audit  report  to  the  State 
agency.  13  EPA  accurately  described  the 
effect  of  the  Idaho  Audit  Act  in  its  June 
17, 1996,  Federal  Register  document, 
but  incoizectly  characterized  it  as  a 
"iwivilege."  '* 


"One  commantar  interpret*  Idaho  Code  9-804  a* 
not  preventing  the  State  from  obtaining 
anvironniental  audit  reports,  but  only  preventing 
the  State  from  diicioting  to  the  public 
enviroiunental  audit  reports  that  are  volontarily 
disciosed  to  the  Sute.  EPA  disagree*.  Idaho  Code 
9-604  clearly  prevents  the  State  from  requiring  an 
owner  or  operator  to  disclose  an  environmental 
audit  report  to  the  State.  Section  9-340  additionally 
prevents  the  State  from  disclosing  to  the  public  an 
environmental  audit  report  that  has  been 
volimtarily  provided  by  an  owner  or  operator  to  the 
Sute. 

'*EPA  ndte*  that  the  Idaho  legislature  also  used 
the  term  "privilege"  to  describe  the  intent  of  the 
Idaho  Audit  Act  See  Idaho  Code  9-402(2)  ("the 
legislature  of  the  state  of  Idaho  racognizss  that  an 
aovironmental  audit  privilege  is  necaaauy"). 


The  commenters  next  assert  that  the 
Idaho  Audit  Act  does  not  interfere  with 
IDEQ's  authority  to  seek  or  use  an     - '' 
environmental  audit  report  as  evidence 
in  a  judicial  action  because  the  Idaho 
Audit  Act  does  not  create  an  evidentiary 
privilege.  Although  the  Idaho  Audit  Act 
is  a  prohibition  on  the  compelled 
disclosure  of  information  and  not  a  true 
evidentiary  privilege,  EPA  still  believes 
that  the  disclosure  provisions  of  the 
Idaho  Audit  Act  impomissibly  interfere 
with  the  enforcement  requirements  of 
title  V  and  part  70.  The  commenters  do 
not  controvert  the  basic  fact  that  the 
Idaho  Audit  Act  prevents  a  State 
agency,  such  as  IDEQ,  from  requiring  an 
owner  or  operator  to  produce  an 
environmental  audit  report  to  the  State  ' 
agency  under  the  State's  general 
information  gathering  authority.  Where 
an  audit  report  produces  evidence  of 
noncompliance,  the  Idaho  Audit  Act 
would  prevent  the  State  firom  reviewing 
that  evidence,  short  of  filing  an 
enforcement  action  in  court,  to 
determine  whether  the  violation  will  be 
corrected  and  compUance  assured. 
When  a  case  is  far  enough  advanced  that 
litigation  is  necessary,  little  flexibility 
remains  fbr  assiiring  that  compliance  is 
■  achieved  in  a  timely  and  efficient 
manner.  Similarly,  where  an 
envirtmmental  audit  reveals  ^^vidence  of 
criminal  intent  on  the  part  of  managers 
or  employees.  Idaho  would  be  barred 
from  obtaining  and  using  such 
information  unless  Idaho  otherwise  has 
sufficient  information  to  first  file  an 
enforcement  action  in  State  court. 
Although,  as  the  Idaho  Attorney  General 
points  out,  a  source  must  voluntarily 
disclose  the  relevant  portions  of  the 
audit  report  in  order  to  obtain  immunity 
from  civil  or  criminal  penalties,  an 
owner  or  operator  can  elect  not  to 
disclose  violations  in  an  audit  report  in 
the  hopes  that  the  violations  will  not 
otherwise  come  to  the  attention  of  the 
State  agency.  Similarly,  a  facility  could 
elect  to  disclose  the  fact  of  a  violation, 
but  not  the  related  evidence  of  whether 
the  violation  was  intentional.  The 
decision  of  wjiether  to  disclose  all  or 
any  part  of  an  enviroiunental  audit 
report  to  the  State  rests  solely  with  the 
owner  or  operator.  EPA  therefore 
believes  that,  although  the  Idaho  Audit 
Act  does  not  create  a  true  evidentiary 
privilege,  it  still  so  interferes  with  the 
State's  information  gathering  authority 
as  to  deprive  the  State  from  obtaining 
appropriate  criminal  penalties  and 
assuring  compliance  with  the  Clean  Air 
Act,  as  required  by  section  502(b)(5)(E) 
of  the  Act  and  40  CFR  70.11. 

One  commenter  also  stated  that 
adequate  title  V  enforcement  authority 


cannot  depend  on  access  to  volimtarily 
prepared  audit  reports.  If  such  were  the 
case,  the  commenter  reasoned.  State 
regulators  would  necessarily  lack 
adequate  enforcement  authcoity  over 
those  entities  which  do  not  conduct 
audits  voluntarily. 

EPA  agrees  that  access  to  volimtarily 
prepared  audit  reports  is  not  per  se  a 
prerequisite  for  adequate  enforcement 
authority  for  title  V  approval.  However, 
such  access  is  important  if  the  report 
exists  and  it  contains  information  on 
criminal  intent  or  whether  the  violation 
has  been  promptly  corrected.  The  lack 
of  such  access  can  adversely  affect  the 
adequacy  of  enforcement  authority,  at 
least  with  respect  to  the  ability  to 
enforce  against  criminal  violations  and 
to  verify  compliance. 

One  commenter  also  stated  that  State 
audit  protection  legislation  does  not 
inhibit  whisUe  blowers  but  instead 
merely  prohibits  unauthorized 
disclosure  of  an  audit  repori  because 
whistle  blowers  are  free  to  disclose  any 
"non-audit"  information  to  support 
their  allegations  without  fiear  of 
violating  the  laws. 

As  an  initial  matter.  EPA  notes  that 
this  concern  is  irrelevant  in  ETA's 
action  on  Idaho's  tiUe  V  program.  To 
EPA's  knowledge,  neither  the  Idaho 
Audit  Act  nor  any  other  provision  of 
Idaho  law  specifically  restricts  the 
information  that  a  whisUe  blower  may 
disclose  to  a  State  agency,  and  EPA 
therefore  did  not  raise  this  as  a  concern 
in  proposing  action  on  Idaho's  tide  V 
program. 

Ine  commenter  appears  to  be 
responding  to  an  issue  discussed  in  the 
April  5  Title  V  Memorandiun.  In  that 
memorandiun,  EPA  expressed  concern 
with  State  audit  privilege  andJm 
immunity  statutes  that  impose  special 
sanctions  upon  persons  who  disclose 
privileged  information.  See  April  5  Tide 
V  Memorandiun,  pp.  5-6.  Although 
irrelevant  to  action  on  Idaho's  tide  V 
program,  EPA  believes,  as  stated  in  the 
memorandum,  that  the  Clean  Air  Act 
provision  which  gives  explicit 
protection  to  whistle  blowers  makes  no 
distinctions  with  respect  to  the  source 
of  the  information  relied  upon  by  the 
whistle  blower.  EPA  believes  that  it  is 
inconsistent  with  section  322  of  the 
Clean  Air  Act  for  States  to  remove  audit 
reports  from  the  universe  of  information 
which  employees  may  rely  upon  in 
reporting  violations  to  local  or  State 
authorities. 

ij.  Comments  that  the  Idaho  Audit  Act 
poses  a  bar  to  full  title  V  approval.  EPA 
received  three  comment  letters  from 
environmental  and  public  interest 
groups  agreeing  with  that  the  Idaho 
Audit  Act  is  incompatible  with  the 
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enforcement  reqiiiiements  of  title  V  and 
part  70.  Several  of  these  organizations 
also  argued  that  the  prohibition  against 
the  compelled  disclosiue  of  audit 
reports  in  the  Idaho  Audit  Act  "is  - 
incompatible  with  the  [Clean  Air  Act's] 
mandate  for  public  participation  in 
permitting."  V 

EPA  agrees  that  the  prohibition 
against  compelled  disclosiue  contained 
in  the  Idaho  Audit  Act  is  an  unfortunate 
hindrance  to  public  access  to  potentially 
useful  and  important  information 
affecting  public  health  and  the 
environment.  EPA  does  not  believe, 
however,  that  the  Idaho  statute 
interferes  with  the  public  access 
requirements  of  title  V  and  part  70  (as 
opposed  to  the  enforcement 
requirements)  becaiise,  by  its  terms,  the 
Idaho  statute  does  not  allow  doaunents 
and  other  information  which  must  be 
collected,  developed,  and  reported 
pursuant  to  Federal  and  State  law  to  be 
withheld  from  the  State  or  the  public. 
See  Idaho  Code  9-805.  As  noted  in  the 
October  27. 1995,  Federal  Register 
document  proposing  action  on  Idaho's 
title  V  program,  EPA  believes  that 
Idaho's  general  statutory  and  regidatory 
confidentiality  provisions  allow  far 
more  information  to  be  kept  confidential 
from  the  public  than  is  authorized 
xmder  part  70  and  section  114  of  the 
Qean  Air  Act.  See  60  PR  54999.  EPA 
has  required,  as  a  condition  of  full 
approval,  that  Idaho  revise  these 
provisions  or  demonstrate  to  EPA's 
satisfaction  that  they  meet  the 
requirements  of  title  V  and  part  70.  EPA 
does  not  believe,  however,  Uiat  the 
Idaho  Audit  Act  independently 
interferes  with  the  title  V  requirements 
for  pubhc  access  to  information. 

One  conunenter  also  stated  that  the 
Idaho  Audit  Act  precludes  interim 
approval  and  requires  disapproval. 
Section  70.4(d)(3)(vii)  states  that  to 
qualify  for  interim  approval  the  State 
must  have  "authority  to  enforce  permits, 
including  the  authority  to  assess 
penalties  against  sources  that  do  not 
comply  wiA  their  permits  or  with  the 
requirement  to  obtain  a  permit."  EPA 
believes  that  to  qualify  for  interim 
approval  a  State  must  have  basic 
authority  to  enforce  permits  and  the 
requirement  to  obtain  a  permit, 
including  the  authority  to  assess 
penalties,  during  the  interim  approval 
period.  EPA  has  stated,  however,  that 
interim  approval  can  be  appropriate,  for 
example,  even  though  a  permitting 
authority  does  not  have  the  authority  to 
assess  dvil  penalties  at  the  full  $10,000 
per  day  per  violation  required  by 
section  70.11(a)(3)(i)  or  does  not  have 
any  criminal  authority.  See 
Memorandum  bam  John  S.  Seitz. 


Director,  Office  of  Air  Quality  Plannkig 
aiui  Standards,  to  Regional  Mi  Division 
Directors,  entitled  "biterim  Title  V 
Approval  Issues,"  dated  August  2, 1993. 
Similarly,  EPA  has  granted  or  proposed 
to  gnnt  interim  approval  to  States  that 
have  affirmative  defenses  to  liability 
that  EPA  believed  exceeded  the 
defenses  allowed  as  a  matter  of  Federal 
law,  and  thus  must  be  revised  as  a 
condition  of  full  approval,  as  long  as  the 
State  has  the  general  authority  to  assess 
civil  penalties  for  violations.  See  59  FR 
61824-61825  (conditioning  full 
approval  of  Oregon's  title  V  program  on 
dianges  to  or  clarifications  regarding  the 
effect  of  Oregon's  criminal  bypass 
statute)  '5;  61  FR  32394  (proposing  to 
condition  full  approval  of  Michigan's 
title  V  program  on  revisions  to  or 
clarifications  regarding  the  effect  of  its 
startup,  shutdown,  and  malfunction 
provisions).  EPA  believes  that  the 
sitxiation  in  Idaho  is  similar  in  that  the 
State  of  Idaho  does  have  authority  to 
assess  civil  and  criminal  penalties  for 
violations  of  title  V  permit  requirements 
in  maiiy  cases.  The  Idaho  Audit  Act 
creates  a  limited,  although,  EPA 
believes,  impermissible,  exception  to 
that  authority.  If,  during  the  interim 
approval  period,  Idaho's  enforcement 
authority  proves  inadequate  to  address 
a  particular  violation,  EPA  always  has 
concurrent  authority  to  enforce  permit 
terms  and  conditions  and  the 
requirement  to  obtain  a  permit.  See 
section  113  of  the  Act  (civil  and 
criminal  liability  provisions  imder  the 
Clean  Air  Act).  EPA  therefore  does  not 
believe  that  the  Idaho  Audit  Act 
precludes  interim  approval. 

Two  conunenters  did  not  urge 
disapproval,  but  instead  commented 
that,  because  the  Idaho  Audit  Act 
contains  a  siuiset  provision  by  which  it 
expires  at  the  end  of  1997,  the  Idaho 
legislature  must  address  renewal  of  the 
law  in  its  next  regular  session  at  the 
begiiming  of  1997.  The  conunenters 
therefore  argue  that  EPA  should  not 
grant  Idaho  the  full  two-year  interim 
approval  period  in  which  to  address  this 
issue,  but  should  instead  give  Idaho 
only  until  April  15. 1997,  which  is 
presumably  the  date  by  which  the 
commenters  believe  the  1997  legislative 
session  will  have  concluded.  Although 
EPA  does  have  the  authority  to  allow 
States  less  than  two  years  to  correct 
interim  approval  issues,  EPA  has  thus 
far  allowed  all  States  the  full  two  years 
within  which  to  address  the  initial 


■'Ongon  ultimately  Mtablished  to  EPA'i 
Mtisttction  that  iti  affiimative  defense  to  criminal 
liability  bx  upsets  and  bypasses  was  consistent 
with  Federal  law  and  thus  received  full  approval  of 
iU  program.  See  60  FR  50106,  50107  (September  28, 
1995). 


interim  approval  issues.  EPA  believes 
that  Idaho  should  receive  the  same 
benefits  as  other  permitting  authorities 
in  having  the  full  two  years  to  respond 
to  this  initial  interim  approval  issue. 
EPA  has  identified  27  other  interim 
approval  issues  that  the  State  of  Idaho 
must  address  during  the  two  year 
interim  approval  period  and  proposed 
to  give  Idaho  the  full  two  years  to 
address  these  other  issues.  EPA  received 
no  other  comments  on  this  proposal. 
Even  if  Idaho  could  address  the  interim 
approval  issue  relating  to  the  Idaho 
Audit  Act  in  less  than  two  years,  EPA 
believes  that  having  the  same  interim 
approval  period  for  all  of  the  28 
identified  interim  approval  issues  will 
lessen  the  administrative  biuden  on  the 
State. 

iii.  Summary.  In  summary,  based  on 
the  opinion  of  the  Idaho  Attorney 
General,  EPA  is  satisfied  that  the 
immunity  provisions  of  the  Idaho  Audit 
Act  do  not  compromise  the  State's 
ability  to  issue  emergency  orders  and 
seek  injunctive  relief  to  assure 
compliance  with  title  V  requirements. 
EPA  will  closely  monitor  the  Idaho  title 
V  program  during  implementation  to 
assure  that  this  is  the  case.  If,  during 
program  implementation,  EPA 
determines  that  the  Idaho  Audit  Act 
does  compromise  the  State's  authority 
to  issue  emergency  orders  and  seek 
injimctive  relief  as  required  by  title  V 
and  part  70,  EPA  will  consider  this 
grounds  for  withdrawing  program 
approval  in  accordance  with  40  CFR 
70.10(c). 

EPA  continues  to  believe,  however, 
that  the  immunity  provisions  as  well  as 
the  disclosure  provisions  of  the  Idaho 
Audit  Act  impermissibly  interfere  with 
the  enforcement  authorities  required  fat 
full  title  V  approval.  Accordingly,  Idaho 
must  revise  both  the  immunity  and 
disclosiue  provisions  of  the  Idaho  Audit 
Act,  Idaho  Code  title  9,  chapter  8,  to 
ensure  that  it  does  not  interfere  with  the 
requirements  of  section  502(b)(E)(5)  of 
the  Clean  Air  Act  and  40  CFR  70.11  " 
idmitified  in  the  June  17, 1996,  Federal 
Regiater  document  and  this  notice  for 
adequate  authority  to  pinsue  civil  and 
crin^al  penalties  and  otherwise  assure 
compliance.  Alternatively,  Idaho  must 
demonstrate  to  EPA's  satis&cUon, 
through  an  Attorney  GeneraVs  opinion 
that  these  required  enforcement 
authorities  are  not  impaired  by  the 
Idaho  Audit  Act 

B.  Section  1 12(1)  Submittal 

There  were  no  comments  on  EPA's 
proposed  delegation  of  the  NESHAPs  as 
adopted  by  Idaho  and  as^ey  applv  to 
title  V  sources  and  EPA's  proposed 
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approval  of  a  streamlined  meGhanism 
for  future  NESHAP  delegations. 

m.  Final  Action 

A.  Title  V 

EPA  is  promulgating  final  interim 
approval  of  the  operating  pennit% 
program  submitted  by  Idaho  on  January 

20. 1995,  and  supplemented  on  July  14, 
1995,  September  15, 1995,  and  January 

12. 1996.  The  State  must  make  the 
following  changes  to  receive  full 
approval: 

1.  Applicability 

Idaho  must  demonstrate  to  EPA's 
satisfaction  by  the  end  of  the  interim 
ap(»oval  period  that  its  program  covers 
all  sources  required  to  be  permitted 
under  part  70.  EPA  has  proposed  a 
change  to  the  part  70  rules  that  would 
make  the  definition  of  "major  sauice"  in 
40  CFR  70.2  consistent  with  the  August 
7, 1980.  limitation  in  the  Idaho  rule.  See 
59  FR  44460,  44527  (August  29,  1994). 
However,  EPA  has  not  yet  taken  final 
action  on  that  proposed  change.  If  EPA 
finalizes  its  proposed  revision  to  the 
definition  of  "major  soiux:e"  before  the 
end  of  Idaho's  interim  approval  period, 
Idaho  wiU  not  be  required  to  revise  its 
definition  of  "major  facility"  to  delete 
the  "August  7. 1980"  limitation.  In  any 
case,  however,  Idaho  must  revise  the 
reference  to  "fugitive  emissions"  in 
IDAPA  16.01.01.D08.14.h.iii  to  refer 
instead  to  any  "air  pollutant"  and  must 
otherwise  make  any  changes  needed  to 
demonstrate  that  its  program  covers  all 
.  required  sources. 

2.  Temporarily  Exempt  Soiut:es 

Idaho  must  demonstrate  to  EPA's 
satisfaction  that  the  application  and 
permitting  deadlines  for  Phase  II 
sources  and  sources  with  solid  waste 
incineration  units  meet  the 
requirements  of  part  70. 

3.  New  Sources 

Idaho  must  demonstrate  to  EPA's 
satisfaction  that  all  sources  in  Idaho 
applying  for  a  title  V  permit  for  the  first 
time  are  required  to  submit  a  permit 
application  within  12  months  after 
becoming  subject  to  title  V. 

4.  Option  To  Obtain  Permit 

Idaho  must  demonstrate  to  EPA's 
satisfaction  that  it  has  the  authority 
required  by  40  CFR  70.3(b)(3). 

5.  Fugitive  Emissions 

Idaho  must  address  the  reqiiirement 
of  40  CFR  70.3(d)  that  fugitive  emissions 
fitjm  title  V  sources  be  included  in 
permit  applications  and  permits  in  the 
same  manner  as  stack  emissions 
regardless  of  whether  the  source 


category  in  question  is  included  in  the 
list  of  sources  contained  in  the 
definition  of  major  source.    «  -  v     '7  '^ 

6.  Insignificant  Activities 

Idaho  must  define  by  regulation  or 
guidance  the  terms  used  in  IDAPA 
16.01.01.317,  provide  dociunentation 
that  the  units  and  activities  are 
appropriate  for  inclusion  as     '.'^  *    ■ 
insignificant,  assure  that  all  activities 
that  are  insignificant  based  on  size  or 
production  rate  be  listed  in  each  permit, 
and  remove  any  director's  discretion 
provision  that  would  allow  the  State  to 
determine  that  an  activity  not 
previously  reviewed  by  EPA  is 
insignificant  (except  for  clearly  trivial 
activities). 

7.  Permit  Content 

Idaho  must  eliminate  the  qualificaticm 
in  IDAPA  16.01.01.322.01  and 
16.01.01.322.03  that  requires  inclusion 
of  only  those  requirements  that  are 
"identified  in  the  application"  at  the 
time  of  permit  issuance  because  this 
restriction  impermissibly  relieves  the 
permitting  authority  from  including  in  a 
permit  applicable  requirements  that  are 
not  identified  in  a  permit  application. 
Alternatively,  Idaho  must  otherwise 
demonstrate  to  EPA's  satisfaction  that  it 
has  the  authority4o  include  in  a  title  V 
permit  all  applicable  requirements 
consistent  with  40  CFR  70.6. 

8.  Exemption  From  Applicable       T-     , . 
Requirements 

Idaho  must  eliminate  the  provision  in 
IDAPA  16.01.01.325,01.0  that  allows 
Idaho  to  exempt  sources  from  otherwise 
applicable  requirements  or, 
'  alternatively,  must  demonstrate  to 
EPA's  satisfaction  that  this  provision  is 
consistent  with  the  requirements  of  part 
70. 

9.  Emissions  Trading 

Idaho  must  demonstrate  that  its  >  ■ 
emissions  trading  provisions  meet  the 
requirements  of  40  CFR  70.4(b)(12)(iii) 
and  40  CFR  70.6(a)(8).  EPA  also 
recommends  that  the  requirement  of 
IDAPA  16.01.01.322.05  that  a  company 
contemporaneously  record  in  a 
company  log  a  change  from  one  trading 
scenario  to  another  should  be 
specifically  referred  to  in  the  list  of 
requirements  a  source  must  meet  in 
IDAPA  16.01.01.383.03  in  order  to  make 
a  "Type  II"  permit  deviation. 

10.  Alternative  Emission  Limits 

Idaho  must  demonstrate  to  EPA's 
satisfaction  that  its  operating  permit 
program  meets  the  requirement  of  40 
CFR  70.6(a)(l)(iii)  that  a  permit  with  an 
allowable  alternative  emission  limit 


contain  provisions  to  ensure  that  any 
resulting  emissions  limit  has  been 
demonstrated  to  be  quantifiable, 
accountable,  enforceable  and  based  on 
replieable  procedures. 

11.  Reporting  of  Permit  Deviations 

Consistent  with  40  CFR 
70.6(a)(3)(iii)(B),  Uie  Idaho  program 
must  be  revised  to  require  prompt 
reporting  of  deviations  from  all  permit 
requirements,  not  just  those  deviations 
attributable  to  startup,  shutdown, 
scheduled  maintenance,  upset,  or 
breakdown.'^ 

12.  Acid  Rain  Proviaons 

Idaho  must  demonstrate  to  EPA's 
satisfaction  that  its  program  includes 
the  provision  of  40  CFR  70.6(a)(4)(i)  that 
no  permit  revision  is  required  for 
increases  in  emissions  that  are 
authorized  by  allowances  acquired 
pursuant  to  the  acid  rain  program, 
provided  that  such  increases  do  not 
require  a  permit  revision  under  any 
other  applicable  requirement. 

13.  State-Only  Enforceable 
Requirements 

Idaho  must  demonstrate  to  EPA's 
satisfaction  that  its  regulations  define 
"State  Only"  requirements  in  a  manner 
consistent  with  the  provisions  of  40  CFR 
70.6(b)(2),  namely,  that  no  requirement 
that  is  required  under  the  Act  or  under 
any  of  its  applicable  requirements  may 
be  "State  Only."  ^ 

14.  General  Permits 

Idaho  must  revise  its  regulations 
authorizing  general  permits  to  be 
consistent  with  40  CFR  70.6(d), 
including  provisions  that:  (a)  Require 
the  permitting  authority  to  grant  the 
conditions  and  terms  of  a  general  permit 
to  soinces  that  qualify;  (b)  require 
specialized  general  permit  applications 
to  meet  the  requirements  of  title  V;  and 
(c)  govern  enforcement  actions  for 
operation  without  a  permit  if  the  source 
is  later  determined  not  to  qualify  for  the 
conditions  and  terms  of  the  general 
permit.  As  discussed  above.  EPA  now 
believes  that  IDAPA  16.01.01.335.05, 
which  provides  that  the  issuance  of 
authorization  to  operate  under  a  general 
operating  permit  is  a  final  agency  action 
for  purposes  of  administrative  and 
judicial  review,  is  consistent  with  the 
requirements  of  40  CFR  70.6(d)(2)  and 


''The  Idaho  rogulaUon*  um  the  terni  "permit 
deviation"  to  refer  to  cartain  changes  authorized  by 
the  permit  nexibility  provisions  contained  in  40 
CFR  70.6(9)  and  (10)  and  section  5O2(b)(10)  of  th« 
Act  See  IDAPA  16.01.01.383.  The  part  70 
regulations  use  the  term  "permit  deviation"  to  retar 
to  permit  violation*.  See  40  CFR  70.6(a)(3)(iii)(B). 
This  notioe  use*  the  term  "permit  deviaUon**  in  the 
same  way  ••  the  part  70  regulations. 
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nonrevisions  to  this  provision  aie 
required. 

15.  Operational  Flexibility  •  ' 

Idaho  must  address  to  EPA's      

satisfaction  the  requirement  in  40  CFR 
70.4(b)(12)  that  the  pomitting  authority 
attach  a  copy  of  the  notice  of  a 
permitted  operational  change  to  the 
relevant  permit 

16.  Off-Permit  Provisions  "  '  •: 

Idaho  must  revise  its  regvilations  to 
require  a  source  to  record  an  off-permit 
change  in  a  log  at  the  facility  on  the 
same  day  that  the  change  is  made. 

17.  Permit  Renewals 

Idaho  must  revise  its  regulations  to 
ensure  that  an  application  for  a  permit 
renewal  will  not  be  considered  timely  if 
it  is  filed  more  than  18  months  before 
permit  expiration. 

18.  Completeness  Determination 

Idaho  must  revise  its  regulations  to 
ensure  that  applications  will  be  deemed 
complete  wiuin  60  days  of  receipt  for 
all  soiirces,  or.establish  to  EPA's 
satisfaction  that  no  sources  will  in  fact 
fall  witiiin  the  exception  of  IDAPA 
16.01.01.361.Q2.a.ii. 

19.  Administrative  Ainendments      --    ' 

Idaho  must  delete  bom  the  list  of 
changes  in  IDAPA  16.01.01.384.0l4i 
that  may  be  accomplished  by 
administrative  amendment  tbe 
following  categories:  compliance  orders 
(IDAPA  16.01.01.384.01.a.vi)  and 
applicable  consent  orders,  judicial 
consent  decrees,  judicial  orders, 
administrative  orders,  settlement 
agreements,  and  judgments  (IDAPA 
16.01.01.384.01.a.vii). 

20.  Minor  Permit  Modifications  '   '■- 

Idaho  must  revise  its  rules  to  prohibit 
the  issuance  of  any  permit  imtil  after  the 
earlier  of  expiration  of  EPA's  45-day 
review  period  or  until  EPA  has  notified 
the  permitting  authority  that  EPA  will 
not  object  to  issuance  of  the' permit 
modification. 

21.  Croup  Processing  of  Minor  Permit 
Modifications 

Idaho  must  delete  the  "director's 
discretion"  provision  of  IDAPA 
16.01. 01. 385. 07.b.iv  or  make  a  showing 
consistent  with  40  CFR  70.7(e)(3)(i)(B) 
for  alternative  thresholds.  In  addition, 
as  with  Idaho's  procedures  for  minor 
modifications,  Idaho  must  revise  its 
rules  to  prohibit  the  issuance  of  any 
pomit  until  after  the  earlier  of       ^.-  « 
expiration  of  EPA's  45-day  review 
period  or  imtil  EPA  has  notified  the 
permitting  authority  that  EPA  will  not 


object  to  issuance  of  the  permit 
modification. 

22.  Reopoungs 

Idaho  must  revise  its  regulaticHis  to 
require  that  the  EPA  notice  contain  no 
more  information  than  that  specified  by 
40  CFR  70.7(g)(1). 

23.  Public  Participation 

Idaho  must  demonstrate  to  EPA's 
satisfaction  that  its  restrictions  on  the . 
release  to  the  public  of  permits,  permit 
applications,  and  other  related 
information  under  its  laws  governing 
confidentiality  do  not  exceed  those 
allowed  by  40  CFR  70.4.(b)(3)(viii)  and 
section  114(c)  of  the  Clean  Air  Act. 

24.  Permits  for  Solid  Waste  Incineration 
Units 

Idaho  must  ensure  that  no  permit  for 
a  solid  waste  incineration  unit  may  be 
issued  by  an  agency,  instrumentality,  or 
person  that  is  also  responsible,  in  whole 
or  in  part,  for  the  design  and 
construction  or  operation  of  the  unit 

25.  Maximiun  Criminal  Penalties 

Idaho  must  demonstrate  to  EPA's 
satisfaction  that  it  has  sufficient 
authority  to  recover  criminal  penalties 
in  the  rpayiTmim  amount  of  not  less  than 
$10,000  per  day  per  violation,  as 
required  by  40  CFR  70.11(a)(3)(ii). 

26.  False  Statements  and  Tampering 

Idaho  must  demonstrate  to  EPA's 
satisfaction  that  it  has  the  criminal 
enforcement  authorities  required  by  40 
CFR  70.11(a)(3)(iii).  which  require  that 
criminal  fines  be  recoverable  in  a 
maximum  amount  of  $10,000  per  day 
per  violation  against  any  person  who 
knowingly  makes  any  false  material 
statement,  representation,  or 
certification  in  any  form,  in  any  notice 
or  report  required  by  a  permit,  or  who 
knowingly  renders  inaccurate  any 
required  monitoring  device  or  method. 

27.  EnvironuMntal  Audit  Statufi 

Idaho  must  revise  both  the  immunity 
and  disclosure  provisions  of  the  Idaho 
Audit  Act,  Idaho  Code  title  9,  chapter  8, 
to  ensure  that  they  do  not  interfere  with 
the  requirements  of  section  502(b)(£)(5) 
of  tiie  Qean  Air  Act  and  40  CFR  70.11 
that  EPA  identified  in  the  Jxme  17, 1996, 
Federal  Register  dociunent  and  this 
notice  for  adequate  authority  to  pursue 
civil  and  criminal  penalties  and 
otherwise  assure  compUance. 
Alternatively,  Idaho  miist  demonstrate 
to  EPA's  satis&ction  through  an 
Attorney  General's  opinion  that  these 
required  enforcement  authorities  are  not 
compromised  by  the  Idaho  Audit  Act 


28.  Correction  of  Typographical  Enon 
and  Cross-References 

Idaho  must  correct  the  following 
typo^phical  errors  and  erroneous 
croas  references: 

a.  IDAPA  16.01.01.006.31:  The 
reference  in  the  definition  of  "emissions 
unit"  shoiild  be  to  42  U.S.C.  sections 
7561  through  7561o  rather  than  to  42 
U.S.C.  sections  7561  through  7561. 

b.  IDAPA  16.01.01.008.05.f:  the 
reforence  in  subsection  (f)  to  the 
definition  of  "applicable  requirement" 
should  be  to  42  U.S.C.  section  7661c(b), 
rather  than  to  section  7661a(b]  (ie.,  to 
section  504(b)  of  the  Clean  Air  Act 
rather  than  to  section  502(b)). 

c.  IDAPA  16.01.01.008.12:  The 
reference  to  the  general  permit  ' 
regulation  in  the  definition  of  "general 
permit"  should  be  to  section  335  (ie.. 
IDAPA  16.01.01.335),' rather  than  to 
section  322. 

d.  IDAPA  16.01.01.008.14:  The 
reference  in  the  definition  of  "major 
facility"  to  the  definition  of  "facility" 
should  be  to  section  006.35  (i.e.,  IDAPA 
16.01.01.006.35),  rather  than  to  006.34. 

e.  IDAPA  16.01.01.322.10.1.1:  The 
reference  in  the  requirements  for  the 
initial  compliance  plan  should  be  to  "a 
verifiable  sequence  of  actions"  rather 
than  to  "a  variable  sequence  of  actions." 

f.  IDAPA  16.01.01.384.01.*a.vi:  The 
reference  to  compliance  schedule  in  this  ' 
subsection  should  be  to  section  322.12.d  . 
(i.e.,  IDAPA  16.01.01.322.12.d),  ratiier 
than  to  section  322. 13. d. 

g.  IDAPA  16.01.oi.385.01.a.iv:  The 
words  "of  tiUe  I  of  the  Qean  Air  Act" 
or  some  other  description  of  the  type  of 
provisions  being  referred  to  ap{>ears  to 
have  been  omitted  after  the  phrase  "as 
a  modification  under  any  provision." 

h.  IDAPA  16.01.01.387.02.a.iii:  The 
word  "least"  appears  to  have  been 
omitted  from  the  phrase  "shall  be  sent 
at  one  (1)  day." 

The  scope  of  the  Idaho  tide  V  program 
approved  in  this  notice  applies  to  all 
tiUe  V  sources  (as  defined  in  the 
approved  program)  within  the  State  of 
Idaho  except  any  sources  within  Indian 
Coimtry. 

This  interim  approval,  which  may  not 
be  renewed,  extends  imtil  January  6, 
1999.  During  this  interim  approval 
period.  Idaho  is  protected  from 
sanctions,  and  EPA  is  not  obligated  to 
promulgate,  administer,  and  enforce  a 
Federal  operating  permits  program  in 
Idaho.  Penults  issued  imder  a  program 
with  interim  approval  have  full  standing 
with  respect  to  tide  V  and  part  70.  In 
addition,  the  l-year  time  period  imder 
State  law  for  submittal  of  permit 
applications  by  subject  sources  and  the 
3-year  time  period  for  processing  the 
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initial  pennit  applications  begin  npon 
the  effective  date  of  this  interim 
approval. 

u  Idaho  liails  to  submit  a  complete 
corrective  program  for  fiill  approval  by 
July  6, 1998,  EPA  will  start  an  18-month 
dock  for  mandatory  sanctions.  If  Idaho 
then  fails  to  submit  a  corrective  program 
that  EPA  finds  complete  l}efore  die 
expiration  of  that  18-month  period,  EPA 
will  be  retfuixed  to  apply  one  of  the 
sanctions  in  section  179(b)  of  the  Act, 
which  will  remain  in  effect  until  EPA 
determines  that  Idaho  has  corrected  the 
deficiency  by  submitting  a  complete 
corrective  program.  Moreover,  if  the 
Administrator  finds  a  lack  of  good  &ith 
on  the  part  of  Idaho,  both  sanctions 
under  section  179fb)  will  apply  alter  the 
expiration  of  the  18-month  period  imtil 
the  Administrator  determines  that  Idaho 
has  come  into  compliance.  In  any  case, 
if,  six  months  after  application  of  the 
first  sanction,  Idaho  still  has  not 
submitted  a  corrective  program  that  EPA 
has  found  complete,  a  second  sanction 
will  be  required. 

If  EPA  disapproves  Idaho's  complete 
corrective  program,  EPA  will  be 
required  to  apply  one  of  the  section 
170(b)  sanctions  on  the  date  18  months 
after  the  effective  date  of  the 
disapproval,  unless  prior  to  that  date 
Idaho  has  submitted  a  revised  program 
.and  EPA  has  determined  that  it 
corrected  the  deficiencies  that  prompted 
the  disapproval.  Moreover,  if  the 
Administrator  finds  a  lack  of  good  faith 
on  the  part  bf  Idaho,  both  sanctions 
imder  section  179(b)  shall  apply  after 
the  expiration  of  the  18-month  period 
until  the  Administrator  determines  that 
Idaho  has  come  into  compliance.  In  all 
cases,  if.  six  months  after  EPA  applies 
the  first  sanction,  Idaho  has  not 
submitted  a  revised  program  that  EPA 
has  determined  corrects  the 
deficiencies,  a  second  sanction  is 
reqiiired. 

m  addition,  discretionary  sanctions 
may  be  applied  where  warranted  any 
time  after  the  expiration  of  an  interim 
approval  period  if  Idaho  has  not  timely 
submitted  a  complete  corrective 
program  or  EPA  has  disapproved  its 
submitted  corrective  program. 
Moreover,  if  EPA  has  not  granted  full 
approval  to  Idaho  program  by  the 
expiration  of  this  interim  approval  and 
that  expiration  occurs  after  November 
15, 1995,  EPA  must  promulgate, 
administer  and  enforce  a  Federal 
permits  program  for  Idaho  upon  interim 
approval  expiration. 

B.  Section  112(1) 

With  this  interim  approval  EPA  is 
'delegating  Idaho  the  authority  to 
implement  and  enforce  40  CFR  part  61, 


subparts  A,  C.  D,  E.  F, ),  L  through  P, 
V,  Y,  BB.  and  FF,  and  40  era  part  63, 
siibparts  A,  D,  L.  and  M,  as  these  rules 
apply  to  title  V  sources. "  EPA  will 
retain  iitfplementation  and  enforcement 
authority  for  these  rules  as  they  apply 
to  non-part  70  sources.  EPA  has 
reconsidered  its  proposed  action  to 
delegate  the  radionuclide  NESHAP 
regulations  found  under  40  CFR  part  61 
and  has  determined  that  Idaho  does  not 
have  adequate  resources  to  implement 
and  enforce  these  regulations  at  present. 
In  this  res{)ect,  EPA  is  retaining 
authority  to  implement  and  enforce  40 
CFR  part  61  subparts  B,  H.  I.  K.  Q.  R. 
T,  and  W  as  these  regulations  apply  to 
all  sources  in  Idaho. 

EPA  is  also  granting  approval  under 
the  authority  of  section  112(1)(5)  and  40 
CFR  63.91  of  a  mechanism  for  receiving 
delegation  of  section  112  standards  that 
are  unchanged  bom  the  Federal 
standards,  but  only  as  these  standards 
apply  to  title  V  sources  (See  section 
5.1.2.b  of  EPA's  "Interim  Enabling 
Guidance  for  the  Implementation  of  40 
CFR  Part  63,"  Subpart  E,  EPA-453/R- 
93-040,  November  1993).  Under  this 
streamlined  approach,  once  Idaho    ,    ^' 
adopts  a  new  or  revised  NESHAP 
standard  into  State  law,  Idaho  will  only 
need  to  said  a  letter  of  request  to  EPA 
requesting  delegation  for  the  NESHAP 
standard.  EPA  would  in  turn  respond  to 
this  request  by  sending  a  letter  back  to 
the  State  delegating  the  appropriate 
NESHAP  standards  as  requested.  No 
further  formal  response  £rom  the  State 
would  be  necessary  at  this  point,  and, 
if  a  negative  response  from  the  State  is' 
not  received  by  EPA  within  10  days  of 
this  letter  of  delegation,  the  delegation 
would  then  become  final.  Notice  of  such 
delegations  will  periodically  be 
pubUshed  in  the  Federal  Register. 

Because  EPA  has  determined  that 
Idaho's  enforcement  authorities  do  not 
meet  the  requirements  of  40  CFR  70.11. 
EPA  is  promulgating  interim,  rather 
than  hill,  approval  of  Idaho's  request  for 
delegation.  In  this  respect,  it  is 
important  to  note  that,  although  EPA  is 
delegating  authority  to  Idaho  on  an 
interim  basis  to  enforce  the  NESHAP 
regulations  as  they  apply  to  title  V 
sources,  EPA  retains  oversight  authority 
for  all  sources  subject  to  these  Federal 
Clean  Air  Act  requirements.  EPA  has 
the  authority  and  responsibility  to 
enforce  the  Federal  regulations  in  those 
situations  where  the  State  is  unable  to 
do  so  or  fails  to  do  so. 


■^  With  the  exception  of  the  radionuclide 
NESHAP  regulations  found  in  part  61,  aubcMtta  B, 
H.I.K.Q,K.T.andW.  .- 


m.  Administrative  Requirements      "^ 

A.  Docket 

Copies  of  the  State's  submittal  and 
other  informati(»i  relied  upon  far  the 
final  interim  approval,  including  the 
letters  of  public  comment  received  and 
reviewed  by  EPA  on  the  proposal,  are 
contained  in  the  Idaho  title  V  docket 
maintained  at  the  EPA  Regional  Office. 
The  docket  is  an  organized  and 
complete  file  of  all  the  information 
submitted  to,  or  otherwise  considered 
by,  EPA  in  the  development  of  this  final 
action.  The  docket  is  available  for 
public  inspection  at  the  location  hsted 
under  the  ADDRESSES  section  of  this 
document 

B.  Executive  Order  12866 

The  Office  of  Management  and  Budget 
has  exempted  this  regulatory  action 
from  Executive  Order  12866  review. 

C.  Regulatory  Flexibility  Act 

EPA's  actions  under  section  502  of  the 
Act  do  not  create  any  new  requirements, 
but  simply  address  operating  permits 
programs  submitted  to  satisfy  the 
requirements  of  40  CFR  part  70. 
Similarly.  NESHAP  rule  or  program 
delegations  approved  imder  the 
authority  of  section  112(1)  of  the  Act  do 
not  create  any  new  requirements,  but 
simply  confer  Federal  authority  for 
those  requirements  that  Idaho  is  already 
imposing.  Because  this  action  does  not 
impose  any  new  requirements,  EPA  has 
determined  it  does  not  have  a 
significant  impact  on  a  substantial 
number  of  small  entities. 

D.  Unfunded  Mandates  Reform  Ad    ■ 

EPA  has  determined  that  the  action 
promulgated  today  under  section  502 
and  section  112(1)  of  the  Act  does  not 
include  a  Federal  mandate  that  may 
result  in  estimated  costs  of  $100  million 
or  more  to  either  State,  local,  or  tribal 
governments  in  the  aggregate,  or  to  the 
private  sector.  This  Federal  action 
approves  pre-existing  requirements 
imder  State  or  local  law  and  imposes  no 
new  Federal  requirements.  Accordingly, 
no  additional  costs  to  State,  local,  or 
tribal  governments,  or  to  the  private 
sector,  result  from  this  action. 

E.  Submission  to  Congress  and  the 
General  Accounting  Office 

Under  5  U.S.C  801(a)(1)(A),  as  added 
by  the  Small  Business  Regulatory 
Enforcement  Fairness  Act  of  1996,  EPA 
submitted  a  report  containing  thisjiile 
and  other  required  information  to  the 
U.S.  Senate,  the  U.S.  House  of 
Representatives  and  the  Comptroller 
General  of  the  General  Accoimting 
Office  prior  to  publication  of  the  rule  in 


V 


f." 
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today's  Federal  Register.  This  rule  is 
not  a  "major  rule"  as  defined  by  5 
U.S.C  804(2).  '    - 

List  of  Si^)ects  in  40  CFRPart  70 

Administrative  practice  and 
procedure,  Air  pollution  control. 
Environmental  protection,  Hazardous 
substances.  Intergovernmental  relations. 
Operating  permits,  Reporting  and 
recordkeeping  requirements. 

Dated:  November  21. 1996.        '    .  . 
Omck  Clarka,  "'■>     S 

Regiona]  Administrator 

Part  70.  title  40  of  the  Code  of  Federal 
Regulations  is  amended  as  follows: 

PART  70— [AMENDED] 

1.  The  authority  citation  for  part  70 
continues  to  read  as  follows: 

Authority:  42  U.S.C  7401,  etseq. 

2.  Appendix  A  to  part  70  is  amended 
by  adding  the  entry  for  Idaho  in 
alphabetical  order  to  read  as  follows: 

Appendix  A  to  Part  70 — ^Approval 
Status  of  State  and  Local  Operating 
Permits  Programs  ~ 

•  •  •  •  •  .iV  "- 

Idaho 

(a)  Idaho  Division  of  Enviromnental 
Quality:  submitted  on  January  20, 1995,  and 
supplemented  on  July  14, 1995,  September 
15, 1995,  and  January  12, 1996;  interim 
approval  effective  on  January  6, 1997;  interim 
approval  expires  January  6, 1999. 

0>)  Reserved.  ',.'■ 

•  •         *         *  • 

[PR  Doc.  96-31121  Filed  12-5-96;  8:45  am] 
muMtagoot  um  eo  p 


DEPARTMENT  OF  DEFENSE 

48  CFRPart  231  v^' 

[DFARS  Case  96-D334]         >  v 

Defenae  Federal  Acquisition 
Regulation  Supplement;  Restructuring 
Costs 

AGENCY:  Department  of  Defense  PoD). 
ACTION:  Interim  rule  with  request  for 
comments. 

summary:  The  Director  of  Defense 
Prociuement  has  issued  an  interim  rule 
amending  the  Defense  Federal 
Acquisition  Regulation  Supplement 
(DFARS)  to  implement  Section  8115  of 
the  National  Defense  Appropriations 
Act  for  Fiscal  Year  1997  (Pub.  L.  104- 
208)  concerning  the  reimbursement  of 
external  restructuring  costs  associated 
with  a  business  combination. 
DATES:  Effective  date:  December  6, 1996. 

Comment  date:  Comments  on  the 
interim  rule  should  be  submitted  in 


writing  to  the  address  shown  below  on 
or  before  February  4, 1997,  to  be 
considered  in  the  fcMinulation  of  the 
final  rule. 

ADDRESSES:  Interested  parties  should 
submit  written  comments  to:  Defense 
Acquisition  Regulations  Coimdl,  Attn: 
Ms.  Sandra  G.  Haberlin,  PDUSD  (A*T) 
DP  (DAR).  IMD  3D139.  3062  Defense 
Pentagon,  Washington,  DC  20301-3062. 
Telefax  niunber  (703)  602-0350.  Please 
dte  DFARS  Case  96-D334  in  all 
correspondence  related  to  this  issue. 
FOR  FURTHER  INFOMIATION  CONTACT: 
Ms.  Sandra  G.  Haberlin,  (703)  602-0131. 

SUPPLEMENTARY  INFORMATION: 

A.  Background 

This  interim  nde  mnends  DFARS 
231.205-70,  External  restructiuing 
costs,  to  implement  Section  8115  of  the 
National  Defense  Appropriations  Act  for 
Fiscal  Year  1997  (Pub.  L.  104-208). 
Section  8115  restricts  DoD  from  using 
fiscal  year  1997  funds  to  reimburse 
external  restructuring  costs  associated 
with  a  business  combination  undertaken 
by  a  defense  contractor  unless  certain 
conditions  are  met.  These  conditions 
include  either  that  (1)  the  audited 
savings  for  DoD  resulting  from  the 
restructiuing  will  be  at  least  twice  the 
costs;  or  (2)  the  savings  for  DoD  will 
exceed  the  costs  allowed  and  the 
Secretary  of  Defense  determines  that  the 
business  combination  will  result  in  the 
preservation  of  a  critical  capability  that 
might  otherwise  be  lost  to  the 
Departinent. 

B.  Determination  To  Issue  an  Interim 
Rule 

A  determination  has  been  made  under 
the  authority  of  the  Secretary  of  Defense 
to  issue  this  rule  as  an  interim  rule. 
Urgent  and  compelling  reasons  exist  to 
promulgate  this  rule  without  prior 
opportimity  for  public  comment.  This 
rule  implements  Section  8115  of  the 
National  Defense  Appropriations  Act  for 
Fiscal  Year  1997  (Pub.  L.  104-208). 
which  was  effective  upon  enactment  on 
September  30. 1996.  However, 
comments  received  in  response  to  the 
publication  of  this  rule  will  be 
considered  in  formulating  the  final  rule. 

C  Regulatory  Flexibility  Act 

The  interim  rule  is  not  expected  to 
have  a  significant  economic  impact  on 
a  substantf41  number  of  small  entities 
within  the  meaning  of  the  Regulatory 
Flexibility  Act,  5  U.S.C.  601,  et  seq.. 
becatise  most  contracts  awarded  to 
small  entities  use  simplified  acquisition 
procedures  or  are  awarded  on  a 
ccMupetitive  fixed-price  basis,  and  do 
not  require  application  of  the  cost 


principle  contained  in  this  rule.  In 
addition,  this  rule  only  appUes  to  those 
entities  that  inau  restructuring  costs 
associated  with  a  business  combination 
under  contracts  funded  by  fiscal  year 
1997  funds.  An  Initial  Regiilatory 
Flexibility  Analysis  has.  dierefore,  not 
been  performed  Comments  are  invited 
from  small  businesses  and  other 
interested  parties.  Comments  from  small 
entities  concerning  the  affected  DFARS 
subpart  also  will  be  considered  in 
accordance  with  Section  610  of  the  Act. 
Such  comments  must  be  submitted 
separately  and  cite  DFARS  Case  96- 
D334  in  correspondence. 

D.  Paperwork  Reduction  Act 

The  Paperwork  Reduction  Act  does 
not  apply  because  the  interim  rule  does 
not  impose  any  new  reporting  or 
recordkeeping  requirements  which 
require  Office  of  Management  and 
Budget  approval  under  44  U.S.C  3501, 
etseq. 

List  of  Subjects  in  48  CFR  Part  231 

Government  procurement. 
Midiele  P.  Petenon. 

Executive  Editor,  Defense  Acquisition 
Regulations  Council. 

Therefore,  48  CFR  Part  231  is 
amended  as  follows:  

1.  The  authority  citation  for  48  CFR 
Part  231  continues  to  read  as  follows: 

Authority:  41  U.S.C  421  and  48  CFR 
Chapter  1. 

PART  231— CONTRACT  COST 
PRINCIPLES  AND  PROCEDURES 

2.  Section  231.205-70  is  amended  by 
revising  paragraph  (a),  and  by  adding 
paragraphs  (c)  (3)  and  (d)  (10)  to  read  as 
follows: 

231.206-70    External  restructuring  costs. 

(a)  Scope.  This  subsection  prescribes 
poUcies  and  procedures  for  allowing 
contractor  external  restructuring  costs 
when  net  savings  would  result  for  DoD. 
This  subsection  also  implements 
Section  818  of  the  National  Defense 
Authorization  Act  for  Fiscal  Year  1995 
(Pub.  L.  103-337)  and  Section  8115  of 
the  National  Defense  Appropriations 
Act  for  Fiscal  Year  1997  (Pub.  L.  104- 
208). 
•        •        •        • .      • 

(c)  •  •  •  ^ 

(3)  Additionally,  for  business 
combinations  that  occtu  after  September 
30, 1996.  no  fiscal  year  1997 
appropriated  funds  may  be  obligated  or 
expended  to  reimburse  a  contractor  for 
restructtuing  costs  associated  with 
external  restructuring  activities  unless — 

(i)  The  audited  savings  for  DoD 
resulting  fit>m  the  restructuring  will 
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exceed  the  costs  allowed  by  a  Eactor  of 
at  least  two  to  one;  or 

(11)  The  savings  for  DoD  resulting  from 
the  restructuring  will  exceed  the  costs 
allowed,  and  the  Secretary  of  defense 
detennines  that  the  business 
combination  will  result  in  the 
preservation  of  a  critical  capabihty  that 
might  otherwise  be  lost  to  DoD. 
-(d)'** 

(10)  Consult  with  the  Director  of 
Defense  Prooirement,  Office  of  the 
Under  Secretary  of  Defense  (Acquisition 
&  Technology),  when  231.205- 
70(c)(3)(ii)  applies. 

[FR  Doc.  96-31100  Filed  12-&-06: 8:45  am] 

MLUNO  COOC  tOaO-04-M 


48  CFR  Parts  249  and  252 
P>FARS  Caw  9»-O320] 

Datonse  Fadaral  Acquisition 
Rsguialion  Supplentent;  Notics  of 
Tonnination 

agency:  Department  of  Defense  (DoD). 
ACTION:  Interim  rule  with  request  for 
comments. 

summary:  The  Director  of  Defense 
Procurement  has  issued  an  interim  rule 
amending  the  Defense  Federal 
Acquisition  Regulation  Supplement 
PFARS)  to  implement  Section  824  of 
the  National  Defense  Authorization  Act 
for  fiscal  Year  1997  (Pub.  L.  104-201). 
Section  824  streamlines  the  statutory 
requirements  for  providing  notification 
to  contractors  regarding  contract 
terminations  or  reductions  that  are 
expected  to  occur  as  a  result  of  reduced 
funding  levels  under  major  defense 
programs. 

EFFECTIVE  DATE:  December  6,  1996. 
Comments  on  the  interim  rule  should  be 
submitted  in  writing  to  the  address 
shown  below  on  or  before  February  4, 
1997,  to  be  considered  in  the 
formulation  of  the  final  rule. 
ADDRESSES:  Interested  parties  should 
submit  written  comments  to:  Defense 
Acquisition  Regulations  Council,  Attn: 
Mr.  Richard  G.  Uyser,  PDUSD  (A&T) 
DP  (DAR).  IMD  3D139,  3062  Defense 
Pentagon,  Washington,  DC  20301-3062. 
Telefax  number  (703)  602-0350. 

Please  cite  DFARS  Case  96-D320  in 
all  correspondence  related  to  this  issue. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Rick  Layser,  (703)  602-0131. 

SUPPt.EMENTARY  INFORMATION: 

A.  Background 

This  interim  rule  implements  Section 
824  of  the  National  Defense 
Authorization  Act  for  Fiscal  Year  1997 


(Pub.  L  104-201).  Section  824  of  Public 
Law  104-201  amends  Section  4471  of 
Public  Law  102-484  (10  U.S.C.  2501 
note)  to  streamline  requirements  for 
providing  notices  to  contractors  and 
subcontractors  that  may  be  adversely 
affected  by  substantial  reductions  in 
funding  levels  imder  major  defense 
programs.  The  changes  include:  (1) 
Elimination  of  the  requirement  for 
notices  pertaining  to  funding  reductions 
that  may  occxir  as  a  result  of  the 
submission  of  the  President's  budget;  (2) 
elimination  of  the  requirement  for 
publication  of  notices  of  anticipated 
program  termination  or  reduction  in  the 
Federal  Register;  and  (3)  an  increase  in 
the  time  period,  from  45  to  60  days, 
within  which  contractors  must  provide 
notice  of  anticipated  contract 
termination  or  reduction  to  affected 
subcontractors  after  receiving  notice 
from  the  Government  >'• 

B.  Determination  To  Issue  an  Interim 
Rule 

A  determination  has  been  made  under 
the  authority  of  the  Secretary  of  Defense 
to  issue  this  rule  as  an  interim  rule. 
Urgent  and  compellii^  reasons  exist  to 
promulgate  this  rule  without  prior 
opportimity  for  public  comment.  This 
rule  implements  Section  824  of  the 
National  Defense  Authorization  Act  for 
Fiscal  Year  1997  (Pub.  L.  104-201). 
Section  824  became  effective  upon 
enactment  on  September  23,  1996.  This 
interim  rule  is  necessary  to  ensure  that 
DoD  contracting  activities  become  aware 
of  the  amended  statutory  requirements 
fbr  providing  notification  to  contractors 
regarding  anticipated  contract 
termination  or  reduction.  However, 
comments  received  in  response  to  the 
publication  of  this  interim  rule  will  be 
considered  in  formulating  the  final  rule. 

C  Regulatory  Flexibility  Act 

The  interim  rule  may  have  a 
significant  economic  impact  on  a  . 
substantial  number  of  small  entities 
within  the  meaning  of  the  Regulatory  ,• 
Flexibihty  Act,  5  U.S.C.  601,  et  seq., 
because  the  rule  revises  requirements 
for  providing  notification  to  contractors 
and  subcontractors  regarding  contract 
terminations  or  reductions  that  are 
expected  to  occur  under  major  defense 
programs.  An  initial  regulatory 
flexibility  analysis  has  been  prepared 
and  is  summarized  as  follows:  This 
interim  rule  amends  the  Defense  Federal 
Acquisition  Regiilation  Supplement 
(DFARS)  to  implement  Section  824  of 
the  National  Defense  Authorization  Act 
for  Fiscal  Year  1997  (Pub.  L.  104-201). 
Section  824  streamlines  the  statutory 
requirements  for  providing  notification 
to  contractors  and  subcontractOTS  r  . 


regarding  contract  terminations  or 
reductions  that  are  expected  to  occur  as 
a  result  of  reduced  funding  levels  luider 
major  defense  programs.  Ilie  rule  will 
apply  to  all  large  and  small  entities  that 
have,  under  a  major  defense  program,  a 
prime  contract,  a  first-tier  subcontract  of 
$500,000  or  more,  or  a  lower-tier 
subcontract  of  $100,000  or  more,  that  is 
expected  to  be  terminated  c«     ^ 
substantially  reduced  as  a  result  of 
reduced  funding  levels  in  an 
appropriations  act.  It  is  not  feasible  to 
predict  the  number  of  small  entities  that 
may  be  affected.  However,  according  to 
statistics  from  the  DD  Form  350  data 
base  maintained  by  Department  of 
Defense  (DoD)  Washington 
Headquarters  Services,  DoD  awarded 
approximately  35,400  prime  contracts 
exceeding  $100,000  to  small  entities 
during  fiscal  year  1995.  This  rule 
imposes  no  additional  reporting, 
recordkeeping,  or  compliance 
requirements  on  offerors  or  contractors. 
This  rule  does  not  duplicate,  overlap,  or 
conflict  with  any  other  Federal  rules. 
Consideration  was  given  to  delaying  the 
notification  requirements  imtil  Uie  time 
of  execution  of  the  contract  termination 
modification.  However,  this  alternative 
would  not  ensure  full  compliance  with 
the  applicable  statute,  which  requires 
DoD  to  notify  its  contractors  of 
anticipated  contract  termination  or 
reduction  not  later  than  60  days  after 
the  enactment  of  an  appropriations  act 
Comments  are  invited  from  small 
businesses  and  other  interested  parties. 
Comments  from  small  entities  . 
concerning  the  affected  DFARS  sivbparts 
also  will  be  considered  in  accordance 
with  Section  610  of  the  Act.  Such 
comments  should  be  submitted 
separately  and  cite  DFARS  Case  96- 
D320  in  correspondence. 

D.  Paperwork  Redaction  Act 

The  Paperwork  Reduction  Act  does 
not  apply  because  the  interim  rule  does 
not  impose  any  new  reporting  or 
recordkeeping  requirements  which 
require  Office  of  Management  and 
Budget  approval  under  44  U.S.C.  3501, 
et  seq. 

List  of  Subjects  in  48  CFR  Parts  249  and 
252 

Government  procurement 

Midwle  P.  FeterBoo, 

Executive  Editor,  Defense  Acquisition 
Regulations  Council. 

Therefore,  48  CFR  Parts  249  and  252 
are  amended  as  follows: 

1.  The  authority  citation  for  48  CFR 
Parts  249  and  252  continues  to  read  as 
follows: 
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AiidierttT:  41  U.S.C.  421  and  48  CFR 
Chapter  1. 

PART  24«— TERMMA-nON  OF 
CONTRACTS  V':. 

2.  Section  249.7003  is  revised  to  read 
as  follows: 

249.7003    NottftcatkHi  of  anticipated 
contract  tanninations  or  reductiona. 

(a)  Section  1372  of  the  National 
Defense  Authorization  Act  for  Fiscal 
Year  1994  (Piib.  L.  103-160)  and  Section 
624  of  the  National  Defense 
Authorization  Act  for  Fiscal  Year  1997 
(Pub.  L.  104-201)  are  intended  to  help 
establish  benefit  eligibility  imder  the  Job 
Training  Partnership  Act  (29  U.S.C. 
1661  and  1662)  for  employees  of  DoD 
contractors  and  subcontractors 
adversely  affected  by  termination  or 
substantial  reductions  in  major  defense 
programs. 

(b)  Departments  and  agencies  are 
responsible  for  establishLig  procedures 
to: 

(1)  Identify  which  contracts  (if  any) 
imder  major  defense  programs  will  be 
terminated  or  substantially  reduced  as  a 
result  of  the  funding  levels  provided  in 
an  appropriations  act. 

(2)  Witnin  60  days  of  the  enactment 
of  such  an  act,  provide  notice  of  the 
anticipated  termination  of  or  substantial 
reduction  in  the  funding  of  affected 
contracts) 

(i)  Directly  to  the  Secretary  of  Labor; 
and 

(ii)  Through  the  contracting  officer  to 
each  prime  contractor. 

(c)  Use  the  clause  at  25.249-7002, 
Notification  of  Anticipated  Contract 
Termination  or  Reduction,  in  all 
contracts  imder  a  major  defense 
program. 


PART  252-SOUCrrATK>N 
PROVISIONS  AND  CONTRACT 
CLAUSES 

3.  Section  252.249-7002  is  revised  to 
read  as  follows: 

2S2.24»-7002    Notification  of  Anttdpiflid 
Contract  Tennination  or  Reduction. 

As  prescribed  in  249.7003(c),  use  the 
following  clause: 

NOTinCATION  OF  ANTICIPATED 
CONTRACT  TERMINATION  OR 
REDUCTION 

(DEC  1996) 

(a)  Definitions. 

Major  defense  program  means  a  program 
that  is  carried  out  to  produce  or  acquire  a 
major  system  (as  defined  in  10  U.S.C 
2302(5))  (see  also  DoD  5000.2-R,  Mandatory 
Procedures  for  Major  Defense  Acquisition 
Programs  (MDAPs)  and  Major  Autcunated 
Information  System  (MAIS)  Acquisition 
Programs). 

Substantial  reduction  means  a  reduction  of 
25  percent  or  more  in  the  total  dollar  value 
of  funds  obligated  by  the  contract. 

(b)  Section  1372  of  the  National  Defense 
Authorization  Act  for  Fiscal  Year  1994  (Pub. 
L.  103-160)  and  Section  824  of  the  National 
Defense  Authorization  Act  for  Fiscal  Year 
1997  (Pub.  L.  104-201)  are  intended  to  help 
establish  bene&t  eligibility  under  the  )ob 
Training  Partnership  Act  (29  IXS.Q  1661  and 
1662]  for  employees  of  DoD  contractors  and 
subcontractors  adversely  affected  by  contract 
terminations  or  substantial  reductions  under 
major  defense  programs. 

(c)  Notice  to  employees  and  state  and  local 
officials.  Within  2  weeks  after  the 
Contracting  OfBcer  notifies  the  Contractor 
that  contract  funding  will  be  terminated  or 
substantially  reduced,  the  Contractor  shall 
provide  notice  of  such  anticipated 
termination  or  reduction  to — 

(1)  Each  employee  representetive  of  the 
Contractor's  employees  whose  work  is 
directly  reUt^  to  the  defense  continct;  or 


(2)  If  there  is  no  such  leprasentetive,  aach 
such  employee; 

(3)  The  State  dislocated  worker  unit  or 
office  described  in  section  311(b)(2)  of  the 
)ob  Training  Partnership  Act  (29  U.S.C 
1661(b)(2]);  and 

(4)  liie  chief  elected  official  of  the  unit  of 
general  local  government  within  whichthe 
adverse  effect  may  occur. 

(d)  Notice  to  subcontractdts.  Not  later  than 
60  days  after  the  Contractor  receives  the 
Contracting  Officer's  notice  of  the  anticipated 
termination  or  reduction,  the  Contractor 
shall— 

(1)  Provide  notice  of  the  anticipated 
termination  or  reduction  to  each  first-tier 
subcontractcMT  with  a  subcontract  of  S500,000 
or  more;  and 

(2)  Require  that  each  such  subcontractor — 
(i)  Provide  notice  to  each  of  its 

subcontractors  with  a  subcontract  of 
SlOO.OOO  or  more;  and 

(ii)  Impose  a  similar  notice  and  flowdown 
requirement  to  subcontractors  with 
subcontracts  of  $100,000  or  more. 

(e)  The  notice  provided  an  employee  under 
paragraph  (c)  of  this  clause  shall  have  the 
same  effect  as  a  notice  of  tennination  to  the 
employee  for  the  purposes  of  determining 
whether  such  employee  is  eligible  for 
training,  adjustment  assistance,  and 
employment  services  under  section  325  or 
325A  of  the  Job  Training  Partnership  Act  (29 
U.S.C  1662d,  1662d-l).  If  the  ContractcH^  has 
specified  that  the  anticipated  contract 
termination  or  reduction  is  not  likely  to 
result  in  plant  closure  or  mass  layoff,  as 
defined  in  29  U.S.C.  2101,  the  employee  shall 
be  eligible  only  for  services  under  section 
314(b]  and  paragraphs  (1)  through  (14),  (16), 
and  (18)  of  section  314(c]  of  the  ]ob  Training 
ParUiership  Act  (29  U.S.C  1661c(b)  and 
paragraphs  (1)  through  (14),  (16),  and  (18)  of 
section  1661(^c)). 

(End  of  clause) 

[FR  Doc  96-31099  Filed  12-5-96;  8:45  am] 
MLUNQ  coot  aOOO-04-M 
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This  Mcten  o(  the  FEDERAL  REGISTER 
conlains  notices  to  the  puMc  of  the  proposed 
iMuawcs  o(  rules  «nd  reguMions.  The 
pupoM  Of  ttiase  nofces  is  to  give  interested 
persons  an  oppoctuntty  to  parttelprte  In  the 
nie  maUng  prior  to  the  adoption  of  the  final 


DEPARTMENT  OF  AOmCULTURE 

Agricultural  Mariteting  Sarvic* 

7CFRPart9e7 

[Docket  No.  FV-M-M7-3  PR] 

Domestic  DatM  Producad  or  Pacfcod  In 
Riverside  County,  Callfomia; 
Temporsry  Rslaxation  of  Size 
Requirements  for  Deglet  Noor  Dales 

AOENCY:  Agricultural  Marketing  Service, 
USDA. 

ACTION:  Proposed  rule. 

SUMMARY:  This  proposal  invites 
comments  on  revisions  to  the  size 
requirements  cxirrently  prescribed  for 
the  Deglet  Noor  variety  of  dates  under 
the  California  date  marketing  order.  The 
marketing  order  regulates  the  hanHHng 
of  domestic  dates  produced  or  packed  in 
Riverside  County,  California,  and  is 
administered  locally  by  the  California 
Date  Administrative  Committee 
(committee).  This  rule  would  increase 
the  current  tolerance  for  individual, 
whole  Deglet  Noor  dates  weighing  less 
than  6.5  grams  (the  prescribed 
minimum)  from  10  to  15  percent  The 
rule  would  be  in  effect  through  October 
31, 1997.  The  relaxation  is  necessary 
because  dates  from  the  1996-97  crop  are 
smaller  in  size  and  weight  than  normal. 
The  decrease  in  size  and  weight  is  due 
to  extremely  high  temperatures 
experienced  last  spring  in  the 
production  area.  This  relaxation  was 
reconuDMided  by  the  committee  to  make 
a  larger  quantity  of  the  1996-97  crop 
available  for  sale  domestically  and  in 
Canada  and  is  expected  to  benefit 
producers,  handlers,  and  con^fflaers. 
DATES:  Conunents  must  be  received  by 
December  23, 1996. 

A£XME8SE8:  Interested  persons  are 
invited  to  submit  written  comments 
concerning  this  proposal.  Comments 
must  be  sent  in  tripUcate  to  the  Doclcet 
Qerk.  Fruit  and  Vegetable  Division, 
AMS,  USDA,  room  2525-S.  P.O.  Box 
96456,  Washington,  DC  20090-6456, 
Fax  « (202)  720-5698.  All  comments 


should  reference  the  docket  number  and 
the  date  and  page  number  of  this  issue 
of  the  Federal  Register  and  will  be 
made  available  for  public  inspection  in 
the  Office  of  the  Docket  Clerk  during 
regular  business  hoius. 
FOR  FURTHER  MFORMATION  CONTACT: 
Maureen  Pello,  California  Marketing 
Field  Office,  Marketing  Order 
Administration  Branch.  F&V,  AMS. 
USDA,  2202  Monterey  Street,  suite 
102B,  Fresno,  California  93721; 
telephone:  (209)  487-5901.  Fax  « (209) 
487-5906:  or  Valerie  Emmer.  Marketing 
Specialist,  Marketing  Order 
Administration  Branch,  F&V,  AMS, 
USDA,  room  2536-S,  P.O.  Box  96456, 
Washington,  DC  20090-6456:  telephone: 
(202)  205-2829.  Fax  «  (202)  720-5698. 
Small  businesses  may  request 
information  on  compliance  with  this 
regulation  by  contacting:  Jay  Guerber, 
Marketing  Order  Administration 
Branch,  Fruit  and  Vegetable  Division, 
AMS,  USDA,  P.O.  Box  96456,  |bom 
2525-S.  Washington.  DQ200^b-6456; 
telephone  (202)  720-2491;  Fax  *  (202) 
720-5698. 

SUPPtEMENTARY  INFORMATKM:  This 
proposal  is  issued  under  Marketing 
Agreement  and  Ordw  No.  987  (7  CFR 
part  987),  both  as  amended,  regulating 
the  handling  of  domestic  dates 
produced  or  packed  in  Riverside 
County,  California,  hereinafter  referred 
to  as  the  "order."  The  marketing 
agreement  and  order  are  effective  under 
the  Agricultiual  Marketing  Agreement 
Act  of  1937,  as  amended  (7  U.S.C  601- 
674),  hereinaftm  referred  to  as  the 
"Act." 

The  Department  of  Agriculture 
(Department)  is  issuing  this  rule  in 
confonnanoe  with  Executive  Order 
12866. 

This  proposal  has  been  reviewed 
imder  Executive  Order  12988.  Civil 
Justice  Reform.  This  rule  is  not  intended 
to  have  retroactive  effect.  This  proposal 
Mdll  not  preempt  any  State  or  local  laws. 
regulations,  or  policies,  unless  they 
present  an  irreconcilable  conflict  with 
this  rule. 

The  Act  provides  that  administrative 
proceedings  must  be  exhausted  before 
parties  may  file  suit  in  court.  Under 
section  608c(15)(A)  of  the  Act.  any 
handler  subject  to  an  order  may  file 
with  the  Secretary  a  petition  stating  that 
the  order,  any  provision  of  the  order,  or 
any  obligation  imposed  in  connection 
with  the  order  is  not  in  accordance  with 


law  and  request  a  modification  of  the 
order  or  to  be  exempted  therefrom.  A 
handler  is  afforded  the  opportunity  for 
a  hearing  on  the  petition.  After  the 
hearing  the  Secretary  would  rule  on  the 
petition.  The  Act  provides  that  the 
district  court  of  the  United  States  in  any 
district  in  which  the  handler  is  an 
inhabitant,  or  has  his  or  her  principal 
place  of  business,  has  jurisdiction  to 
review  the  Secretary's  ruling  on  the 
petition,  provided  an  action  is  filed  not 
later  than  20  days  after  date  of  the  entry 
of  the  ruling. 

This  proposal  invites  comments  on 
revisions  to  the  size  requirements 
currently  prescribed  for  the  Deglet  Noor 
variety  of  dates  under  the  California 
date  marketing  order.  This  rule  woiild 
increase  the  current  tolerance  for 
individual,  whole  E)eglet  Noor  dates 
weighing  less  than  6.5  grams  (the 
prescribed,  minimum)  from  10  to  15 
percent.  The  rule  would  be  in  effect 
through  October  31,  }997,  and  was 
recommended  by  the  committee. 

Section  987.39  of  the  date  marketing 
order  provides  authority  for  the 
establishment  of  minimum  quality 
requirements  for  varieties  of  California 
dates  to  be  handled  in  designated 
outlets.  Section  987.40  of  the  order  also 
provides  authority  for  the  committee  to 
recommend  to  the  Secretary  additional 
grade  or  size  requirements  for  any 
variety  of  dates  to  be  handled  in  any 
designated  outlet  when  it  deems  * 

advisable.  Pursuant  to  §  987.12,  there 
are  four  designated  outlet  categories  for 
California  dates — "DAC"  dates,  "dates 
for  further  processing"  (FP  dates), 
"export"  dates,  and  "product"  dates. 
..     Section  987 . 1 1 2a  of  the  order's 
administrative  rules  prescribes  grade, 
size,  and  container  requirements  for 
each  of  the  four  outlet  categories  of 
dates.  Paragraph  (b)(2)  of  that  section 
prescribes  such  requirements  for  DAC 
dates.  DAC  dates  are  marketable  whole, 
or  pitted  dates  that  are  inspected  and 
certified  as  meeting  the  grade,  size, 
container,  and  applicable  identification 
requirements  for  handling  in  the  United 
States  and  Canada.  Currently,  DAC 
dates  must  meet  the  requirements  for 
U.S.  Grade  B,  as  specified  in  the  U.S. 
Standards  for  Grades  of  Dates 
(Standards)  issued  by  the  Department. 
In  addition,  with  respect  to  whole  dates 
of  the  Deglet  Noor  variety,  the 
individual  dates  in  a  sample  from  a  lot 
must  weigh  at  least  6.5  grams,  with  a 
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tolerance  of  10  percent  per  lot  for  dates 
weighing  less  than  6.5  grams. 

Paragraph  (c)(2)  of  §  987.112a 
provides  similar  requirements  for  FP 
dates.  FP  dates  are  marketable  whole 
dates  acquired  by  one  handler  firom 
another  handler  that  are  certified  as 
meeting  the  same  grade  and  size 
requirements  for  DAC  dates,  with  the 
exception  of  moisture  requirements  and 
applicable  identification  requirements. 
Cunendy,  FP  dates  must  also  meet  the 
requirements  for  U.S.  Grade  B  as 
specified  in  the  Standards,  except  for 
moisture. 

Section  987.112a  also  specifies 
requirements  for  the  remaining  two 
oudet  categories  of  dates— export  and 
product.  Except  for  some  minor 
di^rences  stated  in  the  section,  export 
and  product  dates  must  meet  the 
requirements  for  U.S.  Grade  C  as 
specified  in  the  Standards. 

At  its  meeting  on  October  31, 1996, 
the  committee  reconunended  increasing 
the  CTurent  tolerance  for  individual, 
whole  E)eglet  Noor  dates  weighing  less 
than  6.5  grams  from  10  to  15  percent  to 
be  handled  in  the  DAC  and  FP  ouUet 
categories.  The  committee  also 
recommended  that  this  relaxation  be  in 
effect  through  October  31, 1997.  This 
would  allow  the  rule  to  be  in  effect  for 
the  remainder  of  the  1996-97  season, 
which  ends  on  September  30,  plus  an 
additional  month.  By  the  end  of  October 
1997,  as  prescribed  under  the  order,  the 
committee  is  required  to  meet  and 
review  its  marketing  policy  for  the  next 
season.  Five  committee  members  voted 
for  this  change,  three  voted  against,  and 
one  abstained. 

In  its  deliberations,  the  committee 
commented  that  the  average  fruit  size 
for  the  1996-97  crop  is  expected  to  be 
much  smaller  this  season  than  in  recent 
years,  primarily  due  to  the  hot,  dry 
spring.  Increasing  the  tolerance  firom  10 
to  15  percent  for  dates  weighing  less 
than  6.5  grams  should  allow  a  greater 
quantity  of  Deglet  Noor  dates  which  are 
of  good  quahty  but  weigh  less  than  6.5 
grams  to  meet  die  requirements  for  DAC 
and  FP  dates.  Currently,  the  industry 
average  of  the  number  of  dates  packed 
per  poimd  is  60.  The  additional  five 
percent  tolerance  for  undersize  dates 
would  allow  handlers  to  include 
approximately  twO  additional  smaller 
dates  per  pound,  bringing  the  average 
total  number  of  dates  packed  per  pound 
to  62.  Thus,  more  of  the  crop  would  be 
utiUzed  as  whole  dates  domestically 
and  in  Canada. 

The  committee  estimates  total  1996- 
97  marketable  date  shipments  at  33.5 
million  pounds.  Of  that  amount,  Deglet 
Noor  shipments  are  estimated  at 
approximately  32.4  million  poimds. 


with  about  15  million  poimds  likely  to 
meet  the  current  requirements  for  DAC 
and  FP  dates.  According  to  the 
committee,  increasing  the  tolerance 
from  10  to  15  percent  shoidd  allow 
about  three  to  five  percent  more  Deglet 
Noor  dates  to  meet  the  DAC  and  FP 
requirements,  or  between  450,000  and 
750,000  pounds.  Making  more  Deglet 
Noor  dates  of  satisfactory  quality 
available  for  sale  domestically  and  in 
Canada  would  provide  for  maximum 
utilization  of  the  1996-97  crop,  thereby 
benefiting  producers,  handlers,  and 
consimiers. 

The  three  committee  members  who 
opptosed  the  reconunendation  believe 
that  the  overall  quality  of  dates  packed 
would  be  decreased  if  smaller  finiit  is 
allowed  to  meet  the  requirements  for 
DAC  and  FP  dates.  However,  other 
conunittee  members  commented  that 
the  smaller  size  dates  would  still  have 
to  meet  all  of  the  other  characteristics 
DAC  and  FP  dates  must  already  meet. 
Thus,  consumers  would  continue  to 
receive  good  quality  whole  dates  with 
only  a  slight  increase  in  the  mmiber  of 
smaller  size  dates.  In.addition,  the 
majority  of  committee  members  believe 
that  this  change  would  only  affect  about 
three  to  five  percent  of  the  Deglet  Noor 
shipments  that  are  expected  to  meet 
DAC  and  FP  requirements. 

Pursuant  to  requirements  set  forth  in 
the  Regulatory  FlexibiUty  Act  (RFA),  the 
Agricidtural  Miirketing  Service  (AMS) 
has  considered  the  economic  impact  of 
this  action  on  small  entities. 
Accordingly,  AMS  has  prepared  this 
initial  regulatory  flexibility  analysis. 

The  purpose  of  the  RFA  is  to  nt 
regulatory  actions  to  the  scale  of 
business  subject  to  such  actions  in  order 
that  small  businesses  will  not  be  unduly 
or  disproportionately  burdened. 
Mariieting  orders  issued  pursuant  to  the 
Act,  and  rules  issued  thereunder,  are 
unique  in  that  they  are  brought  about 
through  group  action  of  essentially 
small  entities  acting  on  their  own 
behalf.  Thus,  both  statutes  have  small 
entity  orientation  and  compatibilitv. 

There  are  approximately  15  handlers 
of  California  dates  who  are  subject  to 
regulation  vmder  the  marketing  order 
and  approximately  135  date  producers 
in  the  regulated  area.  Small  agricultural 
service  firms  have  been  defined  by  the 
Small  Business  Administration  (13  CFR 
121.601)  as  those  having  annual  receipts 
of  less  than  $5,000,000,  and  small 
agricultural  producers  are  defined  as 
those  having  aimual  receipts  of  less  than 
$500,000. 

Last  year,  as  a  percentage,  about  75 
percent  of  the  handlers  shipped  imder 
4  million  pounds  of  dates  and  25 
percent  shipped  ovw  4  million.  Using 


an  average  f.o.b.  price  of  $1 .12  per 
pound,  about  75  percent  of  date 
handlers  could  be  considered  small 
busii^esses  under  ^A's  definition  and 
about  25  percent  of  the  handlers  could 
be  considered  large  businesses.  The 
majority  of  handlers  and  producers  of 
CaUfbmia  dates  may  be  classified  as 
small  entities. 

This  proposal  would  revise  size 
requirements  currently  prescribed  for 
the  Deglet  Noor  variety  of  dates  under 
§  987.112a  of  the  California  date 
mariceting  order.  Deglet  Noor  dates  from 
the  1996-97  <3op  are  smaller  in  size  and 
weight  than  normal,  due  to  extremely 
high  temperatures  experienced  last 
spring  in  the  production  area.  The 
committee  recommended  increasing  the 
current  tolerance  for  individual,  whole 
Deglet  Noor  dates  weighing  less  than  6.5 
grams  (the  prescribed  minimum)  from 
10  to  15  percent,  to  make  a  larger 
quantity  of  the  1996-97  crop  available 
for  sale  domestically  and  in  Canada,  and 
is  expected  to  benefit  producers, 
hancUers,  and  consumers.  This  nUe 
woidd  be  in  effect  through  October  31. 
1997. 

At  the  meeting,  the  committee 
discussed  the  impact  of  this  change  on 
handlers  and  producers  in  terms  of  cost 
Handlers  and  producers  receive  higher 
returns  for  dates  that  meet  DAC  and  FP 
requirements.  As  previously  mentioned, 
dates  sold  as  DAC  or  FP  must  meet  the 
requirements  for  U.S.  Grade  B  dates 
(with  the  excepticHi  of  moisture  for  FP 
dates)  as  specified  in  the  Standards  and 
dates  sold  in  other  outlet  categories 
such  as  product  and  export  must  meet 
requirements  specified  for  U.S.  Grade  C 
dates.  According  to  industry  members, 
handlers  receive  about  ^.50  per  pound 
more  for  U.S.  Grade  B  dates  than  U.S.  * 
Grade  C,  and  growers  receive  about  $.30 
more  per  pound  more  for  U.S.  Grade  B 
dates. 

In  addition,  as  previously  mentioned, 
1996-97  marketable  Deglet  Noor 
shipments  are  estimated  to  be 
approximately  32.4  million  poimds.  of 
which  about  15  million  pounds  should 
meet  DAC  and  FP  requirements.  If,  as 
the  committee  anticipates,  increasing 
the  tolerance  for  smaller  size  fruit 
would  impact  about  three  to  five 
percent  of  the  crop,  this  change  would 
allow  between  about  450,000  and 
750,000  pounds  more  Deglet  Noor  dates 
to  be  sold  as  DAC  and  FP  dates.  With 
a  net  increase  to  handlers  and  producers 
of  about  $.50  per  pound  and  $.30  per 
pound,  respectively,  for  U.S.  Grade  B 
dates,  the  proposed  change  coidd  mean 
an  increase  in  total  net  returns  of 
$225,0O0-n$375,0O0  for  all  handlers  and 
$135,000-5225,000  for  all  producere. 
The  benefits  for  this  rule  are  not 


64640 Federal  Regiater  /  Vol.  61,  No.  236  /  Friday.  December  6,  1996  /  Proposed  Rules 


expected  to  be  disproportionately 
greater  or  less  for  small  handlers  or 
producers  than  for  larger  mtities. 

The  committee  disdossed  alternatives 
to  this  change,  including  not  increasing 
the  tolerance  at  all,  as  well  as  increasing 
the  toimance  by  10  percent  rather  than 
five  percent.  While  only  a  small  amount 
of  the  crop  is  expected  to  be  affscted  by 
increasing  the  tolerance,  the  committee 
believes  that  an  increase  would  benefit 
producers  and  handlers  with  smaller 
fruit  this  season.  The  committee 
considered  increasing  the  tolerance 
from  10  to  20  percent  but  believed  that 
this  could  put  too  much  smaller  size 
fruit  on  the  market.  In  addition, 
committee  members  commented  that 
the  tolerance  was  increased  by  five 
percent  during  the  1992-93  season  and 
in  prior  seasons  because  of  similar 
problems  of  an  abundance  of  small  size 
fruit  due  to  hot  temperatures,  and  that 
the  five  percent  increase  was 
satisfactory.  Thus,  the  majority  of 
committee  members  agreed  that  the 
tolerance  for  the  size  of  Deglet  Noor 
dates  should  be  increased  from  10  to  15 
percent  through  October  31, 1997. 

This  proposed  rule  would  relax  size 
reqiurements  under  the  date  marketing 
order.  Accordingly,  this  action  would 
not  impose  any  additional  reporting  or 
recordkeeping  requirements  on  eithw 
small  or  large  date  hanBI&rs.  As  with  all 
Federal  marketing  order  programs, 
reports  and  forms  are  periodically 
reviewed  to  reduce  information 
requirements  and  duplication  by 
indust^  and  public  sector  agencies. 

The  Department  has  not  identified 
any  relevant  Federal  rules  that 
duplicate,  overlap  or  conflict  with  this 
proposed  rule.  However,  as  previously 
stated,  DAC  and  FP  dates  must  meet  the 
requirements  for  U.S.  Grade  B,  as 
specified  in  the  U.S.  Standards  for 
Grades  of  Dates  (7  CFR  52.1001  through 
52.1011)  issued  under  the  Agricultural 
Marketing  Act  of  1946  (7  U.S.C.  1621 
through  1627).  Standards  issued  under 
the  Agricultural  Marketing  Agreement 
Act  of  1946  are  voluntary. 

In  addition,  the  committee's  meeting 
was  widely  publicized  throughout  the 
date  industry  and  all  interested  persons 
were  invited  to  attend  the  meeting  and 
participate  in  committee  deliberations 
on  all  issues.  Like  all  committee 
meetings,  the  October  31,  1996,  meeting 
was  a  public  meeting  and  all  entities, 
both  large  and  small,  were  able  to 
express  views  on  this  issue.  The 
committee  itself  is  composed  of  nine 
members,  of  which  six  are  handlers/ 
producers  and  three  are  producers  only, 
the  majority  of  whom  are  small  entities. 
Finally,  interested  persons  are  invited  to 
submit  information  on  the  regulatory 


and  informational  impacts  of  this  action 
on  small  businesses. 

A  15-day  comment  period  is  provided 
to  allow  interested  persons  to  rssptHid 
to  this  proposal.  Fifteen  days  is  deemed 
appropriate  because  this  rule  would 
need  to  be  in  place  as  soon  as  possible 
since  handlers  are  already  shipping 
dates  from  the  199&-97  crop.  All  written 
commmts  timely  received  will  be 
considered  before  a  final  determination 
is  made  on  this  matter. 

List  of  Sobjects  in  7  CFR  Part  987 

Dates,  Marketing  agn«EEl6nts,  '.  . . 

Reporting  and  recordkeeping 
requirements. 

For  the  reasons  set  forth  in  the 
preamble,  7  CFR  part  987  is  proposed  to 
be  amended  as  follows: 

1.  The  authority  citation  for  7  CFR 
part  987  continues  to  read  as  follows: 

Authorttj:  7  U.S.C  601-674. 

PART  987— DOMESTIC  DATES 
PRODUCED  OR  PACKED  IN 
RIVERSIDE  COUNTY.  CALIFORNIA 

S  987.1 12a    [Amended] 

2.  In  §  987.112a.  paragraphs  (b)(2)  and 
(c)(2).  the  words  "December  29, 1992, 
and  ending  October  31, 1993,"  are 
removed  and  the  words  "(Insert  date 
one  day  after  final  rule  is  published  in 
the  Federal  Register],  and  ending 
October  31, 1997,"  are  added  in  their 
place.  ,.„. .   ^ 

Dated:  December  2, 1996. 
Robert  C  Kaaa&y, 

Director,  Fhiit  and  Vegetable  Division. 

[FR  Doc.  96-31163  Filed  12-0&-g6:  8:45  am] 
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7  CFR  Part  1205 
[CH-e«-008] 

Cotton  Research  and  Promotion 
Program:  betermination  of  Sign-up 
Ellgit>illty,  and  Procedure  for  the 
Conduct  of  a  Sign-up  Period  for 
Determination  of  Whether  to  Conduct  a 
Referendum  Regarding  the  1990 
Amendments  to  the  Cotton  Research 
and  Promotion  Act 

agency:  Agricultural  Marketing  Service. 

USDA. 

ACTION:  Proposed  rule. 

SUKMARV:  This  proposed  rule 
establishes  procedures  for  the  conduct 
of  a  sign-up  period  during  which 
eligible  cotton  producers  and  importers 
would  be  offered  the  opportimity  to 
request  a  continuance  referendum  on 
the  1991  amendments  to  the  Cotton 
Research  and  Promotion  Order  (Order). 


Producers  would  be  provided  the 
opportimity  to  sign-up  to  request  a 
referendum  in  person  at  the  Farm 
Services  Agency  (FSA)  office  that  serves 
the  county  where  their  form  is  located. 
All  known  and  eligible  importers  would 
be  mailed  information  about  the  sign-up 
period,  along  with  a  written  request 
form  that  those  persons  who  favor  the 
conduct  of  a  continuance  referendum 
may  complete  and  return  to  USDA. 
DATES:  Comments  must  be  received  by 
December  23, 1996. 

ADDRESSES:  Comments  may  be  mailed  to 
-USDA.  AMS,  Cotton  Division.  Stop 
0224. 1400  Independence  Avenue  S.W., 
Washington,  D.C.  20250-0224. 
Comments  will  be  made  available  for 
public  inspection  from  8:00  a.m.  to  4:00 
p.m.,  Monday  through  Friday,  at  this 
address. 

FOR  FURTHER  INFORMATION  CONTACT: 
Craig  Shackelford,  Chief,  Cotton 
Research  and  Promotion  Staff, 
telephone  number  (202)  720-2259. 
facsimile  (202)  690-1718. 

SUPPLEMENTARY  INFORMATION: 

Regulatory  Impact  Analjrsis 

Executive  Orders  12866  and  12988;  the 
Regulatory  Flexibility  Act  and  the 
Paperwork  Reduction  Act 

Tliis  rule  has  been  determined  to  be 
"not  significant"  for  piuposes  of 
Executive  Order  12866,  and  therefore 
has  not  been  reviewed  by  the  Office  of 
Management  and  Budget  (OMB). 

This  rule  has  been  reviewed  under 
Executive  Order  12988,  Civil  Justice 
Reform.  It  is  not  intended  to  have 
retroactive  effect.  This  rule  would  not 
preempt  state  or  local  laws,  regulations, 
or  policies,  unless  they  present  an 
irreconcilable  conflict  with  this  rule. 

The  Act  provides  that  administrative 
proceedings  must  be  exhausted  before 
parties  may  file  suit  in  court.  Under 
Section  12  of  the  Act,  any  person 
subject  to  an  order  may  file  with  the 
Secretary  a  petition  stating  that  the 
order,  any  provision  of  the  order,  or  any 
obligation  imposed  in  coimection  with 
the  order,  is  not  in  accordance  with 
laws,  and  requesting  a  modification  of 
the  order  or  an  exemption  therefiom. 
Such  persons  are  given  the  opportunity 
for  a  hearing  after  which  the  Secretary 
shall  issue  a  ruling  on  the  petition.  The 
Act  provides  that  the  District  Court  of 
the  United  States  in  any  district  where 
the  petitioner  resides,  or  where  the 
petitioner's  principal  place  of  business 
is  located,  has  jurisdiction  to  review  the 
Secretary's  ruling,  provided  that  the 
petitioner  files  a  complaint  for  that 
purpose  within  20  days  from  the  date  of 
the  issuance  of  the  Secretary's  ruling. 
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Pursuant  to  requirements  set  forth  in 
the  Regulatory  Flexibility  Act  (RFA)  I5 
U.S.C.  601  et  seq.],  the  Administrator. 
Agricultiiral  Marketing  Service  (AMS). 
has  considered  the  economic  effect  oi 
this  action  on  small  entities  and  has 
determined  that  its  implementation  will 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small 
businesses. 

The  majority  of  producers  and 
importers  subject  to  the  Order  are  small 
businesses  imder  the  criteria  estabUshed 
by  the  Small  Btisiness  Administration. 

Only  those  eligible  persons  who  are  in 
favor  of  conducting  a  referendum  would 
need  to  participate  in  the  sign-up 
period.  Of  the  46,220  valid  ballots 
received  in  the  1991  referendum, 
27,879,  or  60  percent,  favored  the 
amendments  to  the  Order,  and  18,341, 
or  40  percent,  opposed  the  amendments 
to  the  Order.  This  proposed  rule  will 
provide  to  those  persons  who  are 
against  the  continuance  of  the  Order 
amendments  an  opportunity  to  request 
a  continuance  referendum. 

The  eligibility  and  participation 
requirements  set  forth  in  this  proposed 
rule  are  substantially  the  same  as  the 
rules  that  estabUshed  the  eligibility  and 
participation  requirements  for  the  1991 
referendimi. 

These  proposed  sign-up  procedures 
would  not  impose  a  substantial  burden 
or  have  a  significant  impact  on  persons 
subject  to  the  Order,  because 
participation  is  not  mandatory,  not  all 
persons  subject  to  the  Order  are 
expected  to  participate,  and  USDA  will 
determine  producer  and  importer 
eligibility. 

m  compliance  with  OMB  regulations 
[5  CFR  Part  1320].  which  implement  the 
Paperwork  Reduction  Act  (ERA)  {44 
U.S.C.  3501  et  seq.],  the  information 
collection  requirements  contained  in  7 
CFR  1205  have  been  previously 
approved  by  OMB  and  were  assigned 
control  number  0581-0093. 

A  15-day  comment  period  is 
determined  to  be  appropriate  because 
these  proposed  eligibility  and 
participation  requirements  are 
substantially  the  same  as  the  eligibility  , 
and  participation  that  were  used  in 
previous  referenda,  and  participation  is 
volimtary. 

Background 

Following  the  July  1991  referendimi, 
AMS  implemented  amendments  to  the 
Order.  These  amendments  provided  for: 
(1)  Importer  representation  on  the 
Cotton  Board  by  an  appropriate  nvunber 
of  persons,  to  be  determined  by  the 
Secretary,  who  import  cotton  or  cotton 
products  into  the  U.S.,  and  whom  the 
Secretary  selects  from  nominations 


submitted  by  importer  organizations 
certified  by  the  Secretary;  (2) 
assessments  levied  on  imported  cotton 
and  cotton  products  at  a  rate  determined 
in  the  same  manner  as  for  U.S.  cotton: 

(3)  increasing  the  amount  the  Secretary 
can  be  reimbursed  for  the  conduct  of  a 
referendimi  from  $200,000  to  $300,000; 

(4)  reimbursing  government  agencies 
that  assist  in  administering  the 
collection  of  assessments  on  imported 
cotton  and  cotton  products;  and  (5) 
terminating  the  ri^t  of  producers  to 
donand  a  refund  of  assessments. 

On  Oct(^)er  8, 1996,  in  accordance 
with  the  Act,  USDA  issued  a 
determination,  (61  FR  52772),  based  on 
a  review  report  of  the  Cotton  Research 
and  Promotion  Program,  not  to  conduct 
a  referendimi  regarding  the  1991 
amendments  to  the  Order.  Because  the 
review  report  noted  that  certain  program 
participants  were  in  favor  of  conducting 
a  referendum,  USDA  is  proposing  to 
provide  an  opportimity  for  all  eligible 
persons  to  request  the  conduct  of  a 
continuance  referendum  on  the  1991 
amendments  by  making  such  a  request 
during  a  sign-up  period. 

The  sign-up  period  woidd  be 
provided  for  all  eligible  producers  and 
im{>orters  in  accordance  with  section 
8(c)2  of  the  Act.  Cotton  producers 
would  be- provided  the  opportunity  to 
sign-up  to  request  a  continuance 
referendum  in  person  at  the  PSA  office 
that  serves  the  coimty  where  their  farm 
is  located. 

USDA  woidd  mail  sign-up 
information,  including  a  written  request 
form,  to  all  known,  eligible,  cotton 
importers.  Importers  who  favor  the 
conduct  of  a  continuance  referendum 
would  return  their  signed  request  forms 
to  USDA.  FSA,  DAPDFO,  STOP  0539, 
Attention:  WilUam  A.  Brovra,  Box  2415, 
Room  3096-s,  1400  Independence  Ave. 
S.W.,  Washington,  D.C.,  20250-0539. 

Importers  wno  do  not  receive  a 
request  form  in  the  mail  by  February  1, 
1997,  and  who  meet  the  eUgibiUty 
requirements  to  participate  in  the  sign- 
up, may  submit  a  written,  signed, 
request  for  a  continuance  referendimi. 
Such  request  must  be  accompanied  by 
a  copy  of  a  U.S.  Customs  form  7501 
showing  payment  of  a  cotton  assessment 
for  calendar  year  1995.  Requests  and 
supporting  documentation  should  be 
mailed  to  USDA,  FSA.  DAPDFO,  STOP 
0539,  Attention:  William  A.  Brown,  Box 
2415,  Room  3096-s,  1400  Independence 
Ave.  S.W.,  Washington,  D.C.  20250- 
0539. 

The  sign-up  period  would  be  from 
January  15, 1997,  through  April  14, 
1997.  The  October  8, 1996,  Federal 
Register  notice  (61  FR  52773)  stated  that 
the  sign-up  period  would  be  fiom 


November  25, 1996,  through  February 
22, 1997.  USDA  has  changed  the  sign- 
up to  January  15, 1997,  through  April 
14, 1997,  to  allow  USDA  to  better 
prepare  for  the  sign-up  period. 

Section  8(c)2  of  the  Act  requires  that 
if  the  Secretary  determines,  based  on  the 
results  of  the  sign-up,  that  at  least  10 
percent  (4,622)  or  more  of  the  number 
of  cotton  producers  and  importers  that 
voted  in  the  1991  referendum  request  a 
continuance  referendum  on  the  1991 
amendments,  such  a  referendum  will  be 
held  within  12  months  after  the  end  of 
the  sign-up  period.  In  counting  such 
requests,  however,  not  more  than  20 
percent  may  be  from  producers  from 
any  one  state  or  from  importers  of 
cotton. 

For  example,  when  counting  the 
requests,  AMS  Cotton  Division  would 
determine  the  total  number  of  valid 
requests  from  all  cotton-producing 
states  and  irom  importers.  No  more  than 
20  percent  of  the  total  requests  will  be 
counted  fiom  any  one  state  or  from 
importers  toward  reaching  the  10 
percent  or  4.622  total  signatures 
required  to  call  for  a  referendum. 

If  the  Secretary  determines  that  fewer 
than  10  percent  of  the  number  of 
producers  and  importers  who  voted  in 
the  most  recent  referendum  do  not  favor 
a  continuance  referendum,  no 
referendum  will  be  held. 

This  proposed  rule  would  add  a  new 
subpart  to  estabUsh  procedures  for  use 
during  the  sign-up  period,  and  these 
procedures  would  be  in  effect  only  for 
the  duration «f  the  sign-  up  period. 

List  of  Subjects  in  7  CFR  Part  1205 

Advertising,  Agricultural  research. 
Cotton,  Marketing  agreements, 
Reporting  and  recordkeeping 
requirements. 

For  the  reasons  set  forth  in  the 
preamble,  it  is  proposed  that  Title  7, 
chapter  XI  of  the  Code  of  Federal 
Regulations  be  amended  as  follows: 

PART  1205-COTTON  RESEARCH 
AND  PROMOTION 

1.  In  Part  1205,  a  new  subpart  is 
added  to  read  as  follows: 


Subpart— Procedures  for  Condnct  of  Sign-n 

Pflriod 

Definitioiis 

Sec 

1205.10 

Act 

1205.11 

Adnuoistrator. 

1205.12 

Cotton. 

1205.13 

Upland  cotton. 

1205.14 

Department. 

1205.15 

Fann  Service  Agency. 

1205.16 

Order. 

1205.17 

Person. 

1205.18 

Producer. 
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1205.19  Importer. 

1 205. 20  Representative  period. 

1205.21  Secretary. 

1205.22  State. 

1205.23  United  States. 

ProcsduTH 

1205.24  General. 

1205.25  Supervision  of  sign-up  period. 

1205.26  Eligibility. 

1205.27  Participation  in  the  tign-up  period. 

1205.28  Qninting. 

1205.29  Rspocting  results. 

1205.30  In^ructions  and  fonns. 
Authority:  7  U.S.(;  2101-2118 

Definitions 

f1206.10    Act 

The  term  Act  means  the  Cotton 
Research  and  Promotion  Act,  as 
amended  [7  U.S.C  2101-2118;  Public 
Law  89-502.  80  Stat.  279,  as  amended]. 

f  1206.11    Adminlstralor. 

The<term  Administrator  means  the 
Administrator  of  the  Agricultural 
Marketing  Service,  or  any  officer  at 
employee  of  USDA  to  whom  authority 
has  been  delegated  to  act  in  the 
Administrator's  stead. 

S  1206.12    Cotton. 

The  term  cotton  means  all  Upland 
cotton  harvested  in  the  United  States 
and  all  imports  of  Upland  cotton, 
including  the  Upland  cotton  content  of 
products  derived  thereof.  The  term 
cotton  does  not  include  imported  cotton 
for  which  the  assessment  is  less  than  the 
de  minimis  assessment  established  by 
regulations. 

f  1206.13    Upland  cotton. 

The  term  Upland  cotton  means  all 
cultivated  varieties  of  the  species 
Gossypium  hirsutum  L 

§1206.14    OepartmenL 

The  term  Department  means  the  U.S. 
Department  of  Agriculture. 

1 1206.15  Fann  Service  Agency. 
The  term  Farm  Service  Agency — 

formerly  Agricultural  Stabilization  and 
Conservation  Service  (ASCS) — also 
referred  to  as  "PSA,"  means  the  Farm 
Service  Agency  of  the  Department 

11206.16  Order. 

The  term  Order  means  the  Cotton 
Research  and  Promotion  Order. 


S1206.17 

The  term  person  means  any 
individual  18  years  of  age  or  older,  or 
any  partnership,  corporation, 
association,  or  any  other  entity. 

f  1206.18    Producer. 

The  term  producer  means  any  person 
who  shards  in  a  cotton  crop,  or  in  the 


proceeds  thereof,  as  an  owner  of  the 
farm,  cash  tenant,  landlord  of  a  share 
tenant,  share  tenant,  or  sharecropper. 

§1206.19    Importtr 

The  term  importer  means  any  person 
who  enters,  or  withdraws  from 
warehouse,  cotton  for  consumption  in 
the  customs  territory  of  the  United 
States,  and  the  term  import  means  any 
such  entry.  "*. 

§1206.20    Repreeentative  period. 

The  term  representative  period  means 
the  1995  calendar  year. 


§1206,21 

The  torn  Secretary  means  the    .< 
Secretary  of  Agriculture  of  the  United 
States,  or  any  other  officer  or  employee 
of  the  Department  to  whom  authority 
has  been  delegated  to  act  in  the 
Secretary's  stead. 

§1206.22    State.  ;.       *: 

The  term  State  means  each  of  the  50 
states. 

§1206.23    United  States.     -^ 

The  term  United  States  means  the  50 
states  of  the  United  States  of  America. 

Procedores 


§1205.24 

A  sign-up  period  will  be  conducted  to 
determine  whether  eligible  producers 
and  importers  favor  the  conduct  of  a 
referendum  on  the  continuance  of  the 
1991  amendments  to  the  Order. 

(a)  If  the  Secretary  determines,  based 
on  the  results  of  the  sign-up  period,  that 
at  least  10  percent  (4,622)  or  more  of  the 
number  of  cotton  producers  and 
importers  who  voted  in  the  1991 
referendimi  request  the  conduct  of  a 
continuance  referendum  on  the  1991 
Order  amendments,  a  referendum  will 
be  held  within  12  months  after  the  end 
of  the  sign-up  period.  Not  more  than  20 
percent  of  the  total  requests  coimted 
toward  the  10  percent  figure  may  be 
frtjm  producers  from  any  one  state  or 
from  importers  of  cotton. 

(b)  If  the  Secretary  determines  that 
fewer  than  10  percent  (4,622)  of  the 
number  of  producers  and  importers  who 
voted  in  the  1991  referendum  do  not 
favor  a  continuance  referendiun,  no 
referendum  will  be  held. 

§  1206.26    Supervision  of  sign-up  period. 

The  Administrator  shall  be 
responsible  for  conducting  the  sign-up 
period  in  accordance  with  this  subpart. 

§1206.26    £llgibHity. 

Only  persons  who  meet  the  eligibility 
requirements  in  this  subpart  may 
participate  in  the  sign-up  period.  No 


person  is  entitled  to  sign-up  more  than 
once. 

(a)  Except  as  set  forth  in  (Mtragraphs 
(b)  and  (c)  of  this  section,  the  following 
persons  are  eligible  to  request  the 
conduct  of  a  continuance  referendum: 

(1)  any  person  who  was  engaged  in 
the  production  of  Upland  cotton  during 
calendar  year  1995;  and 

(2)  any  person  who  was  an  importer 
of  Upland  cotton  and  imported  Upland 
cotton  in  excess  of  the  de  mJnimJi 
assessment  value  of  $2.00  per  line  item 
entry  during  calendar  year  1995. 

(b)  A  general  partnership  is  not 
eligible  to  request  a  continuance 
referendum,  however,  the  individual 
partners  of  an  eUgible  general 
partnership  are  each  entitled  to  submit 
a  request. 

(c)  Where  a  group  of  individuals  is 
engaged  in  the  production  of  Upland 
cotton  under  the  same  lease  or  cropping 
agreement,  only  the  individual  or 
individuals  who  signed  or  entered  into 
the  lease  or  cropping  agreement  are 
eligible  to  participate  in  the  sign-up 
period.  Individuals  who  are  engaged  in 
the  production  of  Upland  cotton  as  joint 
tenants,  tenants  in  common,  or  owners 
of  community  property,  are  each 
entitled  to  submit  a  request  if  they  share 
in  the  proceeds  of  the  required  crop  as 
owners,  cash  tenants,  share  tenants, 
sharecroppers  or  landlords  of  a  fixed 
rent,  standing  rent  or  share  tenant. 

(d)  An  officer  or  authorized 
representative  of  a  qualified  corporation 
or  associatitin  may  submit  a  request  on 
behalf  of  that  corporation  or  association. 

(e)  A  guardian,  administrator, 
executor,  or  trustee  of  any  qualified 
estate  or  trust  may  submit  a  request  on 
behalf  of  that  estate  or  trust. 

(f)  An  individual  may  not  submit  a 
request  on  behalf  of  another  individuaL 

§1206.27    Participatton  In  ttw  sign-up 


The  sign-up  pwiod  will  be  from 
January  15, 1997,  through  April  14, 
1997.  Those  persons  who  favor  the 
conduct  of  a  continuance  referendum 
and  who  wish  to  request  that  USDA 
conduct  such  a  referendiun  may  do  so 
by  submitting  such  request  in 
accordance  with  this  section.  All 
requests  must  be  received  by  the 
appropriate  USDA  office  by  April  14, 
1997. 

(a)  Before  the  sign-up  period  begins, 
FSA  shall  establish  a  list  of  known, 
eligible.  Upland  cotton  producers  at 
each  county  office  serving  coimties 
where  cotton  is  produced,  and  shall  also 
establish  a  list  of  known,  eligible 
Upland  cotton  importers. 

(b)  Before  the  start  of  the  sign-up 
period,  USDA  shall  mail  a  request  form 


u— 
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to  each  known,  eligible,  cotton  importer. 
Importers  who  wish  to  request  a 
referendum  and  who  do  not  receive  a 
request  form  in  the  mail  by  February  1. 
1997,  may  participate  in  the  sign-up 
period  by  submitting  a  signed,  written, 
request  for  a  continuance  referendum, 
along  with  a  copy  of  a  U.S.  Customs 
form  7501  showing  payment  of  a  cotton 
assessment  for  calendar  year  1995. 
Importers  must  submit  their  requests 
and  supporting  documents  to  USDA, 
FSA,  DAPDFO,  STOP  0539,  Attention: 
William  A.  Brown,  P.O.  Box  2415,  Room 
3096-s,  1400  Independence  Ave.  S.W.. 
Washington,  D.C.,  20250-0539.  All 
requests  and  supporting  documraits 
must  be  received  by  the  appropriate 
FSA  office  by  April  14, 1997. 

(c)  Producers  must  request  a 
continuance  referendum  by  signing  up 
in  person  at  the  coimty  FSA  office  that 
serves  the  county  where  the  producer's 
farm  is  located.  A  producer  who  wishes 
to  request  a  referendimi  and  whose 
name  does  not  appear  on  the  cotton 
producer  list  at  the  appropriate  county 
FSA  office  may  participate  in  the  sign- 
up period  by  submitting  a  signed, 
written,  request  for  a  continuance 
referendum,  along  with  a  copy  of  a  sales 
receipt  for  cotton  produced  during  1995. 
All  requests  and  supporting 
documentation  must  be  received  by  the 
appropriate  FSA  office  by  ^ril  14, 
1997. 

11206.28    Counting.     ' 
.   County  FSA  offiqes  and  FSA,  Deputy 
Administrator  for  Program  Delivery  and 
Field  Operations  (DAPDFO),  shall  begin 
counting  requests  no  later  than  April  15, 
1997.  FSA  ^all  determine  the  number 
of  eligible  persons  who  favor  the 
conduct  of  a  continuance  referendum. 

$1206.29    Reporting  rwulta. 

(a)  Each  county  FSA  office  shaU 
prepare  and  transmit  to  the  state  FSA 
office,  by  April  23, 1997,  a  written 
report  of  the  number  of  eligible 
producers  who  requested  the  conduct  of 
a  referendimi.  and  the  number  of 
ineligible  persons  who  made  requests. 

(b)  DAPDFO  shall  prepare,  by  April 
23, 1997,  a  written  report  of  the  number 
of  eligible  importers  who  requested  the 
conduct  of  a  referendum,  and  the 
number  of  ineUgible  persons  who  made 
requests. 

(c)  Each  state  FSA  office  shall,  by 
April  30, 1997,  forward  all  county 
reports,  and  DAPDFO  shall,  by  April  30, 
1997,  forward  its  report  of  importer 
requests,  to  the  Director,  Cotton 
Division,  AMS.  STOP  0224, 1400 
Indepmdence  Avenue,  SW, 
Washington,  D.C,  20250-0224. 


(d)  The  Chief  of  the  Research  and 
Promoticm  Staff,  Cotton  Division,  shall 
prepare  a  report  of  the  requests 
received,  including  the  number  of 
eligible  persons  who  requested  the 
conduct  of  a  referendum,  and  the 
nundier  of  ineligible  persons  who  made 
requests,  to  the  Director  of  the  Cotton 
Division,  and  shall  maintain  one  copy  of 
the  report  where  it  will  be  available  for 
public  inspection  for  a  period  of  5  years 
following  the  end.  of  the  sign-up  period. 

(e)  The  Direct«yif  the  Cotton  Divisicm 
shall  prepare  and  submit  to  the 
Secretary  a  report  of  the  results  of  the 
sign-up  period.  The  Secretary  will 
conduct  a  referendum  if  requested  by  10 
percent  or  more  of  the  number  of  cotton 
producers  and  importers  voting  in  the 
most  recent  (July  1991)  referendum,  but 
not  more  than  20  percent  of  the  total 
requests  counted  toward  the  10  percent 
figure  may  be  from  producers  in  any  one 
state  or  from  importers  of  cotton.  The 
Secretary  shall  aimoimce  the  results  of 
the  sign-up  period  in  a  separate  notice 
in  the  Federal  Register. 

$  1206.34    Instructions  and  forms. 

The  Administrator  is  hereby 
authorized  to  prescribe  additional 
instructions  and  forms  consistent  with 
the  provisions  of  this  subpart  to  govern 
conduct  of  the  sign-up  period. 

Dated:  December  3, 1996. 
Lon  Hatamiya, 
Administrator^ 
[FR  Doc.  96-31144  Filed  12-5-96;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 


14CFRPart39 

(Docket  No.  9e-NM-131-AOI 

R1N2120^AA«4 

Alrworthlnsss  DirscUves;  Jetstream 
Model  4101  Airplanes 

AGENCY:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Notice  of  proposed  rulemaking 
(NPRM).  

SUMMARY:  This  document  proposes  the 
adoption  of  a  new  airworthiness 
directive  (AD)  that  is  applicable  to 
certain  Jetstream  Model  4101  airplanes. 
This  proposal  would  require  the 
replacement  of  weight  liiaiitation 
placards  in  the  aft  main  baggage  bay  and 
in  the  aft  right  stowage  compartment 
with  new  placards  indicatii^  loww 
TnaTrimiim  weight  limits.  It  would  also 
require  a  revisicm  of  the  Airplane  Flight 


Manual  to  delete  references  to  the 
current  higher  weight  limits  for  these 
areas.  This  proposal  is  prompted  by  a 
report  indicating  that  existing  wei^t 
limitations  could  result  in  ^lure  of  the 
front  bulkhead  of  the  aft  main  baggage 
bay  and  doors  of  the  aft  right  stowage 
compartment  during  emergency 
dynamic  landing  conditions.  The 
actions  specified  by  the  proposed  AD 
are  intended  to  prevent  this  bilure, 
which  consequently  could  result  in 
injury  to  passengers  and  flight  crew,  and 
hinder  evacuation  of  the  airplane 
through  the  exit  adjacent  to  this 
bulkhead. 

DATES:  Commmits  must  be  received  by 
January  21, 1997. 
ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  ANM-103, 
Attention:  Rules  Docket  No.  96-I^IM- 
131-AD,  1601  Lind  Avenue,  SW., 
Renton.  Washington  98055-4056. 
Comments  may  be  inspected  at  this 
location  between  9:00  a.m.  and  3:00 
p.m..  Monday  through  Friday,  except 
Federal  holidays. 

The  service  information  referenced  in 
the  proposed  rule  may  be  obtained  from 
Jetstream  Aircraft,  Inc.,  P.O.  Box  16029, 
Dulles  International  Airport, 
Washington,  DC  20041-6029.  This 
information  may  be  examined  at  the 
FAA,  Transport  Airplane  Directorate, 
1601  Lind  Avenue,  SW.,  Renton, 
Washington. 

FOR  FURTHER  INFORMATION  CONTACT: 
William  Schroeder,  Aerospace  Engineer, 
Standardization  Branch,  ANM-113, 
FAA,  Transport  Airplane  Directorate, 
1601  Lind  Avenue.  SW.,  Renton, 
Washington  98055-4056;  telephone 
(206)  227-2148:  fax  (206)  227-1149. 

SUPPLEMENTARY  INFORMATX)N: 


Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications  shall 
identify  the  Rules  Docket  number  and 
be  submitted  in  bripUcate  to  the  address 
specified  above.  All  communications 
received  on  or  before  the  closing  date 
for  comments,  specified  above,  will -be 
considered  before  taking  action  oa  the 
proposed  rule.  Tba  proposals  contained 
in  this  notice  may  be  chaivged  ia  Ught 
of  the  comments  received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
sutmuttsd-will  be  available,  both  before 
and  after  the  closing  date  ft»  comments. 
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in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  FAA-public  ccmtact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  96^^M-131-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commentar. 

AvailabUity  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  Transport  Airplane  [>irectorate. 
ANM-103.  Attention:  Rules  Docket  No. 
96^^N4-131-AD,  1601  Lind  Avenue, 
SW.,  Ronton,  Washington  98055-4056. 

Discussion 

The  Qvil  Aviation  Authority  (CAA). 
which  is  the  airworthiness  authority  for 
the  United  Kingdom,  recently  notified 
the  FAA  that  an  imsafe  condition  may 
exist  on  certain  Jetstream  Model  4101 
airplanes.  The  G\A  advises  that  it  has 
received  a  report  from  the  manufacturer 
indicating  that  testing  of  a  new 
configuration  for  the  aft  main  baggage 
bay  has  shown  that  the  doors  in  the  aft 
ri^t  stowage  compartment  will  not 
meet  crashworthiness  requirements 
when  the  weight  in  that  area  exceeds 
160  pounds  and  the  total  weight  in  the 
aft  main  baggage  bay  exceeds  968 
pounds.  Should  these  weight  limitattons 
be  exceeded  and  emergency  landing 
dynamic  conditions  arise,  the  front 
bulkhead  of  the  aft  main  baggage  bay 
and  the  doors  of  the  aft  right  stowage 
compartment  could  fail,  and 
consequently  result  in  in|uiy  to 
passengers  and  flight  crew,  and  hinder 
evaciiation  of  the  airplane  through  the 
exit  adjacent  to  this  bulkhead. 

EzpUnatioii  of  Relevant  Senriix 
Information 

Jetstream  has  issued  Service  Bulletin 
J41-1 1-014,  dated  January  18,  1996, 
which  describes  procedures  for 
establishing  new  weight  limits  for  these 
areas  by  removal  of  the  weight 
limitation  placards  in  the  aft  main 
baggage  bay  and  aft  right  stowage 
compartment,  and  replacement  of  these 
placards  with  new  placards  indicating  a 
lower  minrimiim  weight  limit.  It  also 
describes  procedures  for  revising  the 
FAA-approved  Airplane  Flight  Manual 
(AFM)  for  certain  airplanes  by  removal 
of  an  amendment  from  that  mamm];  this 
amendment  references  the  higher 
wei^  limits  in  effect  before  the 


installation  of  the  new  placards.  The 
CAA  classified  this  service  bulletin  as 
mandatory  and  issued  British  >-  •«<  ?■ 

airworthiness  directive  005-01-9©;  " 
dated  January  31,  1996,  in  order  to 
assure  the  continued  airworthiness  of 
these  airplanes  in  the  United  Kingdom. 

FAA's  Conclusions  > 

Tliis  airplane  model  is  manulactured 
in  the  United  Kingdom  and  is  type 
certificated  for  operatimi  in  the  United 
States  under  the  prov^Pms  of  section 
21.29  of  the  Federal  Aviation 
Regulations  (14  CFR  21.29)  and  the 
applicable  bilateral  airworthiness . 
agreement.  Pursuant  to  this  bilateral 
airworthiness  agreement,  the  CAA  has 
kept  the  FAA  informed  of  the  situation 
described  above.  The  FAA  has 
examined  the  findings  of  the  CAA, 
reviewed  all  available  information,  and 
determined  that  AD  action  is  necessary 
for  products  of  this  type  design  that  are 
certificated  for  operation  in  the  United 
States. 

Explanation  of  Requirements  (^ 
Proposed  Rule 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  airplanes  of  the  same 
type  design  registered  in  the  United 
States,  the  proposed  AD  would  require 
removal  of  the  weight  limitation 
placards  in  the  aft  main  baggage  bay  and 
aft  right  stowage  compartment,  and 
replacement  with  new  placards  that 
establish  lower  maximiun  weight  limits 
in  these  areas.  It  would  also  require  a 
revision  to  the  AFM  for  certain    ^ 
airplanes  that  would  require  removal  of 
references  to  higher  weight  limits  in 
effect  before  the  new  placards  are 
installed.  The  actions  would  be  required 
to  be  accomplished  in  accordance  wUh 
the  service  bvdletln  described  ^? 

previously.  -•'••- 

Cost  Impact 

The  FAA  estimates  that  44  Jetstream 
Model  4101  airplanes  of  U.S.  registry 
would  be  a^Bcted  by  this  proposed  AD. 

It  would  take  approximately  1  work 
hour  per  airplane  to  accomplish  the 
proposed  actions,  at  an  average  labor 
rate  of  $60  per  work  hoiir.  Required 
placards  would  be  provided  by  the 
manufacturer  at  no  cost  to  operators. 
Based  <m  these  figures,  the  cost  impact 
of  the  proposed  AD  on  U.S.  opwators  is 
estimated  to  be  $2,640,  or  $60  per 
airplane. 

The  cost  impact  figure  discussed 
above  is  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  proposed  requirements  of  this  AD 
action,  and  that  no  operator  would 


accomplish  those  actions  in  the  future  if 
this  AD  were  not  adopted. 

Regulatory  Impact 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
in  accordance  with  Executive  Order 
12612.  it  is  determined  that  this 
proposal  would  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment 

For  the  reasons  discussed  above,  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  "significant  regulatory  action" 
imder  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  the  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26, 1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  is  contained  in  the  Rules  Docket 
A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
A00AE8SC8. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Aidharity:  49  U.S.C  10e(g),  40113, 44701. 

f30.1S    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 


Aircraft  Unilad:  Docket  96-^Aif- 

131-AD. 

Applicability:  Model  4101  airplaoM,  at 
listed  in  Jetstream  Service  Bulletin  J41-11— 
014,  dated  January  18, 1996;  certificated  in 
any  category. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
otherwise  modified,  altered,  or  repaired  in 
the  area  subject  to  the  requirements  of  this 
AD.  For  airplanes  that  have  been  modified. 
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altered,  or  reptaired  so  that  the  performance 
of  the  requirements  of  this  AD  is  afb<^ed,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
acoordance  with  paragraph  (c)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  e£Fe<:t  of  the  modification,  alteration,  or 
repair  on  the  unsafiB  condition  addressed  by 
this  AD;  and,  If  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  failure  of  the  front  bulkhead  of 
the  aft  main  baggage  bay  and  the  doors  of  the 
aft  right  stowage  compartment  during 
emergency  landing  dynamic  conditions, 
which  consequently  could  result  in  injury  to 
passengers  and  flight  crew  and  hinder 
evacuation  of  the  airplane  through  the  exit 
adjacent  to  the  bulkhead,  accomplish  the 
following: 

(a)  For  all  airplanes:  Within  30  days  after 
the  effective  date  of  this  AD,  replace  the 
weight  limitation  placards  in  the  aft  main 
baggage  bay  and  aft  right  stowage 
comp>artment  with  new  placards  indicating 
lower  maximum  weight  limitations,  in 
accordance  with  Jetstream  Service  Bulletin 
J41-1 1-014,  dated  January  18, 1996. 

(b)  For  airplanes  having  constructor 
numbers  41041  through  41043  inclusive, 
41045,  41055,  41058,  41059,  41063,  and 
41064:  Within  30  days  after  the  effective  date 
of  this  AD,  after  accomplishment  of  the 
requirements  of  paragraph  (a)  of  this  AD, 
revise  the  FAA-approved  Airplane  Flight 
Manual  by  removing  Amendment  F25,  in 
accordance  with  Jetstream  Service  Bulletin 
J41-11-014,  dated  January  18, 1996. 

(c)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager, 
Standardization  Branch,  ANM-113,  FAA, 
Transport  Airplane  Directorate.  Operators 
shall  submit  their  requests  through  an 
appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  Standardization 
Branch,  ANM-113. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Standardization  Branch, 
ANM-113. 

(d)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  «nd  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

Issued  in  Rsnton,  Washington,  on 
December  2, 1996. 
Gary  L.  Kiliion, 

Acting  Manager,  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 

[FR  Doc.  96-31109  Filed  12-5-96;  8:45  am] 
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14CFRPart39 

[Dodwt  No.  9e-Cr-2»-AD] 

RtN2120-AA64 

Airworthiness  Directives;  Industrie 
Aeronautiche  E  Meccantche  IModel 
Piaggio  P-180  Airplanes 

AQENCY:  Federal  Aviation 
Administration  (FAA).  DOT. 
ACTION:  Proposed  rule;  withdrawal. 

SUMMARY:  This  document  withdraws  a 
notice  of  proposed  rulemaking  (NPRM) 
that  would  have  applied  to  certain 
Industrie  Aeronautiche  E  Meccaniche 
(I.A.M.)  Model  Piaggio  P-180  airplanes. 
The  proposed  action  would  have 
required  replacing  certain  AlliedSignal 
Aerospace  outflow/safety  valves  in  the 
pressurization  system  with  new  or 
serviceable  valves.  During  the  comment 
period  of  this  NPRM,  the  Transport 
Airplane  Directorate  of  the  Federal 
Aviation  Administration  (FAA)  issued 
AO  96-18-20  to  address  die  same 
condition  on  these  I.A.M.  Model  Piaggio 
P-180  airplanes.  With  this  in  mind,  the 
FAA  has  determined  that  the  proposed 
rule  should  be  vdthdrawn.  This 
withdrawal  does  not  prevent  the  FAA 
from  initiating  future  rulemaking  on  this 
subject. 

FOR  FURTHER  INFORMATION  CONTACT: 
Walter  Eierman,  Aerospace  Engineer. 
Systems  and  Equipment  Branch.  FAA. 
Los  Angeles  Aircraft  Certification 
Office,  3960  Paramoimt  Boulevard, 
Lakewood,  California  90712;  telephone 
(310)  627-5336;  facsimile  (310)  627- 
5210. 

SUPPLEMENTARY  INFORMATION: 

Events  Leading  to  This  Action 

'   j  A  proposal  to  amend  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  to  include  an  AD  that  would 
apply  to  certain  LA.M.  Model  Piaggio  P- 
180  airplanes  of  the  same  type  design 
that  are  registered  in  the  United  States 
and  have  an  AlliedSignal  Aerospace 
outflow/safety  valve  installed  was 
published  in  the  Federal  Register  on 
August  12, 1996  (61  FR  41753).  The 
action  proposed  to  require  replacing 
outflow/safety  valves  with  new  or 
serviceable  valves. 

hiterested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  No 
comments  were  received  on  the 
proposed  rule  or  the  FAA's 
determination  of  the  cost. 

During  the  comment  period  of  this 
notice  of  proposed  rulemaking  (NPRM). 
the  Transport  Airplane  Directorate  of 
the  FAA  issued  AD  96-18-20, 
Amendment  39-9747  (61  FR  47409. 


September  9, 1996),  to  address  the  same 
ccmdition  on  these  LA.M.  Model  Piaggio 
P-180  airplanes.  The  continued 
airworthiness  authority  of  these  •: 

airplanes  resides  with  the  Small 
Airplane  Directorate  because  LA.M. 
Model  Piaggio  P-180  airplanes  are  type 
certificated  imder  part  23  of  the  Federal 
Aviation  Regulations  (14  CFR  part  23). 
However,  because  AD  96-18-20  is 
already  in  effect,  the  FAA  has  decided 
to  withdraw  the  NPi^  issued  by  the 
Small  Airplane  EKrectorate. 

Withdrawal  of  this  NPRM  constitutes 
only  such  action,  and  does  not  preclude 
the  agency  from  issuing  future 
rulemaking  on  this  issue,  nor  does  it 
commit  the  agency  to  any  course  of 
action  in  the  future. 

Since  this  action  only  withdraws  an 
NPRM,  it  is  neither  a  proposed  nor  a 
final  rule  and  therefore,  is  not  covered 
under  Executive  Order  12866,  the 
Regulatory  FlexibiUty  Act.  or  DOT 
Regvdatory  Policies  and  Procediues  (44 
FR  11034,  February  26, 1979). 

List  of  Sub)ects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
Safety,  Safety. 

The  Withdrawal 

Accordingly,  the  notice  of  proposed 
rulemaking.  Docket  No.  96-CE-28-AD. 
pubUshed  in  the  Federal  Register  on 
August  12, 1996  (61  FR  41753),  is 
withdrawn. 

Issued  in  Kansas  City,  Missouri,  on 
December  2, 1996. 
Mkhael  Gallagher, 

Manager,  Small  Airplane  Directorate,  Aircraft 
Certification  Sendee.  ', 

(FR  Doc.  96-31097  Filed  12-5-M;  8:4S  am] 
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Qciast  Guard 

33  CFR  Part  100 

[CQDO7-06-O63] 

RiN211S-AE46 

Special  Local  Regulations;  Invitational 
Rowing  Regatta,  Augusta,  GA 

agency:  Coast  Guard,  DOT. 

ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  The  Coast  Guard  proposes  to 
establish  special  local  regulations  for 
the  Augusta  Invitational  Rowing 
Regatta.  This  event  would  be  held 
annually  on  TlMirsday,  Friday,  Saturday, 
and  Sunday  in  the  third  week  of  March 
from  7  a.m.  to  S  p.m.  "Hie  nature  of  the 
event  and  the  closiue  of  the  Savannah 
River  creates  an  extra  or  unusual  hazard 
on  the  navigable  waters  of  the  Savannah 
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River  at  Augusta,  GA.  Therefore,  these 
proposed  regulations  are  necessary  for 
the  safety  of  life  on  the  navigable 
waters. 

DATES:  Comments  must  be  received  cm 
or  before  February  4. 1997, 
ADDRESSES:  Comments  may  be  mailed  to 
Commander,  U.S.  Coast  Guard  Group 
Charleston^  196  Tradd  Street, 
Charleston,  SC  29401,  or  may  be 
delivered  to  the  Operations  OfBce  at  the 
same  address  between  7:30  a.m.  and 
3:30  p.m.  Monday  through  Friday, 
except  federal  holidays.  The  telephone 
number  is  (803)  724-7621. 

The  Group  Commander  maintains  the 
public  docket  for  this  rulemaking. 
.  Comments  will  become  part  of  this 
docket  and  will  be  available  for 
inspection  or  copying  at  the  .ibove 
address. 

Km  FURTHER  MFORMATKM  CONTACT: 
ENS  M.J.  DaPonte,  Project  Officer,  Coast 
Guard  Group  Charleston,  SC  at  (803) 
724-7621. 

8UPPI.EMENTARY  INFORMATION: 
Request  for  Coounents 

The  Coast  Guard  encourages 
interested  persons  to  participate  in  this 
rulemaking  by  submitting  written  data, 
views,  or  arguments.  Persons  submitting 
comments  should  include  their  name 
and  address,  identify  this  rulemaking 
(CGD07-96-0631  and  the  specific 
section  of  this  proposal  to  which  each 
comment  applies,  and  give  a  reason  for 
each  comment.  Persons  desiring 
acknowledgement  of  receipt  of 
comments  should  enclose  a  stamped, 
self-addressed  postcard  or  envelope. 

The  Coast  Guard  will  consider  all 
comments  received  during  the  comment 
period.  It  may  change  this  proposal  in 
the  view  of  the  comments. 

The  Coast  Guard  plans  no  public 
hearing.  Persons  may  request  a  public 
hearing  by  writing  to  the  Project 
Manager  at  the  address  under 
ADDRESSES.  If  if  is  determined  that  the 
opportunity  for  oral  presentations  will 
aid  this  rulemaking,  the  Coast  Guard 
will  hold  a  public  hearing  at  the  time 
and  place  axmounced  by  a  later  notice 
in  the  Federal  Regis^. 

Background  and  Purpose 

The  proposed  regulations  are  needed 
to  provide  for  the  safety  of  life  during 
the  Augusta  Invitational  Rowing 
Regatta.  These  proposed  regulations  are 
intended  to  promote  safe  navigation  on 
the  Savannah  River  dining  the  rowing 
regatta  by  controlling  the  traffic 
entering,  exiting,  and  traveling  within 
these  waters.  Historically,  the 
anticipated  concentration  of  spectator 
and  participant  vessels  associated  with 


the  Invitational  Rowing  Regatta  has 
posed  a  safety  concern,  which  is 
addressed  in  these  proposed  special 
local  regulation. 

The  proposed  regulations  woiUd  not 
permit  the  entry  or  movement  of 
spectator  vessels  and  other  non- 
piarticipating  vessel  traffic  between  U.S. 
Highway  Route  1  (Fifth  Street)  Bridge  at 
mile  marker  199.45  and  Eliot's  Fish 
Camp  at  mile  marker  197,  firom  7:00 
a.m.  to  5:00  p.m.  annually  on  Thursday, 
Friday,  Saturday,  and  Simday  of  the 
third  week  of  March.  The  proposed 
regulations  would  permit  the  movement 
of  spectator  vessels  and  other  non- 
participants  after  the  termination  of  the 
regatta  each  day,  and  during  intervals 
between  scheduled  events  at  the 
discretion  of  the  Coast  Guard  Patrol 
Commander. 

Regulatory  Evaluation  «--• 

This  proposal  is  not  a  major 
significant  regulatory  action  under 
section  3(f)  of  executive  order  12866 
and  does  not  require  an  assessment  of 
potential  costs  and  benefits  under 
section  6(a)(3)  of  that  order.  It  has  been 
exempted  from  review  by  the  Office  of 
Management  and  Budget  under  that 
order.  It  is  not  significant  under  the 
regulatory  policies  and  procedures  if  the 
Department  of  Transportation  (DOT)  (44 
FR  11040;  February  26. 1979).  The  Coast 
Guard  expects  the  economic  impact  of 
this  proposal  to  be  so  minimal  that,  a  fiill 
Regulatory  Evaluation  under  paragraph 
10(e)  of  the  regulatory  policies  and 
procedures  of  DOT  is  unnecessary.  The 
proposed  regulations  would  last  for  only 
10  hours  on  each  day  of  the  event. 

Small  Entities  '      .  ^' 

Under  the  Regulatory  Flexibility  Act 
(5  U.S.C.  601  et  seq.).  the  Coast  Guard 
must  consider  whether  this  proposal 
will  have  a  significant  economic-impact 
on  a  substantial  number  of  small 
entities.  "Small  Entities"  include 
independently  owned  and  operated, 
small  businesses  that  are  not  dominant 
in  their  field  and  that  otherwise  quality 
as  "small  business  concerns"  under 
section  3  of  the  Small  Business  Act  (IS 
U.S.C.  632). 

The  Coast  Guard  expects  the 
economic  impact  of  this  proposal  to  be 
minimal,  and  certifies  under  5  U.S.Q 
605(b)  that  his  proposal,  if  adopted,  will 
not  have  a  significant  impact  on  a 
substantial  number  of  small  entities. 
These  proposed  regulations  will  not 
have  a  significant  economic  impact  on 
small  entities  because  the  limited  area 
regulated  and  limited  duration  of  the 
regulation. 


CoOection  of  Infbiteation 

This  proposal  contains  no  collection- 
of-information  requirements  under  the 
Paperwork  Reduction  Act  (44  U.S.C 
3501  et  seq.). 

Faderaliam 

The  Coast  Guard  has  analyzed  this 
proposal  in  accordance  with  the 
principals  and  criteria  contained  in 
Executive  Order  12612  and  has 
determined  that  this  proposal  does  not 
have  sufficient  federalism  implications 
to  warrant  the  prep>aration  of  a 
Federalism  Assessment. 

Envinnunent 

The  Coast  Guard  has  considered  the 
environmental  impact  on  this  proposal 
consistent  with  Section  2.B.2.  of 
Commandant  Instruction  M1647S.1B.  In 
accordance  with  that  instruction, 
specifically  section  2.B.4.g.  and  h..  this 
proposal  has  been  environmentally 
assessed  (EA  completed),  and  the  Coast 
Guard  has  concluded  that  it  will  not 
significantly  affect  the  quality  of  the 
human  environment.  An  environmental 
assessment  and  a  finding  of  no 
significant  impact  have  been  prepared 
and  are  available  for  inspection  or 
copying  where  indicated  imder 
ADDRESSES. 

List  of  Subieots  in  33  CFR  Part  100 

Marine  safety.  Navigation  (water), 
Reporting  and  recordkeeping 
requirements.  Waterways. 

Proposed  Regulations 

In  consideration  of  the  foregoing,  the 
Coast  Guard  amends  Part  100  of  Title 
33.  Code  of  Federal  Regulations,  as 
follows: 

PART  100— (AMENDED] 

1.  The  authority  citation  for  Part  100 
continues  to  read  as  follows: 

AudMrity:  33  U.S.C  1233;  49  CFR  1.46  and 
33  CFR  100.35. 

2.  A  new  §  100.724  is  added  to  read 
as  follows: 

f  1 0a724    Annual  Augusta  Invttatlonat 
Rowing  Regatta;  Savannah  River.  Augusta, 
QA. 

(a)  Definitions. 

(1)  Regulated  area.  The  regulated  area 
is  formed  by  a  line  drawn  directly 
across  the  Savaimah  River  at  U.S. 
Highway  1  (Fifth  Street)  Bridge  at  mile 
marker  199.45  and  directly  across  the 
Savannah  River  at  Eliot's  Fish  Camp  at 
mile  marker  197.  The  regulated  area 
would  encompass  the  width  of  the 
Savannah  River  between  these  two 
lines. 

(2)  Coast  Guard  Patrol  Commander. 
The  Coast  Guard  patrol  Commander  is 


AV 
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a  commissioned,  warrant,  or  petty 
officer  of  the  Coast  Guard  who  has  been 
designated  by  the  Commander,  Coast 
Guard  Ooup  Charleston.  SC. 

(b)  Special  local  regulations.  (1)  Entry 
into  the  regulated  area  is  prohibited  to 
all  non-participants. 

(2)  After  the  termination  of  the 
Invitational  Rowing  Regatta  each  day. 
and  during  intervals  between  scheduled 
events,  at  the  discretion  of  the  Coast 
Guard  Patrol  Commander,  all  vessels 
may  resume  norm'al  operations. 

(c)  Effective  dates.  This  section  is 
effective  at  7:00  cum.  and  terminates  at 
5:00  p.m.  annually,  cm  Thursday, 
Friday,  Satimlay  and  Sunday  of  the 
third  week  of  March. 

Dated:  November  12. 1996. 
JJ).Hall. 

U.S.  Coast  Guard  Acting  Commander. 
Seventh  Coast  Guard  District 
(FR  Doc  96-31032  Filed  12-S-96:  8:45  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40CFRPart52 
[FRL-6660-e] 

Cl«an  Air  Act  Approval  and 
Promulgation  of  State  Implamentatlon 
Plan  for  Colorado;  Oxyganated 
Qaaollna  Program;  Caitwn  Monoxida 
State  bnplamantatlon  Plans  for  Danvar 
and  Longmont— Supplamantal  Notica; 
and  PMio  State  Impteiinantation  Plan 
for  Danvar— Suppiemantat  Notica 

AGENCY:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Proposed  rulemaking. 

summary:  The  Environmental  Protection 
Agency  ("EPA"  or  the  "Agency")  is 
proposing  to  approve  a  State 
Implementation  Plan  (SIP)  revision 
submitted  by  the  State  of  Colorado  that 
would  shorten  the  season  for  the 
oxygenated  gasoline  program  from  four 
to  tj^ee  and  a  half  months.  The  State 
has  requested  that  EPA  approve 
Colmado's  elimination  of  the 
requirement  for  oxygenated  gasoline  use 
during  the  last  two  weeks  of  Febhiary 
for  the  Denver-Boulder,  Fort  Collins- 
Loveland,  and  Colorado  Springs 
Metropolitan  Statistical  Areas  (MSA). 
Based  on  Colorado's  revision  to  its 
oxygenated  gasoline  requirements,  EPA 
is  reproposing  approval  of  the  E)enver 
Carbon  Monoxide  (CO)  SIP,  Longmont 
CO  SIP,  and  Denver  PMio  SIP.  EPA  is 
taking  l^e  action  to  shorten  the 
oxygenated  gasoline  season  under 
Sections  110  and  211(m)  of  the  Clean 
Air  Act. 


DATES:  Comments  must  be  received  on 
or  before  January  6, 1997. 

ADDRESSES:  Comments  may  be  mailed  to 
Richard  R  Long,  Director,  Air  Programs. 
USEPA  Region  VIII  (P2-A).  999  18th 
Street — Suite  500.  Denver.  Colorado 
80202-2466.  Copies  of  the  doamients 
relevant  tp  this  acticm  are  available  for 
pubUc  inspection  during  normal 
business  hours  at  the  above  address. 
Interested  persons  wanting  to  examine 
these  documents  should  make  an 
appointment  with  the  appropriate 
contact  person  at  least  24  hours  before 
the  visiting  day. 

FOR  FURTHER  INFORMATION  CONTACT:     . 
Scott  Lee,  at  (303)  312-6736  or  via  e- 
mail  at  lee.scott@epamail.epa.gov. 
While  information  may  be  requested  via 
e-mail,  comments  must  be  submitted  in 
writing  to  the  EPA  Region  Vm  address 
above. 

SUPPLEMENTARY  INFORMATION: 

I.  Background 

Section  211(m)  of  the  Act  requires 
that  certain  states  submit  revisions  to 
their  SIPs,  and  implement  oxygenated 
gasoline  programs,  no  later  than 
November  1, 1992.  This  requirement 
applies  to  all  states  with  carbon 
monoxide  nonattainment  areas  with 
design  values  of  9.5  parts  per  million  or 
more  based  generally  on  1988  and  1989 
data.  The  Act  requires  that  the  winter 
oxygenated  gasoline  program  apply  to 
all  gasoline  sold  in  the  larger  of  the 
Consolidated  Metropolitan  Statistical 
Area  (CMSA)  or  MetropoUtan  Statistical 
Area  (MSA)  in  which  the  nonattainment 
area  is  located.  (In  Colorado,  these  areas 
are  the  Colorado  Springs  MSA,  Fort 
Collins-Loveland  MSA,  and  the  Denver- 
Boulder  CMSA.)  Gasoline  for  the 
specified  control  area(s)  must  contain 
not  less  than  2.7%  oxygen  by  weight 
during  that  portion  of  the  year  in  which 
the  areas  are  prone  to  high  ambient 
concentrations  of  carbon  monoxide. 

Under  Section  211(m)(2),  the  length  of 
the  control  period,  established  by  the 
EPA  Admiidstrator,  shall  not  be  less 
than  four  months  unless  a  state  can 
demonstrate  that,  because  of 
meteorological  conditions,  a  reduced 
control  period  will  assure  that  there  will 
be  no  oubon  monoxide  exceedances 
outside  of  such  reduced  period.  EPA 
guidance  *  identified  an  appropriate 
control  period  for  Colorado,  to  run  from 
the  first  day  of  November  through  the 
last  day  of  February. 


>  See  "Guidelines  for  Oxygenated  Gasoline  Credit 
Progranu  and  Guidelines  on  Establishment  of 
Control  Periods  under  Section  211(m)  of  the  Clean 
Air  Act  as  Amended — Notice  of  Availability,"  57 
FR  47848  (Octobar  20, 1992). 


On  November  26, 1992,  the  State  of 
Colorado  submitted  to  EPA  a  revision  to 
Regulation  No.  13  (Colorado  had  an 
existing  state  oxygen  gasoline  program], 
which  updated  Colorado's  oxygenated 
gasoline  program  to  meet  federal 
guidelines,  "nie  November  26, 1992  SIP 
revision  provided  for  a  2.7%  miniTtmm 
oxygen  content  by  weight  program  and 
established  a  control  period  in 
accordance  with  the  EPA  guidance.  EPA 
proposed  approved  of  this  SIP  revision 
on  Janufiy  11, 1994  (59  FR  1513)  and 
finalized  approval  on  July  25, 1994  (59 
FR  37698)  in  conjunction  with  a  limited 
approval  of  Colorado's  PMio  SIP. 

On  July  11, 1994,  Governor  Roy 
Romer  submitted  comprehensive 
revisions  to  the  Colorado  SIP.  Included 
in  the  comprehensive  revision  was  a 
commitment  to  revise  Regulation  No. 
13,  Colorado  Oxygenated  Gasoline 
Program,  the  State's  commitment, 
which  it  has  since  met,  was  to  adopt 
and  implement  a  3.1%  oxygenated  fuels 
program,  providing  additional  benefit 
over  the  2.7%  program  already  required 
in  the  area  by  Section  211(m]  of  the  Act. 
The  State  determined  it  needed  the 
additional  benefit  to  ensiire  attainment 
of  the  CO  standard  in  Denver  by  the 
applicable  attainment  date. 

The  Colorado  Air  Quality  Control 
Commission  (AQOC)  revised  Regulation 
No.  13  in  two  steps.  On  July  19, 1994, 
the  AQOC  revised  Regulation  No.  13  to 
incorporate  the  "maximiun  blending" 
approach  for  the  winter  of  1994-95. 
llxis  approach  requires  gasoline 
suppliers  using  methyl  tertiary  butyl 
ether  (MTBE)  as  an  oxygenate  to  blend 
at  the  2.7%  oxygen  level  (the  maximum 
allowed  by  Federal  regulations),  and 
suppliers  using  ethanol  as  an  oxygenate 
to  blend  at  the  3.5%  oxygen  level  (also 
the  maximum  allowed  by  Federal 
regulations).  The  market  share  of 
ethanol  in  the  Denver  area  has  exceeded 
50%  in  recent  years,  and  this  approach 
is  expected  to  result  in  at  least  a  3.1% 
oxygen  content  during  each  winter 
season.  On  October  20, 1994,  the  AQOC 
revised  Regulation  No.  13  to  incorporate 
a  more  complex  3.1%  "averaging" 
program.  If  the  maximum  blending 
approach  should  fail  to  provide  for  at 
leasta  3.1%  oxygen  contoit,  the  SIP 
revision  provides  that  in  subsequent 
winter  seasons  the  averaging  program 
will  take  effect.  On  September  29, 1995, 
the  Governor  submitted  both  revisions 
to  EPA  for  approval.  EPA  found  the 
submittal  complete  on  November  30, 
1995.  On  July  9, 1996,  EPA  proposed 
approval  of  these  revisions  as  a  control 
measure  for  the  Denver  CO  SIP  and  a 
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contingency  measure  for  the  Longmont 
CO  SIP  2  (61  FR  36004). 

On  October  19, 1995,  the  AQCC  held 
a  public  hearing  and  adopted  a  SIP 
revisicm  (levisiiHi  to  Regidation  No.  13) 
based  on  the  provision  of  section 
211(m)(2)  that  allows  EPA  to  reduce  the 
oxygenated  gasoline  control  period  if 
the  State  can  demonstrate  that,  because 
of  meteorological  conditions,  a  reduced 
period  will  assure  that  there  will  be  no 
exceedances  of  the  carbon  monoxide 
standard  outside  of  such  reduced 
period.  The  revision  eliminates  the 
oxygenated  gasoline  program 
requirements  for  the  last  two  weeks  of 
February,  otherwise  leaving  Colwado's 
program  requirements  unchanged.  The 
Governor  submitted  the  revision  to  EPA 
fw  approval  on  December  22, 1995  and 
indicated  that  the  revision  superseded 
and  replaced  all  previous  versions  of 
Regulation  No.  13. 

n.  EPA  Analym  of  SUte  Sabmittal 

The  applicable  Clean  Air  Act 
requirements  and  EPA's  rationale  for  its 
proposed  actions  are  discussed  below. 

A.  Section  21  l(niX2)  Demonstration 

Section  211(m)(2)  of  the  Clean  Air  Act 
states  the  Administrator  may  reduce  the 
oxygenated  gasoline  control  period 
below  the  minimum  four  months  "if  the 
State  can  demonstrate  that  because  of 
meteorological  conditions,  a  reduced 
period  will  assure  that  there  will  be  no 
exceedances  of  the  carbon  monoxide 
standard  outside  of  such  reduced 
period." 

Based  on  this  provision,  EPA  required 
the  State  to  demonstrate,  based  on 
worst-case  meteorology  for  Denver  for 
the  last  21  years  (as  indicated  by  daily 
peak  8-hour  CO  concentrations),  at  least 
a  95%  probability  that  there  would  be 
no  exceedances  of  the  CO  standard 
diuing  the  last  two  weeks  of  February  as 
a  result  of  the  shortening  of  the  control 
period.  EPA  believes  that  to  implement 
the  statutory  requirement  of  assuring  no 
exceedances  it  is  reasonable  to  require 
a  State  to  show  a  very  high  probability 
of  no  exceedances  and  that  95%  is  a 
reasonable  threshold  for  the  State's 
demonstration  here.  Given  the 
limitations  of  statistical  analysis  and  the 
problems  associated  with  proving  a 
negative,  EPA  believes  that  a  higher 
threshold  would  be  inappropriate.  EPA 
has  not  determined  whemer  a  loWer 
threshold  would  provide  sufficient 
assurance  that  there  would  be  no 
exceedances. 


'   'For  the  Longmont  CO  SIP.  the  State  alio 
included  the  previously  approved  2.7%  oxygenated 
gasoline  program  as  a  control  measure  for  ^ 
attainment  demonstration.  See  61  FR  36004. 


EPA  believes  the  selected  approach  is 
conservative  in  assuring  no  exceedances 
of  the  CO  standard.  The  risk  analysis  is 
based  on  worst-case  conditions,  and 
assiunes  that  no  oxygenates  are  present 
in  gasoline  beginning  on  Febnuuy  14. 
However,  because  3.1%  oxygen  content 
requirements  are  enforced  at  both  retail 
outlets  and  at  the  terminals  that  supply 
retail  outlets  until  the  end  of  the  control 
period,  oxygenated  gasoline  continues 
to  be  supplied  to  retail  outlets  from  the 
terminals  alter  the  end  of  the  control 
period.  Historically,  the  presence  of 
oxygenates  has  tapered  off  over  a  two 
week  period  after  the  control  period 
ends.  EPA  expects  this  trend  to 
continue.  Therefore,  some  level  of 
oxygenates  will  be  in  gasoline  and  CO 
reductions  tvill  continue  to  be  realized 
throughout  the  two-week  period  for 
which  control  requirements  are  being 
eliminated. 

The  State  performed  an  analysis  of  the 
probability  of  a  carbon  monoxide 
exceedance  in  the  Denver  area  during 
the  last  two  weeks  of  February  1996 
assimiing  no  oxygenates  in  automotive 
fuels  and  all  other  elements  of  the 
Denver  00  SIP  in  place.  The  analysis 
was  based  on  a  climatology  of  21  years 
of  measured  daily  peak  carbon 
monoxide  concentrations  at  the  CAMP 
monitoring  site  in  downtown  Denver  for 
the  two  weeks  of  interest.  The  high 
concentrations  at  the  CAMP  site  have 
generally  been  the  highest  measured  at 
CO  monitoring  sites  in  the  Denver- 
Boulder  area  during  the  last  two  weeks 
of  February.  CAMP  has  also  shown  the 
greatest  number  of  exceedances  of  the 
CO  NAAQS  during  this  two-week 
period.  The  twenty-one  year  period  of 
record  was  sufficiently  long  to  provide 
statistically  realistic  estimates  of  worst- 
case  atmospheric  dispersion  conditions. 
Carbon  monoxide  emissions  in  Denver 
are  expected  to  decrease  between  1996 
and  2005.  and  are  expected  to  remain 
below  1996  levels  at  least  through  2015, 
because  a  cleaner  vehicle  fleet  is 
projected  to  more  than  offset  the  effiect 
of  increasing  traffic  voltmies.  Thtis.  the 
calculated  probability  of  a  CO  NAAQS 
exceedance  is  at  a  maximiun  in  1996  at 
least  through  2015.  EPA  does  not 
believe  it  is  necessary  or  reasonable  to 
project  beyond  2015  to  meet  the 
statutoiy  requirement  of  asstiring  no 
exceedances,  given  the  increasing 
imcertainty  inherent  in  such  long-range 
forecasting,  and  believes  that  a  shorter 
period  might  be  adequate. 

In  order  to  normalize  the  effects  of 
emissions  changes  over  the  21-year 
study  period,  measured  concentrations 
were  adjusted  to  reflect  estimated 
changes  in  00  emissions  between  the 
measurement  year  and  1996.  The  ■ 


resulting  analysis  provided  a 
distribution  of  concentrations  that 
would  have  occurred  had  the  same 
historical  meteorological  conditions 
oocuned  at  1996  emission  rates,  without 
oxygenated  fuels.  The  State's  analysis, 
using  three  different  statistical  methods, 
showed  that  there  would  have  been 
between  a  3  and  5%  probability  of  a  CO 
NAAQS  exceedance  during  the  last  two. 
weeks  of  February  1996  if  oxygenated 
fuels  had  not  been  in  use.  As  noted 
above,  due  to  the  efiiects  of  fleet 
turnover,  this  3  to  5%  probability 
should  represent  the  maximum 
probabilKy  of  an  exceedance  during  the 
last  two  Yfoeks  of  February  at  least 
through  2015,  and  the  probability 
should  in  fact  decrease  between  1996 
and  2005. 

For  the  Colorado  Springs  and  Fort 
Collins-Loveland  areas,  if  the 
oxygenated  gasoline  program  is 
eliminated  during  the  last  two  weeks  of 
February,  the  probability  of  an 
exceedance  during  those  two  weeks  is 
lower  than  it  is  for  the  Denver  area. 
Compared  to  the  Denver  area,  these 
areas  have  experienced  significantly 
fewer  exceedances  of  the  CO  standard 
and  significanUy  lower  "high" 
concentrations  over  the  relevant  time 
frame.  Thus,  the  probability  of  an 
exceedance  in  the  last  two  weeks  of 
February  1996  in  the  Colorado  Springs 
area  and  the  Fort  Collins-Loveland  area, 
if  the  oxygenated  gasoline  program  had 
been  eliminated,  would  have  been  less 
than  the  3  to  5%  projected  at  the  CAMP 
monitor.  The  probability  is  expected  to 
decrease  ib  years  after  1996  due  to  fleet 
tiunover. 

The  State's  analysis  meets  the 
requirements  discussed  above  and.  thus. 
EPA  can  approve  the  shortening  of  the 
control  period.  However,  if  an 
exceedance  occurs  during  the  last  two 
weeks  of  February,  EPA  intends  to 
reevaluate  this  determination  and 
consider  calling  for  a  SIP  revision. 

B.  Impact  on  Denver  and  Longmont 
Carbon  Monoxide  SIPs 

On  July  9, 1996.  EPA  proposed 
approval  of  the  Denver  and  Longmont 
CO  SIPs.  Subsequent  to  this  propKisal. 
EPA  became  aware  that  the  version  of 
Regulation  No.  13  that  was  a  control 
measure  for  Denver  and  a  contingency 
measure  for  Longmont  had  been 
replaced  by  the  October  19, 1995 
version  of  Regulation  No.  13.  The  two 
vOTsions  are  identical  except  that  the 
October  19, 1995  version  eliminates  the 
last  two  weeks  of  February  from  the 
program.  In  addition,  for  the  Longmont 
CO  SIP.  the  SUte  took  credit  in  the 
attainment  demonstration  for  the  2.7% 
oxygenated  gasoline  program  contained 
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in  the  version  of  Regiilation  No.  13  tiiat 
EPA  approved  on  July  25, 1994  (59  FR 
37698).  The  October  19, 1995 
Regulation  No.  13  replaces  the  four 
month,  2.7%  program  with  the  three- 
and-a-half  month,  3.1%  program. 
Hence,  for  purposes  of  the  Denver  and 
Longmont  CO  SIPs,  EPA  is  publishing, 
this  supplemental  notice  to  announce 
EPA's  proposal  to  approve  the  SIPs  writh 
the  October  19, 1995  version  of 
Regulation  No.  13  substituted  for  the 
prior  versions.  The  analysis  regarding 
the  CO  SIPs  remains  as  described  in  the 
July  9, 1996  proposal,  except  that  EPA 
explains  below  the  basis  for  its 
conclusion  that  the  elimination  of  the 
last  two  weeks  of  the  oxygenated 
gasoline  program  does  not  affect  the 
validity  of  the  attainment  demonstration 
for  the  Denver  CO  SIP  or  the  attainment 
demonstration  and  contingency 
measures  for  the  Longmont  CO  SIP. 

1.  Denver  CO  SIP  Attaixunent 
Demonstration 

The  attainment  demonstration  is 
based  on  adverse  meteorological 
conditions  that  occurred  on  January  15, 
1988,  and  December  5, 1988.  The  State 
chose  these  dates  because  they  represent 
the  highest  CO  concentration  episodes 
that  were  observed  between  January 
1988  and  January  1991.^  The  attainment 
demonstration  is  based  on  the 
presumption  that  if  the  standard  is 
attained  under  the  conditions  present 
during  these  highest  ranking  00 
episodes,  it  will  also  be  attained  for  the 
remainder  of  the  winter  season.  This  is 
consistent  with  EPA  policy  regarding 
CO  attainment  demonstrations.  None  of 
the  top  forty-eight  ranked  episodes 
during  the  1988  to  1991  period  occurred 
during  the  last  two  weeks  of  February. 
Concentrations  diuing  the  highest- 
ranked  late  February  episodes  were 
much  lower  than  those  recorded  diuing 
the  highest  episodes  in  December  and 
January.^  The  maximum  calculated 
incremental  increase  (1.85  ppm)  in  CO 
concentration  from  non-oxygenated  fuel 
vehicles  would  not  be  sufficient  to 
increase  total  CO  concentrations  above 
9.0  ppm  during  the  last  two  weeks  of 
February  in  the  attainment  year.  Thus, 
NAAQS  attainment  would  be  assured 


'  EPA  guidance  calls  for  the  use  of  three  yean  of 
monitoring  data  as  the  basis  for  modeling 
attainment  See  "Guideline  for  Regulatory 
Application  of  the  Urban  Airshed  Model  for  Area- 
wide  Carbon  Monoxide,"  EPA-4S0/4-fl2-011a, 
June  1992. 

*The  highest  value  recorded  in  the  1988  to  1991 
period  was  18.7  ppm.  The  48th  highest  value 
during  the  1988  to  1991  period  was  9.0  ppm.  Since 
the  highest-ranked  episode  during  the  last  two 
weeks  of  February  was  not  within  the  top  48  values 
overall,  it  was  lower  than  9.0  ppm  and  was  much 
lower  than  18.7  ppm. 


during  the  last  two  weeks  of  February 
2000  even  without  the  oxygenated 
gasoline  progran. 

2.  Longmont  CO  SIP 

For  the  Longmoiit  CO  SIP,  the  State 
relied  on  the  preexisting  2.7% 
oxygenated  gasoline  program  as  one  of 
the  control,  measures  in  die  attainment 
demonstration  and  the  State  selected  the 
3.1%  oxygenated  gasoline  program  as 
the  contingency  measure.  EPA  believes 
neither  measure  is  necessary  for  the  last 
two  weeks  of  February  for  the  reasons 
discussed  below. 

With  respect  to  the  attainment 
demonstration,  the  State  calculated  a 
second  high  value  at  the  end  of  1995 
(the  attainment  date]  of  6.97  ppm  CO. 
This  second  high  value  was  calculated 
to  occur  on  January  27, 1995;  high 
values  for  the  last  two  weeks  of 
February  were  even  lov»rer.  However, 
even  if  one  were  to  assume  this  second 
high  value  occiured  during  the  last  two 
weeks  of  February,  the  elimination  of 
the  2.7%  oxygenated  fuels  program 
would  not  have  caused  the  second  high 
value  to  exceed  the  CO  standard.  Since 
fleet  tiunover  is  expected  to 
progressively  reduce  CO  concentrations 
in  hiture  years,  the  elimination  of  the 
2.7%  oxygenated  gasoline  prc^ram 
during  the  last  two  weeks  of  February 
will  also  not  affect  maintenance  of  the 
CO  standard  in  the  Longmont  area. 

With  respect  to  the  contingency 
measure,  Longmont  has  never  recorded 
an  exceedance  of  the  CO  standard  in 
February.  The  highest  value  recorded  in 
February  was  8.9  ppm,  recorded  on 
February  13, 1988,  during  the  special 
monitoring  study  conducted  in  1988 
and  1989.  The  federal  motor  vehicle 
control  program  and  the  enhanced 
inspection/maintenance  program  have 
led  to  significant  reductions  in 
emissions  since  that  time,  and  these 
reductions  are  exp»ected  to  continue  in 
future  years  due  to  fleet  turnover. 
Because  Longmont  has  never  had  values 
over  the  CO  standard  during  the  last  two 
weeks  of  Felmiary ,  and  because  data  in 
recent  years  have  not  even  approached 
the  standard  during  the  last  two  weeks 
in  February,  EPA  has  determined  that  it 
is  not  necessary  for  the  State  to  require 
an  oxygenated  gasoline  program  diuing 
the  last  two  weeks  of  February  as  a 
contingency  measure  in  the  Longmont 
CO  SIP. 

C  Impact  on  the  Denver  PMio  SIP 

On  October  3»1996,  EPA  proposed 
approval  of  the  Denver  PMio  SIP.  As- 
with  the  DenvCT  CO  SIP.  EPA  became 
aware  after  proposing  approval  of  the 
PMio  SIP  that  the  version  of  Regulation 
No.  13  that  comprised  a  portion  of  the 


Denver  PMio  SIP  had  been  replaced  by 
the  October  19, 1995  version  of 
Regulation  No.  13.  As  noted  above,  the 
October  19, 1995  version  eliminates  the 
last  two  weeks  from  the  program  and 
calls  for  a  3.1%  program  rather  than  a 
2.7%  program.  Hence,  for  the  purposes 
of  the  Denver  PMio  SIP,  EPA  is 
publishing  this  supplemental  notice  to 
propose  to  approve  the  Denver  PMio  SIP 
with  the  October  19,  l995  version  of 
Regulation  No.  13  substituted  for  the 
prior  vOTsion.  The  analysis  regarding  the 
Denver  PMio  SIP  remains  as  described 
in  the  October  3, 1996  proposal,  except 
that  EPA  explains  below  the  basis  for  its 
conclusion  that  the  elimination  of  the 
last  two  weeks  of  the  oxygenated 
gasoline  program  does  not  affect  the 
validity  of  the  PM,o  SIP. 

The  modeling  analysis  for  the  PMio 
SIP  attainment  demonstration  used  a 
gridded  emissions  inventory  for  the 
Denver  Metropolitan  area  and  five  years 
of  historical  meteorological  data  from 
Stapleton  airport.  To  ensure  accuracy, 
the  model  was  tested  by  comparing 
modeled  PMio  concentrations  with 
those  actually  measured  at  PMio 
monitoring  sites  during  the  base  years 
(1984-1989).  Model  evaluation  testing 
showed  that  the  PMio  modeling  system 
met  published  EPA  criteria  for  accuracy. 
In  the  PMio  SIP  attainment 
demonstration  runs,  the  emission 
inventory  was  projected  to  the  year  1995 
and  included  emission  reductions 
related  to  the  proposed  PMio  control 
measures.  Because  five  years  of 
meteorological  data  were  used,  the  24- 
hour  PMio  NAAQS  is  met  when  the 
predicted  sixth  highest  PMio 
concentration  at  all  receptor  locations  is 
less  than  150  Mg/m'.  The  final  SIP 
modeling  results  showed  a  sixth  highest 
1995  concentration  of  147.8  Mg/ni^  near 
the  CAMP  monitoring  station  in 
Downtown  Denver. 

To  estimate  the  effect  of  shortening 
the  oxygenated  fuels  program  on  PMio 
attainment,' the  efiect  on  total  motor 
vehicle  emissions  was  first  calculated. 
EPA  estimated  that  motor  vehicle 
exhaust  emissions  of  PMio  during  late 
February  would  increase  by 
approximately  4.4%  without 
oxygenated  fuels.  This  anissicm 
increase  was  then  factored  back  into  the 
PMio  SIP  attainment  modeling  to 
determine  the  effect  on  predicted 
concentrations.  At  the  highest 
concentration  receptor  locations  near 
the  CAMP  monitoring  site,  motor 
vehicle  exhaust  accoimted  for  about       « 
10.6  pg/m^  of  the  total  predicted  PMio 
concentrations.  A  4.4%  increase  in 
motor  vehicle  e^diaust  would  thus 
increase  total  PMio  concentrations  by 
0.46  Mg/m^.  At  the  CAMP  receptor  and 
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other  locations  nearby,  this  increase 
would  have  been  insufficient  to  raise 
concentrations  on  the  sixth  highest 
ranked  day  above  150  Mg^m^  for  the 
attainment  year.  Readers  should  note 
that  the  shortening  of  the  oxygenated 
gasoline  program  did  not  occur  before 
the  PMio  attainment  date. 

EPA  has  also  considered  possible 
impacts  on  maintenance  of  the  PMio 
NAAQS  through  the  milestone  date  of 
December  31,  1997  and  has  concluded 
that  the  elimination  of  the  oxygenated 
gasoline  program  during  the  last  two 
weeks  of  February  will  not  afiiact  the 
maintenance  of  the  PMio  standard.  In 
calculating  the  sixth  highest  PMio 
concentration  in  the  maintenance  year, 
the  State  estimated  the  growth  in 
emiwrions  and  brought  the 
concentiation  forward  from  the 
attainment  demonstration.  This  led  to  a 
value  of  149.9  (ig/m^.  If  0.46  Mg/m^  were 
added  to  this  value,  the  24-hour  PMio 
standard  would  be  exceeded.  However, 
the  sixth  highest  value  occurred  in 
December,  not  February,  and  thus, 
should  be  discarded.  The  seventh 
highest  value  also  occurred  in  December 
and  should  also  be  discarded.  However, 
even  if  this  seventh  highest  value  had 
occurred  in  the  last  two  weeks  of 
February,  elimination  of  the  oxygenated 
gasoline  program  would  not  have  lead 
to  an  exceedance  of  the  standard.  The 
seventh  highest  value  during  the 
attainment  year  was  146.4  Mg/m-'- 
Pro|ecting  to  the  end  of  1997,  this  value 
would  be  148.7  Mg/m'.  Adding  0.46  pg/ 
m^  to  this  value  would  not  lead  to  an 
exceedance  of  the  standard.  The  highest 
PMio  value  actually  modeled  for  the 
attainment  year  during  the  last  two 
weeks  of  February  was  140.1  pg/m', 
significantly  lower  than  146.4  pg/m^. 
Thus,  the  validity  of  the  PMio  SIP  is  not 
affected  by  the  elimination  of  the  last 
two  weeks  of  February  from  the 
oxygenated  gasoline  program. 

m.  Propoeed  Action 

EPA  is  proposing  to  approve  revisions 
to  the  Colorado  SIP  submitted  by  the 
Governor  on  December  22, 1995. 
Specifically.  EPA  is  proposing  to 
approve  revised  Regulation  No.  13. 
which  was  adopted  by  the  Colorado  Air 
Quality  Control  Commission  on  October 
19, 1995.  This  revised  Regulation  No.  13 
has  the  effect  of  eliminating  the 
oxygenated  gasoline  requirements 
during  the  last  two  weeks  of  February 
for  the  Denver-Boulder,  Fort  Collins- 
Loveland,  and  Colorado  Springs 
Metropolitan  Statistical  Areas.  In 
addition,  EPA  is  proposing  to  approve 
this  revision  to  Regulation  No.  13  as  a 
substitute  for  the  October  20. 1994 
version  of  Regulation  No.  13  that  EPA 


proposed  to  approve  as  a  control 
measiire  for  the  Denver  CO  SIP  and  a 
contingency  measure  for  the  Longmont 
CO  SIP  on  July  9. 1996  (61  FR  36004), 
and  as  a  substitute  for  the  version  of 
Regulation  No.  13  that  EPA  approved  (» 
July  25,  1994  and  that  the  State  relied 
on  as  control  measure  in  the  Longmont 
CO  SIP  (see  EPA's  notice  of  proposed 
rulemaking  dated  July  9, 1996, 61  FR 
36004)  and  the  Denver  PMio  SIP  (see 
EPA's  noUce  of  proposed  rulemaking 
dated  October  3, 1996,  61  FR  51631.  and 
EPA's  limited  approval  of  the  PMio  SIP 
dated  July  25. 1994,  59  FR  376^8).  Also, 
based  on  this  revision  to  Regulation  No. 
13.  EPA  is  reproposing  to  approve  the 
attainment  demonstratic»i  in  the  Denver 
CO  SIP,  the  attainment  demonstration  in 
the  Longmont  CO  SIP,  and  the 
attainment  and  maintenance 
demonstrations  in  the  Denver  PMio  SIP. 

EPA  intends  to  take  final  action  on 
this  proposal  to  shorten  the  oxygenated 
gasoline  season  at  the  same  time  as  it 
takes  final  action  on  the  Denver  and 
Longmont  CO  SEPs  (proposed  61  FR 
36004).  EPA  may  take  final  action  on 
the  Denver  PMio  SIP  (proposed  61  FR 
51631)  at  a  separate  time. 

IV.  Requeat  for  Public  Comments 

EPA  is  requesting  comments  on 
today's  proposal.  As  indicated  at  the 
outset  of  this  dociunent,  EPA  will 
consider  any  comments  received  by 
January  6, 1997.  With  respect  to  the 
Denver  and  Longmont  CO  SIPs  and  the 
Denver  PMIO  SIP,  those  wishing  to 
conunent  should  note  that  EPA  is  only 
entertaining  comment  regarding  these 
SIPs  on  the  change  to  Regulation  No.  13 
and  any  impact  of  this  change  on  the 
approvability  of  these  SIPs.  The 
comment  period  regarding  other  aspects 
of  the  CO  SIP  has  aheady  closed  and  the 
comment  period  regarding  other  aspects 
of  the  PMIO  SIP  was  specified  at  61  FR 
51631  and  closes  on  December  2, 1996. 

V.  Executive  Order  (EG)  12866 

Under  EO  12866,  58  FR  51735 
(October  4. 1993),  EPA  is  required  to 
determine  whether  regulatory  actions 
are  significant  and  therefore  should  be 
subject  to  0MB  review,  economic 
analysis,  and  the  requirements  of  the 
EO.  The  EO  defines  a  "significant 
regulatory  action"  as  one  that  is  likely 
to  result  in  a  rule  that  may  meet  at  least 
one  of  the  four  criteria  identified  in 
section  3(f)  of  the  EO.  including,  under 
paragrap]^  (1).  that  the  rule  may  "have 
an  annual  effect  on  the  economy  of  $100 
million  or  more  or  adversely  affect,  in 
a  material  way.  the  economy,  a  sector  of 
the  economy,  productivity,  competition, 
jobs,  the  mvironment.  public  hoalth  or 


safety,  or  State,  local,  or  tribal 
governments  or  commiuiities." 

The  SIP-related  actions  proposed 
today  have  been  classified  as  Table  3 
actions  for  signature  by  the  Regional 
Administrator  under  the  procedures 
published  in  the  Federal  Register  on 
January  19,  1989  (54  FR  2214-2225),  as 
revised  by  a  July  10. 1995  memorandum 
from  Mary  Nichols.  Assistant 
Administrator  for  Air  and  Radiation. 
The  Office  of  Management  and  Budget 
has  exempted  these  regulatory  actions 
from  EO  12866  review. 

V.  Regulatory  Flexibility 

Under  the  Regulatory  Flexibility  Act, 
5  U.S.C.  600  et.  seq.,.EPA  must  prepare 
a  regulatory  flexibility  analysis 
assessing  the  impact  of  any  proposed  or 
final  rule  on  small  entities  (5  U.S.C.  sec. 
603  and  604).  Alternatively,  EPA  may 
certify  that  tbe  rule  will  not  have  a 
significant  impact  on  a  substantial 
number  of  small  entities.  Small  entities 
include  small  businesses,  small  not-for- 
profit  enterprises,  and  government 
entities  with  jurisdiction  over 
populations  that  are  less  than  50.000. 

SIP  revision  approvals  imder  Section 
110  and  Subchapter  I,  Part  D.  of  the 
CAA  do  not  create  any  new 
requirements,  but  simply  approve 
requirements  that  the  State  is  already 
imposing.  Therefore,  because  the 
Federal  SIP  approval  process  does  not 
impose  any  new  requirements,  EPA 
certifies  that  this  proposed  rule  would 
not  have  a  significant  impact  on  any 
small  entities  affected.  Moreover,  due  to 
the  nat\ire  of  the  Federal-State 
relationship  under  the  CAA,  preparation 
of  a  regulatory  flexibility  analysis  would 
constitute  Federal  inquiry  into  the 
economic  reasonableness  of  State 
actions.  The  CAA  forbids  EPA  to  base 
its  actions  concerning  SIPs  on  such 
grounds.  Union  Electric  Co.  v.  EPA.  427 
U.S.  246.  25&-266  (S.  Q.  1976);  42 
U.S.C.  section  7410(a)(2). 

VL  Unfunded  Mandates 

Under  Section  202  of  the  Unfunded 
Mandates  Reform  Act  of  1995 
("Unfunded  Mandates  Act"),  signed 
into  law  on  March  22, 1995,  EPA  must 
prepare  a  budgetary  impact  statement  to 
accompany  any  proposed  or  final  rule 
that  includes  a  Federal  mandate  that 
may  result  in  estimated  costs  to  State, 
local,  or  tribal  governments  in  the 
aggregate,  or  to  the  private  sector,  of 
$100  million  or  more.  Under  Section 
205,  EPA  must  select  the  most  cost- 
effective  and  least  burdensome 
alternative  that  achieves  the  objectives 
of  the  rule  and  is  consistent  with 
statutory  requirements.  Section  203 
reqiiires  EPA  to  establish  a  plan  for 
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informing  and  advising  any  small 
governments  that  may  be  significantly 
or  uniquely  impacted  by  the  rule.    - 

EPA  has  determined  that  the  SIP^-  .; 
approval  actions  proposed  today  do  not 
include  a  Federal  mandate  that  may 
result  in  estimated  costs  of  $100  million 
or  more  to  either  State,  local  or  tribal 
governments  in  the  aggregate,  or  to  the 
private  sector.  These  Federal  actions 
approve  pre-existing  requirements 
under  State  or  local  law,  and  impose  no 
new  requirements.  Accordingly,  no 
additional  costs  to  State,  local  or  tribal 
governments,  or  to  the  private  sector, 
result  from  these  actions. 

List  of  Subjects  in  40  CFR  Part  52 

Environmental  protection.  Air 
pollution  control,  Carbon  monoxide, 
Intergovernmental  relations.  Reporting 
and  recordkeeping  requirements. 

Andiority:  U.S.C  7401-7671q.  " 

Dated:  December  2, 1996. 
Jade  W.  McGraw, 
Acting  Reffonal  Administrator. 
(FR  Doc.  96-31124  Filed  12-5-96;  8:45  amj 
BNJJMQ  CODE  a6aO-60-P 


40CFRPart70 
[AD-FRL-6657-3] 

Claan  Air  Act  Interim  Approval  of 
Operating  Permita  Program; 
Delegation  of  Sectiona  ill  and  112 
Standarda;  State  of  Connecticut 

agency:  Environmental  Protection 

Agency  (EPA). 

ACnOH:  Proposed  rule.  '• 

summary:  The  EPA  proposes  interim 
approval  of  the  Operating  Permits 
Program  submitted  by  Connecticut  for 
the  purpose  of  complying  with  Federal 
requirements  for  an  approvable  State 
program  to  issue  operating  permits  to  all 
major  stationary  sources,  and  to  certain 
other  sources.  EPA  is  also  approving 
Connecticut's  authority  to  implement 
hazardous  air  pollutant  requirements. 
DATES:  Comments  on  this  proposed 
action  must  be  received  in  Mrriting  by 
January  6, 1997. 

ADDRESSES:  Comments  should  be   ^ 
addressed  to  Donald  Dahl,  Air  Permits, 
CAP,  U.S.  Environmental  Protection 
Agency,  Region  I,  JFK  Federal  Building, 
Boston,  MA  02203-2211.  Copies  of  the 
State's  submittal  and  other  supporting 
information  used  in  developing  the 
proposed  interim  approval  are  available 
for  inspection  during  normal  business 
hours  at  the  following  location:  U.S. 
Environmental  Protection  Agency, 
Region  1,  One  Congress  Street,  11th 
floor,  Boston,  MA  02203-2211. 


FOR  RfRTHER  INFORMATION  CONTACT: 
Donald  Dahl,  CAP,  U.S.  Environmental 
Protection  Agency,  Region  1,  JFK 
Federal  Building,  Boston,  MA  02203- 
2211.  (617)  565-4298. 

SUPPLEMENTARY  INFORMATION: 

I.  Baclcground  and  Purpose 

A.  Introduction 

As  required  under  title  V  of  the  1990 
Clean  Air  Act  Amendments  (sections 
501-507  of  the  Clean  Air  Act  ("the 
Act")),  EPA  has  promulgated  rules 
whidi  define  the  minimum  elements  of 
an  approvable  State  operating  permits 
program  and  the  corresponding 
standards  and  procedures  by  which  the 
EPA  will  approve,  oversee,  and 
withdraw  approval  of  State  operating 
permits  programs  (see  57  FR  32250  (July 
21, 1992)).  'These  rules  are  codified  at  40 
Code  of  Federal  Regulations  (CFR)  Part 
70.  Title  V  requires  States  to  develop, 
and  siibmit  to  EPA,  programs  for  issuing 
these  operating  permits  to  all  major 
stationary  sources  and  to  certain  other 
sources. 

The  Act  requires  that  States  develop 
and  submit  these  programs  to  EPA  by 
November  15. 1993,  and  that  EPA  act  to 
approve  or  disapprove  each  program 
within  1  year  after  receiving  the 
submittal.  The  EPA's  program  review 
occurs  pursuant  to  section  502  of  the 
Act  and  the  Part  70  regulations,  which 
together  outline  criteria  for  approval  or 
disapproval.  Where  a  program 
substantially,  but  not  fully,  meets  the 
requirements  of  Part  70,  EPA  may  grant 
the  program  interim  approval  for  a 
period  of  up  to  2  years.  If  EPA  has  not 
fully  approved  a  program  by  the  end  of 
an  interim  program,  it  must  establish 
and  implement  a  Federal  program. 

B.  Federal  Oversight 

When  EPA  promulgates  this  interim 
approval,  it  will  extend  for  two  years 
following  the  efiiective  date.  During  the 
interim  approval  period,  the  State  of 
Connecticut  is  protected  from  sancticms, 
and  EPA  is  not  obligated  to  promulgate, 
administer  and  enforce  a  Federal 
permits  program  for  the  State  of 
Connecticut.  Permits  issued  under  a 
program  with  interim  approval  have  full 
standing  with  respect  to  Part  70,  and  the 
State  will  permit  sources  based  on  the 
transition  schedule  submitted  with  the 
approval  request. 

n.  Proposed  Action  and  Implications 

A.  Analysis  of  State  Submission 
1.  Support  Materials 

The  Governor  of  the  State  of 
Connecticut  submitted  an 
administratively  complete  titleV 


Operating  Permits  Program  (PROGRAM) 
on  September  28, 1995.  EPA  deemed  the 
PROGRAM  administratively  complete 
in  a  letter  to  the  Governor  dated 
November  22, 1995.  The  PROGRAM 
submittal  includes  a  legal  opinion  from 
the  Attorney  General  of  Connecticut 
stating  that  the  laws  of  the  State  provide 
adequate  authority  to  carry  out  the 
PROGRAM,  and  a  description  of  how 
the  State  intends  to  implement  the 
PROGRAM. 

2.  Regulations  and  Program 
Implementation 

The  State  of  Connecticut  has 
submitted  Section  22a-174-33  of  the 
Department  of  Environmental  Protection 
Regulations,  implementing  the  State 
Part  70  program  as  required  by  40  CFR 
§  70.4(b)(2).  Sufficient  evidence  of 
procedurally  correct  adoption  is 
included  in  the  PROCfeAM. 

The  following  requirements,  set  out  in 
EPA's  Part  70  operating  permits 
program  review  are  addressed  in 
Section  IV  of  the  State's  submittal. 

The  Connecticut  PROGRAM, 
including  the  operating  permit- 
regulations,  substantially  meet  the 
requirements  of  40  CFR  Part  70. 
including  §§  70.2  and  70.3  with  respect 
to  applicability;  §§  70.4,  70.6  and  70.6 
with  respect  to  permit  content  and 
operational  flexibility;  §  70.5  with 
respect  to  permit  applications  and 
criteria  which  define  insignificant 
activities;  §§  70.7  and  70.8  with  respect 
to  public  participation  and  permit 
review  by  affected  States;  and  §  70.11 
with  respect  to  requirements  for 
enforcement  authority.  Although  the 
regulations  substantially  meet  Part  70 
requirements,  there  are  program 
deficiencies  that  are  outlined  in  section 
n.B.  below  as  Interim  Approval  issues. 
Those  Interim  Approval  issues  are  more 
fully  discussed  in  the  Technical 
Support  Document  ("TSD").  The 
"Issues"  section  of  the  TSD  also 
contains  a  detailed  discussion  of 
elements  of  Part  70  that  are  not  id«)tical 
to,  or  explicitly  contained  in, 
Connecticut's  regulation,  but  which  are 
satisfied  by  other  elements  of 
Connecticut's  program  submittal  and/or 
other  Connecticut  State  law. 

Connecticut  has  made  several 
important  commitments  that  effect  how 
the  program  will  be  implonented    , 
during  the  interim  approval  period.  The 
EPA  is  relying  on  these  commitments  to 
insure  that  Connecticut  operates  an 
acceptable  operating  permits  program 
during  the  period.  These  commitments 
include  an  effort  by  the  state  to  expedite 
certain  rule  changes  that  address  critical 
components  of  its  implementing 
regulation,  including: 
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1.  Ramoving  the  permit  shield  for 
admiiuatTative  amendments:  Comiecticut's 
piDgram  now  gives  DEP  the  discretion  to 
graot  a  permit  shield  to  pennit  changes  that 
have  not  undergone  review  consistent  with 
the  requirements  for  a  significant  pennit 
modification,  the  only  type  of  permit 
modification  that  qualifies  for  a  shield  under 
Part  70.  Ck)mpaTB  40  CFR  70.6(f)(1). 
70.7(d)(4).  (eM2)(vi),  and  {e)(4).  DBF  has 
ctnnmitted  to  not  grant  a  pwrmit  shield  to  any 
administrative  amendment  that  has  not 
undeigone  review  consistent  with  the 
requirements  for  a  significant  permit 
modification  prior  to  the  change  in  its 
program  regulation. 

2.  Removal  of  cutoff  date  for  applicable 
requirements: 

Connecticut's  program  incorporates  a 
definition  of  the  Code  of  Federal  Regulations 
that  has  the  efiect  of  limiting  DEPs  authority 
to  im[x>se  applicable  Clean  Air  Act 
requirements  to  only  those  promulgated  as  of 
September  16. 1994.  Therefore.  DEP  does  not 
have  the  autiiority  to  include  all  applicable 
requirements  in  operating  permits,  as 
required  under  40  CFR  70.6(a)(1).  DEP  has 
committed  to  time  the  initial  issuance  of 
permits  such  that  only  those  facilities  not 
affected  by  standards  promulgated  after 
September  16, 1994  will  be  permitted  prior 
to  the  change  in  the  program  regulatian. 

3.  EPA  opportunity  for  review: 
Connecticut's  program  gives  EPA  r45  day 
opportunity  to  review  a  proposed  permit,  but 
does  not  require  DEP  to  resubmit  the  permit 
to  EPA  if  DEP  makes  a  change  following 
EPA's  initial  review  period.  DEP  has 
committed  to  submit  any  such  permit  to  EPA 
during  the  interim  program  and  prior  to  the 
rhangw  in  the  program  regulation. 

A  copy  of  these  commitments  is 
available  for  review  in  the  docket 
supporting  this  proposal.  For  a  further 
discussion  of  these  program  elements, 
see  the  interim  approval  conditions  14, 
15,  and  16  listed  in  the  proposed  action 
section  of  this  document. 

The  Connecticut  Department  of 
Environmental  Protection  (CT  DEP) 
defines  research  and  development 
(R&D)  in  a  manner  which  allows  DEP  to 
exclude  research  and  development 
o{>eration8  from  a  source  when 
determining  if  the  source  is  major.  See 
Section  22a-174-33(c)(4).  EPA  has 
recently  announced  an  interpretation  of 
its  Part  70  regulation  which  wovdd 
allow  most  R&D  facilities  to  be 
considered  separately  from  the  source, 
and  has  proposed  rule  changes  to  Part 
70  to  clarify  the  Agency's  intent.  See  60 
FR  45556^8  (Aug.  31. 1995).  This 
interpretation  of  B>A's  rule  is  generally 
consistent  with  Ckiimecticut's  separation 
of  R&D  activities  &om  the  source  under 
Section  22a-174-33(c)(4)  of 
Connecticut's  regulations. 

The  complete  program  submittal  and 
the  TSD  dated  November  15, 1996 
entitled  "Technical  Support 
Document — Connecticut  Operating 


Permits  Program"  are  available  in  the 
docket  for  review.  The  TSD  includes  a 
detailed  analysis,  including  a  program 
checklist,  of  how  the  State's  program 
and  regulations  compare  with  EPA's 
requirements  and  regulations. 

3.  Pennit  Fee  Demonstration 

Section  502(b)(3)  of  the  Act  requires 
that  each  permitting  authority  collect 
fees  sufficient  to  cover  all  reasonable 
direct  and  indirect  costs  required  to 
develop  and  administer  its  title  V 
operating  permit  program.  Each  title  V 
program  submittal  must  contain  either  a 
detailed  demonstration  of  fee  adequacy 
or  a  demonstration  that  the  fees 
collected  exceed  $25  per  ton  of  actual 
emissions  per  year,  adjusted  from  the 
August.  1989  consiuner  price  index  The 
$25  per  ton  was  presumed  by  Congress 
to  cover  all  reasonable  direct  and 
indirect  costs  to  an  operating  permit 
program.  This  minimum  amount  is 
referred  to  as  the  "presumptive 
minimum." 

Connecticut  has  opted  to  make  a 
prestimptive  minimum  fee 
demonstration.  Connecticut  has 
demonstrated  that  actual  emissions  from 
their  title  V  sources  was  74.000  tons  for 
1994.  Connecticut  assessed  3.6  million 
dollars  in  fees  from  their  title  V  sources 
for  1996.  These  fees  equate  to  $48.64/ 
ton  of  emissions  which  is  more  than  the 
presumptive  minimum  of  31.78/ton  of 
emissicHis.  Therefore,  Connecticut  has 
demonstrated  that  the  State  will  collect 
sufficient  permit  fees  to  meet  EPA's 
presimiptive  minimtim  criteria.  For 
more  information,  see  Attachment  E  of 
Connecticut's  titie  V  program 
dociunentation. 

4.  Provisions  Implementing  the 
Requirements  of  Other  Titles  of  the  Act 

a.  Authority  and/or  commitments  for 
section  112  implementation. 
Connecticut  demonstrated  in  its  title  V 
program  submittal  adequate  legal 
authority  to  implement  and  enforce 
section  112  requirements  through  the 
title  V  permit  up  to  September  16, 1994. 
This  legal  authority  is  contained  in 
Connecticut's  enabling  legislation, 
regulatory  provisions  defining 
"applicable  requirements,"  and  the 
requirement  that  a  title  V  permit  must 
incorporate  all  applicable  requirements. 
After  Connecticut  addresses  the  interim 
approval  issue  regarding  the  Code  of 
Federal  Regulations,  EPA  will  evaluate 
Connecticut's  legal  authority  to  issue 
permits  that  assure  compliance  with  all 
section  112  requirements  and  to  carry^ 
out  all  section  112  activities 
promulgated  before  and  after  Septeqaber 
16, 1994.  In  addition,  Connecticut 
committed  in  its  title  V  program 


submittal  to  issue  permits  that  assure 
compliance  with  all  section  112 
requirements,  and  to  carry  out  all 
section  112  activities.  For  further 
discusaon  of  this  subject,  please  refier  to 
the  Technical  Support  Document, 
referenced  above,  and  the  April  13, 1993 
guidance  memorandum  titled  "Title  V 
Program  Approval  Criteria  for  Section 
112  Activities."  signed  by  John  Seitz, 
Director  of  the  Office  of  Air  Quality 
Planning  and  Standards. 

b.  Implementation  of  112(g)  npon 
program  approval.  On  February  14, 
1995,  EPA  published  an  interpretive 
notice  (see  60  FR  8333)  that  postpones 
the  effective  date  of  section  112(g]  until 
after  EPA  has  promulgated  a  rule 
addressing  the  requirements  of  that 
provision.  The  section  112(g) 
interpretive  notice  explains  that  EPA  is 
considering  whether  to  allow  States 
time  to  adopt  rules  implementing  the 
Federal  rule.  Unless  and  until  EPA 
provides  for  such  an  additional 
postponement  of  the  effective  date  of 
section  112(g),  section  112(g)  mtist  be 
implemented  during  the  period  between 
promulgation  of  the  Federal  section " 
112(g]  rule  and  adoption  of 
implementing  State  regulations  for 
section  112(g)  requirements.  Since  EPA 
has  identified  section  112(g)  as  an 
interim  approval  issue,  if  the  final 
112(g)  rule  does  not  provide  for  a 
transition  period,  then  EPA  will 
implement  section  112(g)  through  a  Part 
71  permits  during  the  transition  period. 

since  the  EPA  implementation  of 
112(g)  would  be  for  the  single  purpose 
of  providing  a  mechanism  to  implement 
section  112(g)  diuing  the  transition 
period,  EPA  would  not  implement 
section  112(g)  if  the  Agency  decides  in 
the  final  section  112(g)  rule  that  sources 
are  not  subject  to  the  requirements  of 
the  rule  imtil  State  regulations  are 
adopted.  Also,  since  EPA's 
implementation  would  be  for  the 
limited  purpose  of  allowing  the  State 
sufficient  time  to  adopt  regulations,  EPA 
proposes  to  limit  the  duration  of  the 
Agency's  implementation  to  18  months 
following  promulgation  by  EPA  of  its 
section  112(g)  rule. 

c.  Program  for  straight  delegation  of 
sections  111  and  112 standards. The 
Part  70  requirements  for  approval  of  a 
State  operating  permit  program, 
specified  in  40  CFR  70.4(b),  encompass 
section  112(1)(S)  requirements  for 
approval  of  a  program  for  delegation  of 
the  hazardous  air  pollutant  program 
General  Provisions,  Subpart  A,  of  40 
C.F.R.  Parts  61  and  63,  promulgated 
under  section  112  of  the  Act,  and  MACT 
standards  as  promulgated  by  EPA  as 
they  apply  to  part  70  sources.  Section 
112(1)(5)  requires  that  a  State's  program 
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contain  adequate  legal  authorities, 
adequate  resources  for  implementation, 
and  an  expeditious  compliance 
schedule,  which  are  also  requiremmits 
under  Part  70.  Therefore,  EPA  is  also 
proposing  to  grant  approval  under 
section  112(1)(5)  and  40  C.F.R.  63.91  of 
Connecticut's  mechanism  for  receiving 
delegation  of  section  112  standards  for 
Part  70  sources,  that  are  imchanged 
from  the  Federal  standards  as 
promulgated  (straight  delegation) 
promulgated  prior  to  September  16, 
1994.  EPA  is  also  proposing  the  same 
delegation  mechanism  for  receiving 
straight  delegation  of  section  112 
standards  and  infrastructure  programs 
including  those  authorized  under 
sections  112(j)  and  112(r)  for  Part  70 
sources  promulgated  after  September 
16, 1994,  on  the  condition  that  ' 
Connecticut  addresses  the  interim  v> 
approval  condition  regarding  the 
definition  for  "Code  of  Federal 
Regulations"  to  allow  DEP  to  implement 
section  112  standards  promulgated  after 
September  16, 1994.  EPA  will  only  take 
final  action  on  delegating  section  112 
standards  promulgated  after  September 
16, 1994  once  Connecticut  makes  the 
change  as  described  in  interim  approval 
condition  16  in  the  proposed  actions.  In 
addition,  EPA  is  recoiifirming  the 
delegation  of  40  CFR  part  60  and  61 
standards  currently  delegated  to 
Connecticut  as  indicated  in  Table  I.< 

EPA  is  proposing  to  delegate  all 
applicable  futiire  40  CFR  part  61  and  63 
standards  pursuant  to  the  following 
mechanism  unless  otherwise  requested 
by  Connecticut  provided  Connecticut 
corrects  its  authority  to  accept  standards 
after  September  16, 1094.^  Connecticut 
will  accept  any  futiu«  delegation  of 
.  section  111  and  112  standuds  by  letter. 
A  list  of  newly  applicable  regulations 
will  be  sent  by  the  EPA  Regional  Office 
to  Connecticut.  If  Connecticut  accepts 
delegation,  a  letter  will  be  sent  to  EPA 
Region  I.  The  details  of  this  delegation 
mechanism  are  set  forth  in  Attachment 
A  of  Connecticut's  Title  V  submittal 
entitled  "Program  Description  with 


■  Pieasa  note  that  f0d«ral  rulemaking  ii  not 
required  for  delegation  of  section  111  ttandards. 

'  The  radionuclide  National  Emission  Standards 
for  Hazardous  Air  Pollutant  (NESHAP)  is  a  section 
112  regulation  and  therefore,  also  an  applicable 
requirement  under  the  State  operating  permits 
program  for  part  70  sources.  There  is  not  yet  a 
Federal  definition  of  "major  source"  for 
radionuclide  sources.  Therefore,  until  a  major 
source  definition  for  radionuclide  is  promulgated, 
no  source  would  be  a  major  section  112  source 
solely  due  to  its  radionuclide  emissions.  However, 
a  radionuclide  source  may,  in  the  interim,  be  a 
major  source  under  Part  70  for  another  reason,  thus 
requiring  a  Part  70  permit  The  EPA  will  work  with 
the  State  in  the  development  of  its  radionuclide 
program  to  ensure  that  permit*  are  issued  in  a 
timely  manner. 


Transiticm  Plan  for  the  State  of 
Connecticut  Title  V  Operating  Permit 
Program"  and  is  further  clarified  in  a 
Memorandum  of  Understanding  dated 
October  7, 1996.  This  mechanism  will 
apply  to  both  existing  and  future 
standards  but  is  limited  to  Part  70 
sources.  In  addition,  Connecticut  has 
indicated  that  for  some  section  112 
standards  it  may  choose  to  submit  a 
more  stringent  State  rule  or  program 
through  section  112(1).  EPA  will  need  to 
take  publio  notice  and  comment  for  any 
section  112  delegation  other  than 
straight  delegation.  The  original 
delegation  agreement  between  EPA  and 
Connecticut  was  set  forth  in  a  letter  to 
Stanley ).  Pac,  Commissioner,  on 
September  30, 1982.  All  the  documents 
referenced  to  in  this  paragraph  are 
available  for  review  in  the  docket., 
supporting  this  propo&l. 

d.  Commitment  to  implement  title  IV 
of  the  Act.  Connecticut  has  committed 
to  take  action,  foIIov«ring  promulgation 
by  EPA  of  regulations  implementing 
section  407  and  410  of  the  Act,  or 
revisions  to  either  Parts  72,  74,  or  76  or 
the  regulations  implementing  section 
407  or  410,  to  either  incorporate  by 
reference  or  submit,  for  EPA  approval, 
regulations  implementing  these 
provisions. 

B.  Proposed  Actions 

The  EPA  is  proposing  to  grant  interim 
approval  of  the  operating  permits 
program  submitted  to  EPA  by  the  State 
of  Connecticut.  This  interim  approve 
extends  for  a  period  of  up  to  2  years. 
During  the  interim  approval  pmriod,  the 
State  is  protected  bom  sanctions  for 
failure  to  have  a  program,  and  EPA  is 
not  obligated  to  promulgate  aTederal 
p  rmits  program  in  the  State.  Permits 
issued  imder  a  program  with  interim 
approval  have  full  standing  with  respect 
to  Part  70,  and  the  State  vtrUl  permit 
sources  based  on  the  transition  schedule 
submitted  with  the  PROGRAM. 

The  scope  of  the  State  of 
Connecticut's  Part  70  program  that  EPA 
is  approving  in  this  notice  would  apply 
to  all  Part  70  sources  (as  defined  in  the 
approvec^ program)  within  the  State  of 
Connecticut,  except  any  sources  of  air  ^ 
pollution  over  which  an  Indian  Tribe 
has  jurisdiction.  See,  e.g.,  59  FR  55813, 
55615-18  (Nov.  9, 1994).  The  term 
"Indian  Tribe"  is  defined  under  the  Act 
as  "any  Indian  tribe,  band,  nation,  or 
other  organized  group  or  community, 
including  any  Alaska  Native  village, 
which  is  Federally  recognized  as 
eligible  for  the  special  programs  and 
services  provided  by  the  United  States 
to  Indians  because  of  their  status  as 
Indians."  See  section  302(r)  of  theCAA; 


see  also  59  FR  43956.  43962  (Aug.  25, 
1994);  58  FR  54364  (Oct.  21, 1993). 

Requirements  for  approval,  specified 
in  40  CFR  70.4(b).  encompass  section 
112(1)(5)  requirements  for  approval  of  a 
program  for  delegation  of  section  112     *' 
standards  as  promulgated  by  EPA  as 
they  apply  to  Part  70  sources.  Section 
112(1)(5)  requires  that  the  State's 
program  contain  adequate  authorities, 
adequate  resoiut»s  for  implementation, 
and  an  expeditious  compliance 
schedule,  which  are  also  requirements 
under  Part  70.  With  the  exceptions  that 
Connecticut  does  not  have  the  authority 
to  implement  section  112(g) 
requirements  or  section  112 
requirements  that  were  implemented 
through  a  standard  which  was 
promulgated  after  September  16, 1994, 
Connecticut's  program  does  contain 
such  adequate  legal  authorities  and 
resources.  Therefore,  EPA  is  also 
proposing  to  grant  partial  approval 
under  section  112(1)(5)  and  40  CFR 
63.91  of  Coimecticut  s  mechanism  for 
receiving  delegation  of  section  112 
standards  for  Part  70  sources,  that  are 
unchanged  bom  the  Federal  standards ' 
as  promulgated  (straight  delegation)  and 
section  112  infrastructure  programs 
such  as  those  programs  authorized 
under  sections  112(i)(5),  112(j),  and 
112(r),  for  those  standards  promulgated 
as  of  September  16,  1994.  EPA  is  also 
proposing  to  approve  delegation  of  all 
section  111  and  112  standards  to 
Connecticut  promulgated  after 
September  16, 1994,  provided 
Connecticut  revises  its  definition  of 
Code  of  Federal  Regulations  consistent 
with  interim  approval  condition  16 
Usted  below.  In  addition,  EPA  is  { 

reconfirming  the  delegation  of  40  CFR ' 
Part  60  Ahd  61  standards  currently 
delegated  to  C(»necticut  as  indicated  in 
Table  1.3 

The  EPA  is  proposing  to  grant  interim 
approval  to  the  operating  permits 
program  submitted  by  Connecticut  on 
September  28, 1995.  The  State  must 
make  the  following  changes  to  )ls  rules 
to  receive  full  approval: 

1.  Forty  CFR  70.5(c)(6)  requires  a 
source  to  include  in  its  application  an 
explanation  of  any  propoMd 
exemptions  of  otherwise  applicable 
requirements.  Connecticut  must  amend 
its  regulation  to  require  the  applicant  to 

.  explain  any  exemptions  the  source 
believes  applies  to  its  facility. 

2.  Forty  CFR  70.5(c)(8)(ii)(B)  requires 
a  statement  in  the  application  that  the 
source  will  comply  with  aU  future 
requirements  that  become  effective 
during  the  permit  term.  Subsection  (i)(4) 


>  Please  note  that  federal  rulemaking  is  not 
required  for  delegation  of  taction  111  «t«n<iaid» 
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of  Connecticut's  rule  limits  such  a 
statement  to  applicable  requirements 
[with  future  efiective  dates)- with  which 
the  subject  source  is  not  in  compliance 
at  the  time  of  application.  Connecticut 
must  amend  its  rules  to  require  an 
applicant  to  affinnatively  state  that  it 
.  will  remain  in  compliance  with  a  rule 
that  it  is  in  compliance  with,  once  the 
rule  becomes  efiiactive. 

3.  Part  70  requires  that  a  compliance 
schedule  "resemble  and  be  at  least  as 
stringent  as  that  contained  in  any 
judicial  consent  decree  or 
administrative  order  to  which  the 
source  is  subject."  Subsection  (i)(l)  of 
Connecticut's  rule  limits  the  relevant 
administrative  and  judicial  orders  to 
those  involving  violations  that  occurred 
not  more  than  5  years  prior  to  the 
application.  Connecticut's  rule  also 
limits  relevant  administrative  orders  to 
those  involving  a  penalty  of  greater  than 
$5,000.  Connecticut  must  amend  its  rule 
by  removing  the  liq^itations  on  the 
relevant  administrative  and  judicial 
orders. 

4.  40  CFR  70.8(d)  addresses  the  right 
of  the  public  to  petition  EPA  to  object 
to  a  proposed  permit  if  EPA  has  not 
already  objected  under  40  CFR  70.8(c). 
Connefiticut's  rule  provides  that  the 
State  wiU  respond  to  an  EPA  objection 
based  on  a  petition  only  if  EPA  files  an 
objection  with  the  State  within  45  days 
of  EPA's  receipt  of  the  citizen's  petition. 
There  is  no  such  time  limitation  in  Part 
70  or  in  the  Clean  Air  Act.  Since 
Connecticut's  rule  attempts  to  limit 
EPA's  authority,  Connecticut  must 
amend  its  rule  by  removing  the  45-day 
deadline.  Connecticut's  regulations 
cannot  as  a  legal  matter  preempt  federal 
law,  and  EPA  retains  authority  to 
respond  to  a  public  petition  during  this 
interim  program.  Nevertheless,  EPA  is 
requiring  the  State  to  make  the  change 
in  its  rule  due  to  the  confusion  the  State 
rule  may  cause  the  public  and  regulated 
commimity. 

5.  40  CFK  70.6(a)(7)  requires  a  permit 
conditio^  that  permit  fees  shall  be  paid 
during  the  term  of  the  permit. 
Connecticut's  regulation  must  be 
amended  to  require  that  permits  contain 
a  provision  requiring  payment  of  fees 
during  the  term  of  the  permit. 

6.  40  CFR  70.5(b)  requires  a  source  to 
submit  additional  or  corrected 
information  upon  becoming  aware  that 
an  application  was  incomplete  or 
contained  incorrect  information. 
Subsection  (h)(2)  of  Connecticut's  rule 
limits  the  obligation  to  submit  such 
information  to  the  period  of  pendency 
of  the.application,  which  is  inconsistent 
with  Part  70.  Connecticut  must  change 
this  provision  in  its  rule  to  meet  the 
requirements  of  40  CFR  70.5(b). 


7.  40  CFR  70.7(a)(5)  requires \hat  a 
State  send  to  EPA,  and  make  available 
to  any  person  who  requests  it,  a 
statement  of  the  legal  and  factual  basis 
for  each  draft  permit  (i.e.,  the  version 
that  goes  to  the  public  for  comment).. 
Coimecticut  must  amend  its  rule  to 
include  this  requirement.  In  addition. 
Part  70  requires  the  State  to  identify  in 
the  permit  the  origin  and  authority  of 
each  permit  term  and  condition.         .'^ 
Connecticut's  rule  only  includes  a  ° 
requirement  that  the  authority  for  each 
permit  term  be  Included  in  the  permit. 
Therefore,  Connecticut  must  amend  its 
rule  to  require  that  the  origin  of  permit 
terms  and  conditions  also  be  placed  into 
a  title  V  permit. 

8.  Subsection  (j)(l)(0)  of 
Connecticut's  rule  requires  reporting  of 
permit  deviations  within  90  days.  "This 
time  hame  is  inconsistent  with  EPA's 
interpretation  of  Part  70's  use  of  the 
term  "prompt."  Connecticut  must     ..    ^. 
amend  its  rule  to  require  prompt 
reporting  of  permit  deviations  within  a 
shorter  time  period.  EPA  suggests  that 
Connecticut  require  a  reporting  time 
frame  of  2  to  10  days.  Alternatively, 
Connecticut  may  simply  delete  the 
reference  to  90  days  and  issue  permits 
with  provisions  requiring  prompt 
reporting  within  a  shorter  time  frame. 
Again,  n»A  suggests  that  Connecticut 
require  a  reporting  time  frame  of  2  to  10 
days. 

in  addition,  Connecticut  must  correct 
the  conflict  between  the  reporting  time 
frames  set  forth  in  subsections  (j)  and 
(p)(l)  of  its  rule.  The  current  State  rule 
has  several  different  reporting  time 
frames  for  the  same  violation. 
Connecticut  should  clarify  the  reporting 
requirements  by  statibg  that  subsection 
(p)(l)  is  intended  to  estabUsh  a 
reporting  time  frame  only  for 
application  of  Connecticut's  emergency 
affirmative  defense  contained  in 
subsection  (p)(3). 

Connecticut  must  also  remove  the 
following  language  contained  in 
subsection  (p)(l):  "after  the  permittee 
learns,  or  in  the  exercise  of  reasonable 
care  should  have  learned."  The  Clean 
Air  Act  and  Part  70  contain  a  strict 
liability  legal  standard,  which  aoes  not 
depend  on  knowledge  or  a  standard  of 
reasonable  care.  Under  Part  70,  a 
permittee  may  only  meet  the  reporting 
requirements  associated  with  the 
affirmative  defense  provision  if 
reporting  is  made  "within  2  woiidng 
days  of  the  time  when  emission 
limitations  were  exceeded  due  to  the 
emereency."  40  CFR  70.6(g)(3)(iv). 

9.  Connecticut's  emergency 
affirmative  defense  provision, 
subsection  (p)(3),  applies  to  violations 
of  "a  technology-based  emission     '^  v-)**.. 


limitation."  The  phrase  used  by 
Connecticut  is  consistent  with  Part  70's 
language;  however.  Connecticut  defines 
the  phrase  more  broadly  than  Part  70 
intends.  Coimecticut  defines  the  phrase 
as  "emission  of  pollutants  beyond  the 
level  of  emissions  allowed  by  a  term  or 
condition  of  the  subject  permit." 
Connecticut's  affirmative  defense  would 
thus  apply  to,  among  other  things, 
health-based  limits  such  as  Part  61 
standards  (as  opposed  to  only 
technology-based  standards). 
Connecticut  must  therefore  change  its 
definition  of  "technology-based 
emission  limitation." 

In  addition.  Part  70  requires  that  the 
event  at  issue  be  "sudden."  "reasonably 
unforeseeable,"  and  "beyond  the 
control"  of  the  source.  Connecticut's 
rule  must  be  amended  to  require  that 
the  event  be  "sudden."  In  addition, 
Connecticut  must  remove  the  word 
"reasonable"  from  the  phrase  "beyond 
the  reasonable  control  of  the  permittee" 
in  subsection  (p)(3). 

Note  that  EPA  has  proposed  to 
remove  the  emergency  defense 
provision  from  Part  70.  If  EPA  does 
remove  the  provision.  Part  70  would 
still  allow  a  facility  to  use  any  defense 
that  is  available  to  it  pursuant  to  an 
applicable  requirement.  If  EPA  should 
conclude  during  a  final  rulemaking  to 
remove  the  emergency  defense 
provision,  then  Connecticut  would  have 
to  take  appropriate  action  in  the  future 
to  address  that  change. 

10.  Connecticut's  rule  does  not 
address  "Section  502(b)(10)  changes" 
adequately.  See  40  CFR  70.4(b)(12)(i).  In 
an  August  29, 1994  (59  FR  44572) 
rulemaking  proposal,  EPA  proposed  to 
eliminate  section  502(b)(10)  changes  as 
a  mechanism  for  implementing 
operational  flexibility.  However,  the 
Agency  solicited  comment  on  the 
rationale  for  this  proposed  elimination. 
If  EPA  should  conclude,  during  a  final 
rulemaking,  that  section  502(b)(10) 
changes  are  no  longer  required  as  a 
mechanism  for  operational  flexibility, 
then  Connecticut  will  not  be  required  to 
address  502(b)(10)  changes  in  its  rule. 
However,  if  Part  70  retains  the  concept 
of  "Section  502(b)(10)  changes," 
Connecticut  will  have  to  amend  its  rule 
to  be  consistent  with  the  detailed 
discussion  set  forth  in  the  Technical 
Support  Document  for  this  action. 

11.  Subsection  (r)(13)(B)  of 
Connecticut's  rule  states  that  EPA  may 
terminate,  modify,  or  revoke  a  permit 
following  "an  opportunity  for  a  hearing 
pursuant  to  subsection  (m)  of  this 
section."  The  problem  with  this 
provision  is  that  it  references  a  right  to 
a  hearing  pursuant  to  State  law.  EPA 
does  not  derive  its  hearing  authority  and 
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procedures  from  Connecticut  State  law. 
Since  this  State  provision  may  confuse 
the  public  about  its  rights,  Connecticut 
must  remove  this  language  from  its 
regulations. 

12.  Connecticut's  definition  of 
"applicable  requirement"  is  missing  the 
following  elements  of  Part  70*8 
definition: 

a.  Connecticut's  definition  does  not 
include  a  reference  to  section  504(b)  or 
113(a)(3)  of  the  CAA.  Connecticut  must 
amend  its  rule  to  include  section  504(b) 
and  113(a)(3)  or  the  implementing 
regulations  as  part  of  its  definition  of 
"applicable  requirement"  if  EPA  has 
pronmlgated  feideral  regulations 
implementing  sections  504(b]  and       , 
113(a)(3)  during  the  mterim  approval 
period. 

b.  Connecticut's  definition  does  not 
include  a  reference  to  section  183(e] 
concerning  regulation  of  consumer 
conunercial  products.  The  EPA  has 
implemented  this  section  of  the  Act 
through  rulemaking.  The  regulations 
can  be  found  at  40  CFR  Part  59. 
Connecticut  must  revise  its  definition  of 
"applicable  requirements"  to  include 
these  provisions. 

c.  Connecticut's  definition  does  not 
include  a  reference  to  the  stratospheric 
ozone  requirements  imder  Title  VI  of 
the  Act  Connecticut  must  include  in  its 
definition  of  "applicable  requirements" 
the  requirements  protecting 
stratospheric  ozone,  which  are  codified 
at  40  CFR  Part  82. 

13.  Subsection  (c)(2)  of  Connecticut's 
rule  identifies  specific  stationary 
sources  which  are  not  subject  to  the 
State's  title  V  requirements,  where  the 
premise  on  which  the  stationary  source 
is  located  would  not  for  any  other 
reason  be  subject  to  the  State's  title  V 
requirements.  Subsection  (c)(3)  of 
Connecticut's  rule  states  that  a 
stationary  source  subject  to  40  CFR  Part 
61,  Subpart  I  and  located  at  a  premise 
subject  to  the  State's  title  V 
requirements  (for  reasons  other  than 
being  subject  to  Subpart  I)  shall  be 
subject  to  the  SUte's  title  V 
reqiiirements.  While  the  provision  in 
subsection  (c)(3)  is  not  incorrect,  it  is 
incomplete.  Coimecticut  must  amend 
Subsection  (c)(3)  to  include  the  other 
stationary  sources  Usted  in  subsection 
(c)(2),  because  Part  70  requires  title  V 
permits  to  contain  all  applicable 
requirements  for  all  relevant  emissions 
units  at  a  major  source,  not  just  those 
subject  to  Subpart  I.  Alternatively, 
Connecticut  could  simply  delete 
subsection  (c)(3)  because  it  is  a 
redundant  provision  in  relation  to 
subsections  (c)(1)  and  (2). 

14.  Subsection  (k)(4)  of  Connecticut's 
rule,  the  permit  shield,  states  that  the 


shield  may  apply  to  permit 
modifications  under  Subsections  (r)(l) 
and  (r)(2).  Subsection  (r](2) Contains 
Connecticut's  procedures  for 
administrative  permit  amendments.  In 
order  to  be  consistent  with  Part  70, 
Connecticut's  permit  shield  provisions 
must  be  amended  to  exclude 
administrative  amendments  to  the  title 
V  permit. 

15.  Subsection  (n)  of  Connecticut's 
rule  specifies  that  the  commissioner 
will  provide  EPA  with  an  opportunity  to 
review  and  comment  upon  a  tentative 
determination  issued  by  the  State  before 
issuance  of  a  final  title  V  permit. 
Connecticut'is  rule  provides  that  EPA 
will  be  given  a  45-day  review  p>eriod  for 
the  permit  that  Part  70  defines  as  the 
"draft  permit,"  not  the  proposed  final 
permit.  The  provision  also  gives  EPA  a 
second  45-day  review  period  if  the  State 
makes  changes  to  the  tentative 
determination  within  the  first  45-day 
period;  however,  the  provision  does  not 
account  for  changes  to  the  tentative, 
determination  that  were  made  after  the 
initial  45-day  period  has  expired. 
Connecticut  must  therefore  amend  this 
provision  to  ensure  that  EPA  is 
provided  with  a  45-day  review  period 
regardless  of  whether  the  tentative 
determination  was  changed  during  or 
after  the  initial  45-day  review  period 
and  a  final  copy  of  the  permit  is  sent  to 
EPA. 

16.  Subsection  (a)(6)  of  Connecticut's 
rule  defines  the  term  "Code  of  Federal 
Regulations"  or  "CFR"  to  mean  those 
federal  regulations  '^vised  as  of 
September  16, 1994,  imless  otherwise 
specified."  The  State's  current 
definition  of  "Code  of  Federal 
Regulations"  would  preclude  DEP  from 
issuing  title  V  permits  containing 
provisions  of  the  federal  regulations  that 
were  promulgated  after  September  16, 
1994.  The  State  program  therefore  does 
not  meet  the  Part  70  requirement  that 
pwmits  contain  all  applicable 
requirements.  Thus,  Connecticut  must 
amend  its  rule  by  deleting  the  reference 
to  a  "cut-off"  date  associated  with  the 
federal  requirements. 

17.  In  the  Jime  4, 1996,  Federal 
Register  (61  FR  28197),  EPA  revised  the 
list  of  soujrce  categories  and  schedule  for 
the  112  MACT  program.  Several  areas  of 
Connecticut's  title  V  rule  refer  to  an 
outdated  Federal  Register  Notice  fisting 
source  categories  and  schedules. 
Connecticut  must  amend  these  dtes  to 
reflect  the  current  Ust  in  order  to 
complete  the  list  of  regulated  air 
pollutants.  The  cites  are  in  the  following 
sections  of  Connecticut's  rule:  Sections 
22a-174-33(a)(12).  22a-174-33(e)(l), 
and  22a-174-33(g)(2)(G). 


18.  On  February  14, 1995,  EPA 
pubUshed  an  interpretive  notice  that 
postpones  the  effective  date  of  section 
112(g]  until  after  EPA  has  promulgated 
a  rule  addressing  the  requirements  of 
that  provision.  The  section  1 1 2(g) 
interpretive  notice  explainsthat  EPA  is 
still  considering  whether  the  effective 
date  of  112(g]  should  be  delayed  beyond 
the  date  the  federal  rule  is  promulgated 
in  order  to  allow  States  time  to  adopt 
rules  that  implement  the  federal  rule. 
Connecticut  must  be  able  to  implement 
section  112(g)  on  the  date  that  the 
section  112(g]  regulations  become 
effective  or  on  the  date  the  State's  title 

V  program  becomes  effective,  whichever 
is  later.  Ccmnecticut  must  dierefore 
amend  its  title  V  rule  during  the  interim 
approval  period  if  EPA  promulgates 
federal  regulations  implementing 
section  112(g)  and  such  regulations 
become  effective  during  that  time. 

19.  40  CFR  70.4(b)(10)  states  that  a 
permit  shall  either  not  expire  or  the 
terms  and  conditions  of  the  permit  shall 
remain  in  effect  if  a  source  submits  a 
renewal  application  that  is  timely  and 
complete  and  the  State  has  not  issued  or 
denied  the  renewal  permit  prior  to 
expiration  of  the  original  permit. 
Subsection  (j)(l)(B)  of  Connecticut's  rule 
states  that  "upon  expiration  of  the 
permit  the  permittee  shall  not  continue 
to  operate  the  subject  source  unless  he 
has  filed  a  timely  and  sufficient  renewal 
appUcation."  This  section  does  not 
clearly  state  that  in  a  situation  where 
the  source  continues  to  operate  after 
filing  a  renewal  application  the  terms 
and  conditions  of  the  original  permit 
remain  enforceable.  However, 
Connecticut's  Attorney  General  Opinion 
states  that  Section  4-1 82(b)  of 
Connecticut's  general  Statutes  "provides 
that  a  permit  shall  not  expire  so  long  as 
a  timely  renewal  application  has  been , 
filed  and  is  pending."  Connecticut 
should  therefore  amend  its  regidation  to 
be  consistent  with  its  State  statutory  law 
and  with  Part  70. 

20.  Subsection  (f)(3)  of  Connecticut's 
nile  addresses  application  time  frvmes 
for  sources  subject  to  Connecticut's  title 

V  regulation  solely  by  virtue  of  being 
subject  to  applicable  requirements 
under  40  CFR  parts  60  and  61  that 
became  effective  prior  to  July  21, 1992. 
The  provision  requires  application 
within  90  days  of  notice  to  the  source 
&t>m  the  Commissioner  or  five  years 
after  the  implementation  date  of  the 
State's  title  V  rule,  whichever  is  earUer. 
EPA  believes  that  this  provision  is 
Connecticut's  attonpt  to  address  when 
"minor  sources"  and  "area  sources"- 
subject  to  standards  under  Parts  60  and 
61  must  apply  for  title  V  permits.  Forty 
CFR  70.3(b)  provides  that  a  State  may 
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exempt  noomajar  souices  from  the 
obligation  to  obtain  a  title  V  pennit 
"until  such  time  as  the  Administrator 
completes  a  rulemaking  to  determine 
how  the  program  should  be  structiued 
for  nomnajor  sources  *  •  * "  The 
possibility  that  a  source  would  have  up 
to  five  years  from  the  effective  date  of 
Connecticut's  program  to  apply  for  a 
title  V  pennit  would  not  necessarily  be 
consistent  with  Part  70.  Connecticut 
must  amend  its  regulation  to  be 
consistent  with  Part  70. 

21.  40  CFR  70.5(c)  states  that  an 
applicant  cannot  omit  any  informaticm 
needed  to  determine  the  appUcability 
of,  or  to  impose,  any  appUcable 
requirement.  Part  70  puts  the  burden  of 
determining  whether  an  activity  is 
subject  to  an  applicable  reqtiireraent  on 
the  soiut».  Subsection  (g)(3)  of 
Connecticut's  rule  lists  the  types  of 
activities  a  source  can  omit  fnan  its . 
application.  Subsection  (g](4]  requires 
an  applicant  to  list  on  its  application 
activities  in  subsection  (g)(3)  "if  the 
commissioner  determines  the  emissions 
from  any  activity  or  items  are  needed  to 
determine  the  applicability  [of  the 
State's  title  V  regulation]  or  to  impose 
any  applicable  requirement."  The 
language  of  subsection  (g)(3)  is 
problematic  because  it  shifts  the  biuden 
of  determining  what  information  is 
necessary  onto  the  State.  The  provision 
is  also  unclear  because  the  applicant 
could  not  provide  such  information  at 
the  time  of  application  since  the 
Commissioner  has  not  yet  made  a 
determination.  Connecticut  must  amend 
its  rule  by  clearly  stating  that  any 
activity  listed  in  subsection  (gK3)(B)  be 
listed  in  an  application  to  the  extent 
necessary  to  determine  or  impose  an 
applicable  requirement 

22.  Subsection  (i)(l)(U)  of 
Cdnnecticut's  rule  states  that  title  V 
permits  will  include  a  provision  that 
indicates  that  the  permit  "may  be 
modified,  revoked,  reopened,  reissued, 
or  suspended  by  the  commissioner,  or 
the  Administrator  in  accordance  with 
this  section,  section  22a-174  of  the 
general  statutes,  or  subsection  (d)  of 
section  22a-3a-5  of  the  Regulations  of 
Connecticut  State  Agencies."  llie 
language  of  this  provision  implies  that 
the  Administrator's  legal  authority  to 
modify,  nvcke,  reopen,  reissue,  or 
suspend  a  permit  derives  bom  State 
law.  That  is  not  the  case.  Section  505(e) 
of  the  Act  and  Part  70  provide  the 
Administrator  with  the  legal  authority 
to  take  such  actions. 

While  Connecticut's  language  cannot 
as  a  legal  matter  either  create  or  affsct 
EPA's  authcnity  under  the  Act. 
Connecticut  must  amend  subsections 


(]Xl)(U)  and  (r)(13>to  remove  any 
cc«ifu8i(Hi  caused  by  the  State  rule. 

23.  Connecticut  has  the  authority  to 
issue  general  permits  pursuant  to  its 
statutc»y  authority  under  Section  22a- 
174  of  Coimecticut's  General  Statutes. 
Forty  CF.R.  70.6(d)(1)  states  Out  a 
source  will  be  deemed  to  be  operating 
without  a  permit  if  the  source  is  later 
determined  not  to  qualify  for  the 
conditions  and  terms  of  the  general 
permit  which  it  is  using  to  comply  with 
tide  V.  Neither  Connecticut's  statute 
governing  general  permits  nor 
Connecticut's  titie  V  regulation  contains 
such  a  provision.  Connecticut  must 
amend  its  titie  V  regulation  .or  general 
permit  legislation  to  address  this    ,'■-._ 
reqiurement. 

24.  Subsection  (r)(2)(A)(v)  of 
Connecticut's  rule  aUows  for  certain 
permit  changes  to  be  processed  as 
administrative  amendments,  including 
changes  resulting  bom  changes  at  the 
source  subject  to  the  State's  minor 
preconstruction  permitting  program. 

The  problem  with  this  provision  is 
that  Part  70  only  allows  a  limited  class 
of  preconstruction  review  permitting 
changes  to  be  processed  as 
administrative  permit  amendments,  i.e., 
those  which  incorporate  the 
requirements  from  preconstruction 
review  permits  authorized  under  an 
EPA-approved  program,  provided  that 
such  a  program  meets  procedural 
requirements  substantially  equivalent  to 
the  reqiiirements  of  §§  70.7  and  70.8, 
and  compliance  requirements 
substantially  equivalent  to  those 
contained  in  §70.6.  Connecticut's  minor 
preconstruction  review  permitting 
program  does  not  contain  provisions 
allowing  for  EPA's  opportunity  to  veto 
the  permit,  does  not  contain  provisions 
relating  to  notification  to  affected  States, 
and  does  not  contain  the  permit  content 
elements  of  40  CFR  70.6.  Thus. 
Connecticut's  administrative 
amendment  provisions  must  be 
amended  to  require  changes  to  the  titie 
V  permit  involving  minor 
preconstruction  review  permit 
requirements  to  be  processed  through 
permit  modification  procedures  that 
meet  part  70  requirements,  at  least 
equivalent  to  40  CFR  70.7(e)(2). 

25.  Forty  CFR  §  70.7(e)(1)  requires  a 
State  to  provide  adequate,  streamlined, 
and  reasonable  procedures  for 
expeditiously  processing  permit 
modifications.  Once  its  administrative 
amendment  procedures  are  amended  to 
meet  Part  70  requirements, 
Connecticut's  program  will  require  most 
permit  changes  to  be  processed  as 
significant  permit  modifications, 
because  Connecticut's  regulation  does 
not  allow  for  minor  permit  '.  , 


modifications.  Therefore,  Connecticut 
miist  amend  its  permit  modification 
prooediires  to  make  them  more 
streamlined  and  reasonable. 
Connecticut  should  either  adopt  a  minor 
permit  modification  procedure  for 
certain  permit  modifications  consistent 
with  Part  70,  or  adopt  some  other 
equivalent  process  for  permit 
modifications  that  do  not  require  public 
notice.         

26.  Forty  CFR  70.5(a)(l)(iii)  requires 
that  permit  renewal  applications  be 
submitted  "at  least  6  months  prior  to  the 
date  of  permit  expiration,  at  such  other 
longer  time  *  •  *  tiiat  ensures  that  the 
term  of  the  pennit  will  not  expire  before 
the  pennit  is  renewed."  Connecticut's 
rule  requires  that  pennit  renewal 
applications  be  subnutted  no  later  than 
6  months  prior  to  the  permit  expiration 
date.  Connecticut's  rule«lso  requires 
that  Connecticut  process  permit  renewal 
appUcations  no  later  than  18  months 
after  receipt  of  an  application. 
Connecticut's  rule  therefore  does  not 
"ensure  that  the  term  of  the  permit  will 
not  expire  before  the  permit  is 
renewed."  Connecticut  must  amend  its 
rule  so  that  the  time  frames  for  permit 
renewal  application  and  pennit  renewal 
processing  are  consistent  with  one 
another. 

27.  Subsection  (s)  of  Coimecticut's 
rule  allows  for  the  transfier  frt>m  one 
person  to  another  of  the  authority  to 
operate  under  a  title  V  permit  to  be 
processed  as  an  administrative 
amendment.  Connecticut's  rule  does  not 
contain  the  Part  70  requirement  that  a 
transfer  may  not  occur  unless  a  written 
agreement  between  the  two  parties  is 
submitted  to  the  State.  Such  agreement 
must  contain  a  specific  date  for  transfer 
of  permit  responsibility,  coverage,  and 
Uability.  The  problem  created  by 
Connecticut's  rule  is  that  the  State's 
administrative  amendment  procedure 
allows  the  source  to  act  on  the  proposed 
amendment  at  the  time  the  request  for 
the  amendment  is  made.  Thus,  the 
actual  transfer  would  take  effect  prior  to 
the  permit  amendment.  Connecticut's 
rule  also  provides  that  the 
commissioner  shall  modify  the  permit 
to  reflect  the  transfer,  and  only  after  the 
permit  modification  shall  the  transferee 
be  responsible  for  complying  with  the 
permit.  However,  this  situation  would 
create  a  problem  in  an  enforcement 
context.  The  Clean  Air  Act  in  general 
provides  for  enforcement  against 
"owners  or't^rators,"  but  does  not 
clearly  provide  for  enf(Hcement  against 
prior  owners.  EPA  may  not  be  able  to 
enforce  against  the  prior  owner,  even 
though  Connecticut's  rule  indicates  that 
the  prior  owmer  would  still  be 
responsible  for  compliance  with  the 
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permit  rather  thin  the  new  owner/ 
operator.  Thus,  Connecticut  must 
amend  its  rule  to  require  submittal  by  a 
source  of  a  written  agreement  consistent 
with  Part  70. 

28.  Part  fo  requires  that  where  an 
applicable  reqvurement  does  not  require 
periodic  testing  or  monitoring,  the 
permit  shall  include  periodic 
monitoring.  Subsection  (j)(l)(K)(ii)  of 
Connecticut's  rule  includes  the 
following  language:  "lT]he  permittee 
may  be  required  by  the  permit  to 
conduct  periodic  monitoring  or  record 
keeping  sufficient  to  yield  reliable  data 
•  •  *."  Connecticut  must  amend  its 
rule  to  change  the  word  "may"  in 
subsection  (j)(l)(K)(ii)  to  the  word 
"shall,"  because  the  periodic 
monitoring  requirement  is  not 
discretionary  under  Part  70.  Connecticut 
has  committed  to  do  periodic 
monitoring  during  the  interim  program. 

29.  Subsection  (b)(2)(B)(u)  of      -  ^ 
Connecticut's  rule  allows  "an 
individual  or  position  having  overall 
responsibility  for  environmental  matters 
for  the  company  •  *  *."  to  act  as  the 
responsible  official.  Connecticut  must 
remove  this  subsection  to  be  consistent 
with  part  70. 

nL  Administrative  Requirements  . 

A.  Request  for  Public  Comments 

The  EPA  is  requesting  comments  on 
all  aspects  of  this  proposed  interim 
approval.  Copies  of  the  State's  submittal 
and  other  information  reUed  upon  for 
the  proposed  interim  approval  are 
contained  in  a  docket  maintained  at  the 
EPA  Regional  Office.  The  docket  is  an 
organized  and  complete  file  of  all  the 
information  submitted  to,  or  otherwise 
considered  by,  EPA  in  the  development 
of  this  proposed  interim  approval.  The 
principal  piuposes  of  the  docket  are: 

(1)  To  aUow  interested  parties  a 
means  to  identify  and  locate  documents 
so  that  they  can  effectively  participate 
in  the  approval  process;  and 

(2)  To  serve  as  the  record  in  case  of 
judicial  review.  The  EPA  will  consider 
any  comments  received  by  January  6, 
1997. 

B.  Executive  Order  12866 

The  Office  of  Management  and  Budget 
has  exempted  this  acticm  from  Executive 
Order  12866  review. 

C.  Regulatory  Flexibility  Act 

The  EPA's  actions  under  section  502 
of  the  Act  do  not  create  any  new 
requirements,  but  simply  address 
operating  permits  programs  submitted 
to  satisfy  the  requirements  of  40  CFR 
Part  70.  Because  this  action  does  not 
impose  any  new  lequirements,  it  does 


not  have  a  significant  impact  on  a 
substantial  number  of  small  entities. 

D.  Unfunded  Mandates ,.        >> 

Under  Section  202  of  the  Unfunded 
Mandates  Reform  Act  of  1995 
("Unfunded  Mandates  Act"),  signed 
into  law  on  March  22, 1995,  EPA  must 
prepare  a  budgetary  impact  statement  to* 
accompany  any  proposed  or  final  rule 
that  includes  a  Federal  mandate  that 
may  result  in  estimated  costs  to  State, 
local,  or  tribal  governments  in  the 
aggregate;  or  to  the  private  sector,  of 
$100  million  or  more.  Under  Secticm 
205,  EPA  must  select  the  most  cost- 
effective  and  least  burdensome 
alternative  that  achieves  the  objectives 
of  the  rule  and  is  consistent  with 
statutory  requirements.  Section  203 
requires  EPA  to  establish  a  plan  for 
informing  and  advising  any  small 
governments  that  may  be  significantly 
or  xmiquely  impacted  by  the  rule. 

EPA  has  determined  that  the  action 
proposed  today  does  not  include  a 
Federal  mandate  that  may  result  in 
estimated  costs  of  $100  million  or  more 
to  either  State,  local,  or  tribal 
governments  in  the  aggregate,  or  to  the 
private  sector.  This  Federal  action 
approves  preexisting  requirements 
imder  State  or  local  law,  and  imposes 
no  new  requirements.  Accordingly,  no 
additional  costs  to  State,  local,  or  tribal 
governments,  or  to  the  private  sector, 
result  from  this  action. 

List  of  Subjects  in  40  CFR  Part  70 

Environmental  protection. 
Administrative  practice  and  procedure. 
Air  pollution  control,  Intergovernmental 
relations.  Operating  permits,  Reporting 
and  recordkeeping  requirements. 

AuthorUy:  42  U.S.C  7401-7671q. 

Dated:  November  19, 1996. 
JohnP.DeViUais. 
Regional  Administrator,  Region  J. 

Tables  to  the  Preamble 

Table  I— Delegation  of  Parts  61  and  63 
Standards  as  They  Apply  to 
Connecticut's  Title  V  Operating  Permits 
Program 

Part  61  Subpart  Categpries 

C    BeryUium 

D    BerylUum-Rocket  Motor 

E    Mercury 

F    Vinyl  chloride 

J    Equip  Leaks  of  Benzene 

L    ^nzene-Cole  by-Product  Recovery 

Plant 
N    Arsenic-Glass  Manufecturing  a 
O    Arsenic-Primary  Coppw-Smelters 
P    Arsenic-Trioxide  and  Metallic 
V    Equip  Leaks  (Fugitive  Emission 

Soiirces) 


Y    Benzene  Storage  Vessels 

BE    Benzene  Transfer  Operations 

FF    Benzene  Waste  Operation 

40  CFR  Part  63 

A    General  Provisions 

H    Organic  Hazardous  Air  Pollutants 

for  Equipment  Leaks 
I    Organic  Hazardous  Air  Pollutants  for 

Certain  Process  Subject  to  the 

Negotiated  Regulation  for  Hazardous 

Leal^s 
N    Chromium  Emissions  From  Hard 

and  Decorative  Chromivmi 

Electroplating 

0  Ethylene  Oxide  Emission  Standards 
for  SteriUzation  Facilities 

R    Gasoline  Distribution  (Stage  1) 
GG    Aerospace  Manufacturing  and 

Rework 
n    Shipbuilding  and  Ship  Repair 
(Surface  Coating 

Table  D—Part  60  Subpart  Categories 

D    Fossil-Fuel  Fired  Steam  Generatore 
Da    Electric  Utility  Steam  Generatora 
Db    Industrial-Commercial-Institutional 

Steam  Generating  Units 
Dc    Small  Industrial  Commercial 

Institutional  Steam  Generating  Units 
E    Incinerators 

Ea    Municipal  Waste  Combustors 
F    Portland  Cement  Plants 
G    Nitric  Add  Plants 
H    Sulfuric  Acid  Plants 

1  Asphalt  Concrete  Plants 
J    Petroleum  Refineries 

K    Petroleum  Liquid  Storage  Vessels 
Ka    PetroleuA  Liquid  Storage  Vessels 
L    Secondary  Lead  Smelters 
M    Secondary  Brass  and  Bronze 

Production  Plants 
N    Basic  Oxygen  Process  Furnaces 

Primary  Emissions 
Na    Basic  Oxygen  Process  Steelmaldng- 

Secondaiy  Emissions 
O    Sewage  Treatment  Plants 
P    Primary  Copper  Smelters 
Q    Primary  Zinc  Smeltera 
R    Primary  Lead  Smeltera 
S    Primary  Aliuninum  Reduction 
T    Phosphate  Fertilizer  Wet  Process 
U    Phosphate  Fertilizer- 

Superphospboric  Add 

V  Phosphate  Fertilizer-Diammonium 
Phosphate 

X    Phmphate  Fertilizer-Granular  Triple 
^Superphosphate  Storage 

Y  Coal  Preparation  Plants 

Z    Ferroalloy  Production  Fadlitias 

AA    Steel  Plants-Electric  Arc  Furnaces 

OC    Glass  Manufacturing  Plants 

DD    Grain  Elevatora 

EE    Surface  Coating  of  Metal  Furniture 

GG    Stationary  Gas  Turbines 

HH    Lime  Manufacturing  Plants 

KK    Lead- Add  Battery  Manufactxuing 

LL    Metallic  Mineral  Processing  Plants 

NN    Phosphate  Rock  Plants 
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PP    Ammoniiun  Sulfiate  Manufacturing 
QQ    Graphic  Arts-Rotogravxire  Printing 
RR    Tape  and  Label  SurEace  Coatings 
SS    Surface  Ckiating:  Large  Appliances 
TT    Metal  Coil  Surface  Coating 
UU    Asphalt  Processing  Roofing 
W    Equipment  Leaks  of  VOC  in 

SOCMI 
WW    Beverage  Can  Surface  Coating 
XX    Bulk  Gasoline  Terminals 
BBB    Rubber  Tire  Manufacturing 
DDD    VOC  Emissions  From  Polymer 

Manufactiiring  Industry 
FFF    Flexible  Vinyl  and  Urethan 

Coating  and  Printing 
GGG    Equipment  Leaks  of  VOC  in 

Petroleum  Refineries 
HHH    Synthetic  Fiber  Production 
m    VOC  From  SOCMI  Air  Oxidation 

IMt 
J]J    Petroleum  Dry  Qeaners 
NNN    VOC  From  SOCMI  Distillation 
OOO    Nonmetallic  Mineral  Plants 
PPP    Wool  Fiberglass  Insulation 
QQQ    VOC  From  Petroleum  Refinery 

Wastewater  Systems 
SSS    Magnetic  Tape  Coating 
TTT    Sur&ce  Coating  of  Plastic  Parts 

for  Business  Machines 
UUU    Calciners  &  Dryera  in  the  Mineral 

Industry 
VW    Polymeric  Coating  of  Supporting 

Substrates 

(F^  Doc.  96-31057  Filed  12-S-96;  8:45  am] 
a«.IJNG  CODE  asM-so-p 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Managamaftt 

43  CFR  Parts  2200.  2210,  2240,  2250. 
and  2270 

[WO-420-1800-00-24 1A] 
RIN1004  AC5B 

Exchanges:  Qenaral  Procedures;  State 
Exchanges;  National  Park  Exchanges; 
Wildlife  Refuge  Exchanges; 
Miscellaneous  Exchanges 

AGENCY:  Bureau  of  Land  Management, 
Interior. 


ACTION:  Proposed  rule. 


SUMMARY:  The  Bureau  of  Land 
Management  (BLM)  proposes  to    ' 
streamline  its  exchange  regulations  at  43 
CFR  group  2200  by  amending  §  2200.0- 
7  of  part  2200  and  by  removing  parts 
2210,  2240.  2250,  and  2270.  Section 
2200.0-7  would  be  rewritten  to  state 
clearly  that,  apart  from  the  Federal  Land 
Policy  and  Management  Act  of  1976,  as 
amended.  43  U.S.C  1701  et  seq. 
(FLPMA),  other  statutes  exist  which 
govern  site-  and  type-specific  land 
exchanges  that  may  involve  BLM- 


managed  lands  or  interests  in  lands.  If 
BLM  lands  or  interests  are  involved, 
these  other  statutes  will  prevail  over  the 
regulations  in  part  2200  where  they 
conflict  with  those  regulations.  BLM 
also  would  simultaneously  remove  parts 
2210,  2240,  2250,  and  2270  because  the 
regulations  in  those  parts  largely  restate 
the  substance  of  the  exchange  statutes* 
referenced  in  them  and  are,  in  that 
respect,  redundant  and  unnecessary. 
DATES:  Any  comments  must  be  received 
by  BLM  at  the  address  below  on  or 
before  January  6, 1997.  Comments 
received  after  the  above  date  will  not 
necessarily  be  considered  in  the 
decisionmaking  process  on  the  final 
rule. 

ADDRESSES:  If  you  wish  to  comment, 
you  may  hand-deliver  comments  to  the 
Bureau  of  Land  Management  (630), 
Administrative  Record,  Room  401, 1620 
L  St.,  NW.,  Washington,  DC;  or  mail 
comments  to  the  Bureau  of  Land 
Management,  Administrative  Record, 
Room  401LS,  1849  C  Street,  NW., 
Washington.  IX]  20240.  You  also  may 
transmit'comments  electronically  via 
the  Internet  to 

WOCommentOWo.blm.gov.  Please 
include  "attn:  RIN  AC58"  in  your 
message.  If  you  do  not  receive  a 
confirmation  from  the  system  that  we 
have  received  your  internet  message, 
contact  us  directly  at  (202)  452-5030. 
You  will  be  able  to  review  comments  at 
BLM's  Regulatory  Afiiaira  Group  office. 
Room  401, 1620  L  Street,  NW., 
Washingtcn.  D.C.,  during  regular 
business  hours  (7:45  a.m.  to  4:15  p.m.) 
Monday  through  Friday. 
FOR  FURTHER  INFORMATION  CONTACT: 
Chris  Fontecchio,  Biueau  of  Land 
Management,  Regulatory  Affairs  Group, 
at  (202)  452-5012. 

SUPPLEMENTARY  INFORMATION: 

I.  Public  Commant  Procedures 

Q.  Background  and  Discussion  of  Proposed 

Rule  ,  .. 

in.  Procedural  Matters 

I.  Public  Comment  Procedures 

Written  Comments 

Written  comments  on  the  proposed 
nile  should  be  specific,  should  be 
confined  to  issues  pertinent  to  the 
proposed  rule,  and  should  explain  the 
reason  for  any  recommended  change. 
Where  possible,  comments  should 
reference  the  specific  section  or 
paragraph  of  the  proposal  which  the 
conunenter  is  addressing.  BLM  may  not 
necessarily  consider  or  include  in  the 
Administrative  Record  for  tbe  final  rule 
comments  which  BLM  receives  after  the 
close  of  the  comment  period  (see  DATES) 
or  comments  delivered  to  an  address 


other  than  those  Usted  alove  (see 
ADDRESSES). 

n.  Background  and  Discussion  of 
Proposed  Rule 

Land  exchanges  involving  BLM  lands 
and  interest  in  lands  are  generally 
governed  by  FLPMA  and  the  rules  at  43 
CFR  part  2200.  However,  various  other 
statutes  authorize  certain  site-  and  type- 
specific  land  exchanges  that  may 
involve  BLM  lands  or  interests  in  lands. 
These  statutes  may  not  be  fully 
consistmt  with  the  exchange 
requirements  of  FLPMA  or  with  BLM's 
exchange  regiilations  in  part  2200. 
When  these  inconsistencies  occur,  the 
site-  or  typerspecific  statute  is  intended 
to  prevail  over  the  part  2200  regulations. 
Provisions  currently  found  at  43  CFR 
parts  2210,  2240,  2250,  and  2270 
reiterate  some  of  these  site-  and  type- 
specific  statutory  commands. 

However,  in  light  of  the  regulatory 
reform  initiative's  goals  of  streamlining 
the  Code  of  Federal  Regulations  (CFR). 
the  proposed  rule  would  remove  these 
parts  which  merely  restate  statutory 
terms  and  would  amend  section  2200.0- 
7  to  advise  the  public  that  other  statutes 
governing  certain  site-  and  type-  specific 
exchanges  will  preempt  the  general 
exchange  regulations  at  part  2200,  to  the 
extent  that  they  conflict.  This  can  be 
accomplished  without  significantly 
affecting  the  rights  of  the  United  States. 
BLM's  customers,  or  the  public  at  large. 

The  parts  which  woula  be  removed. 
43  CFR  parts  2210,  2240,  2250,  and 
2270,  are  almost  entirely  devoted  to 
repeating  statutory  provisions.  To  the 
extent  that  they  are  duplicative,  these 
regulations  save  only  to  provide 
information  that  can  be  foimd  in  the 
statutes  themselves.  Furthermore,  the 
only  provisions  in  these  paits  which  go 
beyond  the  statutes  are  provisions 
which  can  and  should  be  removed. 

For  example,  removing  section 
2240.0-3(1)  would  delete:  (1)  The 
requirement  that  States,  political 
subdivisions  thereof,  or  any  interested 
party  who  requests  public  hearings  to 
consider  an  exchange  do  so  in  writing; 
and  (2)  the  definitions  of  Nationa]  Park 
System  and  miscellaneous  areas.  These  ' 
provisions  constitute  substance  beyond 
that  already  contained  in  the  Act  of  Jidy 
15, 1968, 16  U.S.C.  4607-22.  However. 
BLM  has  determined  that  deleting  these 
provisions  will  not  meaningfully  alter 
its  administration  of  the  Act's  exchange 
provisions  or  significantly  affect  the 
rights  of  the  United  States  or  the  public.  • 
BLM  believes  the  benefits  of 
streamlining  and  deleting  unnecessary 
material  such  as  part  2240  outweigh  the 
impact  of  these  minor  substantive 
changes. 


Federal  Register  /  Vol.  61,  No.  236  /Friday,  December  6,  1996  J  Proposed  Rules 


64650 


Next,  removing  part  2250  would 
eliminate  regulatoiy  language  stating 
.that  lands  eligible  for  exchange  under 
the  Act  of  August  22, 1957, 16  U.S.C 
696,  include  federally  owned  property 
in  Florida  classified  by  the  Secretary  as. 
suitable  for  exchange  or  disposal.  In 
fact,  the  statute  requires  that  lands  be 
"fBdarally  owned  property  in  the  State 
of  Florida  under  [the  Secretary  of  the 
Interior's]  jurisdiction*  *  *."  Therefore, 
any  suggestion  by  the  existing  43  CFR 
225O.0-3(c)  that  the  land  need  only  be 
Federal  land  in  Florida,  regardless  of  the 
Secretary's  jurisdiction,  contradicts  the 
law.  Removing  part  2250  would 
eliminate  this  confusion  and  would 
delete  otherwise  imnecessary  language.   . 

Similarly,  removing  part  2270  would 
eliminate  a  few  minor  inconsistencies 
with  the  governing  statutes,  but  in  each 
case  BLM's  intention  is  that  these 
deletions  would  not  have  any        'ii*-  ' 
substantive  effect.  For  example,  section 
2271.0-3(a]  adds  the  word 
"approximately"  to  the  requirement  that 
exchanges  of  Indian  Reservation  land 
imder  the  Act  of  April  21, 1904,  43 
U.S.C.  149,  must  be  "equal"  in  area  and 
value.  In  this  particular  statutory 
context,  BLM  has  generally  interpreted 
the  word  "equal"  to  mean 
"approximately  eqiial"  to  allow  the 
exchanging  parties  some  flexibility  in 
making  the  exchange  as  close  to  equal 
as  is  reasonably  possible,  without 
risking  fEiilure  over  negligible 
differences.  Although  removing  part 
2270  will  eliminate  this  interpretation 
from  the  CFRs,  BLM  advises  that  it  will 
continue  to  interpret  the  term  "equal" 
in  this  way.  BLM  also  advises  that 
eliminating  part  2270  will  cause  several 
other  minor  changes,  but  none  that 
involve  any  significant  substance. 

To  sum  up,  BLM  believes  that  there 
are  no  variances  between  the  statute  and 
the  regulations  being  removed  which 
are  significant  enough  to  justify 
continued  publication  of  these 
otherwise  redundant  and  imnecessary 
regulations.  Consequently,  BLM 
believes  that  the  proposed  rule  can  be 
implemented  without  materially 
afi^cting  the  rights  and  duties  of  the 
United  States  or  the  rights  of  the  pubUc 
at  large,  as  is  the  intent.  *-  ' 

Finally,  please  note  that  BLM  is 
proposing  to  delete  43  CFR  subpart  2202 
in  a  separate  rulemaking.  Sul^art  2202 
is  concerned  with  proposals  relating  to 
National  Forest  land  exchanges 
administered  by  the  Secretary  of 
Agriculture  through  the  Forest  Service. 


m.  Prooedvral  Matters 

National  Environmental  Policy  Act 

The  BLM  has  prepared  an 
environmental  assessment  CBA)  and  has 
found  that  the  proposed  rule  would  not 
constitute  a  major  federal  action 
significantly  affecting  the  quality  of  the 
human  environment  under  section 
102(2)(C)  of  the  National  Environmental 
Policy  Act  of  1969  (NEPA),  42  U.S.C. 
4332(2)(C).  The  BLM  has  placed  the  EA 
and  the  Finding  of  No  Significant . 
Impact  (FONSI)  on  file  in  the  BLM 
Administrative  Record  at  the  address 
specified  previously.  The  BLM  invites 
the  public  to  review  these  docimients  by 
contacting  us  at  the  addresses  listed 
above  (see  ADDRESSES)  and  suggests  that 
anyone  wishing  to  submit  comments  in 
response  to  the  EA  and  FONSI  do  so  in 
accordance  with  the  Written  Comments 
section  above,  or  contact  BLM  direcUy. 

Paperwork  Reduction  Act 

The  rule  does  not  contain  information 
collection  requirements  which  the 
Office  of  Management  and  Budget  must 
approve  under  the  Paperwork  Reduction 
Act,  44  U.S.C.  3501  et  seq. 

Regulatory  Flexibility  Act 

Congress  enacted  the  Regulatory 
FlexibiUty  Act  of  1980  (RFA),  5  U.S.C. 
601  et  seq.,  to  ensure  that  government 
regulations  do  not  unnecessarily  or 
disproportionately  burden  small 
entities.  The  RFA  requires  a  regidatory 
flexibility  analysis  if  a  rule  would  have 
a  significant  economic  impact,  either 
detrimental  or  beneficial,  on  a 
substantial  number  of  small  entities. 
The  BLM  has  determined  under  the 
RFA  that  this  proposed  rule  woidd  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 

Executive  Order  12866 

According  to  the  criteria  listed  in 
section  3(f)  of  Executive  Order  12866, 
BLM  has  determined  that  the  proposed 
rule  is  not  a  significant  regulatory 
action.  As  such,  the  rule  is  not  subject 
to  Office  of  Management  and  Budget 
review  under  seqtion  6(a)(3)  of  the 
order. 

Unfunded  Mandates  Reform  Act 

Revising  43  CFR  2200.0-7  and 
removing  parts  2210,  2240,  2250,  and 
2270  wiU  not  result  in  any  unfunded 
mandate  to  State,  local  or  tribal 
govermnents  in  the  aggregate,  or  to  the 
private  sector,  of  $100  mUlion  or  more 
in  any  one  year. 

Executive  Order  12612 

The  proposed  rule  will  not  have  a 
substantial  direct  effect  on  the  States,  on 


the  relationship  between  the  national 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
BLM  has  determined  that  this  proposed 
rule  does  not  have  sufficient  federalism 
implications  to  warrftnt  preparation  of  a 
Federalism  Assessment. 

Executive  Order  12630 

The  proposed  rule  does  not  represent 
a  government  action  capable  of 
interfering  with  constitutionally  * 
protected  property  rights.  Secticm  2(a)(1) 
of  Executive  Order  12630  specifically 
excludes  actions  abolishing  regulations 
or  modifying  regulations  in  a  way  that 
lessens  interference  with  private 
property  use  from  the  definition  of 
"policies  that  have  takings 
implications."  Since  the  primary 
function  of  the  proposed  rule  is  to 
abolish  unnecessary  regulations,  there 
will  be  no  private  property  rights 
impaired  as  a  result.  Therefore,  BLM  has 
determined  that  the  rule  would  not 
cause  a  taking  of  private  property  or 
require  further  discussion  of  takings 
implications  under  this  Executive 
Order. 

Executive  Order  12988 

It  has  been  determined  that  this  rule 
meets  the  applicable  standards  provided 
in  sections  3(a)  and  3(b)(2)  of  Executive 
Order  12988. 

Author  The  principal  author  of  this 
proposed  rule  is  Christophef  D.  Fontecchio, 
Regulatory  A&irs  Group,  Bureau  of  Land 
Management,  1849  C  Street,  NW., 
Washington.  DC  20240;  Telephone  (202) 
452-5012. 

List  of  Sobjects 

43  CFR  Part  2200 

Land  Management  Bureau;  National 
forests;  Public  lands. 

43  CFR  Part  2210 

Land  Management  Bureau:  Public 
lands. 

43  CFR  Part  2240 

Land  Management  Biueau;  National 
parks;  Recreation  and  recreation  areas; 
Seashores. 

43  CFR  Part  2250 

Land  Management  Bureau;  Wildlife' 
refuges. 

43  CFR  Part  2270 

Indians-lands;  Land  Managem«it 
Bureau;  National  trails  system;  National 
wild  and  scenic  rivers  system;  Public 
lands. 
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Dat«d:  November  27,  1996. 
Sjbrtm  V.  Baca. 
Deputy  Assistant  Secretary  of  the  Interior. 

For  the  reasons  stated  ia  the 
preamble,  and  under  the  authority  of  43 
U.S.Q  1740,  parts  2200,  2210,  2240, 
2250,  and  2270,  subchapter  B,  chapter  11 
of  Title  43  of  the  Code  of  Federal 
-  Regulations  are  proposed  to  be  amended 
as  set  forth  below: 

1.  The  authority  for  part  2200  is 
revised  to  read  as  follows: 

Aiidiority:  43  U.S.a  1716, 1740. 

ISOO.6-7    [Amended] 

2.  Section  2200.0-7  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 

•        *        •        •        • 

(b)  The  rules  contained  in  this  part 
apply  to  all  exchanges,  made  imder  the 
authority  of  the  Secretary,  involving 
Federal  lands,  as  defined  in  43  CFR 
2200.0-5(i).  Apart  from  the  Federal 
Land  Pohcy  and  Management  Act  of 
1976.  as  amended,  43  U.S.C.  1701  et 
seq.  (FLPMA),  there  are  a  variety  of 
statutes,  administered  by  the  Secretary, 
that  authcmzb  trades  which  may  include 
Federal  lands,  as  for  example,  certain 
National  Wildlife  Refuge  System  and 
National  Park  System  exchange  acts. 
The  procedures  and  requirements 
associated  with  or  imposed  by  any  one 
of  these  other  statutes  may  not  be 
entirely  consistent  with  the  rules  in  this 
part,  as  the  rules  in  this  part  are 
intended  to  implement  the  FLPMA 
exchange  provisions.  If  there  is  any  such 
inconsistency,  and  if  Federal  lands  are 
involved,  the  inconsistent  procedures  or 
statutory  requirements  will  prevail. 
Otherwise,  the  regulations  in  this  part 
will  be  followed.  The  regulations  in  this 
part  also  apply  to  the  exchange  of 
interests  in  either  Federal  or  non- 


^y- 


Federal  lands  including,  but  not  limited 
to,  minerals,  water  rights,  and  timber. 

PARTS  2210. 2240,  2250,  2270— 
[REMOVED]  V  '^-^ 

3.  Parts  2210,  2240,  2250,  and  2270 
are  removed  in  their  entirety. 
(FR  Doc  96-31098  Filed  12-5-96;  8:45  am] 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  73 

[MM  Dodwt  No.  96-239,  RM-8939I 

Radio  Broadcasting  Services; 
Harrietta,MI 

AGENCY:  Federal  Commuhications    '/. 

Commission. 

ACTION:  Proposed  rule. 

SUMMARY:  This  document  requests 
comments  on  a  petition  filed  by         '    - 
Melinda  Hancock  proposing  the 
allotment  of  Channel  22gA  to  Harrietta, 
Michigan,  as  that  community's  first 
local  service.  Canadian  concurrence  will 
be  requested  for  this  allotment  at 
coordinates  44-15-38  and  85-41-55. 
There  is  a  site  restriction  3.6  kilometelts' 
(2.3  miles)  south  of  the  community.  The 
site  is  in  the  Manistee  National  Forest. 
DATES:  Comments  must  be  filed  on  or 
before  January  21, 1997,  and  reply     y 
comments  on  or  before  February  5, 
1997. 

ADDRESSES:  Federal  Communications 
Commission,  Washington.  D.C.  20554. 
In  addition  to  filing  comments  with  the 
FCC,  interested  parties  should  serve  the 
petitioner,  as  follows:  Melinda  Hancock, 
2243  Haslett  Road.  East  Lansing. 
Michigan  48823. 


FOR  FURTHER  MFORMATKM  CONTACT: 
Kathleen  Scheuerle,  Viass  Media 
Bureau,  (202)  418-2180. 

SUPPLEMENTARY  INFORMATKM:  This  is  a 
summary  of  the  Commission's  Notice  of 
Proposed  Rule  Making,  MM  Docket  No. 
96-239,  adopted  November  22, 1996, 
and  released  November  29, 1996.  The 
full  text  of  this  Commission  decision  is 
available  for  inspection  and  copying 
during  normal  business  hours  in  the 
Commission's  Reference  Center  (Room 
239).  1919  M  Street,  NW,  Washington, 
D.C.  The  complete  text  of  this  decision 
may  also  be  purchased  from  the 
Commission's  copy  contractors. 
International  Transcription  Services, 
Inc..  2100  M  Street.  N.W..  Suite  140, 
Washington,  D.C.  20037,  (202)  857- 
3800. 

Provisions  of  the  Regulatory 
Flexibility  Act  of  1980  do  not  apply  to 
this  proceeding. 

Members  of  the  public  should  note 
that  bom  the  time  a  Notice  of  Proposed 
Rule  Making  is  issued  imtil  the  matter 
is  no  longer  subject  to  Commission 
consideration  or  court  review,  all  ex 
parte  contacts  are  prohibited  in 
Commission  proceedings,  such  as  this 
one,  which  involve  channel  allotments. 
See  47  CFR  1.1204(b)  for  rules 
governing  permissible  ex  parte  contact. 

For  information  regarding  proper 
filing  procedures  for  comments,  see  47 
CFR  1.415  and  1.420. 

List  of  Soblects  in  47  CFR  Part  73 

Radio  broadcasting. 

Federal  Communications  Commission. 
John  A.  Karousos, 

Chief,  Allocations  Branch,  Policy  and  Rules 
Division,  Mass  Media  Bureau. 

[FR  Doc  96-31129  Filed  12-5-96;  8:45  am] 
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This  section  of  the  FEDERAL  REGISTER 
contains  documents  other  than  rules  or 
proposed  rules  that  are  applicatjie  to  the 
public.  Notices  of  hearings  and  investigations, 
committee  meetings,  agency  decisions  arxJ 
rulings,  deiegattons  of  authority,  filing  of 
petitions  arxl  applications  and  agency 
statements  of  organization  and  functions  are 
examples  of  documents  appearing  in  this 
section. 


DEPARTMENT  OF  AGRICULTURE 

Agricultural  Marketing  Sarvica 
[Doctot  No.  FV9»-«1S-2Nq 

Notica  of  Raquast  for  Extansion  of  a 
Currantly  Approvad  Information 
CoHacUon 

AGENCY:  Agricultural  Marketing  Service, 

USDA. 

ACTION:  Notice  and  request  for 

comments. 

summary:  In  accordance  with  the 
Paperwoiic  Reduction  Act  of  1095 
(thib.L.  104-13),  this  notice  announces 
the  Agricultural  Marketing  Service's 
(AMS)  intention  to  request  an  extension 
to  a  ciuiently  approved  information 
collection  for  Nectarines  Grown  in 
California,  Marketing  Order  No.  916. 
DATES:  Comments  on  this  notice  must  be 
received  by  February  4, 1997  to  be 
assured  of  consideration. 
ADOmONAL  INFORMATION  OR  COMMENTS: 
Contact  Kenneth  G.  Johnson,  Marketing 
Specialist,  Marketing  Order 
Administration  Branch,  Room  2525-S, 
Fruit  and  Vegetable  Division. 
Agricultural  Marketing  Service,  U.  S. 
Department  of  Agricultiue,  Post  Office 
Box  96456,  Washington,  DC  20090- 
6456,  telephone:  (202)  720-5127,  Fax 
(202)  720-5698;  or  Terry  Vawter, 
Marketing  Specialist,  California 
Marketing  Field  Office,  Marketing  Order 
Administration  Branch,  Fruit  and 
Vegetable  Division,  AMS,  USDA,  2202 
Monterey  Street,  Suite  102B,  Fresno, 
California,  93721;  telephone:  (209)  487- 
5901. 
SUPPLEMENTARY  INFORMATION: 

Title:  Nectarines  &own  in  California, 
Marketing  Order  916. 

OhfB  Number:  0581-0072. 

Expiration  Date  of  Approval:  Jime  30, 
1997. 

Type  of  Request:  Extension  of  a 
currently  approved  information 
collection. 


Abstract:  Marketing  order  programs 
provide  an  opportunity  for  producers  of 
fresh  fruits,  vegetables  and  specialty 
crops,  in  a  specified  production  area,  to 
work  together  to  solve  marketing 
problems  that  cannot  be  solved 
individually.  Order  regulations  help 
ensure  adequate  supplies  of  high  quality 
product  and  adequate  returns  to 
producers.  Under  the  Agricultural 
Marketing  Agreement  Act  of  1937 
(AMAA),  as  amended  (7  U.S.C  601- 
674),  industries  enter  into  marketing 
order  programs.  The  Secretary  of 
Agricultiire  is  authorized  to  oversee  the 
order  operations  and  issue  regulations 
recommended  by  a  committee  of 
representatives  from  each  commodity 
industry. 

The  California  nectarine  marketing 
order  program,  which  has  been 
operating  since  1958,  authorizes  the 
issuance  of  grade,  size,  and  matiirity 
regulations,  inspection  requirements, 
and  marketing  and  production  research 
including  paid  advertising.  Regxilatory 
pensions  apply  to  nectarines  shipped 
within  and  out  of  the  area  of  production 
to  any  market,  except  those  specifically 
exempted  by  the  marketing  order. 

The  information  collection 
requirements  in  this  request  are 
essential  to  carry  out  the  intent  of  the 
AMAA,  to  provide  the  respondents  the 
type  of  service  they  request,  and  to 
administer  the  California  nectarine 
marketine  order  program. 

The  order ,  and  rules  and  regulations 
issued  thereimder,  authorize  the 
Nectarine  Administrative  Committee 
(Committee),  the  agency  responsible  for 
local  administration  of  the  order,  to 
require  handlers  to  submit  certain 
information.  Much  of  this  information  is 
compiled  in  aggregate  and  provided  to 
the  industry  to  assist  in  marketing 
decisions. 

The  Committee  has  developed  forms 
as  a  convenience  to  persons  who  are 
required  to  file  information  with  the 
Committee  needed  to  carry  out  the 
purposes  of  the  Act  and  the  order.  These 
forms  require  a  minimum  of  information 
necessary  to  effectively  carry  out  the 
requirements  of  the  order,  and  their  use 
is  necessary  to  fulfill  the  intent  of  the 
Act  as  expressed  in  the  order. 

Nectarine  growers  who  are  nominated 
by  their  peers  to  serve  as  representatives 
on  the  Committee  must  file  nomination 
forms  with  the  Secretary. 

Formal  rulemaking  amendments  to 
the  order  must  be  approved  in  referenda 


conducted  by  the  Secretary.  Also,  the 
Secrstary  may  conduct  a  continuance 
referendum  to  determine  industry 
support  for  continuation  of  the  order. 
Handlers  are  asked  to  sign  an  agreement 
to  indicate  their  willingness  to  abide  by 
the  provisions  of  the  order  whenever  the 
order  is  amended.  These  forms  are 
included  in  this  request. 

These  forms  require  the  minimum 
information  necessary  to  effectively 
carry  out  the  requirements  of  the  order, 
and  their  use  is  necessary  to  fulfill  the 
intent  of  the  AMAA  as  expressed  in  the 
order,  and  the  rules  and  regulations 
issued  imder  the  order. 

The  information  collected  is  used 
only  by  authorized  representatives  of 
the  USDA,  including  AMS.  Fruit  and 
Vegetable  Division  regional  and 
headquarter's  staff,  and  authorized 
employees  of  the  Conunittee. 
Authorized  Committee  employees  and 
the  industry  are  the  primary  users  of  the 
information  and  AMS  is  the  secondary 
user. 

Estimate  of  Burden:  Public  reporting 
burden  for  this  collection  of  information 
is  estimated  to  average  0.933  hoius  per 
response. 

Respondents:  California  nectarine 
producers  and  for-profit  businesses 
handling  fi«sh  nectarines  produced  in 
California. 

Estimated  Number  of  Respondents: 
1131. 

Estimated  Number  of  Responses  per 
Respondent:  1.015. 

Estimated  Total  Annual  Burden  on 
Respondents:  1085  hours. 

Qsmments  are  invited  on:  (1)  Whether 
the  proposed  collection  of  information 
is  necessary  for  the  functioning  of  the 
California  nectarine  marketing  order 
program  and  USDA's  oversight  of  that 
program;  (2)  the  accuracy  of  the 
collection  burden  estimate  and  the 
validity  of  methodology  and 
assumptions  used  in  estimating  the 
burden  on  respondents;  (3)  ways  to 
enhance  the  quality,  utility,  and  clarity 
of  the  information  requested;  and  (4) 
ways  to  minimize  the  burden,  including 
use  of  automated  or  electronic 
technologies. 

Comments  should  reference  0MB  No. 
0581-0072  and  Marketing  Order  No. 
916,  and  be  mailed  to  Docket  Clerk, 
Fruit  and'Vegetable  Division.  AMS, 
USDA.  Post  Office  Box  96456,  room 
2525-S.  Washington,  DC  20090-6456. 
Comments  should  reference  the  docket 
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number  and  page  number  of  this  issue 
of  the  Federal  Register.  All  comments 
received  will  be  available  for  public 
inspection  in  the  Office  of  the  Docket 
Clef  k  during  regular  USDA  business 
hours  at  14th  &  Independence  Avenue 
SW.,  Washington,  DC,  room  2525-S. 
All  responses  to  this  notice  will  be 
simunarized  and  included  in  the  request 
for  OMB  approval.  All  comments  will 
become  a  matter  of  public  record. 

Dated:  December  2, 1996. 
Robert  C  KeeiMiij), 

Dinctor,  Fruit  and  Vegetable  Division. 
(FR  Doc.  96-31028  Filed  12-5-96;  8:4S  am] 
HLUNQ  OOOC  3410-02-P 


ASSASSINATION  RECORDS  REVIEW 
BOARD 

Notice  of  Formal  Determinations, 
Releases,  Corrections,  and 
Assassination  Records  Designation 

agency:  Assassination  Records  Review 
Board. 

summary:  The  Assassination  Records  . 
Review  Board  (Review  Board)  met  in  a 
closed  meeting  on  November  14, 1996, 
and  made  formal  determinations  on  the 
release  of  records  under  the  President 
John  F.  Kennedy  Assassination  Records 
Collection  Act  of  1992  (Supp.  V  1994) 
(JFK  Act).  By  issuing  this  notice,  the 
Review  Board  complies  with  the  section 
ofthe  JFK  Act  that  requires  the  Review 
Board  to  publish  the  results  of  its 
decisions  on  a  doc\mient-by-dociunent 
basis  in  the  Federal  Register  within  14 
days  of  the  date  of  the  decision. 
FOR  FURTHER  INFORMATION  CONTACT:  T. 
Jeremy  Gunn,  General  Counsel  and 
Associate  Director  ibr  Research  and 
Analysis,  Assassination  Records  Review 
Board,  Second  Floor,  Washington,  D.C. 
20530,  (202)  724-0088,  fax  (202)  724- 
0457. 

SUPPLEMENTARY  INFORMATION:  This 
notice  complies  with  the  requirements 
of  the  President  John  F.  Kennedy 
Assassinafion  Records  Collection  Act  of 
1992,  44  U.S.C.  2107.9(c)(4)(A)  (1992). 
On  November  14, 1996,  the  Review 
Board  made  formal  determinations  on 
records  it  reviewed  under  the  JFK  Act. 
These  determinations  are  listed  below. 
The  assassination  records  are  identified 
by  the  record  identification  number 
assigned  in  the  President  John  F. 
Kennedy  Assassination  Records 
Collection  database  maintained  by  the 
National  Archives. 

Notice  (tf  Formal  Determinatioiis 

For  each  dociunent,  the  niunber  of 
releases  of  previously  redacted 
informaticm  immediately  foUows  the 


record  identification  number,  followed 
in  turn  by  the  number  of  postponements 
sustained,  and,  where  appropriate,  the 
date  the  document  is  schedided  to  be 
released  or  re-reviewed. 
FBI  DocumenU:  Open  in  Full . 


124-10011-10498 

124-10145-10281 

124-10151-10428 

124-10158-10499 

124-10171-10250; 

124-10177-10220; 

124-10178-10230; 

124-10178-10252 

124-10178-10411 

124-10178-10412 

124-10178-10413 

124-10178-10418 

124-10178-10427 

124-10178-10428 

124-10178-10451 

124-10178-10482 

124-10178-10483 

124-10178-10488; 

124-10179-10079 

124-10179-10081 

124-10180-10000; 

124-10180-10023 

124-10181-10201 


124-10185-10152;  10;  0;  n/a 


124-10188-10070 

124-10189-10000 

124-10189-10002 

124-10189-10003 

124-10169-10004 

124-10189-10010; 

124-10189-10011 

124-10189-10013 

124-10189-10014 

124-10189-10018 

124-10189-10019 

124-10189-10020; 

124-10189-10021 

124-10189-10033 

124-10189-10034 

124-10189-10036 

124-10189-10037 

124-10189-10046 

124-10189-10047 

124-10189-10048 

124-10189-10049; 

124-10189-10051 

124-1018»-10053 

124-10189-10054 

124-10229-10274 

124-10229-10275 

124-10229-10355 

124-10236-10491 

124-10237-10232 

124-10239-10331 

124-10239-10332 

124-10239-10346 

124-10239-10350; 

124-10242-10058 

124-10242-10059 

124-10242-10060 

124-10242-10061 

124-10249-10494; 

124-10254-10091 

124-1025ft-10176; 

124-10258-10492 

124-10258-10493 

124-10258-10494 

124-10256-10498 

124-10263-10071 


l;0;n/a 
ID;  0;  n/a 
5;  0;  n/a 
3;  0;  n/a 
24;  0:  n/a 
5;  0;  n/a 
9;  0;  n/a 
17;  0;  n/a 
3;  0;  n/a 
4;0;  n/a 
5;  0;  n/a  ' 
6;0;n/a 
10;  0;  n/a 
4: 0:  n/a 
2:0;  n/a 
2: 0;  n/a 
1;  0;  n/a 
2: 0;  n/a 
10;  0;  n/a 
7;  0;  n/a 
2;  0;  n/a 
S;  6;  n/a 
3;  0;  n/a 


/■>*  '■^■ 


6;  0;  n/a 
31;  0;  n/a 
75;  0;  n/a 
61: 0;  n/a 
18;  0;  n/a 
31;  0;  n/a 
34;  0;  n/a 
20;  0;  n/a 
20;  0;  n/a 
43;  0;  n/a 
27;  0;  n/a 
74;  0;  n/a 
17;  0;  n/a 
73;  0;  n/a 
70;  0;  n/a 
8;  0;  n/a 
54;  0;  n/a 
38;  0;  n/a 
8;  0;  n/a 
61;  0;  n/a 
32;  0;  n/a 
98;  0;  n/a 
72;  0;  n/a 
54;  0;  n/a 
3;  0;  n/a 
3;  0;  n/a 
2;  0;  n/a 
3;  0;  n/a 
6;  0;  n/a 
5;  0;  n/a 
5;0;n/a 
3;  0;  n/a 
3;  0;  n/a 
5;  0;  n/a 
4;  0;  n/a 
5;  0;  n/a 
5;  0;  n/a 
25;  0;  n/a 
1;  0;  n/a 
2;  0;  n/a 
34;  0;  n/a 
44;  0;  n/a 
28;  0;  n/a 
34;  0;  n/a 
1;  0;  n/a 


»•» 


.-^-v*- 
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124-10264-10150;  4;  0;  n/a 
124-10266-10002: 14;  0;  n/a 
124-10269-10001;  62;  0;  n/a 

HSCA  Documents:  Open  in  Full 

180-10070-10432;  1;  0;  n/a 
180-10076-10006;  1;  0;  n/a 
18O-10081-10343: 1;  0;  n/a 
180-10084-10468;  1;  0;  n/a 
180-10084-10469;  1;  0;  n/a 
180-10085-10134;  1;  0;  n/a 
180-10102-10299;  1;  0;  n/a 
180-10108-10001;  1;  0;  n/a 
180-10109-10397;  1;  0;  n/a 
180-10111-10181;  1;  0;  n/a 
180-10111-10182;  1;  0;  n/a 
180-10111-10183;  1;  0;  n/a 
180-10111-10432;  1;  0;  n/a 
180-10112-10283;  1;  0;  n/a 

USSS  Doctunents:  Open  in  Full: 

154-10002-10286;  2;  0;  n/a 
154-10002-10319;  3;  0;  n/a 
154-10002-10340;  5;  0;  n/a 
154-10002-10353;  2;  0;  n/a 
154-10002-10358;  1;  0;  n/a 

FBI  Documents:  Postponed  in  Part 


124-10002-10282 

124-10027-10151 

124-10035-10100 

124-10060-10081 

124-10108-10005 

124-10126-10314 

124-10131-10118 

124-10151-10147 

124-10151-10373 

124-10167-10390; 

124-10171-10027 

124-10173-10437 

124-10173-10439; 

124-10173-10443 

124-10173-10468; 

124-10177-10232 

124-10179-10104 

124-10180-10013 

124-10180-10022 

124-10181-10141 

124-10181-10220; 

124-10182-10060; 

124-10228-10423 

124-10234-10052 

124-10234-10082 

124-10250-10096 

124-10276-10140. 

124-10183-10227 

124-10184-10005 

124-10184-10014 

124-10187-10055 

124-10189-10009 

124-10189-10012 

124-10189-10015 

124-10189-10035 

124-10227-10208 

124-10237-10455 

124-10239-10358 

124-10241-10115; 

124-1024^10446; 

124-10254-10340; 

124-10260-10409; 

124-10263-10260; 

124-10263-10286 

124-10263-10325 

124-10264-10134 

124-102&4-101S3 

124-10275-10246 


4;  2;  11/2006 
4;  1;  11/2006 
16;  1;  11/2006 
4;  2;  11/2006 
16;  1;  11/2006 
47;  9: 11/2006 
4;  1;  11/2006 
5;  2;  11/2006 
4;  1;  11/2006 
6;  9;  11/2006 
16;  1;  11/2006 
U2;  11/2006 
0:  2;  11/2006 
1:2:11/2006 
2;  2;  11/2006 
47;  9;  07/2006 
3;  3;  11/2006 
3;  3;  11/2006 
2:  3;  11/2006 
5;  3;  11/2006 
0;  2;  10/2017 
0;  1: 11/2006 
16;  1;  11/2006 
16;  1: 11/2006 
16;  1;  11/2006 
4;  2;  11/2006 
4;  1;  11/2006 
0;  1;  10/2017 
1:1:11/2006 
2;  2;  11/2006 
28;  15: 11/2006 
32;  3;  11/2006 
14;  3;  11/2006 
8;  3;  11/2006 
3;  3;  11/2006 
3;  3: 11/2006 
22;  4;  11/2006 
7:  2;  11/2006 
2;  2;  11/2006 
1;  2;  11/2006 
1;  2;  11/2006 
7;  4;  11/2006 
O,  2;  11/2006 
4;  1: 11/2006 
13:1:11/2006 
2:4:11/2006 
10;  9;  11/2006 
2;  2;  11/2006 
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CIA  Documents:  Postponed  in  Part 

104-10050-10181;  2;  1;  05/1997        *t'  -. 
104-10051-10028;  19;  40;  12/1998     '   >  »t 
104-10054-10008;  118;  12;  11/2006 
104-10054-10049;  339;  8;  12/1996 
104-10057-10047;  1;  1;  11/2006 
104-10057-10102;  84;  2;  11/2006 
104-10059-10181;  12;  2;  11/2006 
104-10059-10188;  2;  5;  10/2017 
104-10061-10207;  27;  60;  05/1997 
104-10063-10243;  6;  7;  11/2006 
104-10063-10278;  9;  2;  11/2006 
104-10063-10281;  0;  4;  10/2017 
104-10063-10286;  2;  8;  05/1997 
104-10063-10291;  0;  1;  10/2017 
104-10063-10292;  2;  2;  11/2006 
104-10065-10005;  5;  3;  05/1997 
104^10065-10009;  5;  1;  05/1997 
104-10065-10030;  1;  2;  10/2017 
104-10065-10033;  1;  2;  10/2017 
104-10065-10039;  1;  2;  10/2017 
104-10065-10047;  18;  16;  05/1997 
104-10065-10050;  4;  7;  05/1997 
104-10065-10056;  4;  4;  05/1997 
104-10065-10058;  14;  3;  05/1997 
104-10065-10059;  0;  1;  10/2017 
104-10065-10060;  8;  7;  11/2006 
104-10065-10069;  4;  3;  10/2017 
104-10065-10070;  13;  3;  10/2017 
104-10065-10074;  5;  2;  10/2017 
104-10065-10075;  10;  1;  10/2017 
104-10065-10078;  3;  2;  10/2017 
104-10065-10082;  18;  6;  05/1997 
104-10065-10084;  7;  3;  11/2006 
104-10065-10093;  2;  3;  05/1997 
104-10065-10096;  4;  3;  05/1997 
104-10065-10112;  9;  3;  05/1997 
104-10065-10127;  8;  1;  05/1997 
104-10065-10129;  10;  4;  12/1996 
104-10065-10147;  0;  1;  05/1997 
104-10065-10173;  2;  2;  05/2001 
104-10065-10191;  3;  2;  05/1997 
104-10065-10223;  2;  2;  10/2017 
104-10065-10230;  1;  1;  05/1997      "' 
104-10065-10328;  2;  1;  10/2017 
104-10065-10347;  0;  1;  05/1997 
104-10065-10429;  0;  2;  05/1997 
104-10065-10436;  6;  7;  05/1997 
104-10066-10001;  2;  1;  10/2017 
104-10066-10054;  0:  1;  05/1997 
104-10066-10060;  1;  1;  05/1996 
104-10066-10081;  0;  1;  05/1997 
104-10066-10084;  0;  2;  05/1997 
104-10066-10086;  0;  1;  05/1997 
104-10066-10088;  0;  1;  05/1997 
104-10066-10103;  1;  2;  05/1997 
104-10066-10113;  6;  2;  05/1997 
104-10066-10115;  1;  2;  10/2017 
104-10066-10123;  3;  17;  05/1997 
104-1 006fr-l 0201;  16;  5;  05/1997 
104-10066-10211;  3;  3;  05/1997 
104-10066-10213;  5;  4;  05/1997 
104-10066-10220:  3;  2;  05/1997 
104-10066-10223;  2;  3;  05/1997 
104-10066-10224;  6;  5;  05/1997 
104-10066-10239;  6;  7;  11/2006 
104-10066-10240;  14;  18;  11/2006 

HSCA  DocumenU:  Postponed  in  Part 

180-10075-10354;  0;  7;  05/1997 
180-10083-10181;  0;  3;  05/1997 
180-10088-10086;  0;  1;  05/1997 
180-10088-10087;  0;  22;  05/1997 
180-10110-10008;  0;  8;  05/1997 
180-10110-10014;  0;  6;  05/1997 
180-10110-10030;  0;  45;  05/1997 


180-10112-10466;  0;  12;  05/1997 

NSA  Documents:  Postponed  in  Part 

144-10001-10051: 22: 17: 10/2017 
144-10001-10052;  11;  6;  10/2017 
144-10001-10054;  15;  8;  10/2017 
144-10001-10055;  15;  7;  10/2017 
144-10001-10059;  18;  10;  10/2017 
144-10001-10060;  16;  10;  10/2017 
144-10001-10061;  14;  8;  10/2017 
144-10001-10062;  15;  11;  10/2017 
144-10001-10063;  14;  9;  10/2017 
144-10001-10065;  16;  9;  10/2017 
144-10001-10066;  16;  10;  10/2017 
144-10001-10067;  19;  13: 10/2017 
144-10001-10068;  44;  31;  10/2017 
144-10001-10069;  11;  4;  10/2017 
144-10001-10070;  14;  9;  10/2017 
144-10001-10071;  14;  11;  10/2017 
144-10001-10072;  19;  8;  10/2017 
144-10001-10073;  13;  7;  10/2017 
144-10001-10074;  12;  6;  10/2017 
144-10001-10075;  15;  9;  10/2017 
144-10001-10077;  12;  6;  10/2017    ' 
144-10001-10078;  17;  9;  10/2017 
144-10001-10080;  19;  10;  20/2017 
144-10001-10081;  15;  9;  10/2017 
144-10001-10082;  21;  13;  10/2017 
144-10001-10083;  21;  14;  10/2017 
144-10001-10084;  39;  32;  10/2017 
144-10001-10085;  15;  7;  10/2017 
144-10001-10086;  12;  6;  10/2017 
144-10001-10087;  16;  6;  10/2017 
144-10001-10088;  13;  7;  10/2017 
144-10001-10089;  14;  9;  10/2017 
144-10001-10090;  18;  12;  10/2017 
144-10001-10091;  14;  9;  10/2017 
144-10001-10092;  13;  9;  10/2017 
144-10001-10093;  19;  13;  10/2017 
144-10001-10095;.14;  10;  10/2017 
144-10001-10096;  19;  8;  10/2017 
144-10001-10097;  15;  11;  10/2017 
144-10001-10098;  13;  6;  10/2017 
144-10001-10099;  16;  9;  10/2017 
144-10001-10100;  17;  10;  10/2017 
144-10001-10101;  16;  10;  10/20ir 
144-10001-10102;  16;  8;  10/2017 
144-10001-10104;  13;  8;  10/2017 
144-10001-10105;  17;  10;  10/2017 
144-10001-10106;  19; 13;  10/2017 
144-10001-10107;  14;  7;  10/2017 
144-10001-10108;  14;  6;  10/2017 
144-10001-10109;  18;  13;  10/2017 
144-10001-10111;  18;  11;  10/2017 
144-10001-10114;  13;  9;  10/2017 
144-10001-10116;  13;  8;  10/2017 
144-10001-10117;  19;  9;  10/2017 
144-10001-10118;  18;  10;  10/2017 
144-10001-10119;  16;  11;  10/2017 
144-10001-10120;  13;  6;  10/2017 
144-10001-10122;  13;  7;  10/2017 
144-10001-10124;  8;  4;  10/2017 
144-10001-10125;  82;  45;  10/2017 
144-10001-10130;  3;  2;  10/2017 
144-10001-10134;  5;  2;  10/2017 
.  144-10001-10136;  6;  3;  10/2017      ^ 
144-10001-10143;  51;  46;  10/2017 
144-10001-10146:5:  3;  10/2017 

NSA  Documents:  Postponed  in  Full 

144-10001-10103;  10/2017 
144-10001-10110: 10/2017 
144-10001-10115;  10/2017 

Notice  of  Additional  Releases 

After  consultation  with  appropriate 
Federal  Agencies,  the  Review  Board 


announces  that  the  following  Federal 
Bureau  of  Investigatian  records  are  now 
being  opened  in  full: 

124-10018-10352;  124-10027-10127; 
124-10027-10203;  124-10027-10205;  124- 
10045-10090;  124-10054-10184;  124- 
10054-10232;  124-10063-10024;  124- 
10067-10270;  124-10145-10118;  124- 
10159-10360: 124-10159-10361;  124- 
10160-10013;  124-1016^10210;  124- 
10171-10249;  124-10173-10380;  124- 
10174-10006;  124-1017S-10074;  124- 
10177-10069;  124-10177-10071;  124- 
10177-10177;  124-10178-10021^124- 
10180-10306;  124-10181-10232;  124- 
10181-10318;  124-10181-10320;  124- 
10181-10330;  124-10182-10300;  124- 
10184-10179;  124-10184-10231;  124- 
10185-10165;  124-10185-10197;  124- 
10185-10264;  124-10185-10271;  124- 
10228-10322;  124-10228-10350;  124- 
10228-10356;  124-10228-10411;  124- 
10234-10463;  124-10241-10492;  124- 
10241-10496;  124-10241-10498;  124- 
10250-10072;  124-10252-10151;  124- 
10252-10152;  124-10256-10331;  124- 
10257-10308;  124-10259-10227;  124- 
10260-10187;  124-10271-10083;  124- 
10271-10095;  124-10273-10207;  124- 
10273-10283;  124-10273-10357;  124- 
10273-10359;  124-10273-10362;  124- 
10273-10368;  124-10276-10018 

After  consultation  with  appropriate 
Federal  Agencies,  the  Review  Board 
annoimces  that  the  following  House 
Select  Committee  on  Assassination 
records  are  now  being  opened  in  full: 

18O-10065-10371; 180-10065-10493; 
180-10066-10476;  180-10067-10451;  180- 
10067-10474;  180-10067-10475;  180- 
10067-10476;  180-10067-10477;  180- 
10067-10478;  180-10067-10479;  180- 
10067-10482;  180-10067-10483;  180- 
10067-10484;  180-10067-10485;  180- 
10070-10214;  180-10070-10435;  180- 
10071-10232:  180-10071-10233;  180- 
10071-10234;  180-10072-10006;  180- 
10072-10011;  180-10072-10093; 180- 
10072-10386;  180-10073-10057;  180- 
10073-10104;  16O-10073-10162;  180- 
10075-10076;  180-10075-10176;  180- 
10076-10263;  180-10077-10040;  180- 
10077-10043;  180-10078-10213;  180- 
10078-10418;  180-10078-10428;  180- 
10080-10165;  180-10080-10480: 180- 
10081-10067;  180-10082-10355;  180- 
10082-10356;  180-10082-10447;  180- 
10083-10133;  18O-10083-10220;  180- 
10084-10044;  180-10084-10258;  180- 
10084-10313;  180-10084-10396;  180- 
10085-10095;  180-10085-10274;  180- 
10085-10275;  180-10087-10044;  180- 
10087-10384;  180-10087-10387;  180- 
10089-10078;  180-10089-10338;  180- 
10089-10339;  180-10089-10470;  180- 
10091-10091;  180-10091-10287;  160- 
10091-10314;  180-10092-10033;  180- 
10092-10242;  180-10093-10006;  180- 
10093-10055;  180-1 0093-101 10;  180- 
10093-10111;  180-10093-10113;  180- 
10093-10279;  180-10093-10280;  180- 
10093-10281;  180-10093-10282;  180- 
10094-10454;  180-10095-10403;  180- 
10006-10266;  180-10097-10176;  180- 
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10097-10177; 
1OO99-1038O; 
10101-10089; 
10101-10487; 
10103-10427; 
10103-10494: 
10104-10185; 
10104-10403; 
10105-10332; 
10105-10481; 
lOlOft-10391; 
10106-10488; 
10108-10082: 
10110-16032: 


180-10099-10000;  180- 
180-10099-10381 :  180- 
180-10101-10420;  180- 
180-10103-10246;  180- 
180-10103-10484;  180- 
180-10104-10173;  180- 
180-10104-10399: 180- 
18O-10105-1025O;  180- 
180-10105-10334; 180- 
180-10106-10387;  180- 
180-10106-10485;  180- 
180-10108-10058;  180- 
180-10109-10268;  180- ' 
180-10112-10073;  180- 


180-10112-10171: 
180-10112-10227: 
180-10113-10465: 
180-10114-10064: 
180-10114-10134; 
180-10116-10046: 
180-10117-10140; 


180- 
180- 
180- 
180- 
180- 
180- 
180- 


10112-10144; 
10112-10181; 
10112-10463; 
10113-10484; 
10114-10004: 
10114-10135: 
10117-10072: 
10120-10026 

After  consultation  with  appropriate 
Federal  Agencies.the  Review  Board 
announces  that  the  following  National 
Security  Agency  records  are  now  being 
opened  in  fiill: 


144-10001-10026;  144-10001-10053: 
144-10001-10057;  144-10001-10064;  144- 
10001-10137: 144-10001-10141;  144- 
10001-10142;  144-10001-10155 

Notice  of  Corrections 

On  August  5-6, 1996,  the  Review 
Board  made  formal  determinations  that 
were  published  in  the  August  26, 1996 
Federal  Register  (PR  Doc.  96-19278. 61 
FR  43730).  For  that  notice  make  the 
following  corrections: 


Reoofd  number 

Prevkxisiy  puUshed 

CdTsct  data 

104-10062-10170  ».„^._ „ 

104-10052-10062  ^..„ 

104-10064-10036  .. 

16:  5;  06/1997 
8;  1: 10^017 
5;  1;  12/1906 

16;  6;  05/1997 
6;  3;  10IC017 
5;  2;  12/1996 

On  October  16, 1996,  the  Review 
Board  made  formal  determinations  that 


were  published  in  the  November  5, 1996 
Federal  Register  (FR  Doc.  96-28333,  61 


FR  56937).  For  that  notice  make  the 
following  correction: 


Record  nijmt>ef 

Previousiy  pubished 

Correct  data 

124-10060-10320  _ _ 

15;  5;  ^0/2OO6 

16;  6:  10/2006 

On  October  18, 1996,  the  Review 
Board  noticed  additional  releases  from 
the  records  of  the  House  Select 
Committee  on  Assassinations  (FR  Doc. 
96-26742.  61  FR  54411).  The  following 
dooiments  were  incorrectiy  included  on 
that  list: 

180-10070-10247, 180-10070-10358. 
180-10071-10080,  180-10075-10325,  180- 
10078-10374, 180-10091-10006,  180- 
10092-10191. 180-10092-10206,  180- 
10092-10212, 180-10092-10219,  180- 
10092-10221, 180-10092-10244.  180- 
10094-10361,180-10095-10284,180- 
10096-10373, 180-10099-10104, 180- 
10099-10384, 180-10112-10423. 

These  records  will  be  reviewed  at  a 
subsequent  meeting. 

Notice  of  Assassination  Records 
Designation 

Designation:  On  October  16, 1996,  the 
Assassination  Records  Review  Board 
designated  a  videotape  copy  of  the 
motion  picture  taken  by  E^ve  Powers 
November  21-22, 1963  an  assassination 
record. 

Designation:  On  November  14,  1996. 
the  Assassination  Records  Review  Board 
designated  the  following  United  States 
Secret  Service  materials  assassination 
records:  "United  States  Secret  Service: 
The  Evolution  of  Its  Protective  PoUdes, 
Practices  and  Procedures  (1932  to 
1973)";  "Report  of  Investigation  by 
Inspector  Arvid  J.  Dahlquist  (on 
Abraham  Bolden];"  domputer  printouts 
on  Richard  Albert  Lauchli,  Perry  Russo, 
John  Edward  Pic,  George 
DeMohrenschildt,  Jeanne 
DeMohcenschildt,  Michael  Ralph  Paine, 


Ruth  Hyde  Paine,  Mark  Lane,  President 
John  Fitzgerald  Kennedy,  Jack  Leon 
Ruby,  Marguerite  Cleaverie  Oswald, 
Marina  Nikolaevna  Porter,  and  Robert 
Lee  Oswald  Jr.;  and  internal 
memorandums  from  Chief  James  ). 
Rowley  dated  November  1963  throu^ 
December  1964. 

Discussion:  In  not  designating  some 
internal  memorandums  and  case  file 
information  as  assassination  records,  the 
Review  Board  relied  upon  the  advice  of 
its  staff,  wiiich  conducted  a  thorough 
review  of  materials  in  the  above  listed 
categories. 

Dated:  December  2, 1996. 
Laura  A.D8nk, 

(FR  Doc.  96-31046  Filed  12-5-96;  8:45  am) 
HLLMQ  COCC  tllS-OI-P 


COMMmEE  FOR  PURCHASE  FROM 
PEOPLE  WHO  ARE  BUND  OR 
SEVERELY  DISABLED  .  -  > 

Procurement  List  Addition 

AGENCY:  Committee  for  Purchase  From 
People-Who  Are  Blind  or  Severely 
(Disabled. 


ACTION: 
List. 


Addition  to  the  Procurement 


SUMMARY:  This  action  adds  to  the 
Procurement  List  a  commodity  to  be 
furnished  by  nonprofit  agencies 
employing  persons  who  are  blind  or  < 
have  other  severe  disabilities. 


EFFECTIVE  DATE:  January  6, 1997. 


*. 


ADDRESSES:  Committee  for  Purchase 
From  People  Who  Are  Blind  or  Severely 
Disabled,  Crystal  Square  3,  Suite  403. 
1735  Jefferson  Davis  Highway, . 
Arlington,  Virginia  22202-3461. 
FOR  FURTHER  INFORMATION  CONTACT: 
Beverly  Milkman  (703)  603-7740. 
SUPPLEMENTARY  INFORMATION:  On 
September  20. 1996.  the  Committee  for 
Purchase  From  People  Who  Are  Blind 
or  Severely  Disabled  published  notice 
(61  F.R.  49435)  of  proposed  addition  to 
the  Proctuement  List. 

Comments  were  received  from  the 
current  contractor  for  the  dustpan.  The 
contractor,  a  small  company,  noted  that 
it  has  frequently  had  a  Government 
contract  for  the  dustpan  over  the  past 
twenty  years  and  has  made  this  dustpan 
for  over  fifty  years.  The  contractor 
questioned  whether  an  organization 
which  had  not  made  the  dustpan 
previously  could  furnish  it  to  the 
Government  at  anywhere  near  the 
current  price.  The  contractor  proposed 
that,  if  the  dustpan  is  to  be  taken  out  of 
competitive  procurement,  that  it  be 
directed  to  two  "self-help"  enterprises 
with  which  the  contractor  has  worked. 
The  contractor  also  objected  to  having 
the  jobs  this  dustpan  represents 
transferred  out  of  its  firm  and  localityto 
another  area. 

The  impact  of  this  addition  on  the 
contractor  is  not  at  the  level  which  the 
Committee  considers  to  be  severe,  even 
when  the  contractor's  record  as  a  long- 
time supplier  is  taken  into  accoimt.  The 
nonprofit  agency  has  been  found  to  be 
capable  of  producing  the  dustpan  by  the 
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Government  agency  which  buys  it,  as 
well  as  by  the  Committee.  The  price  the 
-Govenmient  will  pay,  as  the 
Committee's  statute  requires,  reflects  the 
market  for  this  item,  so  a  substantial 
price  increase  will  not  occur,    ^r:"'^  '  *". 

The  contractor  did  not  indicate  how 
many  jobs  would  actually  be  lost 
because  of  the  Committee's  action.  The 
two  organizations  the  contractor  named 
do  not  participate  in  the  Committee's 
program.  However,  several 
organizations  in  that  area  do  participate 
in  the  program.  While  they  will  not  be 
making  the  dustpan,  they  do  generate 
employment  for  people  with  severe 
disabilities  living  in  the  contractor's 
area. 

After  consideration  of  the  material 
presented  to  it  concerning  capability  of 
quaAfied  nonprofit  agencies  to  provide 
the  commodity  and  impact  of  the 
addition  on  the  current  or  most  recent 
contractors,  the  Committee  has 
determined  that  the  commodity  listed 
below  is  suitable  for  procurement  by  the 
Federal  Government  under  41  U.S.C. 
46-48C  and  41  CFR  51-2.4. 

I  certify  that  the  folloMoi^  action  will 
not  have  a  significant  impact  on  a 
substantial  nimiber  of  small  entities. 
The  major  factors  considered  for  this 
certification  were: 

1.  The  action  will  not  result  in  any 
additional  reporting,  recordkeeping  or 
other  compliance  requirements  for  small 
entities  other  than  the  small 
oi^ganization  that  will  furnish  the 
commodity  to  the  Government. 

2.  The  action  does  not  appear  to  have 
a  severe  economic  impact  on  current 
contractors  for  the  commodity. 

3.  The  action  will  result  in 
authorizing  a  small  entity  to  furnish  the 
commodity  to  the  Government. 

4.  Inhere  are  no  known  regulatory 
alternatives  which  would  accomplish 
the  objectives  of  the  Javits-Wagner- 
O'Day  Act  (41  U.S.C.  46-48c)  in 
connection  with  the  commodity 
proposed  for  addition  to  the 
Procurement  List 

Accordingly,  the  following 
commodity  is  hereby  added  to  the 
Procurement  List: 

Dustpan 

7290-00-224-8308 

This  acti(Hi  does  not  affect  current 
contracts  awarded  prior  to  the  efiiective 
date  of  this  addition  or  options  that  may 
be  exercised  under  those  contracts. 
Bwwiljl  L.  Milknim, 
Executive  Director. 
[FR  Doc.  96-31096  P'Ued  12-5-06;  8:45  am] 


Proeurament  Uat;  Additions 

agency:  Committee  for  Purchase  From 
People  Who  Are  Blind  or  Severely 
Disabled. 

ACTION:  Additions  to  the  Procurement 
List. 

SUMMARY:  This  action  adds  to  the 
Procurement  List  services  to  be 
furnished  by  nonprofit  agencies 
employing  persons  who  are  blind  or 
have  other  severe  disabilities. 

EFFECTIVE  DATE:  January  6, 1997. 
ADDRESSES:  Committee  for  Purchase 
From  People  Who  Are  Blind  or  Severely 
Disabled.  Crystal  Square  3.  Suite  403, 
1735  Je&rson  D^s  Highway. 
Arlington,  Virginia  22202-3461. 

FOR  FURTHER  INFORMATION  CONTACT: 
Beveriy  Milkman  (703)  603-7740. 
SUPPLEMENTARY  INFORMATION:  On 
October  11  and  25,  1996,  the  Committee 
for  Purchase  From  People  Who  Are 
Blind  or  Severely  Disabled  published 
notices  (61  F.R.  53348  and  55268)  of 
proposed  additions  to  the  Procurement 
List. 

After  consideration  of  the  material 
presented  to  it  concerning  capability  of 
qualified  nonprofit  agencies  to  provide 
the  services  and  impact  of  the  additions 
on  the  current  or  most  recent 
contractors,  the  Conmiittee  has 
determined  that  the  services  listed 
below  are  suitable  for  prociuement  by 
the  Federal  Government  under  41  U.S.C. 
46-48C  and  41  CFR  51-2.4. 

I  certify  that  the  following  action  will 
not  have  a  significant  impact  on  a 
substantial  nimiber  of  small  entities. 
The  major  factors  considered  for  this 
certification  were: 

1.  The  action  will  not  result  in  any 
additional  reporting,  recordkeeping  or 
other  compUance  requirements  for  small 
entities  other  than  the  small 
organizations  that  will  furnish  the 
services  to  the  Government. 

2.  The  action  will  not  have  a  severe 
economic  impact  (m  current  contractors 
for  the  services. 

3.  The  action  will  result  in 
authorizing  small  entities  to  furnish  the 
services  to  the  Government 

4.  There  are  no  known  regulatory 
alternatives  which  woidd  accomplish 
the  objectives  of  the  Javits-Wagner- 
OTJay  Art  (41  W.S.C  46-48c)  in 
connection  with  the  services  proposed 
for  addition  to  the  Procurement  List. 

Accordingly,  the  following  services 
are  hereby  added  to  the  Procurement 
Ualb 

Administrative  Services,  Sidney  L.  Christie 
Federal  Building.  845  Fifth  Avnuie. 
Huntington,  West  Virginia 


Pood  Service  Attendant,  Department  of 

Veterans  Affiin  Medical  Canter,  Hampton, 

Virginia 
Janitorial/Custodial,  Naval  Air  Station, 

Meridian,  Mississippi 
Janitorial/Custodial,  Naval  Reserve  Readinasa 

Center,  Seattle,  Washington 

This  action  does  not  affect  current 
contracts  awarded  prior  to  the  effective 
date  of  this  addition  or  options  that  may 
be  exercised  under  those  contracts. 
Beverly  L.  Milkmui, 
Executive  Directpr. 

(FR  Doc  96-31101  Piled  12-5-96;  8:45  am] 
HLUNQ  OOK  OSS-ai-P 


Procurement  List;  Proposed  AddMons 

AGENCY:  Committee  for  Purchase  From 

People  Who  Are  Blind  or  Severely 

Disabled. 

ACTION:  Proposed  additions  to 

procurement  list. 

SUMMARY:  The  Committee  has  received 
proposals  to  add  to  the  Procurement  List 
commodities  to  be  furihshed  by 
nonprofit  agencies  employing  persons 
who  are  blind  or  have  other  severe 
disabilities. 

COMMENTS  MUST  BE  RECEIVED  ON  OR 
BEFORE:  January  6, 1997. 
ADDRESSES:  Committee  for  Purchase 
From  People  Who  Are  Blind  or  Severely 
Disabled,  Crystal  Square  3,  Suite  403t 
1735  Jefferson  Davis  Highway, 
Arlington,  Virginia  22202-3461. 
FOR  FURTHER  INFORMATION  CONTACT: 
Beveriy  Milkman  (703)  603-7740. 
SUPPLEMENTARY  INFORMATION:  This 
notice  is  published  pursuant  to  41 
U.S.C.  47(a)  (2)  and  41  CFR  51-2.3.  Its 
purpose  is  to  provide  interested  persons 
an  opportimity  to  submit  comments  on 
the  possible  impact  of  the  proposed 
actions. 

If  the  Committee  approves  the 
proposed  additions,  all  entities  of  the 
Federal  Government  (except  as 
otherwise  indicated)  will  be  required  to 
procure  the  commodities  listed  below 
from  nonprofit  agencies  employing 
persons  who  are  blind  or  have  other 
severe  disabilities. 

I  certify  that  the  foIlov<nng  action  will 
not  have  a  significant  impact  on  a 
substantial  nimiber  of  small  entities. 
The  major  factors  considered  for  this 
certification  were: 

1.  The  action  will  not  result  in  any 
additional  reporting,  recordkeeping  or 
other  compliance  requirements  for  small 
entities  other  than  the  small 
organizations  that  wiU  furnish  the 
commodities  to  the  Government 

2.  The  action  will  resuh  in 
authorizing  small  entities  to  furnish  the 
commodities  to  the  Government 


:.  i-^v  .':''/<  ;--• 
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3.  There  are  no  known  regulatory 
alternatives  which  would  accomplish 
the  objectives  of  the  Javits-Wagner- 
OTDay  Act  (41  U.S.C.  46-48c)  in 
connection  with  the  commodities 
proposed  for  addition  to  the 
I*rocurement  List. 
Comments  on  this  certification  are 
"*x    invited.  Coramenters  should  identify  the 
^  statement(s]  underlying  the  certification 
/  on  which  they  are  providing  additional 
'    information. 

The  following  commodities  have  been 
proposed  for  addition  to  Procurement 
List  for  production  by  the  nonprofit 
agencies  listed: 

Paper,  Kraft  Wrapping 

8135-00-160-7762  , 
8135-00-160-7776 
8135-00-160-7778 
8135-00-160-7758 
8135-00-286-7317 
8135-00-160-7771 
8135-00-160-7769 
8135-00-160-7768 
8135-00-160-7766 
8135-00-160-7759 
8135-00-160-7757 
8135-00-160-7753 
■  8135-00-160-7752 
8135-00-160-7764 
8135-00-290-3407 
8135-00-160-7772 
NPA:  Cincinnati  Association  for  the 
Blind«  Cincinnati,  Ohio. 

Water  Bag.  Nylon  Duck 

8465-01-321-1678 
NPA:  Blind  Industries  &  Services  of 
Maryland,  Baltimore,  Maryland. 

Beverly  L.  Milkman, 

Executive  Director. 

[FR  Doc.  96-31102  Filed  12-5-^96;  8:45  amj 

BILUNQ  COOE  taSi-OI-P 


Procurement  List;  Proposed  Additions 

AGENCY:  Committee  for  Purchase  From 
People  Who  Are  BUnd  or  Severely 
Disabled. 

ACTION:  Proposed  additfons  to 
procurement  list. 

SUMMARY:  The  Committee  has  received 
proposals  to  add  to  the  Procurement  List 
a  commodity  and  services'to  be 
furnished  by  nonprofit  agencies 
employing  persons  who  are  blind  or 
have  other  severe  disabilities. 

COMMENTS  MUST  BE  RECEIVEO  ON  OR 
BEFORE:  January  6,  1997. 

ADDRESSES:  Committee  for  Purchase 
From  People  Who  Are  Blind  or  Severely 
Disabled,  Crystal  Square  3,  Suite  403, 
1 735  Jefferson  £)avis  Highway, 
Arlington,  Virginia  22202-3461. 


FOR  FURTHER  INFORMATION  CONTACT: 
Beverly  Milkman  (703)  603-7740. 

SUPPLEMENTARY  INFORMATION:  This 
notice  is  published  pursuant  to  41 
y.S.C.  47(a)(2}  and  41  CFR  51-2.3.  Its 
purpose  is  to  provide  interested  persons 
an  opportunity  to  submit  comments  on 
the  possible  impact  of  the  proposed 
actions.         .^ 

If  the  Committee  approves  the 
proposed  additions,  all  entities  of  the 
Federal  Government  (except  as 
otherwise  indicated)  will  be  required  to 
procure  the  commodity  and  services 
listed  below  fi-om  nonprofit  agencies 
employing  persons  who  are  blind  or 
have  other  severe  disabjiities. 

I  certify  that  the  following  action  will 
not  have  a  significant  impact  on  a 
substantial  number  of  small  entities. 
The  major  factors  considered  for  t&is 
certification  were: 

1.  The  action  will  not  result  in  any 
additional  reporting,  recordkeeping  or 
other  compliance  requirements  for  small 
entities  other  than  the  small 
organizations  that  will  furnish  the 
commodity  and  services  to  the 
Government. 

2.  The  action  does  not  appear  to  have 
a  severe  economic  impact  on  current 
contractors  for  the  commodity  and 
services. 

3.  The  action  will  result  in 
authorizing  small  entities  to  furnish  the 
commodity  and  services  to  the 
Govemn.ent. 

4.  There  are  no  known  regulatory 
alternatives  which  would  apcompUsh 
the  objectives  of  the  Javits-Wagner- 
O'Day  Act  (41  U.S.C.  46-48c)  in 
connection  with  the  commodity  and 
services  proposed  for  addition  to  the 
Prociuement  List. 

Comments  on  this  certification  are 
invited.  Commenters  should  identify  the 
statement(s)  underlying  the  certification 
on  which  they  are  providing  additional 
information. 

The  following  commodity  and 
services  have  been  proposed  for  -, 
addition  to  Procurement  List  for'    ' 
production  by  the  nonprofit  agencies 
listed: 

Commodity  .-*.•« 

Liner,  Foam  Impact 

8465-01-420-4920 
NPA:  Georgia  Industries  for  the  Blind, 
Bainbridge,  Georgia 

Services  '*  ' 

Operation  of  SERVMART  Store,  Naval  Air 
Station,  Whiting  Field.  Milton,  Florida 

NPA:  Signature  Worlts,  Inc.,  Hazlehurst, 
Mississippi 

Operation  of  SERVMART  Store,  Naval  Air 
Station,  Pensacola.  Florida 


NPA:  Signature  Works,  Inc.,  Hazlehurst, 

Mississippi 

Berer^JL  Milkman, 

Executive  Director. 

[FR  Doc  96-31103  Filed  12-5-96;  8:45  am| 

BNJJNG  CODE  MM-ai-P 


DEPARTMENT  OF  COMIMERCE 
[A-122-6011 

Brass  Sheet  and  Strip  From  Canada; 
Preliminary  Results  of  Antidumping 
Duty  Administrative  Review 

AGENCY:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 
ACTION:  Notice  of  preliminary  results  of 
antidumping  duty  administrative 
review.  n^ 

SUMMARY:  In  response  to  a  request  from 
one  respondent,  Wolverine,  the 
Department  of  Commerce  (the 
Department)  is  conducting  an 
administrative  review  of  the 
antidimiping  duty  order  on  brass  sheet 
and  strip  from  Canada.  The  review 
covers  one  manufactiu^r/exporter  of  the 
subject  merchandise  to  the  United 
States  for  the  period  January  1, 1995 
through  December  31,  1995. 

We  nave  preliminarily  determined 
that  U.S.  sales  have  not  oeen  made 
below  the  normal  value  (NV).  If  these 
preliminfiry  results  are  adopted  in  our 
final  results  of  administrative  review, 
we  will  not  require  cash  deposits. 
Following  our  final  determination,  we 
will  instruct  U.S.  Customs  to  assess 
antidumping  duties  on  all  appropriate, 
entries.  Interested  parties  who  submit 
arguments  in  this  proceeding  are 
requested  to  submit  with  the  argument 
(1)  a  statement  of  the  issue,  and  (2)  a 
brief  summary  of  the  argument. 
EFFECTIVE  DATE:  December  6.  1996. 
FOR  FURTHER  INFORMATION  CONTACT: 
Maureen  McPhillips  or  Linda  Ludwig, 
Office  of  AD/CVD  Enforcement,  Group 
m.  Import  Administration,  International 
Trade  Administration,  U.S.  Department 
of  Commerce,  14th  Street  and 
Constitution  Avenue,  NW,  Washington, 
D.C.  20230:  telephone:  (202)  482-3019 
or  482-3833,  respectively. 

SUPPLEMENTARY  INFORMATION: 

Background 

On  January  12, 1987,  the  Department 
published  in  the  Federal  Register  (52 
FR  1217)  the  antidiunping  duty  order  on 
brass  sheet  and  strip  (BSS)  from  Cai^ida. 
On  January  26,  1996,  the  Department 
published  in  the  Federal  Register  a 
notice  of  "Opportimity  to  Request  an 
Administrative  Review"  of  this 
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antidumping  duty  order  for  the  period 
Janiiary  1, 1995  through  December  31. 
Id95  (61  PR  2488).  We  received  a  timely 
request  for  review  from  the  respondent, 
Wolverine  Tube  (Canada),  Inc. 
(Wolverine).  On  February  20, 1996,  the 
Department  initiated  an  administrative 
review  of  Wolverine  (61  FR  6348).  The 
period  of  review  is  January  1, 1995 
through  December  31, 1995. 

The  Applicable  Statute  and  Regulations 

Unless  otherwise  indicated,  all 
citations  to  the  Tariff  Act  of  1930,  as 
amended  (the  Tariff  Act),  are  references 
to  the  provisions  effective  January  1, 
1995,  the  effective  date  of  the 
amendments  made  to  the  Tariff  Act  by 
the  Uruguay  Round  Agreements  Act  lb 
addition,  unless  otherwise  indicated,  all 
citations  to  the  Department's  regulations 
are  to  the  current  regulations,  as 
amended  by  the  interim  regulations 
published  in  the  Federal  Register  on 
May  11, 1995  (60  FR  25130). 

Under  the  Act,  the  Department  may 
extend  the  deadline  for  completion  of 
administrative  reviews  if  it  determines 
that  it  is  not  practicable  to  complete  the 
review  within  the  statutory  time  limit  of 
365  days.  On  October  1, 1996,  the 
Department  extended  the  time  limit  for 
preliminary  results  in  this  case.  See 
Brass  Sheet  and  Strip  from  Canada; 
Antidimiping  Administrative  Review; 
Extension  of  Time  Limit,  61  FR  51261. 

Scope  of  the  Review 

Imports  covered  by  this  review  are 
shipments  of  BSS,  other  than  leaded 
and  tin  BSS.  The  chemical  composition 
of  the  covered  products  is  currently 
defined  in  the  Copper  Developinent 
Association's  (C.D.A.]  200  series  or  the 
Unified  Numbering  System  (U.N.S.) 
C2000.  Products  whose  chemical 
composition  is  defined  by  other  C.D.A. 
or  U.N.S.  series  are  not  covered  by  this 
order. 

The  physical  dimensions  of  the 
products  covered  by  this  review  are  BSS 
of  solid  rectangular  cross  section  over 
0.006  inches  (0.15  millimeters)  in 
finished  thickness  or  gauge,  regardless 
of  width.  Coil,  woimd-on-reels  (traverse 
woimd),  and  cut-to-length  products  are 
included.  These  products  are  currently 
classifiable  under  Harmonized  Tariff 
Schedule  (HTS)  subheadings  7409.21.00 
and  7409.29.00.  Although  the  HTS 
subheadings  are  provided  for 
convenience  and  for  Customs  Service 
(Customs)  purposes,  the  written 
description  of  the  scope  of  this  order 
remains  dispositive. 

Pursuant  to  the  final  affirmative 
jdetermination  of  circiunvention  of  the 
antidiunping  duty  order,  we  determined 
that  brass  plate  used  in  the  production 


of  BSS  falls  within  the  scope  of  the 
antidumping  duty  order  on  BSS  from 
Canada.  See  Brass  Sheet  and  Strip  frxun 
Canada:  Final  Affirmative 
Determination  of  Ciramivention  o( 
Antidumping  Duty  Order,  58  FR  33610 
Qune  18, 1993). 

The  review  covers  one  Canadian 
manufacturer/exporter.  Wolverine,  and 
the  period  January  1, 1995  through 
December  31, 1995. 

United  States  Price  (US?) 

In  calculating  USP  for  Wolverine,  the 
Department  treated  respondent's  sales 
as  export  price  (EP)  sales,  as  defined  in 
>M€.tiun  gg^a)  of  the  Tariff  Act,  because 
the  subjeohierchandise  was  sold  to 
unaffiliated  U.S.  purchasers  prior  to  the 
date  of  importatim  and  the  use  of 
constructed  export  price  was  not 
indicated  by  the  facts  of  record. 

We  calculated  EP  based  on  packed, 
delivered,  duty-paid  prices  to 
unaffiliated  cvistomers  in  the  United 
States.  We  made  deductions  from  the 
gross  unit  price,  where  appropriate,  for 
inland  freight  from  the  plant/warehouse 
to  the  port  of  exit,  brokerage  and 
handling,  international  freight,  and  U.S. 
customs  duty,  in  accordance  with 
section  772(c)(2)(A)  of  the  Tariff  Act.  No 
other  adjustments  to  USP  were  claimed 
or  allowed. 

Cost  of  Production  Analysis 

Based  on  the  fact  that  the  Department 
disregarded  sales  below  the  cost  of 
production  (COP)  in  the  1992  ^ 

administrative  review  of  Wolverine  (the 
most  recently  completed  review  at  the 
time  of  initiation  in  this  review),  the 
Department  found  reasonable  groimds, 
in  this  review,  in  accordance  with 
section  773(b)(2)(A)(ii)  of  the  Tariff  Act, 
to  believe  or  suspect  that  respondent 
made  sales  in  the  home  market  at  prices 
below  the  cost  of  producing  the 
merchandise.  See  Brass  Sheet  and  Strip 
frt>m  Canada;  Final  Results  of 
Antidumping  Administrative  Review, 
60  FR  49582  (September  26, 1995). 
Therefore,  pursuant  to  section  773(b)(1) 
of  the  Tariff  Act,  the  Department 
initiated  an  investigation  to  determine 
whether  Wolverine  made  home  market 
sales  during  the  POR  at  prices  below 
their  cost  of  production. 

A.  Calculation  of  COP 

In  accordance  with  section  773(b)(3) 
of  the  Tariff  Act,  we  calculated  the  COP 
based  on  the  siun  of  the  costs  of 
materials  and  fabrication  employed  in 
producing  the  foreign  like  product,  plus 
amounts  for  home  market  selling, 
general  and  administrative  expenses 
(SG&A)  and  the  cost  of  all  expenses 
incident  to  placing  the  foreign  like 


product  in  condition  packed  ready  for 
shipment  We  relied  on  the  home 
market  sales  and  OQP.information 
provided  by  Wolverine  in  its 
questionnaire  responses. 

B.  Test  of  Home  Market  Prices 

We  used  the  respondent's  weighted- 
average  COP,  as  adjusted  (see  above),  for 
the  period  January  1995  to  December 
1995.  We  compared  the  weighted- 
average  COP  figures  to  home  market 
sales  of  the  foreign  like  product  as 
required  imder  section  773(b)  of  the  Act 
In  determining  whether  to  disregard 
home-market  sales  m^de  at  prices  below 
the  COP,  we  examin^  whedier  (1) 
within  an  extended  period  of  time,  such 
sales  were  made  in  substantial 
quantities,  and  (2),  such  sales  were 
made  at  prices  which  permitted  the 
recovoy  of  all  costs  within  a  reasonable 
period  of  time.  On  a  product-specific 
basis,  we  compared  me  COP  to  the 
home  market  prices,  less  any  applicable 
movement  charges,  rebates,  discoimts, 
and  direct  and  indirect  selling  expenses. 

C.  Results  of  COP  Test 

Pursuant  to  section  773(b)(2)(C), 
where  less  than  20  percent  of 
respondent's  sales  of  a  given  product 
were  at  prices  less  than  the  COP,  we  did 
not  disregard  any  below-cost  sales  of 
that  product  because  we  determined 
that  the  below-cost  sales  were  not  made  | 
in  "substantial  quantities."  Where  20 
percent  or  more  of  a  respondent's  sales 
of  a  given  product  during  the  POR  were 
at  prices  less  than  the  COP,  we  found 
that  the  below-cost  sales  of  that  model 
were  made  in  "substantial  quantities," 
in  accordance  with  section  773(b)(2)(B) 
of  the  Act,  and  were  not  at  prices  vi^ch 
would  permit  recovery  of  all  costs 
within  a  reasonable  period  of  time,  in 
accordance  with  section  773(b)(2)(D)  of 
the  Act.  When  we  foimd  that  below-cost 
sales  had  been  made  in  "substantial 
quantities"  and  were  not  at  prices 
which  would  pwmit  recovery  of  all 
costs  within  a  reasonable  period  of  time, 
we  disregarded  the  below-cost  sales  in 
accordance  with  section  773(b)(1)  of  the 
Act.  In  this  review  we  disregarded  thoee 
home  market  sales  below  coet. 

Level  of  Trade 

As  set  forth  in  section  773(a)(l)(B)(i) 
of  the  Act  and  in  the  SAA 
accompanying  the  URAA  at  829-631,  to 
the  extent  practicable,  the  Department 
will  calculate  NV  based  on  sales  at  the 
same  level  of  trade  as  the  U.S.  sale. 
When  the  Department  is  unable  to  find 
sale(s)  in  the  comparison  market  at  the 
same  level  of  trade  as  the  U.S.  sale(s), 
the  Department  may  compare  sales  in 
the  U.S.  and  foreign  markiats  at  a 
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different  level  of  trade.  See  Final 
.    Determination  of  Sales  at  Less  than  Fair 
Value;  Certain  Pasta  from  Italy,  61  FR 
30326  (June  14. 1996). 

In  accordance  with  section 
773(a)(7)(A)  of  the  Act,  if  we  compare 
U.S.  sales  at  one  level  of  trade  to  NV 
sales  at  a  di^rent  level  of  trade,  the 
Department  will  adjust  the  NV  to 
account  for  the  difference  in  level  of 
trade  if  two  conditions  are  met.  First, 
there  must  be  differences  between  the 
actual  selling  functions  performed  by 
the  seller  at  the  level  of  trade  of  the  U.S. 
sale  and  the  level  of  trade  of  the  normal 
value  sale.  Second,  the  difEerence  must 
affect  price  Comparability  as  evidenced 
by  a  pattern  of  consistent  price 
differences  between  sales  at  the 
different  levels  of  trade  in  the  maricet  in 
which  NV  is  determined. 

In  order  to  determine  that  there  is  a 
difference  in  level  of  trade,  the 
Department  must  find  that  two  sales 
have  been  made  at  different  phases  of 
marketing,  or  the  equivalent.  Different 
phases  of  marketing  necessarily  involve 
differences  in  sellu^  functions,  but 
differences  in  selling  functions  (even 
substantial  ones)  are  not  alone  sufficient 
to  establish  a  difference  in  the  level  of 
trade.  Similarly,  seller  and  customer 
descriptions  (such  as  "distributor"  and 
"wholesaler")  are  useful  in  identifying 
different  levels  of  trade,  but  are 
insufficient  to  establish  that  there  is  a 
difference  in  the  level  of  trade. 

In  implementing  this  principle  in  the 
Department's  reviews,  we  obtain 
information  about  the  selling  activities 
of  the  prodiicers/exportera  associated 
with  each  phase  of  marketing,  or  the 
equivalent.  We  ask  each  respondent  to 
establish  any  claimed  LOTs  based  on 
these  marketing  activities  and  selling 
functions. 

In  reviewing  the  selling  functions 
reported  by  the  respondents,  we 
consider  all  types  of  selling  activities 
performed  on  both  a  qualitative  and 
quantitative  basis.  In  analyzing  whether 
separate  LOTs  existed  in  this  review,  we 
found  that  no  single  selling  activity  in 
the  brass  sheet  and  strip  industry  was 
sufficient  to  warrant  a  separate  LOT  (see 
Proposed  Regulations,  61  FR,  at  7348). 

In  determining  whether  separate 
LOTs  exist  in  the  home  market,  the 
Department  considera  the  level-of-trade 
claims  of  each  respondent  after  all 
adjustments.  To  test  the  claimed  LOTs, 
we  analyze  the  selling  activities 
associated  with  the  classes  of  customers 
and  marketing  phases  respondents 
report.  In  applying  this  test,  we  expect 
that,  if  claimed  LOTs  are  the  same,  the 
functions  and  activities  of  the  seller 
should  be  similar.  Conversely,  if  a  party 
claims  that  LOTs  are  different  for 


different  groups  of  sales,  the  functions 
and  activities  of  the  seller  should  be 
dissimilar.  The  Department  does  not 
only  count  activities,  but  weighs  the 
overall  function  performed  by  each 
claimed  level  of  trade. 

In  its  initial  questionnaire  response 
and  in  response  to  the  Department's 
supplemental  questionnaire  for  this 
administrative  review.  Wolverine 
maintains  that  it  sells  to  three  distinct 
levels  of  trade  (LOT)  in  the  home  ' 
market:  Original  equipment 
manufacturers  (OEMs),  general  jobber 
distributors,  and  processing  distributors. 
Wolverine  sells  only  to  processing 
distributora  in  the  Unitmi  States  market. 

In  the  final  results  of  the  previous 
administrative  review,  61  FR  46618 
(September  4, 1996),  we  agreed  with 
petitionos'  cmtention  that  Wolverine 
did  not  adequately  identify  the 
differences  among  the  selling  functions 
corresponding  to  what  it  claimed  to  be 
three  different  home  market  levels  of 
trade.  For  these  preliminary  results  we 
requested  and  received  furdier 
information  from  Wolverine.  In  its  -" 
response  Wolverine  distinguished 
between  two  levels  of  trade;  sales  to 
OEMS  and  sales  to  distributora.  To  test 
Wolverine's  claimed  LOTs,  we  analyzed 
home  market  selling  activities 
associated  with  each  class  of  customer 
and  marketing  phase  reported  by 
Wolverine  (see  discussion  above).  We 
analjrzed  the  evidence  on  the  record  for 
Jhis  administrative  review  and 
concluded  that  Wolverine  had 
sufficiently  docimiented  and  justified  its 
claimed  differences  in  level  of  trade 
between  sales  to  OEMs  and  sales  to 
distributors  in  the  home  market.  For 
example,  the  selling  functions  in  the 
areas  of  technical  and  product  support, 
customer  service,  freight  and  delivery, 
administrative  resources  expended, 
procurement  and  resourcing  services, 
and  packing  requirements  are 
significantly  different  between  the  two 
levels  of  trade.  In  addition,  since  the 
vast  majority  of  the  home  market  sales 
of  the  subject  merchandise  was  to 
distributora  and  not  to  OEMs,  a  pattern 
of  "consistent"  price  difiierences 
between  the  two  levels  of  trade  could 
not  be  established.  However,  the 
relatively  few  sales  made  to  OEMs  were 
at  prices  considerably  higher  than  the 
prices  charged  to  distributora  for  the 
same  merchandise. 

The  evidence  on  record  in  this  period 
of  review  indicates  that  the  home 
market  data  base  has  sales  of  the 
identical  subject  merchandise  within 
the  same  month  to  the  same  level  of 
trade  (i.e.,  processing  distributora)  as 
Wolverine's  U.S.  sales.  Therefore,  the 
Department  compared  Wolverine's  U.S. 


sales  only  to  those  home  market  sales  at 
the  same  level  of  trade.  No  LOT 
adjustment  was,  therefore,  necessary. 

Nonnal  Value 

Based  on  the  comparison  of  the 
aggregate  quantity  of  home  market  and 
U.S.  sales,  and  absent  any  informaticm 
that  a  particiilar  market  situation  in  the 
exporting  country  does  not  permit  a 
proper  comparison,  we  determined  that 
the  quantity  of  the  foreign  like  products 
sold  in  the  exporting  country  was 
sufficient  to  permit  a  proper  comparison 
with  the  sales  of  the  subject 
merchandise  to  the  United  States, 
p^^reuant  to  section  773(a)  of  the  Tariff 
Act.  Therefore,  in  accordance  with 
section  773(a)(l)(B)(i)  of  the  Tariff  Act, 
we  based  NV  on  the  prices  at  which  the 
foreign  like  products  were  first  sold  for 
constunption  in  the  exporting  country. 

Pureuant  to  section  777A(d)(2)  of  the 
Tariff  Act,  we  compared  the  EPs  of 
individual  transactions  to  the  monthly 
weighted-average  price  of  sales  of  the 
foreign  like  product.  We  compared  EP 
sales  to  sales  in  the  home  marinet  of 
identical  merchandise. 

We  based  NV  on  the  price  at  which 
the  foreign  Uke  product  is  firet  sold  for 
consumption  in  the  exporting  country, 
in  the  usual  commercial  quantities,  and 
in  the  ordinary  course  of  trade  and,  to 
the  extent  practicable,  at  the  same  level 
of  trade  as  the  EP  sale,  in  accordance 
writh  section  773(a)(l)(B)(i)  of  the  Tariff 
Act.  We  adjusted  for  movement 
expenses  in  accordance  with  section 
.  773(a)(6)(B)(ii)  of  the  Tariff  Act.  We 
made  circimistance-of-sale  (COS) 
adjiistments  pureuant  to  section 
773(a)(6)(C)(iii)  of  the  Tariff  Act  and  19 
CFR  353.56  by  deducting  home  market 
credit  expenses  and  admng  U.S.  credit 
expenses.  We  increased  home  market 
price  by  U.S.  packing  costs  in 
accordance  with  section  773(a)(6)(A)  of 
the  Tariff  Act  and  reduced  it  by  home 
market  packing  costs  in  accordance  with 
section  773(8)(6)(B)  of  the  Tariff  Act. 
Prices  were  reported  net  of  value-added 
taxes  (VAT)  and,  therefore,  no 
adjustment  for  VAT  was  necessary.  No 
other  adjustments  were  claimed  or 
allowed. 

Preliminaiy  Results  of  Review 

As  a  result  of  this  review,  we 
preliminarily  determine  that  the 
following  weighted-average  dumping 
margin  exists: 


»■. 


Fed»al  Register  /  Vol  61.  No.  236  /  Friday.  December  6.  1996  /  Notices 64669 


Manufacturer/ 
exporter 

m t--* 

Mwgin 
(per- 
cent) 

Tube  (Can- 
ada). Inc. 

01/01/95-12/31/95 

0.20 

Parties  to  the  proceeding  may  request 
disclosure  within  five  days  of  ihe  date 
of  publication  of  this  notice.  Any 
interested  party  may  request  a  hearing 
within  10  days  of  publication.  Any 
hearing,  if  requested,  will  be  held  44 
da3rs  after  the  date  of  publication,  or  the 
first  workday  thereafter.  Clase  briefs  and/ 
or  written  comments  from  interested 
parties  may  be  submitted  not  later  than 
30  days  after  the  date  of  publication. 
Rebuttal  briefs  and  rebuttals  to  written 
comments,  limited  to  issues  raised  in 
the  case  briefs  and  comments,  may  be 
filed  not  later  than  37  days  after  the  date 
of  pubUcation.  Parties  who  submit 
argument  in  this  proceeding  are 
requested  to  submit  with  the  argimaent 
(1)  a  statement  of  the  issue  and  (2)  a 
brief  summary  of  the  argument,  llie 
Department  will  issue  the  final  results 
of  this  administrative  review,  including 
the  results  of  its  analysis  of  issues  raised 
in  any  such  written  comments  or  at  a 
hearing,  within  120  days  of  publication 
of  these  preliminary  results. 

The  Department  shall  determine,  and 
the  Customs  Service  shall  assess, 
antidumping  duties  on  all  appropriate 
entries,  hidividual  differences  between 
USP  and  NV  may  vary  from  the 
percentage  stated  above.  The 
Department  will  issue  appraisement 
instructions  directly  to  the  Customs 
Service.  The  final  results  of  this  review 
shall  be  the  basis  for  assessment  of 
antidumping  duties,  if  any,  on  entries  of 
merchandise  covered  by  the 
determination  and  for  ftiture  deposits  of 
estimated  duties,  if  any. 

Furthermore,  the  following  deposit 
requirements  will  be  effective  upon 
completion  of  the  final  results  of  this 
administrative  review  for  all  shipments 
of  BSS  from  (Canada  entered,  or 
withdrawn  from  warehouse,  for 
consumption  on  or  after  the  publication 
date  of  the  final  results  of  this 
administrative  review,  as  provided  by 
section  751(a)(1)  of  the  Tariff  Act:  (1) 
The  cash  deposit  rate  for  Wolverine  will 
be  the  rate  established  in  the  final 
results  of  this  administrative  review 
(except  that  if  the  weighted-average 
margin  is  less  than  0.5  percent,  i.e..  is 
de  minimis,  no  cash  deposit  will  be 
required);  (2)  for  merchandise  exported 
by  manufacturers  or  exporters  not 
covered  in  this  review,  but  covered  in 
the  original  less-than-fair-value  (LTFV) 
investigation  or  a  previous  review,  the 


cash  deposit  will  continue  to  be  the 
most  recent  rate  published  in  the  final 
determination  or  final  results  for  which 
the  manufacturer  or  exporter  received  a 
company-specific  rate;  (3)  if  the  exporter 
is  not  a  firm  covered  in  this  review,  or 
the  original  LTFV  investigation,  but  the 
manufacturer  is.  the  cash  deposit  rate 
will  be  the  rate  established  for  the  most 
recent  period  for  the  manufacturer  of 
the  merchandise;  and  (4)  for  all  other 
producers  andAv  exporters  of  this 
merchandise,  the  cash  deposit  rate  will 
be  8.10  percent,  the  rate  established  in 
the  LTFV  investigation.  52  FR  1217 
(January  12, 1987). 

This  notice  serves  as  a  preliminary 
reminder  to  parties  subject  to 
administrative  protective  orders  (APOs) 
of  their  responsibility  concerning  the 
disposition  of  proprietary  information 
disclosed  under  ^JPO  in  accordance 
writh  19  CFR  353.34(d).  Timely  wrritten 
notification  of  the  retiun/destruction  of 
APO  materials  or  conversion  to  judicial 
protective  order  is  hereby  requested. 
Failiire  to  comply  with  the  regulations 
and  terms  of  an  APO  is  a  sanctionable 
violation. 

This  notice  also  serves  as  a 
preliminary  reminder  to  importers  of 
their  responsibility  imder  19  CFR 
353.26  to  file  a  certificate  regarding  the 
reimbursement  of  antidimiping  duties 
prior  to  liquidation  of  the  relevant 
entries  during  this  review  period. 
Failvue  to  comply  urith  this  requirement 
could  resxilt  in  the  Secretary's 
presiunption  that  reimbursement  of 
antidumping  duties  occurred  and  the 
subsequent  assessment  of  double 
antidumping  duties. 

This  administrative  review  and  notice 
are  in  accordance  with  section  751(a)(1) 
of  the  Tariff  Act  (19  U.S.C.  1675(a)(1)) 
and  19  CFR'353.22. 

Dated:  December  2, 1996.  , 
Robert  S.  LaRiiasa. 
Acting  Assistant  Secretary  for  Import 
Administration. 

[FR  Doc.  96-31104  Filed  12-5-96;  8:45  am] 
BUJNQ  coot  3S10-06-P 


International  Trade  Administration 
[C-357-004] 

Certain  Carbon  Stael  Wire  Rod  From 
Argentina:  Determination  Not  To 
Terminate  Suspended  investigation 

AGENCY:  International  Trade 
Administration/Import  Administration/ 
Department  of  Commerce. 
ACTION:  Notice  of  determination  not  to 
terminate  suspended  investigation. 

summary:  The  Department  of  Commerce 
(the  Department)  is  notifying  the  public 


of  its  determination  not  to  terminate  the 
suspended  countervailing  duty 
investigation  on  certain  carbon  steel 
wire  rod  from  Argentina. 
ffFECnvc  date:  December  6. 1996. 
FOR  FURTHER  MFORMATION  CONTACT: 
Robert  Boiling  or  Jean  Kemp.  AD/CVD 
Enforcement,  Group  m,  International 
Trade  Administration,  U.S.  Department 
of  Commerce,  Washington,  D.C  20230; 
telephone:  (202)  482-3793. 

SUPPt-EMENTARY  MFORMA'PON: 

Background 

On  September  5. 1996,  the 
Department  published  in  the  Federal 
Roister  (61  FR  46783)  its  tlurd  notice 
of  intent  to  terminate  the  suspended 
countervailing  duty  investigation  on 
certain  carbon  steel  wire  rod  bom 
Argentina  (47  FR  42393,  September  27, 
1982).  The  second  notice  of  intent  to 
terminate  was  published  in  August 
1990.  at  which  time  the  Department 
received  an  objection  to  termination 
fitim  the  petitioners  and  one  interested 
party.  In  addition,  we  received  a  request 
for  an  administrative  review  and 
conducted  an  administrative  review 
(Final  Results  of  Administrative  Review. 
56  FR  40309,  August  14, 1991). 

The  Department  will  terminate  a 
suspended  investigation  if  the  Secretary 
concludes  that  the  agreement  is  no 
longer  of  interest  to  interested  parties. 
(19  CFR  355.25(d)(4))  On  September  26 
and  30, 1996,  two  petitioners,  Atlantic 
Steel  Industries,  Inc.  and  North  Star 
Steel  Texas,  Inc.,  objected  to  the 
Department's  third  notice  of  intent  to 
terminate  this  suspended  investigation. 
Therefore,  we  no  longer  intend  to 
terminate  the  suspended  investigation. 
We  did  not,  however,  receive  a  request 
for  an  administrative  review  at  that 
time. 

-  This  notice  is  published  in 
accordance  with  §  355.25(d)(4)  of  the 
Commerce  Department's  regulations.  19 
CFR  355.25(d)(4). 

Dated:  November  26, 1996. 
JoMph  A.  Spetrini, 

Deputy  Assistant  Secretary,  Enforcement 
Group  tn. 

[FR  Doc.  96-31 105  Filed  12-5-«6:  8:45  am) 
BILLMQ  CODE  3S1»-0e-P 

[C~633-063] 

Certain  Iron-Metal  Castings  From 
India:  Prelintinary  Results  of 
Countervailing  Duty  Administrative 
Ravlaw 

AGENCY:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 
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action:  Notice  of  preliminary  results  Qf 
countervailing  duty  administrative 
review. 

summary:  The  Department  of  Commerce 
("the  Department")  is  conducting  an 
administrative  review  of  the 
countervailing  duty  order  on  certain 
iron-metal  castings  from  India.  For 
information  on  the  net  subsidy  for  each 
reviewed  comp>any,  as  well  as  for  all 
non-reviewed  companies,  please  see  the 
Preliminary  Results  of  Review  secticm  of 
this  notice.  If  the  final  resiilts  remain 
the  same  as  these  preliminary  results  of 
administrative  review,  we  will  instruct 
the  U.S.  Customs  Service  to  as^ss 
countervailing  duties  as  detailed  in  the 
Preliminary  Results  of  Review  section  of 
this  notice.  Interested  parties  are  invited 
to  comment  on  these  preliminary 
results.  (See  Public  Comment  section  of 
this  notice.) 

EFFECTIVE  DATE:  December  6. 1996. 
FOR  FURTHER  INFORMATION  CONTACT: 
Christopher  Cassel  or  Lorenza  OUvas, 
Office  of  CVD/AD  Enforcement  VI. 
Import  Administration,  International 
Trade  Administration,  U.S.  Department 
of  Commerce,  14th  Street  and 
Constitution  Avenue,  N.W., 
Washington,  D.C.  20230;  telephone: 
(202) 482-2786. 

SUPPLEMENTARY  INFORMATION: 

Background 

On  October  16, 1980,  the  Department 
published  in  the  Federal  Register  (45 
FR  50739)  the  countervailing  duty  order 
on  certain  iron-metal  castings  from 
India.  On  October  5,1995.  the 
Department  published  a  notice  of 
"Opportunity  to  Request  Administrative 
Review"  (60  FR  52149)  of  this 
coimtervailing  duty  order.  We  received 
a  timely  request  for  review,  and  we 
initiated  the  review,  covering  the  period 
January  1, 1994,  through  December  31, 
1994.  on  November  16. 1995  (60  FR 
57573). 

In  accordance  with  section  355.22(a) 
of  the  Department's  Interim  Regulations, 
this  review  covers  only  those  producers 
or  exporters  of  the  subject  merchandise 
for  which  a  review  was  specifically 
requested.  See  AntidumpLag  and 
Countervailing  Duties:  Interim 
Regulations:  Request  for  Comments,  60 
FR  25130  (May  11. 1995)  {"Interim 
Regulations").  The  producers/exporters 
of  the  subject  merchandise  for  which 
the  review  was  requested  are: 

CalcutU  Per-      Kajaria  Iron  RSI  Limited 
reus                   Casting 
Pvt.  Ltd. 

Carnation  En-    Kejriwal  Iron  Seramapore 

terprise              k  Steel  Industries 

Pvt  Ltd             Works  Pvt.  Ltd 


Commex  Cor- 

Nandikeshw- 

ShraeRama 

poration 

ari  Iron 
Poimdiy 
Pvt  Ltd 

Enterprise 

Crescent 

Orissa  Metal 

Shree  Uma 

Foundry 

Industries 

Fotmdries 

CaPvt 

Ltd 

Delta  Enter- 

R.B. 

Siko  Exports 

{irises 

Agarwalla 
ft  Com- 
pany Pvt. 
Ltd 

Dinesh 

R.B. 

Super  Iron 

Brother* 

Agarwalla 

Foundry 

ftCo 

p- 

Umalionft 

Victory  Cast- 

. 

Steel 

ing  Ltd 

>  .  ,    <  v'^;.''* 

Delta  Enterprises,  Orissa  Metal 
Industries.  R.B.  Agarwalla  &  Co.  Pvt. 
Ltd.,  Shree  Uma  Foimdries  and  Uma 
Iron  ft  Steel  did  not  export  the  subject 
merchandise  during  the  period  of 
review  ("POR").  Therefore,  these    * 
companies  have  not  been  assigned  an 
individual  company  rate  for  this 
admioistrative  review.  This  review  ^r  -^ 
covers  nineteen  programs. 

On  May  29. 1996.  we  extended  the 
period  for  completion  of  the  preliminary 
and  final  results  pursuant  to  section 
751(a)(3)  of  the  Tariff  Act  of  1930,  as 
amended.  See  Certain  Iron-Metal 
Castings  From  India;  Extension  of  Time 
Limit  for  Countervailing  Duty 
Administrative  Review,  61  FR  26879.  As 
explained  in  the  memoranda  bom  the 
Assistant  Secretary  for  Import 
Administration  to  the  File,  dated 
November  22,  1995,  and  January  11, 
1996  (on  file  in  the  public  file  of  the 
Central  Records  Unit.  Room  B-099  of 
the  Department  of  Commerce),  all 
deadlines  were  further  extended  to  take 
into  accoimt  the  partial  shutdowns  of 
the  Federal  Government  from  November 
15  through  November  21,  1995.  and 
December  15, 1995,  through  January  6, 
1996.  Therefore,  the  deadline  for  these 
preliminary  results  is  no  later  than 
November  27,  1996,  and  the  deadline 
for  the  final  results  of  this  review  is  no 
later  than  180  days  from  the  date  on 
whicli  these  preliminary  results  are 
published  in  the  Federal  Register. 

Applicable  Statute  and  Regolatioiis 

Unless  otherwise  indicated,  all 
citations  to  the  statute  are  references  to 
the  provisions  of  the  Tariff  Act  of  1930, 
as  amended  by  the  Uruguay  Round 
Agreements  Act  ("URAA")  efiiective 
January  1, 1995  ("the  Act").  The 
Department  is  conducting  this 
administrative  review  in  accordance 
with  section  751(a)  of  the  Act. 
References  to  the  Countervailing  Duties; 
Notice  of  Proposed  Rulemaking  and 
Request  for  Public  Comments.  54  FR 
23366  (May  31. 1989)  ("Proposed 


Regulations"),  are  provided  solely  for 
further  explanation  of  the  Department's 
countervailing  duty  practice.  Although 
the  Department  has  withdrawn  the 
particular  rulemaking  proceeding 
pursuant  to  which  the  Proposed 
Regulations  were  issued,  the  subject 
matter  of  these  regulations  is  being 
considered  in  connection  with  an 
ongoing  rulemaking  proceeding  which, 
among  other  things,  is  intended  to 
conform  the  Department's  regulations  to 
the  URAA.  See  Advance  Notice  of 
Proposed  Rulemaking  and  Request  for 
Public  Comments.  50  FR  80  (January  3, 
1995):  Antidumping  Duties; 
Countervailing  Duties:  Notice  of 
Proposed  Rulemaking  and  Request  for 
Public  Comments,  61  FR  7308  (February 
27,  1996). 

Scope  of  the  Review 

Imports  covered  by  the  administrative 
review  are  shipments  of  Indian  manhole 
covers  and  frames,  clean-out  covers  and 
frames,  and  catch  basin  grates  and 
frames.  These  articles  are  commonly 
called  mimicipal  or  public  works 
castings  and  are  used  for  access  or 
drainage  for  public  utility,  water,  and 
sanitary  systems.  Ehuing  the  review 
period,  such  merchandise  was 
classifiable  under  the  Harmonized  Tariff 
Schedule  ("HTS")  item  numbers 
7325.10.0010  and  7325.10.0050.  The 
HTS  item  numbers  are  provided  for 
convenience  and  Customs  purposes. 
The  written  description  remains 
dispositive. 

Verification 

As  provided  in  section  782(i)  of  the 
Act,  we  verified  information  submitted 
by  the  Government  of  India  and  certain 
producers/exporters  of  the  subject 
merchandise.  We  followed  standard 
verification  procedures,  including 
meeting  with  government  and  company 
officials  and  examination  of  relevant 
accounting  and  financial  records  and 
other  original  source  dociunents.  Our 
verification  results  are  outlined  in  the 
public  versions  of  the  verification 
reports,  which  are  on  file  in  the  Central 
Records  Unit  (Room  B-099  of  the  Main 
Commerce  Building). 

Analysis  of  Programs 

I.  Programs  Conferring  Subsidies 

A.  Programs  Previously  Determined  To 
Confer  Subsidies 

1.  Pre-Shipment  Export  Financing 

The  Reserve  Bank  of  India  ("RBI"), 
through  commercial  banks,  provides 
pre-shipment  financing,  or  "packing 
credits,"  to  exporters.  Upon 
presentation  of  a  confirmed  export  order 
or  letter  of  credit,  companies  may 
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receive  pre-shipment  loans  for  working 
capital  purposes,  i.e.,  for  the  purchase  of 
raw  materials  and  for  packing, 
warehousing,  and  tranisporting  of  export 
merchandise.  Exporters  may  also 
establish  pre-shipment  credit  lines  upon 
which  they  may  draw  as  needed.  Credit 
line  limits  are  established  by 
commercial  banks,  based  upon  the 
company's  creditworthiness  and  past 
export  performance.  Companies  that 
have  pre>shipment  credit  lines  typically 
pay  interest  on  a  quarterly  basis  on  the 
outstanding  balance  of  the  account  at 
the  end  of  each  period.  In  general, 
packing  credits  are  granted  for  a  period 
of  up  to  180  days. 

Commercial  banks  extending  export 
credit  to  Indian  companies  must,  by 
law,  charge  interest  on  ibis  credit  at 
rates  determined  by  the  RBI.  During  the 
POR,  the  rate  of  interest  charged  on  pre- 
shipment  export  loans  was  13.0  percent. 
For  packing  credits  not  repaid  within 
180  days,  banks  could  charge  interest  at 
15.0  p>ercent  for  the  number  of  days  the 
loan  was  overdue.  Exporters  lose  the 
concessional  interest  rates  if  the  loan  is 
not  repaid  within  270  days.  If  that 
occurred,  banks  could  charge  interest  at 
15.0  percent  plus  two  (2.0)  p^fcent 
penalty  interest  for  the  duration  of  the 
loan.  From  October  18, 1994,  banks 
could  charge  commercial  interest  rates 
on  pre-shipment  loans  not  repaid  within 
270  days.  These  rates  are  based  on  the 
prime  lendihg  rate  ("PLR"),  and  ranged 
from  15.0  percent  to  22.0  percent, 
depending  on  a  company's  credit  rating. 
The  non-concessional  interest  rate  for 
export  financing  is  designated  as 
"export  credit  not  otherwise  specified" 
and  is  published  in  the  RBI's  Annual 
Report  This  rate  has  been  synchronized 
witib  the  normal  lending  rate  as 
applicable  to  domestic  financing  in 
India.  Interest  charges  tmder  this 
program  must  be  liquidated  with  export 
pro^eds.  If  the  interest  is  paid  with 
sources  other  than  foreign  currency 
export  proceeds,  the  interest  element  of 
the  loan  will  not  be  treated  as  export 
credit,  and  will  be  charged  at  rates 
applicable  to  domestic  credit. 

The  Department  fotmd  this  program 
to  be  an  export  subsidy,  and  thus 
countervailable,  in  prior  administrative 
reviews  of  this  order,  because  receipt  of 
pre-shipment  export  financing  was 
contingent  upon  export  performance 
and  the  interest  rates  were  preferential. 
See,  e.g..  Final  Results' of  Countervailing 
Duty  Administrative  Review:  Certain 
Iron-Metal  Castings  From  India,  56  FR 
41658  (August  22, 1991);  Final  Results 
of  Countervailing  Duty  Administrative 
Review:  Certain  Iron-Metal  Castings 
From  India,  56  FR  52515  (October  21, 
1991)  ("1987  and  1988  Indian  Castings 


Final  Restilts"),  and  Certain  Iron-Metal 
Castings  From  India:  Final  Results  of 
Countervailing  Duty  Administrative 
Review,  being  simultaneously  published 
with  this  notice  ("1993  Indian  Casings 
Final  Results"). 

In  prior  administrative  reviews  of  this 
order,  the  Department  used  the  small- 
scale  industry  ("SSI")  short-term 
interest  rate  published  in  the  RBI's 
Annual  Report  as  its  benchmark  to 
measure  the  benefit  under  the  pre- 
shipment  export  financing  scheme.  See, 
e.g.,  1988  Indian  Castings  Final  Results, 
56  FR  52515,  and  1993  Indian  Castings 
Final  Results.  However,  dtiring  this 
administrative  review  we  received 
allegations  that  castings  exporters  may 
benefit  from  programs  administered  by 
the  Small  Industries  Development  Bank 
of  India  ("SIDBI").  These  allegations  led 
us  to  reexamine  the  SSI  interest  rate.  At 
verification,  we  learned  that  producers/ 
exporters  of  the  subject  merchandise 
would  not  finance  their  domestic 
operations  at  the  SSI  interest  rate, 
llierefore,  we  now  determine  that  the 
SSI  interest  rate  is  no  longer  an 
appropriate  "comparable"  short-term 
benchmark,  in  accordance  with  section 
771(5)(E)(ii)oftheAct 

As  we  explained  in  our  November  21, 
1996,  Decision  Memorandum  on 
Appropriate  Benchmark  for  Preferential 
Short-Term  Financing,  we  have 
determined  that  the  appropriate 
ccHnparable  short-term  benchmark  is  the 
"Cash  Credit"  interest  rate  reported  by 
the  Government  of  India  ("GOI")  in  its 
March  13, 1996,  questionnaire  response. 
According  to  GOI  and  Bank  officials,  the 
"cash  credit"  interest  rate  is  for 
domestic  working  capital  finance, 
comparable  to  pre-'  and  post-shipment 
export  working  capital  finance^See 
Verification  of  the  Government  of  India 
Questionnaire  Responses  at  4-6 
(November  19, 1996)  ("GOI  Verification 
Report")  (public  version,  on  file  in  the 
public  file  of  the  Central  Records  Unit. 
Room  B-099  of  the  Department  of 
Commerce).  Ehuing  the  POR,  this  rate 
was  16.5  percent.  We  compared  this 
benchmark  to  the  interest  rate  charged 
on  pre-shipment  rupee  loans  and  fotmd 
that  for  loans  granted  under  this 
program,  the  interest  rate  charged  was 
lower  than  the  "cash  credit" 
benchmark.  Accordingly,  this  program 
continues  to  be  cotmtervailable  because 
the  interest  rate  on  these  loans  is  less 
than  what  a  company  would  have  to  pay 
on  a  comparable  short-term  loan.  See 
section  771(5)(E)(ii)  of  the  Act. 

Eleven  of  the  fifteen  respondent 
companies  used  pre-shipment  export 
loans  for  shipments  of  subject  castings 
to  the  United  States  during  the  PC^  To 
calculate  the  benefit  from  the  pre- 


shipment  loans  to  these  eleven 
cconpanies,  we  compared  the  actual 
interest  paid  on  these  loans  with  the 
amoimt  of  interest  that  would  have  been 
paid  using  the  benchmark  interest  rate 
of  16.5  percent.  Where  the  benchmaric 
rate  exoaeded  the  program  rate,  the 
difference  between  those  amoimts  is  the 
benefit.  If  a  company  was  able  to 
segregate  pre-shipment  financing 
apphcable  to  subject  merchandise 
exported  to  the  United  States,  we 
divided  the  benefit  derived  from  only 
those  loans  by  total  exports  of  subject 
merchandise  to  the  United  States.  If  a 
firm  was  tmable  to  segregate  pre- 
shipment  finAnring,  we  divided  the 
benefit  fix>m  all  pre-shipment  loans  by    - 
total  exports.  On  this  basis,  we 
preliminarily  determine  the  net  subsidy 
from  this  program  for  the  producers/ 
exporters  of  the  subject  merchandise  to 
be  as  follows: 


Net  subskies— producer/exporter 


Calcutta  Ferrous  

Carnation  Enterprise  Pvt  Lid  — 

Commex  Corporation _ __ 

Crescent  Foundry  Co.  PvL  Lid  ... 

Dinesh  Brothers - 

Kajaria  Iron  Castings  PvL  lid  ..... 

Kejriwal  Iron  &  Steel  Works 

Narxikeshwari  Iron  Foundry  PvL 

Ud  — 

R.B.  AgarwaUa  &  Company 

RSI  Umited  „ 

Seramapore  fndustries  PvL  Lid  .. 

Sbree  Rama  Enterprise -.. 

Sil(0  Exports _._.. 

Super  Iron  Foundry 

Vidory  Castings  Ltd 


Net  sub- 
sidy rate 
(percent) 


0.12 
0.24 
0.03 
0.04 
0.57 
0.40 
0.00 

024 
0.03 
0.50 
0.04 
OJOO 
OJOO 
025 
0.25 


2.  Pre-Shipment  Credit  in  Foreign 
Currency  ("PCFC") 

On  November  8. 1993,  the  GOI 
introduced  a  modified  pre-shipment 
financing  scheme,  Pre-Shipment  Credit 
in  Foreign  Currency,  to  help  exporters 
obtain  additional  export  credit  at 
internationally  competitive  interest 
rates.  Under  this  scheme,  commercial 
banks  may  extend  PCFC  loans  in  all 
convertible  currencies  for  a  period  up  to 
180  days  on  the  basis  of  a  finn's  export 
order  or  irrevocable  letter  of  credit 
Because  the  bank's  investment  is 
denominated  in  foreign  currency,  this 
finnnring  is  properly  viewed  as  foreign 
currency  denominated  financing. 
Accordingly,  Indian  commercial  banks 
may  draw  upon  foreign  exchange 
balances  in  Exchange  Earners'  Foreign 
Currency  Accoimts,  and  Resident  and 
Non-Resident  Foreign  Currency 
Accoimts  as  a  source  of  funds. 
Commercial  banks  may  also  raise  lines 
of  credit  abroad.  Under  RBI  regulations. 
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however,  commercial  banks  may  not 
pay  more  than  one  (1.0)  percent  over  the 
six  month  London  InteriMnk  Offering 
Rate  ("LIBC^")  on  overseas  lines  of 
credit. 

The  interest  rate  charged  by 
commercial  banks  on  PCFC  loans  is 
linked  to  LIBOR,  and.  as  per  RBI 
regtilations,  may  not  exceed  two  (2.0) 
percent  over  LIBOR.  See  GOI 
Verification  Report,  Exhibit  6  at  11  and 
18.  Because  LIBOR  varies  on  a  daily 
basis,  the  actual  interest  rate  on  a  F^C 
loan  may,  therefore,  vary  depending  on 
when  the  loan  was  taken  out.  Interest  on 
PCFC  loans  is  paid  on  the  foreign 
currency  amount  of  the  loan.  Banks  may 
extend  the  credit  period  beyond  18C 
days  and  charge  additional  interest  of 
two  (2.0)  percent  above  the  rate  charged 
for  the  initial  180  day  period.  If  export 
has  not  taken  place  within  360  days,  or 
if  the  export  order  is  canceled,  banks 
may  liquidate  the  loan  by  selling  the 
eqiuvalent  amount  of  foreign  currency 
(principal  plus  interest)  at  the  selling 
foreign  exchange  rate  prevailing  on  the 
day  of  liquidation.  The  interest 
recovered  on  the  liquidated  loan  will  be 
charged  on  the  rupee  equivalent  of  the 
principal  amount  at  the  rate  of  "Export 
Credit  Not  Otherwise  Specified,"  plus  a 
penalty  rate  of  two  (2.0)  percent.  Until 
October  17, 1994,  this  rate  was  set  by 
the  RBI  at  15.0  percent  (not  includii^ 
the  penalty).  Thereafter,  commercial 
banks,  were  free  to  determine  the  rate. 
As  of  May  18, 1994,  Indian  commercial 
banks  could  also  extend  PCFC  loans 
under  a  line  of  credit,  or  "running 
account  facility,"  similar  to  the  line  of 
credit  imder  the  pre-shipment  rupee 
financing  scheme  described  above. 

Receipt  of  PCFC  loans  is  contingent 
upon  export  performance.  Therefore,  we 
determine  that  this  program  constitutes 
an  export  subsidy,  in  accordance  with 
section  771(5A)(B)  of  the  Act,  to  the 
extent  that  the  interest  rate  on  these 
loans  is  less  than  what  a  company 
would  have  to  pay  on  a  comparable 
commercial  short-term  loan. 

Because  PCFC  loans  are  denominated 
in  foreign  currency,  our  normal  practice 
would  be  to  use  a  foreign  currency 
benchmark,  which  woold  be  the  interest 
rate  on  alternative  foreign-indexed  loans 
in  India.  However,  we  have  not  been 
able  to  find  such  a  benchmark,  and 
have,  therefore,  used  as  a  benchmtirk  the 
rupee-denominated  benchmark  interest 
rate,  adjusted  to  take  into  accoimt  the 
"expected"  movements  in  the  rupee/ 
dollar  exchange  rate.  (PCFC  loans  taken 
out  by  castings  exporters  were  dollar- 
denominated.)  We  did  this  by 
comparing  the  spot  rate  on  the  day  the 
PCFC  loan  was  taken  out  with  the  six- 
month  forward  exchange  rates.  Because 


we  had  only  limited  data  on  forward 
rates,  we  could  not  match  the  forward 
rates  with  the  period  covered  by  the 
loan  terms.  We  therefore  used  the 
forward  exchange  rate  that  most  closely 
matched  the  loan  period.  We  compared 
the  adjusted  benchmark  to  the  interest 
rate  charged  on  PCFC  loans  and  found 
that  for  loans  granted  under  this 
program  the  interest  rate  charged  was 
lower  than  the  benchmark.  Therefore,  in 
accordance  with  section  771(5)(E)(ii)  of 
the  Act.  we  determine  that  this  program 
confers  countervailable  benefits. 
One  of  the  fifteen  respondent 
companies  used  PCFC  financing  for 
shipments  of  subject  castings  to  the 
United  States  during  the  POR.  To 
calculate  the  benefit  from  the  PCFC 
loans  to  this  company,  we  compared  the 
actual  interest  paid  on  these  loans  with 
the  amount  of  interest  that  would  have 
be«i  paid  using  the  adjusted  benchmark 
interest.  If  the  benchmark  rate  exceeded 
the  program  rate,  the  difference  between 
those  amounts  is  the  benefit.  Because 
the  company  was  unable  to  segregate 
PCFC  financing  applicable  to  subject 
merchandise  exported  to  the  United 
States,  we  divided  the  benefit  from  all 
PCFC  loans  by  total  exports.  On  this 
basis,  we  preliminarily  determine  the 
net  subsidy  from  this  program  to  be  0.45 
percent  for  Calcutta  Ferrous  and  0.00 
percent  for  all  other  producers/exporters 
of  the  subject  merdiandise. 

3.  Post-Shipment  Export  Financing 

Post-shipment  export  financing 
consists  of  loans  in  the  form  of  trade  bill 
discoimting  or  advances  by  commercial 
banks.  The  credit  covers  the  period  bmn 
the  date  of  shipment  of  goods  to  the  date 
of  realization  of  export  proceeds  from 
the  overseas  customer.  Post-shipment 
finance,  therefore,  is  a  working  capital 
finance  or  sales  finance  against 
receivables.  In  general,  post-shipment 
loans  are  granted  for  a  period  of  up  to 
90  days.  TTie  interest  rate  charged  on 
these  loans  was  13.0  percent  during  the 
POR.  For  loans  not  repaid  within  the 
negotiated  number  of  days  (90  days 
maximum),  banks  must  charge  interest 
at  15.0  percent  for  the  number  of  days 
the  loan  was  overdue.  If  the  loan  is  not 
repaid  within  180  days,  exporters  lose 
the  concessional  interest  rates  on  this 
financing,  and  interest  is  charged  at  20.0 
percent  for  the  duration  of  the  loan.  As 
of  October  18. 1994,  banks  could  charge 
commercial  interest  rates  on  post- 
shipment  loans  not  repaid  within  180 
days.  These  rates  are  based  on  the  PLR, 
and  ranged  fi-om  15.0  percent  to  22.0 
percent  during  1994. 

In  the  1993  Indian  Castings  Final 
Results,  the  Department  foimd  this 
program  to  be  an  export  subsidy, 


because  receipt  ofthe  post-shipment 
financing  was  contingent  upon  export 
performance.  The  Department  also 
found  that  the  program  conferred 
countervailable  benefits,  because  the 
interest  rates  were  prefierential.  For 
reasons  stated  in  the  prior  section  for 
pre-shipment  financing  above,  we  are 
using  the  "cash  credit"  interest  rate  as 
our  benchmark.  Because  loans  under 
this  program  are  discoimted,  and  the 
effective  rate  paid  by  exporters  on  these 
loans  is  a  discounted  rate,  we  calculated 
from  the  "cash  credit"  benchmaik  a 
discount  rate  of  14.16  percent  for  the 
POR.  We  compared  this  benchmark  to 
the  interest  rate  charged  on  post- 
shipment  loans  and  found  that  the 
program  interest  rate  charged  was  lower 
than  the  benchmark.  Therefore,  in 
accordance  with  section  771(5)(E)(ii)  of 
the  Act,  this  program  continues  to  be 
countervailable,  because  the  interest 
rate  on  these  loans  is  less  than  what  a 
company  would  have  to  pay  on  a 
comparable  commercial  short-term  loan. 

Ehiring  the  POR,  two  ofthe  fifteen 
respondent  companies  made  payments 
on  post-shipment  loans  for  shipments  of 
subject  castings  to  the  United  States,  to 
calculate  the  benefit  from  these 
preferential  loans  we  followed  the  same 
short-term  loan  methodology  discussed 
above  for  pre-shipment  financing. 
Because  the  company  was  unable  to 
segregate  post-shipment  financing 
applicable  to  subject  merchandise 
exported  to  the  United  States,  we 
divided  the  benefit  from  all  post- 
shipment  loans  by  total  exports.  On  this 
basis,  we  preliminarily  determine  the 
net  subsidy  fit>m  this  program  to  be  0.03 
percent  for  Dinesh  Brothers  Pvt.  Ltd. 
0.02  percent  for  Super  Iron  Foundry  and 
0.00  percent  for  all  other  producers/ 
exporters  of  the  subject  merchandise. 

4.  Post-Shipment  Export  Credit  in 
Foreign  Currency  ("PSCFC"J 

On  January  1. 1992,  the  GOI 
introduced  a  modified  post-shipment 
financing  scheme,  i.e.,  post-shipment 
export  credit  in  foreign  currency.  Under 
this  modified  scheme,  exporters  may 
discount  foreign  currency  export  bill  at 
foreign  currency  interest  rates  linked  to 
LIBOR.  Loans  under  this  financing 
scheme  are  not  provided  to  the  exporter 
in  the  foreign  currency,  but  the  post- 
shipment  credit  liability  of  the  exporter 
is  denominated  in  foreign  currency, 
which  is  then  liquidated  with  export 
proceeds  in  foreign  currency.  PSCFC 
loans  are  normally  granted  for  a  period 
of  up  to  180  days  and  the  interest  rate 
is  fixed  and  announced  by  the  RBI.  See 
GOI  Verification  Report  at  2-3  and 
Exhibit  6.  The  interest  amount. 
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calculated  at  the  applicable  foreign 
currency  interest  rate,  is  deducted  from 
the  total  amovint  of  tlra  bill,  and  the 
exporter's  account  is  credited  for  the 
rupee  eqmvalent  of  the  net  foreign 
currency  amount.  During  the  POR,  the 
interest  rate  for  PSCFC  loans  was  6.5 
percent  for  the  negotiated  term  of  the 
loan  (up  to  180  days).  Interest  for 
overdue  loans  was  charged  at  8.5 
percent.  If  the  loan  is  not  repaid  within 
30  days  beyond  fhe  negotiated  due  date, 
the  loan  is  converted  into  rupee  credit, 
and  interest  is  charged  at  a  commercial 
interest  rate  over  the  entire  loan  period. 
During  the  POR,  non-export  related 
short-term  commercial  interest  rates  in 
India  ranged  from  15.0  to  22.0  percent. 
Where  the  overseas  customer  defaults 
and  the  export  bill  cannot  be  liquidated 
with  export  proceeds,  the  exporter  must 
repay  the  rupee  equivalent  of  the  bill  at 
the  exchange  rate  prevailing  on  the  day 
of  Uquidation  by  the  bank. 

In  the  1993  Indian  Castings  Final 
Results,  the  Department  foimd  this 
program  to  be  an  export  subsidy,  and 
thus  countervailable,  because  receipt  of 
PSCFC  loans  was  contingent  upon 
export  performance,  and  the  interest 
rates  were  preferential.  We  also  stated  in 
the  1993  administrative  review  that 
where  loans  were  denominated  in 
foreign  currency,  such  as  PSCFC,  our 
normal  practice  would  be  to  use  a 
foreign  oirrency  benchmark  to 
determine  whedier  the  loans  are 

t>referential.  Because  we  were  unable  to 
ocate  an  interest  rate  for  alternative 
foreign  cxirrency-indexed  loans  in  India, 
we  adjusted  the  rupee-denominated  SSI 
benchmark  interest  rate,  taking  into 
account  movements  in  the  rupee-dollar 
exchange  rate  over  the  term  of  the  loan 
(all  PSCFC  loans  by  castings  exporters 
were  dollar-denominated).  However, 
during  this  administrative  review  we 
obtained  additional  information 
concerning  the  operation  of  the  PSCFC 
program  which  has  led  us  to  modify  this 
approach. 

Under  the  PSCFC  program,  companies 
can  elect  to  have  export  bills  converted 
into  rupees  using  either  the  spot  rate  of 
exchange  or  the  forward  rate  of 
exchange.  If  the  spot  rate  of  exchange  is 
used,  and  the  bank  (holding  the  bill) 
realizes  and  exchange  rate  gain  due  to 
exchange  rate  movements  up  to  the  date 
the  bill  comes  due,  the  bank  must,  by 
law,  transfer  this  gain  to  the  exporter. 
On  the  other  hand,  if  the  bank  suffers  an 
exchange  rate  loss,  expcHters,  by  law, 
must  cover  that  loss.  See  GOI 
Verification  Report  at  5,  and 
Memorandum  Re:  Meeting  with  Bank  of 
America  Officials  at  3  (November  21, 
1996)  (public  docmnent,  on  file  in  the 
public  file  of  the  Central  Records  Unit, 


Room  B-099  of  the  Department  of 
Conunerce).  Thus,  the  bank,  in  effect, 
faces  an  exchanges  rate  that  is  fixed  ovw 
the  "Ufa  of  the  bill."  Under  such 
drciunstances,  where  the  rupee  value  of 
the  bill — frtim  the  bank's  stand|}oint — ^is, 
in  fact,  fixed  at  the  time  of  discount,  the 
rate  of  discoimt  measured  in  either 
dollars  or  rupees  is  the  same.  Therefore, 
the  PSCFC  discount  rate  can  be  viewed 
equivalently  as  either  a  dollar- 
denominated  rate  or  a  rupee- 
denominated  rate.  If  viewed  as  a  dollar- 
denominated  rate,  no  exchange  rate 
adjustment  to  the  rupee-denominated 
benchmark  is  warranted,  because  the 
banks  face  no  exchange  rate  risks  in 
holding  the  bills.  Thus,  however  the 
PSCFC  discount  rate  is  viewed,  a  rui>ee- 
benchmark  is  appropriate  for  benefit 
calculation  purposes  where  the  exporter 
opts  to  convert  his  bills  using  the  spot 
rate  of  exchange. 

Where  the  exporter  opts,  instead,  to 
convert  bills  using  the  forward  rate  of 
exchange,  the  PSCFC  discoimt  rate  is 
prop>erly  viewed  as  dollar-denominated, 
but  a  dournward  adjustment  to  this  rate 
is  warranted  due  to  the  forward 
premium  that  attached  to  the  dollar 
throughout  the  POR.  Use  of  the  forward 
rate  transferred  this  premium  to  the 
exporter,  increasing  the  rupees  (and 
dollar-equivalent)  the  bank  pays  the 
exporter  at  the  time  of  discount.  Since 
the  face  value  (in  dollars)  of  the  bill 
remains  fixed,  this  increase  in  the 
dollar-equivalent  paid  to  the  exporter 
effectively  reduces  the  discount  rate 
charged  by  the  bank.  Because  we 
attempt  to  compare  efiiacttve  interest 
rates  to  effective  interest  rates,  it  was 
necessary  to  adjust  the  interest  rate  for 
exporters  that  opted  to  convert  their 
bills  at  the  forward  rate  of  exchange. 
Accordingly,  the  Department  used  a 
dollar-denominated  benchmark  rate  and 
reduced  the  PSCFC  discount  rate  by  the 
forward  premiimi  rate  prevailing  at  the 
time  of  (hscount.  Because  we  had  only 
limited  data  on  forwan}  rates,  we  could 
not  match  exactly  forward  rates  with 
bill  specific  discount  periods.  Therefore, 
we  have  used  forward  rates  that  most 
closely  matched  the  discounting  period. 

For  reasons  stated  in  the  pre-smpment 
financing  section  above,  we  are  using 
the  "cash  credit"  interest  rate  as  our 
benchmark  for  PSCFC  loans.  Because 
loans  under  this  program  are 
discounted,  and  the  effective  rate  paid 
by  exporters  on  these  loans  is  a 
discounted  rate,  we  derived  a 
benchmark  discount  rate  of  14.16 
percent  for  the  POR.  However,  as  stated 
above,  where  exporters  converted  their 
bills  at  the  forward  rate  of  exchange,  we 
adjusted  the  rupee-denominated 
discount  benchmari:  by  expected 


movements  in  the  exchange  rate  ovra- 
the  term  of  the  loan.  We  compared  this 
benchmaric  discount  rate  to  the  interest 
rate  charged  on  PSCFC  loans  and  found 
that  the  program  interest  rate  charged 
was  lower  than  the  benchmark. 
Therefore,  in  accordance  with  section 
771(5)(E)(ii)  of  the  Act,  this  program 
continues  to  confer  countervailable 
benefits,  because  the  interest  rates  on 
these  loans  are  less  than  what  a 
company  would  have  to  pay  on  a 
comparable  commercial  short-term  loan. 
During  the  POR,  thirteen  of  the  fifteen 
respondent  companies  madepayments 
on  PSCFC  loans  for  shipments  of  subject 
castings  to  the  United  States.  To 
calcvdate  the  benefit  from  these  loans 
we  followed  the  same  short-term  loan 
methodology  discussed  above  for  pre- 
shipment  financing.  We  divided  the 
benefit  by  either  total  exports  or  e^qiorts 
of  the  subject  merchandise  to  the  United 
States,  depending  on  whether  the 
company  was  able  to  tie-each  loan  to 
individual  destinations.  On  this  basis, 
we  preliminarily  determine  the  net 
subsidy  from  this  program  to  be  as 
follows: 


Net  subskfiee— producef/exporter 


Calcutta  Ferrous  „ 

Carnation  Enterprise  Pvt  Ltd  ..... 

Commex  Corporation 

Crescent  Foundry  Co.  Pvt  Ltd  ... 

Dinesh  Brothers 

Kajaria  iron  Castings  PvL  Ltd 

Kejriwal  Iron  &  Steel  Works 

Nandikesiiwari  Iron  Foundry  PvL 

Ltd  

R.B.  Agarwalla  &  Company 

RSI  Limited  

Seramapore  Industries  Pvt  LkJ .. 

Shree  Rama  Enterprise 

&ko  Exports - ~...». 

Super  Iron  Foundry ^r„ 

Virtory  Castings  Ltd - 


Netsub- 


1A1 
0.14 
0.91 
0.50 
1.45 
3.54 
0.10 

2.74 
0.67 
2^1 
2.15 
0.00 
223 
OM 
1.77 


5.  fiicome  Tax  Deductions  Under 
Section  80HHC 

Under  section  80HHC  of  the  Income 
Tax  Act,  the  GOI  allows  exporters  to 
deduct  profits  derived  from  the  e^qrart 
of  goods  and  merchandise  from  taxable 
income.  In  the  1988  Indian  Castings 
Final  Results,  the  Department  Ibimd  this 
program  to  be  an  export  subsidy,  and 
thus  countervailable,  because  receipt  of 
benefits  was  contingent  upon  export 
performance.  No  new  information  or 
evidence  of  changed  circumstances  has 
been  submitted  in  this  proceeding  to 
warrant  reconsideration  of  this  finding. 
Therefore,  in  accordance  with  section 
772(5  A)(B)  of  the  Act,  we  continue  to 
find  that  this  program  constitutes  an      W 
ejqtort  subsidy,  and  that  financial  ' 


64674 


Federal  Register  /  Vol.  61.  No.  236  /  Friday.  December  6.  1996  /  Notices 


contributions  in  the  form  of  tax  revenue 
not  collected,  are  countervailable. 
To  calculate  the  benefit  to  each 
company,  we  subtracted  the  total 
amount  of  income  tax  the  company 
actually  paid  dtuing  the  review  period 
from  the  amount  of  tax  the  company 
would  have  paid  during  the  review 
period  had  it  not  claimed  any 
deductions  under  section  80HHC  We 
thai  divided  this  difference  by  the  value 
of  the  company's  total  exports.  On  this 
basis,  we  preliminarily  determine  the 
net  subsidy  from  this  program  to  be  as 
follows: 


from  the  sale  of  Special  Licenses  to  be 
as  follows: 


Net  subsides— produoer/ex- 
portsr 

NevysutMidy 

rate 

(peroenO 

Catcutta  Ferrous  _ — 

Carnation  Enterprise  FVL  Lid 

Cocnmex  Corporation 

Crescent  Founcky  Co.  PvL  Lid 
Dir)esh  Brothers ™ 

3.19 
2.15 
0.45 
7.52 

aoo 

Kaiaria  iron  Castings  PvL  Lid 
Keiriwai  Iron  &  Steei  Worto  .... 
Nandkeshwari  Iron  Foundry 
Pvt  Lid 

11.64 
15.04 

0.28 

R.B.  Aganwata  &  Company  .... 
RSI  Limited 

3.«6 
4.89 

Seramapore  Industries  PvL 
Ltd  

7.02 

Shree  Rama  Errtarprise 

Si(0  Exports „. 

13.09 
226 

Super  Iron  Fourxlry 

0.05 

Victory  Castings  Ud . 

0.00 

6.  Import  Mechanisms  (Sale  of  Licenses) 

The  GOI  allows  companies  to  transfer 
certain  types  of  import  licenses  to  other 
companies  in  India.  During  the  POR, 
producers/exporters  of  subject  castings 
sold  Special  Import  Licenses.  In  prior 
administrative  reviews  of  this  order,  the 
Department  foimd  this  program  to  t>e  an 
export  subsidy,  and  thus 
coimtervailable,  because  companies 
received  these  licenses  based  on  their 
status  as  exporters.  See,  e.g.,  1993 
Indian  Castings  Final  Results.  No  new 
information  or  evidence  of  changed 
circumstances  has  been  submitted  in 
this  proceeding  to  warrant 
reconsideration  of  this  finding. 
Therefore,  in  accordance  with  section 
771(5A)(B)  of  the  Act,  we  continue  to 
find  that  this  program  constitutes  an 
export  subsidy,  and  that  financial 
contributions  in  the  form  of  the  revenue 
earned  on  the  sale  of  licenses,  are 
countervailable. 

Because  the  sale  of  Special  Import 
Licenses  could  not  be  tied  to  specific 
shipments,  we  calculated  the  subsidies 
by  dividing  the  total  amoimt  of  proceeds 
a  company  received  from  sales  of  these 
licenses  by  the  total  value  of  its  exports 
^*(>f  all  products  to  all  markets.  We 
preliminarily  determine  the  net  subsidy 


Net  sub- 

Net sut)6idns— producer/exporter 

sidy  rata 

(percent) 

Calcutta  Ferrous „ 

0.00 

Carnation  Enterprise  PvL  Ltd  ..... 

0.00 

Commex  Cornoraiion 

0.00 

Crescent  Foundry  Co.  PvL  Lid  ... 

0.00 

Dinesh  Brothers 

aoo 

Kaiaria  Iron  Castings  PvL  Lid 

0.24 

Kejriwal  Iron  &  Stoei  Woriu 

0.06 

Nandkeahwarl  Iron  Foundry  PvL 

Lid „.. 

OJOO 

R.B.  Aganvalla  &  Company 

0.00 

RSI  Umited „ 

0.00 

Seramapore  Industries  PvL  Lid  .. 

0.15 

Shroe  Rama  Enterprise  . .. — ..... 

0.00 

Slw  Exports ^ 

0.00 

Super  Iron  Foundry 

0.W 

Victory  Castings  Lid 

0.00 

7.  Exemption  of  Export  Credit  From  ^ 
Interest  Taxes  •-.■  ^ 

Indian  commercial  banks  are  required 
to  pay  a  three  percent  tax  on  all  interest 
accrued  from  borrowers.  This  tax  is 
passed  on  to  borrowers  in  its  entirety. 
As  of  April  1. 1993,  the  GOI  exempted 
form  the  interest  tax  all  interest  accruing 
or  arising  to  any  commercial  bank  on 
loans  and  advances  made  to  any 
exporter  as  export  credit.  In  the  1993 
Indian  Castings  Final  Results,  we 
determined  that  this  exemption  is  an 
export  subsidy,  and  thus 
coimtervailable,  because  only  interest 
accruing  or  arising  on  loans  and 
advances  made  to  exporters  in  the  form 
of  export  credit  is  exempt  from  the 
intraest  tax.  No  new  information  or 
evidence  of  changed  circumstances  has 
been  submitted  in  this  proceeding  to 
warrant  reconsideration  of  this  finding. 
Therefore,  in  accordance  with  section 
771(5A)(B)_  of  the  Act,  we  continue  to 
find  that  this  program  constitutes  an 
export  subsidy,  and  that  financial 
contributions,  in  the  form  of  tax  revenue 
not  collected,  are  countervailable. 

During  the  POR,  fourteen  of  the 
fifteen  respondent  companies  made 
interest  payments  on  export  related 
loans,  tlmsugh  the  pre-  and  post- 
shipment  firiandng  schemes,  and.  thus, 
were  exempted  from  the  interest  tax 
under  this  export  program.  To  calculate 
the  benefit  to  each  company,  we  first 
determined  the  total  amount  of  interest 
paid  by  each  producer/exporter  of 
subject  castings  during  the  POR  by 
adding  all  interest  payments  made  on 
pre-  and  post-shipment  loans.  Next,  we 
multiplied  this  amount  by  three  percent, 
the  amoimt  of  tax  that  the  interest 
would  have  been  subject  to  without  the 
exemption.  We  then  divided  the  benefit 
by  the  value  of  the  company's  total 


exports  or  exports  of  subject 
merchandise  tb  the  United  States, 
depending  on  whether  the  export 
financing  was  on  total  exports  or  only 
exports  of  subject  casting  to  the  United 
States.  On  this  basis,  we  preliminarily 
determine  the  net  subsidy  fit>m  this 
program  to  be  as  follows: 


Net  subsides— producer/exporter 


Calcutta  Ferrous  

Carnation  Enterprise  PvL  Ltd 

Commex  Corporation  ...„ 

Crescent  FoundFy  Co.  PvL  Lid  ... 

Dinesh  Brothers  

Kajaria  Iron  Castings  PvL  LkJ 

Kejrivrai  Iron  &  Steal  Works 

Nandkeshwari  Iron  Foundry  PvL 

Ltd  „..„ _„ _.. 

R.B.  Agarwala  &  Company 

RSI  Umited 

Seramapore  Industries  PvL  Lid  .. 

Shree  Rama  Enterprise , 

Siko  Exports 

Super  Iron  Foundry 

Victory  Castings  Ltd „ 


Netsub- 
skly  rate 
(percent) 


0.09 
0.03 
0.03 
0.02 
0.16 
0.24 
0.00 

0.15 
0.02 
0.12 
0.06 
0.00 
0.13 
0.07 
0.08 


B.  Other  Program  Preliminarily 
Determined  To  Confer  Subsidies 
Payment  of  Premium  Against  Advance 
Licenses 

The  Advance  License  scheme  allows 
exporters  to  import  raw  materials  used 
in  the  production  of  an  exported 
product  duty  free.  During  the  1993 
administrative  review,  we  foimd  that 
exporters  could  pay  for  goods  imported 
under  an  Advance  License  at  two 
exchange  rates  under  the  Liberalized 
Exchange  Rate  Management  System 
("LERMS").  The  LERMS  was  in  effect 
from  March  1, 1992  through  February 
28, 1993.  Under  the  LERMS,  the  GOI 
maintained  a  dual  exchange  rate  system 
where  all  foreign  currency  export 
proceeds  were  remitted  at  two  exchange 
rates:  Forty  percent  of  the  export  value 
was  exchanged  at  the  official  RBI  rate 
and  sixty  percent  at  the  (higher)  maricet- 
determined  rate.  Purchases  of  most 
imports  were  made  at  the  market 
exchange  rate.  This  applied  to  both 
exporters  and  non-exporters.  Exporters 
holding  Advance  Licenses  imder  the 
Duty  Exemption  Scheme,  however, 
could  purchase  imports  at  the  dual 
exchange  rates.  Because  forty  percent  of 
the  value  of  the  imported  goods  was 
exchanged  at  the  lower  official  exchange 
rate,  the  net  cost  of  these  goods  to  the 
exporter  was  lowered.  Advance 
Licenses  are  issued  to  companies  based 
on  their  status  as  exporters.  Therefore, 
in  the  1993  review,  we  determined  that 
provisions  alloMong  exporters  to  import 
goods  at  exchange  rates  more  favorable 
than  those  availidile  to  non-exporters 
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was  an  export  subsidy,  and  thus 
countervailable.  See  1993  Indian 
Castings  Final  Results.  We  verified  that 
the  LERMS  was  terminate  efiective 
February  28, 1993. 

During  the  FOR,  however,  exporters 
could  obtain  a  premium  from  the  GOI 
equal  to  eight  (8.0)  percent  of  the  value 
of  their  unutilized  Advance  Licenses. 
The  purpose  of  the  premium  is  to 
compensate  exporters  for  "losses" 
incurred  due  to  the  equalization  of 
exchange  rates  in  March  1993.  To 
qualify  for  this  prodiiium,  companies 
must  have  exported  goods  prior  to 
March  1993  and  realized  export 
proceeds  at  the  60/40  ratio.  These 
companies  must  also  have  experienced 
delays  in  the  deUvery  of  imported  raw 
material  inputs  under  an  Advance 
License  for  the  exports.  To  fulfill  the 
export  obligation,  these  companies  had 
to  use  domestically-soured  inputs. 
Under  the  Advance  License  scheme, 
exporters  then  may  obtain  special  . 
permission  from  Ucensing  authorities  to 
dispose  of  the  raw  material  inputs  that 
were  imported  duty  freeAn  their  own 
production  or  by  transferring  them  to 
another  company.  If  the  goods  are 
transferred  for  use  in  domestically  sold 
goods,  the  imported  goods  will  subject 
to  diSty.  In  either  case,  the  exporter  must 
show  that  the  export  obligation  has  been 
met  for  which  the  company  imported 
duty  free  raw  materials.  However, 
because  the  exchange  rates  were 
equalized,  the  exporters  would  now 
have  to  pay  for  the  Advance  License 
imports  at  the  full  market  exchange  rate. 
Thus,  the  eight  percent  premium  is 
designed  to  compensate  the  exporter  for 
the  fact  that  export  proceeds  were 
realized  at  lower  exchange  rates,  while 
the  raw  material  imports  intended  for 
use  in  the  exported  goods  were  paid  for 
at  higher  exchange  rates. 

Receipt  of  flie  premiimi  is  limited  to 
companies  that  imported  raw  materials 
under  an  Advance  License.  Because 
Advance  Licenses  are  issued  to 
companies  based  on  their  status  as 
exporters,  we  determine  that  receipt  of 
this  compensation  is  an  export  subsidy, 
and  thus  countervailable.  See  section 
771(5A)(B)  of  the  Act  During  the  FOR. 
only  Dinesh  Brothers  Pvt  Ltd.  received 
the  premium  against  Advance  Licenses. 
We  calculated  the  benefit  to  Dinesh  by 
dividing  the  amount  of  the 
com{fcnsation  by  the  value  of  the 
company's  total  exports  during  1994. 
On  this  basis,  we  preliminarily 
determine  the  net  subsidy  from  this 
program  to  be  3.65  percent  ad  valorem 
for  Dinesh  Brothers  and  0.00  percent  for 
all  other  companies. 


n.  Prognjns  Preliminarily  Fooiid  Not 
To  Be  Used 

We  examined  the  following  programs 
and  preliminarily  find  that  the 
producers/exporters  of  the  subject 
merchandise  did  not  apply  fra  or 
receive  benefits  under  these  programs 
during  the  period  of  review: 

1.  Market  Development  Assistance 
(MDA). 

2.  Rediscounting  of  Export  Bills 
Abroad. 

3.  International  Price  Reimbursement 
Scheme  (IPRS). 

4.  Cash  Compensatory  Support 
Program  (CCS). 

5.  Programs  Operated  by  the  Small 
Industries  Development  Bank  of  India 
(SIDBI). 

6.  Export  Promotion  Replenishment 
Scheme  (EPRS)  (IPRS  Replacement). 

7.  Export  Promotion  Capital  Goods 
Scheme. 

8.  Benefits  for  Export  Oriented  Units 
and  Export  Processing  Zones. 

9.  Special  Imprest  Licenses. 

10.  Special  Benefits. 

11.  Duty  Drawback  on  Excise  Taxes. 

Preliminary  Results  of  Review 

In  accordance  with  section 
355.22(c)(4)(ii)  of  the  Department's 
Interim  Regulations,  we  calculated  an 
individual  subsidy  rate  for  each 
producer/exporter  silbject  to  this 
administrative  review.  For  the  period 
January  1, 1994  through  E)ecember  31, 
1994,  we  preliminarily  determine  the 
net  subsidy  for  the  reviewed  companies 
to  be  as  follows: 


Net  subsidie»— producer/exporter 

Netsub- 
skJy  rate 
(percent) 

Calcutta  Ferrous  _ 

5.77 

Carnation  Errterprise  Pvt  Ud 

Commex  Corooration 

256 
1.42 

Crescent  Foundry  Co.  PvL  Ltd  ... 

Dinesh  Brothers „... 

Kajaria  Iron  Castings  Pvt  Ud 

Kejriwal  Iron  &  Steel  Works 

Nandikeshwari  Iron  FouKJiy  Pvt 

Ltd „ 

R.B.  Aganvalla  &  Company  Pvt 

Ltd 

8.16 

5.85 

16.06 

1521 

3.40 

4.59 

RSI  Umited „ 

Seramapore  Industries  Pvt  Ltd  .. 
Shree  Rama  Enterprise 

7.8^ 

9.43 

13.90 

S«co  Exports 

Super  Iron  Foundry  .. 

4.65 
0^ 
2.10 

If  the  final  results  of  this  review 
remain  the  same  as  these  preUminary 
results,  the  Department  intends  to 
instruct  the  U.S.  Customs  Service 
("Customs")  to  assess  coiuitervailing 
duties  as  indicated  above. 

The  Department  also  intends  to 
instruct  Customs  to  collect  cash 


deposits  of  estimated  countervailing 
duties  4s  indicated  above  of  the  f.o.b. 
invoice  price  on  all  shipments  of  the 
subject  merchandise  from  reviewed 
companies,  entered,  or  withdrawn  from 
warehouse,  for  consumption  on  or  after 
the  date  of  publication  of  the  final 
results  of  this  review.  As  provided  for 
in  the  Act,  any  rate  less  than  0.5  percent 
ad  valorem  in  an  administrative  review 
is  de  minimis.  Accordingly,  for  those 
exporters  with  de  minimis  rates,  no 
coimtervaihng  duties  will  be  assessed  or 
cash  deposits  required. 

Because  the  URAA  replaced  the 
general  nile  in  favor  of  a  coimtry-wide 
rate  with  a  general  rule  in  favor  of 
individual  rates  for  investigated  and 
reviewed  companies,  the  procedures  for 
establishing  countervailing  duty  rates, 
including  those  for  non-reviewed 
companies,  are  now  essentially  the  same 
as  those  in  antidumping  cases,  except  as 
provided  for  in  section  777A(e)(2)(B)  of 
the  Act.  The  requested  review  will 
normally  cover  only  those  companies 
specifically  named.  See  §  355.22(a)  of 
the  Interim  Regulations.  Piirsuant  to  19 
CFR  355.22(g].  for  all  companies  for 
which  a  review  was  not  requested, 
duties  must  be  assessed  at  the  cash 
deposit  rate',  and  cash  deposits  must 
continue  to  be  collected,  at  the  rate 
previously  ordered.  As  such,  the 
countervailing  duty  cash  deposit  rate 
applicable  to  a  company  can  no  longer 
change,  except  pursuant  to  a  request  for 
a  review  of  that  company.  See  Federal- 
Mogul  Corporation  and  The  Tonington 
Company  V.  United  States,  822  F.Supp. 
782  (CTT  1993)  and  Floral  Trade  Council 
V.  United  States,  822  F.Supp.  766  (OT 
1993)  (interpreting  19  CFR  353.22(e), 
the  antidumping  regulation  on 
automatic  assessment,  which  is 
identical  to  19  CFR  355.33(g)). 
Therefore,  the  cash  deposit  rates  for  all 
companies  except  those  covered  by  this 
review  will  be  unchanged  by  the  results 
of  this  review. 

We  will  instruct  Customs  to  continue 
to  collect  cash  deposits  for  non- 
reviewed  companies  at  the  most  recent 
company-specific  or  country-wide  rate 
applicable  to  the  company.  Accordingly, 
the  cash  deposit  rates  that  will  be 
applied  to  non-reviewed  companies 
covered  by  this  order  are  those 
estabUshed  in  the  most  recently 
completed  administrative  proceeding. 
See  1 993  Indian  Castings  Final  Results. 
These  rates  shall  apply  to  all  non- 
reviewed  companies  until  a  review  of  a 
company  assigned  these  rates  is 
requested.  In  addition,  for  the  period 
January  1, 1994  through  December  31, 
1994,  the  assessment  rates  applicable  to 
all  non-reviewed  companies  covered 
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by  this  order  are  the  cash  deposit  rates 
in  efiiect  at  the  time  of  entry. 

Public  Conunent 

Parties  to  the  proceeding  may  request 
disclosure  of  the  calculation 
methodology  and  interested  parties  may 
request  a  hearing  not  later  than  10  days 
after  the  date  of  publication  of  this 
notice.  Interested  parties  may  submit 
written  argimients  in  case  brie&  on 
these  preliminary  results  within  30  days 
of  the  date  of  publication.  Rebuttal 
brie£s,  limited  to  arguments  raised  in 
case  briefs,  may  be  submitted  seven 
days  after  the  time  limit  for  filing  the 
case  brief:  Parties  who  submit  argument 
in  this  proceeding  are  requested  to 
submit  with  the  argument  (1)  a 
statement  of  the  i^ue  and  (2)  a  brief 
summary  of  the  argument  Any  hearing, 
if  requested,  will  be  held  seven  days 
after  the  scheduled  date  for  submission 
of  rebuttal  briefs.  Copies  of  case  briefe 
and  rebuttal  luiefs  must  be  served  on 
interested  parties  in  accordance  with  19 
CFR  355.38. 

Representatives  of  parties  to  the 
proceeding  may  request  disclosure  of 
proprietary  information  under 
administrative  protective  order  no  later 
than  10  days  after  the  representative's 
dient  or  employer  becomes  a  party  to 
the  proceeding,  but  in  no  event  later 
than  the  date  the  case  briefs,  under  19 
CFR  355.38,  are  due.  The  Department 
will  publish  the  final  results  of  this 
admioistrative  review,  including  the 
resuhs  of  its  analysis  of  issues  raised  in 
any  case  or  rebuttal  brief  or  at  a  hearing. 

This  administrative  review  and  notice 
are  in  accordance  with  section  751(a)(1) 
of  the  Act  (19  U.S.C.  1675(a)(1)). 

Dated:  November  27, 1996. 
Robert  S.  LaRuwa, 

Acting  Assistant  Secretary  fm'  Import 
Administration. 

(FR  Doc.  96-31094  Filed  12-5-96;  8:45  am] 
icooe  ssio-os-M 


[C-633-063] 

Certain  Iron  Metal  Castings  From 
India:  Final  Results  of  Countervailing 
Duty  Administrative  Review 

AGENCY:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 
ACTION:  Notice  of  final  results  of 
countervailing  duty  administrative 
review. 

SUMMARY:  On  May  22, 1996,  the 
£)epartment  of  Commerce  (the 
Department)  published  in  the  Federal 
Register  its  preliminary  results  of 
administrative  review  of  the 


coimtervailing  duty  order  on  certain 
iron-metal  castings  from  India  for  the 
period  January  1, 1993,  through 
December  31, 1993.  We  have  ccnnpleted 
this  administrative  review  and 
determine  the  net  subsidy  to  be  zero 
percent  ad  valorem  for  Delta  Enterprises 
and  Super  Iron  Foundry,  and  5.45 
percent  ad-valorem  for  all  other 
companies.  We  will  instruct  the  U.$. . 
Customs  Service  to  assess  -  -  t 

countervailing  duties  as  indicated  .: 
above. 

ffFECnVE  DATE:  December  6. 1996. 
FOR  FURTHER  INFORMATKM  CONTACT:  - 
Christopher  Cassel  or  Lorenza  Olivas, 
Office  of  CVD/AD  Enforcement  VI, 
Import  Administration,  International 
Trade  Administration,  U.S.  Department 
of  Commerce,  14th  Street  and     . 
Constitution  Avenue,  N.W., 
Washington,  D.C  20230;  telephone: 
(202)  482-2786. 

SUPPLEMENTARY  information:  t, /,; 

Background 

On  May  22. 1996,  the  Department 
published  in  the  Federal  Regiator  (61 

FR  25623)  the  preliminary  results  of  its 
administrative  review  of  the 
countervailing  duty  order  on  certain 
iron-metal  castings  from  India.  The 
Department  has  now  completed  this 
administrative  review  in  accordance 
with  section  751  of  the  Tariff  Act  of 
1930,  as  amended  (the  Act). 

We  invited  interested  parties  to 
comment  on  the  preliminary  results.  On 
June  21, 1996,  case  biiefe  were 
submitted  by  the  Engineering  Export 
Promotion  Council  of  India  (EEPC)  and 
the  exporten  of  certain  iron-metal 
castings  to  the  United  States 
(respondents)  diuing  the  period  of 
review  (POR),  and  the  Municipal 
Castings  Fair  Trade  Council  and  its 
membera  (petitionera).  Company 
specific  comments  to  the  Department's 
preliminary  determination  were  also 
submitted  on  June  21, 1996.  by  R.B. 
Agarwalla  &  Company,  exporter  of  the 
subject  merchandise  to  the  United 
States  during  the  POR.  On  June  28, 
1996,  rebuttal  brie&  were  submitted  by 
respondents  and  petitionera.  The  review 
covera  the  period  January  1,  1993, 
through  December  31, 1993,  and       '     ■'' 
involves  14  companies  and  twelve 
programs. 

Applicable  Statute  and  Regulations 

The  Department  is  conducting  this 
administrative  review  in  accordance 
with  section  751(a)  of  the  Act.  Unless 
otherwise  indicated,  all  citations  to  the 
statute  and  to  the  Department's 
regulations  are  in  reference  to  the 
provisions  as  they  existed  on  December 


31, 1994.  However,  references  to  the 
Department's  Countervailing  Chities; 
Notice  of  Proposed  Rulemaldng  and 
Request  for  Public  Comments.  54  FR 
23366  (May  31, 1989)  (Proposed 
Regulations),  are  provided  solely  for 
further  explanation  of  the  Department's 
countervailing  duty  practice.  Although 
the  Department  has  withdrawn  the 
particular  rulemaking  proceeding 
pursuant  to  which  the  Proposed 
Regulations  were  issued,  the  subject 
matter  of  these  regulations  is  being 
considered  in  coimection  with  an 
ongoing  rulemaking  proceeding  which, 
among  other  things,  is  intended  to 
conform  the  Department's  regulations  to 
the  Uruguay  Round  Agreements  Act 
(URAA).  See  60  FR  80  Qanuary  3, 1995). 

Scope  of  the  Review 

Imports  covered  by  the  administrative 
review  are  shipments  of  Indian  manhole 
covers  and  frames,  clean-out  coven  and 
frames,  and  catch  basin  grates  and 
frames.  These  articles  are  conunonly 
called  municipal  or  public  works 
castings  and  are  used  for  access  or 
drainage  for  public  utility,  water,  and 
sanitary  systems.  During  the  review 
period,  such  merchandise  was 
classifiable  under  the  Harmonized  Tariff 
Schedule  (HTS)  item  numbere 
7325.10.0010  and  7325.10.0050.  The 
HTS  item  niunbers  are  provided  for 
convenience  and- Customs  purposes. 
The  written  description  remains 
dispositive. 

Verificatkm 

As  provided  in  section  782(i)  of  the 
Act,  we  verified  information  provided 
by  the  Government  of  India,  and  six 
producers/exportere  of  the  subject 
merchandise.  We  followed  standard 
verification  procedures,  including 
meeting  with  government  and  company 
officials,  and  examination  of  relevant 
accounting  and  original  source 
dociunents.  Our  verification  results  are 
outlined  in  the  public  veraions  of  the 
verification  reports,  which  are  on  file  in 
the  Central  Records  Unit  (Room  B-099 
of  the  Main  Commerce  Building). 

Calculation  Methodology  for 
Asaessment  and  Cash  Dqtosit  Purpoees 

In  accordance  with  Ceramica 
Regiomontana,  S.A.  yereus  United 
States.  853  F.  Supp.  431  (OT  1994),  we 
calculated  the  net  subsidy  on  a  coimtry- 
wide  basis  by  first  calculating  the 
subsidy  rate  for  each  company  subject  to 
the  administrative  review.  We  then 
weired  the  rate  received  by  each 
company  using  as  the  weight  its  share 
of  total  Indian  exports  to  the  United 
States  of  subject  merchandise,  including 
all  companies,  even  those  with  de 
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minimis  and  zero  ratei>.  We  then 
summed  the  individual  companies' 
weighted  rates  to  determine  the 
weighted-average,  country-wride  subsidy 
rate  from  all  programs  benefitting 
exports  of  subject  merchandise  to  the 
United  States.  ._   ^. 

Since  the  coimtry-wide  rate       ■ ""     '■' 
calculated  using  this  methodology  was 
above  de  minimis,  as  defined  by  19  CFR 
355.7  (1994),  we  proceeded  to  the  next 
step  and  examined  the  net  subsidy  rate 
calculated  for  each  company  to 
determine  whether  individual  company 
rates  differed  significantly  from  the 
weighted-average  coimtry-wide  rate, 
pursuant  to  19  CFR  355.22(d)(3).  Twa 
companies  had  significantly  different 
net  subsidy  rates  during  the  review 
period  pursuant  to  19  CFR  355.22(d)(3). 
These  companies  are  treated  separately 
for  assessment  and  cash  deposit 
purposes.  All  other  companies  are 
assigned  the  country-wide  rate. 

Analysis  of  Prograint 

Based  upon  the  responses  to  our 
questionnaire,  the  results  of  verification, 
and  written  comments  from  the 
interested  parties,  we  determine  the 
following: 

I.  Programs  ConfiBrring  Sobaidies 

A.  Programs  Previously  Determined  to 
Confer  Subsidies 

1.  Pre-Shipment  Export  Financing 

In  the  preliminary  results,  we  found 
that  this  program  conferred 
countervailable  benefits  on  the  subject 
merchandise.  Our  review  of  the  record 
and  our  analysis  of  the  comments 
submitted  by  the  interested  parties, 
siunmarized  below,  has  not  led  us  to 
change  our  findings  fix>m  the 
preliminary  results.  Accordingly,  the 
net  subsidies  for  this  program  remain 
unchanged  from  the  preliminary  results 
and  are  as  follows: 


l(4anufacturer/exporter 

Delta  Enterprises 

Super  Iron  Foundry 

Program  Rate  


Rate% 


0.00 
0.00 
0.13 


2.  Post-Shipment  Export  Financing  and 
Post-Shipment  Credit  Denominated  in 
Foreign  Currency  (PSCFC) 

In  the  preliminary  resiUtSj  we  found 
that  this  program  conferred 
countervailable  benefits  on  the  subject 
merchandise.  Our  review  of  the  record 
and  oiir  analysis  of  the  comments 
submitted  by  the  interested  parties, 
summarized  below,  has  not  led  us  to 
change  our  findings  fi:om  th^ 
preliminary  results.  Accordingly,  the 
net  subsidies  for  this  program  remain 


unchanged  from  the  preliminary  results 
and  are  as  follows: 


Manufacturer/exporter 


Deita  Enterprises  .... 
Super  Iron  Fourtdry , 
Program  Rats  ......... 


Rate% 


OOO 
0.00 
1.25 


3.  Income  Tax  Deductions  Under 
Section  80HHC 

In  the  preliminary  results,  we  foimd 
that  this  program  conferred 
coimtervailable  benefits  on  the  subject 
merchandise.  Our  review  of  the  record 
and  our  analysis  of  the  comments 
submitted  by  the  interested  parties, 
summarized  below,  has  not  led  us  to 
change  our  findings  from  the 
preliminary  results.  Accordingly,  the 
net  subsidies  for  this  program  remain 
unchanged  from  the  preliminary  results 
and  are  as  follows: 


Manufacturer/exporter 

Deita  Enterprises 

Super  Iron  Foundry 

Program  Rate  


Rate% 


0.00 
0.00 
3.64 


4.  Import  Mechanisms 

In  the  preliminary  results,  we  found 
that  this  program  conferred 
coiuitervailable  benefits  on  the  subject 
merchandise.  Our  review  of  the  record 
and  our  analysis  of  the  comments 
submitted  by  the  interested  parties, 
summarized  below,  has  not  led  us  to 
change  our  findings  bom  the 
preliminary  results.  Accordingly,  the 
net  subsidies  for  this  program  remain 
unchanged  from  the  preUminary  results 
and  are  as  follows: 


Manufacturer/exporter 

Delta  Enterprises  

Super  Iron  Fourxlry 

Program  Rate  


Rate% 


0.00 
0.M 
0.04 


B.  New  Progfxmis  Determined  To  Confer 
Subsidies 

1.  Exemption  of  Export  Credit  From 
Interest  Taxes 

In  the  preliminary  results,  we  found 
that  this  program  conferred 
countervailable  benefits  on  the  subject 
merchandise.  Our  review  of  the  record 
and  our  analysis  of  the  comments 
submitted  by  the  interested  parties, 
summarized  below,  has  not  led  us  to 
change  our  findings  from  the 
preliminary  results.  Accordingly,  the 
net  subsidies  for  this  program  remain 
unchanged  from  (he  preliminary  resiUts 
and  are  as  follows: 


Manufacturer/exporter 

Rato% 

Delta  Enterprises 

Super  Iron  Foundry 

Program  Rate  

0.00 
0.00 
0.06 

2.  Imp<nt8  Made  Under  an  Advance 
license  Through  the  LiberaUzed 
Exchange  Rate  Management  System 
(LERMS) 

in  the  preliminary  results,  we  found 
that  this  program  conferred 
countervailable  benefits  on  the  subject 
merchandise.  Our  review  of  the  record 
and  our  analysis  of  the  comments 
submitted  by  the  interested  parties, 
svunmarized  below,  has  not  led  us  to 
change  oui  findings  from  the 
preliminary  results.  Accordingly,  the 
net  subsidies  for  this  program  remain 
unchanged  from  the  preliminary  results 
and  are  as  follows: 


Manufacturer/exporter 


Delta  Enterprises 
Super  Iron  Foundry 
Program  Rate  


Rate% 


0.00 
0.00 
0.33 


We  verified  that  this  program  was 
terminated  as  of  February  28, 1993,  and 
that  there  were  no  residual  benefits.  See 
Certain  Iron-Metal  Castings  fix>m  India: 
Preliminary  Results  of  Countervailing 
Duty  Administrative  Review,  61  FR 
25623.  25626  (May  22. 1996)  [1993 
Castings  Prelim).  Because  this 
constituted  a  program-wide  change,  the 
cash  deposit  rate  for  this  program  will 
be  zero.  See  §  355.50  of  the  Proposed 
Regulations. 

n.  Prognuns  Found  Not  To  Confer 
Subsidies 

Inward  Exchange  Remittances  Under 
the  Liberalized  Exchange  Rate 
Management  System  (LERMS) 

In  the  preliminary  results,  we  foimd 
that  this  program  did  not  confer 
subsidies  during  the  POR.  Our  review  of 
the  record  and  our  analysis  of  the 
comments  submitted  by  the  interested 
parties,  summarized  below,  has  not  led 
us  to  change  our  findings  fix)m  the 
preliminary  results. 

m.  Programs  Found  To  Be  Not  Used 

In  the  preliminary  results,  we  found 
that  the  producers  and/or  exporters  of 
the  subject  merchandise  did  not  apply 
for  or  receive  benefits  under  the 
following  programs: 

A.  Market  Development  Assistance 
(MDA) 

B.  Rediscounting  of  Export  Bills  Abroad 

C.  International  Price  Reimbursement 
Scheme  (IPRS) 

D.  Cash  Compensatory  Support  Program 
(CCS) 


64678 


Federal  Register  /  Vol.  81.  No.  236  /  Friday,  December  6,  1996  /  Notices 


E.  Pre-Siipment  Finandng  in  Foreign 

Currency  (PSFC) 
Our  analysis  of  the  comments  sutnoitted 
^by  the  interested  parties,  summarized 
below,  has  not  led  us  to  change  our 
findings  from  the  preliminary  restUts. 

Analy^  of  Comments 

Cpauneitt  1 

Petitioners  argue  that  the  Department 
incorrectly  used  the  small-scale 
industry  (SSI)  short-term  interest  rate 
published  in  the  Reserve  Bank  of  India's 
(RBI)  August  1994  Annual  Report  to 
calculate  the  benefit  provided  to 
castings  exporters  imder  the  Pre-  and 
Post-Shipment  export  financing 
programs.  By  using  the  SSI  rate,  the 
Department  has  imderestimated  the  flUI 
benefit  received  by  castings  exporters 
under  these  programs. 

The  SSI  rate,  petitioners  claim,  is  a 
preferential  loan  rate  regulated  by  the 
RBI.  Therefore,  the  Department's  benefit 
calciilation  is  skewed,  because  one 
preferential  lending  rate  (export 
financing)  is  being  judged  against 
another  preferential  rate  (SSI). 
Petitioners  contend  that  this  type  of 
comparison  is  "unjust,"  irrespective  of 
whether  the  benchmark  rate  is  provided 
to  a  specific  industry.  Petitioners  further 
contend  that  by  relying  on  its  finding  in 
the  1991  Castings  Find  Results,  the 
Department  again  assumes  that  loans  to 
the  SSI  sector  are  non-specific  within 
that  sector  without  having  made  such  a 
determination  based  on  record  evidence 
and  in  accordance  with  section 
355.43(b)(2)(i)  of  the  Proposed 
Regulations.  According  to  petitioners, 
the  Etepartment's  regulations  do  not 
permit  a  program  to  escape  a  specificity 
finding,  mraely  because  it  "appears"  not 
to  be  limited  to  a  group  of  companies. 

Finally,  petitioners  assert  that  in 
selecting  a  benchmark  rate,  the 
Department  is  directed  by 
§  355.44(b)(3)(i)  of  the  Proposed 
Regulations  to  rely  oa^he  predominant 
source  of  short-term  financing  in  India. 
Petitioners  also  cite  Royal  Thai 
Government  v.  United  States,  850  F. 
Supp.  44, 49  (Q.  Infl  Trade  1994),  for 
the  proposition  that  because  the  rate 
must  be  "representative"  of  short-term 
commercial  lending,  it  may  not  be 
unreasonably  low  in  ccHnparison  to 
other  commercial  rates.  According  to 
petitioners,  record  evidence  indicates 
that  the  SSI  rate  is  not  the  predominant 
source  of  short-term  financing  in  India. 
Rather,  because  RBI  credit  regulations 
require  that  32  percent  of  net  bank 
credit  to  be  targeted  to  priority  sectors, 
including  the  SSI  sector,  the 
predominant  ty{>e  of  financing  appears 
to  £b11  under  the  68  percent  of  financing 


that  is  not  provided  on  preferential 
terms. 

Accordingly,  petitioners  contend  that 
the  Department  should  use  the  "non- 
specific" commercial  borrowing  rate  in 
India  as  its  benchmark  in  the  Fhul 
Results,  as  published  in  the 
International  Monetary  Fimd's 
International  Financial  Statistics 
Yearbook.  In  1993  this  rate  was  16.25 
percent 

Respondents  claim  that  petitioners 
have  not  presented  any  new  argimients 
that  should  propel  the  Department  to' 
depart  from  its  prior  findings. 
According  to  respondents,  the 
information  submitted  by  petitioners 
concerning  the  rate  published  in  the 
IMF  Yearbook  constitutes  new  and 
imtimely  information,  and  should, 
therefore,  be  rejected.  Respondents 
contend  that  statements  made  by  Indian 
commercial  bank  officials  concerning 
lending  rates  were  "imprecise,"  and  not 
sufficient  for  setting  the  benchmark  rate. 
Also,  petitioners  do  not  demonstrate 
that  SSI  loans  are  in  fact  specific,  but 
merely  indicate  that  the  non-specific 
finding  should  not  be  adopted  without 
additional  investigation  of  the  loans. 
With  respect  to  statements  by 
commercial  bank  officials  that  a 
percentage  of  net  bank  credit  be  targeted 
to  certain  industry  sectors,  respondents 
argue  that  this  merely  notes  the 
minimum  and  not  the  actual  amount 
that  was  lent  to  these  sectore. 
Accordingly,  the  Department  should 
reject  petitioners  arguments,-and, 
consistent  with  its  past  practice,  apply 
the  SSI  rate  as  the  benchmark. 

Department's  Position 

While  petitioners  may  argue  that 
comparing  one  preferential  rate  against 
another  is  "unjust."  and  that  the  SSI 
rate  does  not  represent  the 
"predominant"  source  of  short-term 
financing  in  India,  it  has  been  the 
Defiartment's  practice  to  use  as  a  short- 
term  loan  benchmark  for  small 
businesses,  the  interest  rates  provided  to 
small  businesses,  even  if  that 
benchmark  is  lower  than  other 
commercial  interest  rates.  See,  e.g.,  the 
discussion  of  the  benchmark  used  in  the 
FOGAIN  program  in  Bricks  From 
Mexico,  49  FR  19564  (May  8, 1984). 
Because  castings  exportera  qualify  as 
small-scale  industry  firms,  we  have 
used  the  interest  rate  for  small-scale 
industries  as  our  benchmark.  This  has 
been  our  consistent  practice  for  the 
export  financing  programs  in  this  and 
past  administrative  reviews.  See  e.g., 
Final  Results  of  Coimterv ailing  Duty 
Administrative  Review:  Certain  Iron- 
Metal  Castings  from  India,  56  FR  52515 
(October  21, 1991)  [1988  Castings 


Final),  and  Certain  Iron-Metal  Castings 
frcHH  India,  60  FR  44843  (August  29, 
1995)  (1991  Castings  Final.) 

With  respect  to  petitioners'  argument 
that  the  Department  must  determine 
whether  loans  to  the  SSI  sector  are  non- 
specific within  that  sector,  it  has  been 
the  Department's  practice  not  to 
examine  whether  a  program  provided  to 
small  businesses  is  specific  ^sent  an 
allegation  that  the  assistance  under  the 
program  is  limited  to  enterprises  or 
industries  Mrithin  the  universe  of  small 
businesses.  See,  e.g.,  §355. 43(b)(7)  of 
the' Proposed  Rules,  and  Textile  Mill 
Products  and  Apparel  from  Singapore, 
50  FR  9840  (March  12. 1985).  We  have 
found  no  evidence,  and  petitioners  have 
not  presented  any  information  on  the 
record  of  this  review,  that  would  lead  us 
to  examine  the  specificity  of  the  SSI 
loans.  As  such,  we  continue  to  find  that 
the  SSI  rate  is  an  appropriate 
benchmark  to  use  in  the  calculation  of 
the  benefit  under  the  export  financing 
programs.  However,  new  allegations 
that  we  are  investigating  in  the  1994 
administrative  review  of  this  case  (see 
Memorandimi  to  the  File  Re^  Petitionere' 
New  Allegations  (May  29, 1996)  (public 
document  on  file  in  the  public  file  of  the 
Central  Records  Unit,  Room  B-099  of 
the  Department  of  Commerce))  may  lead 
us  to  reconsider  the  use  of  the  SSI 
interest  rates  as  the  benchmark  for  the 
export  financing  programs  in  that 
review. 

Comment  2 

Petitionere  argue  that  in  order  to 
provide  a  more  accurate  measure  of  the 
level  of  subsidization  under  the  export 
financing  programs,  the  Department 
should  adjust  the  benchmark  interest 
rate  to  reflect  the  "effective"  cost  of 
commercial  financing  in  India.  In 
particular,  certain  service  charges  that 
the  Government  of  India  (GOI)  reported 
as  adding  to  the  normal  cost  of 
commercial  borrowing  should  be  added 
to  the  benchmark  rate.  This  would  also 
be  in  accordance  with  the  Proposed 
Regulations,  which  express  a  preference 
for  a  comparison  of  effective  interest 
rates. 

Respondents  indicate  that  the.  service 
charges  are  also  applicable  to  expcat 
financing.  Therefore,  if  they  were  added 
to  the  benchmark,  they  should  also  be 
added  to  the  preferential  export 
financing  rate.  Because  this  would  be  a 
difficult  exercise,  the  Department  has 
always  correctly  used  the  nominal  rates 
for  both  the  benchmark  and  the  export 
loan  interest  rates. 

Department's  Position 

We  agree  with  respondents.  There  is 
no  indication  that  the  charges  listed  in 
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the  GOI's  questionnaire  response  are 
limited  to  export  financing  and  do  not 
apply  to  domestic  commercial  lending. 
According  to  the  GOI,  these  service 
charges  add  "to  the  cost  of  normal 
commercial  borrowing"  (emphasis 
added).  See  GOI  Original  Questionnaire 
Response  at  9  (February  22, 1995) 
(public  version  on  file  in  the  public  file 
of  the  Central  Records  Unit,  Room  B- 
099  of  the  Department  of  Commerce). 
Petitioners  have  not  cited  any  record 
information  that  would  lead  us  to 
conclude  that  the  service  charges  are  ' 
limited  solely  to  non-export  financing  - 
and  that  adding  them  to  the  cost  of 
commercial  borrowing  would  provide  a 
more  acciuete  measure  of  the  level  of 
subsidization  vmder  the  export 
financing  programs.  Accordingly,  the 
service  charges  will  not  be  added  to  the 
benchmark  interest  rate. 

Comment  3 

Petitioners  cite  statements  made  by 
commercial  bank  officials  and  other 
statements  by  the  GOI  to  support  their 
contention  that  export^'s  "effective" 
rate  of  interest  under  the  PSCFC 
program  is  much  lower  than  the 
"nominal"  rate  reported  in  the  response 
and  used  by  the  Department  in  its 
preliminary  calculatirais.  Specifically, 
petitioners  cite  a  statement  by 
commercial  bank  officials  that  under  the 
PSCFC,  exporters  could  lower  their  cost 
of  borrowing  "by  selling  the  dollar  value 
of  the  export  bill  at  the  forward  rate  to 
the  bank  [and]  capture  the  forward 
dollar  premium  against  the  rupee."  See 
Qtibank  Verification  Report  at  2 
(October  30, 1995)  (public  version  on 
file  in  the  pubhc  file  of  the  Central 
Records  Unit,  Room  B-099  of  the 
Department  of  Commerce).  Petitioners 
argue  that  by  comparing  "nominal" 
subsidized  and  benchmark  interest  rates 
for  PSCFC  loans,  the  Department  is  not 
capturing  the  full  benefit  received  by 
castings  exporters  under  this  program. 

Respondents  claim  that  the  practice  of 
booking  forward  exchange  rates  is  not  a 
subsidy.  Rather,  buying  forward  is  an 
established  commercial  practice 
throughout  the  world  and  is  one  method 
used  by  exporters  to  hedge  against 
fluctuations  in  exchange  rates. 
Respondents  also  indicate  that  exportere 
may  hedge  their  export  bills  without 
using  the  PSCFC  program. 

Department's  Position 

Upon  completing  verification  of  the 
questionnaire  responses  in  this 
ackninistrative  review,  petitioners 
submitted  comments  on  the  verific^on 
reports  and  requested  that  the 
Department  ask  respondents  to  provide 
fiuther  information  concerning  the 


forward  premium,  as  well  as  additional 
programs  discussed  at  verification.  See 
Review  of  Verification  Reports  in 
Countervailing  Duty  Administrative 
Review  for  1993  (November  29, 1995) 
(public  document  on  file  in  the  public 
file  of  the  Central  Records  Unit,  Room 
B-099  ofthe  Department  of  Commerce). 
After  analyzing  petitioners'  comments 
on  the  verification  reports,  we  did  not 
request  further  information  troia  the 
respondents  with  respect  to  the  forward 
booking  option.  We  examined 
petitioners'  arguments  in  light  of  the 
informadon  on  the  record  which 
consisted  of  statements  made  at 
verification  by  bank  officials  and 
resi>ondent  companies.  These  indicated 
that  only  one  of  the  fourteen  companies 
under  review  had  exercised  the  forward 
booking  option.  In  our  view,  at  that 
time,  the  arguments  made  by  petitioners 
were  insufficient  to  send  out  new 
questionnaires  and  gather  new 
information  after  verification. 
Accordingly,  our  preliminary  results  did 
not  disciiss  or  account  for  the  forward 
premium. 

The  comments  that  petitioners  have 
filed  for  these  final  results  are  the  same 
as  those  filed  on  the  verification  reports. 
Since  no  new  factual  information  has 
been  submitted  since  the  preliminary 
results,  a  determination  cannot  be  made 
based  on  the  record  evidence  of  this 
proceeding  as  to  whether  and  to  what 
extent  Indian  exporters  received  an  even 
greater  benefit  imder  the  PSCFC  if  the 
program  interest  rate  is  adjusted  to  take 
into  account  the  forward  premium. 
.  However,  during  the  1994 
administrative  review,  which  is 
ongoing,  we  received  timely  new 
subsidy  allegations  that  we  are 
investigating.  Our  investigation  of  these 
allegations  has  led  us  to  reexamine  the 
short-term  lending  practices  in  India, 
including  how  the  option  of  booking 
forward  exchange  rates  operates,  and 
whether  and  to  what  extent  this  aSects 
exportere'  effective  rate  of  borrowiil^ 
under  PSCFC. 

Comment  4 

Petitionera  argue  that  the  IDepartment 
must  calculate  a  benefit  for  the  RBI's 
refinancing  practices  that  it 
preliminarily  determined  to  be 
countervailable  in  the  1992 
administrative  review  of  this  order. 
Petitioners  indicate  that  the  Department 
did  not  mention  this  program  in  its 
preliminary  results  for  this  review, 
although  information  on  the  record 
shows  that  the  circumstances  with 
respect  to  this  program  have  not  ° 
changed. 

According  to  petitioners,  the  GOI  has, 
by  encouraging  private  banks  to  lend  to 


the  expjort  sector,  provided  exporters 
with  access  to  preferential  funds  that 
they  othwwise  would  not  have  had 
avsdlable  to  them.  Domestic  firms  did 
not  have  access  to  these  preferential 
funds,  and  the  interest  rates  charged 
were  more  preferential  than  they  might 
have  been  because  the  GOI's 
involvement  created  a  greater 
differential  between  rates  of  interest 
available  on  the  market  to  all  Indian 
firms  and  rates  available  to  the  export 
sector. 

Petitioners  cite  Certain  Steel  Products 
from  Korea  [Steel],  58  FR  37,338  (July  9, 
1993)  and  Certain  Stainless  Steel 
Cooking  Ware  from  the  Republic  of 
Korea  [Cooking  Ware],  51  FR  42,867. 
42,868  (1986)  as  support  for  their 
contention.  Petitioners  state  that,  as  the 
Department  recognized  in  Steel  and 
Cooking  Ware,  when  a  government 
encourages  private  banks  to  target  a 
greater  proportion  of  the  finite  amount 
of  capital  that  is  available  to  a  certain 
industry  (or  export  sector),  this  leaves 
fewer  funds  for  the  non-targeted  sector 
to  borrow.  Thus,  the  GOI's  provision  of 
refinancing  to  banks,  which  encourages 
banks  to  make  more  funds  available  to 
the  export  sector  than  they  otherwise  • 
would  have  provided,  in  turn  making 
fewer  funds  available  to  the  non-export 
sector,  has  the  effect  of  driving  up  the 
cost  of  financing  for  non-exporters. 
Accordingly,  because  the  GOI's 
refinancing  practices  constitute  an 
export  suteidy,  petitioners  argue  that 
the  Department  should  calculate  the 
benefit  conferred  by  these  practices  and 
coimtervail  the  full  amount  of  the 
benefit. 

Respondents  argue  that  the 
Department  was  correct  not  to  consider 
the  GOI's  refinancing  practices  in  this 
administrative  review.  According  to 
respondents,  RBI  refinancing  is  not  a 
separate  subsidy  ^m  the  Post- 
Shipment  Export  Financing,  but  is, 
rather,  what  allows  the  banks  to  provide 
preferential  post-shipment  credit.  If  the 
Department  were  to  countervail  the 
refinancing,  it  would  be  countervailing 
the  same  subsidy  twice.  Therefore,  the 
Department  should  find  that  these 
practices  do  not  confer  countervailable 
subsidies. 

Department's  Position 

We  disagree  with  petitioners.  Higher 
rediscount  or  refinancing  ratios 
provided  for  export  loans  may  indeed 
encourage  commercial  banks  to  provide 
export  loans  over  domestic  loans  and 
drive  up  the  cost  of  financing  for  non- 
exportere.  In  such  cases,  whra  we 
determine  that  a  program  provides  a 
preference  for  lending  to  exporters 
rather  than  non-exporters,  we  must 
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determine  an  appropriate  way  to 
measure  that  preference.  Normally,  we 
measure  the  preference  by  the  difference 
between  the  interest  rates  charged  on 
the  export  loans  and  the  higher  interest 
rates  diarged  on  domestic  loans.  See, 
e.g..  Cooking  Ware,  51  FR  at  42868.  We 
only  seek  ahemative  methodologies 
when  we  find  that  there  is  no  difference 
between  the  benchmark  interest  rate  on 
export  loans  and  the  interest  rate  on 
domestic  loans.  See.  e.g..  Certain  Steel 
Products  from  Korea.  58  FR  at  37345.  In 
the  1902  final  results  of  this  case,  we 
fbimd  that  the  higher  refinancing  ratios 
provided  on  export  loans  are  the 
mechanism  that  allows  the  banks  to 
provide  the  preferential  post-shipment 
financing.  We  also  agreed  with 
respondents'  assertion  that 
countervailing  the  refinancing  would 
result  in  double-counting  the  benefit 
from  the  program.  Therefore,  we 
measured  tho  preference  as  the 
differential  between  the  program 
interest  rate  and  the  benchmark  interest 
rate.  See  Certain  Iron-Metal  Castings 
frt>m  India;  Final  Results  of 
Administrative  Review,  (1992  Castings 
Final),  being  simultaneously  published 
with  this  notice. 

Petitioners'  cites  to  SteeJ  and  Cooking 
Ware  are  misplaced.  In  Cooking  Ware, 
we  stated  that  the  different  rediscount 
ratios  for  export  and  domestic  loans 
results  in  the  provision  of  export 
financing  on  preferential  terms  because 
*****  commercial  banks  have  an 
incentive  to  channel  more  funds  to 
finance  those  firms'  export  transactions 
and  fewer  funds  to  finance  their 
domestic  transactions."  Cooking  Ware, 
51  FR  at  42868.  This  is  consistent  with 
our  finding  in  the  1992  Castings  Final 
that  the  higher  refinancing  ratios 
provided  on  export  loans  is  the 
mechanism  and  incentive  that  allows 
the  commercial  banks  to  extend  the 
prefierential  post-shipment  financing. 
However,  in  Cooking  Ware,  we  found 
that  the  interest  rate  on  both  export  and 
domestic  short-term  loans  provided  by 
banks  were  the  same.  Therefore,  to 
measiu^  the  preference  for  export  over 
domestic  loans,  we  compared  the  10 
percent  rate  for  short-term  exp(»t  loans 
with  a  weighted  average  of  short-term 
domestic  credit,  including  credit 
provided  outside  the  normal  banking 
system.  We  considered  this  measure  the 
b«8t  approximation  of  what  firms  would 
pay  for  export  financing  if  there  were 
not  a  preference  within  the  banking 
system  for  providing  loans  for  export 
transactions.  See  Cooking  Ware,  51  FR 
at  42868.  In  Steel,  we  found  that  the 
GOK  provided  the  steel  industry  with 
preferential  access  to  medium-  and 


long-term  credit  from  government  and 
commercial  banking  institutions.  We 
determined  that,  atMent  the  GOK's  -  '  -" 
targeting  of  specific  industries,  all 
industries  would  compete  on  an  equal 
footing  for  the  scarce  credit  available  on 
the  favorable  markets.  However,  because 
the  GOK  controlled  long-term  lending  in 
Korea  and  placed  ceilings  on  long-term 
interest  rates,  there  was  a  limited 
amount  of  capital  available,  which  . 
would  force  companies  to  resort  to  less 
favorable  markets.  Therefore,  we 
determined  that  the  three-year  corporate 
bond  yield  on  the  secondary  market  was 
the  best  approximaticm  of  the  true 
market  interest  rate  in  Korea. 

In  this  case,  we  can  measure  the . 
preference  created  by  the  export 
refinancing  using  the  difference 
between  the  interest  rates  charged  on 
export  loans  and  the  interest  rates 
charged  on  domestic  loans.  This 
approach  is  consistent  with  our 
treatment  of  export  loans  provided  by 
the  Privileged  Circtiit  Exporter  Credits 
Program  in  Carbon  Steel  Wire  Rod  fixim 
Spain:  Final  Affirmative  Countervailing 
Duty  Determination,  49  FR  19557  (May 
8, 1984).  The  use  of  an  alternative 
method  for  measuring  the  preference  is 
not  warranted  in  this  case  because  the 
interest  rates  charged  on  export  and 
domestic  loans  are  not  uniform  within 
India.  Therefore,  we  have  used  our 
standard  short-term  loan  methodology, 
as  described  in  §  355.44(3)(b)  of  the 
Proposed  Regulations,  and  have  not 
calculated  any  additional  benefit  for  the 
higher  refinancing  ratio  provided  for 
export  loans. 

Comments 

According  to  petitioners,  there  are 
miscellaneous  calculation  issu^ 
relating  to  respondents  use  of  the  export 
financing  programs  which  conceal 
benefits  under  these  programs. 
Petitioners  cite  the  RSI  and  RB. 
Agarwalla  verification  reports  for  their 
clai^that  the  "quarterly  billing" 
approach  for  pre-shipment  financing  is 
likely  to  conceal  interest  costs  that 
would  otherwise  be  countervailed. 
Petitioners  also  contend  that  the 
Department  must  subtract  all  credits 
posted  to  company  accounts  to 
determine  the  total  net  post-shipment 
interest  expense  incurred  during  the 
POR. 

Respondejpts  reject  petitionen' 
argument  tlut  the  quarterly  billing 
approach  under  the  pre-shipment 
financing  program  allows  castings 
exporters  to  conceal  interest  charges. 
According  to  respondents,  the 
Department  has  verified  the 
questionnaire  response  of  RSI,  R.B. 
Agarwalla,  and  odier  castings  exportere 


on  numerous  occasions  and  has  never 
found  that  interest  charges  were  being 
concealed  under  the  pre-shipment 
financing  program.  With  respect  to 
interest  credits,  respondents  argue  that 
petitioners  have  misimderstood  how  the 
post-shipment  financing  program  woiics 
and  that  if  the  credits  were  deducted  as 
suggested  by  {wtitioners,  the  subsidy 
would  be  overstated. 

Department's  Position 

We  disagree  with  petitioners  that  the 
quarterly  billing  mediod  or  running 
account  facility  allows  exporters  to 
conceal  interest  diarges.  Respondents 
correctly  indicate  that  the  Department's 
verificktion  of  the  pre-shipment  export 
.financing  program  in  this  and  past 
'  administrative  reviews  has  not  revealed 
that  castings  exporters  are  concealing 
interest  charges  imder  this  program.  Iq. 
the  instant  review,  for  example,  of  the 
four  companies  that  reported  utilizing 
the  running  account  facility  for  pre- 
shipment  interest  payments,  the 
Department  verified  the  acctiracy  of  the 
information  of  three  of  these,  Kajaria, 
R.B.  Agarwalla  and  RSI.  As  the 
verification  reports  for  these  companies  , 
attest,  we  traced  the  reported  interest 
payments  to  each  company's  general 
ledger,  bank  statements,  payment 
vouchers  and  financial  statements.  We 
found  that  the  companies  paid  the 
interest  actually  charged  by  the  banks 
on  these  loans  and  that  they  accurately 
reported  in  the  questionnaire  responses 
the  amoimt  of  interest  paid  to  the  bank. 

Moreover,  information  presented  at 
verification  indicates  that  the  quarterly 
billing  method  is  a  normal  banking 
practice  afforded  to  those  exportere  that 
meet  certain  criteria.  For  example,  RSI  ' 
officials  stated  at  verification  that  upon 
review  of  a  company's  creditworthiness. 
Indian  commercial  banks  may  establish 
a  line  of  credit  under  the  pre-shipment  ^ 
financing  program.  To  secure  the  loan, 
exportere  must  pledge  their  raw 
materials  and  works  in  progress  asf 
collateral.  RSI  officials  also  explained 
that  interest  is  charged  to  the  company 
'by  the  bank  on  the  last  day  of  each 
quarter,  based  on  the  outstanding 
balance  at  the  end  of  that  period.  See 
RSI  Verification  Report  at  2  (October  30. 
1995)  (public  version,  on  file  in  the 
public  file  of  the  Central  Reovds  Unit, 
Room  B-099  of  the  Department  of 
Commerce). 

With  respect  to  the  interest  credits  on 
post-shipment  export  financing,  vm 
disagree  with  petitionen.  As  we 
explained  in  the  preliminary  results^ 
under  post-shipment  financing, 
commercial  banks  discount  export  bills 
for  a  period  of  up  to  180  days.  The 
interest  amount,  calculated  at  the 
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applicable  foreign  currency  interest  rate, 
is  deducted  from  the  total  amount  of  the 
bin,  and  the  exporter's  accoimt  is 
credited  for  the  rupee  equivalent  of  the 
net  foreign  currency  amount  If  payment 
from  the  overseas  customer  is  received 
prior  to  the  due  date  of  the  loan, 
exporters  will  receive  a  credit  in  an 
amount  equal  to  the  interest  calculated 
over  the  number  of  days  early  payment 
is  made.  Therefore,  castings  exporters- 
have  appropriately  provided  post- 
shipment  interest  payments  net  of  all 
credits  received  due  to  early  payment. 
To  do  otherwise  would  overstate  the 
benefit  received  imder  this  program,  as 
the  higher  interest  payment  would  yield 
a  higher  absolute  benefit  on  those  loans 
which  were  paid  early.  Accordingly, 
these  credits  have  appropriately  been 
subtracted  by  respondent  companies. 

At  verification,  Commex  Corporation 
officials  explained  that  they  had  failed 
to  subtract  interest  credits  for  early 
payment  of  post-shipment  loans  in  their 
questionnaire  response.  Therefore,  after 
tracing  the  revised  loan  information 
throu^  the  company's  records,  and 
calculating  the  amount  of  the  credit,  we 
accepted  diese  data  showing  interest 
payments  net  of  all  credits  received. 
Post-shipment  interest  payments 
reported  by  R.B.  Agarwalla,  on  the  other 
hand,  were  already  net  of  any  credits 
received.  See  R.B.  Agarwalla 
Verification  Report  at  4  (October  30, 
1995)  (public  version,  on  file  in  the 
public  file  of  the  Central  Records  Unit, 
Room  B-099  of  the  De]>artment  of 
Commerce).  Likewise,  the  public 
version  of  Calcutta  Ferrous'  post- 
shipment  loan  sheet  indicates  that  the 
company  subtracted  all  credits  posted  to 
its  accounts  for  early  payment.  For  the 
reasons  stated  above,  we  conclude  that 
there  are  no  miscellaneous  calculation 
issues  as  claimed  by  petitioners. 

Comment  6 

Petltionere  state  that  the  Department 
improperly  failed  to  countervail  the 
value  of  Advance  Licenses,  because 
Advance  Licenses  are  export  subsidies 
and  not  equivalent  to  duty  drawback. 
According  to  petitionera.  Advance 
Licenses  constitute  a  coimtervailable 
,  subsidy  within  the  meaning  of  Item  (a) 
of  the  illustrative  List  of  E3q>ort 
Subsidies  (Illustrative  List),  which 
defines  one  type  of  export  subsidy  as 
"(tjhe  provision  by  governments  of 
direct  subsidies  to  any  firm  or  any 
industry  contingent  upon  export 
performance."  Because  Advance 
Licenses  are  issued  to  companies  based 
on  their  status  as  exportera,  and  because 
products  imported  imder  such  a  license 
are  duty-free,  petitioners  state  that  such 
licenses  provide  a  subsidy  based  on  the 


requirement  that  an  export  commitment 
be  met. 

Petitionen  further  claim  that  the 
Department  has  in  this  and  previous 
reviews  mistakenly  confused  the  nature 
of  the  Advance  License  program  with 
duty  drawback  programs.  According  to 
petitionera,  for  a  duty  drawback   - 
program  not  to  be  countervailed,  it  must 
meet  certain  conditions  outlined  in  Item 
(i)  of  the  Illustrative  List.  Item  (i) 
provides  that  "[tjhe  remission  or 
drawback  of  import  charges  [must  not 
be]  in  excess  of  those  levied  on 
imported  goods  that  are  physically 
incorporated  (making  normal  allowance 
for  waste)  in  the  exported  products." 
This  condition,  according  to  petitionera, 
has  not  been  met  with  respect  to  the 
Advance  License  program,  because  the 
Indian  government  apparmtly  has  made 
no  attempt  to  determine  wheUier  the 
amount  of  material  that  is  imported 
duty-free  under  Advance  Licenses  is  at 
least  equal  to  the  amoimt  of  pig  iron 
contained  in  exported  subject  castings, 
i.e.,  "physically  incorporated  in  the 
exported  products." 

Moreover,  petitionera  argue  that 
respondents'  ability  to  transfer  Advance 
Licenses  to  other  companies  xmder 
certain  conditions  is  further  evidence 
that  this  program  is  not  the  equivalent 
of  a  drav^ack  program,  because  the 
licenses  are  not  limited  to  use  solely  for 
the  purpose  of  importing  duty-free 
materials.  For  these  reasons,  petitionera 
state  that  the  Department  should 
countervail  in  full  the  value  of  Advance 
Licenses  received  by  respondents 
during  the  POR. 

Respondents  state  that  Advance 
Licenses  allow  importation  of  raw 
materials  duty  free  for  the  purposes  of 
producing  export  products.  They  state 
that  if  Indian  exportera  did  not  have 
Advance  Licenses,  the  exporters  would 
import  the  raw  materials,  pay  duty,  and 
then  receive  drawback  upon  export. 
Respondents  argue  that  although 
Advance  Licenses  are  slightly  different 
from  a  duty  drawback  system,  because 
they  allow  imports  duty  free  rather  than 
provide  for  remittance  of  duty  upon 
exportation,  this  does  not  make  them 
coimtervailable.  Respondents  also 
indicate  that  if  a  license  had  been 
transferred  during  the  POR,  then  it 
might  have  been  a  subsidy;  this  did  not 
occiu-,  however. 

Department's  Position 

As  we  explained  in  the  1991  review 
(see  1991  Castings  Final.  60  FR  at 
44846),  petitioners  have  only  pointed 
out  the  administrative  differences 
between  a  duty  drawback  system  and 
the  Advance  License  scheme  used  by 
Indian  exportera.  Such  administrative 


differences  can  also  be  foimd  between  a 
duty  drawback  system  and  an  export 
trade  zone  at  a  bonded  warehouse.  Each 
of  these  systems  has  the  same  frmction: 
each  exists  so  that  exportera  nuiy  import 
raw  materials  to  be  incorporated  into  an 
exported  product  without  the 
assessment  of  import  duties. 

The  purpose  of  the  Advance  License 
is  to  allow  an  importer  to  import  raw 
materials  used  in  the  production  of  an 
exported  product  without  firet  having  to 
pay  duty.  Companies  importing  under 
Advance  Licenses  are  obligate4  to 
export  the  products  made  using  the 
duty-free  imports.  Item  (i)  of  the 
Illustrative  Ust  specifies  that  the 
remission  or  drawback  of  import  duties 
levied  on  imported  goods  that  are 
physically  incorporated  into  an 
exported  product  is  not  a 
countervailable  subsidy,  if  the  remission 
or  drawback  is  not  excessive.  We 
determined  that  respondents  used 
Advance  Licenses  in  a  way  that  is 
equivalent  to  a  duty  drawback  scheme. 
That  is,  they  used  the  licenses  in  order 
to  import,  net  of  duty,  raw  materials 
which  were  physically  incorporated 
into  the  exported  products. 
Furthermore,  we  have  never  found  that 
castings  exportera  have  transferred  an 
Advance  License.  Accordingly,  our 
determination  that  the  use  of  Advance 
Licenses  is  not  countervailable  remains 
unchanged. 

Comment  7 

Petitionera  claim  that  the  Department 
has  imderestimated  the  benefit  received 
by  castings  exportera  under  the  program 
that  exempts  export  credit  fit>m  interest 
taxes.  According  to  petitionera,  certain 
companies  have  received  additional 
export  credit,  either  in  the  form  of  loans 
or  advances  from  sources  other  than 
Pre-  and  Post-Shipment  export 
financing.  In  support  of  their 
contention,  petitionera  cite  the  company 
verification  reports  and  financial 
statements  as  well  as  a  GOI  verification 
report  exhibit  that  allegedly  details  a 
range  of  export  credit  options  available 
to  castings  exportera. 

Respondents  argue  that  the 
information  cited  by  petitionera  frtnn 
both  the  questionnaire  responses  and 
verification  reports  in  no  way  indicates 
that  castings  exportera  received  tax 
exempt  export  financing  other  than  that 
provided  through  the  Pre-  and  Post- 
Shipment  lending  programs.  With 
respect  to  other  e:Q>ort  credit  options 
Usted  in  the  GOI  verification  report, 
respondents  claim  there  is  no  record 
'  evidence  showing  that  respondents 
companies  used  any  of  these  programs 
during  the  POR. 
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Department's  Position 

At  verification,  we  traced  each 
compaay's  total  interest  payments  listed 
in  the  general  ledger  to  the  financial 
statements.  We  found  no  discrepancies 
and  na  evidence  that  castings  exporters 
had  received  any  additional  export 
finanring  or  had  Utilized  other  export 
credit  options  as  cited  by  petitioners. 
See,  e.g.,  Commex  Verification  Report  at 
2  (October  30, 1995)  (public  version,  on 
file  in  the  public  file  of  the  Central 
Records  Unit,  Room  B-099  of  the 
Departmeat  of  Commerce).  With  respect 
to  the  "Unsecured  Loans"  reported  by 
RSI,  the  company  stated  at  verification 
that  these  were  "non-bank  loans 
pertaining  to  their  polymer  products 
divisicm."  We  confirmed  that  none  of 
these  were  for  exports  of  the  subject 
merchandise.  See  RSI  Verification 
Report  at  3  (October  30, 1995)  (public 
version,  on  file  in  the  public  file  of  the 
Central  Reccnxls  Unit.  Room  B-099  of 
the  E)epartment  of  Commerce). 
Moreover,  there  is  no  indication  that  the 
short-term  loans  listed  in  RSI's  February 
22, 1995,  questiotmaire  response  were 
export-related  loans.  Again,  we  traced 
all  export  financing  shown  in  RSI's 
general  ledger  to  the  company's 
financial  statements  at  verification  and 
found  no  discrepancies.  Accordingly, 
because  all  export-related  financing  has 
been  accounted  for  in  the  Department's 
calculations  for  this  program,  we 
determine  that  the  benefit  from  the 
exemption  for  exporters  from  the  tax  on 
loan  interest  has  not  been 
imderestimated.  i 

Comment  8 

Petitioners  argue  that  the  Department 
^,'4ias  improperly  failed  to  countervail 
IPRS  benefits  bestowed  on  non-sub)ect 
castings.  They  state  that  the 
Department's  failure  to  countervail  such 
subsidies  is  at  odds  with  the  language 
and  intent  of  the  countervailing  duty 
law,  which  applies  to  any  boimty  or 
grant  whether  bestowed  directly  or 
indirectly.  Petitioners  further  contend 
that  the  statute  requires  Commerce  to 
countervail  indirect  as  well  as  direct 
subsidies  because  the  benefit  reduces  a 
respondent's  costs,  regardless  of 
whether  it  is  paid  (directly)  upon  the 
export  of  subject  castings  or  (indirectly) 
upon  the  export  of  non-subject  castings. 
In  either  event,  petitioners  claim,  the 
company's  costs  are  equally  reduced, 
thereby  conferring  the  countervailable 
benefit  In  support  of  their  contention, 
petitioners  dte  19  U.S.C.  1303(a)(1)  and 
Annco,  Inc.  v.  United  States,  733  F. 
Supp.  514  (Ct.  Int'l  Trade)  (1990). 
Petitioners  further  assert  that  the  URAA 
makes  clear  that  U.S.  law  continues  to 


countervail  benefits  that  are  conferred, 
regardless  of  "whether  the  subsidy  is 
provided  directly  or  indirectly  on  the 
manufacture,  induction,  or  exp<»t  of 
merchandise." 

Petitioners  further  contend  that 
castings  exporters  can  easily  avoid 
paying  countervailable  duties  by  making 
no  claims  for  IPRS  payments  on  the 
subject  castings,  but  linking  their  claims 
on  non-subject  castings.  This  is        ,. 
possible,  according  to  petitioners,    '     * 
because  eligibility  for  D'RS  payments  is 
based  on  the  use  of  domestic  pig  iron, 
and  pig  iron  is  fungible. 

Reispondents  state  that  petitioners 
have  misapplied  the  term  "indirectly." 
They  state  that  IPRS  payments  are  not 
"indirectly"  paid  on  subject  castings 
merely  because  they  are  paid  to  the 
same  producer.  Respondents  argue  that 
there  is  no  benefit — either  direct  or 
indirect — to  the  subject  merchandise 
when  benefits  are  paid  on  other 
products.  Respondents  state  that 
petitioners  are  making  the  "money  is 
fungible"  argument  which  has  never 
been  accepted  by  the  Department  They 
state  the  Department  should  not  accept 
this  argument  now. 

Respondents  also  object  to  petitioners' 
contention  that  respondents  are 
circumventing  the  coimtervailing  duty 
law  by  linking  their  claims  to  e]q>orts  of 
non-subject  castings.  According  to 
respondents,  petitioners  provide  no 
evidence  in  support  of  their  assertions. 
In  fact,  the  GOI  and  respondent 
companies  have  been  verified  numerous 
times,  and  the  Department  has  never 
found  any  indication  that  claims  for 
IPRS  were  paid  on  non-subject  castings 
in  a  way  that  ditnmivents  the 
countervailing  duty  law,  as  claimed  by 
petitioners. 

Department's  Position 

As  we  stated  in  the  1992  Castings 
Final  and  the  1991  Castings  Final, 
petitioners  have  misinterpreted  the  term 
"indirect  subsidy."  According  to 
petitioners,  a  reimbursement  of  costs 
incurred  in  the  manufacture  of  product 
B  may  provide  an  indirect  subsidy  upon 
the  manufacture  of  product  A.  As  such, 
petitioners  argue  that  grants  tied  to  the 
production  or  ^tport  of  product  B, 
should  also  be  countervailed  as  a  benefit 
upon  the  production  or  export  of 
product  A.  This  is  clearly  at  odds  with 
established  Department  practice  with 
respect  to  the  treatment  of  subsidies, 
including  indirect  subsidies.  The  term 
"indirect  subsidies"  as  used  by  the 
I>epartment  refers  to  the  maimer  of 
dehvery  of  the  benefit  which  is 
conferred  upon  the  merchandise  subject 
to  an  investigation  or  review.  This  is  the 
point  the  court  was  making  in  Armco 


where  it  was  concerned  that  subsidies 
not  escape  being  coimtervailed  because 
of  certain  parent/subsidiary 
relationships.  The  interpretation 
proposed  by  petitioners,  that  a  benefit 
tied  to  one  type  of  product  also  provides 
an  indirect  subsidy  to  another  product, 
is  not  within  the  purview  or  intent  of 
the  statutory  language  under  section 
771(5)(B)(U). 

The  Department's  practice  with 
respect  to  this  issue  is  spelled  out  in  our 
Proposed  Regulations.  "These  state  that 
for  countervailable  benefits  found  to  be 
"tied  to  the  production  or  sale  of  a 
particular  product  or  products,  the 
Secretary  will  allocate  the  benefit  solely 
to  that  product  or  products.  If  the 
Secretary  determines  that  a 
coimtervailable  benefit  is  tied  to  a 
product  other  than  the  merchandise,  the 
Secretary  will  not  find  a  coimtervailable 
subsidy  on  the  merchandise."  Section 
355.47(a)  of  the  Proposed  Regulations. 
Tying  benefits  to  specific  products  is 
established  Department  practice  in  the 
administration  of  the  countervailing 
duty  law.  See,  e.g..  Industrial 
Nitrocellulose  from  France,  52  FR  833 
(January  9,  1987);  Apparel  from 
Thailand.  50  FR  9818  (March  12. 1985); 
and  Extruded  Rubber  Thread  from 
Malaysia,  60  FR  17515  (April  9, 1995). 
Moreover,  we  find  no  merit  in 
petitioners'  claim  that  castings  exporters 
can  avoid  paying  countervailing  duties 
by  shifting  their  claims  for  IPRS 
payments  &t>m  subject  to  non-subject 
castings.  When  claims  are  filed  for  IPRS 
payments,  the  amount  of  the  rebate 
determined  by  the  GOI  is  based  on  the 
contention  that  100  percent  of  the 
material  used  in  the  production  of  the 
exported  good  is  domestic  pig  iron.  This 
being  the  case,  it  is  impossible  to  shift 
the  claims  from  subject  to  non-subject 
merchandise  because  the  IPRS 
payments  are  based  upon  100  percent 
use  of  domestic  pig  iron  regardless  of 
the  actual  content  of  domestic  pig  iron, 
imported  pig  iron,  or  scrap  used  in  the 
production  of  the  exported  good. 

Comment  9 

According  to  petitioners,  the 
Department  should  countervail  benefits 
provided  to  castings  exporters  under 
numerous  programs  found  during  the 
course  of  this  proceeding.  Qting  the 
GOI  verification  report,  petitioners 
claim  that  the  Duty  Drawback  Scheme 
(DDS)  appears  to  be  identical  to  the 
Cash  Compensatory  Support  Scheme 
that  the  Department  found 
countervailable  in  prior  reviews.  Given 
these  similarities,  petitioners  state, 
respondents  must  prove  that  the 
drawback  under  tMs  prog]^am  is  not 
excessive.  According  to  petitioners,  the 


federal  Register  /  Vol.  61,  No.  236  /  Friday,  December  6,  1996  /  Notices 


e4«83 


record  does  not  establish  that  the 
allowable  rebate  for  castings  exporters  is 
less  than  the  applicable  excise  rates. 
Accordingly,  the  Department  should 
calculate  a  benefit  for  this  program. 

Petitioners  further  note  that  Commex 
Corporation  and  the  GOI  have  not 
provided  sufficient  information  to  show 
that  Commex's  Export  Development 
Rebate  Reserve  should  not  be 
countervailed.  Therefore,  petitioners  ' 
contend,  the  Department  ^ould 
calculate  a  subsidy  benefit  for  this 
program  by  dividing  the  amoimt  listed 
in  the  financial  statements  by  the 
company's  total  exports.  If  the 
Department  decides  not  to  coimtervail 
the  export  reserve,  it  should  determine 
what  it  will  do  with  this  reserve  if  it  is 
"used"  in  the  future. 

Finally,  petitioners  note  fit>m  RSI's 
verification  report  that  the  company's 
financial  statement  refers  to  a  EJieferred 
Export  Market  Development 
Expenditure  and  that  respondents  have 
not  explained  whether  these 
expenditures  are  part  of  a  GOI  program. 
Lacking  information  to  show 
affirmatively  that  this  amount  should 
not  be  countervailed,  petitioners  assert 
that  the  Department  should  calculate  a 
benefit  for  this  program.  If  the 
Department  decides  not  to  countervail 
the  export  reserve,  it  should  determine 
what  it  will  do  with  this  reserve  if  it  is 
"used"  in  the  future. 

With  respect  to  the  DDS,  respondents 
argue  that  the  Department  long  ago 
determined  that  this  was  not  a  subsidy. 
In  support  of  their  argument, 
respondents  cite  the  Department's 
August  20, 1980,  final  countervailing 
duty  determination.  Respondents  also 
claim  that  irrespective  of  whether 
Commex's  Export  Development  Rebate 
Reserve  was  a  subsidy,  petitioners 
acknowledge  that  it  was  not  used  during 
the  POR  and,  therefore,  cannot  be 
countervailed  during  the  review  period. 
Respondents  make  the  same  argument 
concerning  RSI's  Deferred  Export 
Market  Development  Expenditure.  In 
any  case,  the  Etepartment  noted  in  RSI's 
verification  report  that  the  deferred 
expenditiue  was  not  related  to  subject 
castings,  and,  as  such,  cannot  be  a 
subsidy  benefiting  castings  exported  to 
the  United  States. 

Department's  Position 

We  disagree  with  petitioners  that 
there  are  additional  programs  that 
should  be  coiintervailed  during  this 
proceeding.  First,  with  respect  to  the 
DD^,  we  noted  in  our  May  14, 1996, 
Memorandum  to  the  File  Re:  Duty 
Drawback  of  Excise  Taxes  Program 
(public  document  on  file  in  the  pubUc 
file  of  the  Central  Records  Unit,  Room 


8-099  of  the  Department  of  Commerce) 
that  this  program  had  been  examined 
during  the  investigation.  At  that  time, 
we  found  that  the  rebate  of  excise  taxes 
on  domestically  sourced  pig  and  scrap 
iron  consumed  in  the  production  of 
exported  goods  was  non-excessive,  and, 
therefore;  did  not  confer  countervailable 
benefits.  During  the  verification  of  the 
questionnaire  responses  for  this 
administrative  review,  we  again  found 
that  the  duty  drawlrack  claimed  for 
excise  taxes  paid  on  domestically 
sourced  pig  iron  was  not  excessive.  See 
e.g.,  Conunex  Corporation  Verification 
Report  at  3-4  (October  30. 1995)  (public 
version  on  file  in  the  public  file  of  the 
Central  Records  Unit,  Room  B-099  of 
the  Department  of  Commerce). 
Therefore,  our  original  determination 
for  this  program  has  not  changed. 

With  respect  to  the  Export 
Development  Rebate  Reserve  and  the 
Deferred  Export  Market  Development 
Expenditure,  we  verified  that  these  were 
not  used  during  this  POR  and, 
"accordingly,  cannot  be  coiuitervailed. 
See,  e.g.,  RSI  Verification  Report  at  4 
(October  30. 1995),  and  Commex 
Corporation  Verification  Report  at  4 
(October  30, 1995)  (pubUc  versions  on 
file  in  the  public  file  of  the  Central 
Records  Unit,  Room  B-099  of  the 

Department  of  Commerce). 

* 
Comment  10 

According  to  respondents,  the 
Department  incorrectly  found  that  sales 
of  import  licenses  by  Kejriwal  during 
the  POR  conferred  countervailable 
benefits  on  exports  of  subject  castings. 
Respondents'  claim  that  Kejriwal's 
August  14, 1995,  supplemental 
questionnaire  response  clearly  indicates 
that  the  Ucenses  sold  by  the  company 
during  the  POR  were  earned  on  sales 
other  than  exports  of  the  subject 
merchandise  to  the  United  States. 
Respondents  argue  that  in  the  absence 
of  verification  of  the  company  or  other 
record  evidence  demonstrating  that  the 
licenses  were  tied  to  subject  castings, 
the  Department  should  not  consider 
these  licenses  to  have  benefited 
Kejriwal 's  exports  of  the  subject 
merchandise  to  the  United  States. 

Petitioners  argue  the  respondents' 
claim  should  be  rejected  because  the 
record  does  not  demonstrate  that  the 
Ucenses  sold  by  Kejriwal  during  the 
POR  were  received  only  in  connection 
with  non-subject  merchandise. 
According  to  petitioners,  respondents" 
argument  that  these  Ucenses  are  tied  to 
non-subject  castings  rests  upon 
Kejriwal 's  ambiguous  statement  in  its 
supplemental  questionnaire  response 
that  "[t]he  Ucenses  sold  *  *  *  was  [sic] 
obtained  on  total  exports  less  exports  of 


subject  merchandise  to  the  U.S.A." 
Petitioners  claim  that  this  statement  is 
not  only  unsupported  by  record 
evidence  but  contradicts  other  evidence. 
In  its  original  questionnaire  response, 
Kejriwal  stated  that  the  Ucenses  sold 
dtiring  the  POR  were  Special 
Replenishment  and  Additional 
Licenses.  The  Department  foimd  in  its 
preliminary  determination  of  this 
administrative  review  that  receipt  of 
Special  and  Additional  Licenses  is 
based  on  a  company's  overall  export 
performance  and  that  these  licenses 
cannot  be  tied  to  specific  export 
shipments.  Accordingly,  respondents' 
claim  that  these  Ucenses  were  tied  to 
exports  other  than  subject  castings  is 
inconsistent  with  the  stated  purpose  of 
these  Ucenses.  Therefore,  petitionere 
contend  that  record  evidence  fully 
support  the  Department's  determination 
to  countervail  the  Ucenses  sold  by 
Kejriwal  dimng  the  POR. 

Department's  Position 

We  disagree  with  respondents.  In  this 
and  past  administrative  reviews  of  this 
order,  we  found  that  receipt  of 
Additional  and  Special  Licenses  was 
based  on  a  company's  export 
performance  for  all  exports  and  that 
these  Ucenses  could  not  be  tied  to 
specific  sales.  See.  e.g.,  1991  Castings 
Final,  60  FR  at  44843.  Where  a  benefit 
is  not  tied  to  a  particular  product,  it  is 
the  Department's  practice  to  aUocate  the 
benefit  to  all  products  exported  by  a 
firm  where  the  benefit  received  is 
pursuant  to  an  export  program.  See 
§  355.47(c)  of  the  Proposed  .Regulations. 
Accordingly,  where  we  have  foimd  that 
castings  exporters  sold  Ucenses  that 
could  not  be  tied  to  specific  sales,  we 
determined  that  the  sale  benefited  the 
company's  entire  export  sales.  During 
this  administrative  review,  we  verified 
that  Additional  ahd  Special  Licenses 
could  be  received  only  on  the  basis  of 
a  company's  total  export  performance. 
Therefore,  Kejriwal's  statement  that 
"(tlhe  Ucenses  sold  *  *  *  was  [sic] 
obtained  on  total  exports  less  exports  of 
subject  merchandise  to  the  U.S.A.," 
does  not  constitute  sufficient  new 
evidence  to  overturn  our  earUer  finding. 
Moreover,  the  mere  fact  that  a  company 
may  choose  not  to  include  exports  to  the 
United  States  in  applying  for  a  Ucense 
does  not  in  any  way  demonstrate  that 
the  sale  of  such  Ucenses  cannot  t)enefit 
exports  to  the  United  States.  See,  e.g., 
Ej^ruded  Rubber  Thread  firom  Malaysia; 
Final  Results  of  Countervailing  Duty 
Administrative  Review,  61  FR  55272, 
55276  (October  25,  1996).  Therefore,  our 
determination  that  the  sale  of  these 
Ucenses  benefits  Kajaria's  total  export 
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sales,  including  the  subject 
merchandise,  remains  imchanged. 

Conunent 1 1 

Respondents  contest  the  Department's 
use  of  a  rupee-loan  interest  rate, 
adjusted  for  exchange  rate  changes,  as 
the  benchmark  to  cakuJate  the  benefit 
on  PSCFC  loans.  According  to 
respondents,  this  is  inconsistmt  with 
item  (k)  of  the  "Illustrative  List  of 
Export  Subsidies,"  annexed  to  the 
GATT  Subsidies  Code.  Item  (k)  provides 
that  an  "export  credit"  is  a  subsidy  only 
if  those  credits  are  granted  by 
governments  at  interest  rates  below  the 
cost  of  funds  to  the  government. 
Because  the  Indian  commercial  banks 
providing  PSCFC  loans  could 
themselves  borrow  at  LIBOR-linked 
rates,  the  appropriate  benchmark, 
respondents  claim,  is  a  LIBOR-linked 
interest  rate.  Accordingly,  PSCFC  loans 
should  not  be  considered  beneficial  to 
the  extent  that  they  are  provided  at  rates 
below  the  appropriate  beachmark.  i.e., 
(he  rate  at  which  Indian  commercial 
banks  could  borrow  U.S.  dollars. 

According  to  i>etltloners,  the 
Department  has  consistently  rejected  the 
"coet-to-govenunent"  methodology  of 
item  (k),  because  that  approach  does  not 
adequately  capture  the  benefits 
provided  under  short-term  financing 
programs.  In  support  of  their  argiunent, 
petitioners  cite  the  Department's 
determinations  in  Extruded  Rubber 
Thread  from  Malaysia;  Final  Results  of 
Countervailing  Duty  Administrative 
Review.  60  FR  17515, 17S17  (1995)  and 
Certain  Textile  Mill  Products  from 
Mexico;  Final' Results  of  Countervailing 
Duty  Administrative  Review,  56  FR 
12175. 12177  (1991).  Petitioners  also 
cite  the  1989  final  results  of  Certain 
Textile  Mill  Products  fit>m  Mexico,  in 
which  the  Department  stated: 

When  we  have  cited  theHliistrative  List  as 
a  source  £ar  benchmarks  to  identify  and 
measure  export  subsidies,  those  benchmarks 
have  been  consistent  with  our  long-standing 
practice  of  using  commercial  benchmarks  to 
measure  the  benefit  to  recipient  of  a  subsidy 
program.  The  cost-to-govemment  standard  in 
item  (k)  of  the  Illustrative  List  does  not  fully 
capture  the  benefits  provided  to  recipients  of 
FOMEX  financing.  Therefore,  we  msut  [sic] 
use  a  conunennal  benchmark  to  calculate  the 
benefit  from  a  subsidy,  consistent  with  the 
full  definition  of  "subsidy"  in  the  statute. 

See  54  FR  36841,  36843  (1989). 
According  to  petitioners,  the 
Department's  repudiation  of  the  "cost- 
to-govemment"  standard  contemplated 
in  item  (k)  was  upheld  and  restated  in 
the  Statement  of  Administrative  Action: 
Agreement  on  Subsidies  and 
Countervailing  Measures,  H.  Doc.  No. 
316. 103d  Cong.,  2d  Sess.  (1994).  For 


these  reasons,  the  Department  shoidd 
reject  respondents'  argiunent  and  adopt 
as  a  bencnmaik  a  non-preferential 
interest  rate  based  on  tne 
"predominant"  form  of  short-term 
finanHng  in  India. 

Department's  Position 

We  disagree  with  respondents  that  the 
Department  should  use  a  LIBOR-linked 
interest  rate  as  an  appropriate 
benchmark  for  the  PSCFC  program.  In 
determining  whether  a  short-term 
export  loan  is  preferential  and  confers 
countervailable  benefits,  the 
Department's  practice  has  been  to 
compare  the  amount  of  interest  paid  by 
a  company  for  the  loan  with  the  amount 
the  firm  would  have  paid  on  a 
benchmark  loan.  In  the  case  of  short- 
term  finnnring,  the  Department  is     . . 
instructed  to  use  as  a  benchmaric 

*  *  *  the  average  interest  rate  for  an 
alternative  source  of  short-term  financing  in 
the  country  in  question.  In  determining  this 
benchmark,  the  Secretary  normally  will  rely 
upon  the  predominant  source  of  short-term 
financing  in  the  country  in  question. 
See  §  355.44(b)(3)(i)  of  the  Proposed 
Regulations,  54  FR  at  23380  (emphasis 
added).  In  the  preamble  to  the  Proposed 
Begulations,  we  explained  that  "the 
purpose  of  the  comparison  is  to 
determine  what  a  firm's  cost  of  money 
would  be  absent  the  allegedly 
countervailable  government  loan."  54 
FR  at  23369. 

In  this  case,  we  have  determined  that 
the  predominant  source  of  short-term 
financing  in  India  is  financing  for  the 
SSI  sector  at  interest  rates  defined  by 
the  RBI.  See,  e.g.,  1991  Castings  Final, 
60  FR  44843.  We  also  found  that  PSCFC 
loans  are  limited  only  to  exporters,  and 
only  exporters  have  access  to  LIBOR- 
linked  interest.  Therefore,  as  explained 
in  §  355.44(b)(1)  of  the  Proposed 
Regulations,  because  the  amoimt  paid 
by  exporters  on  PSCFC  loans  is  less  than 
what  a  firm  would  pay  for  benchmark 
loans,  we  determined  that  PSCFC  loans 
confer  coimtervailable  benefits.  Because 
we  foxmd  that  PSCFC  loans  are  limited 
to  exporters  and  that  non-exporters  do 
not  have  access  to  these  low-cost 
financing  rates.  LIBOR-linked  interest 
rates  clearly  do  not  represent  the 
predominant  soiut:e  of  short-term 
financing  in  India.  The  fact  that      >-. 
commercial  banks  may  borrow  at 
LIBOR-linked  rates  is,  therefore, 
irrelevant  to  our  finding. 

Furthermore,  petitioners  correctly 
note  that  the  Department  has  < 

consistently  rejected  the  "cost-to- 
govemment"  standard  of  item  (k)  of  the 
Illustrative  List,  which  respondents  cite 
in  support  of  their  argument  that  the 
appropriate  benchmark  for  PSCFC  loans 


should  be  a  LIBOR  linked  interest  rate. 
The  cost-to-govemment  standard 
contemplated  in  item  (k)  does  not  limit 
the  United  States  in  applying  its  own 
national  countervailing  duty  law  to 
determine  the  countervailability  of 
benefits  on  goods  exported  bxun  India. 
See,  e.g.,  Porcelain-on-Steel 
Co<ddngware  From  Mexico;  Final 
Results  of  Couintervailing  Duty 
Administrative  Review,  57  FR  562 
(January  7. 1992).  Therefore,  in 
compliance  with  the  U.S.  countervailing 
duty  law  and  the  Department's  past 
practice,  we  will  continue  to  use  as  a 
benchmark  the  "predominant"  source  of 
short-term  financing  in  India  to 
determine  whether  PSCFC  loans  confer 
countervailable  benefits  upon  exports  of 
the  subject  merchandise  to  the  United 
States. 

Covttinent  12 

According  to  respondents,  the 
Department  correctly  adjusted  the 
discounted  benchmark  interest  rate  for 
exchange  rate  changes.  Respondents 
claim,  however,  that  this  adjustment  is 
erroneous  when  it  increases  the 
benchmark,  because  the  benchmark 
interest  rates  cannot  be  higher  than  the 
rate  at  which  exporters  could  otherwise 
have  borrowed. 

Petitioners  contend  that  respondents 
fell  to  understand  that  the  discoimted 
benchmark  could  only  be  capped  if 
PSCFC  loans  were  denominated  in 
rupees.  However,  the  adjustment  was 
made  because  these  loans  were  dollar 
denominated.  Accordingly,  the 
Department  correctly  determined  that 
on  dollar  terms  the  appropriate 
benchmark  on  these  foreign  currency 
loans  did  not  equal  the  non-adjusted 
benchmark. 

Department's  Position 

Respondents'  assertion  that  the 
benchmark  rate  for  PSCFC  loans  should 
be  capped  is  incorrect.  The  discounted 
benchmark  interest  rate  reflects  the 
predominant  source  of  short-term  rupee 
financing  in  India.  As  we  explained  in 
the  preliminary  results,  we  have 
adjusted  this  benchmark  because  we 
were  unable  to  find  a  foreign  currency 
interest  rate  to  use  as  a  benchmark. 
Accordingly,  we  adjusted  the 
benchmark  for  changes  in  the  rupee/ 
dollar  exchange  rate,  thereby  converting 
the  rupee  benchmark  into  a  foreign 
currency  benchmark.  See  1993  Castings 
Prelim,  61  FR  at  25625.  If  the 
benchmark  increased  beyond  the  rupee 
rate,  that  merely  reflected  the  effect  o{ 
currency  movements  on  the  interest  rate 
and  the  exporter's  alternative  cost  of 
borrowing.  Accordingly,  the  benchmaiic 
should  not  be  capped  at  the  rupee  rate 
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because  the  rupee  interest  rate  was  not 
the  exporter's  alternative  cost  of 
borrowing.  Therefore,  our  determination 
in  the  preliminary  results  remains 
unchanged. 

-J.  -?     . 
Comment  13  1    -   " 

According  to  respondents,  for 
purposes  of  Section  80HHC,  earnings 
from  the  sale  of  licenses  are  considered 
export  income  which  may  be  deducted 
from  taxable  income  to  determine  the 
tax  payable  by  the  exporter.  Therefore, 
because  proceeds  from  the  sale  of 
licenses  are  also  part  of  the  deductions 
imder  Section  80HHC,  to  countOTvail 
this  revenue  and  the  deduction  results 
in  double  counting  the  subsidy  from  the 
sale  of  Ucenses.  Respondents  also 
contend  that  the  Department  is  double 
counting  the  subsidy  from  the  export 
finwnring  programs.  The  finanring 

programs  reduce  the  companies' 
expenses  in  financing  exports,  which  in 
turn  increases  profits  on  export  sales. 
Because  the  80HHC  deduction  increases 
as  export  profits  increase,  the  financing 
programs  increase  the  80HHC 
deduction.  Therefore,  respondents 
argue,  coimtervailing  the  financing 
programs  and  the  80HHC  deduction 
means  the  benefit  to  the  exporter  is 
countervailed  twice. 

In  the  1991  final  results  of  this  case, 
the  Department  argued  that  adjusting 
the  benefit  from  80HHC  for  other 
subsidies  is  not  a  permissible  ofket 
under  section  771(6)  of  the  Act.  Under 
section  771(6),  deductions  are  allowed 
because  they  represent  actual  costs  to 
the  exporter  which  lessen  the  benefit  on 
the  subsidy  to  the  exporter. 
Respondents  claim  that  section  771(6)  of 
the  Act  is  irrelevant  to  this  issue, 
because  it  does  not  deal  with  the 
potential  double  counting  of  subsidies. 
With  respect  to  the  Department's  policy 
to  disregard  the  secondary  tax  effects  of 
countervailable  subsidies,  respondents 
assert  that  this  is  also  irrelevant  in  this 
case.  According  to  respondents,  the 
issue  is  whether  the  same  subsidy  is 
being  coimtervailed  twice  (once  because 
it  provides  a  direct  countervailable 
benefit  and  once  because  it  makes  up 
part  of  a  tax  deduction],  and  not 
whether  the  "after  tax  benefit"  is 
somehow  less  than  the  nominal  benefit. 

According  to  petitioners,  respondents' 
argiunent  that  the  interest  saved  under 
the  export  financing  programs  and  the 
proceeds  frtun  license  sales  are  included 
in  the  Section  80HHC  deduction  is  not 
supported  by  any  record  information. 
Respondents  also  offer  no  support  for 
their  claim  that  these  programs  increase 
the  exporter's  profits.  Petitioners  state 
that  respondents  err  in  equating 
revenues  with  profits,  because  profit  is 


reached  only  at  the  point  that  revenues 
exceed  costs.  Respondents  have  not 
identified  any  record  information 
indicating  that  castings  exporters' 
receipt  of  concessional  financing 
'^directly  results  in  their  revenues 
exceeding  costs. 

MOTeover,  petitioners  argue  that  even 
if  countervailii^  proceeds  from  the  sale 
of  licenses  and  concessional  export 
credit  had  some  effect  on  the  amoimt  of 
the  Section  80HHC  deduction,  it  would 
not  be  an  allowable  offset  under  the 
coimtervailing  duty  law.  Also,  because 
these  efiiects  would  be  secondary,  they 
would  not  be  permissible.  Therefore,  the 
Department  should  use  the  same 
methodology  for  calculating  the  benefit 
from  these  programs  as  it  used  in  its 
analysis  for  the  preliminary  results  of 
review. 

Department's  Position 

Contrary  to  respondents'  arguments, 
the  same  subsidy  is  not  being 
countervailed  twice.  The  80HHC 
income  tax  exemption  is  a  separate  and* 
distinct  subsidy  from  the  pre-  and  post- 
shipment  export  financing  subsidy  and 
the  sale  of  import  Ucenses  subsidy.  The 
pre-  and  post-shipment  financing 
programs  permit  exporters  to  obtain 
short-term  loans  at  preferential  rates. 
The  benefit  from  that  program  is  the 
difference  between  the  amoimt  of 
interest  the  respondents  actually  pay 
and  the  amount  of  interest  they  woiild 
have  to  pay  on  the  market.  The  interest 
enters  the  accounts  as  an  expense  or 
cost,  just  like  hundreds  of  other 
expenses.  There  is  no  way  to  determine 
what  effect  a  reduced  interest  expense 
has  on  a  company's  profits  because 
there  are  so  many  variables  (not  just 
countervailable  subsidies)  that  enter 
into,  and  affect,  a  company's  costs.  In 
order  to  consider  the  effect  that  such 
reduced  interest  expense  would  have  on 
profits,  all  of  the  other  variables  that 
affect  profits  (all  other  revenues  and 
expenses)  would  have  to  be  isolated. 

Similarly,  the  revenue  from  the  sale  of 
import  licenses  is  considered  to  be  a 
grant  to  the  company,  and  that  grant 
constitutes  the  benefit.  The  revenue  a 
company  receives  from  the  sale  of  the 
licenses  may  enter  the  accoimts  as 
income,  or  it  may  enter  the  accounts  as 
a  reduction  in  costs.  Because  all  the 
income  and  expenses  from  all  sources 
enters  into  the  calculation  of  a 
company's  profit  (or  loss),  there  is  no 
way  to  determine  what  effect  the 
countervailable  grant  has  on  a 
company's  profit. 

Respondents  suggest  that  the 
Department  attempt  to  isolate  the  effect 
of  the  coimtervailable  grants  and  loans 
on  the  company's  profits  and,  once  that 


effect  is  determined,  alter  die 
measurement  of  the  benefit  of  the 
80HHC  program  to  reflect  the  effect  of 
the  coimtervailable  grants  and  loans.  As 
stated  in  the  Proposed  Regulations 
under  section  355.46(b),  mis  is 
something  the  Department  does  not  do; 
"In  calculating  the  amount  of 
countervailable  benefit,  the  Secretary 
will  ignore  the  secondary  tax 
consequences  of  the  benefit."  To  factor 
in  the  effiect  of  other  subsidies  on  the 
calculation  of  the  benefit  fit>m  a 
separate  subsidy  undennines  the 
principle  that  we  do  not,  and  are  not 
required  to,  consider  the  effects  of 
subsidies  on  a  company's  profits  or 
financial  performance. 

In  all  of  the  cases  where  we  have 
actually  examined  both  grant  and  loan 
programs,  as  well  as  income  tax 
programs  (either  exemptions  or 
reductions),  this  principle  has  been 
applied  even  though  it  nas  not  been 
expressly  discussed.  For  example,  in  the 
Final  Affirmative  Countervailing  Duty 
Determinations:  Certain  Steel  Products 
From  Belgium,  58  PR  37273  (July  29, 
1993),  the  Department  found  ca^  grants . 
and  interest  subsidies  under  the 
Economic  Expansion  Law  of  1970  to 
constitute  countervailable  subsidies.  58 
FR  at  37275-37276.  At  the  same  time, 
the  Belgian  government  exempted  from 
corporate  income  tax  grants  received 
under  the  same  1970  Law.  58  FR  at 
37283.  The  Department  found  the 
exemption  of  those  grants  from  income 
tax  liability  to  be  a  countervailable 
subsidy.  Id.  Significantly,  it  did  not 
examine  the  tax  consequences  of  the  tax 
exemption  of  the  grants.  See  also  Final 
Affirmative  Countervailing  Duty 
Determination:  Certain  Pasta  From 
Turkey,  61  FR  30366  (June  14. 1996), 
and  Final  i^ffirmative  Countervailing 
Duty  Determination  and  Countervailing 
Duty  Order,  Extruded  Rubber  Thread 
From  Malaysia,  57  FR  38472  (Aug.  25, 
1992). 

in  this  case,  because  all  companies'. ' 
profits  are  taxable  at  the  corporate  tax 
rate,  an  exemption  of  payment  of  the 
corporate  tax  for  specific  enterprises  or 
industries  constitutes  a  countervailable 
subsidy.  The  amount  of  the  benefit  is 
equal  to  the  amount  of  the  exemption. 
The  countervailable  grant  may  or  may 
not  have  contributed  to  the  taxable 
profits,  but  the  grant  does  not  change 
the  amoimt  of  the  exemption  that  the 
government  provided,  and 
countervailing  the  tax  exemption  does 
not  overcountervail  the  grant. 

Respondents  claim  that  they  are  not 
asking  us  to  consider  the  secondary  tax 
consequences  of  subsidies — ^yet  they  are 
asking  us  to  consider  the  effiect  of  the 
grant  and  loan  subsidies  in  the 
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valuation  of  the  tax  subsidy.  As  stated 
above,  we  do  not  adjust  the  cakrulation 
of  the  subsidy  to  take  into  consideration 
the  effect  of  another  subsidy.  This 
wouid  be  akin  to  an  offset,  and  the  only 
pennissible  ofiisets  to  a  coi&tervailable 
subsidy  are  those  provided  under 
section  771(6)  of  the  Act.  Such  offsets 
include  application  foes  paid  to  attain 
the  subsidy,  losses  in  the  value  of  the 
subsidy  residting  bom  defened  receipt 
imposed  by  the  government,  and  export 
taxes  specifically  intended  to  o^et  the 
subsidy  received.  Adjustments  which 
do  not  strictly  fit  the  descriptions  under 
section  771(6)  are  disallowed.  (See,  e.g.. 
Final  AfBrmative  Countervailing  Duty 
Determination  and  Countervailing  Duty 
Order:  Extruded  Rubber  Thread  from 
Malaysia  57  FR  38472  (Augiist  25. 
1992).) 

h  is  clear  that  the  80  HHC  ptogram  is 
an  export  subsidy;  it  provides  a  tax 
exemption  to  exporters  that  other 
companies  in  the  economy  do  not 
receive.  This  is  not  a  secondary 
consequence  of  a  grant  or  loan  program. 
Rather  it  is  the  primary  consequence  of 
a  particular  government  program 
designed  to  benefit  exporters.  )ust  as  we 
do  not  consider  the  effect  of  the 
standard  tax  regime  on  the  amount  of 
the  grant  to  be  countervailed,  we  do  not 
consider  the  effect  of  other  subsidy 
programs  on  the  amount  of  tax 
exemption  to  be  countervailed. 
Accordingly,  we  continue  to  find  these 
programs  to  be  separate  and  distinct 
subsidies  and  to  find  that  no  adjustment 
to  the  calculation  of  the  subsidy  for  any 
of  the  programs  is  necessary. 

Comment  14 

According  to  respondents,  each  type 
of  paj^ent  received  under  the  IPRS, 
CCS.  the  sales  of  licenses,  and  another 
program  involving  duty  draifrback,  is 
considered  export  income  and  is. 
therefore,  deducted  from  taxable  income 
under  80flHC.  Accordingly,  because 
revenues  from  the  CCS.  IPRS,  duty    ~ 
drawback,  and  sales  of  licenses  are  not 
related  to,  and  were  not  earned  on 
exports  of  subject  castings  to  the  United 
States,  they  should  not  be  included  in 
the  calculation  of  80HHC  benefits. 
Respondents  claim  they  are  not 
suggesting  that  the  Department  offset 
the  80HHC  subsidy,  which  would  be 
impermissible  imder  section  771(6)  of 
the  Act;  nor  are  they  asking  the 
Department  to  disregard  secondary  tax 
effects.  Rather,  respondents  maintain 
that  because  the  income  does  not  relate 
to  subject  castings  at  all.  the  unpaid  tax 
on  this  income  cannot  be  a  subsidy 
benefitting  the  subject  merchandise. 

Petitioners  assert  that  the  Department 
properly  countervailed  the  benefits 


received  under  the  80HHC  program, 
because  it  provides  a  subsidy  associated 
with  the  export  of  all  goods  and 
merchandise.  Petitioners  further  state 
that  no  new  information  has  been 
provided  in  this  review  to  suggest  that   ' 
the  Department  should  modify  its 
method  for  calculating  the  benefit  under 
this  program.  Accordingly,  the 
Department's  final  determination"*" 
should  continue  to  fully  countervail 
80HHC  benefits. 

Department's  Position 

We  disagree  with  respondents'    -f 
assertion  that  we  incorrectly  calculated 
the  benefit  provided  under  the  80HHC 
program.  In  the  case  of  programs  where 
benefits  are  not  tied  to  the  production 
or  sale  of  a  particular  product  or 
products,  it  is  our  practioe  to  allocate 
the  benefit  to  all  products  produced  by 
the  firm.  See  e.g.,  Final  Affirmative 
Coimtervailing  Duty  Determination: 
Certain  Pasta  ("Pasta")  from  Turkey.  61 
FR  30366,  30370  {June  14, 1996). 
Because  the  80HHC  program  is  an 
export  subsidy,  we  appropriately 
allocated  the  benefit  over  total  exports. 
We  have  used  this  methodology  to 
calculate  benefits  from  the  80HHC 
program  in  previous  reviews  of  this 
order.  See  e.g..  1991  Final  Results,  and 
our  response  to  comment  13,  above. 

Comment  IS  i^  v> 

Respondents  argue  that  the 
Exemption  of  Export  Credit  from  '  -  -  ^ 
Interest  Taxes  program  should  not  be 
viewed  as  a  subsidy  to  castings 
exporters,  because  this  merely  enables 
the  banks  to  provide  export  financing  at 
a  lower  interest  rate.  According  to 
respondents,  because  the  lower  interest 
rate  is  the  subsidy,  the  interest  tax 
exemption  is  subsumed  in  the  subsidy 
relating  to  the  lower  interest  rate  on 
export  loans. 

Petitioners  argue  that  respondents 
have  not  provided  any  record  evidence 
to  support  their  claim  that  interest  tax 
exemption  is  subsumed  in  the       <. 
preferential  export  credit  rates.       > 
According  to  petitioners,  respondents' 
assumption  is  unfounded,  because  it  is 
the  RBI.  and  not  Indian  commercial 
banks,  that  sets  the  level  of  subsidized 
interest  rates  in  India.  Furthermore,  the 
Department  noted  in  the  preliminary 
results  notice  that  the  interest  tax  is 
passed  on  to  borrowers  by  commercial 
banks.  Therefore,  petitioners  contend, 
the  Department  correctly  foimd  that  the 
interest  tax  exemption  constituted  an 
additional  benefit  for  castings  exporters. 

Department's  Position 

Contrary  to  respondents'  claim,  there 
is  no  relationship  between  the  interest 


tax  and  commercial  banks'  ability  to 
extend  financing  at  preferential  rates  to 
Indian  exporters.  In  our  preliminary 
results,  we  found  that  the  GOI  charges 
a  three  percent  tax  on  all  interest 
accruing  from  borrowers.  As  of  April  1, 
1993.  however,  the  GOI  exempted  from 
the  interest  tax  all  interest  accruing  on 
exp<xt  loans  and  advances  made  to  an 
exporter.  See  1993  Castings  Prelim,  61 
FR  at  25625.  Our  finding  that  this 
exe^^>tion  conferred  countervailable 
benefits  upon  exporters  was  based  on 
the  fact  that  the  interest  tax  was  passed 
on  to  borrowers  in  its  entirety.  Because 
the  interest  tax  is  passed  on  by 
commercial  banks,  the  effective  cost  of 
borrowing  for  the  exporter  increases. 
The  exemption  for  exporters,  however, 
refieves  them  of  this  additional  liability. 
Accordingly,  their  cost  of  borrowing  is 
lower  than  that  for  non-exporters, 
interest  rates  notwithstanding. 
Respondents'  contention  that  the 
"interest  tax  exemption  is  subsumed  in 
the  subsidy  relating  to  the  lower  interest 
rate  on  export  loans"  is  incorrect  and 
not  supported  by  record  evidence. 
Petitioners  correctly  note  that  the 
interest  rate  structure  in  India  is 
regulated  by  the  RBI,  which  announces 
periodically  the  interest  rates 
commercial  banks  must  charge  on 
export  financing.  The  interest  tax  does 
not  in  any  way  influence  these  rates,  but 
is,  rather,  an  additional  cost  to 
borrowers  from  which  exporters  are 
exempt. 

Comment  16 

According  to  respondents,  ai;gued 
collectively  and  by  R.B.  Agarwalla 
individually,  the  Department  over- 
calculated  the  subsidy  foimd  as  a  residt 
of  imports  made  under  an  Advance 
License,  because  it  failed  to  deduct 
revenue  lost  from  export  sales  of  subject 
castings  due  to  LERMS.  Respondents 
argue  that  exporters  could  piut±ase  pig 
iron  under  an  Advance  License  at  two 
exchange  rates,  the  higher  market  rate 
and  the  lower  official  rate.  However, 
they  also  argue  that  under  the  LERMS, 
the  exporters  lost  revenue  on  the 
exports  produced  Mfith  the  imported  pig 
iron,  because  payment  for  the  export 
sale  was  converted  into  ru]>ees  at  dual 
exchange  rates:  60  percent  at  the  higher 
market  rate  and  40  percent  at  the  lower 
government-controlled  rate.  The 
revenue  lost  from  the  exchange  at  the 
lower  rate,  respondents  contend,  should 
be  deducted  from  the  benefit  calculated 
by  the  Department  under  this  program. 
In  its  brief.  R.B.  Agarwalla  provided  an 
attadmient  detailing  its  "loss  due  to 
LERMS"  on  the  company's  exports  of 
subject  castings  to  the  United  States. 
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According  to  petitioners,  the 
Department  noted  in  its  preliminary 
results  notice  that  during  1993  all 
export  earnings,  regardless  of  whether 
inputs  were  imported  imder  an  Advance 
License,  were  subject  to  the  same 
LERMS  treatment,  i.e.,  remitted  at  the 
dual  exchange  rates.  In  light  of  this, 
petitioners  contend  that  respondents' 
argimient  should  be  rejected,  because 
they  have  not  explaincKl  why  this  non- 
targeted  treatment  under  LEKMS  should 
provide  a  basis  for  an  ofiset  to  the 
benefit  provided  under  the  Advance 
License  scheme. 

Department's  Position 

We  disagree  with  respondents.  In  the 
preliminary  results,  we  explained  that 
during  1993,  while  the  LERMS  was  still 
in  effect,  all  imports  had  to  be 
purchased  at  the  market  exchange  rate, 
with  the  exception  of  goods  imported 
under  an  Advance  License.  Under  this 
scheme,  40  percent  of  the  value  of 
imported  goods  could  be  paid  for  at  a 
lower  rate  of  exchange.  Because 
Advance  Licenses  are  issued  to 
companies  based  on  their  status  as 
exporters,  we  determined  that  the 
provision  under  LERMS  allowing 
exporters  with  Advance  Licenses  to 
import  goods  at  exchange  rates  more 
favorable  than  those  available  to  non- 
exporters  constitutes  an  export  subsidy. 
See  1993  Castings  Prelim,  61  FR  at 
25626. 

Respondents'  claim  that  the  exporters 
"lost  revenue"  on  exports  produced 
with  gobds  imported  under  an  Advance 
License  is  misleading  and  does  not 
correspond  to  the  facts.  Prior  to  the 
implementation  of  the  LERMS,  all 
.  export  earnings  were  converted  at  a 
single  exchange  rate,  the  official 
government  rate,  which  corresponds  to 
the  lovyer  government  rate  at  which  40 
percent  of  export  earnings  were., 
exchanged  under  the  LERMS. 
Accord^gly,  the  GOI's  liberalization  of 
the  foreign  currency  markets  provided 
exporters  with  increased  export 
earnings,  as  only  40  percent  of 
remittances  were  converted  at  the  lower 
official  rate  after  implementation  of  the 
LERMS.  Moreover,  as  we  stated  in  the 
preliminary  results,  under  the  LERMS, 
all  export  earnings  were  remitted  at  the 
60:40  exchange  rates.  Accordingly,  there 
was  no  discrimination  in  the 
application  of  the  LERMS  among 
exporters.  Thus,  there  is  no  basis  for 
considering  that  the  exchange  rates 
applied  to  export  earnings  constitute  an 
of&et  for  the  exchange  rates  applied  to 
imports.  For  the  above  reasons,  our 
findings  fm  this  program  remain 
unchanged. 


Final  Results  of  Review 

For  the  period  January  1, 1993 
through  December  31, 1993,  we 
determine  the  net  subsidy  to  be  zero 
percent  for  Delta  Enterprises  and  Super 
Iron  Foundry  and  5.45  percent  ad 
valorem  for  all  other  companies.  In 
accordance  with  19  CFR  355.7,  any  rate  ^ 
less  than  0.5  percent  ad  valorem  is  de 
minimis. 

Hie  E)epartment  will  instruct  the  U.S. 
Customs  Service  to  assess  the  follov«ring 
countervailing  duties:   ' 


Manufacturer/exporter 


Detta  Enterprises  

Super  Iron  Foundry  ... 
Al  Other  Companies 


Rate 


0.00 
0.00 
5.45 


The  Department  will  also  instruct  the 
U.S.  Customs  Service  to  collect  a  cash 
deposit  of  estimated  countervailing 
duties  of  zero  percent  of  the  f.o.b. 
invoice  price  on  all  shipments  of  the 
subject  merchandise  from  Delta 
Enterprises  and  Super  Iron  Foundry, 
and  5.13  percent  ad  valorem  of  the  f.o.b. 
invoice  price  on  all  shipments  of  the 
subject  merchandise  from  all  other 
companies,  entered,  or  withdrawn  from 
war^ouse,  for  consumption  on  or  after 
the  date  of  publication  of  the  final 
results  of  this  review. 

This  notice  serves  as  a  reminder  to 
parties  subject  to  administrative 
protective  order  (APO)  of  their 
responsibility  concerning  the 
disposition  of  proprietary  inionnaticni 
disclosed  imder  APO  in  accordance 
with  19  C.F.R.  355.34(d),  Timely  written 
notification  of  return/destruction  of 
APO  materials  or  conversion  to  judicial 
protective  order  is  hereby  requested. 
Failure  to  comply  with  the  r^ulations    - 
and  the  terms  of  an  APO  is  a 
sanctionable  violation. 

This  administrative  review  and  notice 
are  in  accordance  with  section  751(a)(1) 
of  the  Act  (19  U.S.C.  1675(a)(1))  and  19 
CFR  355.22. 

Dated:  November  27, 1996. 
Robert  S.  LaRuan, 
Acting  Assistant  Secretary  for  Import 
Administration. 

[FR  Doc.  96-31095  Filed  12-5-96;  8:45  am] 
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{C-633-063]     • 

Certain  IronMotal  Castings  From 
India:  Final  ResuKs  of  Countervailing 
Duty  AdminHstTBtive  Review 

AQENCY:  Import  Administration, 
International  Trade  Administration, 
Department  of  Conmierce. 


ACTION:  Notice  of  final  results  of 
countervailing  duty  administrative 
review. 

summary:  On  Augiist  29. 1995,  the 
Departmoit  of  Commerce  (the 
Department)  published  in  the  Federal 
Register  its  preliminary  results  of 
administrative  review  of  the 
comitervailing  duty  order  on  Certain 
Iron-Metal  Castings  From  India  for  the 
period  January  1, 1992  to  December  31, 
1992.  We  have  completed  this  review 
and  determine  the.net  subsidies  to  be 
0.00  percent  ad  valorem  for  Dinesh 
Brothers,  Pvt.  Ltd.,  13.99  percent  for 
Kajaria  Iron  Castings  Pvt.  Ltd.,  and  6.02 
percent  ad  valorem  for  all  other 
companies.  We  will  instruct  the  U.S. 
Customs  Service  to  assess 
coimtervailing  duties  as  indicated 
above. 

EFFECTIVE  DATE:  December  6,  1996. 
FOR  FURTHER  INFORMATION  CONTACT: 
Elizabeth  Graham  or  Marian  Wells, 
Import  Administration,  International 
Trade  Administration,  U.S.  Department 
of  Commerce,  14th  Street  and 
Constitution  Avenue,  N.W., 
Washington,  D.C.  20230;  telephone: 
(202)  482-4105  or  482-6309, 
respectively. 

SUPPt^MBTTARY  INFORMATION: 

Background 

On  August  29, 1995,  the  Department 
published  in  the  Federal  Register  (60 
FR  44839)  the  preliminary  resxilts  of  its 
administrative  review  of  the 
coimtervailing  duty  order  on  Certain 
Iron-Metal  Castings  From  India,  llie 
Department  has  now  completed  this 
administrative  review  in  accordance 
with  section  751  of  the  Tariff  Act  of 
1930,  as  amended  (the  Act). 

We  invited  interested  parties  to 
comment  on  the  preliminary  results.  On 
September  28, 1995,  case  briefe  were 
submitted  by  the  Municipal  Castings 
Fair  Trade  Council  (MCFTC) 
(petitionera),  and  the  Engineering 
Export  Promotion  Council  of  India 
(EEPC)  and  individually-named 
producers  of  the  subject  merchandise 
that  exported  iron-metal  castings  to  the 
United  States  during  the  review  period 
(respondents).  On  (October  5, 1995, 
rebuttal  briefs  were  submitted  by  the 
MCFTC  and  the  EEPC.  The  comments 
addressed  in  this  notice  were  presented 
in  the  case  and  rebuttal  briefs. 

TTie  review  covers  the  period  January 
1, 1992  through  December  31, 1992.  The 
review  involves  14  companies  (11 
exportera  and  three  producers  of  the 
subject  merchandise)  and  the  following 
programs: 

(1)  Pro-Shipment  Export  Financing 

(2)  Post-Smpment  Export  Financing 
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'(3)  Income  Tax  Deductions  under 
Section  80HHC 

(4)  Import  Mechuiisnu 

(5)  Aovance  Licenses 

(6)  Market  Development  Assistance 

(7)  International  nice  Reimbursonent 

Scheme  (IPRS) 

(8)  Falta  Free  Trade  Zones  and  Other 

Free  Trade  Zones  Program  v. 

(9)  Preferential  Freight  Rates 

(10)  Preferential  Diesel  Fuel  Proeram 

(11)  100  Percent  Export-Oriented  Units 
Program 

(12)  Cash  Compensatory  Support 
Program  (CCS) 

Applicable  Statute  and  Regulations 

Unless  otherwise  indicated,  all 
citations  to  the  statute  and  to  the 
Department's  regulaticms  are  in 
reference  to  the  provisions  as  they 
existed  on  December  31, 1994.  However, 
references  to  the  Department's 
Coimtervailing  Duties;  Notice  of 
Proposed  Riilemaking  and  Request  for 
Public  Comments,  54  FR  23366  (May  31, 
1989)  (Proposed  Rules),  are  provided 
solely  for  further  explanation  of  the 
Department's  countervailing  duty 
practice.  Although  the  Department  has 
withdrawn  the  particular  rulemaking 
proceeding  pursuant  to  which  the 
Proposed  Rules  were  issued,  the  subject 
matter  of  these  regulations  is  being 
considered  in  coimection  with  an 
ongoing  rulemaking  proceeding  whidi, 
among  other  things,  is  intended  to 
conform  the  Departinent's  regiilations  to 
the  Uruguay  Round  Agreements  Act. 
See  60  FR  80  (Jan.  3, 1995). 

Scope  of  the  Rfliriew 

Imports  covered  by.the  review  are 
shipments  of  Indian  manhole  covers 
and  frames,  clean-out  covers  and 
frames,  and  catch  basin  grates  and 
frames.  These  articles  are  commonly 
called  mimidpal  or  public  works 
castings  and  are  used  for  access  or 
drainage  for  public  utility,  water,  and 
sanitary  systems.  During  the  review 
period,  such  merchandise  was 
classifiable  under  the  Harmonized  Tariff 
Schedule  (HTS)  item  numbers 
7325.10.0010  and  7325.10.005O:  The 
HTS  item  numbers  are  provided  for 
convenience  and  Customs  purposes. 
The  written  description  remains 
dispositive. 

Calculetioii  Methodology  for 
Aaseasment  aed  Cash  Deposit  Purposes 

Pursuant  to  Ceramica  Regiomontana, 
S~A.  V.  United  States,  853  F.  Supp.  431, 
439  (Crr  1994),  Commerce  is  required  to 
calculate  a  country-wide  CVD  rate,  i.e.. 
the  all-others  rate,  by  "weight  averaging 
the  boiefits  received  by  all  companies 
by  their  proportion  of  expects  to  the 


United  States,  inclusive  of  zero  rate 
firms  and  de  minimis  firms."  Therefore, 
we  first  calculated  a  subsidy  rate  for 
each  company  subject  to  the 
administrative  review.  We  then 
weighted  the  rate  received  by  each 
company  using  its  share  of  U.S.  exports 
to  total  hidian  exports  to  the  United 
States  of  subject  merchandise.  We  then 
summed  the  individual  companies' 
weighted  rates  to  determine  the 
weighted-average  coimtry-wide  subsidy 
rate  from  all  programs  benefitting 
exports  of  subject  merchandise  to  the 
United  States. 

Because  the  country-wide  rate 
calculated  using  this  methodology  was 
above  de  minimis,  as  defined  by  19  CFR 
355.7  (1994),  we  proceeded  to  ihe  next 
step  and  examined  the  net  subsidy  rate 
calculated  for  each  company  to 
determine  whether  individiial  company 
rates  differed  rignificanUy  from  the 
weighted-average  country-wide  rate, 
pursuant  to  19  CFR  3S5.22(d)(3).  Two 
companies  (Kajaria  and  DiuMth) 
received  significantly  different  net 
subsidy  rates  diuing  the  review  period. 
These  companies  would  be  treated 
separately  for  assessment  and  cash 
deposit  purposes,  while  all  other      ^- 
companies  would  be  assigned  the 
weighted-average  country-wide  rate. 
However,  because  this  notice  is  being 
published  concurrenUy  with  the  final 
results  of  the  1993  administrative 
review,  the  1993  administrative  review 
will  serve  as  the  basis  for  setting  the 
cash  deposit  rate. 

Anal]rsis  of  Comments 

Comment  1  .       ". 

Petitioners  argue  that  the  Department 
must  calculate  a  benefit  for  the  Reserve 
Bank  of  India  (RBI)  refinancing  practices 
that  it  preliminarily  determined  to  be 
coimtervailable.  Petitioners  assert  that 
the  Government  of  India  (GOI)  has,  by 
encouraging  private  banks  to  lend  to  the 
export  sector,  provided  exporters  with 
access  to  prefairential  funds  that  they 
otherwise  would  not  have  had  available 
to  them.  Domestic  firms  did  not  have 
access  to  these  preferential  funds,  and 
the  interest  rates  charged  were  more 
preferential  than  they  might  have  been 
because  the  GOI's  involvement  created 
a  greater  differential  between  rates  of 
interest  available  on  the  market  to  all 
Indian  firms  and  rates  available  to  the 
export  sector. 

Petitioners  cite  Certain  Steel  Products 
fnan  Korea  (Steel).  58  FR  37.338  (July  9, 
1993)  and  Oil  Country  Tubular  Goods 
bom  Korea  (OCTG),  49  FR  46,776, 
46,777,  46,784  (November  28, 1994)  as 
support  for  their  contention.  Petitioners 
state  that,  as  the  Department  recognized 


in  Steel  and  OCTG,  when  a  government 
encourages  private  banks  to  target  a 
greater  proportion  of  the  finite  amount 
of  capital  that  is  available  to  a  certain 
industry  (or  export  sector),  this  leaves 
fewer  funds  for  the  non-export  sector  to 
borrow.  Thus,  the  GOI's  provision  of 
refinancing  to  banks,  which  encourages 
banks  to  make  more  hmds  available  to 
the  export  sector  than  they  otherwise 
would  have  provided,  in  turn  making 
fewer  funds  available  to  the  non-export 
sector,  has  the  effect  of  driving  up  the 
cost  of  financing  for  non-exporters.         <' 

Petitioners  assert  that  even  if  potential 
benchmark  rates  are  inflated  due  to  the 
refinancing  program,  a  substantial  gap 
still  exists  between  the  benchmark  rates 
and  the  refinancing  rates.  They  cite  the 
benchmark  used  in  the  preliminary 
results  (15  percent)  as  well  as  a  lending 
rate  listed  in  the  International  Financiid 
Statistics  Yearbook  (18.92  percent) 
which  are  both  much  higher  than  the 
refinance  rates  (11  and  5.5  percent). 
They  assert  that  the  Department  should 
use  the  18.92  percent  rate  because  the    * 
RBI  rate  used  in  the  preliminary  results 
(15  percent)  underestimates  the 
benchmark  rate. 

Respondents  contend  that  the  RBI 
refinancing  is  not  a  separate  subsidy 
hora  the  Post-Shipment  Export 
Financing,  and  hence  should  not  be 
countervailed.  They  argue  that  the 
refinancing  is  what  allows  the  banks  to 
give  the  preferential  post-shipment 
credit  and  if  the  Department  were  to 
coimtervail  the  refinancing,  it  would  be 
countervailing  the  same  subsidy  twice. 
They  add  that  petitioners'  concern  over 
the  fact  that  the  refinancing  rates  are 
lower  than  other  rates  in  India  is 
without  merit.  Respondents  state  that 
refinancing  rates  between  central  banks 
and  commercial  banks  are  always  lower 
than  rates  charged  by  commercial  banks 
to  non-bank  customers. 

Department's  Position 

Petitioners  are  correct  when  they 
assert  that  higher  rediscount  or 
refinancing  ratios  provided  for  export 
loans  may  encourage  commercial  banks 
to  provide  export  loans  over  domestic 
loans  and  drive  up  the  cost  of  finanHng 
for  non-exporters.  See  section 
771(5)(A)(ii)  of  the  Act.  In  such  cases, 
lA^en  we  determine  that  a  program 
provides  a  preference  for  lending  to 
exporters  rather  than  non-exporters,  we 
must  determine  an  appropriate  way  to 
measuire  that  preference.  Normally,  we 
measure  the  preference  by  the  difference 
between  the  interest  rates  charged  on 
the  export  loans  and  the  higher  interest 
rates  charged  on  domestic  loans.  (See 
e.g.,  OCTG.)  In  this  case,  we  c(msider 
the  higher  refinancing  ratios  provided 
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<m  export  loans  to  be  the  mechanism 
that  allows  the  banks  to  provide  the 
Preferential  Post-Shipment  Financing. 
We  apee  with  respondents'  assertion 
that  countervailing  the  refinancing 
would  result  in  double<»\mting  I 
benefit  from'  the  program.  Therefcve,  we 
have  measured  the  preference  as  the 
differential  between  the  program 
interest  rate  and  the  benchinark  intoest 
rate. 

We  believe  petitioners'  cites  to  OCTG 
and  Steel  are  misplaced.  In  OCTG,  the 
Government  of  Korea  (GOK)  set  the 
interest  rates  for  both  export  and 
domestic  loans  at  a  uniionn  rate  of  10 
percent  We  stated  that  if  all  the  other 
terms  and  conditions  were  the  same  for 
export  and  domestic  loans  then  we 
would  find  no  export  subsidy  to  exist. 
However,  we  found  that  the  GOK  set 
different  rediscoimt  ratios  for  export 
and  domestic  loans  to  encoiuage  banks 
to  provide  export  finanring.  Because 
there  was  no  difference  in  the  interest 
rates  which  were  set  for  export  and 
domestic  loans,  we  had  to  devise 
another  method  to  measxtre  this 
preference.  As  such,  we  measiued  the 
preference  for  export  over  domestic 
loans  by  comparing  the  10  percent  rate 
with  a  weighted  average  of  short-term 
domestic  credit.  We  considered  this 
measxue  the  best  approximation  of  what 
firms  would  pay  for  export  finanring  if 
.there  were  not  a  preference  within  the 
banking  system  for  providing  loans  for 
export  transactions. 

In  Steel,  we  found  that  the  GOK 
provided  the  steel  industry  with 
preferential  access  to  medium-  and 
long-term  credit  fiom  government  and 
commercial  banking  institutions.  We 
determined  that  absent  the  GOK's 
targeting  of  specific  industries,  all 
industries  would  compete  on  an  equal 
footing  for  the  scarce  credit  available  on 
the  favorable  markets.  However,  because 
the  GOK  controlled  long-term  lending  in 
Korea  and  placed  ceilings  on  long-term 
interest  rates,  there  was  a  limited 
amount  of  capital  available,  which 
would  force  companies  to  resort  to  less 
favorable  markets.  Therefore,  we 
determined  that  the  three-year  corporate 
bond  yield  on  the  secondaiy  market  was 
the  bmt  approximation  of  the  true 
market  interest  rate  in  Korea. 

In  this  case,  we  can  measure  the 
|»eference  created  by  the  export 
refinancing  using  the  difference 
between  the  interest  rates  charged  on 
export  loans  and  the  interest  rates 
charged  on  domestic  loans.  This 
approach  is  consistent  with  our 
treatment  of  export  loans  provided  by 
the  Privileged  Circuit  Exporter  Credits 
Program  in  Carbon  Steel  Wire  Rod  from 
Spain:  Final  Affirmative  Countervailing 


Duty  Detemiination  (49  FR 19557.  May 
8. 1984).  The  use  of  an  alternative 
method  for  measuring  the  preference  is 
not  warranted  in  this  case  because  the 
interest  ntes  charfed  on  export  and 
domestic  loans  are  not  uniform  within 
India.  Therefore,  we  have  used  our 
standard  short-term  loan  methodology 
(see  19  CFR  35S.44(3)(b)  (1994))  and 
have  not  calculated  any  additional 
benefit  for  the  higher  refinancing  ratio 
provided  for  export  loans. 

Comment  2 

Petitionns  state  that  the  Department 
improperly  biled  to  coimtervail  the 
value  of  advance  licenses,  because . 
advance  licenses  are  simply  export 
subsidies  and  not  the  eqmvalent  of  a 
duty  drawback  program.  First, 
petitionen  contend  that  the  advance 
licenses  are  export  subsidies  as  defined 
by  item  (a)  of  the  Illustrative  List  of 
Export  Subsidies  (Illustrative  List), 
annexed  to  the  Gmeral  Agreement  on 
Tariffs  and  Trade  (GATT)  Subsidies 
Code,  as  they  are  contingent  upon 
export  performance.  Petitioners  also 
claim  that  the  advance  license  program 
does  not  meet  the  criteria  of  a  duty 
drawback  system  that  would  be 
permissible  in  light  of  item  (i)  of  the    * 
Illustrative  List.  They  base  this  claim  on 
the  feet  that  (1)  the  advance  licenses 
were  not  limited  to  use  just  for 
importing  duty-free  input  materials 
because  uie  licenses  could  be  sold  to 
other  companies:  (2)  eligibiUty  for 
drawback  is  always  contingent  upon  the 
claimant  demonstrating  that  the  amoimt 
of  input  material  contained  in  an  esqxirt 
is  equal  to  the  amount  of  such  material 
imported,  which  the  respondents  failed 
to  do;  and  (3)  the  GOI  made  no  attempt 
to  determine  the  amount  of  material  that 
was  physically  incorporated  (making 
normal  allowances  for  waste)  in  the 
exported  product  a?  required  under  Item 
(i).  For  these  reasons,  petitioners  state 
that  the  Department  should  countervail 
in  fiill  the  value  of  advance  licenses 
received  by  respondents  dviring  the 
period  of  review. 

Respondents  state  that  advance 
licenses  allow  importation  of  raw 
materials  duty  free  fw  the  purposes  of 
producing  export  products.  They  state 
that  if  Indian  exporters  did  not  have 
advance  licenses,  the  exporters  would 
import  the  raw  materials,  pay  the  duty, 
and  then  receive  drawback  upon  e^qport 
Respondents  argue  that,  although 
advance  licenses  are  sUghtly  different 
from  a  duty  drawback  system  because 
they  allow  imports  duty  free  rather  than 
provide  for  remittance  of  duty  upon 
exportation,  this  does  not  make  them 
countervailable.  Respondents  also  rdnit 
petitioners'  contention  that  the  GOI  has 


no  way  of  knowing  how  much  imparted 
pig  ircm  is  in  the  exported  product 
Rnpondents  ccnteod  that  the 
Department  has  verified  in  prior  reviews 
that  the  Indian  government  carefully 
checks  the  amount  imported  imder 
advance  licenses  and  Uie  amount 
physically  incorporated  into  the^ 
exported  merchandise.  Respondents 
also  state  that  no  advance  UcKises  were 
sold  during  the  POR. 

Depaitment's  Position 

Petitioners  have  only  pointed  out  the 
administrative  differences  between  a 
duty  drawback  system  and  the  advance 
license  scheme  used  by  Indian 
e}q>orters.  Such  differences  do  not 
render  the  advance  license  scheme 
different  from  a  duty  drawback  sjrstem. 
Similar  administrative  difiisrences  can 
also  be  found  between  a  duty  drawtieck 
system  and  an  export  trade  zone  or  a 
bonded  warehouse.  Each  of  these   .  ' 
systems  has  the  same  function:  To  allow 
a  producer  to  import  raw  materials  used 
in  the  production  of  an  eiqxjrted 
product  without  having  to  pay  duties. 

Companies  importing  under  advance 
licenses  are  obligated  to  export  the 
products  made  using  the  duty-free 
imports.  Item  (i)  of  the  Illustrative  List 
'specifies  that  the  remission  or  drawt>ack 
of  import  duties  levied  on  imported 
goods  that  are  physically  incorporated 
into  an  exported  product  is  not  a 
countervailable  subsidy,  if  the  remission 
or  drawback  is  not  excessive.  We 
determined  that  respondent^  used 
advance  licenses  in  a  way  that  is 
equivalent  to  how  a  duty  drawback 
scheme  would  work.  Thiat  is.  they  used 
the  licenses  in  order  to  import,  net  of 
duty,  raw  materials  which  were 
physically  incorporated  into  the 
exported  products.  We  have  determined 
in  previous  reviews  of  this  order  (see, 
e.g..  Certain  Iron-Metal  Castings  from 
India:  Final  Results  of  Countervailing 
Ehity  Administrative  Review  (Castingi 
91)  (60  FR  44843.  August  29, 1995)). 
based  on  verified  infrumation,  that  the 
amoimt  of  raw  materials  imported  and 
reported  in  the  context  of  tlds 
administrative  review  was  not  excessive 
vis-a-vis  the  products  exported.  On  this 
basis,  we  determine  that  use  of  the 
advance  licenses  was  not 
countervailable. 

CaanmentS 

Petitionen  argue  that,  to  the  extent 
that  any  respondent  received  CCS  or 
IPRS  payments  on  non-subject  raaringa 
or  sold  Replenishment  and  Exim  Scrip 
Licenses  related  to  non-sub)ect  castings, 
the  Department  should  calculate  and 
countervail  the  vahie  of  OCS  and  IPRS 
payments  and  the  sale  of  lioanees 
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related  to  non-cubiect  caiirtiigs  in  this 
administrative  review.  They  state  that 
the  Department's  failure  to  countervail 
subsidies  on  non-sub)ect  castings 
exports  is  at  odds  with  the  language  and 
intent  of  the  countervailing  duty  law, 
which  applies  to  any  subsidy  whether 
bestowed  "directly  or  indirectly."  To 
support  their  contentic»,  petitioners  dte 
Annco.  Inc.  venus  United  SMes,  733  F. 
Supp.  514  (1990).  They  also  assert  that 
the  URAA  makes  clear  that  U.S.  law 
continues  to  countervail  benefits  that 
are  amferred,  regardless  of  "whether 
the  subsidy  is  psovided  directly  or 
imUrectly  on  the  manufacture, 
production,  or  export  of  merchandise.' 
They  argue  that  subsidies  conferred  on 
noD-subiect  castings  should  be 
countervailed  because  these  subsidies 
provide  indirect  benefits  on  exports  of 
the  subject  castings. 

Respondents  state  that  petitioners 
have  misapplied  the  term  "indirectly." 
They  state  that  the  CCS,  IPRS  payments, 
and  proceeds  from  the  sales  of  licenses 
relating  to  other  merchandise  are  not 
"indirectly"  paid  on  subject  castings 
moely  because  they  are  paid  to  the 
same  producer.  Respondents  argue  that 
there  is  no  benefit— either  direct  or 
indirect — to  the  subject  merchandise 
when  benefits  are  paid  on  other 
products.  Responc&nts  state  that 
petitioners  are  making  the  "money  is 
fungible"  argument  which  has  never 
been  accepted  by  the  Department.  They 
state  the  Department  should  not  accept 
this  argument  now. 

Respondents  also  object  to  petitioners' 
contention  that  respondents  are 
circumventing  the  law  by  claiming  more 
CCS  or  IPRS  on  non-subject  castings. 
They  claim  that  there  is  no  basis  for 
petitioners'  assertions.  In  fact,  the  GO! 
and  the  respondent  companies  have 
been  verified  numerous  times,  and  not 
once  has  the  Department  determined 
that  claims  for  CCS,  IPRS  or  licenses 
wen  paid  on  non-subject  matinga  in  a 
way  that  drcumventa  the  law. 

Department's  Position 

Section  771(S)(A)(ii)  of  the  Act  is 
concerned  with  subsidies  that  are  "paid 
or  bestowed  directly  or  indirectly  on  the 
manufacture,  production,  or  export  of 
any  class  or  kind  of  merchandise". 
Petitioners  have  misinterpreted  the  term 
"indirect  subsidy."  They  argue  that  a 
subsidy  tied  to  the  export  of  product  B 
may  provide  an  indirect  subsidy  to 
product  A.  or  that  a  reunbiu'sement  of 
costs  imnirred  in  the  manufacture  of 
product  B  may  provide  an  indirect 
subsidy  upon  the  manufacture  of 
product  A.  As  such,  they  argue  that 
grants  that  are  tied  to  the  production  or 
•jqpmt  of  {Hoduct  B,  should  also  be 


countervailed  as  a  benefit  upon  the 
production  or  e}q>ort  of  product  A.  As 
explained  below,  this  is  at  odds  with 
established  Department  practice  with 
respect  to  the  treatment  of  subsidies, 
including  indirect  subsidies.  The  tenii 
"indirect  subsidies"  as  used  by  the 
Department  refers  to  th»  manner  of 
delivery  of  the  benefit  which  is 
confened  upon  the  merchandise  subject 
to  an  investigation  or  review.  The  term, 
as  uesd  by  the  Departmoit.  does  not 
imply  that  a  benefit  tied  to  one  type  of 
product  also  provide?  an  indirect 
subsidy  to  another  product.  The  kind  of 
interaratation  proposed  by  petitioners  is 
clearly  not  within  the  purview  or  intent 
of  the  statutoiy  language  under  section 
771(5MAMU). 

In  otir  Proposed  Rules,  we  have 
clearly  spelled  out  the  Department's 
practice  with  respect  to  this  issue. 
"Where  the  Secretary  determines  that  a 
coimtervailable  benefit  is  tied  to  the 
producticm  or  sale  of  a  particular 
product  or  products,  the  Secretary  will 
allocate  the  benefit  solely  to  that 
product  or  products.  If  the  Secretary 
determines  that  a  countervailable 
benefit  is  tied  to  a  product  other  than 
the  merchandise,  the  Secretary  will  not 
fitfd  a  coimtervailable  subsidy  on  the 
merchandise."  Section  3S5.47(a).  This 
practice  of  tying  benefits  to  specific 
products  is  an  established  tenet  of  the 
Department's  administration  of  the 
cotmtervailing  duty  law.  See,  e.g.. 
Industrial  Nitrocellulose  from  France; 
Final  Results  of  Countervailing  Duty 
Administrative  Eeview  52  FR  833,  834- 
35  Qanuary  9, 1987):  Final  Affirmative 
Coimtervailing  Duty  Determination  and 
Coimtervailing  Duty  Order  Certain 
i^parel  from  Thailand.  50  FR  9818. 
9823  (March  12. 1985):  and  Extruded 
Rubber  Thread  from  Malaysia:  Final 
Resiilts  of  Countervailing  Duty 
Administrative  Review.  60  FR  17515. 
17517  (April  6. 1995). 

Conunent4      ^^ 

Importers  argue  that  the  Department 
incorrectly  calculated  the  country-wide 
rate.  They  state  that  the  Department 
assigned  Kajaria  an  individual  company 
rate  based  on  the  fact  that  it  was 
significantly  difi^erent  from  the 
weighted-average  coimtry-wide  rate. 
However,  the  £>epartment  also  included 
the  amount  of  subsidies  found  to  have 
been  received  by  Kajaria  in  calculating 
the  weighted-average  coxmtry-Mdde  rate. 
Importers  argue  this  is  contrary  to  the 
cotmtervailing  duty  statute  because  it 
results  in  the  collection  of 
countervailing  duties  in  excess  of  the 
subsidy  amounts  found  by  the 
Department.  This  is  because  the 
inclusion  of  this  high  rate  in  the 


wei^ted-avenge  country-wide  rate 
increases  the  all  others'  rate  and,  hence, 
the  amount  collected  from  all  other 
shippers  would  include  a  porticm  of  the 
subsidies  received  by  Kajaria,  which  are 
already  oftet  by  the  collection  of  the 
individual  rate  oi  Kajaria's  shipments. 
Importen  assert  that  the  Department 
miut  exclude  Kajaria's  rate  from  the  all 
othere  rate  calculations  to  ensure  that 
the  amount  collected  is  equal  to,  and 
does  not  exceed,  the  acttial  amotmt  of 
subsidies  that  were  found. 

Respondents  agree  with  importen 
that  the  inclusion  in  the  counts-wide 
rate  of  companies'  rates  that  are 
"significantly"  higher  than  the  country- 
wide rate  is  improper  when  those 
companies  are  also  given  their  own 
separate  company-specific  rates.  They 
argue  that  this  methodology  overstates 
and.  in  part,  double  counts  the  overall 
benefit  from  the  subsidies  received  by 
respondents.  Respondents  argue  that 
Ceramica  Regiomontana.  S.A.  v.  United 
States,  853  F.  Supp.  431  (CIT 1994)  does 
not  require  the  Diepartment  to  include 
"significantly"  hi^er  rates  in 
calculation  of  the  country-wide  rate. 
They  state  that  a  careful  reading  of  that 
case,  as  well  as  Ipsco  Inc.  v.  United 
States.  899  F.  2d  1192  (Fed.  Cir.  1990). 
demonstrates  that  the  courts  in  both 
cases  were  only  concerned  about  the 
over-statement  of  rates  owing  to 
elimination  of  de  minimis  or  zero 
margins  from  the  coimtry-wide  rate 
calculation.  Respondents  claim  that 
every  company's  rate  is  being  pulled  up 
to  a  percentage  greater  than  it  should  be 
because  the  Department  has  included  in 
the  weighted-average  country-wide  rate 
the  rates  of  companies  that  received 
their  own  "significantly"  higher 
company-specific  rates.  Thus,  they  state 
that  the  country-wide  rate  is  excessive 
for  every  company  to  which  it  applies. 
Respondents  state  that,  not  only  is  it 
unfair  to  charge  this  excessive 
countervailing  duty,  it  is  also  contrary 
to  law,  in  conflict  with  the  intematianal 
obligations  of  the  United  States,  and 
violative  of  due  process- 
Petitioners  state  that  respondents 
have  misread  Ceramica  and  Ipsco.  They 
state  that  the  plain  language  of  Ceramica 
requires  the  Department  to  calculate  a 
country-wide  rate  by  weight  averaging 
the  benefits  received  by  all  companies 
by  their  proportion  of  exports  to  the 
United  States  inclusive  of  zero  rate 
firms  and  de  minimis  firms.  Petitionera 
state  that  while  Ceramica  and  Ipsco 
dealt  factually  with  the  circimistances 
in  which  respondent  companies  had 
lower-than-average  rates,  the  principle 
on  which  these  cases  is  based  applies 
equally  to  instances  in  which  some 
companies  have  higher-than-average 
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rates.  They  state  that  the  courts  have 
determined  that  the  benefits  received  by 
all  companies  under  review  are  to  be 
weight-averaged  in  the  calculation  of 
the  country-wide  rate.  Therefore, 
petitioners  conclude  that  the 
Department  followed  the  clear 
diractives  from  the  court.        '  7  '■\-u 

Department's  Position  '^  • 

We  disagree  with  respondents  that 
"significantly  difiiarent"  higher  rates 
(including  BIA  rates)  should  not  be 
included  in  the  calculation  of  the  CVD 
coimtry-wide  rate.  We  further  disagree 
with  respondents'  reading  of  Ceramica 
and  Ipsco.  In  those  cases,  the 
Department  excluded  the  zero  and  de 
minimis  ccHnpany-spedfic  rates  that 
were  calculated  before  calculating  the 
coimtry-wide  rate.  The  court  in 
Ceramica,  however,  rejected  this 
calctilation  methodology.  Based  upon 
the  Federal  Circuit's  opinion  in  Ipsco, 
the  court  held  that  Commerce  is 
required  to  calculate  a  country-wide 
CV^  rate  applicable  to  non-de  minimis 
firms  by  "weight  averaging  the  benefits 
received  by  all  companies  by  their 
proportion  of  exports  to  the  United 
States,  inclusive  of  zero  rate  firms  and 
de  minimis  firms."  Ceramica,  853  F. 
Supp.  at  439  (emphasis  on  "all"  added). 

Thtis,  the  court  held  that  the  rates  of 
all  firms  must  be  taken  into  account  in 
determining  the  country-wide  rate.  As  a 
result  of  Ceramica,  Commerce  no  longer 
calculates,  as  it  formerly  did,  an  "all 
others"  country-wide  rate.  Instead,  it 
now  calculates  a  single  country-wide 
rate  at  the  outset,  and  then  determines, 
based  on  that  rate,  which  of  the 
company-specific  rates  are 
"significantly"  difiierent. 

CMven  that  the  courts  in  both  Ipsco 
and  Ceramica  state  that  the  Department 
should  include  all  company  rates,  both 
de  minimis  and  non  de  minimis,  there 
is  no  legal  basis  for  excluding 
"significantly  difiierent"  higher  rates, 
including  BIA  rates.  To  exclude  these 
higher  rates,  while  at  the  same  time 
including  zero  and  de  minimis  rates, 
would  result  in  a  similar  type  of 
coimtry-wide  rates  bias  of  which  the 
courts  were  critical  when  the 
Department  excluded  zero  and  de 
minimis  rates  under  its  former 
calculation  methodology.  ,    .,.    i 

Comment  5 

Respondents  claim  that  the 
Department  used  the  incorrect 
denominator,  total  e^qxirts  of  subject 
castings,  to  calculate  the  benefit  to  RSI 
Ltd.  fi^m  the  Section  80  HHC  income 
tax  program. 


Department's  Position 

Upon  a  review  of  otir  calculations,  we 
have  determined  that  we  did  use  the 
incorrect  denominator.  exp<Mt8  of 
subject  merchandise,  in  calculating  the 
benefit  to  RSI  Ltd.  bom  the  Section  80 
HHC  program.  For  purposes  of  these 
final  residts,  we  have  corrected  our 
calculations  by  using  total  export  sales 
of  all  merchandise  as  the  denominator 
for  this  calculation. 

Comment  6 

Respondents  argue  that  the 
Department  has  incorrectly  calculated 
preshipment  interest  for  two  of  RB 
Agarwalla's  loans.  First,  respondents 
claim  that  the  Department  assumed  that 
RB  Agarwalla  Pre-Shipment  Export 
Financing  loans  taken  on  October  30, 

1991  and  November  16. 1991  ran  for  17 
days  plus  53  days,  for  a  total  of  70  days. 
Respondents  state  that  only  19  days  of 
interest  should  be  considered  for  the 

1992  calculation,  since  much  of  the 
interest  was  not  paid  in  the  period  of 
review.  In  the  second  case,  regarding 
loans  fix>m  the  Hongkong  &  Shanghai 
Banking  Corporation  to  RB  Agarwalla, 
respondents  claim  that  the  Department 
failed  to  take  into  account  an  interest 
payment  made  in  1992.  According  to 
respondents,  the  Department  assimied 
incorrectly -that  the  interest  was  paid  in 
1991.  This  interest  accrued  during  1991 
but  was  actually  paid  during  1992  and 
should,  therefore,  be  included  in  the 
calculation  of  preshipment  interest  for 
1992. 

Department's  Position 

Upon  a  review  of  our  calculations,  we 
have  determined  that  we  did  use. the 
incorrect  number  of  days  to  calculate 
the  benefit  to  RB  Agarwalla  from  certain 
of  its  preshipment  loans.  We  have 
corrected  our  calculations  by  using  19 
days  rather  than  70,  as  we  determined 
that  interest  was  calculated  for  those 
days  in  the  1991  review.  Additionally, 
we  have  included  RB  Agarwalla's 
interest  payment  in  our  calculation  of 
the  interest  paid  by  RB  Agarwalla 
during  1992. 

Comment  7 

Respondents  claim  that  the 
Department  used  the  incorrect 
dmiominator,  RB  Agarwalla's  sales  of 
subject  castings,  in  its  calculation  of  the 
benefit  to  RB  Agarwalla  from  the  Pre- 
Shipment  Export  Financing  Program. 
According  to  respcmdents,  the  ocnrect 
denominator  for  calculating  the  benefit 
is  total  e)q)orts  of  all  products  during 
the  POL 


Department's  Position 

Upon  a  review  of  oiir  calculations,  we 
have  determined  that  we  did  use  the 
incorrect  denominator,  exports  of 
subject  merchandise,  in  calculating  the 
benefit  to  RB  Agarwalla  from  the  I^ 
Shipment  Export  Financing  program. 
For  purposes  of  these  final  results,  we 
have  corrected  our  calculations  by  using 
total  exports  of  all  merchandise  to  all 
markets  as  the  denominator. 

Comntent  8 

Respondents  claim  that  the 
Department's  calculation  of  Pre- 
shipment Export  Financing  loans 
includes  loans  that  are  not  included  in 
Kejriwal's  list  of  loans.  Therefore,  these 
loans  should  not  be  included  in  the 
Department's  calcuktion. 

Petitioners  disagree  with  respondents' 
claim.  They  assert,  based  on  proprietary 
information,  that  the  Department  has 
actually  underestimated  the  benefit 
provided  to  Kerjriwal  by  the  Pre- 
Shipment  Export  financing  program 
because  there  is  no  evidence  that  these 
loans  were  paid  off  during  the  review 
peri(yi. 

Department's  Position 

We  disagree  with  respondents.  The 
loans  to  which  respondents  refer  are  not 
new  loans  but  rather  impaid  balances  on 
existing  loans.  Kejriwal  did  not  report 
its  remaining  payments  on  these  loans 
in  its  1992  questionnaire  responses. 
Additionally,  we  have  checked  the 
public  record  of  the  1993  administrative 
review  and  discovered  that  Kejri%val 
reported  not  having  used  this  program 
during  1993.  Based  on  these  facts,  in  our 
preliminary  results  of  review,  we 
calculated  a  benefit  based  on  the 
assumption  that  Kejriwal  paid  the  loan 
off  in  180  days.  However,  as  petitioners 
have  argued,  we  may  have 
underestimated  the  benefit  as  we  have 
no  evidence  on  the  record  to  indicate 
that  Kejriwal  paid  off  this  loan  during 
the  review  period.  Therefore,  for 
purposes  of  this  review  period,  we  have 
calculated  interest  on  the  unpaid 
balance  through  the  end  of  1992  for  both 
of  these  loans. 

Comment  9 

Respondents  state  that  the 
Department  has  incorrectly 
countervailed  the  sale  of  an  additional 
license  by  Kejriwal  during  the  period  of 
review.  Respondents  state  that  all 
licenses  listed  in  the  company's 
response  were  earned  on  sales  of 
industrial  castings  or  on  sales  of  subject 
castings  to  mari:ets  other  than  the 
United  States,  llierefore,  the 
Department  should  not  consider  the  sale 
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of  the  license  as  a  subeidy  wlien  it 
calculates  Keiriwal's  benefits. 

Petitioners  state  that  the  Department 
was  correct  in  finding  that  the  sale  of  an 
additional  license  by  Kejriwal  is  a 
subsidy  on  subject  castings. 

Department's  Position 

Upon  a  review  of  our  calculations  and 
Appendix  J  of  Kejriwal 's  May  9, 1994, 
response,  we  have  determined  that 
Kejriwal  did  receive  its  additional 
license  for  non-subject  merchandise. 
Therefore,  we  are  not  calculating  a 
benefit  from  Kejriwal 's  sale  of  this 
additional  license  for  purposes  of  these 
final  results  of  review. 

Conunent  10 

Respondents  state  that  countervailing 
the  Pre-  and  Post-Shipment  Export 
Financing  programs,  the  sale  of  import 
licences  and  the  income  tax  deductions 
under  Section  80  HHC  of  the  Income 
Tax  Act  double  counts  the  subsidy  fit>m 
the  financing  programs  and  import 
license  sales.  They  argue  that,  under 
Section  80  HHC,  earnings  fit>m  the  sale 
of  licenses  are  considered  export 
income  which  may  be  deducted  from 
taxable  income  to  determine  the  tax 
payable  by  the  exporter.  Therefore, 
respondents  argue  that,  because 
proceeds  from  the  sale  of  licenses  are 
also  part  of  the  deductions  imder 
Section  80  HHC,  to  countervail  the 
payments  and  tho^deduction  results  in 
double  counting  the  subsidy  from  the 
sale  of  Ucenses.  Additionally,  the 
Department  is  double  counting  the 
subsidy  by  coimtervailing  both  the 
financing  programs  and  the  80  HHC  tax 
deduction.  Respondents  assert  that  the 
financing  programs  reduce  the 
companies'  expenses  in  financing 
exports,  which  in  turn,  increases  profits 
on  export  sales.  Because  the  80  HHC 
deduction  increases  as  export  profits 
increase,  the  financing  programs 
increase  the  80  HHC  diMluction.  Thus, 
countervailing  the  financing  programs 
and  the  80  HHC  deduction  means  the 
benefit  to  the  export  is  countervailed 
twice.- 

Respondents  argue  that  adjusting  the 
tax  deduction  in  order  to  avoid  double 
counting  should  not  be  considered 
o&etting  the  subsidy  as  provided  by 
section  771(6)  of  the  Act.  Under  that 
section,  deductions  are  allowed  because 
they  represent  actual  costs  to  the 
exporter  which  lessen  the  benefit  on  the 
subsidy  to  the  exporter.  Respondents 
also  assert  that  the  Department's 
treatment  of  secondary  tax  eSscts  is  also 
not  relevant  in  this  case.  The  issue  in 
this  case  is  whether  the  same  subsidy  is 
being  countervailed  twice,  not  whether 


the  "after  tax  benefit"  is  somehow  less 
than  the  nominal  benefit. 

Petitioners  assert  that  respondents 
benefit  from  both  the  preferential 
financing  programs  and  sale  of  import 
licenses  as  the  programs  ultimately 
increase  their  profits  and  their  total 
income.  Respondents  further  benefit 
because  they  are  able  to  use  the  80  HHC 
program  to  eliminate  or  reduce  the  taxes 
owed  on  these  increased  profits  and 
income.  Therefore,  the  Department 
should  use  the  same  methodolo^  for 
calculating  the  benefit  fix>m  these 
programs  as  it  used  in  its  analysis  for 
the  preliminary  results  of  review. 

Department's  Position 

Contrary  to  respondents'  arguments, 
the  same  subsidy  is  not  being 
countervailed  twice.  The  80  HHC 
income  tax  exemption  is  a  separate  and 
distinct  subsidy  nrom  the  pre-  and  post- 
shipment  export  financing  subsidy  and 
the  sale  of  import  licenses  subsidy.  The 
pre-  and  post-shipment  financing 
programs  permit  exporters  to  obtain 
short-term  loans  at  preferential  rates. 
The  benefit  from  that  program  is  the 
difference  between  the  amount  of 
interest  the  respondents  actually  pay 
and  the  amount  of  interest  they  would 
have  to  pay  on  the  market.  The  interest 
enters  the  accounts  as  an  expense  or 
cost,  just  tike  himdreds  of  other 
expenses.  There  is  no  way  to  determine 
what  effect  a  reduced  interest  expense 
has  on  a  company's  profits  because 
there  are  so  many  variables  (not  just 
countervailable  subsidies)  that  enter 
into,  and  affect,  a  company's  costs.  In 
order  to  consider  the  effect  that  such 
reduced  interest  expense  would  have  on 
profits,  all  of  the  other  variables  that 
affect  profits  (all  other  revenues  and 
expenses)  would  have  to  be  isolated. 
Similarly,  the  revenue  from  the  sale  of 
import  licenses  is  considered  to  be  a 
grant  to  the  company,  and  that  grant 
constitutes  the  benefit.  The  revenue  a 
company  receives  from  the  sale  of  the 
licenses  may  enter  the  accoimts  as 
income,  or  it  may  enter  the  accounts  as 
a  reduction  in  costs.  Because  all  the 
income  and  expenses  frt)m  all  sources 
enters  into  the  calculation  of  a 
company's  profit  (or  loss),  there  is  no 
way  to  determine  what  effect  the 
countervailable  grant  has  on  a 
company's  profit. 

Respondents  suggest  that  the 
Department  attempt  to  isolate  the  efiiect 
of  the  coimtervailable  grants  and  loans 
on  the  com(>any's  profits  and.  once  that 
effect  is  determined,  alter  the 
measurement  of  the  benefit  of  the  80 
HHC  program  to  reflect  the  effect  of  the 
coimtervailable  grants  and  loans.  As 
stated  in  the  Proposed  Regulations 


under  section  35S.46(b},  this  is 
something  the  Department  does  not  do; 
"In  calculating  the  amoimt  of 
countervailable  benefit,  the  Secretary 
will  ignore  the  secondary  tax 
consequences  of  the  benefit."  To  factor 
in  the  effect  of  other  subsidies  on  the 
calculation  of  the  benefit  from  a 
separate  subsidy  undermines  the 
principle  that  we  do  not,  and  are  not 
required  to,  consider  the  effects  of 
subsidies  on  a  company's  profits  or 
financial  performance. 

In  all  oi  the  cases  where  we  have 
actiially  examined  both  grant  and  loan 
programs,  as  well  as  income  tax 
programs  (either  exemptions  or 
reductions),  this  principle  has  be«i 
applied  even  though  it  nas  not  been 
expressly  discxissed.  For  example,  in  the 
Final  Affirmative  Countervailing  Duty 
Determinations:  Certain  Steel  Products 
From  Belgium,  58  FR  37273  (July  29, 
1993),  the  Department  found  cash  grants 
and  interest  subsidies  under  the 
Economic  Expansion  Law  of  1970  to 
constitute  countervailable  subsidies.  58 
FR  at  37275-37276.  At  the  same  time, 
the  Belgian'govemment  exempted  from 
corporate  income  tax  grants  received 
imaer  the  same  1970  Law.  58  FR  at 
37283.  The  Department  found  the 
exemption  of  those  grants  from  income 
tax  liability  to  be  a  coimtervailable 
subsidy.  Id.  Significantly,  it  did  not 
examine  the  tax  consequences  of  the  tax 
exemption  of  the  grants.  See  also  Final 
Affirmative  Countervailing  Duty 
Determination:  Certain  Pasta  From 
Turkey,  61  FR  30366  {June  14, 1996). 
and  Final  Affirmative  Coujitervailing 
Duty  Determination  and  Countervailing 
Duty  Order:  Extruded  Rubber  Thread 
From  Malaysia,  57  FR  38472  (Aug.  25, 
1992). 

In  this  case,  because  all  companies' 
profits  are  taxable  at  the  corporate  tax 
rate,  an  exemption  of  payment  of  the 
corporate  tax  for  specific  enterprises  or 
industries  constitutes  a  countervailable 
subsidy.  The  amount  of  the  benefit  is 
equal  to  the  amoimt  of  the  exemption. 
The  countervailable  grant  may  or  may 
not  have  contributed  to  the  taxable 
profits,  but  the  grant  does  not  change 
the  amount  of  the  exemption  that  the 
government  provided,  and 
countervailing  the  tax  exemption  does 
not  overcountervail  the  grant 

Respondents  claim  that  they  are  not 
asking  us  to  consider  the  secondary  tax 
consequences  of  subsidies — yet  they  are 
asking  us  to  consider  the  effect  of  the 
grant  and  loan  subsidies  in  the 
valuation  of  the  tax  subsidy.  As  stated 
above,  we  do  not  adjust  the  calculation 
of  the  subsidy  to  take  into  consideration 
the  effect  of  another  subsidy.  This 
would  be  akin  to  an  ofEset,  and  the  only 
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pennissible  ofbets  to  a  countervailable 
subsidy  are  those  provided  under 
section  771(6)  of  tne  Act.  Such  offsets 
include  application  fees  paid  to  attain 
the  subsidy,  losses  in  the  value  of  the 
subsidy  resulting  from  deferred  receipt 
imposed  by  the  government,  and  export 
taxes  specifically  intended  to  ofbet  the 
subsidy  received.  Adjustments  which 
do  not  strictly  fit  the  descriptions  under 
section  771(6)  are  disallowed.  (See,  e.g., 
Final  Affirmative  Countervailing  Duty 
Determination  and  Countervailing  Duty  ' 
Order  Extruded  Rubber  Thread  from 
Malaysia  57  FR  38472  (August  25. 
1992).) 

It  is  dear  that  the  80  HHC  program  is 
an  export  subsidy;  it  provides  a  tax 
exemption  to  exporters  that  other 
companies  in  the  economy'do  not 
receive.  This  is  not  a  secondary 
consequence  of  a  grant  or  loan  program. 
Rather  it  is  the  primary  consequence  of 
a  particular  government  program 
designed  to  benefit  exporters.  Just  as  we 
do  not  consider  the  effect  of  the 
standard  tax  regime  on  the  amoimt  of 
the  grant  to  be  countervailed,  we  do  not 
consider  the  effect  of  other  subsidy 
programs  on  the  amount  of  tax 
exemption  to  be  countervailed. 
Accordingly,  we  continue  to  find  these 
programs  to  be  separate  and  distinct 
subsidies  and  to  find  that  no  adjustment 
to  the  calculation  of  the  subsidy  for  any 
of  the  programs  is  necessary. 

Comment  11  * 

Respondents  state  that  the 
Department  preliminarily  found  that 
several  programs,  including  IPRS,  CCS. 
the  sales  of  licenses,  and  another 
program  involving  duty  drawback,  did 
not  benefit  sales  of  subject  castings  to 
the  United  States.  Respondents  argue 
that,  regardless  of  the  fact  that  none  of 
the  inccHne  earned  through  these 
programs  benefitted  subject  castings 
exported  to  the  United  States,  the 
Department  still  countervailed  the 
deduction  of  this  income.  Respondents 
suggest  that  income  from  the  CCS,  IPRS, 
duty  drawback,  and  sales  of  licenses 
should  not  be  included  in  the 
calculation  of  80  HHC  benefits. 
Respondents  are  not  suggesting  that  the 
Department  offeet  the  subsidy  or 
disregard  secondary  tax  effects.  They  are 
stating  that  because  the  income  does  not 
relate  to  subject  castings,  the  unpaid  tax 
on  this  income  cannot  be  a  subsidy 
benefitting  the  subject  merchandise. 

Respondents  also  argue  that  the 
Department  overstated  Kajaria's  benefits 
from  the  Section  80  HHC  Income  Tax 
Deduction  program  by  not  factoring  out 
its  greater  profits  made  on  exports  of 
non*8ubject  castings.  They  assert  that 
the  Department  should  not  include  the 


profit  earned  on  non-subject  rugtinga  in 
its  80  HHC  calculation. 

Petitionos  state  that  the  Department 
has  correctly  countwvailed  the  benefits 
received  under  the  80  HHC  program. 
They  argue  that  respondoits  have  failed 
to  recognize  that  the  Department  has 
countervailed  this  program  because  it 
provides  a  subsidy  associated  with  the 
export  of  all  goods  and  merchandise. 
Petiti(mers  add  that  no  new  information 
has  been  provided  in  this  review  to 
'suggest  that  the  Department  should 
change  its  calculations.  They  assert  that 
the  Etepartment  should  reject  Kajaria's 
claim  that  its  80  HHC  benefits  are 
overstated. 

Department's  Position 

We  disagree  with  respondents' 
assertion  that  we  incorrectly  calculated 
the  benefit  provided  by  the  80  HHC 
program.  Again,  respondents  are.  in 
effect,  requesting  the  Department  to 
trace  specific  revenues  in  order  to 
determine  the  tax  consequences  on  such 
revenues.  As  we  explained  above  in 
Comment  10.  this  is  something  the 
Department  does  not  do  and  is  not 
required  to  do. 

Further,  it  is  our  practice,  in  the  case 
of  programs  where  benefits  are  not  tied 
to  the  production  or  sale  of  a  particular 
product  or  products,  to  allocate  the 
benefit  to  all  products  produced  by  the 
firm.  (See  e.g..  Final  Affirmative 
Countervailing  Duty  Determination: 
Certain  Pasta  ("Pasta")  &x>m  Turkey  61 
FR  30366,  30370  (June  14, 1996).)  In  this 
case,  because  the  80  HHC  program  is  an 
export  subsidy  not  tied  to  specific 
products,  we  appropriately  allocated  the 
benefit  over  total  exports.  We  have  used 
this  methodology  to  calculate  benefits 
from  the  80  HHC  program  in  previous 
reviews  of  this  order. 

Final  Results  of  Review 

For  the  period  January  1, 1992 
through  December  31, 1992,  we 
determine  the  net  subsidies  to  be  0.00 
percent  ad  valorem  for  Dinesh  BrothOTS, 
Pvt  Ltd.,  13.99  percent  for  Kajaria  bon 
Castings  Pvt.  Ltd.,  and  6.02  percent  ad 
valorem  for  all  other  companies. 
Because  this  notice  is  being  published 
concurrently  with  the  final  results  of  the 
1993  administrative  review,  the  1993 
administrative  review  will  serve  as  the 
basis  for  setting  the  cash  deposit  rate. 

This  notice  serves  as  the  only 
reminder  to  parties  subject  to  APO  of 
their  responsibiUties  concerning  the 
return  or  destruction  of  proprietary 
information  disclosed  under  APO  in 
accordance  with  section  355.34(d)  of  the 
Proposed  Regulations.  Failure  to  comply 
is  a  violation  of  the  APO. 


This  administrative  review  and  ncftioa 
are  in  accordance  with  section  751(a)(1) 
of  the  Act  (19  U.S.C  1675(a)(1))  and  19 
CFR  355.22. 

Dated:  November  27, 1996. 
Robert  S.  I  ■Rnw, 

Acting  Assistant  Secretary  for  Import 

Administration. 

[FR  Doc  96-31106  Filed  12-5-96;  8:45  am] 

■LUNQCOMMII 


IMnorfty  Businees  Development 
Agency 

Business  Development  CenOr 
Applications:  Orlando,  JacksonvHis, 
Tampa,  Bronx,  Brooklyn  and 
Brownsville 

AGENCY:  Minority  Business 
Development  Agency,  Commerce. 
ACTION:  Cancellation. 

SUMMARY:  The  Minority  Business 
Development  Agency  is  cancelling  the 
announcement  to  solicit  competitive 
appUcations  imder  its  Minority 
Business  Development  Center  (MBEXZ) 
program  to  operate  the  Orlando, 
Jacksonville  and  Tampa,  Bronx, 
Brooklyn,  and  Brownsville  MBDCs.  The 
Orlando,  Jacksonville,  Tampa,  Bronx 
and  Brooklyn  solicitations  were 
originally  published  in  the  Federal 
Register,  Thursday,  June  6, 1996,  VoL 
61,  No.  110.  Pages  28847  and  28851. 
The  Brownsville  MBDC  solicitation  was 
published  on  Wednesday,  June  12. 
1996,  Vol.  61.  No.  14,  Page  29738. 

11.800  Minority  Business  Development 
Center  (Catalog  of  Federal  Doinestic 
Assistance) 
Dated  December  2. 1996. 


Ahemate  Fedavl  Register  Liaison  Officer. 
Minimty  Business  Development  Agency. 
(FR  Doc  96-31036  Filed  12-5-96;  8:45  am] 


CONSUMER  PRODUCT  SAFETY 


Sunshine  Act 


AND  DATE:  lOKX)  a.m..  Tuesday, 
December  10, 1996. 

LOCATION:  Room  420,  East  West  Towers. 
4330  East  West  Highway,  Bethesda, 
Maryland. 
STATUS:  Open  to  the  Public 

MATTERS  TO  BE  CONSIDERED: 
1.  Crib  Slats 

The  Commission  will  omsider  options  to 
address  hazards  related  to  the  structural 
integrity  (rfside  rail  slats  on  cribs. 
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2.  PMitMB  GP  M-l  on  MuiO-PucpMa 

The  staff  will  Inlef  the  CommissicHi  on 
Petition  CP  96-1,  from  Judy  L  Carr, 
requestiiig  the  Commission  to  amend  the 
sawty  standard  for  cigarette  lighters  to, 
include  multi-purpoM  lighten. 

For  a  recorded  message  containing  the 
latest  agenda  information,  call  (301) 
504-0709. 

CONTACT  PERSON  FOR  AOOmONAL 
MFORMATKM:  Sadye  E.  Dimn,  Office  of 
the  Secretary,  4330  East  West  Highway, 
Bethesda,  MD  20207  (301)  504-0800. 

Dated:  December  4, 1996. 
Sady*  E.  Ovnii, 
Secntary. 
[FR  Doc  96-31245  Filed  12-4-06;  2:13  pm) 

■HJJNQCOOC  was  01  M 


DEPARTMENT  OF  DEFENSE 

Offlc*  of  the  Secretary 
I  No.  OT-oq 


:  ■''  t-.i?*  i 


.:*^*:- 


3e(b)  Notification;  Arms  Sales 

AQBICY:  Department  of  Defense.  Defisnse 
Security  Assistance  Agency. 
ACTION:  Notice. 

SUMMARY:  The  Department  of  Defense  is 
publishing  the  imclassifisd  text  of  a 
section  36(b)  arms  sales  notificatitHi. 
TTiis  is  published  to  fulfill  the 
requirements  of  section  155  of  Public 
Law  104-164  dated  21  July  1996. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  A.  Urban.  DSAA/CX)MPT/FPD.    .    • 
(703)604-6575. 


The  following  is  a  copy  of  the  letter 
to  the  Speaker  of  the  House  of 
Representatives.  Transmittal  97-03, 
with  attached  transmittal,  policy 
fustification  and  sensitivity  of 
technology  pages. 

Dated:  December  1, 1996. 

L.M.Byinui, 

Ahemate  OSD  Federal  Register  Liaison 
Officer.  Department  of  Defense. 

ICOMI 


-  •>., ".' 
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DEFENSE  SECtmiTY  ASSISTANCE  AGENCY 


■  JV 


■■•'v-.i' 


WASNMGTON.  OC  20301.2t0e 


ism  tM 


In  reply  refer  to; 
I-0S484/96ct 


HonoraUDle  Newt  Gingrich  « 

Speaker  of  the  House  of 

Representatives 
Washington,  D.C.   20515-6501 

Dear  Mr.  Speaker: 

Pursuant  to  the  reporting  requirements  of  Section  36(b)(1) 
of  the  Arms  Export  Control  Act,  we  aire  forwarding  herewith 
Transmittal  No.  97-03,  concerning  the  Department  of  the  Navy's 
proposed  Letter (s)  of  Offer  and  Acceptance  (LOA)  to  Germany  for 
defense  articles  and  services  estimated  to  cost  $27  million. 
Soon  after  this  letter  is  delivered  to  your  office,  we  plan  to 
notify  the  news  media. 

Sincerely, 


Q. 
Diraclor 


USA 


Attachments 


Same  Itr  to: 


House  Committee  on  International  Relations 
Senate  Committee  on  Appropriations 
Senate  Committee  on  Foreign  Relations 
House  Committee  on  National  Security 
Senate  Committee  on  Armed  Services 
House  Committee  on  Appropriations 
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Transmittal  No.  97-03 

Notice  of  Propo&ed  Issuance  of  Letter  of  Offer 

Pursuant  to  Section  36(b)(1) 

of  the  Arms  Export  Control  Act 


(i) 
(ii) 


{•  •  -  •  k 
11&) 


(iv) 

(V) 

(vi) 


Prospect ive  PurchAseri   Germany 

Total  Efl^^nl^^Af^  viiio. 

Major  Defense  Equipment* 
Other    .  • 

TOTAL 


$18  million 
S  9  millioft 
$27  million 


Description  of  Articles  or  Services  Offered: 
Four  HARPOON  Shipboard  Conmauid  and  Launch  Control  Systems 
(HSCALCS) ,  h2u:dweLre/ software  for  shipboeurd  installation 
and   checkout  of  launcher  systems,  technical  services  to 
support  shipboard  installation,  software  integration, 
system  checlcout /acceptance  testing  and  engineering 
emalysis,  personnel  training  and  training  equipment, 
special  support  and   test  equipment  including  a  HARPOON 
Guided  Missile  Simulator  (HGMS) ,  spaure  and  repair  parts, 
publications  and   technical  documentation >  U.S.  Government 
and   contractor  engineering  and  logistics  personnel 
services  and  other  related  elements  of  logistics  support. 

Military  Department:   N&vy  (LFG) 

Sales  rommisfiion.  Fee,  etc..  Paid.  Offered,  or  Agreed  to 
be  Paid:  None 

Sensitivity  of  Technology  Contained  in  the  Defense  Article 
or  Defense  Services  Proposed  to  be  Sold; 
See  Annex  attached 


(vii)    Date  Report  Delivered  to  Congress:   ^  ^  |Qy  \^ 


as  defined  in  Section  47(6)  of  the  Arms  E^qport  Control  Act 
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POLICY  JUSTIFICATIQM 


Germany  -  HARPOON  Missile  Shinboard  Launcher  Systems 

The  Government  of  Germany  has  requested  the  purchase  of  four 
HARPOON  Shipboard  Command  and   Launch  Control  Systems  (HSCALCS) , 
hardware /software  for  shipboard  installation  and   checkout  of 
launcher  systems,  technical  services  to  support  shipboard 
installation,  software  integration,  system  checkout /acceptance 
testing  and  engineering  analysis,  personnel  training  and  training 
equipment,  special  support  and  test  equipment  including  a  HARPOON 
Guided  Missile  Simulator  (HQIS) ,  spare  eind  repair  parts, 
publications  and  technical  documentation,  U.S.  Government  and 
contractor  engineering  and  logistics  personnel  services  and  other 
related  elements  of  logistics  support.   The  estimated  cost  is  $27 
million. 

"■'■•-.■■  -'^"  •• 

This  sale  will  contribute  to  the  foreign  policy  and  national 
security  objectives  of  the  United  States  by  helping  to  improve  the 
military  capabilities  of  Germany;  furthering  stauidardization  and 
interoperability  of  naval  shipboard  systems;  emd  enhancing  the 
defense  of  Western  Europe. 

Genwuiy  plans  to  install  this  HARPOON  shipboard  equipment  on  new 
construction  frigates  in  order  to  inprove  its  surface  warfare 
capability.  Germany  has  HARPOON  missiles  in  its  inventory  and 
therefore  will  have  no  difficulty  absorbing  this  additional  HARPOON 
equiponent  into  its  armed  forces. 

The  sale  of  this  HARPOON  equipment  will  not  affect  the  basic 
military  balamce  in  the  region. 

The  prime  contractor  will  be  McDonnell  Douglas  Aerospace,  Saint 
Louis,  Missouri.   There  may  be  one  or  more  offset  agreements 
entered  into  in  connection  with  this  proposed  sale. 

Iitqplementation  of  this  sale  will  not  require  the  assignment  of  any 
additional  U.S.  Government  personnel  or  contractor  representatives 
to  Germany. 

There  will  be  no  adverse  impact  on  U.S.  defense  readiness  as  a  ' 
result  of  this  sale. 
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Transmittal  No.  97-03 

Notice  of  Proposed  Issuemce  of  Letter  of  Offer 

Pursu2uit  to  Section  36(b)(1) 

of  the  Anns  Esqport  Control  Act 


Annex 
Item  No.  vi 


(vi) 


Sensitivity  of  Technology! 


1.  The  HARPOON  Shipboard  Equipment  Weapons  Control 
Console  is  classified  Confidential.   The  Fault  Isolation  Kit,  an 
iton  of  special  test  equicxnent,  is  classified  Confidential  as  are 
the  preprogrammed  coinputer  boeurds  used  on  the  HARPOON  Guidance 
Missile  Simulator.   Operational  and   maintenemce  m£uiuals  and 
systan  related  technical  data  which  provide  information  on  system 
vulnerabilities  are  classified  Confidential. 

2.  If  a  technologically  capable  adversaury  were  to 
obtain  knowledge  of  this  equipment,  it  is  possible  that 
count ermeasures  could  be  developed  thereby  reducing  overall 
weapon  system  effectiveness. 

3.  A  determination  has  been  made  that  the  recipient 
country  caun  provide  substiuitially  the  same  degree  of  protection 
for  the  sensitive  technology  being  released  as  the  U.S*. 
Government.   This  sale  is  necessary  in  furtherance  of  the  U.S. 
foreign  policy  and  national  security  objectives  outlined  in  the 
Policy  Justification. 


|FR  Doc.  96-31066  Filed  12-5-96;  8:45  ami 
MLUNQ  COOS  I 
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[TranamitW  No.  97-02] 
36(b)  Notification;  Anns 

AGENCY:  Department  of  Defense,  Defense 
Security  Assistance  Agency. 

ACTION;  Notice. 

SUMMARY:  The  Department  of  Defense  is 
publishing  the  imclassified  text  of  a 


secticm  36(b)  arms  sales  notification. 
This  is  published  to  fulfill  the 
reluirements  of  section  155  of  Public 
Law  104-164  dated  21  July  1996. 

FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  A.  Uiban.  DSAA/COMPT/FPD. 
(703) 604-6575 

The  following  is  a  copy  of  the  letter 
to  the  Speaker  ^  the  House  of 


Representatives,  Transmittal  97-02. 
with  attached  transmittal,  policy 
justification  and  SMisitivity  of 
technology  pages. 

Dated:  December  1, 1996. 
ImM.  Bypmn. 

Ahemate  OSD  Federal  Register  liaistm 
Officer,  Departmatt  ofD^nse. 
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WAflMNOTdiOC 


■^%i^-^  li  W  IM 


In  reply  refer  to: 
I-05483/96ct 


Honorable  Newt  Gingrich  .■"itvv' 

Spea)cer  of  the  House  of 

Representatives 
Washington,  D.C.   20515-6501 

Dear   Mr.  Speaker: 

Pursuant  to  the  reporting  requirements  of  Section  36(b)(1) 
of  the  Arms  Export  Control  Act,  we  are  forwarding  herewith 
Tremsmittal  No.  97-02,  concerning  the  Depaz^tment  of  the  Navy's 
proposed  Letter (s)  of  Offer  and  Acceptance  (LOA)  to  the 
Netherlemds  for  defense  articles  and  services  estimated  to  cost 
$27  million.   Soon  after  this  letter  is  delivered  to  your 
office,  we  plan  to  notify  the  news  media. 

Sincerely, 


Thomas  Q.  Rhsint 

Ueuttnani  Qtntral.  USA 

Oktdor 


Attachments 


Same  Itr  to; 


House  Committee  on  International  Relations 
Senate  Committee  on  Appropriations 
Senate  Committee  on  Foreign  Relations 
House  Committee  on  National  Security 
Senate  Committee  on  Armed  Services 
House  Committee  on  Appropriations 
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:   Transmittal  No.  97-02 

Notice  of  Proposed  Issueuice  of  Letter  of  Offer 

Pursuant  to  Section  36(b)(1) 

of  the  Arms  Export  Control  Act 
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(i) 
(ii) 


pynsnecf-ive  Purehasgr;   The  Netherlands 


(iii) 


^ 


(iv) 

(V) 

(vi) 
(vii) 


Tn^al  Estimated  Value: 

Major  Defense  Equipment* 

Other 

TOTAL 


$18  million 
$  q  million 
$27  million 


n^seriotion  nf  Arti^1*>fi  Qr  Sftrvices  Offered: 
Four  HARPOON  Shipboard  Command  euifl  La\mch  Cdntrol  Systems 
(HSCALCS) ,  hardware /software  for  shipboard  installation 
and  checlcout  of  launcher  systems,  technical  services  to 
support  shipboard  installation,  software  integration, 
system  checkout /acceptance  testing  and  engineering 
analysis,  personnel  training  and  training  equipment, 
special  support  and  test  equipment  including  four  HARPOON 
Guided  Missile  Simulators  (HGMS) ,  spare  and  repair  parts, 
publications  and  technical  documentation,  U.S.  Government 
and  contractor  engineering  auid  logistics  personnel 
services  auid  other  related  elements  of  logistics  support. 

Military  nepartment;   Navy  (LFM,  Amendment  1) 

gales  Commission.  Fe«» -  etie .  .  Paid.  Offered.  Of  Agreed  tQ 
be  Paid;   None 

.qensitivi^v  of  TechnnTocrv  Contained  in  the  Defense  Artjcle 

or  Defense  fiervicea  Proposed  t.Q  be  Sold: 
See  Annex  attached 

nare  Report-  Deliverer!  to  Congress:  IS  WV  1996 


*  as  defined  in  Section  47(6)  of  the  Arms  Export  Control  Act 
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Netherlands  -  harpoon  Missile  .ShiDbQ;irrf  T^ungh^r  gv«hon.«^ 

The  Government  of  the  Netherlands  has  requested  the  purchase  of 
four  HARPOON  Shipboard  Command  and  Launch  Control  Systems 
(HSCALCS) ,  hardware/software  for  shipboard  installation  and 
checkout  of  launcher  systems,  technical  services  to  support 
shipboard  installation,  software  integration,  system 
checkout /acceptance  testing  and  engineering  analysis,  personnel 
training  and  training  equipment,  special  support  and  test  equipment 
including  four  HARPOON  Guided  Missile  Simulators  (HGMS) ,  spare^ind 
repair  parts,  publications  and   technical  documentation,  U  S 
Government  and  contractor  engineering  and  logistics  personnel 
services  and  other  related  elements  of  logistics  support   The 
estimated  cost  is  $27  million.         ,  .-  .>  ,  . 

This  sale  will  contribute  to  the  foreign  policy  and  national 
security  objectives  of  the  United  States  by  helping  to  improve  the 
military  capabilities  of  the  Netherlands;  furthering 
standardization  and  interoperability  of  naval  shipboard  systems; 
and  enhancing  the  defense  of  Western  Europe. 

The  Netherlands  plans  to  install  this  HARPOON  shipboard  equipment 
on  new  construction  frigates  in  order  to  improve  its  surface 
warfare  capability.   The  Netherlands  has  HARPOON  missiles  in  its 
inventory  and  therefore  will  have  no  difficulty  absorbing  this 
additional  HARPOON  equipment  into  its  armed  forces. 

The  sale  of  this  HARPOON  equipment  will  not  affect  the  basic 
military  balance  in  the  region.  -^  .  . 

The  prime  contractor  will  be  McDonnell  Douglas  Aerospace.  Saint 
Louis,  Missouri.   "Hiere  may  be  one  or  more  offset  agreements 
entered  into  in  connection  with  this  proposed  sale. 

Inglementation  of  this  sale  will  not  require  the  assignment  of  any 
addit.ional  U.S.  Government  personnel  or  contractor  representatives 
to  the  Nether leuids . 

<  '  -  ■     ■  -  ,     _■ 

There  will  be  no  adverse  intact  on  U.S.  defense  readiness  as  a 
result  of  this  sale. 


;  \. 
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-       '      Transmittal  No.   97-02 

Notice  of  Proposed  Issuance  of  Letter  of  Offer 

Pursiiant  to  Section  36(b)(1) 

of  the  Arms  E^qport  Control  Act 


Annex 
Item  No.  vi 


V 


(vi) 


Sensitivity  of  Teghnoloay; 


1.  The  HARPOON  Shipboard  Equipment  Weapons  Control 
Console  is  classified  Confidential.  The  Fault  Isolation  Kit,  an 
item  of  special  test  equipment,  is  classified  Confidential  as  are 
the  preprogrammed  computer  boaurds  used  oiv.  the  HARPOON  Guidance 
Missile  Simulator.   Operational  and  maintenance  manuals  amd 
system  related  technical  data  which  provide  information  on  systen 
vulneretbilities  are  classified  Confidential. 

2.  If  a  technologically  capeUole  adversary  were  to 
obtain  knowledge  of  this  equipment,  it  is  possible  that 
countermeasures  could  be  developed  thereby  reducing  overall 
weapon  system  effectiveness. 

3.  A  determination  has  been  made  that  the  recipient 
country  can  provide  substantially  the  same  degree  of  protection 
for  the  sensitive  technology  being  released  as  the  U.S. 
Government.   This  sale  is  necessary  in  furtherance  of  the  U.S. 
foreign  policy  and   national  security  objectives  outlined  in  the 
Policy  Justification. 

(PR  Doc.  96-31067  Piled  12-5-96;  8:45  am] 
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[Transmlttai  No.  97-0^ 

36(b)  Notification;  Anns  Sales 

AGENCY:  Department  of  Defense,  Defense 
Security  Assistance  Agency. 
action:  Notice. 

SUMMARY:  The  Department  of  Defense  is 
publishing  the  imclassified  text  of  a 


section  36(b)  arms  sales  notification. 
This  is  published  to  fulfill  the 
requirements  of  section  155  of  Public 
Law  104-164  dated  21  July  1996. 
FOR  FURTHER  MFORMATION  CONTACT:^  . 
Mr.  A.  Urban,  DSAA/COMPT/FPD,     • 
^{703)604-6575.  •   ' 

The  following  is  a  copy  of  the  letter 
to  the  Speaker  of  the  House  of 


Representatives,  Transmittal  97-04, 
with  attached  transmittal  and  policy 
justification  pages. 

Dated:  December  1, 1996. 

•  LAL  Bynnm, 

'  JMtemate  OSD  Federal  Beffster  Liaison 
Officer,  Department  of  Defense. 

BItLIWO  COOK  BOTB  81  M 


J.'-.  ^,i,  t- 


>••.&-;. 


■*:..  ■  ./•A--'^ 


■  «.!,■■• 
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DEFENSE  SECURITY  ASSISTANCE  AGENCY 

WASHMQTON.  DC  20301 -atOO 


IS  Ml  IMS 

In  reply  r«£er  to: 
1-05465/96 


Honora]^l«  Ne%#t  Gingrich 
Speaker  o£  the  House  of 

Representatives 
Washington,  O.C.   20515-6501 

Dear  Mr.  Speaker: 

Pursuant  to  the  reporting  requir«kents  of  Section  36(b)(1) 
of  the  Arms  Esqport  Control  Act,  we  axe   forwarding  herewith 
Transmittal  No.  97-04,  concerning  the  Depart^aent  of  the  Navy's 
proposed  Letter (s)  of  Offer  and  Acceptance  (LQA)  to  Spain  for 
defense  eurticles  and  services  estimated  to  cost  $50  million. 
Soon  after  this  letter  is  delivered  to  yoxir  office,  vm  plan  to 
notify  the  news  media. 

Sincerely* 


aRhamt  ' 
USA 


Seune  Itr  to: 


Attachments 


House  Committee  on  International  Relations 
Senate  Conraittee  on  Appropriations 
Senate  Committee  on  Foreign  Relations 
House  Consaittee  on  National  Secxirity 
Senate  Committee  on  Armed  Services 
House  Comnittee  on  A^ropriations 
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(i) 
(ii) 


(•    •    •   k 
111) 


(iv) 

(V) 

(vi) 


Transmittal  No.  97-04;. J'"  ' 

Notice  of  Proposed  Issuance  o£  Letter  of  Offer 

Pursuant  to  Section  36(b)(1) 

of  the  Anns  Export  Control  Act 


Prospective  Purchaser;   Spain 

Major  Defense  Equipment* 

Other 

TOTAL 


$39  million 
Sll  million 
$50  million 


Description  of  Articles  or  Services  Offered; 
Twenty  vehicles,  with  emcillary  equipment,  from  the  family 
of  Assault  Anphibious  Vehicles  (AAV) ,  commxinications 
equipment,  17  HBM2  .50  caliber  machine  gxins,  17  M19  40MM 
machine  guns,  17  M257  smoke  grenade  launchers,  two  M240 
7 . 62  machine  guns ,  spare  and   repair  parts ,  support 
equipment,  publications  emd  technical  data,  personnel 
training  and   training  equipment,  U.S.  Government  suid 
contractor  technical  and   logistics  services  and   other 
related  elements  of  progreun  support. 

Militarv  Department!   Navy  (SCP)        ' 

Sales  Commission.  Fee,  etc..  Paid.  Offered,  or  Agreed  to 
be  Paid :   None 

Sensitivity  of  Technology  Contained  in  the  Defense  Article 

or  Defense  Services  Proposed  to  be  Sold: 

None 


(vii)    Date  Report  Delivered  to  Congress;  |  g  |gy  ^ggg 


as  defined  in  Section  47(6)  of  the  Arms  Export  Control  Act. 
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POLICY   JUSTIFICATION 


.-] 


SDAJTi  -   Assault  Amphtbious  Vehiclea 

The  Government  o£  Spain  has  requested  the  purchase  of  20  vehicles, 
with,  emcilleury  equipment,  from  the  family  of  Assault  Anphibious 
Vehicles  (AAV),  communications  equijaient,  17  HBM2  .50  caliber 
machine  guns,  17  Ml 9  40MM  machine  guns,  17  M257  smoke  grenade 
laxinchers,  two  M240  7.62  machine  guns,  spaure  said  repair  pairts, 
support  equipment,  publications  emd  technical  data,  personnel 
training  and  training  equipment,  U.S.  Government  auid  contractor 
technical  and  logistics  services,  auid  other  related  elements  of 
progreun  support.   The  estimated  cost  is  $50  million. 

This  sale  will  contribute  to  the  foreign  policy  and   national 
security  objectives  of  the  United  States  by  improving  the  military 
capeQ^ilities  of  Spain. 

Spain  will  use  this  new  equipment  as  replacements  for  its  current 
inventory  of  amphibious  vehicles,  previously  procured  from  the 
United  States  Government,  and   to  modernize  and  strengthen  its  Naval 
operational  eunphibibus  capability  in  support  of  national  defense 
objectives.   Having  had  previous  operational  experience  with 
aunphibious  vehicles,  Spain  will  have  no  difficulty  eibsorbing  this 
new  equipment  into,  its  armed  forces. 

The  sale  of  these  vehicles  and   support  will  not  affect  the  basic 
military  balemce  in  the  region. 

The  Assault  Amphibious  Vehicles  will  be  procured  for  Spain  through 
a  competitive  procurement.   There  are  no  offset  agreements  proposed 
in  connection  with  this  potential  sale. 

Implementation  of  this  sale  will  not  require  the  assignment  of  etny 
additional  U.S.  Government  personnel  or  contractor  representatives 
to  Spain. 

There  will  be  no  adverse  impact  on  U.S.  defense  readiness  as  a 
resurt  of  this  sale. 


IFR  Doc.  96-31068  Filed  12-5-96;  8:45  am) 
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DefwiM  Lojl>Mc<  Agwicy 

Privaqf  Act  of  1974;  Computv 
Matcnmg  tTograni  dviwmii  me  unnea 
StalM  PepMlment  of  Agriculture  and 
the  Defense  Manpower  Data  Center  of 
tfw  Department  of  Def ertse 

AQeCY:  Delaiue  Manpower  Data 
Center,  Defense  Logistics  Agency, 
Department  of  Defense. 
ACTION:  Notice  of  a  computer  matching 
program  between  the  United  States 
Department  of  Agriculture  (USDA)  and 
the  Department  of  Defense  (DoD)  for 
public  commmt. 


f:  Subsection  (e)(12)  of  the 
Privacy  Act  of  1974,  as  amended.  (5 
U.S.C  5S2a)  requires  agencies  to 
publish  advance  notice  of  any  proposed 
or  revised  computer  matrhing  program 
by  the  matching  agency  for  public 
comment.  The  DoD,  as  the  matching 
agency  under  the  Privacy  Act  is  hereby 
giving  constructive  notice  in  lieu  of 
direct  notice  to  the  record  subjects  of  a 
computer  matching  program  between 
USDA  and  DoD  that  their  records  are 
being  matched  by  computer.  The  record 
subjects  are  USDA  delinquent  debtors 
who  may  be  current  or  former  Federal 
emplojrees  receiving  Federal  salary  or 
benefit  payments  and  who  are 
delinquent  in  their  repayment  of  debts 
owed  to  the  United  States  Government 
under  the  Food  Stamp  Program 
administered  by  USDA  so  as  to  permit 
USDA  to  pursue  and  collect  the  debt  by 
volvmtary  repayment  or  by 
administrative  or  salary  oKset 
procedures  under  the  provisions  of  the 
Debt  Collection  Act  of  1982. 
DATES:  This  proposed  acticm  will 
become  effective  January  6, 1997,  and 
the  computer  matching  will  proceed 
accordingly  without  further  notice, 
unless  comments  are  received  which 
would  result  in  a  contrary 
determination  or  if  the  Office  of 
Management  and  Budget  or  Congress 
objects  thereto.  Any  public  comment 
must  be  received  before  the  effective 
date. 

AOOAESSES:  Any  interested  party  may 
submit  written  comments  to  the 
Director,  Defense  Privacy  Office,  Crystal 
Mall  4,  Room  920, 1941  Jefferson  Davis 
Highway,  Arlington,  VA  22202-4502. 
FOR  FURTHER  INFORMATION  CONTACT:  MR. 
AUREUO  NEPA,  JR.  AT  TELEPHONE  (703) 
607-2943. 

SUPPI^MENTARY  INFORMATION:  Pursuant 
to  subsection  (o)  of  the  Privacy  Act  of 
1974,  as  amended,  (5  U.S.C.  552a),  the 
DoD  and  U^A  has  concluded  an 
agreement  to  conduct  a  computer 
matching  program  between  \he  agencies. 
The  purpose  of  the  match  is  to  exchange 


perscmal  data  betMreoi  the  agencies  fiar 
debt  collection.  The  match  will  yield 
the  identity  and  location  of  the  debtors 
within  the  Federal  government  so  that 
USDA  can  pursue  recoupmmt  of  the 
debt  by  volimtary  payment  or  by 
administrative  or  salary  offset 
procedures.  Computer  matching 
appeared  to  be  the  most  efficient  and 
elbctive  manner  to  accomplidi  this  task 
with  the  least  amount  of  intrusion  of 
personal  privacy  of  the  individuals 
concerned.  It  was  therefore  concluded 
and  agreed  upon  that  computer 
matching  would  be  the  best  and  least 
obtrusive  manner  and  choice  for 
accomplishing  this  requirement. 

A  copy  of  the  computer  matching 
agreement  between  USDA  and  DoD  is 
available  upon  request  to  the  public. 
Requests  should  be  submitted  to  the 
adm«8s  caption  above  or  to  the  USDA, 
14th  and  Independence  Avenue.  SW, 
Room  143-We8t,  Washingtcm.  DC  20250. 
Telephone  (202)  720-1168. 

Set  forth  below  is  the  notice  of  the 
establishment  of  a  computer  matching 
program  required  by  paragraph  6.c.  of 
the  Office  of  Management  and  Budget 
Guidelines  on  computer  matching 
published  in  the  Federal  Register  at  54 
FR  25818  on  Jime  19, 1989. 

The  matching  agreement,  as  required 
by  5  U.S.C  552a(r)  of  the  Privacy  Act, 
and  an  advance  copy  of  this'notice  was 
submitted  on  November  21, 1996,  to  the 
Committee  cm  Government  Reform  and 
Oversight  of  the  House  of 
Representatives,  the  Committee  on 
Governmental  Affairs  of  the  Senate,  and 
the  Administrator  of  the  Office  of 
Information  and  Regulatory  AfEairs, 
Office  of  Management  and  Budget 
pursuant  to  paragraph  4d  of  Appendix 
I  to  OMB  Circular  No.  A-130,  'Federal 
Agency  Responsibilities  for  Maintaining 
Records  about  Individuals,'  dated 
February  8. 1996  (February  20, 1996, 61 
FR  6427).  The  matching  program  is 
subject  to  review  by  OMB  and  Congress 
and  shall  not  become  effective  untu  that 
review  period  has  elapsed. 

Dated:  December  1,  1996. 

Patricia  L.  Ton>iiigs, 

Altemata  OSD  Federal  Register  Liaison 
Ofpca;  Department  of  Defense. 

Notice  of  a  Computer  Matching 
Program  Betwraen  the  United  Statee 
Department  of  Agriculture  and  ttie 
Department  of  Defenae  for  Debt 
Collection 

A.  Partipating  agencies:  Participants 
in  this  computer  matching  program  are 
the  United  States  £)epartment  of 
Agriculture  (USDA)  and  the  Defense 
Manpower  Data  Center  (DMDC)  of  the 


Department  of  Defense  (DoD).  The 
U^A  is  the  source  agency,  i.e.,  the 
activity  disdodng  the  records  for  the 
purpose  of  the  match.  The  DMDC  is  the 
specific  recipient  activity  or  matching 
agency,  i.e.,  thfl  agency  diat  actually 
performs  the  computer  matdiing. 

B.  Purpose  of  the  match:  Upon  the 
execution  of  this  agreement,  USDA  will 
provide  and  disclose  certain  food  stamp 
debtor  reccwds  to  DMDC  so  that  DMDC 
can  identify  and  locate  any  Federal 
personnel,  employed  or  retired  fit>m 
service  with  the  Federal  Government, 
who  may  owe  delinquent  debts  to  the 
Federal  Government  for  overissued 
Food  Stamp  Program  benefits.  USDA 
will  use  this  information  to  initiate 
independent  collection  of  those  debts 
under  the  provisions  of  the  Debt 
Collection  Act  when  voluntary  payment 
is  not  forthcoming.  These  collection 
efforts  will  include  requests  by  USDA  of 
the  employing  agency  to  apply 
administrative  and/or  salary  ofiiset 
procedures  until  such  time  as  the 
obligation  is  paid  in  full. 

C.  Authority  for  computing  the 
match:  The  legal  authority  for 
conducting  the  matching  program  is 
contained  in  the  Debt  Collection  Act  of 
1982  (Pub.  L.  97-365),  as  amended  by 
the  Debt  Collection  Improvement  Act  of 
1996  (Pub.  L.  104-134,  section  31001), 
31  U.S.C.  Chapter  37,  Subchapter  I 
(General)  and  Subchapter  n  (Claims  of 
the  United  States  Government),  31 
U.S.C.  3711.  Collection  and 
Compromise,  31  U.S.C  3716,. 
Administrative  Offset,  5  U.S.C.  5514, 
Installment  Deduction  for  Indebtedness 
(Salary  Offset);  7  U.S.C.  2022  (Collection 
and  Disposition  of  Claims);  10  U.S.C 
136,  Assistant  Secretaries  of  Defense; 
Section  101(1)  of  Executive  Order  No. 
12674;  4  CFR  Chapter  n.  Federal  Qaims 
Collection  Standards  (General 
Accoimting  Office  •  Department  of 
Justice);  5  CFR  550.1101  -  550.1108, 
Collection  by  Offset  from  Indebted 
Government  Employees  (OPM);  7  CFR 
part  3,  Debt  Management  (Agriculture); 

7  CFR  273.18  (Claims  against 
households). 

D.  Records  to  be  matched:  The 
systems  of  records  maintained  by  the 
respective  agencies  under  the  Privacy 
Act  of  1974,  as  amended,  5  U.S.C.  552a, 
from  which  records  will  be  disclosed  for 
the  purpose  of  this  computer  match  are 

USDA  will  use  records  from  the 
system  of  records  published  as  Claims 
Against  Food  Stamp  Recipients-USDA 
FNS-3.  last  published  at  56  FR  50552 
on  October  7, 1991,  and  amended  at  58 
FR  48633  on  September  17.  1993. 

DoD  will  use  the  record  system 
identified  as  S322.ll  DMDC,  entitled 
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'Federal  Creditor  Agency  Debt 
Collection  Data  Base',  last  published  in 
the  Federal  Register  at  61  FR  32779  on 
June  25, 1996. 

E.  Description  of  computer  matching 
program:  USDA,  as  the  source  agency, 
will  provide  DMDC  with  magnetic  tapes 
which  contain  the  names  of  certain 
debtors  who  are  delinquent  in  paying 
for  overissued  food  stamp  benefits. 
Upon  receipt  of  the  computer  tape  files 
of  debtor  accounts,  DMDC  will  perform 
a  computer  match  using  all  nine  digits 
of  the  SSN  of  the  USDA  file  against  a 
T3MDC  computer  database.  The  DMDC 
database,  established  under  an 
interagency  agreement  between  DcD, 
OPM,  OMB  and  the  Treasury 
Department,  ccmsists  of  employment 
records  of  Federal  employees  and 
military  members,  active  and  retired. 
Matching  records  Chits'),  based  on  the 
SSN,  will  produce  the  debtor's  name, 
service  or  agency,  category,  and  ciirrent 
work  and/or  home  address.  The  hits  or 
matches  will  be  furnished  to  USDA. 
USDA  is  responsible  for  verifying  and 
determining  that  the  data  on  the  DMDC 
reply  tape  files  are  consistent  with 
USDA  source  files  and  for  resolving  any 
disarepancies  or  inconsistencies  on  an 
individual  basis.  USDA  is  also 
responsible  for  making  final 
determinations  as  to  positive 
identification,  amount  of  indebtedness 
and  recovery  efforts  as  a  result  of  the 
match. 

F.  Inclusive  dates  of  the  matching 
program:  This  computer  matching 
program  is  subject  to  review  by  the 
Office  of  Management  and  Budget  and 
Congress.  If  no  objections  are  raised  by 
either,  and  the  mandatory  30  day  public 
notice  period  for  conmaent  has  expired 
for  this  Federal  Register  notice  with  no 
significant  adverse  public  comments  in 
receipt  resulting  in  a  contrary 
determination,  then  this  computer 
matching  program  becomes  effective 
and  the  respective  agencies  may  begin 
the  exchange  of  data  30  days  after  the 
date  of  this  published  notice  at  a 
mutiially  agreeable  time  and  will  be 
repeated  annually.  Under  no 
circumstances  shall  the  matching 
program  be  implemented  before  the  30 
day  public  notice  period  for  comment 
has  elapsed  as  this  time  period  cannot 
be  waived.  By  agreement  between 
USDA  and  DoD.  the  matching  program 
will  be  in  effect  and  continue  ror  18 
months  with  an  option  to  renew  for  12 
additional  months  \mless  one  of  the 
parties  to  the  agreement  advises  the 
other  by  written  request  to  t^minate  or 
modify  the  agreement. 

G.  Address  for  receipt  of  putdic 
comments  or  inquiries:  Director, 


Defense  Privacy  Office,  Crystal  Mall  4. 
Room  920, 1941  Jefferson  Davis 
Highway.  Arlington,  VA  22202-4502. 
Telephone  (703)  607-2943. 

(FR  Doc  96-31069  Filed  12-5-96;  8:45  am] 
COM 


Dated:  December  1, 1996. 
Patricia  L.Toppia8t. 
AHemate  OSD  Federal  Bepster  Lkuson 
Officer.  Department  ofD^nse. 

8233.10  DUMCW 


Prtvacy Act  of  1974;  Notfc*  to  Alter  a 
Rocord  System 

AGENCY:  Defense  Logistics  Agency. 
DOD. 

ACTION:  Notice  to  alter  a  record  system. 

SUMMARY:  The  Defense  Logistics  Agency 
proposes  to  alter  a  system  of  records 
notice  in  its  invmitory  of  record  systems 
subject  to  the  Privacy  Act  of  1974  (5 
U.S.C.  552a),  as  amended.  The  alteration 
will  expand  the  'Categories  of 
individuals  covered  by  the  system'  to 
include  military  personnel,  and  adds 
Equal  Employment  Opportimity 
statistics  (i.e.,  age,  handicap  status,  race 
and  national  origin)  to  the  'Categories  of 
records  in  the  system'. 

DATES:  The  alteration  will  be  effective 
on  January  6, 1997,  unless  comments 
are  received  that  would  result  in  a 
contrary  determination. 

ADDRESSES:  Send  comments  to  the 
Privacy  Act  Offi(»r,  Office  of  the  Staff 
Director,  Public  Affairs.  HQ  Defense 
Logistics  Agency,  8725  John  J.  Kingman 
Road.  Suite  2533.  Fort  Belvoir.  VA  . 
22060-6221. 

FOR  FURTHER  MFORMATION  CONTACT:  Ms. 

Susan  Salus  at  (703)  767-6183. 
SUPPLEMENTARY  MFORMATION:  The 

Defense  Logistics  Agency  notices  for 
systems  of  records  subject  to  the  Privacy 
Act  of  1974  (5  U.S.C  552a).  as  amended, 
have  been  published  in  the  Federal 
Register  and  are  available  from  the 
address  above.. 

The  proposed  system  report,  as 
required  by  5  U.S.C  522a(r)  of  the 
Privacy  Act  of  1974,  as  amended,  wras 
submitted  on  November  20, 1996,  to  the 
Committee  on  Government  Reform  and 
Oversight  of  the  House  of 
Representatives,  the  Committee  on 
Governmental  Affairs  of  the  Senate,  and 
the  Office  of  Management  and  Budget 
(OMB)  pursiiant  to  paragraph  4c  of 
Appendix  I  to  OMB  Circular  No.  A-130, 
'Federal  Agency  Responsibilities  far 
Maintaining  Records  About 
Individxials,'  dated  February  8. 1996 
(February  20, 1996. 61  FR  6427). 


Woric  Assignment,  Performance  and 
Productivity  Records  and  Reporting 
Systems  (February  22, 1993,  58  FR 
10864). 


Delete  entry  and  replace  with 
'S900.20  CA.' 

svstemname: 

Delete  entry  and  replace  with 
'Woridbrce  Composition.  Woridoad.  and 
Productivity  Records.' 

SVSTCM  LOCATION: 

Delete  entry  and  replace  with 
'Primary  database  location: 
Headquarters,  Defense  Logistics  Ageacy, 
Corporate  Performance  Office,  8725 
John  J.  Kingman  Road,  Suite  2533  Fort 
Belvoir,  VA  22060-6221. 

Decentralized  locations:  Defense 
Logistics  Agency  Primary  Level  Field 
Activities.  Official  mailing  addresses  are 
published  as  an  appendix  to  DLA's 
compilation  of  systems  of  records 
notices.' 

CATBXNMES  OF  MOWBUALS  OOVERED  BY  TME 
SVSTBI: 

Delete  entry  and  replace  with 
•'Military  and  civilian  personnel 
assigned  to  the  Defense  Logistics 
Agency.' 

CATCOOnet  OF  RBXMOS  Bl  TMi  SVtTHK 

Delete  entry  and  replace  with  "Hie 
primary  database  contains  name.  Social 
Security  Niunber.  date  of  birth,  job 
series,  position  number,  pay  pUm. 
geographic  location,  tenure  group,  EEO 
statistics  (sex,  race,  national  ori^, 
handicap  status),  and  ciurmt 
employment  status  with  IHA. 

Decentralized  locations  may,  in 
additirn.  contain  descriptions  of 
individual  woric  assignmoits,  hours 
expended  against  particular  assignments 
or  categories  of  assignmmts,  cost 
accounting  codes  and  similar  workload 
data.' 

AUTHOWTY  FOR  MMNTBIANCC  OF  THE  «V«rai: 

Delete 'entry  and  replace  with  '5 
U.S.C  301.  Departmental  RNulations;  5 
U.S.C  302.  Delegation  of  authority;  5 
U.S.C  Ch.  61.  Hours  of  Wo  A;  5  U.S.C 
1 104,  Delegation  of  authority  far 
personnel  management;  10  U.S.C  136, 
Under  Secretary  of  Defiense  for 
Perstmnel  and  Readiness;  10  U.S.C  Part 
n.  Personnel;  and  E.a  9397  (SSN).' 
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PWPO«C(«); 

Delete  entry  and  replace  with  To 
provide  on-screen  information  data  and 
statistics  to  officials  of  DLA  for  use  in 
manpower  management  %nd  manpower 
studies:  to  provide  senior  management 
and  EEOC  officials  with  workforce 
composition  statistics. 

Information  at  decentralized  segments 
is  used  by  the  record  subject's 
immediate  supervisor  and  other 
appropriate  management  officials  to 
schedule  and  track  individual  woric 
assignments;  to  record  and  control 
workload;  and  to  report  workload 
reqiiirements.' 


trORAQE: 

Delete  entry  and  replace  with 
.Records  are  me*"*"'"'*^  '"  ""~ 
electronic  form 


Delete  entry  and  replace  t 
'Records  are  maintained  in  paper  and 


RcmEVAa&iTY: 

Etelete  entry  and  replace  with 
'Retrieved  by  individual's  name  or 
Social  Security  Number.  Paper  files  may 
also  be  retrieved  chronologically,  by 
project,  or  by  type  of  assignment.' 

SAfBMAROS: 

Delete  entry  and  replace  with 
'Records  are  stored  in  a  seciire,  limited 
access,  or  monitored  work  area.  Physical 
entry  by  unauthorized  persons  is 
restricted  by  the  use  of  locks,  guards,  or 
administrative  procedures.  The  primary 
database  is  passwixtl  protected  with 
access  limited  to  the  system 
administrator  and  the  system 
administrator's  immediate  or  higher 
level  supervisors. 

bifbrmation  at  decentralized  segments 
is  password  protected  with  access 
limited  to  the  subject's  immediate 
supervisor  and  other  appropriate 
management  officials.' 

KTBinON  AND  nSPOSAU 

Delete  entry  and  replace  with 
'Records  in  the  primary  database  are 
purged  and  replaced  every  45  days. 
Decentralized  segments  are  retained  so 
long  as  the  individual  is  engaged  in  the 
same  work  within  the  same 
organizational  segment,  but  in  no  case 
longer  than  5  years.  Records  are 
destroyed  when  the  individual  leaves 
the  job  or  the  organizational  unit  or 
when  5  years  have  elapsed.' 

•VCTBt  MANAaa)(t)  AND  AOORCaS: 

Delete  entry  and  replace  with  'Staff 
Director.  Corporate  Performance  Office, 
E)efense  Logistics  Agency,  8725  John  ). 
Kingman  Road.  Suite  2533,  F<xt  Belvoir, 
VA  22060-6221,  and  the  Commanders 
of  the  Defense  Logistics  Agency  Primary 
Level  Field  Activities.  Official  mailing 


addresses  are  published  as  an  appendix 
to  DLA's  compilation  of  systems  of   - 
records  notices.' 


,-  jt-- 


RCCOfn  SOUNCC  CATEOOMO: 

Delete  entry  and  replace  with 
'Information  is  provided  from  existing 
records;  employees  and  members: 
supervisors;  and  team  leaders.' 

8000.20  CA 

V- 

SYSTEM  name: 

Workforce  Composition,  Woiidoad, 
and  Productivity  Records. 

SYSTBI  LOCATXWI: 

Primary  database  location: 
Headquarters,  Defense  Logistics  Agency, 
Corporate  Performance  Office,  8725 
John  J.  Kingman  Road,  Suite  2533  Fort 
Belvoir,  VA  22060-6221. 

Decentralized  locations:  Defense 
Logistics  Agency  Primary  Level  Field 
Activities.  Official  n^giling  addresses  are 
published  as  an  appendix  to  DLA's 
compilation  of  systems  of  records 
notices. 

CATEQOMCS  Of  MOIVBUALS  COVERED  BY  THE 

system: 

Military  and  civilian  personnel 
assigned  to  the  Defense  Logistics 
Agency. 

cateoohes  of  records  m  the  systbi: 

The  primary  database  contains  name, 
Social  Security  Number,  date  of  birth, 
job  series,  position  number,  pay  plan, 
geographic  location,  tenure  gitoup,  EEO 
statistics  (sex,  race,  national  origin, 
handicap  status),  and  current 
employment  status  with  DLA. 

Decentralized  locations  may,  in 
addition,  contain  descriptions  of 
individual  work  assignments,  hours 
expended  against  particular  assignments 
or  categories  of  assignments,  cost 
accounting  codes  and  similar  workload 
data. 

AUTHORITY  FOR  MASfTENANCE  OF  THE  SYSTBI: 

5  U.S.Q  301,  Departmental 
regulations:  5  U.S.C  302,  Delegation  of 
authority;  5  U.S.C.  CL  61,  Hours  of 
Work;  5  U.S.C.  1104,  Delegation  of 
authority  for  personnel  management;  10 
U.S.C.  136,  Under  Secretary  of  Defense 
for  Persoimel  and  Readiness;  10  U.S.C 
Part  n.  Personnel;  and  E.O.  9397  (SSN). 

PURP06E(s):  ..  ,'',  : 

To  provide  on-screen  information 
data  and  statistics  to  officials  of  DLA  for 
use  in  manpower  management  and 
manpower  studies:  to  provide  senior 
management  and  EEOC  officials  with 
workforce  composition  statistics. 


Information  at  decentralized  segments 
is  used  by  the  record  subject's 
immediate  supervisor  and  other 
appropriate  management  officials  to 
schedule  and  track  individual  work 
assignments;  to  record  and  control 
woridoad;  and  to  report  workload 
requiremmts. 

ROUTME  USES  OF  RECORDS  MAMTAINEO  M  THE 
SYSIBH,  MCLUDMQ  CATEGORCS  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

In  addition  to  those  disclosures 
generally  permitted  under  5  U.S.C. 
552a(b)  of  the  Privacy  Act.  these  records 
and  information  contained  therein  may 
specifically  be  disclosed  outside  DoD  as 
a  routine  use  pursuant  to  5  U.S.C. 
552a(b)(3)  as  follows: 

The  'Blanket  Routine  Uses'  set  forth  at 
the  beginning  of  DLA's  compilation  of 
systems  of  records  notices  apply  to  this 
system. 

POUOES  AND  PRACTKES  FOR  STORMQ, 
RETRCVMO,  ACCESSMQ,  RETAMMQ,  AND 
)  OF  RECORDS  M  THE  SYSTEM: 


storaqe: 

Records  are  maintained  in  paper  and 
electronic  form. 

RETRcvAsa/rr: 

Retrieved  by  individual's  name  or 
Social  Security  Number.  Paper  files  may 
also  be  retrieved  by  chronologically,  by 
project,  or  by  type  of  assignment. 

safeguards: 

Records  are  stored  in  a  secure,  limited 
access,  or  monitored  work  area.  Physical 
entry  by  unauthorized  persons  is 
restricted  by  the  use  of  locks,  giiards,  or 
administrative  procedures.  The  primary 
database  is  password  protected  with 
access  limited  to  the  system 
administrator  and  the  system 
administrator's  immediate  or  higher 
level  supervisors. 

Information  at  decentralized  segments 
is  password  protected  with  access 
limited  to  the  subject's  immediate 
supervisor  and  other  appropriate 
management  officials. 

RETENTION  AND  disposal: 

Records  in  the  primary  database  are 
purged  and  replaced  every  45  days. 
Decentralized  locations  are  retained  so 
long  as  the  individual  is  engaged  in  the 
same  woric  within  the  same 
organizational  segment,  but  in  no  case 
longer  than  5  years.  Records  are 
destroyed  when  the  individual  leaves 
the  job  or  the  organizational  imit  or 
when  5  years  have  elapsed. 

SYSm  IIANAQEII(S)  AND  ADDRESS: 

Staff  Director,  Corporate  Performance 
Office,  Defense  Logistics  Agency,  8725 
John  J.  Kingman  Road.  Suite  2533,  Fort 
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BelvQir.  VA  22060-6221.  and  the 
Comrnandere  of  the  Defense  Logistics 
Agency  Primary  Level  Field  Activities. 
Official  mailing  addresses  are  published 
as  an  ai^ndix  to  DLA's  cximpilation  of 
systems  of  records  notices. 

miiiiCAmii  wiocBMn: 

Individuals  seeking  to  determine 
whether  this  syston  of  records  contains 
inf(Hmation  about  themselves  should 
address  written  inquiries  to  the  Privacy 
Act  Officer.  HQ  DLA-CAAV,  872S  ]ohn 
J.  Kingman  Road,  Si^te  2533.  Fort 
Behroir.  VA  22060-6221. 


Individuals  seeking  access  to  records 
about  themselves  contained  in  this 
system  of  records  should  address 
writtm  inquiries  to  the  Privacy  Act 
OfficOT.  HQ  DLA-CAAV.  8725  John  J. 
Kingman  Road,  Suite  2533.  Foit  Belvoir. 
VA  22060-6221. 


The  DLA  rules  tor  accessing  records, 
and  for  contesting  contents  and 
appealing  initial  agency  determinations 
are  published  in  DLA  Regulation 
5400.21;  32  CFR  part  323;  or  may  be 
obtained  from  the  system  manager. 

HEOOHD  aOORCE  CATEQOWKB. 

Information  is  provided  from  existing 
records;  employees  and  members; 
supervisors;  and  team  leaders. 


( CUUMB)  FOR  THE  SYSTBI: 

None. 
{FR  Doc  96-31070  Filed  12-5-96;  8:45  am] 
■KUNQ  OOOC  I 


Department  of  the  Navy 

Notice  of  Record  of  Decteion  on  ttw 
Reelignment  of  Navri  Air  Station  (NAS) 
Miramar,  San  Diego,  CalifOmia 

SUMMARY:  The  Department  of  the  Navy 
has  decided  to  reahgn  NAS  Miramar 
into  Marine  Corps  Air  Station  (MCAS) 
Miramar.  This  decision  is  made  upon 
careful  consideration  of  all  comments 
cm  the  Environmental  Impact  Statement 
(EIS)  prepared  for  the  realignment 
action.  After  review  of  the 
administrative  record  and  information 
received  during  the  environmental 
review  process,  the  Department  of  the 
Navy  has  determined  that  no  new 
significant  environmental  information 
or  circumstances  exist.  Consequently, 
the  Department  of  the  Navy  has 
determined  that  a  supplemental  EIS  is 
not  warranted.  It  has  been  decided  to 
implement  the  realignment  action  using 
the  West-Ramp  configuration 
(Alternative  B),  which  was  both  the 


preferred  alternative  and  also  the 
environmentally  jMefarred  alternative. 
DATES:  This  ROD  becomes  effective 
December  2. 1996. 
FOR  FURTHER  MFORMATION  CONTACT: 

Additional  information  regarding  this 

ROD  or  the  Miramar  realigtunent  action 

may.be  otiftined  fitim  Lieutenant 

Colonel  George  Martin  at  (619)  537- 

6679. 

SUPFIEMENTARV  lirORMATiaii:  The  text  of 

the  entire  ROD  is  provided  as  follows: 

TaUe^CMimi 

1.  Introduction 

2.  Propoaed  Action 

3.  PuiTMMe  ft  Need 

4.  Backgroimd 

5.  Alternatives 

6.  Implementaticm 

a.  Aviation 

b.  Construction 

c.  Establishment  of  Ijinding  Sites  in  East 
Miiaraar 

7.  Impacts  ft  Mitigaticm 

•    a.  Residtial  Significant  Impacts 
i.  Noise 
ii.  Biology 
iii.Onnmunity  Services  and  UtiHties 

(Schools) 
b.  Mitigated  Below  A  Level  Of  Significance 
L  Geology  and  Soils 
ii.  Water  Quality 
lii.  Biology 
iv.  TrafBc 
V.  Commimity  Services  and  Utilities 

(Potable  Water) 
c  Not  Significant 
i.  Air  Quality 
ii.  Hydrology 
iiL  Cultural 
iv.  Visual  Resoiunes 
V.  Land  Use 

vi.  Public  Health  and  Safety 
viL  Hazardous  Material  and  Wastes 
viii.  Airciafi  Operatimis 
ix  Socioeconomics 

8.  Conclusions 

9.  Further  Infonnation 

1.  Introduction 

The  Department  of  the  Navy  (DoN) 
has  been  studying  a  proposal  to  realign 
Marine  Corps  Aviatiwi  assets  from 
MCAS  El  Toro  and  MCAS  Tustin  to 
other  locations  in  Southern  California. 
The  realignmfflit  would  include  Marine 
Corps  aircraft,  their  dedicated 
personnel,  equipment  and  support.  The 
realignment  would  be  undertaken  in 
accordance  with  the  Defense  Base 
Closure  and  Realignment  Act  (BRAC)  of 
1990  (Pub.  L  101-510).  The  DoN  has 
conducted  extensive  analysis  of  the 
proposal  under  Section  102(2)  of  the 
National  Environmental  Policy  Act 
(NEPA)  of  1969  and  the  Council  on 
Environmental  Quality  (CEQ) 
regulations  implementing  NEPA 
procedures  (40  CF.R.  1500-1508).  The 
process  used  for  the  analysis  sought  the 
views  of  the  public  and  those  Federal, 


State  and  local  agencies  with  special 
expertise.  As  a  resuh  of  extensive 
intetest  shown  by  the  public,  the 
process  was  extended  to  provide  dM 
public  with  additional  imormaticni  and 
an  additional  opportunity  to  comment 
Thar  commentshave  been  carefblly 
considered  and  have  helped  identij^ 
and  resolve  a  number  of  issues  and  to 
sharpen  the  analysis.  A  number  of  the 
most  impwtant  issues,  and  the  manner 
in  whidi  they  have  been  resolved,  are 
set  out  in  this  Record  of  Deci8i<Hi. 
Having  reviewed  the  Final 
Environmental  Impact  Statement,  the 
Supplemental  Infcxmation  Report,  and 
all  tne  comments  and  the  administrative 
xecord  in  this  matter,  die  Department  of 
Uie  Navy  (DoN)  announces  its  decision 
to  proceed  with  the  realignment  of  NAS 
Miramar  to  MCAS  Miramar. 

2.  Propoaed  Acti«u 

In  ccnnpliance  with  the  approved 
fecommendations  of  the  1993  and  1995 
Defense  Base  Qosure  Commissions,  the 
proposed  action  is  the  relocation  of 
Marine  Corps  aircraft,  along  with  their 
dedicated  personnel,  equipment  and 
support,  from  MCAS  El  Toro  and  MCAS 
Turtin  to  NAS  Miramar  and  the 
conversion  of  NAS  Miramar  to  MCAS 
Mijcamar.  The  relocation  of  aircraft  and 
conversion  from  a  Navy  to  Marine  Corps 
Air  Station  involves:  Replacemoit  of 
Navy  fixed-wing  aircraft  (including 
associated  maintenance  and  support 
functions)  designated  for  realignment  to 
other  Naval  Air  Stations  with  U.S. 
Marine  Corps  fixed-wing  aircraft 
t,  (including  maintenance  and  support 
functions);  the  addition  of  rotary-wing 
(helicopter)  aviation  squadrons 
(including  maintenance  and  support 
functions);  construction  of  fedUties  to 
meet  the  requirements  of  the  Marine 
Corps;  use  and  modification  of  existing 
fixed-wing  flight  corridors;  designation 
of  new  rotary-wing  flight  corridors,  an 
increase  in  fixed-wing  missions  that 
involve  carrying  air-to-groimd  ordnance 
for  use  at  training  ranges:  establishment 
of  Confined  Area  Landing  (CAL)/ 
Mountainous  Area  landing  (MAL)  sites; 
and  adoption  of  Marine  Corps  flight 
procedures.  Upon  full  implementation 
of  the  proposed  action,  MCAS  Miramar 
will  support  approximately  256  aircraft 
(eight  rotary-wing  squadrons  and  nine 
fixed-wing  squadrons),  and 
approximately  11,000  personnel. 

3.  Purpose  and  Need 

The  purpose  and  need  of  the 
proposed  action  is  to  comply  with  the 
1993  and  1995  BRAC  Commissions' 
recommendations  for  the  closure  of 
MCAS  El  Tore  and  MCAS  Tustin  and 
relocation  of  MCAS  El  Toro  and  MCAS 
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Tustin  aircraft,  along  with  their 
dedicated  p««annel.  equipment,  and 
suppofTt.  in  a  manner  that  supports  the 
Marine  Corps  force  structure. 

4.  Backgroand 

This  action  was  initiated  following 
Congress'  approval  of  the  1993 
recommendations  of  the  Defense  Base 
Closure  and  Realignment  Commission 
established  under  the  Defense  Base 
Closure  and  Realignment  Act  of  1990. 
Public  Law  101-510.  Pursuant  to  that 
law,  recommendations  of  the 
Commission  become  final  if  the 
President  sends  them  to  Congress  and 
Congress  does  not  re)ect  them  within  45 
legislative  days.  Once  recommendations 
become  final,  10  U.S.C  2904  requires 
that  the  closures  and  relocations  must 
be  implemented  within  six  years.  The 
1993  recommendations  included  the 
closure  of  MCAS  El  Toro  and  direction 
to  "Relocate  its  aircraft  along  with  their 
dedicated  personnel,  equipment  and 
support  to  other  naval  air  stations, 
primarily,  Naval  Air  Station  (NAS) 
Miramar,  California,  and  MCAS  Camp 
Pendleton,  California."  Included  in  the 
same  Commission  action  was  a  change 
to  the  1991  BRAC  Commission's 
recommendations  for  MCAS  Tustin, 
which  had  named  Marine  Corps  Air 
Groimd  Combat  Crater  (MCAGCC) 
Twentynine  Palms  as  one  of  the 
receiving  sites  for  helicopter  assets 
being  realigned  from  MQ\S  Tustin.  The 
BRAC  93  Commission  deleted  MCAGCC 
as  a  receiving  site  and  directed 
relocation  to  "NAS  North  Island,  NAS 
Miramar,  or  MCAS  Camp  Pendleton, 
CaUfomia."  In  BRAC  95,  the 
Commission  again  altered  the  receiving 
site  for  assets  realigned  bom  MCAS 
Tustin  by  striking  the  three  potential 
sites  listed  in  BRAC  93  and  substituting 
"other  air  stations  consistent  with 
operational  requirements." 

The  proposed  action  is  one  of  several 
steps  to  implement  the  BRAC 
recommendations.  In  January  1994,  the 
Marine  Corps  prepared  an 
Environmental  Assessment  (EA)  for  the 
temporary  relocation  of  eight  MCAS  El 
Toro  tactical  F/A-18  squadrons  and 
certain  support  elements  to  Miramar, 
replacing  12  squadrons  of  Navy  F-14s. 
The  £A  concluded  that  the  temporary 
relocation  of  the  F/A-18s,  operating 
within  existing  NAS  Miramar  flight 
procedures,  would  have  no  significant 
impact  on  the  environment.  A  Finding 
of  No  Significant  Impact  (FONSI)  was 
made  in  July  1994.  The  temporary 
relocation  that  was  evaluateid  by  the  EA 
'has  since  been  completed.  In  another 
interim  move  subsequent  to  the  BRAC 
95  decision,  and  unrelated  to  the 
selection  of  permanent  relocation  sites. 


all  of  MCAS  Tustin's  CH-4«Es  (medium 
lift  h^coptos)  were  temporarily 
relocated  to  MCAS  El  Toro  in  order  to 
facilitate  placing  a  significant  portion  of 
MCAS  Tustin  in  caretaker  status.  The 
relocation  of  foiur  of  these  medium  Uft 
helicoptw  squadroDS  to  MCAS  Camp 
Pendleton  is  the  subject  of  a  separate 
EIS. 

The  analysis  imdertaken  ba 
relocation  of  assets  and  conversion  of 
NAS  Miramar  to  MCAS  Miramar  in  the 
Draft  Environmental  Impact  Statement 
(DEIS)  and  the  Final  Enviroiunental 
Impact  Statement  (FEIS)  assumed  that 
as  many  as  eleven  fixed-wing  and  ten 
rotary-wing  sqiiadrons  would  be 
assigned  to  Miramar  (The  Supplemental 
Information  Report  (SIR),  discussed 
below,  contained  a  typographical  error 
that  stated  the  DEIS  and  FEIS  evaluated 
the  relocation  of  nine  vice  ten  rotary- 
wing  squadrons  to  Miramar).  The 
Marine  Corps,  through  force  structure 
decisions,  has  decommissioned  one 
fixed-wing  (F/A-18)  squadron 
previously  assigned  to  MCAS  El  Toro 
and  transferred  another  fixed-wing  (F/ 
A-18)  squadron  to  MCAS  Iwakuni, 
Japan.  In  separate  actions  to  implement 
the  overall  direction  of  BRAC  and  meet 
force  structiue  requirements,  one  MCAS 
Tustin  rotary-wing  squadron  has  been 
relocated  to  MCAS  New  River,  and 
another  rotary-wing  squadron  has  been 
relocated  to  Marine  Corps  Base  (MCB), 
Hawaii.  Thus,  realignment  will  actually 
include  only  nine  fixed-wing  and  eight 
rotary-wing  squadrons.  Consequently, 
much  of  the  EIS  analysis  overstates  the 
projected  impacts  for  this  action. 
Further  clarification  on  the 
overstatement  of  impacts  was  provided 
in  a  Supplemental  Information  Report 
(SIR). 

Although  neither  addressed  by  NEPA. 
nor  directed  by  CEQ  Regulations,  the 
Department  of  the  Navy  determined  that 
the  use  of  a  Supplemental  Information 
Report  to  address  comments  on  the  FEIS 
would  serve  as  a  vehicle  for  a  more 
thorough  discussion  of  mattws  over 
which  there  remained  public  concern. 
The  SIR  and  the  public  comment  it 
generated  would  also  provide  the  final 
decision  maker  with  a  more  detailed 
analysis  for  consideration  in  coming  to 
a  decision,  thereby  furthering  the 
purposes  of  NEPA.  The  SIR  was 
published  on  September  6, 1996,  with  a 
30  day  public  comment  period. 

"The  Department  of  the  Navy  received 
and  has  considered  277  letters  from  the 
interested  public  during  the  comment 
period  on  the  FEIS.  It  also  received  and 
has  considered  825  letters  from  the 
interested  public  during  the  comment 
period  on  the  SIR.  While  the  SIR 
substantially  addressed  comments  ' 


received  on  the  FEIS,  some  of  the 
primary  issues  are  re-addressed  in  this 
Record  of  Decision. 

5.  Anemalives 

NEPA  and  the  CEQ  regulations 
reqiiire  the  Department  of  the  Navy  to 
study  and  evaluate  a  reasonable  range  of 
alternatives  for  accompUshing  the 
purpose  and  need  underlying  the 
proposed  action.  Because  the 
uncwrlying  purpose  andnieed  of  the 
realignment  of  assets  from  MCAS  El 
Toro  and  MCAS  Tustin  is  to  satisfy 
BRAC  mandates  designed  to  reduce  ■ 
infrastructure,  costs,  and  personnel 
requirements,  alternative  sites  that  did 
not  contribute  to  such  reductions  did 
not  601  within  the  range  of  reasonable 
alternatives  and  did  not  warrant 
detailed,  comparative  analysis.  For 
alternatives  that  were  initially  identified 
but  subsequently  eliminated  from 
detailed  study,  regulations  require  the 
Department  of  the  Navy  only  to  discuss 
briefly  the  reasons  for  their  having  been 
eliminated. 

Potential  receiving  sites  for  the  assets 
to  be  realigned  from  MCAS  El  Toro  and 
MCAS  Tustin  were  screened  on  the 
basis  of  several  criteria:  (1)  Realignment 
recommendations  approved  by  the 
President  and  accepted  by  Congress  in 
BRAC  93  and  95;  (2)  operational 
requirements;  (3)  infrastructiu^  required 
to  support  the  realigned  assets;  and.  (4) 
personnel  requirements. 

To  achieve  the  economies  that  were 
basic  to  BRAC,  Marine  Corps  force 
structiue  relies  on  the  location  of 
installations  to  form  interdependent, 
mutually  supporting  regional  complexes 
on  the  East  Coast,  West  Coast,  and  in  the 
Pacific.  In  order  to  meet  operational  and 
mission  requirements,  the  selected 
receiving  site(s)  should  be  in  close 
proximity  to  the  established  regional 
complex.  MCAS  El  Toro  and  MCAS 
Tustin  are  located  within  the  West  Coast 
regional  complex.  Receiving  sites  for  the 
realigned  assets  therefore  need  to  lie 
within  the  West  Coast  region.  Hie 
Marine  Corps  regional  complex  on  the 
West  Coast  is  centered  around  MCB 
Camp  Pendleton,  CA. 

Five  possible  locations  were 
identified  within  the  West  Coast  region: 
MCAS  Camp  Pendleton,  NAS  North 
Island,  NAS  Miramar,' Naval  Air  Facility 
(NAF)  El  Centre,  and  March  Air  Reserve 
Base  (March  ARB).  These  five  sites  were 
then  evaluated  based  u]x>n  operational 
requirements  (including  the  ability  to 
conduct  aircraft  carrier  landing  practice 
and  access  to  high  performance  air 
combat  maneuvering  airspace), 
infrastructure  (including  identification 
of  requirements  for  nmways,  hangars, 
and  maintenance  and  support  facilities. 
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as  wrell  as  the  cost  of  modernizing  or 
building  those  facilities),  and  personnel 
requirements  (including  Congressional 
limitations  on  end-strength). 

All  locations  except  NAS  Miramar 
were  determined  to  be  unreasonable  and 
were  eliminated  from  the  range  of 
alternatives  that  would  be  subjected  to 
detailed  study  and  analysis  so  that  the 
analysis  in  the  EIS  could  be  focused 
upon  reasonable  alternatives.  The  FEIS 
disciissed  why  the  Department  of  the 
Navy  determined  that  locations  other 
than  NAS  Miramar  could  not  reasonably 
achieve  the  purpose  and  need  for  the 
proposal.  Fiuther  clarifying  informaticHi 
on  me  criteria  used  to  evaluate 
feasibiUty  and  the  basis  for  eliminating 
alternatives  from  detailed  discussion 
were  provided  in  the  SIR.  An 
independent  Department  of  Defense 
review  also  confirmed  that  locations 
other  than  NAS  Miramar  (s{}ecifically 
March  ARB)  could  not  reasonably 
achieve  the  purpose  and  need  for  the 
proposal. 

llie  FEIS  identified  Miramar  as  the 
preferred  location  for  the  fixed-wing 
aircraft  realigned  from  MCAS  El  Toro 
and  most  of  the  rotary-wing  aircraft 
realigned  from  MCAS  Tustin.  Three 
alternative  site  configurations  at  MCAS 
Miramar  (East  Ramp  (A).  West  Ramp 
(B).  and  East  Ramp  II  (C))  were  analyzed 
in  detail.  A  no-action  alternative,  which 
would  not  realign  aircrafi  fit)m  MCAS  El 
Toro  and  MCAS  Tustin  and  thereby 
prohibit  closure,  was  not  evaluated  in 
the  EIS  because  BRAC  exempts  from 
consideration  under  NEPA  the  need  for 
closing  a  military  installation  and  the 
need  for  realigning  functions  from 
closing  installations  to  other  receiving 
installations. 

Some  comments  asserted  that  a  no- 
action  alternative  should  have  been 
used  to  establish  baselines  for  the 
proposed  action.  The  suggested  no- 
action  alternative  wotild  consist  of 
operating  NAS  Miramar  at  the  reduced 
levels  it  has  operated  while  the  Navy 
realigns  assets  elsewhere.  This  no-action 
alternative  would  ignore  the  reasons  for 
the  reduced  Navy  operations.  The 
Department  of  the  Navy  did  develop 
and  use  a  no-action  altemativB  for  NAS 
Miramar.  Because  the  BRAC 
recommendations  relocated  Navy 
aircrafi  from  NAS  Miramar  to  make  way 
for  realigned  Marine  Corps  aircraft,  the 
no-action  alternative  considered  the 
environmental  impacts  associated  with 
operating  NAS  Miramar  as  if  no  Marine 
Corps  aircraft  were  realigned  there  and 
it  continued  to  opterate  entirely  with 
Navy  aircraft,  using  Navy  prooadures 
and  operating  at  its  historical  usage 
levels.  This  no-action  alternative  was 
used  as  the  basis  against  which  to 


measure  the  impacts  of  the  proposed 
action. 

A  number  of  comments  addressed  the 
Department  of  the  Navy's  screening  of 
potential  sites  other  than  NAS  Miramar 
that  might  receive  assets  relocating  from 
MCAS  Tustin  and  MCAS  El  Toro, 
asserting  that  alternative  locations 
should  have  been  examined  in  depth. 
Most  of  these  comments  focxised  on  the 
relocation  of  Marine  Corps  rotary-wing 
aircraft  and  recommended  that  the 
Department  of  the  Navy  relocate  these 
aircraft  to  March  ARB.  Some  of  these 
comm«its  r^BTTed  to  a  December  12. 
1994  study  from  the  Commander, 
Marine  Corps  Air  Bases  Western  Area 
(COMCABWEST).  That  study  suggested 
that  relocating  the  helicopters  to  March 
ARB  would  be  cheaper  than  Jointly 
relocating  fixed-wii^  and  rotary-wing 
aircraft  to  Miramar, 

In  response  to  these  public  comments, 
I  carefully  reviewed  the  selection  and 
screening  of  feasible  sites  for  the 
relocation  of  Marine  Corps  fixed-wing 
and  especially  rotary-wing  aircraft.  In 
particular,  I  reviewed  the  1994 
COMCABWEST  cost  study  that  was 
dted  in  several  of  the  comments.  I 
concluded  that  the  1994 
COMCABWEST  study  was  limited  in 
scope,  failed  to  include  costs  in  both 
dollars  and  personnel  that  would  be 
required  to  run  an  additional  Marine 
Corps  Air  Station,  and  was  based  on 
assumptions  that  are  now  invalid  due  to 
closure  and  realignment  decisions 
resulting  fix>m  BRAC  95.  The 
COMCABWEST  study  assumed  that  the 
majority  of  facilities  at  March  ARB 
would  be  available  to  the  Marine  Corps. 
In  fact,  most  facilities  are  not  available 
to  the  Marine  Corps  and  significant  new 
construction,  in  particular  hangars  and 
pavement,  would  be  required.  It  also 
assumed  that  the  Navy  would  remain  at 
Miramar,  however,  in  accordance  with 
BRAC,  most  Navy  imits  have  already 
relocated  to  various  other  sites.  Finally, 
it  assumed  that  the  Marine  Corps  would 
be  operating  at  March  ARB  as  a  tenant 
unit,  not  a  host  command.  However.  Air 
Force  officials  have  stated  that  reserve 
forces  caimot  host  large  numbera  of 
active  duty  forces  and  the  active  force 
would  have  to  take  control  of  the  base 
with  the  reserve  unit  becoming  a  tenant. 

In  response  to  the  public  concern 
expressed  about  the  extent  of  the 
alternatives  analysis  in  the  FEIS,  the 
Deputy  Secretary  of  Defense  undertook 
an  independent  review  of  the  resource 
impUcations  of  relocating  Marine  Corps 
heUcopters.  I  have  carefully  studied  that 
independent  review,  which  concluded 
that  the  proposed  relocation  of  fixed- 
and  rotary-wing  aircraft  to  Naval  Air 
Station  Miramar  is  »gnificantly  more 


cost  effective  than  relocating  rotary- 
wing  aircraft  to  March  ARB.  This 
independent  review  established  that  ttw 
non-recurring  Department  of  Defense 
construction  costs  for  relocating  Marine 
Corps  rotary-wing  assets  to  March  ARB 
exceed  the  costs  of  the  proposed 
collocation  at  Miramar  of  the  rotary- 
wing  and  fixed-wing  by  approximatdy 
$250  million.  After  proponents  of 
moving  to  March  ARB  questiooed  s(Mne 
portions  of  the  analysis,  additional 
review  determined  that  the  Marine 
Corps  could  avoid  an  estimated  $3 
million  annually  in  housing  and 
subsistence  allowances  by  moving  the 
realigning  rotary-wing  squadrons  to 
March  ARB.  The  findings  of  the  original 
OSD  review,  however,  remain  sound 
and  the  cost  avoidance  associated  with 
housing  and  subsistence  allowances  did 
not  alter  the  conclusion  that  annual 
recurring  costs  associated  with  the 
March  ARB  scenario  are  significantly 
higher  than  the  recurring  costs  of 
collocating  the  rotary-wing  squadrons 
with  the  fixed-wing  squadrons  at 
Miramar.  As  demonstrated  in  the  SIR, 
comparing  the  costs  of  constructing  die 
infiuBtructure  and  operating  March  ARB 
with  Marine  Corps  rotary-wing  aircraft 
over  20  years  shows  that  it  would  cost 
between  approximately  $430  and  $870 . 
million  more  than  if  the  rotary-wing 
assets  are  collocated  with  the  fixed-Mring 
squadrons  at  Miramar.  The  SIR  also 
indicates  that  the  relocation  of  rotary- 
wing  aircraft  to  March  ARB  would 
trigger  a  net  increase  in  Marine  Corps 
requirements  for  approximately  780 
military  personnel  as  compared  to  the 
Miramar  alternative.  Since  Marine 
Corps  end-strength  levels  are  fixed,  this 
increase  would  have  to  come  by 
drawing  down  other  units,  and  would 
have  an  adverse  effect  on  Marine  Corps 
operations  and  readiness. 

Some  comments  state  that  because 
Mardi  ARB  is  closer  to  MCAGOC 
Twentynine  Palms  than  NAS  Miramar. 
locating  Marine  Corps  rotary-wing 
aircraft  to  March  ARB  is  more 
advantageous  to  the  Marine  Corps  few 
operational  reasons.  Predominately  die 
rotary-wing  aircraft  that  use  MCAGOC 
Twentynine  Palms  do  so  as  a 
deployment  exercise  in  support  of 
combined  arms  exercises,  rather  than  as 
individual  aircraft  transiting  to  the  area 
for  routine  training.  During  such 
exercises,  the  aircraft  transit  to 
MCAGOC.  operate  there  for  several  days 
or  weeks,  then  return  to  their  home 
base.  As  such,  there  are  no  substantial 
savings  or  advantages  to  being  closer  to 
MCAGCC  Twentynine  Palms.  Although 
March  ARB  is  closer  to  MCAGOC 
Twentynine  Palms,  it  is  farther  than 
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Miramar  firom  tbe  amphibious  foroas 
that  the  rotary-wing  aircraft  also 
8upp<Mt. 

Several  comments  also  suggested  that 
there  is  a  continuing  need  to  conduct 
substantial  training  of  Navy  (as  opposed 
to  Marine  Corps)  pilots  at  NAS  Miramar 
in  support  of  the  aircraft  carriers 
homeported  in  San  Diego.  They  state 
that  this  ongoing  Navy  training 
requirement  would  operationally 
preclude  realignment  of  all  of  the 
currently  proposed  MCAS  Tustin  and 
MCAS  El  Toro  assets  to  Miramar.  These 
comments  argue  that  these  operaticmal 
requirements  can  only  be  met  using 
NAS  Miramar  and  thus  bar  a 
realignment  proposal  that  would  use 
'  substantially  all  of  Miramar's  capacity 
for  Marine  Corps  operations, 
particularly  rotary-wing  o{>erations.  As 
explained  in  the  SIR,  the  Navy  has 
determined  that  it  can  train  its  fleet 
aviation  assets  without  relying  on 
MCAS  Miramar.  Most  of  the  individual 
squadron  training,  including  practice 
carrier  landings,  is  conducted  in  the 
vicinity  of  the  Navy  home  bases  (such 
as  NAS  Oceana  and  NAS  Lemoore).  To 
the  extent  that  additional  shore-side 
training  is  required  after  units  deploy  to 
the  carriers,  it  can  be  accomplished 
using  Navy  air  stations  and  air  fields  in 
California.  Navy  use  of  MCAS  Miramar 
will  be  minimal,  and  has  been 
accounted  for  in  the  analysis  in  the 
FEIS. 

Very  late  in  the  process,  the 
Department  of  the  Navy  received  a 
comment  on  the  independent  review 
performed  by  the  Deputy  Secretary  of 
Defisnse.  The  comment  enclosed  a  report 
that  purported  to  show  that  moving  me 
rotary-wing  assets  to  March  ARB  would 
be  less  expensive  than  realigning  them 
to  MCAS  Miramar  as  proposed.  Careful 
review  of  this  report  showed  it  is 
generally  based  on  incorrect  data, 
inaccurate  assumptions,  and 
inappropriate  cost  allocations  and 
therefore  results  in  faulty  conclusions. 
For  example,  the  report  relies  heavily  on 
generalized  ratios  developed  from 
personnel  or  aircraft  loading  and  not  on 
specific  requirements  and  thus 
incorrectly  assiunes  that  a  high 
percentage  of  new  construction  at 
MCAS  Miramar  can  be  attributed  to  the 
inclusion  of  rotary-wing  aircraft.  The 
Department  of  the  Navy's  cost  estimates 
for  MCAS  Miramar,  by  way  of  contrast, 
are  based  on  detailed  project  plans. 

In  consideration  of  me  public 
comments  received  on  the  FEIS,  the  SIR 
and  the  independent  review  by  the 
Deputy  Secretary  of  Defense,  I  took  a 
hard  look  at  sites  other  than  Miramar  as 
receiving  sites  for  realigning  Marine 
Corps  aircraft.  I  have  concluded  that  no 


other  site  is  irrationally  preferable  to 
Miramar  and  that  detailed  analysis  of 
other  receiving  sites  clearly  would  have 
been  inconsistent  with  BRAC  and 
Marine  Corps  force  structxue  plans 
designed  to  reduce  infrastructure,  coats 
and  personnel  requirements.  The 
locations  other  than  Miramar  could  not 
reasonably  achieve  the  purpose  and 
need  for  the  realignment.  Collocation  of 
fixed-wing  and  rotary-wing  aircraft  at 
Miramar  best  reduces  excess 
infrastructure;  reduces  construction  and 
base  operating  costs;  and  makes  use  of 
common  support  assets,  thereby 
reducing  personnel  requirements. 

6.  bnplementation 

Implementation  of  the  proposed 
action  at  Miramar  would  include  the 
conversion  of  aviation  operations  frtHn 
Navy  procedures  to  Marine  Corps 
prooadures,  construction  of  necessary 
facilities  to  support  Marine  Corps 
operations,  and  establishment  of  remote 
landing  sites  in  East  Miramar. 

a.  Changes  to  Aviation  Operations  and 
Practices  Used  by  the  Navy 

Implementation  of  the  proposed 
action  will  involve  changes  in  aviation 
operations  at  Miramar,  beyond  the 
simple  addition  of  Marine  Corps  fixed- 
wing  and  rotary-wing  aircraft  and  the 
associated  personnel  and  maintenance 
and  support  facilities.  The  NW/SE 
runway  (Runways  6L/24R)  will  remain 
the  principal  nmway  for  take-off  and 
landing.  The  proposed  action  will  also 
allow  for  restricted  use  of  the  East/West 
nmway  (Runway  10/28)  by  rotary-wing 
and  some  fixed-wing  aircraft.  Although 
no  departxires  for  fixed-wing  aircraft 
will  he  allowed  on  this  runway,  it  will 
still  be  available  for  rotary-wing 
operations  as  a  helicopter  landing  pad 
and  for  fixed-wing  arrested  gear 
landings  only.  Changes  to  flight  corridor 
parameters  are  also  planned.  Aircraft 
departing  to  the  north/northeast  using 
the  Julian  corridor  will  increase  altitude 
after  takeoff  at  a  faster  rate.  The  fixed- 
wing  usage  rate  for  the  Seawolf  corridor 
will  decrease  from  approximately  75% 
to  50%  of  total  fixed-wing  departiues 
while  the  fixed-wing  usage  rate  for  the 
Julian  corridor  will  increase  from 
approximately  25%  to  50%  of  total 
fixed-wing  departures. 

The  following  rotary-wing  flight 
corridors  will  be  added:  Seawolf,  IFR 
Racetrack.  Yuma,  1-15.  CCA  Box,  north 
touch  and  go,  and  south  touch  and  go. 
Based  on  the  original  proposal  for 
realigning  eleven  fixed  wing  squadrons 
and  ten  rotary  wing  squadrons,  the 
average  daily  use  erf  these  corridors  (in 
operations  per  day)  was  projected  to  be 
approximately  26  for  Seawolf.  3  for  IFR 


Racetrack.  14  for  Yuma.  23  for  GCA  Box. 
14  far  J-15,  36  for  north  touch  and  go. 
and  87  for  south  touch  and  go.  The 
rotary-wing  assets  will  be  serviced  at  the 
West  end  of  the  airfield  facilities  and 
the  fixed-wing  assets  will  be  at  the  East 
end  of  the  airfield  fiacilities. 

b.  Construction 

Implementation  of  the  proposed 
action  will  require  a  reconfiguration  and 
expansion  of  existing  aircraft  aprons 
and  pavements,  fligbtline  focilities,  and 
associated  support  facilities  to  meet 
mission  requirements.  Major  fligbtline 
expansion  will  occur  at  the  west  end  of 
the  hangar  complex  where  the 
helicopter  squadrons  will  be  located, 
while  moderate  fligbtline  expansion 
will  occur  to  the  east  with  the 
construction  of  a  new  hangar  and  apron 
for  the  single  squadron  of  KC-130 
aircraft.  The  Marine  Corps  plans  to  use 
the  existing  ground  training  areas, 
consistent  with  current  NAS  Miramar 
training  area  guidelines  and  procedures. 
A  Moxmtainous  Area  Landing  (MAL) 
site  and  Confined  Area  Landing  (CAL) 
site  will  be  located  in  East  Miramar,  in 
disturbed  areas  currently  supporting 
various  training  and  maintenance 
facilities.  Under  the  proposed  action, 
helicopter  landing,  takeoff  and  hovering 
activities  will  occur  at  these  locations 
and  represent  a  new  land  use. 

Several  construction  projects  have 
been  proposed  to  accommodate  assets 
relocating  to  MCAS  Miramar  from 
MCAS  Tustin  and  MCAS  El  Toro.  These 
projects  include  a  new  Air  Traffic 
Control  Tower,  Airfield  Parking 
Pavement  (Aprons),  Bachelor  EnUsted 
Quartere,  Administration  and  Training 
Facilities,  Conunimity  Support  and 
Dining  Facilities,  Aircraft  Maintenance 
Complex,  Ordnance  Storage  Facilities. 
Operational  Support  Complex,  Utilities 
Improvements,  Base  Maintenance 
Facilities,  Storage  Facilities,  and 
Tactical  Van  Pad  Facilities. 

In  addition  to  the  facilities  proposed 
at  the  Main  Station,  the  prop>osed  action 
will  also  involve  the  construction  of 
facilities  defined  as  remote  facilities., 
located  at  both  the  Main  Station  and 
East  Miramar.  Remote  facilities  that  will 
be  located  at  the  Main  Station  include 
the  heavy  lift  pad.  Crash  Fire  Rescue 
training  (to  be  conducted  at  the  existing 
facility),  Direct  Support  Stock  Control, 
and  the  Defense  Reutiiization  Marketing 
Office.  Remote  facilities  that  will  be 
located  in  East  Miramar  include  the 
ordnance  facilities  (ordnance  complex 
and  Explosive  Ordnance  Disposal  (EOD) 
training  facilities).  Mountainous  Area 
Landing  site.  Confined  Area  Landing 
site,  and  the  Nuclear,  Biological,  and 
Chemical  training  site.  The  Marine 
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Corps  plans  to  use  the  existing  ground 
training  areas  in  East  Miramar  in  a 
manner  consistent  with  current  NAS 
Miramar  training  area  guidelines  and 
procedures. 

7.  Environmental  Impacts  and 
Mitigation  Measures 

The  impacts  analyzed  in  the  EIS  are 
grouped  according  to  their  degree  of 
significance:  residual  significant 
impacts  (those  that  cannot  be  mitigated 
below  the  threshold  of  significance); 
impacts  mitigated  below  the  threshold 
of  significance;  and  impacts  that  are  not 
significant.  As  discussed  below,  the 
Marine  Corps  will  implement  a  number 
of  mitigative  measures  to  avoid  or 
minimize  environmental  harm  from  the 
proposed  action. 

a.  Residual  Significant  Impacts  '-  '  ■ 

i.  Noise  -    • 

I  have  taken  a  very  close  look  at  the 
issue  of  noise,  recognizing  that  many 
members  of  the  public  are  concerned 
about  the  noise  of  helicopter  operations 
at  a  future  MCAS  Miramar.  AlUiough 
Miramar  has  of>erated  as  a  busy  master 
)et  base  for  decades  and  has  successfully 
managed  the  attendant  noise,  the 
introduction  of  substantial  numbers  of 
helicopter  operations  has  raised  some 
additional  concerns  among  some 
members  of  the  pubhc.  These  concerns 
arise  from  the  perceived  differences  in 
the  noise  and  Uie  addition  of  new  flight 
corridors.  As  discussed  below,  the 
Department  of  the  Navy  has  woii^ed 
hanl  to  assess  the  impact  of  noise  and 
to  mitigate  it  as  much  as  practical. 
Although  the  mitigation  measures 
should  reduce  noise  impacts,  the  noise 
from  aircraft  operations  cannot  be 
eliminated  entirely. 

Noise  impacts  were  assessed  using  the 
State  of  California's  standard,  the 
Community  Noise  Equivalent  Level 
(CNEL),  expressed  in  units  of  decibel 
(dB).  The  State  of  California's  Title  21. 
Subchapter  6,  Section  5006  states:  "The 
level  of  noise  acceptable  to  a  reasonable 
person  residing  in  the  vicinity  of  an 
airport  is  established  as  a  community 
noise  equivalent  level  (CNEL)  value  of 
65  dB  for  purposes  of  Uiesejegulations. 
This  criterion  level  has  been  chos«a  for 
reasonable  persons  residing  in  urban 
residential  areas  where  houses  are  of 
typical  Cahfomia  construction  and  may 
have  windows  partially  open.  It  has 
been  selected  with  reference  to  speech, 
sleep  and  community  reaction."  Section 
5014  describes  the  land  uses  that  are 
incompatible  within  the  noise  impact 
boundaries.  It  provides  that  noise 
exposure  levels  less  than  65  dB  CNEL 
are  generally  compatible  for  noise 


sensitive  land  uses,  including 
residential  areas  and  schools.  Even  after 
mitigation,  the  proposed  action  will 
result  in  significant  on-base  and  off-base 
noise  impacts  related  to  fixed-wing 
aircraft  operations.  Noise  contours 
defining  the  areas  of  impact  in  5  dB 
increments  were  developed  using  the 
NOISEMAP  model  and  projected 
operational  tempo  data. 

The  outer  limits  of  the  mapped  noise 
contours  are  related  to  fixed-wing 
aircraft.  Rotary-wing  (helicopter)  aircraft 
noise  contours  fall  entirely  within  fixed- 
wing  aircraft  CNEL  noise  contours. 
Noise  impacts  based  upon  the  65  dB 
CNEL  standard  are  therefore  associated 
with  fixed-wing  aircraft.  Noise  contours 
that  will  result  from  the  realignment 
acdon  for  only  rotary-wing  aircraft  are 
provided  on  page  F-71  of  Appendix  F, 
Volume  I  of  the  FEIS. 

Further  reductions  in  noise  levels 
compared  to  the  noise  levels  that  were 
calculated  originally  (and  set  out  below) 
will  result  from  the  disestablishment  of 
one  F/A-18  squadron  and  the  transfer  of 
another  to  Japan.  Elimination  of  the  CH- 
53D  operational  squadron  (realigned  to 
MCB  Hawaii)  and  the  CH-53  FRS 
squadron  (realigned  to  MCAS  New 
River,  NC  and  MCBH,  HI)  will  also 
result  in  a  substantial  reduction  in 
touch  and  go  operations,  and  * 

consequently  in  the  projected  noise 
levels  attributable  to  those  aircraft. 
Specific  areas  of  concern  are: 
(a)  Noise  Impacts  to  Housing.  The 
total  acreage  within  the  65  dfi 
Community  Noise  Equivalent  Level 
(CNEL)  contour  will  decrease  by 
approximately  305  acres;  howevw,  the 
majority  of  the  65  dB  CNEL  acreage 
decreases  will  occur  in  East  Miramar 
where  no  homes  are  located. 
Approximately  43  homes  currently 
located  within  the  existing  65  dB  CNEL 
contour  will  fall  outside  that  contour 
after  the  realignment  action  and  will 
experience  a  decrease  in  noise. 
Conversely,  approximately  128  homes 
currently  located  outside  of  the  existing 
65  dB  CNEL  contour  will  fall  within 
that  contour  after  the  realignment  action 
and  will  experience  an  increase  in 
noise.  Overall,  the  realignment  action 
will  result  in  a  net  increase  of 
approximately  85  homes  within  the  65 
dB  CNEL  contour.  Even  though  the 
California  CNEL  is  not  exceeded,  the 
Department  of  the  Navy  will  continue  to 
assess  noise  impacts  in  affected  housing 
areas  to  determine  what  future 
mitigation  measures  may  be  necessary. 

(b)Nojse  Impacts  to  Schools.  The 
Dep>artment  of  the  Navy  has  looked 
carefully  at  potential  noise  impacts  to 
schools.  No  public  school  will  fell  _^ 
within  the  65  CNEL  contour  as  a  result 


of  the  realignment  action.  However, 
various  San  Diego  area  school  districts 
commented  that  the  increased  noise 
from  aviation  operations  coxild  require 
sound  attenuation.  The  CaUfomia 
requirement  for  sound  attenuation  is 
based  on  the  CNEL  noise  standard 
rather  than  proximity  to  a  flight 
corridor.  I  reviewed  these  comments, 
carefully  considering  the  importance  of 
schools  to  our  communities.  As 
described  above,  the  State  of  California 
Code  of  Regulations,  Title  21,  provides 
that  noise  exposure  levels  less  than  65 
CNEL  are  compatible  for  noise  sensitive 
land  uses,  including  sdiools.  Noise 
levels  below  65  dB  CNEL  do  not 
automatically  trigger  a  requirement  for 
sound  attenuation.  Nonetheless,  the 
Department  of  the  Navy  is  fully 
committed  to  continuing  to  vratk  closely 
with  the  Miramar  Technical  Advisory 
Committee.  The  Advisory  CtHumittee, 
consisting  of  representatives  of 
communities  surrounding  Miramar, 
works  with  the  Marine  Corps  to  mitigate 
and/or  reduce  impacts  from  Marine 
Corps  aviation  operations  on  areas 
surrounding  Miramar.  The  Advisory 
Committee  is  ideally  suited  to  review 
Miramar's  operational  impacts  on 
schools.  The  Advisory  Committee  has 
been  meeting  regularly  since  May  1996, 
and  has  already  successfully  achieved 
noise  mitigation  measures  such  as 
increasing  the  altitudes  of  Marine  Corps 
rotary-wing  air  routes. 

(c)  Noise  Impacts  to  Sleep  and 
Speech.  A  concern  was  raised  in  public 
comments  that  the  EIS  section  regarding 
sleep  and  speech  disturbance  did  not 
include  mitigation  measures.  In 
addition  to  analyzing  noise  impacts 
imder  the  CNEL  standard,  the 
Department  of  the  Navy  also  measured 
noise  impacts  using  Sound  Exposure 
Level  (SEL)  metrics.  SEL  can  be  used  as 
an  indicator  of  aimoyance  factors  such 
as  sleep  disturbance  and  speech 
interference,  but  cannot  be  used  to 
"predict  long-term  hiunan  health 
impacts."  ("Federal  Agency  Review  of 
Selected  Airport  Noise  Analysis  Issues", 
Federal  Interagency  Committee  on 
Noise,  August,  1992).  There  are  no 
established  noise  thresholds  of 
significance  for  sleep  disturbance  and 
speech  interference.  Unlike  the  case 
with  the  CNEL  standard,  judging  sleep 
disturbance  and  speech  interference  is 
subjective.  Nonetheless,  the  Department 
of  the  Navy  recognizes  that  sleep 
disturbance  and  speech  interference 
may  occur  in  some  residential  areas 
outside  the  boundary  of  MCAS 
Miramar.  In  an  effort  to  more  fully 
inform  the  public  and  ensure  the 
impacts  wme'fiilly  considered  in  the 
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decision-maldng  process,  the 
Depaitment  of  the  Navy  voluntarily 
collected  SEL  data  to  provide  additional 
analysis  on  sleep  disturbance  and 
speech  interference.  Information  cm  the 
impacts  to  the  17  representative  test 
locations  is  presented  in  Table  4.11-fl  of 
the  FEIS.  The  Marine  Corps  has 
amtinued  to  study  the  impacts  of 
rotary-wing  operations  and  to  meet  with 
community  representatives  to 
understand  their  concerns  better.  The 
Marine  Corps  has  modified  its 
procedures  to  accommodate  tbese 
concerns.  For  example,  as  discussed 
below,  the  altitude  of  some  flight 
corridors  has  been  raised.  The  Marine 
Corps  wiU  continue  to  meet  with 
community  leaders  and  elected  ofBcials 
to  seek  ways  in  which  noise  impacts 
may  be  further  reduced. 

(d)  Mitigation  for  Noise  Impacts.  A 
primary  consideration  for  the 
Department  of  the  Navy  was  to 
configure  operations  to  promote  land 
use  compatibility,  as  defined  under 
California  CNEL  standards,  consistent 
with  the  City  of  San  Diego's 
Comprehensive  Land  Use  Plan  (CLUP) 
for  Miramar.  In  order  to  minimiTn  noise 
exposure  bom  aviati(m  operations  to  the 
surroimding  commuinities,  the  Marine 
Corps  will  incorporate  the  following 
noise  mitigation  measures  into  its 
aircraft  operations  procedures:  (1) 
Reduce  aircraft  power  settings  for 
Ground  Control  Approach  operations 
for  F/A-188  (refer  to  Figure  4.10-4  in 
the  FEIS);  (2)  discontinue  use  of 
afterburners  by  departing  aircraft  upon 
reaching  the  MCAS  Miramar  bouindaries 
whenever  possible;  (3)  limit  repetitive 
"pattern"  work  to  normal  operating 
hours,  except  where  necessary  to  meet 
operational  requirements;  (4)  increase 
r  the  altitude  at  which  the  aircraft  are 
held  in  the  Julian  Standard  Instrument 
Departure  from  3,000  to  6.000  feet  MSL; 
(5)  divert  some  helicopter  flights  from 
neighboring  communities  through  a 
flight  corridor  (Yimia  Corridor)  south  of 
the  runways  to  reduce  the  efiiscts  of 
helicopter  noise;  (6)  eliminate  a 
departure  route  (SVFR  Yuma  departure 
route)  from  the  1-15  corridor  to  the  east; 
(7)  raise  the  outbound  altitude  on  the 
Yuma  departure  frt>m  2,600  feet  to  3.000 
fiaet  and  the  inbound  altitude  from  2.100 
feet  to  3,500  feet;  (8)  raise  the  outbound 
altitude  of  the  Interstate  15  corridor 
from  2,600  feet  to  3,000  feet  and  the 
inbound  altitude  from  2,100  feet  to 
3.500  feet  M^  and  (9)  relocate  the 
primary  route  between  MCAS  Miramar 
and  MCAS  Camp  Pendleton  fiuther 
offshore,  at  a  minimum  distance  of  one 
mile  bom  the  coast. 

These  mitigation  measures  have 
already  been  approved  by  the  FAA.  The 


Marine  Corps  will  continue  to  attempt 
to  mitigate  noise  impacts  by  working 
with  the  FAA  on  ftirther  changes  to  the 
air  routes,  including  a  request  to  raise 
the  altitude  of  the  Seawolf  corridor. 

(e)  Additional  Testing  and  Future 
Analysis.  Several  comments  requested 
that  additional  testing  and  futuire  noise 
monitoring  be  accomplished.  The 
Marine  Corps  will  continue  to  examine 
all  operational  activities  for  ways  to 
minimize  noise  impacts  to  the 
surroimding  communities,  perform  a 
new  noise  analysis  in  the  year  2000,  and 
maintain  a  noise  complaint  hotline  for 
the  public.  The  noise  analysis  in  the 
year  2000  will  come  shortly  after  the 
realignment  of  MCAS  Miramar  is   ■ 
completed.  _     '' 

I  recognize  that  because  noite 
perception  is  subfective  and  models  are 
imperfect,  some  households  will 
perceive  more  noise  as  a  result  of  the 
proposed  realigiunent  regardless  of  what 
the  models  may  indicate.  Some 
individuals  may  even  perceive  this 
noise  as  significant.  But,  as  explained 
above  and  discussed  wtih  the  public  in 
several  meetings,  the  Department  of  the 
Navy  recognizes  these  concerns,  has 
already  taken  significant  steps  to 
mitigate  the  noise  impacts,  and  will 
continue  to  analyze  noise  impacts  and 
work  with  the  public  to  mitigate  any 
futiire  problems. 

ii.  Biology  (Vemal  Pool&— Habitat). 
Vernal  pools  consist  of  three  distinct 
resources:  the  habitat  (watershed), 
which  is  addressed  here,  the  basins 
(wetlands),  and  the  species  associated 
with  vemal  pools.  Both  the  basins  and 
the  associated  species  are  addressed  in 
section  7.b.(iii).  below.  Vemal  pool 
habitat  is  the  only  biological  resource 
that  will  be  significantly  impacted.  The 
proposed  action  will  result  in  the  loss 
of  approximately  4.7  acres  of  vemal 
pool  habitat,  which  cannot  be  fully 
mitigated.  Leas  than  three  percent  of 
historical  vemal  pool  habitat  remains  in 
San  Diego  County.  The  proposed  action 
will  result  in  furUier  depletion  of  vemal 
pool  habitat.  The  amount  of  habitat 
being  imp>acted  is  considered  to  be 
significant.  Mitigation  measures  are 
discussed  in  paragraph  7.b.(iii). 

iii.  Community  Services  and  UtiHties 
(Schools).  Of  the  proiected  net  increase 
of  3,875  personnel  associated  with  the 
proposed  action,  approximately  197  will 
be  civilians  who  will  be  housed  off- 
base,  independent  of  military  persoimel. 
The  resulting  net  increase  will  be  3.150 
enlisted  and  528  officers.  It  is  estimated 
that  a  net  increase  of  1,698  school-aged 
dependents  at  MCAS  Miramar  will  be 
introduced  to  the  schools  of  San  Diego 
County  upon  implementation  of  the 
proposed  action.  Insofar  as  these 


additional  personnel  choose  to  purchase 
or  rent  exit^g  homes  or  apartments  in 
the  local  community,  no  impacts  will 
occur  since  developer  impact  fees, 
which  are  used  to  fund  school  districts, 
were  or  will  be  paid  at  the  time  of 
construction. 

The  Departmeot  of  the  Navy  Military 
Family  Housing  in  the  greater  San  Diego 
region  is  managed  under  a  shared-pool 
system,  whereby  the  Marine  Corps  will 
compete  on  an  equal  basis  with  Navy  for 
available  units  in  that  pool,  regardless  of 
actiial  location  within  the  region.  If 
military  personnel  associated  with  the 
proposed  action  choose  to  live  in 
existing  Military  Family  Housing,  their 
school-aged  dependents  will  not  impact 
the  San  Diego  school  system  as  these 
children  have  already  been  factored  into 
the  capacity  of  the  school  district.  A 
proposal  is  being  considered  as  part  of 
the  Fiscal  Year  1998  budget  to  constmct 
approximately  166  units  of  Military 
Family  Housing  on  or  near  MCAS 
Miramar.  This  proposal  is  part  of  a 
regional  housing  plan  and  is  not  a 
component  of  the  conversion  of  NAS 
Miramar  to  MCAS  Miramar.  If  these  166 
units  of  Military  Family  Housing  are 
constructed  on-base,  up  to 
approximately  80  school-aged 
dependents  could  be  added  to  the 
schools  in  San  Diego  County.  Most  of 
the  schools  in  the  vicinity  of  NAS 
Miramar  are  operating  either  at  or  near 
enrollment  capacity.  Even  adding  only 
80  children  could  be  significant.  To 
reduce  potential  cumulative  impacts  to 
school  capacity,  the  Marine  Corps  will 
apprise  potentially  affected  schools  of 
any  miUtary  family  housing 
construction  programs  approved  in  the 
vicinity  of  MCAS  Miramar  in  an  effort 
to  assist  the  schools  in  planning  for  an 
increase  in  student  population.  Any 
proposal  to  constmct  military  family 
housing  at  MCAS  Miramar  will  be 
evaluated  in  separate  NEPA 
documentation. 

b.  Mitigated  to  Below  the  Threshold  of 
Significance 

(i)  Geology  and  Soils 

As  discussed  in  the  FEIS.  the 
proposed  action  will  include 
incorporating  appropriate  erosion     ^ 
control  measures  and  proper  excavation 
techniques  to  ensure  protection  of  soil 
resources.  The  proposed  action  will  not 
afiiect  geologic  resources  as  the  facilities 
will  be  designed  to  reduce  the  potential 
for  land  sUdes  and  other  adverse 
geological  activities.  No  significant 
impacts  to  soil  will  occur  as  a  result  of 
implementing  the  proposed  action. 
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(ii)  Water  Quality 

As  discussed  in  the  FEIS,  appropriate 
measures  will  be  implemented  to  ensure 
that  potential  releases  of  fuels  are 
minimized.  The  installation  spill 
response  plan  will  be  updated  to  cover 
the  new  facilities.  No  significant 
impacts  to  water  quality  will  occur  as  a 
result  of  implementing  the  proposed 
action. 

tiii)  Biology 

The  Department  of  the  Navy  has 
carefully  studied  the  potential  impacts 
of  the  proposed  action  on  endangered 
species  and  wetlands  end  in 
consultation  with  the  requisite  agencies, 
has  developed  and  will  implement 
appropriate  measures  to  protect  these 
sensitive  resources.  As  discussed  in 
section  7.a.(ii),  above,  vernal  pools 
consist  of  three  distinct  resources:  The 
habitat  (watershed)  discussed  in  section 
7.a.(ii),  the  basins  (wetlands),  and  the 
species  associated  with  the  basins.  This 
section  discussed  the  basins  and  the 
associated  species.  The  proposed  action 
will  impact  vernal  pool  wetlands  and 
species  because  of  the  loss  of  the  basins, 
llie  Department  of  the  Navy  will  take  a 
number  of  actions  to  mitigate  these 
impacts  below  a  level  of  significance. 

Based  upon  consultation  with  the 
U.S.  Fish  and  Wildlife  Service 
(USFWS),  three  faderally-listed 
endangered/threatened  species  and  two 
species  proposed  for  listing  as 
endangered/threatened  were  identified 
as  present  on  NAS  Miramax.  These 
endangered  species  that  are  included 
are  the  CaUfomia  gnatcatcher 
(gnatcatcher),  the  endangered  San  Diego 
button-celery  (button-celery),  and  the 
endangered  San  Diego  mesa  mint  (mesa 
mint).  The  San  Diego  fairy  shrimp  (fairy 
shrimp)  and  the  qiiino  checkerspot 
butterfly  (butterfly),  both  of  which  are 
proposed  for  listing  as  endangered,  were 
also  included  in  the  consultation. 

The  Department  of  the  Navy  prepared 
a  Biological  Assessment  on  these  five 
species  and  other  biological  resources. 
Information  provided  to  USFWS  in  the 
Biological  Assessment  is  summarized  in 
the  DEIS,  FEIS,  and  SIR.  Specifically, 
the  DEIS,  FEIS,  and  SIR  discussed  the 
existing  condition  of  these  threatened 
and  endangered  species  as  well  as  other 
sensitive  species  and  their  habitat  in 
considerable  detail.  The  DEIS,  FEIS,  and 
SIR  identified  the  impacts  associated 
with  the  proposed  action  and  discussed 
mitigation  measures  that  would  reduce 
the  potential  for  adverse  impacts  on  the 
threatened  and  endangered  species  and 
their  habitat. 

During  consultation  with  USFWS.  the 
Marine  Corps  provided  a  list  of  20 


spedes  and  habitat  conservation 
measures  that  were  incorporated  into 
the  proposed  action.  Six  measures  dealt 
with  general  conservation  measures 
(e.g.,  hiring  a  qualified  project  biologist, 
mwAing  sensitive  habitat  areas, 
prohibiting  entry  into  sensitive  areas, 
conducting  surveys  for  other  species). 
Nine  measures  d^t  with  protecting 
vernal  pools  (e.g..  seasonal  restrictions 
on  construction  during  the  rainy  season, 
mitigation  ratios,  development  of  plans). 
Five  protective  measures  deah  with 
protection  of  the  gnatcatcher  and  the 
coastal  sage  scrub  where  it  lives  (e.g., 
seasonal  restrictions  on  cleering 
gnatcatcher  habitat  during  the  breeding 
season,  mitigation  ratios,  revegetation,  a 
study  of  the  potential  impact  of 
helicopter  noise,  and  an  explicit 
commitment  to  re-initiate  formal 
consultation  if  the  helicopter  study 
finds  significant  impacts). 

On  April  11. 1996,  the  USFWS  issued 
a  Biological  Opinion  in  which  it 
concluded  that  the  proposed  action  is 
not  likely  to  jeopardize  the  continued 
existence  of  the  gnatcatcher,  button- 
celery,  mesa  mint,  or  fairy  shrimp.  The 
USFWS  also  concluded  that  the  quido 
checkerspot  butterfly  is  unlikely  to 
occur  on  the  Station  and  therefore  any 
adverse  effect  on  the  butterfly  is 
unlikely.  The  USFWS  Biological 
Opinion  describes  the  potential  efiiects, 
direct  and  indirect,  that  the  proposed 
action  would  have  on  the  species.  In 
rendering  the  Biological  Opinion,  the 
USFWS  determined  that  the  Marine 
Corps  will  undertake  the  mitigation 
measures  described  in  the  FEIS  and  the 
Biological  Opinion  and  that  the  Marine 
Corps  has  committed  to  developing  and 
implementing  a  Multi-Species  Habitat 
Management  Plan  (MHMP)  for  MCAS 
Miram£tr  consistent  with  the 
requirements  of  the  Sikes  Act.  The 
MHMP,  whidi  the  Marine  Corps  will 
develop  in  conjunction  with  the 
USFWS,  the  U.S.  Army  Corps  of 
Engineers  (ACOE),  and  the  CaUfomia 
Department  of  Fish  and  Game  (CDFG), 
wiU  be  designed  to  conserve  natural 
resources  onboard  MCAS  Miranjar  on  a 
day-to-day  basis.  The  KfflMP  will  deal 
with  all  natural  resources,  but  is 
especially  concerned  with  threatened 
and  endangered  species  and  their 
habitat.  The  MHMP  is  to  be  stibmitted 
to  the  USFWS,  ACOE  and  CDFG  by 
October  1998.  The  MHMP  is  desig^  to 
enhance  biological  diversity  on  the 
Station,  while  simultaneously 
suppcxting  the  Marine  Corps  missiaaat 
MCAS  KOramar. 

The  Biological  Opinion  also  includes 
an  Liddental  Take  statement  which 
describes  taking  that  is  incidental  to  and 
not  intended  as  pari  of  the  agency 


action.  The  Incidental  Take  statem«xt 
includes  three  Reasonable  and  Prudent 
Measures  that  the  USFWS  detennined 
are  necessary  and  appropriate  to 
minimiMt  incidental  take:  (i)  The  Marine 
Carps  shall  minimiae  destruction  of 
gnatcatcher  and  fairy  dirimp  habitat  and 
provide  compensation  for  unavoidable 
impacts:  (ii)  the  Marine  Corps  shall 
minimize  impacts  to  occupied 
gnatcatcher  territories  during 
construction  activities;  and  (iii)  the 
Marine  Corps  shall  obtain  a  p>ermit  from 
the  ACOE,  pursuant  to  secticm  404  of 
the  Clean  Water  Act,  prior  to  any  filling 
of  vernal  pools.  The  Marine  Corps  will 
comply  with  all  terms  and  conditions 
associated  with  this  permit. 

Tlie  Incidental  Take  statement  also 
contains  detailed  terms  and  conditions 
that  implement  the  Reasonable  and 
Prudent  Measures.  These  parallel  and 
sometimes  strengthen  the  mitigation 
measures  described  in  the  FEIS.  The 
terms  and  conditions  will  be 
incorporated  into  the  final  Biological 
Mitigation  and  Monitoring  Plan,  which 
must  be  approved  by  the  USFWS  and 
the  ACOE.  The  list  of  terras  and 
conditions  is  set  out  in  the  Incidental 
Take  statement,  which  is  part  of  the 
Biological  Opinion.  The  Marine  Corps 
will  comply  with  all  terms  and 
conditicms  articulated  in  the  Biological 
Omnion. 

Two  comments  addressed  the 
reduction  in  the  width  of  the  wildlife 
corridor  in  Rose  Canyon  as  a  result  of 
sewer  line  installation  as  part  of  the 
proposed  action.  After  review  of  a 
number  of  factors,  the  Department  of  the 
Navy  detennined  that  the  impact  will 
not  be  significant.  Corridors  narrower 
than  400  feet  are  less  likely  to  be  used 
by  wildUfe,  as  indicated  by  the  Baldwin 
Otay  Ranch  Wildlife  Corridor  Studies 
pre[>ared  by  Ogden.  The  portion  of  Rose 
Canyon  that  may  be  affected  is  toward 
the  head  of  the  canyon.  Wildlife  that 
utilize  this  canyon  must  ooss  Kearny 
Villa  Road  and  go  underneath  Interstate 
15  (via  a  tunnel).  The  current  corridor 
width  of  250  feet  provides  limited 
habitat  opportunities  to  wildhfe. 
Reduction  of  Rose  Canyon  is  not 
expected  to  adversely  aflect  wildlife.  In 
accordance  with  the  Biological  Opinion, 
the  Marine  Corps  is  considering 
constructicm  methods  to  reduce  impacts 
to  Rose  Canyon. 

Some  comments  suggested  the 
discussion  of  the  potential  efiiects  of  the 
proposed  action  on  endangered  and 
threatened  species  was  defidenf 
because  the  FEIS  did  not  indude  the 
biological  information  in  the  Biological 
Opinion  and  the  MHMP.  These 
comments  expressed  concern  that  the 
decision  maker  should  have  the 
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infmnation  in  the  Biological  Opinion 
and  MHMP  before  reaching  a  final 
decision.  The  Marine  Corps  received  a 
draft  Biological  Opinion  prior  to 
pohlishing  the  FEIS,  and  ouuequentiy 
the  FEIS  contained  all  of  the  significant 
biological  impacts  and  a  maiority  of  the 
mitigation  and  monitoring  requirements 
contained  in  the  Final  Biological 
Opinion  issued  by  the  USFWS  on  April 
11. 1996.  The  Biological  Opinion  was 
discussed  in  the  SIR  and  I  have  fully 
considered  it  in  making  the  decision  oa 
realigning  Marine  Corps  aviation  assets. 

Sonme  comments  suggested  that  the 
study  of  effects  of  helicopter  noise  on 
gnatcatchers  should  be  completed 
before  a  decision  to  proceed  is  made. 
GivMi  the  information  already  known, 
the  USFWS  no  jeopardy  determination, 
and  the  mitigation  agreed  upon  and  set 
out  in  the  USFWS  Biological  Opinion. 
I  have  concluded  that  the  proposed 
action  can  safely  proceed  pending 
further  study.  As  set  out  in  the  SIR,  the 
Marine  Corps  is  conmiitted  to  studying 
the  effects  of  noise  on  gnatcatchers  and 
has  already  begun  the  research,  llie 
study  is  expected  to  last  five  years  and 
will  cost  approximately  $600,000.  Given 
the  commitment  of  the  Marine  Corps  to 
immediately  undertake  formal 
consultation  if  significant  impacts  are 
discovered,  the  incomplete  information 
is  not  essential  to  a  reasoned  choice 
among  the  alternatives  at  this  time. 

(iv)  Traffic 

One  off-base  intersection  and  five  on- 
base  intersections  will  experience 
higher  traffic  volumes  resulting  in  a 
significant  impact  as  a  resuh  of  the 
proposed  action.  Increases  in  ofi-base 
traffic  will  occxir  at  the  intersection  of 
Miramar  Road  and  Mitscher  Way  at  the 
North  Gate,  which  will  worsen  the  Level 
of  Seivice  (LOS)  rating  from  D  to  E  in 
the  evening  peak  hours. 

The  Department  of  the  Navy  will 
implement  the  traffic  mitigation 
measures  discussed  in  the  FEIS  (4.12-9 
&  10)  and  SIR  to  mitigate  the  impacts  to 
below  the  threshold  level  of 
significance.  The  Department  of  the 
Navy  has  decided  to  install  a  traffic 
signal  without  the  delay  associated  with 
conducting  further  studies.  Construction 
traffic  represents  a  temporary  and 
nominal  increase  in  traffic  volumes; 
therefore,  impacts  to  the  off-base  and 
on-base  circulation  system  will  not 
occur  during  construction. 

The  California  Department  of 
Transportation's  comments  to  the  FEIS 
included  a  request  for  additional  traffic 
studies.  The  technical  traffic  study,  as 
discussed  in  Section  4.12  of  both  the 
DEIS  and  FEIS,  was  conducted  using  the 
most  current  traffic  counts  available. 


approved  trip  genaation  and  trip 
distribution  assumptions,  and  the 
Highway  Capacity  Manual  methodology 
for  intersection  analysis.  The  study  was 
sufficient  to  determine  the  proposed 
action's  off-base  impacts.  Although  one 
comment  on  the  SIR  suggested  that 
anothor  computerized  study  of  traffic  is 
necessary,  I  have  concluded  that  the 
methods  the  Department  of  the  Navy 
used,  which  were  specifically  tailored  to 
the  Miramar  area,  were  more  accurate 
than  the  suggested  study  would  be  and 
thus  additional  traffic  studies  are  not 
warranted. 

(v)  Community  Services  and  Utilities 
(Potable  Water) 

The  demand  on  the  potable  water 
distribution  S3r8tem  is  expected  to 
increase  as  a  result  of  the  proposed 
action.  The  existing  system  is  not 
adequate  to  accommoidate  the  demands 
of  the  proposed  action.  To  provide  an 
adequate  water  supply,  the  Marine 
Corps  will  use  the  backup  coimection 
from  the  San  Diego  water  system  as  a 
full-time  cormection.  The  City  of  San 
Diego  has  not  stated  a  concern  regarding 
the  use  of  this  connection. 

c.  Impacts  That  An  Not  Significant 

i.  Air  Quality  ,  '  '  '• 

The  San  Diego  Air  Basin  is  federally 
classified  as  a  serious  ozone  non- 
attaiiunent  area  and  a  moderate  carbon 
monoxide  (CO)  non-attairunent  area. 
Pursuant  to  Section  176(c)  of  the  Clean 
Air  Act,  US  EPA  promulgated  a  final 
rule  "Determining  Conformity  of 
General  Federal  Actions  to  State  or 
Federal  Implementation  Plans"  (General 
Conformity  rule),  58  F.R.  63214  (Nov  30, 
1993)  (40  C.F.R.  Parts  51  and  93).  A 
conformity  applicability  analysis  of  the 
air  emissions  associated  with  the 
proposed  action  was  conducted.  As 
elaborated  on  in  the  SIR,  the  conformity 
applicability  analysis  determined  that 
air  emissions  associated  with  the 
proposed  action  (reduced  by  the  amount 
of  emissions  associated  with  the 
departing  U.S.  Navy  aircraft)  are:  (1) 
Below  de  minimis  levels  (i.e.,  the  net 
changes  in  emissions  of  criteria 
pollutants  do  not  exceed  threshold 
levels  established  in  the  General 
Conformity  Rule);  and,  (2)  not  regionally 
significant  (they  do  not  exceed  10%  of 
the  San  Diego  Air  Basin's  total 
emissions  inventory  for  any  applicable 
criteria  pollutant).  Consequently,  the 
proposed  action  is  not  subject  to  the 
General  Conformity  Rule.  (FEIS,  §  4.2 
and  FEIS  Appendix  B) 

Although  the  General  Conformity  rule 
does  not  require  publication  of  an 
appUcability  analysis  that  demonstrates 


emissions  are  de  minimis,  the 
Department  of  the  Navy  published  a 
suaamary  of  its  confcHmity  applicability 
analysis  in  both  the  DEIS  and  FEIS  to 
more  fully  inform  the  pubUc.  (DEIS/ 
FEIS,  §  4.2  and  DEIS/FEIS  Appendix  B). 

Several  comments  ex{»re88ea  omcems 
regarding  the  Departinent  of  the  Navy's 
ctmformity  applicability  anal3r8i8  and  air 
quality  impact  analysis  under  NEPA. 
Particular  issues  of  concern  included: 
(1)  The  selection  of  1990  for  use  in 
calculation  of  the  net  emissions  for  the 
conformity  applicability  uialysis;  (2) 
why  the  emissions  in  the  FEIS  differed 
frx>m  the  emissions  budget  in  the  San 
Diego  State  Implementation  Plan  (SIP); 
(3)  why  emission  estimates  in  the  DElis 
and  the  FEIS  for  helicopter  emissions 
differed;  (4)  whether  all  appropriate 
types  of  emission  sources  were  included 
in  the  applicability  analysis;  and  (5) 
whether  the  methodologies  used  to 
calculate  emissions  were  proper.  In  its 
comments  on  the  SIR  and  in  response  to 
a  public  inquiry,  EPA  Region  9 
requested  additional  information  to 
resolve  several  issues  on  how  the  total 
of  the  direct  and  indirect  emissions  for 
the-proposal  were  calculated. 

ifse  of  1 990  to  determine  net 
emissions.  In  conducting  a  conformity 
applicability  analysis  for  the  proposed 
action,  the  Department  of  the  Navy 
selected  1990  as  the  most  appropriate 
year  to  reflect  Navy  aircraft  operations 
and  activities  at  Miramar  as  a  fully 
operational  Naval  Air  Station  in  normal 
circumstances.  As  such,  1990  was  used 
as  a  basis  to  calculate  emissions 
increases  and  decreases  caused  by  the 
proposed  action;  i.e.,  the  "net" 
emissions  considering  all  incoming  and 
outgoing  direct  and  indirect  emissions. 
The  "netting"  of  emissions  in  this 
maimer  appropriately  accounts  for  the 
total  direct  and  indirect  emissions 
associated  with  the  proposed  action  and 
is  in  accordance  with  provisions  of  the 
General  Conformity  Rule.  The 
Department  of  the  Navy's  use  of  1990  to 
analyze  net  emissions  is  also  consistent 
with  the  San  Diego  Air  Pollution 
Control  District's  (APCD)  use  of  1990  for 
determining  emissions  inventories. 

Difference  between  the  FEIS  and  the 
SIP — use  of  best  available  data  instead 
of  SIP  estimates.  In  conducting  its 
conformity  applicability  analysis,  the 
Department  of  the  Navy  did  not  use 
emission  estimates  found  in  the  San 
Diego  SIP  air  emissions  budget.  With 
San  Diego  APCD's  conciurence,  the 
Department  of  the  Navy  calculated  the 
emissions  for  1990  that  more  accm^tely 
estimated  emissions  at  NAS  Miramar 
than  those  found  in  the  San  Diego  SIP. 
Table  B-1  in  the  FEIS,  "1990  Aimual 
Air  Quality  Emissions  at  NAS 
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Miramar,"  identified  the  specific  Navy 
and  EPA  technical  sources  (which  did 
not  Include  the  SIP)  that  the  Department 
of  the  Navy  used  to  calculate  emissions. 
The  section  of  that  table  entitled. 
"Aircrafl  Emissions",  explains  how  the 
Department  of  the  Navy  calculated 
aircraft  emissions  for  the  year  1990. 
Operational  data  were  based  on 
definitive  studies,  specific  aircraft  tyjpes, 
and  defined  aircraft  operating  .  » 

characteristics.  The  proposed        '    * 
realignment  does  not  violate  any 
emission  reduction  targets  for  military 
aircraft,  since  no  reduction  targets  exist 
in  the  SIP. 

Differences  in  emissions  figures  for 
helicopters  between  the  DEIS  and  FEIS. 
Some  comments  questioned  why 
estimates  for  emissions  from  helicopters 
varied  between  the  DEIS  and  the  FEIS. 
The  San  Diego  APCD  responded  during 
the  public  review  period  of  the  Draft  EIS 
with  questions  regarding  rotary-wing 
emissions  and  the  inversion  layer 
height,  which  is  at  2,000  feet  for  six 
months  and  3,000  feet  for  six  months  of 
the  year.  The  FEIS  addressed  these 
concerns  by  calculating  rotary: wing 
aircraft  emissions  up  to  3,000  feet  year- 
roiud  and  no  further  comments  were 
received  from  the  SDAPCD  on  this 
issue.  This  change  in  altitude  of  the 
inversion  layer  accounts  for  the 
difference  in  rotary-wing  aircraft 
emission  estimates  found  in  the  DEIS 
and  FEIS. 

Inclusion  of  direct  and  indirect 
emissions  in  conformity  applicability 
analysis.  In  performing  either  a 
conformity  determination  or  an  analysis 
to  determine  the  applicability  of  the 
requirement  for  a  conformity 
determination,  an  agency  does  not  have 
to  include  every  indirect  emission  that 
could  be  associated  with  a  project. 
Implementing  regulations  reasonably 
limit  the  reasonaubly  foreseeable  indirect 
emissions  that  must  be  considered  to 
those  that  practicably  are  subject  to 
control  by  the  agency  in  the  normal 
course  of  its  mission.  The  Department  of 
the  Navy  calculated  the  direct  and 
indirect  emissions  associated  with  the 
proposed  realignment  that  were  both 
reasonably  foreseeable  and  practicably 
controlled  imder  the  Departinent  of  the 
Navy's  use  of  Miramar  as  a  military 
airfield.  The  Department  of  the  Navy 
has  no  "continuing  program 
responsibility"  for  most  oHbase  indirect 
emissions  within  the  meaning  of  the 
regulations  governing  conformity 
determinations. 

Appropriate  methodolo^es.  I 
carefully  reviewed  the  public  comments 
on  the  air  analysis  and  conformity 
applicability  analysis  in  the  DEIS,  FEIS 
and  SIR.  In  view  of  these  comments.  I 


reviewed  and  took  a  hard  look  at  the 
Department  of  the  Navy's  method  im 
estimating  air  emissions  and  the 
supporting  data  and  calculations.  The 
Department  of  the  Navy's  method  for 
calculating  aircraft  emissions  applies 
the  following  elements:  number  of 
aircraft  operations;  type  or  mode  of 
operation  (power  setting);  number  and 
type  of  aircraft  engines  per  aircraft;  time 
in  mode;  and,  corresponding  emission 
factors.  The  emission  factors  were 
obtained  from  studies  conducted  by  the 
Navy  Aircraft  Environmental  Support 
Office  (AESO)  that  are  referenced  in  the 
EPA  "Compilation  of  Air  Pollutant 
Emission  Factors  (AP-42)." 

After  receipt  of  comments  on  the  SIR. 
the  Department  of  the  Navy  reviewed 
the  applicability  analysis  and  found  that 
the  original  analysis  assumed  that  the 
E-2/C-2  Navy  aircraft  currently 
stationed  at  NAS  Miramar  would  leave 
the  air  basin.  No  final  decision  has  been 
made,  however,  on  relocation  of  the  E- 
2/C-2  aircraft  and  they  potentially 
could  remain  in  the  air  basin.  To 
determine  the  impact  if  the  E-2/C-2 
aircraft  remain,  the  emissions  were 
recalculated  including  the  E-2/C-2 
emissions.  Even  with  these  emissions 
included,  the  analysis  showed  that 
emissions  would  still  be  below  de 
minimis  thresholds  established  by  the 
General  Conformity  Rule.  This  analysis 
was  very  conservative,  because  it  did 
not  reduce  projected  emissions  to 
account  for  four  Marine  squadrons  that 
were  moved  outside  the  air  basin.  The 
original  analysis  included  eleven  fixed- 
wing  and  ten  rotary-wing  squadrons. 
Subsequently,  two  fixed-wing  and  two 
rotary-wing  squadrons  were 
decommissioned  or  relocated  to  other 
sites  outside  the  air  basin.  Thus 
emissions  can  reasonably  be  expected  to 
be  lower  still. 

In  response  to  its  comments  on  the 
SIR,  the  Department  of  the  Navy 
provided  EPA  Region  9  with  a  letter 
providing  additional  explanation, 
summarized  above,  clarifying  the  way  it 
conducted  the  applicability  analysis, 
addressing  the  issues  that  EPA  felt  it 
was  unable  to  resolve,  and  offering  to 
provide  the  underlying  data  for  the 
analysis.  On  November  14, 1996,  EPA 
Region  9  responded  that  although  the 
applicability  determination  is  the 
responsibility  of  the  action  proponent,  it 
had  reviewed  the  information  provided 
by  the  Department  of  the  Navy's  letter 
and  determined  that  the  methods  used 
by  the  Departmmt  of  the  Navy  to 
determine  the  "total  of  direct  and 
indirect  emissions"  from  the  proptosed 
action  was  appropriate.  The  San  Diego 
Air  Pollution  Control  District  had 
indicated  its  concurrence  in  the 


methods  used  by  the  Department  of  the 
Navy  in  earlier  correspondence. 

A  further  comment  on  the  air  quality 
analysis  was  received  on  November  22. 
1996.  It  continued  to  challenge  the 
accuracy  of  the  Department  of  the 
Navy's  estimates  of  air  emissions.  The 
comment  argues  that  the  realignment 
will  result  in  significant  impacts  to  San 
Diego's  air  quality,  that  the  action 
violates  the  Clean  Air  Act  and  EPA  rules 
and  regulations,  and  that  the  action  will 
result  in  pollution  in  excess  of  SIP 
milestone  goals,  thereby  potentially 
limiting  commercial  expansion  in  the 
area.  Tbe  comment  revealed  no  new 
significant  environmental  information 
or  changed  circimistances  but  reUed  on 
incorrect  assiunptions  and  methods  to 
reach  a  much  different,  and  faulty, 
result.  A  thorouigh  review  of  the 
Department  of  the  Navy's  applicability 
analysis  confirmed  that  it  is  accurate. 

In  summary,  the  Department  of  the 
Navy  has  conducted  a  thorough  review 
of  the  data  and  methods  used  to  analyze 
whether  the  requirement  for  a 
conformity  determination  applies  to  this 
proposed  action.  My  review  of  the 
record  indicates  that  the  proposed 
realignment  of  Miramar  represents  a  net 
decrease  in  air  pollution  and  will 
contribute  to  San  Diego's  reasonable 
further  progress  toward  attainment 

ii.  Hydrology 

As  discussed  in  the  FEIS,  the 
proposed  action  will  not  have  any 
significant  impacts  on  the  local  or 
regional  hydrology.  (FEIS,  §  4.3) 

iii.  Cultural 

In  accordance  with  36  CFR  Part  800, 
regulations  implementing  Section  106  of 
the  National  Historic  Preservation  Act, 
it  was  determined  that  three  cultural 
sites  are  eligible  for  inclusion  in  the 
National  Register  of  Historic  Places 
(NRHP).  The  State  Historic  Preservati<m 
Officer  (SHPO)  agrees  with  this 
determination.  Similarly,  the  SHPO  has 
concurred  with  the  deteimination  that 
the  proposed  action  will  not  affiact 
historic  properties  FEIS,  §  4.5).  The 
proposed  realignment  of  NAS  Miramar 
will  not  significantly  impact  cultiual 
resources  listed  or  determined  eUgible 
for  listing  on  the  NRHP. 

iv.  Visual  Resources 

As  discussed  in  the  FEIS,  the 
proposed  action  will  not  have  any 
significant  impacts  on  the  visual 
resources  (FEIS.  §4.6). 

V.  Land  Use 

As  discussed  in  the  FEIS,  the 
proposed  action  will  not  have  any 
significant  impacts  on  land  use  as  ' 
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designated  in  San  Diego's  CLUP  for 
Miramar  (FEIS,  §4.7).  Land  use 
compatibility  in  the  context  of  aircraft 
and  airfield  operations  is  evaluated  on 
the  basis  of  Accident  Potential  Zones 
(APZ)  and  noise  contours.  Both  the  APZ 
analysis  and  the  noise  analysis  using 
California  CNEL  standards  indicate  that 
current  land  uses  surrounding  MCAS 
Miramar  are  compatible  with  the 
proposed  aircraft  and  airfield 
operations. 

Some  comments  raised  concerns  that 
the  proposed  project  will  have 
significant  impacts  on  existing  and 
planned  land  uses  in  the  surrounding 
communities.  The  analysis  of  land  use 
impacts  were  based  on  the  San  Diego 
Association  of  Governments  (SANDAG) 
Series  Vm  forecast  data,  which  were 
updated  by  the  Department  of  the  Navy 
to  reflect  1994  conditions.  The  State  of 
Cahfomia  has  adopted  the  CNEL  as  the 
state-wide  standard  for  land  use 
planning  around  airports  within  the 
state.  This  standard  is  consistent  with 
the  adopted  CLUP  for  NAS  Miramar  and 
Lindbergh  Field,  and  is  endorsed  by  the 
County  of  San  Diego.  SANDAG 
develops  and  maintains  regional  land 
use  databases  as  part  of  its  charter  to 
track  land  use  trends  and  forecast 
population  growth.  The  most  recent 
(1990)  existing  land  use  GIS  database 
available  from  SANDAG  was  obtained 
to  analyze  land  use  compatibility  in  the 
FEIS.  SANDAG  updates  the  database 
every  five  years,  and  is  currently 
working  on  the  1995  update.  In  order  to 
update  the  database  to  1994  (the 
baseline  (h-  existing  conditions  year  for 
the  FEIS).  the  Marine  Corps,  in 
cooperation  with  SANDAG,  reviewed 
aerial  photographs  from  the  1994 
Thomas  Brothers  Aerial  Photo  Map 
Book.  The  photos  were  reviewed 
primarily  to  identify  new  housing 
development  within  the  65  dB  CNEL 
noise  contour  siuitnmding  NAS 
Miramar.  In  addition,  SANDAG 
maintains  a  database  of  proposed  site 
specific  projects  which  was  used  as  a 
guide  for  the  1994  update  process.  The 
Department  of  the  Navy  u^  this 
updated  data  in  evaluating  noise 
impacts. 

vi.  Public  Health  and  Safety 

A  number  of  comments  were  received 
dealing  with  safety.  Some  of  these 
comments  discussed  concerns  about  the 
safety  of  operating  rotary-  and  fixed- 
wing  aircraft  at  the  same  airfield.  Some 
of  these  focused  on  the  perceived  risks 
during  repetitive  training  operations  at 
the  field,  especially  Field  Carrier 
Landing  Practice  (FCLP)  approaches. 
Others  discussed  potential  risks  of 
operating  military  aircraft  in  an  area 


characterized  as  the  second  busiest  in 
the  country.  The  Department  of  the 
Navy  takes  aviation  safiaty  very  seriously 
and  recognizes  that  the  public  has 
legitimate  concerns  that  those  who  use 
the  nation's  airspace  must  do  so  in  a 
safe  manner.  After  carefully  looking  at 
the  issues  and  as  discussed  in  the  FEIS 
and  the  SIR.  I  have  determined  that  the 
proposed  action  will  not  have  any 
significant  impacts  on  the  local  or 
regional  public  health  and  safety. 

Measures  to  ensure  safety  of  flight. 
Some  comments  raised  ^e  issue  of 
mixing  rotary-wing  and  fixed-wing 
aircraft,  especially  combining  close-in 
patterned  FCLPs  by  fixed-wing  aircraft 
and  rotary-wing  take-offs  and  landings. 
The  Marine  Corps  will  be  one  of 
numerous  users  of  the  airspace  above 
and  adjacent  to  MCAS  Miramar. 
Consequently,  the  Marine  Corps  has  a 
vested  interest  in  maintaining  safe 
operations  and  will  make  maximum  use 
of  appropriate  control  measures  and 
operating  procedures  to  ensure  prop>er 
Ume,  distance,  and  altitude  separation 
between  aircraft.  The  Marine  Corps  has 
operated  rotary-  and  fixed-wing  aircraft 
at  a  number  of  other  air  stations,  relying 
on  a  combination  of  redundant 
measiires  to  ensure  safety  of  flight  at  its 
air  stations  and  the  air  corridors  nearby. 
These  measiues  include  extensive  pilot 
training  and  briefing,  established  traffic 
separation  schemes,  and  watchful  air 
traffic  controllers  in  constant 
communication  with  aircraft.  These 
measures  have  allowed  the  Marine 
Corps  to  operate  safely  in  the  past  in 
drcimistances  at  least  as  severe  as  those 
its  pilots  will  face  operating  from  MCAS 
Miramar. 

At  MCAS  Miramar.  traffic  patterns 
have  been  designed  to  provide  the 
necessary  separation  between  aircraft. 
Fixed-wing  and  rotary-wing  aircraft  will 
be  based  at  opposite  ends  of  the  airfield. 
This  separation  will  occur  on  the 
parking  apron,  fuel  pits,  aircraft 
movement  areas  and  the  landing/ 
departure  surfeces.  Most  rotary-wing 
aircraft  arrivals  and  departiires  and  all 
pattern  work  will  be  done  on  the  north 
pads  while  fixed-wing  FCLP's  are  in 
progress  on  the  24L  runway  located  to 
the  south  side  of  the  air  station. 
Consequently,  to  improve  safety,  fixed- 
and  rotary-wing  aircraft  will  be  laterally 
separated  and  deconflicted  while  FCLP 
operations  are  in  progress.  Entry  into 
the  patterns  is  carefully  controlled  by 
air  traffic  controllers.  "The  air  traffic 
controllers  maintain  visual  and/or  radar 
surveillance  of  all  aircraft  in  the  vicinity 
of  the  field,  have  commimications  with 
all  aircraft  in  the  patterns,  and  can  warn 
them  of  dangerous  situations.    ,.  r/ .  /' 


MCAS  Miramar  will  use  the  rules  set 
forth  in  FAA  Handbook  7110.65  to 
operate  rotary-  and  fixed-wing  aircraft 
while  they  are  within  controlled 
airspace  and  under  the  control  of  air 
traffic  controllers.  These  rules  contain 
separation  and  sequencing  requirements 
for  operating  all  tj^MS  of  aircraft  and 
will  be  applied  to  all  operations  at 
MCAS  Miramar  as  required.  All  air 
traffic  controllers  are  trained  and 
qualified  to  provide  safe  and 
ex]>editious  handling  of  all  aircraft 
under  their  control  Also,  imique 
operating  procedures  are  developed  at 
each  air  station  to  accommodate  the 
unique  mix  of  aircraft  at  that  air  station 
and  are  published  in  the  Air  Field 
Operations  Manual.  A  revised  Air  Field 
Operations  Manual  will  be  published 
for  MCAS  Miramar  to  address  the 
planned  mix  of  aircraft.  Most  of  the 
aircraft  stationed  at  MCAS  Miramar  will 
also  provide  some  advantages  over 
typical  commercial  aircraft  and  many 
general  aviation  aircraft.  The  helicopters 
are  dual  seat  aircraft,  allowing  one  of 
the  pilots  to  help  maintain  a  visual  scan 
of  the  area.  The  helicopters  also  have 
broad  windscreens  and  better  cockpit 
visibility  than  many  commercial 
aircraft.  The  F/A-18s  have  clear 
canopies  and  are  designed  to  provide 
excellent  all  around  visibility.  Although 
nothing  can  guarantee  absolute  safety, 
these  measures  provide  a  substantial 
margin  of  safety.  Finally,  the  Marine 
Corps  is  committed  to  sacrificing 
efficiency  if  necessary  to  ensure  that 
safety  is  maintained. 

Marine  Corps  success  in  operating 
safely  in  congested  uncontrolled 
airspace.  Several  comments  raised  the 
issue  of  safety  and  the  operation  of 
rotary- wing  aircraft  in  "uncontrolled 
airspace."  The  Department  of  the  Navy 
has  safely  integrated  rotary  wing  aircraft 
with  general  aviation  aircraft  for  many 
years  in  the  existing  San  Diego  airspace 
structure.  The  comments  received  have 
not  offered  any  evidence  to  the  contrary 
that  would  lead  me  to  conclude  that  the 
proposed  operations  in  San  Diego  can 
not  be  conducted  safely.  The  Marine 
Corps  has  worked  closely  with  the 
Federal  Aviation  Administration  (FAA). 
the  Southern  California  Terminal  Radar 
Approach  Control  Facility  (SC 
TRACON).  and  the  San  Diego  Airspace 
Users  Qoup  (SAUG)  to  ensure  that  the 
proposed  action  will  be  compatible  with 
the  existing  edrspace  structure.  Rotary 
Mfing  aircraft  operate  at  approximately 
the  same  speeds  as  small  general 
aviation  aircraft  and  this  contributes  to 
these  two  types  of  aircraft  operating 
safely  in  a  VFR  environment  Currently, 
Marine  Corps  rotary-wing  aircraft 


Federal  Reyrter  /  Vol.  61,  No.  236  /  Friday,  December  6,  1996  /  Notices 


64721 


operate  safely  in  "imcontrolled 
airspace"  in  other  areas,  including 
equally  congested  airspace,  without 
incident.  For  example,  over  90%  of  the 
USMC  rotary-wing  operations  in  the 
vicinity  of  MCAS  Tustin  in  1995  were 
VFR  operations  (95.525  of  104,171),  and 
of  those,  nearly  20%  were  in 
uncontrolled  VFR  airspace.  This 
demonstrates  the  ability  of  the  Marine 
Corps  to  operate  rotary-wing  aircraft  in 
congested  uncontrolled  airspace  safelv- 

Compared  with  the  airspace  around 
NAS  Miramar,  the  airspace  aroimd 
MCAS  Tustin  and  John  Wayne/Orange 
Coimty  Airport  is  far  more  congested 
with  approximately  21,971  operations 
per  square  mile  (three  mile  radius)  in 
1994,  compared  to  nearly  4,927 
operations  per  square  mile  (five  mile 
radius)  in  1994  between  NAS  Miramar 
and  Montgomery  Field.  If  the  area  under 
consideration  at  Orange  County  is 
expanded  to  include  the  operations  of 
MCAS  El  Toro  (a  radius  of  seven  miles), 
the  congestion  (approximately  4,675 
operations  per  square  mile)  is  nearly 
equal  to  that  experienced  near  Miramar 
in  1994.  The  SC  TRACON,  as  well  as  the 
Marine  Corps,  is  equipped  to  handle  the 
air  traffic  volvune  in  these  areas.  Thus, 
the  history  of  operating  rotary-wing 
aircraft  at  MCAS  Tustin  and  fixed-wing 
aircraft  at  MCAS  El  Toro  in  congested 
airspace,  both  controlled  and 
uncontrolled,  demonstrates  that  the 
impagts  of  these  operations  on  general 
aviation  can  be  managed  safely. 

Coordination  with  the  Federal 
Aviation  Administration  and  local 
groups.  Some  comments  also  raised  an 
issue  regarding  the  operation  of  fixed- 
wing  and  rotary- wing  aircraft  in  the 
same  airspace.  The  realignment  of  NAS 
Miramar  to  MCAS  Miramar  necessarily 
involves  a  change  in  the  aviation 
operations  at  Miramar.  The  change  in 
aviation  operations  was  fully  considered 
in  studies  associated  with  the  EIS.  The 
Marine  Corps  and  the  Department  of  the 
Navy  have  worked  closely  throughout 
the  planning  process  with  the  FAA,  SC 
TRACON,  and  the  SAUG  to  deal  with 
the  change  in  aviation  operations.  Of 
note,  the  FAA  is  charged  with  overall 
responsibihty  for  the  safe  and 
expeditious  handling  of  all  aircraft  in 
the  National  Airspace  System.  As  such, 
the  FAA  is  responsible  for  determining 
whether  airspace  should  be 
uncontrolled  or  controlled  (unregulated 
or  regulated).  The  Department  of  the 
Navy  has  worked  with  these  agencies  to 
plan  for  the  realignment,  and  none  of 
these  agencies  has  submitted  an 
objection  to  the  proposed  action. 

interface  with  Class  B  airspace.  An 
issue  was  raised  regarding  the  impacts 
of  flight  operations  for  the  proposed 


realignment  on  Class  B  air^fwce.  A 
comment  also  argued  that  the  proposed 
mitigation  measures  are  insufficient 
The  point  was  made  that  San  Diego 
TRACON  is  the  second  busiest  facility 
in  the  United  States  and  is  predicted  to 
grow  in  complexity  and  congestion.  For 
clarification,  the  San  Diego  TRACON 
was  consoUdated  into  SC  TRACON  in 
September,  and  is  now  referred  to  as  the 
San  Diego  Sector  of  the  SC  TRACON.  As 
described  above,  the  San  Diego  Sector  of 
SC  TRACON  is  appropriately  equipped 
for  the  workload.  The  Marine  Corps  has 
been  working  with  SC  TRACON  to 
ensure  compatibility.  The  introduction 
of  rotary-wing  aircraft  will  not  have  a 
significant  impact  on  Class  B  airspace 
because  most  helicopter  operations  will 
not  be  required  to  operate  in  Class  B 
airspace.  The  SIR  explains  that  60%  of 
the  rotaiy-wing  operations  will  take 
place  within  the  confines  of  MCAS 
Miramar,  thus  these  operations  will 
have  no  impact  except  at  MCAS 
Miramar.  Further,  the  impact  on  Class  B 
airspace  will  be  reduced  as  the  USMC 
will  conduct  fewer  total  operations  in 
Class  B  airspace  than  the  Navy  because 
it  will  have  fewer  fixed-wing  aircraft  at 
Miramar  than  the  historic  Navy  levels. 
The  Marine  Corps  will  continue  to  woric 
with  the  FAA  and  the  Miramar 
Technical  Advisory  Committee, 
providing  an  ongoing  dialogue  to 
promote  regional  airspace  safety. 

vii.  Hazardous  Material  and  Wastes 

As  discussed  in  the  FEIS,  the 
proposed  action  will  not  have  any 
significant  impacts  related  to  haairdous 
materials  or  wastes  (FEIS.  §4.9). 

viii.  Aircraft  Operations 

As  discussed  above  and  in  the  FEIS, 
the  proposed  action  will  not  have  anyy 
significant  impacts  on  commercial  or/ 
private  aircraft  operations  within  th^ 
San  Diego  region.  The  Airfield  ^oa 
Airspace  Operational  Study  for  MCAS 
Miramar  was  prepared  by  ATAC 
Corporation  in  1995,  and  is 
incorporated  in  the  FEIS  by  reference. 
The  study  encompassed  current  and 
projected  futiire  operations  and 
considered  impacts  upon  both  military 
and  civilian  users  of  the  airspace  in  the 
greater  San  Diego  area.  This  study, 
through  the  use  of  the  Naval  Aviation 
Simulation  Model  (NASMOD), 
demonstrated  that  the  proposed 
quantity  of  fixed-wing  and  rotary-wing 
aircraft  can  be  safely  collocated  while 
operating  effectively  and  efficiently  at 
Miramar. 

ix.  Sodo-Economics 

As  discussed  in  the  FEIS,  the 
proposed  action  will  not  have  any 


significant  local  or  regional  socio- 
economics impacts  (FEIS.  §  4.13).  In 
compliance  with  Executive  Order 
12898,  an  analysis  was  conducted  to 
determine  if  minority  or  low-income 
populations  would  suffer 
disproportionately  high  and  adverse 
environmental  impacts  as  a  result  of  the 
proposed  action  (FEIS,  p.  4.13-3).  It  was 
determined  that  these  populations 
would  not  suffer  disproportional 
impacts.  Two  community  planning 
groups  raised  questions  regarding 
compUance  with  Environmental  Jiistice 
guidelines  with  respect  to  Mira  Mesa. 
The  impacts  on  Mira  Mesa  were 
reexamined  and  it  was  confirmed  that 
residents  of  Mira  Mesa  are  not  being 
disproportionately  affected. 

8.  Conclusion 

On  behalf  of  the  Department  of  the 
Navy,  I  have  decided  to  reahgn  NAS 
Miramar  into  MCAS  Miramar.  I  have 
carefully  considered  all  of  the 
comments,  including  those  urging 
further  analysis.  After  reviewing  the 
administrative  record  and  information 
received  during  the  environmental 
review  process,  I  have  determined  that 
no  new  significant  environmental 
information  or  circumstances  exist. 
Consequently,  I  have  determined  that  a 
supplemental  EIS  is  not  warranted.  I 
have  decided  to  implement  this  action 
using  the  West-Ramp  configuration 
(Alternative  B),  which  was  both  the 
Preferred  Alternative  and  also  the 
Environmentally  Preferred  Alternative. 

9.  Where  To  Obtain  Furthn- 
Infinmiation 

For  fiirther  information,  contact 
Lieutenant  Colonel  George  Martin  at 
(619) 537-6679. 
Dancan  HoUday, 

Deputy  Assistant  Secretary,  Installations  and 
Facilities. 

Deted:  December  2, 1996. 
MA.  Waters, 

LCDR.  JAGC.  USN,  Federal  Register  Liaison 
Officer. 

[FR  Doc  96-31024  Piled  12-fr-96;  6:45  am] 
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Record  of  Daci^on  fOr  the  Disposal 
and  Reuse  of  Naval  Training  Center, 
Orlando,  Florida 

Snininary 

The  Department  of  the  Navy  (Navy), 
pursuant  to  Section  102(2)(C)  of  the 
National  Environmental  Policy  Act  of 
1969  (NEPA),  42  U.S.C  4332(2)(C).  and 
the  regulations  of  the  Coimcil  on 
Environmental  QuaUty  that  implement 
NEPA  procedures.  40  CFR  Parts  1500- 
1508.  hereby  announces  its  decision  to 
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dispose  of  Naval  Training  Center  (NTC) 
Orlando,  Florida. 

I^avy  intends  to  dispose  of  the 
property  in  a  manner  that  is  consistent 
with  the  Naval  Training  Center  Orlando 
Reuse  Plan  that  was  submitted  by  the 
Qty  of  Orlando,  the  L.ocal 
Redevelopment  Authority  (LRA)  fw  the 
Naval  Training  Center,  described  in  the 
Final  Environmental  Impact  Statement 
as  the  preferred  alternatives.  The  Reuse 
Plan  proposed  a  mixed  use  approach  of 
business,  educational,  governmental, 
residentiiil,  recreational,  retail, 
warehouse,  multimodal  transportation, 
and  open  space  land  uses. 

In  deciding  to  dispose  of  the  Naval 
Training  Center  in  a  manner  consistent 
with  the  Reuse  Plan,  Navy  has 
determined  that  mixed  land  use  will 
meet  the  goals  of  local  economic 
redevelopment  and  creation  of  new  )obs, 
while  also  maintaining  the  Qty  of 
Orlando's  character,  Ihniting  adverse 
environmental  impacts,  and  ensuring 
land  uses  that  are  compatible  with 
surrounding  properties.  This  Record  Of 
Decision  does  not  mandate  a  specific 
mix  of  land  uses.  Rather,  it  leaves 
selection  of  the  particular  means  to 
achieve  the  mixed  use  redevelopment  to 
the  acquiring  entity  and  the  local  zoning 
authority. 

Background 

The  1993  Elefense  Base  Qosure  and 
Realignment  Commission  recommended 
closiure  of  Naval  Training  Center 
Orlando.  This  recommendation  was 
then  approved  by  President  Clinton  and 
accepted  by  the  One  Hundred  Third 
Congress  in  1993.  With  the  exception  of 
the  Naval  Nuclear  Power  Training 
School,  operations  at  the  Naval  Training 
Center  ceased  on  August  30, 1996,  and 
the  property  has  been  in  caretaker  status 
since  that  date.  The  Naval  Nuclear 
Power  Training  School  will  realign  to 
the  Naval  Weapons  Station  at 
Charleston,  South  Carolina,  by 
September  30. 1999. 

The  Naval  Training  Center  is  located 
in  Orange  County,  Florida,  within  the 
corporate  limits  of  the  Qty  of  Orlando. 
The  Naval  Training  Center  properties 
consist  of  the  Main  Base  and  facilities 
at  three  other  sites  in  Orlando,  that  are 
known  as  the  McCoy  Annex,  Area  C, 
and  the  Hemdon  Annex.  He  Naval 
Hospital,  which  is  situated  on  the  Main 
Base,  was  associated  with  the  Naval 
Training  Center. 

The  Main  Base  is  located  3.5  miles 
from  Orlando's  central  business  district 
and  has  an  area  of  about  1,093  acres. 
This  property  includes  about  254  acres 
in  three  lakes  situated  on  the  property. 

The  McCoy  Annex  occupies  about 
842  acres  of  land  located  seven  miles 


south  of  the  Main  Base  and  adjacent  to 
the  Orlando  International  Airport.  The 
Annex  served  as  a  tamily  housing  and 
commimity  support  area  for  those 
serving  at  the  Naval  Training  Center. 

Area  C  is  located  one  mile  southwest 
of  the  Main  Base  and  occupies  about  46 
acres,  including  4.6  acres  of  Lake  Druid. 
This  property  served  as  a  supply 
complex  with  warehouses  and  also 
provided  space  for  the  Defense 
Reutilization  and  Marketing  Office  and 
the  Naval  Training  Center's  laundry  and 
dry  cleaning  plant. 

The  Hemdon  Annex  is  located  one 
mile  south  of  the  Main  Base  and 
occupies  about  54  acres  adjacent  to  the 
Orlando  Executive  Airport.  This  Annex 
provided  space  for  facilities  that 
supported  the  nearby  Naval  Air  Warfare 
Center's  Training  Systems  Division,  i.e.. 
the  technical  services  laboratory  and  the 
research  laboratory. 

Navy  has  approved  the  requests  of 
several  Federal  agencies  for  interagency 
transfers  of  base  closure  property  at 
NTC  Orlando.  Navy  will  transfer  the 
Navy  Hospital  and  44  acres  of  property 
at  the  Main  Base  to  the  Department  of 
Veterans  Affairs  for  use  as  a  medical 
facility.  Navy  will  transfer  Building  325 
and  4  acres  of  property  at  the  Main  Base 
to  the  Department  of  the  Treasury  for 
use  by  the  United  States  Customs 
Service  as  the  National  Law 
Enforcement  Communications  Center. 
Navy  will  transfer  1.89  acres  at  the  Main 
Base  and  18.1  acres  at  the  McCoy  Aimex 
to  the  Department  of  the  Army  for  use 
by  Army  Reserve;  and  Navy  will  trmisfer 
16  acres  of  property  and  two  buildings 
at  the  McCoy  Annex  to  the  Departments 
of  the  Army  and  Air  Force  for  use  by  the 
Florida  National  Guard.  The  remaining 
property  is  surplus  to  the  needs  of  the 
Federal  Government  and  can  be 
conveyed. 

Navy  published  a  Notice  of  Intent  in 
the  Federal  Register  on  August  5, 1994, 
announcing  that  Navy  would  prepare  an 
Environmental  Impact  Statement  (EIS) 
that  would  analyze  the  imjMcts  of 
disposal  and  reuse  of  the  land, 
buildings,  and  infrastructure  at  the  Navy 
Training  Center.  A  30-day  public 
scoping  period  was  estabhshed,  and 
Navy  held  a  scoping  meeting  on  August 
25, 1994,  in  the  Qty  of  Orlando. 

On  May  12, 1995.  Navy  distributed  a 
Draft  Environmental  Impact  Statement 
PEIS)  to  Federal.  State,  and  local 
agencies,  elected  officials,  special 
interest  groups,  and  interested  persons. 
Navy  held  a  public  hearing  on  June  15, 
1995,  in  the  City  of  Orlando.  The  forty- 
five  day  public  comment  period  on  the 
DEIS  concluded  on  Jime  26, 1995. 
Federal  agencies,  Florida  State  agencies, 
local  governments,  and  the  general 


public  commented  on  the  DEIS.  These 
comments  and  Navy's  responses  were 
incorporated  in  the  Final  Environmental 
Impact  Statement  (FEIS),  which  was 
distributed  to  the  public  on  August  30. 
1996,  for  a  review  period  that  concluded 
on  September  30. 1996.  Navy  received 
two  letters  commenting  on  the  FEIS. 

AHematives 

NEPA  requires  Navy  to  evaluate  a 
reasonable  range  of  alternatives  for 
disposal  and  reuse  of  this  Federal 
property.  In  the  NEPA  process.  Navy 
analyzed  the  environmental  impacts  of. 
various  proposed  land  uses  that  could 
result  from  disposal  of  the  Naval 
Training  Center  properties.  Navy  also 
evaluated  a  "No  Action"  alternative  that 
would  leave  the  property  in  caretaker 
status  with  Navy  maintaining  the 
physical  condition  of  the  property, 
providing  a  security  force,  and  maJdng 
repairs  essential  to  safety. 

As  the  basis  for  its  analysis,  Navy 
relied  upon  the  reuse  and 
redevelopment  alternatives  identified  by 
the  Naval  Training  Center  Rexise 
Commission  whidi  was  established  by 
the  City  of  Orlando  to  plan  future  uses 
of  the  closing  facilities.  The 
Commission  analyzed  various 
■  redevelopment  scenarios  and  land  uses, 
prepared  the  Reiise  Plan,  and  presented 
it  to  the  Department  of  the  Navy  on 
January  5, 1995. 

The  Preferred  Alternative  identified 
in  the  FEIS  is  the  Qty's  proposed  Naval 
Training  Center  Orlando  Reuse  Plan.  On 
the  Main  Base,  this  plan  would  provide 
pedestrain-oriented  and  residential  uses 
surrounded  by  offices  and  educational 
institutions,  a  business  paric. 
governmental  activities,  and 
recreati(Hial  areas.  Additionally,  there 
would  be  an  extensive  lakefront  paric 
and  open  space  system  that  would 
connect  other  parts  of  the  Orlando 
community  with  the  Naval  Training 
Center  property.  The  existing  nine-hole 
gold  course  at  Lake  Baldwin  would  be 
redeveloped  as  single  family  housing. 

The  McCoy  Annex  property  would  be 
used  for  housing  and,  in  the  area 
adjacent  to  Orlando  International 
Airport,  as  a  multimodal  transportation 
port  with  related  services.  The  area 
along  the  Bee  Line  Expressway  at  the 
northern  edge  of  the  McCoy  Annex 
would  provide  space  for  retail  stores 
and  offices.  The  Reuse  Plan  would 
preserve  the  existing  nine-hole  golf 
course  in  the  southern  section  of  the 
property  as  well  as  recreational  areas 
located  throughout  the  Annex 

The  property  known  as  Area  C  would 
continue  to  be  used  for  warehouse 
facilities  and  open  space.  The  Hemdmi 
Annex  property  would  be  used  fat 
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%varehouse  'facilities  serving  the  ad}ac8iit 
Orlando  Executive  Airport 

In  the  NEFA  process.  Navy 
considered  a  second  alternative, 
designated  Alternative  2,  which  was 
characterized  by  high  intensity 
redevelopment  of  the  Naval  Training 
Center  properties.  This  alternative 
would  concentrate  residential,  retail, 
and  office  uses  near  the  center  of  the 
Main  Base  and  establish  higher  density 
residential  use  in  the  northwestern  and 
eastern  sections  of  the  Main  Base.  In 
ccmtrast  with  the  Reuse  Plan,  the  nine- 
hole  golf  coxirse  ad)acent  to  Lake 
Baldwin  would  be  preserved. 

Under  this  second  alternative,  the 
northern  part  of  the  McCoy  Annex 
property  would  be  used  for  retail  stores, 
hotels  and  offices.  The  central  and 
southern  parts  of  the  property  wotild  be 
converted  for  use  as  warehouses  and 
industrial  facilities.  The  existing 
recreational  facilities  would  be 
removed,  but  the  nine-hole  golf  course 
would  be  preserved.  The  property  at 
Area  C  would  be  converted  for  use  as 
family  residences,  and  the  Hemdon 
Annex  property  would  be  used  for 
warehouses.  ;' 

Navy  also  considered  a  tliird         .j_ 
alternative  in  the  NEPA  process, 
designated  Ahemative  3,  which 
proposed  low  intensity  redevelopment 
of  the  Naval  Training  Center  properties. 
This  alternative  would  provide  low 
density  single  family  residences  in  the 
northwestern  and  eastern  sections  of  the 
Main  Base  and  retail  stores, 
governmental  activities,  educational 
facilities,  and  a  business  park  in  the 
central  and  southern  areas.  Alternative 
3  would  preserve  the  nine-bole  golf 
coiuse  adjacent  to  Lake  Baldwin. 

Under  this  third  proposal,  the  McCoy 
Annex  property  would  continue  to  be 
used  primarily  as  a  residential  area.  The 
northern  part  of  the  property  would  be 
converted  for  use  as  hotels,  offices,  and 
retail  stores.  Some  sections  in  the  center 
of  the  Aimex  would  be  redeveloped  for 
use  as  warehouses  and  industrial 
facilities.  The  existing  recreational  areas 
would  be  used  as  open  space,  and  the 
golf  course  in  the  southern  section 
would  also  be  preserved. 

.  The  Area  C  property  would  be 
redeveloped  in  Alternative  3  for  use  as 
'single  family  residences.  At  Hemdon 
Annex,  the  warehouse  located  in  the 
southern  section  of  the  property  would 
be  used  as  a  commercial  warehouse,  but 
the  other  buildings  would  be 
demolished  to  permit  construction  of 
recreational  fadlities  including  athletic 
fields  and  courts. 


EnvirmuaMtel  Impects 

Navy  analyzed  the  potential  impacts 
of  the  three  redevelopment  alternatives 
for  their  eSscts  on  euth  resources,  air 
resources,  noise,  water  resources, 
hazardous  materials  and  wastes, 
biological  systems  (including  terrestrial 
systons),  aquatic  systems,  tlueatened 
and  endangered  species,  socioeconomic 
itaouroes  (including  economic  activity), 
transportation,  community  facilities  and 
services,  and  historical  and 
archaeological  resources.  This  Record 
Of  Decision  focuses  on  the  impacts  that 
would  likely  result  from  implementing 
the  Naval  Training  Center  Orlando 
Reiise  Plan  propoAMl  by  the  Qty  of 
Orlando. 

No  significant  impacts  to  earth 
resources  would  result  from 
implementation  of  the  Reuse  Plan.  Most 
of  the  topography  and  soils  at  the  Naval 
Training  Crater  properties  have  been 
altered  as  a  result  of  previous 
construction  activities. 

The  potirntial  impacts  on  air  quality 
were  analyzed  by  applying  Federal 
Ambient  Air  Quality  Standards  (40  CFR 
Part  50)  and  Florida  Ambient  Air 
Quality  Standards  (Fla.  Admin.  Code  R. 
62-272.100).  The  Reuse  Plan  would  not 
adversely  affect  regional  air  quality, 
because  the  kinds  of  activities  that 
would  be  conducted  after 
implementation  of  the  Reuse  Plan 
would  be  similar  to  those  that  had 
occiured  on  the  military  properties. 

Construction  activities  associated 
with  the  Reuse  Plan,  however,  would 
generate  intermittent  localized  air 
quality  impacts  on  all  of  the  Navy 
properties,  and  the  Reuse  Plan's 
proposed  redevelopment  would  also 
cause  impacts  from  both  stationary  and 
mobile  sources.  The  long  term  impact 
on  air  quality  that  would  arise  out  of 
stationary  sources  depends  upon  the 
nature  and  extent  of  activities 
conducted  on  the  property.  Florida's 
Department  of  Environmental  Protection 
(Florida  DEP)  has  jurisdiction  over  these 
emission  sources,  and  it  will  be 
necessary  for  each  source  to  comply 
with  Florida  DEP's  regulations 
government  stationary  source  emissions. 
See  Fla.  Admin.  Code  Ch.  17-292  and 
62-213. 

The  impact  on  air  quality  arising  out 
of  mobile  source  emissions  would  resuh 
from  activities  associated  with  pet^le 
commuting  to  and  bom  facilities  and 
traffic  associated  with  the  warehouse 
facilities.  The  redevelopment  proposed 
in  the  Qty's  Reuse  Plan  would  increeae 
traffic  in  the  vicinity  of  the  Main  Base, 
with  a  resultant  sli^t  increase  in 
carbon  maD6xide  levels  at  some 
congested  intersections  and  roadway 


links.  It  is  not  likely,  however,  that 
these  smaD  increases  in  cmicentiaticms 
of  carbon  monoxide  would  result  in  any 
violation  of  applicable  standards. 

In  a  recent  eminent  air  quality  study 
of  heavily  traveled  intersections  in 
Orlando,  including  that  of  Colonial 
Drive  and  Interstate  Highway  4  near  the 
Main  Base,  the  University  of  Central 
Florida  foimd  that  ambient  air 
concentrations  of  carbon  monoxide 
were  well  below  applicable  standard*. 
Similarly,  data  collected  bom  air  quality 
monitoring  stations  in  downtown 
Orlando  revealed  that  the 
concentrations  of  carbon  monoxide  do 
not  even  approadi  these  standards. 
Additionally,  the  geometry  of 
intersections  and  turning  movements  as 
well  as  the  timing  of  traffic  lights  could  ' 
be  applied  in  a  way  that  would  mitigate 
emissions  that  may  exceed  Federal  or 
State  Ambient  Air  Quality  Standards  at 
particular  locatimis. 

Section  176(c)  of  the  Qear  Air  Act,  42 
U.S.C  7S06(C),  as  amended,  requires 
that  before  major  Federal  actions  may  be 
imdertaken  in  nonattainment  or 
maintenance  areas,  the  Federal  agency 
must  demonstrate  conformity  with  air 
pollutant  emissions  policies  and 
controls  in  the  relevant  State 
Implementation  Plan.  The  General 
Conformity  Rule  (40  CFR  Part  93), 
however,  has  been  interpreted  by  the 
United  States  Environmental  Protection 
Agency.  (EPA)  to  exclude  maintenance 
arees  that  were  so  designated  before 
enactment  of  the  Clean  Air  Act 
Amendments  of  1990,  Public  Law  101- 
549.  See  85  FR  63238,  Novembw  30, 
1993.  Since  Orange  County  was 
designated  as  a  maintenance  area  in 
1987,  the  requirements  of  the  General 
Conformity  Rule  do  not  apply  to  Federal 
actions  within  the  county. 

It  is  not  likely  that  the  land  uses 
proposed  for  the  Main  Base.  Area  C.  and 
the  Hemdon  Annex  would  resvdt  in 
significant  new  sources  of  noise. 
Construction  noise  during 
redevelopment,  however,  would  affact 
communities  adjacent  to  all  of  the  Naval 
Training  Center  properties.  This 
potential  impact  would  be  limited  to 
areas  near  the  active  construction 
projects  during  working  hours. 

At  the  McCoy  Annex  property, 
however,  implementation  of  the  Reuse 
Plan  would  result  in  an  increase  in 
mvironmental  noise.  As  the  point  of 
convergence  for  air,  rail  and  trucdc 
traffic,  redevelopment  there  would 
gmerete  localize  noise.  It  is  likely, 
however,  that  noise  from  aircraft  at  the 
adjacent  Orlando  Intonatianal  Airport 
would  diminish  the  perception  of  noise 
bom.  rail  and  Xratk.  activity  at  the 
multimodal  facility. 
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Implementation  of  the  Reuse  Plan 
would  not  result  in  toy  significant 
impacts  on  surface  waters.  All  new 
construction  and  any  alteration  of  land 
must  conform  to  the  treatment  and 
runoff  control  requirements  of  the  local 
stormwater  management  districts  and 
the  Orlando  Urban  Storm  Water 
Management  Manual  (OUSWMM). 
Additionally,  under  the  Federal  Water 
Pollutioo  Control  Act  (FWPCA),  33 
U.S.C  1251,etseq.,  any  source  of  new 
discharges  of  wastewater  would  be 
required  to  comply  with  the  National 
Pollutant  Discharge  Elimination 
System's  (NPDES)  program  as  well  as 
state  and  local  wastewater  discharge 
regulations.  See  Fla.  Admin.  Code  Ch. 
62-4.  62-320,  62-312,  and  62-600.  As 
a  result,  the  acquiring  entity  would  be 
required  to  introduce  stormwater 
controls  during  the  constructirai  phase 
of  any  redevelopment. 

The  type  and  amount  of  hazardous 
waste  that  would  resxilt  from 
implementation  of  the  Reuse  Plan 
depends  upon  the  nature  and  extent  of 
future  activities  at  the  Naval  Training 
Center  properties.  Industrial  or 
commercial  £acilities  that  may  produce 
regular  quantities  of  hazardous  waste 
must,  of  course,  register  with  Florida's 
Department  of  Environmental  Protection 
in  accordance  with  the  Resource 
Conservation  and  Recovery  Act  (RCRA). 
42  U.S.C.  6901.  et.  seq.,  and  Florida  DEP 
regulations  governing  identification  of 
hazardous  waste.  Fla.  Admin.  Code  Ch. 
62-730.  Additionally,  these  industries 
and  commercial  activities  would  be 
responsible  for  obtaining  the  necessary 
permits  and  establishing  the  required 
hazardous  waste  management  facilities 
and  procediues. 

The  terrestrial  systems  found  on  the 
Navy  properties  include  both 
undeveloped  areas  and  urban  lands.  The 
undeveloped  areas  contain  native 
vegetation  in  the  form  of  trees  and 
groimdcover.  The  urban  lands  are  areas 
dominated  by  buildings  and  ornamental 
landscaping.  Under  the  Reuse  Plan,  an 
isolated  3.6  acre  pine  forest  located  in 
an  undeveloped  area  at  the  Main  Base 
would  be  eliminated.  This  action  would 
not.  however,  have  a  significant  impact 
on  regional  natiiral  habitats,  because  the 
area  is  so  small. 

The  City's  proposed  redevelopment  of 
the  McCoy  Annex  property  may  disturb 
lip  to  76.9  acres  of  undeveloped  land 
but  the  plan  would  preserve  13.6  acres 
of  land  that  has  not  been  developed. 
While  the  City's  Reuse  Plan  would  not 
have  a  significant  impact  on  the 
terrestrial  systems  of  the  Area  C 
property,  it  may  disturb  10.5  acres  of 
undeveloped  Ismd  at  Hemdon  Annex. 


The  aquatic  systems  on  the  Navy 
properties  include  both  wetlands  and 
open  water  systems.  Wetlands  are  areas 
that  are  saturated  frequently  enough  to 
support  certain  types  of  vegetation  that 
thrive  in  satiuated  soil,  e.g.,  swamps 
and  wet  prairies.  Open  water  systems 
are  lakes  and  reservoirs.  Under  the 
Reiise  Plan  for  the  Main  Base,  up  to  3.0 
acres  of  wetlands  and  open  water  may 
be  eliminated  or  distiubed  by  the 
redevelopment  of  office,  educational, 
and  residential  structures,  leaving  17.1 
acres  of  wetlands  imdisturbed.  These 
wetlands  and  254  acres  of  open  water  in 
the  three  lakes  on  the  Main  Base  would 
be  designated  as  a  lakefront  park  and 
preserved. 

At  the  McCoy  Annex  property,  the 
Qty's  proposed  redevelopmrait  may 
alter  up  to  48.7  acres  of  the  total  80.2 
acres  of  wetlands  located  there,  but  31  Ji 
acres  of  cypress  wetlands  would  be 
preserved.  At  area  C.  the  wetlands  and 
open  water  systems  would  be  preserved. 
At  Hemdon  Annex,  the  construction  of 
warehouse  focilities  could  eliminate  up 
to  4.4  acres  of  wetlands. 

The  Qty  will  have  an  opportunityio 
reduce  the  impact  of  redevelopment  on 
wetlands  when  it  engages  in  final  site 
plaiming.  which  will  include 
conformance  with  the  conservation 
element  of  the  City  of  Orlando's  Growth 
Management  Plan  (GMP).  Furthermore, 
the  acquiring  entity  will  be  required  to 
obtain  permits  from  the  U.S.  Army 
Corps  of  Engineers  under  Section  404  of 
FWPCA,  33  U.S.C.  1344.  and  must 
comply  with  Florida  DEP's  wetlands 
regulations.  Fla.  Admin.  Code  Ch.  17- 
301,  17-302  and  17-312,  as  well  as 
regulations  of  the  St  Johns  River  Water 
Management  District  and  the  South 
Florida  Water  Management  District.  The 
stringent  requirements  of  these  laws 
should  provide  adequate  mitigation  for 
the  loss  of  wetlands. 

There  are  no  threatened  or 
endangered  species  listed  under  the 
Endangered  Species  Act  of  1973, 16 
U.S.C.  1531.  et  seq.,  that  have  been 
observed  on  or  are  likely  to  occur  on  the 
Naval  Training  Center  properties.  One 
State-designated  threatened  plant 
species,  the  threadroot  orchid,  and  one 
State-designated  endangered  plant 
species,  the  yellow  Mngeless  orchid, 
may  be  found  in  wetland  areas  on  the 
Main  Base.  McCoy  Aimex.  and  Hemdon 
Annex.  Thus,  the  dredging  or  filling  of 
wetlands  could  have  impacts  on  these 
species. 

Southeastem  American  kestrels,  a 
State-designated  threatened  species, 
were  observed  during  a  visit  to  Area  C 
Accordingly,  before  clearing  potential 
nesting  trees  on  the  Area  C  property,  the 
acquiring  entity  would  be  required  to 


conduct  a  rnxmy  for  the  kestrels  and 
implement  mitigation  mandated  by  the 
Orlando  Growth  Management  Plan, 
Title  XI.  Fla.  Stet.  Chapter  163.  Part  II. 
and  the  Florida  Game  and  Freshwater 
Fish  Commission's  regulations.  Because 
it  forages  in  urban  land  and  open  space 
areas,  it  is  likely  that  the  southeastem 
American  kestrel  will  benefit  fitim  the 

Eroposed  redevelopment.  Other  State- 
sted  species  of  special  concern  such  as 
the  gopher  tortoise  may  also  be  affected 
by  redevelopment 

The  Qty's  Reuse  Plan  would  have  a 
long  term  positive  impact  on  economic 
activity,  income,  and  employment  in  the 
Orlando  region.  The  number  of  persons 
residing  at  the  Main  Base  would 
decrease,  but  the  number  residing  at  the 
McCoy  Aimex  property  would  remain 
essentially  uncnanged  compared  with 
the  number  of  residents  there  before  the 
Base  was  closed.  The  Qty's  Reuse  Plan 
would  not  cause  any  significant  adverse 
impacts  on  utilities  or  community 
facilities  and  services. 

If  the  employment  goals  set  forth  in 
the  Reuse  Plan  were  realized,  "both  the 
Main  Base  and  the  McCoy  Annex 
property  would  become  employment 
centers  for  the  Orlando  region.  By  the 
year  2015,  direct  employment  there 
would  amount  to  more  than  15.500.  and 
total  employment,  including  direct  and 
indirect,  would  reach  30.040  persons. 

The  traffic  associated  with 
redevelopment  of  the  Main  Base  under 
the  Reuse  Plan  would  increase  fitim 
49.800  trips  per  day  to  85,400  trips  per 
day  by  the  year  2010.  These  trips  would 
be  distributed  to  the  local  roadway 
network  and  would  increase  daily  traffic 
volumes  from  the  northern  and  southern 
approaches  by  about  7  percent  and  from 
the  eastern  approach  by  16  percent, 
resulting  in  an  average  traffic  increase  of 
9  percent. 

At  the  McCoy  Annex  property,  traffic 
would  decrease  from  55,000  trips  per 
day  to  26.200  trips  per  day  under  the 
Reuse  Plan.  The  Qty's  plan  would  not 
significantly  change  traffic  levels  at  the 
Area  C  and  Hemdon  Annex  properties, 
because  the  proposed  reuses  are  similar 
to  the  historical  Navy  uses  of  those 
properties.  It  is  not  likely  that  the  Reuse 
Plan  would  have  an  adverse  impact  on 
other  modes  of  transportation  in  the 
Orlando  region. 

Through  its  Trip  Allocation  Program, 
the  Qty  of  Orlando  could  mitigate  the 
impacts  of  increased  traffic  by  limiting 
the  allowable  number  of  average  daily 
trip  ends  for  particular  traffic 
poformance  districts.  Such  limitations 
could  achieve  and  maintain  acceptable 
levels  of  service  on  local  roadways  by 
linking  future  development  to  road 
capacity.  For  example,  if  the  allocation 
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of  trip  ends  for  a  traffic  performance 
district  became  enomibered, 
development  in  that  district  could  be 
deferrcHd  imtil  adeqxtate  road  capacity 
was  available. 

To  address  the  potential  for  increased 
traffic  on  neighborhood  streets,  the 
Qty's  Reuse  Plan  also  provides  a 
Neighborhood  Traffic  Mitigation  Policy. 
This  policy  requires  the  imposition  of 
traffic  mitigation  measiires  that  would 
reduce  speeds  and  volumes  on 
neighboriiood  streets  if  the  average  daily 
traffic  on  Merritt  Park  Drive,  fiiis  Drive, 
Falcon  Drive,  Qielsea  Street,  or  Plaza 
Terrace  were  to  exceed  by  10  percent 
the  volimie  of  traffic  projected  for  the 
year  2010. 

The  residential  housing  proposed  for 
the  Main  Base  would  introduce  about 
1 ,301  new  students  to  the  Orange 
County  public  school  system  by  the  year 
2015.  This  increase  woiUd  create  the 
need  for  an  additional  47  teachers  in  the 
Orange  County  public  schools.  The 
Reuse  Plan  also  sets  aside  4  acres  to 
permit  an  expansion  of  Winter  Park 
High  School,  which  is  located  adjacent 
to  the  Main  Base  Property,  and  8  acres 
for  construction  of  an  elementary  school 
at  the  Main  Base. 

At  the  McCoy  Annex  pro{>erty.  Navy 
families  contributed  759  students  to  the 
Orange  County  public  school  system. 
Reuse  of  this  housing  by  private  sector 
famiUes  would  contribute  about  630 
children  to  local  public  schools,  or  129 
less  than  when  the  Naval  Training 
Center  was  active.  The  Area  C  and 
Hemdon  Annex  properties  would  not 
contain  residential  units  under  the 
Reuse  Plan  and,  therefore,  would  not 
have  an  impact  on  Orange  County's 
educational  resources. 

The  redevelopment  associated  with 
the  Reuse  Plan  would  not  have  a 
significant  impact  on  the  provision  of 
police  and  fire  protection,  emergmcy 
medical  services,  or  health  care  in  the 
Orlando  region. 

R  is  likely  that  the  Reuse  Plan  would 
have  a  beneficial  impact  on  parks  and 
recreational  open  space  resources  in  the 
vicinity  of  the  Naval  Training  Center 
properties.  The  total  recreational  space 
provided  under  the  Reuse  Plan  for 
active  recreation  and  open  space  is 
about  500  acres  of  approximately  19 
times  the  amoimt  of  recreational  area 
reconunended  by  the  City's  Growth 
Management  Plan.  The  Orlando  -^ 

Community  and  Youth  Services 
Department  would  manage  these 
properties  for  both  active  and  passive 
recreational  activities. 

Building  2078  is  the  only  building  or 
site  on  the  Naval  Training  Center 
properties  that  is  eligible  for  listing  on 
the  National  Register  of  (iistoric  Places. 


Vndet  the  Qty's  Reuse  Plan,  this 
building  would  be  demolished  to  permit 
residential  development  on  the 
property.  On  July  9, 1996,  Navy,  the 
Advisory  Council  on  Historic 
Preservation,  and  the  Florida  State 
Historic  Preservation  Officer  entered 
into  a  Memorandiun  Of  Agreement 
(MOA)  that  provided  mitigation  for  the 
disposal  and  demolition  of  Building 
2078.  This  mitigation,  which  has  been 
completed,  consisted  of  recordation  that 
included  preparation  of  sketches,  a  brief 
history,  and  photographs  of  the 
building.. 

Navy  also  analyzed  the  impacts  on 
low-income  and  minority  populations 
pursuant  to  Executive  Order  12898. 
Federal  Actions  to  Address 
Environmental  Justice  in  Minority 
Populations  and  Low-Income 
Populations,  reprinted  in  42  U.S.C.  4321 
note.  There  would  be  no 
disproportionately  high  and  adverse 
himian  health  or  environmental  effects 
on  minority  and  low-income 
populations.  All  groups  would 
experience  equally  any  impact  related  to 
reuse  of  the  Naval  Training  Center 
properties  within  the  regional 
population. 

Mitigation 

Implementation  of  Navy's  decision  to 
dispose  of  the  Naval  Training  Center 
properties  does  not  require  Na«^  to 
perform  any  mitigation  measures. 
Absent  statutory  authority.  Navy  cannot 
impose  restrictions  on  the  future  use  of 
this  surplus  Federal  property.  Navy 
will,  however,  include  appropriate 
notifications  in  the  deeds  for  any 
parcels  that  are  inhabited  by  endangered 
or  threatened  species  protected  under 
State  law,  any  parcels  that  contain 
wetlands,  or  any  parcels  that  lie  within 
floodplains  protected  under  Federal  and 
State  laws. 

Navy's  FEIS  identified  and  discussed 
the  actions  that  would  be  necessary  to 
mitigate  the  impacts  associated  with 
reuse  and  redevelopment  of  the  Naval 
Training  Center  properties.  The 
acquiring  entity,  under  the  direction  of 
Federal,  State,  and  local  agencies  with 
regulatory  authority  over  protected 
resources,  will  be  responsible  for 
implementing  necessary  mitigation 
measures. 

The  fact  that  the  Reuse  Plan  conforms 
with  the  City  of  Orlando's  Growth 
Management  Plan  provides  additional 
assurance  that  sensitive  areas  will  be 
protected  from  development  The  GMP 
amendment  process  and  the  City  of 
Orlando's  land  development  regulations 
require  extensive  review  of  any 
proposed  development  of  the  Naval 
Training  Center  properties.  These 


Erocedures  ensure  that  protecticHi  will 
e  afforded  during  all  phases  of  the  land 
development  process,  including  post- 
development  monitoring. 

Local  governments  inrlorida  are  also 
required  to  adopt  comprehensive  plans 
pursuant  to  the  State  Growth 
Management  Act,  Title  XI,  Fla.  Stat. 
Chapter  163,  Pari  IL  After  adopting  such 
plans,  each  local  government  must  also 
adopt  land  development  regulations  that 
implement  the  comprehensive  plan.  In 
addition,  all  decisions  that  have  the 
effect  of  permitting  development  must 
be  consistent  with  the  comprehensive 
plan.  Title  XI,  Fla.  Stat  §  163.316,  et 
sea. 

'The  comprehensive  plan  must  contain 
eleven  elements,  each  of  which  has 
goals,  objectives,  and  policies  that  the 
acquiring  entity  would  be  required  to 
follow  when  redeveloping  the  Naval 
Training  Center  properties.  The  required 
elements  of  the  comprehensive  plan 
include  fiiture  land  use,  conservation 
(wetlands  and  wildUfe  habitat),  traffic 
circulation,  housing,  sanitary  sewer, 
solid  waste,  potable  water,  natural 
groimdwater  aquifer  recharge,  and 
capital  improvements.  The 
implementing  land  development 
regulations  would  govern  subdivisions, 
land  use,  wellfield  protection,  flooding 
and  drainage,  environmentally  sensitive 
land,  signs,  traffic  flow,  public  facilities, 
end  other  infrastructure. 

Additionally,  the  Coimty  and 
Mimidpal  Planning  and  Land 
Development  Standards,  Title  XI,  Fla. 
Stat  §  163.316,  et  seq.,  introduce  the 
land  use  concept  of  concurrency.  This 
requirement  ensures  that  public 
Cac^ties  are  adequate  and  available 
concurrent  with  the  impacts  of 
development  by  requiring  local 
governments  to  control  the  timing  of 
development.  Similarly,  Rule  9J-5  of  the 
Florida  Administrative  Code  requires 
local  governments  to  adopt  Level  Of 
Service  (LOS)  standards  for  roads, 
potable  water,  sanitary  sewers,  solid 
waste  disposal,  drainage,  paries  and 
recreation,  and  mass  transit.  These 
public  facilities  and  services  must  meet 
concurrency  requirements  before 
development  orders  may  be  issued. 
Finally,  the  capital  improvements 
element  of  the  comprehensive  plan 
must  set  forth  a  financially  feasible  plan 
(on  a  five-year  schediile)  that 
demonstrates  the  local  government's 
ability  to  achieve  and  maintain  adopted 
LOS  standards. 

Cornmitnts  RaceiTad  on  the  FEIS 

Navy  received  comments  bom  the 
United  States  Enviroiunental  Protection 
Agency  and  one  State  agency.  These 
comments  did  not  raise  new  issues 
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concerning  potentiaHiroblems  with 
implementation  of  thd~R«use  Plan  or 
purpose  mitigation  measures  (Ahet  than 
those  addressed  in  the  FEIS. 

Although  acknowledging  that  the 
potential  for  undetected  radiological 
materials  on  the  Navy  properties  is 
unlikely,  EPA  suggested  the  Navy 
coordinate  the  closure  process  with 
Florida's  Office  of  Radiation  Control. 
Navy  is  coordinating  the  closure  of  NTC 
Orlando  with  this  State  agency. 

Florida's  Department  of 
Transportation  (DOT)  expressed  interest 
in  participating  in  the  formulation  and 
adoption  of  transportation  components 
of  the  Qty's  Reuse  Plan.  The  existing 
concurrency  requirements  of  the  State 
Growth  Management  Act.  Title  XI.  Fla. 
Stat.  Chapter  163.  Part  n,  and  the  Qty 
of  Orlando's  Concurrency  Management 
Ordinance  (Chapter  59,  Part  3,  Section 
59.308)  will  ensure  the  Florida  DOT  is 
involved  in  future  phases  of 
redevelopment  of  the  Naval  Training 
Center  properties. 

Regulations  Governing  the  Dispoaal 
Decision 

Since  the  proposed  action 
contemplates  a  disposal  action  under 
the  Defense  Base  Closure  and 
Realignment  Act  of  1990  pBCRA), 
Public  Uw  101-510, 10  U.S.C  2687 
note,  selection  of  the  Qty  of  Orlando's 
Reuse  Plan  as  the  preferred  alternative 
was  based  upon  the  environmental 
analysis  in  the  FEIS  and  appUcation  of 
the  standards  set  forth  in  DBCRA.  the 
Federal  Property  Management 
Regulations  (FPMR).  41  CFR  Part  101- 
47,  and  the  Departinent  of  Defense  Rule 
on  Revitalizing  Base  Closiue 
Communities  and  Community 
Assistance  (DoD  Rule),  32  CFR  Parts  90 
and  91. 

Section  101-47.303-1  of  the  FPMR 
requires  that  the  disposal  of  Federal 
property  benefit  the  Federal  government 
and  constitute  the  highest  and  best  use 
of  the  property.  Section  101-47.4909  of 
the  FPMR  defines  the  "highest  and  best 
use"  as  that  use  to  which  a  property  can 
be  put  that  produces  the  highest 
monetary  return  from  the  property, 
promotes  its  maximiun  value,  or  serves 
a  public  or  institutional  purpose.  The 
"highest  and  best  use"  determination 
must  be  based  upon  the  property's 
economic  potential,  quahtative  values 
inherent  in  the  property,  and  utilization 
factors  affecting  land  use  such  as 
zoning,  physical  characteristics,  other 
private  and  public  uses  in  the  vicinity, 
neighboring  improvements,  utility 
services,  access,  roads,  location,  and 
environmental  and  historical 
considerations. 


After  Federal  property  has  been 
conveyed  to  non-Federal  entities,  the 
property  is  subject  to  local  land  use 
regulations,  including  zoning  and 
subdivision  regulations  and  building 
codes.  Unless  expressly  authorized  by 
statute,  the  disposing  Federal  agency 
cannot  restrict  the  future  use  of  siuplus 
Government  property.  As  a  result,  uie 
local  community  exercises  substantial 
control  over  future  use  of  the  property. 
For  this  reason,  local  land  use  plans  and 
zoning  affect  determination  of  the 
highest  and  best  use  of  surplus 
Government  property.  ,• 

The  DBCRA  directed  the 
Administrator  of  the  General  Services 
Administration  (GSA)  to  delegate  to  the 
Secretary  of  Defiense  authority  to 
transfer  and  dispose  of  base  closure 
property,  section  2905(b)  of  DBCRA 
directs  the  Secretary  of  Defiense  to 
exercise  this  authority  in  accordance 
with  GSA's  property  disposal 
regulations,  set  forth  at  Sections  101— 
47.1  Uirough  101-47.8  of  the  FPMR.  By 
letter  dated  December  20, 1991,  the 
Secretary  of  Defense  delegated  the 
authority  to  transfer  and  dispose  of  base 
closure  property  closed  under  DBCRA 
to  the  Secretaries  of  the  Military 
Departments.  Under  this  delegaticm  of 
authority,  the  Secretary  of  the  Navy 
must  follow  FPMR  procedures  for 
screening  and  disposing  of  real  property 
when  implementing  base  closures.  Only 
where  Congress  has  expressly  provided 
additional  authority  for  disposing  of 
base  closure  property,  e.g.,  the  economic 
development  conveyance  authority 
established  in  1993  by  Section 
290S(b)(4)  of  DBCRA,  may  Navy  apply 
disposal  procedures  other  than  the 
FPMR's  prescriptions. 

In  Section  2901  of  the  National 
Defense  Authorization  Act  for  Fiscal 
Year  1994,  Public  Law  103-160, 
Congress  recognized  the  economic 
hardship  occasioned  by  base  closures, 
the  Federal  interest  in  facilitating 
economic  recovery  of  base  closure 
communities,  and  the  need  to  identify 
and  implement  reuse  and 
redevelopment  of  property  at  closing 
installations.  In  Section  2903(c)  of 
Public  Law  103-160,  Congress  directed 
the  Military  Departments  to  consider 
each  base  closure  community's 
economic  needs  and  priorities  in  the 
property  disposal  process.  Under 
Section  2905(b)(2)(E)  of  DBCRA,  Navy 
must  consult  with  local  communities 
before  it  disposes  of  base  closure 
property  and  must  consider  local  plans 
developed  for  reuse  and  redevelopment 
of  the  surplus  Federal  property. 

The  Department  of  Defense's  goal,  as 
set  forth  in  §  90.4  of  the  DoD  Rule,  is  to 
help  base  closvire  communities  achieve 


rapid  economic  recovery  through 
expeditious  reuse  and  redevelopment  of 
the  assets  at  closing  bases,  taking  into 
consideration  local  market  conditions 
and  locally  developed  reuse  plans. 
Thus,  the  Department  has  adopted  a 
consultative  approach  with  each 
community  to  ensure  that  property 
disposal  decisions  consider  the  Local 
Redevelopment  Authority's  reuse  plan 
and  encourage  job  creation.  As  a  part  of 
this  cooperative  approach,  the  base 
closure  commtmity's  interests,  e.g., 
reflected  in  its  zoning  for  the  area,  play 
a  significant  role  in  determining  the 
range  of  alternatives  considered  in  the 
environmental  analysis  for  property 
disposal.  Fiulhermore,  §  91.7(a)(3)  of 
the  DoD  Rule  provides  that  the  Local 
Redevelopment  Authority's  plan 
generally  will  be  used  as  the  basis  for 
the  proposed  disposal  action.  The 
Federal  Property  and  Administrative 
Services  Act  of  1949,  40  U.S.C.  484,  as 
implemented  by  the  FPMR,  identifies 
several  mechanisms  for  disposing  of 
surplus  base  closure  property:  by  public 
benefit  conveyance  (FPMR  Sec.  101- 
47.303-2);  by  negotiated  sale  (FPMR 
Sec.  101-47.304-8):  and  by  competitive 
sale  (FPMR  Sec.  101-47.304-7). 
Additionally,  in  Section  2905(b)(4),  the 
DBCRA  established  economic 
development  conveyances  as  a  means  of 
disposing  of  siuplus  base  closure 
property.  The  selection  of  any  particxilar 
method  of  conveyance  merely 
implements  the  Federal  agency's 
decision  to  dispose  of  the  property. 
Decisions  concerning  whether  to 
undertake  a  public  benefit  conveyance 
or  an  economic  development 
conveyance,  or  to  sell  property  W 
negotiation  or  by  competitive  bid  are 
committed  by  law  to  agency  discretion. 
Selecting  a  method  of  disposal 
implicates  a  broad  range  of  foctors  and 
rests  solely  within  the  Secretary  of  the 
Navy's  discretion. 

Conclusion 

The  Reuse  Plan  proposed  by  the  Qty 
of  Orlando  presents  the  highest  and  best 
use  of  the  Naval  Training  Center 
properties.  The  Qty  of  (>lando,  as  the 
LRA,  has  determined  in  its  Retise  Plan 
that  the  properties  should  be  used  for 
several  purposes,  including  commercial, 
educational,  governmental,  residential, 
recreational,  retail,  warehousing, 
multimodal  transportation,  and  open 
space  land  uses.  'The  properties' 
physical  characteristics  and  past  use 
and  the  current  uses  of  adjacent  lands 
make  them  appropriate  for  this  mixed 
use  redevelopment. 

The  Reuse  Plan  responds  to  local 
economic  conditions,  promotes  rapid 
economic  recovery  from  the  impact  of 
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the  Naval  lYaining  CemtOT's  closure,  and 
is  consistent  with  President  Clinton's  * 
Five-Part  Plan  for  revitalizing  base 
closure  communities,  Which  emphasizes 
local  economic  redevelopment  of  the 
closing  military  facility  and  creation  of 
new  jobs  as  the  means  to  revitalize  these 
oonmnmities.  32  CFR  Parts  90  and  91. 
59  FR  16.123  (1994).  Under  the 
direction  of  Federal,  State  and  local 
regulatory  authorities,  the  acquiring 
entity  can  mitigate  the  resiiltant 
enviroimiental  impacts. 

The  Qty's  proposed  Reuse  Plan 
strikes  a  reasonable  balance  between  the 
redevelopment  proposals  advanced  in 
Alternatives  2  and  3.  in  its  impact  on 
the  environment,  its  compatibility  with 
the  current  uses  of  adjacent  property, 
and  its  use  of  the  existing  physical 
characteristics  of  the  Naval  Training 
Center  properties.  Although  the  "No 
Action"  alternative  has  less  potential  for 
causing  adverse  environmental  impacts, 
this  alternative  would  not  constitute  the 
highest  and  best  use  of  the  Naval 
Training  Center  properties.  It  would  not 
take  advantage  of  the  properties' 
physical  characteristics  and  the  current 
uses  of  adjacent  properties.  It  is  not 
compatible  with  the  LRA's  Reuse  Plan. 
It  would  not  foster  local  economic 
redevelopment  bf  the  Naval  Training 
Center  properties  and  would  not  create 
new  jobs. 

Accordingly,  Navy  will  dispose  of 
Naval  Training  Center  Orlando  in  a 
maimer  that  is  consistent  with  the  City 
of  Orlando's  Reuse  Plan  tor  the       ^ 
properties. 

Dated:  November  IS.  1996. 
William  J.  CMiiiljr.  Jr.. 
Deputy  Assistant  Secntaiy  of  the  Navy 
(Ckmvenion  and  RedevdopmetU). 
(FR  Doc.  96-31030  Filed  12-5-96;  8:45  am) 
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DEPARTMENT  OF  ENERGY 

Offloe  of  Energy  Efflcienqf  and 
Raneiwable  Energy 

Building  Energy  Standards  Program: 
Determination  Regarding  Energy 
Efficiency  Improvements  in  the  1995 
CABO  IModel  Energy  Code  for  Um- 
Rise  Residential  Buildings 

AOBilCY:  Office  of  Energy  Efficiency  and 
Renewable  Energy,  Department  of 
Energy  (DOE). 
ACTION:  Notice. 

summary:  The  Department  of  Energy 
(DOE  or  Depiartment)  today  determines 
that  the  1995  version  of  the  Council  of 
American  Building  Officials  (CABO) 
Model  Energy  Code  (Model  Energy  Code 


or  MEC)  would  achieve  greater  energy 
efficiency  in  low-rise  residential 
buidings  than  the  1993  version  of  the 
MEC.  'nds  Notice  also  provides 
guidance  and  procedures  covering  State 
Certifications,  Statements  of  Jleesons 
and  Requests  for  Extensions  of 
Deadlines. 

DATES:  Certifications.  Statements  of 
Reasons,  or  Requests  for  Extensions 
with  regard  to  the  1995  Model  Energy 
Code  are  due  on  or  befme  December  6, 
1998. 

ADDRESSES:  Certifications.  Statements  of 
Reasons,  or  Requests  for  Extensions  of 
Deadlines  for  Certification  Statements 
by  States  should  be  directed  to  the 
Assistant  Secretary  for  Energy  Efficiency 
and  Renewable  Energy,  Office  of  Codes 
and  Standards,  Mail  Station  EE-43, 
1000  Independence  Avenue.  SW, 
Washington,  D.C.  20585-0121. 
Envelopes  or  packages  should  be 
labeled,  "State  Certification  of 
Residential  Building  Codes  Regarding 
Energy  Efficiency". 
FOR  FURTHER  INFORMATION  CONTACT: 
Stephen  Turchen,  U.S.  Department  of 
Energy,  Office  of  Energy  Efficiency  and' 
Renewable  Energy,  Forrestal  Building, 
Mail  Station  EE-43, 1000  Independence 
Avenue,  S.W.,  Washington,  D.C  20585- 
0121.  Phone:  202-58&-6262,  FAX:  202- 
586-4617. 

SUPPLEMENTARY  INFORMATION: 

L  Introdnctiim 

A.  Statutory  Requirements 

Title  in  of  the  Energy  Conservation 
and  Production  Act,  as  amended 
(ECPA),  establishes  requirements  for  the 
Btiilding  Energy  Stamlards  Program.  42 
U.S.C.  6831-6837. 

ECPA  requires  each  State,  not  later 
than  October  24, 1994,  to  certify  to  the 
Secretary  of  Energy  (Secretary)  that  it 
has  reviewed  the  provisions  of  its 
residential  building  code  regarding 
energy  efficiency  and  made  a 
determination  as  to  whether  it  is 
appropriate  for  such  State  to  revise  its 
residential  building  code  provisions  to 
meet  or  exceed  the  1992  Model  Energy 
Code.  The  determination  is  to  be:  (1) 
made  after  public  notice  and  hearing;  (2) 
in  writing:  (3)  based  upon  findings 
included  in  such  determination  and 
upon  evidence  presented  at  the  hearing; 
and  (4)  available  to  the  public.  42  U.S.C. 
6833(a)(1)  and  {a)(2).  In  addition,  if  a 
State  makes  a  determination  that  it  is 
not  appropriate  to  revise  its  residential 
building  code,  the  State  is  required  to 
submit  to  the  Secretary,  in  writing,  the 
reasons  for  that  determination,  which  is 
to  be  made  available  to  the  public.  42 
U.S.C.  6833(a)(4). 


ECPA  also  provides  that  whenever  the 
1902  Model  Energy  Code,  at  any 
successor  to  that  code,  is  revised,  the 
Secretary  must  make  a  determination, 
not  later  than  12  months  after  su<± 
revision,  whether  the  revised  code 
wotild  improve  the  energy  efficiency  of 
residential  buildings  and  to  publish 
notice  of  such  determination  in  the 
Federal  Register.  42  U.S.C  6833 
(a)(5)(A).  If  the  Secretary  determines 
that  the  revision  of  the  1992  Model 
Energy  Code,  or  any  successor  thereof, 
improves  the  energy  efficiency  in 
residential  bnilHingB,  then  not  later  than 
two  yeare  after  the  date  of  the 
publication  of  such  determination,  each 
State  is  required  to  certify  that  it  has 
reviewed  the  provisions  of  its 
residential  building  code  regarding 
energy  efficiency  with  respect  to  the 
revised  or  successor  code,  and  has  made 
a  determination  as  to  whether  it  is 
appropriate  for  the  State  to  revise  its 
residential  building  code  to  meet  or 
exceed  the  provisions  of  the  revised  or 
successor  code.  42  U.S.C  6833(a)(5)(B). 
A  previous  Federal  Registirr  notice  (59 
FR  36173,  )idy  15,1994)  provided  notice 
of  the  Secretary's  determination  that  the 
1993  Model  Energy  Code  was  an 
inoprovement  over  the  1992  version. 

ECPA  authorizes  the  Secretary  to 
permit  extensions  of  the  deadlines  for 
filing  the  certification  described  above  if 
the  State  can  demonstrate  that  it  has 
made  a  good  faith  efibrt  to  comply  with 
the  requirements  and  that  it  has  made 
significant  prdgress  in  doing  so.  42 
U.S.C.  6833(c). 

n.  Disdusion. 

A.  Improvements  in  Energy  Efficiency 
for  Low-Rise  Residential  Buildings  as 
Reflected  in  the  1995  CABO  Model 
Energy  Code 

DOE  Determination  of  Improved  Energy 
Efficiency  From  a  Revised  Model  ^leigy 
Code 

DOE  believes,  the  significant 
difiierences  between  the  1995  version 
and  the  1993  version  are  as  follows:  (1) 
the  1995  MEC  incorporates  revised  Uo' 
values  for  metal-framed  walls;  (2)  the 
1995  MEC  includes  revised  air 
infiltration  control  reqiiirements;  (3)  the  - 
1995  MEC  provides  additional 
instructions  for  performing  whole 
building  energy  amdyses  in  accordance 
with  Chapter  4  of  the  MEC;  and  (4)  the 
1995  MEC  provides  improved  guidance 
for  dealing  with  thermal  performance  of 


■  UU^the  arM-tveighted  •varage  tbomxl 
tranamitUnce  of  the  groai  area  of  the  building 
envelope;  i.e..  the  exterior  wall  asaembly  includiog 
fenaatiation  and  doors,  the  roof  and  celling 
•aaambly.  and  the  floor  asaembly,  British  Uiennal 
■oit/Oxnuxaquare  fMtxdagtees  Fahienhett). 
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fenestration  products,  air  distribution 
ducts,  and  cnwl  space  foundations.  The 
1995  MEC  also  includes  several  minor 
technical  changes  that  improve  energy 
efficiency  in  low-rise  residential 
buildings.  These  difiarences,  and  their 
impacts  on  energy  efficiency,  are 
discussed  in  further  detail  below.  Based 
on  a  review  of  the  differences  between 
the  1993  and  1995  versions  of  the  MEC, 
as  discussed  below,  the  Department  has 
determined  that  the  1995  MEC  would 
imjffove  the  energy  efficiency  of  low- 
rise  residential  building  codes. 

B.  Specific  Changs  in  the  1995  Model 
Energy  Code 

Inputs  for  Energy  Simulation  Analyses 

Chapter  4  of  both  the  1993  and  1995 
MEC  allows  the  code  user  to  perform  an 
energy  simulation  analysis  of  the 
proposed  building  and  the  "standard 
design"  building  (a  h3rpothetical 
building  which  meets  the  MEC 
requirements).  If  the  energy 
consumption  of  the  proposed  building 
is  less  than  or  equal  to  that  of  the 
standard  design  building,  then  the 
proposed  building  complies  Mrith  the 
MEC.  Since  this  analysis  is  complex  £id 
often  requires  the  use  of  computerized 
energy  simulation  tools.  Chapter  4  is  not 
widely  used  in  practice. 

Chapter  4  in  tne  1995  MEC  specifies 
assumptions  for  design  parameters  such 
as  air  infiltration,  distribution  system 
efficiency,  window  shading  and 
orientation,  internal  heat  gains,  and 
domestic  hot  water  consimiption  that 
did  not  appear  in  the  1993  MEC. 
Previously,  the  selection  of  input  values 
for  these  parameters,  which  are  usually 
required  when  performing  an  energy 
analysis,  was  left  to  the  discretion  of  the 
user.  Depending  on  the  user's 
assiunptions,  the  energy  consumption  of 
the  proposed  and  standard  design 
buildings  could  be  significantly 
affected. 

The  1995  MEC  changes  in  Chapter  4 
limit  the  users'  ability  to  manipulate 
many  of  the  required  input  values, 
thereby  preventing  artificial  reductions 
in  the  stringency  of  the  code.  As  an 
example,  window  area  and  orientation 
are  now  specifically  addressed.  The 
1995  MEC  stipulates  that  the  window 
area  of  the  standard  design  building 
must  equal  the  area  of  the  proposed 
building,  with  the  area  eqiudly 
distributed  cm  the  north,  south,  east, 
and  west  exposures.  Since  the  1993 
MEC  had  no  such  stipulations,  a 
Chapter  4  user  could  assiune  that  the 
windows  in  the  standard  design  coidd 
be  oriented  primarily  on  the  north  side, 
a  high  energy  use  orientation.  A  large 
energy  "credit"  towards  compliance 


could  then  be  obtained  simply  by 
placing  the  windows  in  the  propoeed 
orientation;  placing  most  windows  on 
the  south  side  reeidts  in  a  low  energy 
use  configuration.  Thus  the  Chapter  4 
changes  serve  to  improve  the  enei^gy 
efficiency  of  the  1995  version  by 
ensiiring  that  reasonable  assiunptions 
for  the  standard  design  building  and 
proposed  building  are  made  before 
performing  the  energy  analyses,  and  an 
artificially  high  "target"  for  energy 
consumpticm  in  the  standard  design 
does  not  appear. 

Recessed  Lighting  Fixtures 

The  1995  MEC  limits  heat  loss  and  air 
infiltration  through  recessed  lighting 
fixtures  located  in  the  building 
envelope.  For  buildings  using  recessed 
lighting  fixtures,  this  requirement  will 
improve  energy  efficiency.  Recessed 
lighting  fixtures  were  not  explicitly 
addressed  in  the  1993  MEC. 

Thermal  Performance  Ratings  oi    - 
Windows  and  Doors 

Windows  and  doors  are  a  large  soup  a 
of  heat  loss  in  today's  insulated 
residences.  Even  a  small  change  in 
window  o»  door  U- values  (their 
proclivity  for  transmitting  heat  energy) 
can  have  a  significant  effect  on  the 
energy  use  in  the  house.  According  to  a 
study  in  1993  by  the  Department's 
Lawrence  Berkeley  Laboratory,  heating 
and  cooling  energy  lost  through 
residential  windows  alone  accounts  for 
3  percent  of  the  nation's  energy  use. 

The  1995  MEC  incorporates  a 
consistent  test  procedure  that  can  be 
used  to  determine  the  thermal 
performance  of  fenestration  products. 
Accurate  thermal  performance  ratings 
are  necessary  to  ensure  that  when  these 
products  are  claimed  to  be  energy 
efficient,  there  is  a  standardized,  widely 
recognized  test  procedure  that  can 
substantiate  the  claim.  Just  as  there  are 
standardized  methods  for  rating  the  R- 
value  of  insiilation  products,  the 
fenestration  product  U-value  test  helps 
to  oisure  that  the  new  home  does  in  fact 
comply  with  the  MEC 

The  1995  MEC  includes  a  testing  and 
rating  procedure  developed  by  the 
National  Fenestration  Rating  Cotmcil 
(NFRC)  pursuant  to  Section  121  of 
EPACT.  42  U.S.C.  6292.  EPACT 
assigned  the  NFRC  the  responsibility  for 
developing  a  window  rating  system. 
Specifically  the  1995  MEC  requires  that: 

•  Fenestration  products,  if  tested  for 
thermal  pwformance,  shall  use  the 
NFRC  testing  and  simulation  procediue; 

•  If  tested  for  thermal  performance, 
fenestration  products  shall  have  their  U- 
value  determined  by  "an  accredited, 
independent  laboratory":  , 


•  If  tested,  fenestration  products  shall 
be  "labeled  and  certified  by  the 
mantilacturer"  with  their  U-value  rating; 
and 

•  If  the  NFRC  procedure  is  not  used 
to  test  certain  fenestration  products,  a 
limited  default  table  appearing  in  the 
1995  MEC  shall  be  used  to  determine 
the  U-value  of  those  products. 

The  1995  MEC  will  therefore  help 
eliminate  intentional  and  unintentional 
discrepancies  in  tested  U-values  by 
referencing  only  one  test  procedure, 
NFRC  100-91 ,  Procedure  for 
Determining  Fenestration  Product 
Thermal  Properties.  Previously,  the  use 
of  difhrent  thern.^  jMM.'jrmance  tests 
by  the  various  fenestration  product 
manufacturers  often  resiilted  in  different 
U-values  for  the  same  tested  fenestration 
products.  When  fenestration  products 
woe  "rated"  based  on  various 
procedures,  tests,  and  assumptions,  the 
mwening  of  the  U-value  obtained  using 
those  previous  methods  was  not  always 
deer.  For  example,  some  windows  were 
rated  given  a  "center-of-glass"  U-value 
K^iile  othere  were  given  "whole  unit" 
U-values.  Since  the  former  only 
addressed  heat  transmission  through  the 
glass  at  the  center  of  the  window,  while 
the  latter  evaluated  overall  performance 
of  the  glass,  frame,  and  sash 
components,  the  two  values  obtained 
did  not  represent  the  same  type  of 
thermal  performance  and  are  thus  were 
not  comparable.  Since  the  whole 
window  assembly  is  clearly  the 
available  "pathi*  for  heat  transfer  in  the 
building  envelope,  the  whole  window 
U-values  are  more  appropriate. 

The  NFRC  test  procedure  is  based  on 
a  whole  unit  U-value  test  procedure.  By 
referencing  this  procediire,  the  1995 
MEC  encourages  the  use  of  the  whole 
imit  U-value  as  a  measure  of  window 
and  door  performance,  instead  of  just 
the  center-of-^lass  U-value. 

When  specific  fenestration  product  U- 
values  were  not  available  in  the  past, 
the  products  were  often  given  "rule-of- 
thumb"  or  arbitrary  ratings.  For 
example,  in  California,  the  energy  code 
required  a  maximiun  U-value  for 
windows  of  0.65.  Until  NFRC  ratings 
were  required  in  California,  an  operable 
aluminum  framed,  dual  glazed  wrindow 
was  deemed  to  satisfy  this  requirement. 
After  the  NFRC  rating  procedures  were 
established,  these  windows  were  found 
to  have  U-values  of  approximately  0.90. 

Because  not  all  windows  and  doora 
are  NFRC-rated  at  this  time,  and  because 
the  1995  MEC  does  not  reqiiire  that  they 
be  tested  using  the  NFRC  procedure,  a 
default  fenestration  U-value  table  is 
provided  for  products  which  are  not 
NFRC  rated.  The  default  table  appearing 
in  the  1995  MEC  is  based  ca  whole- 
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product  U- values  taken  from  the  1993 
ASHRAE  Handbook  of  Fundamentals. 
This  table  accounts  for  field  verifiable 
.  fenestration  options  only,  such  as  frame 
construction  material,  number  of  panes 
of  glass,  or  presence  of  storm  doors       ,, 
when  determining  the  appropriate 
de&ult  U-value.  In  this  manner,  the 
table  ensures  that  the  efficiency  of  the 
windows  is  not  overstated  if  a  default 
value  is  used.  r 

The  1995  MEC  provision  for  an    '  *''  ^* 
accredited,  independent  laboratory  to 
perform  the  U-value  tests  reduces  the 
potential  for  inaccurate  testing  and 
ensures  imbiased  results.  Labeling  and 
certificaticm  by  the  manufacturers  will 
help  builders,  code  officials,  and  home 
buyers  recognize  the  energy  efficiency 
of  the  fenestration  products.  Window 
labels  and  certified  product  directories 
also  simplify  compliance  and  code 
enforcement,  thereby  ensuring  that  the 
energy  efficiency  claimed  for  proposed 
designs  will  actually  be  built  into  the 
newhoiise. 

Overall,  the  new  fenestration  product 
rating,  certification,  and  labeling 
procedures  in  the  1995  MEC  will 
increase  enei>gy  efficiency  of  low-rise 
residences  by  ensuring  that  the  thermal 
performance  of  the  fenestratian 
products,  reflected  in  their  U-value 
ratings,  are  baaed  on  a  common  accurate 
rating  procedure  or  a  field-verifiable 
defaijJt  ti^le,  so  that  the  claimed 
thermal  performance  is  achieved,  and 
by  increasiag  NfiSC  compliance, 
•warenaes,  and  enforcement  through 
product  labeling. 

Metal  Framed  Walls 

The  1095  MEC  includes  criteria  that 
specifically  conect  iat  metal  stud 
framing  when  calculating  the  thermal 
perfomumoe  of  walls  using  the  "Design 
by  Component  Performance  Approach" 
of  Chai^  5.  Because  metal  conducts 
heat  more  rajridly  than  wood,  metal 
stud  framing  reeults  in  a  less  thermally 
efficient  wall  compared  to  wood 
framing.  Metal  framed  walls  must 
increase  the  wall  cavity  insulation 
levels  or  utilize  insulated  «h««thing  to 
meet  the  equivalent  efficiency  of  a  wood 
framed  wall.  For  example,  when  R-19 
insulation  is  placed  in  a  wood  framed 
wall  with  non-insulated  sheathing,  the 
resulting  wall  U-value  is  approximately 
0.05.  For  the  same  insulation  in  a  metal 
framed  wall  the  U-value  is 
approximately  0.10.  (A  higher  U-  value 
means  poorer  thermal  performance.) 
Since  the  wall  assembly  must  still 
achieve  a  required  U-value,  the  metal 
framed  wall  will  require  vaote  installed 
insulation  than  the  wood  framed  walL 

The  1995  MEC  will  result  in 
improved  energy  efficiency  in  buildings 


with  metal  framing  by  ensuring  that  the 
thermal  performance  of  metal  framed 
walls  are  calculated  aorjxately  when 
evaluating  component  p«rformance 
under  Chapter  5. 

Ventilated  Crawlspaces 

The  1995  MEC  requires  insulation  in 
the  floor  above  a  ventilated  crawl  space. 
Whoa  the  crawl  qMce  wall  is  insulated 
and  the  crawl  space  is  ventilated,  the 
effectiveness  of  the  crawl  space  wall 
insulation  is  very  limited  because 
outdoor  air  is  allowed  into  the  space 
through  the  vents,  thereby  bypassing  the 
insulation.  Requiring  floor  insulation  for 
ventilated  crawlspace  will  improve  the 
energy  efficiency  of  residential 
buildings  by  ensuring  that  conditioned 
space  is  truly  thermally  isolated  from 
outside  air  or  tmconditioned  spaces. 

Air  Infiltration 

The  1995  MEC  enhances  the  air 
infiltration  control  provisions  related  to 
caulking  and  sealing  of  openings  and 
joints  in  the  building  sheU.  Provisions 
are  added  requiring  sealing 'around  tubs 
and  showers,  at  attic  and  crawl  space 
access  panels,  and  around  plumbing 
and  electrical  penetrations  through  the 
exterior  envelope  of  the  building.  The 
new  code  clarffies  acceptable  sealing 
methods.. 

Infiltration  significantly  affects  the 
energy  efficiency  df  any  residential 
biulmng  by  allowing  unconditioned  air 
into  the  conditioned  space.  This 
additional  outside  air  must  be  either 
heated  or  cooled,  requiring  additional 
mergy  consxmiption.  Application  of  the 
additicmal  1995  MEC  provisions  will 
increase  energy  efficiency  by  decreasing 
imwanted  air  infiltraticm. 

Duct  Sealing 

The  1995  MEC  strengthens  the  duct  - 
sealing  provisions  of  the  earlier  code  by 
applying  them  to  all  supply  and  retiim 
ducts,  allowing  the  use  of  mastic  with 
backing  tape  (mly  for  sealing  of  nm- 
fiberglass  ducts,  and  mcludLig  the  use 
of  "duct  tape." 

Studies  have  shown  that  improper 
duct  sealing  significantly  increases 
energy  consumption  in  houses  with 
forced-air  distribution  systems. 
Conditioned  air  on  the  supply  side  can 
leak  into  unconditioned  spaces  and 
dissipate  to  the  outdoors.  Leaks  on  the 
retxim  duct  systems  will  draw 
unconditioned  air  into  the  intake  of  the 
heating  or  air-conditioning  equipment, 
requiring  additional  energy  to  heat  or 
cool  the  air  to  the  desired  delivery 
temperature.  For  example,  the 
Appliance  Doctor  Project  in  California 
(Home  Energy,  March/ April  1991  and 
May/Jime  1991)  found  that  duct  leaks 


increased  heating  and  cooling  loads  hy 
16  and  25  percent,  respectively,  as 
compared  to  well-sealed  distribution 
systems. 

Because  the  majority  of  residential 
buildings  have  air  transport  ducts  lex 
their  heating  and  cooling  distribiiticm 
system,  the  new  duct  sealing  provisions 
will  help  to  reduce  energy  consiunption 
attributable  to  duct  leaks  and  thereby 
increase  the  energy  efficiency  of  new 
residential  buildings  being  built  to 
comply  with  the  1995  MEC. 

Miscellaneous  Additional  Technical 
Changes 

Insulation  marking 

This  new  provision  requires  that  all 
insulation  placed  in  walls,  ceilings,  and  ' 
floors  must  be  installed  so  that  the 
manufacturer's  R-value  maridng  can  be 
inspected.  Additionally,  loose-fill 
insulation  blown  into  attics  must  be 
accompanied  by  depth  markers  affixed 
to  the  roof/ceilhig  structure.  These  ■ 
markers  will  help  to  ensure  that  the 
certified  depth  of  loose-  fill  Insulation, 
which  is  critical  for  providing  the 
claimed  R-value,  has  actually  been 
installed  by  the  builder  or 
subcontractor. 

Definition  of  basement  wall 

Und«  the  1993  and  1995  MEC 
editions,  the  required  thermal 
performance  of  basement  walls  differs 
from  that  of  exterior  walls  which  are 
totally  above  grade.  The  1993  and  all 
earlier  MEC  editi(uis  state  that"*  *  ' 
basement  walls  with  an  average  below- 
grade  area  less  than  50%  of  tlw  total 
wall  area  *  *  *"  must  be  considered 
part  of  the  gross  (exterior)  wall  area. 
MEC  users  nave  often  asked  if  this  refers 
to  the  total  area  of  all  basement  wallil^/ 
lumped  together,  or  each  individual 
wall  secti(m.  The  1995  MEC  clarifies 
that  each  individual  wall  enclosing  the 
basement,  i.e.,  each  colinear  wall 
section,  must  be  addressed  separately 
for  ptirposes  of  evaluating  which  wall 
sections  must  be  treated  as  exterior 
walls.  This  approach  avoids  the 
possibility  of  aggregating  all  basement 
wall  sections  tcwether  before 
determining  if  they  are  '  'exterior  walls. " 
Basement  walls  mistakenly  evaluated  as 
exteriw  walls  negatively  impact  enei^ 
efficiency  because  the  thermal 
performance  of  exterior  walls  is  less 
stringent  than  that  for  basement  walls  in 
all  climates. 

Heating  degree  day  data 

The  thermal  perfonnance 
requirements  of  ceilings  or  roofe,  walls, 
floors,  and  foundations  are  solely  a 
function  of  "Heating  Degree  Days" 
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(HIX)),  a  measure  of  the  severity  of  the 
heating  load  at  a  particular  geographic 
locaticm,  under  all  N4EC  editions.  MEC 
Chapter  3,  "Design  Conditions,"  does 
not  state  where  the  HDD  value  for  the 
building  location  shall  be  obtained.  The 
1995  KffiC  corrects  this  oversight  by 
referring  to  reliable  sources  of  HDD 
data.  These  sources  include  the  National 
Oceanic  and  Atmospheric 
Administration,  ASHRAE,  nearby 
oulitary  installations  with  long-term 
weather  data,  or  any  other  data  source 
acceptable  to  the  Building  Official.  In 
view  of  the  criticality  of  the  HDD 
parameter  for  determining  the  ultimate 
energy  efficiency  performance  of  the 
residential  building,  the  1995  MEC  can 
improve  energy  savings  by  en&uring  that 
thermal  performance  requirements  are 
not  understated  by  using  inappropriate 
HDD  data. 

Foundations  Supporting  Masonry 
Veneers 

In  low-rise  residential  buildings, 
masonry  veneer  construction  generally 
occurs  in  two  situations:  A  basement 
foundation  wall  or  a  monoUthic  slab 
foimdation  is  often  built  with  a 
horizontal  "ledge"  on  the  exterior  edge 
that  will  be  used  to  support  a  brick 
veneer  on  the  outside  face  of  the 
building.  If  the  builder  or  designer 
chooses  to  insulate  either  foundation  on 
the  exterior  perimeter,  then,  imder  the 
1993  MEC  requirements,  insulation 
(usually  rigid  plastic  foam)  should  be 
placed  on  the  ledge  to  provide  a 
continuous  thermal  barrier  aroimd  the 
foundation.  (Ledge  Insulation  is  not  at 
issue  if  the  basement  wall  is  insulated 
<'on  the  interior  side  or  if  a  non- 
mcmolithic  slab  foundation  is  insulated 
on  the  interior  side.)  However,  the 
weight  of  1  to  3  stories  of  brick  veneer 
bearing  on  a  small  thickness  of  foam 
insulation  will  normally  cause  the  foam 
to  compress  and  deform,  resiUting  in 
unacceptable  settlement  of  the  veneer. 
To  address  this  problem,  the  1995  MEC 
specifically  exempts  that  portion  of  the 
foundation  wall  that  supports  the 
veneer  from  insulation  requirements. 

Of  all  substantive  differences  between 
the  1993  and  1995  MEC,  this  change  is 
the  only  one,  in  the  Department's 
opinion,  which  has  the  potential  for 
marginally  increasing  energy 
consimiption  in  a  residential  building 
iising  a  masonry  veneer  in  combination 
with  particular  foundation  types. 
Nonetheless,  the  possible  increase  in 
energy  consumption  does  not  alter 
DOE'S  determination  that  the  1995  MEC, 
taken  as  a  whole,  improves  energy 
efficiency  in  low-rise  residential 
buildings. 


C.  Filing  Certification  Statements  with 
DOE 

1.  Determination 

On  the  basis  of  today's  EXDE  ».*J  - 
determination,  each  State  is  requi&ed  to 
make  its  own  determination  as  to  the 
apprropriateness  of  revising  its         ty'-l  . 
residential  building  code  to  meet  or 
exceed  the  provisions  of  the  CABO 
Model  Energy  Code,  1995  edition. 
Section  304(a)(5KB).  This  determination 
mvist  be  made  not  later  than  two  years 
from  the  date  of  today's  notice,  unless 
an  extenstion  is  provided.  The  State 
diMermination  shall  be:  (1)  Made  after 
public  notice  and  hearing;  (2)  in  writing; 

(3)  based  upon  findings  and  u|>on  the 
evidence  presented  at  the  hearing;  and 

(4)  made  available  to  the  public.  The 
States  have  considerable  discretion  with 
regard  to  the  hearing  procedures  they 
use,  subject  to  providing  an  adequate 
opportunity  for  members  of  the  public 
to  be  heard  and  to  present  relevant 
informatian.  The  Department 
recommends  publication  of  any  notice 
of  public  hearing  in  newspapers  of 
general  circulation. 

The  Department  recognizes  that  some 
States  do  not  have  a  State  residential 
code  or  have  a  code  that  does  not  apply 
to  all  newly  constructed  residential 
buildings.  If  Iqcal  building  codev 
regulate  residential  building  design  and 
construction  rather  than  a  State  code, 
the  State  must  provide  for  review  of 
those  local  codes  and  determine 
whether  it  is  appropriate  for  each  of  its 
imits  of  general  purpose  local 
government  to  revise  the  provisions  of 
its  residential  building  code  regarding 
energy  efficiency  to  meet  or  exceed  the 
1995  MEC  Sutes  may  base  their 
determinations  and  certifications  on 
reasonable  preliminary  determinations 
by  units  of  general  purpose  local 
government.  Each  such  State  must  still 
hold  an  adequate  public  bearing  to 
review  the  information  obtained  from 
the  local  governments  and  to  gather  any 
additional  data  and  testimony  for  its 
own  determination. 

States  should  be  aware  that  the 
Department  considers  high-rise  (greater 
than  three  stories)  multi-,family 
residential  buildings  and  hotel,  motel, 
and  other  transient  resid«itial  building 
types  of  any  height  as  commercial 
buildings  for  energy  code  purposes. 
Consequently,  residential  buildings,  for 
the  purposes  of  certification,  would 
include  one-  and  two-family  detached 
and  attached  buildings,  duplexes, 
townhouses,  row  bouses,  and  low-rise 
multi-family  buildings  (not  greater  than 
three  stories)  such  as  condominiums 
and  garden  apartments. 


2.  Certification 

Section  304(a)  of  ECPA  requires  each 
State  to  certify  to  the  Secretary  of 
Energy  that  it  has  reviewed  the 
provisions  of  its  residential  building 
code  regarding  energy  efficiency  and 
made  a  determination  as  to  whether  it 
is  appropriate  for  such  State  to  revise 
the  provisions  of  such  residential 
building  code  to  meet  or  exceed  the 
1995  MEC.  llie  certification  must  be  in 
writing  and  submitted  within  two  years 
from  the  date  of  publication  of  this 
notice.  If  a  State  intends  to  certify  that 
a  residential  building  code  already 
meets  or  exceeds  the  requirements  of  - 
the  1995  MEC,  it  would  be  appropriate 
for  the  State  to  provide  an  explanation 
of  the  basis  for  this  certification,  e.g.,  the 
1995  MEC  is  incorporated  by  reference 
in  the  State's  building  code  regulations. 
The  Department  beUeves  that  it  would 
be  appropriate  for  the  chief  executive  of 
the  State  (e.g.,  the  Governor)  to 
designate  a  State  official,  such  as  the 
Director  of  the  State  energy  office.  State 
code  commission,  utility  commission, 
or  equivalent  State  agency  having 
primary  responsibility  for  residential 
building  codes,  to  provide  the 
certification  to  the  Secretary.  Such  a 
designated  State  official  could  also 
provide  the  certifications  regarding  the 
codes  of  units  of  general  purpose  local 
government  based  on  information 
provided  by  responsible  local  officials. 

3.  Statement  of  Reasons 

ECPA  Section  304(a)(4)  requires  that 
if  a  State  makes  a  determination  that  it 
is  not  appropriate  to  revise  the  energy 
efficiency  provisions  of  its  residential 
building  code  to  meet  or  exceed  the 
1995  MEC,  the  SUte  must  submit  to  the 
Secretary,  in  writing,  the  reasons  for  this 
determination.  The  statement  of  reasons 
should  define  and  summarize  the 
pertinent  issues  regarding  the 
determination  and  provide  an . 
explanation  for  the  State's  conclusion.  If 
local  building  codes  are  applicable  in 
the  absence  of  a  State  code,  the  State 
may  rely  on  reasons  provided  by  the 
units  of  general  purpose  local 
govenmient.  Upon  receipt,  the 
Department  will  publish  in  the  Federal 
Register  a  notice  of  availabiUty,  stating 
that  a  copy  has  been  placed  in  its 
Freedom  of  Information  Reading  Room 
in  the  Forrestal  Building  in  Washington, 
DC,  so  that  members  of  the  public  may 
inspect  it. 

4.  Submission  of  Certification 
Statements 

A  previous  DOE  determination  (59  FR 
36173,  July  15, 1994)  requires  States  to 
file  a  certification  statement  regarding 


Federal  RegMter  /  Vol  61,  No.  236  /  Friday,  December  6.  1996  /  Notices 


64731 


the  1993  MEC  by  July  15, 1996.  Stotes 
that  have  not  yet  made  substantial 
progress  in  reviewing  the  energy 
efficiency  provisions  of  their  residential 
building  codes  with  respect  to  the  1993 
KffiC  may  wish  to  proceed  directly  with 
review  and  certification  of  their  codes 
with  respect  to  the  1995  MEC  States 
that  have  made  substantial  progress  in 
reviewing  the  energy  efficiency 
provisions  of  their  residential  biiilding 
codes  in  light  of  the  1993  Model  Energy 
Code  may  wish  to  complete  their  review 
and  submit  an  appropriate  certification 
before  considering  the  1995  MEC 

5.  Request  for  Extensions 

Section  304(c)  of  ECPA  requires  that 
the  Secretary  permit  an  extension  of  the 
deadline  for  complying  with  the 
certification  requirements  described 
above  if  a  State  can  demonstrate  that  it 
has  made  a  good  faith  effort  to  comply 
with  such  requirements  and  that  it  has 
made  significant  progress  toward 
meeting  its  certification  obligations. 
Such  demonstrations  could  include  one 
or  more  of  the  following:  (1)  A  plan  for 
response  to  the  requirements  stated  in 
section  304;  (2)  a  statement  that  the 
State  has  appropriated  or  requested 
funds  (within  State  funding  procedures) 
to  implement  a  plan  that  would  respond 
to  the  requirements  of  section  304;  or  (3) 
a  notice  of  public  hearing. 

In  the  event  that  a  State  has  not  met 
the  July  15. 1996  deadline  for  certifying 
to  the  1993  MEC,  and  has  not  filed  a 
request  for  extension,  it  must  do  so. 
Alternatively,  some  States  may  desire  to 
promptly  cortify  to  the  1995  MEC  in 
response  to  this  notice,  in  lieu  of 
certifying  to  the  1993  MEC.  In  this  latter 
instance,  if  a  State  can  demonstrate  that 
it  is  making  significant  progress  towards 
early  certification  with  respect  to  the 
MEC  1995,  the  Department  will 
consider  such  a  demons^tion  as  a  basis 
to  pant  a  State's  request  for  certification 
to  the  1995  MEC  in  lieu  of  certification 
to  the  1993  MEC 

States  should  submit  separate 
requests  for  extension  of  deadline  for 
certification  to  the  1995  MEC 

6.  Submittals 

When  submitting  any  certification 
documents  in  response  to  this  notice, 
the  Department  requests  that  the 
original  documents  be  accompanied  by 
one  copy  of  the  same. 

Issued  in  Washington,  DC,  on  Novnnber 
29. 1996. 

Christine  A.  Enrin, 

Assistant  Socretary,  Energy  Efpciency  and 
Renewable  Energy. 

(FR  Doa  96-31065  Filed  12-5-96;  8:45  am] 

■UMQ  COM  Ma»41-P 


Offlc*  Of  Energy  RMoarch  and  Offlce 
of  Environmentai  Management;  Energy 
Reaearcli  Hnandal  Asalatance 
Program  Notice  97-03;  Environmental 
Management  Science  Program 

AQENCV:  U.S.  Department  of  Energy 
(DOE).  , 

ACTION:  Notice  inviting  grant 
appUcations.  - 

SUMMARY:  The  Offices  of  Energy 
Research  (ER)  and  Environmental 
Management  (EM),  U.S.  Department  of 
Energy,  hereby  announce  their  interest 
in  receiving  grant  applications  for 
performance  of  innovative,  fundamental 
research  to  support  the  management  and 
disposal  of  DOE  radioactive,  hazardous 
chemical,  and  mixed  wastes;  the 
stabilization  of  nuclear  materials  and 
spent  nuclear  fuel;  remediation  of 
contaminated  sites;  and  the 
decontamination  and  decommissioning 
of  facilities. 

The  DOE  Environmental  Management 
program  currently  has  ongoing  applied 
research  and  engineering  efforts  under 
its  Technology  Development  program. 
These  efforts  must  be  supplemented 
with  basic  research  to  address  long-term 
technical  issues  crucial  to  the  EM 
mission.  Basic  research  can  also  provide 
EM  with  near-term  fundamental  data 
that  may  be  critical  to  the  advancement 
of  technologies  that  are  under 
development  but  not  yet  at  full  scale  nor 
implemented.  Proposed  basic  research 
under  this  notice  should  contribute  to 
environmental  management  activities 
that  would  decrease  risk  for  the  public 
and  workers,  provide  opportunities  for 
major  cost  reductions,  reduce  time 
required  to  achieve  EM's  mission  goals, 
and,  in  general,  should  address 
problems  that  are  considered  intractable 
without  new  knowledge.  This  program 
is  designed  to  inspire  "breakthroughs" 
in  areas  critical  to  the  EM  mission 
through  basic  research  and  will  be 
managed  in  partnership  with  ER  ER's 
well-established  procedures,  as  set  forth 
in  the  Energy  Research  Merit  Review 
System,  as  published  in  the  Federal 
Register,  Kfarch  11. 1991,  (56  FR  10244), 
will  be  used  for  merit  review  of 
appUcations  submitted  in  response  to 
this  notice.  This  information  is  also 
available  on  the  World  Wide  Web  at 
http7/www.er.doe.gov/production/ 
grants/merithtml. 

Subsequent  to  the  formal  scientific 
merit  review,  applications  that  are 
judged  to  be  scientifically  meritorious 
will  be  evaluated  by  DOE  for  relevance 
to  the  objectives  of  the  Environmental 
Management  Science  Program. 
Additional  information  can  be  obtained 
at  http://www.em.doe.gov/science. 


DATES:  Potential  applicants  are  strongly 
encouraged  to  submit  a  brief 
preappUcation.  All  preapplicaticuis. 
refnendng  Program  Notice  97-03, 
should  be  received  by  DOE  by  4:30  P.M. 
E.S.T..  January  15.1997.  A  response 
encouraging  or  discouraging  a  formal 
application  generally  will  Iw 
communicated  to  the  applicant  within 
three  weeks  of  receipt.  The  deadline  for 
receipt  of  formal  applications  is  4:30 
P.M..  E.D.T..  April  16.1997,  in  order  to 
be  accepted  for  merit  review  and  to 
permit  timely  consideration  for  award 
In  Fiscal  Year  1997. 

ADDRESSES:  All  preapplications. 
referencing  Pro^-am  Notice  97-03. 
should  be  sent  to  Dr.  Roland  F.  Hirsch. 
Hl-73,  Mail  Stop  F-240,  Office  of 
Health  and  Environmental  Research, 
U.S.  Department  of  Energy,  19901 
Germantown  Road,  Germantown, 
Maryland  20874-1290,  telephone:  (301) 
903-5349.  Preapplications  will  be 
accepted  if  submitted  by  United  States 
Postal  Service,  including  Express  Mail, 
commercial  mail  delivery  service,  or 
hand  delivery,  but  will  not  be  accepted 
by  fax,  electronic  mail,  or  other  means. 
After  receiving  notification  from  DOE 
concerning  successful  preapplications, 
applicants  may  prepare  formal 
applications  using  the  instructions  in 
the  Office  of  Energy  llesearch 
Application  Guide  and  in  the 
Supplementary  Information  in  this 
notice.  AppUcations  must  be  sent  to: 
U.S.  Department  of  Energy,  Office  of 
Energy  Research,  Grants  and  Contracts 
Division,  ER-64, 19901  Germantown 
Road,  Germantown.  Maryland  20874- 
1290,  Attn:  Program  Notice  97-03.  The 
above  address  for  formal  appUcations 
must  also  be  used  when  si^mitting 
formal  appUcations  by  U.S.  Postal 
Service  Express  Mail,  any  commercial 
mail  deUvery  service,  or  when  hand 
carried  by  the  appUcant.  Please  note 
that  notification  of  a  successful 
preappUcation  is  not  an  indication  that 
an  award  will  be  made  in  response  to 
the  formal  appUcation. 

Awards 

Multiple-year  funding  of  grant  awards 
is  anticipated,  contingent  upon  the 
availability  of  funds.  Award  sizes  are 
expected  to  be  on  the  order  of  $100,000- 
$300,000  per  year  kx  total  project  costs 
for  a  typic^  three  year  grant 
Applications  for  collaborative  projects 
involving  several  research  groups  or 
more  than  one  institution  may  receive 
larger  awards  if  merited.  Investigators 
considering  submitting  collaborative 
projects  are  encouraged  to  prepare  a 
single  appUcation  incorporating  the 
entire  research  program  and  a  combined 
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budget  as  well  as  separate  budgets  for 
each  coilaboratmg  institution.  EXDE 
reserves  the  right  to  fund  in  whole  or 
part  any  or  none  of  the  applications 
received  in  response  to  this  Notice. 

FOR  FURTHER  mFORMATKiN  CONTACT:  Dr. 
Roland  F.  Hirsch.  ER-73.  Mail  Stop  F- 
240,  Office  of  Health  and  Environmental 
Research,  Office  of  Energy  Research, 
U.S.  Department  of  Energy,  19901 
Germantown  Road,  Germantown. 
Maryland  20874-1290.  telephone:t301) 
903-5349.  fax:  (301) 903-0567, 
electronic  mail: 

roland.hir8chdoer.doe.gov.  or  Dr.  Carol 
J.  Henry,  Office  of  Science  and 
Technology,  Office  of  Environmental 
Management.  1000  Independence  Ave. 
SW,  Washington.  D.C  20585.  telephone: 
(202)  586-7150.  electronic  mail: 
carol.henry@em.doe.gov. 

SUPPLEMENTARY  INFORMATKM:  The  Office 
of  Environmental  Management,  in 
partnership  with  the  Office  of  Energy 
Research,  sponsors  the  Environmental 
Management  Science  Program  (EMSP) 
to  fulfill  IXDE's  continuing  commitment 
to  the  cleanup  of  DOE's  environmental 
legacy.  The  program  was  initiated  in 
Fiscal  Year  1996. 

PnrpoM 

The  need  to  build  a  stronger  scientific 
basis  for  the  Envirofimental 
Management  effort  has  been  estabhshed 
in  a  number  of  recent  studies  and 
reports.  Among  the  important 
otMservations  and  recommendations 
made  by  the  Galvin  Commission 
("Alternative  Futures  for  the 
Department  of  Energy  National 
Laboratories."  February  1995)  are  the 
following: 

There  is  a  particular  need  for  long  term, 
basic  research  in  disciplines  related  to 
environmental  cleanup  *  *  *.  Adopting  a 
science-based  approach  that  includes 
supporting  development  of  technologies  and 
expertise  •  *   *  could  lead  to  both  reduced 
cleanup  costs  and  smaller  environmental 
impacts  at  existing  sites  and  to  the 
development  of  a  scientific  foundation  for 
advances  in  environmental  technologies. 

•  The  objectives  of  the  Environmental 
Management  Science  Program  are  to: 

•  Provide  scientific  knowledge  that 
will  revolutionize  technologies  and 
clean-up  approaches  to  significantly 
reduce  future  costs,  schedules,  and 
risks;  and 

•  "Bridge  the  gap"  between  broad 
fundamental  research  that  has  wide- 
ranging  applicability  such  as  that 
performed  in  DOE's  Office  of  Energy 
Research  and  needs-driven  applied 
technology  development  that  is 
conducted  in  EM's  Office  of  Science  and 
Technology;  and 


•  Focus  the  Nation's  science 
infrastructure  on  critical  DOE 
environmental  management  problems. 

Representative  Research  Areas 

Basic  research  is  solicited  in  all  areas 
of  science  with  the  potential  for 
addressing  one  or  more  of  the  areas  of 
concern  to  the  Department's 
Environmental  Management  program. 
The  scientific  disciplines  relevant  to  the 
program  include,  but  are  not  limited  to,,, 
biology  (including  cellular  and  ^ 

molecular  biology,  ecology, 
bioremediation,  genetics,  biochemistry, 
and  structural  biology;  plant  sciences 
are  listed  as  a  separate  category  below).  . 
chemistry  (including  analytic^ 
chemistry,  catalysis,  heavy  element 
chemistry,  inorganic  chemistry,  organic 
chemistry,  physical  chemistry,  and 
separations  chemistry),  computational 
sciences  (including  research  and 
development  of  mathematical/ 
nimierical,  informatics,  and  ^ 

commimication  procedures  and 
software  technology,  for  example  for 
deterministic  simulations  and 
optimizationL  engineering  sciences 
(including  control  systems  and 
optimization,  diagnostics,  transport 
processes,  thermophysical  properties 
and  bioengineering),  geosciences 
(including  geophysical  imaging, 
physicochemical  dynamics  and 
chemical  trans{X)rt  in  fluid-rock 
systems,  and  hydrogeology).  health 
scioices.  materials  science  (including 
condensed  matter  physics,  metallurgy, 
ceramics,  waste  minimization,  welding 
and  joining,  degradation  mechanisms, 
and  remote  sensing  and  monitoring), 
physics  (including  atomic,  moleciuar. 
optical,  and  fluid  physics)  andplant 
science  (including  mechanisms  of 
mineral  uptake,  intercellular  transport, 
and  concentration  and  sequestraticm). 

Projects  in  bioremediation  that  £all 
within  the  scope  of  Notices  issued  by 
the  Natural  and  Accelerated 
Bioremediation  Research  (NABIR) .  \ 
Program  of  the  Office  of  Energy 
Research  (such  as  Notice  97-04)  should 
be  submitted  to  that  program  rather  than 
to  the  Environmental  Management 
Science  Program.  Projects  outside  the 
scope  of  NABIR  but  within  the  scope  of 
this  Notice  may  be  submitted  to  the 
EMSP. 

Applicants  to  the  EMSP  are  strongly 
encouraged  to  collaborate  with 
researchers  in  other  institutions,  such  as 
universities,  industry,  non-profit 
organizations,  the  DOE  National      ...   , 
Laboratories,  and/or  other  Federal 
Laboratories,  where  appropriate,  and  to 
incorporate  cost  sharing  and/or 
consortia  wherever  feasible.  Applicants 
are  encouraged  to  provide  training 


opportunities,  including  student 
'  involvnnent.  in  applications  submitted 
to  the  program. 

Ma|or  Environmental  Managemeyit 
Challenges 

The  following  is  an  overview  of  the 
major  technical  challenges  facing  the 
Enviroimiental  Management  program 
that  are  the  focus  of  this  announcement. 
More  detailed  descriptions  of  the 
specific  technical  needs  and  areas  of 
emphasis  associated  with  these  problem 
areas  can  be  foimd  in  the  background 
section  of  this  Notice. 

The  Department  is  the  guardian  of 
over  300  large  storage  tariks  containing 
over  100  million  gallons  of  highly 
radioactive  wastes,  which  include 
organic  and  inorganic  chemical 
compounds,  in  solid,  colloidal,  slurry, 
and  liqiiid  phases.  The  environment 
within  the  tanks  is  highly  radioactive 
and  chemically  harsh.  A  few  of  the 
tanks  have  leaked  to  the  environment 
while  others  are  corroding.  The  contents 
of  these  tanks  need  to  be  characterized, 
removed  from  the  tanks,  treated,  and 
convOTted  to  safe  forms  for  disposal. 

The  Department  is  the  custodian  of 
several  thousand  metric  tons  of  spent 
nuclear  reactor  fuels,  resulting  primarily 
fit>m  weapons  fabrication  activities 
during  the  Cold  War.  but  also  including 
fuel  from  research  and  naval  reactors. 
The  long-term  containment  performance 
of  the  fuel  imder  storage  and  disposal 
conditions  is  imcertain.  Such 
uncertainties  affect  the  ability  to  license 
disposal  methods. 

"The  Office  of  Environmental 
Management  is  the  custodian  of  large 
qiiantities  of  fissile  materials  which 
were  left  in  the  manufacturing  and 
processing  facilities  after  the  United 
States  halted  its  nuclear  weapons 
production  activities.  These  materials 
include  plutonium  solutions,  plutonlum 
metals  and  oxides,  plutonium  residues 
and  compounds,  highly  enriched 
uranium,  and  nuchdes  of  other 
actinides.  Additional  scientific 
information  is  required  to  choose 
processes  for  converting  these  materials 
to  stable  forms. 

The  Department  currently  has  on  its 
sites  over  one  hundred  sixty  thousand 
cubic  meters  of  waste  containing  both 
radioactive  and  hazardous  materials. 
This  mixed*waste  ccmtains  a  wide 
variety  of  materials,  as  varied  as 
protective  clothing,  machining  products 
and  wastes,  packaging  materials,  and 
process  liquids.  Fimdamental  scientific 
data  are  needed  to  improve  processes 
associated  with  treatment  systems,  such 
as  characterization,  pre-treatment.  and 
monitoring. 
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The  Department  is  cofinniitted  to  the 
.  safe  disposal  of  all  radioactive  wastes, 
including  high-level  wastes,  mixed 
wastes,  and  £ssile  materials.  Safe 
disposal  of  these  materials  requires  that 
the  wide  range  of  potmtial  waste 
streams  be  converted  into  insoluble 
materials  for  long  term  storage.  Some 
radioactive  material-containing  forms 
have  been  successfully  developed  and 
are  being  produced;  however,  at  present, 
research  challenges  still  exist  in 
devel(^ing  suitable  forms  for  each 
material  to  be  stored. 

The  Department'is  currently     •  ■•  •" 
conducting  cleanup  activities  at  many  of' 
its  sites,  and  is  preparing  plans  for 
additional  remediation  work.  There  is 
much  scientific  uncertainty  about  the 
levels  of  risk  to  human  health  at  the  end 
stages  of  the  DOE  clean-up  effort.  , 

llie  aforementioned  areas  of  emphasis 
do  not  preclude,  and  DOE  strongly 
encourages,  any  iimovative  or  creative 
ideas  contributing  to  solving  EM 
challenges  mentioned  throughout  this 
Notice. 

ApplicatioB  Eyaliiation  and  Selection 

•  Scientific  Merit.  The  program  will 
support  the  most  scientifically 
meritorious  and  relevant  woi^ 
regardless  of  the  institution.  Formal 
applicatious  will  be  subjected  to 
scientific  merit  review  (peer  review)  and 
will  be  evaluated  against  the  following 
evaluation  criteria  listed  in  descending 
order  of  importance  as  codified  at  10 
CFR  605.10(d). 

1.  Scientific  and/or  Technical  Merit  of 
the  Project 

2.  Appropriateness  of  the  Proposed 
Method  or  Approach 

3.  Competency  of  Applicant's 
Perscmnel  and  Adequacy  of  Proposed 
Resources 

4.  Reasonableness  and 
Appropriateness  of  the  Proposed 
Budget. 

External  peer  reviewers  are  selected 
with  regard  to  both  their  scientific 
expertise  and  the  absence  of  conflict-of- 
interest  issues.  Non-federal  reviewers 
may  be  used,  and  submission  of  an 
application  constitutes  agreement  that 
this  is  acceptable  to  the  investigators) 
and  the  submitting  institution. 

•  Relevance  to  Mission.  Subsequent 
to  the  formal  scientific  merit  review, 
applications  which  are  judged  to  be 
scientifically  meritorious  will  be 
evaluated  by  DOE  for  relevance  to  the 
objectives  of  the  Environmental 
Management  Science  Program.  These 
objectives  were  established  in  the 
Conference  Report  for  the  Fiscal  Year 
1996  Energy  and  Water  Development 
Appropriations  Act,  and  are  published 


in  the  Congressional  Record — House, 
October  26, 1995.  page  H10956, 

DOE  shall  also  consider,  as  part  of  the 
evaluation,  program  policy  fectors  suiab 
as  an  appropriate  balance  among  the 
program  areas,  including  research 
already  in  progress.  Research  funded  in 
the  Environmental  Management  Science 
Program  in  Fiscal  Year  1996  can  be 
reviewed  at  http://www.doe.gov/em52/ 
science-grants.htmL 

Application  Format 

Applicants  are  expected  to  use  the 
following  format  in  addition  to 
following  instructions  in  the  Office  of 
Energy  Research  Application  Guide. 
Applications  must  bie  written  in  English, 
witii  all  budgets  in  U.S.  dollars, 

•  ER  standard  face  page  (DOE  F 
4650.2  (10-91)) 

•  Application  classification  sheet  (see 
below  for  list  of  categories) 

•  Table  of  Contents 

•  Project  Abstract  (no  more  than  one 
page) 

•  Budgets  for  each  year  and  a 
siunmary  budget  page  for  the  entire 
project  period  (using  DOE  F  4620.1) 

•  Budget  Explanation 

•  Budgets  and  Budget  explanation  for 
each  collaborative  subproject,  if  any 

•  Project  Narrative  (recommended 
length  is  no  more  than  20  pages;  multi- 
investigator  collaborative  projects  may 
use  more  pages  if  necessary  up  to  a  toial 
of  40  pages) 


Significance  of  Project  to  the  EMSP 

Backgroimd     * 

Research  Plan 

Preliminary  Studies  (if  applicable*) 

Research  Etesign  and  Methodologies 

•  Literature  Qted 

•  Collaborative  Arrangements  (if 
applicable) 

•  Biographical  Sketches  (limit  2  pages 
per  senior  investigator) 

•  Description  of  Facilities  and 
Resources 

•  Current  and  Pending  Support  for 
each  senior  investigator 

While  the  original  application  and 
seven  required  copies  must  be 
submitted,  applicants  are  encouraged  to 
also  provide  a  3.S-inch  diskette 
containing  the  appUcation  in  electronic 
format.  The  label  on  the  diskette  must 
clearly  identify  the  institution,  principal 
investigator,  title  of  application,  and  the 
computer  system  and  program  used  to 
prepare  the  doamient. 

AppUcation  Categories 

In  order  to  properly  classify  each 
preapplicatitoi  and  application  for 
evaluation  and  review,  the  documents 
must  indicate  the  applicant's  preferred 
scientific  research  field  and 


environi&mital  category,  selected  from 
the  following  lists.  More  than  one 
enviroimiental  category  may  be 
indicated  if  desired. 

Field  of  Scientific  Research 

1.  Biology,  not  including  plant 
science 

Chemical  Sciences  (2-6): 

2.  Analytical  Chemistry  and 
Instrumentation 

3.  Catalysis 

4.  Heavy  Element  Chemistry 

5.  Separations  Chemistry 

6.  Other  Topics  in  Chemistry 

7.  Computer  and  Mathematical 
Sciences 

8.  Engineering  Sciences 
Geosdences  (9-11): 

9.  Geophysics 

10.  Geochemistry 

11.  Hydrogeology:  Flow  Modeling  and 
Subsurfece  Science 

12.  Health  Sciences 

13.  Materials  Sdenoe 

14.  Physics 

15.  Plant  Science 

16.  Othw 

Environmental  Category: 

A.  Decontamination/ 
Decommissioning 

B.  Health/Ecology/Risk 

C  High-level  Radioactive  Waste 

D.  Waste  Disposal  Forms 

E.  Fissile  materials 

F.  Spent  Nuclear  Fuel 

G.  Subsurfece  Characterization 

H.  Subsurface  Contaminant  Treatment 
I.  Waste  Characterization  & 
Separations 
].  Waste  Treatment  &  Destruction 
K.  Other 

Program  Schedule 

Preapplications  must  be  received  by 
DOE  on  or  before  January  15. 1997.  and 
full  appUcations  on  or  before  April  16. 
1997,  at  the  times  and  addresses  noted 
above.  It  is  anticipated  that  awards  will 
be  made  no  later  than  September  30. 
1997. 

Program  t^^indtng 

Up  to  a  total  of  $20,000,000  of  Fiscal 
Year  1997  Federal  funds  is  expected  to 
be  available  for  new  Environmental 
Management  Science  Program  awards 
resiUting  from  both  this  Notice  and  a 
parallel  annoimcement  to  government 
laboratories  and  Federally  Fimded 
Research  and  Development  Centers, 
including  the  DOE  national  laboratories. 
All  projects  will  be  evaluated  using  the 
same  criteria,  regardless  of  the 
submitting  institution.  The  program  will 
be  competitive  and  offered  to 
investigators  in  universities  or  other 
institutions  of  higher  education,  other 
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non-profit  or  for-profit  organizations. 
non-Federal  agencies  or  oitities.  or 
unaffiliated  individuals.  Apart  from  this 
notice,  the  program  also  will  be  ofiered 
to  DOE  national  laboratories  and  other 
Federal  laboratories. 

Preapplicadons 

A  brief  preapplication  may  be 
submitted.  The  originaLand  five  copies 
must  be  received  by  January  15, 1997, 
to  be  considered  llie  preapplication 
should  identify  on  the  cover  sheet  the 
institution,  name,  address,  telephone, 
fox  and  electronic  mail  address  for  the 
principal  investigator,  title  of  the 
project,  and  the  field  of  scientific 
research  and  categoryCies)  of 
environmental  application  to  which  the 
project  is  responding  (using  the  list 
above).  Hie  preapplication  should 
consist  of  up  to  three  pages  of  narrative 
describing  die  research  objectives  and 
the  plan  for  accomplishing  them,  and 
should  also  include  a  paragraph 
describing  the  researdi  backgroimd  of 
the  principal  investigator  and  key 
collaborators  if  any.  A  3.5  inch  diskette 
containing  the  preapplication  in  any 
ccnnmon  word  processing  format  may 
also  be  submitted  in  addition  to  the 
required  printed  copies. 

Preapplications  will  be  evaluated 
relative  to  the  scope  and  research  needs 
of  the  DOE's  Environmental 
Nfanagement  Science  Program  by 
qualified  DOE  program  managers  from 
both  ER  tmd  EM.  Preapplications  are 
strongly  encouraged  but  not  required 
prior  to  submission  of  a  full  appUcation. 

Infiarmation 

Informaticm  about  the  development, 
submission  of  applications,  eligibility, 
limitations,  evaluation,  the  selection 
process,  and  other  policies  and 
procediues  may  be  foimd  in  10  CFR  Part 
605,  and  in  the  Application  Guide  for 
the  Office  of  Energy  Research  Financial 
Assistance  Program.  The  Application 
Guide  is  available  from  the  U.S. 
Department  of  Energy,  Office  of  Energy 
Re^arch,  ER-73, 19901  Germantown 
Road,  Germantown,  Maryland  20874- 
1290.  Telephone  requests  may  be  made 
by  calling  (301)  903-5349.  Electronic 
access  to  ER's  Financial  Assistance 
Application  Guide  and  forms  is  possible 
via  the  World  Wide  Web  at  http:// 
www.er.doe.gov/production/grants/ 
grants.htmL 

Background 

•  The  United  States  involvement  in 
nuclear  weapons  development  for  the 
last  50  years  has  resulted  in  the 
development  of  a  vast  research, 
production,  and  testing  network  known 
as  the  nuclear  weapons  complex.  The 


Department  has  begun  the 
environmental  remediation  of  the 
complex  encompassing  radiological  and 
nearadiological  hazards,  vast  volumes 
of  contaminated  water  and  soil,  and 
over  7,000  contaminated  structures.  The 
Department  must  characterize,  treat,  and 
dispose  of  hazardous  and  radioactive 
wastes  that  have  been  accumulating  fat 
more  than  50  years  at  120  sites  in  36 
states  and  territories.  By  1995,  the 
Department  had  spent  about  $23  billion 
in  identifying  and  characterizing  its ' 
waste,  managing  it,  and  assessing  the 
remediation  necessary  for  its  sites  and 
facilities.  Over  the  next  ten  years  at 
current  budget  projections,  another  $60 
billion  will  be  spent.  The  DOE  cleanup 
of  the  Cold  War  legacy  is  the  largest 
cleanup  program  in  the  Federal 
Government,  even  larger  than  that  of  the 
Department  of  Defense  legacy.  The 
Office  of  Environmental  Managemenf 
(EM)  is  responsible  for  waste 
management  and  cleanup  of  DOE  sites. 
The  ^A  operations  have  been 
historically  compliance-based  and 
driven  to  meet  established  goals  in  the 
shortest  time  possible  using  either 
existing  technologies  or  those  that  could 
be  developed  and  demonstrated  within 
a  few  years.  Environmental  Management 
is  also  responsible  for  conducting  the 
program  for  waste  minimization  and 
pollution  prevention  for  the 
Department. 

The  variety  and  volimie  of  the 
Department's  current  activities  make 
this  effort  a  challenge  kself.  In  some 
cases,  hmdamental  science  questions 
will  have  to  be  addressed  before  a 
technology  or  process  can  be 
engineered.  There  is  a  need  to  involve 
more  basic  science  researchers  in  the 
challenges  of  the  Department's 
remediation  effort.  The  Office  of  Energy 
Research  (ER)  addresses  fundamental, 
frequendy  long-term,  research  issues 
related  to  the  many  missions  of  the 
Department.  The  Environmental 
Management  Science  Program  will  use 
ER's  experience  in  managing 
fundamental  research  to  ad<L«ss  the 
needs  of  technology  breakthroughs  in 
EM's  programs. 

This  research  agenda  has  been 
developed  for  Fiscal  Year  1997,  along 
with  a  development  process  for  a  long 
term  program  within  EM,  with  the 
objective  of  providing  continuity  in 
scientific  knowledge  that  will 
revolutionize  technologies  and  clean-up 
approaches  for  solving  DOE's  most 
complex  enviromnental  problems.  The 
following  are  descripticMis  of  the 
technical  challenges  in  addressing  many 
of  these  issues,  in  areas  which  are  of 
particular  interest  for  this  notice. 


High-Ierel  Radioactive  Waste  Tanks. 
llie  Department  is  the-guaidian  of  over  - 
300  large  storage  tanks  containing  over 
100  million  gaUons  of  highly  radioactive 
wastes,  which  include  organic  and 
inorganic  chemical  compounds,  in» 
solid,  colloidal,  slurry,  and  liquid 
phases.  The  envinHunent  witldn  the 
tanks  is  highly  radioactive  and 
chemically  harsh.  A  few  of  the  tanks 
have  leaked  to  the  environment  while 
others  are  corroding. 

Specific  areas  of  emphasis  in 
technology  needs  and  research 
challenges  related  to  high-level  waste 
tank  problems  include,  but  are  not 
limited  to: 

•  The  characterization  and  safe 
removal  of  the  contents  of  these  tanks, 
with  the  contents  converted  into  forms 
smtable  for  long-term  storage.  Particidar 
challenges  include  the  need  for 
improved  characterization  and 
separation  methods  of  these  wastes, 
including  pretreatment,  and  methods  to 
reduce  the  total  volume  of  waste 
requiring  long-term  storage,  which  will 
reduce  the  large  disposal  costs 
associated  widi  these  wastes.  Problems 
exist  in  the  plugging  of  transport  lines, 
mobilizing  waste  sludge,  leak  detection, 
process  control,  and  convereion  to  final 
waste  forms. 

•  The  separation  of  complex  chemical 
and  radioactive  waste  to  minimize  the 
final  volume  of  high  level  waste 
remaining  after  processing.  The  removal 
of  liqmd  fix)m  sludges  is  a  difficult 
challenge.  There  is  not  yet  sufficient 
understanding  of  the  factors  that  control 
the  selectivity  and  efficacy  of  chemical 
and  physical  interactions,  including 
structure-function  relationships,  and  the 
effect  of  particle  shapes  and  kinetics.  In 
pretreatment  unit  operations  there  is  a 
need  to  understand  waste  behavior  and  • 
effects  at  waste  processing  interfaces,  as 
well  as  how  pretreatment  processes 
affect  the  ability  to  transport  waste 
between  unit  operations.  Difficulties 
also  exist  in  separating  radioactive 
species  froiii  high  ionic  strength,  multi- 
component  aqueous  solutions  of  salts 
dominated  by  species  such  as  sodium 
nitrate,  nitrite,  carbonate,  and 
phosphate.  Separation  of  radionuclides 
and  hazardous  substances  from  solid 
(e.g.  calcined)  waste  streams  is  also  of 
interest. 

•  The  physical  state  of  the  wastes  in 
storage  tiuiks.  Some  tanks  contain 
distinct  layera  of  sludge,  salt  cake  and 
supernatant,  and  these  layers  may  also 
not  be  homogeneous.  There  is  evidence 
that  much  of  the  soUd  waste  exists  as 
colloidal  particles  that  may  remain 
suspended,  settle  out  of  solution,  or  gel 
and  solidify  with  changes  in  conditions. 
Fine  solids  or  colloidal  particulates  can 
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carry  a  large  fraction  of  contaminant  and 
can  interfile  with  subsequent 
processing.  Important  ui^own  factors 
which  inhibit  die  remediation  of  tank 
wastes  include  the  effects  of 
temperature,  pH,  particle  chemistry  and 
morphology  on  agglomeration, 
sedimentation,  viscosity,  partitioning, 
dissolution,  and  speciation. 

•  The  optimization  of  waste 
conversion  processes.  The  presence  of 
radionuclides  results  in  radiation- 
induced,  high-energy  chemical  reactions 
and  in  waste  heating,  which  can 
accelerate  chemical  reactions.  Some  of 
these  reactions  may  be  catalyzed  by 
extreme  pH  conditions  and  an  array  of 
active  surface  sites  on  the  solids 
suspended  in  the  waste.  These      : 
processes  lead  to  ccmsiderable 
variability  in  the  chemical  composition 
of  the  waste  and  therefore  to  difficiilties 
in  treatment  process  design.  Some 
wastes  or  processes  include  byproducts 
which  are  unacceptable  for  long-term 
storage  (e.g.  organics,  nitrates,  nitrites, 
ferrocyanides,  nitrogen  oxides, 
chlorinated  hydrocarbons)  and  which 
therefore  must  be  destroyed  or 
eliminated  from  the  system.  Treatment 
of  both  acidic  and  alkaline  (up  to 
several  molar  hydroxide]  aqueous 
solutions  is  required. 

Spent  Nuclear  Fuel.  The  Department 
is  the  custodian  of  several  thousand 
metric  tons  of  spent  nuqlear  reactor 
fuels  which  resulted  primarily  from 
weapons  fabrication  activities  during 
the  Cold  War,  but  also  include  fuel  from 
research  and  naval  reactors.  The  long- 
term  containment  performance  of  the 
fuel  under  storage  and  disposal 
conditions  is  imcertain.  Such 
uncertainties  affect  the  ability  to  Ucense 
disposal  methods. 

Specific  areas  of  emphasis  in 
technology  needs  and  research 
challenges  related  to  spent  nuclear  fuel 
problems  include,  but  are  not  limited  to: 

•  Mechanisms  which  may  adversely 
affect  the  performance  of  the  fuel 
package  during  storage  must  be 
identified.  Deleterious  effects  which  are 
incompletely  characterized  include: 
radiolytic  effects  of  the  radiation  field 
on  surrounding  materials;  corrosion, 
degradation,  and  radionuclide  release 
mechanisms  and  rates  for  the 
representative  fuel  matrices; 
mechanisms  which  may  lead  to 
accelerated  degradation  of  containers; 
dissolution  charact^stics  of  the 
matrices;  and  the  effects  of  microbes  on 
fuel  packages.  Some  fuel  storage  pools 
have  water  clarity  problems  during  fuel 
movement  which  affect  safe  operations. 

•  A  technical  basis  is  required  for 
other  steps  in  the  spent  fuel  program, 
including:  mechanisms  of  pyrophoricity 


and  combustion  parameters  for  varicHis 
fuel  types;  gas  generation  during 
processing;  determination  of  moisture 

content  of  fuel  tind  imnrimnm 

acceptable  amoimt  of  moisture; 
degradation  mechanisms  and  Idnetics  of 
spent  fuel  in  a  dry  storage  environment 
over  a  period  of  several  decades;  fissile 
«nd  radioisotopic  content  of  some  spent 
fuel  types;  segregation  behavior  of 
elements;  control  of  criticality  in  the 
very  long  term;  and  synergistic  efiiects. 
Methods  to  remove  moisture  without 
damage  to  the  structure  of  fuel  elements 
are  required. 

•  Some  spent  fuel  types  require 
additional  diaracterization,  such  as 
fission  and/or  gamma  ray 
nondestructive  assay  or  evaluation, 
before  disposal  activities  can  be 
commenced.  Current  characterization 
methods  are  either  extremely  expensive 
or  may  not  yield  the  necessary 
information  for  performance  criteria  for 
safe  interim  storage,  transportation,  and 
repository  deposition,  lliermodynamic 
and  kinetic  properties  of  miscellaneous 
spent  fuel  types,  such  as  mixed  oxide 
fuels,  are  not  known  to  the  level  of 
detail  needed  to  include  them  in  a 
general  purpose  treatment  process. 
Online  measurement  of  fissile  content 
and  nuclear  poisons  during  stabilization 
must  be  developed. 

Fissile  Matenals.  The  Office  of 
Environmental  Management  is  the 
custodian  of  large  quantities  of  fissile 
materials  which  were  left  in  the 
maniifacturing  and  processing  facilities 
after  the  United  States  halted  its  nuclear 
weapons  production  activities.  These 
materials  include  plutonium  solutions, 
plutonium  metals  and  oxides, 
plutcmium  residues  and  compoimds, 
highly  enriched  uraniimi,  and  nuclides 
of  other  actinides. 

Specific  areas  of  emphasis  in 
technology  needs  and  research 
challenges  related  to  fissile  material 
problems  include,  but  are  not  limited  to: 

•  Gaps  exist  in  the  information  base 
needed  for  choosing  among  the  alternate 
processes  to  be  used  in  safe  conversion 
of  various  types  of  fissile  materials  to 
optimal  forms  for  safe  interim  storage, 
long  term  storage,  and  ultimate 
disposition.  Necessary  information 
includes  accurate  determination  of 
thermodynamic  redox  potentials  and 
heterogeneous  electron  transfer  kinetics 
of  selected  actinides  and  actinide 
complexes;  characterization  of 
plutonium  compound  solubility  in 
aqueous  phosphate  and  sulfate  media; 
actinide  chemical  thermodynamics  and 
kinetics;  behavior  of  mixed  oxidation 
states  of  plutoniimi-containing 
materials;  plutonium  diffusion  and 
corrosion  behavior;  the  application  of 


add  solution  separation  processes  to 
neutralized  and  alkaline  residues  and 
wastes;  the  nature  and  effect  of  actinide 
interactions  with  organometallics. 
surfaces,  and  organic  residues;  and  the 
perfcHmance  of  various  analytical 
methods,  including  x-ray  tomography, 
digital  radiography,  acoustic  resonance 
spectroscopy,  and  actinide  self- 
fluorescence. 

Mixed  hazardous  and  radioactive 
low-level  waste.  The  tram  "mixed 
waste"  refers  to  waste  containing  both 
radioactive  and  hazardous  materials. 
There  is  currentiy  estimated  to  be  about 
167,000  cubic  meters  of  mixed  waste  in 
storage  awaiting  treatment  and  disposal. 
Hwre  are  over  1  ,-400  different  mixed 
waste  streams  in  inventory,  located  at 
38  separate  sites  in  19  stat^.  This 
inventory  will  be  increased  with  newly 
generated  mixed  waste  resulting  from 
DOE's  ongoing  activities  in 
environmental  restoration,  facility 
decontamination,  and  transition 
processes.  Existing  treatment  and 
disposal  capacities  are  presentiy  too    - 
limited  to  allow  the  treatment  and 
disposal  of  this  inventory  of  mixed 
wastes.  Research  at  a  fundamental 
scientific  level  could  lead  to  innovative 
processes  or  technologies,  or  could 
provide  data  to  permit  the  advancement 
of  technologies  currentiy  under 
development. 

Specafic  areas  of  emphasis  in 
technology  needs  and  research 
challenges  related  to  mixed  waste 
problems  include,  but  are  not  limited  to: 

•  Characterization  technologies  for 
non-destructive  evaluation  of  drum  and 
box  contents  for  the  presence  of 
materials  defined  by  the  Resoiirce 
Conservation  and  Recovery  Act  as 
hazardous  in  the  waste,  and  for 
segregating  and  routing  incoming  waste 
streams  to  appropriate  treatment 
processes,  are  lacking.  Effluent 
monitoring  must  be  improved  to 
optimize  treatment  operations,  and  to 
ensiire  compUance  with  appUc^le 
environmental  requirmnents. 

•  Sorting  of  the  large  volimie  of 
wastes  is  impractical  without  improved 
nondestructive,  noninvasive 
measurement  techniques.  Long-term 
performance  of  advanced  waste  forms 
still  must  be  ascertained.  To  support 
equipment  design  and  permitting  of 
high-temperature  treatment  processes, 
more  information  is  needed  on  the 
thermodynamics,  transport  and 
generation  of  regulated  hazardous 
materials  and  radionuclides  in  these 
processes.  Real  time  monitors  for  heavy 
metals,  dioxins,  and  volatile  organic 
compoimds  are  also  not  available. 
Alternatively,  nonthermal  treatment 
processes  could  be  used,  but  major 
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technical  issues  remain  unresolved. 
Methods  for  direct  removal  of 
radioactive  material  are  edso  of  interest. 

•  Monitoring  for  the  presence  of 
mercury  and  other  toxic  metals  in 
wastes,  and  removal  .of  mercxiry  from 
vvastes,  are  high  priorities  but  large- 
scale  techniques  are  not  yet  available. 
Relative  to  mercury  containing  wastes, 
methods  are  required  for  the 
stabilization  of  m«cury  and  for  the 
amalgamation  of  bulk,  non-recyclable 
mercury  to  meet  Universal  Treatment 
Standards  and  leachability  testing 
standards.  Improvements  are  required  in 
techniques  for  identifying  al]^- 
emitting  radionuclides. 

•  Removal  of  radioactive  components 
from  waste  in  solid  forms.  These  wastes 
include  sludges  from  defense 
reprocessing  activities,  metals  and' 
concrete  from  decontamination  and 
decommissioning  activities,  and 
calcined  wastes.  Highly  radioactive 
sludges  are  typically  metal  oxides  with 
large  amounts  oi  potentially  soluble 
materials  such  as  sodium  or  aluminum. 
A  method  for  direct  removal  of  the 
imall  radioactive  fraction  of  these 
materials  woidd  greatly  :teduce  disposal 
costs,  but  such  methods  are  lacking. 

IVoste  Disposal  Forms.  Safe  disposal 
of  radioactive  wastes  requires  that  a 
wide  range  of  potential  waste  streams  be 
converted  into  insoluble  materials  for 
long  term  storage.  Some  radioactive 
material-containing  forms  have  been 
successfully  developed  and  are  being 
produced;  however,  the  forms  must  be 
developed  and  optimized  for  each 
material  to  be  stored,  including  high- 
level  wastes,  low-level  wastes,  mixed 
wrastes.  and  fissile  materials. 

Specific  examples  of  technology 
needs  and  research  challenges  relating 
to  waste  forms  include,  but  are  not 
limited  to: 

•  Borosilicate  glass  is  a  waste  form 
vi^ch  is  currently  used  for  the  storage 
of  some  high  level  waste  and  is 
considered  a  candidate  for  disposal  of 
other  high  and  low  level  wastes.  It  is 
unclear  whether  all  waste  types  can  be 
dissolved  in  borosilicate  glass.  Many 
common  waste  components,  such  as 
phosphates,  sulfates,  and  chromates.  are 
thought  to  have  low  solubilities.  Some 
extractant  materials,  such  as  crystalline 
silicotitanate,  may  have  limited 
solubilities  as  well. 

•  A  better  imderstanding  of  waste 
form  leaching  performance  is  required, 
including  the  hydrodynamics  of  fluids 
in  cracked  media,  transport  phenomena 
and  phase  separation  at  surfaces,  and 
radiation-enhanced  dissolution  at 
interfaces.  Validated  chemical  and 
thermodynamic  models  are  required  to 
predict  leeching  and  gas  bubble 


formation.  The  structure  and  bonding  of 
waste  components  in  waste  forms,  as 
well  as  the  effect  of  the  waste  and  the 
radiation  field  on  stability,  solubility, 
dur^ility,  and  processing  of  the  host, 
.must  be  elucidated. 

•  Waste  forms  for  mixed  waste  which 
have  higher  waste  loading,  improved 
stability  and  chemical  durability  than 
current  forms  are  required  to  reduce 
disposal  costs  and  facilitate  waste 
acceptance.  Evaluation  of  the  long-term 
performance  is  required  to  ensure  that 
disposal  satisfies  stakeholder  concerns 
and  regulatory  requirements. 

•  Vitrification  of  certain  plutonium- 
contaminated  waste  materials  may  be 
preferred  to  cementation  due  to  the 
lower  volume  of  the  final  waste  form. 
Vitrification  has  not  been  as  highly 
developed  tot  actinide  residues  or 
wastes  as  for  fission  product  wastes.  For 
other  actinide  wastes,  mineral  waste 
forms  may  be  preferred;  however,  an 
enhanced  technical  basis  for  alternate 
waste  forms  for  stabilizing  plutoniimi  is 
needed  before  mineral  compositions  can 
be  used  as  intermediate-  and  long-term 
storage  materials. 

Risk,  Quantitative  Methodologies, 
Human  and  Environmental  Health 
Analyses.  There  is  much  scientific 
uncertainty  about  the  levels  of  risk  to 
himian  health  at  the  end  stages  of  the 
DOE  clean-up  effort.  Research  ..-^.^ 
challenges  in  the  area  of  risk,    "      '  . 
quantitative,  and  health  analyses       ^^^ 
include,  but  are  not  limited  to: 

•  Accurate  risk  analyses  require 
thorough  knowledge  of  contaminant 
characteristics,  basic  ecological 
processes  and  principles,  rates  at  which 
contaminants  move  through  ecosystems, 
and  health  and  ecological  effects.  In 
particular,  better  knowledge  of 
radionuclide  and  toxic  chemical 
transport  dynamics  and  the  potential 
effects  of  long-term  exposure  to  low 
leveb  of  radionuclides,  in  combination 
with  other  contaminants,  is  essential. 
— ^There  is  a  need  for  health  and 

environmental  research  to  support 
adoption  of  performance  standards 
that  present  quantifiable  criteria  for 
the  levels  to  which  high  level  waste 
tanks  must  be  cleaned  prior  to 
closure. 

•  Research  is  required  to  improve 
understanding  of  threatened  and        ' 
damaged  ecosystems  and  processes  to 
restore  the  vid)ility  and  quality  of  these 
ecosystems. 

Details  of  the  programs  of  the  Office 
of  Environmental  Management  and  the 
technologies  currenUy  imder 
development  or  in  use  by 
Environmental  Management  Program 
can  be  found  on  the  World  Wide  Web 


at  http://www.em.doe.gov  and  at  the 
extensive  links  contained  therein.  These 
programs  and  technologies  should  be 
used  to  obtain  a  better  understanding  of 
the  missions  and  challenges  in 
environmental  management  in  DOE 
when  considering  areas  of  research  to  be 
proposed. 
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Issued  in  Washington,  DC  cm  Daoember  2, 
1996. 

John  Rodney  daric. 
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Federal  Energy  Regulatory 
Commleaion 

[Dodtet  No.  CP97-1 16-0001 

Cdumbia  Qaa  Transtnlaaion 
Corporatton;  Notloe  of  AppHcallon  To 
AtMTKion  Servtca 

Decranber  2, 1996. 

Take  notice  that  on  November  22. 
1996.  Columbia  Gas  Transmission 
Corporation  (Applicant),  1700 
MacCorkle  Avenue,  S.E..  Qiarleston. 
West  Virginia  25314-1599  filed  in 
Docket  No.  CP97-1 16-000  xmder 
Section  7(b)  of  the  Natural  Gas  Act  to 
abandon  its  interest  in  the  Boldman 
Extraction  Plant  to  MarkWest 
Hydrocarbon,  Inc.  (Mark  West),  and  to 
sell  its  Cobb  Extraction  Plant  to 
MarkWest 

This  application  is  filed  contingent 
upon  approval  of  a  proposed  setdement 
of  Applicant's  Section  4  rate  proceeding 
in  Docket  No.  RP95-408-000.  In 
accordance  with  the  proposed 
setdement.  Applicant  proposes  to 


cancel  its  lease  of  the  Boldman 
Extraction  Plant  in  Pike  County. 
Kentucky  (^lich  is  owned  by 
MarkWest)  and  abandon  the  products 
extraction  service  performed  there  to 
MarkWest.  Applicant  also  proposes  to 
sell  the  Cobb  Extraction  Plant  to 
MarkWest  in  Kanawha  County,  West 
Virginia,  at  net  book  value  and  abandon 
the  services  performed  there  to 
MarkWest. 

Any  person  desiring  to  be  heard  ot 
make  any  protest  with  reference  to  said 
application  should  on  or  before 
December  23, 1996,  file  with  the  Federal 
Enorgy  Regulatory  Commission,  888 
First  Street,  N.E^  Washington  D.C. 
20426,  a  motion  to  intervene  or  a  protest 
in  accordance  with  the  requirements  of 
the  Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.214  or  385.211) 
and  die  regulations  tmder  the  Natural 
Gas  Act  (1  8  CFR  157.10).  All  protests 
filed  with  the  Commission  wiU  be 
considered  by  it  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  the  protestants  parties 
to  the  proceeding.  Any  person  wishing 
to  become  a  party  to  a  proceeding  or  to 
participate  as  a  party  in  any  hearing 
therein  must  file  a  motion  to  intervene 
in  accordance  with  the  Commission's 
Rides. 

Take  further  notice  that  pursuant  to 
the  authority  contained  in  and  subject  to 
the  jurisdiction  conferred  upon  the 
Federal  Energy  Regulatory  Commission 
by  Sections  7  and  15  of  the  Natural  Gas 
Act  and  the  Commission's  Rules  of 
Practice  and  Procedure,  a  hearing  will 
be  held  without  further  notice  before  the 
Commission  or  its  designee  on  this 
application  if  no  motion  to  intervene  is 
filed  within  the  time  required,  or  if  the 
Commission  on  its  own  review  of  the 
matter  finds  that  pomission  and 
approval  of  the  proposed  abandonment 
are  required  by  the  public  cmvenlaioe 
and  necessity.  If  a  motion  for  leave  to 
intervene  is  timely  filed,  or  if  the 
Commission  on  its  own  motion  believes 
that  a  formal  hearing  is  required,  further 
notice  of  such  hearing  will  be  duly 
given. 

Under  the  procedure  herein  provided 
for.  uidess  otherwise  advised,  it  will  be 
unnecessary  for  Applicant  to  appear  or 
be  represented  at  the  hearing. 
LoisCCasbdl, 
Secretary.  \ 

[FR  Doc.  96-31023  raed  12-S^S6;  8:45  am) 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-6690-7] 

Agency  Information  Collection 
ActivHfes:  Sutmission  for  0MB 
Review;  Comment  Request;  Boilers 
and  Industrial  Furnaces 

agency:  Environmental  Protection 
Agency  (EPA). 
action:  Notice. 


_i±- 


8UMMARY:  In  compliance  with  the 
Paperwork  Reduction  Act  (44  U.S.C 
3501  et  ieq.),  this  notice  announces  that 
the  following  Information  Collectioii. 
Request  (ICR)  has  been  forwarded  to  the 
Office  of  Management  and  Budget 
(OMB)  for  review  and  approval: 
Information  Requirements  for  Boilers 
and  Industrial  Furnaces,  (OMB  Control 
Number:  2050-0073),  expiring  January 
30. 1997.  The  ICR  describes  the  nature 
of  the  information  collection  and  its 
expected  burden  and  cost;  where 
appropriate,  it  includes  the  actual  data 
collection  instrument. 
DATES:  Comments  must  be  submitted  on 
or  before  January  6.  1997. 
FOR  FURTHER  INFORMATION  OR  A  COPY 
CALL:  Sandy  Farmer  at  EPA,  (202)  260- 
2740,  and  refer  to  EPA  ICR  No.  1361.06. 
SUPPLEMENTARY  INFORMATKM: 

Title:  Information  Requirements  For 
Boilers  and  Industrial  Furnaces:  General 
Hazardous  Waste  Facility  Standards, 
Specific  Unit  Requirements,  and  Part  B 
Permit  Application  and  Modification 
Requirements,  (OMB  Control  No.  2050- 
0073;  EPA  ICR  No.  1361.06)  expiring 
January  30. 1997.  This  is  a  request  for 
extension  of  a  currently  approved 
collection. 

AlMduct:  On  Febriiary  21, 1991  and 
August  25, 1992,  EPA  eacpanded 
controls  on  hazardous  waste 
cbmbustion  to  regulate  air  emissions 
from  the  burning  of  hazardous  waste  in 
boilers  and  indiistrial  furnaces  (BIFs), 
which  were  previously  unregulated.  40 
CFR  Part  266.  Subpart  H  established 
standards  for  the  burning  of  hazardous 
waste  in  BIFs  under  the  authority  of  the 
Resource  Conservation  and  Recovery 
Act  (RCRA).  40  CFR  270.22  established 
Part  B  application  information 
requirements  for  BIFs  Iniming 
hazardous  waste,  and  §  270.66 
estabUshed  permit  requirements  for 
BIFs.  Owners  and  operators  of  BIF 
facilities  must  comply  with  these 
regulations  in  addition  to  other 
regulations  applicable  to  all  hazardous 
waste  facilities. 

EPA  requires  this  mandatory 
information  collection  to  demcmstrate 
that  {EKnlities  meet  necessary  regulatory 


requirements  and  to  ensure  that  the 
environment  is  adeqtlately  protected. 
Regulations  covering  BIFs  and  general 
hazardous  waste  facilities  are 
promulgated  imder  authority  of  I^^RA 
sections  1006,  2002.  3001  through  3007. 
3010.  and  7004,  as  amended.  An  agency 
may  not  conduct  or  sponsor,  and  a 
person  is  not  required  to  respond  to,  a 
collection  of  information  unless  it 
displays  a  currently  valid  OMB  control 
number.  The  OMB  control  numbers  for  _ 
EPA's  regulations  are  listed  in  40  CFR 
Part  9  and  48  CFR  Chapter  15.  The 
Federal  Register  Notice  required  under 
5  CFR  1320.8(d),  soliciting  comments  on 
this  collection  of  information  was 
published  on  July  29, 1996  (61  FR 
39448);  two  comments  were  received. 
Because  of  the  small  number  of 
comments  received,  EPA  consulted  with 
industry  on  the  hourly  burden  estimates 
made  in  this  ICR.  These  consultation 
responses  were  incorporated  into  the 
ICR.  A  response  to  the  comments  and  a 
summary  of  the  industry  consultations 
are  included  in  the  docket  (see  docket 
number  F-96-FBIP-FFFFF). 

Burden  Statement:  The  average 
reporting  and  recordkeeping  burdens  for 
facilities  with  new  BIF  units  are 
approximately  2,303  hours  and  2,408 
hours  per  year,  respectively.  The 
average  reporting  and  recordkeeping 
burdens  for  facilities  with  newly 
permitted  BIF  units  are  approximately 
2,041  hours  and  2,402  hours  per  year, 
respectively.  The  average  reporting  and 
recordkeeping  burdens  for  facilities 
with  existing  permitted  BIF  units  are 
approximately  472  hours  and  2,374 
hours  per  year,  respectively.  The 
average  reporting  and  recordkeeping 
burdens  for  facilities  with  existing 
interim  status  BIF  units  are 
approximately  615  hours  and  2,458 
hoiu^  per  year,  respectively.  Burden 
means  the  total  time,  effort;  or  financial 
resources  expended  by  persons  to 
generate,  maintain,  retain,  or  disclose  or 
provide  information  to  or  for  a  Federal 
agency.  This  includes  the  time  needed 
to  review  instructions;  develop,  acquire, 
install,  and  utilize  technology  and 
systems  for  the  purposes  of  collecting, 
validating,  and  verifying  information, 
processing  and  maintaining 
information,  and  disclosing  and 
providing  information;  adjust  the 
existing  ways  to  comply  with  any 
previously  applicable  instructions  and 
requirements;  train  personnel  to  be  able 
to  respond  to  a  collection  of 
information;  search  data  sources; 
complete  and  review  the  collection  of 
information;  and  transmit  or  otherwise 
disclose  the  information. 

Respondents/Affected  Entities:  boilers 
and  industrial  furnaces. 


Estimated  Nianber  of  Respondents: 
117. 

Frequency  of  Response:  on  occasion, 
depending  on  requirement. 

Estimated  Total  Annual  Hour  Burden: 
145,759  hours. 

Estimated  Total  Annualized  Cost 
Burden:  $50,241,119. 

Send  comments  on  the  Agency's  need 
for  this  information,  the  accuracy  of  the 
provided  burden  estimates,  and  any 
suggested  methods  for  minimizing 
respondent  burden,  including  through 
the  use  of  automated  collection 
techniques  to  the  following  addresses. 
Please  refer  to  EPA  ICR  No.  1361.06  and 
OMB  Control  No.  2050-0073  in  any 
correspondence.' 
Ms.  Sandy  Farmer,  U.S.  Environmental 

Protection  Agency,  OPPE  Regulatory 

Information  Division  (2137),  401  M 

Stiwt,  SW,  Washington,  DC  20460  . 
and 
Office  of  Information  and  Regulatory 

Affairs.  Office  of  Management  and 

Budget.  Attention:  Desk  Officer  for 

EPA.  725  17th  Street.  NW. 

Washington.  DC  20503. 

Dated:  November  25, 1996. 
Jotaph  Retzer, 

Director,  Regulatory  Information  Division. 
[FR  Doc.  96-31123  Filed  12-5-96;  8:45  am) 


[FRL-6660-«] 

Agency  Information  Collection 
Activities  Under  OMB  Review; 
Standards  of  Performance  for  New 
Stationary  Sources  (NSPS)  Secondary 
Lead  Smelters  (40  CFR  Part  60, 
Subpart  L)  Reporting  and 
Recordiieeping 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Notice. 

SUMMARY:  In  compliance  with  the 
Paperwork  Reduction  Act  (44  U.S.C 
3507  (a)(1)(D)),  this  notice  announces 
that  the  Information  Collection  Request 
(ICR)  for  the  New  Source  Performance 
Standards  for  Secondary  Lead  Smelters 
(40  CFR  Fart  60,  Subpart  L)  described 
below  has  been  forwarded  to  the  Office 
of  Management  and  Budget  (OMB)  for  ' 
review  and  comment.  The  ICR  describes 
the  nature  of  the  information  collection 
and  its  expected  burden  and  cost;  where 
appropriate,  it  includes  the  actu^  data 
collection  instrument. 
DATES:  Comments  must  be  submitted  on 
or  before  January  6, 1997. 
FOR  FURTHER  MF0RMAT10N  OR  A  COPY 
CALL:  Sandy  Farmer  at  EPA,  (202)  260- 
2740,  and  refer  to  EPA  ICR  No.  1128.05. 


•V:* 

/' 
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SUPPLEMENTARY  IHFORKUTION: 

Title:  New  Sotrrce  Performance        '  - 
Standards  for  Secondary  Lead  Smelters 
(40  CFR  Part  60,  Subpart  L),  Reporting 
and  Recordkeeping  Requirements  C^ffi 
Control  No:  2060-0080,  EPA  ICR  No: 
1128.05. 

This  information  collection  is  a 
reinstatement,  without  change,  of  a 
previously  approved  collection  for 
which  approval  has  expired. 

Abstract;  New  Source  Performance 
Standards  for  Secondary  Lead  Smelters 
were  developed  to  ensure  that  air 
emissions  from  these  facilities  do  not 
cause  amlnent  concentrations  of  lead 
and  non-lead  particulate  matter  to 
exceed  levels  that  may  reasonably  be 
anticipated  to  endanger  public  health 
and  the  environment.  Owners  or 
operators  of  secondary  lead  smelters 
subject  to  NSPS  must  notify  EPA  of 
construction,  reconstruction, 
modification,  anticipated  and  actual 
startup  dates,  and  results  of 
performance  tests.  These  facilities  must 
also  maintain  records  of  performance 
test  results,  startups,  shutdowns,  and 
malfunctions.  In  order  to  ensure 
compliance  with  the  standards, 
adequate  recordkeeping  and  reporting  is 
necessary.  This  information  enables  &e 
Agency  to:  (1)  Identify  the  sources 
subject  to  the  standard;  (2)  ensure  initial 
compliance  with  emission  limits;  and 
(3)  verify  continuous  compliance  with 
the  standard.  Responses  are  mandatory 
under  40  CFR  Part  60.  An  agency  may 
not  conduct  or  sponsw,  and  a  person  is 
not  required  to  respond  to,  a  collection 
of  information  imless  it  displays  a 
currently  valid  OMB  control  number. 
The  Oh^  control  munbers  for  EPA's 
regulations  are  listed  in  40  CFR  Part  9 
and  48  CFR  Chapter  15.  The  Federal 
Register  Notice  required  under  5  CFR    - 
1320.8(d),  soliciting  comments  on  this 
collection  of  information  was  published 
on  June  11, 1996  [61  FR  29551]. 

Burden  Statement:  The  annual  public 
reporting  and  recordkeeping  burden  for 
this  collection  of  information  is 
estimated  to  average  1.5  hours  per 
response.  Burden  means  the  total  time, 
effort,  or  financial  resources  expended 
by  persons  to  generate,  maintain,  retain, 
or  disclose  or  provide  information  to  or 
for  a  Federal  agency.  This  includes  the 
time  needed  to  review  instructions; 
develop,  acquire,  install,  and  utilize 
technology  and  systems  for  the  purposes 
of  collecting,  validating,  and  verifying 
information,  processing  and 
maintaining  information,  and  disclosing 
and  providing  information:  adjust  the 
existing  ways  to  comply  with  any 
previously  applicable  instructions  and 
requirements;  train  persoimel  to  be  able 


to  respond  to  a  collection  of 
information;  search  data  sources; 
complete  and  review  the  collection  of 
information;  and  transmit  or  otherwise 
disclose  the  information. 

Respondents/Affected  Entities:  23. 

Estiiftated  Number  of  Responses:  23. 

Frequency  of  Response:  1/yr/ 
respondent. 

Estimated  Toted  Annual  Hour  Burden: 
35  hours. 

Estimated  Total  Annualized  Cost 
Burden:  $1,225. 

Send  comments  on  the  Agency's  need 
for  this  information,  the  accuracy  of  the 
provided  burden  estimates,  and  any 
suggested  methods  for  minimiTing 
respondent  burden,  including  through 
the  use  of  automated  collection 
techniques  to  the  following  addresses. 
Please  refer  to  E^A  ICR  No.  1128.05  and 
OMB  Control  No.  2060-0080  in  any 
correspondence. 
Ms.  Sandy  Farmer,  U.S.  Environmental 

Protection  Agency,  OPPE  Regxilatory 

Information  Division  (2137),  401  M 

Street,  SW,  Washington.  DC  20460 
and 

Office  of  Information  and  Regulatory 
Affairs,  Office  of  Management  and 
Budget,  Attention:  Desk  Officer  for 
EPA.  725  17th  Street,  NW, 
Washington,  DC  20503. 

Dated:  November  27, 1996. 
Joseph  Sfltnr, 

Director,  Regulatory  In  formation  Division. 
[FR  Doc.  96-31125  Filed  12-S-96;  8:45  am] 
MUMOOOOEi 


Investigator-lnitiatMi  Grants  on  Health 
Effects  of  Araanic 

AGENCY:  Environmental  Protecticm 
Agency  (EPA). 
ACTION:  Notice. 


SUMMARY:  The  purpose  of  this  notice  is 
to  solicit  public  comment  on  the  four 
research  topics  in  the  draft  Request  for 
Applications  (RFA)  on  the  health  effects 
of  low  levels  of  arsenic  in  drinking 
water.  EPA  staff  and  academic 
researchers  identified  these  arsenic 
research  topics  as  important  for 
reducing  the  uncertainty  regarding  the 
health  risks  of  ingested  arsenic  at  low 
levels.  The  Safia  Drinking  Water  Act 
Amendments  of  1996  directed  EPA  to 
develop  a  plan  for  study  to  support 
arsenic  rulemaking  that  would  reduce 
the  uncertainty  of  health  risks  of 
arsenic.  Congress  directed  EPA  to 
consult  with  Federal  Agencies  and 
interested  public  and  private  entities  in 
conducting  the  study  and  audiorized 


EPA  to  work  with  interested  parties  to 
carry  out  the  study  plan.  At  a  later  date, 
EPA  will  hold  a  public  raeeting(s)  aa 
the  arsenic  study  plan. 
DATES:  Comments  are  requested  on  the 
wording,  scope  of  the  topics,  and  the 
appropriateness  of  the  researdi  topics 
presented  in  this  draft  RFA.  Comments 
must  be  received  on  or  before  January  6, 
1997.  EPA  plans  to  issue  the  RFA  a 
month  after  the  close  of  the  comment 
period. 

ADDRESSES:  Comments  must  be 
submitted  to  Dr.  Sheila  Rosenthal  at 
EPA,  (8723),  401  M  Street.  SW., 
Washington.  DC  20460. 
FOR  FURTHER  MFORMATION  CONTACT:  For 
questions  or  comments  regarding  the 
solicitation  process,  contact  Dr.  Sheila 
Rosenthal,  telephone  number  (202)  260- 
7334,  EPA  (8723),  401  M  Street.  SW., 
Washington.  DC  20460,  electronic  mail 
address: 

rosenthal.sheilaOepamaiLepa.gov.  Fot 
questions  or  comments  regarding  the 
arsenic  research  topics,  contact  Ms. 
Irene  Dooley,  telephone  number  (202) 
260-9531,  EPA  (4607),  401  M  Street 
SW..  Washington.  DC  20460,  electronic 
mail  address: 

dooley.ireneOepamail.epa.gov. 
SUPPLEIOfTARY  INFORMATKM:  EPA's 
National  Center  for  Environmental 
Research  and  Quality  Assurance 
(NCERQA)  is  preparing  to  issue  a  joint 
solicitation  for  research  on  the  health 
effects  of  low  levels  of  arsenic  in 
drinking  water.  Funding  for  this  joint 
solicitation  will  be  provided  by  EPA, 
the  American  Water  Works  Association 
Research  Foundation  (AWWARF),  and 
the  Association  of  California  Water 
Agencies  (ACWA)  for  a  total  of 
approximately  $3  million.  Any  proposal 
submitted  will  be  considered  for  an  EPA 
grant  or  AWWARF  contract,  unless  the 
proposal  stipulates  otherwise.  EPA  will 
fund  approximately  $2  million  worth  of 
grants,  and  AWWARF/ACWA  will  fimd 
approximately  $1  million  worth  of 
contracts.  It  is  expected  diat  three  to  six 
applications,  each  with  a  project  period 
of  up  to  3  yeara,  mil  be  funded  under 
this  joint  solicitation. 

NCERQA  will  receive,  process,  and 
distribute  the  proposals  to  the  peer 
reviewers;  convene  the  peer  review 
sessions  in  conformance  with  existing 
EPA  and  AWWARF  guidelines;  and 
record  the  review  discussion  for  each 
proposal.  No  EPA  or  ACWA  or 
AWWARF  employees  will  serve  as  pe«- 
reviewers.  The  funding  parties  will 
discuss  their  respective  research 
agendas  for  the  sole  purpose  of  ensuring 
that  any  one  proposal  is  not  funded  by 
both  EPA  and  AWWARF.  The  funding 
parties  will  ensiue  aimual  review  of 
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pn^ects  being  funded  separately  by  the 
parties,  and  promote  dissemination  of 
results  ajad  communication  of  research 
findings  to  appropriate  regulatory 
bodies  and  other  stakeholders. 

The  description  of  the  request  few 
applications  is  as  follows: 

AS»NIC  HEALTH  EFFECTS  KESEARCH 
Backgroiuid 

Risk  management  policies  for  arsenic 
in  the  United  States  (U.S.)  have  changed 
with  increases  in  knowledge,  as 
evidenced  by  the  U.S.  Environmental 
Protection  Agency's  (EPA's)  divergent 
guidance  for  arsenic  under  the  Safe 
Drinking  Water  Act  and  the  Clean  Water 
Act.  EPA's  drinking  water  standard,  or 
iwayifniim  contaminant  level  (MCL),  of 
50  (ig/1  was  developed  by  the  Public 
Health  Service  in  the  mid- 1940s.  In 
1980.  EPA  established  a  human  health 
water  quahty  criterion  for  arsenic  at 
0.018  Mg/1  for  a  one  in  a  miUion  (10 ~^] 
cancer  risk  level  under  the  Clean  Water 
Act.  Researchers  have  since  developed  a 
substantial  amount  of  data  (toxicologic, 
epidemiologic,  and  some  mechanistic) 
about  the  potential  hiunan  health  effects 
of  arsenic  (As)  following  ingestion. 

The  existing  information  has  been 
used  to  develop  a  risk  assessment 
EPA's  1988  arsenic  risk  assessment 
(Special  Report  on  Ingested  Inorganic 
Arsenic:  Skin  Cancer;  Nutritional 
Essentiality  EPA/625/3-87/013)  has 
undergone  peer  review,  inside  and 
outside  the  Agdncy.  The  risk  assessment 
has  led  to  the  identification  of  several 
areas  of  uncertainty.  Given  the  high 
costs  associated  with  reducing  the  level 
of  arsenic  in  drinking  water  systems,  it 
has  been  decided  that  research  to  reduce 
the  uncertainty  in  the  risk  assessment  is 
warranted. 

The  EPA.  American  Water  Works 
Association  Research  Foundation 
(AWWARF),  and  Association  of 
California  Water  Agencies  (ACWA)  are 
jointly  requesting  grant  and  contract 
applications  for  research  on  human 
health  effects  associated  with  low  level 
arsenic  exposure  via  ingestion. 

While  there  are  several  possible 
approaches  to  improving  our 
imderstanding  of  the  molecular  basis  of 
the  carcinogenicity  of  arsenic, 
additional  data  on  the  baseline 
exposure,  metaboUsm  of  arsenic,  and 
role  of  arsenic  in  carcinogenesis  are 
critical  research  priorities.  Expos\ire 
data  on  arsenic  from  dietary  sources 
other  than  drinking  water  would  help 
determine  the  relative  significance  of 
arsenic  from  drinking  water.  This  would 
be  important  information  in  future  risk 
assessments  for  arsenic  in  drinking 
water  and  provide  much  needed 


exposure  information  for  future 
epidemiological  studies.  Furthermore, 
outgoing  epidemiological  feasibility 
studies  being  funded  by  EPA  and 
AWWARF  plus  several  studies  in 
Mexico,  South  America,  and  Asia 
should  provide  needed  health  effects 
data  and  improve  future 
epidemiological  study  designs.  This  is 
the  reason  epidemiological  studies  are 
not  requested  as  a  part  of  this  RFA. 
Understanding  the^mechanism  of 
arsenic  carcinogenesis  and  the 
variabitity  in  arsenic  metabolism  may 
ultimately  be  used  to  determine  the      v 
shape  and  slope  of  dose  response 
curves,  including  possible  threshold 
effects,  and  reduce  the  uncertainty  in 
these  curves.  Research  proposals  in  the 
following  fouj  topic  areas  are  invited. 
Proposals  may  address  ohe  or  more  than 
one  topic  area. 

1.  Contribution  of  Arsenic  From  Dietary 
Sources 

In  order  to  understand  the  possible 
health  impacts  of  exposure  to  arsenic 
from  drinking  water  ingestion,  it  is 
essential  to  know  the  relative 
contributicms  from  different  media. 
Since  air  exposures  typically  are  low, 
the  amount  and  variability  of  exposures 
from  food  and  beverages  need  to  be 
quantified  far  various  populations, 
taking  into  account  demographic 
variabiUties.  This  could  be  done  by 
using  market-basket  surveys  for  U.S. 
populations,  as  well  as  analyses  of 
dietary  intakes  for  specific  individuals. 
In  conducting  these  studies  it  is  also 
essential  to  address  availability  of 
arsenic  absorption  from  ingested  foods, 
as  well  as  arsenic  sp>eciation  (chemical 
form  and  oxidation  state).  Infcirmation 
on  specific  food  sources  should  be 
determined  in  addition  to  total  dietary 
contributions. 

2.  Determinants  of  Variability  in  Arsenic 
MeU^xdism 

Given  the  critical  role  of  methylatfon 
in  the  disposition  of  arsenic,  further 
characterization  of  the  enzymatic  basis 
of  arsenic  methylation  is  required.  To 
date,  human  arsenic  methyltransferase 
has  not  been  isolated,  but  transferases 
are  generally  polymorphic. 
Understanding  the  factors  afiiecting 
human  sensitivity  would  improve  the 
arsenic  risk  assessment.  The  objective  of 
this  section  is  to  evaluate  variations  in 
arsenic  metabolism  as  reflected  in 
variations  in  urinary  metabolites  or 
other  biomarkers  of  exposure  as 
associated  with  the  exposure  level, 
nutritional  status,  genetic  factors,  and 
other  variables.  Included  in  this  area  are 
studies  to  improve  mass  balance  data  on 
typical  himian  metabolism  of  arsenic  at 


various  doses  and  chemical  forms. 
There  is  a  need  for  the  development  and 
refinement  of  assay  procedures  to 
characterize  arsenic  methyltransferases 
in  human  tissues.  In  addition,  these 
studies  would  compare  biomarkers  of 
arsenic  metabolism  in  individuals 
exposed  to  varying  levels  of  arsenic 
with  differences  that  include,  but  are 
not  limited  to,  nutritional  status,  age, 
sex,  and  genetic  variations. 

3.  Developmeat  of  Animal  Models  for 
Determining  Mechanisms  for  Arsenic 
Carcinogenesis 

Currently,  EPA's  cancer  risk 
assessment  is  based  on  a  low-dose 
linearity  and  multistage  extrapolaticm 
model,  because  there  is  not  enough 
information  on  the  mechanism  of 
arsenic  to  do  otherwise.  In  ordbr  to 
understand  how  arsenic  causes  cancer, 
it  is  first  necessary  to  have  a  model 
system  in  laboratory  animals.  This 
model  system  can  then  be  dissected  to 
determine  the  molecular  mechanism  of 
the  carcinogenesis.  Understanding  of 
the  mechanism  can  often  be  used  to 
identify  biomarkers  that  would  be 
useful  for  developing  dose-response 
relationships,  including  possible 
threshold  effects,  and  for  detecting 
human  populations  sensitive  to  arsenic. 

4.  Biologically  Based  Quantitative 
Models 

Quantitative  models  are  key  to 
extrapolation  issues.  They  are  critical 
not  only  to  the  description  of 
experimental  results  but  also  in  the 
generation  of  additional  research. 
Physiologically  based  pharmacokinetic 
(PBPK)  models,  which  incorporate 
measurable  physiological  and 
biochemical  parameters,  can  be  used  to 
describe  the  bioavailability,  uptake, 
tissue  distribution,  metabolism,  and 
excretion  of  a  chemical.  By  varying  the 
biological  parametere,  one  can  predict 
across  routes,  exposiire  scenarios,  high- 
to-low  doses,  and  even  species.  The 
relationships  among  readily  measured 
endpoints  (e.g.,  blood  levels,  urinary 
metabolites,  etc)  can  be  described. 
PBPK  models  can  be  linked  to  response 
models  to  predict  how  a  specific  tissue 
concentration  can  result  in  biological 
effect. 

A  major  question  in  arsenic  health 
effects  is  the  relationship  among 
exposure,  dose,  and  response.  PBPK 
models  should  be  developed  using 
either  animal  or  hiunan  data  and 
^propriately  vaUdated.  Exposure  via 
one  route  should  be  modeled  and 
validated  for  another  route.  The  ability 
to  back-predict  exposure,  as  well  as 
tissue  concentration,  from  readily 
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measured  siurogates  should  be 
investigated. 

Funding 

Pxinding  for  this  joint  solidtatioa  is 
provided  by  the  U.S.  EPA.  AWWARF. 
and  ACW  A  for  a  total  of  approximately 
S3  milUon.  Any  proposal  submitted  will 
be  considered  for  an  EPA  grant  or 
AWWARF  contract,  unless  the  proposal 
stipulates  otherwise.  EPA  will  fund 
approximately  SZ  miUion  worth  of 
grants,  and  AWWARF/ ACWA  will  fund 
approximately  $1  million  worth  o( 
contracts.  It  is  expected  that  three  to  six 
applications,  each  with  a  project  period 
of  up  to  3  years,  will  be  fimded  under 
this  joint  solicitation. 

EUgibilitjr 

Academic  and  not-for-profit 
institutions  located  in  the  U.S.  and  state 
or  local  governments  are  eligible  imder 
all  existing  EPA  authcxizations.  Profit- 
making  finns  are  not  eUgible  to  receive 
assistance  from  EPA  under  this 
program,  but  are  eUgible  to  receive 
funding  from  AWWARF.  Researchers  in 
federal  agencies  other  than  EPA  may 
submit  applications,  but  federal 
employees  may  not  request  salary 
reimbursement.  Federal  employees  may 
cooperate  or  collaborate  with  other 
eligible  applicants  within  the  limits 
imposed  by  applicable  legislation  and 
regulations. 

Researchers  who  are  late  in  any 
ongoing  AWWARF  sponsored  studies 
without  an  approved  no  cost  extension 
will  not  be  eligible  for  funding  by 
AWWARF;  however,  they  may  be 
eligible  for  funding  by  EPA.  Potential 
applicants  who  are  uncertain  of  their 
eligibility  for  an  AWWARF  c(mtract 
should  contact  their  AWWARF  project 
manager. 

AWWARF  and  EPA  have  a  policy  of 
non-discrimination  and  abide  by  aU 
laws,  rules,  and  executive  orders 
governing  equal  employment 
opportunity.  All  entities  receiving 
funding  imder  this  soUcitation  will  be 
required  to  agree  not  to  discriminate  on 
the  basis  of  age,  sex,  race,  religion, 
color,  national  origin,  handicap  or 
veteran  status.  AWWARF  expects  its 
contractors  to  be  equal  opportunity 
employers  who  accept  the  goal  of 
having  a  workforce  that  generally 
reflects  the  minority  composition  of  the 
community  in  whidi  it  is  located.  It  is 
the  policy  of  AWWARF  to  encourage 
proposals  from  qualified  minority 
owned  or  directed  institutions. 

Funding  Mechanism 

The  funding  mechanism  for  aU 
awards  issued  under  this  soUcitation 
will  consist  of  grants  from  EPA  and 


contracts  from  AWWARF  and  depends 
on  the  availability  of  funds.  In 
accordance  with  Public  Law  95-224,  the 
primary  purpose  of  a  grant  is  to. 
accomplish  a  public  purpose  of  support 
or  stimulatioo  autborizBd  by  Federal 
statute  rather  than  acquisition  for  the 
direct  benefit  of  the  Agency.  In  issiiing 
a  grant  agreement,  EPA  anticip>ates  that 
there  will  be  no  substantial  EPA 
involvement  in  the  design, 
implementation,  or  conduct  of  the 
rewarch  funded  by  the  grant.  However, 
EPA  will  monitor  research  progress, 
based  in  part  on  annual  reports 
provided  by  awardees.  ACWA  and 
AWWARF  will  receive  the  annual 
progress  reports  for  the  EPA  grants. 

The  mission  of  AWWARF  is  to 
"advance  the  science  of  water  to 
improve  the  quality  of  life."  Contracts 
with  AWWARF  are  managed  by  an 
assigned  AWWARF  project  manager  and 
a  volimteer  Project  Advisory  Coinmittee 
(PAC).  PACs  are  organized  by 
AWWARF  for  each  funded  project  to 
provide  gmdance,  review  all  reports  and 
significant  materials,  and  generally 
monitor  project  performance  on  behalf 
of  AWWARF  and  the  water  utility 
industry.  EPA  will  appoint  a  member  to 
each  AWWARF  project  advisory 
committee  funded  from  this  joint 
solicitation.  Periodic  reports  for 
AWWARF  are  Tequired  every  fom- 
months.  In  addition,  a  final  report  and 
intellectual  property  rights  as  outlined 
in  the  "Standard  AWWARF  Funding 
Agreement"  are  required  under  all 
AWWARF  contracts.  The  "Standard 
AWWARF  Funding  Agreement"  is 
available  on  tba  AWWARF  home  page 
at  http://www.awwarf.com.  For  g«ieral 
information  regarding  the  "Standard 
AWWARF  Funding  Agreement," 
contact  Kathy  Gerretson  at  303-347- 
6118  or  by  E-mail  at 
kgarretsondawwarlcom. 

The  final  RFA  will  also  include 
instructions  to  potential  applicants  on 
the  si>ecific  format  to  be  used  for 
applications.  These  instructions  will  be 
similar  to  such  instructions  foimd  in 
other  EPA/ORD  solicitations  which  may 
be  reviewed  on  the  Intemet  at  http:// 
www.epa.gov/ncerqa. 

Dated:  November  27, 1996. 

Approved  for  pubUcatioD: 

Joeeph  K.  Alexander. 

Acting  Assistant  Administratm  for  Research 
and  Development 

(PR  Doc.  96-31058  Filed  12-OS-96;  8:45  am] 

■LUNO  COK  ( 


[ER-FRL-647»-q 

Environmental  Impact  Statements  and 
Regulations:  Availability  of  EPA 
Comments 

Availability  of  EPA  comments 
prepared  November  11, 1996  Through 
November  15, 1996  pursuant  to  the 
Environmental  Review  Process  (ERP), 
under  Section  309  of  the  Clean  Air  Act 
and  Section  102(2)(c)  of  the  National 
Environmental  Policy  Act  as  amended. 
Requests  for  copies  of  EPA  comments 
can  be  directed  to  the  Office  of  Federal 
Activities  at  (202)  564-7167.  An 
explanation  of  the  ratings  assigned  to 
draft  environmental  impact  statements 
(EISs)  was  published  in  the  Federal 
Register  dated  April  5. 1996  (61  FR 
15251). 

Draft  EISs 

ERP  No.  D-AFS-L65271-AK  Rating 
E02,  South  Lindenberg  Timber  Sale(8), 
Timber  Harvesting,  Tongass  National 
Forest,  Stildne  Area,  Kupreanof  Island. 
AK. 

Summary:  EPA  expressed 
environmental  objections  due  to 
potential  impacts  to  water  quality  and 
fish  habitat.  EPA  requested  that  mora 
information  and  mitigation  be  provided 
in  the  final  EIS. 

ERP  No.  D-^A4-X6S188-CA  Rating 
EC2,  Eagle  Moimtain  Landfill  and 
Recycling  Center  Project,  Land 
Exchange,  Right-of-Way  Grants  and  OOE 
Section  404  Permit  Issuance,  Riverside 
County,  CA.    _ 

Summaiy;  EPA  expressed 
environmental  concerns  based  on  the 
need  for  more  specific  protection  of 
resources  on  the  ofiiared  lands  as  well  as 
avoiding  nighttime  lighting,  and  a 
commitment  to  compensate  for  loss  of 
bat  habitat.  EPA  also  requested 
additional  information  regarding 
management  of  the  oSiared  lands,  the 
visibility  analysis,  and  alternatives  to 
reduce  nighttime  lighting  impacts  to  the 
nearby  WUdemess  Area. 

ERP  No.  D-COE-^90015-00  Rating 
EC2,  Pearl  River  in  the  Vicinity  of 
Walkiah  Bluff.  Wetland  Restoration, 
Implementation.  Picayuqe,  Pearl  River 
Coimty.  MS  and  St  Tammany  Parish, 
LA. 

Summary:  EPA  expressed 
environmental  concerns  about  whether 
closure  of  the  four  distribiitaries  will 
adversely  aBect  wetlands  in  their 
present  drainwaysand  requested 
additional  information  regarding  future 
hydrology. 

ERP  No.  I>-COE-^01008-CA  Rating 
E02,  Santa  Maria  and  Sisquoc  Rivos     , 
Specific  Plan,  Mining  and  ReclamatiaB 
Plans  (MRPs).  Coast  Rock  Site  and  S.R  • 
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Milling  Site,  Conditional  Use  Permits, 
Approval  of  Reclamation  Plans,  and 
Section  404  Pennits.  Santa  Barbara  and 
San  Luis  Obispo  County,  CA. 

Siunmary:  EPA  expressed 
environmental  objections  due  to 
potential  impacts  to  wetlands, 
groimdwater  supplies,  air  quality  and 
wildlife  habitat.  EPA  requested 
additional  infonnation  and  mitigation  of 
these  issues. 

ERF  No.  D-FEM-E36160-GA  Rating 
LO.  Albany  Flood  Recovery  Activities, 
Replacement  of  Damaged  Public 
Schools,  Housing  and  Businesses. 
Albany  and  Dougherty  Counties,  GA. 

Summary:  EPA  had  no  objections  to  • 
the  action  as  proposed. 

ERF  No.  D-FHW-K40220-CA  Rating 
3,  CA-125  South  Route  Location, 
Adoption  and  Construction,  between 
CA-g05  on  Otay  Mesa  to  CA-54  in 
Spring  Valley,  Ftmding  and  COE 
Section  404  Permit,  San  Diego  County, 
CA. 

Summary:  EPA  found  the  information 
provided  in  the  DEIS  inadequate  to  fully 
evaluate  the  impacts  of  the  proposal 
although  significant  environmental 
impacts  to  air  and  water  resources  may 
be  realized  should  the  proposed  project 
be  constructed.  A  full  analysis  of 
alternatives  and  ah  assessment  of 
cumulative  Impacts  was  lacking. 

ERF  No.  D-USN-L11030-ID  Rating 
LO,  Naval  Surface  Warfare  Center 
(NSWQ,  Acoustic  Research  Detachment 
(ARD).  Carderock  Division  (CD).  Capital 
Improvements  Plan.  Implementation,  in 
the  Town  of  Bayview,  Kootenai  County, 
ID. 

Summary:  EPA  had  no  objections  to 
the  action  as  proposed. 

ERP  No.  DS-AFS-L61181-OR  Rating 
EC2,  Moumt  Hood  Meadows  Ski  Area 
Additional  Development  and  Expansion 
to  the  Skiing  and  Summer  Areas, 
Construction  to  Forest  Road  35SS. 
Special  Use  Permit  and  NPDES  Permit. 
Hood  River  Ranger  District.  Moimt 
Hood  National  Forest,  Hood  River 
County,  OR. 

Summary:  EPA  expressed 
environmental  concerns  regarding  the 
permittee's  proposed  action  due  to 
potential  water  quality  impacts. 

Final  ElSe 

ERP  No.  F-AFS-K651 77-00  North 
Shore  Ecosystem  Management  Project, 
Implementation,  Lake  Tahoe  Basin 
Mfuiagement  Unit,  Washoe  and  Placer 
Counties,  CA  and  NV. 

Sununary:  Review  of  the  Final  EIS 
was  not  deemed  necessary.  No  formal 
comment  letter  was  sent  to  the 
preparing  agency. 

ERP  No.  F-AFS-L61206-OR  Upper 
Deschutes  Wild  and  Scenic  River  and 


State  Scenic  Waterway,  Management 
Plan,  Implementation.  Deschutes 
National  Forest,  Deschutes  County,  OR. 

Sumanary:  Review  of  the  Final  EIS 
was  not  deemed  necessary.  No  formal 
comment  letter  was  sent  to  the 
preparing  agency. 

ERP  No.  F-FHW-1iC40182-CA  CA-30 
Improvements,  CA-66/Foothill 
Boulevard  to  1-215.  Funding  and  COE 
Section  404  Permit.  Los  Angles  and 
San  Bernardino  Counties,  CA. 

SuiMjtary:  EPA  had  no  objections  to;* ' 
the  project  as  proposed.  FHWA 
adequately  addressed  all  of  EPA's 
comments  in  the  final  EIS. 

ERP  No.  F-USN-E11036-4T.  Naval 
Training  Center  Orlando  Disposal  and 
Reuse,  hnplmnentation.  Orange  County. 
FL. 

Summary:  EPA  comments  made  at  the 
Draft  EIS  stage  were  adequately 
addressed  in  this  final  EIS. 

ERP  No.  FS-GSA-U0195-WA  Pacific 
Highway  Port  of  Entry  (POE)  Facility 
E^qpansion,  Updated  Information, 
Construction  of  WA-543  in  Blaine;  m^ 
the  United  States/Canada  Border  in 
Blaine,  Whatcom  County,  WA. 

Summary;  Review  of  the  Final  EIS 
was  not  deemed  necessary.  No  formal 
comment  letter  was  sent  to  the 
preparing  agency.  ;'  '^''?'  T'^' 

Dated:  December  3. 1996. 
B.  KatheriM  Biggs, 

Associate  Director,  NEPA  Complkmce 

Division.  Office  of  Federal  Activities. 

[FR  Doc.  96-31126  Filed  12-5-96;  8:4S  am] 


[En-fRL-6475-q 

Environmental  Impact  Statamanta; 
Notica  of  Availability 

Responsible  Agency:  Office  of  Federal 

Activities,  General  Information  (202) 

564-7167  OR  (202)  564-7153. 
Weekly  receipt  of  Environmental 

Impact  Statements  Filed  November  25. 

1996  Through  November  29, 1996 

Pursuant  to  40  CFR  1506.9. 

EIS  No.  960546.  FINAL  EIS,  COE.  DE. 
N],  Broadkill  Beach  Erosion  Study, 
Implementation,  Condition  and  Shore 
Protection,  Delaware  Bay  Coastline, 
Delaware  and  New  Jersey.  Sussex 
County,  DE  and  NJ,  Due:  January  26, 
1997,  Contact:  Barbara  Conlih  (215) 
656-6555. 

mS  No.  960547.  FINAL  EIS.  AFS.  WY, 
Jackson  Hole  Ski  Area  Master  i^' 

Development  Plan  Revision, 
Implementation,  Bridger-Teton 
National  Forest,  Jackson  Ranger 
District,  Teton  Coxmty,  WY.  Due: 
January  06. 1997,  Contact:  John 
Kuzloski  (307)  739-5568. 


EIS  No.  960548,  FINAL  EIS,  NFS,  AK, 
WA,  IQondike  Gold  Rush  National 
Historical  Park,  General  Management 
Plan,  (GMP).  Implementation, 
Skagway,  Alaska  and  SeatUe,  WA, 
Due:  January  06, 1997,  Contact:  Clay 
Alderson  (907)  983-2921. 

mS  No.  960549.  DRAFT  EIS,  USA,  MA,  - 
Massachusetts  Military  Reservation 
Facilities  Upgrade,  Implementation. 
10  Projects,  Towns  of  Bourne. 
Sandwich.  Falmouth  and  Mashpee, 
-  .f  Barnstable  County.  MA,  Due:  January 
^21, 1997,  ConUct:  Capt.  James  L. 
Bosgess  (703)  607-7983. 

EIS  No.  960550,  DRAFT  EIS.  AFS.  MT. 
Beaverhead  Forest  Plan  Riparian 
Amendment.  Implementation. 
Beaverhea — Deerlodge  National  Forest 
Beaverhead,  Madison,  Silver  Bow, 
Deer  Lodge  and  Gallatin  Coimties, 
MT,  January  31. 1997,  Contact:  Peri 
Suenram  (406)  683-3987. 

EIS  No.  960551,  DRAFT  EIS,  EPA.  MS. 
FL.  AL.  Easteqi  Gulf  of  Mexico 
Offshore  Oil  and  Gas  Extraction, 
Issuance  of  National  Pollutant 

.-  Discharge  Elimination  System 
Permitting  for  Wastewater  Discharge 
General  Permit  for  Exploration  and 
Development/Production,  MS,  AL  and 
FL,  Due:  February  14,  1997,  Contact: 
Lena  Scott  (404)  562-9607. 

EIS  No.  960552,  FINAL  SUPPLEMENT. 
EPA.  CA.  Intonational  Wastewatw 
Treatment  Plant  and  South  Bay  Ocean 
OutfiaU,  Updated  Information,  Interim 
Opmation,  Tijuana  River,  San  Diego, 
CA,  Due:  January  06, 1997,  Contact: 
Elizabeth  Boroweic  (415)  744-1165. 

mS  No.  960553,  FINAL  EIS.  GSA,  GA, 
Clifton  Road  Campus  of  the  Centers 
for  Disease  Control  and  Prevention, 
Acquisition  of  Additional  Property. 
DeKalb  County.  GA.  Due:  January  06. 
1997,  Contact:  Phil  Youn^rg  (404) 
331-1831. 

EIS  No.  960554,  EHIAFT  QS,  COE.  NJ. 
Townsends  Inlet  to  Cape  May  Inlet 
Feasibility  Study,  New  Jersey  Shore 
Protection  Study,  Storm  Damage 
Reduction  and  Ecosystem  Restoration, 
with  in  the  Communities  of  Avalon, 
Stone  Harbor  and  North  Wildwood. 
Cape  May  County,  NJ,  Due:  January 
22, 1997,  ConUct:  Beth  Brandeth 
(215) 656-6558. 

Amended  Notices 

EIS  No.  960389.  FINAL  EIS,  FHW.  PA, 
Danville-Riverside  Bridge 
Replacement  Project,  Construction 

- '  and  Road  Construction,  across  the 
North  Branch  of  the  Susquehanna 
River,  Fimding  and  Section  404 
Permit.  Appalachian  Mountain. 
Montour  and  Northumberland 
Counties.  PA  .  Due:  December  30. 
1996,  Contact  Manuel  A.  Marks  (717) 
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782-3461.  Published  FR— 08-23-96— 
Review  Period  Reopened. 

EIS  No.  960429,  DRAFT  EIS.  FAA.  CA. 
Metropolitan  Oakland  International 
Airport  (MOIA),  Airport  Development 
Program  (ADP),  Airport  Layout  Plan 
Approval,  Funding  and  COE  Section 
404  and  10  Permits  Issuance,  Port  of 
Oakland,  Alameda  County,  CA,  Due: 

.    Decendier  30, 1996,  Qmtact:  Elisha 
Novak  (415)  876-2928.  Published  FR 
09-24-96 — Review  Period  extended. 

Dited:  Deconber  3, 1996. 
B.  Katharine  Biggi, 

Asscxiate  Director,  NEPA  Compliance 

Division.  Office  of  Federal  Activities. 

(FR  Doc.  96-31127  Filed  12-5-96;  8:45  am) 


[FRL-5667-7) 

Clean  Water  Act  Proposed 
Administrative  Penalty  Assessment 

EPA  is  providing  notice  of  a  proposed 
Administrative  Penalty  Assessm^t 
against  Richard  Posey,  Gravois  Mills, 
Missouri  for  alleged  violations  of  the 
Clean  Water  Act.  EPA  is  also  providing 
notice  of  opportunity  to  comment  on  the 
proposed  assessment. 

Under  33  U.S.C  1319(g),  EPA  is 
authorized  to  issue  orders  assessing 
dvil  penalties  for  various  violations  of 
the  Clean  Water  Act.  EPA  may  issue 
such  orders  after  filing  a  Complaint 
commencing  either  a  Class  I  or  Class  II 
penalty  proceeding.  EPA  provides 
notice  of  the  proposed  assessment 
pursuant  to  33  U.S.C.  1319(g)(4)(A). 

EPA  is  initiating  a  Class  11  penalty 
proceeding  against  Richard  Posey, 
Gravois  Mills,  Missouri.  Class  II 
proceedings  are  conducted  under  EPA's 
Consolidated  Rules  of  Practice 
Governing  the  Administrative 
Assessment  of  Qvil  Penalties  and  the 
Revocation  or  Suspension  of  Permits,  40 
CFR  part  22.  The  procedures  by  which 
the  public  may  submit  written 
comments  on  a  proposed  Class  n  order 
or  participate  in  a  Class  II  proceeding, 
and  the  procediues  by  which  a 
respondent  may  request  a  hearing,  are 
set  forth  in  the  Consolidated  Rules.  The 
deadline  for  submitting  public  comment 
on  a  proposed  Class  n  order  is  thirty 
(30)  days  after  issuance  of  public  notice. 

On  September  30, 1996,  EPA 
commenced  the  following  Class  n 
proceeding  for  the  assessment  of 
penalties  by  filing  with  the  Regional 
Hearing  Clerk,  U.S.  Environmental 
Protecticn  Agency,  Region  Vn,  726 
Minnesota  Avenue,  Kanss  Qty,  Kansas 
66101,  (913)  551-7630,  the  following 
Complaint: 


In  the  Matter  of  Ricfaard  Poeey,  Ckavois 
Mills.  Misaouri,  Docket  No.  Va-96-W-O0p8. 

Tlie  Complaint  proposes  a  penalty  of 
Thirteen  Thousand  Six  Hundred  Fifty 
Dollars  ($13.6$0)  far  the  discharge  of 
pollutants  from  a  point  source  into  the 
waters  of  the  United  States  without 
permit  in  accordance  with  40  CFR  part 
22,  in  violation  of  Sections  301  and  404 
of  the  Qean  Water  Act. 

For  Further  Information:  Persons 
wishing  to  receive  a  copy  of  EP A'a 
Consolidated  Rules,  review  the 
Complaint  or  other  documents  filed  in 
this  proceeding,  comment  upon  the 
proposed  penalty  assessment,  or 
otherwise  participate  in  the  proceeding 
should  contact  the  Regional  Hearing 
Clerk  identified  above. 

The  administrative  record  for  the 
proceeding  is  located  in  the  EPA 
Regional  Office  at  the  address  stated 
above,  and  the  file  will  be  open  for 
public  inspection  diuing  normal 
business  hours.  All  information 
submitted  by  Richard  Posey,  Gravois 
Mills,  Missoiiri  is  available  as  part  of  the 
administrative  record,  subject  to 
provisions  of  law  restricting  public 
disclosure  of  confidential  information. 
In  order  to  provide  opportiinity  for 
public  comment,  EPA  will  issue  no  final 
order  assessing  a  penalty  in  the 
proceeding  prior  to  thirty  (30)  days  fiom 
the  date  of  this  notice. 

Dated:  November  21, 1996. 
William  Rice. 

Acting  Reffonal  Administrator. 
(PR  Doc.  96-30741  Filed  12-5-96;  8:45  am] 
MJJNQ  COOK  tOtO  00  II 

[FRL-6650-1] 

Massacttueetts  Marine  Sanitation 
Device  Standard;  Receipt  of  Petition 

Notice  is  hereby  given  that  a  petition 
has  been  received  from  the  State  of 
Massachusetts  requesting  a 
determination  of  the  Regional 
Administrator,  U.S.  Einvironmental 
Protection  Agency,  pursuant  to  section 
312(f)(3)  of  Public  Law  92-500  as 
amended  by  Public  Law  95-217  and 
PubUc  Law  100-4,  that  adequate 
facilities  for  the  safa  and  sanitary 
removal  and  treatment  of  sewage  from 
all  vessels  are  reasonably  available  for 
the  Stage  Harbor  Complex  in  the  Town 
of  Chatham,  County  of  Barnstable,  State 
of  Massachusetts,  to  qualify  as  a  "No 
Discharge  Area"  (NDA).  The  areas 
covered  under  this  petition  include 
Stage  Harbor,  north  of  a  line  drawn 
across  its  mouth  at  Nantucket  Sound, 
and  the  following  tributaries:  Little  Mill 
Pond,  Mill  Pond,  Mitchell  River.  Oyster 
Pond  River,  and  Oyster  Pond.  The 


proposed  area  encompasses 
approximately  620  acres  of  watw-sheet 
in  the  southeast  ^omm  of  the  town  of 
Chatham.  The  latitude  and  longitude 
defining  the  boundaries  of  the  Stage 
Harbor  Complex  are— Oyster  Pond  41* 
40"  84"-069«  57'  84".  Uttle  Mill  Pond 
41«  40*  6''-069»  57'  3",  Mid  at  the  mouth 
of  Stage  Harbor  41"  39'  4  "-069"  59'  0". 

The  State  of  Massachusetts  has 
certified  that  there  will  be  two  public 
piunpK>ut  facilities  located  within  the 
proposed  area  to  service  vessels  in  Stage 
Haiber  Complex  The  facilities  will  be 
self-service  with  oversight  provided  by 
personnel  from  the  Chatham 
Harbormaster's  ofBce. 

The  pump-out  located  at  the  town 
owned  Old  Mill  Boatyard  (OMBYl 
facility  is  a  shore  based  facility  and  has 
a  60  gallon  per  cycle  capacity  with 
discharge  to  a  2,000  gallon  tight  tank. 
The  facility  provides  access  for  vessels 
up  to  SO  faet  in  length  and  a  draft  of  5 
faet  at  mean  low  water.  This  facility  is 
available  daily  from  Jime  20  throu^ 
Labor  Day  from  approximately  0900  to 
1700  (9:00  a.m.-5:00  pjs.).  During  the 
spring  and  fall  the  pump-out  facility  is 
available  by  contacting  the 
Harbormaster's  office  by  phone  (508) 
945-5185  or  VHF  radio  channel  16. 

The  portable  pimip-out  located  at 
Stage  Harbor  Marine  (SHM)  has  a  225 
gallon  capacity  and  is  discharged 
directly  to  the  Chatham  Water  Pollution 
Control  Facility  for  treatment.  This  imit 
is  accessible  via  the  fuel  dock  which 
provides  services  to  vessels  of  up  to  40 
feet  and  draft  of  6  fleet  at  mean  low 
water.  The  facility  is  available  daily 
from  Memorial  Day  to  Thanksgiving 
from  0800  to  1630  (8:00  am— 4:30  pm). 
The  pimip-out  may  also  be  available 
from  Thanksgiving  to  mid -December 
and  mid-April  to  Memorial  Day, 
Monday  to  Friday  from  0800  to  1630 
(8:00  am— 4:30  pm).  'Hiese  dates  are 
variable  due  to  %vinter  weather.  Stage 
Harbor  Marine  can  be  contacted  at  (508) 
945-1860  or  VHF  radio  channel  9. 

In  addition  to  these  pump-out    . 
facilities,  the  Stage  Harbor  Complex  area 
has  six  on  shore  toilet  facilities.  Four  are 
available  to  the  public  and  two  are 
private  and  restricted  to  marina  patrons 
and  dieir  guests.  The  four  on  shore 
facilities  available  to  the  public  are 
located  at  the  Stage  Harbor  Road  badiing 
beach.  Barn  Hill  Road  Town  I.anding, 
and  the  Old  Mill  Boatyard,  and  are  open 
form  June  21  to  September  1  between 
the  hours  of  0800  and  1600  (8:00  am— 
4:00  pm).  The  fourth  facihty  at  the  Stage 
Harbor  Marina  is  open  to  the  public  but 
privately  maintained  and  is  open 
approximately  from  May  1  imtil 
November. 
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The  waste  firom  the  Old  Mill  Boatyard 
facility  is  collected  and  stored  in  the 
existing.  Department  o^Environmental 
Protection  approved,  2,000  gallon  tigh 
tank.  This  Xank  is  fitted  with  alarms  that 
activate  in  time  to  ensure  waste  removal 
long  before  the  capacity  is  reached.  The 
town  of  Chatham  has  an  annual 
agreement  with  a  Ucenaed  waste  hauler 
and  septage  is  transported  to  the 
r>iAthain  Water  Pollution  Control 
Facility  for  treatment.  ^  . 

The  number  of  mooring  permits, 
indicate  that  1.161  vessels  reside  within 
the  Stage  Harbor  Complex  and  972  are 
identified  as  recreational  and  189  are 
commercial  vessels.  Stage  Harbor 
Complex  is  primarily  a  "parking  lot" 
harbor  and  90%  of  the  total  vessel 
population  is  imder  25  feet  in  length, 
and  therefore  do  not  have  any  type  of 
marine  sanitation  deAdce.  There  are  a 
number  of  locations  in  the  Complex 
with  public  laimching  ramps,  however, 
the  size  and  condition  of  the  ramps  and 
the  depth  of  the  water  limit  use  to 
vessels  25  feet  and  imder.  In  addition  to 
the  vessels  that  reside  in  the  Complex, 
there  is  a  transient  population  estimated 
at  110  vessels  which  have  marine 
sanitation  devices. 

Hie  resources  of  the  Stage  Harbor 
Complex  are  recreational  and 
commercial.  One  of  the  Towns  most 
used  public  bathing  beach  is  located  on 
Stage  Harbor  Road  at  the  head  of  Oyster 
Pond.  The  northern  tip  of  the  Monomoy 
National  Wildlife  Refuge  abuts  the 
proposed  No  Discharge  Area  and 
provides  recreational  opportunities  in 
addition  to  its  wildlife  role.  The  Stage 
Harbor  Complex  is  also  used  by  both 
recreational  and  commercial  shell 
fishermen  for  the  harvest  of  quahogs, 
soft-shell  clams,  mussels,  oysters,  and 
bay  scallops  and  is  the  site  of  the 
Town's  only  commercial  aquacultme 
operations. 

Comments  and  reviews  regarding  this 
request  for  action  may  be  filed  on  or 
before  January  21, 1997.  Such 
conununications,  or  requests  for 
information  or  a  copy  of  the  applicant's 
petition,  should  be  addressed  to  Ann 
Rodney,  U.S.  Environmental  Protection 
Agency — ^New  England  Region,  Strategic 
Planning  Office  (CSP),  JFK  Federal 
Building,  Boston,  MA  02203. 
Telephone:  617-565-4885. 

Dated  November  24, 1996. 
JdmP.DaVUlan, 

'  Regiona]  Administrator. 
[FR  Doc.  96-30870  Filed  12-S-96;8:4S  am] 
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Potttion  for  ReconafdNaBon  of  Aedon 
in  Rulofnaklng  Procoodings 

December  3, 1996. 

A  Petition  for  reconsideration  has 
been  filed  in  the  Commission's 
rulemaking  proceedings  hsted  in  this 
Public  Notice  and  published  piirsuant  to 
47  CFR  1.429(e).  The  full  text  of  this 
documoit  is  available  for  viewing  and 
copying  in  Room  239, 1919  M  Street. 
N.W.,  Washington.  D.C.  or  may  be 
purchased  from  the  Commission's  copy 
contractor,  ITS,  Inc.  (202)  857-3800. 
Oppositions  to  this  petition  must  be 
filed  by  December  23, 1996.  See  Section 
1.4(b)(1)  of  the  Commission's  rules  (47 
CFR  1.4(b)(1)).  Replies  to  an  opposition 
must  be  filed  witl^  10  days  after  the 
time  for  filing  oppositions  has  expired. 
Subject:  Amendment  of  Section 

73.202(b),  Table  of  Allotments,  FM 
Broadcast  Stations.  (Honor,  MI) 
-      (MM  Docket  No.  95-135,  RM- 

8681). 
Number  of  Petition  Filed:  1.    ,.  ,,^.r  ,  -  <- 

Federal  Communications  Cominiaaion. 
WilUam  F.  Caton, 

Acting  Secretary.  '  :■•'  '_ 

[FR  Doc.  96-31040  Filed  12-5-96;  8:45  amj 
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FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY        r. 

Notico  of  Solicitatfon  for  Grant 
Applications;  National  Urtian  Search 
and  Raacua  Raaponae  Systam 

AQENCY:  Federal  Emergency 
Management  Agency  (FEMA). 
ACTION:  Notice. 

SUMMARY:  FEMA  is  soliciting 
applications  for  membership  in  the 
Natioiial  Urban  Search  and  Rescue 
Response  System.  This  solicitation  is  to 
add  two  heavy  search  and  rescue  task 
forces  to  the  25  urban  search  and  rescue 
task  forces  currently  sponsored  by  the 
Agency.  Selectees  will  be  eligible  for 
grant  funding  &t>m  FEMA  for  urban 
search  and  resctie  training  and 
equipment  required  to  meet  program 
standards. 

DATES:  Interested  organizations  should 
request  an  application  package  from 
F^4A  as  soon  as  possible.  Grant 
applications  must  be  submitted  to  the 
appropriate  FEMA  Regional  office 
before  January  14, 1997.  Selecticms  will 
be  announced  by  March  26, 1997.  Giant 


funds  will  be  awarded  before  September 
30, 1997. 

AOORESSES:  Requests  for  ^plication 
packages  should  be  addressed  to  USlJt 
Program  Manager,  Federal  Emergency 
Management  Agency.  500  C  Street  SW., 
room  609,  Washington,  DC  20472.  or  by 
facsimile  to  (202)  646-4664. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mark  R.  Russo,  USftR  Program  Manager, 
Emergency  Services  Branch.  Operations 
and  Planning  Division,  Response  and 
Recovery  Directorate,  (202)  646-2701. 
SUPPLEMENTARY  INFORMATION:  Notice  of 
Solicitation  is  hereby  given  that  funding 
for  Urban  Search  &  Rescue  (US&R) 
equipment  and  training  will  be  available 
through  the  Federal  Emergency 
Management  Agency  (FEMA)  in  order  to 
augment  the  existing  capabilities  of 
heavy  search  and  rescue  teams 
sponsored  by  local  jurisdictions.  The 
intention  is  to  strengthen  local  teams 
with  existing  capability  in  search  and 
rescue  at  the  heavy  operational  level  (as 
defined  in  National  Fiie  Protection 
Association  Standard  1470)  and  bring 
these  teams  into  the  FEMA  National 
Urban  Search  and  Rescue  Response 
System.  Currently,  there  are  25  US&R      ' 
task  forces  that  niake  up  the  FEMA 
National  Urban  Search  &  Rescue 
Resftonse  System.  Two  new  task  forces 
will  be  selected  as  a  result  of  this 
solicitation.  Each  new  task  force 
selected  will  be  sponsored  by  a  local 
iurisdiction,  endorsed  by  a  S^te,  and 
recommended  by  a  national  panel  of 
technical  experts  to  FEMA 
headquartere.  Following  the  initial 
screening  process,  FEMA  will  sponsor 
on-site  visits  by  technical  experts  to 
those  teams  that  the  technical  review 
process  indicates  are  highly  qualified. 
Task  forces  selected  ta«nter  ihe 
National  System  will  be  provided  geants 
in  the  amoimt  of  $500,000  each  during 
Fiscal  Year  1997.  for  equipment  and 
training  necessary  to  meet  program 
standards.  Funds  will  be  provided 
through  amendment  of  the  State's 
Performance  Partnership  Agreement 
with  its  respective  FEMA  Region,  and 
then  sub-allocated  by  the  State  to  the 
sponsoring  jurisdiction.  Further  details 
on  grant  procedures  will  be  provided 
after  task  force  selections  have  been 
made.  All  applications  for  this  program 
must  be  submitted  to  and  indorsed  by 
the  State  emeigency  management 
agency  of  the  sponsoring  orguiiaation. 
A  technical  review  panel  selected  by 
FEMA  and  consisting  of  individuals 
with  expertise  and  experience  in  the 
urban  search  and  rescue  field  will 
review  and  assess,  among  other  items, 
each  local  jurisdiction's  personnel 
qualifications  and  on-hand  equipment 
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against  criteria  contained  in  a 
solicitation  package  that  will  be 
provided  to  applicants  by  FEMA  upon 
request. 

Personnel  qualifications  are  to 
address  one  or  several  staff  in  the 
following  positions:  Tad:  Force  Leader, 
Safety  Officer,  Planning  Officer,  Search 
Team  Manager,  Canine  Search 
Specialist,  Technical  Search  Specialist, 
Rescue  Team  Manager,  Rescue  Sqtiad 
Officer.  Rescue  Specialist,  Medical 
Team  Manager,  Medical  Specialist, 
Technical  Team  Manager,  Structures 
Specialist,  Hazardous  Materials 
Specialist,  Heavy  Rigging  Specialist, 
Technical  Information  Specialist, 
Communications  Specialist,  and 
Lc^stics  Specialist. 

Equipment  lists  contained  in  the 
solicitation  package  address  the 
following  types  of  equipment:  Rescue, 
medical,  technical;  communications, 
and  logistical  support.  In  addition  to 
reviewing  the  capabilities  of  the  local 
jurisdiction  against  the  listed  criteria, 
FEMA  will  also  consider  the 
geographical  location  of  the  applicants 
to  ensure  a  capability  broadly 
distributed  across  the  United  States. 

Local  capabilities  will  be  evaluated  on 
how  well  tbey  currently  meet  the 
required  criteria  of  the  25  FEMA 
recognized  US&R  task  forces  in  the 
National  US&R  Response  System. 
Evaluation  for  acceptance  into  the 
National  US&R  Response  System  will  be 
based  on,  but  not  limited  to,  the 
following  factors: 

1.  Is  there  a  local  and/or  regional  need 
for  a  US&R  task  force? 

2.  Is  there  State  or  local  sponsorship 
for  a  tadc  force? 

3.  Is  there  a  financial  commitment  on 
the  part  of  State  and  local  government 
sponsors  to  fund  local  training  and 
administrative  costs  associate  with  a 
US&R  task  force? 

4.  Is  there  local  administrative/ 
finance  infrastructure  in  place  which 
will  allow  for  development  and 
maintenance  of  a  US&R  task  force? 

5.  Are  there  sufficient  management 
level  personnel  within  the  sponsoring 
organization  with  experience  in 
managing  large,  complex  operations 
who  wUl  be  involved  in  the 
management  of  the  task  force? 

6.  i^  there  adequate  local  pa«onnel 
resources  to  staff  a  US&R  task  force  fully 
(62  positions  with  three  personnel 
rostered  for  each  position),  including 
such  specialized  positions  as  structural 
engineers,  canine  handlers,  and 
emergency  medicine  board  certified 
physicians,  without  adversely  affecting 
the  ability  of  the  sponsoring 
organization  to  respond  to  local 
emergencies?  ^> 


7.  Do  personnel  in  the  sponsoring 
organization  have  experience  in 
collapsed  structures  and  search  and 
rescue  operations,  i.e.,  search,  rescue, 
medical  and  te<juiical  operations? 

8.  Does  the  sponsoring  organization 
have  the  financial  commitment  to 
develop  and  maintain  an  extensive, 
dedicated,  equipment  cache  which 
includes  specialized  communications, 
medical  care,  search,  safety,  rescue, 
technical  operations,  and  logistics 
equipment?  Are  there  currently 
adequate,  secure  facilities  for  storage 
and  maintenance  of  the  equipment 
cache?        / 

9.  Does  the  sponsoring  organization 
have  the  capabiUty  to  be  self-sufficient, 
both  personnel  and  equipment,  for  72 
hours  to  sustain  a  10-day  operation? 

10.  Is  there  an  ongoing  training/ 
exercise  certification  program  in 
structural  collapse  search  and  rescue 
operations? 

11.  Are  adequate  US&R  training 
fitciUties  available? 

12.  Does  the  sponsoring  organization 
have  access  to  an  appropriate  aiiiift 
facility  that  will  accommodate  wide- 
body  military  aircraft? 

In  addition  to  the  review  for  technical 
merit  by  a  panel  of  national  experts, 
FEMA  will  consider  the  following 
geographic  factors  in  the  final  selections 
for  funding:  A  balanced  geographic 
distribution  of  task  forces  throughout 
the  nation;  seismic  hazard,  including 
the  historic  occurrence  of  damaging 
earthquakes,  as  well  as  probable  seismic 
activity;  hurricane  potential,  including 
the  historic  occxirrence  of  damaging 
hurricanes;  total  population  and  major 
urban  concentrations  exposed  to  such 
risks;  and  other  factors  including  the 
loss,  damage,  or  disruption  of  which  by 
man-made  or  natiu^  means  would  have 
serious  national  impacts  upon  national 
security,  such  as  industrial 
concentrations,  concentrations  or 
occiirrences  of  natural  resources, 
financial/economic  centers  and  naticmal 
defense  facilities. 

The  project  for  which  the  grant 
application  is  made  is  for  the 
augmentation  of  training  and  equipment 
needed  by  the  applicant,  as  determined 
by  comparing  th^  existing  resources 
and  capabilities  with  the  criteria  of 
current  FEMA  US&R  task  forces.  Federal 
funds  made  available  through  this 
program  to  organizations  sponsoring 
task  forces  selected  to  become  part  of 
the  NaticMial  Urban  Search  and  Rescue 
Response  System  must  be  directed  at  a 
specific  list  of  objectives  intended  to 
eliminate  the  shortfall  of  equipment  and 
training  and  provide  a  direct  benefit  to 
the  capability  of  the  task  force. 


Grant  application  packages  must  be 
submitted  by  the  endorsing  State 
emergency  management  agency  to  the 
appropriate  FEMA  Regional  Office, 
Attention:  Regional  DiiBCtor. 
Jamw  L.  Witt, 

Director.  ^  ^      , 

[FR  Doc  96-31074  FUed*12-5-96:  8:45  am] 
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FEDERAL  MARmHE  COMMSSKM 

Notice  of  Agreement(s)  Filed 

The  Commission  hereby  gives  notice 
of  the  filing  of  the  following 
agreement(s)  under  the  Shipping  Act  of 
1984. 

Interested  parties  can  review  or  obtain 
copies  of  agreements  at  the  Washington. 
DC  offices  of  the  Commission,  8G0 
North  Capitol  Street,  NW..  Room  962. 
"Interested  parties  may  submit  comments 
on  an  agreement  to  the  Secretary. 
Federal  Maritime  Commission, 
Washington.  DC  20573.  within  10  days 
of  the  date  this  notice  appears  in  the 
Federal  Register. 

Agreement  No.:  202-010689-062.      . 

Title:  Transpacific  Westtioimd 
Conference. 

Parties:  American  President  Lines, 
Ltd.,  Hapag  Lloyd  AG.  Kawasaki  Kisen 
Kaisha,  Ltd.,  A.P.  Moller-Maersk  Line. 
Mitsui  O.S.K.  Lines,  Ltd.,  Nedlloyd 
Lijnen  B.V.,  Neptune  Orient  Container. 
Nippon  Yusen  Kaisha,  Ltd.,  Orient 
Overseas  Container.  Sea-Land  Service, 
Inc.,  P&O  Containers. 

Synopsis:  The  proposed  modification 
makes  several  nonsubstantive  changes 
to  correct  errors  in  the  Agreement.  It 
also  makes  a  substantive  change  by 
extending  the  expiration  date  for 
shortened  (3-day)  notice  in  the  case  of 
lAs  on  out  of  gauge  cargo.  The  parties 
have  requested  a  shortened  review 
period. 

By  ordflr  of  the  Federal  Maritime 
Commission. 
Ronald  D.  MuTidiy, 
Assistant  Secretaiy. 
[FR  Doc.  96-31014  Filed  12-S-96;  8:45  am) 
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Ocean  Freight  Forwarder  Ucenae 
Applicants 

Notice  is  hereby  given  that  the 
following  applicants  have  filed  with  the 
Federal  Maritime  Commission 
applications  for  licenses  as  ocean  freight 
forwarders  pursuant  to  section  19  of  the 
Shipping  Act  of  1984  (46  U.S.C.  app. 
1718  and  46  CFR  510). 

Persons  knowing  of  any  reason  why 
any  of  the  following  applicants  should 
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not  receive  a  license  are  requested  to 
contact  the  Office  of  Freight  Forwarders, 
Federal  Maritime  Commission, 
Washington,  D.C  20573. 

K &  M  International  Ca,  8066  Thurston 
'   Drive,  Cicero,  New  York  13039. 
MagdoleenT.  lerlan,  Sole  Proprietor. 

AA  Freight  Forwarders,  hic,  2618  NW 
112  Avenue,  Miami,  FL  33172, 
Officers:  Edward  J.  Lee,  President; 
Byron  Lee,  Jr.,  Secretary /Treasurer. 

Trans  Freight  Services  Inc.,  145-32 
157th  Street.  Suite  205,  Jamaica.  NY     ' 
11434,  Officer.  Chris  Young  Cha. 
Ihesident. 

Akami  &  Co..  Inc.,  9111  South 
LaCienega  Blvd.,  Suite  209. 
Inglewood.  CA  90307,  Officer  Akemi 
Kitahara,  President 

Dated:  December  3, 1996. 
iM^phCPoikfais. 
Secretary. 
IFR  Doc.  96-31063  Filed  12-6-96;  8:45  am] 
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FEDERAL  RESERVE  SYSTEM 

Change  in  Bank  Control  Noticaa; 
AcquiaWons  of  Sharea  of  Banka  or 
Bank  Holding  Companiaa 

The  notificants  listed  below  have 
appUed  under  the  Change  in  Bank 
Control  Act  (12  U.S.C.  181 7(j})  and  § 
225.41  of  the  Board's  Regulation  Y  (12 
CFR  225.41)  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  In  acting  on  the  notices  are 
set  forth  in  paragraph  7  of  the  Act  (12 
U.S.C.  1817(})(7)). 

The  notices  are  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
notices  have  been  accepted  for 
processing,  they  will  also  be  available 
for  inspection  at  the  offices  of  the  Board 
of  Govemora.  Interested  persons  may 
express  their  views  in  writing  to  the 
Reserve  Bank  indicated  for  that  notice 
or  to  the  offices  of  the  Board  of 
Governors.  Comments  must  be  received 
not  later  than  December  20, 1996. 

A.  Federal  Reserve  Bank  of  New 
York  (Christopher  J.  McCurdy,  Senior 
Vice  President)  33  Liberty  Street.  New 
York.  New  York  10045: 

2.  Louis  E.  Prezeau,  Newark.  New 
Jersey:  to  acquire  an  additional  1.9 
percent,  for  a  total  of  11.8  percent,  of  the 
voting  shares  of  Gty  National 
Bancshares  Corporation,  Newark.  New 
Jersey,  and  thereby  indirectly  acquire 
Qty  National  Bank  of  New  Jersey, 
Newark.  New  Jersey. 


Board  of  Governors  of  the  Federal  Reserve 
System,  December  2, 1996. 
Jennifer  J.  Jwhnwin, 
Deputy  Secretary  dfUte  Board. 
[FRDoc  96-31061  Filed  12-S-96;  8:45  am) 
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Formaliona  of,  Acqulaltiona  tiy,  and 
.  Morgofs  of  Bank  Holding  Comf>anlaa 

The  companies  Usted  in  this  notice 
have  applied  to  the  Board  for  approval. 
-  pursuant  to  the  Bank  Holding  Company 
Act  of  1956  (12  U.S.C.  1841  et  seq.) 
4BHC  Act).  Regulation  Y  (12  CFR  Part 
225).  and  all  other  appUcable  statutes 
and  regulations  to  become  a  bank 
holding  company  and/or  to  acquire  the 
assets  or  the  ownership  of,  control  of.  or 
the  power  to  vote  shares  of  a  bank  or 
bank  holding  company  and  all  of  the 
bfmks  and  nonbanking  companies 
owned  by  the  bank  holding  company, 
including  the  companies  listed  below. 

The  applications  listed  below,  as  well 
as  oAer  related  filings  required  by  the 
Board,  are  available  for  immediate 
inspection  at  the  Federal  Reserve  Bank 
indicated.  Once  the  application  has 
been  accepted  for  processing,  it  will  also 
be  available  for  inspection  at  the  offices 
of  the  Board  of  Governors.  Interested 
persons  may  express  their  views  in 
writing  on  the  standards  enumerated  in 
the  BHC  Act  (12  U.S.C.  1842(c)).  If  the 
proposal  also  involves  the  acquisition  of 
a  nonbanking  company,  the  review  also 
includes  whether  the  acquisition  of  the 
nonbanking  company  complies  with  the 
standards  in  section  4  of  the  BHC  Act, 
including  whether  the  acquisition  of  the 
nonbanking  company  can  "reasonably 
be  expected  to  produce  benefits  to  the 
public,  such  as  greater  convenience, 
increased  competition,  or  gains  in 
efficiency,  that  outweigh  possible 
adverse  efiiects,  such  as  undue 
concentration  of  resources,  decreased  or 
imfair  competition,  conflicts  of 
interests,  or  unsound  banking  practices" 
(12  U.S.C  1843).  Any  request  for 

a  hearing  must  be  accompanied  by  a 
statement  of  the  reasons  a  written 
presentation  would  not  suffice  in  lieu  of 
a  hearing,  identifying  spiecifically  any 
questions  of  fiact  that  are  in  dispute, 
summarizing  the  evidence  that  would 
be  presented  at  a  hearing,  and  indicating 
how  the  party  commenting  would  be 
aggrieved  by  approval  of  the  proposal. 
Unless  otherwise  noted,  nonbanking 
activities  will  be  conducted  throughout 
the  United  States. 

Unless  otherwise  noted,  comments 
regtmling  each  of  these  applications 
must  be  received  at  the  Reserve  Bank 
indicated  or  the  offices  of  the  Board  of 


Governors  not  later  than  December  31, 
1996. 

A.  Federal  Reaenre  Bank  of - 
Philadelphia.  (Michael  E.  Collins. 
Senior  Vice  President)  100  North  6th 

,; .  Street.  Philadelphia,  Pennsylvania 

-"  19105: 

1.  Commerce  Bancorp,  Inc.,  Cherry 
HiU.  New  Jersey;  to  acquire  100  percent 
of  the  voting  shares  of  Independence 
Bancorp.  Inc.,  Ramsey,  New  Jersey,  and 
thereby  indirectly  acquire  Indep)endence 
Bank  of  New  Jersey,  Ramsey,  New 
Jersey. 

B.  Federal  Reserve  Bank  of  Atlanta 
(Zane  R.  Kelley,  Vice  President)  104 
Marietta  Street,  N.W..  Atlanta,  Georgia 
30303: 

1.  Whitney  Hoiding  Corporation,  New 
Orleans,  Louisiana;  to  merge  with  First 
National  Bankshares,  Inc.,  Houma, 
Louisiana,  and  therby  indirectly  acquire 
First  National  Bank  of  Houma.  Houma, 
Louisiana. 

C  Federal  Reserve  Bank  of  St  Louis 
(Randall  C.  Sumner,  Vice  President)  411 
Locust  Street.  St  Louis.  Missouri  63166: 

1.  New  London  Bancshares,  Inc.,  New 
London,  Missouri;  to  become  a  bank 
holding  comp>any  by  acquiring  96 
p>ercent  of  the  voting  shares  of  Behrens 
Bancshares.  Inc.,  New  London, 
Missouri,  and  thereby  indirectly  acquire 
Ralls  County  State  Bank,  New  London. 
Missouri. 

2.  Union  Planters  Corporation. 
Memphis,  Tennessee;  to  acquire  at  least 
19.8  percent  and  up  to  100  percent  of 
the  voting  shares  of  First  National  Bank, 
Pontotoc,  MississippL 

Board  of  Governors  of  the  Federal  Reserve 
System.  December  2, 1996. 
Jenniler  J.  Johnson. 
Deputy  Secretary  of  the  Board. 
(FR  Doc  96-31059  Filed  12-5-96;  8:45  am] 


BUJNO  CODE  ttKMH-r 


Notice  Of  Propoaala  To  Engage  in 
PermJaaible  NonlMinUng  Activities  or 
To  Acquire  Companies  That  are 
Engaged  in  Pennissibie  NonttanUng 
Activities 

The  comp>anies  Usted  in  this  notice 
have  given  notice  under  section  4  of  the 
Bank  Holding  Company  Act  (12  U.S.C. 
1843)  (BHC  Act)  and  Regulation 
Y.  (12  CFR  Part  225)  to  engage  de  novo, 
or  to  acquire  or  control  voting  securities 
or  assets  of  a  company  that  engages 
either  directly  or  through  a  subsidiary  or 
other  comp)any.  in  a  nonbanking  activity 
that  is  listed  in  §  225.25  of  Regulation 
Y  (12  CFR  225.25)  or  that  the  Board  has 
determined  by  Order  to  be  closely 
related  to  banJung  and  permissible  for 
bank  holding  companies.  Unless 
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otherwise  noted,  these  activities  will  be 
conducted  throughout  the  United  States. 

Each  notice  is  available  for  inspection 
at  the  Federal  Reserve  Bank  indicated. 
Once  the  notice  has  been  accepted  for 
processing,  it  will  also  be  avaiW)le  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  on  the 
question  whether  the  proposal  complies 
with  the  standards  of  section  4  of  the 
BHC  Act,  including  whether 
consummation  of  the  proposal  can 
"reasonably  be  expected  to  produce 
benefits  to  the  public,  such  as  greater 
convenience,  increased  competition,  or 
gains  in  efficiency,  that  outweigh 
possible  adverse  effects,  such  as  undue 
concentration  of  resources,  decreased  or 
im£ur  competition,  conflicts  of 
interests,  or  unsound  banking  practices" 
(12  U.S.C.  1843).  Any  request  for  a 
hearing  on  this  question  must  be 
accompanied  by  a  statement  of  the 
reasons  a  written  presentation  would 
not  suffice  in  lieu  of  a  hearing, 
identifying  specifically  any  questions  of 
fact  that  are  in  dispute,  summarizing  the 
evidence  that  woidd  be  presented  at  a 
hearing,  and  indicating  how  the  party 
commenting  would  be  aggrieved  by 
approval  of  the  proposal. 

Unless  otherwise  noted,  comments 
regarding  the  appUcations  must  be 
received  at  the  Reserve  Bank  indicated 
or  the  offices  of  the  Board  of  Governors 
not  later  than  December  20, 1996. 

A.  Federal  Reserve  Bank  t^SL  Louis 
(Randall  C  Sumner,  Vice  President)  411 
Locust  Street,  St.  Louis,  Missoiiri  63166: 

1.  National  Commenx 
BancorpomUon,  Memphis,  Tennessee: 
to  acquire  J  &  S  Leasing,  Inc.,  Knoxville. 
Tennessee,  and  thereby  indirectly 
engage  in  leasing  personal  or  real 
property,  pursuant  to  §  225.25(b)(5)(i)  of 
the  Board's  Regulation  Y.  Notificant  will 
acquire  the  shares  of  J&S  Leasing  and 
transfer  them  to  Notificant's  existing 
subsidiary,  NBC  Bank,  FSB.  Knoxville. 
Tennessee. 

Board  of  Governors  of  the  Federal  Reserve 
System,  December  2, 1996. 
JennifiBr  J.  Johnson, 
Deputy  Secretary  of  the  Board. 
(FR  Doc  96-31060  Filed  12-5-96;  8:45  am] 
■LUNO  COOC  a>i»«i-F 

Sunshine  Act  Meeting 

AGENCY  HOLDING  THE  MEETING:  Board  of 

Governors  of  the  Federal  Reserve 

System. 

TIME  AND  date:  10:00  a.m.,  Wednesday, 

December  11, 1996. 

PLACE:  Marriner  S.  Eccles  Federal 

Reserve  Board  Building,  C  Street 

entrance  between  20th  and  21st  Streets. 

N.W..  Washington,  D.C.  20551. 


STATUS:  Open. 

MATTERS  TO  BE  OONSU)ERED: 
Smnmary  Agenda 

Because  of  its  routine  natiire,  no 
disciission  of  the  followiiig  item  is 
anticipated.  This  matter  wdll  be  voted 
on  without  discussion  unless  a  member 
of  the  Board  requests  that  the  item  be 
moved  to  the  discussion  agenda. 

1.  Cost  of  Federal  Reserve  Bank  notes 
in  1997. 

Diacoaaion  Agenda 

2.  PubUcation  for  comment  of 
proposed  amendments  to  Regulation  H 
(Membership  of  State  Banking 
Institutions  in  the  Federal  Reserve 
System)  regarding  qualification 
requirements  for  bank  employees  who 
sell  mutual  funds  and  certain  other 
securities. 

3.  Proposed  1997  Federal  Reserve 
Bank  budgets. 

4.  Any  items  carried  forward  from  a 
previously  announced  meeting. 

Note:  This  meeting  will  be  recorded  for  the 
benefit  of  those  unable  to  attend.  Cassettes 
will  be  available  for  listening  in  the  Board's 
Freedom  of  Information  Office,  and  copies 
may  be  ordered  for  S5  per  cassette  by  calling 
(202)  452-3684  or  by  writing  to:  Freedom  of 
Information  Office,  Board  of  Governors  of  the 
Federal  Reserve  System,  Washington,  D.Q 
20551. 

CONTACT  PERSON  FOR  MORE  INFORMATION: 
Mr.  Joseph  R.  Coyne,  Assistant  to  the 
Board:  1202)  452-3204. 

Dated:  December  4, 1996. 
fennifer  J.  lohnsoB, 
Deputy  Secretary  of  the  Board. 
[FR  Doc.  96-31216  Filed  12-4-96;  11:02  am) 
MLUNQ  OOOC  ttie-01-P 


Sunshine  Act  IMIeetlng 

AGENCY  HOLDING  THE  MEETING:  Board  of 

Governors  of  the  Federal  Reserve 

System. 

TME  AND  DATE:  Approximately  11:00 

a.m.,  Wednesday,  December  11, 1996, 

following  a  recess  at  the  conclusion  of 

the  open  meeting. 

PLACE:  Marriner  S.  Eccles  Federal       ; 

Reserve  Board  Building,  C  Street 

entrance  between  20th  and  21st  Streets, 

N.W.,  Washington.  D.C.  20551. 

STATUS:  Closed. 

MATTERS  TO  BE  CONSIDERED: 

1.  Persoimel  actions  (appointm«its, 
promotions,  assignments, 
reassignments,  and  salary  actions) 
involving  individual  Federal  Reserve- 
System  employees. 

2.  Any  items  carried  forward  from  a 
previously  annoimced  meeting. 
CONTACT  PERSON  FOR  MORE  INFORMATION: 
Mr.  Joseph  R.  Coyne,  Assistant  to  the 


Board;  (202)  452-3204.  You  may  call 
(202)  452-3207,  beginning  at 
approximately  5  p.m.  two  business  days 
before  this  meeting,  for  a  recorded 
announcmnent  of  bank  and  bank 
holding  company  applications 
schedmed  for  the  meeting. 

Etated:  December  4. 1996. 
JennifiRT  ).  Johnsoa, 
Deputy  Secretary  of  the  Board. 
(FR  Doc  96-31217  Filed  12-4-96;  11:02  am] 
MUMO  OOOC  ««e-oi-^ 


GENERAL  SERVICES 
ADMINISTRATION 

[QSA  Bulletin  FTR 19,  Supplement  2] 

Federal  Travel  Regulation: 
Reimbursement  of  Higher  Actual 
Subsistence  Expenses  for  Official' 
Travel  to  Per  Diem  Localities  Impacted 
by  the  1996  Atlanta,  Georgia,  Olympic 
Games 

AQBiCV:  Office  of  Govemmentwide 

PoUcy,  GSA. 

ACTION:  Notice  of  bulletin. 

SUMMARY:  The  attached  bulletin  informs 
agencies  of  an  addition  to  the  special 
actual  subsistence  expense  ceilings 
described  in  GSA  Bulletin  FTR  19  (61 
FR  28211,  June  4, 1996)  and  GSA 
Bulletin  FTR  19.  Supplement  1  (61  FR 
36731,  Jtily  12, 1996)  for  official  travel 
to  offllain  locahties  due  to  the  escalation 
of  lodging  rates  during  the  1996  Atlanta 
Olympic  Games.  The  Departments  of 
Agricidture,  Commerce,  Defense, 
Justice,  and  Transportation  requested 
establisliment  of  the  increased  rates  to 
accommodate  employees  who 
performed  temporary  duty  in  either  of 
the  States  of  Georgia  or  Teimessee  and 
who  experienced  a  temporary  but 
significant  increase  in  lodging  costs  due 
to  the  escalation  of  lodging  rates  during 
the  1996  Atlanta  CHympic  Games.  This 
addition  is  in  Cartersville  (Bartow 
County),  Georgia. 

EFFECTIVE  DATES:  This  special  rate  is 
appUcable  to  claims  for  reimbursement 
covering  travel  to  Cartersville  (Bartow 
Coimty),  Georgia,  during  the  period  July 
17  through  August  5,  1996. 
FOR  FURTHER  INFORMATION  CONTACT:  Jane 
E.  Groat,  General  Services 
Administration,  Office  of 
Govemmentwide  Policy  (MTT), 
Washington,  DC  20405,  telephone  202- 
501-1538. 

SUPPLEMENTARY  INFORMATION:  The 
Administrator  of  General  Services, 
pursuant  to  41  CFR  301-8. 3(c)  and  at 
the  request  of  the  Departmerifbf 
Defense,  increased  the  maximum  daily 
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amount  of  reimbursement  that  may  be 
retroactively  approved  for  actual  and 
necessary  subsistence  expenses  for 
official  travel  to  Cartersville  (Bartow 
County),  Georgia,  during  theperiod  July 
17  through  August  5, 1996.  The  attached 
GSA  Bulletin  FTR  19.  Supplement  2  is 
issued  to  inform  agencies  of  the 
establishment  of  this  special  actual 
subsistence  expense  ceiling. 

Dated:  Novembflr  27, 1996. 
G.  Martia  Wa^Mr, 
Aa$ociate  Administrator,  Office  of 
iCovemntenttnde  Policy. 

lAttadnneiit 

November  27. 1996 

[GSA  Bulletin  FTR  19,  Supplement  2] 

TO:  Heads  of  Federal  agencies 
SUBJECT:  Reimbursement  of  higher 
actual  subsistence  expenses  for 
official  travel  to  per  diem  localities 
impacted  by  the  1996  Atlanta. 
Georgia.  Olympic  Games 

1.  Purpose.  This  supplement  informs 
agencies  of  an  additioiul  location 
subject  to  a  special  actual  subsistence 
expense  ceiling  for  official  travel  to 
Cartersville  (Bartow  County),  Georgia, 
due  to  the  escalation  of  lodging  rates 
diiring  the  1996  Atlanta  Olympic 
Games.  Special  actual  subsistnice 
expense  ceilings  were  previously 
established  for  several  areas  In  the 
States  of  Georgia  and  Tennessee  due  to 
the  1996  Atlanta  Olympic  Games  (see 
GSA  Bulletin  FTR  19  (61  FR  28211,  June 
4. 1996)  and  GSA  Bulletin  FTR  19, 
Supplement  1  (61  FR  36731.  July  12, 
1996)).  These  special  rates  apply  to 
claims  for  reimbursement  covering 
travel  during  periods  as  specified. 

2.  Background.  The  Federal  Travel 
Regulation  (FTR)  (41  CFR  chaptere  301- 
304)  part  301-8  permits  the 
Administrator  of  General  Services  to 
establish  a  higher  maximum  daily  rate 
for  the  reimbursement  of  actual 
subsistence  expenses  of  Federal 
employees  on  official  travel  to  an  area 
within  the  continental  United  States. 
The  head  of  an  agency  may  request 
establishment  of  such  a  rate  when 
special  or  unusual  circumstances  restdt 
in  an  extreme  increase  in  subsistence 
costs  for  a  temporary  period.  The 
Departments  of  Agriculture,  Commerce, 
Defense,  Justice,  and  Transportation 
requested  establishment  of  such  rates 
for  areas  in  the  States  of  Georgia  and 
Tennessee  to  aocommodate  employees 
who  performed  temporary  duty  there 
and  experienced  a  temporary  but 
significant  increase  in  lodging  costs  due 
to  the  escalation  of  lodging  rates  during 
the  1996  Atlanta  Olympic  Games.  These 
circumstances  justify  the  need  for 


higher  subsistoice  expense  ' 
rehnbursement  during  the  designated 
periods. 

3.  Maximtim  rate  and  effective  date. 
The  Administrator  of  General  Services, 
pursuant  to  41  CFR  301-8.3(c),  has 
increased  the  maYimiim  daily  amount  of 
reimbursement  that  may  be  retroactively 
approved  for  actual  and  necessary 
subsistence  expenses  for  official  travel 
to  Cartersville  (Bartow  County),  Georgia, 
during  the  period  July  17  through 
August  5, 1996.  Agencies  may 
retroactively  approve  actual  subsistence 
expense  reimbursement  not  to  exceed 
$126  ($100  maximum  for  lodging  and  a 
$26  meals  and  incidental  expenses 
allowance)  for  official  travel  to 
Cartersville  during  this  time  period. 

4.  Expiration  date.  This  bulletin 
expires  for  administrative  tracking 
purposes  on  March  31,  1997. 

5.  For  further  information  contact. 
Jane  E.  Groat,  General  Services 
Administration,  Office  of  .     <^'      - 
Govemmentwide  Policy  (MTT), 
Washington.  DC  20405.  telephone  202- 
501-1538. 

(FR  Doc  96-31011  Filed  12-5-96;  8:45  am] 


[QSA  Builedn  FTR  23]  ■•^^ 

Federal  Travel  Regulation; 
ReimtMraement  of  Higher  Actual 
Subaistance  Expenaee  for  OfflcM 
Travel  to  Per  Diem  LocaHtlaa  Impactod 
t>y  the  Hurrlcana  Fran  DIaaalar  In 
Qreenatioro  and  Wilmington,  North 

AGENCY:  Office  of  Govemmentwide 
Policy,  GSA. 

ACTION:  Notice  of  bulletin.  ~ 

summary:  The  attached  bulletin  informs 
agencies  of  the  establishment  of  a 
special  actual  subsistence  expense 
ceiling  for  official  travel  to  Greensboro 
(Guilford  Coimty)  and  Wilmington  (New 
Hanover  County),  North  Carolina,  due  to 
the  escalation  of  lodging  rates  caused  by 
the  Hurricane  Fran  disaster.  These 
special  rates  apply  to  claims  for 
reimbursement  covering  travel  during 
the  period  September  6  through  October 
5, 1996. 

EFFECTIVE  DATE:  These  special  rates  are 
applicable  to  claims  for  reimbursement 
covering  travel  to  Greensboro  and 
Wilmington  dxiring  the  period 
September  6  through  October  5, 1996. 
FOR  FURTXR  INFORMATION  CONTACT:  Jane 
E.  Groat.  General  Services 
Administration,  Travel  and     °  . 
Transportation  Management  Policy 
Division  (MTT),  Washington,  DC  20405. 
telephone  202-501-1538.  -  ^^ 


8UPPLEMOITARY  MFOfMATKM:  The 
Administrator  of  General  Services, 
pursuant  to  41  CFR  301-8.3(c)  and  at 
the  request  of  the  Federal  Emergency 
Managment  Agency,  increased  the 
maximum  daily  amoimt  of 
reimbursement  that  agencies  may 
approve  for  actual  and  necessary 
subsistence  expenses  for  official  travel 
to  certain  North  Carolina  areas  impacted 
by  the  recent  Hurricane  Fran 
Presidentially  declared  disaster.  The 
attached  GSA  Bulletin  FTR  23  is  issued 
to  inform  agencies  of  the  establishment 
of  these  special  actual  subsistence 
expense  ceilings. 

Dated:  Novemter  27, 1996. 
G.  Maitin  Wagnv, 

Ataodate  Administrator,  Office  of 
Gcvenuneatmde  Policy. 

Attachment 

Novepiber  27, 1996 
[GSA  Bulletin  FTR  23] 

TO:  Heads  of  Federal  agencies 
SUBJECT:  Reimbursement  of  higher 
actual  subsistence  expenses  for 
official  travel  to  per  diem  localities 
impacted  by  the  Hurricane  Fran 
disaster  in  Greensboro  and 
Wilmington,  North  Carolina 

1.  Purpose.  This  bulletin  informs 
agencies  of  the  establishment  of  a 
special  actual  subsistence  expense 
ceiling  for  official  travel  to  Greensboro 
(Guilford  County)  and  Wilmington  (New 
Hanover  County),  North  Carolkia,  due  to 
the  escalation  of  lodging  rates  caused  by 
the  HiuTicane  Fran  disaster.  These 
special  rates  apply  to  r.l«iin<  for 
reimbiursement  covering  travel  during 
the  period  September  6  through  October 
5,1996. 

2.  Background.  The  Federal  Travel 
Regulation  (FTR)  (41  CFR  chapters  301- 
304)  part  301-8  permits  the 
Administrator  of  General  Services  to 
establi^  a  higher  maximum  daily  rate 
for  the  reimbursement  of  actual 
subsistence  expenses  of  Federal 
employees  on  official  travel  to  an  area 
within  the  continental  United  States. 
The  head  of  an  agency  may  request 
estaUishment  of  such  a  rate  when 
special  or  imusual  circumstances  result 
in  an  extreme  increase  in  subsistence 
costs  for  a  temporary  period.  The 
Federal  Emergency  Management  Agency 
requested  establishment  of  such  a  rate 
for  areas  located  in  the  State  of  North 
Carolina  impacted  by  the  Hurricane 
Fran  Presidentially  declared  disaster  to 
accommodate  employees  who  perform 
temporary  duty  there  and  experience  a 
temporary  but  significant  increase  in 
lodging  costs  due  to  the  escalation  of 
lodging  rates.  These  circumstances 
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justify  the  need  for  higher  subsistence 
expense  reimbursement  for  Greensboro 
and  Wilmington  diuing  the  designated 

period. 

3.  Maximum  rate  and  effective  date. 
The  Administrator  of  General  Services, 
pursuant  to  41  GFR  301-8.3(c),  has 
increased  the  maximimi  daily  amount  of 
reimbursement  that  may  be  approved 
for  actual  and  necessary  subsistence 
expenses  for  official  travel  to 
Greensboro  (Guilford  County)  and 
.Wilmington  (New  Hanover  County), 
North  Carolina,  for  travel  during  the 
period  September  6  through  October  5, 
1996.  Agencies  may  retroactively 
approve  actual  subsistence  expense 
leimbursement  for  Federal  employee 
travel  not  to  exceed  $153  ($123   ^ 
maximum  for  lodging  and  a  $30  ^ 
allowance  for  meals  and  incidental 
expenses  (M&IE))  to  Greensboro 
(Guilford  County),  North  Carolina,  and 
$157  ($127  maximum  for  lodging  and  a 
$30  allowance  for  M&IE)  to  Wilmington 
(New  Hanover  County),  North  Carolina, 
during  this  time  period. 

4.  Expiration  date.  This  biUletin 
expires  for  administrative  tracking 
purposes  on  March  31, 1997. 

5.  For  further  information  contacL 
Jane  E.  Groat,  General  Services  - 
Administration,  Office  of 
Govemmentwide  Policy  (MTT), 
Washington,  DC  20405,  telephone  202- 
501-1538. 

(FR  Doc.  96-31012  Filed  12-5-96;  8:45  am] 
HUMQ  COOE  M2»-94-^ 


Washington,  DC  20405,  telephone  202- 
501-1538. 

SUPPLEMENTARY  INFORMATKM:  The 
Administrator  of  General  Services,  . 
pursuant  to  41  CFR  301-8.3(c)  and  at 
the  request  of  the  Department  of  the 
Treasury,  has  increased  the  maximiun 
daily  amount  of  reimbursement  that 
may  be  approved  for  actual  and 
necessary  subsistence  expenses  for 
official  travel  to  Burlington,  Vermont 
during  the  period  October  2  and  3, 1996. 
The  attached  GSA  Bulletin  FTR  24  is 
issued  to  inform  agencies  of  the 
establishment  of  this  special  actual 
subsistence  expense  ceiling. 

Dated:  November  27,  »96. 
G.  Martin  Wagner, 
Associate  Administrator,  Office  of 
Govemmentwide  Policy. 


[QSA  BulMIn  FTR  24] 

Federal  Travel  Regulation; 
Reimbursement  of  Higher  Actual 
Subsistence  Expenses  for  Official 
Travel  to  Burlington,  Vermont 

agency:  Office  of  Govemmentwide 

Policy.  GSA. 

action:  Notice  of  bulletin. 

SUMMARY:  The  attached  bulletin  informs 
agencies  of  the  establishment  of  a 
special  actual  subsistence  expense 
ceiling  for  official  travel  to  Burlington 
(Chittenden  County),  Vermont,  due  to 
the  escalation  of  lodging  rates  during 
Vermont's  peak  fall  foliage  season.  TTiis 
special  rate  appUes  to  claims  for 
reimbursement  covering  travel  during 
the  period  October  2  and  3, 1996. 
EFFECTIVE  date:  This  special  rate  is- 
applicable  to  claims  for  reimbursement 
covering  travel  to  Burlington  during  the 
period  October  2  and  3, 1996. 
FOR  FURTHER  INFORMATION  CONTACT:  Jane 
E.  Groat,  General  Services 

Administration,  Office  of  

Govemmentwide  PoUcy  (MTT), 


Attachment 

November  27, 1996 

(GSA  Bulletin  FTR  241 

TO:  Heads  of  Federal  agencies 
SUBJECT:  Reimbursement  of  higher 
actual  subsistence  expenses  for 
official  travel  to  Burlington 
(Chittenden  County),  Vermont 

1.  Purpose.  This  bvdletin  informs 
agencies  of  the  establishment  of  a 
special  actual  subsistence  expense 
ceiling  for  official  travel  to  Burlington 
(Chittenden  County),  Vermont,  due  to 
the  escalation  of  lodging  rates  during 
Vermont's  peak  fall  foliage  season.  TTiis 
special  rate  applies  to  claims  for 
reimbursement  covering  travel  during 
the  period  October  2  and  3, 1996. 

2.  Background.  The  Federal  Travel 
Regulation  (FTR)  (41  CFR  chapters  301- 
304)  part  301-8  permits  the 
Administrator  of  General  Services  to 
establish  a  higher  maximiun  daily  rate 
for  the  reimbursement  of  actual 
subsistence  expenses  of  Federal 
employees  on  official  travel  to  an  area 
within  the  continental  United  States. 
The  head  of  an  agency  may  request 
establishment  of  such  a  rate  when 
special  or  imusual  circumstances  result 
in  an  extreme  increase  in  subsistence 
costs  for  a  temporary  period  The 
Dei>artment  of  the  Treasury  requested 
establishment  of  such  a  rate  for 
Burlington  to  accommodate  employees 
who  perform  temporary  duty  there  and 

.  experience  a  temporary  but  significant "" 
.  increase  in  lodging  costs  due  to  the 
escalation  of  lodging  rates.  These 
circumstances  justify  the  need  for 
higher  subsistence  expense 
reimbursement  for  Biu'lington  during 
the  designated  period. 

3.  Maximum  rate  and  effective  date. 
The  Administrator  of  General  Services, 

'  pursuant  to  41  CFR  301-8.3(c),  has 


increased  the  maximum  daily  amount  of 
reimbursement  that  may  be  approved 

for  actual  and  necessary  subsistence 
expenses  for  official  travel  to  Burlington 
(Chittenden  Coimty),  Vermont,  for  travel 
during  the  period  October  2  and  3, 1996. 
Agencies  may  rrtroactivefy  approve 
actual  subsistence  expense 
reimbursement  for  Federal  employee 
travel  not  to  «xceed  $159  ($129 
maximum  for  loclging  which  includes 
the  tax  and  a  $30  allowance  for  meals 
and  incidental  expenses)  to  Burlington, 
Vermont,  during  this  time  period. 

4.  Expiration  date.  This  biilletin 
expires  for  administrative  tracking 
purposes  on  March  31, 1997. 

5.  For  further  information  contact. 
Jane  E.  Groat,  General  Services 

Administration,  Office  of  

Govemmentwide  Policy  (MTT), 
Washington.  DC  20405.  telephone  202- 
501-1538.  ' 

(FR  Doc.  96-31013  Filed  12-5-96;  8:45  am) 

BILUNO  COOE68IO-M-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Agency  for  Health  Care  Policy  and 
Research 

Notice  of  Health  Care  Policy  and 
Research;  Special  Emphasis  Panel 
Meeting 

In  accordance  with  section  10(a)  of 
the  Federal  Advisory  Committee  Act  (5 
U.S.C,  Appendix  2),  annotmcement  is 
made  of  the  following  special  emphasis 
panel  scheduled  to  meet  diuing  the 
month  of  December  1996: 

Name:  Health  Care  Policy  and 
Research  Special  Emphasis  Panel. 

Date  ana  Time;  December  20, 1996, 

10:00  a.m. 

Place:  Agency  for  Health  Care  Policy 
and  Research,  2101  E.  Jefferson  Street, 
Suite  400,  Rockville,  MD  20852. 

G^n  December  20, 1996,  lOKK)  a.m, 
to  10:10  a.m. 

Closed  for  remainder  of  meeting. 

Purpose:  This  Panel  is  charged  with 
conducting  the  initial  review  of  grant 
applications  proposing  analytical  and 
theoretical  research  on  costs,  quaUty, 
access,  and  efficiency  of  the  delivery  of 
health  services  for  the  research  grant 
program  administered  by  the  Agency  for 
Health  Care  PoUcy  and  Research 
(AHCPR). 

Agenda:  The  open  session  of  the 
meeting  on  December  20.  from  10:00 
a.m.  to  10:10  ajn.,  will  be  devoted  to  a 
business  meeting  covering 
administrative  matters.  During  the 
closed  session,  the  panel  will  be 
reviewing  and  disciissing  grant 
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applicatioiu  dealing  with  heaMi 
aervioes  research  issues.  In  accordance 
with  the  Federal  Advisory  Committee 
Act,  section  10(d)  of  5  U.S.C.,  Appendix 
2  and  5  U.S.C,  552b(c)(6),  the 
Administrator,  AHCPR.  has  made  a 
formal  determination  that  this  latter 
session  will  be  closed  because  the 
discussions  are  likely  to  reveal  personal 
information  concerning  individuals 
associated  with  the  grant  applications. 
This  information  is  exempt  from 
mandatory  disclosure. 

Anyone  wishing  to  ot^ain  a"  roster  of 
members  or  other  relevant  information 
should  contact  Carmen  Johnson,  Agency 
for  Health  Care  Policy  and  Research, 
Suite  400,  2101  East  Jefferson  Street, 
Rockville,  Maryland  20852,  Telephone 
(301)  594-1449  xl613. 

Agenda  items  for  this  meeting  are 
subject  to  change  as  priorities  dictate. 

Dated:  November  27, 1996. 
Cllfion  R.  Gain, 
Adminittrator. 
[PR  Doc  96-31044  Filed  12-5-96;  8:45  am] 


Food  and  Drug  Administration 
[Doctot  No.  96N-04391 

Agency  Information  CoHeetlon 
Activities:  Proposed  Collection; 
Comment  Request;.Reln8tatament 

■} 
AGENCY:  Food  and  Drug  Administration, 
HHS. 
ACTION:  Notice. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  aimouncing  an 
opportimity  for  pubUc  comment  on  the 
proposed  collection  of  certain 
information  by  the  agency.  Under  the 
Paperwork  Reduction  Act  of  1995, 
Federal  agencies  are  required  to  publish 
notice  in  the  Federal  Register 
concerning  each  proposed  collection  of 
information,  including  each  proposed 
reinstatement  of  an  existing  collection 


of  information,  and  to  allow  60  days  for 
public  comment  in  response  to  the 
notice.  This  notice  solicits  comments  on 
requirements  for  parties  seeking  an 
advisory  opinion  from  the 
Commissioner  of  Food  and  Drugs  (the 
-CommiasioaBr). 

DATES:  Submit  written  comments  on  the 
collection  of  iniioimation  by  February  4. 
1997. 

A00RE88CS:  Submit  written  comments 
on  the  collection  of  information  to  the 
Dockets  Management  Branch  (HFA- 
305),  Food  and  Drug  Administration. 
12420  Parklawn  Dr.,  rm.  1-23. 
Rockville,  MD  20857.  All  comments 
should  be  identified  with  the  docket 
number  found  in  brackets  in  the 
heading  of  this  document.  • 

FOR  FUfTTHER  INFORMATION  CONTACT: 
Denver  Presley,  Office  of  Information 
Resources  Management  (HFA-250), 
Food  and  Drug  Administration,  5600 
Fishers  Lane.  rm.  16B-19,  Rockville. 
MD  20857.  301-827-1686. 

SUPPLEMENTARY  INFORMATION:  Under  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3501-3520),  Federal  agencies 
must  obtain  approval  from  the  Office  of 
Management  and  Budget  (OMB)  for  each 
collection  of  information  they  conduct 
or  sponsor.  "Collection  of  information" 
is  defined  in  44  U.S.C  3502(3)  and  5 
CFR  1320.3(c)  and  includes  agency 
requests  or  requirements  that  members 
of  the  public  submit  reports,  keep 
records,  or  provide  information  to  a 
third  party.  Section  3506(c)(2)(A)  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3506(c)(2)(A))  requires  Federal  agencies 
to  provide  a  60-day  notice  in  the 
Federal  Register  concerning  each  - 
proposed  collection  of  information, 
including  each  proposed  reinstatement 
of  an  existing  collection  of  information, 
before  submitting  the  collection  to  OMB 
for  approval.  To  comply  with  this 
requirement,  FDA  is  publishing  notice 
of  the  proposed  collection  of 
information  listed  below.  -., 

Estimated  Annual  Reporting  Burden 


With  respect  to  the  following 
collection  of  information,  FDA  invites 
comments  on:  (1)  Whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  FDA's 
functions,  including  whether  the 
information  will  have  practical  utility; 

(2)  the  accuracy  of  FDA's  estimate  of  the 
burden  of  the  prc^osed  collection  of 
information,  including  the  validity  of 
the  methodology  and  assumptions  used; 

(3)  wajrs  to  enhance  the  quality,  utility. 
and  clarity  of  the  information  to  be 
collected;  and  (4)  ways  to  minimize  the 
Inuden  of  the  collection  of  information 
on  respondents,  including  through  the 
use  of  automated  collection  techniques, 
when  appropriate,  and  other  forms  of    . 
information  technology. 

Adriaory  Opinions— 21  CFR  10.85 
(OMB  CoDtrol  Number  0910-0193— 
Reinstatement) 

Section  10.85  (21  CFR  10.85),  issued 
tmder  section  701(a)  of  the  Federal 
Food,  Drug,  and  Cosmetic  Act  (the  act) 
(21  U.S.C.  371(a),  provides  that  an 
interested  person  may  request  an 
advisory  opinion  bom  the 
Commissioner  on  a  matter  of  general 
applicability.  Section  10.85  sets  forth 
the  format  and  instructions  for  malcing 
an  advisory  opinion  request.  When 
making  a  request,  the  petitioner  must 
provide  a  concise  statement  of  the 
issues  and  questions  on  which  an 
opinion  is  requested  and  a  full 
statement  of  tiie  facts  and  legal  points 
relevant  to  the  request.  An  advisory 
opinion  represents  the  formal  position 
of  FDA  on  a  matter  of  general 
applicability. 

Respcmdents  to  this  collection  of 
information  are  partie»  seeking  an 
advisory  opinion  from  the 
Commissioner  on  the  agency's  formal 
position  for  matters  of  general 
applicability. 

FDA  estimates  the  burden  of  the 
collection  of  information  provisions  for 
these  regulations  as  follows: 


21  CFR  Section 


10.86 


No.  of 
Respondents 


8 


Annual 

Frequency  per 

Response 


1 


Total  Annual 
Responses 


8 


Houfs  per 
Response: 


16 


There  are  no  capital  costs  or  operatinQ  and  maWenance  eosis  associated  with  this  collection  ot  infcinnatloa 


Total  Hours 


128 


The  burden  estimate  for  this 
collection  of  information  is  based  on 
agency  data  received  on  this 
administrative  procedure  for  the  past  3 
years.  Agency  personnel  responsible  for 
the  processing  of  requests  for  an 


advisory  opinion,  estimate 
approximately  eight  requests  are 
received  anniudly  by  the  agency,  each 
requiring  an  estimated  16  houra  of 
preparation  time. 


Dated:  November  27, 1996.     ' 

William  K.  Hubbard, 

Associate  Conuniasioner  for  Policy 
Coordination. 

(FR  Doc  96-31050  Filed  12-5-96;  8:45  am] 
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[DoctotNo.96N-040q 

Agency  Information  Collection 
Acttvfties:  Proposed  Collection; 
Reinstatement  i:r 

AGENCY:  Food  and  Drug  Administration, 

HHS. 

ACTX)N;  Notice.  j ■ 

summary;  The  Food  and  Drug 
Administration  (FDA)  is  annoimcing  an 
bpportimity  for  public  comment  on  the 
proposed  collection  of  certain 
information  by  the  agency.  Under  the 
Paperworit  Reduction  Act  of  1995, 
Federal  agencies  are  required  to  publish 
notice  in  the  Federal  Register 
concerning  each  proposed  collection  of 
information,  including  each  proposed 
reinstatement  of  an  existing  collection 
of  information,  and  to  allow  60  days  for 
public  comment  in  response  to  the 
notice.  This  notice  solicits  comments  on 
reporting  requirement*  for  filing  a 
notice  of  participation  with  FDA. 
DATES:  Submit  written  comments  on  the 
collection  of  information  by  February  4, 
1997. 

ADDRESSES:  Submit  written  comments 
on  the  collection  of  information  to  the 
Dockets  Management  Branch  (HFA- 
305),  Food  and  Drug  Administration, 
12420  Parklawn  Dr.,  rm.  1-23. 
Rockville,  MD  20857.  All  comments 
should  be  identified  with  the  docket 
number  found  in  brackets  in  the 
heading  of  this  dociiment. 
FOA  FURTHER  INFORMATION  CONTACT: 
Peggy  R.  Wolff,  Office  of  Information 
Resources  Management  (HFA-250), 
Food  and  E)rug  Administration,  5600 
Fishers  Lane,  rm.  16B-19,  Rockville, 
MD  20857,  301-827-1223. 


SUPPLEMENTARY  MFORMATKNI:  Under  the 
Paperwork  Reduction  Act  of  1995  (the 
PRA)  (44  U.S.C.  3501-3520),  Federal 
agencies  must  obtain  approval  from  the 
Office  of  Management  and  Budget 
(OMB)  for  each  collection  of 
information  they  conduct  or  sponsor. 
"Collection  of  information"  is  defined 
in  44  U.S.C.  3502(3)  and  5  CFR 
1320.3(c)  and  includes  agency  requests 
or  requirements  that  members  of  the 
public  submit  reports,  keep  records,  or 
provide  information  to  a  third  party. 
Section  3506(c)(2)(A)  of  the  PRA  (44 
U.S.C.  3506(c)(2)(A))  requires  Federal 
agencies  to  provide  a  60-day  notice  in 
the  Federal  Register  concerning  each 
proposed  collection  of  information, 
including  each  proposed  reinstatement 
of  an  existing  collection  of  informaticm, 
before  submitting  the  collection  to  OMB 
for  approval.  To  comply  with  this 
requirement,  FDA  is  pubUshing  notice 
of  the  proposed  collection  of 
information  Usted  below. 

With  respect  to  the  following 
collection  of  information,  FDA  invites 
comments  on:  (1)  Whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  FDA's 
functions,  including  whether  the 
information  will  have  practical  utility; 

(2)  the  accuracy  of  FDA's  estimate  of  the 
burden  of  the  proposed  collection  of 
information,  including  the  validity  of 
the  methodology  and  assumptions  used; 

(3)  ways  to  enhance  the  quality,  utility, 
and  clarity  of  the  information  to  be 
coUected;  and  (4)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  through  the 
use  of  automated  collection  techniques, 
when  appropriate,  and  other  forms  of 
information  technology. 


NotteeofPyUclpeBon-aiCFRlZ^fOf 
Control  Nurtiber  0910-0191— 
RainstBtMiMnt) 

Under  the  part  12  (21  CFR  part  12) 
regulations  issued  xmder  sections  201- 
903  of  the  Federal  Food,  Drug,  and 
Cosmetic  Act  (21  U.S.C  321-393),  any 
interested  perscm  may  participate  in  a 
formal  evidentiary  hearing,  either 
personally  or  through  a  representative 
by  filing  a  nd&ce  of  participation  under 
§  12.45.  Section  12.45  requires  that  any 
person  filing  a  notice  of  participation 
state  the  person's  specific  interest  in  the 
proceedings,  including  the  specific 
issues  of  &ct  about  which  the  person 
desires  to  be  heard.  This  section  also 
requires  that  the  notice  include  a 
statement  that  the  person  will  present 
testimony  at  the  hearing  and  will 
comply  with  specific  requirements  in 
§  12.85  or.  in  the  case  of  a  hearing  before 
a  Public  Board  of  Inquiry,  in  21  CFR 
13.25,  concerning  disclosure  of  data  and 
information  by  participants.  A 
participant's  appearance  can  be  struck 
by  the  presiding  officer  in  accordance 
with  §  12.45(e). 

The  information  obtained  is  used  by 
the  presiding  officer  and  other 
participants  in  a  hearing  to  identify 
specific  interests  to  be  presented.  This 
preliminary  information  serves  to 
expedite  the  prehearing  conference  and 
commits  participation. 

The  affected  respondents  are 
individuals  or  households.  State  or  local 
governments,  not-for-profit  institutions 
and  businesses  or  other  for-profit  groups 
and  institutions. 

FDA  estimates  the  burden  of  this 
collection  of  information  as  follows: 


ESTIMATED  ANNUAL  REPORTING  BURDEN 

■*    21  CFR  Section 

No.  of 

Annual 

Frequency  per 

Response 

Total  Annual 
Responses 

Hours  per 
Response 

Totd  Hours 

1Z45 

92 

1 

92 

3 

276 

There  are  no  capital  coets  or  operating  and  mainlenance  costs  associated  with  this  collection  of  informaiioa 


'Thie  agency  bases  this  estimate  on 
fiscal  year  1995  data  in  which  each 
notice  of  participation  filed  took  an 
estimated  3  hours  to  complete. 

Dated:  November  27, 1996. 
WimamK.  Hubbard,  >'     ./ 

Associate  Conanissioner  for  Policy 
Coordination. 

(PR  Doc  96-31051  Filed  12-5-96: 8:45  am] 
■ajJNO  COOK  41M-01-f 


[Docket  Na96N-040q 

Agency  Information  Collection 
Activities:  Proposed  Collection; 
Comment  Request;  Reinstatement 

AGENCY:  Food  and  Drug  Administration, 
HHS. 

ACTION:  Notice.  ^   ,. 

■ — * — ~ — < 

SUMMARY:  The  Food  and  Drug 
Administraticui  (FDA)  is  announcing  ah 
opportunity  for  public  comment  on  the 
proposed  collection  of  certain 
information  by  the  agency.  Under  the 


Paperwork  Reduction  Act  of  1995, 
Federal  agencies  are  required  to  publish 
notice  in  the  Federal  Register 
concerning  each  proposed  t;ollection  of 
information,  including  each  proposed 
reinstatement  of  an  existing  collection 
of  information,  and  to  allow  60  days  for 
public  comment  in  response  to  the 
notice,  tliis  notice  solicits  comments  on 
reporting  requirements  for  the  filing  of 
citizen  petitions  with  FDA. 

DATES:  Submit  vmtten  comments  on  the 
collection  of  information  by  February  4, 
1997. 
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AOORESSES:  Submit  written  Gomments 
on  the  collection  of  infonnatidli  to  the 
Dockets  Management  Branch  (HFA- 
305),  Food  and  Dnig  Administratioii, 
12420  Parklawn  Dr.,  rm.  1-23, 
Rockville.  MD  20857.  All  comments 
should  be  identified  with  the  docket 
number  found  in  brackets  in  the 
heeding  of  this  document 
FOR  RWTHER  MFOmUTION  CONTACT: 
Peggy  R.  Wolff,  Office  of  Inlprmation 
Resources  Management  (HFA-250), 
Food  and  Drug  Administration,  5600 
Fishers  Lane,  rm.  16B-19,  Rockville, 
MD  20857.  30t-827-1223. 
SUPPI^MENTARY  MRJIMATION:  Under  the 
Paperwork  Reduction  Act  of  1995  (the 
PRA)  (44  U.S.C.  3501-3520),  Federal 
agencies  must  obtain  approval  from  the 
Office  of  Management  and  Budget 
(OMB)  for  each  collection  of 
information  they  conduct  or  sponsor. 
"Collection  of  information"  is  defined 
in  44  U.S.C  3502(3)  and  5  CFR 
1320.3(c)  and  includes  agency  requests 
or  requirements  that  members  of  the 
public  submit  reports,  keep  records,  or 
provide  information  to  a  third  party. 
Section  3506(c)(2)(A)  of  the  PRA  (44 
U.S.C.  3506(c)(2)(A))  requires  Federal 
agencies  to  provide  a  60-day  notice  in 


the  Federal  RegiftMr  concerning  each 
proposed  collection  of  information, 
including  each  proposed  reinstatement 
of  an  existing  collection  of  information, 
before  submitting  the  collection  to  OMB 
for  approval.  To  comply  with  this 
requirement,  FDA  is  publishing  notice 
of  the  proposed  collection  of         * .  ■  .- 
information  listed  below.  «  ^ 

With  respect  to  the  following 
collection  of  information.  FDA  invites 
comments  on:  (1)  Whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  FDA's 
functions,  including  whether  the 
inicffmaticm  will  have  practical  utility; 

(2)  the  accuracy  of  FDA's  estimate  of  the 
burden  of  the  proposed  collection  of 
information,  including  the  validity  of 
the  methodology  and  assimiptions  used; 

(3)  ways  to  enhance  the  quality,  utility, 
and  clarity  of  the  information  to  be 
collected;  and  (4)  ways  to  minimize  the 
biuxlen  of  the  collection  of  information 
on  respondents,  including  through  the 
use  of  automated  collection  techniques, 
when  appropriaite,  and  other  forms  of 
infcMination  technology. 

Estimated  Annual  REp6frnNG  Burobi 


Ctttzen  PelMon— 21  CFR  1030  (OMB 
Control  Number  O01O-O18»— 


The  Administrative  Procedures  Act  (5 
U.S.C  553(e)),  provides  that  every 
agmcy  shall  accord  any  interested 
person  the  ri^t  to  petition  for  isstiance, 
amendment,  or  repeal  of  a  rule.  Section 
10.30  (21  CFR  10.30)  provides  that  any 
person  may  submit  to  the  agency  • 
citizen  petition  requesting  the 
Commissioner  of  Food  and  Drugs  to       ' 
issue,  amend,  or  revoke  a  regulation  or 
order,  or  to  take  or  refrain  from  tnHng 
any  other  form  of  administrative  action. 

The  information  is  used  by  the  agency 
to  determine  the  need  or  desirability  of 
the  requested  action  and  also  to 
determine  if  the  submitted  infbrmation 
is  suffideat  to  support  the  action.  FDA 
determines  whether  or  not  to  grant  the 
petition  based  on  the  information 
submitted. 

The  afiiacted  respondents  are 
individuals  or  households,  state  or  local 
governments,  not-for-profit  institutions 
aad  businesses  or  other  for-profit 
institutions  or  groups. 

FDA  estimates  the  burden  resulting 
from  the  requirements  of  §  10.30  as 
follows: 


21  CFR  Section 


10  JO 


No.  of  Respondents 


120 


Annual  Frequency  per  Re- 


There  are  no 


Tow  Annual  Re- 


120 


HouEB  par  Reaponee 


12 


coals  w  operating  and  maintenance  costs  associMad  wWi  ttw  colection  of  Morrntfioa 


Total  Hours 


1,440 


The  agency  bases  this  estimate  of 
burden  on  fiscal  year  1995  data  in 
which  there  were  120  petitions  filed 
that  each  took  an  estimated  12  hours  to 

complete. 

Dated:  Novemb«  27, 1996. 

WilUaa  K.  Hufabard, 

Associate  Coauniasioner  for  Policy 
Coordination. 

(PR  Doc.  96-91052  Filed  12-5-96;  8:45  am] 

aajJNQ  COOC  41«0-*t-F 


[Dodcet  Na  96N-042e) 

Agency  Information  Collection 
AotlYttles:  Propoeed  Collection; 
Comment  Request;  Extension 

agency:  Food  and  Drug  Administration. 
HHS. 

ACTION:  Notice. 


summary:  The  Food  and  Drug 
Administration  (FDA)  is  aimouncing  an 
opportimity  for  public  comment  on  the 
proposed  collection  of  certain 
information  by  the  agency.  Under  the 


Paperwork  Reduction  Act  of  1995, 
Federal  agencies  are  required  to  publish 
notice  in  the  Federal  Register 
concerning  each  proposed  collection  of 
information,  including  each  proposed 
extension  of  an  existing  collection  of 
information,  and  to  allow  60  days  for 
public  comment  in  response  to  the 
notice.  This  notice  solicits  comments  on 
requirements  for  filing  objections  and 
requests  for  a  hearing  on  a  regulation  at 
order. 

DATES:  Submit  written  comments  on  the 
collection  of  information  by  February  4. 
1997. 

AOORESSES:  Submit  written  comments 
on  the  collection  of  Information  to  tlw 
Dockets  Management  Branch  (HFA- 
305),  Food  and  Drug  Administration, 
12420  Parklawn  Dr.,  rm.  1-23, 
Rockville,  MD  20857.  All  comments 
should  be  identified  with  the  docket 
number  found  in  brackets  in  the 
heading  of  this  document. 

FOR  FURTHER  INFORMATION  CONTACT: 

Denver  Presley,  Office  of  Information 
Resources  Management  (HFA-250),     .   , 


Food  and  I}rug  Administration,  5600 
Fishen  Lane,  rm.  16B-19,  Rockville, 
MD  20857.  301-827-1686. 

SUPPI^MENTARY  INFORMATION:  Under  the 
Paperwork  Reduction  Act  of  1995  (the 
PRA)  (44  U.S.C  3501-3520).  Federal 
agencies  must  obtain  approval  from  the 
Office  of  Management  and  Budget 
(OMB)  for  each  collection  of 
information  they  conduct  or  sponsor. 
"Collection  of  information"  is  defined 
in  44  U.S.C.  3502(3)  and  5  CFR 
1320.3(c)  and  includes  agency  requests 
or  requirements  that  members  of  the 
public  submit  reports,  keep  records,  or 
provide  Information  to  a  third  party. 
Section  3506(c)(2)(A)  of  the  PRA  (44 
U.S.C.  3506(c)(2)(A))  requires  Federal 
agencies  to  provide  a  60-day  notice  in 
the  Federal  Register  concerning  each 
proposed  collection  of  information, 
including  each  proposed  extension  of  an 
existing  collection  of  information, 
before  submitting  the  collection  to  OMB 
for  approval.  To  comply  with  this 
requirement,  FDA  is  pubUshing  notice 
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of  the  proposed  collection  of 
iofonnation  listed  below. 

With  respect  to  the  followiixg 
collection  of  information,  FDA  invites 
comments  on:  (1)  Whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  FDA's 
functions,  including  whether  the 
information  will  have  practical  utility; 

(2)  the  acciiracy  of  FDA's  estimate  of  the 
burden  of  the  proposed  collection  of 
information,  including  the  validity  of 
the  methodology  and  assumptions  used; 

(3)  ways  to  enhance  the  quality,  utility, 
and  clarity  of  the  information  to  be 
collected;  and  (4)  ways  to  minimize  the 
biirden  of  the  collection  of  information 
on  respondents,  including  through  the 
uae'of  automated  collection  techniques, 
when  appropriate,  and  other  forms  of 
information  technology. 


Filing  Objectioiis  and  Raqnests  far  a 
Hearing  <m  a  Regulation  or  Order.  21 
CFR  Part  12,  (OMB  Cootrol  Numbar 
0910-0184— Extenaioa) 

Under  section  701(e)(2)  of  the  Federal 
Food,  Drug,  and  Cosmetic  Act  (the  act) 
(21  U.S.C.  371(e)(2)),  within  30  days 
after  publication  of  a  reguktidn  or 
order,  any  person  adversely  afCacted  by 
such  regulations  ot  order  may  file 
objections  and  request  a  public  hewring. 
The  implementing  regiilations  for  these 
statutory  requirements  are  foimd  at  21 
CFR  12.22,  which  sets  forth  the  format 
and  instructions  for  filing  objections 
and  requests  for  a  hearing.  Each 
objection  for  which  a  hearing  has  been 
requested  must  be  separately  numbered 
and  specify  with  particularity  the 
provision  of  the  regulation  or  the 
proposed  order  objected  to.  In  addition. 

Estimated  Annual  Reporting  Burden 


each  objection  must  include  a  detailed 
description  emd  analysis  of  the  factual 
information  to  be  presented  in  support 
of  the  objection  as  well  as  any  report  or 
other  document  relied  rai,  with  some 
exceptions.  Failxire  to  include  this 
information  constitutes  a  waiver  of  the 
right  to  a  hearing  on  that  objection.  FDA 
uses  the  description  and  analysis  only 
for  the  purpose  of  determining  whethw 
a  hearing  ret^est  is  justified.  The 
description  and  analysis  do  not  limit  the 
evidence  that  may  be  presented  if  a 
hearing  is  granted. 

Respondents  to  this  information 
collection  are  those  parties  that  may  be 
adversely  affected  by  an  order  or 
regulation. 

FDA  estimates  the  burden  of  the 
collection  of  informati(Mi  provisions  for 
these  regulations  as  follows:, . 


21  CFRSecHon 


12.22 


No.  of 
Reapondenis 


60 


Annual 

Frequency  per 

Response 


1 


Total  Annual 
Responses 


60 


Hours  per 
Reaponsa 


20 


Total  Hours 


1.200 


There  are  no  capital  coats  or  operalirifl  and  maintenance  coata  associated  wMh  this  cottectton  o(  informatioa 


The  burden  estimate  for  this 
collection  of  information  is  based  on 
agency  data  received  on  this 
administrative  procedure  for  the  past  3 
years.  Agency  personnel  responsible  for 
processing  the  filing  of  objections  and 
requests  for  a  public  hearing  on  a 
specific  regulation  or  order,  estimate 
approximately  60  requests  are  received 
by  the  agency  annually,  with  each 
requiring  approximately  20  hours  of 
preparation  time. 

Dated:  November  27. 1996. 
imiiam  K.  HBfalMrd.  '  *  ^- 

Associate  Commissioner  fm-Pdhy 
Coordination. 

(FR  Doc.  96-31054  Filed  12-5-96;  8:45  am] 
MJJNO  OOOf  41W-«1-F 


[DoefcatNo.96N-0261] 

Agency  Information  Collection 
Activities;  Submission  for  OMB 
RevMw;  Comment  RequjWt; 
Reinstatement         .-r=*-  -  :  -      , 

AQENCV:  Food  and  Drug  Administration, 

HHS. 

ACTIOM:  Notice. ^^ 

StMNIARY:  The  Food  and  Drug 
Administration  (FDA)  is  announcing 
that  the  pn^posed  collection  of 
in£ormati<Hi  listed  below  has  been 


submitted  to  the  Office  of  Management 
and  Budget  (OMB)  for  review  and 
clearance  imder  the  Paperwork 
Reduction  Act  of  1995. 
DATES:  Submit  written  comments  on  the 
collection  of  information  by  Janiiary  6. 
1997. 

ADDRESSES:  Submit  written  comments 
on  the  collection  of  information  to  the 
Office  of  Information  and  Regulatory 
Affairs,  OMB,  New  Executive  Office 
Bldg.,  725  17th  St.  NW.,  rm.  10235, 
Washington,  DC,  Attn:  Desk  Officer  for 
FDA. 

FOR  FURTHER  MFORMATION  CONTACT:  Judy 
Bigelow,  Office  of  Information 
Resources  Management  (HFA-250), 
Food  and  Drug  Administration,  5600 
Fishers  Lane,  rm.  16B-19,  Rockville, 
MD  20857,  301-827-1479. 
SUPPI.EMENTARY  INFORMATION:  hi 
compliance  with  section  3507  of  the 
Paperwoik  Reduction  Act  of  1995  (44 
U.S.C.  3507),  FDA  has  submitted  the 
following  proposed  collection  of 
information  to  OMB  for  review  and 
clearance. 

Reclassification  Petitions  for  Medical 
Devices— 21  CFR  Part  860— (OMB 
Control  Number  0910-0138— 
Reinstatement) 

Under  sections  513(e)  and  (f).  514(b). 
515(b),  and  520(1)  of  the  Federal  Food. 


Drug,  and  Cosmetic  Act  (the  act)  (21 
U.S.C.  360c(e)  and  (f),  360d(b),  360e(b), 
and  360j(l))  and  21  CFR  part  860. 
subpart  C,  FDA  has  the  responsibility  to 
collect  data  and  information  contained 
in  reclassification  petitions.  The 
reclassification  provisions  of  the  act 
allow  any  person  to  petition  for 
reclassification  of  a  medical  device  from 
any  one  of  three  classes  (I,  n,  and  m)  to 
another  class.  The  reclassification 
procedures  regulation  (§  860.123) 
requires  the  submission  of  sufficient, 
vaUd  scientific  evidence  demonstrating 
that  the  proposed  classification  will 
provide  a  reasonable  assurance  of  safety 
and  effectiveness  of  the  device  for  its 
intended  use.  The  reclassification 
provisions  of  the  act  serve  primarily  as 
a  vehicle  for  manufacturers  to  seek 
reclassification  from  a  higher  to  a  lower 
class,  thereby  reducing  the  regulatory 
requirements  applicable  to  a  particular 
device.  The  reclassification  petitions 
requesting  classification  from  class  in  to 
class  n  or  class  I,  if  approved,  provide 
an  alternative  route  to  the  market  in  lieu 
of  premaricet  approval  for  class  III 
devices. 

FDA  estimates  the  burden  qf  this 
collection  of  information  as  follows: 


64754 


F«dw«l  Register  /  Vol.  61,  No.  236  /  Friday,  December  6.  1996  /  Notices 


Estimated  Annual  Reporting  Burden 

• 

21  CFR  Section 

Naof 

Reapondents 

Annual 

Frequency  per 

Response 

Total  Annual 
Responses 

Hours  per 
Response 

Total  Hours 

86ai23 

11 

1 

11 

500 

5,500 

There  are  no  capital  costs  or  operating  and  maintenance  coats  associated  with  this  coiection  of  infonralion. 


Baaed  on  cuiient  trends,  FDA 
anticipates  that  11  petitions  will  be 
submitted  each  year.  The  time  required 
to  prepare  and  submit  a  reclassification 
petition,  including  the  time  needed  to 
assemble  supporting  data,  averages  500 
hours  per  petition.  This  average  is  based 
upon  estimates  by  FDA  administrative 
and  tarhniral  staff  who  are  familiar  with 
the  requirements  for  submission  of  a 
reclassification  petition,  have  consulted 
and  advised  manufacturers  on  these 
requirements,  and  have  reviewed  the 
documentation  submitted. 

Dated-  November  27, 1996. 
WniUaB  K.  Hubbard, 
Associate  Commissioner  for  PoUcy 
Coordination. 

(PR  Doc.  96-31049  Piled  12-05-96;  8:45  am] 
■LUNQ  COOe  41«t-«1-F 

fPotkm  No.  MF-0410] 

Betty  J.  Pendleton;  Filing  of  Food 
Additive  Petition  (Animal  Use)  Sodium 
Staarate 

AQENCY:  Food  and  Drug  Administration, 

HHS. 

ACnON:  Notice. 

SUMMARY:  The  Food  and  Drug 

Administration  (FDA)  is  annmmring 

that  Betty  J.  Pendleton  has  filed  a 
petition  proposing  that  the  food  additive 
regulations  be  amended  to  provide  for 
the  safe  use  of  sodiimi  stearate  as  an 
anticaking  agent  in  animal  feed. 
DATES:  Written  comments  on  the 
petitioner's  environmental  assessment 
by  February  4, 1997. 
ADDRESSES:  Submit  written  comments 
to  the  Dockets  Management  Branch 
(HFA-305).  Food  and  Drug 
Administration.  12420  Parklawn  Dr., 
rm.  1-23,  Rockville.  MD  20857. 
FOR  FURTHER  INFORMATION  CONTACT: 
Henry  E.  Ekperigin,  Center  for 
Veterinary  Medicine  (HFV-222),  Food 
and  Drug  Administration,  7500  Standish 
PL.  Rockville,  MD  20855,  301-594- 
1724. 

SUPPLEMENTARY  INFORMATION:  Under  the 
Federal  Food,  Drug,  and  Cosmetic  Act 
(sec.  409(b)(5)  (21  U.S.C.  348(b)(5))), 
notice  is  given  that  a  food  additive 
petition  (FAP  2236)  has  been  filed  by 
Betty  J.  Pendleton,  15505  Coimtry  Ridge 


Dr.,  Chesterfield.  MO  63017.  The 
petition  proposes  to  amend  the  food 
additive  regxilations  in  part  573  Food 
Additives  Permitted  in  Feed  and 
Drinking  Water  (^Animals  (21  CFR  part 
573)  to  provide  for  the  safe  use  of 
sodium  stearate  as  an  anticaking  agent 
in  animal  feed. 

The  potential  environmental  impact 
of  this  action  is  being  reviewed.  To 
encourage  public  participation        *  ..•' 
consistent  with  regulations  promulgated 
under  the  National  Environmental 
Policy  Act  (40  CFR  1501.4(b)),  the 
agency  is  placing  the  environmental 
assessment  submitted  with  the  petition 
that  is  the  subject  of  this  notice  on 
public  display  at  the  Dockets 
Management  Branch  (address  above)  for 
public  review  and  comment.  Interested 
persons  may,  on  or  before  February  4, 
1997,  submit  to  the  Dockets 
Managonent  Branch  (address  above) 
written  ccmunents.  Two  copies  of  any 
comments  are  to  be  submitted,  except 
that  individuals  may  submit  one  copy. 
Comments  are  to  be  identified  with  the 
docket  niunber  foimd  in  brackets  in  the 
heading  of  this  document.  Received 
comments  may  be  seen  in  the  office 
above  between  9  a.m.  and  4  p.m., 
Monday  through  Friday.  FDA  will  also 
place  on  public  display  any 
amendments  to,  or  comments  on,  the 
petitioner's  environmental  assessment 
without  further  announcement  in  the 
Federal  Register.  If,  based  on  its  review, 
the  agency  finds  that  an  environmental 
impact  statement  is  not  required  and 
this  petition  results  in  a  regulation,  the 
notice  of  availabihty  of  the  agency's 
findings  of  no  significant  impact  and  the 
evidence  supporting  that  finding  will  be 
published  with  the  regulation  in  the 
Federal  Register  in  accordance  with  21 
CFR  25.40(c). 

Dated:  November  15. 1996.     - 

MicbaelJ.BIackwell, 

Deputy  Director,  Canter  for  Veterinary 
Medicine. 

(FR  Doc  96-31048  Filed  12-5-96;  8:45  am] 

BILUNQ  COOC  41W-01-F 


Poe«ietNo.96P-O0M| 

Oetarminstloft  That  Teatostarona 
Propionate  2%  Ointmant  Was  Not 
WlthdiawBi  From  Saia  for  Raaaona  of 
Safety  or  Effactivanaaa 

Note:  This  document  was  originally 
published  at  61  FR  59233.  on  Thursday, 
November  21, 1996.  The  docimient  was 
inadvertently  published  with  an  incorrect 
■  signature.  For  the  convenience  of  the  reader, 
the  document  is  being  republished  in  its 
entirety. 

AGENCY:  Food  and  Drug  Administration, 

HHS. 

ACTION:  Notice. 

SUMMARY:  The  Food  and  Drug 
Administratioii  (FDA)  has  determined 
that  testosterone  propionate  2% 
ointment  (Perandren  Ointment)  was  not 
withdrawn  fiom  sale  for  reasons  of 
safety  or  effectiveness.  This 
determination  will  eJIow  FDA  to 
approve  abbreviated  new  drug 
applications  (ANDA's)  for  testosterone 
propionate  2%  ointment. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mary  E.  Catchings.  Center  for  Drug 
Evaluation  and  Research  (HFD-7),  Food 
and  Drug  Administration,  7520  Standish 
PL,  Rockville,  MD  20855,  301-594- 
2041. 

SUPPLEMENTARY  INFORMATION:  In  1984, 
Congress  passed  into  law  the  Drug  Price 
Competition  and  Patent  Term 
Restoration  Act  of  1984  (Pub.  L.  98-417) 
(the  1984  amendments),  which 
authorized  the  approval  of  duphcate 
versions  of  drug  products  approved 
under  an  ANDA  procedure.  ANDA 
sponsora  must,  with  certain  exceptions, 
show  that  the  drug  for  which  they  are 
seeking  approval  contains  the  same 
active  ingredient  in  the  same  strength 
and  dosage  form  as  the  listed  drug,, 
which  is  a  veraion  of  the  drug  that  was 
previously  approved  under  a  new  drug 
application  (NDA).  Sponsors  of  ANDA's 
do  not  have  to  repeat  the  extensive 
clinical  testing  otherwise  necessary  to 
gain  approval  of  an  NDA.  The  only 
clinical  data  required  in  an  ANDA  are 
data  to  show  that  the  drug  that  is  the 
subject  of  the  ANDA  is  bioequivalent  to 
the  listed  drug. 

The  1984  amendments  included  what 
is  now  section  505(j){6)  of  the  Federal 
Food,  Drug,  and  Connetic  Act  (the  act) 
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(21  U.S.C.  355(j)(6)),  which  requires 
FDA  to^ublish  a  list  of  all  approved 
drugs.  FDA  publishes  this  list  as  part  of 
the  "Approved  Drug  Prodiicts  With 
Therapeutic  Equivalence  Evaluations," 
which  is  generally  known  as  the 
"Orange  Book."  Under  FDA  regulations, 
drugs  are  withdrawn  from  the  list  if  the 
agen(?y  withdraws  or  suspends  approval 
of  the  drug's  NDA  or  ANDA  for  reason^ 
of  safety  or  eRisctiveness,  or  if  FDA 
determines  that  the  Usted  drug  was 
withdrawn  from  sale  for  reasons  of 
safety  or  effectiveness  (§  314.162  (21 
CFR  314.162)).  Regulations  also  provide 
that  the  agency  must  make  a 
determination  as  to  whether  a  Usted 
drug  was  withdrawn  from  sale  for 
reasons  of  safety  or  effectiveness  before 
an  ANDA  that  refers  to  that  listed  drug 
may  be  approved  (§  314.161(a)(1)  (21 
CFR  314.161(a)(1))).  FDA  may  not 
approve  an  ANDA  that  does  not  refer  to 
a  listed  drug. 

On  March  19, 1996,  Richard  Hamer 
Associates,  Inc.,  submitted  a  citizen 
petition  (Docket  No.  96P-0090/CP1) 
under  21  CFR  10.2S(a),  10.30,  and 
§  314.161(b),  requesting  that  the  agency 
determine  whether  testosterone 
propionate  2%  ointment  was  withdrawn 
from  sale  for  reasons  of  safety  or 
effectiveness  and,  if  the  agency 
determines  that  the  drug  was  not  ■ 
withdrawn  from  sale  for  reasons  of 
safety  or  effectiveness,  to  relist  the  drug 
in  the  Orange  Book.  Testosterone 
propionate  2%  ointment  (Perandren 
Ointment)  was  the  subject  of  approved 
NDA-0499  held  by  Ciba  Pharmaceutical 
Co.  In  the  Federal  Register  of  September 
23, 1971  (36  FR 18885).  FDA  vrtthdrew 
approval  of  NDA-  0499  for  Perandren 
Ointment  based  on  the  applicant's 
failure  to  submit  required  annual 
reports  (section  505(e)  of  the  act  (21 
U.S.C.  355(e))  and  21  CFR  314.80  and 
314.81). 

FDA  has  reviewed  its  records  and. 
under  §§  314.161  and  314.162(c).  has 
determined  that  testosterone  propionate 
2%  ointment  was  not  withdrawn  from 
sale  for  reasons  of  safety  or  effectiveness 
and  v^ll  relist  testosterone  propionate 
2%  ointment  in  the  "Discontinued  Drug 
Product  List"  section  of  the  Orange 
Book.  The  "Discontinued  Drug  Product 
List"  delineates,  among  other  items, 
drug  products  that  have  been 
discontinued  from  marketing  for  reasons 
other  than  safety  or  effectiveness. 
ANDA's  that  refer  to  testosterone 
propionate  2%  ointment  may  be 
approved  by  the  agency. 


Dated:  November  27. 1996. 
William  ILHiibiMrd, 

Associate  Commissioner  for  Policy 

Coordination. 

(FR  Doc  9«-31119  Filed  12-5-96;  «:45  am) 

BHXMQ  CODE  41«-ei-P 

[Docket  No.  950-0413] 

Draft  Guidance  on  the  Content  and 
Format  of  Preinar1(0t  Notification 
(510<i())  SutNniaslons  for  Liquid 
CiMmicai  Germicides;  Avaiiabiilty 

agency:  Food  and  Drug  Administration, 

HHS. 

action:  Notice. 

SUMMARY:  The  Food  and  Drug 
Administratidn  (FDA)  is  annoimcing  the 
availability  of  a  draft  guidance  entitled 
"Guidance  on  the  Content  and  Format 
of  Premarket  Notification  (510(k)) 
Submissions  for  Liquid  Chemical 
Germicides."  The  draft  guidance 
provides  specific  directions  to 
manufacturers  regarding  information 
and  data  that  should  be  submitted  to 
FDA  in  a  premaricet  notification  (510(k)) 
submission  for  a  liquid  chemical 
germicide.  This  draft  guidance,  dated 
April  26,  1995,  replaces  a  previous 
version  dated  January  31, 1992. 
DATES:  Written  comments  by  March  6. 
1997. 

ADDRESSES:  Submit  written  requests  for 
single  copies  of  the  draft  guidance  to  the 
Division  of  Small  Manufacturers 
Assistance  (HFZ-220),  Center  for 
Devices  and  Radiological  Health.  Food 
and  Drug  Administration,  5600  Fishers 
Lane.  Rockville.  MD  20857.  301-443- 
6597  (toll  free  outside  of  MD  1-800- 
638-2041).  Send  two  self-addressed 
adhesive  labels  to  assist  that  office  in 
processing  your  requests.  Submit 
written  conunents  on  the  draft  guidance 
to  the  Dockets  Management  Branch 
(HFA-305),  Food  and  Drug 
Administration,  12420  Parklawn  Dr., 
nn.  1-23,  Rockville,  MD  20857. 
Requests  and  comments  should  be 
identified  with  the  docket  nimiber 
foimd  in  brackets  in  the  heading  of  this 
document  The  draft  guidance  and 
received  comments  are  available  for 
public  examination  in  the  Dockets 
Management  Branch  between  9  a.m.  and 
4  p.m.,  Monday  through  Friday. 
FOR  FURTHER  INFORMATKM  CONTACT: 
Chiu  S.  Lin,  Center  for  Devices  and 
Radiological  Health  (HFZ-410),  Food 
and  Drug  Administration,  9200 
Qwporate  Blvd..  Rockville.  MD  20850, 
301-443-8913. 

SUPPLEMENTARY  INFORMATION:  FDA 
regidates  the  introduction  of  medical 
devices  into  interstate  commerce.  A 


person  intending  to  market  a  liquid 
chemical  germicide  medical  device 
must  submit  a  premariLet  notification 
under  section  510(k)  of  the  Federal 
Food.  Drug,  and  Cosmetic  Act  (21  U.S.C. 
360(k))  to  FDA  before  introducing  the 
device  into  inteistate  commerce. 
Regulations  governing  the  general 
content  and  format  of  510(k) 
submissions  (21  CFR  part  807)  and  other 
regulatory  requir^nents  are  discussed  in 
guidance  documents  available  irom  the 
Center  for  Devices  and  Radiological 
Health,  Division  of  Small  Manufact\uers 
Assistance  (address  above).  The  intent 
of  this  draft  guidance  is  to  provide 
510(k)  applicants  with  specific 
directions  regarding  information  and 
data  that  should  be  submitted  to  FDA  in 
a  510(k)  submission  for  a  liquid 
chemical  germicide  medical  device. 

The  effective  use  of  chemical 
germicides  is  important  in  preventing 
nosocomial  .infections.  Comprehensive, 
scientifically  sound  critwia  for  the 
evaluation  of  chemical  germicides  is 
essential  to  help  ensure  that  these 
agents  are  safe  and  effective  for  their 
intended  use  when  used  according  to 
their  labeling.  FDA  recognizes  the 
importance  of  providing  applicants,  and 
other  interested  parties,  with  the 
agency's  510(k)  submission  criteria  for 
(^emical  germicides  in  order  to 
facilitate  assembly  of  necessary  data,  to 
maintain  consistency  of  review,  and  to 
provide  for  a  more  efficient  regulatory 
process.  The  draft  guidance  is 
predicated  upon  the  legal  principles  of 
the  510(k)  process.  It  also  draws  upon 
the  longstanding  regulatory  and 
scientific  basis  for  evaluation  of 
germicides  by  the  Federal  government. 
It  is  a  product  of  interactions  with 
interested  parties  in  industry, 
government,  and  academia  as  well  as 
with  infection  control  and  other  health 
care  professionals. 

This  is  a  draft  guidance  document, 
and  as  such  does  not  create  or  confer 
any  rights  for  or  on  any  person  and  does 
not  operate  to  bind  FDA  or  others; 
however,  it  does  represent  FDA's 
recommendations  at  this  time.  The  draft 
guidance  is  not  static  and,  thus,  will  be 
periodically  revised  to  remain  currmt 
with  the  state  of  the  art  in  this  fast 

rhnnging  area. 

Interested  persons  may  on  or  before 
March  6, 1997,  submit  to  the  Dockets 
Management  Branch  (address  above)     • 
*mtten  comments  regarding  this  draft 
guidance.  Two  copies  of  any  comments 
are  to  be  submitted,  except  that 
individuals  may  submit  one  copy. 
Comments  are  to  be  identified  with  the 
docket  number  found  in  brackets  in  the 
heading  of  this  document.  The  draft 
guidance  and  received  conunents  may 
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be  seen  in  the  office  above  between  9 
a.m.  and  4  p.mi„  Monday  through 
Friday. 

Dated:  November  20, 1996. 

D.  B.  Bnrttogton. 

Director,  Center  for  Device*  and  Badiological 
Health. 

IFRJ>oc.  96-31053  Filed  12-05-46;  8:45  am] 

■UJNQ  OOK  41W-01-F 


Health  Resources  and  Services 
Administration 

Agency  Irtformation  Collection 
Activities:  Sutxnission  for  0MB 
R«vle«if;  Comment  Request 

Periodically,  the  Health  Resoiiices 
and  Swvices  Administration  (HRSA) 
publishes  abstracts  of  information 
collection  requests  under  review  by  the 
Office  of  Management  and  Budget,  in 


compliance  with  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C 
Chapter  35).  To  request  a  copy  of  the 
clearance  requests  submitted  to  OMB  for 
review,  call  the  HRSA  Reports 
Clearance  Office  on  (301)-443-1129. 

The  following  request  has  been 
submitted  to  the  Office  of  Management 
and  Budget  for  review  under  the 
Paperwork  Reduction  Act  of  1995: 

HRSA  Competing  Training  Grant 
Application,  Instructions  and  Related 
Regulations  (OMB  No.  0915-0060)— 
Extension  and  Revisioa 

The  Health  Resources  and  Services 
Administration  uses  the  information  in 
the  apphcation  to  determine  the 
eligibility  of  appUcants  for  awards,  to 
calculate  the  amount  of  each  award,  and 
to  )udge  the  relative  merit  of 
applications.  This  is  a  request  tor    -"'  " 
renewed  clearance  vdth  several  changes 


Requwement 


in  the  form.  The  form  will  be  distributed 
electronically  via  the  Internet,  the 
budget  will  be  negotiated  for  all  years  of 
the  pro|ect  period  based  on  this 
application,  and  prograiii-specific 
instructions  will  include  greater 
standardization  of  content  for  the 
prefect  summary  and  the  detailed 
description  of  the  project  Applications 
for  selected  programs  must  include  data 
specified  in  statute.  The  statutory 
requirements  are  included  in  this 
clearance  request. 

Regulations  which  authorize  the 
application  form  and  other  reporting, 
disclosure  and  recordkeeping 
requirements  for  various  programs  are 
also  cleared  in  this  pack^e.  No  changes 
Mrere  made  to  the  regulations. 

The  estimated  annual  burden  for  the 
application  and  associated  regulations  is 
as  follows: 


Basic  apyiOfflrthyi ..^^ ^^ 

StMutory  reporting  requirefnenis  „. 

Regulatofy  requirements  (see  detailed  table  below): 

Reporting 

DiDcioeijiB  —««-._...«-.._.„„_.._„._„....__„„.„„. 

Heoorweeping  m......»w......«».,m»..*»....m».„...mm. 

Total . : 


Num- 
ber of 

re- 
sponc^ 


t.787 
1,131 

45 

168 

86 

1,787 


Re- 
sponses 

per  re- 
spond- 
ent 


1 
1 

1.7 
1.1 
1.2 


Hours 
per  re- 
sponse 


61.25 
ISO 

1 
3.4 
1.7 


Total 
burden 
hours 


109,454 
169,650 

75 

622 

168 

279.969 


Written  comments  and 
recommmdations  concerning  the 

Eroposed  information  collection  should 
a  sent  within  30  days  of  this  notice  to: 
Virginia  Huth,  Human  Resources  and 
Housing  Branch,  Office  of  Management 
and  Budget,  New  Executive  Office 
Building.  Room  10235,  Washington, 
DXl  20503. 

Dated:  November  27, 1996. 

J.  Henry  MmUbs, 

Associate  Administrator  for  Policy 
Coordination. 

(FR  Doc.  96-31118  Filed  12-5-96;  8:45  am] 
■LUNQ  COOC  41«»-is-r 


DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

(Docket  Na  FR^124-N-iq 

Federal  Property  Suitable  as  Facilities 
To  Assist  the  Homeless 

AQENCV:  Office  of  the  Assistant 
Secretary  for  Commimity  Planning  and 
Development,  HUD. 
action:  Notice. 


SUMMARY:  This  Notice  identifies 
unutilized,  underutilized,  excess,  and 


surplus  Federal  property  reviewed  by 
HUD  for  suitability  for  possible  use  to 
assist  the  homeless. 

EFFECTIVE  DATE:  December  6,  1996. 

FOR  FtWTNER  INfORMATION  CONTACT: 

Mark  Johnston,  Department  of  Housing 
and  Urban  Development,  Room  7256, 
451  Seventh  Street  SW,  Washington,  DC 
20410;  telephone  (202)  708-1226;  TDD 
nimiber  for  the  hearing-  and  speech- 
impaired  (202)  708-2565,  (these 
telephone  numbers  are  not  toll-free),  or 
call  the  toll-free  Title  V  information  line 
at  1-800-927-7588. 

SUPPLEMENTARY  INFORMATION:  In 

accordance  with  the  December  12. 1988 
court  order  in  National  Coalition  for  the 
Homeless  v.  Veterans  Administration, 
No.  88-2503-00  (D.D.C.),  HUD 
publishes  a  Notice,  on  a  weekly  basis, 
identifying  unutiUzed,  underutilized, 
excess  and  surplus  Federal  buildings 
and  real  property  that  HUD  has 
reviewed  for  suitability  for  use  to  assist 
the  homeless.  Today's  Notice  is  for  the 
purpose  of  announcing  that  no 
additional  properties  have  been 
determined  suitable  or  unsuitable  this 


Dated:  November  26. 1996. 

Jaoquie  M.  Lawing, 

Deputy  Assistant  Secretary  for  Economic 
Development. 

(FR  Doc  96-30765  Filed  12-5-96;  8:45  am] 

HLLMQ  COOS  4t1fr4»-l« 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 
[UTli-73975) 

Notice  of  Coal  Lease  Offering  by 
Sealed  Bid 

U.S.  Department  of  the  Interior, 
Bureau  of  Land  Management,  Utah  State 
Office.  P.O.  Box  45155,  Salt  Lake  Qty, 
Utah  84145-0155.  Notice  is  hereby 
given  that  at  1  «0  p.m.,  December  18. 
1996,  certain  coal  resources  in  lands 
hereinafter  described  in  Carbon  Coimty. 
Utah,  will  be  offered  for  competitive 
lease  by  sealed  bid  of  $100.00  per  acre 
or  more  to  the  qualified  bidder 
siibmitting  the  highest  bonus  bid  in 
accordance  with  the  provisions  of  the 
Mineral  Leasing  Act  of  1920,  as 
amended  (41  StaL  437).  However,  no 
bid  will  be  accepted  for  less  than  fair 
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mariLBt  value  as  detennined  by  the 
authorized  officer.  A  company  or 
individual  is  limited  to  one  sealed  bid. 
If  a  company  or  individual  submits  two 
or  more  sealed  bids  for  this  tract,  all  of 
the  company's  or  individual's  bids  will 
be  rejected. 

This  lease  is  being  offered  for  sale 
under  the  provisions  set  forth  in  the 
regulations  for  Leasing  on  Application 
at  43  CFR  3425. 

The  lease  sale  will  be  held  in  the 
Bureau  of  Land  Management  Conference 
Room,  324  South  State  Street,  Suite  302, 
Salt  Lake  Qty,  Utah,  at  1:00  p.m.  oa 
December  18, 1996.  At  that  time,  the 
sealed  bids  will  be  opened  and  read.  No 
bids  received  after  10:00  a.m.,  December 
18, 1996,  will  be  considered. 

Coal  Offered  i 

The  coal  resource  to  be  offered  "^ 
consists  of  all  coal  recoverable  in  the 
following  lands  located  in  Carbon 
County,  Utah,  approximately  10  miles 
north  of  Price,  Utah: 

T.  12  S.,  R.  9  B.,  SLM,  Utah 

Sec.  25,  lots  1-4,  W2E2,  W2  (all): 

Sac.  26,  E2E2. 
T.  12  S.,  R.  10  E..  SLM,  Utah 

Sec.  28,  E2,  E2W2,  SWNW.  W2SW; 

Sea  29,  N2N2.  S2NW.  NWSW,  E2SE; 

Sec.  30,  lots  1-4,  NE,  E2W2,  N2SE,  SWSE. 
Containing  2,299.40  acres 

Three  economically  recoverable  coal 
beds,  the  C  Seam.  Kenilworth,  and  D 
Seams  are  found  in  this  tract.  The  seams 
are  all  greater  than  6  feet  in  thickness. 
This  tract  contains  an  estimated  22.1 
million  tons  of  recoverable  high  volatile 
B  bitviminous  coal. 

The  estimated  coal  qiiality  using 
weighted  average  of  samples  on  an  as- 
received  basis  is: 

12,776-12.889  BTU/lb.;  2.88-3.78 

Percent  Moisture;  .53-.57  Percent 

sulphur;  7.03-8.07  Percent  ash;  47.02- 

48.48  Percent  fixed  carbon;  40.36-42.03 

Percent  volatile  matter. 

(Totals  do  not  equal  100%  due  to 

rounding) 

Rental  and  Royalty 

A  lease  issued  as  a  result  of  this 
offering  will  provide  for  payment  of  an 
annual  rental  of  $3.00  per  acre  or 
fraction  thereof  and  a  royalty  payable  to 
the  United  States  of  12.5  percent  of  the 
value  of  coal  mined  by  surface  methods, 
and  8  percent  of  the  value  of  coal  mined 
by  underground  methods.  The  value  of 
coal  shall  be  determined  in  accordance 
with  BLM  Manual  3070. 

Notice  of  Availability  '  -    ■  ." 

Bidding  instructions  are  included  in 
the  Detailed  Statement  of  Lease  Sale.  A 
copy  of  the  detailed  statement  and  the 
proposed  coal  lease  are  available  by 


mail  at  the  Bxireau  of  Land  Management. 
Utah  State  Office,  P.O.  Box  45155,  Salt 
Lake  City,  Utah  84145-0155  or  in  the 
Public  Room  (room  400),  324  South 
State  Street,  Suite  301,  Salt  Lake  aty. 
Utah  84111-2303.  All  case  file 
documents  and  written  comments 
submitted  by  the  public  on  Fair  Market 
Value  or  royalty  rates  except  those 
portions  identified  as  proprietary  by  the 
commentator  and  meeting  exemptions 
stated  in  the  Freedom  of  Information 
Act,  are  available  tat  pubUc  inspection 
in  the  Public  Room  (room  400)  of  the 
Bureau  of  Land  Management. 
Douglas  M.  Koxa, 

Deputy  State  Director,  Natural  Resowrces.    - 
(PR  Doc.  96-31045  Filed  12-5-96;  8:45  am] 
aiLUNQ  OODK  4*ie-oo-p 

[OR-958-0777-64;  QP6-0178;  OR-19673 
(WA)1 

Public  Land  Order  No.  7227; 
Revocation  of  Qeological  Survey  Order 

F^miary  15, 1949. 

AQBICY:  Bureau  of  Land  Management, 

Interior. 

ACnow:  Public  land  order. 

summary:  This  order  revokes  in  its 
entirety  a  Geological  Survey  order 
which  withdrew  280.77  acres  of  public 
lands  for  the  Bureau  of  Land 
Management's  Powersite  Classification 
No.  400.  The  lands  are  no  longer  needed 
for  the  purpose  for  which  they  were 
withdrawrn.  TTiis  action  will  restore  the 
lands  to  surface  entry.  The  lands  have 
been  and  continue  to  be  open  to  mining 
and  mineral  leasing. 
EFFECTIVE  DATE:  January  6, 1997. 
FOR  FURTHER  INFORMATION  CONTACT: 
Betty  McCarthy,  BLM  Oregon/ 
Washington  State  Office,  P.O.  Box  2965, 
Portland,  Oregon  97208-2965,  503-952- 
6155. 

By  virtue  of  the  authority  vested  in 
the  Secretary  of  the  Interior  by  Section 
204  of  the  Federal  Land  Policy  and 
Management  Act  of  1976,  43  U.S.Q 
1714  (1988),  it  is  ordered  as  follows: 

1.  "The  Geological  Survey  Order  dated 
February  15, 1949,  which  established 
Powersite  Classification  No.  400.  is 
hereby  revoked  in  its  entirety  as  to  the 
follov«ring  described  lands: 

WillamettB  Meridiaa 

T.  25  N..  R.  21 E., 

Sec.  10.  SEV4NWV*;  >■ 

Sec.  18,  lot  1; 

Sec.  20,  WV.SWV4: 

Sec  30,  SEV4NEV4. 
T.  26  N.,  R.  22  E., 

Sec  6,  SEV4NEV4: 

Sec.  8.  SEV4SEV4. 

The  areas  described  aggregate  280.77  acres 
in  Chelan  and  Douglas  Counties. 


2.  The  State  of  Washington  has 
waived  its  preference  right  for  public^ 
highway  ri^ts-of-way  or  material  sites 
as  provided  by  the  Act  of  June  10, 1920, 
Section  24,  as  amended,  16  U.S.C  818 
(1988). 

3.  At  8:30  a.m.  on  Janumy  6, 1997,  the 
lands  described  in  paragraph  1  will  be 
opened  to  the  operation  of  the  public 
lund  laws  generally,  subject  to  valid 
existing  rights,  the  provisions  of  existing 
withdrawals,  other  segregations  of    • 
record,  and  the  requirements  of 
applicable  law.  All  valid  applications 
received  at  or  prior  to  8:30  a.m.,  on 
January  6, 1997,  shall  be  considered  as 
simultaneously  filed  at  that  time.  Those 
received  thereafter  shall  be  considered 
in  the  order  of  filing. 

Dated:  November  4, 1996. 
Bob  Annatrong. 

Assistant  Secretary  of  the  Interior. 
[PR  Doc.  96-31041  Filed  12-5-96;  8:45  am) 
MUMQ  OOOe  431fr<S3-l> 


[NV-030-07-1330-00] 

Notice  of  Closure  of  PutMIc  Lands  to 
Off-Road  Vehicle  Use  and  Discharge  of 
Hrearms,  Carson  City,  Nevada 

AOENCY:  Bureau  of  Land  Management, 
Department  of  the  Interior. 
summary:  Notice  is  hereby  given  that 
certain  public  lands  in  the  vicinity  of 
Brunswick  Canyon  are  closed  to  off-road 
motorized  vehicle  use  and  the  discharge 
of  firearms.  This  closure  is  necessary  to 
prevent  impacts  to  soil  and  vegetative 
resources  at  a  recently  reclaimed  BLM 
community  sand  pit. 
EFFECTIVE  DATES:  This  closure  goes  into 
effect  on  November  23, 1996,  and  will 
remain  in  effect  until  the  BLM 
Authorized  Officer  determines  the 
reclamation  at  the  pit  is  successful  and 
the  closiu«  is  no  longer  needed. 
SUPPLEMENTARY  INFORMATION:  This 
closure  appUes  to  all  motorized  vehicle 
traffic  and  discharge  of  firearms  except 
for  emergency  and  law  enforcement 
persoimel  during  the  conduct  of  their 
official  duties.  Tlie  public  lands  affected 
by  this  closure  are  described  as  follows: 

ML  DiaUo  Meridian* 

T.  15  N.,  R.  ?1  E., 
Sec  19,  SV1SEV4NWV4NEV4  and 
I^V4SWV4NEV4. 

Authority:  43  CFR  8364— Closure  and 
Restriction  Orders;  8365.1-6 — 
Supplementary  Rules  of  Conduct;  8341.2 — 
OfF-road  Vehicles  Conditions  of  Use,  Special 
Rules. 

PENALTY:  Any  person  who  fails  to 
comply  with  this  closure  may  be  sub)ect 
to  imprisonment  for  not  more  than  12 
months,  or  a  fine  in  acccHdanoe  with  the 
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arolicable  provisions  of  18  USC  3571, 
or  both. 

FOR  RIRTNER  MFOWMTION  CONTACT:  John 
O.  Singlaub,  District  Manager,  Carson 
Gty  District,  Bureau  of  Land 
Management,  1535  Hot  Springs  Road, 
Carson  Qty,  Nevada  89706.  Telephone: 
(702)  885-6000. 

A  map  of  the  closed  area  is  available 
at  the  Carson  City  District  Office. 

Dated:  November  22, 1996. 
Daniel  L.  Jacqnet, 

Acting  District  Managar.  Canon  City  District. 
(FR  Doc.  96-31018  Filed  12-5-96;  8:45  am] 
OOOe  4310-HC-M 


National  Park  8«fvic« 

Racord  of  Daciaion;  Hnal 
Environmantal  Impact  Statamant 
Qanaral  Managamant  Plan;  Richmond 
Nationai  Battlefield  Park,  Virginia 

Pursuant  to  Section  102(2)(C)  of  the 
National  Environmental  Policy  Act  of 
1969  (Pub.  L.  91-190  as  amended),  and 
specifically  to  regulations  promu^ted 
by  the  Council  on  Environmental 
CMlity  (40  CFR  1505.2),  the 
Department  of  the  Interior,  National 
Park  Service,  has  prepared  the  following 
Record  of  Decision  on  the  Final 
Envircmmental  Impact  Statement  (EIS) 
for  the  General  Management  Plan  for  the 
Richmond  National  Battlefield  Park 
(RNBPj,  Virginia. 

Introduction:  Richmond  National 
Battlefield  Park,  located  in  Hanover 
County.  Henrico  County.  Chesterfield 
County,  and  the  City  of  Richmond, 
Virginia,  was  established  in  1936  by  the 
Congress  of  the  United  States  as  part  of 
the  National  Park  System  for  the 
battlefield's  historic  significance. 

Public  Law  95-625,  the  National 
Parks  and  Recreation  Act,  requires  the 
preparation  and  timely  revision  of 
GKffs  for  each  unit  of  the  national  park 
system.  Section  604  of  that  Act  outlines 
several  requirements  for  GMPs. 
including  measures  for  the  protection  of 
the  area's  resources  and  "indications  of 
potential  modifications  to  the  external 
boundaries  of  the  unit  and  the  reasons 
therefor."  The  previous  general  plan  for 
this  Paik  was  completed  in  1971,  called 
the  Master  Plan  for  Richmond  National 
Battlefield  Park.  The  issues  at  RNBP 
have  changed  dramatically  since  1971. 
New  challenges  for  p>ark  management 
have  emerged  since  then. 

This  General  Management  Plan/ 
Environmental  Impact  Statement 
identifies  the  purpose,  significance,  and 
primary  interpretive  themes  for  RNBP. 
The  Plai^ddresses  visitor  experience, 
resource  protection,  and  administrative 


reqoirements  that  will  affect  the  park 
over  approximately  the  next  15  years. 

Background:  The  Park  owns  763.99 
acres  in  1 1  individual  units  spread  over 
a  132-square  mile  area.  The  Park 
interprets  the  repeated  efforts  by  the 
Union  army  in  1882  and  1864-65  to 
take  Richmond,  the  capital  of  the 
Confederacy,  and  to  destroy  the  Army  or 
Northern  Virginia.  The  Park  contains 
relatively  few  acres  for  the  thirty  plus 
battles  that  occurred  in  the  area.  Many 
visitors  expect  to  see  more  battlefield 
land  preserved  and  support  addition  of 
more  acreage  to  the  park.  The 
Congressional  definition  of  the 
boundary  for  the  park  includes  too 
much  land  for  some  property  owners 
and  local  government  representatives. 

The  park  evolved  Crom  private  and 
state  actions  to  protect  the  battlefields. 
The  March  2, 1936,  authorizing  act  of 
Congress  (49  Stat.  1155)  defines  the 
mission  of  RNBP  as  follows: 

*  *  *  all  such  lands,  structures,  and  other 
property  in  the  military  battlefield  area  or 
areas  of  the  City  of  Richmond,  Virginia,  or 
within  five  milea  of  the  city  limits  of  said  city 
or  within  five  miles  of  the  boundary  of  the 
present  Richmond  Battlefield  State  Park,  as 
shall  be  designated  by  the  Secretary  of  the 
Interior,  in  the  exercise  of  his  discretion  as 
necessary  or  desirable  for  national  battlefield 
parlc  pinposes.  •   •   •  such  area  or  areas  shall 
be,  and  they  are  hereby,  established, 
dedicated,  and  set  apart  as  a  public  park  for 
the  benefit  and  inspiration  of  the  people  and 
shall  be  known  as  the  Richmond  National 
BatUefield  Park. 

Decision  (Selected  Action):  The 
National  Park  Service  will  implement 
the  proposed  action  as  described  in  the 
Final  Environmental  Impact  Statement 
released  Jxdy  29,  1996. 

The  National  Park  Service  will 
manage  resources,  staff,  and  visitors  in 
order  to  preserve  the  battlefields  and 
interpret  the  military  actions  of  the 
Richmond  Qvil  War  integrated  with  an 
imderstanding  of  the  importance  of  the 
Confederate  capital  to  both  sides. 
Visitors  will  be  directed  to  battlefields 
and  other  Civil  War  resource  sites  in 
Virginia.  The  main  visitor  center  will 
remain  at  Chimborazo  Park  augmmted 
with  interpretation  of  the  hospital  story; 
NPS  will  continue  to  explore  the 
possibihties  for  cooperative 
development  of  a  heritage  education/ 
Civil  War  visitor  center  in  Richmond. 
The  plan  responds  actively  to  the  Qvil 
War  Sites  Advisory  Commission  report 
to  Congress  recommending  federal 
involvement  in  protection  of  certain 
batUefields.  RNBP's  enabling  legislation 
is  proposed  to  be  amended  by  Congress 
to  authorize  the  appropriation  and 
expenditiue  of  federal  funds  for  the 
purchase  of  battlefield  lands,  including 


specific  tracts  outside  the  existing 
legislative  boundary.  In  order  to  allay 
ccmcems  of  property  owners  and  be    ■ 
specific  for  potential  donations,  the  NPS 
will  request  that  Congress  (1)  redefine 
the  authorized  boundary  of  RNBP  to 
reduce  it  to  include  approximately 
7,121  acres,  within  which  battlefield 
resource  protection  and/or 
interpretation  would  be  accomplished 
through  a  partnership  among  local, 
state,  and  federal  government  and  the 
private  sector;  and  (2)  stipulate  that  any 
real  property  interest  acquired  by  the 
NPS  be  acqiiired  only  on  a  willing  seller 
basis;  and  (3)  authorize  that 
appropriated  funds  may  be  used  to 
acquire  interest  in  real  estate.  The 
environmental  consequences  of  this 
plan  will  include  expansion  of  the 
battlefield  resource  protection  efibrt, 
and.  with  partnerships  with  other 
entities,  a  greaUy  improved  and 
integrated  interpretation  of  all  the  Qvil 
War  resources  in  the  Richmond  area. 
Expanded  partnerships  and  resource 
protection  efforts  would  lead  to  an 
expanded  visitor  base.  More  visitors  to 
the  batUefields  will  result  in  longer 
visits  to  the  area  by  mme  people, 
resulting  in  expanded  heritage  tourism 
and  Increased  tourist  spending.  The 
benefits  will  positively  affect  the 
metropolitan  Richmond  area.  Nationally 
significant  battlefields  would  enjoy  a 
greater  measure  of  protection  and 
natural  resources  would  be  carefully 
considered  as  cultural  resource 
restoration  and  managmnent  plans  are 
developed. 

Basis  for  Decision:  The  draft  plan  for 
this  park's  general  management  was 
carefully  crafted  over  a  five  year  period 
with  considerable  public  input. 

At  Richmond  National  Battlefield 
Park  (RNBP)  there  is  an  opportunity  to 
convey  to  visitors  the  meaning  of  the 
war.  Not  only  is  there  a  strategic 
explanation  for  the  batties  at  Richmond, 
but  also  the  Confederate  capital's 
industrial,  economic,  political,  and 
social  fabric  merge  with  the  battlefield 
stories  there.  The  concentration  of 
diverse  Civil  War  resomt»s  found  in  the 
Richmond  area  is  imparalleled.  A  site- 
specific  focus  on  the  battles  at 
Richmond,  the  combatants,  and  an 
understanding  of  why  those  battles 
occurred  at  Richmond  can  contribute  to 
a  visitor's  understanding  of  the 
complexity  of  the  American  past  and 
provide  a  means  to  appreciate  strengths 
and  shortcomings  in  our  collective 
heritage.  With  a  carefully  developed 
battiefield  preservation, 
commemoration,  and  interpretive  effort, 
including  close  cooperation  with  other 
public  and  private  agencies  preserving 
Civil  War  resources,  RNBP  can  become 
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a  moving  and  eloquent  place  where 
visitOTS  can  examine  for  themselves  the 
meaning  of  the  American  Qvil  War  and 
its  relevance  in  the  modem  world. 

Protection  and  interpretation  of  the 
battlefield  resources  around  Richmond 
has  mgendered  debates  about  where, 
how  much,  and  by  whom  since  the  local 
citizenry  began  the  push  for  battlefield 
preservation  early  this  century.  In  1927 
the  Richmond  B^efield  Parks 
Corporation  began  assembling  the 
original  battlefield  acreage;  and  in  1932 
the  oorpc»Ation  deeded  all  of  its 
property  to  the  Commonwealth  of 
Virginia  to  become  Virginia's  first  state 
park — the  Richmond  Battlefield  State 
Park.  That  same  year,  a  study  done  by 
the  Secretary  of  War  for  the  U.S. 
Congress  determined  that  these  acres 
were  appropriate  for  acquisition  by  the 
War  Department  should  they  be  offered 
for  donation.  The  War  Department  study 
further  recommended  that  an  additional 
1,905  acres  of  core  battlefield  land  be 
piirchased.  Hie  donation  was  ultimately 
accepted  by  federal  authorities,  but  he 
recommendation  regarding  additional 
land  acquisition  was  not  acted  upon.  In 
1993  the  Congressionally  chartered  Civil 
War  Sites  Advisory  Commission 
submitted  its  report  that  highlighted 
seven  (7)  battlefields  around  Richmond 
in  the  list  of  the  fifty  most  significant 
and  most  threatened  battlefields.in  the 
country.  This  Plan  is  consistent  with  the 
recommendations  of  the  Commission. 

Other  Alternatives  Considered:  Three 
other  alternatives  to  the  selected  action 
were  considered:  (1).  Under  the  no- 
action  alternative,  the  park  would 
continue  to  have  amorphously  defined 
boundaries  that  include  large  portions 
of  developed  land  and  would  emphasize 
recreational  development.  This 
alternative  was  defined  by  the  1971  Park 
Master  Plan  and  supporting 
implementation  plans.  The  interpretive 
ideas  were  to  deemphasize  battle  tactics 
and  explain  the  Qvil  War  in  general  in 
Richmond  with  no  attempt  to  lead 
visitors  on  an  interpretive  theme  bom 
one  site  to  another.  Chimborazo  would 
revert  to  the  Qty  while  a  new  visitor 
center  and  headquarters  would  be 
constructed  at  Fort  Harrison;  (2)  The 
first  development  option  would  create  a 
new  visitor  center  in  downtown 
Richmond  and  deemphasize  battlefield 
preservation.  Interpretation  would 
emphasize  the  importance  of  the    ■ 
Confederate  capital,  and  visitors  would 
be  directed  to  a  wide  range  of  surviving 
Civil  War  resources  in  the  metropolitan 
Richmond  area;  (3)  The  other 
development  option  would  emphaaze 
an  expanded  battlefield  land  protection 
and  ailtural/natural  landscape  scene 
restoration  effcsrt.  The  visitor  center 


would  be  located  adjacent  to  a 
battlefield,  and  interpretation  would 
emphasize  the  military  actions  to  take 
the  city. 

Measures  to  Minimize  Impacts  and 
Address  Public  Concerns:  TTie 
enviroiunental  consequences  of  the 
proposed  action  and  the  other 
alternatives  were  fully  ddbimiented  in 
the  DEIS  and  are  re-presented  with 
modificatioAs  in  the  FEIS.  The  public 
review  period  on  the  DEIS  ended 
October  2, 1995.  The  "Affected 
Environment"  section  that  follows  the 
alternatives  described  the  park's 
surroimdings  and  community  context, 
the  current  visitor  experience,  existing   , 
cultural  and  natiual  resoim^s,  and 
current  park  operations  and 
administration.  In  the  Environmental 
Consequences  section  the  proposal  and- 
altematives  are  analyzed  for  their 
general  and  specific  impacts  on  the 
visitor  experience,  resource  protection, 
park  administration,  and  the 
surrounding  community. 

The  results  of  public  comment  oh  the 
DEIS  are  included  in  the  FEIS.  A  major 
concession  on  the  part  of  the  National 
Park  Service  was  to  eliminate 
objectionable  provisions  of  the  power  of 
eminent  domain  and  to  propose  to  buy 
land  bom  willing  sellers  only.  Further, 
the  Savage  Station  battlefield  and  parts 
of  the  Totopotomy  Creek  battlefield 
were  dropped  from  the  proposed 
boundary.  The  main  Visitor  Center  is 
planned  to  remain  at  Chimborazo  and 
partnerships  with  the  private  and  public 
sectors  pursued  to  augment  visitor 
services  to  establish  a  Civil  Wtu-  center 
in  Richmond. 

Also  in  response  to  public  comment, 
this  action  reaffirms  the  MPS 
commitment  to  battlefield  resource 
protection  and  responds  actively  to  the 
Civil  War  Sites  Advisory  Commission 
report  to  Congress  recommending 
federal  involvement  at  certain 
battlefields.  Changes  in  the  park's 
enabling  legislation  would  be  sou^t  to 
authorize  the  appropriation  and 
expenditure  of  federal  funds  for  the 
purchase  of  battlefield  lands,  including 
specific  tracts  outside  the  existing 
legislative  boundary.  These  changes  will 
enable  RNBP  to  be  a  more  effective 
steward  and  partner  with  private 
interests  and  local  and  state 
governments  to  protect  the  principal 
Qvil  War  resources  associated  with  the 
long  and  difficult  struggle  for  the  capital 
of  the  Confederacy  and  to  interpret 
these  resources  so  as  to  foster  an 
understanding  of  their  significance  as 
parts  of  a  whole.  If  the  legislation  is  not 
enacted,  the  plan  will  be  able  to  be 
effected  except  that  property  would  be 


acquired  only  through  the  use  of 
donations. 

The  no-action  period  on  this  final 
plan  and  envircmmental  impact 
statement  ended  September  9, 1996, 
thirty  (30)  days  after  the  publication  of 
a  notice  of  availability  in  the  Fedoal 
Rcntster. 

Envimrunentally  Preferable  Action: 
The  environmentally  prefrared 
alternative  is  the  one  that  causes  the    ^ 
least  damage  to  the  biological  and 
physical  environment.  If  is  the 
alternative  that  best  protects,  preserves 
and  enhances  the  historic,  cultural,  and 
natural  resources  of  the  area  where  the 
proposed  actim  is  to  take  place. . 

'n\e  proposal  is  the  alternative  the 
best  fits  the  definition.  This  Plan  will, 
best  protect  resources  cultural  and 
natural. 

Conclusion:  The  above  factors  and 
considerations  justify  selection  of  the 
preferred  alternative  as  the  General 
Management  Plan  for  the  Ridunond 
National  Battlefield  Park  as  identified 
and  detailed  in  the  final  EIS. 

Park  personnel  will  begin  working 
with  local  and  state  officials,  the  private 
sector,  other  staff  of  the  National  Park 
Service,  and  the  Congress  of  the  United 
States  to  implement  the  plan. 

Dated:  November  25, 1996. 
Cynthia  MacLeod, 
Superintendent,  Richmond  National 
Battlefield  Park.  (804)  226-1 981. 

Dated:  November  26, 1996. 
Wanen  D.  Beadi. 

Assistant  Fietd  Director.  Northeast  Field  Ana, 
(215)597-7013. 

[PR  Doc.  96-30702  Filed  12-V-96:  8:45  am) 
HUMG  COM  4*ie-7«-M 


General  Management  Plan/ 
Environmental  Impact  Statement  for 
Keweenaw  National  Histoilcal  PaiK 
MHchigan 

ACTION:  Notice  of  Intent  to  prepare  an 
environmental  impact  statement  (EIS) 
for  the  General  Management  Plan  for 
Keweenaw  National  Historical  Park. 
Michigan. 

summary:  Pursuant  to  section  102(2HC) 
of  the  National  Environmental  Policy 
Act,  the  National  Park  Serviee, 
Department  of  the  Interior  will  prepare 
an  Environmental  Impact  Statement  to 
assess  the  potential  impacts  of  future 
development  and  management  options 
in  conjunction  with  the  General 
Management  Plan  for  Keweenaw 
National  Hist(»ical  Park,  Michigan. 

Preparation  of  a  draft  General 
Management  Plan  began  in  1995  and 
included  preparation  of  a  draft 
Environmental  Assessment.  Scoping  for 
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the  plan  has  included  interdisciplinary 
team  meetings  with  the  Keweenaw 
National  Historical  Park  Advisory 
Commission,  inteiested  agencies, 
oiganizations,  and  individuals. 
Meetings  with  the  general  public  were 
conducted  in  February  and  May,  1995. 
The  scoping  process  has  indicated  that 
the  proposals  being  considered  may 
resuh  in  significant  impacts  to  the 
homan  environment  and  may  constitute 
a  major  Federal  action  significantly 
a£kcting  the  quality  of  the  human 
environment  Therefore,  the  preparation 
of  an  EIS  in  ccm  junction  with  the  plan 
is  appropriate. 

llie  General  Management  Plan  and 
EIS  will  investigate  alternatives  ranging 
from  no  action  to  a  variety  of 
development  and  management 
proposals  designed  to  gmde  visitor  use, 
resource  protection,  and  partnership 
relationships.  Federal,  State  and  local 
agencies,  and  other  individxials  or 
organizations  who  may  be  interested  in, 
or  affected  by,  the  future  development 
of  Keweenaw  National  Historical  Park 
are  further  invited  to  participate  in 
refining  or  identifying  issues.  Written 
comments  and  suggestions  concerning 
preparation  of  the  EIS  should  be  sent  to: 
Superintendent.  Keweenaw  National 
Historical  Park.  100  Red  Jacket  Road 
(2nd  floor),  Calumet,  Michigan  49913. 
William  Schenk,  Fi^  Director  for  the 
Midwest  Field  Area  in  Om^ia.  Nebraska 
is  the  responsible  official. 

Preparation  of  the  plan  and  EIS  is 
expected  to  take  about  12  months.  The 
draft  plan  and  EIS  shoiild  be  available 
far  public  review  by  spring,  1997  with 
the  final  plan  and  EIS  and  Record  of 
Decision  expected  to  be  completed  by 
fall.  1997.  Schedules  for  pubUc 
meetings  to  solicit  comments  on  the 
draft  plan  will  be  annoimoed  at  the  time 
of  plan  completion. 

Dated:  November  22, 1996. 
WnUaBW.Schnk, 
PUd  Dinctor,  Midwnt  Field  Ana. 
(PR  Doc  96-31120  FUad  12-5-96;  8:45  am] 
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DEPARTMBIT  OF  JUSTICE 

Fofvign  Claims  SetHement 
Commission 

IPXl&C.  Meedng  NoOo*  No.  11-0q 
Sunshine  Act  Meeting 

The  Foreign  Claims  Settlement 
Commission,  pursuant  to  its  regulations 
(45  CFR  Part  504)  and  the  Government 
in  the  Sunshine  Act  (5  U.S.C  552b). 
hereby  gives  notice  in  regard  to  the 
scheduling  of  meetings  and  (oai 


hearings  for  the  transaction  of 
Commission  business  and  other  matters 
specified,  as  follows: 

Date  and  Time:  Men.,  December  16. 1996. 
lOKW  a.m. 

Subfect  hlatter:  1.  Concideration  of 
Proposed  Decisions  on  claims  lyttft 
Albania  ■ 

2.  Oral  He«ring«>a  ot^sction  to  Piopoaed 
Decision  in  the  following  claim  against 
Albania: 

ALB-216— Rita  Deto  Sefla 

3.  Hearings  on  the  raconl  on  objections  to 
Proposed  Deciaions  in  the  following  claims 
against  Albania: 

ALB-155— Near  East  Foundation 
ALB-163— Zakije  Floniiace  Lika 
ALB-202— Nazmi  Araniti  /v.* ' ' 

ALS-217— Arthur  Genaralis  '  '/^ 

aatu8:C)pen 

Subject  matter  not  disposed  of  at  the 
scheduled  meeting  may  be  carried  over 
to  the  agenda  of  the  following  meeting. 

All  meetings  are  held  at  the  Foeign 
claims  Settlement  Commission,  600  E 
Street,  NW.,  Washii^on,  DC.  Requests 
for  information,  or  advance  notices  of 
intenticm  to  observe  an  open  meeting 
may  be  directed  to:  Administrative 
Officer,  Foreign  Claims  Settlement 
Commission,  600  E  Street,  NW.,  Room 
6029,  Washington,  DC  20579. 
Telephcoe:  (202)  616~698a.         .^ 

Dated  at  Washington.  DC.  DaceaabHr  \, 

1996. 

Inditfa  a  Lack. 

Administrative  Officer. 

[FR  Doc.  96-31243  Piled  12-4-96;  2:13  pm| 
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SunsMns  Act  Meedno 

The  Foreign  Claims  Settlement 
Commission,  pursuant  to  its  regulations 
(45  CFR  Part  504)  and  the  Government 
in  the  Simshine  Act  (5  U.S.C.  552b), 
hereby  gives  notice  in  regard  to  the 
scheduling  of  meetings  and  (»al    . 
hearings  for  the  transaction  of 
Commission  business  and  other  mattere 
specified,  as  follows: 

Date  and  Time:  Mon.,  Dacambu'  16. 1996. 
approximatery  11:30  ajn. 

Subject  S4atter:  Consideration  of  Proposed 
Decisions  on  claims  of  Holocaust  survivon 
against  Germany. 

Status:  Closed. 

All  meetings  are  held  at  the  Foreign 
claims  Settlement  Commission.  600  E 
Street.  NW.,  Washi^on,  DC.  Requests 
for  information,  or  advance  notices  of 
intention  to  observe  an  open  meeting 
may  be  directed  to:  Admhiistrative 
Officer,  Foreign  Claims  Settlement 
Commission,  600  E  Street,  NW..  Room 


0029.  Washington,  DC  20579. 
Telephone:  (202)  61&-6988. 

Dated  at  Washington,  DC.  December  4. 

jMUthaLock. 

Administrative  Officer. 
(FR  Doc  96-31244  FUed  12-4-96;  2:13  pm] 
I  0001  44i«-at-r 


hnmlgratfon  and  NaturaHzaOon  Ssrvtos 

Agency  Infonnatlon  CoMectton 
ActlvMes:  Extension  of  Existtig 
CoNsclkMi;  Comment  Request 

ACTION:  Notice  of  infortnation  coUectioa 
imder  review;  application  for  advance 
permission  to  return  to  imrelinquished 
domicile. 

Office  of  Management  and  Budget 
approval  is  being  sought  for  the 
information  collection  Listed  below. 
This  proposed  information  collection 
was  previously  published  in  the  Federal 
Kegialer  on  August  14, 1996.  at  61  FR 
42270,  allowing  for  a  60-day  public 
comment  period.  No  comments  wesi 
received  by  the  Immigration  and 
Naturalization  Service. 

The  purpose  of  this  notice  is  to  allow 
an  additional  30  days  for  publk 
comments  until  January  6,  1997.  Tbi» 
process  ifi  conducted  in  accordance  wUh 
5  CFR  Part  1320.10. 

Written  comments  and/or  suggestions 
regarding  the  item  contained  in  this 
notice,  especially  regarding  the 
estimated  public  burden  and  associated 
response  time,  should  be  directed  to  the 
Office  of  Management  and  Budget, 
C^ee  of  Regulatory  AiEsin,  Attention: 
Department  of  Justice  Desk  (XBce. 
Washington,  DC  20530.  Additionally, 
comments  may  be  submitted  to  QMB  via 
facsimile  to  (202)  395-7285.  Conunents 
may  also  be  submitted  to  the 
Department  of  Justice  (DOJ).  Justice 
Management  Division,  InformatioB 
Management  and  Security  Staff, 
Attention:  Department  Clearance 
Officer,  Suite  850. 1001  G  Street.  NW., 
Washington.  DC  20530.  Additionally, 
comments  may  be  submitted  to  DOJ  via 
facsimile  to  (202)  514-1534. 

Written  comments  and  suggestions 
from  the  public  and  affected  agencies 
concerning  the  {Htiposed  collection  of 
information  should  address  one  or  more 
of  the  following  four  points: 

(1)  Evaltiate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility; 

(2)  Evaluate  the  acciuacy  of  the 
agency's  estimate  of  the  burden  of  the 
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proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 

(3)  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

(4)  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g.,  permitting  electronic  submission  of 

""responses. 

Overview  ofThis  Infonnatioii      •'-■?> 
Collection  •       '* ' 

(1)  Type  of  Information  Collection: 
Extension  of  a  currently  approved 
collection. 

(2)  Title  of  the  Form/Collection: 
Application  for  Advance  Permission  to 
Return  to  Unrelinquished  Domicile. 

(3)  Agency  form  number,  if  any,  and 
the  applicable  component  of  the 
Department  of  Justice  sponsoring  the 
collection:  Form  1-191.  Office  of 
Examinations,  Adjudications  Division. 
Immigration  and  Naturalization  Service. 

(4)  Affected  public  who  will  be  asked 
or  required  to  respond,  as  well  as  a  brief 
abstract:  Primary:  Individuals  or 
Households.  The  information  collected 
on  this  form  will  be  used  to  determine 
whether  an  applicant  is  eligible  for 
discretionary  relief  imder  section  212(c) 
of  the  Act. 

(5)  An  estimate  of  the  total  number  of 
respondents  and  the  amount  of  time 
estimated  for  an  average  respondent  to 
respond:  300  respondents  at  15  minutes 
(.250)  per  response. 

(6)  An  estimate  of  the  total  public 
burden  (in  hoivs]  associated  with  the 
collection:  75  annual  burden  hours. 

If  additional  information  is  required 
contact:  Mr.  Robert  B.  Briggs,  Clearance 
Officer,  United  States  Department  of 
Justice,  Information  Management  and 
Security  Staff,  Justice  Management 
Division,  Suite  850,  Washington  Center. 
1001  G  Street,  NW,  Washington,  DC    ■ 
20530. 

Dated:  December  2, 1996. 
Robert  B.  Briggs, 

Department  Qearance  Officer,  United  States 
Department  of  Justice.  ■ 
[FR  Doc.  96-31038  Filed •!  2-5-96;  8:45  am] 
nujMscoot  44ie-i»-M 


DEPARTMENT  OF  LABOR 

Office  of  the  Secretary 

Submission  for  0MB  Review; 
Comment  Request 

J)ecember  3, 1996. 

The  Department  of  Labor  (DDL)  has 
submitted  the  following  public 
information  collection  request  (ICR)  to 
the  Office  of  Management  and  Budget 
(OMB)  for  review  and  approval  in 
accordance  with  the  Paperwork 
Reduction  Act  of  1995  (Pub.  L.  104-13, 
44  U.S.C.  Chapter  35).  A  copy  of  the 
ICR.  with  applicable  supporting 
documentation,  may  be  obtained  by 
calling  the  Department  of  Labor  Acting 
Departmental  Clearance  Officer,  Theresa 
M.  O'Malley  (202)  219-5096  x  166). 
Individuals  who  use  a 
telecommunications  device  for  the  deaf 
(TTY/TDD)  may  call  (202)  219-4720 
between  9:00  a.m.  and  12:00  p.m.  Easter 
time,  Monday  through  Friday. 

Comments  should  be  sent  to  Office  of 
Information  and  Regulatory  Affairs, 
Attn:  OMB  Desk  Officer  for  the 
Occupational  Safety  and  Health 
Administration,  Office  of  Management 
and  Budget,  Room  10235,  Washington, 
DC  20503  (202)  395-7316),  within  30 
days  from  the  date  of  this  publication  in 
the  Federal  Register. 

The  OMB  is  particularly  interested  in 
comments  which: 

•  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
fqr  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility; 

•  Evaluate  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assiunptions  used; 

•  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

•  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g.,  permitting  electronic  submission  of 
responses. 

Agency:  Occupational  Salety  and 
Health  Administration. 

Title:  OSHA  Data  Collection  System. 

OMB  Number:  1218-0209. 

Frequency:  On  occasion. 
-    Affected  Public:  Business  or  other  fbr- 
|m>fit;  State,  Local  or  Tribal 
Government. 

Number  of  Respondents:  80,000. 


Estimated  Time  Per  Respondent:  30 
minutes. 

Tota7  Burden  Hours:  35.000. 

Total  Annualized  capital/startup  ' 
costs:— 0 — .  . 

Total  annual  costs  (operating/ 
maintainii^  systems  or  purchasing 
services):  — 0— . 

Description:  This  information 
collection  collects  occupational  injury 
and  illness  data  and  information  on 
number  of  workers  employed  and 
niunber  of  hours  worked  from 
establishment  in  portions  of  the  private 
sector. 

TheivM  M.  O'Malley. 
Acting  Departmental  Clearance  Officer. 
(FR  Doc.  96-31107  Filed  12-5-96;  8:45  ami 


Employment  Standards  Administration 
Wage  and  Hour  Division 

Minimum  Wages  for  Federal  and 
Federally  Assisted  Construction; 
General  Wage  Determination  Decisions 

General  wage  determination  decisions 
of  the  Secretary  of  Labor  are  issued  in 
accordance  with  applicable  law  and  are 
based  on  the  information  obtained  by 
the  Department  of  Labor  from  its  study 
of  local  wage  conditions  and  data  made 
available  firam  other  sources.  They 
specify  the  basic  hourly  wage  rates  and 
fringe  benefits  which  are  determined  to 
be  prevailing  for  the  described  classes  of 
laborers  and  mechanics  employed  on 
construction  projects  of  a  similar 
character  and  in  the  localities  specified 
therein. 

The  determinations  in  these  decisions 
of  prevailing  rates  and  fringe  benefits 
have  been  made  in  accordance  with  29 
CFR  Part  1 ,  by  authority  of  the  Secretary 
of  Labor  pursuant  to  the  provisions  of 
the  Davis-Bacon  Act  of  March  3. 1931, 
as  amended  (46  Stat.  1494,  as  amended, 
40  U.S.C  276a)  and  of  other  Federal 
statutes  referred  to  in  29  CFR  Part  1, 
Appendix,  as  well  as  such  additional 
statutes  as  may  from  time  to  time  be 
enacted  containing  provisions  for  the 
payment  of  wages  determined  to  be 
prevailing  by  the  Secretary  of  Labor  in 
accordance  with  the  Davis-Bacon  Act. 
The  prevailing  rates  and  fringe  benefits 
determined  in  these  decisions  shall,  in 
accordance  with  the  provisions  of  the 
foregoing  statutes,  constitute  the 
minimxmi  wages  payable  on  Federal  and 
federally  assisted  construction  projects 
to  laborers  and  mechanics  of  the 
specified  classes  engaged  on  contract 
work  of  the  character  and  in  the 
localities  described  therein. 

Good  cause  is  hereby  found  for  not 
utilizing  notice  and  public  comment 
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procedure  thereon  prior  to  the  issuance 
of  these  determinations  as  prescribed  in 
S  U.S.C.  553  and  not  providing  for  delay 
in  the  effective  date  as  prescribed  in  that 
section,  because  the  necessity  to  issue 
current  construction  industry  wage 
determinations  firequently  and  in  large 
volume  causes  procedures  to  be 
impractical  and  contrary  to  the  public 
interest. 

General  wage  determination 
decisions,  and  modifications  and 
supersedes  decisions  thereto,  contain  no 
expiration  dates  and  are  effective  from 
their  date  of  notice  in  the  Federal 
Register,  or  on  the  date  written  notice 
is  received  by  the  agency,  whichever  is 
earlier.  These  decisions  are  to  be  used 
in  accordance  with  the  provisions  of  29 
CFR  Parts  1  and  5.  Accordingly,  the 
applicable  decision,  together  with  any 
modificatfons  issued,  must  be  made  a 
part  of  every  contract  for  performance  of 
the  described  work  within  the 
geographic  area  indicated  as  required  by 
an  applicable  Federal  prevailing  wage 
law  and  29  CFR  Part  5.  The  wage  rates 
and  fringe  benefits,  notice  of  which  is 
published  herein,  and  which  are 
contained  in  the  Government  Printing 
Office  (GPO)  document  entitled 
"General  Wage  Determinations  Issued 
Under  The  Davis-Bacon  And  Related 
Act,"  shall  be  the  minimum  paid  by 
contractors  and  subcontractors  to 
laborers  and  mechanics. 

Any  person,  organization,  or 
governmental  agency  having  an  interest 
in  the  rates  determined  as  prevailing  is 
encouraged  to  submit  wage  rate  and 
fringe  benefit  information  for 
consideration  by  the  Department. 
Further  information  and  self- 
explanatory  forms  for  the  purpose  of 
submitting  this  data  may  be  obtained  by 
writing  to  the  U.S.  Department  of  Labor, 
Employment  Standards  Administration, 
Wage  and  Hour  Division,  Division  of 
Wage  Determinations,  200  Constitution 
Avenue,  N.W.,  Room  S-3014, 
Washington.  D.C.  20210. 

Modifications  to  General  Wage 
Determination  Decisions 

The  number  (tf  decisions,  listed  in  the 
Gownment  Printing  Office  document 
entitled  "General  Wage  Determinations 
Issued  Under  the  Davis-Bacon  and 
Related  Acts"  being  modified  are  listed 
by  Volume  and  State.  Dates  of 
publication  in  the  Federal  Register  are 
in  parentheses  following  the  decisions 
being  modified. 

Volume  I 

New  Jeraey 

N)960002  (Maich  15. 1996) 
N)960003  (March  IS.  1996) 


Vermont 
Vt960025  (March  15. 1996} 

Volume  n  '^'"■.'3:''^' 

District  of  ColumUa    ,  r„   .--*f.    ^*^y 

DCg60003  (March  15, 1996)       j,    ,  v  ?  • 
Delaware  "  \.^ 

DE960002  (March  15. 1996)  "•  t  '^ 

DE960005  (March  15, 1996) 

Maryland 

MD96d001  (March  15. 1996) 
MD960002  (March  15, 1996) 
MD960015  (March  15. 1996) 
MD960023  (March  15, 1996) 
MD960031  (March  15. 1996) 
MD960046  (March  15. 1996)  .  . 
MD960050  (March  15, 1996) 
MD960055  (March  15. 1996) 
MD9e0057  (March  15. 1996) 
MD960058  (March  15. 1996) 

Pennsylvania 

PA960002  (March  IS.  1996) 
PA960016  (March  15. 1996) 
PA960020  (March  15, 1996) 
PA960022  (March  15, 1996) 
PA960042  (March  15, 1996) 

Volume  m  .7    . 

Florida 


FL960002 
FL960014 
FL960015 
FL960017 
FL960032 

Kentucky 

iCY960001 
ICY960002 
KY960004 
KY960007 
ICY960P25 
KY96002S 
1CY960027 
ICy960028 
KY960029 


(March  IS. 
(March  15, 
(March  15. 
(March  15, 
(March  15, 

(March  15, 
(March  15, 
(March  15, 
(March  15, 
(March  15. 
(March  15, 
(March  15, 
(March  15. 
(March  15. 


1996) 
1996) 
1996) 
1996) 
1996) 


..  •■»»• 


1996) 
1996) 
1996) 
1996) 
1996) 
1996) 
1996) 
1996) 
1996) 


South  Carolina 


SC960033  (March  15, 1996) 


Volume  IV 

Illinois 

IL960001 
IL960002 
IL960005 
IL960006 
IL960008 
IL960009 
IL960010 
IL960011 
IL960012 
1L96001S 
IL960016 
IL960017 
IL960026 
IL960049 

Indiana 

IN960001 
IN960001 
IN960002 
IN960003 
IN960004 
IN960005 
IN960006 


(March  15, 
(March  15; 
(March  15, 
(March  15, 
(March  15. 
(March  15, 
(March  15, 
(March  15. 
(March  15, 
(March  15, 
(March  IS. 
(March  IS, 
(March  15, 
(March  15, 


1996) 
1996) 
1996) 
1996) 
1996) 
1996) 
1996) 
1996) 
1996) 
1996) 
1996) 
1996) 
1996) 
1996) 


'    S 


(May  17, 1996) 
(March  15, 1996) 
(March  IS.  1996) 
(March  15, 1996) 
(March  15. 1996) 
(March  15, 1996) 
(March  15. 1996) 


■■:/- 


*•»  r 


IN96O017  (March  15. 1996) 
IN960018  (March  15. 1996) 
IN960021  (March  IS,  1996) 
IN9600S9  (May  24, 1996) 

Minnesota 

MN960003  (March  IS.  1996) 
MN960005  (March  15, 1996) 
MN960007  (March  IS.  1996) 
MN960012  (March  15, 1996) 
MN960015  (March  IS.  1996) 
MN960017  (March  IS,  1996) 
MN960043  (March  15, 1996) 
MN960044  (March  15. 1996) 
MN960045  (March  IS.  1996) 
MN960046  (March  15, 1996) 
MN960047  (March  15. 1996) 
MN960048  (March  IS.  1996] 
MN960049  (March  15, 1996] 
MN960059  (March  15. 1996) 
MN960061  (March  15, 1996) 

Ohio 

OH960001  (March  15. 1996) 
OH960002  {March  15. 1996) 
OH960003  (March  15. 1996) 
OH960012  (March  15. 1996) 
OH960027  (March  15, 1996) 
OH960028  (March  IS.  1996) 
OH960029  (March  IS.  1996)  . 
OH960034  (March  15. 1996) 
OH960035  (March  IS.  1996) 
OH960036  (March  15. 1996) 

Volume  y 

Louisiana 

LA96004  (March  15. 1996) 
LA96005  (March  IS.  1996) 
LA96009  (March  15. 1996) 
LA96018  (March  15. 1996) 

Vt^ume  VI 

Colorado 

00960002  (March  15. 1996) 
CO960009  (March  15. 1996) 
00960024  (March  15. 1996) 

Idaho 

ID96l)013  (March  15. 1996) 
ID960014  (March  15, 1996) 

Wyoming 

WY960004  (March  IS,  1996) 

General  Wage  Determination 
Publication 

General  wage  determinations  issued 
under  the  Davis-Bacon  and  related  Acts, 
including  those  noted  above,  may  be 
foimd  in  the  Government  Printing  Office 
(GPO)  docimient  entitled  "General  Wage 
Determinations  Issued  Under  The  Davis- 
Bacon  and  Related  Acts".  This 
publication  is  available  at  each  of  the  50 
Regional  Government  Depository 
Libraries  and  many  of  the  1,400 
Government  Depository  Libraries  across 
the  county. 

The  general  wage  determinations 
issued  under  the  Davis-Bacon  and 
related  Acts  are  available  electronicaUy 
by  subscription  to  the  FedWorld 
Bulletin  Board  System  of  the  National 
Technical  Infonnation  Service  (NTISJ  of 
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the  U.S.  Department  of  Commerce  at 
(703) 487-4630. 

Hard-copy  subscriptions  may  be 
purchased  from:  Superintendent  of 
Documents,  U.S.  Government  Printing 
Office,  Washington,  D.C.  20402,  (202) 
512-1800. 

When  ordering  hard-copy 
sub8cription(s),  be  sure  to  specify  Ae 
State(s)  of  interest,  since  subscriptions 
may  be  ordered  for  any  or  all  of  the  six 
separate  volumes,  arranged  by  State. 
Subscriptions  include  an  annual  edition 
(issued  in  January  or  Felnruary)  which 
includes  all  current  gineral  wage 
determinations  for  the  States  covered  by 
each  volume.  Throughout  the  remaindn' 
of  the  year,  regular  weekly  updates  are 
distrilmted  to  subscribOTS. 

Si^ed  at  Washington.  D.C  thi«  29th  day 
of  November  1996. 
PhiUp  J.  Gloas, 

Chief,  Branch  ofCkmstniction  Wage 
Detaminations. 
(FR  Doc  96-30855  Filed  12-5-96:  8:45  am] 
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Pension  and  Welfare  Benefits 
Administration 

[Prohib(ted  Traneaetton  Exemption  M-t7: 
ExempUon  AppticaUon  No.  IM)9990,  at  al.] 

Grant  of  Individual  Exemptions;  Blue 
Cross  and  Blue  Shield  of  Virginia 

action:  Grant  of  individual  exemptions. 

SUMMARY:  This  dociunent  contains 
exemptions  issued  by  the  Department  of 
Labor  (the  Department)  from  certain  of 
the  prohibited  transaction  restrictions  of 
the  Employee  Retirement  Income 
Security  Act  of  1974  (the  Act)  and/or 
the  Internal  Revenue  Code  of  1986  (the 
Code). 

Notices  were  published  in  the  Federal 
Register  of  the  pendency  before  the 
Department  of  proposals  to  grant  such 
exemptions.  The  notices  set  forth  a 
siunmary  of  facts  and  representations 
contained  in  each  application  for 
exemption  and  referred  interested 
persons  to  the  respective  applications 
for  a  complete  statement  of  the  facts  and 
representations.  The  applications  have^ 
been  available  for  public  inspection  at 
the  Department  in  Washington,  D.C  The 
notices  also  invited  interested  persons 
to  submit  comments  on  the  requested 
exemptions  to  the  Department.  In 
addition  the  notices  stated  that  any 
intoested  person  might  submit  a 
written  request  that  a  public  hearing  be 
held  (where  appropriate).  The 
applicants  have  represented  that  they 
hiave  complied  with  the  requirements  of 
the  notification  to  interested  persons. 
No  public  comments  and  no  requests  for 


a  hearing,  unless  otherwise  stated,  were 
received  by  the  Department 

The  notices  of  proposed  exemption 
were  issued  and  the  exemptions  are 
being  granted  solely  by  the  Department 
because,  effective  December  31, 1978, 
section  102  of  Reorganization  Plan  No. 
4  of  1978  (43  FR  47713.  October  17. 
1978)  transferred  the  authority  of  the 
Secretary  of  the  Treasxiry  to  issue 
exemptions  of  the  type  proposed  to  the 
Secr^ary  of  Labor. " 

StatHtory  Findings 

In  accordance  with  section  408(a)  of 
the  Act  and/or  section  4975(c)(2)  of  the 
Code  and  the  procedures  set  forth  in  29 
CFR  Part  2570.  Subpart  B  (55  FR  32836, 
32847,  August  10, 1990)  and  based  upon 
the  entire  record,  the  Department  makes 
the  following  findings: 

(a)  The  exemptions  are 
administratively  feasible; 

(b)  They  are  in  the  interests  of  the 

C'   IS  and  their  participants  and 
eficiaries;  and 

(c)  They  are  protective  of  the  rights  of 
the  participants  and  beneficiaries  of  the 
plans. 

Blue  Cross  and  Blue  Shield  of  Virginia 
(the  Company)  Located  in  Richmond, 
VA;  Exemption 

(Prohibited  Transaction  Exemption  96-87; 
Exemption  Application  No.  D-09990] 

Section  L  Covered  Transactions 

The  restrictions  of  section  406(a)  of 
the  Act  and  the  sanctions  resulting  from 
the  application  of  section  4975  of  the 
Code,  by  reason  of  section  4975(c)(1)  (A) 
through  (D)  of  the  Code,  shall  not  apply 
to  the  proposed  receipt  of  cash  and/or 
common  stock  (the  Stock)  of  Trigon 
Healthcare,  Inc.  (Trigon),  the  Company's 
sole  owner,  by  any  employee  benefit 
plan  policyholder  of  the  Company  (the 
Plan),  other  than  an  employee  benefit 
plan  sponsored  by  the  Company  or  its 
affiliates,  in  exchange  for  such 
policyholder's  membership  interest  in 
the  Company,  in  accordance  with  the 
terms  of  a  plan  of  reorganization  (the 
Demutualization;  the  Demutualization 
Plan)  adopted  by  the  Company  and 
implemented  pursuant  to  the  insurance 
laws  of  the  State  of  Virginia. 

This  exemption  is  subject  to  the 
conditions  set  forth  below  in  Section  n. 

Section  n.  GeaeralGonditioos 

(a)  The  Demutalization  Plan  is 
implemented  in  aoonrdance  with 
procedural.and  substantive  safeguards 
that  are  imposed  under  Virginia  law  and 
is  subject  to  the  review  and  supervision 
by  the  Virginia  State  Corporation 
Commission  (the  Commission). 

(b)  The  Commission  reviews  the  terms 
of  the  options  that  are  provided  to 


certain  policyholders  of  the  Company 
(the  Eligible  Members),  as  part  of  such 
Commission's  review  of  the 
Demutualization  Plan,  and  the 
Commission  only  approves  the 
Demutualization  Plan  following  a 
determination  that  such 
Demutualization  Plan  is  fair  and 
equitable  to  the  policyholders. 

(c)  Ebch  Eligible  Member  has  an 
opportunity  to  comment  on  the 
Demutualization  Plan  and  each  Member 
on  the  Record  Date  can  decide  whether 
to  vote  to  approve  such  Demutualization 
Plan  after  full  written  disclosure  is 
given  such  Member  by  the  Company,  of 
the  terms  of  the  Demutualization  PUax. 

(d)  Any  election  by  an  Eligible 
Member  to  receive  cash  and/or  Trigon. 
Stock  pursuant  to  the  terms  of  the 
Demutualiution  Plan  is  made  by  one  or 
more  independent  fiduciaries  of  such 
Plan  and  neither  the  Company  nor  any 
of  its  affiliates  exercises  any  discretion 
or  provides  investment  advice  with 
respect  to  such  election. 

(e)  After  an  EUglble  Member  entitled 
to  receive  stock  is  allocated  a  fixed 
number  of  shares  of  Trigon  Stock  fat 
each  vote,  additional  consideration  is 

'  allocated  to  an  Eligible  Member  who 
owns  a  participating  policy  based  on 
actuarial  formulas  that  take  into  account 
each  participating  policy's  contribution 
to  the  surplus  (the  Surplus  or  the 
Surplus  Contribution)  of  the  Company 
which  formulas  have  been  approved  by 
the  Commission. 

(f)  All  Eligible  Members  participate  in 
the  transactions  on  the  same  basis 
within  their  class  groupings  as  other 
Eligible  Members  diat  are  not  Plans. 

(g)  No  Eligible  Member  pays  any 
brokerage  commissions  or  fees  in 
connection  with  their  receipt  of  Trigon 
Stock  or  in  connection  with  the 
implementation  of  the  commission-free 
sales  program. 

(h)  All  of  the  Company's  policyholder 
obligations  remain  in  force  and  are  not 
afiected  by  the  Demutualization  Plan. 

Section  in.  Definitions 

For  purposes  of  this  exemption: 

(a)  Ine  term  "Company"  means  Blue 
Cross  and  Blue  Shield  of  Virginia  and 
any  affiliate  of  the  Company  as  defined 
in  paragraph  (b)  of  this  Section  m. 

(b)  An  "affiliate"  of  the  Company 
includes — 

(1)  Any  person  directly  or  indirecdy 
through  one  or  more  intermediaries, 
controlling,  controlled  by,  or  under 
common  control  with  the  Company. 
(For  purposes  of  this  paragraph,  the 
term  "control"  means  the  power  to 
exercise  a  controlling  influence  over  Qie 
managranent  or  policies  of  a  person 
other  than  an  individual.) 
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(2)  Any  oCBcer,  director  or  partner  in 
such  person,  and 

(3)  Any  carpor8ti<Hi  or  partnership  of 
which  such  parson  is  an  officw,  director 
or  a  5  percent  partner  or  owner. 

(c)  llM  term  "Eflective  Date"  means 
the  date  oo  wkich  the  certificate  of 
mei^ger  is  issued  by  the  Commission  and 
the  E)eimitiialisation  occxirs. 

(d)  Tba  term  "Eligible  N4embeK' 
means  a  measber  wrhich  will  receive  a 
distribution  of  Trigon  Stock  in  the 
Demutualintion.  A  "Member"  is  a 
poUcyhotder  which  has  a  policy  of 
insurance  directly  from  the  Company, 
which  policy  entities  the  policyholder 
to  vote.  To  be  eligible  for  a  distribution 
of  Trigon  Stock,  the  Member  must  have 
bad  a  policy  in  effect  as  of  December  31, 
1995., 

(e)  The  term  "Kecord  Date"  is  the  date 
on  which  the  determination 'of  a 
policyholder's  status  for  voting  on  the 
Demutualization  is  made. 

For  a  note  complete  statement  of  the 
facts  and  representations  supporting  the 
DepartraaBt's  decision  to  grant  this 
exemption,  refer  to  the  notice  of 
proposed  exemption  (the  Notice)  on 
May  23, 1996  at  61  FR  25900. 

Writtm  Coanaeats 

The  Department  received  five  written 
comments  with  respect  to  the  Notice. 
Four  comments,  which  objected  to 
different  aspects  of  the  Demutualization. 
were  submitted  by  p)olicyholders  of  the 
Company.  Of  these  policyholder 
conunents.  two  were  submitted  by  the 
same  individual.  The  fifth  cominent  was 
submitted  by  the  Company  and  is 
intended  to  clarify  and  update  the 
Notice.  Following  is  a  discussion  of  the 
comments  received. 

Policyholder  Comments 

Of  the  policyholder  comments 
received,  one  commenter  has  objected  to 
the  Demutualization  but  does  not  cite 
the  specific  reasons  for  his  opposition. 
The  second  commenter  is  of  the  view 
that  the  Demutualization  will  diminish 
benefits  and  increase  premium  costs  for 
policyholders.  This  commenter  is  also 
opposed  to  the  exemption  because  he 
believes  it  will  facilitate  the 
Demutualization. 

In  response  to  the  second  commenter, 
the  Company  notes  that  as  a 
policyholder,  the  holder  of  the  group 
policy  that  covers  the  commenter  would 
have  the  opportunity  to  vote  on  the 
approval  or  disapproval  of  the 
Demutualization  Plan  with  all  other 
policyholder^ .  The  Company  also  states 
that  the  commenter's  specific  concerns 
about  benefits  and  premium  costs 
would  be  addressed  in  the 
Demutualization  process  which  requires 


that  the  terms  and  conditions  of  the 
plan  be  fair  and  equitable  to  the 
policyholders  of  t^e  issuer.  The 
Company  further  notes  that  the 
Demutiialization  %vould  not  afliact  the 
premiums  or  other  terras  of  insiuanoe. 

The  third  comaMnter,  who  submitted 
two  comments,  is  an  individual    -^  ■ 
policyholdw  of  the  Company.  Tlw     - 
commenter  propoees  that  the  exemption 
permit  the  Company  to  allocate  cash  or 
shares  of  Trigon  Stock  directly  to 
employees  covered  under  group  policies 
of  insurance.  In  response,  the  Company 
notes  that  under  Title  I  of  the  Act,  the 
Plan.>administoator  is  given  the  primary 
duty  to  make  decisions  r^ardiag  the 
operation  of  the  Plan  including  die  use 
and  disposition  of  Plan  assets. 
According  to  the  Company,  distribution 
of  cash  or  Trigon  Stock  directly  to 
employees  in  the  Demutualization  is 
inconsistent  with  its  responsibilities 
since  the  Company  is  not  the  Plan 
administrator  of  any  Plans  associated 
with  its  group  poli<^.  Therefore,  the 
Company  asserts  tlMt  it  cannot  dictate  to 
the  Plan  administrator  the  manner  in 
which  cash  or  shares  of  Trigon  Stock 
should  be  used  under  the  Plan.  Rather, 
the  Plan  administnCor  must  make  this 
decision  based  on  the  individual  facts 
concerning  the  Plan. 

The  Company  is  also  of  the  view  that 
the  commenter's  propoaal  would  be 
untenable  because  of  the  various 
situations  that  might  affect  the  Plan.  In 
this  regard,  the  Company  explains  that 
under  the  Demutualization  Plan,  the 
Surplus  is  allocated  to  each 
policyholder  for  each  year  bom  1988 
through  1995.  Diu^g  that  time  period, 
group  policyholders  may  have  had 
substantial  changes  (e.g.,  constant 
participant  turnover,  changes  in 
allocation  costs  between  the  employer 
and  the  participants,  changes  in 
elections  of  health  care  providers  by 
employers,  etc.)  in  their  Plans  which 
could  affect  the  manner  in  which  the 
Plans  would  treat  their  participants.  The 
only  party  who  would  possess  this 
information  and  have  the  authority  to 
determine  the  appropriate  treatment  of 
the  employees  would  be  the  Plan 
administrator,  who  is  permitted  under 
the  Demutualization  Plan  to  decide  how 
shares  of  Trigon  Stock  will  be  used  to 
benefit  employees.  Therefore,  the 
Company  does  not  believe  it  is  feasible 
to  make  these  decisions  for  the 
thousands  of  groups  that  will  receive 
Trigon  Stock. 

In  addition,  the  commenter  states  that 
.the  Company's  allocation  formula 
should  consider  allocating  shares  to  the 
Surplus  Contribution  made  by  self- 
funded  Plans  which  are  not  insured 
Plans.  In  response,  the  Company 


repreaants  that  the  allocation  formula  in 
the  Demutualization  Plan  does  not  take 
into  account  contributions  to  Surplus 
from  its  non-insurance  lines  of  business 
as  such  action  would  be  inconsistent 
with  the  purpose  of  the  allocation 
formula.  The  Company  explains  that  the 
purpose  of  the  allocation  formula  is  to 
allocate,  in  a  fiur  and  equitable  manner, 
diares  of  Trigon  Stock  among  the 
Company's  policyholdws.  Therefore,, 
the  Ccnnpany  states  that  the  formula 
should  (mly  take  into  accoimt  tba 
Surplus  Contributions  for  the 
policyholders  wlA  will  receive  the 
shares.  Moreover,  the  Company  states 
that  the  customers  of  its  non-insurance 
lines  of  business  are  not  poUcybolders 
and  revenue  from  these  customers 
should  play  no  part  in  the  allocation 
formula. 

Further,  the  commenter  is  of  the  view 
that  there  may  be  litigatian  if  allocations 
are  not  made  by  the  Company  to 
individual  employees  covered  under 
group  policies.  However,  the  Company 
notes  that  litigation  on  this  issue  has 
never  occurred  in  prior 
Demutualizations. 

Finally,  the  commenter  has  remarked 
on  a  provision  of  the  Notice  relating  to 
the  Company's  in-house  health  Plans,  in 
response,  the  Company  stataa  that  this 
portion  of  the  Notice  has  been 
withdrawn.  With  respect  to  its  in-houea 
health  Plans,  the  Company  indicates 
that  it  has  determined  that  such  Plans 
are  not  "policies  of  insurance"  far 
purp>oses  of  eligibility  under  the 
Demutualization  Plan.  Therefore,  no 
Trigon  Stock  will  be  distributed  to  the 
Company  or  its  employees  under  the 
Demutualization  Plan. 

It  should  be  noted  that  this 
commenter  made  comments  to  the 
Commission  that  are  similar  to  the 
foregoing  but  he  did  not  appear  at  the 
hearing  on  the  Demutualization  Plan 
which  occiured  on  September  9-11, . 
1996.  It  is  represented  that  the 
commenter  withdrew  as  a  protestant 
during  the  hearing  and  that  the 
Commission  did  not  require  the 
Company  to  amend  the  Demutualization 
Plan  in  response  to  the  commenter's 
remarks. 

The  Company's  Comment 

In  its  comment,  the  Company  has 
noted  various  changes  in  the  details  of 
the  Demutualization  Plan.  Although  the 
basic  structure  of  the  Demutualization 
has  remained  the  same,  the  Company 
indicates  that  a  revised  Demutualization 
Plan  incorporating  these  changes  was 
filed  with  the  Commission  on  May  31, 
1996.  On  October  28. 1996,  the 
Commission  issued  a  preliminary  order 
and  requested  that  a  revised 
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Demutualization  Plan  be  filed  that 
incorporated  its  recommended 
modifications.  On  October  31. 1996.  the 
Company  filed  a  revised 
Demutualization  Plan  which  contained 
two  amendments  that  do  not  affect 
matters  that  were  included  in  the  Notice 
or  in  the  subsequent  revisions  to  the 
description  of  the  Demuttialization  Plan 
as  described  below.  Specifically,  the 
time  periods  for  certain  restrictions  on 
stock  acquisitions  that  might  affect 
control  of  the  Company  have  been 
reduced  from  5  years  to  30  months.  In 
addition,  limitations  have  been  placed 
on  stock-based  compensation  awards 
until  three  months  after  the  end  of  the 
Lockup  Period.  On  November  5, 1996. 
the  Conunission  issued  its  final  order 
approving  the  Demutualization  of  the 
Company. 

In  order  to  clarify  and  update  the 
Notice,  the  Company  has  requested  that 
the  IDepartment  make  revisions  in  the 
following  areas: 

(1)  Number  of  Shares  of  Trigon  Stock 
to  be  Allocated  for  Voting  Ri^ts. 
Section  11(e),  Representations  8  and 
15(e)  of  the  Notice  state  that  an  Eligible 
Member  entitled  to  receive  Trigon^tock 
will  be  allocated  at  least  16  shares  for 
each  vote.  However,  the  Company 
points  out  that  imder  the  revised 
Demutualization  Plan,  the  current 
estimate  for  the  niunber  of  shares  to  be 
allocated  for  each  vote  is  13.7  shares 
rather  than  16  shares.  The  Company 
further  explains  that  the  exact  nimiber 
of  shares  for  each  vote  may  be  subject 
to  change  depending  on  the  number  of 
votes  which  is  presently  estimated  at 
700.730. 

(2)  Eligible  Member  Effective  Date. 
Section  UKd)  of  the  Notice  states,  in 
part,  that  to  be  eligible  to  receive  a 
distribution  of  Trigon  Stock,  a  member 
most  have  had  a  policy  in  effect  on  (a) 
May  31, 1995,  (b)  on  the  Effective  Date, 
and  (c)  at  all  times  between  those  dates. 
To  reflect  the  revised  Demutualization 
Plan,  the  Company  states  that  in  order 
to  be  ehgible  for  a  distribution,  an 
eligible  policy  must  have  been  in  effect 
on  December  31, 1995  (rather  than  May 
31, 1995)  and  does  not  have  to  remain 
in  effect  after  that  date. 

(3)  Special  Member  Hearing  and 
Hearing.  In  Representation  4  of  the 
Notice,  the  dates  for  the  special  Member, 
hearing  and  the  hearing  had  not  been 
established.  The  Company  represents 
that  the  special  Member  hearing  was 
held  on  September  6. 1996.  at  which 
time  eligible  policyholders  of  the 
Company  approved  the  DemutuaUzation 
Plan  by  approximately  92.5  percent  of 
the  votes  cast  in  favor  of  the  conversion. 
On  September  9-11;  1996,  the  Company 


states  that  the  Commission  held 
hearings  on  the  Demutualization  Plan. 

(4)  Allocation  of  Trigon  Stock. 
Representation  8  of  the  Notice  states 
that  the  allocaticm  of  Trigon  Stock  will 
be  based  on  two  components — voting 
ri^ts  (Voting  Rights)  and  the  equity 
contribution  (the  Equity  Contribution) 
by  the  policies.  The  Company  wishes  to 
clarify  that  the  Voting  Rights  AUocation 
is  referred  to  as  the  "Fixed  Compoaent" 
or  the  "Aggregate  Fixed  Component" 
and  the  Equity  Contribution  Allocation 
is  referred  to  as  the  "Surplus 
Contribution."  the  "Variable 
Component"  or  the  "Aggregate  Varid)le 
Component." 

In  addition.  Representation  8  of  the 
Notice  states,  in  part,  that  the 
Demutualization  Plan  assigns  each 
poUcy  to  a  strategic  business  unit  (SBU) 
and  a  major  product  line  (MPL)  under 
the  SBU.  It  is  also  represented  that  the 
Demutualization  Plan  divides  the 
Eligible  Members  into  4  SBUs  and  11 
MFLs  that  could  receive  an  allocation  of 
Trigon  Stock.  Under  the  amended 
Demutuahzation  Plan,  the  Company 
notes  that  all  poUcies  will  be  allocated 
to  one  of  fourteen  MPLs  and  that  the 
MPLs  will  not  be  further  divided  among 
any  SBUs. 

(5)  Changes  to  Hypothetical  Example. 
Refwesentation  9  of  the  Notice  sets  forth 
a  hypothetical  example,  provided  by  the 
Company,  which  describes  the  manner 
in  which  shares  of  Trigon  Stock  would 
be  calculated  for  an  Eligible  Member.  To 
update  the  Notice,  the  Company 
requests  that  references  to  the  Equity 
Contribution  Allocation  be  changed  to 
the  "Aggregate  Variable  Component 
Allocation"  or  the  "Variable  Component 
Allocation"  and  the  Equity  Contribution 
Factor  be  changed  to  the  "Surplus 
Contribution  Factor."  The  Company 
also  notes  that  the  Surplus  Contribution 
Factor  {the  SCF)  will  be  applied  for  the 
years  1988  through  1995  and  fut\ire 
years  through  2015  rather  than  pre-1989 
as  stated  in  the  Notice. 

To  reflect  these  changes,  the  example 
has  been  revised  as  follows: 

Assume  that  an  Eligible  Member's  group 
policy  was  in  force  6^m  1985  until  1995. 
Thus,  the  first  step  in  the  allocation 
methodology  is  to  compute  the  Voting  Rights 
allocation.  The  second  step  in  the  allocation 
methodology  is  to  detennine  the  Surplus 
Contribution  allocation. 

Fixed  Component  Allocation.  Assume  that 
the  policy  has  a  total  of  30  vgtes  as  of  the 
Record  Date.  At  a  rate  of  13.7  shares  per  vote, 
the  Fixed  Component  allocation  would  be 
411  shares  of  Trigon  Stock. 

30  votes  X  13.7  shares  of  Trigon  Stock  = 
411  shares  of  Trigon  Stock. 

Variable  Component  Allocation.  The 
following  table  represents  the  number  of 
covered  uves  and  the  Surplus  Contribution 


Factor  (the  SCF)  ■  derived  far  the  Eligible 
Membtt't  MPL  for  each  year. 


Period 

Gov- 

•MS 

X 

SCF 

Surplus 

oonMbu- 

«ion 

Pre-19e8  . 

1968 ... 

1990 

1991  

1992 

1993 

1994 

1996 

Future  .-^.._. 

22 
22 

30 
28 
35 

35 
40 
40 
40 

X 
X 
X 
X 
X 
X 
X 
X 
X 

$60 
60 
60 
40 
70 
60 
80 
60 
70 

$1,320 
1320 
1.800 
1.120 
2.450 
2.100 
3.200 
2^400 
2300 

Toted  sur- 
ptus 
con- 
tribubon 

$18310 

Assume  that  the  Surplus  Contribution  {n- 
all  Eligible  Members  is  $18, 510/5650.000 .000 
X  54,400.000  shares  *  1,545  Surplus 
Contribution  Shares. 

The  total  number  of  shares  of  Trigon  Stock 
that  will  be  received  by  the  Eligible  Member 
is  the  sum  of  the  Voting  Rights  Shares  and 
the  Surplus  Contribution  Shares. 

411  +  1,545  s  1,956  Total  Shares  Received. 

(6)  Criteria  for  Being  Considered  a 
Mandatory  Cash  Member.  Footnote  7  of 
the  Notice  states,  in  pertinent  part,  that 
a  Mandatory  Cash  Member  is — 

(c)  an  Eligible  Member  witha  mailing 

addrfts  within  a  state  in  which  there  are 
fewer  than  10  Eligible  Members  and  the  total 
stock  allocated  to  such  Eligible  Members  is 
less  than  2.000  shares,  if  the  Company 
detennines  that  issuance  of  shares  to  these 
Eligible  Members  would  result  in 
unreasonable  delay  or  excessive  hardship  or 
delay. 

Under  the  revised  DemutuaUzation 
Plan,  the  Company  explains  that  there 
are  two  different  criteria  for  these 
Members.  The  first  category  is  having  a 
maiUng  address  in  a  state  with  30  or 
fewer  Eligible  Members.  The  second 
category  is  having  a  mailing  address  in 
a  state  in  which  issuance  of  shares 
would  result  in  unreasonable  delay  or 
be  excessively  btirdensome.  Therefore, 
the  Company  requests  that  the 
Department  revise  the  affected  portions 
of  this  footnote  to  read  as  follows: 

(c)  an  Eligible  Member  with  a  mailing 

address  within  a  state  in  which  there  are 
fewer  than  30  Eligible  Members  and  (d)  ap    / 
Eligible  Member  with  a  mailing  address  in  a 
state  in  which  it  is  determined  that  the 
issuance  of  shares  to  these  Eligible  Members 
would  result  in  unreasonable  delay,  be 
excessively  burdenscnne  or  expensive. 


■  The  SCF  is  detennined  by  dividing  tfas  Surplus 
Contribution  of  the  MPL  by  the  toul  number  of 
covered  lives.  For  example,  assume  that  in  1988.  an 
MPL  had  a  Surplus  Contribution  of  SIO  million  and 
50.000  covered  lives.  The  1988  SCF  ior  that  MPL 
would  be  S200  (i.e.,  SIO  million  divided  by  50,000). 
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(7)  Reduction  in  Lockup  Periods. 
Representation  13  of  the  Notice  states 
that  all  shares  of  Trigon  Stock  that  are 
issued  by  the  Company  to  Eligible 
Members  will  be  subject  to  two  Lockup 
Periods.  The  Company  wishes  to  clarify 
that  under  the  revised  Demutualization 
Plan,  the  number  of  Lockup  Periods  has 
been  reduced  from  two  to  one.  The 
Company  states  that  the  single  Lockup 
Period  will  have  a  duration  of  six 
months,  after  which  time,  all  shares  of 
Trigon  Stock  held  by  the  Company,  will 
be  released.  Otherwise,  the  Company 
explains  that  the  Lockup  will  operate  as 
under  the  prior  OemutiiaUzation  Plan. 
Therefore,  the  Company  suggests  that  all 
references  to  the  second  Lockup  Period 
be  deleted. 

Thus,  after  giVing  full  consideration  to 
the  entire  record,  including  the  written 
comments,  the  Department  has  made 
the  aforementioned  changes  and  has 
decided  to  grant  the  exemption  subject 
.    to  the  modifications  or  clarifications 
described  above.  The  comment  letters 
have  been  included  as  part  of  the  pubhc 
•'  record  of  the  exemption  appUcation. 
The  complete  application  file,  as  well  as 
all  supplemental  submissions  received 
by  the  Ctepartment.  is  made  available  for 
public  inspection  in  the  Public 
Documents  Room  of  the  Pension  and 
Welfare  Benefits  Administration,  Room 
N-5638,  U.S.  Department  of  Labor,  200 
Constitution  Avenue.  N.W., 
Washington.  D.C.  20210. 

FOR  FURTHER  WFORMATION  CONTACT:  Ms. 
Jan  D.  Broady  of  the  Department, 
telephone  (202)  219-8881.  (This  is  not 
a  toll-free  number.) 

Pint  National  Bank  of  Anchorage 
Common  Trust  Fund  (the  Fund) 
Located  in  Anchorage,  Alaska; 
Exemption 

(Prohibited  Transaction  Exemption  96-88; 
Exemption  Application  No.  D-lOll?) 

The  restrictions  of  sections  406(a), 
406(b)(1)  and  (b)(2)  of  the  Act  and  the 
sanctions  resulting  from  the  appUcation 
of  section  4975  of  the  Code,  by  reason 
of  section  4975(c)(1)(A)  through  (E)  of 
the  Code,  shall  not  apply  to  the  sales  of 
certain  defaulted  real  estate  mortgages 
(the  Mortgages)  by  the  First  National 
Bank  of  Anchorage  Conunon  Trust  Fimd 
(the  Fund)  to  the  First  National  Bank  of 
Anchorage  (the  Bank),  a  party  in  interest 
with  respect  to  the  Fund,  provided  that 
the  following  conditions  are  satisfied: 

(1)  The  sales  will  be  one-time  cash 
transactions; 

(2)  the  Fund  will  incur  no  costs  in 
connection  with  the  sales; 

(3)  the  Fund  will  sell  eadh  Mortgage 
for  the  greater  of  fair  market  value,  or  its 
outstanding  principal  balance  plus 


accrued,  but  unpaid  interest,  and 
penalty  charges  at  the  time  of  the  sale; 

(4)  the  independent  fiduciaries  (the 
Independent  Fiduciaries)  appointed  to 
act  on  behalf  of  the  Fund  in  these 
transactions  will  review  and  determine 
that  a  Mortgage  is  in  default,  has  been 
prooerly  declared  to  be  in  default  by  the 
Bank  in  accordance  with  the 
Comptroller  of  Currency  regulations, 
and  that  the  prospective  sale  of  a 
Mortgage  is  in  the  best  interest  of  the 
Fund: 

(5)  neither  of  the  bidependent 
Fiduciaries  will  derive  more  than  5%  of 
his  gross  annual  income  from  the  Bank 
for  each  fiscal  year  that  he  serves  in  an 
independent  fiduciary  capacity  with 
respect  to  the  transactions  described 
herein; 

(6)  the  Mortgages  will  be  purchased, 
rather  than  segregated,  by  the  Bank: 

(7)  the  borrowera  on  the  Mortgages 
will  be  unrelated  third  parties:       * 

(8)  the  conditions  of  tne  Prohibited 
Transaction  Exemption  90-60  (PTE  96- 
60)  have  been  met.  PTE  90-60,  which 
expired  September  12. 1995,  provided 
retroactive  and  prospective  relief  for 
sales  of  the  Mortgages  by  the  Fund  to 
the  Bank: 

(9)  the  Bank  maintains  for  a  period  of 
six  years,  the  records  necessary  to 
enable  persons  described  in  (10)  below 
to  determine  whether  the  conditions  of 
this  exemption  have  been  met.  except 
that  a  prohibited  transaction  will  not  be 
considered  to  have  occiured  if,  due  to 
the  circumstances  beyond  the  control  of 
the  Bank  or  its  affiliates,  the  records  are 
lost  or  destroyed  prior  to  the  end  of  the 
six-year  period;  and 

(10)  (i)  Except  as  provided  in      *.  - 
paragraph  (ii)  of  this  subsection  (10)  and 
notwithstanding  any  provisions  of 
subsections  (a)(2)  and  (b)  of  section  504 
of  the  Act,  the  records  referred  to  in 
subsection  (9)  above  are  unconditionally 
available  at  their  customary  location  for 
examination  during  normal  business 
hours  by — 

(A)  Any  duly  authorized  employee  or 
representative  of  the  Department  or  the 
Internal  Revenue  Service,  ,-    .^, 

(B)  Any  fiduciary  of  a  plan 
participating  in  the  Fund,  who  has 
authority  to  acquire  or  dispose  of  the 
interests  of  the  plan,  or  any  duly 
authorized  employee  or  representative 
of  such  fiduciary, 

(C)  Any  contributing  employer  to  any 
plan  participating  in  the  Fund,  or  any 
duly  authorized  employee  or 
representative  of  such  employer,  and 

(D)  Any  participant  or  Mneficiary  of 
any  plan  participating  in  the  Fund,  or 
any  duly  authorized  employee  or 
representative  of  such  participant  or 
beneficiary.  v  -      .-'  <■"'■  ^  i  t 


(ii)  None  of  the  persons  described  in 
subparagraphs  (B)  through  (D)  of  this 
subsection  (10)  shall  be  authori»d  to 
examine  trade  secrets  of  the  Bank,  any 
of  its  affiliates,  or  commercial  or 
financial  information  which  is 
privileged  or  confidential. ' 

For  a  man  complete  statement  of  the 
bets  and  representations  supporting  the 
Dei)artment's  decision  to  grant  this 
exemption  refer  to  the  notice  of 
proposed  exemption  published  on 
September  18, 1996  at  61  FR  49160/ 
49162. 

FOR  FURTHER  INFORMATION  CONTACT: 
Ekaterina  A.  Uzlyan,  U.S.  Department  of 
Labor,  telephone  (202)  219-8883.  (This 
is  not  a  toll-fi^e  number.) 

John  A.  Colglazier  Self  Emplosrment 
Retirement  Plan  (the  Plan)  Located  in 
San  Antonio,  TX;  Exemption  and 
Replacement  of  Existing  Exemption 

[Prohibited  Transaction  Exemption  (PTE)  96- 
89;  Exemption  Application  No.  0-10291) 

The  Department  hereby  grants  a 
temporary  new  exemption  that  will 
replace  PTE  86-95  (51  FR  26077,  July 
18, 1986).  Under  the  new  exemption, 
the  sanctions  resulting  from  the 
apphcation  of  section  4975  of  the  Code, 
by  reason  of  section  4975(c)(1)  (A) 
through  (E)  of  the  Code,  will  not  apply 
to  the  cash  sale  by  the  Plan,  for  $74,250, 
of  a  parcel  ofimimproved  real  property 
(the  Property)  to  John  A.  Colglazier,  a 
sole  proprietor  and  a  disqualified 
person  with  respect  to  the  Plan.^ 

This  exemption  is  subject  to  the 
following  conditions: 

(a)  The  sale  is  a  one-time  transaction 
for  cash  that  is  entered  into  within  90 
days  following  the  publication,  in  the 
Federal  Register,  of  the  notice  granting 
the  proposed  exemption. 

(b)  The  Plan  does  not  pay  any  real 
estate  fees  or  commissions  in 
connection  with  the  sale. 

(c)  The  Property  is  appraised  by  a 
qualified,  independent  appraiser. 

(d)  The  Plan  receives,  as 
consideration,  an  amount  that  is  equal 
to  the  greater  of  $74,250  or  the  fair 
market  value  of  the  Property  as  of  the 
date  of  the  sale,  including  any  special 
value  attributed  to  the  Property  by 
reason  of  its  proximity  to  other  real 
property  owned  by  Mr.  Colglazier. 

(e)  AH  terms  and  conditions  of  the 
sale  remain  at  least  as  favorable  to  the 
Plan  as  those  obtainable, in  an  arm's 
length  transaction  with'  an  unrelated 
party  at  the  time  of  the  sale. 


'BflcauM  Mr.  Colglazier  is  a  sole  proprietor  and 
the  only  participant  in  the  Plan,  there  is  no 
jurisdiction  under  Title  I  of  tlte  Employee 
Retirement  Income  Security  Act  of  1974  (the  Act). 
However,  there  is  jurisdiction  under  Title  n  of  the 
Act  pursuant  to  section  4975  of  the  Code. 
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TEMPORARY  NATURE  OF  EXEMPTION/ 
EFFECTIVE  DATE:  This  exemption  will  be 
effective  for  a  period  of  90  days 
subsequent  to  the  date  the  grant  notice 
is  published  in  the  Federal  Register. 

For  a  more  complete  statement  of  the 
facts  and  representations  supporting  the 
Department's  decision  to  grant  this 
exemption,  refer  to  the  notice  of 
proposed  exemption  published  on 
October  17. 1996  at  61  FR  54227. 

FOR  FURTHER  INFORMATION  CONTACT:  Ms. 

Jan  D.  Broady  of  the  Department, 
telephone  (202)  219-6881.  (This  is  not 
a  toll-firee  number.) 

GenerallnfiDrmation  r^ 

The  attention  of  interested  persons  is 
directed  to  the  following: 

(1)  The  fact  that  a  transaction  is  the 
subject  of  an  exemption  under  section 
408(a)  of  the  Act  and/or  section 
4975(c)(2)  of  the  Code  does  not  reUeve 
a  fiduciary  or  other  party  in  interest  or 
disqualified  person  from  certain  other 
provisions  to  which  the  exemptions 
does  not  apply  and  the  general  fiduciary 
responsibility  provisions  of  section  404 
of  the  Act,  which  among  other  things 
require  a  fiduciary  to  discharge  his 
duties  respecting  the  plan  solely  in  the 
interest  of  the  participants  and 
beneficiaries  of  the  plan  and  in  a 
prudent  fashion  in  accordance  with 
section  404(a)(1)(B)  of  the  Act;  nor  does 
it  bffect  the  requirement  of  section 
401(a)  of  the  Code  that  the  plan  must 
operate  for  the  exclusive  benefit  of  the 
employees  of  the  employer  maintaining 
the  plan  and  their  beneficiaries; 

(2)  These  exemptions  are 
supplemental  to  and  not  in  derogation 
of.  any  other  provisions  of  the  Act  and/ 
or  the  Code,  including  statutory  or 
administrative  exemptions  and 
transactional  rules.  Furthermore,  the 
fact  that  a  transaction  is  subject  to  an 
administrative  or  statutory  exemption  is 
not  dispositive  of  whether  the 
transaction  is  in  fact  a  prohibited 
transaction;  and 

(3)  The  availability  of  these 
exemptions  is  subject  to  the  express 
condition  that  the  material  facts  and 
representations  contained  in  each 
appUcation  acciu^tely  describes  all 
material  terms  of  the  transaction  which 
is  the  subject  of  the  exemption. 

Signed  at  Washington,  D.C,  this  3rd  day  of 
December,  1996. 

Ivan  StrasfiBld, 

Director  of  Exemption  Determinations, 
Pension  and  Welfare  Benefits  Administration, 
U.S.  Department  of  Labor. 

(FR  Doc.  96-31108  Filed  12-5-^;  8:45  am] 
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LEGAL  SERVICES  CORPORATION 

Sunshine  Act  Meeting  of  the  Board  of 
Directors  Operations  and  Regulationir 
Coitimittae 

TMIE  AND  DATE:  The  Operations  and 

Regulations  Committee  of  the  Legal 

Services  Corporation's  Board  of 

Directors  will  meet  on  December  13-14, 

1996.  The  meeting  will  begin  at  10  a.m. 

on  December  13, 1996,  and  continue  on 

December  14  until  conclusion  of  the 

committee's  agenda. 

LOCATION:  Legal  Services  Corporation 

conference  room  on  the  10th  floor  of 

750  First  Street.  NE..  Washington.  DC 

20002. 

STATUS  OF  MEETINQ:  Open. 

MATTERS  TO  BE  CONSIDERED: 

1.  Approval  of  agenda. 

2.  Approval  for  the  committee  of  minutes 
of  September  29, 1996,  Joint  Operations  and 
Regulations  Committee  and  Provision  for  the 
Delivery  of  Legal  Services  Committee 
meeting. 

3.  Consider  and  act  on  draft  interim 
revisions  to  45  C.F.R.  Part  1612.  the 

'  Corporation's  regulation  restricting  lobbying 
and  certain  other  activities  by  grantees. 

4.  Consider  and  act  on  draft  interim 
revisions  to  45  C.F.R.  Part  1620,  the 
Corporation's  regulation  on  priorities  in  the 
allocation  of  resources. 

5.  Consider  and  act  on  draft  interim 
revisions  to  45  C.F.R.  Part  1626,  the 
Corporation's  regulation  restricting  legal 
'assistance  to  aliens. 

6.  Consider  and  act  on  draft  interim 
revisions  to  45  C.F.R.  Part  1627,  the 
Corporation's  regulation  on  subgrants,  fees 
and  dues. 

7.  Consider  and  act  on  a  draft  interim 
regulation  (to  be  codified  as  45  QF.R.  Part 

1636)  on  disclosure  of  plaintiff  identity  and 
statement  of  fects. 

8.  Consider  and  act  on  a  draft  interim 
regulation  (to  be  codified  as  45  C.F.R.  Part 

1637)  restricting  grantees'  participation  in 
litigation  on  behalf  of  prisoners. 

9.  Consider  and  act  on  a  draft  interim 
regulation  (to  be  codified  as  45  CF.R.  Part 
1636)  restricting  solicitation  of  clients  by 
grantees. 

10.  Consider  and  act  on  a  draft  interim 
regulation  (to  be  codified  as  45  CF.R.  Part 

1639)  proscribing  grantees'  involvement  in 
challenges  to  welfare  refonn. 

1 1 .  Consider  and  act  on  a  draft  interim 
regulation  (to  be  codified  as  45  CF.R.  Part 

1640)  applying  federal  waste,  fraud  and 
abuse  law  to  LSC  funds. 

12.  Consider  and  act  on  a  draft  interim 
regulation  (to  be  codified  as  45  CF.R.  Part 
1642)  governing  grantees'  collection  of 
attorneys'  fees. 

13.  Consider  and  act  on  proposed  revisions 
to  45  CF.R.  Part  1609,  the  Corporation's 
regulation  on  fee-generating  cases. 

14.  Consider  and  act  on  other  business. 

CONTACT  PERSON  FOR  MF0RMAT10N: 
Victor  M.  Fortune.  General  Coimsel  and 
Corporate  Secretary.  (202)  336-8810. 


SPECIAL  NEEDS:  Upon  request,  meeting 
notices  will  be  made  available  in 
alternate  formats  to  accommodate  visual 
and  hearing  impairments.  Individuals 
who  have  a  disability  and  need  an 
accommodation  to  attend  the  meeting 
may  notify  Barbara  Asante  at  (202)  336- 
8892. 

Dated:  December  4, 1996. 
Victor  M.  ForluBO, 

General  Counsel  and  Corporate  Secretary. 
(FR  Doc.  96-31247  Filed  12-4-96;  2:13  pm) 

nUMQ  COOK  7060-01-^ 


NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

[Notice  96-1 381 

Notice  of  Prospective  Patent  License 

agency:  National  Aeronautics  and 
Space  Administration. 

ACTION:  Notice  of  prospective  patent 
license. 

SUMMARY:  NASA  hereby  gives  notice 
that  Compix  Incorporated,  of  Lake 
Oswego,  Oregon,  has  applied  for  an 
exclusive  license  to  practice  the 
invention  described  in  U.S.  Patent  No. 
5.436.443,  entitled  "Polaradiometric 
Pyrometer  in  which  the  Parallel  and 
-  Perpendicular  Components  of  Radiation 
Reflected  from  an  Unpolarized  Light 
Source  Are  EquaUzed  with  the  Thermal 
Radiation  Emitted  from  a  Measured 
Object  to  Determine  Its  True 
Temperature,"  which  was  issued  on 
July  25, 1995,  to  the  United  States  of 
America  as  represented  by  the 
Administrator  of  the  National 
Aeronautics  and  Space  Administration. 
Written  objections  to  the  prospective 
grant  of  a  license  should  be  sent  to 
Thomas  H.  Jones.  Patent  Coimsel.  NASA 
Management  Office-:JPL. 

DATES:  Responses  to  this  notice  must  be 
received  by  February  4, 1997. 

For  further  INFORMATION  CONTACT: 

Thomas  H.  Jones.  Patent  Counsel.  NASA 
Management  Office— JPL,  Mail  Station 
180-801,  Pasadena,  CA  9M09; 
telephone  (818)  354-5179. 

Dated-  November  26, 1996. 
Edward  A.  Fraakle. 
General  Counsd. 

(FR  Doc.  96-31128  Filed  12-5-46;  8:45  ami 
BiuMO  cooc  nio-ai-ai 
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NUCLEAR  REGULATORY 
COMMISSION 

Consolidated  Quidanoe  About 
Materials  Licensee:  Program-Speciflc 
Guidance  About  Portable  Gauge 
Licenses:  Rec|ueet  for  Volunteers  To 
Participate  in  January  1997  Pilot  Test 

In  an  October  3, 1996.  notice  (61  FR 
51729).  NfRC  announced  the  availability 
of  diait  NUREG-1556.  Volume  1. 
"Cknsolidated  Guidance  about  Materiak 
Licenses:  Program-Specific  Guidance 
about  Portable  Gauge  Licenses. "  The 
October  3  notice  indicated  that  draft 
NUREG-1556.  Volume  1,  was  "strictly 
for  public  comment  and  NOT  for  use  in 
preparation  or  review  of  applications  for 
portable  gauge  licenses  imtil  the 
document  is  in  final  form."  However,  as 
part  of  the  evaluation  of  the  document's 
c»ntent,  format,  and  usefulness.  NRC  is 
seeking  a  small  number  of  volunteers 
(not  to  exceed  9)  to  participate  in  a  pilot 
test  of  the  draft  guidance  to  be 
conducted  during  the  week  of  January 
27. 1997,  in  NRC's  Region  II  office  in 
Atlanta.  GA.  Volunteers  need  not  be 
physically  present  in  the  NRC  Region  II 
office  during  the  pilot,  but  should  be 
available  throughout  the  period  January 
27  through  31.  1997,  by  telephone  and 
have  the  capability  to  receive  and 
transmit  messages  via  electronic  mail  or 
facsimile. 

Ideally,  volunteers  will  be  applicants 
for  new  portable  gauge  licenses,  willing 
to  submit  applications  in  accordance 
with  draft  NUREG-1556,  Volume  1  in 
both  paper  and  electronic  format,  to 
work  closely  with  the  NRC  staff  to 
resolve  any  identified  deficiencies  in 
the  application  (so  that  all  applications 
can  be  completely  processed  during  the 
one-week  pilot  test),  and  to  provide 
NRC  with  comments  on  their  pilot  test 
experience.  To  be  useful  in  the  pilot 
test,  applications  accompanied  by  the 
appropriate  fees  as  specified  in  10  CFR 
Part  170  need  to  be  received  in  NRC's 
Region  II  office  not  later  than  January 
22, 1997.  Rather  than  following  the 
filing  instructions  in  10  CFR  30.6.  for 
the  purposes  of  the  pilot  test, 
applications  should  be  addressed  as 
follows:  U.  S.  Nuclear  Regulatory 
Commission.  ATTN:  Mr.  John  M. 
Pelchat.  BPR  Bilot  Test.  101  Marietta 
Street.  NW.  Suite  2900,  Atlanta.  GA 
30323-0199. 

Submitted  applications  will  be 
reviewed  following  the  dnR  NUREG- 
1556,  Volume  1  guidance.  Upon 
completion  of  the  review  of  each 
submitted  application  and  resolution  of 
any  identified  deficiencies.  NRC  will 
issue  a  valid  ficehse  to  the  applicant. 


In  addition.  f>ortable  gauge 
manufacturers,  master  material 
Upensees,  and  Agreement  States  may 
voltmteer  as  they  may  be  able  to 
contribute  to  the  evaluation  and 
improvement  of  the  guidance  in  draft 
NUREG-1556.  Volume  1.  John  M. 
Pelchat,  who  can  be  reached  at  (404) 
331-5083  or  via  electronic  mail  at 
INTERNET:JMP2eNRCGOV,  is 
coordinating  volimteers  and  can  answer 
questions  about  the  pilot  test. 

Dated  at  Rockville.  Marylaad,  this  29  day 
of  November,  1996. 

For  the  Nuclear  Regulataiy  CooimiMkn. 
Donald  A.  CooL 

Dinctar,  Division  oflndtutriM  and  kladfcal 
Nuclear  Safety.  Office  ofSudav  A4aSana/ 
Safety  and  Safeguards 

[FR  Doc.  9&-31076  Filed  12-0S-96:  8:4S  ami 


SECURITIES  AND  EXCHAMQE 
COMMISSION  y 


(ReL  No.  IC-2236S;  812-1< 


CIGNA  Funds  Group,  et  aL;  NoMoe  of 
Application 

November  27. 1996. 

AQENCV:  Securities  and  Exchange 

Commission  ("SEC"). 

ACnOM:  Notice  of  application  for 
exemption  under  the  Investment  < 

Company  Act  of  1940  (the  "Act"). 

APPUCAKTS:  CIGNA  Funds  Group. 
QGNA  Institutional  Funds  Group, 
QGNA  High  Income  Shares.  INA 
Investment  Securities.  Inc..  QGNA 
Variable  Products  Group  (collectively, 
the  "Trusts"),  all  existing  and  future 
series  of  the  Trusts,  any  other  registered 
investment  cojnpanies  or  series  thereof 
that  are  now  or  in  the  future  advised  by 
CIGNA  Investments.  Inc.  ("CII")  or  any 
other  registered  investment  adviser 
controlling,  controlled  by  or  under 
common  control  with  CD  (collectively, 
the  "Funds"),  and  Cn. 

RELEVAITT  ACT  SECTION:  Order  requested 
under  section  17(d)  of  the  Act  and  rule 
17d-l  thereunder. 

SUMMARY  OF  APPUCATKM:  Applicants 
request  an  order  to  permit  the  series  of 
certain  investment  companies  and 
certain  private  accounts  to  deposit  their 
tminvested  cash  balances  in  one  or  more 
joint  accounts  to  be  used  to  enter  into 
short-term  investments. 
RUNG  DATES:  The  appUcation  was  filed 
on  August  8, 1996.  and  amended  on 
October  28. 1996. 

HEARING  OR  NOTIFICATION  t)F  HEARMQ:  An 
order  granting  the  application  will  be 
issued  unless  the  SEC  orders  a  hearing. 


Interested  persons  may  request  a 
hearing  in  writing  to  the  SEC's  Secretary 
and  serving  applicants  with  a  copy  of 
the  request,  personally  or  by  mail. 
Hearing  requests  should  be  received  by 
the  SEC  by  5:30  p.m.  on  December  23. 
1996,  and  should  be  accompanied  by 
proof  of  service  on  applicants  in  the 
form  of  an  affidavit  or,  for  lawyers,  a 
certificate  of  service.  Hearing  requests 
should  state  the  nature  of  the  writer's 
interest,  the  reason  for  the  request,  and 
the  issues  contested.  Persons  who  «vish 
to  be  notified  of  a  hearing  may  ratyjast 
notification  by  writing  to  the  SBCs 
Secretary. 

A00NE8SES:  Secretary.  SEC.  450  Stfa 
Street.  N.W.,  Washington,  D.C.  20S49. 
Applicants,  c/o  QGNA  Investments, 
Inc..  900  Cottage  Grove  Road.  Hat^kwd. 
CT  06152. 

FOR  FURTHER  INFORMATION  CONTACT? 
Christine  Y.  Greenless,  Senior  CouumI, 
at  (202)  942-0581,  or  Alison  E.  Baur, 
Branch  Chief.  (202)  942-0564  (Office  of 
Invest^ment  Company  Regulation, 
Division  of  investment  Managenieat). 
8UPPt.EMENTARY  INFORMATION:  The 
following  is  a  summary  of  the 
application.  The  complete  applicatfoa 
may  be  obtained  for  a  fee  at  the  SBCs 
Public  Reference  Branch. 

.^plicants'  Representations 

1.  QGNA  Funds  Group,  QGNA 
Institutional  Funds  Group.  CIGNA  Hlg)) 
Income  Shares,  and  QGNA  Variable 
Products  Group  are  organized  as 
Massachusetts  business  trvists.  INA 
Investment  Securities,  Inc.  is  organised 
as  a  Delaware  corporation.  The  Trusts 
are  registered  under  the  Act  as 
management  investment  companies. 
The  Trusts  that  intended  to  rely  on  tbe 
requested  order  are  named  as 
applicants;  Funds  established  hereafter 
will  not  rely  on  the  requested  relief 
except  upon  the  terms  and  conditiaos 
contained  in  the  application. 

2.  cn  is  incorporated  under  the  la%ws 
of  Delaware  and  is  registered  as  aa 
investment  adviser  under  the 
Investment  Advisers  Act  of  1940.  CII  is 
an  indirect,  wholly-owned  subsidiary  of 
QGNA  Corporation,  and  serves  as 
investment  adviser  to  each  existing 
Fund.i  In  addition.  Ql  provides 
investment  advisory  services  to  other 
affiliated  and  unaffiliated  companies, 
including  employee  benefit  plans  and 
accounts  investing  in  mortgages,  real 
estate,  public  bonds,  private 


<  Applicants  request  that  an;r  relief  grantMl  (oCII 
pnnnant  to  the  application  also  apply  to  any 
successor  of  CD.  The  term  "succesaor"  is  limilwi  to 
entities  that  tasult  from  a  noiganixation  into 
another  jurisdiction  or  a  change  In  the  type  of 
builness  organization  of  CD. 
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placements,  and  other  types  of 
investments  (collectively,  and  together 
with  any  such  account  advised  by 
another  registered  investment  adviser 
controlling,  controlled  by,  or  under 
commcm  control  with  Cn,  the  "Private 
Accounts"). 

3.  cn  has  discretion  to  purchase  and 
sell  securities  for  the  existing  Funds  in 
accordance  with  the  investment 
objectives,  policies,  and  restrictions  of 
each  Fund  and  subject  to  the  general 
oversight  of  the  Trustees  of  each  Trust 
All  of  the  existing  Funds  are  authorized 
by  their  investment  p>olicies  and 
restrictions  to  invest  at  least  a  portion  of 
their  uninvested  cash  balances  in  short- 
term  liquid  assets,  including  repiut:hase 
agreements,  high-grade  cemmercial 
paper,  U.S.  government  securities  and 
other  short-term  debt  obligations. 

4.  cn  also  has  disoetion  to  purchase 
and  sell  securities  for  the  Private 
Accounts  in  accordance  with  the 
investment  objectives,  policies,  and 
restrictions  of  each  Private  Account.  In 
order  for  a  Private  Account  to 
participate  in  the  proposed  joint 
account  (each,  a  "Qualifying  Private 
Account"),  those  persons  with  authority 
to  act  on  behalf  of  such  Private  Account 
would  have  to  determine  that:  (a) 
Participation  in  the  Joint  Account  (as 
defined  below);  and  (b)  the  proposed 
investments  of  the  Joint  Account  are 
consistent  with  such  Private  Account's 
investment  policies  and  with  any  state 
or  other  law  applicable  to  the  Private 
Accoimt.  No  e^dsting  Private  Accoimt 
qualifies  as  a  Qualifying  Private 
Accoimt.  To  the  extent,  however,  that 
any  future  Private  Account  qualifies  as 

a  Qualifying  Private  Account  or  any 
current  Private  Accoxmt  amends  its 
investment  policies  such  that  it  would 
so  qualify,  applicants  request  that  any 
relief  granted  hereby  also  apply  to  any 
such  ftivate  Account 

5.  The  assets  of  the  existing  Funds 
and  Qualifying  Private  Accounts  are 
held  by  various  bank  custodians,  none 
of  which  controls,  is  controlled  by  or  is 
under  common  control  with  any  of  the 
Participants  (as  defined  below),  or  CO. 
At  the  end  of  each  trading  day,  the 
Funds  and  Qualifying  Private  Accounts 
may  have  uninvested  cash  balances  in 
their  accoimts  at  their  respective 
custodian  banks  that  would  not 
otherwise  be  invested  in  portfolio 
securities  by  CIL  Generally,  such  cash 
balances  are,  or  would  be,  invested  in 
short-term  liquid  assets  such  as 
commercial  paper  or  U.S.  Treasury  bills. 

6.  Applicants  propose  that  the 
Participants  (as  defined  below)  deposit 
these  uninvested  cash  balances  into  one 
or  more  joint  accounts  (the  "Joint 
Accounts")  and  that  the  daily  balances 


64769 


of  the  Joint  Accounts  be  invested  in:  (a) 
Repurchase  agreenoents  "collateralized 
fuUy"  as  defined  in  rule  2a-7  under  the 
Act;  and  (b)  other  short-term  money 
market  instruments  that  constitute 
"EUgible  Securities"  (as  defined  in  rule 
2a-7  imder  the  Act),  including  interest- 
bearing  or  discounted  commercial 
paper,  and  dollar  denominated 
commercial  pap)er  of  foreign  issuers 
(collectively.  "Short-Tenn 
Investments").  Fimds  and  Qualifying 
Private  Accounts  that  are  eligible  to 
participate  in  any  of  the  Joint  Accounts 
and  that  elect  to  participate  in  one  or 
more  of  such  Accoimts  are  collectively 
referred  to  as  "Participants."  Each 
Participant  would  invest  through  a  Joint 
Account  only  to  the  extent  that  it 
intends  to  invest  in  short-term  liquid 
investments  consistent  with  its 
investment  objectives,  policies,  and 
restrictions. 

7.  The  decision  to  employ  a  Joint 
Account  for  each  Participant  would  be 
based  on  the  same  factors  as  the 
decision  to  make  any  other  short-term 
liquid  investment  Currently,  CD 
purchases  repurchase  agreements  and 
other  money  market  instruments 
separately  on  behalf  of  each  Fund  or 
Qualifying  Private  Account.  This 
requires  QI  to  monitor  multiple  sources 
of  cash  availability  so  that  it  can  allocate 
opportvmities  among  Funds  and 
Qualifying  Private  AccountSi  execute 
multiple  trades  in  similar  securities  on 
any  given  day^  and  settle  trades  in  a 
number  of  separate  accounts.  The  sole 
purpose  of  the  Joint  Accounts  would  be 
to  provide  a  convenient  means-of 
aggregating  what  otherwise  would  be 
one  or  more  daily  transactions  for  some 
or  all  Participants  as  necessary  to 
manage  their  respective  daily  account 
balances. 

8.  Cn  will  be  responsible  for  investing 
funds  held  by  the  Joint  Accounts, 
establishing  accounting  and  control 
procedures,  and  ensuring  fair  treatment 
of  Participants.  All  purchases  through  a 
Joint  Account  will  be  subject  to  the 
same  systems  and  standards  for 
acquiring  investments  for  individual 
Funds.  QI  will  not  charge  any 
additional  or  separate  fees  for  operating 
or  advising  the  Joint  Aoeounts  and 
would  have  no  monetary  participation 
in  the  Joint  Accounts. 

9.  Any  repurchase  agreements  entered 
into  through  any  Joint  Accoimt  will 
comply  with  the  terms  of  Investment 
Company  Act  Release  No.  13005  (Feb.  2, 
1983).  Applicants  acknowledge  that 
they  have  a  continuing  obligation  to 
monitor  the  SEC's  published  statements 
on  repurchase  agreements,  and 
represent  that  repurchase  agreement 
transactions  will  comply  with  future 


positions  of  the  SEC  to  the  extent  that 
such  positions  set  forth  different  or 
additional  requirements  regarding 
repurchase  agreements.  In  the  evmit  that 
the  SEC  sets  forth  guidelines  with 
respect  to  other  Short-Term 
Investments,  all  such  investments  made 
through  the  Joint  AccoUint  will  ccnnply 
with  those  guidelines. 

10.  Applicants  propose  to  enter  into 
hold-in-custody  repiuchase  agreements, 
i.e.  repim±ase  agreements  where  the 
counterparty  or  one  of  its  affiliated 
persons  may  have  possession  of,  or 
control  over,  the  collateral  subject  to  the 
agreement,  only  whoe  cash  is  received 
very  late  in  the  business  day  md    ' 
otherwise  would  be  unavailable  for 
investment 

Applicants'  Legal  Analysis 

1.  Section  17(d)  of  the  Act  and  rule 
17d-l  thereunder  prohibit  an  affiliated 
person  of  a  registered  investment 
company,  or  an  affiUated  person  of  such 
a  person,  from  participating  in  any  joint 
enterprise  or  arrangement  in  which  such 
investment  company  is  a  participant, 
without  an  SEC  order. 

2.  The  Participants,  by  participating 
in  the  Joint  Accounts,  and  CD,  by 
managing  the  Joint  Accounts..could  be 
deemed  to  be  "joint  participants"  in  a 
transaction  within  the  meaning  of 
section  17(d)  of  the  Act  In  addition, 
each  Joint  Account  could  be  deemed  to 
be  a  "joint  enterprise  or  other  joint 
arrangement"  within  the  meaning  of 
rule  17d-l. 

3.  Participants  may  earn  a  higher  rate 
of  retiun  on  investments  throu^  the 
Joint  Accounts  relative  to  the  returns 
they  could  earn  individually.  Under 
most  market  conditions,  it  is  generally 
possible  to  negotiate  a  rate  of  return  on 
larger  repurchase  agreements  and  other 
Short-Term  Investments  that  is  higher 
than  the  rate  available  on  smaller 
repurchase  agreements  and  other  Short- 
Term  Investments.  The  Joint  Accounts 
also  may  increase  the  number  of  dealere 
and  issuers  willing  to  enter  into  Short- 
Term  Investments  with  the  participants 
and  may  reduce  the  possibility  that  their 
cash  balances  remain  uninvested. 

4.  The  Joint  Accounts  may  result  in 
certain  administrative  efBciencies  and  a 
reduction  of  the  potential  for  errors  by 
reducing  the  number  of  trade  tickets  and 
cash  wires  that  must  be  processed  by 
the  sellers  of  Short-Term  Investments,  . 
the  Participants'  custodians,  and  CII's 
accounting  and  trading  departments. 

5.  Applicants  assert  that  no 
Partici]}ant  will  be  in  a  less  favorable 
position  as  a  result  of  the  Joint 
Accounts.  Applicants  believe  that  ea<di 
Participant's  investment  in  a  Joint 
Accoimt  would  not  be  subject  to  the 
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claims  of  creditors,  whether  brousht  in 
bankruptcy,  insolvency,  or  other  legal 
proceeding,  of  any  other  Participant. 
Each  Participant's  liability  on  any  Short- 
Term  Investment  will  be  limited  to  its 
interest  in  such  investment;  no 
Participant  will  be  joiody  liable  for  the 
investments  of  any  other  Participant. 

6.  Although  Cn  will  realize  some 
benefits  through  administrative 
convenience  and  some  possible 
reduction  in  clerical  costs,  the 
Participants  will  be  the  primary 
beneficiaries  of  the  Joint  Accounts 
because  the  Joint  Accounts  may  result 
in  hi^er  returns  and  would  be  a  more 
efficient  means  of  administering  dlaily 
cash  investments. 

7.  In  passing  upon  applications  imder 
section  17(d)  and  rule  17d-l,  the  SEC  is 
required  to  consider  whether  each 
party's  participation  in  the  proposed 
joint  arrangement  is  consistent  with  the 
provisions,  policies  and  purposes  of  the 
Act,  and  the  extent  to  which  such 
participation  is  on  a  basis  different  from 
or  less  advantageous  than  that  of  other 
participants.  Applicants  submit  that  the 
Funds  would  participate  in  the  Joint 
Accounts  on  a  basis  no  different  from  or 
less  advantageous  than  that  of  any  other 
Participant.  They  further  submit  that  no 
Participant  will  receive  fewer  benefits 
than  any  other  Participant.  For  the 
reasons  set  forth  above,  applicants 
believe  that  granting  the  requested  order 
is  consistent  with  the  provisions, 
policies,  and  purposes  of  the  Act  and 
the  intention  of  rule  17d-l. 

Applicants'  Conditions 

Applicants  will  comply  with  the 
following  as  conditions  to  any  order 
granted  by  the  SEC: 

1.  The  Joint  Accounts  will  not  be 
distinguishable  from  any  other  accounts 
maintained  by  Psticipants  at  their 
custodians  except  that  monies  from 
Participants  will  be  deposited  in  the 
Joint  Account  on  a  commingled  basis. 
The  Joint  Accounts  will  not  have  a 
separate  existence  and  will  not  have 
indicia  of  a  separate  legal  entity.  The 
sole  function  of  the  Joint  Accounts  will 
be  to  provide  a  convenient  way  of 
aggregating  individual  transactions 
which  would  otherwise  require  daily 
management  by  Cn  of  uninvested  cash 
balances. 

2.  Cash  in  the  Joint  Accounts  will  be 
invested  in  one  or  more  Short-Term 
Investments,  as  directed  by  Cn.  Short- 
Term  Investments  that  are  repurchase 
agreements  would  have  a  remaining 
maturity  of  60  days  or  less  and  other 
Short-Term  Investments  would  have  a 
remaining  maturity  of  90  days  or  less, 
each  as  calculated  in  accordance  with 
rule  2b-7  under  the  Act.  No  Participant 


will  be  permitted  to  invest  in  a  Joint 
Account  imless  the  Short-Term 
Investments  in  such  Joint  Account  will 
satisfy  the  investment  policies  and 
guidelines  of  that  Participant. 

3.  AU assets  held  in  the  Joint    -  « v.*/- 
Accounts  would  be  valued  on  an         ^ 
amortized  cost  basis  to  the  extent 
permitted  by  apphcable  SEC  releases, 
rules  or  orders. 

4.  Each  Participant  that  is  a  registered 
investment  company  valuing  its  net 
assets  in  reliance  on  rule  2a-7  under  the 
Act  will  use  the  average  maturity  of  the 
instruments  in  the  Joint  Account  in 
which  siich  Participant  has  an  interest 
(determined  on  a  dollar  weighted  basis) 
for  the  purpose  of  computing  its  average 
portfolio  maturity  with  respect  to  its 
portion  of  the  assets  held  in  a  Joint 
Account  on  that  day. 

5.  In  order  to  assure  that  there  will  be 
no  opportimity  for  any  Participant  to 
use  any  part  of  a  balance  of  a  Joint 
Account  credited  to  another  Participant, 
no  Participant  will  be  allowed  to  create 
a  negative  balance  in  any  Joint  Accoimt 
for  any  reason,  although  each 
Participant  would  be  permitted  to  draw 
down  its  entire  balance  at  any  time. 
Each  Participant's  decision  to  invest  in 
a  Joint  Account  would  be  solely  at  its 
option,  and  no  Participant  will  be 
obligated  to  invest  in  the  Joint  Account 
or  to  maintain  any  minimum  balance  in 
the  Joint  Account.  In  addition,  each 
Participant  will  retain  the  sole  rights  of 
ownership  to  any  of  its  assets  invested 
in  the  Joint  Account,  including  interest 
payable  on  such  assets  invested  in  the 
Joint  Account: 

6.  Cn  will  administer  the  investment 
of  cash  balances  in  and  operation  of  the 
Joint  Accounts  as  part  of  the  general 
duties  under  the  advisory  agreements  it 
has  (or  its  control  affiliates  have)  with 
Participants  and  will  not  collect  any  ■ 
additional  or  separate  fees  for  advising 
any  Joint  Accoimt. 

7.  The  administration  of  the  Joint 
Accounts  will  be  within  the  fidelity 
bond  coverage  required  by  section  17(g) 
of  the  Act  and  rule  17g-l  thereunder. 

8.  The  Boards  of  Trustees  of  the 
Funds  and  the  responsible  person  of  the 
Qualifying  Private  Accotmts  (each  a 
"Board"  and  coHectively,  the  "Boards") 
will  adopt  procedures  pursuant  to 
which  the  Joint  Accounts  will  operate, 
which  will  be  reasonably  designed  to 
provide  that  the  requirements  »f  the 
apphcation  will  be  met.  Each  of  the 
Boards  will  make  and  approve  such 
changes  as  it  deems  necessary  to  ensure 
that  such  procedures  are  followed.  In 
addition,  the  Boards  of  each  Fund  will 
determine,  no  less  frequently  than 
annually,  that  the  Joint  Accounts  have 
been  operated  in  accordance  with  such 


procedures  and  will  only  permit  a  Fund 
to  continue  to  participate  therein  if  it  - 
determines  that  there  is  a  reasonable 
likelihood  that  the  Fund  and  its 
shareholders  (or  beneficiaries,  as 
applicable)  will  benefit  fitxn  the  Fund's 
continued  participation. 

9.  Any  Snort-Term  Investments  made 
through  a  Joint  Account  will  satisfy  the 
investment  criteria  of  each  Participant 
in  that  joint  investment. 

10.  Each  Participant  in  a  Joint 
Accoimt  will  document  daily  on  its 
books  and  the  books  of  its  custodian,  its 
investments  through  such  Accounts. 
Each  Participant  will  maintain  records 
(in  conformity  with  section  31  of  the 
Act  and  the  rules  and  regulations 
thereunder)  documenting  for  any  given 
day  its  aggregate  investment  through 
each  Joint  Accoimt  and  its  pro  rata 
share  of  each  Short-Tenn  Investment 
made  through  such  Joint  Account.  Each 
Participant  that  is  not  a  registered 
investment  company  or  registered 
investment  adviser  will  make  available 
to  the  SEC,  upon  request,  such  books 
and  records  with  respect  to  its 
participation  in  a  Joint  Account. 

11.  Every  Participant  in  a  Joint 
Account  will  not  necessarily  have  its 
cash  invested  in  every  Short-Term 
Investment.  However,  to  the  extent  that 
a  Participant's  cash  is  applied  to  a 
particular  Short-Term  Investment,  the 
Participant  will  participate  in  and  own 
its  proportionate  share  of  such  Short- 
Term  Investment,  and  any  income 
earned  or  accrued  thereon,  based  upon 
the  percentage  of  such  investment 
purchased  with  monies  contributed  by 
the  Participant. 

12.  Short-Term  Investments  held  in  a 
Joint  Account  generally  will  not  be  sold 
prior  to  maturity  except  if:  (a)  CII 
believes  the  investment  no  longer 
presents  minimal  credit  risks;  (b)  the 
investment  no  longer  satisfies  the 
investment  criteria  of  all  Participants  in 
the  investment  because  of  a 
downgrading  or  otherwise;  or  (c)  in  the 
case  of  a  repurchase  agreement,  the 
counterparty  defaults.  CD  may,         V 
however,  sell  any  Short-Term 
Investment  (or  any  fractional  portion 
thereof)  on  behalf  of  some  or  all 
Participants  prior  to  the  maturity  of  the 
investment  if  the  cost  of  such 
transactions  will  be  borne  solely  by  the 
selling  Participants  and  the  transaction 
will  not  adversely  affect  other 
Participants  participating  in  the  Joint 
Account.  In  no  case  would  an  early 
termination  by  less  than  all  Participants 
be  permitted  if  it  would  reduce  the 
principal  amount  or  yield  received  by 
other  Participants  in  a  particular  Joint 
Account  or  otherwise  adversely  affect 
tbe' other  Participants.  Each  Participant 
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in  a  Joint  Account  will  be  deemed  to 
have  consented  to  such  sale  and 
partition  of  the  investments  in  the  Joint 
Account. 

13.  9kert-Teim  Investments  held 
through  a  Joint  Account  with  a 
remaining  maturity  of  more  than  seven 
days,  as  odculated  pursuant  to  rule  2a- 
7  under  the  Act,  will  be  considered 
illiquid  and,  for  any  Participant  that  is 
an  open-end  investment  company 
registered  under  the  Act,  subject  to  the 
restriction  that  the  Participant  may  not 
invest  more  than  15%  (or  such  other 
percentage  as  set  forth  by  the  SEC  from 
time  to  time)  of  its  net  assets  in  illiquid 
securities  and  any  similar  restriction  set 
forth  in  the  Participant's  investment 
restrictions  and  policies,  if  Cn  cannot 
sell  ^e  instrument,  or  the  Participant's 
fractional  interest  in  sudi  instrument, 
pursuant  to  the  preceding  condition. 

For  the  SEC,  by  the  Division  of  Investment 
Management,  under  delegated  authority. 
Maigarei  H.  McFarland, 
Deputy  Secretary.  v. -v 

(FR  Doc.  96-31017  Filed  12-5-96;  8:45  am] 
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Tha  Compasa  Capftai  Group*;  Notlca 
of  Application 

December  2, 1996. 

AQBICY:  Securities  and  Exchange 

Commission  ("SEC"). 

ACTION:  Notice  of  application  for  an 

Order  under  the  Investment  Company 

Act  of  1940  (the  "Act"). 

APPUCANT:  The  Compass  Capital 
&oup*. 

RELEVANT  ACT  SECTIONS:  Section  8(f). 
SUMMARY  OF  APPUCATION:  Applicant 
seeks  an  order  declaring  that  it  has 
ceased  to  be  an  investment  company. 
FHJNQ  DATES:  The  application  was  filed 
on  July  31, 1996  and  amended  on 
October  2, 1996.  Applicants  have  agreed 
to  file  an  amendment,  the  substance  of 
which  is  incorporated  herein,  during  the 
notice  period.    ^ 

HEARINO  OR  NOTIFICATION  OF  HEARINQ:  An 
order  granting  the  application  will  be 
issued  imless  the  SEC  orders  a  hearing. 
Interested  persons  may  request  a 
hearing  by  writing  to  the  SEC's 
Secretary  and  serving  applicants  with  a 
copy  of  the  request,  personally  or  by 
mail.  Hearing  requests  should  be 
received  by  the  SEC  by  5:30  p.m.  on 
December  27, 1996,  and  should  be 
accompanied  by  proof  of  service  on 
applicants,  in  the  form  of  an  affidavit, 
or,  for  lawyers,  a  certificate  of  service. 


Hearing  leqiiests  should  state  the  nature 
of  the  writer's  interest,  the  reason  for  the 
request,  and  the  issues  contested. 
Persons  may  request  notification  of  a 
hearing  by  writing  to  the  SECs 
Secretary. 

ADDRESSES:  Secretary,  SEC.  450  Fifth 
Street,  N.W..  Washington.  D.C  20549. 
Applicant,  680  East  Swedesford  Road, 
Wayne,  Pennsylvania  19087. 
FOR  FURTHER  INFORMATION  CONTACT: 
Elaine  M.  Boggs,  Staff  Attorney,  at  (202) 
942-0572,  or  Alison  E.  Baur,  Branch 
Chief,  at  (202)  942-0564  (Division  of 
Investment  Management,  Office  of 
Investment  Company  Regulation).     " 
SUPPLEMENTARY  INFORMATION:  The 
following  is  a  summary  of  the 
application.  The  complete  application 
may  be  obtained  for  a  fee  from  the  SEC's 
Public  Reference  Branch. 

Applicant's  Rapresentations 

1.  Applicant  is  an  open-end 
management  investment  company  with 
sixteen  series  that  is  organized  as  a 
business  trust  under  the  laws  of 
Massachusetts.  Twelve  of  applicant's 
series  are  diversified  investment 
companies  and  four  are  non-diversified. 
Applicant  registered  under  the  Act  and 
filed  a  registration  statement  on  Form 
N-IA  on  December  31,  1987. 
Applicant's  registration  statement  was 
declared  effective  on  March  1, 1988,  and 
applicant  commenced  a  public  offering 
of  its  shares  immediately  thereafter. 

2.  On  October  3.  1995,  applicant's 
board  of  trustees  considered  and 
approved  a  reorganization  agreement 
that  provided  for  the  transfer  of  all  the 
assets  and  liabilities  of  applicant  to  the 
Compass  Capital  Fimds  (formerly,  the 
PNC  Fund*)  (the  "Acquiring  Fimd"),  a 
registered  open-end  investment 
company.  Tlie  board  of  trustees  made 
the  findings  required  by  rule  17a-8 
under  the  Act,  i.e.,  that  the 
reorganization  was  in  the  best  interest  of 
applicant  and  that  there  would  be  no 
dilution,  by  virtue  of  the  proposed        ^  - 
exchai^,  in  the  value  of  shares  held  at 
that  time  by  applicant's  shareholders.^ 

3.  Definitive  proxy  materials  were 
filed  with  the  SEC  on  Novembw  9, 
1995.  On  November  9, 1995,  applicant 
mailed  proxy  materials  to  its 
shareholders.  On  December  11, 1995, 
applicant's  shareholders  approved  the 
reorganization. 

4.  On  January  13, 1996,  applicant 
transferred  the  assets  and  liabilities  of 


>  Rule  17a-8  provides  an  exemption  from  section 
17(a)  for  certain  reorganizations  among  registered 
investment  companies  that  may  be  affiliated 
parsons,  or  affiliated  persons  of  an  a^liated  person, 
solely  by  reason  of  having  a  common  investment 
adviser,  common  directors,  and/or  common 
officers. 


fifteen  series  to  certain  series  of  the 
Acquiring  F\md  in  exchange  for  shares 
of  the  respective  series  of  the  Acquiring 
Fund  on  the  basis  of  the  relative  net 
asset  values  per  share  of  the  respective 
series  of  applicant  and  the  Acquiring 
Fund.  On  February  13, 1996,  the  assets 
and  liabilities  of  applicant's  remaining 
aeries  were  transferred  to  a  series  of  the 
Acquiring  Fund  in  exchange  for  shares 
of  that  series  of  the  Acquiring  Fund  on 
the  basis  of  the  relative  net  asset  values 
per  share  of  appUcant  and  the  Acquiring 
Fund.  The  shares  of  the  Acquiring  Fund 
received  by  applicant  were  distributed 
to  the  shareholders  of  appUcant,  pro 
rata. 

5.  The  expenses  incurred  in 
connection  with  the  reorganization 
totaled  approximately  $700,000. 
Applicant  paid  $286,723  of  the 
expenses,  of  which  $170,734  related  to 
the  costs  of  printing  and  mailing  proxy 
statements,  $56,500  related  to  audit  feies, 
and  $59,489  related  to  legal  expenses. 
The  remaining  expenses  were  borne  by 
the  Acquiring  Funds  and/or  their 
advisers.  No  brokerage  fees  were  paid  in 
connection  with  the  reorganization. 

6.  Applicant  has  taken  steps  to 
dissolve  under  the  laws  of  the 
Commonwealth  of  Massachusetts. 

7.  There  are  no  securityholders  to 
whom  distributions  in  complete 
Uquidation  of  their  interests  have  not 
been  made.  AppUcant  has  retained  no 
assets.  AppUcant  has  no  debts  or  other 
UabiUties  that  remain  outstanding. 
AppUcant  is  not  a  party  to  any  li^gation 
or  administrative  proceeding. 

8.  AppUcant  is  not  now  engaged,  nor 
does  it  propose  to  engage,  in  any 
business  activities  other  than  those 
necessary  for  the  winding  up  of  its 
aSbin. 

For  the  Commission,  by  the  Division  of 
Investment  Management,  pursuant  to 
delegated  authority. 
Maigarat  H.  McFariuid, 
Deputy  Secretary. 

(FR  Doc  96-31082  Filed  12-5-96;  8:45  am] 
MUMQ  oooc  asia-ei-ii 


Pnvaatmant  Company  Act  RaL  No.  22300; 
Intamattonal  Sertaa  nsHm  Na  1034;  812>. 
10418] 

Tha  Uppar  Funds,  Inc.,  at  aL;  Nottca  of 
Application 

December  2, 1996.- 

AQENCY:  Securities  and  Exchange 

Commission  ("SEC"). 

ACTION:  Notice  of  appUcation  for 

exemption  Under  the  Investment 

Company  Act  of  1940  (the  "Act"). 

APPLICANTS:  llie  Upper  Funds,  inc.  (the 
"Company"),  on  b^ialf  of  its  portfr^o 
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series,  Prime  Upper  Europe  Equity 
Fund  (the  "Fund"),  and  Prime  Lipper 
Asset  Management  ("PLAM"). 
RELEVANT  ACT  SECTIONS:  Order  requested 
under  section  6(c)  of  the  Act  for  an 
exemption  from  section  15(a)  of  the  Act. 
■UMMAWV  Of  APPLICATION:  Assicurazioni 
Generali  S.p.A.  ("Generali")  has  agreed 
to  acquire  a  controlling  interest  in  Prime 
S.pJi..,  the  parent  of  Prime  U.S.A.  Inc. 
("Prime  U.S.A.  "),  which  owns  50%  of 
PLAM,  the  investment  adviser  to  the 
Fimd.  The  indirect  change  of  amtiol  in 
Prime  U.S.A.  will  result  in  the 
assignment,  and  thus  the  termination,  of 
the  existing  advisory  contract  between 
the  Fund  and  PLAM.  The  order  would 
permit  the  implementation,  without 
shareholdw  approval,  of  a  new  advisory 
contract  for  a  period  of  up  to  120  days 
foUcnving  the  date  of  the  change  in 
control  of  Prime  S.p  A.  (but  in  no  event 
later  than  May  31, 1997).  The  order  also 
would  permit  PLAM  to  receive  from  the 
Fund  fees  earned  under  the  new 
advisory  contract  following  approval  by 
the  Fund's  shareholders. 
nUNQ  DATE:  The  application  was  filed 
on  November  8, 1996  and  amended  on 
November  25, 1996. 

NEANNQ  OA  NOTIFICATION  OF  HEAMNQ:  An 
order  granting  the  application  will  be 
issued  unless  the  SEC  orders  a  hearing. 
Interested  persons  may  request  a 
hearing  by  writing  to  the  SEC's 
Secretary  and  serving  applicants  with  a 
copy  of  the  request,  personally  or  by 
mail.  Hearing  requests  should  be 
received  by  the  SEC  by  5:30  p.m.  on 
December  27. 1996  and  should  be 
accompanied  by  proof  of  service  on 
applicants,  in  the  form  of  an  affidavit, 
or,  for  lawyers,  a  certificate  of  service. 
Hearing  requests  should  state  the  nature 
of  the  writer's  interest,  the  reason  for  the 
request,  and  the  issues  contested. 
Persons  who  wish  to  be  notified  of  a 
hearing  may  request  notification  of  a 
hearing  by  writing  to  the  SEC's 
Secretary. 

ADDRESSES:  Secretary,  Securities  and 
Exchange  Commission,  450  5th  Street, 
N.W.,  Washington,  D.C  20549. 
Applicants,  101  Park  Avenue,  New 
York.  New  York  10178. 
FOR  FURTHER  MFORMATION  CONTACT: 
Sarah  A.  Buescher,  Staff  Attorney,  at 
(202)  942-0573,  or  May  Kay  Freeh, 
Branch  Chief,  at  (202)  942-0564 
(Division  of  Investment  Management, 
Office  of  Investment  Company 
Regulation). 

SUPPLEMENTARY  MFORIMTION:  The 
following  is  a  summary  of  the 
application.  The  complete  application  is 
available  for  a  fee  at  the  SEC's  Public 
Reference  Branch. 


AppUcaals'  Rapresentations 

1.  The  Company  has  three  investment 
portfolios,  one  of  which  is  the  Fund. 
PLAM  serves  as  investment  adviser  to 
the  Fund  and  Lipper  &  Company.  L.L.C 
serves  as  investment  adviser  to  the  other 
two  portfolios. 

2.  PLAM  is  a  joint  ventiue  stnictxired 
as  an  equally-owned  New  York  general 
partnership  between  Lipper  Europe  L.P., 
a  Delaware  limited  partnership 
controlled  by  Lipper  &  Company,  and 
Prime  U.S.A.,  a  Delaware  corporation 
and  a  wholly-owned  subsidiary  of  Prime 
S.p.A.,  an  Italian  company  that  is 
currently  controlled  hy  Fiat  S.p.A. 

3.  On  October  22, 1996,  Generali  and 
Fiat  S.p.A.  entered  into  an  agreement 
pursuant  to  which  Generali  agreed  to 
acquire  95.1%  of  the  outstanding  stock 
of  Prime  S.p.A.  from  Fiat  S.p.A.  (the 
"Purchase").  Consummation  of  the 
Purchase  is  subject  to  the  satisfaction  or 
waiver  of  certain  conditions,  including 
regulatory  approvals  in  Italy.  Prime 
S.p.A.  has  informed  applicants  that  the 
only  significant  condition  to  closing  is 
the  receipt  of  regulatory  approval  that  is 
currently  pending  and  that  could  be 
received  at  any  time.  While  regulatory 
approvals  could  be  delayed  or  denied, 
applicants  believe  that  a  change  in 
control  of  PLAM  could  occur  soon. 
Applicants  represent  that  Fiat  S.p.A. 
and  Generali  determined  the  terms  and 
timing  of  the  Purchase  in  response  to 
factors  beyond  the  scope  of  the  Act  and 
unrelated  to  the  Fund  and  Lipper ,        ,. 
Europe  L.P. 

4.  The  consummation  of  the  Purchase 
will  directly  result  in  a  change  in 
control  of  Prime  U.S-A.  from  Fiat  S.p.A. 
to  Generali.  Because  Prime  U.S.A.  is  an 
equal  partner  of  PLAM  with  Lipper 
Eiuope  LP.,  the  indirect  change  of 
control  of  Prime  U.S.A.  will  constitute 
an  assignment  of  the  existing 
investment  advisory  agreement  between 
the  Fund  and  PLAM  within  the  meaning 
of  section  2(a)(4)  of  the  Act. 

5.  Applicants  request  an  exemption  to 
permit  the  implementation,  without 
formal  shareholder  approval,  of  a  new 
investment  advisory  agreement  between 
the  Fund  and  PLAM.  "The  requested 
exemption  would  cover  an  interim 
period  (the  "Interim  Period")  of  not 
more  than  120  days  beginning  on  the 
day  the  Purchase  is  consummated  and 
continuing  through  the  date  the  new 
investment  advisory  agreement  is 
approved  or  disapproved  by  the  Fund's 
shareholders  (but  in  no  event  later  than 
May  31, 1997).  During  the  Interim 
Period,  PLAM's  advisory  fees  would  be 
p>aid  into  escrow. 

6.  The  investment  advisory  agreement 
between  PLAM  and  the  Fund  to  be 


entered  into  upon  consummaticm  of  the 
Purchase  is  identical  to  the  existing 
investment  advisory  agreement,  except 
for  its  effective  date  and  escrow 
provisions.  The  aggregate  contractual 
rate  chargeable  fcv  advisory  services 
will  remain  the  same  as  in  the  existing 
agreement.  The  Fund  proposes  to 
implement  the  new  investment  advistHy 
agreement  during  the  Interim  Period, 
subject  to  the  conditians  containdd  in 
the  application. 

7.  In  accordance  with  section  15(c)  of 
the  Act,*  the  Company's  board  of 
directore  %vill  meet  on  a  date  prior  to  the 
assignment  of  the  existing  investment 
advisory  agreement  and  ibey  will 
receive  all  information  that  in  their  view 
is  reasonably  necessary  to  evaluate 
whether  the  new  investment  advisory 
agreement  would  be  in  the  best  interest 
of  the  Fund  and  its  shareholders.  The 
board  also  will  consider  whether  to  vote 
to  recommend  that  the  Fund's 
shareholders  approve  the  new 
investment  advisory  agreement. 

8.  The  Fund  expects  to  prepare  the 
required  proxy  materials  and  schedule  a 
shareholder  meeting  as  soaa  as 
practicable.  Applicants  believe  that  a 
120  day  period  will  allow  for  reasonable 
adjournments  of  a  shareholder  meeting 
if  necessary  to  obtain  sufficient 
shareholder  response  in  order  to  obtain 
the  required  approval. 

9.  Applicants  propose  to  enter  into  an 
escrow  arrangement  with  an  unaffiliated 
financial  institution,  such  as  the  Fund's 
custodian,  as  escrow  agent.  The 
arrangement  would  provide  that*,  (a)  The 
investment  advisory  fees  payable  to 
PLAM  during  the  Interim  Period  imd6r 
the  new  investment  advisory  agreement 
would  be  paid  into  an  interest-bearing 
escrow  account  maintained  by  the 
interest  etuned  on  such  paid  fees)  would 
be  paid  to  PLAM  only  upon  approval  of 
Fund  shareholders  of  the  new 
investment  advisory  agreement  or,  in 
the  absence  of  such  approval,  to  the 
Fimd;  and  (c)  the  escrow  agent  would 
release  the  moneys  only  upon  receipt  of 
a  certificate  from  an  officer  of  the 
Company  who  is  not  an  interested 
person  of  PLAM  stating  that  the  moneys 
are  to  be  delivered  to  PLAM  and  that  the 
new  investment  advisory  agreement  has 
received  the  requisite  Fund  shareholder 
vote  or,  if  the  moneys  are  to  be 
delivered  to  the  Fund^that  the  Interim 


<  Section  lS(c)  providw,  in  relevant  put,  that  it 
shall  be  unlawful  for  any  registered  investment 
company  to  enter  into  an  investment  advisory    ' 
contract  unless  the  terms  of  such  contract  have  been 
approved  by  the  vote  of  a  majority  of  directors,  who 
are  not  parties  to  such  contract  or  interested 
persons  of  any  such  party,  cast  in  person  at  a 
meeting  called  for  the  purpose  of  voting  on  such 
approval. 
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Period  has  ended,  and  the  new 
investment  advisory  agremnent  has  not 
received  the  requisite  Fund  shareholder 
vote.  Before  any  cwtificate  is  sent,  the 
boards  of  directors  of  the  Qanpany 
would  be  notified.  ^ .  -  .v.  - 

AppUcants'  Legal  Analysis  - 

1.  Applicants  request  an  order 
pursuant  to  section  6(c)  of  the  Act 
exempting  them  from  section  15(a)  of 
the  Act  to  the  extent  necessary  (a)  to 
permit  the  implementation  diuing  the 
Interim  Period  of  the  new  investment 
advisory  agreement  prior  to  receiving 
shareholder  approval  and  (b)  to  permit 
PLAM  to  receive  from  the  Fund  all  fees 
earned  imder  the  new  investment 
advisory  agreement  (which  would  be 
the  same  as  all  fees  that  would  have 
been  earned  under  the  existing 
investment  advisory  agreement) 
implemented  during  the  Interim  Period 
if  and  to  the  extent  the  new  investment 
advisory  agreement  is  approved  by  the 
shareholders  of  the  Fund.  Because  the 
Fund  has  not  had  sufficient  advance 
notice  of  the  Purchase,  it  will  not  be 
possible  for  the  Fund  to  obtain  prior 
approval  of  the  new  investment 
advisory  agreement  by  Fun4 
shareholders. 

2.  Section  15(a)  prohibits  an 
investment  adviser  fit>m  providing 
inve^ment  advisory  services  to  an 
investment  company  except  imder  a 
written  contract  that  has  been  approved 
by  a  majority  of  the  voting  securities  of 
the  investment  company.  Section  15(a) 
further  requires  that  the  written  contract 
provide  for  automatic  termination  in  the 
event  of  its  assignment.  Section  2(a)(4) 
of  the  Act  defines  "assignment"  to    . 
include  any  direct  or  indirect  transfer  of 
a  contract  by  the  assignor  or  of  a 
controlling  block  of  the  assignor's 
outstanding  voting  securities  by  a 
security  holder  of  the  assignor. 

3.  Upon  consummation  of  the 
Purchase,  Fiat  S.p.A.  will  transfer 
ownership  of  its  interest  in  Prime 
S.p.A.,  the  parent  of  Prime  U.S.A.,  to 
Generali.  The  Purchase  will  resiilt  in  an 
"assignment"  within  the  meaning  of 
section  2(a)(4)  of  the  existing  investment 
advisory  agreement,  terminating  the 
agreement  according  to  its  terms. 

4.  Rule  15a— 4  provides,  in  relevant 
part,  that  if  an  investment  adviser's 
contract  with  an  investment  company  is 
terminated  by  assignment,  the  adviser 
may  continue  to  act  as  such  for  120  days 
at  the  previous  compensation  rate  if  a 
new  contract  is  approved  by  the  board 
of  directors  of  the  investment  company 
and  if  neither  the  investment  adviser 
nor  a  controlling  person  thereof  directly 
or  indirectly  receives  money  or  other 
benefit  in  connection  with  the 


assignment.  Applicants  cannot  relay  on 
rule  15a-4  because  of  the  benefits  whidi 
will  accrue  to  Flat  S.p  A.  due  to  the 
Purchase. 

5.  Section  6(c)  provides  that  the  SEC 
may  exempt  any  person,  security,  or 
transaction  from  aay  provision  of  the 
Act,  if  and  to  the  extent  that  such 
exemption  is  necessary  or  appropriate 
in  the  pubUc  interest  and  consistent 
with  the  protection  of  investors  and  the 
purposes  feirly  intended  by  the  policy 
and  provisions  of  the  Act.  Applicants 
believe  that  the  requested  relidf  meets 
this  standard. 

6.  Applicants  believe  that  the 
requested  relief  is  necessary,  as  it  would 
permit  continuity  of  investment 
management  to  the  Fund  during  the 
period  following  the  consummation  of 
the  Purchase  so  that  services  to  the 
Fund  would  not  be  disrupted. 
Applicants  also  believe  that  the  Interim 
Period  would  facilitate  the  orderly  and 
reasonable  consideration  of  the  new 
advisory  agreement  by  the  Fimd's 
shareholdera. 

7.  Applicants  represent  that  the  best 
interests  of  the  Fund's  shareholdere 
would  be  served  if  PLAM  receives  fees 
for  services  during  the  Interim  Period  as 
provided  herein.  In  addition,  applicants 
believe  that  it  would  be  unjust  to 
deprive  Upper  Europe  L.P.  of  fiees  due 
to  a  change  in  control  of  the  parent  of 
Prime  U.S.A.  Finally,  the  fees  to  be  paid 
during  the  Interim  Period  are  at  the 
same  rdte  as  the  fees  currently  payable 
by  the  Fund  under  the  existing 
investment  advisory  agreement 

Applicants'  Conditions 

Applicants  agree  as  conditions  to  the 
issuance  of  the  exemptive  order 
requested  by  the  application  that: 

1.  The  new  investment  advisory 
{^reement  will  have  the  identical  terms 
and  conditions  as  the  existing 
investment  advisory  agreement,  except 
for  its  effective  date  and  escrow 
provisions. 

2.  The  investment  advisory  fees  paid 
to  PLAM  during  the  Interim  Period  will 
be  maintained  in  an  interest-bearing 
escrow  accoimt,  and  amounts  in  the 
account  (including  interest  earned  on 
such  paid  fees)  will  be  paid  (a)  to  PLAM 
in  accordance  with  the  new  investment 
advisory  agreement,  after  the  requisite 
approval  is  obtained,  or  (b)  to  the  Fund, 
in  the  absence  of  such  approval. 

3.  The  Fund  will  hold  a  meeting  of 
shareholders  to  vote  on  approval  of  the 
new  investment  advisory  agreement  on 
or  before  the  120th  day  following  the 
termination  of  the  existing  advisory 
agreement  (but  in  no  event  later  than 
May  31, 1997). 


4.  PLAM  will  bear  the  costs  of 
preparing  and  filing  the  applicaticm. 
The  Fund  will  not  bear  any  costs 
relating  to  the  solicitation  of 
shareholder  approval  of  the  Fimd's 
shareholders  necessitated  by  the 
consummation  of  the  Purdiase. 

5.  PLAM  will  take  all  appropriate 
steps  so  that  the  scope  and  quality  of 
investment  advisory  services  provided 
to  the  Fund  during  the  Interim  Period 
will  be  at  least  equivalent,  in  the 
judgment  of  the  Company's  board  of 
directors,  including  a  majority  of  the 
non-interested  directors,  to  the  scope 
and  quality  of  services  previoxisly 
provided.  If  personnel  providing 
material  services  during  the  Interim 
Pwiod  change  materially,  PLAM  will 
apprise  and  consult  with  the  board  of 
directore  of  the  Company  to  8ssiu«  that 
they,  including  a  majority  of  the  non- 
interested  board  members,  are  satisfied 
that  the  services  provided  will  not  be 
diminished  in  scope  or  quality. 

6.  The  board  of  directors  of  the 
Company,  including  a  majority  of  non- 
interested  directora,  vfill  have  approved 
the  new  investment  advisory  agreement 
in  accordance  with  the  requirements  of 
section  15(c)  of  the  Act  prior  to 
termination  of  the  existing  investment 
adidaory  agreement. 

For  the  SEC,  by  the  Division  of  Invi^tment 
Management,  pursuant  to  delegated;   ^ 
authority. 

Margaret  H.  McFHimd. 
Deputy  Secretary. 

(FR  Doc  96-31083  Filed  12-5-96:  8:45  am) 
BUMQ  ooot  wie-at-M 


Interactive  Multimedia  Put>ilshers,  Inc^ 
Hie  No.  500-1 ;  Order  Directing 
Suapenalen  of  Trading 

Deonnber  3, 1996. 

It  appears  to  the  Securities  and 
Exchange  Commission  that  there  is  a 
lack  of  current  and  accurate  informatioa 
concerning  the  securities  of  Interactive 
Multimedia  Publishers.  Inc.  ("IMP") 
(trading  symbol  DROM)  because  of 
questions  that  have  been  raised 
regarding  the  accuracy  of  disclosure 
concerning  IMP'S  corporate  history  and 
tradability  of  its  shares. 

The  Commission  is  of  the  opinion  that 
the  public  interest  and  the  protection  of 
investors  require  a  suspension  of  trading 
in  the  securities  of  the  above  listed 
company. 

Therefore,  it  is  ordered,  pursuant  to 
Section  12(k)  of  the  Securities  Exchange 
Act  of  1934,  that  trading  in  the 
securities  of  Interactive  Multimedia 
Publishere,  Inc.  (trading  symbol  DROM), 
over-the-counter,  on  the  National 
Association  of  Securities  Dealere,  Inc's 
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ore  Bulletin  Board  Service  or 
otherwise,  is  suspended  for  the  period 
from  9:30  a.in.  E.S.T.  December  4. 1996 
through  11:59  p.m.  E.S.T.  on  December 
17. 1996. 

By  the  Commission. 
Margaret  H.  McFarland, 

Deputy  Secretary. 

(FR  Doc  96-31227  Filed  12-«-g6: 11:51  am] 
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PMmm  No.  34-3800r,  File  No.  SR-OTC- 

Self-Reguiatory  Organizations;  Tlw 
Depository  Trust  Company;  Notice  of 
Filing  of  a  Proposed  Ruie  Change 
Relating  to  the  Reversal  of 
Reclanurtions  by  issuing  and  Paying 
Agents 

December  2, 1996. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act").*  notice  is  hereby  given^  that  on 
November  5, 1996.  The  Depository  Trust 
Company  ("DTC")  filed  with  the 
Securities  and  Exchange  Commission 
("CoQimission")  the  proposed  rule 
change  (File  No.  SR-DTC-96-21)  as 
described  in  Items  1, 11,  and  IH  below., 
which  items  have  been  prepared 
primarily  by  DTC.  The  Commission  is 
publishing  this  notice  to  solicit 
comments  on  the  proposed  rule  change 
from  interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  purpose  of  the  proposed  rule    • 
change  is  to  put  in  place  a  new  service 
which  will  allow  for  Issuing  and  Paying 
Agents  ("IPA")  to  direct  UTC-to  reverse 
all  matched  reclamations  for  a  particular 
program  made  after  3:00  p.m.  which  are 
attributable  to  issuer  failure. 

,  n.  Self-Regulatory  Organization's 
Statement  of  the  Piupose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission. 
DTC  included  statements  concerning 
the  purpose  of  and  basis  for  the 
proposed  rule  change  and  discussed  any 
comments  that  it  received  on  the 
proposed  rule  change.  The  text  of  these 
statements  may  be  examined  at  the 
places  specified  in  Item  IV  below.  DTC 
has  prepared  summaries,  set  forth  in 
sections  (A),  (B),  and  (C)  below,  of  the 
most  significant  aspects  of  such 
statements.^ 


(A)  Self-Regulatory  Organization'tr'^  <> 
Statement  of  the  Purpose  of,  aad 
Statutory  Basis  for.  the  Proposed  Rule 
Change 

DTC  filed  the  proposed  rule  change 
because  it  has  identified  a  substantial 
potential  risk  to  IP  As  in  cormection 
with  money  market  instruments 
("MMIs")  which  DTC  wants  to 
eliminate  as  soon  as  possible.  The  risk 
is  Intnight  about  by  the  interplay 
between  two  different  services  available 
to  DTC  participants  which  were 
developNBd  in  ord«'  to  serve.two 
different  functions. 

Under  DTC's  MMI  program.  IPAs  act 
as  agents  for  MMI  issuers.  As  such,  IPAs 
issue  MMIs  on  the  issuers'  behalf,  and 
DTC  automatically  processes  income 
and  maturity  payments  to  the  IPAs' 
accounts.  Both  the  credits  generated 
from  the  issuances  and  the  debits 
generated  from  income  and  maturity 
payments  are  netted  into  the  IPA's  DTC 
settlement  obligation.  An  IPA  may  issue 
MMIs  and  make  periodic  payments  of  ^ 
income,  redemption,  or  other  proceeds 
on  MMIs  upon  presentment  throughout 
the  day  while  also  being  able  to  reverse 
transactions  for  a  particular  program  in 
the  event  of  the  "issuer  failure"  by 
giving  notice  to  DTC  by  3:00  p.m.  of  the 
IPA's  "refusal  to  pay." 

This  reversal  mecbanism  is  designed 
to  make  the  MMI  market  more  efficient 
by  allowing  IPAs  to  make  issuances  and 
payments  with  respect  to  a  particular 
MMI  program  throughout  the  day  while 
still  affording  the  IPAs  the  protection  of 
being  able  to  reverse  these  transactions 
until  3:00  p.m.  in  the  event  that  it 
becomes  apparent  that  the  issuer  will  be 
unable  to  honor  its  obligations  under 
the  particular  program  due  to 
insolvency  of  default  under  a  particular 
program.^  If  this  mechanism  were  not  in 
place,  IPAs  would  have  to  wait  until 
they  had  received  funds  from  the  issuers 
before  making  any  payments  or  be  at 
risk  for  the  funds  they  had  distributed 
throughout  the  day.  In  such  a  case, 
credits  for  payments  on  the  MMIs 
would  not  be  available  to  be  u^ed  . 
throughout  the  day  by  participants 
having  positions  in  the  MMIs  as  is 
airrently  the  case.'* 

In  anticipation  of  the  conversion  to 
the  same  day  funds  settlement 
("SDFS"),  DTC  implemented  a  new 
processing  schedule.  As  part  of  the  new 


'  15  U.S.C.  78»(bMl)  (1988). 
'The  Commission  has  modified  the  text  of  the 
sunMnaries  submitted  by  DTC  ' 


'The  "refusal  to  pay"  deadline  was  set  at  3M) 
pjn.  by  the  Industry  during  the  period  when 
deliveries  of  MMIs  were'made  physically. 

*  Currently,  throughout  the  processing  day  a 
participant  is  allowed  to  use  all  payment  credits  it 
has  received  that  day  in  connection  with  MM] 
programs,  other  than  the  single  largest  net  payment, 
in  order  to  meet  its  net  debit^cap  and  collateral 
monitor  requirements. 


processing  schedule.  DTC  introduced  an 
extended  reclamation  period  that 
allowed  participants  to  process  reclaims 
of  deliveries  until3:30pjn.>  The 
reclamation  procedure  is  designed  to 
provide  the  recipient  of  a  delivery  with 
the  opportunity  to  reject  the  delivery. 

The  potential  risk  to  IPAs  comes 
about  in  the  situation  where  information 
regarding  an  issuer's  insolvency 
becomes  available  after  the  3:00  p.m. 
refusal  to  pay  deadline  but  before  the 
end  of  the  reclamation  period  at 
approximately  3:30  p.m.  Under  these  . 
circumstances,  participants  could 
unwind  through  the  reclamation  process 
issuances  previously  made  by  the  IPA. 
However,  the  IPA  would  be  unable  to 
unwind  income  and  maturity  payments 
since  these  transactions  can  only  be 
unwound  through  the  refusal  to  fwy 
procedure.  As  a  result,  an  IPA's 
settlement  balance  would  be  debited  by 
an  amount  equal  to  the  reclaimed 
issuances.  Depending  upon  the 
settlement  procedures  in  place  between 
the  issuer  and  the  IPA,  this  situation 
could  result  in  a  direct  exposure  to  the 
IPA. 

The  proposed  rule  change  is  designed 
to  restore  the  IPA's  refusal  to  pay 
opportimity  with  respect  to 
reclamations  made  to  its  accoimt 
between  3:00  p.m.  and  the  end  of  the 
reclamation  period.  The  proposed  rule 
change  will  allow  IPAs  to  instruct  DTC 
to  reverse  those  reclaims  that  are 
processed  after  3:00  p.m.  in  the  event 
that  the  IPA  believes  the  reclaims  are 
associated  with  the  issuer's  iasolvency. 
The  IPA  will  be  able  to  request  the 
reversal  of  these  reclamations  by  giving 
DTC  oral  notice  within  fifteen  minutes 
after  the  end  of  the  reclamation  period. 
Subsequently,  the  IPA  will  be  required 
to  provide  DTC  within  thirty  minutes 
after  the  end  of  the  reclamation  period 
with  written  notice  on  the  basis  of 
which  DTC  could  treat  the  issuer  as 
insolvent  under  its  rules."  A  copy  of  the 


'The  end  of  the  reclamation  period  is 
approximately  3:30,  but  this  deadline  tnay  vary 
Slightly  depending  upon  the  liming  of  the  release 
of  other  DTC  controls. 

*DTt7s  Rule  12  which  governs  insolvency 
provide*:  "An  issuer  of  MM]  securities  subject  of 
any  transaction  in  the  MM]  Program  shall  be  treated 
by  tOTCI  in  all  respects  as  insolvent  in  the  event 
that  the  issuer  Is  determined  to  be  insolvent  by  any 
agency  which  regulates  such  issuer  or  in  the  event 
of  the  entry  of  a  decree  or  order  by  a  couri  having 
jurisdiction  in  the  premises  adjudging  the  issuer  a 
bankrupt  or  insolvent,  or  approving  as  properly 
filed  a  petition  seeking  reorganization,  arrangement, 
adjustment  or  composition  of  or  in  respect  of  the 
issuer  under  the  Federal  Bankruptcy  Cod*  or  any 
other  applicable  Federal  or  State  law  or  appointing 
a  receiver,  liquidator,  assignee,  trustee,  sequester  (or 
other  similar  official)  of  the  issuer  or  of  any 
substantial  part  of  its  property,  or  ordering  the 
winding  up  or  liquidation  of  its  affairs  or  the 
institution  by  the  issuer  of  proceedings  to  be 
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IP  As  written  notice  would  then  be 
pcpvided  to  all  participants. 

DTC  believes  the  proposed  rule 
change  is  consistent  with  the 
requiremmits  of  Section  17A  of  the  Act 
and  the  rules  and  regulations 
thereimder  because  the  rule  proposal 
will  eliminate  risks  to  IP  As  present  in 
the  existing  system  and  will  therefore 
promote  a  more  e£Gcient  maiiietplace. 
DTC  believes  that  this  new  service  will 
not  affect  the  safeguarding  of  securities 
and  funds  in  DTC's  custody  or  control 
or  for  which  it  is  responsible. 

(B)  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

DTC  does  not  believe  that  the 
proposed  rule  change  will  impact  or 
impose  a  burden  on  competition. 

(C)  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants,  or  Others 

The  substance  of  the  proposed  rule 
change  has  been  presented  to  the  Public 
Securities  Association  MMI  Task  Force, 
which  has  given  its  support  to  providing 
a  new  service  to  IPAs.  No  written 
comments  have  been  solicited  or 
received  from  DTC  participants.  DTC 
will  notify  the  Commission  of  any 
written  comments  received  by  DTC. 

m.  Date  of  Efifectiveness  of  the 
Proposed  Rule  Change  and  Timing  fw 
Commission  Action 

Within  thirty-five  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 
ninety  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding  or 
(ii)  as  to  which  DTC  consents,  the 
Commission  will:  ^i.> 


adiudicated  a  bankrupt  or  iniolvent  or  the  conwnt 
by  it  to  the  institution  of  bankruptcy  or  inaolvency 
proceedings  against  it,  or  the  filing  by  it  of  a 
petition  or  answer  or  consent  seeking 
reorganization  or  relief  under  the  Federal 
Bankruptcy  Code  or  any  other  applicable  Federal  or 
State  law,  or  the  consent  by  it  to  the  filing  of  any 
such  petition  or  to  the  appointment  of  a  receiver, 
liquidator,  assignee,  trustee,  sequester  (or  other 
similar  official)  of  the  issuer  or  of  any  substantial 
part  of  its  property,  or  the  admission  by  it  in  writing 
of  its  inability  to  pay  its  debts  generally  as  they 
become  due.  or  the  taking  of  corporate  action  by  the 
issuer  in  furtherance  of  any  such  action  and, 
notwithstanding  the  foregoing,  upon  the  filing  by 
the  issuer  of  a  jjetition  seeking  reorganization, 
arrangement,  adjustment  or  composition  of  or  in 
rsspect  of  the  issuer  under  the  Federal  Bankruptcy 
Code  or  any  other  applicable  Federal  or  State  law, 
or  the  filing  against  it  or  any  such  petition,  at  any 
time  (DTC)  raceivee  notice  thereof,  either  written  or 
oral  and  from  whatsoever  source  and.  without 
awaiting  any  further  adjudication,  consent  thereto, 
acceptance  or  approval  of  such  filing,  determines  to 
its  reasonable  satisfaction  that  such  has  occurred." 


(a)  By  order  approve  such  proposed 
rule  change  or 

(b)  Institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

IV.  S<riicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing. 
Persons  making  Moitten  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  N.W., 
Washington.  D.C.  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Room,  450  Fifth  Street,  N.W., 
Washington,  D.C.  20549.  Copies  of  such 
filing  will  also  be  available  for 
inspection  and  copying  at  the  principal 
office  of  DTC. 

All  submissions  should  refer  to  the 
file  number  SR-DTC-96-21  and  should 
be  submitted  by  December  27, 1996. 

For  the  Commission  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.' 

Margaret  H.  McFarland, 

Deputy  Secretary. 

{FR  Doc  96-31077  Filed  12-5-96;  8:45  am] 
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[RelesM  No.  34-38006;  FHe  No.  SR-DTC- 

Self-Regulatory  Organizations;  The 
Depository  Trust  Company;  Notice  of 
Rllng  and  Immediate  Effect! venes*  of 
Proposed  Rule  Change  Relating  to  ttte 
Establishment  of  a  Surcharge 

December  2, 1996. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act"),*  notice  is  hereby  given  that  on 
October  21. 1996,  The  Depository  Trust 
Company  ("DTC")  filed  with  the 
Securities  and  Exchange  Commission 
("Commission")  the  proposed  rule 
change  as  described  in  Items  I.  U.  and 
in  below,  which  items  have  been 
prepared  primarily  by  DTC.  The 
Commission  is  publishing  this  notice  to 


solicit  comments  on  the  proposed  rule 
change  from  interested  persons. 

L  Self-Regulatoiy  Organization't 
Statement  of  the  Terms  <tf  Sobstance  of 
the  Proposed  Rule  Change 

The  proposed  rule  change  establishes 
a  surcharge  of  $1.00  on  all  deposits 
submitted  to  DTC  outside  its  Deposit 
Automated  Management  System  ("DAM 
System").  The  surcharge  will  go  into 
effiect  on  December  1, 1996. 

n.  Self-Regulatory  Organization't 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for.  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission. 
DTC  included  statements  concerning 
the  purpose  of  and  basis  for  the 
proposed  nile  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  FV  below.  DTC  has  prepared 
sujnmaries,  set  forth  in  sections  (A),  (B), 
and  (C)  below,  of  the  most  significant 
aspects  of  such  statements.  ^ 

[A)  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

The  purpose  of  the  proposed  rule 
change  is  to  establish  a  surcharge  of 
$1.00  on  all  deposits  submitted  to  DTC 
outside  its  DAM  System. ^  The  surcharge 
will  go  into  effect  on  December  1, 1996. 
DTC  participants  benefit  in  many  ways 
by  depositing  securities  into  DTC  using 
the  DAM  System.  For  example,  the 
automation  features  of  the  DAM  System  . 
reduce  DTC's  costs  in  handing  these 
deposits.  Therefore,  the  fee  that  DTC 
charges  its  participants  for  a  deposit 
submitted  through  the  DAM  System  is 
less  than  the  fee  charged  for  a  deposit 
submitted  outside  the  DAM  System.  The 
DAM  System  also  automatically  verifies 
certain  deposit-related  information 
thereby  eliminating  the  need  for 
participants  to  perform  similar 
verifications.*  Finally,  the  DAM  System 


'  17  CFR  200.3O-3(aXl2)  (1996). 
>  15  U.S.C  78s(bKl)  (i9ea). 


'The  Commission  has  oaodified  the  text  of  the 
sumiaaries  prepared  by  DTC 

'  The  DAM  System  is  an  enhanced  automated 
deposit  service  that  enables  DTC  participants  to 
send  details  of  deposits  to  DTC  in  advance  of 
forwarding  physical  oartificatas.  For  a  more  detailed 
deecription  of  the  DAM  System,  see  Securities 
Exchange  Act  Release  No.  33412  Oanuary  4, 19M)> 
59  FR  1769  (File  No.  SR-DTC-93-09)  (order 
approving  DAM  Service). 

*  For  example,  in  order  to  reduce  the  munbar  of 
deposits  rejected  by  DTC  participants  will  often 
refer  to  other  functions  available  on  DTCs 
Participant  Terminal  System  ("PTS")  such  as  the 
Security  Inquiry  (GONI)  function  to  verify  wfbstlMr 
a  security  is  eligible  for  deposit  at  DTC  or  the 
Dividend  Announcement  Inquiry  (DIVA)  feature  to 


64776 


Federal  Register  /  Vol.  61.  No.  236  /  Friday.  December  6,  1996  /  Notices 


allows  partidpants  to  consolidate 
deposits  in:  the  same  issue  (whether  or 
not  the  advanced  deposit  data  is 
transmitted  to  DTC  at  the  samtf  lime) 
thereby  saving  deposit  fees  or  the  time 
\   necessary  to  manually  compile  deposits 
in  the'  same  issue. 

The  DAM  System  also  improves 
DTC's  efficiency  in  handling  deposits. 
,  Because  each  deposit  submitted  through 
the  DAM  System  is  assigned  a  unique 
identifying  number,  use  of  the  system  . 
reduces  the  amount  of  time  UTC  spends 
researching  a  deposit  and  envies  DTC 
to  more  efHcientfy  track  the  deposit's 
location  (e.g..  whether  it  is  at  OTC.  en 
route  to  a  transfer  agent,  or  delivered  to 
a  transfer  agent).  Moreover,  when  a 
participant  submits  a  deposit  outside  of 
the  DAM  System, DTC  must  enter  the 
deposit  information  into  its  systems  by 
keystroke.  However,  when  a  deposit  is 
submitted  through  the  DAM  System, 
deposit  infcMmation  transmitted  by  the 
participant  is  automatically  written  into 
DTC's  systems. 

Although  virtually  all  of  DTCs 
participants  are  presently  using  the 
DAM  System,  some  participants 
continue  to  submit  deposits  outside  the 
DAM  System.'  As  explained  above, 
such  deposits  create  inefficiencies  in  the 
clearance  and  settlement  of  securities 
transactions  Jherefore.  DTC  proposes 
to  establish  uijfe  charge  to  reduce  the 
nxunber  of  deposits  submitted  to  DTC 
outside  the  DAM  System. 

DTC  believes  that  the  proposed  rule 
change  is  consistent  with  the 
requirements  of  Section  17A(b)(3)(D)  of 
the  Act "  and  the  rules  land  regulations 
thereuinder  because  it  provides  for  the 
equitable  allocation  of  reasonable  dues, 
^fiaes,  and  other  charges  among  DTC's 
participants. 

(B)  Self-Regulatory  Organization 's 
Statement  on  Burden  on  Competition 

DTC  does  not  believe  that  the 
proposed  rule  change  will  impose  any 
burden  on  competition  that  is  not 
necessary  or  appropriate  in  furtherance 
of  the  purposes  of  die  Act 

(C)  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants  or  Others 

No  comments  on  the  proposed  rule 
have  been  solicited  or  received. 


m.  Date  of  EffiBcdveness  of  tbe 
PnqxMed  Rale  Change  and  Timing  for 
CoinmiaBion  Action 

The  foregoing  rule  change  has  become 
effective  pursuant  to  Section  19 
(b)(3)(A)(ii) '  of  the  Act  and  pursuant  to 
Rule  19b-4(e)(2) "  promulgated 
thereunder  because  the  proposal    ,  '*''^  - 
establishes  or  changes  a  due,  faelot- 
other  charge  imposed  by  DTC.  At  any 
time  within  sixty  days  of  the  filing  of 
such  rule  change,  the  Conunission  may 
summarily  abrogate  such  rule  change  if 
it  appears  to  the  Commission  that  such 
action  is  necessary  or  appropriate  in  the 
public  interest,  for  the  protection  of 
investors,  or  otherwise  in  furtherance  of 
the  purposes  of  the  Act. 

IV.  Solicitation  of  CoauBoits     '*'  - 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  N.W., 
Washington,  D.C.  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  writtm  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the         .   *  .    , 
Commission,  and  all  written  '-  ' 

communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
section,  450  Fifth  Street,  N.W., 
Washington,  D.C.  20549.  Copies  of  such 
filing  also  will  be  available  for 
inspection  and  copying  at  the  principal 
office  of  DTC 

All  submissions  should  reiw  to  File 
No.'SR-C)TC-96-19  and  should  be 
submitted  by  December  27, 1996. 

For  the  Commission  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.' 
(FR  Doc  g6-3107S  Filed  12-&-96;  8:45  am] 


rmrify  wtaadMr  ■  corpafate  actioa  •fhcts  th* 
depoui. 

'During  a  r«cent  five  day  period  from  October  8, 
1996,  through  October  14.  1996.  DTC  participants 
cubmittad  93.140  deposits.  Of  tboee  deposiu.  only 
1.566  (1.68%)  were  submitted  outside  the  DAM 
SyMem. 

•  15  U.S.C  78q-l(bX3)(D)  (1988). 


[RoionMNa  34-38000:  FHo  No.  8R-0TC- 
96-20) 

SeM-Ragulatory  Organizations;  The 
Depository  Trust  ComfMny;  Nottoe  of 
Filing  and  Immediate  Effsdtveneas  of 
Proposed  Rule  Ctiange  Relating  to  tke 
Drop  Window  Service 

December  2, 1996. 

Pursuant  to  Section  19(bKl)  of  the 
Securities  Exchange  Act  of  1934 
("Act"),i  notice  is  hereby  given  that  on 
November  5, 1996.  The  D^x>sitory  Trust 
Compiany  ("DTC")  filed  witii  Uie 
Securities  and  Exchange  Commission 
("Commission")  the  proposed  rule 
change  as  described  in  Items  I,  H,  and 
in  below,  which  items  have  been 
prepared  primarily  by  DTC.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  from  interested 
persons  on  the  proposed  rule  change. 

I.  Self-Regulatory  Organiz^on's 
Statement  of  the  Terms  of  Tiihst— rt  ef 
the  Proposed  Rule  rfcan§a 

The  proposed  rule  change  expaads 
the  services  provided  by  IJTC's  TVansfer 
Agent  Drop  Window  Service  ("Drop 
Service"). 

n.  Self-Regulatory  Oi^ganizalion's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rnis 
Change 

In  its  filing  with  the  Commission, 
DTC  included  statements  concerning 
the  purpose  of  and  basis  for  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  IV  below.  DTC  has  prepared 
summaries,  set  forth  in  sections  (A),  (B), 
and  (C)  below,  of  the  most  significairt 
aspects  of  such  statements.^ 

(A)  Self-Regulatory  Organization 's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

DTC's  Drop  Service  provides  transfiar 
agents  located  outside  of  New  Yoik  City 
with  a  central  location  within  the 
Borough  of  Manhattan  to  receive  and 
deliver  securities.  ^  DTC  proposes  to 


'  15  U.S.C  78e(b)(3XAXU)  (1968). 
•  17  era  240.19b-«(eK2)  (1996). 
•17Cra200.30-3(aXl2)  (1996). 


>  15  U.S.C  788(bKl). 

*  The  Commission  has  modffled  the  text  of  the 
summaries  prepared  by  DTC. 

»  DTC  originally  established  the  Drop  Service  to 
enable  transfer  agents  to  comply  with  New  York 
Stock  Exchange  Rule  496  and  American  Stock 
Exchange  Rule  891.  These  rules  require  transfer 
agents  to  maintain  a  bcility  to  receive  and  deliver 
securities  that  is  located  south  of  Chambers  Straat 
in  the  Borough  of  Manhattan.  City  of  New  York.  For 
a  complete  description  of  the  Drop  Service,  refer  to 
Securities  Exchange  Act  Release  No.  37562  (Auguat . 
13,  1996).  61  FR  43283  (File  No.  SR-DTC-96-04 
(order  approving  proposed  rule  change). 


■■^ 
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expand  its  Drop  Service  to  provide 
transfer  agents  with  enhanced  services. 
First.  DTC  will  accept  the  following 
itmns  on  behalf  of  transfer  agents  from 
individuals  or  financial  institutions:  (1) 
Checks  or  securities  delivered  as 
contributions  to  dividend  reinvestmoit 
plans;  (2)  checks  drawn  on  a  transfer 
agent  and  payable  to  an  individual  or 
financial  institution  with  wire 
instructions;  (3)  checks  payable  to  a 
transfer  agent  in  payment  for  certain 
fees  charged  by  the  transfer  agent  (e.g.. 
rush  transfer  fees);  and  (4)  envelopes*  to 
be  delivered  to  a  transfer  agent.  DTC 
also  will  issue  a  window-ticket  to  the 
individual  or  financial  instituti(Hi 
delivwing  such  items,  log  the  receipt  of 
the  items,  and  forward  the  items  to  the 
transfer  ag^t.  ^^.  w..'i|. 

Second,  if  a  transfer  agent  is  rec^uired 
to  accept  securities  up  to  midnight  in 
connection  with  a  corporate  actton, 
DTC's  drop  location  will  remain  open 
until  that  time.'  Finally.  DTC  will  value 
securities  received  on  behalf  of  a 
transfer  agent  in  preparation  fat  the 
shipment  of  such  securities  to  the 
transfer  agent  by  obtaining  a  daily 
market  price  for  each  issue  received. 
DTC  began  providing  these  expanded 
services  on  November  18, 1996.  The 
transfw  agoit  Drop  Service  fee  schedule 
is  attached  as  Exhibit  1. 

DTC  believes  the  proposed  rule    ~  . 
change  is  consistent  with  the  ■':  J 

requirements  of  Section  17A(b)(3)(F)  of 
the  Act  ^  and  the  rules  and  regulations 
promulgated  thereunder  because  the 
proposal  promotes  efficiencies  in  the 
prompt  and  accurate  clearance  and 
settlement  of  securities  transactions, 
specifically  the  transfer  of  record 
ownership.  According  to  DTC,  the  "' 
expanded  Drop  Service  also  will  reduce 
the  expenses  associated  with  the 
transfer  of  record  ownership  and  foster 
cooperation  and  coordination  between 
DTC  and  other  entities  engaged  in  the 


♦  DTC  will  accept  envelopes  from  financial 
institutions  for  delivery  to  a  transfer  agent  without 
opening  or  inspecting  the  envelopes.  Securities 
delivered  to  the  drop  window  from  financial 
institutions  are  generally  delivered  in  clear 
envelopes. 

'  DTC's  drop  location  will  remain  open  for  a  late 
closing  for  the  limited  purpose  of  accepting  items 
on  behalf  of  a  transfer  agent  and  issuing  a  window- 
ticiut  to  the  party  delivering  the  item.  A  transfer 
agent  will  be  required  to  provide  DTC  with  notice 
of  the  need  for  a  late  closing  at  least  one  week  in 
advance  thereof.  Moreover,  a  transfer  agent  will  be 
required  to  provide  on-site  personnel  at  DTC  to 
answer  questions,  examine  items  received,  and 
approve  such  items.  During  a  late  closing,  a  transfer 
agent  will  be  deemed  to  have  taken  possession  and 
control  of  an  item  when  the  transfer  agent's  on-site 
personnel  approve  an  item  for  receipt 

•U.S.C  78q-l(b)(3)(F)Il8e«). 


clearance  an(l  settlement  of  securitiet 
transactions. 

(B)  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

DTC  perceives  no  impact  on 
competition  by  reason  of  the  prt^>06ed 
rule  change. 

(C)  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Pmticipants  or  Others 

DTC  has  not  solicited  or  received 
comment  on  the  proposed  rule  change. 

m.  Date  ef  Effsctimiess  of  the 
Proposed  lUrie  Ckaiige  and  Timing  for 
Commissiwi  ActMW 


The  foregoing  rule  change  has  become 
effective  pursuant  to  Section 
19(b)(3)(AKi»i)  ^  of  the  Act  and  pursuant 
to  Rule  19b-4(eH6) "  promulgated 
thereunder  because  the  proposed  rule  is 
effecting  a  change  that:  (1)  Does  not 
significantly  affect  the  protection  of 
investors  or  the  public  interest;  (2)  does 
not  impose  any  significant  burden  on 
competition;  (3)  does  not  become 
operative  for  thirty  days  from  the  date 
of  its  filing  on  November  5, 1996,  or 
such  shorter  time  as  the  Commission 
may  designate  if  consistent  with  the 
protection  of  investors  and  the  public 
interest;  and  (4)  was  provided  to  the 
Commissicm  fcH*  its  review  at  least  five 
days  prior  to  the  filing  date.  The 
Commission  finds  good  cause  for 
accelerating  the  operative  date  of  the 
proposed  rule  change  from  the  thirtieth 
•day  following  the  date  of  its  filing  on 
November  5, 1996,  to  November  18, 
1996,  because  the  accelerated  approval 
will  permit  DTC  to  more  quickly 
provide  the  enhanced  services  to 
transfer  agents  located  outside  of  New 
York  City  through  the  framework  of  an 
existing  DTC  service,  which  has  been 
reviewed  by  the  Commission.  At  any 
time  within  sixty  days  of  the  filing  of 
such  rule  change,  the  Commission  may 
summarily  abrogate  such  rule  change  if 
it  appears  to  the  Commission  that  such 
action  is  necessary  or  appropriate  in  the 
public  interest,  for  the  protection  of 
investors,  or  otherwise  in  furtherance  of 
the  purposes  of  the  Act 

IV.  Solicitation  ofConunents 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
argimients  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Seciuities  and  Exchange 
Commission,  450  Fifth  Street  NW.. 


Wellington,  DC  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  tfiat  are  filed  with  the 
CommissicHi.  and  all  written 
communications  relating  to  die 
proposed  rule  change  betweoi  the 
CommissicHi  and  any  penoo.  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  mth  the 
provisions  of  5  U.S.C  552.  will  be 
available  for  insp>ection  and  copying  in 
the  Commission's  Public  Reference 
Room,  450  Fifth  Street  NW., 
Washington,  DC  20549.  Copies  of  sudi 
filing  will  also  be  available  for 
inspection  and  copying  at  the  principel 
office  of  DTC.  All  submissions  should 
refer  to  File  No.  SR-DTC-96-20  and 
should  be  submitted  by  Decembw  29, 
1996. 

For  the  Conunission  by  the  Division  (rf 
Market  Regulation,  pursuant  to  delegated 
■uthodty." 

Margaret  H.  McFariui. 
Deputy  Secretary. 


Exhibit  1.— 1996 
Fees 


Agent  Drop 


1.  Monthly  Service  Charge:  $250.00. 

2.  Micro-filming:  $14.50  per  hour  and 
$15.75  per  roll. 

3.  Window  Tickets  Issued  By  DTC  for 
the  Receipt  of  Securities,  Checks,  and 
Envelopes  on  Behalf  of  the  tranter 
agent:  .75  per  window  ticket  issued. 

4.  Daily  Valuation:  Daily  flat  fee  of 
$175.00. 

5.  Midnight  closings:  $1,000.00  per 
occurrence. 

6.  Pass-through  Fees:  Varying. 

For  example,  DTC  uses  various 
courier  services  to  deliver  securities  to 
the  transfer  agent.  DTC  remits  payment 
for  such  services  to  the  carrier  and.  in 
turn,  charges  the  appropriate  transfer 
agent  for  the  same  amount. 

In  addition,  each  transfer  agent  must 
provide  DTC  with  window  tickets  to  be 
used  as  receipts  for  items  delivered.  If 
requested  by  the  transfer  agent.  DTC 
will  arrange  for  the  printing  of  such 
tickets.  Any  associated  printing  costs 
incurred  by  DTC  are  charged  to  the 
transfer  agent. 

(FRDoc  96-31080  Piled  12-S-96;  8:4S  am] 
OOQK  aoM-ai-« 


'  IS  VS.C.  7B8(b)(3XAXiii)  (IMS). 
•17  OPR  240.1«t>-4(eK6)  (1966). 


"17  CFR  200.3O-3(aHt2)(l«S6). 
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(IWMMlla  34-37996:  FHe  No.  SfM^SCC- 
9»-11] 

SeH-RagUlatory  Organizations; 
Qovemment  Securities  Clearing 
Corporaticn;  Notice  of  Filing  and  Order 
Granting  Accelerated  Approval  of  a 
Proposed  Rule  Change  To  Extend  the 
Maximum  Term  for  Next-Day  and 
Forward  Settling  Repurchase  and 
Reverse  Repurchase  Agreements 

November  27, 1996. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Apt"),*  notice  is  hereby  given  that  on 
October  9, 1996,  the  Government 
Securities  Clearing  Corporation 
("GSCC")  filed  with  the  Securities  and 
Exchange  Commission  ("Commission") 
the  proposed  rule  change  (File  No.  SR- 
GSCC-96-11)  as  described  in  Items  I 
and  n  below,  which  Items  have  been 
prepared  primarily  by  GSCC.  The 
Commission  is  publishing  this  notice 
and  order  to  solicit  comments  from 
interested  persons  and  to  grant 
accelerated  approval  of  the  proposed 
rule  change. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

GSCC  proposes  to  amend  the 
eUgibility  requirements  for  its  netting 
services  to  include  next-day  and 
forward  settling  repurchase  and  reverse 
repurchase  agreements  ("repos")  with 
terms  that  do  not  exceed  360  calendar 
days.  Under  GSCC's  current  rules,  only 
repos  with  terms  that  do  not  exceed  195 
calendar  days  are  eligible  for  netting 
services. 

n.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission, 
GSCC  included  statements  concerning 
the  purpose  of  and  basis  for  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  TV  below.  GSCC  has  prepared 
summaries,  set  forth  in  sections  (A),  (B), 
and  (C)  below,  of  the  most  significant 
aspects  of  such  statements.^ 

(A)  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  'and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  rule  change  filing  implementing 
netting  and  risk  management  services 


for  repos,  GSGC  added  a  number  of 
provi8i(ni8  to  its  Rule  1 1 ,  including  tiie 
requirements  that  a  repo  must  meet  in 
order  to  be  eligible  for  netting  services.' 
One  such  requirement  is  that  the 
number  of  calendar  days  between  the 
scheduled  settlement  date  for  the  close 
leg  and  the  business  day  on  which  the 
data  on  the  trade  is  submitted  is  not 
greater  than  the  "maximum  number  of 
Business  Days  established  by  the 
Corporation  for  such  purpose  and 
published  in  a  schedule  made  available 
to  Members,  unless  the  Board 
determines  a  different  timeframe  to  he 
appropriate  *  *  *."* 

La  the  above  mentioned  filing,  GSCC 
initially  proposed  that  the  maximum 
number  of  days  between  sch0duled 
settlement  and  data  submission  should 
be  no  more  than  364  calendar  days.' 
After  discussion  with  Commission  staff, 
GSCC  revised  its  rule  fihng  to  limit  the 
maximum  number  of  days  allowable 
between  scheduled  settlement  and  data 
submission  to  195  calendar  days."  Until 
recently,  the  maximum  permitted  term 
for  repos  as  set  forth  in  GSCC's  schedule 
was  180  calendar  days. 

In  response  to  rising  repo  volimies 
and  at  the  request  of  GSCC's  members, 
GSCC  proposes  to  extend  the  maximum 
allowable  nimiber  of  calendar  days  that 
a  repo  term  may  span  and  still  be 
eligible  for  noting  services  to  360 
calendar  days.  According  to  GSCC,  its 
members  will  benefit  from  the  inclusion 
of  longer-term  repos  in  its  netting 
service  because  the  inclusion  of  more 
repo  transactions  into  the  net  should 
reduce  costs  as  well  as  clearance  and 
settlement  risks. 

The  decision  to  extend  the  allowable 
repo  term  was  made  following 
evaluation  of  GSCC's  risk  management 
procedures  that  pertain  to  repo 
transactions.  These  procedures  have 
been  employed  since  November  1995 
when  repos  were  first  included  in 
GSCC's  netting  service.  This  period  of 
analysis  has  enabled  GSCC  to  conclude 
that  the  risk  management  procedures 
currently  in  place  are  sufficient  to  hedge 
against  any  exposure  created  by  longer 
repo  terms.  Nevertheless,  GSCC  will 


<  15  U.S.C  78s(bMl)  (1988). 
>  The  Commission  has  modified  the  text  of  the 
summaries  prepared  by  GSCC 


'  Securities  Exchange  Act  Release  No.  36491 
(November  17. 1995).  60  FR  61577  [File  No.  SR- 
CSCC-9S-02I  (order  approving  proposed  rule 
change  implementing  netting  services  for  the  non- 
same-day-settliog  aspects  of  repo  transactions). 

'GSCC  Rule  11.  Section  2(1). 

'  Letter  from  Jeffrey  F.  Ingber,  General  Counsel 
and  Secretary,  GSCC  to  (eiry  W.  Carpenter, 
Assistant  Director.  Division  of  Market  Regulation 
("Division").  Commission  Quly  28, 1995). 

'Letter  from  )e&ey  F.  Ingber.  General  Counsel 
and  Secretary,  GSCC,  to  Christine  Sibille,  Special 
Counsel,  Division.  Commission  (September  14, 
199S). 


continue  to  monitor  and  evaluate  all 
aspects  of  repo  netting  services. 

GSCC  believes  that  the  proposed  rule 
change  is  consistent  with  the 
requirements  of  Section  17A  of  the  Act' 
and  the  rules  and  regulations 
promulgated  thereunder  because  it 
promotes  the  prompt  and  accurate 
clearance  and  settlement  of  securities 
transactions  and  safeguards  securities 
and  fimds  in  GSCC's  custody  or  control. 

(B)  Self-Regulatory  Orgpnization  's 
Statement  on  Burden  on  Competition 

C^SCC  does  not  beUeve  that  the 
proposed  rule  change  will  have  an 
impact  or  impose  a  burden  on 
competition 

IC)  Self-Regulatory  Organizqtion  's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants  or  Others 

Written  comments  relating  to  the 
proposed  rule  change  have  not  yet  been 
received.  Members  will  be  notified  of 
the  rule  change  filing,  and  comments 
will  be  solicited  by  an  important  notice 
to  members.  CJSCC  will  notify  the 
Commission  of  any  written  comments 
received  by  GSCC. 

m.  Date  of  Effiectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Section  17A(b)(3)(F)  of  the  Act" 
requires  that  the  rules  of  a  clearing 
agency  be  designed  to  promote  the 
prompt  and  accurate  clearance  and 
settlement  of  securities  transactions  and 
to  assure  the  safeguarding  of  securities 
and  fluids  which  are  in  the  custody  or 
control  of  the  clearing  agency  or  for 
which  it  is  responsible.  The 
Commission  believes  that  the  proposed 
rule  change  is  consistent  with  GSCC's 
obligations  under  the  Act  because  the 
proposal  permits  GSCC  to  provide  the 
benefits  6^  centrahzed,  automated 
settlement  to  a  border  segment  of  repo's 
involving  government  securities. 

As  stated  in  previous  orders,  the 
Commission  believes  that  GSCC  has  put 
into  place  adequate  risk  management 
procedures  to  limit  the  settlement  risk 
associated  with  repo  transactions.^  The 
Commission  believes  that  C^SCC  has 
adequately  analyzed  the  application  of 
these  risk  management  procedures  to 
the  risks  associated  with  longer  term 
repo  transactions  and  therefore  will  be 
able  to  adequately  safeguard  itself  and 
its  participants  from  the  risks  associated 


'15U.S.C78«j-l(l9e8). 
•15  U.S.C  78q-l(b)(3)(F)  (1968). 
'See.  e.g..  Securities  Exchange  Act  Release  No. 
36491,  supta  note  3. 


'•4£->- 
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with  the  inclusion  of  longer  term  repo 
transactions  in  the  netting  system. 

GSCC  has  requested  that  the 
Commission  find  good  cause  for 
approving  the  proposed  rule  change 
prior  to  the  thiiti^  day  after  the  date 
of  publication  of  notice  of  the  filing.  The 
Commission  finds  good  cause  for 
approving  the  proposed  rule  change 
prior  to  the  thirtieth  day  after  the  date 
of  publication  of  notice  of  the  filing     . 
because  accelerated  approval  will  allow 
GSCC  to  immediately  expand  its  netting 
services  to  include  repos  with  terms 
between  106  and  360  calendar  days, 
lliis  %irill  permit  more  participants  that ' 
conduct  repo  transactions  to  benefit 
from  the  positive  effects  of  netting. 
Furthermore,  the  Commission  has  not 
received  apy  comment  letters  and  does 
not  expect  to  receive  any  comment 
letters  on  the  proposal. 

IV.SoUcitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submission 
should  file  six  copies  thereof  with  the 
Secretary,  Seciirities  and  Exchange 
Commission,  450  Fifth  Street,  N.W., 
Washington  D.C.  20549.  Copies  of  the 
submissions,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the     - 
Commission,  and  all  written 
commimications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Room.  450  Fifth  Street,  N.W., 
Washingtcm,  D.C  20549.  Copies  of  such 
filings  will  also  be  available  for 
inspection  and  copying  at  the  principal 
office  of  GSCC.  All  submissions  should 
refw  to  the  file  number  SR-GSCC-96- 
11  and  should  be  submitted  by 
December  27, 1996. 

It  is  therefore  ordered,  pursuant  to 
Section  19(b)(2)  of  the  Act,"  that  the 
proposed  rule  change  (File  No.  SR- 
GSCC-96-1 1)  be,  and  hereby  is,      *•" 
approved  on  an  accelerated  basis. 

For  the  Commission  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority." 

Margaret  H.  McFarland, 
Deputy  Secretary. 

(FR  Doc.  96-31084  Filed  12-5-96;  8:45  am) 
MLUNQ  CODE  aOIO-OI-H 
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Self-Regulatory  Organjzation'a; 
Government  SecurlttesCiearfng 
Corporation;  Order  Approving 
Proposed  Rule  Change  Modifying  the 
Rights  and  ResponsibiiHles  of 
interdeaier  Broker  Netting  Members 

NovembOT  27, 1996. 

On  July  2, 1996,  the  Government 
Securities  Clearing  Corporation 
("GSCC")  filed  with  the  Securities  and 
Exchange  Commission  ("Commission") 
a  proposed  rule  change  (File  No.  SR-  >  ■ 
GSCC-96-07)  pursuant  to  Section 
19(b)(1)  of  the  Securities  Exchange  Act 
of  1934  ("Act") » to  modify  the  rights 
and  responsibilities  of  interdeaier 
broker  ("IDB")  netting  members.  GSCC 
amended  the  filing  on  July  23, 1996.* 
Notice  of  the  proposed  rule  change,  as 
amended,  was  pubUshed  in  the  Federal 
Register  on  August  20, 1996.^  On 
August  16, 1996,  and  on  August  21, 
1996,  GSCC  filed  amendments  No.  2 
and  No.  3  to  the  filing.^  Because  the 
amendments  were  substantive  in  nature, 
-  notice  of  the  proposed  amendments  was 
published  in  the  Federal  Register  on 
September  12, 1996.'  No  comment 
letters  were  received  regarding  the 
proposed  rule  change  or  proposed 
amendments.  For  the  reasons  discussed 
below,  the  Commission  is  approving  the 
proposed  rule  change,  as  amended. 

L  Description 

This  rule  change  modifies  GSCC's  loss 
allocation  and  clearing  fund 
requirements  for  IDBs.^  The  percentage 
allocated  collectively  to  IDBs  from 
losses  arising  from  member  brokered 
transactions  is  raised  to  fifty  percent 
with  a  dollar  cap  on  each  IDB's 
potential  liabiUty,  as  discussed  below. 
Each  IDB's  individual  share  of  the 
collective  broker  allocation  will  be 


">15  U.S.C  7Bs(b)(2)  (1988). 

"  17  CFR  200.30-3(a)(12)  (1996). 


'  15  U.S.C.  78»(b)(l)  (1988). 

'  Letter  from  Karen  Walraven,  Vice  President  and 
Associate  Counsel.  GSCC,  to  )erry  W.  Carpenter. 
Assistant  Director,  Division  of  Market  Regulation 
("Division").  Commissioif  Quly  18. 1996). 

>  Securities  Exchange  Act  Release  No.  37S6S     ' 
(August  14, 1996),  61  FR  43103. 

*  Letter  from  Karen  Walraven,  Vice  President  and 
Associate  Counsel.  GSCC,  to  Jerry  W.  Carpenter, 
Division,  Commission  (August  12, 1996.  and 
August  15, 1996). 

'  Securities  Exchange  Act  Release  No.  37658 
(September  6, 1996).  61  FR  48190. 

*  Unless  otherwise  indicated,  the  term  IDB  refers 
to  both  Category  1  and  Category  2  IDBs.  Under 
current  rules,  Category  1  IDBs  act  exclusively  as 
brokers,  trade  exclusively  with  GSCC  netting 
members  and  certain  grandfathered  nonmember 
firms,  and  must  maintain  SlO  million  in  net  or 
liquid  capital.  Category  2  IDBs  may  transact  up  to 
10%  of  their  trading  volume  with  nonmembers  and 
must  nr^intain  $25  million  in  net  worth  and  SlO 
million  in  excess  net  or  liquid  capital. 


allocated  pro  rata  based  on  the  dollar 
value,  of  its  trading  activity  with  the 
defaulting  member.  By  implementing 
this  change,  the  IDB  will  no  longer  be 
subject  to  an  allocation  of  a  {XHtion  of 
a  loss  arising  from  the  default  of  a  firm 
with  which  the  IDB  never  traded. 
Because  only  Category  2  IDBs  may  enter 
into  brokered  transactions  with 
nonmembers,^  the  entire  loss  from  su(± 
a  transaction  will  be  allocated  among 
Category  2  IDBs  pro  rata  based  on  the 
level  of  their  trading  activity  with  the 
defaulting  member. 

Currently,  the  loss  amount  allocated 
to  each  IDB  is  capped  at  $1.6  million 
per  calendar  year  for  losses  attributable 
to  brokered  transactions  with  members. 
The  proposed  rule  change  raises  the 
maximum  amount  of  loss  that  can  be 
allocated  to  each  IDB  to  $5  million  per 
loss  allocation  event  as  opposed  to  a 
calendar  year  maximum." 

GSCC  is  raising  the  clearing  fund 
requirement  for  Category  1  IDBs  from  a 
fixed  $1.6  milUon  to  a  fixed  $5  million 
and  raising  the  minimum  clearing  fimd 
requirement  for  Category  2  IDBs  from 
$1.6  million  to  $5  million.  Under  the 
proposed  rule  change,  at  least  thirty 
percent  of  a  Category  1  IDB's  clearing 
fimd  deposit  must  consist  of  cash  or 
eligible  netting  securities,  and  no  more 
than  seventy  percent  of  the  clearing 
fund  deposit  may  be  met  by  pledging 
eligible  letters  of  credit.  Category  2  IDBs 
will  be  subject  to  the  same  clearing  fund 
deposit  composition  requirement  as 
other  non-Category  1  IDB  netting 
members,  which  is  ten  percent  of  the 
required  fimd  deposit  ($500,000)  must 
be  in  cash,  and  no  more  than  seventy 
percent  of  the  total  may  consist  of 
eligible  letters  of  credit. 

Category  1  IDBs  are  now  subject  to  all 
of  the  surveillance  requirements  of 
Section  3  of  GSCt:  Rule  4,  including 
GSCC's  authority  to  increase  the  amount 
of  clearing  fund  deposit  for  any  IDB  pn 
surveillance  status.  Category  1  IDBs  are 
now  required  to  participate  in  the  daily 
funds-only  settlement  process.  In 
addition,  the  proposed  rule  change 
eliminates  the  exception  in  Section  3  of 
GSCC  Rule  11  that  permitted  IDBs  to 
exclude  trades  from  GSCC's  netting 
system  if  the  inclusion  of  such  trade ' 
would  have  resulted  in  the  IDB  having 
a  net  settlement  position  other  than 
zero.  GSCC  Rule  11,  Section  3  will 
continue  to  permit  netting  members  to 
exclude  repo  transactions  from  the 


'  A  norunember  brokered  transaaion  is  a 
brokered  transaction  where  either  the  buyside  or 
sellside  counterparty  to  the  IDB  is  a  noiimeraber. 

■As  noted  above,  Category  2  IDBs  are  subiect  to 
an  unlimited  loss  allocation,  based  on  trading 
volume,  for  losses  related  to  brokered  transactions 
with  noiunembers. 


i»t» 
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netting  system  in  accordance  witli  GSCC 
Rule  18. 

n.  Diw.iinirion 

The  Commission  finds  that  the 
proposed  rule  change  is  consistent  Mdth 
the  Act  and  specifically  with  Section 
17A(b)(3)(F).«  Section  17A{b)(3)(F) 
requires  the  rules  of  a  clearing  agency  be 
designed  to  assure  the  safeguarding  of 
securities  and  funds  which  are  in  the 
custody  or  control  of  the  clearing  agency 
or  for  which  it  is  responsible. 

By  changing  the  loss  allocation 
procedures  for  IDBs,  GSCC  is  increasing 
the  percentage  allocated  among  IDBs 
from  losses  arising  from  brokered 
transactions.  IDBs  will  share  on  a 
collective  basis  equally  with  the  dealers 
any  loss  allocation  arising  from 
brokered  transactions  and  in  propoition 
to  the  amount  of  trading  the  IDB 
conducted  with  the  defaulting  member. 
The  Commission  believes  that  the  new 
loss  allocation  procedures  should  give 
IDBs  a  greater  incentive  to  assess  the 
creditworthiness  of  their  coimterparties, 
which  should  reduce  the  risk  to  GSCC 
of  the  trades  submitted  from  IDBs.  The 
Commission  believes  that  by  reducing 
the  number  of  trades  with  financially 
susp>ect  participants  that  are  submitted 
to  GSCC,  the  proposed  rule  change 
should  enhance  GSCC's  ability  to 
safeguard  securities  and  funds. 
Furthermore,  by  placing  a  dollar  cap  on 
each  IDB's  share  of  a  loss,  the  IDBs  will 
continue  to  be  protected  from  unusually 
large  loss  allocations. 

The  Commission  believes  that 
increasing  the  clearing  fund 
requirement  for  IDBs  should  provide 
GSCC  with  more  readily  accessible 
funds  if  needed  to  cover  a  member's 
default.  Moreover,  the  Commission 
believes  that  by  requiring  IDBs  to  fulfill 
a  larger  portion  of  their  clearing  fund 
deposit  with  cash  and  eligible  netting 
securities,  GSCC  will  increase  the 
liquidity  of  its  clearing  fund  thereby 
fiirther  enabling  GSCC  to  assure  the 
safeguarding  of  securities  and  funds  in 
its  control  or  for  which  it  is  responsible. 

m.  Conclusion 

On  the  basis  of  the  foregoing,  the 
Commission  finds  that  the  proposal  is 
consistent  with  the  requirements  of  the 
Act  and  in  particular  with  Section  17A 
of  the  Act. 

It  is  therefore  ordered,  pursuant  to 
Section  19(b)(2)  of  the  Act,  that  the 
proposed  rule  change  (File  No.  SR- 
GSCC-96-07)  be  and  hereby  is 
approved. 


For  the  CoraroiMion.  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.^'* 

Margaret  H.  McFarUnd, 
Deputy  Secntary. 
(PR  Doc  96-31086  Filed  12-5-96;  8:45  am] 
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December  2, 1996. 

Pui*suant  to  Section  19(b))l)i  of  the 
Securities  Exchange  Act  of  1934 
("Act"),  notice  is  hereby  given  that  on 
October  29. 1996,  the  MBS  Clearing 
Corporation  ("MBSCC")  filed  with  the 
Securities  and  Exchange  Commission 
("Commission")  the  proposed  rule 
change  as  described  in  Items  I,  n.  and 
in  below,  which  items  have  been 
prepared  primarily  by  MBSCC.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  from  Interested 
persons  on  the  proposed  rule  change. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  proposed  rule  change  modifies 
MBSCC's  rules  and  by-laws  to  create  the 
new  title  of  Managing  Director. 

n.  Self-Regulatory  Organization's 
Statemmt  of  the  Purpoae  of  and 
Statutory  Basis  for,  uta  Propooed  Rule 
Qiange 

In  its  filing  with  the  Commission, 
MBSCC  included  statements  concerning 
the  purpose  of  and  basis  for  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined<at  the  places  specified 
in  Item  IV  below.  MBSCC  has  prepared 
summaries,  set  forth  in  sections  (A),  (B), 
and  (C)  below,  of  the  most  significant 
aspects  of  such  statements.' 

(A)  Self -Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  order  to  conform  with  how  MBSCC 
and  many  firms  in  the  industry  operate, 
MBSCC  has  created  the  new  title  of 
Managing  Director.  The  purpose  of  tiie 


proposed  rule  change  is  to  modify 
MBSCC's  rules  and  by-laws  to 
accommodate  the  change  in  MBSCC's 
internal  management  structiure.  Article 
V.  Rule  1  of  MBSCC's  rules  is  being 
amended  to  establish  the  authority  of  a 
Managing  Director  to  act  for  the 
Corporation.  Article  V,  Section  5.1  of 
MBSCC's  by-laws,  which  describes  the 
designation,  number,  and  selection 

Srocess  for  the  officers  of  MBSCC,  is 
eing  amended  to  establish  the  office  of 
managing  director  and  the  number  of 
managing  directors  that  will  serve  as 
officers  of  the  corporation.  Article  V, 
Section  5.6  is  being  added  to  the  by- 
laws to  describe  the  duties  and 
responsibilities  of  Managing  Directors. 
Article  V,  Section  5.7  is  being  amended 
to  include  the  Managing  Director  as  an 
officer  for  whom  the  vice  president  shall 
act  in  the  Managing  Director's  absence. 
Article  V,  Section  5.9  and  5.10  are  being 
amended  to  include  the  Managing 
Director  as  an  officer  authorized  to  sign 
certificates  of  stock  with  the  secretary  or 
assistant  secretary.  Article  7,  Section  7.1 
is  being  amended  to  include  the 
Mtuiaging  Director  as  one  of  several 
officers  who  must  siga,  along  with  the 
secretary  or  treasurer,  the  stockholer's 
certificate  certifying  the  munber  of 
shares  owned  by  the  stockholder  in  the 
corporation. 

The  proposed  rule  change  is 
consistent  with  the  requirements  of 
Section  17A  of  the  Act '  and  the  rules 
and  regulations  thereimder  because  it 
makes  technical  modifications  to 
MBSCC's  rules  and  by-laws  so  that  they 
coincide  with  MBSCC's  new  internal 
management  structure. 

(B)  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

MBSCC  does  not  believe  that  the 
proposed  rule  change  will  impact  or 
impose  a  burden  on  competition. 

(C)  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants  or  Others 

No  written  comments  have  been 
solicited  or  received.  MBSCC  will  notify 
the  Commission  of  any  written 
coRunents  received  by  MBSCC. 

m.  Date  of  Efiiectiveness  of  the 
Proposed  Rule  Change  and  Timing  for  . 
Commission  Action 

'The  foregoing  rule  change  has  become 
elective  pursuant  to  Section 
19(b)(3)(A)(iii) «  of  the  Act  and  pursuant 
to  Rule  19t>-4(e)(3)  >  promulgated 


•15  U.S.C  78«j-l(bX3)(F)  (198*1 


">17  CFR  20O.3O-3(aXl2)  (IMS). 
'  IS  U.S.C  78«{b)(l)  (1988). 
2  T%e  Commission  has  modified  th«  text  of  tb* 
summaries  prepared  by  MBSCC 


>  15  U.S.C  78q-l  (1988). 

*  15  VS.C  78a(b)(3)(AXiii)  (1968). 

*  17  CFR  240.19b-l(e)(3)  (1996). 
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thereunder  in  that  the  proposed  rule 
change  is  concerned  solely  with  the 
administration  of  MBSCC.  At  any  time 
within  sixty  days  of  the  filing  of  such 
rule  change,  the  Commission  may 
summarily  abrogate  such  rule  change  if 
it  appears  to  the  Commission  that  sudi 
action  is  necessary  or  appropriate  in  the 
public  interest,  for  the  protection  of 
investOTS,  or  otherwise  in  furtherance  of 
the  purposes  of  the  Act. 

IV.  Solicitation  of  Comments      i' *" 

Interested  persons  are  invited  to 
submit  written  data,  views,  and' 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission.  450  Fifth  Street,  N.W., 
Washington,  D.C.  20549.  Copies  of  the 
submission,  all  subsequent, 
amendments,  all  written  statements 
with  respect  to  the  proposed  nile     ,     "* 
dian^Miat  are  filed  with  the 
Ccnnmission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  PubUc  Reference 
Section.  450  Fifth  Street,  N.W., 
Washington,  D.C.  20549.  Copies  of  such 
filing  also  will  be  available  for 
inspection  and  copying  at  the  principal 
office  of  MBSCC. 

All  Submissions  should  refer  to  File 
No.  SR-MBSCC-96-07  and  should  be 
submitted  by  December  27, 1996. 

For  the  Commission  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority." 

Maigarat  H.  McFaiiand, 

Deputy  Secretary. 

(FR  Doc.  96-31081  Filed  12-5-96;  8:45  am] 

MJJNQ  CODE  anfr^-M 
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Self-Regulatory  Organizations;  Notice 
of  Rling  and  Immediate  Effectiveness 
of  Proposed  Rule  Change  by  the 
Municipal  Securities  Rulemaking 
Board  Relating  to  interpretation  of 
RuieO-38  on  Consultants 

November  29, 1996. 

On  November  18, 1996,  the  Municipal 
Securities  Rulemaking  Board  ("Board" 
or  "MSRB").  filed  with  the  Securities 
and  Exchange  Commission 
("Commission"  or  "SEC")  a  proposed 


•17  CFR  200.30-3(aUl2)  (1996). 


rule  change  (SR-MSRB-96-11), 
pursuant  to  Section  19(b)(1)  of  ^e 
Securities  Exchange  Act  of  1934 
("Act"),  15  U.S.C.  78s{b)(l),  and  Rule 
19b-4  thereunder.  The  proposed  rule 
change  is  described  in  Items  I,  n,  and  III 
below,  whi  Ji  Items  have  been  prepared 
by  the  Board.  The  Board  has  designated 
this  proposal  as  constituting  a  stated 
poUcy,  practice,  or  interpretation  with 
respect  to  the  meaning,  administration, 
or  enforcement  of  an  existing  rule  of  the 
Board  under  Section  19(b)  (3)(A)  of  the 
Act,  which  renders  the  proposal 
effective  upon  receipt  of  this  filing  by 
the  Commission.  The  Commission  is 
publishing  this  notice  to  sohdt 
comments  on  the  proposed  rule  change 
from  interested  persons. 

L  Self-Segnlatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

-     The  Board  is  filing  herewith  a  notice 
of  interpretation  concerning  rule  G-38 
on  consultants  thereafter  referred  to  as 
"the  proposed  rule  change").  The 
proposed  rule  change  is  as  follows: 

Rule  G-38  Questions  and  Answov 

Role  To  Be  Performed  by  Consultant 

1.  Q:  Is  there  specific  information 
concerning  the  role  to  be  performed  by 
a  consultant  that  a  dealer  must  disclose 
on  Form  G-37/G-38? 

A:  The  role  to  be  performed  by  a 
consultant  may  be  described  in  general 
terms  on  Form  G-37/G-38;  however, 
dealers  must  include  the  state  or 
geographic  area  in  which  the  consultant 
is  working  on  behalf  of  the  dealer. 

Compensation  Arrangement,  Total 
Dollar  Amount  Paid  to  Consultant 
During  Reporting  Period  and  Dollar 
Amounts  Paid  to  Consultant  Connected 
With  Particular  Municipal  Securities 
Business 

2.  Q:  When  providing  the  information 
required  to  be  disclosed  on  Form  G-37/ 
G-38,  how  should  dealers  describe  the 
consultant's  compensation 
arrangement? 

A:  Dealers  must  ensure  that  the 
compensation  arrangement  is  clearly 
described  and  that  it  correlates  with  the 
information  being  disclosed  concerning 
the  total  dollar  amoimt  paid  to  the 
consultant  during  the  reporting  period 
and  the  dollar  amounts  paid  in 
connection  with  particular  municipal 
securities  business. 

•  For  example,  if  a  consultant  is  paid 
a  monthly  retainer,  the  amoimt  of  the 
monthly  retainer  must  be  disclosed  and 
the  total  dollar  amount  paid  during  the 
reporting  period  must  be  reported. 

•  If  a  consultant  is  reimbursed  for 
expenses,  the  amount  of  the  reimbursed 


expenses  must  be  disclosed  either 
separately  or  within  thup  total  dollar 
amount  paid  for  the  quarter. 

•  If  a  consultant  is  to  be  paid  a 
success  fee,  dealov  must  disclose  how 
the  success  fee  will  be  arrived  at  (e.g.. 

a  certain  percentage  of  profits).  The  sum 
total  of  the  dollar  amounts  paid  to  the 
consultant  in  connection  with  particular 
municipal  securities  business  diould 
equal  the  total  dollar  amount  paid  to  the 
consultant  during  the  reporting  period. 

•  In  addition,  if  any  discretionary 
bonus  or  similar  payment  is  made,  this 
amoimt  must  be  included  within  the 
total  amount  paid  for  the  quarter  in 
which  it  is  paid. 

3.  Q:  What  information  must  a  dealer 
disclose  on  Form  G-37/G-38  for  the 
dollar  amounts  paid  to  a  consultant 
connected  with  particular  municipal 
securities  business? 

A:  If  any  payment  made  during  the 
reporting  period  is  related  to  a 
consultant's  efforts  on  behalf  of  the 
dealer  which  resulted  in  particular 
municipal  securities  business,  whether 
the  municipal  securities  business  was 
completed  during  that  or  a  priw 
reporting  period,  then  the  dealer  must 
separately  identify  that  business  and  the 
dollar  amount  of  the  payment. 

Disclosure  to  Issuers  of  the 
Compensation  Arrangement  With 
Consultants 

4.  Q:  Rule  G-38  requires  a  dealer  to 
disclose  in  writing  its  consulting 
arrangements  to  an  issuer  with  which  it 
is  engaging  or  seeking  to  engage  in 
municipal  securities  business  and  this 
written  disclosure  must  include,  among 
other  things,  the  compensation 
arrangement.  What  is  the  level  of 
disclosure  required  to  issuers  of  the 
compensation  arrangement  with 
consultants? 

A:  The  written  disclosure  to  issuers  of 
the  compensation  arrangement  must 
explain  the  arrangement. 

•  For  example,  if  a  consultant  is  paid 
a  monthly  retainer,  the  amount  of  the 
monthly  retainer  must  be  disclosed. 

•  If  a  consultant  also  is  reimbursed 
for  expenses,  this  fact  must  be  noted. 

•  U  a  consultant  is  to  be  paid  a 
success  fee,  the  dealer  myst  disclose  to 
the  issuer  how  that  fee  will  be  arrived 
at  [e.g.,  a  certain  percentage  of  {Hofits). 

n.  Self-Rcgalatmy  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  ttie  Proposed  Role 
Change 

In  its  filing  with  the  Commission,  the, 
Board  included  statements  concerning 
the  purpose  of  and  basis  for  the 
proposed  rule  change  and  discussed  any 
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comments  it  received  on  the  proposed 
rule  change.  The  texts  of  these 
statements  may  be  examined  at  the 
places  specified  in  Item  IV  below.  The 
Board  has  prepared  summaries,  set  forth 
in  Sections  A.  B,  and  C  below,  of  the 
most  significant  aspects  of  such 
statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

(a)  On  January  17, 1996,  the 
Gnnmission  approved  Board  rule  G-38 
on  consultants.  >  Since  that  time,  the 
Board  has  received  inquiries  concerning 
the  applicati(Hi  of  the  rule.  In  order  to 
assist  the  municipal  securities  ind\istry 
and,  in  particular,  brokers,  dealers  and 
municipal  securities  dealers  in 
understanding  and  complying  with  the 
provisions  of  the  rule,  the  Board 
published  a  prior  notice  of 
interpretation  which  set  forth,  in 
question-and-answer  format,  general 
guidance  on  rule  0-38.^  In  its  prior 
filing  with  the  Ckunmission,  the  Board 
stated  that  it  will  continue  to  monitor 
the  application  of  rule  G-38.  and.  from 
time  to  time,  wiU  publish  additional 
notices  of  interpretations,  as  necessary.^ 
In  light  of  questions  recently  received 
from  market  participants  concerning  the 
disclosures  to  be  made  regarding 
consultants,  the  Board  has  determined 
that  it  is  necessary  to  provide  further 
guidaiu»  to  the  mimicipal  securities 
industry.  Accordingly,  the  Board  is 
publishing  this  second  set  of  questions 
and  answers  concerning  rule  C-38.'* 

(b)  The  Board  believes  the  proposed 
rule  change  is  consistent  with  Section 
15B(b)(2)(QoftheAct.» 

B.  Self-Regulatory  Organizoition's 
Statement  on  Burden  on  Competition 

The  Board  does  not  believe  that  the 
proposed  rule  change  will  impose  any 
burden  on  competition  not  necessary  or 


>  SecuritiM  Eiccbange  Act  lUleaaa  No.  36727 
Oanuary  17.  1096);  61  FR  19S5  Qanuary  24. 1996). 
The  nils  became  effective  on  March  18.  1996. 

>Sm  MSRB  Reports.  Vol.  16.  No.  2  (^Jne  1996) 
at  3-5.  Sme  alio  MSRB  Manual  (CCH)  paragra;^ 
3686. 

>  Sacoritiea  Exchange  Act  Raleaae  No.  36950 
(March  11. 1996):  61  FR  10828  (March  IS.  1996). 

*The  Board  plans  to  publish  the  interpretatioDa 
in  tha  _  199_  MSRB  Reports  (VoL  !_,  Na  _). 

>  Section  15B(bK2MC)  states  in  pertinent  part  that 
the  rules  of  the  Board  "shall  be  designed  to  prevent 
fraudulent  and  manipulative  acts  and  practices,  to 
ptomote  just  and  equitable  principles  of  trade,  to 
kttitt  cooperation  and  coordination  with  persons 
engaged  in  regulating,  clearing,  settling,  processing 
infonnation  with  respect  to.  and  bcilitating 
transactions  In  municipal  securities,  to  remove 
impediments  to  and  perfect  the  mechanism  of  a  free 
and  open  market  in  municipal  securities,  and.  in 
general,  to  protect  investors  and  tbe  public 
intareaL" 


appropriate  tn  furtherance  of  the 
purposes  of  the  Act,  since  it  would 
apply  equally  to  all  brokers,  dealers  and 
municipal  securities  dealov. 

C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants,  or  Others 

Written  comments  were  neither        \. 
solicited  nor  received.  :'-  ^ 

■-  J'-*i 
IILDateafEfiiBctiTeneesoftlie   '     : -^^ 

Propoeed  Rale  Oiange  and  Timing  fior 
CommiaskMi  Action 

The  Board  has  designated  this 
proposed  rule  change  as  constituting  a 
stated  policy,  practice,  or  interpretatioo 
with  respect  to  the  meaning, 
administration,  or  enforcement  of  an 
existing  rule  of  the  Board  imder  Section 
19(b)(3)(A}  of  the  Act,  which  renders  the 
proposed  rule  change  effective  upon 
receipt  of  this  filing  by  the  Commission. 

At  any  time  within  sixty  (60)  days  of 
the  filing  of  a  proposed  rule  change 
pursuant  to  Section  19(b)(3)(A)  of  the 
Act,  the  Commission  may  simmiarily 
abrogate  the  rule  change  if  it  appears  to 
the  Commission  that  such  action  is 
necessary  or  appropriate  in  the  public 
interest,  for  the  protection  of  investors, 
or  otherwise  in  furtherance  of  the     - , . 
purposes  of  the  Act 

IV.  Solicitation  of  CoDiments    .. 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fiith  Street,  N.W., 
Washington,  D.C.  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
propoeed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Room.  Copies  of  the  filing  will  also  be 
available  for  inspection  and  copying  at 
the  Board's  principal  offices.  All  ' 
submissions  should  refer  to  File  Na 
SR-MSRB-96-11  and  should  be 
submitted  by  December  27, 1996.    v  . 


For  the  Commiasion  by  \he  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority,  17  CFR  200.30-3(a)(12). 
Maifant  H.  McFariaad,-^ 
Deputy  Secretary. 

(FR  Doc  gfr-31015  Filed  12-5>96;  8:45  am]~ 
■MJNO  COM  aoio-si-M 


No.  S4-37998;  Fie  No.  SR-MSRft- 
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SelMtoguiatory  Organizations;  Order 
Granting  Approval  to  Propoaad  Rule 
Change  by  tha  Municipal  SacurWaa 
Rulamaking  Board  Relating  to  Reports 
of  Salaa  and  Purchases,  Pursuant  to 
Rule  0-14 

Novonber  29, 1996. 
I.  Introductifni 

On  August  29, 1996,  the  Municipal 
Securities  Rulemaking  Board  ("Board" 
or  "MSRB")  filed  with  the  Securities 
and  Exchange  Commission        ^ 
("Commission"  or  "SEC")  a  proposed 
rule  change  (File  No.  SR-MSRB-9&-10), 
pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act"),  15  U.S.C.  78s(b)(l).  to  expand 
its  transparency  program.  The  proposed 
rule  change  was  published  for  comment 
in  the  Federal  Register  on  October  30, 
1996.'  No  comments  were  received  on 
the  proposal. 

D.  Description  of  the  Proposal 

The  MSRB  proposed  to  amend  Board 
rule  G-14  conceining  reports  of  sales 
and  purchases,  and  to  amend  Rule  G- 
14  Transaction  Reporting  Procedures. 
The  purpose  of  the  proposed  rule 
change  is  to  increase  transparency  in  the 
mimicipal  securities  market  by  adding 
retail  and  institutional  customer 
transaction  information  to  the  intw- 
dealer  transactions  currenUy  included 
in  the  Board's  Transaction  Reporting 
Program  ("Program").  Under  die 
proposed  rule  change,  aggregate  data 
about  inter-dealer  and  customer  market 
activity,  and  certain  volume  and  price 
information  about  all  transactions  in 
fi^uently  traded  securities,  would  be 
disseminated  to  promote  investor 
confidence  in  the  market  and  its  pricing 
mechanisms.  The  Program  is  designed 
to  accomplish  two  objectives.  The  first 
is  to  increase  the  amount  of  information 
available  about  the  market  value  of 
individual  municipal  securities.  The 
second  purpose  of  the  Program  is  to 
provide  a  centralized  audit  trail  of 
municipal  securities  transactions  by 
making  available  to  the  National 
Association  of  Securities  Dealers,  Inc. 


■^i. 


>  Securitiea  Kxrhanga  Act  Relea 
(October  23, 1996),  61  FR  56072. 


)Na  37859 
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("NASD"),  the  Commission,  and  other 
enforcement  agencies  a  computer 
database  reflecting  all  municipal 
securities  transactions  reported  to  the 
Board. 

The  proposed  rule  change  would 
require  brokers,  dealers  and  municipal 
securities  dealers  to  (1)  obtain  an 
executing  broker  symbol,  if  one  has  not 
already  been  assigned,  firom  the  NASD, 
within  thirty  days  after  Commission 
approval  of  the  proposed  rule  change; 
(2)  provide  the  Board,  on  or  before  July 
1, 1097,  with  the  name  and  telephone 
number  of  a  person  responsible  for 
testing  the  dealer's  capabiUties  to  report 
customer  transaction  information;  (3) 
test  its  capabilities  to  report  such 
information,  between  July  and 
December  1997;  and  (4)  report  to  the 
Board  each  day  its  mimicipal  securities 
transactions  with  customers  by  January 
1, 1998.  Under  the  rule  proposal,  the 
Program  would  be  fully  effective  by 
January  1, 1998. 

m.  Discuasion 

After  careful  review,  the  Commission 
finds  that  the  proposed  rule  change 
generally  is  consistoit  with  the 
requirements  of  the  Act  and  the  rules 
and  regulations  thereunder.  In 
I>articular,  the  Commission  believes  the 
proposal  is  consistent  with  Section 
15B(b)(2)(C)  of  the  Act.  which  requires 
that  the  Board's  rules  be  designed  to 
prevent  fraudulent  and  manipulative 
acts  and  practices,  promote  just  and 
equitable  principals  of  trade,  and 
protect  investors  and  the  public  interest 

The  proposed  rule  change  will 
enhance  price  transparency  in  the 
mimicipal  seciirities  market  by 
providing  trade  information  on 
frequently  traded  securities.  The  - 
principle  of  transparency  is  a 
fundammtal  aspect  of  investor 
protection  and  efficient  markets.  There 
are  many  benefits  associated  with 
enhanced  market  transparency.  First, 
transparency  enhances  investor 
protection  and  encoiirages  greater 
investor  participation  in  the  markets. 
Second,  by  encouraging  investor 
participation  in  the  mimidpal  securities 
maricet,  transparency  promotes 
liquidity.  Third,  transparency  fosters  the 
efficiency  of  securities  markets  by 
facilitating  price  discovery  and  open 
competition,  and  counteracting  the 
effects  of  fragmentation.  Each  of  these 
benefits  in  turn  promotes  the  fairness  of 
the  markets. 

H  is  therefore  ordered,  pursuant  to 

Section  19(b)(2)  of  the  Act,  that  the 
prc^osed  rule  change  (SR-MSRB-96- 
10)  is  approved. 


For  the  Commission  by  the  Division  of 
Market  R^ulation,  pursuant  to  dslegated 
authority,  17  CFR  20O.3O-(aKl2). 
Maisarai  H.  McFariaad, 
Deputy  Secretary. 

(FR  Doc  96-31016  Filed  12-5-96;  8:45  am] 
MLUNQ  COOf  Wlft-At-M 


[Releeee  No.  34-979M;  FMe  No.  SR-N8CC- 
9»-iq 

Self-Regulatory  Organlzattona; 
National  Sacuritlee  Ctoarfng 
Corporation;  Order  Qranting  Approval 
of  a.  Propoaed  Rule  Change  to  Modify 
i^roceduree  Relating  to  the 
Reconfirmation  and  Pricing  Servic* 

December  2. 1996. 

On  September  30, 1996,  the  National 
Securities  Qearing  Corporation 
("NSCC")  filed  with  the  Securities  and 
Exchange  Commission  ("Commission") 
the  proposed  rule  change  (File  No.  ^- 
NSCC-9&-18)  pursiiant  to  Section 
19(b)(1)  of  the  Securities  Exchange  Act 
of  1934  ("Act").i  Notice  of  the  proposal 
was  published  in  the  Federal  Register 
on  November  1, 1996.^  On  November 
21, 1996,  NSCC  filed  an  amendment  to 
the  proposed  rule  change.  ^  No  conunent 
letters  were  received.  For  the  reasons 
disciissed  below,  the  Commission  is 
granting  approval  of  the  proposed  nile 
change. 

L  Description 

The  proposed  rule  change  modifies 
NSCC's  procedures  relating  to  NSCC's 
Reconfinnation  and  Pricing  Service 
("RECAPS").*  NSCC's  Procedure  n(G) 
currently  provides  that  after  the 
processing  of  initial  RECAPS  input 
membere  have  an  opportunity  to  submit 
supplemental  input  during  the  same 
RECAPS  cycle.  Prior  to  this  amendment, 
supplemental  input  included  only 
advisories,  deletes,  and  as-of  trades.  An 
advisory  allows  a  member  to 
acknowledge  a  contraside  submission 
that  has  not  been  reconfirmed.  A  delete 
permits  a  member  to  delete  its  own 
submission  from  RECAPS.  An  as-of 
trade  enables  a  member  to  submit  a 
transactioD  to  RECAPS  if  the  member 
failed  to  submit  the  transaction  as  initial 


>  IS  U.S.C  7a((b)(l)  (1988). 

*  Seciiritiet  Exchanga  Act  Relaaae  No.  37877 
(October  28, 1996).  61  FR  S6S95. 

*  Latter  from  Anthony  Davidson,  Astociata 
Counsel,  NSCC,  to  Christine  Sibille,  Special 
Counsel,  Division  of  Market  Regulation, 
Commission  (November  20, 1996).  This  amendment 
was  a  technical  amendment  that  did  not  raquiie 
republication  of  notice. 

*  RECAPS  U  NSCCs  automated  system  which 
provides  the  ability  to  a  member  on  a  quarterly 
basis  to  reconfirm  and  reprice  transactiens  that 
have  been  compared  but  have  tailed  to  settle. 


RECAPS  input  at  the  start  of  the 
RECAPS  cycle. 

The  proposed  rule  change  makes 
several  modifilations  to  NSCC's 
Procedure  11(G)  regarding  RECAPS 
supplemental  input.  First,  the  proposed 
rule  change  expands  the  range  of 
responses  by  a  member  to  a  contraside 
submission  that  has  be«i  reconfirmed  to 
include  "don't  knows"  (DKs")  and 
rejects.  A  member  must  respcmd  to  a 
contraside  submission  that  has  not  been 
reconfirmed  on  the  next  business  day 
after  the  initial  submission  date  by 
submitting  an  advisory,  a  DK,  or  a  reject 
and  in  the  case  of  a  reject  by  also 
indicating  the  reasons  for  the  rejecticm 
(e.g.,  trade  previously  settied  or 
difibrent  quantity). 

Tne  proposed  rule  diange  provides 
that  failure  to  respond  to  a  contraside 
submission  that  has  not  been 
reconfirmed  by  the  next  business  day 
after  the  initial  submission  date  resiilts 
in  the  transaction  being  deemed  DK'ed. 
The  proposed  rule  change  also  provides 
that  a  DK'ed  transaction  extinguishes    .. 
the  rights,  if  any,  of  the  DK'ing  member 
with  respect  to  the  transaction. 
Transactions  of  a  member  that  have 
been  DK'ed  will  be  subject  to  the  rules 
of  the  appropriate  marketplace. 

The  proposed  rule  change  also 
eliminates  deletes  as  a  type  of  RECAPS 
supplemental  input.  In  practice, 
membere  do  not  use  the  delete  fimction. 

The  proposed  rule  change  adds  a 
RECL\PS  activity  report  which  NSCX: 
will  make  available  to  membere  at  the 
end  of  the  RECAPS  cycle.  The  RECAPS 
activity  report  will  contain  summary, 
information  regarding  a  member's 
overall  activity  during  a  particular 
RECAPS  cycle,  including  the  number  of 
transactions  submitted,  the  number  of 
transactions  that  were  reconfirmed,  and 
the  number  of  transactions  that  were 
DK'ed,  rejected,  or  for  which  there  was 
no  response. 

n.  Discussion 

Section  17A(b)(3)(F)  provides  that  the 
rules  of  a  clearing  agency  must  be 
designed  to  promote  that  prompt  and 
accurate  clearance  and  setUement  of 
securities  transactions.'  Prior  to  this 
amendment,  membere  which  had 
transactions  submitted  against  them  by 
another  party  could  only  submit  an 
advisory  to  acknowledge  the  trade.  If  the 
member  chose  not  to  acknowledge  the 
trade,  the  contraside  did  not  learn  the 
reason  for  the  trade  not  being 
reconfirmed.  The  expansion  in  the  range 
of  responses  to  a  transaction  submitted 
by  a  contraside  that  has  not  been, 
reconfirmed  will  help  to  clarify  why 


>  15  U.S.C  78i^l(bX3)(F)  (1988). 
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certain  transactions  have  not  been 
reconfirmed  and  therefore  subsequently 
will  not  settle.  By  providing  for  the 
contraside  to  receive  infonnation  on 
why  the  transaction  was  not 
reconfirmed,  the  proposal  may  enable 
the  contraside  to  amend  their 
submission  in  order  to  create  a  match. 
Thus,  the  proposal  may  increase  the 
number  of  trades  that  settle.  The 
modifications  also  encourage  members 
to  respond  to  contraside  submissions  to 
prevent  a  DK  and  the  loss  of  a  member's 
rights  with  respect  to  the  transaction. 
This  should  rrault  in  more  trades  being 
resolved  in  the  RECAPS  process. 
Therefore,  the  Commission  believes  that 
the  proposal  could  resolve  a  higher 
percentage  of  imreconfirmed  trades  §nd 
thus  facilitate  the  prompt  and  accurate 
clearance  and  settlement  of  transactions. 

m.  Conclusion 

On  the  basis  of  the  foregoing,  the 
Commission  finds  that  the  proposed 
rule  change  is  consistent  with  the 
|ipquirements  of  the  Act  and  in 
particular  Section  17A  of  the  Act  and 
the  rules  and  regulations  thereunder. 

It  is  therefore  ordered,  pursuant  to 
Section  19(b)(2)  of  the  Act,  that  the 
proposed  rule  change  (File  No.  SR- 
NSCC-g6-18)  be  and  hereby  is 
appioved. 

For  the  Commission  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority." 

Margarat  H.  McFarUmil. 

Deputy  Secretary. 

(FR  Doc.  96-31085  Filed  12-5-96;  8:45  am] 

MUMO  OOOC  seis-oi-M 


soaAL  SECURmr  administration 

Agency  Infonnation  Collection 
Activities:  Proposed  Collection 
Request 

The  Social  Security  Administration 
publishes  a  list  of  information  collection 
packages  that  will  require  submission  to 
the  Office  of  Management  and  Budget 
(OMB)  iar  clearance  in  compliance  with 
Public  Law  104-13  effective  October  1, 
1995,  The  Paperwork  Reduction  Act  of 
1995.  The  information  collection(s) 
listed  below  requires  extension  of  the 
ciurent  OMB  approval(s): 

1.  State  Agency  Schedule  for 
Equipment  Purchases  for  SSA  Disability 
Program — 0960-0406.  The  information 
collected  on  form  SSA-871  is  used  by 
the  Social  Security  Administration  to 
budget  and  account  for  expenditures  (rf 
funds  for  equipment  purchases  by  the 
State  Disability  Determination  Services 


•17  CFR  200.3&-3(a)(12)  (1996). 


that  administer  the  disability  program. 
The  respondents  are  State  Disability 
Determination  Services. 

Number  of  Respondents:  54.    - 

Frequency  of  Response:  Annually. 

Average  Burden  Per  Response:  1  nour. 

Estimated  Annual  Burden:  54  hours. 

2.  Work  Reintegration  Study — 0960- 
0543.  The  purpose  of  the  Work 
Reintegration  Study  is  to  identify  those 
incentives  and  interventions  that  are 
most  successful  in  assisting  p>ersons 
who  are  disabled  due  to  a  back 
condition  to  return  to  work.  The 
information  collected  will  be  used 
primarily  to  complete  a  cross-national 
analysis  of  this  issue.  Data  will  also  be 
gathered  on  subjects  of  particular 
importance  in  the  U.S.  The  findings  will 
provide  policy-makers  wnth  infcHtnation 
that  Avill  be  highly  useful  in  establishing 
disability  policy.  The  respondents  are 
persons  entitled  to  Social  Security 
Disability  Insurance,  SupplemmUl    .     \ 
Security  Income  (SSI)  or  State  •  - ,. 
Temp<»ary  Disability  Insxuance.     «.  '- 

Number  of  Respondents:  800. 
Frequency  of  Response:  \. 
Average  Burden  Per  Response:  1  hour. 
Estimated  Annual  Burden:  800  hours. 

3.  Statement  for  Etetermining 
Continuing  Eligibility  for  SupplementaT 
Security  Income  Payments — 0960-0416. 
The  information  collected  by  the  Social 
Security  Administration  on  form  SSA- 
8203  is  used  to  determine  whether  SSI 
recipients  have  met  and  continue  to 
meet  all  statutory  and  regulatory 
requirements  for  SSI  eligibility  and 
whether  they  have  been  and  are  stiU 
receiving  the  correct  payment  amount 
The  information  collected  also  will 
assist  agencies  administering  Medicaid 
programs  in  ascertaining  the  legal 
liability  of  third  parties  to  pay  for  care 
and  services.  The  respondents  are 
recipients  of  SSI  benefits  or  their 
representative  payees. 

Number  of  Respondents:  552',000. 

Frequency  of  Response:  1. 

Average  Burden  Per  Response:  17 
minutes. 

Estimated  Annual  Burden:  156.400 
hours. 

To  receive  a  copy  of  the  form(s)  or 
clearance  package(s),  call  the  SSA 
Reports  Clearance  Officer  on  (410)  965- 
4125  or  write  to  her  at  the  address  listed 
below.  Written  comments  and 
recommendations  regarding  these 
information  collections  should  be  sent 
within  60  days  from  the  date  of  this 
publication  directly  to  the  SSA  Reports 
Clearance  Officer  at  the  following 
address:  Social  Security  Administration, 
DCFAM,  Attn:  Judith  T.  Hasche,  l-A-21 
Operations  Bldg.,  6401  Security  Blvd.. 
Baltimore,  MD  21235. 

In  addition  to  yolir  comments  on  the 
accuracy  of  the  agency's  burden 


estimate,  we  are  soliciting  comments  on 
the  need  for  the  information;  its 
practical  utility;  ways  to  enhance  its 
quality,  utility  and  clarity;  and  on  ways 
to  minimize  burden  on  respondents, 
including  the  use  of  automated 
collection  techniques  or  other  forms  of 
infbrmation  techiiology. 

Agency  Infonnation  Collection 
Actirities:  Submiasion  for  OMB  Review; 
Comment  Request 

The  information  collections  listed 
below,  whidi  were  published  in  the 
Federal  Ra^star  on  October  2  and 
October  11. 1996  have  been  submitted 
to  OMB. 

1.  Privacy  and  Disclosure  of  Official 
Records  and  Information;  Availability  (rf 
Information  and  Records  to  the  Public — 
20  CFR  401  and  402;  0960-NEW.  The 
respondents  are  individuals  requesting 
access  to  their  SSA  records,  correction 
of  their  SSA  records  and  disclosure  of 
SSA  records.  The  information  is 
required  to: 

(a)  Identify  individuals  who  request . 
access  to  their  records. 

Number  of  Respondents:  10,000. 

Frequency  of  Response:  On  occasion. 

Average  Burden  Per  Response:  11 
minutes. 

Estimated  Annual  Burden:  1,833 
hours. 

(b)  Designate  an  individual  to  receive 
and  review  a  recordholder's  sensitive 
medical  records  in  accordance  with  20 
CFR  401.55,  and  for  the  disclosure  of 
such  records  to  the  recordholder  by  his/  ~ 
her  designee. 

Number  of  Respondents:  3,000. 

Freqiiency  of  Response:  On  occasion. 

Average  Burden  Per  Response:  2 
hours  (lliis  includes  the  time  needed 
for  the  designee  to  review  the 
recordholder's  medical  records.) 

Estimated  Annual  Burden:  6,000. 

(c)  Correct  or  amend  records. 
Number  of  Respondents:  100. 
Frequency  of  Response:  On  occasion. 
Average  Burden  Per  Response:  10 

minutes. 
Estimated  Annual  Burden:  17  hours. 

(d)  Obtain  consent  from  an  individual 
to  release  his/her  records  to  others. 
Consents  are  submitted  by  letter  in 
writing  or  by  use  of  a  form  SSA-3288. 

Number  of  Respondents:  200,000. 

Frequency  of  Response:  On  occasion. 

Average  Burden  Per  Response:  3 
minutes. 

Estimated  Aiwual  Burden:  10,000 
burden  hours. 

(e)  Facilitate  the  release  of 
information  under  the  Freedom  of 
Infonnation  Act  (FOIA). 

Number  of  Respondents:  15,000. 
Frequency  of  Response:  On  occasion. 
Average  Burden  Per  Response:  5 
minutes. 
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Estimated  Annual  Burden:  1.250 
hours. 

(f)  Grant  •  waiver  ot  reduction  of  fises 
for  records  requested  under  POIA. 

Number  of  Respondents:  400. 

Frequency  of  Response:  On  occasion. 

Avaage  Burden  Per  Response:  5 
minutes. 

Estimated  Annual  Burden:  33  hours. 

2.  Report  of  New  hifonnation  in 
Disability  Cases    0060-0071.  The 
information  collected  on  form  SSA-612 
is  needed  by  the  Sodid  Security 
Administration  to  determine  whether  an 
event  or  change  in  circiunstmces  will 
affect  an  individual's  disability  benefits. 
The  information  will  be  used  to 
determine  continued  eligil»lity  for 
disability  payments.  The  respondents 
are  disabled  social  security  beneficiaries 
or  their  representative  payees. 

Number  of  Respondents:  200.000. 
Frequency  (^  Response:  1. 
Average  Burden  Per  Response:  5 
minutes. 
Estimated  Annual  Burden:  16,667. 

3.  Instructions  for  Completion  of 
Federal  Assistance  AppUcation  Form 
SSA-96  for  SSA  Research  and 
Demonstration  Grant  Programs  — 0960- 
0184.  The  information  collected  on  fonn 
SSA-oe  is  needed  by  the  Social  Security 
Administration  to  evaluate  and  select 
grant  proposals  for  funding.  The 
respondents  are  applicants  for  federal 
assistance,  including  State  and  local 
governments,  educational  institutions 
and  other  nonprofit  and  for-profit 
organizations. 

Number  of  Respondents:  200. 

Frequency  of  Response:  On  occasion. 

Av^age  Burden  Per  Response:  14 
hours. 

Estimated  ArmuaJ  Burden:  2,800 
hours. 

4.  Request  to  be  Selected  as  Payee — 
0960-0014.  The  information  collected 
on  form  SSA-11-BK  is  needed  by  the 
Social  Security  Administration  to 
determine  the  proper  payee  for  a  Social 
Seciuity  beneficiary.  The  information  is 
used  to  establish  an  applicant's 
relationship  to  the  beneficiary,  his/her 
justification  and  concern  for  the 
beneficiary,  and  the  manner  in  which 
the  benefits  will  be  used.  The 
respondents  are  applicants  for 
representative  payee  of  individuals 
receiving  title  n,  title  XVI  and  Black 
Lung  benefits. 

Number  of  Respondents:  1,709,657. 
Frequency  of  Response:  1 . 
Averagfi  Burden  Per  Response:  11 
minutes. 
Estimated  Annual  Burden:  313,437. 

5.  Supplemental  Security  Income 
Claim  Information  Notice — 0960-032*. 
The  information  collected  on  form  SSA- 
L8050-U3  is  used  by  the  Social  Security 


Administration  to  ensure  that  all 
sources  of  potential  income  which  can 
be  used  to  provide  fin'  an  individual's 
own  support  and  maintenance  are 
utilized.  The  respcmdents  are  applicants 
for  SSI  and  recipients  who  are 
potentially  eligioile  for  benefits  from 
other  public  or  private  programs. 

Number  of  Resportdents:  7,500. 

Frequency  of  Response:  1 . 

Average  Burden  Per  Response:  10 
minutes. 

Estimated  Armual  Burden:  1.250 
hours. 

6.  Supplemental  Security  Income^ 
Quality  Review  Case  Analysis;  0960- 
0133.  The  information  collected  on  ixam 
SSA-8508-BK  is  used  by  the  Social 
Security  Administration  to  assess  the 
effisctiveness  of  SSI  policies  and 
procedures  and  to  establish  payment 
accurate  rates.  The  respondents  are  a 
random  sample  of  SSI  recipients. 

Number  of  Respondents:  14,000. 

Frequency  of  Response:  1. 

Avaage  Burden  Per  Response:  60 
minutes. 

Estimated  Annual  Burden:  14,000 
hours. 

7.  Marital  Relationship 
Questionnaire — 0960-0460.  The 
information  collected  on  form  SSA- 
4178  is  needed  by  the  Social  Security 
Administration  to  determine  whether 
unrelated  individuals  of  the  opposite 
sex  who  are  living  together  present 
themselves  to  the  pubhc  as  husband  and 
wife.  The  information  is  used  to 
determine  whether  correct  payment  is 
being  made  to  SSI  couples  and 
individuals. 

Number  of  Respondents:  5,100. 
Frequency  of  Response:  1. 
Average  Burden  Per  Response:  5 
minutes. 
Estimated  Annual  Burden:  425  hours. 

8.  Psychiatric  Review  Technique — 
0960-0413.  The  information  collected 
on  form  SSA-2506  by  the  Social 
Security  Administration  is  needed  to 
assist  in  the  adjudication  of  claims 
involving  mental  impairments.  The 
information  is  used  to  identify  the  need 
for  additional  evidence  for  the 
determination  of  impairment  severity;  to 
consider  aspects  of  the  mental 
impairment  relevant  to  the  individual's 
ability  to  wori^;  and  to  organize  and 
present  the  findings  in  a  clear,  concise 
manner.  The  respondents  are  State 
Disability  Determinatim  Services 
administering  title  II  and  title  XVI 
disability  promms. 

Number  of  Responses:  796,346. 
Frequency  of  Response:  1. 
Average  Burden  Per  Response:  15 
minutes. 
Estimated  Annual  Burden:  199,087. 

9.  Letter  to  Employer  Requesting 
Information  About  Wages  Earned^ 


0960-0034.  The  infonnation  collected 
on  form  SSA-L72S  will  be  used  by  the 
Social  Security  Administration  (SSA)  to 
estabhsh  the  exact  amoimt  of  wages 
earned  by  a  beneficiaiy.  The  data  is 
requested  only  in  cases  where  the 
information  in  SSA's  records  is 
incon^ilete  or  has  been  questioned.  The 
respondents  are  employers  who  provide 
the  wage  information  necessary  to 
resolve  wage  discrepancies. 

Numba-  (^  Respondents:  150.000. 

Frequency  of  Response:  1. 

Avarage  Burden  Per  Resporme:  30-M 
minutes. 

Estimated  Annual  Burden:  100,000. 

To  receive  a  copy  of  the  form(s)  or 
clearance  package(s),  call  the  SSA 
Reports  Qearance  Officer  on  (410)  965- 
4125  or  write  to  her  at  the  address  listed 
below  under  SSA.  Written  comnwnts 
and  recommendations  regarding  these 
information  collections  should  be  sent  - 
within  30  days  of  the  date  of  this 
publication.  Comments  may  be  directed 
to  OMB  and  SSA  at  the  follottrii^ 
addresses: 

(OMB) 

Office  of  Management  and  Budget, 
OIRA,  Attn:  Laura  Oliven,  New 
Executive  Office  Building,  Room 
10230,  725  17th  St,  NW,  Washii^;tan. 
D.C.  20503 

(SSA) 

Social  Security  Administration, 
DCFAM,  Attn:  Judith  T.  Hasche,  SSA 
Reports  Clearance  Officer,  l-A-21 
OjMrations  Bldg.,  6401  Security  Blvd. 
Baltimore,  MD  21235. 

Dated:  November  27, 1996. 
Inditfa  T.  Hasche, 

Reports  Gearance  Officer,  Social  Secarity 
Administration. 
(FR  Doc.  96-31009  Filed  12-5-96;  8:45  am) 

mUJttO  COOE  4190-i»-P 


DEPARTMEffT  OF  TRANSPORTAHON 

Coast  Guard 
[CQO95-068] 

National  Environmental  Policy  Act; 
Hnai  Environmental  Impact  Statamawt 
for  the  USCQ  Atlantic  Pmiactad  Living 
Marine  Resource  Initiative 

AQEPICV:  Coast  Guard,  DOT. 
ACTION:  Notice  of  avail^iUty  of  the 
record  of  decision. 

SUMMARY:  The  Coast  Guard  announces 
the  availability  of  the  approved  Record 
of  Decision  for  the  Final  Environmental 
Impact  Statement  (FEIS)  for  the  Atlantic 
Protected  Living  Marine  Resource 
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Initiative  (the  Initiative).  Pursuant  to  the 
National  Environmental  Policy  Act 
(NEPA)  of  1969,  as  amended,  the  . 
regulations  promulgated  by  the  Council 
on  Environmfflital  Quality,  and  the  U.S. 
Coast  Guard  (USCG)  NEPA 
Implementing  Procedures  and  Policy  tm 
Considering  Environmental  Impacts,  the 
usee  has  approved  a  ReccHd  of 
Decision  adopting  the  Initiative.  The 
USCG  will  implement  the  proposed 
action  (the  preferred  alternative),  the 
Initiative,  as  described  in  the  FEIS.  (The 
FEIS  notice  of  availability  was 
published  in  the  Federml  Register  on 
October  31. 1996.)  The  preferred 
alternative  includes  all  components  of 
the  proposed  action  as  stated  in  the 
FEIS  and  is  the  environmentally 
preferred  alternative  which  inctvporates 
mitigation  and  monitoring  measures. 

DAVES:  The  Record  of  Decision  will  be 
available  to  the  public  on  December  9, 
1996. 

ADDRESSES:  For  further  information 
and/or  copies  of  the  approved  Record  of 
Decision,  contact  Mr.  Keith  Boi.  Chief. 
Planning  and  Coordination  Staff, 
Operations,  at  Commandant  (G-O-1). 
2100  Second  Street.  SW,  Washington, 
DC  20593,  telephone  nimiber  (202)  267- 
1439,  fax  number  (202)  267-4185. 

SUPPLEMENTARY  INFORMATKM:  The  USCG 
preferred  alternative  as  stated  in  the 
FEIS  is  composed  of  two  main 
components,  an  Internal  Program  and  a 
Conservation  Program.  Each  program  is 
made  up  of  several  elements  or 
activities  designed  to  protect  or 
conserve  Uving  marine  resources  more 
effectively.  The  Internal  Program  of  the 
preferred  alternative  focuses  on 
operating  procediires  and  directives  for 
USCG  vessels  and  aircraft  in  the 
Atlantic  area  that  would  prevent,  to  the 
maximum  extent  possible,  harmful 
interactions  with  protected  living 
marine  resources.  The  Conservation 
Program  focuses  on  the  interaction  of 
USCG  personnel  with  other  Federal  and 
state  agencies  and  the  public  to  promote 
conservation  of  protected  living  marine 
resources.  The  preferred  alternative  was- 
developed  from  recommendations 
provided  to  the  USCG  by  the  National 
Marine  Fisheries  Service,  in  Biological 
Opinions  issued  September  1995  and 
July  1996,  and  public  comments 
received  in  response  to  the 
Environmental  Assessment  of  Potential 
Impacts  of  U.S.  Coast  Guard  Operations 
Along  the  U.S.  Atlantic  Coast  and  the 
Draft  EIS. 


Dated  November  29, 1996. 
IWtfaBei. 

Chief,  Planning  and  Coordination  Staff, 
Operations. 

[PR  Doc  96-31031  Filed  IZ-S'^e;  8:45  am] 
I  OOOe  4*ia-44-M 


Fedaral  Avtalion  Admlnistralioa 
[Summary  Notice  No.  PE-06-66] 


-Vy^' 


Petitions  for  Exemption:  Summary  of 
Petitions  Rec«lv«d;  DIapoaitlons  of 


agency:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Notice  of  petitions  for 
exemption  received  and  of  dispositions 
of  prior  petitions. 

summary:  Pursuant  to  FAA's  rulemaking 
provisions  governing  the  application, 
processing,  and  disposition  of  petitions 
for  exemption  (14  CFR  Part  11),  this 
notice  contains  a  summary  of  certain 
petitions  seeking  relief  from  specified 
requirements  of  the  Federal  Aviation 
Regulations  (14  CFR  Chapter  I), 
dispositions  of  certain  petitions 
previously  received,  and  corrections. 
The  purpose  of  this  notice  is  to  improve 
the  public's  awareness  of,  and 
participation  in,  this  aspect  of  FAA's 
regulatory  activities.  Neither  publication 
of  this  notice  nor  the  inclusion  or 
omission  of  information  in  the  simimary 
is  intended  to  affect  the  legal  status  of 
any  petition  or  its  final  disposition. 
DATES:  Comments  on  petitions  received 
must  identify  the  petition  docket 
number  involved  and  must  be  received 
on  or  before  December  26, 1996. 
ADDRESSES:  Send  comments  on  any 
petition  in  tripUcate  to:  Federal 
Aviation  Administration,  Office  of  the 
Chief  Coimsel.  Atti:  Rule  Dodcet  (AGC- 

200),  Petition  Docket  No. .  800 

Independence  Avenue,  SW., 
Washington,  D.C.  20591 . 

Comments  may  also  be  sent 
electronically  to  the  following  internet 
address:  npnncmts@faa.dot.gov. 

The  petition,  any  comments  received, 
and  a  copy  of  any  final  disposition  are 
filed  in  the  assigned  regulatory  docket 
and  are  available  for  examination  in  the 
Rules  Docket  (AGC-200),  Room  91 5G, 
FAA  Headquarters  Building  (FOB  lOA), 
800  Independence  Avenue,  SW.. 
Washington.  D.C  20591;  telephone 
(202)  267-3132. 

FOR  FURTHER  INFORMATION  CONTACT: 
Fred  Haynes  (202)  267-3939  or  Angela 
Anderson  (202)  267-9681  Office  of 
Rulemaking  (ARM-1),  Federal  Aviation 
Administration.  800  Independence 
Avenue.  SW..  Washington.  DC  20591. 


This  notice  is  published  pursuant  to 
paragraphs  (c),  (e),  and  (g)  of  §  11.27  of 
Part  11  of  the  Federal  Aviation 
Regulations  (14  CFR  Part  11). 

Issued  in  Washington,  D.C,  on  December 
3. 1996. 
Donald  P.  Byrne, 

Assistant  Chief  Counsel  for  Regulations. 

Petitions  for  Exenption 

-ZtecketAfo.:  26600 

Petitioner:  Keflavik  Navy  Flying  Club 

Sections  of  the  FAR  Affected:  14  CFR 
91.411(b)  and  91.413(c) 

Description  of  Relief  Sou^t:  To 
permit  the  petitioner  Uie  option  of  using 
the  Organizational  Maintenance 
Division  of  the  Air  Operations 
Department  of  the  U.S.  Naval  Air 
Station  in  Keflavik,  Iceland,  or 
Icalandair  maintenance  to  conduct  and 
record  the  required  inspections  and 
tests. 

Docket  No.:  26719 

Petitioner:  Comair.  Inc.  

Sections  of  the  FAR  Affected:  14  CFR 
121.412(c)(1) 

Description  of  Relief  Sought:  To 
permit  Comair.  Inc.  Canadian  CL-65 
simulator  flight  instructors  to  serve  in  a 
training  pat)gram  established  under 
subpart  N  of  part  121  without  those 
instructors  having  to  hold  a  type  rating 
for  the  CL-65. 

(PR  Doc.  96-31089  Filed  12-5-96;  8:45  am) 

MLLMO  COM  4eie-1»-M 


Air  Traffic  Procedures  Advisory 
Commltlee 

AGENCY:  Federal  Aviation 
Administration  (FAA),  EXDT. 
ACTION:  Notice  of  meeting. 

SUMMARY:  The  FAA  is  issuing  this  notice 
to  advise  the  public  that  a  meeting  of 
the  Federal  Aviation  Administration  Air 
Traffic  Procedures  Advisory  Committee 
(ATP AC)  will  be  held  to  review  present 
air  traffic  control  procedures  and 
practices  for  standardization, 
clarification,  and  upgrading  of 
terminology  wad  procedures. 
DATES:  The  meeting  will  be  held  from 
January  13-16, 1997,  frx>m  9  a.m.  to  5 
p.m.  each  day. 

ADDRESSES:  The  meeting  will  be  held  at 
the  Wyndham  Warwick  Hotel,  5701 
Main  Street.  Houston.  Texas. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Charles  R.  Reavis,  Executive 
Director,  ATP  AC,  Strategic  Operations/ 
Procedures  Division,  800  Independence 
Avenue,  SW..  Washington.  DC  20591, 
telephone  (202)  267-3725. 
SUPPLEMBTTARY  INFORMATION:  Pursuant 
to  Section  10(a)(2)  of  the  Federal 
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Advisory  Committee  Act  (Pub.  L.  92- 
463;  5  U.S.C.  App.  2),  notice  is  her^y 
given  of  a  meeting  of  the  ATP  AC  to  be 
held  January  13  through  January  16, 
1997,  at  the  Wyndham  Warwick  Hotel, 
5701  Main  Street,  Houston,  Texas. 
The  agenda  for  this  meeting  will 
cover:  a  continuation  of  the  Committee's 
review  of  present  air  traffic  control 
procedures  and  practices  for 
standardization,  clarification,  and 
upgrading  of  terminology  and 
procedures.  It  will  also  include: 

1.  Approval  of  Minutes. 

2.  Submission  and  Disciission  of  Areas 
of  Concern. 

3.  Discussion  of  Potential  Safety  Items. 

4.  Report  from  Executive  Director. 

5.  Items  of  Interest. 

6.  Discussion  and  agreement  of  location 
and  dates  for  subsequent  meetings. 

Attendance  is  open  to  the  interested 
public  but  limited  to  the  space 
available.  With  the  approval' of  the 
Chairperson,  members  of  the  public  may 
present  oral  statements  at  the  meeting. 
Persons  desiring  to  attend  and  persons 
desiring  to  present  oral  statemtots 
should  notify  the  person  listed  above 
not  later  than  January  10, 1997.  The 
next  quarterly  meeting  of  the  F AA 
ATP  AC  is  planned  to  be  held  from  April 
21-24, 1997,  in  Washington,  DC. 

Any  member  of  the  public  may 
present  a  written  statement  to  the 
Committee  at  any  time  at  the  address 
given  above. 

Issued  in  Washington,  DC,  on  November 
27. 19M. 

Cliarks  R.  Reavis, 

Executive  Director,  Air  Traffic  Procedures 
Advisory  Committee. 
[FR  Doc.  96-31088  Filed  12-5-96;  8:45  am] 
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DEPARTMENT  OF  THE  TREASURY 

Submission  to  0MB  for  Review; 
Comment  Request 

November  20, 1996. 

The  Department  of  Treasury  has 
submitted  the  following  public 
information  collection  requirement(s)  to 
OMB  for  review  and  clearance  under  the 
Paperwork  Reduction  Act  of  1995. 
Public  Law  104-13.  Copies  of  the 
submission(s)  may  be  obtained  by 
calling  the  Treasury  Bureau  Clearance 
Officer  listed.  Comments  regarding  this 
information  collection  shoidd  be 
addressed  to  the  OMB  reviewer  listed 
and  to  the  Treasury  Department 
Clearance  Officer,  Department  of  the 
Treasury,  Room  2110, 1425  New  York 
Avenue,  NW..  Washington,  DC  20220. 


Internal  Revonne  Senrioe  (IRS) 

OMB  fJwjiber:  1545-0168. 

Fonn  Number:  IRS  Form  4361. 

Type  of  Review:  Extension. 

Title:  Application  for  Exemption 
From  Self-Employment  Tax  for  Use  by 
Ministers,  Memb«^  ofReligious  Orders 
and  Christian  Science  Practitioners. 

Description:  Fom)  4361  is  used  by 
ministers,  members  of  religious  orders, 
or  Christian  Science  Practitioners  to  file 
for  an  exemption  from  self-employment 
tax  on  certain  earnings  and  to  certify 
that  they  have  informed  the  church  or 
order  that  they  are  opposed  to  the     -» 
acceptance  of  certain  public  insurance 
benefits. 

Respondents:  Individuals  or 
households. 

Estimated  Number  of  Respondents/ 
Recordkeepers:  10,270. 

Estimated  Burden  Hours  Per 
Respondent/Recordkeeper: 
Recordkeeping — 7  min.;  Learning  about 
the  law  or  the  form — 20  min.;  Preparing 
the  form— ^16  min.;  Copying, 
assembling,  and  sending  the  form  to  the 
IRS— 17  min. 

Frequency  of  Response:  Other  (one- 
time). 

Estimated  Total  Reporting/ 
Recordkeeping  Burden:  10,270  hoiu^. 

OMB  Number:  1545-0499. 

Form  Number:  IRS  Form  5305-SEP. 

Type  of  Review:  Extension. 

Title:  Simplified  Employee  Pension- 
Individuikl  Retirement  Accounts 
Contribution  Agreement. 

,  Description:  This  form  is  used  by  an 
employer  to  make  an  agreement  to 
provide  benefits  to  all  employees  imder 
a  Simplified  Employe^  Pension  (SEP) 
described  in  section  40B(k).  This  form  is 
not  to  be  filed  with  the  IRS  but  is  to  be 
retained  in  the  employer's  records  as 
proof  of  establishing  a  SEP  and 
justifying  a  deduction  for  contributions 
in  the  SEP.  The  data  is  used  to  verify  the 
deduction. 

Respondents:  Business  or  other  for- 
profit. 

Estimated  Number  of  Respondents/ 
Recordkeepers:  100,000. 

Estimated  Burden  Hours  Per 
Respondent/Recordkeeper. 
Recordkeeping — 1  hr.,  40  min.;  Learning 
about  the  law  or  the  form— 1  hr.,  35 
min.;  Preparing  the  form — 1  hr.,  41  min. 

Frequency  of  Response:  On  occasion. 

Estimated  Total  Reporting/ 
Recordkeeping  Burden:  495.000  hours. 

OMB  Number:  1545-0913. 

Regulation  Project  Number:  FI-165- 
84  NPRM. 

Type  of  Review:  Extension. 

Title:  Below-Market  Loans. 

Description:  Section  7872 
recharacterizes  a  below-maricet  loan  as  a 


market  rate  loan  and  an  additional 
transfer  by  the  lender  to  the  borrower 
equal  to  the  amoimt  of  imputed  interest 
The  regulation  requires  both  the  lender 
and  the  borrower  to  attach  a  statement 
to  their  respective  income  tax  retiuiis 
for  years  in  which  they  have  either 
imputed  income  or  claim  imputed 
deductions  under  section  7872. 

Respondents:  Business  or  other  for- 
profit.  Individuals  or  households. 

Estimated  Number  of  Respondents: 
1,631,202. 

Estimated  Burden  Hours  Per 
Respondent:  18  minutes. 

Frequency  of  Response:  Annually. 

Estimated  Total  Reporting  Burden: 
481,722  hoius. 

OMB  Number:  1545-1002. 

Form  Number:  IRS  Form  8621. 

Type  of  Review:  Extension. 

Title:  Return  by  Shareholder  of  a 
Passive  Foreign  investment  Company  or 
Qualified  Electing  Fund. 

Description:  Form  8621  is  filed  by  a. 
U.S.  person  who  owns  stock  in  a  foreign 
investment  company.  The  form  is  used 
to  report  income,  make  an  election  to 
extend  the  time  for  payment  of  tax,  and 
to  pay  an  additional  tax  and  interest 
amoimt.  The  IRS  uses  Form  8621  to 
determine  if  these  shareholders  have 
correctly  reported  amounts  of  income, 
made  the  election  correctly,  and  have 
correctly  computed  the  additional  tax 
and  interest  amount. 

Respondents:  Business  or  other  for- 
profit.  Individuals  or  households. 

Estimated  Number  of  Respondents/ 
Recordkeepers:  2,000. 

Estimated  Burden  Hours  Per 
Respondent/Recordkeeper: 
Recordkeeping — 12  hr.,  12  min.; 
Learning  about  the  law  or  the  form — 3 
hr..  41  min.;  Preparing  and  sending  the 
form  to  the  IRS — 4  hr.,  2  min. 

Frequency  of  Response:  Annually. 

Estimated  Total  Reporting/ 
Recordkeeping  Burden:  39,840  hours. 

OMB  Number:  1545-1191. 

Regulation  Project  Number:  INTL-  . 
866-89  Final. 

Type  of  Review:  Extension. 

Title:  Information  with  Respect  to 
Certain  Foreign-Owned  Corporations. 

Description:  The  regulations  require 
record  maintenance,  annual  information 
filing,  and  the  authorization  of  the  U.S. 
corporation  to  act  as  an  agent  for  IRS 
summons  purposes.  These  requirements 
will  allow  IRS  international  examiners 
to  better  audit  the  tax  returns  of  U.S. 
corporations  engaged  in  crossborder 
transactions  with  a  related  party. 

Respondents:  Business  at  other  for- 
profit,  individuals  or  households. 

Estimated  Niunber  of  Recordkeepers: 
63,000.     . 

Estimated  Burden  Hours  Per 
Recordkeeper:  10  hours. 
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Frequency  of  Response:  Annually. 

Estimated  Total  Recordkeeping 
Burden:  630,000  hours. 

OMB  Number:  1545-1210. 

Form  Number:  IRS  Form  8379. 

Type  of  Review:  Revision. 

Title:  Injured  Spouse  Claim  and 
Allocation. 

Description:  A  non-obligated  spouse 
may  file  Form  8379  to  request  the  non- 
obligated  spouse's  share  of  a  joint 
income  tax  refund  that  would  otherwise 
be  applied  to  the  past-due  obUgation 
owed  to  a  state  or  federal  agency  by  the 
other  spouse. 

Respondents:  Individuals  or 
households. 

Estimated  Number  of  Respondents/ 
Recordkeepers:  200,000. 

Estimated  Burden  Hours  Per 
Respondent/Recordkeeper: 
Recordkeeping — 13  min.;  Learning 
about  the  law  or  the  form — 8  min.; 
Preparing  the  form — 56  min.;  Copying, 
assembling,  and  sending  the  form  to  the 
IRS— 31  min. 

Frequency  of  Response:  On  occasion. 

Estimated  Total  Reporting/ 
Recordkeeping  Burden:  362,000  hours. 

Clearance  Officer:  Garrick  Shear  (202) 
622-3869,  Internal  Revenue  Service, 
Room  5571, 1111  Constitution  Avenue. 
N.W.,  Washington.  DC  20224. 

OMB  Reviewer:  Alexander  T.  Himt 
(202)  395-7860.  Office  of  Management 
and  Budget,  Room  10226,  New 
Executive  Office  Building,  Washington, 
DC  20503. 
Lais  K.  Holland, 

Departmental  Reports  Management  Officer 
(FR  Doc.  96-31019  Filed  12-5-96;  8:45  am] 

■UJNQ  COOC  4SM-01-P 


Submission  for  OMB  Review; 
Comment  Request 

November  21, 1996. 

The  Etepartment  of  Treasiiry  has 
submitted  the  following  public 
information  collection  requirement(s)  to 
OMB  for  review  and  clearance  under  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-1 3 .  Copies  of  the 
submission(s)  may  be  obtained  by  .. 
calling  the  Treasury  Bureau  Clearance 
Officer  listed.  Comments  regarding  this 
information  collection  should  be 
addressed  to  the  OMB  reviewer  listed 
and  to  the  Treasury  Departm^it 
Clearance  Officer,  Department  of  the 
Treasury.  Room  2110, 1425  New  York 
Avenue.  NW..  Washington.  DC  20220. 

U.S.  Castaau  SCTvice  (CUS) 

OMB  Number:  1515-0120. 
Form  Number:  None. 
Type  of  Review:  Extension. 
Title:  Commercial  Invoice. 


Description:  The  collection  of 
Commercial  Invoices  is  necessary  for 
the  proper  assessment  of  Customs 
duties.  The  invoice(s)  is  attached  to  the 
CF  7501.  The  information  which  is 
supplied  by  the  foreign  shipper  is  used 
to  ensiire  compliance  with  statutes  and 
regulations. 

Respondents:  Business  or  other  for- 
profit,  individuals  or  households,  not- 
for-profit  institutions. 

Estimated  Number  of  Respondents: 
14.000.000. 

Estimated  Burden  Hours  Per 
Respondent:  10  seconds. 

Frequency  of  Response:  On  occasion. 

Estimated  Total  Reporting  Burden: 
84.000  hours. 

Clearance  Officer:  J.  Edgar  Nichols 
(202)  927-1426,  U.S.  Customs  Service. 
Printing  and  Records  Management 
Branch.  Room  6216. 1301  Constitution 
Avenue.  N.VV..  Washington,  DC  20229. 

OMB  Reviewer:  Alexander  T.  Hunt 
(202)  395-7860.  Office  of  Management 
and  Budget,  Room  10202,  New 
Executive  Office  Building.  Washington, 
DC  20503. 
Lois  K.  HoUand. 

Departmental  Reports  Management  Officer. 
[FR  Doc  96-31020  Filed  12-5-96;  8:45  am] 
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Submission  to  OMB  for  Review; 
Comment  Request  , .      * 

November  22, 1996.  -  *      ~^-    ' 

The  Department  of  Treasury  has 
submitted  the  following  public  «' 

information  collection  requirement(s)  to 
OMB  for  review  and  clearance  under  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13.  Copies  of  the 
submission(s)  may  be  obtained  by 
calling  the  Treasury  Bureau  Qearance 
Officer  listed.  Comments  regarding  this 
information  collection  should  be 
addressed  to  the  OMB  reviewer  listed 
and  to  the  Treasury  £)epartment 
Clearance  Officer,  Department  of  the 
Treasury,  Room  2110,  1425  New  York 
Avenue,  NW.,  Washington,  DC  20220. 

Internal  Revenue  Service  (IRS) 

OMB  Number.  1545-1018. 

Regulation  Project  Numbers:  FI-27- 
89  Final  and  FI-61-91  Final. 

Type  of  Review:  Extension. 

Title:  Real  Estate  Mortgage  Investment 
Conduits;  Reporting  Requirements  and 
Other  Administrative  Matters  (FI-27- 
89);  and  Allocation  of  Allocable 
Investment  Expense;  Original  Issue 
Discount  Reporting  Requirements  (FI- 
61-91). 

Description:  The  regulations  prescribe 
the  manner  in  which  an  entity  elects  to 
be  taxed  as  a  real  estate  mortgage 


investment  conduit  (REMIC)  and  the 
filing  requirments  for  REMICs  and 
certain  brokers. 

"Respondents:  Business  or  other  for- 
profit. 

Estimated  Number  of  Respondents: 
655. 

Estimated  Burden  Hours  Per 
Respondent:  1  hour,  30  minutes. 

Frequency  of  Response:  Annually. 

Estimated  Total  Reporting  Burden: 
978  hoiirs. 

OMB  Number  154S-1146. 

Regulation  Project  Number  PS-54-«9 
Final. 

Type  of  Review:  Extension. 

Title:  Applicable  Conventions  Under 
the  Accelerated  Cost  Recovery  System. 

Description:  The  regulations  describe 
the  time  and  manner  of  making  the 
notation  required  to  be  mad6  on  Form 
4562  under  certain  drcimistances  when 
the  taxpayer  transfers  property  in 
certain  non-recognition  transactions. 
The  information  is  necessary  to  monitor 
compliance  with  the  section  168  rules. 

Respondents:  Business  or  other  for- 
profit,  farms. 

Estimated  Number  (^Respondents: 
700. 

Estimated  Burden  Hours  Per 
Respondent:  6  minutes. 

Frequency  of  Response:  Annually. 

Estimated  Total  Reporting  Burden:  70 
hoiu^. 

OMB  Number  1545-1425. 

Regulation  Project  Number:  PS-55-93 
Temporary  and  NPRM. 

Type  of  Review:  Extension. 

Title:  Certain  Elections  for  Intangible 
Property. 

Description:  The  information  is 
required  by  the  IRS  to  aid  it  in 
administering  the  law  and  preventing 
manipulation.  The  information  will  be 
used  to  verify  that  a  taxpayer  is  properly 
reporting  its  amortization  and  income 
taxes.  The  likely  respondents  are 
businesses  or  other  for-profit 
institutions. 

Respondents:  Business  or  other  for- 
profit. 

Estimated  Ntunber  of  Respondents: 
100. 

Estimated  Burden  Hours  Per 
Respondent:  1  hour. 

Frequency  of  Response:  Other  (once, 
1993  tax  return). 

Estimated  Total  Reporting  Burden: 
100  hours. 

OMB  Number  1 545-1497. 

Form  Number  IRS  Form  8837. 

Type  o/fleview;  Extension. 

Title:  Adoption  of  Revenue  Procedure 
Model  Amendments. 

Description:  Form  8837  will  act  as  a 
transmittal  document  and  will  be  used 
by  spjonsors  of  "master  or  prototype" 
plaiu.  regional  prototype  plans,  and 
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volume  submitter  plans.  Revenue 
Procedures  implementing  law  changes 
of  othw  changes  may  be  issued  at  any 
time  requiring  changes  in  plan 
documents.  These  changes  or 
amendments  can  be  submitted  to  the 
Service  using  this  form. 

Respondents:  Business  or  other  for- 
pn^t. 

Estimated  Number  of  Respondents/ 
Recordkeepers:  3,000. 

Estimated  Burden  Hours  Per 
Respondent/RecMdkeeper 
Recmdkeeping — 2  hr.,  11  min.; 
Preparing  and  sending  the  form  to  the 
IRS— 2  min. 

Frequency  of  Response:  On  occasion. 

Eatimated  Total  Reporting/ 
RecordkeepiiK  Burden:  7,950  hours. 

Cfeonuice  Officer:  Garrick  Shear  (202) 
622-3869,  Internal  Revenue  Service, 
Room  5571. 1111  Constitution  Avenue, 
N.W.,  Washington,  DC  20224. 

QMS  Reviewer:  Alexander  T.  Hunt 
(202)  30S-7860,  Office  of  Management 
and  Budget,  Room  10226,  New 
Executive  Office  Building.  Washington, 
DC  20503. 


LaisK.1 

DepartatentaJ  Reports  hkmagement  Officer. 
(FR  Doc  e6-41021  Filed  12-5-96;  8:45  am] 


SubmlMlon  for  0MB  TWvlow; 

cofiwMfn  ReQue0i 

Deceu^ier  2, 1996. 

The  Department  of  Treasury  has 
submitted  the  following  public 
information  collection  requirement(s)  to 
C^B  fw  review  and  clearance  under  the 
Paperwork  Reduction  Act  of  199S, 
Public  Law  104-13.  Copies  of  the 
submission(8)  may  be  obtained  by 
calling  the  Treasiuy  Bureau  Clearance 
OEBcw  listed.  Comments  regarding  this 
information  collection  should  be 
addressed  to  the  C^ifB  reviewer  listed 
and  to  the  Treasiuy  Department 
Clearance  Officer,  Department  of  the 
Treasury,  Room  2110, 1425  New  York 
Avenue,  NW.,  Washington,  DC  20220. 

Bureaa  af  Alcdiol,  Tobecco  and 
Firevaw  (BATF) 


OMB  Number:  1512-0002. 

Form  Number:  ATF  Form  1600.7. 

Type  of  Review:  Extension. 

Title:  ATF  EMstribution  Center 
Contractor  Survey. 

Description:  Information  provided  on 
ATF  F  1600.7  is  used  to  evaluate  the 
Bxueau's  Distribution  Center  contractor 
and  the  services  it  provides  the  users  of 
ATF  forms  and  publications. 

Respondents:  Business  or  other  for- 
profit,  individuals  or  households. 

Estimated  Number  of  Respondents: 
21,000. 


Estimated  Burden  Hours  Per 
Respondent:  5  minutes. 

Frequency  of  Response:  On  occasion. 

Estimated  Total  Reporting  Burden: 
168  hours. 

OMB  Number:  1512-0020. 

Form  Number:  ATF  Form  9  (5320.9). 

Type  of  Review:  Extension. 

Title:  Application  and  Permit  for 
Permanent  Exportation  of  Firearms. 

Description:  This  form  is  used  to 
obtain  permission  to  e^qnirt  firearms 
and  serves  as  a  vehicle  to  allow  either 
the  removal  (tf  the  firearm  from 
registration  in  the  National  Firearm^ 
Registration  and  Transfer  Record  of 
collection  of  an  excise  tax.  It  is  used  by 
Federal  firearms  licensees  and  others  to 
obtain  a  benefit  and  by  ATF  to 
determine  and  collect  taxes. 

Respondents:  Business  or  other  fior- 
profit,  individuals  or  hous^olds. 

Estimated  Number  of  Respondents: 
70. 

Estimated  Burden  Hours  Per 
Respondent:  18  minutes. 

Frequency  of  Response:  On  occasion. 

Estimated  Total  Reporting  Burden: 
1,050  hours. 

OMB  Number:  1512-0058. 

Form  Number:  ATF  Fcwm  5120.25  and 
ATF  Form  5120.36. 

Type  of  Review:  Extension. 

Title:  Application  to  Establish  and 
'Operate  Wine  Premises  (5120.25);  and 
Wine  Bond  (5120.36). 

Description:  ATF  F  5120.25  is  the 
form  used  to  establish  the  qualifications 
of  an  applicant  for  a  wine  premises,  llie 
applicant  certifies  the  intention  to 
produce  and/or  store  a  specified  amoxmt 
of  wine  and  take  cotain  precautions  to 
protect  it  from  unauthorized  use.  The 
bond  form  (ATF  F  5120.36)  is  used  by 
the  proprietor  and  a  sufety  company  as 
a  contract  to  ensure  the  payment  of  the 
wine  excise  tax. 

Respondents:  Business  or  other  for- 
profit. 

Estimated  Numba-  of  Respondents: 
1,720. 

Estimated  Burden  Hours  Per 
Respondent: 

Form  ATF  F  5120.25—1  hour. 
Form  ATF  F  512n.36— 30  minutes. 

Frequency  of  Response:  On  occasion. 

Estimated  Total  Reporting  Burden: 
810  hours. 

OMB  Number:  1512-0079. 

Form  Number:  ATF  Form  5000.8. 

Type  of  Review:  Extension. 

Title:  Power  of  Attorney. 

Description:  ATF  F  1534  (5000.8) 
delegates  the  authority  to  a  specific 
individual  to  sign  documents  on  behalf 
of  an  applicant  or  principal.  26  U.S.C. 
6061  authorizes  that  individuals  signing 
returns,  statements,  or  other  documents 


required  to  be  filed  by  industry 
members,  imder  the  provistens  of  die 
Internal  Revenue  Code  (IRC)  or  the 
Federal  Alcohol  Administration  (FAA) 
Act  are  to  have  that  authority  on  file 
with  ATT. 

Respondents:  BustneM  or  other  tor- 
profit. 

Estimated  Number  of  Respondents: 
5.000. 

Estimated  Burden  Hours  Par 
Respondent:  15  minutes. 

Frequency  of  Response:  On  oocesim. 

Estimated  Total  keporting  fiunfon: 
3,000  hours.  ' 

OMB  Number:  1512-0137. 

Form  Number:  ATF  Fwm  5150.22  and 
ATF  Form  5150.25. 

Type  of  Review:  Extension. 

Htle:  Applicaticm  for  and  Industrial 
Alcc^ol  Users  Permit  and  Industrial 
Alcohol  Bond. 

Description:  ATF  F  5150.22  is  used  to 
determine  the  eligibility  of  the  applicant 
to  engage  in  certain  operations  and  die 
extent  of  the  operaticms  for  the 
production  and  distribution  of  specially 
denatured  spirits  (akx^d/rum).  This 
form  identifies  the  locaticm  of  die 
prranises  and  establishes  whether  the 
premises  will  be  in  conformity  with  the 
Federal  laws  and  regtilations.  ATF  F 
5150.25  provides  notification  that 
sufficient  bond  coverage  has  been 
obtained  prior  to  the  issuance  of  a 
permit. 

Respondents:  Business  or  other  for- 
profit. 

Estimated  Number  of  Respondents: 
738. 

Estimated  Burden  Hours  Per 
Respondent:. 

Form  ATF  F  5150.22—2  hours. 
Form  ATF  F  5150.25—1  hour. 

Frequency  of  Response:  On  occaekm. 

Estimated  Total  Reporting  Burden: 
1,476  hours. 

OMB  Number:  1512-0142. 

Fonn  Number:  ATF  Form  2734 
(5100.25). 

Type  of  Review:  E)ctensi(». 

Title:  Specific  Export  Bond— Distilled 
Spirits  or  Wine. 

Description:  ATF  F  2734  (5100.25)  ie 
used  to  ensure  the  pajrment  of  taxes  on 
shipments  of  wine  and  distilled  spirits. 
The  form  describes  the  taxable  articiee, 
the  surety  company,  the  specific 
conditions  of  the  bond  coverage  and  the 
persons  that  are  accountable  for  tax 
pa)rment. 

Respondents:  Business  or  other  far- 
profit. 

Estimated  Number  of  Respondents:  1. 

Estimated  Burden  Hours  Pa- 
Respondent:  1  hour. 

Frequency  of  Response:  On  occasioii. 

Estunated  Total  Reporting  Burden:  1 
hour. 
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a^  Number.  1512-0144. 

fbnn  NuitUier:  ATF  Form  2736 
(5100.12)  and  ATF  Fum  2737  (5110.67). 

Type  of  Review:  Extension. 

Title:  Specific  and  Continuing 
Transportation  Bond — Distilled  Spirits 
and/or  Wines  Withdrawn  for 
Transportation  to  Manufacturing 
Bonded  Warehouse — Class  Six. 

Descriptio/i:  ATF  F  2736  (5100.12)    - 
and  ATFf  2737  (5110.67)  are  specific 
txmds  which  protect  the  tax  liability  on 
distilled  spirits  and  wine  while  in 
transit  firom  one  type,  of  bonded  fodlity 
to  another.  The  bends  identify  the 
shipment,  the  parties,  the  date,  and  the 
amount  of  the  bond  coverage. 

Respondents:  Business  or  other  for- 
profit. 

Estimated  Number  of  Respondents:  1. 

Estimated  Burden  Hours  Pa- 
Respondent:  1  hour. 

Frequency  of  Response:  On  occasion. 

Estimated  Total  Reporting  Burden:  1 
hour. 

OMB  Number:  1512-0354. 

Recordkeeping  Reqtjirement  W 
Number:  ATF  REC  5170/3. 

Type  of  Review:  Extension. 

Title:  Retail  Liquor  Dealers  Records  of 
Receipts  of  Alcoholic  Beverages  and 
Commercial  Invoices. 

Description:  Audit  trail  records  show 
amounts  of  purchases  and  from  whom; 
complete  final  audit  trail  established  at 
distilled  spirits  plant.  Protection  of  the 
revenue.  The  collection  of  information 
contained  in  27  CFR  194.234. 

Respondents:  Business  or  other  for- 
profit.  State,  Local  or  Tribal 
Government 

Estimated  Number  of  Recordkeepers: 
455,000. 

Estimated  Burden  Hours  Per 
Recordkeeper:  1  hour. 

Frequency  of  Response:  Weekly. 

Estimated  Total  Recordkeeping 
Burden:  455,000  hours. 

OMB  Number:  1512-0357. 

Recordkeeping  Requirement  ID 
Number.  ATF  REC  5170/6. 

Type  of  Review:  Extension. 

Title:  Wholesale  Dealers  AppUcations, 
Letterheads,  and  Notices  Relating  to 
Operations  (Variations  in  Format  or 
Preparation  of  Records). 

Description:  To  ascertain  that  revenue 
is  not  placed  in  jeopardy.  To  protect  the 
revenue.  (Afiiacts  wholesale  UquOT 
dealers.). 

Respondents:  Business  or  other  for- 
profit. 

Estimated  Number  of  Recordkeepers: 
1.029. 

Estimated  Burden  Hours  Per 
Recordkeeper:  30  minutes. 

Frequency  of  Response:  On  occasion. 

Estimated  Total  Recordkeeping 
Burden:  515  hours.     , 


OMB  Numba^:  1512-0384. 

Recordkeeping  Requirement  ID 
Mimter  ATF  REC  5620/2.  ^    ^ 

Type  of  Review:  Extension. 

Title:  Airlines  Withdrawing  Stock 
from  Customs  Custody. 

Description:  Airlines  may  mthdraw 
tax-exempt  distilled  spirits,  wine,  and 
beer  bom  Customs  ctistody  for  foreign 
flights.  Required  record  shows  amount 
of  spirits  and  wine  withdrawn  and  flight 
identification;  also  has  Customs 
certification;  enables  ATF  to  verify  that 
tax  is  not  due;  allows  spirits  and  wines 
to  be  traced  and  maintains 
accc^mtabiUfy.  Protects  tax  revenues. 
The  collection  of  information  is 
contained  in  27  CFR  252.280  and 
252.281. 

Respondents:  Business  or  other  fw- 
profit 

Estimated  Number  of  Recordkeepers: 
25. 

Estimated  Burden  Hours  Per     - 
Recordkeeper:  100  hours. 

Frequency  of  Response:  Annually. 

Estimated  Total  Recordkeeping 
Burden:  2,500  hours. 

OMB  Number.  1512-0492. 

Recordkeeping  Requirement  ID 
Number  ATF  REC  5000/24. 

Type  of  Review:  Extension. 

Title:  Alcohol,  Tobacco  and  Firearms 
Tax  Returns.  Claims  and  Related 
Documents. 

Description:  ATF  Forms  5000.24. 
5000.25---(Alcohol  &  Tobacco);  and 
5300,26  (Firearms  &  Ammo)  are 
completed  by  persons  who  owe  tax  on 
distilled  spirits,  beer,  wine,  cigars, 
cigarettes,  cigarettes  papers  and  tubes, 
snufi,  smoking  tobacco  (pip>e).  firearms 
and  ammunition.  The  return  is 
prescribed  by  law  for  the  collection  of 
these  taxes.  ATF  uses  the  forms  to 
identify  the  taxpayer,  premises  and 
period  covered  by  the  tax  return, 
taxpayer's  ability  and  adjustments. 

Respondents:  Business  or  other  for- 
profit. 

Estimated  Number  of  Recordkeepers: 
503.921. 

Estimated  Burden  Hours  Per 
Recordkeeper:  1  hour. 

Frequency  of  Response:  Annually. 

Estimated  Total  Recordkeeping 
Burden:  503.921  hours. 

OAfB  Number:  1512-0494. 

Recordkeeping  Requirement  ID 
Number  ATF  REC  5530/3. 

Type  of  Review:  Extension. 

Title:  Liquors  and  Articles  from 
Puerto  Rico  and  the  Virgin  Islands. 

Description:  Information  collection 
requirements  for  persons  bringing 
nonbeverage  products  into  the  United 
States  from  Puerto  Rico  and  the  Virgin 
Islands  is  necessary  for  the  verification 


of  claims  for  drawback  of  distilled 
siHrits  excise  taxes  paid  oia  such 
products. 

Respondents:  Business  w  other  for- 
profit 

Estimated  Number  of  Respondents: 
20. 

Estimated  Burden  Hours  Per 
Respondent:  1  hour. 

Frequency  of  Response:  Quarterly, 
Monthly. 

Estimated  Total  Reporting  Burden: 
120  hours. 

OMB  Number  1512-0518. 

Fonn  Number:  ATF  F  7CR  (5310.16). 

Type  ofRmvieyr.  Extension. 

"ntle:  Application  for  License 
(Collected  of  Curios  and  Relics). 

Description:  This  form  is  used  by  the 
public  when  applying  for  a  Federal 
firearms  license  to  collect  curios  and 
relics  in  interstate  and  foreign 
commerce.  The  information  requested 
on  the  form  establishes  eligibility  for  the 
license. 

Respondents:  Business  or  other  fm^ 
profit. 

Estimated  Number  of  Respondents: 
6.000. 

Estimated  Burden  Hours  P6t 
Respondent:  15  minutes. 

Frequency  of  Response:  On  occasion. 

Estimated  Total  Reporting  Burden: 
1.500  hours. 

OMB  Number  1512-0530. 

Form  Number:  None. 

Type  of  Review:  Extension. 

Title:  Applications,  Notices,  and 
Permits  Relative  to  Importation  and 
Exportation  of  Distilled  Spirits.  Wine, 
and  Beer,  Including  Puerto  Rico  and 
Virgin  Islands. 

Description:  Beverage  alcohol, 
industrial  alcohol,  beer  and  wine  are 
taxed  when  imported.  The  taxes  on 
these  commodities  coming  bom  the 
Virgin  Islands  and  Puerto  Rico  are 
largely  retiumed  to  these  insular 
possessions.  Exports  are  mainly  tax  free. 
These  sections  ensure  that  proper  taxes 
are  collected  and  returned  according  to 
law. 

Respondents:  Business  or  other  for- 
profit. 

Estimated  Number  of  Recordkeepers: 
20. 

Estimated  Burden  Hours  Per 
Recordkeeper:  9  hours. 

Frequency  of  Response:  On  occasicm. 

Estimated  Total  Recordkeeping 
Burden:  120  hours. 

Clearance  Officer:  Robert  N.  Hogarth, 
(202)  927-8930,  Bureau  of  Alcohol, 
Tobacco  and  Firearms,  Room  3200,  650 
Massachusetts  Avenue,  N.W., 
Washington,  DC  20226. 

OMB  Reviewer:  Alexander  T.  Hunt, 
(202)  395-7860.  OfBce  of  Management 
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and  Budget,  Room  10202,  New 

Executive  Office  Building,  Washington, 

DC  20503. 

Lois  K.  KoUand, 

Departmental  Reports,  Management  Officer 

(FR  Doc.  96-31022  Filed  12-5-96;  8;45  am] 
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Customs  Service 

Tariff  Classification  of  Hydraulic  Mine 
Roof  Shield  Supports    . 

.'  '  J*  ■  ' 
AGENCY:  U.S.  Customs  Service, 
Department  of  the  Treasury. 

ACTION:  Proposed  change  of  practice; 
solicitation  of  comments. 

SUMMARY:  This  notice  advises  the  public 
that  Customs  proposes  a  change  of 
practice  regarding  the  classification  of 
hydraulic  mine  roof  shield  supports 
imder  the  Harmoni2»d  Tariff  Schedule 
of  the  United  States  (HTSUS).  Customs 
has  a  uniform  and  establisheid  practice 
of  classifying  shield  supports  imder 
subheading  8430.50.50,  HTSUS,  which 
provides  for  other  self-propelled 
excavating  machinery.  Customs  intends 
to  change  this  practice  to  reflect  the 
proper  classification  of  the  shield 
supports  imder  subheading  8479.89.95, 
HTSUS,  which  provides  for  other 
machines  and  mechanical  appUances 
having  individual  functions,  not         > 
specified  or  included  elsewhere  in  this 
chapter. 

If  this  proposed  change  is  adopted, 
those  rulings  wdiich  are  inconsistent 
with  our  current  practice  would  be 
revoked.  We  believe  such  action  would 
affect  only  the  classification  of  the 
hydraulic  mine  roof  shield  supports. 
Before  adopting  this  proposed  change, 
consideration  will  be  given  to  any 
written  comments  timely  submitted  in 
response  to  publication  of  this 
document. 

DATES:  Comments  must  be  received  on 
or  before  February  4, 1997. 

ADDRESSES:  Written  comments 
(preferably  in  triplicate)  may  be 
addressed  to  U.S.  Customs  Service, 
Office  of  Regulations  and  Rulings,  1301 
Constitution  Avenue,  N.W.,  (Franldin 
Court),  Washington.  D.C.  20229. 
Comments  submitted  may  be  inspected 
at  the  Office  of  Regulations  and  Rulings, 
.  located  at  Franldin  Court,  1099  14th 
.  Street,  N.W.,  Suite  4000.  Washington. 

ac. 

FOR  FURTHER  INFORMATION  CONTACT: 

Larry  Ordet,  Tariff  Classification 
Ap{>eals  Division,  (202)  482-7030. 


SUPPLEMBITARY  MFORMATKM: 

Background 

Self-propelled,  hydraulic  mine  roof 
shield  supports  are  used  in 
undeiground  coal  mining.  They  are  one 
of  three  machines  of  a  long  wall  mining 
system.  The  system  consists  of:  (1)  A 
cutting  device  (shearer)  which  removes 
coal  as  u  moves  along  the  face  of  a  coal 
deposit;  (2)  a  face  conveyor,  located 
imdemeath  the  cutting  tool,  which 
transports  the  coal  as  it  is  removed;  and 
(3)  an  advancing  mechanism  and  shield 
support  which  serve  as  a  platform  for  (1) 
and  (2).  The  shield  supports  are 
installed  side  by  side  along  the  face  of 
an  underground  coal  seam  to  form  a 
continuous  overhead  canopy  which 
cantilevers  over  the  shearer  and  face 
conveyor.  The  supports  prevent  the 
mine  roof  from  collapsing  onto  these 
machines  as  the  coal  is  removed.  The 
supports  also  move  the  entire  system 
forward.  No  single  component  can 
function  as  coal  cutting  machinery 
without  the  other  two  components. 

Customs  position  with  regard  to  the 
classification  of  self-advancing, 
hydraulic  mine  roof  shield  supports 
under  the  Tariff  Schedules  of  the  United 
States  (TSUS),  the  precursor  to  the 
HTSUS,  was  expressed  in  CLE.  227-67, 
dated  February  28, 1967.  In  CLE.  227- 
67,  we  stated  that  "[t]here  is  a  uniform 
and  established  practice  of  classifying 
equipment  similar  to  the  mechanized 
roof  supports  and  the  hydraulic  roof 
supports,  Mk  in,  under  the  provision  for 
extracting  machinery,  whether  or  not 
stationary  or  mobile,  for  minerals  or 
ores,  in  item  664.05  *  *  *"."  Item 
664.05,  TSUS,  provided  for  "mechanical 
shovels,  coal-cutters,  excavators, 
scrapers,  bulldozers  and  other 
excavating,  levelling,  boring  and 
extracting  machinery  *  *  *  for  earth, 
minerals  or  ores."  lliis  positicHi  was 
later  followed  in  New  York  Ruling 
Letter  (NY)  802700.  dated  April  19, 
1982,  and  NY  803104,  dated  June  16, 
1982  (then,  under  item  664.08,  TSUS). 

Customs  position  with  regarid  to  the 
classification  of  shield  supports  under 
the  HTSUS  was  expressed  in 
Headquarters  Ruling  Letter  (HQ) 
084855,  dated  September  13. 1989.  In 
HQ  084855,  we  held  that  the  shield 
supports  were  classifiable  under 
subheading  8479.89.90  (now, 
8479.89.95),  HTSUS,  which  provides  for 
other  machines  and  mechanical 
appliances  having  individual  functions, 
not  specified  ot  included  elsewhere  iiii 
this  chapter.  This  decision  was  later 
affirmed,  in  HQ  950218  and  HQ  950220, 
both  dated  April  17, 1992. 

However,  in  Hemscheidt  Corporation 
V.  United  States.  858  F.Supp.  223  (OT 


1994),  the  U.S.  Court  of  IntamaticHtal 
Trade  determi&ed  that  the  uniform  and 
established  practice  of  classifying  the  ^ 
shield  supports  as  "extracting" 
machinery,  established  under  the  TSUS, 
survived  implementation  of  the  HTSUS. 
The  Court  pointed  out  that  Customs  did 
not  publish  notice  in  the  Federal 
Register,  in  accordance  with  19  U.S.C 
1315(d),  of  its  intention  to  classify 
shield  supports  under  heading  8479. 
HTSUS.  Accordingly,  the  Court  held 
that  the  shield  supports  were  properly 
clas»fiable  under  subheading 
8430.50.50,  HTSUS,  which  provides  for 
other  self-propelled  excavating  or 
extracting  machinery.  This  decision  was 
affirmed  in  Hemscheidt  Corporation  v. 
United  States,  72  F.3d  868  (Fed.  Or. 
1995). 

It  is  Customs  position  that  the  shield 
supports  cannot  be  classified  as 
excavating  or  extracting  machinery 
under  heading  8430,  HTSUS.  TTie  terms 
"excavate"  and  "extract"  are  not 
defined  in  the  HTSUS.  When  terms  are 
not  so  defined,  they  are  construed  in 
accordance  with  their  common  and 
commercial  meaning.  Nippon  Kogasku 
(USA),  Inc.  V.  United  States,  69  CCPA 
89, 673  F.2d  380  (1982).  Common  and 
commercial  meaning  may  be 
determined  by  consulting  dictionaries, 
lexicons,  scientific  authorities  and  other 
reliable  sources.  C.J.  Tower  &■  Sons  v. 
United  States,  69  CCPA  128,  673  F.2d 
1268  (1982). 

"Excavate"  is  defined  in  Webster's 
Ninth  New  Collegiate  Dictionary,  pg. 
431  (1990),  as  follows:  "1:  to  form  a 
cavity  or  hole  in  2:  to  form  by  hoUowing 
3:  to  dig  out  and  remove  4:  to  expose  to 
view  by  ora^  if  by  digging  away  a 
covering?'"'^Extract"  is  defined,  pg.  440, 
as  follows:  "1  a:  to  draw  forth  *  *  *  b: 
to  pull  or  take  out  forcibly  *  *  •  c:  to 
obtain  by  much  effort  from  someone 
imwilling  *   *   *  2:  to  withdraw  (as  a 
juice  or  fraction)  by  physical  or 
chemical  process.*  *  *." 

As  coal  is  removed,  the  self-propelled 
shield  supports  prevent  the  mine  roof 
frtim  collapsing  onto  the  system's 
shearer  and  face  conveyor.  The  supports 
also  move  the  entire  s]^tem  forward. 
They  do  not,  however,  form  a  cavity  or 
hole,  dig  out  or  remove,  nor  pull,  take 
out,  or  withdraw,  any  material.  While 
the  supports  form  a  portion  of  a  system 
designed  to  excavate  coal,  the  shield 
supports  cannot,  by  themselves,  be 
considered  "excavating"  or  "extracting" 
machinery. 

lliis  determination  is  supported  by 
Harmonized  Commodity  Description 
and  Coding  System  Explanatory  Note 
(EN)  84.30,  pg.  1203,  which  states,  in 
pertinent  part,  that  heading  8430, 
HTSUS,  covere  machinery  "for 
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'attacking'  the  earth's  crust  (e.^.  for 
cutting  and  breaking  dowm  ntck,  earth, 
coal,  etc;  earth  ejicavation,  digging, 
drilling,  etc.),  or  for  preparing  or 
compacting  the  terrain  (e.g.,  scraping, 
levelling,  grading,  tamping  or  rolling)." 
The  shield  supports  do  not  "attack"  the 
earth's  crust,  nor  do  they  prepare  or 
compact  the  terrain.  Accordingly,  based 
on  the  common  meaning  of  the  terms 
"excavating"  and  "extracting,"  and  the 
guidance  of  EN  84.30.  the  shield 
supports  cannot  be  classified  imder 
heading  8430.  HTSUS. 

Pn^MMed  Change  of  Practice 

Customs  believes  that  the  shield 
supports  are  classifiable  under  heading 
8479.  HTSUS,  which  provides  for 
machines  and  mechanical  appliances 
having  individual  functions,  not 
specified  or  included  elsewhere  in  the 
chapter.  The  function  performed  by  the 
shield  supports  is  not  described  by  any 
heading  in  the  tariff  schedule. 

The  shield  suppcats  prevent  the  mine 
roof  from  collapising  onto  the  system's 
shearer  and  face  conveyor.  This 
function  is  distinct  and  separable  from 
that  which  is  performed  by  the  other 
comp<Mients  of  the  long  wall  mining 
system,  which  is  designed  to  cut  and 
then  transport  coal.  While  the  supports 
also  move  the  entire  system  forward, 
they  do  not  perform  a  cutting  or  (coal) 
transportation  function.  See  EN  84.79 
(for  examples  of  devices  having 
"individual  functions").  Accordingly, 
the  shield  supports  are  classifiable 
under  heading  8479.  HTSUS, 
specifically  under  subheading 
8479.89.95,  HTSUS. 

Autliority 

This  notice  is  published  in 
accordance  with  section  177.10. 
Customs  Regulatitms  (19  CFR  177.10). 

Comments 

Before  adopting  this  proposed  change 
in  practice,  consideration  will  be  given 
to  any  written  comments  timely 
submitted  to  Customs.  Comments 
submitted  will  be  available  for  public 
inspection  in  accordance  with  the 
Freedom  of  Information  Act  (5  U.S.C 
552),  section  1.4,  Treasury  Department 
Regulations  (31  CFR  1.4)  and  section 
103.11(b),  Customs  Regulations  (19  CFR 
103.11(b)),  on  regular  business  days 
between  the  hours  of  9:00  a.m.  and  4:30 
p.m.  at  the  Office  of  Regiilations  and 
Rulings.  Franklin  Court,  1099  14th 
Street,  N.W.,  Suite  4000,  Washington. 
D.C 


Approved:  November  7, 1996.     „^^ \_-. 
John  P.  SimpaoB, 

Deputy  Assistant  SecntaiyofAe  Treasury. 
GeorgtJ.Weiie,  .   .;.    i.. 

Commissioner  of  Customs.  *  ?  '  '^ 
[PR  Doc  96-31010  Filed  12-5-96;  8:45  am) 
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Intamal  Revenue  Service 

[CO-24-«q 

-■  \. ' 
Propoeed  Collection;  Comment 
Request  for  Regulation  Project  ^ 

agency:  Internal  Revmue  Service  (IRS), 

Treasury. 

ACTION:  Notice  and  request  for 

comments. 


r:  The  Department  of  the 
Treasiiry,  as  part  of  its  continviing  effort 
to  reduce  paperwork  and  respondent 
burden,  invites  the  general  public  and 
other  Federal  agencies  to  take  this 
opportxmity  to  comment  on  proposed 
and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995. 
PubUc  Law  104-13  (44  U.S.C. 
3506(p)(2MA)).  Currently,  the  IRS  is 
soliciting  comments  concerning  an 
existing  regiilation.  CO-24-96  (TD 
8677),  Consolidated  Returns — 
Limitations  on  the  Use  of  Certain  Losses 
and  Deductions  (§  1.1502-2lT(b)). 
DATES:  Written  comments  should  be* 
received  on  or  before  February  4, 1997 
to  be  assuired  of  consideration. 
ADOflCSSES:  Direct  all  written  comments 
to  Garrick  R.  Shear,  Internal  Revenue 
Service,  room  5571, 1111  Constitution 
Avenue  NW.,  Washington,  DC  20224. 
FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  information  collection 
should  be  directed  to  Carol  Savage. 
(202)  622-3945,  Internal  Revenue 
Service,  room  5569, 1111  Constitution 
Avenue  NW.,  Washington,  DC  20224. 
SUPPLEMENTARY  INFORMATION: 

Title:  ConsoUdated  Returns — 
Limitations  on  the  Use  of  Certain  Losses 
and  Deductions. 

OMB  Number:  1545-1237. 

Regulation  Project  Number:  CO-24- 
96. 

Abstract:  Section  1.1502-2lT(b)(3)  of 
the  regulation  contains  a  collection  of 
information  which  permits  a 
consolidated  group  of  corporations  to 
elect  to  relinquish  a  carryback  period 
with  respect  to  a  consolidated  net 
operating  loss.  The  common  parent  of 
tho.group  must  file  a  statement 
evidencing  the  election  with  the  income 
tax  return  of  the  group.  The  statement 
is  required  to  assure  that  an  election  to 


relinquish  a  carryback  period  is 
proporly  documented. 

Current  Actions:  There  is  no  change  to 
this  existiiu  regulation. 

Type  of  Review:  Extension  of  OMB 
approval. 

Affected  PubUc:  Business  or  other  for- 
profit  organizations. 

Estimated  Number  of  Respondents: 
6.000. 

Estimated  Time  Per  Reepondent  10 
minutes. 

Estimated  Total  Annual  Burden 
Hours:  1,000. 

The  following  paragraph  applies  to  all 
of  the  collections  of  information  covered 
by  this  notice: 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  the  collection  of  information 
displays  a  valid  OMB  control  number. 
Books  or  records  relating  to  a  collection 
of  ^information  must  be  retained  as  Jong 
as  their  contents  may  become  material 
in  the  adjninistration  of  any  internal 
revenue  law.  Generally,  tax  returns  and 
tax  retiim  information  are  ccmfidential, 
as  required  by  26  U.S.C.  6103. 

Request  for  Comments:  Cmnments 
submitted  in  response  to  this  notice  will 
be  summarized  and/or  included  in  the 
request  for  OMB  approval.  All 
comments  will  become  a  matter  of    ' 
public  record.  Comments  are  invited  on: 

(a)  Whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  shall  have  practical  utility; 

(b)  the  accuracy  of  the  agency's  estimate 
of  the  burden  of  the  collection  of 
information;  (c)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  respondents,  including 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology;  and  (e)  estimates  of  capital 
or  start-up  costs  and  costs  of  operation, 
maintenance,  and  purchase  of  services 
to  provide  information. 

Approved:  December  2, 1996. 
Garrick  R.  Shear, 
IRS  Reports  Clearance  Offlca: 
(FR  Doc.  96-31131  Filed  12-5-96: 8:45  am] 
■UMQ  OOOE  4aM-«1-U 


Joint  Board  for  the  Enrollment  of 
Actuaries;  Advisory  Committee  on 
Actuarial  Examinations;  Meeting 

Notice  is  hereby  given  that  the 
Advisory  Committee  on  Actuarial 
Examinations  will  meet  in  Conferenfce 
Room  5718  of  the  Main  Internal 
Revenue  Service  Building,  1111 
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Constitutian  Avenue,  NW,  Washrpgton. 
DC.  on  Thursday  and  Friday,  January  9 
and  10. 1907,  from  8:30  ajn.  to  5.-00 
p.m.  ^chday. 

The  purpose'of  this  meeting^is  to 
disoiss  topics  and  questions  which  may 
be  recommended  for  incliuion  on  future 
Joint  Board  examinations  in  actuarial 
mathematics  and  methodology  referred 
to  in  Title  29  U.S.  Code,  section 
1242(a)(1)(B)  and  to  review  the 
November  1996  Joint  Board  examination 
in  order  to  make  recommendations 
relative  thereto,  including  the  minimum 
acceptable  pass  score.  In  additicoi,  the 
possibility  of  an  open  bod(  examination 
for  the  AE2  (P365)  examination,  the 
effectiveness  of  administering  the  EAl- 
B  (P360)  examination,  the  use  of 
upgraded  calculators,  and  length  of  the 
questions  in  the  examinations  will  be   . 
discussed. 

A  determination  as  required  by 
section  10(d)  of  the  Federal  Advisory 
Committee  Act  (Pub.  L.  92-463)  that  the 
portions  of  the  meeting  dealing  with  the 
discussion  of  questions  which  may 
appear  on  future  Joint  Board 
examinations  and  review  of  the 
November  1996  Joint  Board  examination 
fall  within  the  exceptions  to  the  open 
meeting  requirement  set  forth  in  Title  5, 
U.S.  Code,  section  552(c)(9)(B),  and  that 
public  interest  requires  that  siich 
portions  be  closed  to  public 
participation. 

The  portion  of  the  meeting  dealing 
with  the  discussion  of  EA2  (P365)  open 
book.  EAl-B  (P360)  effectiveness, 
calculators,  and  length  of  questions  will 
commence  at  1:30  p.m.,  on  January  9 
and  will  continue  for  as  long  as 
necessary  to  complete  the  discussion, 
but  not  beyond  3:00  p.m.  This  portion 
of  the  meeting  vriU  be  open  to  the  public 
as  space  is  available.  Time  permitting, 
after  the  close  of  this  discussion  by 
Committee  members,  interested  persons 
may  make  statements  germane  to  this 
subject  Persons  wishing  to  make  oral 
statements  are  requested  to  notify  the 
Committee  Management  Officer  in 
writing  prior  to  the  meeting  in  (wder  to 
aid  in  scheduling  the  time  available, 
and  should  submit  the  written  text.  or. 
at  a  minimum,  an  outline  of  conunents 
they  propose  to  make  orally.  Such 
comments  will  be  limited  to  ten  minutes 
in  length.  Any  interested  person  also 
may  file  a  written  statement  for 
consideration  by  the  Joint  Board  and 
Committee  by  sending  it  to  the 
Committee  Management  Officer. 
Persons  planning  to  attend  the  public 
session  must  also  notify  the  Committee 
Management  Officer  in  writing  to  obtain 
building  entry.  Notifications  ^ould  be 
faxed  to  (202)  376-1420  no  later  than 
December  30,1996,  Attention:  Robert  I. 


Brauer,  Joint  Board  for  the  Enrollment  of 
Actuaries,  c/o  Department  of  Treasury, 
Internal  Revenue  Service  (c:AP:P),  1111 
Constitution  Avenue,  NW.  Washtngtcm, 
DC  20224. 

Dated  Decembw  3. 1996. 
Robert  L  Brauer, 

Advisory  Committee  Management  Officer, 
Joint  Board  for  the  Enrollment  of  Actuaries. 
(PR  Doc  96-31132  Filed  12-5-96;  8:45  am] 
■LUNG  coot  4SIS-01-M 


Tax  on  Cwlain  Imported  Substances 
(Epoxy);  FWng  of  Pstition 

AQENCY:  bitemal  Revenue  Service  (IRS). 

Treasury. 

ACTION:  Notice. 

SUMMARY:  This  notice  annoimces  the 
acceptance,  under  Notice  89-61,  of  a 
petition  requesting  that  diglyddyl  ether 
of  bisphenol-A  be  added  to  the  list  of 
taxable  substances  in  section  4672(a)(3). 
Publication  of  this  notice  is  in 
compliance  with  Notice  89-61.  This  is 
not  a  determination  that  the  list  of 
taxable  substances  should  be  modified. 
DATES:  Submissions  must  be  received  by 
February  4, 1997.  Any  modification  of 
the  list  of  taxable  substances  based  upon 
this  petition  would  be  effective  April  1. 
1992. 

ADDRESSES:  Send  submissions  to: 
CC:DOM:CORP:R.(Petition),  room  5228, 
Internal  Revenue  Service,  FOB  7604, 
Ben  Franklin  Station.  Washington.  DC 
20044.  In  the  alternative,  submissions 
may  be  hand  delivered  between  the 
hours  of  8  a.m.  and  5  p.m.  to: 
CC:DOM:CORP:R  (Petition),  Courier's 
Desk.  Internal  Revenue  Service,  1111 
Constitution  Avenue  NW.,  Wadiington. 
DC 

FOR  FURTHER  INFORMATION  CONTACT: 
Ruth  Hoffinan,  Office  of  Assistant  Chief 
Counsel  (Passthroughs  and  Special 
Industries),  (202)  622-3130  (not  a  toll- 
fi«e  number). 

SUPPLEMENTARY  INFORMATION:  The 
petition  was  received  on  July  1. 1991. 
The  petitioner  is  Dow  Chemical 
Comptany,  a  manufacturer  and  exporter 
of  this  substance.  The  following  is  a 
simunary  of  the  information  contained 
in  the  petition.  The  complete  petition  is 
available  in  the  Internal  Revenue 
Service  Freedom  of  Informatiou  Reading 
Room. 

HTS  number:  3907.3 . 

CAS  number:  025085-99-6. 

Diglycidyl  ether  of  bisphenol-A 
(DC^BA)  is  derived  from  the  tax^le 
chemicals  benzene,  propylene,  chlorine, 
and  sodiiun  hydroxide  and  produced 
predominantly  &om  epichlorohydrin 
and  bisphenol-A  via  a  two-step  reaction. 


The  stoichiometric  material 
consumptiotr  fiHmula  for  this  substance 
is: 

2  C^U  (benzme)  -f  4  C^  (propylene) 
■«■  4  C12  (chlorine)  *  6  NaOH  (sodium 

hydroxide)  +  2  O^  (oxygen) > 

(CH3)2C(C6R.OCjH30)2  (DGEBA)  ♦ 
CHsOOCHs  (acetone)  -i-  2  HCl  (hydrogen 
chloride)  +  6  NaQ  (sodium  chloride)  -f 
5  HzO  (water) 

According  to  the  petition,  taxable 
chemicals  constitute  92.95  perc«rt  by 
weight  of  the  materials  used  to  produce 
this  substance.  The  rate  of  tax  for  this 
substance  would  be  $7.08  per  ton.  This 
is  based  upon  a  conversion  factor  for 
benzene  of  0.459,  a  conversion  bctor  for 
propylene  of  0.494,  a  conversion  factor 
fat  chlcHine  of  0.633.  and  a  conversion 
factor  for  sodium  hydroxide  of  0.705. 

Comments  and  Requests  Cm*  a  Pnblic 
Hearing 

Before  a  determination  is  made, 
consideration  will  be  given  to  any 
written  comments  (a  signed  original  and 
eight  (8)  copies)  that  are  submitted 
timely  to  this  IRS.  All  comments  will  be 
available  for  pubUc  inspection  and 
copying.  A  public  hearing  may  be 
scheduled  if  requested  in  writing  by  a 
person  that  timely  submits  written 
comments.  If  a  public  hearing  is 
scheduled,  notice  of  the  date,  time,  and 
place  for  the  hearing  will  be  publi^ed 
in  the  Federal  Register. 
Dale  D.  Goods, 

Federal  Register  Liaison  Officer,  Astiatani 
Chief  Counsel  (Corporate). 
[FR  Doc  96-31130  Filed  12-S-96;  8:45  am] 
■LUNQ  COOK  4ao-ei-u 


Offlca  of  Thritt  Supervlaton; 
Submission  for  0MB  flevteer, 
Commant  Raqusst 

Decamber  2. 1996. 

The  Office  of  Thrift  Supervision 
(OTS)  has  submitted  the  following 
puUic  information  collection 
requirement(s)  to  OMB  for  review  and 
clearance  imder  the  Paperwork 
Reduction  Act  of  1995,  Public  Law  104- 
13.  Copies  of  the  submission(s)  may  be 
obtained  by  calling  the  OTS  Clearance 
Officer  listed.  Comments  regarding  this 
information  collection  shoiild  be 
addressed  to  the  OMB  reviewer  listed 
and  to  the  OTS  Clearance  Officer,  Office 
of  Thrift  Supervision,  1700  G  Street. 
NW..  Washington.  D.C  20552. 

OAffl  Number:  1550-0011. 

Form  Number:  Not  Applicable. 

Type  of  Review:  Revisi^i  of  an 
approved  collection. 

Title:  General  Reporting  and 
Recordkeeping  by  Savings  Assodaticms. 
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Description:  This  information 
ooUection  allows  management  of 
savings  associations  to  exercise  prudent 
controls  and  provides  OTS  with  a 
means  of  determining  the  integrity  of 
savings  association  records  and 
operations  when  examining  for  safety, 
soundness  and  regulatory  compliance. 

Respondents:  Savings  and  Loan 
Associations  and  Savings  Banks. 

Estimated  Number  of  Recordkeepers: 
1,372. 

Estimated  Burden  Hours  Per 
Recordkeeper:  2,966  average  hours. 

Frequency  of  Response:  On  Occasion. 

Estimated  Total  Recordkeeping 
Burden:  4,069.042  per  year. 

Clearance  Officer:  Collaoi  M.  Devine, 
(202)  906-6025,  Office  of  Thrift 
Supervision,  1700  Street.  NW.. 
Washington.  D.C  20552. 


OMB  Reviewer:  Alexander  Hunt.  (202) 
395-7860.  Office  of  Management  and 
Budget,  Room  10226,  New  Executive 
Office  Building,  Washington.  D.C'    . 
20503.  ''-.W^' 

CatiwriiwCM.T«li. 
Director,  Records  Management  and 
Information  Policy. 

{FR  Doc.  96-31035  Filed  12-5-96;  8:45  am] 
■UMQ  ooec  sns-vi-p 

Onic*  of  Thrift  Supervision 
[AC-64;  OTS  No.  18901 

Homo  CHy  Federal  Savings  Bank  of 
Springfield,  Springfield,  Ohio; 
Approval  of  Conversion  AppUcatton 

Notice  is  hereby  given  that  on  October 
8. 1996,  the  Director,  Corporate 


Activities,  Office  of  Thrift  Supervisioa, 
or  her  designee,  acting  pursuant  to 
delegated  authority,  approved  the 
application  of  Home  Qty  Federal  . 
Savings  Bank  of  Springfield, 
Springfield,  Ohio,  to  convert  to  the 
stock  form  of  organization.  Copies  of  the 
application  are  available  for  inspection 
at  the  Dissemination  Branch.  Office  of 
Thrift  Supervision.  1700  G  Street.  N.W.. 
Washington,  D.C.  20552,  and  the  Coitial 
Regional  Office,  Office  of  Thrift 
Supervision,  200  West  Madison  Street, 
Suite  1300,  Chicago,  Illinois  60606. 

Dated:  December  3, 1996. 

By  the  OfBce  of  Thrift  Superviakm. 
NMliMY.Waridi«taB. 
Corporate  Secretary. 
(FR  Doc  96-31062  Filed  12-S-W:  8:45  am] 
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Part  II 

Environmental 
Protection  Agency 

Modification  of  the  General  National 
Pollutant  Discharge  Elimination  System 
Permit  for  Placer  Mining  In  Alaska; 
Notice 
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EnvlronmMital  Protection  Agenqf 

nnal  General  NPDES  Pennit 
Modifications  for  Mechanical  Placer 
Mining  (No.  AKG-37-0000),  Medium- 
size  Suction  Dredge  Placer  Mining  (Na 
AKQ-37-1000),  and  Small  Suction 
Dredge  Placer  Mining  (No.  AKO-37- 
5000)  in  the  Stats  of  Alaslta 

AQENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Notice  of  final  general  NPDES 
pennit  modification. 

8UMMAAY:  The  Director,  Office  of  Water, 
EPA  Region  10,  is  modifying  the 
General  National  Pollutant  Discharge 
Elimination  System  (NPDES)  permit  for 
placer  mining  in  Alaska  pursuant  to  the 
provisions  of  the  Clean  Water  Act,  33 
U.S.C  1251  et  seq.  EPA  originally 
issued  this  general  pennit  (No.  AJCG- 
37-000)  on  May  13, 1994  (59  FR  28079]. 
On  September  28.  1994,  two 
oivironmental  groups  filed  a  petition 
for  review  of  the  general  pennit  in  the 
Ninth  Circuit.  Without  any  admission  or 
denial  of  any  of  the  Petitioners' 
allegations,  EPA  proposed  to  modify  the 
general  permit  on  January  31, 1996  (61 
FR  3403].  The  original  comment  period 
on  the  proposed  modification  began  on 
January  31, 1996,  and  ended  on  March 
15, 1996.  Region  10  later  extended  the    '' 
comment  period  to  April  18,  1996. 
Public  hearings  were  held  in  Anchorage 
on  March  4  and  in  Fairbanks  on  March 
5. 1996. 

Based  on  the  c(»nments  received,  it ' 
was  apparent  that  there  was  some 
confusion  regarding  what  conditions 
were  applicable  to  which  type  of  fadbty 
(mechanical  operations,  medium-size 
suction  dredges,  or  small  suction 
dredges).  Therefore,  the  permit  was  split 
into  three  separate  general  permits— one 
for  each  type  of  facility.  The  permit 
nimibers  of  the  final  permits  are  AKG- 
37-0000  (mechanical  operations),  AKG- 
37-1000  (medium-size  suction  dredge 
operations),  and  AKG-37-5000  (small 
suction  dredges). 

The  general  pennit  for  mechanical 
operations  authorizes  discharges  from 
fecilities  that  mine  and  process  gold 
placer  ores  using  gravity  separation 
methods  to  recover  the  gold  metal 
contained  in  the  ore,  open-cut  gold 
placer  mines  except  those  open-cut 
mines  that  mine  less  than  1 ,500  cubic 
yards  of  placer  ore  per  mining  season, 
and  mechanical  dredge  gold  placer 
mines  except  those  drec^es  that  remove 
less  than  50,000  cubic  yards  of  placer 
ore  per  mining  season  or  dredge  in  open 
waters.  The  medium-size  suction  dredge 
permit  authorizes  discharges  from 


suction  dredges  with  intake  nozzles  less 
than  or  equal  to  8  inches  and  greater 
than  4  indies,  provided  that  hose  size 
is  not  be  greater  than  2  inches  larger 
than  the  nozzle  size.  Placer  mining  by 
suction  dredges  with  intake  nozzles 
equal  to  10  inches  for  which  Notices  of 
Intent  were  approved  by  August  13, 
1996  are  also  covered.  The  small  suction 
dredge  permit  authorizes  discharges 
from  suction  dredges  with  intake 
nozzles  less  than  or  equal  to  4  inches, ' 
provided  that  hose  size  is  hot  be  greater 
than  2  inches  larger  than  the  nozzle 
size.  None  of  the  permits  authorize 
discharges  from  facilities  for  which 
Notices  of  Intent  (NOIs)  were  approved 
after  August  13, 1996,  which  are 
proposed  to  be  located  in  National  Paric 
System  Units  (i.e..  Parks  and  Preserves). 
National  Monuments,  Sanctuaries. 
Wildlife  Refuges,  Conservation  Areas. 
Wilderness  Areas,  Critical  Habitat 
Areas,  or  waters  within  the  boundaries 
of  areas  desigsated  as  wild  imder  the 
Wild  k  Scenic  Rivers  Act 
EFFECTIVE  DATE:  These  general  NPDES 
permits  shall  become  effective  April  7. 
1997. 

A0OAE88ES:  Unless  otherwise  noted  in 
the  permit,  correspondence  regarding 
this  permit  should  be  sent  to 
Environmental  Protection  Agency. 
Region  10,  Attn:  NPDES  Permits  Unit. 
OW-130. 1200  Sixth  Avenue,  Seattle. 
Washington.  98101. 
FOR  FURTHER  INFORMATION  CONTACT: 
Caria  Fisher,  of  EPA  Region  10,  at  the 
address  listed  above  or  telephone  (206) 
553-1756.  Copies  of  the  final  general 
NPDES  permit,  response  to  public 
comments,  and  today's  publication  will 
be  provided  upon  request  by  EPA 
Region  10,  Public  Information  Center,  at 
1  (800) 424-4372  or  (206) 553-1200. 
SUPPlfMENTARY  INFORMATION:  EPA 
modified  this  general  NPDES  permit 
pursuant  to  its  authority  under  Sections 
301(b),  304,  306,  307,  308,  402,  403,  and 
501  of  the  Clean  Water  Act.  The  fact 
sheet  for  the  draft  permit  modification, 
the  response  to  comments  dociunent. 
the  certification  issued  by  the  State  of 
Alaska,  and  the  coastal  zone 
management  plan  consistency 
determination  issued  by  the  State  of 
Alaska  set  forth  the  principal  facts  and 
significant  factual,  legal,  and  policy 
questions  considered  in  the 
development  of  the  terms  and 
conditions  of  the  final  permits     - 
presented  below.  --- 

The  State  of  Alaska,  Department  of 
Enviroiunental  Conservation,  has 
certified  that  the  subject  discharges 
comply  with  the  applicable  provisions 
of  Sections  208(e),  301,  302,  306,  and 
307  of  the  Qean  Water  Act. 


The  State  of  Alaska.  Office  of 
Management  and  Budget,  Division  of 
Governmental  coordination,  has 
certified  that  the  general  NPDES  permits 
are  consistent  with  the  approved  Alaska 
Coastal  Management  Program. 

No  comments  were  received  from 
Office  of  Management  and  Budget  on 
the  information  collection  requirements 
in  these  permits.  Responses  to  public 
comments  appear  in  the  Response  to 
Comments. 

Changes  have  been  made  from  the 
draft  permit  to  the  final  permits  in 
response  to  public  comments  received 
on  the  draft  permit  and  the  final  coastal 
management  plan  consistency 
determination  and  401  certification 
issued  by  the  State  of  Alaska.  The 
following  is  a  simunary  of  some  of  the 
changes. 

For  mechanical  operations  and 
medium-size  suction  dredge  permits, 
only  permittees  who  do  not  use  the 
Alaska  Placer  Mining  Application 
(APMA)  are  required  to  submit  copies  of 
their  applications  to  agencies  other  than 
Alaska  Department  of  Natural 
Resources.  Additionally,  the  timing  of 
the  separation  distance  between 
operations  was  changed  from  the  entire 
season  to  requiring  separation  from 
operations  which  are  discharging  or 
from  which  it  is  apparent  that  a 
discharge  has  occurred. 

For  mechanical  operations,  the 
arsMiic  limitation  was  changed  from 
0.18  ug/1  to  0.18  us/1  or  natmsl 
background;  tiirbidity  monitoring  was 
changed  from  three  times  per  season  to 
monitoring  of  the  first  two  discharges  of 
the  season  and  one  discharge  per  month 
for  every  month  in  which  there  is  a 
discharge  thereafter  arsenic  monitoring 
was  changed  from  three  times  per 
season  to  monitoring  of  the  first  three 
discharges  of  the  season  and  one 
discharge  per  month  for  every  month  in 
which  there  is  a  discharge  thereafter, 
and;  the  500-foot  separation  distance 
between  operations  was  reduced  to  300 
feet 

For  medium  and  small  suction 
dredges,  size  is  determined  by  nozzle, 
not  hose,  size,  except  that  the  hose  must 
be  less  than  or  equal  to  two  inches 
larger  than  the  nozzle,  and;  if  a 
constrictor  ring  is  permanently  attached 
to  the  nozzle,  size  may  be  determined 
by  constrictor  ring  size. 

For  mediiun-size  suction  dredges, 
suction  dredges  with  10  inch  nozzles  for 
which  NOIs  were  approved  by  August 
13. 1996,  are  also  covered  under  this 
permit:  the  provision  regarding 
discharge  to  quiet  pools  was  deleted,  the 
timing  of  separation  from  spawning 
areas  was  changed  to  the  times  when 
fish  are  spawning;  the  separation 
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distance  between  operations  was 
changed  from  1000  feet  to  800  feet;  the 
prohibition  on  dredging  silt  and  clay 
was  changed  to  a  prohibition  on 
dredging  concentrated  silt  and  clay, 
and;  the  definition  of  "active  stream 
channel"  was  changed  to  included 
un  vegetated  gravel  ban.  «'..•>. 

For  small  suction  dredges,  coverage 
was  simplified  so  that  submittal  of  a 
notice  of  intent  to  Alaska  Depaitment  of 
Fish  and  Game  results  in  immediate 
coverage  imder  the  p>ermit;  a  prohibition 
against  damming  or  diversions  was 
added,  and;  the  strict  prohibition 
against  dredging  of  silt  and  clay  was 
changed  to  advisory  language. 

Within  120  days  following  this 
service  of  notice  of  EPA's  final  pomit    . 
decisions  under  40  CFR  124.15,  any 
interested  person  may  appeal  these 
general  NPDES  permits  in  the  Federal 
Court  of  Appeal  in  accordance  with 
Section  S09(b)(l)  of  the  Qean  Water 
Act.  Persons  afiected  by  a  general 
NPDES  permit  may  not  challenge  the 
conditions  of  the  permit  as  a  ri^t  of 
further  EPA  proceedings.  Instead,  they 
nuqr  either  challenge  these  permits  in 
court  or  apply  for  an  individual  NPDES 
permit  and  then  request  a  formal 
hearing  on  the  issuance  or  denial  of  an 
individual  permit. 

Dated:  November  18. 1996.  ^   . 

PhU^G.MillaB.  ..   --  .     ■* 

Dinctor.  Office  of  Water. 

Anthorizjition  To  Diachai^ge  Under  the 
Natkmal  PoUutant  Diacharge 
Elimination  System  tat  Alukan        - 
Mechanical  Placer  Minov 

[General  Pennit  No.:  AKG-37-0000] 

hi  compliance  with  the  provisions  of 
the  Qean  Water  Act  (CWA),  33  U.S.C. 
§  1251  et  seq.,  as  amoided  by  the  Water 
Quality  Act  of  1987,  Public  Law  100-4, 
the  "Act",  owners  and  operaton  of 
facilities  engaged  in  the  processing  of 
placer  gold  are  authorized  to  discharge  - 
to  watere  of  the  United  States,  in 
accordance  with  effluent  limitations, 
monitoring  requirements,  and  other 
conditions  set  forth  herein. 

A  CCM»Y  OF  TViS  CXNERAL  PERMIT 
MUST  BE  KEPT  AT  THE  SITE  WHERE 
DISCHARGES  CXXUR. 

The  (Higinal  veraion  of  this  pennit 
became  efiective  Jime  30, 1994.  This 
pennit  as  modified  shall  become 
efiiective  April  7, 1997. 

This  permit  and  the  authorization  to 
discharge  shall  expire  on  Jime  30, 1999. 


Signed  this  18th  day  of  November,  1996. 
niiUp  G.  Millam, 

Dinctor,  Office  of  Water.  Region  10.  U.S. 
Environmental  ProtBction  Agency. 
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L  Coverage  Under  this  Permit 

A.  Coverage 

1.  Authorizatidn  to  discharge  requires 
written  notification  from  EPA  that 
coverage  has  been  granted  and  that  a 
specific  permit  niunb»  has  been 
assigned  to  the  operation. 

2.  Existing  Facilities  (those 
mechanical  operations  facilities  having 


individual  National  Pollutant  Discharge 
Elimination  SytXtm  [NPDES]  permits  or 
coverage  imder  the  existing  Alaska 
placer  miner  general  permit).  To  gain 
coverage  under  this  pennit,  existing 
facilities  which  meet  the  criteria  for 
coverage  under  Part  I  of  this  pennit 
must  submit  a  Notice  of  Intent  (NOI, 
CIMB  #2040-0086,  expiration  date  8/31/ 
98).  Such  facilities  will  be  granted 
coverage  according  to  Pennit  Part  F. 

3.  Praiding  Applications:  Mechanic^ 
operations  facilities  whidi  have 
submitted  applications  in  accordance 
with  40  CFR  122.21(a)  and  which  meet 
the  criteria  for  coverage  imder  this 
permit  will  be  granted  coverage 
according  to  Pennit  Part  F. 

4.  New  Facilities:  New  mechanical 
operations  fecilities  that  are  determined 
to  be  new  sources  under  the  CWA  will 
be  required  to  have  an  Environmental 
Assessment  (EA)  OHnpleted  pursuant  to 
the  National  Environmental  Policy  Act 
(NEPA).  A  finding  of  no  significant 
impact  (FNSI)  by  EPA  is  necessary  prior 
to  receiving  coverage  under  this  prnmit. 
A  FNSI  will  become  efiiective  only  after 
the  public  has  had  notice  of,  and  an 
opportunity  to  comment  on,  the  FNSI 
including  either  the  accompanying 
Environmental  Assessment  cv  a 
summary  of  it,  and  the  EPA  has  fully 
considered  «11  pubUc  comments 
submitted,  pursuant  to  40  CFR  6.400(d). 
If  there  may  be  a  significant  impact,  the 
facility  will  require  an  Enviroammtal 
Impact  Statement  (EIS).  An  EIS  will  be 
issued  only  after  public  notice  and  an 
opporttmity  for  public  comments  on  a 
draft  EIS  pursuant  to  40  CFR  6.403(a) 
and  1503.1(a). 

5.  Expanding  Facilities:  Mechanical 
operations  facilities  that  contemplate 
expanding  shall  submit  a  new  NOI  that 
describes  the  new  discharge.  The 
current  permit  will  be  terminated  and  a 
new  pennit,  reflecting  the  changes, 
issued  in  its  place  if  the  fedlity  meets 
all  the  necessary  requirements  of 
coverage. 

6.  Coastal  Zone  Facilities:  Mechanical 
operations  facilities  located  in  the 
coastal  zone  as  determined  by  the 
Alaska  Coastal  Zone  Management  Act 
shall  submit,  with  their  Notice  of  Intent 
(NOI),  an  individual  consistency 
detennination  from  Alaska  Division  of 
Governmental  Coordination  (ADGC) 
unless  ADGC  makes  an  overall 
determination  on  this  General  Permit 
after  its  issuance. 

B.  Authorized  Placer  Mining  Operations 

.   1.  Facilities  that  mine  and  process 
gold  placer  ores  using  gravity  sepaiaticHi 
methods  to  recover  the  gold  metal  - 
contained  in  the  ore. 
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2.  Open-cut  gold  placer  mines  except 
those  open-cut  mines  that  mine  less 
than  1,500  cubic  yards  of  placer  ore  per 
mining  season. 

3.  Mechanical  dredge  gold  placer 
mines  except  those  dredges  that  remove 
less  than  50,000  cubic  yards  of  placer 
ore  per  mining  season  or  dredge  in  open 
waters. 

C.  Additional  Requirements 

1.  Many  streams  and  stream  reaches 
in  Alaska  have  been  designated  as  part 
of  the  federal  wild  and  scenic  rivers 
system  or  as  Conservation  System  Units 
(CSUs)  by  the  federal  govoiunent 
Pomittees  should  contact  the  district 
offices  of  the  federal  agencies  that 
administer  the  designated  area  for 
additional  restrictions  that  may  apply  to 
operating  within  the  area.  See  part  LE.2. 

2.  Many  streams  in  Alaska  where 
placer  mining  occurs  have  been 
designated  by  the  Alaska  Department  of 
Fish  and  Game  (ADF&G)  as  anadromous 
fish  streams.  Placer  mining  activities  in 
these  streams  require  an  ADF&G  Fish 
Habitat  Permit  which  may  include 
additional  restrictions.  The  "Atlas  to  the 
Catalog  of  Waters  Important  for  the 
Spawning,  Rearing,  or  Migration  of 
Anadromous  Fish"  lists  the  streams  in 
the  State  which  require  prior  AOFftG 
authorization.  In  addition,  placer 
mining  activities  in  resident  fish 
streams  require  an  ADF&G  Fish  Habitat 
Permit  if  the  proposed  activity  will 
block  or  impede  the  efGcient  passage  of 
fish.  Pennittees  operating  in 
anadromous  or  resident  fish  streams 
should  contact  the  ADF&G  to  determine 
permitting  requirements  and  additional 
restrictions  that  may  apply. 

D.  Pnhibitions 

1.  Discharges  from  the  following 
beneficiation  processes  are  not 
authorized  under  this  permit:  meicuiy 
amalgamation,  cyanidation,  froth 
floatation,  heap  and  vat  leaching. 

2.  Discharges  from  hydrauUcking,  as 
defined  in  Part  VIILE.  are  not  authorized 
under  this  permit. 

3.  This  general  permit  does  not  apply 
to  facilities  for  which  Notices  of  Intent 
were  approved  after  August  13. 1996, 
y^iich  are  proposed  to  be  located  in 
National  Park  System  Units  (i.e..  Parks 
and  Preserves),  National  Monuments. 
Sanctuaries.  Wildlife  Refuges. 
Conservation  Areas.  Wilderness  Areas. 
Critical  Habitat  Areas,  or  waters  within 
the  boimdahes  of  areas  designated  as 
wild  under  the  Wild  &  Scenic  Rivers 
Act. 

4.  This  permit  does  not  apply  to 
wetlands  designated  in  the  1995 
Anchorage  Wetlands  Management  Plan. 


E.  Requiring  anbuHvidual  Permit 

1.  The  Regional  Administrator  may 
require  any  person  authorized  by  this 
permit  to  apply  for  and  obtain  an 
individual  nPIXS  permit  when: 

a.  The  single  discharge  or  the 
cumulative  number  of  dischargee  is/are 
a  significant  contributor  of  pollution: 

b.  The  discharger  is  not  in  compliance 
wdth  the  terms  and  conditions  of  the 
general  permit; 

c.  A  cnange  has  occurred  in  the 
availability  of  demonstrated  technology 
or  practices  for  the  control  or  abatement 
of  pollutants-applicable  to  the  point 
source; 

d.  Effluent  limitations  guidelines  are 
subsequently  promulgated  for  the  point 
sources  covered  by  the  general  permit; 

e.  A  Water  Quauty  Management  plan 
containing  requirements  applicable  to 
sudi  point  sooroes  is  approved; 

I  An  hidividual  Control  Strategy  (ICS) 
is  required  under  Section  304(L)  of  the 
Act; 

g.  A  Total  Maximum  Daily  Load 
(TMDL)  and  corresponding  wasteloed 
allocation  has  been  completed  for  a 
waterbody  or  a  sesment  of  a  waterbody; 

h.  A  review  of  tne  facihty  shoMrs  that 
it  is  subject  to  the  State  of  Alaska's  anti- 
degradation  policy;  or 

i.  There  are  other  federal  or  State 
legislation,  rules  or  regulations 
pertaining  to  a  site  directly  or  indirectly 
related  to  water  quality. 

2.  The  Regional  Administrator  may 
deny  coverage  imder  this  permit  in  the 
following  circumstances: 

a.  a  land  management  agency  with 
jurisdiction  over  affected  portions  of  the 
receiving  water,  bed,  or  uplands  submits 
a  request  that  general  permit  coverage 
be  denied  to  EPA  within  thirty  (30)  days 
of  the  agency's  receipt  of  an  NOI;  and, 

b.  the  land  management  agency's 
request  includes  proposed  additional  or 
revised  permit  terms  which  the 
requesting  agency  believes — based  upon 
evidence  attached  to  or  dted  in  the 
request — are  necessary  to  protect  the 
natural  values  of  the  affected  location; 
and, 

c.  the  land  management  agency's 
request  concerns  a  person  who  either; 

i.  seeks  to  discharge  into  U.S.  waters 
located  in  National  Recreation  Areas,  or 
in  State  Refuges,  Preserves,  Sanctuaries, 
Recreation  Areas.  Parks,  or  Critical 
Habitat  Areas;  or, 

ii.  is  in  significant  noncompliance 
with  the  terms  and  conditions  of  the 
most  recent  applicable  NPDES  permit; 
or. 

iii.  intends  to  discharge  into  waters 
designated  as  unpaired  or  polluted 
under  the  Clean  Water  Act. 

Any  person  denied  coverage  under 
this  part  must  apply  for  and  obtain 


coverage  imder  either  (1)  an  individual 
permit,  or  (2)  another  applicable 
watenbad-apecific  general  permit  Upon 
receipt  of  any  such  application,  EPA 
will  determine  whether  the  permit 
terms  requested  by  the  land 
management  agency  should  be  inchided 
in  the  applicable  permit 

3.  The  Regional  Administrator  will 
notify  the  operator  in  writing  by 
certified  mail  that  a  permit  application 
is  required.  If  an  operator  fails  to 
submit,  in  a  timely  manner,  an 
individual  NPIKS  permit  application  as 
required,  then  any  apphc^iUty  of  this 
general  permit  to  the  individual  NPDES 
Permittee  is  automatically  terminated  at 
the  end  of  the  day  specified  for 
appUcation  submittal. 

4.  Any  owner  or  operator  authorized 
by  this  permit  may  request  to  be 
excludctd  from  the  coverage  of  this 
permit  by  applying  for  an  individual 
permit  "The  owner  or  operator  shall 
submit  an  individual  application  {Farm 
1  and  Form  2C  or  2D)  with  reasons 
supporting  the  request  to  the  Regional 
Administiator. 

5.  When  an  individual  NPDES  pwmit 
is  issued  to  an  oMmer  or  operator 
otherwise  covered  by  this  permit,  the 
applicability  of  this  permit  to  the 
facility  is  automatically  terminated  on 
the  efiiactive  date  of  the  individual 
permit. 

6.  When  an  individual  NPISS  permit 
is  denied  to  an  owner  or  operator 
otherwise  covered  by  this  permit,  the 
Permittee  is  automatically  reinstated 
under  this  permit  on  the  date  of  such 
denial,  unless  otherwise  specified  by 
the  Regional  Administrator.  A  new 
facility  can  receive  coverage  under  this 
general  permit  by  submitting  an  NOI. 
See  Permit  Part  I.A.3.  for  details. 

7.  A  source  excluded  frtim  a  general 
permit  solely  because  it  already  has  an 
individual  permit  may  request  that  the 
individual  permit  be  revoked  and  that  it 
be  covered  by  the  general  permit  Upon 
revocation  of  the  individual  permit,  the 
general  permit  shall  apply  to  the  source. 

F.  Notification  Requirements 

1.  Owners  or  operators  of  fedlities 
authorized  by  this  permit  shall  submit 
an  NOI  to  be  covered  by  this  f>ermit. 
The  information  required  for  a  complete 
NOI  is  in  Appendix  A  of  this  permit 
Notification  must  b&made: 

a.  by  January  1  of  the  year  of 
discharge  from  a  new  facility  or  a 
facility  established  since  1988  subject  to 
New  Source  Performance  Standards 
(NSPS)  that  has  not  previously  been 
covered  by  a  permit;  or 

b.  90  days  prior  to  discharge  from  a. 
new  facility  not  subject  to  NSPS;  or 
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c.  90  days  prior  to  the  expiiati(Hi  of 
an  existing  individual  permit,  at 

d.  90  days  prior  to  discharge  for  any 
other  facilities. 

2.  Facilities  covered  imder  this  permit 
that  discharge  to  National  Parii  System 
Units  (i.e.,  Parks  and  Preserves), 
National  Monuments,  Sanctuaries, 
Wildlife  Refuges,  Conservation  Areas, 
Wilderness  Areas,  Critical  Habitat 
Areas,  or  waters  within  the  boundaries 
of  areas  designated  as  wild  under  the 
Wild  k  Scenic  Rivers  Act  that  wi^  to 
retain  coverage  imder  the  general  permit 
imtil  the  effective  date  of  a  new  p«mit 
shall  submit  an  application  for  an 
individual  permit  (EPA  Application 
Form  2c)  no  later  than  January  1, 1999. 

3.  An  Alaska  Placer  Mine  Application 
(APMA)  will  be  accepted  as  an  NOl  if 
all  the  required  information  from 
Appendix  A,  including  infcxmation  to 
determine  site-specific  tiubidity  limits, 
if  applicable,  is  included. 

4.  The  NOl  shall  be  signed  by  the 
owner  or  other  signatory  authority  in 
accordance  with  Permit  Part  VI.H. 
(Signatory  Requirements),  and  a  copy 
shall  be  retained  on  site  in  accordance 
with  Permit  Part  IV.F.  (Retention  of 
Records).  The  address  for  NOl 
submission  to  EPA  is:  United  States 
Environmental  Protection  Agency, 
Region  10, 1200  Sixth  Avenue.  WD-134. 
Seattle.  Washington  98101. 

5.  A  copy  of  the  NOl  mxist  alscTbe  sent 
to  the  Al^ka  Department  of 
Envinmmental  Conservatian  (ADGC). 
The  address  is:  Alaska  Department  of 
Environmental  Conservation*  610 
University  Avenue.  Fairbanks,  Alaska 
99709. 

6.  Permittees  vtbo  do  not  use  the 
APMA  procediire  Cor  filing  their  NOl 
with  Alaska  Department  of  Natural 
Resources  shall  send  a  copy  of  the  NOl 
to  the  Federal.  State,  or  local  agency  that 
manages  or  owns  &e  land  in  which  the 
mine  is  located  or  proposed  to  be 
located.  The  addresses  are: 
Anchorage  Area 

U.S.  Department  of  the  Interior, 
Bureau  of  Land  Management,  222 
West  7th  Avenue,  #13.  Anchorage, 
AK  99513-7599 

U.S.  Department  of  the  Interior,  Fish 
and  Wildlife  Service,  1011  E  Tudor 
Rd,  Anchorager  AK  99503. 

U.S.  Department  of  the  Interior. 
National  Park  Service.  605  West  4th 
Avenue.  Suite  104.  Anchorage,  AK 
99501. 
Fairbanks  Area 

State  of  Alaska,  Department  of  Fish  & 
Game,  1300  College  Road, 
Fairbanks.  AK  99701-1599. 

U.S.  Department  of  the  Interior. 
Bureau  of  Land  Management,  1150 


.   University  Avenue.  Fairbanks.  AK 
*       99709. 
U.S.  Department  of  the  Interior,  Fish 

and  Wildlife  Service.  101 12th 

Avenue,  Box  19,  Fairbanks,  AK 

99701. 
U.S.  Department  of  the  Interior. 

National  Park  Service,  250 

Cushman,  Suite  lA,  Fairbanks.  AK 

99701. 
Glennallen  Area 
U.S.  Department  of  the  Interior. 

Biireau  of  Land  Management,  P.O. 

Box  147,  Glennallen.  AK  99588. 
U.S.  Department  of  the  Interior. 
.  ^    National  Park  Service,  Wrangell  St 

Alias,  P.O.  Box  439,  Copper  Center. 

AK  99573. 
Juneau  Area 
U.S.  Department  of  the  Interior,  Fish 

and  Wildlife  Service,  3000  Vintage 

Blvd.  Suite  201 ,  Juneau.  AK  99801. 
U.S.  Department  of  the  Interior, 

National  Park  Service,  P.O.  Box 

21089,  Juneau,  AK  99802-1089. 
NmneArea 
U.S.  Departmoit  of  the  Interior, 

Bureau  of  Land  Managemmt,  P.O. 

Box  925,  Nome,  AK  99762. 
U.S.  Department  of  the  Interior, 

National  Park  Service,  P.O.  Box 

220,  Nome,  AK  99762. 

TokArea 
U.S.  Department  of  the  Interior, 

Bureau  of  Land  Management.  P.O. 

Box  309.  Tok.  AK  99780. 
7.  A  copy  of  the  general  pomit  will 
be  sent  to  the  Permittee  when  it  is 
determined  that  the  facility  can  be 
granted  coverage  imder  this  general 
permit.  If  it  is  determined  that  coverage 
caimot  be  granted  under  this  permit,  the 
applicant  will  be  informed  of  this  in 
writing. . 

G.  Permit  Expiration 

1.  This  permit  will  expire  on  June  30, 
1999.  Except  as  provided  in  paragraph 
F.2.,  for  fedlities  submitting  a  new  NOl 
90  days  prior  to  expiration  of  this 
general  permit,  the  conditions  of  the 
expired  permit  continue  in  force  imtil 
the  e£(iB<^ve  date  of  a  new  permit. 

2.  When  a  permittee  has  made  timely 
and  sufficient  application  for  a  permit 
renewal  or  new  permit  in  accordance 
with  paragraph  1  of  this  section,  a 
permit  with  reftoence  to  an  activity  m 
a  mnHniiing  nature  does  not  expire 
until  the  application  has  been  finally 
determined  by  EPA. 

n.  Effluent  Limitations  and  MoaitariBg 
Kequirements 

A.  Effluent  Limitations 

During  the  term  of  this  permit,  no 
wastewater  disdiarges  are  authorized 
except  as  specified  below. 


1.  EfEMent  Limitations 

a.  The  volume  of  wastewater  which 
may  be  discharged  shall  not  exceed  the 
volume  of  infiltration,  drainage  and 
mine  drainage  wat^  whidi  is  in  excess 
of  the  make-up  water  required  for 
operation  of  the  benefidation  process. 

b.  The  wastewater  discharged  shall 
not  exceed  the  following: 
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ai8  M(^>. 

(Flow  raported  in 
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f  Sdbtea  to  TurtMtty  Mbdng  Zone  oudnad 
in  Permit  Raft  IIA.1.& 
2  See  Part  II >.1  .e.  for  deMs. 
sSee  Part  IIA1  .d.  for  daMh. 

c.  Permittees  may  request  a  modified 
turbidity  limit  based  ui>on  a  mixing 
zone  approved  by  the  Alaska 
Departinent  of  Environmental 
Conservation  (ADEC)  pursuant  to  18 
AAC  70.032.  EPA  will  approve  a 
modified  turbidity  limit  proposed  by 
ABBC  under  this  General  Permit  if  the 
modified  limit  and  resulting  mixing 
zone  are  consistent  with  the  Qean 
Water  Act.  EPA's  regulations,  and  18 
AAC  70.032,  and  provided  that 

i.  the  modified  turbidity  limit  does 
not  exceed  1500  NTUs; 

ii.  the  modified  turbidity  limit  does 
not  cause  turbidity  levels  to  exceed  100 
NTUs  in  at  least  one-h^  of  the  cross- 
sectional  area  of  resident  and 
anadromous  fish  migration  corridors; 

iii.  the  modified  turbidity  limit  is  to 
be  calculated  using  (1)  the  7-day,  10- 
yeer  low  flow  (7Q10)  as  the  chixmic 
criteria  design  flow  for  the  protection  of 
aquatic  life;  and  (2)  zero  as  the  value  for 
upstream  txubidity  unless  site-specific 
turbidity  data  are  submitted  to  justify  a 
higher  level: 

iv.  the  modified  turbidity  limit  does 
not  result  in  a  tniiring  zone  in  an  area 
of  anadromous  fish  spawmng  or 
residmit  fish  spawning  redds  for  the  fish 
species  listed  in  18  AAC 
70.032(d)(3)(DHiiJ  wh«i  egga  or  alevins 
are  present; 

V.  approved  mixing  zones  do  not 
overlap  and  the  availability  and  extent 
of  approved  miyjng  zones  is  limited  as 
necessary  to  avoid  potentially  harmful 
ciunulative  efiiects  on  the  receiving 
envinmment;  and, 

vi.  the  public  was  provided 
reasonable  notice  of,  and  an  opportunity 
to  comment  on,  the  modified  tiutadity 
limit  and  associated  mixing  zone, 
including  site-specific  assessments  used 
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to  caloUate  the  limit  and  zone,  prim  to 
thdr  approval  by  ADEC. 

d.  Toe  volume  of  discharge  shall  not 
exceed  the  volume  reputed  by  the 
permittee  on  the  NOI  (Appendix  A).  If 
the  permittee  exceeds  that  volume,  EPA 
will  not  consider  the  permittee  in 
violation  of  the  flow  limit  if: 

i.  the  permittee  submits  to  EPA 
turbidity  samples,  flow  measurements/ 
seepage  estimates  for  the  discharge,  and 
flow  measurements  for  the  upstream 
reoerving  water  taken  during  the  period 
of  the  flow  exceedence;  and, 

ii.  those  samples  show  that  the 
permittee's  discharge  did  not  cause  the 
standard  of  5  NTU  above  background  to 
be  exceeded  at  the  edge  of  the  mixing 
zone. 

The  permittee  must  report  all 
exceedenoes  of  the  flow  limit,  together 
with  any  turbidity  and  flow/seepage 


data  which  the  permittee  Intends  to  use 
to  avoid  being  considered  in  violation  of 
the  flow  limit,  pursuant  to  the  reporting 
requirements  in  Part  IV.G. 

e.  Permittees  may  reqiiest  a  modified 
arsenic  limit  reflecting  the  arsenic 
concentrations  naturally  present  in  the 
receiving  waters  as  determined  by 
AOEC.  Q'A  will  approve  a  modified 
arsenic  limit  proposed  by  ADEC  under 
this  General  Permit  provided: 

i.  the  modified  limit  is  consistent  with 
the  Clean  Water  Act,  EPA's  regulations, 
and  state  water  quality  standards 
regulations; 

ii.  The  arsenic  concentration  nafturally 
presoit  in  the  receiving  waters  is 
determined  upstreun  from  any  himum- 
caused  influence  on,  discharge  to,  or 
addition  of  matwial  to.  the  waterbody; 
and 


iii.  the  public  was  provided 
reasonable  notice  of,  and  an  (^poitunity 
to  comment  on,  the  modified  arsenic 
limit,  including  all  data  and  other 
informati<m  used  to  calculate  the  limit, 
prior  to  its  approval  by  AIKC 

Pending  decision  on  the  modified 
arsenic  limit,  the  limit  in  part  II.A.l.b. 
applies. 

2.  EfOuent  discharges  are  prohibited 
during  periods  when  new  water  is 
allowed  to  enter  the  plant  site. 
Additionally,  there  shall  be  no 
discharge  as  a  result  of  the  intake  of  new 
water. 

B.  Monitoring  BBqairemenU 

1.  During  the  period  beginning  on  the 
efEsctive  d^  of  this  permit  and  lasting 
until  the  expiration  date,  the  following 
mcMiitoring  shall  be  conducted: 
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*  See  Part  H  B.3.  &  4.  tor  detals. 

>Analned  by  EPA  Mettwd  206.2  wNh  a  detection  Nmit  o(  1.0  |iq/L 

3SeeP«tll.  B.6.tor(" 


2.  Inspection  Program 

The  Permittee  shall  institute  a 
comprehensive  inspection  program  to 
facihtate  proper  operation  and 
maintenance  of  tlw  recycle  system  and 
the  wastewater  treatment  system.  The 
Permittee  shall  conduct  a  visual 
inspection  of  the  site  once  per  day, 
M^iile  on  site,  during  the  mining  season. 
The  Permittee  shall  maintain  records  of 
all  information  resulting  from  any 
inspections  in  accordance  with  part 
rV.F.  of  this  permit.  These  records  shall 
include  an  evaluation  of  the  condition 
of  all  water  control  devices  such  as 
diversion  structures  and  b«ms  and  all 
soUds  retention  structiires  including, 
but  not  limited  to,  berms,  dikes,  pond 
structures,  and  dams.  The  recorc^  shall 
also  include  an  assessment  of  the 
presence  of  sediment  buildup  within 
the  settling  ponds.  The  Permittee  shall 
examine  an  ponds  for  the  occurrence  of 
short  circuiting. 

3.  Turbidity  Monitoring 

Permittees  shall  monitor  visually  for 
turbidity  at  the  edge  of  the  mining  zone, 
or  at  the  point  of  discharge  if  no mixing 
zone  is  approved  by  the  State,  once  for 
each  day  during  which  a  discharge 
occurs.  The  Pennittee  shall  maintain 
records  of  all  information  rasulting  from 


this  observation  in  accordance  with  part 
IV.F.  of  this  permit 

Permittees  that  have  obtained  a  site- 
specific  turbidity  limit  under  Permit 
Part  ILA.1.C.  shall  take  at  least  one 
ttirbidity  sample  per  discharge  for  the 
first  two  discharges  of  the  season  and 
one  sample  for  each  calendar  month  in 
which  there  is  a  discharge  thereafter. 

Those  Permittees  that  do  not  obtain  a 
site-specific  turlridity  limit  shall  take  at 
least  one  turbidity  sample  set  (i.e.  the 
discharge  and  background  samples 
referenced  in  Part  IV.A.)  per  discharge 
for  the  first  two  discharges  of  the  season 
and  one  sample  set  for  each  calendar 
month  in  which  there  is  a  discharge 
thereafter. 

A  Pennittee  who  has  had  less  than 
two  days  of  discharge  over  the  course  of 
the  jpining  season  must  sulnnit  one 
sample  or  sample  set  for  each  day  of 
discharge. 

All  samples  must  be  taken  and  stored 
in  the  manner  set  forth  in  Attachment 
1. 

Discharge  and  background  samples 
shall  be  taken  within  a  reasonable  time 
frame.  The  sample  results  shall  be 
reported  on  the  annual  Discharge 
Monitoring  report  (DMR).  Monitoring 
shall  be  conducted  in  accwdance  with 


accepted  analytical  proced\ires.  See 
attadunent  1  for  sampling  protocoL 

4.  Arsenic  Monitoring 

Arsenic  samples  shall  be 
representative  of  the  discharge  and  shall 
be  taken  at  a  point  prior  to  entering  the 
receiving  stream.  Monitoring  shall  be 
conducted  in  accordance  with  accepted 
analytical  procedures.  The  Pennittee 
shall  report  the  sample  results  on  the 
DMR.  (See  attachment  2  for  sampling 
protocol.)  Because  the  water  quality- 
based  efQuent  limit  for  arsenic  (0.18  |ig/ 
1)  is  below  the  MDL  (1.0  ^g/1)  using  EPA 
Method  206.2,  EPA  has  derived  an  - 
interim  minimum  level  of  3  ^g/l  (3.18  x 
1.0  Mg/1  =  3.18  rounded  to  3)  as  the 
quantifiable  level.  For  purposes  of 
reporting  analytical  results  for  arsenic  in 
the  DMR,  results  below  the  MDL  will  be 
reported  as  "less  than  1.0  pg/l".  Actual 
analytical  results  shall  be  reported  on 
the  DMR  when  the  results  are  greater 
than  the  YADL.  The  permittee  must  also 
specify  in  the  comment  coliunn  of  the 
DMR  that  Method  206.2  was  used  for 
analysis. 

The  Permittee  shaU  take  at  least  one 
arsenic  sample  per  discharge  for  the  first 
three  discharges  of  the  season  and  one 
sample  for  each  calendar  month  in 
which  there  is  a  discharge  thereafter. 
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A  Permittee  who  has  had  less  than 
three  days  of  discharge  over  the  course 
of  the  mining  season,  must  submit  one 
sample  for  each  day  of  discharge. 

AU  samples  must  be  taken  and  stored 
in  the  manner  set  forth  in  Attachment 
2. 

5.  Settleable  SoUds  Monitoring 

-    Settleable  solids  samples  shall  be 
representative  of  the  discharge  and  shall 
be  taken  at  a  point  prior  to  entering  the 
receiving  stream.  Monitoring  shall  be 
conducted  in  accordance  with  accepted 
analytical  procedures  (Standard 
Methods,  17th  Edition,  1989).  The 
Permittee  shall  report  the  daily  sample 
results  on  the  annual  DMR.  See 
attachment  3  for  sampling  and  analysis 
protocol 

6.  Flow  Monitoring  ^'"'• 

Permittees  shall  meaiuuH  the  volume 
of  intake  water  used  as  make-up  water. 
The  intake  flow  for  each  day  that  water 
is  taken  in  shall  be  reported  on  the 
annual  I^ifR. 

Effluent  flow  shall  be  measured  at  the 
discharge  prior  to  entering  the  receiving 
water.  Effluent  flow  shall  be  measured 
at  least  once  per  day  each  day  discharge 
occurs.  The  operator  must  also  make  a 
good  feith  effort  to  estimate  seepage 
discharging  to  waters  of  the  United 
States  each  day  that  seepage  ocoirs. 
Effluent  flow  and  seepage  flow  shall  be 
reported  in  gallons  per  minute  (gpm). 
The  flow  measurements  and  seepage 
estimates,  the  nimiber  of  discharge 
events,  and  the  duration  of  each 
discharge  event  shall  be  reported  in  the 
annual  DMR  for  each  day  of  the  mining 
season. 

m.  Management  Practices 

A.  Hie  flow  of  sur&ce  waters  (i.e., 
creek,  river,  or  stream)  into  the  plant 
site  shall  be  interrupted  and  these 
waters  diverted  arotmd  and  away  to 
prevwat  incursion  into  the  plant  site. 

B.  Berms,  including  any  pond  walls, 
dikes,  low  dams,  and  similar  water 
retention  structures  shall  be  constructed 
in  a  manner  such  that  they  are 
reasonably  expected  to  reject  the 
passage  of  water. 

C.  Measiires  shall  be  taken  to  assure 
that  pollutant  materials  removed  from 
the  process  water  and  wastewater 
streams  vtdll  be  retained  in  storage  areas 
and  not  discharged  or  released  to  the 
waters  of  the  United  States. 

D.  The  amount  of  new  water  allowed 
to  enter  the  plant  site  for  use  in  material 
processing  shall  be  limited  to  the 
tninitniiin  amount  required  as  makeup 
water. 

E.  All  water  control  devices  such  as 
diversion  structures  and  berms  and  all 


solids  retention  structures  such  as 
berms,  dikes,  pond  structures,  and  dams 
shall  be  reasonably  maintained  to 
continue  their  effectiveness  and  to 
protect  from  failure. 

F.  The  operator  shall  take  whatever 
reasonable  steps  are  appropriate  to 
assure  that,  after  the  mhiing  season,  all 
xmreclaimed  mine  areas,  including 
ponds,  are  in  a  condition  which  will  not 
cause  degradation  to  the  receiving 
waters  over  those  resulting  from  natural 
causes. 

G.  During  each  mining  season,  a 
pomittee  may  not  discharge  into  the 
receiving  stream  within  three  hundred 
feet  of  any  other  upstream  or 
downstream  placer  mining  operation 
which  is  disrtiarging  or  from  which  it  is 
apparent  that  a  cUscharge  has  occurred. 
Nor  may  a  permittee  discharge  at  a  point 
within  three  hundred  feet  of  the 
downstream  edge  of  a  mixing  zone 
granted  for  any  other  upstream  placer 
mining  operation. 

H.  Other  Requirements 

The  opwalor  shall  maintAJn  fiiel 
handling  and  storage  facilities  in  a 
manner  which  will  prevent  the 
discharge  of  fuel  oil  into  the  receiving 
waters  or  on  the  adjoining  shoreline.  A 
Spill  Prevention  Control  and 
Countermeasure  Plan  (SPCC  Plan)  shall 
be  prepared  and  updated  as  necessary  in 
accordance  with  provisions  of  40  CFR 
Part  112  for  facilities  storing  660  gallons 
in  a  single  container  above  groimd,  1320 
gallons  in  the  aggregate  above  ground, 
or  42,000  gallons  below  sroimd. 

The  Permittee  shall  indicate  on  the 
DMR  if  an  SPCC  Plan  is  necessary  and 
in  place  at  the  site  and  if  changes  were 
made  to  the  Plan  over  the  previous  year. 

/.  Storm  Exemption 

The  Permittee  may  qualify  for  a  stcvm 
exemptian  from  the  technology-based 
effluent  limitation  for  flow  in  Permit 
Part  n.A.l.a.  of  this  NPDES  genovl 
permit  if  the  following  conditions  are 
met: 

1.  The  treatment  system  is  designed, 
constructed  and  maintained  to  contain 
the  maximum  volimie  of  untreated 
process  wastewater  which  would  be 
discharged,  stored,  contained  and  used 
or  recycled  by  the  benefidation  process 
into  the  treatment  system  during  a  4- 
hour  operating  period  without  an 
increase  in  volume  from  precipitation  or 
infiltration,  plus  the  maximum  volume 
of  water  runoff  (drainage  waters) 
resulting  from  a  5-year,  6-hour 
precipitation  event.  In  computing  the 
maximum  voliune  of  water  whic£ 
would  result  from  a  5-year,  6-hour 
precipitation  event,  the  operator  must 
include  the  volume  which  should  result 


bom  the  plant  site  contributing  runoff  to 
the  individual  treatment  bdlity. 

2.  The  operator  takes  all  reasonable 
steps  to  maintain  treatment  of  the 
wastewater  and  minimize  the  amount  of 
overflow. 

3.  The  source  is  in  compliance  with 
the  Management  Practices  in  Permit 
Parts  in.A.  through  G. 

4.  The  operator  complies  with  the 
notification  requirements  of  Permit 
Parts  IV.G.  and  IV.H. 

IV.  Monitoring  and  Kqiorting 
Requirements 

A.  R^resentative  Sampling 

All  samples  for  monitoring  purposes 
shall  be  representative  of  the  monitored 
activity,  40  CFR  122.41(j).  To  detennine 
compliance  with  permit  effluent 
limitations,  "grab"  samples  shall  be 
taken  as  established  under  Permit  Part 
n.B.  Specifically,  effluent  samples  for 
setUeable  soUds,  turbidity,  and  arsenic 
shall  be  collected  from  the  settling  pond 
ouUet  or  other  treatment  systems'  outlet 
prior -to  discharge  to  the  receiving 
stream.  Additionally,  turbidity 
backgroiind  samples  shall  be  taken  at  a 
point  that  is  representative  of  the 
receiving  stream  just  above  the 
permittee's  cuning  operation.  Those 
who  receive  a  site-specific  turbidity 
limit  are  not  required  to  take 
background  turbidity  samples.  Samples 
for  arsenic  and  turbidity  monitoring 
must  be  taken  during  sluicing  at  a  time 
when  the  operation  has  reached 
equilibrium.  For  example,  samples 
should  be  taken  when  sluice  paydirt 
loading  and  effluent  discharge  are 
constant 

B.  Reporting  of  Monitoring  Results 

Monitoring  results  shall  be 
summarized  each  month  and  reported 
on  EPA  Form  3320-1  (DMR,  OMB 
#2040-0004,  expiration  date  5/31/98).  ^ 
The  DMR  shall  be  submitted  to  the 
Environmental  Protection  Agency, 
Regi(Hi  10, 1200  Sixth  Avenue, 
Eniorcement  Section  WD-135,  Seattle, 
Washington  98101-3188,  no  later  than 
November  30  each  year.  If  there  is  no 
mining  activity  during  the  year  or  no 
wastewater  discharge  to  a  mceiving 
stream,  the  Permittee  shall  notify  EPA  of 
these  facts  no  later  than  November  30  of 
each  year. 

The  DMR  shall  also  be  sent  to  the 
ADEC  office  located  in  Fairbanks.  The 
address  can  be  foimd  in  permit  part 
LF.4. 

C  Monitwing  Procedures 

Monitoring  mtist  be  conducted 
according  to  test  procedures  approved 
tmder  40  CFR  Part  136,  unless  other  test 
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procedures  have  been  specified  in  this 
permit. 

D.  Additional  Monitoring  by  the. 
Permittee 

If  the  Permittee  monitors  any 
pollutant  more  frequently  than  required 
by  this  permit,  using  test  procedures 
approved  imder  40  CFR  136  or  as 
specified  in  this  permit,  the  results  of 
this  monitoring  shall  be  included  in  the 
calculation  and  reporting  of  the  data 
submitted  in  the  DMR.  Such  increased 
frequency  shall  also  be  indicated. 

E.  Records  Contents 

Records  of  monitoring  information 
shall  include: 

1.  The  date,  exact  place,  and  time  of 
sampling  or  measurements; 

2.  The  individual(s)  who  performed 
the  sampling  or  measurements; 

3.  The  date(s)  analyses  were 
performed; 

4.  The  individual(s)  who  performed 
the  analyses; 

5.  The  analytical  techniques  or 
methods  used;  and 

6.  The  results  of  such  analyses. 

F.  Retention  of  Records 

The  Permittee  shall  retain  records  of 
all  monitoring  information,  including 
all  calibration  and  maintenance  records 
and  all  original  strip  chart  recordings  for 
continuous  ihonitoring  instrumentation, 
copies  of  all  reports  required  by  this 
permit,  and  records  of  all  data  used  to 
complete  the  application  for  this  permit, 
for  a  period  of  at  least  three  years  from 
the  date  of  the  sample,  measurement, 
report  or  application.  This  period  may 
be  extended  by  request  of  the  Director 
or  ADBC  at  any  time.  Data  collected  on- 
site,  copies  of  DMRs,  and  a  copy  of  this 
NPDES  permit  must  be  maintaii^ed  on- 
site  during  the  duration  of  aOivity  at  the 
permitted  location. 

G.  Notice  of  Noncompliance  Reporting 

1.  Any  noncompliance  which  may 
endanger  health  or  the  environment 
shall  be  reported  as  soon  as  the 
Permittee  becomes  aware  of  the 
circumstance.  A  written  submission 
shall  also  be  provided  in  the  shortest 
reasonable  period  of  time  after  the 
Permittee  becomes  aware  of  the 
occurrence. 

2.  The  following  occurrences  of 
noncompliance  shall  also  be  reported  in 
writing  in  the  shortest  reasonable  period 
of  time  after  the  Permittee  becomes 
aware  of  the  circumstances: 

a.  Any  unanticipated  bypass  which 
exceeds  any  effluent  limitation  in  the 
-Tpermit  <See  Permit  Part  V.G..  Bypass  of 
Treatment  Facilities.);  or 


b.  Any  upset  which  exceeds  any 
effluent  limitation  in  the  permit  (See 
Permit  Part  V.H.,  Upset  Conditions.). 

c.  Any  violation  of  a  maximimi  daily 
discharge  limitation  fra-  any  of  the 
pollutants  listed  by  the  Director  in  the 
Pmnit  to  be  reported  within  24  hours. 

3.  The  %vritten  submission  shall 
contain: 

a.  A  description  of  the  nonccunpliance 
and  its  cause; 

b.  The  period  of  noncompliance, 
including  exact  dates  and  times; 

c  The  estimated  time  noncompliance 
is  expected  to  continue  if  it  has  not  been 
corrected;  and 

d.  Steps  taken  cv  planned  to  reduce, 
eliminate,  and  prevent  reoccurrence  of 
the  ncmcompliance. 

4.  The  Director  may  waive  the  written 
report  on  a  case  by-case  basis  if  an  oral 
report  has  been  received  within  24 
hours  by  the  Enforcement  Section  in 
Seattle,  Washington,  by  phone,  (206) 
553-1213. 

5.  Reports  shall  be  submitted  to  the 
addresses  in  Permit  Part  IV.B., 
Reporting  of  Monitoring  Results.    *  " ' . 

H.  Other  Noncompliance  Repenting 

Instances  of  noncompliance  not 
required  to  be  reported  in  Permit  Part 
rV.G.  above  shall  be  reported  at  the  time 
that  monitoring  reports  for  Permit  Part 
IV.B.  are  submitted.  The  reports  shall 
contain  the  information  listed  in  Permit 
PartIV.G.3. 

V.  Compliaiice  RespoosibUities 

A.  Duty  To  Comply  - 

The  Permittee  must  comply  with  all 
conditions  of  this  permit  Any  permit 
noncompliance  constitutes  a  violation 
of  the  Act  and  is  grounds  for 
enforcement  action;  for  permit 
termination,  revocation  and  reissuance, 
or  modification;  or  for  denial  ofrfi  permit 
renewal  application.  The  Permittee  shall 
give  advance  notice  to  the  Director  and 
AI^C  of  any  planned  changes  in  the 
permitted  facility  or  activity  which  may 
result  in  noncompliance  with  permit 
requironents. 

B.  Penalties  for  Violations  of  Permit 
Conditions 

t.  Administrative  Penalty.  The  Act 
provides  that  any  person  who  violates  a 
permit  condition  implementing  Sections 
301,  302,  306,  307,  308,  318,  or  405  of 
the  Act  shall  be  subject  to  an 
administrative  penalty,  not  to  exceed 
SlO.OOO  per  day  for  each  violation. 

2.  Civil  Penalty.  The  Act  provides  that 
any  person  who  violates  a  permit 
condition  implementing  Sections  301, 
302, 306,  307,  308,  318,  or  405  of  the 
Act  shall  be  subject  to  4  dvil  penalty. 


not  to  exceed  $25,000  per  day  for  each 
violation. 

3.  Criminal  Penalties: 

a.  Negligent  Violations.  The  Act 
provides  that  any  person  who 
negligently  violates  a  permit  condition 
implementing  Sections  301,  302,  306, 
307,  308,  318,  or  405  of  the  Act  shall  be 
punished  by  a  fine  of  not  less  than 
$2,500  nor  more  than  $25,000  per  day 
of  violation,  or  by  imprisonment  for  not 
more  than  1  year,  or  by  both. 

b.  Knowing  Violations..  The  Act 
provides  that  any  person  who 
knowingly  violates  a  permit  conditicm 
implementing  Sections  301,  302,  306, 
307,  308,  318.  or  405  of  the  Act  shall  be 
pimished  by  a  fine  of  not  less  than 
$5,000  nor  more  than  $50,000  per  day 
of  violation,  or  by  imprisonment  for  not 
more  than  3  years,  or  by  both. 

c  Knowing  Endangerment.  The  Act 

Erovides  that  any  person  who 
noMdngly  violates  a  permit  condition 
implementing  Sections  301,  302,  306, 
307,  308,  318,  or  405  of  the  Act,  and 
who  knows  at  that  time  that  he  thereby 
places  another  person  in  imminent 
danger  of  death  or  serious  bodily  injury, 
shall,  upon  conviction,  be  subject  to  a 
fine  of  not  more  than  $250,000  or 
imprisomnent  of  not  more  than  15 
years,  or  both.  A  person  which  is  an 
organization  shall,  upon  conviction  of 
violating  this  subparagraph,  be  subject 
to  a  fine  of  not  more  than  $1 ,000.000. 

d.  False  Statements.  The  Act  provides 
that  any  person  who  knowingly  makes 
any  false  material  statement, 
representation,  or  certification  in  any 
appUcation,  record,  report,  plan,  or 
other  doctmient  filed  or  required  to  be 
maintained  under  this  Act  or  who 
knowingly  falsifies,  tampers  with,  or 
rendera  inacctirate  any  monitoring 
device  or  method  required  to  be 
maintained  under  this  Act,  shall  upon 
conviction,  be  pimished  by  a  fine  of  not 
more  that  $10,000,  or  by  imprisonment 
for  not  more  than  2  years,  or  by  both. 

Except  as  provided  in  permit 
conditions  in  Permit  Part  V.G.,  Bypass 
of  Treatment  FadUties  and  Permit  Part 
V.H.,  Upset  Conditions,  nothing  in  this 
permit  shall  be  construed  to  relieve  the 
Permittee  of  the  dvil  or  criminal 
penalties  for  noncompliance. 

C  Need  To  Hah  or  Reduce  Activity  Not 
a  Defense 

It  shall  not  be  a  defense  for  a 
Permittee  in  an  enforcement  action  that 
it  would  have  been  necessary  to  halt  ch- 
reduce  the  permitted  activity  in  order  to 
maintain  compliance  with  the 
conditions  of  this  permit. 
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D.  Duty  To  Mitigate      -  r ,  '^  '  ^ .  J^  |, 

The  Permittee  shall  take  all 
reasonable  steps  to  minimize  or  prevent 
any  discharge  in  violation  of  this  pennit 
which  has  a  reasonable  likelihood  of 
adversely  affecting  human  health  or  the 
environment 

£.  Proper  Operation  and  Maintenance 

The  Permittee  shall  at  all  times 
properly  operate  and  maintain  all  - 
facilities  and  systems  of  treatment  and 
control  (and  related  appurtenances) 
i^iich  are  installed  or  used  by  the 
Permittee  to  achieve  compliance  with 
the  conditions  of  this  permit.  Proper 
operation  and  maintenance  also 
includes  adequate  laboratory  controls 
and  appropriate  quality  assurance 
procedures.  This  provision  requires  the 
operation  of  back-up  or  auxiliary 
fiikcilities  or  similar  systems  which  are 
installed  by  a  Permittee  only  when  the 
operation  is  necessary  to  achieve 
compliance  with  the  conditions  of  the 
pennit. 

F.  Removed  Substances 

SoUds,  sludges,  or  other  pollutants 
removed  in  the  course  of  treatment  or 
control  of  wastewater's  shall  be 
disposed  of  in  a  manner  so  as  to  prevent 
any  pollutant  from  such  materials  from 
entering  watera  of  the  United  States. 

G.  Bypass  of  Treatment  Facilities 

1.  Bypass  not  exceeding  limitations. 
The  Permittee  may  allow  any  bypass  to 
occur  which  does  not  cause  effluent 
limitations  to  be  exceeded,  but  only  if 
it  also  is  for  essential  maintenance  to 
assure  efficient  operation.  These 
bypasses  are  not  subject  to  the 
provisions  of  paragraphs  2  and  3  of  this 
section. 

2.  Notice: 

a.  Anticipated  bypass.  If  the  Permittee 
knows  in  advance  of  the  need  for  a 
bypass,  it  shall  submit  prior  notice,  if 
possible  at  least  10  days  before  the  date 
of  the  bypass. 

b.  Ummtidpated  bypass.  The 
Permittee  shall  submit  notice  of  an 
unanticipated  bypass  as  required  under 
Pennit  Part  IV.G.,  Notice  of 
Noncompliance  Reporting. 

3.  Prohibition  of  bypass. 

a.  Bypass  is  prohibited  and  the 
Director  or  ADEC  may  take  enforcement 
action  against  a  Permittee  for  a  bypass, 
unless: 

i.  The  bypass  was  unavoidable  to 
prevent  loss  of  life,  personal  injury,  or 
severe  property  damage; 

ii.  There  were  no  feasible  alternatives 
to  the  bypass,  such  as  the  use  of 
auxiliary  treatment  facilities,  retention 
of  imtreated  wastes,  or  maintenance 
during  normal  periods  of  equipment 


downtime.  This  condititm  is  not 
satisfied  if  adequate  back-up  equipment 
should  have  been  installed  in  the 
exercise  of  reasonable  engineering 
judgment  to  prevent  a  bypass  which 
occurred  dining  normal  periods  of 
equipment  downtime  or  preventive 
maintenance;  and 

iii.  The  Pennittee  submitted  notices  as 
required  imder  paragraph  2  of  tiiis 
section. 

b.  The  Director  and  ADEC  may 
approve  an  anticipated  bypass,  after 
considering  its  adverse  effects,  if  the 
Director  and  ADEC  determine  that  it 
will  meet  the  three  conditions  listed 
above  in  paragraph  3. a.  of  this  section. 

H.  Upset  Conditions 

1.  Effect  of  an  upset.  An  upset 
constitutes  an  affirmative  defense  to  an 
action  brought  for  noncompliance  with 
such  technology  based  pennit  effluoit 
limitations  if  the  requirements  of 
paragraph  2  of  this  section  are  met  An 
admiidstrative  review  of  a  claim  that 
noncompliance  was  caused  by  an  upset 
does  not  represent  final  administrative 
action  for  any  specific  event.  A 
detenninati(m  is  not  final  until  formal 
administrative  action  is  taken  for  the 
specific  violation(s). 

2.  Conditions  necessuy  for  a 
demonstration  of  upset  A  Pennittee 
who  wishes  to  establish  the  affirmative 
defense  of  upset  shall  demonstrate, 
through  properly  si^ed, 
contemporaneous  opiating  logs,  or 
other  relevant  evidence  that: 

a.  An  upset  occurred  and  that  the 
Permittee  can  identify  the  cause(s)  of 
the  upset; 

b.  The  permitted  facility  was  at  the 
time  being  properly  operated; 

c.  The  Permittee  submitted  notice  of 
the  upset  as  required  under  Permit  Part 
IV.G.,  Notice  of  Noncompliance 
Reporting;  and 

d.  The  Permittee  complied  with  any 
remedial  measures  required  under 
Pwmit  Part  V.D.,  Duty  to  Mitigate. 

3.  Burdm  of  proof.  In  any 
enforcement  proceeding,  the  Permittee 
seeking  to  establish  the  occurrence  of  an 
upset  has  the  burden  of  proof. 

L  Toxic  Pollutants 

The  Permittee  shall  comply  with 
effluent  standards  or  prohibitions 
established  under  Section  307(a)  of  the 
Act  for  toxic  pollutants  within  the  time 
provided  in  the  regulations  that 
establish  those  standards  or 
prohibitions,  even  if  the  permit  has  not 
yet  been  modified  to  incorporate  the 
requirement 


VI.  General  Requirements 

A.  Changes  in  Discharge  of  Toxic 
Substances 

Notification  riiall  be  provided  to  the 
Director  and  ADEC  as  soon  as  the 
Permittee  knows  of.  or  has  reeson  to 
believe: 

1.  That  any  activity  has  occiured  or 
will  occur  which  would  result  in  the 
discharge,  on  a  routine  or  frequent  basis, 
of  any  toxic  pollutant  which  is  not 
limited  in  the  permit,  if  that  discharge 
will  exceed  the  highest  of  the  following 
"notification  levels": 

a.  One  hundred  micrograms  per  liter 
(100  ng/1); 

b.  Two  himdred  micrograms  per  lit» 
(200  Mg/1)  for  acrolein  and  acrylonitrile; 
five  hundred  micrograms  per  liter  (500 
)ig/l)  for  2,4-dinitrophenol  and  for  2- 
methyl-4,6-dinitrophenol;  and  one 
milligram  per  liter  (1  mg/1)  for 
antimony; 

c.  Five  (5)  times  the  maximum 
concentration  value  reported  for  that 
pollutant  in  the  permit  application  in 
accordance  with  40  CFR  122.21(g)(7);  or 

d.  The  level  established  by  the 
Director  in  accordance  with  40  CFR 
122.44(f). 

2.  That  any  activity  has  occurred  or 
will  occur  which  would  result  in  any 
discharge,  on  a  non-routine  or 
infrequent  basis,  of  a  toxic  pollutant 
which  is  not  limited  in  the  permit,  if 
that  discharge  will  exceed  me  highest  of 
the  following  "notification  levels": 

a.  Five  hundred  micrograms  per  liter 
(500  ng/1); 

b.  One  milligram  per  liter  (1  mg/l)  for 
antimony; 

c.  Ten  (10)  times  the  maximum 
concentration  value  reported  for  that 
pollutant  in  the  permit  application  in 
accordance  with  40  CFR  122.21(g)(7);  or 

d.  The  level  establi^ed  by  the 
Director  in  accordance  with  40  CFR 
122.44(f). 

B.  Planned  Changes 

The  Pertnittee  shall  give  notice  to  the 
Director  and  ADEC  as  so<hi  as  possible 
of  any  planned  physical  alterations  or 
additions  to  the  permitted  fedlity. 
Notice  is  required  only  when: 

1.  The  alteration  or  addition  to  a 
permitted  facility  may  meet  one  of  the 
ctiteris  for  determining  whether  t 
fedlity  is  a  new  source  as  determined  in 
40  CFR  122.29(b);  or 

2.  The  alteration  or  addition  could 
significantly  change  the  nature  or 
increase  the  quantity  of  pollutants 
discharged,  lliis  notificaticm  applies  to 
pollutants  which  are  subject  neither  to 
effluent  limitations  in  the  pennit,  nor  to 
notification  requirements  under  Permit 
Part  VI.A.1. 
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3.  The  alteration  or  addition  will 
significantly  change  the  location,  nature 
or  volume  of  discharge  or  the  quantity 
of  pollutants,  subject  to  the  efQuent 
limitations,  discharged. 

C  Anticipated  Noncompliance 

The  Permittee  shall  also  give  advance 
notice  to  the  Director  and  AD£C  of  any 
planned  changes  in  the  permitted 
facility  or  activity  which  may  result  in 
noncompliance  with  permit 
requirements. 

D.  Permit  Actions 

This  permit  may  be  modified,  revoked 
and  reissued,  or  terminated  for  cause. 
The  filing  of  a  request  by  the  Permittee 
for  a  permit  modification,  revocation 
and  reissuance,  or  termination,  or  a 
notification  of  planned  changes  or 
anticipated  noncompliance,  does  not 
stay  any  permit  condition. 

E.  Duty  To  Reapply 

If  the  Permittee  wishes  to  continue  an 
activity  regulated  by  this  permit  after 
the  expiration  date  of  this  permit,  the 
Permittee  must  apply  for  and  obtain  a 
new  permit.  The  NOI  should  be 
submitted  at  least  90  days  before  the 
expiration  date  of  this  permit 

F.  Duty  To  Provide  Information 

The  Permittee  shall  furnish  to  the 
Director  and  ADEC,  within  a  reasonable 
time,  any  information  which  the 
Director  or  ADEC  may  request  to 
determine  whether  cause  exists  for 
modifying,  revoking  apd  reissuing,  or 
terminating  this  permit,  or  to  determine 
compliance  with  this  permit.  Hie 
Permittee  shall  also  fiunish  to  the 
Director  or  ADEC,  upon  request,  copies 
of  records  required  to  be  kept  by  this 
pennit 

G.  Other  Information 

When  the  Permittee  becomes  aware 
that  it  failed  to  submit  any  relevant  facts 
in  a  permit  application,  or  submitted 
incorrect  information  in  a  permit 
application  or  any  report  to  the  Director 
or  ADEC,  it  shall  promptly  submit  such 
ietcts  or  information. 

H.  Signatory  Requirements 

AU  applications,  reports  or 
information  submitted  to  the  Director 
and  ADEC  shall  be  signed  and  certified. 

1.  All  permit  applicaticMis  shall  be 
signed  as  follows: 

a.  For  a  corporation:  by  a  responsible 
corporate  officer. 

b.  For  a  partnership  at  sole 
proprietorship:  by  a  general  partner  or 
the  proprietor,  respectively. 

c  For  a  mimicipality,  state,  federal,  or 
other  public  agency:  by  either  a   . 


principal  executive  officer  or  ranking 
elected  official. 

2.  All  rejKjrts  required  by  the  permit 
and  other  information  requested  by  the 
Director  or  ADEC  shall  be  signed  fay  a 
person  described  above  or  by  a  duly 
authorized  representative  of  that  person. 
A  person  is  a  duly  authorized 
representative  only  if: 

a.  The  authorization  is  made  in 
writing  by  a  person  described  above  and 
submitted  to  the  Director  and  ADEC, 
and 

b.  The  authorization  specified  either 
an  individiial  or  a  position  having 
responsibility  for  the  overall  operation 
of  the  regulated  facility  or  activity,  such 
as  the  position  of  plant  manager, 
operator  of  a  well  or  a  well  field, 
superintendent.  positi<m  of  equivalent 
responsibility,  or  an  individual  or 
position  having  overall  responsibility 
for  environmental  matters  for  the 
company.  (A  duly  authorized 
represoitative  may  thus  be  either  a 
named  individual  or  any  individual 
occupying  a  named  position.) 

3.  Cnanges  to  authorization.  If  an 
authorization  under  paragraph  IV.H.2.  is 
no  longer  accurate  because  a  different 
individual  or  position  has  responsibility 
for  the  overall  operation  of  the  facility, 

a  new  authorization  satisfying  the 
requirements  of  paragraph  VI.H.2.  must 
be  submitted  to  ^e  Direclbr  and  ADEC 
prior  to  or  together  with  any  reports, 
information,  or  applications  to  be  signed 
by  an  authorized  representative. 

4.  Certification.  Any  person  signing  a 
document  under  this  section  shall  make 
the  following  certification: 

"I  certify  imder  penalty  of  law  that 
this  document  and  all  attachments  were 
prepared  under  my  direction  or 
supervision  in  accordance  with  a  system 
designed  to  assure  that  qualified 
persoimel  properly  gather  and  evaluate 
the  information  submitted.  Based  on  my 
inquiry  of  the  person  or  persons  who 
manage  the  system,  or  those  persons 
directly  responsible  for  gathering  the 
information,  the  information  submitted 
is,  to  the  best  of  my  knowledge  and 
belief,  true,  accurate,  and  complete.  I  am 
aware  that  there  are  significant  penalties 
for  submitting  false  information, 
including  the  possibility  of  fine  and 
imprisonment  for  knowing  violations." 

L  Availability  of  Reports  >/,  -        > 

Except  for  data  determined  to  be 
confidential  under  40  CFR  Pari  2,  all 
reports  prepared  in  accordance  with  the 
terms  of  this  permit  shall  be  available 
for  public  inspection  at  the  offices  of  the 
Director  and  ADEC.  As  required  by  the 
Act,  permit  applications,  permits  and 
efQuent  data  shall  not  be  considered 
confidential. 


}.  Oil  and  Hazardous  Substance  Liability 

Nothing  in  this  permit  shall  be 
construed  to  preclude  the  institution  of 
any  legal  action  or  relieve  the  Permittee 
from  any  responsibilities,  liabilities,  or 
penalties  to  which  the  Permittee  is  or 
may  be  subject  imder  Section  311  of  the 
Act. 

K.  Property  Rights 

The  issuance  of  this  permit  does  not 
convey  any  property  rights  of  any  sort, 
or  any  exclusive  privileges,  nor  does  it 
authorize  any  injury  to  private  propwty 
or  any  invasion  of  personal  rights,  nor 
any  infringement  of  federal,  state  or 
local  laws  or  regulations. 

L.  Severability 

The  provisions  of  this  permit  are 
severable,  and  if  any  provision  of  this 
pennit,  or  the  application  of  any 
provision  of  this  permit  to  any 
circumstance,  is  held  invalid,  the 
application  of  such  provision  to  other 
circiunstances,  and  the  remainder  of 
this  permit,  shall  not  be  affected 
thereby. 

M.  State  Laws  , 

Nothing  in  this  pennit  shall  be 
construed  to  preclude  the  institution  of 
any  legal  action  or  relieve  the  Permittee 
from  any  responsibilities,  liabilities,  or 
penalties  established  pursuant  to  any 
applicable  state  law  or  regulation  under 
authority  preserved  by  Section  510  of 
the  Act. 

N.  Paperwork  Reduction  Act 

EPA  has  reviewed  the  requirements 
imposed  on  regulated  facilities  in  this 
final  general  permit  under  the 
Paperwork  Reduction  Act  of  1980, 44 
U.S.C.  3501  et  seq.  The  information    ^^. 
collection  requirements  of  this  permit"' 
have  already  been  approved  by  the 
Office  of  Management  and  Budget  in 
submission  made  for  the  NPDES  permit 
program  under  the  provisions  of  the 
CWA. 

O.  Inspection  and  Entry 

The  Permittee  shall  allow  the 
Director,  ADEC,  or  an  authorized 
representative  (including  an  authorized 
contractor  acting  as  a  representative  of 
the  Administrator),  upon  the 
presentation  of  credentials  and  other 
documents  as  may  be  required  by  law, 
to: 

1.  Enter  upon  the  Permittee's 
premises  where  a  regulated  facility  or 
activity  is  located  or  conducted,  or 
where  records  must  be  kept  under  the 
conditions  of  this  permit; 

2.  Have  access  to  and  copy,  at 
reasonable  times,  any  records  that  must 
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be  kept  under  the  conditions  of  this 
pennit; 

3.  Inspect  at  leasraiable  times  any 
&ciHties,  equipment  (including 
monitoring  and  control  equipment), 
practices,  or  operations  regulated  or 
required  under  this  pennit:  and 

4.  Sample  or  momtor  at  reasonable 
times,  for  the  purpose  of  assuring  permit 
compliance  or  as  otherwise  authorized 
by  the  Act,  any  substances  or 
parameters  at  any  location.  ,._ 

P.  Transfers 

lUs  permit  may  be  automatically 
transfened  to  a  new  permittee  if: 

1.  Hie  current  permittee  notifies  the 
Director  at  least  30  days  in  advance  of 
the  proposed  transfer  date; 

2.  The  notice  includes  a  written 
agreement  between  the  existing  and  new 
permittees  containing  a  specific  date  for 
transfer  of  permit  responsibility, 
coverage,  and  Ualulity  between  them; 
and 

3.  The  Director  does  not  notify  the 
existing  permittee  and  the  proposed 
new  permittee  of  his  or  her  intent  to 
modify,  or  revoke  and  reissue  the 
permit.  If  this  notice  is  not  received,  the 
transfer  is  effective  on  the  date  specified 
in  the  agreement  mentioned  in 
paragraph  2  above. 

Vllt  Ret^Mner  Qaoae 

If  EPA-approved  revisions  to  Alaska's 
water  quality  standards  are  made,  this 
permit  may  be  reopened  to  include 
limits  or  requirements  based  on  the 
revised  standards. 

Vm.  Definitioiu  '  -r  :■-  .•>  ' 

A.  "Bypass"  means  the  intentional 
diversion  of  waste  streams  around  any 
portion  of  a  treatment  facility. 

B.  "Drainage  Water"  means  incidental 
surface  waters  from  diverse  sources 
such  as  rainfall,  snow  melt  or 
permafrost  melt. 

C  "Expanding  FadUty"  means  any 
facility  increasing  in  size  such  as  to 
affiact  the  discharge  but  operating  within 
the  pennit  area  covered  by  its  general 
permit. 

D.  A  "Grab"  sample  is  a  single  sample 
or  measurement  taken  at  a  specific  time. 

E.  "Hydraulicking"  means  both  the 
hydrauUc  removal  of  overburden  and 
the  use  of  hydraulic  power  to  move  raw 
rock  to  the  point  of  processing  (i.e.  to 
the  gate  of  the  sluice  or  other  processing 
equipment)^ 

F.  "Infiltfflbon  Water"  means  that 
water  which  permeates  through  the 
earth  into  the  plant  site. 

G.  "Instantaneous  Maximum"  means 
the  maximiim  value  measured  at  any 
time. 

H.  "Mine  Drainage"  means  any  water, 
not  associated  with  active  sluice  water. 


:-•»>« 


that  is  drained,  pumped  or  siphoned 
from  a  mine. 

I.  "Mining  Season"  means  the  time 
between  the  start  of  mining  in  a 
calendar  year  and  when  mining  has 
ceased  for  that  same  calendar  year." 

J.  "Monitoring  Month"  means  the 
period  consisting  of  the  calendar  weeks 
which  begin  and  end  in  a  given  calendar 
month. 

K.  "New  Facility"  means  a  bdlity 
that  has  not  operated  in  the  area 
specified  in  the  NOI  prior  to  the 
submission  of  the  NOI. 

L.  "NTU"  (Nephelometric  Turbidity 
Unit)  is  an  expression  of  the  optical 
property  that  causes  light  to  be  scattered 
and  absorbed  rather  than  transmitted  in 
a  straight  line  through  the  water. 

M.  '^Make-up  Water"  means  that 
volume  of  water  needed  to  replace 
process  water  lost  due  to  evaporation 
and  seepage  in  order  to  maintain  the 
quantity  necessary  for  the  operation  of 
the  benefidation  process. 

N.  "New  Water    means  water  from 
any  discrete  source  such  as  a  river, 
creek,  lake  or  well  which  is  deliberately 
allowed  or  brought  into  the  plant  site. 

O.  'Tlant  Site^'  means  the  area 
occupied  by  the  mine,  necessary 
haulage  ways  from  the  mine  to  the 
benefidation  process,  the  benefidation 
area,  the  area  occupied  by  the 
wastewater  treatment  storage  fadUties 
and  the  storage  areas  for  waste  materials 
and  solids  removed  from  the 
wastewaters  during  treatment 

P.  "Receiving  Water"  means  watere 
such  as  lakes,  rivere,  streams,  creeks,  or 
any  other  surface  waters  which  receive 
wastewater  discharges. 

Q.  "Severe  property  damage"  means 
substantial  physical  damage  to  property, 
damage  to  the  treatment  fadhties  which 
causes  them  to  become  inoperable,  or 
substantial  and  permanent  loss  of 
natural  resources  which  can  reasonably 
be  expeded  to  occur  in  the  absence  of 
a  bypass.  Severe  property  damage  does 
not  mean  economic  loss  caused  by 
delays  in  production. 

R.  "Short  circuiting"  means 
ineffective  settling  ponds  due  to 
inadequate  or  insuffident  retention 
charaderistics,  excessive  sediment 
deposition,  embankment  infiltration/ 
percolation,  lack  of  maintenance,  etc. 

S.  "Silt  and  Clay"  are  soil  particles 
having  a  diameter  of  less  than  0.002  mm 
(2  microns). 

T.  "Turbidity  Modification"  means 
the  procedures  used  to  calculate  a 
higher  turbidity  limit  based  on  a  mass 
balance  equation  which  relates 
upstream  receiving  water  flow  and 
tiirbidity  to  effluent  flow  and  turbidity. 
The  basic  form  of  this  equation  is: 
QiCi+QjC2-Q3C3. 


Where  Ci*8ffluent  turbidity; 
Cjsnatural  background  tuioidity  (zero. 

unless  data  are  submitted  to  justify 

a  higher  value) 
Cssreceiving  water  downstream 

turbidity  after  mixing  where  the 

allowable  increase  is  5  NTU  above 

background  (i.e.  5  NTU); 
Q]seffluent  flow 
Q2=reoeiving  water  flow  i^tstream  ftxan 

the  disdharge  (i.e.,  TQlO) 
Q3=total  receiving  vmia  flow 

downstream  frtim  discharge  after 

complete  mixing  (Qi-fQj). 
U.  "Upset"  means  an  exceptional 
inddent  in  which  there  is  unintentional 
and  temporary  noncompliance  with 
technology-based  permit  effluent 
limitations  because  of  fadore  beyond 
the  reasonable  control  of  the  Permittee. 
An  upset  does  not  include 
noncompliance  to  the  extent  caused  by 
operaticmal  error,  improperly  designed 
treatment  fadUties,  inadequate 
treatment  facilities,  lack  of  preventive 
maintenance,  or  careless  or  improper 
operation. 

V.  "Wastewater"  means  all  water  used 
in  and  resulting  fitun  the  benefidation 
process  (induding  but  not  limited  to  the 
water  used  to  move  the  ore  tp  and 
through  the  benefidation  process,  the 
water  used  to  aid  in  classification,  and 
the  water  used  in  gravity  separation), 
mine  drainage,  and  infiltration  and 
drainage  watera  which  commingle  with 
mine  drainage  or  waters  resulting  from 
the  benefidation  process. 

Attacfammtl 

Turbidity  Sampling  Protocol 

1.  Grab  samples  shall  be  colleded. 

2.  Samples  shall  be  collected  in  a 
sterile  one  Uter  polypropylene  or  glass 
container. 

3.  Samples  must  be  cooled  to  4 
degrees  Celsius  (iced). 

4.  Samples  must  be  analyzed  within 
48  houra  of  sample  collection. 

AttadmeBt  2 

Arsertic  Sampling  Protocol 

1.  Grab  samples  shall  be  colleded. 

2.  Samples  shall  be  colleded  in  a 
straile  one  liter  polypropylene  or  glass 
container. 

3.  Samples  must  be  cooled  to  4 
degrees  Celsius  (iced). 

4.  Samples  must  be  addified 
promptiy  with  nitric  add  (HN03),  to  a 
pH  1ms  than  2.* 

5.  Samples  must  be  sept  to  a 
laboratory  for  analysis  within  60  days. 

6.  Samples  must  be  addified  for  at 
least  16  houra  prim  to  analysis. 


*  S""p>^  that  are  not  addifiMi  promptly  matt  be 
•ent  to  a  labotatory  trithin  48  faouft  of  aanqtle 
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Settleable  Solids  Sampling  Protcxol 

1.  (kab  samples  shall  be  collected. 

2.  ^iinptnn  shall  be  collected  in  a 
sterile  one  liter  polypropylene  or  glass 
container. 

3.  Samples  must  be  cooled  to  4 
degrees  Celsius  (iced),  if  analysis  la  not 
performed  immediately. 

4.  Samples  must  be  analyzed  within 
48  hours  of  sample  collection. 

Settleable  Solids  Analysis  Protocol 

1.  Fill  an  Imhoff  cone  to  the  liter  marie 
with  a  thoroughly  mixed  sample. 

2.  Settle  for  45  minutes,  thcni  gently 
stir  the  sides  of  the  cone  writh  a  rod  or 
by  gently  spinning  the  cone. 

3.  Settle  15  minutes  longer,  then 
record  the  volume  of  settleable  matter  in 
the  cone  as  milliliters  per  liter.  Do  not 
estimate  any  floating  materiaL  The 
lowest  measurable  level  on  the  Imhoff 
cone  is  0.1  ml/1.  Any  settleable  material 
below  the  0.1  ml/1  mark  shall  be 
recorded  as  trace. 

AnthorizatioD  to  Discharge  Under  the 
National  Pollutant  Discharge 
Elimination  System  for  Alaskan 
Medinm-Size  Suction  Dredge  Placer 
Minan 

(General  Permit  No.:  AKG-37-1000] 

In  compliance  with  the  provisions  of 
the  Qean  Water  Act  (CWA),  33  U.S.C. 
1251  et  seq.,  as  amended  by  the  Water 
Quahty  Act  of  1987,  Public  Law  100-4, 
the  "Act",  owners  and  operators  of 
facilities  engaged  in  the  processing  of 
placer  gold  by  suction  dredging  are 
authorized  to  discharge  to  waters  of  the 
Unite<d  States,  in  accordance  with 
effluent  Umitaticms,  monitoring 
requirements,  and  other  conditions  set 
forth  herein. 

A  COPY  OF  THIS  GENERAL  PERMIT 
MUST  BE  KEPT  AT  THE  SITE  WHERE 
DISCHARGES  OCCUR. 

The  original  version  of  this  permit 
became  effective  Jime  30. 1994.  This 
permit  as  modified  shall  become 
effective  April  7, 1997. 

This  permit  and  the  authorization  to 
discharge  shall  expire  on  June  30, 1999. 

Signed  tiiis  18th  day  of  November,  1996. 
Philip  G.  Millam, 

Director,  Office  of  Water,  Region  10.  U.S. 
Environmental  Protection  Agpacy. 
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I.  Corerage  Under  This  Permit 

A.  Coverage  and  Eligibility      ^ 

1.  Existing  Facilities  (those  suction 
dredge  facilities  having  individual 
National  Pollutant  Discharge  -k 
Eliminaticm  System  [NPDES]  permits  or 
coverage  uiKler  the  existing  Alaska 
placer  miner  general  permit):  Upon  the 
submittal  of  a  Notice  of  Intent  (NOI, 
OMB  «2040-0086,  expiration  date  8/31/ 
98)  to  gain  coverage  under  this  permit, 
existing  focilities  which  meet  the 
criteria  for  coverage  xuider  Part  I  of  this 
permit  will  be  granted  coverage 
according  to  Permit  Part  E.5.            ■/'':■ 

2.  Pending  Applications:  Upon 
submittal  of  an  NOI,  all  suction  dredge 
facilities  which  have  submitted 
applications  in  accordance  with  40  CFR 
122.21(a)  and  which  meet  the  ci^teria 
for  coverage  under  this  permit  will  be 
granted  coverage  accorcUng  to  Permit 
Part  I.E.5. 

3.  Expanding  Facilities:  Suction  .^    ^ 
dredge  faciUties  that  contemplate     •»""'' 
expanding  shall  submit  a  new  NOI  that 


describas  the  new  discharge.  The 
cuzreat  permit  will  be  terminated  and  a 
new  pomit,  reflecting  the  changes, 
issued  in  its  place  if  the  facility  meets 
all  the  necessary  requirements  of 
coverage. 

4.  Coastal  Zone  Fadlities:  Suction 
dredge  &cilities  located  in  the  coastal 
zone  as  determined  by  the  Alaska 
Coastal  Zone  Management  Act  shall 
submit,  with  their  Notice  of  Intent 
(NOI),  an  individual  consistency 
determination  from  Alaska  Division  of 
Governmental  Coordination  (ADGC) 
unless  AOGC  makes  an  overall 
determination  on  this  General  Permit 
after  its  issuance. 

B.  Authorized  Placer  Mining  Operations 

1.  This  permit  authorizes: 

a.  Placer  mining  by  suction  dredges 
Mrith  intake  nozzles  less  than  or  equal  to 
8  inches  and  greater  than  4  inches;  and 

b.  Placer  mining  by  suction  dredges 
with  intake  nozzles  equal  to  10  inches 
for  which  Notices  of  Intent  were 
received  by  August  13, 1996. 

2.  Hose  size  shall  not  be  greater  than 
2  incbes  larger  than  the'bozzle  size.  If 
a  constrictor  ring  is  used,  nozzle  size 
may  be  determined  based  on  the  size  of 
the  constrictor  ring,  provided  that  the 
ring  is  of  solid,  one-piece  construction 
wim  no  openings  other  than  the  intake 
and  openings  not  greater  than  one  inch 
between  the  constricting  ring  and 
nozzle,  and  that  the  ring  is  welded  or 
otherwise  permanently  attached  over 
the  end  of  the  intake  nozzle. 

C.  Prohibitions 

■     1 .  This  general  permit  does  not  apply 
to  facilities  for  which  Notices  of  Intent 
were  received  after  August  13,  1996, 
which  are  proposed  to  be  located  in 
National  Parks  System  Units  (i.e.,  Pariu ' 
and  Preserves),  National  Monimients, 
Sanctuaries,  Wildlife  Refuges, 
Conservation  Areas,  Wilderness  Areas, 
Critical  Habitat  Areas,  or  waters  within 
the  boundaries  of  areas  designated  as 
wild  imder  the  Wild  &  Scenic  Rivers 
Act. 

2.  This  permit  does  not  apply  to 
wetlands  designated  in  the  1995 
Anchorage  Wetlands  Management  Plan. 

D.  Additional  Requirements 

1.  Many  steams  and  stream  reaches 
in  Alaska  have  been  designated  as  part 
of  the  federal  wild  and  scenic  rivers 
system  or  as  Conservation  System  Units 
(CSUs)  by  the  federal  govenunent. 
Permittees  should  contact  the  district 
offices  of  the  federal  agencies  that 
administer  the  designated  area  for 
additional  restrictions  that  may  apply  to 
operating  within  the  area. 
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2.  Many  streams  in  Alaska  where 
plaow  mining  occurs  have  been 
designated  by  the  Alaska  Department  of 
Fish  and  Game  (ADF&G)  as  anadromous 
fish  streams.  Placet  mining  activities  in 
these  streams  require  an  ADF&G  Fish 
Habitat  Permit  which  may  include 
additional  restrictions.  The  "Atlas  to  the 
Catalog  of  Waters  Important  for  the 
Spawning,  Rearing,  or  Migration  of 
Anadromous  Fish"  lists  the  streams  in 
the  State  which  require  prior  ADF&G 
authorization.  In  addition,  placer 
mining  activities  in  resident  fish 
streams  reqiiire  an  ADF&G  Fish  H^tat 
Permit  if  the  proposed  activity  will 
block  or  impede  the  efficient  passage  of 
fish.  Permittees  operating  in 
anadromous  or  resident  fish  streams 
shoiild  contact  the  ADFAG  to  determine 
permitting  requirements  and  additional 
restrictions  that  may  apply. 

E.  Requiring  an  Individual  Permit 

1.  The  Regional  Administrator  may 
require  any  person  authorized  by  this 
permit  to  apply  for  and  obtain  an 
individual  NPDES  permit  when: 

a.  The  single  disuiarge  or  the 
cumulative  number  of  discharges  is/are 
a  significant  contributor  of  pollution: 

b.  The  discharger  is  not  in  compliance 
with  the  terms  and  conditions  of  the 
general  permit; 

c.  A  diange  has  occvured  in  the 
availability  of  demonstrated  technology 
or  practices  for  the  control  or  abatement 
of  pollutants  applicable  to  the  pmnt 
source; 

d.  Effluent  limitations  guidelines  are 
subsequently  promulgated  for  the  point 
sources  covered  by  the  general  permit; 

e.  A  Water  Qoauty  Management  plan 
containing  requirements  applicable  to 
such  point  sources  is  approved; 

f.  An  Individual  Control  Strategy  (ICS) 
is  required  under  Section  304(1)  of  the 
Act; 

g.  A  Total  Maximum  Daily  Load 
(TMDL)  and  corresponding  wasteload 
allocation  has  been  completed  for  a 
waterbedy  or  a  sesment  of  a  wataibody; 
.    h.  A  review  of  tne  bdlity  showathat 
it  is  subject  to  the  State  of  Alaska's  anth 
degradation  policy;  or 

i.  There  are  other  federal  or  State 
legislati<m,  rules  or  regulations 
pMtaining  to  a  site  directly  or  indirectly 
related  to  water  quality. 

2.  The  Regional  Administrator  may 
deny  coverage  under  this  permit  in  the 
following  circumstances: 

a.  A  land  management  agency  with 
jurisdiction  over  affected  portions  of  the 
receiving  water,  bed  or  a^scted  uplands 
submits  a  request  that  general  permit 
coverage  be  denied  to  EPA  within  thirty 
(30)  days  of  the  agency's  receipt  of  an 
NOI:  and. 


b.  The  land  management  agency's 
request  includes  proposed  additional  or 
revised  permit  terms  which  the 
requesting  agency  believes — based  upon 
evidence  attached  to  or  cited  in  the 
request — are  necessary  to  protect  the 
natural  values  of  the  afiiected  location; 
and. 

c.  The  land  management  agency's 
request  concerns  a  person  who  either. 

1.  Seeks  to  dischuge  into  U.S.  waters 
located  in  National  Recreation  Areas,  or 
in  State  Refuges,  Preserves,  Sanctuaries, 
Recreation  Areas,  Paries,  or  Critical 
Habitat  Areas;  or, 

ii.  Is  in  significant  noncompliance 
with  the  terms  and  conditions  of  the 
most  recent  applicable  NPDES  permit; 
or. 

iii.  Intends  to  discharge  into  waters 
designated  as  impaired  or  polluted 
under  the  Clean  Water  Act. 

Any  person  denied  coverage  under 
this  pari  must  apply  for  and  obtain 
coverage  under  either  (1)  an  individual 
permit,  or  (2)  another  applicable 
watershed-specific  general  permit.  Upon 
receipt  of  any  such  application,  EPA 
will  determine  whether  the  permit 
terms  requested  by  the  land 
management  agency  should  be  included 
in  the  applicable  permit 

3 .  The  Regional  Administrator  will 
notify  the  operator  in  writing  by 
certified  mail  that  a  permit  application 
is  required.' If  an  operator  fails  to 
submit,  in  a  timely  manner,  an 
individual  NPDES  permit  appHcation  as 
required,  then  any  applicability  of  this 
general  permit  to  the  individual  NPDES 
Pomittee  is  automatically  terminated  at 
the  end  of  the  day  specified  for 
appHcation  submittal. 

4.  Any  owner  or  operator  authorized 
by  this  permit  may  request  to  be 
excludml  from  the  coverage  of  this 
permit  by  applying  for  an  individual 
permit  The  owner  or  operator  shall 
submit  an  individual  application  (Form 
1  and  Form  2C  or  2D)  with  reasons 
supporting  the  request  to  the  Regional 
Administrator. 

5.  When  an  individual  NPDES  permit 
is  issued  to  an  owner  or  operator 
otherwise  covered  by  this  p«mit,  the 
appUcability  of  this  permit  to  the 
facdUty  is  automatically  termkutod  on 
the  eSactive  date  of  the  individual 
permit 

6.  When  an  individual  NPDES  permit 
is  dffiiied  to  an  owner  or  operator 
otherwise  covered  by  this  permit,  the 
Permittee  is  automatically  reinstated 
under  this  permit  aa  the  date  of  such 
denial,  unless  otherwise  specified  by 
the  Regional  Administrator.  A  new 
facility  can  receive  coverage  under  this 
general  permit  by  submitting  an  NOI- 
See  Permit  Part  LA.3.  for  d^ails. 


7.  A  source  excluded  from  a  general 
permit  solely  because  it  already  has  an 
individual  permit  may  request  that  the 
individual  permit  be  revoked  and  that  it 
be  covered  by  the  general  permit  Upon 
revocation  of  the  individual  permit  the 
general  permit  shall  apply  to  the  source. 

F.  Notification  Requirements 

1.  Owners  or  operators  of  bcilities 
authorized  by  this  permit  shall  submit 
an  NOI  to  be  covered  by  this  permit. 
The  information  required  for  a  complete 
NOI  is  in  Appendix  A  of  this  permit 
Notification  must  be  made: 

a.  90  days  prior  to  discharge  from  a 
new  facility;  or 

b.  90  days  prior  to  the  expiration  of 
an  existing  individual  permit  or 

c.  90  days  prior  to  discharge  for  any 
other  fadlities. 

Authorization  to  disdiarge  requires 
written  notificaticm  from  EPA  that 
coverage  has  be«i  granted  and  that  a 
specific  permit  nimiber  has  been 
assigned  to  the  operation. 

2.  Facilities  covered  under  this  permit  ' 
that  discharge  to  National  Park  System 
Units  (i.e..  Pariu  and  Preserves). 
Natioiial  Monummts.  Sanctuaries, 
Wildlife  Refuges,  Qmservation  Areas, 
Wilderness  Areas,  Critical  Habitat 
Areas,  or  waters  within  the  boundaries 
of  areas  designated  as  wild  under  the 
Wild  Jc  Scenic  Riven  Act  that  wish  to 
retain  coverage  under  the  general  permit 
until  the  eSective  date  of  a  new  permit 
shall  submit  an  application  for  an 
individual  permit  (EPA  Application 
Fonn  2c)  no  later  than  Jaauary  1, 1099. 

3.  An  Alaska  Placer  Mine  Application 
(APMA)  will  be  accepted  as  an  NOI  if 
all  the  required  information  is  included. 

4.  The  NOI  shall  be  signed  by  the 
owner  or  other  signatory  authority  in 
a<ynw<iinr«  %vith  Permit  Pari  VLH. 
(Signatcny  Requirranents).  and  a  copy 
sh^  be  retained  on  site  in  accordance 
with  Permit  Pari  WJ.  (Retention  of 
Records).  The  address  for  NOI 
submission  to  EPA  is:  United  States 
Environmental  Protection  Agency, 
Region  10, 1200  Sixth  Avenue,  WD-134. 
Seattle,  Washington  98101. 

5.  A  copy  of  ^  NOI  must  also  be  seat 
to  the  Aladca  Departmant  of 
Environmental  Conservation  (AlffiC). 
The  address  is:  Alaska  Departinent  ci 
Environmental  Conservation.  610 
University  Avenue.  Fairbanks.  Alaska 
99709. 

6.  Permittees  who  do  not  use  the 
APMA  procedure  for  filing  their  NCH 
with  Alaska  Department  of  Natural 
Resources  shall  send  a  copy  of  dw  NOI 
to 

a.  The  Federal,  State,  or  local  agency 
that  manages  or  owns  die  land  in  wfaidi 
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the  mine  is  located  <x  proposed  to  be 
located  the  addresses  are: 
Anchorage  Area 
U.S.  Department  of  Intericff,  Bureau  of 

Land  Managnnfflit.  222  West  7th 

Avenue.  #13,  Anchorage,  AK 

99513-7599 
U.S.  Department  of  Interior,  Fiah  and 

Wildlife  Service.  1011  E  Tudor  Rd., 

Anch(vage,  AK  99503 
U.S.  Department  of  Interior,  National 

Ptfk  Service,  605  West  4th  Avenue, 

Suite  104,  Anchorage.  AK  99501 
Pahbanks  Area 
State  of  Alaska,  Department  of  Fish  k 

Game.  1300  College  Road, 

Fairbanks,  AK  99701-1599 
U.S.  Department  of  IntOTior,  Bureau  of 

Land  Management,  1150  University 

Avenue.  Fairbanks.  AK  99709 
U.S.  Department  of  Interior,  Fish  and 

Wildlife  Service,  101 12th  Avenue, 

Box  19.  Fairbanks.  AK  99701 
U.S.  Department  of  Interior,  National 

Park  Service.  250  Cushman,  Suite 

lA,  Fairbanks,  AK  99701 
Glmnallen  Ana 
U.S.  Department  of  Interim.  Bureau  of 

Land  Management,  P.O.  Box  147, 

Glennallen,  AK  99588 
U.S.  Department  of  Interior,  National 

Park  Service,  Wrangell  St.  Alias, 

P.O.  Box  439,  Copper  Center,  AK 

99573 
Juneau  Area 
U.S.  Department  of  Interim.  Fish  and 

Wildlife  Service,  3000  Vintage 

Blvd,  Suite  201,  Juneau.  AK  99801 
U.S.  D^>artment  of  Interior,  National 

Paric  Service.  P.O.  Box  21089, 

Jvineau.  AK  99802-1089 
Nome  Ana 
U:S.  Department  of  Interior,  Bureau  of 

Land  Management,  P.O.  Box  925, 

Nome.  AK  99762 
U.S.  Department  of  Interior,  National 

Puk  Service,  P.O.  Box  220.  Nome, 

AK  99762 
TokAna 
U.S.  Department  of  Interior,  Bureau  of 

Land  Management,  P.O.  Box  309, 

Tok,  AK  99780 
b.  The  regional  office  of  the  Alaska 
Department  of  Fish  &  Came  (ADFG) 
nearest  the  location  of  the  dredge.  The 
addresses  are: 

Anchorage  Area 
333  R^berry  Road,  Anchorage.  AK 
99518 
Glennallen  Area 
P.O.  Box  47,  Glennallen.  AK  99588- 
00^7 

luneau  Area  , 

P.O.  Box  25526.  Juneau.  AK  99802- 
5526 

Nmne  Area 
Pouch  1148.  Nome.  AK  99782 


f   ;' 
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Tok  Area  ^ii"" 

P.O.  Box  779,  Tok,  AK  99780 
7.  A  copy  of  the  general  permit  will 
be  sent  to  the  Permittee  when  it  is"'"' ',. 
determined  that  the  faciUty  can  be ' 
granted  coverage  under  this  general 
permit.  If  it  is  determined  that  coverage 
cannot  be  granted  under  this  permit,  the 
applicant  will  be  informed  of  this  in 
writing. 

G.  Permit  Expiration 

1.  This  permit  will  expire  on  Jiuie  30. 
1999.  Except  as  provided  in  paragraph 
F.2.,  for  bcihties  submitting  a  new  NO! 
90  days  prior  to  expiration  of  this 
general  permit,  the  conditions  of  the 
expired  permit  continue  in  force  until 
the  effective  date  of  a  new  permit 

2.  When  a  permittee  has  made  timely 
and  sufBdent  application  for  a  permit 
with  reference  to  an  activity  ol  a 
continuing  nature  does  not  expire  until 
the  application  has  been  finally 
determined  by  EPA. 

n.  Efflnmt  LimitatioiM 
Raquiraaients 

A.  Effluent  Limitations  • '''    ~ 

1.  At  all  points  in  the  receiving  stream 
500  feet  downstream  of  the  dredge's 

discharge  point,  the  mayimnm 
allowable  increase  in  turbidity  over  the 
natuial  receiving  stream  turbidity  vvhile 
operating  is  5  t^TUs. 

2.  A  visual  increase  in  turbidity  (any 
cloudiness  or  muddiness)  500  feet 
downstream  of  the  suction  dredge 
during  operations  is  considered  a  . 
violation  of  this  permit,      i,  ".jr-* 

3.  If  noticeable  turbidity  does  occur 
500  feet  downstream  of  the  work  site, 
op«atian  of  the  suction  dredge  must 
decrease  or  cease  so  that  a  violation  as 
defined  above  does  not  exist. 

B.  Monitoring  Requinments 

1.  Suction  dredge  operations  diaU 
visiially  monitor  for  turbidity  as 
described  in  Permit  Part  II.A.  once  per 
day  of  operation,  in  the  following 
manner:  Operators  shall  mark  the  point 
500  feet  downstream  of  the  point  of 
discharge  fit>m  the  suction  dredge.  With 
this  500  foot  point  marked,  individiials 
who  conduct  visual  mooitoring  shall 
observe  the  turbidity  plimie,  where 
visible,  immediately  downstream  until 
they  reach  either  the  point  at  which  the 
turbidity  plume  is  no  longer  visible,  or 
the  500  foot  mark,  which  ever  point 
comes  first  Monitors  shall  record  daily 
all  turbidity  monitoring  results.  The 
Permittee  shall  maintain  records  of  all 
information  resulting  from  any  visual 
inspections.    - 

2.  The  Pramittee  will  report  the 
period  of  suction  dredging  on  the  DMR. 


Visual  violation  occurrences  will  also  be 
reported  on  the  DMR  along  with  the 
measiu^BS  taken  to  comply  with  the 
provisions  of  Permit  Part  IIA.3. 

in.  Management  Practices 

A.  Dredging  is  permitted  only  within 
the  active  stream  channel  Dredging 
within  the  acuve  stream  chaimel  which 
results  in  imdercutting  or  excavating,  or 
wdiich  otherwise  results  in  erosion  of  a 
stream  bank,  is  prohibited. 

B.  Dredging  and  discharging  are 
prohibited  within  500  fleet  of  locations 
where  fish  are  spawning  or  where  fish 
eggs  or  alevins  are  known  to  exist  at  the 
time  dredging  occxus.  Bach  Permittee 
shall  consult  the  regional  office  of  the 
Alaska  Department  of  Fish  and  Game^- 
(ADFG)  for  the  region  in  which  the 
Permittee  proposes  to  operate  a  dredge 
in  order  to  obtain  the  infonnati(m 
necessary  to  comply  with  this  BMP. 
Each  Permittee  shall  report  the 
information  obtained  from  ADFG,  and 
the  name  and  title  of  the  official 
contacted,  to  EPA  concurrently  with  the 
NOI. 

C.  Winches  or  other  motorized 
equipment  shall  not  be  used  to  move 
boulders,  logs,  or  other  natural  instream 
obstructions. 

D.  No  wheeled  or  tracked  equipment 
may  be  used  instream. 

E.  Suction  dredges  shall  not  operate 
within  800  feet  of: 

1.  Another  dredging  operation 
occurring  simultaneously  or, 

2.  A  location  where  it  is  apparent  that 
another  operation  has  taken  place. 

F.  Dredging  of  concentrated  silt  and 
clay  is  prohibited. 

G.  Cue  shall  be  taken  by  the  operator 
during  refueling  of  the  dredge  to  prevent 
spillage  into  public  watere  or  to 
groundwater. 

IV.  Monitoring  and  Reporting 
Requirements 

A.  Representative  Sampling 

All  samples  for  monitoring  purposes 
shall  be  represoitative  of  the  monitored 
activity,  40  CFR  122.41  (j). 

B.  Reporting  of  Monitoring  Result8-.r 

Monitoring  results  shall  be 
summarized  each  month  and  reported 
on  EPA  Form  3320-1  (DMR,  OMB 
#2040-0004,  expiration  date  5/31/98). 
The  DMR  shall  be  submitted  to  the 
Environmental  Protection  Agency,^ ' 
Region  10, 1200  Sixth  Avenue. 
Enforcement  Section  WD-135,  Seattle, 
Washington  98101-3188.  no  later  than 
November  30  each  year.  If  there  is  no 
mining  activity  during  the  year  or  no   > 
wastewater  discharge  to  a  receiving 
stream,  the  Permittee  shall  notify  EPA  of 
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these  {acts  no  later  than  November  30  of 
each  year. 

The  DMR  shall  also  be  sent  to  the 
ADEC  office  located  in  Fairbanks.  The 
address  can  be  found  in  permit  part 
I.E.4.  ^r:' 

C  Monitoring  Procedures 

Monitoring  must  be  conducted 
according  to  test  procedures  approved 
under  40  CFR  Part  136,  imless  other  test 
procedures  liave  been  specified  in  this 
permit. 

D.  Additicmal  Monitoring  by  the 
Permittee 

If  the  Permittee  monitors  any 
pollutant  more  frequently  than  required 
by  this  permit,  using  test  procedures 
approved  under  40  CFR  136  or  as 
specified  in  this  permit,  the  results  of 
this  monitoring  shall  be  included  iiiithe 
calculation  and  reporting  of  the  data 
submitted  in  the  DMR.  Such  increased 
frequency  shall  also  be  indicated. 

E.  Records  Contents 

Records  of  monitoring  information 
shall  include: 

1.  The  date,  exact  place,  and  time  of 
sampling  or  measurements; 

2.  The  individual(s)  who  performed 
the  sampling  or  measurements; 

3.  The  date(s)  analyses  were 
performed; 

4.  The  individual(s)  who  performed 
theuialyses; 

5.  The  analytical  techniques  or 
methods  used;  and 

6.  The  results  of  such  analyses. 

F.  Retention  of  Records 

The  Permittee  shall  retain  records  of 
all  monitoring  information,  including 
all.calibration  and  maintenance  records 
and  all  original  strip  chart  recordings  for 
continuous  monitoring  instrumentation, 
copies  of  all  reports  required  by  this 
permit,  and  records  of  all  data  used  to 
complete  the  application  for  this  permit, 
for  a  period  of  at  least  three  years  from 
the  date  of  the  sample,  measurement, 
repa(t«r  application,  lliis  period  may 
be  extended  by  request  of  the  Director 
or  ADEC  at  any  time.  Data  collected  on- 
site,  copies  of  DMRs,  and  a  copy  of  this 
NPDES  permit  must  be  maintained  on- 
site  during  the  duration  of  activity  at  the 
permitted  location.  ...:.,« 

G.  Notice  of  Noncompliance  Reportli^ 

1.  Any  noncompliance  which  may 
endangw  health  or  the  environment 
shall  be  reported  as  soon  as  the 
Permittee  becomes  aware  of  the 
circumstance.  A  written  submission 
shall  also  be  provided  in  the  shortest 
reasonable  period  of  time  after  the 
Permittee  becomes  aware  of  the 
occurrence. 


2.  The  following  occurrences  of 
noncompliance  shall  also  be  reported  in 
writing  in  the  shortest  reasonable  period 
of  time  after  the  Permittee  becomes 

^  aware  of  the  circiunstances: 

a.  Any  unanticipated  bypass  vt^iich 
exceeds  any  effluent  limitation  in  the 
permit  (See  Permit  Part  V.G..  Bypass  of 
Treatment  Facilities.);  or 

b.  Any  upset  which  exceeds  any 
effluent  limitation  in  the  permit  (See 
Permit  Part  V.H..  Upset  Ccxiditions.). 

c.  Any  violation  of  a  maxinlum  daily 
discharge  limitation  for  any  of  the 
pollutants  listed  by  the  Director  in  the 
Permit  to  be  reported  within  24  hours. 

3.  The  written  submission  shall 
contain: 

a.  A  description  of  the  noncompliance 
and  its  cause; 

b.  The  period  of  noncompliance, 
including  exact  dates  and  times; 

c.  The  estimated  time  noncompliance 
is  expected  to  continue  if  it  has  not  been 
corrected; 

d.  Steps  taken  or  plaimed  to  rediioe, 
eliminate,  and  prevent  reoccurrence  of 
the  noncompliance; 

4.  The  Director  may  waive  the  written 
report  on  a  case-by-case  basis  if  an  oral 
report  has  been  received  within  24 
hours  by  the  Enforcement  Section  in 
Seattle,  Washington,  by  phone,  (206) 
553-1213. 

5.  Reports  shall  be  submitted  to  the 
addresses  in  Permit  Part  IV.B.^ 
Reporting  of  Monitoring  Results. 

H.  Other  Noncompliance  Reporting 

Instances  of  noncompliance  not 
required  to  be  reported  in  Permit  Part 
IV.G.  above  shall  be  reported  at  the  time 
that  monitoring  reports  for  Permit  Part 
rv.B.  are  submitted.  The  reports  shall 
contain  the  information  Usted  in  Permit 
Part  IV.G.3. 

Y.  Compliaiice  ResponeiMliMps . 

A.  Duty  to  Comply 

The  Permittee  must  consply  with  all 
conditions  of  this  permit  Any  permit 
noncompliance  constitutes  a  violation 
of  the  Act  and  is  grounds  lor 
enforcement  action;  for  permit 
termination,  revocation  and  reissuance, 
or  modification;  or  for  denial  of  a  pennit 
renewal  application.  The  Permittee  shall 
give  advance  notice  to  the  Director  and 
ADEC  of  any  planned  changes  in  the 
permitted  facility  or  activity  which  may 
restilt  in  noncompliance  with  permit 
requirements. 

B.  Penalties  lor  Violations  of  Pennit 
Conditions 

1.  Administrative  Penalty.  The  Act 
provides  that  any  person  who  violates  a 
permit  condition  implementing  Sections 


301, 302,  306,  307.  308,  318,  or  405  of 
the  Act  shall  be  subject  to  an 
administrative  penalty,  not  to  exceed 
$10,000  per  day  for  each  violation. 

2.  Qvil  Penalty.  The  Act  provides  that 
any  person  who  violates  a  permit 
condition  implementing  Sections  301. 
302,  306.  307,  308,  318,  or  405  of  the 
Act  shall  be  subject  to  a  civil  penalty, 
not  to  exceed  $25,000  per  day  for  each 
violation. 

3.  Criminal  Penalties: 

a.  Negligent  Violations.  The  Act 
provides  that  any  person  who 
negligently  violates  a  permit  condition 
implementing  Sections  301, 302,  306, 
307, 308,  318,  or  405  of  the  Act  shall  be 
punished  by  a  fine  of  not  less  than 
$2,500  nor  more  than  $25,000  per  dayv..- 
of  violation,  or  by  imprisonment  for  not 
more  than  1  year,  or  by  both. 

b.  Knowing  Violations.  The  Act 
provides  that  any  person  who 
knowingly  violates  a  permit  condition 
implementing  Sections  301,  302,  306, 
307,  308,  318,  or  405  of  the  Act  shall  be 
punished  by  a  fine  of  not  less  than 
$5,000  not  m(»e  than  $50,000  per  day 
of  violation,  or  by  imprisonment  for  not 
more  than  3  years,  or  by  both. 

c  Knowing  Endangerment.  The  Act 
provides  that  any  person  who 
knowingly  violates  a  permit  condition 
implementing  Sections  301,  302,  306. 
307.  308,  318,  or  405  of  the  Act,  and 
who  knoMTs  at  that  time  that  he  thereby 
places  anothfflr  person  in  imminent 
danger  of  death  or  serious  bodily  in)uiy, 
shall,  upon  conviction,  be  subject  to  a 
fine  of  not  more  than  $250,000  or 
imprisomnent  of  not  more  than  15 
years,  or  both.  A  person  which  is  an 
organization  shall,  upon  conviction  of 
violating  this  subparagraph,  be  subject 
to  a  fine  of  not  more  than  $1,000,000. 

d.  False  Statements.  The  Act  provides 
that  any  person  who  knowdngly  makes 
any  false  material  statement, 
representation,  or  certification  in  any 
appUcation,  record,  report,  plan,  or 
other  document  filed  or  required  to  be 
maintained  under  this  Act  or  who 
knowingly  falsifies,  tampers  with,  or 
renders  inaccurate  any  monitoring 
device  or  method  required  to  be 
maintained  under  this  Act.  shall  upon 
conviction,  be  pimished  by  a  fine  of  not 
more  that  $10,000.  or  by  imprisomnent- - 
for  not  more  than  2  years,  or  by  botj^ 

Except  as  provided  in  pennit 
conditions  in  Pennit  Part  V.G..  Bypass 
of  Treatment  Facilities  and  Permit  Part 
V.H.,  Upset  Conditions,  nothing  in  tlds 
permit  shall  be  construed  to  reUeve  the 
Permittee  of  the  dvil  or  criminal 
penalties  for  noncompliance. 
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C  Need  to  Hdt  or  Reduce  Activity  Not 
a  Defense 

It  shall  not  be  a  defense  for  a 
Permittee  in  an  enforcement  action  that 
it  would  have  been  necessary  to  halt  or 
reduce  the  permitted  activity  in  order  to 
maintain  compliance  with  the 
conditions  of  this  pennit 

D.  Duty  to  Mitigate 

The  Permittee  shall  take  ay 
reasonable  steps  to  minimize  or  prevent 
any  discharge  in  violation  of  this  permit 
which  has  a  reasonable  likelihood  of 
adversely  afiiecting  human  health  or  ttie 
envirojunent 

E.  Proper  Operation  and  Maintenance 

The  Permittee  shall  at  all  times 
properly  operate  and  maintain  all 
fedlities  and  systems  of  treatment  and 
control  (and  related  appurtenances) 
which  are  installed  or  used  by  the 
Permittee  to  achieve  compliance  with 
the  conditians  of  this  permit.  Proper 
operation  and  maintenance  also 
includes  adequate  laboratory  controls 
and  appropriate  quality  assurance 
procedures.  This  provision  requires  the 
operation  of  back-up  or  auxiliazy 
fecilities  or  trimiljir  systems  which  are 
installed  by  a  Permittee  only  when  the 
o|>eration  is  necessary  to  adiieve 
compliance  with  the  additions  of  the 
pomit 

F.  Removed  Substances 

Solids,  sludges,  or  other  pollutants 
removed  in  the  course  of  treatment  or 
control  of  wastewater's  shall  be 
di^Kiaed  of  in  a  mannar  so  as  to  prevent 
any  pollutant  from  such  materials  from 
entering  waters  of  the  United  States. 

G.  Bypass  of  Treatment  Facilities 

1.  Bjrpass  not  exceeding  limitations. 
The  Permittee  may  allow  any  bypass  to 
occur  which  does  not  cause  effluent 
limitations  to  be  exceeded,  but  only  if 
it  also  is  for  essential  maintenance  to 
assxire  efficient  operation.  These 
bypasses  are  not  subject  to  the 
provisions  of  paragraphs  2  and  3  of  this 
section. 

2.  Notice: 

a.  Anticipated  bypass.  If  the  Permittee 
knows  in  advance  of  the  need  for  a 
bypass,  it  shall  submit  prior  notice,  if 
possible  at  least  10  days  before  the  date 
of  the  bypass. 

b.  Unanticipated  bypass.  The 
Permittee  shall  submit  notice  of  an 
unanticipated  bypass  as  required  under 
Permit  Part  IV.G.,  Notice  of 
Noncompliance  Reporting. 

3.  Prohibition  of  bypass. 

a.  Bypass  is  prohibited  and  the 
Director  or  AD£C  may  take  enforcement 


action  against  a  Permittee  for  a  bypass, 
unless: 

i.  The  bypass  was  unavoidable  to 
prevoit  kMs  of  life,  personal  injury,  or 
severe  property  damage; 

ii.  There  were  no  feasible  alternatives 
to  the  bypess,  such  as  the  use  of 
aujoliary  treatment  fedlities,  retmtion 
of  untreated  wastes,  or  maintenance 
during  normal  periods  of  equipment 
downtime.  This  condition  is  not 
satisfied  if  adequate  back-up  eqtiipment 
should  have  been  installed  in  the 
exercise  of  reasonable  engineering 
judgment  to  prevent  a  bypass  whkdi 
occurred  during  normal  periods  of 
equipment  downtime  or  preventive 
maintenance;  and 

iii.  The  Permittee  submitted  notices  as 
required  imder  paragraph  2  of  this 
section. 

b.  The  Director  and  AIKC  may 
approve  an  anticipated  bypass,  after 
considering  its  adverse  effects,  if  the 
Director  and  ADEC  determine  that  it 
will  meet  the  three  conditions  listed 
above  in  paragraph  3.a.  of  this  section. 

H.  Upset  Conditions 

1.  ESsct  of  an  upset.  An  upset 
constitutes  an  affirmative  defense  to  an 
action  brought  for  mmcomplianoe  with 
such  technology  based  permit  effluent 
limitations  if  me  reqtiirements  of 
paragraph  2  of  this  section  are  met  An 
administrative  review  of  a  claim  that 
noncompliance  was  caused  by  an  upset 
does  not  represent  final  administrative 
action  for  any  specific  event.  A 
determination  is  not  final  until  formal 
administrative  action  is  taken  for  the 
specific  violation(s). 

2.  Conditions  necessary  for  a 
demonstration  of  upset  A  Permittee 
who  wishes  to  establish  the  affirmative 
defense  of  upset  shall  demonstrate, 
through  properly  signed, 
contemporaneous  operating  logs,  or 
other  relevant  evidence  th^ 

a.  An  upset  occurred  aad  that  the 
Permittee  can  identify  the  C8uae(s)  of 
the  upset; 

b.  The  permitted  facility  was  at  the 
time  being  properly  opoated; 

c.  The  Permittee  submitted  notice  of 
the  upset  as  required  under  Permit  Part 
rV.C,  Notice  of  Noncompliance 
Reporting;  and 

a.  The  Permittee  complied  with  any 
remedial  measures  required  under 
Permit  Part  V.D.,  Duty  to  Mitigate. 

3.  Burden  of  proof.  In  any 
enforcement  proceeding,  the  Permittee 
seeking  to  establish  the  occurrence  of  an 
upset  has  the  burden  of  prool 

L  Toxic  Pollutants 

The  Pemlittee  shall  comply  wi^.    ^.. 
effluent  standards  or  prohibitians    v  . 


established  under  Section  307(a)  of  the 
Act  for  toxic  poUutants  widiin  the  time 
provided  in  the  regulations  that 
establish  those  standards  or 
prohibitions,  even  if  the  permit  has  not 
yet  been  modified  to  incorporate  the 
requirement 

VL  General  Reqelrementa 

A.  Qianges  in  Discharge  of  Toxic 
Substances 

Notification  shall  be  provided  to  the 
Director  and  AOGC  as  soon  as  the 
Permittee  knows  of,  or  has  reason  to ' 
believe: 

1.  That  any  activity  has  occtirred  or 
will  occTir  which  would  result  in  the 
discharge,  on  a  routine  or  frequent  basia. 
of  any  taodc  pollutant  which  is  not 
limited  in  the  permit,  if  that  discharge 
will  exceed  the  highest  of  the  following 
"notification  levels":  • 

a.  One  hundked  micrograms  per  liter  . 
(100  Mg/1); 

b.  Two  hundred  miaogrems  per  Uter 
(200  Mg/1)  for  acrolein  and  acrylonitrile; 
five  himdred  micrograms  per  liter  (500 
|ig/l)  for  2,4-dinitrophenol  and  for  2- 
methyl-4, 6-dinitrophenol:  and  one 
milligram  per  liter  (1  mg/1)  for 
antimony; 

c  Five  (5)  times  the  mHTrimiim 
concentration  value  reported  for  that 
pollutant  in  the  permit  appUcation  in  . 
accordance  virith  40  CFR  122.21(g)(7);  or 

d.  The  level  established  by  the  - 
Director  in  accordance  with  40  CFR 
122.44(f). 

2.  That  any  activity  has  occurred  or 
will  occur  which  woiild  result  in  any 
discharge,  on  a  non-routine  or 
infrequent  besis,  of  a  toxic  pollutant 
which  is  not  limited  in  the  permit,  if 
that  discharge  will  exceed  the  highest  of 
the  following  "notification  levels": 

a.  Five  hundred  micrograms  per  liter 
■  (500  Mg/1); 

b.  (^  milligram  per  liter  (1  mg/1)  for 
antimony: 

c.  Ten.  (10)  tinaeathe  maximum 
concentration  value  reported  for  that 
pollutant  in  the  permit  appUcation  in 
accordance  with  40  CFR  122.21(gK7);  or 

d.  The  level  established  by  the 
Director  in  accordance  with  40  CFR 
122.44(f). 

B.  Planned  Changes 

The  Permittee  shall  give  notice  to  the 
Director  and  ADEC  as  soon  as  possible 
of  any  planned  physical  aherations  or 
additions  to  the  permitted  facility. 
Notice  is  required  only  when: 

1 .  Hie  alteration  or  addition  to  a 
permitted  fedlity  may  meet  cme  of  the 
criteria  for  detennining  wdietber  a 
,    fiacility  is  a  new  source  as  determined  in 
40  CFR  122.29(b):  or 
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2.  The  aheiation  or  addition  could 
significantly  diange  the  nature  or 
increase  the  quantity  of  pollutants 
discharged,  lliis  ndification  applies  to 
pollutants  which  are  subject  neither  to 
effluent  limitations  in  the  pennit,  nor  to 
notification  reqiiirements  under  Permit 
Part  VI.A.1. 

3.  The  aheration  or  addition  will 
significantly  change  the  location,  nature 
or  volume  of  discharge  or  the  quantity 
of  pollutants,  subject  to  the  effluent 
limitations,  discharged. 

C  Anticipated  NoiK:ompliance 

The  Permittee  shall  also  give  advance 
notice  to  the  Director  and  ^EC  of  any 
planned  changes  in  the  permitted 
nciUty  or  activity  which  may  result  in 
noncompliance  witl^  pmmit 
requimnents.  ■ 

D.  Permit  Actions 

This  permit  may  be  modified,  revoked 
and  reissued,  or  terminated  for  cavise. 
The  filing  of  a  request  by  the  Permittee 
for  a  permit  modification,  revocation 
and  reissuance,  or  termination,  or  a 
notification  of  planned  changes  or 
anticipated  noncompliance,  does  not 
stay  any  permit  ccmdition. 

E.  Duty  to  Reapply 

If  the  Permittee  Mrishes  to  continue  an 
activity  regulated  by  this  permit  after 
the  expiration  date  of  this  permit,  the 
Permittee  must  apply  for  and  obtain  a 
new  permit  The  NOI  should  be 
submitted  at  least  90  days  before  the 
expiration  date  of  this  permit. 

F.lXity  to  Provide  Information 

The  Permittee  shall  furnish  to  the 
Director  and  ADEC,  within  a  reasonable 
time,  any  information  which  the 
Director  or  ADEC  may  request  to 
determine  whether  cause  exists  for 
modifying,  revoking  and  mssuing,  or 
terminating  this  permit,  or  to  determine 
compliance  with  this  pennit.  The 
Permittee  shall  also  fiimish  to  the 
Director  or  ADEC,  upon  request,  copies 
of  records  reqiiired  to  be  kept  by  this 
permit. 

G.  Other  Information 

When  the  Permittee  becomes  aware 
that  it  failed  to  submit  any  relevant  facts 
in  a  permit  application,  or  submitted 
incorrect  information  in  a  pennit 
application  or  any  report  to  the  Director 
or  ADEC,  it  shall  promptly  submit  such 
facts  or  information.  '  "*  -< 

H.  Signatory  Requirements 

All  applications,  reports  or 
information  submitted  to  the  Director 
and  AI^C  shall  be  signed  and  certified. 

1.  All  pefmit  applications  shall  be 
signed  as  follows: 


a.  For  a  cocporatian:  by  a  responsible 
corporate  officer. 

b.  For  a  partnership  w  sole 
proprietorship:  by  a  general  partner  or 
the  proprietor,  respectively. 

c.  Far  a  mimicipality,  state,  £ednal.  cr 
other  public  agency:  by  either  a 
principal  executive  officer  or  ranking 
elected  official. 

2.  All  reports  required  by  the  permit 
and  other  information  requested  by  the 
Director  or  ADEC  thaH  be  cigned  by  a 
poson  described  above  or  by  a  duly 
authorized  representative  of  that  person. 
A  person  is  a  duly  authorized 
representative  only  if: 

a.  The  authorization  is  made  in 
writing  by  a  person  described  above  and 
submitted  to  the  Director  and  ADEC, 
and 

b.  The  authorization  specified  either 
an  individual  or  a  position  having 
responsilnlity  for  the  overall  operation 
of  the  regulated  facility  or  activity,  such 
as  the  position  of  plant  manager, 
operator  of  a  well  or  a  well  field, 
superintendent,  position  of  equivalent 
responsibility,  or  an  individual  or 
position  having  overall  responsibility 
for  environmental  matters  for  the 
company.  (A  duly  authorized 
representative  may  thus  be  either  a 
naiooed  individual  or  any  individual 
occupving  a  named  position.) 

3.  Changes  to  authorization.  If  an 
authorization  under  paragraph  IV.H.2.  is 
no  longer  accurate  because  a  different 
individual  or  position  has  responsibility 
for  the  overall  operation  of  the  facility. 

a  new  authorization  satisfying  the 
requirements  of  paragraph  VI.H.2.  must 
be  submitted  to  the  Director  and  ADEC 
prior  to  or  together  with  any  reports, 
information,  or  applications  to  be  signed 
by  an  authorized  representative. 

4.  Certification.  Any  person  signing  a 
document  imder  this  section  shall  make 
the  following  certification: 

"I  certify  imder  penalty  of  law  that 
this  document  and  all  attachments  were 
prepared  under  my  direction  or 
sup«vision  in  accordance  with  a  system 
designed  to  assure  that  qualified 
personnel  properly  gather  and  evaluate 
the  information  submitted.  Based  on  my 
inqidry  of  the  person  or  persons  who 
manage  the  system,  or  those  persons 
directly  responsible  for  gathering  the 
information,  the  information  submitted 
is,  to  the  best  of  my  knowledge  and 
beUef,  true,  accurate,  and  complete.  I  am 
aware  that  there  are  significant  penalties 
for  submitting  false  information, 
including  the  possibility  of  fine  and 
imprisonment  for  knowing  violations." 

I.  Availability  of  Reports 

Except  for  data  determined  to  be 
confidential  under  40  CFR  Part  2,  all 


reports  prepared  in  accordance  with  the 
terms  of  tl^  pomit  shall  be  available 
for  public  inspecticm  at  the  offices  of  the 
Director  and  AIKC  As  required  by  the 
Act,  permit  applications,  permits  and 
effluent  data  ^all  not  be  coasidered 
confidential. 

J.  Oil  and  Hazardous  Substance  Liability 

Nothing  in  this  permit  shall  be 
construed  to  preclude  the  institution  of 
any  legal  action  or  reUeve  the  Permittee 
from  any  responsibilities,  liabilities,  or 
penalties  to  which  the  Pennittee  is  or 
may  be  subject  imdor  Section  311  of  the 
Act 

K.  Property  Rights 

The  issuance  of  this  permit  does  not 
convey  any  property  rights  of  any  sort, 
or  any  exclusive  privileges,  nor  does  it 
authorize  any  injury  to  private  prop«ty 
or  any  invasion  of  personal  rights,  nor 
any  infringemoit  of  federal,  state  or 
lo^  laws  or  regulations. 

L.  Severability 

The  provisions  Of  this  permit  are 
severable,  and  if  any  provision  of  this 
permit,  or  the  application  of  any 
provision  of  this  permit  to  any 
drcimistance,  is  held  invalid,  the 
appUcation  of  such  provision  to  other 
circumstances,  and  the  remainder  of 
this  permit,  shall  not  be  affected 
thereby. 

M.  State  Laws 

Nothing  in  this  permit  shall  be 
construed  to  preclude  the  institution  of 
any  legal  action  or  relieve  the  Permittee 
from  any  responsibilities,  liabilities,  or 
penalties  established  pursuant  to  any 
applicable  state  law  or  regul^on  under 
authority  preserved  by  Section  510  of 
the  Act. 

N.  Paperwoik  Reduction  Act 

EPA  has  reviewed  tiie  requirements 
imposed  on  regiilated  facilities  in  this 
final  general  permit  under  the 
Paperwork  Reduction  Act  of  1980,  44 
U.S.C.  3501  et  seq.  The  information 
collection  requirements  of  this  permit 
have  already  been  approved  by  tht 
Office  of  Management  and  Budget  in 
submission  made  for  the  NPDES  permit 
program  under  the  provisions  of  the 
CWA. 

O.  Inspection  and  Entry 

The  Permittee  shall  allow  the 
Director,  ADEC,  or  an  authorized 
representative  (including  an  authorized 
contractor  acting  as  a  repr^entative  of 
the  Administrator),  upon  the 
presentation  of  credentials  and  other 
documents  as  may  be  required  by  law, 
to: 
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1.  Enter  upon  the  Peimittee's 
premiBes  where  a  regulated  facility  or 
activity  is  located  or  conducted,  or 
where  records  must  be  kept  under  the 
conditions  of  this  permit;  , 

2.  Have  access  to  and  copy,  at 
reasonable  times,  any  records  that  must 
be  kept  under  the  conditions  of  this 
permit; 

3.  Inspect  at  reasonable  times  any 
facilities,  equipment  (including 
monitopng  and  control  equipment), 
practices,  or  operations  regiuated  or 
required  under  this  p>ermit;  and 

4.  Sample  at  monitor  at  reasmable 
times,  for  the  purpose  of  assuring  permit 
compliance  or  as  otherwise  authorized 
by  the  Act,  any  substances  at 
parameters  at  any  locatioB. 

P.  Transfers 

This  pennit  may  be  automaticaUy 
transferred  to  a  new  permittee  if: 

1.  The  current  permittee  notifies  the 
Director  at  least  30  days  in  advance  of 
the  proposed  transfer  date;    ' 

2.  The  notice  includes  a  written 
agreement  between  the  existing  and  new 
permittees  containing  a  specific  date  for 
transfer  of  permit  responsibility, 
coverage,  and  liability  between  them; 
and 

3.  The  Director  does  not  notify  the 
existing  permittee  and  the  proposed 
new  permittee  of  his  or  her  intent  to 
modify,  or  revoke  and  reissue  the 
permit.  If  this  notice  is  not  received,  the 
transfer  is  effective  on  the  date  specified 
in  the  agreement  mentioned  in 
paragraph  2  above. 

vn.  Definitioiis 

A.  "Active  Stream  Channel"  means 
that  part  of  the  channel  that  is  below  the 
level  of  the  water.  Unvegetated  gravel 
bars  are  considered  part  of  the  active 
stream  channel. 

B.  "Bypass"  means  the  intentional 
diversion  of  waste  streams  around  any 
portion  of  a  treatment  facility. 

C  "Expanding  Facility"  means  any 
Cadlity  increasing  in  size  such  as  to 
afEact  the  discharge  but  operating  within 
the  permit  area  covered  byits  general 
pomit. 

D.  A  "Ckab"  sample  is  a  single  sample 
or  measurement  taken  at  a  specific  time. 

E.  "Mining  Season"  means  the  time 
between  the  start  of  mining  in  a 
calendar  year  and  when  mining  has 
ceased  for  that  same  calendar  year." 

F.  "New  Facility"  means  a  facility 
that  has  not  operated  in  the  area 
specified  in  the  NOI  prior  to  the 
submission  of  the  NOI. 

G.  "Receiving  Water"  means  watera 
such  as  lakes,  rivers,  streams,  creeks,  or 
any  other  sxirface  waters  which  receive 
wastewater  discharges. 


H.  "Severe  property  damage"  means 
substantial  physical  damage  to  property, 
damage  to  the  treatment  fikcilities  which 
causes  them  to  become  inoperable,  at  • 
substantial  and  permanent  loss  of 
natural  resources  which  can  reasonably 
be  expected  to  occur  in  the  absence  of 
a  bypass.  Severe  property  damage  does 
not  mean  economic  loss  caused  by-^*'*^ 
delays  in  production. 

I.  "Sih  and  Clay"  are  soil  particles 
having  a  diameter  of  less  than  0.002  mm 
(2  microns). 

).  "Upset"  means  an  exceptional 
incident  in  which  there  is  unintentional 
and  temporary  noncompliance  with 
technology-baaed  permit  efiluent 
limitations  because  of  factws  beyond 
the  reasonable  control  of  the  Pennittee. 
An  upset  does  not  include 
noncompliance  to  the  extent  caused  by 
operational  nror,  improperly  designed 
treatment  fecilities,  inadequate 
treatment  facilities,  lack  of  preventive 
maintenance,  or  careless  or  iniproper 
operation. 

Authorization  to  Discharge  Under  the 
National  Pollutant  Dischuge 
Elimination  System  far  Alaskan  Small 
Suction  Dredgs Placer  Miners  ^,  ,r.  ^ 

[General  Permit  No.:  AKG-37-56dOl 

In  compliance  with  the  provisions  of 
the  Clean  Water  Act  (CWA),  33  U.S.C. 
§  1251  et  seq.,  as  amended  by  the  Water 
Quality  Act  of  1987,  Public  Law  100-^. 
the  "Act",  ownen  and  operaton  of 
£Bcilities  engaged  in  the  processing  of 
placer  gold  are  authorized  to  discharge 
to  watera  of  the  United  States,  in 
accordance  with  effluent  limitation, 
monitoring  requirements,  and  other 
conditions  set  forth  herein. 

A  COPY  OF  THIS  GENERAL  PERMIT 
MUST  BE  KEPT  AT  THE  SITE  WHERE 
DISCHARGES  OCCUR. 

This  permit  as  shall  become  effective 
on  April  7, 1997. 

This  permit  and  the  authorization  to 
discharge  shall  expire  on  April  9,  2002. 

Signed  this  18th  day  of  November,  1996. 
PUUpG.MllluB. 

Dinctor.  Offlce  of  Water.  Region  10,  US. 
BnviTonmental  Protection  Agency. 

L  CovBragB  Under  This  Pennit 

A.  Coverage  and  EUgibiUty 

Upon  the  submittal  of  a  Notice  of 
Intent  (NOI)  to  Alaska  Department  of 
Fish  and  Game  to  gain  coverage  under 
this  permit,  facilities  which  meet  the 
criteria  for  coverage  imder  Part  I  of  this 
pennit  will  be  granted  coverage. 

B.  Authorized  Placer  Mining  Operations 

This  permit  authorizes  placer  mining 
by  suction  dredges  with  intake  nozzles 
less  than  or  eqiial  to  4  inches.  Hosasize 


shall  not  be  greater  than  2  indies  larger 
than  the  no^e  size.  If  a  constrictor  ring 
is  used,  nozzle  size  may  be  determined 
based  on  the  size  of  the  constrictor  ring, 
provided  that  the  ring  is  of  solid,  one- 
piece  construction  with  no  openings 
other  than  the  intake  and  openings  not 
greater  than  one  inch  between  the 
constricting  ring  and  nezzle,  and  that 
the  ring  is  welded  or  otherwise 
permanently  attached  over  the  end  of 
the  1"*^»V«  nozzle. 

C.  Additional  Requirements 

Many  streams  and  stream  reaches  in 
Alaska  have  been  designated  as  part  of 
the  federal  wild  and  scenic  rivera 
system  or  as  Conservation  System  Units 
(CSUs)  by  the  federal  government. 
Permittees  should  contact  the  district 
offices  of  the  federal  agencies  that 
administer  the  designated  area  for 
additional  restrictions  that  may  apply  to 
operating  within  the  area. 

D.  Prohibitions 

1.  This  general  pennit  does  not  apply 
to  Cadlities  located  or  proposed  to  be 
located  in  National  Parks  System  Units 
(i.e..  Parks  and  Preserves),  National 
Monuments,  Sanctuaries,  Wildlife 
Refuges,  Conservation  Areas, 
Wilderness  Areas,  Critical  Habitat 
Areas,  or  watera  within  the  boimdaries 
of  areas  designated  as  wild  under  the 
Wild  &  Scenic  Rivera  Act 

2.  This  pmnit  does  not  apply  to 
wetlands  designated  in  the  1995 
Anchorage  Wetlands  Management  Plan. 

E.  Pennit  Expiration 

This  pennit  will  expire  on  April  9, 
2002.  For  facilities  submitting  a  new 
NOI  90  days  prior  to  expiration  of  this 
general  permit,  the  conditions  of  the 
expired  pennit  continue  in  force  until 
the  effective  date  of  a  new  permit. 

n.  Management  Practices 

A.  Streambanks  shall  not  be  mined  or 
otherwise  disturt>ed.  Dredging  is 
permitted  within  only  the  existing 
wetted  perimeter  (waterline)  in  the 
active  stream  channel.  This  provision 
does  not  apply  to  suction  dredges 
operating  within  mine  cuts  located 
above  the  ordinary  high  water  line  or 
disconnected  ponds  and  meander 
cuto&. 

B.  Dredging  and  discharging  are 
prohibited  in  locations  where  fish  are 
spawning  or  where  fish  eggs  or  alevins 
are  known  to  exist  at  the  time  dredging 
occura.  Each  Permittee  shall  consult  the 
regional  office  of  the  Alaska  Department 
of  Fish  &  Game  (ADFG)  for  the  region 
in  which  the  Permittee  proposes  to 
operate  a  dredge  in  ordw  to  obtain  the 
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information  necessary  to  comply  with 
this  BMP. 

C.  Winches  or  other  motorized 
equipment  shall  not  be  used  to  move 
boulders,  logs,  or  other  natural  instream 
obstructions. 

0.  No  wheeled  or  tracked  equipment 
may  be  used  instream. 

E.  No  damming  or  diversions  are 
authorized. 

F.  Dredging  of  concentrated  silt  and 
day  should  be  avoided.  The  permittee 
sh^  use  reasonable  care  to  avoid 
dredging  silt  and  clay  materials  that 
would  result  in  a  significant  increase  in 
turbidity.  Reasonable  care  includes 
moving  the  dredge  to  a  new  location,  or 
reducing  the  volume  of  efQuent 
discharged  by  limiting  the  operating 
speed  of  tbe  suction  dredge. 

m.  Compliance  Reqransibilities 

A.  Duty  to  Comply 

The  Permittee  must  comply  with  all 
conditions  of  this  permit.  Any  permit 
noncompliance  constitutes  a  violation 
of  the  Act  and  is  groimds  for 
enforcement  action;  for  permit 
termination,  revocation  and  reissuance, 
or  modification;  or  for  denial  of  a  permit 
renewal  application.  The  Permittee  shall 
give  advance  notice  to  the  Director  and 
ADEC  of  any  planned  changes  in  the 
permitted  facility  or  activity  which  may 
result  in  noncompliance  with  permit 
requirements. 

B.  Penalties  for  Violations  of  Permit 
Conditions 

1.  Administrative  Penalty.  The  Act 
provides  that  any  person  who  violates  a 
permit  condition  implementing  Sections 

301,  302,  306,  307,  308,  318,  or  405  of 
the  Act  shall  be  subject  to  an 
administrative  penalty,  not  to  exceed 
$10,000  p>er  day  for  each  violation. 

2.  Civil  Penalty.  The  Act  provides  that 
any  person  who  violates  a  permit 
condition  implementing  Sections  301, 

302,  306,  307,  308,  318,  or  405  of  the 
Act  shall  be  subject  to  a  dvil  penalty, 
not  to  exceed  $25,000  per  day  for  each 
violation. 

3.  Criminal  Penalties: 

a.  Negligent  Violations.  The  Act 
provides  that  any  person  who 
negligently  violates  a  permit  condition 
implementing  Sections  301,  302,  306, 
307,  308,  318,  or  405  of  the  Act  shall  be 
punished  by  a  fine  of  not  less  than 
$2,500  nor  more  than  $25,000  per  day 
of  violation,  or  by  imprisonment  for  not 
more  than  1  year,  or  by  both. 

b.  Knowing  Violations.  The  Act 

Erovides  that  any  person  who 
Qowingly  violates  a  permit  condition 
implementing  Sections  301,  302,  306, 
307,  308,  318.  or  405  of  the  Act  shall  be 


punished  by  a  fine  of  not  less  than 
$5,000  nor  more  than  $50,000  per  day 
of  violation,  or  by  imprisonment  for  not 
more  than  3  years,  or  by  both. 

c.  Knowing  Endangermrat.  The  Act 
provides  that  any  person  who 
knowingly  violates  a  permit  condition 
implementing  Sections  301,  302,  306, 
307,  308,  318,  or  405  of  the  Act,  and 
who  knows  at  that  time  that  he  th«eby 
places  another  person  in  imminent 
danger  of  death  or  serious  bodily  injury, 
shall,  upon  conviction,  be  subject  to  a 
fine  of  not  more  than  $250,000  or 
imprisonment  of  not  more.lhan  15  - 
years,  or  both.  A  person  which  is  an 
organization  shall,  upon  conviction  of 
violating  this  subparagraph,  be  subject 
to  a  fine  of  not  more  than  $1,000,000. 

d.  False  Statements.  The  Act  provides 
that  any  person  who  knowingly  makes 
any  false  material  statement, 
representation,  or  certification  in  any 
application,  record,  report,  plan,  or 
other  dociiment  filed  or  required  to  be 
maintained  under  this  Act  or  who 
knowingly  falsifies,  tampers  with,  or 
renders  inaccurate  any  monitoring 
device  or  method  required  to  be 
maintained  imder  this  Act,  shall  upon 
conviction,  be  pimished  by  a  fine  of  not 
more  that  $10,000,  or  by  imprisonment 
for  not  more  than  2  years,  or  by  both. 

C.  Need  to  Halt  or  Reduce  Activity  not 
a  Defense 

It  shall  not  be  a  defense  for  a 
Permittee  in  an  enforcement  action  that 
it  would  have  been  necessary  to  halt  or 
reduce  the  permitted  activity  in  order  to 
maintain  compliance  with  the 
conditions  of  this  permit. 

D.  Duty  to  Mitigate 

The  Pmrnittee  shall  take  all 
reasonable  steps  to  minimize  or  prevent 
any  discharge  in  violation  of  this  permit 
which  has  a  reasonable  likelihood  of 
adversely  affecting  human  health  or  the 
environment. 

IV.  General  Requirements 

A.  Antidpated  Nonccnnpliance 

The  Permittee  shall  also  give  advance 
notice  to  the  Director  and  ADEC  of  any 
planned  changes  in  the  permitted 
facility  or  activity  which  may  result  in 
noncompliance  with  permit 
requirements. 

B.  Permit  Actions 

This  permit  may  be  modified,  revoked 
and  reissued,  or  terminated  for  cause. 
The  filing  of  a  request  by  the  Permittee 
for  a  permit  modification,  revocation 
and  reissuance,  or  termination,  or  a 
notification  of  planned  changes  or 
antidpated  ncmcompliance,  does  not 
stay  any  pennit  condition. 


C  Duty  to  Reapply 

If  the  Permittee  wishes  to  continue  an 
activity  regulated  by  this  permit  after 
the  expiration  date  of  this  permit,  the 
Permittee  must  apply  for  and  obtain  a 
new  pennit  The  NOI  should  be 
submitted  at  least  90  days  before  the  • 
expiration  date  of  this  permit. 

D.  Duty  to  Provide  Information 

The  Pomittee  shall  furnish  to  the 
Director  and  ADEC,  within  a  reasonable 
time,  any  information  which  the 
EMrector  or  ADEC  may  request  to 
determine  whether  cause  exists  for  - 
modifying,  revoking  and  reissuing,  or 
terminating  this  permit,  or  to  determine 
compliance  with  this  permit. 

E.  Other  Information 

When  the  Permittee  beccHnes  aware 
that  it  failed  to  submit^y  relevant  facts 
in  a  permit  application,  or  submitted 
incorrect  information  in  a  p>ermit 
application  or  any  report  to  the  Director 
or  ADEC,  it  shall  promptly  submit  such 
facts  or  information. 

F.  Oil  and  Hazardous  Substance 
Liability 

Nothing  in  this  permit  shall  be 
construed  to  preclude  the  instituticm  of 
any  legal  action  or  relieve  the  Permittee 
from  any  responsibilities,  liabiUties,  or 
penalties  to  which  the  Permittee  is  or 
may  be  subject  tmder  Section  311  of  the 
Act. 

G.  Property  Rights 

The  issuance  of  this  permit  does  not 
convey  any  property  rights  of  any  sort, 
or  any  exclusive  privileges,  nor  does  it 
authorize  any  injury  to  private  property 
or  any  invasion  of  personal  rights,  nor 
any  infringement  of  federal,  state  or 
load  laws  or  regulations. 

H.  Severability 

The  provisions  of  this  permit  are 
severable,  and  if  any  provision  of  this 
permit,  or  the  application  of  any 
provision  of  this  permit  to  any 
circumstance,  is  held  invalid,  the 
appUcation  of  such  provision  to  other 
circumstances,  and  the  remainder  of 
this  pennit,  shall  not  be  affected 
thereby. 

I.  State  Laws 

Nothing  in  this  permit  shall  be 
construed  to  predude  the  institution  of 
any  legal  action  or  relieve  the  Permittee 
from  any  responsibilities,  liabilities,  or 
penalties  established  pursuant  to  any 
applicable  state  law  or  regiilation  under 
authority  preserved  by  Section  510  of 
the  Act 


V.^ 
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J.  Paperwork  Reduction  Act 

EPA  has  reviewed  the  reqiiiiements 
imposed  on  regulated  facilities  in  this 
final  general  permit  imder  the 
Paperwork  Reduction  Act  of  1980,  44 
'U.S.C.  3501  et  seq.  The  information 
collection  requirements  of  this  permit 
have  already  been  approved  by  the 
Office  of  Management  and  Budget  in 
submission  made  for  the  NPDES  permit 
program  under  the  provisions  of  the 
CWA. 

K.  hispection  and  Entry 

The  Permittee  shall  allow  the 
Director,  ADEC,  or  an  authorized 
representative  (including  an  authorized 
contractor  acting  as  a  representative  of 
the  Administrator),  upon  the 
presentation  of  credentials  and  other 
documents  as  may  be  required  by  law, 
to: 

1.  Enter  upon  the  Permittee's 
pmnises  where  a  regulated  facility  at 


activity  is  located  or  conducted,  or 
where  records  must  be  kept  under  the 
conditions  of  this  permit; 

2.  Inspect  at  reasonable  times  any 
facilities,  eqmpment  (including 
monitoring  and  control  equipment), 
practices,  or  operations  regulated  or 
required  under  this  permit;  and 
•     3.  Sample  or  monitor  at  reasonable 
times,  for  the  purpose  of  assuring  permit 
compliance  or  as  otherwise  authorized 
by  \he  Act,  any  substances  or 
parameters  at  any  location. 

L.  Transfers 

This  pennit  may  be  automatically 
transferred  to  a  new  permittee  if: 

1.  The  ciirrent  permittee  notifies  the 
Director  at  least  30  days  in  advance  of 
the  proposed  transfer  date; 

2.  The  notice  includes  9  written     ^1:.- 
Dgreement  betwem  the  existing  and  new 
permittees  containing  a  specific  date  for 
transfer  of  permit  respoisibility. 


coverage,  and  liability  between  them; 
and 

3.  The  Director  does  not  notify  the 
existing  permittee  and  the  proposed 
new  permittee  of  his  or  her  intent  to 
modify,  or  revoke  and  reissue  the 
permit.  If  this  notice  is  not  received,  the 
transfer  is  effective  on  the  date  specified 
in  the  agreement  mentioned  in 
paragraph  2  above. 

V.  Definitions 

A.  "Active  Stream  Channel"  means 
that  part  of  the  channel  that  is  below  the 
level  of  the  water.  Unvegetated  gravel 
bars  are  considered  part  of  the  active 
stream  channel. 

B.  "Silt  and  day"  are  soil  oarticles 
having  a  diameter  of  less  than  0.002  mm 
(2  microns). 

[FR  Doc.  96-30748  Filed  12-5-96;  8:45  am] 
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Boeing;  published  11-6-96 

TRANSPORTATION 
OEPARTMENT 


RULE8  QOMQ  MTO    -•  -r 
EFFECT  TODAY 


^ 


AGRICULTURE 
DEPARTMENT 
Fann  Sewloe  Agency 
Dairy  indemnity  payment 

program;  (XJbtohed  12-6-96 
DEFENSE  DEPARTMENT 
Acquisition  regulations: 
Business  combination 
external  restructuring 
coels;  rreimbursement; 
published  12-6-96 
Contract  termination 
notification;  published  12- 
6-96 
ENVIRONMENTAL 
PROTECTION  AGENCY 
Air  quality  implementation 
plens;  approval  and 
promulgation;  various 


Califomia;  published  10-7-96 
Nevada;  published  11-6-96 

FEDERAL 

COMMUNICATIONS 

Common  carrier  services: 
Digital  television;  technical 
standards;  published  12-3- 
96 
FEDERAL  RESERVE 
SYSTEM 
Securities: 
Relations  with  dealers  in 
securities  under  section 
32,  1933  Banking  Act 
(Regulation  R);  and 
miscellaneous 
interpretations;  published 
11-6-96 
SOCIAL  SECURITY 
ADMINISTRATION 
SodaJ  security  benefits: 
Federal  old  age,  survivors 
and  disability  insurance- 
Disability  and  blindness 
determinatiorts; 
expiration  date 
extermxi  for  growth 
impainnent  listings; 
published  12-6-96 
TRANSPORTATION 
DEPARTMENT 
Organization,  functions,  and 
authority  delegations: 
Maritime  Administrator, 
published  12-3-96 
TRANSPORTATION 
DEPARTMENT 
Fadaral  Aviation 
Administration 
Ainworthiness  directives: 


Aonvniauauon 

Engineering  and  traffic 


CertMication  acceptance 
A    streamlining  and 
.  simplification;  alternate 
procedures  use  t>y  State 
highway  agencies  for  non- 
interstate  projects; 
published  11-6-96 

COMMENTS  DUE  NEXT 
WEEK 

COMMERCE  DEPARTMENT 
National  Oceanic  and 
AUnosphailc  Adnrinlaliallon 

Fishery  cortservation  and 
management 
Alaska;  fisheries  off 
Exclusive  Ecorxxnic  Zone- 
Pacific  cod  reallocation; 
comments  due  by  12- 
10^;  published  10-17- 
96 
Magnuson  Act  provisions: 
comments  due  by  12-9- 
96;  published  11-8^6 

DEFENSE  DEPARTMENT 

Federal  Acquisition  Regulation 

(FAR): 

,  ADP/telecommunicatiortt 
Federal  Supply 
Schedules;  conrwnents  due 
by  12-9-96;  pubfished  10- 

EDUCATION  DEPARTMENT 

Federal  regulatory  review: 
Disability  and  Rehabiitation 
Research  Projects  arxf 
Centers  Program; 
comments  due  by  12-10- 
96;  published  10-11-96 

ENERGY  DEPARTMENT 

Federal  Energy  Regulatory 
Conwnlaaion 

Natural  Gas  Policy  Act 
Interstate  natural  gas 
pipelines- 
Business  practice 
standards;  comments 
due  by  12-13-96; 
published  11-19-96 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  pollution  corrtrol;  new 
motor  vehicles  and  engines: 
New  norvoad  compressioiv 
ignition  engines  at  or 
atx>ve  37  kilowatts- 
Orvhighway  oompressiorv 
ignition  engoies  in 
nonroad  vehicles;  use 
and  replacement 


provisiorts;  convnents 
due  by  12-12-96; 
pubished  11-12-96 
Orvhighway  oompressiorv 
ignition  engines  in 
nonroad  vehicles;  us< 
and  replacement 
provisionB;  comments 
duaby  12-12-96; 
pubished  11-12-96 
Urban  buses  (1993  and 
earfcer  model  years); 

roirOWI/TODUSa 

requramerts;  equipment 
certification— 
Post-rebuid  1997 
emission  levels;  update; 
comments  due  by  12- 
12-96;  published  11-12- 
96 
Air  quelty  implemeraation 
plans;  approval  and 
promulgalion;  various 
Stales: 

CaWomia;  comments  due  by 
12-&^;  published  11-6- 
96 
Clean  Air  Act 
Special  exemptions; 
American  Samoa  et  al.; 
comments  due  by  12-13- 
96;  published  11-13-96 
FEDERAL 

COMMUNICATIONS 
COMMISSION 
Common  carrier  services: 
Newspaper/broadcast  cross- 
ownership  restriction; 
waiver;  comments  due  t>y 
12-9-96;  published  10-15- 
96 
Radio  services,  special: 
Amateur  services- 
Visiting  foreign  operators; 
authorization  to  op^fate 
stations  in  U.S.; 
comments  due  by  12- 
13-96;  published  10^ 
96 
Private  land  mobile 
services- 

220  MHz,  40-mile  mie; 
eliminalion;  comments 
due  by  12-10-96; 
published  11-25-96 
Radio  stations;  table  of 
assignments: 

Guam;  comments  due  by 
12-9-96;  published  10-29- 
96 
Oregon;  comments  due  by 
12-9-96;  published  10-29- 
96 
Tennessee;  comments  due 
by  12-9-96;  published  10- 
29-96 

FEDERAL  HOUSING 
FINANCE  BOARD 

Federal  home  Idan  bank 

system: 

Advwices  to  nonmembers;  " 
comments  due  tjy  12-9- 
96;  published  10^-96 


FEDERAL  RESERVE 
SYSTEM 

Loarw  to  executive  officers, 
dkadors,  and  principal 
shareholders  of  iimiAim 
banks  (Regutalton  O): 
Loans  to  holding  companiee 
arxl  afWates;  comments 
due  by  12-9-96;  published 
11-6^ 

GENERAL  SERVICES 
ADMINISTRATION 

Federal  Acquisitkyi  Regulation 
(FAR): 

ADP/telecommunicattons 
Federal  Supply 
Schedules;  comments  due 
by  12-9-96;  pubfished  10- 

HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
Food  and  Drug 


Food  for  iHjman  consumpliort 
Food  labeling- 
Sacchahn  and  its  salts; 
retail  establishment 
notice;  reguiallon 
removed;  comments 
due  by  12-11-96; 
publisheci  9-27-96 
HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
PubHc  Haaiai  Sarvlea 
Organ  Procurement  and 
Transplartalion  Network; 
operaiton  framework  and 
Federal  oversight  proviswns: 
Human  livers  aNocatnn 
policies;  comments  due 
by  12-13-96;  pubfished 
11-13-96 
HOUSING  AND  URBAN 
DEVELOPICNT 
DEPARTMENT 
Federal  regulatory  reform: 
HUD  and  HUOassisled 


rek>catton  assistance,  and 
reel  property  acquisifion; 
streamhmng;  comments 
due  by  12-10-96; 
pubfished  10-11-96 

Low  ncome  fwusing: 
HOPE  lor  fwmeowrwrsNp  of 
singto  tamiy  fumes 
program  (HOPE  3); 
comments  due  by  12-9- 
96;  published  10-10-96 

JUSTICE  DEPARTMENT 

Immigration  and 

Naturrilzatlon  Service 

Immigratkxi: 
Port  Passenger  Accelerated 
ServKe  System 
(PORTPASS)  Progr«n; 
dednated  corrvnuter  lane 
(DCL)  system  costs  fee; 
comnrtente  due  by  12-10- 
96;  pubfished  10-11-96 

NATIONAL  AERONAUTICS 

AND  SPACE 

ADIMNISTRATION 

Federal  Acquisitnn  Regulation 
(FAR): 
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AOP/teleconrwnunicationK 
Fedecal  S<;v)ply 
SchsduiM;  ooiranents  dus 
by  12-»«6:  pubfishad  tO- 
8-96 

NUCUEAR  REQULATORY 


Production  and  tifiiyalicin 
fecWss;  doniutic  IcansinQ: 

Elwtic  uttty  industry; 
rMkuduring  and 
sconomic  dsnguMion; 
pdcy  slalHTMnt: 
commanii  du»  by  12-9- 
96:  pubishwl  9-23^ 

TENNESSEE  VALLEY 
AUTHORITY 

Piwacy  Act;  iniptsnwntation; 
oommanis  dua  by  12-t2-96: 
pubtishad  11-12-96 


TRANSPORTATION 
OEPARTHENT 


Ainvoflhinaas  diradtvaa! 

Doaino;  oonvnants  dua  by 
12-9^:  pubMwd  10-10- 
96 


by  12-9-96;  pubNahad  10- 
8^ 

FxMfBT,  conwnanlB  dua  by 
12-10^;  publihad  10- 
31-96 

''QlettkjQai;  conwnanli  dua 
by  12-13-96;  publahad 
10-15-96 

Jatstraeni;  oonwnanlB  due 
by  12-9-96;  puWahad  10- 
10^ 


Laeijat;  oommants  dua  by 
12-9-96;  pubiahad  10^6- 
96 

by  12-9-06;  pubished  10- 

10-96 
Hoonaon  riaaoopiar  uo., 

oommanla  dua  by  12-9- 

96;  pubiahad  10-10-96 
Saab;  oommants  dua  by  12- 

9^6;  pubiiahad  10-28-96 
SIcorsky;  oommants  dua  by 
.;-  12-1096;  pubiahad  10- 

'   11-96 
TREASURY  DEPARTMENT 


Alcohol,  tobaooo,  and  olhaf 
Aloohoic  bevafagas, 
tobacco  products,  and 


ciQarettB  popars  and 
lubes;  axpoilation; 
oommanis  dua  by  12-9- 
96;  pubiahad  10-2&96 

TREASURY  DEPARTMENT 

TImNI  SupaniMon  Oflhie 

Mutual  aavinga  and  loan 


company  aatabiahmani  by 
mutual  hoidng  company 
stnxture;  comments  dua 
by  12-13-96;  pubished 
11-13-96 

VETERANS  AFFAIRS 
DEPARTMENT 

*  *    nil  -  II    ^  A^^b^^te   .1  ■  Hi ■  iialii.i 

liuman  mmetus  prawcaon. 
Raaearch-falalad  injuries 


comments  due  by  12-9- 
96;  pubiahad  9^-96 
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Public  Laws 
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105th  Congress,  1st  Session,  1997 


Pamphlet  prints  of  public  laws,  often  referred  to  as  slip  laws,  are  the  initial  publication  of  Federal 
laws  upon  enactnnent  and  are  printed  as  soon  as  possible  after  approval  by  the  President. 
Legislative  history  references  appear  on  each  law.  Subscription  service  includes  all  public  laws, 
issued  irregularly  upon  enactment,  for  the  105th  Congress,  1st  Session,  1997. 

Individual  laws  also  nnay  be  purchased  from  the  Superintendent  of  Documents,  U.S. 
Government  Printing  Office.  Prices  vary.  See  Reader  Aids  Section  of  the  Federal  Flegister  for 
announcements  of  newly  enacted  laws  or  access  the  online  database  at  http://www. access. 
gpo.gov/su_docs/ 


Superintendent  of  Documents  Subscriptions  Order  Form 

I    I  YES,  enter  my  subscription(s)  as  follows: 


Ordar  ProoaMing  Cods: 

*6216 


Charge  your  order. 
If  EMyl 
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Fax  your  orders  (202)  512-2250 
Phone  your  orders  (202)  512-1800 


subscriptions  to  PUBLIC  LAWS  for  the  105th  Congress,  1st  Session,  1997  for  $190  per  subscription. 


The  total  cost  of  my  order  is  $ Int£!mational  customers  please  add  25%.  Prices  include  regular  domestic 

postage  and  handling  and  are  subject  to  change. 

Please  Choose  Method  of  Payment: 

I    I  Oieck  Payable  to  the  Superintendent  of  Documents 


(Company  or  Personal  Name) 

(Please  type  or  print) 

(Additional  address/attention  line) 

(Street  address) 

(City,  State,  ZIP  Code) 

(Daytime  phone  including  area  code>< 

I    I  GPO  Deposit  Account 

I    1  VISA  or  MasteiCard  Account 


l-D 


Thank  you  for 

(Credit  £anl  expiration  dale)  y^^^  order! 


(Purchase  Order  No.) 
Mayf 


YES  NO 

your  nameMdreasavrihriile  to  other  mien?     | |  | | 


(Audiorizing  Signature) 

Mail  To:  Superintendent  of  Documents 

P.O.  Box  371954,  Pittsburgh,  RA  15250-7954 
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Now  Available  Online 

throughv^-  ^ 

GPO  Access' 

A  Service  of  the  U.S.  Government  Printing  Office 

Federal  Register 

updated  Daily  by  6  a.m.  ET 

-     -     ~   .      .  -  .  r  -' 

Easy,  Convenient,       ^^  ^   '^ 
FREE 

Free  public  connections  to  the  online 
Federal  Register  are  available  through  the 
GPO  Access  service. 


a^.Am) 


To  connect  over  the  World  W^de  Web, 
go  to  the  Superintendent  of 
Documents'  homepage  at 
http://www.access.gpo.gov/su_docs/ 

To  connect  using  telnet, 
open  swais.access.gpo.gov 
and  login  as  guest 
(no  password  required). 

To  dial  directly,  use  com- 
munications software  and 
modem  to  call  (202) 
512-1661;  type  swais,  then 
login  as  guest  (no  password 
required).  .  ,, 

You  may  also  connect  using  local  WAIS  client  software.  For  further  information,  contact 
the  GPO  Access  User  Support  Team: 


Voice:  (202)  512-1530  (7  a.m.  to  5  p.m.  Eastern  time). 

Fax:  (202)  512-1262  (24  hours  a  day,  7  days  a  week). 

Internet  E-Mail:  gpoaccess@gpo.gov 


Public  Papers 
of  the 

Presidents 
off  the 
United  States 

Annual  volumes  containing  the  public 
messages  and  statements,  news 
conferences,  and  other  selected  papers 
released  by  the  White  House. 

Volumes  for  the  following  years  are 
available;  other  volumes  not  listed  are   ' 
out  of  print. 

William  J.  Clinton 

1993 

(Book  I) $61.00 

1993 

(Book  n) .$61.00 

1994 

(Book  I) $66.00 

1994 

(Book  If) $62.00 

1995  < 

(Book  I) $60.00 


PdblMlwd  by  riw  Office  of  Ihc  Ftdtnii  Ratisitr.  NctioMl 
ArchivM  and  Itecofdt  AdHMiwlraliaa 

Mafl  order  to: 

Superintradent  of  Documents 

P.O.  Box  371954,  Pittdjurgh,  PA  15250-7554 


(Rev.  9-96) 


Order  Now! 

The  United  States  Government  Manual 
1 996/1 997 

As  the  official  handbook  of  the  Federal  Government,  the ' 
Manual  is  the  best  source  of  information  on  the  activities,  func- 
tions, organization,  and  principal  officials  of  the  agencies  of  the 
legislative,  judicial,  and  executive  branches.  It  also  includes 
information  on  quasi-official  agencies  and  international  orga- 
nizations in  which  the  United  States  participates. 

Particularly  helpful  for  those  interested  in  where  to  go  and 
who  to  contact  about  a  subject  of  particular  concern  is  each 
agency's  "Sources  of  Information"  section,  which  provides 
addresses  and  telephone  numbers  for  use  in  obtaining  specifics 
on  consimier  activities,  contracts  and  grants,  employment,  pub- 
Ucations  and  films,  and  many  other  areas  of  citizen  interest. 
The  Manual  also  includes  comprehensive  name  and 
agency/subject  indexes. 

Of  Mgnificant  historical  interest  is  Appendix  B,  which  lists 
the  agencies  and  functions  of  the  Federal  Government  abolished, 
transferred,  or  renamed  subsequent  to  March  4, 1933. 
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GOVER^MEfiT  MANUAL 

1996/97 
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The  Manual  is  published  by  the  Office  of  the  Fed^al 
Register,  National  Archives  and  Records  Administration. 
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*36  per  copy 
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Charge  your  order. 
It's  easy! 


■  B 


PIAUCATON8  *  PBKOOLS  *  aECmONC  mOOUCTS 
Ordar  Procaoing  Codr 

*7917 

G  YES,  please  send  me copies  of  The  United  States  Gk>verT>ment  Manual,  1 996/97, 

S/N  069-000-00069-0  at  *36  {«45  foreign)  each. 

Total  cost  of  my  order  is  * .  Price  includes  regular  domestic  postage  and  handfirig  arxl  is  subject  to  change. 

Check  method  of  payment: 

□  Check  payable  to  Superintendent  of  Documents 


Company  or  personal  name 


(Please  type  or  print) 


Additional  address/attention  line 


Street  address 


□  GPO  Deposit  Account                               |     - 

□VISA     □  MasterCard 

lEZIE 

^  (expiration  date)     Thank  vou  for  your  order! 

City,  State,  Zip  code 


Daytime  phone  including  area  code 


Purchase  order  number  (optional) 

Photocopies  of  this  form  are  acceptable. 

Please  include  complete  order  fomi  with  your  payment. 


AuttKMTizing  signature  aw 

Mail  orders  to:       Superintendent  of  Documents 
>       *-.  .  P.O.  Box  371954      * 
.,  -  --:^-^  Pittsburgh.  PA  15250-7954 

Fax  orders  to:        (202)512-2250 


Phone  orders  to:  (202)512-1800 


■'•^-•^   .'r*  ■ 


Annoimdng  the  Latest  Edition 

TheFederal 
Register: 

What  It  Is 

and 

How  to  Use  It 


A  Guid«  for  the  User  of  the  Federal  Reglitar- 
Code  of  Fedovl  Regulatknis  Syatem 

This  handbook  is  used  for  the  educational 
workshops  conducted  by  the  Office  of  the 
Federal  Register.  For  those  persons  unable  to 
attend  a  workshop,  this  handbook  will  provide 
guidelines  for  using  the  Federal  Register  and 
related  publications,  as  well  as  an  explanation 
of  how  to  solve  a  sample  research  problem. 


Price  $7.00 


Superintendent  of  Documents  Publications  Order  Form 

Order  pnxxMjng  code: 

*6173 

I — I  YES,  please  send  me  the  following: 


Ife^^a 


Charge  your  order. 
/fliEMyf 
lb  tax  your  orders  (202)-512-2250 


copios  of  TiM  Ftdani 


■Whil  N  to  and  Hem  %  Um  N,  at  VM  par  copy.  Sloefc  No.  006-000-00044-4 


The  total  cost  of  my  order  is  $ ■   '■■     '.' htematioiial  customers  please  add 25%.  Prices  include  i^ular  domestic 

postage  and  handling  and  are  subject  to  change. 

*    V  Please  Choose  Method  of  Riyment: 

I — I  Check  Playable  to  the  Superintendent  of  Documents 
[J  GPO  Deposit  Account         I    I    I    I   .1    I    I    l~f~]' 


(Company  or  Personal  Name) 


(Street  address) 


(City.  Stale.  ZIP  Code) 


(Please  type  or  print) 


(Additional  address/attention  line) 


I I  VISA  or  MasterCard  Account 


(Daytime  phone  including  area  code) 

(Purchase  Order  No.)  "~ 

M^  wt  make  your  name/addrcai  avaBable-to  odMr 


M  1  1  M                   -1               1 

1           1             (Credit  card  expiration  date)               Thank  you  pr 

your  order! 

(Authorizii^  Signature) 


<Rr>.  l-«) 


YES    NO 

□    □ 


Mail  To:    New  Orders,  Superintendent  of  Documents 
P.O.  Box  371954,  Pittsbuigh,  R\  15250-7954 


Would  you  Ilka 
to  know... 

if  any  changes  have  been  made  to  the 
Code  of  Federal  Regulations  or  what 
documents  have  been  published  in  the 
Federal  Register  without  reading  the 
Federal  Register  every  day?  If  so,  you  « 
may  wish  to  subscribe  to  the  LSA 
(Ust  of  CFR  Sections  Mected),  the 
Federal  Register  Index,  or  both. 

LSA  •  LM  of  CFR  SMtioiw  AftocMd 

The  LSA  (Ust  of  CFR  Sections  Affedee^ 
is  designed  to  lead  users  of  ttM  Code  of 
Federal  Regulations  to  amendatory 
actions  putiished  in  the  Federal  Registsr. 
The  LSA  is  issued  monthly  in  cumulallva  form. 
Entries  indteats  the  nature  of  the  cttanges— 
such  as  revised,  removed,  or  corrected 
$26.00  per  year. 


ine  imex,  covering  me  comems  or  me 
oaay  reoerai  negwier,  is  issued  ■monmty  n 
cumulative  form.  Entries  are  carried 
prtmariy  under  ttte  names  of  the  issuing 
agencies.  Stgnificarrt  subjects  are  carried 
as  croes-referorKaB. 
$24.00  per  year. 


A  Andng  aid  s  mduded  n  satfi  puMcMon  mAcA  tatt 
Federal  mgislef  page  numbers  w(fi  itte  dale  ol  puttcamn 
n  the  federal  fiegi^ 


Superintendent  of  Documents  Subscription  Order  Fonn 


OMtv  nooMMng  Code 

15421 


I I    YES,  enter  the  following  indicated  subscriptions  for  one  year 


CfMrpa /BUT  oRlar. 


Fax  your  orders  (202)  512-2250 
Phone  your  orders  (202)  512-1800 


The  total  cost  of  my  order  is  $ 

regular  domestic  postage  and  handling  and  is  subject  to 
duinge.  International  customers  please  add  25%. 


LSA  ♦LM  of  CFR  Sectiens  Affected  (LCS)  at  $26.00  each 

Federal  Register  Index  (FRSU)  at  $24.00  each 

.  Price  includes 


(CamfMny  or  penoiul  name) 


(Please  type  or  priat) 


(Adcfitioiul  addrcM/anentioa  line) 


(Street  addrea) 


(Qty.  Sate,  Zip  code) 


(Daytime  phooe  inHiytmg  area  code) 


(Piuchate  order  na) 


Far  privacj^i 

Q  EK)  not  make  my  name  available  to  other  mailen 

Check  iMthod  of  payiMat: 

Q  Chedc  payal)ie  to  Superintendent  of  Documents 

□  GPO  Deposit  Account        f  I    I    I    I    I    H  -  D 

□  VISA  a  MasterCard 


(espiratioa) 


I'  I  I  I  I  I  I  I  I  I  I  I  I  I  I  I  I  rm 

(Authorizing  signature)  «m 

Tkamk  you  for  your  order! 

Mail  to:    Superintendent  of  Documents 

P.O.  Box  371954,  Pittsburgh,  PA  15250-7954 
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Briefiags  on  How  To  Vm  the  Federal  Regiater 

For  information  on  briefings  in  Washington,  IXI,  and 
Austin,  TX,  see  announcement  on  the  inside  cover  of 
this  issue. 
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Now  Available  Online 

Code  of  Federal  Regulations 

via 

GPO  Access 

(Selected  Volumes) 

Free,  easy,  online  access  to  selected  Code  of  Federal 
Regulations  (CFR)  vohiraes  is  now  available  via  GPO 
Access,  a  service  of  the  United  States  Government 
Printing  Office  (GPO).  CFR  titles  will  be  added  to  GPO 
Access  incrementally  throughout  calendar  yean  1996  and 
1997  until  a  complete  set  is  available.  GPO  is  taking  steps 
so  that  the  online  and  printed  versions  of  the  CFR  will  be 
released  concunently. 

Hie  CFR  and  Federal  Register  on  GPO  Access,  are  the 
official  online  editions  authorized  by  the  Administrative 
,Conunitiee  of  the  Federal  Register. 

To  access  CFR  volumes  via  the  Worid  Wide  Web,  and  to 
fuid  out  which  voltunes  are  available  online  at  a  given 
time  usen  may  go  to:  '    ^ 

-k  http:www.access.gpo.2(w/nar8^ 

New  titles  and/or  volumes  will  be  added  to  diis  online 
service  as  they  become  availaUe.  The  initial  titles 
introduced  include:  ' 

-k  Title  20  (Parts  4(KM99>— Employees' Benefits 
(Social  Security  Administration) 

-k  Title  21  ((kimpiete)— Food  and  Drugs  (Food  and  Drug 
Administration,  Drug  Enforcement  Administration,  Office  of 
National  Drug  C>)ntrot  Policy) 

it  Title  40  (Almost  complete) — Protection  of  Environment 
(Environmental  Protection  Agency) 

For  additional  information  on  GPO  Access  products, 
services  and  access  methods,  see  page  II  ck  contact  the 
GPO  Access  User  Support  Team  via: 

•  Ptwne:  toll-free:  1-888-293-6498 
'*'  Email:  gpoaccessOgpo.gov 
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the  Office  of  the  Federal  Register,  National  Archives  and  Records 
Administration,  Washington,  IXZ  20408,  under  the  Federal  Register 
Act  (49  Stat.  500,  as  amended:  44  U.S.C  Ch.  15)  and  the 
regulations  of  the  Administrative  Committee  of  the  Federal  Register 
(1  CFR  Ch.  I).  Distribution  is  made  only  by  the  Superintendent  of 
Documents,  U.S.  Government  Printing  Omce,  Wasnington,  DC 
20402. 

The  Federal  Register  provides  a  uniform  system  for  making 
available  to  the  public  regulations  and  legal  notices  issued  oy 
Federal  agencies.  These  ^include  F^residential  proclamations  and 
Executive  Orders  and  Federal  agency  documents  having  general 
applicability  and  legal  effect,  documents  required  to  be  published 
by  act  of  Congress  and  other  Federal  agency  documents  of  public 
interest.  Documents  are  on  file  for  public  inspection  in  the  Office 
of  the  Federal  Register  the  day  before  they  are  published,  imless 
earlier  filing  is  requested  by  the  issuing  agency. 

The  seal  of  the  National  Archives  and  Records  Administration 
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This  section  of  the  FEDERAL  REGISTER 
contains  regulatory  documents  having  general 
applicability  and  legal  effect,  most  of  which 
are  l(eyed  to  and  codified  in  the  Code  of 
Federal  Regulations,  which  is  published  under 
SO  titles  pursuant  to  44  U.S.C.  1510. 

The  Code  of  Federal  Regulations  is  sold  t>y 
the  Superintendent  of  Documents.  Prices  of 
new  books  are  Nsted  In  the  first  FEDERAL 
.  REGISTER  issue  of  each  week. 


DEPARTMENT  OF  AGRICULTURE 

Forest  Servic* 

36CFRPart223 

Sale  and  Disposal  of  National  Forest 
System  Timber;  Modification  of 
Contracts  To  Prevent  Environmental 
Damage  or  To  Conform  to  Forest  Plans 

agency:  Forest  Service.  USDA. 
ACTION:  Final  rule;  technical 
amendment. 

SUMMARY:  This  technical  amendment 
combines  two  similar  rules  to  estabhsh 
one  streamlined  regulation  for 
modifying  timber  sale  contracts.  The 
need  for  diis  technical  Eimendment 
became  apparent  when  the  agency 
reviewed  its  regulations  as  part  of  the 
President's  Regulatory  Reinvention 
Initiative. 

EFFiCnVE  date:  December  9,  1996. 
FOR  FURTHER  INFORMATION  CONTACT: 
Jim  Naylor,  Timber  Management  Staff, 
Forest  Service,  USDA,  P.O.  Box  96090, 
Washington,  D.C.  20090-6090,  (202) 
205-0858. 

SUPPLEMENTARY  INFORMATION:  Section  6 
of  the  Forest  and  Rangeland  Renewable 
Planning  Act  of  1974  (16  U.S.C.  1600  et 
seq.)  directs  that  contracts,  permits,  and 
other  instruments  for  use  of  National 
Forest  System  lands  be  consistent  with 
land  management  plans.  Part  223  of 
Title  36  of  the  Code  of  Federal 
Regulations  implements  this  direction 
by  providing  for  modification  of  timber 
sale  contracts  and  permits  in  §  223.39, 
Revision  of  contract  conditions,  and 
§  223.113.  Mo<kfication  to  prevent 
environmental  damage  or  to  conform  to 
forest  plans.  However,  these  provisions 
are  redimdant;  the  content  of  §  223.39  is 
largely  repeated  in  §  223.113.  Therefore, 
in  order  to  streamline  the  regulations 
and  eliminate  any  confusion  caused  \»f 
redundancy,  this  technical  amendment 
removes  and  reserves  §  223.39  and 


makes  minor  revisions  to  §  223.113  to 
clarify  and  simplify  the  rule. 

Section  223.39  states  that  timber  sale 
contracts,  permits,  or  other  instruments 
longer  than  2  years  in  duration  shall 
provide  for  revision  of  contract  terms  to 
make  them  consistent  with  guidelines 
and  standards  developed  to  implement 
section  6  of  the  Forest  Rangeland  and 
Renewable  Resources  Planning  Act  of 
1974,  as  amended,  and  with  land 
management  plans  developed  or  revised 
thereunder,  lliis  regulation  also 
provides  for  a  rate  redetermination  to 
compensate  for  any  differences  in  value 
after  the  contract  changes  are  made.  The 
revised  §  223.113,  like  the  current 
§  223.113,  includes  the  substance  of 
§  223.39  but  removes  the  qualification 
that  the  legal  instruments  must  be 
longer  than  two  years  because  the  two 
year  requirement  is  not  in  compliance 
with  the  National  Forest  Management 
Act  of  1976  (NFMA),  which  amended 
the  Forest  and  Rangeland  Renewable 
Planning  Act  of  1974.  NFMA  states  that 
contracts,  permits,  and  other 
instruments  must  be  consistent  with 
land  management  plans,  but  the  act 
does  not  exempt  from  compliance 
contracts  and  permits  that  are  less  than 
two  years  in  diiration. 

The  revised  §  223.113  is  substantively 
the  same  as  the  current  §  223.113,  The 
revised  §  223.113  provides  that 
contracts,  permits,  and  other 
instruments  may  be  modified  to  prevent 
environmental  damage  or  to  make  them 
consistent  with  amendments  or 
revisions  of  land  management  plans 
adopted  subsequ«it  to  award  or 
issuance  of  a  timber  sale  contract, 
permit,  or  other  such  instrument.  The 
refwence  to  "permits  and  other 
instruments"  is  added  in  the  revised 
§  223.113  in  order  to  mirror  the 
language  of  NFMA  and  to  incorporate 
the  language  of  §  223.39.  Revised 
§  223.113.  like  the  current  §  223.113. 
also  {HDvides  for  compensation  in  the 
event  of  contract  modification.  The 
language  relating  to  compensatioo. 
which  can  include  a  rate 
redetermination,  is  simplified  in  the 
amended  rule  by  referring  to  timber  sale 
contract  provisions  and  §  223.60  of  this 
subpart,  the  regulations  for  determining 
fair  market  value. 

The  revised  regulation  does  not 
include  the  statement:  "Modifications 
shall  be  subject  to  the  purchase's  vaUd 
existing  rights."  wfaicb  i&in  the  current 


§  223.113.  This  language  is  supwfluous 
and  confusing  because  the  contract 
already  s^ts  forth  the  parties'  rights  and. 
therefore,  this  statement  does  not  clarify 
nor  add  to  the  parties'  rights  imder  the 
contracL 

Complianoe  With  AdministratiTe 
Procedure  Act 

Pureuant  to  5  U.S.C  553(b)(3)(B)  of 
the  Administration  Procedure  Act,  the 
Forest  Service  has  determined  that 
publication  of  this  rule  for  notice  and 
comment  prior  to  adoption  is 
unnecessary.  The  final  rule  makes 
minor  technical  changes  to  streamline 
and  clarify  rules  at  36  CFR  part  223  so 
that  these  regulations  conform  to  the 
Forest  and  Rangeland  Renewable 
Planning  Act  of  1974.  This  rulemaking 
does  not  make  any  significant 
substantive  changes  to  the 
administration  of  timber  sale  contracts, 
permits,  or  other  legal  instruments 
when  they  need  to  be  modified  in  order 
to  prevent  environmental  damage  or  to 
comply  with  the  Forest  and  Rangeland 
Renewable  Planning  Act  of  1974. 

Regulatory  Impact 

This  technical  rule  has  no  substantive 
revisions  and  is  not  subject  to  review 
under  USDA  procedures  or  Executive 
Order  12866  on  Regulatory  Planning 
and  Review.  As  a  technical  amendment, 
this  final  rule  is  exempt  irom  further 
analysis  under  Executive  Order  12630, 
Takings  Implications;  the  Unfunded 
Mandate  Reform  Act  of  1995;  the 
Paperworic  Reduction  Act  of  1995;  and 
Executive  Order  12778.  Qvil  Justice 
Reform. 

List  of  Sukjectsin  36  CFR  Part  223 

Exports,  Government  coitfracts. 
National  forests.  Reporting 
requirements.  Timber  sales. 

Therefore,  for  the  reasons  set  forth  in 
the  preamble.  Part  223  of  Title  36  of  the 
Code  of  Fed^al  Regulations  is  hereby 
amended  as  follows: 

PART  22S-8ALE  AND  DISPOSAt  OF 
NATIONAL  FOREST  SYSTEM  TIMBER 

1.  The  authority  citation  continues  to 
read  as  follows: 

AudMrity:  90  StaL  2958, 16  U.S.C  472a;  98 
Stat  2213, 16  U.S.C.  618;  194  Stat.  714-728,  " 
16  U.S.C.  620-620h,  unless  otherwise  noted. 

S223.39    [Ramovedandflaeerved] 

2.  Rnnove  and  reserve  §  223.39 


I 
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1223.113   cmvlwdl 
3.  Revise  §  223.113  to  read  as  follows: 

1223.113    ModMeaUonofcomraetato 
pnvant  MnHrenmantai  damage  or  to 
confonn  to  toieat  plana. 

Umber  sale  contract,  permits,  and 
other  such  instruments  may  be  modified 
to  prevent  environmental  damage  or  to 
make  them  consistent  wi&  amendments 
or  revisions  of  land  and  resource 
management  plans  adopted  subsequent 
to  award  or  isstiance  of  a  timber  sale 
contract,  permit,  or  other  such 
instrument  Compensation  to  the 
purchaser,  if  any,  for  modifications  to  a 
contract  shall  be  made  in  accordance 
with  provisions  set  forth  in  the  timber 
sale  contract.  When  determining 
compensation  under  a  contract,  timber 
payment  rates  shall  be  redetermined  in 
accordance  with  appraisal  methods  in 
§  223.60  of  this-  subpart. 

Dated:  November  13, 1996. 
David  G.  Ui«Hr, 
Associate  Chief. 
(FR  Doc.  96-31232  Hlad  12-«-ge;  8:4S  am] 
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ENVIRONMEffTAL  PROTECTION 
AGENCY 

40CFRPart131 

[FRL-6659-«l 
RIN204<V-AC7» 

Water  Quality  Standards  for 
PefMisytvania 

agency:  Environmental  Protection 
Agency  (EPA). 
action:  Final  rule. 

SUMMARY:  This  rule  establishes  water 
quality  standards  applicable  to  waters  of 
the  United  States  In  the  Commonwealth 
of  Pennsylvaaia.  EPA  is  promiilgating 
this  rule  pursuant  to  Section  303(c)(4)  of 
the  Clean  Water  Act  (CWA).  This  rule 
establishes  an  antidegradation  policy  for 
Pennsylvania,  making  available 
additional  water  quality  protection  than 
currently  provided  by  the 
Commonwealth's  antidegradation  policy 
including  the  "Special  Protection 
Waters  Program,"  which  EPA 
disapproved  in  part  in  1994. 
EFFECTIVE  DATE:  January  8, 1997. 
ADDRESSES:  This  action's  administrative 
record  is  available  for  review  and 
copying  at  Water  Protection  Division, 
EPA,  Regfon  3, 841  Chestnut  Building, 
Philadelphia,  PA  19107.  For  access  to 
the  docket  materials,  call  Denise 
Hakowski  at  215-566-5726  for  an 
appointment.  A  reasonable  fee  will  be 
charged  for  copies.     « 


FOR  FURTHER  MFORMATION.  CONTACT: 
Evelyn  S.  MacKnight,  Chief,  PA/I^ 
Branch,  3WP11,  Office  of  Watersheds, 
Water  Protection  Division,  EPA,  Region 
3. 841  Ghestnut  Building,  Philadelphia. 
PA.  telephone:  215-566-5717. 

SUPPLEMENTARY  INFORMATION: 

A.  Potentially  A£fiected  Entitiea  '  "'' 

This  action  will  establish  a  Federal 
antidegradation  policy  applicable  to 
waters  of  the  United  States  in  the 
Commonwealth  of  Pisnnsylvania. 
Entities  potentially  affected  by  this 
action  are  those  dischargers  (e.g., 
industries  or  municipalities)  that  may 
request  authorization  for  a  new  or 
incnased  discharge  of  pollutants  to 
waters  of  the  United  States  in 
Pennsylvania.  This  list  is  not  intended 
to  be  exhaustive,  but  rather  a  guide  for 
readers  regarding  entities  potentially 
affected  by  this  action.  Other  types  of 
entities  not  fisted  could  also  potentially 
be  affiscted.  If  you  have  questions 
regarding  the  applicability  of  this  action 
to  a  particular  entity,  consult  the  person 
listed  in  the  preceding  FOR  FURTHER 
INFORMATION  CONTACT  section. 

B.  Backgroond  >  '  -i 

Undw  section  303  (33  U.S.C.  1313)  of 
the  Clean  Water  Act  (CWA),  States  are 
required  to  develop  water  quality 
standards  for  waters  of  the  Unitml  States 
within  the  State.  States  are  required  to 
review  their  water  quality  standards  at 
least  once  every  three  years  and,  if 
appropriate,  revise  or  adopt  new 
standards.  33  U.S.C  1313(c).  States  are 
required  to  submit  the  results  of  their 
triennial  review  of  their  water  quality 
standards  to  EPA.  EPA  reviews  the 
submittal  and  makes  a  determination 
whether  to  approve  w  disapprove  any 
new  or  revised  standards. 

Minimum  elements  which  must  be 
included  in  each  State's  water  quality 
standards  regulations  include:  use 
designations  for  all  waterbodies  in  the 
State,  water  quality  criteria  sufficient  to 
protect  those  designated  uses,  and  an 
antidegradation  policy  consistent  with 
EPA's  water  quality  standards 
regulations  (40  CFR  131.6).  States  may 
also  include  in  their  standards  poUcies 
generally  affiacting  the  standards' 
appfication  and  implementation  (40 
CFR  131.13).  These  policies  are  subject 
to  EPA  review  and  approval  (40  CFR 
131.6(0,  40  CFR  131.13). 

This  rule  involves  antidegradation.  40 
CFR  131.12  requires  States  to  adopt 
antidegradation  poUcies  that  provide 
three  levels  of  protection  of  water 
quality,  and  to  identify  implementation 
methods.  Under  40  CFR  131.12(a)(1). 
referred  to  as  Tier  1,, existing  instream 


water  uses  and  the  level  of  water  quality 
necessary  to  protect  the  existing  uses  are 
to  be  maintained  and  protected.  Existing 
uses  are  those  uses  that  existed  on  or 
since  November  28, 1975.  Tier  1 
represents  the  "floor"  of  water  quality 
protection  afforded  to  all  waters  of  the 
United  States.  Under  40  CFR 
131.12(a)(2),  referred  to  as  Tier  2  or 
High  Quality  Waters,  wbem  the  quality 
of  the  waters  exceed  levels  necessary  to 
support  propagation  of  fish,  shellfish, 
and  wildlife  and  recreation  in  and  on 
the  water,  that  quality  shall  be 
maintained  and  protected  unless  the 
State  finds,  after  public  participation 
and  intersovemmental  review^  that 
allowing  Tower  water  quality  is 
necessary  to  accommodate  important 
economic  or  social  development  in  the 
area  in  which  the  waters  are  located.  In 
allowing  such  degradaticm  or  lower 
water  quality,  the  State  shall  assiire 
water  quality  adequate  to  protect 
existing  uses  fully.  Further,  the  State 
shall  assure  that  there  shall  be  achieved 
the  highest  statutory  and  regulatory 
requirements  for  all  new  and  existing 
point  sources  and  all  co8t-effbv.tive  and 
reasonable  best  management  practices 
for  nonpoint  sources^ 

Finally,  under  40  CFR  131.12(a)(3). 
known  as  Tier  3  m  Outstanding 
National  Resource  Waters  (ONRWs). 
where  a  State  determines  that  high 
quality  waters  constitute  an  outstanding 
National  resource,  s\ich  as  waters  of 
National  and  State  parks  and  wildlife 
refuges  and  waters  of  exceptional 
recreational  or  ecological  significance, 
that  water  quality  shall  be  maintained 
and  protected. 

Section  303(c)(4)  (33  U.S.C. 
1313(c)(4))  of  the  CWA  authorizes  EPA 
to  promulgate  water  quality  standards 
for  a  State  when  EPA  disapproves  the 
State's  new  or  revised  water  quality 
standards,  or  in  any  case  where  the 
Administrator  determines  that  a  new  or 
revised  water  quality  standard  is  needed 
in  a  State  to  meet  the  CWA's 
requirements. 

m  Jime  1994,  EPA  Region  3 
disapproved  portions  of  Pennsylvania's 
standards  pursuant  to  Section  303**  of 
the  CWA  and  40  CFR  131.21,.  including 
portions  of  the  antidegradation  policy, 
known  in  Pennsylvania  as  the  Special 
Protection  Waters  Program,  relating  to 
protection  of  existing  uses,  criteria  used 
to  define  High  Quality  Waters  and 
protection  afforded  to  Exceptional  Value 
Waters  as  equivalent  to  ONRWs.  For  a 
detailed  review  of  the  correspondence 
and  discussions  between  the 
Pennsylvania  Department  of 
Environmental  Protection 
("Pennsylvania"  or  "the  Department")  - 
resulting  from  EPA's  disapproval,  see 
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the  August  29. 1996.  Federal  Register 
proposal  of  this  rule.  (61  FR  45379). 

As  a  result  of  tPA's  disapproval, . . 
Pennsylvania  initiated  a  regulatory 
negotiation,  or  "reg-neg,"  to  reassess  its 
antidegradation  policy,  or  Special 
Protection  Waters  Prc^ram.  while 
involving  stakeholders  in  the  process. 
EPA  participated  in  the  reg«neg  process 
in  an  advisory  capacity  and  informed 
the  leg-neg  group  of  this  rulemaking 
action. 

Based  on  the  reg-neg  process  and  an 
interim  report  produced  by  the  group, 
the  Department  announced  in  the 
Pennsyivania  Bulletin,  May  4, 1996,  the 
availability  of  proposed  changes  to  the 
antidegradation  provisions  of  the 
Commonwrealth's  water  quality 
standards.  The  reg-neg  Roup's  final 
meeting  was  on  August  1, 1996,  where 
the  stakeholders  declared  that  a  group 
consensus  could  not  be  reached, 
disbanded  and  issued  two  separate 
reports,  representing  the  opinions  of  the 
conservation  stakeholders  and  the 
regulated  conunimity  stakeholders 
respectively.  The  Department  is 
currentiy  developing  a  new  regulatory 
proposal  using  these  reports  and  input 
it  received  in  response  to  its  May  4, 
1996  Pennsylvania  Bulletin  notice. 

On  April  18, 1996.  concerned  with 
the  time  that  had  elapsed  since  EPA's 
disapproval,  the  United  States  District 
Court  for  the  Eastern  District  of 
Pennsylvania  ordered  EPA  to  prepare 
and  publish  proposed  regulations 
s«*lting  forth  revised  or  new  water 
quality  standards  for  the 
Commonwealth's  antidegradation 
provisions  disapproved  in  Jime  1994.    ' 
Raymond  Pmffitt  Foundation  v. 
Browner,  Qvil  Docket  No.  9S-oe61 
(EJ) J>a).  The  court  stated  that  EPA  was 
not  to  delay  its  nilemaking  any  more  to 
accommodate  the  Commonwealth's 
schedule. 

Consistent  with  the  Court's  arder ,  on 
August  29, 1996,  EPA  ptd>li8hed  a 
Federal  Register  notice  proposing 
standards  related  to  Pennsylvania's 
antidegradation  policy  (61  FR  45379). 
Since  the  CmnmonweiBlth  has  not 
adopted  revised  water  quality  standards 
which  EPA  determined  are  in 
acondanoe  with  the  CWA,  an  action 
that  would  have  made  EPA's 
rulemaking  unnecessary.  EPA  is 
promulgating  this  rule  in  accordance 
with  Section  303(c)(3)  and  (4)  of  the 
CWA. 

EPA's  long-standing  practice  in  the 
water  quality  standards  program  has 
been  to  withdraw  the  Federal  rule  if. 
and  vrh&a,  a  State  subsequently  adopts 
rules  that  are  then  approved  by  EPA. 
Thus,  notwithstand^g  today's  action. 
EPA  strongly  encourages  the         ■.  ;.'1- ^ . 


Commonwealth  to  pursue  its  on-going 
effort  to  adopt  appropriate  standuds 
which  will  make  this  Federally 
promulgated  rule  unnecessary. 

C  Summary  of  Final  Rule  and 
Reqxmse  to  Major  Conmients 

A  description  of  EPA's  final  action, 
and  a  sununary  of  major  comments 
regarding  the  proposal  and  EPA's 
respcmse,  are  set  forth  below.  Additional 
commmts  and  responses  to  comments 
are  in  the  administrative  record. 

1.  Ensuring  That  Existing  Usee  Will  Be 
Maintained  and  Protected  as  Required 
Under  40  CFR  131.12(a)(l} 

Pennsylvania's  regulation  at  25  PA  . 
Code  Sec.  93.4  explicitly  protects 
existing  uses  only  throii^ 
Pennsylvania's  designated  use  process. 
That  process  requires  that  when  an 
evaluation  of  technical  data  establishes 
that  a  wateibody  attains  the  criteria  for 
an  existing  use  that  is  more  protective 
of  the  waterbody  than  the  current 
designated  use,  that  waterixxiy  will  be 
protected  at  its  existing  use  until  the 
conclusion  of  a  rulemaking  action.  After 
the  rulemaking  action  the  watwbody 
will  be  protected  only  at  its  designated 
use  and  in  some  cases  the  designated 
use  will  not  adequately  protect  the 
existing  use.  For  a  more  detailed 
discussion  of  EPA's  disapproval  of  this 
provision  and  Pennsylvania's  resulting 
actions,  see  the  preamble  discussion  in 
the  August  29, 1996,  proposal.  61  FR 
45379. 

In  order  to  ensure  thM  the  standards 
governing  Tier  1  antidegradation 
protection  in  Pennsylvania  are 
consistent  with  the  CWA.  EPA  proposed 
to  prcHnulgate  for  Pennsylvania 
language  that  eauures  existing  uses  shall 
be  maintained  and  protected  in 
accordance  with  40  CFR  131.12(a)(1). 
The  comments  EPA  received  reguding 
Federal  Tier  1  protection  were  generally 
supptntive  of  EPA's  proposed  action 
and  raised  no  significant  issues.  See  the 
Response  to  Comments  docummt  in  the 
Administrative  Record  to  this  rule  for 
responses  to  specific  comments. 

'This  final  nile  is  promulgating  our 
proposal  Mrithout  dunges.  This 
regulation  will  be  the  applicable  Federal 
antidegradation  Tier  1  policy  in 
Pennsylvania  for  purposes  of  the  CWA 
and.  to  the  extent  it  is  more  stringent, 
supersedes  Pennsylvania  Regulations  at 
25  PA  Code  93.4(d)(1).  EPA  is  taking 
this  acticm  to  protect  all  existing  uses, 
including  providing  protection  for 
existing  uses  that  may  be  more  specific, 
or  require  more  protection,  than 
Pennsylvania's  designated  uses. 

Peimsylvania  has  recently  proposed 
changes  to  its  antid^radation  p<riicy 


that  would  protect  existing  uses  %vithout 
the  limitations  imposed  by  its  use 
designation  process.  See  25         i 
P&insytvania  Bulletin  2131-32  (May  4, 
1996).  If  Pennsylvania  promulgatee.this 
proposal  as  a  final  rule  and  it  is 
approved  by  EPA,  EPA  would  expect  to 
withdraw  the  part  of  the  Federal  rule 
relating  to  Tier  1. 

2.  Ensurii^  That  Penns^vania'sHigh 
Quality  DMignation  Adequately  Protects 
All  Waters  That  Qualify  for  Protection 
Under  the  Federal  Tier  2  Set  Forth  in  40 
CFR  131.12(a)(2) 

In  order  to  afford  equivalent 
protection  to  rhat  afforded  by  Tier  2  of 
the  Federal  policy  set  forth  in  40  CFR 
131.12(a)(2),  Pennsylvania  has 
developed  a  Special  Protection  Waters 
Program  which  utilizes  the 
designational  approach,  i.e.,  designates 
specific  watera  as  High  Quality.  "Ilie 
High  Quality  Watera  Policy  is  set  forth     I 
in  25  PA  Code  Sees.  93.3. 93.7.  93.9  & 
95.1,  and  the  Department's  Special 
Protection  Waters  Handbook  (November 
1992).  High  Quality  Waters  are  defined 
in  Pennsylvania's  water  quality 
standards  as  "[a]  stream  or  watershed 
which  has  excellent  quality  waters  and 
environmental  or  other  featiues  that 
require  special  water  quality 
protection".  25  Pa  Code  Sec  93.3.  Once 
designated  as  High  Quality,  those  waten 
are  afforded  a  level  of  protection 
consist^it  with  EPA's  Tier  2. 

EPA  disapproved  a  portion  of 
Pennsylvania's  High  Quality  Waters 
Policy  because  the  policy  requires  that 
a  stream  must  possess  "excellent  quality 
waten  and  environmental  or  other 
faatures  that  require  special  water 
quaUty  protection"  [emphasis  added). 
That  definition  may  exdude  waters  that 
would  be  protected  under  the  Federal 
Tier  2  policy  «^ch  provides  Tier  2 
protection  to  all  watere  with  water 
quality  exceeding  levels  necessary  to 
support  propagation  of  fish,  shellfish, 
and  wildhfe  and  recreation  in  and  on 
the  water  regardless  of  any  other  iiaeture. 
Additional  details  coDcetning  EPA's 
disapproval  and  Pennsylvania's 
response  to  the  disapproval  are 
available  in  the  preamble  to  the  August 
29. 1996,  proposal.  61  FR  45379. 

EPA  proposed  language  based  on  40 
CFR  131.12(a)(2)  to  make  available 
Federal  Tier  2  protection  for 
Pennsylvania  watere  on  the  basis  of 
water  quality  alone.  That  language 
would  have  the  effisct  of  making  Tier  2 
protection  available  to  all  watere  whose 
quality  "exceeds  levels  necessary  to 
support  {Mopagation  of  fish,  shellfish, 
and  wildlifiB  and  recreation  in  and  on 
the  water." 
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'  Discussion  of  mafOT  comments  relating 
to  Tier  2 

Comment:  Two  conunenters  stated 
that  the  EPA  proposed  language 
concerning  social  and  economic 
justification  for  lowering  water  quality 
will  weaken  the  present  Pennsylvania 
program.  Pennsylvania's  program 
requires  that  a  proposed  project  that 
will  add  a  new  or  increased  discharge 
into  a  Special  Protection  waters  must  be 
"necessary"  and  "of  significant  benefit 
to  the  public,"  whereas  the  Federal 
language  requires  that  lowering  of  water 
quality  be  "necessary"  and  "to  support 
important  social  and  economic  benefit 
in  the  area  in  which  the  waters  are 
located." 

Response:  Under  the  wording  of  40 
CFR  §  131.32(a)(2).  the  Commonwealth 
will  be  responsible  for  determining 
whether  a  particular  lowering  of  water 
quality  is  "necessary  to  support 
important  social  and  economic  benefit 
in  the  area  in  which  the  waters  are 
located."  In  making  that  determination 
the  Conmionwealth  may  equate 
"important  social  and  economic 
benefit"  with  "of  significant  benefit  to 
the  public"  if  that  phrase  as  used  by 
Pennsylvania  is  interpreted  to  be  at  least 
as  stringent  as  EPA's  wording.  We  note 
that  the  word  "important"  was  selected 
by  EPA  in  1983  because  it  was  believed 
to  be  mor^ protective  than  "significant." 
Accordin^y,  EPA  does  not  believe  that 
the  language  of  the  Federal  regulation 
will  weaken  the  level  of  protection  of 
Her  2  waters. 

Comment:  One  commenter  stated  that 
the  Federal  Tier  2  designation  should  be 
strictly  interpreted  in  Pennsylvania  as 
disallowing  the  Commonwealth  from 
designating  a  stream  as  high  quality  or 
Her  2  if  even  one  of  the  stream's  water 
quality  standards  is  violated. 

Response:  EPA  does  not  interpret  40 
CFR  131.32(a)(2)  as  excluding  a  water 
fit>m  Tier  2  protection  merely  because 
one  parameter  exceeds  water  quality 
standards. 

For  additional  oomments  and 
responses,  see  the  Response  to 
Comments  docimient  in  the 
Administrative  Record  to  this  rule. 

In  the  August  29, 1996,  proposal,  EPA 
also  discussed  another  option  of  simply 
promulgating  the  definition  of  High 
Quality  Water  from  25  Pa  Code  Sec  93.3 
but  without  the  phrase  "and 
enviroimiental  or  other  features  which 
require  special  criteria."  EPA  sought 
comments  on  both  of  these  options 
through  the  August  29, 1996,  Federal 
Register  proposal.  Under  either  opti(Hi, 
the  current  State  process  for  establishing 
designations  and  reviewing  proposals  to 
lower  water  qiiality  would  remain  in 


effect.  The  only  comment  supporting 
the  second  option  was  based  on  the 
concern  that  using  the  language  of  '7 . 
131.12(a)(2)  would  weaken 
Pennsylvania's  program.  This  concern  is 
discussed  above.  Accordingly,  the  final 
rule  retains  the  proposed  approach. 

Pennsylvania  has  not  yet  satisfied 
EPA's  disapproval  of  its  High  Quality 
waters  policy.  Therefore,  promulgation 
of  the  nile  is  still  necessary.  EPA  has 
decided  to  retain  the  proposed  language 
in  this  final  rule  since  the  rule  is  still 
necessary,  and  EPA  received  no 
comments  on  the  proposed  rule  that 
would  necessitate  modification. 

As  disciissed  in  the  BACKGROUND 
section  of  this  notice,  Peimsylvania  has 
considered  enhancements  to  its  High 
Quality  Waters  program  through  a 
regulatory  negotiation  process.  As  a 
result  of  tiiis  process,  the  Department 
indicated  in  the  Pennsylvania  Bulletin, 
May  4, 1996,  that  it  may  consider 
revising  the  High  Quality  Watw 
definition  to  delete  the  requirements  for 
additional  "environmental  or  other 
features."  If  Pennsylvania  were  to 
finalize  this  proposal  and  EPA  approves 
it,  EPA  would  expect  to  withdraw  the 
portion  of  the  Federal  promulgation 
relating  to  Tier  2. 

3.  Ensuring  That  Pennsylvania's  Highest 
Quality  Waters  May  Be  Provided  a  Level 
of  Protection  Fully  Equivalent  to  Tier  3 
of  the  Federal  Policy  - 

Pennsylvania  considers  its  ^    £•' . .    . 
Exceptional  Value  Waters  designation  as 
part  of  the.Si}ecial  Protection  Waters 
Program  to  be  equivalent  to  Tier  3.  The 
Exceptional  Value  Policy  is  set  forth  in 
25  PA  Code  Sees.  93.3, 93.7,  93.9  &  95.1, 
and  the  Department's  Special  Protection 
Handbodc,  whidi  contains 
implementation  procedures  for 
Exceptional  Value  protection.  The  Code 
and  the  Handbook  must  be  read  together 
to  imderstand  the  effect  of  the 
Exceptional  Value  policy. 

As  described  in  tne  Handbook,     . ;    c 
Pennsylvania  requires  Exceptional 
Value  Waters  to  be  protected  at  their 
existing  quality  to  the  extent  that  no 
adverse  measurable  change  in  existing 
water  quality  would  occur  as  a  result  of 
a  point  source  permit.  A  change  is 
considered  measurable  "if  the  long-term 
average  in-stream  concentration  of  the 
parameter  of  concern  can  be  expected, 
after  complete  mix  of  stream  and 
wastewater,  to  differ  from  the  mean 
value  established  from  historical  data 
describing  backgroimd  conditions  in  the 
receiving  stream"  or  at  selected 
Pennsylvania  reference  sites. 

EPA  disapproved  the 
Commonwealth's  Exceptional  Value 
designation  because  it  is  not  convinced 


that  this  level  of  protection  is  sufficient 
to  assure  that  water  quality  shall  be 
maintained  and  protected  as  required  by 
the  Federal  Tier  3  requirement  at  40 
CFR  131.12(a)(3).  EPA  believes  that,  in 
practice,  Pennsylvania's  policy  of  "no 
adverse  measurable  change"  could 
allow  potentially  significant  discharges 
and  loading  fbcreases  from  point  and 
nonpoint  sources.  See  the  August  29, 
1996,  Federal  Register  proposal  of  this 
rule  (61  FR  45382). 

EPA  proposed  promulgating  language 
derived  fix)m  40  CFR  131.12(a)(3)  (see 
61  FR  45379).  The  language  states  that 
where  waters  are  identified  by  the 
Commonwealth  as  ONRWs,  their  water 
quality  shall  be  maintained  and 
protected.  It  is  EPA's  recommendation 
that,  while  not  required  by  EPA's 
regulation,  "no  new  or  increased 
discharges"  to  Tier  3  waters  is  the  best 
and  most  reliable  method  to  assure  that 
water  quality  is  fully  maintained  and 
protected  in  ONRWs.  In  the  preamble  to 
the  proposed  rule,  and  consistent  with 
the  recommended  interpretation  in  its 
National  guidance,  EPA  Water  Quality 
Standards  Handbook  at  4-8  (2nd  ed. 
1994),  EPA  interpreted  the  proposed 
language  at  40  CFR  131.32(a)(3)  to 
prohibit,  in  waters  identified  by  the 
Commonwealth  as  ONRWs,  new  or 
increased  dischargers,  aside  frx>m 
limited  activities  which  have  only 
temporary  or  short-term  effects  on  water 
quality. 

Despite  EPA's  position  that 
Pennsylvania's  Exceptional  Value 
designation  is  not  as  protective  as  EPA's 
Tier  3  regulation.  EPA.reoognized  that 
the  Commonwealth's  success  in  having 
so  many  waters  designated  Exceptional 
Value  might  not  have  occurred  if  new  <w 
increased  discharges  were  strictly 
prohibited.  In  light  of  this  situation, 
rather  than  modify  the  Exceptional 
Value  policy,  EPA  proposed  in  the 
Av^ust  29, 1996  Federal  Register  notice 
to  promulgate  language  to  provide 
Pennsylvania  the  opportunity  to 
designate  appropriate  Pennsylvania 
waters  as  ONRWs,  to  which  no  new  or 
increased  discharges  would  be  allowed. 
The  intent  of  this  ONRW  proposal  was 
not  to  replace  or  supplant  the 
Exceptional  Value  category  and 
designations  already  in  place  in 
Pennsylvania,  but  rather  to  supplement 
them.  It  would  give  the  citizens  of  the 
Commonwealth  the  opportunity  to 
request  the  highest  level  of  protecticm  be 
afforded  to  particular  waters  where 
appropriate.  Under  the  proposal.  EPA 
will  not  designate  waters  as  ONRWs; 
that  will  be  the  Commonwealth's 
prerogative. 
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Disciission  of  Major  Cominents  Relating 
to  Tier  3 

Comment:  While  some  comments 
supported  the  creation  of  a  new  tier  of 
protection,  a  number  of  comments 
requested  that  Pennsylvania's  EV 
category  be  upgraded  to  be  equivalent  to 
Federal  Tier  3  protection. 

Besponse:  EPA  proposed  a  new  tier, 
rather  than  a  modification  of 
Pennsylvania's  Exceptional  Value 
category  because  this  seemed  least 
disruptive  to  the  state  and  most 
protective  of  the  environment.  The 
Exceptional  Value  category,  which  is 
not  quite  as  protective  as  'Tier  3,  but  still 
better  than  Tier  2,  covers  mcne  waters 
than  are  likely  to  be  designated  ONRWs. 
Had  EPA  proposed  to  modify  the 
Exceptional  Value  category,  the  State 
might  have  felt  the  need  to  reconsider 
the  inchision  of  some  of  the  cunoitly 
designated  Exceptional  Value  waters. 

Comment:  Several  commenters 
asserted  that  Section  131.12(a)(3)  does 
not  require  a  prohibition  against  new  or 
increased  discharges. 

Response:  The  literal  Federal 
regulatory  requirement  is  that  the  water 
quality  of  designated  ONRWs  "be 
maintained  and  protected."  For  the 
reasons  explained  in  the  preamble  to  the 
proposed  rule  (see  61  FR  45382),  EPA 
believes  that  prohibition  of  new  or 
increased  discharges  is  a  reasonable 
interpretation  of  its  regulatory  language 
and  is  the  most  dependable  way  of 
ensuring  that  ONRWs  will  be 
maintained  and  protected.  There  is  no 
Federal  requirement  for  states  to  adopt 
such  a  prohibition  as  a  water  quality 
standard  regulation.  EPA  notes  that 
there  may  be  other  foriiiulations  that 
States  may  adopt  to  meet  the 
requirements  of  40  CFR  131.12(a)(3)  and 
provide  a  level  of  protection 
substantially  equivalent  for  maintaining 
and  protecting  water  quaUty  in  CKMRWs. 
However,  with  resfiect  to  Pennsylvania, 
the  Commonwealth's  level  of  protection 
falls  short  of  "maintaining  and 
protecting"  water  quaUty'in  ONRWs 
and  hence  foils  to  meet  Federal 
requirements.  Because  EPA  is 
promulgating  a  Federal  regulation  for 
Pennsylvania,  EPA  wishes  to  make  it 
clear  how  it  will  interpret  today's 
regulation. 

Comment:  One  commenter  stated  that 
EPA  improperly  considered 
Pennsylvania's  implementation  of  its 
antidegradation  procedures,  as  the 
Commonwealth  is  not  required  by  the 
CWA  to  submit  water  quality  standards 
implementation  procedures  to  EPA  for 
review  and  approval. 

Response:  This  is  incorrect.  In 
reviewing  those  elements  of  water 


quaUty  standards  that  have  been 
submitted  as  required  in  40  CFR  131.6, 
EPA  may  use  any  information  available 
in  determining  what  the  State  actuaUy 
means  by  its  water  quahty  standards 
language.  EPA's  water  quahty  standards 
regulation  also  requires  in  40  CFR 
131.12(a)  that  "the  State  shall  develop 
and  adopt  a  statewide  antidegradation 
policy  and  idmitify  the  methods  for 
implementing  such  poUcy  pursuant  to 
this  subpart."  In  this  case,  EPA 
disapproved  Pennsylvania's 
antidegradation  policy  based  on  the 
Commonwealth's  interpretation  of  its 
policy  as  reflected  in  the  Special 
Protection  Waters  Handbook. 

See  the  Response  to  Comments 
dociunent.  which  is  part  of  the 
Administrative  Recoid  to  this  rule,  f(v 
additional  comments  and  responses 
concerning 
Tier  3. 

Today's  final  rule  is  identical  to  the 
rule  as  proposed  on  August  29, 1996. 
Federal  promulgation  is  still  necessary 
since  the  Commonwealth  has  not  yet 
satisfied  EPA's  disapproval  of  its 
Exceptional  Value  designation.  EPA 
received  no  comments  that  necessitated 
changes  to  the  proposal  and  believes 
that  promulgation  of  the  language  as 
proposed  is  the  most  effective  way  to 
provide  to  Pennsylvania  the  level  of 
protection  equivalent  to  the  Federal  Tier 
3. 

Pennsylvania's  reg^neg  group 
discussed  this  issue  but  did  not  reach  an 
agreement  to  recommend  that 
Pennsylvania  create  a  new  Tier  3  ONRW 
category  of  protection.  If  Peimsylvania 
adopts  either  EPA's  recommended 
interpretation  or  an  appropriate 
alternative  formulation  for  maintaining 
and  protecting  water  quality  in  ONRWs, 
and  it  is  approved  by  EPA  as  meeting 
the  requirements  of  40  CFR  131.12(a)(3), 
EPA  would  expect  to  propose  to 
virithdraw  the  portion  of  its  rule  relating 
to  Tier  3. 

D.  Relationship  ofThis  Rniianaking  to 
the  Great  Lakes  Water  Quality 
Guidance 

On  March  23, 1995,  pursuant  to 
section  118(c)(2)  of  the  CWA,  EPA 
published  Final  Water  Quality  Guidance 
for  the  Great  Lakes  System  (60  FR 
15366),  which  applies  to  the  Great  Lakes 
System,  including  a  small  porticm  of 
Pennsylvania  waters.  The  Guidance 
includes  water  quality  criteria, 
implementation  procedures  and 
antidegradation  policies  which  are 
intended  to  provide  the  basis  for 
consistent,  enforceable  protection  for 
the  Great  Lakes  System.  In  particular, 
the  antidegradation  requirements  are 
more  specie  than  those  set  out  in  40 


CFR  131.12.  Pennsylvania  and  the  other 
Great  Lakes  States  and  Tribes  must 
adopt  provisions  into  their  water  quality 
programs  which  are  consistent  with  the 
Guidance,  or  EPA  wrill  pnunulgate  the 
provisions  for  them. 

This  rulemaking,  vdiich  is  being 
undertaken  pursuant  to  section  303  of 
the  Act,  is  independent  of,  and  does  not 
supersede,  the  Guidance.  Regardless  of 
this  rulemaking,  Pennsylvania  must  still 
adopt  an  antidegradation  policy  fot  its 
waters  in  the  Great  Lakes  Basin 
consistent  with  the  Guidance,  or  EPA 
will  promulgate  such  provisions  for 
tl^.  At  that  time,  EPA  virill  withdraw 
any  portion  of  this  rule  which  is 
inconsistent  with  such  Great  Lakes 
provisions  and  which  apphes  to 
Pennsylvania  waters  within  the  Gre^ 
Lakes  basin. 

E.  Endangered  Species  Act 

P\u«uant  to  section  7  of  the 
Endangered  Species  Act  (16  U.S.C. 
§  1656  et  sea.),  Federal  agencies  must 
assvu«  that  their  actions  are  imlikely  to 
jeopardize  the  continued  existence  of 
listed  threatened  or  endangered  species 
or  adversely  affect  designated  critical 
habitat  of  such  species. 

EPA  initiated  section  7  informal 
consultation  under  the  Endangered  , 
Species  Act  with  the  U.  S.  Fish  and 
Wildlife  Service  (FWS)  regarding  this 
rulemaking,  and  requested  concurrence 
from  the  FWS  that  this  action  is 
unlikely  to  adversely  afiect  threatened 
or  endangered  species.  The  FWS 
originally  responded  in  a  letter  dated 
July  31, 1996,  that  they  could  not 
concur  with  a  finding  of  no  adverse 
affect  to  threatened  or  endangered 
species,  but  proposed  five  options  that 
would  facilitate  a  "not  likely  to 
adversely  afiisct"  detomination.  In 
EPA's  August  29, 1996  proposal  of  this 
rule  (61  FR  45379),  EPA  sought 
comment  on  these  five  options,  which 
were  available  in  the  administrative 
record. 

Since  that  proposal,  EPA  and  FWS 
have  continued  to  consult  informally, 
and  have  reached  agreement  on  an 
alternative  approach.  Under  that 
approach,  EPA  will  make  every  efibit  to 
ensure  that,  prior  to  the  final 
Commonwealth  rulemaking  pwtaining 
to  antidegradation  (but  no  later  than 
June  30, 1997),  the  State  will  draft  an 
antidegradation  poficy  which  accords 
full  antidegradation  protection, 
including  Tier  1  requirements,  for 
threatened  and  endangered  species  and 
that,  by  December  31, 1997,  the  State 
will  identify  implementation  methods 
for  this  policy.  The  policy  and 
implementation  m^ods  must  fully 
protect  threatened  and  endangered 
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species  as  existing  uses  of  the 
waterbody.  EPA  will  request  that 
Pennsylvania  submit  both  the  policy 
and  implementation  methods  to  EPA 
and  the  FWS  by  the  dates  listed  above 
to  allow  for  review  and  early 
coordination  prior  to  the  filial  State 
rulemaking.  EPA  will  encourage  the 
State  to  develop  the  draft  regulatory 
language  and  implementation  methods 
in  close  coordination  with  the  Service 
and  EPA.  In  any  case,  EPA  will  consult 
with  FWS  on  any  revisions  to 
Pennsylvania's  water  quality  standards 
which  axe  submitted  to  EPA  for  review    ' 
and  approval  and  welcomes  the  State  as 
a  partner  in  this  process. 

Also,  as  part  oi  EPA's  role  in 
overseeing  Pennsylvania's 
implementation  of  the  National 
Pollutant  Discharge  Elimination  System 
(NPDES)  program,  where  EPA  finds 
(based  on  analysis  conducted  by  EPA  or 
FWS)  that  issuance  of  a  PADEP  NPDES 
permit,  as  drafted,  is  likely  to  have  an 
adverse  effect  on  Federally-listed 
species  or  critical  habitat,  EPA  will 
require  changes  to  a  State-issued  draft 
permit  under  Section  402(d)(4)  of  the 
CWA.  or  take  other  appropriate  actions. 

By  letter  to  the  FWS  dated  November 
7, 1996,  EPA  offered  to  implement  this 
alternative  approach,  explained  our 
concerns  wiih  the  other  options,  and 
again  sought  FWS's  conciirrence.  Based 
upon  EPA's  commitment  to  fully 
implement  the  approach  outlined  above, 
the  FWS  provided  concxirrence  with 
EPA's  finding  of  no  adverse  affect  to 
threatened  or  endangered  specie^  by 
letter  dated  November  7, 1996. 

Discussion  of  Major  Comments 
Concerning  the  Endangered  Species  Act 

Comment:  EPA  received  comment 
that  EPA  lacks  authority  or  obligation  to 
consult  with  the  FWS  on  the  proposed 
antidegradation  rule,  since  EPA  has 
taken  no  action  that  would  jeopardize 
listed  species,  as  the  rule  would  have  a 
beneficial  effect  on  listed  species. 

Response:  EPA  agrees  that  issuance  of 
the  antidegradation  rule  will  improve 
water  quality  in  Pennsylvania. 
Nonetheless,  EPA  had  an  obligation  to 
consult  FWS  imder  the  controlling 
regulations. 

The  commenters'  view  that  issuance 
of  the  rule  is  not  an  "action"  imder  the 
ESA  ignores  FWS's  definition  of  agency 
action.  That  definition  expressly 
includes  "actions  intended  to  conserve 
listed  species  or  their  habitat  *  •  •  the 
promulgation  of  regulations  *  *  *.  or 
actions  directly  or  indirectly  causing 
modifications  to  the  *  •  •  water."  50 
CFR  §  402.02.  Issuance  of  the  rule  is 
agency  "action"  imder  this  broad 
definition. 


In  addition,  under  the  FWS'   • :   *i 
regulations,  the  fact  that  the  effect  of  an 
action  may  be  beneficial  does  not 
exempt  EPA  from  the  obligation  to  >: 
consult.  EPA  agrees  that  the 
antidegradation  rule  vrill  have  a  positive 
effect,  but  that  effect  triggers 
consultation  under  FWS's  regulatory 
interpretation  of  section  7(a)(2).  16 
U.S.C.  §  1536(a)(2)— i.e.,  whether  an 
agency's  action  "may  afiect"  listed 
species.  See  50  CFR  §402. 14(a).  FWS 
interprets  this  standard  to  require 
consultation  even  when  an  action  will 
have  "beneficial"  effects.  51  Fed.  Reg. 
19,949.  Thus,  although  the  rule  will 
improve  water  quality  in  Pennsylvania, 
this  beneficial  effect  is  sufficient,  under 
FWS's  regulations,  to  trigger  the 
consultation  obligation.  See  also  TVA  v. 
Hill,  437  U.S.  153,  178  (1978)  ("the 
heart  of  the  ESA  is  the 
"institutionahzation  of  *  *  *  caution"). 

Comment:  EPA  received  several 
comments  that  EPA  should  not  adopt 
any  of  the  five  options  proposed  by  the 
FWS  for  resolving  §  7  consultation. 

Response:  To  the  extent  that  this 
objection  is  based  on  a  general  belief 
that  the  FWS  lacked  authority  to  require 
anything  in  connection  with  this  rule, 
see  the  response  to  the  previous 
comment.  With  respect  to  the  specifics 
of  the  five  options,  EPA  agrees  that  the 
particular  options,  as  formulated  by  the 
FWS  in  its  letter  of  July  31, 1996,  were 
inappropriate  and  has  not  adopted 
them.  As  Indicated  above,  as  a  result  of 
further  discussions  with  the  FWS,  EPA 
offered  an  alternative  approach 
consisting  of  a  modification  of  two  of 
the  options,  and  on  that  basis  the  FWS 
concurred  that  the  rule  is  not  likely  to 
adversely  affect  listed  species.  See  the 
Response  to  Comments  dociunent  for 
this  rule  for  further  discussion  of 
comments  related  to  the  Endangered 
Species  Act. 

F.  Executive  Order  12866 

Under  Executive  Order  12866  (58  FR 
51735,  October  4, 1993)  the  Agency 
must  determine  whether  the  regulatory 
action  is  "significant"  and  therefore 
subject  to  Office  of  Management  and 
Budget  (OMB)  review  and  the 
requirements  of  the  Executive  Order. 
The  Order  defines  "significant 
regulatory  action"  as  one  that  is  likely 
to  result  in  a  rule  that  may: 

(1)  Have  an  aimual  effect  on  the 
economy  of  $100  million  or  more  or 
adversely  affect  in  a  material  way  the 
economy,  a  sector  of  the  economy, 
productivity,  competition,  jobs,  the 
environment,  pubUc  health  or  safety,  or 
State,  local,  or  tribal  governments  or 
communities; 


(2)  Create  a  serious  inconsistency  or 
otherwise  interfere  with  an  action  taken 
or  planned  by  another  agency; 

(3)  Materially  alter  the  budgetary 
impact  of  entitlements,  grants,  user  fees, 
or  loan  programs  ofihe  rights  and 
obligations  of  recipients  thereof;  or 

(4l  Raise  novel  legal  or  policy  issues 
arising  out  of  legal  mandates,  the 
President's  priorities,  or  the  principles 
set  forth  in  the  Executive  Order. 

Because  the  annualized  cost  of  this 
final  rule  would  be  significantly  less 
than  $100  million  and  the  rule  would 
meet  none  of  the  other  criteria  specified 
in  the  Executive  Order,  it  has  been 
determined  that  this  rule  is  not  a 
"significant  regulatory  action"  under 
the  terms  of  Executive  Order  12866.  and 
is  therefore  not  subject  to  OMB  review. 

Comment:  Comment  was  received 
that,  in  light  of  the  options  raised  by  the 
FWS  in  the  context  of  the  rulemaking, 
EPA  was  incorrect  in  its  finding  that  the 
proposed  rule  is  not  a  significant 
regulatory  action  under  Executive  Order 
12866,  particularly  the  FWS  option  that 
would  extend  Tier  3  protection  to 
streams  that  contain  listed  species,  and 
another  that  would  federalize  NPDES 
permits  on  waterbodies  that  contain 
Federally  listed  species,  and  grant  the 
FWS  a  role  in  each  permit  action  on 
those  waters. 

Response:  In  making  its  determination 
under  Executive  Order  12866  that  the 
proposed  rule  was  not  a  significant 
regulatory  action,  EPA  evaluated  the 
rule  as  proposed.  EPA  did  not  adopt  any 
of  the  Service's  options,  and  thererore 
stands  by  its  original  assessment. 

G.  Submission  to  Congress  and  the 
General  Accounting  Office 

.Under  section  801(aMl)(A)  of  the 
Administrative  Procedures  Act  (APA)  as 
amended  by  the  Small  Business 
Regulatory  Enforcement  Fairness  Act  of 
1996,  EPA  submitted  a  report  containing 
this  rule  and  other  required  information 
to  the  U.S.  Senate,  the  U.S.  House  of 
Representatives  and  the  Comptroller 
General  of  the  General  Accounting 
Office  prior  to  publication  of  the  rule  in 
today's  Federal  Register.  This  rule  is 
not  a  "major  rule"  as  defined  by  section 
804(2)  of  the  APA  as  amended. 

H.  Regulatory  Flexibility  Act,  as 
Amended  by  the  Small  Business 
Regulatory  Enforcement  Fairness  Act  of 
1996 

The  Regulatory  Flexibility  Act  (RFA) 
provides  that,  whenever  an  agency 
promulgates  a  final  rule  under  5  U.S.C. 
553,  after  being  required  to  publish  a 
general  notice  of  proposed  rulemaking, 
an  agency  must  prepare  a  final 
regulatory  flexibility  analysis  unless  the 
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head  of  the  agency  certifies  tliat  the 
proposed  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  5  U.S.C  604 
k  605.  The  Administrator  is  today 
certifying,  pursuant  to  section  605(b)  of 
the  RFA,  that  this  rule  will  not  have  a 
significant  impact  on  a  substantial 
number  of  small  entities.  Therefore,  the 
Agmcy  did  not  prepare  a  regulatory 
flexibility  analysis. 

Under  the  Clean  Water  Act  water 
quality  standards  program,  States  must 
adopt  water  quality  standards  for  their 
waters  that  must  be  submitted  to  EPA 
for  approval.  If  the  Agency  disapproves 
a  state  standard,  EPA  must  prcnnulgate 
standards  consistent  with  the  statut(»y 
reqiiirements.  These  State  standards  (or 
EPA-promulgated  standards)  are 
implemented  through  the  NPDES 
program  that  limits  discharges  to 
navigable  waters  except  in  compliance 
with  an  EPA  permit  or  permit  issued 
under  an  approved  state  program.  The 
CWA  requires  that  all  NPDES  permits 
must  include  any  limits  on  discharges 
that  are  necessary  to  meet  State  water 
q\iality  standards. 

Thus,  under  the  CWA.  EPA's 
promulgation  of  water  qirality  standards 
where  state  standards  are  inconsistent 
with  statutory  requirements  establishes 
standards  that  the  state  implements 
through  the  NPDES  permit  process.  The 
state  has  discretion  in  deciding  how  to 
meet  the  watw  quality  standards  and  in 
developing  discharge  limits  as  needed 
to  meet  the  standards;  While  the  state's 
implementation  of  fiederally- 
promulgated  water  quality  standards 
may  result  in  new  or  revised  discharge 
limits  being  placed  on  small  entities,  the 
standards  themselves  do  not  apply  to 
any  discharger,  including  small  entities. 

Today's  rule  imposes  obligations  on 
the  Commonwealth  of  Pennsylvania  but. 
as  explained  above,  does  not  itself 
establish  any  requirements  that  are 
applicable  to  small  entities.  As  a  result 
of  EPA's  action  here,  the 
Commonwealth  of  Pennsylvania  will 
need  to  ensure  that  permits  it  issues 
comply  with  the  antidegradation 
provisions  in  today's  nue.  In  so  doing, 
the  Commonwealth  will  have  a  number 
of  discretionary  choices  associated  with 
permit  writing.  In  addition,  the 
Commonwealth  has  the  threshold 
choice  whether  to  designate  particular 
waters  as  Outstanding  National 
Resoiuce  Waters.  While  Pennsylvania's 
implementation  of  today's  rule  may 
ultimately  result  in  some  new  or  revised 
pomit  conditions  for  some  dischargers, 
including  small  entities,  EPA's  action 
today  does  not  impose  any  of  these  as 
yet  imknown  requirements  on  small 
entities. 


The  RFA  requires  analysis  of  the 
impacts  of  a  rule  on  the  small  entities 
subject  to  the  rules'  requirements.  See 
United  States  Distribution  Companies  v. 
FERC  88  P.3d  1105, 1170  (aC.  Or. 
1996).  Today's  rule  establishes  no 
requirements  applicable  to  small 
entities,  and  so  is  not  susceptible  to 
regulatory  flexUnlity  analysis  as 
prescribed  bv  the  RFA.  ("(Nlo 
[regulatory  flexibility]  analysis  is 
necessary  when  an  agency  determines 
that  the  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
numbw  of  small  entities  that  are  subject 
to  the  requirements  of  the  rule,"  Unhed 
Distribution  at  1170,  quoting  Mid-Tex 
Elec.  Co-op  V.  FERC.  773  F.2d  327,  342 
p.C.  Cir.  1985)  (emphasis  added  by 
United  Distribution  court).)  The  Agiancy 
is  thus  certifying  thattoday's  rule  will 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small 
entities,  within  the  meaning  of  the  RFA. 

Althou^  the  statute  does  not  require 
EPA  to  prepare  an  RFA  when  it 
promulgates  water  quality  standards  for 
Pennsylvania,  EPA  has  undertaken  a 
limited  assessment,  to  the  extent  it 
could,  of  possible  outcomes  and  the 
economic  effect  of  these  on  small 
entities.  Given  the  fact  that  any 
economic  impact  on  small  entities  is 
dependent  on  a  number  of  currently  " 
unknown  factors,  EPA's  quantitative 
consideration  of  possible  effects  is 
necessarily  restricted.  The  final  version 
of  that  evaluation  is  available  in  the 
administrative  record  for  today's  action. 

Conunent:  One  commenter  stated  that 
EPA's  proposed  regulation  &ils  to 
comply  with  the  RFA  because  it  reaches 
the  conclusion  that  this  rule  would  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities 
without  providing  a  factual  basis  for  this 
certification,  and  it  is  incorrect  in  its 
assumption  that  this  rule  would  not 
impact  small  business  in  Pennsylvania. 

Response:  The  commenter  is  mcorrect 
in  asserting  that  EPA  has  no  basis  for  its 
Section  605(b)  certification.  Further,  as 
explained  above,  though  not  required  by 
the  RFA,  EPA  prepared  with  contractor 
assistance  an  assessment  which 
identified  and  evaliiated,  as  best  it  could 
^ven  the  unknown,  the  potential  costs 
to  small  entities  that  might  follow  state 
implementation  of  today's  standards. 
The  assessment  is  based  on  data 
develoi}ed  by  the  contractor  from  a 
variety  of  sources  including  data  from 
the  U.S.  Department  of  Commerce,  EPA 
reports,  and  telephone  surveys  of 
industrial  and  mimicipal  dischargers 
and  each  Commonwealth  regional 
office.  EPA  referenced  this  assessment 
in  the  proposal  (61  FR  45379,  45384), 
made  it  available  in  the  administrative 


reoofd,  and  spedficaHy  invited 
comment  on  it  No  comments  were 
received  pointing  out  errors  in  this 
assessmmit,  or  t^  data  on  which  it  was 
based.  With  regard  to  the  impact  to 
small  businesses,  EPA  stands  by  its 
assessment. 

L  Unfunded  Mandates  Rafonn  Ad 

Title  n  of  the  Unfunded  Mandates  . 
Refbnn  Act  of  1995  (UMRA),  Public 
Law  104—4,  establishes  requirements  fat 
Federal  agencies  to  assess  the  effects  of 
their  regulatory  actions  on  State,  locaL 
and  tril^  governments  and  the  private 
sector.  Under  section  202  of  the  UMRA, 
EPA  generally  must  prepare  a  written 
statement,  including  a  cost-benefit 
analysis,  for  proposed  and  final  rules 
with  "Federal  mandates"  that  may 
result  in  expraiditures  to  State,  local  and 
tribal  governments,  in  the  aggregate,  or 
to  the  private  sectOT.  of  $100  million  or 
more  in  any  one  year.  Before 
promulgating  an  EPA  rule  for  which  a 
written  statement  is  needed,  section  205 
of  the  UMRA  generally  requires  EPA  to 
identify  and  consider  a  reasonable 
number  of  regulatory  alternatives  and 
adopt  the  least  costly,  most  cost- 
effective  or  least  burdensome  altematiTe 
that  achieves  the  objectives  of  the  rule. 
The  provisions  of  section  205  do  not 
apply  when  they  are  inconsistent  with 
applicable  law.  Moreover,  section  205 
allows  EPA  to  adopt  an  alternative  other 
than  the  least  costly,  most  cost-effective 
or  least  burdensome  ahemative  if  the 
Administrator  publishes  with  the  final 
rule  an  explanation  why  that  alternative 
was  not  adopted.  Before  EPA  establishes 
any  regulatory  requirements  that  may 
significantly  ot  uniquely  affect  small 
governmmits,  including  tribal 
governments,  it  must  have  developed 
under  section  203  of  the  UMRA  a  small 
government  agency  plan.  The  plan  must 
provide  for  notifying  potentially 
affected  small  governments,  enabling 
officials  of  small  governments  to  have 
meaningful  and  timely  input  in  the 
development  of  EPA  regulatory 
proposals  with  significant  Federal 
intergovernmental  mandates,  and 
informing,  educating,  and  advising 
small  governments  on  compliance  with 
the  regulatory  requirements. 

As  noted  above,  this  rule  is  limited  to 
antidegradation  designations  within  the 
Commonwealth  of  Peimsylvania.  EPA 
has  determined  that  this  rule  contains 
no  regulatory  requirements  that  might 
significantly  pr  uniquely  affiect  small 
governments.  EPA  has  also  determined 
that  this  rule  does  not  contain  a  Federal 
mandate  that  may  result  in  expenditures 
of  $100  million  or  more  for  State,  local, 
and  tribal  governments,  in  the  aggregate, 
or  the  private  sectcur  in  any  one  year'. 
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Thus,  today's  ruJe  is  not  subject  to  the 
requirements  of  section  202,  203,  or  205 
oftheUMRA. 

Conunent:  One  coounenter  stated  that 
EPA  failed  to  comply  with  UMRA  in 
that  it  did  not  provide  the  basis  for 
conclusions  that  this  rule  will  not 
significantly  or  uniquely  affect  small 
governments,  that  this  rule  will  not 
result  in  expenditure  of  $100  million  or 
more  for  State,  local  and  tribal 
governments,  in  the  aggregate,  or  the 
private  sector  in  any  one  year,  or 
develop  a  small  government  agency 
plan. 

Response:  EPA  disagrees.  EPA  has 
assesaed  the  effects  of  this  regulatory 
action  on  State  and  local  governments 
and  the  private  sector,  aiid  based  its 
conclusions  on  the  report  entitled 
Economic  Analysis  of  the  Potential 
Impact  of  the  Proposed  Antidegmdation 
Requirements  for  Pennsylvania. 

J.  Paperwork  Reduction  Act 

This  action  requires  no  information 
collection  activities  subject  to  the 
Paperwork  Reduction  Act,  and  therefme 
no  Information  Collection  Request  (ICR) 
will  be  submitted  to  the  Office  of 
Management  and  Budget  (0MB)  for 
review  in  compliance  with  the 
Paperwork  Reduction  Act,  44  U.S.C. 
3501  et  seq. 

List  of  Subiects  in  40  CFR  Part  131 

Environmental  protection.  Water 
pollution  control.  Water  quality 
standards. 

Dated:  November  27, 1996. 
Can»l  M.  Browner, 
Administrator. 

For  the  reascms  set  out  in  the 
preamble,  part  131  of  title  40  of  the 
Code  of  Federal  Regulations  is  amended 
as  follows: 

PART  131— WATER  QUALITY 
STANDARDS 

1.  The  authority  citation  for  part  131 
continues  to  read  as  follows: 

Audiority:  33  U.S.C  1251  «t  seq. 

Subpart  D—{  Amended] 

2.  Section  131.32  is  added  to  read  as 
follows: 

1131.32    Pennsytvania.  '' 

(a)  Antidegradation  policy.  This 
antidegradation  policy  shall  be 
applicable  to  all  waters  of  the  United 
States  within  the  Commonwealth  of 
Pennsylvania,  including  wetlands. 

(1)  Existing  in-stream  uses  and  the 
level  of  water  quality  necessary  to 
protect  the  existing  uses  shall  be 
maintained  and  protected. 


(2)  Where  the  quality  of  the  waters 
exceeds  levels  necessary  to  support 
propagation  of  fish,  shellfish,  and 
vnldlife  and  recreation  in  and  on  the 
water,  that  quality  shall  be  maintained 
and  protected  unless  the 
Commonwealth  finds,  after  full 
satisfaction  of  the  inter^veminental 
coordination  and  public  participation 
provisions  of  the  Conmionwealth's 
continuing  planning  process,  that 
allowing  lower  water  quality  is 
necessary  to  accommodate  important 
economic  or  social  development  in  the 
area  in  which  the  waters  are  located.  In 
allowbig  such  degradation  or  lower 
water  quality,  the  Commonwealth  shall 
assure  water  quality  adequate  to  protect 
existing  uses  fully.  Further,  the 
Commonwealth  shall  assiue  that  there 
shall  be  achieved  the  highest  statutory 
and  regulatory  requirements  for  ail  new 
and  existing  point  sources  and  all  cost- 
effective  and  reasonable  best 
management  practices  for  nonpoint 
sources. 

(3)  Where  high  quality  waters  are 
identified  as  constituting  an  outstanding 
National  resource,  such  as  waters  of 
National  and  State  parks  and  wildlife 
refuges  and  water  of  exceptional 
recreational  and  ecological  significance, 
that  water  quality  shall  be  maintained 
and  protected. 

(b)  (Reserved)  '      '      ^" 

IFR  Doc.  96-31007  Filed  12-6-96;  8:45  am) 
BiLUNQ  cooc  aaw  »o  p  ■,. 


FEDERAL  MARITIME  COMMISSION 

46  CFR  Part  572  .  » 

[Docket  No.  04-31]  *  ^     • 

Information  Form  and  Post-Eiracthre 
Reporting  Requirements  for 
Agroamonta  Among  Ocean  Common 
Carriers  Subject  to  the  Shipping  Act  of 
1984 

AGENCY:  Federal  Maritime  Commission. 
ACTION:  Amendment  to  final  rule. 

summary:  The  Federal  Maritime         ■*:. 
Commission  is  amending  the  final  rule 
in  this  proceeding  so  that  the  list  of 
effective  agreements  that  must  be 
included  in  the  Information  Form  for  a 
new  filed  agreement  is  limited  to  those 
agreements  which  authorize  specified 
activities  that  are  of  significant 
regulatory  concern.  The  purpose  of  this 
amendment  is  to  lessen  the  reporting 
burden  on  ocean  carriers,  while 
ensuring  that  the  Commission  obtains 
information  relevant  to  its  regxilatory 
responsibilities. 
EFFECTIVE  DATE:  December  9, 1996. 


FOR  FURTHER  INFORMATION  CONTACT: 

Austin  L.  Schmitt,  Director,  Bureau  of 
Economics  and  Agreement  Analysis, 
Federal  Maritime  C(»nmission,  800 
North  Capitol  Street,  N.W.,  Washington. 
D.C  20573-0001,  (202)  523-5787.. 

SUPPLEMENTARY  MFORMATION:  In  Docket 
No.  94-31,  Information  Form  and  Post- 
Effective  Reporting  Requirements  for 
Agreements  Among  Ocean-Common 
Carriers  Subject  to  the  Shipping  Act  of 
1984,  the  Federal  Maritime  Commission 
amended  its  regulations  set  forth  in  46 
CFR  Part  572  governing  the  filing, 
processing  and  review  of  agreements 
subject  to  the  Shipping  Act  of  1984.  61 
FR 11564  (Mar.  21. 1996).  The  revised 
Information  Forms  for  newly  filed 
agreements,  codified  as  Appendices  A 
and  B  to  Part  572.  require  the 
submission  of  a  list  of  all  effective 
agreements  covering  all  or  part  of  the 
geographic  scope  of  the  filed  agreement, 
whose  parties  include  one  or  more  of 
the  parties  to  the  filed  agreement. 

In  implementing  the  new  regulations, 
the  Commission  has  received  inquiries 
regarding  the  scope  of  "effective 
agreements."  For  example,  it  has  been 
suggested  that  there  is  no  useful 
purpose  in  including  agreements  that 
are  exempt  fi-om  filing  because  of  their 
lack  of  competitive  impMict  (see  46  CFR 
572.302-311). 

In  response  to  these  concerns,  ^e 
Commission  is  amending  the 
Instructions  to  Appendices  A  and  B  to 
state  that  the  required  list  should 
include  only  agreements  that  authorize 
specified  activities  that  are  of  significant 
regulatory  concern.  These  are  rate 
agreements  (including  agreements  that 
authorize  discussion  of  rates  or  "non- 
binding"  rate  agreements),  joint  service 
agreements,  pooling  agreements, 
agreements  authorizing  discussion  or 
exchange  of  data  on  vessel-operating 
costs,  sailing  agreements,  space  charter 
agreements,  agreements  authorizing 
regulation  or  discussion  of  service 
contracts,  and  agreements  authorizing 
capacity  management  or  capacity 
regulation.  This  amendment  will  lessen 
the  burden  on  agreement  carriers,  while 
ensuring  that  the  Conunission  obtains 
information  relevant  to  its  regulatory 
responsibilities. 

Notice  and  opportunity  for  public 
conunent  were  not  necessary  prior  to 
issuance  of  this  amendment  because  it 
reduces  existing  requirements  and  is 
less  burdensome  on  the  public.  For  the 
same  reasons,  the  amendments  are 
effective  upon  publication  in  the 
Federal  Register,  rather  than  being 
delayed  for  30  days.  5  U.S.C.  553. 
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List  of  Snbjects  in  46  CFR  Part  572 

Administrative  practice  and 
procedure.  Maritime  carriers.  Reporting 
and  recordkeeping  requirements. 

Therefore,  pursuant  to  5  U.S.C  553 
and  sections  4,  5,  6, 10. 15  and  17  of  the 
Shipping  Act  of  1984.  46  U.S.C  app. 
1703, 1704, 1705. 1709. 1714  and  1716, 
Part  572  of  Title  46,  Code  of  Federal 
Regulations,  is  amended  as  follows: 

PART  572— AQREEMEHTS  BY  OCEAN 
COMMON  CARRIERS  AND  OTHER 
PERSONS  SUBJECT  TO  THE 
SHIPPINQ  ACT  OF  1W4 

1.  The  aut^rity  citation  for  Part  572 
ctHitinues  to  read  as  follows: 

Authoritjr:  5  U.S.C  553, 46  U.S.C  app. 
1701-1707, 1709-1710, 1712  and  1714-1717. 

2.  In  Appendix  A  to  Part  572,  Part  n 
of  the  Instructions  is  revised  as  follows: 

Appendix  A  to  Part  572 — ^Information 
Form  for  Class  A/B  Agreements  and 
Instructions 


Partn 

Part  n  requires  a  list  of  all  effective 
agreements  (1)  that  cover  all  or  part  of  the 
geographic  scop>e  of  the  filed  agreement,  (2) 
whose  parties  include  one  or  more  of  the 
parties  to  the  filed  agreement,  and  (3)  that  fell 
within  at  least  one  of  the  following  / 

categories:  an  agreement  that  authorized" 
"capacity  management"  or  "capacity 
regulation"  as  defined  by  46  CFR  572.104(e): 
a  ")oint  service  agreement"  as  defined  by  46 
CFR  572.104(o);  a  "pooling  agreement"  as 
defined  by  46  CFR  572.1D4(y);  a  "rate 
agrewnent"  as  defined  by  46  CFR 
572.104(bb);  a  "sailing  agreement"  as  defined 
by  46  CFR  572.104(cc);  an  agreement  that 
authorizes  regulation  or  discussion  of 
"service  contracts"  as  defitfed  by  46  CFR^ 
572.104(dd);  a  "space  chartet'  agreement"  as 
defined  by  46  CFR  572.104(hh);  or  an 
agreement  that  authorizes  discussion  or 
exchange  of  data  on  "vessel-operating  costs" 
as  defined  by  46  CFR  572.104(kk). 

3.  In  Appendix  B  to  Part  572,  Part  H 
of  the  In^ructions  is  revised  as  follows: 

Appendix  B  to  Part  572—lBfornuition 
Form  for  Class  C  Agreements  and 
Instructions 


Partn 

Part  n  requires  a  list  of  all  effective 
agreements  that  (1)  cover  all  or  part  of  the 
geographic  scope  of  the  filed  agreement,  (2) 
whose  parties  include  One  or  more  of  the 
parties  to  the  filed  agreement,  and  (3)  that  fall 
within  at  least  one  of  the  following 
categories:  an  agreement  that  anthcvizes 
"capacity  management"  or  "capacity 
relation"  as  defined  by  46  CFR  572.104(e); 
a  ")oint  sCTvice  agreement"  as  defined  by  46 
CFR  572.104(o):  a  "pooling  agreemmt"  as 


defined  by  46  CFR  S72.104(y);  a  "rate 
agreement"  as  defined  by  46  CFR 
572.104(bb);  a  "sailing  agreement"  as  defined 
by  46  CFR  572.104(cc);  an  agreement  that 
authorizes  regulation  or  discussion  of 
"service  contracts"  as  defined  by  46  CFR 
S72.104(dd);  a  "space  charter  agreement"  as 
defined  by  46  CFR  572.104(hh):  or  an 
agreement  that  authorizes  discussion  or 
exchange  of  data  on  "vessel-operating  costs" 
as  defined  by  46  CFR  572.104(kk). 

By  the  Commission. 
JoMpli  C  Pelldng, 
Secreloiy. 
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NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

48  CFR  Parts  1843  and  18S2 

Addition  Of  Coverage  to  NASA  FAR 
Supplement  (NFS)  on  NASA  Shared 
Savings  Clause 

AGENCY:  OCfica  of  Procurement,  National 

Aeronautics  and  Space  Administration 

(NASA). 

action:  Final  rule, 

SUMMARY:  Parts  1843  and  1852  are 

amended  to  establish  the  conditions  for 
use  and  the  administrative  procedures 
for  a  "Shared  Savings  Clause"  to  be 
used  in  solicitations  and  contracts. 
EFFECTIVE  DATE:  December  9, 1996. 
ADDRESSES:  Mr.  James  A.  Balinskas, 
Code  HC,  NASA  Headquarters,  300  E 
^treet  SW,  Washington,  DC  20546-0001. 
FOR  FURTWR  INFORMATION  CONTACT: 
Mr.  James  A.  Balinskas,  NASA 
Headquarters.  Code  HC,  telephone: 
(202)358-0445. 

SUPPLEMENTARY  mFORMATKM: 

Background 

On  October  20, 1995,  a  proposed  rule 
to  amend  the  NFS  to  add  a  "Shared 
Savings  Clause"  was  published  in  the 
FedCTal  Ki^er  (60  FR  54208).  The 
intent  of  the  clause  was  to  provide  an 
incentive  for  contractors  to  identify  and 
implement  significant  cost  reduction 
programs.  In  return,  they  would  be 
eligible  for  a  share  of  realized  savings 
wUch  resulted  from  those  cost-cutting 
projects  once  they  were  approved  by  the 
contracting  officer.  Comments  were 
received  both  from  within  NASA  and 
from  industry.  All  comments  were 
reviewed  and  the  rule  was  revised  to 
reflect  the  comments  where  it  was 
considered  warranted.  Many  of  the 
revisions  ware  made  to  clarify 
definitions,  improve  consistency  of 
terms  used  throughout  the  contract 


clause,  limit  applicability  of  the  clause 
to  the  appropriate  classes  of  contracts, 
and  better  communicate  how  the 
provisions  of  the  clause  were  intended 
to  operate.  In  addition,  the  location  of 
the  proposed  rule  within  the  NFS  was* 
also  (dianged. 

In^Mct 

NASA  certifies  that  this  regulation 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities  under  the  Regulatory  Flexibility 
Act  (5  U.S.C.  601  et  seq.).  This  rule  does 
not  impose  any  recordkeeping 
requirements  subject  to  the  Paperwmk 
Reduction  Act 

List  of  Subjects  in  48  CFR  Parts  1843 
andlB52 

Government  procurement 
Tom  Laedtke. 

Deputy  Associate  Administrator  for 
Procurement. 

Accordingly,  48  CFR  1843  and  1852 
are  amended  as  follows: 

1.  The  authority  citation  for  48  CFR 
1843  and  1852  continues  to  read  as 
follows: 

Aothority:  VS.C.  2473(cXl)- 

PART  1843— CONTRACT 
MODIRCATIONS 

Subpart  1843.71— [AddecQ 

2.  Subpart  1843.71  is  added  to  read  as 
follows: 

Sutipart  1843.71— Shared  Savings 

1843.7101  Shared  Savings  Program. 

This  subpart  establishes  and  describes 
the  methods  for  implementing  and 
administering  a  Shared  Savings 
Program.  This  {Hogram  provides  an 
incmtive  foe  contractors  to  propose  and 
implement,  with  NASA  approval, 
significant  cost  reduction  initiatives. 
NASA  will  benefit  as  the  more  efficient 
business  practices  that  are  implemented 
lead  to  reduced  costs  on  cxurent  and 
follow-cm  contracts.  In  return, 
contractors  are  entitled  to  share  in  cost 
savings  subject  to  limits  established  in 
the  contract  The  contracting  officer  may 
require  die  contractor  to  provide 
periodic  reporting,  or  other  justificadmi, 
or  to  lequire  other  steps  (e.g..  cost 
segregation)  to  enstire  projected  cost 
savings  and  being  realized. 

1843.7102  SoUcttaHenpmvtalonand 
oontract  dauea. 

The  contracting  officer  shall  insert  the 
clause  at  1852.243-71,  Shared  Savings, 
in  all  solicitations  and  contracts 
expected  to  exceed  $1,000,000.  except 
those  awarded  under  FAR  part  12.  NRA. 
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or  AO  procedures,  or  those  awarded 
under  the  SBJR  or  STTR  programs. 

PART  1862— SOUOTATION 
PROVISIONS  AND  CONTRACT 
CLAUSES 

ia62.24»-7l    [Added] 

3.  Section  1852.243-71  is  added  to 
read  as  follows: 

1852^43-71    Staled  Savinga. 

As  prescribed  in  1843.7102.  insert  the 
following  clause:  •  ' 

SHARED  SAVINGS 
December  1996 

(a)  The  Contractor  is  entitled,  under  the 
provisions  of  this  clause,  to  share  in  cost 
savings  resulting  from  the  implementation  of 
cost  reduction  projects  which  are  presented 
to  the  Government  in  the  fonn  of  Cost 
Reduction  Proposals  (CRP]  and  approved  by  ~ 
the  Contracting  Of&cer.  These  cost  reduction 
projects  may  require  changes  to  the  terms, 
conditions  or  statement  of  work  of  this 
contract  Any  cost  reduction  projects  must 
not  change  the  essential  function  of  any 
products  to  be  delivered  or  the  essential 
purpose  of  services  to  be  provided  under  the 
contract. 

(b)  Definitions:  (1)  Cost  savings,  as 
contemplated  by  this  clause,  means  savings 
that  result  from  instituting  changes  to  the 
covered  contract,  as  identified  in  an 
^proved  Cost  Reduction  Proposal. 

(2)  Cost  Reduction  Proposal  (CBP)— For  the 
purposes  of  this  clause,  a  Cost  Reduction 
Proposal  means  a  proposal  that  recommends 
alternatives  to  the  established  procedures 
and/or  organizational  support  of  a  contract  or 
group  of  contracts.  These  alternatives  must 
restilt  in  a  net  reduction  of  contract  cost  and 
price  to  NASA.  The  proposal  will  include 
technical  and  cost  information  sufficient  to 
enable  the  Contracting  Officer  to  evaluate  the 
CRP  and  approve  or  disapprove  it. 

(3)  Covered  contract — As  used  in  this 
clause,  covered  contract  means  the  contract, 
including  unexercised  options  but  excluding 
future  contracts,  whether  contemplated  or 
not,  against  which  the  CRP  is  submitted. 

(4)  Contractor  implementation  costs — ^As 
used  in  this  clause,  contractor 
implementation  costs,  or  "implsnentation 
costs",  shall  mean  those  costs  which  the 
Contractor  incurs  on  covered  contracts 
specifically  in  developing,  prep>aring. 
submitting,  and  negotiating  a  CRP,  as  well  as 
those  costs  the  Contractor  will  incur  on 
covered  contracts  to  make  any  structural  or 
oiganizational  changes  in  (vder  to  implement 
an  approved  CRP. 

(5)  Government  costs — ^As  used  in  this 
clause,  the  term  government  costs  means 
internal  costs  of  NASA,  or  any  other 
government  agency,  which  result  directly 
from  development  and  implementation  of  the 
CRP.  These  may  include,  but  are  not  limited 
to,  costs  associated  with  the  administration 
of  the  contract  or  with  such  contractually 
related  functions  such  as  testing,  operations, 
maintenance  and  logistics  support  These 
costs  also  include  costs  associated  with  other 
Agency  contracts  (including  changes  in 


contract  price  or  coat  and  fee)  that  may  be 
aSacted  as  a  result  of  the  implementation  of 
a  CRP.  They  do  not  include  the  normal 
administrative  costs  of  reviewing  and 
processing  the  CRP. 

(c)  General.  The  Contractor  will  develop, 
prepare  and  submit  CRPs  with  supporting 
information,  as  detailed  in  paragraph  (e)  of 
this  clause,  to  the  Contracting  Officer.  The 
CRP  will  describe  the  proposed  cost 

.reduction  activity  in  sufficient  detail  to 
enable  the  Contracting  Officer  to  evaluate  it 
and  to  approve  or  disapprove  it.  The 
Contractor  shall  share  in  any  net  cost  savings 
realized  from  approved  and  implemented 
CRPs  in  accordance  with  the  terms  of  this 
clause.  The  Contractor's  actual  percentage 
share  of  the  cost  savings  shall  be  a  matter  for 
negotiation  with  the  Contracting  Officer,  but 
shall  not,  in  any  event,  exceed  50  percent  of 
the  total  cost  savings  recognized  by  the 
Contracting  Officer.  The  Contractor  may 
propose  changes  in  other  activities  that 
impact  performance  on  its  contract, 
including  government  and  other  contractor 
operations,  if  such  changes  will  optimize  cost 
savings.  A  Contractor  shall  not  be  entitled  to 
share,  however,  in  any  cost  savings  that  are 
internal  to  the  Government,  or  which  result 
from  changes  made  to  any  contracts  to  which 
it  is  not  a  party  even  if  those  changes  were 
proposed  as  a  part  of  its  CRP.  Early 
communication  between  the  Contractor  and 
the  Government  is  encouraged.  The 
communication  may  be  in  the  form  of  a 
concept  paper  or  preliminary  prof>osal.  The 
Government  is  not  committed  to  accepting 
any  proposal  as  a  result  of  these  early 
discussions. 

(d)  Computation  of  cost  savings.  The  cost 
savings  to  be  shared  between  the  Government 
and  the  Contractor  will  be  computed  by  the 
Contracting  Officer  by  comparing  a  current 
estimate  to  complete  (ETC)  for  the  covered 
contract,  as  structured  before  implementation 
of  the  proposed  CRP,  to  a  revised  ETC  which 
takes  into  account  the  implementation  of  that 
CRP.  The  cost  savings  to  be  shared  shall  be 
reduced  by  any  cost  overrun,  whether 
experienced  or  projected,  that  is  identified  on 
the  covered  contract  before  implementation 
of  the  CRP.  Although  a  CRP  may  result  in 
cost  savings  that  extend  far  into  the  future, 
the  period  in  which  the  Contractor  may  share 
in  those  savings  will  be  limited  to  no  more 
than  five  years.  Implomentation  costs  of  the 
Contractor  must  be  considered  and 
specifically  identified  in  the  revised  ETC 
The  Contracting  Officer  shall  offeet 
Contractor  cost  savings  by  any  increased 
costs  (whether  implementing  or  recurring)  to 
the  Government  when  computing  the  total 
cost  savings  to  be  shared.  The  Contractor 
shall  not  be  entitled,  under  the  provisions  of 
this  clause,  to  share  in  any  cost  reductions 

to  the  contract  that  are  the  result  of  changes 
•stemming  from  any  action  other  than  an 
approved  CRP.  However,  this  clause  does  not 
limit  recovery  of  any  such  reimbursements 
that  are  allowed  as  a  result  of  other  contract 
provisions. 

(e)  Supporting  Information.  As  a  minimum, 
the  Contractor  shall  provide  the  following 
supporting  information  v«rith  each  CRP: 

(1)  Identification  of  the  current  contract 
requirements  or  established  procedures  and/ 


or  organizational  support  which  are  propoaed 
to  be  changed. 

(2)  A  description  of  the  diffierence  between 
the  currant  process  or  procedure  and  the 
pmpoaed  change.  This  description  shall 
address  how  proposed  changes  will  meet 
NASA  requirements  and  discuss  the 
advantages  and  disadvantages  of  the  existing 
practice  and  the  proposed  changes. 

(3)  A  list  of  contract  requirements  which 
must  be  revised,  if  any,  if  the  CRP  is 
approved,  along  with  proposed  revisions. 
Any  changes  to  NASA  or  delegated  contract 
management  processes  should  also  be 
addressed. 

(4)  Detailed  cost  estimates  which  reflect 
the  implementation  costs  of  the  CRP. 

(5)  An  updated  ETC  for  the  covered 
contract  unchanged,  and  a  reidsed  ETC  for 
the  covered  contract  which  reflects  changes 
resulting  from  implementing  the  CRP.  If  the 
CRP  proposes  changes  to  only  a  limited 
number  of  elements  of  the  contract,  the  ETCs 
need  only  address  those  portions  of  the 
contract  that  have  been  impacted.  Each  ETC 
shall  depict  the  level  of  costs  incurred  or  to 
be  incurred  by  year,  or  to  the  level  of  detail 
required  by  the  Contracting  Officer.  If  other 
CRPs  have  been  proposed  or  approved  on  a 
contract  the  impact  of  these  CRPs  must  be 
addressed  in  the  computation  of  the  cost 
savings  to  ensure  that  the  cost  savings 
identified  are  attributable  only  to  the  CRP 
under  consideration  in  the  instant  case. 

(6)  Identification  of  any  other  previous 
submissions  of  the  CRP,  including  the  dates 
submitted,  the  agencies  and  contracts 
involved,  and  the  disposition  of  those 
submittals. 

(f)  Administration. 

(1)  The  Contractor  shall  submit  proposed 
CRPs  to  the  Contracting  Officer  who  shall  be 
responsible  for  the  review,  evaluation  and 
approval.  Normally,  CRPs  should  not  be 
entertained  for  the  first  year  of  performance 
to  allow  the  Contracting  Officer  to  assess 
performance  against  the  basic  requirements. 
If  a  cost  reduction  project  impacts  more  than 
a  single  contract,  the  contractor  may.  upon 
concurrence  of  the  Contracting  Officer's 
responsible  for  the  affected  contracts,  stibmit 
a  single  CRP  which  addresses  fully  the  cost 
savings  projected  on  all  affected  contracts 
that  contain  this  Shared  Savings  Clause.  In 
the  case  of  multiple  contracts  affected, 
responsibility  for  the  review  and  approval  of 
the  CRP  will  be  a  matter  to  be  decided  by  the 
affected  Contracting  Officers. 

(2)  Within  60  days  of  receipt,  the 
Contracting  Officer  shall  complete  an  initial 
evaluation  of  any  proposed  cost  reduction 
plan  to  determine  its  feasibility.  Failure  of 
the  Contracting  Officer  to  provide  a  response 
within  60  days  shall  not  be  construed  as 
approval  of  the  CRP.  The  Government  shall 
promptly  notify  the  Contractor  of  the  results 
of  its  initial  evaluation  and  indicate  what,  if 
any,  further  action  will  be  taken.  If  the 
Govenunent  determines  that  the  proposed 
CRP  has  merit,  it  will  open  disctissions  with 
the  Contractor  to  establish  the  cost  savings  to 
be  recognized,  the  Contractor's  share  of  the 
cost  savings,  and  a  payment  schedule.  The 
Contractor  shall  continue  to  perform  in 
accordance  with  the  terms  and  conditions  of 
the  existing  contract  imtil  a  contract 
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modification  is  executed  by  the  Contnctiiig 
Officer.  The  modification  shall  constitute 
approval  of  the  CRP  and  shall  incorporate  the 
changes  identified  by  the  CRP,  adjust  the 
contract  cost  and/or  price,  establish  the 
Ck>ntractor's  share  of  cost  savings,  and 
incorporate  the  agreed  to  payment  schedule. 
(3)  The  extractor  will  receive  payment  by 
submitting  invoices  to  the  Contracting  Officer 
for  approval.  The  amount  and  timing  of 
individual  payments  will  be  made  in 
accordance  vyith  the  schedule  to  be 
established  with  the  Contractii^  Officer. 
Notwithstanding  the  overall  savings 
recognized  by  the  Contracting  Officer  as  a 
result  of  an  approved  CRP,  payment  of  any 
portion  of  the  Contractor's  share  of  savings 
shall  not  be  made  until  NASA  begins  to 
realize  a  net  cost  savings  on  the  contract  (i.e., 
implementation,  startup  and  other  increased 
costs  resulting  from  the  change  have  been 
offset  by  cumulative  cost  savings).  Savings 


associated  with  unexercised  options  will  not 
be  paid  unless  and  until  the  contract  options 
are  exercised.  It  shall  be  the  responsibility  of 
the  Contractor  to  provide  such  justification  as 
the  Contracting  Oifficer  deems  necessary  to 
substantiate  that  cost  savings  are  being 
achieved. 

(4)  Any  future  activity,  including  a  nteiger 
or  acquisition  undertaken  by  the  ContractOT 
(or  to  which  the  Contractor  becomes  an 
involved  party),  which  has  the  efiect  of 
reducing  or  reversing  the  cost  savings 
realized  from  an  approved  CRP  for  which  the 
Contractor  has  received  payment  may  be 
cause  for  recomputing  the  net  cost  savings 
associated  with  any  approved  CRP.  The 
Government  reserves  the  right  to  make  an 
adjustment  to  die  Contractor's  share  of  cost 
savings  and  to  receive  a  refund  of  moneys 
paid  if  necessary.  Such  adjustment  shall  not 
be  made  without  notifying  the  Contractor  in 


advance  of  Aa  intanded  action  and  affording 
the  Contractor  an  opportunity  for  discussion. 

(g)  Limitations.  Qantract  requirements  that 
are  imposed  by  statute  shall  not  be  targeted 
for  cost  reduction  exercises.  The  Contractor 
is  precluded  from  receiving  reimbursements 
under  both  this  clause  and  other  incentive 
provisions  of  the  contract,  if  any,  for  the 
same  cost  reductions. 

(h)  Disapproval  of,  or  feilure  to  approve, 
any  propcoed  cost  reduction  proposal  shall 
not  be  considered  a  dispute  sul^ect  to 
remedies  imder  the  Disputes  clause. 

(i)  Cost  savings  paid  to  the  Contractor  in 
accordance  with  the  provisions  of  this  clause 
do  not  constitute  profit  or  fee  within  the 
limitations  impo^  by  10  U.S.C  2306(d)  and 
41  U.S.C.  254(b). 

(End  of  clause) 
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This  section  of  the  FEDERAL  REGISTER 
contains  nolicas  to  the  puMc  of  th«  propoaed 
issuance  of  rules  and  regulalions.  The 
purpose  of  these  notices  is  to  give  interested 
persons  an  opportufMty  to  participate  in  the 
nie  maiang  prior  to  the  adoption  of  the  inai 
nies. 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14CFRPart71 

[AlrapM*  Doctot  No.  SS-AWA-IOl 

Rm2120-AA66 

Praposad  Establishment  Of  Class  C 
Airspace  and  Revocation  of  Class  D 
Airspace,  SprlngfleidRegionai  Airport, 
MO 

AQBICY:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Notice  of  proposed  rulemaking 
(NPRM). 

SUMMAf«Y:  This  NPRM  proposes  to 
establish  a  Class  C  airspace  area  sad 
revoke  the  existing  Class  D  airspace  area 
at  the  Springfield  Regional  Airport, 
Springfield,  MO.  The  Springfield 
Regional  Airport  is  a  public-use  facility 
with  an  operating  control  tower  served 
by  a  Level  lU  Terminal  Radar  Approach 
Control  Facility  (TRACON).  The 
establishment  of  this  Class  C  airspace 
area  would  require  pilots  to  maintain 
two-way  radio  communications  with  air 
traffic  control  (ATC)  while  in  the  Class 
C  airspace  area.  Implementation  of  the 
proposed  Class  C  airspace  area  would 
promote  the  effici^t  control  of  air 
traffic  and  reduce  the  risk  of  midair 
collision  in  the  terminal  area. 
DATES:  Comments  must  be  received  on 
or  before  January  29, 1997. 
ADDRESSES:  Send  comments  on  the 
proposal  in  triplicate  to  the  Federal 
Aviation  Administration,  Office  of  Chief 
Counsel,  Attention:  Rules  Docket,  AGC- 
200,  Airspace  Docket  No.  95-AWA-lO, 
800  Independence  Avenue,  SW., 
Washington  DC  20591.  The  official 
docket  may  be  examined  in  the  Rules 
Docket,  Office  of  the  Chief  Counsel, 
Room  916.  800  Independence  Avenue, 
SW.,  Washington,  DC,  weekdays,  except 
Federal  holidays,  between  8:30  a.m.  and 
5:00  pjn.  An  informal  docket  may  also 
be  examined  during  nonnal  business 
hours  at  the  office  of  the  Regional  Air 
Traffic  Divisionu 


FOR  FURTHER  MFORMATION  CONTACT: 
Steve  Brown,  Airspace  and  Rules 
Division.  ATA-400,  Office  of  Air  Traffic 
Airspace  Management,  Federal  Aviation 
Administration,  800  Independence 
Avenue,  SW.,  Washington,  DC  20591; 
telephone:  (202)  267-8783. 

8UPPt£MENTARY  INFORMATION:  .    «*• 

Comnents  Invited 

Interested  parties  are  invited  to 
participate  in  this  proposed  rulemaking 
by  submitting  such  written  data,  views, 
or  arguments  as  they  may  desire. 
Commmts  that  provide  the  factual  basis 
supporting  the  views  and  suggestions 
presented  are  particularly  helpful  in 
developing  reasoned  regulatory 
decisions  on  the  proposal.  Comments 
are  specifically  invited  on  the  overall 
regulatory,  aeronautical,  economic, 
environmental,  and  energy-related 
aspects  of  the  proposal. 

Communications  should  identify  the 
airspace  docket  number  and  be 
submitted  in  triplicate  to  the  address 
listed  above.  Ccmmenters  wishing  the 
FAA  to  acknowledge  receipt  of  their 
comments  on  this  notice  must  submit 
with  those  comments  a  self-addressed, 
stamped  postcard  on  whidi  the 
following  statement  is  made: 
"Comments  to  Airspace  Docket  No.  95- 
AWA-10."  The  postcard  will  be  date/ 
time  stamped  and  r^umed  to  the 
commenter.  All  communications 
received  on  or  before  the  specified 
closing  date  for  comments  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposal  contained 
in  this  notice  may  be  changed  in  light 
of  comments  received.  All  comments 
submitted  will  be  available  for 
examination  in  the  Rules  Docket  both 
before  and  after  the  closing  date  for 
comments.  A  report  summarizing  each 
substantive  public  contact  with  FAA 
personnel  concerned  with  this 
rulemaking  will  be  filed  in  the  docket. 

Availability  of  NPRM's        ^ 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
Federal  Aviation  Administration,  Office 
of  Air  Traffic  Airspace  Management. 
800  Independence  Avenue,  SW., 
Washington,  DC  20591,  or  by  calling 
(202)  267-8783.  Communications  must 
identify  the  notice  nimiber  of  this 
NPRM.  Persons  interested  in  being 
placed  on  a  mailing  list  for  future 
NPRM's  should  call  the  FAA's  Office  of 


Rulemaking.  (202)  267-9677,  for  a  copy 
of  Advisory  Circular  No.  11-2A,  Notice 
of  Proposed  Rulemaking  Distribution 
System.  This  circular  describes  the 
application  procedure. 

BaclcgnHmd 

On  April  22, 1982,  the  National 
Airspace  Review  (NAR)  plan  was 
published  in  the  Federal  Register  (47 
FR  17448).  The  plan  encompassed  a 
review  of  airspace  use  and  procedural 
aspects  of  the  ATC  system.  Among  the 
main  objectives  of  the  NAR  was  the 
improvement  of  the  ATC  system  by 
increasing  efficiency  and  reducing 
complexity.  In  its  review  of  terminal 
airspace.  NAR  Task  Group  1-2 
concluded  that  Terminal  Radar  Service 
Areas  (TRSA's)  should  be  replaced. 
Four  types  of  airspace  configurations 
were  considered  as  replacement 
candidates,  of  which  Model  B,  since 
designated  Airport  Radar  Service  Area 
(ARSA),  was  recommended  by  a 
consensus  of  the  task  group. 

The  FAA  published  NAR 
Recommendation  1-2.2.1.  "Replace 
Terminal  Radar  Service  Areas  with 
Model  B  Airspace  and  Service"  in 
Notice  83-9  (48  FR  34286.  July  28, 
1983)  proposing  the  establishment  of 
ARSA's  at  the  Robert  Mueller  Mimicipal 
Airport.  Austin,  TX,  and  the  Port  of 
Columbiis  International  Airport, 
Columbus,  OH.  ARSA's  were  designated 
at  these  airports  on  a  temporary  basis  by 
SFAR  No.  45  (48  FR  50038,  October  28, 
1983)  to  provide  an  operational  test  bed 
of  the  ARSA  concept  for  potential 
application  on  a  national  basis. 

Following  a  confirmation  period  of 
more  than  a  year,  the  FAA  adopted  the 
NAR  reconunendation  and,  on  February 
27, 1985,  issued  affinal  rule  (50  FR 
9252;  March  6,  1985)  defining  ARSA 
airspace  and  establishing  air  traffic  rules 
for  operation  within  such  an  area. 

Concurrently,  by  separate  rulemaking 
action,  ARSA's  were  permanently 
established  at  the  Austin,  TX. 
Columbus.  OH.  and  the  Baltimore/ 
Washington  International  Airports  (50 
FR  9250;  March  6, 1985).  The  FAA 
stated  that  future  notices  would  propose 
ARSA's  for  other  airports  at  which 
TRSA  procedures  were  in  effect 

Additionally,  the  NAR  Task  Group 
recommended  that  the  FAA  develop 
quantitative  criteria  for  proposing  to 
establish  ARSA's  at  locations  other  than 
those  which  were  included  in  the  TRSA 
replacement  program.  The  task  group 
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reconunended  that  these  criteria 
include,  among  other  things,  traffic  mix, 
flow  and  density,  airport  configuration, 
geographical  featiires,  collision  risk 
assessment,  and  ATC  capabilities  to 
provide  service  to  users.  These  criteria 
have  been  developed  and  are  being 
pubUshedvia  the  FAA  directives 
system. 

The  FAA  has  established  ARSA's  at 
121  locations  imder  a  paced 
implementation  plan  to  replace  TRSA's 
with  ARSA's.  This  is  one  of  a  series  of 
notices  to  implement  ARSA's  at 
locations  with  or  without  TRSA's  that 
warrant  implementation  of  an  ARSA. 

The  airspace  reclassification 
initiative,  effective  September  16. 1993. 
reclassified  ARSA's  as  Class  C  airspace, 
areas.  This  diange  in  terminology  is 
reflected  in  the  remainder  of  this  NPRM. 

This  NRPM  proposes  Class  C 
designation  at  a  location  which  was  not 
identified  as  a  candidate  for  Class  C 
airspace  in  the  preamble  to  Amendment 
No.  71-10  (50  FR  9252).  Other 
candidate  locations  will  be  proposed  in 
future  NPRM's  published  in  the  Federal 
Register. 

Pre-NPRM  Public  Input 

As  announced  in  the  Federal  Register 
on  July  21,  1994  (59  FR  37282),  a  pre- 
NPRM  airspace  meeting  was  held  on 
September  7. 1994,  in  Springfield,  MO. 
The  purpose  of  this  meeting  was  to 
provide  local  airspace  users  an 
opportimity  to  present  input  on  the 
planned  establishment  of  the 
Springfield  Class  C  airspace  area  prior 
to  issuance  of  an  NPRM.  All  comments 
received  during  the  pre-NPRM  informal 
airspace  meeting  were  considered  and 
incorporated,  in  part,  in  this  NPRM.  An . 
analysis  of  the  comments  received 
during  this  effort  are  simmiarized 
below. 

DisoMsion  of  Comments 

Hie  Aircraft  Owners  and  Pilots 
Association  (AOPA),  Experimental 
Aircraft  Association  (EAA),  Missouri 
Pilots  Association  (MPA),  and  other 
individuals  opposed  the  planned  Class 
C  airspace  area  at  Springfield  Regional 
Airport.  These  commenters  believe  that 
the  FAA  has  not  used  alternate 
nonrulemaking  solutions  to  meet  safety 
issues  concerning  Springfield  Regional 
Airport  and  enplanement  numbers 
should  not  be  the  only  criteria  used. 

The  FAA  does  not  agree,  and  further 
believes  that  all  nonrulemaking 
alternatives  to  provide  for  an  acceptable 
level  of  safety  have  been  exhausted.  For 
example,  over  the  past  several  years,  the 
FAA  has  updated  its  equipment, 
improved  its  radar  services,  and  in  the 
last  year  alone,  held  at  least  seven 


meetings  in  the  Springfield  area 
informing  the  public  of  its  growing 
safety  concerns.  These  concerns  are 
centered  around:  (1)  potential  conflicts 
between  en  route  visual  flight  rules 
(VFR)  traffic  using  the  Springfield  Very 
High  Frequency  Omnidirectional  Range 
(VOR)  navigational  aid  and  arriving 
traffic;  (2)  conflicts  between  aircraft  on 
instrument  approach  to  Rimway  20  and 
the  VFR  flyway  area  to  the  sout|mast;  (3) 
conflicts  between  aircraft  using  the 
localizer  procedure  and  transiting 
aircraft  for  the  Springfield  Downtown 
Airport;  and  (4)  congestion  caused  by 
military  use  of  Springfield  Regional 
Airport  for  practice  approaches  and 
training.  In  addition,  Springfield  , 
Regional  Airport  is  the  only  airport  in 
southwest  Missouri  that  has  a  radar 
bcility.  This  capability  attracts  several 
aviation  flight  training  schools,  thus 
adding  to  a  mixed  traffic  environment. 

For  a  site  to  be  a  candidate  for  Class 
C  airspace  consideration,  it  must  have 
an  airport  with  ah  op>erational  airport 
traSic  control  tower  (ATCT)  that  is 
serviced  by  a  radar  approach  control 
and  meet  one  of  the  following:  (1) 
75,000  annual  instrument  operations 
count  at  the  primary  airport;  (2)  100,000 
annual  instrument  operations  count  at 
the  primary  and  secondary  airport  in  the 
terminal  area  hub;  or  (3)  250,000  annual 
enplaned  passengers  at  the  primary 
airport.  In  this  case,  Springfield 
Regional  Airport  meets  the  FAA  criteria 
and  qualifies  as  a  candidate  for  Class  C 
airspace. 

Several  conmienters  believe  the 
construction  of  two  new  airports  would 
affect  traffic  at  Springfield  Regional 
Airport.  The  FAA  disagrees  with  these 
concerns.  Currently,  there  are  no  new 
airport  proposals,  private  or  public,  on 
file.  At  one  point,  thwe  had  been 
proposals  for  new  airports  (Stone 
County  and  Four  Cities  Regicmal). 
However,  these  sites  were  either  found 
unacceptable  and  a  new  site  was  not 
selected,  or  the  sponsor  elected  not  to 
file  an  extension  on  the  airport 
proposal. 

One  commenter  did  not  object  to  the 
Class  C  airspace  area;  however,  he 
requested  that  Bird  Field  Airport  be 
excluded  bom  the  Class  C  airspace 
surface  area.  The  FAA  concius  with  this 
reconomendation.  The  Bird  Field 
Airport  is  located  near  the  5  NM  outer 
boundary,  and  there  are  only  three 
private  "Cherokee"  tyj)e  of  aircraft  that 
routinely  use  this  airport  and  generally 
would  not  require  ATC  services.  The 
airspace  above  this  airport  is  not  needed 
for  the  proposed  Class  C  area;  therefore, 
under  this  proposal,  appropriate 
airspace  surrounding  the  Bird  Field 
Airport  for  1  NM  is  excluded. 


None  of  the  airlines  were  represented 
at  the  informal  airspace  meeting,  and 
one  commenter  interpreted  their 
absence  as  a  statement  that  safety  must 
be  adequate  at  Springfield  Regional 
Airport  and,  consequently,  that  Qass  C 
airapace  would  not  be  necessuy. 

Tne  FAA  disagrees  with  this 
interfHetation.  Conversely,  the  FAA 
agrees  with  several  other  commenters  in 
their  belief  that  establishing  Class  C 
airspace  will  enhance  safety  in  this 
mixed  airspace  environment  and  that 
the  requirements  imposed  on  mlots 
outweigh  the  potsived  complexities 
and  costs  associated  with  the  safety 
characteristics  achieved  within  a  Qass 
C  airspace  area.  Additionally,  this 
action  is  supported  by  US  Air  Express, 
American  Airlines,  the  Airport  Manager 
of  the  Springfield  Downtown  Airport, 
and  other  entities  that  use  the 
Springfield  Regional  Airpmt. 

The  Proposal 

The  FAA  is  proposing  an  amendment 
to  part  71  of  the  Federal  Aviation 
Regulations  (14  CFR  part  71)  to  establish 
a  Class  C  airspace  area  and  revoke  the 
Class  D  airspace  area  at  Springfield 
Regional  Airport  located  in  Springfield, 
MO.  Springfield  Regional  Airport  is  a 
public-use  facility  with  an  operating 
control  tower  served  by  a  Level  III 
TRACON.  Implementation  of  the 
proposed  Springfield  Class  C  airspace 
area  would  promote  the  efficient  control 
of  air  traffic  and  further  reduce  the  ri^ 
of  midair  collision  in  the  terminal  area. 

The  FAA  published  a  final  rule  (50  FR 
9252,  March  6, 1985)  that  defines  Class 
C  airspace  and  (prescribes  operating 
rules  for  aircraft,  ultralight  vehicles,  and 
parachute  jump  operations  in  Qass  C 
airspace  areas.  The  final  rule  provides, 
in  p«rt,  that  all  aircraft  arrivii^  at  any 
airport  in  Class  C  airspace  or  flying 
through  Class  C  airspace  must:  (1)  prior 
to  entering  the  Class  C  airspace, 
establish  two-way  radio 
communications  with  the  ATC  faciUty 
having  jurisdiction  over  the  area  and  (2) 
while  in  Class  C  airspace,  maintain  two- 
way  radio  communications  with  that 
facility.  For  aircraft  departing  bom  the 
primary  airport  within  Class  C  airspace, 
or  a  satellite  airport  with  an  operating 
control  tower,  two-way  radio 
commimications  must  be  established 
and  maintained  with  the  control  tower 
and  thereafter  as  instructed  by  ATC 
while  operating  in  Class  C  airspace.  For 
aircraft  departing  a  satellite  airport 
without  an  operating  control  tower  and 
within  Class  C  airspace,  two-way 
communications  must  be  established 
with  the  ATC  facility  jurisdiction  over 
the  area  as  soon  as  practicable  after 
takeoff  and  thereafter  maintained  while 
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operating  within  the  Class  C  airspace 
(14  CTR  91.130). 

Pursuant  to  the  Federal  Aviation 
Regulations  §  91.130  (14  CFR  pert  91)  all 
aircraft  operating  within  Class  C 
airspace  are  required  to  comply  writh 
$$91,129  and  91.13.  Ultralight  vehicle 
operations  and  parachute  jxunps  in  Class 
C  airspace  areas  may  only  be  conducted 
under  the  terms  of  an  ATC 
authorization. 

The  FAA  adopted  the  NAR  Task 
(koup  recommendation  that  each  Class 
C  airspace  area  be  of  the  same  airspace  - 
configuration  insofar  as  is  practicable. 
The  standard  Class  C  airspace  area 
consists  of  that  airspace  within  5 
nautical  miles  (NM)  of  the  primary 
airport,  extending  from  the  surface  to  an 
altitude  of  4,000  feet  above  airport 
elevation  (AAE),  and  that  airspace 
between  5  and  10  NM  from  the  primary 
airport  from  1.200  feet  above  groimd 
level  (AGL)  to  an  altitude  of  4,000  feet 
AAE.  Proposed  deviations  from  this 
standard  have  been  necessary  at  some 
airports  because  of  adjacent  regulatory 
airspace,  international  boundaries, 
topography,  or  unusual  operational 
requirements.  ^ 

Definitions  and  operating 
requirements  applicable  to  Class  C 
airspace  may  be  found  in  $  71.51  of  part 
71  and  §§  91.1  and  91.130  of  part  91  of 
the  Federal  Aviation  Regulations  (14 
CFR  parts  71, 91).  The  coordinates  for 
this  airspace  docket  are  based  on  North 
American  Detum  83.  Class  C  and  Class 
D  airspace  designations  are  published, 
respectively,  in  paragraphs  4000  and 
5000  of  FAA  Order  7400.9D  dated 
September  4, 1996,  and  efiiactive 
September  16, 1996,  which  is 
incorporated  by  refiarence  in  14  CFR 
71.1.  The  Class  C  and  Class  D  airspace 
designations  listed  in  this  document 
would  be  published  or  removed 
subsequently  firom  the  Order. 

The  volume  of  passenger 
enplanements  at  Springfield  Regional 
Airport  has  steadily  increased,  hi  1993, 
it  was  309.440-,  in  1994,  343,671;  and  in 
1995,  328,766.  This  volume  of  passenger 
enplanements  meets  the  FAA  criteria  for 
establishing  Class  C  airspace. 
Establishment  of  the  proposed 
Springfield  Regional  Airport  Class  C 
airspace  area  would  contribute  to  the 
improvement  on  aviation  safety. 

Regulatory  Evaluation  Summary 

Proposed  changes  to  Federal 
regulations  must  undergo  several 
economic  analyses.  First,  Executive 
Order  12866  directs  that  each  Federal 
agmcy  shall  propose  or  adopt  a 
regulation  only  upon  a  reasoned 
determination  that  the  benefits  of  the 
intended  regulation  justify  its  costs. 


Second,  the  Regulatory  Flexibility  Act 
of  1980  reqxiires  agencies  to  analyze  the 
economic  effect  of  regulatory  chooges 
on  small  entities.  Third,  the  Office  of 
Management  and  Budget  directs 
agencies  to  assess  the  effect  of 
regulatory  changes  on  intematicHUil    - 
trade.  In  conducting  these  analyses,  die 
FAA  has  determined  that  this  proposed 
rule  is  not  "a  significant  regulatory 
action"  as  defined  in  the  Executive 
Order  and  the  Department  of 
Transpwrtation  Regulatory  Pohdes  and 
Procedures;  would  not  have  a 
significant  impact  on  a  substantial 
number  of  small  entities;  and  would  not 
constitute  a  barrier  to  international 
trade.  These  analyses,  available  in  the 
docket,  are  summarized  below. 

Coet-Beoefit  Analysis  f  . 

Cost  ' :  - 

The  FAA  has  determined  that  tiie 
establishment  of  the  proposed 
Springfield,  MO,  Class  C  airspace  area  at 
the  Springfield  Regional  Airport  would 
impose  a  one-time  FAA  administrative 
cost  of  $575  (1995  dollars).  The  FAA 
has  also  determined  that  the  proposed 
rule  would  not  impose  any  cost  impact 
on  the  aviation  community  (namely, 
aircraft  operators  and  fixed  based 
operators).  The  potential  costs  of  the 
proposed  Class  C  airspace  area  are 
discussed  below. 

For  the  proposed  Springfield  Class  C 
airspace,  the  FAA  does  not  expect  to 
incur  any  additional  costs  for  ATC 
staffing,  training,  or  facility  eqwpment. 
The  FAA  is  confident  that  it  can 
accommodate  any  additional  traffic  that 
would  participate  in  radar  services  at 
the  proposed  Class  C  airspace  area 
through  more  efficient  use  of  personnel 
at  current  authorized  staffing  fevels.  The 
FAA  expects  to  train  its  controller  force 
in  Class  C  airspace  procedures  during 
regularly  scheduled  briefing  sessions 
routinely  held  at  the  airport.  Thus,  no 
additional  training  costs  or  equipment 
requirements  are  anticipated.      .  .^ .  - 

Establishment  of  Class  C  airspace 
throughout  the  country  has  made  it 
necessary  to  revise  sectional  charts  by 
removing  existing  airspace 
configurations  and  incorporating  the 
new  Class  C  airspace  boundaries.  The 
FAA  currently  revises  these  sectional 
charts  every  six  months  to  reflect 
changes  to  the  airspace  environment. 
Changes  required  to  depict  Class  C 
airspace  are  made  routinely  during 
these  charting  cycles.  The  periodic 
changes  to  these  charts  are  considered 
as  routine  operating  expenses  of  the 
FAA.  Thus,  the  FAA  does  not  ex{>ect  to 
incur  any  additional  charting  costs  as  a 


result  of  the  proposed  Springfield  Class 
C  ainpace  area. 

The  FAA  holds  an  informal  public 
meeting  at  each  proposed  Class  C 
airspace  location.  These  meetings 
provide  pilots  with  the  best  opportunity 
to  learn  about  Class  C  airspace  operating 
procedures.  The  routine  expenses 
associated  with  these  public  meetings 
are  incurred  regardless  of  whether  Class 
C  airspace  is  ultimately  established. 
Thus,  the  expenses  fiom  these  meetings 
are  considered  routine  costs  to  the  FAA. 
If  the  proposed  Springfield  Class  C 
airspace  area  were  to  become  a  final 
rule,  the  FAA  would  distribute  a  "Letter 
To  Airmen"  to  all  pilots  residing  within 
50  miles  of  the  Class  C  airapace  site  that 
would  explain  the  operation  and 
airapace  configuration  of  the  proposed 
Class  C  airapace  area.  The  "Letter  to 
Airmen"  costs  would  be  about  $575 
(1995  dollan).  This  one-time  negligible 
cost  would  be  incurred  u(>on  the 
estabUshment  of  the  proposed  Class  C 
airspace  area. 

Toe  FAA  anticipates  that  some  pilots 
who  currently  transit  the  terminal  area 
without  establishing  radio 
communications  may  choose  to 
circumnavigate  the  proposed 
Springfield  Class  C  airapace  area. 
However,  the  FAA  contends  that  these 
operatora  could  circumnavigate  the 
proposed  Class  C  airspace  area  without 
significantly  deviating  from  their  regular 
flight  paths.  Operators  could  remain 
clear  of  the  proposed  Class  C  airapace 
area  by  flying  above  the  ceiling  of  5,300 
fiaet  MSL,  flying  west  beneath  the  outer 
floor  of  2,500  ket  MSL,  or  flying  just 
beyond  the  lateral  boundaries.  Tlie 
operatora  who  choose  to  fly  beyond  the 
lateral  boundaries  would  be  required  to 
navigate  an  additional  5  NM.  adding  an 
additional  10  minutes  of  fli^t  time.  The 
FAA  has  determined  that  the  proposed 
rule  would  have  a  negUgihle,  if  any,  cost 
impact  on  non-participating  general 
aviation  (GA)  aircraft  operations 
because  of  these  small  deviations  from 
current  fli^t  paths. 

the  Spnngneld  Regional  Airport  is 
designated  as  a  "high-passengertraffic" 
airport  imder  Phase  U  of  the  Mode  C 
Rule  ("Transponder  With  Automatic 
Altitude  Reporting  Capability 
Requirement" — 53  FR  23356,  June  21, 
1988)  which  went  into  effect  on 
December  30, 1990.  Phase  II  of  the  Mode 
C  Rule  requires  aircraft  operatora  to 
have  Mode  C  transpondera  in  and  above 
Class  C  airapace  up  to  10,000  feet  MSL. 
When  the  proposed  Springfield  Class  C 
airapace  is  established,  it  would 
continue  to  be  subject  to  Phase  n  of  the 
Mode  C  Rule.  Since  the  cost  of  the  Mode 
C  requirement  has  already  been 
addressed  (Phase  II  of  the  Mode  C  Rule), 
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it  will  not  be  considered  as  part  of  thifi 
proposal  in  order  to  avoid  double- 
counting  the  cost  of  one  action.  The 
FAA  assumes  that  nearly  all  aircraft 
operating  in  the  vicinity  of  the  proposed 
Springfield  Class  C  airspace  area  already 
have  Mode  C  transponders  and  two-way 
radio  communications  capability.  This 
assessment  is  based  on  the  most  recent 
General  Aviation  and  Avionics  Survey 
Report.  The  report  indicates  an 
estimated  82  percent  of  all  GA  aircraft 
operators  are  already  equipped  with 
two-way  radios.  In  addition,  Traffic 
Alert  and  Collision  Avoidance  Systems 
(TCAS)  allow  air  carriers,  commuter 
airplanes,  and  corporate  aircraft  to 
determine  the  position  of  other  aircraft 
from  the  signal  emitted  by  Mode  C 
transponders.  The  FAA  has  adopted 
regulations  requiring  certain  aircraft 
operators  to  install  TCAS  (54  FR  940. 
January  10, 1989).  As  of  December  30, 
1990,  all  aircraft  (except  those  aircraft 
without  an  electrical  systems),  balloons, 
and  gliders  flying  in  the  vicinity  of  the 
Springfield  Regional  Airport  miist  have 
a  Mode  C  transponder  (14  CFR  91.215). 
The  FAA  has  traditionally 
accommodated  GA  aircraft  operators 
without  two-way  radio  communication 
equipment  via  letters  of  agreement, 
when  practical  to  do  so  without 
jeopardizing  aviation  safety.  Since  not 
all  GA  aircraft  operators  receive  letters 
of  agreement,  such  operators  would  be 
required  to  use  circumnavigation 
procedures. 

The  establishment  of  the  proposed 
Springfield  Class  C  airspace  area  is  not 
expected  to  have  any  adverse  impacts 
on  the  operations  at  Bird  Field.  Bird 
Field  is  a  small  satellite  airport, 
approximately  5  MM  north  of 
Springfield  Regional  Airport.  The 
propc»ed  Gass  C  airspace  would  place 
a  1  NM  exclusion  area  around  Bird 
Field.  Most  pilots  using  this  airport 
would  probably  circumnavigate  the 
proposed  Class  C  airspace  without 
participating  in  radar  services. 

Benefits 

The  benefits  of  the  proposed 
Springfield  Class  C  airspace  area  would 
be  enhanced  aviation  safety  (lowered 
risk  of  midair  collisions)  and  improved 
operational  efficiency  (higher  air  traffic 
controller  productivity  with  existing 
resources).  The  potential  benefits  of  this 
proposed  rule  are  discussed  below. 

The  NAR  Task  Group  found  that 
airspace  users,  especially  GA  users, 
encoimtered  significant  problems  with 
terminal  radar  services.  Different  levels 
of  radar  service  ofiiered  within  terminal 
areas  caused  confusion  about  existing 
restrictions  and  privileges.  The 
standardization  and  simplification  of 


operating  procedures  provided  by  Class 
C  airspace  is  expected  to  alleviate  many 
of  these  problems.  As  both  pilots  and^ 
controllers  become  familiar  with  Class  C 
airspace  operating  procedures,  air  traffic 
would  flow  more  efficiently  and 
expeditiously.  The  benefits  of  the  Class 
C  airspace  program  cannot  be 
specifically  attributed  to  individual 
airports.  Rather,  the  benefits  would 
result  from  overall  improvements  in 
terminal  area  ATC  procedures  realized 
as  Class  C  airspace  is  implemented 
throughout  the  country.  Establishment 
of  the  proposed  Springfield  Class  C 
airspace  area  would  contribute  to  these 
overall  improvements. 

The  proposed  Springfield  Class  C 
airspace  area  would  lower  the  risk  of 
midair  collisions  due  to  increased 
positive  control  of  airspace  around  the 
Springfield  Regional  Airport.  Due  to  the 
proactive  natiire  of  the  proposed  Class 
C  airspace  area,  the  potential  safety 
benefits  are  difficult  to  quantify  in 
monetary  terms.  Since  traffic  trends 
indicate  an  increased  risk  of  a  midair 
collision  at  the  airport,  the  FAA  created 
Class  C  airspace  areas  for  the  purpose  of 
reducing  the  likelihood  of  this  potential 
safety  problem.  These  traffic  trends 
consist  of  an  increased  volume  of 
passenger  enplanements  and  an 
increased  complexity  of  aircraft 
operations.  Complexity  refers  to  air 
traffic  conditions  resulting  from  a  mix  of 
controlled  and  uncontrolled  aircraft  that 
vary  widely  in  speed  and 
maneuverability.  Enplanements  at  the 
airport  were  328,766  in  1995;  343,671  in 
1994;  and  309.440  in  1993.  The  ciurent 
volimfie  of  passengef  enplanements  have 
made  the  airport  eligible  to  become 
Class  C  airspace. 

The  FAA  nas  conservatively 
estimated  that  the  Class  C  airspace 
program  would  reduce  the  risk  of  midair 
colUsion  by  50  i>ercent  at  Class  D 
airspace  locations.  This  estimate  is 
based  on  before  and  after  studies  of  near 
midair  coIUsion  (NMAC)  trends  and 
radar  tracking  data  bom  the  original 
Coliunbus,  OH,  Class  C  airspace  area 
location  and  a  review  of  the  National 
Transportation  Safety  Board's  (NTSB) 
midair  collision  accident  records  bom 
January  1978  to  October  1984.  This  50 
percent  reduction  translates  into  one 
midair  colhsion  prevented  nationally 
every  one  to  two  years.  The  FAA 
currently  values  the  prevention  of  a 
human  fatality  at  $2.7  million  and  the 
prevention  of  a  serious  injury  at 
$518,000.  The  quantifiable  benefits  of 
preventing  a  midair  collision  (based  on 
the  aforementioned  reports)  can  range 
bom  less  than  $177,000  (1995  dollars), 
a  minor  non-fatal  accident  between  two 
GA  aircraft  in  which  both  aircraft  need 


to  be  replaced,  to  $452  million  (1995 
dollars),  the  weighted  average  of  a 
midair  collision  between  an  air  carrier 
and  a  GA  aircraft  in  which  there  are  no 
survivors.  The  benefits  of  the  proposed 
Springfield  Class  C  airspace  area  and 
other  designated  airspace  actions  that 
require  Mode  C  transponders  cannot  be 
separated  from  the  benefits  of  the  Mode 
C  Rule  and  the  TCAS  Rule.  These  rules' 
work  together  to  prevent  midair 
collisions  from  occurring.  These 
airspace  actions  would  share  potential 
benefits  totaling  $4.66  billion 
(discounted  7%,  15  years,  1995  dollars). 

Conclusion 

The  FAA  has  determined  that  in  view 
of  the  minimal  cost  of  compliance, 
enhanced  aviation  safety  and 
oi>erational  efficiency,  the  proposed 
establishment  of  Springfield  Regional 
Airport  Class  C  airspace  area  would  be 
cost-beneficial.  The  establishment  of  the 
Springfield  Class  C  airspace  would 
impose  a  negligible,  if  any,  cost  on  the 
aviation  community  and  a  cost  of  about 
$575  on  the  agency.  When  this  cost 
estimate  of  $575  is  added  to  the  total 
cost  of  the  Class  C  airspace  program,  the 
Class  B  airspace  program,  the  Mode  C 
Rule,  and  the  TCAS  Rule,  the  combined 
cost  would  still  be  less  than  their  total 
potential  safety  benefits. 

Initial  Regulatory  Flexibility 
Determination 

The  Regulatory  FlexibilityAct  of  1980 
(RFA)  was  enacted  by  Congress  to 
ensure  that  small  entities  are  not 
unnecessarily  and  disproportionately 
burdened  by  Federal  regulations.  The 
RFA  requires  a  regulatory  flexibility 
analysis  if  a  proposed  rule  would  have 
"a  significant  economic  impact  on  a 
substantial  nimiber  of  small  entities." 
FAA  Order  2100.14A  outlines  the  FAA's 
procedures  and  criteria  for 
implementing  the  RFA.  Small  entities 
are  small  businesses  and  small  not-for- 
profit  organizations  which  are 
independently  owned  and  operated,  and 
small  government  jurisdictions.  A 
substantial  number  of  small  entities 
means  a  number  which  is  not  less  than 
eleven  and  which  is  more  than  one- 
third  of  the  small  entities  subject  to  a 
proposed  or  existing  rule.  A  significant 
economic  impact  refers  to  the 
annualized  threshold  assigned  to  each 
entity  group  potentially  impacted  by  the 
rulemaking  actions. 

For  the  purpose  of  this  evaluation,  the 
small  entities  that  would  be  potentially 
affected  by  the  proposed  rule  are 
defined  as  fixed-base  operators,  airport 
operators,  flight  schools,  agricultural 
operators,  and  other  small  aviation 
businesses  operating  in  the  vicinity  of 
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the  proposed  Springfield  Class  C 
airspace  area.  Sport  aviation  interests 
that  may  be  affected  include  ballooning, 
parachuting,  and  gliding.  Mandatory 
participation  in  the  proposed  Class  C 
airspace  area  and  special  conditions 
around  the  Springfield  Regional  Airport 
could  potentially  impose  certain  costs 
(i.e..  avionics  equipment)  on  aircraft 
operators.  Based  on  historical 
experience  of  other  Class  C  airspace 
areas,  the  FAA  would  develop  special 
procediires  to  accommodate  these 
operatcvs  through  local  agreements 
between  ATC  and  the  affected  entities. 
Since  the  proposed  Springfield  Class  C 
airspace  area  &lls  in  this  category,  the 
FAA  does  not  anticipate  any  adverse 
impacts  to  occur  as  a  result  of  the  Class 
C  airspace  area. 

The  FAA  has  determined  that  the 
proposed  rule  would  not  result  in  a 
significant  economic  impact  on  a 
substantial  niunber  of  small  entities. 
Therefore,  a  regulatory  flexibility 
analysis  is  not  reqixired  under  the  terms 
oftheRFA. 

IntenuAkmal  Trade  Inspect  ^■anwiiient 

The  proposed  rule  would  not 
constitute  a  barrier  to  international 
trade,  including  the  export  of  American 
goods  and  services  to  foreign  countries 
and  the  import  of  foreign  goods  and 
services  into  the  United  States.  The 
proposed  rule  would  not  impose  costs 
on  aircraft  operators  or  aircraft 
manufacturers  in  the  U.S.  or  foreign 
countries.  The  establishment  of  the 
proposed  Class  C  airspace  area  would 
only  affiBCt  U.S.  terminal  airspace 
operating  procedures  at  and  in  the 
vicinity  of  Springfield,  MO.  The 


proposed  rule  Mrould  not  have        '•<,  , 
international  trade  ramifications 
because  it  is  a  domestic  airspace  matter 
that  would  not  impose  additional  costs 
or  requirements  on  afiiacted  entities. 

Federalism  Implications 

This  proposed  rule  would  not  have 
substantial  direct  effects  on  the  States, 
the  relationship  between  the  national 
government  and  the  States,  or  the 
distribution  of  power  and 
responsibilities  ammg  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612 
(52  FR  41695;  October  30.1987).  it  U 
determined  that  this  proposed  rule  does 
not  have  sufficient  federalinn 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment 

List  of  Subjects  in  14  CFR  Part  71 

Airspace,  Incorporation  by  reiiMence, 
Navigation  (air). 

The  Proposed  Anwiidment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
proposes  to  amend  14  CFR  part  71  as 
follows: 

PART  71— (AKENOEiq 

l.Theauthority  citation  for  part  71  - 
continues  to  read  as  follows: 

Antfaority:  49  U.S.C  10e(g).  40103.  40113. 
40120:  E.O.  10854,  24  FR  9565.  3  CFR,  1959- 
1963  Comp..  p.  389;  14  CFR  11.6& 

171.1    [Amended] 

2.  The  incorporation  by  refwence  in 
14  CFR  71.1  of  the  Federal  Aviation 
Administration  Order  7400.9D.  Airspace 
Designations  and  Reporting  Points, 


dated  September  4, 1996,  and  effective 
September  16, 1996,  is  amended  as 
follows: 

Paiagraph  4000— Subpart  OCIass  CAinpace 

•        •        •        •        • 

ACE  MO  C  Springfield.  MO  [New] 
Springfield  Regional  Airport,  MO 

(laL  37n4'39"N..  long.  93»23'13"W.) 
Bird  Field  Aiiport 

(lat.  37n9W)"N..  long.  93«25'00"W.) 
Springfidd  VORTAC  '^ 

Oat  37^1'22''N..  long.  93"20'24"W.) 

That  airspace  extending  upward  {rom  the 
surface  to,  and  including,  5,300  feet  M^ 
within  a  5  NM  radius  of  Springfield  Regional 
Airpoit,  excluding  that  airspace  within  a  1 
NM  radius  of  the  Bird  Field  Airpcxi  and  that 
airspace  extending  upward  from  2,500  feet 
MSL  to.  and  including,  5.300  feet  MSL 
witliin  a  10-mile  radius  of  Springfield 
Regional  Airport.  This  Class  C  airspace  areir 
is  affective  during  the  specific  dates  and 
times  established  in  advance  by  a  Notice  to 
Airman.  The  efiisctive  date  and  time  will 
thereafter  be  continuously  published  in  the 
Airpoit/Facility  Directory. 


Paragraph  5000— Subpart  D-Ctaas  D 
Airspace 


ACE  MO  D  SpringBeld.  MO  [Removedl 

•         •         •         •         • 

Issued  in  Washington.  DC.  on  November 
20. 1996. 

HaroMW.  Becker. 

Acting  Program  Director  for  Air  Traffic 
Airspace  Management 

Note:  The  following  appendix  will  not 
appear  in  the  Code  of  Federal  Regulatioas. 

.^pmdix — Class  C  Airspace  Area^ 

iSiJNa  CGOC  4e(«-t3.# 


i,.  ■  ' 


::::.7^•:•^A^*■^ 
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SPRINGFIELD  REGIONAL 


CLASS  C  AIRSPACE  AREA 


(NOT  TO  BE  USED  FOR  NAVIQATION) 


Prepared  by  the 
FEDERAL  AVIATION  ADMINISTRATION 

Air  Truffle  Pubttcadons 
A7X-420 


[FR  Doc  9fr-30374  Filed  12-6-96;  8:45  am] 
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ARCHITECTURAL  AND 
TRANSPORTATION  BARRIERS 
COMPLIANCE  BOARD 

36  CFR  Paris  1190  and  1191 

Accaaaibiltty  QuidaHnaa  for  Play 
Facilltlaa;  Maating  of  Regulatory 
Negotiation  Committaa 

A08ICY:  Architectxiral  and 
Transportation  Barriers  Compliance 
Board. 

ACTION:  Notice  of  committee  meeting. 

SUMMARY:  The  Architectural  and 
■i'ransportation  Barriers  Compliance 
Board  (Access  Board)  has  established  a 
regulatory  negotiation  committee  to 
develop  a  proposed  rule  on  accessibility 
guidelines  for  newly  constructed  and 
altered  play  fiacilities  covered  by  the 
Americans  with  Disabilities  Act  and  the 
Architectural  Barriers  Act  This 
document  announces  the  times  and 
location  of  the  next  meeting  of  the 
oonunittee,  which  is  open  to  the  public. 

DATB:  The  next  committee  meeting  will 
be  on  January  6-9, 1997.  beginning  at 
8:30  ajn.  aadi  day.  The  meeting  will 
end  at  5:00  pjn.  each  day,  except  <m 
January  9. 1997  when  it  will  eatKi  at  12 
noon. 


;  The  committee  will  meet  at 
800  Hearst  Avenue,  Berkeley,  California. 

FOR  FURTHER  MFORMATKM  CONTACT: 
Peggy  Greenwell,  Office  of  Technical 
and  Information  Services,  Architectural 
and  Transportation  Barriers  Compliance 
Board.  1331  F  Street,  NW.,  suite  1000, 
Washington,  DC.  20004-1111. 
Telephone  number  (202)  272-5434 
extension  34  (Voice):  (202)  272-5449 
(TTY).  This  document  is  available  in 
alternate  formats  (cassette  tape,  braille, 
large  print,  or  computer  disc)  upon 
request. 

SUPPLBiefTARY  MFORMATKM:  In 
February  1996,  the  Access  Board 
established  a  regulatory  negotiation 
oonunittee  to  develop  a  proposed  nile 
on  accessibility  guidelinas  for  newly 
constructed  and  altered  play  facilities 
covered  by  die  Americans  with 
Disabilities  Act  and  the  Architectural 
Barriers  Act  (61  FR  5723,  February  14, 
1996).  The  ccnunittee  will  hold  its  next 
meeting  on  the  dates  and  at  the  location 
announced  above.  The  meeting  is  open 
to  the  public.  The  meeting  site  is 
accessible  to  individuals  with 
disabilities.  Individuals  with  hearing 
impairments  who  require  sign  language 
interpreters  should  contact  Peggy 
Greenwell  by  December  20, 1996,  by 


calling  (202)  272-5434  extension  34 

(voice)  or  (202)  272-5449  (TTY). 

Lawram  W.  RoSn, 

Executive  Dinctor. 

[FR  I}oc.  96-3^215  Eilad  12-6-96;  8:45  am] 
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DEPARTMENT  OF  THE  INTERKI^ 
ofl 


'«-, 


Ann  Ball,  Manager,  Lahontan  Area 
Office.  (702)  882-3436 


43  CFR  Part  418 
Rmi006-AA37 


Ad|ustmanta  to  1988  Oparating  Critaria 
and  Procaduraa  (OCAP)  for  tha 
Nawlanda  Irrigation  Pro)act  In  Navada 

AQENCY:  Bureau  of  Reclamation. 

Interior. 

ACTKM:  Proposed  rule. 


r:  This  propoeed  rule  ad)ust8  the 
1986  OCAP  for  the  Newlands  Irrigation 
Project  (Project).  The  1988  OCAP 
anticipated  that  irrigated  acreage  in  the 
Project  would  increase  to  64,850  acres. 
La  1995,  irrigated  Project  acreage  was 
approximately  59,023  acres. 
Adjustments  are  propoeed  to  the  Project 
efficiency  raquimnents,  maximum 
allowable  diversion  calculations,  and 
Lahontan  Reservoir  storage  targets  in  the 
1988  OCAP  to  reflect  current  irrigated 
acreage  and  court  decrees  which  have 
lowered  the  water  duty  applicable  to 
certain  Project  lands.  To  better  manage 
diversions  from  the  Truckee  River  to  the 
Project,  additional  proposed 
adjustments  to  the  1988  OCAP  provide 
flexibility  in  using  snowpack  and  runoff 
forecasts  and  extending  the  time  frame 
for  storing  water  in  Truckee  River 
reservoirs  in  lieu  of  diversions  to  tiie 
Project  from  the  Truckee  River. 
DATES:  Written  comments  should  be 
submitted  to  be  received  by  February  7, 
1997.  All  comments  received  by  the 
close  of  the  comment  period  will  be 
considered  and  addressed  in  the  Final 
Rule.  Comments  received  after  that  date 
will  be  reviewed  and  considered  as  time 
allows. 

ADDRESSES:  Comments  should  be  sent 
to:  Adjusted  OCAP,  Truckee-Carson 
Coordination  Office,  1000  E.  William 
Street,  Suite  100,  Carson  Qty,  Nevada 
89701-3116. 

FOR  FURTHER  INFORMATION  CONTACT: 
Additional  copies  of  1988  OCAP  with 
proposed  adjustments  may  be  obtain^ed 
from:  Lahontan  Area  Office,  Bureau  of 
Reclamation,  P.O.  Box  640,  Carson  Qty, 
Nevada  89702,  Phone  (702)  882-3436. 

If  you  have  questions  or  need 
additional  information  contact:     . 


or 
Jeffiey  Zippin,  Team  Leader,  Truckee- 
Carson  Coordination  Office.  (702) 
887-0640. 

8UPPLEMDITARY  INFORMATION: 

Background 

On  April  15, 1988,  the  Secretary  of 
the  Interior  (Secretary)  implemented 
new  Operating  Criteria  and  Procedures 
(OCAP)  governing  management  of  water 
diverted  to  and  used  within  the 
Newlands  Project.  These  1988  OCAP 
were  approved  by  the  U.S.  District  Court 
for  the  District  <A  Nevada,  subject  to  a 
hearing  on  objections  raised  by  various 
parties.  In  1990,  Congress  directed  in 
the  Truckee-Carson-Pyramid  Lake  Water 
Rights  Settlement  Act  (Title  II  of  Pub.  L. 
101-618,  Section  209(j)  (104  Stat  3294) 
that  the  1988  OCAP  remain  in  effect 
until  December  31, 1997,  unless 
changed  by  the  Secretary  in  his  sole 
discretion.  Prior  to  this  proposed  rule, 
the  1988  OCAP  have  not  b^n  published 
in  the  Federal  Register. 

These  OCAP  were  designed  to  further 
increase  the  reliance  of  the  Project  on 
water  from  the  Carson  River,  Tninimiaw 
the  use  of  water  from  the  Truckee  River 
as  a  supplemental  supply,  increase 
efficiency  of  water  use  in  the  Project, 
and  eetabliah  a  regulatory  scheme  to 
manage  deliveries  to  Project  water  users 
including  incentives  for  efficiency  and 
penalties  for  inefficiency. 

An  environmental  impact  statement 
(EIS)  was  prepared  on  the  1988  OCAP. 
That  EIS  serves  as  the  basis  for 
reviewing  the  environmental  effects  of 
proposed  adjustments. 

lIxB  Department  of  the  Interior 
(Department)  has  prepared  a  draft 
environmental  assessment  on  the 
adjustments  which  tiere  off  of  the 
analysis  in  that  EIS.  Copies  of  the  draft 
environmental  assessment  may  be 
obtained  from  the  Truckee-Careon 
Coordination  Office. 

The  Department  is  proposing  at  this 
time  to  make  a  number  of  revisions  to 
the  1988  OCAP  to  adjust  for  changes  in 
use  of  water  rights,  to  increase 
flexibility,  and  to  clarify  and  fine-time 
the  language  of  the  OCAP  based  on 
experience  gained  in  administering  the 
1988  OCAP  through  eight  irrigation 
seasons.  These  revisions  are  proposed 
within  the  basic  framework  of  the  1988 
OCAP  and  its  environmental 
documentation.  They  are  also  proposed 
far  codification. 

"Hie  need  for  additional  changes  to  the 
1988  OCAP  beyond  those  proposed  in 
this  rule  may  be  appropriate  as  well,  but 
consideration  of  such  changes  is 
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expected  to  require  furthw  examination 
including  the  preparation  of  an 
environmental  impact  statement  (EIS). 

Description  of  the  1988  OCAP 

The  1988  OCAP  provisions  wwe.  .^ ,. 
preceded  by  a  preamble  and 
introduction  which  are  equally 
applicable  to  the  Adjusted  OCAP 
proposed.  The  1988  OCAP  preamble 
and  introduction  are  here  reproduced 
with  minor  grammatical  editing.  The 
following  two  headings,  1988  OCAP 
Preambh  and  1988  OCAP  Introduction 
are  taken  from  the  1988  OCAP. 

1988  OCAP  Preamble 

The  development  of  Operating 
Criteria  and  Procedures  (OCAP)  for  the 
Newlands  Project  (Project)  in  western 
Nevada  was  initiated  in  the  late  1960's 
and  has  proven  to  be  a  divisive, 
contentious  issue  for  the  people  in 
Nevada  who  rely  on  the  waters  of  the 
Carson  and  Truckee  Rivers.  Competition 
for  the  water  in  the  Project's  desert 
enviromnent  is  intense  and  growing. 
The  conflicts  among  uses  are  clearly 
apparent  in  the  effects  forecast  on 
various  areas  where  the  Department  of 
the  Interior  (Department)  has  program 
responsibilities.  The  issue  is 
complicated  further  by  the  requirements 
of  the  Endangered  Species  Act  and  the 
hsting  of  the  Cui-ui,  a  fish  inhabiting 
the  lower  Truckee  River  and  Pyramid 
Lake. 

In  order  to  proceed  effectively  and 
fairly,  the  Department  had  to  have 
guiding  principles  for  the  OCAP.  These 
are  to:  ^ 

— Provide  water  deliveries  sufficient  to 

meet  the  water  right  entitlements  of 

Project  water  users; 
■  — ^Meet  the  requirements  of  the 

Endangered  Species  Act  as  they  . 

specifically  relate  to  the  Truckee 

FUver/Pyrainid  Lake  Cui-ui; 
— Fulfill  Federal  trust  responsibilities  to 

the  Pyramid  Lake  Paiute  Indian  Tribe; 
— Conserve  wetland  and  wildlife  values 

in  both  the  Truckee  and  Carson  RiVOT 

basins; 
— Give  cognizance  to  the  State  laws 

affecting  water  rights  and  uses; 
— Provide  for  stable  economies  and 

improve  quality  of  Ufe  in  the  region 
^  to  the  extent  it  is  influenced  by  the 

Department-managed  resources  and 

facilities; 
— ^Allow  local  ccmtrol  and  initiative  to 

the  maximum  extent  possible;  and 
— Provide  stability  and  predictabiUty 

through  straightforward  operation 

based  on  actual  versus  forecast  -  ' 

conditions. 

The  Department  believes  that  the 
proposed  OCAP  best  satisfy  these 


principles  within  the  limits  of  the 
Department's  legal  authority. 

Each  of  the  competing  uses  for  the 
water  is  critical  in  its  own  right.  .They 
are  all  essentially  separable  for  decision 
■making  purposes  even  though  they 
clearly  impact  upon  each  other  since  the 
available  supply  is  far  less  than  the 
demand. 

The  OCAP  deal  with  the  operation 
and  use  of  Federal  facilities  related  to 
the  Newlands  Project.  Therefore,  their 
primary  responsibility  is  supplying  the 
water  rights  to  the  Project  water  users. 
To  the  extent  this  can  be  done 
effectively  and  efficiently,  then  the 
remaining  water  supply  is  available  for 
other  competing  uses.  The  secondary 
impacts  of  the  OCAP  must,  however,  act 
to  support  or  encourage  results  which 
benefit  the  other  competing  uses. 

The  basic  structure  of  the  OCAP  relies 
(Ml  both  rules  and  incentives  which  we 
beUeve  will  ensure  reasonable,  efficient 
water  management  through  reliance  on 
local  control  and  initiatives.  The  direct 
consequences  of  the  OCAP  will  be 
delivery  of  full  water  entitlements 
within  the  Newlands  Project,  protection 
of  endangered  species,  fulfillment  of 
trust  responsibilities,  and 
encouragement  for  the  protection  of 
other  environmental  and  quaUty  of  life 
values. 

1988  OCAP  Introduction 

The  OCAP  shall  govern  the  operation 
and  use  of  federal  faciUties  on  the 
Project. 

When  approved  by  the  United  States 
District  Court  for  the  District  of  Nevada 
(Court),  the  OCAP  will  supersede  all 
OCAP  previously  issued  by  the 
Secretary  of  the  Interior  (Secretary)  and 
the  1973  OCAP  previously  issued  by  the 
Court  in  Pyramid  Lake  Paiute  Tribe  of 
Indians  v.  Morton.  354  F.  Supp.  252 
(D.D.C.  1973).  The  OCAP  are  believed  to 
be  consistent  with  the  decrees  in  United 
States  V.  Alpine  Land  and  Reservoir  Co., 
503  F.  Supp.  877  (D.  Nev.  1980), 
substantially  affirmed,  697  F.  2d  851 
(9th  Or.  1983),  cert,  denied,  464  U.S. 
863  (1983)  and  United  States  v.  Orr 
Water  Ditch  Co.,  Equity  No.  A-3  (D. 
Nev.)  (Orr  Ditch  and  AJpine  decrees, 
re^>ectively).  Implementation  of  the 
OCAP  will  ensure  that  the  Secretary:  (i) 
supplies  the  Project  with  water  to  meet 
all  valid  water  rights;  (ii)  fulfills  the 
federal  trust  responsibitity  to  the 
Pyramid  Lake  Paiute  Tribe  of  Indians; 
(iii)  fulfills  the  federal  trust 
responsibility  to  the  Fallon  Paiute- 
Shoshone  Tribes  of  Indians;  (iv)  meets 
the  requirements  of  the  Endangered 
Species  Act  (16  U.S.C.  1531  et  seq.);  and 
(v)  provides  a  framewoik  for  local 
decision  making  which  can  contribute 


to  the  protecti<Hi  of  wetlands,  recreation, 
economic,  and  other  regional  values. 
Procedures  are  included  to  monitor 
water  use  and  Project  operations  and  to 
enforce  these  OCAP. 

Fundamentally  the  OCAP  are 
predicated  on  water  being  used  on  the 
water-righted  land  in  a  manner  similar 
to  the  past  coupled  with  the  Project 
op««ting  at  a  reasonable  efficiency.  The 
Department  believes  that  the  OCAP 
efficiency  targets  are  reasonable  because 
they  are  at  a  level  that  can  be  shoMrn  to 
be  achievable,  can  be  obtained  without 
significant  capital  expenditures  and  are 
within  the  range  of  efficiencies  achieved 
in  cdmparable  systems. 

The  OCAP  are  designed  to  operate  in 
a  manner  to  produce  a  long  term  average 
effect  recognizing  that  each  year  will 
necessarily  be  different  as  weather  and 
actions  by  individual  water  users  vary. 
It  is  also  critical  that  OCAP  compliance 
be  measured  based  on  facts  which  can 
be  readily  determined  and  reviewed, 
rather  than  on  forecasts,  theories,  or 
models.  In  combination,  the  use  of  a 
factual  base  and  a  long-term  average 
project  efficiency  yield  a  methodology 
which  will  operate  in  a  predictable 
fashion  that  minimizes  disputes  and 
allows  the  landowners  and  others  to 
make  knowing,  rational  decisions  for 
themselves. 

The  OCAP  assure  proper  water  use 
and  a  reasonable  efficiency  by 
establishing  a  methodology  consisting  of 
three  basic  elements.  First,  it  requires 
monitoring  headgate  deliveries  against 
the  acreage  eUgible  to  receive  Project 
water  miUtipfied  by  the  court  set  water 
duty. 

Second,  the  OCAP  establish  efficiency 
targets  for  the  Project  distribution 
system.  The  efficiency  target  varies  with 
the  actual  valid  headgate  deUveries. 
Since  many  of  the  system  losses  are 
relatively  constant,  the  system 
efficiency  dechnes  with  smaller 
headgate  deliveries  and  increases  with 
larger  dehveries.  This  also  allows  an 
automatic  adjustment  in  efficiency  for 
drought  conditions.  The  OCAP  provide 
for  incentives  if  the  District's  operation 
is  more  efficient  and  for  disincentives  if 
it  is  less  efficient  than  the  OCAP  target 
efficiency.  Thus,  through  use  of  the 
incentive  provisions,  the  District  can 
offset  deficiencies  in  time  of  drought  or 
use  the  water  saved  for  its  desired 
purposes  (e.g.,  wetlands,  recreation, 
power,  etc.)  consistent  with  Nevada  and 
Federal  Law. 

Third,  as  a  protection  against  the  first 
two  elements  allowing  the  operation  to 
become  excessively  oyt  of  balance,  the 
OCAP  establish  a  maximum  allowable 
diversion  (MAD)  limit  for  irrigation  and 
a  maximimi  efficiency  deficit  (MED).  No 
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limit  has  been  placed  on  the  ability  of 
the  District  to  gain  through  the  incentive 
faature. 

The  MAD  and  MED  Umits  are  set  ta 
provide  an  operating  cushion 
approximately  26,000  acre-feet  above 
and  below,  respectively,  the  expected 
irrigation  diversions,  assuming  the 
District's  operation  is  at  an  average 
annual  efficiency  at  the  (XIAP  target 
level.  Neither  limit  is  expected  to  ever 
be  encountered  in  actual  operation. 

The  operating  cushion  size  was 
chosen  in  relation  to  historic  operations. 
Historically,  not  all  water  users  have 
used  their  full  entitlements  in  a  given 
year.  Either  the  season  doesn't  require 
it.  the  crops  planted  need  less,  or  the 
land  caimot  productively  accommodate 
the  full  amount.  Whatever  the  reason, 
the  Project  uses  about  26,000  acre-feet 
less  every  year  on  average  than  its 
entitlement  for  actual  irrigated  acres. 
This  provides  a  reasonable  cushion,  or 
insurance  protection,  above  the  normal 
expected  use,  yet  does  not  in  any  way 
limit  or  impact  on  the  water  users' 
rights.  It  is  also  an  important  protection 
ior  other  uses.  Therefore,  rather  than 


trying  to  forecast  the  expected  actual 
use  each  year  and  adding  the  operating 
cushion  to  get  the  MAD,  it  is  more 
direct  and  predictable  to  simply 
determine  the  anticipated  acreage  to  be 
irrigated  at  its  full  water  duty  for  the 
MAD. 

The  MED  is  a  fixed  number  set  equal 
to  the  operating  cushion.  It  is  the  limit 
on  how  much  accuimulated  storage  can 
be  borrowed  from  the  future  to  satisfy  a 
less  efficient  operation.  The  MED  is  for 
the  protection  of  the  water  osers  against 
too  severe  an  impact  in  the  case  of  a  low 
water  year.  Only  the  MAD  can  afiact 
current  operations  within  an  irrigation 
seascm.  The  MED  operates  on  the 
subsequent  year  only.  ' 

These  OCAP  will  be  enforced  in 
cooperation  with  the  Federal  Water 
Master  and  the  Nevada  State  Engineer 
and  will  govern  delivery  of  all  Project 
water.  The  CXIAP  are  applicable  to  the 
Truckee-Carson  Irrigation  District  or  any 
other  Project  operating  entity. 

1996  Revisions  to  the  OCAP  in  General 

1.  Changes  in  Water  Demand:  The 
1988  OCAP  envisioned  and  provided  fat 


increasing  irrigated  acreage.  It  was 
assumed  the  project  would  grow  firom 
about  60,900  irrigated  acres  and  a 
headgate  entitlement  of  226,450  acre 
feet  of  water  on  average  beginning  in 
1988  to  as  much  as  64,850  irrigated 
acres  and  a  headgate  entitlement  of 
237,485  acre  feet  on  average  by  1992 
and  thereafter  with  certain  efficiency 
targets  and  assiunptions  about  water 
duties  and  use  of  entitlements.  The 
annual  calculations  of  the  maximum 
allowable  diversion  (MAD)  to  the 
Project  and  efficiency  requirements  in 
use  today  are  based,  in  part,  on  this 
assumed  projected  growth  to  64,850 
irrigated  acres  and  the  other  1992 
project  water  demand  assumptions.  In 
practice,  this  growth  has  not  occurred. 
Actual  acreage  served  in  1995  and 
assumed  for  1996  and  thereafter  for  at 
least  several  years,  and  other  key 
parameters  in  determining  project  water 
use  are  displayed  in  Table  A  below 
along  with  the  comparable  assumptions 
made  in  the  1988  OCAP. 


Table  A.— Comparison  of  Project  Water  Balance  Assumptions 


1988  OCAP  assumptions 


1988 


1992 


Current  assumptions 


1995 


Proposed 


Acres _ 

Average  duty  in  acre-feet  per  acre  (ai/a)  ^ 

Hea<jgate  entittements  in  acre-feet 

Estimated  percent  use  of  entitlement » 

Resulting  demand 

Percent  target  efficiency  ^ 

Expected  dr/ersion  in  acre-feet 


Maximum  allowabte  diversion  in  acre-feet 


61,630 

3.67 

226,555 

90 

203,900 

59.3 

343.845 

371,065 


64,850 

3.66 

237.485 

90 

213,740 

66.7 

320,450 

346.98^ 


59.023 

3.49 

206.230 

90 

185.555 

66.7 

278,193 

301,508 


59,023 
3.49 

206,230 
93.2 

192,206 
65.7 

292,627 

306^19 


\Average  duty  includes  t>ench  lands  at  4.5  af/a.  twttom  lands  at  3.5  af/a.  pas^e  lands  at  l  .5  aVa.  and  deliveries  to  wetlands  of  less  ttian  fuH 
errtitlement 
*The  target  efficiendes  for  1988,  1992,  and  1995  are  as  prescritjed  in  the  1988  0CAP;ttie  Proposed  target  efficiency  is  calculated. 


The  differences  between  1992  and 
1995  stem  from  the  follovtring: 

•  Acreage:  The  anticipated  increase 
in  acreage  has  not  materialized;  actual 
irrigated  acreage  in  1995  was  59,023 
acres.  This  amoimt  reflects  the  efforts  of 
the  Bureau  of  Reclamation  (BOR)  to 
limit  irrigation  to  water-righted  lands 
and  that,  on  average,  irregators  have  not 
increased  the  acreage  of  lands  in 
production. 

•  Average  Water  Duty:  The  average 
water  duty  for  the  pn^ect  has  been 
reduced  as  a  result  of  the  so-called 
"bench/bottom  litigation"  (1995  Order 
of  Judge  McKibben,  in  U.S.  v.  Alpine. 
United  States  District  Court  fior  the 
District  of  NevadaNa  D-185).  This 
bench/bottom  court  ruling  approved  a 
change  in  the  designation  of  some 
Project  lands  from  bench  lands  to 


bottom  lands.  Bench  lands  have  a 
maximum  water  duty  of  4.5  aoe-feet/ 
acre:  bottom  lands  have  a  maximum 
water  duty  of  3.5  acre-feet/acre.  (The 
Project  includes  pasture  lands  with  a 
duty  of  1.5  acre-feet/ acre.)  The  bench/ 
bottom  decision  reclassified 
approximately  9,000  acres  of  irrigated 
lands  in  the  project,  reducing  Project 
water  entitlements  by  approximately 
9,000  acre-feet.  The  change  in  demand 
is  expected  to  be  approximately  5,000 
acre- feet  of  water  when  measured  at  the 
form  headgates.  This  is  based  on  historic 
use  of  about  90  percent  of  the  headgate 
entitlement  at  4.5  acre-feet/acre  versus 
projected  use  of  100  percent  of  the  3,5 
acre-feet/acre  entitlement 

•  Average  Use  of  Entitlement  Actual 
water  use  as  a  percentage  of  entitlement 
is  usually  less  than  100  percent. 


historically  about  90  percent.  The 
reduced  percentage  of  entitlement  use 
results  from  on-farm  practices  and 
efficiencies,  fallowing  of  lands,  and 
varjnng  weather  conditioiB.  The  current 
projected  percent  use  of  entitlement  is 
93.4  percent.  This  is  based  on  irrigation 
use  of  91.8  percodt  and  95  percent  for 
Carson  and  Truckee  Divisions, 
respectively,  and  100  percent  water  use 
for  pasture  lands  and  wetlands.  Several 
factors  will  affect  use  of  entitlement  in 
the  future: 

— ^As  noted  above,  irrigators  whose 
lands  were  reclassified  from  bench 
lands  with  a  water  duty  of  4.5  acre- 
feet  per  acre  to  bottom  lands  with  a 
3.5  acre- feet  per  acre  duty  may  use 
more  than  90  percent  of  their 
entitlement,  an  increase  in  use. 


Faderal  Register  /  Vol.  61.  No.  237  /  Monday,  December  9,  1996  /  Proposed  Rules  64835 


—The  Fallon  Paiute-Shoshone  Tribes 
reservation  is  within  the  Project  and 
Tribes  have  a  cap  on  the  water  they 
receive.  The  Tribes  are  expected  to 
use  their  full  water  entitlement  every 
irrigation  season. 
—The  Naval  Air  Station  Fallon,  as  part 
of  an  agreement  with  the  U.S.  Fish 
and  Wildlife  Service  (FWS),  will  use 
less  of  its  irrigation  water  and  is  also 
developing  less  water  intensive 
cropping  strategies  decreasing  percent 
use  of  entitlement 
—The  FWS  and  the  State  of  Nevada  are 
acquiring  water  rights  within  the 
Newlanc^  Project  for  restoration  of 
wetlands  at  Stillwatn  National 
Wildlife  Refuge.  The  FWS  and 
Nevada  are  transferring  the 
consimiptive  use  portion,  2.99  acre- 
feet  per  acre,  of  the  water  rights  they 
acquire.  This  changes  their 
mtitlement  to  2.99  acre-feet  per  acre 
of  which  they  are  expected  to  take 
100%,  thus  increasing  percent  use  of 
entitlement. 

These  and  other  changes  in  water  use 
will  cause  the  percent  use  of  entitlement 
to  vary  from  year  to  year.  The  percent 
use  will  be  determined  based  on  actual 
experience  and  used  in  calculating  the 
expected  irrigation  diversion  for  each 
irrigation  season. 

•  Efficiency:  Within  the  same  size 
project,  more  irrigated  acreage  results  in 
greater  efficiency;  with  less  irrigated 
acreage  lower  efficiencies  are  expected. 
Project  irrigated  acreage  never  reached 
the  level  anticipated  in  the  1988  OCAP 
but  the  associated  target  efficiencies 
have  remained  in  effect.  As  water  rights 
are  acquired  for  Stillwater  Wildlife 
Refuge  (Pub.  L.  101-618,  section  206), 
the  effect  on  Project  efficiencies  may 
vary  at  first,  but  as  more  water  is 
acquired  and  moves  to  the  Refiige, 
efficiencies  should  improve  stemming 
from  the  concentration  of  deliveries 
through  the  system. 

Specific  Proposed  Adjastments  to  IMS 
OCAP 

Even  with  the  prospect  of  revising  the 
OCAP  in  the  future,  there  are  a  number 
of  adjustments  to  the  1988  OCAP  that 
will  help  manage  the  Project  during  the 
interim  period  until  a  revised  OCAP  can 
be  promulgated.  This  proposed 
rulemaking  addresses  only  those 
adjustments  to  the  1988  OCAP  in  the 
following  areas: 

1.  Target  Efficiency  adjustments 
(§418.1(c)(3)(i)(A)  and  Newlands 
Project  Water  Budget  table):  The  1988 
OCAP  envisioned  and  allowed  for 
increasing  irrigated  acreage,  assuming 
the  Project  would  grow  to  over  64,850 
irrigated  acres  by  1992  compared  to  a 
base  of  approximately  60,900  acres 


being  irrigated  in  1987.  The  annual 
calculations  of  the  maximiun  allowable 
diversion  (MAD)  to  the  Project  and 
efficiency  requirements  oirrently  in  use 
are  based  on  a  Project  of  64,850  or  more 
irrigated  acres  and  a  commensurate 
target  efficiency  of  68.4  percent. 
However,  the  acreage  increase  has  not 
materialized  and  current  irrigated 
acreage  is  approximately  59,023  acres. 
The  Project  efficiency  that  can  be 
achieved,  which  is  the  relationship 
between  the  total  annual  diversion  to 
the  Project  and  total  delivery  to  fiarm 
headgates,  is  directly  related  to  irrigated 
acreage;  efficiency  generally  decreases 
as  the  irrigated  acreage  in  the  Project 
decreases.  The  1988  OCAP  does  not 
accurately  reflect  the  ciurent  acreage, 
and  as  a  consequence,  the  higher 
efficiency  requirement  remains  in  effect. 
This  may  decrease  the  water  available  to 
the  Project  as  calculated  in  the  MAD 
and  increases  the  likelihood  of  penalties 
for  inefficiency. 

In  response  to  less  acreage  and 
varying  water  demand,  the  Department 
proposes  to  calculate  the  annual  Project 
water  budget  for  each  irrigation  season 
in  accordance  with  the  elements  in  the 
Newlands  Project  Water  Budget  table  of 
the  Adjusted  OCAP.  Each  year  the 
Maximum  Allowable  Diversion  (MAD) 
would  be  based  on  the  projected 
irrigated  acreage  for  that  year  and 
applicable  water  duties.  The  other 
elements  in  Newlands  Project  Water 
Budget,  including  appropriate  Project 
efficiency,  would  be  calculated  to 
determine  the  MAD  and  Project 
efficiencies.  Through  this  proposal,  the 
Project  water  budget  can  accommodate 
anticipated  changes  in  Project 
characteristics. 

Using  the  1995  Actual  Acres  column 
from  the  Newlands  Project  Water 
Budget,  Maximum  Headgate  Entitlement 
(line  2]  is  the  product  of  Irrigated  Acres 
(line  1)  and  the  average  water  duty 
(calculated  annually).  Variable 
distribution  system  losses  of  Canals/ 
Laterals  Evaporation  (line  3),  Canals/ 
Laterals  Seepage  (line  5),  and 
Operational  Lmses  (line  7)  are 
interpolated  to  determine  the  Total 
Losses  (line  8)  for  a  given  Project  size. 
The  combined  Maximum  Headgate    - 
Entitlement  (Une  2)  and  the  Total  Losses 
(line  8)  determines  the  MAD  (line  9), 
and  the  relationship  of  Maximum 
Headgate  Entitlement  (line  2)  to  Total 
Losses  (line  8)  determines  Project 
Efficiencies  at  100  percent  water  use 
(line  10).  Actual  use  of  entitlement, 
based  on  historic  patterns,  is  less  than 
100  percent,  so  the  Maximum  Headgate 
Entitlement  is  adjusted  by  the  projected 
percent  use  of  entitlement  (calculated 
annually)  to  yield  Expected  Headgate 


EntitlMnent  Unused  (line  11)  and  the 
Diversion  Reduction  for  Unused  Water 
(line  12).  The  Diversion  Reduction  for    - 
Unused  Water  (line  12)  is  subtracted 
frxun  the  MAD  (line  9)  to  determine 
Expected  Irrigation  Diversioos  (line  13). 
Finally,  the  adjusted  Project  d«nand 
(calculated  from  line  2  minus  line  11)  is 
divided  by  the  Expected  Irrigation 
Diversions  (line  13)  to  determine  the 
Expected  Efficiency  (line  14). 

The  effect  of  this  proposal  is  to  have 
OCAP  that  more  acouvtely  reflect  the 
Project  water  demand.  Reducing  the 
annual  Project  efficiency  target  will 
recognize  the  limitation  of  the  present 
water  distribution  system  fadUties  and 
assist  the  Project  in  achieving  efficiency 
requirements.  No  changes  are  proposed 
for  the  1988  OCAP  relative  to  how.  the 
MAD  is  calculated  and  administered, 
determination  of  ehgible  land, 
reporting,  or  calculation  of  credits  or 
d^its. 

2.  Adjustments  in  Storage  Targets 
(§  418.3(e)  and  tables  of  Monthly  Values 
for  Lahontan  Storage  Computations  and 
End  of  Month  Storage  Targets  for  July 
Through  December):  The  1988  OCAP 
prescribes  when  water  may  be  diverted 
from  the  Truckee  River  to  supplement     ^ 
Carson  River  inflow  to  Lahontan 
Reservoir  to  serve  the  Carson  Division  of 
the  Project.  (ITie  Truckee  Division  of  the 
Project  is  supplied  entirely  by  water 
from  the  Truckee  River.)  The  Truckee 
River  diversion  to  the  Carson  Division  is 
governed  by  end-of-month  storage  target 
levels  in  Lahontan  Reservoir.  Water  is 
diverted  from  the  Truckee  to  the 
Reservoir  only  if  its  is  forecast  that  the 
storage  target  will  not  be  met  by  Carson 
River  inflow  by  the  end  of  the  month. 
In  years  of  low  flow  on  the  Carson 
River,  a  greater  percentage  of  the  Carson 
Division  Project  water  supply  is 
diverted  from  the  Truckee  River.  In  wet 
years,  the  Carson  Division  supply  may 
come  entirely  from  the  Carson  River. 
Thus,  storage  targets  are  used  to  help 
maintain  a  steady  water  supply  despite 
the  natural  climatic  variability  and 
differences  in  annual  runoff  between  the 
two  river  basins. 

The  formula  used  to  determine  how 
much  water  may  be  diverted  to 
Lahontan  Reservoir  from  the  Truckee 
River  in  January  through  June  relies,  in 
part,  on  the  runoff  forecast  for  the 
Carson  River.  The  imprecision  inherent 
in  such  forecasting  can  lead  to  variable 
consequences.  Sometimes  more  Truckee 
River  is  diverted  than  is  needed  to  serve 
Project  water  users.  This  is  particularly 
problematic  when  the  Carson  River  fills 
Lahontan  Reservoir  to  the^int  that 
water  spills  over  Lahontan  Dam  or  so 
that  a  precautionary  spill  (release)  of 
water  must  be  made  to  avoid  later 
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flooding.  In  either  situation,  tpilled 
water  that  cannot  be  transported  to 
water-righted  lands  or  Lahontan  Valley 
wetlands  flows  into  Carson  Sink  in  the 
desert.  This  situation  occurred  most 
recently  in  1996  with  the  consequence 
that  Truckee  River  water  that  could 
have  flowed  into  Pyramid  Lake 
contributed  to  water  that  was  spilled. 

Because  of  their  imprecision,  forecasts 
for-Carson  River  runoff  do  not  always 
reflect  actual  conditions  and  the  water 
may  not  materialize.  If  not  enough  water 
was  brought  over  from  the  Truckee 
River  earher  in  the  water  year,  or 
Truckee  River  flow  is  insufficient  to 
make  up  for  the  short&ll  from  the 
Carson  River,  then  the  water  supply 
may  be  inadequate  to  meet  the  annual 
irrigation  demand.  This  situation 
"occurred  in  1994  when  the  Carson  River 
was  forecast  to  have  a  100  percent  water 
3rear  but  only  produced  a  50  percent 
water  supply. 

Two  of  the  objectives  of  OCAP  are  to 
minimize  spills  and  moderate  shortages. 
It  is  important  to  note  that  for  the  94 
3rears  of  records,  the  climatic/hydrologic 
variability  of  both  rivers  is  so  great  that 
even  if  there  were  no  limits  on  the 
diversion  of  Truckee  River  water,  in 
some  years  shortages  would  result. 
Conversely,  even  if  no  Truckee  River 
water  were  diverted,  in  some  years 
Lahontan  Reservoir  would  spill  just 
from  Carson  River  inflow. 

The  1988  OCAP  has  a  Jime  end-of- 
month  storage  target  of  215.000  acre  feet 
in  Lahontan  Reservoir.  The  215,000 
acre-feet  was  based  on  serving  at  least 
5,000  more  acres  of  water-righted  and 
irrigated  land  than  has  been  irrigated  in 
.  actual  practice.  The  reclassification  of 
some  bench  lands  to  bottom  lands 
further  reduces  water  demand  in  the 
Carson  Division.  The  difference  in 
headgate  demand  between  what  the 
1988  OCAP  projected  and  ciurent 
Carson  Division  demand  is 
approximately  21,000  acre-feet  The 
current  storage  targets  permit 


unnecessary  divisions  from  the 
Truckee  River  to  the  Project  The 
proposed  Adjusted  OCAP  storage  targets 
are  based  on  the  lower  Carson  Division 
demand  and  reducing  water  loss  to 
seepage  and  evaporation.  Accordingly, 
the  proposed  end-of-June  storage  tuget 
is  adjiisted  to  174,000  acre- feet,  as 
shown  in  the  table  Monthly  Values  for 
Lahontan  Storage  Calculations.  The  |une 
storage  target  is  important  because  it  is 
one  of  the  terms  in  the  formula  used  to 
calculate  the  monthly  Truckee  River 
diversion  to  the  Project  for  Janiiary 
through  June. 

A  comparison  of  the  1988  OCAP  and 
proposed  Adjusted  OCAP  storage  targets 
for  Lah(Hitan  Reservoir  axe  shown  in 
Table  B  of  this  preamble. 


Tabu:  B.— Comparison  of  1! 
OCAP  AND  Proposed  Adjusted 
OCAP  LAHOffTAM  Reservoir 
Storage  Targets 

(lnaae-«eeq 


Month 

1988  OCAP 

Adjusted 
OCAP 

January-vkjne  ~.. 

215.000 

174,000 

July ... 

160.000 

139,000 

August 

140.000 

95.000 

Septecnber 

120.000 

64,000 

Octobef  

80,000 

52.000 

l^ovefrtjer 

160.000 

74,000 

December 

210,000 

101,000 

The  adjusted  storage  targets  for  these 
m(Hiths  appear  in  the  table  End  of 
Month  Storage  Targets  for  July  Through 
December  in  the  proposed  rule.  The 
adjusted  storage  targets  would  be  used 
to  calculate  diversions  from  the  Truckee 
River  in  accordance  with  §  418.3  of  the 
proposed  rule. 

Ine  proposed  stcnage  targets  were 
developed  using  the  Truckee  River 
settlement  negotiations  water  balance 
model.  The  model  waii  used  to  examine 
how  different  storage  targets  affected 
spills,  inflow  to  Pyramid  Lake,  and 
other  parameters.  Key  assiunptions  used 


in  modeling  were  reduced  Project  water 
demand  bom  the  1988  OCAP.  lower 
efficiency  targets,  current  Truckee  River 
operaticms,  and  Project  shortages 
consistent  with  the  1988  OCAP.  The 
model  uses  the  94-year  (1901-1995) 
historic  hydrologic  record  for  the 
Truckee  and  Canon  Rivers. 

A  series  of  modeled  storage  targets 
was  evaluated  based  on  the  degree  to 
which  a  set  of  targets  reduced  spills, 
increased  inflow  to  Pyramid  Lake, 
increased  the  estimated  number  of 
spawning  years  for  cui-ui.  increased  the 
estimated  number  of  cui-ui.  reduced 
Lahontan  Reservoir  and  Truckee  Canal 
seepage  and  evaporation  losses,  and 
held  frequency  and  magnitude  of  Project 
shortages  consistent  with  the  1988 
OCAP.  These  goals  are  consistent  with 
the  Secretary  of  the  Interior's 
responsibilities  as  the  District  Court 
ruled  in  Tribe  v.  Morton. 

Though  not  a  specific  feature  of  the 
Adjusted  1988  OCAP.  the  modeling 
used  in  making  decisions  on  this 
proposed  rule  took  cognizance  of  the 
4.000  acre  foot  minimimi  pool  that  the 
Truckee-Carson  Irrigation  District 
voluntarily  has  maintained  in  Lahontan 
Reservoir  to  protect  fish  resources  there. 
Though  this  action  to  maintain  a 
minimiun  pool  is  purely  voluntary  on 
the  part  of  TQD  and  Newlands  Project 
water  right  holders,  it  provides 
environmental  benefits,  was  assumed  to 
be  continued  into  the  future,  and  was 
credited  in  the  modeling  used  to 
establish  new  Lahontan  storage  targets; 
that  is  to  say.  the  targets  would  have 
been  somewhat  lower  to  achieve  the 
same  release  shortage  percentage  and 
Truckee  River  inflow  volume  to 
Lahontan  Reservoir  assiuning  no 
anticipation  of  the  4,000  acre-foot 
minimum  pool. 

Table  C  compares  the  modeled 
current  conditions  under  the  1988 
OCAP  to  those  under  the  Adjusted  1988 
OCAP  for  each  of  these  elements. 


Table  C— Modeled  Results  for  OCAP  Storage  Regimes 


Parameter 


Truckee  Canat  and  Lahontan  Reservoir  Losses 

Reservoir  Spills „ _ 

Lahontan  Release  Shortage 

Release  Shortage  as  Percentage  of  Demand .... 

Minlnum  Pool  

Number  of  Shortage  Years 

Truckee  River  Inflow  to  Pyramid  Lake  

CuiHji  Spawning  Years 

Endng  Number  of  Adult  Female  Cui-ui 


1988  OCAP' 


61 ,800  af  2 
42,100  af .. 

7,820  af 

2.68% 

0 

9  years 

445.500  af 
69  years  ... 
40,300  „.... 


Proposed  ad- 
justed OCAP 


53.600  af .. 
37,500  af .. 
6380  af  .„. 

2.54% 

4,000  af .... 

9  years 

480.700  af 
74  years  .... 
304.300 


Difference 


8.200  af. 
4,600  af. 
940  af. 
0.14%. 
4.000  af. 

35.200  3  af. 
5  years. 
264.000. 


.«15*^?*****  '®***^  ^'^^  ^  **  ^®^  Newtands  demand  assumpttons  from  the  1988  OCAP,  Ihe  94-year  hydrologic  record  (1901-1995).  and 
1995  Truckee  River  operating  condrtions. 

2af«acre-fee. 

3The  drtference  in  inftow  to  Pyramid  Lake  results  from  reduced  Project  acreage  and  reduced  Truckee  Canal  and  Reservoir  tosses. 
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The  values  are  averages  for  the  94- 
year  period  of  record.  In  every  category 
listed  above,  the  modeled  results  show 
improvement  under  the  proposed 
storage  targets  as  compared  with  the 
1988  OCAP  modeled  with  64,800 
irrigated  Project  acres  and  current 
Truckee  River  conditions.  A  reducticm 
of  water  loss  and  spill  from  the  Project 
will  increase  inflow  to  Pyramid  Lake. 
Shortages  to  the  Project  are  reduced 
under  the  proposed  storage  targets  by 
approximately  2,500  acre-feet  compared 
to  the  current  target  regime  using  the 
1988  OCAP  and  1995  acreage  and  water 
use.  However,  today's  irrigated  acreage 
has  not  matched  what  was  anticipated 
in  the  1988  CXIAP  so  Project  water 
supply  has  benefited  from  storage 
targets  based  on  higher  water  demand 
assumptions  in  place. 

3.  Truckee  River  Storage  in  Lieu  of 
Diversions  (§  418.3(e)(8)):  Project 
diversions  from  the  Truckee  River  may 
be  fine-timed  by  retaining  water  in 
upper  Truckee  River  reservoirs  that 
would  otherwise  have  been  diverted  to 
Lahontan  Reservoir  to  meet  storage 
targets.  Depending  upon  how  much 
Careon  River  runoff  reaches  Lahontan 
Reservoir  and  whether  storage  targets 
are  met  by  the  Carson  River  inflow,  the 
water  rettiined  in  storage  may  be 
released  later  in  that  year  and  diverted 
to  Lahontan  Reservoir  for  deUvery  to  the 
Carson  Division,  or  retained  for  Pyramid 
Lake  if  the  water  is  not  needed  for 
Carson  Division  irrigation. 

Under  the  1988  OCAP.  water  may  be 
stored  upstream  on  the  Truckee  River  in 
lieu  of  diversion  only  firom  April  to 
June.  In  1995,  this  limitation 
contributed  to  approximately  70,000 
acre-feet  of  water  being  diverted  from 
the  Truckee  River  to  Lahontan  Reservoir 
before  March  31.  then  spilling  because 
of  high  Carson  River  runoff.  None  of  the 
Truckee  River  water  was  needed 
because  the  Carson  River  more  than 
filled  Lahontan  Reservoir  and 
precautionary  releases  were  made  to 
avoid  spilling  over  the  dam.  While  the 
70,000  acre-foot-diversion  from  the 
Truckee  was  controversial,  it  resulted 
from  managing  the  diversion  in  strict 
adherence  wi&  the  1988  OCAP  targets. 
The  proposed  Adjusted  OCAP  provides 
more  flexibility  to  reduce  such 
imnecessary  diversions. 

Consistent  with  managing  Projects 
diversions  from  the  Truckee  River,  the 
proposed  rule  expands  the  opportimity 
to  credit  store  water  for  the  Project  in 
reservoirs  on  the  upper  Truckee  River 
by  allowing  storage  as  early  as  January 
of  each  year.  The  water  would  be 
credited  based  on  water  actually 
retained  in  Trukee  River  reservoirs  or.  if 
water  was  not  being  released  for  Project 


diversion,  credited  as  Newlands  Project 
water  in  Stampede  Reservoir  adverse  to 
other  water  (fish  water)  stored  in 
Stampede  Reservoir.  In  the  latter 
situation,  conourence  by  the  U.S.  Fish 
and  WildUfe  Service  (IFWS)  will  be 
required.  For  example,  a  reduction  of 
diversions  in  January  through  March  of 
1995,  would  have  required  FWS 
approval  because  water  was  not  being 
released  for  Project  diversion.  Stored 
water  could  be  released  for  diversion  to 
Lahontan  Reservoir,  if  needed,  as  early 
as  July  1  through  the  end  of  the 
irrigation  season,  but  not  thereafter.  The 
Water  would  only  be  used  for  the 
Carson  Diversion.  Water  in  storage 
could  be  exchanged  to  other  reservoirs 
but  it  will  not  carry  over  to  the  next  year 
for  use  in  the  Project.  If  it  is  not  used 
in  the  year  in  which  it  is  stored,  it  mil 
not  be  available  thereafter  to  the  project. 
To  protect  the  water  users,  the  water 
held  in  storage  on  the  Truckee  River 
would  not  be  reduced  as  a  result  of  spill 
or  evaporation  and  woidd  be  gaged  at 
the  U.S.  Geological  Survey  gage  on  the 
Truckee  Canal  near  Wadsworth, 
Nevada,  to  ensure  that  the  diversion  to 
the  Project  matches  the  diversion 
foregone  earlier  in  the  season.  Water 
stored  but  not  needed  for  the  Project 
would  be  managed  to  benefit 
endangered  cui-ui  in  Pyramid  Lake. 

llie  proposed  adjustment  provides 
the  flexibility  to  reduce  excessive 
diversions  firom  the  Truckee  River.  As 
proposed,  there  is  no  risk  to  the  Project 
water  users  and  there  is  potential 
benefit  for  Pyramid  Lake.  The  BOR  is 
expected  to  use  this  proposed  provision 
only  in  years  when  Carson  River  runoff 
is  forecast  to  be  above  average  and  is 
intended  to  fine  t\me  diversions  and 
avoid  over-diversions  fiom  the  Truckee 
River.  Such  storage  in  Stampede  y 
Reservoir  or  other  Truckee  River  " 
Reservoirs  is  not  intended  to  make  up 
for  shortages  in  drier  years.  There  is 
little  advantage  to  foregoing  diversions 
in  below  average  runoff  years  if  the 
likelihood  is  that  all  the  credit  stored 
water  would  need  to  be  diverted  to  the 
Project  in  any  event.  The  changes 
proposed  in  §  418.3(e)(8)  of  the  rule 
include  provisions  for  BOR  to  consult 
with  TCID,  the  Federal  Water  Master, 
FWS,  Bureau  of  Indian  Affairs  (BIA), 
and  the  Pyramid  Lake  Paiute  Tribe 
before  any  credit  storing  is  initiated. 

4.  Expanded  Forecasting 
(§  418.3(e)(1)):  In  calculating  the  January 
to  Jiuie  monthly  diversions  from  the 
Truckee  River,  the  1988  OCAP  uses  the 
monthly  forecast  for  April  through  July 
runoff  published  by  the  Natiual 
Resources  Conservation  Service  (NRCS) 
(formerly  the  Soil  Conservation 
Service).  Rather  than  continuing  to  rely 


on  that  forecast  alone,  §  418.3(e)(1)  of 
the  proposed  Adjusted  OCAP  provides 
flexibility  to  examine  other  forecasts 
and  allows  use  of  a  deliberative  process 
to  determined  how  to  manage  Truckee 
River  diversions.  The  intent  of  this 
change  is  to  allow  the  BOR  to  take 
advantage  of  other  forecasts  and  the 
experience  and  knowledge  of  the 
Federal  Water  Master,  the  TOD  water 
master,  and  other  parties.  The  desired 
effect  of  this  change  is  to  improve 
precision  in  forecasting  and  managing 
the  Truckee  River  diversion  to  the 
Project  to  avoid  spills  and  shortages. 

5.  Additional  Revisions:  In  admtion  to 
the  proposed  change  identified  in  1. 
through  4.  above,  a  niunber  of  minor 
revisions  have  been  made  to  the  1988 
OCAP.  Most  changes  are  editorial  and 
do  not  affect  the  meaning  of  the  text 
Some  changes  provide  opportimities  for 
consultation  with  interested  and 
effected  parties  before  BOR  makes  a 
decision. 

A  few  changes  add  language  to  clarify 
or  interpret  the  meaning  of  the  1988 
OCAP  in  light  of  experience 
administering  the  OCAP,  passage  of 
time,  or  new  statutory  provisions. 
Changes  to  the  text  of  the  1988  OCAP 
occiirat: 

Section  418.1:  Other  Project  purposes 
are  added  in  accordance  with  Pub.  L. 
101-618, 104  Stat.  3289,  Sec.  209  (a)(1). 

Section  418.1  (c)(3)  (i)  (B):  Explains 
the  use  of  efficiencies  in  calculating  the 
MAD. 

Section  418.3  (c):  Calculates  terminal 
flow  in  the  Truckee  Canal  by  averaging 
flows  during  the  time  when  water  is  not 
being  diverted  to  Lahontan  Reservoir. 

Section  418.3  (g):  Subtracts  Rock  Dam 
Ditch  deUveries  fiY)m  Carson  Division 
demand  and  adds  it  to  Truckee  Division 
demand. 

Section  418.3  (h)  (1):  Water  captured 
in  Project  fadUties  from  a  spill  or 
precautionary  draw  down  is  used  to 
make  deliveries  to  eligible  lands  but 
does  not  count  as  a  Project  diversion  or 
as  Lahontan  Reservoir  storage. 

Section  418.7(b):  Deletes  tne  reference 
to  the  February  14, 1984,  Contract  for 
Operation  and  Maintenance  between  the 
United  States  and  the  District. 

Section  418.9  (f)  (4):  Adds  new  text 
clarifying  that  a  natural  drought  greater 
than  or  equal  to  the  debit  will  eliminate 
the  debit. 

Section  418.9  (h)(2):  Allows  TOD  to 
divert  up  to  the  MAD  if  needed  to  meet 
headgate  entitlements. 

Coordination  With  the  Public 

The  Department  developed  the 
proposed  adjustments  to  tie  1988  OCAP 
in  consultation  with  the  BOR,  FWS, 
BLA,  and  other  interested  and  affected 
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parties  in  western  Nevada.  Four  public 
meetings  were  held  in  Femley,  Nevada, 
to  discuss  the  four  main  revisions  to  the 
1988  CXIAP  described  above. 
Participants  in  the  public  meetings  were 
representatives  from  the  State  of 
Nevada,  Churchill,  County,  Washoe 
County,  Town  of  Femley,  TOD, 
Pryamid  Lake  Paiute  Tribe,  Fallon 
Paiute-Shoshone  Tribes.  Lahontan 
Valley  Environmental  Alliance, 
Newlands  Water  Protective  Association, 
The  Nature  Conservancy,  and  members 
of  thepubUc. 

AdministratiTe  Matters 

•  This  rule  is  not  a  significant  rule 
under  Executive  Order  (E.O.)  12866  and 
does  not  require  review  by  the  Office  of 
Management  and  Budget 

•  As  required  by  the  Regulatory 
Flexibility  Act,  it  is  hereby  certified  that 
this  rule  will  not  have  a  signi^cant 
impact  on  small  business  entities. 

•  Hiis  rule  does  not  include  any 
collections  of  information  requiring 
approval  imder  the  Paperwork. 
Reduction  Act. 

•  The  Department  has  preliminarily 
determined  that  the  proposed  rule  is  not 
a  major  Federal  action  having 
signiRcant  effects  on  the  human  and 
natiural  environment.  A  draft 
environmental  assessment  (EA)  has 
been  prepared  on  the  effects  of  the 
proposed  rule.  The  EA  will  be  reviewed 
in  light  of  comments  on  the  proposed 
rule. 

•  The  proposed  rule  has  no 
substantial  effects  on  Federalism  under 
the  requirements  of  E.0. 12612. 

•  The  proposed  rule  does  not  have  a 
significant  impact  on  femily 
formulation,  maintenance,  and  general 
well  being  under  the  requirements  of 
E.0. 12606. 

•  The  proposed  rule  does  not 
represent  a  government  action  that 
would  interfere  with  constitutionally 
protected  property  rights  and  does  not 
require  a  Takings  Implications 
Assessment  under  E.O.  12630. 

•  The  proposed  rule  meets  the 
applicable  standards  of  civil  justice 
reform  in  accordance  with  E.O.  12988. 

•  The  proposed  rule  will  not  result  in 
aggregate  aimual  expenditures  in  excess 
of  $100  milhon  by  state,  local,  and  tribal 
governments,  or  the  private  sector  and 
is,  theref(»e,  not  subject  to  the 
requirements  of  Section  202  of  the 
Unfunded  Mandates  Reform  Act  of  1995 
(Pub.  L.  104-^). 

The  author  of  this  rule  is  Jeffrey 
Zippin  of  the  Department  of  Interior, 
Truckee-Carson  Coordination  Office. 

The  proposed  rule  replaces  the  1967 
OCAP  regulations  at  43  CFR  418.  That 
regulation  was  superseded  by 


subsequent  U.S.  District  Court-approved 
OCAP,  including  the  1988  OCAP,  which 
are  the  basis  for  this  proposed  rule. 

List  of  Subjects  in  43  CFR  Part  418; 
Irrigation,  Water  supply,  Newlands 
Irrigation  Project;  Operating  Criteria  and 
Procedures. 

Dated:^  November  ^7, 1996  ..v 

John  Garamendi, 
Deputy  Secretary.  •< 

For  the  reas<ms  set  forth  in  the    ■ 
preamble.  43  CFR  part  418  is  proposed 
to  be  revised  as  follows: 

PART  418-OPERATINQ  CRfTERIA 
AND  PROCEDURES  FOR  THE 
NEWLANDS  RECLAMATION 
PROJECT.  NEVADA 

•Sec 

418.1  Conditions  of  water  delivery. 

418.2  Monitoring  diversions. 

418.3  Operations  management 

418.4  Water  rights.  '^ 

418.5  Prohibited  deliveries. 

418.6  Violations. 

418.7  Enforcement 

418.8  Water  management  and  conservation. 

418.9  Implementation. 

41840    Fallon  Paiute-Shoshone  Indian 
Reservation. 

Appendix  A — Expected  Proiect  Distribution 
Systnn  ECBciency 

Authority:  32  Stat  388.  et  seq,;43  U.S.C 
373;  70  SUt  775;  72  Stat.  70S;  104  SUt  3289. 

§  41 8.1    Conditions  of  water  delivery. 

Project  water  may  be  delivered  (mly  to 
serve  valid  water  rights  used  for 
maintenance  of  wetlands,  fish  and 
wildlife  including  endangered  and 
threatened  species,  recreation,  domestic 
and  other  uses  and  for  irrigation  of 
eUgible  land.  Domestic  and  other  uses  of 
Project  water  are  as  defined  by  the  Orr 
IXtcb  and  Alpine!  decrees.  Eligible  land 
is  defined  as  Project  land  which  at  the 
tiine  of  delivery  has  a  valid  water  right 
and  either:  Is  Classified  as  irrigable 
pursuant  to  Bureau  of  Reclamation 
(Bureau)  land  classification  standards 
(Reclamatitw  Instruction  Series  510);  or 
has  a  paid  oiit  Project  water  right. 
•     (a)  Irrigation  deliveries.  Project 
irrigation  water  deliveries  may  be  only 
to  eligible  land  to  be  irrigated.  The 
District  shall  maintain  records  for  each 
individual  water  right  holdM'  indicating 
the  number  of  eligible  acres  irrigated 
and  the  amount  of  water  ordered  and 
delivered. 

(1)  EUgible  land  actually  irrigated. 
During  each  year,  the  District,  in 
cooperation  with  the  Bureau,  shall 
identify  and  report  to  the  Bureau  the 
location  and  number  of  acres  of  eligible 
land  irrigated  in  the  Project.  Possible 
irrigation  of  ineligible  land  will  also  be 
identified.  The  Bureau  will  review  data 
to  assure  compliance  with  these  OCAP. 


The  District  in  cooperation  with  the 
Bureau  will  be  responsible  for  field 
checking  potential  violations  and 
immediately  stopping  delivery  of 
Project  water  to  any  ineligible  land.  The 
Bureau  may  also  audit  as  appropriate. 

(2)  Eligible  land  with  transfeired 
water  rights.  The  District  water  rights 
maps  dated  August  1981  through 
January  1983  will  be  used  as  the  basis 
for  determining  lands  which  have  a 
valid  water  right.  The  original  maps  will 
be  maintained  by  the  District.  The 
District  shall  provide  copies  of  the  maps 
to  the  Bureau.  The  District  will  alter  the 
maps  and  the  copies  to  account  for 
water  right  transfer  as  they  are  approved 
by  the  Nevada  State  Engineer. 

(3)  Other  eligible  land.  The  Biireeu 
will  also  identify  eligible  land  that  was 
not  irrigated  during  the  prior  irrigation 
season. 

(4)  Notificatioa  and  review,  (i)  Eligible 
land  anticipated  to  be  irrigated.  (A) 
Anticipated  changes  in  irrigated  eligible 
land  from  the  prior  year  will  be  reported 
to  the  Bureau's  Lahontan  Basin  Projects 
Office  by  the  District  by  March  1  of  each 
year.  The  District  will  adjust  the  acreage 
of  the  eUgible  land  anticipated  to  be 
irrigated  to  correct  for  inaccuracies, 
water  right  transfer  that  have  been 
finally  approved  by  the  Nevada  State 
Engineer,  and  any  other  action  than 
impacts  the  number  of  eligible  acres, 
acres  anticipated  to  be  irrigated,  or 
water  deliveries.  As  the  adjustments  are 
made,  the  District  will  provide  updated 
information  to  the  Bureau  for  review 
and  approval.  The  District  shall  adjust 
anticipated  water  allocations  to 
individual  water  users  accordingly. 

The  allocations  %vill  be  based  on  a 
maximum  aimual  entitlement  of  3.5 
acre-feet  (AF)  per  acre  of  bottom  land, 
4.5  AF  per  acre  of  bench  land,  and  1.5 
AF  per  acre  of  pasttire  land  that  is 
anticipated  to  be  irrigate  and  not  by  the 
number  of  water-rioted  acres. 

(B)  The  Disbict  will  provide  the 
individual  water  users  with  the 
approved  data,  regarding  the  anticipated 
acreage  to  be  irrigated  and  water 
allocations  for  each  water  user  that  jrear. 
Any  adjustments  based  on  changes  in 
lands  anticipated  to  be  irrieated  during 
the  irrigation  season  must  he  reported 
by  the  individual  water  user  to  the 
District.  The  District  will,  in  turn,  notify 
the  Bureau  of  any  changes  in  irrigated 
acreage  which  must  be  accoimted  for. 
Each  landowner's  anticipated  acreage 
must  be  less  than  or  equal  to  the 
landowner's  eligible  acreaee. 

(C)  Should  a  landowner  oelieve  that 
the  number  of  acres  of  eligible  land  he 
or  she  is  entitled  to  irrigate  is  different 
from  the  nimiber  of  acres  as  approved 
by  the  Bureau,  the  landowner  is 
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required  to  notify  the  District  and 
present  appropriate  documentation 
regarding  (he  subject  acreage.  The 
District  shall  record  the  information  and 
present  the  claim  to  the  Bureau  for 
further  consideration.  If  the  Bureau 
determines  that  there  is  sufficient 
support  for  the  Ikndowner's  claim,  then 
adjustments  will  be  made  to 
accommodate  the  changes  requested  by 
the  landowner.  If  the  Biu«au  disallows 
the  landowner's  claim,  the  Bureau  shall 
notify  the  District  is  writing.  The 
District  will,  in  turn,  inform  the- 
landowner  of  the  disposition  of  the 
claim  and  the  reasons,  therefore,  and 
will  further  instruct  the  landowner  that 
he  or  she  may  seek  judicial  review  of 
the  Bureau's  determination  pursuant  to 
the  Orr  Ditch  and  Alpine  decrees.  If  the 
dispute  affects  the  ciurent  year,  then  the 
Bureau  and  the  District  will  seek  to 
expedite  any  court  proceeding. 

(ii)  Changes  in  domestic  and  other 
uses.  By  March  1  of  each  year,  the 
District  shall  reports  to  the  Bureau  all 
anticipated  domestic  and  other  uses. 
This  notification  shall  include  a 
detailed  explanation  of  the  criteria 
utilized  in  allowing  the  use  and 
sufficient  documentation  on  the  type 
and  amount  of  use  by  each  water  user 
to  demonstrate  to  the  satisfaction  of  the 
Bureau  that  each  water  user  is  in 
compliance  with  the  criteria.  With 
adequate  documentation,  the  District 
may  notify  the  Bureau  of  any  changes  in 
domestic  water  requirements  at  any 
time  during  the  year. 

(b)  Water  duty.  (1)  Eligible  land  may 
receive  no  more  than  the  amount  of 
water  in  acre-feet  per  year  established  as 
maximiun  farm  headgate  delivery 
allowances  by  the  Orr  Ditch  and 
Alphine  decrees.  All  water  use  is 
liinited  to  that  amount  reasonably 
necessary  for  economical  and  beneficial 
use  pursuant  to  the  On  Ditch  and 
Alpien  decrees. 

12)  The  annual  water  duty  as  assigned 
by  the  Orr  Ditch  and  Alpine  decrees  is 
a  maximiun  of  4.5  AF  per  acre  for  bench 
lands  and  a  maximimi  of  3.5  AF  per  acre 
for  bottom  lands.  The  water  duty  for 
fields  with  a  mixtiue  of  bench  and 
bottom  lands  shall  be  the  water  duty  of 
the  majority  acreage.  Bench  and  bottom 
land  designations  as  finally  approved  by 
the  United  States  District  Court  for  the 
District  of  Nevada  will  be  used  in 
determining  the  maximum  water  duty 
for  any  parcel  of  eligible  land.  The   -;, 
annued  water  duty  for  pasture  land 
established  by  contract  is  1.5  AF  per 
acre. 

(c)  Deliveries,  efficiency,  and        4  '^'  •• 
maximum  limits.  The  OCAP  will 
constrain  the  operation  of  the  Project  on 
a  long  term  average  basis  to  achieve  the 


full  benefits  for  all  the  region's  water 
users  through  three  basis  elements: 
valid  headgate  deliveries;  Project 
efficiency  with  incentives  and 
disincentives;  and  maximum  operating 
limits  or  cushions.  , 

(1)  Valid  headgate  deliveries.  The 
valid  water  deliveries  at  the  headgate 
are  set  by  the  product  of  eligible  land 
actually  irrigated  multiplied  by  the 
appropriate  water  duty  in  accordance 
with  §§  418.1(a)  and  418.1(b).  The 
District  will  regularly  monitor  all  water 
deliveries  and  report  in  accordance  with 
§  418.1(a).  No  amount  of  water  will  be 
permitted  to  be  delivered  in  excess  of 
the  individual  water  user's  headgate 
entitlement.  In  the  event  it  should 
occur,  such  amount  will  be 
automatically  reflected  in  the  efficiency 
deficit  adjustment  to  the  Lahontan 
storage.  Water  delivered  in  excess  of 
entitlements  shall  not  be  considered 
valid  for  purposes  of  computing  project 
efficiency. 

(2)  ftx)/ect  efficiency,  (i)  The  principal 
feature  of  the  OCAP  is  to  obtain  a 
reasonable  level  of  efficiency  in 
supplying  water  to  the  headgate  by  the 
District.  The  efficiency  targets 
established  by  these  OCAP  are  the 
cornerstone  of  the  enforcement  and  the 
incentive  provisions  and  when 
implemented  will  aid  other  competing 
uses. 

(ii)  The  efficiency  approach  has  the 
advantage  of  being  readily  calculable  at 
the  year's  end,  easily  convertible  to 
water  appropriate  to  that  year,  able  to  be 
compared  to  other  systems  even  though 
there  may  be  many  dissimilarities, 
appropriate  for  long  term  averaging, 
adjustable  to  any  headgate  delivery  level 
including  droughts  or  allocations, 
automatically  adjusts  to  changes  during 
the  year,  and  it  acciuately  accoxmts  for 
misappropriated  water.  It  also  can  be 
achieved  through  any  number  of 
measures  from  operations  to  changes  in 
the  facilities  and  can  be  measured  as  an 
end  product  vnthout  regard  to  the 
approach.  Thus  it  is  flexible  to  allow 
local  decision  making  and  yet  is  feet 
based  to  minimize  disputes. 

(ill)  Assuming  that  tne  headgata 
deliveries  are  valid  and  enforceable,  the 
efficiency  is  the  only  remaining  variable 
in  determining  the  water  needed  to  be 
supplied  to  the  District.  Efficiency  is  a 
measure  of  how  much  water  is  required 
for  system  losses  relative  to  actual 
headgate  deliveries.  Differences  in 
efficiency,  therefore,  are  directly 
convertible  to  acre-feet.  The  differences 
in  efficiency,  expressed  as  a  quantity  in 
acre-feet,  may  be  added  to  or  subtracted 
from  the  actual  Lahontan  Reservoir 
storage  level  before  it  is  compared  to  the 
montiily  storage  objective.  Thus  the 


diversions  from  the  Truckee  River, 
operation  of  other  facilities  (e.g.. 
Stampede  Reservoir)  and  decisions 
related  to  Lahontan  Reservoir  are  made 
after  the  efficiency  storage  adjustments 
have  been  made.  Operating  decisions 
are  made  as  if  the  adjusted  stcaage 
reflected  actual  conditions. 

(A)  Effiency  incentive  credits.  In  any 
year  that  the  District's  actual  efficiency 
exceeds  the  target  efficiency  for  the 
actual  headgate  delivery,  two-thirds  of 
the  resultant  savings,  in  water,  will  be 
credited  to  the  District  as  storage  in 
Lahontan.  This  storage  amount  will 
remain  in  Lahontan  as  water  available  to 
the  District  to  use  at  its  discretion 
consistent  with  Nevada  and  Federal 
law.  Such  uses  may  include  wetlands 
(directly  or  incidentally),  power 
production,  recreation,  a  hedge  against 
future  shortages  or  whatever  else  the 
district  determines.  The  storage  is 
credited  at  the  end  of  the  irrigation 
season  from  which  it  was  earned.  This 
storage  "floats"  on  top  of  the  reservoir 
so  that  if  it  is  luiused  it  will  be  spilled 
first  if  the  reservoir  spills.  The  Efistrict 
may  use  all  capacity  of  Lahontan 
Reservoir  not  needed  for  project 
purposes  to  store  credits. 

(B)  Efficiency  disincentive  debits.  In 
any  year  that  the  District's  actual 
efficiency  falls  short  of  the  target 
appropriate  to  the  actual  headgate 
deliveries,  then  the  resultant  ekcess 
water  that  was  used  is  considered 
borrowed  from  the  future.  Thus  it 
becomes  a  storage  debit  adjustment  to 
the  actual  Lahonthan  Reservoir  storage 
level  for  determining  all  operational 
decisions.  The  debit  may  accumulate 
but  may  not  exceed  a  maximiun  as 
defined  in  §418.1(c)(3)(ii).  The  debit 
must  be  offset  by  an  existing  incentive 
credit  or,  if  none  is  available,  by  a 
subsequent  incentive  at  a  full  credit  (not 
a  2/3  credit)  or  finally  by  an  allocation 
by  the  District  to  restrict  actual  headgate 
deliveries.  This  would  only  be  done 
prospectively  (a  subsequent  year)  so  the 
District  and  the  water  users  can  prepare 
accordingly.  Since  the  debit  does  not 
impact  immediately  on  other  competing 
uses  or  the  District  (except  in  a  real 
drought),  it  allows  for  planning  ahead 
and  avera^ng  over  time. 

(C)  Efficiency  targets.  The  goal  is  to 
have  the  District  operate  at  a  reasonably 
efficient  level.  The  OCAP  establish 
reasonable  efficiency  targets.  The  key  to 
the  target  efficiencies,  therefore,  is  the 
application  of  "reasonable".  To 
determine  the  efficiency  target,  the 
system  delivery  losses  were  divided  into 
categories  such  as  seepage,  evaporation 
and  operational  losses.  "Hie 
"reasonable"  level  of  savings  for  each 
category  was  then  determined  by 
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startiog  with  current  operating 
experience  and  applying  the  added 
knowledge  from  several  possible 
measures  researched,  identified  and 


subjected  to  public  conunent.  Not  all  of 
these  measures  wece  then  utilized  nor 
was  their  full  potential  savings  claimed. 
The  derivation  of  the  efBdency  targets. 

Newlands  Project  Water  Budget 


including  the  specific  measures  and 
amounts,  is  identified  in  the  following 
table. 


Line 


1968 
OCAP,' 


OCAP. 

1992  a»- 

aumptions 


1 

CX^AP. 
1982  v»/o 
a<,h.i>i))iiBl 


Proposed 
1995 


3 

4 

5 
6 

7 

8 
9 
10 
11 
12 
1» 
14 


liTigated  Acreage  (acres)  _ 

Maximum  Headgaie  EntiMement> — _„. 

DistribuHon  Sytteih 

EvapocBtiort 

Canais/Laterals 

Ragutatocy  Reseivoirt  .....__„„__„„......„„. 

Seepage: 

CtltBltfljBltlttt  , 

HeguMnocy  Hesewcwa  ««••.«»»»•.••».•»•.•«»•. 
Operational  Loeaes  .. 


ToW  Losses' — 

Max.  Alowable  Dtweision'  (MM»  — 

Projected  Efficiency  (%)>  Assuring  100%  Water 

Expected  Itoadgata  EnWemant  Unused* 

Diversion  Reduction  tor  Unused  Water' 

Expected  Irrigation  Diversions* 

Expected  Efficiency  (%)• 


60,900 
228.460 


6.000 
15,000 

50,000 

7,000 

87,980 


64,860 
237.486 


6,200 
7,500 

51.000 

4.000 

40,800 


61,630 
226.556 


6,000 
7,500 

48,500 

4,000 

39.400 


165.980 

392.430 

58.4 

20.930 

25,430 

367,000 

56.0 


109,500 

346,985 

68.4 

23,700 

26,500 

320,486 

66.7 


105,400 

331,955 

68.2 

22,700 

25.400 

306,566 

66.5 


59.023 
206,230 


5,»8 
7.600 

46,481 

4,000 

38,270 


102.069 

308.319 

66.9 

13.611 

15,279 

293,040 

'«66.7 


^  Al  values  are  in  acre-feet  except  wtwre  noted  The  first  3  columns  o4  numt>ers  come  from  ttw  1988  OCAP,  Table  1. 
^Derivedby  multiplying  the  acreage  by  ttie  appropriate  water  duty. 

3|n  deriving  the  1988  OCAP  water  budget,  it  was  recognized  ttnt  the  Dtstrict  had  reduced  losses  by  7,400  acre-feet  prior  to  1988. 
^Maximum  Headgate  EntiBenient  (ine  2)  plui  Total  Losses  (Krte  8). 

>Maxinwm  Headgate  ErMlemenl  (line  2)  dMded  by  Maximum  Allowable  Diversion  (lirw  9)  multipked  by  100. 

*Waler  delivery  records  show  thai,  historicatty,  lands  have  been  irrigated  with  less  ttwn  ttwir  full  entitlement  In  ttie  1988  OCAP  base  the  un- 
used portion  ot  ttw  entMement  w«b  assumed  to  be  approximately  9%:  in  tt>e  1988  OCAP  10%:  in  the  1995  example  6.8%. 
'Unused  Water  (Hne  11)  plus  a  proportional  share  o(  Operational  Loss  (line  7). 
■Maximum  Alowable  Diversion  (Kne  9)  minus  Diversion  Reduction  (hne  12). 

•Maximiim  Headgate  ErMtement  (Ine  2)  minus  Unused  Water  (Ine  1 1)  dMded  by  Expected  Irrigalion  Diversion  (Ine  13)  muKipiied  by  lOa 
^0 Expected  efficiency  at  93.4%  use  of  headgate  entHleiiieiil;  ottier  enlriea  based  on  90%. 


(1)  These  water  conservation 
measures  and  others  currmtly  available 
to  the  District  are  listed  in  the  following 


table.  The  table  has  been  revised  in  this 
proposed  OCAP  based  upon  the  Bureau 
of  Reclamation's  Final  Report  to 


Congress  of  the  Newlands  Project 
Efficiency  Study,  1994. 


Possible  Water  Conservation  Measures.por  the  Newlands  Project 


ConserviMion 


ngs  in  acre-feet 

(AF)peryear2 


1. 

2.  AdM*  Lahonlan  Dam  frequertly  

3.  Incteeee  accuracy  o(  deSvery  reoorda  ...... 

4.  Change  operation  of  reguWing  reservoirs 


5.  Shorten  irrigation  season 

6.  Control  delvery  system . 

7.  System  improwsmeiO .. 


8.Di(eoR2»S-Une 
9.  Dice  off  south  haM  of 


Harmon  ReserMir 


10.  Dice  off  west  half  of  Sheddar  Reseomir 

11.  Elminate  use  of  Sheckler  Reeervoir 


12.  Line  20  miles  of  Tructcee  Canal 

13.  Line  large  canals 

14.  Line  regiiatory  reservoirs  

15.  Reuse  drain  water  for  Irrtgiion 

16.  Ditch  rider  training  each  year 

17.  Canal  automation .^ 

18.  Community  rotation  system  _„„ 


1,000 

»+♦ 

16,630 
*77 

•4,000 
■♦-•■ 
77 

2,720 
.  .      2.130 

2.400 
4.000 

20.000 

26.100-31.000 

^       .  2.3 

7.100 

r? 

77 

7? 


Require  4»hour  advance  notice. 
Match  releases  to  demand  wiHi  daily  ad|u»tnie><s. 
Aocourt  for  deliveries  to  nearest  cfs  and  to  nearest  minutB. 
Binrinate  use  of  al  or  parts  of  regulating  reservoirs;  <frain  at 

end  of  season. 
Reduced  by  2  weeks. 

Elminate  spills,  better  8Ched>4ing  grouping  delveries. 
0AM  activity:  repeir  leaky  gates,  resttape  canals,  improve 

measuring  devices. 
500  ft  dke;  (5'  evaporation,  0.75'  seepage). 
5,000  ft  dke;  large  savings  oonsklaring  canal  loeaes  95' 

evap.,  1.8' seepage). 
6.000  ft  dike. 
Use  for  Lahontan  spiN  capture  only;  restore  200  IL  of  E- 

Canal;  A-Cantf  is  OK. 
Reduces  O&M. 
Line  large  net  losers  first 

Blended  Irhgabon  water  qualify  would  be  adequate. 

Reduced  canal  Ikjctuations. 
Qroi|)ing  deliveries  by  area. 
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Possible  Water  Conservation  Measures  for  the  Newlands  Project— Continued 


Conservation  measures^ 

Expected  sav- 
ings in  acre-feet 
(AF)  per  year  2 

Nons 

19.  Reclamation  Refonn  Act  water  conservation  plan: 

a.  Weed  and  phreatophyte  control. 

b.  Fix  gate  leaks. 

c.  Water  measuremenL 

d.  Automation. 

e.  Communication. 

?0  Pumns  dnd  wfiils  for  smdil  divertfirs     ..i— 

7? 

400 

♦+ 

r> 

1.065 

District  imptementation  of  water  conserv^ion  plan. 

* 

21   Water  rvicina  bv  amount  used            

Incurs  administrative  costs  to  implerT>ent 

22.  Incentive  programs - 

23.  Drain  canals  _. » 

For  District  personnel  and/or  water  users. 

^  The  first  seven  measures  were  considered  in  developing  ttie  water  budget  in  Table  1  for  the  1988  OCAP.  Additional  measures  could  be  im- 
plemented by  the  District  to  help  achieve  efficierKy  requirements. 

2  Water  savings  have  been  updated  in  accordance  with  Bureau  of  Reclamation's  Report  to  Cortgress  on  Newlands  Protect  Efficiency,  Apri 
1994. 

^■¥-¥  indk:ates  a  positive  number  for  savir>gs  but  not  quantifiable  at  this  time. 

*  7?  indicates  uncertainty  as  to  savings. 


tmlnuto. 
vs;  drain  at 

es. 

Is,  Hnpfowe 

losses  95' 

10  IL  of  E- 

(2)  These  measures  are  discretionary 
choices  for  the  District.  The  range  of 
measures  available  to  the  District 
provides  a  level  of  assurance  that  the 
target  efficiency  is  reasonably 
achievable.  The  resultant  efliciency 
targets  were  also  compared  to  the  range 
of  efficiencies  actually  experienced  by 
other  irrigation  systems  that  were 
considered  comparable  in  order  to 
provide  a  further  check  on 
"reasonable".  Most  of  the  delivery 
losses  are  relatively  constant  regardless 
of  the  amount  of  deliveries.  The 
efficiency  will  necessarily  vary  with  the 
amount  of  headgate  deliveries. 

(D)  The  target  efficiency  for  any 
annual  valid  headgate  delivery  can  be 
derived  from  the  figure  in  Appendix  A 
to  this  part. 

(3)  Maximum  allowable  limits,  (i) 
Maximum  allowable  diversions.  (A)  The 
water  budget  in  the  table  Newlands 
Project  Water  Budget  shall  be 
recalculated  for  each  irrigation  season  to 
reflect  anticipated  water-righted  acres  to 
be  irrigated.  Based  on  the  anticipated 
irrigation  demand,  the  required  target 
efficiency  shall  be  recalculated  each 
irrigation  season.  The  maximiun 
allowable  diversion  (MAD)  for  each  year 
shall  be  determined  based  on:  acres  of 
eligible  land  anticipated  to  actually  be 
irrigated  in  that  year  (§  418.1(a));  the 
water  duties  for  those  lands  (§  418.1(b)); 
and  the  established  efficiency  of  the 
project  water  distribution  system 
(Appendix  A).  The  MAD  will  be 
calculated  annually  to  assure  an 
adequate  water  supply  for  all  water  right 
holders  whose  water  use  complies  with 
their  decreed  entitlement  and  these 
OCAP.  The  MAD  is  the  maximum    , 
amount  of  water  permitted  to  be 
diverted  for  irrigation  use  on  the  Project 
in  that  year.  It  is  calculated  to  ensure 
full  entitlements  can  be  fulfilled,  bat  is 


expected  to  be  significantly  in  excess  of 
Project  requirements.  The  MAD  will  be 
established  by  the  Bureau  at  least  two 
weeks  prior  to  the  start  of  each  irrigation 
se&son.  All  releases  of  water  from 
Lahontan  Reservoir  and  diversions  from 
the  Truckee  Canal  (including  any 
diversions  from  the  Truckee  Canal  to 
Rock  Dam  Ditch)  shall  be  charged  to  the 
MAD  except  as  provided  in  §§  418.3  and 
418.9  of  these  OCAP 

(B)  On  the  basis  of  the  methodology 
adopted  herein  (i.e.,  actual  irrigated 
acres  multiplied  by  appropriate  water 
duties  divided  by  established  project 
efficiency)  an  example  of  the  MAD 
calculated  for  the  projected  irrigated 
acreage  as  shown  in  the  table  Newlands 
Project  Water  Budget  would  be  308,319 
acre-feet  for  Proposed  1995  Example. 
The  sample  MAD  corresponds  to  a 
system  efficiency  for  full  deliveries  at 
66.9%  for  1995  actual  acres.  Appendix 
A  shows  the  sliding  scale  for  target 
efficiencies  which  will  be  used  over  the 
range  of  water  supply  condition  and 
headgate  deliveries  expected  in  the 
future.  Target  efficiencies  shall  be  based 
on  the  percentage  of  maximum  headgate 
entitlement  delivered  and  not  on  the 
percent  of  water  supply  available.  In 
Appendix  A  of  this  i>art,  the  sliding 
scale  for  1995  Actual  Acres  shall  be 
used  to  determine  that  target  efficiencies 
for  all  irrigation  years  subsequent  to    ' 
1995. 

(C)  Adjustments  in  the  MAD  shall  be 
made  by  the  Bureau  each  year  based  on 
changes  in  irrigated  eligible  land  bom 
the  prior  year  and  subsequent  decisions' 
concerning  transfers  of  Project  water 
rights,  using  the  methodology 
established  herein. 

(D)  In  the  event  the  District  concludes 
the  MAD  for  a  given  year  will  not  meet 
the  water  delivery  requirements  for  the 
eligible  land  to  be  irrigated  in  that  year 


due  to  weather  conditions,  canal  breaks, 
or  some  other  unusual  or  unforeseen 
condition,  the  District  shall  submit  a 
written  request  to  the  Bureau  for  such 
additional  water  considered  necessary 
to  make  u^  for  the  specified  loss  and 
supply  decreed  entitlements.  The 
District  shall  set  forth  a  full  detailed, 
factual  statement  of  the  reasons  for  the 
request.  The  Bureau  shall  promptly 
review  the  request  and  after 
consultation  with  the  Federal  Water 
Master  and  other  interested  parties,  will 
determine  if  the  request  or  any  portion* 
of  it  should  be  approved.  The  Biu«au 
wrill  make  reasonable  adjustments  for 
unforeseen  cause  or  events  but  will  not 
make  adjustments  to  accommodate 
waste  or  Project  inefficiency.  The 
Bureau  will  then  notify  the  District  of  its 
determination.  If  the  District  does  not 
agree  with  the  Bureau's  decision,  it  may 
seek  judicial  review.  The  Bureau  and 
the  District  will  seek  to  expedite  the 
court  proceeding  in  order  to  minimize 
any  potential  adverse  impacts. 

(ii)  Maximum  Allowable  Efficiency 
Debits  (MED)— The  debits  in  Lahontan 
Reservoir  storage  from  the  District's 
actual  efficiency  falling  short  of  the 
target  can  accumulate  over  time.  If  these 
amounts  of  borrowed  storage  get  too 
large  they  may  jiot  be  offset  later  by 
increased  efficiencies  and  may  severely 
impact  the  District's  water  users  by  an 
added  "drought"  on  top  of  a  real  one. 
Therefore,  a  limit  was  placed  on  how 
much  could  be  borrowed  or 
accumulated.  The  limit  should  also  be 
large  enough  to  allow  reasonable 
opportunity  to  average  out  over  time. 
TTiis  maximum  efficiency  debit  cushion 
is  26,000  acre-feet.  However,  unlike  the 
MAD,  it  only  applies  to  the  subsequent 
year's  operation.  The  MED  is 
approximately  9%  of  the  headgate 
entitlements. 
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1418^    Monitoring  diversions. 

(a)  Operations.  (1)  By  the  end  of  each 
month,  the  District  shall  submit  to  the 
Bureau's  Lahontan  Basin  Projects  Office 
reports  for  the  previous  mondi  which 
document  monthly  inflow  and  outflow 
in  acre- feet  from  the  Truckee  and 
Carson  divisions  of  the  Project  for  that 
month.  Reports  shall  include  any  data 
the  Bureau  may  reasonably  require  to  f 
monitor  compliance  with  these  CXIAP. 

(2)  Accounting  for  farm  headgate 
deliveries  shall  be  based  on  the  amount 
of  water  actually  delivered  to  the  water 
user.  Project  operations  shall  provide  for 
the  amount  of  water  ordered  and  the 
distribution  system  losses. 

(3)  The  District  shall  keep  records  of 
all  domestic  and  other  uses  showing  the 
purpose  and  amount  of  water  usage  for 
each  entity.  The  District  shall  make  the 
records  available  for  review  by  the 
Bureau  upon  request.  The  Bureau  shall 
have  the  right  to  audit  all  records  kept 
by  the  District. 

(b)  Operations  monitoring.  (1)  The 
Bureau  will  work  in  cooperation  with 
the  District  to  monitor  the  operation  of 
the  Project.  The  Bureau's  per^nnel 
shall  perform  field  inspections  of  water 
distribution  during  the  irrigation  season. 
Staff  members  of  the  Bureau's  Lahontan 
Basin  Projects  Office  and  the  District 
will  meet  as  of^en  as  necessary  during 
the  irrigation  season  after  each  water 
distribution  report  has  been  prepared  to 
examine  the  amounts  of  water  uised  to 
that  point  in  the  season.  On  the  basis  of 
the  information  obtained  firom  field 
observations,  water  use  records,  and 
consultations  with  District  staff,  the 
Bureau  will  determine  at  monthly 
intervals  whether  the  rate  of  diversion  is 
consistent  with  the  OCAP  for  that  year. 
The  District  will  be  informed  in  writing 
of  suggested  adjustments  that  may  be 
made  in  management  of  diversions  and 
releases  as  necessary  to  achieve  target 
efficiencies  and  stay  within  the  MAD. 

t2)  Project  operations  will  be 
monitored  in  part  by  measuring  flows  at 
key  locations.  Specifically,  Project 
diversions  (used  in  the  calculations 
under  §  418.1(c)  above)  will  be 
determined  by  adding  flows  measured 
at: 

(i)  Truckee  Canal  near  Wadsworth — 
U.S.  Geological  Survey  (USGS)  gauge 
number  10351300; 

(ii)  Carson  River  below  Lahontan 
Dam— USGS  gauge  number  10312150; 

(iii)  Rock  Dam  Ditch  near  the  end  of 
the  concrete  lining;  and  subtracting: 

(iv)  Flows  measured  at  the  Truckee 
Canal  near  Hazen — USGS  gauge  number 
10351400; 

(v)  The  Carson  River  at  Tarzyn  Road 
near  Fallon  (below  Sagouspe  Dam)  for 
satisfying  water  rights  outside  of  the 


Project  boundaries  as  described  in 
§418.3(1),  USGS  gauge  number 
10312275; 

(vi)  Estimated  losses  in  the  Truckee 
Canal;  and 

(vii)  Spills,  precautionary  drawdown, 
and  incentive  water  released  at 
Lahontan  Dam  pursuant  to  §S  418.3  and 
418.9. 

f  418J    Operations  and  managament 

(a)  Power  generation.  All  use  of  water 

for  power  generation  using  Project  water 
shall  be  incidental  to  releases  charged 
against  Project  diversions,  precautionary 
drawdown,  incentive  water  (§  418.9(c)), 
or  spills. 

(b)  Truckee  and  Carson  River  water 
use.  Project  water  shall  be  managed  so 
that  maximum  use  will  be  made  of 
Carson  River  water  and  diversions  of 
Truckee  River  water  through  the 
Truckee  Canal  will  be  minimized  in 
order  to  make  available  as  much 
Truckee  River  water  as  possible  for  use 
in  the  lower  Truckee  River  and  Pyramid 
Lake. 

(c)  Diversions  atj)erby  Dam. 
Diversions  of  Truckee  River  water  at 
Derby  Dam  shall  be  managed  to  the 
maximum  extent-practical  with  the 
objective  of  maintaining  minimum 
terminal  flow  to  Lahontan  Reservoir  or 
the  Carson  River  except  where  these 
criteria  specifically  permit  such 
diversions.  Diversions  to  the  Truckee 
Canal  shall  be  managed  to  achieve  an 
average  terminal  flow  of  20  cubic  feet 
per  second  (cfs)  or  less  during  times 
when  diversions  to  Lahontan  Reservoir 
are  not  allowed  (the  flows  shall  be 
averaged  over  the  total  time  diversions 
are  not  allowed  in  that  calendar  year; 
i.e.,  if  flows  are  not  allowed  in  July  and 
August  and  then  are  allowed  in 
September  then  not  allowed  in  October 
and  November,  the  average  flow  will  be 
averaged  over  the  four  months  of  July, 
August,  October,  and  November).  The 
Bureau  will  work  cooperatively  with  the 
District  on  monitoring  the  flows  at  the 
USGS  gage  on  the  USGS  gage  on  the 
Truckee  Canal  near  Hazen  to  determine 
if  and  when  flows  are  excessive  and 
bringing  the  flows  back  into  compliance 
when  excessive.  Increases  in' canal 
diversions  which  would  reduce  river 
flows  below  Derby  Dam,  by  more  than 
20%  in  a  24-hour  period  will  not  be 
allowed  when  Truckee  River  flow,  as 
measvued  by  the  gauge  below  Derby 
Dam,  is  less  than  or  equal  to  100  ds. 
Diversions  to  the  Truckee  Canal  v«rill  be 
coordinated  with  releases  from 
Stampede  Reservoir,  in  cooperation 
with  the  Federal  Water  Master,  to 
minimize  fluctuations  in  the  Truckee 
River  below  Derby  Dam  in  order  to  meet 
annual  flow  regimes  established  by  the 


United  States  Fish  and  Wildlife  Service 
for  listed  species  in  the  lower  Truckee 
River. 

(d)  Diversions  from  the  Truckee  River 
to  the  Truckee  Division — Sufficient 
water,  if  available,  shall  be  diverted 
from  the  Truckee  River  through  the 
Truckee  Canal  to  meet  the  direct 
irrigation,  domestic  and  other 
entitlements  of  the  Truckee  Division. 

(e)  Criteria  for  Diversions  from  the 
Truckee  River  to  Lahontan  Reservoir. 
January  through  June. 

(1)  Truckee  River  diversions  through 
the  Truckee  Canal  will  be  made  to  meet 
Lahontan  Reservoir  end-of-month 
storage  objectives  for  the  months  of 
January  through  June.  The  current 
month  storage  objective  will  be  based  in 
part  on  the  monthly  United  States  April 
through  July  runoff  forecast  for  the 
Carson  River  near  Fort  Churchill,  to 
meet  anticipated  diversion  requirements 
for  the  Carson  Division,  and  target 
storage  for  Lahontan  Reservoir.  The 
Bureau  in  consultation  with  the  District, 
Federal  Water  Master,  Fish  and  Wildlife 
Service,  the  Pyramid  Lake  Paiute  Tribe, 
and  other  affected  parties  will 
determine  the  exceedance  levels  and 
predicted  Carson  River  inflows  to  use, 
based  on  the  reliability  of  the  forecast 
and  other  information  such  as  river 
forecasts  available  from  other  sources. 
The  end-of-month  storage  targets  may  be 
adjusted  any  time  during  the  month  as 
new  forecasts  or  other  information 
become  available. 

(2)  The  January  through  June  storage 
objective  will  be  calculated  using  the 
following  relationship: 

LSOCM=TSM/J  -  (ClxAJ)+L+{C2xCDD 

where: 

LSOCM=current  end-of-month  storage 
objectives  for  Lahontan  Reservoir. 

TSM/J=current  end-of-month  May/June 
Lahontan  Reservoir  target  storage. 

ClxAJ=forecasted  Carson  River  inflow 
for  the  period  from  the  end  of  the 
current  month  through  May  or  June, 
with  AJ  being  the  Bureau's  April 
through  July  runoff  forecast  for  the 
Carson  River  at  Fort  Churchill  and 
Cl  being  an  adjustment  coefficient. 

L=an  average  Lahontan  Reservoir 
seepage  and  evaporation  loss  from 
the  end  of  the  current  month 
through  May  or  Jime. 

C2xCDT=projected  Carson  Division 
demand  bom  the  end  of  the  current 
month  through  May  or  June,  with 
CDT  being  the  total  Carson  Division 
V    diversion  requirement  (based  on 

'  ■   eligible  acres  anticipated  to  be 
irrigated  times  the  appropriate  duty 
times  a  95%  usage  rate),  and  C2 
being  the  estimate  of  the  portion  of 
the  total  diversion  requirement  to 
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be  delivered  during  this  period. 


Values  for  TSM/J,  Cl,  L  and  C2  are 
defined  in  the  following  table. 


Monthly  Values  for  Lahontan  Storage  Computations 


January 

Febnjary 

March 

April 

May 

June 

TSM/J -... 

174.0 

174.0 

174.0 

174.0 

174.0 

174.0 

CI/MAY 

0.863 

0.734 

0.591 

0.394 

..^ „, 

....»•••....—.•,. 

C1/JUNE 

1.190 

1.061 

0.918 

0.721 

a327 

—•..••• 

UMAY  

. 

13.9 

12.5 

9.9 

7.1 

»••■•—«*•••«•»••• 

»»»•.».•».—— 

UJUNE 

18.2 

16.8 

14.2 

11.4 

4.3 

....——«»•••—•. 

C2/MAY 

C2/JUNE  

030 

0.30 

0.28 

0.18 

...l..^xijama>i 

a47 

0.47 

t).45 

0.35 

0.17 

(3)  For  January  through  April,  the 
Lahontan  Reservoir  storage  objective  for 
each  month  Avilrbe  the  lowest  of  the 
May  calculation,  t^e  June  calculation,  or 
full  reservoir  (defiltied  as  295,000  acre- 
feet  using  TruckeeKiver  diversions,  but 
can  fill  above  295,000  acre-feet  to 
317,000  acre-feet  with  Carson  River 
inflow  and  the  use  of  flash  boards). 

(4)  For  May,  the  Lahontan  Reservoir 
storage  objective  will  be  the  lower  of  the 
June  calculation  or  full  reservoir. 

(5)  For  June,  the  Lahontan  Reservoir 
storage  objective  will  be  the  June  target 
storage. 

(6)  Once  the  monthly  Lahontan 
Reservoir  storage  objective  has  been 
determined,  the  monthly  diversion  to 
the  Project  from  the  Truckee  River  will 
be  based  upon  water  availability  and 
Project  demand  as  expressed  in  the 
following  relationship: 

TRD  =TDD+TCL+CDD+LRL 
+LSOCM-ALRS-CRI 

where: 

TRD=ciuTent  month  Truckee  River 
diversion  acre-feet  to  the  Project. 

TDD=current  month  Truckee  River 
Division  demand. 

TCL=current  month  Truckee  Canal 
conveyance  loss. 

CDD=current  month  Carson  Division 
demand. 

LRL=current  month  Lahontan  Reservoir 
seepage  and  evaporation  losses. 

LSOCM=current  month  end-of-month 
storage  objective  for  Lahontan 
Reservoir. 

ALRS=current  month  beginning-of- 
month  storage  in  Lahontan 
Reservoir.  (Includes  accumulated 
Stampede  credit  described  below 
and  further  adjusted  for  the  net 
efiiciency  penalty  or  efficiency 
credit  described  in  §§418.1  and 
418.9). 

CRI=ciuTent  month  anticipated  Carson 
River  inflow  to  Lahontan  Reservoir 
(as  determined  by  Reclamation  in 
consultation  with  other  interested 
parties!. 

(7)  The  following  procediu*  is 
intended  to  ensure  that  monthly  storage 


objectives  are  not  exceeded.  It  may  be 
implemented  only  if  the  following 
conditions  are  met: 

(i)  Diversions  from  the  Truckee  River 
are  required  to  achieve  the  current 
month  Lahontan  Reservoir  storage 
objective  (LSOCM): 

(ii)  Truckee  River  runoff  above  Derby 
Dam  is  available  for  diversion  to 
Lahontan  Reservoir;  and 

(iii)  Sufficient  Stampede  Reservoir 
storage  capacity  is  available. 

(8)  The  Bureau,  in  consultation  with 
the  Federal  Water  Master,  the  District, 
Fish  and  Wildlife  Service,  the  Bureau  of 
Indian  Affairs,  and  the  Pyramid  Lake 
Paiute  Tribe  will  determine  whether  the 
calculated  current  month  Truckee  River 
diversion  to  Lahontan  Reservoir  (TRD- 
TDD-TCL)  may  be  reduced  during  the 
month  and  the  amoimt  of  reduction 
credit  stored  in  Stampede  Reservoir. 
Reductions  in  diversions  to  Lahontan 
Reservoir  with  credit  storage  in 
Stampede  Reservoir  may  be 
implemented  to  the  extent  that:  The 
reduction  is  in  lieu  of  a  scheduled 
release  from  Stampede  Reservoir  for  the 
purpose  of  supplementing  flows  to 
Pyramid  Lake;  and/or  water  is  captured 
in  Stampede  Reservoir  that  is  scheduled 
to  be  passed  through  and  diverted  to  the 
Truckee  Canal.  Any  proposal  to  reduce 
diversions  to  Lahontan  Reservoir  for 
Newlands  Project  credit  purposes 
without  a  comparable  reduction  in 
release  from  Stampede  Reservoir  (any 
conversion  of  Stampede  Reservoir 
project  water  to  Newlands  Project  credit 
water)  would  have  to  be  approved  by 
the  Fish  and  Wildlife  Service. 

(i)  The  diversion  to  Lahontan 
Reservoir  may  be  adjusted  any  time 
during  the  month  as  revised  runoff 
forecasts  become  available.  The 
accumulated  credit  will  be  added  to 
current  Lahontan  Reservoir  storage 
(ALRS)  in  calculating  TRD.  If  the  siun 
of  acciunulated  credit  and  Lahontan 
Reservoir  storage  exceeds  295,000  acre- 
feet,  credit  will  be  reduced  by  the 
amount  in  excess  of  295,000  acre-feet. 
Credit  will  also  be  reduced  by  the 


amount  of  precautionary  drawdown  or 
spills  in  that  month.  If  the  end-of-month 
storage  in  Lahontan  Reservoir  plus  the 
accxmiulated  credit  in  Stampede 
Reservoir  at  the  end  of  June  exceeds  the 
end-of-month  storage  objective  for 
Lahontan,  the  credit  will  be  reduced  by 
the  amount  exceeding  the  end-of-month 
storage  objective. 

(ii)  Following  consultation  with  the 
District,  the  Federal  Water  Master,  and 
other  interested  parties  as  appropriate, 
the  Bureau  may  release  credit  water  for 
Project  piuposes  from  July  1  through  the 
end  of  the  irrigation  season  in  which  the 
credit  accrues  with  timing  priority  given 
to  meeting  current  year  Project  irrigation 
demands.  Conveyance  of  credit  water  in 
the  Truckee  Canal  shall  be  in  addition 
to  regularly  scheduled  diversions  for  the 
Project  and  will  be  measured  at  the 
uses  gauge  number  10351300  near 
Wadsworth.  Newlands  credit  water  in. 
Stampede  Reservoir  .storage  will  be 
subject  to  spill  and  will  not  carry  over    • 
to  subsequent  years.  Newlands  credit 
water  in  Stampede  can  be  exchanged  to 
other  reservoirs  and  retain  its  priority. 

(iii)  The  Bureau,  in  consultation  with 
the  District,  the  Federal  Water  Master, 
and  other  interested  {larties,  may  release 
Newlands  Project  credit  water  before 
July  1.  Prior  to  such  release,  the  credit 
shall  be  reduced  to  the  extent  that 
Lahontan  Reservoir  storage  plus 
aCcrmiulated  credit  at  the  end  of  the 
previous  month  exceeds  the  storage 
objectives  for  that  month.  If  any 
Newlands  credit  water  remains  in 
Stampede  Reservoir  storage  after  the 
end  of  the  current  irrigation  season  in 
which  it  accumulated,  it  will  convert  to 
water  for  cui-ui  recovery  and  will  no 
longer  be  considered  available  for 
Newlands  credit  water.  Newlands  credit 
water  stored  in  Stampede  Reservoir 
shall  be  available  for  use  only  on  the 
Carson  Division  of  the  Newlands 
Project. 

(9)  Subject  to  the  provisions  of 
§  418.3(c),  LSOCM  may  be  adjusted  as 
frequently  as  necessary  when  new 
information  indicates  the  need  and 
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diversions  from  the  Truckee  River  to  t^e 
Truckee  Canal  shall  be  adjusted  daily  or 
otherwise  as  frequently  as  necessary  to 
meet  the  monthly  stora^  objective. 

(f)  Criteria  for  Diversion  of  Truckee 
River  Water  to  Lahontan  Reservoir,  July 
through  December.  Truckee  River 
div«^ons  through  the  Truckee  Canal  to 
Lahonton  Reservoir  from  July  through 
December  shall  be  made  only  in 
accordance  with  the  following  table. 


Operating  month 


July 

August 

September 
Octotor  — , 
November  . 
December  . 


-f 


Storage 

twoet 

(AF) 


139.000 
95.000 
64,000 
52.000 
74.000 

101,000 


^  Diversions  shall  t>e  started  to  achieve  the 
end-of-month  storage  targets  listed  in  the  table 
above  arxl  will  be  discontinued  wtien  storage 
is  forecast  to  meet  or  exceed  ttie  er)d-o4- 
month  storage  targets  at  the  end  of  the  month. 
Diversions  may  be  adjusted  any  time  during 
•le  month  as  condrtions  warrant  (i.e.,  new 
forecasts,  information  from  other  forecasts  t>e- 
ooming  available,  or  any  ott>er  new  information 
that  may  impact  stream  forecasts).  The  en6- 
oMhe-month  storage  targets  may  be  adjusted 
by  procedures  provided  in  §418.9. 

(g)  Aoclc  Dam  Ditch.  Profect  water 
may  be  diverted  directly  to  Rock  Dam 
Ditch  from  the  Truckee  Canal  only 
when  diversions  cannot  be  made  from 
the  outlet  works  of  Lahontan  Reservoir. 
Such  diversions  will  require  the  prior 
written  approval  of  the  Bureau  and  be 
utilized  in  calculating  Project 
diversions.  During  the  period  January 
through  June  of  such  operation,  the 
projected  total  delivery  to  Rock  Dam 
Ditch  from  the  end  of  the  current  month 
through  May  or  Jime  will  be  subtracted 
from  the  projected  Carson  Division 
demand  (C2*  CDT)  in  calculating  the 
current  end-of-month  storage  objective 
for  Lahontan  Reservoir  (LSOCM),  and 
added  to  Truckee  Division  demand  in 
calculating  Truckee  River  diversion 
[TRD)  in  conformance  with  the 
procediu^s  set  forth  in  §  418.3(e). 

(h)  Precautionary  drawdown  and 
spills  from  Lahontan  Reservoir.  (1)  Even 
though  flood  control  is  not  a  specifically 
authorized  purpose  of  the  Project,  at  the 
request  of  the  District  and  in 
consultation  with  other  interested 
parties  and  the  approval  of  the  Bureau, 
precautionary  drawdown  of  Lahontan 
Reservoir  may  be  made  only  for  the 
purpose  of  limiting  potential  flood 
damage  along  the  Carson  River.  Criteria 
for  precautionary  drawdown  will  be 
formulated  by  the  Bureau  in 
consultation  with  the  District  and  other 
interested  parties.  The  drawdown  shall 
be  scheduled  sufficiently  in  advance 


imd  at  such  a  rate  of  flow  in  order  to 
divert  as  much  water  as  possible  into 
the  Project  irrigation  system  for  deUvery 
to  eligible  land  or  storage  in  reregulating 
reservoirs  for  later  use  on  eligi,ble  land. 
During  periods  of  precautionaty 
drawdoMm,  or  when  water  is  spilled 
bom  Lahontan  Reservoir.  Project 
diversions  will  be  determined  by 
comparison  with  other  year's  data  and 
normalized  by  comparison  of 
differences  in  climatological  data.  The 
Bureau  will  determine  the 
normalization  in  consultation  with  the 
District  and  other  interested  parties. 
Spills  from  Lahontan  Reservoir  and 
precautionary  drawdown  of  the 
reservoir  to  create  space  for  storing 
flood  waters  from  the  Carson  River 
Basin  that  are  in  excess  of  the 
normalized  diversions  will  not  be  used 
in  calculating  Project  diversions.  Water 
captured  in  F^ject  facilities  as  a  result 
of  a  precautionary  drawdown  or  spill 
will  not  be  counted  as  diversions  to  the 
Project  nor  will  they  be  coimted  as 
storage  in  Lahontan  Reservoir  for  the 
purpose  of  calculating  Truckee  River 
ENversions.  The  precautionary 
drawdown  or  spills  that  are  capttued  in 
Project  facilities  shall  be  measured,  used 
to  the  maximum  extent  possible,  and 
counted  as  deliveries  to  eligible  lands  in 
the  year  of  the  drawdown.  If  all  the 
drawdown  water  captured  in  Project 
faciUties  cannot  be  used  in  the  year  of 
capture  for  delivery  to  eligible  lands 
then  that  water  shall  be  delivered  to 
eligible  lands  in  subsequent  yeara  to  the 
maximum  extent  possible  and  counted 
on  the  water  card  of  the  water  user. 

(2)  If  a  precautionary  drawdown  in 
one  month  results  in  a  failure  to  meet 
the  Lahontan  Reservoir  storage  objective 
for  that  month,  the  storage  objective  in 
subsequent  months  will  be  reduced  by 
one-half  of  the  difference  between  that 
month's  storage  objective  and  actual 
end-of-month  storage.  The  Bureau  shall 
not  be  liable  for  any  damage  or  water 
shortage  resulting  bom  a  precautionary 
drawdown. 

(i)  Water  use  for  other  than  Newlands 
Project  purposes.  The  District  will 
release  sufficient  water  to  meet  the 
vested  rights  below  Sagouspe  Dam  as 
specified  in  the  Alpine  decree.  These 
water  rights  are  usually  met  by  return 
flows.  Releases  for  these  water  rights 
will  in  no  case  exceed  the  {}ortion  of 
1.300  acre- feet  per  year  not  suppUed  by 
return  flows.  This  water  shall  be 
accounted  for  at  the  USGS  gage  number 
10312275  (the  Carson  River  at  Tarzyn 
Road  near  Fallon).  Releases  for  this 
purpose  will  not  be  considered  in 
determining  Project  diversions  since  the 
lands  to  which  the  water  is  being 
delivered  are  not  p€ut  of  the  Project  (See 


§  418.2(b)).  Any  flow  past  this  gage  in 
excess  of  the  amount  specified  herein 
will  be  absorbed  by  the  District  as  an  - 
efficiency  loss. 

(j)  Charges  for  water  use.  The  District 
shall  maintain  a  financing  and 
accounting  system  which  produces 
revenue  sufficient  to  .repay  its  operation 
and  maintenance  costs  and  to  discharge 
its  debt  to  the  United  States.  The 
District  should  give  consideration  to 
adopting  a  system  which  provides 
reasonable  financial  incentives  for  the 
economical  and  efficient  use  of  water. 

(k)  Distribution  system  operation.  The 
District  shall  permit  only  its  authorized 
employees  or  agents  to  open  and  close 
individual  turnouts  and  operate  the 
distribution  system  facilities.  After 
obtaining  Bureau  approval,  the  District 
may  appoint  agents  to  operate 
individual  headgates  on  a  specific 
lateral  if  it  can  be  shown  that  the  water 
introduced  to  the  lateral  by  a  District 
employee  is  completely  scheduled  and 
can  be  fully  accounted  for  with  a 
reasonable  allowance  for  seepage  and 
evaporation  losses.  If  agents  need  to 
adjust  the  schedided  delivery  of  water 
to  the  lateral  to  accommodate  variable 
field  conditions,  weather,  etc.,  they 
must  immediately  notify  the  District  so 
proper  adjustments  can  be  made  in  the 
distribution  system.  Each  agent  shaU 
keep  an  accurate  record  of  start  and  stop 
times  for  each  delivery  and  the  Dow 
during  deUvery.  This  record  will  be 
given  to  the  District  for  proper 
accounting  for  water  delivered.  The 
program  of  using  agents  to  operate 
individual  headgates  will  be  reviewed 
on  a  regular  basis  by  the  District  and  the 
Btu^au.  If  it  is  found  that  problems  such 
as  higher  than  normal  losses,  water  not 
accounted  for,  etc.,  have  developed  on 
an  individual  lateral,  the  program  will 
be  suspended  and  the  system  operated 
by  District  employees  imtil  the 
problems  are  resolved. 

1418.4    Walw  rights 

These  OCAP  govern  water  uses  within 
existing  rights.  These  CXZAP  do  not  in 
any  way  change,  amend,  modify, 
abandon,  diminish,  or  extend  existing 
rights.  Water  rights  transfers  will  be 
determined  by  the  Nevada  State 
Engineer  pursuant  to  the  provisions  of 
the  Alpine  decree. 

f41&S    Prohibited  delivertes. 

The  District  shall  not  deliver  Project 
water  or  permit  its  use  except  as 
provided  in  these  OCAP.  No  Project 
water  will  be  permitted  to  be  released  in 
excess  of  the  MAD  or  delivered  to 
ineligible  lands.  Delivery  of  water  to 
land  in  excess  of  established  water 
duties  is  prohibited. 
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f4ia.6   Vioiatloiw. 

Violations  of  the  terms  and  provisions 
of  these  OCAP  shall  be  reported 
immediately  to  the  Bureau.  The  District 
or  individual  water  users  will  be 
responsible  for  any  shortages  to  water 
users  occasioned  by  waste  or  excess 
delivery  or  delivery  of  water  to 
ineligible  land  as  provided  in  the  OCAP. 

1416.7    Enforcement 

(a)  Conditions  of  delivery.  There  are 
four  basic  elements  for  enforcement 
with  all  necessary  quantities  and  review 
determined  in  accordance  with  the 
relevant  sections  of  this  OCAP 

(1)  Va7jd  beadgate  deliveries.  In  the 
event  it  is  determined  that  water  was 
delivered  in  ineUgible  land  or  in  excess 
of  the  appropriate  water  duty  then: 

(i)  The  District  will  stop  such  illegal 
delivery  immediately; 

(ii)  Tne  District  will  notify  the  Bureau 
of  the  particulars  including  location  and 
amounts — known  or  estimated; 

(iii)  The  amount  will  not  be  included 
as  a  valid  beadgate  for  purposes  of 
computing  the  Project  efficiency  and 
resultant  incentive  credit  or  debit  to 
Lanhontan  storage;  and 

(iv)  If  the  amount  applies  to  a  prior 
year,  then  the  amoimt  will  be  treated 
directly  as  a  debit  to  Lahontan  storage 
in  the  same  manner  as  an  efficiency 
debit. 

(2)  District  efficiency.  To  the  extent 
that  the  actual  District  efficiency 
determined  for  an  irrig^on  season  is 
greater  or  less  than  th^XIAP 
established  target  efficiency  as 
determined  for  the  corresponding  actual 
valid  headgate  deUveries,  then  the 
difference  in  efficiency,  expressed  as  a 
quantity  in  acre- feet,  may  be  added  to  or 
subtracted  from  the  actual  Lahontan 
Reservoir  storage  level  before  it  is 
com]}ared  to  the  monthly  storage 
objective  as  follows: 

(i)  Greater  efficiency.  Credited  to  the 
District  as  storage  in  Lahontan 
(subtracted)  firom  any  acciimulated 
debit,  or  two-thirds  as  storage  in 
Lahontan  for  their  discretionary  use  in 
accordance  with  state  law. 

(ii)  Less  efficient.  Debited  (added)  to 
Lahontan  storage  as  an  adjustment  to 
the  actual  storage  level. 

(3)  Maximum  Allowable  Diversion 
(MAD).  The  MAD  shall  be  computed 
each  year  to  deliver  full  entitlements  at 
established  Project  efficiencies.  Project 
diversions  shall  not  exceed  the  MAD. 
Within  the  operating  year,  the  Bureau 
will  notify  the  District  in  writing  of  any 
expected  imminent  violations  of  the 
MAD.  The  District  will  take  prompt 
action  to  avoid  such  violations.  The 
Bureau  will  exercise  reasonable  latitude 
month-to-month  to  accommodate  the 


District's  efforts  to  avoid  exceeding  the 
MAD. 

(4)  Maximum  Efficiency  Debit  (MED). 
If  the  MED  exceeds  26,000  AF  at  the  end 
of  any  given  year,  the  District  shall 
prepare  and  submit  to  the  Bureau  for 
review  and  approval,  a  plan  detailing 
the  actions  the  District  will  take  to 
either  earn  adequate  incentive  credits  or 
to  restrict  deliveries  to  reduce  the  MED 
to  less  than  26,000  AF  by  the  end  of  the 
next  year.  The  plan  shall  be  submitted 
to  the  Bureau  in  writing  prior  to  the  date 
of  March  1  immediately  subsequent  to 
the  exceeding  of  the  MED.  If  the  District 
fails  to  submit  an  approvable  plan, 
Project  allocations  will  be  reduced  by  an 
amount  equal  to  the  MED  in  excess  of 
26,000  plus  13,000  (one-half  the 
allowable  MED).  Nominally  this  will 
mean  a  forced  reduction  of 
approximately  five  percent  of 
entitlements.  The  Bureau  will  notify  the 
District  in  writing  of  the  specific 
allocation  and  method  of  derivation  in 
sufficient  time  for  the  District  to 
implement  the  allocation.  Liabilities 
arising  from  shortages  occasioned  by 
operation  of  this  provision  shall  be  the 
responsibility  of  the  District  or 
individual  water  users. 

(b)  Project  management  In  addition 
to  the  provisions  of  §  418.7(a),  in  the 
event  the  District  is  found  to  be 
operating  Project  facilities  or  any  part 
thereof  in  substantial  violation  of  these 
OCAP,  then,  upon  the  determination  by 
the  Bureau,  the  Bureau  may  take  over 
fiom  the  District  the  care,  operation, 
maintenance,  and  management  of  the 
diversion  and  outlet  works  (Derby  Dam 
and  Lahontan  Dam/Reservoir)  or  any  or 
all  of  the  transferred  works  by  giving 
written  notice  to  the  District  of  such 
determination  and  the  effective  date 
thereof.  Following  written  notification 
from  the  Bureau,  the  care,  operation, 
and  maintenance  of  the  works  may  be 
retransferred  to  the  District. 

(c)  Future  contracts.  The  Bureau  shall 
provide  in  new,  amended,  or 
replacement  contracts  for  the  operation 
and  maintenance  of  Project  works,  for 
the  reservation  by  the  Secretary  of  rights 
and  options  to  enforce  these  OCAP. 

§418.8    Water  management  and 
conservation. 

(a)  Conservation  measures.  (1) 
Specific  conservation  actions  will  be 
needed  for  the  District  and  its  members 
to  achieve  a  reasonable  efficiency  of 
operation  as  required  by  the  OCAP.  The 
District  is  best  able  to  determine  the 
particular  conservation  measures  that 
meet  the  needs  of  its  water  users.  This 
assures  that  the  measures  reflect  the 
priorities  and  collective  judgment  of  the 
water  ysers;  and  will  be  practical. 


J 

understandable  and  supported.  The 
District  also  has  the  discretion  to  make 
changes  in  the  measures  they  adopt  as 
conditions  or  results  dictate 

(2)  The  District  will  keep  the  Bureau 
infcHmed  of  the  measures  they  expect  to 
utilize  during  each  year.  This  will  allow 
appropriate  mcmitoring  for  information 
helpful  to  evolving  other  suggestions 
and  for  use  by  other  Districts.  The 
Bureau  will  work  cooperatively  in 
support  of  the  District's  selection  of 
measures  and  methods  of 
implementation. 

(b)  Cooperative  pmgnuns.  The  Bureau 
and  the  CKstrict  will  woric  cooperatively 
to  develop  a  water  management  and 
conservation  program  to  promote 
efficient  management  of  water  in  the 
Project. 

(1)  The  Bureau  will  provide  technical 
assistance  to  the  District  and 
cooperatively  assist  the  District  in  their 
obligations  and  efforts  to: 

(i)  Document  and  evaluate  existing 
water  delivery  and  measurement 
practices; 

(ii)  Implement  improvements  to  these 
practices;  and 

(iii)  Evaluate  and,  where  practical, 
implement  physical  changes  to  Project 
facihties. 

(2)  The  program  will  emphasize 
developing  methods,  including 
computerization  and  automation,  to 
improve  the  District's  operations  and 
procedures  for  greater  water  deUvery 
conservation. 

S  41 8.9    Implementation. 

The  intent  of  the  implementation 
strategy  for  these  OCAP  is  to  ensure  that 
the  Project  delivers  water  within 
entitlements  at  a  reasonable  level  of 
efficiency  as  a  long  term  average.  The 
incentives  and  disincentives  provided 
herein  are  designed  to  encourage  local 
officials  with  responsibilities  for  Project 
operations  to  select  and  implement 
through  their  discretionary  actions, 
operating  strategies  which  achieve  the 
principles  of  the  OCAP.  The  specified 
efficiencies  (Appendix  A  of  this  part) 
were  developed  considering 
implementation  of  reasonable 
conservation  measures,  historic  project 
operations,  economics,  and 
environmental  effects.  The  efficiency 
target  will  be  used  as  a  performance 
standard  to  estabfish  at  the  end  of  each 
year  on  the  basis  of  actual  operations, 
whether  the  District  is  entitled  to  a  . 
performance  bonus  in  the  form  of 
incentive  water  or  a  reduction  in  storage 
for  the  amount  borrowed  ahead.  The 
comp>onents  of  the  implementation 
strategy  are  outlined  below. 

(a)  Valid  headgate  deliveries.  Project 
water  may  be  delivered  to  headgates 
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only  as  provided  in  §  418.1(a).  Water 
delivered  outside  the  entitled  irrigable 
land  and/or  outside  the  court  set  water 
duty  is  difficidt  to  quantify  at  be$t 
because  it  is  not  typically  measured. 
Since  it  is  not  likely  to  be  a  part  of  the 
total  actual  headgate  deliveries,  yet  is  a 
part  of  the  total  deliveries  to  the  Project 
it  will  manifest  itself  directly  as  a  lower 
efficiency.  Thus,  it  will  either  reduce 
the  District's  incentive  credit  or  increase 
the  storage  debit  by  the  amount 
improperly  diverted.  All  other  users 
outside  the  Project  are  thereby  held 
harmless  but  the  District  incurs  the 
consequence.  This  approach  should 
eliminate  any  potential  disputes 
between  the  District  and  the  Bureau 
over  quantifying  the  amount  of  water 
misappropriated. 

fb)  Efficiencies.  The  established  target 
efficiencies  pursuant  to  these  OCJ\P  are 
shown  in  Appendix  A  of  this  part  The 
efficiency  of  the  Project  will  vary  with 
the  amoimt  of  entitlement  water 
actually  delivered  at  the  headgates.     , 
Since  most  of  the  distribution  system 
losses  such  as  evaporation  and  seepage 
do  not  change  significantly  with  the 
amount  of  water  delivered  (i.e.,  these 
losses  are  princi'pally  a  function  of 
water  surface  area  and  the  wetted 
perimeter  of  the  canals),  the  Project 
efficiency  requirement  is  higher  as  the 
percent  of  entitlement  water  actually 
delivered  at  the  headgates  increases. 
The  actual  efficiency  is  calculated  each 
year  after  the  close  of  the  irrigation 
season  based  on  actual  measured 
amounts.  The  application  of  any 
adjustments  to  Lihontan  Reservoir 
storage  or  Truckee  River  diversions 
resulting  firom  the  efficiency  is  always 
prospective. 

(c)  Incentives  for  additional  long  term 
conservation.  As  an  incentive  for  the 
District  to  increase  the  efficiency  of  the 
delivery  system  beyond  the  expected 
efficiency  of  65.7%  (66.9%  with  full 
delivery)  as  shown  in  the  table     • 
Newiamds  Project  Water  Budget, 
Proposed  1995  Example,  the  District 
will  be  allowed  to  store  and  use  the 
Carson  River  portion  of  the  saved  water 
at  their  discretion,  in  accordance  witji 
Nevada  State  Law.  Thus,  if  the  District 
is  able  to  operate  the  Project  in  such  a 
manner  that  the  expected  efficiency  is 
exceeded,  the  District  may  store  in 
Lahontan  Reservoir  two-thirds  (%)  of 
the  additional  water  saved.  (The 
remaining  one-third  ( Va)  of  the  water 
saved  will  remain  in  the  Triickee  River 
or  through  reduced  diversions  to 
Lahontan  Reservoir).  This  water  will  be 
considered  incentive  water  saved  from 
the  Carson  River  and  will  not  be 
coimted  as  storage  in  detomining 
diversions  from  the  Truckee  River  on 


computing  the  target  storage  lev^s  for 
Lahontan  Reservoir  under  these  OCAP. 
For  purposes  of  these  OCAP,  incentive 
water  is  no  longer  considered  Project 
water.  The  District  may  use  the  water 
for  any  purpose  (e.g..\ivetlands,  storage 
for  recreation,  power  generation, 
shortage  reduction)  that  is  consistent 
with  Nevada  State  Law  and  Federal 
Law.  The  water  will  be  managed  under 
the  District's  discretion  and  m^  be  - 
stored  in  Lahontan  Reservoir  until 
needed  subject  to  the  limitations  in 
§  418.9(d). 

(d)  The  amount  of  incentive  water 
stored  in  Lahontan  Reservoir  will  be 
reduced  under  the  following  conditions: 

(1)  There  is  a  deficit  created  and 
remaining  in  Lahontan  Reservoir  from 
operations  penalties  in  a  prior  year; 

(2)  The  District  releases  the  water 
fit>m  the  reservoir  for  its  designated  use; 

(3)  During  a  spiU  of  the  reservoir,  the 
amount  of  incentive  water  shall  be 
reduced  by  the  amount  of  spill;  and 

(4)  At  the  discretion  of  the  District, 
incentive  water  may  be  used  to  offset . 
the  precautionary  drawdown 
adjustment  to  the  Lahontan  storage 
objective. 

(5)  At  the  end  of  each  year,  the 
amount  of  incentive  water  will  be 
reduced  by  the  incremental  amount  of 
evaporation  which  occurs  as  a  result  of 
the  increased  surface  area  of  the 
reservoir  due  to  the  additional  storage. 
The  evaporation  rate  used  will  be  either 
the  net  evaporation  measured  or  the  net 
historical  average  after  precipitation  is 
taken  into  account.  The  method  of 
calculation  will  be  agreed  to  by  the 
District  and  the  Bureau  in  advance  ef 
any  storage  credit. 

(e)  An  example  of  this  concept  is: 

Example:  Incentive  Operation — At  the  end 
of  the  1996  UTigation  season,  the  Bureau  and 
the  District  audit  the  District's  water  records 
for  1996.  The  District's  water  delivery 
records  show  that,l 94,703  acre-feet  of  water 
were  delivered  to  farm  headgates.  On  the 
basis  of  their  irrigated  acreage  that  year 
(59,075)  the  farm  headgate  entidement  would 
have  been  216,337  acre-feet.  On  the  basis  of 
90%  deliveries  for  59.075  acres  (194,203 
divided  by  216.337  =  0.90)  the  established 
Project  efficiency  requirements  was  65.1%. 
On  the  basis  of  the  established  Project 
efficiency  (66.1%),  the  Project  diversion 
required  to  make  the  headgate  deliveries 
would  be  expected  to  be  291,909  acre-feet 
(194,703  divided  by  0.651  =  291,909).  An 
examination  of  Project  records  reveals  that 
the  District  only  diverted  286,328  acre-feet 
which  demonstrated  actual  Project  efBciency 
was  68%  and  exceeded  requirements  of  these 
OCAP.  The  5,581  acre-feet  of  savmgs 
(291,909  -  286,328  =  5,581)  constitutes  the 
savings  achieved  through  efficiency 
improvements  and  the  District  woijld  then  be 
credited  two-thirds  (3,721  acre-feet  =  5,581  x 
%)  of  this  water  (deemed  to  be  Carson  River 


water  savings)  as  incentive  water.  This 
incentive  water  may  be  stored  in  Lahontan 
Reservoir  or  otherwise  used  by  the  District  in 
its  discretion  consistent  with  State  and 
Federal  Law  (e.g.,  power  generation, 
recreation  (toraga>  wildlife,  drought 
projection,  etc.). 

(f)  Disincentives  for  lower  efficiency. 
(1)  If  the  District  failed  to  meet  the 
efficiencies  established  by  these  OCAP.- 
then,  in  effect,  the  District  has  borrowed 
fit)m  a  subsequent  year.  The  amount 
borrowed  will  be  accounted  for  in  the 
form  of  a  deficit  in  Lahcmtan  Reservoir 
storage.  This  deficit  amount  will  be 
added  to  the  actual  Lahontan  Reservoir 
storage  quantity  for  the  purpose  of 
determining  the  Truckee  River 
diversions  to  meet  storage  objectives  as 
well  as  all  other  operating  decisions. 

(2)  The  amount  of  the  deficit  will  be 
cumulative  from  year  to  year  but  will 
not  be  allowed  to  exceed  26,000  acre- 
feet  (the  expected  variance  between  the 
MAD  and  actual  water  use).  This  limit 
is  expected  to  avoid  increasing  the 
severity  of  drought  and  yet  still  allow 
for  variations  in  efficiency  over  time 
due  to  weather  and  other  factors.  This 
approach  should  allow  the  District  to 
plan  its  operation  to  correct  for  any 
deficiencies. 

(3)  The  deficit  can  be  reduced  by 
crediting  incentive  water  earned  by  the 
District  or  reducing  the  percentage  of 
headgate  entitlement  delivered  either 
through  a  natural  drought  or  by  the 
restrict  and  its  w|ter  users 
administratively  limiting  deliveries 
while  maintaining  an  efficiency  greater 
than  or  equal  to  the  target  efficiency. 

(4)  In  the  event  of  a  natural  drought 
if  the  shortage  to  the  headgates  is  equal 
to  or  greater  than  the  deficit  then  the 
deficit  is  reduced  to  zero.  If  the  shortage 
to  headgates  is  less  than  the  deficit  then 
the  deficit  is  reduced  by  an  amoimt  to 
the  headgate  shortage.  Ehiring  a  natural 
drought,  if  the  percentage  of  maxinuim 
headgate  entitlement  delivered  is  75% 
or  more  than  the  District  will  be  subject 
to  the  target  efficiencies  and  resultant 
deficits  or  credits. 

(5)  If  the  District  has  a  deficit  in 
Lahontan  Reservoir  and  earns  incentive 
water,  the  incentive  water  must  be  used 
to  eliminate  the  deficit  before  it  can  be 
used  for  any  other  purpose.  The  deficit 
shall  be  credited  on  a  1  to  1  basis  (i.e., 
actual  efficiency  savings  rather  than  V^ 
Va  for  incentive  water). 

(g)  An  example  of  the  penalty  concept 
is: 

Example:  Penalty — In  1996  the  District 
delivers  90%  of  the  maximum  headgate 
entitlement  or  194,703  acre-feet  216,337  x 
.90)  but  they  actually  divert  308.000  acre- 
feet.  The  efficiency  of  the  Project  is  63.2% 
(194.703  divided  by  308,000).  Since  the 
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established  isfficiency  of  65.1%  would  have 
required  a  diversion  of  only  299,083  acre-feet 
(194,703  divided  by  .651)  the  District  has 
operated  the  system  with  8,917  acre-feet  of 
excess  losses.  Therefore,  8,917  acre-feet  was 
borrowed  and  must  be  added  to  the  actual 
storage  quantities  of  Lahontan  Reservoir  fpr 
calculating  target  levels  and  Truckee  River 
diversions. 

(h)  Maximum  Allowable  Diversion 
(MAD).  (1)  The  MAD  established  in 
these  OCAP  is  based  on  the  premise  that 
the  Project  should  be  operated  to  enstire 
that  it  is  capable  of  delivering  to  the 
headgate  of  each  water  right  holder  the 
full  water  entitlement  for  irrigable 
eligible  acres  and  includes  distribution 
system  losses.  The  MAD  will  be 
established  (and  is  likely  to  vary)  each 
year.  The  aimual  MAD  will  be 


calculated  each  year  based  on  the  actual 
acreage  to  be  irrigated  that  year. 

(2)Historically,  Project  water  users 
have  not  ordered  or  used  their  full 
entitlement.  Actual  deliveries  at  farm 
headgates  have  been  approximately  90 
percent  of  entitlements  and  this  practice 
is  expected  to  continue  but  the 
percentage  is  expected  to  change.  This 
variance  between  headgate  deliveries 
and  headgate  entitlement  will  be 
calculated  annually  under  these  OCAP 
and  is  allowed  to  be  diverted  if  needed 
and  thereby  provides  an  assurance  that 
full  headgate  deliveries  can  be  made. 
The  expected  diversion  and  associated 
efficiency  target  for  the  examples  shown 
in  the  Newlands  Project  Water  Budget 
table  would  be:  285,243  AF  and  65.1% 
in  1996  and  beyond.  These  are  well 


below  the  MAD  limits;  however,  the 
District  may  divert  up  to  the  MAD  if  it 
is  needed  to  meet  vaUd  headgate    ■^ 
entitlements. 

§418.10    Fallon  Paluto-Shoshone  Indian 
Reaervatton. 

Nothing  in  these  OCAP  shall  affect 
the  authority  of  the  Fallon  Paiute- 
Shoshone  Tribes  to  use  water  on  Tribes* 
reservation  which  was  delivered  to  the 
Reservati(Ni  in  accordance  with  these 
OCAP,  nor  shall  these  OCAP  operate  to 
restrict  the  Secretary's  trust 
responsibility  with  respect  to  the  Fallon 
Paiute-Shoshone  Tribes. 

Appendix  A  to  Part  418— Expected 
Froiect  Distribution  System  Efficiency 

BIUJNO  coos  4310-RK-ll 
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FIGURE  1:   EXPECTED  PROJECT  DISTRIBUTION  SYSTEM  EFFICIENCY 


70 


dP 

\^ 

2 

U 

u 

U66 

z 

H 

u 


1    1    1    1    1    i    1    1    1 

• 

1      1     .1      I            1      1   '.  1 

^.w  ' 

. 

..     •■•-"' i 

)• 

••■'■-::  •,-    •  . 

iV.  ■ :  ■  ■ 

-                          1995, 

^^^"^ 

75 


T — I — r 


^^-^^ 

H 

^.-^--''^^ 

- 

U62 

_ 

H 

^ 

^ 

■  . ' 

U 

o" 

- 

u 

- 

h 

- 

U 

- 

u. 

- 

N( 

D.58 

—                       -. 

X 

. 

'  '     _    , 

u 

. 

. 

- 

J9 

56 

1    1    1    1         11 

II              1       1       1       1 

NOTE:   Not  Valid  Below  7! 
Headgate  Deliveries 


J I L 


J__l L 


% 


W        15        90        « 

ACTUAL  PROJECT  HEADGATE  DELIVERIES 
EXPRESSED  AS  A  PERCENT  OF  FULL  ENTITLEMENT 


100 


(FR  Doc.  96-30769  Filed  12-6-96;  8:45  am) 
BlUJNaCOOC  4310-m(-C 


If 


Federal  Register  /  Vol.  61,  No.  237  /.  M6nday,  December  9,  1996  /  Proposed  Rules 


64849 


DEPARTMENT  OF  TRAriSPORTATION      SUPPLCMEMTARY  WFORIIAtlON: 


Bureau  of  Transportatton  Statistics 

49CFRCh.XI 

Negotiatiad  Rulemaldng  Committae  to 
Revise  the  Motor  Carrier  Financial  and 
Operating  Data  Coliection  Program 

agency:  Bureau  of  Transportation 
Statistics  (BTS),  DOT. 

ACnOH:  Proposed  establishment  of 
negotiated  rulemaking  advisory 
committee. 

SUMMARY:  The  Bureau  of  Transp<ntation 
Statistics  (BTS)  proposes  to  establish  a 
negotiated  rulemaking  advisory 
committee  (the  Committee)  under  the 
Federal  Advisory  Committee  Act  and 
the  Negotiated  Rulemaking  Act  to 
consider  the  relevant  issues  and  attempt 
to  reach  a  consensus  in  developing 
regulations  governing  the  collection  of 
financial  and  operating  data  from  motor 
carriers  of  property.  This  effort  also  is  in 
response  to  the  President's  Regulatory 
Reinvention  Initiative,  which 
specifically  directed  agencies  to 
increase  use  of  regulatory  negotiation  in 
rulemaking  proceedings.  The  Committee 
would  be  composed  of  people  who 
represent  the  interests  that  would  he 
substantially  affected  by  the  rule.  BTS 
invites  interested  parties  to  comment  on 
the  proposal  to  establish  the  Committee, 
on  the  proposed  membership  of  the 
Committee,  and  on  the  proposed  issues 
for  consideration  by  the  Committee. 
Persons  are  also  invited  to  submit 
applications  or  nominations  for 
membership  oa  the  Committee. 

DATES:  Interested  parties  may  file 
comments  and  nominations  for 
committee  membership  on  or  before 
January  8, 1997. 

ADDRESSES:  When  sending  comments 
and/or  nominations,  send  the  original 
plus  three  copies.  Mail  to  Docket  Clerk, 
Docket  No.  BTS-96-1979,  Department 
of  Transportation,  400  Seventh  Street, 
SW.,  Room  PL-401  .Washington,  D.C 
20590.  Commenters  desiring 
notification  of  receipt  of  comments  must 
include  a  stamped,  self-addressed 
postcard.  The  Docket  Clerk  will  date 
stamp  the  postcard  and  mail  it  back  to 
the  commenter. 

FOR  FURTHER  MFORMATION  CONTACT: 
David  Mednick,  Bureau  of 
Transportation  Statistics.  K-2.  400 
Seventh  Street.  SW.,  Washington,  D.C. 
20590:  by  phone  at  (202)  36&-8871:by 
e-mail  at  david.mednick@bts.gov;  or  by 
Fax  at  (202)  366-3640. 


Background 

The  Secretary  of  Transportaticm  has 
authority  to  establish  regulations  for  the 
collection  of  certain  data  from  motor 
carriers  of  property  and  others.  Section 
103  of  the  ICC  Termination  Act  of  1995 
(the  Act).  Pub.  L.  104-88. 109  Stat.  803 
(1995)  (to  be  codified  at  49  U.S.C. 
14123).  This  authority  is  delegated  to 
the  Director  of  the  Bureau  of 
Transportation  Statistics. 

For  many  years,  the  Interstate 
'Commerce  Commission  (ICC) 
administered  a  motor  carrier  financial 
data  collection  program.  49  U.S.C. 
11145  (amended  by  the  Act).  Under  this 
statute  and  its  implementing 
regulations,  49  CFR  part  1249.  the  ICC 
collected  data  on  an  annual  and 
quarterly  basis  &t)m  freight  and 
passenger  motor  carriers.  The  program 
collected  data  on  many  aspects  of  the 
motor  carrier  industry  including 
financial,  employee,  and  operating 
statistics. 

Before  1980.  the  ICC  required  detailed 
financial  reports  from  all  classes  of 
motor  carriers  with  annual  revenues 
over  $500,000.  The  reporting 
requirements  reflected  the  ICC's  close 
economic  regulation  of  the  industry.  In 
the  years  following  trucking 
deregulation,  the  ICC  substantially 
reduced  reporting  requirements.  It 
created  classes  of  reporting  carriers 
based  on  revenues,  raised  the  revenue 
levels  for  the  various  carrier  classes,  and 
reduced  the  information  required  for 
each  class. 

The  quality  of  the  data  in  the  latter 
years  of  ICC  administration  declined 
considerably,  due  to  constraints  on  * 
resources  needed  for  support  and, 
enforcement.  Regulatory  use  of  the  data 
by  the  Federal  government  has 
dwindled  and  is  today,  as  far  as  BTS 
knows,  almost  ponexistent.  BTS  is 
uncertain  as  to  the  extent  of  use  for 
statistical  purpKises  or  the  value  of  the 
data  as  collected.  Aggregate  data  have 
been  and  continue  to  be  published. 
Unless  otherwise  pn^bited  by  law, 
individual  carrier  reports  are  made 
available  to  the  public. 

For  motor  carriers  of  property,  the 
current  regulations  create  three  classes 
of  carriers  based  on  revenue.  Class  I 
carriers  are  those  with  annual  operating 
revenues  of  $10  million  or  greater  and  - 
they  file  annual  report  form  Ml  and 
quarterly  report  form  QFR.  Class  n 
carriers  have  annual  operating  revenues 
of  between  $3  and  10  million  and  file 
annual  report  form  M2.  Class  IH  carriers 
have  annual  operating  revenues  of  less 
than  $3  million  and  are  not  required  to 
file  any  financial  reports;.The  term 


"motor  carriers"  used  here  includes 
only  common  and  contract  carriers — 
those  providing  motor  vehicle 
transportation  for  compensation.  Private 
motor  carriers — a  retail  store's  own  fleet, 
for  example — are  excluded  from  the 
program. 

The  ICC  Termination  Act  of  1995, 
which  went  into  effect  January  1, 1996, 
abolished  the  ICC  and  transferred  some 
former  ICC  functions  to  the  Department 
of  Transportation  (DOT).  The  Secretary    . 
of  Transportation  delegated 
responsibility  and  authority  for  the 
motor  carrier  financial  data  reporting 
program  to  DOT's  Bureau  of 
Transportation  Statistics  (BTS).  Since 
Congress  preserved  the  data  collection 
provisions,  albeit  with  some  diRierences, 
the  regulations  remain  in  effect  until  j 

"modified,  terminated,  superseded,  set.  ^ 
aside,  or  revoked"  by  BTS.  That  is,  the 
program  remains  current  and  DOT  will 
continue  collecting  motor  carrier 
financial  data  as  was  done  when  the  IOC 
administered  the  program. 

Meanwhile,  DOT  is  to  redefine  the 
reporting  requirements  within  the 
boimds  of  the  Act.  Revision  is  necessary 
because  the  Act  changed  the  laws 
governing  data  collection  slightly. 
Similar  to  the  old  legislation,  the  Act 
requires  DOT  to  collect  certain  data 
from  motor  carriers  of  property  and 
motor  carriers  of  passengers. 

The  Secretary  shall  require  Class  I  and 
Qass  II  motor  carriers  to  file  with  the 
Secretary  annual  financial  and  safety  reports, 
the  form  and  substance  of  which  shall  be 
prescribed  by  the  Secretary;  except  that,  at  a 
minimum,  such  repmrts  shall  include  balance    i 
sheets  and  income  statements. 

However,  the  earlier  statute  did  not 
explicitly  charge  ICC  to  collect 
information  relevant  to  safety.  The  Act 
also  allows  DOT  to  collect  certain  other 
data  as  needed. 

The  Secretary  may  require  motor  carriers,      ' 
freight  forwarders,  brokers,  lessors,  and 
associations,  or  classes  of  them  as  the 
Secretary  may  prescribe,  to  file  quarterly, 
periodic,  or  special  reports  with  the  SeCTetary 
and  to  respond  to  surveys  concerning  their 
operations. 

In  designing  the  reporting  program, 
DOT  must  consider,  pursuant  to  the  Act: 
(1)  Safety  needs;  (2)  the  need  to  preserve 
confidential  business  information  and 
trade  secrets  and  prevent  competitive 
harm;  (3)  private  sector,  academic,  and 
public  use  of  information  in  the  reports; 
and  (4)  the  pubfic  interest.  Congress  has 
also  explicitly  called  on  DOT  to 
"streamline  and  simplify"  reporting 
requirements  to  the  maximum  extent 
practicable.  BTS  notes  that  the  data 
needs  of  the  public  and  private  sectors 
have  changed,  and  the  technology  to 
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collect,  process,  and  disseminate  data  is 
much  improved.  Further,  as  part  of  the 
Regulatory  Reinvention  Initiative,  the 
Pr^ident  asked  that  agencies  reduce  by 
half  the  frequency  of  reports  that  the 
public  is  required  to  provide. 

Unlike  the  previous  legislation,  the 
Act  authorizes  two  types  of  exemptions 
from  the  reporting  requirements.  Each 
exemption  is  based  on  certain  criteria 
and  is  granted  for  a  three-year  period. 
The  first  is  an  exemption  from  filing 
report  forms.  The  requestor  "must 
demonstrate,  at  a  minimum,  that  an 
exemption  is  required  to  avoid 
competitive  harm  and  preserve 
confidential  business  information  that  is 
not  otherwise  publicly  available."  The 
second  is  an  exemption  from  public 
release  of  data  reported  by  the  carrier. 
Similar  to  the  other  exemption,  the 
requestor  must  demonstrate  that  "the 
exemption  requested  is  necessary  to 
avoid  competitive  harm  and  to  avoid  the 
disclosure  of  information  that  qualifies 
as  a  trade  secret  or  privileged  or 
confidential  information  under  section 
552(b)(4)  of  title  5."  Further,  the 
requestor  must  not  be  a  publicly  held 
corporation  and  must  not  be  subject  to 
financial  reporting  requirements  of  the 
Securities  and  Exchange  Commission. 

As  it  redesigns  the  data  collection 
program  under  the  Act,  BTS  will  seek  to 
determine  the  government  and  private 
needs  for  motor  carrier  financial  and 
operating  data  and  how  to  balance  these 
needs  against  the  burden  on 
respondents.  This  rulemaking  will  form 
the  basis  for  addressing  these  questions, 
as  well  as  others  that  may  be  identified 
as  this  process  continues.  When 
complete,  the  Bureau  hopes  to  resolve: 

(1)  Which  motor  carriers  should  report; 

(2)  what  data  items  should  be  collected: 

(3)  how  often  data  should  be  collected; 
and  (4)  whether  BTS  should  release 
carrier-specific  data  in  addition  to 
aggregate  data  and,  if  so,  what  entities 
should  have  access. 

Pursuant  to  the  Negotiated 
Rulemaking  Act,  5  U.S.C.  561-570,  the 
^ency  is  considering  forming  a 
negotiated  rulemaking  committee.  The 
agency  believes  that  this  approach  is 
most  likely  to  lead  to  a  program  that 
provides  the  government  with  the  data 
it  needs  for  industry  oversight  while 
minimizing  the  impact  on  respondents. 
Unlike  traditional,  informal  notice  and 
comment  rulemaking,  this  process 
would  allow  for  the  open  exchange  of 
ideas  and  information  among  and 
between  parties  with  an  interest  in  the 
outcome  of  this  issue.  The  agency 
believes  that  in  adopting  this  approach, 
the  process  would  lead  to  creative, 
innovative  approaches  to  resolving 
issues  that  might  not  emerge  through 


the  individual  efforts  of  commenters  to* 
a  docket.  The  process  would  still  result 
in  the  promulgation  of  a  notice  of 
proposed  rulemaking.  This  would 
provide  an  opportunity  for  comment  by 
other  interested  parties  and  the  general 
public,  but  the  initial  proposal 
published  for  comment  would  reflect 
the  exchange  of  ideas  and  differing 
proposals  that  occiir  in  negotiations. 
One  result  of  the  negotiations  would  be 
better  informed  providers  and  users  of 
motor  carrier  data  with  a  fuller 
understanding  of  the  costs  and  benefits 
of  the  various  methods  for  collecting 
and  utilizing  motor  carrier  financial  and 
operating  information. 

Negotiated  Rulemaking  Process — 
Conveners 

As  provided  for  in  5  U.S.C.  563(b),  a 
convener  assists  the  agency  in 
identifying  the  persons  or  interests  that 
would  be  significantly  affected  by  the 
proposed  rule.  The  convener  conducts 
discussions  with  representatives  of  such 
interests  to  identify  the  issues  of 
concern  to  them  and  to  ascertain  the 
feasibility  of  establishing  a  negotiated 
rulemaking  committee. 

BTS  retained  the  services  of  an 
attorney  working  for  the  United  States 
Coast  Guard  to  act  as  a  convener  and 
provide  advice  on  the  feasibility  of 
using  a  negotiated  rulemaking  process 
for  this  rule.  The  convener  met  with 
BTS  officials  to  review  background 
information  on  the  issues,  including  the 
history  of  the  program,  potential    -;. 
interested  parties,  and  agency 
objectives. 

The  convener  attempted  to  develop 
the  range  of  interests  that  would  be 
affected  by  the  rule  and  identify 
individuals  who  would  be  able  to 
represent  or  articulate  those  interests. 
The  convener  then  sought  to  interview 
those  individuals  to  determine  their 
views  on  the  issues  involved  and 
whether  they  would  be  interested  in 
participating  in  the  negotiated 
rulemaking.  Each  party  was  also  asked 
if  there  were  other  individuals  or  groups 
which  should  be  contacted  and  these 
additional  p>arties  were  interviewed. 
Based  upon  these  interviews,  the 
convener  submitted  a  convening  report 
in  October  1996  to  BTS  recommending 
that  the  agency  proceed  with  the 
negotiated  rulemaking  process. 

Determination  of  Need  for  a  Negotiated 
Rulemaking  Committee 

The  purpose  of  a  negotiated 
rulemaking  committee  is  to  develop 
consensus  on  a  proposed  rule. 
"Consensus"  means  the  unanimous 
concurrence  among  the  interests 
repnesented  on  the  negotiated         ^    . 


rulemaking  committee  unless  the 
committee  explicitly  adopts  some  other 
definition.  This  requirement  also  means 
that  the  agency  itself  participates  in  the 
negotiations  in  a  maimer  similar  to  that 
of  any  other  party. 

Beiore  estaoUstiing  such  a  negotiated 
rulemaking  committee,  the  Negotiated 
Rulemaking  Act  (5  U.S.C.  563(a))  directs 
the  head  of  an  agency  to  consider 
whether: 

1.  There  is  a  need  for  the  rule; 

2.  There  are  a  limited  number  of 
identifiable  interests  that  will  be  •■ 
significantly  affected  by  the  rule; 

3.  There  is  a  reasonable  likelihood 
that  a  committee  can  be  convened  with 
a  balanced  representation  of  persons 
who  can  adequately  represent  those 
interests  and  are  willing  to  negotiate  in 
good  faith  to  reach  a  consensus  on  a 
proposed  rule; 

4.  There  is  a  reasonable  likelihood 
that  a  committee  will  reach  conserfsus 
on  the  proposed  rule  within  a  fixed 
period  of  time; 

5.  The  negotiated  rulemaking  will  not 
unreasonably  delay  the  issuance  of  the 
notice  of  proposed  rulemaking  and  the 
final  rule; 

6.  The  agency  has  adequate  resources 
and  is  willing  to  commit  such  resources, 
including  technical  assistance,  to  the 
committee;  and 

7.  The  agency,  to  the  maximum  extent 
possible,  consistent  with  its  statutory 
authority  and  legal  obligations,  will  use 
the  consensus  of  the  committee  as  the 
basis  for  the  rule  proposed  by  the 
^ency  for  notice  and  comment. 

BTS  believes  that  all  of  the  requisite 
negotiated  rulemaking  factors  are 
satisfied  with  regard  to  redesigning  the 
motor  carrier  data  collection  program 
and  that  the  negotiating  process  could 
provide  significant  advantages  over 
conventional  informal  rulemaking.  This 
determination  is  based  on  the 
convener's  report.  There  is  broad 
consensus  among  the  parties  contacted 
by  the  convener  that  the  data  collection 
program  in  place  today  does  not  serve 
current  users'  needs,  warranting 
changes  in  the  types  of  data  collected  as 
well  as  the  universe  of  reporting 
carriers.  The  potentially  afliected 
interests  are  limited  in  number;  there 
are  clearly  fewer  than  25  distinct 
interests  that  would  be  affected  by  the 
rule.  A  balanced  committee  repi^senting 
the  various  interests  at  stake  in  this 
matter  can  be  empaneled.  The  parties 
contacted  by  the  convener  have 
expressed  their  interests  in  discussing 
the  issues  and  believe  that  there  is  a 
strong  likelihood  of  reaching  consensus 
on  the  issues  within  a  reasonable  period 
of  time,  BTS  believes  that  these 
negotiations  would  not  delay,  but 
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expedite  the  rulemaking  process  since 
the  negotiations  would  enable  the 
agency  to  benefit  firom  the  coihmittee 
members'  practical,  first-hand  insights 
and  knowledge  into  what  data  are 
needed  for  what  purposes,  and  how 
these  data  can  be  most  efficiently 
obtained.  The  information  BTS  hopes  to 
gain  would  be  valuable  to  rulemaking 
even  if  full  consensus  is  not  reached. 
Further,  BTS  has  a  much  greater  chance 
of  obtaining  this  information  and 
resolving  the  controversies  through 
negotiated  rulemaking  than  through 
informal  notice  and  comment 
rulemaking.  The  agency  is  committed  to 
facilitating  the  negotiated  rulemaking 
process  and  will  devote  the  necessary 
resources,  including  technical 
assistance,  to  the  Committee.  The 
member  or  members  of  the  Committee 
representing  the  agency  shall  i>articipate 
in  the  deliberations  and  activities  of  the 
Committee  with  the  same  rights  and 
responsibilities  as  other  members  of  the 
Committee,  and  shall  be  authorized  to 
fully  represent  the  agency  in 
discussions  and  negotiations  of  the 
Committee.  The  agency,  to  the 
maximum  extent  possible,  consistent 
with  its  statutory  authority  and  legal 
obligations,  will  use  the  consensus  of 
the  Committee  as  the  basis  for  the  rule 
proposed  by  the  agency  for  notice  and 
comment. 

Therefore,  based  on  this  analysis  of 
the  seven  factors  mentioned  above,  the 
agency  has  concluded  that  the  use  of  the 
negotiated  rulemaking  procedure  in  this 
case  is  in  the  public  interest. 

Potential  Topics  for  the  Negotiated 
Rulemaking  Process 

Based  on  the  interviews  conducted 
with  potential  committee  members  and 
the  report  provided  by  the  convener, 
BTS  proposes  consideration  of  the 
following  issues  in  the  negotiated 
rulemaking  process. 

1.  What  financial  and  operating 
information  about  the  motor  carrier 
industry  and  individual  motor  carriers 
is  needed  by  the  Federal  government, 
the  private  sector,  academia,  and  the 
general  public  for  statistical  purposes? 

2.  What  financial  and  operating 
information  about  the  motor  carrier 
industry  and  individual  motor  carriers 
is  needed  by  the  Federal  government  for 
the  purpose  of  promoting  safety? 

3.  What  other  sources  exist  to  provide 
needed  data? 

4.  What  approach  to  data  collection 
provides  the  optimum  balance  between 
minimizing  the  reporting  burden  to 
motor  carriers  on  one  hand  and  meeting 
governmental  and  other  data  needs  on 
the  bther? 


4.  What  approach  to  data  use  provides 
the  optimum  balance  between 
preventing  competitive  harm  and 
preserving  confidential  business 
information  and  trade  secrets  on  one 
hand  and  meeting  governmental  and 
other  data  needs  on  the  other? 

5.  What  categories  of  reporting  and 
non-reporting  motor  carriers  should  be 
created?  Should  all  carriers  writhin  a 
category  report  or  just  a  sample?  What 
data  items  should  each  category  report? 
How  often  should  the  data  items  be 
reported? 

6.  In  addition  to  aggregate  data,  what 
carrier-specific  data  should  be  made 
available?  What  entities,  inside  and 
outside  the  Federal  government,  should 
have  access  to  carrier-specific  data? 

Potential  Participants  Who  Were 
Interviewed  by  the  Convener 

The  following  entities  were  identified 
as  interested  parties  that  should  be 
included  in  the  negotiated  rulemaking 
process  either  directly  as  members  of 
the  Committee  or  as  a  part  of  a  broader 
caucus  of  similar  or  related  interests: 
Government  Agencies 

U.S.  Department  of  Transportation 
Carriers 

American  Trucking  Associations 
Drivers 

International  Brotherhood  of 
Teamsters 
Insurance 

American  Insurance  Association 

Central  Analysis  Bureau,  Inc. 
Industry  Analysts 

Transportation  Technical  Services 

University  of  Michigan  Program  on 
the  Trucking  Service  Industry 

Proposed  Agenda  and  Schedule 

BTS  anticipates  that  the  negotiated 
rulemaking  committee  will  hold  six 
two-day  meetings,  approximately  once  a 
month.  The  first  committee  meeting  will 
focus  on  such  matters  as:  determining  if 
there  are  additional  interests  that  should 
be  represented  on  the  Committee; 
identifying  issues  to  be  considered;  and 
setting  ground  rules,  a  schedule,  and  an 
agenda  for  future  Committee  meetings. 

Administrative  Support' 

BTS  will  select  and  fund  a  facilitator, 
who  is  neutral,  has  the  relevant  skills, 
and  is  acceptable  to  all  participants. 
BTS  will  also  supply  logistical, 
technical,  and  administrative  support  to 
the  Committee.  The  meetings  will  be 
held  in  Washington,  D.C.,  where  a 
majority  of  the  prospective  Committee 
members  are  likely  to  be  located.  In 
general,  Committee  members  will  be 
responsible  for  their  own  expenses,  but 
BTS  will  consider  requests  for 
reimbursement  in  accordance  with  5 
U.S.C  568(c). 


^plications  for  MembersKip  on 
Conunittec 

BTS  is  soliciting  comments  on  this 
proposal  to  establish  a  negotiated 
rulemaking  advisory  committee,  on  the 
proposed  membership  of  the 
Committee,  and  on  the  proposed  issues 
for  consideration  by  the  Committee. 
Persons  may  apply  or  nominate  another 
person  for  membership  on  the 
Committee  in  accordance  with  the 
following  procedures: 

Persons  who  will  be  significantly 
affected  by  the  proposed  rule  and  who 
believe  that  their  interests  will  not  be 
adequately  represented  by  any  person 
on  the  previously  discussed  list  of 
potential  participants  may  apply  for,  or 
nominate  another  person  for, 
membership  on  the  negotiated 
rulemaking  committee.  Each  application 
or  nomination  shall  include: 

1.  the  name  of  the  applicant  or 
nominee  and  a  description  of  the 
interests  such  person  shall  represent; 

2.  evidence  ihai  the  applicant  or 
nominee  is  authorized  to  represent 
parties  related  to  the  interests  the 
person  prop>oses  to  represent; 

3.  a  written  commitment  that  the 
applicant  or  nominee  shall  actively 
participate  in  good  faith  in  the 
development  of  the  rule  under 
consideration;  and 

4.  the  reasons  that  the  persons 
specified  in  this  notice  do  not 
adequately  represent  the  interests  of  the 
person  submitting  the  application  or 
nomination. 

As  a  general  rule,  the  Federal 
Advisory  Committee  Act  provides  that 
no  advisory  committee  may  meet  or  take 
any  action  until  an  approved  charter  has 
been  filed  with  the  appropriate  House 
and  Senate  committees  with  jurisdiction 
over  the  agency  using  the  committee. 
-  Only  upon  the  Secretary  of 
Transportation's  approval  of  the  charter 
and  the  list  of  organizations  or  interests 
to  be  represented  on  the  Committee  and 
the  filing  of  the  charter  will  BTS  form 
the  Committee  and  begin  negotiations. 

After  review  of  the  comments 
received  in  response  to  this  notice,  BTS 
will  issue  a  final  notice  announcing 
formation  of  the  Committee,  its 
members,  the  issues  for  consideration, 
and  the  date  of  the  first  Committee 
meeting. 

Aitfhority:  5  U.S.C.  561-570. 

Issued  in  Washington,  DC,  on  November 
20. 1996. 

Robert  A.  Knisely,  ' 

Deputy  Director,  Bureau  ofTmnsportation 
Statistics. 
(PR  Doc  96-30218  Filed  12-6-96;  8:45  am) 
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Rsheries  of  ttie  Northeastern  United 
States;  Amendment  6  to  the  Fishery 
■Management  Plan  for  the  Atlantic 
Macicerel,  Squid,  and  Butterflsl\, 
Hsheries 

AQENCV:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 

ACTION:  Proposed  rule;  request  for 
comments. 

3UMMARY1  NMFS  issues  this  proposed 
rule  to  implement  measures  contained 
in  Amendment  6  to  the  Fishery 
Management  Plan  for  the  Atlantic 
Mackerel.  Squid,  and  Butterfish 
Fisheries  (FMP).  Amendment  6,  which 
has  been  submitted  by  the  Mid-Atlantic 
Fishery  Management  Council  (Council) 
to  NMFS  for  approval  is  intended  to 
establish  additional  measures  to  prevent 
overfishing  of  the  Atlantic  squids  and 
butterfish,  allow  for  seasonal 
restrictions  in  the  lUex  squid  Bshery  to 
improve  yield  per  recruit,  and  change 
the  closure  trigger  for  all  species  from 
80  percent  to  95  percent  of  the  domestic 
annual  harvest  (DAH).  Also  included  in 
Amendment  6  is  a  revision  of  the  trip 
limits  on  bycatch  of  these  species  when 
a  fishery  is  closed. 

DATES:  Comments  on  the  proposed  rule 
must  be  received  on  or  before  January 
21.  1997. 

ADDRESSES:  Comments  on  the  proposed 
rule  should  be  sent  to:  Dr.  Andrew  A. 
Rosenberg.  Regional  Administrator, 
NMFS.  Northeast  Regional  Office.  One 
Blackburn  Drive.  Gloucester.  MA 
01930-2298.  Mark  the  outside  of  the 
envelope,  "Comments  on  Amendment  6 
Atlantic  Mackerel,  Squid,  and 
Butterfish."  Copies  of  Amendment  6, 
the  environmental  assessment, 
regulatory  impact  review,  and  other 
supporting  documents  are  available 
upon  request  from  David  R.  Keifer, 
Executive  Director,  Mid-Atlantic 
Fishery  Management  Council,  Room 
2115.  Federal  Building.  300  South  New 
Street,  Dover,  DE  19904-6790. 
F0«  FURTHER  INFORMATION  CONTACT: 
Myles  Raizin.  Fishery  Policy  Analyst. 
508-281-9104. 
SUPPLEMENTARY  INFORMATION: 


Background  ';.--. 

In  1994.  NMFS  conducted  a  national 
scientific  review  of  the  overfishing 
definitions  in  use  in  U.S.  fisheries 
management  plans  (NMFS-F/SPO-17). 
The  overfishing  definitions  for  Illex 
squid.  Loligo  squid,  and  butterfish  that 
were  reviewed  define  overfishing  as 
occurring  when  the  3-year  moving 
average  of  pre-recniits  from  the 
Northeast  Fisheries  Science  Center . 
autimin  bottom  trawl  survey  falls  within 
the  lowest  quartile  of  the  time  series 
1968  to  the  present.  The  review  found 
these  definitions  to  be  risky,  given  the 
short  life  span  of  each  of  these  species. 
While  previous  assessments  had 
assiuned  that  both  species  of  squid  had 
a  life  span  of  up  to  3  years,  more  recent 
scientific  information  has  established 
that  both  species  have  only  an  annual 
life  span.  The  life  span  for  butterfish 
may  not  exceed  3  years.  In  response  to 
the  risk  identified  in  the  existing 
definitions,  the  21st  Northeast  Stock 
Assessment  Workshop  (SAW  21) 
derived  new  overfishing  definitions  for 
each  species  of  squid  and  for  butterfish. 
The  Council  has  submitted  Amendment 
6  in  order  to  establish  these  new 
definitions  and  provide  adequate 
protection  from  recruitment  overfishing 
for  each  of  these  species. 

Illex  illecebrosus 

If  Amendment  6  is  approved, 
overfishing  for  Wex  would  be  defined  as 
occurring  when  the  catch  associated 
with  a  threshold  fishing  mortality  rate 
(F)  of  F20  is  exceeded.  F20  is  the  fishing 
mortaUty  rate  that  would  result  in  20 
percent  of  the  maximum  spawning 
potential  (MSP)  of  the  stock.  This  means 
that  20  f)ercent  of  the  maximum 
spawning  biomass  would  remain  in  the 
population  compared  to  an  unfished 
population.  For  Illex,  this  overfishing 
definition  would  equate  to  roughly  to  F 
=  0.28,  or  an  annual  rate  of  removal  of 
about  22  percent  &t)m  the  population 
due  to  fishing. 

Maximum  optimum  yield  (max  OY) 
would  also  be  spedfied  as  the  catch  that 
would  result  from  F^o-  To  ensure  that 
the  overfishing  F  level  is  not  closely 
approached,  the  annual  quota  would  be 
specified  to  correspond  to  a  target 
fishing  mortaUty  rate  of  Fs©.  Fjo  is  the 
fishing  mortality  rate  that  results  in  50 
percent  of  the  MSP  of  the  stock.  This 
means  that  50  percent  of  the  spawning 
biomass  would  remain  in  the 
population  compared  to  an  unfished 
population.  For  Illex,  this  would  equate 
roughly  to  F  =  0.11,  and  to  an  annual 
rate  of  removal  of  about  8  or  9  percent 
bom  the  population  due  to  fishing. 


LoUgopealei 

Overfishing  for  Loligo  would  be 
defined  as  occurring  when  the  catch 
associated  with  a  threshold  fishing 
mortality  rate  of  Fm„  is  exceeded.  Fm». 
is  the  fishing  mortality  rate  that  results 
in  the  maximum  yield  per  recruit.  For 
Loligo,  this  overfishing  threshold  would 
equate  roughly  to  F  =  0.36,  and  to  an 
annual  rate  of  removal  of  about  27 
percent  fit>m  the  population  due  to 
fishing.  Max  OY  would  also  be  specified 
as  the  catch  that  would  result  from 
fishing  at  Fm«».  To  ensure  that  the 
overfishing  threshold  not  closely 
approached,  annual  quota  would  be 
specified  that  correspond  to  a  target 
fishing  mortality  rate  of  Fjo.  For  Loligo. 
this  would  equate  roughly  to  F  =  0.13, 
and  to  an  annual  rate  of  removal  of 
about  11  percent  fi^m  the  population 
due  to  fishing. 

Atlantic  Butterfish 

Because  current  estimates  of  F  are  not 
statistically  reliable,  SAW  21 
recommended  amending  the  existing 
overfishing  definition,  to  take  a  more 
conservative  (lower  risk)  approach.  ■ 
Overfishing  would  be  defined  as 
occurring  when  the  3-year  moving 
average  of  pre-recruits  from  the  NMFS 
Northeast  Fisheries  Science  Center's 
autumn  bottom  trawl  survey  (mid- 
Atlantic  to  Georges  Bank)  falls  within 
the  lowest  quartile  of  the  time  series,  or 
when  landings  exceed  a  level  that 
would  result  from  a  threshold  fishing 
mortality  rate  of  Fmsy.  Max  OY  would 
also  be  specified  as  the  catch  level  that 
would  result  from  fishing  at  Fmsy.  Thus, 
when  an  estimate  of  F  is  available,  it 
would  be  incorporated  as  a  management 
tool.  Fmsy  is  the  fishing  mortality  rate 
that  results  in  the  maximum  sustainable 
yield. 

In  addition  to  defining  overfishing, 
the  current  FMP  specifies  that,  in  order 
to  prevent  the  DAH  from  being 
exceeded,  the  directed  fisheries  for  all 
species  will  be  closed  when  80  p>ercent 
of  the  DAH  is  taken.  The  80-percent 
closure  trigger  was  adopted  when  the 
catch  data  used  to  monitor  the  fisheries 
were  not  available  on  a  timely  basis  and 
coastwide  coverage  of  the  fisheries  was 
generally  poor.  Since  then.  Amendment 
5  to  the  FMp  has  made  logbook  and 
dealer  reporting  mandatory,  so  that  data 
quality  and  timeliness  of  receipt  is 
improved.  The  Council  adopted,  and 
NMFS  seeks  public  comment  on,  the 
proposed  measure  that  would  close  the 
directed  fishery  for  each  species  when 
95  percent  of  DAH  for  that  species  is 
projected  to  be  taken.  During  the 
closure,  any  vessel  of  the  United  States 
could  retain  up  to  2,500  lb  (1.13  mt)  of 
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Loligo  or  butterfish  and  up  to  5,000  lb 
(2.27  mt)  oiUlex.  These  levels  would 
allow  the  fishery  to  be  prosecuted  only 
as  a  bycatch  fishery  after  95  percent  of 
DAH  is  taken  and  would  be  beneficial 
to  the  inshore/small  boat  fishery  since 
the  bycatch  fishery  would  remain  open 
for  the  remainder  of  the  fishing  year. 
These  bycatch  levels  correspond  to  the 
non-moratorium  bycatch  specifications 
in  Amendment  5  to  the  FMP. 

Amendment  6  also  contains  a 
provision  that  would  allow  seasonal 
quotas  to  be  specified  annually  for  Ulex. 
The  FMP  currently  provides  that 
seasonal  quotas  can  be  specified  for 
Loligo,  only.  The  Council  proposes  this 
measure  to  provide  a  mechanism  that 
could  be  used  to  delay  the  opening  of 
the  lUex  season  and  increase  yield,  since 
the  animals  will  be  given  more  time  to 
grow  before  they  are  harvested.  The 
seasonal  closure  would  be  implemented 
on  an  annual  basis  through  the 
Monitoring  Committee  process  specified 
in  the  FMP. 

Qassification 

This  regulatory  action  is  being 
processed  under  the  accelerated  review 
schedule  in  accordance  with  the 
Magnuson-Stevens  Fishery 
Conservation  and  Management  Act  as 
amended  (Magnuson-Stevens  Act).  At 
this  time,  NMFS  has  not  determined 
that  the  amendment  these  rules  would 
implement  is  consistent  with  the 
national  standards,  other  provisions  of 
the  Magnuson-Stevens  Act,  and  other 
applicable  laws.  NMFS.  in  making  that 
determination,  will  take  into  account 
the  data,  views,  and  comments  received 
during  the  comment  period. 

This  proposed  rule  has  been 
determined  to  be  not  significant  for 
purposes  of  E.0. 12866. 

Tne  Assistant  General  Counsel  for 
Legislation  and  Regulation  of  the 
Department  of  Commerce  certified  to 
the  Chief  Counsel  for  Advocacy  of  the 
Small  Business  Administration  that  this 
proposed  rule,  if  adopted,  would  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities  as 
follows: 

The  proposed  rule  would  revise 
overfishing  definitions  for  Loligo  and  lUex 
squid,  and  butterfish,  adjust  the  closure 
trigger  for  these  species  from  80  percent  to 
95  percent  of  domestic  annual  harvest,  revise 
trips  limits  on  bycatch  of  these  species  when 
a  fishery  is  closed,  and  establish  a  framework 
mechanism  for  seasonal  closures  in  the  Ulex 
squid  fishery. 

The  new  overfishing  definition  for  Ulex 
would  not  affect  the  current  fishing  patterns 
in  this  fishery.  During  the  observed  period 
(1989  through  1994).  annual  catch  in  the  Ulex 
fishery  did  not  exceed  19,000  mt,  the  catch 
associated  with  the  target  fishing  mortality 


rate  of  Fjo  under  Amendment  6.  Fso  is  the 
fishing  mortality  rate  that  would  result  in  50 
percent  of  the  of  the  maximum  spawning 
potential  of  the  stock.  Average  catch  during 
this  period  was  14,035  mt.  Based  on  this 
information,  the  new  definition  would  not 
adversely  affect  participants  and  would  not 
have  a  significant  economic  impact  on  a 
substantial  niunber  of  small  entities. 
Landings  data  by  individual  vessels  in  regard 
to  size,  horsepower,  length,  and  other  vessel 
characteristics  have  not  been  recorded  for  the 
Ulex  fishery.  Therefore,  it  is  not  possible  to 
ascertain  the  economic  impact  on  individual 
vessels  or  groups  of  vessels  within  the  fishery 
that  would  result  from  the  implementation  of 
the  target  fishing  mortality  rate  of  Fjo- 

The  new  overfishing  definition  for  Loligo  is 
expected  to  have  some  economic  effect  on 
this  fishery  because  it  is  likely  to  result  in 
annual  quotas  that  reduce  landings  from 
levels  in  recent  years.  The  effects  of  the  target 
fishing  mortality  rate  of  Fjo  on  revenues 
when  comp>ared  to  the  1994  season  would  be 
a  reduction  of  $2,231,455,  that,  if  evenly 
distributed,  would  mean  that  each  vessel 
would  lose  S4,668  (2.46  percent  decrease  in 
total  gross  revenue).  On  the  other  hand,  when 
comp>ared  to  the  average  revenue  from 
landings  for  the  1989-1994  season,  there 
would  be  an  increase  of  $1,171,620  and  each 
business  unit  would  earn  52.451  (1.29 
percent  increase  in  total  gross  revenue).  In 
either  case,  the  impwct  would  not  be  - 
significant.  As  in  the  case  of  Ulex,  landings 
data  by  individual  vessels  in  regard  to  size, 
horsepower,  length,  and  other  vessel 
characteristics  have  not  been  recorded  for  the 
Loligo  fishery.  Therefore,  it  is  not  possible  to 
ascertain  the  economic  impact  on  individual 
vessels  or  groups  of  vessels  within  the  fishery 
that  would  result  from  the  implementation  of 
the  target  fishing  mortality  rate  of  Fjo- 

The  revised  overfishing  definition  for 
butterfish  would  have  no  economic  impact 
oo^e  butterfish  fishery.  The  revision  would 
add  a  threshold  mortality  rate  associated, 
with  Fmsy-  Fmsy  is  the  fishing  mortality  rate 
that  results  in  the  maximum  sustainable 
yield.  However,  the  revision  would  not 
require  any  change  in  the  proposed 
specification  for  domestic  annual  harvest  of 
5,900  mt  for  butterfish  adopted  by.the  Mid- 
Atlantic  Fishery  Management  Council  for 
1997.  This  is  the  same  specification  as  for 
1996.  Meanwhile,  annual  butterfish  landings 
from  1989  to  1994  were  at  historically  low 
levels,  averaging  only  3,084  mt.  These 
landings  ranged  from  2,189  mt  in  1991  to 
4,430  mt  in  1993. 

The  implementation  of  a  closure  trigger  for 
the  directed  fisheries  for  squid  and  butterfish 
of  95  percent  would  not  result  in  a  significant 
economic  impact  on  these  fisheries.  A 
closure  trigger  of  80  percent  had  been 
implemented  in  these  fisheries  for  several 
years  but  had  never  been  utilized.  Increasing 
this  trigger  may  have  some  positive  effects, 
in  that,  more  product  may  be  available  for  the 
directed  fisheiy  markets  as  opposed  to  the 
bycatch  markets.  However,  adequate  price 
data  is  not  available  to  assess  this  effect, 
although  it  is  believed  to  be  minimal. 

The  seasonal  closure  in  the  Ulex  fishery  is 
proposed  as  a  framework  provision.  The 
economic  impacts  on  small  businesses 


resulting  from  a  seasonal  closure  are 
dependent  on  the  timing  and  length  of  the 
closure.  This  action  would  be  expected  to 
provide  additional  management  flexibility  by 
allowing  the  harvest  of  larger  squid,  which, 
in  turn,  can  be  expected  to  provide  positiva 
net  benefits  for  participants  in  the  fishoy.  • 
Analyses  regarding  impacts  on  small 
businesses  resulting  from  a  proposed  closure 
cannot  be  initiated  until  a  specific  proposal 
is  made  regarding  length  and  time  of  the 
closure.  Prior  to  implementation  of  a 
seasonal  closure,  the  effects  on  small 
business  entities  will  be  analyzed. 

If  the  management  measures  contained  in 
Amendment  6  are  implemented  there  would 
be  no  additional  costs  of  compliance,  in 
terms  of  capital  or  variable  costs,  for  affected 
vessels.  No  substantial  changes  in  fishing 
behavior,  e.g.,  areas  closed  to  fishing  that 
may  leave  vessels  further  from  fishing  areat, 
thus,  requiring  additional  fuel  and  food  ooats, 
are  associated  with  these  measures.  In 
addition,  no  physical  changes  to  the  vessel  or 
its  hull,  e.g.,  new  or  additional  nets,  winches, 
leg  irons,  or  chafing  gear,  would  be  required. 

Landings  data  by  individual  vessels  in 
regard  to  size,  horsepower,  length,  and  other 
vessel  characteristics  have  not  been  recorded 
for  these  fisheries.  Therefore,  it  is  not 
possible  to  ascertain  the  economic  impact  on 
individual  vessels  or  groups  of  vessels,  i.e., 
small  or  large,  within  the  fishery  that  would 
result  from  the  implementation  of  these 
management  measures.  Therefore, 
comparison  between  large  and  small  entities 
are  not  possible  at  this  time. 

These  management  measures  would  not  be 
exjjected  to  directly  imp>act  exit  or  entry  of 
vessels  prosecuting  these  fisheries.  Therefore, 
it  is  not  expected  ti^t  as  many  as  2  percent 
of  the  vessels  or  processors  in  these  fisheries 
vrill  be  forced  to  cease  operations  if 
Amendment  6  is  approved  and  implemented. 

As  a  result,  an  initial  regulatory 
flexibility  analysis  was  not  prepared. 

List  of  Subjects  in  50  CFR  Part  648 

Fisheries,  Fishing,  Reporting  and 
recordkeeping  requirements. 

Dated:  December  2, 1996. 
Gary  C  Matlock. 

Acting  Assistant  Administrator  for  Fisheries, 
National  Marine  Fisheries  Service. 

For  the  reasons  set  out  in  the 
preamble,  50  CFR  part  648  is  proposed 
to  be  amended  as  follows: 

PART  648— {AMENDED]    *; 

1.  The  authority  citation  for  part  648 
continues  to  read  as  follows: 

Authority:  16  U.S.C  1801  et  seq. 

2.  In  §  648.20,  paragraphs  (b)  through 
(d)  are  revised  to  read  as  follows: 

{648,20    Maxiinufn  optimum  yMdfOYs). 

•        •        •        •        • 

(b)  Loiigo — the  catch  associated  with 
a  fishing  mortality  rate  of  Fmu- 

(c)  Illex  — the  catch  associated  with  a 
fishing  mortality  rate  of  F2o. 
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(d)  Butterfish — the  catch  associated 
with  a  fishing  mortality  rate  of  Fmsy- 

3.  In  §648.21,  paragraph  (c)(5)  is 
revised  to  read  as  follows: 

f  648.21    PrecedurM  for  deiennining  (nWal 
annual  amounts. 


(€)•••• 

(S)  Commercial  seasonal  quotas/ 
closures  for  Loligp  and  lUex. 

4.  In  §  648.22,  paragraphs  (a)  and  (c) 
are  revised  to  read  as  follows: 

§648.22    Cloaure  of  the  flstiary. 

(a)  Genera].  The  Assistant 
Administrator  shall  close  the  directed 
mackerel  fishery  in  the  EEZ  when  U.S. 
fishermen  have  harvested  80  percent  of 
the  DAH  of  that  fishery  if  such  closure 
is  necessary  to  prevent  the  DAH  from 
being  exceeded.  The  closure  shall 
remain  in  effect  for  the  remainder  of  the 
fishing  year,  with  incidental  catches 
allowed  as  specified  in  paragraph  (c)  of 
this  section,  until  the  entire  DAH  is 
attained.  When  the  Regional  Director 
projects  that  DAH  will  be  attained  for 
mackerel,  the  Assistant  Administrator 
shall  close  the  mackerel  fishery  in  the 
EEZ,  and  the  incidental  catches 
specified  for  mackerel  in  paragraph  (c) 
of  this  section  will  be  prohibited.  The 
Assistant  Administrator  shall  close  the 
directed  fishery  in  the  EEZ  for  Loligo, 
Ulex.  or  butterfish  when  95  percent  of 
DAH  has  been  harvested.  The  closure  of 
the  directed  fishery  shall  be  in  effect  for 
the  remainder  of  the  fishing  year  with 
incidental  catches  allowed  as  specified 
in  paragraph  (c)  of  this  section. 

(c)  Incidental  catches.  During  the 
closure  of  the  directed  fishery  for 
mackerel,  the  trip  limit  for  mackerel  is 
10  percent  by  weight  of  the  total  amount 
of  fish  on  board.  During  a  period  of 
closure  of  the  directed  fishery  for  Loligo, 
Ulex.  or  butterfish,  the  trip  limit  for 
Loligo  and  butterfish  is  2,500  lb  (1.13 
mt)  each,  and  the  trip  limit  for  Ulex  is 
5,000  lb  (2.27  mt). 
(FR  Doc.  96-31158  Filed  12-6-96;  8:45  am] 
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50  CFR  Part  648 

(Docket  No.  961129337-6337-01;  I.D. 
112096A] 

RIN0648-XX75 

Fisheries  of  the  NorthMStam  United 
States;  Summer  Flounder,  Scup  and 
Btacit  Sea  Bass  Fisheries;  1997  Scup 
Specifications 

AOENCY:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 


Atmoepheric  Administration  (NOAA), 

Commerce. 

ACTION:  Proposed  specifications  for  the. 

1997  scup  fishery;  request  for , 

comments. 

SUMMARY:  NMFS  proposes  specifications 
for  the  1997  scup  fishery  that  include 
commercial  catch  quotas  and  other 
restrictions.  The  implementing 
regulations  for  the  fishery  require  NMFS 
to  publish  proposed  specifications  for 
the  upcoming  fishing  year  and  provide 
an  opportunity  for  the  pubhc  to 
comment.  The  intent  of  these  measures 
is  to  prevent  overfishing  of  the  scup 
resource. 

DATES:  Public  comments  must  be 
received  on  or  before  January  6, 1997. 
ADDRESSES:  Copies  of  the  Mid- Atlantic 
Fishery  Management  Council's  analysis 
and  recommendations  axe  available 
fit)m  David  R.  Keifer,  Executive 
Director,  Mid-Atlantic  Fishery 
Management  Council,  Room  2115, 
Federal  Building.  300  South  New  Street, 
Dover.  DE  19904-6790.  Comments  on 
the  proposed  specifications  should  be 
sent  to:  Dr.  Andrew  A.  Rosenberg, 
Regional  Administrator,  Northeast 
Region,  NMFS.  1  Blackburn  Drive,    " 
Gloucester,  MA  01930-2298.  Mark  the 
outside  of  the  envelope,  "Comments — 
1997  Scup  Specifications." 
FOR  FURTHER  INFORMATION  CONTACT: 
Lucille  L.  Helvenston,  Fishery 
Management  Specialist.  508-281-9347. 
SUPPLEMENTARY  INFORMATION: 
Comprehensive  measures  enacted  by 
Amendment  8  to  the  Summer  Flounder 
and  Scup  Fishery  Management  Plan     ' 
(FMP)  were  designed  to  rebuild  the 
severely  depleted  scup  stock. 
Amendment  8  established  a  Monitoring 
Committee  that  meets  annually  to 
review  the  best  available  scientific  data 
and  make  recommendations  regarding 
the  catch  quota' and  other  management 
measures  in  the  FMP.  The  Committee's 
recommendations  are  made  to  achieve 
the  target  exploitation  rates  estabUshed 
in  the  Amendment  to  reduce 
overfishing.  The  Committee  bases-its 
recommendations  on:  (1)  Commercial 
and  recreational  catch  data;  (2)  current 
estimates  of  fishing  mortality;  (3)  stock 
status;  (4)  recent  estimates  of 
recruitment;  (5)  virtual  population 
analysis  (VPA);  (6)  levels  of  regulatory 
noncompliance  by  fishermen  or 
individual  states;  (7)  impact  of  fish  size 
and  net  mesh  regulations:  (8)  impact  of 
gear  other  than  otter  trawls  on  the 
mortality  of  scup;  and  (9)  other  relevant 
information. 

Based  on  the  recommendations  of  the 
Monitoring  Committee,  the  Mid- Atlantic 
Council's  Demersal  Species  Committee 


makes  a  recommendation  to  the 
Council,  which  in  turn  makes  a 
recommendation  to  the  Regional 
Administrator.  The  Council 
recommended  a  commercial  quota, 
recreational  harvest  limit,  and  changes 
in  the  minimum  mesh  regidations  for 
1997. 

The  proposed  action  would  set  the 
coastwide  commercial  quota  at  6.0 
million  lb  (2.7  million  kg),  llie 
recreational  harvest  limit  would  be 
1.947  million  lb  (0.88  million  kg).  These 
values  are  derived  by  the  following 
process:  (1)  The  TAC  (9.11  million  lb) 
(4.1  million  kg)  was  divided  into  two 
allocations  of  78  percent  for  the 
commercial  quota  and  22  percent  for  the 
recreational  harvest  limit,  and  (2) 
discard  estimates  for  each  sector  were 
deducted  from  each  allocation  to 
establish  commercial  quota  and 
recreational  harvest  limits.  The 
commercial  quota  of  6.0  million  lb  (2.7 
million  kg)  is  derived  by  subtracting  an 
estimated  1997  discard  of  1.103  million 
lb  (0.5  million  kg)  from  the  7.103 
million  lb  (3.2  million  kg)  allocated  to 
the  commercial  sector.  'The  recreational 
harvest  limit  of  1.947  million  lb  (0.88 
million  kg)  was  derived  by  subtracting 
the  estimated  1997  discard  of  0.060 
million  lb  (0.03  million  kg)  from  the 
2.007  million  lb  (0.9  million  kg) 
allocated  to  the  recreational  sector. 
Based  on  stochastic  projections,  this 
proposed  catch  level  has  a  50  percent 
probability  of  achieving  the  target 
exploitation  rate  (47  percent)  in  1997. 
Current  exploitation  rates  on  this  stock 
are  approximately  67  percent. 

Amendment  8  contains  provisions 
that  allow  for  annual  changes  in  the 
minimum  fish  size  and  minimum  otter 
trawl  mesh  requirement.  Current 
regulations  require  a  9-inch  (22.9-cm) 
total  length  (TL)  minimum  fish  size  in 
the  commercial  fishery  and  a  4-inch 
(10.2-cm)  minimum  mesh  in  the  codend 
of  the  net  for  vessels  possessing  in 
excess  of  a  4.000-lb  (1,814-kg)  threshold 
level  of  scup.  The  proposed  action  does 
not  change  the  minimum  fish  size,  but 
would  increase  the  minimum  mesh  size 
to  4.5  inches  (11.43  cm).  The  proposed 
action  would  also  implement  seasonal 
minimum  mesh  threshold  levels  of 
4,000  lb  (1,814  kg)  in  the  winter  months 
(November-April)  and  1,000  lb  (453  kg) 
in  the  summer  months  (May-October). 

The^oastwide  quota  would  be 
implemented  January  1, 1997.  However, 
the  Council  has  proposed  a  regulatory 
change  in  a  separate  action  that  would 
divide  the  quota  into  three  seasons  with 
landing  limits:  Winter  1  (January- 
April),  Stunroer  (May-October)  and 
Winter  2  (November-December).  The 
sununer  quota  would  be  allocated  on  a 
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state-by-state  basis.  If  this  proposal  is 
approved,  it  would  be  implemented 
about  mid-1997. 

Classification 

This  action  is  authorized  by  50  CFR 
Part  648,  and  has  been  determined  to  be 
not  significant  for  purposes  of  E.O. 
12866. 

The  Assistant  General  Counsel  for 
Legislation  and  Regulation,  Department 
of  Conmierce,  certified  to  the  Qiief 
Counsel  for  Advocacy  of  the  Small 
Business  Administration  that  this 
proposed  rule  issued  under  the 
authority  of  the  Magnuson-Stevens 
Fishery  Conservation  and  Management 
Act  will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities  as  follows: 

The  proposed  rule  would  implement  an 
allocation  of  6  million  pounds  fbrtheannual 
commercial  quota,  and  1.947  million  pounds 
for  the  recreational  harvest  limit,  increase  the 
minimum  mesh  size  from  4.0  inches  to  4.5 
inches,  and  change  the  catch  threshold  that 
triggers  the  mesh  requirement  to  4,000 
pounds  in  November  through  April,  and 
1,000  pounds  from  May  through  October. 

This  action  includes  a  measure  that  would 
divide  the  1997  Total  Allowable  Catch  (TAG) 
of  9.11  million  pounds  into  allocations  for 
the  commercial  and  the  recreational  sectors 
of  the  fishery.  After  subtracting  an  estimate 
of  discards  for  each  sector  from  the 
respective  allocations,  the  proposed 
commercial  quota  is  6  million  pounds  and 
the  proposed  recreational  harvest  limit  is 
1.947  million  pounds.  The  effect  of  this  quota 
on  participants  is  expected  to  be  minimal,  as 


it  will  not  differ  significantly  from  the 
amount  of  commercial  catch  from  1995.  In 
1995,  the  last  year  for  which  data  are 
available,  commercial  landings  equaled  5.9 
million  pounds,  with  an  ex-vessel  value  of 
$0.85/ pound.  The  1995  catch  levels  represent 
a  decrease  relative  to  landings  in  1994,  but 
an  increase  in  ex-vessel  revenue  (versus 
S0.66/pound  in  1994).  The  Mid-Atlantic 
Fishery  Management  Council  (Council) 
concluded  that,  based  on  historical  data,  ex- 
vessel  revenues  often  increase  when  scup  are 
less  available. 

Other  measures  include  increasing  the 
mesh  size  from  4.0  inches  to  4.5  inches  and 
establishing  a  variable  threshold  catch  level 
that  triggers  the  minimum  mesh  requirement 
(4,000  pounds  from  Novemt)er  through  April 
and  1,000  pwunds  from  May  through 
October).  Comments  received  at  Council 
meetings  indicated  that  4.5-inch  mesh  is 
currenUy  Iwing  used  to  catch  9-inch  fish  by 
many  members  of  the  industry.  Therefore, 
most  industry  members  will  not  be  required 
to  invest  in  additional  gear  if  they  intend  to 
direct  on  the  scup  fishery.  In  addition,  the 
retail  price  for  a  4.5-inch  mesh  codend  is 
estimated  to  account  for  between  0.5  percent 
and  1.69  percent  of  total  estimated  costs  for 
an  otter  trawl  vessel. 

List  of  Subjects  in  50  CFR  Part  648 

Fisheries,  Fishing,  Reporting  and 
recordkeeping  requirements. 

Dated:  November  29, 1996. 
Gary  C  Matlock, 

Acting  Assistant  A  dministrator  for  Fisheries, 
National  Marine  Fisheries  Service. 

For  the  reasons  set  out  in  the 
preamble,  50  CFR  part  648  is  proposed 
to  be  amended  as  follows: 


PART  648— FISHERIES  OF  THE 
NORTHEASTERN  UNITED  STATES 

1.  The  authority  citation  for  part  648 
continues  to  read  as  follows: 

Authority:  16  U.S.C.  1801  et  seq.  ' 

2.  In  §648.123,  paragraph  (a)(1)  is 
revised  to  read  as  follows: 

{648.123    Gear  restrictions. 

(a)  Trawl  vessel  gear  restrictions — (1) 
Minimum  mesh  size.  The  owners  or 
operators  of  otter  trawlers  issued  a  scup 
moratorium  permit,  and  that  possess 
4,000  lb  or  more  (1,814  kg  or  more)  of 
scup  from  November  1  through  April  30 
or  1,000  lb  or  more  (454  kg  or  more)  of 
scup  fix)m  May  1  through  October  31, 
must  fish  with  nets  that  have  a 
minimum  mesh  size  of  4.5  inches  (11.4 
cm)  diamond  mesh,  applied  throughout 
the  codend  for  at  least  75  continuous 
meshes  forward  of  the  terminus  of  the 
net,  or  for  codends  with  less  than  75 
meshes,  the  minimum-mesh-size 
codend  must  be  a  minimum  of  one-third 
of  the  net,  measured  from  the  terminus 
of  the  codend  to  the  head  rope, 
excluding  any  turtle  excluder  device 
extension.  Scup  on  board  these  vessels 
shall  be  stored  separately  and  kept 
readily  available  for  inspection. 

(PR  Doc.  96-31157  Filed  12-&-96:  8:45  am] 
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DEPARTMENT  OF  AGRICULTURE 

Public  Brtofing  on  World  Pood  Summit 

AQBICY:  Foreign  Agricultural  Service. 
ACnON:  Notice  of  meeting. 

SUMMARY:  Notice  is  hereby  given  that  a 
public  briefing  on  the  November  13-17, 
1996  World  Food  Summit  meeting  in 
Rome  will  be  held  December  10, 1996. 
The  purpose  of  the  meeting  is  for 
members  of  the  U.S.  delegation  to  brief 
the  public  on  the  Summit  and  related 
activities  in  Rome  and  to  discuss  issues 
relating  to  Sununit  follow-Up. 

DATES:  The  meeting  will  be  held 
Wednesday,  December  10, 1996  from 
2:00  to  4:00  p.m.  in  room  107-A  in  the 
Jamie  Lee  Whitten  Building  at  the  U.S. 
Dep>artment  of  Agricidture  in 
Washington,  D.C. 

SUPPt-EMENTARY  INFORMATION:  The 
meeting  is  open  to  the  public.  Inquiries 
may  be  directed  to  the  Office  of  the 
National  Secretary,  Foreign  Agricultural 
Service,  Room  3008  South  Building, 
U.S.  Department  of  Agriculture,  14th 
and  Independence  Ave.  SW, 
Washington,  D.C.  20250,  telephone 
(202)  690-0776  or  fax  (202)  720-6103. 
Additional  information  is  available  on 
the  FAS  Homepage  (http:// 

fiias.usda.gov/ffas/food siunmit/ 

summit.html)  or  by  calling  (202)  690- 
0776. 

Signed  in  Washington.  D.C  November  27, 
1996. 

August  Schumacher,  Jr.. 

Administrator.  Foreign  Agricultural  Service. 
(PR  Doc.  96-31152  Filed  12-6-96;  8:45  ami 
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Forest  Service 

Title  to  Forest  Lieu  Selection  Lands 

AGQICY:  Forest  Service,  EDUA. 
ACTION:  Correction  of  legal  descriptions. 


summary:  The  Forest  Service  is 
removing  the  legal  descriptions  of  three 
parcels  from  Table  1,  Nationally 
Significant  Lands  List  (Final 
Identification  of  La^ds  Retained  by  the 
United  States),  and  is  correcting  the 
legal  descriptions  of  two  parcels  in 
Table  2,  Final  List  of  Lands  Quitclaimed 
by  the  United  States,  included  in  the 
notice  conceroing  Title  to  Forest  Lieu 
Selection  Lands  that  was  published  in 
the  Federal  Register  December  26, 1995 
(60  FR  66791).  A  correction  for  another 
legal  description  in  this  notice  was 
published  in  the  Federal  Register  June 
13. 1996  (61  FR  30032). 

EFFECTIVE  DATE:  This  correction  is       ,,  . . 
effective  December  9, 1996. 

FOR  FURTHER  INFORMATION  CONTACT: 
Marsha  Butterfield.  Lands  Staff,  Forest 
Service.  USDA,  Washington.  D.C. 
20090-6090.  (202)  205-1248. 

SUPP1.EMENTARY  INFORMATION:  The 
parcels  being  removed  from  Table  1  are 
listed  as:  On  page  66783,  the  first  line 
under  Fresno  Coimty,  "8,  Collins,  J., 
T.8S.,  R.25E.,  sec.  14,  SENW  NENE.  80"; 
the  third  line  under  Fresno  County.  "12. 
Collins,  J.,  T.8S.,  R.25E..  sec.  15. 
SENWSW  ENENWSE,  15";  and  the 
fourth  line  under  Fresno  County.  "13. 
Collins,  J.,  T.8S..  R.25E..  sec.  15, 
SSSENE.  10."  These  lands  were 
erroneously  listed  as  "in-lieu"  lands. 

The  legal  descriptions  in  Table  2  are 
corrected  as  follows:  On  page  66791,  the 
third  line  under  Los  Angeles  County, 
"64,  Campbell,  John,  T.3N.,  R.8W.,  sec. 
1,  SESW  SWSE.  20"  should  read  "64, 
Campbell,  John,  T.3N.,  R.8W.,  sec.  1, 
FOR.  SESW  &  SWSE,  20";  and  the 
seventh  line  under  Los  Angeles  County, 
"93,  Elliott,  T.,  T.5N.,  T.15W.,  sec.  30, 
Lot  3  SWNW,  80"  should  read  "93, 
Elliott,  T.,  T.5N.,  R.15W.,  sec.  30  Lot  3 
SENW.  80." 

Dated:  November  26, 1996.  ,    •   . 

David  G.  Unger.  i 

Associate  Chief.  '  -'   '      ' 

[FR  Doc.  96-31159  Filed  12-6-96;  8:45  am] 
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Rural  Business-Cooperative  Service 

Notice  of  Request  for  Extension  of  a 
Currently  Approved  Information 
Collection 

AGENCY:  Rural  Business-Cooperative 
Service.  USDA. 


ACTION:  Proposed  collection;  comments 
request. 

SUMMARY:  In  accordance  with  the 
Paperwork  Reduction  Act  of  1995,  this 
notice  announces  the  intention  of  the 
Rural  Btisiness-  Cooperative  Service 
(RES)  to  request  an  extension  of  a 
currently  approved  information 
collection  in  support  of  the  Cooperative 
Development  Division  (CDD), 
Cooperative  Development  Program. 

DATES:  Comments  on  this  notice  must  be 
received  by  February  7, 1997  to  be 
assured  of  ccmsideratjon. 

.FOR  FURTHER  INFORMATION  CONTACT:  John 
Wells,  Director,  CDD,  Riual  Business- 
Cooperative  Service,  USDA,  Cooperative 
Development  Division,  STOP  3254, 
1400  Independence  Avenue  SW, 
Washington,  DC  20250-3254. 
Telephone:  (202)  720-3350. 

8UPPL£MENTARY  INFORMATION: 

Title:  Cooperative  Services 
Questionnaire:  Market  Potential  for  New 
Cooperatives,  Buyer  Survey  for  New 
Cooperative  Activity. 

OMB  Number:  0570-0009. 

Expiration  Date  of  Approval: 
December  31, 1996. 

Type  of  Request:  Extension  of  a 
cturently  approved  information 
collection. 

Abstract:  The  Rural  Business- 
Cooperative  Service  (RBS)  USDA, 
formerly  the  Cooperative  Services 
(ACS),  conducts  feasibility  studies  to 
assist  in  the  development  of  new 
cooperatives.  The  Cooperative 
Development  Division  specializes  in 
technical  assistance  to  agricultural  and 
rural  producer  groups  interested  in 
organizing  a  cooperative,  and  to 
emerging  or  developing  co-ops,  so  they 
can:  (a)  use  sensible  economic 
judgment,  (b)  determine  co-op 
feasibility,  (c)  meet  an  economic  need, 
(d)  successfully  operate  on  soimd 
business  principles  and,  (e)  increase 
member  income.  In  order  to  carry  out 
the  Agency's  mission,  RBS  needs  to 
coUect  information  from  the  cooperative 
community. 

The  authority  to  carry  out  RBS 
mission  is  defined  in  the  Cooperative 
Marineting  Act  of  1926  (44  Stat  802- 
1926),  and  other  regiilations  Usted 
below. 
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Authority  and  Duties  of  Division  (7 
U^C  ft  453) 

(a)  The  divisicm  shall  render  service 
to  associations  of  producers  of 
agricultural  products,  and  federations 
and  subsidiaries  thereof,  engaged  in  the 
cooperative  nuurketing  of  agricultural 
products,  including  processing, 
warehousing,  manufacturing,  storage, 
the  cooperative  purchasing  of  farm 
supplies,  credit,  financing,  insurance, 
and  other  cooperative  activities. 

(b)  The  division  is  authorized: 

(1)  Toacquire,  analyze  and 
disseminate  economic,  statistical,  and 
historical  information  regarding  the 
progress,  organization,  and  business 
methods  of  cooperative  associations  in 
the  United  States  and  foreign  countries. 

(2)  To  conduct  studies  of  the 
economic,  legal,  financial,  social,  and 
other  phases  of  cooperation,  and 
publidi  the  results  thereof  Such  studies 
shall  include  the  analyses  of  the 
organization,  operation,  financial  and 
merchandising  problems  of  cooperative 
associations. 

(3)  To  make  surveys  and  analyses  if 
deemed  advisable  of  the  accounts  and 
business  practices  of  representative 
cooperative  associations  upon  their 
request;  to  report  to  the  association  so 
surveyed  to  results  thereof,  and  with  the 
consent  of  the  association  so  surveyed 
to  publish  summaries  of  the  results  of 
such  surveys,  together  with  similar 
facts,  for  the  guidance  of  cooperative 
associations  and  for  the  purpose  of 
assisting  cooperative  associations  in 
developing  methods  of  business  and 
mari^et  analysis. 

(4)  To-confer  and  advise  with 
committees  or  groups  of  producers,  if 
deemed  advisable,  that  may  be  desirous 
of  forming  a  cooperative  association  and 
to  make  an  economic  survey  and 
analysis  of  the  facts  surrounding  the 
production  and  marketing  of  the 
agricultural  product  or  products  which 
the  association,  if  formed,  would  handle 
or  market. 

(5)  To  acquire  from  all  available 
sources  information  concerning  crop 
prospects,  supply,  demand,  current 
receipts,  expoits,  imports,  and  prices  of 
the  agricultural  products  handled  or 
marketed  by  cooperative  associations, 
and  to  employ  qualified  commodity 
marketing  specialists  to  summarize  and 
analyze  this  information  and 
disseminate  the  same  among 
cooperative  associations,  and  others. 

(6)  To  promote  the  knowledge  of 
cooperative  principles  and  practices  and 
to  cooperate,  in  promoting  such 
knowledge,  with  educational  and 
marketing  agencies,  cooperative 
associations,  and  others. 


(7)  To  make  such  special  studies,  in 
the  United  States  and  foreign  countries, 
and  to  acquire  and  disseminate  such 
information  and  finHing«  as  may  be 
usefiil  in  the  development  and  practice 
of  cooperation. 

Estimate  of  Burden:  Public  repenting 
burden  for  this  collection  of  information 
is  estimated  to  average  .5  hours  per 
response. 

Respondents:  Mainly  buyers  of 
agrioiltural  products  in  domestic 
market  areas  in  which  proposed 
cooperatives  would  be  expected  to 
martlet  their  member's  products. 

Estimated  number  of  Respondents: 
105 

Estimated  number  of  responses  per 
respondent:  1 

Estimated  total  annual  burden  on 
respondent^:  52.5  hours  per  year. 

The  Cooperative  Development 
Division  specializes  in  technical 
assistance  to  agricultural  and  rural 
producer  groups  interested  in 
organizing  a  cooperative,  and  to 
emerging  or  developing  co-ops,  so  they 
can:  (a)  use  sensible  economic 
judgment,  (b)  determine  co-op 
feasibility,  (c)  meet  an  economic  need, 
(d)  successfully  operate  on  sound 
business  principles  and,  (e)  increase 
member  income. 

Copies  of  this  information  collection 
can  be  obtained  from  Sain  Spencer, 
Rural  Business  Team  Information 
Collection  Coordinator,  at  (202)  720- 
9588. 

Comments:  Comments  are  invited  on: 

(a)  whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
Agency,  including  whether  the 
information  will  have  practical  utility; 

(b)  the  accuracy  of  the  agency's  estimate 
of  the  biirden  of  the  proposed  collection 
of  information  including  the  validity  of 
the  methodology  and  assumptions  used; 

(c)  ways  to  enhance  the  quality,  utility, 
and  clarity  of  the  information  to  be 
collecfed;  and  (d)  ways  to  minimize  the 
burden  of  the  collection  techniques  or 
other  forms  of  information  technology. 
Comments  may  be  sent  to  Sam  Spencer, 
Rural  Business  Team  Information 
Collection  Coordinator,  Regulations  and 
Paperwork  Management  Division,  U.S. 
E)epartment  of  Agricultjure,  Rural 
Development,  STOP  0743, 1400 
Independence  Avenue  SW,  Washington, 
DC  20250-0743,  or  may  be  submitted 
via  the  Internet  by  addressing  them  to 
comments  &  rus.usda.gov  and  must 
contain  the  words  Buyer  Survey.  All 
responses  to  this  notice  will  be 
summarized  and  included  in  the  request 
for  0MB  approval.  All  comments  will 
become  a  matter  of  public  record. 


Dated:  November  2, 1996. 

Wilbur  TTPeer, 

Acting  Administrator,  Rural  Business- 
Cooperative  Service. 

[FR  Doc.  96-31233  Piled  12-6-96: 8:45  am] 
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ASSASSINATION  RECORDS  REVIEW 
BOARD 

Sunshine  Act  Meeting 

DATE:  December  16-17, 1996. 
PLACE:  ARRB,  600  E  Street,  NW, 
Washington,  DC. 
STATUS:  Qosed. 

MATTERS  TO  BE  CONSIDERED: 

1.  Review  and  Accept  Minutes  of  Qoted 
Meetings 

2.  Review  of  Assassination  Records 

3.  Otlier  Business 

CONTACT  PERSON  FOR  MORE  MFORMATION: 

Eileen  Sullivan,  Assistant  Press  and 

Public  Affairs  Officer.  600  E  Street,  NW, 

Second  Floor,  Washington,  DC  20530. 

Telephone:  (202)  724-0088;  Fax:  (202) 

724-0457. 

David  G.  Marwell, 

Executive  Director. 

(FR  Doc  96-31387  Filed  12-S-96;  3:38  pml 
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DEPARTMENT  OF  COMMERCE 

J. 

National  Oceanic  and  Atmospheric 
Administration 

p.D.i12S96B] 

Marine  Mammals;  Scientific  Research 
Permit  (P772963) 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 

ACTION:  Receipt  of  appUcation  for 
amendment. 

SUMMARY:  Notice  is  hereby  given  that 
Southwest  Fisheries  Science  Center, 
NMFS,  P.O.  Box  271,  La  Jolla,  CA 
92038-0271,  has  requested  an 
amendment  to  Permit  No.  873. 
DATES:  Written  comments  must  be 
received  on  or  before  January  8, 1997. 
ADDRESSES:  The  amendment  request 
and  related  docimients  are  available  for 
review  upon  written  request  or  by 
appointment  in  the  following  office(s): 

Permits  Division,  Office  of  Protected 
Resources,  NMIJp,  1315  East-West 
Highway,  Ro<Jm  13130,  Silver  Spring. 
MD  20910  (301/713-2289);  and 

Director,  Southwest  Region,  NMFS, 
501  West  Ocean  Bouleva^,  Suite  4200. 
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Long  Beach.  CA  90802-4213  (310/980- 
4001). 

Written  data  or  views,  or  requests  for 
a  public  hearing  on  this  request,  should 
be  submitted  to  the  Director,  Office  of 
Protected  Resources,  NMFS,  1315  East- 
West  Highway,  Room  13130.  Silver 
Spring.  MD  20910.  Those  individuals 
requesting  a  hearing  should  set  forth  the 
specific  reasons  why  a  hearing  on  this 
particular  request  would  be  appropriate. 

Concurrent  with  the  publication  of  ■ 
this  notice  in  the  Federal  Register. 
NMFS  is  forwarding  copies  of  this 
application  to  the  Marine  Mammal 
Commission  and  its  Committee  of 
Scientific  Advisors. 
SUPPI^MENTARY  INFORMATION:  The 
subject  amendment  to  permit  no.  873; 
issued  on  July  28. 1993  (58  FR  34038). 
is  requested  under  the  authority  of  the 
Marine  Manunal  Protection  Act  of  1972, 
as  amended  (16  U.S.C.  1361  et  seq.),  the 
Regulations  Governing  the  Taking  and 
Importing  of  Marine  Mammals  (SO  CFR 
part  216).  the  Endangered  Species  Act  of 
1973,  as  amended  (16  U.S.C.  1531  et 
seq.],  and  the  regulations  governing  the 
taking,  importing,  and  exporting  of 
enda^ered  fish  and  wildlife  (50  CFR 
part  222). 

Permit  no.  873  authorizes  the  p«init 
holder  to  harass  (i.e.,  through  vessel 
approach,  photogrammetry, 
photographic  identification,  and  tissue 
biopsy)  several  marine  mammal  species 
in  the  Pacific,  Southern,  and  Indian 
Oceans,  over  a  5-year  period.  The 
expiration  date  of  the  permit  is 
December  31. 1997.  The  permit  holder 
is  now  requesting  that  Permit  873  be 
amended  to  authorize  the  attachment  of 
radio  tags  to  up  to  20  sperm  whales 
[Physeter  macrocephalus)  per  year  in 
the  eastern  North  Pacific  Ocean. 

Dated:  November  27, 1996. 
Ann  D.  Tobosh, 

Chief.  Pennits  and  Documentation  Division, 
i)fpce  of  Protected  Resources,  National 
Marine  Fisheries  Service. 
[FR  Doc.  96-^1156  Filed  12-06-96;  8:45  am] 
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DEPARTMENT  OF  DEFENSE 

Office  of  ttw  Secretary 

Public  Information  Collection 
Requirement  Submitted  to  the  Office  of 
Management  and  Budget  (0MB)  for 
Review 

action:  Notice. 

The  Department  of  DSfense  has 
submitted  to  OMB  for  clearance,  the 
following  proposal  for  collection  of 
information  under  the  provisions  of  the 


Paperwork  Reduction  Act  (44  U.S.C. 
Chapter-35). 

Title  and  OMB  Control  Number  Joint 
Recruiting  Advertising  Program  (JRAP); 
OMB  QHJtrol  No.  0704-^351. 

Type  of  Request:  Reinstatement.    ' 

Number  of  Respondents:  33.65Q.  -^  - ' . 

Responses  Per  Respondent:  1. 

Annual  Responses:  33,650. 

Averqge  Burden  Per  Response:  1   . 
minute. 

Annual  Burden  Hours:  561  hours. 

Needs  and  Uses 

This  collection  of  information  is    '       ' 
necessary  to  conduct  Congressionally 
directed  recruiting  campaigns  for  the 
Armed  Forces.  The  Joint  Reipruiting 
Advertising  Program  (JRAP)  supports 
Armed  Forces  recruitment  efforts  with 
cost-effective  advertising.  The  JRAP 
ROTC  Scholarship  Folder,  FUTURES 
magazine,  and  FUTURES  magazine  on> 
line,  provide  high  school  students  with 
information  about  opportunities 
available  in  the  Anned  Forces.  Students 
are  provided  with  Business  Reply  Cards 
(BRCs)  that  they  may  voluntarily  fill  out 
to  request  additional  information  about 
the  Armed  Forces.  When  one  branch  of 
the  Armed  Forces  receives  a  BRC.  the 
information  is  promptly  sent  to  the  BRC 
respondent.  The  name  of  the  BRC 
respondent  is  then  added  to  mailing 
lists  used  by  the  Services  for  future 
mailings  of  Service-related  enlistment 
and  scholarship  information  brochures. 

Affected  Public:  Individuals  or      ^ 
households. 

Frequency:  On  occasion. 

Respondent's  Obligation:  Volimtary. 

OMB  Desk  Ofpcer:  Mr.  Edward  C. 
Springer. 

Written  comments  and   ' 
recommendations  on  the  proposed 
information  collection  should  be  sent  to 
Mr.  Springer  at  the  Office  of 
Management  and  Budget,  Desk  Officer 
for  DoD,  Room  10236,  New  Executive 
Office  Building.  Washington.  DC  20503. 

DOD  Qearance  Officer:  Mr.  William 
Pearce. 

Written  requests  for  copies  of  the 
information  collection  proposal  should 
be  sent  to  Mr.  Pearce.  WHS/DIOR.  1215 
Jefferson  Davis  Highway.  Suite  1204, 
Arlington.  VA  22202-4302.  .'       -. 

Patricia  L.  Toppings, 

Alternate  OSD  Federal  Register  Liaison 
Ofpcer,  Department  of  Defense. 
[FR  Doc  96-31236  Filed  12-6-96;  8:45  am] 
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Department  of  the  Army.  Corpe  of 
Engine 


Authorization  Under  the  U^.  Army 
Corps  of  Engineers  Natlonvflde 
General  Permit  Program  of  the  U^ 
Departnent  of  Transportation,  U^ 
Coast  Guard  Categorical  Exduaions 
for  Certain  Activtties  Requiring 
Department  of  the  Army  Authorization 

agency:  Army  Corps  of  Engineers,  DoD. 
action;  Notice. 

summary:  The  purpose  of  this  notice  is 
to  provide  the  U.S.  Army  Corps  of 
Engineers  Regulatory  Guidance  Letter 
(ROD  regarding  the  U.S.  Coast  Guard 
categorical  exclusions  (CEs),  which  have 
been  authorized  under  the  Corps 
nationwide  general  permit  number  23. 
The  U.S.  Coast  Guanl  previously 
developed  its  CEs  pursuant  to  the 
Council  on  Environmental  Quality 
Regulation  for  Implementing  the 
P*rocedural  Provisions  of  the  National 
Environmental  Poficy  Act  (NEPA)  (40 
CFR  part  1500  et  seq.). 
DATES:  Effective  date.  November  5. 
1996. 

FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Victor  Cole,  Regulatory  Branch, 
Office  of  the  Chief  of  Engineers,  at  (202) 
761-0199. 

SUPPLEMENTARY  INFORMATION:  The  U.S. 
Coast  Guard  has  requested  Corps 
authorization,  in  accordance  with  the 
Corps  nationwide  general  permit 
number  23,  of  its  CXs  originally 
published  in  the  Federal  Register  on 
July  29, 1994  (59  FR  38654),  and 
subsequently  modified  on  September  6, 
1995  (60  FR  46327).  Jime  20. 1995  (60 
FR  32197).  and  March  27, 1996.  (61  FR 
13563).  liie  Corps  issued  the 
nationwide  general  permit  to  reduce 
duplicative  Federal  processes  when 
another  Federal  agency  has  determined 
that  certain  activities  are  categorically 
excluded  from  a  detailed  NEPA 
analysis,  and  to  expedite  Department  of 
the  Army  authorization  for  projects 
having  no  more  that  minimal  adverse 
environmental  effects  either 
individually  or  cumulatively. 

In  1983,  tne  Corps  appipved  the 
original  U.S.  Coast  Guard  CEs  (45  FR 
32819)  imder  the  nationwide  permit  and 
has  been  qualifying  U.S.  Coast  Guard  CE 
activities  under  the  nationwide  permit 
since  then.  We  are  publishing  the 
existing  U.S.  Coast  Guard  CEs  in  their 
entirety,  incorporating  the  subsequent 
changes  made  by  th^  U.S.  Coast  Guard 
as  identified  in  the  Federal  Register 
citations  listed  above.  Several  of  the 
categorical  exclusions  do  not  require 
Department  of  the  Army  authorization 
but  are  Usted  to  provide  the  complete 
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listing  and  same  numbering  system  as 
the  U.S.  Coast  Guard  CEs.  Information 
regarding  the  estabUshment  of  the  CEs 
by  the  U.S.  Coast  Guard  can  be  found 
in  the  Federal  Register  citations  above. 

The  Corps  provided  notice  [60  FR 
18573,  April  26,  1996]  and  requested 
comment  on  the  appropriateness  of  the 
CEs  for  nationwide  general  permit 
authorization  in  accordance  with 
Section  404  of  the  Clean  Water  Act  (33 
U.S.C.  1344)  and  Section  10  of  the 
Rivers  and  Harbors  Act  of  1899  (33 
.  U.S.C.  403),  including  any  appropriate 
conditions  or  restrictions  to  such 
authorization.  Only  one  comment  was 
received.  The  U.S.  Department  of  the 
Interior,  National  Parks  Service, 
commented  stating  they  had  no 
comment  on  the  proposal. 

The  Corps  has  reviewed  the  U.S. 
Coast  Guard  CEs  and  concurs  with  their 
determinations  euid  we  are  hereby 
authorizing  these  activities  in 
accordance  with  nationwide  permit 
niunber  23,  with  appropriate 
nationwide  permit  general  conditions 
and,  including  the  requirement  to  notify 
the  appropriate  Corps  office  prior  to 
initiation  of  work  under  CE  numbers  (6) 
and  (8).  A  notification  is  necessary  to 
address  potential  impacts  to  wetlands 
under  CE  number  (6)  and  impacts/ 
encroachment  on  Federal  navigation 
projects  for  activities  under  CE  number 
(8). 

Dated:  November  5, 1996.  '" 

Daniel  R.  Bums, 

Chief,  Operations,  Construction,  and 
Readiness  Division,  Directorate  of  Civil 
Works. 

RCL  96-1.  Date:  5  Nov  1996;  Expires:  31 

December  2001 
Sub|6ct:  Use  of  Nationwide  Permit  Number 

23  for  U.S.  Coast  Guard  Categorical 

Exclusions 

1.  We  have  concurred  with  the  categorical 
exclusions  (CE)  (enclosure)  submitted  by  the 
U.S.  Coast  Guard  pursuant  to  the  subject 
nationwide  pennit  number  23  at  33  CFR  Part 
330,  including  a  notification  requirement  for 
CE  numbers  (6)  and  (8).  The  U.S.  Army  Corps 
of  Engineers  published  the  Coast  Guard  CEs 
in  61  FR  18573,  April  26, 1996,  for  comment 
regarding  the  applicability  of  nationwide 
permit  number  23  for  those  activities 
requiring  Department  of  the  Army 
authorization.  This  Regulatory  Guidance 
Letter  supersedes  the  U.S.  Coast  Guard  CEs 
previously  approved  under  nationwide 
permit  number  23  in  accordance  with 
Regulatory  Guidance  Letter  83-5,  dated  April 
18. 1983. 

2.  The  Corps  kas  conditioned  the 
nationwide  pennit  to  require  notification  to 
the  appropriate  Corps  office  prior  to 
beginning  work  under  U.S.  Coast  Guard  CE 
number  (6)  to  address  potential  impacts  to 
wetiands  (notification  is  only  required  to  the 
Corps  for  projects  where  wetlands  impacts 


are  proposed)  and  number  (8)  to  address 
potential  impacts/encroachment  on  Federal 
navigation  projects.  The  District  Engineer 
will  review  the  notification  and  will  either 
verify  whether  the  activity  meets  the  terms 
and  conditions  of  nationwide  pennit  23,  will 
require  evaluation  under  standard  pennit 
procedures,  or  that  additional  conditioning  of 
the  activity  is  necessary  to  ensure  that  no 
unacceptable  adverse  effects  will  result  to 
wetlands  for  projects  under  CE  nunAer  (6)  or 
to  a  Federal  navigation  project  under  CE 
number  (8).  Authorization  of  the  U.S.  Coast 
Guard  CEs  does  not  restrict  the  Division  or 
District  Engineers'  authorities  to  exercise 
discretionary  authority,  or  the  Corps 
modification,  susp>ension  or  revocation 
procedures.  Development  of  local  procedures 
to  streamline  coordination  is  encouraged 
where  a  Corps  division  or  district  further 
conditions  the  nationvride  {lermit  to  require 
a  notification  for  additional  activities. 

3.  It  should  be  noted  that  the  U.S.  Coast 
Guard  provided  a  complete  listing  of  CEs, 
including  many  that  do  not  require 
Department  of  the  Army  authorization. 
However,  to  reduce  confusion  when 
referencing  the  CE  number,  we  have  included 
all  U.S.  Coast  Guard  CEs  in  the  enclosure. 

4.  This  guidance  expires  December  31, 
2001,  unless  sooner  revised  or  rescinded. 

For  the  Director  of  Qvil  Works. 

* 

Daniel  R.  Bums. 

Chief,  Operations,  Constniction,  and 

Readiness  Division.  Directorate  of  Civil 

Works. 

Enclosure  RGL  96-1 

U.S.  Coast  Guard  Categorical  Exclusion  List 

The  following  is  a  consolidated  list 
prepared  from  the  U.S.  Coast  Guard  Federal 
Register  notices  (59  FR  38654,  )uly  29, 1994, 
60  FR  46327,  September  6,  1995,  60  FR 
32197,  June  20, 1995,  and  61  FR  12563, 
March  27, 1996).  The  list  does  not  include 
the  procedures  the  U^.  Coast  Guard  must 
follow  to  determine  whether  certain  activities 
qualify  for  a  categorical  exclusion.  Activities 
conducted  under  number  (8)  require 
notification  to  the  U.S.  Army  Corps  of 
Engineers-prior  to  initiation  of  work. 

(1)  Routine  personnel,  fiscal,  and 
administrative  activities,  actions,  procedures, 
and  policies  which  clearly  do  not  have  any 
environmental  impacts,  such  as  military  and 
civilian  personnel  recruiting,  processing, 
paying,  and  recordkeeping. 

(2)  Routine  procurement  activities  and 
actions  for  goods  and  services,  including 
office  supplies,  equipment,  mobile  assets, 
and  utility  services  for  routine 
administration,  operation,  and  maintenance. 

(3)  Maintenance  dredging  and  debris 
disp>osal  where  no  new  depths  are  required, 
applicable  permits  as  secured,  and  disfxtsal 
will  be  at  an  existing  approved  disposal  site. 

(4)  Routine  rei>air,  renovation,  and 
maintenance  actions  on  aircraft  and  vessels. 

(5)  Routine  repair  and  naaintenance  of 
buildings,  roads,  airfields,  grounds, 
equipment,  and  other  facilities  which  do  not 
result  in  a  change  in  functional  use,  or  an 
impact  on  a  historically  significant  element 
or  settings. 

(6)  Minor  renovations  and  additions  to 
buildings,  roads,  airfields,  equipment,  and 


other  facilities  which  do  not  result  in  a 
change  in  functional  use,  a  historically 
significant  element,  or  historically  significant 
setting.  (When  wetland  impacts  are 
proposed,  notification  is  required  to  the 
appropriate  office  of  U.S.  Army  Corps  of 
Engmeers  prior  to  initiation  of  work) 

(7)  Routine  repair  and  maintenance  to 
waterfront  facilities,  including  mooring  piles, 
fixed  floating  piers,  existing  piers,  and 
unburied  power  cables. 

(8)  Minor  renovations  and  additions  to 
waterfitjnt  facilities,  including  mooring  piles, 
fixed  floating  piers,  existing  piers,  and 
unburiedjxjwer  cables,  which  do  not  require 
special,  site-specific  regulatory  permits. 
(Notification  is  required  to  the  appropriate 
office  of  U.S.  Army  Corps  of  Engineers  prior 
to  initiation  of  work) 

(9)  Routine  grounds  maintenance  and 
activities  at  units  and  facilities.  Examples 
include  localized  f)est  management  actions 
and  actions  to  maintain  improved  grounds 
(such  as  landscaping,  lawn  care  and  minor 
erosion  control  measures]  that  are  conducted 
in  accordance  with  applicable  Federal,  State, 
and  local  directives. 

(10)  Installation  of  devices  to  protect 
human  or  animal  life,  such  as  raptor  ' 
electrocution  prevention  devices,  fencing  to 
restrict  wildlife  movement  on  to  airfields, 
and  fencing  and  gracing  to  prevent  accidental 
entry  to  hazardous  areas. 

(11)  New  construction  on  heavily 
developed  portions  of  Coast  Guard  property, 
when  construction,  use,  and  operation  will 
comply  with  regulatory  requirements  and 
constraints. 

(12)  Decisions  to  decommission  equipment 
or  temporarily  discontinue  use  of  facilities  or 
equipment.  This  does  not  preclude  the  need 
to  review  decommissioning  under  section 
106  of  the  National  Historic  Preservation  Act 

(13)  Demolition  or  disposal  actions  that 
involve  buildings  or  structiu«s  when 
conducted  in  accordance  with  regulations 
applying  to  removal  of  asbestos,  PCB's,  and 
other  hazardous  materials,  or  disposal 
actions  mandated  by  Congress.  In  addition,  if 
the  building  or  structure  is  listed,  or  eligible 
for  listing,  in  the  National  Register  of  Historic 
Places,  then  compliance  with  section  106  of 
the  National  Historic  Preservation  Act  is 
required. 

(14)  Outleasing  of  historic  lighthouse 
properties  as  outlined  in  the  Programmatic 
Memorandum  of  Agreement  between  the  U.S. 
Coast  Guard,  Advisory  Council  on  Historic 
Preservation,  and  the  National  Conference  of 
State  Historic  Preservation  Officers. 

(15)  Transfer  of  real  property  from  the  U.S. 
Coast  Guard  to  the  General  Services 
Administration,  Department  of  the  Interior, 
and  other  Federal  departments  and  agencies, 
or  as  mandated  by  Congress:  and  the  granting 
of  leases,  permits,  and  easements  where  there 
is  no  substantial  change  in  use  of  the 
property. 

(16)  Renewals  and  minor  amendments  of 
existing  real  estate  licenses  or  grants  for  use 
of  govertunent-owned  real  profjerty  where 
prior  environmental  review  has  determined 
that  no  significant  environmental  effects 
would  occur. 

(17)  New  grants  or  renewal  of  existing 
grants  of  Ucanse,  easements,  or  similar 
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snangements  for  the  use  of  exuting  rights-of- 
way  or  incidental  easements  complementing 
the  use  of  existing  rights-of-way  for  use  by 
vehicles;  for  such  existing  rights-of-way  as 
electrical,  telephone,  and  other  transmission 
and  communication  lines:  water,  wastewater, 
stormwater,  and  irrigation  pipelines, 
pumping  stations,  and  irrigation  facilities; 
and  for  similar  utility  and  transportation 
uses. 

(18)  Defeiise  preparedness  training  and 
exercises  conducted  on  other  than  U.S.  Coast 
Guard  property,  where  the  lead  agency  or 
department  is  not  U.S.  Coast  Guard  or 
Department  of  Transportation  and  the  lead 
agency  or  department  has  completed  its 
NEPA  analysis  and  documentation 
iequir«ments. 

(19)  Defense  preparedness  training  and 
exercise  conducted  on  U.S.  Coast  Guard 
property  that  do  not  involve  undeveloped 
property  or  increase  noise  levels  over 
ad)acent  property  and  that  involve  a  limited 
number  of  [>ersonDel,  such  as  exercises 
involving  primarily  electric  simulation  or 
command  post  personnel. 

(20)  Simulated  exercises,  including  tactical 
and  logistical  exercises  that  involve  small 
numb^  of  personnel. 

(21)  Training  of  an  administrative  or 
classroom  nature. 

(22)  Operations  to  carry  out  maritime 
safety,  maritime  law  enforcement,  search  and 
rescue,  domestic  ice  breaking,  and  oil  or 
hazardous  substance  removal  programs. 

(23)  Actions  performed  as  a  part  of  U.S. 
Coast  Guard  operations  and  the  Aids  to 
Navigation  Program  to  carry  out  statutory 
authority  in  the  area  of  est^lishment  of 
floating  and  minor  fixed  aids  to  navigation, 
except  electronic  sound  signals. 

(24)  Routine  movement  of  personnel  and 
equipment,  and  the  routine  movement, 
handling,  and  distribution  of  nonhazardous 
materials  and  wastes  in  accordance  with 
applicable  regulations. 

(25)  U.S.  Coast  Guard  participation  in 
disaster  relief  efforts  under  the  guidance  or 
leadership  of  another  Federal  agency  that  has 
taken  responsibility  for  NEPA  compliance. 

(26)  Data  gathering,  information  gathering, 
and  studies  that  involve  no  physical  change 
to  the  environment  Examples  include 
topographic  surveys,  bird  counts,  wetland 
mapping,  and  other  inventories. 

(27)  Natural  and  cultural  resource 
management  and  research  activities  that  are 

■  in  accordance  with  interagency  agreements 
and  which  are  designed  to  improve  or 
upgrade  the  U.S.  Coast  Guard's  ability  to 
manage  those  resources. 

(28)  Contracts  for  activities  conducted  at 
established  laboratories  and  fecilities,  to 
include  contractor-operated  laboratories  and 
focilities,  on  U.S.  Coast  Guard-owned 
profwrty  where  all  airborne  emissions, 
waterbome  effluents,  external  radiation 
levels,  outdoor  noise,  and  solid  and  bulk 
waste  disposal  practices  are  in  compliance 
writh  existing  applicable  Federal,  State,  and 
local  laws  and  regulations. 

(29)  Approval  of  recreational  activities 
(such  as  a  U.S.  Coast  Guard  unit  picnic) 
which  do  not  involve  significant  physical 
alteration  of  the  enviromnent,  increase 
distuifoanca  by  humans  of  sensitive  natural 


habitats,  or  disturbance  of  historic  properties, 
and  which  do  not  occur  in,  or  adjacent  to, 
areas  inhabited  by  threatened  or  endangered 
species. 

(30)  Review  of  documents,  such  as  studies, 
reports,  and  analyses,  prepared  for  legislative 
proposals  that  did  not  originate  in  DOT  and 
that  relate  to  matters  that  are  not  the  primary 
responsibility  of  the  U.S.  Coast  Guard. 

(31)  Planning  and  technical  studies  which 
do  not  contain  recommendations  for 
authorization  or  funding  for  futiira 
construction,  but  may  recommend  further 
study.  This  includes  engineering  efforts  or  * 
environmental  studies  undertaken  to  define 
the  elements  of  a  proposal  or  alternatives 
sufficiently  so  that  the  environmental  effocts 
may  be  assessed  and  does  not  exclude 
consideration  of  environmental  matters  in 
the  studies. 

(32)  Bridge  Administration  Program 
actions  which  can  be  described  as  one  of  the 
following: 

(a)  Modification  or  replacement  of  an 
existing  bridge  on  essentially  the  same 
alignment  or  location.  Excluded  are  bridges 
with  historic  significance  or  bridges 
providing  access  to  undeveloped  barrier 
islands  and  beaches.  (Approach  fills 
regulated  by  the  U.S.  Army  Corps  of 
Engineen  under  Section  404  of  the  Clean 
Water  Act  will  require  a  separate  individual 
or  general  permit.) 

(b)  Construction  of  pifwline  bridges  for 
transporting  potable  water. 

(c)  Construction  of  pedestrian,  bicycle,  or 
equestrian  bridges  and  stream  gauging 
cableways  used  to  transport  people. 

(d)  Temporary  replacement  of  a  bridge 
immediately  after  a  natural  disaster  or  a 
catastrophic  failure  for  reasons  of  public 
safety,  health,  or  welfare. 

(e)  Promulgation  of  operating  regulations 
or  procedures  for  drawbridges. 

(f)  Identification  of  advance  approval 
waterways  under  33  CFR  115.70. 

(g)  Any  Bridge  Program  action  which  is 
classified  as  a  CE  by  another  Dep>artment  of 
Transportation  agmcy  acting  as  lead  agency 
for  such  action. 

(33)  Preparation  of  guidance  documents 
that  implement,  without  substantive  change, 
the  applicable  Commandant  Instruction  or 
other  Federal  agency  regulations,  procedures, 
manuals,  and  other  guidance  documents. 

(34)  Promulgation  of  the  following        ^ 
regulations: 

(a)  Regulations  which  are  editorial  or 
procedural,  such  as  those  updating  addresses 
or  establishing  application  procedures. 

(b)  Regulations  concerning  internal  agency 
functions  or  organization  or  personnel 
administration,  such  as  funding,  establishing 
Captain  of  the  Port  boundaries,  or  delegating 
authority. 

(c)  Regulations  concerning  the  training, 
qualifying,  licensing,  and  disciplining  of 
maritime  personnel. 

(d)  Regulations  concerning  manning, 
documentation,  admeasurement,  inspection, 
and  equipping  of  vessels. 

(e)  Regulations  concerning  equipment 
approval  and  carriage  requirements. 

(f)  Regulations  establishing, 
disestablishing,  or  changing  the  size  of 
Special  Anchorage  Areas  or  anchorage 
grounds. 


(g)  Regulationa  establishing, 
disestablishing,  or  changing  Regulated 
Navigation  Areas  and  security  or  safety 
zones. 

(h)  Special  local  regulations  issued  in 
conlrmction  with  a  regatta  or  marine  parade; 
provided  that,  if  a  permit  is  required,  the 
environmental  analysis  conducted  for  the 
permit  included  an  analysis  of  the  in^MCt.of 
the  regulations. 

(i)  Regulations  in  aid  of  navigation,  such  as 
those  concerning  rules  of  the  road. 
International  Regulations  tor  the  Prevention 
of  Collisions  at  Sea  (OOLRBGS),  bridge-to- 
bridge  communication,  vessel  traffic  services, 
and  mnrlcing  of  navigation  systems. 

(35)  Approvals  of  regatta  and  marine 
parade  event  permits  for  the  following 
events: 

(a)  Events  that  are  not  located  in, 
proximate  to,  or  above  an  area  designated  as 
environmentally  sensitive  by  an 
environmental  agency  of  the  Federal.  State, 
or  local  govenunent.  For  example, 
environmentally  sensitive  areas  may  include 
such  areas  as  critical  habitats  or  migration 
routes  for  endangered  or  threatened  species 
or  important  fish  or  shellfish  nursery  areas. 

(b)  Events  that  are  located  in,  proximate  to, 
or  above  an  area  designated  as 
environmentally  sensitive  by  an 
environmental  agency  of  the  Federal,  State, 
or  local  government  and  for  which  the  U.S. 
Coast  Guard  determines,  based  on 
consultation  with  the  Government  agency, 
that  the  event  will  not  significantly  affect  the 
environmentally  sensitive  area,  v^ 

[FR  Doc.  96-31143  Filed  12-6-96^a:45  am] 
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DEPARTMENT  OF  ENERGY 

Final  Public  Meeting  on  Electricity 
Restnicturing 

agency:  Office  of  Policy,  U.S. 

Department  of  Energy. 

ACTION:  Notice  of  public  meetings. 

SUMMARY:  On  November  8, 1996;  the 
U.S.  Department  of  Energy  annoimced 
two  additional  public  meetings  to  solicit 
input  from  affected  constituencies 
before  formulating  the  Department's 
recommendation  respecting  electric 
industry  restructuring  (61  FR  57858). 
This  annoimcement  details  the  location 
of  the  southeast  regional  public  meeting 
in  Atlanta,  GA.  The  last  of  four  public 
meetings,  the  Atlanta  meeting  will 
provide  an  opportunity  to  revisit  issues 
already  covered  as  well  as  new  ones 
such  as  research  and  development,  the 
federal  role  in  power  marketing,  and  tax 
issues.  Participants  will  be  allowed  to 
address  other  topics  pertaining  to 
electric  industry  restructuring. 
DATE:  December  12, 1996. 
ADDRESS:  Atlanta  Hilton  and  Towers, 
255  Courtland  Street,  NE,  Atlanta, 
Georgia,  404.659.2000. 
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INFORMATKM  HOTLINE:  (423)  576-3610. 

Issued  in  Washington,  D.C,  December  3, 
1996. 

Marc  □iiqtka. 

Acting  Assistant  Secretary  for  Paiicy  and 

Internationa]  Affairs. 

[FR  Doc  96-31213  Filed  12-6-96;  8:45  am] 
MLUNQ  coot  MaO-«1-P 


Bonneville  Power  Administration 

Delivery  of  the  Canadian  Entitlement 

AGENCY:  Bonneville  Power 
Administration  (BPA),  Department  of 
Energy  (DOE). 

ACTION:  Notice  of  Availability  of  Record 
of  Decision  (ROD). 

SUMMARY:  The  United  States  Entity  (the 
Administrator  of  the  Bonneville  Power 
Administration  (BPAl  and  the  Division 
Engineer.  North  Pacific  Division  of  the 
US  Army  Corps  of  Engineers  [Corps]) 
has  decided  to  fulfiU  its  obligation 
under  the  Cohmibia  River  Treaty 
(Treaty)  between  the  United  States  of 
America  (United  States)  and  Canada  by 
delivering  Canada's  Entitlement  under 
the  Treaty  to  points  on  the  border 
between  Canada  and  the  United  States 
near  Blaine,  Washington  and  Nelway, 
British  Coliunbia  (BC).  DeUvering  the 
full  Entitlement  at  existing 
interconnections  at  those  locations  will 
require  no  new  transmission  facilities  in 
the  United  States  or  in  Canada. 
However,  construction  of  cross- 
Cascades  transmission  in  the  United 
States  would  be  accelerated,  to  as  early 
as  2005.  Delivery  of  the  Canadian 
Entitlement  will  begin  April  1, 1998. 

The  Treaty,  signed  in  1961,  led  to  the 
construction  of  thr^  storage  dams  on 
the  Columbia  River  system  in  Canada 
and  one  in  the  United  States.  Under  the 
Treaty,  Canada  and  the  United  States 
equally  share  the  benefits  of  the 
additional  power  that  can  be  generated'' 
at  dams  downstream  in  the  United 
States  because  of  the  storage  at  the 
upstream  Treaty  reservoirs.  Canada's 
half  of  the  downstream  power  benefits, 
the  Canadian  Entitlement  (Entitlement), 
is  calculated  to  be  approximately  1,200 
to  1,500  megawatts  (MW)  of  capacity 
and  550  to  600  average  megawatts 
(aMW)  of  energy.  Canada  sold  its  share  * 
of  the  power  benefits  for  30-year  periods 
to  a  consortium  of  United  States 
utilities.  The  30-year  sale  will  begin  to 
expire  in  1998,  when  the  first 
installment  of  the  Entitlement  must  be 
delivered  to  Canada.  The  Treaty 
specifies  that  the  EntiUement  must  be 
delivered  to  Canada  at  a  point  on  the 
border  near  Oliver,  BC,  unless  the 
parties  agree  to  other  arrangements.  An 


interim  agreement,  signed  in  1992, 
allowed  the  Entitlement  to  be  delivered 
over  existing  facilities  between  1998 
and  2003. 

In  the  Delivery  of  the  Canadian' 
Entitlement  Final  Environmental  Impact 
Statement  (DOE/EIS-0197,  issued  in 
January  1996),  the  United  States  Entity 
evaluated  the  potential  environmental 
impacts  of  a  range  of  alternatives  for 
dehvering  the  Entitlement  to  Canada, 
including  various  combinations  of 
delivery  points,  power  purchases,  and 
resource  development.  Over  a  period  of 
several  years,  the  United  States  and 
Canadian  Entities  made  a  concerted 
effort  to  find  a  mutually  agreeable 
alternative  to  delivery  at  Oliver  on 
commercially  reasonable  terms.  To 
comply  with  the  Treaty,  the  United 
States  Entity  needed  to  be  able  to 
deliver  the  full  Entitlement  to  Canada 
by  March  31,  2003.  when  the  interim 
agreement  expired.  In  a  Record  of 
Decision  (ROD)  issued  March  12, 1996, 
the  United  States  Entity  dociimented  its 
decision  to  deliver  the  full  EntiUement 
to  Oliver.  That  decision  reflected  the 
inability  of  the  United  States  and 
Canadian  Entities  to  agree  to  an 
alternative  arrangement  to  the  Treaty- 
specified  delivery  point. 

Delivery  at  Oliver  would  have 
required  the  construction  and  operation 
of  a  new  single  circuit,  500-kilovolt  line 
from  Grand  Coulee  or  Chief  Joseph 
Substation  to  the  border.  The  United 
States  Entity  issued  a  Notice  of  Intent 
(NOI)  to  prepare  the  Oliver  Delivery 
Project  EIS  on  March  25, 1996,  and 
began  scoping  activities  to  support  that 
EIS. 

Subseqxient  discussions  have  led  to  a 
mutually  agreed  upon  alternative  for 
Entitlement  dehvery.  The  United  States 
and  Canadian  Entities  are  prepared  to 
execute  an  Entity  Agreement  that  would 
replace  delivery  of  the  EntiUement  to 
Oliver  with  delivery  of  the  EntiUement 
at  existing  transmission 
interconnections  between  the  United 
States  and  Canada  in  the  vicinity  of 
Blaine,  Washington  and  Nelway,  BC 

The  proposed  Entity  Agreement  will 
supersede  and  terminate  the  interim 
agreement.  The  pro|>osed  Agreement 
does  not  address  delivery  of  the 
EntiUement  in  the  United  States.  If  the 
United  States  and  Cfmadian  Entities 
propose  delivery  in  the  United  SUtes. 
the  United  States  Entity  will  review  the 
Delivery  of  the  Canadian  EntiUement 
EIS  to  ensure  that  the  impacts  are 
adequately  analyzed.  A  decision  to 
dispose  of  the  EntiUement  in  the  United 
States  would  be  the  subject  of  an 
additional  United  States  Entity  ROD. 


This  new  ROD  replaces  the  Mardi  12. 
1996  ROD  and  withdraws  Uie  NOI  for 
the  Oliver  Pelivery  Project  EIS. 
ADDRESS:  Copies  of  the  ROD  and 
Environmental  Impact  Statement  may 
be  obtained  by  calling  BPA's  toll-free 
doaunent  request  line:  1-600-622- 
4520. 

FOR  FURTHER  INFORMATION.  CONTACT: 
{Catherine  Semple  Pierce— £C. 
Bonneville  Power  Administration,  P.O. 
Box  3621,  Portland.  Oregon,  97206-' 
3621,  phone  number  (503)  230-3962. 
fax  nimiber  (503)  230-5699. 

Issued  by  the  United  States  Entity  in 
Portland,  Oregon,  on  November  8, 1996. 
Randall  W.  Hardy. 
Chair. 

Bartholomew  B.  Bohn,  m, 
U.S.  Army  Corps  of  Engineers. 
(FR  Doc  96-31212  Filed  12-6-96;  8:45  am] 
MUMO  CODE  MM-OI-r 


Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP97-M-0001 

Algonquin  LNG,  Inc.;  Notice  of 
Proposed  Changee  In  FERC  Gas  Tariff 

December  3, 1996. 

Take  notice  that  on  November  26, 
1996,  Algonquin  LNG,  Inc.  (Algonquin 
LNG)  tendered  for  filing  as  part  of  its 
FERC  Gas  Tariff,  First  Revised  Volume 
No.  1,  the  following  Revised  tariff 
sheets,  with  an  effective  date  of 
December  31, 1996: 

Second  Revised  Sheet  No.  32 
Third  Revised  Sheet  No.  36 
Second  Revised  Sheet  No.  47 

■  Algonquin  LNG  states  that  this  filing 
is  being  made  in  order  to  comply  with 
the  regulations  promulgated  by  Order 
Nos.  581  and  582,  Docket  Nos.  RM95- 
3-000  and  RMg5-4-000  issued  on 
September  28, 1995,  FERC  Stats  7  Regs. 

Algonquin  states  that  copies  of  this 
filing  were  mailed  to  all  customers  of 
Algonquin  and  interested  state 
commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  this  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  N.E.,  Washington,  D.C. 
20426,  in  accordance  with  Sections 
385.214  and  385.211  of  the 
Commission's  Rules  and  Regulations. 
All  such  motions  or  protests  must  be 
filed  in  accordance  with  Section 
154.210  of  the  Commission's 
RegiUations.  Protests  will  be  considered 
by  the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
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the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on 
file  Mdth  the  Commission  and  are 
available  for  public  inspection  in  the 
Public  Reference  Room. 
LotoD-CadwU. 

Secretary.  • 

IFR  Doc  96-31186  Filed  12-6-96;  8:45  am] 
■UMO  COM  fln7-«MI 


PoeMM  Now  RP97-124-00QF 

ANR  PipeMM  Company;  Nolle*  of 
T«nnination  of  Qathwing  S«rvic«  and 
PropoMd  ChangM  m  FERC  Gas  Tariff 

December  3. 1996. 

Take  notice  that  on  November  29. 
1996,  ANR  Pipeline  Company  (ANR) 
tendered  for  filing  a  notice  of 
termination  of  gathering  service  upon 
the  transfer  of  ANR's  Southwest  Area 
gathering  facilities  to  GPM  Gas 
Corporation  (GPM)  and  ANR  Field 
Services  Company  (ANRFS).  GPM  and 
ANRFS  will  continue  to  offer  gathering 
service  to  all  existing  shippers  who 
desire  such  service. 

As  part  of  the  filing,  ANR  also 
tendered,  as  part  of  its  FERC  Gas  Tariff, 
Second  Revised  Voliune  No.  1,  the 
following  tariff  sheets,  to  be  effective 
January  1, 1997,  which  tariff  sheets 
eSectuate  the  abandonment  and 
terminatioi  of  service: 

Second  Rerised  Volume  No.  1 

Fifth  Revised  Sheet  No.  6; 
Second  Revised  Sheet  No.  68G; 
Second  Revised  Sheet  No.  68H; 
Third  Revised  Sheet  No.  91. 

ANR  states  that  this  filing  is  in 
compliance  with  the  following 
Commission  orders:  (1)  "Order 
Authorizing  Abandonment  and 
Determining  Jurisdictional  Status  of 
Facihties,"  issued  August  2, 1996.  at 
Docket  No.  CP96-186-000,  76  FERC 
1  61,153  (1996);  (2)  "Order  Authorizing 
Abandonment  and  Determining 
Jurisdictional  Status  of  Facilities," 
issued  November  27, 1996,  at  Docket 
Nos.  CP96-185-000  and  CP96-188-000; 
(3)  "Order  Authorizing  Abandonment 
and  Determining  Jurisdictional  Status  of 
■  Facihties,"  issued  November  20, 1996, 
at  Docket  No.  CP97-64-000.  ANR  states 
that  the  filing  is  also  in  compliance  with 
Section  4  of  the  Natural  Gas  Act  (NGA): 
and  Pail  154.  Subpart  C  of  the 
Commission's  Regulations  under  the 
NGA. 

ANR  has  proposed  an  effective  date  of 
December  31, 1996.  for  the  termination 
of  gathering  services  on  its  Southwest 
Area  gathering  facilities  which  will  be 
transferred  to  GPM  and  ANRFS  and  an 


effective  date  of  Jahuary  1, 1996  for  the 
ttfiff  sheets. 

ANR  states  that  in  accordance  with 
the  Commission's  regulations,  a  copy  of 
the  filing  has  been  mailed  to  all  of 
ANR's  customers  and  interested  state 
commissions  as  well  as  to  all  parties  to 
the  proceedings  in  Docket  Nos.  CP96- 
185-000.  CP186-000.  CP96-188-000 
and  CP97-64-000. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  N.E.,  Washington,  D.C, 
20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure.  Under  section 
154.210  of  the  Commission's 
Regulation,  all  such  motions  at  protests 
should  be  filed  on  or  before  December 
11, 1996.  Protests  will  be  considered  by 
the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on 
file  with  the  Commission  and  are 
available  for  public  inspection. .    , 
LoteD-Caahril, 

Secretary.  ".•'     '•  ^ 

[FR  Doc.  96-31173  Filed  12-6-96;  8:45  am] 
HLUNQ  COM  STIT-ei-M 


[Docket  No.  AP97-1 13-000] 

ANR  PipallM  Company;  Notice  of 
Proposed  Changes  In  FERC  Qas  Tariff 

December  3, 1996. 

Take  notice  that  on  November  27, 
1996,  ANR  Pipeline  Company  (ANR) 
tendered  for  filing  as  part  of  its  FERC 
Gas  Tariff.  Second  Revised  Volimie  No. 
1.  the  following  tariff  sheets  to  become 
effective  December  1,  1996: 

Seventeenth  Revised  Sheet  No.  8 
Nineteenth  Revised  Sheet  No.  9  .' 

Eighteenth  Revised  Sheet  No.  13 
Nineteenth  Revised  Sheet  No.  16 
Twenty-Second  Revised  Sheet  No.  18 

ANR  states  that  the  above-referenced 
tariff  sheets  are  being  filed  pursuant  to 
the  approved  mechanism  of  its  Tariff  to 
implement  recovery  of  $8.3  milUon  of 
costs  that  are  associated  with  the 
obUgations  to  Dakota  Gasification 
Company  (Dakota).  ANR  proposes  a 
reservation  surcharge  applicable  to  its 
Part  284  firm  transportation  customers 
to  toUect  ninety  percent  (90%)  of  the 
Dakota  costs  and  an  adjustment  to  the 
maxinnun  base  tariff  rates  of  Rate 
Schedule  ITS  and  ovemm  rates 
applicable  to  Rate  Schedule  FTS-2  so  as 
to  recover  the  remaining  ten  percent 
(10%).  ANR  advises  that  the  proposed 


changes  would  incre&se  current 
quarterly  Dakota  Above-Market  cost 
recoveries  from  S6.2  million  to  $8.3     - 
miUion.  based  upon  costs  inctured  from 
August  1996  throu^  October  1996. 

Any  person  desiring  to  be  heard  or  to 
protest  this  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission.  888 
First  Street.  N.E.,  Washington.  D.C 
20426,  in  accordance  with  Sections 
385.214  and  385.211  of  the 
Commission's  Rules  and  Regulations. 
All  such  motions  m  protests  must  be 
filed  in  accordance  with  Section 
154.210  of  the  Commission's 
Regulations.  Protests  will  be  considered 
by  the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  mxist  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on 
file  yvith  the  Commission  and  are 
available  for  pubUc  inspection  in  the 
Public  Reference  Room. 
Lois  D.  Caahell. 
Secretcuy. 

IFR  Doc  96-31194  Filed  12-6-96;  8:45  am] 
MLUNO  COM  STIT-OI-N 


[Docket  No.  RPS7-1 1»-000] 

ANR  Pipeline  Company;  Notics  of 
Proposed  Changes  In  FERC  Qas  Tariff 

December  3, 1996. 

Take  notice  that  on  November  27, 
1996.  ANR  Pipeline  Company  (ANR) 
tendered  for  filing  as  part  of  its  FERC 
Gas  Tariff,  Second  Revised  Volimie  No. 
1.  the  following  tariff  sheets  to  become 
effective  Deomnber  1, 1996: 

Eighteenth  Revised  Sheet  No.  8    - 
Twentieth  Revised  Sheet  No.  9 
Nineteenth  Revised  Sheet  No.  13 
Twentieth  Revised  Sheet  No.  16 
Twenty-Thiid  Revised  Sheet  No.  18 

*   ANR  states  that  the  above-referenced 
tariff  sheets  are  being  filed  to  commence 
recovery  of  approximately  $2.2  million 
of  gas  supply  reaUgnment  (GSR)  and 
canying  costs  that  have  been  inclined 
by  ANR  during  the  period  of  May,  1994 
through  August  31,  1996  as  a  result  of 
the  implementation  of  Order  Nos.  636^ 
jet  seq.  ANR  proposes  a  reservation  fee 
surcharge  applicable  to  its  Part  284  firm 
transportation  customers  to  recover  ■ 
ninety  percent  (90%)  of  the  GSR  costs, 
and  an  adjustment  to  the  maximum  base 
tariff  rates  applicable  to  Rate  Schedule 
ITS  and  overrun  service  rendered 
pursuant  to  Rate  Schedule  FTS-2.  so  as 
to  recover  the  remaining  ten  percent 
(10%). 

ANR  advises  that  the  proposed 
charges  would  increase  its  GSR 


•^.•. 
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surcharge  from  $0,041  to  SO.053, 
pending  expiration  of  its  existing  GSft 
surcharge. 

Any  person  desiring  to  be  heard  or  to 
protest  this  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission.  888 
First  Street,  N.E.,  Washington.  D.C. 
20426,  in  accordance  with  Sections 
385.214  and  385.211  of  the 
Commission's  Rules  and  Regulations. 
All  such  motions  or  protests  must  be 
filed  in  accordance  with  Section 
154.210  of  the  Conunission's 
Regulations.  Protests  will  be  considered 
by  the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on 
file  with  the  Commission  and  are 
available  for  public  inspection  in  the 
Public  Reference  Room. 
LoitD-CaahaU. 
Secretary. 

[FR  Doc.  96-31198  Filed  12-«-96:  8:45  am] 
MXMQ  COOe  CTIT-ei-M 

[Docket  No.  RP97-121-000] 

Carnegie  Interstate  Pipeline  Company; 
Notice  of  Compllanee  Filing 

December  3, 1996. 

Take  notice  that  on  November  27, 
1996,  Carnegie  Interstate  Pipeline 
Company  (CIPCO),  tendered  for  filing  in 
compliance  with  the  letter  order  issued 
in  the  above-captioned  proceeding  on 
October  31, 1996,  the  following  revised 
tariff  sheet  to  its  FERC  Gas  Tariff, 
Original  Volimie  No.  1: 

Substitute  Eleventh  Revised  Sheet  No.  74 

aPCO  proposed  that  the  tariff  sheet 
become  effective  on  November  1, 1996. 

QPCO  states  that  the  purpose  of  the 
compUance  filing  is  to  credit  $135,000 
to  its  subaccoimt  for  Unrecovered 
Transportation  Costs  pursuant  to  the 
terms  of  the  Commission-approved 
settlement  in  Docket  No.  RP96-1 10-000 
et  al.  As  directed  by  the  Commission  in 
its  letter  order  approving  the  settlement 
in  that  proceeding,  QPCO  filed  a 
substitute  sheet  to  reflect  this  credit  and 
to  revise  is  TCR  Surcharge  accordingly 
effective  November  1, 1996. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
(inergy  Regulatory  Commission,  888 
First  Street,  N.E.,  Washington,  D.C. 
20426,  in  accordance  with  18  CFR 
385.214  and  385.21 1  of  the 
Commission's  Rules  and  Regulations. 
All  such  motions  or  protests  must  be 


filed  in  accordance  with  Section 
154.210  of  the  Commission's 
Regulations.  Protests  will  be  considered 
by  the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on 
file  with  the  Commission  and  are 
available  for  public  inspection  in  the 
public  reference  room. 
Lois  D.  CaAeU, 
Secretary. 

[PR  Doc.  96-31201  Filed  12-6-96;  8:45  am] 
■LUNG  cooe  enr-oi-M 


[Ooclcet  Nos.  CP9»-492-000  end  CP96-406- 
000) 

CNQ  Transmission  Corporation,  Texas 
Eastern  Transmission;  Notice  of  Site 
VIstt 

December  3,  1996. 

On  December  9, 10.  and  11. 1996.  the 
Office  of  Pipeline  Regulation  (OPR)  staff 
will  inspect  with  CNG  Transmission 
Corporation  (CNG)  personnel  the 
locations  related  to  the  facilities 
proposed  by  CNG  in  New  York, 
Pennsylvania,  Maryland,  and  Virginia 
(Seasonal  Service  Expansion  Project). 

On  December  12,  1996,  the  OPR  staff 
will  inspect  with  Texas  Eastern 
Transmission  Corporation  (Texas 
Eastern)  personnel  the  locations  related 
to  the  facilities  proposed  by  Texas 
Eastern  in  Pennsylvania  (Wintemet 
Project).  ^ 

All  interested  parties  may  attend. 
Those  planning  to  attend  the  site 
inspections  must  provide  their  own 
transportation. 

For  further  information  on  procedural 
matters,  call  Jennifer  Goggin  at  (202) 
208-2226. 
Lois  D.  CasheU, 
Secretary. 

(FR  Doc.  96-31178  Filed  12-6-96;  8:45  am] 
HLUNG  COOE  ariT-oi-M 


[Dodtet  No.  CP97-124-000I 

CNG  Transmission  Ooiporation;  Notice 
of  AppllcalJion 

December  3, 1996. 

Take  notice  that  on  November  25, 
1996,  CNG  Transmission  Corporation 
(CNGT),  445  West  Main  Street. 
Clarksburg.  West  Virginia  26301,  filed 
in  Docket  No.  CP97-124-O00  an 
application  pursuant  to  Section  7(b]  of 
the  Nattu*al  Gas  Act  for  permission  anid 
approval  to  abandon  in  place  2.640  feet 
of  16-inch  pipeline,  known  as  Line  H- 
45.  located  in  Doddiridge  County.  West 


Viiginia.  which  was  authorised  in 
Docket  No.  G-290.1  all  as  more  fully  set 
forth  in  the  application  of  file  with  the 
Commission  and  open  to  public 
inspection. 

CNGT  proposes  to  abandon  by 
retirement  a  portion  of  Line  H-45 
totaling  2,640  feet  in  length  due  to  age. 
CNGT  states  that  ^e  line  was 
constructed  in  1912  and  is  no  longer 
needed  for  service;  natural  gas 
production  bom  wells  which  used  this 
line  has  been  rerouted  to  other  gathering 
lines.  CNGT  states  that  no  producer, 
shipper  or  consumer  will  be  affected  by 
the  retirement  of  the  subject  line. 

Any  person  desiring  to  be  heard  or  to 
make  any  protest  with  reference  to  said 
application  should  on  or  before 
I>w%mber  24, 1996,  file  with  the  Federal. 
Energy  Regulatory  Commission,  888 
First  Street,  N.E..  Washington,  D.C. 
20426,  a  motion  to  intervene  or  a  protest 
in  accordance  with  the  requirements  of 
the  Commission's  Rules  of  Practice  and 
procedure  (18  CFR  385.214  or  385.211) 
and  the  Regulations  under  the  Natural 
Gas  Act  (18  CFR  157.10).  All  protests 
filed  with  the  Commission  will  be 
considered  by  it  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  the  protestants  parties 
to  the  proceeding.  Any  person  wishing 
to  become  a  party  to  a  proceeding  or  to 
participate  as  a  party  in  any  hearing 
therein  must  file  a  motion  to  intervene 
in  accordance  with  the  Commission's 
Rules. 

Take  further  notice  that,  pursuant  to 
the  authority  contained  in  and  subject  to 
the  jmisdiQMon  confaned  upon  the 
Federal  Energy  Regulatory  Commission 
by  Sections  7  and  15  of  the  Natiu^  Gas 
Act  and  the  Commission's  Rules  of 
Practice  and  Procedure,  a  hearing  will 
be  held  without  further  notice  before  the 
Commission  or  its  designee  on  this 
application  if  no  motion  to  intervene  is 
filed  within  the  time  required  herein,  if 
the  Commission  on  its  own  review  of 
the  matter  finds  that  permission  and 
approval  for  the  proposed  abandonment 
are  required  by  the  public  convenience 
and  necessity.  If  a  motion  for  leave  to 
intervene  is  timely  filed,  or  if  the 
Commission  on  its  own  motion  believes 
that  a  formal  hearing  is  required,  further 
notice  of  stich  hearing  will  be  duly 
given. 

Under  the  procedure  herein  provided 
for.  unless  otherwise  advised,  it  will  be 


>  See  Hope  Natural  Com  Company.  3  FPC  8M 
(1M3). 
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unnecessary  for  CNGT  to  appear  or  be 
represented  at  the  hearing. 
LakD.Cad»ll. 
Sectetary. 

(FR  Doa  «^-37181  Filed  12-&-96;  8:45  ami 
lOOMtn7-01-ll 


[DoeiMt  No.  RP97-J22-00Q1 

ColOFado  bitsratate  Qas  Company; 
Notice  of  Proposed  Changes  in  FERC 
Qas  Term 

December  3. 1996. 

Take  notice  that  on  November  27. 
1996,  Colorado  Interstate  Gas  Company 
(QG),  tendered  for  filing  as  part  of  its 
FERC  Gas  Tariff.  First  Revised  Volume 
No.  1,  Twentieth  Revised  Sheet  No.  11, 
with  an  efiiective  date  of  January  1. 
1997. 

QG  states  that  the  filing  was  made 
pursuant  to  QG's  FERC  Gas  Tariff,  First 
Revised  Volume  No.  1,  General  Terms 
and  Conditions,  Article  21.7  (Account 
No.  858  Stranded  Costs). 

CIG  states  that  copies  of  the  filing 
were  served  upon  the  company's 
jurisdictional  firm  customers  and 
interested  state  commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission.  888 
First  Street.  N.W..  Washington  D.C. 
20426,  in  accordance  with  Sections 
385.214  and  385.211  of  the 
Commission's  Rules  and  Regulations. 
All  such  motions  or  protests  must  be 
filed  in  accordance  with  Section 
154.210  of  the  Commission's 
Regulations.  Protests  will  be  considered 
by  the  CommissicHi  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on 
file  with  the  Commission  and  are 
available  for  public  inspection  in  the 
PubUc  Reference  Room. 
LokCCaalMU. 
Secretary. 

IFR  Doc.  96-31167  Filed  12-6-96;  8:45  am) 
HUMO  COOK  snT-ai-M 

[Docket  Nos.  CP9e-213-000,  CP96-213- 
001.  and  CP96-660-000] 

Columt)ia  Gas  Transmission 
Corporation;  Texas  Eastern 
Transmission  Corporation;  Notice  of 
Site  Visit 

December  3. 1996. 

On  December  9. 10  and  11, 1996,  the 
Office  of  Pipeline  Regulation  (OPR)  staff 
will  conduct  a  site  visit  of  facilities 


proposed  by  Texas  Eastern       '  ^■.^.-  •     ' 
Transmission  Corporation  (Texas 
Eastern)  in  Greene,  Fayette,  Somerset, 
and  Fulton  Coimties.  Pennsylvania  and 
Columbia  Gas  Transmission  Corporation 
(Columbia)  in  Bedford  Coimty 
Pennsylvania  in  the  above  dockets.  * 

On  December  9  and  10. 1996  the  staff 
will  inspect:  T ""' ""-  •  •' 

•  the  Wind  Ridge  Discharge 
Replacement,  Greene  County.  PA; 

•  the  Uniontown  Discharge 
Replacement  in  Somerset  County.  PA; 

and 

•  the  Bedford  Discharge  Replacement 

in  Fulton  County,  PA. 

On  December  11, 1996  the  staff  will 
inspect: 

•  the  Artemas  Storage  Field  facilities 
in  Bedford  County,  PA. 

All  interested  parties  may  attend. 
Those  plamiing  to  attend  miist  provide 
their  own  transportation. 

For  further  procedural  information, 
call  Howard  Wheeler,  (202)  208-2299. 
LoteD.Cadidl. 
Secretary. 

IFR  Doc.  96-31177  Filed  12-«-96:  8:45  am] 
MLUNQ  oooc  tnr-ti-ai 


[DockM  No.  RP97-120-000) 

Columt)ia  Gas  Transmission 
Corporation;  Notice  of  Proposed 
Changee  in  FERC  Qas  Tariff     •.  -; 

December  3, 1996. 

Take  notice  that  on  November  27, 
1996,  Columbia  Gas  Transmission 
Corporation  (Columbia)  tendered  for 
filing  as  part  of  its  FERC  Gas  Tariff, 
Second  Revised  Volimie  No.  1,  the 
following  tariff  sheets  to  become 
effective  January  1, 1997. 

Original  S6eet  No.  991  •-     . ",  >  ' 

Original  Sheet  No.  99J 

Colimibia  states  that  the  instant  filing 
is  being  submitted  pursuant  to  Article 
Vn,  Section  C,  Accrued-But-Not-Paid 
Gas  Costs,  of  the  "Customer  Settlement" 
in  Docket  No.  GP94-02,  et  al.,  approved 
by  the  Commission  on  June  15, 1995  (71 
FERC  1  61,337  (1995)).  The  Customer 
Settlement  became  effective  on 
November  28.  1995,  when  the  •' 

Bankruptcy  Court's  November  1, 1995 
order  approving  Colimibia's  Plan  of 
Reorganization  became  final.  Under  the 
terms  of  Article  VII.  Section  C, 
Columbia  is  entitled  to  recover  amoimts 
for  Accrued-But-Not-Paid  Gas  Costs.  As 
directed  by  Article  VII.  Section  C;  the 
tariff  sheets  contained  herein  are  being 
filed  in  accordance  with  Section  39  of 
the  General  Terms  and  Conditions  of  the 
Tariff,to  direct  bill  the  Accrued-But- 
Not-Paid  Gas  Costs  that  have  been  paid 
subsequent  to  November  28,  1995. 


Columbia  states  that  the  instant  filing 
reflects  Accrued-But-Not-Paid  Gas  Costs 
in  the  amount  of  $516,483.41  plus 
applicable  FERC  interest  of  $9,700.98. 
lliis  is  Columbia's  fourth  filing 
pursuant  to  Article  VU,  Section  C,  and 
Columbia  reserves  the  right  to  make  the 
appropriate  additional  fiQngs  pursiiant 
to  that  provision.  The  allocation  factors 
on  Appendix  F  of  the  Customer 
Settlement  were  used  as  prescribed  by 
Article  vn.  Section  C. 

Colimibia  states  that  copies  of  its 
filing  have  been  mailed  to  all  firm 
customers,  intemiptible  customers,  and 
affected  state  commissions.  Columbia 
also  agrees  to  make  available  for  this 
filing  the  data  that  it  was  required  to 
provide  in  its  June  13, 1996  compliance 
filing  in  Docket  No.  RP96-1 40-002 
pursuant  to  a  protective  agreement. 

Any  person  desiring  to  be  heard  or  to 
protest  this  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  NE,  Washington,  DC  20426, 
in  accordance  with  Sections  385.214 
and  385.211  of  the  Commission's  Rules 
and  Regiilations.  All  such  motions  or 
protests  must  be  filed  in  accordance 
with  Section  154.210  of  the 
Commission's  Reguiations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Copies  of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room. 

Lois  D.  Caahell. 
Secretary.  v. 

[FR  Doc.  96-31200  Filwd  12-6-96;  8:45  am] 
BNJJNQ  COM  t717-01-M 


[Doclwt  No.  RP97-119-000I 

El  Paso  Natural  Gas  Company;  Notice 
of  Proposed  Ctianges  In  FERC  Qas 
Tariff 

December  3, 1996. 

Take  notice  that  on  November  27. 
1996.  El  Paso  Natural  Gas  Company  (El 
Paso)  tendered  for  filing  to  become  part 
of  its  FERC  Gas  Tariff.  Second  Revised 
Volume  No.  1-A,  the  following  tariff 
sheets,  to  become  effective  January  1, 
1997: 

Third  Revised  Sheet  No.  22 

Ninth  Revised  Sheet  No.  23 

Tenth  Revised  Sheet  No.  24 

Ninth  Revised  Sheet  No.  26 

Eighth  Revised  Sheet  No.  27 

Eighth  Revised  Sheet  No.  28  \  .»• 

Fourth  Revised  Sheet  No.  30       . 

Second  Revised  Sheet  No.  200 

Second  Revised  Sheet  No.  241 

Second  Revised  Sheet  No.  361 
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El  Paso  states  that  the  tendered  tariff 
sheets  will,  upon  their  acceptance, 
remove  references  to  its  Washington 
Ranch  Surcharges  and  Monthly  Billed 
Amounts  and  the  related  tariff  sheets 
since  the  amcntization  period  for  the 
Washington  Ranch  costs  ends  on 
December  31, 1996.  Additionally,  El 
Paso  states  that  it  has  included 
schedules  showing  the  interest  amounts 
to  be  credited  to  shippers  due  to  an 
overcoUection  of  interest. 

El  Paso  requested  that  the 
Commission  grant  waiver  of  Section 
31.4(b)(iv)  of  the  General  Terms  and 
Conditions  contained  in  its  Volume  No. 
1-A  Tariff  so  that  El  Paso  may  apply  the 
interest  credit  referenced  herein  to  its 
December,  1996  invoices  to  be  mailed  in 
January,  1997. 

El  Paso  states  that  copies  of  the  filing 
were  served  upon  all  of  El  Paso's 
interstate  pipeline  system  transportation 
customers  and  interested  state 
regulatory  commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  N.E.  Washington,  D.C. 
20426,  in  accordance  with  Sections 
385.214  and  385.211  of  the 
Commission's  Rules  and  Regulations. 
All  such  motions  or  protests  must  be 
filed  in  accordance  with  Section 
154.210  of  the  Commission's 
Regulations.  Protests  will  be  considered 
by  the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on 
file  with  the  Commission  and  are 
available  for  public  inspection  in  the 
Public  Reference  Room. 
Lois  D.  CasheU, 
Secretary. 

[FR  Doc.  96-31199  Filed  12-6-96;  8:45  am) 
BtLUNQ  COOE  •MT-OI-M 


[Docket  No.  RP97-1  Z^-OOtfl 

Kem  River  Gas  Transmission  Co.; 
Notice  of  Proposed  Changes  in  FERC 
QasTartff 

December  3, 1996. 

Take  notice  that  on  November  27, 
1996,  Kem  River  Gas  Transmission 
(Kem  River)  tendered  for  filing  as  part 
of  its  FERC  Gas  Tariff,  First  Revised 
Volume  No.  1.  the  following  tariff 
sheets,  to  become  effective  December 
27, 1996: 

Seventh  Revised  Sheet  No.  S  ,     y*-^'- . 

Seventh  Revised  Sheet  No.  6  =.  -^      .-,'- 


Kem  River  states  that  the  purpose  of 
this  filing  is  to  comply  with  the 
Commission's  RegtUations  adopted  by 
Order  No.  582,  et  seq.^  Specifically,  the 
filing  is  being  submitted  to  comply  with 
18  CFR  Section  154.107(b)  which  states 
that: 

All  rates  must  be  stated  clearly  in  cents  or 
dollars  and  cents  per  thermal  unit.  The  unit 
of  measure  must  be  stated  for  each 
component  of  a  rate. 

Kem  River  also  states  that  all  other 
requirements  adopted  by  Order  No.  582 
et  seq.  have  been  addressed  by  Kem 
River  in  its  May  3, 1996  filing  in  Docket 
No.  RP96-231. 

Any  person  desiring  to  be  heard  or 
protest  this  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission.  888 
First  Street,  N.E.,  Washington,  D.C 
20426,  in  accordance  with  Sections 
385.214  and  385.211  of  the 
Commission's  Rules  and  Regulations. 
All  such  motions  or  protests  must  be 
filed  as  provided  in  Section  154.210  of 
the  Commission's  Regulations.  Protests 
will  be  considered  by  the  Commission 
in  detomining  the  appropriate  action  to 
be  taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  wdth  the 
Commission  and  are  available  for  pubUc 
inspection  in  the  Public  Reference 
Room. 

Lois  D.  Caahell, 
Secretary. 
[FR  Doc.  96-31172  Filed  12-6-96;  8:45  am] 

BNJJNG  COOE  a717-01-M 


Koch  Gateway  Pipeline  Company; 
Notice  Of  Proposed  Clianges  in  FERC 
Gas  Tariff 

[Dodcet  No.  RP97-107-O0Q1 

December  3, 1996 

Take  noUce  that  on  November  27. 
1996,  Koch  Gateway  Pipeline  Company 
(Koch)  tmdered  for  filing  as  part  of  its 
FERC  Gas  Tariff,  Fifth  Revised  Volume 
No.  1,  the  following  tariff  sheets,  to 
become  effective  January  1, 1997. 

Sixth  Revised  Sheet  No.  1 
Sixteenth  Revised  Sheet  No.  20 
Fifteenth  Revised  Sheet  No.  21 
Sixteenth  Revised  Sheet  No.  22 
Tenth  Revised  Sheet  No.  23 
Sixteenth  Revised  Sheet  No.  24 
Fifth  Revised  Sheet  No.  1412 
Second  Revised  Sheet  No.  3200  . 


>  Filing  and  Reporting  Requirements  for  Interstate 
Natural  Gas  Company  Rate  Schedules  and  Tarifb, 
Order  No.  SS2.  FERC  Stats,  and  Regs..  Reg. 
Preambles  1 31,024  {1995):  order  on  reh'q..  Order 
No.  5S2-.\,  FERC  SUU,  and  Regs..  Reg.^  Preambles 
131.034(1996). 


First  Revised  Sheet  No.  3201 

Koch  states  that  the  purpose  of  this 
filing  i$  to  remove  the  Gas  Research 
Institute  (GRI)  surcharge  from  Koch's 
effective  tariff  sheets  and  all  applicable 
references  to  GRI.  Koch  states  that  it 
will  continue  to  collect  and  remit  to 
GRI,  all  surcharge  revenue  for  which  it 
receives  compensating  revenues  from 
shippers  through  December  31, 1996. 

Any  person  desiring  to  be  heard  or  to 
protest  this  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  N.E..  Washington,  D.C 
20426,  in  accordance  with  Sections 
385.214  and  385.211  of  the 
Conunission's  rules  and  regulations.  All 
such  motions  or  protests  must  be  filed 
in  accordance  with  Section  154.210  of 
the  Commission's  Regulations.  Protests 
will  be  considered  by  the  Commission 
in  determining  the  appropriate  action  to 
be  taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room. 

Lois  D.  CasheU 
Secretary. 
[FR  Doc.  96-31190  Filed  12-6-96;  8:45  am] 

HLLMO  CODE  6717-01-M 


[Doclcet  No.  RP97-108-000] 

Koch  Gateway  Pipeline  Company; 
Notice  of  Proposed  Changes  in  FERC 
Gas  Tariff 

^December  3, 1996. 

Take  notic»  that  on  November  27, 
1996,  Koch  Gateway  Pipeline  Company 
(Koch)  tendered  for  filing  as  part  of  its 
FERC  Gas  Tariff,  Fifth  Revised  Volume 
No.  1.  the  following  tariff  sheets,  to 
become  effective  January  1, 1997. 

Seventh  Revised  Sheet  No.  1 
Fourth  Revised  Sheet  No.  2 
Second  Revised  Sheet  No.  28 
Second  Revised  Sheet  No.  600 
Original  Sheet  No.  601 
First  Revised  Sheet  No.  602 
Original  Sheet  No.  603 
Original  Sheet  No.  604 
Original  Sheet  No.  605 
Original  Sheet  No.  606 
First  Revised  Sheet  No.  802 
Second  Revised  Sheet  No.  803 
First  Revised  Sheet  No.  804 
Third  Revised  Sheet  No.  805 
Third  Revised  Sheet  No.  806 
Fourth  Revised  Sheet  No.  807 
Fourth  Revised  Sheet  No.  808 
Third  Revised  Sheet  No.  1807 
Fourth  Revised  Sheet  No.  1808 
Fourth  Revised  Sheet  No.  1809 
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Secraid  Revisad  Sheet  No.  4600 

Original  Sheet  No.  4601 

Original  Sheet  No.  4602  ^ 

Koch  states  that  the  purpose  of  this 
filing  is  to  implement  a  new  nominated 
intemiptible  gas  parking  and  lending 
service  under  Rate  Schedule  PAL.  Koch 
states  that  it  is  ofiiering  the  optional 
service  as  a  means  for  shippers  to  avoid 
imbalance  penalties  and  defer  deliveries 
or  receipts  of  gas. 

Any  person  desiring  to  be  heard  or  to 
protest  this  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  N.E.,  Washington.  D.C. 
20426,  in  accordance  with  Sections 
385.214  and  385.211  of  the 
Commission's  rules  and  regulations.  All 
such  motions  or  protests  must  be  filed 
in  accordance  with  Section  154.210  of 
the  Commission's  Regulations.  Protests 
will  be  considered  by  the  Commission 
in  determining  the  appropriate  action  to 
be  taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Refeirence 
Room. 

LoteD.Cadid], 
Secretary. 

(FR  Doc  96-31191  Filed  12-6-96;  8:45  am] 
BNJJNO  COM  •nr-Ai-M 


[DockM  No.  RP97-1 1 5-00(q 

Kocli  Gateway  Pipeline  Company; 

Notice  of  Propoaed  Changes  In  FERC 

Gas  Tariff 

• 
December  3, 1996. 

Take  notice  that  on  November  27, 

1996,  Koch  Gateway  Pipeline  Company 

(Koch)  tendered  for  filing  as  part  of  its 

FERC  Gas  Tariff,  I'iflh  Revised  Volume 

No  1,  the  folloMong  tariff  sheets  to  be 

effective  December  27,1996: 

Sixth  Revised  Sheet  No.  2705 
Sixth  Revised  Sheet  No.  2706 

Koch  states  this  filing  is  submitted  as 
an  appUcation  pursuant  to  Section  4  of 
the  Natural  Gas  Act,  15  U.S.C.  1  717c 
(1988),  and  Part  154  of  the  Rules  and 
Regulations  of  the  Federal  Energy 
Regulatory  Commission. 

Koch  states  that  the  above  tariff  sheets 
are  being  filed  to  revise  the  procedure 
for  displacing  nominated  intemiptible 
transportation  which  is  paying  less  than 
the  maximum  rate. 

Koch  states  that  copies  of  the  filing 
are  being  mailed  to  Koch's  jurisdictional 
customers  and  interested  state 
regulatory  agencies. 


Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commisfion,  888 
First  Street,  N.E..  WaAington,  D.C. 
20426,  in  accordance  with  Sections 
385.214  and  385.211  of  the 
Commission's  regulations.  AU  such 
motions  or  protest  must  be  filed  in 
accordance  Section  154.210  of  the 
Commission's  regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Lois  D.  CasheU. 
Secretary. 
(FR  Doc.  96-31195  Filed  12-6-96: 8:45  am] 

nUMO  COM  ITIT-OI-M 


P>ocl(et  No.  RP97-116-000] 


I 


Koch  Gateway  Pipeline  Company, 
Notice  of  Propoaed  Ctiangea  in  FERC 
QaaTariff 

December  3, 1996. 

Take  notice  that  on  November  27, 
1996,  Koch  Gateway  Pipeline  Company 
(Koch)  tendered  for  filing  as  part  of  its 
FERC  Gas  Tariff,  Fifth  Revised  Volume 
No.  1,  the  following  tariff  sheets  to  be 
effective  January  1, 1997: 

Second  Revised  Sheet  No.  1408 

Fourth  Revised  Sheet  No.  1409 

Second  Revised  Sheet  No.  1410 

Third  Revised  Sheet  No.  1411 

Sixth  Revised  Sheet  No.  1412  .   ■■-■      '        -, 

First  Revised  Sheet  No.  1413      ;' 

Original  Sheet  No.  1414 

Original  Sheet  No.  1415  _    .\ 

Koch  states  this  fiUng  is  submitted  as 
an  application  pursuant  to  Section  4  of 
the  Natural  Gas  Act.  15  U.S.C.  1 717c 
(1988),  and  Part  154  of  the  Rules  and 
Regulations  of  the  Federal  Energy 
Regulatory  Commission. 

In  light  of  the  tariff  changes  being 
made  to  implement  GISB  Standards  on 
Koch's  System,  certain  other  tariff 
changes  have  become  necessary.  The 
changes  reflected  in  this  filing  apply  to 
Section  7.4  and  Section  7.5  of  Koch's 
tariff.  The  changes  apply  only  to  the  bid 
period  associated  with  the  posting  of 
new.firm  transportation.  The  remaining 
tariff  changes  are  editorial  in  nature  and 
remove  from  Section  7.4  and  Section  7.5 
references  to  the  bidding  procedures  «et 
forth  in  Section  29  of  Koch's  tariff. 

Koch  states  that  copies  of  the  filing 
are  being  mailed  to  Koch's  jurisdictional 


customers  and  interested  state 
regulatory  agencies. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  N.E..  Washington.  D.C. 
20426,  in  accordance  with  Sections 
385.214  and  385.211  of  the 
Commission's  regulations.  All  such 
motions  or  protest  must  be  filed  in 
accordance  with  Section  154.210  of  the 
Commission's  regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  pubUc 
inspection. 
Lois  O.  Cashell. 
Secretary. 
(FR  Doc  96-31196  Filed  12-6-96:  8:45  am]  . 

■ILLMQ  COM  <717-ei-M 


[Doctot  No.  RP97-102-000] 

Mississippi  River  Transmission 
Corporation;  Notice  of  Propoaed 
Changes  in  FERC  Gas  Tariff 

December  3, 1996. 

Take  notice  that  on  November  26, 
1996,  Mississippi  River  Transmission 
Corporation  (MRT)  tendered  for  filing  as 
part  of  its  FERC  Gas  Tariff,  Third 
Revised  Volume  No.  1,  the  following 
tariff  sheets  with  a  proposed  effective 
date  of  January  1, 1997: 

Twenty-First  Revised  Sheet  No.  5 
Twenty-First  Revised  Sheet  No.  6 
Eighteenth  Revised  Sheet  No.  7 

MRT  states  that  the  purpose  of  this 
filing  is  to  adjust  its  rates  to  reflect 
additional  Gas  Supply  Realignment 
Costs  (GSRC)  attributable  to  MRT's 
implementation  of  Order  No.  636 
pursuant  to  Section  16.3  of  the  General 
Terms  and  Conditions  of  its  FERC  Gas 
Tariff,  Third  Revised  Volume  No.  1. 

MRT  states  that  a  copy  of  this  filing 
is  being  mailed  to  each  of  MRT's 
customers  and  to  the  state  commissions 
of  Arkansas,  Illinois  and  Missouri. 

Any  person  desiring  to  be  heard  or  to 
protest  this  filing  should  file  a  motion 
to  intervene  o;  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street.  N.W.,  Washington  D.C. 
20426,  in  accordance  with  385.211  and 
385.214  of  the  Commission's  Rules  and 
Regulations.  All  such  motions  or 
protests  must  be  filed  in  accordance 
with  Section  154.210  of  the 
Commission's  Regulations.  Protests  will 
be  considered  by  the  Commission  in 
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detennining  the  appropriate  action  to  be 

taken,  but  will  not  serve  to  make 

protestants  parties  to  the  proceeding. 

Any  person  wishing  to  become  a  party 

must  file  a  motion  to  intervene.  Copies 

of  this  filing  are  on  file  with  the 

Commission  and  are  available  for  pubUc 

ins]>ection  in  the  Public  Reference 

Room. 

LobO.CadwU. 

Secretary. 

(FR  Doc  96-31189  Filed  12-6-96;  8:45  am] 

mXMQCQOC  (7f7-01-M 


[Docket  No.  RP97-1 30-0001 

National  Fuel  Qas  Supply  Corporation; 
Notice  of  Propoaad  Changes  in  FERC 
Qas  Tariff 

December  3, 1996. 

Take  notice  that  on  November  29, 
1996,  National  Fuel  Gas  Supply 
Corporation  (National)  tendered  for 
filing  as  part  of  its  FERC  Gas  Tariff, 
Third  Revised  Volume  No.  1, 
Nineteenth  Revised  Sheet  No.  5,  with  a 
proposed  effiactive  date  of  January  1, 
1997. 

National  states  that  the  proposed  tariff 
^eets  reflect  an  adjustment  to  recover 
through  National's  EFT  rate  the  costs 
associated  with  the  Transportation  and 
Storage  Cost  Ac^ustment  provision  set 
forth  in  Section  23  of  the  General  Terms 
and  Conditions  of  National's  FERC  Gas 
Tariff. 

National  further  states  that  copies  of 
this  compliance  filing  were  served  upon 
the  company's  jurisdictional  customers 
and  the  regulatory  commissions  of  the 
States  of  New  York,  Ohio,  Pennsylvania. 
Delaware/Massachusetts,  and  New 
Jersey. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  writh  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  N.E.,  Washington,  D.C. 
20426,  in  Accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
or  385.214).  All  such  motions  or 
protests  must  be  filed  in  accordance 
with  Section  154.210  of  the 
Commission's  Regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 


Commission  and  are  available  for  public 

inspection. 

Lois  D.  Cashell, 

Secretary. 

[FR  Doc.  96-31168  Filed  12-«-96;  8:45  am] 

SiUJIM  OOOE  •7t7<«i-M 

[Docket  No.  RP97-101-000] 

NorAm  Gas  Transmission  Company; 
Notice  of  Proposed  Changes  in  FERC 
Qas  Tariff 

December  3, 1996. 

Take  notice  that  on  November  26, 
1996,  NorAm  Gas  Transmission 
Company  (NGT)  tendered  for  filing  as 
part  of  its  FERC  Gas  Tariff,  Fourth 
Revised  Volmne  No.  1,  the  following 
revised  tariff  sheet  to  be  effective 
December  1, 1996: 

Seventh  Revised  Sheet  No.  13 

The  three-month  period  authorized  by 
FERC  in  Docket  No.  RP96-329  for 
collection  of  Gas  Supply  Realignment 
Costs  expires  November  30, 1)996. 
Therefore,  this  tariff  sheet  is'filed 
herewith  to  remove  the  surcharge 
currently  in  effect. 

Any  person  desiring  to  be  heard  or 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal^ 
Energy  Regulatory  Commission,  888 
First  Street,  N.E.,  Washington.  D.Q 
20426,  in  accordance  with  Sections 
385.214  and  385.211  of  the 
Commission's  Rules  of  Practice  and 
Procedure.  All  such  motions  or  protest 
must  be  filed  in  accordance  with 
Section  154.210  of  the  Commission's 
Regulations.  Protests  will  be  considered 
by  the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestant  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  inusf  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on 
file  with  the  Commission  and  are 
available  for  public  inspection. 
Lois  D.  Cashell, 
Secretary. 

(FR  Doc.  96-31188  Filed  12-6-96;  8:45  am] 
BILUNG  CODE  tn7-01-M 

[DockM  No.  CP97-128-000] 

Northern  Natural  Qas  Company;  Notice 
of  Request  Under  Blanliet 
Authorization 

I>ecember  3, 1996. 

Take  notice  that  on  November  27, 
1996,  Northern  Natural  Gas  Company 
(Northern),  1111  South  103rd  Street. 
Omaha.  Nebraska  68124-1000,  filed  in 
Docket  No.  CP97-1 28-000  a  request 
pursuant  to  Sections  157.205  and 


157.212  of  the  Commission's         j 
Regulations  under  the  Natural  Gas  Act 
(18  CFR  157.205, 157.212)  for 
authorization  to  operate  and' maintain 
an  existing  delivery  point  and 
appurtenant  facilities,  initially 
constructed  pursuant  to  Section  311(a) 
of  the  Natural  Gas  Policy  Act,  as  a 
jurisdictional  delivery  point  to  provide 
natural  gas  deliveries  to  United  States 
Gypsum  Company  (US  Gypsum),  imder 
Northern's  blanket  certificate  issued  in 
Docket  No.  CP8  2-40 1-000  pursuant  to 
Section  7  of  the  Natural  Gas  Act,  all  as 
more  fully  set  forth  in  the  request 'that 
is  on  file  with  the  Commission  and  open 
to  public  inspection. 

Northern  requests  authorizatim  to 
opwate  and  maintain  the  Fort  Doc^  #2 
TBS  and  appurtenant  facilities,  an 
existing  delivery  point  located  in  j 
Webster  County,  Iowa,  to  provide 
natural  gas  deliveries  to  US  Gypsum 
pursuant  to  Subpart  G  of  Part  284  of  the 
Conunission's  Regulations.  Northern 
states  that  the  estimated  volumes  to  be 
delivered  to  US  Gypsum  at  the  Fort 
Dodge  «2  TBS  are  4,000  MMBtu  on  a 
peak  day  and  1.460,000  MMBtu  on  an 
annual  basis.  Northern  further  states 
that  the  proposed  volumes  to  be 
delivered  to  US  Gypsum  will  be  within 
the  currently  authorized  level  of  firm 
entitlement  for  US  Gypsimi  pursuant  to 
Northern's  currently  effective         \ 
throughout  agreements. 

Any  person  or  the  Commission's  staff 
may,  within  45  days  after  issuance  of 
the  instant  notice  by  the  Conmiission, 
file  pursuant  to  Rule  214  of  the 
Commission's  Procedural  Rules  (18  CFR 
385.214)  a  motion  to  intervene  or  notice 
of  intervention  and  pursuant  to  Section 
157.205  of  the  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205)  a 
protest  to  the  request,  ff  no  protest  is 
filed  within  the  time  allowed  therefor, 
the  proposed  activity  shall  be  deemed  to 
be  authorized  effective  the  day  after  the 
time  allowed  for  filing  a  protest.  If  a 
protest  is  filed  and  not  withdrawn 
within  30  days  after  the  time  allowed 
for  filing  a  protest,  the  instant  request 
shall  be  treated  as  an  application  for 
authorization  pursuant  to  Section  7  of 
the  Natural  Gas  Act. 
LokD.CasfaeU. 
Secretary. 

[FR  Doc.  96-31182  Filed  12-6-96;  8:45  am] 
B«JJNG  CODE  e717-01-M 
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poctotNo.  RP«7-111-00q 

NontMm  Natural  Gaa  Company;  Notica 
of  Proposed  Changes  in  FERC  Gas 
Tarm 

December  3, 1996. 

Take  notice  that  on  November  27, 
1996,  Northern  Natural  Gas  Company 
(NorUiem),  tendered  for  filing  to  become 
part  of  its  FERC  Gas  Tariff,  Fifth  Revised 
Volimie  No.  1.  the  following  tariff 
sheets,  with  an  effective  date  of  January 
1, 1997: 

29  Revised  Sheet  No.  50« 
29  Revised  Sheet  No.  51 

Northern  states  that  the  filing  revises 
the  current  GSR  surcharge  which  is 
designed  to  recover  Northern's  gas 
supply  realignment  costs  and  applicable 
carrying  charges.  Therefore,  Northern 
has  filed  the  Twenty  Ninth  Revised 
Sheet  Nos.  50  and  51  to  revise  the  GSR 
surcharge,  effective  January  1,  1997. 

Northern  states  that  copies  of  the 
filing  were  served  upon  Northern's 
customers  and  interested  State 
Commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission.  888 
First  Street.  N.E.,  Washington,  D.C., 
20426,  in  accordance  with  Sections  - 
385.214  and  385.211  of  the 
Commission's  Rules  and  Regulations. 
All  such  motions  or  protests  must  be 
filed  in  accordance  with  Section 
154.210  of  the  Commission  Regulations. 
Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken  in  this 
proceeding,  but  will  not  serve  to  make 
protestant  a  party  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for 
inspection. 
Uk  D.  CasheU, 
Secretary. 

(PR  Doc.  96-31192  Filed  12-«-96;  8:45  am] 
MXMQcbcE  tnr-oi-M 


[Dodwt  Na  RP97-1 12-000] 

Northern  Natural  Gas  Company;  Notice 
of  Proposed  Changes  in  FERC  Gas 
Tariff 

December  3, 1996. 

Take  notice  that  on  November  27, 
1996,  Northern  Natural  Gas  Company 
(Northern),  tendered  for  filing  as  part  of 
its  FERC  Gas  Tariff.  Fifth  Revised 
Volume  No.  1,  the  following  tariff 
sheets,  with  an  effective  date  of  January 
1,1997: 


30  Revised  Sheet  Na  50  ;'    •    v   .    ' 

30  Revised  Sheet  Na  51 

5  Revised  30  Revised  Sheet  No.  53        .,-*•- 

Noithem  states  that  the  filing  revises 
the  current  Stranded  Accoimt  No.  858 
and  Stranded  Account  No.  SSS-Reverse 
Auction  surcharges,  which  are  designed 
to  recover  costs  inciured  by  Northern 
related  to  its  contracts  with  third-party 
pipelines.  Therefore,  Northern  has  filed 
Thirtieth  Revised  Sheet  Nos.  50  and  51 
and  Fifth  Revised  Thirtieth  Revised 
Sheet  No.  53  to  be  effective  January  1. 
1997. 

Northern  states  that  copies  of  this 
filing  were  served  upon  the  Company's  , 
customers  and  interested  state 
commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  N.E.,  Washington.  D.C. 
20426,  in  accordance  with  Sections 
385.214  and  385.211  of  the 
Commission's  Rules  and  Regulations. 
All  such  motions  or  protests  must  be 
filed  in  accordance  with  Section 
154.210  of  the  Commission's 
Regulations.  Protests  will  be  considered 
by  the  Commission  in  determining  the 
appropriate  action  to  be  taken  in  this 
jffoceeding,  but  will  not  serve  to  make 
protestant  a  party  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  vdth  the 
CommissifHi  and  are  available  for 
inspection. 
Lois  D.  Caahell. 
Secretary. 

[PR  Doc.  96-31193  Filed  12-&-96;  8:45  am) 
MUMQ  coot  STIT-ei-M 


[Docket  Na  RP97-100-00q 

Northwest  Pipeline  Corporation;  Notice 
of  Proposed  Changes  in  FERC  Qaa 
Tariff 

December  3, 1996. 

Take  notice  that  on  November  26, 
1996.  Northwest  Pipeline  Corporation 
(Northwest)  tendered  for  filing  as  part  of 
its  FERC  Gas  Tariff,  the  following  tariff 
sheets,  to  become  effective  December 
27,  1996: 

Third  Reviaed  Vohime  No.  1 

Title  Page  -  • 

Third  Revised  Sheet  No.  1  _"  ..  . 

First  Revised  Sheet  No.  106 

1st  Rev  Third  Revised  Sheet  No.  200    :   •- 

First  Revised  Sheet  No.  21 1 

First  Revised  Sheet  No.  212  -  - 

Second  Revised  Sheet  No.  238 

Third  Revised  Sheet  No.  240  • 

Second  Revised  Sheet  No.  245 

Fifth  Revised  Sheet  No.  246  "'  ' 


Second  Revised  Sheet  No.  247 

Fourth  Revised  Sheet  No.  248 

Third  Revised  Sheet  No.  249 

1st  Rev  Sub  First  Revised  Sheet  No.  272 

1st  Rev  First  Revised  Sheet  No.  273 

Third  Revised  Sheet  No.  282 

First  Revised  Sheet  No.  284 

First  Revised  Sheet  No.  294 

Sixth  Revised  Sheet  No.  375 

Origfaial  Vohme  No.  2 

Title  Page 

Northwest  states  that  this  filing  is 
subniitted  to  conform  Northwest's  tariff 
to  the  updated  regulations  promulgated 
in  Order  Nos.  581  and  582.  Northwest 
states  that  it  has,  among  other  things, 
removed  the  index  of  customers  bom  its 
tariff,  eliminated  its  purchased  gas 
adjustment  (PGA)  tariff  provisions  and 
upNdated  18  CFR  part  154  references. 

Any  person  desiring  to  be  heard  or 
protest  this  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  N.E.,  Washington,  DC 
20426,  in  accordance  with  Sections 
385.214  and  385.211  of  the 
Commission's  Rules  and  Regulations. 
All  such  motions  or  protests  must  be 
filed  as  provided  in  Section  154.210  of 
the  Conunission's  Regulations.  Protests 
will  be  considered  by  the  Commission 
in  determining  the  appropriate  action  to 
be  taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room. 

LobD.CasheU. 
Secretary. 

(FR  Doc  96-31187  Filed  12-6-96;  8:45  am] 
■UMQ  COM  STir-OI-M 


[Dodwt  No.  RP97-117-000] 

(>aiuta  Pipeline  Company;  Notice  of 
Proposed  Changes  in  FERC  Gas  Tariff 

December  3, 1996. 

Take  notice  that  on  November  27, 
1996,  Paiute  Pipeline  Company  (Paiute) 
tendered  for  filing  as  part  of  its  FERC 
Gas  Tariff,  Second  Revised  Volume  No. 
1-A,  the  following  tariff  sheets,  to 
become  effective  December  27, 1996: 

Title  Page 

First  Revised  Sheet  No.  1 
Second  Revised  Sheet  No.  21A 
First  Revised  Sheet  No.  29 
First  Revised  Sheet  No.  93 
First  Revised  Sheet  No.  97 
First  Revised  Sheet  No.  98 
First  Revised  Sheet  No.  99 
Second  Revised  Sheet  No.  160 
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Paiute  states  that  the  purpose  of  this 
filing  is  to  comply  with  the 
requirements  of  Order  Nos.  582  and 
582-A,  issued  in  Docket  No.  RMg5-3.  in 
which  the  Commission  reoiganized, 
revised,  and  updated  its  regulations 
governing  the  form,  composition,  and 
filing  of  rates  and  tariffs  for  interstate 
pipeline  companies. 

Paiute  indicates  that  the  tendered 
tariff  sheets  revise  Paiute's  tariff  to: 

(1)  include  a  mailing  address,  a 
courier  address,  a  telephone  number, 
and  a  fax  number  on  the  title  page; 

(2)  expand  the  table  of  contents  to 
include  the  sections  of  the  general  terms 
and  conditions; 

(3)  add  a  statement  describing  the 
order  in  which  Paiute  discounts  its 
rates; 

(4)  delete  the  index  of  customers  bom 
the  tariff; 

(5)  update  references  to  sections  of  the 
Commissicm's  regulations  that  have 
been  changed;  and 

(6)  clarify  that  all  of  the  General 
Terms  and  Conditions  apply  to  Rate 
Schedule  IT-1. 

Any  person  desiring  to  be  heard  or  to 
protest  this  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission, 
Washington,  O.C.  20426,  in  accordance 
with  Sections  385.214  and  385.211  of 
the  Commission's  Rules  and 
Regulations.  All  such  motions  or 
protests  must  be  filed  in  accordance 
with  Section  154.210  of  the 
Commission's  Regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  PubUc  Reference  \i^ 
Room.  ^-• 

LoiaD.CasheU. 
Secretary. 

[FR  Doc  96-31197  Filed  12-6-96;  8:45  am] 
BILUNG  COGE  6717-«1-M 

[Docket  No.  RP97-1 27-000] 

Questar  Pipeline  Company;  Notioe  of 
Proposed  Changes  in  FERC  Qas  Tariff 

December  3, 1996.  ~ 

Ta  e  notice  that  on  November  29, 
1996,  Questar  Pipeline  Company, 
tendered  for  filing  as  part  of  its  FERC 
Gas  Tariff,  First  Revised  Volume  No.  1, 
the  following  tariff  sheets  to  become 
effective  January  1, 1997: 

Second  Revised  Sheet  No.  150 
Second  Revised  Sheet  No.  151 


First  Revised  Sheet  No.  164 
Second  Revised  Sheet  No.  165 
Original  Sheet  No.  165A 
Third  Revised  Sheet  No.  169 
Original  Revised  Sheet  No.  169A 

Questar  states  that  consistent  with  its 
continued  effort  to  meet  customer  needs 
and  expectations,  and  in  response  to 
customer  requests  for  increased 
flexibility  in  providing  ISS  service,  it  is 
seeking  Commission  approval  of 
proposed  tariff  revisions  that  will  (1) 
eliminate  the  requirement  that  there  be 
uncommitted  Clay  Basin  firm  storage 
capacity  in  order  to  offer  ISS  service,  (2) 
permit  ISS  service  for  any  period  of  time 
and  (3)  require  the  withdrawal  of  ISS 
working  gas  within  30  days  of  notice 
that  capacity  is  required  to  meet  the 
firm  requirements  of  Rate  Schedule  FSS 
shippers.  Questar  has  requested  waiver 
of  18  CFR  154.207  so  that  the  tendered 
tariff  sheets  may  become  effective  as 
proposed. 

Questar  states  further  that  a  copy  of 
this  filing  has  been  served  upon  its 
customers,  the  PubUc  Service 
Commission  of  Utah  and  the  Wyoming 
PubUc  Service  Commission. 

Any  person  desiring  to  be  heard^or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  N.E.,  Washington,  D.C. 
20426,  in  accordance  with  Rules 
385.211  and  385.214  of  the 
Conunission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.211  and 
385.214].  All  such  motions  or  protests 
must  be  filed  in  accordance  with 
Section  154.210  of  the  Commission's 
Regulations.  Any  ]>erson  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Protests  will  be  considered  by 
the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Copies  of  this  filing  are 
on  file  with  the  Commission  and  are 
available  for  pubUc  inspection. 
Lois  D.  CasheU. 
Secretary. 
[FR  Doc  96-31175  Filed  12-6-96;  8:45  am] 

BILUNG  COOE  CTir-OI-M 


[Docket  No.  RP97-128-000] 

South  Georgia  Natural  Gas  Company; 
Notice  of  Proposed  Changes  in  FERC 
Gas  Tariff 

December  3, 1996. 

Take  notice  that  on  November  29, 
1996,  South  Georgia  Natural  Gas 
Comi>any  (South  Georgia)  tendered  for 
filing  as  part  of  its  FERC  Gas  Tariff, 
Second  Revised  Volume  No.  1,  the  tariff 
sheets  set  forth  on  Appendix  A  to  the 


filing,  to  become  effective  January  IL 
1997. 

South  Geoi^a  states  that  the  purpose 
of  this  filing  is  to  comply  with 
Commission  Order  Nos.  582  and  582-A 
requiring,  inter  alia,  that  rates  be  stated 
on  a  thermal  basis.  South  Georgia 
proposes  to  state  all  its  rates  on  a 
Oekatheim  (Dth)  basis  effective  January 
1, 1997,  since  the  Commission  has 
approved  Dth  to  be  the  standard  "n'*  for 
nominations,  allocations  and  invoicing. 
Accordingly  South  Georgia  has  changed 
all  references  in  its  Tariff  from  MMBtu 
to  Dth  in  addition  to  stating  its 
reservation  charge  and  calculation  ior 
firm  service  on  a  Dth  basis.  These 
changes  do  not  impact  firm  shippos' 
contract  quantities  (in  Mcf)  and  do  not 
substantively  alter  the  charges  shippers 
pay  for  service.  South  Georgia  has  also 
made  other  clarifications  to  its  tariff 
required  by  the  orders.  , 

South  Georgia  submits  that  the     I 
Commission  should  grant  it  all  waivers 
necessary  to  place  these  provisions  into 
effect  January  1, 1997. 

Any  person  desiring  to  be  heard  or  to 
protest  this  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  N.E.,  Washington,  D.C. 
20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedures  (18  CFR 
Sections  385.211  and  385.214).  All  such 
motions  and  protests  must  be  filed  in 
accordance  with  Section  154.210  of  the 
Commission's  Regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  ptaty 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  pubUc 
inspection  in  the  PubUc  Reference 
Room. 

Li^D.CMhriI. 
Secretary. 

(FR  Doc.  96-31176  Filed  12-6-96;  8:45  am) 
BMJJNQ  COOE  6717-01-M 


[Docket  No.  RP97-132-00a] 

Southern  Natural  Gas  Company; 
Notice  of  Settlement  Compliance  Filing 

December  3, 1996.    • 

Take  notice  that  on  November  29, 
1996,  Southern  Natural  Gas  Company 
(Southern)  tendered  for  filing  as  part  of 
its  FERC  Gas  Tariff,  Seventh  Revised 
Volvune  No.  1,  the  following  tariff  sheets 
to  become  effective  January  1, 1997: 

9th  Revised  Sheet  No.  14A 
16th  Revised  Sheet  No.  ISA 


.1 


64870 
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9th  Rsviaad  Sheet  No.  16A 
16th  Revised  Sheet  No.  17A 
7th  Revised  Sheet  No.  IBA 

Southern  asserts  that  the  purpose  of 
this  filing  is  to  comply  with  the 
CommissicHi's  Order  issued  on 
September  29, 1995,  which  approved 
the  Stipulation  and  Agreement 
(Settlement]  filed  by  Southern  on  March 

15. 1995  in  Docket  No«.  RP89-224-012, 
et  al.  In  accordance  with  Article  VII  of 
the  Settlement,  Southern  has  made  this 
filing  to  recover  a  GSR  voltmietric 
surcharge  based  on  an  estimate  of  its 
unrecovered  GSR  costs'  as  of  December 

31. 1996  and  its  projected  1997  costs. 
Paragraph  1 7  of  Article  VIZ  of  the 

Settlement  provides  for  Southern  to  file 
by  December  1  of  each  year  to  collect 
unrecovered  gas  supply  reafignment 
(GSR)  costs  through  its  GSR  voliunetric 
siucharge,  to  be  effoctive  for  the  parties 
supporting  the  Settlmnent  beginning 
January  1  of  the  following  year.  The 
proposed  GSR  voltmietric  surcharge  of 
$.0074/MMBtu  replaces  the  $.0628/ 
MMBtu  surcharge  currently  in  effect. 

Southern  states  that  copies  of  the 
filing  were  served  upon  Southern's 
customers,  intervening  parties  and 
interested  state  commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  this  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street.  N.E..  Washington,  D.C. 
20426,  in  accordance  with  Section 
385.214  and  385.211  of  the      - 
Commission's  Rules  and  Regulations. 
All  such  motions  or  protests  must  be 
filed  in  accordance  with  Section 
154.210  of  the  Commission's 
Regulations.  Protests  will  be  considered 
by  the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  wiU 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  Southern's  filing 
are  on  file  with  the  Commission  and  are 
available  for  public  inspection  in  the 
Public  Reference  Room. 
Lois  D.  CaaheU, 
Secretary. 

[FR  Doc.  96-31169  Filed  12-6-96;  8:45  am] 
■UMO  cooc  snr-oi-M 


[Doctot  No.  RP97-133-0001 

Southern  Natural  Gas  Company; 
Notice  of  Revised  Tariff  Sheets 

December  3, 1996. 

Take  notice  that  on  November  29. 
1996,  Southern  Natural  Gas  Company 
(Southern)  tendered  for  filing  as  part  of 
its  FERC  Qas  Tariff,  Seventh  Revised 
Volume  No.  1,  for  following  tariff 


sheets,  to  become  efiiactive  Januaiy  1, 
1997:  '  ^   --     '.i 

Nfaieteendi  Revised  Sheet  Na  14  >  ■ 

Tenth  Revised  Sheet  No.  14a  k.      . 

Forty-First  Revised  Sheet  No.  15 
Seventeenth  Revised  Sheet  No.  15a 
Nineteenth  Revised  Sheet  No.  16 
Tenth  Revised  Sheet  No.  16a 
Forty-First  Revised  Sheet  No.  17 
Seventeenth  Revised  Sheet  Na  17a 
Twenty-fourth  Revised  Sheet  Na  1»  ,    .' 
Eighth  Revised  Sheet  No.  18a 

Section  14.2  of  Southern's  Tariff 
provides  for  an  nnnuiil  recondfiation  of 
Southern's  storage  costs  to  reflect 
differences  between  the  cost  to  Southern 
of  its  storage  gas  inventory  and  the 
amount  Southern  receives  for  such  gas 
arising  out  of  (I)  the  purchase  and  sale 
of  suc£  gas  in  order  to  resolve  shipper 
imbalances;  and  (ii)  the  purchase  and 
sale  of  gas  as  necessary  to  maintain  an 
appropriate  level  of  storage  gas 
inventory  for  system  management 
purposes.  In  the  instant  filing.  Southern 
submits  the  rate  surcharge  to  the 
transportation  component  of  its  rates 
under  Rate  Schedules  FT,  FT-NN.  and 
rr  resulting  from  the  fixed  and  realized 
losses  it  has  incurred  from  the  piutihase 
and  sale  of  its  storage  gas  inventory. 

Southern  states  that  copies  of  the 
filing  were  serve  upon  Southern's 
customers  and  interested  state    ' 
commissions. 

Any  person  desiring  to  be  heard  or  to 
protests  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  N.E.,  Washington,  D.C. 
20426,  in  accordance  with  Sections 
385.214  and  385.211  of  the 
Commission's  Rules  of  Practice  and 
Procedure.  All  such  motions  or  protests 
must  be  filed  in  accordance  with 
Section  154.210  of  the  Commission's 
Regulations.  Protests  will  be  considered 
by  the  Commission  in  determining 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  Southern's  filing 
are  on  file  with  the  Commission  and  are 
available  for  public  inspection. 
LoisO.CaaheU. 
Secretary. 

(FR  Doc.  96-31170  Filed  12-6-96;  8:45  am] 
BiujNO  coof  (nr-oi-M 

[Doclwt  flo.  RP97-136-00Q] 

Southern  Natural  Gas  Company; 
Notice  of  GSR  Cost  Recovery  Filing 

December  3, 1996. 

Take  notice  that  on  November  29, 
1996.  Southern  Natural  Gas  Company 


(Southern)  tendered  fcH-  filing  as  part  of 
its  FERC  Gas  Tariff,  Seventh  Revised 
Volume  No.  1,  the  following  tariff 
sheets,  to  become  effective  January  1, 
1907. 

Tuiff  Shaali  AppUcaUe  to  Coatarting 
PaitiaK 

Eighteenth  Revised  Sheet  No.  14 
FOTtieth  Revised  Sheet  No.  IS 
Eighteenth  Revised  Sheet  No.  18 
Fortieth  Revised  Sheet  No.  17 
Twenty-Third  Revised  Sheet  No.  18 
Twenty-Sixth  Revised  Sheet  No.  29 

Tari£r  Sheets  Applicable  to  Supporting 
Parties: 

Eighth  Revised  Sheet  Na  14a 
Fiiteenth  Revised  Sheet  No.  15a 
Seventh  Revised  Sheet  No.  16a 
Fifteenth  Revised  Sheet  No.  17a 

Southern  set  forth  in  the  filing  its 
revised  demand  surcharges  and  revised 
interruptible  rates  that  vfih  be  charged 
in  connection  with  its  recovery  of  GSA 
costs  associated  with  the  payment  of 
price  differential  costs  under 
imrealigned  gas  supply  contracts  or 
contract  buyout  costs  associated  with 
continuing  realignment  efforts  as  well  as 
sales  function  costs  during  the  period 
August  1.  1996  through  October  31, 
1996.  These  GSR  costs  have  arisen  as  a 
direct  result  of  ctistomers'  elections 
during  restructuring  to  terminate  their 
sales  entitlements  under  Order  No.  636. 

Southern  states  that  copies  of  the 
filing  were  served  upon  Southern's 
customers  and  interested  state 
commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  this  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  N.E.,  Washington.  D.C. 
20426,  in  accordance  with  Sections 
385.214  and  385.211  of  the 
Commission's  Rules  of  Practice  and 
Procedure.  All  such  motions  or  protests 
must  be  filed  in  accordance  with 
Section  154.210  of  the  Commission's 
Regulations.  Protests  will  be  considered 
by  the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  Southern's  filing 
are  on  file  with  the  Commission  and  are 
available  for  public  inspection. 
Lois  D.  Cashell, 
Secretary. 

(FR  Doc.  96-31171  Filed  12-6-96;  8:45  am] 
BajJNQ  cooc  fn7-ei-M 
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[DoclwtNo.RP97-12S-000)         ,    .^  ^ 

Southern  Natural  Qas  Company; 
Notice  of  Proposed  Changes  in  FERC 
Gas  Tariff 

December  3, 1996. 

Take  notice  that  on  November  29. 
1996,  Southern  Natural  Gas  Company 
(Southern)  tendered  for  filing  as  part  of 
its  FERC  Gas  Tariff,  Seventh  Revised 
Volume  No.  1,  the  tarifl'  sheets  set  forth 
on  Appendix  A  to  the  filing,  to  become 
effective  January  1, 1997. 

Southern  states  that  the  purpose  of 
this  filing  is  to  comply  with 
Commission  Order  Nos.  582  and  582-A 
requiring,  inter  alia,  that  all  rates  be 
stated  on  a  thermal  basis.  Southern 
proposes  to  state  all  of  its  rates  on  a 
Dekatherm  (Dth)  basis  effective  January 
1, 1997,  since  the  Commission  has 
approved  Dth  to  be  the  standard  unit  for 
nominations,  allocations  and  invoicing. 

Accordingly,  Southern  has  changed 
all  references  in  its  Tariff  from  MKffitu 
to  Dth  in  addition  to  stating  its 
reservation  charges  and  calculations  for 
firm  service  on  a  Dth  basis.  These 
changes  do  not  impact  firm  shippers' 
contract  quantities  (in  Mcf)  and  do  not 
substantively  alter  the  charges  shippers 
pay  for  service.  Southern  has  also  made 
other  clarifications  to  its  Tariff  required 
by  the  orders. 

Southern  submits  that  the 
Commission  should  grant  it  all  waivers 
necessary  to  place  these  provisions  into 
effect  January  1, 1997. 

Any  person  desiring  to  be  heard  or  to 
protest  this  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  N.E..  Washington,  D.C. 
20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedures  (18  CFR 
Sections  385.211  and  385.214).  All  such 
motions  and  protests  must  be  filed  in 
accordance  with  Section  154.210  of  the 
Commission's  Regulations.  Protests  will 
be  considered  by  the  Commission's 
Regulations.  Protests  will  be  considered 
by  the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on 
file  with  the  Commission  and  are 
available  for  public  inspection  in  the 
Public  Reference  Room. 
UkD.Caahell. 
Secretary. 

[FR  Doc.  96-31174  Filed  12-6-96;  8:45  am] 
BiujNGCOOE  cnr-ei-M 


[DocicM  No.  RP97-«7-00fl|| 

Tennessee  Gas  Pipeline  Company; 
Notica  of  Proposed  Tariff  Changes 

December  3, 1996. 

Take  notice  that  on  November  26, 
1996,  Tennessee  Gas  Pipeline  Company 
(Tennessee)  tendered  for  filing  as  part  of 
its  FERC  Gas  Tariff,  Fifth  Revised 
Volume  No.  1,  the  following  revised 
tariff  sheets  with  a  proposed  effective 
date  of  January  1, 1997: 

Twelfth  Revised  Sheet  No.  20 
Eleventh  Revised  Sheet  No.  23 
Sixth  Revised  Sheet  No.  23B 
Twelfth  Revised  Sheet  No.  268 

Tennessee  states  that  it  is  filing,  the 
tariff  sheets  in  order  to  implement  its 
annual  Transportation  Cost  Rate 
Adjustment  (TCRA)  pursuant  to  Article 
XXIV  of  Tennessee's  FERC  Gas  Tariff. 
Tennessee  states  that  the  adjustment 
reflects  costs  to  be  paid  for 
transportation  on  other  pipelines,  as 
reflected  in  Accoimt  858,.  for  the  period 
January  1. 1997  to  December  31, 1997. 
Teimessee  states  that  the  filing  will 
reduce  its  cmrent  TCRA  surcharge 
under  Rate  Schedule  FT-A  and  Ft-C  by 
$.02  per  dth,  resulting  in  a  TCRA 
surcharge  of  $.25  per  dth.  Tennessee 
also  states  that  the  volumetric  TCRA 
surcharge  under  the  filing  applicable  to 
service  under  Rate  Schedule  FT-GS  will 
be  $.0137  per  dth. 

Any  person  desiring  to  be  heard  or  to 
make  any  protest  with  reference  to  said 
filing  should  file  a  petition  to  intervene 
or  protest  with  the  Federal  Energy 
Regtilatory  Commission,  888  First  Street 
N.E.,  Washington,  D.C.  20426,  in 
accordance  with  Section  385.211  and 
385.214  of  the  Commission's  Rules  of 
Practice  and  Procedure.  All  such 
petitions  or  protests  must  be  filed  in 
accordance  with  Section  154.210  of  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
this  proceeding.  Any  person  wishing  to 
become  a  patty  must  file  a  petition  to 
intervene.  Copies  of  this  filing  are  on 
file  and  available  for  public  inspection 
in  the  FMiblic  Reference  Room. 
LoisD.CaifaeU, 
Secretary. 

[PR  Doc.  96-31184  Filed  12-6-96;  8:45  am] 
BiuJNQ  cooe  •nr-ei-M 


[Dodcet  No.  RP97-08-400] 

Tennessea  Qas  Pipeline  Company; 
Notice  of  Request  For  Waiver  and 
Rling  of  Taka-or-Pay  Reports 

December  3, 1996. 

Take  notice  that  on  November  26, 
1996,  Tennessee  Gas  Pipeline  Company 


(Tennessee)  tendered  for  filing  a  request 
for  waiver  of  Article  XXV  of  the  General 
Terms  and  Conditions  of  its  FERC  Gas 
Tariff,  Fifth  Revised  Volmne  No.  1. 
Tennessee  states  that  it  is  requesting 
this  waiver  to  permit  Tennessee  to  omit 
the  filing  of  the  revised  tariff  sheets 
scheduled  to  be  filed  by  November  30, 
1996,  to  be  efiiective  cm  January  1. 1997, 
in  that  Tennessee  has  incurred  no  new 
amount  of  recoverable  take  or  pay  costs 
since  its  last  recovery  filing  submitted 
on  May  31, 1996  in  Docket  No.  RP96- 
249. 

Tennessee  notes  that  the  deferral  of 
recovery  of  take-or-pay  costs  will  not 
afiiect  the  accoimtin^  for  additional  costs 
and  carrying  charges,  in  accord  with 
Article  XXV,  Sections  3.2  and  3.3,  and 
the  costs  will  be  recovered  through 
fut\ire  filings  pursuant  to  Article  XXV. 

Tennessee  further  notes  that  it  is 
filing  reports  showing  the  derivation  of 
the  balances  in  its  Demand  and 
Voliunetric  Transition  Cost  Accotmts, 
including  carrying  charge  calculations, 
and  the  status  of  its  recovery  filings 
relative  to  the  cap. 

Any  person  desiring  to  be  heard  or  to 
protest  this  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  J^egulatory  Commission,  888 
First  Street,  N.E.,  Washington,  D.C 
20426,  in  accordance  with  385.214  and 
385.211  of  the  Commission's  Rules  and 
Regulations.  All  such  motions  or 
protests  must  be  filed  on  or  before 
December  10. 1996.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  actios  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  an  intervention.  Copies  of  this 
filing  are  on  file  with  the  Commission 
and  are  available  for  public  inspection 
in  the  Public  Reference  Room. 
Lois  D.  CaahsU. 
Secretary. 
(FR  Doc  96-31185  Filed  12-6-96;  8:45  am) 

■LUNG  cooe  t717-ei-M 


[Docket  No.  CP97-106-000] 

Trunkllne  Gas  Company;  Notica  of 
Application 

December  3, 1996. 

Take  notice  that  on  November  19, 
1996,  Trunldine  Gas  Company 
(Trunkline),  P.O.  Box  1642,  Houston, 
Texas  77251-1642,  filed  in  Docket  No. 
CP97-105-000  an  application  pursuant 
to  Section  7(c)  of  the  Nattiral  Gas  Act 
(NGA)  requesting  authority  to  construct 
and  operate  a  compressor  station  in 
Ship  Shoal  Block  139,  Offshore 
Louisiana  and  to  operate  its  Patterson, 
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T/>vi^ii«nA  compression  station  at  an 
increased  level  of  horsepower,  all  as 
more  fully  set  forth  in  the  application 
on  file  with  the  Commission  and  open 
to  public  inspection. 

Specifically.  Trunkline  proposes  to 
construct,  install,  own.  and  operate  a 
compressor  station  to  be  located 
adjacent  to  Trunkline's  T-25  platform  in 
Ship  Shoal  Block  139,  Offshore 
Louisiana,  consisting  of  an  offshore 
platform,  3  compressor  units,  each 
nominally  sized  at  9,650  horsepower 
and  related  facilities  and  to  operate  its 
Patterson,  Louisiana  Qjmpressor  Station 
at  an  increased  level  of  horsepower  fi'om 
its  currently  certificated  level. 
Trunkline  states  that  the  proposed 
fatalities  are  necessary  to  receive  and 
transport  through  its  system  up  to 
500,000  Mcf  per  of  gas  which  is 
currently  being  developed  in  the 
overlapping  production  areas  of  Ewing 
Bank,  Eugene  Island.  South  Timbalier. 
Ship  Shoal,  South  Pelto,  Grand  Isle  and 
Green  Canyon.  Offshore  Louisiana. 

Trunkline  states  that  the  total  cost  of 
the  proposed  facilities  is  estimated  to  be 
$52,217,940  and  will  be  financed  from 
funds  on  hand.  Additionally,  Trunkline 
states  that  it  is  not  requesting  that  the 
cost  of  the  proposed  facilities  be  subject 
to  a  determination  of  rolled-in  pricing 
and  therefore,  to  the  extent  necessary, 
requests  waiver  of  the  poUcy  statement 
in  Docket  No.  PL94-4-000. 

Any  person  desiring  to  be  heard  or  to 
make  any  protest  with  reference  to  said 
application  should  on  or  before 
December  24, 1996.  file  with  the  Federal 
Energy  Regulatory  Commission, 
WashUigton.  D.C.  20426.  a  motion  to 
intervene  or  a  protest  in  accordance 
with  the  requirements  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.214  or  385.211) 
and  the  Regiilations  under  the  Natural 
Gas  Act  (18  CFR  157.10).  All  protests 
filed  with  the  Commission  will  be 
considered  by  it  in  determining  the^ 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  the  protestants  parties 
to  the  proceeding.  Any  person  wishing 
to  become  a  party  to  a  proceeding  or  to 
participate  as  a  party  in  any  hearing 
therein  must  file  a  motion  to  intervene 
in  accordance  with  the  Commission's 
Rules. 

Take  further  notice  that,  pursuant  to 
the  authority  contained  in  and  subject  to 
jurisdiction  conferred  upon  the  Federal 
Energy  Regulation  Commission  by 
Sections  7  and  15  of  the  Natural  Gas  Act 
and  the  Commission's  Rules  of  Practice 
and  Procedure,  a  hearing  will  be  held 
without  further  notice  before  the 
Commission  or  its  designee  on  this 
application  if  no  motion  to  intervene  is 
filed  within  the  time  required  l;ierein,  if 


the  Commission  on  its  own  review  of 
the  matter  finds  that  a  grant  of  the 
certificate  is  required  by  the  public 
convenience  and  necessity.  If  a  motion 
for  leave  to  intervene  is  timely  filed,  or 
if  the  Commission  on  its  own  motion 
believes  that  a  formal  hearing  is 
required,  further  notice  of  such  hearing 
will  be  duly  given. 

Under  the  procedure  herein  provided 
for,  unless  otherwise  advised,  it  will  be 
imnecessary  for  Trunkline  to  appear  or 
be  represented  at  the  hearing. 
LotoD.CuheO.      • 
Secretary. 

(PR  Doc.  96-31180  Filed  12-ft-96;  8:45  am] 
BRUNO  cow  cnr-oi-M 
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[DoeiiM  No.  Emi-480-003.  et  aL] 

Jersey  Central  Power  &  Light 
Company,  et  al.;  Electric  Rate  and 
Corporate  Regulation  Filings 

December  2, 1996 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

1.  Jeney  Central  Power  k  Light 
Company  ^ 

[Docket  No.  ER91^8O-O03l 

Take  notice  that  on  November  IS, 
1996,  Jersey  Central  Power  &  Light 
Company  tendered  for  filing  its 
compliance  filing  in  the  above- 
referenced  docket  pursuant  to  the 
Commission's  order  issued  October  1, 
1996  in  this  docket 

Comment  date:  December  16, 1996,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

2.  Citizeiu  Power  ft  Light  Corp. 
Southeastern  Energy  Reaonrces,  Inc^ 
PowerMark,  LLC,  Global  Petroleum 
Corporation,  CoEnergy  Trading 
Company,  Kibler  Energy  Ltd.,  KinEr<S 
Power  I^arkating,  Inc. 

[Docket  Nos.  ER89-^01-028,  ER95-385-007. 
ER96-332-003.  ER96-359-004,  ER96-1040- 

003.  ER96-1 119-002.  and  ER96-1139-002 
(not  consolidated)] 

Take  notice  that  the  following 
informational  filings  have  been  made 
with  the  Commission  and  are  on  file 
and  available  for  inspection  and 
copying  in  the  Commission's  Public 
Reference  Room: 

On  October  17. 1996,  Citizens  Power 
&  Light  Corporation  filed  certain 
information  as  required  by  the 
Commission's  August  8, 1989.  otdet  in 
Docket  No.  ER89-401-000. 

On  November  18, 1996,  Southeastern 
Energy  Re80iut:es,  Inc.,  filed  certain 
information  as  required  by  the 
Commission's  February  24, 1995,  order 
in  Docket  No.  ER95-385-000. 


On  November  18, 1996,  PowerMaric 
LLC,  filed  certain  information  as 
required  by  the  Commission's  January 
19, 1996,  order  in  Docket  No.  ER96- 
332-000. 

On  November  14, 1996,  Global 
Petroleum  Corporation  filed  certain 
information  as  required  by  the 
Commission's  December  20, 1995,  order 
in  Docket  No.  ER96-359-000. 

On  October  17, 1996.  CoEnergy 
Trading  Company,  filed  certain 
information  as  required  by  the 
Commission's  March  14, 1996,  order  in 
Docket  No.  ER96-1 040-000. 

On  November  18.  1996.  Kibler  Energy 
Ltd.  filed  certain  information  as 
required  by  the  Commission's  April  24, 
1996,  order  in  Docket  No.  ER96-1119- 
000. 

On  November  18, 1996,  KinEr-G 
Power  Marketing,  Inc.,  filed  certain 
information  as  required  by  the 
Commission's  April  30, 1996,  order  in 
Docket  No.  ER96-1139-000. 

3.  Milfbrd  Power  Limited  Partnership 

(Docket  No.  ER93-493-007] 

Take  notice  that  on  November  21, 
1996,  Milford  Power  Limited 
Partnership  tendered  for  filing  an 
updated  market  power  analysis 
demonstrating  that  Milford  and  its 
affiliates,  continue  to  lack  market  power 
in  the  relevant  geographic  market  area. 

Comment  date:  December  16, 1996.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

4.  Direct  Electric  Inc.,  Alliance 
Strategies  Inc.,  Boyd  Roaene  ft 
Associates,  Inc.,  Monterey  Consulting 
Associates,  Inc.  Atmos  Energy  Services, 
Inc.,  Strategic  Energy  Management,  Inc. 

(Docket  Nos.  ER94-1 161-010.  ER95-1381- 
004.  ER9S-1572-003.  ER96-2 14 3-001,  and 
ERg6-2251-001.  ER96-2591-O01  (not 
consolidated]] 

Take  notice  that  the  following 
informational  filings  have  .been  made 
with  the  Commission  and  are  on  file 
and  available  for  inspection  and 
copying  in  the  Commission's  Public 
Reference  Room: 

On  November  4, 1996,  Direct  Electric 
Inc.  filed  certain  information  as  required 
by  the  Commission's  July  18, 1994, 
order  in  Docket  No.  ER94-1 161-000. 

On  November  8. 1996.  Alliance 
Strategies  Incorporated  filed  certain 
information  as  required  by  the 
Commission's  August  25, 1995,  order  in 
Docket  No.  ER95-1 381-000. 

On  October  8, 1996.  Boyd  Rosene  ft 
Associates.  Inc..  filed  certain 
information  as  required  by  the 
Conunission's  October  23, 1995,  order 
in  Docket  No.  ER95-1572-000. 
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Ob  November  21, 1996,  Montmey 
Consulting  Associates.  Inc.,  filed  certain 
information  as  required  by  the 
Commission's  August  8. 1996.  order  in 
Docket  No.  ER96-2143-000. 

On  November  25, 1996,  Atmos  Energy 
Services,  Inc.,  filed  certain  information 
as  required  by  the  Commission's  August 
21, 1996.  order  in  Docket  No.  ER96- 
2251-000. 

On  November  12, 1996,  Strategic 
Energy  Management  filed  certain 
information  as  required  by  the 
Commission's  September  13, 1996, 
order  in  Docket  No.  ER96-2591-000. 

5.  DaPont  Power  Marketing  Inc.,  lUC 
Power  Services,  Thicksten  Grimm 
Bturgum,  Inc. 

[Docket  Nos.  ERg5-1441-007,  ER96-594- 
^003,  andER96-2241-000  (not  consolidated)] 

Take  notice  that  the  following 
informational  filings  have  been  made 
with  the  Commission  and  are  on  file 
and  available  for  inspection  and 
copying  in  the  Commission's  Public 
Reference  Room: 

On  October  31, 1996,  DuPont  Power 
Marketing  Inc.  filed  certain  information 
as  required  by  the  Commission's  August 
30, 1995,  order  in  Docket  No.  EROS- 
1441-000. 

On  November  25, 1996,  lUC  Power 
Services  filed  certain  information  as 
required  by  the  Commission's  February 
9, 1996,  order  in  Docket  No.  ER96-594- 
000. 

On  November  22, 1996,  Thicksten 
Grimm  Burgum,  Inc.,  filed  certain 
information  as  required  by  the 
Commission's  September  16, 1996, 
order  in  Docket  No.  ER96-2241-000. 

6.  Carolina  Power  &  Light  Compaay 

(Docket  No.  ER96-2760-0011 
Take  notice  that  on  November  19, 

1996,  Carolina  Power  &  Light  Company 

tendered  for  filing  copies  of  its  refund 

summary  report  in  the  above  referenced 

docket. 
Copies  of  the  filing  were  served  upon 

the  North  Carolina  Utilities  Commission 

and  the  South  Carolina  Public  Service 

Commission. 
Comment  date:  December  16, 1996,  in 

accordance  with  Standard  Paragraph  E 

at  the  end  of  this  notice. 

7.  Northeast  Utilities  Service  Company 

[Docket  No.  ERg6-3 144-000] 

Take  notice  that  Northeast  Utilities 
Service  Company  (NUSCO)  on 
November  25, 1996,  submitted 
additional  infoimation  on  the  First 
Amendment  to  the  United  Exchange 
Agreement  between  NUSCO,  on  behalf 
of  The  Connecticut  Light  and  Power 
Company  and  Western  Massachusetts 


Electric  Compmiy.  and  Boston  Edison 
Company. 

NUSCO  states  that  a  copy  of  this  filing 
has  been  mailed  to  Boston  Edison. 

NUSCO  requests  that  the  First 
Amendment  become  effective  on 
November  1, 1995. 

Comment  date:  December  16, 1996.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

Standard  Paragraph 

E.  Any  person  desiring  to  be  heard  or 
to  protest  said  filing  should  file  a 
motion  to  intervene  or  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  N.E.,  Washington,  D.C. 
20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procsdure  (18  CFR  385.211 
and  18  CFR  385.214).  All  such  motions 
or  protests  should  be  filed  on  or  before 
the  comment  date.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  bcMZome  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the  * 
Commission  and  are  available  for  public 
inspection. 
Lok  D.  Caabell, 
Secretary. 

[FR  Doc.  96-31166  Filed  12-6-96:  B:4S  am] 
aajJNO  oooc  tn7-oi-r 

(Docket  No.  EL95-7e-001,  at  aL] 

Southwestom  Public  Service 
ComfMny,  et  al.;  Electric  Rate  and 
Coiporate  Regulation  Filings 

December  3, 1996. 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

1.  Southwestern  Public  Service 
Company 

[Docket  No.  £195-76-001] 

Take  notice  that  on  November  12. 
1996.  Southwestern  Public  Service 
Company  (Southwestern)  tendered  for 
filing  a  letter  stating  that  Southwestern 
no  longer  will  b^  seeking  the  waiver  it 
had  requested  in  its  August  25,  1996, 
submittal  filed  in  this  docket. 

Comment  date:  December  17, 1996,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

2.  Oglethorpe  Power  Corporation  and 
Georgia  Power  Company 

[Docket  No.  EL97-13-0001 

Take  notice  that  on  November  29, 
1996,  Oglethorpe  Power  Corporation 
and  Georgia  Power  Company  tendered 
for  filing  an  Amendment  to  its  Joint 


Application  for  Approval  of  Proposed 
Leue  of  Project  Property  and  For  Partial 
Transfer  of  License. 

C(>mment^ate:  December  17, 1996,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

3.  Western  Systems  Power  Pool 

[Docket  No.  ER91-195-025I 

Take  notice  that  on  Novranber  4, 
1996,  the  Western  Systems  Power  Pool 
(WSPP)  filed  certain  information  to 
update  its  July  30, 1996,  quarterly  filing. 
This  date  is  required  by  Ordering 
Paragraph  P)  of  the  Commission's  June 
27, 1991  Order  (55  FERC  161,495)  and 
Ordering  Paragraph  (C)  of  the 
Commission's  June  1. 1992,  Order  On 
Rehearing  Denying  Request  Not  To 
Submit  Information,  And  Granting  In 
Part  and  Denying  In  Part  Privileged 
Treatment.  Pursuant  to  18  CFR  385.211. 
WSPP  has  requested  privileged 
treatment  for  some  of  the  information 
filed  consistent  with  the  June  1, 1992 
order.  Copies  of  WSPP's  informational 
filing  are  on  file  with  the  Commission, 
and  non-privileged  portions  are 
available  for  public  inspection. 

4.  National  Power  Marketing  Company, 
LX.C 

[Docket  No.  ER96-2942-000] 
Take  notice  that  on  November  19, 

1996,  National  Power  Maiiieting 

Company.  L.L.C.  tendered  for  filing  an 

amendment  in  the  above-referenced 

docket. 
Comment  date:  December  17, 1996.  in 

accordance  with  Standard  Paragraph  E 

at  the  end  of  this  notice. 

5.  Continental  Enei^gy  Services,  Inc. 

(Docket  No.  ER97-319-000] 

Take  notice  that  on  November  19, 
1996,  Continental  Energy  Services.  Inc. 
tendered  for  filing  an  amendment  in  the 
above-referenced  docket. 

Comment  date:  December  17, 1996,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice.  ^ 

6.  Wisconsin  Public  Service 
Corporation 

[Docket  No.  ER97-538-000] 

Take  notice  that  on  November  21. 
1996,  Wisconsin  Public  Service 
Corporation  (WPSC),  tendered  for  filing 
ffii  executed  Transmission  Service 
Agreement  between  WPSC  and 
Wisconsin  Power  &  Light  Co.  The 
Agreement  provides  for  transmission 
service  under  the  Open  Access 
Transmission  Service  Tariff,  FERC 
Original  Volume  No.  11. 

Comment  date:  December  17, 1996,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 
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7.  Maine  Public  Service  Company 

[Docket  No.  ER97-54O-000I 

Take  notice  that  on  November  21. 
1996,  Maine  Public  Service  Company 
(Maine  Public),  filed  an  executed 
Service  Agreement  with  Aquila  Power 
Coiporation. 

Qimment  date:  Decen^r  17, 1996,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

8.  Conunonivealth  Edison  Company 

(Docket  No.  ER97-S41-O00I 

Take  notice  that  on  November  21, 
1996,  Commonwealth  Edison  Company 
(ComEd),  submitted  three  Service 
Agreements,  variously  dated, 
establishing  The  Power  Company  of 
America  LP  (PCA),  Commonwealth 
Edison  Company  (Commonwealth),  and 
Central  Illinoif  Public  Service  Company 
(QPS),  as  non-firm  customers  under  the 
terms  of  ComEd 's  Open  Access 
Transmission  Tariff  (OATT).  Also 
submitted  is  a  Service  agreement, 
establishing  Wisconsin  Electric  Power 
Company  (WEPCO),  as  a  firm 
transmission  customer  under  the  terms 
ofComEd'sOATT. 

ComEd  requests  an  effective  date  of 
November  6, 1996,  for  the  service 
agreements  with  PCA,  Commonwealth, 
and  OPS.  and  October  31,  1996  for  the 
service  agreement  with  WEPCO,  and 
accordingly  seeks  waiver  of  the 
Commission's  requirements.  Copies  of 
this  filing  were  served  upon  PCA, 
Commonwealth.  CIPS,  WEPCO  and  the 
Illinois  Commerce  Commission. 

Comment  date:  December  17, 1996.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

9.  The  Energy  Spring,  Inc. 

(Docket  No.  ER97-542-O00) 

Take  notice  that  on  November  21, 
1996,  The  Energy  Spring,  Inc.  (Energy 
Spring),  tendered  for  filing,  pursuant  to 
Rule  207  of  the  Commission's  Rules  of 
Practice  and  Procedure,  18  CFR  385.207, 
an  apphcation  requesting  acceptance  of 
its  proposed  FERC  Electric  Rate 
Schedule  No.  1,  authorizing  market- 
based  rates,  granting  waivers  of  certain 
Commission  Regulations  and  granting 
certain  blanket  approvals.  Consistent 
with  these  requests.  Energy  Spring  seeks 
authority  to  engage  in  electric  power 
marketing  and  to  sell  power  at  marii^et- 
based  rates. 

Comment  date:  December  17, 1996,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

10.  Texas  Utilities  Electric  Company 

(Docket  No.  ER97t-543-0001 

Take  notice  that  on  November  21, 
1996,  Texas  UtiUties  Electric  Company 


(TU  Electric),  tendered  for  filing  aa 
executed  transmission  service         '^■-  ' 
agreement  (TSA)  with  NGTS  Energy 
Siervices  for  certain  Economy  Energy 
Transmission  Service  imder  TU 
Electric's  Tariff  for  Transmission 
Service  To,  From  and  Over  Certain 
HVDC  Interconnections. 

TU  Electric  requests  an  effective  date 
for  this  TSA  that  will  permit  it  to 
become  effective  on  or  before  the  service 
commencement  date  under  the  TSA. 
Accordingly,  TU  Electric  seeks  waiver 
of  the  Commission's  notice 
requirements.  Copies  of  the  filing  were 
served  on  NGTS  Energy  Services  as  well 
as  the  Pubhc  Utility  Commission  of 
Texas. 

Comment  date:  December  17, 1996.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice.  .  >.  . 

11.  Central  Illinois  Public  Service 
Company 

(Docket  No.  ERg7-545-000l  .•. 

Take  notice  that  on  November  22, 
1996,  Central  Illinois  Public  Service 
Company  (OPS),  submitted  a  service 
agreement,  dated  November  6. 1996, 
establishing  Rainbow  Energy  Marketing 
Corporation  (Rainbow  Energy]  as  a 
customer  under  the  terms  of  OPS'  Open 
Access  Transmission  Tariff. 

QPS  requests  an  effective  date  of 
November  6, 1996  for  the  service 
agreements.  Accordingly,  OPS  requests 
waiver  of  the  Commission's  notice 
requirements.  Copies  of  this  filing  were 
served  upon  Rainbow  Energy  and  the 
Illinois  Commerce  Commission. 

Comment  date:  December  17, 1996,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

12.  Louisville  Gas  and  Electric 

Company 

■f..» 
[Docket  No.  ER97-546-000I 

Take  notice  that  on  November  22. 
1996,  Louisville  Gas  and  Electric 
Company  (LG&E),  tendered  for  filing  a 
Non-Firm  Point-to-Point  Transmission 
Service  Agreement  between  LG&E  and 
Williams  Energy  Services  Company 
imder  LG&E's  Open  Access        /  '^       - 
Transmission  Tariff. 

Comment  date:  December  17, 1996,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

13.  Louisville  Gas  and  Electric 
Company 

[Docket  No.  ER97-547-0001 

Take  notice  that  on  November  22, 
1996,  Louisville  Gas  and  Electric 
Company,  tendered  for  filing  copies  of 
a  service  agreement  t)etween  Louisville 
Gas  and  Electric  Company  and  Oval 
Power  L.L.C.  imder  Rate  GSS.   . 


Comment  date:  December  17, 1996,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

14.  Wisconsin  Public  Service 
Corporation 

[Docket  No.  ER97-54A-000) 

Take  notice  that  on  November  22, . 
1996,  Wisconsin  Public  Service 
Corporation  (WPSC),  tendered  for  fiUng 
Supplement  No.  8  to  its  partial 
requirements  service  agreement  with 
Manitowoc  Public  Utilities  (MPU), 
Manitowoc  County,  Wisconsin. 
Supplement  No.  8  provides  MPU's 
contract  demand  nominations  for 
January  1997 — ^December  2001,  imder 
WPSC's  W-2  partial  requirements  tariff 
and  MPU's  appUcable  service 
agreement. 

The  company  states  that  copies  of  this 
filing  have  been  served  upon  MPU  and 
to  the  State  Commissions  where  WPSC 
serves  at  retail. 

Comment  date:  December  17, 1996,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

15.  Louisville  Gas  and  Electric 
Company 

(Docket  No.  ER97-549-000J 

Take  notice  that  on  November  22, 
1996,  Louisville  Gas  and  Electric 
Company  (LG&E),  tendered  for  filing  a 
Blanket  Service  Agreement  between 
LG&E  and  Coral  Power,  L.L.C.  under 
LG&E's  Rate  Schedule  GSS. 

Comment  date:  December  17, 1996,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

16.  Portland  General  Electric  Company 

[Doclcat  No.  ER97-550-000J 

Take  notice  that  on  Novomber  22, 
1996.  Portland  General  Electric 
Company  (PGE),  tendered  for  filing 
under  PGE's  Final  Rule  pro  forma  tariff 
(FERC  Electric  Tariff  Original  Volume" 
No.  8,  Docket  No.  OA96-137-000), 
executed  Service  agreements  for  Non- 
firm  Point-to-Point  Transmission 
Service  and  Firm  Point-to-Point 
Transmission  Service  with  Pan  Energy 
Trading  &  Marketing  Services,  L.L.C. 

Pursuant  to  18  CFR  35.11,  PGE 
respectfully  requests  the  Commission 
grant  a  waiver  of  the  notice 
requirements  of  18  CFR  35.3  to  allow 
the  Service  Agreements  to  become 
effective  November  13, 1996. 

A  copy  of  this  filing  was  caused  to  be 
served  upon  Pan  Energy  Trading  & 
Marketing  Services,  LLC  as  noted  in  the 
filing  letter. 

Comment  date:  December  17, 1996.  in 
accordance  with  Standard  Paragraph  E 
at  the  raid  of  this  notice. 
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Standard  Paragraph 

E.  Any  person  desiring  to  be  heard  or 
to  protest  said  filing  should  file  a 
motion  to  intervene  or  protest  with  the 
Federal  Energy  Regulatory  Ck)nmiission, 
888  First  Street.  N.E.,  Washington.  D.C 
20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  18  CFR  385.214).  All  such  motions 
or  protests  should  be  filed  on  or  before 
the  comment  date.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  \^ome  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Lois  D.  CasheU, 
Secretary. 

[FR  Doc  96-31230  Filed  12-6-96;  8:45  am] 
Biumo  cooE  anr-oi-p 


[Docket  No.  CP97-2S-00(q 

Northwn  Natural  Qas  Company;  Notice 
of  Intent  To  Prepare  an  Environmental 
Aeeeeement  for  the  Propoeed  Peak 
Day  2000  Expanelon  Project  and 
Requeet  for  Comments  on 
Environmental  Issues 

December  3, 1996. 

The  staff  of  the  Federal  Energy 
Regulatory  Commission  (FERC  or  ° 

Commission)  will  prepare  an 
environmental  assessment  (EA)  that  will 
discuss  the  enviroimiental  impacts  of 
the  construction  and  operation  of  the 
facilities  proposed  in  the  Peak  Day  2000 
Expansion  Project.  ^  This  EA  will  be 
used  by  the  Commission  in  its  decision- 
making process  to  determine  whether  an 
environmental  impact  statement  is 
necessary  and  whether  to  approve  the 
project. 

Summary  of  the  Proposed  Project 

Northern  Natural  Gas  Company 
(Northern)  wants  to  expand  the  capacity 
of  its  facilities  in  Iowa,  Minnesota, 
Nebraska,  and  Kansas  to  transport  an 
additional  267,161  miUion  cubic  feet 
per  day  of  natural  gas  to  twenty-six  of 
its  customers.  Northern  seeks  authority 
to  construct  and  operate: 

Phase  J  Facilities  (1997) 

•  18.05  miles  of  30-inch-diameter 
mainline  loops  in  Hardin  County.  Iowa 
and  Rice  County,  Minnesota; 


•  12.35  miles  of  12-inch-diameter  and 
9.68  miles  of  6-inch-diameter  branch 
line  loops  in  Dakota.  Scott.  Wright,  and 
Carver  Coimties,  Minnesota  and 
Dickinson  County,  Iowa; 

•  5.08  miles  of  8-inch-diameter 
branch  line  replacement  in  Carver 
County,  Minnesota; 

•  0.21  mile  6-mile  6-inch-diameter 
branch  line  tie-over  in  Jackson  Coimty, 
Iowa; 

•  two  new  compressor  stations  to 
provide  about  11,634  horsepower  (hp) 
of  compression,  and  modification  of  six 
existing  compressor  stations  to  provide 
an  additional  16.368  hp  of  compression 
in  various  coimties  in  Minnesota.  Iowa. 
Kansas,  and  Nebraska;  and 

•  three  new  town  border  stations 
(TBS)  and  modification  of  31  existing 
TBS  in  Minnesota.  Iowa.  Nebraska,  and 
Wisconsin. 

Phase  n  Facilities  (1998) 

•  4.93  miles  of  30-inch-diameter 
mainline  loop  in  Washington  County, 
Minnesota;  and 

•  one  new  13.037  hp  compressor 
station  Steele  County,  Minnesota. 

The  general  location  of  the  project 
facilities  and  specific  locations  for 
facilities  on  new  sites  are  shown  in 
appendix  1.^ 

Land  Requirements  for  Construction 

Construction  of  the  proposed  facilities 
would  require  about  677.45  acres  of 
land.  Following  construction,  about 
295.89  acres  would  be  maintained  as 
new  permanent  right-of-way  or 
aboveground  facility  sites.  The 
remaining  381.56  acres  of  land  would  be 
restored  and  allowed  to  revert  to  its 
former  use.  • 

The  EA  Process 

The  National  Environmental  Policy 
Act  (NEPA)  requires  the  Commission  to 
take  into  account  the  environmental 
impacts  that  could  result  from  an  action 
whenever  it  considers  the  issuance  of  a 
Certificate  of  Public  Convenience  and 
Necessity.  NEPA  also  requires  us  to 
discover  and  address  concerns  the 
pubUc  may  have  about  proposals.  We 
caU  this  "scoping."  The  main  goal  of  the 
scoping  process  is  to  focus  the  analysis 
in  the  EA  on  the  important 
environmental  issues.  By  this  Notice  of 
Intent,  the  Commission  requests  public 
comments  on  the  scope  of  the  issues  it 
will  address  in  the  EA.  All  comments 


>  Northern  Natural  Gas  Companjr's  application 
wa«  filed  with  the  Commissioa  under  Section  7  of 
the  Natural  Gas  Act  and  Part  157  of  the 
Commission'*  regulations. 


'  The  appendices  referenced  in  this  notice  are  not 
being  printed  in  the  Federal  Ragiirtar.  Copies  are 
available  from  the  Commission's  Public  Reference 
and  Files  Maintenance  Branch,  S88  First  Street, 
N.E.,  Washington,  D.C  20426.  or  call  (202)  206- 
1371.  Copies  of  the  appendices  tvsre  sent  to  all 
those  receiving  this  notice  in  the  mail. 


received  are  considered  during  the 
preparation  of  the  EA.  State  and  local 
government  representatives  are 
encouraged  to  notify  their  constituents 
of  this  proposed  action  and  encourage 
them  to  comment  on  their  areas  of 
concern. 

The  EA  will  discuss  impacts  that     - 
could  occur  as  a  result  of  the 
construction  and  o{>eration  of  the 
proposed  project  under  these  general 
he'bdings: 

•  geology  and  soils 

•  water  resources,  fisheries,  and 
wetlands 

•  vegetation  and  wildlife 

•  endangered  and  threatened  species 

•  public  safety 
e  land  use 

•  cultural  resources 

•  air  quality  and  noise 

•  hazardous  waste 

We  will  also  evaluate  possible 
alternatives  to  the  proposed  project  or 
portions  of  the  project,  and  make 
recommendations  on  how  to  lessen  or 
avoid  impacts  on  the  various  resource 
areas. 

Our  independent  analysis  of  the 
issues  will  be  in  the  EA.  Depending  on 
the  comments  received  during  the 
scoping  process,  the  EA  may  be 
published  and  mailed  to  Federal,  state, 
and  local  agencies,  public  interest 
groups,  interested  individuals,  affected 
landowners,  newspapers,  libraries,  and 
the  Commission's  official  service  list  for 
this  proceeding.  A  comment  period  will 
be  allotted  for  review  if  the  EA  is 
published.  We  will  consider  all 
comments  on  the  EA  before  we 
recommend  that  the  Commission 
approve  or  not  approve  the  project. 

Cnrrently  Identified  Environmental 
Issues 

We  have  already  identified  several 
issues  that  we  think  deserve  attention 
based  on  a  preliminary  review  of  the 
proposed  facilities  and  the 
environmental  information  provided  liy 
Northern. 

•  Seven  federally  listed  endangered 
or  threatened  species  could  be  present 
in  the  proposed  project  area; 

•  Five  of  the  proposed  loops  cross 
residential  areas;  and 

•  A  total  of  6.3  acres  of  agricultural 
land,  currently  used  for  production, 
would  be  converted  to  industrial  use. 

Public  Participation 

You  can  make  a  difference  by  sending 
a  letter  to  the  Secretary  of  the 
Commission  addressing  your  specific  . 
comments  or  concerns  about  the  project 
You  should  focus  on  the  potential 
environmental  effects  of  ^e  proposal, 
alternatives  to  the  proposal  (including 
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alternative  routes),  and  measures  to 
avoid  or  lessen  environmental  impact. 
The  more  specific  your  comments,  the 
more  useful  they  will  be.  Please  follow 
the  instructions  below  to  ensure  that 
your  comments  are  received  and 
properly  recorded: 

Address  your  letter  to:  Lois  Cashell. 
Secretary,  Federal  Energy  Regulatory 
Commission,  888  First  St.i  N.E., 
Washington,  DC  20426; 

Refsrence  Docket  No.  CPg7-25-000: 

Also,  send  a  copy  of  yoiu*  letter  to: 
Ms.  Amy  Chang,  EA  Project  Manager, 
Federal  Energy  Regulatory  Commission, 
888  First  St.,  N.E.,  PR-11.1, 
Washington,  DC  20426;  and 

Mail  your  comments  so  that  they  will 
be  received  in  Washington,  DC  on  or 
before  January  9, 1997.  If  you  wish  to 
receive  a  copy  of  the  EA,  you  should 
request  one  from  Ms.  Chang  at  the  above 
address. 

Becoming  an  Intervener 

In  addition  to  involvement  in  the  EA 
scoping  process,  you  may  want  to 
become  an  official  party  to  the 
proceeding  or  become  an  "intervenor". 
Among  other  things,  interveners  have 
the  right  to  receive  copies  of  case- 
related  Commission  documents  and 
filings  by  other  interveners.  Likewise, 
each  intervenor  must  provide  copies  of 
its  filings  to  all  other  parties.  If  you 
want  to  become  an  intervenor  you  must 
file  a  motion  to  intervene  according  to 
Rule  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR 
385.214)  (see  appendix  2). 

The  date  for  filing  timely  motions  to 
intervene  in  this  proceeding  has  passed. 
Therefore,  parties  now  seeking  to  file 
late  interventions  must  show  good 
cause,  as  required  by  section 
385.214(b)(3),  why  this  time  limitation 
should  be  waived.  Environmental  issues 
have  been  viewed  as  good  cause  for  late 
intervention. 

You  do  not  need  intervenor  statiis  to 
have  your  scoping  comments 
considered. 

If  you  are  interested  in  obtaining 
detailed  maps  of  a  specific  portion  of 
this  project,  -or  procedural  information, 
contact  Ms.  Amy  Chang,  EA  Project 
Manager,  at  (202)  208-1199. 
Uia  D.  CasheU. 
Secretary. 

(PR  Doc.  96-31179  Filed  t2-«-96;  8:45  am] 
aajJNG  CODE  STir-OI-M 


[Project  No.  11291-001  bMUana] 

Star  Mill,  Inc.;  Notice  of  Availability  of 
Draft  Environmental  Aaaessment 

December  3, 1996.  -    *•  -      - 

In  accordance  with  the  National 
Environmental  Policy  Act  of  1969  and 
the  Federal  Energy  Regulatory' 
Commission's  (Commission) 
regulations,  18  CFR  Part  380  (Order  No. 
486.  52  F.R.  47897),  the  Office  of 
Hydropower  Licensing  has  reviewed  the 
application  for  an  original  license  for 
the  Star  Milling  and  Electric  Minor 
Water  Power  Project  (project)  and  has 
prepared  a  Draft  Environmental 
Assessment  (DEA)  for  the  project.  The 
project  is  located  on  the  Fawn  River 
near  the  town  of  Howe,  in  northeastern 
Indiana. 

In  the  DEA,  the  Commission's  staff 
has  analyzed  the  existing  and  potential 
future  environmental  impacts  of  the 
project  and  has  concluded  that  licensing 
the  project,  with  appropriate 
environmental  protection  or 
enhancement  measures,  wonld  not 
constitute  a  major  federal  action  that 
would  significantly  affect  the  quality  of 
the  human  environment. 

Copies  of  the  DEA  are  available  for 
review  in  the  Public  Reference  Branch, 
Room  2A,  of  the  Commission's  offices  at 
888  First  Street,  N.E.,  Washington.  D.C. 
20426. 

Any  comments  should  be  filed  within 
45  days  from  the  date  of  this  notice  and 
should  be  addressed  to  Secretary, 
Federal  Energy  Regulatory  Conunission, 
888  First  Street,  N.E.,  Washington,  D.C 
20426.  Please  affix  Project  No.  11291- 
001  to  all  comments.  For  further 
information,  contact  Nicholas  jayjack, 
Environmental  Coordinator,  at  (202) 
219-2825. 
Lois  D.  CasheU, 
Secretary. 

(FR  Doc.  96-31183  Filed  12-6-96;  8:45  am] 
BUJNG  COM  t717-ei-M 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-«661-«] 

Notice  Of  Public  Meeting  on  Drinking 
Water  Iseues 

Notice  is  hereby  given  that  the 
Environmental  Protection  Agency  (EPA) 
is  holding  a  two-day  pul4ic  meeting  on 
December  12-13, 1996,  for  the  purpose 
of  information  exchange  on  technical 
issues  related  to  the  expedited 
development  of  rules  to  address 
microbial  contaminants  and 
disinfectants/ disinfection  byproducts  in 
drinking  water.  Topics  to  be  discussed 


may  include  enhanced  coagulation,  pre- 
disinfection,  disinfection  processes  or 
other  technical  matters  related  to  the 
development  of  a  Stage  I  Disinfectants/ 
Disinfection  Byproducts  Rule  and 
Interim  Enhanced  Surface  Water 
Treatment  Rule. 

EPA  is  inviting  all  interested  members 
of  the  public  to  attend  the  meeting, 
which  will  be  held  at  a  location  to  be 
determined.  For  further  information 
regarding  the  location,  agenda  or  other 
aspects  of  the  meeting,  members  of  the 
public  are  requested  to  contact  Crystal 
Rodgers  of  EPA's  Office  of  Ground 
Water  and  Drinking  Water  at  (202)  260- 
0676. 

Dated:  December  4, 1996. 
Cynthia  C  Dougherty, 

Director,  Office  of  Ground  Water  and  Drinking 
Water. 
[FR  Doc.  96-31348  Filed  12-6-96:  8:45  am] 

aiLLMQCooE  wao  eo  p 

[Fm.-6«60-3] 

Draft  National  Poilutant  Discharge 
Elimination  System  (NPDES)  General 
Permits  for  the  Eastern  Portion  of 
Outer  Continental  Shelf  (OCS)  of  the 
Gulf  of  Mexico  (GMQ280000) 

AQENCY:  Environmental  Protection 
Agency  (EPA). 

action:  Notice  of  draft  NPDES  general 
permit  reissuance,  notice  to  States  of 
Mississippi,  Alabama  and  Florida  for 
consistency  review  with  approved 
coastal  management  programs. 

SUMMARY:  The  Regional  Administrator 
(RA)  of  EPA  Region  4  (the  "Region")  is 
today  proposing  to  reissue  in  part 
National  Pollutant  Discharge 
Elimination  System  (NPDES)  general 
permits  for  the  Outer  Continental  Shelf 
(OCS)  of  the  Gulf  of  Mexico  (General 
Permit  No.  GMG280000)  for  discharges 
in  the  Offshore  Subcategory  of  the  Oil 
and  Gas  Extraction  Point  Source 
Category  (40  CFR  part  435,  subpart  A). 
The  existing  permit,  jointly  issued  by 
Regions  4  and  6  and  published  at  51  FR 
24897  on  July  9, 1986,  authorizes 
discharges  bom  exploration, 
development,  and  production  facilities 
located  in  and  discharging  to  all  Federal 
watera  of  the  Gulf  of  Mexico  seaward  of 
the  outer  boundary  of  the  territorial 
seas.  Region  6  issued  a  final  permit 
(General  Permit  No.  GMG290000)  for 
the  Western  portion  of  the  OCS  of  the 
Gulf  of  Mexico,  published  at  57  FR 
54642  on  November  19,  1992  for 
facilities  in  Federal  waters  seaward  of 
Louisiana  and  Texas  Waters.  Today's 
proposed  draft  NPDES  permits  cover 
existing  and  new  source  facilities 
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(Alternative  B  of  the  Environmental 
Impact  Statement  (EIS))  with  operations 
on  Federal  leases  occurring  in  water 
depths  seaward  of  200  meters,  occurring 
ofbhore  the  coasts  of  Mississippi, 
Alabama  and  Florida.  The  western 
boundary  of  the  coverage  area  is 
demarcated  by  Destin  Dome  leases 
occurring  offshore  Alabama  or 
Mississippi  in  water  depths  seaward  of 
200  meters.  The  eastern  boimdary  of  the 
coverage  area  is  demarcated  by  the 
Vernon  Basis  leases  north  of  the  26° 
parallel  and  in  water  depths  seaward  of 
200  meters. 

All  permittees  holding  leases  on 
which  a  discharge  has  taken  place 
within  2  years  of  the  effective  dates  of 
the  new  general  permits  (operating 
bcihties)  in  these  areas  must  file  a 
written  notice  of  intent  to  be  covered  by 
either  the  new  general  permit  for 
existing  sources  or  the  new  general 
permit  for  new  sources  within  60  days 
after  pubhcation  of  the  final 
determination  on  this  action.  Non- 
operational  leases,  i.e.,  those  on  which 
no  discharges  have  taken  place  in  the  2 
years  prior  to  the  efiiective  date  of  the 
new  general  permits,  are  not  eligible  for 
coverage  under  either  general  permit, 
and  their  coverage  under  the  old  general 
permit  will  terminate  on  the  effective 
date  of  the  new  general  permits.  No 
NOI's  will  be  accepted  on  non- 
operational  or  newly  acquired  leases 
until  such  time  as  an  exploration  plan 
or  development  production  plan  has 
been  prepared  for  submission  to  EPA. 
The  notice  of  intent  must  contain  the 
information  set  forth  in  40  CFR 
122.28(b)(2)(ii)  and  Section  A.4  of  the 
NPDES  permit.  In  accordance  with  Oil 
and  Gas  Extraction  Point  Source 
Category;  Ofiishore  Subcategory  Effluent 
Guidelines  and  New  Source 
Performance  Standards  published  at  58 
FR  12454  on  March  4, 1993,  EPA  Region 
4  is  making  an  Environmental  Impact 
Statement  (EIS)  available  conciirrently 
with  the  general  permits  for  review 
during  the  public  comment  period  that 
addresses  potential  impacts  from 
faciUties  that  may  be  defined  as  new 
sources  in  the  context  of  a 
comprehensive  offshore  permitting 
strategy.  As  set  forth  in  Section  2.4.2  of 
the  EIS,  the  Regional  Administrator  has 
determined  that  the  area  shoreward  of 
the  200  meter  depth  includes  extensive 
live  bottom  and  other  valuable  marine 
habitats  and  includes  areas  of  biological 
concern,  which  should  be  subject  to 
more  stringent  review  based  on  the 
ocean  discharge  criteria  under  Section 
403  of  the  Clean  Water  Act  (CWA)  and 
findings  of  the  EIS.  Accordingly, 
individual  permits  will  be  issued  for 


operating  facilities  on  lease  blocks 
traversed  by  and  shoreward  of  the  200 
meter  water  depth.  Owners  or  operators 
of  those  leases  will  be  notified  in 
writing  that  an  individiial  permit  is 
required.  A  brief  statement  of  the 
reasons  for  this  decision  will  be 
provided,  together  with  an  appUcation 
form  and  a  deadline  for  filing  the 
application.  If  a  timely  application  is 
received,  general  permit  coverage  will 
continue  and  shall  automatically 
terminate  on  the  date  final  action  is  t 
taken  on  the  individual  NPDES  permit 
appUcation,  in  accordance  with  40  CFR 
122.28(b)(3)(ii)-  No  application  will  be 
accepted  for  non-operational  leases 
imtil  such  time  as  an  exploration  plan 
or  development  production  plan  has 
been  prepared  for  submission  to  EPA. 
Owners  of  non-operational  leases  and 
operators  who  neither  file  a  notice  of 
intent  nor  an  individual  permit 
appUcation  will  lose  coverage  imder  the 
old  general  permit  on  the  effective  date 
of  the  new  general  permits. 

As  propceed,  these  NPDES  general 
permits  include  BPT.  BCT,  and  BAT 
limitations  for  existing  sources  and 
NSPS  limitations  for  new  sources  as 
recently  promulgated  in  the  effluent 
guidelines  for  the  o&hore  subcategory 
at  58  FR  12454  (March  4,  1993).  The 
permits  also  address  a  decision  of  the 
Ninth  Circuit  Court  of  Appeals  by 
estabUshing  limits  on  cadmium  and 
mercury  and  by  reihoving  references  to 
Alternative  Toxicity  Requests.  In 
addition,  the  permits  delete  references 
to  the  Diesel  PiU  Monitoring  Program, 
incorporate  a  new  limitation  on  garbage 
discharges  consistent  with  the 
regulations  of  the  U.S.  Coast  Guard, 
clarify  the  appUcabiUty  of  some  of  the 
permit's  effluent  limitations  and 
reporting  requirements,  establish 
aquatic  toxicity  limitations  for  produced 
water,  and  include  a  reopener  clause. 
DATES:  Comments  on  this  proposed 
action  must  be  received  by  February  7. 
1997. 

ADDRESSES:  Persons  wishing  to 
comment  upon  or  object  to  any  aspects 
of  this  permit  reissuance  or  wishing  to 
request  a  public  hearing,  are  invited  to 
submit  same  in  writing  within  sixty  (60) 
days  of  this  notice  to  the  Office  of 
Environmental  Assessment,  United 
States  Environmental  Protection 
Agency,  Region  4,  Atlanta  Federal 
Center,  100  Alabama  Street,  S.W., 
Atlanta.  GA  30303-3104,  Attention:  Ms. 
Lena  Scott. 

FOR  FURTHER  INFORMATION  CONTACT: 
Contact  Mr.  Roosevelt  Childress,  Chief, 
Surface  Water  Permits  Section, 
telephone  (404)  562-9279,  or  Mr.  Larry 
Cole,  Environmental  Engineer. 


telephcme  (404)  562-9307  or  the 
foUowing  address:  Water  Management 
Division,  Surface  Water  Permits  Section, 
U.S.  EPA,  Region  4,  Atlanta  Federal 
Center.  100  Alabama  Street,  S.W.. 
Atlanta,  GA  30303-3104. 

SUPPLEMENTARY  INFORMATION: 

Procedures  for  Reaching  a  Final  Pomit 
Decision 

Pursuant  to  40  CFR  124.13,  any 
person  who  beUeves  any  condition  of 
the  permit  is  inappropriate  must  raise 
all  reasonably  ascertainable  issues  and 
submit  all  reasonably  available 
arguments  in  full,  supporting  their 
position,  by  the  close  of  the  comment 
period.  AU  comments  on  the  proposed 
NPDES  general  permits  and  the  EIS 
received  within  the  60-day  period  will 
be  considered  in  the  formulation  of  final 
determinations  regarding  the  permit 
reissuance.  In  addition,  pubUc  hearings 
will  be  held.  See  PubUc  Hearing  Notice 
section  below  for  locations  of  pubUc 
hearings  in  each  city. 

After  consideration  of  all  written 
comments  and  the  requirements  and 
poUcies  in  the  Act  and  appropriate 
regvdations,  the  EPA  Regional 
Administrator  wiU  make  determinaticxis 
regarding  the  p>ermit  reissuance.  If  the 
determinations  are  substantiaUy 
unchanged  from  those  announced  by 
this  notice,  the  Administrator  will  so 
notify  all  persons  submitting  written    ' 
comments.  If  the  determinations  are 
substantially  changed,  the 
Administrator  wiU  issue  a  pubUc  notice 
indicating  the  revised  determinations. 

A  formal  hearing  is  available  to 
challenge  any  NPDES  permit  issued 
according  to  the  regulations  at  40  CFR 
124.15  except  for  a  general  permit  as 
dted  at  40  CFR  124.71.  Persons  affected 
by  a  general  permit  may  not  challenge 
the  conditions  of  a  general  permit  as  a 
right  in  further  Agency  proceedings. 
They  may  instead  either  challenge  the 
general  permit  in  coiut,  or  apply  for  an 
individual  permit  as  specified  at  40  CFR 
122.21  as  authorized  at  40  CFR  122.28, 
and  then  request  a  formal  hearing  on  the 
issuance  or  denial  of  an  individual 
permit.  Additional  information 
regarding  these  procedures  is  available 
by  contacting  Ms.  Kathleen  L.  Wilde. 
Office  of  Regional  Counsel  at  (404)  562- 
9547. 

Procedures  for  Obtaining  General 
Permit  Coverage 

Notice  of  Intent  (NOI)  requirements 
for  obtaining  coverage  for  operating 
faciUties  imder  both  permits  are  stated 
in  Part  I  Section  A.4  of  the  general 
permit.  Coverage  under  the  new  general 
permit  is  effiective  upon  receipt  of 
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notification  of  incltision  from  the 
Director  of  the  Water  Management 
Division.  EPA  will  act  on  the  NOI 
within  a  reasonable  period  of  time. 

Exclusion  of  Non-Opentioiud  Leases 

These  permits  do  not  apply  to  non- 
operational  leases,  i.e.,  those  on  which 
no  discharge  has  taken  place  in  the  2 
years  prior  to  the  effective  dates  of  the 
new  general  permit.  EPA  will  not  accept 


NOI's  for  sudi  leases,  and  these  general 
permits  will  not  cover  such  leases.  Non- 
operational  leases  will  lose  coverage 
under  the  old  general  permit  on  the 
effective  date  of  the  new  general 
permits.  No  subsequent  exploration, 
development  or  production  activities 
may  take  place  on  these  leases  until  and 
unless  the  lessee  has  obtained  coverage 
under  one  of  the  new  general  permits  or 


an  individual  permits.  EPA  will  not 
accept  NOI's  m  individual  permit 
applications  for  non-operational  or  new 
acquired  leases  imtil  such  time  as  an 
exploration  plan  or  development 
production  plan  has  been  prepared  for 
submission  to  EPA. 

The  new  permitting  requirements  for 
leases  covered  under  the  old  general 
permits  are  summarized  in  Table  1. 


Table  i.—New  Permitting  Recxjirements  for  Leases  Covered  Under  the  Old  General  Permit 


Lease  location 

Discharge  status 

Coverage  requrwTwnts 

Date  old  general  pemiit' 
expires 

Type  of  permit  coverage 

Outside  200  meter  Isobath 

(1)  Operation^ 

Fde  an  NOI  within  60  days 

Date  EPA  Notifiee  Lessee 

New  Genral  Permit,  except 

of  effective  date  of  new 

of  New  Coverage  Deci- 

near an  Area  of  Biotogi- 

. 

general  permit 

sion. 

cai  Concern. 

(2)  Leases  With  Imminent 

Fie  NOI  At  Time  Explo- 

Effective Date  of  New 

New  Gerwral  Permft.  ex- 

Proiects. 

ration  Plan  or  Develop- 
ment Production  Plan 

General  Permit 

cept  near  an  Area  of  Bi- 
ological Concern. 

"• 

Exists. 

• 

(3)  NorvOpecatortal  ...~..... 

No  NOI  wM  Im  accepted; 
IneHgble  tor  QenecaJ 
Permit  Coverage. 

Effective  Date  of  New 
General  PenniL 

None 

Inside  200  meter  Isobath  ... 

(1)  Operation^     

Fie  anindMidual pennit 

Date  EPA  notifies  lessee 
of  IrKfvidual  permrt  dect- 

IndMdual  PenniL 

applcation  wmhin  iZO 

days  of  effective  date  of 

sioa 

- 

new  general  permit 

(2)  Leases  with  Imminent 

Fie  an  Indvidual  Pennit 

Effective  date  of  New 

IndMdual  PenniL 

Profects. 

Application  when  Les- 
see has  Exploration 

General  PermiL 

Plan  or  Development 

- 

Production  Plaa 

■- 

(3)  NonOperational  ......;.. 

Ineigftile  For  General  Per- 
mit CkMerage. 

Effective  Date  of  New 
General  Permit 

None 

SUte  Water  Quality  Certification 

Because  state  waters  are  not  included 
in  the  area  covered  by  the  OCS  general 
permit,  its  effluent  limitations  and 
monitoring  requirements  are  not  subject 
to  state  water  quality  certification  under 
CWA  Section  401. 

State  Consistency  Determination 

This  Notice  will  also  serve  as  Region 
4's  requirement  under  the  Coastal  Zone 
Management  Act  (CZMA)  to  provide  all 
necessary  information  for  the  States  of 
Mississippi,  Alabama  and  Florida  to 
review  this  action  for  consistency  with 
their  approved  Coastal  Management 
Programs.  A  copy  of  the  consistency 
determination  on  the  proposed  activities 
is  being  sent  to  each  afiiected  State, 
along  with  draft  copies  of  the  draft 
NPDES  general  permit.  Fact  Sheet, 
preliminary  Ocean  Discharge  Criteria 
Evaluation,  and  draft  Environmental 
Impact  Statement.  Other  relevant 
information  is  available  upon  request 
from  each  State  for  their  review. 
Comments  regardmg  State  Consistency 
are  invited  in  writing  within  sixty  (60) 
days  of  this  notice  to  the  Office  of 
Public  Affairs.  United  States 
Envirormiental  Protection  Agency, 


Region  4.  Atlanta  Federal  Center.  100 
Alabama  Street.  S.W.,  Atlanta.  GA 
30303-3104,  Attention:  Ms.  Lena  Scott. 

Public  Hearing 

A  total  of  four  (4)  public  hearings  are 
being  planned  on  this  proposed  action. 
Hie  1st  hearing  is  scheduled  on 
Tuesday,  January  28th  at  6:00  p.m  in 
Biloxi,  Mississippi  at  the  Marine 
Education  Center  and  Aquarium.  The 
2nd  hearing  is  scheduled  on  Wedneday, 
January  29Ui  at  6:00  p.m.  in  Gulf  Shores, 
Alabama  at  the  Adult  Education  Center. 
The  3rd  hearing  is  scheduled  on 
Thursday.  January  30th  at  6:00  pjn.  in 
Pensacoia.  Florida  at  the  Booker  T. 
Washington  High  School.  The  4th 
hearing  is  scheduled  on  Tuesday. 
February  4th  at  6:00  p.m.  in  St.       '  >  ■ 
Petersburg.  Florida  at  the  Florida 
Marine  Research  institute.  Persons 
interested  in  obtaining  directions  to 
these  hearing  should  contact  Ms.  Lena 
Scott  at  (404)  562-9607.       " 

Administrative  Record 

The  proposed  NPDES  genwal  permits, 
fact  sheet,  preliminary  403(c) 
determination.  EIS  ai^d  other  relevant 
docimients  are  on  file  and  may  be 


inspected  any  time  between  8:15  a.m. 
and  4:30  p.m..  Monday  through  Friday 
at  the  address  shown  below.  Copies  of 
the  draft  NPDES  general  permits,  fact 
sheet,  preliminary  403(c)  determination, 
EIS  and  other  relevant  docimients  may 
be  obtained  by  writing  the  U.S.  EPA, 
Region  4,  Atlanta  Federal  C«iter,  100 
Alabama  Street.  S.W.,  Atlanta,  Georgia 
30303-3104,  Attention:  Ms.  Lena  Scott, 
or  calling  (404)  562-9607. 
Devuly  H.  Baniiter, 
Deputy  Director,  Water  Management  Division. 
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Fact  Sheet 

L  Background  Informatioii  Concerning 
General  Permits  and  Proposed 
Individual  Permits 

Section  301(a)  of  the  Clean  Water  Act 
(the  "Act)  provides  that  the  discharge  of 
pollutants  is  unlawful  except  in 
accordance  with  the  terms  of  an  NPDES 
permit.  The  Regional  Administrator  has 
determined,  on  the  basis  df  the  EIS,  that 
oil  and  gas  facilities  seaward  of  the  200 
meter  water  depth  in  certain  parts  of  the 
Eastern  Portion  of  the  Gulf  of  Mexico  as 
described  in  the  proposed  NPDES 
general  permits  are  more  appropriately 
controlled  by  general  permits  rather 
than  individual  permits,  40  CFR 
§  122.28(c).  This  determination  covers 
both  existing  sources  and  new  sources. 
Accordingly,  two  (2)  NPDES  general 
permits  are  being  proposed:  one 
jcovering  existing  sources  and  the 
second  covering  new  sources.  This 
decision  is  based  on  40  CFR  122.28, 40 


CFR  125  (Subpart  M— Ocean  Discharge 
Criteria),  Environmental  Impact 
Statement  and  the  Agency's  previous 
decisions  in  other  areas  of  the  Gulf  of 
Mexico's  Outer  Continental  Shelf  (OCS). 
As  in  the  case  of  individual  permits, 
violation  of  any  condition  of  a  general 
pennit  constitutes  a  violation  of  the  Act 
that  is  enforceable  imder  section  309  of 

the  Act  

In  accordance  with  40  CFR 
122.28(a)(4)(iii),  any  owner  or  operator 
authorized  by  a  general  permit  may 
%quest  to  be  excluded  from  the 
coverage  of  the  general  permit  by 
applying  for  an  individual  permit.  The 
owner  or  operator  shall  submit  an 
application  under  40  CFR  122.21,  with 
reasons  supporting  the  request,  to  the 
Director,  Water  Management  Division, 
Surface  Water  Permits  Section,  U.S. 
EPA,  Atlanta  Federal  Center,  100 
Alabama  Street.  S.W..  Atlanta.  GA 
30303-3104. 

A.  Previous  OCS  NPDES  General  Permit 

The  Regional  Administrator  for  EPA 
Region  4  is  today  proposing  to  reissue 
in  part  the  National  Pollutant  Discharge 
Elimination  System  (NPDES)  general 
permit  for  the  Outer  Continental  Shelf 
of  the  Gtilf  of  Mexico  (General  Permit 
No.  GMG280000)  under  Regicm  4 
jurisdiction.  This  previous  permit, 
published  at  51  FR  24897  (July  9. 1986). 
issued  jointly  for  the  Eastern  and 
Western  Gulf  of  Mexico  by  Regions  4 
and  6,  expired  on  July  1, 1991.  Region 
6  reissued  a  final  existing  permit  for  the 
Western  Portion  of  the  Outer 
Continental  Shelf  (General  Permit  No. 
GMG290000),  pubUshed  at  57  FR  54642 
(November  19, 1992)  writh  a 
modification  published  at  58  FR  63964 
(December  3, 1993).  Region  4,  continued 
coverage  under  the  previous  OCS 
general  permit  to  permittees  that 
requested  to  be  covered  before  the 
previous  general  permit  expired  on  July 
1, 1991.  Today's  proposed  Eastern  Gulf 
of  Mexico  OCS  general  permits  regulate 
existing  source  and  new  source  OCS 
discha^es  throughout  the  Gulf  of 
Mexicp  for  offshore  areas  imder  the 
jurisdiction  of  Region  4. 

B.  Discussion  of  three  (3)  Alternatives 
Examined  by  the  Environmental  Impact 
Statement  (EIS) 

Since  the  promulgation  of  efQuent  ^ 
guidelines  and  standards  of 
performance  for  new  sources  at  58  FR 
12454  (March  4, 1993),  EPA  regulations 
in  40  CFR  122.29(c]  require  that  the 
issuance  of  an  NPDES  permit  to  a  new 
source  be  subject  to  environmental 
review  provisions  of  the  National 
Envirotmiental  Policy  Act  (NEPA)  as 
defined  in  40  CFR  Part  6,  Subpart  F.  A 


Draft  Environmental  Impact  Statement 
(EIS)  has  been  prepared  by  EPA.  The 
EIS  examined  three  (3)  alternatives  for 
permitting  exploration  development  and 
production  phases  of  oil  and  gas 
activities.  Alternative  A:  Issukig  two 
general  permits,  one  for  existing  sources 
and  the  other  for  new  sources,  that 
would  cover  the  entire  EPA  Region  4 
jurisdictional  area  except  areas  under 
moratorium.  Alternative  B  (EPA's 
preferred  alternative):  Issuing  two 
general  permits,  one  for  existing  sources 
and  the  other  for  new  sources,  that 
would  only  apply  to  locations  seaward 
of  the  200  meter  isobath,  and  would 
exclude  areas  under  moratorium. 
Alternative  C:  EPA  would  not  issue 
NPDES  general  permits  covering  either 
existing  sources  or  new  sources  and 
would  handle  all  future  oil  and  gas 
activities  occurring  in  EPA  Region  4 
jurisdictional  area  hy  individual 
permits.  Chapter  2  of  the  EIS  should  be 
reviewed  for  a  discussion  of  these  three 
(3)  alternatives.  Chapter  3  of  the  EIS 
discusses  the  affected  environment  and 
{>otential  environmental  consequences 
of  the  three  (3)  alternatives.  EPA,  Region 
4,  expects  comments  on  all  alternatives 
examined  in  the  EIS  during  the  public 
comment  period. 

C.  Conclusions  from  EIS  on  Biological 
Communities  in  the  Coastal  Shelf  and 
Shelf-Break  Zone 

The  EIS  reviews  available  data  and 
studies  on  discharges  from  oil  and  gas 
facilities  and  the  potential  for  these 
discharges  resulting  in  impacts  to 
benthic  communities  of  short  and  long 
term  duration.  The  EIS  concludes  that 
because  of  the  abimdance  and 
sensitivity  of  the  biological  resources 
present  fit)m  200  meters  of  depth  and 
shallower  and  potential  secondary 
impacts,  individual  permits  for  these 
areas  which  incorporate  pennit 
stipulations  on  a  case-by-case  review 
would  be  more  protective  of  the 
numerous  biological  communities 
present  in  the  200  meter  water  depths 
or  shallower,  and  help  ensiu« 
compliance  with  Section  403(c)  of  the 
CWA.  Because  areas  of  biological 
concern  are  more  abimdant  in  water 
depths  of  200  meters  or  shallower  and 
potential  for  environmental  impacts  is 
greater,  Region  4  chose  alternative  B  as 
its  preferred  alternative  as  the 
permitting  strategy  for  the  Eastern  Gulf 
of  Mexico.  This  alternative  allows  for 
case-by-case  review  of  more  biologically 
sensitive  areas.  This  strategy  requires 
current  or  proposed  oil  and  gas 
operations  shoreward  of  the  200  meter 
water  depth  to  seek  individual  existing 
source  or  new  source  permits,  as 
appropriate. 
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D.  Proposed  Eastern  Gulf  of  Mexico 
NPDES  General  Permits  * 

These  proposed  diail  Eastern  Gulf  of 
Mexico  NPDES  general  permits 
authorize  discharges  from  exploratim, 
development,  and  production  facilities 
(existing  sources  or  new  sources] 
discharging  to  Federal  waters  of  the 
United  States  of  the  Gulf  of  Mexica 
Region  4's  coverage  area  for  these 
general  permits  includes  all  discharges 
occurring  in  leases  located  seaward  of 
the  200  meter  water  depth  for  offshore 
Mississippi,  Alabama  and  Florida,  as 
explained  in  Part  I  Section  A(2)  of  the 
general  permit.  This  proposed  coverage 
area  excludes  all  Federal  leases  located 
offshore  Mississippi,  since  all  Region  4's 
Federal  leases  occur  in  water  depths  of 
less  than  200  meters;  however,  since 
activities  occurring  under  this  proposed 
action  potentially  affect  Mississippi's 
coastal  waters,  the  State  of  Mississippi 
will  be  included  in  this  Federal  action 
for  Coastal  Zone  Management  (CZM) 
Consistency  determinations  and  all 
other  necessary  State  requirements. 
These  permits  do  not  cover  areas 
included  under  Congressional  or 
Presidential  moratorium  for  oil  and  gas 
activities  in  Federal  waters. 

40  CF.R.  §  122.29  requires  that 
separate  permits  be  issued  for  new 
sources.  Accordingly,  two  general 
permits  will  be  issued  for  the  area 
seaward  of  the.200  meter  depth:  one  for 
new  sources,  and  the  other  for  existing 
soiut»s.  These  permits  apply  only  to 
operating  facilities;  they  do  not  apply  to 
non-operational  leases. 

(1)  New  Source  General  Perioit 

The  RA  has  determined,  in 
accordance  with  40  CFR  §  122.28(c], 
that  the  new  source  general  permit  will 
apply  to  all  new  sources,  as  that  term  is 
defined  at  40  CFR  §  122.2  as  "any 
building,  structiue,  facility,  or 
installation  from  which  there  is  or  may 
be  a  discharge  of  pollutants,  the 
construction  of  which  is  commenced: 

(a)  After  promulgation  of  standards  of 
performance  under  section  306  of  CWA 
which  are  applicable  to  such  source,  or 

(b)  After  proposal  of  standards  of 
performance  in  accS>rdance  with  section  306 
of  CWA  which  are  applicable  to  such 
sources,  but  only  if  the  standards  are 
promulgated  in  accordance  with  section  306 
within  120  days  of  their  proposal." 

If  construction  was  commenced  after 
Marc:h  4, 1993,  the  facility  is  a  new 
source.  Because  dril^ng  rigs  are  moved 
from  site  to  site  for  several  years  and 
pnxiuction  platforms  can  be  built  on 
shore  and  transported  to  an  offshore 
site,  the  actiial  construction  of  the 
equipment  or  facility  can  occur  years 


before  there  is  a  discharge  of  pollutants 
from  that  eqmpmeiH  or  facility  at  a 
particular  site.  Therafore.  the  definition 
of  the  "construction"  of  a  new  source 
miist  be  addressed.  The  regulations  at 
40  CFR  122.29(b)(4)  state: 

"(4)  Conslruction  of  a  new  source  as 
defined  under  §  122.2lias  commenced  if 
the  owner  or  operator  has: 

(i)  Begun,  or  caused  to  begin  as  part  of  a 
continuous  on-site  construction  program: 

(A)  Any  placement,  assembly,  or 
installation  of  facilities  or  equipment;  or 

(B)  Significant  site  preparation  work         « 
including  clearing,  excavation  or  removal  of 
existing  buildings,  structures,  or  focilities 
which  is  necessary  for  the  placement, 
assembly,  or  installation  of  new  sources 
fiacilities  or  equipment;  or 

(ii)  Entered  into  a  binding  contractual 
obligation  for  the  purchase  of  facilities  or 
equipment  which  are  intended  to  be  used  in 
its  operation  within  a  reasonable  time. 
Options  to  purchase  or  contracts  which  can 
be  terminated  or  modified  without 
substantial  loss,  and  contracts  for  fisasibiUty 
engineering,  and  design  studies  do  not 
constitute  a  contractual  obligation  under  the 
paragraph." 

EPA  defines  "significant  site 
preparation  work"  as  "the  process  of 
clearing  and  preparing  an  area  of  the 
ocean  floor  for  purposes  of  constructing 
or  placing  a  development  or  production 
facility  on  or  over  the  site"  (50  FR 
34619).  Therefore,  development  and 
production  wells  are  new  sources  unless 
the  site  was  cleared  and  prepared  for  the 
purposes  of  constructing  or  placing  a 
development  or  production  faciUty  over 
that  site  before  the  promulgation  of  the 
effluent  guideline  for  the  ofiishore     •     : . 
subcategory  on  March  4, 1993. 
Exploration  activities  are  not  considered 
significant  site  preparation  work; 
therefore  sites  where  exploration  has 
occurred  are  not  considered  existing 
sources. 

EPA  regulations  also  define  the  term 
"site"  at  40  CFR  122.2  as  "the  land  or 
water  area  where  any  facility  or  activity 
is  physically  located  or  conducted, 
including  adjacent  land  used  in 
connection  with  the  facility  or  activity." 
EPA  interprets  the  term  "water  area"  to 
mean  the  "specific  geographical 
location  where  the  exploration, 
development,  or  piroduction  activity  is 
conducted,  including  the  water  colimm 
and  ocean  floor  beneath  activities." 
Thus,  if  a  new  platform  is  built  at  or 
-moved  from  a  different  location,  it  will 
be  considered  a  new  soiirce  when 
placed  at  the  new  site  where  its  oil  and 
gas  activities  take  place.  Even  if  the 
platform  is  placed  adjacent  to  an 
existing  platform,  the  new  platform  will 
still  be  considered  a  "new  source" 
occupying  a  "new  water"  area,  and 
therefore,  a  "new  site"  (50  CFR  34618). 


(2)  Existing  Source  General  Permit 

All  other  facilities  must  bbtain 
coverage  under  the  existing  source 
general  permit.  Existing  sources  are 
those  facilities  where  significant  site 
preparation  woik  has  occiured,  or 
development  and  production  activity 
has  taken  place,  on  or  before  March  4, 
1993.  These  same  facilities,  however, 
would  become  new  sotutss  if  they 
moved  to  a  new  water  area  to  commence 
production  or  development  activities. 
Exploratory  activities  require  existing 
source  general  permit  coverage. 

(3)  Application  Procedures 

Permittees  holding  leases  with 
operating  facilities  seaward  of  the  200 
water  meter  depth  will  be  required  to 
file  a  Notice  of  Intent,  pursuant  to  40 
CFR  §  122.28(b)(2)(ii),  to  be  covered  by 
either  the  new  source  general  permit  or 
the  existing  source  general  p>ermit,  as 
applicable,  within  60  days  after 
publication  of  the  final  determination 
on  this  action.  Such  notice  fulfills  the 
permit  application  requirements  under 
federal  regulations.  The  permittee  will 
be  covered  under  the  appropriate  new 
general  pemut  (existing  or  new  source) 
upon  receipt  of  notification  of  inclusion 
from  the  EKrector.  A  discharger  having 
coverage  under  the  old  general  permit 
who  fails  to  timely  submit  such  a  notice 
is  not  authorized  to  discharge  piu^uant 
to  40  CF.R.  §  122.28(b)(2),  and  is  no 
longer  covered  under  the  old  general 
permit. 

E.  Proposed  Individual  Permits 

All  lease  blocks  with  operating 
facilities  traversed  by  or  shoreward  of 
the  200  meter  isobath  wiU  be  required 
to  apply  for  and  obtain  individual 
permits  in  order  to  discharge  into  U.S. 
waters.  No  individual  permits  will  be 
issued  for  non-operational  leases  until 
an  exploration  plan  or  development 
production  plan  has  been  prepared  for 
submission  to  EPA.  As  witii  the  general 
permits,  there  are  two  kinds  of 
individual  permits  that  will  be  issued. 

The  first  is  an  individual  new  source 
permit  The  application  requirements 
for  new  sources  are  set  forth  at  40  CF.R. 
§  122.21(k)  and  (1).  Prior  to  issuance  of 
such  permits,  the  law  requires  that  an 
Environmental  Impact  Statement  (EIS) 
or  Environmental  Assessment  (£A).be 
prepared.  In  order  to  allow  EPA  to 
conduct  that  review,  the  applicant  must 
submit  information  as  set  forth  in  40 
CF.R.  §  6.604(b).  The  RA  will  then 
make  and  publish  a  determination  as  to 
whether  the  facility  seeking  a  permit  is 
a  new  source. 

The  second  type  of  individual  permit 
is  for  an  existing  source.  Applicants 
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shall  submit  the  information  requited  by 
40  C.F.R.  §  122.21(f).  together  with  any 
additional  information  required  to 
determine  the  appropriate  permit  limits 
based  on  ocean  discharge  criteria  uifder 
§403oftheCWA.  -.^^ 

Permittees  holding  leases  shoreward 
of  the  200  meter  depth  will  be  given 
individual  notice  of  the  requirement  to 
apply  for  an  individual  permit,  a  brief 
statement  of  the  reasons  therefore,  a 
copy  of  the  application  form,  and  a 
deadline  for  filing  the  apphcation.  No 
applications  will  be  accepted  for  non- 
operational  or  newly  acquired  leases 
imtil  such  time  as  an  exploration  plan 
or  development  production  plan  has 
been  prepared  for  submission  to  EPA. 
All  permittees  with  operational 
facilities,  i.e.,  leases  on  which  a 
discharge  has  taken  pl%ce  within  2  years 
of  the  effective  date  of  the  new  general 
permits,  who  file  a  timely  application 
will  continue  to  be  covered  under  the 
old  general  permit  until  a  final  action 
has  been  taken  on  the  individual  permit 
apphcation. 

F.  Oil  and  Gas  Activities  in  the  Eastern 
Gulf  of  Mexico 

Historically,  activity  in  the  Eastern 
Gulf  of  Mexico  has  been  less  than  that 
in  areas  west  of  Region's  4  jurisdiction. 
This  was  partly  due  to  the  demand  for 
natural  gas  and  economics  associated 
with  drUling  costs  necessary  to  reach 
the  deep  Norphlet  and  other  producible 
commercial  formations.  As  the  price 
and  demand  for  natural  gas  increases, 
along  with  the  development  of  deep 
water  drilling  and  producing 
technology,  exploration  activities  in  this 
area  will  continue.  In  1991,  an  EPA 
Region  4  survey  of  the  major  oil 
companies  revealed  that  fifty  (50)  wells 
had  been  drilled  in  the  eastern  Gulf  and 
17  wells  were  producing.  The  producing 
wells  were  located  either  offshore 
Alabama  and  Mississippi,  with  no 
producing  wells  located  in  Federal 
waters  offshore  Florida.  Additionally, 
the  1991  survey  revealed  that  there  are 
only  three  fadhties  discharging 
produced  water.  These  facilities  were 
located  in  the  Mobile  leasing  area:  one 
in  Block  908  discharging  approximately 
2  barrels  of  produced  water  per  day 
(BPD);  one  in  Block  990  disdiarging 
approximately  160  BPD;  and  one  in 
Block  821  discharging  approximately 
240  BPD.  A  map  of  the  area  revealed 
that  these  facilities  are  located  in  15-20 
meters  of  water.  The  siuvey  revealed 
that  there  were  no  current  producing 
wells  seaward  of  water  depths  greater 
than  40  meters.  '  - 


n.  Description  of  Activity  and  Facilities 
Which  Are  Sub|ect  of  Draft  Pennits 

The  Oil  and  Gas  Extraction  Point 
Source  Category  (40  CFR  435— Subpart 
A)  includes  facilities  engaged  in  field 
exploration,  development  and  well 
production  and  well  treatment 
Exploration  facihties  are  fixed  or  mobile 
structures  engaged  in  the  drilling  of 
wells  to  determine  the  nature  of 
potential  hydrocarbon  reservoirs.  A 
development  facility  is  ^y  fixed  or 
mobile  structure  engaged  in  the  drilling 
and  completion  of  productive  wells, 
which  may  occur  prior  to,  or 
simultaneously  with  production 
operations.  Production  FaciUties  are 
fixed  or  mobile  structures  engaged  in 
well  completion  or  used  for  active 
recovery  of  hydrocarbons  from 
producing  formations. 

m.  Nature  of  Discharges  from  Oil  and 
Gas  Operations  and  E£Duent  Limits 

The  proposed  general  permits  will 
authorize  the  following  discharges  to 
occur  in  water  depths  seaward  of  the 
200  meter  water  depth:  drilling  mud; 
drill  cutting:  produced  water;  well 
treatment  fluids;  workover  fluids; 
completion  fluids;  deck  drainage, 
sanitary  wastes;  domestic  wastes, 
desalinization  unit  discharges,  blowout 
preventer  fluid;  fire  control  system  test 
water;  non-contact  cooling  water, 
uncontaminated  ballast  water; 
uncontaminated  bilge  water;  excess 
cement  slurry;  and  mud,  cuttings  and 
cement  at  the  seafloor.  The  proposed 
pennits  will  authorize  discharges  from 
facilities  engaged  in  field  exploration, 
development  and  well  production  and 
well  treatment,  for  offshore  operations 
for  both  existing  and  new  sources 
occurring  seaward  of  the  200  meter 
water  depth. 

The  effluent  guidelines  include  Best 
Available  Technology  Economically 
Achievable  (BAT)  limitations  for 
existing  sources  and  New  Source 
Performance  Standards  (NSPS)  that  are 
based  on  the  best  available 
demonstrated  technology  for  new 
sources.  New  facilities  have  the 
opportimity  to  install  the  best  and  most 
efficient  pnxiuction  processes  and 
waste  water  treatment  technologies. 
Therefore,  Congress  directed  EPA  to 
consider  the  best  demonstrated  process 
changes,  in-plant  controls,  and  end-of- 
process  control  and  treatment 
technologies  that  reduce  pollution  to  the 
maximvun  extent  feasible  for 
implementation  by  new  sources. 

Upon  its  issuance  in  1986,  the 
existing  general  permit  was  judicially 
challenged  by  various  parties  in  Natural 
Resources  Defense  Council  v.  EPA,  863 


F.2d  1420  (9th  Cir.  1988).  Althou^  the 
Court  affirmed  EPA's  permit  decisions 
on  most  of  the  issues  Utigated,  the  Court 
(1)  invaUdated  the  provisions  that 
allowed  for  case-by-case  variances  from 
toxicity  limitations  under  the  permit's 
alternate  toxicity  request  provisions, 
and  (2)  held  that  EPA  should  have 
provided  additional  consideration  to 
requiring  the  use  of  "clean"  barite  in 
drilling  fluids.  Today's  proposal 
responds  to  that  decision. 

In  the  reissuance  of  these  NPDES 
general  permits,  EPA  Region  4  is 
responding  to  four  legal  or  regxilatory 
developments.  The  first  legal 
development  is  the  decision  of  the 
Isjinth  Ciroiit  Cotut  on  challenges  to  the 
1986  permit.  All  references  to 
alternative  toxicity  limits  are  eliminated 
from  this  permit  and  the  use  of  clean 
barite  is  reqxiired  for  drilling  operations. 
The  second  regulatory  development  is 
the  promulgation  of  final  BAT  and 
NSPS  guidelines  for  the  offshore 
subcategory  (58  FR 12454).  These 
NPDES  general  permits  provide  an 
explanation  of  how  the  determination  of 
new  sources  will  be  made  and 
incorporate  the  limitations  and 
conditions  set  forth  by  the  guidelines  for 
ofbhore  exploration,  development,  and 
production  waste  streams.  The  third  and 
fourth  regulatory  developments  are 
EPA's  national  pohcy  on  water  quality- 
based  permit  limitations  (49  FR  9016) 
and  the  issuance  of  pollution  prevention 
regulations  by  the  U.S.  Coast  Guard  (33 
CFR  151).  The  national  poUcy  is  a 
strategy  to  control  pollutants  beyond 
BAT  in  order  to  meet  water  quality 
standards  by  use  of  biologicid  and 
chemical  methods  to  address  toxic  Snd 
nonconventional  pollutants.  The  U.S. 
Coast  Guard  regulations  are 
incorporated  into  the  permit  to  be 
consistent  with  international  regulations 
for  the  disposal  of  food  and  incinerator 
wastes. 

Comments  on  these  draft  NPDES 
general  pennits  need  not  be  limited  to 
those  changes  Usted  above.  EPA  is 
specifically  soUdting  information  to 
further  characterize  present  and 
anticipated  activities  on  the  eastern  Gulf 
of  Mexico  CCS.  EPA  Region  4  may 
revise  any  provisions  of  the  permit  in 
response  to  public  comments  when  it 
issues  the  final  permit 

IV.  ^tatutmy  Basis  fiw  Pennit 
Conditions 

Sections  301(b).  304,  306,  307,  308, 
401,  402,  403  and  501  of  the  Clean 
Water  Act  (The  Federal  Water  Pollution 
Control  Act  Amendments  of  1972,  as 
amended  by  the  Clean  Water  Act  of 
1977  and  the  Water  Quality  Act  of 
1987).  33  U.S.C  1311, 1314(b),  (c)  and 
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(e),  1316. 1317, 1318  and  1361;  86  Stat. 
816,  Pub.  L.  92-500;  91  Stat  1567.  Pub. 
L.  95-217;  101  Stat  7  Pub.  L.  100-4 
("the  Act"  orCWA"),  and  the  U.S.  Coast 
Guard  Regulations  (33  CFR  Part  151), 
provide  the  basis  for  the  permit 
conditions  contained  in  both  the 
existing  and  new  source  general 
permits.  The  general  requirements  of 
these  sections  Call  into  three  categories, 
which  are  described  in  sections  A-C 
below. 

A.  Technology  Bases     ' 

1.  BPT  Effluent  Limitations 

The  Act  requires  particular  classes  of 
industrial  discharges  to  meet  effluent 
limitations  established  by  EPA.  EPA 
promulgated  effluent  guidelines 
requiring  Best  Practicable  Control 
Technology  Currently  Available  (BPT) 
for  the  O&hore  and  Coastal 
Subcategories  of  the  Oil  and  Gas 
Extraction  Point  Source  Category  (40 
CFR  Part  435,  Subparts  A  and  D)  on 
April  13, 1979  (44  FR  22069). 

BPT  effluent  limitations  guidelines 
require  "no  discharge  of  free  oil"  for 
discharges  of  deck  drainage,  drilling 
muds,  drill  cuttings,  and  well  treatment 
fluids.  This  limitation  requires  that  a 
discharge  shall  not  cause  a  film  or  sheen 
upon,  or  discoloration  on.  the  surface  of 
the  water  or  adjoining  shorelines,  or 
cause  a  sludge  or  emulsion  to  be 
deposited  beneath  the  surface  of  the 
water  or  upon  adjoining  shorelines  (40 
CFR  435.11(d)).  The  BPT  effluent 
limitation  guidelizte  for  sanitary  waste 
required  that  the  concentration  of 
chlorine  be  maintained  as  close  to  1  mg/ 
1  as  possible  in  discharges  from  facilities 
housing  ten  or  mor^ .persons.  No 
floating  solids  are  allowed  as  a  result  of 
sanitary  waste  discharges  from  facilities 
continuously  staffed  by  nine  or  fewer 
persons  or  intermittently  staffed  by  any 
niunber.  A  "no  floating  solids" 
guideline  also  applies  to  domestic 
waste.  BPT  limitations  on  oil  and  grease 
in  produced  water  allowed  a  daily 
tnaYimiiTn  of  72  mg/1  and  a  monthly 
average  of  48  mg/1. 

2.  BAT  and  BCT  Effluent  Limitations 
and  New  Soiuce  Performance  Standards 

As  of  March  31, 1989,  all  permits  are 
required  by  section  301(b)(2)  of  the  Act 
to  contain  effluent  limitations  for  all 
categories  and  classes  of  point  sources 
which:  (1)  Control  toxic  pollutants  (40 
CFR  401.15)  and  nonconventional 
pollutants  through  the  use  of  Best 
Available  Technology  Economically 
Achievable  (BAT),  and  (2)  represent 
Best  Conventional  Pollutant  Control 
Technology  (BCT).  BCT  effluent 
limitations  apply  to  OHiventional 


pollutants  (pH,  BOD,  oil  and 
suspended  solids,  and  fecal  coliform).  In 
no  case  may  BCT  or  BAT  be  less 
stringent  than  BPT. 

BAT  and  BCT  effluent  limitations 
guidelines  and  New  Source  Performance 
Standards  (NSPS)  for  the  Offshore 
Subcategory  were  proposed  on  August 
26. 1985  (50  FR  34592)  and  signed  on 
January  15, 1993  (58  FR  12454.  March 
4, 1993).  The  new  guidelines  were  - 
established  imder  the  authority  of 
sections  301(b).  304.  306,  307,  308,  and 
501  of  the  Act.  The  new  guidelines  were 
also  estabUshed  in  response  to  a 
Consent  Decree  entered  on  April  5, 1990 
(subsequently  modified  on  May  28, 
1993)  in  NRDC  v.  Reilly,  D.  D.C  No.  79- 
3442  (jHP)  and  are  consistent  with 
EPA's  Effluent  Guidelines  Plan  under 
section  304(m)  of  the  CWA  (57  FR 
41000,  September  8, 1992).  The 
proposed  existing  source  general  permit, 
incorporates  BAT  and  BCT  effluent 
limitations  based  upon  the  more 
stringent  standards  of  the  recently 
promulgated  effluent  guidelines  or 
previous  general  permit  existing 
requirements,  and  incorporate 
additional  dischai^  restricticms  based 
on  environmental  data.  The  proposed 
new  source  general  p>ermit  is  based  on 
the  recently  promulgated  NSPS  based 
on  the  best  available  demonstrated 
technology,  and  incorporate  additional 
discharge  restrictions  based  on 
environmental  data.  Since  the  March  4, 
1993  Offshore  Effluent  Guidelines  and 
New  Source  Performance  Standards 
basically  set  BAT  limitations  equal  to 
NSPS,  the  proposed  limitations, 
conditions,  and  monitoring 
requirements  for  today's  proposed 
existing  source  general  permit  and  new 
source  general  permit  are  identicaL 

3.  Previous  NPDES  General  Permit 
Limitations 

Per  Section  402(oHl)  of  the  Clean 
Water  Act  and  40  CFR  122.44(1),  when 
a  permit  is  reissued  the  effluent 
limitations  must  be  as  stringent  as  the 
final  effluent  limitations  of  the  previous 
permit  unless  the  circumstances  on 
which  the  previous  permit  was  based 
have  materially  and  substantiaUy 
changed  since  the  time  the  permit  was 
issued.  Part  IV  of  the  fact  sheet 
disciisses  the  new  or  changed  permit 
limitations  and  conditions.  All  the 
limitations  of  the  proposed  NPtffiS 
general  permit  are  as  stringent  or  more 
stringent  as  the  previous  permit  effluent 
limitations  and  conditions.  The 
Alternative  Toxicity  Requests  (ATRs) 
language  of  the  previous  permit,  which 
allowed  more  toxic  muds  to  be 
discharged  after  a  ease-by-case  review, 
were  invaUdated  by  the  Ninth  Circuit 


Court;  therefore,  all  references  to  the 
ATR  process  are  deleted  from  this 
proposed  NPDES  general  permit 

B.  Ocean  Discharge  Criteria 

Section  403  of  the  Act  requires  that  an 
NPDES  permit  for  a  discharge  into 
marine  waters  located  seaward  of  the 
inner  boundary  of  the  territorial  seas 
(i.e.,  state  and  federal  offshore  waters) 
be  issued  in  accordance  with  guidelines 
for  determining  the  potential 
degradation  of  the  marine  environment. 
These  guidelines,  referred  to  as  the 
Ocean  Discharge  Criteria  (40  CFR  Part 
125,  Subpart  M).  and  section  403  of  the 
Act  are  intended  to  "prevent 
unreasonable  degradation  of  the  marine 
environment  and  to  authorize 
imposition  of  effluent  limitations, 
including  a  prohibition  of  discharge,  if 
necessary,  to  ensure  this  goal"  (49  FR 
65942,  October  3,'1980). 

If  EPA  determines  that  the  discharge 
will  cause  unreasonable  degradation,  an 
NPIMES  permit  will  not  be  issued.  If  a 
definitive  determination  of  no 
unreasonable  degradation  cannot  be 
made  because  of  insufficient 
information,  EPA  must  then  detennine 
whether  a  discharge  will  cause 
irreparable  harm  to  the  marine 
environment  and  whether  there  are 
reasonable  alternatives  to  on-site 
disposal.  To  assess  the  probability  of 
irreparable  harm,  EPA  is  required  to 
make  a  determination  that  the 
discharger,  operating  under  appropriate 
permit  conditions,  will  not  cause 
permanent  and  significant  harm  to  the 
environment  during  a  monitoring  period 
in  which  additional  information  is 
gathered.  If  data  gathered  through 
monitoring  indicate  that  continued 
discharge  may  cause  unreasonable 
degradation,  the  discharge  shall  be 
halted  or  additional  permit  limitations 
estabUshed. 

A  preliminary  Ocean  Discharge 
Criteria  Evaluation  has  been  drafted. 
Region  4  has  determined  that  discharges 
occurring  under  the  proposed  NPDES 
general  permits,  incorporating 
appropriate  effluent  limits  and 
monitoring  requirements,  will  not  cause 
unreasonable  degradation  for  existing 
and  new  source  dischargere  occurring  in 
areas  seaward  of  the  200-meter  water 
depth. 

C.  Section  308  of  the  Clean  Water  Act 

Under  section  308  of  the  Act  and  40 
CFR  122.44(i),  the  Director  must  require 
a  discharger  to  conduct  monitoring  to 
detennine  compliance  with  effluent 
limitations  and  to  assist  in  the 
development  of  effluent  limitations. 
EPA  has  included  several  monitoring 
requirements  in  the  permit,  as  listed  in 
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the  table  in  section  VI.A  of  this  fact 
sheet. 

V.  Summary  of  New  or  Changed  Pennit 
Limitations  and  Conditions 

The  following  discussion  is  intended 
to  provide  a  summary  of  the  parts  of  the 
proposed  permit  which  are 
substantively  different  bora  the  1986 
pennit.  For  a  detailed  discussion  of 
requirements  and  their  bases,  please 
refer  to  Section  VI  of  this  fact  sheet 
Many  of  the  new  and  changed 
requirements  result  from  promulgation 
of  the  final  Effluent  Limitations 
Guidelines  and  New  Source 
Performance  Standards  for  the  Offshore 
Subcategory  in  March,  1993  (see  40  CFR 
Part  435,  Subpart  A). 

A.  Alternative  Toxicity  Requests 

The  existing  OCS  general  pennit 
contains  a  general  toxicity  limitation  on 
drilling  fluids,  prohibiting  the  discharge 
of  fluids  having  an  aquatic  toxicity  1X^50 
value  of  less  than  30,000  ppm  of  the 
suspended  particulate  phase  (SPP). 
Because  the  Regions  believed  that  some 
specific  drilling  operations  might 
require  the  limited  use  of  more  toxic 
drilling  fluids,  the  permit  also  contained 
a  procedure  under  which  an  operator 
could  submit  an  alternative  toxicity 
request  (ATRJ  for  approval  by  the 
Region.  Region  4  did  not  approve  any 
ATRs  under  the  existing  general  permit. 
Upon  review,  the  Ninth  Circuit  Court 
invalidated  the  ATR  provisions  of  the 
current  permit.  Therefore,  all  references 
to  the  ATR  process  are  deleted  from 
both  proposed  NPDES  general  permits, 
making  it  consistent  with  the  Court's 
decision. 

B.  Cadmium  and  Mercury  in  Barite 

EPA  Region  4  is  implementing  the 
selected  option  of  the  BAT/NSPS 
effluent  guidelines  by  limiting  the 
amount  of  cadmium  (Cd)  and  mercury 
(Hg]  discharged  in  drilling  fluids  to  3 
mg  of  Cd/kg  and  1  mg  of  Hg/kg  (dry 
weight)  in  the  source  barite  used  in 
drilling  fluids.  This  limitation  also  is 
consistent  with  the  Ninth  Circuit 
Court's  decision  that  operators  should 
be  required  to  use  the  cleanest  source  of 
barite  available.  The  limitations  and 
monitoring  requirements  for  cadmium 
and  menniry  are  the  same  for  both  the 
existing  source  and  new  source  general 
permits. 

The  toxic  pollutants  cadmimn  and 
mercury  are  found  in  barite  which  is 
added  to  drilling  fluids  as  a  weighting 
agent  Different  types  of  barite  deposits 
contain  varying  concentrations  of  toxic 
pollutants,  with  bedded  deposits 
(lefierred  to  as  "clean")  containing  the 
lowest  metal  levels,  while  vein  deposits 


have  much  higher  concentrations  of 
trace  metals.  "Hie  Agency,  when  the 
OCS  Gulf  of  Mexico  general  permit  was 
first  issued,  decided  not  to  impose 
limits  on  cadmium  and  merciiry 
because  of  incomplete  information  on 
the  availabihty  of  clean  barite  for  all 
Gulf  operations.  However,  the  Ninth 
Circuit  Court  held  invalid  the  Agency's 
decision  not  to  impose  any  limitations 
on  cadmiiun  and  merauy  in  discharged 
drilling  fluids  and  stated  that  "EPA 
should  provide  in  the  Gulf  of  Mexico 
permit,  as  it  did  in  the  Alaska  permit, 
that  clean  barite  should  be  used  as  long 
as  it  is  available."  The  BAT/NSPS 
limitations  of  this  in  both  the  existing 
source  and  new  source  general  permit 
are  consistent  with  that  decision. 

A  representative  sample  of  the  stock 
barite  shall  be  monitored  and  reported 
once  for  each  well  or  once  for  each 
additional  supply  of  barite  received 
while  drilling  a  well.  If  subsequent 
wells  are  drilled  at  a  site,  new  analyses 
are  not  required  for  each  well  if  no  new 
supphes  of  barite  are  received  since  the 
previous  analysis. 

T^e  results  for  total  mercury  and 
cadmium  shall  be  reported  on  the 
monthly  Discharge  Monitoring  Report 
(DMR)  for  each  well  drilled.  If  a 
previous  analysis  is  used  in  subsequent 
months  or  for  subsequent  wells,  the 
results  of  that  analysis  should  be 
reported  on  the  DMRs  for  the  later 
months  and  wells.  If  the  supplier  of  the 
barite  provides  the  analysis  to  the 
operator,  the  concentration  shall  be 
reported  on  the  DMR  with  an  indication 
that  the  information  was  provided  by 
the  supplier.  All  reported  analyses, 
whether  performed  by  the  permittee  or 
the  supplier  of  the  barite,  shall  be 
conducted  by  absorption 
spectrophotometry  (see  40  CFR  Part  136, 
flame  and  flameless  AAS)  and  results 
expressed  as  mg/kg  (dry  weight)  of 
barite. 

C.  New  Sources  Performance  Standards 
(NSPS) 

NSPS  have  been  added  to  operations 
previously  defined  as  new  sources  in 
the  fact  sheet.  In  accordance  with  58  FR 
12456  of  March  4. 1993.  NSPS  are  based 
on  the  best  available  demonstrated 
technology.  New  plants  have  the 
opportunity  to  install  the  best  and  most 
efficient  production  processes  and 
wastewater  treatment  technologies. 
Therefore,  Congress  directed  EPA  to 
consider  the  best  demonstrated  process 
changes,  in-plant  controls  and  treatment 
technologies  that  reduce  pollution  to  the 
maximum  extent  feasible.  In  addition, 
in  establishing  NSPS,  EPA  is  required  to 
take  into  consideration  the  cost  of 
achieving  the  effluent  reduction  and  any 


non-water  impacts  and  energy 
requirements. 

D.  Free  Oil 

The  existing  NPDES  general  permit 
requires  operators  to  use  the  visual 
sheen  test  to  monitor  for  free  oil  on  the 
surface  of  the  receiving  water  when 
discharging  muds  and  cuttings.  This 
method  can  be  used  only  during 
daylight  when  weather  and  sea 
conditions  are  such  that  observation  of 
a  sheen  is  possible.  At  all  other  times, 
discharge  is  permitted  provided  that  the 
operator  used  an  alternate  test,  the  static 
(laboratory)  sheen  test,  for  monitoring 
for  firee  oil.  Hov^ever,  BAT  and  NSPS 
effluent  guidelines  require  the  use  of  the 
static  sheen  test  for  monitoring  free  oil 
at  all  times  for  discharges  of  muds  and 
cuttings  to  offshore  waters.  In  these 
proposed  NPDES  general  permits. 
Region  4  is  implementing  the  final 
effluent  guidelines  by  requiring  the 
static  sheen  test  as  the  monitoring 
requirement  for  detecting  free  oil  in 
drilling  fluid  and  cuttings.  The  Region 
is  requiring  that  this  same  method  be 
used  for  well  treatment,  completion, 
and  workover  fluid  discharges  as  well. 
In  accordance  with  the  final  effluent 
guidelines,  free  oil  fitim  deck  drainage 
will  continue  to  be  monitored  as  in  the 
existing  general  permit  by  use  of  the 
visual  ^een  test.  The  Region  feels  that 
the  static  sheen  test  is  the  appropriate 
test  method  for  the  eastern  Gulf  of 
Mexico.  Because  the  test  is  conducted 
prior  to  discharge,  it  allows  the  operator 
to  avoid  potential  costly  violations  and 
affords  more  protection  to  the 
environment  by  requiring  compliance 
monitoring  before  the  discharge  has 
occurred.  The  test  is  to  be  conducted  in 
accordance  with  the  methodology  in  the 
final  effluent  gxiidelines  (58  FR  12506; 
see  permit  Part  IV.A.3).  The  number  of 
times  that  a  sheen  is  observed  shall  be 
reported  on  the  monthly  DMR. 

E.  Produced  Sand 

The  existing  NPDES  general  permit 
requires  operators  to  use  the  visual 
sheen  test  to  monitor  for  free  oil  on  the 
surface  of  the  receiving  water  when 
discharging  produced  sand.  This 
method  can  be  used  only  during 
daylight  when  weather  and  sea 
conditions  are  such  that  observation  of 
a  sheen  in  the  vicinity  of  the  discharge 
is  possible.  The  final  BAT  and  NSPS 
effluent  guidelines  for  the  offehore 
subcategory  prohibit  the  discharge  of 
produced  sand.  EPA  did  not  determine 
that  the  prohibition  is  the  "best 
available"  or  "best  demonstrated" 
technology.  However,  onshore  disposal 
is  widely  practiced  throughout  the 
industry  to  meet  the  no  fiee  oil 
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limitations  either  due  to  economics  . 
(cost  df  onsite  washing  is  comparable  to 
cost  of  onshore  disposal),  logistic 
considerations  [scheduUng  or  space 
reqiuiements}^,  or  because  of  the 
in^ility  to  reliably  meet  the  no  free  oil 
limitation  even  after  washing.  Region  4 
is  implementing  the  final  guidelines  by 
prohibiting  the  discharge  of  produced 
sand  under  both  general  permits. 

F.  Produced  Water 

The  existing  NPDES  general  permit 
estabhshed  an  effluent  oil  and  grease 
limit  for  produced  water  of  48  mg/1 
monthly  average  and  72  mg/1  daily 
maximum.  The  final  effluent  guidelines 
have  established  BAT  and  NSPS  oil  and 
grease  li^tations  for  produced  water 
discharges  of  29  mg/1  monthly  average 
and  42  mg/1  daily  maximum.  These 
limitations  are  based  on  the  use  of  gas 
flotation  treatment  technology  which  is 
determined  to  be  the  best  available 
technology  economically  achievable  for 
the  offshore  subcategory.  Region  4  is 
implementing  these  limitations  in  both 
NPDES  general  permits  for  the  eastern 
Gulf  of  Mexico  OCS.  Monitoring 
methods  for  this  limitation  are  the  same 
as  under  the  existing  permit.  Both  the 
highest  daily  maximum  concentration 
and  the  monthly  average  concentration 
are  reported  on  the  monthly  DMR. 

G.  Diesel  Oil  Prohibition 

The  existing  OCS  general  permit 
contains  provisions  that  established  the 
Diesel  Pill  Monitoring  Program  (DPMP), 
a  15-month  study  to  determine  whether 
a  diesel  pill  added  to  the  mud  system 
to  free  stuck  pipe  could  effectively  be 
removed  frxtm  a  mud  system  after  use. 
Under  the  terms  of  the  permit,  the 
program  was  to  last  for  one  year  with  a 
possible  extension  of  up  to  one 
additional  year.  At  the  end  of  the  first 
year,  EPA  concluded  that  the  DPMP  had 
essentially  reached  its  limit  for 
gathering  data  necessary  for  evaluating 
that  issue,  but  found  some  merit  in 
extending  the  program  for  an  additional 
3-month  period,  ending  September  30, 
1987. 

After  the  DPMP  had  expired,  the 
existing  general  permit  prohibited  the 
discharge  of  drilling  fluids  containing 
diesel  oil  imless:  (1)  the  diesel  oil  was 
added  as  a  pill  in  an  effort  to  bee  stuck 
pipe,  (2)  the  pill  and  50-barrel  bufl^ers 
on  either  side  of  the  pill  were  removed 
from  the  drilling  fluid  system,  (3)  the 
remaining  fluid  to  be  discharged  met  the 
30,000  ppm  LC50  toxicity  limitation, 
and  (4)  the  discharge  of  the  remaining 
fluid  caused  no  visible  sheen  on  the 
surface  of  the  receiving  water.  Data 
collected  under  the  DPMP  showed  that 
diesel  could  not  effectively  be  removed 


from  a  drilling  fluids  system  after  use  of 
a  pill.  A  substantial  amount  of  diesel  oil 
remains  in  the  drilling  fluids  system 
even  after  the  pill  and  100  barrels  of 
drilling  fluids  system  are  removed: 
Therefore,  the  proposed  permit  no 
longer  allows  the  discharge  of  drilling 
fluids  to  which  a  diesel  pill  has  been 
added,  even  when  the  pill  and  a  50- 
barrel  Iniffer  on  either  side  are  removed 
from  the  system.  Under  the  proposed 
reissuance,  all  references  to  the  DPMP 
are  deleted  bom  the  permit  and 
discharge  of  muds  to  which  diesel  oU 
has  been  added  is  prohibited  However, 
both  the  proposed  NPDES  existing 
source  general  permit  and  NSPS  general 
permit  would  allow  the  discharge  of 
drilling  fluids  where  non-diesel  oils  and 
mineral  oils  have  been  introduced  to  the 
mud  system  while  drilling,  provided 
that  the  mud  system  meets  the  toxicity 
and  free  oil  liinitations  before  discharge. 

H.  Water  Quality-based  Effluent 
Limitations  and  Conditions 

The  CWA  states  "•  *  *  it  Is  the  - 
national  policy  that  the  discharge  of 
toxic  pollutants  in  toxic  amounts  be 
prohibited  *  •  *."  To  ensure  that  the 
CWA's  prohibitions  on  toxic  discharges 
are  met,  EPA  has  issued  a  "Policy  for 
the  Development  of  Water  Quality- 
Based  Permit  Limitations  for  Toxic 
Pollutants"  (49  FR  9016;  March  9, 
1984).  This  national  policy  states  that  an 
"integrated  strategy  consisting  of  both 
biological  and  chemical  methods  to 
address  toxic  and  nonconventional 
pollutants"  will  be  used  to  control 
pollutants  beyond  BAT.  For  NPDES 
permits,  these  strategies  include 
nimierical  limits  for  toxic  pollutants  to 
assure  compliance  with  state  standards 
and  use  of  biological  techniques  and 
available  data  on  chemical  effects  to 
assess  toxicity  impacts  and  human 
health  hazards  based  on  the  general 
standard  of  "no  toxic  materials  in  toxic 
amounts." 

Based  on  available  data,  EPA  has 
determined  that  there  are  pollutants 
present  in  produced  water  discharges 
that  have  the  potential  to  cause  toxic 
conditions  in  the  receiving  water  or 
sediment  in  violation  of  Section 
101(a)(3)  of  the  CWA.  Whole  effluent 
biomonitoring  is  the  most  direct 
measvire  of  potential  toxic  effects  that 
incorporates  the  effects  of  synergism  of 
effluent  components.  It  is  the  national 
pohcy  of  EPA  to  use  toxicity  tests  to 
evaluate  the  toxic  effects  of  a  discharge 
upon  a  receiving  water  (49  FR  9016, 
March  9,  1984).  This  proposed  permit 
estabUshes  effluent  limitations  on  the 
whole  effluent  toxicity  of  produced 
water.  Both  the  daily  average  and  the 
monthly  minimum  toxicity  (96.-hour 


LC50)  value  shall  not  be  less  than  the 
limiting  permissible  concentration  at 
the  edge  of  the  mixing  zone  as  defined 
in  the  Ocean  Discharge  Criteria  (40  CFR 
125).  The  Ocean  Discharge  Criteria 
Incorporates  the  limiting  permissible 
concentration  definition  of  the  Ocean 
Dimiping  Criteria,  which  is  "0.01  of  a 
concentration  shown  to  be  acutely  toxic 
to  appropriate  sensitive  marine 
organisms  in  a  bioassay"  (40  CFR 
227.27).  The  mixing  zone  is  defined 
under  the  Ocean  Discharge  Criteria  (40 
CFR  125.121(c))  as  the  zone  extending 
from  the  sea's  surface  to  the  seabed  and 
extending  100  meters  in  all  directions 
from  the  discharge  point.  Therefore,  the 
toxicity  limitation  of  these  permits 
require  that  the  discharged  effluent  meet 
a  toxicity  limitation  of  an  LC50  greater 
than  the  effluent  concentration  at  the 
edge  of  the  mixing  zone  times  0.01.  The 
method  for  determining  this  toxicity 
Umitation  on  a  case-by-case  basis  is 
described  below. 

/.  Aquatic  Toxicity  Limits  and  Testing 
Requirements  for  Produced  Water 

For  produced  water  discharges,  the 
Region  is  using  a  discharge  model  to 
predict  the  effluent  concentration  that 
will  occur  at  the  edge  of  a  100-meter 
mixing  zone  in  order  to  calculate  site- 
speafic  toxicity  limitations.  The  model 
will  use  parameters  provided  by  the 
operator  (maximum  discharge  rate, 
water  depth,  discharge  pipe  diameter, 
and  discharge  pipe  orientation)  as  input. 
All  other  input  parameters  are  based  on 
available  data  for  the  eastern  Gulf  of 
Mexico.  Given  these  parameters,  the 
Region  will  calculate  a  toxicity 
limitation  for  each  focility  before 
discharges  may  occur.  The  methodology 
for  determining  the  toxicity  limitation 
for  produced  water,  including 
derivation  of  the  input  parameters,  is   ■ 
detailed  below. 

Because  all  future  site-specific 
limitations  cannot  be  anticipated  and 
commented  on  at  this  time,  the  Region 
is  proposing  the  method  by  which  the 
toxicity  limitations  will  be  calculated. 
As  part  of  this  method,  the  Region  is 
establishing  certain  parameters  of  the 
variables  in  the  derivation  as  constant. 
These  variables,  or  model  input 
parameters  are  discussed  below.  The 
Region  solicits  comments  at  this  time  on 
the  methodology  for  determining  the 
effluent  limitation  and  on  the  selected 
input  parameters.  The  Region  will  not 
be  publicly  noticing  all  future  produced 
water  toxicity  limitation  determinations 
for  the  duration  of  this  permit. 

To  establish  a  facility's  produced 
water  toxicity  limit,  an  operator  must 
submit  the  information  requested  at 
Appendix  A  of  the  permit.  The 
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necessary  infonnation  for  input  in  the 
CX)RMIX  model  consists  of:  maximum 
discharge  rate,  minimum  receiving 
water  depth,  discharge  pipe  location 
(depth  and  orientation  with  respect  to 
the  seafloor),  and  discharge  pipe 
o{>ening  diameter.  Parameters  that  are 
proposed  to  remain  constant  for 
CORMIX  input  include  effluent  density, 
ambient  current  speed,  and  the  water 
colimm  density  profile.  The  information 
will  be  used  by  the  Region  as  input  for 
the  CXDRMIX  expert  system  (v.  1.4; 
Doneker  and  Jirka,  1990)  to  determine 
the  projected  effluent  concentration  at 
the  edge  of  the  mixing  zone  in  order  to 
calculate  the  toxicity  limitation.  Each 
month,  the  operator  is  required  to 
demonstrate  compliance  with  this 
toxicity  limitation  by  conducting 
toxicity  tests  using  Mysidopsis  bahJa 
and  sheepshead  minnows  to  determine 
the  96-hour  LCSOs. 

The  derivation/selection  of  the  . 
proposed  constant  parameters  is      • 
discussed  below.  The  effluent  density 
was  determined  from  temperatiue  and 
salinity  data  submitted  to  the  Louisiana 
Department  of  Environmental  Quality 
(DEQ)  for  produced  water  discharges  to 
state  waters  (Avanti  Corporation,  1992). 
A  density  of  1,070.2  kg/m'  represents  a 
produced  water  with  a  salinity  of  100 
ppt  (approximately  the  lower  33rd 
percentile  of  all  DEQ  data)  and  a 
temperature  of  105  "F  (approximately 
the  upper  90th  percentile  of  the  DEQ 
data). 

The  current  speed  of  4  cm/sec 
represents  the  median  of  data  collected 
offshore  Alabama  using  a  current  meter 
placed  at  a  10  meter  water  depth  in  30 
meters  of  water  (Texas  A&M,  1991). 

The  water  column  density  profile  is 
based  on  data  reported  for  o&hore 
Alabama  in  Temple  et  al.  (1977). 
Temperatiue  and  salinity  data  for  the  7- 
and  14-meter  contours  were  used  to 
determine  the  average  surface  density 
and  the  average  density  gradient.  The 
average  surface  density  reported  for  the 
monitoring  year  was  1,023  kg/m^  and 
the  average  density  gradient  was  0.163 
kg/mVm.  For  each  discharge  modeled, 
the  average  surface  density  is  used  with 
a  bottom  density  calculated  as:  [1^023  + 
(water  depth  x  0.163)]. 

Due  to  limitations  of  the  model  with 
respect  to  allowable  discharge  pipe 
orientation,  CORMIX  is  used  with  an 
inverted  density  profile  and  nm  as  a 
mirror  image  of  actual  discharge 
scenarios.  This  inversion  method, 
described  in  the  Ocean  Discharge 
Criteria  Evaluation  (Avanti  Corp., 
1993a),  reverses  the  actual  scenario  of  a 
dense  discharge  &om  the  surface  to  a 
scenario  of  a  buoyant  discharge  from  the 


bottom.  All  density  differwtials  are 
held  constant. 

Also,  although  CORMDC  was 
determined  to  be  the  best  model 
available  to  predict  discharges  for  OCS 
waters  (LimnoTech  and  Wright,  1993),  it 
does  underestimate  far-field  dilutions 
(Wright,  1993).  In  applying  the  model  to 
this  permit,  the  Region  is  using  an 
alternate  method  to  calculate  the  bii- 
field  dilution  (the  dilution  that  occurs 
after  initial  mixing).  For  discharges  that 
do  not  impact  the  bottom,  Brook's  4/3 
power  law  is  used  to  determine  the 
effluent  dilution  at  the  edge  of  the 
mixing  zone  using  input  from  CORMIX 
initial  mixing  projections. 

The  resulting  projected  effluent 
concentration  at  100  meters  is  used  by 
EPA  to  calculate  the  toxicity  limitation 
(0.01  X  effluent  concentration  = 
minimum  LC50  limitation)  for  the 
outfall  modeled.  This  ensures  that  the 
discharge  will  not  be  acutely  toxic 
beyond  the  prescribed  mixing  zone.  For 
example,  using  this  methodology,  for 
the  tluree  out&Ils  currently  discharging 
in  the  Mobile  area,  CORMIX  (using  the 
4/3  power  law)  projects  dilutions  of 
83,721  for  Block  908,  4,943  for  Block 
990,  and  3,631  for  Block  821.  These 
dilutions  result  in  respective  toxicity 
limitations  of  1,200  ppm  effluent; 
20,000  ppm  effluent;  and  27,500  ppm 
effluent.  These  limitations  are  tnininniTn 
LC50  values  for  96-hour  tests.  Other 
potential  produced  water  discharges 
occiirring  in  the  Gulf  of  Mexico  would 
be  subject  to  this  produced  water 
toxicity  limitation  and  will  be 
determined  upon  initiation  of  a 
produced  water  dischaige  and  receipt  of 
data  requested  by  EPA  in  Appendix  A 
of  the  i>ermit. 

The  testing  protocols  for  determining 
the  96-hour  LCSOs  are  provided  in 
"Methods  for  Measuring  the  Acute 
Toxicity  of  Effluents  to  Freshwater  and 
Marine  Organisms"  (EPA/600/4-85/013 
or  the  most  recent  update).  The  test 
must  be  conducted  using  Mysidopsis 
bahia  and  sheepshead  minnows 
[Cyprinodon  variegatus).  Th»  permittee 
(or  contract  laboratory)  shall  prepare 
and  submit  a  full  report  of  the  results 
according  to  the  Report  Preparation 
Section  of  the  EPA  methods  manual. 
The  original  reports  shall  be  retained  for 
three  (3)  years  pursuant  to  the 
provisions  of  part  n.C.5  of  the  permit 
The  LC50s  must  be  r^wrted  monthly, 
accompanied  by  a  copy  of  the  full 
laboratory  report. 

Although  the  produced  water  itself 
may  not  greatly  vary  in  quality  on  the 
short  term,  many  toxic  chemicals  such 
as  biocides,  corrosion  inhibitors,  pipe 
descalers,  and  paraffin  inhibitors  are 
discharged  in  produced  waters  .and  may 


affect  the  toxicity.  The  proposed  permits 
require  operators  to  collect  samples  that 
are  representative  of  the  discharge  when 
these  chemicals  are  being  used. 
Logistically  it  may  be  difficult  for 
operators  covered  under  these  permits 
to  collect  and  ship  additional  effluent 
samples  to  be  used  for  replacement 
water  during  the  biomonitoring  test,  so 
the  proposed  permits  allow  the 
permittees  to  collect  only  one  effluent 
sample  to  be  used  for  all  replicates  in 
the  biomonitoring  test.  The  proposed 
permits  also  allow  operators  to  use 
synthetic  dilution  water  to  minimize 
logistical  and  transportation  problems 
associated^with  sample  collection. 

/.  Discharge  Prohibition  In  Vicinity  of 
Areas  of  Biological  Concern 

The  NPDES  General  permit  prohibits 
the  discharges  of  drilling  fluids,  drill 
cuttings  and  produced  waters  within 
1000  meters  from  the  edge  of  an  area  of 
biological  concern.  The  1000  meter 
minimimi  distance  for  discharge  near 
areas  of  biological  concern  and  no 
activity  areas  is  based  on  environmental 
study  data  that  demonstrate  the 
potential  for  acute  and  chronic 
biological  and  ecological  impacts  due  to 
exposure  to  drilling  fluids  and  produced 
water  discharges  at  distances  in  the 
1000-2000  meter  range.  Environmental 
studies  consistently  and  conclusively 
demonstrate  significant  chemical  and 
biological  changes  from  drilling  fluids 
and  cuttings  discharges  at  dist^ices 
within  500  meters  and  2000-3000 
meters  for  frequent  chemical  occasional 
biological  changes.  Chemical  and 
biological  impacts  as  a  result  of 
produced  water  discharges  are  greatest 
in  the  100-300  meter  range  and 
elevations  of  chemical  contaminants 
have  been  detected  in  the  1000-2000 
meter  range. 

K.  Rubbish.  Trash,  and  Other  Refuse 
(MARPOl) 

Under  Annex  V  to  the  International 
Convention  for  the  Prevention  of 
Pollution  fit>m  Ships,  1973  (MARPCtt. 
73/78),  the  U.S.  Coast  Guard  (USCG) 
issued  regulations  on  the  disposal  of 
domestic  waste  from  all  fixed  or  floating 
offshore  platforms  and  vessels  engaged 
in  exploration  or  exploitation  of  seabed 
mineral  resources.(33  CFR  151).  As 
specified  by  33  U.S.C.  1901,  those 
regulations  apply  to  all  navigable  watws 
of  the  U.S.  (including  the  entire  Gulf  of 
Mexico),  and  are  included  in  both  the 
existing  source  general  permit  and  the 
new  source  general  permit. 

As  proposed,  these  permits  prohibit 
the  dischaige  of  "garbage,"  including 
food  wastes,  from  facilities  located 
within  12  nautical  miles  from  nearest 
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land.  Comminuted  food  waste  that  is 
able  to  pass  through  a  screen  with  a 
mesh  size  no  larger  than  25  mm 
(approximately  1  inch)  may  be 
discharged  12  or  more  nautical  miles 
from  the  nearest  land.  Incineration  ash 
and  non-plastic  clinkers  that  can  pass 
through  a  25  mm  mesh  screen  may  be 
dischuged  beyond  3  nautical  miles 
from  nearest  land.  Otherwise  ash  and 
non-plastic  clinkers  may  be  discharged 
only  beyond  12  nautical  miles  from 
nearest  land. 

Under  these  general  permits,  these 
limitations,  which  are  already  effective 
imder  the  USCG  regulations,  will  be 
incorporated  for  consistency  purposes. 
Because  graywater  discharges  frtnn 
dishwater,  showers,  baths,  laimdries, 
and  washbasins  are  not  subject  to  these 
USCG  regulations,  they  will  remain 
subject  to  the  same  reqiiirements  for 
domestic  waste  as  under  the  expired 
OCS  general  permit. 

L.  24-Hour  Reporting  Requirement 

The  Region  is  proposing  to  clarify 
several  specific  situatiois  where 
discharges  occxu'  that  require  oral 
reporting  under  the  24-hour  reporting 
requirement  They  include:  the 
discharge  of  1  barrel  or  more  of  oil  from 
any  permitted  waste  stream  (this  does 
not  include  spills  reported  to  the 
National  Response  Center  as  regiilated 
under  Section  311  of  the  Clean  Water 
Act),  the  discharge  of  muds  or  cuttings 
which  do  not  meet  the  30,000  ppm 
toxicity  limitation,  and  any  discharge  of 
oil-based  muds  or  cuttings.  Under  the 
proposed  permits,  a  permittee  must 
verbally  notify  the  Regional  office 
within  24  hours  of  the  time  at  which  the 
permittee  becomes  aware  of  the 
discharge.  A  written  submission  must 
also  be  provided  within  5  days  of  the 
time  the  permittee  becomes  aware  of  the 
drctmistances.  The  written  submission 
must  contain  a  description  of  the 
noncompliance  and  its  cause;  the  period 
of  noncompliance,  including  exact  dates 
and  times;  and  if  the  noncompliance  has 
not  been  cmrected,  the  anticipated  time 
it  is  expected  to  continue;  and  steps 
taken  or  planned  to  reduce,  eliminate, 
and  prevent  reoccurrence  of  the 
noncompliance.  The  Regional 
Administrator  may  waive  the  written 
report  on  a  case-by-case  basis  if  the  oral 
report  has  been  received  within  24 
hours.  The  24-hour  reporting  nimiber 
for  Region  4  is  located  in  Part  II.D.7  of 
the  permit. 

M.  Reopener  Clause 

These  permits  shall  be  modified,  or 
alternately,  revoked  and  reissued  to 
comply  with  any  effluent  standard  or 
limitation,  or  sludge  disposal 


requirement  issued  or  approved  imder 
Sections  301(b)(2)  (C)  and  (D),  307(a)(2), 
and  405(d)(2)(D)  of  the  Clean  Water  Act. 
as  amended,  if  the  effluent  standard  or 
limitation,  or  sludge  disposal 
requirement  so  issued  or  approved: 

a.  Contains  different  concutions  or  is 
otherwise  more  stringent  than  any 
condition  in  the  permit;  «r 

b.  Controls  any  pollutant  or  disposal 
method  not  addressed  in  the  permit. 

The  pwmits  as  modified  or  reissued 
under  this  paragraph  shall  also  contain 
any  other  requirements  of  the  Act  then 
applicable. 

Further,  the  RA  may  at  anytime 
require  a  general  permit  holder  to  ^ply 
for  an  individual  permit,  as  set  forth  in 
40  CFR  Section  122.28(b)(3). 

N.  Qarificationa  ^^  ' ' 

The  Region  is  taking  this  opportunity 
to  clarify  definitions,  end  of  well 
sampling  requirements,  and  the  visual 
and  static  sheen  tests.  These 
clarifications  are  not  new  definitions; 
they  are  further  clarifications  of  the 
Agency's  original  intent  of  their 
application. 

Boiler  blowdown 

Existing:  Discharges  bom  boilers 
necessary  to  minimize  solids  build-up 
in  the  boilers. 

Clarification:  Discharges  from  boilers 
necessary  to  minimize  solids  build-up 
in  the  boilers,  including  vents  from 
boilers  and  other  heating  systems. 

Completion  fluids 

Existing:  Any  fluids  used  in  a  newly 
drilled  well  to  allow  safe  preparaticm  of 
the  well  for  prodiiction. 

Clarification:  Salt  solutions,  weighted 
brines,  polymers  and  various  additives 
used  to  prevent  damage  to  the  wellbore 
during  operations  which  prepare  the 
drilled  well  for  hydrocarbon 
production.  These  fluids  prevent  solid 
loss,  prepare  a  well  for  production, 
provide  hydrostatic  control  and  prevent 
formation  damage. 

Deck  drainage  • 

Existing:  All  waste  resulting  bam 
platform  washings,  deck  washings,  and 
runoff  from  curbs,  gutters,  and  drains, 
including  drip  pans  and  wash  areas. 

Clarification:  All  waste  resulting  from 
platform  washings,  deck  washings,  work 
area  spills,  rainwater,  and  rvmoff  bom 
ctirbs,  gutters,  and  drains.  Including 
drip  pans  and  woik  areas.  . 

Domestic  waste 

Existing:  Discharges  from  galleys, 
sinks,  showers,  and  laimdries  only. 

Clarification:  Discharges  from  galleys, 
sinks,  showers,  safety  showers,  eye 
wash  stations,  and  laundries. 


Muds,  cuttings,  and  cement  at  the 
seafloor 

Existing:  Discharges  that  occur  at  the 
seafloor  prior  to  in^allation  of  the 
marine  riser. 

Clarification:  Discharges  that  occur  at 
the  seafloor  prior  to  installation  of  the 
marine  riser  and  during  marine  riser 
disconnect,  well  abandonment  and 
plugging  operations. 

Produced  sand 

Existing:  Sand  and  other  soUds 
removed  from  the  produced  waters. 

Clarification:  Slurried  particles  used 
in  hydraulic  fracturing,  the  accumulated 
formation  sands  and  scales  particles 
generated  during  production.  Produced 
sand  also  includes  desander  discharge 
from  the  produced  water  waste  stream 
and  blowdown  of  the  water  phase  from 
produced  water  treating  systems. 

Produced  water 

Existing:  Water  and  particulate  matter 
associated  with  oil  and  gas  producing 
formations. 

Clarification:  Water  (brine)  brought  up 
fitim  the  hydrocarbon-bearing  strata 
during  the  extraction  of  oil  and  gas,  and 
can  include  formation  water,  injection 
water,  and  any  chemicals  added 
downhole  or  during  the  oil/water 
separation  process. 

Well  treatment  fluids 

Existing:  Any  fluid  used  to  enhance 
production  by  physically  altering  oil- 
bearing  strata  after  a  weU  has  been 
driUed. 

Clarification:  Any  fluid  used  to 
restore  or  improve  productivity  by 
chemically  or  physically  altering 
hydrocarbon-bearing  strata  after  a  well 
has  been  drilled.  These  fluids  move  into 
the  formation  and  return  to  the  surface 
as  a  slug  with  the  produced  water. 
Stimulation  fluids  include  substances 
such  as  adds,  solvents,  and  propping 
agents. 

Workover  fluids 

Existing:  Any  fltiid  used  in  a 
producing  well  to  allow  safe  repair  and 
maintenance  or  abandonment 
procedures. 

Clarification:  Salt  solutions,  weighted 
brines,  polymers  and  other  specialty 
additives  used  in  a  producing  well  to 
allow  safe  repair  and  maintenance  or 
abandonment  procedures.  These  flmds 
prevent  solid  loss,  prepare  a  well  for 
production,  provide  hydrostatic  control 
and  prevent  formation  damage.  Packer 
fluids,  low  sohds  fluids  between  the 
packer,  production  string  and  well 
casing,  are  considered  to  be  workover 
fluids  and  must  meet  only  the  effluent 
requirements  imposed  on  workover 
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fluids.  High-solids  drilling  fluids  used 
during  workover  operations  are  not 
considered  workover  fluids  by 
definition,  and  therefore  must  meet 
drilling  fluid  effluent  limitations  before 
discharge  may  occur.  ... 

End  of  Well  Sample 

Existing:  The  end  of  well  definition  in 
the  existing  Gulf  of  Mexico  OCS  general 
permit  requires  that  a  sample  be  taken 
at  the  point  when  total  well  depth  is 
reached.  The  original  intent  of  the  end 
of  well  sample  was  to  characterize  the 
mud  system  just  prior  to  being 
discharged.  It  is  now  known  that  several 
weeks  may  pass  after  the  well  has 
reached  maximum  drilled  depth  before 
the  actual  discharge  of  the  mud  system. 
Formation  evaluation  (running  logs, 
drill  stem  tests,  etc.)  and  completion 
operations  such  as  setting  pipe  may  all 
occur  after  reaching  total  drilled  depth 
while  still  using  the  same  drilling  fluid 
used  to  drill  the  well.  For  this  reason, 
the  end  of  well  sample  definition  is 
being  changed  to  read  as  below: 

Changed:  The  sample  taken  no  more 
than  48  hours  prior  to  bulk  discharge 
and  after  any  additives  are  introduced 
in  order  to  best  characterize  the  mud 
systems  being  discharged. 

The  type  of  sample  required  is  a  grab 
sample,  taken  bom  beneath  the  shale 
shaker,  or  if  there  are  no  retiims  across 
the  shaker,  then  the  sample  must  be 
from  a  location  that  is  characteristic  of 
the  overall  mud  system  to  be 
discharged.  An  end  of  well  sample,  as 
a  daily  minimum,  must  be  taken  no 
more  than  48  hours  prior  to  bulk 
discharge.  If  any  additional  additives 
are  introduced  to  the  mud  system 
during  this  48-hour  period,  then  a  new 
sample  must  be  collected,  analyzed,  and 
will  be  recorded  as  the  end  of  well 
sample.  The  purpose  of  this  sample  is 


to  accurately  characterize  the  mud 
system  that  is  being  discharged. 

Static  sheen  test 

The  static  sheen  test  may  be  used  as 
an  alternative  method  to  detect  free  oil 
in  place  of  the  visual  sheen  test  at  night 
or  when  atmospheric  or  surface 
conditions  prohibit  the  observer  from 
detecting  a  sheen  (e.g.,  rough  seas,  rainy 
weather,  etc.).  The  test  shall  be 
conducted  in  accordance  with  the 
methodology  presented  in  the  permit  at 
Fart  IVJi.3. 

Visual  sheen  test 

The  visual  sheen  test  procedure  i& 
being  added  to  the  text  in  order  to 
clarify  the  test  methodology:  The  visual 
sheen  test  is  used  to  detect  fi«e  oil  by 
observing  the  surface  of  the  receiving 
water  for  the  presence  of  a  sheen  while 
discharging.  A  sheen  is  defined  as  a 
"silvery"  or  "metallic"  sheen,  gloss,  or 
increased  reflectivity;  visual  color; 
iridescence;  or  oil  sUck  on  the  surface. 
The  operator  must  conduct  a  visual 
sheen  test  only  at  times  when  a  sheen 
could  be  observed.  This  restriction 
eliminates  observations  at  night  or  when 
atmospheric  or  surface  conditions 
prohibit  the  observer  fit>m  detecting  a 
sheen  (e.g.,  during  rain  or  rough  seas, 
etc.).  Certain  discharges  can  only  occur 
if  a  visual  sheen  test  can  be  conducted. 

The  observer  must  be  positioned  on 
the  rig  or  platform,  relative  to  both  the 
discharge  point  and  current  flow  at  the 
time  of  discharge,  such  that  the  observer 
can  detect  a  sheen  should  it  surface 
down  current  fit>m  the  discharge.  For 
discharges  that  have  been  occurring  for 
at  least  15  minutes  previously, 
observations  may  be  made  any  time 
thereafter.  For  discharges  of  less  than  15 
minutes  duration,  observations  must  be 
made  both  during  discharge  and  5 
minutes  after  discharge  has  ceased. 

Table  2 


VI.  Pennit  Conditioiu 

A.  Determination  of  Discharge 
Conditions 

The  determination  of  appropriate 
conditions  for  each  discharge  was 
accomplished  through: 

(1)  Consideration  of  technology-based 
effluent  limitations  to  control 
conventional  pollutants  under  BCT, 

(2)  Consideration  of  technology-based 
effluent  limitations  to  control  toxic  and 
nonconventional  pollutants  under  BAT, 

(3)  Consideration  of  technology-based 
effluent  limitations  to  control  toxic  and 
nonconventional  pollutants  under 
NSFS. 

(4)  Consideration  of  more  stringent 
permit  conditions  of  existing  general 
p>ermit  in  accordance  with  Section 
402(o)(l)  of  the  Qean  Water  Act. 

(5)  Evaluation  of  the  Ocean  Discharge 
Criteria  for  discharges  in  the  Ofkhore 
Subcategory  (given  conditions  1  thru  4 
are  in  place). 

EPA  first  determines  which 
technology-based  limits  are  required 
and  then  evaluates  the  effluent  quality 
expected  to  result  from  these  controls.  If 
water  quality  violations  could  occur  as 
a  result  of  discharge,  EPA  must  include 
water  quality-based  limits  in  the  permit 
The  permit  limits  will  thus  reflect 
whidiever  limits  (technology-based  or 
water  quality-based)  are  most  stringent 
Finally,  an  Ocean  Discharge  Criteria 
Evaluation  (ODCE)  has  been  prepared  to 
identify  any  additional  impacts  created 
by  these  proposed  discharges. 

General  area  and  depth  related 
requirements  and  403(c)  flow  rate 
requirements  for  are  discussed  in 
section  VI.B.  and  VI.C  of  this  fact  sheet 
For  convenience,  these  conditions  and 
the  regulatory  basis  for  each  are  cross- 
referenced  by  discharge  in  Table  2 
below:    . 


Discharge  and  permit  condKions 


Drilling  Muds  &  Cuttings: 

Row  Rate  Limitations „ , 

Volume  (tjbl/day)  ..._ 

Toxicity  of  Drilling  Muds  .-; 

No  Free  Oil  Discharge „.. 

No  Oil  Based  Fluids  Discharge ,'„ 

Mercury  &  Cadmium  in  Barite _ 

>  200  meters — No  Unreasonable  Degradation 

>  1000  meters  from  Area  of  Biok^tcal  Concern— Wo  Unreasonable 
Degradation. 

Produced  Water: 

Monitor  Flow  (MGD) 

Oil  &  Grease .! . „..L.__... 

Whole  Effluent  Toxicity  (WET)  _ ™!ZI"!!"" "ZZZ"~Z 

>  200  meters— No  Unreasonable  Degradation „... 

>  1000  meters  from  Area  of  Biological  Concern— No  Unreasonable  deg- 
radation. 


Statutory  basis/existing  sources 


§  306 

BPJ/BAT  „ 

BPT,  BPJ«CT,  BPJ/BAT 

BPT.  BPJ/BCT.  BPJ/BAT 

BAT 

§403  


§308  

BCT.  BAT  

Water  Quality  Standards 

§403  

§403 


Statutory  tMsis/naw 
sources 


§403 

§308 

NSPS 

NSPS 

NSPS 

NSPS 

§403,  EIS 

§403 


§308 

NSPS 

Water  Quality  Standards 

§403,  EIS 

§403  ' 
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Table  2— Continued 


Discharge  and  permit  concftions 


Statutory  biaia/existing  sources 


Statutory  tiaai^neNv 
sources 


We«  Treatment,  Compietion,  &  Wotfcover  FMds: 

Monitor  Frequency/Row  Rate 

No  Free  Oil —«-,: 


f 


08  4  Grease -....■ „..„..„ 

>  200  meters— No  Unreasonable  Degradation 
Deck  Drainage: 

Monitor  Frequerwy/Flow  Rate  

No  Free  Oil 

>  200  meters— No  Unreaaonat)le  Degradation 
Produced  Sand 

No  Disctiarge  ARowed . 

Sanitary  Waste  (manned  t>y  10  or  more): 

Residual  CNorine 

>  200  meters— No  Unreasonable  Degradation 
Sanitary  Waste  (manned  by  9  or  less): 

No  Floating  Solids  »- 

>  200  meters— No  Unreasonable  Degradation 
Domestic  Waste: 

No  Floating  Soids 

>  200  meters    No  Unreasonable  Degradation 
Well  Test  Fluids: 

Monitor  Frequerx:y/Flo%v  Rate  

No  Free  Oil _ „ 

>  200  meters— No  unreasortable  Degradation 
Minor  Wastes: 

DesalinatJon  Unit  Discharge. 

Blow  Out  Preventer  Fluids, 

Uncontamir^ted  Ballast  Water,    • 

Muds  Cuttings  &  Cement  at  Sedtoor, 

Uncontaminated  Sea  Water. 

Fire  Test  Water, 

Boiler  Blowdown, 

Excess  Cement  Slurry, 

Diatomaceous  Earlti  RIter  Meda, 

Uncontamir^ted  Fresh  Water, 

Noncontaminated  Fresh  .Water 

No  Free  Oil _ ~ 

>  200  meters — No  unreasenable  degradation  . 


9  oOd  ........ 

BPT.BCT 
BAT 

§308  

BPT.  BCT.  BAT 

§403 


BCT,  BAT 

BPT,  BAT, 
§403  ...~... 


BPT.BCT 
§403  


BAT 

BCT/BAT, 
§403  


§308  

BCT.  BAT 
§403  


§308 
NSPS 
NSPS 
§403.  EIS 

§308 
NSPS 
§403 .  EIS 

NSPS 

NSPS 
§403  .EIS 

NSPS 
§403.  EIS 

NSPS 
NSPS 
§403.  EIS 

§308 
BCT,  BAT 
§403,  EIS 


BCT,  BAT 
§403  . 


BCT,  BAT 
§403 


B.  Area  and  Depth-Related 
Requirements 

The  discharge  restrictions  and 
requirements  Usted  below  are  necessary 
to  ensure  that  unreasonable  degradation 
of  these  areas  will  not  occur  as 
discussed  above  in  part  IH.B.  of  this  fact 
sheet  (Ocean  Discharge  Criteria]  and  Aie 
largely  unchanged  from  the  1986  permit 
to  the  proposed  permit.  Discharge 
within  the  area  described  below  the  26° 
parallel  is  prohibited  due  to  a  order 
which  establishes  a  moratorium  on 
drilling  activity  on  leases  in  that  area. 

Pertaining  to  all  discharges,  these 
NPDES  general  permits  only  provide 
coverage  for  discharges  occurring: 

— In^water  depths  greater  than  200 
meters  (as  measured  from  mean  low 
water). 

— For  leases  not  under  moratorium; 
which  is  currently  areas  above  the  26" 
parallel. 


C.  Section  403(c)  Requirements  for 
Muds  and  Cuttings 

Flow  rates:  In  addition  to  restrictions 
on  all  discharges  imposed  under  section 
403(c)  of  the  Act  and  discussed  in 
section  III.B.  of  this  fact  sheet,  muds  and 
cuttings  discharges  are  limited  to  the 
following  maximum  rates.  These 
limitations  are  identical  to  those 
contained  in  the  1986  general  permit. 
1 ,000  bbl/hr  on  total  muds  and  cuttings. 

This  limit  was  estabUsbed  in  the 
previous  1986  permit  because  reUable 
dispersion  data  are  available  only  up  to 
this  discharge  rate  and  because  this  rate 
did  not  represent  any  serious 
operational  problem  based  on  comments 
received  from  the  industry  and 
discharge  monitoring  reports. 

Vn.  Other  Legal  Requirements 

National  Enviionmenial  Policy  Act 

Under  the  direction  of  the  National 
Environmental  Policy  Act  (NEPA),  EPA 
and  MMS  entered  into  a  Memorandimi 


of  Understanding  to  coordinate  efforts 
on  environmental  impact  statements 
(EIS)  for  areas  covered  by  new  source 
performance  standards  before  EPA 
issues  final  permits  covering  discharges. 
EPA  has  completed  a  draft  EIS  for  this 
general  permit  and  is  accepting  public 
comment  on  that  document.  A  final  EIS 
will  be  prepared  before  issuance  of  the 
final  permit.  EPA  also  will  coordinate 
with  MMS  for  complying  with  NEPA  for 
specific  new  source  (production) 
projects. 

Oil  Spill  Requirements 

Section  311  of  the  Qean  Water  Act 
prohibits  the  discharge  of  oil  and 
hazardous  materials  in  harmful 
quantities.  Routine  discharges  that  are 
in  compUance  with  NPDES  permits  are 
excluded  from  the  provisions  of  section 
311.  However,  the  permits  do  not 
preclude  the  institution  of  legal  action 
or  relieve  permittees  fit)m  any 
responsibilities,  liabiUties,  or  penalties 
for  other,  unauthorized  discharges  of  oil 
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and  hazardous  materials  that  are. . '      '^' ' 
covered  by  section  311  of  the  Aet'  -  - 

Endangered  Species  Act 

The  Endangered  Species  Act  (ESA) 
allocates  authority  to,  and  administers 
requirements  upon,  federal  agencies 
regarding  endangered  species  of  fish, 
wildlife,  or  plants  that  have  been 
designated  as  critical.  Its  implementing 
regulations  (50  CFR  Part  402)  require 
the  RA  to  ensure,  in  consultation  with 
the  Secretaries  of  Interior  and 
Commerce,  that  any  action  authorized, 
funded  or  carried  out  by  EPA  is  not 
likely  to  jeopardize  the  continued 
existence  of  any  endangered  or 
threatened  species  or  adversely  affect  its 
critical  habitat  (40  CFR  122.49(c)). 
Implementing  regulations  for  the  ESA 
establish  a  process  by  which  agencies 
consult  with  one  another  to  ensure  that 
issues  and  concerns  of  both  the  National 
Marine  Fisheries  Service  (NMFS)  and 
the  U.S.  Fish  and  Wildlife  Service 
(USFWS)  collectively  are  addressed. 
The  ^4MFS  and  USFWS  have  responded 
to  EPA's  initiation  of  the  coordination 
process  under  the  regulations  set  forth 
by  section  7  of  the  Endangered  Species 
Act.  The  36  species  identified  by  NMFS 
and  USFWS  as  threatened  or 
endangered  species  within  the  permit 
coverage  area  have  been  assessed  for 
potential  effects  fi-om  the  activities 
covered  by  the  proposed  permit  in  a 
biological  assessment  incorporated  in 
the  Draft  EIS.  This  biological  assessment 
has  been  submitted  to  the  NMFS  and 
USFWS  along  with  the  proposed  permit 
for  consistency  review  and  concurrence 
on  the  .Region's  finding  of  no  adverse 
effect  The  Region's  finding  is  appended 
to  the  EIS. 

Ocean  Discharge  Criteria  Evaluation 

For  discharges  into  waters  located 
seaward  of  the  inner  boundary  of  the 
territorial  seas,  the  Clean  Water  Ajif  at 
section  403,  requires  that  NPJ^§^ 
permits  consider  guidelines  for 
determining  the  potential  degradation  of 
the  marine  environment  The 
guidelines,  or  Ocean  Discharge  Criteria 
(40  CFR  part  125,  subpart  M),  are 
intended  to  "prevent  imreasonable 
degradation  of  the  marine  environment 
and  to  authorize  imposition  of  effluent 
limitations,  including  a  prohibition  of 
discharge,  if  necessary,  to  ensure  this 
goal"  (45  FR  65942.  October  3, 1980). 
After  all  available  comments  and 
information  are  reviewed,  the  final  403 
determination  will  be  made. 

A  preliminary  Ocean  Discharge 
Criteria  Evaluation  (ODCE) 
determination  of  no  imreasonable 
degradation  has  been  made  by  Region  4 
based  on  an  analysis  by  Avanti 


Corporation  (1993a).  The  potential 
effects  of  discharges  imder  the  proposed 
permit  limitations  and  conditions  are 
assessed  in  this  draft  docimient 
available  from  Region  4.  The  ODCE 
states  that,  based  on  the  available 
information,  the  permit  limitations  are 
sufficient  to  determine  that  no 
unreasonable  degradation  should  result 
fitim  the  permitted  discharges. 

Coastal  Zone  Management  Act 

The  coverage  area  of  the  proposed 
general  permit  includes  only  Federal 
waters  of  the  eastern  Gulf  of  Mexico. 
However,  the  State  vraters  of  Florida, 
Alabama,  and  Mississippi  are 
potentially  Affiected  by  activities  covered 
under  the  permit.  Therefore,  the  coastal 
zone  management  plans  of  Florida, 
Alabama,  and  Mississippi  have  been 
reviewed  for  consistency  and 
consultation  with  the  states  for 
consistency  concurrence  has  been 
initiated.  A  consistency  determination 
for  each  state  and  the  proposed  permit 
have  been  submitted  for  state  review. 
The  consistency  determinations  are 
appended  to  the  EIS. 

Marine  Protection,  Research,  and 
Sanctuaries  Act 

No  marine  sanctuaries  as  designated 
by  the  Marine  Protection,  Research,  and 
Sanctuaries  Act  exist  in  the  area  to 
which  the  OCS  permit  applies. 

Executive  Order  12291 

The  Office  of  Management  and  Budget 
has  exempted  this  action  from  the 
review  requirements  of  Executive  Order 
12291  pursuant  to  section  8(b)  of  that 
order. 

Paperwork  Reduction  Act 

The  information  collection  required 
by  these  permits  has  been  approved  by 
the  Office  of  Management  and  Budget 
(OMB)  under  the  provisions  of  the 
Paperwork  Reduction  Act,  44  U.S.C. 
3501  et  seq.,  in  submission  made  for  the 
NPDES  permit  program  and  assigned 
OMB  control  numbers  2040-0086      « 
(NPDES  permit  application)  and  2040- 
0004  (discharge  monitoring  reports). 

All  facilities  affected  by  these  permits 
must  submit  a  notice  of  intent  to  be 
covered  under  the  eastern  Gulf  of 
Mexico  OCS  general  permit 
GMG280000.  EPA  estimates  that  it  will 
take  an  affected  fadUty  three  hours  to 
prepare  the  request  for  coverage. 

All  affected  facilities  will  be  required 
to  submit  discharge  monitoring  reports 
(DMRs).  EPA  estimated  DMR  burden  for 
the  existing  permit  to  be  36  hours  per 
facility  per  year.  The  DMR  burden  for 
these  proposed  permits  is  expected  to 
increase  slightly  due  to  the  additional 


rep>orting  required  for  calculating  the 
critical  dilution  for  produced  water 
discharges.  While  this  permit  requires 
some  ijicreased  monitoring  and 
reporting  of  that  data,  the  DMR  burden 
for  the  proposed  permits  is  estimated  to 
increase  slightly  and  facilities  affected 
by  this  permit  reissuance  were  subject 
to  similar  information  collection 
burdens  under  the  existing  Gulf  of 
Mexico  OCS  general  permit  that  this 
proposed  reissuance  will  replace. 

Regulatory  Flexibility  Act 

After  review  of  the  facts  presented 
above,  I  hereby  certify,  pursuant  to  the 
provisions  of  5  U.S.C.  605(b),  that  these 
proposed  general  permits  will  not  have 
a  significant  impact  on  a  substantial 
number  of  small  entities.  This 
certification  is  based  on  the  fact  that  the 
vast  majority  of  the  parties  regulated  by 
this  permit  have  greater  than  500 
employees  and  are  not  classified  as 
small  businesses  under  the  Small 
Business  Administration  regulations 
established  at  49  FR  5024  et  seq. 
(February  9, 1984).  For  those  operators 
having  fewer  than  500  employees,  this 
permit  issuance  will  not  hiave 
significant  economic  impact.  These 
facilities  are  classified  as  Major  Group 
13 — Oil  and  Gas  Extraction  SIC  Crude 
Petroleum  and  Natural  Gas. 

Proposed  Schedule  for  Permit  Issuance 

Draft  Permit  to  Federal  Register  for 
Public  Notice — December  6, 1996 

Public  Hearings  dates  and  location 
—January  28,  1997— Biloxi,  MS 
— ^January  29, 1997— Gulf  Shores, 

Alabama 
— ^January  38, 1997 — Pensacola. 

Flcnida 
—February  4. 1997— Tampa/SL 
Petersburg,  Florida 
Close  Comment  Period  ! 

-February  14, 1997 
Dated:  [Signature  date] 

Regional  Administrator 
Regional  Administrator.  Region  4. 
Rsfeieiioes 
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Appendix  A 

Table  A-1.  GORMDCl  Input  Parameters  for 
Toxicity  Limitation  Calculation 

Aathoiization  To  Discliarge  Under  the 
National  Pollutant  Discharge 
Elimination  S]r8tem 

In  compliance  with  the  Federal  Water 
Pollution  Control  Act,  as  amended  (33 
U.S.C.  1251  et  seq.),  operators  of  lease 
blocks  located  in  OCS  Federal  waters 
seaward  of  200  meters  with  existing 
source  or  new  source  discharges 
originating  from  exploration  or 
development  and  production  operations 
are  authorized  to  discharge  to  receiving 
waters  in  accordance  with  effluent 
limitations,  monitoring  requirements, 
and  other  conditions  set  fcMlh  in  parts 
I,  n,  m.  and  rv  hereof. 

Operators  of  operating  facilities 
within  the  proposed  NPDES  general 
permit  area  must  submit  written 
notification  to  the  Regional 
Administrator,  prior  to  discharge,  that 
they  intend  to  be  covered  by  either  the 
existing  source  general  permit  or  the 
new  source  general  permit  (See  part 
I.A.3).  Upon  receipt  of  notification  of 
inclusion  by  the  Regional 
Administrator,  owners  or  operators, 
requesting  coverage  are  authorized  to 
discharge  under  either  the  existing 
source  or  new  source  general  permit. 
Operators  of  lease  blocks  within  the 
general  permit  area  who  fail  to  notify 
the  Regional  Administrator  of  intent  to 
be  covered  by  this  general  permit  are 
not  authorized  imder  the  general  permit 
to  discharge  pollutants  from  their 
potential  new  or  existing  source 
facilities.  This  permit  does  not  apply  to 
non-operational  leases,  i.e.,  those  on 
which  no  discharge  has  taken  place  in 
2  yeara  prior  to  the  effective  date  of  the 
new  general  permits.  EPA  will  not 
accept  Notice  of  Intents  (NOI's)  from 
such  leases,  and  these  gene(ral  permits 
will  not  cover  such  leases.  Non- 
operational  leases  will  lose  general 
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permit  coverage  on  the  effective  date  of 
these  new  general  peimits. 

This  permit  shall  become  effective  at 
[time],  Eastern  Standard  Time,  on 
[Month,  Day,  19    ].  Coverage  under  the 
old  general  permit  shall  terminate  on 
the  effective  date  of  this  permit,  unless 
the  owner/operator  submits  a  notice  of 
intent  (NO!)  to  be  covered  within  60 
days  thereafter,  or  an  application  for  an 
individual  permit  within  120  days 
thereafter.  If  an  NOI  is  filed,  coverage 
under  the  old  general  permit  terminates 
upon  receipt  of  notification  of  inclusion 
by  letter  from  the  Director  of  the  Water 
Management  Division,  Region  4.  If  a 
permit  application  is  filed,  the  old 
general  permit  terminates  when  a  final 
action  is  taken  on  the  application  for  an 
individual  permit. 

This  permit  and  the  authorization  to 
discharge  shall  expire  [time],  Eastern 
Standard  Time,  on  5  years  from  date  of 
issuance. 

Signed  this  [dqyi  day  of  [month].  Year. 

Director,  Water  Management  Division,  EPA, 
Region  4. 

Part  I.  Reqairemrats  for  NPDES  Permits 

Section  A.  Permit  Applicability  and 
Coverage  Conditions 

1.  Operations  Covered 

These  permits  establish  effluent 
limitations,  prohibitions,  reporting 
requirements,  and  other  conditions  for 
discharges  from  oil  and  gas  &cilities 
engaged  in  production,  field 
exploration,  drilUng,  well  completion, 
and  well  treatment  operations  from 
potfflitial  new  sources  and  existing 
souirces. 

The  permit  coverage  area  includes 
Federal  waters  in  the  Gulf  of  Mexico 
seaward  of  the  200  meter  water  depth 
for  ofbhore  Mississippi,  Alabama,  and 
Florida.  This  permit  only  covers 
facilities  located  in  and  discharging  to 
the  Federal  waters  listed  above  and  does 
not  authorize  discharges  from  facilities 
in  or  discharging  to  the  territorial  sea 
(within  3  miles  of  shore)  of  the  Gulf 
coastal  states  or  fiom  facilities  defined 
as  "coastal"  or  "onshore"  (see  40  CFR. 
part  435,  subparts  C  and  D). 

2.  Operations  Excluded 

Any  operator  who  seeks  to  discharge 
drill  fluids,  drill  cuttings  or  produced 
water  within  1000  meters  of  an  area  of 
biological  concern  is  ineUgible  for 
coverage  under  these  general  permits 
and  must  apply  for  an  individual 
permit. 

Any  operator  with  leases  occurring 
below  the  26°  parallel  which  axe 
currently  under  moratorium  are 
excluded  fiom  inclusion  under  these 
general  permits.    . 


No  coverage  will  be  extended  under 
either  of  the  new  general  permits  to 
non-operational  leases. 

3.  General  Permit  Applicability 

In  accordance  wdth  40  CFR 
122.28(b)(3)  and  122.28(c),  the  Regional 
Administrator  may  require  any  person 
authorized  by  this  pomit  to  apply  for 
and  obtain  an  individual  NPDES  pemnt 
when: 

(a)  The  dischaigeCs)  is  a  significant 
contributor  of  pollution; 

(b)  The  discharger  is  not  In  compliance 
with  the  conditions  of  this  permit; 

(c)  A  change  has  occurred  in  the 
availability  of  the  demonstrated  technology 
or  wactices  for  the  control  or  abatement  of 
pollutants  applicable  to  the  point  sources; 

(d)  EfQuent  limitation  guidelines  are 
promulgated  for  ]x>int  sources  covered  by 
this  permit; 

(e)  A  Water  Quality  Management  Plan 
containing  requirements  applicable  to  such 
point  source  is  approved; 

(f)  It  is  determined  that  the  facility  is 
located  in  an  area  of  biological  concern. 

The  Regional  Administrator  may 
require  any  operator  authorized  by  this 
permit  to  apply  for  an  individual 
NPDES  permit  only  if  the  operator  has 
been  notified  in  writing  that  a  permit 
application  is  required. 

Any  operator  authorized  by  this 
permit  may  request  to  be  excluded  bom 
the  coverage  of  this  general  permit  by 
^plying  for  an  individual  permit.  The 
operator  shall  submit  an  application 
together  with  the  reasons  suf^xirting  the 
request  to  the  Regional  Administrator 
no  later  than  180  days  befcne  an  activity 
is  scheduled  to  commence  on  the  lease 
block.  When  an  individual  NPDES 
permit  is  issued  to  an  operator 
otherwise  subject  to  this  permit,  the 
applicability  of  this  permit  to  the  owner 
or  operator  is  automatically  terminated 
on  the  efiisctive  date  of  the  individual 
permit. 

A  source  excluded  frtnn  coverage 
under  this  general  permit  solely  because 
it  already  has  an  individual  permit  may 
request  that  its  individtial  permit  be 
revoked,  and  that  it  be  covered  by  this 
general  permit.  Upon  revocation  of  the 
individual  permit,  this  general  permit 
sh^ll  apply  to  the  source  after  the 
notification  of  intent  to  be  covered  is 
filed  (see  LA.4,  below). 


4.  Notification  Requirements  (Existing 
Sources  and  New  Sources] 

Written  notification  of  intent  (NOI)  to 
be  covered  in  accordance  With  the 
general  permit  requirements  shall  state 
whether  the  permittee  is  requesting 
coverage  imder  the  existing  soiuce 
general  permit  or  new  soiuce  general 
permit,  and  shall  contain  the  following 
information: 


(1)  the  legal  name  and  addrasa  of  the  ownar 
or  operator, 

(2)  the  focility  nune  and  location, 
including  the  lease  block  assigned  by  the 
Department  of  Interior,  or  if  none,  the  name 
commonly  assigned  to  the  lease  area; 

(3)  the  number  and  type  of  facilities  and 
activity  proposed  within  the  lease  block; 

(4)  the  waters  into  which  the  facility  wrill 
be  discharging: 

(5)  the  date  on  which  the  owmer/opeiator 
commenced  on-site  construction,  including: 

(a)  any  placement  assembly  or  installation 
of  facilities  or  equipment;  or 

(b)  the  clearing,  excavation  (»  removal  of    . 
existing  structures  or  facilities; 

(6)  the  date  on  '.vhich  the  facility 
commenced  exploration  activities  at  the  site; 

(7)  the  date  on  which  the  owner/operator 
entered  into  a  binding  contract  tar  the 
purchase  of  facilities  at  equipment  intended 
to  be  used  in  its  operation  within  a 
reasonable  time  (if  applicable); 

(8)  the  date  on  which  the  owner/operator 
commenced  development;  and 

(9)  the  date  on  which  the  owner/operator 
commenced  production. 

(10)  technical  infonnation  on  the 
characteristics  of  the  sea  bottom  within  1000 
meters  of  the  discharge  point 

All  notices  of  intent  shall  be  signed  in 
accordance  with  40  CFR  §  122.22. 

EPA  will  act  on  the  NOI  in  a 
reasonable  period  of  time. 

For  operating  leases,  the  NOI  shall  be 
submitted  within  sixty  (60)  days  after 
publication  of  the  final  determination 
on  this  action.  Non-operational  facilities 
are  not  eligible  for  coverage  under  these 
new  general  permits.  No  NOI  will  be 
accepted  fiom  either  a  non-operational 
or  newly  acquired  lease  imtil  such  time 
as  an  exploration  plan  or  development 
production  plan  has  been  prepared  for 
submission  to  EPA.  Operators  obtaining 
coverage  imder  the  existing  source 
general  permit  for  exploration  activities 
must  send  a  new  NOI  for  coverage  of 
development  and  production  activities 
imder  the  new  source  general  permit 
sixty  (60)  days  prior  to  commencing 
such  operations.  All  NOI's  requesting 
coverage  should  be  sent  by  certified 
mail  to:  E}irector,  Watw  Management 
Division,  U.S.  EPA,  Region  4,  Atlanta 
Federal  Center,  100  Alabama  Street, 
S.W.,  Atlanta.  GA  30303-3104. 

For  drilling  activity,  the  operator  shaU 
submit  a  Notice  to  Drill  (NTD)  sixty  (60) 
days  prior  to  the  actual  move-on  date. 
This  NTD  shall  contain:  (1)  the  assigned 
NPDES  general  permit  number  assigned 
to  the  lease  hlodt,  (2)  the  latitude  and 
longitude  of  the  proposed  discharge 
point,  (3)  the  water  depth,  and  (4)  the 
estimated  length  of  time  the  drilling 
operation  will  last.  This  NTD  shall  be 
submitted  to  Region  4  at  the  address 
above,  by  certified  mail  to:  Director, 
Water  Management  Division,  U.S.  EPA, 
Region  4,  Atlanta  Federal  Center,  100 
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Alabama  Street,  S.W..  Atlanta,  GA 
30303-3104. 

In  addition,  a  notice  of 
commencement  of  operations  (NCO)  is 
required  to  be  submitted  for  each  of  the 
following  activities:  placing  a 
production  platform  seaward  of  200 
meters  (within  30  days  prior  to 
placement);  and  discharging  waste 
water  within  the  coverage  area  (within 
30  days  prior  to  initiation  of  produced 
water  discharges).  The  NCO  required  for 
discharging  waste  water  shall  be 
accompanied  by  the  information 
requested  in  Appendix  A  for  calculation 
of  the  toxicity  mnitation  for  produced 
water  discharges.  Within  sixty  (60)  days 
after  produced  water  discharge  begin3, 
the  permittee  shall  perform  adequate 
tests  to  establish  a  bbl/day  estimate  to 
be  used  in  the  Cormix  model.  This 
information  must  then  be  provided  to 
EPA. 

All  NOIs.  NTDs,  tiCOs,  and  any 
subsequent  reports  required  under  this 
permit  shall  be  sent  by  certified  mail  to 
the  following  address:  Director,  Water 
Management  Division,  U.S.  EPA,  Region 

4.  Atlanta  Federal  Center,  100  Alabama 
Street,  S.W..  Atlanta,  GA  30303-3104. 

5.  Termination  of  Operations 

Lease  block  operators  shall  notify  the 
Director  (at  the  address  above)  within  60 
(sixty)  days  after  the  permanent 
termination  of  dischuges  from  their 
facility. 

6.  Intent  To  Be  Covered  by  a  Subsequent 
Permit 

This  permit  shall  expire  ^ve  (5)  years 
from  the  effective  date  of  issuance. 
However,  an  expired  general  permit 
continues  in  force  and  effect  until  a  new 
general  permit  is  issued.  Lease  block 
operators  authorized  to  discharge  by 
this  permit  shall  by  certified  mail  notify 
the  Director,  Water  Management 
Division,  U.S.  EPA,  Region  4,  Atlanta 
Federal  Center,  100  AMnma  Street. 
S.W.,  Atlanta,  GA  30303-3104,  on  or 
before  [6  months  prior  to  the  expiration 
date  of  the  permit],  that  they  intend  to 
be  covered  by  a  permit  that  will 
authorize  discharge  from  these  facihties 
after  the  termination  date  of  this  permit 
on  [month,  day  of  yeari. 

Permittees  must  submit  a  new  NOI  in 
accordance  with  the  requirements  of 
this  permit  to  remain  covered  under  the 
continued  general  permit  after  the 
expiration  of  this  permit.  Therefore, 
faciUties  that  have  not  submitted  an  NOI 
imder  the  permit  by  the  expiration  date 
cannot  become  authorized  to  discharge 
under  any  continuation  of  this  NPDES 
general  permit.  All  NOI's  from 
permittees  requesting  coverage  imder  a 
continued  permit  should  be  sent  by 


certified  mail  to:  Director,  Water 
Management  Division,  U.S.  EPA,  Region 
4,  Atlanta  Federal  Center,  100  Alabama 
Street,  S.W.,  Atlanta,  GA  30303-3104. 

Section  B.  Effluent  Limitations  and 
Monitoring  Requirements  • 

1.  Drilling  Fluids 

The  discharge  of  drilling  fluids  shall 
be  limited  and  monitored  by  the 
permittee  as  specified  in  both  tables  and 
below.  ,   , 

Note:  The  permit  prohibitions  and 
limitations  that  apply  to  drilling  Quids,  also 
apply  to  fluids  that  adhere  to  drill  cuttings. 
Any  permit  condition  that  applies  to  the 
drilling  fluid  system,  therefore,  also  applies 
to  cuttings  discharges. 

(a)  Prohibitions  .  .     -• 

Oil-Based  Drilling  Fluids.  The 
discharge  of  oil-based  drilling  fluids  and 
inverse  emulsion  drilling  fluids  is 
prohibited. 

Oil-Contaminated  Drilling  Fluids.  The 
discharge  of  drilling  fluids  to  which 
waste  engine  oil,  cooling  oil,  gear  oil  or 
any  lubricants  which  have  been 
previously  used  for  purposes  other  than 
borehole  lubrication  have  been  added,  is 
prohibited. 

Diesel  Oil.  Drilling  fluids  to  which 
any  diesel  oil  has  been  added  as  a 
lubricant  or  pill  may  not  be  discharged. 

No  Discharge  t/ear  Areas  of  Biological 
Concern.  Fw  those  facilities  within 
1000  meters  of  an  area  of  biological 
concern  the  discharge  of  drilling  fltiids 
is  not  allowed. 

(b)  Limitations 

Mineral  Oil.  Mineral  oil  may  be  used 
only  as  a  lubricity  additive  or  pill.  If 
mineral  oil  is  added  to  a  water-based 
drilling  fluid,  the  drilling  fluid  may  not 
be  discharged  unless  the  96-hr  LC50  of 
the  drilling  fluid  is  greater  than  30,000 
ppm  SPP  and  it  passes  the  static  sheen 
test  for  free  oiL 

Cadmium  and  Mercury  in  Barite. 
There  shall  be  no  discharge  of  drilling 
fluids  to  which  barite  has  been  added  if 
such  barite  contains  mercury  in  excess 
of  1.0  mg/kg  (dry  weight)  or  cadmiimi 
in  excess  of  3.0  mg/kg  (dry  weight). 

The  permittee  shall  analyze  a 
representative  sample  of  each  supply  of 
stock  barite  prior  to  drilling  each  well 
and  submit  the  results  for  total  mercury 
and  cadmium  in  the  Discharge 
Monitoring  Report  (DMR).  If  more  than 
one  well  is  being  drilled  at  a  site,  new 
analyses  are  not  required  for  subsequent 
wells,  provided  that  no  new  supplies  of 
barite  have  been  received  since  tha  -  -- 
previous  analysis.  In  this  case,  the 
results  of  the  previous  analysis  should 
be  used  for  completion  of  the  DMR. 


Alternatively,  the  permittee  may 
provide  certification,  as  documented  by 
the  supplier(s),  that  the  barite  being 
used  on  the  well  will  meet  the  above 
limits.  The  concentration  of  the  mercury 
■and  cadmium  in  the  barite  shall  be 
reported  on  the  DMR  as  documented  by 
the  supplier. 

Analyses  shall  be  conducted  by 
absorption  spectrophotometry  (see  40 
CFR  Part  136,  flame  and  flameless  AAS) 
and  the  results  expressed  in  mg/kg  (dry 
weight). 

Toxicity.  Discharged  drilling  flviids 
shall  meet  both  a  daily  mipiniiiTn  and  a 
monthly  average  minimum  effluent 
toxicity  limitation  of  at  least  30,000 
ppm,  (v/v)  of  a  9:1  seawater:mud 
suspended  particulate  phase  (SPP) 
based  on  a  96-hour  test  using 
Mysidopsis  bahia.  The  method  is 
published  in  the  final  effluent 
guidelines  at  58  FR  12507.  Monitoring 
shall  be  performed  at  least  once  per 
month  for  both  the  daily  minimum  and 
the  monthly  average  miniTnum  In 
addition,  an  end-of-well  sample  is 
required  (see  definitions).  The  type  of 
sample  required  is  a  grab  sample,  taken 
from  beneath  the  shale  shaker.  Results 
of  toxicity  tests  must  be  reported  on  the 
monthly  DMRs.  Copies  of  the  laboratory 
reports  also  must  be  submitted  with  the 
DMRs. 

Free  Oil.  No  free  oil  shall  be 
discharged.  Monitoring  shall  be 
performed  prior  to  discharges  and  on 
each  day  of  discharge  using  the  static 
(laboratory)  sheen  test  method  in 
accordance  with  the  method  provided 
in  Part  IV.A.3,  as  pubUshed  in  the  final 
effluent  guidelines  (58  FR  12506).  The 
discharge  of  drilling  fluids  that  fail  the 
static  sheen  test  is  prohibited.  The 
results  of  each  sheen  test  must  be 
recorded  and  the  number  of 
observations  of  a  sheen  must  be 
reported  on  each  monthly  DMR. 

Maximum  Discharge  Rate.  All    . 
facilities  are  subject  to  a  maximum 
discharge  rate  of  1,000  barrels  per  hour. 
Average  daily  discharge  rates  must  be 
recorded  and  the  monthly  average 
discharge  rate  reported  on  the  monthly 
DMR  in  barrels/day  (BPD). 

(c)  Monitoring  Requirements 

In  addition  to  the  above  limitations, 
the  following  monitoring  and  reporting 
requirements  also  apply  to  drilling 
fluids  discharges.  >        . 

Drilhng  Fluids  Inventory.  The 
permittee  shall  maintain  a  precise 
chemical  inventory  of  all  constituents 
and  their  total  voluime  or  mass  added 
downhole  for  each  well.  Information 
shall  be  recorded  but  not  reported 
unless  specifically  requested  by  EPA. 
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Volume.  Once  per  monai,  the  total 
monthly  volume  (bbl/month)  of 
discharged  drilling  fluids  must  be 
estimated  and  recorded.  The  volume 
shall  be  reported  on  the  monthly  DMR. 

Oil  Content.  There  is  no  numeric 
limitation  on  the  oil  content  of 
discharged  drilling  muds  (except  that 
muds  containing  any  waste  oil,  or  diesel 
oil  as  a  lubricity  agent  shall  not  be   . 
discharged).  However,  note  that  the  oil 
added  shall  not  cause  a  violation  of 
either  the  toxicity  or  free  oil  limitations 
discussed  above.  The  oil  content  of 
discharged  drilling  fluids  shall  be 
determined  once  per  day  when 
discharging,  on  a  grab  sample  taken 
from  the  same  mud  system  being 
observed  for  the  static  sheen  (free  oil) 
test. 

2.  Ehill  Cuttii\gs 

The  discharge  of  drill  cuttings  shall  be 
limited  and  monitored  by  the  permittee 
as  specified  in  both  tables  and  below. 

Note:  The  permit  prohibitions  and 
limitations  that  apply  to  drilling  fluids  also 
apply  to  fluids  that  adhere  to  drill  cuttings. 
Any  permit  condition  that  applies  to  the 
drilling  fluid  system,  therefore,  also  applies 
to  cuttings  discharges.  Monitoring 
requirements,  however,  may  not  be  the  same. 

(a)  Prohibitions 

Cuttings  from  Oil-Based  Drilling 
Fluids.  Prohibitions  that  apply  to 
drilling  fluids,  set  forth  above  in  B.l(a), 
also  apply  to  drill  cuttings.  Therefore, 
the  discharge  of  cuttings  is  prohibited 
when  they  are  generated  while  using  an 
oil-based  or  invert  emulsion  mud. 

Cuttings  from  Oil  Contaminated 
Drilling  Fluids.  The  discharge  of 
cuttings  that  are  generated  using  drilling 
fluids  that  contain  waste  engine  oil, 
cooling  oil,  gear  oil  or  any  lubricants 
which  have  been  previously  used  for 
purposes  other  than  borehole 
lubrication  is  prohibited. 

Cuttings  generated  using  drilling 
fluids  which  contain  diesel  oil.  Drill 
cuttings  generated  using  drilling  fluids 
to  which  any  diesel  oil  has  been  added 
as  a  lubricant  may  not  be  discharged. 

Cuttings  generated  using  mineral  oil. 
The  discharge  of  cuttings  generated 
using  drilling  fluids  which  contain  - 
mineral  oil  is  prohibited  except  when 
the  mineral  oil  is  used  as  a  carrier  fluid 
(transporter  fluid),  lubricity  additive,  or 
piU. 

No  Discharge  Near  Areas  ofBicAoffcal 
Concern.  For  those  facilities  within 
1000  meters  of  an  area  of  biological 
concern  discharge  of  drilling  cuttings  is 
not  allowed. 


(b)  Limitations 

Mineral  Oil.  Limitations  that  apply  to 
drilling  fluids  also  apply  to  drill 
cuttings.  Therefore,  if  mineral  oil  pills 
or  mineral  oil  lubricity  additives  have 
been  introduced  to  a  water-based  mud 
system,  cuttings  may  be  discharged  if 
they  meet  the  limitations  for  toxicity 
and  free  oil. 

Free  Oil.  No  free  oil  shall  be 
discharged.  Monitoring  shall  be 
performed  prior  to  bulk  discharges  and 
on  each  day  of  discharge  using  the  static 
(laboratory)  sheen  test  method  in 
accordance  with  the  method  provided 
in  Part  IV.A.3.  The  discharge  of  cuttings 
that  fail  the  static  sheen  test  is 
prohibited.  The  results  of  each  sheen 
test  must  be  recorded  and  the  number 
of  observations  of  a  sheen  must  be 
reported  on  each  monthly  DNfR. 

Toxicity.  Discharged  cuttings 
generated  using  drilling  fluids  with  a 
daily  minimimi  or  a  monthly  average 
minimum  96-hour  LC50  of  less  than 
30,000  ppm,  (v/v)  of  a  9:1  seawater  to 
drilling  fluid  suspended  particulate 
phase  (SPP)  volumetric  ratio  using 
Mysidopsis  bahia  shall  not  be 
discharged. 

(c)  Monitoring  Requirements 

Volume.  Once  pet  month,  the 
monthly  total  discharge  must  be 
estimated  and  recorded.  The  estimated 
volume  of  cuttings  discharged  (bbl/ 
month)  shall  be  reported  on  the  DMR. 

3.  Produced  Water 

The  discharge  of  produced  water  shall 
be  limited  and  monitored  by  the 
permittee  as  specified  in  both  tables  and 
below. 

(a)  Prohibitions 

Ato  Discharge  Near  Areas  of  Biological 
Concern.  For  those  facilities  within 
1000  meters  of  an  area  of  biological 
concern  discharge  of  produced  water  is 
not  allowed. 

(b)  Limitations 

Oil  and  Grease.  Produced  water 
discharges  must  meet  both  a  daily 
maximiun  limitation  of  42  mg/1  and  a 
monthly  average  limitation  of  29  mg/1 
for  oil  and  grease.  A  grab  sample  must 
be  taken  at  least  once  per  month.  The 
daily  maximum  samples  may  be  based 
on  the  average  concentration  of  four 
grab  samples  taken  within  the  24-hour 
period.  If  only  one  sample  is  taken  for 
any  one  month,  it  must  meet  both  the 
daily  and  montMy  limits.  If  more 
samples  are  taken,  they  may  exceed  the 
monthly  average  for  any  one  day, 
provided  that  the  average  of  all  samples 
taken  meets  the  monthly  limitation.  The 
gravimetric  method  is  specified  at  40 


CFR  part  136.  The  highest  daily  oil  and 
grease  concentration  and  the  monthly 
averag*  concentration  shall  be  reported 
(Ml  the  monthly  DMR.  -. 

Toxicity.  Produced  water  discharges 
must  meet  a  toxicity  limitation 
projected  to  be  the  limiting  permissible 
concentration  (0,01  x  LC50)  at  the  edge 
of  a  100-meter  mixing  zone.  The  toxicity 
limitation  will  be  calculated  by  EPA 
based  on  each  facility's  site-specific 
water  column  conditions  and  discharge 
configuration.  The  methods  for  this 
determination  are  presented  in 
Appendix  A  of  this  permit  using  the      > 
Cornell  Mixing  Zone  Expert  System 
(CORMDC).  The  CXDRMIXl  (Version  1.4). 
which  is  explained  in  Chapter  4, 
Section  4.4  of  the  Ocean  Discharge 
Criteria  Evaluation  will  be  used  to 
evaluate  the  toxicity  of  the  produced 
water  outfalls. 

Compliance  with  the  toxicity 
limitation  shall  be  demonstrated  by 
conducting  96-hour  toxicity  tests  each 
month  using  Mysidopsis  bahia  and 
sheepshead  minnows.  The  method  is 
published  in  "Methods  for  Measuring 
the  Acute  Toxicity  of  Effluents  to 
Freshwater  and  Marine  Organisms" 
(EPA/600/4-85/013).  The  results  for 
both  s{>ecies  shall  be  reported  on  the 
monthly  DMR.  The  operator  shall  also 
submit  a  copy  of  all  laboratory  reports 
with  the  DMR. 

(b)  Monitoring  Requirements 

Flow.  Once  per  month,  an  estimate  of 
the  total  flow  (bbl/month)  must  be 
reported  on  the  DMR. 

4.  Deck  Drainage 

The  discharge  of  deck  drainage  shall 
be  limited  and  monitored  by  the 
permittee  as  specified  in  l>oth  tables  and 
below. 

(a)  Limitations 

Free  Oil.  No  free  oil  shall  be 
discharged.  Monitoring  shall  be 
performed  on  each  day  of  discharge 
using  the  visual  sheen  test  method  in 
accordance  with  the  method  provided  at 
Part  rV.A.4.  The  discharge  of  deck 
drainage  that  fails  the  visual  sheen  test 
is  prohibited.  The  restilts  of  each  sheen 
test  must  be  recorded  and  the  number 
of  observations  of  a  sheen  must  be 
reported  on  each  monthly  DMR. 

(b)  Monitoring  Requirements 

Volume.  Once  p>er  month,  the 
monthly  total  discharge  (bbls/month) 
must  be  estimated  and  reported  on  the 
DMR. 

5.  Produced  Sand 

Hie  discharge  of  produced  sand  is     ■ 
prohibited  under  this  genwal  permit. 
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Wastes  must  be  hauled  to  shore  for 
treatment  and  disposal. 

6.  Well  Treatment  Fluids,  Completion 
Flmds,  and  Workover  Fluids 

The  discharge  of  well  treatment 
fluids,  completion  fluids,  and  workover 
fluids  shall  be  limited  and  monitored  by 
the  permittee  as  specified  in  both  tables 
and  below. 

(a)  Limitations 

Free  Oil.  No  free  oil  shall  be 
discharged.  Monitoring  shall  be 
performed  prior  to  discharge  and  on 
each  day  of  discharge  using  the  static 
(laboratory)  sheen  test  method  in 
accordance  with  the  method  provided  at 
Part  IV.A.3.  The  discharge  of  well 
treatment,  completion,  or  workover 
fluids  that  fail  the  static  sheen  test  is 
prohibited.  The  results  of  each  sheen 
test  must  be  recorded  and  the  number 
of  observations  of  a  sheen  must  be 
reported  on  each  monthly  DMR. 

Oil  and  Grease.  WeU  treatment  fluids, 
completion  fluids,  and  workover  fliuds 
discharges  must  meet  both  a  daily 
maximum  of  42  mg/1  and  a  monthly 
average  of  29  mg/1  limitation  for  oil  and 
grease.  A  grab  sample  must  be  taken  at 
least  once  per  month  when  discharging. 
The  daily  maximum  concentration  may 
be  based  on  the  average  of  four  grab 
samples  taken  within  the  24-hour 
period.  If  only  one  sample  is  taken  for 
any  one  month,  it  must  meet  both  the 
daily  and  monthly  limits.  If  more 
samples  are  taken,  they  may  exceed  the 
monthly_average  for  any  one  day, 
provided  tBlTthe  average  of  all  samples 
taken  meets  the  monthly  limitation.  The 
analytical  method  is  the  gravimetric 
method,  as  specified  at  40  CFR  part  136.. 

Priority  Pollutants.  For  well  treatment 
fluids,  completion  fluids,  and  workover 
fluids,  the  discharge  of  priority 
pollutants  is  prohibited  except  in  trace 
amounts.  Information  on  the  specific 
chemical  composition  of  any  additives 
containing  priority  {>ollutants  shall  be 
recorded. 

NetK  If  materials  added  downbole  as  well 
traatment,  completion,  or  workover  flmds 
contain  no  priority  pollutants,  the  discharge 
is  assumed  not  to  contain  priority  pollutants 
except  possibly  in  trace  amounts. 

(b)  Monitoring  Requirements 

Voiume.  Once  per  month,  an  estimate 
of  the  total  volume  discharged  (bbls/ 
month)  shall  be  reported  on  the  DMR. 

7.  Sanitary  Waste  (Facilities 
Continuously  Manned  by  10  or  More 
Persons) 

'  The  discharge  of  sanitary  waste  shall 
be  limited  and  monitored  by  the 


permittee  as  specified  in  both  tables  and 
below. 

(a)  Prohibitions 

Solids.  No  floatiiig  solids  may  be 
discharged.  Observations  must  be  made 
once  per  day,  diuing  daylight  in  the 
vicinity  of  sanitary  waste  outfalls, 
following  either  the  morning  or  midday 
meals  and  at  the  time  during  maximum 
estimated  discharge.  The  number  of 
days  solids  are  observed  shaU  be 
recorded. 

(b)  Limitations 

Residual  Chlorine.  Total  residual 
chlorine  is  a  surrogate  parameter  for 
fecal  coliform.  Discharges  of  sanitary 
waste  must  contain  a  minimum  of  1  mg 
residual  chlorine/1  and  shall  be 
maintained  as  close  to  this 
concentration  as  possible.  The  approved 
analytical  method  is  Hach  CN-66^PD. 
A  grab  sample  must  be  taken  once  per 
month  and  the  concentration  reported. 

(Exception)  Any  Cacility  which 
properly  maintains  a  marine  sanitation 
device  (MSD)  that  complies  with 
pollution  control  standards  and 
regulations  under  Section  312  of  the  Act 
shall  be  deemed  in  compliance  with 
permit  limitations  for  sanitary  waste. 
The  MSD  shall  be  tested  annually  for 
proper  operation  and  the  test  results 
maintained  at  the  facility.  The  operator 
shall  indicate  use  of  an  MSD  on  the 
monthly  DMR. 

(c)  Monitoring  Requirements 

Flow.  Once  per  month,  the  average 
flow  (MGD)  must  be  estimated  and 
recorded  for  the  flow  of  sanitary  wastes. 

8.  Sanitary  Waste  (Facilities 
Continuously  Manned  by  9  or  Fewer 
Persons  or  Intermittently  by  Any 
Nimiber) 

The  discharge  of  sanitary  waste  shall 
be  Umited  and  monitored  by  the 
permittee  as  specified  in  both  tables  and 
below. 

(a)  Prohibitions 

Solids.  No  floating  solids  may  be 
discharged  to  the  receiving  waters.  An 
observation  must  be  made  once  per  day 
when  the  facility  is  maimed,  during 
daylight  in  the  vicinity  of  sanitary  waste 
outfalls,  following  either  the  morning  or 
midday  meal  and  at  a  time  during 
maximum  estimated  discharge.  "Hie 
number  of  days  solids  are  observed  shall 
be  recorded.  , 

(Exception)  Any  facility  which 
properly  maintains  a  marine  sanitation 
device  (MSD)  that  complies  with 
pollution  control  standards  and 
regulations  under  Section  312  of  the  Act 
shall  be  deemed  in  compliance  with 


permit  limitations  for  sanitary  waste. 
The  MSD  shall  be  tested  annually  for 
proper  operadon  and  the  test  results 
maintained  at  the  facility.  The  operator 
shall  indicate  use  of  an  MSD  on  the 
monthly  DMR. 

9.  Domestic  Waste 

The  discharge  of  domestic  waste  shall 
be  li^nited  and  monitored  by  the 
permittee  as  specified  in  both  tables  and 
below. 

(a)  Prohibitions 

Solids.  No  floating  solids  shall  be 
discharged.  In  addition,  food  waste, 
comminuted  or  not,  may  not  be 
discharged  within  12  nautical  miles 
bom  nearest  land 

(b)  Limitations 

Solids.  Conmiinuted  food  waste 
which  can  pass  through  a  25-mm  mesh  . 
screen  (approximately  1  inch)  may  be 
discharged  12  or  more  nautical  miles 
from  nearest  land. 

(c)  Monitoring  Requirements 

Solids.  An  observation  must  be  made 
diuing  daylight  in  the  vicinity  of 
domestic  waste  outfalls  following  either 
the  morning  or  midday  meal  and  at  a 
time  during  maximum  estimated 
discharge.  The  niunber  of  days  solids 
are  observed  must  be  recorded. 

10.  Miscellaneous  Discharges 

Desalination  Unit  Ehscharge;  Blowout 
Preventer  Fluid;  Uncontaminated 
Ballast  Water;  Uncontaminated  Bilge 
Water;  Mud,  tuttings,  and  Cement  at 
the  Seafloor;  Uncontaminated  Seawater; 
Boiler  Slowdown;  Source  Water  and 
Sand;  Diatomaceous  Earth  Filter  Media 

The  discharge  of  miscellaneous 
discharges  shall  be  limited  and 
monitored  by  the  permittee  as  specified 
in  both  tables  and  below. 

(a)  Limitations 

Free  Oil.  No  free  oil  shall  be 
discharged.  Monitoring  shall  be 
performed  using  the  visual  sheen  test 
method  once  per  day  when  discharging 
on  the  sxirface  of  the  receiving  water  or 
by  use  of  the  static  sheen  mediod  at  the 
operator's  option.  Both  tests  shall  be 
conducted  in  accordance  with  the 
methods  presented  at  IV.A.3  and  IV.A.4. 
Discharge  is  limited  to  those  times  that 
a  visual  sheen  observation  is  possible. 
The  number  of  days  a  sheen  is  observed 
must  be  recorded. 

(Exception)  Discharge  is  not  restricted 
to  periods  when  observation  is  possible; 
however,  the  static  (laboratory)  sheen 
test  method  must  be  used  during 
periods  when  observation  of  a  sheen  is 
not  possible,  such  as  at  night  or  during 
inclement  conditions. 
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Section  C.  Other  Discharge  Limitations 

1.  Floating  Solids  or  Visible  Foam 

There  shall  be  no  discharge  of  floating 
solids  or  visible  foam  from  any  source 
other  than  in  trace  amounts. 

2.  Halogenated  Phenol  Compounds 

There  shall  be  no  discharge  of 
halogenated  phenol  compounds  as  a 
part  of  any  waste  streams  authorized  in 
this  permit. 

3.  Dispersants,  Surfactants,  and 
Detergents 

The  facility  operator  shall  minimize 
the  discharge  of  dispersants,  surfactants, 
and  detergents  except  as  necessary  to 
comply  with  the  safety  requirements  of 
the  Occupational  Safety  and  Health 
Administration  and  MMS.  This 
restriction  applies  to  tank  cleaning  and    . 
other  operations  which  do  not  directly 
involve  the  safety  of  workers.  The 
restriction  is  imposed  because 
detergents  disperse  and  emiUsify  oil. 
potentially  increasing  toxic  impacts  and 
making  the  detection  of  a  discharge  of 
free  oil  more  difficult. 

4.  Rubbish,  Trash,  and  Other  Refuse 

The  discharge  of  any  solid  material 
not  authorized  in  the  permit  (as 
described  above)  is  prohibited. 

This  permit  includes  limitations  set 
forth  by  the  U.S.  Coast  Guard  in 
regulations  implementing  Annex  V  of 
MARPOL  73/78  for  domestic  waste 
disposal  from  all  fixed  or  floating 
offshore  platforms  and  associated 
vessels  engaged  in  esqploration  or 
exploitation  of  seabed  mineral  resouroes 
(33  CFR 151).  These  limitations,  as 
specified  by  Congress  (33  U.S.C  1901, 
the  Act  to  Prevent  Polluticm  from 
Ships),  apply  to  all  navigable  waters  of 
the  United  States. 

This  permit  prohibits  the  discharge  of 
"garbage"  including  food  wastes,  within 
12  nautical  miles  from  nearest  land. 
Comminuted  food  waste  (able  to  pass 
through  a  screen  with  a  mesh  size  no 
larger  than  25  mm,  approx.  1  inch)  may 
be  discharge  when  12  nautical  miles  or 
more  from  land.  Graywater,  drainage 
from  dishwater,  shower,  laundry,  bath, 
and  washbasins  are  not  considered 
garbage  within  the  meaning  of  Annex  V. 
Incineration  ash  and  non-plastic 
clinkers  that  can  pass  through  a  25-nmi 
mesh  screen  may  be  discharged  beyond 
3  miles  from  nearest  land.  Otherwise, 
ash  and  non-plastic  clinkers  may  be 
discharged  beyond  12  nautical  miles 
from  nearest  land. 

5.  Areas  of  Biological  Concern 

There  shall  be  no  discharge  of  drilling 
muds,  drill  cuttings  and  produced  water 


within  1000  meters  of  Areas  of 
Biological  Concern.  If  at  any  time  it  is 
determined  that  a  facility  is  located 
within  1000  meters  of  an  area  of 
biological  concern,  the  operator  shall 
immediately  cease  discharge  from  these 
outfalls  in  the  area  and  shall  file  an 
application  for  an  individual  permit  as 
provided  in  40  CFR  122.28(b)(3).  The 
operatcH-  may  not  resvune  discharging 
from  these  outfalls  until  an  individual 
permit  has  been  issued. 

Part  n.  Standard  Conditiou  for  NPDES 
Permits 

Section  A.  Introduction  and  General 
Conditions 

In  accordance  with  the  provisions  of 
40  CFR  Part  122.41,  et.  seq..  this  permit 
incorporates  by  reference  ALL 
conditions  and  requirements  appUcable 
to  NPDES  permits  set  forth  in  the  Clean 
Water  Act,  as  amended,  as  well  as  ALL 
appUcable  regulations. 

1.  Duty  to  Comply 

The  permittee  must  comply  with  all 
conditions  of  this  permit.  Any  permit 
noncompliance  constitutes  a  violation 
of  the  Act  and  is  grounds  for 
enforcement  action  or  for  requiring  a 
permittee  to  apply  and  obtain  an 
individual  NPDES  permit. 

2.  Penalties  for  Violations  of  Permit 
Conditions— 33  U.1S.C.  §  1319(c) 

(a)  Criminal  Penalties 

(1)  Negligent  Violations.  The  Act    . 
provides  that  any  person  who 
negligently  violates  pwmit  conditions 
implementing  Section  301,  302,  306, 
307,  308,  318,  or  405  of  the  Act  is 
subject  to  criminal  penalties  of  not  less 
$2,500  nor  more  than  $25,000  per  day 
of  violation,  or  by  imprisonment  for  not 
more  than  1  year,  or  both. 

(2)  Knowing  Violations.  The  Act 
provides  that  any  person  who 
knowingly  violates  permit  conditions 
implementing  Sections  301,  302,  306, 
307,  308,  318,  or  405  of  the  Act  is 
subject  to  criminal  penalties  of  not  less 
than  $5,000  nor  more  than  $50,000  per 
day  of  violation,  or  by  imprisonment  for 
not  more  than  3  years,  or  both. 

(3)  Knowing  Endnngerment  The  Act 
provides  that  any  pnson  who 
knowingly  violates  permit  conditions 
implementing  Sections  301,  302,  303, 
306,  307,  308,  318,  or  405  of  the  Act  and 
who  knows  at  that  time  that  he  is 
placing  another  person  in  imminrat 
danger  of  death  or  serious  bodily  injury 
is  subject  to  a  fine  of  not  more  than 
$250,000  per  day  of  violation  for 
individuals  or  up  to  $1  miUion  for 
oiganizations,  or  by  imprisonment  for 
not  more  than  15  years,  or  both. 


(4)  False  Statements.  The  Act 
provides  that  any  person  who 
knowingly  makes  any  false  material 
statement,  representation,  or 
certification  in  any  application,  record, 
report,  plan,  or  other  docimient  filed  or 
required  to  be  maintained  under  the  Act 
or  who  knowingly  falsifies,  tampers 
with,  or  renders  inaccurate,  any 
monitoring  device  or  method  requi)«d 
to  be  maintained  under  the  Act,  shall 
upon  conviction,  be  punished  by  a  fine 
of  not  more  than  $10,000,  or  by 
imprisonment  for  not  more  than  2  years, 
or  by  both.  If  a  conviction  of  a  person 
is  for  a  violation  committed  after  a  first 
conviction  of  such  person  under  this 
paragraph,  punishment  shall  be  by  a 
fine  of  not  more  than  $20,000  per  day 
of  violation,  or  by  imprisonment  of  not 
more  than  4  years,  or  by  both.  (See 
Section  309(c)  of  the  Clean  Water  Actl. 

(b)  Qvil  Penalties— 33  U.S.C.  §  1319(d) 

The  Act  provides  that  any  person  wdio 
violates  a  permit  condition 
implementing  Sections  301,  302,  306, 
307,  308,  318,  or  405  of  the  Act  is 
subject  to  a  civil  penalty  not  to  exceed 
$25,000  per  day  for  such  violation.  A 
single  operational  upset  which  leads  to 
simultaneous  violations  of  more  than 
one  pollutant  parameter  shall  be  treated 
as  a  single  violation. 

(c)  Administrative  Penalties 

The  Act  at  Section  309  allows  that  the 
Regional  Administrator  may  assess  a 
Class  I  or  Class  n  dvil  penalty  for 
violations  of  Sections  301,  302,  306.  - 
307,  318,  or  405  of  the  Act.  A  Class  I 
penalty  may  not  to  exceed  $10,000  per 
violation  nor  shall  the  maximum 
amount  exceed  $25,000.  A  Class  II 
penalty  may  not  to  exceed  $10,000  per 
day  for  each  day  diuing  which  the 
violation  continues  except  that  the 
irmviniiiiTi  amoimt  shall  not  exceed 
$125,000.  An  upset  that  leads  to 
violations  of  more  than  one  pollutant 
parameter  will  be  treated  as  a  single 
violation. 

3.  Duty  to  Mitigate 

The  permittee  shall  take  all 
reasonable  steps  to  minimize  or  prevent 
any  discharge  in  violation  of  this  permit 
which  has  a  reasonable  likelihood  of 
adversely  afiecting  human  health  or  the 
environment. 

4.  Permit  FlexibiUty 

These  permits  may  be  modified, 
revoked  and  reissued  for  the  causes  set 
forth  at  40  CFR  §  122.62.  The  pennits 
may  be  terminated  for  the  following 
reasons  (see  40  CFR  122.62): 

(a)  Violation  of  any  terms  or 
conditions  of  this  pennit; 
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(b)  Obtaining  this  pennlt  by 
misrepresentatioD  or  failure  to  disclose 
fully  all  relevant  facts; 

(c)  A  change  in  any  condition  that 
requires  either  a  temporary  or  a 
permanent  reduction  or  elimination  of 
the  authorized  discharge;  or 

(d)  A  determination  that  the  permitted 
activity  endangers  human  health  or  the 
environment  and  can  only  be  regulated 
to  acceptable  levels  by  permit 
modification  or  termination. 

The  filing  of  a  request  for  a  permit 
modification,  revocation  and  reissuance, 
or  termination,  or  a  notification  of 
planned  changes  or  anticipated 
noncompliance  does  not  stay  any  permit 
condition. 

5.  Toxic  Pollutants 

NotAvithstanding  Part  n.  A.4.  if  any 
toxic  effluent  standard  or  prohibition 
(including  any  schedule  of  compliance 
specified  in  such  effluent  standard  or 
prohibition)  is  promulgated  under 
Section  307(a)  of  the  Act  for  a  toxic 
pollutant  which  is  present  in  the 
discharge  and  that  standard  or 
prohibition  is  more  stringent  than  any 
limitation  on  the  pollutant  in  this 
permit,  this  permit  shall  be  modified  or 
revoked  and  reissued  to  conform  to  the 
toxic  effluent  standard  or  prohibition 
and  the  permittee  so  notified. 

The  permittee  shall  comply  with 
effluent  standards  or  prohibitions 
established  under  Section  307(a)  of  the 
Act  for  toxic  pollutants  within  the  time 
provided  in  the  regulations  that 
established  those  standards  or 
prohibitions,  even  .if  the  permit  has  not 
yet  been  modified  to  incorporate  the 
requirement. 

6.  Civil  and  Criminal  Liability 

Except  as  provided  in  permit 
conditions  on  "Bypassing"  and 
"Upsets"  (see  II.B.3  and  II.B.4),  nothing 
in  this  permit  shall  be  construed  to 
reheve  the  permittee  from  civil  or 
criminal  penalties  for  noncompliance 
with  permit  conditions.  Any  false  or 
misleading  representation  or 
concealment  of  information  required  to 
be  reported  by  the  provisions  of  the 
permit,  the  Act.  or  applicable  CFR 
regulations,  which  avoids  or  effectively 
defeats  the  regulatory  purpose  of  the 
pennit  may  subject  the  permittee  to 
criminal  enforcement  pursuant  to  18 
U.S.C.  Section  1001. 

7.  Oil  and  Hazardous  Substance 
Liability 

Nothing  in  this  permit  shall  be 
construed  to  preclude  the  institution  of 
any  legal  action  or  reheve  the  permittee 
from  any  responsibihties,  liabihties,  or 
penalties  to  which  the  permittee  is  or 


may  be  subject  under  Section  311  of  the 
Clean  Water  Act. 

■  -,       •  ^^  •'•■ 

8.  State  Laws 

Nothing  in  this  pennit  shall  be 
construed  to  preclude  the  institution  of 
any  legal  action  or  relieve  the  permittee 
from  any  responsibilities,  liabilities,  or 
penalties  established  pursuant  to  any 
applicable  State  law  or  regulation  under 
authority  preserved  by  Section  510  of 
the  Clean  Water  Act. 

9.  Property  Rights  :  '    .     - 

The  issuance  of  this  permit  does  not 
convey  any  property  rights  of  any  sort, 
any  exclusive  privileges,  authorize  any 
injury  to  private  property,  any  invasion 
of  personal  rights,  nor  any  infringement 
of  Federal,  state,  or  local  laws  or 
regulations. 

10.  Onshore  or  Ofbhore  Construction 

This  permit  does  not  authorize  or 
approve  the  construction  of  any  onshore 
or  offshore  physical  structure  of 
facilities  or  the  undertaking  of  any  work 
in  any  waters  of  the  United  States. 

11.  Severability 

The  provisions  of  this  permit  are 
severable.  If  any  provision  of  this  permit 
or  the  application  of  any  provision  of 
this  permit  to  any  drctmistance  is  held 
mvalid,  the  application  of  such 
provision  to  other  circumstances,  and 
the  remainder  of  this  permit,  shall  not 
be  affected  thereby.  ,    ''  ^ 

12.  Duty  to  Provide  Information    ..;  ',  ._ 

The  permittee  shall  furnish  to  the 
Regional  Administrator,  within  a 
reasonable  time,  any  information  which 
the  Regional  Administrator  may  request 
to  determine  whether  cause  exists  for 
modifying,  revoking  and  reissuing,  or 
terminating  this  permit,  or  to  determine 
compliance  with  this  permit.  The 
permittee  shall  also  furnish  to  the 
Regional  Administrator  upon  request, 
copies  of  records  required  to  be  kept  by 
this  pennit. 

Section  B.  Proper  Operation  and 
Maintenance  of  Pollution  Ck>ntrols 

1.  Proper  Operation  and  Maintenance 

The  permittee  shall  at  all  times 
properly  operate  and  maintain  all 
facilities  and  systems  of  treatment  and 
control  (and  related  appurtenances)  that 
are  installed  or  used  by  the  permittee  to 
achieve  compliance  with  this  permit. 
Proper  operation  and  maintenance  also 
includes  adequate  laboratory  controls 
and  appropriate  quality  assurance 
procedures.  This  provision  requires  the 
operation  of  backup  or  auxiliary 
facilities  or  similar  systems  which  are 
installed  by  a  permittee  only  when  the 


operation  is  necessary  to  achieve 
compliance  with  the  conditions  of  this 
permit. 

2.  Need  to  Halt  or  Reduce  not  a  Defense 

It  shall  not  be  a  defense  for  a 
permittee  in  an  enforcement  action  that 
it  would  have  been  necessary  to  halt  or 
reduce  the  permitted  activity  in  order  to 
maintain  compUance  with  the 
conditions  of  this  permit' 

3.  Bypass  of  Treatment  Facilities 

(a)  Definitions. 

(1)  Bypass  means  the  intentional 
diversion  of  waste  streams  from  any 
portion  of  a  treatment  facility. 

(2)  Severe  property  damage  means 
substantial  physical  damage  to  property, 
damage  to  the  treatment  facilities  that 
causes  them  to  become  inoperable,  or 
'substantial  and  permanent  loss  of 
natural  resources  that  can  reasonably  be 
expected  to  occur  in  the  absence  of  a 
bypass.  Severe  property  damage  does 
not  mean  economic  loss  caused  by 
delays  in  production. 

(b)  Bypass  not  exceeding  limitations. 
The  permittee  may  allow  any  bypass  to 
occur  that  does  not  cause  effluent 
limitations  to  be  exceeded,  but  only  if 
it  also  is  for  essential  maintenance  to 
assure  efficient  operation.  These 
bypasses  are  not  subject  to  the 
provisions  of  Section  B.3(c)  and  3(d) 
below. 

(c)  Notice. 

(1)  Anticipated  bypass.  If  the 
permittee  knows  in  advance  of  the  need 
for  a  bypass,  it  shall  submit  prior  notice, 
if  possible  at  least  ten  days  before  the 
date  of  the  bypass. 

(2)  Unanticipated  bypass.  The 
permittee  shall,  submit  notice  of  an 
unanticipated  bypass  as  required  in 
Section  D.  7  (24-hour  reporting). 

(d)  Prohibition  of  bypass. 

(1)  Bypass  is  prohibited  and  the 
Regional  Administrator  may  take 
enforcement  action  against  a  permittee 
for  bypass,  unless: 

(a)  Bypass  was  imavoidable  to  prevent 
loss  of  life,  personal  injury,  or  severe 

.  property  damage; 

(b)  There  were  no  feasible  alternatives 
to  the  bjrpass,  such  as  the  use  of 
auxiliary  treatment  facilities,  retention 
of  untreated  wastes,  or  maintenance 
during  normal  periods  of  equipment 
downtime.  This  condition  is  not 
satisfied  if  adequate  back-up  equipment 
should  have  been  installed  in  the 
exercise  of  reasonable  engineering 
judgement  to  prevent  a  bypass  that 
occurred  during  normal  periods  of 
equipment  downtime  or  preventive 
maintenance;  and, 

(c)  The  permittee  submitted  notices  as 
required  under  Section  B.3(c). 
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(2)  The  Regional  Administrator  may 
approve  an  anticipated  bypass  after 
considering  its  adverse  effects,  if  the 
Regional  Administrator  determines  that 
it  wiU  meet  the  three  conditions  listed 
above  in  Section  B.3(d)(l). 

4.  Upset  Conditions  "- 

(a)  Definition.  Upset  means  an 
exceptional  incident  in  which  there  is 
imintentional  and  temporary 
noncompliance  with  technology-based 
permit  effluent  limitations  because  of 
factors  beyond  the  reasonable  control  of 
the  permittee.  An  upset  does  not 
include  noncompliance  to  the  extent 
caused  by  operational  error,  improperly 
designed  treatment  facilities,  inadequate 
treatment  facilities,  lack  of  preventive 
maintenance,  or  careless  or  improprer 
operation. 

(b)  Effect  of  an  Upset.  An  upset 
constitutes  an  affirmative  defense  to  an 
action  brought  for  noncompliance  with 
such  technology-based  permit  effluent 
limitations  if  the  requirements  of 
Section  B.4(c)  are  met.  No  .    .  "s 
determination  made  diuing 
administrative  review  of  claims  that 
noncompliance  was  caused  by  upset, 
and  before  an  action  for  noncompliance, 
is  final  administrative  action  subject  to 
judicial  review. 

(c)  Conditions  Necessary  for  a 
Demonstration  of  Upset.  A  permittee 
who  wishes  to  establish  the  affirmative 
defense  of  upset  shall  demonstrate, 
through  properly  signed, 
contemporaneous  operating  logs,  or 
other  relevant  evidence  that: 

(1)  An  upset  occurred  and  that  the 
permittee  can  identify  the  cause(s)  of 
the  upset; 

(2)  The  permitted  facility  was  at  the 
time  being  properly  operated; 

(3)  The  piermittee  submitted  notice  of 
the  upset  as  required  by  Section  D.7 
below;  and, 

(4)  The  permittee  complied  with  any 
remedial  measures  required  by  Section 
A.  3,  above. 

(d)  Burden  of  proof.  In  any 
enforcement  proceeding,  the  permittee 
seeking  to  establish  the  occurrence  of  an 
upset  has  the  bvirden  of  proof. 

5.  Removed  Substances 

Solids,  sewage  sludges,  filter 
backwash,  or  other  pollutants  removed 
in  the  course  of  treatment  or  control  of 
wastewaters  shall  be  disposed  of  in  a 
manner  such  as  to  prevent  any  pollutant 
fiora  such  materials  firom  entering 
navigable  waters.  Any  substance 
specifically  listed  within  this  permit 
may  be  discharged  in  accordance  with 
specified  conditions,  terms,  or 
limitations. 


Section  C.  MoniUmng  and  Reconl& 

1.  Representative  Sampling 

Samples  and  measurements  taken  as 
required  herein  shall  be  representative 
of  the  volume  and  nature  of  the 
monitored  discharge. 

2.  Discharge  Rate/Flow  Measurements 

Appropriate  flow  measurement 
devices  and  methods  consistent  with 
accepted  scientific  practices  shall  be 
selected,  maintainwl,  and  used  to 
ensure  the  acciuacy  and  reUability  of 
measiuements  of  the  volume  of 
monitored  discharges.  The  devices  shall 
be  installed,  calibrated,  and  maiittained 
to  insure  that  the  accuracy  of  the 
measurements  is  consistent  with  the 
accepted  capability  of  that  type  of 
device.  Devices  selected  shall  be 
capable  of  measuring  flows  with  a 
maximimi  deviation  of  less  than  ±10% 
fiom  true  discharge  rates  throughout  the 
range  of  expected  discharge  volumes. 

3.  Monitoring  Procedures 

Monitoring  must  be  conducted 
according  to  test  procedures  approved 
under  40  CFR  Part  136,  imless  other  test 
procedures  have  been  specified  in  this 
permit  in  Part  IV,  below. 

4.  Penalties  for  Tampering 

The  Clean  Water  Act  provides  that 
any  person  who  falsifies,  tampers  with, 
or  knowingly  renders  inaccurate,  and 
monitoring  device  or  method  reqxiired 
to  be  maintained  under  this  permit 
shall,  upon  conviction,  be  punished  by 
a  fine  of  not  more  than  $10,000  per 
violation,  or  imprisonment  for  not  more 
than  2  years,  or  both. 

5.  Retention  of  Records 

The  permittee  shall  retain  records  of 
all  monitoring  information,  including 
all  calibration  and  maintenance  records 
and  all  original  strip  chart  recordings  for 
continuous  monitoring  instrumentation, 
and  copies  of  all  reports  required  by  this 
pennit  for  a  period  of  at  least  3  years 
bom  the  date  of  the  sample, 
measurement,  or  report.  This  period 
may  be  extended  by  request  of  the 
Regional  Administrator  at  any  time.  The 
operator  shall  maintain  records  at 
development  and  production  facilities 
for  3  years,  wherever  practicable  and  at 
a  sp>ecific  shore-based  site  whenever  not 
practicable. 

6.  Record  Contents 

Records  of  monitoring  information 
shall  include: 

(a)  The  date,  exact  place,  and  time  of 
sampling  or  measurements; 

tb)  The  individual(s)  who  performed 
the  sampling  or  measurements; 


(c)  The  date(8)<  analyses  were 
performed; 

(d)  The  individual(s)  who  performed 
the  analyses; 

(e)  The  analytical  techniques  or 
methods  used;  and 

(f)  The  results  of  such  analyses. 

7.  Inspection  and  Entry 

The  permittee  shall  allow  the 
Regional  Administrator  or  an  authorized 
representative,  upon  the  presentation  of 
credentials  and  other  documents  as  may 
be  required  by  the  law,  to: 

(a)  Enter  upon  the  permittee's 
premises  where  a  regulated  facility  or 
activity  is  located  or  conducted,  or 
where  records  must  be  kept  under  the 
conditions  of  this  pennit; 

(b)  Have  access  to  and  copy,  at 
reasonable  times,  any  records  that  must 
be  kept  under  the  conditions  of  this 
permit; 

(c)  Inspect  at  reasonable  times  any 
facilities,  equipment  (including 
monitoring  and  control  equipment), 
practices,  or  operations  regulated  or 
required  imder  this  permit;  and 

(d)  Sample  or  monitor  at  reasonable 
times,  for  the  purpose  of  assuring  permit 
compliance  or  as  otherwise  authorized 
by  the  Act,  any  substances  or 
parameters  at  any  location. 

Section  D.  Reporting  Requirements 

1.  Planned  Changes 

The  permittee  shall  give  notice  to 
Regional  Administrator  as  soon  as    - 
possible  of  any  planned  physical 
alterations  or  additions  to  the  permitted 
facility.  Notice  is  required  only  when: 

(a)  The  alteration  or  addition  to  a 
facility  permitted  under  the  existing 
source  general  permit  may  meet  one  of 
the  criteria  for  determining  whether  a 
facility,  is  a  new  source  in  40  CFR  Part 
122.29(b)  (58  FR  12454;  final  effluent 
guidelines  for  the  offishore  subcategory): 
or 

(b)  The  alteration  or  addition  could 
significantly  diange  the  nature  or 
increase  the  quantity  of  pollutants 
discharged.  Tliis  notification  applies  to 
pollutants  which  are  subject  neither^o 
effluent  limitations  in  the  permit,  nor  to 
notification  requirements  imder  40  CFR 
122.42(a)(1)  (48  FR  14153,  April  1, 1963, 
as  amended  at  49  FR  38049,  September 
26,  1984). 

Z.  Anticipated  Noncompliance 

The  permittee  shall  give  advance 
notice  to  the  Regional  Administrator  of 
any  planned  changes  in  the  permitted 
fadlity  or  activity  which  may  result  in 
noncompliance  with  permit 
requirements. 


,.  ,^., 
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This  permit  is  not  transferable  to  any 
person.  Any  new  owner  or  operates 
shall  submit  a  notice  of  intent  to  be  \ 
covered  under  this  general  permit    / 
according  to  procedures  presented  n 
Part  I.A.3. 

4.  Monitoring  Reports 

See  Part  in.A  of  this  permit. 

5.  Additional  Monitoring  by  the 
Permittee 

If  the  permittee  monitors  any 
pollutant  more  frequently  than  required 
by  this  permit,  using  test  procedures 
approved  imder  40  CFR  Part  136  or  as 
specified  in  this  permit,  the  results  of 
this  monitoring  shall  be  included  in  the 
calculation  and  reporting  of  the  data 
submitted  in  the  DMR.  Such  increased 
monitoring  frequency  also  shall  be 
indicated  on  the  DKQt 

6.  Averaging  of  Measurements 

Calculations  for  all  limitations  which 
require  averaging  of  measurements  shall 
utilize  an  arithmetic  mean  unless 
otherwise  specified  by  the  Regional 
Administrator  in  the  permit 

7.  Twenty-Four  Hour  Reporting 

The  permittee  shall  report  any 
noncompliance  which  may  endanger 
health  or  the  environment  (this  includes 
any  spill  that  requires  reporting  to  the 
state  regulatory  authority).  Information 
shall  be  provided  orally  within  24  hours 
from  the  time  the  permittee  becomes 
aware  of  the  circumstances.  A  written 
submission  shall  be  provided  within  5 
days  of  the  time  the  permittee  becomes 
aware  of  the  dnnunstances.  The  written 
submission  shall  contain  a  description 
of  the  noncompliance  and  its  cause;  the 
period  of  noncompliance  including 
exact  dates  and  times,  and  if  the 
noncompliance  has  not  been  corrected, 
the  anticipated  time  it  is  expected  to 
continue;  and,  steps  taken  or  planned  to 
reduce,  eliminate,  and  prevent 
recurrence  of  the  noncompliance.  The 
director  may  waive  the  written  report  on 
a  case-by-case  basis  if  the  oral  report  has 
been  received  within  24  hours. 

The  following  shall  be  included  as 
information  which  must  be  reported 
within  24  hours:  ^ 

(a)  Any  unanticipated  bypass  which 
exceeds  any  effluent  limitation  in  the 
permit; '  -^ 

(b)  Any  upset  wliich  exceeds  any 
effluent  limitation  in  the  permit; 

(c)  Violations  of  a  maximum  daily 
discharge  limitation  for  any  of  the 
pollutants  listed  by  the  Director  in  Part 
0  of  the  permit  to  be  reported  within  24 
hours. 


The  jeports  shoidd  be  made  to  Region 
4  by  telephone  at  (404)  562-9746.  The 
Regional  Administrator  may  waive  the 
written  report  on  a  case-by-case  basis  if 
the  oral  report  has  been  received  within 
24  hours. 

8.  Other  Noncompliance         .    * 

The  permittee  shall  report  all 
instances  of  noncompliance  not 
reported  under  Part  U.D.7  at  the  time 
monitoring  reports  are  submitted.  The 
reports  shall  contain  the  information 
listed  at  n.D.7. 

9.  Other  Information  .  :.!  ' 

When  the  permittee  becomes  awaie 
that  it  foiled  to  submit  any  relevant  facts 
in  a  permit  application,  or  submitted 
incorrect  information  in  a  permit 
application  or  in  any  report  to  the 
Regional  Administrator,  it  shall        .„ 
promptly  submit  such  foots  or 
information.  .''  . 

10.  Changes  in  Disdiarges  of  Toxic 
Substances 

For  any  toxic  pollutant  that  is  not 
limited  in  this  permit,  either  as  an 
additive  itself  or  as  a  component  in  an 
additive  formulation,  the  permittee  shall 
notify  the  Regional  Administrator  as 
soon  as  he  knows  or  has  reason  to 
believe  that: 

(a)  Any  activity  has  occurred  or  will 
occur  which  would  resiilt  in  the 
discharge  of  such  toxic  pollutants  on  a 
routine  or  frequent  basis,  if  that 
discharge  will  exceed  the  highest  of  the 
"notification  levels"  described  at  40 
CFR  122.42(a)(1)  (i)  and  (ii); 

(b)  Any  activity  has  occurred  or  will 
occur  which  would  result  in  any 
discharge  of  such  toxic  pollutants  on  a 
non-routine  or  infrequent  basis,  if  that 
discharge  wiU  exceed  the  highest  of  the 
"notification  levels"  described  at  40 
CFR  1 22.42(a)(2)  (i)  and  (U). 

11.  Duty  To  Reapply 

If  the  permittee  wishes  to  continue  an 
activity  regulated  by  this  permit  after 
the  expiration  date  of  this  permit,  the 
permittee  must  submit  an  NOI  to  be 
covered  or  must  apply  for  a  new  permit. 
Continuation  of  expiring  permits  shall 
be  governed  by  regulations  at  40  CFR 
Part  122.6  and  any  subsequent 
amendments. 

12.  Signatory  Requirements 

All  NOIs,  applications,  reports,  or 
information  submitted  to  the  Director 
shall  be  signed  and  certified  as  required 
at  40  CFR  122.22. 

(a)  AU  permit  applications  shall  be 
signed  as  follows: 

(1)  For  a  corporation:  By  a  responsible 
corporate  officer.  For  the  purpose  of  this 


section,  a  responsible  corporate  officer 
means: 

(i)  A  president,  secretary,  treasiirer,  or 
vice-president  of  the  corporation  in 
charge  of  a  principal  business  function, 
or  any  other  person  who  performs 
similar  policy  or  decision  making 
functions  for  the  corporation;  or, 

(ii)  The  manager  of  one  or  more 
manufacturing,  production,  or  operating 
facilities  employing  more  than  250 
persons  or  having  gross  aimual  sales  or 
expenditiues  exceeding  $25  nullion  (in 
second-quarter  1980  dollars),  if 
authority  to  sign  dociunents  has  been 
assigned  or  delegated  to  the  manager  in 
accordance  with  corporate  procedures. 

(2)  For  a  partnersmp  or  sole 
proprietorship — by  a  general  partner  or 
the  proprietor,  respectively. 

(b)  Authorized  Representative.  All 
reports  required  by  tiie  permit  and  other 
information  requested  by  the  Regional 
Administrator  shall  be  signed  by  a 
person  described  above  or  by  a  duly 
authorized  representative  of  that  person. 
A  person  is  a  duly  authorized 
representative  only  if: 

(1)  The  authorization  is  made  in 
writi]V|  by  a  person  described  above; 

(2)  "uie  authorization  specifies  either 
an  individual  or  a  position  having 
responsibility  for  the  overall  operation 
of  the  regulated  facility  or  activity,  such 
as  the  position  of  plant  manager, 
operator  of  a  well  or  a  well  field, 
superintendent,  or  position  of 
equivalent  responsibility,  or  an 
individual  or  position  having  overall 
responsibility  for  enviroiunental  matters 
for  the  company.  A  duly  authorized 
representative  may  thus  be  either  a 
named  individual  or  an  individual 
occi^ying  a  named  position;  and, 

(3)  The  written  authorization  is 
submitted  to  the  Regional 
Administrator. 

(c)  Changes  to  Authorization.  If  an 
authorization  under  paragraph  (b)  of 
this  section  is  no  longer  accurate 
because  a  difierent  individual  or 
position  has  responsibility  for  the 
overall  operation  of  the  focility,  a  new 
authorization  satisfying  the 
requirements  of  paragraph  (b)  of  this 
section  must  be  submitted  to  the 
Director  prior  to  or  together  with  any 
reports,  information,  or  application  to 
be  signed  by  an  authorized 
representative. 

(d)  Certification.  Any  person  signing  a 
document  under  this  section  shall  make 
the  following  certification: 

I  certify  under  penalty  of  law  that  this 
document  and  all  attachments  were  prepared 
under  my  direction  or  supervision  in 
accordance  with  a  system  designed  to  assure 
that  qualified  f>ersonnel  properly  gather  and 
evaluate  the  information  submitted.  Based  on 
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my  inquiry  of  the  person  or  persons  who 
manage  the  system,  or  those  persons  directly 
responsible  for  gathering  the  information,  the 
infonnation  submitted  is,  to  the  best  of  my 
knowledge  and  belief,  true,  accurate,  and 
complete.  I  am  aware  that  there  are 
significant  penalties  for  submitting  blse 
infitxmation,  including  the  possibility  of  fine 
and  imprisonment  for  knowing  violations. 

13.  Availability  of  Reports 

Except  for  data  determined  to  be 
confidential  under  40  CFR  Part  2.  all 
reports  prepared  in  accordance  witb  the 
terms  of  this  permit  shall  be  available 
for  public  inspection  at  the  Regional 
Office.  As  reqtiired  by  the  Act,  the  name 
and  address  of  any  permit  applicant  or 
permittee,  permit  applications,  permits, 
and  effluent  data  shall  not  be 
considered  confidential. 

Part  m.  Monitoring  Reports  and  Permit 
Modification 

Section  A.  Monitoring  Reports 

The  operator  of  each  lease  block  shall 
be  responsible  for  submitting 
monitoring  results  for  each  facility 
within  eadi  lease  block.  If  there  is  more 
than  one  facility  in  each  lease  block 
(platform,  drilling  ship,  semi- 
submersible],  the  discharge  shall  be 
designated  in  the  following  manner:  101 
for  the  first  facility;  201  for  the  second 
facility;  301  for  the  third  facility,  etc. 

Monitoring  results  obtained  for  each 
month  shall  be  summarized  for  that 
month  and  reported  on  a  Discharge' 
Monitoring  Report  (DMR)  form  (EPA 
No.  3320-1),  postmarked  no  later  than 
the  28th  day  of  the  month  following  the 
completed  calendar  month.  (For 
example,  data  for  January  shall  be 
submitted  by  February  28.)  Signed 
copies  of  these  and  all  other  reports 
required  by  Part  n.D  shall  be  submitted 
to  the  following  address:  Director,  Water 
Management  Division,  U.S.  EPA,  Region 
4,  Atlanta  Federal  Center,  100  Alabama 
Street,  S.W.,  Atlanta,  GA  30303-3104. 

All  laboratory  reports  submitted  with 
DMRs  should  clearly  indicate  the  permit 
number;  outfall  number,  and  any  other 
identification  information  necessary  to 
associate  the  report  with  the  correct 
facility,  waste  stream,  and  outfall. 

If  no  discharge  occurs  during  the 
reporting  period,  sampling  requirements 
of  this  permit  do  not  apply.  The 
statement  "No  Discharge"  shall  be 
written  on  the  DMR  form.  If,  during  the 
term  of  this  permit,  the  &cility  ceases 
discharge  to  surface  waters,  the  Regional 
Director  shall  be  notified  immediately 
upon  cessation  of  discharge.  This  -.  >t  >:  • 
notification  shall  be  in  writing.  '"^ 

Section  B.  Permit  Modification 

This  permit  shall  be  modified,  or 
alternatively,  revoked  and  reissued,  to 


comply  with  any  applicable  effluent 
standard  or  limitation,  or  sludge 
disposal  requirement  issued  or 
approved  under  sections  301(b)(2)  (C) 
and  (D),  307(a)(2),  and  405(d)(2)(D)  of 
the  Act,  as  amended,  if  the  effluent 
standard  or  limitation,  or  sludge 
disposal  requirement  so  issued  or 
approved: 

(a)  Contains  different  conditions  or  is 
otherwise  inore  stringent  than  any 
conditions  in  the  permit;  or 

(b)  Controls  any  pollutant  or  disposal 
method  not  addressed  in  the  permit. 

The  permit  as  modified  or  reissued 
under  this  paragraph  shall  also  contain 
any  other  requirements  of  the  Act  then 
applicable. 

Part  IV.  Test  Procedures  and 
Definitions 

Section  A.  Test  Procedures 

1.  Safiiples  of  Wastes 

If  requested,  the  permittee  shall 
provide  EPA  with  a  sample  of  any  waste 
in  a  manner  specified  by  the  Agency. 

2.  Drilling  Fluids  Toxicity  Test 

The  approved  sampling  and  test 
methods  for  permit  compliance  are 
provided  in  Uie  final  effluent  guidelines 
published  at  58  FR  12507  on  March  4, 
1993  as  Appendix  2  to  Subpart  A  of  Part 
435. 

3.  Static  (Laboratory)  Sheen  Test 

The  approved  sampling  and  test 
methods  for  permit  compliance  are 
provided  in  the  final  effluent  guidelines 
published  at  58  FR  12506  on  March  4, 
1993  as  Appendix  1  to  Subpart  A. 

4.  Visual  Sheen  Test 

The  visual  sheen  test  is  used  to  detect 
free  oil  by  observing  the  surface  of  the 
receiving  water  for  the  prince  of  a 
sheen  while  discharging.  A  sheen  is 
defined  as  a  "silvery"  or  "metallic" 
sheen,  gloss,  or  increased  reflectivity; 
visual  color,  iridescence;  or  oil  slick  on 
the  surface  (see  58  FR  12507).  The 
operator  must  conduct  a  visual  sheen 
test  only  at  times  when  a  sheen  could 
be  observed.  This  restriction  eliminates 
observations  at  night  or  when 
atmospheric  or  surface  conditions 
prohibit  the  observer  fix>m  detecting  a 
sheen  (e.g.,  diuing  rain  or  rough  seas, 
etc.).  Certain  discharges  can  only  occur 
if  a  visual  sheen  test  can  be  conducted. 

The  observer  must  be  positioned  on 
the  rig  or  platform,  relative  to  both  the 
discharge  point  and  current  flow  at  the 
time  of  discharge,  such  that  the  observer 
can  detect  a  sheen  should  it  sujiace 
down  current  from  the  discharge.  For 
discharges  that  have  been  occurring  for 
at  least  15  minutes  previously, 


observations  may  be  made  any  time 
thereafter.  For  discharges  of  less  than  15 
minutes  duration,  observations  must  be 
made  both  during  discharge  and  5 
minutes  after  discharge  has  ceased. 

5.  Produced  Water  Acute  Toxicity  Test 

The  method  for  determining  the  96- 
hour  LC50  for  effluents  is  published  in 
"Methods  for  Measuring  the  Acute 
Toxicity  of  Effluents  to  Freshwater  and 
Marine  Organisms"  (EPA/600/4-85/ 
013).  The  species  to  be  used  for 
compliance  testing  for  this  permit  are 
Mysidopsis  bahia  and  sheepshead 
miimows  [Cyprinodon  variegatus). 

Section  B.  Definitions 

1.  Act  means  the  Qean  Watw  Act 
(CWA),  as  amended  (33  U.S.C  1251  et 
seq.). 

2.  Administrator  means  the 
Administrator  of  EPA,  Region  4,  or  an. 
authorized  representative. 

3.  Areas  of  Biological  Concern  for 
waters  within  the  territorial  seas 
(shoreline  to  3-miles  offshore)  are  those 
defined  as  "no  activity  zones"  for 
biological  reasons  by  the  states  of 
Alabaina,  Florida  or  Mississippi.  For 
offshore  waters  seaward  of  three  miles, 
areas  of  biological  concern  include  "no 
activity  zones"  defined  by  the 
Department  of  the  Interior  (DOI)  for 
biological  reasons,  or  identified  by  EPA 
in  constiltation  with  the  [X)I,  the  states, 
or  other  interested  federal  agencies,  as 
containing  biological  communities, 
features  or  functions  that  are  potentially 
sensitive  to  discharges  associated  with 
the  oil  and  gas  industry. 

4.  Applicable  Effluent  Standards  and 
Limitations  means  all  state  and  Federal 
effluent  standards  and  limitations  to 
which  a  discharge  is  subject  imder  the 
Act,  including,  but  not  limited  to, 
effluent  limitations,  standards  of 
performance,  toxic  effluent  standards 
and  prohibitions,  and  pretreatment 
standards. 

5.  Average  Daily  Discharge  Limitation 
means  the  highest  allowable  average  of 
discharges  over  a  24-hour  period, 
calculated  as  the  sum  of  all  discharges 
or  ccHicentrations  measured  divided  by 
the  number  of  discharges  or 
concentrations  measured  that  day. 

6.  Average  Monthly  Discharge 
Limitation  means  the  highest  allovrable 
average  of  "daily  discharges"  over  a 
calendar  month,  calculated  as  the  sum 
of  all  "daily  discharges"  measured 
during  a  calendar  month  divided  by  the 
ntunber  of  discharges  measured  that 
month.  The  limitation  may  be  the 
average  of  discharge  rates  or 
concentrations. 

7.  Batch  or  Bulk  Discharge  is  any 
discharge  of  a  discrete  volimie  or  mass 
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of  effliient  from  a  pit,  tank,  or  similar 
container  that  occurs  on  a  one-time, 
infrequent,  or  irregular  basis. 

8.  alowout-Out  Preventer  Control 
Fluid  means  fluid  used  to  actuate  the 
hydraulic  equipment  on  the  hlow-out 
preventer  or  subsea  production 
wellhead  assembly. 

9.  Boiler  Blowdown  means  discharges 
from  boilers  necessary  to  minimize 
solids  build-up  in  the  boilers,  including 
vents  from  boilers  and  other  heating 
systems. 

10.  Bulk  Discharge  means  any 
discharge  of  a  discrete  volume  or  mass 
of  effluent  from  a  pit  tank  or  similar 
container  that  occiirs  on  a  one-time, 
infrequent,  or  irregular  basis. 

11.  Bypass  means  the  intentional 
diversion  of  waste  streams  from  any 
portion  of  a  treatment  faciUty. 

12.  Clinkers  ate  small  limips  of 
residual  material  left  after  incineration. 

13.  Completion  Fluids  are  salt 
solutions,  weighted  brines,  polymers 
and  various  additives  used  to  prevent 
damage  to  the  well  bore  during 
operations  which  prepare  the  drilled 
well  for  hydrocarbon  production.  These 
fluids  move  into  the  formation  and 
return  to  the  surface  as  a  slug  with  the 
produced  water.  Drilling  muds 
remaining  in  the  wellbcNre  during 
logging,  casing,  and  cementing 
operations  or  during  temporary 
abandonment  of  the  well  are  not 
considered  completion  fluids  and  are 
regulated  by  drilling  fluids 
requirements. 

14.  Daily  Average  Discharge  (also 
known  as  monthly  average)  limitations 
means  the  highest  allowable  average 
daily  discharge(s)  over  a  calendar 
month,  calculated  as  the  sum  of  all  daily 
discharge(s)  measured  during  a  calendar 
month  divided  by  the  nimiber  of  daily 
di8chaige(s)  measured  during  that 
month. 

15.  Daily  Discharge  means  the 
discharge  of  a  pollutant  measiired 
during  a  calendar  day  or  any  24-hour 
period  that  reasonably  represents  the 
calendar  day  for  purposes  of  sampling. 
For  pollutants  with  limitations 
expressed  in  terms  of  mass,  the  daily 
discharge  is  calculated  as  the  total  mass 
of  the  pollutant  or  waste  stream 
discharged  over  the  sampling  day.  For 
pollutants  with  limitations  expressed  in 
other  units  of  measurement,  the  daily 
discbarge  is  calculated  as  the  average 
measurement  of  the  pollutant  over  the 
sampling  day.  Daily  discharge 
determination  of  concentration  made 
using  a  composite  sample  shall  be  the 
concentration  of  the  composite  sample. 
When  grab  samples  are  used,  the  daily 
discharge  determination  of 
concentration  shall  be  the  average 


(weighted  by  flow  value)  of  all  samples 
collected  during  that  sampling  day. 

16.  Daily  Maximum  discharge 
limitations  are  the  highest  allowable 
discharge  rate  or  concentration 
measured  during  a  calendar  day. 

17.  Deck  Drainage  is  all  waste 
resulting  from  platform  washings,  deck 
washings,  deck  area  spills,  equipment 
washings,  rainwater,  and  runoff  from 
curbs,  gutters,  and  drains,  including 
drip  pans  and  wash  areas. 

18.  Desalination  Unit  Discharge 
means  waste  water  associated  with  the 
process  of  creating  freshwater  from 
seawater. 

19.  Development  Drilling  means  the 
drilling  of  wells  required  to  efBciently 
produce  a  hydrocarbon  formation  or 
formations. 

20.  Diatomaceous  Earth  Filter  Media 
is  the  filter  media  used  to  filter  seawater 
or  other  authorized  completion  fluids 
and  subsequently  washed  from  the 
filter. 

21.  Diesel  Oil  is  the  distillate  fuel  oil 
typically  used  in  conventional  oil-based 
drilling  fluids,  which  contains  a  niunber 
of  toxic  pollutants.  For  the  purpose  of 
any  particular  operation  under  this 
permit,  diesel  oil  shall  refer  to  the  fuel 
oil  present  on  the  fociUty. 

22.  Domestic  Waste  is  the  discharge 
from  galleys,  sinks,  showers,  safety 
showers,  eye  wa$h  stations,  hand 
washing  stations,  fish  cleaning  stations, 
and  laundries. 

23.  Drill  Cuttings  are  particles     '       >> 
generated  by  drilling  into  the  subsurface 
geological  formations  including  ciired 
cement  carried  to  the  siirface  with  the 
drilling  fluid. 

24.  Drilling  Fluids  are  any  fliiids  sent 
down  the  hole,  including  drilling  muds 
and  any  specialty  products,  from  the 
time  a  well  is  begun  imtil  final  cessatioh 
of  drilUng  in  that  hole. 

25.  End  of  well  Sample  means  the 
sample  taken  after  the  final  log  run  is 
completed  and  prior  to  bulk  discharge. 

26.  Excess  Cement  Slurry  means  the 
excess  mixed  cement,  including 
additives  and  wastes  from  equipment 
washdown  after  a  cementing  operation. 

27.  Existing  Sources  are  facilities 
conducting  exploration  activities  and 
those  that  have  commenced 
development  or  production  activities 
that  were  permitted  as  of  the  effective 
date  of  the  Offshore  Guidelines  (March 
4. 1993). 

28.  Free  Oil  is  oil  that  causes  a  sheen, 
streak,  or  slick  on  the  surface  of  the  test 
container  or  receiving  water. 

29.  Garbage  means  all  kinds  of     . 
victxial,  domestic,  and  operational  waste 
"generated  during  the  normal  operation 
of  the  ship  and  liable  to  be  disposed  of 


continuously  or  periodically"  (see 
MARPOL  73/78  regulations). 

30.  Grab  Sample  means  an  individual 
sample  collected  in  less  than  15 
minutes. 

31.  &aywater  is  drainage  from 
dishwater,  shower,  laundry,  bath,  and 
washbasin  drains  and  does  not  include 
drainage  from  toilets,  urinals,  hospitals, 
and  drainage  from  cargo  areas  (see 
MARPOL  73/78  regulaUons). 

32.  Inverse  Emulsion  Drilling  Fluids 
are  oil-based  drilling  fluids  which  also 
contain  large  amoimts  of  water. 

33.  Live  Bottom  Areas  are  those  areas 
that  contain  biological  assemblages 
consisting  of  such  sessile  invertebrates 
as  sea  fans,  sea  whips,  hydroids. 
anemones,  ascideians  sponges, 
biyozoans,  seagrasses,  or  corals  living 
upon  and  attached  to  naturally 
occurring  hard  or  rocky  formations  with 
fishes  and  other  fauna. 

34.  Maximum  Hourly  Rate  is  the 
greatest  nimiber  of  barrels  of  drilling 
fluids  discharged  within  one  hour, 
expressed  as  barrels  per  hour. 

35.  Muds,  Cuttings,  and  Cement  at  the 
Seafloor  means  discharges  that  occur  at 
the  seafloor  prior  to  installation  of  the 
marine  riser  and  during  marine  riser 
disconnect,  well  abandonment,  and 
plugging  operations. 

36.  National  Pollutant  Discharge 
Elimination  System  (NPDES)  means  the 
national  program  for  issuing,  modifying, 
revoking  and  reissuing,  terminating, 
monitoring,  and  enforcing  permits,  and 
imposing  and  enforcing  pretreatment 
requirements  under  sections  307,  318, 
402, 403,  and  405  of  the  Act. 

37.  New  Source  means  any  facility  or 
activity  of  this  subcategory  that  meets 
the  definition  of  "new  source"  under  40 
CFR  122.2  and  meets  the  criteria  for 
determination  of  new  sources  tmder  40 
CFR  122.29(b)  applied  consistently  with 
all  of  the  following  defintions:  (i)  The 
term  water  area  as  used  in  the  term 
"site"  in  4QCFR  122.29  and  122.2  shall 
mean  the  water  area  and  ocean  floor 
beneath  any  exploratory,  development, 
or  production  facility  where  such 
facility  is  conducting  its  exploratory, 
development  or  production  activities, 
(ii)  the  term  significant  site  preparation 
work  as  used  in  40  CFR  122.29  shall 
mean  the  process  of  surveying,  clearing, 
or  preparing  an  area  of  the  ocean  floor 
for  the  purpose  of  constructing  or 
placing  a  development  or  production 
facility  on  or  over  the  site. 

38.  No  Activity  Zones  include  those 
areas  identified  by  MMS  where  no 
structures,  drilling  rigs,  or  pipelines  will 
be  allowed.  These  zones  are  identified 
as  lease  stipidations  in  U.S.  Department 
of  the  Interior,  MMS.  August  1990, 
Environmental  Impact  Statement  for 
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Sales  131, 135.  and  137  Western. 
Central,  and  Eastern  Gulf  of  Mexico. 
Additional  no  activity  zones  may  be 
identified  by  MMS  during  tbe  life  of  tbis 
permit,  and  by  tbe  States  of  Alabama, 
Mississippi  and  Florida  witbin  tbeir 
territorial  waters  (up  to  3  miles  ofisbore) 
wbere  no  structures,  drilUng  rigs,  or 
pipelines  will  be  allowed. 

39.  No  Discbarge  Areas  are  areas 
specified  by  EPA  wbere  discbarge  of 
pollutants  may  not  occur. 

40.  Non-Operational  Leases  are  those 
leases  on  wbicb  no  discbaige  bas  taken 
place  witbin  2  years  prior  to  tbe 
effective  date  of  tbe  new  general 
permits. 

41.  Operating  FaciUties  are  leases  on 
wbicb  a  discbarge  bas  taken  place 
witbin  2  years  of  tbe  effective  date  of 
tbe  new  general  permits.  * 

42.  Faocer  Fluids  ^e  low  solids  fluids 
between  tbe  packer,  production  string, 
and  well  casing.  Tbey  are  considered  to 
be  workover  fluids. 

43.  Priority  Pollutants  are  tbe  126 
cbemicals  or  elements  identified  by 
EPA,  pursuant  to  section  307  of  tbe 
Qean  Water  Act  and  40  CFR  401.15. 

44.  Produced  Sand  is  sand  and  otber 
soUds  removed  from  tbe  produced 
waters.  Produced  sand  also  includes 
desander  discharge  from  produced 
water  waste  stream  and  blowdown  of 
water  phase  from  produced  water 
tceating  systems. 

45.  Produced  Water  is  water  and 
particulate  matter  associated  with  oil 
and  gas  producing  formations.  Produced 
water  includes  small  volvunes  of  treating 
cbemicals  that  return  to  the  surface  with 
tbe  produced  Quids  and  pass  through 
tbe  produced  water  treating  system. 

46.  Sanitary  Waste  means  human 
body  waste  discharged  from  toilets  and 
urinals. 

47.  Severe  Property  Damage  means 
substantial  physical  damage  to  property, 
damage  to  the  treatment  faciUties  which 
cause  them  to  become  inoperable,  or 


substantial  and  permanent  loss  of 
natural  resources  which  can  reasonably 
be  expected  to  occur  in  the  absence  of 
a  bypass.  Severe  property  damage  does 
not  mean  economic  loss  caused  by 
delays  in  production. 

48.  Sheen  means  a  silvery  or  metalUc 
sheen,  gloss,  or  increased  reflectivity; 
visual  color;  iridescence;  or  oil  slick  on 
tbe  water  surfiBce. 

49.  Source  Water  and  Sand  are  tbe 
water  and  entrained  solids  brought  to 
the  surface  from  non-hydrocarbon 
bearing  formations  for  the  purpose  of 
pressure  maintenance  or  secondary 
recovery. 

50.  Spotting  means  tbe  process  of 
adding  a  lubricant  (spot)  downbole  to 
free  stuck  pipe. 

51.  Territorial  Seas  means  tbe  belt  of 
the  seas  measured  from  tbe  line  of 
ordinary  low  water  along  that  portion  of 
the  coast  which  is  in  direct  contact  with 
the  open  sea  and  the  line  marking  the 
seaward  limit  of  inland  waters,  and 
extending  seaward  a  distance  of  three 
miles. 

52.  Trace  Amounts  means  that  if 
materials  added  downbole  as  well 
treatment,  completion,  or  workover 
fluids  do  not  contain  priority  pollutants 
then  the  discharge  is  assumed  not  to 
contain  priority  pollutants  except 
possibly  in  trace  amounts. 

53.  Uncontaminated  Ballast/Bilge 
water  means  seawater  added  or  removed 
to  maintain  proper  draft  that  does  not 
come  in  contact  with  surfaces  that  may 
cause  contamination. 

54.  Uncontaminated  Seawater  means 
seawater  that  is  returned  to  the  sea 
without  the  addition  of  cbemicals. 
Included  are  (1)  discbarges  of  excess 
seawater  that  permit  the  continuous 
operation  of  fire  control  and  utifity  lift 
pumps,  (2)  excess  seawater  from 
pressure  maintenance  and  secondary 
recovery  projects,  (3)  water  released 
during  tbe  training  and  testing  of 
personnel  in  fire  protection,  (4)  seawater 
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used  to  pressure  test  piping,  and  (5) 
once  through  non-contact  cooling  vyater. 

55.  Upset  means  an  exceptional 
incident  in  which  there  is  unintenticmal 
and  temporary  noncompUance  with 
technology-based  permit  eSluent 
limitations  because  of  factors  beyond 
tbe  reasonable  control  of  tbe  permittee. 
An  upset  does  not  include 
noncompliance  to  the  extentssused  by 
operational  error,  improperly  designed 
treatment  facilities,  inadequate 
treatment  faciUties,  lack  of  preventive 
maintenance,  or  careless  or  improper 
operation. 

56.  Well  treatment  fluids  are  any  fluid 
used  to  restore  or  improve  productivity 
by  chemically  or  physically  altering 
hydrocarbon-bearing  strata  after  a  well 
has  been  drilled.  These  fluids  move  into 
tbe  formation  and  return  to  the  surface 
as  a  slug  with  the  produced  water. 
Stimulation  fluids  include  substances 
such  as  adds,  solvents,  and  propping 
agents. 

57.  Workover  fluids  are  salt  solutions, 
weighted  brines,  polymers,  and  other 
specialty  additives  used  in  a  producing 
well  to  allow  safe  repair  and 
maintenance  or  abandonment 
procedures.  High  soUds  drilling  fluids 
used  during  workover  operations  are  not 
considered  workover  fluids  by 
definition  and  therefore  must  meet 
drilling  fluid  effluent  limitations  before 
discharge  may  occur.  Packer  fluids,  low 
soUds  fluids  between  tbe  packer, 
production  string,  and  well  casing  are 
considered  to  be  workover  fluids  and 
must  meet  only  the  eSluent 
requirements  imposed  on  workover       7 
fluids. 

58.  The  term  MGD  means  miUion 
gallons  per  day. 

59.  Tbe  term  mg/1  means  miUigrams 
per  Uter  or  parts  per  miUion  (ppm). 

60.  Tbe  term  ug/1  means  micrograms 
per  Uter  or  part  per  bilUon  (ppb). 


Table  2.— Effluent  Umitations,  Prohibitkdns,  and  Monitoring  Requirepi«ents  for  the  Eastern  Gulf  of  Mexkxj 

NPDES  General  Permit 


Regulated  and  won- 
itored  discharge  pa- 
rameter 

Discharge  limitation/ 
prohibttxxi 

Monitoring  requirement 

Recorded/reported 
value 

Discharge 

Measurement  fre- 
quency 

Sampte  type/method 

DriMr^  Fluids 

Oil-based  DrflUng 

Fluids. 
Oil-contaminated 

Drilling  Fluids. 
Drilling  Fluids  to 

Which  Diesel  OH 

has  been  Added. 

No  discharge. 
No  discharge. 
Nodtecharge. 

• 
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Table  2.— Effluent  Limitations,  PROHiemoNS,  and  Monitoring  Requirements  for  the  Eastern  Gulf  of  Mexico 

NPDES  General  Permit— Continued 


Regulated  and  morv 
Itored  discharge  pa- 
rameter 

Discharge  limitation/ 
pronbition 

Monitoring  requirement 

Recorded^reoorted 
value 

Discharge 

Measurement  fre- 
quency 

Sample  type/method 

Mercury  and  Cad- 

No discharge  of  drill- 

Once per  new  source 

Flame  and  nameless 

mg  Hg  and  mg  C(yko 

mium  in  Barite. 

ing  fluids  if  added 

of  barite  used. 

AAS. 

in  stock  barita. 

C7 

t)arite  contains  Hg 
In  excess  of  1 .0 

r 

mg/kg  or  Cd  in  ex- 
cess of  3.0  mg/kg 
(drywt). 

-       "    -•         » 

V 

" 

Toxicity* . 

30,000  ppm  dsrily 

Once/month  

Grab/96-hr  LC50 

Minimum  LC50  of 

minimum. 

Once/end  of  well" ..... 

using  Mysidopsis 

tests  performed 

30,000  ppm  monthly 

Ome/month  

bahia;  Method  at 

and  monthly  aver- 

average minimum. 

58  FR  12507. 

age  LC50. 

Ff»e  Oil 

No  free  oil 

Once/day  prior  to  dn- 
charge. 

Static  sheen;  Method 

Numt)er  of  days 

at  58  FR  12S06. 

sheen  observed. 

Maximum  Discharge 

1.000  barreis/hr 

Once/day  ,.... 

Estimate _....„ 

Max.  houriy  rata  in 

Rate. 

tibUhr. 

Mineral  OH  

Mineral  oil  may  be 
used  only  as  a  car- 
rier flukJ,  lubricity 
additive,  or  pill. 

♦               - "  ■ 

r* 

Drilling  Fluids  Inven- 
tory. 

Record 

Once/well 

Inventory 

Chemical  constitu- 
ents. 

Volume - 

Report „1 

Once/month  

Estimate „ 

Monthly  total  in  hM/ 
month. 

Drill  Fluids  (Continued) 

Within  1000  Meters  of 

No  discharge. 

an  Areas  of  Biologi- 

' 

cal  Concern  (ABC). 

Drill  Cuttings 

Note:  Dritt  cuttings  arc 

)  subject  to  the  same  limitatkxis/prohibitkxis  as  drilling  fluids  except  Maximum  Discharge  Rate. 

Free  Oil - 

No  free  oil 

Once/day  prior  to  dis- 

StatK sheen;  Method 

NurTt)er  of  days 

charge. 

at  58  FR  12506. 

sheen  otjserved. 

Volume 

Report .., 

Once/rmnth  

Estimate 

Monthly  total  in  hhl/ 
month. 

Produced  Water 

OU  and  Grease  

42  mg/)  daily  maxi- 
mum arxj  29  mg/l 
monthly  average. 

Once/month «  

Grab/Gravimeiric  

Daily  max.  and 
monthly  avg. 

Toxicity  ...-.   — 

Acute  toxicity  (LC50); 

Once/month  

Grab/g6-hour  LC50 

Minimum  LC50  for 

critical  dilution  as 

using  Mysidopsis 

both  species  and 

- 

specified  by  the  re- 

bahia and  sheeps- 

full  laboratory  re- 

- 

quirements  at  Part 

/ 

head  minnows 

port 

I.B.3(a)  and  Appen- 

"* 

(Method  in  EPA/ 

dbc  A  of  this  permit 

■  '  -• 

600/4-85/013). 

Flow  (l5t)l/month)  

Estimate 

Monthly  rate. 

Within  1000  meters  of 

Nodiscfvrge. 

an  Area  of  Bk>k)gi- 

cal  Concern  (ABC). 

Deck  Drainage  ...» 

Free  Oil 

No  free  oil 

Once/day  wtwn  dis- 
charging d. 

Visual  sheen 

Nurrijer  of  days 
sheen  observed 

Volume  (bbi/month)  .. 

Once/month  

Estimate 

Monthly  total. 

Produced  Sarx]  

No  Discharge. 

Free  Oil 

Well  Treatment  Com- 

No  free  oil 

Once/day  when  dis- 
charging. 

Static  sheen 

Number  of  days 
sheen  observed. 

ptetion.  and 

Wofkover  Fluids  (in- 

cludes packer 

- 

- 

(luds)<. 

Oil  and  Grease  

42  mg^  daily  maxi- 

Once/month  

Grab/Gravimelric  

Daily  max.  and 

mum  and  29  mg/l 

-    ■     '■'             '  . ' 

- 

HfKxithly  avg. 

monthly  average. 

Priority  Polkitants 

No  priority  pollutants 

Monitor  added  mate- 
rials. 
Estimate _ 

Volume  (bbl/month)  .. 

Once/month  „ 

Monthly  total. 

Sanitary  Waste  (Con- 

SoidB  

No  floating  solkls 

Once/day,  in  daylight 

Observatkxi  _.._ 

Number  of  days  sol- 

tinuously  manned  by 

kte  ot>served. 

10  or  more  persons)'. 

- 

Residual  CNorine  

At  least  (but  as  ckjse 

OncehnxHh _.. 

Qrab/Hach  CN-66- 

Concaniration. 

« 

to)  1  mgn. 

DPD. 

Flow  (MGO) 

». •» 

Once/month  

Estimate. 
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Table  2.^Effluent  Umitations.  PROHiemoNS,  and  MONtroRiNG  REOuiREMErfrs  for  the  Eastern  Gulf  of  Mexico 

NPDES  General  Permit— Continued 


Regulated  and  mort- 
itored  discharge  pa- 
rameter 

Discharge  limitation/ 

Monitoring  requirenient 

Discharge 

Measurement  fre- 
quency 

Sample  typa/method 

proniMKXi 

value 

Sanitary  Waste  (Con- 

Solids 

No  floating  solids  .„... 

Once/day,  in  daylight 

Observation  

Number  of  days  sot- 

tmuousty  manned  by 

ids  observed. 

9  or  fewer  persons 

■-■*■'"-■ 

or  intermittently  by 

.  ,--•' 

■ 

, 

any)'. 

.'    .i  •.: 

Domestic  Waste 

SoMs - _. 

No  floating  solids;  no 

Once/day  following 

Observation  

Number  of  days  sol- 

food waste  within 

morning  or  midday 

ids  observed. 

12  miles  of  land; 

meal  at  time  of 

comminuted  food 

maximum  expected 

waste  smaller  tfian 

discharge. 

25-mmbeyorK]  12 

■•• 

mies. 

Miscellaneous  Dis- 

Free Oil 

No  free  oil 

Once/day  when  dte- 
charging. 

Visual  Sheen 

Number  of  days 
sheen  observed. 

charges- 

Desalination  Unit 

Blowout  Pre- 

-.-.•■•-'■-■ 

- 

venter  Fluid 

. 

., 

Uncontaminated 

- 

- 

Balast/Bilge 

Water 

Mud,  Cuttings,  and 

. 

Cement^the 

Seafloor 

' 

Uncontaminated 

Seawater 

• 

Boiler  Blowdown 

Source  Water  and 

Sand 

Diatomaceous 

Earth  Filter 

i 

Media 

•Toxicrty  test  to  be  conAjcted  using  suspended  particulate  phase  (SPP)  of  a  9:1  seawatenmud  d»ution.  The  sanple  shal  be  taken  beneath 
the  shale  shaker,  or  If  there  are  no  returns  across  tt»e  shaker,  the  sample  must  be  taken  from  a  kwatkxi  that  is  characteristic  of  the  overall  mud 
system  to  be  d»charged. 

"Sample  shall  be  taken  after  the  final  log  run  Is  completed  and  prior  to  bulk  discharge. 

("The  daihr  maximum  concentratkm  may  oe  based  on  the  average  of  up  to  four  grab  sample  results  in  the  24  hour  perkxl. 

•^When  discharging  and  facility  is  manned.  Monitoring  shall  be  accomplished  during  times  when  observation  of  a  visual  sheen  on  the  surface 
of  the  receiving  water  is  posst)le  in  the  vksinity  of  the  dtecharge. 

•No  discharge  of  priority  pollutants  except  in  trace  amounts.  Information  on  the  spedfk:  chemical  conrpositton  shall  be  recorded  butnol  re- 
ported unless  requested  by  EPA. 

'Any  tadlihr  that  properfy  operates  and  maintains  a  marine  sanitatkxi  device  (MSD)  that  complies  with  poUutk>n  control  standards  and  regula- 
tions under  Sectkxi  312  of  the  Act  shal  be  deemed  to  be  in  compliance  with  permit  limitations  for  sanitary  waste.  The  MSD  shall  be  tested  vearV 
for  proper  operatkxi  and  test  resutts  maintained  at  the  facility. 

New  Sources 

TABLE  3.— EFFLUENT  LIMITATIONS,  PROHIBITIONS,  AND  MONITORING  REQUIREMENTS  FOR  THE  EASTERN  GULF  OF  MEXICO 

NPDES  General  Permit 


v' 

itored  decharge  pa- 
rameter 

Discharge  limitation/ 
pr(?iJbltion 

Monitoring  requirement 

Discharge 

Measurement  fre- 
quency 

Sample  type/method 

Recorded^reported 
value 

Drilling  FluidB 

OiMMsed  DriKng 
Fluids. 

Oil-contaminated 
Drilling  Fkads. 

Drilling  Fluids  to 
WhKh  Diesel  Oil 
has  been  Added. 

Mercury  and  Cad- 
mium in  Barite. 

Nodtecharge. 
No  discharge. 
No  discharge. 

No  dtecharge  of  drill- 
ing fluids  if  added 
barite  contains  Hg 
kn  excess  of  1 .0 
mg/kg  or  Cd  in  ex- 
cess of  3.0  mg^ 
(*ywt). 

Once  per  new  sowce 
of  barite  used. 

Flame  and  flameless 
AAS. 

- 

mg  Hg  and  mg  Cdlcg 
in  stock  barite. 

^'^^ 


64904 


Federal  Register  /  Vol.  61,  No.  237  /  Monday,  December  9,  1996  /  Notices 


Table  3.— Effluent  Umitatkjns.  PROHiemoNS,  and  Monttoring  Requirements  for  the  Eastern  Gulf  of  Mexico 

NPDES  General  Permit— Continued 


Regulated  and  mon- 
ihxed  discharge  pa- 
rameter 

• 

Discharge  NmitattorV 
proNMion 

Monitoring  requiremefit 

DischSfQB 

Measurement  fre- 
quency 

Sample  type/method 

Recorde<yreported 
value 

Toxidry 

30,000  ppm  daily 

Once/month 

Once/end  of  weao 

Qrab/96-hr  LCSO 

Minimum  LC50  of 
tests  perlomied 

using  Mysioopsis 

30,000  ppm  monthly 
average  mminium. 

behia:  Method  at 

arxj  monttily  aver- 

58 FR  12507. 

age  LC50. 

Free  OM 

No  fcee  oil 

Once/dey  prior  to  db- 

Static  sheen:  Method 

Number  of  days 

charge. 

at  58  FR  12506. 

sheen  observed 

Maximum  Discharge 

1,000  berrels/hr  

OnceAJay  

Estinate 

Max.  hourty  rate  in 

Rate. 

tibUtu. 

Mineral  0«  

Mineral  oil  maybe 
used  only  as  a  car- 

"■   <■     ■•■■-          ■     \r..  ^.. 

rier  fluid,  lubricity 

■*              ■' 

DriMng  Fluids  Inverv 

Record _ 

Once^wel 

Inventory .«.«»..».... 

Chemicai  constitu- 

tory. 

ents. 

Volume 

Report .._..... — 

Once/month  ._.^..>.... 

Eslimale 

Monthly  total  in  bbV 

.... 

- 

WHhin  1000  Meters  of 

Nodscharge. 

" 

an  Area  of  Biologi- 

"., 

cal  Concern  (ABC). 

DriU  Cuttngs 

Note:  Dril  cuttings  ar< 

» subiect  to  the  same  limrtations/prohMions  as  driMng  fluids  except  Maximum  Discharge  Rate. 

Free  OH 

No  free  oi 

Onoe/day  prior  to  dto- 

Static  sheen;  Method 

Number  of  days 

. 

chaige. 

at  58  FR  12506. 

sheen  observed. 

■ 

Volume 

Report 

Once/month  „ 

Estimate _.... 

Monthly  totalin  hH/ 
month. 

Produc6d  Water  .......... 

Oil  and  Grease 

42  m^  daily  maxi- 
mum and  29  m{^ 
monltity  average. 

Once/month<  

GratVGravimetric  

DaMy  max.  and 
monthly  avg. 

Toxicity 

Acute  toxicity  (LC50): 

Once/mm lOi  _.... 

Gratvge-hour  LC50 

Minimum  LC50  for 

criticai  dhjtion  as 

using  Mysidopsis 

both  species  and 

specified  by  the  re- 

-•*.*■ 

te/iia  and  sheepe- 

full  latxxatory  re- 

quirements at  Part 

i  •'.       .  .  .1-   • 

head  mirwiows 

port 

I.B.3(a)  and  Apperv 

.•-*'» 

(Method  in  EPA/ 

dU  A  of  this  permit 

600/4-85«)13). 

Flow  (bbi/monlh) 

.........M—................^... 

Once/month  

Estimate 

Monthly  rate. 

Within  1000  meters  of 

Nodbcharge. 

an  Area  of  Biologi- 

' '  t 

cal  Concern  (ABC). 

Deck  Drainage  — '. — 

Free  Oil 

No  free  oi 

Once/day  whendto-    / 

Visual  sheen 

f^umber  of  days 

charging  <>. 

sheen  observed. 

Volume  (bbVmonih)  „ 

^»..___«. ......_ 

Onoe/momh 

Estimate  ...m..._..._..... 

Monthly  total 

Producml  Sand 

No  Discharge. 

Wei  Treatment.  Conv 
pietion,  and 

Free  Oil 

No  free  ott 

Once/day  when  dto- 
charging. 

Static  sheen 

Number  of  days 

sheen  observed. 

Woitover  Fluids  (bv 

dudes  padtar 

i.  ..f          " 

•uidB)-. 

Oil  and  Grease 

42  m(yi  daily  rraxi- 
mumand29  mg/l 
monthly  average. 

Once/monthc 

Grab/Qravimetric  

DaMy  max.  and 
monthly  avg. 

, 

Priority  Pollutants 

Volume  (bbl/month)  .. 

No  priority  poHutanls 

Monitor  added  mate- 

Once/month   

rials. 
EstmfMte 

Monthly  total. 

Sanitary  Waste  (Con- 

Soids  

No  floating  solids  

Once/dey.  In  daylight 

OtMervation  

Numtjer  of  days  sol- 

tinuously manned  by 

ids  observed. 

10  or  more  persons) '. 

Residual  Chlorine  

At  least  (but  as  dose 

Once/mon»i _ 

Grab/Hach  04-66- 

Concentratioa 

* 

to)  1  mg/l. 

DPD. 

Flow  (MGD)  

Once/month  

Estimate. 

Sanitary  Waste  (Con- 

Solids  

No  fleeting  solids 

Once/day.  in  daylight 

Otnervation  

Number  of  days  sol- 

tinuously manned  t>y 

ids  obsen/ed. 

9  or  fewer  persons 

or  JnteiimUently  by 

any)!. 
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Table  3.— Efruent  Umttations,  PROHierrKDNS,  and  Monitoring  Requirements  for  the  Eastern  Gulf  of  Mexico 

NPDES  General  Permit— Continued 


Regulated  and  mon- 
itored discharge  pa- 
rameter 

Discharge  limitatiorV 

Monitoring  requHwnent 

UtSCnmQB 

Ittoasurement  fre- 
quency 

Sample  type/method 

Recorded'mpnrtBd 
value 

proniMtion 

Domestic  Wastt 

SoidB      >...    

No  floating  solids;  no 

Once/day  following 

Observation  

Number  of  days  sol- 

.- ".'    • 

food  waste  within 

morning  or  midday 

ids  obsen/ed. 

12  miles  of  land: 

meal  at  time  of 

^       ■^" 

comminuted  food 

.  maximum  expected 

-J* 

waste  smaller  than 
2&-mm  beyond  12 
mHes. 

discharge. 

Miscellaneous  Dis- 

Free  Oil 

No  free  oil 

Once/day  when  dis- 
charging. 

Visual  sheen 

Number  of  days 
sheen  observed. 

charges — 

Desalination  Unit 

•     ■  -     ' 

Blowout  Pre- 

venter Ruid. 

Uncontaminated 

• 

BaNast/Bilge 

« 

Water  Mud. 

Cuttings,  and 

J 

Cenientatthe 

Seafloor. 

Uncontaminated 

-.'*'   - 

Seawater. 

Boiler  Slowdown 

\ 

Source  Water  and 

.'«       •  ■       .-'-.- 

Sand. 

■ 

Diatomaceous 

"    -*i.            ■    , 

. 

Earth  Filter 

Media. 

•Toxicity  test  to  t>e  conducted  using  suspended  particulate  phase  (SPP)  of  a  9:1  seawater  mud  dilution.  The  sample  shaN  be  taken  t>eneaih 
the  shale  shaker,  or  if  there  are  no  returns  across  tne  shaker,  the  sample  must  be  taken  from  a  k>cation  that  is  characteristic  of  the  overaU  mud 
system  to  be  dBcf«arged. 

■>  Sample  shall  be  taken  after  the  final  log  run  is  completed  and  prior  to  bulk  dtecharge. 

<The  daily  maximum  concentratk>n  maybe  based  on  the  average  of  up  to  four  grab  sample  results  in  the  24  hour  period. 

•■When  d»charging  and  facility  is  manned.  Monitoring  shall  be  accomplished  during  times  when  ot>servation  of  a  visual  sheen  on  the  surface 
of  the  receiving  water  is  possble  in  the  vKinity  of  the  discharge. 

*  No  discharge  of  priority  pollutants  except  in  trace  amounts.  Information  on  the  specific  chemical  compositkm  shall  be  recorded  but  not  re- 
ported unless  requested  by  EPA. 

'Any  facilify  that  properly  operates  arxj  maintains  a  marine  sanitation  device  (MSD)  tttat  complies  with  pollutkxi  control  standards  arxj  ragula- 
tkxn  under  Section  312  of  the  Act  shall  be  deemed  to  be  in  compliance  with  permit  Umitatxxis  for  sanitary  waste.  The  MSD  shall  be  tested  yearly 
for  proper  opersdion  and  test  results  maintained  at  the  facility. 


AppmidixA  ~   •.- 

Effluent  concentrations  at  the  ed^  of 
a  100-m  mixing  zone  will  be  modeled 
by  EPA  for  ead^  produced  water  outfall 
listed  in  an  operator's  notice  of 
commencement  of  production 
operations.  This  projected  effluent 
concentration  will  be  used  to  calcxilate 
the  permit  limitaticm  for  produced  water 
toxicity  (0.01  x  projected  effluent 
concentration).  The  discharge  will  be 
modeled  using  each  facility's  measured  ■ 
water  column  conditions  and  discharge 
configurations  as  input  for  the  CORKflK 
expert  system  for  hydrodynamic  mixing 
zone  analysis. 

The  notice  of  commencement  of 
production  operations  will  be 
accompanied  by  a  completed  CORMIX 
input  parameter  table  presented  as 
Table  A-l.  The  input  parameters 
required  are  the  following. 

Anticipated  average  discharge  rate  (bbl/ 

day) 
Water  depth  (meters) 


Discharge  pipe  location  in  the  water 

column  (meters  from  surface  or 

bottom) 
Discharge  pipe  orientation  with  respect 

to  the  prevailing  cxurent  (degrees;' 0° 

is  coflowing) 
Discharge  pipe  opening  diameter 

(meters) 

These  parameters  are  site-specific 
parameters  that  the  operator  must 
determine  through  monitoring  or 
measiu«ment  and  certify  as  true  to  the 
best  of  their  knowledge.  All  other  input 
parameters  for  the  CORMIX  model  are 
estabUshed  as  the  following. 
Discharge  density:  1070.2  kg/m^ 
Discharge  concentration:  100% 
Legal  mixing  zone:  100  meters 
Darcy-Wiesbach  constant:  0.2 
Current  speed:  5  cm/sec 
Discharge  pipe  orientation:  Coflowing 

with  current 
Linear  water  column  density  profile; 
Surface  density:  1,023.0  kg/m' 
Density  gradient:  0.163  kg/mVm 


The  Region  will  conduct  the  model 
using  the  operator's  input  parameters 
and  report  the  toxicity  limitation  to  the 
operator.  If  the  parameters  supplied  by 
the  operator  change  during  the  life  of 
the  permit  (e.g.,  average  discharge  rate 
increase's  or  decreases,  a  change  in 
discharge  pipe  orientation,  etc.),  the 
operator  should  submit  the  new  input 
parameters  to  the  Region  so  that  a  new 
toxicity  limitation  can  be  calculated. 

Copy)Uance  with  the  toxicity 
limiration  will  be  demonstrated  by 
conducting  96-hour  toxicity  tests  using 
mysids  (Mysidopsis  bahia)  and 
sheepshead  minnows  (Cyprinodon 
variegatus)  each  month.  "The  LCSO  for 
each  species  vrill  be  reported  on  the 
DMR  and  a  copy  of  the  complete 
laboratory  report  shall  be  submitted. 

Table  A-l.— GORMKl  Input  Paruneten  for 
Toxicity  Limitatioii  CakulatioD 

Pennit  number  GMC28 

Company: 
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Contact  name/Phone  number. 


Lease  block/number 


Facility  name: 


Parameter 
Discharge  Rate 
Water  deptti 


bbi/day 


Units 
Average 


meters 


Discharge  pipe  location  in  the  water  column 


meters  from . 


.  seafloor 


.  wato'  sur&ce,  or 


Discharge  pipe  orientation  with  respect  to  the 
seafloor; 

degrees  (90°  is  directed  toward  the  surfece); 

( -  90°  is  directed  toward  the  seafloor) 
Discharge  pipe  opening  diameter: 

meters 

(FR  Doc.  96-31056  Filed  12-6-96;  8:45  am] 
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FEDERAL  DEPOSIT  INSURANCE 
CORPORATION 

Sunshine  Act 

Pursuant  to  the  provisions  of  the 
"Government  in  the  Sunshine  Act"  (5 
U.S.C.  552b),  notice  is  hereby  given  that 
the  Federal  E)eposit  Insurance 
Corporation's  Board  of  Directors  will 
meet  in  open  session  at  2:00  pjn.  on 
Wednesday,  December  11, 1996,  to 
consider  the  following  matters: 
SUMMARY  AGENDA:  No  substantive 
discussion  of  the  following  items  is 
anticipated.  These  matters  will  be 
resolved  with  a  single  vote  unless  a 
member  of  the  Board  of  Directors 
requests  that  an  item  be  moved  to  the 
discussion  agenda. 

Disposition  of  minutes  of  previous 
meetings. 

Reports  of  actions  taken  pursuant  to 
authority  delegated  by  the  Board  of 
Directors. 

Memorandum  and  resolution  re: 
Amendment  to  the  Supplemental 
Standards  of  Ethical  Conduct  for 
Employees  of  the  Corporation. 

Memorandum  and  resolution  re:  Final 
Rule  Establishing  Part  367^Susp€nsion 
and  Exclusion  of  Contractors  and 
Termination  of  Contracts. 
oiscusstON  agenda: 

Memorandum  re:  The  Corporation's 
1997  Budget. 

Memorandimi  re:  Final  Rule  on  SAIF 
Assessment  Rates  Following 
Capitalization. 

Memorandum  and  resolution  re: 
Notice  of  Proposed  Rulemaking  re: 


Qualification  Requirements  for 
Transactions  in  Certain  Securities.     •"* 

Memorandims  and  resolution  re:    ■ 
Notice  of  Proposed  Rulemaking  re:  '      ' 
Recordkeeping  and  Confirmation   .  i .  ' . . 
Requirements  for  Securities 
Treinsactions. 

Memorandum  re:  Alternative  Dispute 
Resolution  Report. 

llie  meeting  will  be  held  in  the  Board 
Room  on  the  sixth  floor  of  the  FDIC 
Building  located  at  550— 17th  Street. 
N.W..  Washin^on,  D.C 

The  FDIC  will  provide  attendees  with 
auxiUary  aids  (e.g.,  sign  language 
interpretation)  required  for  this  meeting. 
Those  attendees  needing  such  assistance 
should  call  (202)  416-2449  (Voice); 
(202)  416-2004  (TTY),  to  make 
necessary  arrangements. 

Requests  for  further  information 
conceixiing  the  meeting  may  be  directed 
to  Mr.  Jerry  L.  Langley,  Executive 
Secretary  of  the  Corporation,  at  (202) 
898-6757. 

Dated:  December  4. 1996. 
Federal  Deposit  Insurance  Corporation. 
Jerry  L.  Langlay, 
Executive  Secretary. 
[FR  Doc.  96-31311  Filed  12-5-96;  10:14  am) 
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Sunshine  Act  Meeting 

Pursuant  to  the  provisions  of  the 
"Government  in  the  Sunshine  Act"  (  5 
U.S.C.  552b),  notice  is  hereby  given  that 
at  10:00  a.m.  on  Tuesday,  December  3, 
1996,  the  Board  of  Directors  of  the 
Federal  Deposit  bisurance  Corporation 
met  in  closed  session  to  consider  (1) 
matters  relating  to  the  Corporation's 
corporate  and  supervisory  activities, 
and  (2)  a  personnel  matter. 

In  calling  the  meeting,  the  Board 
determined,  on  motion  of  Vice 
Chainnan  Andrew  C.  Hove,  Jr., 
seconded  by  Director  Joseph  H.  Neely 
(Appointive),  concurred  in  by  Director 
Nicolas  P.  Retsinas  (Director,  Office  of 
Thrift  Supervision),  Ms.  Judith  A. 
Walter,  acting  in  the  place  and  stead  of 
Director  Eugene  A.  Ludwig  (Comptroller 
of  the  Currency),  and  Chainnan  Ricki 
Heifer,  that  Corporatim  business 
required  its  consideration  of  the  matters 
on  less  Jhan  seven  days'  notice  to  the 
public;  that  no  earlier  notice  of  the 
meeting  was  practicable;  that  the  public 
interest  did  not  require  consideration  of 
the  matters  in  a  meeting  open  to  public 
observation;  and  that  the  matters  could 
be  considered  in  a  closed  meeting  by 
authority  of  subsections  (c)(4),  (c)(6), 
(c)(8),  and  (c)(9)(A)(u)  of  the 
"Government  in  the  Sunshine  Act"  (5 
U.S.C.  552b  (c)(4),  (c)(6),  (c)(8),  and 
(c)(9)(A)(ii)). 


The  meeting  was  held  in  the  Board 
Room  of  the  FDIC  Building  located  at 
550-1 7th  Street,  N.W.,  Washington,  D.C. 

Dated:  December  4, 1996. 
Federal  Deposit  Insurance  Corporation 
Valerie  J.  Best. 
Assistant  Executive  Secretary. 
(FR  Doc  96-31312  Filed  12-5-96;  10:14  am] 
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FEDERAL  MARITIME  COMMISSION 

Notice  of  Agreement(s)  Filed 

The  Commission  hereby  gives  notice 
of  the  filing  of  the  following 
agreement(s)  under  the  Shipping  Act  of 
1984. 

Interested  parties  can  review  or  obtain 
copies  of  agreements  at  the  Washington, 
DC  offices  of  the  Commission,  800 
North  Capitol  Street,  N.W.,  Room  962. 
Interested  parties  may  submit  comments 
on  an  agreement  to  the  Secretary, 
Federal  Maritime  Commission. 
Washington,  DC  20573,  within  10  days 
of  the  date  this  notice  appears  in  the 
Federal  Register. 

Agreement  No.:  217-011558. 

Title:  The  NYK/HMM  Space  Charter 
Agreement. 

Parties:  Nippon  Yusen  Kaisha 
'  ("NYK");  Hyundai  Merchant  Marine 
Co.,  Ltd.  ("HMM"). 

Synopsis:  The  proposed  agreement 
permits  HMM  to  charter  space  to  NYK 
in  the  trade  between  ports  in  the  Far 
East  and  South  East  Asia,  and  U.S. 
Pacific  Coast  ports,  including  Alaska, 
and  all  inland  and  coastal  points  served 
by  those  ports.  The  parties  may  also 
interchange  containers,  chassis  and 
related  equipment;  Jointly  enter  into 
arrangements  with  marine  terminal  and 
stevedore  operators;  and  share  expenses, 
including  attorneys'  fees  and  the 
advertising  of  sailings. 

By  order  of  the  Federal  Maritime 
Commission. 

Dated:  December  3, 1996. 
Joseph  C  Polking. 
Secretaiy. 

(FR  Doc.  96-31140  Filed  12-6-96;  8:45  am) 
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FEDERAL  RESERVE  SYSTEM 

Change  In  Bank  Control  Notices; 
Acquisitions  of  Shares  of  Banks  or 
Bank  Holding  Companies 

The  notificants  listed  below  have 
applied  under  the  Change  in  Bank 
Control  Act  (12  U.S.C.  181 7(j))  and  § 
225.41  of  the  Board's  Regulation  Y  (12 
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CFR  225.41)  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  the  notices  are 
set  forth  in  paragraph  7  of  the  Act  (12 
U.S.C.  1817(j)(7)). 

The  notices  are  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
notices  have  been  accepted  for 
processing,  they  will  also  be  available 
for  inspection  at  the  offices  of  the  Board 
of  Governors.  Interested  persons  may 
express  their  views  in  writing  to  the 
Reserve  Bank  indicated  for  that  notice 
or  to  the  offices  of  the  Board  of 
Governors.  Comments  must  be  received 
not  later  than  Decelhber  23, 1996. 

A.  Federal  Reserve  Bank  rfKeneen 
City  (John  E.  Yorke,  Senior  Vice 
President)  925  Grand  Avenue,  Kansas 
Qty,  Missouri  64198: 

1.  Baixira  Fowler  Feny,  Nevada, 
Missoiui;  to  acquire  an  additional  3.57 
percent,  for  a  total  of  27.54  percent,  of 
the  voting  shares  of  Central  States 
Bancshares,  Inc.,  Nevada,  Missouri,  and 
thereby  indirectly  acquire  Webb  City 
Bank,  Webb  City,  Missouri. 

Board  of  Governors  of  the  Federal  Reserve 
System,  December  3, 1996. 
jennifiBT  J.  Johnson, 
Deputy  Secretary  of  the  Board. 
[FR  Doc  96-31137  Filed  12-06-96:  8:45  am] 
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Formations  of,  Acquisitions  t>y,  and 
Mergers  of  Banl(  Hoiding  Companies 

The  companies  listed  in  this  notice 
have  applied  to  the  Board  for  approval, 
pursuant  to  the  Bank  Holding  Company 
Act  of  1956  (12  U.S.C.  1841  et  seq.) 
(BHC  Act),  Regulation  Y  (12  CFR  Part 
225),  and  all  other  applicable  statutes 
and  regulations  to  become  a  bank 
holding  company  and/or  to  acquire  the 
assets  or  the  ownership  of,  control  of,  or 
the  power  to  vote  shares  of  a  bank  or 
bank  holding  company  and  all  of  the 
banks  and  nonbanking  companies 
owned  by  the  bank  holding  company, 
including  the  companies  Usted  below. 

The  applications  listed  below,  as  well 
as  other  related  filings  required  by  the 
Board,  are  available  for  inunediate 
inspection  at  the  Federal  Reserve  Bank 
indicated.  Once  the  application  has 
been  accepted  for  processing,  it  will  also 
be  available  for  inspection  at  the  offices 
of  the  Board  of  Governors.  Interested 
persons  may  express  their  views  in 
writing  on  the  standards  eniunerated  in 
the  BHC  Act  (12  U.S.C.  1842(c)).  If  the 
proposal  also  involves  the  acquisition  of 
a  nonbanking  company,  the  review  also 
includes  whether  the  acquisition  of  the 
nonbanking  company  compUes  Mdth  the 
standards  in  section  4  of  the  BHC  Act, 


including  whether  the  acquisition  of  the 
nonbanking  company  can  "reasonably 
be  expected  to  produce  benefits  to  the 
public,  such  as  greater  convenience, 
increased  competition,  or  gains  in 
efficiency,  that  outweigh  possible 
adverse  effects,  such  as  undue 
concentration  of  resources,  decreased  or 
unfair  competition,  conflicts  of 
interests,  or  unsound  banking  practices" 
(12  U.S.C  1843).  Any  request  for 

a  hearing  must  be  accompanied  by  a 
statement  of  the  reasons  a  written 
presentation  would  not  suffice  in  lieu  of 
a  hearing,  identifying  specifically  any 
questions  of  fact  that  are  in  dispute, 
summarizing  the  evidence  that  would 
be  presented  at  a  hearing,  and  indicating 
how  the  party  commenting  would  be 
aggrieved  by  approval  of  the  proposal. 
Unless  otherwise  noted,  nonbanldng 
activities  will  be  conducted  throughout 
the  United  States. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  at  the  Reserve  Bank 
indicated  or  the  offices  of  the  Board  of 
Governors  not  later  than  January  3, 
1997. 

A.  Federal  Reserve  Bank  of  Chicago 
(James  A.  Bluemle,  Vice  President)  230 
South  LaSalle  Street,  Chicago,  Illinois 
60690: 

1.  River  Cities  Bancshares,  Inc;, 
Wisconsin  Rapids,  Wisconsin;  to 
become  a  bank  holding  company  by 
>acquiring  100  percent  of  the  voting 
shares  of  River  Qties  Bank,  Wisconsin 
Rapids,  Wisconsin  (in  organization). 

Board  of  Governors  of  the  Federal  Reserve 
System,  December  3, 1996. 
Jennifitr  J.  Johnson, 
Deputy  Secretary  of  the  Board. 
(FR  Doc.  96-31138  Filed  12-06-96;  8:45  am] 
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GENERAL  SERVICES 
ADIMINiSTRATION 

Rnal  Environmental  Impact  Statement 
(FEIS),  Davetopment  of  a  Clifton  Road 
Campus  Annex,  Centers  for  Disease 
Control  and  Prevention;  Atlanta,  QA 

Pursuant  to  the  requirements  of  the 
National  Environmental  Policy  Act 
(NEPA)  of  1969,  and  the  President's 
Council  on  Environmental  Quality 
Regulations  (40  CFR  1500-1508).  as 
implemented  by  General  Services 
Administration  (GSA)  Chder  PBS  P 
1095.4B,  GSA  announces  the 
availability  of  the  Final  Environmental 
Impact  Statement  (FEIS)  for  a  30  day 
comment  period,  for  the  long-term 
development,  over  a  twenty  year 
horizon,  of  a  campus  annex  (West 


Campus)  to  house  the  Centers  for 
Disease  Qmtrol  and  Prevention  (CDC)  in 
Atlanta,  Georgia.  Comments  should  be 
addressed  directly  to  GSA.  The  30-day 
comment  period  will  begin  with  the 
publication  of  this  Notice  in  the  Federal 
Register. 

The  FEIS  examined  the  short  and  long 
term  impacts  on  the  natural  and  built 
environments  of  developing  and 
operating  a  mix  of  laboratory,  office,  and 
support  space  at  the  proposed  West 
Campus.  The  DEIS  also  examined 
measures  to  mitigate  unavoidable 
adverse  impacts  of  the  proposed  action. 
The  Main  CDC  Campus  occupies  27.6 
acres,  and  is  bounded  by  Clifton  Road 
to  the  north,  Michael  Street  to  the  south 
and  east,  and  CUfton  Way  to  the  west. 
CDC  currently  occupies  approximately 
884.000  gross  square  feet  in  17 
buildings,  housing  some  1.900 
personnel.  Approximately  60  percent  of 
gross  square  footage  consists  of 
laboratory  space,  the  remainder  being 
office,  administrative,  and  faciUty 
support  space,  lliere  are  approximately 
1.800  parking  spaces  on  site. 

To  meet  CDC's  known  facility 
replacement  needs,  and  to  provide 
future  expansion  space,  GSA  proposes 
to  acquire  and  develop  approximately 
17.6  acres  boimded  by  Clifton  Road  to 
the  north,  Clifton  Way  to  the  east,  and 
Michael  Street  to  the  south  and  west 
(West  Campus).  The  maximum 
anticipated  development  over  a  twenty 
year  planning  horizon  is  approximately 
633.000  additional  gross  square  feet  of 
laboratory,  office,  and  support  space, 
and  1,521  additional  parking  spaces. 

GSA  has  identified  the  following 
alternatives  in  the  EIS: 

•  "No  Action,"  that  is,  undertake  no 
site  acquisition  and  development  at  all. 

•  Full  Acquisition  of  17.6  acres  and 
full  development  of  the  proposed  West 
Campus  Site,  previously  described.  This 
is  the  GSA/QDC  preferred  alternative 
and  the  proposed  action. 

•  Limited  Expansion  by  acquisition  of 
less  than  the  full  17.6  acres  and 
development  and  expansion  on  a 
portion  of  the  17.6  acres  and  on  the 
existing  campus. 

•  On  site  consolidation  and  no 
additional  site  acquisition,  with 
development  occurring  on  the  existing 
government-owned  CDC  Campus  site. 

GSA  solicits  comments  on  the  FEIS  in 
writing:  Mr.  George  Chandler  or  Mr. 
Phil  Youngberg,  GSA/PBS  Portfolio 
Management — 4PT,  401  West  Peachtree 
Street  NW.,  Suite  3010,  Atlanta,  GA 
30365  or.  FAX  your  comments  to  GSA 
at  404-331-4540.  Comments  should  be 
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received  no  later  than  Monday,  January 

6. 1997. 

Phil  Yoangtms. 

Regional  Environmental  Offtcer,  GSA  Region 

4(4PT). 

(FR  Ooc  96-31204  Filed  12-6-96;  8:45  am] 
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Interagency  Committee  for  Medical 
Records  (ICMR)  Videotaped 
Documentation  of  Surgical  Procedures 
and  Other  Episodes  of  Care 

AQCNCY:  General  Services 

Administration. 

ACTION:  Guideline  on  videotaped 

documentation  of  surgical  procedures 

and  other  episodes  of  care. 

SUftMARY:  Based  on  the  assumptions 
listed  below,  membets  of  the 
Interagency  Committee  on  Medical 
Records  (ICMR)  voted  to  approve  the 
following  guidelines  which  we 
recommend  for  adoptitm  throughout  the 
federal  health  care  system: 

The  Interagency  Committee  on 
Medical  Records  (ICMR)  recommends  a 
uniform  approach  for  the  videotaping  of 
surgical  procedures  and  other  episodes 
o|  care:  the  patient  must  provide  written 
consent  before  an  episode  of  care  is 
videotaped  (except  for  abuse  or  neglect 
cases];  there  must  be  usual  written 
documentation  of  the  episode  of  care; 
and  any  permanent  video  images  should 
be  destroyed  after  written 
documentation  is  complete.  The 
provider  should  indicate  in  his  or  her 
final  doctmientation  whether  or  not  the 
image  was  destroyed.  Exceptions  to  the 
prohibition  against  retaining  videotapes 
mayjbe  permitted  when  videotapes  are 
required  for  a  specific  interval  for  a 
specific  reason  (such  as  dociunentation 
of  procedures  for  board  certification  or 
documentation  of  abuse  or  neglect).  Any 
agency  which  chooses  to  keep  images 
on  file  for  educational  purposes  should 
have  a  standard  operating  procedure  or 
policy  on  how  the  images  will  be 
maintained.  This  policy  or  procedure 
should  be  reviewed  periodically. 

Assumptions 

Storage — Preservation  of  bulky- 
videotapes  imposes  significant  space 
requirements.  Diu-ation  of  storage  of 
videotaped  images  is  not  yet  defined  by 
most  federal  activities,  but  the 
Department  of  Veterans  Affairs  must 
store  all  medical  records  for  75  years. 

Technology — As  technology  changes, 
recovery  of  video  images  may  require 
equipment  which  is  no  longer  available. 

Medicolegal — Whether  a  videotape  of 
a  piocedure  or  consultation  becomes 
part  of  the  patient's  medical  record  is 


not  well  defined.  However,  according  to 
anecdotal  reports,  if  videotapes  are 
available  for  some  patients  but  not  for 
all,  absence  of  a  videotape  may  create 
the  perception  of  purposeful  destruction 
of  evidence. 

Education — If  a  case  is  unusual  or 
otherwide  holds  some  special 
educational  value,  videotaping  may  be 
justifiable  on  educational  groimds.  If  a 
case  does  not  hold  educational  vahie 
and  there  is  no  legitimate  medical 
reason  to  videotape  (i.e.,  there  is  no 
benefit  to  the  patient),  then  videotaping 
is  probably  not  justifiable. 
AOOflESSES:  Interested  persons  are 
invited  to  submit  comments  regarding 
this  guideline.  Comments  should  refer 
to  the  guideline  by  name  and  should  be 
sent  to:  CDR  Patricia  Buss,  MC.  USN: 
Code  32 — Health  Policy;  Bureau  of 
Medicine  and  Surgery;  2300  E  Street, 
NW;  Washington,  DC  20372-5300. 

Dated:  November  19, 1996.       ■•  v     ■" 
CDR  FatricU  Buas,  MC.  USN, 
Chairperson,  Interagency  Committee  oit 
Medical  Records. 
[FR  Doc.  96-31205  Filed  12-6-96;  8:45  am] 
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Interagency  Committee  for  IMedical 
Records  OCMR);  Documentation  of 
Telemedicine 

AQENCY:  General  Services  ' '    . 

Administration. 

ACnOM:  Guideline  on  documentation  of 

telemedicine. 

SUMMARY:  Based  on  the  asstunptions 
listed  below,  members  of  the 
Interagency  Committee  on  Medical 
Records  (ICMR)  voted  to  approve  the 
following  guidelines  which  we 
recommend  for  adoption  throughout  the 
federal  health  care  system: 

The  Interagency  Coimnittee  on 
Medical  Records  recommends  a  uniform 
approach  to  the  documentation  of 
telemedicine:  the  patient  must  provide 
written  consent  before  an  encoimter  is 
videotaped,  there  must  be  written 
doctmientation  of  the  consultation  by 
providers  on  both  ends  of  the 
telemedicine  encounter,  and  any       '  '"^ 
permanent  video  images  should  be 
destroyed  after  written  documentation 
is  complete.  The  provider  should     .  .     - 
indicate  in  his  or  her  final 
documentation  whether  or  not  the 
image  was  destroyed.  Exceptions  to  the 
prohibition  against  retaining  videotapes 
may  be  pennitted  for  cases  with 
exceptional  educational  value.  Any 
agency  which  chooses  to  keep  images 
on  file  for  educational  purposes  should 
have  a  standard  operating  procedure  or 
poUcy  on  how  the  images  will  be 


maintained.  This  guideline  should  be 
reviewed  periodically. 

Aseumptioiis 

Storage — Preservation  of  bulky 
videotapes  imposes  significant  space 
requirements.  Duration  of  storage  of 
videotaped  images  is  not  yet  defined  by 
most  federal  activities,  but  the 
Department  of  Veterans  Afiiairs  must 
store  all  medical  records  for  75  years. 

Technology — As  technology  changes, 
recovery  of  video  images  may  require 
equipment  which  is  no  longer  available. 

Medicolegal — Whether  a  videotape  of 
a  procedure  or  consultation  becomes 
part  of  the  patient's  ntedical  record  is 
not  well  defined.  However,  according  to 
anecdotal  reports,  if  videotapes  are 
available  for  some  patients  but  not  for 
all,  absence  of  a  videotape  may  create 
the  perception  of  purposeful  destruction 
of  evidence. 

Education — If  a  case  is  tmusual  or 
otherwise  holds  some  special 
educational  value,  videotaping  may  be 
justifiable  on  educational  grounds.  If  a 
case  does  not  hold  educational  value 
and  there  is  no  legitimate  medical 
reason  to  videotape  (i.e.,  there  is  no 
benefit  to  the  patient),  then  videotaping 
is  probably  not  justifiable. 
ADDRESSES:  Interested  persons  are 
invited  to  submit  comments  regarding 
this  guideline.  Comments  should  refer 
to  the  gtiideline  by  name  and  should  be 
sent  to:  CDR  Patricia  Buss,  MC,  USN; 
Code  32 — Health  Policy;  Bureau  of 
Medicine  and  Surgery;  2300  E  Street, 
NW;  Washington,  DC  20372-5300. 

Dated:  November  19, 1996. 
CDR  PatricU  Buss,  MC,  USN. 

Chairperson,  Interagency  Committee  on 
Medical  Records. 

[FR  Doc.  96-31206  Filed  12-6-96:  8:45  am] 
MLUNOCOOC  mp  1«  M 


HARRY  S.  TRUMAN  SCHOU^RSHIP 
FOUNDATION 

Closing  Date  for  Nominations  From 
Eligible  Institutions  of  Higher 
Education;  Notice 

SUMMARY:  Notice  is  hereby  given  that, 
pursuant  to  the  authority  contained  in     - 
the  Harry  S.  Truman  Memorial 
Scholarship  Act,  Pub.  L.  93-642  (20 
U.S.C.  2001),  nominations  are  being  , 
accepted  from  eligible  institutions  of 
higher  education  for  Truman 
Scholarship.  Procedures  are  prescribed 
at45CFRl801. 

In  order  to  be  assured  consideration, 
all  documentation  in  support  of 
nominations  must  be  received  by  the 
Truman  Scholarship  Review  Committee, 
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2255  North  Dubuque  Road,  P.O.  Box 
168,  Iowa  Qty,  lA  52243  no  later  than 
January  23, 1997. 

Dated:  December  1, 1996. 
Louk  H.  Blair, 

Executive  Seaetaiy.  * 

(FR  Doc.  96-31234  Piled  12-6-96:  8:45  am] 
M  mn  COM  I 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Administration  for  Childran  and 
Pamillas 

Submission  for  0MB  Review; 
Comment  Request 

Title:  Low  Income  Home  Energy 
Assistance  Program  (UHEAP) 
Leveraging  Report. 

OMBNo.:  0970-0121. 

Description:  The  report  is  an  wnniial 
activity  which  UHEAP  grantees  must 


submit  if  they  wish  to  receive  a  share  of 
leveraging  incentive  funds  that  are  set 
aside  for  this  purpose  out  of  annual 
appropriations,  llie  report  provides  us 
with  data  that  allows  us  to  determine 
whether  grantees  are  carrying  out 
leveraging  activities  that  meet  statutory 
and  regulatory  requirements  for 
count^ility.  The  leveraging  incentive 
funds  are  awarded  based  on  the  amount 
to  countable  activities  carried  out  by 
each  grantee,  under  a  formula 
prescribed  by  regulation. 
Respondents:  State  governments. 


Instrument 

Number 
ofre- 

Number 
of  re- 
sponses 
per  re- 
spond- 
ent 

Average 
burden 
hours 
per  re- 
sponse 

Total 
burden 
hours 

UHEAP  Leveraging  Report 

70 

1 

38 

2.660 

Estimated  Total  Annual  Burden  Hours:  2.660. 


Additional  Information:  Copies  of  the 
proposed  collection  may  be  obtained  by 
writing  to  The  Administration  for 
Children  and  Families,  Office  of 
Information  Services,  Division  of  ^ 
Information  Resource  Management 
Services,  370  L'Enfant  Promenade,  S.W., 
Washington,  D.C.  20447,  Attn:  ACF 
Reports  Clearance  Officer. 

OMB  Comment:  OMB  is  required  to 
make  a  decision  concerning  the 
collection  of  information  between  30 
and  60  days  after  publication  of  this 
document  in  the  Federal  Register. 
Therefore,  a  comment  is  best  assured  of 
having  its  full  effect  if  OMB  receives  it 
within  30  days  of  publication.  Written 
comments  and  recommendations  for  the 
proposed  information  collection  should 
be  sent  directly  to  the  following:  Office 
of  Management  and  Budget,  Paperwork 
Reduction  Project,  725  17th  Street, 
N.W.,  Washington,  D.C.  20503,  Attn: 
Ms.  Wendy  Taylor. 

Dated:  December  3, 1996. 
Douglas  J.  Godesky, 
Repoits  Clearance  Officer. 
[FR  Doc.  96-31141  Filed  12-6-96;  8:45  am] 

BOIMQ  OOOC  4ia4-»1-H 


Food  and  Drug  Administration 

[DockMNo.88N-0e44] 

Ear,  Nose,  and  Throat  Devices;  Denial 
of  Request  for  Change  in  Classification 
of  Endolymphatic  Shunt  TutM  With 
Vahw 

AGENCY:  Food  and  Drug  Administration, 

HHS. 

action:  Notice. 


SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  denjring  the 
petition  submitted  by  E.  Benson  Hood 
Laboratories,  Inc.  (Hood  Laboratories), 
to  reclassify  the  endolymphatic  shimt 
tube  with  valve  from  class  in  into  class 
n.  The  agency  is  denying  the  petition 
because  Hood  Laboratories  failed  to 
provide  sufficient  new  information  to 
establish  special  controls  that  would 
provide  reasonable  assurance  of  the 
safety  and  efiiactiveness  of  the  device. 
This  notice  also  suimmarizes  the  basis 
for  the  agency's  decision.  FDA  will 
issue  a  final  rule  requiring  the  filing  of 
premarket  approval  applications 
(PMA's)  for  the  device  in  a  future  issue 
of  the  Federal  Register.  This  action  is     - 
being  taken  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  (the  act),  as 
amended  by  the  Medical  Device 
Amendments  of  1976  (the  1976 
amendments),  and  the  Safe  Medical 
Devices  Act  of  1990  (the  SMDA). 
EFFECTIVE  DATE:  March  10. 1997. 
FOR  FURTHER  INFORMATION  CONTACT: 
Harry  R.  Sauberman,  Center  for  Devices 
and  Radiological  Health  (HFZ-470), 
Food  and  Drug  Administration,  9200 
Corporate  Blvd.,  Rockville,  MD  20850, 
301-594-2080. 
SUPPLEMENTARY  INFORMATION: 

1.  Qassification  and  Reclasaification  of 
Devices  undo-  the  Medical  Device 
Amendments  of  1976 

Under  section  513  of  the  act  (21 
U.S.C.  360c),  as  amended  by  the  1976 
amendments  (Pub.  L.  94-295),  FDA 
must  classify  devices  into  one  of  three 
regulatory  classes:  Class  I,  class  n,  or 
class  m.  FDA's  classification  of  a  device 
is  determined  by  the  amount  of 


regulation  necessary  to  provide 
reasonable  assurance  of  its  safety  and 
eflectiveness.  Except  as  provided  in 
section  52o(c)  of  the  act  (21  U.S.C 
360 j(c)),  FDA  may  not  use  confidential 
information  concerning  a  device's  safety 
and  effectiveness  as  a  basis  for 
reclassification  of  the  device  from  class 
in  into  class  II  or  class  I. 

Under  the  1976  amendments,  devices 
we're  classified  in  class  I  (general 
controls)  if  there  was  information 
showing  that  the  general  controls  of  the 
act  were  sufficient  to  assure  safety  and 
efiiactiveness;  into  class  n  (performance 
standards)  if  there  was  insufficient 
information  showing  that  general 
controls  would  ensure  safety  and 
efiiactiveness,  but  there  was  sufficient 
information  to  establish  a  performance 
standard  that  would  provide  such 
assurance;  and  into  class  in  (premarket 
approval)  if  there  was  insufficient 
information  to  support  placing  a  device 
into  class  I  or  class  D  and  the  device  was 
a  Ufe-sustaining  or  life-supporting 
device  or  was  for  a  use  that  is  of 
substantial  importance  in  preventing 
impairment  of  human  health. 

FDA  has  classified  into  one  of  these 
three  regulatory  classes  most  generic 
types  of  devices  that  were  on  the  market- 
before  the  date  of  the  1976  amendments 
(May  28, 1976)  (generally  referred  to  as 
preamendments  devices)  under  the 
procedures  set  forth  in  section  513(c) 
and  (d)  of  the  act.  Under  section  513(c) 
and  (d)  of  the  act,  FDA  secures  exptert 
panel  recommendations  on  the 
appropriate  device  classifications  for 
generic  types  of  devices.  FDA  then 
considers  the  panel's  recommendaticms 
and,  through  notice  and  comment 
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rulemaking,  promulgates  classification 
regulations. 

Devices  introduced  into  interstate 
commerce  for  the  first  time  after  May 
28, 1976,  are  classified  through  the 
premarket  notification  process  under 
section  510(k)  of  the  act  (21  U.S.C. 
360(k)).  Those  devices  that  FDA  finds  to 
be  substantially  equivalent  to  a 
classified  preamendments  generic  type 
of  device  are  thereby  classified  in  the 
same  class  as  the  predicate 
preamendments  device. 

Reclassification  of  classified 
preamendments  devices  is  governed  by 
section  513(e)  of  the  act.  This  section 
provides  that  FDA  may,  by  rulemaking, 
reclassify  a  device  (in  a  proceeding  that 
parallels  the  initial  classification 
proceeding)  based  on  "new 
information."  The  reclassification  can 
be  initiated  by  FDA  or  by  the  petition 
of  an  interested  person,  and  must  be 
based  on  "vafid  scientific  evidence,"  as 
defined  in  section  513(a)(3)  of  the  act 
and  in  21  CFR  860.7(c)(2).  FDA  reUes 
'  upon  "valid  scientific  evidence"  in  the 
classification  process  to  deteipaine  the 
level  of  regulation  for  devices.  For  the 
purpose  of  reclassification,  the  valid 
scientific  evidence  upon  which  the 
agency  relies  must  be  publicly  available 
in  accordance  with  section  520(c)  of  the 
act.  Publicly  available  information 
excludes  trade  secret  and/or 
confidential  conunercial  information, 
e.g.,  the  confidential  contents  of  PMA's. 

n.  Reclassification  under  the  Safe 
Medical  Devices  Act  of  1990 

The  SMDA  (Pub.  L.  101-629)  further 
amended  the  act  to  change  the 
definition  of  a  class  II  device.  Under  the 
SMDA,  class  II  devices  are  those  devices 
for  which  there  is  insufficient 
information  to  show  that  general 
controls  themselves  will  assiue  safety 
and  effectiveness,  but  there  is  sufficient 
information  to  establish  special  controls 
to  provide  such  assurance,  including  the 
promulgation  of  a  performance  standard 
or  other  special  controls,  such  as 
postmarket  surveillance,  patient 
registries,  guidelines,  and  other 
appropriate  actions  necessary  to  provide 
reasonable  assurance  of  the  safety  and 
effectiveness  of  the  device.  Thus,  the 
definition  of  a  class  II  device  was 
changed  from  "performance  standards" 
to  "special  controls."  In  order  for  a 
device  that  is  intended  to  be  implanted 
in  the  human  body  (such  as  an 
endolymphatic  shunt  with  valve)  to  be 
reclassified  from  class  in  into  class  n, 
the  ag«icy  must  determine  that 
premarket  approval  is  not  necessary  to 
provide  reasonable  assurance  of  its 
safety  and  effectiveness. 


QL  Background 

In  the  Federal  Register  of  November 
6, 1986  (51  FR  40378),  FDA  issued  a 
final  rule  classifying  the  endolymphatic 
shimt  tube  with  valve  into  class  IH  (21 
CFR  874.3850).  The  preamble  to  the 
proposal  to  classify  the  device  included 
the  recommendation  of  the  Ear,  Nose, 
and  Throat  Devices  Panel  (the  Panel). 
The  Panel's  recommendation,  among 
other  things,  identified  certain  risks  to 
health  (inoperative  and  clogged  valves) 
presented  by  the  device.  In  the  Federal 
Register  of  January  6,  1989  (54  FR  550], 
FDA  published  a  notice  of  intent  to 
initiate  proceedings  to  require 
premarket  approval  for  31 
preamendments  class  III  devices 
assigned  a  high  priority  for  the 
application  of  premarket  approval 
requirements,  including  the 
endolymphatic  shunt  tube  with  valve. 

In  the  Federal  Register  of  May  4. 1990 
(55  FR  18830),  FDA  issued  a  proposed 
rule  under  section  515(b)  of  the  act  (21 
U.S.C.  360e(b)(2)(A)),  to  require  the 
filing  of  a  PMA  or  a  notice  of 
completion  of  a  product  development 
protocol  (PDP)  for  the  endolymphatic 
shunt  tube  with  valve!  The  preamble  to 
the  proposal  included,  among  other 
things,  the  proposed  findings  with 
respect  to  the  degree  of  risk  of  illness  or 
injury  designed  to  be  eliminated  or 
llieduced  by  requiring  the  device  to  meet 
the  statute's  premarket  approval 
requirements  and  the  expected  benefit 
to  the  public  health  from  the  use  of  the 
device.  The  proposal  also  provided  an 
opportunity  for  interested  persons  to 
request  the  agency  to  change  the 
classification  of  the  device  based  on 
new  information.  On  July  27, 1990,  FDA 
received  a  petition  (Ref.  1)  fi-om  the 
petitioner  requesting  that  the 
classification  of  the  endolymphatic 
shimt  tube  with  valve  be  changed  from 
class  ni  to  class  D. 

rv.  Device  Description 

The  endolymphatic  shunt  tube  with 
valve  is  a  device  that  consists  of  a 
pressure-limiting  valve  associated  with 
a  tube  intended  to  be  implanted  in  the 
inner  ear  to  relieve  the  symptoms  of 
vertigo  and  hearing  loss  due  to 
endolymphatic  hydrops  of  Meniere's 
disease.  The  device  directs  excess 
endolymph  from  the  distended  end  of 
the  endolymphatic  system  into  the 
mastoid  cavity  where  resorption  occurs. 
The  function  of  the  pressure-limiting 
inner  ear  valve  is  to  maintain  the 
physiologically  normal  endolymphatic 
pressure  and  to  assure  a  unidirectional 
flow  of  endolymph. 

Hood  Laboratories'  endolymphatic 
shunt  tube  with  valve  is  the  only  device 


of  its  type  in  commercial  distribution 
legally  in  the  United  States.  It  consists 
of  a  Supramid''^  catheter  tube 
connected  to  a  silicone  tube  that  is 
inside  a  siUcone  molded  body.  The 
inside  silicone  tube  has  a  slit  valve  at 
one  end  that  allows  the  endolymph  to 
exit.  The  Supramid^T^  tube  is  inserted 
into  the  end  of  the  endolymphatic  sac 
so  that  the  endolymph  will  flow  through 
the  valve  and  into  the  mastoid  cavity  via 
the  tail-like  portion  of  the  molded 
silicone  body. 

V.  Recommendation  of  the  Panel 

In  a  public  meeting  held  on  June  11, 
1992.  the  Panel  met  to  discuss  the 
reclassification  petition  submitted  by 
Hood  Laboratories.  The  Panel  noted  the 
similarities  between  the  valved  and 
ncmvalved  shunts.  Both  the  valved 
shimt  device  (class  III)  and  the 
nonvalved  shunt  device  (class  II]  drain 
excess  endolymph  from  the  distended 
end  of  the  endolymphatic  system  into 
the  mastoid  cavity  where  resorption 
occurs.  Both  devices  are  intended  to 
relieve  the  symptoms  of  Meniere's 
disease.  The  nonvalved  shunt  (class  II 
device)  permits  the  imrestricted  flow  of 
excess  endolymph.  while  the  valved 
shimt  (class  III  device)  is  intended  to 
control  the  flow  of  endolymph  so  that 
a  normal  endolymphatic  pressure  is 
maintained. 

The  Panel  acknowledged  the 
difficulty  in  diagnosing,  treating,  and 
assessing  the  treatment  plans  for 
Meniere's  disease  and  could  not  agree 
that  the  valved  shunt  is  effective,  but 
believed  the  device  "does  something 
worthwhile"  in  treating  the  symptoms. 
They  also  noted  the  lack  of  objective 
scientific  data  establishing  that  the 
device  operates  as  a  one-way  valve  to  . 
regulate  the  endolymphatic  pressure. 
While  acknowledging  that  the  petitioner 
had  not  presented  sufficient  information 
to  establish  special  controls  to  provide 
reasonable  assurance  of  safety  and 
effectiveness  of  the  devices,  three  of  the 
five  voting  members  recommended 
reclassifying  the  generic  endolymphatic 
shunt  with  valve  fi'om  class  III  into  class 

n. 

VI.  Agency  Decision 

Based  on  its  review  of  the  information 
contained  in  the  petition  and  presented 
at  the  panel  meeting,  as  well  as  the 
Panel's  discussion,  the  agency 
respectfully  disagrees  with  the  Panel's 
recommendation.  FDA  finds  that  the 
petition  contains  insufficient  valid 
scientific  evidence  to  determine  that 
special  controls,  in  addition  to  the 
general  controls  applicable  to  all 
devices,  would  provide  reasonable 
assurance  of  the  device's  safety  and 
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e^Bctiveness  for  its  intended  use.  FDA. 
therefore,  is  denying  the  petition. 

Vn.  Reasou  for  the  Denial 

FDA  has  determined  that  Hood 
Laboratories  has  not  presented  siifficient 
new  scientific  information  to  support 
the  requested  change  in  classification  of 
this  device.  FDA  has  further  determined 
that  Hood  Laboratories  did  not 
adequately  address  the  issues  of  normal 
endolymphatic  sac  pressure,  the  mode 
of  action  of  the  endolymphatic  shunt 
tube  with  valve,  flow  characteristics, 
nor  the  risks  associated  with  the  use  of 
the  device.  The  endolymphatic  shimt 
tube  with  valve  is  intended  to  relieve 
the  symptoms  of  Meniere's  disease  by 
employing  a  unidirectional  valve,  which 
reportedly  opens  at  10  millimeters  of 
mercury  (mm  Hg)  pressure  to  maintain 
the  normal  physiological  pressure  of  the 
endolymphatic  system.  The  lack  of 
information  addressing  the  issues  of 
normal  physiological  pressure  within 
the  endolymphatic  system,  as  noted  in 
the  preamble  to  the  final  rule  classifying 
the  device  (51  PR  40378  at  40385), 
remains  a  concern.  FDA  believes  that 
objective  scientific  data,  including 
clinical  studies,  are  necessary  to 
establish  that  the  device  is  effective  for 
its  intended  purpose.  FDA  also  believes 
that  clinical  and  nonclinical  data  are 
necessary  to  define  the  full  range  of 
physiological  pressures  present  within 
the  endolymphatic  system  and  to  define 
the  flow  characteristics  attributable  to 
the  device  and  to  the  valve  component. 
These  issues  remain  unresolved.  The 
agency  further  believes  that  an 
alternative  treatment  exists  for  the  relief 
of  Meniere's  disease. 

Current  literature  suggests  that  the 
natural  flow  of  endolymph  is  very  slow 
and  that  the  pressure  increases 
associated  with  endolymphatic  hydrops 
may  not  be  large  in  magnitude.  Because 
current  technology  does  not  exist  to 
allow  the  measurement  of  endolymph 
flow  rates  or  endolymphatic  pressure  in 
humans,  the  animal  studies  discussed 
below  provide  the  only  information 
available  to  determine  if  the  valve 
functions  to  maintain  normal 
endolymphatic  pressure.  In  the  first 
study,  Long  and  Morizono  employed  a 
micropressure  system  to  measure  the 
hydrostatic  pressure  of  endolymph  and 
perilymph  in  a  gvunea  pig  model  of 
endolymphatic  hydrops  (Ref.  2).  The 
authors  reported  the  magnitude  of  the 
pressure  difference  between  perilymph 
and  endolymph  that  could  be  atti|buted 
to  endolymphatic  hydrops  to  be  less 
than  0.5  mm  Hg  (within  95  percent 
confidence  limits).  In  another  study. 
Salt  and  Thalmann  reported  the  average 
flow  rate  (velocity)  of  endolymph  in  the 


basal  turn  of  the  gxiinea  pig  cochlea  to 
be  0.005  mm  per  minute  using  ionic 
tracers  measured  by  ion-selective 
electrodes  (Ref.  3). 

Alec  N.  Salt,  an  invited  guest  speakw 
at  the  June  11, 1992,  Panel  meeting, 
concluded  that  the  reported  low  flow 
rate  of  endolymph  demonstrated  that 
endolymph  flow  is  not  a  significant 
homeostatic  mechanism  in  the  inner 
ear.  He  noted  that,  based  on 
measurements  of  calcium  ion  levels 
wdthin  the  cochlea  of  guinea  pigs,  the 
induction  of  endolymphatic  hydrops 
elevated  endolymph  calcium  ion 
concentration  by  an  amount  likely  to 
imp>air  hair  cell  function.  Alec  N.  Salt 
concluded  that  these  data  suggest  that 
an  elevated  calcium  ion  level  may  have 
a  major  role  in  the  development  of 
hearing  impairment  associated  with 
endolymphatic  hydrops  in  guinea  pigs 
(Ref.  4).  in  a  study  of  the  long- term 
effiects  of  destruction  of  the 
endolymphatic  sac  in  a  primate  species 
(monkeys),  none  of  the  animals 
developed  severe  endolymphatic 
hydrops  or  the  cochleo-vestibular 
symptoms  that  pccur  in  human  subjects 
with  Meniere's  disease  (Ref.  5). 

The  animal  studies  cited  above  do  not 
support  an  increase  in  endolymphatic 
presSXire  as  the  sole  mechanism 
inducing  the  clinical  findings  observed 
in  humans.  The  claim  of  maintenance  of 
normal  endolymphatic  pressure  by 
means  of  the  endolymphatic  shunt  tube 
with  valve  has  not  been  established 
despite  numerous  nonclinical  and 
clinical  studies  involving  the  use  of  this 
device  over  the  last  15  years.  FDA 
believes  that  the  mode  of  operation  of 
the  valved  shunt  is  not  supported  by 
valid  scientific  evidence  and  remains  to 
be  established. 

FDA  notes  that  the  benefits  resulting 
from  implantation  of  the  endolymphatic 
shunt  tube  with  valve,  i.e.,  relief  of 
vertigo,  fluctuating  hearing  loss, 
tinnitiis,  and  aural  fullness,  which 
typify  Meniere's  disease,  appear  to  be 
very  similar  to  those  resulting  bom 
implantation  of  nonvalved  shunts  (Refs. 
6,  7,  and  8).  Huang  and  Lin  reported 
that  risks  such  as  the  incidence  of 
infections,  iatrogenic  deaf  ears,  and 
clogging  have  a  similar  occurrence  in 
valved  and  nonvalved  endolymphatic 
shimts  (Ref.  6).  However,  the  risk 
concerns  raised  in  the  proposed  rule 
about  any  build  up  of  fluid  pressure  in 
the  inner  ear  because  of  a  clogged  or 
inoperative  valved  device  or  about  the 
risk  of  infection  from  revision  surgery 
were  not  addressed  by  Hood 
Laboratories  and  remain  unanswered 
(55  FR 18830). 

During  the  Jane  11  panel  meeting,  the 
Panel  questioned  whether  the  valve 


component  of  the  shunt  tube  actually 
■functions  as  a  pressure-regulating  valve. 
Questions  regarding  the  true  range  of 
physiological  pressures  that  one  may 
expect  to  find  within  the  endolymphatic 
sac,  as  well  as  the  flow  characteristics 
that  one  would  find  attributable  to  an 
effective  functioning  of  the  valve  remain 
imanswered.'In  its  deUberations,  the 
Panel  determined  that  Hood 
Laboratories  had  not  presented 
sufficient  valid  scientific  evidence  as  to 
whether  the  valve  actually  functions  as 
a  valve  in  vivo. 

Another  invited  guest  speaker, 
Douglas  E.  Mattox,  reviewed  the 
histology  and  ultrastructure  of  four 
failed^explanted  valved  shunts.  Using 
scanning  electron  microscopy,  multiple 
erosions  along  the  length  of  Oie 
Supramid""^  tube  and  liner  and  irregular 
erosion  of  the  tip  (Ref.  9)  were  shown. 
This  finding  calls  into  question  the 
long-term  functioning  and  integrity  of 
the  endolymphatic  shunt  tube  with 
valve  as  currently  marketed  by  Hood 
Laboratories. 

Despite  the  potential  benefits  of  the 
device  in  improving  hearing,  relief  of 
vertigo,  reduction  of  the  fullness  in  the 
ear,  and  mitigation  of  tinnitus,  FDA 
beUeves  that  little  new  information  is 
available  about  the  physiological 
functions  and  mode  of  operation  of  the 
device  and  therefofe,  the  device 
presents  serious  potential  risks.  FDA 
beUeves  that  the  petition  lacks  sufficient 
valid  scientific  evidence  to  determine 
that  special  controls  would  provide 
reasonable  assurance  of  the  safety  and 
effectiveness  of  the  endolymphatic 
shunt  tube  with  valve  for  its  intended 
use.  Therefore,  the  endolymphatic  shunt 
tube  with  valve  shall  be  retained  in 
class  in  (premarket  approval).  In  a 
future  issue  of  the  Federal  Register, 
FDA  will  promulgate  a  final  rule  under 
section  515(b)  of  the  act  to  require  the 
filing  of  a  PMA  by  each  manufactiuer  of 
this  device. 
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n>eeiBMNo.96M-0463] 

Femcara^^  Ltd.;  Prwnarfcflft  Approval 
of  Filshi*  Clip  Systwn™  (Mark  VI) 

AGENCY:  Food  and  Drug  Administration, 

HHS. 

action:  Notice. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  announcing  its 
approval  of  the  application  submitted 
by  Family  Health  International, 
Research  Triangle  Park.  NC,  U.S. 
Representative  for  Femcare''^  Ltd., 
Nottingham,  U.K.,  for  premarket 
approval,  imder  the  Federal  Food,  Drug, 
and  Cosmetic  Act  (the  act),  of  the 
Filshie  Clip  System™  (Mark  VI).  After 
reviewing  the  recommendation  of  the 
Obstetrics  and  Gynecology  Devices 
Panel,  FDA's  Center  for  Devices  and 
Radiological  Health  (CDRH)  notified  the 
applicant,  by  letter  of  September  5, 
1996,  of  the  approval  of  the  application. 
DATES:  Petitions  for  administrative 
review  by  January  8, 1997. 
ADDRESSES:  Written  requests  for  copies 
of  the  summary  of  safety  and 
effectiveness  data  and  petitions  for 
administrative  review  to  the  Dockets 
Management  Branch  (HFA-305],  Food 
and  Drug  Administration,  1242D 


Parklawn  Dr.,  nn,  1-23,  Rockville,  MD 
20857. 

FOR  FURTHER  INFORMATION  CONTACT: 
Colin  M.  Pollard,  Center  for  Devices  and 
Radiological  Health  (HFZr-470),  Food 
and  Drug  Administration,  9200 
Corporate  Blvd.,  Rockville,  MD  20850, 
301-594-1180. 

SUPPLEMENTARY  INFORMATION:  On 
September  10.  1993,  Family  Health 
International.  Research  Triangle  Psik, 
NC  U.S.  Representative  for  Femcare^M 
Ltd.,  Nottin^iam,  NG73,  England, 
submitted  to  CDRH  an  application  for 
premarket  approval  of  the  Filshie  Clip 
System'TM  (Mark  VI).  The  device  is  a 
contraceptive  tubal  occlusion  device 
(TOD)  indicated  for  permanent  female 
sterilization  by  occlusion  of  the 
fallopian  tubes. 

On  February  26, 1996,  the  Obstetrics 
and  Gynecology  Devices  Panel  of  the 
Medical  Devices  Advisory  Committee, 
an  FDA  advisory  committee,  reviewed 
and  recommended  approval  of  the 
apphcation.  On  September  5, 1996, 
CI3RH  approved  the  application  by  a 
letter  to  the  applicant  from  the  Director 
of  the  Office  of  Device  Evaluation, 
CDRH. 

A  stunmary  of  the  safety  and 
effectiveness  data  on  which  CDRH 
based  its  approval  is  on  file  in  the 
Dockets  Management  Branch  (address 
above)  and  is  available  from  that  office 
upon  written  request  Requests  should 
be  identified  With  the  name  of  the 
device  and  the  docket  number  found  in 
brackets  in  the  heading  of  this 
document. 

Opportunity  fin*  AdministratiTe  Review 

Section  515(d)(3)  of  the  act  (21  U.S.C. 
360e(d)(3))  authorizes  any  interested 
person  to  petition,  under  section  515(g) 
of  the  act,  for  administrative  review  of 
CDRH's  decision  to  approve  this 
application.  A  petitioner  may  request 
either  a  formal  hearing  under  21  CFR 
part  12  of  FDA's  administrative 
practices  and  procedures  regulations  or 
a  review  of  the  application  and  CDRH's 
action  by  an  independent  advisory 
committee  of  experts.  A  petition  is  to  be 
in  the  form  of  a  petitionior 
reconsideration  under  21  CFR  10.33(b). 
A  petitioner  shall  identify  the  form  of 
review  requested  (hearing  or 
independent  advisory  committee)  and 
shall  submit  with  the  petition 
supporting  data  and  information 
showing  that  there  is  a  genuine  and 
substantial  issue  of  material  fact  for 
resolution  through  administrative 
review.  After  reviewing  the  petition, 
FDA  will  decide  whether  to  grant  or 
deny  the  petition  and  will  publish  a 
notice  of  its  decision  in  the  Federal 


Ragiator.  If  FDA  grants  the  petition,  the 
notice  will  state  the  issue  to  be 
reviewed,  the  form  of  the  review  to  be 
used,  the  persons  who  may  participate 
in  the  review,  the  time  and  place  where 
the  review  will  occur,  and  other  details. 

Petitioners  may,  at  any  time  on  or 
before  January  8, 1997.  file  with  the 
Dockets  Management  Branch  (address 
above)  two  copies  of  each  petition  and 
supporting  data  and  information, 
identified  with  the  name  of  the  device 
and  the  docket  number  fo\ind  in 
brackets  in  the  heading  of  this 
dociunent.  Received  petitions  may  be 
seen  in  the  office  above  between  9  a.m. 
and  4  p.m..  Monday  through  Friday. 

This  notice  is  issued  under  the 
Federal  Food,  £)rug,  and  Cosmetic  Act 
(sees.  515(d),  520(h)  (21  U.S.C.  360e(d), 
360j(h)))  and  imder  authority  delegated 
to  the  Commissioner  of  Food  and  Drugs 
j21  CFR  5.10)  and  redelegated  to  the 
Director,  Center  for  Devices  and 
Radiological  Health  (21  CFR  5.53). 

Dated:  October  24, 1996. 
|oeq>h  A.  Lerttt. 

Deputy  Director  for  Regulations  Policy,  Center 
for  Devices  and  Radiological  Health. 
[FR  Doc.  96-31228  Filed  12-6-96;  8:45  am] 
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[Docket  No.  96M-0462] 

Matrltach,  Inc.;  Premarket  Approval  of 
the  Matritech  NMP22tm  Test  Kit 

agency:  Food  and  Drug  Administration, 

HHS. 

ACTION:  Notice. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  announcing  its 
approval  of  the  application  by 
Matritech,  Inc.,  Newton,  MA,  for 
premarket  approval,  under  the  Federal 
Food,  Drug,  and  Cosmetic  Act  (the  act), 
of  the  Matritech  NMP22™  Test  Kit 
After  reviewing  the  recommendation  of 
the  Immunology  Devices  Panel.  FDA's 
Center  for  Devices  and  Radiological 
Health  (CDRH)  notified  the  applicant, 
by  letter  of  July  2, 1996,  of  the  approval 
of  the  application. 
DATES:  Petitions  for  administrative 
review  by  January  8, 1997. 
ADDRESSES:  Written  requests  for  copies 
of  the  summary  of  safety  and 
effectiveness  data  and  petitions  for 
administrative  review  to  the  Dockets 
Management  Branch  (HFA-305),  Food    . 
and  Drug  Administration,  12420 
ParBa^rfi  Dr.,  rm.  1-23,  Rockville.  MD 
20857. 

FOR  FURTHER  INFORMATION  CONTACT: 
Peter  £.  Maxim,  Center  for  Devices  and 
Radiological  Health  (HFZ-440)^  Food 
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and  Drug  Administration,  9200 
Corporate  Blvd.,  RockviUe,  MD  20850, 
301-594-1293. 

SUPPLEMENTARY  MFORMATION:  On 
November  7, 1994,  Matiitech,  Inc., 
Newton,  MA  02160,  submitted  to  CDRH 
an  application  for  premarket  approval  of 
the  Matritech  NMP22™  Test  Kit.  The 
Matritech  NMP22™  Test  Kit  is  an 
enzyme  immunoassay  for  the  in-vitro 
quantitative  determination  of  nuclear 
matrix  protein  NMP22  in  stabilized 
voided  urine.  The  Matritech  NMP22'rM 
Test  Kit  is  indicated  as  an  aid  in  the 
management  of  patients  with  transition 
cell  carcinoma  of  the  urinary  tract  (TCC/ 
UT),  after  surgical  treatment  to  identify 
those  patients  with  occiilt  or  rapidly 
recurring  TCXyUT.  The  Matritech 
NMP22TM  Urine  Collection  Kit  is 
intended  for  the  collection, 
stabiUzation,  and  transport  of  human 
urine  which  will  be  tested  using  the 
Matritech  NMP22'™  Test  Kit 

On  November  30, 1995,  the 
Immimology  Devices  Panel  of  the 
Medical  Devices  Advisory  Committee, 
an  FDA  advisory  committee,  reviewed 
and  recommended  approval  of  the 
application.  On  July  2, 1996,  CDRH 
approved  the  appUcation  by  a  letter  to 
the  applicant  from  the  Director  of  the 
Office  of  Device  Evaluation,  CDRH. 

A  sxmunary  of  the  safety  and 
efi(BCtiveness  data  on  which  CDRH 
based  its  approval  is  on  file  in  the 
Dockets  Management  Branch  (address 
above)  and  is  available  from  that  office 
upon  written  request.  Requests  should 
be  identified  with  the  name  of  the 
device  and  the  docket  niunber  found  in 
brackets  in  the  heading  of  this 
document. 

Opportunity  for  Administrative  Review 

Section  515(d)(3)  of  the  act  (21  U.S.C. 
360e(d)(3))  authorizes  any  interested 
person  to  petition,  under  section  515(g) 
of  the  act,  for  administrative  review  of 
CDRH's  decision  to  approve  this 
appUcation.  A  petitioner  may  request 
either  a  formal  hearing  under  21  CFR 
part  12  of  FDA's  administrative 
practices  and  procediires  regulations  or 
a  review  of  the  application  and  CDRH's 
action  by  an  independent  advisory 
committee  of  experts.  A  petition  is  to  be 
in  the  form  of  a  petition  for 
reconsideration  under  21  CFR  10.33(b). 
A  petitioner  ^all  identify  the  form  of 
review  requested  (hearing  or 
independent  advisory  committee)  and 
shall  submit  with  the  petition 
supporting  data  and  information 
showing  that  there  is  a  genuine  and 
substantial  issue  of  material  fact  for 
resolution  through  administrative 
review.  After  reviewing  the  petition, 
FDA  will  decide  whether  to  grant  or 


deny  the  petition  and  will  publish  a 
notice  of  its  decision  in  the  Federal 
Register.  If  FDA  grants  the  petition,  the 
notice  will  state  the  issue  to  be 
reviewed,  the  form  of  the  review  to  be 
used,  the  persons  who  may  participate 
in  the  review,  the  time  and  place  where 
the  review  v«rill  occur,  and  other  details. 

Petitioners  may,  at  any  time  on  or 
before  January  8, 1997,  file  with  the 
Dockets  Management  Branch  (address 
above)  .two  copies  of  each  petition  and 
supporting  data  and  information, 
identified  with  the  name  of  the  device 
and  the  docket  number  found  in 
brackets  in  the  heading  of  this 
document.  Received  petitions  may  be 
seen  in  the  office  above  between  9  a.m. 
and  4  p.m.,  Monday  through  Friday. 

This  notice  is  issued  imder  the 
Federal  Food,  Drug,  and  Cosmetic  Act 
(sees.  515(d),  520(h)  (21  U.S.C.  360e(d), 
360j(h)))  and  imder  authority  delegated 
to  the  Commissioner  of  Food  and  Drugs 
(21  CFR  5.10)  and  redelegated  to  the 
Director,  Center  for  Devices  and 
Radiological  Health  (21  CFR  5.53). 

Dated:  November  7. 1996. 
Joseph  A.  Levitt, 

Deputy  Director  for  Regulations  Policy,  Center 
for  Devices  and  Radiolopcal  Health. 
(PR  Doc.  96-31246  Filed  12-6-96;  8:45  am] 
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Health  Care  Hnancing  Administration 
[HCFA-3070O-4] 

Agency  Information  Collection 
Activities:  Proposed  Collection; 
Conwnent  Request 

In  compliance  with  the  requirement 
of  section  3506(c)(2)(A)  of  the 
Paperwork  Reduction  Act  of  1995,  the 
Health  Care  Financing  Administration 
(HCFA),  Department  of  Health  and 
Hiunan  Services,  is  publishing  the 
following  summary  of  proposed 
collections  for  public  comment. 
Interested  persons  are  invited  to  send 
comments  regarding  the  burden 
estimate  or  any  other  aspect  of  this 
collection  of  information,  including  any 
of  the  following  subjects:  (1)  the 
necessity  and  utility  of  the  proposed 
information  collection  for  the  proper 
performance  of  the  agency's  fimctions; 
(2)  the  accuracy  of  the  estimated 
burden;  (3)  ways  to  enhance  the  quality, 
utility,  and  clarity  of  the  information  to 
be  collected;  and  (4)  the  use  of 
automated  collection  techniques  or 
other  forms  of  information  technology  to 
minimize  the  information  collection 
burden. 

1.  Type  of  Information  Collection 
Request'-  Reinstatement  without  change: 


Title  of  Information  Collection: 
Intermediate  Care  Facility  for  the 
Mentally  Retarded  or  Persons  with  . 
Related  Conditions  Survey  Report  Form 
and  Supporting  Regulations  42  CFR 
Sections  431,  435, 440, 442  and  483. 
Subpart  I ;  Form  No.:  HCFA  3070G-I; 
Use:  The  survey  form  and  supporting 
regulations  are  needed  to  ensure 
provider  compliance.  In  order  to 
participate  in  the  Medicaid  program  as 
an  Intermediate  Care  FaciUty  for  the 
Mentally  Retarded  (ICF/MR).  providers 
must  meet  Federal  standards.  The 
survey  report  form  is  used  to  record 
providera'  compliance  with  the 
individual  standard  and  report  it  to  the 
Federal  Government.  Frequency: 
annually;  Affected  Public:  Bunness  or 
other  for-profit.  Not  for-profit 
institutions.  State,  Local  or  Tribal  Govt; 
Number  of  Respondents:  7200;  Total 
Annual  Responses:  ,7200;  Total  Annual 
Hours:  6,074,370. 

2.  Type  of  Information  Collection 
Request:  Extension  of  currently 
approved  collection;  Title  of 
Information  Collection:  Medicare 
Current  Beneficiary  Survey 
Supplement-Round  18;  Form  No.: 
HCFA-P-15A;  Use:  The  Office  of  the 
Actuary,  HCFA,  conducts  the  Medicare 
Current  Beneficiary  Survey  (MCBS) 
through  personal  interviews  of  a 
random  sample  of  Medicare 
beneficiaries.  When  sampled  persons 
are  found  to  reside  in  a  long-term  care 
facihty,  interviewers  use  a  version  of  the 
questionnaire  which  is  specially 
designed  to  obtain  data  about  the 
beneficiary's  health  care  from 
knowledgeable  staff  membera.  We  are 
preparing  to  convert  the  facihty 
interview  from  a  hardcopy 
questionnaire  to  a  Computer  Assisted 
Personal  Interviewing  (CAPI)  format 
beginning  in  May,  1997.  CAPI,  which 
we  are  currently  using  in  the 
community  interviews,  increases  the 
accuracy  of  the  interview  process  by 
automating  sldp  patterns,  customizing 
questions,  creating  computed  variables 
such  as  a  time  line  of  residence  history, 
and  automatically  checking 
completeness  and  consistency  of 
responses.  Concurrently,  we  are 
modifying  some  of  the  questions  we 
ciurently  use  in  the  facility  interview  to 
make  them  more  comparable  to  those  in 
other  surveys,  particiUarly  the  Medical 
Expenditure  Panel  Survey  (MEPS). 
These  modifications  are  responsive  to 
&e  President's  initiative  toward 
consistency  and  integration  among 
surveys;  Frequency:  Annually;  Affected 
Public::  Number  of  Respondents:  1,900; 
Total  Annual  Responses:  1,900;  Total 
Annual  Hours:  1.900. 
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To  obtain  copies  of  the  supporting 
statement  for  the  proposed  paperwork 
collections  referenced  above,  access 
HCFA's  WEB  SITE  ADDRESS  at  http:// 
www.hcfa.gov/regs/prdact95.htm,  or  to 
obtain  the  supporting  statement  and  any 
related  forms.  E-mail  your  request, 
including  your  address  and  phone 
number,  to  Paperwork@hcfa.gov,  or  call 
the  Reports  Clearance  Office  on  (410) 
786-1326.  Written  comments  and 
recommendations  for  the  proposed 
information  collections  must  be  mailed 
within  60  days  of  this  notice  directly  to 
the  HCTA  Paperwork  Clearance  Officer 
designated  at  the  following  address: 
HCFA,  Office  of  Financial  and  Human 
Resources,  Management  Analysis  and 
Planning  Staff,  Attention:  John  Rudolph, 
Room  C2-25-05,  7500  Security 
Boulevard,  Baltimore,  Maryland  21244- 
1850. 

Dated:  December  2. 1996. 
Edwin  I.  Glatzsl, 

Director,  Management  Analysis  and  Planning 

Staff,  Office  of  Financial  and  Human 

Resources. 

(FR  Doc.  9&-31145  Filed  12-«-96:  8:45  am] 
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New  and  Pending  Demonstration 
Pro)ect  Proposals  Submitted  Pursuant 
to  Section  1115(a)  of  the  Social 
Security  Act  October  1996 

AGENCY:  Health  Care  Financing 
Administration  (HCFA). 
ACTION:  Notice. 

summary:  This  notice  identifies 
proposals  submitted  during  the  month 
of  October  1996  under  the  authority  of 
section  1115  of  the  Social  Security  Act 
and  those  that  were  approved, 
disapproved,  pending,  or  withdrawn 
during  this  time  period.  (This  notice  can 
be  accessed  on  the  Internet  at  HTTP:// 
WWW.HCFA.GOV/ORD/ 
ORDHPl.HTML.) 
DATES:  We  will  accept  written 
comments  on  these  proposals.  We  will, 
if  feasible,  acknowledge  receipt  of  all 
conmients,  but  we  will  not  provide 
written  responses  to  comments.  We 
will,  however,  neither  approve  nor 
disapprove  any  new  proposal  for  at  least 
30  days  after  the  date  of  this  notice  to 
allow  time  to  receive  and  consider 
comments.  Direct  comments  as 
indicated  below. 

ADDRESSES:  Mail  correspondence  to: 
Susan  Anderson,  Office  of  Research  and 
Demonstrations.  Health  Care  Financing 
Administration,  Mail  Stop  C3-11-07, 
7500  Seciirity  Boulevard,  Baltimore*  MD 
21244-1850.  y 


FOR  FURTHER  INFORMATION  CONTACT: 
Susan  Anderson  (410)  786-3996. 

SUPPLEMENTARY  INFORMATION: 

L  Background 

Under  section  1115  of  the  Social 
Sectirity  Act  (the  Act),  the  Department 
of  Health  and  Human  Services  (HHS) 
may  consider  and  approve  research  and 
demonstration  proposals  with  a  broad 
range  of  policy  objectives.  These 
demonstrations  can  lead  to 
improvements  in  achieving  the  - 
purposes  of  the  Act. 

In  exercising  her  discretionary 
authority,  the  Secretary  has  developed  a 
number  of  policies  and  procedures  for 
reviewing  proposals.  On  September  27, 
1994,  we  published  a  notice  in  the 
Federal  Register  (59  FR  49249)  that 
specified  (1)  the  principles  that  we 
ordinarily  will  consider  when 
approving  or  disapproving 
demonstration  projects  imder  the 
authority  in  section  1115(a)  of  the  Act; 
(2)  the  procedures  we  expect  States  to 
use  in  involving  the  public  in  the 
development  of  proposed  demonstration 
projects  under  section  1115;  and  (3)  the 
procedures  we  ordinarily  will  follow  in 
reviewing  demonstration  proposals.  We 
are  committed  to  a  thorough  and 
expeditious  review  of  State  requests  to 
conduct  such  demonstrations. 

As  part  of  our  procedures,  we  publish 
a  notice  in  the  Federal  Register  with  a 
monthly  listing  of  all  new  submissions, 
pending  proposals,  approvals, 
disapprovals,  and  withdrawn  proposals. 
Proposals  submitted  in  response  to  a 
grant  solicitation  or  other  competitive 
process  are  reported  as  received  during 
the  month  that  such  grant  or  bid  is 
awarded,  so  as  to  prevent  interference 
with  the  awards  process.       ,  > 

n.  Listing  of  New,  Pending,  Approved, 
and  Withdrawn  Proposals  for  the 
Month  of  October  1996 

A.  Comprehensive  Health  Reform 
Programs 

1.  New  Proposals 

The  following  onnprehensive  health 
reform  proposal  was  received  during  the 
month  of  October: 

Demonstration  Title/State:  State  of 
Washington  Medicaid  Section  1115(a) 
Waiver  Request — Washington. 

Description:  Under  "The  State  of 
Washington  Medicaid  Section  1115(a) 
Waiver  Request,"  the  State  is  requesting 
waivers  of  the  75/25  and  lock-in 
requirements.  The  State's  intent  is  for 
the  demonstration  to  subsume  the 
current  1915(b)  Healthy  Options 
Program.  The  State  is  planning 
innovations  with  encoimter  data. 


Medicaid  HEDIS,  and  quality  measures 
for  the  disabled  population. 

Date  Received:  October  2 ,  1 996 . 

State  Contact:  Jane  Beyer,  Assistant 
Secretary,  Medical  Assistance 
Administration,  Department  of  Social 
and  Health  Services,  P.O.  Box  45500. 
Olympia,  Washington  98504-5500, 
(360) 586-6513. 

Federal  Project  Officer:  Nancy 
Goetschius,  Health  Care  Financing 
Administration,  Office  of  Research  & 
Demonstration,  Office  of  State  Health 
Reform  Demonstrations,  Mail  Stop  C3~ 
18-26,  7500  Security  Boulevard. 
Baltimore,  MD  21244-1850. 

2.  Pending  Proposals 

Demonstration  Title/State:  Better 
Access  for  You  (BAY)  Health  Plan 
Demonstration — Alabama. 

Description:  Alabama  proposes  to 
create  a  mandatory  managed  care 
delivery  system  in  Mobile  County  for 
non-institutionalized  Medicaid 
beneficiaries  and  an  expansion 
population  of  low-income  women  and 
children.  The  network,  called  the  Bay 
Health  Network,  would  be  administered 
by  the  PrimeHealth  Organization,  which 
is  owned  by  the  University  of  South 
Alabama  Foundation.  The  State  also 
proposes  to  expand  family  planning 
benefits  for  pregnant  women  whose 
income  is  less  than  133  percent  of  the 
Federal  poverty  level. 

Date  Received:  July  10, 1995. 

State  Contact:  Vicki  Huff,  Director. 
Managed  Care  Division.  Alabama 
Medicaid  Agency,  P.O.  Box  5624. 
Montgomery,  AL  36103-5624,  (334) 
242-5011. 

Federal  Project  Officer:  Maria 
Boulmetis,  Health  Care  Financing 
Administration.  Office  of  Research  and 
Demonstrations,  Mail  Stop  C3-18-26, 
7500  Security  Boulevard.  Baltimore.  MD 
21244-1850. 

Demonstration  Title/State:  Arizona 
Health  Care  Cost  Containment  System 
(AHCCCS>— Arizona. 

Description:  Arizona  proposes  to 
expand  eligibility  under  its  current 
section  1115  AHCCCS  program  to 
individuals  with  incomes  up  to  100 
percent  of  the  Federal  poverty  level. 

Date  Received:  Marcn  17, 1995.  ,, 

State  Contact:  Mabel  Chen,  M.D., 
Director,  Arizona  Health  Care  Cost 
Containment  System,  801  East  Jefferson, 
Phoenix,  AZ  85034,  (602)  271-4422. 

Federal  Project  Officer:  Joan  Peterson, 
Health  Care  Financing  Administration. 
Office  of  Research  and  Demonstrations. 
Mail  Stop  C3-18-26,  7500  Security 
Boulevard,  Baltimore,  MD  21244-1850. 

Demonstration  Title/State:  The 
Georgia  Behavioral  Health  Plan — 
Georgia. 
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Description:  Georgia  proposes  to 
provide  behavioral  health  services 
under  a  managed  care  system  through  a 
section  1115  demonstration.  The  plan 
would  be  implemented  by  regional 
boards  that  would  contract  with  third 
party  administrators  to  develop  a 
network  of  behavioral  health  providers. 
The  currently  eligible  Medicaid 
population  would  be  enrolled  in  the 
program  and  would  have  access  to  a  full 
range  of  behavioral  health  services. 
Once  the  program  realizes  savings,  the 
State  proposes  to  expand  coverage  to 
individuals  who  are  not  otherwise 
eligible  for  Medicaid. 

Date  Received:  September  1, 1995. 

State  Contact:  Margaret  Taylor, 
Coordinator  for  Strategic  Planning, 
Department  of  Medical  Assistance,  1 
Peachtree  Street,  NW,  Suite  27-WO. 
Atlanta,  GA  30303-3159,  (404)  657- 
2012. 

Federal  Project  Officer:  Nancy 
Goetschius,  Health  Care  Financing 
Administration,  Office  of  Research  and 
Demonstrations,  Mail  Stop  C3-18-26, 
7500  Security  Boulevard,  Baltimore. 
Maryland  21244-1850. 

Demonstration  Title/State: 
Community  Care  of  Kansas — Kansas. 

Description:  Kansas  proposes  to 
implement  a  "managed  cooperation 
demonstration  project"  in  four 
predominantly  rural  coimties,  and  to 
assess  the  success  of  a  non-competitive 
managed  care  model  in  rural  areas.  The 
demonstration  would  enroll  persons 
currently  eligible  in  the  Aid  to  Families 
with  Dependent  Children  (AFDC)  and 
AFDC-related  eligibility  categories,  aini 
expand  Medicaid  eligibility  to  children 
ages  5  and  under  with  family  incomes 
up  to  200  percent  of  the  Federal  poverty 
level. 

Date  Received:  March  23, 1995. 

State  Contact:  Karl  Hockenbarger, 
Kansas  Department  of  Social  and 
Rehabilitation  Services,  915  Southwest 
Harrison  Street,  Topeka,  KS  66612, 
(913)  296^719. 

Federal  Project  Officer:  Jane  Forman, 
Health  Care  Financing  Administration, 
Office  of  Research  and  Demonstrations, 
Mail  Stop  C3-21-04,  7500  Security 
Boulevard,  Baltimore,  MD  21244-1850. 

Demonstration  Title/State:  Louisiana 
Health  Access — Louisiana 

Description:  Louisiana  proposes  to 
implement  a  fully  capitated  statewide 
managed  care  program.  A  basic  benefit 
package  and  a  behavioral  health  and 
pharmacy  wrap-around  would  be 
administered  through  the  managed  care 
plans.  The  State  intends  to  expand 
Medicaid  eUgibility  to  persons  with 
incomes  up  to  250  percent  of  the 
Federal  poverty  level;  those  with 


incomes  above  133  percent  of  the 
Federal  poverty  level  would  pay  all  or 
a  portion  of  premiums. 

Date  Received:  January  3, 1995. 

State  Contact:  Carolyn  Miaggio, 
Executive  Director  Bureau  of  Research 
and  Development,  Louisiana 
Dei>artment  of  Health  and  Hospitals, 
P.O.  Box  2870,  Baton  Rouge,  LA  70821- 
2871,  (504)  342-2964. 

Federal  Project  Officer:  Gina  Clemons, 
Health  Care  Financing  Administration, 
Office  of  Research  and  Demonstrations, 
Mail  Stop  C3-18-26,  7500  Security 
Boulevard,  Baltimore,  MD  21244-1850. 

Demonstration  Title/State:  Missouri. 

Description:  Missouri  proposes  to 
require  Medicaid  beneficiaries  to  enroll 
in  managed  care  delivery  systems,  and 
extend  Medicaid  eligibifity  to  persons 
with  incomes  below  200  percent  of  the 
Federal  poverty  level.  As  part  of  the 
program,  Missouri  would  create  a  fully 
capitated  managed  care  pilot  program  to 
serve  non-institutionaUzed  persons  with 
permanent  disabilities  on  a  voluntary 
basis. 

Date  Received:  Jime  30, 1994. 

State  Contact:  Donna  Checkett, 
Director,  Division  of  Medical  Services, 
Missouri  Department  of  Social  Services, 
P.O.  Box  6500,  Jefferson  City,  MO 
65102-6500.  (314)  751-6922. 

Federal  Project  Officer:  Nancy 
Goetschius,  Health  Care  Financing 
Administratidn,  Office  of  Research  and 
Demonstrations,  Mail  Stop  C3-18-26, 
7500  Security  Boulevard,  Baltimore,  MD 
21244-1850. 

Demonstration  Titie/State: 
Conmiunity  Care  Systems — New 
Hampshire. 

Description:  The  State  submitted  a 
revised  proposal  for  "Community  Care 
Systems."  This  system  will  provide 
capitated,  managed  acute  care  services 
not  included  in  the  health  plan  service 
package.  The  State  proposed  to 
implement  this  program  in  three  phases: 
Phase  1  will  enroll  AFDC  and  AFDC- 
related  children  and  families;  Phase  2 
will  enroll  the  elderly  population;  and 
Phase  3  will  enroll  disabled  adults  and 
disabled  children.  The  current  waiver 
request  is  for  Phase  1  only. 

Date  Received:  June  5, 1996. 

State  Contact:  Lorrie  Lutz,  Planning 
and  PoUcy  Development,  State  of  New 
Hampshire,  Department  of  Health  and 
Human  Services,  6  Hazen  IDrive, 
Concord,  NY  03301-6505,  (603)  271- 
4478. 

Federal  Project  Officer  Cindy  Shirk, 
Health  Care  Financing  Administration, 
Office  of  Research  and  Demonstrations, 
Office  of  State  Health  Reform 
Demonstrations,  Mail  Stop  C3-18-26. 
7500  Security  Boulevard,  Baltimore,  MD 
21244-1850. 


Demonstration  Titie/State:  The 
Partnerdiip  Plan — New  York. 

Description:  New  York  proposes  to 
move  most  of  the  currently  eUgible 
Medicaid  population  and  Home  Relief 
(General  Assistance)  poptilations  from  a 
primarily  fee-for-service  system  to  a 
managed  care  environment.  The  State 
also  proposes  to  establish  special  needs 
plans  to  serve  individuals  with  HIV/ 
AIDS  and  certain  children  with  mental 
illnesses. 

Date  Received:  March  17, 1995. 

State  Contact:  Richard  T.  Cody, 
Deputy  Commissioner,  Division  of 
Health  and  Long  Term  Care,  40  North 
Pearl  Street,  Albany.  NY  12243.  (518) 
474-9132. 

Federal  Project  Officer:  Debbie  Van 
Hoven,  Health  Care  Financing 
Administration,  Office  of  Research  and 
Demonstrations,  Mail  Stop  C3-18-26, 
7500  Security  Boulevard,  Baltimore,  MD 
21244-1850. 

Demonstration  Title/State:  State  of 
Texas  Access  Reform  (STAR)— Texas. 

Description:  Texas  is  proposing  a 
section  1115  demonstration  that  will 
restructure  the  Medicaid  program  using 
competitive  managed  care  principles.  A 
focal  point  of  the  proposal  is  to  utilize 
local  governmental  entities  (referred  to 
as  Intergovernmental  Initiatives  (IGIs)) 
and  to  make  the  IGI  responsible  for 
designing  and  administering  a  managed 
care  system  in  its  region.  Approximately 
876,636  new  beneficiaries  would  be 
served  during  the  5 -year  demonstration 
in  addition  to  the  current  Medicaid 
population.  Texas  proposes  to 
implement  the  program  in  Jime  1996. 

[kite  Received:  September  6, 1995. 

State  Contact:  Cathy  Rossberg,  State 
Medicaid  Office,  P.O.  Box  13247, 
Austin,  TX  78711,  (512)  502-3224. 

Federal  Project  Officer:  Alisa  Adamo. 
Health  Care  Financing  Administration, 
Office  of  Research  and  Demonstrations, 
Mail  Stop  C3-18-26,  7500  Security 
Boulevard,  Baltimore,  MD  21244-1850. 

Demonstration  Title/State:  Section 
1115  Demonstration  Waiver  for 
Medicaid  Expansion — ^Utah. 

Description:  Utah  proposes  to  expand 
eligibility  for  Medicaid  to  all 
individuals  with  incomes  up  to  100 
percent  of  the  Federal  poverty  level 
(subject  to  limited  cost  sharing)  and  to 
enroll  all  Medicaid  beneficiaries  in 
managed  care  plans.  The  State  also 
proposes  to  streamline  eligibility  and 
administrative  processes  and  to  develop 
a  subsidized  small  employer  health 
insurance  plan. 

Date  Received:  July  5, 1995. 

State  Contact:  Midiael  Deily,  Acting 
Division  Director,  Utah  Department  of 
Health,  Division  of  Health  Care 
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Financing,  288  North  1460  West,  P.O. 
Box  142901.  Salt  Lake  Qty,  11184114- 
2901,  (801)  538-6406. 

Federal  Project  Officer:  David  Walsh, 
Health  Care  Financing  Administration, 
Office  of  Research  and  Demonstrations, 
Mail  Stop  C3-18-26,  7500  Security 
Boulevard,  Baltimore,  MD  21244-1850. 

3.  Approved  Proposals 

No  conceptual  proposals  were 
approved  during  the  month  of  October. 
The  following  comprehensive  health 
reform  proposal  was  approved  during 
that  month: 

Demonstration  Title/State:  Maryland 
Medicaid  Reform  Proposal — Maryland. 

Description:  A  statewide  section  1115 
demonstration  proposal  has  been 
developed  to:  provide  a  patient-focused 
system  with  a  medical  home  for  all 
beneficiaries;  build  on  the  strengths  of 
the  current  Maryland  health  care 
system,  provide  comprehensive, 
prevention-orientated  systems  of  care; 
bold  Managed  Care  Organizations 
(MCOs)  accountable  for  high-quality 
care,  and  achieve  better  value  and 
predictability  for  State  expenditures. 

Date  Received:  May  3, 1996. 

Date  Approved:  October  30, 1996. 

State  Contact:  Mary  Mussman,  MD, 
M.P.H.,  Acting  Executive  Director, 
Center  for  Health  Program  Development 
and  Management,  U^ffiC,  Social 
Sciences  Building,  Room  309A,  5401 
Wilkens  Avenue.  Baltimore,  MD  21228- 
5398,  (410)  455-6804. 

Federal  Project  Officer  Gina  Clemons, 
Health  Care  Financing  Administration, 
Office  of  Research  and  Demonstrations, 
Office  of  State  Health  Reform 
Demonstrations,  Mail  Stop  C3-18-^6, 
7500  Security  Boulevard,  Baltimore,  MD 
21244-1850. 

4.  Disapproved  and  Withdrawn 
Proposals 

No  comprehensive  health  reform 
proposals  were  disapproved  or 
withdrawn  during  the  month  of 
October. 

B.  Other  Section  1115  Demonstration 
Proposals 

1.  New  Proposals 

No  new  proposals  were  received 
during  the  month  of  October. 

2.  Pending  Proposals 

Demonstration  Title/State: 
Alternatives  in  Medicaid  Home  Care 
Demonstration — Colorado. 

Description:  Colorado  proposes  to 
conduct  a  pilot  project  that  eliminates 
the  restriction  on  provision  of  Medicaid 
home  health  services  in  locations  other 
than  the  beneficiary's  place  of 


residence.  The  proposal  would  also 
permit  nursing  aides  to  perform 
functions  that  historically  have  been 
provided  only  by  skilled  nuning  staff. 
Medicaid  beneficiaries  participating  in 
the  project  will  be  adults  (including 
both  fitdl  elderly  clients  and  younger 
clients  with  disabilities)  who  can  live 
independently  and  self-direct  their  own 
care.  The  project  would  provide  for 
delegation  of  specific  functions  from 
nurses  to  certified  nurses  aides,  pay 
nurses  for  shorter  supervision  and 
monitoring  visits,  and  allow  higher 
payments  to  aides  performing  delegated 
nuraing  tasks.  Currently,  home  health 
agency  nursing  and  nurse  aide  services 
are  paid  on  a  per  visit  basis.  Each  visit 
is  approximately  2-4  hours  in  duration, 
and  recipients  must  require  skilled, 
hands-on  care. 

Date  Received:  June  3, 1995. 

State  Contact:  Dann  Milne,  Director, 
Department  of  Health  Care  Policy  and 
Financing,  1575  Sherman  Street, 
Denver,  CO  80203-1714.  (303)  866- 
5912. 

Federal  Project  Officer:  Phyllis  Nagy, 
Health  Care  Financing  Administration, 
Office  of  Research  and  Demonstrations, 
Mail  Stop  C3-21-06.  7500  Security 
Boulevard,  Baltimore.  MD  21244-1850. 

Demonstration/Title:  Integrated  Care 
and  Financing  Project  Demonstration — 
Colorado. 

Description:  Colorado  proposes  to 
conduct  an  Integrated  Care  and     ^ 
Financing  Project  demonstration. 
Specifically,  the  Colorado  Department 
of  Health  Care  Policy  and  Financing 
proposes  to  add  institutional  and 
community-based  Icmg-term  care 
services  to  a  health  maintenance 
organization  (HMO)  and  make  the  HMO 
responsible  for  providing 
comprehensive  medical  and  supportive 
services  through  one  capitated  rate.  The 
project  would  include  all  Medicaid 
eUgibiUty  groups,  including  individuals 
with  dual  eligibility. 

Date  Received:  September  28, 1995. 

State  Contact:  Dann  Milne,  Office  of 
Long-Term  Care  System  Envelopment, 
State  of  Colorado  Department  of  Health 
Care  Policy  and  Financing,  1575 
Sherman  Street,  Denver,  CO  80203- 
1714,  (303)  866-5912. 

Federal  Project  Officer:  Melissa 
McNiff,  Health  Care  Financing 
Administration,  Office  of  Research  and 
Demonstrations.  Mail  Stop  C3-18-26, 
7500  Security  Boulevard,  Baltimore,  MD 
21244-1850. 

Demonstration  Title/State:  Georgia's 
Children's  Benefit  Plan — Georgia. 

Description:  Georgia  submitted  a 
section  1115  proposal  entitled  "Georgia 
Children's  Benefit  Plan"  to  provide 


preventive  and  primary  care  services  to 
children  aged  1  throu^  5  living  in 
fomilies  with  incomes  between  133 
percent  and  185  percent  of  the  Federal 
poverty  level.  The  duration  of  the 
project  is  5  yeara  with  proposed  project 
dates  of  July  1. 1995  to  June  30,  2000. 

Date  Received:  December  12, 1994. 

State  Contact:  Jacquelyn  Foster-Rice, 
Georgia  Department  of  Medical 
Assistance.  2  Peachtree  Street 
Northwest,  Atlanta,  GA  30303-3159. 
(404)  651-5785. 

Federal  Project  Officer:  Maria 
Boulmetis,  Health  Care  Financing 
Administration.  Office  of  Research  and 
Demonstrations,  Mail  Stop  C3-18-26, 
7500  Security  Boulevard,  Baltimore,  MD 
21244-1850. 

Demonstration  Titl6/State:  Family 
Planning  Sendees  Section  1115  Waiver 
Request — Michigan. . 

Description:  Michigan  seeks  to  extend 
Medicaid  eligibility  for  family  planning 
services  to  all  women  of  childbearing 
age  with  inpomes  at  ox  below  185 
percent  of  the  Federal  poverty  level,  and 
to  provide  an  additional  benefit  package 
consisting  of  home  visits,  outreach 
services  to  identify  eligibihty,  and 
reinforced  support  fat  utilization  of 
services.  The  duration  of  the  project  is 
5  yeare. 

Date  Received:  March  27, 1995. 

State  Contact:  Gerald  Miller,  Director, 
Department  of  Social  Services,  235 
South  Grand  Avenue,  Lansing,  MI 
48909,  (517)  33S-5117. 

Federal  Project  Officer  Suzanne 
Rotwein,  Ph.D.,  Health  Care  Financing 
Administraticm,  Office  of  Research  and 
Demonstrations,  Mail  Stop  C3-24-07, 
7500  Security  Boulevard,  Baltimore,  MD 
21244-1850. 

Demonstration  Title/State:  Montana 
Mental  Health  Access  Plan — Montana. 

Description:  Montana  proposes  to 
provide  all  mental  health  services  for 
current  Medicaid-eligible  individuals 
through  managed  care  and  to  expand 
Medicaid  eligibility  to  persons  with 
incomes  up  to  200  percent  of  the 
Federal  poverty  level.  Newly  eligible 
individuals  would  receive  only  mental 
health  benefits,  and  would  not  be 
eligible  for  other  health  services  tmder 
the  demonstration.  A  single  statewide 
contractor  would  provide  the  mental 
health  services  and  also  determine 
eligibility,  perform  inspections,  and 
handle  credentialing. 

Date  Received:  June  16, 1995. 

State  Contact:  Nancy  EUery,  State 
Medicaid  Director,  Department  of  Social 
and  Rehabilitation  Services,  P.O.  Box 
4210,  111  North  Sanders.  Helena,  MT 
59604-4210,  (406)  444-4540. 

Federal  Project  Officer:  Nancy 
Goetschius,'  Health  Care  Financing 


Federal  Register  /  Vol.  61,  No.  237  /  Ndonday,  December  9,  1996  /  Notices 


649^7 


Administration,  Office  of  Research  and 
Demonstrations,  Mail  Stop  C3-18-26. 
7500  Security  Boulevard,  Baltimore,  MD 
21244-1850. 

Demonstration  Title/State:  Family 
Planning  Proposal — New  Mexico. 

Descnption:  New  Mexico  proposes  to 
extend  Medicaid  eligibility  for  family 
planning  services  to  all  women  of 
childbearing  age  with  incomes  at  or 
below  185  {lercent  of  the  Federal 
poverty  level. 

Date  Received:  November  1, 1994. 

State  Contact:  Bruce  Weydemeyer, 
Director,  Division  of  Medical 
Assistance,  P.O.  Box  2348,  Santa  Fe, 
NM  87504-2348,  (505)  827-3106. 

Federal  Project  Officer:  Suzanne 
Rotwein,  Ph.D..  Health  Care  Financing 
Administration,  Office  of  Research  and 
Demonstrations,  Mail  Stop  C3-24-07, 
7500  Security  Boulevard,  Baltimore,  MD 
21244-1850. 

Demonstration  Title/State:  Continuing 
Care  Networks  (CCN)  Demonstration — 
Monroe  Coimty,  New  York. 

Description:  The  CCN  project  is 
designed  to  test  the  efficiency  and 
effectiveness  of  financing  and  delivery 
systems  which  integrate  primary,  acute 
and  long  term  care  services  under 
combined  Medicare  and  Medicaid 
capitation  payments.  Participants  will 
be  both  Medicare  only,  and  dually 
eligible  Medicare/Medicaid 
beneficiaries,  who  are  65  or  older. 
Enrollment  will  be  volimtary  for  all 
participants. 

Date  Received:  July  1, 1996. 

State  Contact:  C.  Christopher  Rush, 
Assistant  Bureau  Director,  Bureau  of 
Long  Term  Care,  Division  of  Health  and 
Long  Term  Care,  New  York  State 
Department  of  Social  Services,  40  North 
Pearl  Street,  Albany,  New  York  12243- 
0001,(518)473-5507. 

Federal  Project  Officer:  Kay 
Lewandowski,  Healdi  Care  Financing 
Administration.  Office  of  Research  and 
Demonstrations,  Mail  Stop  C3-23-04. 
7500  Security  Boulevard,  Baltimore,  MD 
21244-1850. 

Demonstration  Title/State: 
CHOICES— atizenship,  Health, 
Opportunities,  Interdependence, 
Choices  and  Siipports — Rhode  Island. 

Description:  Rhode  Island  propnises  to 
consolidate  all  current  State  and  Federal 
funding  streams  for  adults  with 
developmental  disabilities  under  one 
program  using  managed  care/managed 
competition. 

Date  Received:  April  5, 1994. 

State  Contact:  Susan  Babin,  ' 

Department  of  Mental  Health,  *"•" 

Retardation,  and  Hospitals,  Division  of 
Developmental  Disabilities,  600  New 
London  Avenue,  Cranston.  RI  02920. 
(401) 464-3234. 


Federal  Project  Officer:  Melissa 
McNiff ,  Health  Care  Financing 
Administration,  Office  of  Research  and 
Demonstrations,  Mail  Stop  C3-21-06. 
7500  Security.  Boulevard.  Baltimore,  MD 
21244-1850. 

Demonstration  Title/State:  Family 
Planning  Services  Eligibility 
Requirements  Waiver — South  Carolina. 

Description:  South  Carolina  proposes 
to  extend  Medicaid  coverage  for  family 
planning  services  for  22  additional 
months  to  postpartum  women  with 
monthly  incomes  under  185  percent  of 
the  Federal  poverty  level.  The  objectives 
of  the  demonstration  are  to  increase  the 
niunber  of  reproductive  age  women 
receiving  either  Title  XDC  or  Title  X 
funded  family  planning  services 
following  the  completion  of  a 
pregnancy,  increase  the  i>eriod  between 
pregnancies  among  mothers  eli^ble  for 
maternity  services  imder  the  exj^^ided 
eligibility  provisions  of  Medicaid,  and 
estimate  the  overall  savings  in  Medicaid 
spending  attributable  to  providing 
family  planning  services  to  women  for 
2  years  postpartiun.  The  duration  of  the 
proposed  project  would  be  5  years. 

Date  Received:  May  4, 1995. 

State  Contact:  Eiigene  A.  Laurent, 
Executive  Director,  State  Health  and 
Human  Services  Finance  Commission, 
P.O.  Box  8206,  Columbia.  SC  29202- 
8206,  (803)  253-6100. 

Federal  Project  Officer:  Suzanne 
Rotwein,  Ph.D.,  Health  Care  Financing 
Administration,  Office  of  Research  and 
Demonstrations.  Mail  Stop  C3-24-07, 
7500  Seoirity  Boulevard.  Baltimore.  MD 
21244-1850. 

Demonstration  Title/State:  Wisconsin. 

Description:  Wisconsin  proposes  to 
limit  the  amount  of  exempt  funds  that 
may  be  set  aside  as  burial  and  related 
expenses  for  SSI-related  Medicaid 
beneficiaries. 

Date  Received:  March  9. 1994. 

State  Contact:  Jean  Shell.  Division  of 
Economic  Support,  Wisconsin 
Department  of  Health  and  Social 
Services,  1  West  Wilson  Street,  Room 
650.  P.O.  Box  7850.  Madison,  WI  53707, 
(608) 266-0613. 

Federal  Project  Officer.  J.  Donald 
Sherwood,  Health  Care  Financing 
Administration,  Office  of  Research  and 
Demonstrations,  Mail  Stop  C3-1&-26, 
7500  Security  Boulevard,  Baltimore,  MD 
21244-1850. 

Demonstration  Title/State:  Wisconsin 
Partnership  Program — Wisconsin. 

Description:  Wisconsin  has  submitted 
Medicare  section  222  demonstration 
and  Medicaid  section  1115  waiver 
requests  to  implement  the  "Wisconsin 
Partnership  Program"  in  specific 
counties  of  the  State.  This  program  will 


test  two  innovative  models  of  care,  one 
for  frail  elderly  and  one  for  persons  with 
disabilities,  utiUzing  a  multi- 
disciplinary  team  to  manage  care.  The 
team  is  to  include  the  beneficiary,  a 
niirse  practitioner,  the  beneficiary's 
choice  of  primary  care  physician,  and  a 
social  woricer  or  independent  living 
coordinator.  Consimier  choice  of  care, 
settings  and  the  manner  of  service 
delivery  is  a  key  component  of  the 
program.  The  demonstration  will  test 
the  use  of  consxmier-defined  quatity 
indicators  to  measure  and  improve  the 
quality  of  service  provided  to  people 
who  are  elderly  and  people  with 
disabilitifs. 

Date  Received:  February  28. 1996. 

State  Contact:  Mary  Rowin,  State  of 
Wisconsin,  Department  of  H^th  and 
Social  Services,  1  West  Wilson  Street, 
P.O.  Box  7850,  Madiswi.  WI  53707, 
(608)  261-8885. 

Federal  Contact:  William  Clark, 
Health  Care  Financing  Administration, 
Office  of  Research  and  Demonstrations, 
Office  of  Beneficiary  and  Program 
Research  and  Demonstrations,  Mail  Stop 
C3-21-06,  7500  Security  Boulevard. 
Baltimore,  MD  21244-1850. 

3.  Approved  and  Disapproved  Proposals 

'No  proposals  were  approved  or 
disapproved  during  the  month  of 
October. 

4.  Withdrawn  Proposals 

Demonstration  Title/State:  Maryland 
High  Cost/High  Risk  Initiative- 
Maryland. 

Description:  The  goal  of  the 
demonstration  is  to  test  whether  new 
forms  of  case  management  and  managed 
care  can  significantly  lower  the  cost  of 
care  for  clinically-focused  groups  of 
high-cost/high  risk  patients,  while 
maintaining  or  improving  service 
quality.  The  State  plans  to  incorporate 
the  structure  of  the  High  Cost  User 
Program  into  the  Rare  and  Expensive 
Case  Management  Program.  The  High 
Cost  User  Program  will  oper^  prior  to 
the  implementation  of  the  1115  waiver, 
and  parallel  with  it  after  1115 
implementation  imtil  phase-in  is 
completed. 

J)ate  Received:  July  8, 1994. 

Date  Approved:  October  6, 1995. 

Date  Withdrawn:  October  16, 1996. 

State  Contact:  John  Folkemer, 
Maryland  Department  of  Health  and 
Mental  Hygiene,  Office  of  Medical 
Assistance  Policy,  201  West  Prestcm 
Street,  Baltimore,  MD  21201,  (410)  225- 
5206. 

Federal  Project  Officer  William  Clark, 
Health  Care  Financing  Administration, 
Office  of  Research  and  Demonstrations, 
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Mail  Stop:  C3-21r^6.  7500  Security 
Boulevard,  Baltimore,  MD  21244. 

m.  Requests  for  Copies  of  a  Proposal 

Requests  for  copies  of  a  specific 
Medicaid  proposal  should  be  made  to 
the  State  contact  listed  for  the  specific 
proposal.  If  further  help  or  information 
is  needed,  inquiries  should  be  directed 
to  HCFA  at  the  address  above. 

(Catalog  of  Federal  Domestic  Assistance 
Program,  Na  93.779;  Health  Financiiig 
Reaearch,  Demonstrations,  and  Experiments.) 

Dated:  November  27, 1996. 
BaitMra  Cooper, 

Acting  Director.  Office  of  Research  and 
Demonstrations.  « 

(PR  Doc.  96-31139  Filed  12-6-96;  8:45  am) 
WJJMO  COOE  41»41-P 


Nstionai  InstttutM  of  HjBSlth 

Amended  Notice  of  Meeting  of  ttw 
Advisory  Committee  to  the  Director, 


Notice  is  hereby  given  of  a  change  in 
the  meeting  of  the  Advisory  Conmiittee 
to  the  Director,  NIH,  December  12, 1996, 
Conference  Room  10,  Building  31, 
National  Institutes  of  Health,  Bethesda, 
Maryland  20892,  which  was  published 
in  the  Federal  Register  on  November  21, 
1996  (61  FR  59234). 

This  Committee  was  to  have 
convened  at  9:00  a.m.,  but  has  been 
changed  to  8:30  a.m. 

Among  the  topics  proposed  for 
discussion:  (1)  Clinical  Center  Update; 
(2)  Report  &om  the  Clinical  Research 
Panel;  (3)  OAR  Implementation  of 
Levine  Report;  (4)  Discussion  of  Small 
Business  Innovation  Research  and  Small 
Business  Technology  Transfer  Grants; 
and  (5)  Various  Reviews  of  the 
Institutes,  Centers,  and  Ehvisions.  In 
addition,  the  Committee  will  seek 
advice  on  a  NIDA  grant  award. 

The  meeting  will  be  open  to  the 
public  from  8:30  a.m.  to  adjoiurunent. 

Dated:  December  2, 1996. 
Paula  N.  Hayea, 

Acting  Committee  Manag/ement  Officer,  NIH. 
(PR  Doc  96-31238  Filed  12-6-96:  8:45  am] 

MJJNQ  COM  414a-01-M 


National  Center  for  Research 
Resources;  Notice  of  Closed  Meetings 

Pursuant  to  Section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
National  Center  for  Research  Resources 
Special  Emphasis  Panel  (SEP)  meetings: 

Same  of  SEP:  Biomedical  Rewarch 
Technoiogjr. 


Date:  February  19, 1997. 

Time:  8.-00  a.m. — until  ad)oummenL  •  ^ 

Mace:  Doubletree  Hotel,  Montrose  Room, 
1750  Rockville  Pike,  Rockville,  MD  20852, 
(301)  468-1100.  .  ,^ 

Contact  Person:  Dr.  Sharon  Moss, 
Scientific  Review  Administrator,  6705 
Rockledge  Drive,  MSC  7965,  Room  6018, 
Bethesda,  MD  20892-7965,  (301)  435-0822. 

Name  o/S£P:  Science  Education 
Partnerahip  Award. 

Date:  February  19-20,  1997.  %■ 

Time:  8:00  a.m. — until  adjournment' 

Place:  Hyatt  Regency,  Diplomat 
Ambassador  and  Sellini  Rooms,  One 
Bethesda  Metro  Center,  Bethesda.  MD  20815. 
(301)  657-1234. 

Contact  Person:  Dr.  Jill  Carrington,         *  > 
Scientific  Review  Administrator.  6705 
Rockledge  Drive,  MSC  7965.  Room  6018, 
Bethesda,  MD  20892-7965,  (301)  435-0822. 

Purpose/ Agenda:  To  evaluate  and  review 
grant  applications. 

The  meetings  will  he  closed  in  accordance 
with  the  provisions  set  forth  in  sees. 
552b(c)(4)  and  552b(c)(6).  Title  5.  U.S.Q 
Applications  andyor  proposals  and  the 
discussions  could  reveal  confidential  trade 
secrets  or  commercial  property  such  as 
patentable  material  and  p>ersonal  information 
concerning  individuals  associated  with  the 
applications  and/or  proposals,  the  disclosure 
of  which  would  constitute  a  clearly 
unwarranted  invasion  of  personal  privacy. 
(Catalog  of  Federal  Domestic  Assistance 
Program  No.  93.371,  Biomedical  Research 
Technology,  National  Institutes  of  Health, 
HHS) 

Dated:  December  2, 1996.  /  ♦ 

Paula  N.  Hayes, 

Acting  Committee  Management  Officer,  NIH. 
[FR  Doc  96-31241  Filed  12-6-96;  8:45  am] 
BtUMQ  COOe  414»41-M 


National  Institute  of  Mental  Health; 
Notice  of  Meeting 

Pursuant  to  Pub.  L.  92-463,  notice  is 
hereby  given  of  the  meeting  of  the 
National  Advisory  Mental  Health 
Council  of  the  National  Institute  of 
Mental  Health  for  January  1997. 

The  meeting  will  be  open  to  the  ^ 
public,  as  indicated,  for  discussion  of 
NIMH  policy  issues  and  will  include 
current  administrative,  legislative,  and 
program  developments.  Attendance  by 
the  public  will  be  limited  to  space 
available.  Individuals  who  plan  to 
attend  and  need  special  assistance,  such 
as  sign  language  interpretation  or  other 
reasonable  accommodations,  should 
contact  the  contact  {>erson  named  below 
in  advance  of  the  meeting. 

In  accordance  with  the  provisions  set 
forth  in  sees.  552b(c)(4)  and  552b(c)(6), 
Title  5,  U.S.C.  and  sec.  lQ(d)  of  Pub.  L. 
92-463,  a  portion  of  the  Coimdl  will  be 
closed  td  the  public  as  indicated  below 
for  the  review,  discussion  and 
evaluation  of  individual  grant    •      >  - 


applications.  These  applications, 
evaluations,  and  the  discussions  could 
reveal  confidential  trade  secrets  or 
commercial  property  such  as  patentable 
material,  and  personal  information 
concerning  individuals,  the  disclosure 
of  which  would  constitute  a  clearly 
unwarranted  invasion  of  personal 
•privacy. 

The  contact  person  named  below  will 
provide  a  simimary  of  the  meeting  and 
a  roster  of  committee  members. 

Other  information  pertaining  to  the 
meetings  may  be  obtained  fit>m  the 
contract  person  indicated. 

Name  of  Committee:  National 
Advisory  Mental  Health  Council. 

Date:  January  28-29, 1997. 

Place:  January  28 — Conference  Room 
D,  Parklawn  Building,  5600  Fishers 
Lane,  Rockville,  MD  20857;  January 
29 — Conference  Room  6,  Building  3lC, 
National  Institutes  of  Health,  9000 
Rockville  Pike,  Bethesda,  MD  20892. 

Open:  January  29,  9  a.m.  to 
adjoiurunent. 

Closed:  January  28,  2  p.m.  to  5  p.m. 

Contact  Person:  Gemma  Weiblinger, 
Executive  Secretary,  Parklawn  Building, 
Room  17C-26,  5600  Fishers  Lane, 
Rockville,  MD  20857,  Telephone:  301. 
443-3675. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Numbers  93.242,  93.281,  93.282) 

Dated:  December  3. 1996. 
Paul  N.  Hayes, 

Acting  Committee  Management  Officer,  NIH. 
[FR  Doc.  96-31237  Filed  12-6-96;  8:45  am] 

MLUNQ  COOE  4140-01-M 


National  Institute  of  Neurological 
Disorders  and  Stroke  Division  of 
Extramural  Activities;  Notice  of  Closed 
Meeting 

Pursuant  to  Section  10(d)  of  the 
Federal  Advisory  Committee  Act.  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meeting: 

Name  of  Committee:  National  Institute  of 
Neurological  Disorders  and  Stroke  Special 
Emphasis  Panel  (Telephone  Conference  Call). 

Date:  January  7, 1997. 

Time:  11:00  a.m. 

Bhce:  Bethesda,  Maryland. 

Contact  Person:  Dr.  Howard  Weinstein. 
Scientific  Review  Administrator,  National 
Institutes  of  Health,  7550  Wisconsin  Avenue, 
Room  9C10,  Bethesda,  MD  20892,  (301)  496- 
9223. 

Purpose/Agenda:  T9  review  and  evaluate 
an  SBIR  Phase  0  Contract  Proposal. 

The  meeting  will  be  closed  in  accordance 
with  the  provisions  set  forth  in  sees. 
552b(c)(4)  and  552b(c)(6),  Title  5,  U.S.C 
Applications  andyor  proposals  and  the 
discussions  could  reveal  confidential  trade 
secrets  or  commercial  {voperty  such  as 


■t    , 
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patentable  material  and  personal  information 
concerning  individuals  associated  with  tlie 
applications  and/or  proposals,  the  discloaura 
of  which  would  constitute  a  clearly 
unwarranted  invasion  of  penonal  (xivacy. 
(Catalog  of  Federal  Domestic  Assistance 
Program  Na  93.853,  Giniral  Research 
Related  to  Neurological  Disorders;  No. 
93.854,  Biological  Basis  Research  in  the 
Neuroedences) 

Dated:  December  2, 1996. 
Paula  N.  Hayw,   . 

Acting  Comndttee  Management  Officer,  NDi. 
(FR  Doc.  96-31239  Filed  12-6-96;  8:45  am] 

pujNo  oooc  4i4e-ei-«i 


National  Inatttuta  of  Neurological 
Disorders  and  Stroke  Division  of 
Extramural  Activttfea;  Notice  of  Cloaed 
Meeting 

Pursuant  to  Section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C  Appendix  2),  notice 
is  hereby  given  of  the  following 
meeting: 

Name  of  Committee:  National  Institute  of 
Neurological  Disorder^  and  Stroke  Special 
Emphasis  Panel. 

Date:  DecembCT  1 1 ,  1996. 

Time:  8:30  a.m. 

Place:  ANA  Hotel.  2401  M  Street,  N.W., 
Washington,  DC  20037. 

Contact  Person:  Dr.  Lillian  Pubols,  Chief 
Scientific  Review  Branch,  National  Institutes 
of  Health,  7550  Wisconsin  Avenue,  Room 
9C10,  Bethesda.  MD  20892,  (301)  496-9223. 

Purpose/ Agenda:1o  review  and  evaluate 
two  grant  applications. 

The  meeting  will  be  closed  in  accordance 
with  the  provisions  set  forth  in  sees. 
5S2b(c)(4)  and  552b(c)(6),  TiUe  5.  U.S.C 
Applications  and/ or  proposals  and  the 
discussions  could  reveal  confidential  trade 
secrets  or  commercial  property  such  as 
patentable  material  and  personal  information 
concerning  individuals  associated  with  the 
applications  and/or  proposals,  the  disclosure 
of  which  would  constitute  a  clearly 
unwarranted  invasion  of  personal  privacy. 

This  notice  is  being  published  less  than 
fifteen  days  prior  to  the  meeting  due  to  the 
urgent  need  to  meet  timing  limitations 
imposed  by  the  review  and  funding  cycle. 
(Catalog  of  Federal  Domestic  Assistance 
Program  No.  93.853,  Clinical  Research 
Related  to  Neurological  Disorders;  No. 
93.854,  Biological  Basis  Research  in  the 
Neurosciences) 

Dated:  December  2, 1996. 
Paula  N.  Hayes,  -^    '  .'  • 

Acting  Committee  Management  Officer,  NIH. 
IFR  Doc.  96-31240  Filed  12-6-96;  8:45  am] 

BILUNG  CODE  4140-01-H 


Division  of  Research  Grants;  Notice  of 
Closed  Meetings 

Pursuant  to  Section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 


amended  (5  U.S.C  Appendix  2).  notice 
is  hereby  given  of  the  foIloMring  Division 
of  Research  Grants  Special  F.mph«si8 
Panel  (SEP)  meetings: 

Purpose/Agenda:  To  review  Small 
Business  Innovation  Research. 

Name  of  SEP:  Chemistry  and  Related 
Sciences. 

Dote:  February  27-28, 1997. 

Time:  8:00  a.m. 

Place:  Mayflower  Hotel,  Washington,  DC 

Contact  Parson:  Dr.  Mar)am  Behar, 
Scientific  Review  Administrator,  6701 
Rockledge  Drive,  Room  5218,  Bethesda. 
Maryland  20892,  (301)  435-1180. 

Nojne  of  SEP:  Chemistry  and  Related 
Sciences. 

Date:  March  19-20, 1997. 

Time:  8:00  a.m. 

Place:  Wyndham  Bristol  Hotel, 
Washington,  DC 

Contact  Person:  Dr.  Donald  Schneider, 
Scientific  Review  Administrator,  6701 
Rockledge  Drive,  Room  5104,  Bethesda, 
Maryland  20892,  (301)  435-1165. 

The  meetings  will  be  closed  in  accordance 
with  the  provisions  set  forth  in  sees. 
552b(c)(4)  and  552b(c)(6),  Title  5,  U.S.C 
Applications  and/or  proposals  and  the 
discussions  could  reveal  confidential  trade 
secrets  or  commercial  property  such  as 
patentable  material  and  personal  information 
concerning  individuals  associated  with  the 
applications  and/or  proposals,  the  disclosure 
of  which  would  constitute  a  clearly 
unwarranted  invasion  of  personal  privacy. 
(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  93.306,  93.333,  93.337,  93.393- 
93.396,  93.837-93.844,  93.846-93.878, 
93.892, 93,893,  National  Institutes  of  Health, 
HHS) 

Dated-  December  2, 1996. 
Paula  N.  Hayes, 

Acting  Committee  Management  Ofpcer,  NIH. 
(FR  Doc  96-31242  Piled  12-«-96;  8:45  am] 
BNJJNQ  COOe  4140-«1-« 


Request  for  Nominations  of 
Candidates  To  Serve  on  ttte  National 
Vaccine  Advisory  CommlttBe, 
Department  of  Healtti  and  Human 
Services 

The  Public  Health  Service  (PHS)  is 
soliciting  nominations  for  possible 
membership  on  the  National  Vaccine 
Advisory  Committee  (NVAC).  This 
committee  studies  and  recommends 
ways  to  encourage  the  availability  of  an 
adequate  supply  of  safe  and  effective 
vaccination  pntxlucts  in  the  States; 
recommends  research  priorities  and 
other  measures  the  EMiector  of  the 
National  Vaccine  Program  should  take 
to  enhance  the  safety  and  efficacy  of 
vaccines;  advises  the  Director  of  the 
Program  in  the  implementation  of 
secticms  2102,  2103,  and  2104.  of  the 
PHS  Act;  and  identifies  annually  for  the 
Director  of  the  Program  the  most 
important  areas  of  government  tend  non- 


government cooperati(ui  that  should  be 
considered  in  implementing  sections 
2102, 2103.  and  2104.  of  the  PHS  Act 

Nominations  are  being  sou^t  for 
individuals  engaged  in  vaccine  research 
or  the  manufacture  of  vaccines  or  who 
are  physicians,  members  of  parent 
organizations  concerned  wlm 
immimizations.  or  representatives  of 
State  or  local  health  agencies,  or  public 
health  organizations.  Federal  employees 
will  not  be  considered  for  membership. 
Members  may  be  invited  to  serve  a  foui^ 
yeartenn. 

Close  attention  will  be  given  to 
minority  and  female  representation; 
therefore,  nominations  bam  these 
groups  are  encouraged. 

The  following  information  is 
requested:  name,  affiliation,  address, 
telephone  number,  and  a  current 
curricvdum  vitae.  Nominations  should 
be  sent,  in  writing,  and  postmarited  by 
December  31, 1996,  to:  Feleda  D. 
Pearson.  Committee  Management 
Specialist.  NVAC,  National  Vaccine 
Program  Office.  Centers  for  Disease 
Control  and  Prevention.  1600  Clifton 
Road.  NE,  M/S  D50,  Atlanta,  Georgia 
30333.  Telephone  of  facsimile 
submissions  cannot  be  accepted. 

Dated:  December  3, 1996. 
Nancy  C.  Hindi, 

Acting  Director,  Management  Analysis  and 
Services  Office,  Centers  for  Disease  Control 
and  Prevention  (CDC). 
[FR  Doc.  96-31225  Filed  12-1-96;  8:45  am] 
MUJNQ  oooa  4ia».ia-H 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 

IWY-000-ie20-01,  WYW136142. 
WYW13e46q 

PoiMder  River  Federal  Coal  Production 
Region,  WY;  Coal  l.aase  Application 

AOSICY:  Bureau  of  Land  Management, 
Interior. 

ACTION:  Notice  of  intent  to  prefpare  an 
Environmental  Impact  Statement  (EIS) 
on  two  separate  lease  applications  . 
received  from  Powder  River  Coal 
Company  and  Keir-McGee  Coal 
Corporation  for  Federal  coal  in  the 
decertified  Powder  River  Federal  Coal 
Production  Region.  Wyoming. 

SUMMARY:  Hie  Bureau  of  Land 
Management  (BLM)  received  a 
competitive  coal  lease  application  from 
Powder  River  Coal  Company  on  March 
23, 1995.  for  approximately  4.020  acres 
(approximately  550  million  tans  of  coal) 
in  an  area  adjacent  to  the  company's 
North  Antelope  and  Rochelle  Mines  in 
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Campbell  County.  Wyoming 
(WYW136142).  On  April  14. 1995,  BLM 
received  a  second  coal  lease  application 
from  KeiT-McGee  Coal  Corporation  for 
approximately  4.000  acres 
(approximately  432  million  tons  of  coal) 
in  an  area  adjacent  to  the  company's 
Jacobs  Ranch  N4ine  in  Campbell  Coimty. 
Wytdning  (WYWl  36458).  The  two 
application  areas  are  about  9  miles 
apart.  Both  applications  were  filed  as 
maintenance  tract  lease-by-applications 
(LBAs)  under  the  provisions  of  43  Code 
of  Federal  Regulations  (CFR)  3425.1. 
The  Powder  River  Regional  Coal  Team 
(RCT)  reviewed  both  competitive  lease 
applications  at  their  meeting  on  April 
23, 1996,  in  Cheyenne.  Wyoming,  and 
recommended  that  both  be  processed. 

BLM  conducted  scoping  on  the  two 
lease  appUcations  in  )ime  and  July  of 
1996,  including  a  public  scoping 
meeting  held  at  the  Holiday  Inn  in 
Gillette.  Wyoming,  on  June  27.  at  7  p.m. 
As  part  of  the  scoping  process,  BLM 
requested  comments  on  several  options 
to  satisfy  the  requirements  of  the 
National  Environmental  Policy  Act 
(NEPA)  in  processing  these  two  lease 
applications:  preparing  separate  NEPA 
documents  for  each  lease  application  or 
preparing  one  NEPA  document  to 
analyze  the  impacts  of  both  lease 
applications,  llie  RCT  had 
recommebded  that  BLM  include  such  a 
request  for  comments  from  the  pubUc 
on  which  of  these  options  would  best 
satisfy  NEPA  during  scoping. 

After  consideration  of  the  comments 
received  during  the  scoping  period,  the 
BLM  Wyoming  State  Director 
determined  that  the  requirements  of 
NEPA  and  the  parties  concerned  would 
be  best  served  by  preparing  one  EIS  for 
both  of  these  lease  applications.  The 
U.S.  Forest  Service  and  Office  of  Surface 
Mining  will  be  cooperating  agencies  on 
the  EIS. 

DATES:  As.  part  of  the  public  scoping 
process,  the  public  had  the  opportunity 
to  comment  verbally  on  concerns  or 
issues  the  BLM  should  address  in 
processing  these  two  apphcations  at  the 
public  scoping  meeting  on  June  27,  and 
to  submit  written  comments  to  BLM  by 
July  31. 1996.  Although  the  scoping 
comment  period  has  expired.  BLM  will 
continue  to  accept  comments  on  these 
two  lease  applications  at  the  address 
given  below.  Comments  should  be 
submitted  by  E>ecember  31. 1996  to  be 
considered  in  the  draft  EIS. 
ADDRESSES:  Please  address  questions, 
comments  or  concerns  to  the  Casper 
District  Office,  Bureau  of  Land 
Management,  Attn:  Nancy  Doelger,  1701 
East  E  Street,  Casper,  Wyoming  82601, 
or  fax  them  to  307-234-1525. 


FOR  FURTHER  MFORMATKM  CONTACT: 
Nancy  Doelger  or  Mike  Kaibs  at  the 
above  address,  or  phone:  307-261-7600. 

8UPPt.EMENTARY  INFORMATION:  On  March 
23, 1995,  Powder  River  Coal  Company 
filed  a  coal  lease  application  with  the 
BLM  for  a  maintenance  tract  LBA  for  the 
following  lands,  which  contain  an 
estimated  550  million  tons'of  coal: 

Sixtk  Principal  Meridian,  Wyoming 

T.  41  N..  R.  70  W., 

Sec  6,  lots  10  thru  13,  and  18  thru  21; 

Sec.  7.  lou  6. 11, 14,  and  19. 

SflC.lB,loU5. 12,  la.andza  * 

T.42N.,R.70W., 

Sec  31,  lote  5  thru  20;  .    \  '•  * 

Sec.  32,  lots  1  thru  16;  •  •*    .     . 

Sec.  33,  lots  1  thru  16;  •.    '   .    ;. 

Sec  34,  lou  1  thru  16; 

Sec  35.  lote  1  thru  16.  ./  .      ,. 

T.41N.,R.71W., 

Sec  1,  lote  5, 6, 11,  and  12. 

The  area  described  contains  4,022.96  acres 
more  or  les*. 

The  North  Antelope  and  Rochelle 
Mines  are  contiguous  mines  which  are 
both  adjacent  to  the  lease  appUcation 
area.  Both  mines  have  approved  mining 
and  reclamation  plans.  The  Rochelle 
Mine  has  an  air  quality  permit  approved 
by  the  Wyoming  Department  of 
Environmental  Quality.  Air  Quality 
Division  (WDEQ/AQD),  to  mine  up  to 
30  million  tons  of  coal  per  year.  The 
North  Antelope  Mine  has  an  air  quahty 
permit  approved  by  the  WDEQ/AQD  to 
mine  up  to  35  million  tons  of  coal  per 
year.  According  to  the  application. 
Powder  River  Coal  Company  plans  no 
production  inoease  at  either  mine 
solely  from  the  acquisition  of  the 
proposed  lease;  the  additional  tonnage 
would  extend  the  life  of  both  mines. 

Powder  River  Coal  Company 
previously  acquired  a  maintenance  coal 
lease  (WYW122586,  issued  effective  10/ 
1/92)  containing  approximately  3,493 
acres  adjacent  to  the  North  Antelope 
and  Rochelle  Mines  using  the  LBA 
process. 

On  April  14, 1995,  Kerr-McGee  Coal 
Corporation  filed  a  coal  lease 
application  with  the  BLM  for  a 
maintenance  tract  LBA  for  the  following 
lands,  which  contain  an  estimated  432 
million  tons  of  coal: 

Sixth  Principal  Meridian,  Wyoming 

T.  43  N.,  R.  70  W., 

Sec  4,  lote  8, 9,  and  15  thru  18; 

Sec.  5,  lote  5  thru  20; 

Sec  6i  iQte  S.thru  23;  •'     ■ 

Sec.  7,  lote  5  thru  7; 

Lot  8  (NVz).  lote  9  thru  12,  lot  13  (N</i  and 
SE'A),  lot  19  (NE^A): 

Sec  8,  lote  1  thru  16;  " '' 

Sec.  9,  lote  3  thru  6  and  11  thru  13; 
T.  43  N.,  R.  71  W., 

Sec  1,  lote  5  thru  15. 19,  and  SE^/iNEVi. 


The  area  described  contains  3,354.265 
acres  more  or  less. 

The  acreage  applied  for  in  Kerr 
McGee's  application  is  known  as  the 
Thundercloud  tract.  It  is  described  in  a 
1983  BLM  document  entitled  "Powder 
River  Coal  Region  Tract  Simimaries," 
which  was  prepared  in  anticipation  of  a 
Federal  coal  sale  proposed  for  1984  that 
did  not  take  place. 

The  Jacobs  Ranch  Mide  has  an  air 
quality  permit  approved  by  the  WDEQ/ 
AQD  to  mine  up  to  35  million  tons  of 
coal  per  year.  According  to  Kerr-McCee, 
the  additional  coal  reswves  would 
extend  the  life  of  the  current  mining 
operations  at  the  Jacobs  Ranch  Mine. 

Keir-McGee  previously  acquired  a 
maintenance  coal  lease  (WYW117924, 
issued  effective  10/1/92)  containing 
approximately  1,709  acres  adjacent  to 
the  Jacobs  Ranch  Mine  under  the  LBA 
process. 

There  are  six  surface  coal  mines 
(Jacobs  Ranch,  Black  Thimder,  North 
Rochelle,  Rochelle,  North  Antelope,  and 
Antelope)  located  southeast  of  Wright, 
Wyoming,  in  southern  Campbell  County 
and  northern  Converse  County.  Since 
decertification  of  the  Federal  coal  region 
in  1990,  these  mines  have  leased 
approximately  8,300  acres  of  Federal 
coal,  and  have  applied  for  an  additional 
10,000  acres  of  Federal  coal.  The  BLM 
has  determined  that  the  EIS  will  include 
an  updated  analysis  of  the  cumulative 
impacts  of  coal  mining  in  the  southern 
group  of  mines  in  the  Wyoming  Powder 
River  Basin,  so  that  the  cumulative 
impacts  of  mining  the  previously  issued 
leases  and  the  applied-for  tracts  in  this 
area  can  be  fully  disclosed  as  required 
by  NEPA. 

The  major  issues  related  to  these  two 
competitive  lease  applications  having 
been  identified  to  date  include  the 
potential  cimiulative  impacts  to  air 
quality,  groundwater,  and  wildlife  that 
may  occur  if  these  tracts  are  leased  and 
mined.  If  you  have  specific  concerns 
about  these  issues,  or  have  other 
concerns  or  issues  that  BLM  should 
consider  in  processing  these  lease 
apphcations,  please  address  them  to  the 
individuals  listed  above.  Comments 
should  be  submitted  by  December  31, 
1996  to  be  considered  in  the  draft  EIS. 
Comments  will  again  be  requested 
following  issuance  of  the  draft  and  final 
EIS  docimients. 

Dated:  December  2, 1996. 
Robert  A.  Bennett, 

Acting  State  Director. 

[FR  Doc  96-31224  Filed  12-6-96;  8:45  am] 
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Nolioe  of  Motor  Vehicle  Cloeur»  ■ 

AQENCY:  Bureau  of  Land  Management, 
Department  of  the  Interior  Prineville 
District  (OR-056-1220-00:a»7-0038). 
ACTION:  Notice  is  hereby  given  that 
efiiactive  immediately,  the  following 
legally  described  area  below,  including 
all  roads  and  trails,  is  closed  to  motor 
vehicle  use  year-long. 

LEQAL  DE8CRIPTK3N:  This  closure  order 
appUes  to  the  entire  area,  and  all  roads 
and  trails  within  the  area,  located  in 
Township  22  South,  Range  10  East, 
north  half  of  Section  1,  east  of  the  Great 
Northern  Burlington  Railroad  tracks, 
and  south  of  Rosland  Road  and 
Township  22  South,  Range  11  East, 
north  halif  of  Section  6,  west  of  Road 
2205,  and  south  of  Rosland  Road. 
The  purpose  of  this  closure  is  to 
protect  pubUc  safety  and  welfare.  More 
specifically,  this  closure  is  ordered  in 
light  of  the  recent  injuries  in  the 
"Rosland"  gravel  pit,  pending  further 
investigation  and  evaluation  of  the  site. 
Exemptions  to  this  closure  order  apply 
to  administrative  personnel  of  the 
Oregon  Department  of  Transportation 
for  access  to  the  existing  material  site 
right-of-way  (Serial  #L  015800).  Other 
exemptions  to  this  closure  order  may  be 
made  on  a  case-by-case  basis  by  the 
authorized  officer.  This  emergency 
order  will  be  evaluated  in  the  Urban 
Interface  Plan  Amendment  to  the  1989 
Brothers/La  Pine  Resource  Management 
Plan.  The  authority  for  this  closure  is  43 
CFR  8364.1:  Closure  and  restriction 
orders. 

SUPPLEMENTARY  rNFORMATKM:  Violation 
of  this  closure  is  punishable  by  a  fine 
not  to  exceed  $1,000  and/or 
imprisonment  not  to  exceed  12  months 
as  provided  in  43  CFR  8360.0-7. 
FOR  FURTHER  INFORMATION  CONTACT: 
Sharon  Netherton,  PLM  Prineville 
District  Office,  P.O.  Box  550,  Prineville, 
Oregon  97754  (Telephone  541-416- 
6766). 

Dated:  November  26, 1996. 
JuneaL  Hancock, 

District  Manager. 

|FR  Doc.  96-31235  Filed  12-6-96;  8:45  am] 
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DEPARTMENT  OF  JUSTICE 

Notice  of  Lodging  of  Consent 
Judgment  Under  the  Clesn  Wator  Act 

In  accordance  both  with  a  Court  order 
dated  November  19, 1996,  and 
Department  Policy,  28  C.F.R.  §  50.7, 
notice  is  hereby  given  that  a  proposed 
Consent  Degree  in  United  States  v.  The 


TeUuride  Company,  Qvil  No.  93-^- 
2181  (D.  Colo.),  was  lodged  with  the 
United  States  District  Court  for  the 
District  of  Colorado  on  October  15. 
1996. 

The  November  19, 1996,  Court  order 
required,  among  other  things,  that  the 
proposed  Consent  Degree  be  published 
in  the  Federal  Register  in  each  of  three 
consecutive  weeks.  Hiis  is  the  first  of 
the  three  publications. 

The  proposed  Consent  Degree 
concerns  alleged  violations  of  section 
301(a)  of  the  Clean  Water  Act.  33  U.S.C. 
§  1311(a),  resulting  from  the  defendants' 
unauthorized  filling  of  over  46  acres  of 
alpine  wetlands  as  part  of  their 
mountain  resort  development  near 
Telluride,  San  Miguel  County,  Colorado. 
As  part  of  the  proposed  Consent  Degree, 
defendants  will  be  required  to  pay  a 
penalty  of  $1.1  million  dollars  and  to 
implement  a  16-acre  restoration  project 
to  the  satisfaction  of  the  U.S. 
Environmental  Protection  Agency. 
Defendants  have  also  agreed  to  abide  by 
a  site-wide  management  plan  for  the  ^ 
continued  protection  and  preservation 
of  the  remaining  wetlands  that  they 
own.  The  proposed  Consent  Degree 
preserves  the  United  States'  right  to 
appeal  an  earlier  ruling  of  the  Court.  If 
the  appeal  is  successful,  defendants  will 
be  obligated  to  perform  an  additional 
15-acre8  of  wetland  restoration  along  the 
San  Miguel  River  and  pay  an  additional 
penalty  of  $50,000. 

The  Qerk  of  the  United  States  District 
Court  will  receive  written  comments 
relating  to  the  proposed  Consent  Degree 
until  January  22. 1997.  Comments 
should  be  addressed  to  James  R. 
Manspeaker,  Clerk  of  the  District  Court, 
United  States  Courthouse,  1929  Stout 
Street,  Denver,  CO  80294.  Please  send  a 
copy  of  any  comments  to  Robert  H. 
Foster,  U.S.  Department  of  Justice, 
Environmental  Defense  Section,  999 
18th  Street,  Suite  945,  Denver,  00 
80202.  The  comments  should  refer  to 
United  States  v.  The  Telluride 
Company,  Civil  No.  93-K-2181  (D. 
Colo.),  and  should  also  make  reference 
to  DJ  #  90-5-1-4-293. 

The  proposed  Consent  Degree 
Judgment  may  be  examined  at  three  (3) 
locations:  (1)  the  Clerk's  Office,  United 
States  District  Court  for  the  District  of 
Columbia,  1929  Stout  Street,  Denver, 
CO  80295,  (2)  the  Clerk's  Office,  San 
Miguel  County  Courthouse,  305  West 
Colorado,  Telluride,  CO  81435  and  (3) 
the  Clerk's  Office,  United  States  District 
Court  for  the  District  of  Colorado,  402 


Rood  Avenue,  Room  301,  Grand 
Junction.  CO  81501. 
Utitial.GrUiaw, 

Chief,  Ettvironmental  Defense  Section, 
Envircnment  and  Natural  Resources  Division. 
(PR  Doc.  96-30991  Filed  12-6-96;  8:45  am] 
■UMQ  COM  44ie-i»-ir 

Immigration  and  NaturaUiation  Service 

Agency  Information  Collection 
Activttiee:  New  Collection;  Comment 
Request 

ACTION:  Notice  of  information  collection 
imder  review;  appUcation  for 
transmission  of  citizenship  through  a 
grandparent. 

Office  of  Management  and  Budget 
(OMB)  approval  is  being  sought  for  the 
information  collection  listed  below. 
This  proposed  information  collection 
was  previotisly  pubUshed  in  the  Federal 
Register  on  July  10, 1996,  at  61  FR 
36397  allowing  for  a  60-day  pubUc 
comment  period.  No  comments  were 
received  by  the  Immigration  and 
Naturalization  Service. 

The  purpose  of  this  notice  is  to  allow 
an  additional  30  days  for  public 
comments  until  January  8,  1997.  This 
process  is  conducted  in  accordance  with 
5  CFR  1320.10.  ' 

Written  comments  and/or  stiggestions 
regarding  the  item(s)  contained  in  this 
notice,  especially  regarding  the 
estimated  public  bxirden  and  associated 
response  time,  should  be  directed  to  the 
Office  of  Management  and  Budget, 
Office  of  Regulatory  Affairs,  Attention: 
E)epaitment  of  Justice  Desk  Officer, 
Washington,  DC,  20530.  Additionally, 
comments  may  be  submitted  to  OMB  via 
focsimile  to  202-395-7285.  Comments 
may  also  be  submitted  to  the 
Department  of  Justice  (DO J),  Justice 
Muiagement  Division,  Information 
Management  and  Security  Staff, 
Attention:  Department  Clearance 
Officer,  Suite  850, 1001  G  Street,  NW, 
Washington,  DC,  20530.  Additionally, 
comments  may  be  submitted  to  DOJ  via 
facsimile  to  202-514-1534. 

Written  comments  and  stiggestions 
from  the  public  and  affected  agencies 
should  address  one  or  more  of  the 
following  points: 

(1)  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency /component, 
including  whether  the  information  will 
have  practical  utility; 

(2)  Evaluate  the  accuracy  of  the 
agencies/components  estimate  of  the 
burden  of  the  proposed  collection  of 
information,  including  the  validity  of 
the  methodology  and  assumptions  used; 
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(3)  Enhance  the  quality,  utility,  and 
clarity  of  the  infonnation  to  be 
collected;  and 

(4)  Minimize  the  burden  of  the 
collection  of  infonnation  on  those  who 
are  to  respond,  including  through  the 
iiae  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
oth«  forms  of  information  technology, 
e.g..  permitting  electronic  submission  of 
responses. 

Oveiview  of  This  Infonmati<m 
Collection 

(1)  Type  of  Information  Collection: 
New  collection. 

(2)  Titie  of  the  Farm/Collection. 
Application  for  Transmission  of 
Citizenship  Through  a  Grandparent 

(3)  Agency  form  number,  if  any.  and 
the  applicable  component  of  the 
Department  of  Justice  sponsoring  the 
collection:  Form  N-600/N-643 
Supplement  A.  Of&ce  of  Examinations, 
Adjudications,  Immigration  and 
Naturalization  Service. 

(4)  Affected  public  who  will  be  asked 
or  required  to  respond,  as  well  as  a  brief 
abstract:  Primary;  Individuals  or 
households.  This  form  is  required  so 
that  information  on  a  grandparent's 
residence  may  be  collected  to  establish 

.  a  child's  eligibility  for  naturalization. 

(5)  An  estimate  of  the  total  number  of 
respondents  and  the  amount  of  time 
estimated  for  an  average  respondent  to 
respond:  4,000  responses  at  30  minutes 
(.50)  per  response. 

(6)  An  estimate  of  the  total  public 
burden  (in  hours)  associated  with  the 
collection:  2,000  annual  biutlen  hours. 

If  additional  information  is  required 
contact:  Mr.  Robert  B.  Briggs,  Clearance 
Officer,  United  States  Department  of 
Justice,  Infonnation  Management  and 
Seciirity  Staff,  Justice  Management 
Division,  Suite  850,  Washington  Center, 
1001 G  Street,  NW.,  Washington,  DC 
20530. 

Dated:  December  3, 1996. 
Kofaert  B.  Briggs, 

Department  Clearance  Officer,  United  States 
Department  of  Justice. 

(FR  Doc.  96-31202  Filed  12-6-96;  8:45  am] 
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NATIONAL  CREDTT  UNION 
ADMNISTRATiON 

Notice  of  Cancellation  of  Previously 
Announced  Open  Meeting 

TME  AND  DATE:  5:00  p.m.  Friday, 

December  6, 1996. 

PUkCe:  Board  Room,  7th  Floor,  Room 

7047, 1775  Duke  Street,  Alexandria.  VA 

22314-3428. 


The  National  Credit  Unicm 
Administration  Board  has  canceled  its 
previously  announced  open  meeting 
scheduled  for  5:00  p.m.  on  Friday.. 
December  6, 1996. 

The  previously  annoimced  items 
were: 

1.  Request  from  a  Federal  Credit  Union  to 
Conveit  to  a  Community  Charter. 

2.  Request  £tam  a  Federal  Credit  Union  to 
Convert  to  a  Group  Community  Charter. 

FOR  FUfmCR  INFORMATION  CONTACT: 

Becky  Baker,  Secretary  of  the  Board. 

Telephone  703-518-6304.  „       ' 

Becky  Baker, 

Secretary  of  the  Board. 

fFR  Doc  96-31349  Filed  12-5-96;  2:31  pm] 

MJJNO  COM  TOS-OI-M 


NATIONAL  SCtENCE  FOUNDATION 

Proposed  Data  CoHaction:  Commant 
Racjuaat 

Title  of  Proposed  Collection:  National 
Science  Board  and  National  Science 
Foundatiim  Sta£f  Task  Force  on  Merit 
Review  Diatnuaion  Report  *-^ 

Merit  Review  at  NSF 

For  every  proposal  that  receives 
funding  from  the  National  Science 
Foundation,  two  do  not.  To  determine 
which  get  funded  and  which  do  not, 
NSF  relies  on  a  rigorous,  competitive 
process  of  merit  review  based  on  peer 
evaluation. 

Merit  review  is  the  cornerstone  of  the 
NSF's  work.  Virtually  all  of  the  30,000 
new  proposals  submitted  to  NSF 
aimually  undergo  external  merit  review. 
NSF  receives  over  170,000  reviews  each 
year  to  help  evaluate  these  proposals. 
Through  the  use  of  merit  review,  NSF 
seeks  to  maintain  the  high  standards  of 
excellence  and  accountability  for  which 
it  is  known  around  the  world. 

Why  Consider  Chanffng  NSF'g  Merit 
Review  Criteria?  ,  ■  ,. 

NSF's  current  criteria  were  adopted 
by  the  NaticHial  Science  Board  in  1981. 
They  remain  an  effective  means  for 
determining  the  optimal  aUocation  of 
NSF's  valuable  resources.  From  time  to 
time,  it  is  neverless  prudent  to  examine 
the  review  criteria— in  the  spirit  of 
improving  an  already  outstanding 
system. 

Furthermore,  there  are  also  a  nimiber 
of  important  factors  that  deserve 
consideration  in  any  assessment  of 
NSF's  review  criteria: 
—First.  NSF's  1994  strategic  plan 

established  long-range  goals  and  core 

strategies  for  the  Foundation. 
— Second,  several  studies  suggest  that 

there  is  room  for  improvement  in 


NSF's  highly  successful  system  of 
merit  review.  For  example,  surveys  of 
reviewers  and  program  officers  have 
revealed  that  the  ciirrent  criteria  are 
not  always  well  understood  and  often 
ignored. 
— ^fnird,  seminal  events  over  the  past 
fifteen  years — notably  the  end  of  the 
Cold  War  and  the  rise  of  global 
economic  competition — have  altered 
the  context  for  public  support  of 
research  and  education.  It  is  now 
more  important  than  ever  to  highlight 
and  document  the  returns  to  society 
on  NSF's  investments  in  research  and 
education. 

It  is  worth  noting  in  addition  that 
maintaining  flexibility  in  the 
application  of  criteria  may  be  as 
important  as  the  criteria  themselves.  ' 
Most  reviewers  will  only  address  those 
elements  that  they  feel  they  are  capable 
of  judging.  Similarly,  NSF  also  does  not 
pre-assign  weights  to  the  criteria;  given 
the  variation  across  NSF's  many 
different  programs,  any  such  "one  size 
fits  all"  approach  %vould  be 
counterproductive.  Overall,  excellence 
will  continue  to  be  the  hallmark  of  all 
NSF-sponsored  activities. 

Furtnermore,  NSF  will  continue  to 
employ  special  criteria  when  proposals 
are  expected  to  respond  to  the  specific 
objectives  of  certain  programs  and 
activities.  Examples  include  teacher 
training  projects  and  the  development  of 
large  research  facilities. 

Opportunity  for  Input  and  Comments 

At  the  November  1996  meeting  of  the 
National  Science  Board,  the  Board's 
Merit  Review  Task  Force  recommended 
that  the  ciirrent  merit  review  criteria  be 
simplified  and  that  the  language  be 
harmonized  with  the  NSF  strategic  plan. 
The  current  criteria  and  the  Task  Force's 
recommended  criteria  are  shown  belovf. 

With  the  release  of  the  Task  Force's 
discussion  report,  NSF  and  the  Board 
aim  to  stimulate  discussion  within  and 
outside  the  Foujidation.  NSF  is  seeking 
input  and  comments  from  all  interested 
persons — especially  ctirrent  and 
potential  grant  applicants  and 
reviewers,  as  well  as  informed  observers 
and  followers  of  science  and 
engineering  research  and  education.  To 
encourage  the  broadest  possible 
ccnnment  and  discussion,  we  have 
posted  a  summary  of  this  document 
along  with  a  comparison  of  current  and 
proposed  merit  review  criteria  on  our 
homepage  (http://www.nsf.gov).  The 
summary  includes  "hotlinks"  to  the  full 
NSB  Task  Force  report,  NSF  strategic 
plan,  and  other  related  documents.  Most 
important,  there  is  a  response  box  for 
you  to  provide  the  agency  with  your 
feedback  electronic^y. 
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We  hope  you  will  provide  us  with 
your  thoughts  on  the  proposed  criteria. 
Comments  on  any  aspect  of  the  merit 
review  criteria  are  welcome.  In 
particular,  we  are  interested  in  your 
views  on  questions  such  as: 
— ^Are  the  proposed  criteria  clear? 

Would  they  be  easier  to  use  than  the 

current  criteria? 
— Would  the  proposed  criteria  elicit 

useful  input  and  comments  from 

reviewers? 
— ^Would  the  proposed  criteria  improve 

NSF's  ability  to  foster  linkages  (e.g. 

across  disciplines  and  between 

academe  and  industry)? 
— Would  the  proposed  criteria 
-  contribute  to  the  integration  of 

research  and  education? 
— ^Are  there  further  improvements  to  the 

criteria  that  you  would  recommend? 

Thank  you  for  taking  the  time  to  share 
youcJdeas  with  us.  Please  feel  free  to 
raise  any  specific  questions  or  concerns 
you  may  have  regarding  the  proposed 
criteria  or  the  merit  review  process 
generally.  (A  set  of  FAQs  (frequently 
asked  questions)  is  available  for  your 
reference.) 

Also,  please  let  us  know  via  the 
response  forms  if  you  would  like  to 
receive  information  describing  what 
changes  to  the  criteria  (if  any)  are 
eventually  Adopted  by  the  Board.  A  final 
decision  i&sxpected  by  the  summer  of 
1997. 

Send  comments  via  the  feedback 
mechanisms  provided  on  the  NSF 
homepage  at  (http://www.nsf.gov). 
Comments  also  can  be  mailed  to  Office 
of  Policy  Support.  National  Science 
Foimdation,  4201  Wilson  Boulevard, 
Room  1205,  Arlington,  VA  22230. 

All  comments  should  be  received  by 
January  31, 1997.  ^  , 

Dated:  December  4, 1996. 

George  T.  Mazuzan, 

Acting  Director,  Office  of  Legislative  and 
Public  Affairs. 

Current  and  Proposed  Merit  Review 
Criteria 

Current  Criteria  {adopted  in  1981) 

1.  Research  performer  competence — 
This  criterion  relates  to  the  capability  of 
the  investigators,  the  technical 
soundness  of  the  proposed  approach, 
and  the  adequacy  of  the  institutional 
resources  available. 

2.  Intrinsic  merit  of  the  research — 
This  criterion  is  used  to  assess  the 
likelihood  that  the  research  will  lead  to 
new  discoveries  or  fundamental 
advances  within  its  field  of  science  or 
engineering,  or  have  substantial  impact 
on  progress  in  that  field  or  in  other 
science  and  engineering  fields. 


3.  UtiUty  or  relevance  of  the 
research — ^This  criterion  is  used  to 
assess  the  likelihood  that  the  research 
can  contribute  to  the  achievement  of  a 
goal  that  is  extrinsic  or  in  addition  to 
that  of  the  research  itself,  and  thereby 
serves  as  the  basis  for  new  or  improved 
technology  or  assist  in  the  solution  of 
societal  problems. 

4.  Effect  on  the  infrastructure  of 
science  and  engineering — This  criterion 
relates  to  the  potential  of  the  proposed 
research  to  contribute  to  better 
understanding  or  improvement  of  the 
equality,  distribution,  or  e^ectiveness  of 
the  nation's  scientific  and  engineering 
research,  education,  and  manpower 
base. 

Proposed  Criteria 

1.  What  is  the  intellectual  merit  and 
quality  of  the  proposed  activity? 

The  following  are  suggested  questions 
to  consider  in  assessing  how  well  the  . 
proposal  meets  the  criterion:  What  is  the 
likelihood  that  the  project  will 
significantly  advance  the  knowledge 
base  within  and/ or  across  different 
fields?  Does  the  proposed  activity 
suggest  and  explore  new  lines  of 
inquiry?  To  what  degree  does  the 
proposer's  documented  expertise  and 
record  of  achievement  increase  the 
probability  of  success?  Is  the  project 
conceptually  well  designed?  Is  the  plan 
for  organizing  and  managing  the  project 
credible  and  well  conceived?  And,  is 
there  sufficient  access  to  resources? 

2.  What  are  the  broader  impacts  of  the 
proposed  activity? 

The  following  are  suggested  questions 
to  consider  in  assessing  how  well  the 
proposal  meets  the  criterion:  How  well 
does  the  activity  advance  discovery  and 
imderstanding  while  concurrently 
promoting  teaching,  training,  and 
learning?  Will  it  create/enhuice 
facilities,  instnmientation,  information 
bases,  networks,  partnerships,  and/or 
other  infrastructure?  How  well  does  the 
activity  broaden  the  diversity  of 
participants?  Does  the  activity  enhance 
scientific  and  technological  literacy? 
And,  what  is  the  potential  impact  on 
meeting  societal  needs? 

[NSB/MR-96-15] 

National  Science  Board  and  National 
Science  Foimdation  Stafif 

Task  Force  on  Merit  Review;  Discussion 
Report 

November  20, 1996. 

National  Science  Board 

DR.  F.  ALBERT  COTTON,  Distinguished 
ProfessOT,  Department  of  Chemistry,  Texas 
A&M  University 


*  DR.  CHARLES  E.  HESS,  Director  of 
International  Programs,  University  of 
California — Davis 

*  DR  JOHN  E.  HOPCROFT,  Joseph  Silbert 

Dean  of  Engineering.  Cornell  University 

•  DR.  SHIRLEY  M.  MALCOM,  Heaii, 

Directorate  for  Education  and  Human 
Resources  Programs,  American  Associatioo 
for  the  Advancement  of  Science 

•  DR  JAMES  L.  POWELL,  President  ft 

Director,  Los  Angeles  Museum  of  Natural 

History 
DR.  FRANK  H.T.  RHOEffiS,  President 

Emeritus,  Cornell  University 
DR  IAN  M.  ROSS,  President-Emeritus,  ATftT 

Bell  Laboratories 

•  DR.  RICHARD  N.  ZARE  (Chairman), 

Professor,  Department  of  Chemistry, 

Stanford  University 
DR  SANFORD  D.  GREENBERT,  Chairman  ft 

CEO  of  TEI  Industries,  Inc. 
DR  EVE  L  MENGER.  Director, 

Characterization  Sciences  ft  Services, 

Coming  Incorporated 
DR  CLAUDL\  I.  MTTCHELL-KERNAN,  Vice 

Chancellor,  Academic  Affairs  and  Dean, 

Graduate  Division,  University  of  California 

*  DR.  DL\NA  S.  NATAUaO  (Vice 

Chairman],  President,  The  University  of 

Texas  at  El  Paso 
DR.  ROBERT  M.  SOLOW.  Institute  Professor 

Emeritus,  Massachusetts  Institute  of 

Technology 
DR  WARREN  M.  WASHINGTON,  Senior 

Scientists  and  Head,  Climate  Change 

Research  Section,  National  Center  for 

Atmospheric  Research 
DR.  JOHN  A.  WHITE,  JR..  Regents'  Professor 

and  Dean  of  Engineering,  Georgia  Institute 

of  Technology 
"  DR.  JOHN  A.  ARMSTRONG,  IBM  Vice 

President  for  Spience  ft  Technology 

(Retired) 
"  DR.  MARK  K.  GAILLARD,  Professor  of 

Physics,  University  of  California,  Berkeley 
"  DR  M.R.C.  GREENWOOD,  Chancellor, 

University  of  California,  Santa  Cruz 
"  DR.  STANLEY  V.  JASKOLSKI.  Vice 

President,  Eaton  Corporation 
"  DR.  EAMON  M.  KELLY,  President,  Tulane 

University 
••  DR.  JANE  LUBCHENCO,  Wayne  and 

Gladys  Valley  Professor  of  Marine  Biology 

and  Distinguished  Professor  of  Zoology, 

Oregon  State  University 

*  *  DR.  VERA  RUBIN,  Staff  Member 

(Astronomy).  Department  of  Terrestrial 

Magnetism,  Carnegie  Institution  of 

Washington 
"  DR  BOB  H.  SUZUKI,  President,  California 

State  Polytechnic  University 
•*  DR.  RICHARD  TALL\,  Professor, 

Department  of  Computational  ft  Applied 

Mathematics,  Rice  University 

•  DR.  NEAL  F.  LANE  (Chairman,  Executive 
Committee),  Director,  NSF 

DR.  MARTA  CEHELSKY,  Executive  Officer 

Members  of  the  Task  Force 

National  Science  Board  Members: 

Dr.  Warren  M.  Washington,  Chair,  Dr. 
Shirley  M.  Malcom. 


*  Member,  Executive  Committee 

*  *  NSB  nominee  pending  U.S.  Senate 
oonfinnation 
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National  Science  Foundation  Staff 

Dr.  Mary  E.  Clutter.  Dr.  John  B.  Hunt. 
Kir.  Paiil  J.  Herer,  Executive  Secretary. 

L  Context  of  the  RqMrt 

The  merit  review  process  is  the 
modus  operandi  for  the  evaluation  of 
proposals  at  the  National  Science 
Foundation  (NSF).  While  almost  all  of 
the  30,000  proposals  submitted  to  NSF 
annually  undergo  external  merit  review, 
NSF  has  the  resources  to  hind  only 
about  one  third  of  them.  NSF  receives 
over  170,000  reviews  eachyear  to  help 
evaluate  these  proposals.  Through  the 
use  of  merit  review,  NSF  seeks  to 
maintain  its  high  standards  of 
excellence  and  accoimtability  for  which 
it  is  known  around  the  world. 

lb  1981,  the  National  Science  Board 
(NSB)  adopted  four  generic  critoia  fm 
the  selection  of  research  projects,  titled: 

(1)  research  performance  competence, 

(2)  intrinsic  merit  of  the  research,  (3) 
utility  or  relevance  of  the  research,  and 
(4)  effect  of  the  research  on  the 
infrastructure  of  science  and 
engineering.  (A  detailed  description  of 
these  criteria  may  be  found  in  Appendix 
A.)  Because  education  programs  had 
been  eliminated  from  the  budget  at  that 
time,  the  1981  criteria  addressed  on 
research  proposals.  In  the  19808,  they 
were  adapted  to  suit  education 
programs  as  those  were  reestablished. 

i^Jso,  since  1981,  the  portfolio  of 
projects  solicited  and  supported  by  NSF 
has  expanded  to  include,  among  cither 
things,  htoad  education  initiative  and 
fociised  center-based  activities.  Further, 
the  NSF  Strategic  Plan  (NSF95-24) 
embraces  new  long-range  goals  and  core 
strategies,  and  the  Government 
Performance  and  Results  Act  (GPRA) 
emphasizes  the  importance  oflinking 
NSF's  goals  and  strategies  to  the  results 
of  its  portfolio  of  investments  in  science 
and  engineering.  In  Light  of  these 
changes,  an  assessment  of  the 
appropriateness  of  the  NSB  criteria 
seems  warranted. 

At  its  May  1995  meeting,  the  NSB 
stated  that  re-f  xamining  the  criteria  in 
light  of  the  new  Strategic  Plan  was  a 
matter  of  high  Board  interest. 
Subsequently,  an  NSF  staff  task  group 
on  review  criteria,  formed  by  the  Deputy 
Director,  foimd  that  the  criteria  are 
imevenly  applied  by  reviewera  and  NSF 
staff  in  the  proposal  review  and 
selection  process,  and  reported  that, 
"The  NSB  criteria  are  in  need  of 
clarification  and  should  be  rewritten." 
The  task  group  also  recommended  that 
options  be  explored  fdr  more  effective 
application  of  the  criteria. 

In  May  1996,  the  Board  established 
the  NSB-NSF  Staff  Task  Force  on  Merit 
Review,  and  charged  it  with  examining 
the  Board's  generic  review  criteria  and 


making  recommendations  on  retaining 
or  rhanging  them,  along  with  providing 
gmdance  on  their  use.  This  paper 
presents  the  Task  Force's  deliberations 
and  findings.  It  is  not  intended  as  a  final 
set  of  recommendations  but  as  a  means 
of  stimulating  disciission  within  and 
outside  of  the  Foundation.  . 

n.  Task  Force  Membership  and 
Activities 

The  Task  Force  has  the  following 
membership: 

National  Science  Board  Members  -  -. ' 

Dr.  Warren  M.  Washington.  Chair, 
Senior  Scientist.  Climate  and  Global 
Dynamics  Division,  National  Center 
for  Atmospheric  Research,  Boulder. 
Colorado 

Dr.  Shirley  M.  Malcom,  Head. 
Directorate  for  Education  and  Human 
Resources  Programs,  American 
Association  Ua  the  Advancement  of 
Science,  Washington.  D.C 

National  Science  Foundation  Staff 
Dr.  Mary  E.  Clutter,  Assistant  Director 

for  Biolomcal  Sciences 
Dr.  John  B.  Hunt,*  Acting  Assistant 

Director  for  Mathematical  and 

Physical  Sciences 

Executive  Secretary 

Mr.  Paul  J.  Herer,  Senior  Advisor  for 
Planning  and  Technology  Evaluation, 
Directorate  for  Engineering 
The  Task  Force  met  several  times  for 
extensive  discussions,  and  reviewed  a 
number  of  previous  studies,  surveys  and 
reports,  indudingthe  following: 
tl)  Criteria  for  the  Selection  of 
Research  Projects  by  the  National 
Science  Foundation,  adopted  by  the 
National  Science  Board  at  its  228th 
meeting  on  August  20-21, 1981. 

(2)  Federally  Funded  Research: 
Decisions  for  a  Decade.  U.S.  Congress, 
Office  of  Technology  Assessment 
(1991). 

(3)  The  Track  Record  of  NSF  Proposal 
Review:  Reviewers  Rate  the  Process. 
NSF  Program  Evaluation  Staff  and 
Science  Resources  International  (SRI) 
(1991). 

(4)  Peer  Review.  Reforms  Needed  to 
Ensure  Fairness  in  Federal  Agency 
Grant  Selection,  United  States  General 
Accounting  Office  (1994). 

(5)  Import  of  the  NIH  Committee  on 
Improving  Peer  Review  (1996). 

(6)  NSF  Proposal  Review  Project 
Reports  (1996,  by  internal  teams): 

•  Task  Group  on  Review  Criteria  (P. 
Stephens,  Chair) 

•  Task  Group  on  Review  Variations  {D. 
Schindel/D.  Chubin) 

•  Task  Group  on  Calibration  and 
Disaggregated  Ratings  (C.  Eavey) 


nL  Current  CMteria  and  Their  Use 

The  four  generic  criteria  established 
by  the  NSB  in  1981  for  the  selection  of 
projects  are:  (1)  research  performance 
competence,  (2)  intrinsic  merit  of  the 
research.  (3)  utility  or  relevance  of  the 
research,  and  (4)  effect  of  the  research 
on  the  infi'astructure  of  science  and 
engineering.  For  reference,  the  full  NSB 
guidance  for  these  criteria  are  provided 
in  Appendix  I. 

The  table  below  siimmarizes  the 
results  of  two  surveys  and  highlights 
some  of  the  problems  with  the  ciirrent 
criteria  from  two  difiisrent  perapectives. 

•  A  cross-section  of  reviewera  in  a 
1991  NSF/SRI  survey  (first  column) 
considered  the  first  two  NSB  criteria 
(intrinsic  merit  and  PI  competence)  to 
be  considerably  more  important  than 
the  last  two.  Less  than  half  of  the 
respondents  said  they  usually 
commented  on  all  four  criteria:  as  many 
as  20%  said  they  igaorod  the  NSB 
criteria  altogether. 

•  A  1995  electronic  survey  of  NSF 
program  officera  (P.O.)  in  35  divisions 
on  reviewer  res[>on8ivenes8  (second 
column)  revealed  that  program  officera 
experience  difficulty  in  obtaining  useful 
input  from  reviewers  with  respect  to 
criterion  3  (utility/relevance)  and 
criterion  4  (infrastructiue). 

Perceived  Importance  and  Useful- 
ness OF  Current  Review  Cri- 
teria 


(In  pofoenQ 

1991  SRI 

1995  survey 

survey  of 

of  NSF 

reviewers^ 

P.0.2 

(1)  Competence 

94 

0 

(2)  Instrinisic 

Merit 

98 

2 

(3)  UtiNty/Rel- 

evance  

56 

31 

26 

46 

'  Replaced  Dr.  William  Harris. 


--4^ 


^  Percerrt  of  reviewers  wtw  said  crttarion 
was  "extremely  Inportanr. 

'  Percent  of  program  oMcers  expressing  dK- 
ficutty  in  obtainmg  useful  input 

In  addition  to  these  surveys,  the  NSF 
Office  of  Pohcy  Support  OPS)  recently 
conducted  an  informal  content  analysis 
on  a  small  sample  of  reviews  of  research 
project  proposals  to  gain  an  empirical 
perspective  of  how  reviewera  use  the 
four  NSB  criteria.  By  far  the  criterion 
most  frequently  used  by  reviewera  was 
research  performance  competence. 
Almost  every  reviewer  commented  on 
some  variation  of  competence.  The 
intrinsic  merit  of  the  proposed  research 
was  addressed  in  about  80%  of  the 
reviews;  utility/relevance  in  about  40%; 
and  infrastructure  in  about  a  third  of  the 
reviews.  For  criterion  4,  reviewera 
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refened  to  such  potential  "products"  as 
trained  researchers/graduate  students, 
hardware,  and  information  data  bases. 
The  goals  and  core  strategies  in  NSF's 
strategic  plan,  such  as  the  integration  of 
education  and  research,  were  rarely 
mentioned  in  the  reviews. 

These  studies  imply  that  there  are  a 
number  of  problems  with  the  current 
NSB  generic  criteria,  including: 

•  Lack  of  clarity  in  wording 
encourages  the  use  of  "unwritten" 
criteria. 

•  Reviewers  and  Program  Officers  do 
not  apply  to  the  current  criteria 
uniformly  (e.g.,  criterion  #3  and  #4  are 
not  well  understood  and  often  ignored). 

•  Criteria  do  not  easily  encompass 
non-research  activities,  e.g.,  education 
and  himian  resources,  large-scale 
facilities,  and  centers. 

•  Criteria  do  not  track  very  will  with 
NSF  Strategic  Plan. 

•  Considerable  variation  exists  in  use 
of  criteria  across  NSF. 

In  February  1996,  the  NSF  staff  TosJc 
Group  on  Review  Criteria  (Chair,  Pamela 
Stephens)  reported  that.  "The  NSB 
criteria  are  in  need  of  clarification  and 
should  be  rewritten",  with 
consideration  given  to:  (a)  making  the 
criteria  clearer  to  evaluators;  (b) 
emphasizing  important  attributes  such 
as  innovation,  clarity  of  thought  and 
soundness  of  approach;  and  (c) 
encouraging  substantive  comments  on 
the  qiiality  of  proposals.  The  Task 
Group  further  recommended  that  NSF 
explore  more  effective  ways  to  apply  the 
infrastructure  criterion,  and  should 
continue  the  practice  of  allowing 
programs  to  employ  additional  specific 
criteria  as  needed. 

The  staff  Task  Group  suggested  a 
number  of  interrelated  components  that 
contribute  to  the  evaluation  of  a 
proposal's  overall  merit,  including: 
Intrinsic  Merit,  Significance,  Innovative, 
Approach,  FeasibiUty,  and  Effect  on 
InJEiastructure.  This  served  as  a  starting 
point  for  the  NSB-^SF  Task  Force. 

IV.  Revised  Generic  Merit  Review 
Criteria 

The  Task  Force  recommends  the  two 
generic  criteria  (below)  to  replace  the 
current  four  NSB  criteria.  Within  each 
criterion  is  a  set  of  contextual  elements, 
defined  by  questions  to  assist  the 
reviewer  in  understanding  their  intent. 
These  elements  are  non-inclusive;  i.e.  it 
is  recognized  that,  for  some  programs, 
other  considerations  not  identified 
below  may  be  important  for  the 
evaluation  of  proposals.  Further, 
reviewers  are  requested  to  addrras  only 
those  elements  that  they  consider 
relevant  to  the  proposal  at  hand  and  that 


they  feel  qualified  to  make  judgments 
on. 

#1  What  is  the  intellectual  merit  and 
quality  of  the  proposed  activity? 

The  following  are  suggested  questions 
to  consider  in  assessing  how  w^l  the 
proposal  meets  the  criterion:  What  is  the 
likelihood  that  the  project  will 
significantly  advance  the  knowledge 
b^  within  and/or  across  difiiereBt 
fields?  Does  the  proposed  activity 
suggest  and  explore  new  lines  of 
inquiry?  To  what  degree  does  the 
proposer's  docmnented  expertise  and 
record  of  achievement  increase  the 
probability  of  success?  Is  the  project 
conceptu^ly  well  designed?  Is  the  plan 
for  organizing  and  managing  the  project 
credible  and  well  conceived?  And,  is 
there  siiffident  access  to  resources? 

#2  What  are  the  broader  impacts  of  the 
proposed  activity? 

The  following  are  suggested  questions 
to  consider  in  assessing  how  well  the 
proposal  meets  the  criterion:  How  well 
does  the  activity  advance  discovery  and 
understanding  while  concurrently 
promoting  teaching,  training,  and 
learning?  Will  it  create/enhance 
facilities,  instrumentation,  information 
bases,  networks,  partnerships,  and/or 
other  infrastructure?  How  well  does  the 
activity  broaden  the  diversity  of 
participants?  Does  the  activity  enhance 
scientific  and  technological  literacy? 
And,  what  is  the  potential  impact  on 
meeting  societal  needs? 

The  NSB-NSF  Task  Force  believes 
that  the  proposed  new  criteria  offer 
several  advantages  over  the  existing 
criteria,  such  as: 

•  NSF  is  increasingly  asked  to 
connect  its  investments  to  societal 
value,  while  preserving  the  ability  of  the 
merit  review  system  to  select  excellence 
within  a  portfolio  that  is  rich  and 
diverse.  Having  two  criteria,  one  for 
intellectual  quality  and  the  other  for 
societal  impact,  shouJd  serve  to  reveal 
the  situations  where  proposals  have 
high  quality  but  minimal  potential 
impact  (and  vice-versa).  Quality  will 
continue  to  be  the  threshold  critoion. 
but  will  come  to  be  seen  as  not 
sufficient  by  itself  for  making  an  award. 

•  "Rie  two  new  criteria  are  more 
clearly  related  to  the  goals  and  strategies 
in  the  NSF  Strategic  Plan.  For  example^^ 
"NSF  in  a  Changing  World"  states  (pa^ 
31)  that:  "We  rely  oil  our  proven  system 
of  merit  review,  which  weighs  each 
proposal's  technical  merit,  creativity, 
educational  impact,  and  its  potential 
benefits  to  society." 

•  The  criteria  are  simplified  by 
reducing  their  number  from  four  to  two, 
and  are  defined  for  reviewers  and 


proposers  by  a  set  of  suggested 
contextual  elements.  Reviewers  are 
asked  to  describe  the  proposal's 
"strengths  and  weaknesses"  with 
respect  to  each  criterion  using  only 
those  contextual  elements  that  they 
consider  relevant  to  the  proposal  at 
hand. 

V.  .^plicatioo  of  the  Propoeed  Genoic 
Criteria 

The  Task  Force  was  charged  not  only 
with  examining  the  Board's  generic 
review  criteria  but  also  recommending 
accompanying  guidance  on  their  use. 
There  are  a  nmnber  of  important 
"process"  issues  that  help  to  fiame  this 
guidance. 

Because  of  the  great  range  and 
diversity  of  activities  supported  by  NSF, 
it  is  evident  that  maintaining  flexibility 
in  the  application  of  criteria  is  as 
important  as  the  criteria  themselves. 
Most  reviewers  will  only  address  those 
elements  that  they  feel  they  are  capable  - 
of  judging.  Asking  proposers  and 
reviewers  to  address  all  of  the 
contextual  elements  in  each  and  every 
proposal,  regardless  of  the  nature  of  the 
proposed  activity,  is  not  only  unrealistic 
but.  in  fact,  may  be  cotmterproductive. 
Also,  pre-assigning  weights  to  the 
criteria  will,  if  appUed  to  all  proposals, 
incorrectly  appraise  some  of  them. 

It  is  important  to  take  into  account  the 
relative  roles  of  the  external  expert 
reviewers  and  the  NSF  program  staff. 
Specifically,  NSF  proposals  are 
evaluated  by  the  Pro-am  Officer  and 
other  NSF  staff  with  the  help  of  the 
written  reviews  from  expert  peers. 
These  external  reviews  are  always 
advisory;  the  final  funding  decision 
rests  with  the  NSF  staff.  Hence,  while, 
the  external  reviewer  applies  the  review 
criteria  to  the  individual  proposal,  the 
Program  Officer  must  evaluate  the 
proposal  within  the  context  of  mAnAging 
a  balanced  portfolio  of  projects  that  will 
achieve  the  program's  objectives  and 
contribute  to  NSF's  overall  mission.  In 
particular,  reviewer  assessment  of 
criterion  #2  (potential  impact  and 
societal  value)  is  intended  to  provide 
NSF  with  input  from  reviewers,  but  the 
ultimate  responsibility  for  judging  the 
potential  impact  of  the  investment  of 
pubhc  funds  must  rest  with  NSF. 
Hence,  the  Task  Force  recommends  that 
the  NSF  staff  be  provided  flexibility  and 
discretion  in  the  application  and 
weighting  of  criteria. 

Tiie  Use  of  Special  Criteria 

NSF  supports  an  extremely  diverse  set 
of  activities  ranging  from  individual 
investigator  projects  to  teacher  training 
to  large  research  facilities.  Many  of 
these  activities  have  special  objectives 
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and  require  proposals  that  are 
responsive  to  them.  Program 
solicitations  and  announcements  are 
frequently  used  to  solicit  proposals  from 
the  community,  and,  in  some  cases,  the 
NSB  generic  criteria  are  modified  or 
augmented  to  make  the  review  process 
responsive  to  the  special  objectives. 

For  example,  the  QSE  Minority 
Institutions  Infrastructure  Program 
Announcement  (NSF  96-15)  lists  nine 
additional  factors  that  will  be  used  to 
evaluate  the  proposals,  including  such 
fectors  as:  (1)  institutional  cost-sharing, 
commitment,  and  related  support  to  the 
projects,  and  (2)  institutional  track 
record  in  graduating  minority  scientists 
and  enmneers. 

The  EHR/aSE  Networking 
Infrastructxire  for  Education  Program 
Solicitation  (NSF  93-13)  adds  six 
additional  criteria,  including: 
"Sustainability:  The  Potential  to 
leverage  the  ability  of  the  education 
community  to  carry  out  full  scale,  self- 
sustaining  and  scaleable  educational 
networking  models." 

In  other  cases,  a  set  of  criteria  are 
provided  in-Ueu  of  the  NSB  generic 
criteria.  For  example,  the  Academic 
Research  Infrastructure  (ARI)  Program 
(NSF  96-12)  specifies  the  following 
criteria  headings:  Research  and 
Research  Training  Merit;  Infrastructure 
Need;  Project  Impacts;  and  Plans  & 
Fimding.  Under  the  latter  category,  "the 
institutional  management  plan  for 
maintenance  and  operation  of  the 
requested  facility"  is  cited. 

Revising  the  NSB  generic  criteria  will 
lessen  but  not  eliminate  the  need  for 
special  criteria.  However,  it  is  important 
that  the  additional  or  replacement 
criteria  be  consistent  with  the  intent  and 
spirit  of  the  NSB  generic'criteria.  Since 
each  new  program  announcement  or 
solicitation  receives  considerable  NSF 
internal  review  before  it  is  issued,  it  is 
appropriate  that  this  be  considered 
during  the  publication's  clearance 
process. 

Options  for  Rating  Proposals 

Whatever  the  criteria,  reviewera  and 
panelists  must  be  encotiraged  to  provide 
substantive  comments  on  proposals,  not 
merely  "check  boxes"  to  satisfy  some 
proposal  rating  scheme.  Moreover,  NSF 
should  not  impose  a  rigid  system  of 
midtiple  criteria  and  sub-criteria,  each 
with  a  separate  score.  The  end  result  is 
often  a  review  with  too  much  weight 
given  to  less  significant  aspects  of  the 
proposal. 

In  terms  of  Adjectival  proposal  ratings 
and  numerical  scoring,  the  Task  Force 
extensively  discussed  the  pros  and  cons 
of  several  options,  including  the 
following: 


1.  No  ratings  or  scores.  Reviewer 
conunents  on  proposal's  strengths  and 
weaknesses;  then  provides  a  simunary 
narrative  statement. 

Pros: 

•  Encourages  more  substantive 
reviewer  comments  while  avoiding  "box 
checking". 

•  Avoids  dependence  aa  ■ '' 
"imcalibrated"  scores. 

•  Results  in  fewer  NSF  staff  callbacks 
to  reviewers  to  clarify  ratings  and 
reconcile  comments  with  ratings. 

•  Encourages  reviewer  to  give  equal 
attention  to  both  criteria. 

•  Makes  it  easier  for  program  officer 
to  go  against  the  "collective  wisdom"; 
i.e.,  to  recommend  "high  risk" 
proposals  that  may  not  be  as  highly 
rated  as  some  "low  risk"  proposals. 

Cons: 

•  More  difficult  to  "bin"  proposals 
(i.e.,  into  categories  such  as  those  that 
definitely  should  be  funded,  those  that 
might  be  funded,  and  those  that 
definitely  should  not  be  funded). 

•  More  difficult  to  evaluate  the 
efiisctiveness  and  fairness  of  the  merit 
review  system  (i.e.,  cannot  compare 
ratings  scores  with  proposal  decisions). 

•  Introduces  more  subjectively  into 
the  review  process  because  of  difficulty 
in  interpreting  the  narrative  statement 
alone. 

2.  Separate  rating  for  each  of  the  two 
criterion. 

Pros: 

•  Sends  message  to  community'that 
both  criteria  are  important. 

•  NSF  program  staff  has  flexibility  to 
determine  relative  application . 
(weighting)  of  the  two  criteria  to  the 
functing  decision. 

•  Provides  program  officere  with 
better  information  for  making  funding 
decisions  and  can  provide  more  precise 
feedback  to  applicants. 

•  Eliminates  mere  averaging  of  ratings 
as  a  means  of  ranking  proposals. 

•  Ends  semantic  arguments  about 
whether  a  proposal  is,  e.g.,  "excellent" 
or  merely  "outstanding",  or  somewhere 
in  between.  .  . 

Cons:  "   '  '"■' 

•  May  complicate  the  ranking  of 
proposals  in  the  panel  review  process 
and  lead  to  proposal  ranking  that  do  not 
reflect  consensus. 

•  May  encourage  even  greater  degree 
of  "box  checking"  in  place  of 
substantive  comments,  i.e.,  could  result 
in  shorter  and  less  detailed  written 
comments. 

3.  Single  composite  rating  (for  the  two 
criteria). 

Pros: 

•  Simplest  to  imderstand  and  use. 

•  Easy  to  relate  proposal  ratings  to 
proposal  decisicMis. 


Cons: 

•  Reviewera  will  implicitly  weigh 
each  criterion;  may  not  give  much 
attention  to  criterion  #2  in  assigning 
overall  rating. 

•  Encourages  "box  checking"  rather 
than  substantive  comments. 

•  Scores  may  be  arbitrary  or 
imcalibrated  (i.e.,  too  lenient  or  strict). 

In  order  to  determine  which  is  the 
most  effective  rating  scheme  (i.e.,  one 
that  optimizes  rationality,  excellence, 
and  fairness)  the  Task  Force  encourages 
the  Foundation  to  experiment  with 
various  options.  In  designing  these 
experiments,  NSF  should  be  fully 
cognizant  of  recent  NIH  efforts  to 
redesign  its  peer  review  system. 

NSF  instructions  and  gxiidance  to 
reviewera  are  very  important  Hie 
system  will  be  improved  only  if  the 
reviewer  use  the  criteria  when 
evaluating  the  proposal  Thus,  whatever 
criteria  the  NSB  decides  upon,  they 
must  be  formatted  for  maximum  use. 
This  means  redesigning  the  review  form 
and  the  Grant  Proposal  Guide  so  that 
both  the  P.I.'s  and  reviewera  imderstand 
what  is  to  be  evaluated.  In  fact,  it  may 
be  advisable  to  design  different  review 
forms  for  different  classes  of  proposals; 
for  example,  for  investigator  initiated 
research  proposals,  for  large  facility 
proposals,  for  systemic  education 
reform  projects,  etc. 

In  order  to  illustrate  how  the  new 
criteria  might  be  presented  to  the  merit 
reviewer,  a  sample  draft  NSF  Proposal 
Review  Form  is  provided  in  Appendix 

B.  While  option  #2  (i.e.,  provide  a  rating 
for  each  criterion)  is  being  used  in  this 
case  for  illustration  purposes,  this  does 
not  imply  that  it  is  the  recommendation 
of  the  Task  Force. 

A  draft  one-page  synopsis  of  NSF's 
strategic  plan,  NSF  in  a  Changing 
World,  is  also  provided  in  the  Appendix 

C.  This  plan  provides  a  context  for 
shaping  the  Foundation's  future  through 
a  set  of  principles,  goals,  and  core 
strategies  that  are  aimed  at  developing 

a  greater  sense  of  interdependence 
between  the  research  and  education 
communities  and  the  public.  While  a 
one-to-one  mapping  of  the  generic 
review  criteria  to  the  NSF  strategic  plan 
is  not  necessary,  the  Task  Force  believes 
that  outside  expert  reviewera  should  be 
exposed  to  at  least  a  summary  of  the 
strategic  plan.  This  may  be 
accomplished  by  attaching  the  synopsis 
to  the  proposal  review  form. 

The  new  criteria  imply  that  changes 
to  NSF's  guidelines  for  preparing 
proposals  are  needed.  Tliis  should  be 
carefully  looked  at  by  NSF  management. 
At  the  very  least  changes  will  have  to  be 
made  in  the  Grant  Proposal  Guide. 
Additionally,  lit  all  NSF  program 
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solicitations  and  announcements,  NSF 
should  carefully  explain  the  full  set  of 
criteria  that  will  be  used  to  evaluate  the 
proposal,  including  those  related  to  the 
program's  investment  portfolio. 

VI.  Future  Action 

On  October  17. 1996,  the  National 
Science  Board  approved  the  release  of 
the  Task  Force  Discussion  Report, 
subject  to  final  clearance  by  the 
Executive  Committee,  not  as  NSB 
policy,  but  as  a  proposal  for  broader 
discussion  inside  and  outside  of  the 
Foundatien.  Specifically,  the  Director, 
NSF,  is  authorized  to:  "share  the  report 
with  the  Nation's  research  and 
education  community  for  comment,  for 
the  purpose  of  informing  the  Task  Force 
on  Merit  Review".  The  NSB  also 
requested  the  Task  Force  to  provide  its 
recommendations  at  the  March  1997 
Meeting  of  the  National  Science  Board, 
with  respect  to  the  nature  and  content 
of  the  new  general  criteria  for  review  of 


proposals  submitted  to  NSF  (see 
Appendix  D). 

Note.  To  encourage  the  broadest  possible 
conunent  and  discussion,  NSF  has  posted  a 
summary  of  this  document  along  with  a 
comparison  of  the  current  and  proposed 
merit  review  criteria  on  its  homepage  (http:/ 
/www.nsf.gov).  Most  important,  there  is  a 
response  box  for  you  to  provide  the  agency 
wiUi  your  feedback  electronically.  NSF  wants 
to  hear  your  views  and  specific  suggestions 
on  this  report. 

Appendices 

Appendix  A — Ctirrent  Criteria  (adopted 
in  1981) 

1.  Research  performer  competence — 
relates  to  the  capability  of  the 
investigators,  the  technical  soimdness  of 
the  proposed  approach,  and  the 
adequacy  of  the  institutional  resources 
available. 

2.  Intrinsic  merit  of  the  research — the 
likelihood  that  the  research  will  lead  to 
new  discoveries  or  fundamental 


advances  within  its  field  of  science  or 
engineering,  or  Lave  substantial  impact 
or  have  substantial  impact  on  progress 
in  that  field  or  in  other  science  and 
engineering  fields. 

3.  Utility  or  revlenace  of  the 
research— the  likelihood  that  the 
research  can  contribute  to  the 
achievement  of  a  goal  that  is  extrinsic  or 
in  addition  to  that  of  the  research  itself, 
and  thereby  serves  as  the  basis  for  new 
or  improved  technology  or  assist  in  the 
solution  of  societal  problems. 

4.  Effect  on  the  infi^structure  of 
science  and  engineering — the  potential 
of  the  proposed  research  to  contribute  to 
better  understanding  or  improvement  of 
the  quality,  distribution,  or  effectiveness 
of  the  nation's  scientific  and 
engineering  research,  education,  and 
manpower  base. 

BILUNQ  CODE  7BS»-«1-M 
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APPENDIX  B 


Sample  NSF  Proposal  Review  Fonn 


mpom  NO. 


Iiwliiniue 


Pniiu|Ml  InvntigMar 


lidi 


Please  cwdule  Ifaia  pnpoaal  awoidnig  to  te  tiro  NSB  criteria,  whicfa  ■«  ex^^ 

WUk  ratings  are  requested  fiar  each  criterion,  your  substantive  written  oomments  oo  the  proposal's  strengths  and 
;  are  oritical  to  the  evahiation.   (Continue  oo  additional  sfaert(s)  if  necessary) 


QtilBriaa  1. 


WhitielfaBinleHf«tual  merit  and  quahy  of  Ifae  proposed  activiQr?  (Provide  detailed 


OFair 


Criterion  2. 


What  are  the  broader  impacts  of  the  proposed  activity?  (Provide  detailed  conunents) 


^!iP;';|MMp!|gB|jKgp*!^!^"^^  ^w^M 


Rcviewa's  Name/Address/E-mail/Pbaoe/Fax  (Typed) 


Other  Siiggrsted  Reviewers  (Optional) 


(  )Pocr- 


'-v^'TPi*^ T^"r 'T ;^-^ ■.■v><-'^ '  ■■•  ■■••-••■■we 
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Sample  NSF  Proposal  Review  Form  -  Page  2 
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Appendix  C — Synopsis  of  NSF  Strategic 
Plan;  NSF  in  a  Oianging  World  (NSF 
95-24) 

In  1995,  the  National  Science 
Foundation  issued  its  strategic  plan, 
NSF  in  a  Changing  Wwld.  which 
reiterated  the  Foundation's  mission  and 
established  its  strategic  goals.  The 
National  Science  Foundation  Act  of 
1950  (Public  Law  81-507)  set  forth 
NSF's  mission  and  purpose. 

To  promote  the  progress  of  science:  to 
advance  the  national  health,  prosperity, 
and  welfaie:  to  secure  the  national 
defense  •  •  * 

As  described  in  NSF  in  a  Changing 
World,  the  National  Science  Foimdation 
has  three  long-range  goals: 

•  Enable  the  U.S.  to  uphold  a  position 
of  world  leadership  in  all  aspects  of 
science,  mathematics,  and  engineering. 
This  grows  from  the  conviction  that  a 
positiMi  of  world  leadership  in  science, 
mathematics,  and  engineering  provide 
the  Nation  with  the  broadest  range  of 
options  in  determining  the  course  of  our 
economic  futiue  and  our  national 
security. 

•  Promote  the  discovery,  integration, 
dissemination,  and  emplo}rment  of  new 
knowledge  in  service  to  society.  This 
goal  emphasizes  the  connection 
between  world  leadership  in  science 
and  engineering  on  the  one  hand  and 
contributions  in  the  national  interest  on 
the  other. 

•  Achieve  excellence  in  U.S.  science, 
mathematics,  engineering,  and 
technology  education  at  all  levels.. This 
goal  is  worthy  in  its  own  right,  and  also 
recognizes  that  the  first  two  goals  can  be 
met  only  by  providing  educational 
excellence.  It  requires  attention  to  needs 
at  every  level  of  schooling  and  access  to 
science,  mathematics,  engineering,  and 
technology  educational  opportimities    ■ 
for  every  member  of  society. 

To  move  toward  the  achievement  of 
these  goals,  NSF  employs  a  set  of  core 
strategies.  These  strategies  reaffirm  the 
Foundation's  traditions,  especially  its 
reliance  on  merit  review  of  investigator- 
initiated  proposals,  yet  at  the  same  time 
point  to  new  directions  for  the 
Foundation. 

•  Develop  intellectual  capital. 
Selecting  the  best  ideas  in  research  and 
education  and  the  most  capable  people 
to  carry  them  out  is  at  the  heart  of  NSF's 
programmatic  activities  and  the  merit 
review  system  with  which  we 
implement  those  programs.  Opening 
opportunities  for  all  Americans  to 
participate  fully  in  an  increasingly 
technological  society  is  an  essential  part 
of  NSF's  mission. 

•  Strengthen  the  physical 
infrastructure.  NSF's  programs  support 


investmoits  in  new  windows  on  the 
imi verse,  through  facilities  planning 
and  modernization,  instrument 
acQuisition,  design  and  development, 
ana  shared-use  research  platforms. 

•  Integrate  research  and  education. 
NSF  aims  to  infuse  education  with  the 
joy  of  discovery  and  to  bring  an 
awareness  of  the  needs  of  the  learning 
process  to  research,  creating  a  rich 
environment  for  both. 

•  Promote  partnerships.  For  NSF, 
success  requires  collaboration  with 
many  difiiarent  partners,  including 
universities,  industry,  elementary  and 
secondary  schools,  other  Federal 
agencies,  state  and  local  governments, 
and  other  institutions.  We  also  carry  out 
partnerships  across  national  boundaries. 

The  Foundation's  general  goals  and 
strategies^are  translated  into  a  diverse 
portfolio  of  activities,  which  often 
embody  more  than  one  strategy  and 
contribute  to  more  than  one  goal.  In 
tiun,  NSF's  efforts  interact  with  those  of 
other  Federal  agencies,  state  and  local 
governments,  school  districts,  schools, 
and  partners  in  the  private  sector  to 
produce  progress  toward  the  three  goals. 
NSF  does  not  itself  conduct  research  or 
educate  students.  Instead,  it  invests  the 
Nation's  resources  in  a  portfolio  of 
projects  and  activities  performed  by 
universities,  schools,  nonprofit 
institutions,  and  small  businesses.  NSF 
balances  its  investments  among  three 
broad  program  functions,  research, 
projects,  facilities,  and  education  and 
training. 

Appendix  D — Resolution  Approved  by 
the  National  Science  Board  at  its  339th 
Meeting,  on  October  17, 1996 

[NSB-96-1821 

October  17, 1996. 

Whereas,  competive  merit  review,  with 
peer  evaluation,  is  the  National 
Science  Foundation's  accepted 
method  of  informing  its  proposal 
decision  processes; 

Whereas,  the  Board  requested  that  the 
general  review  criteria  adopted  by  the 
Board  in  1981  be  re-examined  in  light 
of  the  Strategic  Plan  entitled  "NSF  in 
a  Changing  World,"  as  approved  by 
the  Board  in  October  1994; 

Whereas,  a  joint  Task  Force  of  Board 
members  and  Foundation  staff,  having 
reviewed  a  nimiber  of  studies,  surveys 
and  reports  and  engaged  in  extensive 
discussions  of  criteria  and  related 
matters,  have  produced  a  report 
containing  proposed  new  general 
criteria  for  the  review  of  NSF 
proposals; 

Whereas,  NSF  works  in  partnership 
with  the  Nation's  research  and 
education  community  in  all  its    . 
endeavors; 


Now  therefore  be  it  resolved,  that  the 
National  Science  Board: 

Receives  the  report  of  its  Task  Force 
on  Merit  Review  containing  proposed 
new  general  criteria  for  review  of 
proposals  submitted  to  NSF; 

Authorizes  the  Director,  NSF,  to  share 
the  report  with  the  Nation's  research 
and  education  community  for  comment, 
for  the  purpose  of  informing  the  Task 
Force  on  Merit  Review; 

And  asks  the  Task  Force  on  Merit 
Review  to  provide  its  recommendations 
at  the  March  1997  Meeting  of  the 
National  Science  Board,  with  respect  to 
the  nature  and  content  of  any  such 
criteria. 

(PR  Doc.  96-31214  Filed  12-6-96;  8:45  am) 

MLLMOCOOe  7SS6-ei-M 


NUCLEAR  REGULATORY 
COMMISSION 

[Docket  Nos.  50-445  and  90^446] 

Texas  Utilities  Electric  Company 
(Comanche  Peak  Steam  Electric 
Station  Units  1  and  2);  Order 
Approving  Application  Regarding  the 
Corporate  Restructuring  of  Texas 
Utilities  Company,  the  Parent  Holding 
Company,  for  Texas  Utilities  Electric 
Company,  To  Facilitate  the  Acquisition 
of  Enserch  Corporation 

I 

Texas  UtiUties  Electric  Company 
(TUEC)  is  sole  owner  of  Comanche  Peak 
Steam  Electric  Station  (CPSES),  Units  1 
and  2.  TUEC  holds  Facility  Operating 
License  Nos.  DPR-87  and  DPR-89 
issued  by  the  U.S.  Nuclear  Regulatory 
Commission  (NRC)  pursuant  to  Part  50 
of  Title  10  of  the  Code  of  Federal 
Regulations  (10  CFR  Part  50)  on  April 
17,  1990,  and  April  6, 1993, 
respectively.  Under  these  licenses, 
TUEC  has  the  authority  to  possess  and 
operate  Comanche  Peak  Steam  Electric 
Station,  Units  1  and  2,  located  in 
Somervell  Coimty,  TX.  TUEC  is 
currently  a  wholly  owned  subsidiary  of 
Texas  Utilities  Company  (TUC). 

n 

By  letter  dated  September  20, 1996, 
TUEC  informed  the  Commission  that 
TUC  was  in  the  process  of 
implementing  a  corporate  restructuring 
to  facilitate  TUC's  acquisition  of 
ENSERCH  Corporation  (ENSERCH).  The 
acquisition  will  be  accomplished 
through  the  following  merger 
transactions:  (1)  the  formation  of  a  new 
Texas  Corporation,  TUC  Holding 
Company,  and  two  new  subsidiaries  of 
TUC  Holding  Company  (i.e.,  TUC 
Mei^er  Corporation  and  Enserch  Merger 
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Corporation);  (2)  the  merger  of  TUC 
Merger  Corporation  with  and  into  TUC 
with  TUC  being  the  surviving        ,  .. 
corporation;  and  (3)  the  merger  of  *"■     " 
Enserch  Merger  Corporation  with  and 
into  ENSERCH  with  ENSERCH  being 
the  surviving  company.  Upon  the 
consummation  of  these  transactions, 
TUC  and  ENSERCH  will  both  become 
wholly  owned  subsidiaries  of  TUC 
Holding  Company,  which  will  change 
its  name  to  Texas  Utilities  Company. 
TUEC  would  continue  to  remain  the 
sole  owner  and  operator  of  CPSES, 
Units  1  and  2.  Upon  consummation  of 
the  restructuring,  current  stockholders 
of  TUC  would  become  stockholders  of 
the  new  TUC  and  would  hold 
approximately  94  percent  of  the  issued 
and  outstandUig  shares  of  common 
stock  of  the  new  TUC.  In  addition, 
current  stockholders  of  ENSERCH 
would  also  become  stockholders  of  the 
new  TUC  and  would  hold  the  remaining 
6  percent  of  the  common  stock  of  the 
new  TUC.  TUEC  requested,  to  the  extent 
necessary,  the  Commission's  approval  of 
the  corporate  restructiiring,  pursuant  to 
10  CFR  50.80.  Notice  of  this  application 
for  approval  was  published  in  the 
Federal  Registo*  on  November  13, 1996 
(61  FR  58256),  and  an  Environmental 
Assessment  and  Finding  of  No 
Significant  Impact  was  published  in  the 
Federal  Register  on  November  19, 1996 
(61  FR  58897). 

Under  10  CFR  50.80(a),  no  license 
shall  be  transferred,  directly  or 
indirectly,  through  transfer  of  control  of 
the  license,  unless  the  Conunission  shall 
give  its  consent  in  writing.  Upon  review 
of  the  information  submitted  in  the 
letter  of  September  20,  1996,  and  other 
information  before  the  Conmiission,  the 
NRC  staff  has  determined  that  the 
restructuring  of  TUC  will  not  affect  the 
qualifications  of  TUEC  as  holder  of  the 
licenses,  and  that  the  transfer  of  control 
of  the  licenses  for  CPSES,  to  the  extent 
effected  by  the  restructuring  of  TUC.  is 
.otherwise  consistent  with  applicable 
provisions  of  law,  regulations,  and 
orders  issued  by  the  Commission, 
subject'to  the  conditions  set-forth 
herein.  These  findings  are  supported  by 
a  Safety  Evaluation  dated  November  29. 
1996. 

in 

Accordingly,  pursuant  to  Sections 
161b,  161i,  1610,  and  184  of  the  Atomic 
Energy  Act  of  1954,  as  amended,  42 
use  §§  2201(b),  2201(i),  2201(o)  and 
2234,  and  10  CFR  50.80,  it  is  hereby 
ordered  that  the  Commission  approves 
the  application  regarding  the 
restructuring  of  TUC  subject  to  the 
following:  (1)  TUEC  shall  provide  the 
Director  of  the  Office  of  Nuclear  Reactor 


Regulation  a  copy  of  any  application,  at 
the  time  it  is  filed,  to  transfer  (excluding 
grants  of  security  interests  or  liens)  from 
TUEC  to  its  direct  or  indirect  parent 
company  or  to  any  other  affiliated 
company,  facilities  for  the  production, 
transmission,  or  distribution  of  electric 
energy  having  a  depreciated  book  value 
exceeding  10  percent  (10%)  of  TUEC's 
consolidated  net  utility  plant,  as 
recorded  on  TUEC's  books  of  accoimt; 
and  (2)  should  the  restructuring  of  TUC 
not  be  completed  by  December  31, 1997, 
this  Order  shall  become  null  and  void, 
provided,  however,  on  application  and 
for  good  cause  shown,  such  date  may  be 
extended. 

IV 

By  January  8, 1997,  any  person 
adversely  affected  by  this  Order  may  file 
a  request  for  a  hearing  with  respect  to 
issuance  of  the  Order.  Any  person 
requesting  a  hearing  shall  set  forth  with 
particularity  how  that  interest  is 
adversely  affected  by  this  Order  and 
shall  address  the  criteria  set  forth  in  10 
CFR  2.714(d). 

If  a  hearing  is  to  be  held,  the 
Commission  will  issue  an  order 
designating  the  time  and  place  of  such 
hearing. 

The  issue  to  be  considered  at  any 
such  hearing  shall  be  whether  this 
Order  should  be  sustained. 

Any  request  for  a  hearing  must  be 
filed  with  the  Secretary  of  the 
Commission,  U.S.  Nuclear  Regulatory 
Commission,  Washington,  DC  2 055 5- 
0001,  Attention:  Docketing  and  Services 
Branch,  or  may  be  delivered  to  11555 
Rockville  Pike,  Rockville,  Maryland 
between  7:45  am  and  4:15  pm  Federal 
workdays,  by  the  above  date.  Copies 
should  be  also  sent  to  the  Office  of  the 
General  Counsel,  and  to  the  Director, 
Office  of  Nuclear  Reactor  Regulation, 
U.S.  Nuclear  Regulatory  Commission, 
Washington,  DC  20555,  and  to  George  L. 
Edgar,  Esquire,  Morgan,  Lewis  & 
Bockius,  1800  M  Stireet,  N.W.. 
Washington,  DC  20036-5869,  attorney 
for  TUEC. 

For  further  details  with  respect  to  this 
Order,  see  the  apphcation  for  approval 
of  the  corporate  restructuring  dated 
September  20, 1996,  which  is  available 
for  pubUc  inspection  at  the 
Commission's  PubUc  Document  Room, 
the  Gelman  Building,  2120  L  Street, 
N.W.,  Washington,  DC,  and  at  the  local 
public  docimient  room  located  at  the 
University  of  Texas  at  Arlington  Library, 
Government  PubUcations/Maps,  702 
College,  P.O.  Box  19497,  Arlington,  TX 
76019. 

Dated  at  Rockville,  Maryland,  this  29di  day 
of  November  1996. 


For  the  Nuclear  Regulatory  Commissioo. 
Frank  J.  Min|^, 

Acting  Director,  Ofpce  ofNuclem  Beactm 
Regulation. 

[PR  [)oc  96-31222  Filed  12-6-96;  8:45  am] 
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SECURtTIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  IC-22363;  812-1006^ 

OCC  Distributors,  et  ai.;  Notice  of 
Application 

December  2. 1996. 

AGENCY:  Securities  and  Exchange 

Commission  ("SEC"). 

ACTION:  Notice  of  application  for 

exemption  under  the  Investment 

Company  Act  of  1940  (the  "Act"). 

APPUCANTS:  OCC  Distiibutors  (the 
"Sponsor")  and  Qualified  Unit 
Investment  Trust  Liquid  Series 
("QUILTS"),  Equity  Sti«tegi(J  Ten 
Series;  QUILTS,  Equity  Strategic  Five 
Series;  QUILTS.  Opportunity  Trust 
Series;  QUILTS,  U.S.  Treasury  Trust 
Series;  QUILTS,  Corporate  Trust  Series; 
and  QUILTS,  Municipal  Insured  Series 
(the  "Trusts"). 

RELEVANT  ACT  SECTIONS:  Order  requested 
pursuant  to  section  6(c)  for  exemptions 
from  sections  2(a)(32),  2(a)(35),  22(d), 
and  26(a)(2)  of  the  Act  and  rule  22c-l 
thereunder,  and  pursuant  to  section 
11(a)  to  supersede  a  prior  order  (the 
"Prior  Order") '  for  an  exemption  from 
section  lie). 

SUMMARY  OF  APPUCATION:  Applicants 
seek  to  impose  sales  charges  on  a 
deferred  basis,  waive  the  deferred  sales 
charge  in  certain  cases,  and  offer 
exchange  and  rollover  privileges  at  a 
reduced  sales  charge  that  would  extend 
to  units  having  deferred  sales  charges. 
FHJNQ  DATE:  The  appUcation  was  filed 
on  March  28, 1996  and  amended  on  July 
16, 1996.  Applicants  have  agreed  to  file 
an  additional  amendment,  the  substance 
of  which  is  incorporated  herein,  during 
the  notice  period. 

HEARING  OR  NOTIFICATION  OF  HEARING:  An 
order  granting  the  application  will  be 
issued  unless  the  SEC  orders  a  hearing. 
Interested  persons  may  request  a 
hearing  by  writing  to  the  SEC's 
Secretary  and  serving  applicants  with  a 
copy  of  the  request,  personally  or  by 
mail.  Hearing  requests  shotdd  be 
received  by  the  SEC  by  5:30  p.m.  on 
December  27. 1996  and  shoidd  be 
accompanied  by  proof  of  service  on 


>  Quest  for  Value  Distributors,  Investment 
Compuiy  Act  Release  Nos.  21079  (May  17. 1995) 
(notice)  and  21133  Qune  13. 1995) 
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applicants,  in  the  form  of  an  affidavit  or, 
for  layers,  a  certificate  of  service. 
Hearing  requests  should  state  the  nature 
of  the  writer's  request,  the  reason  for  the 
request,  and  the  issues  contested. 
Persons  may  request  notification  of  a 
hearing  by  writing  to  the  SEC's 
Secretary.  • 

ADDRESSES:  Secretary,  SEC,  450  Fifth 
Street  N.W.,  Washington,  D.C.  20549. 
Applicants,  OCC  Distributors,  Two 
World  Financial  Center,  225  Liberty 
Street,  New  York,  New  York  10080- 
6116,  Attention:  Susan  A.  Murphy. 
FOR  FURTHER  INFORMATION  CONTACT: 
David  W.  Grim,  Staff  Attorney,  at  (202) 
942-0571,  or  Mercer  E.  Bullard.  Branch 
Chief,  at  (202)  942-0564  (Division  of 
Investment  Management,  Office  of 
Investment  Company  Regulation). 
SUPPlfMENTARY  INFORMATION:  The 
following  is  a  summary  of  the 
application.  The  complete  application 
may  be  obtained  for  a  fise  at  the  SEC's 
Public  Reference  Branch. 

Applicants'  Representations 

1.  Each  of  the  Trusts  is  a  unit 
investment  trust  registered  as  an 
investment  company  under  the  Act  and 
is  sponsored  by  the  Sponsor.  Each  of  the 
trusts  consists  of  one  or  more  series  of 
separate  unit  investment  trusts  issuing 
securities  registered  under  the 
Securities  Act  of  1933  ("Series"). 
Applicants  request  that  the  relief  sought 
herein  apply  to  any  future  trusts 
sponsored  by  the  Sponsor,  and  any 
future  series  of  such  trusts. 

2.  Each  Series  is  created  by  a  trust 
indenture  among  the  Sponsor,  a  banking 
institution  or  trust  company  as  trustee, 
and  an  evaluator.  The  Sponsor  acquires 
a  portfobo  of  securities  which  it 
deposits  with  the  trustee  in  exchange  for 
certificates  representing  units  of 
fractional  imdivided  interest  in  the 
deposited  portfolio  ("Units").  The  Units 
are  then  offered  to  the  public  through 
the  Sponsor,  imderwriters,  and  dealers 
at  a  public  offering  price  which,  during 
the  initial  ofiiering  period,  is  based  upon 
the  aggregate  offering  side  evaluation  of 
the  imderlying  securities  plus  a  0.85% 
to  4.50%  of  the  public  offering  price, 
generally  depending  on  the  terms  of  the 
underlying  securities.  The  maximum 
charge  is  usually  subject  to  reduction  in 
compliance  with  rule  22d-l,  under 
certain  stated  circumstances  disclosed 
in  the  prospectus,  such  as  for  a  voliune 
discount  purchase. 

3.  Applicants  seek  a  order  under 
section  6(c)  exempting  them  fitun 
sections  2(a)(32),  2(a)(35),  22(d),  and 
26(a)(2)  of  the  Act,  and  rule  22c-l 
thereunder,  to  the  extent  necessary  to 
permit  them  to  impose  a  deferred  sales 


charge  ("DSC")  on  Units,  and  vary  or 
waive  the  DSC  under  certain 
drcimistances.  Under  applicants' 
proposal,  the  Sponsor  will  determine 
the  TnaviiHiim  amount  of  the  sales 
charge  per  Unit.  The  Sponsor  will  have 
the  discretion  to  defer  the  collection  of 
all  of  part  of  such  sales  charge  over  a 
period  (the  "Collection  Period") 
subsequent  to  the  settlement  date  for  the 
purchase  of  Units.  The  Sponsor  will  in 
no  event  add  to  the  deferred  amount  of 
the  sales  charge  any  additional  amoiint 
for  interest  or  any  similar  or  related 
charge  to  reflect  or  adjiist  for  the  "time 
valiie  of  money,"  and  the  DSC  will  not 
apply  to  increases  in  the  value  pet  Unit 
after  the  date  of  purchase. 

4.  The  Sponsor  anticipates  collecting 
a  portion  of  the  total  sales  charge  "up- 
front," I.e..  immediately  upon  purchase 
of  Trust  Units.  The  balance  of  the  sales 
charge  per  Trust  Unit  as  of  the  initial 
date  of  deposit  will  be  collected  over  the 
Collection  Period  for  the  particular 
Series.  A  ratable  portion  of  the  sales 
charge  remaining  to  be  collected  will  be 
educated  from  each  unitholder's 
distributions  on  the  Units  ("Distribution 
Deductions")  during  the  Collection 
Period  imtil  the  total  amount  of  the 
sales  charge  per  Unit  is  collected.  To  the 
extent  that  distribution  income  is 
sufficient  to  make  the  requisite 
Distribution  Deductions,  the  trustee  will 
withdraw  the  appropriate  amount  of  the 
DSC  from  such  chstribution  income  and 
will  pay  such  amount  directly  to  the 
Sponsor.  If  distribution  income  is 
insufficient  to  pay  a  DSC  installmrait, 
the  trustee,  pursuant  to  the  powers 
granted  in  the  trust  indenture,  will  have 
the  ability  to  sell  portfolio  seouities  in 
an  amount  necessary  to  provide  the 
requisite  payments. 

5.  It  is  the  Sponsor's  current  intention 
to  deduct  any  amoimt  of  unpaid  DSC 
expense  from  the  proceeds  of  any 
redemption  of  Units  or  any  sale  of  Units 
to  the  Sponsor.  For  purposes  of 
calculating  the  amount  of  the  DSC  due 
upon  redemption  or  sale  of  Units,  it  will 
be  assxuned  that  Units  on  which  the 
sales  charge  has  been  paid  in  full  are 
liquidated  first.  Any  Units  Uquidated 
over  and  above  such  amounts  will  be 
subject  to  the  DSC,  which  will  be 
applied  on  the  assumption  that  Units 
held  for  the  longest  time  are  redeemed 
first. 

6.  The  Sponsor  may  adopt  a 
procedure  of  waiving  the  DSC  in  ^ 
connection  with  redemptions  or  sales  of 
Units  imder  certain  circumstances.  Any 
such  waiver  will  be  disclosed  in  the 
prospectus  for  each  Series  subject  to  the 
waiver,  and  will  be  implemented  in 
accordance  with  rule  22d-l.     -.'     -■.   • 


7.  Applicants  also  request  an  order 
under  section  11(a)  of  the  Act  to 
supersede  the  Prior  Order  granting  an 
exemption  fit)m  section  11(c)  of  the  Act. 
Apphcants  propose  to  offer  an  exchange 
privilege  to  unitholders  of  the  Trusts  at 
a  redu^d  sales  charge  (the  "Exchange 
Privilege**).  Unitholders  would  be  able 
to  exchange  any  of  their  Units  for  Units 
of  one  or  more  available  Series  of  the 
Trusts  (an  "Exchange  Trust"). 
Applicants  also  propose  to  offer  a 
rollover  privilege  to  unitholders  of  the 
Trusts  at  a  reduced  sales  charge  (the 
"Rollover  Privilege").  Unitholders 
would  be  able  to  "roll  over"  their  Units 
in  a  Series  which  is  terminating  for 
Units  of  one  or  more  new  Series  of  the 
Trusts  (a  "Rollover  "frust").  Applicants 
seek  to  supersede  the  Prior  Order  in 
order  to  create  a  Exchange  Privilege  and 
Rollover  Privilege  that  would  extend  to 
all  exchanges  of  Units  sold  either  with 

a  fixed  sales  charge  or  with  a  DSC  for 
Units  of  an  Exchange  Trust  or  Rollover 
Trust  sold  either  vvith  a  fixed  sales 
charge  or  with  a  DSC. 

8.  To  exercise  the  Exchange  Privilege 
or  Rollover  Privilege,  a  unitholder  must 
notify  the  Sponsor.  Exercise  of  the 
Exchange  Privilege  or  Rollover  Privilege 
is  subject  to  the  following  conditions: 
(a)  the  Sponsor  must  be  maintaining  a 
secondary  market  in  Units  of  the  Trust 
held  by  the  unitholder  and  Units  of  the 
Trust  to  be  acquired  in  the  exchange,  (b) 
at  the  time  of  the  exchange,  there  must 
be  Units  of  the  Exchange  Trust  or 
Rollover  Trust  to  be  acquired  available 
for  sale,  and  (c)  exchanges  will  be  in 
whole  units  only. 

9.  While  Units  of  an  appficable  Series 
are  normally  sold  on  the  secondary 
market  with  maximum  sales  charges 
ranging  from  0.85%  to  4.50%  of  the 
public  offering  price,  the  sales  charge  on 
Units  acquired  pursuant  to  the 
Exchange  Privilege  or  Rollover  Privilege 
will  generally  be  reduced.  In  any  event, 
an  investor  who  purchases  units  under 
the  exchange  or  rollover  option  will  pay  • 
a  lower  sales  charge  than  that  which 
would  be  paid  by  a  new  investor.  An 
adjustment  will  be  made  if  Units  of  any 
Series  are  exchanged  within  five  months 
of  their  acquisition  for  Units  of  a  Series 
with  a  higher  sales  charge.  In  this  case, 
the  exchange  fee  will  be  the  greater  of 
the  applicable  reduced  sales  charges 
previously  collected  and  the  normal 
sales  charge  of  the  Unit  being  acquired. 

Applicants'  Legal  Analysis 

1.  Under  section  6(c),  the  SEC  may 
exempt  any  person  or  transaction  from 
any  provision  of  the  Act  or  any  rule 
thereimder  to  the  extent  that  such 
exemption  is  necessary  or  appropriate 
in  the  public  interest  and  consisteof' ' 
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with  the  protection  of  investors  and  the 
purposes  fairly  intended  by  the  policy 
and  provisions  of  the  Act.  Applicants 
believe  that  their  proposal  meets  these 
standards. 

2.  Section  4(2)  of  the  Act  defines  a 
"unit  investment  trust"  as  an 
investment  company  which  "issues 
only  redeemable  securities."  Section 
2(a)(32)  defines  a  "redeemable  security" 
as  a  seoirity  that,  upon  its  presentation 
to  the  issuer,  entitles  the  unitholder  to 
receive  approximately  his  or  her 
proportionate  share  of  the  issuer's 
current  net  assets,  or  the  cash  equivalent 
of  those  assets.  AppUcants  state  that  to 
avoid  uncertainty  regarding  whether  the 
imposition  of  the  DSC  in  the  manner 
described  in  the  application  would 
cause  Units  of  the  Trust  to  fall  outside 
the  definition  of  "redeemable  seciuity," 
applicants  request  an  exemption  from 
the  operation  of  section  2(a](32)  to  the 
extent  necessary  to  permit 
implementation  of  the  DSC  under  the 
deferred  sales  charge  program.  ' 

3.  Section  2(a)(35)  defines  the  term 
"sales  load"  to  be  the  difference 
between  the  sales  price  and  the  portion 
of  the  proceeds  invested  by  the 
depositor  or  trustee.  Therefore, 
applicants  submit  that  this  arrangement 
is  within  the  section  2(a)(35)  definition 
of  sales  load,  but  for  the  timing  of  the 
imposition  of  the  charge. 

4.  Rule  22c-l,  promulgated  piu^uant 
to  the  SEC's  authority  under  section 
22(c)  of  the  Act,  requires  that  the  price 
of  a  redeemable  security  issued  by  an 
investment  company  for  purposes  of 
sale,  redemption,  and  repurchase  be 
based  on  the  security's  current  net  asset 
value.  Applicants  note  that  the  DSC 
would  be  deducted  at  the  time  of 
redemption  of  repurchase  from  the 
unitholder's  proportionate  Uquidation 
proceeds.  Applicants  state  that  in  order 
to  avoid  any  possibility  that  questions 
might  be  raised  as  to  the  potential 
applicabiUty  of  rule  22c-l,  appUcants 
request  an  exemption  from  the 
operation  of  the  provisions  of  the  rule 
to  the  extent  necessary  or  appropriate  to 
permit  applicants  to  implement  the  DSC 
imder  the  proposed  deferred  sales 
charge  program. 

5.  Section  22(d)  requires  an 
investment  company  and  its  principal 
underwriter  and  dealer  to  sell  seciuities 
only  at  a  current  public  offering  price 
described  in  the  investment  company's 
prospectus.  Sales  loads  historically  were 
deemed  to  be  subject  to  the  provisions 
of  section  22(d)  because  they  were 
traditionally  a  component  of  the  public 
offering  price;  hence  all  investors  were 
charged  the  same  sales  load.  Rule  22d- 

1  was  adopted  to  permit  the  sale  of 
redeemable  securities  at  prices  which 


reflect  scheduled  variations  in  the  sales 
load.  Applicants  state  that  in  the 
interest  of  clarity,  applicants  request  an 
exemption  from  the  provisions  of 
section  22(d)  in  order  to  permit 
scheduled  variations  or  waivers  of  the 
DSC  under  certain  circumstances. 

6.  Section  26(a)(2),  in  relevant  part, 
prohibits  a  trustee  or  custodian  of  a  ujiit 
investment  trust  from  collecting  from 
the  Trust  as  an  expense  any  payment  to 
a  depositor  or  principal  imderwriter 
thereof.  Applicants  state  that  in  order  to 
avoid  any  possibility  that  questions  may 
be  raised  as  to  the  propriety  of  the 
trustee  disbursing  sales  charges  to  the 
Sponsor,  applicants  request  an 
exemption  from  section  26(a)(2)(C)  to 
the  extent  necessary  to  permit  the 
trustee  to  collect  deductions  and 
disburse  them  to  the  Sponsor  as 
contemplated  by  the  deferred  sales 
charge  program. 

7.  Section  11(c)  prohibits  any  offers  of 
exchange  of  the  securities  of  a  registered 
unit  investment  trust  for  the  securities 
of  any  other  investment  company, 
imless  the  terms  of  the  offer  have  been 
approved  by  the  SEC  under  section 
11(a).  Applicants  submit  that  certain 
savings  in  sales  related  expenses 
involving  repeat  investors  may 
appropriately  be  passed  along  to  such 
investors,  which  savings  will  be 
recognized  by  a  reduction  in  the  sales 
charge  of  the  Unit  exchanged  into. 
Applicants  believe  that  whether  the 
sales  charge  on  the  Unit  exchanged  is 
collected  up-front  or  on  a  deferred  basis 
in  no  way  affects  the  nature  of  these 
savings. 

8.  AppUcants  represent  that 
unitholders  will  not  be  induced  or 
encoiu-aged  to  participate  in  the 
Exchange  or  Rollover  Privilege  through 
an  active  advertising  or  sales  campaign. 
The  Sponsor  recognizes  its 
responsibility  to  its  customers  against 
generating  excessive  commissions 
through  churning  and  represents  that 
the  sales  charge  collected  will  not  be  a 
significant  economic  incentive  to 
salesman  to  promote  inappropriately  the 
Exchange  or  Rollover  Privilege.  The 
Sponsor  also  believes  that  the  operation 
and  implementation  of  the  DSC  program 
will  be  adequately  disclosed  and 
explained  to  potential  investors  as  well 
as  unitholders. 

Applicants'  Conditions 

Applicants  agree  that  any  order 
granting  the  requested  relief  will  be 
subject  to  the  foUovnne  conditions: 

1 .  Whenever  the  Exchange  Privilege 
or  Rollover  Privilege  is  to  be  terminated 
or  its  terms  are  to  be  amended 
materially,  any  unitholder  of  a  security 
subject  to  that  privilege  will  be  given 


prominent  notice  of  the  impending 
termination  or  amendment  at  least  60 
days  prior  to  the  date  of  termination  or 
the  effective  date  of  the  amendment, 
provided  that:  (a)  no  such  notice  need 
be  given  if  the  only  material  effect  of  an 
amendment  is  to  reduce  or  eliminate  the 
sales  charge  payable  at  the  time  of  an 
exchange,  to  add  one  or  more  new     '  '- 
Series  eUgible  for  the  Exchange 
Privilege  or  Rollover  Privilege,  or  to 
delete  a  Series  which  has  terminated; 
and  (b)  no  notice  need  be  given  if,  imder 
extraordincuy  circumstances,  either  (i) 
there  is  a  suspension  of  the  redemption 
of  Units  of  an  Exchange  Trust  or 
Rollover  Trust  under  section  22(e)  of  the 
Act  and  the  rules  and  regulations 
promulgated  thereunder,  or  (ii)  an 
Exchange  Trust  or  Rollover  Trust 
temporarily  delays  or  ceases  the  sale  of 
its  Units  because  it  is  unable  to  invest 
amounts  effectively  in  acccndance  with 
applicable  investment  objectives, 
pohcies,  and  restrictions. 

2.  An  investor  who  purchases  Units 
under  the  Exchange  Privilege  or 
Rollover  Privilege  will  pay  a  lower  sales 
charge  than  that  which  would  be  paid 
for  the  Units  by  a  new  investor.  The 
reduced  sales  charge  will  be  reasonably 
related  to  the  expense  of  providing  such 
service,  and  may  include  an  amount 
that  will  fairly  and  adequately 
compensate  the  Sponsor. 

3.  The  prospectus  of  each  Series  and 
any  sales  literature  or  advertising  that 
mentions  the  existence  of  the  Exchange 
Privilege  or  the  Rollover  Privilege  will 
disclose  that  the  Exchange  Privilege  and 
the  Rollover  Privilege  are  subject  to 
termination  and  that  their  terms  are 
subject  to  change. 

4.  Each  Series  offering  Units  subject  to 
a  DSC  will  include  in  its  prospectus  the 
table  required  by  item  2  of  Form  N-IA 
(modified  as  appropriate  to  reflect  the 
differences  between  unit  investment 
trusts  and  open-end  management 
investment  companies)  and  a  schedule 
setting  forth  the  nimiber  and  date  of 
each  installment  payment 

For  the  Cominission,  by  the  Division  of 
Investment  Management,  under  delegated 
authority. 

Mai^garet  H.  McFarland, 

Depu  ty  Secretary. 

[FR  Doc.  96-31150  Filed  12-6-96;  8:45  am] 

BIUJNG  COOe  CTIT-Ot-M 


Sunshine  Act  Meeting 

Notice  is  hereby  given,  pursuant  to 
the  provisions  of  the  Government  in  the 
Simshine  Act,  Pub.  L.  94-409.  that  the 
Securities  and  Exchange  Commission 
will  hold  the  following  meeting  during 
the  week  of  December  9, 1996. 
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A  closed  meetiog  wlU  be  held  on 
Thunday,  December  12. 1996,  at  10:00 
a.m. 

Commissioners,  Counsel  to  the 
Commissioners,  the  Secretary  to  the 
Commission,  and  recording  secretaries 
will  attend  the  closed  meeting.  Certain 
staff  members  who  have  an  interest  in 
the  matters  may  also  be  present. 

The  General  Counsel  of  the 
Commission,  or  his  designee,  has 
certified  that,  in  his  opinion,  one  or 
more  of  the  exemptions  set  forth  in  5 
U.S.C  552b(c)(4),(8).  (9)(A)  and  (10  and 
17  CFR  200.402(a)(4),  (8).  (9)(i)  and  (10). 
permit  consideration  of  the  scheduled 
matters  at  the  closed  meeting. 

Commissioner  Wallman,  as  duty 
officer,  voted  to  consider  the  items 
listed  for  the  closed  meeting  in  a  closed 
session. 

The  subject  matter  of  the  closed 
meeting  scheduled  for  Thursday, 
December  12. 1996,  at  10:00  a.m.,  will 
be: 

Institution  and  settlement  of  administrative 
proceedings  of  an  enforcement  nature. 

At  times,  changes  in  Commission 
priorities  require  alterations  in  the 
schediiling  of  meeting  items.  For  further 
information  and  to  ascertain  what,  if 
any,  matters  have  been  added,  deleted 
or  postponed,  please  contact:  The  Office 
of  the  Secretary  at  (202)  942-7070. 

Dated:  December  4, 1996. 
Jonadian  G.  Katz,    ^ 
Secretary. 

(FR  Doc.  96-31336  Filed  12-5-96;  11:48  am) 
MUMQ  cooe  soio-»i-ai 


[ReieaM  No.  34-38013;  FHe  No.  SR-OCC- 
96-17] 

Self-Regulatory  Organizations;  The 
Options  Clearing  Corporation;  Notice 
of  Filing  and  Immediate  Effectiveness 
of  Proposed  Rule  Change  Relating  to 
the  Source  of  Prices  for  Certain 
Government  Securities 

December  3, 1996. 

Piirsuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act"),i  notice  is  hereby  given  that  oo 
November  8, 1996,  The  Options 
Clearing  Corporation  ("OCC")  filed  with 
the  Securities  and  Exchange 
Commission  ("Commission")  the 
proposed  rule  change  as  described  in 
Items  I,  n,  and  YH  below,  which  items 
have  been  prepared  primarily  by  OCC. 
The  Commission  is  publishing  this 
notice  to  solicit  comments  from 


interested  persons  on  the  proposed  rule 
change.     » 

I.  Self  Regolaiory  Organization'* 
Statnnent  of  the  Tarns  of  Substance  of 
the  Proposed  Rule  Change  -^  ^t. '-_ 

The  proposed  rule  change  amends 
Section  3,  Article  VII  of  OCC's  By-laws 
and  Rule  604  of  OCC's  Rules  by 
replacing  the  Federal  Reserve  Bank  of 
New  York  ("NY  FED")  and  the  Bank  of 
Canada  as  OCC's  source  for  U.S.  and 
ronodinn  Government  seciuities  prices 
with  "a  source  designated  by"  OCC 

n.  Self  Regulatory  Organization's 
Statement  of  the  Purpose  oC  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change  -     «;  ^ 

In  its  filing  with  the  Commission, 
OCC  included  statements  concerning 
the  piupose  of  and  basis  for  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  IV  below.  OCC  has  prepared 
siunmaries,  set  forth  in  sections  (A),  (B), 
and  (C)  below,  of  the  most  significant 
aspects  of  such  statements.' 

[A)  Self  Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for.  the  Proposed  Rule 
Change 

The  purpose  of  the  proposed  rule 
change  is  to  amend  Section  3,  Article 
Vni  of  OCC's  By-laws  and  OCC's  Rule 
604  to  eliminate  reference  to  the  NY 
FED  and  the  Bank  of  Canada  as  the 
required  sources  for  U.S.  and  Canadian 
Government  securities  prices.  The 
proposed  rule  change  will  allow  OCC  to 
receive  prices  from  a  source  designated 
by  OCC  Currently,  Section  3  states  that 
OCC  will  value  U.S.  Government 
secuirities'deposited  as  contributions  to 
the  clearing  fund  based  on  bid  prices 
supplied  by  the  NY  FED.  Additionally. 
Rule  604  states  that  OCC  will  value  U.S. 
Government  securities  pledged  as 
margin  collateral  based  on  bid  prices 
supplied  by  the  NY  FED.  Section  3  and 
Riile  604  also  require  OCC  to  establish 
prices  for  G^adian  Government 
securities  based  on  prices  provided  by 
the  Bank  of  Canada.  

On  October  15. 1996,  the  NY  FED 
ceased  disseminating  composite 
quotations  for  U.S.  Government 
securities.  The  NY  FED  informed  OCC 
that  the  function  of  providing  prices  for 
U.S.  Government  securities  would  be 
better  performed  by  a  commercial 
service.  Prior  to  such  date,  OCC's 
vendor  for  U.S.  Government  securities 


received  its  prices  from  the  NY  FED.  On 
October  15th,  OCC's  vendor  started 
receiving  U.S.  Govenunent  seciuities 
prices  firam  GovPX.  a  leading 
independent  provider  of  financial  data. 
GovPX  is  one  of  the  most  widely  used 
sources  of  U.S.  Government  seciuities 
prices.  Their  prices  are  based  on  bid  and 
offiar  quotations  reported  by  five  of  the 
six  interdealer  brokers  in  U.S. 
Government  securities.  OCC  intends  to 
continue  using  Gov  PX  as  its  source  for  . 
U.S.  Govemmeflt  securities  prices 

In  addition.  Rule  604  currently  allows 
OCC  such  discretion  in  the  case  of  other 
foreign  government  securities.  This 
amendment  would  make  the  language  of 
Rule  604  consistent  as  it  pertains  to  the 
source  of  U.S.,  Canadian,  and  other 
countries  government  securities  prices. 
Furthermore,  the  proposed  rule  change 
would  give  OCC  the  .flexibility  to  use  a 
vendor  that  supplies,  in  OCC's  opinion, 
the  most  reliable  prices  for  U.S.  and 
Canadian  Government  securities. 
Finally,  the  proposed  rule  change  would 
eliminate  the  necessity  to  file  a 
proposed  rule  change  each  time  a 
specific  named  vendor  ceases  to  supply 
price  quotations. 

OCC  believes  the  proposed  rale 
change  is  consistent  with  Section  17A  of 
the  Act  and  the  rules  and  regulations 
thereunder  because  the  proposed  rule 
change  vrill  promote  the  prompt  and 
arcurate  clearance  and  settlement  of 
securities  transactions. 

(B)  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

OCC  does  not  believe  that  the 
proposed  rule  change  would  impose  any 
burden  on  competition. 

(C)  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants  or  Others 

Comments  were  not  and  are  not 
intended  to  be  solicited  by  OCC  with 
respect  to  the  proposed  nile  change,  and 
none  were  received. 

IIL  Date  of  EfiEectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

The  foregoing  rule  change  has  become 
effective  pursuant  to  Section 
19(b)(3)(A)(iii)  ^  of  the  Act  and  pursuant 
to  Rule  19b-4{e)(3)  *  promulgated 
thereunder  because  the  proposal  is 
concerned  solely  with  the 
administiBtion  of  the  self-regulatory 
organization.  At  any  time  within  sixty 
days  of  the  filing  of  such  rule  change, 
the  Commission  may  summarily 


>  IS  U.S.C  $78s(b)(i)  (laea). 


'  The  Conunission  has  modifiad  the  text  of  tha 
■uminarias  prepared  by  OCC 


'  15  U.S.C  §  78»(b)(3)(A)(Ui)  (1988). 
*  17  CFR  240.19l>-4(aK3)  (1996). 
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abrogate  sucb  rule  change  if  it  appears 
to  the  Commission  that  such  action  is 
necessary  or  appropriate  in  the  public 
interest,  for  the  protection  of  investors, 
or  otherwise  in  furtherance  of  the 
purposes  of  the  Act.  •»? 

IV.  Solicitation  of  CommeBts  ■■' 

Interested  persons  are  invited  to  -    . 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing. 
Persons  making  vmtten  submissions 
should  file  six  copies  thereof  widi  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street.  N.W.. 
Washington,  DC.  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written       ;    .    f" 
communications  relating  to  the  '*      ■■^., 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  §  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Section,  450  Fifth  Street,  N.W., 
Washington,  D.C.  20549.  Copies  of  such 
filing  also  v«all  be  available  for 
inspection  and  copying  at  the  principal 
office  of  OCC.  All  submissions  should 
refer  to  File  No.  SR-OCC-96-17  and 
should  be  submitted  by  December  30, 
1996. 

For  the  Commission  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.* 

Margaret  H.  McFariand, 
Deputy  Secretary. 

[FR  Doc.  96-31149  Filedl2-6-96;  8:45  am) 
BILLMG  CODE  8010-01-M 


U.S.  SMALL  BUSINESS 
ADMINISTRATION 

[Declaration  of  Disaster  Loan  Area  *2917] 

Hawaii;  Declaration  of  Disaster  Loan 
Area 

HonoliUu  Cotmty  in  the  State  of 
Hawaii  is  hereby  declared  a  disaster 
area  as  a  result  of  damages  caused  heavy 
rains,  high  surf,  flooding  and  landshdes 
which  occurred  from  November  5, 
through  16,1996.  Applications  for  loans 
for  physical  damage  as  a  result  of  this 
disaster  may  be  filed  until  the  close  of 
business  on  January  27, 1997  and  for 
economic  injury  until  the  close  of 
business  on  August  26, 1997  at  the 
address  listed  below:  U.S.  Small 
Business  Administration,  Disaster  Area 


4  Office,  1825  Bell  Street,  Suite  208, 
Sacramento,  CA  95825,  or  other  locally 
announced  locations. 
The  interest  rates  are: 


For  Physical  Damage: 

Homeowners  with  credit  availabie 
elsewhere 

Homeowners  wittKHJt  credit  avail- 
able elsewhere  

Businesses  with  credit  availat)le 
elsewtiere  

Businesses  arxJ  norvprofit  organi- 
zations without  credit  available 
elsewtiere  

Others  (incJuding  riorvprofit  organi- 
zations)    with    credit    available 

elsewhere  

For  Economic  Irijury: 

Businesses  and  small  agricultural 
cooperatives  without  credit  avail- 
able elsewhere  


Per- 
cent 


8.000 
4.000 
8.000 

4.0Q0 

7550 

4.000 


s  17  CFR  200.3O-3(a)(12)  (1996). 


The  nvunber  assigned  to  this  disaster 
for  physical  damage  is  291706  and  for 
economic  injury  the  number  is  925600. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  59002  and  59008). 

Dated:  November  26, 1996. 
John  T.  Spotila, 
Acting  Administrator. 
(FR  Doc.  96-31209  Filed  12-06-96;  8:45  am) 

BILUNG  CODE  a025-01-P 


OFFICE  OF  THE  UNITED  STATES 
TRADE  REPRESENTATIVE 

Generalized  System  of  Preferences 
(GSP):  Notice  of  Review  Timetable  and 
Public  Hearings  Regarding  Least 
Developed  Beneficiary  Developing 
Countries 

agency:  Office  of  the  United -States 
Trade  Representative. 
ACTION:  Notice. 

summary:  The  Trade  Policy  Staff 
Committee  (TPSC)  provides  this  notice 
to  identify  the  HTS  numbers  of  articles 
(see  attached  list)  imported  &t>m  the 
LDBEKDs  (identified  in  the  general  note 
4(b)  to  the  Harmonized  Tariff  Schedule 
(HTS)  of  the  United  States)  that  are 
proposed  for  designation  as  GSP  eligible 
for  duty-free  entr)^  This  notice  also  sets 
forth  the  timetable  for  public  hearings 
for  GSP  Subcommittee  consideration  in 
reviewing  the  proposed  Ust  of  articles 
for  GSP  eligibihty,  and  the  procedures 
for  further  pubfic  comment  prior  to  the 
Presidential  decision  on  which  articles 
are  to  be  designated  as  GSP  eligible 
under  the  recently  reauthorized  GSP 
program. 

FOR  FURTHER  INFORMATION  CONTACT:  GSP 
Subcommittee,  Office  of  the  United 


States  Trade  Representative,  600  17th 
Street.  NW.  Room  518.  Washington,  DC 
20508.  Telephone:  (202)  395-6971. 

SUPPLEMENTARY  INFORMATION:  TTie  GSP 
program  grants  duty-fiee  treatment  to 
designated  eligible  articles  that  are 
imported  bom  designated  beneficiary 
developing  coimtries.  The  GSP  program 
is  authorized  by  Title  V  of  the  Trade  Act 
of  1974,  as  amended  ("Trade  Act")  (19 
U.S.C.  2461  et  seq.).  The  GSP  program 
was  implemented  by  Executive  Order 
11888  of  November  24,  1975,  and 
modified  by  subsequent  Executive 
orders  and  Presidential  Proclamations. 

Legislation  amending  and 
reauthorizing  the  GSP  program  was 
signed  by  the  President  on  August  20, 
1996  (Public  Law  104-188. 110  Stat. 
1755)  (Small  Business  Job  Protection 
Act  of  1996.  For  the  GSP  related 
provisions,  see  subtitle  J  of  Title  I  of  the 
foregoing  Act).  The  new  law  provides 
for  the  possible  designation  as  GSP- 
eligible  certain  articles  from  UDBDCs 
that  were  previously  ineligible. 
Specifically,  the  President  may 
designate  as  eligible  for  purposes  of 
duty-fi^e  treatment  under  the  GSP 
articles  imported  only  from  countries 
designated  as  LDBDQs  if,  after  receiving 
the  advace  of  the  U.S.  International 
Trade  Commission  (USITC),  the 
President  determines  that  such  articles 
are  not  import-sensitive  in  the  context 
of  imports  from  the  LDBDCs. 

L  Review  of  Products  firom  LDBDCs  for 
GSP  Eligibility 

Notice  is  hereby  given  of  a  list  of 
articles  that  are  proposed  for  eUgibility 
for  duty-free  treatment  imder  the  GSP, 
provided  they  are  imported  from  the 
LDBDCs,  as  set  forth  in  section  502  of 
the  Trade  Act.  These  articles  are 
identified  in  the  attached  Ust.  The 
countries  that  have  been  designated  as 
LDBDCs  are  identified  in  general  note 
4(b)  to  the  HTS. 

Listing  the  articles  proposed  for  GSP 
eUgibihty  does  not  indicate  any  opinion 
about  the  merits  of  granting  eligibility 
for  these  articles.  Placement  on  the  list 
indicates  only  that  the  articles  have 
been  found  eUgible  for  review  by  the 
GSP  Subcommittee  and  the  TPSC,  and 
that  such  review  will  take  place. 

A.  GSP  Eligibility 

Section  501  of  the  Trade  Act  provides 
that  the  President,  in  considering  GSP 
ehgibiUty  for  products  from  the 
LDBDCs.  shall  have  due  regard  for  the 
following: 

(1)  the  effect  such  action  will  have  on 
furthering  the  economic  development  of 
developing  countries  through  the 
expansion  of  their  exports; 
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(2)  ihe  extent  to  which  other  major 
developed  countries  are  undertaking  a 
comparable  effort  to  assist  developing 
countries  by  granting  generalized 
preferences  with  respect  to  imports  of 
products  of  such  countries; 

(3)  the  anticipated  impact  of  such 
action  on  U.S.  producers  of  like  or 
directly  competitive  products;  and 

(4)  the  extent  of  the  beneficiary 
country's  competitiveness  with  respect 
to  eligible  articles. 

In  addition,  for  those  articles  listed  as 
watches  in  HTS  headings  9101  and 
9102,  the  President  must  determine  that 
the  designations  of  the  watch  as  an 
eligible  article  will  not  cause  material 
injury  to  the  watch  or  watch  band,  strap 
or  bracelet  manufacturing  and  assembly 
operations  in  the  United  States  or  the 
U.S.  insular  possessions. 

B.  Communications 

The  GSP  Subcommittee  of  the  TPSC 
invites  submissions  supporting  or 
opposing  the  granting  of  GSP  eligibility 
for  any  article  on  the  attached  list.  All 
such  submissions  should  include 
fourteen  copies  in  English  and  conform 
to  15  CFR  2007.  particularly  2007.0, 
2007.1(a)(1),  2007.1(a)(2),  and 
2007.1(a)(3).  All  submissions  should 
identify  the  subject  article(s)  in  terms  of 
the  current  HTS  nomenclature  and 
should  be  provided  by  5:00  p.m., 
January  3, 1997. 

All  conuniuiications  about  public 
conunents  should  be  addressed  to: 
Chairman  of  the  GSP  Subcommittee, 
Office  of  the  United  States  Trade 
Representative,  600  17th  Street,  NW, 
Room  518,  Washington.  DC  20506. 
Telephone  number  (202)  395-6971. 
Questions  may  be  directed  to  any  staff 
member  of  the  GSP  Information  Center. 
PubUc  versions  of  all  documents 
relating  to  this  review  will  be  available 
for  inspection  by  appointment  in  the 
USTR  public  reading  room. 
Appointments  may  be  made  from  10 
ajn.  to  noon  and  1  p.m.  to  4  p.m.  by 
calling  (202)  395-6186. 

Submissions  that  are  granted 
"business  confidential"  status  pursuant 
to  15  CFR  2203.6,  and  other  qualifying 
information  submitted  in  corifidence 
pursuant  to  15  CFR  2007.7,  will  not  be 
available  for  public  iiispection.  If  a 
doomient  contains  such  confidential 


information,  an  original  and  foiuleen 
(14)  copies  of  the  confidential  version  of 
the  document  along  with  an  original 
and  fourteen  (14)  copies  of  the  non- 
confidential version  must  be  submitted. 
The  document  that  contains 
confidential  information  should  be 
clearly  marked  "confidential"  at  the  top 
and  bottom  of  each  page.  The  version 
that  does  not  contain  business 
confidential  information  (the  public 
version)  should  also  be  clearly  marked 
at  the  top  and  bottom  of  every  page 
(either  "pubhc  version"  or 
"nonconfidential"). 

lit  Requests  To  Participate  in  the  PubUc 
Hearings 

The  GSP  Subcommittee  will  hold 
hearings  on  January  23  and,  if  needed, 
on  January  24, 1997,  beginning  at  10 
a.m.,  in  the  main  hearing  room  of  the 
U.S.  International  Trade  Commission, 
500  E  Street  SW.,  Washington,  DC.  The 
hearings  will  be  open  to  the  public,  and 
a  transcript  of  the  hearings  will  be 
available  for  public  inspection  or  it  can 
be  purchased  from  the  reporting 
company.  No  electronic  media  coverage 
will  be  allowed. 

All  interested  parties  wishing  to  make 
an  oral  presentation  at  the  hearings 
must  submit  the  name,  address,  and 
telephone  number  of  the  witness  or 
witnesses  representing  their 
organization  to  the  Chairman  of  the  GSP 
Subcommittee  by  5  p.m.,  January  3, 
1997,  as  well  as  fourteen  (14)  copies,  (in 
English)  of  all  written  briefs  or 
statements.  Oral  testimony  before  the 
GSP  Subcommittee  will  be  limited  to 
five  minute  presentations  that 
summarize  or  supplement  information 
contained  in  the  briefs  or  statements 
submitted  for  the  record. 

If,  by  the  close  of  business  on  January 
3, 1997,  no  witnesses  are  schedtiled  to 
appear  at  the  hearing,  the  hearing  will 
be  canceled.  Any  person  interested  in 
attending  the  hearing  as  an  observer  or 
non-participant  may  call  the  GSP 
Information  Office  (202)  395-6971  after 
January  10,  1997,  to  determine  whether 
a  hearing  will  be  held. 

Post-hearing  Imefs  or  statements  will 
be  accepted  if  they  conform  with  the 
regulations  cited  above  and  if  foiuteen 
(14)  copies  in  English  are  submitted  no 


later  than  5  p.m.,  February  14, 1997. 
Parties  not  wishing  to  appear  at  the 
public  hearings  may  submit  pre-hearing 
written  briefs  or  statements  by  January 
3, 1997,  and  may  submit  post-hearing 
written  briefs  or  statements  by  February 
14, 1997.  Rebuttal  briefe  or  statements 
should  be  submitted  in  fotirteen  (14) 
copies,  in  English,  by  5  p.m.,  February 
28, 1997. 

On  behalf  of  the  President  and  in 
accordance  with  sections  503(a)  and 
131(a)  of  the  Trade  Act,  on  September 
17, 1996,  the  list  of  articles  proposed  for 
duty-free  treatment  eligibility  under  the 
GSP  was  furnished  to  the  U.S. 
International  Trade  Commission 
(USrrC)  to  secure  its  advice  on:  (1)  The 
probable  economic  effect  of  the 
'  elimination  of  U.S.  import  duties  under 
GSP  on  U.S.  industries  producing  like 
or  directly  competitive  articles,  and  on 
consumers;  and  (2)  to  the  extent 
possible,  the  level  of  U.S.  sensitivity  to 
imports  of  such  LDBDC  articles. 

During  March  1997,  the  public  will 
have  an  opportunity  to  comment  on  the 
nonconfidential  USITC  analysis  when  a 
notice  of  the  date  of  availability  of  this 
analysis  and  the  timetable  for  comments 
is  published  in  the  Federal  Register. 

III.  Announcement  of  Articles  to  be 
Accepted  for  Designations  as  Eligible 
Articles  for  GSP  Puq>oses  When 
Imported  Only  from  the  LDBDCs 

Piu^uant  to  the  law  that  the  President 
signed  on  August  20, 1996,  he  is 
authorized  to  designate  as  GSP  eligible 
certain  HTS  articles  imported  from 
LDBDCs.  He  may  make  this 
determination  only  after  he  has  received 
advice  from  the  USITC  on  the  probable 
effects  of  the  requested  modification  in 
the  GSP  on  consumers  and  on  industries 
producing  like  or  directly  competitive 
articles,  and  he  has  determined  that 
such  articles  are  not  import-sensitive  in 
the  context  of  imports  from  least- 
developed  beneficiary  developing 
countries.  The  list  of  articles  designated 
as  eligible  for  duty-free  treatment  under 
the  GSP  as  a  result  of  the  review  will  be 
annoiuiced  in  the  spring  of  1997. 
Frederick  L.  Montgomery, 
Chairman,  Trade  Policy  Staff  Committee. 
WLUNQ  COOC  31M-01-M 


-  ^-'■ 


ii-       ;• 
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List  o£  HTS  Numbers  of  the  1,895  Articles  Proposed 
for  Duty-free  Treatment  Eligibility  Under  6SP 

■  ••■   .  ;  y  '■-•■:'- 

Part  A 


0101.20.20 

0207.14.00 

0403.90.20 

0406.20.61 

0406.90.46 

0101.20.40 

0207.24.00 

0403.90.37 

0406.20.65 

0406.90.49 

0102.90.40 

0207.25.20 

0403.90.41 

0406.20.69 

0406.90.51 

0104.20.00 

0207.25.40 

0403.90.47 

0406.20.73 

0406.-90.62 

0105.11.00 

0207.26.00 

0403.90.51 

0406.20.77 

0406.90.59 

0105.12.00 

0207.27.00 

0403.90.57 

0406.20.81 

0406.90.61 

0105.19.00 

0207.32.00 

0403.90.61 

0406.20.85 

0406.90.63 

0105.92.00 

0207.34.00 

0403.90.72 

0406.20.89 

0406 .90. 66 

0105.93.00 

0207.35.00 

0403.90.74 

0406.20.95 

0406.90.72 

0105.99.00 

0207.36.00 

0403.90.85 

0406.30.12 

0406.90.76 

0106.00.30 

0208.10.00 

0403.90.87 

0406.30.14 

0406.90.82 

0201.10.05 

0208.90.40 

0403.90.90 

0406.30.22 

0406.90#«6 

0201.10.10 

0210.11.00 

0404.10.08 

0406.30.24 

0406.90.90 

0201.20.02 

0210.19.00 

0404.10.11 

0406.30.32 

0406.90.93 

0201.20.04 

0304.10.10 

0404.10.20 

0406.30.34 

0406.90.95 

0201.20.0fi 

0304.2<h.30 

0404.10.48 

0406.30.42 

0406.90.99 

0201.20.10 

0305.30.20 

0404.10.50 

0406.30.44 

0408.11.00 

0201.20.30 

0305.30.40 

0404.90.28 

0406.30.49 

0408. 19. oa 

0201.20.50 

0305.41.00 

0404.90.30 

0406.30.51 

0408.91.00 

0201.30.02 

0305.49.20 

0404.90.70 

0406.30.55 

0408.99.00 

0201.30.04 

0305.61.20 

0405.10.05 

0406.30.56 

0409.00.00 

0201.30.06 

0305.69.20 

0405. 16.10 

0406.30.57 

0509.00.00 

0201.30.10 

0305.69.40 

0405.20.10 

0406.30.61 

0601.10.30 

0201.30.30 

04ai. 10.00 

0405.20.20 

0406.30.65 

0601.10.85 

0201.30.50 

0401.20.20 

0405.20.40 

0406.30.69 

0601.20.10 

0202.10.05 

0401.30.02 

0405.20.50 

0406.30.73 

0602.90.50 

0202.10.10 

0401.30.05 

0405.20.60 

0406.30.77 

0603.10.60 

0202. 20. Q2 

0401.30.42 

0405.90.05 

0406.30.81 

0701.10.00 

0202.20.04 

0401.30.5^0 

0405.90.10 

0406.30.85 

0701.90.50 

0202.20.06 

0402.10.05 

0406.10.12 

0406.30.89 

0702.00.20 

0202.20.10 

0402.10.10 

0406.10.14 

0406.30.95 

0702.00.40 

0202.20.30 

0402.21.02 

0406.10.24 

0406.40.20 

0703.10.40 

0202.20.50 

0402.21.05 

0406.10.34 

0406.40.40 

0703.90.00 

0202.30.04 

0402.21.27 

0406.10.44 

0406.40.51 

0704.90.40 

0202.30.06 

0402.21.30 

0406.10.54 

0406.40.52 

0706.10.05 

0202.30.30 

0402.21.73 

0406.10.64 

0406.40.54 

0706.10.20 

0202.30.50 

0402.21.75 

0406.10.74 

0406.40.58 

0706.90.40 

0203.12.10 

0402.29.05 

0406.10.84 

0406.90.05 

0707.00.50 

0203.19.20 

0402.29.10 

0406.10.95 

,     0406.90.06 

0708.20.90 

0204.10.00 

0402.91.^3 

0406.20.10 

0406.90.08 

0708.90.40 

0204.21.00 

0402.91.06 

0406.20.22 

0406.90.14 

0709.20.90 

0204.22.20 

0402.91.10 

0406.20.24 

0406.90.16 

0709.40.20 

0204.22.40 

0402.91.30 

0406.20.29 

0406.90.20 

0709.40^60 

0204.23.20 

0402.99.03 

0406.20.31 

0406.90.25 

0709 .51.00 

0204.23.40 

0402.99.06 

0406.20.34 

0406.90.28 

8709.70.00 

0204.30.00 

0402.99.10 

0406.20.36 

0406.90.31 

0709.90.30 

0204.41.00 

0402.99.30 

0406.20.43 

0406.90.33 

0709.90.35 

0204.42.20 

0402,99.68 

0406.20.44 

0406.90.34 

0709.90.45 

0204.42.40 

0402*99.70 

0406.20.49 

0406.90.36 

0709.90.90 

0204.43.20 

0403.10.05 

0406.20.51 

0406.90.38 

0710.10.00 

0204.43.40 

0403.10.10 

0406.20.54 

0406.90.39 

0710.22.37 

0207.11.00 

«0403.10.90 

0406.20.55 

0406.90.41 

0710.22.40 

0207.12.00 

0403.90.02 

0406.20.56 

0406.90.43 

0710.29.40 

0207.13.00 

0403.90.04 

0406.20.57 

0406.90.44 

0710.30.00 
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0710.40.00 

-   0812.90.30 

1503.00.00 

1704 . 90 . 54 

2008.11.02 

0710.80.20 

0812.90.40 

1504.10.40 

\-  ..    1704.90.74 

2008.11.05 

0710.80.40 

0812. 90. 9« 

1507.10.00 

.  1704.90.90 

200a.ll.33 

0710.80.45 

0813.20.10 

1507.90.40 

1806.20.79 

2008.11.25 

0710.80.60 

0813.20.20 

1508.10.00 

1806.20.81 

2008.11.42 

0710.80.85 

0813.40.15 

1508.90.00 

1806.20.85 

2008.11.45 

0710.80.97 

0813.40.30 

1512.11.00 

1806.20.95 

2008.19.20 

0710.90.90 

0813.40.40 

1512.19.00 

1806.20.99 

2008.19.40 

0711.20.38 

0813.40.90 

1512. 21.06 

-  1901.10.05 

2008.19.50 

0711. 20. 4« 

0813.50.00 

1512.29.00 

>    1901.10.15 

2008.19.85 

0711.90.40 

0814.00.80 

1514.10.90 

>^,>  1901.10.35 

2008.20.00 

0712.20.20 

0901.90.20 

1514.90.50 

->  1901.10.45 

2008.30.20 

0712.20.40 

0904.20.40 

1514.90.90 

.,  1901.10.55 

2008.30.30 

0712^0.20 

0910.40.40 

1515.11.00 

1901.10.60 

2008.30.35 

0712.90.20 

1001.10.00 

1515.19.00 

1901.10.80 

2008.30.40 

0712.90.40 

1001.90.10 

1515.21.00 

1901.10.95 

2008.30.46 

0712.90.75 

1001.90.20 

1515.29.00 

1901.90.10 

2008.30.65 

07M.90.40 

1003.00.20 

1516.20.10 

.  1901.90.20 

2008.30.70 

0802 . 11 . 00 

1003.00.40 

1516.20.90 

'.1901.90.32 

2008.30.80 

0802  .^2 .  00 

1006.10.00 

1517.10.00 

•  1901.90.33 

2008.30.85 

0802.21.00 

1006.20.20 

1517.90.45 

1901.90.34 

2008.40.00 

0802.22.00 

1006.20.40 

1517.90.50 

1901.90.38 

2008.50.40 

0802.32.00 

1006.30.90 

1517.90.90 

190.1.90.42 

2008.60.00 

0802.90.10 

1006.40.00 

1518.00.20 

■■-     1901.90.44 

2008.70.00 

0802.90.90 

1008.20.00 

1522.00.00 

1901.90.46 

2008.80.00 

0804.10.20 

1008.90.00 

1602.10.00 

•  1901.90.48 

2008.92.10. 

0804.10.40 

1101.00.00 

1602.20.20 

■  1901.90.56 

2008.92.90 

0804. 10. SO 

1102.10.00 

160».41.90 

'   1901.90.70 

2008.99.05 

0804.10.80 

1103.11.00 

1602.42.40 

.  1903.00.40 

2008.99.10 

0804.20.40 

1103.19.00 

1602.50.60 

1904.20.10 

2008.99.18 

4 

'  0804.20.80 

1104.11.00 

1603.00.10 

1904.20.90 

2008.99.25 

0804.30.20 

1104.19.00 

1604.11.20 

2001.90.20 

2008.99.29 

0804.30.40 

1104.21.00 

1604.11.40 

N  .  2001.90.35 

2008.99.42 

0804.30.60 

1105.20.00 

1604.12.20 

2001.90.60 

2008.99.60 

0804.40.00 

1107.10.00 

1604.12.49 

2002.10.00 

2009.11.00 

0805.10.00 

1107.20.00 

1604.13.10 

.    2002.90.00 

2009.19.25 

0805.20.00 

1108.13.00 

1604.13.20 

2003.10.00 

2009.19.45 

0805.30.20 

1202.10.05 

1604.13.30 

2004.10.80 

2009.20.20 

0805.40.40 

1202.10.40 

1604.14.10 

2004.90.90 

2009.20.40 

0805.40.60 

1202.20.05 

1604.14.20 

2005.51.20 

2009.30.40 

0805.40.80 

1202.20.40 

1604.14.30 

2005.60.00 

2009.30.60 

0806.10.20 

1204.00.00 

1604.14.40 

2005.70.50 

2009.40.20 

0806.10.60 

1205.00.00 

1604.14.70 

2005.70.6^0 

2009.40.40 

0806.20.10 

1207.20.00 

1604.14.80 

2005.70.70 

2009.60.00 

0806.20.20 

1208.10.00 

1604.19.10 

2005.70.91 

2009.80.40 

0806.20.90 

1208.90.00 

1604.19.40 

2005.70.97 

2009.90.40 

0807.11.40 

1209.22.20 

1604.19.50 

2005.90.30 

2101.30.00 

0807.19.10 

1209.24.00 

1604.20.15 

2005.90.50 

2103.20.40 

0857.19.80 

1209.25.00 

1604.20.25 

2005.90.80 

2105.00.05 

0808.20.40 

1209.91.10 

1604.20.30 

■  .  2006.00.20 

2105.00.10 

0809.10.00 

1209.91.50 

1604.20.40 

2006.00.40 

2105.00.25 

0809.30.20 

1212.30.00 

1604.20.50 

-      2006.00.50 

2105.00.30 

0809.40.40 

1212.91.00 

1604.20.60 

1   2006.00.60 

2105.00.50 

0810.20.10 

1214.10.00 

1604.30.30 

.2007.10.00 

2106.90.22 

0811.90.22 

1302.13.00 

1605.90.06 

2007.91.10 

2106.90.24 

0811.90.40 

1302.39.00 

1605.90.50 

2007.99.15 

2106.90.28 

0811.90.80 

1401.90.20 

1702.11.00 

2007.99.35 

2106.90.32 

0812.10.00 

1402.90.10 

1702.19.00 

2007.99.55 

2106.90.34 

0812.20.00 

1403.10.00 

1702.50.00 

2007. 99. 6** 

2106.90.38 

.   0812.90.10 

1501.00.00 

1704.90.10 

2007.99.65 

2106.90.48 

0812.90.20 

1502.00.00 

1704.90.52 

:*     2007.99.70 

2106.90.62 

(■ 
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210C.90.S4 

210C.90.78 

210C.90.t3 

210C.90.85 

210C.90.9S 

2202.90.10 

2202.90.22 

2202.90>24 

2202.90.30 

2202.90.35 

2204.21.20 

2204.21.50 

2^^4.29.20 

2204.29.40 

2204. 29. CO 

2204.29.80 

2204.30.00 

2205.90.40 

220C. 00.30 

220C.00.CO 

2207.10.60 

2207.20.00 

2208.20.20 

2208.20.3a 

2208.20.40 

2208.20.50 

2208.20.60 

2208.30.30 

2208.30.60 

2208.40.00 

2208.90.01 

2208.90.20 

2208.90.25 

2208.90.30 

2208.90.35 

2208.90.40 

2302.50.00 

2303.10.00 

2304.00.00 

2306.10r.00 

2308.10.00 

2308.90.80 

2309.90.22 

2309.90.24 

2309.90.42 

2309.90.44 

2309.90.60 

2309.90.95 

2401.10.61 

2401.10.63 

2401.20.05 

2401.20.31 

2401.20.33 

2401.20.83 

2401.20.85 

2401.30.25 

2401.30.27 

2401.30.35 

2401.30.37 

2402.10.30 

2402.10.60 


2402.20.80 
2402.90.00 
2403.10.20 
2403.10.30 
2403. 10. CO 
2403.91.43 
2403-.91.4S 
2403.99.20 
2403.99.30 
2403.99.60 

2507. 00. oa 

2S08.10.00 

2508.20.00 

2S08.30.00 

2508.40.00 

2509.00.20 

2511.20.00 

2S19.90.20 

2525.20.00 

2613.10.00 

2613.90.00 

2616.10.00 

2616.90.00 

2620.11.00 

2709.00.10 

2709.00.20 

2710.00.05 

2710.00.10 

2710.00.15 

2710.00.18 

2710.00.20 

2710.00.25 

2710.00.30 

2710.00.45 

2710.00.60 

2801.30.20 

2804.61.00 

2804.69.50 

2805.11.00 

2805.19.00 

2805.21.00 

2805.30.00 

2825.90.30 

2827.39.40 

2841.80.00 

2842.10.00 

2843.10.00 

2844.10.50 

2849.90.30 

2850.00.10 

2901.^10.40 

2901.^0.50 

2901.24.20 

2901.24.50 

2901.29.10 

2901.29.50 

2902.19.00 

2902.90.30 

2902.90.90 

2903.30.05 

2903.59.05 


2903.59.15 
2903.59.20 
2903.61.20 

2903.62.00 

2903.69.10 

2903.69.20 

2903.69.^3 

2903.69,27 

2903.69.70 

2904.10.10 

2904.10.15 

2904.10.32 

2904.10.37 

2904.10.50 

2904.20.10 

2904.20.15 

2904.20.35 

2904.20.40 

2904.20.45 

2904.90.08 

2904.90.20 

2904.90.30 

2904.90.40 

2904.90.47 

2905.17.00 

2906 . 12 . 00 

2906.21.00 

2906.29.60 

2907.13.00 

2907.15.60 

2907.19.10 

2907.19.20 

2907.19.80 

2907.21.00 

2907.22.50 

2907.29.90 

2907.30.00 

2908.10.10 

2908.10.25 

2908.10.35 

2908.10.60 

2908.20.04 

2908.20.20 

2908.20.60 

2908.90.08 

2908.90.28 

2908^90.40 

2908.90.50 

2909.30.05 

2909.30.07 

2909.30.09 

2909.30.40 

2909.30.60 

2909.49.10 

2909.49.15 

2909.50.10 

2909.50.45 

2909.50.50 

2909.60.10 

2909.60.20 

2910.90.20 


2912.21.00. 
2912.30.10 
2913.00.40 
2914.11.10 
2914.40.40 
2914.50.30 
2914.69.20 
2914.69.90 
2914. 70".  40 
2915.39.30 
2915.39.35 
291S.40.aO 
2915.40.30 
2915.90.18- 
2916.11.00 
2916.13.00 
2916.15.10 
2916.19.30 
2916.31.30 
2916.31.50 
291C.32.10 
2916.32.20 
2916.34.10 
2916.34.25 
2916.34.55 
2916.35.25 
2916.35.55 
2916.39.03 
2916.39.45 
2916.39.75 
2917.12.10 
2917.12.50 
2917.19.20 
2917.19.27 
2917.19.40 
2917.20.00 
2917.36.00 
2917.39.04 
2917.39.15 
2917.39.17 
2917.39.30 
2917.39.70 
2918.17.50 
2918.19.10 
2918.19.20 
2918.19.30 
2918.19.90 
2918.23.30 
2918.23.50 
2918.29.04 
2918.29.20 
'2918.29.65 
2918.29.75 
2918.30.10 
2918.30.25 
2918.30.30 
2918.90.05 
2918.90.43 
2918.90.47 
2919.00.30 
2920.90.20 


2921.22.10 
2921.30.10 
2921.30.30 

2921.41.10 

2921.41.20 

2921.42.10 

2921.42.18 

2921.42.22 

2921.42.65 

2921.42.90 

2921.43.08 

2921. 43. IS 

2921.  U.  40 

2921.43.80 

2921.44.10 

2921.44.20 

2921.44.70 

2921.45.10 

2921.45.20 

2921.45.60 

2921.45.90 

2921.49.10 

2921.49.37 

1921.49.43 

2921.49.45 

2921.49.50 

2921.51.10 

2921.51.30 

2921.51.50 

2921.59.08 

2921.59.30 

2921.59.40 

2921.59.80 

2922.19.18 

2922.19.20 

2922.19.60 

2922.19.70 

2922.21.10 

2922.21.40 

2922.21.50 

2922.22.10 

2922.22.20 

2922.22.50 

2922.29.10 

2922.29.15 

2922.29.20 

2922.29.27 

2922. 29. CO 

2922.29.80 

2922.30.10 

2922.30.25 

2922.30.45 

2922.42.10 

2922.43.10 

2922.43.50 

2922i49.10 

2922.49.27 

2922.49.30 

2922.49.37 

2922.50.10 

2922.50.14 
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a»2a.so.i7 

3933.39.30 

3204.13.30 

3809.93.10 

4010.24.50 

2932.50.25 

3933.39.30 

3304.13.45 

3809.93.50 

4010.29.10 

2932.50.35 

2933.39.41 

3304.12.50 

■'^      3809.93.10 

4010.29.50 

2922.50.40 

3933. 39. CI 

3304.13.10 

3809.93.50 

4012. 30. CO 

2924. 10. to 

3933.39.91 

3304.13.30 

.,        3810.10.00 

4013.30.80 

2924.31.20 

3933.40.15 

3204.13.35 

;     3810.90.10 

4015.19.50 

2934.21.45 

3933.40.30 

3304. 13. CO 

-.             3810.90.50 

4015.90.00 

2924.22.00 

3933.40.26 

3304.13.80 

3811.19.00 

4104. 10. CO 

2924.29.05 

3933.40.60 

3304.14.10 

3811.31.00 

4104.10.80 

2934.39.20 

3933.40.70 

3304.14.38 

-....-     3811.39.00 

4105.13.00 

2^4.29.31 

2933.51.90 

3304.14.35 

3811. 90. 00 

4105.19.10 

2924.29.70 

3933.59.21 

3304.14.30 

3813.10.50 

4105.19.30 

2924.29.75 

3933.59.33 

330«.14.50 

/    3813.30.50 

4105.30.30 

2925.19.10 

3933. 59. 3C 

3304.15.10 

3813.30.90 

4107.10.30 

2925.19.40 

3933. 59. 4&. 

3304.15.30 

3814.00.10 

4107.10.30 

2935.30.10 

3933.59.53 

3304.15.30 

«           3814.00.50 

4107.90.30 

3935.20.20 

3933.59.70 

3304.15.35 

3815.90.50 

4109.00.30 

2925. 20. CO 

3933.59.80 

3304.15.40 

3817.10.10 

4109.00.40 

2926.90.05 

3933.79.09 

3304.15.80 

3817.20.00 

4304.00.00 

292C . 90 . 12 

3933.79.15 

3304.14.10 

-.    3819.00.00 

4405.00.00 

292S.90.44 

3933.90.13 

3304. IC. 30 

3820.00.00 

4409.10.65 

292C.90.47 

3933.90.36 

3304.16.30 

3821.00.00 

4409.20.65 

2927.00.06 

3933.90.46 

3304.16.50 

3823.13.00 

4413.19.50 

2927.00.40 

3933.90.53 

3304.17.04 

3823.19.40 

4420.90.65 

3927.00.50 

3933.90.61 

3304.17.30 

3823.70.20 

4421.10.00 

3928.00.25 

3933.90.65 

3304.17.60 

"     3823.70.40 

4421.90.20 

2929.10.10' 

3933.90.70 

3204.17.90 

3823.70.60 

4421.90.40 

2929.10.20 

2933.90.75 

3204.19.11 

3824.10.00 

4421.90.80 

3939.10.35 

2933.90.79 

3204.19.20 

3824.40.10 

4421.90.85 

2929.10.55 

2933.90.82 

3204.19.25 

3824.40.50 

4601.99.00 

2929.10.80 

'     2934.10.10 

3204.19.30 

1824.71.00 

6901.00.00 

2929.90.15 

2934.10.20 

3204.19.40 

3824.79.00 

6907.10.00 

2929.90.20 

2934.20.20 

3204.19.50 

3824.90.28 

6907.90.00 

2930.20.20 

2934.20.30 

3205.00.40 

3824.90.35 

6908.10.10 

2930.90.29 

2934.20.40 

3205.00.50 

3824.90.45 

6908.10.50 

2930.90.45 

2934.20.80 

3206.49.20 

3824.90.47 

6908.90.00 

2931.00.10 

3934.30.13 

3206.50.00 

3824.90.90 

6911.10.10 

2931.00.15 

3934.30.23 

3207.40.50 

3913.20.00 

6911.10.52 

2931.00.22 

3934.30.27 

3211.00.00 

3916.90.30 

6911.10.58 

2931.00.27 

3934.30.43 

3314.90.50 

.     3918.10.32 

6911.10.80 

2931.00.30 

.     3934.30.50 

3301.13.00 

3918.10.40 

6912.00.20 

2931.00.60 

3934.90.05 

3303.10.90 

3918.90.20 

6912.00.39 

2932.19.10 

3934.90.06 

3403.11.30 

<    3918.90.30 

6912.00.45 

2932.29.20 

3934.90.39 

3403.19.10 

T      3921.13.19 

7002.10.10 

2932.29.30 

2934.90.44 

3403.91.50 

V       3921.90.19 

7004.90.05 

2932.29.45 

3935.00.10 

3403.99.00 

3921.90.21 

7004.90.10 

2932.91.00 

3935.00.15 

3404.90.10 

3921.90.29 

7004.90.15 

2932.92.00 

3935.00.48 

3407.00.40 

•       3926.20.40 

7004.90.20 

2932.93.00 

3935.00.60 

3503.11.00 

3926.30.50 

7005.21.10 

2932.99.35 

3935.00.75 

3503.19.00 

3926.90.55 

7005.21.20 

2932.99.39 

3935.00.95 

3503.00.30 

3926.90.59 

7005.29.08 

2932.99.60 

3942.00.05 

3503.00.40 

3926.90.65 

7005.29.18 

2932.99.70 

2942.00.10 

3506.10.10 

3926.90.77 

7013.10.50 

2933.19.08 

2942.00.35 

3C0C.90.30 

3926.90.85 

7013.21.10 

2933.19.37 

3202.10.50 

3804.00.50 

.     4007.00.00 

7013.21.20 

s  . 

2933.19.43 

3204.11.10 

3805.90.00 

4008.21.00 

7013.21.30 

2933.29.10 

3204.11.15 

380C.90.00 

4010.12.90 

7013.29.05 

2933.29.35 

3304.11.35 

3808.10.50 

•     4010.19.80 

7013.29.10 

2933.29.43 

3304.11.50 

3808.30.50 

4010.21.30 

7013.29.20 

2933.32.10    - 

3304 . 13 . 17 

3808,30.50 

4010.22.30 

7013.29.30 

3933.32.50 

3304.13.30 

3808.90.95 

4010.23.50 

7013.29.40 
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7013.29.50 

7208.51.00 

7213.99.00 

7220.20.10 

7228.30.80 

-*     7013.29.60 

7208^2.00 

7214.10.00 

7220.20.60 

7328.40.00 

7013.31.10 

7208.53.00 

7214.20.00 

7220.20.70 

7228.50.10 

.     7013.31.20 

7208.54.00 

7214.30.00 

7220.20.80 

7228.50.50 

7013.32.10 

7208.90.00  ' 

7214.91.00 

7220.20.90 

7228 . 60 . 10 

7013.32.20 

7209.15.00 

7214.99.00 

7220.90.00 

7228.60.60 

7013.32.30 

7209.16.00 

7215.10.00 

7221.00.00 

7228.60.80 

7013.32.40 

7209.17.00 

7215.50.00 

7222.11.00 

7228.70.30 

7013.39.10 

7209.18.15 

7215.90.10 

7222k.  19. 00 

7231.70.60 

7013.39.20 

7209.18.25. 

7215.90.30 

7222.20.00 

7228.80.00 

7013.39.30 

7209.18.60 

7216.10.00 

7222.30.00 

7229.10.00 

7013.39.40 

7209.25.00 

7216.21.00 

7222.40.30 

7229.20.00 

7013.39.50 

7209.26.00 

7216.22.00 

7222.40.60 

7229.90.10 

7013.39.60 

7209.27.00 

7216.31.00 

7223.00.10 

7229.90.50 

7013.91.10 

7209.28.00 

7216.32.00 

7223.00.50 

7229.90.90 

7013.91.20 

7209.90.00 

7216.33.00 

7223.00.90 

7301.10.00 

• 

7013.91.30 

7210.11.00 

7216.40.00 

7224.10.00 

7301.20.10 

7013.99.10 

7210.12.00 

7216.50.00 

7224. 9a. 00 

7301.20.50 

7013.99.20 

7210.20.00 

7216.91.00 

7225.11.00 

7302.10.10 

7013.99.40 

7210.30.00 

7216.99.00 

7225.19.00 

7302.10.50 

7013.99.50 

7210.41.00 

7217.10.10 

7225.20.00 

7302.20.00    . 

7013.99.60 

7210.49.00 

7217.10.20 

7225.30.10 

7302.40.00       * 

7013.99.70 

7210.50.00 

7217.10.30 

7225.30.30 

7304.10.10 

7013.99.80 

7210.61.00 

7217.10.40 

7225.30.50 

7304.10.50 

7013.99.90 

7210.69.00 

7217.10.50 

7225.30.70 

7304.21.30 

7018.20.00 

7210.70.30 

7217.10.60 

7225.40.10 

7304.21.60 

7019.19.90 

7210.70.60 

7217.10.70 

7225.40.30 

7304.29.10 

7019.90.10 

7210.90.10 

7217.10.80 

7225.40.50 

7304.29.20 

7104.20.00 

7210.90.60     - 

7217.10.90 

7225.40.70 

7304.29.30 

7108.12.50 

7210.90.90 

7217.20.15 

7225.50.10 

7304.29.40    . 

7108.13.50 

7211.13.00 

7217.20.30 

7225.50.60 

7304.29.50 

7114.11.45 

7211.14.00 

7217.20.45 

7225.50.70 

7304.29.60 

7201.50.60 

7211.19.15 

7217.20.60 

7225.50.80 

7304.31.30 

7202.11.50 

7211.19.20 

7217.20.75 

7226.11.10 

7304.31.60 

7202.21.75 

7211.19.30 

7217.30.15 

7226.11.90 

7304.39.00 

' 

7202.21.90 

7211.19.45 

7217.30.30 

7226.19.10 

7304.41.30 

7202.49.10 

7211.19.60 

7217.30.45 

7226.19.90 

7304.41.60 

7202.70.00 

7211.19.75 

7217.30.60 

7226.20.00 

7304.49.00 

7202.91.00 

7211.23.15 

7217.30.75 

7226.91.15 

7304.51.10 

7202.92.00 

7211.23.20 

7217.90.10 

7226.91.25 

7304.51.50 

7202.93.00 

7211.23.30 

7217.90.50 

7226.91.50 

7304.59.10 

.     7202.99.10 

7211.23.45 

7218.10.00 

7226.91.70 

7304.S9.20-_, 

7202.99.50 

7211.23.60 

7218.91.00 

7226.91.80 

7304.59.60 

V 

7206.10.00 

7211.29.20 

7218.99.00 

7226. 92. 1» 

7304.59.80 

7207.11.00 

7211.29.45 

7219.11.00 

7226.92.30 

7304.90.10 

7207.12.00 

7211.29.60 

7219.12.00 

7226.92.50 

7304.90.30 

7207.19.00 

7211.90.00 

7219.13.00 

7226.92.70 

7304.90.50 

7207.20.00 

7212.10.00 

7219.14.00 

7226.92.80 

7304.90.70 

7208.10.15 

7212.20.00 

7219.21.00 

7226.93.00 

7305.11.10 

7208.10.30 

7212.30.10 

7219.22.00 

7226.94.00 

7305.11.50 

7208.10.60 

-      7212.30.30 

7219.23.00 

7226.99.00 

7305.12.10 

7208.25.30 

7212.30.50 

7219.24.00 

7227.10.00 

7305.12.50 

7208.25.60 

7212.40.10 

7219.31.00 

7227.20.00 

7305.19.10 

7208.26.00 

7212.40.50 

7219.32.00 

7227.90.10 

.7305.19.50 

7208.27.00 

7212.50.00 

7219.33.00 

7227.90.20 

7305.20.20 

7208.36.00 

7212.60.00 

7219.34.00 

7237.90.60 

7305.20.40 

7208.37.00 

7213.10.00    - 

7219.35.00 

7228.10.00 

7305.20.60 

7208.38.00 

7213.20.00 

7219.90.00 

7228.20.10 

7305.20.80 

7208.39.00 

7213.91.30 

7220.11.00 

7228.20.50 

7305.31.40 

7208.40.30 

7213.91.45 

7220.12.10 

7228.30.20 

7305.31.60 

7208.40.60 

7213. 9L. 60 

7220.12.50 

7228.30.60 

7305.39.10 
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7305.39.50       . 

8112.91.40 

8528.12.72 

8540.12.70 

•714.99.80 

7J0S.90.10 

8112. 91. CO 

8528.12.84 

■^^           8540.20.20 

9029.20.20      -■ 

7305.90.50 

8203.20.40 

8528 . 12 .  88 

,^   V-     8540.20.40 

9029.90.40 

730€.10.10 

8205. 90; 00 

8528.13.00 

f,    •  ■     8540.40.00 

9103.10.20 

730S.10.50 

820C.00.00 

8528.21.10 

8540.50.00 

9103.10.40 

730C.20.10 

.     8211.10.00 

8528.21.24 

-       8540.60.00 

9103. iO. 80 

730€.20.20 

8211.91.20 

8528.21.29 

8540.71.40 

9103.90.00 

730S.20.30 

8211.91.25 

8528.21.39 

8540.72.00 

9104.00.05 

730C.20.40 

8211.91.30 

8528.21.42 

'    8540.79.00 

9104.00.10 

7306.20.60 

8211.91.40 

8528.21.49 

'V    8540.81.00 

9104.00.20 

7306.20.80 

8213.00.90 

8528.21.52 

^-               8540.89.00 

9104.00.25 

730C.30.10 

•214.90.30 

•528.21.65 

8540.91.15 

9104.00.30 

« 

7306.30.50 

•215.10.00 

8528.21.70 

8540.91.20 

9104.00.40 

730C.40.10 

8215.20.00 

8528.21.85 

':         >    8540.91.50 

9104.00.45 

730C.40.50 

8215.99.01 

8528.21.90 

-     8540.99.40 

9104.00.50 

730C.50.10 

8215 . 99 . 05 

8528.22.00 

8540.99.80 

9104. 00. CO 

730C.50.S0 

8215.99.10 

8528.30.20 

8C07.19.03 

9105.11.40 

730C.C0.ie 

8215.99.15 

8528.30.40 

8C07. 19.06 

9105.11.80 

730C.60.30 

8215.99.26 

8528.30.60 

.      •      8701.20.00 

9105.19.20 

7306.60.50 

8215.99.30 

-8S28.30.6C 

.      8703.10.10 

9105.19.30 

7306.60.70 

8215.99.35 

8528. 30. C8 

.      8703.21.00 

9105.19.50 

7306.90.10 

8301.10.20 

8528.30.78 

8703.22.00 

9105.21.40 

7306.90.50 

8301.10.40 

8528.30.90 

...      '        8703.23.00 

9105.21.80 

7307.19.90 

8301.10.80 

8529.10.20 

>       8703.24.00 

9105.29.10 

7307.93^30 

8302.30.60 

8529.90.03 

vr      8703.31.00 

9105.29.20 

7308.90.30 

8430.49.40 

8529.90.06 

.      8703.32.00 

9105.29.30 

7308.90.60 

8431.43.40 

8529.90.13 

8703.33.00 

9105. 29. 40 

7312.10.30 

8482.10.10 

8529.90.33 

8703.90.00 

9105.29.50 

7312.10.50 

•  8482.10.50 

8529.90.36 

8704.10'.  10 

9105.91.40 

,    7312.10.60 

8482.20.00 

8529.90.39 

8704.10.50       - 

9105.91.80 

* 

7312.10.70 

8482.91.00 

8529 .  90  .'43 

*•      8704.21.00 

9105.99.20 

7312.10.90 

8482.99.05 

8529.90.46 

8704.22.10 

9105.99.30 

7314.31.10 

8462.99.15 

8529.90.49 

'               8704.22.50 

9105.99.40 

• 

7314.41.00 

8482.99.25 

8529.90.53 

8704.23.00 

9105.99.50 

7314.42.00 

8482.99.35 

8529.90.69 

8704.31.00 

9105.99.60 

7317.00.55 

8482,99.45 

8529.90.83 

8704.32.00 

9106.10.00 

7318.11.00 

8482.99.65 

8529.90.86 

8704.90.00 

910C.2O.00 

7318.14.10 

8483.20.80 

8529.90.89 

870C.00.03 

9106.90.75 

7318.14.50 

8483.30.80 

8529.90.93 

870C.00.05 

9106.90.85 

7320.10.60 

8483.60.80 

8532.10.00 

870C.00.15 

9107.00.80 

7324.90.00 

8483.90.30 

8532.21.00 

870C.00.25 

9108.11.40 

7C01.10.30 

8483.90.70 

8532.22.00 

8707.10.00 

9108.11.80 

7C01.20.30 

8483.90.80 

8532.23.00 

•      8707.90.50 

9108.12.00 

7C01.20.C0 

•521.90.00 

8532.24.00 

•       8708.92.50 

9108.19.40 

7C04.21.00 

8525.10.20 

8532.25.00 

8712.00.15 

9108.19.80 

7C14.10.10 

8527.13.20 

8532.30.00 

8712^00.25 

9108.20.40 

7C14.90.40 

8527.13.40 

8533.21.00 

8712.00.35 

9108.20.80 

7901.12.10 

8527.21.40 

8533.29.00 

8712.00.44 

9108.91.10 

8101.10.00 

8527.29.80 

8533.31.00 

8712.00.48 

9108.91.20 

SlOl.91.50       ^ 

•527.31.05 

8533.39.00 

'      .        8713.90.00 

9108.91.30 

8101.92.00 

•527.31.50 

8533.40.80 

8714.91.30       - 

910^.91.40 

8101.93.00 

•527.31.60 

8533.90.40 

8714.91.50 

9100.91.50 

8102.10.00 

•527.90.40 

8533.90.80 

•      8714.91.90 

9100.91.60 

8102.91.10 

•52^.12. 08 

8540.11.10 

•714 . 92 . 10 

9108.99.20 

8104.19.00 

•52^.12.20 

8540.11.24 

•714.93.28 

9108.99.40 

« 

8104.30.00 

•S2^.12.'24 

8540.11.28 

8714.93.35 

9108.99.60 

8105.10.30 

•52^.12.32 

8540.11.30 

-    8714.94.90 

9108.99.80 

8108.10.50 

•52^.12.40 

8540.11.44 

•714.95.00 

9109.11.10 

8109. 10. CO      . 

•S2^.12.48 

8540  ai.  48 

,            •714.9C.10 

9109.11.20 

8111.00.45 

8528.12.56 

8540.11.50 

•714.9C.90 

9109.11.40 

8113. 40. CO 

•52^.12.68 

8540.12.50 

'      ^714.99.10 

9109. 11. CO 
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9109.19.10 
9109.19.20 
9109.19.40 

Part  B, 

9101.11.40 

9102.29.30 
9102.29.35 
9102.29.40 

9109.19.60 
9109.90.20 
9109.90.40 

9101.11.80   . 

9101.12.20 

9101.19.40 

9102.29.45 
9102.29.50 
9102.29.55 

9109.90.60 
9110.11.00 
9110.12.00 

9101.19.80 
9101.21.10 
9101.21.80 

9102.29.60 
9102.91.40 
9102.91.80 

9110.19.00 
9110.90.20 
9110.90.40 
9110.90.60 

9101.29.10 
9101.29.20 
9101.29.30 
9101.29.40 

9111.10.00 

9101.29.50 

9111.20.20 

9101.29.70 

9111.20.40 
9111.80.00 
9111.90.40 

9102.11.10 
9102.11.25 
9102.11.30 

9111.90.50 
9111.90.70 
9112.10.00 

9102.11.45 
9102.11.50 
9102.11.65 

9113.20.40 

9102.11.70 

9113.90.40 

9102.11.95 

1 

9114.10.40 
9114.10.80 

9102.12.20 
9102.19.20 

9114.30.40 
9114.30.80 

9102.19.40 
9102.19.60 

9114.40.20 

9102.19.80 

9114.40.40 
9114.40.60 

9102.21.10 
9102.21.25 

9114.40.80 

9102.21.30 

9114.90.15 

9102.21.50 

• 

9114.90.30 

9102.21.70 

9114.90.40 

9102.21.90 

9114 . 90 . 50 

9102.29.02 

9209.91.80 

9102.29.15 

9302.00.00 

9102.29.20 

9305.10.20 

9102.29.25 

9404.29.10 

9506.99.08 
9507.10.00 

9507.30.20 
9507.30.40 
9507.90.70 

9603.10.05 

■ 

9603.10.15 

9603.10.35 

9603.10.40 

'• 

9603.10.50 
9603.10.60 

9608.31.00 

9608.39.00 

9608.50.00 

9612.20.00 

9616.20.00 

[FR  Doc  96-31146  Filed  12-tf-96;  8:45  am] 
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Notica  of  Meeting  of  the  Industry 
Sector  Advisory  Committee  for 
Retailing  and  Wholesaling  (ISAC 17) 

AttNCY:  Office  of  the  United  States 
Trade  Representative. 

ACTION:  Notice  of  meeting. 

summary:  The  Industry  Sector  Adviscny 
Committee  for  Retailing  and 
Wholesaling  (ISAC  17)  will  hold  a 
meeting  on  December  9, 1996  from 
10:00  a.m.  to  3:00  p.m.  The  meeting  will 
be  open  to  the  pubUc  bora  10:00  a^n. 
to  3:00  pjn. 

DATES:  The  meeting  is  scheduled  for 
December  9, 1996,  unless  otherwise 
notified. 

ADDRESSES:  The  meeting  will  be  held  at 
the  Department  of  Commerce  in  Room 
1414.  located  at  14th  Street  and 
Constituticm  Avenue,  N.W., 
Washington,  d.C,  imless  otherwise 
notified. 

FOR  FURTHER  INFORMATION  CONTACT: 
Aaron  Schavey,  Department  of 
Commerce,  14th  St.  and  Constitution 
Ave  ,  N.W.,  Washington.  D.C.  20230, 
(202)  482-4117  or  Suzanna  Kang,  Office 
of  the  United  States  Trade 
Representative,  600  17th  St.  N.W., 
Washington,  D.C.  20508,  (202)  395- 
6129. 

SUPPLEMENTARY  INFORMATION: 

Agenda 

10:00  a.m. 

Welcoming  Remeirks — Aaron  Schavey, 
Dept.  of  Commerce 
10:10  a.m. 

ISAC  Elections/ Administrative  Issues 
10:30  a.m. 

Trade  Compliance  Center — Marilyn 
White,  Dept.  of  Commerce 
10:50  a.m. 

ASEAN  Briefing— Gene  Kelly,  Dept. 
of  Commerce 
11:30  a jn. 

APEC  Briefing— Tentative 
12:00  p.m. 

Lunch 
1:00  p.m. 

Committee  for  Implementation  of 
Textile  Agreements — ^Tentative 
1:30  p.m. 

Rules  of  Origin — ^Tentative 
2:00  pjn. 

Customs  Issues — ^Tentative 
2:30  p.m. 

ISO  Standards— Tentative 
3:00  p.m. 

Adjourn 

Attendance  during  the  meeting  is  for 
observation  only.  Individuals  who  are 


not  members  of  the  committee  will  not 
be  invited  to  comment. 
Pfayllit  Shsarar  Jmcs,  "".v 

Assistant  United  States  Trade  Representative, 
Intergovernmental  Affairs  and  Public  Liaison. 
(FR  Doc  96-31147  Filed  12-6-96;  8:45  am] 
■LLMQ  COM  31M-01-M 


DEPARTMENT  OF  TRANSPORTATION 

Aviation  Proceedings;  Agreements 
Filed  During  the  Week  Ending  11/29/96 

The  following  Agreements  were  filed 
with  the  Department  of  Transportation 
imder  the  provisions  of  49  U.S.C  412 
and  414.  Answers  may  be  fil^d  within 
21  days  of  date  of  filing. 

Docket  Number:  OST-96-1984.  . 

Date  filed:  November  25 , 1 996.  '  * 

Parties:  Members  of  the  International 
Air  Transport  Association.     . 

Subject:  CAC/Reso/186  dated  October 
7, 1996;  Cargo  General  Sales  Agents — 
Reso  871;  Telex  SZ5263  amending  Mail 
Vote;  Telex  SZ5264  declaring  Mail  Vote 
adopted;  Intended  effective  date: 
January  1, 1997.  -  . 

Docket  Number:  OST-96-1985. 

Date  filed:  November  25, 1996. 

Parties:  Members  of  the  International 
Air  Transport  Association. 

Subject:  PTC23  ME-Tg3  0009  dated 
November  22, 1996;  Expedited 
Mideast— TC3  Resos;  r-1 — 002p  r-2 — 
049i;  1^3— 059i  r-4— 0691i;  r-5— 070ss 
r-6 — 072bb;  Intended  effective  date: 
December  15,  1996. 

Docket  Number:  OST-96-1989. 

Date  filed:  November  27, 1996. 

Parties:  Members  of  the  International 
Air  Transport  Association. 

Subject:  PSC/Reso/085  dated 
November  7, 1996  rl-20;  PSC/Reso/086 
dated  November  7, 1996  r21-22; 
Expedited  Resos/RPs  (Summary 
attached.);  Intended  effective  date:  as 
early  as  IDecember  1, 1996. 

Docket  Number:  OST-96-1994. 

Date  filed:  November  29, 1996. 

Parties:  Members  of  the  International 
Air  Transport  Association. 

Subject:  PTC2  EUR  0030  dated 
October  22, 1996  rl-19;  PTC2  EUR  0033 
dated  October  29. 1996  r20-41;  PTC2 
EUR  0034  dated  October  29, 1996  r42- 
53;  PTC2  EUR  0035  dated  October  29, 
1996  rS4. 

Correction— PTC2  EUR  0039  dated 
November  12. 1996. 

Minutes— PTC2  EUR  0040  dated 
November  15, 1996;  PTC2  EUR  0041 
dated  November  15, 1996. 

Tables— PTC2  EUR  Fares  0003  dated 
November  26, 1996;  (Parts  I.  II.  m,  and 
IV). 


intended  effective  date:  March  1/April 
1, 1997. 

Panlatte  V.  Twine. 
Chief,  Documentary  Services. 
[FR  Doc.  96-31211  Filed  12-6-96;  8:45  am] 
MJJNQ  COOC  4«1»-«S-P 


Notice  of  Applications  for  Certificates 
of  Public  Convenience  and  Necessity 
and  Foreign  Air  Carrier  Permits  Filed 
Under  Sutjpart  Q  During  the  Week 
Ending  November  29, 1996 

The  following  Applications  for 
Certificates  of  Public  Convenience  and 
Necessity  and  Foreign  Air  Carrier 
Permits  were  filed  imder  Subpart  Q  of 
the  Department  of  Transportation's 
Procedural  Regulations  (See  14  CFR 
302.1701  et.  seq.).  The  due  date  for 
Answers,  Conforming  Applications,  or 
Motions  to  modify  Scope  are  set  forth 
below  for  each  application.  Following 
the  Answer  period  DOT  may  process  the 
application  by  expedited  procedures. 
Such  procedures  may  consist  of  the 
adoption  of  a  show-cause  order,  a 
tentative  order,  or  in  appropriate  cases 
a  final  order  without  further 
proceedings. 

Docket  Number:  OST-96-1986. 

Date  filed:  November  25, 1996. 

Due  Date  for  Answers,  Conforming 
Applications,  or  Motion  to  Modify 
Scope:  December  23, 1996. 

Description:  Application  of  Air 
Holland  Charter  B.C..  pursuant  to 
Section  49  U.S.C.  Section  41302  and 
Subpart  Q  of  the  Regulations,  applies  for 
a  foreign  air  carrier  permit  to  en^le  Air 
Holland  to  engage  in  charter  air 
transportation  of  persons,  property  and 
mail  (1)  between  any  point  or  points  in 
The  Netherlands  and  any  point  or 
points  in  the  United  States,  either 
directly  or  via  intermediate  or  beyond 
points  in  other  countries,  with  or 
without  stopovers,  and  (2)  between  any 
point  or  points  in  the  United  States  and 
any  point  or  points  not  in  The 
Netherlands  or  the  United  States 
(subject  to  Part  212  of  the  Department's 
Regulations). 
Paillette  V.  Twine, 
Chief,  Documentary  Services. 
(FR  Doc.  96-31210  Filed  12-6-96;  8:45  am] 
MLLMQ  OOOE  4t1fr-aS-P 
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Federal  AvMton  AdrainiatrBtton    ■- 

Notiee  of  liitant  To  Rul*  on  Applleatfon 
(*97-<M-C-00-CO8VTo  Impoae  and 
Uaa  the  Revenue^rom  a  Paaaenger 
Facility  Charge  (PFC)  at  Colorado 
Springe  Airport,  Submitlad  tiy  the 
Colorado  Springa  Airport,  Colorado 
Springs.  CO 

agency:  Fednal  Aviatkm 
Administmtioo  (FAA).  DOT.  '> 

action:  Notice  of  intent  to  rule  on 
application. 

StWMARY:  The  FAA  proposes  to  rule  and 
invites  public  comment  on  the 
application  to  impose  and  \xs6  PFC 
'  revenue  at  Ck>lorado  Springs  Airport' 
under  the  provisions  of  49  U.S.C.  40117 
and  Part  158  of  the  Federal  Aviation 
Regulations  (14  CFR 158). 
DATES:  Comments  must  be  received  on 
or  before  January  8, 1997. 
ADDRESSES:  Comments  on  this 
application  may  be  mailed  or  delivered 
in  triplicate  to  the  FAA  at  the  following 
address:  Alan  E.  Wier.hmann,  Manager, 
Denver  Airports  District  Office,  E*!N- 
ADO;  Federal  Aviation  Administration; 
26805  E.  68th  Ave.,  Suite  224;  Denver, 
CO  80249-6361. 

In  addition,  one  copy  of  any 
comments  submitted  to  the  FAA  must 
be  mailed  or  delivered  to  Mr.  Gary  W. 
Green,  A-A.E.,  Director  of  Aviation,  at 
the  folloMring  address:  Colorado  Springs 
Airport,  7770  Drennan  Road,  Colorado 
Springs,  CO  80916. 

Air  carriers  and  foreign  air  carriers 
may  submit  copies  of  written  comments 
previously  provided  to  Colorado 
Springs  Auport,  under  section  158.23  of 
Part  158. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Christopher  Schaffer,  (303)  286-5525; 
Denver  Airports  District  Office,  DEN- 
ADO;  Federal  Aviation  Administration; 
26805  E.  68th  Avenue,  Suite  224; 
Denver,  CO  80249-6361.  The 
application  may  be  reviewed  in  person 
at  this  same  location. , 
8UPPI.EMENTARY  INFORMATION:  The  FAA 
proposes  to  rule  and  invites  public 
comment  on  the  application  (*97-04-C- 
00-COS)  to  impose  and  use  PFC 
revenue  at  Colorado  Springs  Airport, 
imder  the  provisions  of  49  U.S.C.  40117 
and  Part  158  of  the  Federal  Aviation 
RegiUations  (14  CFR  Part  158). 

On  December  2. 1996,  the  FAA 
determined  that  the  application  to 
impose  and  use  the  revenue  bom  a  PFC 
submitted  by  the  Colorado  Springs 
Airport,  Colorado  Springs,  Colorado, 
was  substantially  complete  within  the 
requirements  of  section  158.25  of  Part 
158.  The  FAA  will  approve  or 


disapprove  the  application,  in  whole  or 
in  piait.  no  later  liua  March  1, 1997. 

The  following  is  a  brief  overview  of 
the  application. 

Leve^  of  the  proposed  PFC:  $3.00. 

Proposed  charge  effective  date:  May  1, 
1997. 

Proposed  charge  expiration  date:  July 
1. 1999. 

Total  requested  for  use  approval: 
$15,050,000.00. 

Brief  description  of  proposed  project: 
East  apron  expansion;  North  apron 
expansion. 

Class  or  classes  of  air  carriers  which 
the  public  agency  has  requested  not  be 
required  to  collect  PFC's:  Part  135  on 
demand  air  taxi  operators. 

Any  person  may  inspect  the 
application  in  |}erson  at  the  FAA  office 
listed  above  under  FOR  FURTHER 
MFORMATKW  CONTACT  and  at  the  FAA 
Regional  Airports  Office  located  at: 
Federal  Aviation  Administration, 
Northwest  Mountain  Region,  Airports 
EMvision,  ANM-600, 1601  Lind  Avenue 
S.W.,  Suite  540,  Renton,  WA  98055- 
4056. 

In  addition,  any  person  may.  upon 
request,  inspect  the  application,  notice 
and  other  documents  germane  to  the 
application  in  person  at  the  Colorado 
Springs  Airport 

Issued  in  Renton,  Washington  on 
December  2, 1996. 
Dennis  G.  Oasenkop. 

Acting  Manager,  Planning,  Programming  and 
Capacity  Branch,  Northwest  Mountain 
Region. 

(PR  Doc.  9ft-31219  Piled  12-6-96;  8:45  am) 
MLLMQ  COOC  4aie-1S-M 


National  Highway  Traffic  Safety 
Administration 

Research  and  Development  Programs 
Meeting  Agenda 

AGENCY:  National  Highway  Traffic 
Safety  Administration,  DOT. 
ACTION:  Notice. 

SUMMARY:  This  notice  provides  the 
agenda  for  a  public  meeting  at  which 
the  National  Highway  Traffic  Safety 
Administration  (NHTSA)  will  describe 
anjl  discuss  specific  research  and 
development  projects. 
DATES  AND  TIMES:  As  previously 
annoimced,  NHTSA  will  hold  a  public 
meeting  devoted  primarily  to 
presentations  of  specific  research  and 
development  projects  on  December  11, 
1996,  beginning  at  1:30  p.m.  and  ending 
at  approximately  5:00  p.m. 
ADDRESSES:  The  meeting  will  be  held  at 
the  Royce  Hotel,  Detroit  Metro  Airport, 


31500  Wick  Road.  Romulus,  Michigan 
48174. 

8UPPI.EMENTARY  INFORMATION:  lllis 
notice  provides  the  agenda  for  the 
fifteenth  in  a  series  of  pidilic  meetings 
to  provide  detailed  infonnaticm  about 
NHTSA's  research  and  development 
programs.  This  meeting  will  be  held  on 
December  11, 1996.  The  meeting  was 
announced  on  November  18, 1996  (61 
FR  58738).  For  additimial  information 
about  the  meeting  consuh  that 
announcement. 

Starting  at  1:30  p.m.  and  concluding 
by  5:00  p.m.,  NHTSA's  Office  of 
Reseerch  and  Development  will  discuss 
the  following  topics: 

Air  bag  assessment  reseerch; 

Crash  causal  analysis; 

Crashworthiness  research  update 
including  (1)  v^iicle  aggressivity  and 
fleet  compatibility,  (2)  light  truck, 
sport  utility,  and  miiltipurpose 
passenger  vehicle  crashworthiness 
and  occupant  protection,  and  (3) 
improved  frontal  crash  protection: 

Upgrade  seat  and  occupant  restraint 
systems  including  "superseat,"  and 

Biomechanical  research. 

NHTSA  has  based  its  decisions  about 
the  agenda,  in  part,  on  the  suggestions 
it  received  by  November  22, 1996,  in 
response  to  the  announcement 
published  November  18, 1996. 

As  announced  on  November  18, 1996, 
in  the  time  remaining  at  the  concliision 
of  the  presentations,  NHTSA  will 
provide  answers  to  questions  on  its 
research  and  development  programs, 
where  those  questions  have  been 
submitted  in  writing  by  4:15  p.m.  on 
November  29, 1996,  to  William  A. 
Boehly,  Associate  Administrator  for 
Research  and  Development,  NRD-01, 
National  Highway  Traffic  Safety 
Administration,  Washington,  DC  20590. 
Fax  number:  202-366-5930. 

FOR  FURTHER  INFORMATION  CONTACT:  Rita 
I.  Gibbons,  Staff  Assistant,  Office  of 
Research  and  Development,  400 
Seventh  Street,  SW.  Washington,  DC 
20590.  Telephone:  202-366-^4862.  Fax 
number:  202-366-5930: 

Issued:  December  3, 1996. 
William  A.  Boehly, 

Associate  Administrator  fM^  Research  and 
Development 

[FR  Doc.  96-31135  Filed  12-6-96;  8:45  am] 
aajjNQ  COOC  4aie-as-# 
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DEPARTMENT  OF  THE  TREASURY 

Submission  tor  0MB  Review; 
Comment  Request 

November  22, 1996. 

The  Department  of  the  Treasury  has 
submitted  the  following  public 
information  collection  requirement(s)  to 
OMB  for  review  and  clearance  under  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13.  Copies  of  the 
submissionCs)  may  be  obtained  by 
calling  the  Treasury  Bureau  Clearance 
Officer  listed.  Comments  regarding  this 
information  collection  should  be 
addressed  to  the  OMB  reviewer  listed 
and  to  the  Treasury  Department 
Clearance  Officer,  Department  of  the 
Treasury.  Room  2110.  1425  New  York 
Avenue,  NW.,  Washington,  DC  20220. 

Financial  Management  Service  (FMS) 

OMB  Number:  1510-0037. 

Form  Number:  TFS  5135. 

Type  of  Review:  Extension. 

Title:  Voucher  for  Payment  of  Awards. 

Description:  Awards  certified  to 
Treasury  are  paid  annually  as  funds  are 
received  from  foreign  Governments. 
Vouchers  are  mailed  to  awardholders 
showing  payments  due.  Awardholders 
sign  vouchers  certifying  that  he/she  is 
entitled  to  payment.  Executed  vouchers 
are  used  as  basis  for  payment. 

Respondents:  Individuals  or 
households. 

Estimated  Number  of  Respondents: 
1,400. 

Estimated  Burden  Hours  Per 
Response:  30  minutes. 

Frequency  of  Response:  Annually. 

Estimated  Total  Reporting  Burden: 
700  hours. 

Clearance  Officer:  Jacqueline  R.  Perry, 
(301)  344-8577,  Financial  Management 
Service,  3361-L  75th  Avenue,  Landover, 
MD  20785. 

OMB  Reviewer:  Alexander  T.  Htmt, 
(202)  395-7860,  Office  of  Management 
and  Budget,  Room  10202,  New 
Executive  Office  Building,  Washington, 
DC  20503. 
Uis  K.  HolUnd, 

Departmental  Reports  Management  Officer. 
|FR  Doc.  96-31218  Filed  12-6-96;  8:45  am)  • 
MIMO  CODE  4»iO-as-P 


Customs  Service 
[T-D.  96-82] 

Extension  of  Oiltest,  Inc.'s  Customs 
Gauger  Approval  and  l.atx>ratory 
Accreditation  to  the  New  Site  Located 
in  New  Orleans,  LA 

agency:  U.S.  Customs  Service, 
Department  of  the  Treasury. 


ACTION:  Notice  of  the  extension  of 
Oiltest,  Inc.'s  Customs  gauger  approval 
and  laboratory  accreditations  to  include 
its  New  Orleans,  LA  new  facility. 

SUMMARY:  Oiltest,  Inc.,  of  Roselle,  NJ,  a 
Customs  approved  gauger  and 
accredited  laboratory  under  Section 
151.13  of  the  Customs  Regulations  (19 
CFR  151.13),  has  been  given  an      ; 
extension  of  its  Customs  gauger 
approval  and  laboratory  accreditations 
to  include  the  New  Orleans,  LA  new 
site.  Sp^ifically,  this  site  has  been 
given  Customs  approval  under  Part 
151.13(a)(1)  of  the  Customs  Regulations 
to  gauge  petrolevun  and  petroleimi 
products,  organic  chemicals  in  bulk  and 
liquid  form  and  animal  and  vegetable 
oils  in  all  Customs  districts:  and 
accreditation  to  perform  the  following 
tests  as  hsted  under  Part  151.13(a)(2): 
API  gravity,  water  by  distillation, 
distillation  characteristics,  sediment  by 
extraction,  water  and  sediment  by 
centrifuge,  viscosity  and  percent  by 
weight  sulphur. 

SUPPLEMENTARY  INFORMATION:    'l*: 

Background 

Part  151  of  the  Customs  Regulations 
provides  for  the  acceptance  at  Customs 
Districts  of  laboratory  analyses  and 
gauging  reports  for  certain  products 
from  Customs  accredited  commercial 
laboratories  and  approved  gaugers. 
Oiltest,  Inc..  a  Customs  commercial 
approved  gauger  and  accredited 
laboratory,  has  applied  to  Customs  to 
extend  its  Customs  gauger  approval  and 
laboratory  accreditation  to  its  New  . 
Orleans,  LA  new  facility.  Review  of  the 
qualifications  of  the  site  shows  that  the 
extension  is  warranted  and.  accordingly, 
has  been  granted. 

Location 

Oiltest,  Inc.'s  site  is  located  at  Cypress 
Point  Business  Center,  Suite  C,  660 
Distributors  Row,  New  Orleans. 
Louisiana  70123.  .f  '  ■ 

EFFECTIVE  DATE:  October  21. 1996. 

FOR  FURTHER  INFORMATION  CONTACT:  Ira 
S.  Reese.  Senior  Science  Officer, 
Laboratories  and  Scientific  Services. 
U.S.  Customs  Service,  1301  Constitution 
Ave..  NW.  Washington,  D.C.  20229  at 
(202)  927-1060. 

Dated:  October  28. 1996. 
George  D.  Heavey, 

Director,  Laboratories  and  Scientific  Service. 
(FR  Doc.  96-31153  Filed  12-6-96;  8:45  am] 
BtLUNG  COOE  4a2e-<»-# 


[TJ).  90-81] 

Approval  and  Accreditation  of  Allied 
Control  Services,  LLC,  as  a  Customs 
Commercial  Qauger  and  Laboratory 

agency:  U.S.  Customs  Service, 
Department  of  the  Treasury. 
ACTION:  Notice  of  the  approval  of  Allied 
Control  Services,  L.L.C.,  as  a  Custc»ns 
approved  commercial  gauger.  and  as  an 
accredited  commercial  laboratory  to 
perform  certain  petroleym  analyses. 

SUMMARY:  Allied  Control  Services, 
L.LC.,  with  facilities  in  Houston,  Texas 
and  Lutcher.  Louisiana,  has  been  given 
Customs  gauger  approval  and  laboratory 
accreditations  under  Part  151.13  of  the 
Customs  Regulations  (19  CFR  151.13). . 
Specifically,  the  Houston,  Texas  and 
Lutcher,  Louisiana  sites  are  approved  to 
gauge  imported  petroleum,  petroleum 
products,  organic  chemicals,  vegetable 
and  animal  oils,  and  are  accredited  to 
perform  the  following  tests  as  listed 
imder  Part  151.13(a)(2):  distillation 
characteristics,  water  by  distillation, 
API  gravity,  viscosity,  sediment  by 
extraction  and  percent  by  weight  of 
sulfur. 

SUPPt^MENTARY  INFORMATION: 

Background 

Part  151  of  the  Customs  Regulations 
provides  for  the  acceptance  at  Customs 
Districts  of  gauging  reports  and 
laboratory  analyses  for  certain  products 
&t)m  Customs  approved  commercial 
gaugers  and  accredited  laboratories. 
Allied  Control  Services.  L.L.C.,  has 
applied  to  Customs  for  commercial 
gauger  approval  and  for  certain 
laboratory  accreditations.  Customs  has 
determined  that  Allied  Control  Services, 
L.L.C.  meets  all  the  requirements  for 
approval  as  a  Customs  approved 
commercial  gauger  and  accredited 
laboratory.  TTierefore.  in  accordance 
with  part  151.13(f)  of  the  Customs 
Regulations,  Allied  Control  Services, 
L.L.C.'s  Houston,  Texas  and  Lutcher. 
Louisiana  sites  are  approved  to  gauge 
the  products  named  above  in  all 
Customs  Districts;  and  are  accredited  to 
perform  the  laboratory  analyses  listed 
above. 

location 

Allied  Control  Services,  L.L.C. 
facilities  are  located  at  16640A, 
Jacintoport  Blvd..  Houston,  Texas, 
77015  and  2184  Jefferson  Highway, 
Lutcher,  Louisiana,  70071. 
EFFECTIVE  DATE:  November  5, 1996. 
FOR  FURTHER  INFORMATION  CONTACT:  Ira 
S.  Reese,  Senior  Science  Officer, 
Laboratories  and  Scientific  Services, 
U.S.  Customs  Service,  1301  Constitution 
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Ave.,  NW,  Washington,  D.C.  20229,  at 
(202)  927-1060.  v    .;.,   :  ...     j 

Dated:  November  26, 1996. 
G«orge  D.  Heavey, 

Dinctor,  Laboratories  and  Scientific  Services. 
[FR  Doc  96-31155  Filed  12-6-96;  8:45  am] 
■UMO  oooc  4aao-ot-p 

[Ti).  96-83) 

Custom*  Commercial  Gau^  Approval 
of  OMNI  Msosurement     j 

AQENCV:  U.S.  Customs  S«rvice.      "• 
Department  of  the  Treasury. 
action:  Notice  of  approval  of  CMfNI 
Measurement,  as  a  commercial  gauger. 

SUMMARY:  OMNI  Measurement  (a.k.a. 
William  I  Plocheck)  of  Crosby,  Texas 
has  applied  to  U.S.  Customs  for 
approval  to  gauge  imported  petroletmi, 
petroleum  products,  organic  chemicals 
and  vegetable  and  animal  oils  under 
Part  151.13  of  the  Customs  Regulations 


(19  CFR  151.13)  at  their  Crosby,  Texas 
facility.  Customs  has  determined  that 
.  this  facihty  meets  all  of  the 
requirements  for  approval  as  a 
commercial  ganger.  Therefore,  in 
accordance  with  Part  151.13(f)  of  the 
Customs  Regulaticms,  OMNI 
Measurement's  Crosby,  Texas  site  is 
approved  to  gauge  the  products  named 
above  in  all  Customs  districts. 

SUPPLEMENTARY  INPOfttMTION: 

Background 

Part  151  of  the  Customs  Regulations 
provides  for  the  acceptance  at  Customs 
Districts  of  laboratory  analyses  and 
gauging  reports  for  certain  products 
from  Customs  accredited  commercial 
laboratories  and  approved  gangers. 
OMNI  Measurement,  of  Crosby,  Texas 
has  applied  to  Customs  for  commercial 
ganger  approval.  Customs  has 
determined  that  OMNI  Measurement 
meets  all  the  requir«nents  for  approval 
as  a  comm«taal  ganger.  Therefore,  in 


accordance  with  part  ISlJStf^of  the 
Customs  Regulations,  OMNI 
Measurement's  Crosby,  Texas  site  is 
approved  to  gauge  the  products  named 
^love  in  all  Customs  districts. 

LocaticHi 

OMNI  Measurement's  approved  site  is 
located  at:  914  Kexmings  Avenue, 
Crosby,  Texas  77532. 

EFFECnvCDATE:  November  1, 1996 

FOR  FURTHER  INFORMATION  CONTACT:  Ira 
S.  Reese,  Senior  Science  OfBcer, 
Laboratories  and  Scientific  Services, 
U.S.  Customs  Service,  1301  Constitution 
Avenue  NW,  Washington,  D.C.  20229.at. 
(202)  927-1060. 

Dated:  November  8, 1996. 
G««»^  D.  Heavsy, 

Director,  Laboratories  and  Scientific  Services. 
[FR  Doa  96-31154  Filad  12-6-96;  8:45  am] 
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DEPARTMENT  OF  CdMERCE 


1SCFRPwt2301 

|Deeta«  Na  •60a414»4243^ 


PuMe  Tatooommunieations  FaciNtiM 


CoiTBction 

In  rule  document  96-28771  baginning 
OQ  page  57966  in  the  iaaue  of  FHoay. 
November  8. 1996,  make  the  following 
dxrection: 

f2M1^   [CorraeMI 

On  page  57975.  in  the  second  colimm. 
in  $2301 .4(b)(2).  in  the  first  line.  "3" 
should  read  "2". 


DEPARTMENT  OF  ENERGY 

OWfcx  of  EfiMngy  Efflctoncy  wid 
Eiwrgy 


10  CFR  Part  431 
podHt  Na  EE-RM'9M0Q| 

Enacgy  Efficiency  Program  for  Cartain 
Commardal  and  Industrlai  Equipment 
Taat  Procaduraai  Labeling,  and 
Certification  Requirements  for  Electric 


ComcUtm 

In  proposed  rule  document  96-29048 
beginning  on  page  60440  in  the  issue  of 
Wednesday,  November  27, 1996.  make 
the  following  corrections: 

1.  On  page  60448,  in  the  second 
column,  in  the  second  full  paragraph,  in 
the  eighth  line,  insert  "be"  after  "to". 


2.  Ob  page  60466.  in  the  third  column 
and  nonrtnuing  to  page  MM67,  in  the 
first  cotumn.  in  %  431.24.  paragraph 
(b)(lXi)(D)  is  cmiectad  to  reed  as    . 
follows:  •-«•.. 


f481.M   UnHitBbe 


(b)»**  .'  ^^;: 

(I)*** 

(i)*  '  •  . 

(D)  Each  basic  model  riuNild  be 
ejqwcted  to  have  the  loWest  nominal 
fuU  load  efficiency  among  the  basic 
models  with  the  same  rating.  In  any 
in«tiinrw  vt^ere  it  is  impossible  far  a 
manufoctum  to  select  basic  models  for 
testing  in  aooordance  with  all  of  these 
critnUi,  the  criteria  shall  be  given 
priority  in  the  order  in  whi<£  they  are 
Ustad.  V^thin  the  limits  imposed  by  the 
criteria,  basic  models  shall  he  selected 
randomly. 

•  •  •  •  •  -*.*■.- 

3.  On  page  60467.  in  the  first  column, 
in  §  431.24(bXl).  the  pan^^ph 
designated  "(iii)"  is  correctly  designated 
"(U)". 

4.  On  page  60467.  in  the  second 
colunm.  in  §431.24(b)(4XiMA).  in  the 
third  line.  "431.24(b)(l)(iU)"  should 
read  "431.24(bKl)(u)". 


DEPARTMENT  OF  JUSTICE 


wwiueof 
Purauanttotha 

Correction 


Ol 


In  notice  document  96-29844 
hwgtnntng  qq  page  59459  in  the  issue  of 
Friday,  November  22, 1996.  make  the 
foUowiwng  correctioas: 

1.  On  page  59459.  in  the  second 
column,  in  the  fourth  line  "CTTXT 
should  reed  "C3TG(7':  and  in  the 
second  line  from  the  bottom  "OTO" 
should  reed  "OTGO". 

2.  Qa  the  same  page,  in  the  third 
column: 

a.  In  the  first  full  paragraph,  in  the 
first  line  and  in  the  second  full 
paragraph,  in  the  first  and  eighth  lines 
"OTO"  should  reMi  "OTGO" 
respectively. 

b.  In  the  third  full  paragraph,  in  the 
third  line  from  the  bottom  "OTCr' 
should  read  "CJTCa'. 


DEPARTMENT  OF  TRANSPORTATION 
Federal  AvIaHon  Administration 


ENVIRONMBiTAL  PROTECTION 
AQENCY 


14  CFR  Part  39 


[Doekat  Na  96-NM-173>AO: 
;A0W44-11] 


AnNIMRNIIt  3^ 


pnL-5688-a9 


RM2120^Uke4 


Proposed  CERCLA  AdmlniatrMfva 

Cost  Rscovery  Settlement  Pursuant  to 

the  Comprehanelve  Environmental 

Reeponee,  Compensation,  and  Liability    CbrrecCion 

Act;  Manlatlque  Rfver/Harbor  SIta. 

ManlBtiqua,  Ml 


Aiiwuf  Uilness  Dirsctlvss;  IsrasI 
Aircraft  Induatrlaa  (lAI),  I  III ,  Modal 
1123, 1124.  and  1124A  Sartae  Alrplanea 


Correction 

In  notice  document  96-  banning  on 
page  60281  in  the  issue  of  Wednesday, 
November  27, 1996  make  the  foUowing 
correction: 

On  page  60282.  first  column,  in  the 
OATB&  section  "December  30. 1996" 
should  read  "December  27. 1996". 


In  rule  document  96-29988  begiiming 
on  page  63702  in  the  issue  of  Monday. 
December  2, 1996  make  the  following 
correction: 

On  page  63704,  in  the  first  coliunn. 
the  sacand  complete  paragraph,  "Issued 
in  Renton,  Washington,  on  November 
18. 1997."  should  read  "Issued  in 
Renton.  Washington,  on  Novembor  18, 
1996." 

COM  1SH-ei-D 


>ViW. 


J^Z^ 


iSH^ 


Monday 
December  9, 


1996 


Part  II 


Department  of 
Justice 

Bureau  of  Prisons 

28  CFR  Part  513,  522,  and  540 
Release  of  Information  and  Unescorted 
Transfers  and  Voluntary  Surrenders 
Regulations  Revision,  Final  Rules;  and 
Pretrial  Inmates  Correspondence 
Regulations,  Proposed  Rule    ' 
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DEPARTMENT  OF  JUSTICE 

Bureau  of  Prisons 

28CFRPart513 

[BOP-1015-F] 

RIN1120-AA21 

Release  of  Information 

AODICV:  Bureau  of  Prisons,  Justice. 
ACTION:  Final  rule. 

SUMMARY:  In  this  document,  the  Biueau 
of  Prisons  ("Bureau")  is  adopting 
regulations  to  ccmsolidate  procedures 
for  the  release  of  requested  records  in 
the  possession  of  the  Bureau.  These 
regiilations  have  been  developed  to  help 
ensure  the  Bureau  is  in  compliance  with 
the  statutory  requirements  of  the 
Freedom  of  Information  Act  (5  U.S.C 
552)  and  the  Privacy  Act  (5  U.S.C. 
552a),  and  to  supplement  Department  of 
Jiistice  regulations  implementing  those 
statutes  (28  CFR  part  16). 
EFFECTIVE  DATE:  This  rule  becomes 
eflective  January  8, 1997. 
ADDRESSES:  Rules  Unit,  OfBce  of 
General  Counsel,  Bureau  of  Prisons, 
Room  754,  320  First  Street,  NW.. 
Washington.  D.C.  20534. 
FOR  FURTHER  MFORMATION  CONTACT:  Roy 
M.  Nanovic,  Office  of  General  Counsel, 
Bureau  of  Prisons,  Telephone  (202)  514- 
6655. 

SUPPI^MENTARY  MFORMATION:  The 
Bureau  of  Prisons  ("Bureau")  is 
adopting  regulations  on  Release  of 
Information.  A  proposed  rule  on  this 
subject  was  published  in  the  Federal 
Re^er  on  June  21, 1996  (at  61  PR 
32258).  The  new  regulations  provide 
instructions  to  assist  all  requesters  in 
curtaining  information  through  the 
Freedom  of  Information  Act  (FOIA)  and 
the  Privacy  Act  (PA).  In  addition,  the 
new  regulations  are  intended  to  assist 
an  inmate  in  accessing  records  at  his  or 
her  institution  of  confinement  without 
submitting  a  FOLA/PA  request 

In  response  to  the  one  comment 
received,  the  Bureau  is  adding  to  the 
Final  Rule  a  provision  describing  an 
informal  institution  procedure  for 
.  inmates  to  review  certain  Bureau 
Program  Statements.  Because  this- 
provision  is  added  as  a  new  Section 
"513.43  under  "Inmate  Requests  to 
Institution  for  Information",  succeeding 
sections  have  been  renumbered 
accordingly. 

The  Bureau  of  Prisons  has  determined 
that  this  rule  is  not  a  significant 
regulatory  action  for  the  purpose  of 
Executive  Order  12866  and  accordingly, 
this  rule  was  not  reviewed  by  the  Office 
of  Management  and  Budget.  After 


review  of  the  law  and  regulations,  the 
Director  of  the  Bureau  of  Prisons  has 
certified  that  this  rule,  for  the  purpose 
of  the  Regulatory  Flexibility  Act  (5 
U.S.C.  601  et  seq.),  does  not  have  a  . .  - 
significant  impact  on  a  substantial  *^' '' 
niunber  of  small  entities  within  the 
meaning  of  the  Act.  The  economic 
impact  of  this  rule  is  limited  by  the  fee 
schedule  imposed  under  DepMtmental 
regulations  contained  in  28  CFR  16.10. 

List  of  Sab|ectB  in  28  CFR  Part  513 

Prisoners.  -        ..       -  -j^ 

Kadilaen  M.  Hawk. 
Director,  Bureau  (^Prisons. 

In  consideration  of  the  foregoing.  28 
CFR,  Chapter  V,  Subchapter  A,  i» 
amended  as  follows:  '  ^~  . 

SUBCHAPTER  A— GENERAL 
MANAQEHENT  AND  AOMNISTRATION 

PART  513-ACCESS  TO  RECORDS 

i 

1.  The  authority  citation  for  28X7R 
part  513  is  revised  to  read  as  fol/ows: 

Authority:  5  U.S.C  301,  552,  552a:  13 
U.S.Q;  18  U.S.C.  3621.  3622,  3624,  4001. 
4042.  4081,  4062  (Repealed  in  part  u  to 
conduct  occuiring  on  or  after  November  1, 
1987),  5006-5024  (Repealed  October  12.  1984 
as  to  conduct  occuiring  after  that  date).  5039; 
28  U.S.C  509,  510;  31  U.S.C  3711(f);  5  CFR 
part  297;  28  CFR  0.9S-0.99  and  parts  16  and 
301. 

2.  Subpart  D,  consisting  of  §§  513.30 
through  513.68,  is  added  to  read  as 
follows: 


Subpart  D—IMaaae  of  Infonnallon 
GoBBral  Prwiaioiis  and  Prooeduraa     ^ 

513.30  Purpose  and  scope.        >  "^  ' 

513.31  Linutations.  '  ~- 

513.32  Guidelines  for  disclocure.  '* 

513.33  Production  of  records  in  court. 

513.34  Protection  of  individual  privacy — 
disdoauie  of  records  to  third  parties. 

513.35  Accounting/nonaccountiog  of 
disclosures  to  third  parties. 

513.36  Government  contractors. 

Inmate  Requests  to  Institution  far 
infermation 

513.40  Inmate  access  to  Inmate  Central  File. 

513.41  Inmate  access  to  Inmate  Central  File 
in  connection  with  p>arole  hearings. 

513.42  Inmate  access  to  medical  records. 

513.43  Inmate  access  to  certain  Bureau 
Program  Statements 

513.44  Fees  for  copies  of  Inmate  Central 
File  and  Medical  Records. 

Privacy  Act  Raqueats  for  Infonnatioa 

513.50    Privacy  Act  requests  by  inmates. 

Freedom  of  Information  Act  Requarti  for 
Information 

513.60  Freedom  of  Information  Act 
requests. 

513.61  Freedom  of  Information  Act  requests 
by  inmates. 


513.62  Freedom  of  Information  Act  requests 
by  former  inmates. 

513.63  Freedom  of  Information  Act  requests 
on  behalf  of  an  inmate  cor  totmex  inmate. 

513.64  Acknowledgment  of  Freedom  of 
Information  Act  requests. 

513.65  Review  of  documents  for  Freedom  of 
Information  Act  reqiiests. 

513.66  Denials  and  appeals  of  Freedom  of 
Information  Act  requests. 

513.67  Fees  for  Freedom  of  Information  Act 
requests. 

513.68  Time  limits  for  responses  to 
Freedom  of  Information  Act  requests.       "• 

Subpart  O — Releasa  of  Information 
General  Provisions  and  Procedures 
f  813.30    Purpoee  and  ecope. 

This  subpart  establishes  procedures 
for  the  release  of  requested  records  in  - 
possession  of  the  Federal  Bureau  of 
Prisons  ("Bureau"),  It  is  intended  to 
implement  provisions  of  the  Freedom  of 
Information  Act  (FOIA),  5  U.S.C.  552. 
and  the  Privacy  Act,  5  U.S.C  5S2a.  and 
to  supplement  Department  of  Justice 
(DOJ)  regulations  concerning  the 
producti(Hi  or  disclosure  of  records  or 
information,  28  CFR  part  16. 

f  513.31    Umitatlons. 

(a)  Social  Security  Numbers.  As  of 
September  27, 1975,  Social  Security 
Niunbers  may  not  be  used  in  their 
entirety  as  a  method  of  identification  for 
any  Bureau  record  system,  unless  such 
use  is  authorized  by  statute  or  by 
regulation  adopted  prior  to  January  1, 
1975. 

(b)  Employee  records.  Access  and 
amendment  of  employee  personnel 
records  imder  the  Privacy  Act  are 
governed  by  Office  of  Personnel 
Management  regulations  published  in  5 
CFR  part  297  and  by  Department  of 
Justice  regulations  published  in  28  CFR 
part  16. 

f  513.32    Guidelines  for  diedoeure. 

,  The  Bureau  provides  for  the 
disclosiue  of  agency  information 
pursuant  to  applicable  laws,  e.g.  the 
Freedom  of  Information  Act  (5  U.S.C 
552),  and  the  Privacy  Act  (5  U.S.C. 
552a). 

{  513.33    Production  of  records  In  court 

Bureau  records  are  often  sought  by 
subpoena,  court  order,  or  other  court 
demand,  in  connection  with  cotul 
proceedings.  The  Attorney  General  has 
directed  thiat  these  records  may  not  be 
produced  in  court  without  the  approval 
of  the  Attorney  General  or  his  or  her 
designee.  The  guidelines  are  set  forth  in 
28  CFR  part  16.  subpart  B. 
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f8l3^   PratoettonoflndMdiialprivaey- 
dtodoeufw  of  leoonte  to  thini  pertlM. 

(a)  Infbniiation  that  oraxcenu  an 
individiial  and  is  contained  in  a  system 
of  records  maintained  by  the  Bureau 
shall  not  be  disclosed  to  any  person,  or 
to  another  agency  except  under  the 
provisions  of  the  Privacy  Act,  5  U.S.C 
552a,  the  Freedom  of  Information  Act,  5 
U.S.C  552,  and  Departmental 
regulations. 

(b)  Lists  of  Bureau  inmates  shall  not 
be  disclosed. 

{519J6    Accountlng^nonaccounling  of 
wtiosufee  id  inini  i 


Accounting/nonaccoimting  of 
disclosures  to  third  parties  shall  be 
made  in  accordance  with  Department  of 
Justice  regulations  contained  in  28  CFR 
16.52. 

f  513.36    Qovemment  contreclDfa. 

(a)  No  Bureau  component  may 
contract  for  the  operation  of  a  record 
system  by  or  on  behalf  of  the  Bureau 
without  die  express  written  approval  of 
the  Director  or  the  Director's  designee. 

(b)  Any  contract  which  is  approved 
shall  contain  the  standard  contract 
requirements  promulgated  by  the 
General  Services  Administration  (GSA) 
to  ensure  compliance  with  the 
requirements  imposed  by  the  Privacy 
StiL  The  contracting  comp<uient  shaill 
have  the  responsibility  to  ensure  that 
the  contractor  complies  with  the 
contract  requirements  relating  to 
privacy. 

Inmate  Requests  to  Institiition  for 
Infecmatilm 

1513^40   Inmie  iccses  to  Inmets  Centtil 
nie. 

Inmates  are  encouraged  to  use  the 
simple  access  procedures  described  in 
this  section  to  review  disclosable 
records  maintained  in  his  or  her.Inmate 
Central  File,  rather  than  the  FOIA 
procedures  described  in  §§  513.60 
through  513.68  of  this  subpart. 
Disclosable  records  in  the  Inmate 
Central  File  include,  but  are  not  limited 
to,  doctunents  relating  to  the  inmate's 
smtence,  detainer,  participation  in 
Bureau  programs  such  as  die  Inmate 
Financial  Responsibility  Program, 
classification  data,  parole  informaticm, 
mail,  visits,  propwty,  conduct,  work, 
release  processing,  and  general 
correspondence,  lliis  infonBation  is 
available  tvithout  filing  a  FOIA  request. 
If  any  information  is  withheld  from  the 
inmate,  staff  will  provide  the  inmate 
with  a  general  description  of  that 
information  and  also  will  notify  the 
inmate  that  he  or  she  may  file  a  FOIA 
request    . 


(a)  bmnate  review  of  his  or  her  Inmate 
Cetttral  File.  An  inmate  may  at  any  time 
request  to  review  all  disclosable 
portions  of  his  or  her  Inmate  Central 
File  by  submitting  a  request  to  a  staff 
member  designated  by  the  Warden.  Staff 
are  to  acknowledge  the  request  and 
schedule  the  inmate,  as  promptly  as  is 
practical,  for  a  review  of  the  file  at  a 
time  which  will  not  disrupt  institution 
operations. 

(b)  Procedures  for  iiunate  review  of 
his  or  her  Inmate  Central  File.  (1)  Prior 
to  the  inmate's  review  of  the  file,  staff 
are  to  remove  the  Privacy  Folder  which 
contains  documents  withheld  from 
disclosure  pursuant  to  §  513.32. 

(2)  During  the  file  review,  the  inmate 
is  to  be  under  direct  and  constant 
supervision  by  staff.  The  staff  member 
monitoring  tin  review  Aah  enter  the 
date  of  the  inmate's  file  review  on  the 
Inmate  Activity  Record  and  initial  the 
entry.  Staff  shall  ask  the  inmate  to 
initial  the  entry  also,  and  if  the  inmate 
refuses  to  do  so,  shall  enter  a  notation 
to  that  effect. 

(3)  Staff  shall  advise  the  inmate  if 
there  are  documents  withheld  from 
disclosure  and,  if  so,  shall  advise  the 
inmate  of  the  inmate's  right  under  the 
provisions  of  §  513.61  to  make  a  FOIA 
request  for  the  withheld  documents. 


§  513.41    Inmate  aooeea  to  Inmate  Central 
File  In  connection  with  parole  hearinQa. 

A  parole-eligible  inmate  (an  inmate 
who  is  currently  serving  a  sentence  for 
an  offense  committed  prior  to  November 
1, 1987)  may  review  disclosable 
portions  of  the  Imnate  Central  File  prior 
to  the  inmate's  parole  hearing,  under  the 
general  procedures  set  forth  in  §  513.40. 
In  addition,  the  following  guidelines 
apply: 

(a)  A  parole-eligible  inmate  may 
request  to  review  his  or  her  Inmate 
Central  File  by  submitting  the 
appropriate  Parole  Commission  form, 
lliis  form  ordinarily  shall  be  available 
to  each  eligible  inmate  within  five  work 
days  after  a  list  of  eligible  inmates  is 
prmared. 

(b)  Biueau  staff  ordinarily  shall 
schedule  an  eligible  inmate  for  a 
requested  Inmate  Central  File  review 
within  seven  work  days  of  the  request 
after  the  inmate  has  been  scheduled  for 
a  parole  hearing.  A  reasonable  extension 
of  time  is  permitted  for  dociunents 
.which  have  been  provided  (prior  to  the 
inmate's  request)  to  originating  agencies 
for  clearance,  or  which  are  otherwise 
not  available  at  the  institution. 

(c)  A  report  received  from  another 
agency  which  is  determined  to  be 
nondisclosable  (see  §  513.40(b))  will  be 
summarized  by  that  agency,  in 
accordance  with  Pazole  Commissian 


regulations.  Bureau  staff  shall  place  the 
summary  in  the  appropriate  disclosable 
section  of  the  Inmate  Central  File.  The 
original  report  (or  portion  which  is 
summarized  in  another  document)  will 
be  placed  in  the  portion  of  the  Privacy 
File  for  Joint  Use  by  the  Bureau  and  the 
Parole  Commission. 

(d)  Bureau  dociunoits  which  are 
determined  to  be  nondisclosable  to  the 
inmate  will  be  summarixed  for  the 
inmate's  review.  A  copy  of  the  summary 
will  be  placed  in  the  disclosable  section 
of  the  Inmata  Central  File.  The 
document  from  which  the  summary  is 
taken  will  be  placed  in  the  Joint  Use 
Section  of  the  Privacy  Folder. 
Nondisclosable  documents  not 
summarized  for  the  imnate's  review  are 
not  available  to  the  Parole  Commission 
and  are  placed  in  a  nondisclosable 
section  of  the  Inmate  Central  File. 

(e)  When  no  response  regarding 
disclosure  has  been  received  from  an 
originating  agency  in  time  for  inmate 
review  prior  to  the  parole  hearing. 
Bureau  staff  are  to  inform  the  Parole 
Commission  Hearing  Examiner. 

{513,42   MMnaie  aooaaa  to  madicai 


(a)  Except  for  the  limitations  of 
paragraphs  (c)  and  (d)  of  this  section,  an 
inmate  may  review  records  from  his  ot 
her  medical  file  (including  dental 
records)  by  submitting  a  request  to  a 
staff  member  designated  by  the  Warden. 

(b)  Laboratory  Reports  which  contain 
only  scientific  testing  results  and  which 
contain  no  staff  evaluation  or  opinion 
(such  as  Standard  Form  514A, 
Urinalysis)  are  ordinarily  disclosable. 
Lab  results  of  HIV  testing  maybe 
reviewed  by  the  inmate.  However,  an 
inmate  may  not  retain  a  copy  of  his  or 
her  test  results  while  the  inmate  is 
confined  in  a  Bureau  £acility  or  a 
Community  Corrections  Center.  A  copy 
of  an  inmate's  HIV  test  results  may  be 
forwarded  to  a  third  party  outside  the 
institution  and  chosen  by  the  inmrte, 
provided  that  the  inmate  gives  written 
authorization  for  the  disclosure. 

^  (c)  Medical  records  containing 
rabiective  evaluations  and  opinions  of 
mMUcal  staff  relating  to  the  inmate's 
care  and  treatment  will  be  provided  to 
the  inmate  only  after  the  staff  review 
required  by  paragraph  (d)  of  this 
section.  These  records  include,  but  are 
not  limited  to,  outpatient  notes, 
consultation  reports,  narrative 
summaries  or  reports  by  a  specialist, 
operative  reports  by  the  physician, 
summaries  by  specialists  as  the  result  of 
laboratory  anialysis,  or  in-patient 
prooess  reports. 

(a)  Prior  to  release  to  the  inmate. 
reaads  described  in  paragraph  (c)  of 


<-=■;  V 
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this  section  shall  be  reviewed  by  staff  to 
detennine  if  the  release  of  this 
infonnation  would  present  a  hann  to 
either  the  inmate  or  other  individuals. 
Any  records  determined  not  to  present 
a  hann  will -be  released  to  the  iiunate  at 
the  conclusion  of  the  review  by  staff.  If 
any  records  are  determined  by  staff  not 
to  be  re  leasable  based  upon  the  presence 
of  harm,  the  inmate  will  be  so  advised 
in  writing  and  provided  the  address  of 
the  agency  component  to  which  the 
inmate  may  address  a  formal  request  for 
the  withheld  records.  An  accounting  of 
any  medical  records  will  be  maintained 
in  the  inmate's  medical  file. 

S  513.43    Inmate  Access  to  certain  Bureau 
Pi'OQrain  Staternoots. 

Iiunates  are  encouraged  to  use  the 
simple  local  access  procedures 
described  in  this  section  to  review 
certain  Bureau  Program  Statements, 
rather  than  the  FOIA  procedures 
described  in  §§  513.60  through  513.68  of 
this  subpart. 

(a)  For  a  current  Bureau  Program 
Statement  containing  rules  (regulations 
published  in  the  Federal  Regiiter  and 
codified  in  28  CFR),  local  access  is 
available  through  the  institution  law 
library. 

(b)  For  a  current  Bureau  Program 
Statement  not  containing  rules 
(regulations  published  in  the  Federal 
Register  and  codiSed  in  28  CFR), 
inmates  may  request  that  it  be  placed  in 
the  institution  law  library.  Placement  of 
a  requested  Program  Statement  in  the 
law  library  is  within  the  discretion  of 
the  Warden,  based  upon4ocal 
institution  conditions. 

(c)  Inmates  are  responsible  for  the 
costs  of  making  personal  copies  of  any 
Program  Statements  maintained  in  the 
institution  law  Ubrary.  For  copies  of 
Program  Statements  obtained  under  the 
FOIA  procediues  described  in  §§  513.60 
through  513.68  of  this  subpart,  fees  will 
be  calculated  in  accordance  with  28 
CFR  16.10. 

S  513.44    Fees  for  coplee  of  Inmate  Central 
FUe  and  Medical  Records. 

Within  a  reasonable  time  after  a 
request,  Bureau  staff  are  to  provide  an 
inmate  personal  copies  of  requested 
disclosable  documents  maintained  in 
the  Inmate  Central  File  and  Medical 
Record.  Fees  for  the  copies  are  to  be 
calculated  in  accordance  with  28  CFR 
16.10. 

Privacy  Act  Requests  for  Information 

f  51X50    PrKaey  Act  requests  t>y  tnmalM. 

Because  inmate  records  are  exempt 
from  disclosiu^  under  the  Privacy  Act 
(see  28  CFR  16.97),  inmate  requests  for 
records  under  the  Privacy  Act  will  be 


processed  in  accordance  with  the«FOIA. 
See  §§  513.61  through  513.68. 

Freedom  of  Information  Act  Requests 
far  Information         .   'V.        *■'.''. 

S  513.80    Freedom  of  inftonnatfon  Act 
requesta. 

Requests  for  any  Bureau  record  '^ 
(including  Program  Statements  and 
Operations  Memoranda)  ordinarily  shall 
be  processed  pursuant  to  the  Freedom  of 
Information  Act,  5  U.S.C  552.  Such  a 
request  must  be  made  in  writing  and 
addressed  to  the  Director,  Federal 
Bureau  of  Prisons,  320  First  Street,  NW., 
Washington,  D.C  20534.  The  requester 
shall  clearly  mark  on  the  face  of  the 
letter  and  the  envelope  "FREEDOM  OF 
INFORMATION  REQUEST,"  and  shall 
clearly  describe  the  records  sought.  See 
§§  513.61  through  513.63  for  additional 
requirements. 

f  513.61    Freedom  of  Informatiow  Act 
request*  t>y  Inmate*. 

(a)  Inmates  are  encouraged  to  use  the 
simple  access  procediues  described  in 
§  513.40  to  review  disclosable  records 
maintained  in  his  or  her  Inmate  Central 
File. 

(b)  An  inmate  may  make  a  request  for 
access  to  documents  in  his  or  her 
Inmate  Central  File  or  Medical  File 
(including  documents  which  have  been 
withheld  from  disclosure  during  the 
inmate's  review  of  his  or  her  Inmate 
Central  File  pursuant  to  §  513.40)  and/ 
or  other  doounents  concerning  the 
inmate  which  are  not  contained  in  the 
Inmate  Central  File  or  Medical  File. 
Staff  shall  process  s\ich  a  request 
pursuant  to  the  applicable  provisions  of 
the  Freedom  of  Information  Act,  5 
U.S.C.  552. 

(c)  The  iiunate  requester  shall  clearly 
mark  on  the  face  of  the  letter  and  on  the 
envelope  "FREEDOM  OF 
INFORMATION  ACT  REQUEST",  and 
shall  clearly  describe  the  records 
sought,  including  the  approximate  dates 
covered  by  the  record.  An  inmate 
making  such  a  request  must  provide  his 
or  her  full  name,  current  address,  date 
and  place  of  birth.  In  addition,  if  the 
inmate  requests  dociunents  to  be  sent  to 
a  third  party,  the  iimiate  must  provide 
with  the  request  an  example  of  his  or 
her  signature,  which  must  be  verified 
and  dated  within  three  (3)  months  of  the 
date  of  the  request. 

{513.62    Freedom  of  Information  Act         '' 
requests  by  former  Inmate* 

Former  federal  iiunates  may  request 
copies  of  their  Bureau  records  by 
writing  to  the  Director,  Federal  Bureau 
of  Prisons.  320  First  Street,  NW., 
Washington,  D.C.  20534.  Such  requests 
shall  be  processed  pursuant  to  the 


provisions  of  the  Freedom  of 
Infonnation  Act.  The  request  must  be 
clearly  marked  on  the  face  of  the  letter 
and  on  the  envelope  "FREEDOM  OF 
INFORMATION  ACT  REQUEST",  and 
must  describe  the  record  sought, 
including  the  approximate  dates 
covered  by  the  record.  A  former  inmate 
making  such  a  request  must  provide  his 
or  her  full  name,  current  address,  date 
and  place  of  birth.  In  addition,  the 
requester  must  provide  with  the  request 
an  example  of  his  or  her  signature, 
which  must  be  either  notarized  or  sworn 
imder  penalty  of  perjury,  and  dated 
within  three  (3)  months  of  the  date  of 
the  request. 

f  513.63    Freedom  of  Information  request* 
on  tMhalf  of  an  Inntata  or  former  Imnat*. 

A  request  for  records  concerning  an 
inmate  or  former  inmate  made  by  an 
■authorized  representative  of  that  inmate 
or  former  inmate  will  be  treated  as  in 
§  513.61,  on  receipt  of  the  inmate's  or 
former  inmate's  written  authorization. 
This  authorization  must  be  dated  within 
three  (3)  months  of  the  date  of  the 
request  letter.  Identification  data,  as 
listed  in  28  CFR  16.41,  must  be 
provided. 

f  513.64    Acknowledgement  of  Freedom  of 
Information  Act  request*. 

(a)  All  requests  for  records  under  the 
Freedom  of  Information  Act  received  by 
the  FOI/PA  Administrator,  Office  of 
General  Counsel,  will  be  reviewed  and 
may  be  forwarded  to  the  appropriate 
Regional  Office  for  proper  handling. 
Requests  for  records  located  at  a  Bureau 
facility  other  than  the  Central  Office  or 
Regional  Office  may  be  referred  to  the 
appropriate  staff  at  that  facility  for 
proper  handling. 

(b)  The  requester  shall  be  notified  of 
the  status  of  his  or  her  request  by  the 
office  with  final  responsibility  for 
processing  the  request 

{513.65    Review  of  documents  for 
Freedom  of  Information  Act  requests. 

\i  a  dociunent  is  deemed  to  contain 
infonnation  exempt  from  disclosure, 
any  reasonably  segregable  portion  of  the 
record  shall  be  provided  to  the  requester 
after  deletion  of  the  exempt  portions.  If 
documents,  or  portions  of  documents,  in 
an  Inmate  Cential  File  have  been 
determined  to  be  nondisclosable  by 
institution  staff  but  are  later  released  by 
Regional  or  Central  Office  staff  pursuant 
to  a  request  under  this  section, 
appropriate  instructions  will  be  given  to 
the  institution  to  move  those 
documents,  or  portions,  from  the  Inmate 
Privacy  Folder  into  the  disclosable 
section  of  the  Inmate  Central  File. 


3    f   - 
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tSlS.66    Denlate  and  appeals  of  FrMdom 
o(  kilornwUon  Act  i 


If  a  request  made  pursuant  to  the 
Freedom  of  Information  Act  is  denied  in 
whole  or  in  part,  a  denial  letter  must  be 
issued  and  signed  by  the  Director  or  his 
or  her  designee,  and  shall  st#te  the  basis 
for  denial  imder  §  S13.32.  The  requester 
who  has  been  denied  such  access  shall 
be  advised  that  he  or  she  may  appeal 
that  decision  to  the  Office  of  -  „  ^  '■%■: 
Information  and  Privacy,  U.S. 
Department  of  Justice,  Suite  570,  Flag 
Building.  Washington,  D.C.  20530.  Both 
the  envelope  and  the  letter  of  appeal 
itself  should  be  clearly  marked: 
"Freedom  of  Information  Act  Appeal." 

1513.67  Fees  for  Freedom  of  Infbnnatlon 
Aetrequasts. 

Fees  for  copies  of  records  disclosed 
under  the  FOLA,  including  fees  for  a 
requester's  own  records,  may  be  charged 
in  accordance  with  Department  of 
Justice  regulations  contained  in  28  CFR 
16.10. 

1513.68  Time  Hmits  for  rasponaas  to 
Freedom  of  Information  Act  raquaats. 

Consistent  with  soimd  administrative 
practice  and  the  provisions  of  28  CFR 
16.1,  the  Bureau  utrives  to  comply  with 
the  time  limits  set  forth  in  the  Freedom 
of  Information  Act. 

[FR  Doc.  96-31162  Filed  12-6-96;  8:45  am] 
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DEPARTMENT  OF  JUSTICE 

Bureau  of  Prisons 

28  CFR  Part  522 

[BOP-1041-F] 

WH  1120-AA45 

Unescorted  Transfsrs  and  Voluntary 
Surrenders 

AGENCY:  Bureau  of  Prisons,  Justice. 
ACnON:  Final  rule. 

SUMMARY:  In  this  document,  the  Bureau 
of  Prisons  is  revising  its  regulations  on 
voluntary  surrender  commitments  and 
transfers  in  order  to  make  an  editorial 
change  in  the  heading  of  the  subpart 
and  to  update  statutory  citations.  -^  -    ■ 
EFFECTIVE  DATE:  December  9, 1996. 


AOOf^SSES:  Office  of  General  Coimsel, 

Bureau  of  Prisons,  HOLC  Room  754, 320 

First  Street,  NW.,  Washington,  DC 

20534. 

FOR  FURTHER  INFORMATION  CONTACT:  Roy 

NanovicOffice  of  General  Counsel, 

Biireau  of  Priscms,  phone  (202)  514- 

6655. 

8UPPI.EMENTARY  INFORMATION:  The 

Bureau  of  Prisons  is  amending  its 

regulations  on  Volimtary  Surrender 

Commitments  and  Transfers  to  Bureau 

of  Prisons  Facilities.  A  final  rule  on  this 

subject  was  pubUshed  in  the  Federal 

Rnrister  June  29, 1979  (44  FR  38245). 

Because  these  regulations  {>ertain  to 
tninsfers  both  to  Bureau  and  to 
nonfederal  facilities,  it  is  more  accurate 
to  entitle  the  regulations  as  Unescorted 
Transfers  and  Voluntary  Surrenders. 
The  only  other  change  to  the  regulation 
is  the  inclusion  of  a  reference  to  18 
U.S.C.  3622,  which  is  the  statutory 
authority  applicable  to  inmates 
convicted  of  committing  an  offense 
which  occiirred  on  or  after  November  1, 
1987. 

Because  these  changes  are  editorial  in 
nature  and  have  no  adverse  impact 
upon  inmates,  the  Bureau  finds  good 
cause  for  exempting  the  provisions  of 
the  Administrative  Procedure  Act  (5 
U.S.C.  553)  requiring  notice  of  proposed 
rulemaking,  the  opportimity  for  public 
comment,  and  delay  in  effective  date. 
Members  of  the  public  may  submit 
comments  concerning  this  rule  by 
writing  to  the  previously  cited  address. 
These  comments  will  be  considered  but 
will  receive  no  response  in  the  Federal 
Re^ster. 

Ilie  Biueau  of  Prisons  has  determined 
that  this  rule  is  not  a  significant 
regulatory  action  for  the  purpose  of  E.O. 
12866,  and  accordingly  this  rule  was  not 
reviewed  by  the  Office  of  Management 
and  Budget.  After  review  of  the  law  and 
regulations,  the  Director,  Bureau  of 
Prisons  has  certified  that  this  mle,  for 
the  purpose  of  the  Regulatory  Flexibility 
Act  (5  U.S.C.  601  et  seq.),  does  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities, 
within  the  meaning  of  the  Act.  Because 
this  rule  pertains  to  the  correctional 
management  of  offenders  conmiitted  to 
the  custody  of  the  Attorney  General  or 
the  Director  of  the  Bureau  of  Prisons,  its 
economic  impact  is  limited  to  the 
Bureau's  appropriated  funds. 


List  of  Subjects  in  28  CFR  Part  522 

Prisoners. 
KadileMi  M.  Hawk. 

Director,  Bureau  of  Prisons. 

Accordingly,  pursiiSnt  to  the 
rulemaking  authority  vested  in  the 
Attorney  General  in  5  U.S.Qr552(a)  and 
delegated  to  the  Director,  Bureau  of 
Prisons  in  28  CFR  0.96(p),  part  522  in 
subchapter  B  of  28  CFR,  ciapter  V  is 
amended  as  set  forth  below. 

SUBCHAPTER  B-4NMATE  ADMISSION. 
CLAS8IHCATI0N.  AND  TRANSFER 

PART  522— ADMISSION  TO 
INSTTTUnON 

1.  The  authority  citation  for  28  CFR 
part  522  continues  to  read  as  follows: 

Audiority:  5  U.S.C  301;  18  U.S.C  3621. 
3622,  3624,  4001,  4042,  4081,  4082  (RepMled 
in  part  as  to  oEfienses  committed  on  or  after 
November  1, 1987),  4161-4166  (Repealed  in 
part  as  to  offenses  committed  on  or  after 
November  1, 1987],  5006-5024  (Repealed 
October  12, 1984  as  to  offenses  committed 
after  that  date),  5039;  28  U.S.C  509,  510;  28 
CFR  0.95-0.99. 

2.  Subpart  D,  consisting  of  §  522.30,  is 
revised  to  read  as  follows: 

Subpart  D— Unescorted  Trtsfers  and 
Voluntary  Surrenders 

522.30    Purpose  and  scope. 

Subpart  D — Unescortad  Transfers  and 
Voluntary  Sunrandars 

1522.30    Purpoae  and  scope. 

When  the  court  orders  or  recommends 
an  unescorted  commitment  to  a  Bureau 
of  Prisons  institution,  the  Bureau  of 
Prisons  authorizes  the  conmiitment  and 
designates  the  institution  for  service  of 
sentence.  The  Bureau  of  Prisons  also 
authorizes  furlough  transfers  of  inmates 
between  Bureau  of  Prisons  institutions 
or  to  nonfederal  institutions  in 
appropriate  circimistances  in 
accordance  with  18  U.S.C  3622  or  4082, 
and  within  the  guidelines  of  the  Bureau 
of  Prisons  policy  on  furloughs,  which 
^ows  inmates  to  travel  imescorted  and 
to  report  voluntarily  to  an  assigned 
institution. 

[FR  Doc.  96-31161  Filed  12-6-«6: 8:45  am) 
■LUNQ  CODE  441S4ft-^ 
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DEPARTMEMT  OF  JUSTICE 

Bureau  of  Prtoone 

28CFRPart540 

[BOP-1064-P] 

RM1120-AA82 

Conespondenoe:  Prefertal  Kuneies 

AQENCV:  Bureau  of  Pmons,  Justice. 
ACTION:  Proposed  rule. 

SUMMARY:  In  this  document,  the  Bureau 
of  Prisons  is  proposing  to  amend  its 
regulations  on  correspondence  to 
require  that  general  mail  from  pretrial 
inmates  may  not  be  sealed  and  may  be 
read  and  inspected  by  staff.  This 
amendment  is  intended  to  provide  for 
the  continued  efficient  and  secure 
operation  of  the  institution  and  to 
protect  the  public. 

DATES:  Comments  must  be  received  by 
February  7, 1997. 
ADDRESSES:  Rules  Unit.  Office  of 
General  Counsel,  Bureau  of  Prisons, 
HOIX:  Room  754.  320  First  Street,  NW., 
Washington,  DC  20534. 
FOR  RJRTHER  MFORMATION  CONTACT:  Roy 
Nanovic,  Office  of  General  Counsel, 
Bureau  of  Prisons,  phone  (202)  514- 
6655. 

SUPPLEMENTARY  INFORMATION:  The 
Bureau  of  Prisons  is  proposing  to  amend 
its  regulations  on  correspondence  (28 
CFR  part  540,  subpart  B).  Current 
regulations  on  this  subject  were 
published  in  the  Federal  Keglater  on 
October  1, 1985  (50  FR  40109)  and  were 
amended  on  February  1. 1991  (56  FR 
4159)  and  on  December  18. 1995  (60  FR 
65204). 

Current  provisions  on  general 
correspondence  in  §  540.14  (b)  and  (c) 
specify  that  outgoing  general  mail  from 
pretrial  inmates  may  be  sealed  by  the 
inmate  and  are  not  subject  to  inspection 
by  stafi.  The  Bxireau  is  proposing  to 
require  that  general  mail  firam  pretrial 
inmates  be  sent  out  unsealed  and 
subject  to  inspection.  This  requirement 
matches  the  requirement  for  general 
mail  from  sentenced  inmates  in 
medium,  high,  and  administrative 
facilities.  Ordinarily,  pretrial  inmates 
are  housed  in  administrative  facilities. 
Because  pretrial  inmates  are  not 
classified  as  to  levels  of  security  (as 
sentenced  inmates  are),  the  proposed 
requirement  will  apply  to  pretrial 
inmates  even  if  they  happen  to  be 
housed  in  Tniniimiin  or  low  facilities. 
Special  mail,  whether  from  pretrial 
inmates  or  sentenced  inmates,  would  be 
unafiiacted  by  this  amendment. 

The  Bxireau  believes  that  inspection  of 
outgoing  mail  from  pretrial  inmates  is 


consistent  with  the  application  of  other 
Bureau  policies  pertaining  to  contacts 
with  the  public.  For  example,  general 
correspondence  sent  to  pretrial  inmates 
is  already  sul^ect  to  inspection  and 
telephone  calls  for  pretrial  inmates  are 
treated  the  same  as  calls  for  sentenced 
inmates  with  respect  to  monitoring. 
This  amendment  also  serves  to  ensure 
the  secure  operation  of  institutions  by 
reducing  the  potential  for  inmates  to  use 
sealed  mail  to  plan  escape  attempts. 
Pretrial  inmates  are  ordinarily  confined 
in  Bureau  facilities  after  a  motion  for 
detention  by  an  Assistant  United  States 
Attorney  (18  U.S.C.  3142(a))  and  a 
detention  hearing  conducted  by  a  U.S.' 
Magistrate  Judge.  Often,  the  detention 
ortkr  reflected  a  finding  by  the  Judge 
that  the  pretrial  inmate  is  a  flight  risk 
and/or  a  threat  to  the  community  and 
requires  confinement  in  order  to  ensure 
the  pretrial  inmate's  presence  at  all 
court  hearings  and  trial.  While  pretrial 
iiunates  retain  the  presumption  of 
innocence,  the  imsettled  nature  of  their 
status  may  lead  to  misiise  of  the 
correspondence  privilege.  Further, 
treating  outgoing  mail  bom  pretrial 
iiunates  the  same  as  outgoing  mail  from 
sentenced  inmates  simplifies  mailroom 
procediues  at  those  institutions  which 
currently  house  a  mix  of  pietiial  and 
sentenced  inmates. 

The  Bureau  of  Prisons  has  determined 
that  this  rule  is  not  a  significant 
regulatory  action  for  the  purpose  of  E.O. 
12866,  and  accordingly  was  not 
reviewed  by  the  Office  of  Management 
and  Budget.  After  review  of  the  law  and 
regulations,  the  Ehrector,  Biireau  of     - 
Prisons  has  certified  that  this  rule,  fimr 
the  purpose  of  the  Regulatory  Flexibility 
Act  (5  U.S.C.  601  et  seq.),  does  not  have 
a  significant  impact  on  a  substantial 
niunber  of  small  entities.  Because  this 
rule  pertains  to  the  correctional 
management  of  persons  committed  to 
the  custody  of  the  Attorney  General  or 
the  EMrector  of  the  Bureau  of  Prisons,  its 
economic  impact  is  limited  to  the 
Biueau's  appropriated  funds. 

Interested  persons  may  participate  in 
thia  proposed  rulemaking  by  submitting 
data,  views,  or  arguments  in  writing  to 
the  Rules  Unit,  Office  of  General 
Counsel,  Bxueau  of  Prisons,  320  First 
Street,  NW.,  HOLC  Room  754, 
Washington,  DC  20534.  Conmients 
received  during  the  comment  period 
will  be  considered  before  final  action  is 
taken.  Comment  received  after  the 
expiration  of  the  comment  period  will 
be  considered  to  the  extent  practicable. 
All  comments  received  remain  on  file 
for  public  inspection  at  the  above 
address.  The  proposed  rule  may  be 
changed  in  light  of  the  comments' 


received.  No  oral  hearings  are 
contemplated. 

Lial  of  Subjects  in  28  CFR  Part  540 

Prisoners. 
Ka&leao  M.  Hawk, 

Director,  Bureau  of  Prisons. 

Accordingly,  pursuant  to  the 
rulemaking  authority  vested  in  the 
AttOTney  General  in  5  U.S.C.  552(a)  and 
delegated  to  the  Director,  Bureau  of 
Prisons  in  28  CFR  0.9e(p).  part  540  in 
subchapter  C  of  28  CFR.  chapter  V  is 
proposed  to  be  amended  as  set  forth 
below. 

SUBCHAPTER  C—iN8TITUTIONAL 
MANAQEMENT 

PART  540-CONTACT  WITH  PERSONS 
M  THE  COMMUNITY 

1.  The  authority  citation  for  28  CFR 
part  540  continues  to  read  as  follows: 

Authority:  5  U.S.C  301,  551,  SS2a:  18 
U.S.C  1791.  3621,  3622,  3624,  4001,  4042, 
4081, 4082  (Repealed  in  part  as  to  offenses 
oommitted  on  or  after  November  1, 1987), 
5006-5024  (Repealed  October  12.  1984  as  to 
offenses  conunitted  after  that  date],  5039;  28 
U.S.C  509,  510;  28  CFR  0.95-0.99. 

2.  In  §  540.14,  paragraphs  (b)  and  (c) 
are  revised  to  read  as  follows: 

f540Ll4    Qanerai  oorreapofMtencaL 

(b)  Except  for  "special  mail."  outgoing 
maU  fitxn  a  pretrial  inmate  may  not  be  ' 
sealed  by  the  inmate  and  may  be  read 
and  inspected  by  staff. 

(c)(1)  Outgoing  mail  from  a  sentenced 
inmate  in  a  minimum  or  low  seciirity 
level  institution  may  be  sealed  by  the 
inmate  and,  except  as  provided  for  in 
paragraphs  (c)(1)  (i)  through  (iv)  of  this    - 
section,  is  sent  out  unopened  and 
uninspected.  Staff  may  open  a 
sentenced  inmate's  outgoing  general 
correspondence: 

(i)  If  there  is  reason  to  believe  it 
would  interfere  with  the  orderly 
running  of  the  institution,  that  it  would 
be  threatening  to  the  recipient,  or  that 
it  would  facilitate  criminal  activity; 

(ii)  If  the  iiunate  is  on  a  restricted 
correspondence  list; 

(iii)  If  the  correspondence  is  between 
iiunates  (see  §  540.17);  or 

(iv)  If  the  envelope  has  an  incomplete 
return  address. 

(2)  Except  for  "special  mail,"  outgoing 
mail  fitnn  a  sentenced  inmate  in  a 
medium  or  high  security  level 
institution,  or  an  administrative 
institution  may  not  be  sealed  by  the 
inmate  and  may  be  read  and  inspected 
bystafi:   ' 

[FR  Doa  96-31160  Piled  12-6-96;  8:45  am] 
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The  President 


Proclamatkm  6963  of  Daoeinber  5,  1996 

National  Pearl  Harbor  Remembrance  Day,  1006 


By  the  President  of  dw  United  Statai  of  America 

A  Predemetion 

Fifty-five  years  ago,  on  a  calm  Hawaiian  morning.  Imperial  Japan  launched 
a  surprise  attack  against  the  U.S.  Armed  Forces  stationed  at  Pearl  Harbor, 
shattering  the  peace  of  our  land  and  drawing  America  into  World  War 
n.  The  assault  of  December  7,  1941,  lasted  only  two  hours,  but  it  killed 
or  injured  almost  3,600  Americans,  destroyed  a  major  portion  of  our  Nation's 
Pacific  Fleet,  and  damaged  more  than  325  aircraft,  severely  vraakening  our 
air  power. 

The  attack  jolted  our  Nation  and  forced  us  into  a  war  unlike  any  previous 
conflict,  waged  across  the  globe  in  places  most  Americans  had  never  heard 
of,  in  dense  jungles  and  on  an  ocean  we  once  thought  too  large  for  an 
enemy  to  cross.  It  was  a  war  that  would  require  unparalleled  courage  and 
determination  firom  soldier  and  civilian  alike,  and  all  Americans  rose  to 
the  monumental  challenge. 

During  this  time,  our  Nation  stood  united  in  purpose  and  in  spirit  as 
never  before.  Millions  of  brave  and  patriotic  men  and  women  served  the 
Armed  Forces  in  the  struggle  for  fireedom;  millions  of  others  sacrificed 
on  the  home  fix>nt.  On  forms  and  in  factories,  mines,  and  shipyards,  Ameri- 
cans labored  around  the  clock  to  supply  the  food,  weapons,  and  equipment 
needed  to  win  the  war.  In  our  homes,  schools,  and  places  of  worship, 
Americans  firom  every  walk  of  life  prayed  and  vtrorked  together  for  victory. 
And — as  a  powerful  testament  to  America's  resilience — battleships  damaged 
at  Pearl  Harbor  returned  to  service  and  helped  break  the  bac^  of  the  Japanese 
fleet. 

The  generation  that  fought  World  War  n  came  home  to  build  new  careers 
and  communities  and  made  America  the  richest,  fireest  nation  in  history. 
Some  men  and  women  remained  in  uniform,  safeguarding  our  liberties  and 
ensuring  that  tyranny  would  never  again  threaten  our  shores.  In  peace, 
this  generation  vowed  never  again  to  be  unprepared  and  gave  our  Nation 
the  security  and  progress  that  we  have  known  and  cherished  for  over  50 
years. 

This  is  the  precious  legacy  bestowed  on  us  by  the  men  and  women  of 
the  World  War  II  generation.  We  can  best  honor  their  deeds  of  courage 
and  determination  by  maintaining  their  vigil  in  defense  of  freedom  and 
striving,  as  they  did,  to  make  the  world  a  better  place  for  all  its  peoples. 

As  we  mark  the  55th  anniversary  of  the  attack  on  Pearl  Harbor,  let  us 
remember  in  prayer  all  those  who  died  on  that  day  and  throughout  World 
War  n.  Let  us  also  honor  all  World  War  n  veterans  and  their  families, 
those  who  lost  loved  ones,  and  those  who  woriced  on  the  home  front 
Finally,  let  us  give  thanks  once  again  for  the  peace  and  fireedom  secured 
by  their  sovice  and  their  sacrifice. 

The  Congress,  by  Public  Law  103-308.  has  designated  Decembw  7.  1996, 
as  "National  Pearl  Harbor  Remanbrance  Day." 
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NOW,  THEREFORE,  I/>  WILLIAM  J.  CLINTON,  President  of  the  United  States 
of  America,  do  hereby  proclaim  December  7,  1996,  as  National  Pearl  Harbor 
Remembrance  Day.  I  xirge  all  Americans  to  observe  this  day  with  appropriate 
programs,  ceremonies,  and  activities  in  honor  of  the  Americans  who  served 
at  Pearl  Harbor.  I  also  ask  all  Federal  departments  and  agencies,  organizations, 
and  individuals  to  fly  the  flag  of  the  United  States  at  halfstaff  on  this 
day  in  honor  of  those  Americans  who  died  as  a  result  of  the  attack  on 
Pearl  Harbcv. 

IN  WITNESS  WHEREOF,  I  have  herexinto  set  my  hand  this  fifth  day  of 
December,  in  the  year  of  our  Lord  nineteen  hundred  and  ninety-six,  and 
of  the  Independence  of  the  United  States  of  America  the  two  hundred 
and  t%vBnty-nn(t. 
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REMINOERS 

The  Items  in  this  Kst  were    *" 
editorially  compiled  as  an  aid 
to  Federal  Register  users. 
InckiSton  or  exclusion  from 
this  list  has  rw  legal 
significance. 

RULES  GOING  INTO 
EFFECT  TODAY 

AQRICULTURE 

DEPARTMENT 

Agricultural  Marftatlng 

Servtoe 

Almortds  grown  in  California; 

published  12-6^ 
AQRICULTURE 
OEPARTMENT 
Fedaral  Crop  Insuranoe 
Corporation 
Common  crop  insurarwe 

reguialions: 

Pear  crop  provisions; 
published  11-7-96 

AQRICULTURE 
DEPARTMENT 
Forest  Service 

National  Forest  System  timber, 
sale  and  disposal: 
Contract  modification  to 
prevent  environmentai 
damage  or  to  conform  to 
forest  plans;  published  12- 

AQRICULTURE 
DEPARTMENT 

Administrative  regulations: 
Claims  based  on 
negligence,  wrongful  act, 
or  omission;  Federal 
regulatory  review; 
published  11-7-96 

ENVIRONMENTAL 
PROTECTION  AQENCY 

Air  quality  implementation 
plans;  approval  and 
promulgetion;  various 


California;  published  11-6-96 
North  Dakota:  published  10- 

8-96 
Ohio;  published  10-9-96 
Clean  Air  Act 
State  operating  permits 
programs- 
New  York;  published  11-  , 
7-96 
FEDERAL 

COMMUNICATIONS 
COMMISSION 
Radio  stattons;  table  of 
assignments: 

Colorado;  published  11-6^ 
Hawai;  published  11-6-96 
Tennessee;  published  11-6- 
96 

FEDERAL  MARITIME 
COMMIOOION 
Maritime  carriers  in  foreign 
commorce: 


Agreements  among  ocean 
cornmon  carriers; 
information  form  arxl  post- 
effective  reportng 
requirements;  published 
12-9-96 
HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
Food  and  Drug 
Administration 
Animal  drugs,  feeds,  arxl 
related  products: 
Extralabel  uses  of  animaJ 
dnjgs;  published  11-7-96 
HOUSINQ  AND  URBAN 
DEVELOPMENT 
DEPARTMENT 
Mortgage  and  toan  insurarwe 
programs: 

Multifamily  projects- 
Tenant  participation; 
Federal  regulatory 
reform;  put)lished  11-8- 
96 
JUSTICE  DEPARTMENT 
Prison*  Bureau 
Inmate  control,  custody,  care, 
eto.: 

Admimsskxi,  dassiftoalion, 
and  transfer- 
Unexcorted  trartsfers  and 
voluntary  surrenders; 
published  12-9-96 
SECURITIES  AND 
EXCHANQE  COMMISSION 
Debt  Collection  Improvement 
Act: 

Civil  monetary  penalties; 
Inflation  adjustment; 
published  11-8-96 
TRANSPORTATION 
DEPARTMENT 
Coast  Quard 
Drawt>ridge  operatk>ns: 
Washington,  DC;  published 
11-7-96 
TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 
Airworthiriess  directives: 
AlliedSignal,  Inc.;  published 

10-9-96 
Boeing;  published  11-22-96 
CFM  International;  published 
10-10-96 
Ainmrthiness  starxlards: 
Transport  category 
airplanes- 
Passenger  emergency 
exits;  type  arxj  number; 
published  11-8-96 
Class  D  airspace;  published 
11-22-96 

COMMENTS  DUE  NEXT 
WEEK 

AQRICULTURE 
DEPARTMENT 
AgrtcuHunrt  Martwting 


Dairy  products;  grading, 
insplBctton,  and  standards: 


Fee  irwreases;  comments 
due  by  12-16-96; 

published  11-14-96 

COMMERCE  DEPARTMENT 
National  Oceanic  and 
Atmospheric  Adntinistratlon 

Fishery  conservation  and 
marogement 
Atlantic  highly  migratory 
species;  comments  due 
by  12-20-96;  published 
11-6-96 
Caribbean,  GuH,  and  South 
AttantK  fisheries- 
Red  snapper,  ete.; 
comments  due  by  12- 
16-96;  published  11-20- 
96 

ENVIRONMENTAL 
PROTECTION  AQENCY 

Air  poHutton  control;  new 
motor  vehicles  and  engines: 
Light-duty  vehides  and 
trucks- 
Durability  testirtg 
procedures  and 
altowaUe  maintenance; 
1994  and  later  model 
years;  comments  due 
by  12-16-96;  published 
11-15-96 
Air  programs: 
Fuels  and  fuel  addrtives- 
Minor  revisions;  comments 
due  by  12-18-96; 
published  11-18-96 
Air  quality  implementation 
plans;  VAVapproval  and 
promulgation;  various 
States;  air  quality  plannir>g 
purposes;  designation  of 
areas: 

Indiana;  comments  due  by 
12-16-96;  published  11- 
15-96 
Drinking  water 
Marine  sanitatton  device 
standards- 

Applicatkxi  requirements 
specific  to  drinking 
water  intake  no 
discharge  zor>es; 
comments  due  by  12- 
16-96;  published  10-16- 
96 
Water  po>utk)n  control: 
Great  Lakes  System;  water 
quality  guklance- 
Seienium  criterion 
maximum  concentration; 
comments  due  by  12- 
16-96;  published  11-14- 
96 

FEDERAL 

COMMUNICATIONS 

COMM»SION 

Common  carrier  services: 
Telecommunications  Act  of 
1996;  impiementatkNi- 
Infrastructure  sharing; 
comments  due  by  12- 


20r96;  published  12-2- 
96 
Practice  and  procedure: 
Telecommunications  Act  of 
1996;  conformance- 
Universal  service; 
comments  due  by  12- 
16-96;  published  T2-2- 
96 
Radk)  statkxs;  table  of 
assignments: 

Iowa;  comments  due  t)y  12- 
16-96;  published  11-6-96 
Kansas;  comments  due  by 
12-16^;  published  11-6- 
96 
Ohio;  comments  due  by  12- 
16-96;  published  11-6-96 
HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
Food  and  Drug 
Administration 
Food  additives: 
Paper  and  papertx>ard 
components- 
Acrylic  acid,  sodnjm  salt 
copolymer  with 
poiyethylerwglycol  aByl 
ettier  comments  due  by 
12-18-96;  published  11-. 
18-96 

INTERIOR  DEPARTMENT 
Surface  Mining  Reclamation 
and  Enforcement  Office 

Permanent  program  and 
abarxjoned  mine  land 
reclamation  plan 
sutxnisstons: 

Cotorado;  convnents  due  by 
12-19-96;  published  11- 
19-96 
JUSTICE  DEPARTMENT 
Federal  Bureau  of 
Investigation 

Criminal  Assistance  for  Law 
Enforcemept  Act  of  1994; 
implementatton: 
Significant  upgrade  and 
major  modificattons; 
sectkxi  109  terms 
darifkatton;  comment 
request;  comments  due 
by  12-19-96;  published 
11-19-96 
JUSTICE  DEPARTMENT 
Parole  Commission 
Federal  prisoners;  paroling 
and  releasing,  etc: 
Transfer  treaty  cases; 
special  trar^eree 
twarings;  comments  due 
by  12-16-96;  published 
10-17-96 
NUCLEAR  REQULATORY 
COMMIgqiON 
Deli)erate  misconduct  by 
unHcensed  persons; 
comments  due  by  12-18-96; 
published  10^-96 
SECURITIES  AND 
EXCHANQE  COMMISSION 
Securities 
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Otfshon  pr6S9  contorsnces, 
meeinos  witi  company 

offshore  and  press  related 

materiais  released 

offshore;  conwnents  due 

by  12-17-96;  pubished 

10-19-96 
TRANSPORTATION 
DEPARTMENT 
Federal  Avlaflon 
AdminiatFation 
Airworlhiness  dvactives: 
Air  Tractor,  Inc.;  comments 

due  by  12-20-96; 

published  10-18-96 
AirtxM;  comments  due  by. 

12-16-96;  pubiahed  11-6- 

96 
FoMcer  comments  due  by 

12-16^;  published  11-6- 

96 
McOonnel  Douglas: 

commenis  due  by  12-16- 

96:  pubiahed  11-5-96 
Piper,  comments  due  by  12- 

16-96;  pubished  10-10^6 
Raytheon;  comments  due  by 

12-20-96;  published  10- 

18-96 


Claae  E  airspace:  comments 
due  by  12-16-96;  published 
11-20-96 

RestiiclBd  areas;  comments 
'12-17-96:  pubished 


TRANSPORTATIOH 
DEPARTMENT 
reaarai  ni^nvBy 
AdmMatration 

EfX)ineering  and  trafSc 
operations: 

Truck  size  and  weight- 
Nation^  Networtc  for 
commerciaJ  vehicles: 
route  addKions  in  North 
Caroyna;  comments  due 
by  12-20-96:  pubished 
10-21-96 
Motor  carrier  safety  starxlards: 
Parts  and  accessories 

necessary  for  safe 
,  operatiorv- 
Protection  against  shifting 
or  (aHing  cargo;  North 
American  standard 
development;  comments 
due  by  12-16-96; 
pubished  10-17-96 
Motor  carrier  transportation: 


AgricuRural  cooperative 
associations  which 
conduct  compensated 
kansportation  operations 
for  nonmembers;  notice 
filing  requirements 
exemption:  comments  due 
by  12-20-96;  pubiahed 
10-21-96 
Compensated  intercorporate 
hauing:  Federal  regulatory 
review;  comments  due  by 
12-20-96;  pubished  10- 
21-96 

TRANSPORTATION 

DEPARTMENT 

NaUofMl  Highway  Traffic 

Safety  Adinlnlatratlon 

Motor  vehicle  safety 
standards: 

Power-operated  window, 
partition,  and  roof  panel 
systems;  conwnents  due 
by  12-16-96;  pubished 
11-15-96 

TRANSPORTATION 

DEPARTMENT 

Surfaoe  Tranaportatton 


Tariffs  and  acfwduleB; 


Tariff  filing  requiremerts; 
freight  forwardere 
exemption  in 
nonconiguous  domestic 
trade  from  rate 
reaBonaWerwas; 
oomnwnts  due  t>y  12-20- 
96:  pubished  11-2046 

TREASURY  DEPARTMENT 

Flacal  Sarvloe 

Acceptance  of  bonds  secured 
by  Government  obligations 
in  lieu  of  txxids  witti 
sureties;  comments  due  tiy 
12-16-96;  pubished  11-1&- 
96 

TREASURY  DEPARTMENT 

Internal  Revenue  Servica 

Income  taxes: 

Retirement  plans  accepting 
roUover  contritxjtions; 
reief  from  disquaificabon; 
comments  due  by  12-18- 
96:  pubished  9-19-96 


A.>- 
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CFR  CHECKLIST 


•»         F  --. 


This  checklist,  prepared  by  the  Office  of  the  Federal  Register,  is 
published  weekly.  It  is  arremged  in  the  order  of  CFR  titles,  stock 
numbers,  prices,  and  revision  dates. 

An  asterisk  (*)  precedes  each  entry  that  has  been  issued  since  last 
week  and  wtiich  is  now  available  for  sale  at  the  Government  Priming 
Office. 

A  "•"  precedes  each  eiftry  that  la  now  availabte  on-line  through 
the  Qovamment  Printing  Office's  GPO  Access  servica  at  littp:// 
www.accasa.gpa90v/nara/cfr.  For  Information  atMut  GPO  Access 
caN  1-888-293-6498  (toll  free). 

A  checklist  of  cun-ent  CFR  vokjmes  comprising  a  complete  CFR  set 
also  appears  in  the  latest  issue  of  the  LSA  (List  of  CFR  Sections 
Affected),  wtiich  Is  revised  monthly. 

The  annual  rate  lor  sutjscriptkxi  to  all  revised  volumes  is  $883.00 
domestic,  $220.75  additional  for  foreign  mailing. 
Mail  orders  to  the  Supenntendent  of  Documents,  Attn:  New  Orders, 
P.O.  Box  371954,  Pittsburgh,  PA  15250-7954.  All  orders  must  be 
accompanied  by  remittance  (check,  money  order,  GPO  Deposit 
Account,  VISA,  or  Master  Card).  Charge  orders  may  be  telephor>ed 
to  the  GPO  Order  Desk,  Monday  through  Friday,  at  (202)  512-1800 
from  8:00  am.  to  4KX)  p.m.  eastern  time,  or  FAX  your  cfwuge  orders 
to  (202)  512-2250. 

Ticit  Stock  Numbw  PHm      Revision  DM§ 

Feb.  1,1996 

•Jon.  1,  1996 
Jon.  1, 1996 

Jan.  1, 1996 
Jan.  1, 1996 


(869-028-00004-5) 26J)0 

,  (869-02&-0000&-3) 20X10 


.  (869-028-00006-1) 2SX)0       Jan.  1,  1996 


1,  2  (2  Reserved) (869-O2Mn001-1) $42S 

3  (1995  Complafion 
and  Parts  100  and                     * 
101) (869-028-00002^ 22.00 

4 (869-028-00003-7) 5i0 

SParta: 

1-699  

700-1199  

1200-€nd,  6  (6 
Reserved) 

TParta: 

0-26 

27-45  

46-51  

3)C    ■■.•.■■■■■•■••■•••>••••• 

53-209  

210-299 _ 

300-399  

700-899  

900-999  

1000-1199  

1200-1499  

1500-1899  

1900-1939 

1940-1949 

1950-1999 „.„ 

2000^nd ™ 


.  (869-028-00007-0) 22.00  Jan.  1,  1996 

.  (869-028-00008-8) 11.00  Jan.  1,  1996 

.  (869-028-00009-6)  .....  13.00  Jan.  1,  1996 

,(869-028-00010-0) 5AI  Jan.  1,  1996 

.(869-028^)0011-8) 171)0  Jan.  T,  1996 

.  (869-028-00012-6) 35X10  Jan.  1, 1996 

.  (869^08-00013-4) \7J0O  Jan.  1, 1996 

.(869-028-00014-2) 2200  Jan.  1,  1996 

.(869^08-00015-1) 25.00  Jan.  1,  1996 

.  (869-028-00016-9) 30O0  Jan.  I,  1996 

.(869-028-00017-7) 35O0  Jaa  1,  1996 

.(869^08-00018-5) 29.00  Jan.  1,  1996 

.(869-028-00019-3) 41O0  Jan.  1,  1996 

.  (869-028-00020-7) 1600  Jan.  1, 1996 

.  (869-028-00021-5) 31O0  Jan.  1,  1996 

.  (869-028-00022-3) 39O0  Jan.  1,  1996 

.(869-028-00023-1) 15O0  Jan.  1,1996- 

.  (869-028-00024-0) 23O0  Jan.  1.  1996 


9Parta: 

1-199  

200-End  .. 

10  Parts: 

0-50 „ 

51-199  ...- 
200-399  .„ 
400-499... 
500-€nd  .. 

11  

12  Parts: 

1-199  

200-219  ... 
220-299  ... 
300-499  .„ 
500-599  _ 


.  (869^08-00025-8) 30O0  Jan.  1.  1996 

.(869-028-00026-6) 25.00  Jan.  1,  1996 

.  (869-028-00027-4) 30O0  Jon.  1,  1996 

.(869^08-00028-2) 24.00  Jan.  1,  1996 

,  (869KO8-00029-1) 5O0  Jan.  1,  1996 

.(869-028-00030-4) 21 OO  Jan.  1,  1996 

.  (869-028-00031-2) 3100  Jan.  1,  1996 

.  (869-028-00032-1) ......  15O0  Jan.  1,  1996 

.  (869^08-00033^ 12O0  Jan.  1, 1996 

.(869^08-00034-7) ;  17O0  Jan.  1,  1996 

.  (869-028-O0035-5) 29.00  Jan.  1.  1996 

.(869-028-00036-3) 21O0  Jan.  1,  1996 

.  (869^0800037-1) 20O0  Jan.  1, 1996 


nse 
600-End 
13 


(869-028-00038-0) 31.00 

(869-028^J0039-«) 1800 

14  Parts:  w 

1-59 (869-028-000«-1)  „....  3400 

60-139 (869-O28-00O41-O) 30O0 

140-199  ...„ (869-028-00042-8)  _....  13O0 

200-1 199 (869-028-00043-6) 23O0 

1 200-End ...„ {8694O8-00044«4) 16.00 

15PBrta: 

0-299  

300-799  

805-£nd 


.  (86^028-00045-2) 1600 

.  (869^08-00046-1) 26O0 

.  (869^02800047-9)  ....„     18O0 


16  Parts: 

0-149  (86^028-00048-7) 650 

150-999 (869-028-00049-5) 19.00 

100(Knd -..  (869-028-00050-9) 26O0 

17  Parte: 

1-199  

200-239  

240-End  


(869^08-00052-5) 21.00 

.._.  (869-028-00053-3) ......     2500 

(869-028-00054-1) 3100 


18 

1-149 (869-028-00055-0) ... 

150-279 (869-028-00056-8) .. 

280-399 (869-028-00057-6) .. 

400-£nd  „_ (869-028-00058-4) ... 


17.00 
12O0 
13.00 
11O0 


19  Parte: 

1-140  ..„ (869-028-00059^2) 26.00 

141-199 (869-028-00060-6) 23O0 

200-End  (869-028-00061-4) .  12O0 


(869-028-00062-2) 20.00 

.  (869^8-00063-1) SSJOO 

.  (869-028-00064-9) 32.00 


201 

1-399  

•400-499 
50(Knd  .. 


21  Parts: 

•1-99  „. _ (869^08^)0065-7) 16O0 

•100-169 (869-028-00066-5) 22O0 

•170-199 (869KO8-00067-3) 29O0 

•200-299 (869-028-00068-1) 7O0 

•300-499 ,*..... (869^28-00069-0)  „....  50O0 

•500-599 (869-028-00070-3) 28O0 

•600-799 (869-028-00071-1) 8.50 

•800-1299 (869-028-00072-0) 30O0 

•1300-End  ....... (869-028^)0073-8) 14O0 

22  Parts: 

1—299  »••«» 

300-End  


(869-028-00074-6) 36O0 

.  (869-028-00075-4) 24O0 


23  

24  Parte: 

0-199  

200-219  ... 
220-499... 
500-699... 
700-899... 


^ (869-028-00077-1) ......  30O0 

.. (869-028«)078-9) 14.00 

(869-028-00079-7) 13O0 

(869-028-OQOeO-l) 14O0 

(869-028-00061-9) 13O0 

900-1699 (869-028-08082-7) 21  OO 

1700-End (869-028-00083-5) 14.00 

::k.... (869-028-00084-3) 3200 


25 „..>K.. 

26  Parts: 

§§10-1-1.60 „ (869-028-00085-1) 

§§  1.61-1.169 (869^08-00086-0) 

§§1.170-1  JOO (869-028O0087-8) 

§§1. 301-1^400 (869-028-00088-6) 

§§1 .401-1  >440  ..„ (869-028-O0089-4) 

§§1441-1.500 „..  (869-028-000904) 

§§1.501-1M) -.....(869-028-00091-6) 

§§1.641-1.850 (869-0284)0092-4) 

§§1.851-1.907 (869-028-00093-2) 

§§1.908-1.1000 (869-028-00094-1) 

§§1.1001-1.1400  (869-O28-00095-9) 

§§1.1401-€nd  (869-028-00096-7) 


21  OO 
34O0 
24O0 
17O0 
3100 
22O0 
21  OO 
25O0 
26O0 
2600 
26O0 
36O0 


Jan.  1, 1996 
Mv.  1, 1996 

Jdn.  1, 1996 
Jan.  1, 1996 
Jan.  1. 1996 
Jan.  1, 1996 
Jan.  1, 1996 

Jan.  1, 1996 
Jan.  1, 1996 
Jan.  1,1996 

Jan.  1, 1996 
Jan.  1,1996 
Jan.  1, 1996 

Apr.  1,  1996 
Apr.  1,  1996 
Apr.  1,  1996 

Apr.  1,  1996 
Apr.  1,  1996 
Apr.  1,  1996 
Apr.  1,  1996 

Apr.  1,  1996 
Apr.  1,  1996 
Apr.  1.1996 

Apr.  1,  1996 
Apr.  1.  1996 
Apr.  1.  1996 

Apr.  1,  1996 
Apr.  1,  1996 
Apr.  1,  1996 
Apr.  1,  1996 
Apr.  1,  1996 
Apr.  1,  1996 
Apr.  1,  1996 
Apr.  1,  1996 
Apr.  I,  1996 

Apr.  1,  1996 
Apr.  1,  1996 


(869-028-00076-2) 21O0       Apr.  1,  1996 


May  1.1996 
May  1, 1996 
May  1,1996 
May  1, 1996 
May  1,  1996 
May  1,  1996 
May  1,  1996 

May  1,1996 

fHi.  1.  1996 
Apr.  1.  1996 
Apr.  1, 1996 
Apr.  1.  1996 
Apr.  1,  1996 
Apr.  1,1996 
Apr.  1.  1996 
Apr.  1.  1996 
Apr.  1, 1996 
Apr.  1,  1996 
Apr.  1,  1996 
Apr.  1,  1996 
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2-29  _ 
30^ 
4(M9  ... 
50-299... 
30l>'499  . 

tfO-End 


.(a69^C»-00097-9 

.(M9-O28-00O9»-3) 

.(869^)»-00O99-l) 

.  (m-o»ootao^ 

.  (8«WB»-«101-7> 

.  (869^08^)0102-5) 

.(869-088-00103-3) 


2BJ0O 
2(U)0 
13il0 
t4A) 
2&0D 
6J00 
tJBO 


1-199 

200-€nd  .. 

.2tPartK 

1-42 

43-«nd  ..„ 


29P 
0^ 


100499 

oCXV'vVt  ...««.«•«••••.»• 

90CK1899 

1900-1910  (S§iw"t0 

19ia999) 

1910  (§§  1910.1000  to 

6fXj)  „.»...«.._. 

l?n-1925 

1926 

1927-End 

MPwtR 

1-199  

TOO-Cnd  


31 

0-199 

200-€nd  

32  Parts: 
1-39,  Vo«.  I  _. 
1-39.  Vol.  M .. 
1-39.  Vol. » . 

1-190  

191-399  .:»„ 

40O-629 

630-699 

700-799 

800-End  ...„ 

33  Paris: 

1-124  

125-199  

200-€nd  

34  Parts: 

1-299  

300-^99 

400-End  .„... 

36 

36  Parts 

1-199  

200-End  

37  ...„ 

38Parts: 

0-17  

l^fnd  ....... 


.  (869-C28-00104-1) . 
(869-028-00105-0). 

!  (869-028-00106-«) . 
.  (869-028-00107-6)  . 

.(869-028-00108^. 

.  (869-028-00109-2) . 

.  (869^26401 16«. 

(869-028-001 11-4). 

.(869m2»40112-2). 

.(869-028-00113-1). 
.(869^)28-00114^. 
.(869-028-00115-7). 
.(869^)28^)0116-6) 

.(869^)28-00117-3) 
.(869^)28-0011^1) 
.  (869-028-001 19-(» 

. (869-028-00120-3) 
.  (869-O28-00121-1) 


13ilO 

25J0O 
30A) 

26X0 
\2J0O 
48i)0 
20A) 


.  (869-028-00122-0) 
.  (869-02M0123-O 
.  (869-O28-0O124-4 
.  (869-028-00125^ 
.(869-028-00126-2) 
.  (869^)28-00127-^) 

.  (86»^)2M)0128-9) 
.(869-026-00131-6) 
. (869-028-00130-1) 

.(869-02M)0131-9) 
.(869-O28-00132-7) 
.  (869^)28-00133-5) 

.(869-028-00134-3) 


40  Parts: 
•1-51  ..._ 

#52 

•53-59  .„ 
to 

•61-71  ._ 
•72-80  _ 
•81-85  .- 

16  

•87-135  .. 


.  (869-028-00135-1) 
,  (869-O28-O0136-0) 

.  (869-028-00137-8) 


. (869-028-00138-6) 
,  (869-028-00139^ 

(869-028-00140-8) 

.(869-028-00141-^) 
(869-028-0014^4) 
.  (86^-028-00143-2) 
.(869-028-00144-1) 
.(869-028-00145-9) 
.  (869-O2M)0146-7) 
.  (869-028-00147-5) 
.(869-026-00149-^ 
.  (86^-028-00140^1) 


27il0 
19JD0 
30.00 
38.00 

3300 
26.00 
38.00 

20.00 
33A) 

MM 

}9M 

18.00 

42.00 

50.00 

idJOO 

14.00 

28A)' 

28.00 

26J)0 
27.00 
32.00 

27.00 
27.00 
46X10 

15.00 

2000 

48.00 


MJOO 
38.00 

23.00 

50.00 
51.00 
14.00 
47  A) 
47.00 
34.00 
31.00 
40.00 
36i)0 


Apr.  1. 
Apr.  1. 


1996 
1996 
Apr.  1,  1996 
Apr.  1,  1996 
Apr.  1.  1996 
*Apr.  1.  1990 
Apr.  1,  1996 

Apr.  1,  1996 
>^.  1. 1996 

July  J.  1996 
July  1,1996 

July  1,  1996- 
July  I,  1996 
July  1,1996 
JUy  1.1996 


43A)        July  1. 1996 


July  1,  1996 
July  1,  1996 
Ju(y  1,  1996 
July  1,  1996 

July  1,1996 
July  1, 1996 
July  1,  1996 

July  1,1996 
July  1,  1996 

2July  1,  1984 

2July  1,  1984 

3July  1.  1984 

July  1.1996 

July  1,  1996 

July  1,  1996 

*July  1.  1991 

July  1.1996 

July  1,1996 

July  1,1996 
July  1,1995 
July  1,1996 

July  1.  1996 
July  1,1996 
July  1,1996 

July  1,1996 

July  1.1996 
July  1,  1996 


2100        July  1,  1996 


July  1,  1996 
July  1,  1996 

July  1,1996 

July  1.1996 
July  1.1996 
July  1,  1996 
July  1.1996 
July  1,1996 
July  1.1996 
July  1,  1996 
July  1,1995 
July  1,1996 


Tia»    ., 

•136-149\^. 
'150-189  ._. 
•190-2S9  „. 

260-299  

•300-399.. 
•400*424  „. 
•425-699... 
•700-789  ... 
•79(Knd 


5*"^ 


(869-028-00150-5) 
(869^)28-00151-3) 
(86^^)28-00152-1) 
(869-Q26-00TS3-7) 
(869-028^154-6) 
(86942»-001Sfr-6) 
(869-008-00166^ 
(869-028-00157-2) 
(869^)28-00156-7) 


18,  Vol  I,  PortJ  1-5  __ 
18,  Vol  H,  Ports  6-19... 
18.  Vol  in,  Parti  20-52 

19-100 :. 

1-100  

101 „™ 

102-200 

201-€nd  


421 

1-399  

40(M29_ 
430-€nd  ... 

43  Parts: 
•1-999  ..- 
100O-3999 
4000-€nd.. 


..  (869-0284)0159-9) . 
..  (869-028-00160-2) 
..  (86^028-00161-1) 
..  (869-028-00162^  . 

..  (869-026-0016^4) 
..  (869-026-00164-2) 
-.(869-026-00165-1) 

...  (869-026-00166-9) 
...  (869-026-00167-7) 
..  (869-O26-00168-5) 


...  35i)0 

_  33J)0 

...  22J)0 

...  40jOO 

...  28J00 
33A) 

...  38J)0 

*  VfJOO 


13j00 

MJOO 

UJOO 

6J0O 

4.50 

13X0 

9.50 

MJOO 

MJOO 

13J)0 

Mm 

]2J0O 
36J)e 
MJOO 
17.00 

26.00 
26X)0 
39.00 

23.00 
31D0 
15.00 


July  1.1996 
July  1.1996 
July  1,1996 
July  1,1995 
July  1,1996 
July  1,1996 
July  1.1996 
Aiy  1, 1996 
July  1,1996 

>Juty  1, 1964 

>July  1,1984 

sjuly  1, 1984 

iJuly  1, 1984 

sjuly  1.  19M 

iJuly  1,  1984 

iJuly  1,  1984 
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Agency  information  collection  activities: 
Proposed  collection;  comment  request,  65030-65033 


Energy  Department 

See  Energy  Research  Office 

See  Federal  Energy  Regulatory  Commission 

Energy  Research  Office 

NOTICES 

Meetings: 
High  Energy  Physics  Advisory  Panel,  65033 

Engineers  Corps 

RULES 

Danger  zones  and  restricted  areas: 

•    Cooper  River  and  tributaries,  Charleston.  SC;  Naval 

Weapons  Station  small  arms  firing  range,  64996- 

64997 

Environmental  Protection  Agency 

NOTICES 

Agency  information  collection  activities: 
Submission  for  OMB  review;  comment  request,  65041- 
65043 
&ants  and  cooperative  agreements;  availability,  etc.: 

Enviroiunental  education  program.  65106-65)17 
Meetings:  \ 

Science  Advisory  Board.  65043 
Pesticide,  food,  and  feed  additive  petitions: 

Merck  Co.,  Inc.  65043-65047 
Water  pollution  control: 
National  pollutant  discharge  eliminatioq  system;  State 
programs — 
Oklahoma.  65047-65053 

Farm  Service  Agency 

NOTICES 

Agency  information  collection  activities: 
Proposed  collection;  comment  request,  65010-^5012 
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Fedacal  Aviation  Administration 

RULES 

Airworthiness  directives: 

Aerospace  Technologies  of  Australia  Pty  Ltd.;  correction, 
64985 
PROPOSED  RULES 
Air  carrier  certification  and  operations: 

Digital  flight  data  recorder  upgrade  requirements,  65142- 
65145 
Airworthiness  directives: 

Aerospace  Technologies  of  Australia  Pty  Ltd.,  65002- 
65006 

Buikhart  Grob,  Luft-und  Raum£ahrt,  65001-65002 

GlasJlugel,  65006-65008 
NOTICES 
Meetings: 

Aviation  Security  Advisory  Conunittee,  65100-65101 

Fedaral  Communications  Commisalon 

RULES 

Radio  stations;  table  of  assignments: 

Arizona,  64999 
PROPOSB)  RULES 

Radio  stations;  table  of  assignments: 
Colorado,  65008 


Reporting  and  recordkeeping  requirements,  65053 
Faderai  Depoait  inauranca  Corporation 

RULES 
Assessments: 

Oakar  institutions;  interpretive  rules,  64960-64985 
NOTICES 

State  and  local  property  taxes,  payment;  policy  statement, 
65053-65058 

Fadaral  Enargy  Regulatory  Commiaaion 

NOTICES 

Electric  rate  and  corporate  regulation  filings: 

Southern  Company  Services,  Inc.,  et  al.,  65040-65041 
Applications,  hearings,  determinations,  etc.: 

Alabama-Tennessee  Natural  Gas  Co.  et  al.,  65033-65034 

Canyon  Creek  Compression  Co.,  65034 

Colorado  Interstate  Gas  Co.,  65034,  65034 

Eastern  Shore  Natural  Gas  Co.,  65034-65035 

El  Paso  Natural  Gas  Co.,  65035 

Gas  Research  Institute,  65035-65036 

Iroquois  Gas  Transmission  System,  L.P.,  65036 

Mississippi  River  Transmission  Corp.,  65036 

Mojave  Pipeline  Operating  Co.,  65036  --  . 

National  Fuel  Gas  Supply  Corp.,  65036-65037 

Northwest  Pipeline  Corp.,  65037 

Pacific  Gas  Transmission  Co.,  65037-65038 

Panhandle  Eastern  Pipe  Line  Co.,  65038 

PNM  Gas  Services,  65038 

Steuben  Gas  Storage  Co.,  65038 

Stingray  Pipeline  Co.,  65038 

Trailblazer  Pipeline  Co.,  65039 

Transwestem  Pipeline  Co.,  65039 

Viking  Gas  Transmission  Co.,  65039 

West  Texas  Gas,  Inc.,  65039 

Williams  Natural  Gas  Co.,  65040 

Federal  Financial  Inatitutiona  Examination  Council 

NOTICES 

Agency  information  collection  activities: 
Proposed  collection;  comment  request,  65058-65059 


Fedaral  Highway  Adminiatration 

NOTICES 
Meetings: 
Intelligent  Transportation  Society  of  America,  65101- 
65102 

Fadaral  Houaing  Finance  Board 

NOTICES 

Meetings;  Sunshine  Act,  65059 
Fadaral  Maritima  Commiaaion 

NOTICES 

Agreements  filed,  etc.,  65059 

F«|iaral  Railroad  Adminiatration 

NOTICES 

(kants  and  cooperative  agreements;  availability,  etc.: 
Next  generation  high-speed  rail  corridor  studies,  65102 

Fadaral  Raaerve  System 

NOTICES 

Banks  and  bank  holding  companies: 

Change  in  bank  control,  65059 

Formations,  acquisitions,  and  mergers,  65059-65060 

Permissible  nonbanking  activities,  65060 
Meetings:  Sunshine  Act,  65060 

Fadaral  Trade  Commiaaion 

NOTICES 

Prohibited  trade  practices: 
.  Progressive  Mortgage  Corp.  et  al.,  65061 

Food  and  Drug  Adminiatration 

RULES 

Food  additives: 
Adjuvants,  production  aids,  and  sanitizers — 
l,4-bis((2,4,6-trimethylphenyl)amino]-9,10- 
anthracenedione,  64989-64991 
NOTICES 

Agency  information  collection  activities: 
Proposed  collection;  comment  request,  65067-65069 
Submission  for  OMB  review;  comment  request,  65069- 
65070 
Medical  devices;  premarket  approval: 
Tripter-Xl  Series  Extracorporeal  Shock  Wave 

,  Lithotripters  (Tripter-Xl.  Tripter-Xl  Nova,  and 
•     Tripter-Xl  Compact),  65070 

Foreign-Trade  Zonea  Board 

NOTICES 

Applications,  hearings,  determinations,  etc.: 
Texas,  65013 

General  Servicea  Administration 

RULES 

Federal  travel:    ;    ■" 
Approved  accommodations  data  collection  and  employee 
reporting  requirement  eliminated,  64997-64998 

Haalth  and  Human  Sarvicas  Daparlmant 

See  Agency  for  Health  Care  Policy  and  Research 
See  Centers  for  Disease  Control  and  Prevention 
See  Children  and  Families  Administration 
See  Food  and  Drug  Administration 
See  National  Institutes  of  Health 
See  Public  Health  Service 
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Agency  information  coUection-activitim: 
Submission  for  OMB  review;  comment  request,  65061- 
65062 
Organization,  functions,  and  authority  delegations: 
Health  Resources  and  Services  Administration.  65062- 
65065  .  ,.    . 

Housing  and  Urt>an  Development  Department 
Nonccs 

Agency  information  collection  activities: 
Submission  for  OMB  review;  comment  request,  65071- 
65074 

Immigration  and  Naturalization  Servica 

NOTICES 

Agency  information  collection  activities: 
Submission  for  OMB  review;  comment  request.  65081- 
65082.  65082 

-    *  .'    '  .  '    ■■ 

Interior  Department 

See  Land  Management  Bureau 

International  Trade  Administration     .^    \ 
Monces 
Antidumping: 
Engineered  process  gas  tiirbo-compressor  systems, 
assembled  or  unassembled,  and  complete  or 
incomplete,  from  — 
Japan.  65013-65018  -' 

Extruded  rubber  thread  from^     .     -■   . 

Malaysia,  65019-65022 
Hot-rolled  lead  and  bismuth  carbon  steel  products  from — 

United  Kingdom.  65022-65025 
Shop  towels  from — 
Bangladesh,  65025-65027 
North  American  Free  Trade  Agreement  (NAFTA);       ^ 
binational  panel  reviews: 
Porcelain-on-steel  cooking  ware  frtnn — 
Mexico,  65027-65028 
Applications,  hearings,  determinations,  etc.: 
Johns  Hopkins  University,  65027 

Justioa  Department 

See  Drug  Enforcement  Administsation 

See  Immigration  and  Naturalization  Service 

See  Justice  Programs  Office 

NOTICES 

Voting  Rights  Act  certification:  •:.,•■ 

Galveston  Covuaty.  TX,  65074 

Jefferson  County,  TX,  65074-65075 

Justice  Programs  Office 

RULES 

Formula  grants:  '    " 

Juvenile  Justice  and  Delinquency  Prevention  Office 
programs;  clarification  and  guidance,  65132-65140 

Labor  Department 

See  Occupational  Safety  and  Health  Administraticm 

Land  Management  Bureau 

NOTICES  ■  ;     '      ■      '• 

Closure  of  public  lands:  '  ■    "*  " 

California,  65074  .  i:    !  "    ■    - 
Public  land  orders:  ''•'^'■['^ 

Alaska;  correction,  65074  -      * 

?  -  ^-  -     ■      ' 
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Legal  Services  Corporation 

NOTICES 

Meetings;  Sunshine  Act,  65083 
Nationallnstitutas  of  Health 

NOTICES 

Meetings: 
National  Cancer  Institute.  65070 
National  Institute  of  Child  Health  and  Human 

Development,  65071 
National  Institute  of  Mental  Health,  65071 
Research  Grants  Division  special  emphasis  panels.  65071 

National  Oceanic  and  Atmospheric  Administration 

RULES 

Fishery  conservation  and  management: 
Northeastern  United  States  fisheries — 
Summer  flounder,  64999-65000 
NOTICES  I 

Agency  information  collection  activities: 
Proposed  collection;  comment  request,  65028 

Marine  mammals: 
Incidental  taking;  authorization  letters,  etc — 
Ensearch  Explorati(m  Inc.  et  al.,  65028-65029 

Meetings: 
Mid-Atlantic  Fishery  Management  Council,  65029 

Nudaar  Regulatory  Commisaion 

RULES 

Radiation  protection  standards: 
Radionuclides;  constraint  level  for  air  emission,  65120- 
65127 

NOTICES 

Agency  information  collection  activities: 
Pro]>osed  collection;  comment  request,  65083-65084 

Enforcement  actions  policy  and  procedure: 
Policy  statement  revision,  65088-65092 
Radiation  protection  programs,  65128-65129 

Applications,  hearings,  determinations,  etc.: 
Commonwealth  Edison  Co.,  65084-65085 
Niagara  Mohawk  Power  Corp.,  65085-65088 

Occupational  Safety  and  Health  Administratton 

NOTICES 

Meetings: 
Construction  Safety  and  Health  Advisory  Ccanmittee, 
65083 

Personnel  Management  Office 

RULES 

Voting  rights  program: 
Jefferson  and  Galveston  Counties.  TX,  64998-64999 

Postal  Rate  Commission 

NOTICES 

Meetings;  Simshine  Act,  65092 
Postal  Servioe 

NOTICES 

Meetings;  Sunshine  Act.  65092-65093 

Public  Heallh  Service 

See  Agency  for  Health  Care  Policy  and  Research 

See  Centers  for  Disease  Control  and  Prevention 

See  Food  and  Drug  Administration 

See  National  Institutes  of  Health      ^  I 

NOTICES 

Organization,  functions,  and  authority  delegations: 
National  Institutes  of  Health,  65071 
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Rural  Business-Cooperative  Service 
nonces 

Agency  infonnaticm  collection  activities: 
Proposed  collection;  comment  request,  65010-65012 

Rural  Housing  Service 
nonces 

Agency  information  collection  activities: 
Proposed  collection;  comment  request,  65010-65012 

Rural  UttNlies  Service 

NOTICES 

Agency  information  collection  activities: 
Proposed  collection;  comment  request,  65010-65012 

SecurHfes  attd  Exchange  Commission 
Nonccs 

Self-regulatory  organizations;  proposed  rule  changes: 
Chicago  Board  Options  Exchange.  Inc.,  65098-65099 
New  York  Stock  Exdiange,  Inc.,  65099-65100 

Applications,  hearings,  determinations,  etc.: 
Midland  National  Life  Insurance  Co.  et  al.,  65093-65095 
Victory  Portfolios  et  al.,  65095-65098 

Surface  Transportation  Board 

NOTICES 

Kailroad  o{>eration,  acquisition,  construction,  etc.: 

Grand  Trunk  Western  Railroad  Inc.,  65102-65103      , 

Hastings  Industrial  Link  Railroad.  65103 

Transportation  Department 

See  Coast  Guard 

See  Federal  Aviation  Administration 
See  Federal  Highway  Administration 
See  Federal  Railroad  Administration 
See  Surface  Transportation  Board 

United  States  Information  Agency 

NOTICES 

Agency  information  collection  activities: 
Submission  for  OMB  review;  ounment  request,  65103- 
65104 


Veterans  ifkffairs  Department 
MomoBt r    . ^' 

Meetings: 
Wage  Committee,  65104 


Separate  Parts  In  1nls  Issue 

Part  II  » 

Envinmrnental  Protectfon  Agency,  65106-65117 

Partm 

Nuclear  Regulatory  Commission,  65120-65129 


Department  of  Justice,  Justice  Programs  Office,  .65132^ 

65140  ' 


PartV 

Department  of  Transportation,  Federal  Aviation 
Administration,  65142-65145       . 
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This  section  of  the  FEDERAL  REGISTER 
contains  regulatory  documents  having  general 
applicatMlity  and  legal  effect,  most  of  which 
are  keyed  to  and  codified  in  the  Code  of 
Federal  Regulations,  which  is  published  under 
50  titles  pursuant  to  44  U.S.C.  1510. 

The  Code  of  Federal  Regulations  is  sold  by 
the  Superintendent  of  Documents.  Prices  of 
new  booto  are  listed  in  the  first  FEDERAL 
REGISTER  issue  of  each  week. 


DEPARTMENT  OF  AGRICULTURE 

Agricultural  Marfcsting  Service 

7CFRPart920 

[Docket  Na  FV9»-«20-3  nR] 

Kiwifruit  Grown  4n  Calif omia; 
Reductiorf  of  Reporting  Requirements 

agency:  Agricultural  Marketing  Service, 

USDA. 

ACTION:  Final  rule. 

summary:  The  Department  of 
Agriculture  (Department)  is  adopting  as 
a  flnal  rule,  without  change,  the 
provisions  of  an  interim  final  rule 
reducing  the  reporting  requirements  for 
CaUfomia  kiwifruit  handlers  who  ship 
less  than  10,000  trays  or  tray 
equivalents  per  fiscal  year.  The  changes 
in  reporting  requirements  were 
unanimously  recommended  by  the 
Kiwifiruit  Administrative  Committee 
(Committee),  the  agency  responsible  for 
the  local  administration  of  the  Federal 
marketing  order  for  kiwifruit  grown  in 
California.  This  flnal  rule  decreases  the 
reporting  burden  on  such  handlers 
while  maintaining  the  information 
collection  necessary  for  the  efficient 
operation  of  the  program. 
EFFECTIVE  DATE:  January  9, 1997. 
FOR  FURTHER  INFORMATION  CONTACT:  Kurt 
}.  Kimmel,  CaUfomia  Marketing  Field 
Offlce,  Marketing  Order  Administration 
Branch,  F&V,  AMS,  USDA,  2202 
Monterey  Street,  suite  102B,  Fresno, 
CaHfomia  93721;  telephone:  (209)  487- 
5901.  Fax  #  (209)  487-5906;  or  Charles 
L.  Rush,  Marketing  Specialist, 
Marketing  Order  Administration 
Branch,  F&V.  AMS,  USDA,  room  2522- 
S,  P.O.  Box  96456,  Washington,  DC 
20090-6456;  telephone:  (202)  720-5127, 
Fax  #  (202)  720-5698.  Small  businesses 
may  request  informatign  on  compliance 
with  this  regulation  by  contacting:  Jay 
Guerber,  Marketing  Order 
Administration  Branch,  Fruit  and 


Vegetable  Division,  AMS,  USDA,  P.O. 
Box  96456,  room  2523-S,  Washington, 
DC  20090-6456;  telephone  (202)  720- 
2491;  Fax  #  (202)  720-5698. 
SUPPLEMENTARY  INFORMATION:  This  final 
rule  is  issued  under  Marketing  Order 
No.  920  (7  CFR  part  920),  as  amended, 
regulating  the  handling  of  kiwifiruit 
grown  in  California,  hereinafter  referred 
to  as  the  "order."  This  order  is  effective 
under  the  Agricultural  Marketing 
Agreement  Act  of  1937,  as  amended  (7 
U.S.C  601-674),  hereinafter  referred  to 
as  the  "Act." 

The  Department  of  Agriculture 
(Department)  is  issuing  this  rule  in 
conformance  with  Executive  Order 
12866. 

This  rule  has  been  reviewed  under 
Executive  Order  12988,  Qvil  Justice 
Reform.  This  rule  is  not  intended  to 
have  retroactive  efliect.  This  rule  will 
not  preempt  any  State  or  local  laws, 
regulations,  or  policies,  unless  they 
present  an  irreconcilable  conflict  with 
this  rule. 

The  Act  provides  that  administrative 
proceedings  must  be  exhausted  before 
parties  may  file  suit  in  court.  Under 
section  608c(15KA)  of  the  Act,  any 
handler  subject  to  an  order  may  file 
with  the  Secretary  a  p>etition  stating  that 
the  order,  any  provision  of  the  order,  or 
any  obligation  imposed  in  connection 
with  the  order  is  not  in  accordance  with 
law  and  request  a  modification  of  the 
order  or  to  be  exempted  therefirom.  A 
handler  is  afforded  the  opportunity  for 
a  hearing  on  the  petition.  After  the 
hearing  the  Secretary  would  rule  on  the 
petition.  The  Act  provides  that  the 
district  court  of  the  United  States  in  any 
district  in  which  the  handler  is  an 
inhabitant,  or  has  his  or  her  principal 
place  of  business,  has  jurisdiction  to 
review  the  Secretary's  ruling  on  the 
petition,  provided  an  action  is  filed  not 
later  than  20  days  after  date  of  the  entry 
of  the  ruling. 

Pursuant  to  requirements  set  forth  in 
the  Regulatory  Flexibility  Act  (RFA),  the 
Agricultural  Marketing  Service  (AMS) 
has  considered  the  economic  impact  of 
this  action  on  small  entities. 

The  purpose  of  the  RFA  is  to  fit 
regulatory  actions  to  the  scale  of 
business  subject  to  such  actions  in  order 
that  small  businesses  mil  not  be  unduly 
or  disproportionately  burdened. 
Marketing  orders  issued"pursuant  to  the 
Act,  and  rules  issued  thereunder,  are 
unique  in  that  they  are  brought  about 


through  group  action  of  essentially 
small  entities  acting  on  their  own 
behalf.  Thus,  both  statutes  have  small 
entity  orientation  and  compatibility. 

There  are  approxinuftely  65  handlers 
of  kiwifiruit  wtio  are  subject  to 
regulation  under  the  maiiceting  order 
and  approximately  500  producers  of 
kiwifruit  in  the  regulated  area.  Small 
agricultural  service  firms  have  been 
defined  by  the  Small  Business 
Administration  (13  CFR  121.601)  as 
those  having  annual  receipts  of  less  than 
$5,000,000.  and  small  agricultural 
producers  are  defined  as  those  whose 
annual  receipts  are  less  than  $500,000. 
The  majority  of  kiwifruit  handlers  and 
producers  may  be  classified  as  anall 
entities. 

This  rule  finalizes  a  reducticm  in  the 
number  of  reports  required  to  be  filed  by 
small  kiwifiruit  handlers  (those  who 
handle  less  than  10.000  tray  equivalents 
per  year).  The  decrease  in  the  number 
of  reports  required  to  be  filed  should  not 
inhibit  the  effective  operation  of  the  ^ 
order.  It  is  estimated  that  less  than 
100,000  tray  equivalents  will  be  shipped 
by  those  eligible  for  the  reduced 
reporting  requirement,  or  approximately 
one  percent  of  California  kiwifiuit 
production.  A  majcHity  of  these  small 
volume  handlers,  eli^ble  for  the 
reduced  reporting  requirement,  sell  fruit 
for  two  to  five  growers.  Generally, 
kiwifruit  shipments  are  small  and  may 
consist  of  less  than  50  trays  at  a  time. 
Shipment  information  from  these  small 
volume  handlers  will  be  added  into  the 
total  shipments  at  the  end  of  each  fiscal 
year.  The  lack  of  shipment  informaticm 
that  will  be  provided  by  these  handlers 
on  a  monthly  basis  is  insignificant.  The 
Committee  is  still  able  to  levy 
assessments  on  those  handlers  eUgible 
for  the  reduced  reporting  requirement 
based  on  the  information  in  the 
shipment  reports  that  is  still  required 
twice  per  season.  r 

This  riile  directly  benefits- small     '    - 
kiwifiruit  handlers.  It  is  anticipated  that 
approximately  20  of  the  65  handlers  are 
eligible  for  the  reduced  reporting 
burden  authorized  by  this  rule.  These 
handlers  will  not  be  required  to  file 
biweekly  inventory  reports  and  will  be 
required  to  file  shipmentj«ports  less 
frequently.  It  is  estimated  that  the 
reporting  burden  for  each  of  these  20 
handlers  will  decrease  by  an  average  of 
12  hours  per  year,  for  a  total  reduction 
of  240  hours.  ^ 
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The  range  of  volume  of  kiwifruit 
handled  by  kiwifruit  handlers  is 
extremely  broad  with  some  handlers 
handling  as  few  as  50  tray  equivalents 
and  others  over  1  million  tray 
equivalents.  The  majority  of  handlers 
fell  in  the  middle  and  on  average  ship 
between  IIW.OOO  and  800,000  tray 
equivalents. 

Therefore,  the  AMS  has  determined 
that  this  action  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 

An  interim  final  rule  was  issued  on 
September  27, 1996,  and  published  in 
the  Federal  Register  (61  FR  51575, 
October  3, 1996),  with  an  effective  date 
of  October  4, 1996.  That  rule  amended 
§  92Q.160  (a)  and  (b),  of  the  rules  and 
regulations  in  effect  under  the  order. 
That  rule  provided  a  30-day  conunent 
period  which  ended  November  4, 1996. 
No  comments  were  received. 

Under  the  terms  of  the  order,  fresh 
market  shipments  of  California  kiwifruit 
are  required  to  be  inspected  and  are 
subject  to  grade,  size,  maturity,  and 
pack  and  container  requirements.  In 
addition,  the  order  authorizes  the 
Gunnuttee  to  collect  information  from 
kiwifruit  handler^  in  order  to  efficiently 
operate  the  program.  . 

The  Committee  met  on  June  12, 1996, 
and  unanimously  recommended 
reducing  the  reporting  burden  for 
handlers  who  ship  less  than  10,000  tray 
equivalents  per  season.  Such  handlers, 
if  they  qualiBad  with  the  Conmiittee, 
will  no  longer  be  required  to  complete 
biweekly  inventory  reports  and  will 
only  be  required  to  fill  out  a  monthly 
shipment  report  twice  per  year. 
-     Secti(Hi  920.60  of  the  order  authorizes 
the  Committee,  subject  to  the  approval 
of  the  Secretary,  to  request  information 
from  handlers  necessary  to  perform  its 
duties  under  the  order.  Prior  to  the 
•effective  date  of  the  interim  final  rule, 
section  920.160(a)  of  the  order's  rules 
and  regulations  required  a  report  of 
shipments  to  be  filed  with  the 
Committee  by  the  Bfth  day  of  the  month 
following  such  shipment,  or  such  other 
later  time  establishad  by  the  Committee. 
This  report  is  used  to  compile  statistical 
information  on  shipments  and  to 
calculate  assessments  owed  under  the 
marketing  order.  Pursuant  to 
§  920.16(Hb)  each  handler  had  to  file  a 
Kiwifruit  Inventory  Shipment  System 
(KISS)  report  on  the  Bfth  and  twentieth 
day  of  each  month.  The  information 
collected  in'Uie  KISS  report  is  used  to 
track  inventories  of  California  kiwifruit 
and  provide  inventory  statistics,  in 
aggregate,  to  the  industry.  Both  of  these 
reports  are  also  required  under  the 
authority  of  the  California  Kiwifruit 


Commission  (Slate  Commission),  which 
administers  a  State  program. 

Prior  to  the  1995-96  season,  the  State 
Commission  determined  that  the 
reporting  burden  of  the  KISS  report  and 
the  shipment  report  was 
disproportionately  impacting  small 
volume  handlers.  As  a  result,  the  State 
Commission  created  an  alternate 
reporting  system,  known  as  "Reporting 
EZ."  It  allows  handlers  who  ship  less 
than  10,000  tray  equivalents  per  season 
to  file  the  shipment  report  twice  per 
season  instead  of  monthly  and  exempts 
handlers  from  filine  the  KISS  report. 

Similarly,  this  rule  reduces  the 
freqiiency  that  the  shipment  report  is 
filed  and  eliminates  the  filing  of  a  KISS 
report  for  those  handlers  that  ship  less 
than  10,000  trays  or  tray  equivalents  per 
fiscal  year  so  that  the  "Reporting  EZ" 
program  is  authorized  under  both  the 
State  program  and  the  Federal  order. 
Handlers  shipping  under  10,000  trays  or 
tray  equivalents  per  season  only  have  to 
fill  out  the  shipment  report  twice  per 
year.  The  first  report  is  due  January  5  or 
such  other  later  time  established  by  the 
Committee  and  includes  information  on 
fresh  shipments  from  the  beginning  of 
the  fiscal  year  (August  1  through 
December  31).  The  second  shipment 
report  is  due  the  fifth  day  of  the  month 
following  each  handler's  last  shipment 
for  the  season  and  includes  shipments 
from  January  1  until  the  end  of  shipping 
season. 

In  order  for  a  handler  to  qualify  for 
the  "Reporting  EZ"  program,  the 
Committee  must  make  a  determination 
prior  to  October  31  (near  the  beginning 
of  the  shipping  season).  The  information 
that  the  Committee  will  use  to 
determine  whether  a  handler  is 
qualified  Is  available  from  the  State 
Commission.  The  State  Commission 
already  requires  handlers  to  submit 
information  in  order  to  determine 
whether  a  handler  intends  to  ship  under 
10,000  tray  equivalents  q^  year.  Thus, 
the  Committee  does  not  need  to  place 
any  additional  rep(jurting  burden  on 
kiwifruit  handlers  in  order  to  determine 
handler  eligibility  for  the  "Reporting 
EZ"  program.  The  State  Commission 
and  the  Committee  have  a  written 
memorandum  of  understanding  that 
provides  for  the  sharing  of  information 
while  keeping  proprietary  information 
confidential.  Once  the  handler  has 
qualified,  the  Committee  will  then 
notify  handlers  that  they  are  elimble  (ot 
the  "Reporting  EZ"  program.    ^  /  ;  .  .. 

The  information  collection   "     .  /^ 
requirements  contained  in  the 
referenced  sections  have  been 
previously  approved  by  the  Office  of 
Management  and  Budget  (OMB)  under 
the  provisions  of  the  Paperwork 


Reduction  Act  (Pub.  L.  104-13)  and 
have  been  assigned  OMB  number  0581- 
0149. 

This  final  rule  reduces  the  reporting 
burden  on  approximately  20  handlers  of 
kiwifruit  who  have  been  spending 
approxiniately  240  hours  completing  the 
shipment  reports  and  the  KISS  reports. 

After  consideration  of  all  relevant 
material  presented,  the  information  and 
recommendation  submitted  by  the 
Committee,  and  other  information,  it  is 
found  that  finalizing  the  interim  final 
rule,  without  change,  as  published  in 
the  Federal  Register  (61  51575,  October 
3, 1996)  will  tend  to  effectuate  the 
declared  policy  of  the  Act. 

List  of  Subjects  in  7  CFR  Part  920 

Kiwifruit,  Marketing  agreements. 
Reporting  and  recordkeeping 
requirements. 

For  the  reasons  set  forth  in  the 
preamble,  7  CFR  part  920  is  amended  as 
follows: 

PART  020— KlVVIFRUn- GROWN  IN 
CALIFORNIA 

Accordingly,  the  interim  final  rule 
amending  7  CFR  part  920  which  was 
published  at  61  FR  51575  on  October  3, 
1996,  is  adopted  as  a  final  rule  without 
change. 

Dated:  December  4. 1996. 
Robert  CKansy, 

Director,  Fruit  and  Vegetable  Division. 
(FR  Doc  96-31350  Filed  12-»-96;  8:45  am] 

BLUNG  COOK  S410-02-P 


FEDERAL  DEPOSIT  INSURANCE 
CORPORATION 

12  CFR  Part  327 

RIN  3064-AB59 

Assessments 

AQBiCY:  Federal  Deposit  Insurance 
Corporation  (FDIC). . 
ACTKM:  Final  rule. 

StiMMARY:  The  FDIC  is  amending  its 
assessment  regulations  by  adopting 
interpretive  rules  pertaining  to 
transactions  in  which  an  institution 
belonging  to  one  insurance  fund 
acquires  deposits  that  are  treated  as 
insured  by  the  other  insurance  fund 
(Oakar  transactions).  The  FDIC  is 
codifying  and  refining  its  procedures  for 
determining  the  amount  of  the  deposits 
so  acquired  and  for  attributing  the 
deposits  to  the  two  insurance  funds.  In 
addition,  recent  merger  and  branch-sale 
cases  have  revealed  certain  weaknesses 
in  the  FDIC's  procedures  for  computing 
the  growth  of  the  amounts  so  attributed. 
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The  inteq>retive  rules  repair  those 
weaknesses.  The  FDIC  is  also 
simplifying  and  clarifying  the  existing 
rule  by  making  changes  in    ^  . 
nomenclature. 

B^FEcnvE  date:  The  final  rule  is 
effective  leinuary  1, 1997.     '  '   ■'  '.. 

V    FOR  FURTHER  tNFORMATION  CONTACT: 
Stephen  Ledbetter,  Chief,  Assessments 
Evaluation  Section,  Division  of 
Insurance, ^202)  898-8658;  Allan  Long, 
Assistant  Director,  Division  of  Finance, . 
(202)  416-6991;  Jules  Bernard,  Counsel, 
Legal  Division,  (202)  898-3731,  Federal 
Deposit  Insurance  Corporation, 
Washington,  D.C.  20429. 

SUPPLEMENTARY  INFORMATION:  This 
interpretive  regulation  addresses  the 
computation  of  assessments  paid  by 
Oakar  institutions.  An  Oakar  institution 
is  one  that  is  a  ni&mber  of  one  insurance 
fund  (the  institution's  primary  fund), 
but  holds  deposits  that  are  treated  as 
insured  by  the  other  fund  (the 
institution's  secondary  fund).  The 
regulation  directly  affects  alt  Oakar 
institutions.  The  regulation  also 
indirectly  affects  non-Oakar  institutions, 
because  it  alters  the  business 
considerations  that  they  must  take  into 
account  when  they  transfer  deposits  to 
or  firom  an  Oakar  institution  (or  to  an 
institution  that  becomes  an  Oakar 
institution  as  a  result  of  the  transfer). 

L  Background 

Section  7(1)  of  the  Federal  Deposit 
Insurance  Act  (FDI  Act),  12  U.S.C, 
1817(1),  says  that  upon  becoming  ■ -'  - 
insured,  a  depository  institution 
becomes  a  memlier  either  of  the  Bank 
Insurance  Fund  (BI^)  or  of  the  Savings 
Association  Insurance  Fund  (SAIF). 

Section  S{d)(2)  of  the  FDI  Act,  id. 
1815(d)(2),  maintains  the  separation 
between  the  BIF  and  the  SAIF.  Section 
5(d)(2)  says  that  no  institution  may 
participate  in  a  "conversion 
transaction"  without  the  FDIC's  prior 
approval.  Id.  1815(d)(2){A)(i).  A 
"conversion  transaction"  includes,  inter 
alia,  any  inter-fund  deposit-transfer 
transaction:  that  is,  any  merger, 
acquisition,  or  other  transaction  in 
which  a  BIF  member  assumes  the 
obligation  to  pay  deposits  owed  by  a 
SAIF  member  (or  conversely).  Id. 
1815(d)(2)(B)  (ii),  (iii)  and  (iv).  Each 
institution  that  participates  in  such  a 
transaction — whether  as  the  acquiring  or 
resulting  institution  (buyer)  or  as  the 
transferring  or  merging  institution 
(seller) — must  pay  an  entrance  fee  to 
one  insurance  fund  and  an  exit  fee  to 
the  other  fund.  Id.  1815(d)(2)(F).  The 
fees  are  substantial.  See  12  CFR  part 
312. 


When  an  institution  acquires  deposits 
pursuant  to  section  5id)(2)  and  pays  the 
requisite  fees,  the  deposits  so  assumed 
become  insured  by  the  buyer's  primary 
fund  (primary-fund  deposits).  Until 
recently  the  SAIF  assessment  rate  has 
been  substantially  higher  than  the  BIF 
assessment  rate.  Some  institutions  that 
have  assumed  SAIF-assessable  deposits 
have  foiind  it  advantageous  to  pay  the 
fees  and  convert  the  deposits  to  BIF- 
assessable  ones.  . 

There  is  also  another  avenue  open  to 
institutions  that  would  like  to  engage  in 
inter-fund  deposit-transfer  transactions. 
Section  5(d)(3)  of  the  FDI  Act,  id. 
1815(d)(3),  known  as  the  Oakar 
Amendment,  allows  institutions  to 
participate  in  such  transactions  without 
paying  entrance  and  exit  fees,  but  only 
under  certain  conditions.  The  most 
prominent  conditions  are  these: 
— ^The  buyer  becomes  subject  to 
assessment  by  the  seller's  insurance 
fund,  see  id.  1815(d)(3)(B)  and  (D); 
and 
— ^The  acquired  deposits  remain  insured 
by  the  seller's  insurance  fund,  which 
is  the  secondary  fund  of  the  buyer 
(secondary-fund  deposits).  Id. 
1815(d)(3)  (B)  and  (H). 
An  inter-fund  deposit-transfer 
transaction  that  proceeds  under  the 
authority  of  the  Oakar  amendment  is 
called  an  Oakar  transaction. 

The  Oakar  Amendment  introduces  the 
concept  of  the  "adjusted  attributable 
deposit  amount"  (AADA).  An  AADA  is 
an  artificial  construct:  a  number, 
expressed  in  dollars,  that  is  generated  in 
the  course  of  an  Oakar  transaction,  and 
that  pertains  to  the  buyer.  When  an 
AADA  is  first  generated,  its  value  is 
equal  to  the  amount  of  the  secondary- 
fund  deposits  that  the  buyer  has 
acquired  from  the  seller.  The  value 
remains  constant  until  the  end  of  the 
semiannual  period  in  which  the 
transaction  occius. 

Thereafter  the  AADA  increases  or 
decreases  at  the  same  underlying  rate  as 
the  buyer's  overall  deposit  base — that  is, 
at  the  rate  of  growth  or  shrinkage  due  to 
its  ordinary  business  operations,  not 
counting  growth  due  to  the  acquisition 
of  deposits  fit)m  another  institution 
(e.g.,  in  a  merger  or  a  branch  purchase). 
See  id.  1815(d)(3)(C). 

An  Oakar  institution's  AADA  is  used 
for  the  following  purposes: 
— Assessments.  An  Oakar  institution 
pays  two  assessments:  one  for  deposit 
in  its  secondary  fund,  and  the  other 
for  deposit  in  its  primary  fund.  The 
secondary-fund  assessment  is  based 
on  the  portion  of  the  assessment  base 
that  is  equal  to  the  AADA.  The 
primary-fund  assessment  is  based  on 


the  remaining  portion  of  the 
assessment  base. 
— Insurance.  The  AADA  fixes  the 
amount  of  the  institution's  deposits 
that  is  to  be  "treated  as"  insured  by 
an  Oakar  institution's  secondary  fund 
(secondary-fund  deposits).  The 
remaining  portion  of  the  institution's 
deposits  is  insured  by  the  primary 
fund  (primary-fund  deposits).  If  an 
Oakar  institution  fails,  and  the  failure 
causes  a  loss  to  the  FDIC,  the  two 
insurance  funds  share  the  loss  in 
proportion  to  the  amounts  of  deposits 
that  they  insure. 

An  Oakar  institution's  AADA  is  used 
prospectively.  That  is  to  say,  an  Oakar 
institution's  AADA  for  a  current 
semiannual  period  is  set  at  the  start  of 
that  period,  and  is  used  to  compute  the 
institution's  assessment  for  that  current 
semiannual  period.* 

n.  The  Final  Rule 

The  FDIC  has  issued  a  proposed  rule 
asking  for  comment  on  the 
interpretations  that  are  the  subject  of  the 
final  rule.  61  FR  34751  (July  3, 1996). 
The  comment  period  remained  open 
until  September  4, 1996.  The  FDIC  has 
received  20  comments:  10  from  banks; 
eight  from  bank  holding  companies;  and  ■ 
two  from  trade  groups.  After  the 
comment  period  closed,  however. 
Congress  passed  and  the  President 
signed  the  Deposit  Insurance  Funds  Act 
of  1996  (Funds  Act).  Pub.  L.  104-208. 
110  Stat.  3009  et  seq.  The  Funds  Act  has 
altered  the  economic  environment  for 
Oakar  institutions,  thereby  mooting 
some  of  the  comments. 

The  Funds  Act  makes  two  changes 
that,  taken  together,  will  cause  the  FDIC 
to  lower  SAIF  rates  substantially.  The 
Funds  Act  requires  the  FDIC  to 
capitalize  the  SAIF — that  is,  to  raise  the 
Savings  Association  Insurance  Fund 
reserve  ratio  to  the  designated  reserve 
ratio  (DRR)  *— as  of  October  i,  1996,  by 
imposing  a  special  assessment  on  all 
SAIF-assessable  institutions.  Funds  Act, 
section  2702(a);  see  61  FR  53834  (Oct 


*  Technically,  each  Dakar  transaction  generates 
its  own  AADA.  Oakar  institutidns  typically 
participate  in  several  Oakar  transactions. 
Accordingly,  an  Oakar  institution  generally  has  an 
overall  or  composite  AADA  that  consists  of  all  the 
individtial  AADAs  generated  in  the  various  Oakar 
transactions,  plus  the  growth  attributable  to  each 
individual  AADA.  The  composite  AADA  can 
generally  be  treated  as  a  unit,  however,  because  all 
the  constituent  AADAs  (except  initial  AADAs)  grow 
at  the  same  rate. 

'The  Savings  Association  Insurance  Fund  reserve 
ratio  is  the  ratio  of  the  SAIFs  net  worth  to  the 
aggregate  amount  of  deposits  insured  by  the  SAIF. 
12  U.S.C  1817(I)(7).  The  designated  reserve  ratio 
(DRR)  is  a  target  ratio  that  has  a  Bxed  vaiue.for  each 
year.  The  ORR  is  currently  set  by  statute  at  1.2S 
pefcentum;  the  FDIC  may  increase  the  ratio  under 
certain  conditions.  Id.  l817(bX2)(AXiv). 
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16. 1996)  (imposing  the  special 
assessment).  When  the  SAIF  is 
capitalized  at  the  DRR,  the  FDIC  may 
not  (generally)  impose  higher  SAIF 
assessments  than  necessary  to  maintain 
the  SAlF's  capitalization  at  that  level.  12 
U.S.C.  1817(b)(2)(A)(iii).3  In  addition, 
the  Funds  Act  has  separated  the 
assessments  imposed  by  the  Financing 
Corporation  (FICO)  from  those  imposed 
by  the  SAIF.*  Beginning  on  January  1, 
1997,  the  FICO  assessments  will  no 
longer  serve  to  reduce  the  amounts  that 
the  FDIC  is  authorized  to  assess  for  the 
SAIF:  accordingly,  the  SAJF  rates  will 
no  longer  include  the  FICO  draw. 

In  light  of  these  developments,  the 
FDIC  has  proposed  to  lower  the  most 
fovorable  SAU^  rate  to  zero,  and  to 
modify  the  rest  of  the  SAIF  rate 
schedule.  The  proposed  SAIF  rates  are 
set  at  the  same  levels  as  the  current  BIF 
rates.  61  FR  53867  (October  16.  1996). 

These  changes  would  reduce— but  not 
eliminate — the  difference  between  the 
rates  for  BIF-assessable  deposits  and 
SAIF-assessable  ones.  The  Funds  Act 
gives  the  FICO  authority  to  assess  all 
insured  institutions,  and  also 
temporarily  requires  the  FICO  to  assess 
SAIF-assessable  deposits  at  a  higher  rate 
than  BIFassessable  deposits.  From  1997 
through  1999  (or  when  the  last  savings 
association  ceases  to  exist,  if  that 
happens  before  the  end  of  1999), 
institutions  will  pay  roughly  6.4  basis 
points  to  the  FICO  on  their  SAIF- 
assessable  deposits,  and  roughly  1.3 
basis  points  to  the  FICO  on  their  BIF- 
assessable deposits.  12  U.S.C. 
1441(f)(2)(A);  see  Funds  Act,  section 
2703(a)(1).  Accordingly,  institutions 
still  have  some  incentive  to  "game"  the 
assessment  rules  for  the  purpose  of    . 
shifting  deposits  from  SAIF-assessable 
status  to  BIF-assessable  status,  although 
the  incentive  is  much  less  than  before. 

The  final  rule  ends  some  of  the 
anomalies  that  institutions  can  use  to 
engage  in  "gaming"  strategies.  The  final 
rule  also  strengthens  the  correlation 
between  the  assessment  that  an 
institution  pays  to  an  insurance  fund 
and  the  risk  that  the  institution  poses  to 
that  fund,  and  helps  preserve  the 
balance  in  the  insurance  responsibilities 
of  the  two  funds. 

A.  Attribution  of  Transferred  Deposits 

Neither  section  5(d)(2)  nor  the  Oakar 
Amendment  explicitly  addresses  the 


^  If  the  Savings  Association  Insurance  Fund 
reservs  ratio  falls  below  the  DRR,  the  FDIC  may  ser 
rates  that  increase  the  reserve  ratio  to  the  DRR.  Id. 
1817(bM2MAMiii). 

*  I'he  FDIC  must  still  approve  the  FICO's 
assessments,  and  the  FICO  must  still  impose  its 
assessments  "in  Ihe  same  manner"  as  the  FDIC 
assesses  institutions.  X2  U.S.C.  1441(0(2). 


case  of  an  Oakar  institution  that 
transfers  deposits  to  another  institution. 
The  FDIC  has  by  interpretation 
developed  a  procedure  for  attributing 
the  transferred  deposits  to  the  BIF  and 
the  SAIF.  See  FDIC  Advisory  Op.  90-22, 
2  FED.  DEPOSIT  INS.  CORP..  LAW. 
REGULATIONS,  RELATED  ACTS  4452 
(1990)  [Rankin  letter).  The  Rankin  letter 
adopts  the  principle  that  an  Oakar 
institution  transfers  its  primary-fund 
deposits  first,  and  only  begins  to 
transfer  its  secondary-fiind  deposits 
after  its  primary-fund  deposits  have 
been  exhausted. 

The  FDIC  has  asked  for  comment  on 
the  relative  merits  of  the  Rankin 
principle  and  an  alternative  approach; 
treating  the  transferred  deposits  as  a 
blend  of  primary-fund  and  secondary- 
fund  deposits.  Under  the  blended- 
deposits  approach,  the  FDIC  would 
attribute  the  transferred  deposits  to  the 
insurance  funds  in  the  same  ratio  as  the 
overall  deposits  of  the  transferring 
Oakar  institution  (seller)  were  attributed 
immediately  prior  to  the  transfer. 

The  FDIC  has  received  15  comments 
that  address  this  issue.  Eight 
coramenters  (including  one  of  the  trade 
groups)  favor  the  Rankin  principle  over 
the  blended-deposits  rule."  Three  prefer 
the  blended-deposits  rale  to  the  Rankin 
principle.  The  remaining  four 
(including  the  other  trade  group) 
express  no  preference  as  between  these 
alternatives.  Several  commenters 
suggest  other  options  (discussed  below). 

%ving  considered  the  comments,  the 
FDIC  has  determined  that  the  Rankin 
approach  is  prefwable  both  to  the 
blended-deposits  rule  and  to  the  other 
options  suggested  by  the  commenters. 

As  a  preurninary  matter,  it  should  be 
noted  that  two  commenters  aver  that 
there  is  no  statutory  foundation  for 
either  the  Rankin  principle  or  the 
blended-deposits  approach.  The  FDIC 
rejects  this  contention.  The  FDIC 
considers  that  it  has  ample  authority  to 
adopt  either  one  of  these  deposit- 
attribution  plans,  and  more  generally 
has  ample  authority  to  prescribe  a 
method  for  attributing  deposits  that  an 
Oakar  institution  transfers  to  another 
institution.  The  contrary  view  would 
render  section  5(d)(2)  and  the  Oakar 
Amendment  meaningless.  If  the  FDIC 
had  no  such  power,  a  BIF-member  buyer 
could  acquire  deposits  hx>m  a  SAIF- 
member  seller  without  paying  entrance 
and  exit  fees  simply  by  passing  the 
deposits  through  an  intermediary  BIF- 
member  Oakar  bank.  The  barrier 
between  the  insurance  funds  would 
effectively  disappear.  Moreover,  the 
acquired  deposits  would  be  neither 
SAIF-assessed  nor  SAIF-insured: 
contrary  to  Congress'  intent,  the  private 


capital  of  the  banking  system  would  not  ' 
help  to  bolster  the  SAIF.  See  135  Cong. 
Rec.  H4970  (Aug.  3. 1989)  (statement  of 
Rep.  OakarJ. 

The  FDIC  accepts  the  proposition  that 
an  Oakar  institution  is  a  member  of  its 
primary  fund  only,  and  is  not  a  member 
of  its  secondary  fund  even  though  it 
holds  secondaiT-fund  deposits.  The 
FDIC  adopted  this  view  in  the  context 
of  the  original  version  of  the  Oakar 
Amendment,  which  as  in  effect  at  the 
time  when  the  FDIC  adopted  the  Rankin 
jarinciple,  and  which  made  it 
abundantly  clear  that  a  BIF-member 
bank  continued  to  be  a  BIF  member  after 
acquiring  deposits  from  a  SAIF  member 
in  an  Oakar  transaction.  The 
Amendment  carefully  avoided 
characterizing  the  buyer  as  a  SAIF 
member.  On  the  contrary,  the 
Amendment  emphasiz^  the  point  that 
the  buyer  was  a  BIF  member  that 
happened  to  owe  a  payment  to  the 
SAIF.  To  be  sure,  the  SAIF  was  obliged 
to  insure  some  of  the  buyer's  deposits — 
but  the  Amendment  went  out  of  its  way 
to  say  that  the  deposits  were  only 
"treated  as"  SAIF  insured,  not  simply 
"insured"  by  the  SAIF.  12  U.S.C. 
1815(d)(3)(BKiK)  (Supp.  1 1989).  The 
FDIC  holds  this  view  today.  See 
Treatment  of  Assessments  Paid  by 
"Oakar"  Banks  and  "Sasser"  Banks  on 
SAIF-Insured  Deposits,  General 
Counsel's  Opinion  No.  7.  60  FR  7059 
(Feb.  6. 1995). 

But  the  FDIC  also  takes  the  position 
that  nominal  fund  membership  is  not 
the  touchstone  for  determining  whether 
a  transaction  is  a  conversion  transaction 
within  the  meaning  of  section  5(d)(2), 
and  accordingly  does  not  detetTnine 
whether  a  transaction  comes  within  the 
scope  of  the  Oakar  Amendment. 
"Memberahip"  is  a  label  that  denotes 
the  formal  relationship  of  an  insured 
institution  to  the  FDIC  as  insurer  within 
the  context  of  the  two-fund  system. 
Ordinarily — that  is.  in  the  case  of  non- 
Oakar  institutions — membership 
correctly  signifies  the  relationship 
between  an  institution  and  the  FDIC. 
Membership  entails  a  well-defined  set 
of  obligations  that  the  institution  and 
the  FDIC  have  to  each  other.  A  member 
of  a  fund  must  pay  assessments  to  the 
FDIC  for  deposit  in  that  fund.  The  FDIC 
must  use  the  resources  of  that  fund  to 
insure  the  member's  deposits.  The 
assessment  that  the  FDIC  imposes  on 
the  member  is  determined  by  the 
strength  of  the  fund  relative  to  the 
fund's  insurance  responsibilities. 

But  membership  does  not  correctly 
express  the  relationship  between  Oakar 
institutions  and  the  FDIC  as  insurer. 
Oakar  institutions  owe  assessments  to 
both  iiinds,  and  both  funds  must  share 
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the  loss  that  the  FDIC  would  suffer  if  an 
Oalur  institution  were  to  fail. 

The  FDIC  resolves  these  conflicting 
themes  by  focusing  on  the  relationship 
of  an  Oakar  institution  to  the  FDIC — the 
set  of  obligations  that  the  label  "BIF 
member"  or  "SAIF  member"  ordinarily 
signifies — and  not  on  nominal  fund 
membership.  The  FDIC  takes  the 
positi(Hi  that  the  substance  of  the 
relationship,  and  the  efiiact  of  a  deposit- 
transfer  on  that  relationship,  is  the 
touchstone  for  determining  whether  the 
deposit-transfer  is  a  conversion 
transaction  within  the  meaning  of 
section  5(d)(2).  Put  another  way,  the 
FDIC  considers  that  the  label  "member" 
must  be  given  only  that  degree  of 
significance  that  is  appropriate  to 
preserve  the  integrity  of  the  two-fund 
structure. 

In  proposing  the  blended-deposits 
rule,  the  FDIC  has  suggested  that 
institutions  might  adopt  "gaming" 
strategies  that  use  the  Rankin  principle 
to  convert  SAIF-assessed  deposits  into 
BIF-assessed  ones.  One  commenter,  a 
trade  group,  urges  the  FDIC  to  prevent 
"gaming"  strategies,  but  has  not 
endorsed  any  particular  method  of 
prevention.  Three  commenters  express 
doubt  that  institutions  will  engage  in 
"gaming"  strategies.  Finally,  two 
commenters  say  that  the  FDIC  cannot 
fairly  oppose  such  strategies  if  the  FDIC 
is  willing  to  countenance  tandem-   . 
banking  plans  and  deposit-migration 
programs.  These  two  commenters 
further  urge  the  FDIC  to  view  such 
"gaming"  strategies  as  beneficial  rather 
than  pernicious,  on  the  ground  that  the 
strategies  are  equivalent  to  the  options 
available  to  non-Oakar  thrifts,  and  that 
the  strategies  therefore  place  Oakar 
banks  on  an  equal  competitive  footing 
with  other  institutions. 

The  FDIC  considers  that  these 
comments  have  all  been  overtaken  by 
events.  On  one  hand,  notwithstanding 
the  doubts  expressed  by  the 
commenters.  the  FDIC  has  found  that, 
prior  to  enactment  of  the  Funds  Act,  a 
number  of  institutions  had  begun  to 
pursue  "gaming"  strategies.  For 
example,  some  holding  companies  had 
proposed  elaborate  schemes  to  purge 
AADAs  from  their  Oakar  banks  by 
means  of  linked  deposit-transfer 
transactions  and  deposit-migration 
programs.  But  on  the  other  hand,  the 
Fimds  Act  has  considerably  reduced  the 
threat  posed  by  "gaming"  strategies. 
Institutions  will  have  much  less 
incentive  to  adopt  such  strategies  once 
the  SAIF  rates  have  been  reduced  to  the 
-level  that  maintains  the  SAIF's 
capitalization  at  the  DRR.  In  addition, 
the  Funds  Act  gives  the  FDIC  and  the 
other  federal  banking  agencies  broad 


and  flexible  authority  to  interdict 
strategies  that  bcilitate  or  encourage  the 
shifting  of  deposits  firom  SAIF- 
assessable  deposits  to  BIF-assessable 
deposits.  Funds  Act,  section  2703(d). 

One  reason  the  FDIC  has  decided  to 
retain  the  Rankin  principle  rather  than 
shift  to  the  blended-deposits  approach 
is  that  the  Rankin  principle  has  the 
virtue  of  simplicity.  Sellers  rarely 
transfier  all  their  primary-fund  deposits. 
A  seller  ordinarily  has  the  same  AADA 
after  the  transaction  as  before,  and  a 
buyer  does  not  ordinarily  beccune  an 
Oaiicar  institution.  Six  commenters  agree 
that  simplicity  was  one  advantage  of  the 
AanJcin  principle. 

Tlie  nankin  principle  also  has  the 
virtue  of  bwng  well  established  and  well 
understood.  Tluee  commenters  agree 
%vith  this  point.  Two  commenters  take 
issue  with  it,  however.  They  point  out 
that  the  Rankin  principle  was  first 
articulated  in  a  staff  opinion  letter,  not 
in  a  rulemaking  with  public  notice  and 
comment,  and  declare  that  it  is 
implausible  for  the  FDIC  to  assert  that 
the  Rankin  principle  is  well  established 
or  well  understood  in  these 
circumstances. 

The  FDIC  considers  that  commenters' 
point  is  not  well  taken.  The  FDIC  issued 
the  Rankin  letter  more  than  six  years 
ago,  and  has  applied  its  principles  on  a 
consistent  basis.  The  FEHC  accordingly 
has  had  a  consistent,  well  settled 
interpretation  of  section  5(d)(2)  and  the 
Oakar  Amendment  since  1990;  the 
Rankin  letter  expresses  that 
intwpretation.  Moreover,  the  FDIC  has 
published  the  Rankin  letter,  thereby 
providing  public  notice  of  the 
interpretation. 

One  commenter  points  out  that,  under 
the  Rankin  prindple,  SAIF-insured 
deposits  have  a  greater  propensity  to 
move  from  SAIF-member  savings 
associations  to  BIF-member  Oakar  banks 
than  the  other  way  around.  The  Rankin 
principle  therefore  has  the  effect  of 
reducing  the  store  of  deposits  available 
for  assessment  by  the  FICO.  The  FDIC 
considers  that  the  Funds  Act  has 
nuMted  this  point,  however,  as  the  FICO 
now  has  authority  to  assess  deposits 
held  by  BIF  members.  See  12  U.S.C. 
1441(f)(2). 

Another  commenter  objects  to  the 
Rankin  principle  on  the  groimd  that 
when  a  BIF-member  Oakar  bank  buys  a 
branch  fitjm  a  SAIF-member  institution, 
and  incurs  an  obligation  to  the  SAIF  as 
a  result,  the  Oakar  bank  cannot  escape 
the  obligation  merely  by  selling  off  the 
branch.  This  conmienter — along  with 
several  others — also  makes  the  more 
general  point  that  the  statutory  rules  for 
determining  the  AADA  do  not  reflect 
practical  business  realities.  These 


commenters  say  the  branches  and  . 
customers  that  they  have  acquired  from 
SAIF-member  institutions  do  not  make 
a  proportionate  contribution  to  the 
overall  growth  of  their  deposits:  as  a 
result,  the  assessment  base  for  their 
SAIF  assessments  is  artificially  large. 

The  FDIC  considers,  however,  tlut 
these  objections  touch  upon  the 
structure  and  purposes  of  the  Oakar 
Amendment,  rather  than  upon  the 
Rankin  principle.  The  Oakar 
Amendment  is  specifically  designed  to  . 
avoid  deposit-tracing — that  is,  keeping 
track  of  deposits  based  on  their  origin. 
An  AADA's  initial  value  may  be  equal 
to  the  amotmt  of  the  secondary-fund 
deposits  that  the  buyer  acquires  torn 
the  seller.  But  the  Oiekar  AJnendnient 
does  not  connect  the  AADA  to  those 
particular  deposits,  or  to  the  customers 
that  hold  them,  or  to  the  branches  in 
which  the  deposits  are  located.  The 
Oakar  Amendment  treats  an  Oakar 
institution  as  a  unit.  The  Amendment 
uses  the  institution's  overall  rate  of 
growth  to  compute  the  institution's 
AADA,  thereby — in  effiect — applying 
that  ^owth  equally  to  the  institution's 
primary-fund  and  secondary-fund 
deposits.  In  objecting  to  that  effect,  the 
commenters  challenge  the  basic 
principles  of  the  Oakar  Amendment 
itself.  The  commenters'  redress  lies  with 
Congress. 

The  blended-deposits  approach,  for 
its  part,  has  certain  attractions.  It  helps 
prevent  "gaming".  It  also  maintains  the 
relative  proportions  of  the  seller's 
primary-fund  deposit-base  and  the 
secoodiary-fund  deposit  base,  just  as 
those  proportions  are  preserved  in  the 
ordinary  course  of  business.  By  contrast, 
as  one  commenter  has  pointed  out,  the 
Rankin  principle  tends  to  inflate  the 
AADA.  When  an  institution  buys 
branches  from  a  member  of  the  opposite 
fund,  the  buyer  gains  secondary-fund 
deposits  and  increases  its  AADA.  But 
when  it  acts  as  the  seller,  it  does  not 
normally  lose  any  secondary-fiind 
deposits,  because  it  does  not  normally 
sell  off  all  its  primary-fund  deposits:  its 
AADA  remains  the  same.  | 

At  the  same  time,  however,  the  I 

blended-deposits  approach  has  a 
number  of  disadvantages.  As  nine 
commenters  point  out,  the  blended- 
deposits  rule  would  cause  Oakar 
institutims  to  proliferate.  If  a  non-Oakar 
institution  were  to  acquire  deposits 
firom  an  Oakar  institution,  the  buyer 
would  necessarily  assume  secondary- 
fund  deposits,  and  would  therefore 
become  an  Oakar  institution  in  its  own 
right  Six  commenters  ohamve  that  the 
blended-deposits  rule  would  generate 
burdensome  reporting  and  record- 
keeping obligations^  Six  commenters 
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(not  all  the  same  ones)  say  further  that 
the  blended-deposit  approach  would 
resuh  in  higher  costs  for  buyers  and  lost 
sales  for  sellers.  Four  commenters 
indicate  that  the  blended-deposits  rule 
could  cause  uncertainty  or  confusion  in 
determining  the  assessment  costs  with 
respect  to  transferred  deposits, 
particularly  in  light  of  the  uncertain 
prospects  for  future  assessment  rates. 
One  says  the  blended-deposits  rule 
would  impede  banks  in  selling  off 
branches  in  order  to  rationalize  branch 
networks  or  for  other  corporate 
purposes. 

These  comments  continue  to  have 
force  despite  the  economic  and  legal 
changes  made  by  the  Funds  Act.  Buyers 
would  have  to  bear  the  extra  record- 
keeping and  reporting  burdens 
associated  with  secondary-fund 
deposits.  Moreover,  even  though  the 
disparity  between  BIF  rates  and  SAIF 
rates  will  be  reduced,  the  FICO's  rates 
retain  a  differential:  institutions  will 
still  have  to  pay  higher  rates  to  the  FICO 
on  SAIF-insured  deposits  than  on  BIF- 
insured  deposits,  at  least  temporarily. 
Id.  1441(d)(2);  see  Funds  Act  section 
2703(c).  The  differential  (roughly  five 
basis  points)  is  smaller  than  the  recent 
differential  between  the  BIF  and  SAIF 
assessment  rates,  and  is  short-lived  aa 
well.  But  so  long  as  it  persists,  buyers 
will  be  less  willing  to  assume 
SAIFassessable  deposits. 

One  commenter  objects  to  the 
blended-deposits  rule  on  the  ground 
that  it  would  force  banks  th^  acquire  ., 
deposits  firom  an  Oakar  bank — and 
banks  that  purchase  deposits  from  those 
subsequent  acquirers,  and  so  on,  ad 
infinitum — to  pay  SAIF  assessments. 
The  commenter  says  this  result  is 
improper.  The  commenter  asserts  that  a 
buyer  always  loses  a  significant  portion 
of  the  acquired  deposits  soon  after 
acquiring  them,  and  that  accordingly  a 
thiid-generation  or  fourth-generation 
buyer  does  not  assume  any  of  the  SAIF- 
insured  deposits  that  changed  hands  in 
the  original  Oakar  transaction.  The  FDIC 
does  not  agree  with  this  point,  however. 
As  discussed  above,  the  FDIC  considers 
that  the  Oakar  Amendment  does  not 
contemplate  deposit-tracing.  The  FDIC 
further  consixl^  that  the  Oakar 
Amendment  is  designed  to  preserve 
precisely  the  obligation  that  the 
commenter  seeks  to  end:  namely,  the 
buyer's  duty  to  pay  SAIF  assessments 
on  the  SAIF-insured  deposits  it  has 
acquired,  and  to  do  so  an  on-going  basis, 
without  regard  for  whether  any 
particular  customers  of  the  buy*r  have 
withdrawn  their  funds  after  the  Oakar 
transaction  has  taken  place. 

Several  commenters  offer  deposit- 
attribution  rules  of  their  omhi.  Three 


commenters  profiose  that  the  parties  to 
a  transaction  should  be  able  to 
determine  the  attribution  of  the 
transferred  deposits  by  agreement.  One 
of  the  conunenters  says  the  attribution- 
by-agreement  rule  would  minimize  the 
creation  of  Oakar  institutions,  would 
reduce  the  incentive  to  eiigage  in  the 
"gaming"  strategies  that  the  FDIC  had 
discussed  in  the  proposed  niie,  and 
would  not  entail  any  heavier  reporting 
or  record-keeping  obligations  than  the 
blended-deposits  approach.  A  second 
commenter  says  this  proposal  would   . 
eliminate  uncertainty  in  pricing 
deposits  and,  from  the  point  of  view  of 
a  BIF-member  Oakar  bwk  acting  as  the 
seller,  would  be  fairer  and  more  flexible 
than  the  Rankin  principle.  The  third 
conunenter  does  not  give  its  reasons  for 
supporting  the  proposal. 

Tne  FDK]  declines  to  adopt  the 
attribution-by-agreement  rule,  however. 
The  FDIC  recognizes  that  its  assessment 
rules  and  procedures  provide  the 
errvironment  within  which  parties 
negotiate  transactions,  and  that  as  a 
matter  of  course,  the  parties  consider 
the  likely  consequences  of  their 
agreements  within  that  environment. 
But  the  FDIC  rejects  the  proposition  that 
parties  should  be  able  to  determine,  by 
agreement  among  themselves,  which  set 
of  rules  the  FDIC  will  apply  to  them. 
Tlie  FDIC  considers  that,  as  a  matter  of 
principle,  its  relationship  to  the 
institutions  that  it  insures  and  assesses 
derives  from  its  supervisory  and  rule- 
making authority,  and  accordingly  is  not 
a  fit  subject  Cor  private  negotiation.  The 
FDIC  also  notes  that,  as  a  practical 
matter,  parties  do  not  always  take  the 
same  view  of  their  agreements  after  the 
agreements  have  been  completed. 

Another  commenter  proposes  that  the 
buyer's  primary  fund  should  determine 
which  of  the  seller's  deposits  are 
transferred  first.  Under  the  buyer's-fiuid 
rule,  any  deposits  transferred  by  the 
seller  would  be  attributed  to  the  buyer's 
primary  fund  until  the  seller  has 
exhausted  its  store  of  such  deposits; 
thereafter,  transferred  deposits  would  be 
attributed  to  the  buyer's  secondary  fund. 
The  chief  advantages  of  the  proposal, 
according  to  the  commenter,  are  that  it 
offers  the  simplicity  of  the  Rankin 
principle  while  helping  to  preserve  or 
increase  the  deposit-base  subject  to 
assessment  by  the  FICO. 

Here  again,  however,  events  have 
overtaken  the  comment.  The  FICO  may 
nOw  assess  both  BIF  and  SAIF  members. 
12  U.S.C.  1441(f)(2).  Under  these 
conditions,  the  buyer's-fund  proposal 
tias  no  material  advantage  over  the 
Rankin  principle,  while  the  Rankin 
principle  has  the  advantage  of  being  a 
well-established  precept . 


B.  FDIC  Computation  of  the  AADA; 
Reporting  Requirements 

In  the  past,  every  Oakar  institution 
has  prepared  an  annual  growth 
worksheet  for  submission  to  the  FDIC. 
The  worksheet  shows  the  growth  or 
shrinkage  of  the  institution's  AADA 
during  Ute  prior  calendar  year,  and  the 
computations  used  to  determine  that 
growth  or  shrinkage.  In  addition,  each 
institution  that  has  acquired  secondary- 
fund  deposits  in  an  Oakar  transaction 
(Oakar  buyer)  has  prepared  and 
submitted  a  transaction  worksheet  for 
each  such  transaction.  The  FDIC  has 
supplied  the  worksheet,  and  has  also 
provided  the  name  of  the  Oakar  buyer, 
the  name  of  the  seller,  and  the  date  of 
the  transaction.  The  Oakar  buyer  has 
provided  the  volume  of  the  acquired 
deposits  and  the  AADA  so  generated. 

As  part  of  the  changeover  to  the 
quarterly  adjustment  of  AADAs  (see 
II.C.  below),  the  FDIC  is  lifting  the 
burden  of  computing  AADA  growth 
from  Oakar  institutions  entirely.  Oakar 
institutions  will  no  longer  prepare 
annual  growth  worksheets  or 
transaction  worksheets,  and  will  not 
report  their  AADAs  in  their  quarterly 
reports  of  condition.  Instead,  each  Oakar 
institution  will  provide  the  following 
three  pieces  of  information  in  its  . 
quarterly  reports  of  condition: 
— total  deposits  acquired  during  the 

quarter; 
— secondary-fund  deposits  acquired  in 

the  quarter;  and 
— total  deposits  sold  in  the  quarter.' 

The  FDIC  will  use  this  information  to 
calculate  the  institution's  AADA,  and 
will  show  the  AADA  (and  the  way  it  has 
been  computed)  in  the  institution's 
quarterly  assessment  invoices. 

The  FDIC  has  received  nine 
comments  on  this  program.  Four 
(including  a  trade  group)  favor  it;  five 
(including  another  trade  groupTare 
opposed.  The  supporters  agree  the 
program  would  reduce  regulatory 
burden.  The  opponents  say  the  program 
would  not  lighten  the  record-keeping 
burden  of  Oakar  institutions,  and  could 
well  increase  that  burden,  because  the 
institutions  would  have  to  verify  the 
accuracy  of  the  FDIC's  figures.  One  of 
the  opponents — the  trade  group — says 


'The  Comptroller  of  the  Currency,  the  Board  of 
Governors  of  the  FederdI  Reserve  System,  and  the 
FDIC  have  issued  a  joint  proposal  calling  for 
institutions  to  report  the  three  items  in  their 
quarterly  reports  of  condition.  61  FB  48687.  48603- 
48694  (Sept.  16.  1996).  The  OfTice  of  Thrift 
Supervision  has  issued  a  similar  proposal  with 
respect  to  the  institutions  it  superviaet.  Id.  53262, 
53263  (Oct.  10.  1996).  The  FDIC  expecto  both 
propoeaU  to  be  adopted.  The  alternative  is  far 
institutions  to  prepare  and  transmit  quarterly 
worksheets  with  the  requisite  information  directly 
to  the  FDIC 


H  ' 
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further  that  the  program's  reporting 
requirements  are  burdensome.  The 
commenter  notes  that  Oakar  institutions 
have  not  reported  their  deposit-sales  in 
the  past,  and  have  reported  their 
acquired  secondary-hmd  deposits  and 
their  acquired  total  deposits  annually, 
not  quarterly. 

The  FDIC  considers  that  the  reporting 
burden  associated  v^ith  its  program  is 
minimal,  however,  especially  as 
compared  with  the  burden  ofpreparing 
and  filing  the  two  worksheets.  Indeed, 
the  program  may  not  constitute  a  net 
increase  in  burden  at  all  in  most  cases. 
The  items  to  be  reported  are  zero  in 
most  quarters;  and  even  in  other 
quarters,  the  information  should  be 
readily  available  and  easy  to  calculate. 
Moreover,  Oakar  institutions  have 
already  been  providing  two  of  the  three 
items  in  their  annual  growth 
worksheets:  only  the  last  item  is  new. 

As  an  alternative,  the  FDIC  has 
considered  replacing  the  annual  growth 
worksheet  with  a  more  detailed 
quarterly  woricsheet,  and  retaining  the 
transaction  worksheet.  The  FDIC  has 
determined  that  this  approach  would 
impose  an  additional  and  unnecessary 
burden  on  Oakar  institutions,  however. 
The  FDIC  has  hirther  determined  that 
this  approach  could  increase  the 
frequency  of  errors  associated  with 
AADA  calculations. 

C.  Quarterly  Treatment  ofAADAs 

The  FDIC  is  adopting  the  view  that  an 
AADA  for  a  semiannual  period  may  be 
regarded  as  having  two  quarterly 
components.  The  increment  by  which 
an  AADA  grows  during  a  semiannual 
period  is  the  result  of  die  growth  of  each 
quarterly  component.  Five  commenters 
(including  one  trade  group)  generally 
support  this  interpretation. 

Three  commenteis  oppose  quarterly 
determination  of  AADAs,  chiefly  on  the 
ground  that  this  procedure  would  cause 
increased  recordkeeping  and  reporting 
burdens.  The  burdens  the  commenters 
cite  are  essentially  the  same  as  those 
discussed  above  (see  n.B.)  with  respect 
to  the  FDIC's  computation  of  the  AADA. 
For  the  reasons  presented  in  that 
discussion,  the  FDIC  does  not  consider 
that  the  net  increase  in  burden — if  any — 
will  be  material. 

I.  Quarterly  Components 

a.  In  General.  The  FDIC's  assessment 
regulation  speaks  of  an  institution's 
AADA  "for  any  semiannual  period".  12 
CFR  327.32(a)(3).  The  FDIC  has 
previously  interpreted  this  phrase  to 
mean  that  an  AADA  has  a  constant 
value  throughout  a  semiannual  period. 
Recent  changes  in  the  Oakar 


Amendment  give  the  FDIC  room  to  alter 
its  view. 

The  constant-value  concept  derived 
from  the  1989  version  of  the  Oakar 
Amendment.  See  12  U.S.C.  1815(d)(3) 
(Supp.  1 1989).  That  version  of  the 
Amendment  said  that  an  Oakar  bank's 
AADA  measured  the  portion  of  die 
average  assessment  base  that  the  SAIF 
could  assess.  Id.  1815(dM3)(B).  Tlie  FDI 
Act  (as  then  in  effect)  defined  the 
average  assessment  base  as  the  average 
of  the  institution's  assessment  bases  on 
the  two  dates  for  which  the  institution 
was  required  to  file  a  call  report.  Id. 
1817(b)(3).  As  a  result,  an  AADA — even 
a  newly  created  one,  and  even  one  that 
was  generated  in  a  transacticm  during 
the  latter  quarter  of  the  prior 
semiannual  period — served  to  allocate 
an  Oakar  bank's  entire  assessment  base 
for  the  entire  current  semiannual 
period.  The  FDIC  issued  rules  in 
keeping  with  this  view.  54  FR  51372 
(Dec.  15. 1989)." 

Congress  has  decoupled  the  AADA 
from  the  assessment  base  as  pari  of  the 
changeover  to  a  risk-based  assessment 
system.  See  Federal  E)eposit  Insurance 
Corporation  Improvement~Act-of^l991 
(FDIOA),  Pub.  L.  102^42,  section  302 
(e)  and  (g),  105  Stat.  2236,  2349  (Dec. 
19, 1991);  see  also  Defense  Production 
Act  Amendments  of  1992,  Pub  L  102- 
558.  section  303(b)(6)(B),  106  Stat.  4198, 
4225  (Oct.  28. 1992);  cf.  58  FR  34357 
(June  23, 1993).  The  Oakar  Amendment 
no  longer  expressly  links  the  AADA 
directly  to  the  assessment  base.  The 
Amendment  now  says  that  the  AADA 
measiu^s  the  amount  of  an  Oakar 
institution's  deposits  that  are  to  be 
treated  as  secondary-fund  deposits,  See 
12  U.S.C.  1815(d)(3). 

Accordingly,  the  FDIC  is  no  longer 
compelled  to  retain  the  constant-value 
view  of  the  AADA.  Furthermore,  as 
discussed  below,  the  FDIC  has  found 
that  the  constant-value  concept  has 
certain  disadvantages.  The  FDIC  is 
therefore  re-interpreting  the  phrase  "for 
any  semiannual  period"  as  used  in  12 
GFR  327.32(a)(3)  in  the  light  of  the 
FDIC's  quarterly  assessment  program. 
The  FDIC  is  taking  the  position  that, 
consistent  with  this  phrase,  an  Oakar 
institution's  AADA  for  a  semiannual 
period  is  to  be  determined  on  a  quarter^ 
by-quarter  basis — just  as  the  assessment 
base  for  a  semiannual  period  is  so 
determined — and  is  to  be  used  to 
measure  the  portion  of  each  quarterly 
assessment  base  that  is  assessed  by  the 


S 


*  The  FDIC  rwiaed  its  collection  prooedure  late 
in  1994,  and  began  collecting  the  semiannual 
asaessment  in  two  quarterly  installments.  59  FR 
67153  (Dec  29, 1994).  The  new  procedure  did  not 
afbct  the  relationship  between  an  Oakar 
institution'e  AAOA  and  its  asseasmenl  base. 


institution's  secondary  fund.  The  FDIC 
is  also  adopting  the  view  that,  if  an 
AADA  is  generated  in  a  transaction  that 
occius  durii^  the  second  calendar 
quarter  of  a  semiannual  period,  the  first 
uarterly  component  of  the  AADA  for 
ie  current  (following  semiannual 
period  is  zno;  only  the  second  quarterly 
component  is  equal  to  the  volume  of  the 
secondary-fund  deposits  that  the  buyer 
has  so  acouired. 

The  FDIC  considers  that  this  view  of 
the  phrase  "for  any  semiannual  period" 
is  appropriate  because  the  phrase  is  the 
counterpart  of,  and  is  meant  to  interpret, 
the  following  language  in  the  Oakar 
Ammidmait: 

(C)  DETERMINATION  OF  ADJUSTED 
ATTRIBUTABLB  DEPOSIT  AMOUNT.— The 
adiuBted  attributable  deposit  amount  which 
shall  t>e  taken  into  account  for  purposes  of 
determining  the  amount  of  tlie  assessment 
under  subparagraph  (B)  {w  any  semiannual 
period*  •  •. 

12  U.S.C.  1815(dM3)(C).  I 

This  passage  speaks  of  the 
assessment — not  the  AADA — ^"for  any 
semiannual  period".  Inso&r  as  the 
AADA  is  concerned,  the  statute  merely ' 
specifies  the  semiannual  period  for 
which  the  AADA  is  to  be  computed:  the 
period  for  which  the  assessment  is  due. 
The  FTMC  believes  that  the  phrase  "for 
any  semiannual  period"  in  its  own 
regulation  may  properly  be  read  to  have 
the  same  meaning. 

Moreover,  white  the  Amendmmit  says 
the  AADA  must  "be  taken  into  account" 
in  determining  a  semiannual 
assessment,  the  Amendment  does  not 
prescribe  any  particular  method  for 
doing  so.  The  FDIC  considers  that  this 
language  provides  enough  latitude  for 
the  FDIC  to  apply  the  AADA  in  a 
manner  that  is  appropriate  to  the 
quarterly  payment  program. 

The  FImC's  existing  reguktioa  is 
compatible  v/ith  this  interpretation.  The 
regulation  speaks  of  an  assessment  base 
for  each  quarter,  not  of  an  average  of 
such  bases.  The  regulation  further  says 
that  an  Oakar  institution's  AADA  fixes 
a  portion  of  its  "assessment  base".  See 
12  CFR  327.32(a)(2)  (i)  and  (ii). 
Accordingly,  the  FDIC  is  not  modifying 
the  text  that  specifies  the  method  for    ' 
computing  AADAs. 

One  commenter  urges  the  FDIC  to 
apply  the  revised  interpreta^^  on  a 
retroactive  basis,  efiiective  eitMr  as  of 
January  1, 1994  (when  the  statutory 
changes  took  effect)  or  as  of  June  1, 1995 
(when  the  BIF  was  capitalized,  and  the 
most  favorable  BIF  rate  dropped 
substantially).  To  apply  the  revised 
interpretation  retroactively  could  cause 
considerable  difficulties  for  the  FTHC. 
however,  and  perhaps  for  some 
institutions.  The  FDIC  would  have  to 
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identify  every  Oakar  transaotion 
occiuring  after  the  effective  date  of  the 
revision,  and  the  amount  of  the  assumed 
deposits;  ledetermine  every  Oakar 
in^tution's  initial  AADA  in  such  a 
transaction;  recompute  the  assessments 
payable  to  each  insurance  fund  for  every 
semiannual  assessment;  restate  the 
balance  of  each  insurance  fund:  re- 
allocate the  ins\uwice  funds'  earnings 
and  expenses;  and  redetermine  each 
insiirance  fund's  reserve  ratio.  A 
retroactive  revision  could  even  affsct 
the  data  used  for  determining  the  recent 
special  assessment  that  recently 
capitalized  the  SAIF.  The  FDIC  has 


accordingly  determined  to  apply  the 
revised  interpretation  only  on  a 
prospective  basis. 

b.  Need  for  Quarterly  Components: 
Appearance  of  Double-Coimting  Under 
certain  conditions,  the  FDIC's  constant- 
value  view  of  the  AAIXA  appears  to  be 
tantamoimt  tadouble-counting         ,' ' ' 
transferred  deposits  for  a  calendar 
quarter.  The  appearance  of  double- 
counting  occurs  when  an  Oakar 
institution  acquires  secondary-fund 
deposits  in  the  latter  half  of  a 
semiannual  perio^r-'-^'  ^  the  second 
or  fourth  calendar  quarter.  The  seller 
has  the  deposits  at  the  end  of  the  first 


(or  third)  quarter;  its  first  payment  for 
the  upcoming  semiannual  period  is 
based  on  them.  At  the  same  time,  the 
buyer's  secondary-fund  assessment  is 
approximately  equal  to  an  assessment 
on  the  transferred  deposits  for  both 
quarters  in  the  semiannual  period. 

The  source  of  this  apparent  effect  is 
that,  under  the  FDIC's  constant-value 
interpretation,  an  AADA— even  a  newly 
generated  ooe — applies  to  an  Oakar 
institution's  entire  assessment  base  for 
the  entire  semiannual  period.  The 
following  example  illustrates  the 
point: ' 


Seler 
(SAIF) 


Buyer 
(BJF) 


Indutky : 


Before  the  transaction: 
Starting  assessment  bases  (ignoring  float.  &c.): 

BiF  ..™™™ZZ-™!IZ!I!™Z!~Z 


'nietwisaction(May  1): 
March  caH  report ...» 
Deposits  soid 

Ju»  cal  report 

After  the  transaction: 
ErOng  assessment  t>a8es  (ignoring  float.  &c): 

SAIF _ 

BIF  ...._ „ _- 


$200 

0 


0 
$100 


$200 
$100 


'  •••..-?- 


$200 

$200 

($100) 
$100 


$100 
0 


$100 

$100 

f$100  (AADA) 

$200 


$100  (AADA) 
$100 


$300 

$300 

V) 

$300 


$200 
$100 


Average  assessment 
(ignoring  float.  &c.): 

SAIF  

BIF  


$100 


$150 
0 


$200 


$100  (AADA) 
$50 


$300 


$250 
$50 


$150 


$150 


$300 


'Neutral 


u^ 


In  this  illustration.the  buyer  is  a  BIF 
member  with  $100  in  deposits,  all 
insiired  by  the  BIF.  The  seller  is  a  SAIF 
member  with  $200  in  deposits,  all 
insured  by  the  SAIF.  The  buyer  acquires 
$100  from  the  thrift.  The  transaction 
takes  place  in  May  (the  second  half  of 
the  fint  semiannual  period). 

The  transaction  generates  an  AADA 
for  the  buyer;  the  value  of  the  AADA  is 
5100.  The  buyer's  SAIF  assessment  is 
based  on  that  amoimt  (more  exactly,  on 
the  portion  of  its  assessment  base  that 
is  equal  to  that  amount).  But  the  average 
of  the  buyer's  SAIF  insiued  deposits  for 
the  prior  two  quarters  is  (^lly  $50.  The 


'Id  order  to  bring  out  the  relationship  between 
the  AADA  and  the  assessment  base  more  clearly. 
the  table  refers  to  the  average  assMtment  base  of  an 
institution.  The  average  iinamnrtt  bue  is  derived 
from  the  average  of  the  deposits  that  the  institution 
has  reported  in  its  two  reports  of  condition  for  the 
prior  semiannual  period.  The  FDIC  hAs  used  the 
average  assessment  base  to  compute  the  semiannual 
aaaeiiment  for  most  of  the  time  that  Oakai 
institutions  have  existed.  The  FDIC  has  collected 
the  semiannual  assessments  in  a  single  payment. 

The  FBIC  has  recently  changed  its  collection 
proceduras.  however.  Eteginning  with  the  second 


buyer's  SAIF  assessment  base — and  its 
S.^F  assessment — ^is  twice  as  large  as  it 
would  have  been  had  it  been  computed 
in  the  "usual"  way  (that  is,  in  the 
manner  that  applies  to  non-Oakar 
institutions).  The  difference  is  roughly 
equivalent  to  "double  coimting  the 
acquired  deposits":  coimting  the 
transferred  $100  in  the  buyer's  deposit- 
base  for  both  quarters  rather  than  just 
for  the  second  one." 

The  anomaly  is  most  apparent  from 
the  standpoint  of  the  industry  as  a 
whole.  The  aggregate  amount  of  the. 
SAIF-assessable  deposits  temporarily 
balloons  to  $250,  while  the  aggregate 


semiannual  period  of  1995,  the  FDIC  collects  the 
semiannual  assessment  in  two  installments.  The 
first  installment  is  computed  using  the  assessriient 
base  that  derives  from  the  deposits  reported  in  the 
institution's  first  report  of  condition  for  the  prior 
quarter  the  second  installment  is  computed  using 
the  assessment  base  derived  bom  the  second  such 
report  of  condition.  59  FR  67153  (Dec  29, 1994). 

The  new  collection  procedure  does  not  afiect  the 
amount  that  an  institution  owes  for  a  semiannual 
period.  Accordingly,  the  effect  described  in  the 
example  remains  valid. 


amount  of  the  BIF-assessable  deposits 
shrinks  to  $50.  But  the  anomaly  only 
lasts  for  one  semiannual  period.  In  the 
following  period,  the  seller's  assessment 
base  is  $100  for  both  quarters,  making 
its  average  assessment  base  $100.  The 
buyer's  AADA  remains  $100. 
Accordingly,  the  aggregate  amount  of 
SAIF-assessable  deposits  retreats  to 
$200  once  more;  and  the  aggregate 
amoimt  of  BIF-assessable  deposits  is 
back  to  the  full  $100. 

Broadening  the  focus  to  include  both 
insurance  fimds  also  brings  out  a  more 
subtle  point:  the  anomaly  is  not 
tantamount  to  double-coxmting  th|B 


■The  equivalence  is  not  so  close  as  it  appear*.  For 
one  thing,  an  Oakar  institution's  8econdai7-fund 
assessment  base  is  not  a  proportional  part  of  the 
overall  base,  but  rather  is  equal  to  the  full  value  of 
iu  AADA  See  id  327.32(a)(2).  For  another,  an 
Initial  AADA  remains  fixed  during  the  semiaonnal 
period  in  which  it  is  generated,  even  though  the 
Oakar  institution's  total  deposits  rise  or  frill 
between  the  time  of  the  transaction  and  the  end  of 
the  period. 
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transferred  deposits  for  a  quarter,  but 
rather  to  re-allocating  the  buyer's 
assessment  base  from  the  BIP  to  the 
SAIF.  The  BIF-assessable  portion  of  the 
buyer's  average  assessment  base  is  $50, 
not  $100.  The  difference  is  equivalent  to 
cutting  the  buyer's  BIF  assessment  base 
by  $100  for  half  the  semiannual  period. 

The  FDIC's  quarterly-payment 
procedure  has  brought  attention  to  these 
anomalous  effects.  The  quarterly- 
payment  schedule  is  merely  a  new 
collections  schedule,  not  a  new  method 
for  determining  the  amount  due.  See  59 
FR  67153  (Dec.  29, 1994).  Accordingly, 
under  current  procedures,  the  buyer  and 
the  seller  in  the  illustration  would  pay 
the  amounts  specified  therein  even 
under  the  quarterly-payment  schedule. 

When  an  Oakar  transaction  occurs  in 
the  latter  half  of  a  semiannual  period, 
however,  the  buyer's  call  report  for  the 
prior  quarter  does  not  show  an  AADA. 
The  buyer's  first  payment  for  the  current 
semiannual  period  is  therefore  based  on 
its  assessment  base  for  that  quarter,  not 
on  its  AADA.  Moreover,  the  entire 
payment  is  computed  using  the 
assessment  rate  for  the  institution's 
primary  fund.  The  FDIC  therefore 
adjusts  (and  usually  increases)  the 
amount  to  be  collected  in  the  second 
quarterly  payment  in  order  to  correct 
these  defects. 

Interpretiifg  th0  semiannual  AADA  to 
consist  of  two  quarterly  components 
eliminates  this^nomaly.  Three 
commenters  endorse  the  quarterly 
detemnination  of  AADAs  for  that  reason. 

2.  Quarterly  Growth 

a.  In  General.  The  Oakar  Amendment 
says  that  the  growth  rate  for  an  AADA 
during  a  semiannual  period  is  equal  to 
the  "annual  rate  of  growth  of  deposits" 
of  the  Oakar  institution.  The  FDIC  has 
previously  interpreted  the  phrase 
"annual  rate"  to  mean  a  rate  determined 
over  the  interval  of  a  full  year.  Under 


the  procedures  prescribed  by  the  FDIC, 
each  Oakar  institatlon  has  computed  it« 
"aimual  rate  of  growth"  at  the  end  of 
each  calendar  year,  and  has  used  this 
figure  to  calculate  the  AADA  for  use 
during  the  following  year. 

This  procedure  has  a  weakness.  An 
Oakar  institution's  AADA  has  tended  to 
drift  out  of  alignment  with  its  deposit 
base,  because  the  AADA  remains 
constant  while  the  deposit  base  changes. 
At  the  end  of  tfie  year,  when  the 
institution  computes  its  AADA  for  the 
next  year,  the  AADA  suddenly — but 
only  temporarily — snaps  back  into  its 
proper  proportion. 

The  FDIC  does  not  believe  that 
Congress  intended  to  cause  such  a 
fluctuation  in  the  relation  between  an 
institution's  AADA  and  its  deposit  base. 
Moreover,  from  the  FDIC's  standpoint  as 
insurer,  it  is  appropriate  to  maintain  a 
relatively  steady  correlation  between  the 
AADA  and  the  total  deposit  base.  The 
FDIC  is  therefore  revising  its  view,  and 
is  taking  the  position  that-after  the  end 
of  the  semiannual  period  in  which  an 
institution 's  AADA  has  been 
established — the  AADA  grows  and 
shrinks  at  the  same  underlying  rate  as 
the  institution's  domestic  deposit  base 
(that  is,  excluding  acquisitions  and 
deposit  sales),  measured  ' 
contemporaneously  on  a  quarter-by- 
quarter  basis.  Over  a  full  semiannual 
period,  any  increase  or  decrease  in  the 
AADA  automatically  occurs  at  a  rate 
equal  to  the  "rate  of  growth  of  deposits" 
during  the  semiannual  pmiod,  thereby 
satisfying  the  statutory  requirement. 

The  FDIC  considers  that  the  statutory 
reference  to  an  "annual  rate"  does  not 
foreclose  this  approach.  In  ordinary 
usage,  "annual  rate"  can  refer  to  a  rate 
that  is  expressed  as  an  annual  rate,  even 
though  the  interval  during  which  the 
rate  applies,  and  over  Which  it  is 
determined,  is  a  shorter  interval  such  as 
a  semiannual  period  (e.g.,  in  the  case  of 


six-month  time  deposits).  For  example, 
until  recently,  the  FDIC's  rules 
regarding  the  payment  of  interest  on 
deposits  spoke  of  "the  annual  rate  of 
simple  interest" — a  phrase  that 
pertained  to  rates  payable  oh  time 
deposits  having  maturities  as  short  as 
seven  days.  See  12  CFR  329.a  (1993). 

One  commenter  agrees  with  the  FDIC 
that  the  statutory  phrase  permits  the 
computation  of  growth  on  a  quarter-by- 
quarter  basis.  No  commenter  takes  the 
opposite  view. 

b.  Annual  vs.  Quarterly  Growth 
Adjustment 

An  AADA  remains  fixed  until  a 
growth  adjustment  is  applied.  Total 
deposits  fluctuate  from  day  to  day  in  the 
normal  course  of  business,  however. 
These  fluctuations  are  reflected  entirely 
in  an  institution's  primaiy-fimd 
deposits  until  the  growth  adjustment 
occurs.  That  adjustment  has  hitherto 
been  made  on  an  annual  basis: 
Accordingly,  the  relationship  between 
an  institution's  total  deposits  on  one 
hand,  and  its  primary-fund  deposits  and 
its  AADA  on  the  other,  has  often  varied 
significantly.  By  contrast,  the  quarterly- 
adjustment  method  causes  primary-fund 
deposits  and  the  AADA  vary  together 
with  total  deposits.  Three  commenters 
cite  this  result  as  a  reasfto  for  supporting 
the  quarteriy  determination  of  AADAs. 

Consider  an  Oakar  institution  that  has 
total  deposits  of  $15  as  of  12/31/93, 
with  an  AADA  of  $6.5.  Further  assume 
that  the  institution's  total  deposits  grow 
by  $1  every  quarter,  and  that  the 
institution  does  not  participate  in  any 
additional  acquisitions  or  deposit  sales. 
The  following  graphs  show  the  effiacts  of 
making  growth  adjustments  to  the 
institution's  AADA  on  an  annual  basis 
versus  a  quarterly  basis: 
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W}  Quarterly  AADA  Growth  Adjustment 
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4   Quarterly  AADA  Growth  Adjustment 
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In  the  annual-adjiutment  method,  tha 
AADA  becomes  a  smaller  p«cenl  of 
total  deposits  as  the  total  grows.  In  the 
quarterly-adjustment  method,  the 
AADA  and  the  primary-fund  deposits 
remain  constant  percents  of  total 
deposits. 

c  Rolling  One- Year  Adjustments  vs. 
Quarterly  Adjustments 

The  FDIC  also  considered  an 
alternative  approach:  Using  the  rate  of 
growth  in  the  Institution's  deposit  base 
for  the  pirior  four  quarters,  measured 
from  the  current  qiiarter.  This  technique 
would  be  as  consistent  with  the  letter  of 
the  statute  as  the  cunent  method.  But 
the  fbur-prior-quarters  method  would 
retain  the  lag  between  the  AADA  and 
the  deposit  base. 

Considn  the  same  Oakar  institution 
with  beginning  total  deposits  of  $15  and 
constant  growth  of  $1  per  quarter.  The 
following  graphs  illus^te  the  effects  on 
deposits  of  using  total-deposit  growth 
rates  on  two  difCsient  bases — namely, 
rolling  one-year  growth  rates,  and 
quarter-to-quarter  growth  rates: 
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n>^;   Quarterly  MDA  Growth  Adjustm 

Using  Rolling  One-Year  Growth  Rates 
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Quarterly  AADA  Growth  Adjustment 
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In  both  cases,  the  primary-fund  deposits  and  the  AADA  appear  to  vary  together  with  total  deposits,  but  it  is  difficult 
to  discern  their  precise  rekUoD^hip.  Graphs  of , the  same  effects  in.tenasotpercents  of  tc^l  depo$its  are  more  illustrative: 
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Quarterly  AADA  Growth  Adjustment 
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In  the  percent-of-deposits  graphs,  the 
AADA  and  the  primary- ftind  deposits 
are  shown  to  converge  when  the  AADA 
growth  adjustment  is  based  on  rolling 
one-year  growth  rates.  In  this  particular 
example,  the  effect  occurs  because  the 
institution's  constant  growth  of  $1  per 
quarter  results  in  a  steadily  decreasing 
rate  of  growth  of  total  deposits. 
Therefore,  a  rolling  one-year  growth  rate 
of  those  total  deposits  at  any  point  in 
time  will  be  more  than  the  actual  rate 
of  growth  over  the  quarter  to  which  the 
rolling  rate  is  being  applied.  While 
different  growth  characteristics  for  total 
deposits  would  yield  different 
relationships  between  the  AADA  and 
the  primary  fund  over  time,  the  general 
point  is  that  the  relationships  of  the 
AADA  and  the  primary-fund  deposits 
can  vary  when  the  AADA  is  adjusted, 
unless  th^. total-deposit  rate  of  growth 
used  fertile  adjustment  is  drawn  from 
the  same  period  for  which  the  rate  is 
applied  to  the  AADA. 

As  the  latter  graph  shows,  applying 
the  actual  quarterly  growth  rate  for  total 
deposits  to  the  AADA  residts  in  stable 
percents  of  total  jdeposits  for  the  AADA 
and  primary  fund  deposits. 

In  sum,  tne  FDIC  considers  that  the 
quarterly  approach  is  permissible  imder 
the  statute,  and  is  preferable  to  any 
approach  that  relies  on  a  yearly  interval 
to  determine  growth  in  the  AADA. 

D.  Negative  Gmwth  of  the  AADA 

One  element  of  an  Oakar  institution's 
AADA  for  a  current  semiannual  period 
is  "the  amount  by  which  (the  AADA  for 
the  preceding  semiannual  period]" 
would  have  increased  during  the 
preceding  semiannual  period  if  such 
increase  occurred  at  a  rate  equal  to  the 
annual  rate  of  growth  of  (the  Oakar 
institution's)  deposits".  12  U.S.C. 
1815(d)(3)(C)(iii).  The  FDIC  is  codifying 
its  view  that  the  terms  "growth"  and 
"increase"  encompass  negative  growth 
(shrinkage).  But  the  FDIC  is  changing  its 
interpretation  by  excluding  shrinkage 
due  to  deposit  sales. 

1.  Negative  Growth  in  General 

The  1989  version  of  the  Oakar 
Amendment  focused  on  an  Oakar  bank's 
underlying  rate  of  growth  for  the 

aose  of  determining  the  Oakar 
's  AADA.  The  1989  version  of  the 
Amendment  set  a  minimum  growth  rate 
for  an  AADA  of  seven  percent.  The 
Amendment  then  specified  that,  if  an 
Oakar  bank's  deposit  base  grew  at  a 
higher  rate,  the  AADA  would  grow  at 
the  higher  rate  too.  But  the' Amendment 


excluded  growth  attributable  to  mergers, 
branch  purchases,  and  other 
acquisitions  of  deposits  from  other  BIF 
members^  the  deposits  so  acquired  were 
to  be  subtracted  firom  the  Oakar  bank's 
total  deposits  for  the  piu-pose  of 
determining  the  growth  in  the  Oakar 
bank's  deposit  base  (and  therefore  the 
rate  of  growth  of  the  AADA).  See  12    « 
U.S.C.  1813(d)(3)(C)(3)(iii)  (Supp.  I 
1989). 

The  1989  version  of  the  Oakar 
Amendment  spoke  only  of  "growth"  - 
and  "increases"  in  the  AADA.  Id.  The 
statute  was  internally  consistent  in  this 
regard,  because  AADAs  could  never 
decrease. 

Congress  eliminated  the  minimum 
growth  rate  as  of  the  start  of  1992. 
FDIOA  section  501  (a)  and  (b),  105  Stat. 
2389  and  2391.  As  a  result,  the  Oakar 
Amendment  now  specifies  that  an 
Oakar  institution's  AADA  grows  at  the 
same  rate  as  its  domestic  deposits 
(excluding  mei^ers,  branch  acquisitions, 
and  other  acquisitions  of  deposits).  12 
U.S.C.  1813(d)(3)(C). 

The  modem  version  df  the  Oakar 
Amendment  continues  tq^speak  only  of 
"growth"  and  "increases*'<4iowever. 
Congress  has  not — at  least  ^ot 
explicitly — modified  it  to  Address  the 
case  of  an  institution  that  h^  a 
shrinking  deposit  base.  Nor  has 
Congress  addressed  the  case  of  an 
institution  that  transfers  deposits  in 
bulk  to  another  insured  institution. 

The  FDIC  regards  this  ODiission  as  a 
gap  in  the  statute  that  requires, 
interpretation.  The  FDIC  does  «o 
because,  if  the  statute  were  read  to  allow 
only  increases  in  AADAs,  the  statute 
would  generate  a  continuing  s^ift  in  the 
relative  insurance  burden  toward  the 
SAIF.  Most  Oakar  institutions! — and 
nearly  all  large  Oakar  institutions — are 
BIF-member  Oakar  banks.  If  an  Oakar 
bank's  deposit  base  were  to  shrink 
through  ordinary  business  operations, 
but  its  AADA  could  not  decline  in 
proportion  to  that  shrinkage,  the  SAIF's 
share  of  the  risk  presented  by  the  Oakar 
bank  would  increase.  But  the  reverse 
would  not  be  true:  if  an  Oakar  bank's 
deposit  base  increased,  its  AADA  would 
rise  as  well,  and  the  Si\IF  would 
continue  to  bear  the  same  share  of  the 
risk.  Tlie  result  would  be  a  tendency  to 
displace  the  insurance  burden  from  the 
BIF  to  the  SAIF. »«• 

The  FDIC  further  considers  that  the 
main  themes  of  the  changes  that 
Congress  made  to  the  Oakar 
Amendment  in  1991  are  those  of 


"Theoretically,  the  growth  is  not  applied  directly 
to  the  prior  AADA,  but  rather  to  an  amount  that  is 
computed  afresh  each  time — which  amount  is  the 
sum  of  the  various  elements  of  the  prior  AADA. 


^"A  sbrinlcing  Oakar  thrift  would  have  the 
opposite  effect:  the  BlFs  exposure  would  increase, 
and  the  SAIF's  exposure  would  decrease.  Oakar 
thrifts  are  comparatively  rare,  however.  The  net  bias 
would  run  against  the  SAIK. 


simplification,  liberalization,  and 
symmetry.  Congress  allowed  savings 
associations  to  acquire  banks,  as  well  as 
the  other  way  around.  Congress  allowed 
instituticHis  to  deal  with  one  another 
directly,  eliminating  the  requirement 
that  the  institutions  must  belong  to  the 
same  holding  company  (and  the  need 
for  approval  by  an  extra  federal 
supervisor).  Congress  established  a 
mirrorimage  set  of  rules  for  assessing 
Oakar  banks  and  Oakar  thrifts.  As  noted 
above.  Congress  repealed  the  seven 
percentum  floor  on  AADA  growth, 
thereby  removing  the  most  prominent    " 
cause  of  divergence  between  an  Oakai^ 
institution's  assessment  base  and  its 
deposit  base.  Congress  expanded  the 
scope  of  the  Oakar  Amendment  and 
made  it  congruent  with  the  relevant 
provisions  of  section  5(d)(2).  See 
FDIOA  section  501(a),  105  Stat.  2388- 
91. 

In  keeping  with  this  view  of  the  1991 
amendments,  the  FDIC  interprets  the 
growth  provisions  of  the  Oakar 
Amendment  symmetrically:  that  is,  to 
encmnpass  negative  growth  rates  as  well 
as  positive  ones.  Nine  commenters 
support  this  view;  none  oppose  it. 
Accordingly,  the  FDIC  is  taking  the 
position  Uiat  an  Oakar  institution's 
AADA  grows  and  shrinks  at  the  same 
imderlying  rate  of  growth  as  the 
institution's  domestic  deposits. 

The  FDIC  considers  that  this 
interpretation  is  appropriate  because  it 
accords  with  custcMnary  Usage  in  the 
banking  industry,  and  because  it  is. 
consistent  with  the  purposes  and  the 
structure  of  the  statute.  Under  the 
FDIC's  interpretation,  each  fund 
continues  to  bear  a  constant  share  of  die 
risk  {>osed  by  the  institution,  and 
continues  to  draw  assessments  from  a 
constant  proportion  of  the  institution's 
deposit  base. 

Moreover,  the  FDIC's  interpretation 
encourages  banks  to  make  the 
investment  that  Congress  wished  to 
promote.  If  "negative  increases"  were 
disallowed,  Oakar  banks  would  see  their 
SAIF  assessments  (which  currently 
carry  a  much  higher  rate)  grow 
disproportionately  when  their  deposits 
shrank  through  ordinary  business 
operations. 

Finally,  the  interpretation  is  designed 
to  avoid — and  has  generally  avoided — 
the  anomaly  of  an  institution  having  an 
AADA  that  is  larger  than  its  total 
deposit  base. 

2.  Negative  Growth  due  to  Deposit- 
Transfers 

The  FDIC  considers  that — consistent 
with  the  principle  of  separation  between 
the  insurance  funds  embodied  in 
section  5(d)(2) — a  deposit-transfer  from 
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an  Oakar  institution  to  another 
institution  should  havet  no  nfbct  on  the 
industry-tvide  stock  of  BIF-insured  and 
SAIF-insured  deposits. 

The  FDIC's  procedure  for  calculating 
the  growth  of  the  AADA  has  upset  that 
balance,  however.  A  deposit  sale 
reduces  the  Oakar  bank's  total  deposit 
base  by  a  certain  percentage: 
accordingly,  the  Oaliar  bank's  AADA — 
and  therefore  its  volume  of  SAIF- 
insured  deposits — has  been  reduced  by 
the  same  percentage.  Its  BIF-insured 
deposits  have  increased 
f     correspondingly.  In  effect,  SAIF 

deposits  have  been  converted  into  BIF 
deposits,  in  violation  of  the  moratorium, 
and  without  generating  any  entrance  or 
exit  fiaes  for  the  insurance  funds.** 

The  FDIC  is  curing  this  defect  by 
excluding  deposit  spies  from  the  growth 
computation,  llie  FDIC  continues  to 
believe  that  the  terms  "growth"  and 
"increase"  as  used  in  the  statute  are 
broad  enough  to  refer  to  a  negative  rate 
as  well  as  a  positive  one.  But  the  FDIC 
does  not  consider  that  it  is  required  to 
extend  these  terras  beyond  reasonable 
limits.  In  particular,  the  FDIC  does  not 
believe  that  it  must  necessarily  interpret 
these  terms  to  include  a  decrease  that  is 
attributable  to  a  bulk  transfer  of 
deposits.  The  statute  itself  excludes  the 
.  effect  of  an  acquisition  or  other  deposit- 
assumption  from  the  computation  of 
growth.  The  FDIC  considers  that  it  has 
ample  authority  to  make  an  equivalent 
exclusion  for  deposit  sales. 

The  FDIC  believes  its  interpretation  is 
sound  because  deposit  sales  do  not — in 
and  of  themselves — represent  any 
change  in  the  industry-wide  deposit 
base  of  each  fund.  It  is  inappropriate  for 
the  FDIC  to  generate  such  a  change  on 
its  o%vn  as  a  collateral  effect  of  its 
assessment  procedures.  Moreover,  the 
interpretation  is  in  accord  with  the 
tenor  of  thp  amendments  made  by  the 
FDIQA,  because  it  treats  deposit  sales 
symmetrically  with  deposit- 
acquisitions. 

Two  commenters — both  trade 
groups — support  the  FDIC's  position. 
Five  commenters  oppose  the  deposit- 
sale  exclusion  rule.  Four  of  them  do  so 
for  the  very  reason  that  the  FDIC  is 
adopting  it:  when  the  Rankin  principle 
is  in  force,  the  deposit-exclusion  rule 
prevents  an  institution's  store  of 
secondary-fund  deposits  from  shrinking 
except  insofar  as  the  seller  transfers  the 
deposits  to  the  buyer.  One  commenter 
also  objects  to  the  deposit-sale  exclusion 


*  *  The  effect  has  occurred  whenever  an  Oakar 
institution  transfers  deposits,  without  regard  lor 
whether  the  transfened  deposits  have  been 
primary-fund  or  secondary-fund  deposits.  Any 
deposit-transfer  has  shrunk  the  seller's  overall 
deposit-base,  and  has  therefore  reduced  its  AADA. 


rule  on  the  ground  that  the  rule  treats 
SAIF-membsr  Oakar  institutions  (whpse 
AADA  represents  BIF-assessabie     «  ..iv 
deposits)  more  fevorably  than  BIF-      ■■'-'- 
member  Oakar  institutions,  baaed  on  the 
higher  rates  in  effect  for  SAIF-aasessable 
deposits  at  the  time  the  comment  was 
filed.  The  FDIC  considers  that  the  Funds 
Act  has  deprived  this  comment  of  much 
of  its  force.  The  SAIF  rates  are  to  be 
reduced  significantly.  The  remaining 
differential  between  the  rates  on  S/iSF- 
assessable  and  BIF-assessable  deposits 
is  relatively  small,  and  will  soon  expire. 

Chie  commenter,  which  opposed  the 
deposit-sale  exclusion  rule  if  the  FDIC 
retained  the  Rankin  principle,  said 
further  that  the  FDIC  should  not  apply 
the  deposit-sale  exclusion  rule  to  sales 
that  occur  prior  to  the  effective  date  of 
the  final  rule.  The  commenter  declared 
that  the  FDIC  should  not  expect 
institutions  to  make  business  decisions 
based  upon  proposed  rules.  As  a 
technical  matter,  of  course,  the  FDIC  is 
not  adopting  the  deposit-sale  exclusion 
rule  retroactively:  rather,  the  FDIC  is 
changing  the  method  for  computing 
future  assessments,  beginning  with  the 
assessment  due  for  the  first  semiannual 
period  of  1997.  At  the  same  time,  the 
FDIC  acknowledges  that  the  change 
would  afiiact  the  business  decisions  of 
institutions  prior  to  that  time,  because 
institutions  must  look  ahead  to  consider 
the  consequences  of  their  actions.  The 
FDIC  considers  that  institutions  have 
had  ample  advance  notice  of  the 
deposit-sale  exclusion  rule,  however. 
Moreover,  the  rule  repairs  a  significant 
weakness  in  the  growth  calculation.  The 
adverse  effects  resulting  from  that 
weekness  must  be  eliminated  without 
delay.  The  FDIC  will  therefore  apply,  the 
deposit-sale  exclusion  rule  when 
computing  assessments  for  the  first 
semiannual  period  of  1997. 

E.  Value  of  an  Initial  AADA 

By  statute,  an  Oakar  institution's 
initial  AADA  is  equal  to  "the  amount  of 
any  deposits  acquired  by  the  institution 
in  ccMmection  with  the  transaction  (as 
determined  at  the  time  of  such 
transaction)".  Id.  1815(d)(3)(C).  The 
FDIC  has  interpreted  and  explained 
three  aspects  of  this  phrase. 

1.  The  Nominal- Amoimt  Principle 

The  FDIC  has  adopted  an  interpretive 
regulation  specifying  that  the  "amount 
of  any  deposits  acquired"  by  the 
buyer — and  therefore  the  value  of  the 
buyer's  initial  AADA — is  (generally) 
equal  to  the  full  nominal  amount  of  the 
deposits  that  the  buyer  assumes  from 
the  seller.  12  CFR  327.32(a)(3)(4).  The 
FDIC  is  retaining  the  substance  of  this 
provision.  The  final  nile  continues  to 


emphasize  the  point  that  the  amount  of 
the  transferred  deposits  is  measured  by 
focusing  on  the  voltune  divested  by  the 
seller.  The  FDIC's  purpose  is  to  make  it 
clear  that  post-transaction  events — such 
as  deposit  run-off — have  no  bearing  on 
the  calculation  of  the  buyer's  AADA. 

Two  commenters  (including  one  trade 
group)  support  the  nominalvalue 
principle;  two  oppose  it.  The  opposing 
commentOTS  point  oait  that  the  FDIC 
discounts  the  transferred  deposits  when 
it  serves  as  conservator  or  receiver  for  a 
seller  (troubled-seller  cases).  The  FDIC 
provides  the  discount  on  the  ground 
that  the  buyer  can  expect  to  sustain  a 
substantia]  run-off  of  deposits  after  the 
transaction.  The  opposing  commenters 
contend  that  buyers  sustain  rim-off  even 
when  the  seller  is  a  healthy  institution. 
The  commenters  therefore  urge  the  FDIC 
to  provide  for  a  discount  in  hea]|thy- 
seller  cases  as  well  as  in  troubM-seller 
ones.*' 

The  FDIC  does  not  believe  the 
commenters'  p>oint  is  well  taken.  As 
disctissed  in  more  detail  at  ILE.2.  below, 
the  FDIC  has  established  the  discount 
for  troubled-seller  cases  because',  as  a 
historical  matter,  the  cases  have  arisen 
in  the  context  of  unusual  economic 
conditions,  and  presented  special 
supervisory  issues.  These  special 
circuHMtances  do  not  apply  to  healthy- 
seller  transactions  in  the  ciurent 
economic  environment.  Buyers  and 
sellers  negotiate  the  terms  of  their 
transactions  at  arms'  length,  and  take 
the  effects  of  deposit  run-off  into 
account  in  arriving  at  a  price.  The  FDIC 
does  not  believe  it  necessary  or 
appropriate  to  oontribute  the  resources 
of  the  seller's  insurance  fund,  in  the 
form  of  foregone  assessments,  to  assist 
such  transactions. 

The  FDIC  is  retaining  the  nominal- 
value  principle  for  two  chief  reasons. 
Most  importantly,  the  principle  reflects 
the  manifest  intent  of  the  statute,  which 
specifies  that  the  volume  of  the  acquired 
deposits  are  to  be  "determined  at  the 
time"  of  the  transaction.  Second,  the 
principle  has  the  virtues  of  clarity  and 
precision.  Both  the  buyer  and  a  seller 
will  know  precisely  the  value  of  an 
AADA  that  is  generated  in  an  Oakar 


**  These  two  commenters  further  note  that  they, 
along  vrith  nine  other  institutions,  have  petitioned 
(he  f^IC  to  amend  its  regulations  to  provide  for 
such  a  discount.  The  11  petitioner*  have  provided 
data  indicating  that  Ihey  have  experieiM»d  run-off 
in  heelthy-seller  cases,  although  the  methods  used 
to  idenli^  and  measure  run-off  varied  from 
institution  to  institution. 

The  FDIC  has  determined  that  it  is  appropriate  to 
address  the  subject  matter  of  the  petition  in  this 
rulemaking  proceeding  together  with  other  issues 
related  to  the  computation  of  the  AADA.  For  the 
reasons  given  herein,  the  FDIC  declines  to  adopt  the 
position  that  the  petitioners  have  proposed. 
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transaction.  The  buyer's  expected  '       " 
secondary-fund  assessments  can  be  an 
important  cost  for  the  parties  to 
consider  when  deciding  on  an 
acceptable  price.  The  FDIC  considers 
that  the  nominal-value  principle 
reduces  uncertainty  on  this  point. 

The  final  rule  updates  the  regulation 
in  two  minor  ways.  The  regulation  has 
presumed  that  the  buyer  will  assume  all 
the  seller's  deposits,  and  that  all  such 
deposits  will  be  insured  by  the  buyer's 
secondary  fund.  The  reason  for  these 
presumptions  is  purely  historical.  At  the 
time  the  regulation  was  adopted,  the 
Oakar  Amendment  only  spoke  of  cases 
in  which  the  seller  merged  into  or^'.  •  ■  ' 
consolidated  with  the  buyer,  or  in    - ' 
which  the  buyer  acquired  all  the  seller's 
assets  and  liabilities.  See  12  U.S.C. 
1815(d)(3)(A)  (Supp.  1 1989).  The 
Amendment  did  not  allow  for  less 
comprehensive  Oakar  transactions  (e.g., 
branch  sales).  Nor  did  it  contemplate  a 
transaction  in  which  the  seller  was  an 
Oakar  institution  in  its  own  right. 

The  final  rule  makes  it  clear  that  the 
nominal-amount  principle  applies  to  all 
deposit-transfer  transactions  in  which 
the  buyer  acquires  secondary-fund 
deposits.  The  final  rule  also  specifies 
that  the  AADA  is  only  equal  to  the 
nominal  amount  of  the  secondary-fund 
deposits,  not  necessarily  all  the 
transferred  deposits.  Each  point 
represents  the  current  view  of  the  FDIC. 

2.  Deposits  Acquired  in  Troubled-Seller 
Cases 

As  noted  above,  the  FDIC  has 
discounted  the  nominal  amount  of  the 
transferred  deposits  in  troubled-seller 
cases.  The  discount  is  two-fold: 
■'—Brokered  deposits:  All  brokered 

deposits  have  been  subtracted  from 

the  norpinal  volume  of  the  transferred 

deposits. 
—The  "80/80"  principle:  Each 

remaining  deposit  has  been  capped  at 

$80,000.  The  buyer's  AADA  has  been 

equal  to  80  percent  of  the  aggregate  of 

the  deposits  as  so  capped. 

See  12  CFR  327.32(a)(3)(4).  The  FDIC 
is  ending  these  discounts  for  future 
transactions,  on  the  ground  that  they  are 
no  longer  needed.  The  FDIC  is  making 
the  change  effective  as  of  July  1, 1997, 
in  order  to  avoid  disrupting  any 
negotiations  that  may  currently  be 
under  way. 

The  FDIC  adopted  the  discounts 
Because  the  funding  decisions  for 
troubled-seller  cases — and  particularly 
for  troubled-thrift  cases — were  subject  to 
constraints  and  considerations  that  fell 
outside  the  normal  range  of  factors 
influencing  such  decisions  in  the 
market  place  for  healthy  institutions. 


The  sellers  had  often  been  held  in 
conservatorship  for  some  time.  In  order 
to  maintain  the  assets  in  such 
institutions,  the  conservator  had  often 
,found  it  necessary  to  obtain  large  and 
other  high-yielding  deposits.  The  FDIC 
determined  that,  while  any  bidder  had 
to  evaluate  and  price  all  aspects  of  a 
transaction,  it  would  be 
counterproductive  to  require  bidders  to 
price  the  contingencies  related  to 
volatile  deposits  in  assisted 
transactions,  given  that  these  deposits 
were  primarily  artifacts  of  government 
conservatorships.  Considering  the 
objective  of  attracting  private  capital  in 
order  to  avoid  additional  costs  to  the 
taxpayer,  the  FDIC  sought  to  avoid  the 
potential  deterrent  effiect  of  including 
these  artificial  elements  in  the  pricing 
equation. 

The  FDIC  recognized  that  healthy 
sellers  sometimes  relied  upon  volatile 
deposits  for  funding  as  well.  But  the      ,^ 
FDIC  regarded  their  funding  decisions 
as  a  normal  part  of  a  strategy  to 
maximize  the  profits  of  a  going  concern. 
The  comparable  decisions  for  troubled 
sellers  were  made  by  managers  of 
government  conservatorships  that  were 
subject  to  funding  constraints,  relatively 
inflexible  operating  rules  (necessary  to 
control  a  massive  government  effort  to 
sell  fiailed  thrifts),  and  other 
considerations  outside  the  scope  of  the 
typical  private  transaction. 

TTie  roiC  adopted  this  interpretive 
rule  at  a  time  when  troubled  and  failed 
thrifts  were  prevalent,  and  the  stress  on 
the  safety  net  for  such  institutions  was 
relatively  severe.  The  stress  has  been 
considerably  relieved,  however.  The 
FDIC  considers  that,  under  current 
conditions,  there  is  no  longer  any  need 
to  maintain  a  special  set  of  rules  for 
troubled-seller  cases. 

Moreover,  the  FDIC  ordinarily  must 
txmtiibute  its  own  resources  to  induce 
buyers  to  acquire  such  institutions.  Any 
reduction  in  future  assessments  that  the 
FDIC  offiers  as  an  incentive  merely 
reduces  the  amount  of  money  the  FDIC 
must  contribute  at  the  time  of  the 
transaction.  The  simpler  and  more 
straightforward  approach  is  to  reflect  all 
such  considerations  in  the  net  price  that 
buyers  pay  for  such  institutions  at  the 
time  of  the  transaction. 

Two  commenters,  both  trade  groups,, 
oppose  the  FDIC's  position.  One 
commenter  agrees  with  the  FDIC's 
reasons  for  ending  the  discount,  but 
suggests  that  the  FDIC  should  retain  it 
for  the  purpose  of  "giving  prospective 
bidders  the  choice  of  accepting  the 
predetermined  deposit  haircut  or 
pricing  deposit  volatility 
contingencies".  The  other  commenter 
strongly  urges  the  FDIC  to  retain  the 


discount,  giving  the  following  reasons: 
"deposit  runoff  remains  a  factor";  andi 
"pricing  variations  that  depend  on      J 
runoff  calculation  are  uncertain".  The 
FDIC  does  not  believe  these  reasons  are 
persuasive,  however.  The  discount  is 
not  an  alternative  to  estimating  the 
volatility  of  deposits  and  determining 
an  appropriate  price  for  them.  The 
discount  is  simply  a  reduction  in  the 
base  amount  on  which  future 
assessments  will  be  computed. 
Whatever  uncertainties  are  present  will 
persist,  without  regard  for  whether  the 
base  amount  retains  its  full  nominal 
value  or  isdiscounted  by  a  fixed         |. 
amount. 

3.  Conduit  Deposits 

The  FDIC  staff  has  taken  the  position 
that,  when  an  Oakar  institution  assumes 
secondary-fund  deposits  from  one 
institution  (original  transferor)  but      ' 
promptly  re-transfers  them  to  another 
institution  (re-transferee)  under  certain 
conditions,  the  retransferred  deposits 
are  not  counted  as  "acquired"  deposits 
for  the  purpose  of  computing  the  Oakar 
institution's  AADA.  The  Oakar 
institution  is  regarded  as  a  mere  conduit 
for  the  deposits.  The  deposits 
themselves  retain  their  original 
insurance  status  after  the  re-transfer, 
whatever  their  status  in  the  hands  of  the 
original  transferor,  whether  BIF-insiued 
or  SAIF-insured,  the  deposits  have  that 
status  in  the  hands  of  the  ultimate 
retransferee.  The  FDIC  described  this 
interpretation,  which  is  the  settled  view 
of  the  FDIC,  in  the  preamble  to  the 
proposed  rule,  but  the  proposed  rule 
itself  did  not  set  forth  a  provision 
making  this  point  explicit.  The  final 
rule  contains  such  a  provision. 

The  FDIC  has  invoked  the  conduit 
principle  only  in  very  narrow 
circumstances.  The  FDIC  has  agreed  to 
exclude  the  re-transferred  deposits 
when  determining  an  Oakar  institution's 
AADA  only  when  all  of  the  following 
conditions  have  been  met:  the  Oakar 
institution  has  committed  to  re-transfer 
specified  branches  as  a  condition  of 
approval  of  the  transaction;  the 
commitment  has  been  enforceable;  and 
the  re-transfer  has  been  required  to 
occur  within  six  months  after 
consummation  of  the  initial  Oakar 
transaction.  See,  e.g.,  FDIC  Advisory 
Op.  94-48,  2  FED.,DEFOSrr  INS. 
CORP..  LAW,  REGULATIONS. 
RELATED  ACTS  4901-02  (1994). 

The  FDIC  is  codifying  and  refining  the 
"conduit"  principle.  Under  the  final 
rule,  secondary-fund  deposits  have  the 
status  of  "conduit"  deposits  in  the 
hands  of  an  Oakar  institution  only  if  the 
Oakar  institution  has  acquired  them  in 
an  Oakar  transaction,  if  a  federal 
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banking  supervisory  agency  or  the 
United  States  Department  of  Justice  has 
explicitly  ordered  the  institution  to  re- 
transfer  the  deposits  within  six  months 
after  the  date  of  that  transaction,  if  the 
institution's  obligation  to  make  the  re- 
transfer  is  enforceable,  and  if  the  te- 
transfer  must  be  completed  in  the  six- 
month  grace  period.  If  the  conditions 
are  not  satisfied,  the  conduit  principte 
does  not  come  into  play,  and  the 
deposits  are  regarded  as  having  been 
assumed  by  the  Oakar  institution  at  the 
time  of  the  original  Oakar  transaction. 
Any  subsequent  re-transfer  of  the 
deposits  would  be  treated  as  a  separate 
transaction,  and  analyzed 
independently  of  the  Oakar  transaction. 

The  final  rule  also  clarifies  the  point 
that  conduit  deposits  are  used  to 
compute  the  Oakar  institution's  AADA 
on  a  temporary  basis.  The  deposits  are 
counted  in  the  "amount  of  deposits 
acquired"  by  the  Oakar  institution — and 
therefore  in  its  AADA — during  the 
semiannual  period  in  which  the 
transaction  occurs.  The  AADA  so 
computed  is  used  to  determine  the 
assessment  due  for  the  next  semiannual 
period.  If  the  institution  retains  the 
deposits  during  part  of  that  following 
period,  the  deposits  are  again  included 
in  the  "amount  of  deposits  acquired" — 
and  are  again'  part  of  the  institution's 
AADA — for  the  purpose  of  computing 
the  assessment  for  the  semiannual 
period  after  that.  But  thereafter  the 
deposits  are  excluded  from  the  "amount 
of  deposits  acquired"  by  the  Oakar 
institution.  In  this  regard,  one 
commenter  (a  trade  group)  says  the 
deposits  should  "be  assessed  on  a  pro 
rata  basis  for  the  time  they  remain  on 
the  institution's  books".  The  FDIC 
decUnes  to  adopt  this  suggestion.  The 
suggestion  is  a  departiue  from  the 
FDIC's  general  method  of  determining 
assessments,  which  derives  an 
institution's  assessment  base  from  the 
deposits  that  the  institution  holds  at  the 
end  of  each  calendar  quarter,  and  which 
does  not  take  into  account  the  length  of 
time  the  institution  holds  the  deposits. 

Two  commenters  support  the  conduit 
rule  as  proposed  by  the  FDIC  Three 
others  urge  the  FDIC  to  broaden  the 
conduit  rule  to  reach  cases  in  which  the 
buyer  re-transfers  the  deposits 
voluntarily.  The  FDIC  declines  fo  do  so, 
however.  One  of  the  primary  purposes 
for  the  conduit  rule— absent  which  the 
FDIC  would  not  have  adopted  the  rule — 
is  to  accommodate  the  directives  of  the 
Department  of  Justice  and  the  federal 
banking  agencies.  That  purpose  is  not 
served  when  the  seller  does  not  act 
under  government  compulsion. 

One  commenter  urged  the  FDIC  to 
extend  the  conduit  rule  to  cases  in 


which  the  buyer  does  not  re-transfier  the 
deposits,  but  merely  divests  itself  of 
them  by  paying  them  off.  The 
commenter  suggests  that  deposits 
should  qualify  as  conduit  deposits  if  the 
buyer  knows  it  will  re-transfer  the 
deposits  within  a  very  short  time  after 
acquiring  them,  and  if  the  buyer  can 
identify  the  deposits  with  great 
specificity.  The  FDIC  declines  to  adopt 
this  position,  however.  The  FDIC  wishes 
to  confine  the  conduit  rule  to 
circumstances  where  the  actions  of  the 
parties,  and.the  relationships  among 
them,  are  reasonably  well  defined. 
When  the  Department  of  Justice  or  a 
federal  banking  supervisor  orders  a 
buyer  to  re-transfer  deposits  to  another 
insUtuticHi,  the  FDIC  may  safely  expect 
that  the  link  between  the  buyer  and  the 
deposits  will  be  severed.  Moreover,  the 
buyer  remains  subject  to  continuing 
federal  oversight,  the  focus  of  which  is 
on  the  structural  and  economic  changes 
that  the  divestiture  has  been  designed  to 
produce.  The  result  is  that  the  oversight 
ensures  that  the  link  between  the  buyer 
and  the  deposits  will  remain  severed. 
The  case  is  otherwise  when  a  buyer 
merely  pays  off  the  deposits.  When  no 
other  institution  is  involved,  the  buyer 
may  easily  re-establish  its  connection 
with  the  depositors — and,  as  a  practical 
matter,  recover  the  deposits — either 
directly  or  indirectly.  Moreover,  any 
continuing  federal  oversight  of  the 
buyer  is  more  likely  to  focus  on  general 
regulatory  objectives,  such  as  the 
maintenance  of  an  appropriate  capital 
level,  that  do  not  prevent  the  buyer  hx)m 
re-establishing  its  link  to  the  deposits. 

F.  Tmnsitional  Matters    '   ■ 

1.  Freezing  prior  AADAs 

In  theory,  an  Oakar  institution's 
AADA  is  computed  anew  for  each 
semiaimual  period  An  institution's 
AADA  for  a  current  semiannual  period 
is  equal  to  the  sum  of  three  elements: 

•  Element  1:  The  volume  of  secondary- 
fund  deposits  that  the  institution 
originally  acquired  in  the  Oakar 
transaction; 

•  Element  2:  The  aggregate  of  the 
growth  increments  computed  with 
respect  to  the  semiannual  periods 
prior  to  the  one  with  resp^  to  which 

^  Element  3  is  being  determined;  and 

•  Element  3:  The  growth  increment 
with  respect  to  the  period  just  prior  to 
the  ciurent  period  [i.e.,  just  prior  to 
the  period  for  which  the  assessment  is 
due,  and  for  which  the  AADA  is  being 
computed).  Element  3  is  computed  on 
a  base  that  equals  the  sum  of  elements 
1  and  2. 

The  FDIC  has  consistently  interpreted 
its  existing  rules  to  mean  that,  when  a 


growth  increment  has  already  been 
determined  with  respect  to  a 
semiannual  fmriod,  the  growth 
increment  continues  to  have  the  same 
value  thereafter.  See,  e.g.,  FDIC 
Advisory  Op.  9219,  2  FED.  DEPOSIT 
INS.  CORP.,  LAW,  REGULATICWMS, 
RELATED  ACTS  4619,  4620-21  (1992). 
The  net  effect  has  been  to  "freeze" 
AADAs — and  their  elements — for  prior 
semiannual  periods.  The  final  rule 
codifies  this  principle. 

In  keeping  with  ttiis  principle,  the 
interpretations  set  forth  in  the  final  rule 
apply  on  a  purely  prospective  basis, 
liiey  come  into  play  only  for  the 
purpose  of  computing  future  AADAs. 
The  final  rule's  interpretations  do  not 
affect  AADAs  already  computed  for 
prior  semiannual  periods,  or  the 
assessments  that  Oakar  institutions  have 
already  paid  on  them.  Nor  do  they  affect 
the  prior-period  elements  of  AADAs 
that  are  to  be  determined  for  future 
semiannual  periods  (except  insofar  as 
the  interpretations  affect  the  increment 
computed  with  respect  to  the  second 
semiannual  period  of  1996).  in  short, 
the  final  rule  "leaves  prior  AADAs 
alone". 

2.  Ist-Half  1997  Assessments:  Excluding 
Deposit  Sales  From  the  Growth 
Calculation 

The  FDIC  will  follow  its  existing 
procedures  in  computing  AADAs  for  the 
first  semiannual  period  of  1997,  with 
one  exception.  An  institution's  AADA 
for  the  first  semiannual  period  of  1997 
will  be  based  on  the  growth  of  the 
institution's  deposits  as  measured  over 
the  entire  calendar  year  1996.  The 
AADA  so  determined  will  be  used  to 
compute  both  quarterly  payments  for 
the  first  semiannual  period  of  1997. 

The  exception  is  that,  when 
computing  an  AADA's  increment  of 
growth  with  respect  to  the  s^ond 
semiannual  period  of  1996,  the  FDIC 
will  apply  its  new  limitation  on 
"negative"  growth:  that  is.  the  FDIC  will 
decline  to  consider  shrinkage 
attributable  to  def)osit-transfer 
transactions  that  have  occurred  on  and 
after  July  3, 1996  (the  date  on  which  the 
Federal  Register  published  the 
proposed  rule). 

The  FDIC  acknowledges  that  this 
limitation  makes  a  significant  break 
with  the  past.  The  FDIC  further 
recognizes  that  the  limitation  can  affect 
the  business  considerations  that  affect 
deposit-transfer  transactions.  The  FDIG 
considers  that  the  industry  has  had 
ample  notice  of  the  limitation,  however, 
and  that  the  parties  to  any  such 
transaction  have  been  able  to  factor  in 
any  new  costs  that  the  limitation  may 
have  produced. 
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At  the  same  time,  the  FDIC  agrees  that 
it  would  be  inappropriate  to  apply  the 
limitation  retroactively  to  transactions 
that  have  been  completed  earlier  in 
1996.  The  parties  to  these  transactions 
did  not  have  notice  of  the  FDIC's 
proposal  The  FDIC  will  therefore 
include  shrinkage  attributable  to  a 
deposit  sale  that  occurred  during  the 
first  semiaimual  period  of  1996  when 
determining  the  annual  growth  rate  for 
an  Dakar  institution  with  respect  to  that 
semiaimual  period.  The  annual  growth 
rate  as  so  computed  will  be  used  in 
computing  the  institution's  AADA  for 
the  first  semiannual  period  of  1997  and 
for  future  periods. 

> 

3.  2nd-Half  1997  Assessments:  Use  of 
Quarterly  AAD  As 

The  FDIC  will  begin  measuring 
AADAs  on  a  quarterly  basis  during  the 
first  semiannual  period  of  1997.  The 
first  quarterly  AADA  component  that 
the  FDIC  will  identify  and  measure  will 
be  the  quarterly  component  as  of  March 
31, 1997.  That  component  will  reflect 
the  rate  of  ^owth  of  the  institution's 
deposits  during  the  first  calendar 
quarter  of  1997  (January^/Iarch).  The 
component  so  measured  will  be  used  to 
determine  the  institution's  first 
quarterly  payment  for  the  second 
semiannual  period  in  1997 — that  is,  the 
June  payment. 

rThe  second  quarterly  AADA 
component  that  the  FDIC  will  identify 
and  measure  will  reflect  the  rate  of 
growth  of  the  institution's  deposits 
during  the  second  calendw  quarter  of 
1997  (ApriHune).  The  second 
component  will  be  used  to  determine 
the  institution's  second  quarterly 
payment  for  the  second  semiannual 
period  in  1997  (the  September 
payment). 

G.  Simplification  and  Clarification  of 
the  Regulation 

The  final  rule  makes  certain  changes 
to  the  curtant  regulation  that  clarify  and 
simpUfy  it  without  changing  its 
meaning.  The  FDIC  is  making  these 
changes  in  response  to  two  initiatives. 
Section  303  of  the  Riegle  Commimity 
Development  and  Regulatory 
Improvement  Act  of  1994,  Pub.  L.  103- 
325, 108  Stat.  2160  (Sept.  23, 1994), 
requires  federal  agencies  to  streamline 
and  modify  their  regulations.  In 
addition,  the  FDIC  has  voluntarily 
committed  itself  to  review  its 
regulations  on  a  5-year  cycle.  See 
Development  and  Review  of  FDIC  Rules 
and  Regulations,  2  FED.  DEPOSIT  INS. 
CORP.,  LAW,  REGULATIONS. 
RELATED  ACTS  5057  (1984).  The  FDIC 
considers  that  subpart  B  of  part  327  is 


a  fit  candidate  for  review  under  each  of 
these  initiatives. 

The  final  rule  clarifies  subpart  B  by 
defining  and  using  the  terms  "primary 
fund"  and  "secondary  fund".  An  Oakar 
institution's  primary  fund  is  the  fund  to 
which  the  institution  belongs;  its 
secondary  fund  is  the  other  insurance 
fund.  Using  these  terms,  the  FDIC  is 
simphfying  paragraphs  (1)  and  (2)  of 
§  327.32(a)  by  eliminating  redundant 
language;  the  changes  do  not  alter  the 
meaning  of  these  provisions. 

In  addition,  the  FDIC  is  clarifying 
§  327.6(a)  by  changing  the  nomanclature 
used  therein.  "Deposit-tiansfer 
transaction"  is  replaced  by  "terminating 
transaction";  "acquiring  institution"  is 
replaced  by  "surviving  institution";  and 
"transferring  institution"  is  replaced  by 
"terminating  institution".  The  terms 
previously  used  in  §  327.6(a)  are  also 
used  in  other  provisions  of  part  327, 
where  they  have  different  and  less 
specialized  meanings.  The  change  in 
nomenclature  in  §  327.6(a)  is  intended 
to  avoid  any  confusion  that  the  previous 
terminolc^  might  have  caused. 

m.  Effective  Date 

The  final  rule  is  effective  on  January 
1, 1997.  Notwithstanding  the  fact  that 
the  FDIC  has  asked  for  comment  on  the 
changes  made  by  the  final  rule,  the  final 
rule  is  an  interpretive  rule,  and  may  be 
made  effective  without  having  been 
published  30  days  prior  to  its  effective 
date.  5  U.S.C.  553(d)(2). 

Moreover,  the  FDIC  has  determined 
that  there  is  good  cause  for  the  rule  to 
be  made  efiiective  on  January  1, 1997, 
and  not  after  a  30-day  delay.  The  30-day. 
delay  is  not  necessary  in  the  case  of 
provisions  that  codify  the  FDIC's 
existing  interpretations:  e.g.,  those 
pertaining  to  the  Rankin  doctrine,  to  the 
principle  of  negative  growth  in  general, 
the  conduit  principle,  to  the  nominal- 
value  rule  for  initial  AADAs  in  healthy- 
seller  cases,  and  to  the  principle  that  Uie 
value  of  AADAs  for  prior  semiannual 
periods  will  be  "itozen".  The  30-day 
delay  is  likewise  not  necessary  in  the 
case  of  provisions  that,  by  their  terms, 
do  not  affect  the  assessment  for  the  first 
semiannual  period  of  1997:  e.g.,  those 
that  shift  the  burden  of  computing 
AADAs  to  the  FDIC,  those  that  interpret 
the  AADA — and  the  growth  thereof — on 
a  quarteriy  basis,  and  those  that  apply 
the  nominal-value  rule  to  initial  AADAs 
in  troubled-seller  cases. 

The  FDIC  has  refrained  from  adopting 
the  final  rule  eariier,  inasmuch  as  the 
rule  is  predicated  in  part  on  certain 
prior  actions  of  the  Board,  notably  the 
reduction  of  assessment  rates  for  SAIF 
members.  Nevertheless,  the  FDIC 
considers  it  necessary  for  certain  of  the 


changes  made  by  the  rule  to  apply  with 
respect  to  the  assessment  for  the  first 
semiannual  period  of  1997,  which 
begins  on  January  1, 1997 — notably,  the 
exclusion  of  deposit-sales  from  the 
computation  of  growth  in  the  AADA. 
The  FDIC  has  therefore  determined  that 
it  has  good  cause  to  adopt  the  final  rule 
with  respect  to  these  provisions  without 
the  full  SOnday  delay. 

IV.  Request  for  Public  Comment 

The  FDIC  has  solicited  comment  on 
all  aspects  of  the  rule.  In  particular,  the 
FDIC  has  solicited  comment  on  the 
following  points:  attributing  deposits 
that  an  Oakar  institution  transfers  to 
another  institution  according  to  . 
principles  articulated  in  the  Rankin 
letter,  or  treating  the  transferred 
deposits  as  a  blend  of  deposits  insured 
by  both  insurance  funds;  having  the 
FDIC,  rather  than  individual 
institutions,  compute  AADAs  using 
information  provided  by  the 
institutions;  interpreting  AADAs  as 
consisting  of  quarterly  components,  and 
computing  the  growth  of  AADAs  on  a 
quarterly  cycle  rather  thait  an  annual 
one;  retaining  the  concept  of  negative 
growth  for  the  purpose  of  computing 
AADAs;  excluding  deposit  sales  from 
the  computation  of  growth;  applying  the 
nominal-amount  principle  for 
determining  initial  AADAs  in  all  cases, 
including  troubled-seller  cases;  and 
preserving  the  conduit-deposit  concept. 

In  addition,  in  accordance  with 
section  3506(c)(2)(B)  of  the  Paperwork 
Reduction  Act,  44  U.S.C.  3506(c)(2)(B), 
the  FDIC  has  solicited  comment  for  the 
following  purposes  on  the  collection  of 
information  described  herein: 

•  To  evaluate  whether  the  collection  of 
information  is  necessary  for  the 
proper  performance  of  the  functions 
of  the  FDIC,  including  whethw  the 
information  has  pu^ctical  utility; 

•  To  evaluate  the  accuracy  of  the  FDIC's 
estimate  of  the  burden  of  the 
collection  Of  information; 

•  To  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

•  To  minimize  the  burden  of  the 
collection  of  information  on  those 
who  are  to  respond,  induding 
through  the  use  of. automated 
collection  techniques  or  other  forms 
of  information  technology. 

The  FDIC  has  also  solicited  comment 
on  allother  points  raised  or  options 
described  herein,  and  on  their  nterits 
relative  to  the  rule. 

V.  Paperwork  Reduction  Act 

Under  the  FDIC's  prior  procedures, 
each  Oakar  institution  was  required  to 
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compute  its  AADA  at  the  end  of  each 
year,  using  a  worksheet  provided  by  the 
FDIC  (annual  growth  worksheet).  The 
annual  growth  worksheet  showed  the 
computation  of  the  institution's  AAOA 
for  the  first  semiannual  period  of  the 
current  year — that  is,  the  AADA  that 
was  used  to  compute  the  assessment 
due  for  the  first  semiannual  period  of 
the  current  year — which  was  based  oq 
the  institution's  growth  during  the  prior 
year.  The  institution  was  required  to 
provide  the  annual  gro%vth  worksheet  to 
the  FDIC  as  a  part  of  the  institution's 
certified  statement 

In  addition,  whenever  an  institution 
was  the  buyer  in  an  Oakar  transaction, 
it  was  required  to  submit  a  transaction 
workshe^  showing  the  total  deposits 
acquired  on  the  transaction  date.  If  the 
seller  were  an  Oakar  institution,  and  if 
the  buyer  had  acquired  the  entire 
institution,  the  buyer  was  also  required 
to  report  the  seller's  last  AADA  (as 
shown  in  the  seller's  last  call  report). 
The  buyer  was  then  required  to  subtract 
this  number  from  the  total  deposits 
acquired  in  order  to  determine  its  new 
AADA. 

The  final  rule  changes  this  procedure 
for  the  annual  growth  worksheets  for  the 
first  semiannual  period  of  1997  {i.e.,  for 
the  worksheets  that  show  the  growth  of 
deposits  during  1996).  The  change  only 
affects  Oakar  institutions  that 
transferred  deposits  to  other  institutions 
during  1996.  Such  an  institution  must 
report  the  total  amount  of  deposits  that 
it  transferred  in  transactions  from  July 
1^3ecember  31, 1996. 

Thereafter  the  FDIC  will  compute  the 
AADAs  for  all  Oakar  institutions,  using 
information  taken  from  their  quarterly 
call  reports.  Institutions  will  not  have  to 
report  additional  information  in  most 
cases.  An  Oakar  institution  that  has 
neither  acquired  nor  transferred 
deposits  in  the  prior  quarter  will  not 
have  to  provide  any  additional 
information  at  all.  An  Oakar  institution 
that  has  acquired  deposits  will  have  to 
provide  the  same  information  at  the  end 
of  the  quarter  that  it  now  provides  at  the 
end  of  the  year;  there  will  be  a  change 
in  the  timing,  but  no  change  in  burden. 

Only  an  C^kar institution  that 
transferred  dep>osits  will  have  to  provide 
additional  information.  Sellers  will  have 
to  report  the  volume  of  deposits 
transferred  and  the  date  of  the 
transaction.  This  information  is  readily 
available:  the  extra  reporting  burden  is 
small. 

More  to  the  point,  the  net  effect  is  to 
reduce  the  overall  reporting  biutlen  on 
Oakar  institutions.  The  burden  of 
submitting  extra  information  in  deposit- 
sale  cases  is  more  than  offiset  by  the 
elimination  of  the  growth  worksheet 


and  by  the  FDIC's  assumption  of  the 
burden  of  computing  AADAs. 

Accordingly,  the  FTDIC  is  revising  an 
existing  collection  of  information.  The 
revision  has  been  reviewed  and 
approved  by  the  Office  of  Management 
and  Budget  pursuant  to  the  Paperwork 
Reduction  Act  of  1980  (44  U.S.C  3501 
etseq.). 

The  impact  of  the  final  rule  on  ' 
pa[>erwork  biutlen  is  to  require  a  one- 
time de  minimis  report  from 
approximately  100  institutions  for  the 
first  semiannual  period  in  1997,  and 
thereafter  to  eliminate  the  annual 
growth  worksheet  for  all  900  Oakar 
institutions,  which  takes  an  estimated 
two  hours  to  prepare.  The  effiact  of  this 
procedure  on  the  estimated  annual 
reporting  burden  for  this  collection  of 
information  is  a  reduction  of  1,800 
hours: 

Approximate  Number  of      ^,      x.   ^' 
Respondents:  900. 

Number  of  Responses  per     ""  '  ' 
Respondent:  -\. 

Total  Annua]  Responses:  900. 

Average  Time  per  Response:  2  hours. 

Total  Average  Annual  Burden  Hours: 
- 1800  hours. 

The  FDIC  expects  the  Federal 
Financial  Institutions  Examination 
Council  and  the  Office  of  Thrift 
Supervision  to  require  (as  needed)  the 
information  in  the  quarterly  reports  of 
condition,  starting  with  th»  report  for 
March  31, 1997. 

VL  Regulatory  Flexibility  Analysis 

The  Regulatory  Flexibility  Act  (5 
U.S.C  601-612)  does  not  apply  to  the 
final  rule.  Although  the  FDIC  has 
chosen  to  publish  general  notice  of  the 
rule,  and  to  ask  for  public  comment  on 
it,  the  FDIC  was  not  obliged  to  do  so,  as 
the  rule  is  interpretive  in  nature.  See  id. 
553(b)  and  603(a). 

Moreover,  the  FCHC  considers  that  the 
rule  amounts  to  a  net  reduction  in 
burden  for  all  Oakar  institutions,  as  they 
no  longer  have  to  prepare  or  file  regular 
annual  growth  worksheets  after  the 
worksheet  with  respect  to  1996.  Instead, 
a  limited  number  of  Oakar  institutions 
nuist  submit  one  new  piece  of 
information,  and  only  for  quarters  in 
which  they  have  transferred  deposits. 

In  addition,  although  the  Regulatory 
Flexibility  Act  requires  a  regulatory 
flexibility  analysis  when  an  agency 
publishes  a  rule,  the  term  "rule"  (as 
defined  in  the  Regulatory  Flexibility 
Act)  excludes  "a  rule  of  particular 
applicability  relating  to  rates".  Id. 
601(2).  The  final  rule  relates  to  the  rates 
that  Oakar  institutions  must  pay, 
because  it  addresses  various  aspects  of 
the  method  for  determining  the  base  cm 


which  assessments  are  computed.  The 
Regulatory  Flexibility  Act  is  therefore 
inapplicable  to  this  aspect  of  the  final 
rule. 

Finally,  the  legislative  history  of  the 
Regulatory  Flexibility  Act  indicates  that 
its  requirements  are  inappropriate  to 
this  aspect  of  the  final  rule.  The 
Regulatory  Flexibility  Act  is  intended  to 
assure  that  agencies'  rules  do  not 
impose  disproportionate  burdens  (m 
small  businesses: 

Unifonn  ragulatioiu  applicable  to  all 
entities  without  regard  to  size  or  capability 
of  compliance  have  often  had  a 
disproportionate  adverse  effect  on  small 
concerns.  The  bill,  therefore,  is  designed  to 
encourage  agencies  to  tailor  their  rules  to  the 
size  and  nature  of  those  to  t>e.regulated 
whenever  this  is  consistent  with  the 
underlying  statute  authorizing  the  rule. 

126  Cong.  Rec.  21453  (1980)  ( 'Description 
of  Major  Issues  and  Section-by-Section 
Analysis  of  Substitute  for  S.  299"). 

The  final  rule  does  not  impose  a 
imiform  cost  or  requirement  on  all 
Oakar  institutions  regardless  of  size:  to 
the  extent  that  it  imposes  any  costs  at 
all,  the  costs  have  to  do  with  the  effects 
that  the  rule  has  on  Oakar  institutions' 
assessments.  An  institution's 
assessment  is  proportional  to  its  siie. 
Moreover,  while  the  FDIC  has  authority 
to  establish  a  separate  risk-based 
assessment  system  for  large  and  small 
members  of  each  insurance  fund,  see  12 
U.S.C  1817(b)(1)(D),  the  FDIC  has  not 
done  so.  Within  the  current  assessment 
scheme,  the  FDIC  canned  "tailor" 
assessment  rates  to  reflect  the  "size  and 
liature  "of  institutions. 

VIL  Congrwional  Kgview 

The  FDIC  is  submitting  a  report  to 
each  House  of  the  Congress  and  to  the 
Comptroller  General  with  respect  to  the 
final  rule  in  conformity  %vith  the 
procedures  specified  in  5  U.S.C.  801. 
The  FDIC  is  submitting  the  report 
voluntarily  and  not  under  compulsion 
of  the  statute,  however.  The  term 
"rule" — as  that  term  is  used  in  section 
801 — excludes  "any  rule  of  particular 
applicability,  including  a  rule  that 
approves  or  prescribes  *  *  *  rates".  Id. 
804(3).  The  FDIC  dbnsiders  that  the  final 
rule  is  governed  by  this  exclusion, 
because  the  final  rule  pertains  to  the 
computations  associated  with 
assessment  rates.  Accordingly,  the 
requirements  of  id.  801-808  do  not 

apply 

In  any  case,  because  the  final  rule  is 
interpretive  in  character,  notice  and 
comment  are  not  required  under  the 
Administrative  Procedure  Act.  See  5 
U.S.C.  553(b).  Accordingly,  the  FDIC 
has  for  good  cause  found  that  notice  and 
public  procedure  thereon  are 
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"unnecessary"  within  the  meaning  of  5 
U.S.C.  808(2).  The  final  rule  will 
therefore  take  effect  on  the  date 
specified  herein. 

List  of  Subiects  inl2  CFR  Part  327 

Assessments,  Bank  deposit  insurance. 
Banks,  banking.  Financing  Corporation, 
Reporting  and  recordkeeping 
requirements.  Savings  associations. 

For  the  reasons  set  forth  in  the 
preamble,  the  Board  of  Directors  of  the 
Federal  Deposit  Insurance  Corporation 
is  amending  12  CFR  part  327  as  follows: 

PART  3Z7-ASSESSMENTS 

1.  The  authority  citation  for  part  327 
continues  to  read  as  follows: 

Authority:  12  U.S.C  1441, 1441b,  1813, 
1815, 1817-1819;  Deposit  Insurance  Funds 
Act  of  1996.  Pub.  L.  104-208, 110  Stat.  3009 
etseq.  '  „  _ 

2.  In  §  327.6  the  section  heading  and 
paragraph  (a)  ,are  revised  to  read  as 
follows: 

§327.6    Terminating  transfers;  other 
tsrminstions  of  hiaurancs. 

(a)  Terminating  transfer — (1) 
Assessment  base  computation.  If  a 
terminating  transfer  occius  at  any  time 
in  the  second  half  of  a  semiannual 
period,  each  surviving  institution's 
assessment  base  (as  computed  pursuant 
to  §  327.5)  for  the  first  half  of  that 
semiannual  period  shall  be  increased  by 
an  amount  equal  to  such  institution's 
pro  rata  share  of  the  terminating 
institution's  assessment  base  for  such 
first  half. 

(2)  Pro  rata  share.  For  purposes  of 
paragraph  (a)(1)  of  this  section,  the 
phrase  pro  rata  share  means  a  fiaction 
the  numerator  of  which  is  the  deposits 
assumed  by  the  surviving  institution 
fit>m  the  terminating  institution  during 
the  second  half  of  the  semiannual 
period  during  which  the  terminating 
transfer  occurs,  and  the  denominator  of 
which  is  the  total  deposits  of  the 
terminating  institution  as  required  to  be 
reported  in  the  quarterly  report  of 
condition  for  the  first  half  Of  that 
semiannual  period. 

(3)  Other  assessment-base 
adjustments.  The  Corporation  may  in  its 
discretion  make  such  adjustments  to  the 
assessment  base  of  an  institution 
participating  in  a  terminating  transfisr. 
or  in  a  related  transaction,  as  may  be 
necessary  properly  to  reflect  the  likely 
amount  of  the  loss  presented  by  the 
institution  to  its  insurance  fund. 

(4)  Limitation  on  aggregate 
adjustments.  The  total  amount  by  which 
the  Corporation  may  increase  the 
assessment  bases  of  surviving  or  other 
institutions  under  this  paragraph  (a) 


shall  not  exceed,  in  the  aggregate,  the 
terminating  institution's  assessment 
base  as  reported  in  its  quarterly  report 
of  condition  for  the  first  half  of  the 
semiannual  period  during  which  the 
terminating  transfer  occurs. 

3.  Section  327.8  is  amended  by 
revising  paragraph  (h)  and  adding 
paragraphs  ())  and  (k)  to  read  as  follows: 

f327.8    DsflntUons. 

***** 

(h)  As  used  in  §  327.6(a).  the 
following  terms  are  given  the  following 
meanings: 

(1)  Surviving  institution.  The  term 
surviving  institution  means  an  insiuvd 
depository  institution  that  assumes 
some  or  all  of  the  deposits  of  another 
insured  depository  institution  in  a 
terminating  transfer. 

(2)  Terminating  institution.  The  tarm 
terminating  institution  means  an 
insured  depository  institution  some  or 
all  of  the  deposits  of  which  are  assumed 
by  another  insured  depository 
institution  in  a  terminating  transfer. 

(3)  Terminating  transfer.  The  term 
terminating  transfer  means  the 
assumption  by  one  insured  depository 
institution  of  another  insured 
depository  institution's  liability  for 
deposits,  whether  by  way  of  merger, 
consolidation,  or  other  statutory 
assumption,  or  pursuant  to  contract, 
when  the  terminating  institution  goes 
out  of  business  or  transfers  all  or 
substantially  all  its  assets  and  liabilities 
to  other  institutions  or  otherwise  ceases 
to  be  obliged  to  pay  subsequent 
assessments  by  or  at  the  end  of  the 
semiannual  period  during  which  such 
assumption  of  liability  for  deposits 
occiu«.  The  term  terminating  transfer 
does  not  refer  to  the  assumption  of 
liability  for  deposits  from  the  estate  of 

a  {ailed  institution,  or  to  a  transaction  in 
which  the  FDIC  contributes  its  own 
resources  in  order  to  induce  a  surviving 
institution  to  assume  liabilities  of  a 
terminating  institution. 

(j)  Primary  fund.  The  primary  fund  of 
an  insured  depository  institution  is  the 
insurance  fund  of  which  the  institution 
is  a  member. 

(k)  Secondary  fund.  The  secondary 
fund  of  an  insiued  depository 
institution  is  the  insurance  fund  that  is 
not  the  primary  fund  of  the  institution. 

4.  Section  327.32  is  amended  by 
revising  paragraph  (a)(1),  (a)(2),  and  . 
(a)(4)  introductory  text,  and  removing 
paragraph  (a)(5),  to  read  as  follows: 


1327,^   ComputaUonandpayiMntof 


(a)  Rate  of  assessment — (1)  BIF  and 
SAn''  member  rates,  (i)  Exo^t  as 
provided  in  paragraph  (a)(2)  of  this 
section,  and  consistent  with  the 
provisions  of  §  327.4,  the  assessment  to 
be  paid  by  an  institution  that  is  subject 
to  this  subpart  6  shall  be  computed  at 
the  rate  applicable  to  institutions  that 
are  membera  of  the  primary  fund  of 
such  institution,  (ii)  Such  applic^le 
rate  shall  be  applied  to  the  institution's 
assessment  base  less  that  portion  of  the 
assessment  base  whicii  is  equal  to  the 
institution's  adjusted  attributable 
deposit  amount 

(2)  Rate  applicable  to  the  adjusted 
attributable  deposit  amount. 
Notwithstanding  paragraph  (a)(l)(i)  of 
this  section,  that  portion  of  the 
assessment  base  of  any  acquiring, 
assuming,  or  resuhing  institution  which 
is  equal  to  the  adjusted  attributable 
deposit  amount  of  such  institution  shall: 

(i)  Be  subject  to  assessment  at  the 
assessment  rate  applicable  to  membera 
of  the  secondary  fund  of  such 
institution  pursuant  to  subpart  A  of  this 
part;  and 

(ii)  Not  be  taken  into  account  in 
computing  the  amount  of  any 
assessment  to  be  allocated  to  the 
primary  fimd  of  such  institution. 

(4)  Deposits  acquired  by  the 
institution.  As  used  in  paragraph 
(a)(3)(i)  of  this  section,  the  term 
"deposits  acquired  by  the  institution" 
means  all  deposits  that  are  held  in  the 
institution  acquired  by  such  institution 
on  the  date  of  such  transaction; 
provided,  that  if  on  or  before  June  30, 
1997,  the  Corporation  has  been 
appointed  or  serves  as  conservator  or 
receiver  for  the  acquired  institution, 
such  term: 
•        *'••• 

5.  New  §§327.33  through  327.37  are 
added  to  subpart  B  to  read  as  follows: 

f327^    "Acquired"  daposHs. 

This  section  interprets  the  phrase 
"deposits  acquired  by  the  institution"  as 
U8edin§327.32(a)(3)(i). 

(a)  In  general.— {1)  Secondary-fund 
deposits.  The  phrase  "deposits  acquired 
by  the  institution"  refera  to  deposits  that 
are  insured  by  the  secondary  fund  of  the 
acquiring  in^tution,  and  does  not 
include  deposits  that  are  insured  by  the 
acquiring  institution's  primary  fimd. 

(2)  Nominal  dollar  amount.  Except  as 
provided  in  paragraph  (b)  of  this 
section,  an  acquiring  institution  is 
deemed  to  acquire  the  entire  nominal 
dollar  amount  of  any  deposits  that  the 
transferring  institution  holds  on  the  date 


''     *■ 
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of  the  transactian  and  transfors  to  the 
acquinng  institution. 

(b)  Conduit  deposits. — (1)  Defined.  As 
used  in  this  paragraph  (b),  the  term 
"conduit  deposits"  refers  to  deposits 
that  an  acquiring  institution  has 
assumed  from  another  Institution 
(original  transferor)  in  the  course  (rf  a 
transaction  described  in  §  327.31(a),  and 
that  are  treated  as  insured  by  the 
secondary  fund  of  the  acquiring 
institution,  but  which  the  acquiring 
institution  has  been  wcplidtly  and 
specifically  ordered  by  the  Corporation, 
or  by  the  ap{m)priate  federal  banking 
agency  for  the  institution,  or  by  the 
Department  of  Justice  to  commit  to  re- 
transfer  to  another  insured  depository 
institution  (re-transferee  institution)  as  a 
condition  of  approval  of  the  transaction. 
The  commitment  must  be  enforceable, 
and  the  divestiture  must  be  required  to 
occur  and  must  occur  within  6  months 
after  the  date  of  the  initial  transaction. 

(2)  Treatment  with  respect  to 
acquiring  institution.  Conduit  deposits 
are  not  considered  to  be  acquired  by  the 
acquiring  institution  within  the 
meaning  of  §  327.32(a)(3)(i)  for  the 
purpose  of  computing  the  acquiring 
institution's  adjusted  attributaUe 
deposit  amount  for  a  current 
semiannual  period  that  begins  after  the 
end  of  the  semiannual  period  following 
the  semiannual  period  in  which  the 
acquiring  institution  re-transfers  the 
deposits. 

(3)  Treatment  with  respect  to  re- 
transferee  institution.  Conduit  deposits 
are  treated  as  insured  by  the  same 
insurance  fund  after  having  been 
acquired  by  the  re-transferee  institution 
as  when  held  by  the  original  transferor. 

S  337.34    Application  of  AAOAs. 

This  section  interprets  the  meaning  of 
'the  phrase  "an  insured  depository 
institution's  'adjusted  attributable 
deposit  amount'  for  any  semiannual 
period"  as  used  in  the  introductory  text 
of  §  327.32(a)(3). 

(a)  In  general.  The  phrase  "for  any 
semiannual  period"  refers  to  the  current 
semiannual  period:  that  is,  the  period 
for  which  the  assessment  is  due,  and  for 
which  an  institution's  adjusted 
attributable  deposit  amount  (AADA)  is 
computed. 

(b)  Quarterly  components  of  AADAs. 
An  AADA  for  a  current  semiannual 
period  consists  of  2  quarteriy  AADA 
components.  The  first  quarterly  AADA 
component  for  the  current  period  is 
determined  with  respect  to  the  first 
quarter  of  the  prior  semiannual  period, 
and  the  second  quarterly  AADA 
component  for  the  current  period  is 
determined  with  respect  to  the  second 
quarter  of  the  prior  period. 


(c)  Application  of  AADAs.  The  value 
of  an  AADA  that  is  to  be  applied  to  a 
quarteriy  assessment  base  in  accordance 
with  §  327.32(a)(2)  is  the  value  of  the 
quarterly  AADA  component  for  the 
corresponding  quarter. 

(d)  Initial  AADAs.  If  an  AADA  for  a 
currmit  semiannual  period  has  been 
generated  in  a  transaction  that  has 
occurred  in  the  second  calendar  quarter 
of  the  prior  semiannual  period,  the  first 
quarterly  AADA  component  for  the 
current  period  is  deemed  to  have  a 
value  of  zero. 

(e)  Transition  rule.  Paragraphs  (b),  (c) 
and  (d)  of  this  section  shall  apply  to  any 
AADA  for  any  semiannual  period 
beginning  on  or  after  July  1. 1997. 

1327.35    Qiandlalhfed  AADA  slementa. 

This  section  explains  the  meaning  of 
the  phrase  "total  of  the  amounts 
determined  under  paragraph  (a)(3)(iii)" 
in  §  327.32(a)(3)(ii).  The  phrase  "total  of 
the  amounts  determined  under 
paragraph  (a)(3)(iii)"  refers  to  the 
aggregate  of  the  increments  of  growth 
determined  in  accordance  with 
§  327.32(a)(3)(iii).  Each  such  incremoit 
is  deemed  to  be  computed  in 
accordance  with  the  contemporaneous 
provisions  and  interpretations  of  such 
section.  Accordingly,  any  increment  of 
growth  that  is  computed  with  respect  to 
a  semiannual  period  has  the  value 
appropriate  to  the  proper  calculation  of 
the  institution's  assessment  for  the 
semiannual  period  immediately 
following  such  semiannual  period. 

§327.36    QrovfVi  oomputetion. 

This  section  interprets  various 
phrases  used  in  the  computation  of 
growth  as  prescribed  in 
§327.32(a)(3)(iii). 

(a)  Annual  rate.  The  annual  rate  of 
growth  of  deposits  refers  to  the  rate, 
which  may  he  expressed  as  an  annual 
percentage  rate,  of  growth  of  an 
institution's  deposits  over  any  relevant 
interval.  A  relevant  interval  may  be  less 
than  a  year. 

(b)  Growth;  increase:  increases. 
Except  as  provided  in  paragraph  (c)  of 
this  section,  references  to  "growth", 
"increase",  and  "increases"  may 
generally  include  negative  values  as 
well  as  positive  ones. 

(c)  Growth  of  deposits.  "Grovwth  of 
deposits"  does  not  include  any  decrease 
in  an  institution's  deposits  representing 
deposits  transferred  to  another  insiued 
depository  institution,  if  the  transfer 
occtu^  on  or  after  July  1,  1996. 

(d)  Quarterly  determination  ofgroMfth. 
For  the  purpose  of  computing 
assessments  for  semiannual  periods 
beginning  on  July  1, 1997,  and 
thereafter,  the  rate  of  growth  of  deposits 


for  a  semiannual  period,  and  the 
amount  by  which  the  sum  of  the 
amounts  specified  in  §  327.32(a)(3)(i) 
and  (ii)  would  have  grown  during  a 
semiannual  period,  is  to  be  determined 
by  computing  such  rate  of  growth  and 
such  stun  of  amounts  for  each  calendar 
quarter  within  the  semiannual  period. 

1327.37    Attrlliuttonoftranefsrred 


This  section  explains  the  attribution 
of  deposits  to  the  BIF  and  the  SAIF 
when  one  insured  depository  institution 
(acquiring  institution)  acquires  deposits 
from  another  insured  depository 
institution  (transferring  institution).  For 
the  purpose  of  determining  whether  the 
assumption  of  deposits  (assumption 
transaction)  constitutes  a  transaction 
undertaken  pursuant  to  section  5(d)(3) 
of  the  Federal  Deposit  Insurance  Act  (12 
U.S.C  1815(d)(3)).  and  for  the  purpose 
of  computing  the  adjusted  attributable 
deposit  amounts,  if  any,  of  the  acquiring 
and  the  transferring  institutions  after  the 
transaction: 

(a)  Transferring  institution. — (1) 
Transfer  of  primary-fund  deposits.  To 
the  extent  that  the  aggregate  volume  of 
deposits  4hat  is  transferred  by  a 
transferring  institution  in  a  transaction, 
or  in  a  related  series  of  transactions, 
does  not  exceed  the  volume  of  deposits 
that  is  insured  by  its  primary  fund 
(primary-fund  deposits)  immediately 
prior  to  the  transaction  (or,  in  the  case 
of  a  related  series  of  transactions, 
immediately  prior  to  the  initial 
transaction  in  the  series),  the  transferred 
deposits  shall  be  deemed  to  be  insured 
by  the  institution's  primary  fund.  The 
primary  institution's  volume  of  primary- 
fund  deposits  shall  be  reduced  by  the 
aggregate  amount  so  transferred. 

(2)  Transfer  of  secondary-fund 
deposits.  To  the  extent  that  the  aggregate 
volume  of  deposits  that  is  transferred  by 
the  transferring  institution  in  a 
transaction,  or  in  a  related  series  of 
transactions,  exceeds  the  volume  of 
deposits  that  is  insured  by  its  primary 
fund  immediately  prior  to  the 
transacticm  (or,  in  the  case  of  a  related 
series  of  transactions,  immediately  prior 
to  the  initial  transaction  in  the  series), 
the  following  volume  of  the  deposits  so 
transferred  shall  be  deemed  to  be 
insured  by  the  institution's  secondary 
fund  (secondary-fund  deposits):  the 
aggregate  amount  of  the  transferred 
deposits  minus  that  portion  thereof  that 
is  equal  to  the  institution's  primary- 
fund  deposits.  The  transferring 
institutitHi's  volume  of  secondary-fund 
deposits  shall  be  reduced  by  the  volume 
of  the  secondary-fund  deposits  so 
transferred.' 
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(b)  Acquiring  institution.  The  deposits 
shall  be  deemed,  upon  assumption  by 
the  acquiring  institution,  to  be  insured 
by  the  same  fund  or  funds  in  the  same 
amount  or  amounts  as  the  deposits  were 
so  insured  immediately  prior  to  the 
transaction. 

By  order  of  the  Board  of  Directors. 

Dated  at  Washington.  D.C.,  this  26th  day  of 
November  1996. 

Fedisral  Deposit  Insurance  Corpcratioa. 
feny  L.  Langlay, 
Executive  Secretary. 
(FR  Doa  96-31207  Filed  12-»-96;  8:45  ami 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  AdminiatFatkNi 

14CFRPart39  :  ^ 

[Docket  Ho.  99-CC-103-AD:  Afiwndment 
39-M08;  AD  96-2a-iq 
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Ainwoftttineaa  Diractivea;  Aaroepaca 
Taclmologiaa  of  Auatraiia  Pty  Ltd. 
(Formarly  Qovammant  Aircraft 
Factory)  Itodala  N22B.  N24A.  and 
N228  Airplanea;  Correction 

agency:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Final  rule;  correction. 

summary:  This  action  makes  a 
correction  to  an  airworthiness  directive 
(AD)  that  was  published  in  the  Federal 
Reg^ter  on  November  12, 1996  (61  FR 
57993),  and  concerns  Aerospace 
Technologies  of  Australia  Pty  Ltd. ' 
(ASTA)  Models  N22B,  N24A,  and  N22S 
airplanes.  The  AD  number  for  that 
action  should  be  AD  96-23-18,  but  was 
referenced  as  AD  96-23-03.  The  AD 
ourently  requires  replacing  the  existing 
fuselage  stub  fin  plate  with  one  of 
improved  design.  This  action  corrects 
the  AD  to  reflect  the  correct  AD  number. 
EFFECTIVE  DATE:  December  23, 1996. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Ron  Atmur,  Aerospace  Engineer,  FAA, 
Los  Angeles  Aircraft  Certification 
Office,  3960  Paramount  Boulevard., 
Lakewood,  California  90712;  telephone 
(310)  627-5224;  focsimile  (310)  627- 
5210. 

SUPPI.BI»ITARY  INFORMATION:  On 
October  28, 1996,  the  FAA  issued  an 
airworthiness  directive  (AD), 
Amendment  39-9808  (61  FR  57993, 
November  12, 1996),  to  require 
replacing  the  existing  fuselage  stub  fin 
plate  with  one  of  improved  design  on 
ASTA  Models  N22B,  N24A,  and  N22S 
airplanes. 


Need  for  the  Corractioii 

The  AD  number  for  that  action  should 
be  AD  96-23-18,  but  was  refierenced  as 
AD  96-23-03.  As  written,  operators  of 
the  ASTA  Models  N22B.  N24A,  and 
N22S  airplanes  would  be  referencing 
the  wrong  AD  in  their  logbook,  thus 
creating  confusion  as  to  whether  the 
operator  had  complied  with  the  AD. 

Action  is  taken  herein  to  correct  this 
reference  in  Amendment  39-9808  and 
to  add  this  AD  correction  to  §  39.13  of 
the  Federal  Aviation  Regulations  (14 
CFR  39.13). 

The  effective  date  remains  December 
23. 1996. 

Correction  of  PnblicMioii 

Accordingly,  the  publication  of 
November  12, 1996J61  FR  57993),  of 
Amendment  39-9808;  AD  96-23-03, 
which  was  the  subiect  of  FR  Doc.  96- 
28164,  is  corrected  as  follows: 

On  page  57993,  ui  the  first  column,  in 
the  fifth  line  of  the  heading  of  the 
document,  replace  AD  96-23-03  with 
AD  96-23-18. 

f3a.13    [Corraeledg 

On  page  57994,  in  the  first  coliunn, 
§  39.13,  Uie  first  line  of  the  AD,  replace 
96-23-03  with  96-23r-18. 

Issued  in  Kansas  Qty,  Missouri  on 
December  2, 1996. 

Michael  Gallaglier, 

Manager,  Small  Airplaiw  Directorate,  Aircraft 

Certification  Service. 

[FR  Doc  96-31264  Filed  12-9-96;  8:45  ami 
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COMMODITY  FUTURES  TRADINQ 
COMMISSION 

17  CFR  Part  30 

Foreign  Futures  and  Options 
Tranaactions 

AQBICY:  Commodity  Futures  Trading 

Commission. 

ACTION:  Order. 

SUMMARY:  The  Commodity  Futures 
Trading  Commission  ("Commission"  or 
"CFTC"),  sul^ect  to  the  conditions 
specified  below,  is  granting  to 
designated  Dealers  of  the  New  Zealand 
« Futures  and  Options  Exchange 
("Exchange"  or  "NZFOE")  the  following 
relief:  Exemption  under  Commission 
rule  30.10. 17  CFR  30.10  (1996),  fiom 
application  of  certain  of  the 
Osmmission's  foreign  futures  and 
options  rules  to  solicit  and  accept  orders 
bom  United  States  customers  for 
otherwise  permitted  transactions  on  the 


NZFOE  and  on  any  non-U.S.  exchange  ■ 
where  such  Dealers  are  permitted  under 
New  Zealand  law  to  conduct  futures 
business  for  customers;  and 
confirmation  of  the  applicability  of  the 
Limited  Marketing  Orders. 
B^FECTIVE  date:  January  9. 1997. 
FOR  FURTHER  INFORMATION  CONTACT.  Jane 
C.  Kang,  Esq.,  or  Marianne  A.  Bueno, 
Esq.,  Division  of  Trading  and  Markets, 
Commodity  Futures  Trading 
Commission,  Three  Lafayette  Centre, 
1155  21st  Street,  N.W..  Washington, 
D.C.  20581.  Telephone:  (202)  418-5430. 
8UPPLEMBITARY  INFORMATION:  On  July 
23, 1987;  the  Commission  adopted  final 
rules  governing  the  domestic  offer  and 
sale  of  commodity  futures  and  option 
contracts  traded  on  or  subject  to  the 
rules  of  a  foreign  board  of  trade.^  These 
rules,  which  are  codified  in  Part  30  of 
the  Commission's  regulations,^ 
generally  extend  the  Commission's 
existing  customer  protection  regulations 
for  products  offered  or  sold  on  contract 
markets  in  the  United  States  to  foreign, 
futures  and  option  products  *  sold  to 
U.S.  customers  by  imposing 
requirements  with  respect  to 
registration,  disclosure,  capital 
adequacy,  protection  of  customer  funds, 
recordkeeping  and  reporting,  sales 
practice  and  compliance  procedures 
that  are  generally  comparable  to  those 
applicable  to  wholly  domestic 
transactions. 

In  formulating  a  regulatory  program  to 
govern  the  offer  and  sale  of  foreign 
futures  and  options  products  to  U.S. 
customers,  the  Commission,  among 
other  things,  considers  the  [ratential 
extraterritorial  impact  of  such  a  program 
and  the  desirability  of  avoiding 
duplicative  regulation  of  firms  engaged 


'  The  tenii  "non-U.S.  exchange"  refers  to  a  fofeign 
board  of  trade  which  is  defined  in  Oxninission  rule 
1.3  (ss).  17  CFR  1.3(S8)  (1996)  as: 

Any  board  of  trade,  exchange  or  market  located 
outside  the  United  States,  its  territories  or 
possessions,  whether  incorporated  or 
unincorporated,  where  foreign  futures  or  foreign 
options  transactions  are  entwed  into. 

Thus,  contracts  that  are  traded  on  a  maifcet  that 
has  been  dwignated  as  a  contract  market  pursuant 
to  section  5  of  the  Commodity  Exchange  Act 
("CEA"  or  "Act")  are  not  within  the  scope  of  this 
Order. 

2  52  FR  28M0  (Aug.  5. 1987). 

3 17  CFR  Part  30  (1996). 

4Conimiasion  rule  30.1(a),  17  CFR  30.1(a)  (1896), 
defines  the  term  "foreign  futures"  as  "any  contract 
(or  the  purchase  or  sale  of  any  commodity  for  future 
delivery  made,  or  to  be  made,  on  or  subject  to  the 
rules  of  any  foreign  board  of  trade." 

Commission  rule  30.1(b),  17  CFR  30.1(b)  (1996), 
defines  the  twm  "foreign  option"  as  "any 
transaction  or  agreement  which  is  or  is  held  out  to 
be  of  the  character  of,  or  is  commonly  known  to  the 
trade  as,  an  'option',  'privilege',  'indemnity',  'bid', 
'offer*,  'put',  'call',  'advance  guaranty',  or  'decline 
guaranty',  made  on  or  sabject  to  the  rules  of  any 
foreign  board  of  trade." 
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in  intemationai  business.  Based  upon 
these  considerations,  the  Conunission, 
as  set  forth  in  Commission  rule  30.10, 
determined  to  permit  persons  located 
outside  the  United  States  and  subject  to 
a  comparable  regulatory  structiue  in  the 
jurisdiction  in  which  they  are  located  to 
seek  an  exemption  ht>m  certain  of  the 
requirements  imposed  by  the  Part  30 
rules  so  as  to  solicit  or  accept  orders 
directly  from  U.S.  customers  for  foreign 
futures  or  option  transactions.*  Provided 
such  exemption  would  not  otherwise  be 
contrary  to  the  public  interest,  persons 
located  and  doing  business  outside  at 
the  United  States  were  granted  relief 
based  upon  substituted  compliance  with 
the  comparable  regulatory  requirements 
impcraed  by  the  foreign  jurisdicti(».' 

In  issuing  orders  under  rule  30.10,  the 
Commission  evaluates  whether  the 
particular  foreign  regulatcHy  program 
provides  a  basis  for  permitting 


In 


> fa)  genanl.  foraign  exchanges  hav«  filed  rule 
30.10  appiications  on  behaif  of  their  members  in 
connection  with  transactions  on  those  exchanges 
certain  cases,  where  a  regulatory/self-regulatory 
authority  has  requested  that  firms  subject  to  its 
lurisdictioa  be  granted  broader  relief  to  engage  in 
transactions  on  exchanges  other  than  in  its  home 
pirisdiction.  the  relief  has  been  granted  whore  the 
relevant  authority  has  represented  that  it  will 
monitor  its  firms  for  compliance  with  the  tenns  of 
the  order  in  coiuection  with  such  ofbhore 
transactions. 

To  date,  such  soqnnded  relief  has  been  granted: 

(a)  on  May  IS.  1989,  to  firms  designated  by  the 
U.K.  Securities  and  Investments  Board  and  certain 
U.K.  SHOs  to  conduct  brokerage  activities  for  U.S. 
customers  on  any  non-U.S.  exchange  designated 
under  U.K.  law.  54  FR  21599.  21600  (May  19,  1989); 
M  FR  21604,  21605  (May  19, 1989)  (Association  of 
Futures  Brokers  and  Deaiers.C'AFBD"));  54  FR 
21609,  21610  (May  19,  1989)  (The  Securities 
Association  CTSA")):  54  FR  21614,  21615  (May  19. 
1989)  (Investment  Management  Regulatory 
OrganisaUon).  The  AFBD  and  TSA  subsequently 
merged  to  form  the  Securities  and  Futures 
Association,  which  became  the  successor 
organization  for  rule  30.10  purposes.  55  PR  14017 
(Apr.  5, 1991):  and 

(b)  on  April  7, 1993.  to  firms  designated  by  the 
Syditay  Futures  Exchange  ("SFE").  58  FR  19209 
(Apr.  13.  1993). 

*The  Commission  has  authorized,  subject  to 
certain  conditions,  firms  which  have  received  rule 
30.10  relief  to  engage  in  limited  marketing  conduct 
with  respect  to  foreign  futures  or  option  contracts 
from  locations  within  the  United  States  thrtmgh 
their  employees  or  other  representatives.  57  FR 
49644  (Nov.  3,  1992);  59  FR  42156  (Aug.  17, 1994) 
(hereinafter  "Limited  Marketing  Orders"). 

Prior  to  the  issuance  of  the  Limited  Marketing 
Orders,  rule  30.10  relief  was  available  only  to 
qualified  firms  subject  to  a  comparable  regulatory 
system  which  solicited  U.S.  customers  from  a 
foreign  location.  The  Limited  Marketing  Orders 
interpret  rule  30.10  relief  more  expansively  to  allow 
rule  30.10  exempted  finns  and  their  employee*  or 
other  representatives  to  market  foreign  futmaa  and 
option  products  to  qualified  customers  from  U.S. 
locations  under  certain  conditions.  Among  other  . 
conditions,  the  Limited  Marketing  Orders  require 
that  the  regulatory  or  self-r«guIatory  organization  to 
which  the  Conrunission  has  issued  30.10  relief  or  its 
equivalent  obtain  written  confirmation  from  the 
Commission  that  the  Limited  Marketing  Orders 
apply  to  such  rule  30.10  order. 


substituted  compliance  for  purposes  of 
exemptive  relief  pursuant  to 
Commission  rule  30.10.  The  specific 
elements  examined  are  set  forth  in 
Appendix  A  to  Part  30,  "Interpretative 
Statement  With  Respect  to  the 
Commission's  Exemptive  Authority 
Under  Section  30.10  of  Its  Rules" 
("Appendix  A").^  These  elements 
include:  (1)  Registration,  authorization 
or  other  form  of  licensing,  fitness  review 
or  qualification  of  persons  (both 
individuals  and  firms),  through  which 
customer  orders  are  solidted  and 
accepted:  (2)  minimum  financial 
requirements  for  those  persons  wdio 
accept  customer  fimds;  (3)  protection  of 
customer  fimds  from  misapplication;  (4) 
minimum  sales  practice  standards, 
including  the  disclosure  of  the  risks  of 
futures  transactions;  ^5)  recordkeeping 
and  reporting  requirements;  (6) 
procedures  to  audit  for  compliance 
with,  and  to  take  action  against  those 
persons  who  violate,  the  requirements 
of  the  program;  and  (7)  the  existence  of 
appropriate  information-sharing 
arrangements.  The  Conunission  may 
apply  additional  conditions  to  ensure 
that  brokers  licensed  imder  other 
regulatory  regimes  are  not  permitted  to 
solicit  U.S.  customere  while  e%ctively 
evading  U.S.  requirements,  such  as 
those  relative  to  statutory       ;         .- 
disqualification. 

Nfforeover,  the  Commission 
specifically  stated  in  adopting  rule 
30.10  that  no  exemption  based  on 
substituted  compliance  of  a  general 
nature  would  be  granted  unless  the 
persons  to  whom  the  exemption  is  to  be 
applied:  (1)  Consent  to  jurisdiction  in 
the  United  States  and  designate  an  agent 
for  service  of  process  in  the  United 
States  with  respect  to  transactions 
subject  to  Part  30  by  filing  a  copy  of  the 
relevant  agency  agreement  with  the 
National  Futures  Association  ("^4FA"); 
(2)  agree  to  make  their  books  and 
records  available  in  the  United  States  to 
Commission  and  Department  of  Justice 
representatives;  and  (3)  notify  NFA  of 
the  commencement  or  termination  of   . 
business  in  the  United  States." 

By  letters  dated  June  8  and  June  12, 
1993,  as  supplemented,  counsel  for  the 
Exchange  requested  that  the 
Commission  exercise  its  authority  under 
Commission  rule  30.10  to  exempt 
certain  Dealers'  from  compliance  with 
the  registration  and  other  requirements 
of  Part  30  relative  to  brokerage  activities 
luidertaken  on  or  subject  to  the  rules  of 


the  HZFOE  for  or  on  behalf  of  customers 
in  the  United  States  *°  and  which  are 
otherwise  pwmissible  as  to  U.S. 
customers. ' '  By  letter  dated  February 
22, 1996,  counsel  for  the  Exchange 
requested  expanded  rule  30.10  relief  to 
permit  Dealers  to  also  solicit  or  accept 
orders  &t>m  U.S.  customers  for 
otherwise  permitted  transactions  on  any 
non-U.S.  exchange  where  the  Dealers 
are  entitled  to  carry  such  accounts.  The 
Exchange  construes  its  customer 
protection  rules  broadly  to  also  apply  to 
regulated  activities  on  exchanges  other 
than  the  NZFOE  and  as  authorizing 
disciplinary  action  against  its  Dealers  in 
connection  with  such  activities.'^ 

By  letter  dated  June  5, 1996,  counsel 
for  the  Exchange  requested  confirmatioa 
from  the  Commission  that  the  Limited 
Marketing  Orders  will  apply  to  Dealers 
which  have  confirmed  rule  30.10 
reUef.i3 

Order:  The  Commission  is  hereby   . 
issuing  the  following  order 

Order  under  CFTC  Rule  SO.iaexemptiog 
designated  dealers  of  the  NZFOE  from  the 
application  of  certain  of  the  fofeign  futures 
and  options  rules  the  later  of  thirty  days  after 
publication  of  the  order  herein  in  the  Federal 
■■gi«««f  or  after  the  filing  of  relevant 
consents  l>y  dealers  of  the  exchange  and  the 
exchange  under  the  terms  and  condiUons  of 
this  order. 

The  Commission  has  reviewed  the 
information  and  representations 
contained  in,  among  other  things,  the 
following  submissions: 


M  7  CFR  Part  30,  Appendix  A  (1996). 

■52  FR  2898a  28981  and  29002  (Aug.  5.  1987). 

'Subsequent  to  the  acquisition  of  the  NZFOE  by 
the  SFE.  member  firms  of  the  NZFOE  are  called 
"Dealers"  and  shall  be  referred  to  as  such  in  this 
Order. 


*^See  letters  dated  June  8  and  June  12, 1993,  from 
Philip  McBride  Johnson,  counsel  for  the  Exchange, 
to  Jean  A.  Webb,  Commission,  Re:  Petition  for 
Authorization  of  the  Offer  and  Sale  in  the  United 
States  of  Futures  and  Option  Contracts  Traded  on 
the  NZFOE. 

By  letter  dated  July  12, 1993,  counsel  for  the 
Exchange  also  requested  that  the  Commission 
authorize  the  ofCer  and  sale  of  option  contracts 
traded  on  the  Exchange  to  persons  resident  in  the 
United  States.  See  letter  dated  July  12,  1993  from 
Mr.  Johnson  to  Ms.  Webb,  Re:  Petition  Pursuant  to 
Commission  Regulation  S  30.3(a)  for  Exemption  of 
Certain  Commodity  Options  on  the  NZFOE 

On  March  12, 1996,  the  Commission  amended 
Commission  rule  30.3(a)  to  no  longer  require  an 
authorization  order  before  a  particular  foreign 
option  product  could  be  offered  or  sold  to  U.S. 
customers.  However,  the  amendment  does  not  aftact 
existing  restrictions  on  transactioiu  involving  stock 
index  futures  and  foreign  govenunent  debt  61  FR 
10891  (Mar.  18. 1996).  Based  on  the  foregoing  by 
letter  dated  March  22. 1996  from  Jane  C.  Kang. 
Commission,  to  Mr.  Johnson,  the  Exchange  was 
notified  that  its  application  under  rule  30.3  was 
deemed  withdrawn. 

■■The  Part  30  rules  apply  solely  with  respect  to 
foreign  futures  and  foreign  options,  which  are 
defined  by  refereiKe  to  the  term  "foreign  board  of 
trade,"  See  note  1  above.  ' 

"  Latter  dated  February  22, 1996  bom  Philip 
McBride  Johnson,  counsel  for  the  Exchange,  to  Jane 
C  Kang,  Commission. 

'>  Latter  dated  June  5, 1996  from  Philip  McBride 
Johnaoo,  counsel  for  the  Exchange,  to  Jane  C.  Kang, 
Commission. 
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— ^The  Securities  Act  1978.  as  amended. 
1988,  No.  234  (21  December 
1988)("SAA"); 
— ^The  Futures  Industry  (Client  Funds) 
Regulations  1990.  No.  227  (3 
September  1990)("Client  Funds 
Regulations"); 
— ^Tbe  Ckjmpaniefl  Act  1955.  Articles  of 
Association  of  New  Zealand  Futures 
and  Options  Exchange  Limited; 
— New  ^land  Securities  Commission 

Aimual  Report  (30  June  1992); 
— ^The  Annual  Audited  Financial 
Statements  of  the  New  Zealand 
Futives  and  Options  Exchange  (31 
March  1992); 
— New  Zealand  Futures  &  Options 
Exchange,  A  Specialist,  Screen- 
Trading  Marketplace; 
— ^Aklaw  Number  Thirty-Nine  Limited 
(Aklaw)  Petition  to  the  Australian 
Ministerial  Council;  and 
— Letters  dated  June  8, 1993;  June  12, 
1993;  June  9, 1994;  February  22, 1996; 
Jime  6. 1996;  and  November  12, 1996 
from  Philip  McBride  Johnson, 
Skadden,  Arps,  Slate,  Meagher  & 
Flom,  counsel  for  the  Exchange. 
Based  upon  its  review  of  the  above 
supporting  materials  and  the 
Memorandum  from  the  Division  of 
Trading  and  Markets  dated  November 
21. 1996,  and  subject  to  the  conditions 
set  forth  below,  the  Commission  has 
determined  to  issue  this  Order  which 
will  become  efiiective  the  later  of  thirty 
days  after  publication  of  this  Order  in 
the  Federal  Regiater  or  the  filing  of 
consents  by  Dealers  of  the  Exchange  and 
the  Exchange  to  the  terms  and 
conditions  of  the  Order  herein. 

Furthermore,  subject  to  the  conditions 
set  forth  below,  the  Commission 
concludes  that  the  standards  for  relief 
set  forth  in  Commission  rule  30.10  and, 
in  particular,  Appendix  A  thereof,  have 
generally  been  satisfied  and  that 
compliance  with  the  SAA,  the  Client 
Funds  Regulations  and  N2TOE  rules 
may  be  substituted  for  compliance  with 
certain  sections  of  the  Act  as  more 
particularly  set  forth  herein.  By  this 
Order,  the  Commission  hereby  exempts, 
subject  to  specified  conditions,  those 
Dealers  identified  to  the  Commission  as 
eligible  for  the  rule  30.10  relief  granted 
herein  from  registration  with  the 
Commission  based  upon  substituted 
compliance  by  such  Dealers  with  the 
applicable  statutes  and  relevant 
Exchange  and  other  rules  in  effect  in 
New  Zealand. 

This  determination  to  permit 
substituted  compliance  is  based  on, 
among  other  things,  the  Commission's 
finding  that  the  regulatory  scheme 
governing  the  firms  trading  on  the 
Exchange  who  would  be  exempted 
hereunder  provides: 


(1)  A  system  of  qualification  or  licensing  of 
firms  and  persons  who  deal  in  transactions 
subject  to  regulation  under  Part  30  that 
includes,  for  example,  criteria  and 
procedures  for  granting,  monitoring, 
suspending  and  revoking  licenses,  and 
provisions  for  requiring  and  obtaining  access 
to  information  about  licensees; 

(2)  Financial  requirements  for  licensees; 

(3)  A  system  for  the  segregation  of 
customer  funds  that  applies  to  all  customers 
and  which  requires  the  separate  accounting 
for  such  funds,  augmented  by  funds  designed 
to  compensate  customers  who  have  suffered 
a  loss  as  a  result  of  fraud  or  insolvency  or 
other  failure  of  a  Dealer; 

(4)  Recordkeeping  and  reporting 
requirements  pertaining  to  nnanciai  and 
trade  information  including,  without 
limitation,  order  tickets,  trade  confirraatioas, 
customer  account  statements,  customers' 
deposit  records  and  accounting  records  for 
customer  and  proprietary  trades; 

(5)  Sales  practice  standards  for  licensees 
which  include,  for  example,  required 
disclosures  to  customers  and  prohibitions  on 
misrepresentations  and  other  deceptive 
practices; 

(6)  Procedures  to  audit  for  compliance 
with,  and  to  redress  violations  of,  customer 
protection  and  sales  practice  requirements 
including,  without  limitation,  a  surveillance 
program  and  the  existence  of  broad  powers 
to  conduct  investigations  and  to  impose 
sanctions;  and  i 

(7)  Mechanisms  for  sharing  information 
between  the  Exchange  and  the  New  Zealand 
Securities  Commission  ("NZSC")  and  the 
Commission  on  an  "as  needed"  basis 
including,  without  limitation,  confirmation 
data,  data  necessary  to  trace  funds,  position 
data,  data  on  firms'  standing  to  do  business 
and  financial  condition,  and  mechanisms  for 
cooperating  with  the  Commission  in 
inquiries,  compliance  matters,  investigations 
and  enforcement  proceedings.'* 

Further,  the  Commission  has 
determined  in  this  Order  to  permit 
Dealers  designated  for  rule  30.10  relief 
to  sohcit  and  accept  orders  fit)m  U.S. 
customers  for  otherwise  permitted 
transactions  in  commodity  futures  and 
commodity  options  (including  options 
on  ^tures)  '^  on  or  subject  to  the  rules 
of  any  non-U.  S.  exchange  permitted 
under  New  Zealand  law,  other  than  a 
contract  market  designated  as  such 


■*On  September  16, 1996,  the  CommiMton  and 
the  NZSC  signed  a  Memorandum  of  Understanding 
concerning  conAultation  and  mutual  assistance  for 
the  exchange  of  information.  In  addition,  the 
Exchange  has  provided  assurances  to  the 
Commission  regarding  the  availability  of 
information  relevant  to  Part  30  on  an  "as  needed" 
basis.  See  letter  dated  June  9, 1994  from  Philip 
McBride  Johnson,  counsel  for  the  Exchange,  to  |ane 
C  Kang,  Commission. 

■>  Relief  under  this  Order  extends  only  to  those 
products  falling  within  the  jurisdiction  of  the  CEA 
and  remains  subject  to  existing  product  restrictions 
under  the  CEA  and  Commission  regulations  and 
procedures  thereunder  related  to  stock  indices  and 
foreign  government  debt  (see  CEA  section 
2(a)tl)(B)(v)  and  Securities  and  Exchange 
Commission  rule  3al2-8, 17  CFR  240.3al2-8 
(1996)). 


pursuant  to  section  5  of  the  CEA, 
undertaken  by  such  Dealers  from  a 
location  in  New  Zealand. 

The  Commission  also  hereby  confirms 
that  the  Limited  Maiiieting  Orders  will 
apply  to  Dealers  designated  by  the 
Exchange  for  rule  30.10  relief  piusuant 
to  this  Order.  Any  such  Dealer  acting 
pursuant  to  the  Limited  Marketing 
Orders  will  be  required  to  comply  with 
the  terms  and  conditions  of  the  Limited 
Mariwting  Orders  in  addition  to  those 
specified  herein. 

This  Order  does  not  provide  an 
exemption  bom  any  provision  of  the 
Act  or  regulations  thereunder  not 
specified  herein,  for  example,  without 
Ifrnitation,  the  antifraud  provision  in 
Commission  rule  30.9, 17  CFR  30.9 
(1996),  or  the  disclosure  provisions  of 
Commission  rules  1.55,  30.6  and  33.7, 
17  CFR  1.55,  30.6  and  33.7  (1996). 
including  the  requirements  of  rule 
1.55(0. 30.6(e)  and  33.7(f).«"s 

The  reUef  does  not  extend  to  rules  or 
regulations  relating  to  trading,  directly 
or  indirectly,  on  U.S.  exchanges.  For 
example,  a  Dealer  trading  in  U.S. 
markets  for  its  own  accoimt  would  be 
subject  to  the  Commission's  large  trader 
reporting  requirements. '^  Similarly,  if 
such  a  Dealer  weoe  carrying  a  position 
on  a  U.S.  exchange  on  behalf  of  foreign 
clients,  it  would  be  subject  to  the 
reporting  requirements  applicable  to 
foreign  brokers."  The  relief  herein  does 
not  apply  to  Dealers  that  soUdt  U.S. 
customers  for  transactions  on  U.S. 
markets.  In  that  case,  the  Dealer  must 
comply  with  all  applicable  U.S.  laws 
and  regulations,  including  the 
requirement  to  register  in  the 
appropriate  capacity. 

The  eligibility  of  any  IDealer  to  seek 
rule  30.10  relief  under  this  exemptive 
Order  is  subject  to  the  following 
conditions: 

1.  The  regulatory  or  self-regulatory 
organization  responsible  for  monitoring  the 
compliance  of  such  Dealer  with  the 
regulatory  requirements  described  in  the  rule 
30.10  petition  must  represent  in  writing  to 
the  CFTC  that: 

A.  Each  Dealer  for  which  relief  is  sought 
is  registered,  licensed  or  authorized,  as 
appropriate,  and  is  otherwise  in  good 
standing  under  the  standards  in  place  in  New 
Zealand;  such  Dealer  is  engaged  in  business 
with  customers  located  in  New  Zealand  as 
well  as  in  the  United  States:  and  such  Dealer 
would  not  be  statutorily  disqualified  from 


>< These  rules  essentially  provide  that  delivery  of 
a  mandated  risk  disclosure  statemenl^oes  not 
eliminate  any  obligation  under  the  Act  to  disclose 
all  material  information  to  existing  or  prospective 
customer;  even  if  the  information  is  not  specifically 
required  by  the  applicable  risk  disclosure  rule. 

"See,  e.g..  17  C.F.R.  Part  18  (1996). 
.  '»See,  e.g.,  17  CF.R.  Parts  17  and  21  (1996). 
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registration  under  section  8a(2)  of  the  CEA, 
7  U.S.C.  12(a)(2)  (1994); 

B.  It  will  monitor  Dealers  to  which  relief 
is  granted  for  compliance  with  the  regulatory 
requirements  for  which  substituted 
compliance  is  accepted  and  will  promptly 
notify  the  Conunission  or  NFA  of  any  change 
in  status  of  a  Dealer  which  would  a^ect  its 
continued  eligibility  for  the  exemption 
granted  hereunder,  including  the  termination 
of  its  activities  in  the  United  States; 

C  All  transactions  on  the  Exchange  with 
respect  to  customers  resident  in  the  United 
States  will  be  made  on  or  subject  to  the  rules 
of  the  Exchange  and  be  otherwise  permissible 
as  to  U.S.  customers,  and  the  Commission 
will  receive  prompt  notice  of  all  material 
changes  to  NZSC  and  Exchange  rules,  the 
SAA  and  Client  Fund  Regulations; 

D.  It  will  carry  out  its  compliance, 
surveillance  and  rule  enforcement  activities 
with  respect  to  solicitations  and  acceptance 
of  orders  by  designated  Dealers  of  U.S. 
customers  for  otherwise  p>ermissible 
transactions  involving  options  and  futures 
business  on  non-U.S.  exchanges  to  the  same 
extent  that  the  Exchange  conducts  such 
activities  in  regard  to  Exchange  business; 

E.  Customers  resident  in  the  United  States 
will  be  provided  no  less  stringent  regulatory 
protection  than  New  Zealand  customers 
under  all  relevant  (Hovisions  of  New  Zealand 
law; 

F.  It  consents  to  maintain  all  Exchange 
records  for  a  minimum  of  five  years;  and 

G.  It  will  cooperate  with  the  Commission 
with  respect  to  any  inquiries  concerning  any 
activity  sui^ect  to  r^ulation  under  the  Part 
30  rules,  including  sharing  the  information 
specified  in  Appendix  A  to  the  f^rt  30  rules 
on  an  "as  needed"  basis  in  accordance  with 
the  agreed  information  sharing  arrangement 
and  will  use  its  best  efforts  to  notify  the 
Commission  if  it  becomes  aware  of  any 
infoilnation  which  in  its  judgment  affects  the 
financial  or  operational  viability  of  a  New 
Zealand-domiciled  Dealer  doing  business  in 
the  United  States  under  the  exemption 
granted  by  this  Order. 

II.  Each  Dealer  seeking  rule  30.10  relief 
hereunder  must  apply  in  writing  whereby  it: 

A.  Consents  to  jurisdiction  in  the  United 
States  under  the  Act  and  files  a  valid  and 
binding  appointment  of  an  agent  in  the 
United  States  for  service  of  process  in 
accordance  with  the  requirements  set  forth  in 
Conunission  rule  30.5,  17  CFR  30.5  (1996); 

B.  Acknowledges  that  it  can  be  required  by 
the  Exchange  to  provide  the  Exchange 
immediate  access  to  its  books  and  records 
related  to  transactions  under  Part  30  required 
to  be  maintained  under  the  applicable  laws 
and  Exchange  rules  in  effect  in  New  Zealand 
and  that  th?  Exchange  will  cooperate  in 
providing  access  to  such  books  and  records 
to  the  Commission  in  accordance  with  the 
agreed  upon  information  sharing 
arrangement; 

C  Consents  that  all  futures  or  regulated 
option  transactions  with  respect  to  customers 
resident  in  the  United  States  %«rill  be  made  on 
or  subject  to  the  rules  of  the  Exchange  or  any 
other  exchange,  other  than  a  contract  market 
designated  as  such  pursuant  to  section  5  of 
the  Act,  and  will  be  undertaken  consistent 
with  the  rules  of  the  N2^SC  and  Exchange  and 


applicable  provisions  of  the  SAA  and  Client 
Funds  Regulations; 

D.  Represents  that  no  principal,  and  no 
employee  who  solicits  or  accepts  orders  from 
U.S.  customers,  would  be  disqualified  from 
directly  applying  to  do  business  in  the 
United  States  under  section  8a(2)  of  the  CEA, 
7  U.S.C  12a(2)  (1994),  and  consente  to  notify 
the  Commission  promptly  of  any  change  in 
that  representation  ba^d  on  a  change  in 
control  as  generally  defmed  in  Commission 
rule  3.32.  17  CFR  3.32  (1996); 

E.  Discloses  the  identity  of  each  subsidiary 
or  affiliate  domiciled  in  the  United  States 
with  a  related  business  (e.g.,  banks  and 
broker/dealer  aSiliates)  and  provides  a  brief 
description  of  such  subsidiary's  or  affiliate's 
principal  business  in  the  United  States: 

F.  Consents  to  participate  in  any  NFA 
ffli>itration  program  which  offers  a  procedure 
for  resolving  customer  disputes  on  the  papers 
where  such  disputes  involve  representations 
or  activities  with  resiiect  to  transactions 
under  Part  30,  and  consents  to  notify 
customers  resident  in  the  United  States  of  the 
availability  of  such  a  program;  and  if  the  U.S. 
customer  elects  NFA  arbitration,  that.the 
Dealer  consents  to  participate  in  NFA 
arbitration  even  in  circumstances  where  the 
claim  involves  a  matter  arising  primarily  out 
of  delivery,  clearing,  settlement  or  floor 
practices; 

G.  Consents  to  maintain  all  firm  records  for 
a  minimum  of  five  years; 

H.  Undertakes  to  copply  with  the 
applicable  provisions  of  New  Zealand  law 
and  Exchange  and  NZSC  rules  which  form 
the  basis  upon  which  this  exemption  from 
certain  provisions  of  the  Act  is  granted; 

I.  Agrees  to  provide  to  any  U.S.  customer 
either  the  generic  risk  disclosure  statement 
approved  by  the  Commission  under  rule 
1.5S(c),  or  the  risk  disclosure  statements 
mandated  by  Commission  rules  30.6(a)  (i.e., 
1.55(a)|  and  33.7,  and  applicable  Commission 
orders,  as  appropriate; ■' 

J.  With  respect  to  transactions  effected  on 
behalf  of  U.S.  customers  on  the  NZFOE, 
complies  with  the  regulations  relating  to 
segregation  of  client  funds  under  NZFOE 
rules  and  New  Zealand  laws; 

K.  With  respect  to  transactions  effected  on 
behalf  of  U.S.  customers  on  any  non-U.S. 
futures  and  options  exchange  other  than  the 
NZFOE  and  the  SFE  ^.  whether  by  the     , 
Dealer  directly  as  a  clearing  member  of  such 


"See,  e.g..  CFTC  Advisory  No.  90-1  [1987-1990 
Transfer  Binder]  Comm.  Put.  L.  Rep.  (CCH)  1 24,597 
(Feb.  21, 1990)  (disclosure  statement  related  to  the 
deferred  payment  of  options  premiums). 

»NZFOE  is  a  wholly-owned  subsidiary  of  SFE, 
which  received  rule  30.10  relief  from  the 
Commission  on  November  1,  1988.  53  PR  44856 
(Nov.  7.  1988).  The  SFE  and  its  members  are 
required  to  segregate  customer  funds  from  money 
and  property  belonging  to  the  firm  and  cannot  use 
customer  funds  to  satisfy  the  nnn's  obligations, 
both  at  the  firm  level  and  at  the  SFE  clearing  house 
in  connection  with  all  transactions  effected  on  the 
SFE.  See  Section  1209  of  the  Australian 
Corporations  Law:  SFE  Article  43:  and  SFE  Clearing 
House  By-Law  41.  Consequently,  with  respect  to 
transactions  on  the  SFE  on  behalf  of  U.S.  foreign 
futures  and  options  customers,  NZFOE  Dealers  may 
comply  with  existing  NZFOE  and  SFE  rules  in 
connection  with  paragraph  K  relating  to  tlie  foreign 
futures  and  options  secured  amount. 


Other  exchange  or  through  the  intermediation 
of  one  or  more  intermediaries,  complies  with 
paragraphs  1,  2  or  3  below: 

1.  a.  Must  maintain  in  a  separate  account 
or  accounts  money,  securities  and  property 
in  an  amount  at  least  sufficient  to  cover  or 
Sta*isfy  all  of  its  current  obligations  to  U.S. 
customers  denominated  as  the  foreign  futures 
or  foreign  options  secured  amount; 

b.  May  not  commingle  such  money, 
securities  and  property  with  the  money, 
securities  or  projjerty  of  the  Dealer,  with  any 
proprietary  account  of  such  [)ealer,  and  may 
not  use  such  money,  securities  and  property 
to  secure  or  guarantee  the  obligations  of,  or 
extend  credit  to,  the  Dealer  or  any 
proprietary  account  of  the  Dealer, 

c.  May  deposit  together  with  the  secured 
amount  required  to  be  on  deposit  in  the 
separate  account  or  accounts  referred  to  in 
paragraph  1.  a.  above  money,  securities  or 
property  held  for  or  on  behalf  of  non-U.S. 
customers  of  the  Dealer  for  the  purpose  of 
entering  into  foreign  futures  and  options 
transactions.  In  such  a  case,  the  amount  that 
must  be  def>08ited  in  such  separate  account 
or  accounts  must  be  no  less  than  the  greater 
of  (1)  the  foreign  futures  and  foreign  options 
secured  amount  required  by  paragraph  1.  a. 
above  plus  the  amount  that  would  be 
required  to  be  on  deposit  if  all  such 
customers  (including  non-U.S.  customers) 
were  subject  to  such  requirement,  or  (2)  the 
foreign  futures  and  foreign  options  secured 
amount  required  by  paragraph  1.  a.  above 
plus  the  amount  required  to  be  held  in  a 
separate  account  or  accounts  for  or  on  behalf 
of  such  non-U.S.  customers  pursuant  to  any 
applicable  law,  rule  or  regulation  or  order,  or 
any  rule  of  any  self-regulatory  organization; 

d.  The  se|>arate  account  or  accounts 
referred  to  in  paragraph  1.  a.  above  must  be 
maintained  under  an  account  name  that 
clearly  identifies  them  as  such,  with  any  of 
the  following  depositories: 

(1)  Another  person  registered  with  the 
Commission  as  a  futures  commission 
merchant  ("FCM"),  or  a  firm  exempted  from 
FCM  registration  pursuant  to  CFTC  rule 
3010; 

(2)  The  clearing  organization  of  any  foreign 
board  of  trade; 

(3)  Any  member  and/or  clearing  member  of 
such  foreign  board  of  trade;  or 

(4)  A  bank  or  trust  company  which  any  of 
the  deptositories  identified  in  (l)-(3)  above 
may  use  consistent  with  the  applicable  laws 
and  rules  of  the  jurisdiction  in  which  the 
depository  is  located;  and 

e.  The  separate  account  or  accounts 
referred  to  in  paragraph  1.  a.  may  be  deemed 
a  good  secured  amount  depository  only  if  the 
Dealer  obtains  and  retains  in  its  files  for  the 
f)eriod  required  by  applicable  law  and 
Exchange  rules,  a  written  acknowledgement 
from  such  septarate  account  depository  that: 

(1)  It  was  informed  that  such  money, 
securities  or  property  are  held  for  or  on 
behalf  of  customers  of  the  Dealer;  and 

(2)  It  will  ensure  that  such  money, 
securities  or  property  will  be  held  and 
treated  at  all  times  effectively  in  accordance 
with  the  provisions  of  this  paragraph;  and, 
provided  further,  that  the  Dealer  assures  itself 
that  such  separate  account  depository  will 
not  pass  on  such  money,  securities  or 


<   . 
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property  to  any  other  depository  unlass  the 
Dealer  has  assured  itself  that  all  such  other 
separate  account  depositories  wU4  treat  such 
fiinds  in  a  manner  consistent  with  the 

Erocedures  described  in  this  paragraph  1 
erein;  ^'  or 

2.  Must  set  aside  funds  constituting  the 
entire  secured  amount  requirement  in  a 
separate  account  as  set  forth  in  Commission 
rule  30.7, 17  CTR  S  30.7  (1996),  and  treat 
those  funds  in  the  manner  described  by  that 
iiile;or 

3.  Must  comply  with  the  terms  and 
procedures  of  paragraph  1  or  2,  with  the 
amount  required  to  be  segregated  under 
N2IFOB  rules  and  New  ZMland  laws  to  be 
substituted  for  the  secured  amount 
requirement  as  set  forth  in  such  paragraphs.^ 


'■  This  proviso  is  intended  to  ensure  that  the 
originating  Dealer  makes  reaeonable  inquiries  and 
understands  prior  to  the  initiation  of  a  trade  the 
conditions  under  which  its  customers'  funds  will  be 
held  at  all  subsequent  depositories,  so  that  it  may 
determine  whether  it  may  count  a  particular 
intermediary  or  clearing  house  as  a  good  separate 
account  depository  for  purposes  of  this  Order  or 
must  alternatively  set  aside  funds  in  the  manner  set 
forth  in  paragraph  2.  The  Dealer  Initially  would 
discuss  with  its  immediate  intermediary  broker 
whether  funds  will  be  transferred  to  any  subsequeat 
depositories  and  determine  the  conditions  under 
which  such  funds  would  be  treated.  Compliance 
with  this  condition  would  be  satisfied  by  the  Dealer 
obtaining  relevant  information  or  assurances  from 
appropriate  sources  such  as,  for  example,  the 
immediate  intermediary  broker,  exchanges  or 
clearinghouses,  exchange  regulators,  banks, 
attorneys  or  regulatory  references. 

This  requirement  is  intended  to  ensure  that  funds 
provided  by  U.S.  customers  for  foreign  futures  and 
optioru  transactions,  whether  held  at  a  U.S.  FCM 
under  rule  30.7(c)  or  a  firm  exempted  from 
registration  as  an  FCM  under  CFTC  rule  30.10,  will 
receive  equivalent  protection  at  all  intermediaries 
and  exchange  clearing  organizations.  Thus,  for 
example,  an  exchange  that  does  not  segregate 
customer  from  firm  obligations  and  firms  which 
trade  on  such  exchanges  and  which  do  not  arrange 
to  comply  otherwise  with  any  of  the  procedures 
described  in  paragraph  K  would  not  be  deemed  an 
acceptable  separate  account.  Speciflcally,  such 
exchange  or  firms  could  not  provide  a  valid  and 
binding  acknowledgement  to  a  rule  30.10  exempted 
firm. 

This  provision  is  not  intended  to  create  a  duty  on 
a  rule  30.10  firm  that  it  audit  any  intermediaries  for 
continued  compliance  with  the  undertakings  it  has 
obtained  based  on  discussions  with  those  relevant 
intermediaries.  It  is  intended  to  make  clear  that 
fimu  must  engage  in  a  due  diligence  inquiry  before 
customer  funds  are  sent  to  another  intermediary 
and  take  appropriate  action  (i.e.,  set  aside  funds)  in 
the  event  that  it  becomes  aware  of  facts  leading  it 
to  conclude  that  customer  funds  are  not  l>eing 
handled  consistent  with  the  requirements  of 
Commission  rules  or  relevant  rule  30.10  order  l>y 
any  subsequent  intermediary  or  clearing  house. 

"The  Client  Funds  Regulations  permit  a  Dealer 
to  send  client  funds  to  a  depository  outside  New 
Zealand  which  cacutot  or  will  not  provide  the 
acknowledgement  required  by  the  Client  Funds 
Regulations,  provided  that  the  Dealer  has  first: 

— advised  the  client  that  the  money  may  not 
receive  the  protection  afforded  by  section  20  of  the 
Client  Funds  Regulations  (i.e.,  segregation);  and 

— obtained  the  written  agreement  of  the  client 
that  notwithstanding  such  notice,  the  money  may 
be  credited  to  the  client  funds  account  See  section 
10  of  the  Client  Funds  Regulations. 

The  Commission  notes,  however,  that  such 
«raivar  is  inconsistent  with  the  term«  of  this  Order 


Upon  filing  of  the  notice  required 
under  paragraph  I.  B.  as  to  any  such 
Dealer,  the  rule  30.10  relief  granted  by 
this  Order  may  be  suspended 
immediately  as  to  that  Dealer,  lliat 
suspension  will  remain  in  effiect 
pending  further  notice  by  the 
Commission,  or  the  Commission's 
designee,  to  the  Dealer  and  the 
Exchange  and/qr  any  applicable 
regulatory  or  self-regulatory 
organization. 

Any  material  changes  or  omissions  in 
the  facts  and  circumstances  pursuant  to 
which  this  Order  is  granted  mi^t 
require  the  Commission  to  reconsider  its 
finding  that  the  standards  for  issuance 
of  an  ^tler  under  Commission  rule 
30.10,  including  Appendix  A  of  rule 
30.10,  have  generally  been  satisfied. 

Further,  ifexperience  demonstrates 
that  the  continued  effiectiveness  of  this 
Order  in  general,  or  with  respect  to  a 
particular  Dealer,  would  be  contrary  to 
public  policy  or  the  public  interest,  or 
that  the  systems  in  place  for  the 
exchange  of  information  or  other 
circimistances  do  not  warrant 
continuation  of  the  exemptive  relief 
granted  herein,  the  Commission  may 
condition,  modify,  suspend,  terminate, 
withhold  as  to  a  specific  Dealer,  or 
otherwise  restrict  the  exemptive  relief 
granted  in  this  Order,  as  appropriate,  on 
its  own  motion.  If  necessary,  provisions 
will  be  made  for  servicing  existing 
client  positions. 

List  of  Snlqects  in  17  CFR  Part  30 

Commodity  futures.  Commodity 
options,  Foreign  futures  and  options. 

Accordingly,  17  CFR  Part  30  is 
amended  as  set  forth  below:  . 

PART  30— FOREIGN  FUTURES  AND 
FOREIGN  OPTIONS  TRANSACTIONS 

1.  The  authority  citation  for  part  30 
continues  to  read  as  follows: 

Authority:  Sees.  2(a)(lKA),  4, 4c,  and  8a  of 
the  Ckunmodity  Exchange  Act,  7  U.S.Q  2, 6, 
6c  and  12a. 

2.  Appendix  C  to  part  30  is  amended 
by  adding  at  the  end  of  the  appendix  the 
following  entry  to  read  as  follows: 

Appendix  C — Foreign  Petitioiiers 
Granted  Relief  From  the  Application  of 
Certain  of  the  Part  30  Rules  Pursuant  to 
§30.10 

•        *        •        •        • 

Finns  designated  by  the  New  Zealand 
Futures  and  Options  Exchange 
("NZFOE") 


FR  date  and  citation, . 
FR . 


1«06. 


Issued  in  Washington,  D.C,  on  December 
3.1996. 
IwnA-Welib, 

Secretary  to  tite  Commission. 
(FR  Doc.  96-31326  Filed  12-9-46;  8:4S  ami 

IS1-«1-U 


requiring  that  the  secured  amount  funds  of  U.S. 
foreign  futures  and  options  customers  (or  the 
segregated  amount  under  New  Zealaiul  law)  be  in 
appropriate  separate  account  locations  and 
protected  for  the  benefit  of  such  custoinan. 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Part  178 
(Doctot  Na  94F-02S1] 

Indirect  Food  Additives:  Adjuvants, 
Production  Aids,  and  Sanltizers 

AQBCY:  Food  and  Drug  Administration, 

HHS. 

action:  Final  rule. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  amending  the 
food  additive  regulations  to  provide  for 
the  safe  use  of  1 ,4-bis[(2,4.6- 
•trimethylphenyl)amino]-9,10- 
anthracenedione  as  a  colorant  in 
polyethylene  phthalate  polymers 
intended  for  use  in  food-contact  articles. 
This  action  is  in  response  to  a  petition 
filed  by  Registration  and  Consulting  Co. 
AG. 

DATES:  Effective  December  10. 1996; 
%vritten  objections  and  requests  for  a 
hearing  January  9, 1997, 
AODRKSES:  Submit  written  obiections  to 
the  Docicets  Management  Branch  (HFA- 
305),  Food  and  Drug  Administration, 
12420  Parklawn  Dr.,  rm.  1-23, 
Rockville,  MD  20657. 
FOR  FURTHER  INFORMATION  CONTACT:  Vir 
D.  Anand,  Center  for  Food  Safety  and 
Applied  Nutrition  (HFS-216),  Food  and 
Drug  Administration.  200  C  St.  SW., 
Washington,  DC  20204,  202-418-3081. 
SUPPLBieiTARY  INFORMATION:  In  a  notice 
published  in  the  Federal  Register  of 
August  2, 1994  (59  FR  39366),  FDA       ' 
announced  that  a  food  additive  petition 
(FAP  4B4423)  had  been  filed  by 
Registration  and  Consulting  Co.  AG,  c/ 
0  Bruce  A.  Schwemmer,  Bruce 
EnviroExcel  Group,  Inc..  94  Buttermilk 
Bridge  Rd.,  Washington.  N)  07882 
(formerly,  c/o  Reynaldo  A.  Gustilo, 
125A  18th  St.,  suite  142,  Newport  Plant, 
Jersey  Qty,  NJ  07310).  The  petition 
proposed  to  amend  the  food  additive 
regulations  in  §  178.3297  Colorants  for 
polymers  (21  CFR  178.3297)  to  provide 
for  the  safie  use  of  l,4-bis((2,4,6- 
trunethylphenyl)aminol-9,l0- 
anthracenedione  (C.I.  Solvent  Blue  104) 
as  a  colorant  in  polyethylene  phthalate 
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polymera  complying  writh  21  CFR 
177.1630,  intended  for  use  in  food- 
contact  articles. 

Upon  review  of  information  provided 
by  the  petitioner,  FDA  concluded  that 
the  use  of  CI.  Solvent  Blue  104  as  a 
synonym  for  the  colorant  may  cause 
confusion  because  it  is  identified  by  a 
different  CAS  Reg.  No.  (71872-84-9) 
than  the  CAS  Reg.  No.  for  the  colorant 
itself  (116-75-6).  Therefbie,  this  final 
rule  identifies  the  colorant  only  by  its 
CAS  Reg.  name  {1.4-bisI(2,4,6- 
trimethylphe^yl)aminol-9,10- 
anthracenedione)  and  the  corresponding 
CAS  Reg.  No.  (116-75-6). 

In  FDA's  evaluation  of  the  safety  of 
this  food  additive,  the  agency  has 
reviewed  the  safety  of  the  additive  itself 
and  the  chemical  impurities  that  may  be 
present  in  the  additive  resulting  firom  its 
manufacturing  process.  Although  the 
additive  itself  bias  not  been  shown  to 
cause  cancer,  it  has  been  foimd  to 
contain  minute  amounts  of  2,4,6- 
trimethylaniline,  which  is  a 
car9inogenic  impurity  resulting  from  the 
manufacture  of  die  additive.  Residual 
amounts  of  reactants  and  manufacturing 
aids,  such  as  2,4,6-trimethylaiiiline,  are 
commonly  found  as  contaminants  in 
chemical  products,  including  food 
additives. 

L  Determination  of  Safisty 

Under  the  so-called  "general  safety 
clause"  of  the  Federal  Food,  Drug,  and 
Cosmetic  Act  (the  act)  (21  U.S.C. 
34a(c)(3)(A)),  a  food  additive  cannot  be 
approved  for  a  particular  use  unless  a 
fair  evaluation  of  the  data  available  to 
FDA  establishes  that  the  additive  is  safe 
for  that  use.  FDA's  food  additive 
regulations  (21  CFR  170.3(i))  define  safe 
as  "a  reasonable  certainty  in  the  minds 
of  competent  scientists  that  the 
substance  is  not  harmful  under  the 
intended  conditions  of  use." 

The  food  additive  anticancer  or 
Delaney  clause  of  the  act  (21  U.S.C. 
348(c)(3)(A))  provides  that  no  food 
additive  shall  be  deemed  safe  if  it  is 
found  to  induce  cancer  when  ingested 
by  man  or  animal.  Importantly, 
however,  the  Delaney  clause  applies  to 
the  additive  itself  and  not  to  the 
impurities  in  the  additive.  That  is, 
where  an  additive  itself  has  not  been 
shown  to  cause  cancer,  but  contains  a 
carcinogenic  impurity,  the  additive  is 
properly  evaluated  undm  the  general 
safi^  clause  using  risk  assessment 
procedures  to  determine  whether  there 
is  a  reasonable  certainty  that  no  harm 
will  result  from  the  proposed  use  of  the 
additive,  Scott  v.  FDA,  728  F.2d  322 
(6th  Or.  1984). 


ILSaiiBtyofPetUioaedUaeoftlie    ^, 
Additive 

FDA  estimates  that  the  petitioned  use 
ofthe  additive,  l,4-bis((2,4,6-    '      f- . 
trimethylphenyl)amino|-9.10- 
anthracanedione,  will  result  in  exposure 
to  no  greater  than  0.2  part  per  billion  of 
the  additive  in  the  daily  diet  (3 
kilograms  (kg))  or  an  estimated  daily 
intake  (EDI)  of  0.6  microgram  per  person 
per  day  (/person/day)  (Ref.  1). 

FDA  does  not  ordinarily  consider 
chronic  toxicological  studies  to  be 
necessary  to  determine  the  safety  of  an 
additive  whose  use  will  result  in  such 
low  exposure  levels  (Ref.  2),  and  the 
agency  has  not  required  such  testing 
here.  However,  the  agency  has  reviewed 
the  available  toxicological  data  on  the 
additive  and  concludes  that  the 
estimated  small  dietary  exposure  to  this 
additive  is  safe. 

FDA  has  evaluated  the  safety  of  this 
additive  under  the  general  safety  clause, 
considering  all  available  data  and  using 
risk  assessment  procedures  to  estimate 
the  upper-boimd  limit  of  lifetime 
hiunan  risk  presented  by  2,4,6- 
trimethylaniline,  the  carcinogenic  '' 

chemical  that  may  be  present  as  an 
impurity  in  the  additive.  The  risk 
evaluation  of  2,4,6-trimethylaniline  has 
two  aspects:  (1)  Assessment  of  the 
worst-case  exposure  to  the  impurity 
from  the  proposed  use  of  the  additive; 
and  (2)  extrapolation  of  the  risk 
observed  in  the  animal  bioassay  to  the 
conditions  of  probable  exposure  to 
humans. 

A.  2.4,6-TrimethylaniIine      ''*■ 

FDA  has  estimated  the  hypothetical 
worst-case  exposure  to  2,4,6- 
trimethylaniline  from  the  petitioned  use 
of  the  additive  as  a  colorant  in 
polyethylene  phthalate  polymers  to  be 
1.3  parts  per  trillion  in  the  daily  diet  (3 
kg),  or  3.9  nanograms  (ng)/person/day 
(Ref.  1).  The  agency  used  data  from  a 
long-term  rodent  bioassay  on  2,4.6- 
trimethylaniline  conducted  by 
Weisbuiger  et  al.  (Ref.  3),  to  estimate  the 
upper-botmd  limit  of  lifetime  human 
risk  bom  exposure  to  this  chemical 
resulting  from  the  proposed  use  of  the 
additive.  The  authors  reported  that  the 
test  material  caused  significantly 
increased  incidence  of  liver  tumors  in 
male  and  female  mice  and  female  rats 
and  lung  tumors  in  male  rats. 

Based  on  the  estimated  worst-case 
exposure  to  2.4,6-trimethylaniline  of  3.9 
ng/person/day,  FDA's  Center  for  Food 
Safety  and  Applied  Nutrition  estimates 
that  a  worst-case  upper-bound  limit  of 
lifetime  human  risk  from  the  use  of  the 
subject  additive  is  4.2  x  10-',  or  4.2  in 
a  billion  (Reb.  4,  5,  and  6).  Because  of 


the  numerous  conservative  assumptions 
used  in  calculating  the  exposure 
estimate,  the  actual  Kfetime-averaged 
individual  exposure  to  2,4,6- 
trimethylaniline  is  likely  to  be 
substantially  less  than  the  worst-case 
exposure,  and  therefore,  the  upper- 
bound  lifatime  human  risk  would  be 
less.  Thus,  the  agency  concludes  that 
there  is  reasonable  certainty  that  no 
harm  from  exposure  to  2,4,6- 
trimethylaniline  would  result  frtmi  the 
proposed  use  ofthe  additive. 

B.  Need  for  Specifications 

The  agency  has  also  considered 
whether  specifications  are  necessary  to 
control  the  amount  of  2,4,6- 
trimethylaniline  present  as  an  impurity 
in  the  additive.  The  agency  finds  that 
specifications  are  not  necessary  for  the 
following  reasons:  (1)  Because  ofthe 
low  level  at  which  2,4.6- 
trimethylaniline  may  be  expected  to 
remain  a$  an  impurity  following 
production  of  the  additive,  the  agency 
would  not  expect  the  impurity  to 
become  a  component  of  food  at  other 
than  extremely  low  levels;  and  (2)  the 
upper-bound  limit  of  lifetime  human 
risk  bom  exposure  to  the  impurity,  even 
under  worst-case  assumptions,  is  very 
low,  less  than  1.1  in  a  billion. 

m.  Conclusion 

FDA  has  evaluated  the  data  in  the 
petition  and  other  relevant  material  and 
concludes  that  the  proposed  use  of  the 
additive  as  a  colorant  for  polyethylene 
phthalate  polymers  in  contact  with  food 
is  safe.  Based  on  this  information,  the 
agency  has  also  concluded  that  the 
additive  will  have  the  intended 
technical  effect.  Therefore,  the  agency 
concludes  that  the  regulations  in 
§  178.3297  should  be  amended  as  set 
forth  below. 

In  accordance  with  §  171.1(h)  (21  CFR 
171.1(h)),  the  petition  and  the 
documents  that  FDA  considered  and 
relied  upon  in  reaching  its  decision  to 
approve  the  petition  are  available  for 
inspection  at  the  Center  for  Food  Safety 
and  Applied  Nutrition  by  appointment 
with  the  information  contact  persmi 
listed  above.  As  provided  in  $  171.1(h), 
the  agency  will  delete  bom  the 
documents  any  materials  that  are  not 
available  for  public  disclosure  before 
making  the  documents  available  for 
inspection. 

IV.  Environinental  Inq>act 

The  agency  has  carefully  considered 
the  potential  environmental  effects  of 
this  action.  FDA  has  concluded  that  the 
action  will  not  have  a  significant  impact 
on  the  human  environment,  and  that  an 
environmental  impact  statement  is  not 
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required.  The  agency's  finding  of  no 
significant  impact  and  the  evidence 
supporting  that  finding,  contained  in  an 
environmental  assessment,  may  be  seen 
in  the  Dockets  Management  Branch 
(address  above)  between  9  a.m.  and  4 
pjn-,  Monday  through  Friday. 

V.  Objections 

Any  person  who  will  be  adversely 
affecteo  by  this  regulation  may  at  any 
time  on  or  before  January  9, 1997,  file 
with  the  Dockets  Management  Branch 
(address  ebove)  written  objections 
thereto.  Each  objection  shall  be 
separately  numbered,  and  each 
numbered  objection  shall  specify  with 
particularity  the  provisions  of  the 
regulation  to  which  objection  is  made 
and  the  grounds  for  the  objection.  Each 
numbered  objection  on  which  a  hearing 
is  requested  shall  specifically  so  state. 
Failure  to  request  a  hearing  for  any 
particular  objection  shall  constitute  a 
waiver  of  the  right  to  a  hearing  on  that 
objection.  Each  numbered  objection  for 
which  a  hearing  is  requested  shall 
include  a  detailed  description  and 
analysis  of  the  specific  factual 
information  intended  to  be  presented  in 
support  of  the  objection  in  the  event 
that  a  hearing  is  held.  Failure  to  include 
such  a  description  and  analysis  for  any 
particular  objection  shall  constitute  a 
waiver  of  the  right  to  a  hearing  on  the 
objection.  Three  copies  of  all  documents 
shall  be  submitted  and  shall.be 
identified  with  the  docket  number 


found  in  brackets  in  the  heading  of  this 
document.  Any  objections  received  in 
response  to  the  regulation  may  be  seen 
in  the  Dockets  Management  Branch 
between  9  a.m.  and  4  p.ra..  Monday 
through  Friday. 

VI.  References 

The  following  references  have  been 
placed  on  display  in  the  Dockets 
Management  Branch  (address  above) 
and  may  be  seen  by  interested  persons 
between  9  a.m.  and  4  p.m.,  Monday 
through  Friday. 

1.  Memorandum  from  the  Chemistry 
Review  Branch  (HFS-247)  to  the  Indirect 
Additives  Branch  (HFS-216)  concerning  PAP 
4B4423:  Dietary  Concentrations  of  the 
Additive  and  the  Impurity  (2,4,6- 
trimethylaniline),  August  IS,  1994. 

2.  Kokoski,  C.  J.,  "Regulatory  Food 
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3.  Weisbuiger,  E.  K.,  A.  B.  Russfield,  F. 
Hombvuger, }.  H.  Weisburger,  E.  Boger,  C  G. 
Van  Dongen,  and  K.  C  Chu,  "Testing  of 
Twenty-One  Environmental  Aromatic 
Amines  or  Derivatives  for  Long-Term 
Toxicity  or  Carcinogenicity,"  Journal  of 
Environmental  Pathology  and  Toxicology, 
vol.  2.  pp.  325-356, 1978. 

4.  Memorandum  from  Executive  Secretary, 
Cancer  Assessment  Committee  (HFS-227)  to 
Chairman,  Cancer  Assessment  Committee, 
and  Chairman,  Quantitative  Risk  Assessment 
Committee:  Worst-case  Risk  Assessment  for 
2,4,6-triraethylaniiine,  December  18, 1995. 

5.  Memorandum  from  Executive  Secretary, 
Cancer  Assessment  Committee  (HFS-227)  to 


Chairman,  Cancer  Assessment  Committee, 
and  Chairman,  Quantitative  Risk  Assessment 
Committee:  Ctwrection  to  December  18. 1995. 
memorandum:  Worst-case  Risk  Assessment 
for  2,4,6-trimethylaniline,  August  15, 1996. 

6.  Memorandum  from  Executive  Secretary, 
Cancer  Assessment  Committee  (HPS-227)  to 
Chairman,  Cancer  Assessment  Committee, 
and  Chairman,  Quantitative  Risk  Assessment 
Conunittee:  Risk  Assessment  for  2,4.6- 
trimethylaniline,  August  16, 1996. 

List  of  Sobiects  in  21  CFR  Part  178 

Food  additives.  Food  packaging. 

Therefore,  under  the  Federal  Food. 
Drug,  and  Cosmetic  Act  and  under 
audwrity  delegated  to  the  Commissioner 
ofFood  and  Drugs.  21  CFR  part  178  is  ' 
amended  as  follows: 

PART  178— INDIRECT  FOOD 
ADOmVES:  ADJUVANTS, 
PRODUCTION  AIDS,  AND  SANITIZERS 

1.  The  authority  citation  for  21  CFR 
part  178  continues  to  read  as  follows: 

Authority:  Sees.  201,  402.  409,  721  of  the 
Ferieral  Pood,  Drug,  and  Cosmetic  Act  (21 
U.S.C  321,  342,  348,  379e). 

2.  Section  178.3297  is  amended  in  the-^^ 
table  in  paragraph  (e)  by  alphabetically  /^ 
adding  a  new  entry  under  the  headings  f 
"Substances"  and  "Limitations"  to  reaa 

as  follows:  ( 

f17a3297    Colorants  tor  polymei*.  ) 


(e)* 


Substances 


1.4-Bi8l(2,4.6-trimettiylphenyflaminol-9.10-anthracenedione  (CAS  Reg. 
No.  116-75-6). 


Ljiitettons 


For  use  at  levels  not  to  exceed  OiXXM  percent  by  weight  of  poly- 
ethylene phthalate  polymers  complying  with  §  177.1630  of  this  chap- 
ter. 


Dated:  November  27, 1996. 
WilUun  K.  Hubbar^  ..  .,  «. 

Associate  Commissioner  for  Policy 
Coordination. 

(PR  Doc.  96-31361  Piled  12-9-96;  8:45  am) 
MJJNQ  COOe  41M-01-F 


DEPARTMENT  OF  TRANSPORTATION 

Coast  Guaid 

33  CFR  Part  100 

[CQO07-«6-06q 

Rm  2115-AE46 

Spadal  Local  Regulations;  Rada 
Fajanlo,  East  of  Villa  Marina,  Fajardo, 
PR 

AQBICY:  Coast  Guard,  DOT. 

action:  Temporary  final  rule. 

summary:  Special  local  regulaticHis  are 
being  adopted  for  the  AC  Delco  OCEshore 


Invitational.  This  event  will  be  held 
from  1  p.m.  AST  (Atlantic  Standard 
Time)  to  2:30  p.m.  AST  on  December 
15, 1996,  on  the  waters  of  Rada  Fajardo, 
due  East  of  Villa  Marine.  Fajardo,  Puerto 
Rico.  During  this  event,  race  boats  will 
be  competing  at  high  speeds  with 
numerous  spectator  craft  in  the  area, 
creating  an  extra  or  unusual  hazard  on 
the  navigable  waterways.  Therefore, 
these  regulations  are  necessary  to 
provide  for  the  safety  of  life  on  the 
navigable  watera  during  the  event. 

EFFECTIVE  DATE:  'Diese  regulations 
become  effective  from  12:30  pjn.  AST 
to  3  p.m.  AST,  December  15, 1996. 
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FOR  FURTHER  INFORMATKM  CONTACT: 
LTJG  D.  L.  Garrison,  Project  Officer, 
Coast  Guard  Greater  Antilles  Section, 
Puerto  Rico,  at  (787)  729-«800, 
extension  227. 

SUPPLBSNTARY  MFORMATION:  In 
accordance  with  5  U.S.C.  553,  a  notice 
of  proposed  rulemaking  has  not  been 
published  for  these  regulations  and 
good  cause  exists  for  making  them 
effective  in  less  than  30  days  from  the 
date  of  publication.  Following  normal 
rulemaking  procedures  would  have 
been  impracticable,  because  the  permit 
application  was  received  by  the  unit 
less  than  six  weeks  before  the  scheduled 
date  for  the  event  , 

Discnssion  of  Reginlations 

The  event  requiring  these  regulations 
is  the  AC  Delco  Offshore  InvitaticmaL 
This  event  will  be  held  from  1  p.m.  AST 
to  2:30  p.m.  AST  on  December  15, 1996, 
in  the  waters  of  Rada  Fafardo  due  east 
of  Villa  Marine.  Fajardo,  Puerto  Rico. 
The  race  boats  will  be  competing  at  high 
speeds  with  numerous  spectator  craft  in 
the  area,  creating  an  extra  or  unusual 
hazard  in  the  navigable  waterways. 
These  regulations  are  required  to 
provide  for  the  safety  of  life  on  the 
navigable  waters  during  the  running  of 
the  AC  Delco  Offshore  Invitational. 

These  regulations  will  establish  a 
regulated  area  in  the  waters  of  Rada 
Fajardo,  due  East  of  Villa  Marine, 
Fajardo,  Puerto  Rico,  starting  at  lft-20. 
ON.  065-37.2W,  then  North  to  18- 
22.4N,  065-37.2W.  then  North  East  to 
18-23.2N,  065-36.1W,  then  South  East 
to  18-22.0N,  065-34.8W.  then  South  to 
18-20.0N,  065-34.8W  and  back  to 
origin.  All  coordinates  referenced  use 
Datura:  NAD  1983. 

Regulatory  Evaluation 

This  regiUation  is  not  a  significant 
regulatory  action  under  section  3(f)  of 
Executive  Order  12866  and  does  not 
require  an  assessment  of  potential  costs 
and  benefits  under  section  6(a)(f)  of  that 
order.  It  has  been  exempted  fit)m  review 
by  the  Office  of  Management  and 
Budget  imder  that  order.  It  is  not 
significant  under  the  regulatory  policies 
and  procedures  of  the  Department  of 
Transportation  (DOT)  (44  FR 11040; 
February  26, 1979).  The  Coast  Guard 
expects  the  economic  impact  of  this 
action  to  be  so  minimal  that  a  full 
Regulatory  Evaluation  under  paragraph 
lOe  of  the  regulated  policies  and 
procedures  of  DOT  is  unnecessary.  The 
regulated  area  encompasses  a  limited 
area  off  the  coast  of  Puerto  Rico  and 
entry  into  this  area  will  be  prohibited 
for  only  2V^  hours  on  the  day  of  the 
event 


Saudi  Entitiai 

Under  the  Regulatory  Flexibility  Act 
(5  U.S.C.  601  et  seq.),  the  Coast  Guard 
must  OHuider  whether  this  rulemaking 
will  have  a  significant  impact  on  a 
substantial  number  of  small  entities. 
"Small  entities"  include  independently 
owned  and  (grated  small  businesses 
that  are  not  dominant  in  their  field  and  . 
that  otherwise  qualify  as  "small 
business  concerns"  under  Section  3  of 
the  Small  Business  Act  (15  U.S.C.  632). 

The  Coast  Guard  certifies  imder  5 
U.S.C.  605(b)  of  the  Regulatory 
Flexibility  Act  (5  U.S.C.  601  et  seq.)  that 
this  final  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  The  regulated 
area  encompasses  a  limited  area  and 
will  be  in  effect  for  only  2V2  hours  on 
the  day  of  the  event. 

CoUection  of  Infiormation 

These  regulations  contain  no  ,  .'      • 
collection-oMnformation  requinments 
under  the  Paperwork  Reduction  Act  (44 
U.S.C  3501  et  seq.).  ,^. 

Federalism 

This  action  has  been  analyzed  in 
accordance  with  the  principles  and 
criteria  contained  in  Executive  Order 
12612,  and  it  has  been  determined  that 
this  rulemaking  does  not  have  sufficient 
federalism  implications  to  warrant  the 
prepartion  of  a  Federalism  Assessment. 

Environmental  Aaeessment 

The  Coast  Guard  has  considered  the 
environmental  impact  of  this  action 
consistent  with  Section  2.B.2.  of 
Commandant  Instruction  M16475.1B.  In 
accordance  with  that  instruction  section 
2.B.4.g.,  this  action  has  been 
environmentally  assessed  (EA 
completed),  and  the  Coast  Guard  has 
concluded  that  it  will  not  significantly 
affect  the  quality  of  the  human 
environment.  An  environmental 
assessment  and  finding  of  no  significant 
impact  have  been  prepared  and  are 
available  for  insp^lion  and  copying 
from  LTJG  D.  L.  Garrison,  Coast  Guard 
Section,  Greater  Antilles,  San  Juan, 
Puerto  Rico,  (787)  729-6800,  extension 
227.  As  a  condition  to  the  permit,  the 
applicant  is  required  to  conduct  a 
survey  of  the  race  course  one  hour  prior 
to  the  event  to  ensure  no  manatees  or 
sea  turties  are  in  the  vicinity,  to  educate 
the  operators  of  participant  and 
spectator  craft  regarding  the  possible 
presence  of  manatees  and  sea  turtles, 
and  the  appropriate  precautions  to  take 
if  the  animals  are  sighted.      \^..  - 


List  of  Subjects  in  33  CFR  Part  100 

Marine  Safety,  Navigaticm  (water). 
Reporting  and  recordkeeping 
.  requiremmits,  WatOTways. 

Temporary  Regulations 

For  reasons  set  out  in  the  preamble, 
the  Coast  Guard  amends  part  100  of  title 
33,  Code  of  Federal  Regulations,  as 
follows: 

1;  The  authority  citation  for  part  100 
continues  to  read  as  follows: 

PART 100— (AMBIOEO] 

Anthorily:  33  U^.C  1233;  49  CFR  1.46  and 
33  CFR  lOaSS. 

2.  A  temporary  secticm  100.35-T98- 
068  is  added  as  follows: 

f100.as-TW-0«8    AC  Delco  Oflahore 
InvttaMonei;  re|eitlo,  PR. 

(a)  Definitions — (1)  Regulated  Area.  A 
regulated  aree  is  established  for  the 
navigable  waters  of  Rada  Fajardo,  due 
East  of  Villa  Marine,  Fajardo,  Puerto 
Rico,  starting  at  18-20.0N,  065-37.2W, 
then  North  to  18-22.4N,  065-37.2W. 
then  North  East  to  lft-23.2N,  065- 

36.  IW,  then  South  East  to  18-22.0N, 
065-34.8W,  then  South  to  18-20.0N, 
065-34.8W  and  back  to  origin.  All 
coordinates  referenced  use  Datiun:  NAD 
1983. 

(2)  Coast  Guard  Patrol  Commander. 
The  Coast  Guard  Patrol  Commander  is 
a  commissioned,  warrant,  or  petty  * 
officer  of  the  Coast  Guard  who  has  been 
designated  by  the  Commander,  Coast 
Guard  Section,  Greater  Antilles. 

(b)  Special  Local  Regulations.  (1) 
Entry  into  the  regulated  area  by  other 
than  event  participants  is  prohibited, 
unless  otherwise  authorized  by  the 
Patrol  Commander. 

(2)  Spectator  craft  are  required  to 
remain  in  a  spectator  area  to  be 
established  by  the  event  sponsor  west  of 
Isle  Palominos. 

(3)  At  the  discretion  of  the  Patrol 
Commander,  between  scheduled  racing 
events,  traffic  may  be  permitted  to 
resume  normal  operations.  After 
termination  of  the  AC  Delco  Ofiishore 
Invitational  on  December  15, 1996,  all 
vessels  may  resume  normal  operation. 

(4)  Temporary  buoys  will  be  used 
delineate  the  course. 

(c)  Effective  Date.  This  section 
becomes  effective  from  12:30  p.m.  AST 
to  3  p.m.  AST,  on  December  15, 1996. 

Dated:  November  15, 1996. 
|J).Hiill. 

Captain,  U.S.  Coast  Guard,  Acting 
Commander,  Seventh  Coast  Guard  District 
(FR  Doc.  96-31090  Filed  12-9-96;  8:45  am) 

OOee  4SM-M-M 
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33  CFR  Part  100 

[CQO07-06-O481 

RIN2115-AE46 

Special  Local  Regulations;  Key  Weat 
Super  Boat  Race;  Key  West.  FL 

agency:  Coast  Guard,  DOT. 
action:  Final  rule. 


summary:  The  Coast  Guard  is 
establishing  permanent  special  local 
legulations  for  the  Key  West  Super  Boat 
Race  sponsored  by  Super  Boat  Racing, 
Inc.  The  Key  West  Super  Boat  Race  will 
be  held  annually  on  the  second 
Wednesday  and  Saturday  in  November, 
between  10  a.m.  and  4  p.m.  EST  . 
(Eastern  Standard  Time).  These 
regulations  are  intended  to  promote  safe 
navigation  on  the  waters  in  the  Atlantic 
Ocean  in  the  vicinity  of  Key  West, 
Florida,  by  controlling  the  trafBc 
entering,  exiting,  and  traveling  within 
these  waters.  These  regulations  are 
necessary  to  provide  for  the  safety  of  life 
on  navigable  waters  during  the  event. 
EFFECTIVE  DATE:  January  9, 1997. 
FOR  FURTHER  INF0RMATK3N  CONTACT: 
QMC  Kent.  Project  Officer,  USCXi  Group 
Key  West,  (305)  292-8727. 

SUPPt.EMB<TARY  INFORMATION: 

Regulatory  History 

On  October  11, 1996,  the  Coast  Guard 
published  a  notice  of  proposed 
rulemaking  entitled  Key  West  Super 
Boat  Race;  Key  West,  FL  [CGD07-96- 
0491  in  the  Federal  Register  (61  FR 
53344).  The  comment  period  ended  on 
November  12. 1996.  The  Coast  guard 
received  no  comments  during  the  notice 
of  proposed  rulemaking  comment 
period.  A  pubhc  hearing  was  not 
requested  and  no  hearing  was  held. 

Background  and  Purpose 

These  special  local  regulations  are 
n^ded  to  provide  for  the  safety  of  life 
during  the  Key  West  Super  Boat  Race. 
The  regulations  are  intended  to  promote 
safe  navigation  on  the  waters  in  the 
Atlantic  Ocean  in  the  vicinity  of  Key 
West,  Florida,  by  controlling  the  traffic 
entering,  exiting,  and  traveling  within 
these  waters.  Historically  during  these 
races,  there  have  been  approximately  80 
power  boats  and  100  spectator  craft.  The 
anticipated  concentratiaii  of  event 
particifwting  vessels  and  spectator  crafl 
associated  with  the  Key  West  Super 
Boat  Race  poses  a  safety  concern,  which 
is  addressed  in  these  special  local 
regulations.  The  Key  West  Super  Boat 
Race  will  be  held  annually  firom  10  a.m. 
to  4  p.m.  EST,  on  the  second 
Wednesday  and  Saturday  in  November. 


^    These  regulations  will  estabUsh  a 
regulated  area  for  all  navigable  waters 
within  a  line  drawn  through  the 
following  points. 

24-33.65N,  081-48.47W;  thence  to, 
24-33.95N,  081-48.30W;  thence  to, 
24-34.05N.  081-48.45W;  thence  to. 
24-33.58N,  081-48.70W;  thence  to. 
24-31.18N,  081-51.10W;  thence  to. 
24-31. 18N,  081-48.88W;  thence  to, 
24-32.94N,  081^8.82W. 

All  co<Hdinate8  reference  use  datimi: 
NAD  1983.  Entry  into  this  proposed 
regulated  area  will  be  prohibited  to  all 
vessels  except  event  participants,  unless 
otherwise  authorized  by  the  patrol 
commander.  A  succession  of  not  less 
than  5  short  whistle  or  horn  blasts  from 
a  patrol  vessel  will  be  the  signal  for  any 
non-event  participating  vessel  to  take 
immediate  steps  to  avoid  colUsion.  The 
display  of  a  red  distress  flare  from  a 
patrol  vessel  will  be  a  signal  for  any  and 
all  vessels  to  stop  immediately. 


Regulatory  Evaluation 

These  regulations  are  not  a  significant 
regulatory  action  under  section  3(f)  of 
Executive  Order  12866  and  does  not 
require  an  assessment  of  potential  costs 
and  benefits  under  section  6(a)(3)  of  that 
order,  it  has  been  exempted  from  review 
by  the  Office  of  Management  and 
Budget  under  that  order.  It  is  not 
significant  under  the  regulatory  policies 
and  procedures  of  the  Department  of 
Transportation  (DOT)  (44  FR  11040; 
February  26, 1979).  The  Coast  Guard 
expects  the  economic  impact  of  this  rule 
to  be  so  minimal  that  a  full  Regulatory 
Evaluation  under  paragraph  lOe  of  the 
regulatory  policies  and  procedures  of 
DOT  is  unnecessary,  because  entry  into 
the  regulated  area  will  be  prohibited  for 
only  6  hours  on  each  day  of  the  eveat. 

Small  Entities 

Under  the  Regulatory  Flexibility  Act 
(5  U.S.C.  601  et  seq.),  the  Coast  Guard 
must  consider  whrther  the  economic 
impact  on  small  entities  of  a  rule  for 
wUch  a  general  notice  of  proposed 
rulemaking  is  required.  "Small  entities" 
may  include  (1)  small  businesses  and 
not-for-profit  organizations  that  are 
independently  owned  and  operated  and 
are  not  dominant  in  their  fields  and  (2) 
govenunental  jurisdictions  with 
populations  of  less  than  50,000. 

The  Coast  Guard  certifies  that  this 
rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities,  because  entry 
into  this  regulated  area  will  be 
prohibited  for  only  6  hours  on  each  day 
of  the  event. 


Collection  of  Information 

These  regulations  contain  no 
collection-of-information  requirements 
under  the  Papwwoik  Reduction  Act  (44 
U.S.C.  3501  et  seq.). 

Federalism 

This  action  has  been  analyzM  in 
accordance  with  the  principles  and 
criteria  ccmtained  in  Executive  Order 
12612,  and  it  has  been  determined  that 
this  rulemaking  does  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment 

Emdronment 

The  Coast  Guard  has  considered  the 
environmental  impact  of  this  rule 
consistent  with  Section  2.B.2.  of 
Commandant  Instruction  M16475.1B  (as 
revised  by  59  FR  38654,  July  29, 1994). 
In  accordance  with  that  instruction, 
specifically  section  2.B.2.b.(2),  this  rule 
has  been  environmentally  asseteed  (EA 
completed),  and  the  Coast  Guard  has 
determined  that  it  would  not 
significantly  affect  the  quaUty  of  the 
human  environment.  An  environmental 
assessment  and  finding  of  no  significant 
impact  have  been  prepared  and  are 
available  for  copying  and  inspection. 
Furthermore,  as  a  condition  to  the 
permit,  the  applicant  will  be  required  to 
educate  the  operators  of  spectator  craft 
and  parade  participants  regarding  the 
possible  presence  of  manatees  and  the 
appropriate  precautions  to  take  if  the 
animals  are  sighted. 

List  of  Subiects  in  33  CFR  Part  100 

Marine  safety.  Navigation  (water). 
Reporting  and  recordkeeping 
requirements,  Waterays. 

-  Final  Regulations 

For  reasons  set  out  in  the  preamble, 
the  Coast  Guard  amends  Part  100  of 
Title  33,  Code  of  Federal  Regulations,  as 
follows: 

X.  The  authority  citation  for  part  100 
continues  to  read  as  follows: 

PART  100— [AMENDED] 

Authority:  33  U.S.C  1233, 49  CFR  146  and 
33  CFR  100.35. 

2.  A  new  section  100.722  is  added  to 
read  as  follows: 

{100.722    Annual  Key  Weat  SufMf  Boat 
Race;  Key  WaM.n- 

(a)  Definitions. 

(1)  Regulated  area.  All  navigable 
waters  within  a  line  drawn  through  the 
following  points: 

24-33.65.  081-48.47W;  thence  to, 
24-33.95N,  081-48.30W;  thence  to, 
24-34.05N,  081-48.45W;  thence  to. 
24-33.58N.  081-48. 70W;  thence  to. 
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24-31. ISN,  081-51. lOW;  thence  to, 
24-31.1BN.  081-48.88W:  thence  to, 
24-32.94N,  081-48.82W. 

All  coordinates  reference  use  datum: 
NADJ983. 

(2)  Coast  Guard  Patrol  Commander. 
The  Coast  Guard  Patrol  Commander  is 
a  commissioned,  warrant,  or  petty 
officer  of  the  United  States  Coast  Guard 
who  has  been  designated  by  Coast 
Guard  Group  Key  West,  Florida. 

(b)  Special  Local  Regulations.  (1) 
Entry  into  the  regulated  area,  by  other 
than  event  participants,  is  prohibited 
unless  otherwise  authorized  by  the 
patrol  commander. 

(2)  A  succession  of  not  less  than  5 
short  whistle  or  horn  blasts  firom  a 
patrol  vessel  will  be  the  signal  for  any 
non-event  participating  vessel  to  take 
immediate  steps  to  avoid  collision.  The 
display  of  a  red  distress  flare  from  a 
patrol  vessel  will  be  a  signal  for  any  and 
all  vessels  to  stop  immediately. 

(c)  Effective  Efates.  This  section  is 
effective  at  10  a.m.  and  terminates  at  4 
p.m.  annually  on  the  second  Wednesday 
and  Saturday  in  November. 

Dated:  November  15, 1996. 
JJl.HoU 

Captain,  U.S.  Coast  Guard.  Acting 
Commander,  Seventh  Coast  Guard  District. 
|FR  Doc.  96-31091  Filed  12-9-96;  8:45  am] 

MUJNQ  OOOe  4*10-14-11 


33CFRRart100 

[CQO07-053] 

RIN211S-AE46 

Special  Local  Regulations;  Holiday 
Boat  Parade  of  the  Pahn  Beaches; 
Palm  Beach.  FL 

agency:  Coast  Guard.  DOT. 
ACTION:  Final  rule. 

summary:  The  Coast  Guard  is 

establishing  special  local  regulations  for 
the  Holiday  Boat  Parade  of  the  Palm 
Beaches.  This  event  will  be  held 
annually  during  the  second  Saturday  of 
December,  from  6:30  p.m.  until  9  p.m. 
EST  (Eastern  Standard  Time). 
Historically,  there  have  been 
approximately  60  parade  event 
participant  vessels  and  200  spectator 
craft  during  the  boat  parade.  The 
resulting  congestion  of  navigable 
channels  creates  an  extra  or  unusual 
hazard  on  the  navigable  waters.  These 
regulations  are  necessary  to  provide  foir 
the  safety  of  life  on  navigable  waters 
during  the  event. 

EFFECTIVE  DATE:  IDecember  10, 1996. 
FOR  FURTHER  MFORMATKM  CONTACT: 


QM2  S.  E.  Fowler,  Project  Officer.  U.S. 
Coast  Guard  Group  Miami  at  (305)  535- 
4448. 

8UPPI.EMBITARY  INFORMATION:  In 
accordance  with  5  U.SXL  553,  the  final 
rule  will  be  made  effective  in  less  than 
30  days  from  the  date  of  publication  in 
the  Federal  Register.  Following  normal 
rulemaking  procedures  would  be 
impracticable,  unnecessary,  and 
contrary  to  the  public  interest.  A  notice 
of  proposed  rulemaking  for  this  rule  was 
published  in  the  Federal  Register  (61 
FR  53342)  with  a  thirty  day  comment 
fwriod.  The  final  rule  will  be  made 
effective  in  less  than  thirty  days  from 
the  date  of  publication  in  order  to  hold 
the  event.  During  this  comment  period, 
no  comments  were  received  on  this 
rulemaking. 

Regnlatory History  .  .^ 

On  October  11, 1996,  the  Coast  Guard 
published  a  notice  of  proposed 
rulemaking  entitled  Holiday  Boat 
Parade  ofthe  Palm  Beaches;  Palm 
Beach,  FL  (CGD07-96-053J  in  the 
Federal  Register  (61  FR  53342).  The 
comment  period  ended  on  November 
12. 1996.  The  Coast  Guard  received  no 
comments  during  the  notice  of  proposed 
rulemaking  comment  period.  A  public 
hearing  was  not  requested  and  no 
hearing  was  held. 

Background  and  Purpose 

These  regulations  are  needed  to 
provide  for  the  safety  of  life  on  the 
navigable  waterways  during  the  Holiday 
Boat  Parade  of  the  Palm  Beaches.  These 
regulations  are  intended  to  promote  safe 
navigation  on  the  waters  off  the  Palm 
Beaches  during  the  parade  by 
controlling  the  traffic  entering,  exiting, 
and  traveling  within  these  waters.  The 
Holiday  Boat  Parade  of  the  Palm 
Beaches  is  an  annual  night  time  boat 
parade  consisting  of  approximately  sixty 
(60)  power  and  sail  boats  ranging  in 
lengUi  from  18  feet  to  85  feet  decorated 
with  holiday  Lights.  Historically,  there 
have  been  approximately  60  parade 
event  participant  vessels  and  200 
spectator  craft  during  the  boat  parade. 
The  anticipated  concentration  of  these 
spectator  and  parade  participant  vessels 
associated  with  the  boat  parade  poses  a 
safety  concern  which  is  addressed  in 
these  special  local  regulations. 

The  boat  parade  wul  take  place 
annually  during  the  second  Saturday  of 
December,  from  6:30  p.m.  until  9  p.m. 
EST  (Eastern  Standard  Time).  The 
parade  will  form  in  the  staging  area  in 
the  Port  of  Palm  Beach  turning  basin 
and  then  proceed  south  down  the 
Intracoastal  Waterway  (ICW)  to  Lake 
Worth  South  Daybeacon  23  (LLNR 
42300)  where  the  parade  will  disband. 


\ 


The  regulated  area  will  include  the  Port 
of  Palm  Beach  Turning  Basin  and  the 
Intracoastal  Waterway  extending  south 
from  Lake  Worth  South  LT  1  (LLNR 
42170)  to  Lake  Worth  South  Daybeacon 
23  (LLNR  42300). 

While  the  parade  is  transiting,  these 
regulations  will  prohibit 
nonparticipating  vessels  from 
approaching  within  1000  feet  ahead  of 
the  lead  vessel  in  the  parade  to  1000  feet 
astern  of  the  last  participating  vessel  in 
the  parade  or  within  50  feet  on  either 
side  ofthe  parade  unless  authorized  by 
the  patrol  commander.  After  the  passage 
ofthe  parade  participants,  all  vessels 
will  be  allowed  to  resume  normal 
operations.  A  succession  of  not  fewer 
than  5  short  whistle  or  horn  blasts  from 
a  patrol  vessel  will  be  the  signal  for  any 
nonparticipating  vessel  to  stop 
immediately.  The  display  of  an  orange 
distress  smoke  signal  from  a  patrol 
vessel  will  be  the  signal  for  any  and  all 
vessels  to  stop  immediately. 

Regulatory  Evaluation 

These  regulations  are  not  a  significant 
regulatory  action  under  section  3(f)  of 
Executive  Order  12866  and  does  not 
require  an  assessment  of  potential  costs 
and  benefits  under  section  6(a)(3)  of  that 
order.  It  has  been  exempted  horn  review 
by  the  Office  of  Management  and 
Budget  under  that  order.  It  is  not 
significant  under  the  regulatory  policies 
and  procedures  of  the  Department  of 
Transportation  (DOT)  (44  FR  11040; 
February  26, 1979).  The  Coast  Guard 
expects  the  economic  impact  of  this  rule 
to  be  so  minimal  that  a  full  Regulatory 
Evaluation  under  paragraph  lOe  ofthe 
regulatory  policies  and  procedures  of 
DOT  is  unnecessary,  because  entry  into 
the  regulated  area  is  prohibited  for  only 
2V2  hours  during  the  boat  parade. 

Small  Entities 

Under  the  Regulatory  Flexibility  Act 
(5  U.S.C.  601  et  seq.),  the  Coast  Guard 
must  consider  the  economic  impact  on 
the  small  entities  of  a  for  which  a 
general  notice  of  proposed  rulemaking 
is  required.  "Small  entities"  may 
include  (1)  small  businesses  and  not-for- 
profit  organizations  that  are 
independently  owned  and  operated  and 
are  not  dominant  in  their  fields  and  (2) 
governmental  jurisdictions  with 
populations  of  less  than  50,000. 

The  Coast  GiAtd  certifies  under  5 
U.S.C.  605  (b)  that  this  rule  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities, 
because  the  regulated  area  encompasses 
a  limited  area  and  will  restrict  vessel 
traffic  for  only  2^/i  hours  on  the  day  of 
the  event. 
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Collectiaii  of  Information 

This  rule  contains  no  collection-of- 
information  requirements  under  the 
Paperwork  Reduction  Act  (44  U.S.C 
3501  et  se(j.). 

Federalisni 

This  rule  has  been  analyzed  in 
accordance  with  the  principles  and 
criteria  contained  in  Executive  Order 
12612,  and  it  has  been  determined  that 
this  rulemaking  does  not  have  sufficient 
federalism  Assessment. 

Environmental  Aneasment 

The  Coast  Guard  has  considered  the 
environmental  impact  of  this  action 
consistent  with  Section  2.B.2.  of 
Commandant  Instruction  M16475.1B, 
(as  revised  by  59  PR  38654,  July  29, 
1994).  In  accordance  with  that 
instruction  specifically  sections  2.B.4.g. 
and  2.B.5.,  this  rule  has  been 
environmentally  assessed  (EA 
completed),  and  the  Coast  Guard  has 
concluded  that  it  will  not  significantly 
affect  the  quality  of  the  hiunan 
environment.  The  Coast  Guard  has 
consulted  with  the  U.S.  Fish  and 
Wildlife  Service  and  the  Florida 
Department  of  Environmental  Protection 
regarding  the  environmental  impact  of 
this  event,  and  it  was  determined  that 
the  event  does  not  jeopardize  the 
continued  existence  of  protected, 
threatened,  or  endangered  species.  The 
Coast  Guard  will  consult  U.S. -Fish  and 
Wildlife  Service  and  the  Florida 
Department  of  Environmental  Protection 
on  a  yearly  basis  regarding  the  possible 
effects  of  this  event  on  the  environment. 
An  environmental  assessment  and  a 
finding  of  no  significant  impact  have 
been  prepared  and  are  available  in  the 
docket  for  inspection  and  copying. 

List  of  Subjects  in  33  CFR  Part  100 

Marine  safety.  Navigation  (water). 
Reporting  and  recordkeeping 
requirements.  Waterways. 

Final  Regulations 

For  reasons  set  out  in  the  preamble, 
the  Coast  Guard  amends  Part  100  of 
Title  33,  Code  of  Federal  Regulations,  as 
follows: 

1.  The  authority  citation  for  Part  100 
continues  to  read  as  follows: 

PART  100— [AMENDED] 

Authority.  33  U.S.C  1233, 49  CFR  1.46  and 
33  CFR  100.35. 

2.  A  new  section  100.723  is  added  to 
read  as  follows: 

f10a723   Annual  Holiday  Boat  Parade  of 
the  Paint  Beaches;  Palm  Beach,  FL 

(a)  Regulated  Area.  A  regiilated  area  is 
established  to  include  the  Port  of  Palm 


Beach  Turning  Basin  and  the 
Intracoastal  Waterway  extending  south 
bom  Lake  Worth  South  LT 1  (LLNR 
42170)  to  Lake  Worth  South  Daybeacon 
23  (LLNR  42300). 

(b)  Special  Local  Regulations. 

(1)  While  the  parade  is  transiting, 
nonparticipating  vessels  will  be 
prohibited  fitim  approaching  within 
1000  feet  ahead  of  the  lead  vessel  in  the 
parade  to  1000  feet  astern  of  the  last 
participating  vessel  in  the  parade  or 
within  50  feet  on  either  side  of  the 
parade  luiless  authorized  by  the  patrol 
commander.  After  the  passage  of  the 
parade  participants  all  vessels  may 
resume  normal  operations. 

(2)  A  succession  of  not  fewer  than  5 
short  whistle  or  horn  blasts  from  a 
patrol  vessel  will  be  the  signal  for  any 
non-participating  vessel  to  stop 
immediately.  The  display  of  an  orange 
distress  smoke  signal  from  a  patrol 
vessel  will  be  the  signal  for  any  and  all 
vessels  to  stop  immediately. 

(c)  Effective  Date.  These  regiilations 
are  effective  annually  on  the  second 
Saturday  of  December,  from  6:30  p.m. 
imtil  9  p.m.  est. 

Dated:  November  15, 1996. 
J  J).  Hull. 

Captain,  U.S.  Coast  Guard.  Acting 
Commander,  Seventh  Coast  Guard  District. 
(FR.Doc.  96-31092  Filed  12-9-06;  8:45  am] 
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33  CFR  PART  117 

[CQDOe-0«-O64] 

RIN211S-AE47 

DrawtMldge  Operation  Regulation; 
Inner  Hartwr  Navigation  Canal,  LA 

agency:  Coast  Guard,  DOT. 

ACTION:  Notice  of  temporary  deviation 

torn  regulations. 

StiMMARY:  Notice  is  hereby  given  that 
the  Commander,  Eighth  Coast  Guard 
District  has  issued  a  temporary 
deviation  frxon  the  regulation  in  33  CFR 
117.5  governing  the  operation  of  the 
L&N  Railroad/Old  Gentilly  Road  bascule 
span  drawbridge  across  the  Inner  Harbor 
Navigation  Canal,  mile  3.4  in  New 
Orleans,  Orleans  Parish,  Louisiana.  Hiis 
deviation  requires  that  the  draw  open 
on  signal,  except  that  between  the  hoius 
of  6  a.m.  and  4  p  jn.  daily  from 
December  8, 1996  throu^  December  21, 
1996,  the  draw  need  not  open  for  the 
passage  of  vessels  for  a  Tnayimnm 

period  of  up  to  six  hoius.  The  draw 
need  not  open  for  the  passage  of  vessels 
for  a  continuous  closure  from  12:01  a.m. 
on  December  22, 1996  through  12  noon 
on  December  26, 1996,  a  total  of  108 


houn.  Additionally,  between  the  hoius 
of  6  a.m.  and  4  p.m.  daily  fit>m 
December  26. 1996  through  December 
29, 1996,  the  draw  need  not  open  for  the 
passage  of  vessels  for  a  mjuritniiTn 
period  of  up  to  six  hours.  Presently,  the 
draw  is  required  to  open  on  signal.  This 
temporary  deviation  is  issued  to  allow 
for  the  replacement  of  the  main  trunions 
of  the  bascule  span,  an  extensive  but 
necessary  maintenance  operation. 

EFFECTIVE  DATES:  The  deviaticm  is 
effective  frt>m  12:01  a.m.  December  8, 
1996  through  4  p.m.  (m  December  29, 
1996. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  Phil  Johnson,  Bridge  Administration 
Branch,  Commander  (ob),  Eighth  Coast 
Guard  District,  501  Magazine  Street, 
New  Orleans,  Louisiana  70130-3396, 
telephone  number  (504)  589-2965. 

SUPPI.EIIENTARY  INFORMATION: 

Background  and  Purpose 

The  L&N  RailroadyOld  Gentilly  Road 
bascule  span  drawbridge  across  the 
Inner  Harbor  Navigation  Canal,  mile  3.4 
in  New  Orleans,  has  a  vertical  clearance 
of  one  foot  above  high  tide  in  the  closed 
to  navigation  position  and  imlimited 
clearance  in  the  open  to  navigation 
position.  Navigation  on  the  waterway 
consists  of  tugs  with  tows,  including 
crane  barges,  jack-up  boats,  oil  indi^try 
crew  vessels,  fishing  vessels,  sailing 
vessels,  and  other  recreational  craft.  The 
Port  of  New  Orleans  requested  a 
temporary  deviation  frt>m  the  normal 
operation  of  the  bridge  so  that  the  main 
bascule  span  trunion  pins  could  be 
removed  and  replaced.  The  procedure 
requires  that  the  draw  span  remain  in 
the  closed  position  for  up  to  six 
consecutive  hours  per  day  between  the 
houre  of  6  a.m.  and  4  p.m.  for  14 
consecutive  days  while  jacks  are 
constructed  which  support  the  span 
when  the  trunion  pins  are  removed.  The 
span  must  remain  continuously  closed 
to  navigation  for  4.5  consecutive  days 
while  the  trunion  pins  are  removed  and 
replaced. 

Following  the  tnmion  pin 
replacements,  the  draw  span  must 
remain  in  the  closed  to  navigation 
position  for  up  to  six  consecutive  houn 
per  day  between  the  houre  of  6  a  jn.  and 
4  p.m.  for  3  consecutive  days  while 
jacks  are  removed.  The  old  trunion  pins 
are  badly  worn  and  must  be  replaced. 
Therefore,  this  maintenance  operation  is 
essential  for  continued  operation  of  the 
draw  span.  This  deviation  to  33  CFR 
117.5  is  effective  from  12:01  a.m. 
December  8, 1996  through  4  pjn.  on 
December  29, 1996. 
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Dated:  November  27, 1996. 
T.W.Mali, 

Hear  Admiral,  U.S.  Coast  Guard.  Commander, 

Eighth  Coast  Guard  District. 

IFR  Doc  96-31093  Filed  12-9-96;  8:45  am) 


DEPARTMENT  OF  DEFENSE 

Depvtment  of  ttie  Army  Corps  of 
Engineers 

33  CFR  Part  334 

Cooper  River  and  TrIbutariM, 
Charieelon,  8C,  Danger  Zones  and 
Restrlclsd  Areas 

agency:  U.S.  Anny  Corps  of  Engineers. 

DoD. 

action:  Final  rule. 


SUMMARY:  The  Corps  is  amending  the 
regulations  which  establish  several 
danger  zones  and  restricted  areas  in  the 
waters  of  the  Cooper  River  and  its 
'  tributaries  in  the  vicinity  of  Charleston, 
South  Carolina  by  establishing  a  new 
dangw  zone  for  a  small  arms  range  at 
the  Naval  Weapons  Station.  The  small 
arms  firing  range  is  to  be  used  for 
training  by  the  U.S.  Border  Patrol 
Training  Academy.  The  Corps  is  also 
correcting  {^coordinate  that  defines  the 
boundaries  of  an  existing  danger  zone 
and  making  minor  editorial 
amendments  to  the  regulations  to  clarify 
that  persons,  as  well  as  vessels,  are  not 
allowed  within  the  danger  zones  and 
restricted  areas.  This  clarification  does 
not  affect  the  size,  location  or  further 
restrict  the  public's  use  of  the  areas.  The 
danger  zones  and  restricted  areas 
continue  to  be  essential  to  the  safety  and 
security  of  Government  facilities, 
vessels  and  personnel  and  protect  the 
public  from  the  hazards  associated  with 
the  operations  at  the  Government 
facilities. 

dates:  Effective  on  January  9, 1997. 
AOOfCSSES:  HQUSACE,  CECW-OR, 
Washington.  D.C  20314-1000. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Ralph  Eppard.  Regulatory  Branch. 
CECW-OR  at  (202)  761-1783,  or  Ms. 
Tina  Hadden  of  the  Charleston  District 
at  (803)  727^607. 

SUPPLEMENTARY  INFORMATION:  Pursuant 
to  its  authorities  in  Section  7  of  the 
Rivers  and  Harbors  Act  of  1917  (40  Stat. 
266;  33  U.S.C  1)  and  Chapter  XIX  of  the 
Army  Appropriations  Act  of  1919  (40 
Stat.  892;  33  U.S.C.  3),  the  Corps  is 
amending  the  regulations  in  33  CFR  Part 
334*460. 

The  Commanding  Officer,  Naval 
Weapons  Station  Charleston,  South 
Carolina,  has  requested  an  amendment 


to  the  regulations  in  33  CFR 
334.460(a)(12),  to  correct  a  coordinate 
which  establishes  a  boundary  of  a 
danger  zone  in  Foster  Creek.  The 
coordinate  which  presently  reads 
"Latitude  31''59'16"  N"  is  corrected  to 
read  "32"'59'16"  N".  The  Navy  also 
requested  that  a  new  danger  zone  be 
established  in  an  unnamed  tributary  and 
associated  marsh  of  Back  River  and 
Foster  Creek  to  prohibit  public  entry 
into  the  new  area  ((a)(13)),  and  to  also 
prohibit  entry  into  the  existing  danger 
zone  (aHl2).  The  purpose  of  the  danger 
rone  is  to  protect  the  public  from  the 
dangers  associated  with  a  small  arms 
firing  range  nearby  and  the  potential  for 
an  errant  round  to  impact  into  the 
water.  It  is  not  the  intent  of  the  Navy  to 
use  die  waters  of  the  danger  zone  as  an 
impact  area  for  the  range.  The  Navy  will 
erect  post-mounted  signs  at  intervals 
across  the  marsh  to  identify  the  area  as 
a  danger  zone.  It  is  believed  that  closing 
of  the  water  area  for  the  new  danger 
zone  will  have  minimal  impact  or  no 
impact  on  the  public's  use  of  the  area 
which  is  described  as  a  marsh  area  not 
navigable  by  conventional  watercraft 
nor  fi«quented  by  fishermen.  We  are 
also  making  an  editorial  change  to 
clarify  that  these  restricted  area  and 
danger  zone  regulations  apply  to 
persoimel  as  well  as  vessels.  Other 
minor  changes  to  the  regulations  are 
editorial  in  nature  and  since  the 
revisions  do  not  change  the  boundaries 
or  increase  the  restrictions  on  the 
public's  use  or  entry  into  the  designated 
areas,  the  changes  will  have  practically 
no  effect  on  the  public.  The  Corps 
published  the  amendments  contained 
herein  in  the  Notice  of  Proposed 
Rulemaking  section  of  the  Federal 
Register  on  September  12. 1996  with  the 
comment  period  ending  on  October  15, 
1996  (61  PR  48112-48113).  The  Corps  • 
Charleston  District  Engineer 
concurrently  solicited  public  comment 
on  the  proposed  changes  to  the  danger 
zone  rules  by  distribution  of  a  public 
notice  to  all  known  interested  parties.' 
We  received  no  comments  in  response 
to  the  notice  of  proposed  rulemaking  or 
the  District  public  notice. 

Praoedural  Requirements 

a.  Review  Under  Executive  Order  12866 

This  rule  is  issued  with  respect  to  a 
military  function  of  the  Defense 
Department  and  the  provisions  of. 
Executive  Order  12866  do  not  apply. 

b.  Review  Under  the  Regulatory 
Flexibility  Act 

These  rules  have  been  reviewed  under 
the  Regulatory  Flexibility  Act  (Pub.  L. 
96-354).  which  requires  the  preparation 


of  a  regulatory  flexibility  analysis  for 
any  regulation  that  will  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities 
(i.e.,  small  businesses  and  small 
governments).  The  Corps  expects  that 
the  economic  impact  of  the  changes  to 
the  danger  zones  would  have  practically 
no  impact  on  the  public,  no  anticipated 
navigational  hazard  or  interference  with 
existing  waterway  traffic  and 
accordingly,  certifies  that  this  proposal 
will  have  no  significant  economic 
impact  on  small  entities. 

c.  Review  Under  the  National 
Environmental  Policy  Act 

An  environmental  assessment  has 
been  prepared  for  this  action.  We  have 
concluded,  based  on  the  minor  nature  of 
the  additional  danger  zone  and  other 
editorial  changes  that  these 
amendments  to  danger  zones  and 
restricted  areas  will  not  have  a 
significant  impact  to  the  human 
environment,  and  preparation  of  an 
environmental  impact  statement  is  not 
required.  The  environmental  assessment 
may  be  reviewed  at  the  District  Office 
Usted  at  the  end  of  FOR  FURTHER 
INFORMATION  CONTACT,  above. 


d.  Unfunded  Mandates  Act 

■  This  rule  does  not  impose  an 
enforceable  duty  among  the  private 
sector  and  therefore,  is  not  a  Federal 
private  sector  mandate  and  is  not 
subject  to  the  requirements  of  Section 

202  or  205  of  the  Unfunded  Mandates 
Act.  We  have  also  found  under  Section 

203  of  the  Act.  that  small  governments 
will  not  be  significantly  and  uniquely 
affected  by  this  rulemaking. 

e.  Submission  to  Congress  and  the  GAO 

Pursuant  to  Section  801(a)(1)(A)  of  the 
Administrative  Procedure  Act  as 
amended  by  the  Small  Bxisiness 
Regulatory  Enforcement  Fairness  Act  of 
1996,  the  Army  has  submitted  a  report 
containing  this  rule  to  the  U.S.  Senate, 
House  of  Representatives  and  the 
Comptroller  General  of  the  General 
Accounting  Office  prior  to  the  effective 
date  of  this  rule  in  the  Federal  Register. 
This  rule  is  not  a  major  rule  within  the 
meaning  of  Section  804(2)  of  the 
Administrative  Procedure  Act,  as 
amended. 

List  of  Subjects  in  33  CFR  Fart  334 

Danger  zones.  Marine  Safety, 
Waterways. 

For  the  reasons  set  out  in  the 

preamble,  we  are  amending  33  CFR  Part 
334,  as  follows: 
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PART  334— DANGER  ZONE  AND 
RESTRICTED  AREA  REGULATIONS 

1.  The  authority  citation  for  Part  334 
continues  to  read  as  follows: 

Authority:  40  StaL  266  (33  II.S.C  1)  and 
40  StaL  892  (33  U.S.C  3). 

2.  Section  334.460  is  amended  by 
revising  paragraphs  (a)(12).  {b)(l),  (2), 
(3),  (4).  (5),  (6).  (7),  (9)  and  (11),  and 
adding  a  new  paragraph  (a)(13),  to  read 
as  follows: 

§334.460   Cooper mvar and trtoulartoa at 
Cttartestofi,  8C 

(a)  •  •  • 

(12)  Danger  zone.  That  portion  of 
Foster  Creek  beginning  at  the  point  of 
the  southern  shoreline  of  an  unnamed 
tributary  of  Foster  Creek  at  its 
intersection  with  Foster  Creek  at 
latitude  32'*59'16"N,  longitude 
79'>S7'23"W;  thence  back  proceeding 
along  the  eastern  shoreline  to  the 
terminus  of  the  tributary  at  latitude 
32''59'49"N,  longitude  79»57'29"W; 
thence  back  down  the  westmn  shoreline 
of  the  unnamed  tributary  to  latitude 
32''59'15"N,  lon^tude  79«57'26"W.  The 
waters  and  associated  marshes  in  this 
danger  zone  area  are  subject  to  impact 
by  rounds  and  ricochets  originating 
firom  a  small  arms  range  when  firing  is 
in  progress. 

(13)  Danger  zone.  Those  portions  of 
unnamed  tributaries  and  associated 
marshes  of  Back  River  and  Foster  Creek 
that  are  generally  described  as  lying 
south  of  the  main  shoreline  and 
extending  southward  to  the  northern 
shoreline  of  Big  Island  (U.S.  Naval 
Reservation).  Specifically,  the  area 
beginning  at  a  point  on  the  main 
shoreline  which  is  the  northern  shore  of 
an  unnamed  tributary  of  Back  River  at 
latitude  32''59'19"N,  longitude 
79'56'52"W,  southwesterly  to  a  point  on 
or  near  the  northern  shoreline  of  Big 
bland  at  latitude  32"59'11"N,  longitude 
79''56'59"W;  thence  northwesterly  to  a 
point  on  the  main  shoreline,  which  is 
the  northern  shore  of  an  unnamed 
tributary  of  Foster  Creek,  at  latitude 
32»59'16"N,  longitude  79''57'11"W; 
thence  pasterly  along  the  main 
shoreline,  which  is  the  northern  shore 
of  the  unnamed  tributaries  of  Foster 
Creek  and  Back  River,  back  to  the  point 
of  beginning  at  latitude  32<*59'19"N 
longitude  79'56'52"W.  The  waters  and 
associated  marshes  in  this  danger  zone 
area  are  subject  to  impact  by  rounds  and 
ricochets  originating  from  a  small  arms . 
range  when  firing  is  in  progress. 

(b)*  •  • 

(1)  Unauthorized  personnel,  vessels 
and  other  watercraft  shall  not  enter  the 
restricted  areas  described  in  paragraphs 


(a)(1),  (a)(2),  and  (a)(4)  of  this  section  at 
any  time. 

(2)  Personnel,  vessels  and  other 
watercraft  entering  the  restricted  area 
described  in  paragraph  (a)(5)  of  this 
section,  shall  proceed  at  normal  speed 
and  under  no  circumstances  anchor, 
fish,  loiter,  or  photograph  until  clear  of 
the  restricted  area. 

(3)  Personnel,  vessels  and  other 
watercraft  may  be  restricted  from  using 
any  or  all  of  the  area  described  in 
paragraphs  (a)(3)  and  (aK6)  of  this 
section  without  first  obtaining  an  escort 
or  other  approval  from  Commander, 
Naval  Base,  Charleston,  when  deemed 
necessary  and  appropriately  noticed  by 
him/her  for  security  purposes  or  other 
military  operations. 

(4)  Personnel,  vessels  and  other 
watercraft,  other  than  those  specifically 
authorized  by  Commanding  Officer, 
U.S.  Naval  Weapons  Station, 
Charleston,  SC,  entering  the  restricted 
area  described  in  paragraph  (a)(8)  of  this 
section  shall  proceed  at  normal  speed, 
and  under  no  circumstances  anchor, 
fish,  loiter,  or  photograph  in  any  way 
imtil  clear  of  the  restricted  area. 

(5)  Personnel,  vessels  and  other 
watercraft,  other  than  those  specifically 
authorized  by  Commanding  Officer, 
U.S.  Naval  Weapons  Station, 
Charleston,  SC,  entering  the  areas 
described  in  paragraphs  (a)(9)  and 
(a)(10)  of  this  section  are  prohibited 
fit)m  entering  within  one-hundred  (100) 
yards  of  the  west  bank  of  the  Cooper 

.  River,  in  those  portions  devoid  of  any 
vessels  or  manmade  structures.  In  those 
areas  where  vessels  or  man-made° 
structures  are  present,  the  restricted  area 
will  be  100  yards  from  the  shoreline  or 
50  yards  beyond  those  vessels  or  other 
man-made  structures,  whichever  is  the 
greater.  This  includes  the  area  in 
paragraph  (a)(10)  of  this  section. 

(6)  In  the  interest  of  National  Security, 
Commanding  Officer,  U.S.  Naval 
Weapons  Station,  Charleston,  SC,  may 
at  his/her  discretion,  restrict  passage  of 
persons,  watercraft  and  vessels  in  the 
areas  described  in  paragraphs  (a)(7)  and 
(a)(ll)  of  this  section  until  such  time  as  ^ 
he/she  determines  such  restriction  may 
be  terminated. 

(7)  All  restricted  areas  and  all  danger 
zones  and  the  approaches  leading  to  the 
danger  zones  will  be  marked  with 
suitable  warning  signs. 

•        •        •        •        • 

(9)  llie  regulations  in  this  section  for 
the  danger  zones  described  in 
paragraphs  (a)(12)  and  (a)(13)  of  this 
.  section  and  the  regulations  described  in 
I>aragraphs  (b)  (4),  (5)  and  (6)  of  this 
section,  shall  be  enforced  by  the 
Commanding  Officer,  Naval  Weapons 


Station  Charleston,  SC,  and  such 
agencies  as  he/she  may  designate. 

•        *        •        •        • 

(11)  The  unauthorized  entering  or 
crossing  of  the  danger  zones  described 
in  paragraphs  (a)(12)  and  (a)(13)  of  this 
section  by  all  persons,  watercraft  and 
vessels  is  prohibited  at  all  times  unless 
specifically  authorized  by  the 
Commanding  Officer  of  the  U.S.  Naval 
Weapons  Station  Charleston,  SC 

Dated:  December  2, 1996. 

RiumU  L.  Fuhraun, 

Major  General,  U.S.  Army,  Director  ofCMl 
Works. 

(PR  Doc.  96-31142  Filed  12-9-96;  8:45  am] 

aUJNQOOMSTW 


GENERAL  SERVICES 
ADMINISTRATION 

4f  CFR  Part  301-1. 301-7, 301-8, 301- 
11,  and  301-17 

[FTR  AmdL  53] 
RM3090-AQ24 

Federal  Travel  Regulation;  Repeal  of 
the  "Approved  Accommodatlona"  Data 
Collection  and  Employee  Reporting 
Requirement 

AGENCY:  Office  of  Govemmentwide 
Policy,  GSA. 

ACTION:  Final  rule. 

1  ■ 

SUMMARY:  This  final  rule  amends  the 
Federal  Travel  Regulation  (FTR)  to 
eUminate  the  "approved 
accommodations"  data  collection  and 
reporting  requirement.  This  rule 
implements  section  1614  of  the  National 
Defense  Authorization  Act  for  Fiscal 
Year  1997  (Pub.  L.  No.  104-201, 
September  23, 1996).  The  rule  is 
intended  to  reduce  travel  management 
costs  by  removing  an  unnecessary 
employee  reporting  requirement. 
DATES:  This  final  rule  is  effective 
September  23, 1996,  and  apphes  for 
travel  (including  travel  incident  to  a 
change  of  official  station)  performed  on 
or  after  September  23, 1996. 
FOR  FURTHER  INFORMATION  CONTACT: 
Robert  A.  Clausen,  Travel  and 
Transportation  Management  Policy 
Division  (MTT),  Washington,  DC  20405, 
telephone  202-501-0299. 
SUPWJMCNTARY  INFORMATION:  Section 
1614  of  the  National  Defense 
Authorization  Act  for  Fiscal  Year  1997 
("the  Act")  (Pub.  L.  104-201,  September 
23, 1996)  repealed  the  "approved     . 
accommodations"  data  collection  ahd 
employee  reporting  requirement 
imposed  by  the  Hotel  and  Motel  Fire 
Safety  Act  of  1990  (Pub.  L  101-391, 
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September  25. 1990).  The  Act  did  not. 
however,  repeal  the  Hotel  and  Motel 
Fire  Safety  Act  provisions  that 
encourage  agencies  to  promote  the  uae 
of  "approved  accommodations"  or 
require,  with  limited  exception.  the,.use 
of  "approved  accommodations"  for 
confarences.  Agencies,  therefore,  should 
continue  to  effectuate  policies 
encouraging  employees  to  use 
"approved  accommodations." 

Tne  General  Services  Administration 
(GSA)  has  determined  that  this  rule  is 
not  a  significant  regulatory  action  for 
the  purposes  of  Executive  Order  128^ 
of  September  30, 1993.  This  final  rule  is 
not  required  to  be  published  in  the 
Federal  Register  for  notice  and 
comment.  Therefore,  the  Regulatory 
Flexibility  Act  does  not  apply.  Thia  rule 
also  is  exempt  from  Congressional 
review  prescribed  under  5  U.S.C.  801 
since  it  relates  solely  to  agency 
management  and  personnel. 

List  of  Sabiects  in  41  CFR  Farts  301-1, 
391-7, 301-8,  301-11,  and  301-17 

Government  employees.  Travel, 
Travel  allowances,  Travel  and 
transportation  expenses. 

For  the  reasons  set  out  in  the 
preamble,  41  CFR  parts  301-1,  301-7, 
301-8,  301-11,  and  301-17  are 
amended  to  read  as  follows: 

PART  301-1— APPUCABILrrY  AND 
GENERAL  RULES 

1.  The  authority  citation  for  part  301- 
1  is  revised  to  read  as  follows: 

AndMrity:  5  U.S.C  5707;  31  U.S.C  1353: 
and  40  U.S.C  4a6(c). 

Subpart  B— Official  QoveriNnant 
Busineas  Travel 

1301-1.101    [Afiwndwi] 

2.  Section  301-1.101  is  amended  by 
removing  the  third  and  fourth  sentences 
of  paragraph  (bK4). 

Subpart  C— Pra-Employinant  Intarviaw 
Travel 

1301-1.202    [Amendadl 

3.  Section  301-1.202  is  amended  by 
removing  the  second  and  third 
sentences  of  paragraph  (a)(5),  and  by 
removing  the  fourth  and  fifth  sentences 
of  paragraph  (b)(6). 


6.  Section  301-7.2  is  amended  by. 
removing  the  aedond  sentence  of    * 
paragraph  (a)(4),  and  by  revising 
paragraph  (b)(2)  to  read  as  follows: 

f  301-7^    Employaeandagaaay      ■"> 


f  301-1.206    [An 

4.  Section  301-1.205  is  amended  by 
removing  paragraph  (e). 

PART  301-7— PER  DIEM 
ALLOWANCES 

5.  The  authority  citation  for  part  301- 
7  continues  to  read  as  follows: 

Aitthority:  5  U.S.C  5707. 


(b)  •  •  • 

(2)  Fire  safety  responsibilities.  Each 
agency,  as  defined  in  §  301-17.2(a)  of 
this  chapter,  is  responsible  for 
influencing  its  employees  who  require 
commercial  lodging  when  performing 
official  travel  to  stay  at  an  approved 
accommodation  as  defined  in  §  301— 
17.2(c)  of  this  chapter. 

PART  301-S-RElMBURSEMBrr  OF 
ACTUAL  SUBSISTENCE  EXPENSES 

7.  The  authority  citation  for  part  301- 
8  continues  to  read  as  follows: 

AodMrity:  5  U.S.C  5707.  \  ..  ■ 

f301-8w5    lAnwnda^I 

8.  Section  301-8.5  is  amended  by 
removing  the  seoHid  sentence  of    .      ,. 
paragraph  (a)(4).  ■-. '.« 

PART  301-11— CLAIMS  FOR 
REIMBURSEMENT 

9.  The  authority  citation  for  part  301- 
11  continues  to  read  as  follows:        ,    .. 

Aniliarily:  5  U.S.C  5707. 
1301-11^    lAnwnded] 

10.  Section  301-11.2  is  amended  by 
removing  and  reserving  paragraph  (b). 

PART  301-17— AGENCY  TRAVEL 
DATA  REQUIREMENTS 

11.  The  authority  citation  for  part 
301-17  is  revised  to  read  as  follows: 

Authority:  5  U.S.C  5707.  ^.  .. 
f  301-17.2    [Amanded] 

12.  Section  301-17.2  is  amended  by 
removing  paragraph  (d).  and  by 
redesignating  paragraphs  (e)  and  (f)  as 
paragraphs  (d)  and  (e).  respectively. 

1301-17.3  and  301-17.4    [Ramowedg 

13.  Sections  301-17.3  and  301-17.4 
are  removed. 

David  J.  Barram, 

Acting  Administrator  ofCenera]  Services. 
(FR  Doc.  96-31 31 3  Filed  12-9-«6;  8:45  am] 
BHXaiQ  oooc 


OFFICE  OF  PERSONNEL 
MANAGEMENT 

45  CFR  Part  801 

RIN  320q-^MCP  0 

Voting  Righta  Program 

AQBICY:  Office  of  Personnel 

Management. 

action:  Final  rule  with  request  for 

conunents.  

summary:  Pursuant  to  a  request  from  the 
Attorney  General,  received  by  the  Office 
of  Personnel  Management  (OPM)  on 
December  5, 1996,  OPM  is  establishing 
two  new  offices  for  filing  applications  or 
complaints  under  the  Voting  Rights  Act 
of  1965,  as  amended.  The  Attorney 
General  has  determined  that  this 
designation  is  necessary  to  enforce  the 
voting  guarantees  of  the  Fourteenth  and 
Fifteenth  amendments  to  the 
Constitution.  This  amendment 
establishes  Jefferson  County  and 
Galveston  County,  Texas,  as  new  offices 
for  filing  applications  or  complaints  of 
complaints. 

DATES:  This  rule  is  effective  December  9, 
1996.  In  view  of  the  need  for  its 
publication  without  an  opportimity  for 
prior  comment,  comments  will  still  be 
considered.  To  be  timely,  comments 
must  be  received  on  or  before  January  9, 
1997. 

ADORESSES:  Send  or  deliver  comments 
to  Barbara  Matthews-Beck,  Attorney, 
Office  of  Personnel  Management,  Room 
7F10. 1900  E  Street  NW.,  Washington, 
DC  20415. 

FOR  FURTHER  INFORMATION  CONTACT: 
Barbara  Matthews-Beck,  (202)  606- 
1700. 

8UPPi.ai»n-ARY  information:  The 
Attorney  General  has  designated 
Jefferson  Coimty  and  Galveston  County 
as  additional  examination  points  under 
the  provisions  of  the  Voting  Rights  Act 
of  1965,  as  amended.  She  determined  on 
December  5,  1996,  that  this  designation 
is  necessary  to  enforce  the  guaranteto  of 
the  Fourteenth  and  Fifteenth 
amendments  to  the  Constitution. 
Accordingly,  pursuant  to  section  6  of 
the  Voting  Rights  Act  of  1965,  as 
amended,  42  U.S.C.  1973d,  OPM  will 
appoint  Federal  Examiners  to  review  the 
qualifications  of  applicants  to  be 
registered  to  vote  and  Federal  observera 
to  observe  local  elections. 

Under  section  553(b)(3)(B)  of  title  5  of 
the  United  States  Code,  the  Director 
finds  that  good  cause  exists  for  waiving 
the  general  notice  of  proposed 
rulemaking.  The  notice  is  being  waived 
because  of  CH>M's  legal  responsibilities 
under  42  U.S.C.  1973e{a)  and  other  parts 
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of  the  VotingRights  Act  of  1965,  as 
amended,  which  require  OPM  to 
publish  counties  certified  by  the  U.S. 
Attorney  General  and  locations  within 
these  counties  where  citizens  can  be 
federally  listed  and  become  eligible  to 
vote,  and  where  Federal  observers  can 
be  sent  to  observe  local  elections. 

Under  section  S53(d)(3)  of  title  5  of 
the  United  States  Code,  the  Director 
finds  that  good  cause  exists  to  make  this 
amendment  effective  in  less  than  30 
days.  The  regulation  is  being  made 
effective  immediately  in  view  of  the 
pending  election  to  be  held  in  the 
subject  counties,  where  Federal 
observers  will  observe  the  electicm 
under  the  authority  of  the  Voting  Rights 
Act  of  1965.  as  amended 

RegulatCMy  Flexibility  Act 

I  certify  that  this  regulation  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities 
because  it  adds  two  new  locations  to  the 
list  of  counties  in  the  regulations 
concerning  OPM's  responsibilities 
under  the  Voting  Rights  Act. 

List  of  Subfects  in  45  CFR  Part  801 

Administrative  practice  and 
procedure.  Voting  Rights. 

U.S.  OfBce  of  Persoimel  A4anagBnieiiL 
Lmraine  A.  Graan, 

Deputy  Director. 

Accordingly.  OPM  is  ammiding  45 
CFR  Part  801  as  follows: 

PART  801— VOTING  RIGHTS 
PROGRAM 

1.  The  authority  citation  for  Part  801 
conOnues  to  read  as  follows: 

Autfaoriiy:  5  U.S.Q  1103;  sees.  7, 9,  79  Stat. 
440.  411  (42  U.S.C  1973e,  1973g). 

2.  Appendix  A  to  Part  80i  is  amended 
by  adding  alphabetically  Galveston  and 
Jefferson  Counties  of  Texas  to  read  as 
follows: 


Appendix  A  to  Part  801 


Dates,  Times,  and  Places  fcv  Filing 

*  *         •         •         • 

Texas 

County:  Place  for  filing;  Beginning  date 

•  •         •         *         • 

Gaiveston:  5914  Seawall  Boulevard, 
Galveston.  Texas  77551.  (409)  740-1261; 
December  9, 1996. 


Jefferson;  1610  I-IO  South,  Beaumont. 
Texas  77707,  (409)  842-0037;  December  9, 
1996. 

*         »         •         •         • 

(PR  Doc.  96-31492  Filed  12-9-96;  8:45  am] 


FEDERAL  C0MMUNICA7X)NS      ^ 
COMMISSION 

47  CFR  Part  73 

(MM  Docket  Na  te-l  36;  RM-M25] 

Radio  Broadcasting  Servicee;  Mana, 
AR 

AQBICY:  Federal  Communications 
Commission. 

action:  Final  rule. 

SUMMARY:  Tliis  document  allots  Channel 
287C3  to  Mena,  Arkansas,  as  that 
community's  third  local  FM 
transmission  service,  in  response  to  a 
petition  filed  by  Wendell  Harlan.  See  61 
FR  34406,  July  2, 1996.  Coordinates 
used  for  Channel  287C3  at  Mena, 
Arkansas,  are  North  Latitude  34-38-46 
and  West  Longitude  94-16-53.  With 
this  action,  the  proceeding  is 
terminated. 

DATES:  Effective  January  21, 1997.  The 
window  period  for  filing  applications 
for  Channel  287C3  at  Mena,  Arkansas, 
will  open  on  January  21, 1997,  and  close 
on  February  21. 1997. 

FOR  FUim«R  ajFORMATKM  CONTACI^ 
Nancy  Joyner,  Mass  Media  Bureau.  (202) 
418-2180.  Questions  related  to  the 
window  apphcation  fiUng  process  for 
Chaimel  287C3  at  Mena.  Arkansas, 
should  be  addressed  to  the  Audio 
Services  Division,  (202)  418-2700. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission's  Report 
and  Order.  MM  Docket  No.  96-135, 
adopted  November  1, 1996,  and  released 
November  8. 1996.  The  full  text  of  this 
Commission  decision  is  available  for 
inspection  and  copying  during  normal 
business  hours  in  the  FCC's  Reference 
Center  (Room  239).  1919  M  Street.  NW. 
Washington,  D.C.  "The  complete  text  of 
this  decision  may  also  be  purchased 
from  the  Commission's  copy 
contractors.  International  Transcription 
Service.  Inc..  (202)  857-3800.  located  at 
1919  M  Stiwt,  N.W.,  Room  246.  or  2100 
M  Street,  N.W.,  Suite  140,  Washington, 
D.C.  20037. 

List  of  Sab|ects  in  47  CFRPart  73  , 

Radio  broadcasting. 

Part  73  of  title  47  of  the  Code  of 
Federal  Regulations  is  amended  as 
follows: 

PART  73— {AMENDED] 

1.  The  authority  citation  for  Part  73 
continues  to  read  as  follows: 

Aatfaority:  Sees.  303. 48  Stat,  as  amended, 
1082;  47  U.S.Q  154,  as  amended. 


173.202    [AmandMll 

2.  Section  73.202(bJ,  the  Table  of  FM 
Allotments  imder  Arkansas,  is  amended 
by  adding  Channel  287C3'at  Mena. 

Federal  Communications  Conmiissiaa ' 
John  A.  Kai^iiaos, 

Chief.  Allocations  Branch,  Policy  and  ffules 
Division,  Mass  Media  Bureau. 

(FR  Doc.  96-31328  Filed  12-9-96;  lf:4S  an] 
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DEPARTMBfT  OF  COMMERCE 

National  Ocaanic  and  Atmospheric 
Admmiatration 

50  CFR  Part  648 

[Dodvt  fto.  961 1 16270-6a0»-02;  IJ>. 
100296Q 

Fiahariaa  of  the  Nontwastam  Unitad 
States;  Summer  Flounder  Fishery; 
Adjustonents  to  ttie  1996  North 
Carolina  State  Quota 

AGENCY:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Commercial  quota  adjustment. 

SUMMARY:  NMFS  announces  an 
adjustment  to  the  commercial  quota  for 
the  North  Carolina  1996  summer 
flounder  fishery.  This  action  complies 
with  regulations  implementing  the 
Fishery  Management  Plan  for  the 
Summer  Flounder  Fishery  (FMP),  which 
require  that  annual  quota  overages      > 
landed  in  any  state  be  deducted  from 
that  state's  quota  for  the  following  year. 
The  public  is  advised  that  a  quota 
adjustment  has  been  made  and  is 
informed  of  the  revised  quota  for  the 
State  of  North  Carolina. 
EFFECTIVE  DATE:  December  5, 1996, 
through  December  31, 1996. 
FOR  FURTHER  INFORMATION  CONTACT: 
Lucy  Helvenston.  508-281-9347. 
SUPPLEMBfTARY  INFORMATION: 
Regulations  implementing  Amendment 
2  to  the  FMP  are  found  at  50  CFR  part 
648  subparts  A  and  G.  The  regulations 
require  aimual  specification  of  a 
commercial  quota  that  is  apportioned 
among  the  Atlantic  coastal  states  from 
North  Carolina  through  Maine.  The 
process  to  set  the  aimual  commercial 
quota  and  the  percentage  allocated  to 
each  state  are  described  in  §  648.100. 
The  commercial  summer  flounder  quota 
for  the  1996  calendar  year,  adopted  to 
ensure  achievement  of  the  appropriate 
fishing  mortality  rate  of  0.41  for  1996, 
was  set  to  equal  11,111,298  lb  (5.0 
million  kg)  Uanuaiy  4, 1996,  61  FR  291). 
The  notification  of  a  commercial  quota 
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transfer  from  North  Carolina  to  Virginia 
was  published  on  March  13, 1996  (61 
FR  10286).  This  quoU  tzansJbr  is 
reflected  in  Table  1. 

Secticm  648.100(dX2)  provides  that  all 
landings  for  sale  in  a  state  shall  be 
applied  against  that  state's  annual 
commercial  quota.  Any  landings  in 
excess  of  the  state's  quota  will  be 
deducted  from  that  state's  annual  quota 
for  the  following  year.  Based  on  dealer 
reports  and  other  available  kifbrmation, 
NMFS  published  final  landings  for  1995 
and  associated  quota  adjustments  on 
April  5. 1996  (61  FR  15199).  At  that 


time^  available  data  indicated  that  North 
Carolina  had  t«nHiiip«  for  1995  thaA 
were  actually  6,727  Tb  (3.051  kg)  less 
than  its  1995  quota.  Since  that 
notification  was  published,  additional 
landings  of  S99.475  lb  (271.917  kg)  have 
been  reported  for  1995  for  North 
Carolina,  meaning  that  North  Carolina 
now  has  an  overage  for  1995  of  592,748 
lb  (268JB66  kg)  (equals  599.475  lb  less 
6.727  lb).  These  landings  data  for  North 
Carolina  which  were  just  recently 
obtained  by  NMFS,  necessitate 
publication  of  an  adjxistmen^  This 
adjustment  reduces  the  1996  North 


Carolina  quota  allocation  &om 
3.043.816  lb  (1,380,652  kg)  to  2.451,068 
lb  (1.111.786  kg).  Therefore,  any  overage 
in  North  Carolina's  1996  commercial 
fishery  will  be  calculated  by  deducting 
the  total  landings  in  1996  from  the 
adjusted  quota  of  2.451 .068  lb 
(1,111,786  kg).  This  action  does  not 
affect  a  notification  concerning  the 
conunercial  quota  harvest  that 
prohibited  fiother  landing  of  summer 
flounder  by  federally  permitted  vessels 
in  North  Carolina  made  effective  March 
15, 1996  (61  FR  11344). 


TABLE  1.— ADJUSTED  1996  COMMERCIAL  QUOTA  FOR  THE  SUMMER  FLOUNDER  RSHERY 


NH 

MA 

Rl 

CT  »- 

NY  -„ 

HJ.^ 

DE  .. 

MO. 

VA 

NC 


1906  Quota 
Ob) 


6,987 

67 

1.122.246 

2,243J224 

331,574 

1,243.374 

2,306,198 

2.614 

199,561 

3.182,177 

3.974.018 


1995Lan(fing8 
(to) 


5318 

0 

1,127.995 

2.366,465 

306,404 

1,248,078 

2,298,303 

3.072 

138,167 

3,356338 

4366,766 


1996  Overage 
(to) 


0 

0 

5.749 

122.241 

0 

4.704 

0 

458 

0 

173361 

562.748 


InMiel  1996  quota 
(to) 


5.284 

51 

757.841 

1.742383 

250,791 

849,680 

1358363 

1.977 

226370 

2,374342 

3.043316  I 


Adjusted  1996  quota 


(to) 


5.284 

51 
752,092 

1.620342 
2S0.791 
844.976 

1,868363 

1319 

226370 

2.200381 

2,451,068 


(kg) 


2387 
23 
341,143 
734.975 
113.757 
383,275 
842,939 


102,770 

998,212 

1.111,786 


Claaaification 

This  action  is  required  by  50  CFR  part 
648  and  is  exempt  from  review  under 
E.O.  12866. 

:16.U3.Cl801etsaq. 
:  Decambor  5, 1996. 
Gary  C.  Matlodc. 

Acting  Assistant  Administrator  for  Fisherias, 
Natioaai  Marine  Fisheries  Service. 
(FR  Doc.  96-31352  Filed  12-5-96:  3.-05  pmj 
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Proposed  Rules 


Federal  Regitta- 

VoL  61.  No.  238 

Tuesday,  Decembo'  10.  1996 


This  section  of  the  FEDERAL  REGISTER 
contains  notices  to  the  putstic  of  the  proposed 
issuance  of  rules  and  regulations.  The 
purpose  of  these  notices  is  to  give  interested 
persons  an  opportunity  to  participate  in  the . 
ruie  making  prior  to  the  adoption  of  the  final 
rules.  -    V  > 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  95-CE-«5-AD] 

RlN2120^AAe4 

Airworthiness  Directives;  Burkhart 
Grob,  Luft-und  Raumfahii,  GmbH. 
Model  G102  Astir  CS  Sailplanes 

AGENCY:  Federal  Aviation 

Administration.  DOT. 

ACTION:  Notice  of  proposed  rulemaking 

(NPRM). 

SUMMARY:  This  document  proposes  to 
adopt  a  new  airworthiness  directive 
(AD)  that  would  apply  to  the  Burichart 
Grob.  Luft-imd  Raum&hrt.  GmbH. 
(Grob)  Model  G102  Astir  CS  sailplanes. 
The  proposed  action  would  require 
replacing  the  elevator  control  lever.  This 
proposed  action  is  prompted  by  Ihe 
discovery  of  cracks  in  the  elevator 
control  lever  during  a  routine  inspection 
of  a  Grob  Model  G102  Astir  CS 
seulplane.  The  action  specified  by  the 
proposed  AD  is  intended  to  prevent 
failure  of  the  elevator  control  lever, 
which  could  result  in  loss  of  control  of 
the  sailplane. 

DATES:  Comments  must  be  received  on 
or  before  February  12. 1997. 
ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA).  Central  Region, 
Office  of  the  Assistant  Chief  Counsel. 
Attention:  Rules  Docket  No.  95-CE-95- 
AD.  Room  1558,  601  E.  12th  Street. 
Kansas  Qty.  Missouri  64106.  Comments 
may  be  inspected  at  this  location 
between  8  a.m.  and  4  p.m.,  Monday 
through  Friday,  holidays  excepted. 

Service  information  that  applies  to  the 
proposed  AD  may  be  obtained  from 
Grob  Luft-und  Raimifahrt,  GmbH, 
Postfach  1257,  D-87712,  Mindelheim, 
Germany.  This  information  also  may  be 
examined  at  the  Rules  Docket  at  the 
address  above. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
J.  Mike  Kiesov,  Project  Officer. 


Sailplanes,  Small  Airplane  Directorate, 
Aircraft  Certification  Service,  FAA, 
1201  WaJnut.  suite  900,  Kansas  Qty. 
Missouri,  64106;  telephone  (816)  426- 
6934;  facsimile  (816)  426-2169. 

SUPPt^MENTARY  INFORMATION: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  argimnents  as 
they  may  desire.  Communications 
should  identify  the  Rules  Docket 
number  and  be  submitted  in  tripUcate  to 
the  address  specified  above.  All 
commimications  received  on  or  before 
the  closing  date  for  comments,  specified 
above,  will  be  considered  before  taking 
action  on  the  proposed  rule.  The 
proposals  contained  in  this  notice  may 
be  changed  in  light  of  the  comments 
received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
enviroimiental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report  that 
simimarizes  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules. 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  No.  95-CE-95-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA.  Central  Region,  Office  of  the 
Assistant  Chief  Coimsel,  Attention: 
Rules  Docket  No.  95-fcE-95-AD,  Room 
1558.  601  E.  12th  Street.  Kansas  Qty, 
Missouri  64106. 

Events  Leading  to  the  Proposed  Action 

The  Luftfahrt-Bundesamt  (LBA). 
which  is  the  airworthiness  authority  for 
Germany,  recently  notified  the  FAA  that 
an  unsafs  condition  may  exist  on  certain 
Grob  Model  Astir  CS  sailplanes.  The 
LBA  reports  that  cracks  have  been  foimd 
in  the  elevator  control  lever,  which  if 


not  corrected,  could  cause  loss  of 
control  of  the  sailplane. 

Grob  has  issued  Service  Bulletin  (SB) 
TM  306-33,  dated  September  15. 1994, 
and  Ckob  Installation  Instructions  Na 
306-30/1,  dated  October  11,  1994, 
which  specifies  inspecting  for  cracks  in 
the  elevator  control  lever  and  replacing 
any  cracked  elevator  control  lever,  prior 
to  further  flight,  or  replacing  the 
elevator  control  lever  prior  to  a  certain 
date. 

The  LBA  classified  these  service 
bulletins  as  mandatory  and  issued  AD 
94-317/2  Grob,  date  of  issue:  April  21, 
1995,  in  order  to  assure  the  continued 
airworthiness  of  these  airplanes  in 
Germany. 

Proposed  Compliance  Time 

The  FAA  has  reviewed  the 
compliance  times  recommended  by  the 
manufacturer  in  the  Grob  SB  306-33. 
and  by  the  LBA  AD  and  has  determined 
that  one  compliance  time  for  all 
operators  is  more  equitable  and  would 
not  present  any  undue  burden  on  any  of 
the  owner/ operators  of  any  U.S. 
registered  sailplanes.  Tlierefore,  the 
compliance  time  stated  in  the  body  of 
the  proposed  AD  would  take  precedence 
over  the  compliance  time  recommended 
by  the  manufacturer  and  the  foreign 
airworthiness  authority  for  Germany. 

Explanation  of  the  Provisions  of  This 
AD 

This  sailplane  model  is  manufactured 
in  Germany  and  is  type  certificated  for 
operation  in  the  United  States  imder  the 
provisions  of  section  21.29  of  the 
Federal  Aviation  Regulations  (14  CFR 
21.29)  and  the  applicable  bilateral 
airworthiness  agreement.  Pursuant  to 
this  bilateral  airworthiness  agreement, 
the  LBA  has  kept  the  FAA  informed  of 
the  situation  described  above.  The  FAA 
has  examined  the  findings  of  the  LBA. 
reviewed  all  avfiilable  information,  and 
determined  that  AD  action  is  necessary 
for  products  of  this  type  design  that  are 
certificated  for  operation  in  the  United 
States.  The  FAA  has  also  determined 
that  it  is  more  beneficial  and  less 
cumbersome  to  the  owners/operators  to 
require  a  replacement  of  the  elevator 
control  lever  within  the  next  20  hours 
time-in-service,  instead  of  requiring  an 
initial  inspection  for  cracks  and  if 
cracks  are  found,  replacing  the  part 
prior  to  further  flight,  and  then  if  no 
cracks  are  found,  replacing  the  part 
prior  to  a  certain  date,  as  required  by  the 
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LBA  and  the  manu&cturer.  The  one 
time  replacement  is  more  time  and  labor 
efficient. 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  in  other  Grob  G102  Astir  CS 
sailplanes  of  the  same  type  design,  the 
proposed  AD  woiild  require  replacing 
the  elevator  control  lever,  part  number 
(P/N)  102-3542  with  an  improved 
elevator  control  lever,  P/N  102-3543. 

Related  Service  Information 

Accomplishment  of  the  proposed 
action  would  be  in  accordance  with 
Grob  SB  TM  306-33,  dated  September 
15. 1994  and  Grob  Installation 
Instructions  No.  306-30/1,  dated 
October  11. 1994. 

Coat  Impact 

The  FAA  estimates  that  53  sailplanes 
in  the  U.S.  registry  would  be  affected  by 
the  proposed  AD,  that  it  would  take 
approximately  12  hours  per  sailplane  to 
accomplish  the  proposed  action^  and 
that  the  average  labor  rate  is 
approximately  S60  an  hour.  Parts  cost 
approximately  $180  per  sailplane.  Based 
on  these  figures,  the  total  cost  impact  of 
the  proposed  AD  on  U.S.  operators  is 
estimated  to  be  $47,700. 

&ob  has  informed  the  FAA  that  no 
parts  have  been  distributed  to  equip  any 
sailplane  in  the  United  States.  The  FAA 
has  no  way  of  determining  how  many 
owners/operators  may  have 
incorporated  the  proposed  actions  on 
their  sailplane. 

Regulatory  Impact 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  on  the  distribution  of  power 
and  responsibihties  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  proposal 
would  not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

For  the  reastms  discxissed  above,  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  imder 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  imder  DOT 
Regulatory  Policies  and  Procediues  (44 
FR  11034,  February  26, 1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  has  been  placed  in  the  Rvdes 
Docket.  A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 


location  provided  imder  the  caption 
ADDRESSES. 

List  of  Snbjecti  in  14  CFR  Part  39 

Air  transportation»  Airaaft,  Aviation 
safiety,  SaliBty. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  folloMrs: 
Audiortty:  49  U.S.C  106(g),  40113, 44701. 


139.13    [An 

2.  Section  39.13  is  amended  by 
adding  a  new  AD  to  read  as  follows: 

BwUiart  Grab  Laft-Und  Sauniiifait,  GMBH: 

Docket  No.  95-(X-95-AD. 

Applicability:  Model  G102  Astir  CS 
sailplanes  (serial  numbers  1001  through 
1536],  certificated  in  any  category. 

Note  1:  This  AO  applies  to  each  sailplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
saUplanes  that  have  been  modified,  altered, 
or  repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  use  the  authority 
provided  in  paragraph  (c)  of  this  AD  to 
request  approval  from  the  FAA  Thia 
approval  may  address  either  no  action,  if  the 
current  configuration  eliminates  the  unsafe 
condition,  or  difierent  actions  necessary  to 
address  the  unsafe  condition  described  in 
this  AD.  Such  a  request  should  include  an 
assessment  of  the  effsct  of  the  changed 
configuration  on  the  unsafe  condition 
addressed  by  this  AD.  In  no  case  does  the 
presence  of  any  modification,  alteration,  or 
repair  remove  any  aircraft  from  the 
applicability  of  this  AD. 

Compliance:  Required  within  the  next  20 
hours  time-in-service  after  the  effective  date 
of  this  AD.  unless  already  accomplished. 

To  prevent  failure  of  the  elevator  control 
lever,  which  could  result  in  loss  of  control 
of  the  sailplane,  accomplish  the  following: 

(a)  Replace  the  elevator  control  lever,  Grob 
part  number  (P/N)  102-3542.  with  an 
elevator  control  lever  of  improved  design 
(Grob  P/N  102-3543)  in  accordance  with  the 
"Procedure"  section  of  the  Grob  Installation 
Instructions  No.  306-30/1,  dated  October  11, 
1994,  which  are  referenced  in  the  "Actions: 
2"  section  of  Grob  service  bulletin  (SB)  TM 
306-33,  dated  September  15, 1994. 

Note  2:  The  instructions  in  this  AD  do  not 
refiect  the  instructions  given  in  the  Giob 
service  bulletin  or  the  LBA  AD  discussed  in 
the  preamble  of  this  AD;  therefore,  the 
instructions  in  the  body  of  thia  AD  take 
precedence  over  the  Grob  service  bulletin 
and  the  LBA  AD. 


(b)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  sailplane 
to  a  location  where  the  requirements  of  this 
AD  can  be  accompUshed. 

(c)  An  alternative  method  of  compliance  n 
adjustment  of  the  compliance  time  that 
provides  an  equivalent  level  of  safety  may  be 
approved  by  the  Managsr,  Small  Airplane 
Directorate.  FAA.  1201  Wahiut,  suite  900, 
Kansas  City,  Missouri,  64106.  The  request 
shall  be  forwarded  through  an  appropriate 
FAA  Maintenance  Inspector,  who  may  add 
comments  and  then  send  it  to  the  Manager, 
Small  Airplane  Directorate,  FAA,  1201 
Walnut,  suite  900,  Kansas  City,  Missouri, 
64106. 

Note  3:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Small  Airpluia 
Directorate. 

(d)  All  persons  affiscted  by  this  directive 
may  obtain  copies  of  the  document  referred 
to  herein  upon  request  Grob  Luft-und 
Raumfahrt,  GmbH,  Postfach  1257,  D-87712, 
Mindelheim,  Germany  or  may  examine  this 
document  at  the  FAA.  Central  Region,  Office 
of  the  Assistant  Chief  Counsel,  Room  1558, 
601  E.  12th  Street,  Kansas  City,  Missouri 
64106. 

Issued  in  Kansas  Qty.  Missouri,  on 
December  2, 1996. 
Midiael  Galla^ier, 

Manager,  Small  Airplane  Ditectorate.  Aircraft 
Certification  Service. 

[FR  Doc  9fr-3126S  Filed  12-9-96;  8:45  am) 
■UMQ  COM  4n»-t«-U 


14  CFR  Part  39 

[Docket  No.  96-CE-9enAD] 

RIN  2120-AA64 

AlrworthliMss  Dtrsctlv«e;  AarosfMC* 
Technologies  of  Australia  Pty  Ltd. 
(Formerty  Government  Aircraft 
Factory)  Models  N22B,  N22S,  and 
N24A  Airplanes 

agency:  Federal  Aviation 
Administration,  DOT. 
ACnON:  Notice  of  proposed  rulemaking 
(NPRM). 

summary:  This  documoit  proposes  to 
adopt  a  new  airworthiness  directive 
(AD)  that  would  apply  to  Aerospace 
Technologies  of  Australia  Pty  Ltd. 
(ASTA)  Models  N22B.  N22S,  and  N24A 
airplanes.  The  proposed  action  would 
require  repetitively  inspecting  the  stub 
wing  upper  front  spar  cap  flanges  for 
cracks,  and  repairing  any  cracked  part 
The  proposed  AD  rc»ults  from  &tigue 
tests  that  show  that  the  stub  wing  upper 
front  spar  cap  flanges  could  fail  over 
time  because  of  fatigue.  The  actions 
specified  by  the  proposed  AD  are 
intended  to  prevent  structural  failure  of 
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the  front  spar  caused  by  cracks  in  the 
stub  Mring  upper  front  spar  cap  flanges, 
which  ONila  result  in  loss  of  control  of 
the  airplane.  t  -^  r. 

DATES:  Comments  must  be  received  on 
or  before  FetHoiary  21, 1997. 
ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Central  Region, 
Office  of  the  Assistant  Chief  Counsel. 
Attention:  Rules  Docket  No.  95-CE-98- 
AD.  Room  1558.  601  E.  12th  Street. 
Kansas  City,  Missouri  64106.  Comments 
may  be  inspected  at  this  location 
between  8  a.m.  and  4  p.m.,  Monday 
through  Friday,  holidays  excepted 

Service  information  that  appUes  to  the 
proposed  AD  may  be  obtained  bom 
Aerospace  Technologies  of  Australia  Pty 
Ltd.,  ASTA  DEFENCE,  Private  Bag  No. 
4,  Beach  Road  Lara  3212,  Victoria, 
Australia.  This  information  also  may  be 
examined  at  the  Rules  Docket  at  the 
address  above. 

FdR  FURTHER  MFORMATION  CONTACT:  Mr. 
Ron  Atmur,  Aerospace  Engineer,  FAA, 
Los  Angeles  Aircraft  Certification 
Office,  3960  Paramoimt  Boulevard., 
Lakewood,  California  90712;  telephone 
(310)  627-5224;  fiacsimile  (310)  627- 
5210. 

SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  argimients  as 
they  may  desire.  Commimications 
should  identify  the  Rules  Docket 
number  and  be  submitted  in  triplicate  to 
the  address  specified  above.  All 
communications  received  on  or  before 
the  closing  date  for  comments,  specified 
above,  will  be  considered  before  taking 
action  on  the  proposed  rule.  The 
proposals  contained  in  this  notice  may 
be  (Ranged  in  light  of  the  comments 
received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of' 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report  that 
summarizes  eachFAA-pnblic  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  No.  95-CE-9ft-AD."  The 


postcard  wUl  be  date  stamped  and 
returned  to  the  commenter. 

AvaUability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  Central  Region,  Office  of  the 
Assistant  Chief  Coimsel,  Attention: 
Rules  Docket  No.  95-CE-98-AD,  Room 
1558,  601  E.  12th  Street,  Kansas  Qty. 
Missouri  64106. 

Discoasion 

The  Qvil  Aviation  Safety  Authraity 
(CASA),  which  is  the  airworthiness 
authority  for  Australia,  recently  notified 
the  FAA  th^  an  unsafe  condition  may 
exist  on  certain  ASTA  Models  N22B, 
N22S,  and  N24A  airplanes.  The  CASA 
reports  that  fotigue  tests  show  that  the 
stub  wing  upper  front  spar  cap  flanges 
could  fail  over  time  because  of  fatigue. 
These  conditions,  if  not  detected  and 
corrected,  could  lead  to  structural 
failure  of  the  front  spar  and  subsequmt 
loss  of  control  of  the  airplane. 

Applicable  Service  Infiotmatkm 

Nomad  Service  Bulletin  (SB)  NMD- 
53-6.  dated  Octobw  21, 1986,  includes 
procedures  for  inspecting  (using  both 
visual  and  eddy  current  methods)  the 
stub  wing  front  spar  cap  flanges  in  the 
area  of  Buttock  Line  (BL)  47.6  for  fatigue 
Grades. 

The  CASA  of  Australia  classified  this 
service  bulletin  as  mandatory  and 
issued  FCAA  AD/GAF-N22/52,  dated 
January  1987,  in  order  to  assxire  the 
continued  airworthiness  of  these 
airplanes  in  Australia. 

The  FAA's  Detomination 

This  airplane  model  is  manufactured 
in  Australia  and  is  type  certificated  for 
opoation  in  the  United  States  imder  the 
provisions  of  section  21.29  of  the 
Federal  Aviation  Regulations  (14  CFR 
21.29)  and  the  applicable  bilateral 
airworthiness  agreement.  Pursuant  to 
this  bilateral  airworthiness  agreement, 
the  CASA  of  Australia  has  kept  the  FAA 
inf(»med  of  the  situation  described 
above.  Hie  FAA  has  examined  the 
findings  of  the  CASA  of  Australia; 
reviewed  all  available  information, 
including  the  service  information 
referenced  above;  and  determined  that 
AD  action  is  necessary  for  products  of 
this  type  design  that  are  certificated  for 
operation  in  the  United  States. 

Explanation  of  the  Previsions  of  tiw 
Proposed  AD 

Since  an  imsafe  condition  has  bemi 
identified  that  is  likely  to  exist  <x 
develop  in  other  ASTA  Models  N22B, 
N22S,  and  N24A  airplanes  of  the  same 
type  desi^i  that  are  registaed  in  the 


United  States,  the  proposed  AD  would 
require  repetitively  inspecting  the  stub 
wing  upper  front  spar  cap  flanges  for 
cracks,  and  repairing  any  cracked  part 
Accomplishment  of  the  proposed 
inspections  would  be  in  accordance 
with  NoBiad  SB  NMD-53-6,  dated. 
October  21, 1986.  Accomplishment  of 
any  proposed  repair,  if  necessary,  would 
be  in  accordance  with  a  scheme 
obtained  from  the  FAA,  LiOs  Angeles 
Aircraft  Certification  Office. 

CostlnqMct 

The  FAA  estimates  that  15  airplanes 
in  the  U.S.  registry  would  be  afiected  by 
the  proposed  AD,  that  it  would  take 
approximately  6  woridiours  per  airplane 
to  accomplish  the  proposed  initial 
inspection,  and  that  the  average  labor 
rate  is  approximately  $60  an  hour. 
Based  on  these  figures,  the  total  cost 
impact  of  the  proposed  AD  on  U.S. 
operators  is  estimated  to  be  $5,400  or 
$360  per  airplane.  This  figure  does  not 
take  into  accoimt  the  cost  of  repetitive 
inspections  or  the  cost  to  repair  any 
cracked  stub  wing  upper  front  spar  cap 
flanges.  The  FAA  has  no  way  of 
determining  the  number  of  repetitive 
inspections  each  operator  would  incur 
over  the  life  of  each  affected  airplane  or 
the  number  of  stub  wing  upper  front 
spar  cap  flanges  that  may  be  found 
cracked  and  need  to  be  repaired. 

Regulatory  InqMKt 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  Stetes,  on  the  relationship 
between  the  national  government  and 
the  Stetes,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
in  accordance  with  Executive  Order 
12612,  it  is  determined  that  this 
proposal  would  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment 

For  the  reasons  discussed  above.  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  imder  DOT 
Regulatory  Policies  and  Procedures  (44 
FR 11034,  February  26, 1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
imder  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  has  been  placed  in  the  Rules 
Docket.  A  copy  of  it  may  be  obtained  by 
contecting  the  Rules  Docket  at  the 
locatirai  provided  under  the  captiiui 
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LM  of  Snblacts  in  14  CFR  Part  39 

Air  transpcotation,  Airciaft.  Aviation 
safety,  Safrty. 

Tha  Propoaad  Amendmeiit 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the- 
AdministratOT,  the  Federal  Aviation 
Administration  propoees  to  amend  part 
39  of  the  Fedetal  Aviation  Regulatiims 
(14  CFR  part  39)  as  follows: 

PART  99-AIRWORT>«NE8S 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

AolhMity:  49  U.S.C  106(g),  40113, 44701. 

130.13    [Amandedl 

2.  Section  39.13  is  amended  by 
nHriing  a  new  airworthiness  directive 
(AD)  to  read  as  follows: 

Aaroapaoa  TadmologiM  of  AMtaaUa  Ply 
Ltd.:  Docket  No.  95-CE-48-A0. 

AppUaUUtr  ModeU  N22B,  N22S.  SDd 
N24A  airplanes  (all  serial  numbers), 
certificated  in  any  category. 

NolB  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whedtsr  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  at 
refiaiied  so  that  the  performance  of  the 
requirements  of  this  AD  is  afiisctad,  the 
o«raer/operator  must  request  approval  fat  an 
alternative  method  of  cranplianca  in 
accordance  with  paragraph  (d)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  efiisct  of  the  modification,  alteration,  at 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it 

Compliance:  Required  prior  to 
accumulating  1,700  hours  time-in-service 
(TIS)  or  within  the  next  300  hours  TIS  after 
the  efiiective  date  of  this  AD,  whichever 
occurs  later,  unless  already  accranplished, 
and  thereafter  at  intervals  not  to  exceed  2,650 
hours  TIS. 

To  prevent  structural  hihire  of  the  front 
spar  caused  by  cracks  in  the  stub  wing  upper 
£ront  spar  cap  flanges,  which  could  result  in 
loss  of  control  of  the  airplane,  accomplish  the 
fbllowing: 

(a)  Inspect,  using  both  visual  and  eddy 
current  methods,  the  stub  %inng  front  spar  cap 
flanges  in  the  area  of  Buttock  Une  (BL)  47.6 
far  btigue  cracks  in  accordance  with  the 
ACCOMPLISHMENT  INSTRUCTiONS 
section  of  Nomad  Service  Bulletin  NMD-53- 
6,  dated  October  21. 1986. 

(b)  If  any  crack  is  found  during  any 
inspection  required  by  this  AD,  prior  to 
further  flight,  obtain  a  repair  scheme  from  the 
manufacturer  through  the  Los  Angeles 
Aircraft  Certification  Office  (AGO)  at  the 
address  specified  in  paragraph  (d)  of  this  AD, 
and  incorporate  this  repair  Kheme. 

(c)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 


of  the  Padonl  Aviation  Ragolatioos  (14  CFR 
21.197  and  21.199)  to  opaiata  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

(d)  An  altacnative  method  of  compliance  or 
ad}u8tment  of  the  compliance  time  that 
provides  an  equivalent  level  of  safisty  may  be 
approved  by  the  Manager,  EAA,  Los  Angeles 
AGO,  3960  Paramount  Boulevard, 
Lakewood.  California  90712.  The  request 
shall  be  forwarded  through  an  apfHopriate 
PAA  Maintenance  Inspector,  who  may  add 
oommenU  and  then  send  it  to  the  Manager, 
Los  Angeles  AGO. 

Mel*  2:  Infonnation  conoaming  the 
existence  of  approved  aheniatiTe  madiods  of 
ff>BnpliMw~ii  -with  this  AD,  if  any,  may  be 
obtained  from  the  Los  Angeles  AGO. 

(e)  All  persons  aSected  by  this  directive 
may  obtain  copies  of  the  document  refarred 
to  herein  upon  request  to  Aerospace 
Technologies  of  Australia  Pty  Ltd.,  ASTA 
IXFENCE,  Private  Bag  No.  4,  Beach  Road 
Lara  3212,  Victoria,  Australia;  or  may 
mrainiTiw  this  documeut  at  the  PAA,  Central 
Region,  Office  of  the  Assistant  Chief  Counsel, 
Rocm  1558, 601  B.  12th  Street,  Kansas  Qty, 
Missouri  64106. 

Issued  in  Kansas  Qty,  Missouri,  on 
December  2, 1996. 
Mkhael  GaDaghar. 

Manager.  Small  Airplane  Dinctorate.  Aircraft 
Certification  Service. 

[PR  Doc.  96-31267  FUed  12-0-96;  8:45  am] 
■usto  oooa  4eis-is-u  .   -  ^  . 


14CFRPart39 

[Docket  Na  96-«E-67-AD] 

Rm2120-AA64 

All  WNM  Uilnees  Dlredlvee;  Aeroepsoe 
Techndogiee  of  Australia  Pty  Ltd. 
(Formerly  Qovemmertt  Aircraft 
Factory)  Modela  N22B.  N22S,  and 
N24A  Alrplanaa 

AQENCY:  Federal  Aviation 
Administratian,  DOT. 
ACTION:  Notice  of  proposed  rulemaking 
(NPRM). 

SUMMARY:  This  document  propoees  to 
adopt  a  new  airworthiness  directive 
(AO)  that  would  apply  to  Awospace 
Technologies  of  Australia  Pty  Ltd. 
(ASTA)  Models  N22B,  N22S.  and  N24A 
airplanes.  The  proposed  action  would 
require  repetitively  inspecting  the 
horizontal  stabilizer  upper  and  loMrer 
skin,  intercostal  angles,  and  the 
horizontal  stabilizer  trailing  edge 
channel  for  cracks;  and  repairing  any 
cracks  or  replacing  any  cracked  parts,  as 
applicable.  The  proposed  AD  results 
^m  niunerous  reports  of  cracking  in 
these  horizontal  stabilizer  areas  on  the 
affected  airplanes.  The  actions  specified 
by  the  proposed  AD  are  intended  to 
prevent  structural  failiue  of  the 


horiztmta)  stabilizer  caused  by  f^gue 
cracks,  which  could  result  in  loss  of 
control  of  the  airplane. 

DATES:  Comments  must  be  received  on 
or  before  February  21, 1997. 

A00RE88C8:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Central  Region. 
Office  of  the  Assistant  Chief  Coimsel, 
Attention:  Rules  Docket  No.  96-CE-57- 
AD,  Room  1558.  601  E.  12th  Street. 
Kansas  City.  Missouri  64106.  Ccnnments 
may  be  Inspected  at  this  location 
between  8  a.m.  and  4  p.m.,  Monday 
through  Friday,  holidays  excepted. 

Service  information  that  applies  to  the 
proposed  AD  may  be  obtained  from 
Aerospace  Technologies  of  Australia  Pty 
Ltd.,  ASTA  DEFENCE,  Private  Bag  No. 
4,  Beach  Road  Lara  3212.  Victoria, 
Australia.  This  infonnation  also  may  be 
examined  at  the  Rules  Docket  at  the 
address  above. 

FOR  FURTHER  IIFORMATION  CONTACT:  Mr. 
Ron  Atmur,  Aerospace  Engineer,  FAA. 
Los  Angeles  Aircraft  Certification 
Office,  3960  Paramoimt  Boulevard., 
Lakewood,  California  90712;  telephone 
(310)  627-^224;  facsimile  (310)  627-     - 
5210. 

SUPPLEMENTARY  INFORMATION: 
Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications 
should  identify  the  Rules  Docket 
number  and  be  submitted  in  triplicate  to 
the  address  specified  above.  All 
communications  received  on  or  before 
the  closing  date  for  comments,  specified 
above,  will  be  c<Hisidered  before  taking 
action  on  the  proposed  rule.  The 
proposals  contained  in  this  notice  may 
be  changed  in  light  of  the  comments 
received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
sulmiitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rxiles  Docket  for  examination  by 
interested  persons.  A  report  that 
summarizes  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to  ' 
acknowledge  receipt  of  their  commmits 
submitted  in  response  to  this  notice 
miist  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  No.  96-CE-67-AD."  The 
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postcard  will  be  date  stamped  and 
letumed  to  the  commenter. 

ATailability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  Central  Region,  Office  of  the 
Assistant  Chief  Coimsel,  Attention: 
Rules  Docket  No.  96-CE-57-AD,  Room 
1558, 601  E.  12th  Street.  Kansas  Qty, 
Missouri  64106. 

Discussion 

The  Qvil  Aviation  Safety  Authority 
(CASA),  which  is  the  airworthiness 
authority  for  Australia,  recently  notified 
the  FAA  that  an  unsafe  condition  may 
exist  on  certain  ASTA  Models  N22B, 
N22S,  and  N24A  airplanes.  The  CASA 
reports  a  niunber  of  inddoits  of  fatigue 
cracking  in  the  areas  of  the  horizontal 
stabilizer  upper  and  lower  sldn, 
intercostal  angles,  and  the  honzontal 
stabilizer  traiUng  edge  channel.  These 
conditions,  if  not  detected  and 
corrected,  could  lead  to  structural 
failure  of  the  horizontal  stabilizer, 
which  could  resiilt  in  loss  of  control  of 
the  airplane. 

Applicable  Service  Information 

ASTA  has  issued  Nomad  Service 
Bulletin  (SB)  NMD-55-34,  dated  April 
22, 1996,  which  includes  procedures  for 
inspecting  the  horizontal  stabilizer 
upper  and  lower  skin,  intercostal  angles, 
and  the  horizontal  stabilizer  trailing 
edge  channel. 

The  CASA  of  Australia  classified  this 
service  bulletin  as  mandatory  and 
issued  FCAA  AD/GAF-N22/72.  dated 
August  1996,  in  order  to  assure  the 
continued  airworthiness  of  these 
airplanes  in  Australia. 

The  FAA's  Determination 

This  airplane  model  is  manufactured 
in  Australia  and  is  type  certificated  for 
operation  in  the  United  States  under  the 
provisions  of  section  21.29  of  the 
Federal  Aviation  Regulations  (14  CFR 
21.29)  and  the  appUcable  bilateral 
airworthiness  agreement.  Pursiiant  to 
this  bilateral  airworthiness  agreement, 
the  CASA  of  Australia  has  kept  the  FAA 
informed  of  the  situation  described 
above.  The  FAA  has  examined  the 
findings  of  the  CASA  of  Australia; 
reviewed  all  available  information, 
including  the  sOTvice  infbnnation 
referenced  above;  and  determined  that 
AD  action  is  necessary  for  products  of 
this  type  design  that  are  certificated  fDr 
opraation  in  the  United  States. 

Explanation  of  the  Provisions  of  die 
Proposed  AD 

Since  an  imsafe  condition  has  been 
identified  that  is  likely  to  exist  or 


develop  in  other  ASTA  Models  N22B, 
N22S,  and  N24A  airplanes  of  the  same 
type  design  XiM  are  registered  in  the 
United  States,  die  proposed  AD  would 
require  repetitively  inspecting  the 
horizontal  stabilizer  upper  and  lowN^ 
skin,  intercostal  angles,  and  the 
horizontal  stabilizer  trailing  edge 
channel  for  cracks;  and  repairing  any 
cracks  or  replacing  any  cracked  parts^  as 
applic^le. 

Accomplishment  of  the  proposed 
inspections  would  be  in  accordance 
with  Nomad  SB  NMI>-55-34,  dated 
April  22, 1996.  Accomplishment  of  any 
prop>osed  repair  or  repLacement,  as 
necessary  and  as  applicable,  woidd  be 
in  accordance  with  the  Nomad 
Structural  Repair  Manual,  Chapter  55- 
10-11. 

Costlmpact 

The  FAA  estimates  that  15  airplanes 
in  the  U.S.  registry  would  be  affected  by 
the  proposed  AD,  that  it  would  take 
approximately  2  workhours  per  airplane 
to  accomplish  the  proposed  initial 
inspections,  and  that  the  average  labor 
rate  is  approximately  $60  an  hour. 
Based  on  these  figures,  the  total  cost 
impact  of  the  proposed  AD  on  U.S. 
operators  is  estimated  to  be  $1,800  or 
$120  per  airplane.  This  figure  does  not 
take  into  accoimt  the  cost  of  repetitive 
inspections  or  the  cost  to  repair  or 
replace  any  horizontal  stabilizer  upper 
and  lower  skin,  intercostal  angles,  or 
horizontal  stabilizer  trailing  edge 
channel.  The  FAA  has  no  way  of 
determining  the  number  of  repetitive 
inspections  each  operator  would  inc\ir 
over  the  life  of  each  affected  airplane  or 
the  number  of  horizontal  stabilizer 
upper  and  lower  skins,  intercostal 
angles,  or  horizontal  stabilizer  trailing 
edge  channels  that  may  be  foimd 
cracked  during  the  inspections 
proposed  by  this  action. 

Regulatory  In^MCt 

The  regulations  proposed  herein 
would  not  have  substantial  direct  efEects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
in  accordance  with  Executive  Order 
12612.  it  is  determined  that  thi8~ 
proposal  would  not  have  sufficient 
federalism  implications  to  warrant  the 
prniaration  of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  1 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  undw  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26, 1979);  and  (3)  if 


promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  Of  the  Regulatocy 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  has  been  placed  in  the  Rules 
Dodwt  A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Dodcet  at  the 
location  provided  imder  the  caption 
AOOnESSES. 

List  of  Sidi)ectB  in  14  (7R  Part  39 

Air  transportation.  Aircraft  Aviation 
safety,  Safety. 

The  Proposed  Ammdment 

Accordingly,  pursuant  to  the 
authority  deleg^ed  to  me  by  the 
Administrator,  die  Federal  Aviation 
Administration  proposes  to  am«xd  p>art 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows: 

PART  39-WMRWORTHlNESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

AvAaHtp  49  U.S.Q  106(g).  40113, 44701. 

{39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  a  new  airworthiness  directive 
(AD)  to  read  as  follows: 

AampmoB  TacfanologiM  of  Australia  Ply  Ltd: 

Docket  No.  96-CE-57-AD. 

ApplkabiUty.  Models  N22B,  N22S,  and 
N24A  airplanes  (all  serial  numbeis), 
certificated  in  any  category. 

Note  1:  This  AO  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  wnemer  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  aSected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (d)  of  dxis  AO. 
The  request  should  include  an  assessment  of 
tile  efEsct  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and,  if  the  unsafe  conditicm  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it 
Compliance:  Required  within  the  next  100 
hours  time-in-service  (TIS)  after  the  e£6BCtive 
date  of  this  AD,  unless  already  accomplished, 
and  thneafter  at  intwvals  not  to  exceed  100 
hours  TIS. 

To  prevent  structural  biiure  of  tibe 
hOTizontal  stabilizer  caused  by  fetigue  cracks, 
which  could  result  in  loss  of  ccmtrolof  the 
airplane,  accomplish  the  foUowiog: 

(a)  Inspect  the  horizontal  stabilizer  upper 
and  lower  skin,  intercostal  angles,  and  the 
horizontal  stabilizer  trailing  edge  channel  for 
cracks  in  accordance  with  the. 
ACXX)MPLISHMENT  INSTRUCnC»4S 
sacdon  of  Nomad  Sarvioe  Bulletin  (SB) 
NMD-55-34,  dated  Ainil  22, 1996. 
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*  (U  If  •ny  cnck  is  found  during  any 
inspection  requiisd  by  this  AD,  prior  to 
ftuther  flight,  repair  or  replace  the  craclcad 
part  or  area,  as  applicable,  in  accordance 
with  the  Nomad  Structural  Repair  Manual. 
Chapter  55-10-11.  Thoee  cracked  areas  that 
can  be  repaired  and  those  cracked  areas  that 
must  be  replaced  are  defined  in  Nomad  SB 
NMD-55-34.  dated  April  22, 1996,  and  the 
Nomad  Structural  Repair  Manual,  Chapter 
55-10-11. 

(c)  Special  flight  permits  may  be  issued  in 
acondance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

(d)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  equivalent  level  of  safisty  may  be 
approved  by  the  Manager,  FAA,  Los  Angales 
A(^,  3960  Paramount  Boulevard., 
Lakewood,  California  90712.  The  request 
shall  be  forwarded  through  an  appropriate 
FAA  Maintenance  Inspector,  who  may  add 
comments  and  then  send  it  to  the  Manager, 
Los  Angeles  ACQ. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Los  Angeles  ACO. 

(e)  All  persons  affected  by  this  directive 
may  obtain  copies  of  the  document  referred 
to  herein  upon  request  to  Aerospcu:e 
Technologies  of  Australia  Pty  Ltd. ,  ASTA 
DEFENCE.  Private  Bag  No.  4,  Beech  Road 
Lara  3212,  Victoria.  Australia;  or  may 
examine  this  document  at  the  FAA,  Central 
Region,  Office  of  the  Assistant  Chief  Counsel, 
Room  1558,  601  E.  12th  Street,  Kansas  Qty, 
Missouri  64106. 

Issued  in  Kansas  Qty,  Missouri,  on 
Decnnber  2, 1996. 
Mklael  GallagiMr, 

Manager,  Small  Airplane  Dinctorata,  Aircraft 
Certification  Service. 

[FR  Doc  96-31266  Filed  12-9-96;  8:45  ami 
I  COM  4ti»-l*-U 


14  CFR  Part  39 

[Doctot  Na  9e-CE-46-A01 

RIN  2120-AA64 

AlTMorlhineaa  D4rac11vea;  QIaaflugel 
Modala  Standard  Ubelle  and  Standard 
UbeHa  201  B  Sailpianaa 

agency:  Federal  Aviation 

Adipinistratitm.  DOT. 

ACTION:  Notice  of  proposed  rulemaking 

(NPRM). 

SUMMARY:  This  document  proposes  to 
adopt  a  new  airMrnthiness  directive 
(AD)  that  would  apply  to  certain 
Glasflugel  Models  Standard  Libelle  and 
Standard  Libelle  201  B  sailplanes.  The 
proposed  action  would  require 
inspecting  the  aileron  operating  lever 
actuating  shaft  welded  seams  for  cracks 
and  modifying  or  replacing  the 


actuating  shaft  if  cxadnd.  Cracka  foimd 
in  the  welded  seams  of  the  actuating 
shaft  prompted  the  proposed  action. 
The  actions  specified  by  the  pn^KMed 
AD  are  intended  to  prevent  cracks  in  the 
aileron  operating  lever's  actuating  shaft 
welded  seams,  which,  if  not  detected 
and  coirected,  could  cause  loss  of 
control  of  the  saili^ane.'r   '  '^ 

DATES:  Comments  must  be  reoeived  on 
or  before  February  12. 1997. 
AOOflESSES:  Send  comments  on  the 
proposal  in  triplicate  to  the  Federal 
Aviation  Administration  (FAA).  Central 
Region,  Office  of  the  Assistant  Chief 
Counsel,  Attention:  Rules  Docket  No. 
96-CE-35-AD,  Room  1558,  601  E.  12th 
Street,  Kansas  City,  Missouri  64106. 
Comments  may  be  inspected  at  this 
location  between  8  ajn.  and  4  p.m., 
Monday  through  Friday,  holidays 
excepted. 

Service  information  that  applies  to  the 
proposed  AD  is  available  from 
Glasflugel.  ?/o  H.  Streifeneder, 
Glasfaser-Flugzeug  Service  CknbH, 
Hofener  Weg.  D-72582  Grabenstetten, 
Germany.  This  information  also  may  be 
examined  at  the  RiUes  Docket  at  the 
address  above. 

FOR  FURTHER  INFORMA-PON  CONTACT.  Mr. 
J.  Mike  Kiesov,  Project  Officer, 
Sailplanes,  FAA,  Small  Airplane 
Directorate,  1201  Walnut,  suite  900, 
Kansas  Qty,  Missouri  64106;  telephone 
(816)  426-6932,  facsimile  (816)  426- 
2169. 

SUPPLEMENTARY  INFORMATION: 
Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications 
should  identify  the  Rules  Docket 
nimiber  and  be  submitted  in  triplicate  to 
the  address  specified  above.  All 
communications  received  on  or  before 
the  closing  date  for  comments,  specified 
above,  will  be  considered  before  taking 
action  on  the  proposed  rule.  The 
proposals  contained  in  this  notice  may 
be  changed  in  light  of  the  comments 
received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
nibmittsd  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report  that 
simunarizes  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket 


Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  No.  96-CE-35-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA.  Central  Region.  Office  of  the 
Assistant  Chief  Counsel,  Attention: 
Rules  Docket  No.  96-CE-35-AD,  Room 
1558,  601  E.  12th  Street,  Kansas  Qty. 
Missouri  64106. 

Events  Leadiog  to  the  Propoaed  Action 

The  Luftfahrt-Bimdesamt  (LEA), 
which  is  the  airworthiness  authority  for 
Germany,  recenUy  notified  the  FAA  that 
an  unsafe  condition  may  exist  on  certain 
Glasflugel  Models  Standard  Libelle  and 
Standard  Libelle  201  B  sailplanes.  The 
LBA  has  received  reports  of  cracks 
developing  in  the  aileron  operating 
lever's  welded  seams.  These  are  fatigue 
cracks  that  are  occurring  because  of  the 
adverse  loading  that  takes  place  during 
the  rigging  and  derigging  operation,  if 
the  aileron  control  has  not  first  been 
disconnected.  This  condition,  if  not 
detected  and  corrected,  could  result  in 
the  aileron  operating  lever  breaking.  . 
causing  total  loss  of  aileron 'Control. 

Glasflugel  has  issued  GlasSaser- 
Flugzeug-Service  GmbH  Technical  Note 
(TN)  201-33.  dated  March  4. 1996, 
which  specifies  procedures  for 
inspecting  for  cracks,  and  repairing  and 
modifying  the  aileron  operating  lever's 
welded  seams,  or  replacing  the  lever 
with  a  new  reinforced  part. 

The  LBA  classified  this  technical  note 
as  mandatory  and  issued  AD  LTA-Nr.: 
96-116,  dated  March  18, 1996,  in  order 
to  ensure  the  continued  airworthiness  of 
these  sailplanes  in  Germany. 

Explanation  of  thtf  Provisions  of  this  AD 

These  sailplane  models  are 
manufactured  in  Germany  and  are  type 
certificated  for  operation  in  the  United 
States(under  the  provisitms  of  section 
21.29  of  the  Federal  Aviation 
Regulations  (14  CFR  21.29)  and  the 
appUcable  bilateral  airworthiness 
agreement.  Pursuant  to  this  bilateral 
airworthiness  agreement,  the  LBA  has 
kept  the  FAA  informed  of  the  situation 
described  above.  The  FAA  has 
examined  the  findings  of  the  LBA. 
reviewed  all  available  information 
including  the  service  information 
referenced  above,  and  determined  that 
AD  action  is  necessary  for  products  of 
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this  type  design  that  are  cotificated  for 
operation  in  the  United  States. 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  in  other  Glasflugel  Models 
Standard  Libelle  and  Standard  Libelle 
201  B  sailplanes  of  the  same  type  design 
registered  in  the  United  States,  the 
proposed  AD  would  require  inspecting 
the  aileron  operating  lever's  actuating 
shaft  welded  seams  for  cracks.  If  credis 
are  foxmd,  the  proposal  specifies 
repairing  and  modifying,  or  replacing 
the  actuating  shaft  If  no  cracks  are 
found,  the  actuating  shaft  would  have  to 
be  modified  or  replaced  within  the  next 
8  calendar  months  bom  the  date  of  the 
proposed  initial  inspection. 

Related  Service  Infbnnation 

Accomplishment  of  the  proposed 
installation  would  be  in  accordance 
with  Glasfaser-Flugzeug-Service  GmbH 
Technical  Note  (TN)  201-33,  dated 
March  4, 1996. 

Proposed  Compliance  Time 

The  compliance  time  of  the  proposed 
-AD  is  in  calendar  time  instead  of  hours 
time-in-service  (TIS).  The  average 
monthly  usage  of  the  affected  sailplanes 
ranges  throughout  the  fleet.  For 
example,  one  owner  may  operate  the 
sailplane  25  hours  TIS  in  one  week, 
while  another  operator  may  operate  the 
sailplane  25  hours  TIS  in  one  year.  In 
order  to  ensure  that  all  of  the  afiiected 
sailplanes  do  not  have  cracked  shafts, 
and  do  have  the  improved  aileron 
operating  lever's  welded  seams 
incorporated  within  a  reasonable 
amount  of  time,  the  FAA  is  proposing 
a  compliance  time  of  within  the  next  30 
calendar  days  after  the  effective  date  of 
the  AD,  for  the  initial  action  (inspection, 
and  possible  repair,  modification  or 
replacement),  and  if  no  cracks  are  found 
on  the  initial  inspection,  accomplishing 
the  modification  or  replacement  within 
the  next  8  calendar  months  after  the 
effective  date  of  the  proposed  AD. 

Cost  Impact 

The  FAA  estimates  that  108  sailplanes 
in  the  U.S.  registry  would  be  afiiected  by 
the  proposed  AD;  that  it  would  take 
approximately  4  workhours  per 
sailplane  to  accomplish  the  inspection, 
repair  and  modification;  or  that  it  would 
take  3  wc«-khoura  per  sailplane  to 
inspect  and  replace  the  lever;  and  that 
the  average  labor  rate  is  estimated  to  be 
approximately  $60  an  hour.  Material 
cost  for  the  modification  is 
approximately  $10  per  sailplane,  and  a 
replacement  shaft  part  costs  $140  per 
sailplane.  Based  on  these  figxires,  the 
total  cost  impact  of  the  proposed  AD  on 
U.S.  operatora  is  estimated  to  be  $27,000 


($250  per  sailplane)  if  all  shafts  are 
modified,  or  $34,560  ($320  per 
sailplane)  if  all  shafts  are  replaced.  The 
FAA  has  no  way  to  determine  how 
many  owners/operators  have 
'  accomplished  this  action. 

Regulatory  Impact 

The  regulations  proposed  herein 
would  not  have  substantial  direct  efEacts 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
in  accordance  with  Executive  Order 
12612,  it  is  determined  that  this 
proposal  would  not  have  sufficient 
federalism  impUcations  to  warrant  the 
preparation  of  a  Federalism  Assessment 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  imder  EXDT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26, 1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
imder  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  has  been  placed  in  the  Rules 
Docket.  A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  imder  the  caption 
ADDRESSES. 

List  of  Subiects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Safety. 

The  Propdsed  Amendment 

Accordingly,  purauant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

.    Audimlty:  49  U.S.C.  106(g),  40113. 44701. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  a  new  airworthiness  directive 
(AD)  to  read  as  follows: 

Glasflugel:  Docket  No.  9&-CE-3S-AD. 

Applicability:  Models  SUndard  Libelle  and 
Standard  Libelle  201  B  Sailplanes  (all  serial 
numbers),  certificated  in  any  category. 

Note  1:  This  AD  applies  to  each  sailplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 


modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
sailplanes  that  have  been  modified,  altered, 
or  repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (d)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  efiect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it 

Compliance:  Required  as  indicated  in  the 
body  of  this  AD,  unless  already 
accomplished. 

To  prevent  cracks  in  the  aileron  operating 
lever's  actuating  shaft  welded  seams,  which 
if  not  detected  and  corrected,  could  cause 
loss  of  control  of  the  sailplane,  accomplish 
the  following: 

(a)  Within  the  next  30  calendar  days  after 
the  efiiective  date  of  this  AD,  inspect  for 
cracks  in  the  aileron  operating  lever's 
actuating  shaft  welded  seams  in  accordance 
with  Method  1  of  the  Accomplishment 
section  in  Glasfaser-Flugzeug-Service  GmbH 
(Glasfaser)  Technical  Note  (TN)  201-33, 
dated  March  4.  1996. 

(1)  If  cracks  are  found,  prior  to  further 
flight,  either 

(i)  Remove  the  shaft,  repair  the  cracked 
welded  seams  and  modify  the  shaft  in 
accordance  with  Method  2  of  the 
Accomplishment  section  in  Glas&ser  TN 
201-33,  dated  March  4, 1996:  or, 

(ii)  Remove  and  replace  the  shaft  with  a 
new  Glasflugel  reinforced  shaft  in  accordance 
with  drawing  201-47-3-1  bom  Glasfaser  TN 
201-33,  dated  March  4, 1996. 

(2)  If  no  cracks  are  found,  within  the  next 
8  calendar  months  after  the  inspecUon 
required  by  paragraph  (a)  of  this  AD,  either 

(i)  Modify  the  aileron  operating  lever  in 
accordance  with  Method  2  of  the 
Accomplishment  section  of  Glas&ser  TN 
201-33,  dated  March  4. 1996;  or, 

(ii)  Remove  and  replace  the  shaft  with  a 
new  Glasflugel  reinforced  shaft  in  accordance 
with  drawing  201-47-3-1  bom  Glasfaser  TN 
201-33,  dated  March  4, 1996. 

(b)  After  completing  any  action  described 
in  paragraph  (a)  or  any  sub-p>aragraph  of  (a) 
in  this  AD,  check  and  adjust  (if  applicable) 
the  aileron  deflection  range  in  accordance 
with  the  "Remarks"  paragraph  in  Glasfaser 
TN  201-33,  dated  March  4, 1996. 

(c)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  sailplane 
to  a  location  where  the  requirements  of  this 
AD  can  be  accomplished. 

(d)  An  alternative  method  of  ounplianoe  or 
adjustment  of  the  compliance  times  that 
provides  an  equivalent  level  of  safety  may  be 
approved  by  the  Manager,  Small  Airplane 
Directorate,  1201  Walnut,  suite  900,  Kansas 
Qty,  Missouri  64106. 

The  request  shall  be  forwarded  through  an 
appropriate  FAA  Maintenance  Inspector, 
who  may  add  comments  and  then  send  it  to 
the  Manager,  Small  Airplane  Directorate. 

Nale  2:  Infinmation  oonceniing  the 
existence  of  approved  altmiative  methods  of 


65008  Federal  Register  /  Vol.  61,  No.  238  /-Tuesday.  December  10,  1996  /  Proposed  Rules 


compliance  with  tkis  AD,  if  any,  may  \m 
obtained  &om  the  Small  Airplane 
Directorate. 

(e)  All  persons  affected  by  thi»  directive 
may  obtain  copies  of  the  document  referred 
to  herein  upon  request  to  Glasflugel,  c/o  H. 
Streifeneder.  Glasfaser-Flugzeug  Service 
GmbH.  Hofenef  Weg,  D-72582  Grabenstetten, 
Gennany,  or  may  examine  this  document  at 
the  FAA,  Central  Region,  Office  of  the 
Assistant  Chief  Coimsel,  Room  1558, 601  E. 
12th  Street,  Kansas  City,  Missouri  64106. 

Issued  in  Kansas  Qty,  Missouri,  on 
December  2. 1996. 
Mkhael  Gallagher, 

Manager,  Small  Airplane  Directorate,  Aircraft 
Certification  Service. 
[FR  Doc  96-31269  Filed  12-9-96;  8:45  am) 

BlUmO  CODE  4*tO-1»-U 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47CFRPart73 

[MM  Docket  No.  9ft-232.  RM-eseq 

Radio  Broadcasting  Services;  Pueblo 
and  Pueblo  West.  CO 

AQENCY:  Federal  Communications 

Commission. 

action:  Proposed  rule.   


SUMMARY:  This  document  requests 
comments  on  a  petition  for  rule  making 
filed  on  behalf  of  Pueblo  Broadcasters, 


Inc.,  licensee  of  Station  KYZX(FM). 
Channel  283C2,  Pueblo,  Colorado, 
requesting  the  reallotment  of  Channel 
283C2  from  Pueblo  to  Pueblo  West,     . 
Colorado,  and  modification  of  its 
authorization  for  Station  KYZX(FM)  to 
specify  Pueblo  West  as  its  community  of 
license,  pursuant  to  the  provisions  of 
Secticm  1.420(i)  of  the  Conunission's 
Rules.  Coordinates  utilized  for  Channel 
283C2  to  serve  Pueblo  West  are  38-33- 
24  and  104-35-56. 

DATES:  Comments  must  be  filed  on  or 
before  January  6, 1997.  and  reply 
comments  on  or  before  January  21. 
1997. 

ADDRESSES:  Secretary,  Federal 
Communications  Commission. 
Washington.  D.C.  20554.  In  addition  to 
filing  comments  with  the  FCC. 
interested  parties  should  serve  the 
petitioner's  counsel,  as  follows:  John  M. 
Pelkey  and  Rafael  G.  Prohias,  Esqs., 
Haley.  Bader  and  Potts.  P.L.C.,  Suite 
900,  4350  North  Fairfax  Drive, 
Arlington,  VA  22203-1633. 
FOR  FURTHER  INFORMATION  CONTACT: 
Nancy  Joyner,  Mass  Media  Bureau,  (202) 
418-2180. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission's  Notice  of 
Proposed  Rule  Making,  MM  Docket  No. 
96-232,  adopted  November  8, 1996,  and 
released  November  15, 1996.  The  full 
text  of  this  Commission  decision  is 
available  for  inspection  and  copying 


diuing  normal  business  hours  in  the 
FCC's  Reference  Center  (Room  239), 
1919  M  Street.  NW,  Washington,  D.C. 
The  complete  text  of  this  decision  may 
also  be  purchased  frt>m  the 
Commission's  copy  contractors. 
International  Transcription  Service, 
Inc.,  (202)  857-3800,  2100  M  Street, 
N.W.,  Suite  140,  Washington,  D.C. 
20037. 

Provisitms  of  the  Regulatory 
FlexibiUty  Act  of  1980  do  not  apply  to 
this  proceeding. 

Members  of  the  public  should  note 
that  from  the  time  a  Notice  of  Proposed 
Rule  Making  is  issued  until  the  matter 
is  no  longer  subject  to  Commission 
consideration  or  coiut  review,  all  ex 
parte  contacts  are  prohibited  in 
Commission  proceedings,  such  as  this 
one-,  which  involve  channel  allotments. 
See  47  CFR  1.1204(b)  for  rules 
governing  permissible  ex  pait§  contacts. 

For  information  regarding  proper 
filing  procedures  for  comments.  See  47 
CFR  1.415  and  1.420. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 
Federal  Communications  Commission 
John  A.  Karousos, 

Chief  Allocations  Branch,  Policy  and  Rules 
Division,  Mass  Media  Bureau. 
IFR  Doc.  96-31256  Filed  12-9-96;  8:45  am) 
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contains  documents  other  than  mies  or 
proposed  njles  that  are  applicable  to  the 
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rulings,  delegations  of  authority,  filing  of 
petitions  and  applications  and  agency 
statements  of  organization  and  fur>ctions  are 
examples  of  documents  appearing  in  this 
section. 


DEPARTMENT  OF  AGRICULTURE 

Submission  for  OMB  Review; 
Comment  Request 

December  6, 1996. 

The  Department  of  Agriculture  has 
submitted  the  following  information 
collection  requirement(s)  to  OMB  for 
review  and  clearance  under  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13.  Comments 
regarding  (a)  whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  will  have  practical  utility; 
(b)  the  accuracy  of  the  agency's  estimate 
of  burden  including  the  validity  of  the 
methodology  and  assumptions  used;  (c) 
ways  to  enhance  the  quaUty,  utility  and 
clarity  of  the  information  to  be 
collected;  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  those  who  are  to  respond,  including 
through  the  use  of  appropriate 
automated,  electronic,  mechanical,  or 
other  technological  collection 
techniques  or  other  forms  of  information 
technology  should  be  addressed  to:  Desk 
Officer  for  Agriculture,  Office  of 
Information  and  Regulatory  Affairs, 
Office  of  Management  and  Budget 
(OMB),  Washington,  DC  20503  and  to 
Department  Clearance  Office,  USDA, 
OCIO.  Mail  Stop  7602,  Washington,  DC 
20250-7602.  Comments  regarding  these 
information  collections  are  best  assured 
'  of  having  their  full  effect  if  received 
within  30  days  of  this  notification. 
Copies  of  the  submission(s)  may  be 
obtained  by  calling  (202)  720-6204  or 
(202)  720-6746. 

An  agency  may  not  conduct  or 
sponsor  a  collection  of  information 
unless  the  collection  of  information 
displays  a  currently  valid  OMB  control 
number  and  the  agency  informs 
potential  persons  who  are  to  respond  to 
the  collection  of  information  that  such 
persons  are  not  required  to  respond  to 
the  collection  of  information  unless  it 


displays  a  currently  valid  OMB  control 
number. 

•-  Agricultural  Marketing  Service. 

Tide:  Avocados  Grown  in  South 
Florida,  Marketing  Order  No.  dl5. 

OMB  Control  Number:  0581-<K)78. 

Summary:  Information  is  needed  to 
nominate  committee  members,  issue 
exemptions  certificates,  determine 
handler  compliance,  levy  assessments, 
and  to  prepare  periodic  reports. 

Need  and  Use  of  the  Information:  The 
information  is  needed  to  regulate  the 
provisions  of  Marketing  Order  No.  915. 

Description  of  Respondents:  Business; 
Farms;  Federal  Government;  State,  Local 
or  Tribal  Government. 

Number  of  Respondents:  208. 

Frequency  of  Responses:  Reporting: 
On  occasion;  Weekly;  Annually;  Daily. 

Total  Burden  Hours:  101. 

•  Foreign  Agricultural  Service. 
Tide:  Declaration  of  Sale. 

OMB  Control  Number:  0551-0009. 

Summary:  Title  I  of  the  Agricultural 
Trade  Development  and  Assistance  Act 
of  1954,  as  amended,  provides  for  U.S. 
Government  financing  of  sales  of 
agricultural  commodities  to  friendly 
foreign  countries.  Information  must  be 
supplied  to  inform  USDA  of  the 
pending  agreement.  /N 

Need  an^  Use  of  the  Information: 
USDA  reviews  this  information  to 
insure  that  the  price  falls  within  the 
prevailing  range  of  export  market  prices 
and  that  the  sale  complies  with  all 
regulations. 

Description  of  Respondents:  Business 
or  other  for-profit. 

Number  of  Respondents:  17. 

Frequency  of  Responses:  Reporting: 
On  occasion. 

Total  Burden  Hours:  29. 

•  National  Agricultural  Statistics 
Service. 

Tide:  Milk  and  Milk  Products. 

OMB  Control  Number:  0535-0020. 

Summary:  This  information  collection 
provides  data  to  estimate  total  milk 
production,  number  of  cows,  amounts 
and  value  of  feed  fed  to  milk  cows,  and 
production  of  manufactured  dairy 
products. 

Need  and  Use  of  the  Information: 
This  information  collection  produces 
statistics  that  are  used  to  establish 
monthly  estimates  of  stocks,  shipments, 
and  selling  prices.  The  information  is 
used  in  price  support  programs  for  milk 
and  to  appraise  supplies,  prices,  and 
trends  in  the  dairy  industry. 


Description  (^Respondents:  Farms, 
Business  or  other  for-profit. 

Number  of  Respondents:  44,618. 

Frequency  of  Responses:  Reporting: 
Monthly;  Quarterly;  Annually. 

Total  Burden  Hours:  20,086. 

Emergency  processing  of  this 
submission  has  been  requested  by 
December  31, 1996. 

•  Rural  Development. 

Tide:  7  CFR  1951-E  "Service  of 
Community  and  Insured  Business 
Programs  Loans  and  Grants." 

OMB  Control  Number:  0575-0066. 

Summary:  Tlie  regulation  prescribes 
poUcies  and  responsibilities  for 
servicing  actions  necessary  in 
connection  with  community  facilities 
loans  and  grants,  water  and  waste  loans 
and  grants,  and  insured  business  and 
industry  loans. 

Need  and  Use  of  the  Information:  The 
information  is  used  to  provide  servicing 
actions  necessary  in  coitaection  with 
loans  and  grants  under  7  CFR  1951-E. 

Description  of  Respondents:  State, 
Local  or  Tribal  Government;  Not-for- 
profit  institutions. 

Number  of  Respondents:  110. 

Frequency  of  Responses:  Reporting: 
On  occasion. 

Total  Burden  Hours:  120. 
Donald  Hukfaer, 

Deputy  Departmental  Clearance  Officer. 
[FR  Doc.  96-31347  Filed  12-9-96;  8:45  am) 
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Commodity  Credit  Corporation 

Request  for  Extension  aitd  Revision  of 
a  Currently  Approved  Information 
Collection 

agency:  Commodity  Credit  Coiporation. 
ACnON:  Notice  and  request  for 
comments. 

SUMMARY:  In  accordance  with  the 
Paperwork  Reduction  Act  of  1995,  this 
notice  announces  the  intention  of  the 
Commodity  Credit  Coqxiration  (OCC)  to 
request  an  extension  and  revision  to  a 
currently  approved  information 
cdllection  relating  to  the  Upland  Cotton 
UsOT  Mariceting  Certificate  Program 
regulations  issued  under  authority  of 
the  Federal  Agriculture  Improvement 
and  Reform  Act  of  1996  (1996  Act). 
Other  administrative  decisions  make 
obsolete  several  forms  and  result  in  a 
decrease  in  the  number  of  bunien  hours 
for  information  collection  uinler  the 
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Upland  Cotton  User  Marketing 
Certificate  Program. 

DATES:  Comments  on  this  notice  must  be 
received  on  or  before  February  10,  1997 
to  be  assured  of  consideration. 
RX<  FURTHER  INFORMATION  CONTACT: 
Janise  Zygmont,  Farm  Service  Agency, 
United  States  Department  of 
Agriculture,  Stop  0515,  P.O.  Box  2415, 
Washington.  DC  20013-2415  or  call 
(202)  720-8841. 
8UPf>l.aMENTARY  INFORMATION: 

Title.  Cotton,  7  CFR  Part  1427. 

OAiB  Control  Number:  0560-0136. 

Expiration  Date:  April  30,  1997. 

Type  of  Request:  Extension  and 
Revision  of  a  Currently  Approved 
Information  Collection. 

Abstract:  The  information  collected 
under  OfJRce  of  Management  and  Budget 
(OMB)  Number  0560-0136,  as  identified 
above,  is  needed  to  enable  the  Farm 
Service  Agency  (FSA)  to  effectively 
administer  the  Upland  Cotton  User 
Marketing  Certificate  Program. 

In  order  to  participate  in  the  Upland 
Cotton  User  Marketing  Certificate 
Program,  U.S.  exporters  and  domestic 
mills  must  sign  an  Upland  Cotton 
Domestic  User/Exporter  Agreement 
(CCC-1045).  CCC-1045  contains  the 
terms  and  conditions  for  receiving 
payments  and  outlines  the 
responsibilities  of  the  participant.  Two 
changes  to  form  CCC-1045  were  made 
in  response  to  the  passage  of  the  1996 
Act.  First,  the  1996  Act  extended  the 
authority  to  conduct  the  Upland  Cotton 
User  Marketing  Certificate  Program 
through  July  31,  2003.  Previous 
legislation  had  authorized  the  program 
only  through  July  31,  1998.  Second,  the 
1996  Act  limits  die  total  amount  of 
payments  that  can  be  made  under  the 
program  to  no  more  than  $701  million 
during  fiscal  years  1996  through  2002. 
CCC-1045  has  been  revised  to  reflect 
the  new  date  and  the  restriction  on 
payments.  Neither  chance  results  in  a 
change  in  the  annual  rep)rting  and 
recordkeeping  burden. 

CCC  determined  that  exporters  will 
no  longer  be  required  to  report  their 
shipments  each  week.  Instead,  only  for 
weeks  in  which  a  payment  rate  is  in 
effect  will  exporters  be  required  to 
report  to  CCC  the  amount  of  cotton  that 
has  been  exported.  This  reporting  wrill 
be  done  on  CCC  1045-2  or  a  report 
generated  by  the  exporters  containing  ' 
the  same  information.  This  results  in  a 
1,950-hour  reduction  in  the  annual 
reporting  burden  for  exporters. 
Domestic  users  must  continue  to  report 
to  CCC  on  a  weekly  basis  in  a  somewhat 
revised  format.  Instead  of  two  reports 
(IDomestic  User  Application  for  Payment 
and  Weekly  Inventory  Summary 


Report),  the  information  collection  has 
been  combined  into  one  report  called 
"Weekly  Consumption  Report/ 
Application  For  Payment."  The  annual 
reporting  burden  increase  of  25  hours 
connected  with  this  teport  is  due  not  to 
a  change  in  the  burden,  but  to  rounding 
the  Average  Time  to  Respond  associated 
with  the  Weekly  Consumption  Report/ 
Application  for  Payment  report  to  13 
minutes.  The  net  reduction  in  the 
burden  is^l. 925  hours.  .;•; 

Respondents:  U.S.  cotton  exporters 
and  domestic  mills. 

Estimated  Number  of  Respondent^: 
300. 

Estimated  Average  Time  to  Respond: 
14  minutes. 

Estimated  Total  Annual  Responses: 
11,700. 

Estimated  Number  of  Reports  Filed 
per  Person:  39. 
Estimated  Total  Burden  Hours:  2,750. 

Topics  for  comments  include  but  are 
not  limited  to  the  following:  (a)  whether 
the  collection  of  information  is 
necessary  for  the  proper  performance  of 
the  functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility;  (b)  the  accuracy  of  the 
agency's  estimate  of  burden  including 
the  validity  of  the  methodology  and 
assumptions  used;  (c)  ways  to  enhance 
the  quality,  utility  and  clarity  of  the 
information  to  be  collected:  or  (d)  ways 
to  minimize  the  burden  of  the  collection 
of  information  on  those  who  are  to 
respond,  including  through  the  use  of 
appropriate  automated,  electronic, 
mechanical,  or  other  technological 
collection-techniques  or  other  forms  of 
information  technology.  Comments 
should  be  sent  to  the  Desk  Officer  for 
Agriculture,  Office  of  Information  and 
Regulatory  Affairs,  Office  of 
Management  and  Budget,  Washington. 
D.C.  20503  and  to  Janise  Zygmont,  Farm 
Service  Agency,  United  States 
Department  of  Agriculture,  Stop  0515, 
P.O.  Box  2415,  Washington,  DC  20013- 
2415;  telephone  (202)  720-8841.  Copies 
of  the  information  collection  may  be 
obtained  from  Janise  Zygmont  at  the 
above  address. 

All  responses  to  this  notice  will  be 
summarized  and  included  in  the  request 
for  OMB  approval.  All  comments  will 
also  become  a  matter  of  public  record. 

Signed  at  Washington.  D.dL.  on  November 
20,  1996. 
Grant  Buntrock, 

Executive  Vice  President,  Commodity  C^dit 

Corporation. 

[PR  Doc.  96-31346  Filed  12-9-96;  8:45  ami 
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Rural  Housirtg  Service 

Rural  Business-Cooperative  Service 

Rural  Utilities  Service 

Farm  Service  Agency 

Notice  of  Request  for  Comments  on 
Approved  Information  Collection 
Packages 

AQBIOES:  Rural  Housing  Service,  Rural 

Business-Cooperative  Service,  Rural 

Utilities  Service,  and  Farm  Service 

Agency,  UDSA. 

action:  Proposed  collection;  comments 

request. 

SUMMARY:  In  accordance  with  the 
Paperwork  Reduction  Act  of  1995  (Pub. 
L.  104-13),  this  notice  announces  the 
intention  of  the  Rural  Housing  Service 
(RHS).  Rural  Business-Codperative 
Service  (RBS),  the  Rural  Utilities 
Service  (RUS),  and  the  Farm  Service 
Agency  (FSA)  to  request  a  revision  to 
and  extension  for  information  collection 
currently  approved  in  support  of  the 
Direct  Farm  Ownership  Loan  Program 
Regulations  under  Office  of 
Management  and  Budget  (OMB)  control 
number  0560-0157;  the  Farm  Credit 
Account  Servicing  Regulations  under 
OMB  control  number  0560-0161;  the 
Liquidation  of  Loans  Secured  by  Real 
Estate  and  Acquisition  of  Real  and 
Chattel  Property  Regulations  under 
OMB  control  number  0575-0109;  the 
Management  of  Property  Regulations 
under  OMB  control  number  0575-0110; 
the  Debt  Settlement,  Farmer  Programs 
and  Housing  Regulation  under  OMB 
control  numtjer  0575-0118;  and  a 
reinstatement  with  change,  for 
information  collection  in  support  of  the 
Application  for  Direct  Loan  Assistance 
under  OMB  control  niunber  0560-0167:; 
These  regulations  are  published  under 
the  authority  of  the  Consolidated  Farm 
and  Rural  Development  Act,  as 
amended. 

Revisions  are  necessary  as  a  result  of 
program  changes  mandated  by  the 
Federal  Agriculture  Improvement  and 
Reform  Act  of  1996  (1996  Act).  The 
provisions  of  the  1996  Act  became 
effective  either  upon  enactment  of  the 
legislation  on  April  4, 1996,  or  90  days 
thereafter.  Therefore,  emergency 
clearance  for  the  information  collection 
was  requested  and  approved  under 
OMB  control  numbers  0560-0172  and 
0560-0173. 

DATES:  Comments  on  this  notice  must  be 
received  on  or  before  February  10, 1997 
to  be  assured  consideration. 
FOR  FURTHER  INFORMATION  CONTACT: 
William  O.  Cobb,  Senior  Loan  Officer, 
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Loan  Servicing  and  Property  -  •  •"  * . 
Management  Division,  Farm  Service 
Agency,  USDA/FSA/LSPMD/  Stop 
0523,  P.O.  Box  2415,  Washington.  DC 
20013-2415;  Terephone  (202)720-1059. 

SUPPI.EMEHTARY  INFORMATION: 

Title:  7  CFR  1943-A,  Direct  Farm 
Ownership  Loan  Policies,  Procedures, 
and  Authorizations. 

OMB  Number  0560-0157. 

Expimtion  Date  of  Approval:  May  31, 
1998. 

Type  of  Request:  Revision  and 
Extension  of  a  Currently  Approved 
Information  Collection. 

Abstract:  The  information  collected 
under  OMB  Numbar  0560-0157,  as 
identified  above,  is  iieeded  to  enable 
FSA  to  effectively^administer  the 
regulation  relating  to  making  initial  and 
subsequent  direct  Farm  Ownership  (PO) 
loans.  The  basic  objective  of  the  FO  loan 
program  is  to  provide  credit  and 
management  assistance  to  eligible 
farmers  and  ranchers  to  become  owner- 
operators  of  family-sized  farms,  or  to 
continue  such  operations  when  credit  is 
not  available  elsewhere. 

FSA  County  Offices  must  collect 
information  from  applicants  requesting 
direct  FO  assistance  in  order  to  assure 
that  the  program  is  carried  out  in 
accordance  with  the  applicable  laws 
and  authorities.  The  information 
collected  will  be  used  to  determine 
program  eligibility  and  feasibility  of  the 
loan  request.  Prop«m  eligibility 
requirements  require  that  the  applicant 
be  a  United  States  citizen;  possess  the 
legal  capacity  to  incur  the  obligations  of 
the  loan;  have  siifficient  training  or 
expterience  to  assure  a  reasonable 
prospect  of  success;  have  the  character, 
industry  and  ability  to  carry  out  the 
proposed  operation;  is  or  will  become 
the  owner-operator  of  a  family  sized 
farm;  and  is  unable  to  obtain  sufficient 
credit  elsewhere.  Loan  feasibility 
addresses  FSA's  determination  that  both 
loan  repayment  and  adequate  seciuity 
are  available. 

The  1996  Act  modified  the  authorized 
loan  purposes  for  direct  FO  loans  by 
eliminating  the  refinancing  of  existing 
indebtedness  and  as  a  result,  creditors 
of  the  applicant  will  no  longer  be 
requested  to  provide  evidence  of  the 
need  to  refinance  debts.  Additionally, 
the  acquisition,  installation,  and 
modification  of  any  qualified  non-fossil 
energy  system  located  on  the  farm  is  no 
longer  an  authorized  loan  purpose. 
Therefore,  applicants  will  no  longer 
need  to  provide  written  evidence  that  an 
operating  permit  for  the  production  of 
alcohol  fiiel  has  been  obtained  from  the 
Bureau  of  Alcohol,  Tobacco  and 
Firearms.  The  public  reporting  burden 


under  the  requirements  of  the  regulation 
are  shown  in  the  following  estimates: 

Estimate  of  Burden:  Public  reporting 
burden  for  this  collection  of  information 
is  estimated  to  average  .38  hours  per 
response. 

Respondents:  Individuals  or 
households,  farms. 

Estimated  Number  of  Respondents: 
160. 

Estimated  Number  of  Responses  per 
Respondent:  1. 

estimated  Total  Annual  Burden  on 
Respondents:  61  hours. 

Title:  7  CFR  1951-S,  Farmer  Credit 
Programs  Account  Servicing  Policies 

0\fB  Number:  0560-0161. 

Expiration  Date  of  Approval:  June  30, 
1997. 

Type  of  Request:  Revision  and 
Extension  of  a  Currently  Approved 
Information  Collection. 

Abstract:  The  information  collected 
under  OMB  Number  0560-0161,  as 
identified  above,  is  needed  to  enable 
FSA  to  effectively  administer  the 
regulation  relating  to  the  policies  and 
procedures  used  in  servicing  most  Farm 
Credit  program  loans.  It  is  a  primary 
objective  of  the  Agency  to  provide 
supervised  credit  to  borrowers  in 
financial  difficulty  in  a  manner  that  will 
assure  the  maximum  opportunity  for  the 
borrower's  recovery  and  at  the  same 
time,  ensure  the  maximum  recovery  to 
the  Government. 

FSA  County  Offices  must  collect 
information  from  financially  distressed 
and  delinquent  borrowers  requesting 
primary  or  preservation  loan  servicing 
in  order  to  determine  program  eligibility 
and  the  feasibility  of  the  request. 
Primary  loan  servicing  includes  loan 
consolidation,  rescheduling, 
reamortization,  deferral,  writedown  and 
interest  rate  reductions.  Preservation 
loan  servicing  is  limited  to  the 
homestead  protection  program. 

Provisions  of  the  1996  Act  included 
the  elimination  of  the  leaseback/ 
buyback  program  and  requires  buyout  at 
the  current  market  value  rather  than  the 
net  recovery  value  of  security  property 
when  debt  restructuring  will  not  resolve 
a  delinquent  accoimt.  The  regulatory 
revisions  made  as  a  result  of  these 
provisions  will  eliminate  information 
collection  cinrently  approved  for 
several  exhibits  and  attachments  which 
are  no  longer  required.  Other  provisions 
of  the  1996  Act,  which  include  a 
limitation  of  one  debt  foi^iveness  on 
direct  loans  and  the  authority  to  enter 
into  contracts  for  conservation, 
recreation,  and  wildlife  purposes  rather 
than  the  establishment  of  an  easement 
result  in  a  change  in  the  number  of 
respondents  for  other  exhibits, 
attachments  or  forms.  The  regulation 


results  in  public  reporting  burden  as 
shown  in  the  following  estimates: 

Estimate  of  Burden:  Public  reporting 
burden  for  this  collection  of  information, 
is  estimated  to  average  .22  hours  per 
response. 

Respondents:  Individuals  or 
households,  state  or  local  governments, 
farms,  businesses  or  other  for  profit, 
small  businesses  or  organizations. 

Estimated  Number  of  Respondents: 
10,400. 

Estimated  Number  of  Responses  per 
Respondent:  2.53. 

Estimated  Total  Annual  Burden  on 
Respondents:  5,878  hours. 

Title:  Liquidation  of  Loans  Secured  by 
Real  Estate  and  Acquisition  or  Real  and 
Chattel  Property. 

OMB  Number:  0575-0109. 

Expiration  Date  of  Approval:  May  31, 
1997. 

Type  of  Request:  Revision  and 
Extension  of  a  Currently  Approved 
Information  Collection. 

Abstract:  The  information  collected 
under  OMB  Number  0575-0109,  as 
identified  above,  is  needed  to  enable 
RBS,  RUS  and  FSA  to  effectively 
administer  the  regulation  relating  to 
Uquidation  and  acquisition  of  real  estate 
and  chattel  security  when  it  is 
determined  that  all  loan  servicing  efforts 
have  failed  to  produce  a  successful 
outcome.  The  primary  means  of 
liquidating  loans  and  acquiring  security 
is  through  either  conveyance  by  the 
borrower  or  foreclosure.  The 
information  collected  under  this 
regulation  is  in  response  to  a  borrower's 
offer  to  convey  security  property  to  the 
Agency  in  lieu  of  foreclosure,  or  to  cure 
a  default  after  the  acceleration  of  the 
loan  account  to  forestall  foreclosure 
action.  The  information  is  essential  for 
the  Agency  to  evaluate  the  terms  of  the 
offer  and  determine  if  acceptance  is  in 
the  Government's  best  interest. 

Provisions  of  the  1996  Act  require 
FSA  to  provide  Native  American 
borrower-owners  who  do  not 
voluntarily  convey  their  rerf  property 
security  to  the  Agency  the  option  of  (1) 
requiring  FSA  to  assign  the  loan  and 
security  instruments  to  the  Secretary  of 
Interior,  or  (2)  requiring  FSA  to  assign 
the  loan  and  the  security  instruments  to 
the  tribe  having  jurisdiction  over  the 
reservation  where  the  property  is 
located  not  less  than  30  days  prior  to  the 
foreclosure  of  the  property. 

Estimate  of  Burden:  PubUc  reporting 
burden  for  this  collection  of  information 
is  estimated  to  average  .57  hours  per 
response. 

Respondents:  Individuals  or 
households,  state  or  local  governments, 
farms,  businesses  or  other  for  profit. 
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non-profit  institutions,  small  businesses 
or  organizations. 

Estimated  Number  of  Respondents: 
5410. 

Estimated  Number  of  Responses  per 
Respondent:  1.92. 

Estimated  Total  Annual  Burden  on 
Respondents:  5.917  hours. 

Title:  Management  of  Property. 

(M4B  Numb^:  0575-0110. 

Expiration  Date  of  Appmval:  July  31, 
1998. 

Type  of  Request:  Revision.and 
Extension  of  a  Currently  Approved 
Information  Collection. 

Abstract:  The  information  collected 
under  OMB  Number  0575-0110,  as 
identified  above,  is  needed  to  enable 
RHS.  RBS.  RUS  and  FSA  to  eflectively 
administer  the  regulation  relating  to  the 
management  of  custodial  and  inventory. 
RHS.  RBS.  RUS  and  FSA  will  consider 
real  estate  and  chattel  security  which 
has  been  abandoned  by  the  borrower  as 
custodial  property.  Inventory  property 
is  acquired  through  either  foreclosure  or 
the  voluntary  conveyance  of  the  deed  or 
title  in  lieu  of  foreclosure.  The  agencies 
may  take  actions  such  as  securing, 
maintaining,  or  repairing  the  property  as 
necessary  to  protect  the  Government's 
interest.  In  addition,  properties  may  be 
leased  under  certain  limited  conditions. 

The  1996  Act  eliminated  PSA's  ability 
to  lease  inventory  farm  property  except 
to  those  beginning  farmers  or  ranchers 
who  are  selected  to  purchase  an 
inventory  property,  but  are  unable  to  do 
so  due  to  a  lack  of  Agency  credit  funds. 
Such  leases  may  not  exceed  18  months 
or  the  date  that  FSA  credit  assistance 
becomes  available. 

Estimate  of  Burden:  Public  reporting 
burden  for  this  collection  of  information 
is  estimated  to  average  .34  hours  per 
response. 

Respondents:  Individuals  or 
households,  businesses  or  other  for- 
profit,  state  and  local  governments, 
farms. 

Estimated  Number  of  Respondents: 
2.810: 

Estimated  Number  of  Responses  per 
Respondent:  1. 

Estimated  Total  Annual  Burden  on 
Respondents:  960  hours. 

Title:  Debt  Settlement 

OMB  Number:  0575-0118. 

Expimtion  Date  of  Approval: 
September  30. 1997. 

Type  of  Request:  Revision  and 
Extension  of  a  Currently  Approved 
Information  Collection. 

Abstract:  The  information  collected 
under  OMB  Number  0575-0118,  as 
identified  above,  is  needed  to  enable 
RHS,  RBS,  RUS  and  FSA  to  effectively 
administer  the  regulation  relating  to 
settlement  of  debts  owed  under  the 


agencies  loan  programs.  The  regulation 
establishes  the  requirements  for  debt 
settlement  and  the  factors  the  agency 
wall  consider  in  approving  or  re)ecting 
the  offer.  The  information  is  essential 
for  the  Agency  to  evaluate  the  terms  of 
the  offer  and  determined  if  acceptance 
is  in  the  Government's  best  interest. 
-  The  1996  Act  established  a  limitation 
of  one  debt  forgiveness  on  direct  loans 
for  FSA  borrowers.  This  limitation  will 
reduce  the  number  of  FSA  borrowers  for 
which  a  debt  settlement  can  be 
approved  under  the  regulation. 

Estimate  of  Burden:  Public  reporting 
burden  for  this  collection  of  information 
is  estimated  to  average  .50  hours  per 
response. 

Respondents:  Individuals  or 
households,  state  or  local  govenunents, 
farms,  businesses  or  other  for-profit, 
small  businesses  or  organizations. 

Estimated  Number  of  Respondents: 
14,950. 

Estimated  Number  of  Responses  per 
Respondent:  1.11. 

Estimated  Total  Annual  Burden  on 
Respondents:  14,825  hours. 

Title:  Form  FmHA  410- 1 , 
Application  for  Direct  Loan  Assistance. 

OMB  Number:  0560-0167. 

Expiration  Date:  June  30,  1996. 

Type  of  Request:  Revision  and 
Extension  of  Information  Collection. 

Abstract:  The  information  collected 
under  OMB  Number  0560-0167,  as 
identified  above,  is  needed  to  enable 
FSA  to  effectively  administer  the 
regulations  relating  to  the  policies  and 
procedures  used  in  making  and 
servicing  direct  Farm  Credit  program 
loans.  The  direct  loan  program  is 
designed  to  assist  family  farmers  and 
ranchers  who  are  tempwrarily  unable  to 
obtain  private,  commercial  credit.  FSA 
has  the  responsibility  of  providing 
credit  counseling  and  supervision  to 
direct  borrowers.  A  thorough 
assessment  is  completed  to  evaluate  the 
adequacy  of  the  real  estate  and  facilities, 
machinery  aad  equipment,  financial 
and  production  management,  and  goals. 
The  agency  works  with  the  farmer  or 
rancher  to  develop  a  plan  of  supervision 
that  will  ultimately  result  in  the 
borrower's  graduation  to  commercial 
credit.  FSA  can  provide  certain  loan 
servicing  benefits  to  assist  the  borrower 
in  meeting  the  goals  established  in  the 
plan.  Form  FmHA  410-1,  Request  for 
Direct  Loan  Assistance  is  used  by  the 
FSA  County  Offices  to  collect 
information  needed  to  determine  both 
eligibility  and  feasibility  of  a  request  for 
a  loan  or  loan  servicing. 

The  aforementioned  form  results  in 
public  reporting  burden  as  shown  in  the 
following  estimates: 


Estimate  of  Burden:  Public  reporting 
burden  for  this  collection  of  information 
is  estimated  to  average  1.035  hours  per 
response. 

Respondents:  Individuals  or 
households,  farms,  businesses  or  other 
for-profit,  small  businesses  or 
organizations. 

Estimated  Number  of  Respondents: 
44.200. 

Estimated  Number  of  Responses  per 
Respondent:  1. 

Estimated  Total  Annual  Burden  on 
Respondents:  45.760  hours. 

Copies  of  the  information  collection 
can  be  obtained  from  Barbara  Williams, 
Regulations  and  Paperwork 
Management  Division,  at  (202)  720- 
9734. 

Comments 

Comments  are  invited  on:  (a)  Whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  agencies,  including  whether  the 
information  will  have  practical  utility; 

(b)  the  accuracy  of  the  agencies  estimate 
of  the  burden  of  the  proposed  collection 
of  information  including  the  validity  of 
the  methodology  and  assumption  used; 

(c)  ways  to  enhance  the  quality,  utility 
and  clarity  of  the  information  to  be 
collected;  and  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  those  who  are  to  respond,  including 
through  the  use  of  appropriate 
automated,  electronic,  mechanical,  or 
other  technological  collection 
techniques  or  other  forms  of  information 
technology.  Comments  should  be  sent  to 
Barbara  Williams,  Regulations  and 
Paperwork  Management  Division,  U.S. 
Department  of  Agriculture,  Rural 
Development,  Stop  0743,  Washington, 
DC  20250-0743.  All  responses  to  this 
notice  will  be  summarized  and  included 
in  the  request  for  OMB  approval.  All 
comments  will  also  become  a  matter  of 
public  record. 

Dated:  November  26. 1996. 
Jan  E.  Shadbum, 
Acting  Administrator.  Ruml  Housing  Service. 

Dated:  November  26. 1996. 
Dayton  J.  Watkins, 

Administrator.  Rural  Business-Cooperative 
Service. 

Dated:  December  3, 1996. 
Wally  Beyer, 

Administrator.  Rural  Utilities  Service. 

Dated:  December  3. 1996. 
Bruce  R.  Weber, 

Acting  Administrator.  Farm  Service  Agency. 
IFR  Doc.  9&-31305  Filed  12-9-96:  8:45  ami 
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DEPARTMENT  OF  COMMERCE 

Submission  For  OMB  Revtaw^    ^. 
ConMnent  Request 

The  Department  of  Commerce  {POQ 
has  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
clearance  the  following  proposal  for 
collection  of  information  under  the 
provisions  of  the  Paperwork  Reduction 
Act  (44  U.S.C.  chapter  35). 

Agfincy:  Bureau  of  the  Census.     '  •    V 

Tit/e:  Survey  of  Residential      >« 
Alterations  and  Repairs.  •      * 

Form  Numbeiis):  SORAR-705. 

Agency  Approval  Number:  0607- 
0130. 

Type  of  Request:  Extension  of  a 
currently  approved  collection. 

Burden:  2,000  hours. 

Number  of  Respondents:  2,000. 

Avg  Hours  Per  Response:  15  minutes. 

Needs  and  Uses:  The  Census  Bureau 
conducts  the  Quarterly  Survey  of 
Residential  Alterations  and  Repairs  to 
collect  information  on  real-property 
improvements  and  repairs  from  a 
sample  of  owners  or  designated 
representatives  of  rental  or  vacant 
residential  housing  units.  We  mail  this 
survey  quarterly  to  respondents  over  a 
one-year  period.  We  use  data  gathered 
in  this  survey  as  a  component  to  our 
published  estimates  of  expenditures  for 
residential  upkeep  and  improvement. 
Data  on  improvements  and  repairs  to 
owner  occupied  housing  units  are 
gathered  in  the  Consumer  Expenditures 
Survey  and  are  also  incorporated  into 
published  estimates.  Estimates  are  used 
by  a  variety  of  private  businesses  and 
trade  associations  for  marketing  studies, 
economic  forecasts,  and  assessments  of 
the  construction  industry.  They  also 
provide  all  levels  of  government  with  a 
tool  to  evaluate  economic  policy  and 
measure  progress  towards  established 
goals.  For  example,  the  Bureau  of 
Economic  Analysis  uses  the 
improvement  statistics  to  develop  the 
structures  component  of  gross  private 
domestic  investment  in  the  national 
income  and  product  accounts. 

Affected  Public:  Individuals  or 
households.  Businesses  or  other  for- 
profit.  State,  local  or  tribal  government. 

Frequency:  Quarterly. 

Respondent's  Obligation:  Voluntary. 

Legal  Authority:  Title  13  USC,  Section 
182. 

OMB  Desk  Officer:  Jerry  Coffey,  (202) 
395-7314. 

Copies  of  the  above  information 
collection  proposal  can  be  obtained  by 
calling  or  writing  Linda  Engelmeier, 
Acting  DOC  Forms  Clearance  Officer, 
(202)  482-3272,  Department  of 
Commerce,  room  5312. 14th  and 


Constitution  Avenue,  NW,  Washington, 
DC  20230. 

■     Written  comments  and 
recommendations  for  the  proposed 
information  collection  should  be  sent 
within  30  days  of  publication  of  this 
notice  to  Jerry  Coffey,  OMB  Desk 
Officer,  room  10201 ,  New  Executive 
Office  Building,  Washington,  IX:  20503. 

Dated:  December  2, 1996. 
Linda  Engehneier, 

Acting  Departmental  Forms  Clearance 
Officer,  Office  of  Management  and 
Organization. 
[FR  Doc.  96-31260  Filed  12-09-96;  8:45  am) 
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Foreign-Trade  Zones  Board 
[Docket  21-05] 

Foreign-Trade  Zone  168— Dallas-Fort 
Worth,  Texas  Withdrawal  of 
Application  for  Expanded 
MJanufacturing  Authority  Nolda  Mobile 
Phones  Manufacturing  (USA),  Inc. 

Notice  is  hereby  given  of  the 
withdrawal  of  the  application  submitted 
by  the  Foreign-Trade  Zone  Operating 
Company  of  Texas,  operator  of  FTZ  168, 
requesting  authority  on  behalf  of  Nokia 
Mobile  Phones  Manufacturing  (USA), 
Inc.,  to  expand  Nokia's  authority  to 
manufacture  telecommunications 
products  under  zone  procedures  within 
FTZ  168.  The  application  was  Filed  on 
May  8, 1995  (60  FR  26716,  5/18/95). 

The  withdrawal  was  requested  by  the 
applicant  because  of  changed 
circiunstances,  and  the  case  has  been 
closed  without  prejudice. 

Dated:  Noveml}er  26. 1996. 
John  J.  Da  Ponte,  Jr., 
Executive  Secretary. 
(PR  Doc.  96-31248  Filed  12-9-96;  8:45  ami 
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Intemationai  Trade  Administration 

[A-S88-840] 

Notice  of  Preliminary  Determination  of 
Sales  at  Less  Than  Fair  Value  and 
Postponement  of  Final  Determination: 
Engineered  Process  Gas  Turt)o- 
Compressor  Systems,  Whettter 
Assembled  or  Unassembled,  and 
Whether  Complete  or  incomplete  From 
Japan 

AGBICY:  Import  Administration, 
Intemationai  Trade  Administration, 
Department  of  Commerce. 
EFFECTIVE  DATE:  December  10, 1996. 
FOR  FliRTHER  INFORMATION  CONTACT: 
Irene  Darzenta  or  Howard  Smith,  Office 


of  Antidumping  Investigations,  Import 
Administration,  International  Trade 
Administration,  U.S.  E)epartment  of 
Commerce,  14th  Street  and  Constitution 
Avenue,  N.W.,  Washington,  D.C.  20230; 
telephone:  (202)  482-6320  or  (202)  4B2- 
5193. 

The  Applicable  Statate 

Unless  otherwise  indicated,  all 
citations  to  the  Tariff  Act  of  1930,  as 
amended  (the  Act),  are  references  to  the 
provisions  effective  January  1, 1995,  the 
effective  date  of  the  amendments  made 
to  the  Act  by  the  Uruguay  Round 
Agreements  Act  (URAA).  In  addition, 
imless  otherwise  indicated,  all  citations 
to  the  Department's  regulations  are  to 
the  current  regulations,  as  amended  by 
the  interim  regulations  published  in  the 
Federal  Register  on  May  11, 1995  (60 
FR  25130). 

Preliminary  Detemunation 

We  preliminarily  determine  that 
engineered  process  gas  turbo- 
compressor  systems  ("EPGTS"), 
whether  assembled  or  unassembled,  and 
whether  complete  or  incomplete,  from 
Japan  are  being,  or  are  likely  to  be,  sold 
in  the  United  States  at  less  than  fair 
value  ("LTFV"),  as  provided  in  section 
733  of  the  Act.  The  estimated  margins 
of  sales  at  LTFV  are  shown  in  the 
"Suspension  of  Liquidation"  section  of 
this  notice. 

Case  History 

Since  the  initiation  of  this 
investigation  on  May  28, 1996  {Notice  of 
Initiation  of  Antidumping  Duty 
Investigation:  Engineered  Process  Gas 
TurbchCom pressors,  Whether 
Assembled  or  Unassembled,  and 
Whether  Complete  or  Incomplete  from 
fapan.  61  FR  28164,  June  4, 1996).  the 
following  events  have  occurred. 

On  July  1, 1996,  the  United  States 
Intemationai  Trade  Commission  ("ITC") 
notified  the  Department  of  Commerce 
("the  Department")  of  its  affirmative 
preliminary  determination  [see  ITC 
bivestigation  No.  731-TA-748).  The  ITC 
found  that  there  is  a  reasonable 
indication  that  an  industry  in  the 
United  States  is  threatened  with 
riiaterial  injury  by  reason  of  imports 
from  Japan  of  EPGTS. 

Also,  on  July  1, 1996,  we  presented 
Section  A  (Organization,  Accoimting 
Practices,  Markets  and  Merchandise)  of 
the  Department's  questionnaire  to 
Mitsubishi  Heavy  Industries,  Ltd. 
["MtU")  and  its  U.S.  affiliate  Mitsubishi 
Heavy  Industries  America  Inc. 
("MHL\")(collectively  "MHI"),  the  sole 
respondent  in  this  investigation.  See  the 
"Respondent  Selection"  section  of  this 
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notice.  MHI's  response  to  Section  A  was 
received  on  July  29, 1996. 

On  Augiist  6, 1996.  Dresser-Kand 
Company,  the  petitioner  in  this 
investigation,  alleged  that  there  are 
reasonable  grounds  to  believe  or  suspect 
that  MHI's  third  country  sales  during 
the  period  of  investigation  ("POI")  were 
made  at  prices  below  the  cost  of 
production.  MHI  objected  to  the 
petitioner's  allegation  on  August  9, 
1996.  The  petitioner  supplemented  its 
allegation  with  additional  information 
on  August  27, 1996.  The  Department 
initiated  a  sales-below-cost  investigation 
with  respect  to  third  country  sales  on 
August  30. 1996.  This  issue,  however, 
became  moot  when  MHI  reported  on 
October  18. 1996,  that  it  had  a  viable 
home  market  based  on  the 
memorandum  issued  by  the  Department 
on  October  8, 1996,  which  clarified  the 
scope  of  the  investigation. 

Based  on  the  information  received  in 
MHI's  Section  A  response,  on  August  9. 
1996,  we  issued  Sections  A-1  (Supplier 
Affiliations).  B  (Third  Country  Sales),  C 
(U.S.  Sales)  and  D  (Constructed  Value 
("CV"))  of  the  Department's 
questionnaire  to  MHI.  Section  D-1  (Cost 
of  Production)  of  the  questionnaire  was 
issued  on  August  30, 1996.  Responses  to 
these  sections  were  received  on  August 
27,  September  20,  and  September  30, 
1996>  A  supplemental  questionnaire 
relevant  to  Sections  A-D  was  issued  on 
October  15, 1996.  MHI's  response  to 
Sections  A  and  C  of  the  Department's 
supplemental  questionnaire  were 
received  on  November  5,  1996. 

On  September  12,  1996,  at  the  request 
of  the  petitioner,  we  postponed  the 
prehminary  determination  to  December 
4, 1996.  [See  Notice  of  Postponement  of 
Preliminary  Determination: 
Antidumping  Investigation  of 
Engineered  Process  Gas  Turbo- 
Compressors,  Whether  Assembled  or 
Unassembled,  and  Whether  Complete  or 
Incomplete  from  Japan,  61  FR  50272. 
September  25.  1996.) 

During  the  period  June  19,  1995, 
through  July  15. 1996,  the  petitions  and 
the  respondent  filed  comments 
requesting  clarification  of  the  scope  of 
this  investigation  with  respect  to:  (1)  the 
end  uses  of  the  subject  merchandise;  (2) 
the  treatment  of  revamped  and  repair    ' 
EPCTS  parts  and  components;  and  (3) 
the  definition  of  complete  and 
incomplete  EPGTS  covered  by  the 
scope.  On  October  8. 1996,  the 
Department  clarified  the  scope  of  the 
investigation  with  respect  to  end  uses 
and  revamped  and  repair  parts  and 
components.  See  October  8, 1996, 
Memorandum  to  Jeffiey  Bialos  from  The 
Team  Re:  Scope  Issues.  See  also  "Scope 
of  Investigation"  section  of  this  notice. 


With  respect  to  the  definition  of-    ' 
complete  and  incomplete  EPGTS,  see 
"Scope  Issues"  section  of  this  notice. 

Based  on  the  Department's  scope 
clarification  made  with  respect  to  the 
end  uses  of  the  subject  merchandise,  on 
October  18. 1996.  MHI  informed  the 
Department  that  its  home  market  was 
viable,  but  that  none  of  MHI's  home 
market  sales  made  during  the  POI  was 
sufficiently  similar  to  its  U.S.  sale  to 
serve  as  the  basis  for  price-to-price 
comparisons.  Based  on  MHI's 
representations,  subject  to  verification, 
.  the  Department  notified  MHI  on  October 
23,  1996,  that  it  need  no  longer  respond 
to  the  questions  concerning  third 
country  sales  contained  in  Sections  B 
and  D  of  the  Department's  October  15. 
1996  supplemental  questionnaire. 
Subsequently,  on  October  23. 1996,  the 
E)epartment  issued  a  revised  Section  D 
supplemental  questionnaire  and 
requested  that  MHI  provide  complete 
home  market  sales  data  following  the 
same  format  as  that  outlined  in  the 
Department's  August  9.  1996  Section  B 
questionnaire  so  that  the  Department 
could  evaluate  adequately  its  selling 
practices.  MHI's  response  to  the  revised 
supplemental  Section  D  questionnaire 
was  received  by  the  Department  on 
November  12. 1996.  Home  market  sales 
data  was  provided  to  the  Department  on 
November  8  and  22,  1996. 

MHI  sold  subject  merchandise  in  the 
United  States  during  the  POI  through  a 
Japanese  trading  company  and  its  U.S. 
subsidiary.  In  order  to  fully  investigate 
the  issue  of  whether  MHI  and  the 
trading  company  (and  its  U.S. 
subsidiary)  are  affiliated  parties,  on 
October  23  and  28, 1996,  the 
Department  issued  questionnaires  to 
MHI  and  the  trading  company, 
respectively.  Responses  to  these 
questionnaires  were  received  on 
November  8  and  19, 1996,  respectively. 
MHI  submitted  supplemental  responses 
on  November  20  and  22, 1996. 

On  November  18. 1996.  the  petitioner 
filed  comments  on  issues  to  be  resolved 
and  methodologies  to  be  employed  in 
the  preliminary  determination.  MHI 
filed  rebuttal  comments  on  November 
25. 1996. 

On  November  21, 1996,  the  petitioner 
filed  a  home  market  sales-below-cost 
allegation,  stating  that  during  the  POI, 
MHI  sold  subject  merchandise  in  the 
home  market  below  the  cost  of 
production  and,  therefore,  should  be 
excluded  from  the  Department's 
calculation  of  profit  for  CV  purposes. 
On  November  22, 1996.  MHI  filed 
comments  in  rebuttal  to  the  petitioner's 
allegation.  The  Department  initiated  a 
home  market  sales-below-cost 
investigation  on  December  4. 1996.  See 


Memorandum  to  Louis  Apple  from  The 

Team  Regarding  Initiation  of  Home 
Market  Sales-Below-Cost  Investigation 
dated  I>ecember  4, 1996. 

Respondent  Selection     ^ 

The  petitioner  named  five  Japanese 
producers  of  subject  merchandise  in  the 
petition,  and  stated  that,  of  these  five 
producers,  only  MHI  sold  subject 
merchandise  in  the  United  States  during 
the  POI.  On  June  12,  1996,  we  sent  a 
letter  to  the  Japanese  Embassy  in 
Washington.  D.C.  requesting  whether 
there  were  any  shipments  of  the  subject 
merchandise  to  the  United  States  by  any 
of  the  companies  listed  in  the  petition 
during  the  period  May  1.  1991  through 
May  31, 1996.  We  received  no  response. 
On  June  17, 1996.  we  contacted  the  U.S. 
Embassy  in  Tokyo,  requesting  the 
identification  of  Japanese  producers  or 
exporters  (other  than  MHI)  of  EPGTS  to 
the  United  States,  and  the  quantity  and 
value  of  subject  merchandise  they  sold 
to  the  United  States  during  1994  and 

1995,  or  the  latest  available  comparable 
periods  in  1993  and  1994.  On  June  26, 

1996,  we  received  a  reply  cable  frt>m  the 
U.S.  Embassy  which  identified  several 
Japanese  producers  of  subject 
merchandise,  only  one  of  which,  Ebara 
Corporation,  may  have  exported  to  the 
United  States.  Based  on  the  petition  and 
the  information  received  from  the  U.S. 
Embassy,  we  issued  a  Section  A 
questionnaire  to  MHI  on  July  1, 1996. 
We  also  requested  U.S.  sales/shipment 
information  during  the  period  April  1, 
1995  through  May  31, 1996  bom  Ebara 
Corporation  on  July  10, 1996.  On  July 
22. 1996,  Ebara  Corporation  sent  a  letter 
stating  that  it  made  no  sales  or 
shipments  of  the  subject  merchandise  to 
the  United  States  during  the  period 
specified  by  the  E)epartment.  We  did  not 
send  any  additional  questionnaires  to 
any  other  producers  (besides  MHI),  as 
no  evidence  on  the  record  suggested 
thlat  any  other  Japanese  manufacturer 
sold  EPGTS  in  the  United  States  during 
the  specified  period. 

Postponement  of  Final  Determination 
and  Extension  of  Provisional  Measures 

Pursuant  to  section  735(a)(2)(A)  of  the 
Act,  on  December  4.  1996.  MHI 
requested  that  in  the  event  of  an 
affirmative  preliminary  determination 
in  this  investigation,  the  Department 
postpone  its  final  determination  until 
not  later  than  135  days  after  the 
pubUcation  of  an  affirmative 
preliminary  determination  in  the 
Federal  Register.  In  accordance  with  19 
CFR  353.20(b)(1995).  inasmuch  as  our 
preliminary  determination  is 
affirmative,  MHI  accounts  for  a 
significant  proportion  of  exports  of  the 
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subject  merchandise,  and  we  are  not 
aware  of  the  existence  of  any 
compelling  reasons  for  denying  this 
request,  we  are  granting  MHI's  request 
and  postponing  the  final  determination. 
Suspension  of  liquidation  will  be 
extended  accordingly.  See  Preliminary 
Determination  of  Sales  at  Less  Than 
Fair  Value:  Large  Newspaper  Printing 
Presses  and  Components  Thereof,, 
Whether  Assembled  or  Unassembled 
from  Japan  (61  FR  B029,  March  1, 1996). 

Scope  of  Investigation 

We  have  clariHed  the  scope  of  , 

investigation  since  our  notice  of 
initiation  to  include  EPGTS  used  in  the 
production  of  refmery  products. 
Furthermore,  we  have  clarified  the .        ■ 
scope  to  exclude  repair  or  revamp  parts 
and  components  that  are  not  included 
in  the  original  contract  of  sale  for  an 
EPGTS.  See  October  8, 1996,  Decision 
Memorandum  to  Jeffrey  P.  Bialos  from 
The  Team  Re:  Scope  Issues.  We  have 
also  clarified  the-definition  of 
"incomplete"  EPGTS  which  are  covered 
by  the  scope.  See  "Scope  Issues"  section 
of  this  notice. 

The  products  covered  by  this 
investigation  are  turbo-compressor 
systems  [i.e.,  one  or  more  "assemblies" 
or  "trains")  which  are  comprised  of 
various  configiuvtions  of  process  gas 
compressors,  drivers  [i.e.,  steam 
turbines  or  motor-gear  systems  designed 
to  drive  such  compressors),  and       <  - 
auxiliary  control  systems  and 
lubrication  systems  for  use  with  such 
compressors  and  compressor  drivers, 
whether  assembled  or  unassembled. 
One  or  more  of  these  turix)-compressor 
assemblies  or  trains,  may  be  combined. 
The  systems  covered  are  only  those 
used  in  the  petrochemical  and  fertilizer 
industries,  in  the  production  of 
ethylene,  propylene,  ammonia,  urea, 
methanol,  refinery  and  other 
petrochemical  products.  This 
investigation  does  not  encompass  turbo- 
compressor  systems  incorporating  gas 
turbine  drivers,  which  are  typically 
used  in  pipeline  transmission,  injection, 
gas  processing,  and  liquid  natural  gas 
service. 

The  scope  of  this  investigation 
excludes  spare  parts  that  are  sold 
separately  from  a  contract  for  an  EPGTS. 
Parts  or  components  imported  for  the 
revamp  or  repair  of  an  existing  EPGTS, 
.  or  otherwise  not  included  in  the  original 
contract  of  sale  for  the  EPGTS  of  which 
they  are  intended  to  be  a  part,  are 
expressly  excluded  from  the  scope. 

Compressors  are  machines  used  to 
increase  the  pressure  of  a  gas  or  vapor, 
or  mixture  of  gases  and  vapors. 
Compressors  are  commonly  classified  as 
reciprocating,  rotary,  jet,  centrifugal,  or 


axial  (classified  by  the  mechanical 
means  of  compressing  the  fluid),  or  as 
positive-displacement  or  dynamic-type 
(classified  by  the  manner  in  which  the 
mechanical  elements  act  on  the  fluid  to 
be  compressed).  Subject  compressors 
include  only  centrifugal  compressors 
engineered  for  process  gas  compression, 
e.g.,  ammonia,  urea,  methanol, 
propylene,  or  ethylene  service. 

Turbines  are  classified  (1)  as  steam  or 
gas;  (2)  by  mechanical  arrangement  as 
single-casing,  multiple  shaft,  or  tandem- 
compound  (more  than  one  casing  with 
a  single  shaft);  (3)  by  flow  direction 
(axial  or  radial);  (4)  by  steam  cycle, 
whether  condensing,  non-condensing, 
automatic  extraction,  or  reheat;  and  (5) 
by  number  of  exhaust  flows  of  a 
condensing  unit.  Steam  and  gas  turbines 
are  used  in  various  applications.  Only 
steam  turbines  dedicated  for  a  turbo- 
compreiiisor  system  are  subject  to  this 
investigation. 

A  motor  and  gear  box  is  used  as  a 
compressor  driver  in  lieu  of  a  steam 
turbine.  A  control  system  is  used  to 
monitor  and  control  the  operation  of  a 
turbo-compressor  system.  A  lubrication 
system  is  engineercNi  to  support  a 
subject  compressor  and  steam  turbine 
(or  motor/gear  box). 

A  typical  EPGTS  consists  of  one  or 
more  compressors  driven  by  a  turbine 
(or  in  some  cases  a  motor  drive).  A 
compressor  is  usually  installed  on  a 
base  plate  and  the  drive  is  installed  on 
a  separate  base  plate.  The  turbine  (or 
motor  drive)  base  plate  will  typically 
also  include  any  governing  or  safety 
systems,  couplings,  and  a  gearbox,  if 
any.  The  lube  and  oil  seal  systems  for 
the  turbine  and  compressors)  are 
usually  motmted  on  a  separate  skid. 

The  scope  of  this  investigation  covers 
both  "assembled  and  unassembled" 
EPGTS  from  Japan.  Because  of  their 
large  size,  EPGTS  and  their  constituent 
parts  are  typically  shipped  partially 
assembled  (or  unassembled)  to  their 
destination  where  they  are  assembled 
and/or  completed  prior  to  their 
commissioning. 

The  scope  of  this  investigation  also 
covers  "complete  and  incomplete" 
EPGTS  from  Japan.  A  "complete" 
EPGTS  covered  by  the  scope  consists  of 
all  of  the  components  of  an  EPGTS  (j.e., 
process  gas  compressor(s),  driver(s). 
auxiliary  control  system  (s)  and 
lubrication  system(s))  and  their 
constituent  parts,  which  are  imported 
from  Japan  in  assembled  or 
unassembled  form,  individually  or  in 
combination,  pursuant  to  a  contract  for 
a  complete  EPGTS  in  the  United  States. 
An  "incomplete"  EPGTS  covered  by  the 
scope  of  this  investigation  consists  of 
parts  of  an  EPGTS  imported  from  Japan 


pursuant  to  a  contract  for  a  complete 
EPGTS  in  (Ae  United  States,  which 
taken  altogether,  constitute  at  least  50 
percent  of  the  cost  of  manufacture  of  the 
complete  EPGTS  of  which  they  are  a 
part. 

EPGTS  imported  from  Japan  as  an 
assembly  or  train  [i.e.,  including 
turbines,  compressoris,  motor  and  gear 
boxes,  control  systems  and  lubrication 
systems,  and  auxiliary  equipment)  may 
be  classified  under  Harmonized  Tariff 
Schedule  of  the  United  States 
("HTSUS")  subheading  8414.80.2015, 
which  provides  for  centrifrigal  and  axial 
compressors.  The  U.S.  Customs  Service 
may  view  the  combination  of  turbine 
driver  and  compressor  as  "more  than" 
a  compressor  and,  as  a  result,  classify 
the  combination  under  HTSUS 
subheading  8419.60.5000. 

Compressors  for  use  in  EPGTS,  if 
imported  separately,  may  also  be 
classified  imder  HTSUS  subheading 
8414.80.2015.  Parts  for  such 
compressors,  including  rotors  or 
impellers  and  housing,  are  classified 
under  HTSUS  subheading  8414.90.4045 
and  8414.90.4055. 

Steam  turbines  for  use  in  EPGTS,  if 
imported  separately,  may  be  classified 
under  the  following  HTSUS 
subheadings:  8406.81.1020:  steam 
turbines,  other  than  marine  turbines, 
stationary,  condensing  type,  of  an 
output  exceeding  40  MW;  8406.82.1010: 
steam  turbines,  other  than  marine 
turbines,  stationary,  condensing  type, 
exceeding  7,460  Kw;  8406.82.1020: 
steam  turt>ines,  other  than  marine 
turbines,  stationary,  condensing  type, 
exceeding  7,460  Kw,  but  not  exceeding 
40  MW;  8406.82.1050:  steam  turbines, 
other  than  marine  turbines,  statitaiary. 
other  than  condensing  type,  not 
exceeding  7,460  Kw;  8406.82.1070: 
steam  turbines,  other  than  marine 
turbines,  stationary,  other  than 
condensing  type,  exceeding  7,460  Kw. 
but  not  exceeding  40  MW.  Parts  for  such 
turbines  are  classified  under  HTSUS 
subheading  8406.90.2000  through 
8406.90.4580. 

Control  and  other  auxiliary  systems 
may  be  classified  under  HTSUS 
9032.89.6030,  "automatic  regulating  or 
controlling  instruments  and  apparatus: 
complete  process  control  systems." 

Motor  and  gear  box  entries  may  be 
classified  under  HTSUS  subheading 
8501.53.4080,  8501.53.6000, 
8501.53.8040,  or  8501.53.8060.  Gear 
speed  changers  used  to  match  the  speed 
of  an  electric  motor  to  the  shaft  speed 
of  a  driven  compressor,  would  be 
classified  under  HTSUS  subheading 
8483.40.5010. 

Lubrication  systems  may  be  classified 
under  HTSUS  subheading  8414.90.4075. 
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Although  the  HTSUS  subheadings  are 
provided  for  convenience  an4 customs 
purposes,  our  written  description  of  the 
scope  of  this  investigation  is  dispositive. 

Scope  Issues  . 

Subsequent  to  initiation.  MHI 
requested  that  the  Department  clarify 
the  definition  of  an  "/incomplete" 
EPGTS  covered  by  the  scope  of  the 
investigation.  As  stated  above,  we  have 
preliminarily  determined  that  an 
"incomplete"  EPGTS  covered  by  the 
scope  of  this  investigation  consists  of 
parts  of  an  EPGTS  from  Japan  pursuant 
to  a  contract  for  a  complete  EPGTS  in 
the  U.iited  States,  which  taken 
altogether,  constitute  at  least  50  percent 
of  the  cost  of  manufacture  of  the 
complete  EPGTS  of  which  they  are  a 
part. 

Because  of  their  large  physical  size. 
EPGTS  are  typically  imported  into  the 
United  States  in  either  partially 
assembled  or  disassembled  form, 
perhaps  in  multiple  shipments  over  an 
extended  period  of  time,  and  may 
require  the  addition  and  integration  of 
non-subject  parts  prior  to,  or  during,  the 
installation  process  in  the  United  States. 
The  Department  is  concerned  that, 
because  of  the  great  number  of  parts 
involved,  there  is  the  potential  that  a 
party  may  attempt  to  exclude  its 
merchandise  from  the  scope  of  this 
investigation  on  the  basis  of  a  lack  of 
completion  at  the  time  of  importation. 
The  Department's  concern  in  this  case 
has  also  been  expressed  in  past  cases 
with  similar  fact  patterns  (e.g.,  Final 
Determination  of  Sales  at  Less  Than 
Fair  Value:  Large  Newspaper  Printing 
Presses  and  Components  Thereof,  from 
Gennany  and  Japan,  61  FR  38166, 
38139,  frily  23,  1996)  ("LNPPsftvm 
Gennany  and  Japan"). 

Therefore,  for  suspension  of 
liquidation  purposes,  the  Department 
must  decide  on  a  reasonable  and 
administrable  approach  in  determining 
what  constitutes  a  subject  incomplete 
EPGTS. 

For  purposes  of  this  preliminary 
determination,  we  have  defined  a 
"complete"  and  an  "incomplete" 
EPGTS  covered  by  the  scope  of  our 
investigation.  See  "Scope  of 
Investigation"  section  of  this  notice.  We 
have  utilized  this  approach  in  the  past 
where  the  nature  of  the  merchandise 
and  its  importation  lent  itself  to 
circumvention.  [See  LNPPs  from 
Germany  and  Japan). 

In  order  to  determine  whether  the 
imported  merchandise  constitutes  a 
subject  incomplete  EPGTS  through 
performance  of  this  cost -based  test,  we 
will  have  to  wait  until  all  of  the  parts 
comprising  the  EPGTS  are  imported  and 


the  complete  EPGTS  is  produced.  Thus, 
we  will  suspend  liquidation  on  all 
importations  of  EPGTS  parts  from  Japan 
at  the  preliminary  duty  rate  calculated 
by  the  Department  unless  a  certification 
is  provided  by  both  the  foreign 
manufacturer/exporter  and  U.S. 
importer  that  the  parts  to  be  imported, 
when  taken  altogether,  constitute  less 
than  50  percent  of  the  cost  of 
manufacture  of  the  complete  EPGTS  of 
which  they  are  a  part.  For  entries  which 
are  accompanied  by  the  appropriate 
certification,  we  will  direct  the  U.S. 
Customs  Service  to  suspend  liquidation 
at  a  zero  duty  rate,  subject  to 
verification  by  the  Department  at  a  later 
date,  if  necessary.  We  will  also  require 
the  interested  parties  to  provide  the 
following  information  on  the 
documentation  accompanying  each 
entry  from  Japan  of  EPiSTS  parts:  (1)  the 
number  of  the  sales  contract  pursuant  to 
which  the  parts  are  imported.  (2)  a 
description  of  the  parts  included  in  the 
entry,  (3)  the  actual  cost  of  the  imported 
parts,  (4)  the  actual  or  estimated  cost 
(depending  on  what  is  available  at  the 
time  of  importation)  of  the  complete 
EPGTS,  and  historical  cost  variance  (if 
the  estimated  cost  is  provided),  (5)  a 
schedule  of  parts  shipments  to  be  made 
pursuant  to  the  particular  EPGTS 
contract,  if  more  dian  one  shipment  is 
relevant,  and  (6)  a  schedule  of  EPGTS 
production  completion  in  the  United 
States.  See  "Suspension  of  Liquidation" 
section  of  this  notice. 

We  are  presently  soliciting  comments 
frxim  interested  parties  as  to  the  merits 
of  this  approach  and/ or  any  other 
approach  that  may  be  relevant  for 
suspension  of  liquidation  purposes  in 
the  final  determination.  Interested  party 
comments  on  this  topic  are  due  no  later 
than  February  28, 1997. 

Period  of  Investigation  (POD 

The  POI  is  April  1, 1995  Uirougl)  May 
31. 1996.  ' 

Product  Comparisons 

Although  the  home  market  was 
viable,  in  accordance  with  section  773 
of  the  Act,  we  based  normal  value 
("NV")  on  CV  because  we  determined 
that  the  merchandise  sold  in  the  home 
market  during  the  POI  was  not 
sufficiently  similar  to  that  sold  in  the 
United  States  to  permit  proper  price-to- 
price  comparisons. 

Fair  Value  Comparisons 

To  determine  whether  MHI's  sales  of 
EPGTS  to  the  United  States  were  made 
at  less  than  fair  value,  we  compared 
Constructed  Export  Price  ("CEP")  to  the 
NV,  as  described  in  the  "Constructed 


Export  Price"  and  "Normal  Value" 
sections  of  this  notice. 

Constructed  Export  Price 

Pursuant  to  section  772  of  the  Act.  the 
basis  for  the  fair  value  comparison  is  the 
price  at  which  the  merchandise  is  first 
sold  to  an  unaffiliated  purchaser  in  the 
United  States  or  for  export  to  the  United 
States.  MHI  reported  its  sale  to  a 
Japanese  trading  company  on  the 
grounds  that  the  trading  company  is  an 
unaffiliated  purchaser  and,  at  the  time 
of  sale,  MHI  knew  that  merchandise  was 
intended  for  export  to  the  United  States. 
However,  based  on  our  examination  of 
the  sales  documentation  provided  by 
MHI,  which  shows  that  MHI  played  an 
integral  role  in  the  sale  to  the  U.S. 
customer,  we  have  preliminarily 
determined  that  the  Japanese  trading 
company  and  its  U.S.  subsidiary  were 
acting  as  MHI's  U.S.  selling  agents,  not 
as  resellers,  in  the  transaction  under 
investigation.  Therefore,  the  proper 
basis  for  the  fair  value  comparison  is  the 
sale  by  MHI,  through  the  Japanese 
trading  company  and  its  U.S. 
subsidiary,  to  the  U.S.  customer. 
Because  MHI  made  this  transaction 
through  a  U.S.  agent  acting  on  behalf  of 
the  producer,  we  preliminarily 
determine  that  the  use  of  CEP  is 
appropriate  in  this  case. 

We  nave  preliminarily  made  this 
determination  [see  December  4,  1996 
Concurrence  Memorandum)  based  on 
the  role  of  the  p>arties  in  the  sales 
transaction  and  not  on  the  basis  of  the 
corporate  relationship  between  the 
parties.  However,  we  are  also 
continuing  to  examine  the  nature  of  the 
relationship  between  MHI  and  the 
Japanese  trading  company  within  the 
context  of  section  771(33)  (F)  and  (G)  of 
the  Act. 

To  determine  whether  sufficient 
control  of  one  party  over  another  exists 
pursuant  to  section  771(33)  of  the  Act, 
the  Department  made  inquiries  on  this" 
issue  in  this  case  through  the  issuance 
of  separate  questionnaires  to  both  MHI 
and  the  Jai}anese  trading  company  and 
through  a  review  of  public  source  data. 
We  collected  information  relevant  to  the 
various  control  indicia  set  forth  in  the 
Statement  of  Administrative  Action    • 
("SAA"),  and  plan  to  gather  additional 
information  as  necessary  to  complete 
our  analysis  and  to  verify  the  data 
submitted.  See  December  4, 1996, 
Memorandum  to  Jeffrey  Bialos  from  The 
.  Team  Regarding  Whether  the  Evidence 
on  the  Record  of  (this)  Investigation 
Supports  a  Finding  that  (MHI)  and  {the 
Japanese  Trading  Company]  Are 
Affiliated  for  Antidumping  Purposes, 
and  the  Consequences  of  this  Finding  in 
E>etermining  the  Appropriate  Basis  for 
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U.S.  Price.  In  this  case,  the  Department 
feces  complex  issues  involving  the 
interpretation  of  the  affiliation 
definition  and  the  application  of  that 
definition  to  the  facts  at  issue.  The 
central  issue  is  whether  MHI  and  the 
Japanese  trading  company  are  legally  or 
operationally  in  a  position  to  exercise 
restraint  or  direction  over  the  other  or 
are  under  common  control  by  third 
parties.  The  question  of  control  is  a 
particularly  complex  one  where,  as  in 
the  instant  case,  it  may  not  involve 
direct  control  of  one  party  over  another, 
but  may  involve  control  exercised 
through  financial  entities  which  each 
have  debt  relationships  with  the  two 
firms.  Issues  relevant  to  this 
determination  include:  how  to  evaluate 
the  relative  significance  of  debt 
relationships  as  indicia  of  control  in  the 
country  under  investigation  (and 
whether  any  benchmarks  are 
appropriate);  when  a  close  supplier 
relationship  exists  and  its  implication; 
and  how  to  weigh  the  control  indicia  set 
forth  in  the  SAA,  especially  if  the 
Department  finds  that  no  single 
criterion  is  a  sufficient  indication  of 
control. 

Given  the  Department's  desire  to 
develop  an  appropriate  analytical 
fiamework  to  take  into  account  all 
factors  which,  by  themselves,  or  in 
combination,  may  indicate  affiUation  in 
this  case,  we  are  continuing  to 
investigate  the  issue  for  purposes  of  the 
final  determination.  Additionally,  we 
solicit  comments  fiom  interested  parties 
on  the  issues  enumerated  above. 
Interested  party  comments  on  this  topic 
are  due  no  later  than  February  17, 1997. 

In  accordance  with  sections  772  (b) 
and  (c)  of  the  Act,  we  calculated  CEP 
based  on  a  packed,  FOB  Japanese  port, 
duty  paid  price,  inclusive  of  spare  parts, 
to  an  unaffiliated  customer  in  the 
United  States  through  an  unaffiliated 
trading  company.  We  excluded  fiom 
this  price  any  post-POI  price 
amendments,  in  accordance  with  our 
standard  practice.  See  LNPPs  from 
Germany  (61  FR  38166,  38181-2,  July 
23,  19961.  We  made  a  deduction  from 
the  starting  price  for  the  value  of  the 
non-subject  parts  which  were  included 
in  the  U.S.  sale.  We  also  made 
deductions  for  foreign  inland  fieight 
expense,  foreign  inland  insurance, 
foreign  brokerage  and  handUng,  and 
export  insiuance. 

Piusuant  to  section  772(d)  of  the  Act, 
we  also  made  deductions  for  direct 
selling  expenses,  including  imputed 
credit  and  installation-related  expenses, 
and  indirect  selling  expenses  that 
related  to  economic  activity  in  the 
United  States.  We  imputed  credit 
expenses  for  the  U.S.  sale  using  the  U.S. 


short-term  interest  rate  reported  for  the 
POI  because  the  sale  was  denominated 
in  U.S.  dollars.  See  LNPPs  from  Japan 
and  Germany  and  Oil  Country  Tubular 
Goods  fmm  Austria  (60  FR  33551,  33555 
(1995)). 

Furthermore,  we  also  deducted  an 
amount  for  the  selling  expenses 
incurred  by  the  Japanese  trading 
company  and  its  U.S.  subsidiary  baised 
on  facts  available,  as  actual  expense 
data  was  not  available.  As  fects 
available,  we  calculated  an  amount 
equal  to  the  difference  between  the 
price  MHI  charged  the  Japanese  trading 
company,  and  the  price  the  Japanese 
trading  company's  U.S.  subsidiary 
charged  the  U.S.  customer  (net  of  the 
value  of  the  non-subject  parts  and  post- 
POI  price  changes)  as  a  surrogate  for 
these  expenses.  Finally,  we  made  an 
adjustment  for  CEP  profit  in  accordance 
with  section  722(d)(3)  of  the  Act. 

Normal  Value/Constructed  Value 

For  the  reasons  outlined  in  the 
"Product  Comparisons"  section  of  this 
notice,  we  based  NV  on  CV. 

In  accordance  with  section  773(e)(1) 
of  the  Act,  we  calculated  CV  based  on 
the  sum  of  MHI's  cost  of  materials, 
fobrication,  selling,  general,  and 
administrative  expenses  ("SG&A"),  and 
profit,  plus  U.S.  packing  costs  as 
reported  in  the  U.S.  sales  database. 

In  accordance  with  section 
773(e)(2)(A)  of  the  Act,  we  based  SG&A 
and  profit  on  the  amounts  incurred  and 
realized  by  the  respondent  in 
connection  with  the  production  and  sale 
of  the  foreign  like  product  in  the 
ordinary  course  of  trade,  for 
consumption  in  the  foreign  country.  For 
selling  expenses,  we  allocated  the 
reported  home  market  selling  expenses 
over  the  cost  of  manufacture  ("CXDM"), 
and  applied  the  resulting  percentage  to 
the  COM. 

We  reUed  on  the  respondent's  CV 
data,  except  in  the  following  specific 
instances  wherein  the  reported  costs 
were  improperly  valued: 

1.  We  included  the  costs  associated 
with  performance  tests  in  the  COM 
because  based  on  the  respondent's 
description  of  the  natiu«  of  these  tests, 
they  did  not  appear  to  be  "special  tests" 
specifically  required  by  the  customer 
that  would  go  beyond  routine  quality 
control  tests  or  which  would  not 
otherwise  be  performed  on  the  subject 
merchandise  during  the  production 
process. 

2.  We  adjusted  the  price  of  production 
inputs  purchased  by  MHI  from  affiliated 
parties  at  non-ann's-Iength  prices. 


Level  of  Trade  (LOT) 

As  set  forth  in  section  773(a)(l)(B)(i) 
of  the  Act  and  in  the  SAA  at  829-831, 
to  the  extent  practicable,  the 
Department  will  calculate  NV  based  on 
sales  (or  in  this  case  CV)  at  the  same 
level  of  trade  as  the  U.S.  sales.  When  the 
Department  is  unable  to  find  sales  in  the 
comparison  market  at  the  same  level  of 
trade  as  the  U.S.  sale(s).  the  Department 
may  compare  sales  in  the  U.S.  and 
foreign  markets  at  different  levels  of 
trade. 

In  its  questionnaire  responses,  MHI 
did  not  state  that  there  were  di^rences 
in  its  selling  activities  by  customer 
categories  within  each  market. 
Therefore,  in  the  absence  of  information 
in  MHI's  questionnaire  responses  which 
might  lead  us  to  reach  a  diffiarent 
conclusion,  we  have  determined  for 
purposes  of  this  preliminary 
determination  that  all  sales  in  the  home 
market  and  the  U.S.  market  were  made 
at  the  same  level  of  trade.  Therefore,  all 
fair  value  comparisons  are  at  the  same 
level  of  trade  and  no  adjustment 
pursuant  to  section  773(a)(7)(A)  of  the 
Act  is  warranted. 

Price  to  CV  Comparisons 

In  comparing  CEP  to  CV,  we  deducted 
from  CV  the  home  market  direct  selling 
expenses  pursuant  to  section  773(a)(8) 
of  the  Act. 

Currency  Conversion 

We  made  currency  conversions  into 
.U.S.  dollars  based  on  the  official 
exchange  rates  in  effect  on  the  date  of 
the  U.S.  sale  as  certified  by  the  Federal 
Reserve  Bank.  The  date  of  sale  in  this 
case  is  the  earliest  date  on  which  the 
essential  terms  of  sale  were  set  by  the 
U.S.  customer  and  MHI's  sales  agent, 
the  U.S.  subsidiary  of  the  Japanese 
trading  company.  See  "Constructed 
Export  Price"  section  of  this  notice. 

Section  773A(a)  of  the  Act  directs  the 
Department  to  convert  foreign 
currencies  based  on  the  dollar  exchange 
rate  in  efiect  on  the  date  of  sale  of  the 
subject  merchandise,  except  if  it  is 
established  that  a  currency  transaction 
on  forward  markets  is  directly  linked  to 
ad  export  sale.  When  a  company 
demonstrates  that  a  sale  on  forward 
markets  is  directly  linked  to  a  particular 
export  sale  in  order  to  minimize  its 
exposure  to  exchange  rate  losses,  the 
Department  will  use  the  rate  of 
exchange  in  the  forward  currency  sale 
agreement. 

Section  773A(a)  also  directs  the 
Department  to  use  a  daily  exchange  rate 
in  order  to  convert  foreign  currencies 
into  U.S.  dollars,  unless  the  daily  rate 
involves  a  fluctuation.  It  is  the 
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Department's  practice  to  find  that  a 
fluctuation  exists  when  the  daily 
exchange  rate  differs  from  the 
benchmark  rate  by  2.25  percent.  The 
benchmark  is  defined  as  the  rolling 
average  of  rates  for  the  past  40  business 
days.  When  we  determine  a  fluctuation 
existed,  we  substitute  the  benchmark  for 
the  daily  rate,  in  accordance  with 
established  practice.  Further,  section 
773A(b)  directs  the  Department  to  allow 
a  60-day  adjustment  period  when  a 
currency  has  undergone  a  sustained 
movement.  A  sustained  movement  has 
occiured  when  the  weekly  average  of 
actual  daily  rates  exceeds  the  weekly 
average  of  benchmark  rates  by  more 
than  five  percent  for  eight  consecutive 
weeks.  (For  an  explanation  of  this 
method,  see.  Policy  Bulletin  96-1: 
Currency  Conversions,  61  FR  9434, 
March  8, 1996.)  Such  an  adjustment 
period  is  required  only  when  a  foreign 
currency  is  appreciating  against  the  U.S. 
dollar.  The  use  of  an  adjustment  period 
was  not  warranted  in  this  case  because 
the  Japanese  yen  did  not  undergo  a 
sustained  movement,  nor  were  there  any 
currency  fluctuations  during  the  POL 

Verification 

As  provided  in  section  782(i)  of  the 
Act,  we  will  verify  all  information  used 
in  making  our  final  determination. 

Suspension  of  Liquidation 

In  accordance  with  section  733(d)  of 
the  Act,  we  are  directing  the  Customs 
Service  to  suspend  liquidation  of  all 
entries  of  EPGTS  from  Japan,  as  defined 
in  the  "Scope  of  Investigation"  section 
of  this  notice,  that  are  entered,  or 
withdrawn  from  warehouse  for 
consumption,  on  or  after  the  date  of 
publication  of  this  notice  in  the  Federal 
Register.  We  are  also  directing  the 
Customs  Service  to  suspend  liquidation 
of  all  entries  of  parts  of  EPGTS  imported 
pursuant  to  a  contract  for  a  complete 
EPGTS  in  the  United  States  that  are 
entered,  or  withdrawn  fitjm  warehouse 
for  consumption,  on  or  after  the  date  of 
publication  of  this  notice  in  the  Federal 
Register.  For  these  entries,  the  Customs 
Service  will  require  a  cash  deposit  or 
posting  of  a  bond  equal  to  the  estimated 
amount  by  which  the  normal  value 
exceeds  the  constructed  export  price  as 
shown  below. 

The  suspension  of  liquidation  with 
respect  to  EPGTS  parts  will  remain  in 
effect  provided  that  the  sum  of  such 
entries  represents  at  least  SO  percent  of 
the  cost  of  manufacture  of  the  complete 
EPGTS  of  which  they  are  part.  This 
determination  will  be  made  only  after 
all  entries  of  parts  imported  pursuant  to 
an  EPGTS  contract  are  made  and  the 
complete  EPGTS  piwsuant  to  that 


contract  is  produced,  unless  a 
certification  is  provided  by  both  the 
foreign  manufacturer/exporter  and  U.S. 
importer  that  the  parts  to  be  imported, 
when  taken  altogether,  constitute  less 
than  50  percent  of  the  cost  of 
manufacture  of  the  complete  EPGTS  of 
which  they  are  a  part.  For  those  entries 
which  are  accompanied  by  this 
certification,  we  will  direct  the  U.S. 
Customs  Service  to  suspend  liquidation 
at  a  zero  duty  rate,  subject  to 
verification  by  the  Department  at  a  later 
date  if  necessary.  We  will  also  require 
the  interested  parties  to  provide  clearly 
the  following  information  on  the 
documentation  accompanying  each 
entry  from  Japan  of  EPGTS  parts:  (1)  the 
EPGTS  contract  pursuant  to  which  the 
parts  are  imported,  (2)  a  description  of 
the  parts  included  in  the  entry,  (3)  the 
actual  cost  of  the  imported  parts,  (4)  the . 
actual  or  estimated  cost  (depending  on 
what  is  available  at  the  time  of 
importation)  of  the  complete  H^TS. 
and  historical  cost  variance  (if  the 
estimated  cost  is  provided),  (5)  a 
schedule  of  parts  shipments  to  be  made 
pursuant  to  a  particular  EPGTS  contract, 
if  more  than  one  shipment  is  relevant; 
and  (6)  a  schedule  of  EPGTS  production 
completion  in  the  United  States. 

With  respect  to  entries  of  EPGTS 
spare  and  replacement/ repair  parts  from 
Japan,  we  will  instruct  the  Customs 
Service  not  to  suspend  liquidation  of 
these  entries  if  they  are  not  included  in 
the  original  contract  of  sale  for  the 
EPGTS  of  which  they  are  intended  to  be 
a  part. 

In  addition,  in  order  to  ensure  that 
our  suspension  of  fiquidation 
instructions  are  not  so  broad  as  to  cover 
merchandise  imported  for  non-subject 
uses,  foreign  producers/exporters  and 
U.S.  importers  shall  be  required  to 
provide  certification  that  the  imported 
merchandise  would  not  be  used  to 
fulfill  an  EPGTS  contract.  We  will  also 
request  that  these  parties  register  with 
the  Customs  Service  the  EPGTS  contract 
numbers  pursuant  to  which  subject 
merchandise  is  imported.  These 
suspension  of  liquidation  instructions 
will  remain  in  effect  until  further  notice. 

The  weighted-average  dumping 
margins  are  as  follows: 


Expotter/Manufacturer 


Mitsubishi 
(MHI)  .. 
All  others 


Heavy   Indusfries,   Ltd. 


Wetght- 
ed-aver- 

age 
margin 
percent- 
age 


34.37 
34.37 


The  All  Others  rate  applies  to  all 
entries  of  subject  merchandise  except 
for  entries  of  merchandise  produced  by 
MHI. 

rrC  Notification 

In  accordance  with  section  733(f)  of 
the  Act,  we  have  notified  the  ITC  of  our 
determination.  If  our  final 
determination  is  affirmative,  the  ITC 
will  determine  before  the  later  of  120 
days  after  the  date  of  this  preliminary 
determination  or  45  days  after  our  final 
determination  whether  these  imports 
are  materially  injuring,  or  threaten 
material  injiuy  to,  the  U.S.  industry. 

Public  Comment 

Case  briefs  or  other  written  comments 
in  at  least  ten  copies  must  be  submitted 
to  the  Assistant  Secretary  for  Import 
Administration  no  later  than  March  12. 
1997,  and  rebuttal  briefs,  no  later  than 
March  17, 1997.  A  list  of  authorities 
used  and  an  executive  summary  of 
issues  should  accompany  any  brieb 
submitted  to  the  Department.  Such 
summary  should  be  limited  to  five  pages 
total,  including  footnotes.  In  accordance 
with  section  774  of  the  Act,  we  will 
hold  a  public  hearing,  if  requested,  to 
afford  interested  parties  an  opportimity 
to  comment  on  argiunents  raised  in  case 
or  rebuttal  briefs.  Tentatively,  the 
hearing  will  be  held  on  March  20, 1997, 
time  and  place  to  be  determined,  at  the 
U.S.  Department  of  Commerce,  14th 
Street  and  Constitution  Avenue,  N.W., 
Washington,  D.C.  20230.  Parties  should 
confirm  by  telephone  the  time,  date,  and 
place  of  the  hearing  48  hours  before  the 
scheduled  time. 

Interested  parties  who  wish  to  request 
a  hearing,  or  to  participate  if  one  is 
requested,  must  submit  a  written 
request  to  the  Assistant  Secretary  for 
Import  Administration.  U.S.  Department 
of  Commerce.  Room  B--099.  within  ten 
days  of  the  publication  of  this  notice. 
Requests  should  contain:  (1)  the  party's 
name,  address,  and  telephone  number; 
(2)  the  number  of  participants;  and  (3) 
a  list  of  the  issues  to  be  discussed.  Oral 
presentations  will  be  limited  to  issues 
raised  in  the  briefs.  If  this  investigatien 
proceeds  normally,  we  will  make  our 
final  determination  by  135  days  after  the 
publication  of  this  notice  in  the  Federal 
Register. 

This  determination  is  published 
pursuant  to  section  733(f)  of  the  Act. 

Dated:  December  4, 1996. 
Robert  S.  URussa, 
Acting  Assistant  Secretary  for  Import 
Administration. 
(FR  Doc.  96-31356  Filed  12-09-96;  8:45  am] 
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(A-667-806] 

Notice  Of  Preliminary  Results  of 
Antidumping  Duty  Administrative 
Review:  Extruded  Rutiber  Thread  From 
Malaysia 

AGENCY:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 

ACTION:  Notice  of  preliminary  results  of 
antidumping  duty  administrative 
review. 

SUMMARY:  In  response  to  a  request  by 
petitioner  and  four  producers/exporters 
of  the  subject  merchandise,  the 
Department  of  Commerce  (the 
Department)  is  conducting  an 
administrative  review  of  the 
'  antidumping  duty  order  on  extruded 
rubber  thread  from  Malaysia.  The 
review  covers  four  manufacturers/ 
exporters.  The  period  of  review  (the 
POR)  is  October  1. 1994,  through 
September  30, 1995. 

We  have  preliminarily  determined 
that  sales  have  been  made  below  normal 
value  (NV)  by  all  of  the  companies 
subject  to  this  review.  If  these 
preliminary  results  are  adopted  in  the 
final  results  of  this  administrative 
review,  we  will  instruct  the  U.S. 
Customs  Service  to  assess  antidumping 
duties  on  all  appropriate  entries. 

We  invite  interested  parties  to 
comment  on  these  preliminary  results. 
Parties  who  submit  comments  in  this 
proceeding  are  requested  to  submit  with 
each  argument  (1)  a  statement  of  the 
issue  and  (2)  a  brief  summary  of  the 
argument. 

EFFECTIVE  DATE:  December  10, 1996. 

FOR  FURTHER  INFORMATION  CONTACT:  For 
further  information,  please  contact 
Laurel  LaCivita  or  Robert  Blankenbaker 
at  Import  Administration,  International 
Trade  Administration,  U.S.  Department 
of  Commerce.  Washington,  D.C.  20230; 
telephone:  (202)  482-4740  or  (202)  482- 
0989,  respectively. 

SUPPLEMENTARY  INFORMATION: 

The  Applicable  Statute 

Unless  otherwise  indicated,  all 
citations  to  the  Tariff  Act  of  1930,  as 
amended  (the  Act),  are  references  to  the 
provisions  effective  January  1, 1995,  the 
efliactive  date  of  the  amendments  made 
to  the  Act  by  the  Uruguay  Round 
Agreements  Act  (URAA).  In  addition, 
imless  otherwise  indicated,  all  citations 
to  the  Department's  regulations  are  to 
the  current  regulations,  as  amended  by 
the  interim  regulations  published  in  the 
Federal  Register  on  May  11, 1995  (60 
PR  25130). 


Background 

On  October  7, 1992,  the  Department 
published  in  the  Federal  Raster  (57 
FR  46150)  the  antidumping  duty  order 
On  extruded  rubber  thread  from 
Malaysia.  On  October  30, 1995,  the 
petitioner,  North  American  Rubber 
Thread,  requested  that  the  Department 
conduct  an  antidumping  administrative 
review  for  the  following  producers  and 
exporters  of  extruded  rubber  thread: 
Heveafil  Sdn.  Bhd.  ("Heveafil"), 
Rubberflex  Sdn.  Bhd.  ("Rubberflex"). 
Filati  Lastex  Elastfibre  (Malaysia)     - 
("Filati"),  and  Rubfil  Sdn.  Bhd 
("Rubfil").  On  October  31, 1995,  these 
same  producers  and  exporters  requested 
to  be  reviewed.  On  November  16, 1995, 
we  published  a  notice  of  initiation  of  an 
administrative  review  of  this  order  for 
the  period  October  1, 1994,  through 
September  30,  1995,  (60  FR  57573)  for 
the  following  producers  and  exporters 
of  extruded  rubber  thread:  Heveafil. 
Rubberflex,  Filati,  and  Rubfil.  The 
Department  is  conducting  this 
administrative  review  in  accordance 
with  section  751(a)  of  the  Act. 

Scope  of  Review 

The  product  covered  by  this  review  is 
extruded  rubber  thread.  Extruded  rubber 
thread  is  defined  as  vulcanized  rubber 
thread  obtained  by  extrusion  of  stable  or 
concentrated  natvural  rubber  latex  of  any 
cross  sectional  shape,  measuring  from 
0.18  mm,  which  is  0.007  inch  or  140 
gauge,  to  1.42  mm,  which  is  0.056  inch 
or  18  gauge,  in  diameter.  Extruded 
rubber  thread  is  currently  classified 
under  subheading  4007.00.00  of  the 
Harmonized  Tariff  Schedule  of  the 
United  States  (HTSUS).  The  HTSUS 
subheadings  are  provided  for 
convenience  and  Customs  purposes. 
Our  written  description  of  the  scope  of 
this  review  is  dispositive. 

Verification 

We  conducted  a  verification  of 
information  provided  by  Rubberflex 
using  standard  verification  procedures, 
including  on-site  inspection  of 
Rubberflex's  sales  and  production 
facility,  the  examination  of  relevant 
sales  and  financial  records,  and  original 
documentation  containing  relevant 
information. 

Fair  Value  Comparisons 

To  determine  whether  sales  of 
extruded  rubber  thread  to  the  United 
States  were  made  at  less  than  fair  value, 
we  compared  the  export  price  (EP)  or 
constructed  export  price  4CEP)  to  the 
normal  value  (NV),  as  described  in  the 
"Export  Price",  "Constructed  Export 
Price"  and  "Normal  Value"  sections  of 
this  notice.  In  accordance  with  section 


777A(d)(2),  we  calculated  monthly 
weighted-average  prices  for  normal 
value  and  compared  these  to  individual 
U.S.  transactions. 

Export  Price 

The  Department  used  the  EP,  as 
defined  in  section  772(a)  of  the  Act, 
where  the  subject  merchandise  was  sold 
by  the  manufacturer  or  exporter  to 
imaffiliated  purchasers  in  the  United 
States  prior  to  importation  and  the  CEP 
was  not  otherwise  warranted  based  on 
the  facts  of  record.  For  each  of  the 
companies,  we  calculated  EP  based  on 
packed  C&F,  GIF,  or  FOB  prices.  We 
made  deductions,  where  appropriate, 
for  forwarding  charges,  insurance 
expenses,  and  ocean  fi«ight  in 
accordance  with  section  772(c)(2)  of  the 
Act. 

Constructed  Export  Price 

We  calculated  GEP,  as  defined  in 
section  772(b)  of  the  Act,  based  on 
packed,  F.O.B.  or  delivered  prices  to 
unaffiliated  purchasers  in  the  United 
States  (the  starting  price).  We  made 
deductions  for  movement  expenses  as 
appropriate  in  accordance  with  section 
772(c)(2)(A)  of  the  Act 

In  accordance  with  section  772(d)(1) 
of  the  Act  and  the  Uruguay  Round 
Agreements  Act  Statement  of 
Administrative  Action  (SAA)  (R  Doc. 
316. 103d  Cong.,  2nd  Sess.  823-824 
(1996)),  we  made  additional 
adjustments  to  the  starting  price  by 
deducting  selling  expenses  associated 
with  economic  activities  in  the  United 
States,  including  movement  expenses, 
conunissions,  direct  selling  expenses, 

and  U.S.  indirect  selling  expenses.    

Finally,  we  made  an  adjustment  for  CEP 
profit  in  accordance  with  sections 
772(d)(3)  and  772(f)  of  the  Act, 

Normal  Value 

A.  Viability 

In  order  to  determine  whether  there 
was  a  sufficient  volume  of  sales  in  the 
home  market  to  serve  as  a  viable  basis 
for  calculating  normal  value  (NV),  we 
compared  the  respondent's  voliune  of 
home  market  sales  of  the  foreign  Uke 
product  to  the  volume  of  U.S.  sales  of 
the  subject  merchandise,  in  accordance 
with  section  773(a)(1)(C)  of  the  Act. 
Because  the  aggregate  volume  of  home 
market  sales  of  the  foreign  like  product 
for  each  company  was  greater  than  five 
percent  of  its  aggregate  volume  of  U.S. 
sales  of  the  subject  merchandise,  we 
found  that  the  home  maricet  was  viable 
for  all  companies.  Therefore,  we  have 
based  NV  on  home  market  sales. 


65020 Federal  Register  /Vol.  61,  No.  238  /  Tuesday,  December  10.  1996  /  Notices 


B.  Model  ^4atch 

In  accordance  with  section  771(16)  of 
the  Act,  we  considered  all  products  sold 
in  the  home  market,  fitting  the 
description  specified  in  the  "Scope  of 
Review"  section  above,  to  be  foreign 
like  products  for  purposes  of 
determining  appropriate  product 
comparisons  to  U.S.  sales.  We  first 
searched  for  the  home  market  model 
which  is  identical  in  characteristics  to 
each  U.S.  model.  When  there  were  no 
contemporaneous  sales  of  identical 
merchandise,  we  searched  for  the  home 
market  model  which  is  most  like  or 
most  similar  in  characteristics  to  each 
U.S.  model.  In  determining  similar 
merchandise  comparisons,  in 
accordance  with  section  771(16)  of  the 
Act,  we  considered  the  following 
physical  characteristics,  which  appear 
in  order  of  importance:  (1)  Quality  (i.e., 
first  vs.  second);  (2)  size;  (3)  finish;  (4) 
color;  (5)  special  qualities;  (6) 
uniformity;  (7)  elongation;  (8)  tensile 
strength;  and  (9)  modulus:  With  the 
exception  of  quality,  these 
characteristics  are  in  accordance  with 
matching  criteria  set  forth  in  the  January 
26, 1994,  memorandum  to  the  file,  on 
the  record  for  this  review.  Regarding 
quality,  we  have  added  this 
diaracteristic  in  order  to  address 
respondents'  concerns  regarding 
differences  in  value  related  to 
significant  differences  in  quality. 

Regarding  color,  respondents  assigned 
separate  codes  to  each  shade  of  color. 
We  reassigned  color  codes  to  sales  of 
subject  merchandise,  in  accordance 
with  the  instructions  contained  in  the 
questionnaire.  This  resulted  in  our 
treating  all  shades  of  a  given  color  as 
equally  similar  to  each  other  instead  of 
treating  a  specific  shade  as  most  similar 
to  ano^er  specific  shade. 

C.  Ckist  of  Production  and  Constructed 
Value 

Because  the  Department  disregarded 
third  country  sales  below  the  cost  of 
production  (CDP)  for  both  Heveafil  and 
Rubberflex  in  the  original  investigation 
(see  Final  Determination  of  Sales  at  Less 
Than  Fair  Value:  Extruded  Rubber 
Thread  from  Malaysia,  57  FR  38465 
(August  25, 1992)),  in  accordance  with 
section  773(b)(2)(A)(ii)  of  the  Act,  there 
were  reasonable  grounds  to  believe  or 
suspect  that  both  Heveafil  and 
Rubberflex  had  made  home  market  sales 
at  prices  below  their  COP  in  this  review. 
Thus,  the  Department  initiated  a  COP 
investigation  with  respect  to  Heveafil 
and  Rubberflex  in  accordance  with 
section  773(b)(1)  of  the  Act. 
Additionally,  upon  petitioner's 
allegation  of  sales  made  below  the  COP 


by  Filati  and  Rubfil,  the  Department 
determined  that  it  had  reasonable 
grounds  to  beUeve  or  suspect  that  sales 
by  Filati  and  Rubfil  of  the  foreign 
product  under  consideration  for  the 
determination  of  NV  in  this  review  may 
have  been  made  at  prices  below  the  COP 
as  provided  by  section  773(b)(2)(A)(i)  of 
the  Act 

Therefore,  pursuant  to  section 
773(b)(1)  of  the  Act,  we  initiated  a  COP 
investigation  of  sales  by  Filati  and 
Rubfil  in  the  home  market.  See  COP  - 
Initiation  Memorandum,  dated  August 
8,1996. 

After  calculating  COP,  we  tested 
whether  home  market  sales  of  the 
foreign  like  product  were  made  at  prices 
below  COP  within  an  extended  period 
of  time  in  substantial  quantities  and 
whether  such  prices  permitted  the 
recovery  of  all  costs  within  a  reasonable 
period  of  time  in  accordance  with 
section  773(bKl)-  We  compared  model- 
specific  CC^s  to  the  reported  home 
market  prices  less  any  applicable 
adjustments. 

Pursuant  to  section  773(b)(2)(C)  of  the 
Act,  where  less  than  20  percent  of  the 
respondent's  sales  of  a  given  model 
were  at  prices  less  than  COP,  we  did  not 
disregard  any  below-cost  sales  of  that 
model  because  the  below-cost  sales 
were  not  made  in  substantial  quantities. 
Where  20  percent  or  more  of  the 
respondent's  sales  of  a  given  model 
were  at  prices  less  than  the  COP,  we 
disregarded  the  below-cost  sales  if  they 
(1)  were  made  within  an  extended 
pwiod  of  time  in  substantial  quantities 
in  accordance  with  sections  773(b)(2) 
(B)  and  (C)  of  the  Act  and  (2)  based  on 
comparisons  of  prices  to  weighted- 
average  COPs  for  the  POR,  were  at 
prices  which  would  not  permit  recovery 
of  all  costs  within  a  reasonable  period 
of  time  in  accordance  with  section 
773(b)(2)(D)  of  the  Act.  Based  on  this 
test,  we  disregarded  below-cost  sales 
with  respect  to  Heveafil,  Filati  and 
Rubfil. 

In  accordance  with  section  773(a)(4) 
of  the  Act,  we  used  constructed  value 
(CV)  as  the  basis  for  NV  when  there 
were  no  useable  sales  of  comparable 
merchandise  in  the  home  market.  In 
accordance  with  section  773(e)  of  the 
Act,  we  calculated  CV  based  on 
respondents'  cost  of  materials  and 
fabrication  employed  in  producing  the 
subject  merchandise,  selling,  general 
and  administrative  expense  (SG&A)  and 
profit  incurred  and  realized  in 
connection  with  the  production  and  sale 
of  the  foreign  like  product,  and  U.S. 
packing  costs.  We  used  the  cost  of 
materials,  fabrication,  and  G&A  as 
reported  in  the  CV  portion  of  each 
respondent's  questionnaire  response. 


We  used  the  U.S.  paddng  costs  as 
reported  in  the  U.S.  sales  portion  of 
each  respondent's  questionnaire 
response.  We  based  selling  expenses 
and  profit  on  the  information  reported 
in  the  home  market  sales  portion  of  the 
respondent's  questionnaire  response. 
See  Certain  Pasta  from  Italy;  Notice  of 
Preliminary  Determination  of  Sales  at 
Less  Than  Fair  Value  and  Postponement 
of  Final  Determination.  61  FR  1344. 
1349  (January  19,  1996).  For  SG&A 
expenses  and  actual  profit,  we  used  the 
average  of  actual  amounts  incurred  and 
reahzed  by  respondents  in  connection 
with  the  production  and  sale  of  the 
foreign  lilce  product  in  the  ordinary 
course  of  trade  for  consumption  in  the 
foreign  country,  in  accordance  with 
section  773(e)(2)(A)  of  the  Act. 

D.  Price-to-Price  Comparisons 

For  those  price-to-prioe  comparisons 
where  we  did  not  resort  to  CV,  we  based 
NV  on  the  prices  at  which  the  foreign 
like  products  were  first  sold  for 
consiimption  in  the  home  market  to  an 
unaffiliated  party  in  the  usual 
commercial  quantities  and  in  the 
ordinary  course  of  trade  and,  to  the 
extent  practicable,  at  the  same  level  of 
trade  as  the  CEP  or  EP,  in  accordance 
with  section  773(a)(l)(BKi)  of  the  Act. 
Respondents  reported  that  they  made  all 
home  market  and  CEP  or  EP  sales  of 
subject  merchandise  at  the  same  level  of 
trade  (j.e,  to  manufacturers).  For 
purposes  of  this  review,  we  determine 
that  the  same  level  of  trade  exists  for  all 
respondents  in  both  markets. 
Accordingly,  pursuant  to  section 
777A(d)(2)  of  the  Act.  we  compared  the 
EPs  of  individual  transactions  to  the 
monthly  weighted-average  price  of  sales 
of  the  foreign  like  product.  We 
increased  home  market  price  by  U.S. 
packing  costs  in  accordance  with 
section  773(a)(6)(A)  of  the  Act  and 
reduced  it  by  home  market  packing 
costs  in  accordance  with  section  ' 
773(a)(6)(B)  of  the  Act.  In  accordance 
with  section  773(a)(6)(C)  of  the  Act,  we 
increased  NV  by  adding  U.S.  credit 
expense.  We  made  circumstance  of  sale 
(COS)  adjustments,  in  accordance  with 
section  773(a)(6)(C)(iii)  of  the  Act  and 
19  CFR  353.56(a),  by  deducting  home 
market  direct  selUng  expeijses.  We  also 
made  adjustments,  where  applicable,  for 
certain  home  market  indirect  selling 
expenses  to  offset  U.S.  commissions  in 
accordance  with  19  CFR  353.56(b).  No 
other  adjustments  were  claimed  or 
allowed. 

Facts  Available 

In  accordance  with  section 
776(a)(2)(D)  of  the  Act,  we  preliminarily 
determine  that  the  use  of  the  facts 
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available  is  appropriate  as  the  basis  for 
Rubberflex's  weighted-average  dumping 
margin  because,  despite  the 
Department's  attempts  to  verify 
information  provided  by  Rubberflex,  the 
Department  could  not  verify  the 
information  as  required  under  section 
782(i)  of  the  Act.  Where  a  party 
provides  information  requested  by  the 
Department  but  the  information  cannot 
be  verified,  section  776(a)(2)(D)  of  the 
Act  requires  the  IDepartment  to  use  facts 
otherwise  available.  Further,  in 
accordance  with  section  782(e)(2)  of  the 
Act,  the  Department  has  declined  to 
consider  information  submitted  by 
Rubberflex  because  the  information 
cannot  be  verified.  Moreover,  we 
preliminarily  determine  that,  pursuant 
to  section  776(b)  of  the  Act,  Rubberflex 
did  not  cooperate  to  the  best  of  its 
abiUty  and  that  therefore  we  are 
required  to  use  adverse  facts  available. 

We  found  that  responses  provided  by 
Rubberflex  could  not  be  verified.  The 
inaccuracies  which  render  the  response 
unusable  for  purposes  of  margin 
calculations  include:  Rubt)erflex  failed 
to  reconcile  its  original  questioimaire 
response  with  its  current  financial 
statements  and  current  trial  balance; 
due  to  inconsistencies  in  Rubberflex's 
date  of  sale  methodology,  Rubberflex 
failed  to  clarify  which  sales  applied  to 
this  review  period  pursuant  to  the 
Department's  methodology;  Rubberflex 
provided  revised  questionnaire 
responses  at  verification  for  home 
market  indirect  selling  expenses,  direct 
labor  and  packing  labor  expense, 
variable  overhead  and  cost  of  goods 
sold;  for  these  same  expenses 
Rubberflex  could  not  demonstrate  how 
the  original  response  was  supported  by 
documentation,  nor  could  it  document 
the  difference  l)ehiveen  the  original  and 
revised  submission  for  these  items; 
Rubberflex  failed  to  have  all  the 
appropriate  documentation  required  to 
trace  the  pre-selected  sales  to  its  books 
and  reconds,  and;  Rubberflex  failed  to 
report  a  trade-bill  financing  expense 
incurred  on  U.S.  sales  as  an  adjustment 
to  U.S.  price.  Furthermore,  it  failed  to 
provide  original  source  documentation 
for  its  reported  managerial  labor 
expenses.  The  deficiencies  are  outlined 
in  detail  in  the  public  version  of  the 
memorandum  on  Rubberflex's  Failed 
Verification  from  Holly  Kuga  to  Jeffrey 
F.  Bialos,  dated  November  26,  1996. 

Rubberflex  has  not  cooperated  to  the 
best  of  its  ability,  as  demonstrated  by 
the  misreportings,  inaccuracies,  and 
omissions  we  found  at  our  attempted 
verification  which  resulted  from 
inconsistencies  in  data  within 
Rubberflex's  control.  Therefore,  as 
adverse  facts  available  for  Rubberflex, 


we  have  used  Rubberflex's  own 
calculated  rate  from  a  prior  segmegt  of 
this  proceeding,  (see  Antidumping  Duty 
Order  and  Amendment  of  Final 
Determination  of  Sales  at  Less  Than 
Fair  Value;  Extruded  Rubber  Thread 
from  Malaysia,  57  FR  46150  (October  7, 
1992)),  which  is  considered  secondary 
information  within  the  meaning  of 
section  776(c)  of  the  Act. 

Section  776(c)  of  the  Act  provides  that 
the  Department  shall,  to  the  extent 
practicable,  corroborate  secondary 
information  from  independent  sources 
reasonablyat  its  disposal.  The 
Statement  of  Administrative  Action 
(SAA)  provides  that  "corroborate" 
means  that  the  Department  will  satisfy 
itself  that  the  secondary  information  to 
be  used  has  probative  value  {see  SAA. 
H.R.  Doc.  316,  Vol.  1, 103d  Cong.,  2d 
sess.  870  (1994)). 

To  corroborate  secondary  information, 
the  Department  will,  to  the  extent 
practicable,  examine  the  reliability  and 
relevance  of  the  information  to  be  used. 
However,  unlike  for  other  types  of 
information,  such  as  input  costs  or 
selling  expenses,  there  are  no 
independent  sources  for  calculated 
dumping  margins.  Thus,  in  an 
administrative  review,  if  the  Department 
chooses  as  total  adverse  facts  available 
a  calculated  dumping  margin  from  a 
prior  segment  of  this  proceeding,  it  is 
not  necessary  to  question  the  reliability 
of  the  margin  for  that  time  period.  With 
respect  to  the  relevance  aspect  of 
corroboration,  however,  the  Department 
will  consider  information  reasonably  at 
its  disposal  as  to  whether  there  are 
circumstances  that  would  render  a 
margin  not  relevant.  Where 
circumstances  indicate  that  the  selected 
margin  is  not  appropriate  as  adverse 
facts  available,  the  Department  will 
disregard  the  margin  and  determine  an 
appropriate  margin  (see,  e.g.,  Fresh  Cut 
Flowers  from  Mexico;  Final  Results  of 
Antidumping  Duty  Administrative 
Review,  61  FR  6812, 6814  (February  22, 
1996)  (Fresh  Cut  Flowers)  (where  the 
Department  disregarded  the  highest 
margin  as  adverse  best  information 
available  because  the  margin  was  based 
on  another  company's  uncharacteristic 
business  expense  resulting  in  an 
unusually  high  margin)). 

For  Rubberflex,  we  examined  the  rates 
applicable  to  extruded  rubber  thread 
from  Malaysia  throughout  the  course  of 
the  proceeding.  Given  Rubberflex's  level 
of  participation  in  this  segment  of  the 
proceeding,  we  preliminarily  determine 
that  20.38  percent,  which  is 
Rubberflex's  highest  rate  from  a  prior 
segment  of  this  proceeding,  is 
sufficiently  adverse  to  encourage  full 
cooperation  in  future,  segments  of  the 


proceeding.  Moreover,  this  rate  has 
probative  value  because  it  is 
Rubberflex's  calculated  rate  from  the 
less  than  fair  value  (LTFV) 
investigation.  Furthermore,  there  is  do 
evidence  on  the  record  indicating  that 
this  selected  margin  is  not  appropriate 
as  adverse  facis  available.  (See,  e.g., 
Fresh  Cut  Flowers.) 

In  summary,  section  776(a)(2)(D) 
states  that  the  Department  "shall, 
subject  to  section  782(d),  use  the  facts 
otherwise  available  in  reaching  the 
applicable  determination  under  this 
title"  if  an  interested  party  or  any  other 
person  provides  such  information  but ' 
the  information  cannot  be  verified. 
Because  we  were  unable  to  verify  the 
information  submitted  by  Rubberflex  in 
this  FOR,  we  have  used  Rubberflex's 
highest  rate  from  a  prior  segment  of  this 
proceeding  (i.e..  20.38  percent). 

Pieliminary  Results  of  Review 

As  a  result  of  our  review,  we 
preliminarily  determine  the  weighted- 
average  dumping  margins  for  the  period 
October  1. 1994,  through  September  30, 
1995  to  be  as  follows: 


Manufacturer/exporter . 


Filati  Lastex  Bastfit>re  (Malaysia) 

Heveafil  Sdn.  Bhd 

RutJberflex  Sdn.  Btid  

RubfiJ  Sdn.  Bhd _.„ 


Margin 
(per- 
cent) 


13.86 

9.75 

20.38 

44.44 


Interested  parties  may  request 
disclosure  within  5  days  of  the  date  of 
publication  of  this  notice.  Any 
interested  party  may  request  a  hearing 
within  10  days  of  the  date  of  publication 
of  this  notice.  A  hearing,  if  requested, 
will  be  held  44  days  from  the  date  of 
publication  of  this  notice  at  the  main    ' 
Commerce  Department  building. 

In  accordance  with  19  CFR  353.38. 
case,  briefe  from  interested  parties  are 
due  within  30  days  of  publication  of 
this  notice.  Rebuttal  briefs,  limited  to 
the  issues  raised  in  the  respective  case 
briefs,  may  be  submitted  no  later  than 
37  days  of  publication  of  this  notice. 
Parties  who  submit  case  brieb  or 
rebuttal  briefs  in  this  proceeding  are 
requested  to  submit  with  each  argtunent 
(1)  a  statement  of  the  issue  and  (2)  a 
brief  summary  of  the  argument.  The 
Department  will  subsequently  publish 
the  final  results  of  this  administrative 
review,  including  the  results  of  its 
analysis  of  issues  raised  in  any  such 
written  briefs  or  hearing.  The 
Department  will  issue  final  results  of 
this  review  within  180  days  of 
publication  of  these  preliminary  results. 

Interested  parties  who  wish  to  reques 
a  hearing  or  to  participate  if  one  is 
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requested,  must  submit  a  written 
request  to  the  Assistant  Secretary  for 
Import  Administration,  Room  B-099, 
within  ten  days  of  the  date  of 
publication  of  this  notice.  Requests 
should  contain:  (1)  the  party's  name, 
address  and  telephone  number;  (2)  the 
number  of  participants;  (3)  a  list  of 
issues  to  be  discussed.  In  accordance 
with  19  CFR  353.38(b),  issues  raised  in 
hearings  will  be  limited  to  those  raised 
in  the  respective  case  briefB  and  rebuttal 
briefs. 

The  Department  shall  determine,  and 
the  U.S.  Customs  Service  shall  assess, 
antidumping  duties  on  all  appropriate 
entries.  Individual  diff^erences  between 
export  price  and  NV  may  vary  from  the 
percentages- stated  above.  The 
Department  will  issue  appropriate 
appraisement  instructions  directly  to 
the  U.S.  Customs  Service  upon 
completion  of  this  review. 

Fiulhermore,  the  following  deposit 
requirements  will  be  effective  for  all 
shipments  of  the  subject  merchandise 
entered,  or  withdrawn  from  warehouse, 
for  ccmsumption  on  or  after  the 
publication  date  of  the  final  results  of 
this  administrative  review,  as  provided 
by  section  751(a)(1)  of  the  Act:  (1)  The 
cash  deposit  rates  for  the  reviewed 
comfianies  will  be  those  rates 
established  in  the  final  results  of  this 
reAdew;  (2)  for  previously  reviewed  or 
investigated  companies  not  listed  above, 
the  cash  dep>osit  rate  will  continue  to  be 
the  company-specific  rate  published  for 
the  most  recent  period;  (3)  if  the 
exporter  is  not  a  firm  covered  in  this 
review,  a  prior  review,  or  the  original 
LTFV  investigation,  but  the 
manufacturer  is,  the  cash  deposit  rate 
will  be  the  rate  established  for  the  most 
recent  period  for  the  manufacturer  of 
the  merchandise;  and  (4)  the  cash 
deposit  rate  for  all  other  manufacturers 
or  exporters  will  be  15.16  percent,  the 
"{dl  others"  rate  made  effective  by  the 
final  determination  of  sales  at  LTFV,  as 
explained  below. 

On  N4arch  25,  1993,  the  Court  of 
International  Trade  (OT)  in  Floral 
Tmde  Council  v.  United  States.  822 
F.Supp.  766  (Crr  1993)  and  Federal- 
Mogul  Corporation  v.  United  States,  822 
F.Supp.  782  (Crr  1993)  decided  that 
once  an  "all  others"  rate  is  established 
for  a  comf>any  it  can  only  be  changed 
through  an  administrative  review.  The 
Department  has  determined  that  in 
order  to  implement  these  decisions,  it  is 
appropriate  to  reinstate  the  "all  others" 
rate  from  the  LTFV  investigation  (or  that 
rate  as  amended  for  correction  of 
clerical  errors  or  as  a  result  of  litigation) 
in  proceedings  governed  by 
antidumping  duty  orders.  Therefore,  the 
Department  is  reinstating  the  "all 


others"  rate  made  effective  by -the  final 
determination  of  sales  at  LTFV  (see 
Antidumping  Duty  Order  and 
Amendment  to  Final  Determination  of 
Sales  at  Less  Than  Fair  Value;  Certain 
Internal-Combustion,  Industrial  Forklift 
Trucks  From  Japan.  53  FR  20882  (June 
7,  1988)). 

These  deposit  requirements,  when 
imposed,  shall  remain  in  effect  until 
publication  of  the  final  results  of  the 
next  administrative  review. 

This  notice  also  serves  as  a 
preliminary  reminder  to  importers  of 
their  responsibility  under  19  CFR 
353.26  to  file  a  certificate  regarding  the 
reimbursement  of  antidumping  duties 
prior  to  liquidation  of  the  relevant 
entries  during  this  review  period. 
Failure  to  comply  with  this  requirement 
could  result  in  the  Secretary's 
presumption  that  reimbursement  of 
antidumping  duties  occurred  and  the 
subsequent  assessment  of  double 
antidumping  duties.  .'".'''     ,   ,- 

This  administrative  review  and  notice  are 
in  accordance  with  section  751(a)(1)  of  the 
Act  and  19  CFR  3S3.22(c)(5). 

Dated:  November  26, 1996. 
Robert  S.  LaKutM.  ^ 

Acting  Assistant  Secretary  for  bnpmt 
Administration. 

(PR  Dqc  96-31355  Filed  12-9-96;  8:4S  am] 
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[A-412-81(q  .      ■ 

Certain  Hot-Rolled  Lead  and  Bismuth 
Carbon  Steel  Products  From  the 
United  Kingdom;  Preliminary  Results 
of  Antidumping  Administrative  Review 

agency:  Import  Administration.  ~. 
International  Trade  Administration, 
Department  of  Commerce. 
ACTION:  Notice  of  preliminary  results  of 
antidumping  duty  administrative 
review;  certain  hot-rolled  lead  and 
bismuth  carbon  steel  products  from  the 
United  Kingdom. 

summary:  The  Department  of  Commerce 
(the  Department)  is  conducting  an 
administrative  review  of  the 
antidumping  duty  order  on  certain  hot- 
rolled  lead  and  bismuth  carbon  steel 
products  from  the  United  IGngdom  in 
response  to  requests  by  respondent, 
British  Steel  Engineering  Steels  Limited 
(BSES),  and  petitioner.  Inland  Steel  Bar 
Company.  This  review  covers  the  period 
March  1, 1995  through  February  29, 
1996. 

We  have  preliminarily  determined 
that  sales  have  been  made  below  normal 
value  (NV).  Interested  parties  are  invited 
to  comment  on  these  preliminary 
results.  Parties  who  submit  comments 


are  requested  to  submit  with  each 
comment  (1)  a  statement  of  the  issue 
and  (2)  a  brief  summary  of  the  comment. 
EFFBmVE  DATE:  December  10, 1996. 
R>R  FURTHER  INFORMATION  CONTACT:G. 
Leon  McNeill  or  Maureen  Flaimery.  AD/ 
CVD  Enforcement,  Import 
Administration,  International  Trade 
Administration,  U.S.  Department  of 
Commerce,  14th  Street  and  Constitution 
Avenue,  N.W.,  Washington  D.C  20230; 
telephone  (202)  482-4733. 

8UPPI.BIIENTARY  INFORMATION: 

Applicable  Statute 

Unless  otherwise  indicated,  all 
citations  to  the  statute  are  references  to 
the  provisions  effective  January  1, 1995, 
the  effective  date  of  the  amendments 
made  to  the  Tariff  Act  of  1930  (the  Act) 
by  the  Uruguay  Round  Agreements  Act 
(URAA).  In  addition,  unless  otherwise 
indicated,  all  citations  to  the 
Department's  regulations  are  to  the 
current  regulations,  as  amended  by  the 
interim  regulations  published  in  the 
Federal  Register  on  May  11, 1995  (60 
FR  25130). 

Background 

The  Department  published  in  the 
Federal  Register  the  antidumping  duty 
order  on  certain  hot-rolled  lead  and 
bismuth  carbon  steel  products  from  the 
United  Kingdom  on  March  22, 1993  (58 
FR  15324).  On  March  4, 1996,  we 
published  in  the  Federal  Register  (61 
FR  8238)  a  notice  of  opportunity  to 
request  an  administrative  review  of  the 
antidumping  duty  order  on  certain  hot- 
rolled  lead  and  bismuth  carbon  steel 
products  from  the  United  Kingdom 
covering  the  period  March  1, 1995 
through  February  29,  1996. 

In  accordance  with  19  CFR 
353.22(aKl).  BSES  and  the  petitioner. 
Inland  Steel  Bar  Company,  requested 
that  we  conduct  an  administrative 
review  of  BSES's  sales.  We  published  a 
notice  of  initiation  of  this  antidumping 
duty  administrative  review  on  April  25. 
1996  (61  FR  18378).  The  Department  is 
conducting  this  administrative  review 
in  accordance  with  section  751  of  the 
Act. 

Scope  of  the  Review 

The  products  covered  by  this  review 
are  hot-rolled  bars  and  rods  of  nonalloy 
or  other  alloy  steel,  whether  or  not 
descaled,  containing  by  weight  0.03 
percent  or  more  of  lead  or  0.05  percent 
or  more  of  bismuth,  in  coils  or  cut 
lengths,  and  in  numerous  shapes  and 
sizes.  Excluded  from  the  scope  of  this 
review  are  other  alloy  steels  (as  defined 
by  the  Harmonized  Tariff  Schedule  of 
the  United  States  (HTSUS)  Chapter  72. 
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note  1  (0).  except  steels  classified  as 
other  alloy  steels  by  reason  of 
containing  by  weight  0.4  percent  or 
more  of  lead,  or  0.1  percent  or  more  of 
bismuth,  tellurium,  or  selenium.  Also 
excluded  are  semi-Hnished  steels  and 
flat-rolled  products.  Most  of  the 
'  products  covered  in  this  review  are 
provided  for  under  subheadings 
7213.20.00  and  7214.30.00.00  of  the 
HTSUS.  Small  quantities  of  these 
products  may  also  enter  the  United 
States  under  the  following  HTSUS 
subheadings:  7213.31.30.00,  60.00; 
7213.39.00.30,  00.60,  00.90; 
7214.40.00.10, 00.30, 00.50; 
7214.50.00.10,  00.30,  00.50; 
7214.60.00.10,  00.30,  00.50;  and 
7228.30.80.00.  HTSUS  subheadings  are 
provided  for  convenience  and  Customs 
purposes.  The  written  description  of  the 
scope  of  this  order  remains  dispositive. 

Tnis  review  covers  the  subject 
merchandise  manufactured  by  BSES, 
and  the  period  March  1, 1995  through 
February  29, 1996. 

Duty  Absorption 

On  May  17, 1996,  the  petitioner 
requested  that  the  Department 
determine  whether  antidumping  duties 
had  been  absorbed  by  BSES  during  the 
period  of  review  (POR)  pursuant  to 
section  751(a)(4)  of  the  Act.  Section 
751(a)(4)  provides  for  the  Etepartment,  if 
requested,  to  determine,  during  an 
administrative  review  initiated  two 
years  or  four  years  after  publication  of 
the  order,  whether  antidumping  duties 
have  been  absorbed  by  a  foreign 
producer  or  exporter  subject  to  the 
order,  if  the  subject  merchandise  is  sold 
in  the  United  States  through  an  importer 
who  is  affiliated  with  such  foreign 
producer  or  exporter.  Section  751(a)(4) 
was  added  to  the  Act  by  the  URAA.  The 
Department's  interim  regulations  do  not 
address  this  provision  of  the  Act. 

For  transition  orders  as  defined  in 
section  751(c)(6)(C)  of  the  Act,  i.e., 
orders  in  effect  as  of  January  1, 1995, 
section  351.213(j)(2)  of  the  Department's 
proposed  antidumping  regulations 
provides  that  the  Department  will  make 
a  duty  absorption  determination,  if 
requested,  for  any  administrative  review 
initiated  in  1996  or  1998.  See  61  FR 
7308,  7366  (February  27, 1996).  The 
preamble  to  the  proposed  antidumping 
regulations  explains  that  reviews 
initiated  in  1996  will  be  considered 
initiated  in  the  second  year  and  reviews 
initiated  in  1998  will  be  considered 
initiated  in  the  fourth  year.  Id.  at  7317. 
Although  these  proposed  antidimiping 
regulations  are  not  yet  binding  upon  the 
Department,  they  do  constitute  a  public 
statement  of  how  the  Department 
expects  to  proceed  in  construing  section 


751(a)(4)  of  the  amended  statute.  This 
approach  assures  that  interested  parties 
will  have  the  opportunity  to  request  a 
duty  absorption  determination  on 
entries  for  which  the  second  and  fourth 
years  following  an  order  have  already 
passed,  prior  to  the  time  for  sunset 
review  of  the  order  under  section  751(c). 
Because  the  order  on  certain  hot-rolled 
lead  and  bismuth  carbon  steel  products 
from  the  United  Kingdom  has  t>een  in 
effect  since  1993,  this  is  a  transition 
order.  Therefore,  based  on  the  policy 
stated  above,  the  Department  will  first 
consider  a  request  for  an  absorption 
determination  during  a  review  initiated 
in  1996.  This  being  a  review  initiated  in 
1996,  we  are  making  a  duty-absorption 
determination  as  {lart  of  this  segment  of 
the  proceeding. 

The  statute  provides  for  a 
determination  on  duty  absorption  if  the 
subject  merchandise  is  sold  in  the 
United  States  through  an  affiliated 
importer.  In  this  case,  BSES  is  itself  the 
importer  of  record,  i.e..  the  exporter  and 
the  importer  are  the  same  entity. 
Therefore,  the  importer  and  the  exporter 
are  "affiliated"  within  the  meaning  of 
751(a)(4).  Furthermore,  we  have 
preliminarily  determined  that  there  is  a 
dumping  margin  for  BSES  on  50  percent 
of  its  U.S.  sales  during  the  POR.  In 
addition,  we  caimot  conclude  from  the 
record  that  the  unaffiliated  purchaser  in 
the  United  States  will  pay  the  ultimately 
assessed  duty.  Under  these 
circumstances,  therefore,  we 
preliminarily  find  that  antidumping 
duties  have  been  absorbed  by  BSES  on 
50  percent  of  its  U.S.  sales. 

United  States  Price 

We  based  United  States  price  on 
export  price  (EP),  as  defined  in  section 
772(a)  of  the  Act,  because  the 
merchandise  was  sold  directly  by  the 
exporter  to  unaffiliated  U.S.  purchasers 
prior  to  the  date  of  importation  and 
constructed  export  price  was  not 
indicated  by  other  facts  of  record.  BSES 
reported  that  EP  was  based  on  packed, 
delivered  prices  to  customers  ih  the 
United  States.  We  made  deductions, 
where  applicable,  for  foreign  inland 
freight,  FOB  charges  in  the  United 
Kingdom,  ocean  freight,  marine 
insurance,  U.S.  Customs  duties, 
brokerage  and  handling  charges, 
merchandising  processing  fees,  and  U.S. 
inland  freight  charges,  in  accordance 
with  19  CFR  353.41(d).  We  also  made  an 
adjustment  for  invoice  corrections 
(billing  adjustments)  made  after 
shipment. 

BSEiS's  sales  in  the  United  Kingdom 
and  to  the  United  States  were  made  in 
quantities  of  less  than  25  metric  tons 
and  25  metric  tons  or  more.  As  in  all 


prior  segments  of  the  proceeding,  where 
possible  we  matched  U.S.  sales  to  U.K. 
sales  within  the  same  quantity  group:  25 
tons  or  more,  or  Ibss  than  25  tons.  (See 
Final  Determination  of  Saies  at  Less   - 
Than  Value;  Certain  Hot-Rolled  Lead 
and  Bismuth  Carbon  Steel  Products 
from  the  United  Kingdom.  58  FR  6207, 
January  27,  1993;  and  Preliminary 
Results  of  Antidumping  Duty 
Administrative  Review;  Certain  Hot- 
Rolled  Lead  and  Bismuth  Carbon  Steel 
Products  from  the  United  Kingdom.  50 
FR  10063.  February  23,  1995.) 

No  other  adjustments  to  EP  were 
claimed  or  allowed. 

Normal  Value 

In  order  to  determine  whether  there 
was  a  sufficient  volume  of  sales  in  the 
home  market  to  serve  as  a  viable  basis 
for  calculating  NV,  we  compared  BSES's 
voliune  of  home  market  sales  of  the 
foreign  like  product  to  the  volume  of 
U.S.  sales  of  the  subject  merchandise,  in 
accordance  with  section  773(a)(1)(B)  of 
the  Act.  Because  BSES's  aggregate 
voliune  of  home  market  sales  of  the 
foreign  like  product  was  greater  than 
five  percent  of  its  aggregate  volume  of 
U.S.  sales  of  the  subject  merchandise, 
we  determined  that  the  home  market 
provides  a  viable  basis  for  calculating 
NV  for  BSES. 

Many  of  BSES's  home  market  sales 
were  made  to  afiiliated  original 
equipment  manufacturers  (OEMs).  It  is 
the  Department's  practice,  in  situations 
where  home  market  sales  are  made  to 
affiUated  parties,  to  determine  whether 
sales  to  affiliated  parties  might  be 
appropriate  to  use  as  the  basis  of  NV  by 
comparing  prices  of  those  sales  to  prices 
of  sales  to  unaffiliated  parties,  on  a 
model-by-model  basis.  See  Final  Results 
of  Antidumping  Duty  Administrative 
Reviews,  Partial  Termination  of 
Administrative  Reviews,  and  Revocation 
in  Part  of  Antidumping  Duty  Orders; 
Antifriction  Bearing;s  (Other  Than 
Tapered  Roller  Bearing)  and  Parts 
Thereof  from  France,  etal.  60  FR  10900, 
February  28, 1995.  (See  preliminary 
notice  for  discussion.)  Because  BSES 
made  home  market  sales  to  affiliated 
OEMs  during  the  POR,  we  tested  these 
OEM  sales  to  ensure  that,  on  average, 
the  affi  Hated-party  sales  were  made  at 
arm's  length.  To  conduct  this  test,  we 
compared  the  gross  unit  prices  of  sales 
to  affiliated  and  unaffiliated  customers 
net  of  all  movement  charges,  direct 
selling  expenses,  invoice  corrections, 
rebates  and  packing.  As  a  result  of  our 
arm's-length  test,  we  disregarded  sales 
to  the  affiliated  OEM  ctistomers  in  the 
home  market  because  the  prices  charged 
to  affiliated  customers  were  less  than 
99.5  percent  of  the  prices  chai^ged  to 
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unaffiliated  customers.  We  did  not 
require  respondent  to  provide 
downstream  sales  by  these  caistomers 
because  these  customers  further 
manufactured  the  subject  merchandise 
into  merchandise  not  comparable  to  the 
merchandise  covered  by  the  order.  BSES 
also  sold  through  affiUated  resellers  to 
unaffiliated  customers  and  reported 
these  unaffiliated-customer  transactions. 
We  used  these  unaffihated  transactions 
in  our  determination  of  NV. 

BSES  did  not  report  its  home  market 
sales  of  leaded  rod  produced  by 
Scunthorpe  Rod  Mill  (SRM).  an 
affiliated  party,  because  it  claimed  that 
such  merchandise  was  not  a  match  to  its 
sales  of  leaded  bar  to  the  United  States. 
BSES  provided  a  list  of  all  SRM's 
potential  products,  including  their 
product  characteristics  and  product 
identification  control  numbers.  In 
addition,  BSES  provided  a  theoretlcsl 
sales  file  that  identified  every  leaded 
rod  product  that  SRM  could  possibly 
have  produced  or  sold  in  each  of  the 
months  of  the  FOR.  Upon  examination 
of  this  information,  we  determined  that 
the  leaded  rod  produced  by  SRM  was 
never  the  identical  or  most  similar 
match  to  BSES's  sales  of  leaded  bar  to 
the  United  States  during  the  FOR. 

Cost  of  Prodnction  Analysis 

Piusuant  to  section  773(b)  of  the  Act, 
in  this  review  we  initiated  a  COP 
investigation  of  BSES.  We  did  this 
because,  in  the  administrative  review  of 
BSES  for  the  most  recent  period  (as  of 
the  time  our  decision  to  initiate  a  CX3P 
investigation  was  made),  we  disregarded 
from  our  calculations  BSES's  home 
market  sales  found  to  be  below  the  cost 
of  production  (CXDP).  See  Final  Results 
of  Antidumping  Administrative  Review; 
Certain  Hot-Rolled  Lead  and  Bismuth 
Carbon  Steel  Products  from  the  United 
Kingdom.  60  FR  44009,  August  24. 
1995.  Therefore,  in  accordance  with 
section  773(b)(2)(A)(ii)  of  the  Act,  the 
Department  had  reasonable  grounds  to 
believe  or  suspect  that  sales  below  the 
OOP  may  have  occurred  during  this 
review  period. 

Before  making  any  NV  comparisons, 
we  conducted  the  COP  analysis 
described  below. 

A.  Calculation  of  COP 

We  calculated  the  COP  based  on  the 
sum  of  BSES's  cost  of  materials  and 
bbrication  employed  in  producing  the 
foreign  like  product,  plus  amounts  for 
home  market  selling,  general,  and 
administrative  expenses  (SG&A)  and 
packing  costs  in  accordance  with 
section  773(b)(3)  of  the  Act.  We  relied 
on  the  home  market  sales  and  COP 


information  provided  by  BSES  in  its 
questionnaire  responses.  ;■  r  ■-  • 

B.  Test  of  Home  Market  Prices 

After  calculating  COP,  we  tested 
whether  home  market  sales  of  lead  and 
bismuth  steel  were  made  at  prices  below 
COP  within  an  extended  period  of  time 
in  substantial  qiiantities,  and  whether 
such  prices  permitted  recovery  of  all 
costs  within  a  reasonable  period  of  tii&e. 
We  compared  the  model-specific  COP  to 
the  reported  home  market  prices  less 
any  applicable  movement  charges, 
rebates,  and  direct  and  indirect  selling 
expenses. 

C.  Results  of  COP  Test  • .    • 

Pursuant  to  section  773(b)(2KC), 
where  less  than  20  percent  of 
respondent's  sales  of  a  given  product 
were  at  prices  less  than  COP,  we  did  not 
disregard  any  below-cost  sales  of  that 
product  because  we  determined  that  the 
below-cost  sales  were  not  made  in 
"substantial  quantities."  Where  20 
percent  or  more  of  a  respondent's  sales 
of  a  given  product  during  the  FOR  were 
at  prices  less  than  the  COP,  we 
disregarded  the  below-cost  sales 
because  we  determined  that  the  below- 
cost  sales  were  made  within  an 
extended  period  of  time  in  "substantial 
quantities"  in  accordance  with  sections 
773(b)(2)  (B)  and  (C)  of  the  Act,  and 
because,  based  on  our  comparisons  of 
prices  to  weighted-average  COFs  for  the 
POR,  we  determined  that  the  below-cost 
sales  of  the  product  were  at  prices 
which  would  not  permit  recovery  of  all 
costs  within  a  reasonable  period  of  time, 
as  defined  in  section  773(b)(2)(D)  of  the 
Act.  Based  on  this  test,  we  disregarded 
below-cost  sales  made  by  BSES. 

Price-to-Price  Comparisons 

Pursuant  to  section  777A(d)(2),  we*^ 
compared  the  EPs  of  individual 
transactions  to  the  monthly  weighted- 
average  price  of  sales  of  the  foreign  like 
product  where  there  were  sales  at  prices 
above  COP,  as  discussed  above.  We 
based  NV  on  packed,  delivered  prices  to 
unaffiliated  purchasers  in  the  home 
market.  We  made  adjustments,  where 
applicable,  in  accordance  with  section 
773(a)(6)  of  the  Act.  Where  applicable, 
we  made  adjustments  to  home  market 
price  for  invoice  corrections,  rebates, 
and  inland  freight.  We  also  made  a 
circumstance-of-sale  adjustment  for 
differences  in  credit  insurance  and 
product  liability  insurance  expenses 
pursuant  to  section  773(a){6)(C)(iii)  of 
the  Act.  Respondent  claimed  home 
market  credit  insurance  expenses  and 
product  liability  insurance  expenses  as 
direct  adjustments  to  NV.  Since  such 
expenses  are  on  a  sale-by-sale  basis  and 


directly  related  to  sales  of  the  foreign 
like  product,  we  have  treated  these 
home  market  expenses  as  direct  selling 
expenses.  U.S.  credit  insurance  and 
product  liability  insurance  are  U.S. 
direct  selling  expenses.  Accordingly,  we 
made  the  circumstance-of-sale 
adjustments  by  adding  the  amounts  of 
U.S.  credit  insurance  and  product 
liability  insurance  for  each  U.S.  sale  to 
the  NV.  and  subtracting  the  home 
market  amounts  from  NV.  We  also 
added  U.S.  commissions  for  each  U.S. 
sale  to  the  NV.  In  order  to  adjust  for 
differences  in  packing  between  the  two 
markets,  we  increased  home  market 
price  by  U.S.  packing  costs  and  reduced 
it  by  home  market  packing  costs.  Prices 
were  reported  net  of  value  added  taxes 
(VAT)  and,  therefore,  no  deduction  for 
VAT  was  necessary.  We  made 
adjustments,  where  appropriate,  for 
physical  differences  in  merchandise  in 
accordance  with  section  773(a)(6)(C)(ii) 
of  the  Act. 

Constructed  Value 

In  accordance  with  section  773(e)  of 
the  Act,  we  calculated  CV  based  on  the 
sum  of  BSES's  cost  of  materials  and 
fabrication  employed  in  producing  the 
subject  merchandise,  SG&A  and  profit 
incurred  and  realized  in  connection 
with  production  and  sale  of  the  foreign 
like  product,  and  U.S.  packing  costs.  In 
accordance  with  section  773(e)(2)(A), 
we  based  SC&A  and  profit  on  the 
amounts  incurred  and  realized  by  BSES 
in  connection  with  the  production  and 
sale  of  the  foreign  like  product  in  the 
ordinary  course  of  trade,  for 
consumption  in  the  foreign  country.  We 
used  the  costs  of  materials,  fabrication, 
and  general  and  administrative 
expenses  as  reported  in  the  CV  portion 
of  BSES's  questionnaire  response.  We 
used  the  U.S.  packing  costs  as  reported 
in  the  U.S.  sales  portion  of  BSES's 
questionnaire  response.  We  based 
selling  expenses  and  profit  on  the 
information  reported  in  the  home 
market  sales  portion  of  BSES's 
questionnaire  response.  For  selling 
expenses,  we  used  the  average  per-unit 
home  market  selling  expenses  of  home 
market  sales  of  the  foreign  like  product, 
exclusive  of  sales  disregarded  under  the 
cost  test,  weighted  by  the  total  quantity 
sold  for  these  sales.  For  actual  profit,  we 
first  calculated  the  difference  between 
the  home  market  sales  value  and  home 
market  COP,  for  all  above-cost  home 
market  sales  of  the  foreign  like  product, 
exclusive  of  sales  disregarded  under  the 
cost  test,  and  divided  the  sum  of  these 
differences  by  the  total  home  market 
COP  for  these  sales.  We  then  multiplied 
this  percentage  by  the  COP  for  each  U.S. 
model  to  derive  an  actual  profit. 
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Commission  Offiwt 

Because  there  are  commissions'on 
U.S.  sales  and  not  on  home  market 
sales,  we  made  an  adjustment  for 
indirect  selling  expenses  in  the  home 
market  to  offset  the  U.S.  commissions, 
in  accordance  with  19  CFR  353.56(b)(1). 


We  based  the  commission  ofEset 
amount  on  the  amoimt  of  the  home 
marifiet  indirect  selling  expenses.  We 
limited  the  home  market  indirect  selling 
expense  deduction  by  the  amoimt  of  the 
commissions  incurred  on  sales  to  the 
United  States. 


Manufacturer/exporter 


British  Steel  Engineenng  Steels  Umited  (BSES)  (tormerly  United  Engineering  Steels  Limited) 


Preliminary  Results  of  the  Review 

As  a  result  of  our  comparison  of  EP 
and  NV,  we  preliminarily  determine 
that  the  following  weighted-average 
dumping  margin  exists: 


Period 


3/1/95-2/29^96 


Margin 
(percint) 


2.84 


Parties  to  the  proceeding  may  request 
disclosure  within  5  days  of  the  date  of 
publication  of  this  notice.  Any 
interested  party  may  request  a  hearing 
within  10  days  of  publication.  Any 
hearing,  if  requested,  will  be  held  44 
days  after  the  publication  of  this  notice, 
or  the  first  workday  thereafter, 
biterested  parties  may  submit  case  briefe 
within  30  days  of  the  date  of  publication 
of  this  notice.  Rebuttal  briefs,  which 
must  be  limited  to  issues  raised  in  the 
case  briefe.  may  be  filed  not  later  than 
37  days  after  the  date  of  publication. 
The  £)epartment  will  publish  a  notice  of 
final  results  of  this  adjninistrative 
review,  which  will  include  the  results  of 
its  analysis  of  issues  raised  in  any  such 
comments. 

The  E)epartment  shall  determine,  and 
the  Customs  Service  shall  assess, 
antidumping  duties  on  all  appropriate 
entries.  Individual  differences  between 
EP  and  NV  may  vary  from  the 
percentage  stated  above.  Upon 
completion  of  this  review,  the 
Department  will  issue  appraisement 
instructions  directly  to  the  Customs 
Service. 

Furthermore,  the  following  deposit 
rates  will  be  effective  upon  publication 
of  the  final  results  of  this  administrative 
review  for  all  shipments  of  certain  hot- 
rolled  lead  and  bismuth  carbon  steel 
products  fit)m  the  United  Kingdom 
entered,  or  withdrawn  from  warehouse, 
for  consumption  on  or  after  the 
publication  date,  as  provided  for  by 
section  751(a)(2)(c)  of  the  Act:  (1)  The 
cash  deposit  rate  for  the  reviewed 
company  will  be  the  rate  established  in 
the  final  results  of  this  review;  (2)  for 
merchandise  exported  by  manufacturers 
or  exporters  not  covered  in  this  review 
but  covered  in  the  original  less-than- 
faif-value  (LTFV)  investigation  or  a 
previous  review,  the  cash  deposit  will 
continue  to  be  the  company-specific  rate 
published  for  the  most  recent  period;  (3) 
if  the  exporter  is  not  a  firm  covered  in 
this  or  a  previous  review,  or  the  original 
LTFV  investigation,  but  the 
manufacturer  is,  the  cash  deposit  rate 
will  be  the  rate  established  for  the  most 


recent  period  Jbr  the  manufacturer  of 
the  merchandise;  and  (4)  for  all  other 
producers  and/or  exporters  of  this 
merchandise,  the  cash  deposit  rate  shall 
be  25.82  percent,  the  "all  others"  rate 
established  in  the  LTFV  investigation 
(58  FR  6207,  January  27, 1993). 

These  deposit  rates,  when  imposed, 
shall  remain  in  effect  until  publication 
of  the  final  results  of  the  next 
administrative  review. 

This  notice  also  serves  as  a 
preliminary  reminder  to  importers  of 
their  responsibility  under  19  CFR 
353.26  to  file  a  certificate  regarding  the 
reimbursement  of  antidumping  duties 
prior  to  liquidation  of  the  relevant 
entries  during  this  review  period. 
Failure  to  comply  with  this  requirement 
could  result  in  the  Secretary's 
presumption  that  reimbursement  of 
antidumping  duties  occurred  and  the 
subsequent  assessment  of  double 
antidumping  duties. 

This  administrative  review  and  notice 
are  in  accordance  with  section  751(a)(1) 
of  the  Act  (19  U.S.C.  1675(a))  and  19 
CFR  353.22. 

Dated:  December  2, 1996. 
Robert  S.  LaRuna, 
Acting  Assistant  Secretary  for  Import 
Administration. 

IFR  Doc.  96-31250  Filed  12-^-96;  8:45  am) 
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[A-63&-802] 

Shop  Towels  From  Bangladesh; 
Preliminary  Results  of  Antidumping 
Duty  Administrative  Review 

AQB4CY:  Import  Administration. 

International  Trade  Administration. 

Department  of  Commerce. 

ACTION:  Notice  of  preliminary  results  of 

antidumping  duty  administrative 

review. 

summary:  In  response  to  a  request  from 
the  petitioner.  Milliken  &  Company 
(Milliken),  the  Department  of  Cwnmerce 
(the  Department)  is  conducting  an 
administrative  review  of  the 
antidumping  duty  order  on  shop  towels 


from  Bangladesh.  The  period  of  review 
(POR)  is  N4arch  1, 1995.  through 
February  29, 1996.  This  review  covers 
four  manufacturers/exporters.  The 
preliminary  results  of  this  review 
indicate  the  existence  of  dumping 
margins  during  the  period. 

Interested  parties  are  invited  to 
comment  on  these  preliminary  results. 
Parties  who  submit  arguments  are 
requested  to  submit  with  each  argument 
(1)  a  statement  of  the  issue  and  (2)  a 
brief  summary  of  the  argument. 

EFFECTIVE  DATE:  December  10, 1996. 

FOR  FURTHER  INFORMATION  CONTACT: 
Matthew  Rosenbaum,  Kristie  Strecker  or 
Kris  Campbell,  Import  Administration. 
International  Trade  Administration, 
U.S.  Department  of  Commerce,  14th 
Street  and  Constitution  Avenue, 
Washington,  D.C.  20230;  telephone 
(202) 482-4733. 

SUPPI.atllENTARY  INFORMATION: 

Applicable  Statute 

Unless  otherwise  indicated,  all 
citations  to  the  statute  are  references  to 
the  provisions  effective  January  1, 1995, 
the  effective  date  of  the  amendments 
made  to  the  Tariff  Act  of  1930  (the  Act) 
by  the  Uruguay  Round  Agreements  Act 
(URAA). 

Background 

On  March  4, 1996,  the  Department 
published  a  notice  of  "Opportunity  to 
Request  an  Administrative  Review"  (61 
FR  8238)  of  the  antidumping  duty  order 
on  shop  towels  from  Bangladesh  (57  FR 
9688,  March  20. 1992)  for  the  period 
March  1. 1995.  through  February  29. 
1996.  On  March  27, 1996.  the  petitionar, 
Milliken,  requested  an  administrative 
review  of  four  manufacturers/exporters: 
Greyfab  (Bangladesh)  Ltd.  (Greyfab); 
Hashem  International  (Hashem);  Khaled 
Textile  Mills  Ltd.  (Khaled);  and 
Shabnam  Textiles  (Shabnara).  We 
published  a  notice  of  initiaticm  of  the 
review  on  May  24. 1996  (61  FR  26158). 
The  Department  is  now  conducting  a 
review  of  these  respondents  pursuant  to 
section  751  of  the  Act. 
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Scope  of  the  Review 

The  products  covered  by  this 
administrative  review  are  shop  towels. 
Shop  towels  are  absorbent  industrial 
wiping  cloths  made  from  a  loosely 
woven  fabric.  The  fabric  may  be  either 
100-percent  cotton  or  a  blend  of 
materials.  Shop  towels  are  currently 
classifiable  under  item  numbers 
6307.10.2005  and  6307.10.2015  of  the 
Harmonized  Tariff  Schedules  (PiTS). 
Although  HTS  subheadings  are 
provided  for  convenience  and  customs 
purposes,  our  written  description  of  the 
scope  of  this  proceeding  remains 
dispositive. 

ExportPrice 

The  Department  used  export  price 
(EP),  as  defined  in  section  772(a)  of  the 
Act,  for  Greyfab,  Hashem,  Khaled.  and 
Shabnam  because  the  subject 
merchandise  was  sold  by  the 
manufacturer,  prior  to  importation,  to 
unaffiliated  purchasers  in  the  United 
States  and  the  constructed  export  price 
was  not  otherwise  warranted  based  on 
the  facts  of  record.  For  each  of  the 
companies,  we  calculated  EP  based  on 
packed  C&F  or  FOB  prices.  We  made 
deductions,  where  appropriate,  for 
forwarding  charges,  insuirance  expenses, 
and  ocean  freight  in  accordance  with 
section  772(c)(2)  of  the  Act. 

Normal  Value 

In  accordance  with  section  773(a)(4) 
of  the  Act,  we  used  constructed  value 
(CV)  as  normal  value  (NV)  for  Hashem, 
Kahled,  and  Shabnam,  because  none  of 
these  companies  sold  the  foreign  like 
product  in  the  home  market  or  in  any 
third-country  market  during  the  FOR. 

For  Greyfab,  we  used  sales  to  a  third 
country  as  NV  where  such  sales  were 
appropriate  matches  to  the  U.S.  sales 
under  review.  Where  we  did  not  have 
appropriate  third-country  matches,  we 
used  CV  as  NV. 

We  calculated  CV,  in  accordance  with 
section  773(e)  of  the  Act,  as  the  sum  of 
the  cost  of  manufacturing  (COM)  of  the 
product  sold  in  the  United  States, 
selling,  general  and  administrative 
(SG&A)  exp«ises,  profit,  and  U.S. 
packing  expenses.  The  COM  of  the 
product  sold  in  the  United  States  is  the 
sum  of  direct  material,  direct  labor,  and 
variable  and  fixed  factory  overhead 
expenses. 

For  these  preliminary  results,  the 
administrative  record  contains  no 
information  reflecting  overall  SG&A 
levels  in  Bangladesh  that  the 
£)epartment  could  use  to  calculate  CV. 
For  each  of  the  four  responding 
companies,  the  only  facts  available  for 
these  preliminary  results  were  the 


amounts  for  SG&A  inciured  and 
realized  by  the  respondent  as  shown  in 
the  company's  financial  statements. 
Therefore,  in  accordance  with  section 
773(e)(2)(B)(ui)  of  the  Act.  we 
determined  SG&A  firom  the  financial 
statements  of  the  respondents. 

We  calculated  profit  for  CV  under 
section  773(e)(2)(B)(iii)  of  the  Act.  We 
used  this  method  because  we  had  no 
information  on  actual  profit  amounts 
earned  by  the  exporters  in  connection 
with  the  production  and  sale  of  the 
merchandise  for  consiunption  in  the 
home  market  or  any  information  that 
would  permit  us  to  use  an/ of  the  other 
alternatives  for  calculating  profit  under 
section  773(e)(2)  of  the  Act.  Instead,  we 
applied  another  reasonable  method 
under  773(e)(2)(B)(iii).  We  received  a 
submission  containing  factual 
information  regarding  profit  from  two 
respondents  (Greyfab  and  Hashem)  on 
November  6. 1996.  For  these 
preliminary  results,  we  have  used,  as 
the  profit  amount  for  all  respondents, 
the  actual  profits  of  textile  mills  that 
sold  the  same  general  category  of 
products  as  the  subject  merchandise  in 
the  home  market  during  the  FOR. 

We  have  calculated  amounts  for 
scrap/wastage  using  the  facts  available 
(FA).  In  both  the  original  tuid 
supplemental  questionnaires  we 
requested,  for  each  comptmy. 
information  concerning  actual  wastage 
and  scrap  percentages  that  occur  in 
production.  None  of  the  respondents 
were  able  to  provide  data  indicating  the 
actual  amount  of  wastage  incurred. 
Therefore,  the  record  contains  no 
information  for  a  figure  reflecting  actual 
wastage  which  we  can  reasonably  use 
for  our  calculations.  Section  776  of  the 
Act  authorizes  the  Department's  use  of 
FA  in  certain  situations,  including 
situations  in  which  necessary 
information  is  not  on  the  record  or  an 
interested  party  fails  to  provide 
necessary  information  in  the  form  and 
the  manner  requested.  In  this  case,  data 
which  the  Department  needs  in  order  to 
calculate  scrap/ wastage  is  not  on  the 
record  and  responses  to  the 
Department's  requests  for  such  data 
were  not  provided  in  the  form  and  the 
manner  requested.  Furthermore,  data 
provided  by  respondents  was  so 
incomplete  that  it  could  not  serve  as  a 
reliable  basis  for  calculating  scrap/ 
wastage.  Thus,  in  accordance  with 
Section  776  of  the  Act,  we  have  decided 
to  resort  to  FA  in  order  to  calculate 
scrap/wastage.  As  FA.  we  calculated  an 
amount  for  wastage  using  the  five- 
percent  figure  petitioner  submitted  in  its 
October  16,  1996  comments  on 
respondents'  supplemental 
questionnaire  responses.  This  figure 


assumes  that  five  percent  of  yam  used 
for  production  becomes  wastage. 

For  Greyfab's  third-country  sales,  we 
based  NV  on  C&F  prices  to  unrelated 
customers  in  comparable  channels  of 
distribution  as  the  U.S.  customer.  For 
third-country  price-to-price 
comparisons,  we  made  deductions, 
where  appropriate,  for  foreign-country 
forwarding  charges  (i.e.,  ocean  height, 
cost  of  lading,  and  cost  of  export  Bill- 
of-Lading  stamp)  and  inspection  fees. 
We  deducted  third-country  packing 
costs  from  and  added  U.S.  packing  costs 
to  NV  in  accordance  with  section 
773(a)(6)  (A)  and  (B)  of  the  Act. 

Preliminary  Results  of  Review 

We  preliminarily  determine  that  the 
following  diunping  margins  exist: 


Manulacturer/exporter 


Greyfab  (Bangladesh).  Ltd. 

Hashem  Intemational 

Khaled  Textile  MiNs,  Ltd.  .. 
Shatxtam  Textiles 


Margin 
(per- 
cent) 


0.00 
0.00 
0.00 

aoo 


Parties  to  the  proceeding  may  request 
disclosure  within  5  days  of  the  date  of 
publication  of  this  notice.  Any 
interested  party  may  request  a  hearing 
within  10  days  of  publication.  Any 
hearing,  if  requested,  will  be  held  44 
days  after  the  publication  of  this  notice, 
or  the  first  workday  thereafter. 
Interested  parties  may  submit  case  brie& 
within  30  days  of  the  date  of  publication 
of  this  notice.  Parties  who  submit 
argument  in  this  proceeding  are 
requested  to  submit  with  each  argument 
(1)  a  statement  of  the  issue  and  (2)  a 
brief  summary  of  the  argument.  Rebuttal 
briefs,  which  must  be  limited  to  issues 
raised  in  the  case  briefs,  may  be  filed 
not  later  than  37  days  after  the  date  of 
publication.  The  E)ep)artment  will 
publish  a  notice  of  final  results  of  this 
administrctive  review,  which  will 
include  the  results  of  its  analysis  of 
issues  raised  in  any  such  comments, 
within  120  days  of  publication  of  these 
preliminary  results. 

The  Department  shall  determine,  and 
the  Customs  Service  shall  assess, 
antidumping  duties  on  all  appropriate 
entries.  The  Department  will  issue 
appraisement  instructions  directly  to 
the  Customs  Service.  The  final  results  of 
this  review  shall  be  the  basis  for  the 
assessment  of  antidumping  duties  on 
entries  of  merchandise  covered  by  the 
determination  and  for  future  deposits  of 
estimated  duties.  For  duty  assessment 
purposes,  we  calculated  an  importer- 
specific  assessment  rate  by  aggregating 
the  diunping  margins  calculated  for  all 
U.S.  sales  to  each  importer  and  dividing 
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this  amount  by  the  total  quantity  of 
subject  merchandise  sold  to  each  of  the 
respective  importers.  This  specific  rate 
calculated  for  each  importer  will  be 
used  for  the  assessment  of  antidumping 
duties  on  the  relevant  entries  of  subject 
merchandise  during  the  POR. 

Furthermore,  the  following  deposit 
rates  will  be  effective  upon  publication 
of  the  final  results  of  this  administrative 
review  for  all  shipments  of  shop  towels 
from  Bangladesh  entered,  or  withdrawn 
from  warehouse,  for  consumption  on  or 
after  the  publication  date,  as  provided 
for  by  section  751(a)(2)(C)  of  the  Act:  (1) 
The  cash  deposit  rates  for  reviewed 
companies  will  be  the  rates  established 
in  the  final  results  of  this  review;  (2)  for 
previously  reviewed  or  investigated 
companies  not  listed  above,  the  cash 
deposit  rate  will  continue  to  be  the 
ctfmpany-specific  rate  published  for  the 
most  recent  period;  (3)  if  the  exporter  is 
not  a  firm  covered  in  this  review,  a  prior 
review  or  the  original  less-than-fair- 
value  investigation,  but  the 
manufacturer  is,  the  cash  deposit  rate 
will  be  the  rate  established  for  the  most 
recent  period  for  the  manufacturer  of 
the  merchandise;  and  (4)  for  all  other 
producers  and/or  exporters  of  this 
merchandise,  the  cash  deposit  rate  shall 
be  the  rate  established  in  the 
investigation  of  sales  at  less  than  fair 
value,  which  is  4.60  percent. 

These  deposit  rates,  when  imposed, 
shall  remain  in  effect  until  publication 
of  the  final  results  of  the  next 
administrative  review. 

This  notice  also  serves  as  a 
preliminary  reminder  to  importers  of 
their  responsibility  under  19  CFR 
353.26  to  file  a  certificate  regarding  the 
reimbursement  of  antidumping  duties 
prior  to  liquidation  of  the  relevant 
entries  during  this  review  period. 
Failure  to  comply  with  this  requirement 
could  result  in  the  Secretary's 
presumption  that  reimbursement  of 
antidumping  duties  occurred  and  the    , 
subsequent  assessment  of  double 
antidumping  duties. 

This  administrative  review  and  notice 
are  in  accordance  with  section  751(a)(1) 
of  the  Act  (19  U.S.C.  1675(a)(1))  and  19 
CFR  353.22. 

Dated:  December  2, 1996. 
Robert  S.  LaRussa, 

Acting  Assistant  Secretary  for  Import 

Administration. 

(PR  Doc.  96-31357  Filed  12-9-96;  8:45  am] 

BItUNQ  OOOE  3610-OS-P 


The  Johns  Hopkins  University:  Notice 
of  Decision  on  Application  for  Outy- 
Free  Entry  of  Scientific  Instrument 

This  decision  is  made  pursuant  to 
Section  6(c)  of  the  Educational, 
Scientific,  and  Cultural  Materials 
hnportation  Act  of  1966  (Pub.  L.  89- 
651,  80  Stat.  897;  15  CFR  part  301). 
Related  records  can  be  viewed  between 
8:30  A.M.  and  5:00  P.M.  in  Room  4211, 
U.S.  Department  of  Commerce,  14th  and 
Constftution  Avenue.  N.W.. 
Washington,  D.C. 

Docket  Number:  96-106.  Applicant: 
The  Johns  Hopkins  University, 
Baltimore,  MD  21218.  Instrument:  tPR 
Spectrometer,  Model  EMX  10/2.7. 
Manufacturer:  Bruker  Instruments,  Inc., 
Germany.  Intended  Use:  See  notice  at  61 
FR  55972.  October  30, 1996. 

Comments:  None  received.  Decision: 
Approved.  No  instrument  of  equivalent 
scientific  value  to  the  foreign 
instrument,  for  such  purposes  as  it  is 
intended  to  be  used,  is  being 
manufactured  in  the  United  States. 
Reasons:  The  foreign  instrument 
provides  measurement  of  electron  spin 
resonance  for  characterization  of 
paramagnetic  centers  in  various 
materials,  identification  of  photo-  and 
redox-active  sites  and  elucidation  of 
reaction  mechanisms.  The  National 
Institutes  of  Health  advises  in  its 
memorandum  dated  October  21. 1996 
that  (1)  these  capabilities  are  pertinent 
to  the  applicant's  intended  purpose  and 
(2)  it  knows  of  no  domestic  instrument 
or  apparatus  of  equivalent  scientific 
value  to  the  foreign  instrument  for  the 
applicant's  intended  use. 

We  know  of  no  other  instrument  or 
apparatus  of  equivalent  scientific  value 
to  the  foreign  instrument  which  is  being 
manufactured  in  the  United  States. 
Frank  W.  Creel,      ^ 

Director,  Statutory  Import  Pro-ams  Staff. 
IFR  Doc.  96-31249  Filed  12-»-96;  8:45  am) 
BaXJNG  COOE  K10-06-P 


North  American  Free-Trade  Agreement 
(NAFTA),  Articie  1904  Binational  Panel 
Revievvs;  Request  for  Panel  Review 

AOaiCY:  NAFTA  Secretariat,  United 

States  Section,  International  Trade 

Administration,  Department  of 

Commerce. 

action:  Notice  of  first  request  for  panel 

review. 

summary:  On  November  20, 1996, 
General  Housewares  Corporation  filed  a 
First  Request  forfanel  Review  with  the 
U.S.  Section  of  the  NAFTA  Secretariat 
pursuant  to  Article  1904  of  the  North 
American  Free  Trade  Agreement.  Panel 


review  was  requested  of  the  Final 
Results  of  Antidumping  Duty 
Administrative  Review  made  by  the 
International  Trade  Administration 
respecting  Porcelain-On-Steel  Cooking 
Ware  from  Mexico.  This  determination 
was  published  in  the  Federal  Register 
X)n  October  21,  1996  (61  FR  54616).  The 
NAFTA  Secretariat  has  assigned  Case 
Number  USA-96-1904-01  to  this 
request. 

FOR  FURTHER  INFORMATION  CONTACT: 
James  R.  Holbein,  United  States 
Secretary.  NAFTA  Secretariat,  Suite 
2061, 14th  and  Constitution  Avenue. 
Washington,  D.C  20230.  (202)  482- 
5438. 

SUPPLEMENTARY  INFORMATION:  Chapter 
19  of  the  North  American  Free-Trade 
Agreement  ("Agreement")  establishes  a 
mechanism  to  replace  domestic  judicial 
review  of  final  determinations  in 
antidumping  and  countervailing  duty 
cases  involving  imports  bam  a  NAFTA 
country  with  review  by  independent 
binational  panels.  When  a  Request  for 
Panel  Review  is  filed,  a  panel  is 
established  to  act  in  place  of  national 
courts  to  review  exp>editiously  the  final 
determination  to  determine  whether  it 
conforms  with  the  antidumping  or 
countervailing  duty  law  of  the  country 
that  made  the  determination. 

Under  Article  1904  of  the  Agreement, 
which  came  into  force  on  January  1, 
1994,  the  Government  of  the  United 
States,  the  Government  of  Canada  and 
the  Govenunent  of  Mexico  established 
Rules  of  Procedure  for  Article  1904 
Binational  Panel  Reviews  ("Rules"). 
These  Rules  were  pubiitfied  in  the 
Federal  Register  on  February  23. 1994 
(59  FR  8686).  The  panel  review  in  this 
matter  will  be  conducted  in  accordance 
with  these  Rules. 

A  first  Request  for  Pand  Review  was 
filed  with  The  U.S.  Sectirai  of  the 
NAFTA  Secretariat,  pursuant  to  Article 
1904  of  the  Agreement,  on  November 
20, 1996.  requesting  panel  review  of  the 
final  antidumping  duty  administrative 
review  described  atxjve. 

The  Rules  provide  that: 

(a)  a  Party  or  interested  person  may 
challenge  the  final  determination  in 
whole  or  in  part  by  filing  a  Complaint 
in  accordance  with  Rule  39  within  30 
days  after  the  filing  of  the  first  Request 
for  Panel  Review  (the  deadline  for  filing 
a  Complaint  is  December  20. 1996); 

(b)  a  Party,  investigating  authority  or 
interested  person  that  does  not  file  a 
Complaint  but  that  intends  to  apf>ear  in 
suppiort  of  any  reviewable  portion  of  the 
final  determination  may  participate  in 
the  panel  review  by  filing  a  Notice  of 
Appearance  in  accordance  with  Rule  40 
within  45  days  after  the  filing  of  the  first 


65028 


Fednvl  Ragiater  /  Vol.  61,  No.  238  /  Tuesday,  December  10,  1996  /  Notices 


Request  for  Panel  Review  (tiie  deadline 
for  filing  a  Notice  of  Appearance  is 
January  6, 1997);  and 

(c]  tne  panel  review  shall  be  liaoited 
to  the  allegations  of  error  of  fact  or  law, 
including  the  jurisdiction  of  the 
investigating  authority,  that  are  set  out 
in  the  Complaints  filed  in  the  panel 
review  and  the  procedxiral  and 
substantive  defenses  raised  in  the  panel 
review. 

Dated:  Nowmber  27, 1996. 
.JamnK.IloIb«iii. 
U.S.  Secretary.  NAFTA  Secretariat 
(FR  Doc  96-31263  Filed  12-9-W:  8.-45  am] 
■UMO  OOOf  M1S-0T-M 


Nflllonal  Oceanic  and  Atnioaphailc 
Administration 

Alaslta  Ragion  Pannit  Family  of  Forma; 
Propoaad  Collection;  Comment 
Raqiioat 

SUMMARY:  The  Department  of 
Commerce,  as  part  of  its  continuing 
effort  to  reduce  paperwork  and 
respcmdent  burden.  Invites  tlie  general 
public  and  other  Federal  agencies  to 
take  this  opportimity  to  comment  on 
proposed  and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995. 
Public  Law  104-13  (44  U.S.C 
3506(c)(2)(A)). 

DATES:  Written  comments  must  be 
submitted  on  or  before  February  10, 
1997. 

ADDRESSES:  Direct  all  written  comments 
to  Linda  Engelmeier,  Acting 
Departmental  Forms  Clearance  Officer, 
Department  of  Commerce,  Room  5327, 
14th  and  Constitution  Avenue,  hfW, 
Washington  DC  20230. 
FOR  FURTHER  INFORMATION  CONTACT: 
Requests  {(x  additional  information -or 
copies  of  the  information  collection 
instnunent(s)  and  instructions  should 
be  directed  to  Patsy  A.  Bearden,  F/ 
AKOl.  NOAA/NMFS.  P.O.  Box  21668, 
Juneau.  AK  99802-1668  (907-566- 
7228). 

SUPPLEMENTARY  INFORMATION 

L  Abstract 

Fishermen  wanting  to  fish  in 
regulated  fisheries  in  the  Exclusive 
Economic  Zone  off  Alaska  must  apply 
for  a  Federal  Fisheries  Permit,  a  Federal 
Processor  Permit,  a  High  Seas  Power 
TroUer  Permit,  (W  an  Experimental 
Fishing  Permit.  The  issuance  of  a  permit 
is  an  essential  ingredient  in  the 
management  of  fishery  resources. 
Identification  of  the  participants, 
harvest  gear  types,  descripaons  of 
vessels  or  shoteside  facilities,  and 


expected  activity  levels  is  needed  to 

measure  the  consequences  of  ^-   . - 

management  controls,  and  is  an      ^ 
effective  tool  in  the  enforcement  of 
other  fishery  regulations.  Experience 
has  shown  that  fines  for  violations  of 
specific  fishery  regulations  are  not  as 
effective  as  the  threat  of  a  permit 
revocation  that  would  exclude  the  ■ 
vessel  from  the  fishery  altogether. 
Eiqierimental  fishing  provides 
inrarmation  not  otherwise  available 
through  research  or  commercial  fishing 
operations. 

n.  Method  of  CoOection  '   ^'j  ■ 

Each  of  the  four  permits  is  mandatory 
for  certain  fishery  participants.  A  permit 
is  obtained  through  completion  of  an 
application. 

ni.DaU  .v.. 

QMB  AAunber:  0648-0206. 

Form  Number:  None. 

Type  of  Review:  Regular  Submission. 

Affected  Public:  Individuals, 
Bnsinesses  and  other  for-profit 
(commercial  fishermen,  fish  processors). 

Estimated  Number  of  Respondents: 
2,456. 

Estimated  Time  Per  Response:  20 
minutes  for  Federal  Fisheries  Permits  or 
Federal  Processor  Permits,  30  minutes 
for  a  High  Seas  Power  TroUer  Permit  in 
the  Salmon  Fishery,  and  30  hours  for  an 
Experimental  Fishing  Permit. 

Estimated  Total  Annual  Burden 
Hours:  966  hours.  i "  . 

Estimated  Total  Annual  Cost  to 
Public:  $0 — no  capital,  operations,  or 
maintenance  costs  are  expected. 

rv.  Request  for  Comments 

Comments  are  Invited  on:  (a)  Whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility;  (b)  the  accuracy  of  the 
agency's  estimate  of  the  burden 
(including  hours  and  cost)  of  the 
proposed  collection  of  information;  (c) 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  through  the 
use  of  automated  collection  tedmiques 
or  other  forms  (^f  information     •■-       '  ~* 
technology. 

Comments  submitted  in  response  to 
this  notice  wall  be  summarized  and/or 
included  in  the  request  for  OMB 
approvaU>f  this  information  collection; 
they  also  will  become  a  matter  of  public 
record. 


DMed:  DacanriMr2. 1996. 


Acting  Departmental  Forms  Oearance 
Officer,  Office  of  Management  and 
Organization. 

[FR  Doc.  96-31259  Filed  12-4-96;  8:45  a.m.] 
MUMQ  OOOf  asi«-a-p 


p.0. 11 


Incidantai  Taica  of  Marina  Mammala; 
Bottlanoaa  Dolphins  and  Spottad 
Dolphins 

AOENCY:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA). 

Commerce. 

ACTION:  Notice  of  issuance  of  letters  of 

authorization. 

SUMMARY:  In  accordance  with  the 
Marine  Mammal  Protection  Act 
(MMPA)  as  amended,  and  implementing 
regulations,  notification  is  hereby  given 
that  1-year  letters  of  authorization  to 
take  bottlenose  and  spotted  dolphins 
incidental  to  oil  and  gas  structure 
removal  activities  were  issued  on 
December  4, 1996,  to  Ensearch 
Exploration  Inc.,  4649  Greenville  Ave., 
Suite  1200,  Dallas.  Texas,  75206-4186; 
the  Tennessee  Gas  Pipeline  Co.,  1010 
Milam  Street,  Houston,  TX  77252;  and 
the  Stone  Petroleum  Corporation,  P.O. 
Box  52807,  Lafayette,  LA  70505. 
ADDRESSES:  The  applications  and  letters 
are  available  for  review  in  the  following 
offices:  Office  of  Protected  Resources, 
NMFS.  1315  East-West  Highway.  Silver 
Spring,  MD  20910  and  the  Southeast 
Region,  NMFS,  9721  Executive  Center 
Drive  N,  St.  Petersburg.  FL  33702. 
FOR  FURTHER  INFORMATION  CONTACT: 
Kenneth  R.  Hollingshead,  Office  of 
Protected  Resources.  NMFS,  (301)  713- 
2055  or  Charles  Oravetz,  Southeast 
Region  (813)  570-5312. 
SUPPLEMBfTARY  MFORMATXM: 

Section  101(a)(5)(A)  of  the  MMPA  (16 
U.S.C.  1361  et  seq.)  directs  NMFS  to 
allow,  on  request,  the  incidental,  but  not 
intentional,  taking  of  small  numbers  of 
marine  mammals  by  U.S.  citizens  who 
engage  in  a  specified  activity  (other  than 
commercial  fishing)  within  a  specified 
geographical  region,  if  certain  findings 
are  made  and  regulations  are  issued. 
Under  the  MMPA.  the  term  "taking"  . 
means  to  harass,  himt,  capture,  or  kill  or 
to  attempt  to  harass,  hunt,  capture  or 
kill  marine  miiTnTniilg 

Permission  may  be  granted  for  periods 
up  to  5  years  if  NMFS  finds,  after 
notification  and  opportunity  for  public 
comment,  that  the  taking  will  have  a 
negligible  impact  on  the  species  or 
stock(8)  of  marine  mammals  and  will 
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not  have  an  unmitigable  adverse  impact 
on  the  availability  of  the  species  or 
stock(s)  for  subsistence  uses.  In 
addition,  NMFS  must  prescribe 
regulations  that  include  permissible 
methods  of  taking  and  other  means 
effecting  the  least  practicable  adverse 
impact  on  the  species  and  its  habitat, 
and  on  the  availability  of  the  species  for 
subsistence  uses,  paying  particular 
attention  to  rookeries,  mating  grounds 
and  areas  of  similar  significance.  The 
regulations  must  include  requirements 
pertaining  to  the  monitoring  and 
reporting  of  such  taking.  Regulations 
governing  the  taking  of  bottlenose  and 
spotted  dolphins  incidental  to  oil  and 
gas  structure  removal  activities  in  the 
Gulf  of  Mexico  were  pubhshed  on 
October  12, 1995  (60  FR  53139)  and 
remain  in  effect  until  November  13. 
2000.  r 

Summary  of  Request 

NMFS  received  requests  for  letters  of 
authorization  on  November  4, 1996, 
from  Ensearch  Exploration,  Inc.;  on 
November  14, 1996,  from  the  Tennessee 
Gas  Pipeline  Co;  and  on  December  3, 
1996  from  the  Stone  Petroleum 
Corporation.  These  letters  requested  a 
take  by  harassment  of  a  small  number  of 
bottlenose  and  spotted  dolphins 
incidental  to  the  described  activity. 
Issuance  of  these  letters  of  authorization 
is  based  on  a  finding  that  the  total 
takings  will  have  a  negligible  impact  on 
the  bottlenose  and  spotted  dolphin 
stocks  of  the  Gulf  of  Mexico. 

Dated:  December  S,  1996. 
MicliMl  Payne, 

Chief.  Marine  Mammal  Division,  Office  of 
Protected  Resources,  National  Marine 
Fisheries  Service. 
(FR  Doc.  96-31354  Filed  12-9-96;  8:45  ami 


pj>.11219ep] 

Mid-Atiantic  Hshery  Management 
Council;  Change  of  Meeting  Dates 

aqBICY:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACnON:  Notice  of  change  of  public 

meeting  dates. 

summary:  The  meetings  of  the  Mid- 
Atlantic  Fishery  Management  Council, 
which  were  scheduled  for  December 
17-19, 1996,  in  Virginia  Beach,  VA,  are 
now  scheduled  to  begin  on  December 
16, 1996.  See  SUPPlfMBITARY 
MFORMATION  for  specific  infoiniatiaa 
about  the  change.  "•''  •. ',  .1 


DATES:  The  meetings  will  be  heldm 
December  16, 1996  at  1:00  p.m.  through 
December  19, 1996  at  approximately 
noon. 

ADDRESSES:  The  meetings  will  be  held  at 
the  Holiday  hin  SunSpree  Resort,  39th 
Street  and  Atlantic  Avenue,  Virginia 
Beach,  VA  23451;  telephone:  (804)  428- 
1711. 

Council  address:  Mid-Atlantic  Fishery 
Management  Council,  300  S.  New 
Street,  Dover,  DE  19901. 
FOR  FURTHER  INFORMATION  CONTACT: 
David  R.  Keifer,  Executive  Director, 
telephone:  (302)  674-2331. 
suppLBiefrARy  information:  The  initial 
agenda  published  on  December  2, 1996 
(61  FR  63830).  The  meeting  was 
originally  scheduled  to  begin  at  8:00 
a.m.  on  December  17, 1996.  The  meeting 
is  now  scheduled  to  begin  on  December 
16, 1996  at  1:00  p.m.  All  other 
information  as  printed  in  the  previous 
publication  also  remains  unchanged. 

Dated:  December  4, 1996. 
Bmce  Morehead, 

Acting  Director,  Office  of  Sustainable 
Fisheries.  National  Marine  Fisheries  Service. 
[FR  Doc.  96-31353  Filed  12-9-96;  8:45  am] 

I  OOOC  K1»-22-F 


DEPARTMENT  OF  DEFENSE 

Office  of  tlie  Secretary 

Putriic  Infonnation  Collection 
Requirement  Sutxnittad  to  tlw  Office  of 
Management  and  Budget  (0MB)  for 
Review 

ACTKM:  Notice^ 

The  Department  of  Defense  has 
submitted  to  OMB  for  clearance,  the 
following  proposal  for  collection  of 
information  under  thi^  provisions  of  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C  Chapter  35). 

Title:  D^iartment  of  Defense 
Khamisiyah  Siuvey. 

Type  of  Request:  New  collection; 
Emergency  Processing  requested  with 
shortened  public  comment  period 
ending  December  7. 1996.  An  approval 
date  of  December  24, 1996  is  requested. 

Number  of  Respondents:  13,783. 

Responses  Per  Respondent:  1. 

Annual  Responses:  13,783. 

Averofge  Burden  Per  Response:  7 
minutes. 

Annual  Burden  Hours:  1,608  hours. 

Needs  and  uses:  Tliis  collection  of 
information  is  necessary  to  facilitate 
investigation  of  the  events  surrounding 
the  demolition  of  munitions  near 
Khamisiy^,  Iraq  from  1-15  March  1991 
(immediately  after  the  Gulf  War).  This 


siirvey  is  part  of  our  ongoing  effort  to 
better  understand  the  events  during  and 
after  the  Gulf  War,  and  potential  health 
consequences.  Respondents  are  current 
and  former  members  of  the  US  military 
who  were  within  50  kilometers  of  the 
munitions  storage  area  near 
Khamisiyah,  Iraq. 

Affected  Public:  Individuals  or 
households. 

Frequency:  One  time. 

Respondent's  Obligation:  Voluntary. 

OMB  Desk  Officer:  Ms.  Allison  Eydt. 

Written  comments  and 
recommendations  on  the  proposed 
information  collection  should  be  sent  to 
Ms.  Eydt  at  the  Office  of  Management 
and  Budget,  Desk  Officer  for  DoO,  Room 
10235,  New  Executive  Office  Building, 
Washington,  DC  20503,  or  via  Eacsimile 
at  (202)  395-6974. 

DOD  Clearance  Officer:  Mr.  William 
Pearce. 

Requests  for  copies  of  the  information 
collection  proposal  should  be  sent  to 
Mr.  Pearce  at  OSD/WHS/DIOR,  1215 
Jeffierson  Davis  Highway.  Suite  1204, 
Arlington,  VA  22202-4302,  or  via 
facsimile  at  (703)  604-6270,  or 
requested  telephonically  at  (703)  604- 
4582. 

Dated:  December  5, 1996. 
Patricia  L.  Toppings, 
Alternate  OSD  Federal  Register  Liaison 
Officer,  Department  ofD^nse. 
[FR  Doc.  96-31342  Filed  12-«-96;  8:45  ami 

BUJNO  OOOC  SO0O-O4-M 


Contractor  Alert  List  (CAL);  Notioa 

November  26, 1996. 
agency:  Defense  Logistics  Agmcy, 
Department  of  Defense. 
ACTKM:  Notification  of  change  in 
contractor  alert  list  reason  codes. 

summary:  This  notice  announces 
proposed  policy  for  managing  for 
Contractor  Alert  List.  This  poUcy  will  be 
included  in  the  Defense  Logistics   ' 
Agency  Directive  5000.4,  Contract 
Management  (One  Book). 

The  proposed  policy  revises  the 
criteria  used  to  place  Defense 
contractors  on  the  CAL. 
EFFECTIVE  :  Upon  release  of  a  Defense 
Contract  Management  Command  Policy 
Memorandum. 

FOR  FURTHER  MFORMATION  OONT  ACT! 
Lieutenant  Colonel  Luc  Degrate  or  Mr. 
Mike  Williams,  Contractor  Capability 
and  Proposal  Analysis,  Defense 
Logistics  Agency,  Department  of 
Defense,  8725  John  J.  iCingman  Road, 
Fort  Belvoir,  Virginia  22060-6221,  (703) 
767-3379  or  767-3397,  respectively. 
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8UPPLBII»irARY  MFOflMATION: 
Contractar  Akrt  List 

A.  Reference 

DLAD  5000.4,  Contract  Kflanagement 
(One  Book). 

B.  General 

1.  FAR  9.103  requires  that  contracts 
be  awarded  to  responsible  contractors. 
Once  the  PCX)  determines  a  prospective 
contractor's  bid  or  proposal  is 
responsive,  the  PCO  must  further 
determine  that  the  Hrm  is  responsible. 
The  DLA  Contractor  Alert  List  (CAL) 
assists  with  making  that  decision. 

2.  The  CAL  notifies  buying  activities 
that  information  exists  at  Contract 
Administration  Offices  (CAOs)  which 
indicates  that  certain  contractors  will 
require  close  examination  to  make  a 
determination  of  responsibility.  The 
CAL  is  prepared  for  use  by  the 
Department  of  Defense  (E)oD)  and  other 
Government  procurement  activities. 
Appendix  1  is  the  preface  which 
introduces  the  CAL  report. 

3.  The  Contractor  Capability  & 
Proposal  Analysis  Team  (AQOD),  is 
designated  the  Office  of  Primary  Interest 
(OPI)  for  the  CAL.  The  Product  and 
Manufacturing  Assurance  Team 
{AQOG),  is  the  point  of  contact  for 
issues  specifically  related  to  Quality 
Assurance  data  on  the  CAL. 

4.  The  Defense  Contract  Management 
District  CAL  Manager 

a.  Is  the  District  focal  point  for  CAL 
issues; 

b.  Is  the  team  leader  for  uniform 
District-wide  implementation  of  the 
CAL  program; 

c.  Does  periodic  reviews  to  validate 
that  CAL  policy  is  being  followed  by  the 
CAOs;  and  ^ 

d.  Provides  CAO  CAL  Managers  with 
CAL  training,  as  necessary. 

5.  The  CAO  CAL  Manager 

a.  Develops  and  promulgates  CAO 
CAL  procedures  consistent  with  the 
policy  herein; 

b.  Is  responsible  for  the  performance 
of  the  CAL  program  at  the  CAO  level; 

c  Is  the  focal  point  for  all  the  internal 
and  external  communications  pertaining 
to  CAL; 

d.  Promptly  answers  queries 
pertaining  to  the  CAL; 

e.  Review,  validates,  and  inputs  CAL 
data  into  MOCAS  by  the  fifth  workday 
of  the  month: 

f.  Ensures  applicable  reason  codes  set 
forth  in  Appendix  2  of  this  chapter  are 
assigned;  and 

g.  Ensures  CAL  contains  only 
contractors  that  meet  the  Appendix  2 
criteria. 


C.  Process 

1.  Putting  contractors  on  the  CAL. 
Contractors  shall  be  placed  on  the  CAL 
when  the  CAO  functional  elements 
become  aware  of  any  of  the  problems  set 
forth  in  Appendix  2.  The  company  shall 
be  notified  in  writing  at  the  time  it  is 
place  on  CAL.  The  CAL  notification 
letter,  at  a  minimum,  will  contain  the 
following  paragraph:  "Your  placement 
on  the  CAL  is  not  a  determination  of 
your  responsibility  nor  can  it  be  used  by 
the  Government  as  a  basis  for  making  a 
determination  that  you  are  not 
responsible.  It  merely  indicates  that  a 
condition  exists  which  may  or  may  not 
have  to  be  resolved  prior  to  awarding 
your  company  further  contracts.  It  is  to 
the  mutual  benefit  of  both  your 
company  and  the  Government,  as  well 
as  in  the  public  interest,  to  correct  any 
condition  that  may  interfere  with  your 
company's  successful  performance  of 
any  proposed  contract." 

2.  Update/remove  from  the  CAL.  a. 
The  CAL  Manager  in  each  CAO  shall 
make  a  monthly  review  and  query 
originators  of  CAL  information  to  ensure 
that  a  reason  still  exists  for  the  company 
remaining  on  the  CAL.  If  the  reason 
code  for  a  company  being  on  the  CAL 
has  changed,  the  CAL  shall  b6*^ 
appropriately  update. 

b.  Ine  cognizant  CAO  CAL  manager 
will  notify  a  company  in  writing  when 
it  is  removed  from  the  CAL. 

3.  Input  data  and  disseminate  reports, 
a.  CAO  CAL  managers  shall  ensure 
monthly  input  of  CAL  data  by  the 
responsible  elements.  CAO  will  review, 
validate,  and  transmit  CAL  input  data 
by  the  fifth  workday  of  the  month. 

b.  The  Defense  Information  System 
Agency  MegaCenter  (DSC),  Columbus,  is 
the  custodian  of  the  CAL,  and  is 
responsible  for  maintenance  of  the 
system  and  dissemination  of  CAL 
reports  to  our  customers  (buying 
activities)  on  a  monthly  basis.  IXIMDE 
operates  the  electronic  bulletin  board 
for  electronic  dissemination  of  the  CAL 
data. 

D.  Synopsis  of  Process 

1.  Inputs 

a.  CAO  monthly  CAL  data. 

b.  DSC  monthly  CAL  data.        ' 

2.  Process  Outputs 

a.  DLA  Contractor  Alert  List. 

b.  DLA  Contractor  Alert  List  on 
DCMEffi  Electronic  Bulletin  Board. 

Appendix  1 — PrefiM»  to  CAL  Report 

1.  The  enclosed  DLA  Contractor  Alert 
List  (CAL)  contains  information 
collected  from  the  Defense  Contract 
Management  Command's  Contract 


Administration  Offices  on  contractors 
under  their  cognizance. 

2.  The  list  is  to  serve  as  a  notice  to 
contracting  officers  that,  based  upon 
information  available  at  the  cognizant 
contract  administration  office,  a 
condition  exists  at  the  contractor's 
facility  which  the  contracting  officer 
should  consider  prior  to  awarding  the 
contract.  At  a  minimum,  the  contracting 
officer  should  consult  with  the 
Preaward  Survey  Manager  (PSM)  at  the 
cognizant  contract  administration  office 
to  determine  the  necessity  for  a  formal 
Preaward  Survey,  and  to  obtain  the  most 
current,  accurate  and  complete 
information. 

3.  The  list  shall  not  be  used  by    -.\ 
contracting  officers  as  a  basis  for  a 
responsibility  determination.  The  fact 
that  a  contractor  appears  on  the  list  does 
not  indicate  that  the  contractor  is  not 
responsible.  The  contracting  officer 
must  continue  to  make  a  responsibility 
determination  on  each  contractor  using 
all  information  available  at  the  time  of 
the  determination. 

Appendix  2 — ^Listing  of  CAL  Reason 
Codes 

Code 

1.  The  contractor  has  delivered 
complete  at  least  12  contracts  in  the 
prior  12  months,  and  the  line  item  on- 
time  delivery  rate  is  less  than  65 
percent.  This  will  be  calculated  using: 
(i)  the  initial  contract  delivery  schedule 
(unless  schedule  revision  was  caused  by 
the  Government);  and  (ii)  data  on  line 
items  from  contracts  delivered  complete 
during  the  prior  12  months  (that  is, 
percentage  actually  delivered  late,  not 
percentage  delinquent  of  on-hand  line 
items  which  have  not  been  delivered 
yet). 

2.  The  contractor  has  been  issued  a 
Level  in  or  IV  corrective  action  request. 

3.  The  contractor's  financial  condition 
would  result  in  or  did  result  in  a 
negative  preaward  survey. 

Frank  K.  Toda, 

Colonel,  USAF,  Chief,  Performance 

Assessment  Team. 

(FR  Doc.  96-31329  Filed  12-9-96;  8:45  am) 
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DEPARTMENT  OF  EDUCATION 

Notice  Of  Proposed  Information 
Collection  Requests 

AQ8ICY:  Department  of  Education. 
ACTION:  Proposed  collection;  comment 
request. 

summary:  The  Director,  Information 
Resources  Group,  invites  comments  on 
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the  proposed  information  collection 
requests  as  required  by  the  Paperwork 
Reduction  Act  of  1995. 
DATES:  Interested  persons  are  invited  to 
submit  comments  on  or  before  February 
10,  1997. 

ADDRESSES:  Written  comments  and 
requests  for  copies  of  the  proposed 
information  collection  requests  should 
be  addressed  to  Patrick  J.  Sheirili, . 
Department  of  Education,  600 
Independence  Avenue,  S.W.,  Room 
5624,  Regional  Office  Building  3, 
Washington,  DC  20202-4651.         ^      ;   ' 
FOR  FURTHER  INFORMATION  CONTACT: 
Patrick  J.  Sherrill  (202)  708-6196. 
Individuals  who  use  a 
telecommunications  device  for  the  deaf 
(TDD)  may  call  the  Federal  Information 
Relay  Service  (FIRS)  at  1-800-677-6339 
between  8  a.m.  and  8  p.m..  Eastern  time, 
Monday  through  Friday. 
8UPPt.BM9frARY  INFORMATION:  Section 
3506  of  the  Paperwork  Reduction  Act  of 
1995  (44  U.S.C.  Chapter  35)  requires 
that  the  Office  of  Management  and 
Budget  (OMB)  provide  interested 
Federal  agencies  and  the  public  an  early 
opportunity  to  comment  on  information 
collection  requests.  OMB  may  amend  or 
waive  the  requirement  for  public 
consultation  to  the  extent  that  public 
participation  in  the  approval  process 
would  defeat  the  purpose  of  the 
information  collection,  violate  State  or 
Federal  law,  or  substantially  interfere 
with  any  agency's  ability  to  perform  its 
statutory  obligations.  The  Director  of  the 
Information  Resources  Group  publishes 
this  notice  containing  proptMed 
information  collection  requests  prior  to 
submission  of  these  requests  to  OMB. 
Each  proposed  information  collection, 
grouped  by  office,  contains  the 
following:  (1)  Type  of  review  requested, 
e.g.,  new,  revision,  extension,  existing 
or  reinstatement;  (2)  Title;  (3)  Summary 
of  the  collection;  (4)  Description  of  the 
need  for,  and  proposed  use  of,  the 
information;  (5)  Respondents  and 
frequency  of  collection;  and  (6) 
Reporting  and/or  Recordkeeping 
burden.  OMB  invites  public  comment  at 
the  address  specified  above.  Copies  of 
the  requests  are  available  from  Patrick  J. 
Sherrill  at  the  address  specified  above. 

The  Department  of  Education  is 
especially  interested  in  public  comment 
addressing  the  following  issues:  (1)  is 
this  collection  necessary  to  the  proper 
functions  of  the  Department,  (2)  will 
this  information  be  processed  and  used 
in  a  timely  manner,  (3)  is  the  estimate 
of  burden  accurate,  (4)  how  might  the 
Department  enhance  the  quality,  utility, 
and  clarity  of  the  information  to  be 
collected,  and  (5)  how  might  the 
Department  minimize  the  burden  of  this 


collection  on  the  respondents,  including 
tiuough  the  use  of  information 
technology. 

Dated:  December  4, 1996. 

Gloria  Parkar, 

Diiectot,  Information  Resources  Gmap. 

Office  of  Educational  Research  and 
Improvement 

Type  of  Review.  Reinstatement. 

Title:  The  Technology  Innovation 
Challenge  Grants  Program. 

Frequency:  Annually. 

Affected  Public:  Business  or  other  for-, 
profit:  Not-for-profit  institutions;  State, 
local  or  Tribal  Gov't,  SEAs  for  LEAs. 

Reporting  Burden  and  Recordkeeping: 
Responses:  500;  Burden  Hours:  12,000. 

Abstract:  This  application  will  be 
used  by  eligible  consortia  composed  of 
local  educational  agencies,  institutions 
of  higher  education,  private  businesses, 
and  other  educational  or 
telecommunications  entities.  The 
information  will  be  used  to  make  grant 
awards  for  the  Technology  Iimovation 
Challenge  Grants  Program  and  to  ensure 
that  statutory  and  regulatory 
requirements  are  met. 

Office  of  Educational  Research  and 
Improvement 

Type  of  Review:  Reinstatement. 

Title:  Star  Schools  Program. 

Frequency:  Annually. 

Affected  Public:  State,  local  or  Tribal 
Gov't,  SEAs  for  LEAs. 

Reporting  Burden  and  Recordkeeping: 
Respcmses:  75;  Burden  Hours:  1,500. 

Abstract:  This  application  will  be 
used  by  telecommunications 
partnerships  comf>osed  of  local  school 
agencies,  state  education  agencies, 
institutions  of  higher  education, 
television  stations,  and  other 
telecommunications  agencies  including 
educational  radio  and  TV  stations.  The 
information  will  be  used  to  make 
awards  and  to  assure  that  statutory  and 
regulatory  requirements  are  met. 

(FR  Doc  96-31300  Filed  12-9-96;  8:45  am] 

WLUNG  CODE  40M-ei-P 


Notice  of  Proposed  intorniation  ^ 

Collection  Requests 

AGENCY:  Department  of  Education. 
ACTION:  Notice  of  Proposed  Information 
Collection  Requests. 

summary:  The  Director,  Information 
Resources  Group,  invites  comments  on 
the  (Moposed  information  collection 
requests  as  required  by  the  Paperwork 
Reduction  Act  of  1995. 
DATES:  An  emergency  review  has  been 
requested  in  accordance  with  the  Act 


(44  U.S.C  Chapter  3507())).  since  public 
harm  is  reasonably  likely  to  result  if 
normal  clearance  procedures  are 
followed.  Approval  by  the  Office  of 
Management  and  Bucket  (C^4B)  has 
been  requested  by  December  30, 1996. 
Interested  persons  are  invited  to  submit 
comments  on  or  before  February  10, 
1997. 

ADDRESSES:  Written  comments 
regarding  the  emergency  review  should 
be  addressed  to  the  Office  of 
Information  and  Regulatory  Affairs, 
Attention:  Wendy  Taylor,  Desk  Officer. 
Department  of  Education,  Office  of 
Management  and  Budget,  725  17th 
Street,  NW.,  Room  10235,  New 
Executive  Office  Building.  Washington; 
D.C  20503.  Requests  for  copies  of  the 
proposed  information  collection  request 
should  be  addressed  to  Patrick  ). 
Sherrill,  Department  of  Education,  7th 
and  D  Streets,  S.W..  Room  5624. 
Regional  Office  Building  3,  Washington, 
D.C.  20202-4651.  Written  comments 
regarding  the  regular  clearance  and 
requests  for  copies  of  the  proposed 
information  collection  requests  diould 
be  addressed  to  Patrick  J.  Sherrill, 
Department  of  Educaticm,  600 
Independence  Avenue,  S.W.,  Room 
5624,  Regional  Office  Building  3, 
Washington,  DC  20202-4651,  or  should 
be  electronic  mailed  to  the  internet 
address  fFIRBOed.gov,  or  should  be 
faxed  to  202-708-9346. 
FOR  FURTHER  INFORMATK3N  CONTACT: 
Patiick  J.  Sherrill  (202)  706-8196. 
Individuals  who  use  a 
telecommunications  device  for  the  deaf 
(TDD)  may  call  the  Federal  Information 
Relay  Service  (FIRS)  at  1-800-877-8339 
between  8  a.m.  and  8  p.m..  Eastern  time, 
Monday  through  Friday. 
SUPPUMCKTARY  INFORMATKM:  Section 
3506(cK2)(A)  of  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C 
Chapter  3506(c)(2)(A)  requires  that  the 
Director  of  OMB  provide  interested 
Federal  agencies  and  the  pubUc  an  early 
opportunity  to  comment  on  information 
collection  requests.  The  Office  of 
Management  and  Budget  (0(MB)  may 
amend  or  waive  the  requirement  for 
public  consultation  to  the  extent  that 
public  participation  in  the  approval 
process  would  defeat  the  purpose  of  the 
information  collection,  violate  State  or 
Federal  law,  or  substantially  interfere 
with  any  agency's  ability  to  perform  its 
statutory  (^ligations.  The  ENrector  of  the 
Information  Resources  Group,  pubUshes 
this  notice  containing  proposed 
information  collection  requests  at  the 
beginning  of  the  IDepartmental  review  of 
the  information  collection.  Each 
proposed  information  collection, 
grouped  by  office,  contains  the 
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foUowiifg:  (1)  Type  of  review  requested, 
e.g.,  new,  revision,  extension,  existing 
or  reinstatement;  (2)  Title;  (3)  Summary 
of  the  collection;  (4)  Deacription  of  the 
need  for,  and  prftposed  use  of.  the 
information;  f5)  Respondents  and 
frequency  of  collection;  and  (6) 
Reporting  and/or  Recordkeeping 
burden.  ED  invites  public  comment  at 
the  address  specified  above.  Copies  of 
the  requests  are  available  from  Patrick  J. 
Sherrill  at  the  address  specified  above. 

The  Department  of  Education  is 
especially  interested  in  public  comment 
addressing  the  following  issues:  (1)  is 
this  collection  necessary  to  the  proper 
functions  of  the  Department.  (2)  will 
this  information  be  processed  and  used 
in  a  timely  manner,  (3)  is  the  estimate 
of  burden  accurate.  (4)  how  might  the 
Department  enhance  the  quality,  utility, 
and  clarity  of  the  information  to  be 
collected,  and  (5)  how  might  the 
Department  minimize  the  burden  of  this 
collection  on  the  respondents,  including 
through  the  use  of  information 
technology. 

Dated:  December  4.  1996. 
Gloria  Parker, 
Director,  Information  Resources  Group. 

Office  of  Educational  Research  and 
Improvement 

Type  of  Review:  Extension. 

Titie:  Application  for  Grants  Under 
Library  Research  and  Demonstration 
Program,  Title  II-B  of  the  Higher 
Education  Act  of  1965,  as  amended. 
CFDA  #84-039. 

Abstract:  This  form  will  be  used  by 
institutions  of  higher  education  and 
library  organizations  and  agencies  to 
apply  for  funds  under  the  Title  Il-B  of 
the  Higher  Education  Act  (HEA)  of 
1965,  as  amended,  to  carry  out  research, 
demonstration  and  development  to 
improve  libraries,  training  in 
librarianship,  and  dissemination  of 
information.  The  Department  will  use 
this  information  to  make  grant  awards. 

Additional  Information:  This  year, 
Congresiij  passed  legislation  to  re{)eal  the 
HEA  II-B,  to  take  effect  FY  1998, 
allowing  the  current  program  to 
continue  for  FY  1997.  An  emergency 
clearance  is  requested  in  order  to  allow 
applicants  sufficient  time  to  apply  for 
funding. 

Frequency:  Annually. 

Affected  Public:  Not-for-profit 
institutions;  State,  local  or  Tribal  Gov't, 
SEAs  or  LEAs. 

Annual  Reporting  and  Recordkeeping 
Hour  Burden:  Responses:  50;  Burden 
Hours:  1,800. 

IPR  Doc.  96-31301  Filed  \2-9-96;  8:45  am] 
■UJNQOOOK  4oae-oi-^ 


Notice  of  Proposed  Information.'   '"K 
Collection  Requests        ^..     ■    k    ,^* 

AGBICY:  Department  of  Education. 
ACTION:  Notice  of  proposed  information 
collection  requests. 

summary:  The  Director,  Information 
Resources  Croup,  invites  commenfs  on 
the  proposed  information  collection 
requests  as  required  by  the  Paperwork 
Reduction  Act  of  1995. 
DATES:  An  emergency  review  has  been 
requested  in  accordance  with  the  Act 
(44  U.S.C  Chapter  3507(j)),  since  public 
harm  is  reasonably  likely  to  result  if 
normal  clearance  procedures  are 
followed.  Approval  by  the  Office  of 
Management  and  Budget  (OMB)  has 
been  requested  by  January  10, 1997. 
Interested  persons  are  invited  to  submit 
comments  on  or  before  February  10, 
1997. 

ADDRESSES:  Written  comments 
regarding  the  emergency  review  should 
be  addressed  to  the  Office  of 
Information  and  Regulatory  Affairs, 
Attention:  Wendy  Taylor,  Desk  Officer: 
Department  of  Education.  Office  of 
Management  and  Budget,  725  17th 
Street,  NW.,  Room  10235.  New 
Executive  Office  Building,  Washington, 
D.C.  20503.  Requests  for  copies  of  the 
proposed  information  collection  request 
should  be  addressed  to  Patrick  J. 
Sherrill,  Department  of  Education,  7th  & 
D  Streets,  S.W.,  Room  5624,  Regional 
Office  Building  3,  Washington.  D.C. 
20202-4651.  Written  comments 
regarding  the  regular  clearance  and 
requests  for  copies  of  the  proposed 
infcHination  collection  requests  should 
be  addressed  to  Patrick  J.  Sherrill, 
Department  of  Education,  600 
Independence  Avenue,  S.W.,  Room 
5624,  Regional  Office  Building  3, 
Washington,  DC  20202-4651.  or  should 
be  electronic  mailed  to  the  internet 
address  #FIRB#ed.gov,  or  should  be 
faxed  to  202-708-9346. 
FOR  FURTHER  INFORMATION  CONTACT: 
Patrick  J.  Sherrill  (202)  708-8196. 
Individuals  who  use  a 
telecommunications  device  for  the  deaf 
(TDD)  may  call  the  Federal  Information 
Relay  Service  (FIRS)  at  1-800-877-8339 
between  8  a.m.  and  8  p.m..  Eastern  time, 
Monday  through  Friday. 
SUPPLEMENTARY  INFORMATION:  Section 
3506  (c)(2)(A)  of  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C. 
Chapter  3506  (c)(2)(A)  requires  that  the 
Director  of  OMB  provide  interested 
Federal  agencies  and  the  public  an  early 
opportunity  to  comment  on  information 
collection  requests.  The  Office  of 
Management  and  Budget  (OMB)  may 
amend  or  waive  the  requirement  for 


public  consultation  to  the  extent  that 
public  participation  in  the  approval 
process  would  defeat  the  purpose  of  the 
information  collection,  violate  State  or 
Federal  law,  or  substantially  interfere 
with  any  agency's  ability  to  perform  its 
statutory  obligations.  The  Director  of  the 
Information  Resources  Group,  publishes 
this  notice  containing  proposed 
informatioo  collection  requests  at  the 
beginning  of  the  Departmental  review  of 
the  information  collection.  Each 
proposed  information  collection. 
grouped  by  office,  contains  the 
following:  (1)  Type  of  review  requested, 
e.g..  new,  revision,  extension,  existing 
or  reinstatement;  (2)  Title;  (3)  Summary 
of  the  collection;  (4)  Description  of  the 
need  for,  and  proposed  use  of,  the 
information;  (5)  Respondents  and 
frequency  of  collection;  and  (6) 
Reporting  and/or  Recordkeeping 
burden.  ED  invites  public  comment  at 
the  address  specified  above.  Copies  of 
the  requests  are  available  from  Patrick  J. 
Sherrill  at  the  address  specified  above. 

The  Department  of  Education  is 
especially  interested  in  public  comment 
addressing  the  following  issues:  (I)  is 
this  collection  necessary  to  the  proper 
functions  of  the  Department,  (2)  will 
this  information  be  processed  and  used 
in  a  timely  manner,  (3)  is  the  estimate 
of  burden  accurate.  (4)  how  might  the 
Department  enhance  the  quality,  utility, 
and  clarity  of  the  information  to  be 
collected,  and  (5)  how  might  the 
Department  minimize  the  burden  of  this 
collection  on  the  respondents,  including 
through  the  use  of  information 
technology. 

Dated:  December  4, 1996. 
Gloria  Parker, 

Director,  Information  Resources  Group. 

Office  of  Educational  Research  and 
Improvement 

■  Type  of  Review:  RemsXaXement 

Tide:  Application  for  Grants  Under 
the  Library  Research  and  Human 
Resource  Development  Program  (Title 
n-B  of  the  Higher  Education  Act  of 
1965,  as  Amended). 

Abstract:  This  form  will  be  used  by 
institutions  of  higher  education  and 
library  organizations  or  agencies  to 
apply  for  funds  under  Title  II-B  of  the 
Higher  Education  Act  (HEA)  of  1965,  as 
amended.  This  descretionary  grants 
program  assists  in  educating  and 
training  persons  in  library  and 
information  science  through  fellowships 
and  institutions.  The  Department  will 
use  the  information  to  mJake  grant 
awards. 

Additional  Information:  This  year. 
Congress  passed  legislation  to  repeal  the 
HEA  n-B,  to  take  effect  FY  1998. 
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allowing  the  current  program  to 
continue  for  FY  1997.  An  emergencv 
clearance  is  requested  in  order  to  allow 
applicants  ample  time  to  submit 
applications  for  funding,  be  notified  of 
the  award  and  recruit  new  students  for 
the  school  year  beginning  in  Fall  1997. 

Frequency:  Annually. 

Ajfectet/ PuW/c;  Not- for-prpfit 
institutions:  State,  local  or  Tribal  Gov't, 
SEAs  or  LEAs. 

Annual  Reporting  and  Recordkeeping 
Hour  Burden:  Responses:  140;  Burden 
Hours:  5,040. 

(PR  Doc  96-31302  Piled  12-0»-g6:  8:45  am] 

MLUNQ  OOOC  4000-01-^  ^ 


DEPARTMENT  OF  ENERGY 
Office  of  Efiergy  neeearch 


•■-  T 


High  Energy  Physics  Advisory  Panel; 
Notice  of  Open  Meeting 

AQBICY:  Department  of  Energy. 
ACnON:  Notice  of  open  meeting. 

SUMMARY:  Pursuant  to  the  provisions  of 
the  Federal  Advisory  Conunittee  Act 
(Pubhc  Law  92-463,  86  Stat.  770). 
notice  is  given  of  a  meeting  of  the  High 
Energy  Physics  Advisory  Panel. 
DATES:  Monday,  January  13, 1997;  9:00 
a.m.  to  6:00  p.m.;  and  Tuesday,  January 
14,  1997;  9:00  a.m.  to  4:00  p.m. 
ADDRESSES:  Stanford  Linear  Accelerator 
Center,  Central  Laboratory,  BIdg.  40, 
Orange  Room.  Stanford,  California 
94309. 

FOR  FURTHER  INFORMATION  CONTACT:  Dr. 
Robert  Diebold,  Executive  Secretary, 
High  Energy,  Physics  Advisory  Panel, 
U.S.  Department  of  Energy,  ER-22, 
GTN,  Gerraantown,  Maryland  20874, 
Telephone:  (301)  903-4801. 
SUPPl.ByiENTARY  INFORMATION: 

Purpose  of  the  Meeting:  To  provide 
advice  and  guidance  on  a  continuing 
basis  with  respect  to  the  high  energy 
physics  research  program. 

Tentative  Agenda 

Monday,  January  13, 1997  and  Tuesday, 
January  14,  1997 

Discussion  of  Department  of  Energy 
High  Energy  Physics  Programs  and  FY 
1997  Budget 

Discussion  of  National  Science 
Foundation  Elementary  Particle 
Physics  Programs  and  FY  1997  Budget 

Discussion  of  the  Status  of  the  Large 
Hadron  ColUder  Project  and  U.S. 
Participation 

Discussion  of  the  Stanford  Linear 
Accelerator  Center  and  Lawrence 
Berkeley  National  Laboratory  High 
Energy  Physics  Programs 


Discussion  of  University-based  Hi^ 

Energy  Physics  Programs 
Discussion  of  Planning  for  the  Future  of 

the  National  High  Energy  Physics 

Program 
Reports  on  and  Discussions  of  Topics  of 

Genmal  Interest  in  High  Energy 

Physics 
Public  Comment  (10  minute  rule) 

Public  Participation:  The  two-day 
meeting  is  open  to  the  public.  The 
Chairperson  of  the  Panel  is  empowered 
to  conduct  the  meeting  in  a  fashion  that 
will,  in  his  judgment,  fiaciUtate  the 
orderly  conduct  of  business.  Any 
member  of  the  public  who  wishes  to 
make  oral  statements  pertaining  to 
agenda  items  should  contact  the 
Executive  Secretary  at  the  address  or 
telephone  nimiber  listed  above. 
Requests  must  be  received  at  least  5 
days  prior  to  the  meeting  and  reasonable 
provision  will  be  made  to  include  the 
presentation  on  the  agenda. 

Minutes:  Available  for  pubUc  review 
and  copying  at  the  Public  Reading 
Room,  Room  IE- 190,  Forrestal 
Building,  1000  Independence  Avenue, 
S.W..  Washington,  D.C.  between  9:00 
a.m.  and  4:00  p.m.,  Monday  through 
Friday,  except  Federal  holidays. 

Issued  at  Washington,  D.C.  on  December  4, 
1996. 

Radiel  Muphy  Samuel. 
Acting  Deputy  Advisory  Committee 
Management  Officer. 
(PR  Doc.  96-31317  Piled  12-09-96;  8:45  am) 

MLUNQ  CODE  6460-01-P 


Federal  Energy  Regulatory 
Commission 

[Doctot  Na  RP97-1 65-000.  etc] 

Aiatama-Tennessee  Natural  Gas 
Company,  et  al.;  Proposed  Changes  in 
FERC  Gas  Tariff 

December  4, 1996. 

In  the  matter  of:  Alabama-Tennessee 
Natural  Gas  Company,  Docket  No.  RP97- 
165-000;  ANR  Pipeline  Company.  Docket 
No.  RP97-171-000;  ANR  Storage  Company, 
Docket  No.  RP97-1 72-000;  Black  Marlin 
Pipeline  Company.  Docket  No.  RP97-110- 
000;  Blue  Lake  Gas  Storage  Company,  Docket 
No.  RP97-17O-OO0;  Caprock  Pipeline 
Company.  Docket  No.  RP97-139-O00; 
Carnegie  Interstate  Pipeline  Company, 
Docket  No.  RP97-1 73-000;  Columbia  Gas 
Transmission  Corporation,  Docket  No.  RP97- 
167-000;  Columbia  Gulf  Transmission 
Company,  Docket  No.  RP97-166-000;  Cove 
Point  LNG  Limited  Partnership.  Docket  No. 
RP97-162-000;  Crossroads  Pipeline 
Company,  Docket  No.  RP97-145-000; 
Equitrans,  Inc..  Docket  No.  RP97-1 14-000; 
Gas  Transport  Inc..  Docket  No.  RP97-157- 
000;  Granite  State  Gas  Transmission,  Inc.. 
Docket  No.  RP97-153-000;  Great  Lakes  Gas 


Transmission  Limited  Partnership,  Doclcst 
Na  RP97-141-000;  Gulf  States  Transmission 
Corporation.  Docket  No.  RP97-1 74-000;  High 
Island  Offshore  System.  Docket  No.  RP97- 
147-000;  Iroquois  Gas  Transmission  Sjrstem. 
L.P.,  Docket  No.  RP97-161-000;  K  N 
Interatate  Gas  Transmission  Co.,  Docket  No. 
RP97-142-000;  K  N  Wattenberg 
.Transmission  Limited  Liability  Company, 
Docket  No.  RP97-144-000;  Kentucky  West 
Virginia  Gas  Company,  Docket  No.  RP97- 
104-000;  Kern  River  Gas  Transmission 
Company,  Docket  No.  RP97-1 78-000;  Koch 
Gateway  Pipeline  Comp>any,  Docket  No. 
RP97-1 54-000;  Louisiana-Nevada  Transit 
Company,  Docket  No.  RP97-140-000; 
Michigan  Gas  Storage  Company,  Dodcet  Na 
RP97-152-000:  Mid  Louisiana  Gas  Company, 
Docket  No.  RP97-151-000;  MIGC.  Inc., 
Docket  No.  RP97-176-000;  Mobile  Bay 
Pipeline  Company.  Docket  No.  RP97-t55- 
000;  Nora  Transmission  Company,  Dodcet 
No.  RP97-105-000;  Oktex  Pipeline 
Company,  Docket  Na  RP97-103-000: 
Oveithrust  Pipeline  Company,  Docket  No. 
RP97-131-000;  Ozark  Gas  Transmission 
System.  Etocket  No.  RP97-1 79-000;  Pacific 
Gas  Transmission  System.  Doclcet  No.  RP97- 
134-000;  Paiute  Pipeline  Company.  Docl»t 
No.  RP97-1 36-000;  Questar  Pipeline 
Company.  Docket  No.  RP97-1 29-000; 
Richfield  Gas  Storage  System,  Docket  Na 
RP97-150-000;  Riverside  Pipeline  Company, 
L.P.,  Docket  No.  RP97-169-000;  Sabine  Pipe 
Line  Company,  Docket  No.  RP97-109-000; 
Shell  Gas  Pipeline  Company,  Doclcet  No. 
RP97-13S-000;  Southern  Natural  Gas 
Company.  Docket  No.  RP97-t 37-000; 
Steuben  Gas  Storage  Company,  Docket  No. 
RP97-177-O00;  TCP  Gathering  Co.,  Docket 
Na  RP97-143-000;  Transcontinental  Gas 
Pipe  Line  Corporation,  Docket  No.  RP97- 
159-000;  Tuscarora  Gas  Transmission 
Company,  Docket  No.  RP97-166-000;  U-T 
Ofihore  System,  Docket  No.  RP97-1 46-000; 
Viking  Gas  Transmission  Company,  Docket 
No.  RP97-1 56-000:  Western  Gas  Interstate 
Company,  Docket  No.  RP97-160-000  and 
Williston  Basin  Interstate  Pipeline  Company, 
Docket  No.  RP97-1 48-000  (Not 
Consolidated). 

Take  notice  that  the  applicants 
referenced  above  tendered  for  filing  pro 
forma  tariff  sheets  by  the  December  2, 
1996  date  for  compliance  with  the 
Commission's  directives  in  Order  No. 
587. 

Order  No.  587  requires  pipelines  to 
reflect  changes  to  conform  to  the 
standards  adopted  by  the  Gas  Industry 
Standards  Boud  and  incorporated  into 
the  Commission's  Regulations  by  Order 
No.  587,  issued  July  17,  1996  in  Docket 
No.  RM96-1-O00. 

Each  applicant  states  that  copies  of  its 
filing  are  being  mailed  to  its 
jurisdictional  customers  and  interested 
state  regulatory  agencies. 

The  above-referenced  dockets  are 
being  noticed  together  due  to  the  lai^ 
number  of  filings  received.  The  filings 
are  not  being  consolidated.  Any  party 
who  wishes  to  file  a  motion  to  intervene 
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or  protest  must  file  a  separate 
intervention  or  protest  for  each  docket. 
Any  person  desiring  to  be  heard  or  to 
protest  any  of  the  abovef  filings  should 
file  a  motion  to  intervene  or  protest  for' 
each  with  the  Federal  Energy  Regulatory 
Commission,  888  First  Street,  N.E.. 
Washington,  D.C.  20426,  in  accordance 
with  Sections  385.214  and  385.211  of 
the  Commission's  Rules  and 
Regulations.  All  such  motions  or 
protests  must  be  filed  on  or  before 
December  23, 1996.  Protests  will  be 
considered  by  the  Commission  In 
determining  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  these  Slings  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room.  ' 

Linwood  A.  Watson,  Jr., 
Acting  Secretary. 
IFR  Doc.  96-31298  Filed  12-9-96;  8:45  am] 

BILLMQ  COOe  •MT-OI-M 

[Doctet  No.  RP97-37-001] 

Canyon  Creek  Compression  Company, 
Notice  of  Compliance  Riing 

December  4, 1996. 

Take  notice  that  on  November  27. 
1996,  Canyon  Creek  Compression 
Company  (Canyon)  tendered  for  filing  as 
part  of  its  FERC  Gas  Tariff,  Third 
Revised  Volume  No.  1,  Substitute  First 
Revised  Sheet  No.  132,  to  be  effective 
December  1, 1996. 

Canyon  states  that  the  purposes  of  the 
filing  is  to  comply  with  the 
Commission's  Letter  Order  issued  on 
November  14,  1996,  in  Docket  No. 
RP97-3  7-000. 

Canyon  requests  waiver  of  the 
Commission's  Regulations  to  the  extent 
necessary  to  permit  the  tariff  sheet 
submitted  to  become  effective  December 
1. 1996. 

Canyon  states  that  copies  of  the  filing 
are  being  mailed  to  all  parties  on  the 
official  service  list  in  Docket  No.  RP97- 
37-000. 

Any  f)erson  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission. 
888  First  Street,  N.E.,  Washington.  D.C. 
20426,  in  accc»-dance  with  Section 
385.211  of  the  Commission's  Rules  and 
Regulations.  All  such  protests  must  be 
filed  as  provided  in  Section  154.210  of 
the  Commission's  Regula^ons.  Protests 
will  be  considered  by  the  Commission 
in  determining  the  appropriate  action  to 
be  taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 


Copies  of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Ref^nce  • 
Room.  »    ''  '".        v       •'^ 

Lin%vood  A.  Watsoe.  fr.,  .  -^ 

Acting  Secretary. 

[FR  Doc.  96-31282  FUed  12-9-96;  8:45  ami 
BiUMG  COM  tm-e\-m  ^', : 


[Docket  Ma  RP97-a7-0011  :^ 

Colorado  Interetate  Gas  Company; 
Nottee  of  Tariff  Compliance  Hiing 

December  4, 1996. 

Take  notice  that  on  November  26 
1996,  Colorado  Interstate  Gas  Ccunpany 
(QG),  tendered  for  filing  as  part  of  its 
FERC  Gas  Tariff,  First  Revised  Volume 
No.  1,  the  tariff  sheets  identified  below 
to  be  effective  November  15. 1996: 

Substitute  Second  Revised  Sheet  No.  97 
Substitute  Third  Revised  Sheet  No.  123 
Substitute  First  Revised  Sheet  No.  157    , 

QG  states  that  the  instant  tariff  sheets 
are  filed  in  compliance  with  the 
Commission's  Order  issued  November 
14. 1996  in  Docket  No.  RP97-27-000. 
These  tariff  sheets  specify  Shipper's 
Maximum  Daily  Injection  Quantity  and 
Maximimn  Daily  Withdrawal  Quantity 
in  QG's  Rate  Schedules  NNT-1,  NNT- 
2  and  FS-1  Form  of  Service 
Agreements.  The  tariff  sheets  also 
modify  the  Agreements  to  state  that  QG 
will  continue  to  state  each  Shipper's 
Available  Daily  Withdrawal  Quantity  on 
QG's  Xpress  System.  •.; - 

QG  states  that  copies  of  the  filing 
were  served  upon  QG's  jurisdictional 
customers  and  public  bodies. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE,  Washington,  DC 
20426.  in  accordance  with  Section 
385.211  of  the  QHnmission's  Rules  of 
Practice  and  Procedure.  All  such 
protests  must  be  filed  as  provided  in 
Section  154.210  of  the  Commission's 
Regulations.  Protests  will  be  considered 
by  the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  the  protestants  parties 
to  the  proceedings.  Copies  of  this  filing 
are  on  file  with  the  Commission  and  are 
available  for  public  inspection  in  the 
Public  Reference  Room.  ..-.  :''■. .-. 

Linwood  A.  Watson,  Jr., 
Acting  Secretary. 

IFR  Doc.  96-31281  Filed  12-9-96;  8:45  am] 
MLLMQ  cooc  s/ir-ei-M 


[Docket  Na  TM97-»-32-000] 

Cotorado  interstate  Gas  Company; 
Notice  of  Tariff  HIing 

December  4. 1996. 

Take  notice  that  on  November  27. 
1996.  Colorado  hiterstate  Gas  Company 
(QG)  tendered  for  filing  as  part  of  its 
FERC  Gas  Tariff.  First  Revised  Volume 
No.  1.  Second  Revised  Sheet  No.  llA 
reflecting  an  increase  in  the  fuel 
reimbursement  percentage  for  Lost, 
Unaccounted-For  and  Other  Fuel  Gas 
from  0.62%  to  0.71%  effective  January 
1. 1997. 

QG  states  that  copies  of  this  fiUng 
have  been  served  on  QG's  jurisdictional 
customers  and  public  bodies. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission.- 
888  First  Street,  N.E.,  Washington,  D.Q 
20426,  in  accordance  with  Sections 
385.211  and  385.214  of  the 
Commission's  Rules  of  Practice  and 
Procedure.  All  such  motions  or  protests 
must  be  filed  in  accordance  with  section 
154.210  of  the  Commission's 
Regulations.  Protests  will  be  considered 
by  the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on 
file  with  the  Commission  and  are 
available  for  public  inspection  in  the 
Public  Reference  Room. 
Linwood  A.  Watson,  Jr., 
Acting  Secretary. 
(FR  Doc.  96-31291  Filed  12-9-96;  8:45  am] 

■HiJNa  COOK  «n7-01-M 


[Docket  Na  CP86-128-000] 

Eastern  Shore  Natural  Gas  Company; 
Notice  of  Technteal  Conference 

Take  notice  that  a  technical 
conference  will  be  convened  in  the 
above-docketed  proceeding  on 
Thursday,  December  12, 1996,  at  9:00 
a.m..  in  a  room  to  be  designated  at  the 
offices  of  the  Federal  Energy  Regulatory 
Commission.  888  First  Street.  NE.. 
Washington,  DC,  20426.  Any  party,  as 
defined  in  18  CFR  385.102(c).  any 
person  seeking  intervenor  status 
pursuant  to  18  CFR  385.214,  and  any 
participant,  as  defined  in  18  CFR 
385.102(b).  is  invited  to  participate. 

For  additional  information,  please 
contact  Carolyn  Van  Der  Jagt.  202-208- 
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2246.  or  Tom  Gooding,  202-206-1123, 

at  the  Commission. 

Linwood  A.  Watstm,  Jr.. 

Acting  Secretary.  ' 

[FR  Doc.  96-31275  Filed  12-»-96;  8:45  ami 

MLUNQ  COM  •717-01-M 

[Doctot  Na  TQ«7-a-23-00(q 

Eastern  Shore  Natural  Gas  Company; 
Notica  of  Proposed  Changes  in  FERC 
Gas  Tariff 

December  4, 1996. 

Take  notice  that  on  November  25, 
1996  Eastern  Shore  Natural  Gas 
Company  (ESNG)  tendered  for  filing 
certain  revised  tariff  sheets  in  the  above 
captioned  docket  as  part  of  its  FERC  Gas 
Tariff,  First  Revised  Volume  No.  1,  with 
a  proposed  effective  date  of  December  1, 
1996. 

ESNG  states  that  the  revised  tariff 
sheets  included  herein  are  being  filed 
pursuant  to  Section  21  of  the  General 
Terms  and  Conditions  of  ESNG's  Gas 
Tariff  to  reflect  changes  in  ESNG's 
jurisdictional  rates.  The  sales  rates  set 
forth  herein  reflect  an  increase  of 
$1.0491  per  dt  in  the  Commodity 
Charge,  as  measured  against  ESNG's 
Out-Of-Cycle  Quarterly  PGA  filing. 
Docket  No.  TQ97-1-23-000,  et.  al,  filed 
on  October  30, 1996  to  be  effisctive  on 
November  1, 1996. 

The  commodity  current  purchased  gas 
cost  adjustment  reflects  ESNG's 
projected  cost  of  gas  for  the  months  of 
December  1996  through  January  1997, 
and  has  been  calculated  using  its  best 
estimate  of  available  gas  supplies  to 
meet  ESNG's  anticipated  purchase 
requirements.  The  increased  gas  costs  in 
this  filing  are  a  result  of  higher  prices 
being  paid  to  producers/suppliers  under 
ESNG's  market-responsive  gas  supply 
contracts. 

ESNG  states  that  copies  of  the  filing 
have  been  served  upon  its  jurisdictional 
customers  and  interested  State 
Commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  N.E.,  Washington,  D.C. 
20426,  in  accordance  with  Sectioas 
385.211  and  385.214  of  the 
Commission's  Rules  of  Practice  and 
Procedure.  All  such  motions  or  protests 
must  be  filed  in  accordance  with 
Section  154.210  of  the  Commission's 
Regulations.  Protests  will  be  considered 
by  the  commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 


intervene.  Copies  of  this  filing  are  on 

file  with  the  Commission  and  are 

available  for  public  inspection. 

Linwood  A.  Watson,  Jr^ 

Acting  Secretary. 

[FR  Doc.  96-31295  Filed  12-«-96;  8:45  am] 

MUJNQ  OOOK  SnT-OI-M 


[Doctet  No.  aTV7-ia-000] 

El  Paso  Natural  Gas  Company;  Notica 
of  Tariff  Filing 

December  4, 1996. 

Take  notice  that  on  November  27, 
1996,  El  Paso  Natural  Gas  Company  (El 
Paso)  tendered  for  filing  to  become  part 
of  its  FERC  Gas  Tariff,  Second  Revised 
Volume  No.  1-A,  the  following  revised 
tariff  sheets  to  become  effective  January 
1, 1997: 

Third  Revised  Sheet  No.  256 
Third  Revised  Sheet  No.  257 

El  Paso  states  that  the  tendered  tariff 
sheets  update  the  identification  of  low 
and  high  load  factor  shippers  for 
purposes  of  assessing  the  Gas  Research 
Institute's  (GRI)  surcharges. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  N.E.,  Washington,  D.C. 
20426.  in  accordance  with  Sections 
385.214  and  385.211  of  the 
Commission's  Rules  and  Regulations. 
All  such  motions  or  protests  must  be 
filed  in  accordance  with  Sectiim 
154.210  of  the  Commission's 
Regulations.  Protests  will  be  considered 
by  the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on 
file  with  the  Commission  and  are 
available  for  public  inspection  in  the 
Public  Refisrence  Room. 
Linwood  A.  Watson,  Jr., 
Acting  Secretary. 

(FR  Doc.  96-31276  Piled  12-9-96;  8:45  ami 
BUMQ  oooc  snr-oi-M 


[Docket  Na  RP97-14»-00(q 

Gas  Research  Institute;  Notice  of 
Petition  for  Approval  of  Post-1997 
Funding  Meciianism 

December  4, 1996. 

Take  notice  that  on  December  2, 1996, 
Gas  Research  Institute  (GRI)  filed  a 
petition  requesting  approval  of  a  post- 
1997  funding  medhanism  for  the 
purpose  of  funding  its  Research  and 


Development  (R&D)  Program  in  1998 
and  1999. 

GRI  states  that  its  filing  is  made  in 
compliance  with  the  Commission's 
directive  that  it  must  file  by  March  1. 
1997  a  proposed  funding  mechanism  for 
post-1997  use. 

The  proposed  funding  mechanism 
involves  the  assessment  of  two  separate 
surchar^: 

•  a  Discountable  Commodity 
Surcharge  to  Pipeline  Shippers;  and 

•  a  Discountable  Volumetric 
Interstate  Delivery  Charge  to  Local 
Distribution  Companies  and  Intrastate 
Pipelines. 

According  to  GRI,  the  Discountable 
Commodity  Surcharge  to  Pipeline 
Shippers,  which  would  still  be  subject 
to  the  "discount  GRI  first"  rule,  would 
be  charged  to  shippers  whenever 
associated  commodity  charges  and  one- 
part  rates  are  at  or  above  maximum 
stated  tariff  rate  levels,  including  service 
provided  at  negotiated  rates.  GRI 
proposes  that  this  surcharge  be  assessed 
on  interstate  transportation  services 
(including  storage)  rendered  by  GRI's 
interstate  pipeline  members. 

The  revenue  generated  from  the 
assessment  of  this  surcharge  would  go 
to  fund  the  "Pipeline  and  Producer 
Subprogram",  which  consists  primarily 
of  R&D  on  supply,  transmission,  and 
related  environment  and  safety,  plus  an 
appropriate  share  of  Administrative  and 
Ciieneral  (A&G)  expenses. 

GRI  states  that  me  Discountable 
Volumetric  Interstate  Delivery  Charge  to 
Local  Distribution  Companies  and 
Intrastate  Pipelines  would  be  a 
volumetric  interstate  delivery  charge 
assessed  on  a  monthly  basis  to  local 
distribution  companies  (LDC's)  and 
intrastate  pipelines  to  fund  R&D  which 
would  be  of  particular  interest  to  LDCs, 
intrastate  pipelines,  and  customers 
behind  the  dty  gate.  This  surcharge 
would  be  discoimtable  only  to  a  "floor" 
that  is  established  for  each  LDC  and 
intrastate  pipeline. 

The  revenue  generated  from  this 
surcharge  would  be  used  to  fund  the 
"LDC  Subprogram",  which  consists 
primarily  of  R&D  on  distribution,  end 
use,  environment  and  safety,  plus  an 
appropriate  share  of  A&G  expenses. 

GRI  proposes  to  maintain  separate 
collection  accounts  for  revenue  - 
generated  for  each  subprogram,  so  that 
any  amounts  in  excess  of  a  particular 
subprogram's  current  year  R&D  funding 
requirement  could  be  applied  to  that 
subprogram's  subsequent  year  R&D 
funding  requirement. 

Any  person  desiring  to  be  heard  or  to 
protest  GRI's  petition  should  file  a 
motion  to  intervene  or  protest  with  the 
Federal  Energy  Regulatory  Commission, 


65036 
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888  First  Street,  N.E..  Washington.  D.C. 
20426,  in  accordance  with  Rules  214 
and  212  of  the  Commission's  Rules  of 
Practice  and  Procedure.  18  CFR  385.214 
and  385.211.  All  protests,  motions  to 
intervene  and  comments  should  be  filed 
on  or  before  [December  27,  1996.  All 
comments  and  protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to^make 
protestants  parties  to  this  proceeding. 
Copies  of  this  petition  are  on  file  with 
the  Commission  and  are  available  for 
public  inspection. 
Limwood  A.  Watson,  Jr., 
Acting  Secretary. 
[FR  Doc.  96-31296  Filed  12-9-96:  8:45  am] 

MLUNG  COOe  t717-01-M 

(Docket  No.  RP97-126-000] 

Iroquois  Gas  Transmission  System, 
L.P.;  Notice  of  Proposed  Changes  in 
FERC  Gas  Tariff 

December  4, 1996. 
Take  notice  that  on  November  29, 

1996,  Iroquois  Gas  Transmission 
System,  L.P.  (Iroquois)  tendered  for 
filing  as  part  of  its  FERC  Gas  Tariff,  First 
Revised  Volume  No.  1,  the  tariff  sheets 
listed  on  Appendix  A  to  the  filing,  with 
an  effective  date  of  January  1 ,  1997. 

Iroquois  states  that  the  filing  is  the 
second  and  final  general  Section  4  fiUng 
contemplated  in  its  initial  certificate 
issued  in  Docket  No.  CP89-634. 
According  to  Iroquois  the  proposed 
changes  would  decrease  its  rates  for 
transportation  services  and  permit  it  to 
recover  its  cost  of  service  of 
$150,382,130.  based  upon  the  twelve- 
month period  ended  July  31. 1996.  as 
adjusted  for  changes  through  April  30, 

1997.  Iroquois  also  states  that  it  is 
making  certain  minor  tariff  revisions  of 
a  clarifying  or  conforming  nature. 

Iroquois  states  that  copies  of  its  filing 
were  served  on  all  jurisdictional 
customers  and  interested  state 
commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street.  N.E.,  Washington,  D.C. 
20426.  in  accordance  with  Section 
385.211  or  385.214  of  the  Commission's 
Rules  of  Practice  and  Procedure.  All 
such  motions  or  protests  must  be  filed 
in  accordance  with  Section  154.210  of 
the  Commission's  Regulations.  Protests 
will  be  considered  by  the  Commission 
in  determining  the  appropriate  action  to 
be  taken  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 


must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection.  ji^-  - 

Linwood  A.  Watson,  Jr.,         -,''-'  r.  ■ 
Acting  Secretary. 

[FR  Doc  96-31286  Filed  12-9-96;  8:45  am] 
■LUNO  COK  tnt-«i-m 


[Dectet  Na  TM97-3-2S-00OI 

Mississippi  Rhrer  Transmission 
Corporation;  Notice  of  Proposed 
Ctianges  in  FERC  Gas  Tariff 

Deceiiit>er4.1996. 

Take  notice  that  on  November  27,  - 
1996,  Mississippi  River  Transmission 
Corporation  (MRT)  tendered  for  filing  to 
become  part  of  its  FERC  Gas  Tariff, 
Third  Revised  Volume  No.  1,  the 
following  tariff  sheets  with  a  proposed 
effective  date  of  January  1, 1997: 

Twenty-Second  Revised  Sheet  No.  5 
Twenty-Second  Revised  Sheet  No.  6 
Nineteenth  Revised  Sheet  No.  7 

N4RT  states  that  the  purpose  of  this 
filing  is  to  report  the  Miscellaneous 
Revenues  Flowthrough  Adjustment 
credit  applicable  to  the  period 
November  1,  1995  through  August  31, 
1996  for  the  cashout  of  onsystem  and 
offsystem  imbalances  pursuant  to 
Section  18  of  the  General  Terms  and 
Conditions  of  MRT's  FERC  Gas  Tariff. 

MRT  states  that  a  copy  of  this  filing 
is  being  mailed  to  each  of  MRT's 
customers  and  to  the  state  commissions 
of  Arkansas,  Illinois  end  Missouri. 

Any  person  desiring  to  be  heard  or  to 
protest  this  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street.  N.W.,  Washington.  DC 
20426,  in  accordance  with  Sections 
385.211  and  385.214  of  the 
Commission's  Rules  and  Regulations. 
All  such  motions  or  protests  must  be 
filed  as  provided  in  Section  154.210  of 
the  Commission's  Regulations.  Protests 
will  be  considered  by  the  Commission 
in  determining  the  appropriate  action  to 
be  taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference   . 
Room. 

Linwood  A.  Watson,  Jr„ 
Acting  Secretary. 
IFR  Doc.  96-31290  Filed  12-9-96;  8:45  am] 

OOOC  •717-«1-ll 


[DocfcM  No.  ll«O-0«-16-OO1] 

Mojave  Pipeline  Operating  Co.;  Notice 
of  HIIng 

December  4. 1996. 

Take  notice  that  on  November  15, 
T996.  Mojave  Pipeline  Operating 
Company  (Mojave]  filed  a  report  in       * 
response  to  the  Commission's  October 
18.  1996  ocder  requiring  Mojave  to 
identify  the  date  it  commenced 
transportation  transactions  with  each  of 
its  marketing  affiliates  and  explaining 
why  it  did  not  file  standards  of  conduct 
with  the  first  such  transportation 
transaction  began.  77  FERC  1  61,042 
(1996). 

Mojave  states  that  copies  of  this  filing 
have  been  mailed  to  all  parties  on  the 
official  service  list,  all  Mojave 
transportation  customers  and  affected 
state  regulatory  commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  N.E.,  Washington,  D.C. 
20426.  in  accordance  with  Rules  211  or 
214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
or  385.214).  All  such  motions  to 
intervene  or  protest  should  be  filed  on 
or  before  December  19. 1996.  Protests 
will  be  considered  by  the  Commission 
in  determining  the  appropriate  action  to 
be  taken  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commis^on  and  are  available  for  public 
inspection. 
Linwood  A.  Watson,  Jr., 
Acting  Secretary. 

[FR  Doc.  96-31277  Filed  12-9-96;  8:45  am] 
BttJJNO  0006  crir-oi-M 


[Docket  NOS.  TM97-4-16-000] 

National  Fuel  Gas  Supply  Corporation; 
Notice  of  Tariff  HIing 

December  4, 1996. 

Take  notice  that  on  November  29. 
1996.  National  Fuel  Gas  Supply 
Corporation  (National]  tendered  for 
filing  as  part  of  its  FERC  Gas  Tariff. 
Third  Revised  Volume  No.  1,  Fifteenth 
Revised  Sheet  No.  5A,  with  a  proposed 
effective  date  of  December  1. 1996. 

National  states  that  pursuant  to 
Article  II,  Section  2,  of  the  approved 
settlement  at  Docket  Nos.  RP94-367- 
000,  et  al..  National  is  required  to 
recalculation  the  maximum 
Intemiptible  Gathering  (IG)  rate 
monthly  and  to  charge  that  rate  on  the 
first  day  of  the  following  month  if  the 
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result  is  an  IG  rate  mcHe  than  2  cents 
above  or  below  the  IG  rate  as  calculated 
under  Section  1  of  Article  II.  The 
October  recalculation  produced  an  IG 
rate  of  9  cents  per  dth. 

National  further  states  that,  as 
required  by  Article  II.  Section  4, 
National  is  filing  a  revised  tariff  sheet 
within  30  days  of  the  effective  date  for 
the  revised  IG  rate. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  N.E..  Washington,  D.C, 
20426,  in  accordance  with  Sections 
385.211  and  385.214  of  the    * 
Commission's  Rules  of  Practice  and 
Procedure.  All  such  motions  or  protests 
must  be  filed  in  accordance  with 
Section  154.210  of  the  Commission's 
Regulations.  Protests  will  be  considered 
by  the  Commission  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on 
file  with  Commission  and  are  available 
for  public  inspection. 
Linwood  A.  WatMO,  Jr^ 
Acting  Secretaiy. 

(PR  Doc  96-31282  Filed  12-9-96;  8:45  am] 
■UMO  0008  STir-OI-M 

[Docket  No.  TM97-6-1»-000] 

National  Fuel  Gas  Supply  Corporation: 
Notlca  of  Tariff  FUlng 

December  4, 1996. 

Take  notice  that  on  November  29, 
1996,  National  Fuel  Gas  Supply 
Corporation  (National)  tendered  for 
filing  as  part  of  its  FERC  Gas  Tariff, 
Third  Revised  Volume  No.  1,  Sixteenth 
Revised  Sheet  No.  5A  and  Third 
Revised  Sheet  No.  29,  with  a  proposed 
effective  date  of  January  1,  1997. 

National  states  that  pursuant  to 
Article  HI,  Section  1,  of  the  approved 
settlement  at  Docket  Nos.  RP94-367- 
000,  et  al..  National  is  required  to 
recalculate  the  maximimi  Firm 
Gathering  (FG)  rate  annoally  to  reflect: 
(a)  the  changes  in  the  FG  reservation 
determinants  based  on  the  FG 
throughput  for  the  prior  12  months 
ended  October  31;  (b)  an  annual 
reduction  of  2.5  percent  in  direct 
(^ration  and  Maintenance  Costs;  (c) 
the  costs  resulting  from  operation  of 
Sections  2  and  3  of  Article  III  of  the 
settlement;  and  (d)  changes  in  the  IG 
revenues  to  be  subtracted  from  the 
Gathering  Cost-of-Service  based  on  the 
maximum  IG  rate  in  effect  each  month 
during  the  prior  12  months  ended 


October  31  times  the  IG  throughput  fat 
that  same  period.  The  recalculation 
produced  an  FG  rate  of  $7.22  per  dth. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street  NJ:.,  Washington,  D.C. 
20426,  in  accordance  wiUi  Sections 
385.211  or  385.214  of  the  Commission's 
Riiles  of  Practice  and  Procedvue.  All 
such  motions  or  protests  must  be  filed 
in  accordance  with  Section  154.210  of 
the  Commission's  Regulations.  Protests 
will  be  considered  by  the  Commission 
in  determining  the  appropriate  action  to 
be  taken  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  fihng  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 

Linwood  A.  Watson,  Jr.,  ' 
Acting  Secretary. 
(FR  Doc.  96-31293  Filed  12-»-^;  8:45  am] 

■LUNQ  OOOS  t717-01-M 

[Docket  No.  RP96-'«00-007] 

Northwest  PIpeUne  Corporation;  Notice 
of  Compliance  Filing 

December  4. 1996. 

Take  notice  that  on  November  27, 
1996,  Northwest  Pipeline  Corporation 
(Northwest)  tendered  for  filing  as  part  of 
its  FERC  Gas  Tariff,  Third  Revised 
Volume  No.  1,  the  following  tariff 
sheets,  to  become  effective  May  23, 
1996: 

Second  Revised  Sheet  No.  204 
Third  Revised  Sheet  No.  250 
Second  Revised  Sheet  No.  251 
Second  Revised  Sheet  No.  252 

Northwest  states  that  the  piupose  of 
this  filing  is  to  comply  with  the 
directives  of  the  Commission's  October 
18, 1996  letter  order  in  Docket  Nos. 
RP9&-409-000, 005,  and  006,  which 
addresses  the  Joint  Offer  of  Settlement 
Relating  to  Gas  Processing  filed  on  May 
24, 1996,  with  respect  to  the  processing 
of  Northwest's  mainline  gas  at  Williams 
Gas  Processing  filed  on  May  24, 1996, 
with  respect  to  the  processing  of 
Northwest's  mainline  gas  at  Williams 
Gas  Processing's  Ignado  Plant. 

Northwest  states  tbat  the  purpose  of 
this  filing  is  to  include  a  provision  in 
Northwest's  tariff  stating  that  it  will 
credit  to  its  customers  all  revenues  it 
receives  from  liquids  processing  of  its 
mainline  gas  at  the  Ignacio  Plant, 
pursuant  to  the  terms  of  the  Settlement 
with  its  jurisdictional  customers. 

Any  person  desiring  to  protest  this 
filing  should  file  a  protest  with  the 


IMeral  Energy  Regulatory  Commission. 
888  First  Street,  N.E.,  Washington,  DC 
20426,  in  accordance  with  Section 
385.211  of  the  Commission's  Rules  and 
Regulations.  All  such  protests  must  be 
filed  as  provided  in  Section  154.210  of 
the  Commission's  Regulations.  Protests 
will  be  considered  by  the  Commission 
in  determining  the  appropriate  action  to 
be  taken,  but  will  not  serve  to  make 
protestants  parties  to  the  prdceeding. 
Copies  of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Ro^. 

Linwood  A.  Wataoa,  Jr., 
Acting  Secretary. 

(FR  Doc  96-31279  Filed  12-9-96;  8:45  am] 
■UMQ  COM  (Tir-ei-a 

[Docket  No.  TM97-2-86-000) 

Pacific  Qas  Transmission  Company; 
Notlca  of  Compllanca  Filing 

December  4, 1996. 

Take  notice  that  on  November  27, 
1996,  Pacific  Gas  Transmission 
Company  (PGT)  tendered  for  filing  as 
part  of  its  FERC  Gas  Tariff,  First  Revised 
Volume  No.  1-A:  Fifteenth  Revised 
Sheet  No.  5;  and  as  part  of  its  FERC  Gas 
Tariff,  Second  Revimd  Volume  No.  1: 
Twelfth  Revised  Sheet  No.  7.  PGT 
requested  the  above-referenced  tariff 
sheets  become  effective  January  1, 1997. 

PGT  asserts  that  the  purpose  of  this 
filing  is  to  comply  with  Paragraphs  37 
and  23  of  the  terms  and  conditions  of 
First  Revised  Volume  No.  1-A  and 
Second  Revised  Voliune  No.  1, 
respectively,  of  its  FERC  Gas  Tariff, 
"Adjustment  for  Fuel,  Line  Loss  and 
Other  Unaccounted  For  Gas 
Percentages. "  These  tariff  changes 
reflect  an  increase  in  PCTs  fiiel  and  line 
loss  siuchaige  percentage  to  become 
effective  July  1. 1996.  Also  included,  as 
reqiiired  by  Paragraphs  37  and  23,  are 
workpapers  showing  the  derivation  of 
the  current  fuel  and  line  loss  percentage 
in  effect  for  each  month  the  fuel 
tracking  mechanism  has  been  in  effiect 

PGT  mrther  states  that  a  copy  of  this 
filing  has  been  served  on  PGT's 
jurisdictional  customers  and  interested 
state  regulatory  agencies. 

Any  person  desiring  to  be  heard  or 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street.  N.E..  Washington,  D.C  _ 
20426,  in  accordance  with  Secticms 
385.214  and  385.211  of  the 
Commission's  Rules  of  Practice  and 
Procedure.  AU  such  motions  or  protests 
must  be  filed  as  provided  in  Section 
154.210  of  the  Commission's 
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Regulations.  Protests  will  be  con8idere4 
by  tbe  Commission  in  detennining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copries  of  this  filing  are  on 
file  with  the  Commission  and  are 
available  for  public  inspection  in  the 
Public  Reference  Room. 
LiDwood  A.  1j|[«tion.  Jr^ 
Acting  Secretary. 
(FR  Doc.  96-31288  Filed  12-»^96;  8:45  am) 

■LUNO  COOC  ITIT-OI-M 

[Doetot  No.  RP96-348C000] 

Panhandle  Eaatem  Pipe  Line 
Corporation;  Notice  of  Technical 
Conference 

December  5, 1996. 

In  the  Commission's  order  issued  on 
September  30, 1996,  in  the  above- 
captioned  proceeding,  the  Conunission 
held  that  the  filing  raises  certain  issues 
for  which  a  technical  conference  is  to  be 
convened. 

The  conference  to  address  the  issues 
has  been  scheduled  for  Thursday, 
December  19, 1996.  at  10:00  a.m.  in  a 
room  to  be  designated  at  the  offices  of 
the  Federal  Energy  Regulatory 
Commission,  888  First  Street,  N£., 
Washmgton.  D.C.  20426. 

All  interested  persons  and  Staff  are 
permitted  to  attend. 
Uia  D.  CadieU. 
Secretary. 
IFR  Doc  96-31390  Filed  12-9-^96;  8:45  am) 

■UMQCOOt  •717-01-41 

[Doctot  No.  CP»3-«8-002] 

PNM  Qa»  Services,  a  Division  of  Put)ilc 
Service  Company  of  New  Mexico; 
Notice  of  Amendment 

December  5, 1996. 

Take  notice  that  on  November  25, 
1996,  PNM  Gas  Services,  a  Division  of 
Public  Service  Company  of  New  Mexico 
(PNM  Gas  Services),  located  at  Alvarado 
Square,  Albuquerque,  New  Mexico 
87158,  filed  an  asiendment  in  Docket 
No.  CP93-98-002,  pursuant  to  Section  3 
of  the  Natxiral  Gas  Act  (NGA)  and  Part 
153  (A  the  Commission's  Regulations 
under  the  NGA,  seeking  to  amend  the 
Presidential  Permit  issued  August  6, 
1993,  to  reflect  the  new  name  of  the 
company  holding  the  Presidential 
Permit 

Specifically,  the  Presidential  Permit 
issiusd  in  Docket  No.  CP93-98-000  was 
to  Gas  Company  of  New  Mexico,  a 
Division  of  Public  Service  Company  of 
New  Mexico  (Gas  Company  of  New 


Mexico).  The  amendment  sought  herein 
would  simply  reflect  the  name  change 
from  Gas  Company  of  New  Mexico. 
PNM  Gas  Services  states  that  the  change 
only  reflects  a  change  in  the  name  of  the 
division  conducting  business;  ho  change 
of  ownership  occurred. 

Any  person  desirii^  to  be  heard  or  to 
make  any  protest  with  reference  to  said 
petition  should,  on  or  before  December 
26;  1996,  6le  with  the  Federal  Energy 
Regulatory  Commission,  888  First 
Street,  N.E.,  Washington,  DC  20426,  a 
petition  to  intervene  or  protest  in 
accordance  with  the  requirements  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.211  or  385.214) 
and  the  Regulations  under  the  NGA  (18 
CFR  157.10).  All  protests  filed  with  the 
Commission  will  be  considered  by  it  in 
determining  the  appropriate  action  to  be 
taken  but  will  not  serve  to  make  the 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  b«:ome  a  party 
to  a  proceeding  or  to  participate  as  a 
party  in  any  hearing  therein  must  file  a 
petition  to  intervene  in  accordance  with 
the  Commission's  Rules.  Any  person 
who  has  heretofore  filed  need  not  file 
again.  »  .     >       .. 

LoiaD.CatlMU, 

Secretary.  '*      -"'■■ 

[FR  Doc.  96-31389  Filed  12-»-46;  8:45  am] 
MJJNQ  OOOe  •717-01-11 

[Docket  No.  TM97-2-111-00ai 

Stsuben  Gas  Storage  Company;  Notice 
of  Propoaed  Changee  in  FERC  Qaa 
Tariff  Annual  Charges  Adlustment 
Clauae  Provisions 

December  4, 1996. 

Take  notice  that  on  November  17, 
1996,  Steuben  Gas  Storage  Company 
(Steuben)  tendered  for  filing  as  part  of 
its  FERC  Gas  Tariff,  Original  Volume 
No.  1,  First  Revised  Sheet  No.  5,  to 
become  effective  October  1, 1996. 

Steuben  states  that  First  Revised 
Sheet  No.  5  reflects  the  new  ACA  rate 
to  be  charged  per  the  Annual  Charge 
Adjustment  clause  provisions 
established  by  the  Commission  in  Order 
No.  472,  issued  on  May  29,  1987.  The 
new  ACA  rate  to  be  chafed  by  Steuben 
will  be  effective  October  1, 1996. 

Steuben  states  that  copies  of  the  filing 
were  served  upon  the  company's 
jurisdictional  customers. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Conunission,  888 
First  Street,  N.E.,  Washington,  D.C. 
20426,  in  accordance  with  Sections 
385.214  and  385.211  of  the 
Commission's  Rules  and  Regulations. 


All  such  motions  or  protests  must  be 
filed  in  accordance  with  Section 
154.210  of  the  Commission's 
Regulations.  I*rotests  will  be  considered 
by  the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  miist  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on 
file  with  the  Commission  and  are 
available  for  public  inspection  in  the 
Public  Reference  Room. 
Linwood  A  .Wataen.  Jr.. 
Acting  Secretary. 

(FR  Doc.  96-31289  Filed  12-9-96;  8:45  am] 
MLLMQ  coot  %717-«1-a 


[Docket  No.  RP97-3»-001] 

Stingray  Pipeline  Company;  Notico  of 
Compliance  FHIng 

December  4, 1996. 

Take  notice  that  on  November  27. 
1996,  Stingray  Pipeline  Company 
(Stingray)  tendered  for  filing  as  part  of 
its  FERC  Gas  Tariff.  Third  Revised 
Volume  No.  1,  Substitute  First  Revised 
Sheet  No.  140,  to  be  effective  December 
1, 1996. 

Stingray  states  that  the  purpose  of  the 
filing  is  to  comply  with  the 
Commission's  Letter  Order  issued  on 
November  14, 1996,  in  Docket  No. 
RP97-39-000. 

Stingray  requests  waiver  of  the 
Conunission's  Regulations  to  the  extent 
necessary  to  permit  the  tariff  sheet 
submitted  to  become  effective  December 
1.1996. 

Stingray  states  that  copies  of  the  filing 
are  being  mailed  to  all  parties  on  the 
official  service  list  in  Docket  No.  RP97-  ' 
39-000. 

Any  peirson  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  N.E..  Washington,  D.C 
20426,  in  accordance  with  Section 
385.211  of  the  Commission's  Rules  and 
Regulations.  All  such  protests  must  be 
filed  as  provided  in  Section  154.210  of 
the  Commission's  Regulations.  Protests 
will  be  considered  by  the  Commission 
in  determining  the  appropriate  action  to 
be  taken,  but  will  not  serve  to  make 
protestants  puties  to  the  proceeding. 
Copies  of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room. 

LiBWOod  A  Wataoo.  Jr.. 
Acting  Secretary. 

(FR  Doc.  96-31284  Filed  12-9-96;  8:45  am] 
BRJJNO  C00C*n7-t1-M 
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[Poctot  No.  RPS7-38-001] 

Trailblazer  Pipeline  Company;  Notice 
of  Compliance  Filing 

December  4, 1996. 

Take  notice  that  on  November  29, 
1996,  Trailblazer  Pipeline  Company 
(Trailblazer)  tendered  for  filing  as  part 
of  its  FERC  Gas  Tariff,  Third  Revised 
Volume  No.  1,  Substitute  First  Revised 
Sheet  No.  139,  to  be  effective  December 
1. 1996. 

Trailblazer  states  that  the  purpose  of 
the  filing  is  to  comply  with  the 
Commission's  Letter  Order  issued  on 
November  14, 1996,  in  Doclcet  No.  • 
RP97-38-O00. 

Trailblazer  requests  waiver  of  the 
Commission's  Regulations  to  the  extent 
necessary  to  permit  the  tariff  sheet 
submitted  to  become  effiective  E)ecember 
1,1996. 

Trailblazer  states  that  copies  of  the 
filing  are  being  mailed  to  all  parties  on 
the  official  service  list  in  Docket  No. 
RP97-38-O00. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
FederaJ  Regulatory  Commission,  888 
First  Street,  N.E.  Washington,  DC  20426, 
in  accordance  with  Section  385.2^11  of 
the  Commission's  Rules  and 
Regulations.  All  such  protests  must  be 
filed  as  provided  in  Section  154.210  of 
the  Commission's  Regulations.  Protests 
will  be  considered  by  the  Commission 
in  determining  the  appropriate  action  to 
be  taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Copies  of  this  filing  are  on  file  with  the 
Commissipn  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room. 

Linwood  A.  Watson,  Jr.. 
Acting  Secretary. 
|FR  Doc.  96-31283  Filed  12-9-96:  8:45  am] 

aaUNQ  CODE  a717-01-M  - 


[Docket  No.  RP9S-352-001] 

Transwestem  Pipeline  Company; 
Notice  of  Proposed  Changes  in  FERC 
Gas  Tariff 

December  4, 1996. 

Take  notice  that  on  December  2, 1996, 
Transwestem  Pipeline  Company 
(Transwestem)  tendered  for  filing  as 
part  of  its  FERC  Gas  Tariff,  Second 
Revised  Volume  No.  1 ,  the  following 
tariff  sheets,  with  an  effective  date  of 
JailMary  1.1997:  :^': 

14th  Revised  Sheet  No.  48 

3rd  Revised  Sheet  No.  64A  -•  •■    .- 

Original  Sheet  No.  64 A.  1 

Original  Sheet  No.  64A.2 

Original  Sheet  No.  64A.3 

12th  Revised  Sheet  No.  80 


Transwestem  states  that  the  purpose 
of  this  filing  is  to  comply  with  the 
Commission's  November  15, 1996  order 
accepting  Transwestem 's  application  for 
participation  in  a  experimental  pilot 
program  removing  the  price  ceilings 
fit)m  secondary  market  transactions,  and 
ordering  Transwestem  to  file  tariff 
sheets  to  inflect  participation  in  such 
program. 

Transwestem  states  that  copies  of  the 
filing  were  served  on  its  gas  utility 
customers,  interested  state 
commissions,  and  all  parties  to  this 
proceeding. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington,  DC, 
20426,  in  accordance  with  Section 
385.211  of  the  Commission's  Rules  of 
Practice  and  Procedure.  All  such 
protests  must  be  filed  in  accordance 
with  Section  154.210  of  the 
Commission's  Regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Copies  of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Linwood  A.  Watson,  Jr., 
Acting  Secretary. 
[PR  Doc.  96-31280  Filed  12-9-96;  8:45  am) 

BILLMQ  CODE  (717-01-11 

[Doclcet  No.  RP97-106-000I 

Vilcing  Gas  Transmission  Company; 
Notice  of  It  Revenue  Crediting  Report 

December  4, 1996. 

Take  notice  that  on  November  26, 
1996,  Viking  Gas  Transmission 
Company  (Viking)  tendered  for  filing  a 
report  of  intermptible  throughput  and 
revenues  for  the  period  of  November  1, 
1995  through  October  31, 1996.  Viking 
also  stated  that  Viking  did  not  have 
sufficient  net  intermptible  revenues 
during  that  period  to  trigger  an 
obligation  under  Article  5,  Section  4  of 
Viking's  Rate  Schedule  IT,  to  credit  net 
intermptible  revenues  to  Viking's  finn 
shippers. 

Viking  states  that  copies  of  its  filing 
have  been  mailed  to  all  of  its 
jurisdictional  customers  and  to  affected 
state  regulatory  commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  N.E.,  Washington,  D.C., 
20426,  in  accordance  with  Sections 
385.211  or  385.214  of  the  Commission's 
Rules  of  Practice  and  I^rocedure.  All 


such  motions  or  protests  must  be  filed 

on  or  before  December  11, 1996.  Protests 

will  be  considered  by  the  Commission 

in  determining  the  appropriate  action  to 

be  taken  but  will  hot  serve  to  make 

protestants  parties  to  the  proceeding. 

Any  person  wishing  to  become  a  party 

must  file  a  motion  to  intervene.  Copies 

of  this  filing  are  on  file  with  the 

Commission  and  are  available  for  pubUc 

inspection. 

Linwood  A.  Watson.  Jr., 

Acting  Secretary. 

(FR  Doc.  96-31285  Filed  12-9-96:  8:45  am) 

BRJJNQ  COOC  tm-t-U 


[Doctet  Na  TQ97-1-3»-0001 

West  Texas  Qas,  Inc.;  Notice  of 
Proposed  Changes  In  FERC  Qas  Tariff 

December  4, 1996. 

Take  notice  that  on  November  27, 
1996,  West  Texas  Gas,  Inc.  (WTG), 
tendered  for  filing  proposed  changes  in 
its  FERC  Gas  Tariff,  First  Revised 
Volume  No.  1.  WTG  submitted  Twenty- 
First  Revised  Sheet  No.  4  to  be  effective 
January  1, 1997.  This  tariff  sheet  and  the 
accompanying  explanatory  schedules 
constitute  WTG's  quarteriy  PGA  filing 
submitted  in  accordance  with  the 
piuchased  gas  adjustment  provisions  of 
Section  19  of  the  General  Terms  and 
Conditions  of  WTG's  FERC  Gas  Tariff, 
First  Revised  Volume  No.  1. 

WTG  states  that  copies  of  the  filing 
were  served  upon  WTG's  customers  and 
interested  state  commissions. 

Any  persons  desiring  to  be  heard  or 
to  protest  said  filing  should  file  a 
motion  to  intervene  or  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  N.E.,  Washington,  D.C 
20426,  in  accordance  with  Sections 
385.214  and  385.211  of  the 
Commission's  Rules  and  Regulations. 
All  such  motions  or  protests  must  be 
filed  as  provided  in  Section  154.210  of 
the  Commission's  Regulations.  Protests 
will  be  considered  by  the  Commission 
in  determining  the  appropriate  action  to 
be  taken,  but  will  not  serve  to  make  the 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
insi)ection  in  the  Public  Refierence 
Room. 

Linwood  A.  Watson,  Jr.. 
Acting  Secretary. 
[FR  Doc.  96-31294  Filed  12-9-96;  8:45  am) 
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(Dockal  Na  MT97-2-000] 

Williams  Natural  Qas  Company;  Notice 
of  Proposed  Char>g«8  in  FERC  Qas 
Tariff 

December  4, 1996. 

Take  notice  that  on  November  26, 
1996.  Williams  Natural  Gas  Company 
(WNG)  tendered  for  filing  to  become 
part  of  its  FERC  Gas  Tariff,  Second 
Revised  Volume  No.  1,  the  following 
tariff  sheet  to  be  effective  December  26, 
1996: 
Third  Revised  Sheet  No.  221 

WNG  states  that  this  filing  is  being 
made  to  update  WNG's  tariff  in 
compliance  with  18  CFR  Part 
250.16(b)(1),  which  requires  an 
interstate  natural  gas  pipeline  to  report 
any  changes  which  occur  to  the  list  of 
operating  personnel  and  facilities 
shared  by  the  interstate  natural  gas 
pipeline  and  its  marketing  or  brokering 
affiliates. 

WNG  states  that  a  copy  of  its  filing 
was  served  on  all  jurisdictional 
customers  and  interested  state 
commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  N.E.,  Washington,  D.C. 
20426,  in  accordance  with  Sections 
385.214  or  385.211  of  the  Commission's 
Rules  and  Regulations.  All  such  motions 
or  protests  must  be  filed  as  provided  in 
Section  154.210  of  the  Commission's 
Regulations.  Protests  will  be  considered 
by  the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceedings.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on 
file  with  the  Commission  and  are 
available  for  public  inspection  in  the 
Public  Reference  Room. 
Linwood  A.  Watson,  Jr., 
Acting  Secretary. 

[PR  Doc.  9&-31278  Filed  12-ft-96;  8:45  am] 
MLUNQ  oooc  srir-oi-M 


[Docket  No.  TM97-2-43-000] 

Williams  Natural  Gas  Company;  Notice 
of  Proposed  Changes  in  FERC  Gas 
Tariff 

December  4, 1996. 

Take  notice  that  on  November  27, 
1996,  Williams  Natural  Gas  Company 
(WNG)  tendered  for  filing  to  become 
part  of  its  FERC  Gas  Tariff,  the  following 
tariff  sheets  to  be  effective  January  1, 
1997: 


Second  Revised  Vohime  No.  1 

Fourth  Revised  Sheet  No.  6B 
Alternate  Fourth  Revised  Sheet  Na  6B 

Original  Vofaaae  No.  2  v  >    : 

Third  Revised  Sheet  No.  362  %    '-^ 

WNG  states  that  this  filing  is  being 
made  pursuant  to  Article  13  of  the 
Genera]  Terms  and  Conditions  of  its 
FERC  Gas  Tariff  to  reflect  revised  fuel 
and  loss  reimbursement  percentages. 
The  percentages  are  based  on  actual  fuel 
and  loss  for  the  twelve  months  ended 
September  30, 1996. 

WNG  states  that  a  copy  of  its  filing 
was  served  on  all  jurisdictional 
customers  and  interested  state  ;  .^ 

commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  this  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  N.E.,  Washington,  D.C. 
20426,  in  accordance  with  Sections 
385.214  and  385.211  of  the 
Commission's  Rules  and  Regulations. 
All  such  motions  or  protests  must  be 
filed  as  provided  in  Section  154.210  of 
the  Commission's  Regulations.  Protests 
will  be  considered  by  the  Commission 
in  determining  the  appropriate  action  to 
be  taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room. 

Linwood  A.  Watson,  Jr., 
Acting  Secretary. 
(PR  Doc.  96-31287  Filed  12-9-96;  8:45  am) 

BILUNa  COOS  •717-tl-M 

[Doctot  Na  ER97-661-000,  et  •!.] 

Souttiem  Company  Services,  Inc.,  et 
al.  Electric  Rate  and  Corporate 
Regulation  Filings 

December  4, 1996. 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

1.  Southern  Company  Services,  Inc. 

[Docket  No.  ER97-551-0001 

Take  notice  that  on  November  22, 
1996,  Southern  Company  Services,  Inc. 
(SCSI),  acting  on  behalf  of  Alabama 
Power  Company,  Georgia  Power 
Company,  Gulf  Power  Company, 
Mississippi  Power  Company  and 
Savannah  Electric  and  Power  Company 
(collectively  referred  to  as  "Southern 
Companies")  filed  eight  (8)  service 
agreements  under  Southern  Companies' 
Market-Bared  Rate  Power  Sales  Tariff 
(FERC  Electric  Tariff,  Original  Volume 


No.  4)  with  the  following  entities:  (i) 
Duke  Power  Company;  (ii)  Heartland 
Energy  Services.  Inc.;  (iii)  LG&E  Power 
Marketing,  Inc.;  (iv)  Santee  Cooper;  (v) 
Koch  Power  Services,  Inc.;  (vi)  The 
Power  Company  of  America;  (vii) 
MidCon  Power  Services  Corp;  and  (viii) 
lUC  Power  Services.  SCSI  states  that  the 
service  agreements  will  enable  Southern 
Companies  to  engage  in  short-term 
market-based  rate  transactions  with  this 
entity. 

Comment  date:  December  18, 1996,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

2.  MidAmerican  Energy  Company 

(Docket  No.  ER97-552-000) 

Take  notice  that  on  November  22, 
1996,' MidAmerican  Energy  Company 
(MidAmerican),  106  East  Second  Street, 
Davenport.  Iowa  52801,  filed  with  the 
Commission  a  Non-Firm  Transmission 
Service  Agreement  with  NorAm  Energy 
Services,  Inc.  (NorAm)  dated  October 
28, 1996,  entered  into  pursuant  to 
MidAmerican 's  Open  Access 
Transmission  Tariff. 

MidAmerican  requests  an  effective 
date  of  October  28, 1996,  for-the 
Agreement  with  NorAm,  and 
accordingly  seeks  a  waiver  of  the 
Commission's  notice  requirement. 
MidAmerican  has  served  a  copy  of  the 
filing  on  NorAm,  the  Iowa  Utilities 
Board,  the  Illinois  Commerce 
Commission  and  the  South  Dakota 
Public  Utilities  Commission. 

Comment  date:  December  18, 1996,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

3.  Allegheny  Power  Service 
Corporation,  on  behalf  of  Monongahela 
Power  Company,  The  Potomac  Edison 
Company  and  West  Penn  Power 
Company  (Allegheny  Power) 

[Docket  No.  ER97-553-000I 

Take  notice  that  on  November  22, 
1996,  Allegheny  Power  Service 
Corporation  on  behalf  of  Monongahela 
Power  Company,  The  Potomac  Edison 
Company  and  West  Penn  Power 
Company  (Allegheny  Power)  filed 
Supplement  No.  17  to  add  two  (2)  new 
Customers  to  the  Standard  Generation 
Service  Rate  Schedule  under  which 
Allegheny  Power  offers  standard 
generation  and  emergency  service  on  an 
hourly,  daily,  weekly,  monthly  or  yearly 
basis.  Allegheny  Power  requests  a 
waiver  of  potice  requirements  to  make 
service  available  as  of  November  21,  ^ 
1996,  to  Equitable  Power  Services 
Company  and  lUinova  Power  Marketing, 
Inc. 

Copies  of  the  filing  have  been 
provided  to  the  Public  Utilities 
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Commission  of  Ohio,  the  Pernisylvania 
Public  Utility  Commission,  the 
Maryland  Public  Service  Commission, 
the  Virginia  State  Corporation 
Commission,  the  West  Virginia  Public 
Service  Commission,  and  all  parties  of 
record. 

Comment  date:  December  18, 1996,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

-4.  British  Columbia  Powm*  Kxchange 
Corporation  British  Columbia  Power 
Exchange  Corporation 

(Docket  No.  ER97-556-000:  Docket  No. 
BL95-62-O00  (Not  Consolidated)) 

Take  notice  that  on  Novonber  22, 
1996,  the  British  Columbia  Power 
Exchange  Corporation  (Powerex), 
tendered  for  filing  pursuant  to  Rules  205 
and  207, 18  CFR  385.205  and  385.207, 
a  petition  for  waivers  and  blanket 
approvals  under  various  regulations  of 
the  Commission  and  for  an  order 
accepting  its  FERC  Electric  Rate 
Schedule  No.  1  to  be  effective  at  the 
earliest  possible  date  but  no  later  than 
60  days  from  the  date  of  its  filing. 

Powerex  intends  to  market  electrical 
energy  and  capacity  to  wholesale 
customers  at  delivery  points  within  the 
United  States.  In  transactions  where 
Powerex  sells  electric  energy  or 
capacity,  it  proposes  to  make  such  sales 
at  rates  and  on  terms  and  conditions 
agreed  to  with  the  purchasing  party. 
Powerex  will  enter  into  both  physical 
and  financial  transactions.  As  outlined 
in  the  petition,  Powerex  is  an  affiliate  of 
the  British  Colvunbia  Hydro  and  Power 
Authority,  an  integrated  electric  utiUty 
serving  customers  in  British  Columbia, 
Canada. 

If  the  Commission  grants  such 
waivers  and  authorizations,  then 
Powerex  requests  that  the  Commission 
terminate  Docket  No.  EL95-62-000, 
without  prejudice  to  Powerex 
reasserting  ^e  arguments  raised  in  its 
Petition  for  Declaratory  Order  in  Docket 
No.  EL95-62-000  in  other  Conunission 
proceedings. 

Comment  date:  December  18, 1996,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

5.  Boston  Edison  Company 

(Docket  No.  ER97-S57-OOOJ 

Take  notice  that  on  November  22. 
1996,  Boston  Edison  Company  (Boston 
Edison),  tendered  for  filing  a  Service 
Agreement  and  Appendix  A  under 
Original  Volume  No.  6,  Power  Sales  and 
Exchange  Tariff  (Tariff)  for  Public 
Service  Electric  &  Gas  Company 
(PSE&G).  Boston  Edison  requests  that 
the  Service  Agreement  become  effiective 
as  of  November  1, 1996. 


Edison  states  that  it  has  served  a  copy 
of  this  filing  on  PSE&G  and  the 
Massachusetts  Department  of  Public 
Utilities. 

Comment  date:  December  18, 1996,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

6.  Boston  Edison  Company 

(Docket  No.  ER97-S58-000I 

Take  notice  that  on  November  22, 
1996.  Boston  Edison  Company  (Boston 
Edison),  tendered  for  filing  a  Service 
Agreement  imder  Original  Volimie  No. 
8,  FERC  Order  888  Tariff  (Tariff)  for  AIG 
Trading  Corporation  (AIG).  Boston 
Edison  requests  that  the  Service 
Agreonent  become  effective  as  of 
November  1, 1996. 

Edison  states  that  it  has  served  a  copy 
of  this  filing  on  AIG  and  the 
Massachusetts  Department  of  Public 
Utilities. 

Comment  date:  December  18, 1996,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

7.  Bostim  Edison  Company 

(Docket  No.  ER97-559-000)  • 

Take  notice  that  on  November  22, 
1996,  Boston  Edison  Company  (Boston 
Edison),  tendered  for  filing  a  Service 
Agreement  under  original  Volume  No. 

8.  FERC  Order  888  Tariff  (Tariff)  for 
Morgan  Stanley  Capital  Group  Inc. 
(Morgan).  Boston  Edison  requests  that 
the  Service  Agreement  become  effective 
as  of  November  1, 1996. 

Edison  states  that  it  has  served  a  copy 
of  this  filing  on  Morgan  and  the 
Massachusetts  Department  of  Public 
Utilities. 

Comment  date:  December  18, 1996,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

8.  Borton  Edison  Con^>any 

[Docket  Na  ER97-56O-O0OI 

Take  notice  that  on  November  22, 
1996,  Boston  Edison  Company  (Boston 
Edison),  tendered  for  filing  a  Service 
Agreement  and  Appendix  A  imder 
Original  Volume  No.  6,  Power  Sales  and 
Exchange  Tariff  (Tariff)  for  CNG  Power 
Services  Corporation  (CNG).  Boston 
Edison  requests  that  the  Service 
Agreement  become  effiective  as  of 
November  1, 1996. 

Edison  states  that  it  has  served  a  copy 
of  this  fiUng  on  CNG  and  the 
Massachusetts  Department  of  Public 
Utilities. 

Comment  date:  E)ecember  18, 1996,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 


9.  Boston  Edison  Company 

(Docket  No.  ERg7-561-000| 

Take  notice  that  on  November  22, 
1996,  Boston  Edison  Company  (Boston 
Ediscm),  tendered  for  filing  a  Service 
Agreement  under  Original  Volume  No. 
8,  FERC  Order  888  Tariff  (Tariff)  for 
Citizens  Lehman  Power  Sales  (Citizens). 
Boston  Edison  requests  that  the  Service 
Agreement  become  effiective  as  of 
November  1, 1996. 

Edison  states  that  it  has  served  a  copy 
of  this  filing  on  Citizens  and  the 
Massachusetts  Department  of  Public 
Utilities. 

Comment  date:  December  18, 1996,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

Standard  Paragraph 

E.  Any  person  desiring  to  be  heard  or 
to  protest  said  filing  should  file  a 
motion  to  intervene  or  protest  with  the 
Federal  Energy  Regulatory  Commission. 
888  First  Street.  N.E..  Washington,  D.C. 
20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  18  CFR  385.214).  All  such  motions 
or  protests  should  be  filed  on  or  before 
the  comment  date.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
takon,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  b^ome  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Linwood  A.  WatBon,  Jr., 
Acting  Secretary. 

(PR  Doc.  96-31299  FUed  12-9-96:  8:45  am) 
smjunq  cooc  tm-t-p 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[Fm-6661-41 

Toxic  Chemicals;  PCBs;  Submission  to 
0MB;  Agency  Information  Collection 
Acthdties;  EPA  ICR  No  1001.06 

agency:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Notice  of  submission  to  OMB. 

SUMMARY:  In  compliance  with  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501  et  seq.).  this  notice  announces  that 
the  Information  Collection  Request  (ICR) 
entitled:  Polychlorinated  Biphenyls 
(PCBs):  Exclusions,  Exemptions  and  Use 
Authorizations  (EPA  ICR  *1001.06: 
OMB  Contix)!  «2070-0008]  has  been 
forwarded  to  the  Office  of  Management 
and  Budget  (OMB)  for  review  and 
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approval  pursuant  to  the  OMB 
procedures  in  5  CFR  1320.12.  The  ICR. 
which  is  abstracted  below,  describes  the 
nature  of  the  information  collection  and 
its  estimated  cost  and  burden. 

The  Agency  is  requesting  that  OMB 
renew  for  3  more  years  the  existing 
approval  for  this  ICR,  which  is 
scheduled  to  expire  on  January  31, 
1997.  A  Federal  Register  notice 
announcing  the  Agency's  intent  to  seek 
the  renewal  of  this  ICR  and  the  60  day 
public  comment  opportunity,  requesting 
comments  on  the  request  and  the 
contents  of  the  ICR,  was  issued  on  June 
28,  1996  (61  FR  33732).  EPA  received 
one  comment  on  this  ICR  during  the 
comment  period,  and  has  amended  the 
ICR  as  appropriate  and  filed  the 
comments  as  an  attachment  to  the  ICR 
submitted  to  OMB. 
DATES:  Additional  comments  may  be 
submitted  on  or  before  January  9, 1997. 

FOR  FURTHER  INFORMATION  OR  A  COPY 
CONTACT:  Sandy  Farmer  at  EPA,  (202) 
260-2740,  and  refer  to  EPA  ICR  No. 
1001.06  and  OMB  Control  No.  2070- 
0008. 

ADDRESSES:  Send  comments,  referencing 
EPA  ICR  No.  1001.06  and  OMB  Control 
No.  2070-0008,  to  the  following 
addresses: 

Ms.  Sandy  Farmer,  U.S.  Environmental 
Protection  Agency,  OPPE,  Regulatory 
Information  Division  (2137),  401  M 
Street,  S.W.,  Washington,  DC  20460 
And  to: 
Office  of  Information  and  Regulatory 
Aflairs,  OfTice  of  Management  and 
Budget  (OMB),  Attention:  Desk 
Officer  for  EPA,  725  17th  Street.  N.W., 
Washington,  DC  20503 
8UPPI.EMBITARY  INFORMATION: 

Review  Requested:  This  is  a  request  to 
renew  a  currently  approved  information 
collection  pursuant  to  5  CFR  1320.12. 
ICR  Numbers:  EPA  ICR  No.  1001.06; 
OMB  Control  No.  2070-0008. 

Current  Expiration  Date:  Current 
OMB  approval  expires  on  January  31, 
1997. 

Title:  Polychlorinated  Biphenyls 
(PCBs):  Exclusions,  Exemptions  and  Use 
Authorizations. 

Abstract:  Section  6(e)  of  the  Toxic 
Substances  Control  Act  (TSCA) 
generally  prohibits  the  manufactxire, 
processing,  distribution  in  commerce 
and  use  of  polychlorinated  biphenyls 
(PCBs).  However,  federal  regulations 
exclude  certain  manufacturing 
processes  from  these  prohibitions, 
enabling  chemical  manufacturers  to 
continue  to  manufacture  essential 
chemical  products,  the  manufacture  of 
which  is  accompanied  by  the 
inadvertent  generation  of  PCBs  as  trace 


byproducts  or  impurities.  To  be  eligible 
for  such  an  exclusion,  chemical 
manufacturers  must  comply  with 
certain  certification,  reporting  and 
recordkeeping  requirements.  These 
requirements  provide  the  means  for  EPA 
to  verify  that  companies  indeed  generate 
only  trace  quantities  of  PCBs  in  their 
products  and  thus  do  not  present  an 
unreasonable  risk  of  injury  to  human 
health  or  the  environment.  EPA  also 
uses  the  data  to  identify  sites  for 
compliance  inspections. 

Responses  to  the  collection  of 
information  are  mandatory  (see  40  CFR 
parts  761).  Respondents  may  claim  all 
or  part  of  a  notice  confidential.  EPA  will 
disclose  information  that  is  covered  by 
a  claim  of  confidentiality  only  to  the 
extent  permitted  by,  and  in  accordance 
with,  the  procedures  in  TSCA  section  14 
and  40  CFR  part  2. 

Burden  Statement:  The  annual  public 
reporting  burden  for  this  collection  of 
information  is  estimated  to  average 
approximately  25  hours  per  response. 
The  annual  recordkeeping  burden  is 
estimated  to  average  approximately  5 
hours  per  respondent.  This  estimate 
includes  the  time  needed  to  review 
instructions;  develop,  acquire,  install 
and  utilize  technology  and  systems  for 
the  purposes  of  collecting,  validating 
and  verifying  information,  processing 
and  maintaining  information,  and 
disclosing  and  providing  information; 
adjust  the  existing  ways  to  comply  with 
any  previously  applicable  instructions 
and  requirements;  train  personnel  to  be 
able  to  respond  to  a  collection  of 
information;  search  data  sources; 
complete  and  review  the  collection  of 
information;  and  transmit  or  otherwise 
disclose  the  information.  No  person  is 
required  to  respond  to  a  collection  of 
information  unless  it  displays  a 
currently  valid  OMB  control  number. 
The  OMB  control  numbers  for  EPA's 
regulations  are  displayed  in  40  CFR  Part 
9. 

Respondents/Affected  Entities: 
Entities  potentially  affected  by  this 
action  are  companies  that  manufacture 
chemical  products,  the  manufacture  of 
which  is  accompanied  by  the 
inadvertent  generation  of  PCBs  as  trace 
byproducts  or  impurities,  and 
companies  that  import  chemical 
products  that  contain  PCBs  as  trace 
byproducts  or  impurities. 

Estimated  No.  of  Respondents:  176. 

Estimated  Total  Annual  Burden  on 
Respondents:  1,030  hours. 

Frequency  of  Collection:  One  time. 

Changes  in  Burden  Estimates:  There 
is  an  increase  of  105  hours  in  the  total 
estimated  respondent  burden  as 
compared  with  that  identified  in  the 
information  collection  request  most 


recently  approved  by  OMB,  from  925 
hours  currently  to  an  estimated  1,030 
hours.  This  reflects  an  analysis  of  the 
submissions  in  the  past  three  years, 
showing  that  the  total  number  of 
submissions  has  been  higher  than  had 
been  anticipated  in  the  most  recently 
approved  ICR. 

According  to  the  procedures 
prescribed  in  5  CFR  1320.12,  EPA  has 
submitted  this  ICR  to  OMB  for  review 
and  approval.  Any  additional  comments 
related  to  the  renewal  of  this  ICR  should 
be  submitted  within  30  days,  as 
described  above. 

Dated:  December  3, 1996. 
Joseph  Retzar, 

Director.  Regulatory  Information  Division. 
jFR  Doc.  96-31270  Filed  lZ-9-96;  8:45  ami 
aiLLMOCOOE  asflo-so-p 

FRI-6661-2] 

Pesticides;  Trade  Secret  Clearance; 
Submission  to  OMB;  Agency 
Information  Collection  Activities 

agency:  Environmental  Protection 

Agency  (EPA). 

ACTXM:  Notice  of  submission  to  OMB. 

SUMMARY:  In  compliance  with  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501  et  seq.),  this  notice  announces  that 
the  Information  Collection  Request  (ICR) 
entitled:  Trade  Secret  Clearance 
Justification  (EPA  ICR  *  0613.06;  OMB 
Control  No.  2070-0053)  has  been 
forwarded  to  the  Office  of  Management 
and  Budget  (OMB)  for  review  and 
approval  pursuant  to  the  OMB 
procedures  in  5  CFR  1320.12.  The  ICR. 
which  is  abstracted  below,  describes  the 
nature  of  the  information  collection  and 
its  expected  cost  and  burden,  and 
includes  a  copy  of  the  actual  data 
collection  instrument. 

The  Agency  is  requesting  that  OMB 
renew  for  3  more  years  the  existing 
approval  for  this  ICR.  which  is 
scheduled  to  expire  within  60  days.  A 
Federal  Register  notice  announcing  the 
Agency's  intent  to  seek  the  renewal  of 
this  ICR  and  the  60-day  public  comment 
opportunity,  requesting  comments  on 
the  request  and  the  contents  of  the  ICR, 
was  issued  on  July  15, 1996  (61  FR 
36875).  EPA  did  not  receive  any 
comments  on  this  ICR  during  the  60  day 
comment  period  provided  in  that  notice. 
DATES:  Additional  comments  may  be 
submitted  on  or  before  Jsmuary  9,  1997. 
FOR  FURTHER  INFORMATION  OR  A  COPY 
call:  Sandy  Farmer  at  EPA,  (202)  260- 
2740,  and  refer  to  EPA  ICR  No.  0613.06. 
ADDRESSES:  Send  comments,  referencing 
EPA  ICR  No.  0613.06,  to  the  following 
addresses: 


Federal  Register  /  Vol.  61,  No.  238  /  Tuesday.  December  10,  1996  /  Notices 


65043 


Ms.  Sandy  Fanner,  U.S.  Enviranmental 
Protection  Agency,  OPPE,  Regulatory 
Infonnation  Division  (2137),  401  M 
Street.  S.W.,  Washingtcm,  DC  20460 

And  to: 

Office  of  Information  and  Regulatory      ' 
AfEairs.  Office  of  Management  and 
Budget  (OMB),  Attention:  Desk 
Officer  for  EPA,  725  17th  Street.  N.W„ 
Washington,  DC  20503 

SUPPLEMENTARY  INFORMATION: 

Review  Requested:  This  is  a  request 
for  extension  of  a  currently  approved 
information  collection  pursuant  to  5 
CFR  1320.12. 

ICR  Numbers:  EPA  ICR  No.  0613.06; 
OMB  Control  No.  2070-0053. 

Current  Expiration  Date:  December 
31. 1996. 

Title:  Trade  Secret  Clearance 
Justification.  .      , 

Abstract:  This  information  collection 
activity  will  affect  registrants  of 
pesticide  products  subject  to  Freedom  of 
Information  Act  (FOIA)  requests.  The 
purpose  of  the  collection  is  to  determine 
the  confidentiality  of  information 
submitted  to  the  Agency  under  the 
Federal  Insecticide,  Fungicide,  and 
Rodentidde  Act  (FIFRA).  The  collection 
is  usually  prompted  by  a  request  under 
the  Freedom  of  Information  Act  (FOIA) 
for  a  record  which  may  be  entitled  to 
confidential  treatment.  The  collection 
instrument  consists  of  nine  questions 
codified  imder  40  CFR  Part  2,  Subpart 
B.  A  final  determination  on  the 
releasability  of  the  requested  record  is 
issued  by  ^A  upon  evaluation  of  the 
business 's  response. 

EPA  may  not  disclose  information 
which  is  described  by  FIFRA  section 
10(d)(1)  (A),  (B).  or  (C).  Under  40  CFR 
2.204(a),  EPA  may  take  action  to 
determine  whether  business  information 
is  entitled  to  confidential  treatment 
when  a  request  for  disclosure  is 
received  under  FOIA,  when  the  Agency 
anticipates  receiving  a  request  imder 
FOIA.  or  when  the  Agency  wishes  to 
determine  if  information  in  its 
possession  is  confidential.  When 
determining  whether  information  is 
entitled  to  confidential  treatment,  EPA 
is  required  by  40  CFR  2.204(e)  to  notify 
the  affected  business  and  provide  an 
opportunity  for  comment.  The 
requirements  are  mandatory  to  obtain  a 
benefit. 

Burden  Statement:  The  annual  public 
reporting  and  recordkeeping  burden  for 
this  collection  of  infonnation  is 
estimated  to  average  21  hours  per 
response.  This  estimate  includes  the 
time  needed  for.  reading  collection 
request;  conferring  with  EPA;  gathering 
resources  and  coordinating  actions; 


reviewing  information  to  identify 
potential  confidential  portions; 
processing,  compiling,  and  reviewing 
claims  of  confidentiality  for  accuracy 
and  appropriateness;  refKirting  and 
substantiating  findings;  and  storing, 
filing,  or  maintaining  the  infonnation. 
No  person  is  required  to  respond  to  a 
collection  of  infonnation  unless  it 
displays  a  currently  valid  OMB  control 
number.  The  OMB  control  numbers  for 
EPA's  regulations  are  displayed  in  40 
CFR  Part  9. 

Respondents/Affected  Entities: 
Entities  potentially  affected  by  this 
action  are  registrants  of  pesticide 
products  subject  to  Freedom  of 
Infonnation  Act  (FOIA)  requests. 

Estimated  No.  of  Respondents:  90. 

Estimated  Total  Annual  Burden  on 
Respondents:  1890  hours. 

Frequency  of  Collection:  once  per 
event. 

Changes  in  Burden  Estimates:  The 
administering  office  is  fully  automated 
and  no  longer  utilizes  contractor 
support  for  this  ICR.  Overall  Agency 
and  respondent  costs  have  increased 
based  on  rates  provided  by  the  Bureau 
of  Labor  Statistics. 

According  to  the  procedures 
prescribed  in  5  CFR  1320.12.  EPA  has 
submitted  this  ICR  to  OMB  for  review 
and  approval.  Any  comments  related  to 
the  renewal  of  this  ICR  should  be 
submitted  within  30  days,  as  described 
above. 

Dated:  December  3, 1996. 
JoMph  Retzsr, 

Director,  Regulatory  Information  Division. 
(FR  Doc.  96-31273  Filed  12-9-96;  8:45  am] 
imiwtn  oooc  i 


[PRL-5661-3] 

Scienc*  Advisory  Board;  Emergency 
Notification  of  a  Public  Advisory 
Conunlttae  Meeting 

Pursuant  to  the  Federal  Advisory 
Conunittee  Act,  PubUc  Law  92-463, 
emergency  notice  is  hereby  given  that 
the  location  of  the  December  19-20, 
1996  meeting  of  the  Integrated  Hiunan 
Exposure  Committee  (D&C)  of  the 
Science  Advisory  Board  (SAB)  has  been 
changed  in  order  to  accommodate  the 
expected  attendance  by  the  pubUc.  This 
meeting  will  review  the  EPA's  draft 
Exposure  Factors  Handbook,  and  was 
announced  in  the  Federal  Register  for 
November  18, 1996  (Voliune  61. 
Number  223,  [Page  58663-58684). 

The  new  location  for  the  meeting  is 
the  Hyatt  Arlington  Hotel.  1325  Wilson 
Boulevard.  Arliugton.  VA  22209.  The 
hotel  telephone  number  is  703-525- 
1234.  Anyone  desiring  additional 


information  should  contact  Ms.  Dorothy 
Claris,  Staff  Secretary,  Science  Advisory 
Board  (1400),  US  EPA,  401  M  Street, 
SW,  Washington,  DC  20460.  telephone 
(202)  260-8414,  fax  (202)  260-7118,  or 
Internet  at: 
clark.dorothy®epamail.epa.gov. 

E)ated:  December  3, 1996. 
Donald  G.  Barnes, 

Staff  Dii9cUx.  Science  Advisory  Board. 
(FR  Doc.  96-31271  Piled  12-9-96;  8:45  am] 
BHJJNQ  CODE  tSK  BO  T 


[PF-676;  FRL-557&-8I 

IMercIc  Co..  Inc.;  Notice  of  Pesticide 
Petition  Filing 

agency:  Environmental  Protection 
Agency  (EPA). 

action:  Notice  of  Filing. 

summary:  This  notice  announces  the 
filing  of  a  pesticide  petition  proposing 
the  renewal/reissuance  of  regulations 
establishing  tolerances  for  residues  of 
the  pesticide  chemical  abamectin 
(avermectin  B|)  in  or  on  various 
agricultural  commodities.  This  notice 
includes  a  summary  of  the  petition  that 
was  prepared  by  the  petitioner,  Merck 
Co.,  Inc. 

DATES:  Comments,  identified  by  the 
docket  number  PF-676.  must  bis 
received  on  or  before  January  9, 1997. 

ADDRESSES:  By  mail,  submit  written 
comments  to:  Public  Response  and 
Program  Resources  Branch,  Field 
Operations  Division  (7506C),  Office  of 
Pesticide  Programs,  Environmental 
Protection  Agency,  401  M  St.,  SW., 
Washington,  DC  20460.  In  person,  bring 
comments  to:  Rm.  1132,  CM  W2, 1921 
Jefferson  Davis  Hwy.,  Arlington,  VA 
22202. 

Comments  and  data  may  also  be 
submitted  electronically  by  sending 
electronic  mail  (e-mail)  to:  opp- 
docketOepamail.epa.gov.  Electronic 
comments  must  be  submitted  as  an 
ASCn  file  avoiding  the  use  of  special 
characters  and  any  form  of  encryption. 
Comments  and  data  will  also  be 
accepted  on  disks  in  WordPerfect  in  5.1 
file  format  or  ASCII  file  format  All 
comments  and  data  in  electronic  form 
must  be  identified  by  the  docket  number 
PF-676.  No  Confidential  Business 
Infonnation  (CBI)  should  be  submitted 
through  e-mail.  Electronic  comments  on 
this  proposed  rule  may  be  filed  online 
at  many  Federal  Depository  Libraries. 
Additional  infonnation  on  electronic 
submissions  can  be  found  in  Unit  II  of 
this  document. 

Information  submitted  as  a  comment 
conconing  this  notice  may  be  claimed 
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confidential  by  marking  any  part  or  etll 
of  tliat  information  as  (^I.  Information 
so  marked  will  not  be  disclosed  except 
in  accordance  with  procedures  set  forth 
in  40  CFR  part  2.  No  CBI  should  be 
submitted  through  e-mail.  A  copy  of  the 
comment  that  does  not  contain  C^I 
must  be  submitted  for  inclusion  in  the 
public  record.  Information  not  marked 
confidential  may  be  disclosed  publicly 
by  EPA  without  prior  notice. 

FOR  FURTHER  MFORMATION  CONTACT: 
George  LaRocca  (PM-13).  Rm.  204, 
Crystal  Mall  #2, 1921  Jefferson  Davis 
Hwy..  Arlington,  VA  22202.  Mail 
address:  Registration  Division  (7505C), 
Environmental  Protection  Agency, 
Washington,  DC  20460.  Telephone  (703) 
305-6100;  e-mail 
larocca.george^pamail.epa.gov. 
•supPLBiBrrARY  information:  EPA  has 
received  a  pesticide  petition  from  Merck 
Co.,.Inc.,  Agricultural  Research  and 
Development,  Hillsborough  Rd.,  Three 
Bridges,  N)  08487.  The  petition 
proposes  amending  40  CFR  180.449  to 
renew/reissue  the  regulations  that 
established  tolerances  for  the  insecticide 
abamectin  (avermectin  B|)  and  its  delta- 
8,9-isomer  in  or  on  cottonseed  at  0.005 
parts  per  million  (ppm):  citrus,  whole 
fruit,  at  0.02  ppm;  citrus  oil,  at  0.1  ppm; 
citrus  dried  pulp,  at  0.1  ppm;  cattle, 
meat,  at  0.02  ppm;  cattle,  meat 
byproducts,  at  0.02  ppm;  cattle.  Eat,  at 
0.015  ppm;  milk,  at  0.005  ppm;  and 
hops,  dried,  at  0.5  ppm.  These 
tolerances  were  originally  established  in 
response  to  pesticide  petitions  7F3500, 
8F3592,  4E04419,  and  food  additive 
petition  8H5550.  The  petition  also 
proposes  to  establish  a  tolerance  in  or 
on  the  raw  agricultural  conunodity 
potatoes  at  0.005  ppm.  As  required  by 
section  408(d)  of  FFDCA.  as  recently 
amended  by  the  Food  Quality  Protection 
Act,  Merck  included  in  the  petition  a 
fummary  of  the  petition  and 
authorization  for  the  summary  to  be 
published  in  the  Federal  Register  in  a 
notice  of  receipt  of  the  petition.  The 
summary  represents  the  views  of  Merck; 
EPA  is  in  the  process  of  evaluating  the 
petition.  As  required  by  section  408 
(d)(3)  EPA  is  including  the  summary  as 
a  part  of  this  notice  of  filing.  EPA  has 
made  minor  edits  to  the  summary  for 
the  purpose  of  clarity. 

I.  Merck  Co.,  Inc's  Petition  Sonunary 

This  is  a  petition  by  Merck  Co.,  Inc. 
(Merck),  under  section  408  of  the 
Federal  Food,  Drug,  and  Cosmetic  Act 
(FFDCA),  as  most  recently  amended  by 
the  Food  Quality  Protection  Act  (FQPA), 
asking  that  the  Environmental 
Protection  Agency  (EPA)  issue 
permanent  tolerances  without  time 


limits  for  pesticide  chemical  residues 
consisting  of  the  insecticide  abamectin 
(avermectin  BJ  and  or  its  delta  8,9- 
isomer  in  or  on  the  following  food 
items:  cottonseed;  citrus,  whole  fruit; 
citrus,  oil;  citrus,  dried  citrus  pulp; 
hops,  dried;  milk;  cattle,  meat;  cattle, 
meat  byproducts;  cattle,  fat;  and 
potatoes.  These  tolerances  were 
originally  requested  in  petitions  7F3500, 
8F3592,  4E04410,  and  5F04508,  and 
food  additive  petition  8H5550. 

On  April  30, 1996,  the  time-limited 
tolerances  for  abamectin  use  on 
cottonseed,  citriis  food  and  feed  items, 
milk,  and  cattle  food  items  expired.  A 
proposal  by  EPA  to  extend  the 
tolerances  was  published  in  the  Federal 
Register  no  public  comments  were 
received  in  response.  However,  the 
Agency  did  not  publish  a  final  rule  prior 
to  the  enactment  of  FQPA.  On  October 
21,  1996,  in  response  to  procedural 
guidance  from  EPA,  Merck  submitted  to 
EPA  a  request  for  reissuance  of  the 
tolerances.  With  one  exception 
(potatoes),  the  requested  tolerances 
would  replace  the  time-limited 
abamectin  tolerances  that  have  be«i 
issued  in  the  past  by  EPA  and  that 
recently  expired  or  will  soon  expire. 
Merck  requested  that  EPA  issue 
permanent  tolerances  for  these 
commodities,  sajring  that  the  time 
limitations  associated  with  these  earUer 
tolerances  were  a  result  of  aquatic 
exposure  issues,  and  that  it  understood 
that  the  Agency  no  longer  imposes  time 
limitations  on  tolerances  because  of 
non-dietary  issues. 

A.  Residue  Data 

Abamectin  (also  known  as  avermectin 
B|)  is  an  efiiective  miticide/insecticide 
that  is  used  on  various  crops  at  the 
maximum  use  rate  of  0.025  pounds 
active  ingredient  per  acre.  Residue  data 
covering  all  the  uses  associated  with  the 
tolerances  requested  by  this  petition 
have  been  previously  submitted  to  EPA 
for  review  and  have  been  found  by  EPA 
to  support  the  requested  tolerances  and 
preharvest  intervals.  See  54  FR  23209, 
May  31, 1989  (cottonseed);  54  FR  31836, 
Aug.  2, 1989  (citrus  food  and  feed  items, 
cattle  food  items,  and  milk);  and  60  FR 
47529,  Sept.  13, 1995  (hops).  Merck  has 
submitted  practical  analytical  methods 
(high  density  liquid  chromatography — 
fluorescence,  with  crop-specific  cleanup 
methods)  for  detecting  and  measuring 
levels  of  abamectin  and  its  delta  8,9- 
isomer  in  or  on  food  with  residues  at  or 
above  the  proposed  tolerance  levels. 
EPA  has  provided  information  on  these 
methods  to  EPA,  and  the  methods  are 
available  to  anyone  interested  in 
pesticide  residue  enforcement  at  the 


address  listed  under  "FOR  FURTHER 
INFORMATION  CONTACT"  above. 

B.  Abamectin  Safety  Data 

To  date  Merck  has  submitted 
approximately  78  toxicology  studies, 
including  the  following  principal 
studies,  to  support  the  tolerances  for 
abamectin  (studies  conducted  with  the 
delta  8,9-isomer  of  abamectin  are 
noted): 

1.  Acute  studies.  A  rat  acute  oral 
study  with  a  LDjo  of  4.4  to  11.8  mg/kg 
(males)  and  10.9  to  14.9  mg/kg 
(females). 

A  rabbit  acute  dermal  study  with  a 
LDyo  >2,000  mg/kg.  A  rat  acute 
inhalation  study  with  a  LCso  >5.73  mg/ 
L. 

A  primary  eye  irritation  study  in 
rabbits  which  showed  irritation. 

A  primary  dermal  irritation  study  in 
rabbits  which  showed  no  irritation. 

A  primary  dermal  sensitization  study 
in  guinea  pigs  which  showed  no  skin 
sensitization  potential. 

An  acute  oral  toxicity  study  in 
monkeys  with  a  no  observed  adverse 
effects  level  (NOAEL)  of  1.0  mg/kg 
based  upon  emesis  at  2.0  mg/kg. 

2.  Subchmnic  studies.  A  rat  8-week 
feeding  study  with  a  NOAEL  of  1.4  mg/ 
kg/day  based  upon  tremors. 

A  rat  14-weeK  oral  toxicity  study  with 
a  NOAEL  of  0.4  mg/kg/day,  the  highest 
dose  tested. 

A  dog  12-week  feeding  study  with  a 
NOAEL  of  0.5  mg/kg/day  based  upon 
mydriasis. 

A  dog  18-week  oral  study  with  a 
NOAEL  of  0.25  mg/kg/day  based  upon 
mortality. 

A  CD-I  mouse  84-day  feeding  study 
with  a  NOAEL  of  4  mg/kg/day  iMsed 
upon  decreased  body  weights. 

3.  Chronic  studies.  A  rat  53-week 
oncogenicity  feeding  study,  negative  for 
oncogenicity,  with  a  NOAEL  of  1.5  mg/ 
kg/day  based  upon  tremors. 

A  CD-I  mouse  94-week  oncogenicity 
feeding  study,  negative  for  oncogenicity, 
with  a  NOAEL  of  4  mg/kg/day  based 
upon  decreased  body  weights. 

A  dog  53-week  chronic  feeding  study, 
with  a  NOAEL  of  0.25  mg/kg/day  based 
upon  mydriasis. 

4.  Developmental  toxicity  studies.  An 
oral  teratology  study  in  the  CF-1  mouse 
with  a  maternal  NOAEL  of  0.05  mg/kg/ 
day  based  upon  decreased  body  weights 
and  tremors.  The  fetal  NOAEL  was  0.20 
mg/kg/day  based  upon  cleft  palates. 

An  oral  teratology  study  with  the 
delta  8,9-isomer  in  CF-1  mice  with  a 
maternal  NOAEL  of  0.10  mg/kg/day 
based  upon  decreased  body  weights. 
The  fetal  NOAEL  was  0.06  mg/kg/day 
based  upon  cleft  palate. 

An  oral  teratology  study  in  rabbits 
with  a  maternal  NOAEL  of  1.0  mg/kg/ 
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day  based  upon  decreased  body  weights 
and  tremors.  The  fetal  NOAEL  was  1.0 
mg/kg/day  based  upon  clubbed  feet. 

An  oral  teratology  study  in  rats  with 
a  maternal  and  fetal  NOAJEl.  at  1.6  mg/ 
kg/day,  the  highest  dose  tested. 

An  oral  teratology  study  with  the 
delta  8,9-i8omer  with  a  maternal 
NOAEL  in  CF-1  mice  that  expressed  P- 
glycoprotein  greater  than  1.5  mg/kg/day, 
the  highest  and  only  dose  tested.  No 
deft  palates  were  observed  in  fetuses 
that  expressed  normal  levels  of  P- 
glycoprotein,  but  fetuses  with  low  or  no 
levels  of  P-glycoprotein  had  increased 
incidence  of  cleft  palates. 

5.  Reproductive  effects  study.  A  two- 
generation  study  in  rats  with  a  NOAEL 
of  0.12  mg/kg/day  in  pups  based  upon 
retinal  folds,  decreased  body  weight, 
and  mortality.  The  NOAELs  for  systemic 
and  reproductive  toxicity  were  0.4  mg/ 
kg/day. 

6.  Mutagenicity  studies.  The  Ames 
assays  conducted  with  and  without 
metabolic  activation  were  both  negative. 

The  V-79  mammalian  cell 
mutagenesis  assays  conducted  with  and 
without  metabolic  activation  did  not 
produce  mutations.  In  an  alkaline 
elution/rat  hepatocyte  assay,  abamectin 
was  found  to  Induce  single  strand  DNA 
breaks  without  signiBcant  toxicity  in  rat 
hepatocytes  treated  in  vitro  at  doses 
greater  than  0.2  mM.  This  in  vitro  dose 
of  0.2  mM  is  biologically  unobtainable 
in  vivo,  due  tsi  the  toxicity  of  the 
compound.  However,  at  these 
potentially  lethal  doses,  in  vivo 
treatment  did  not  induce  DNA  single 
strand  breaks  in  hepatocytes.  In  the 
mouse  bone  marrow  assay,  abamectin 
was  not  found  to  induce  chromosomal 
damage.  Merck  has  also  conducted 
many  studies  and  accumulated  a  great 
deal  of  clinical  and  follow-up 
experience  with  regard  to  ivermectin,  a 
closely  similar  human  and  animal  drug. 

C.  Toxicity  Issues 

1.  Acute  toxicity.  Typical  symptoms 
of  classical  CNS  abamectin/ivermectin 
acute  toxicity  include  mydriasis  (dilated 
pupils,  a  marker  effect  occurring  at 
relatively  low  exposure  levels);  fatigue 
or  lethargy;  and  tremors.  At  sufficiently 
high  exposure  levels,  coma  and 
sometimes  death  may  result.  Once 
exposure  ceases,  recovery  in  afliected 
living  animals  is  rapid  (typically  within 
a  few  days). 

Some  species  of  animals  are  more 
sensitive  generally  to  this  classical 
pattern  of  abamectin  toxicity  than  other 
species.  In  particular,  a  subpopulation 
of  CT-l  mice  and  the  neonatal  rat  have 
been  observed  to  be  sensitive  to 
abamectin/ivermectin  toxicity.  Merck 
research  has  attributed  the  sensitivity  of 


the  subpopulation  of  CF-1  mice  to  the 
absence  of  P-glycoprotein,  a  major 
component  of  the  blood-brain  barrier. 
Neonatal  rat  sensitivity  has  been 
attributed  in  part  to  the  lack  of  a  fully 
developed  blood-brain  barrier.  The 
neonatal  blood-brain  barrier  is  not 
complete  until  after  2  weeks  following 
birth,  while  the  blood-brain  barrier  in 
humans  is  completed  pre-natally.  The 
extensive  human  use  of  ivermectin  has  - 
not  identified  a  subpopulation  of 
humans  with  deficieint  P-glycoprotein. 
Furthermore,  the  animal  and  human 
data  bases  do  not  indicate  increased 
concerns  for  inf^ts  and  children. 

2.  Developmental  effects.  Tests  of 
abamectin  and  ivermectin  have  been 
conducted  in  a  variety  of  species,  and 
ivermectin  is  widely  used  as  a  human 
and  animal  drug.  In  livestock  species 
there  is  no  suggestion  that  ivermectin  is 
a  developmental  toxicant.  In  mice  and 
rabbits  there  is  evidence  that  dosing 
with  either  abamectin  or  ivermectin 
may  produce  malformations,  but  only  at 
doses  that  are  clearly  maternally  toxic  as 
well.  However,  the  delta  8,9-isomer  of 
abamectin  has  been  shown  to  produce 
cleft  palate  malformations  in  the  CF-1 
mouse  at  dose  levels  that  are  not 
maternally  toxic  and  that  are  much 
lower  than  the  dose  levels  that  show 
any  indication  of  developmental 
toxicity  in  other  species  or  in  other 
mouse  strains.  Merck  research  has 
shown  that^e  subpopulation  of  CF-1 
mice  with  these  malformations  have 
inherited  a  genetic  deficiency  that 
prevents  or  severely  limits  their 
production  of  a  P-glycoprotein  which  is 
a  principal  factor  of  the  blood-brain 
barrier  and  which  Merck  hypothesizes 
may  perform  a  protective  function  in 
fetal  development  as  well,  perhaps  by 
playing  a  role  in  the  blood-placenta 
barrier.  Based  upon  extensive  use  of 
ivermectin  in  humans  without  observed 
adverse  effects,  this  deficiency  is  not 
expected  to  occur  in  humans. 

3.  Other  toxicity  issues.  There  are  no 
nonthreshold  effects  and  no  ether  toxic 
endpoints  of  concern.  The  oncogenicity 
assays  and  chronic  feeding  studies 
revealed  no  indication  of  carcinogenic 
potential.  Abamectin  was  found  to  be 
non-mutagenic. 

D.  Exposure  Analysis  for  Threshold 
Effects 

1.  Chronic  exposure  assessments. 
EPA's  chronic  dietary  exposure 
assessments  for  abamectin  currently  use 
a  reference  dose  (RfD)  of  0.0004  mg/kg/ 
day  based  upon  a  NOAEL  of  0.12  mg/ 
kg/day  from  effects  on  neonatal  pups  in 
the  rat  multigeneration  reproduction 
study  and  an  uncertainty  factor  of  300 
(including  an  additional  modifying 


factor  of  3  to  account  for  the  severity  of 
the  effects). 

As  noted  above,  this  acute  toxicity  in 
rat  pups  results  solely  from  their 
exposure  to  abamectin  in  the  milk  they 
ingest.  It  is  well  understood  that 
abamectin  concentrates  in  fat  and  that 
rat  milk  has  considerably  more  fat 
content  than  that  of  most  other  species 
(including  humans),  so  that  the 
exposure  level  for  the  rat  dams 
considerably  understates  the  exposure 
level  of  the  affected  rat  pups.  As 
discussed  earlier,  the  blood-brain  barrier 
of  the  neonatal  rat  pup  is  not  fully 
formed  until  a  week  or  more  after  birth, 
while  in  humans  the  barrier  is  complete 
well  before  birth.  Due  to  these 
difliarences  between  rSts  and  humans, 
using  the  neonatal  rat  to  model  risks  to 
infants  arguably  is  inappropriate; 
certainly  use  of  the  0.0004  mg/kg/day 
RfD  derived  from  the  abamectin  level  in 
the  rat  dams'  diet  introduces  additional 
conservative  safety  factors.  Additional 
assurance  comes  from  the  absence  of 
adverse  effects  in  studies  using  neonatal 
and  juvenile  monkeys  and  from  the 
absence  of  adverse  effects  in  nursing 
human  infants  whose  mothers  have 
been  treated  with  ivermectin. 

Notwithstanding  these  issues,  Merck 
has  calculated  chronic  exposiue 
estimates  and  compared  thran  to  this 
RfD.  Using  mean  anticipated  residues, 
adjusted  for  percent  crop  treated  with 
abamectin,  the  chronic  exposure  for  the 
overall  U.S.  population  was  estimated  to 
be  0.000005  mg/kg/day,  which  is 
approximately  1.4%  of  the  RfD.  Fot 
infants,  exposure  was  similarly 
estimated  to  be  0.000005  mg/kg/day 
(1.4%  of  the  RfD).  The  exposure 
estimates  for  the  two  most  highly 
exposed  population  subgroups,  children 
1  to  6  years  old  and  children  7  to  12 
years  old,  were  0.000013  mg/kg/day 
(3.2%  of  the  RfD)  and  0.000008  mg/kg/ 
day  (2. 1 )  of  the  RfD),  respectively. 

2.  Acute  exposure  assessments.  In 
evaluating  the  potential  hazard  of 
abamectin  acute  exposure  for  women  of 
childbearing  age,  EPA  currently  uses  a 
NOAEL  of  0.05  mg/kg/day  for 
matemotoxic  effects  of  abamectin  in 
CF-1  mice  and  a  NO/iEL  of  0.06  mg/kg/ 
day  for  developmental  effiscts  of  the 
delta  8,9-isomer  in  CF-1  mice.  To  assess 
the  potential  hazard  of  acute  exposure 
of  infants  and  children,  EPA  uses  the  rat 
2-generation  reproduction  study  NOAEL 
of  0.12  mg/kg/day  based  upon  the 
toxicity  observed  in  the  nursing  pups. 

The  relevance  of  the  neonatal  rat 
model  has  already  been  discussed.  As  to 
the  relevance  of  the  CF-1  mouse 
studies,  Merck  resemxih  has  shown  that 
both  the  induction  of  cleft  palate  in 
fetuses  and  the  induction  of  maternal 
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toxicity  at  low  dose  levels  result  from  a 
heritable  genetic  deficiency  that 
prpchides  some  animals  of  that  strain 
from  producing  P-glycoprotein.  In  a 
recent  study,  where  dams  that  expressed 
P-glycoprotein  were  treated  with  the 
delta  8,9-isomer  of  abamectin  and  mated 
to  males  with  and  without  P- 
glycoprotein,  every  fetus  that  did  not 
inherit  the  ability  to  express  P- 
glycoprotein  developed  cleft  palate 
while  every  fietus  that  inherited  the 
abiUty  to  express  P-glycoprotein  fiilly 
was  free  of  the  malformation. 
Additionally,  in  the  dams  (all  of  whom 
were  chosen  because  they  possessed  the 
ability  to  express  t^e  P-glycoprotein)  no 
effects  were  seen  at  the  1.5  mg/kg/day 
dose  (the  only  dose  tested),  in  contrast 
to  the  much  lower  materAotoxicity 
^40AELs  (as  low  as  0.05  mg/kg/day] 
seen  in  comparable  studies  using 
abamectin  or  its  delta  8,9-isomer  in  CF- 
1  mice  that  had  not  been  tested  for 
ability  to  express  P-glycoprotein. 
Epidemiological  studies  of  humans 
treated  with  ivermectin,  as  well  as 
breeding-animal  studies  on  ivermectin 
conducted  to  obtain  its  approval  as 
animal  drug  and  surveys  of  adverse 
reaction  reports  (billions  of  treatments 
have  been  administered  to  animals)  all 
indicate  a  lack  of  a  human  population 
susceptible  to  the  induction  of  birth 
defects  by  ivermectin  or  abamectin. 
Accordingly,  the  CF-1  mouse  is  not  an 
appropriate  model  to  assess  the  toxicity 
of  the  averinectins. 

IDespite  these  issues,  Merck  has 
incorporated  these  toxicity  endpoints 
bom  the  CF-l  mouse  into  acute 
exposure  assessments.  (For  purposes  of 
simplification,  Merck  has  used  the 
NOAEL  of  0.05  mg/kg/day  for  acute 
exposure  assessments  for  the  overall 
U.S.  population  and  also  for  women  of 
childbearing  age.)  These  assessments 
show  that  the  margins  of  exposure 
(MOEs)  at  the  95th  percentile  of 
exposure  (using  a  Monte  Carlo  analysis 
conducted  in  accordance  with  Tier  3  of 
EPA'  June  1996  "Acute  Dietary 
Exposure  Assessment  "guidance 
document)  are  slgniHcantly  greater  than 
the  EPA  standard  of  100  for  all 
subpopulations.  The  95th  percentile  of 
exposure  for  the  overall  U.S.  population 
was  estimated  to  be  0.000023  mg/kg/day 
(MOE  of  2,146),  while  that  for  women 
greater  than  13  years  of  age  was 
0.000017  mg/kg/day  (MOE  of  2,970).  For 
children  1  to  6  y^ars  old.  the  95th 
percentile  of  exposure  was  estimated  to 
be  0.000042  mg/kg/day  (MOE  of  2.863), 
while  that  for  children  7  to  12  years  old 
was  0.000030  mg/kg/day  (MOE  of 
3.965).  For  in&nts,  the  95th  percentile 


of  exposure  was  estimated  to  be  0.0028 
mg/kg/day  (MCffi!  of  4,244). 

E.  Aggregpte  Exposure 

The  dietary  assessments  (both  acute 
and  chronic)  accounts  for  all  anticipated 
dietary  expos\ire  for  tolerances  that  are 
subject  to  this  request  (citrus  and 
derivatives,  cottonseed,  meat,  meat 
byproducts,  milk,  and  hops),  and  all 
other  active  and  pending  tolerances  for 
abamectin.  The  othar  active  tolerances 
are  for  tomatoes,  strawberries,  celery, 
lettuce,  cucurbits,  peppers,  apples, 
pears,  almonds,  and  walnuts.  The 
tolerance  petition  for  potatoes  is 
pending.  The  assessments  also  take  into 
account  the  use  on  grapes  under  an 
emergency  exemption. 

Additional  uses  of  abamectin  include 
a  bait  for  Rre  ants,  an  indoor  crack  and 
crevice  treatment,  and  a  roach  bait; 
however,  significant  exposure  from 
these  products  is  not  likely.  The  fire  ant 
bait  contains  approximately  0.011% 
abamectin  and  is  used  primarily  in  the 
southern  portion  of  the  ynited  States, 
where  the  fire  ant  is  most  prevalent. 
Post  application  exposure  resulting  frtim 
mound-directed  treatment  is  considered 
unlikely,  and  significant  exposure  bom 
the  broadcast  treatment  is  also  unlikely 
since  the  treatment  rate  is  very  low  (1.0 
lb  of  bait,  containing  only  50  mg  of 
abamectin,  per  acre).  In  a  recent 
exposure  study  using  the  crack  and 
crevice  treatment,  no  measurable  air  or 
surface  residues  were  detected. 
Significant  exposure  is  not  expected 
from  the  roach  bait  because  of  the  child 
resistant  safety  packaging  and  the 
essentially  non-existent  va[>or  pressure 
of  abamectin. 

Based  upon  the  available  studies  of 
abamectin's  fate  in  the  environment, 
there  is  no  reason  to  expect  human 
exposure  to  residues  of  abamectin  in 
drinking  water.  It  has  been  clearly 
demonstrated  that  abamectin  does  not 
leach. 

The  typical  therapeutic  dose  of 
ivermectin  as  a  human  drug  is  200  Mg/ 
kg  (0.2  mg/kg).  Merck  is  in  the  process 
of  quantitatively  assessing  the  total 
dietary  exposure  resulting  from 
abamectin  and  ivermectin  uses. 
Generally,  use  of  ivermectin  in  food- 
producing  animals  is  only  once  per  year 
and  the  ivermectin  residues  in  most 
treated  animals  are  below  the  level  of 
detection. 

F.  Endocrine  Effects 

There  is  no  evidence  that  abamectin 
is  an  endocrine  disrupter.  Evaluation  of 
the  rat  multigenerational  study 
demonstrated  no  effect  on  the  time  to 
mating  or  on  the  mating  and  fertility 
indices,  suggesting  no  effects  on  the 


estrous  cycle,  on  mating  behavior,  or  on 
male  or  female  fertility  at  doses  up  to 
0.4  mg/kg/day,  the  highest  dose  tested. 
Furthermore,  the  range  finding  study 
demonstrated  no  adverse  effiect  on 
female  fertility  at  doses  up  to  1.5  mg/kg/ 
day,  the  highest  dose  tested.  Similarly, 
chronic  and  subchronic  toxicity  studies 
in  mice,  rats,  and  dogs  did  not 
demonstrate  any  evidence  of  toxicity  to 
the  male  or  fiamale  reproductive  tract,  or 
to  the  thyroid  or  pituitary  (based  upon 
organ  weights  and  gross  and 
histopathologic  examination).  In  the 
developmental  studies,  the  pattern  of 
toxicity  observed  does  not  seem 
suggestive  of  any  endocrine  effect. 
Finally,  experience  with  ivermectin  in 
breeding  animals,  including  sperm 
evaluations  in  multiple  species,  shows 
no  adverse  effiects  suggestive  of 
endocrine  disruption. 

G.  International  Tolerances 

The  U.S.  tolerances  for  pears  and 
citrus  are  greater  than  the  Codex 
proposals,  reflecting  the  difliBrences  in 
how  the  United  States  and  Codex  CCPR 
treat  the  highest  residue  values  from 
field  studies.  The  diflerences  in 
tolerances  for  cottonseed  and  milk  are 
the  result  of  differences  in  the  limits  of 
detection  of  the  analytical  methods 
accepted  by  the  two  organizations. 
Assuming  label  directions  are  followed, 
actual  anticipated  residues  in  foods  in 
commerce  should  not  be  affected  by  the 
different  tolerances,  since  the  same 
residue  database  has  been  used  to  set 
both  the  Codex  and  U.S.  tolerances. 

H.  Safety  to  Infants  and  Children 

Merck's  petition  notes  that  EPA  has 
evaluated  abamectin  repeatedly  since  its 
introduction  in  1985  and  has  found 
repeatedly  that  the  level  of  dietary 
exposure  is  sufficiently  low  to  provide 
ample  margins  of  Safety  to  guard  against 
any  potential  adverse  effects  of 
abamectin.  The  FQPA  authorizes  the 
employment  of  an  additional  safety 
factor  of  up  to  lOX  to  guard  against  the 
possibility  of  prenatal  or  postnatal 
toxicity,  or  to  account  for  an  incomplete 
database  on  toxicity  «-  exposure.  Merck 
states  that  the  database  for  abamectin  is 
complete  and  argues  that  there  is  no 
need  for  an  additional  safety  factor 
because  of  the  conservatism  in  the  end 
points  selected  for  risk  assessment. 
Additionally,  there  is  much  more 
information  regarding  human  risk 
potential  than  is  the  case  with  most 
pesticides,  because  of  the  widespread 
animal-drug  and  human-drug  uses  of 
ivermectin,  the  closely  related  analog  of 
abamectin. 

It  is  the  opinion  of  Merck  that  the  use 
of  an  additional  safety  factor  to  address 
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risks  to  in&nts  and  children  is  not 
necessary,  llie  established  endpoints  for 
abamectin  in  the  CF-1  mouse  and  the 
neonatal  rat  have  been  shown  by  Merck 
to  be  overly  conservative.  Similar 
endpoints  for  ivermectin  are  not  used  by 
the  Food  and  Drug  Administration  to 
support  the  allowable  daily  intake  for 
ivermectin  residues  in  food  bom  treated 
animals. 

No  evidence  of  toxicity  was  observed 
in  neonatal  riiesus  monkeys  after  14 
days  of  repeated  administration  of  0.1 
mg/kg/day  (highest  dose  tested)  and  in 
juvenile  rhesus  monkeys  after  repeated 
administration  of  1.0  mg/kg/day 
(highest  dose  tested).  The  comparative 
data  on  abamectin  and  ivermectiirin 
primates  also  clearly  demonstrate  the 
dose  response  for  exposure  to  either 
compound  is  much  less  steep  than  diat 
seen  in  the  neonatal  rat.  Single  doses  as 
high  as  24  mg/kg  of  either  abamectin  or 
ivermectin  in  rhesus  monkeys  did  not 
result  in  mortality;  however,  this  dose 
was  more  than  two  times  the  Uho  in  the 
aduh  rat  and  more  than  20  times  the 
LDjo  in  the  neonatal  rat.  The  absence  of 
a  steep  dose-response  ciirve  in  primates 
provides  a  further  margin  of  safety 
regarding  the  probability  of  toxicity 
occurring  in  infants  or  diildren  exposed 
to  avermectin  compounds.  The 
significant  human  clinical  experience 
and  widespread  animal  drug  uses  of 
ivermectin  without  systemically  toxic, 
developmental,  or  postnatal  effects 
supports  the  safety  of  abamectin  to 
infants  and  children." 

n.  Administrative  Matters 

A  record  has  been  established  for  this 
notice  of  filing  under  docket  number 
PF-677  (including  comments  and  data 
submitted  electronically  as  described 
below).  A  public  version  of  this  record, 
including  printed,  paper  versions  of 
electronic  comments,  which  does  not 
include  any  information  claimed  as  CBI, 
is  available  for  inspection  from  8:30 
a.m.  to  4:00  p.m.,  Monday  throuigh 
Friday,  excluding  legal  holidays.  The 
public  record  is  located  in  Room  1132 
of  the  PubUc  Response  and  Program 
Resources  Branch,  Field  Operations 
EKvision  (7506C),  Office  of  Pesticide 
Programs,  Environmental  Protection 
Agency,  Crystal  Mall  #2, 1921  Jefferson 
Davis  Highway,  Arlington,  VA. 

Electronic  comments  can  be  sent 
directly  to  ^A  at: 
'  opp^ocketOepamaiLepa.gov 

Electronic  comments  must  be 
submitted  as  an  ASCII  file  avoiding  the 
use  of  special  characters  and  any  form 
of  encryption. 

The  official  record  for  this  notice  of 
filing,  as  well  as  the  public  version,  as 


described  above  will  be  kept  in  paper 
form.  Accordingly,  EPA  will  transfer  all 
comments  received  electronically  into 
'printed,  paper  form  as  they  are  received 
and  will^lace  the  paper  copies  in  the 
official  record  which  will  also  include 
all  comments  submitted  directly  in 
writing.  The  official  record  is  the  paper 
record  maintained  at  the  address  in 
"ADDRESSES"  at  the  beginning  of  this 
document. 

ListofSnblects 

Environmental  protection. 
Agricultural  commodities.  Pesticides 
and  pests.  Reporting  and  recordkeeping. 

Auttmiity:  7  U.S.C  136a. 

Dated:  December  3, 1996. 

Stepiieii  L.  Johnson, 

Acting  Director,  Office  of  Pesticide  Programs. 

[PR  Doc  96-31303  Filed  12-09-96;  8:45  am] 
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State  Program  Requiraments; 
Approval  of  Application  by  Oklahoma 
to  Adminlatar  the  National  Pollutant 
Dtocharge  Elimination  Syatam 
(NPOES)  Program 

AGENCY:  Environmental  Protection 

Agency. 

ACTION:  Final  approval  of  the  Oklahoma 

Pollutant  Discharge  Elimination  System 

under  the  Clean  Water  Act. 

SUMMARY:  On  Noven^ier  19, 1996,  the 
Regional  Administrator  for  the 
Environmental  Protection  Agency 
(EPA),  Region  6,  approved  the 
application  by  the  State  of  Oklahoma  to 
administer  and  enforce  the  National 
Pollutant  Discharge  Elimination  System 
(NPDES)  program  for  regulating 
discharges  of  pollutants  into  waters  of 
the  State.  The  authority  to  approve  state 
programs  is  provided  to  EPA  in  Section 
402(b)  of  the  Qean  Water  Act  (CWA). 
The  approved  state  program  i.e..  the 
Oklahoma-Pollutant  Discharge 
Elimination  System  (OPDES)  program  is 
a  partial  program  to  the  extent  described 
in  this  Notice  (see  section  titled  "Scope 
of  the  OPDES  program),  which  will 
operate  in  lieu  of  the  EPA  administered 
hn>DES  program  pursuant  to  Section  402 
of  the  CWA.  The  OPDGS  program  will 
be  administered  by  the  Oklahcnna 
Department  of  Environmental  Quality 
(ODEQ).  In  making  its  decision,  EPA  has 
considered  all  comments  and  issues 
raised  during  the  publicly  noticed 
comment  period.  Summaries  of  the 
comments  and  EPA  responses  are 
contained  in  this  notice.  The  comments 
and  public  hearing  record  are  contained 


in  the  administrative  record  supporting 
this  notice. 

EFFECTIVE  DATE:  November  19, 1996. 
Because  CWA  section  301(a)  prohibits 
new  discharges  imtil  they  are 
authorized  by  an  NPDES  permit,  this 
action  is  immediately  effective  to  avoid 
further  suspension  of  permitting  actions 
in  Oklahoma  and  the  unnecessary 
burden  such  a  suspension  would 
impose  on  new  dischargers. 

FOR  FURTHER  MFORMATKM  CONTACT:  Ms. 
Ellen  Caldwell  at  U.S.  EPA,  Region  6, 
Water  Quality  Protection  Division,  1445 
Ross  Avenue,  Dallas,  Texas  75202,  or  by 
calling  (214)  665-7513.  or  electronically 
at 
CALDWELL-ELLENflEPAMAILEPAGOy 

or  Norma  Aldridge,  Department  of 
'  Environmental  C^laUty,  Water  Quality 
Division.  1000  N.E.  10th  Street. 
Oklahoma  Qty,  Oklahoma  73117-1212. 
or  by  calling  (405)  271-5205. 

SUPPLEMENTARY  INFORMATION: 
Oklahoma's  application  for  OPDES 
program  approval  was  submitted  on 
Jime  10, 1996,  and  final  supplements 
were  received  on  August  20, 1996.  The 
dociiments  were  described  in  the 
Federal  Register  Notice  of  August  29, 
1996,  (61  FR  45420)  in  which  EPA 
requested  comments  and  gave  notice  of 
pubhc  hearing.  Further  notice  was  also 
provided  by  way  of  pubUcation 
published  on  August  28, 1996,  in  Hie 
Lawton  Constitution,  the  Daily 
Oklahoman,  the  TuUa  World,  the 
McAlester  News  Capital  &  Democrat, 
the  Guymon  Daily  Herald,  and  the 
Woodward  News.  Copies  of  the 
application  were  made  av^able  at  the 
addresses  below  and  could  also  be 
piutihased  from  the  State  for  the  cost  of 
$358.65  (the  cost  of  the  principal 
documents,  i.e  the  Attorney  General's 
Statement,  Memorandum  of  Agreement, 
Program  Description,  and  the 
Enforcement  Management  System  all 
without  their  associated  appendices  is 
$163.35).  An  electronic  copy  of  the 
documents  stored  on  computer  disk  was 
provided  at  no  cost  to  interested  parties 
which  supply  disks  to  ODEQ  for  that 
purpose.  (Citizens  may  still  request  a 
disc  copy  and  should  supply  3  new. 
3.5"  high  density/double  sided 
microdisk.  The  documents  will  be  in 
WordPerfect  6.0.)  EPA  provided  copies 
of  the  public  notice  to  permitted 
facilities,  Indian  tribes,  and  other 
federal  and  state  agencies. 

As  a  pari  of  the  public  participation 
process,  both  a  public  meeting  and 
hearing  were  held  in  MidWest  Qty, 
Oklahoma,  cm  September  30, 1996.  The 
public  meeting  provided  as  an  informal 
que8ti<»i  and  answer  sessios.  and  began 
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at  2  pm  ending  at  4:30  pm.  The  hearing 
started  at  7  pm  and  lasted  until  7:30  pm. 
Oral  comments  were  recorded  during 
the  hearing  and  are  contained  in  the 
administrative  record  supporting  this 
action.  Written  comments  were 
accepted  by  Q>A  through  October  21. 
1996.  All  comments  presented  during 
the  public  comment  process,  either  at 
the  hearing  or  in  writing,  were 
considered  by  EPA  in  its  decision. 
EPA's  responses  to  the  issues  raised 
during  the  comment  period  are 
contained  in  the  Responsiveness 
Summary  provided  in  this  notice.  A 
copy  of  EPA's  decision  and  its 
Responsiveness  Summary  has  been  sent 
to  all  commenters  and  interested  parties 
(those  persons  requesting  to  be  on  the 
mailing  list  for  EPA  actions  in 
CHdahoma). 

Copies  of  the  final  program 
documents  for  the  OPDES  program  are 
available  to  the  public  during  normal 
business  hours,  Monday  through  Friday, 
excluding  holidays,  at: 
EPA  Region  6, 12th  Floor  Library,  1446 

Ross  Avenue,  Dallas,  Texas  75202. 

(214)665-7513; 
ODEQ  Headquarters,  Department  of 

Enviroiunental  Quality,  Water  Quality 

ENvision,  1000  N.E.  10th  Street, 

Oklahoma  Qty,  Oklahoma  73117- 

1212. 

The  Regional  Administrator  notified 
the  State  of  the  program  approval 
decision  by  letter  djBted  November  19, 
1996,  and  notice  of  EPA's  final  decision 
has  been  published  in  the  newspapers 
in  which  the  public  notice  of  the 
proposed  program  appeared  (listed 
above).  As  of  November  19, 1996,  EPA 
suspended  issuance  of  NPESS  permits 
in  Oklahoma  (except  for  those  permits 
which  EPA  retained  jurisdiction  as 
specified  below  in  the  section  titled 
"Scope  of  the  OPDES  Program").  The 
State's  OPDES  program  will  implement 
federal  law  and  operate  in  lieu  of  the 
EPA-administered  NPDES  program.  EPA 
does,  however,  retain  the  right  to  object 
to  OPDES  permits  proposed  by  ODEQ, 
and  if  the  objections  are  not  resolved,  to 
issue  the  permit  itself. 

On  May  8. 1996,  EPA  issued  a  final 
rule  amending  minimum  State  program 
requirements.  The  amendment 
explicitly  requires  that  all  states  that 
seek  to  administer  an  NPDES  prograln 
must  provide  an  opportunity  for  judicial 
review  in  state  court  of  final  permit 
decisions  that  is  sufficient  to  provide 
for,  encourage,  and  assist  public 
participation  in  the  permitting  process. 
The  Attorney  General  Statement 
submitted  by  Oklahoma  addresses  the 
issue  of  judicial  standing,  asserting  that 
Oklahoma  complies  with  the  review 


oritwia  expressed  in  61  FR  20972  (Mj^y 
8. 1996).  Based  on  a  review  of  .     -*  " 

Oklahoma  legal  authority,  the  '  -, 

explanation  provided  in  the  State's  AC 
Statement  and  discussions  with  ODEQ 
attorneys,  it  appears  that  Oklahoma  law 
meets  the  amended  State  NPDES 
program  requirement. 

Changes  to  the  OPDES  Proposed 
Documents 

No  changes  were  made  to  the 
proposed  OPDES  program  documents 
based  on  information  obtained  in  the 
public  comments  received,  however, 
EPA  has  requested  two  changes  to  the 
Memorandum  of  Agreement  (MOA) 
clarifying  how  the  OPDES  program  will 
be  consistent  with  federal  requirements 
and  policy.  These  changes  are  minor 
and  do  not  require  additional  public 
notice.  No  commenter  noted  these 
portions  of  the  MOA  or  issues  in  any 
submitted  comments. 

1.  Section  C  of  the  Oklahoma/EPA 
MOA  (Jurisdiction  over  Permits)  has 
been  revised  to  clarify  that  EPA  is 
retaining  authority  for  the 
administration  of  EPA  issued  genenl 
permits,  and  not  NPI^S  program 
authority  over  those  classes  of 
discharges  which  are  covered  by  those 
general  permits  (See  below  "Scop>e  of 
the  OPDES  Program"  A.6.).  This  would 
include  the  general  permit  for 
discharges  fivm  UST  remediation  water 
discharges  and  the  following  storm 
water  general  permits:  Baseline 
construction  storm  ^water  general  permit 
(57  FR  41209).  NPDES  permit  numbers 
OKR10*###;  Baseline  non-construction 
storm  water  general  permit  (57  FR 
41297),  NPDES  permit  numbers 
OKR00*###;  and  Multi.-sector  storm 
water  general  permit  (60  FR  51108), 
NPDES  permit  munbers  OKR05*###. 
(For  an  individual  facility's  permit 
number,  the  *  is  a  letter  and  the  #'s  are 
numbers— «.g.  OKR00Z999).  The 
revised  language  is  as  follows:  ' 

EPA  will  temporarily  retain  authority 
to  administer  general  permits  for: 
— All  existing  discharges  of  stonh  water 
associated  with  industrial  or 
construction  activity  (40  CFR 
122.26(b)(14)),  including  allowable 
non-storm  water,  authorized  to 
discharge  under  an  NPDES  storm 
water  general  permit  as  of  the  date  of 
program  assumption. 
— New  discharges  of  storni  water 
associated  with  industrial  or 
•construction  activity,  including 
allowable  non-storm  water,  eligible 
for  coverage  under  an  NPDES  storm 
water  general  permits,  excluding  new 
discharges  subject  to  a  new  source 
performance  standard. 


— ^All  existing  and  new  discharges 

resulting  from  implementing 
'     corrective  action  plans,  as  required  by 
40  CFR  280,  for  cleanup  of 
groundwater  contaminated  by  releases 
from  Petroleum  Underground  Storage 
Tank  Systems  (UST). 
Case-by-case  transfers  for  individual 

storm  water  and  UST  dischar^rs  will 

be  made  using  the  following  procedures: 

— ODEQ  may  request  early  transfer  of  an 
individual  facility  or  a  class  of  storm 
water  dischargers  at  any  time.  All 
requests  will  be  in  writing  and  will 
include  a  brief  rationale. 

— If  ODEQ  and  EPA  agree  to  provide  an 
individual  permit  in  lieu  of  general 
permit  coverage,  the  State  will 
include  outfalls  for  the  affected 
discharges  in  a  draft  OPDES  permit 
and  the  public  notice  of  the  draft 
permit  will  concurrently  notice  the 
transfer  of  authority  for  the  facility's 
discharges  to  ODEQ. 

— A  permittee  with  a  wastewater 
discharge  or  storm  water  discharge 
that  is  not  eligible  for  coverage  under 
an  EPA  storm  water  general  permit 
must  apply  to  DEQ  for  an  individual 
permit. 
Final  transfer  of  general  permitting 

authority  for  storm  water  and  UST 

discharges  will  be  made  using  the 

following  procedures: 

— No  later  than  three  years  bom  the  date 
of  program  assumption,  the  State  will 
make  the  necessary  changes  to  State 
statutes  in  order  to  qualify  for  general 
permitting  authority. 

— Within  90  days  of  the  effective  date  of 
the  new  statutes,  the  State  will  submit 
a  supplemental  Attorney  General's 
statement,  along  with  a  copy  of  the 
relevant  statutes,  certifying  that  the 
Executive  Director  has  the  authority 
to  issue  general  permits. 

— If  EPA  concurs  with  the  Attorney 
General's  statement,  the  Agency  will 
publish  notice  of  the  transfer  of 
general  permits  for  the  remaining 
storm  water  and  UST  discharges  to 
ODEQ  and  send  a  copy  to  the 
appropriate  mailing  list. 

— Once  the  Executive  Director  of  ODEQ 
assumes  authority  in  accordance  with 
a  promulgated  final  rule  to  issue 
general  permits,  the  State  will  become 
the  permitting  authority  (subject  to 
EPA  oversight)  for  all  discharges  of 
storm  water  associated  with  industrial 
and  construction  activity,  UST 
remediation  discharges.  EPA  storm 
water  general  permits  and  any 
effective  general  permits  for  UST 
remediation  discharges  will  then  be 
transferred  to  ODEQ  for 
administration.  Within  30  days  of  the 
transfer  of  authority,  EPA  will  provide 
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ODEQ  with  a  list  of  all  fecilities 

authorized  to  discharge  under  these 

general  permits. 

2.  Oklahoma  proposed  a  regulation  for 
consideration  for  self-reporting  of 
noncompliance  (Title  252:2-117).  At  the 
time  of  this  authorization  the  regulation 
is  not  finalized.  As  agreed  by  EPA  and 
ODEQ.  language  has  been  added  to  page 
39  of  the  MOA  ensuring  that  the  Bnal 
regulation  will  be  consistent  with 
NPDES  program  requirements.  The  new 
language  is  as  follows: 

"The  DBQ's  proposed  audit  rule  and  any 
associated  policy  and/or  guidance  which 
may  be  used  to  miti^te  penalties  for 
delegated  iacilities  under  the  OPDES 
program,  must  receive  final  EPA  concurrence 
prior  to  implementation  by  the  State." 

Once  the  regulation  is  finalized, 
ODEQ  will  send  a  revised  Program 
Description  and/or  Enforcement 
Management  System  explaining  the 
rule's  implementation  with  regard  to  the 
OPDES  program.  The  State  will  also 
send  a  supplemental  Attorney  General's 
Statement  to  ensure  the  regulation  will 
be  consistent  with  NPDES  requirements. 
To  t^e  extent  EPA  finds  that  a  final  rule 
modifies  or  supplements  the  OPDES 
program  and  constitutes  a  program 
revision,  in  accordance  with  40  CFR 
123.62  these  revisions  of  the  original 
OPDES  program  will  be  publicly 
noticed  in  the  Federal  Register  and 
major  newspapers  in  the  State  to 
provide  for  public  comment  on  the 
revision. 

Scope  of  the  OPDES  Program  and 
Clarifications  on  EPA  Authority  and 
Oversight 

All  ^4PDES  files  under  the  jurisdiction 
of  ODEQ  will  be  transferred  from  EPA 
to  the  state  within  30  days.  NPDES 
permits  under  ODEQ's  jurisdiction  will 
become  state  administered  OPDES 
permits  and  will  be  reissued  (upon 
expiration)  or  modified  by  the  ODEQ. 
All  permits  brought  to  public  notice  by 
ODEQ  after  this  authorization  and  under 
its  OPDES  authority  will  be  OPDES 
permits  providing  NPDES  authorization 
to  those  dischargers. 

A.  EPA  Authority 

Oklahoma's  OPDES  program  is  a 
partial  program,  which  conforms  to  the 
requirements  of  section  402(n)(3)  of  the 
Clean  Water  Act.  The  OPDES  program 
applies  to  all  discharges  covered  by  the 
authority  of  ODEQ.  This  includes  most 
discharges  of  pollutants  subject  to  the 
federal  NPDES  program  (e.g.  municipal 
wastewater  discharges,  pretreatment, 
and  most  industrial  point  source 
discharges,  and  point  source  discharges 
from  federal  facilities),  including  the 


disposal  of  sewage  sludge  (in 
accordance  with  section  405  of  the  Act 
and  40  CFR  part  503).  ODEQ  does  not 
have  regulatory  authority  over  facilities 
regulated  by  other  agencies  in  the  State 
of  Oklahoma,  therefore  EPA  will  remain 
the  NPDES  regulatory  authority  for  the 
following  discharges: 

1.  Agricultural  industries  regulated  by 
the  Oklahoma  IDepartment  of 
Agriculture  including  conc«itrated 
animal  feeding  operations  and 
silviculture.  EPA  will  remain  the 
NPDES  permitting  authority  for  all  point 
source  discharges  associated  with 
agricultural  production,  services, 
silviculture,  feed  yards,  livestock 
markets  and  animal  wastes. 

2.  Oil  and  Gas  exploration  and 
production  related  industries  and 
pipeline  operations  regulated  by  the 
Oklahoma  Corporation  Commission. 
EPA  will  retain  NPDES  authority  over 
these  industries  and  their  discharges  to 
surface  waters  of  the  state. 

3.  Discharges  in  Indian  Country.  The 
State  of  Oklahoma  does  not  seek 
jurisdiction  over  Indian  Country.  EPA 
will  retain  NPDES  authority  to  regulate 
discharges  in  Indian  Country  (as  defined 
in  18  U.S.C.  1151).  The  state  of 
Oklahoma  has  undertaken  steps  to 
revise  regulation  252:605-l-3(c) 
clarifying  ODEQ  does  not  seek  to  issue 
authorized  OPDES  permits  to  discharges 
in  Indian  Country.  EPA  and  ODEQ  will 
work  together  with  tribal  authorities  to 
resolve  questions  of  permitting 
authority  for  individual  discharges. 

4.  Ehscharges  of  radioactive  materials 
regulated  by  the  federal  government  (i.e. 
those  radioactive  materials  covered  by 
the  Atomic  Energy  Act  of  1954,  as 
amended  (42  U.S.C.  2011  et.  seq.)).  EPA 
does  not  have  the  authority  to  approve 
the  OPDES  program  to  regulate 
radioactive  wastes  governed  by  the 
Atomic  Energy  Act.  The  regulatory 
authority  for  radioactive  materials  will 
remain  under  the  jurisdiction  of  the  U.S. 
Department  of  Energy  and  the  Nuclear 
Regulatory  Commission.  (Some 
industrial  discharges  which  contain 
very  low  level  radioactive  wastes  (e.g. 
manufacturers  of  watches  may  discharge 
trace  amounts  of  radium,  and  hospital 
wastes  sometimes  contain  iodine 
isotopes)  which  are  not  regulated  under 
the  Atomic  Energy  Act  and  may  be 
regulated  by  EPA;  upon  authorization  of 
the  OPDES  program,  the  authority  to 
regulate  those  discharges  may  become 
the  responsibility  of  ODEQ.) 

5.  Oklahoma  Ordinance  Works 
Authority  (OOWA).  EPA  will  retain 
enforcement  authority  for  OOWA 
(NPDES  permit  No.  OK0034568). 
located  in  Pry  or,  Oklahoma,  and  all 
industries  served  by  this  facility.  ODEQ 


is  legally  responsible  for  implementing 
the  pretreatment  program  at  OOWA. 

6.  Authority  over  EPA  issued  general 
permits:  EPA  will  retain  authority  to 
administer  general  permits  in 
accordance  with  40  CFR  123.1.  As 
explained  in  the  Federal  Register  Notice 
proposing  approval  of  the  OPDES 
program,  Oklahoma  is  revising  its 
statutes  and  regulations  to  provide  the 
Executive  Director  of  the  Oklahoma 
Department  of  Environmental  Quality 
with  the  full  authority  to  issue  general 
[>ermits  under  the  OPDES  program.  This 
revision  of  Oklahoma  Law  is  to  ensure 
that  the  Oklahoma  general  permitting 
program  is  consistent  with  the 
requirements  of  40  CFR  123.25(c).  In  the 
Federal  Register  Notice  concerning  the 
proposal  of  the  OPDES  program,  EPA 
asserted  that  "Until  the  state  completes 
.  this  transfer  of  authority,  EPA  will 
retain  full  permitting  and  enforcement 
authority  for  those  discharges  which  are 
covered,  or  proposed  to  be  covered  by 
EPA  issued  general  pennits."  EPA 
provided  that  it  would  transfer  this 
authority  and  the  administration  of  the 
general  permits  to  the  State  once  ODEQ 
has  revised  its  program  to  include 
general  permitting  authority.  EPA  now 
wishes  to  clarify  that  the  State  has 
program  authority  over  all  classes  of 
discharges  (except  as  listed  above).  EPA 
will  not  retain  program  authority  over 
those  discharges  except  to  the  extent  it 
will  continue  to  administer  EPA  issued 
general  permits. 

This  clarification  will  translate  into 
only  minor  changes  for  permittees  in  the 
State  of  Oklahoma.  Until  the  transfer  of 
general  permit  authority  to  ODEQ  EPA 
will  continue  to  administer  those 
general  permits  it  has  issued  or 
proposed  in  Oklahoma.  Until  otherwise 
notified  by  EPA  or  the  State,  permittees 
covered  by  those  general  permits  will 
continue  to  report  all  compliance 
information  to  EPA  Region  6.  Also,  any 
facility  eligible  for  coverage  under  these 
permits  will  send  its  notice  of  intent  to 
EPA  rather  than  ODEQ.  Until  otherwise 
notified  by  the  State  or  EPA,  all  Notices 
of  Intent  and  Termination  (NOIs  and 
NOTs)  for  coverage  under  EPA's  general 
permits  for  storm  water  (only)  should 
continue  to  be  sent  to  the  EPA  NOI 
Processing  Center  (mail  code  4203),  401 
M  Street.  SW,  Washington,  DC  20460. 
The  only  variation  from  the  proposed 
program  will  be  authority  to  reissue  the 
general  permits.  ODEQ  is  the  permitting* 
authority,  and  as  such,  will  reissue  the 
general  permits  once  that  authority  has 
been  transferred  to  ODEQ.  EPA  may  not 
reissue  the  general  permits  once  they 
have  expired.  If  ODEQ  has  not  been  able 
to  revise  its  program  to  include  general 
permitting  authority  prior  to  the 
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expiration  of  a  general  permit,  it  could 
issue  individual  permits  instead.  In  the 
interim,. any  discharger  covered  by  an 
EPA  general  permit  may  request  that  its 
discharge  be  covered  by  an  individual 
permit  issued  by  the  State  as  described 
in  the  MO  A  language  quoted  above 
(Changes  to  the  OPDES  Proposed 
Documents  #1). 

The  Federal  Register  Notice  of  August 
29, 1996,  proposing  approval  of  the 
OPDES  program  (61  FR  45420-45426), 
at  page  45422.  paragraph  2  refers  to 
"Phased  Program  Authority."  To 
eliminate  any  confusion  that  EPA  meant 
that  Oklahoma's  NPDES  Program  is  a 
"partial  and  phased"  program  in  the 
context  of  Section  402(n)(4)  of  the  Clean 
Water  Act,  33  USC  1342(n)(4),  EPA  is 
clarifying  that  the  word  "phased"  was 
used  in  a  generic  sense  and  not  the 
statutory  meaning  of  a  "phased 
program"  as  that  term  is  used  in 
402(n)(4).  A  phased  program  in 
accordance  with  CWA  section  402(n)(4) 
provides  a  state  up  to  5  yeara  to  assume 
administration  for  categories  of 
dischargers  considered  "point  sources" 
by  the  CWA.  ODEQ  has  the  legal 
authority  to  administer  the  program  to 
include  those  discharges  covered  by 
EPA's  general  permits  using  individual 
permits,  thus,  EPA  considers  the  OPDES 
program  as  covering  all  discharges 
under  the  jurisdiction  of  the  ODEQ  in 
Oklahoma.  Therefore,  Oklahoma's 
program  is  not  a  "phased"  program  as 
that  terra  is  used  in  section  402(n)(4)  of 
the  Clean  Water  Act. 

7.  Status  of  applications,  proposed 
permits,  contested  permit  actions,  and 
unresolved  EPA  enforcement  actions: 
Except  for  the  files  listed  below,  all 
pending  NPDES  permit  applications  and 
issued  NPDES  permits  under 
jurisdiction  of  ODEQ  will  be  transferred 
to  Oklahoma  within  30  days  of  the 
approval  of  the  OPDES  program.  In 
accordance  with  the  signed  MOA,  EPA 
will  retain  temporary  authority  for  all 
proposed  permits  until  final  issuance; 
permits  contested  under  evidentiary 
hearing  proceedings  until  those  are 
resolvml:  and  compliance  files  and 
authority  for  all  open  enforcement 
ordere  until  such  time  as  ODEQ  has 
issued  parallel  orders  or  EPA  has 
resolved  the  enforcement  action. 

Proposed  Permits:  EPA  shall  retain 
permit  decision-making  authority  over 
permits  which  have  been  publicly 
noticed  until  they  are  issued  and 
effective.  Once  these  permits  are 
effective,  they  will  be  transferred  to 
ODEQ  unless  contested.  The  permit  files 
will  be  transferred  to  the  state  as  the 
permits  become  effective. 

Contested  Permit  Actions:  EPA  will 
retain  permits  for  which  variances  or 


evidentiary  hearings  have  been 
requested  until  such  time  as  they  are 
resolved.  As  each  request  is  resolved, 
EPA  will  notify  ODEQ  and  transfisr 
jurisdiction  of  the  permit  to  ODEQ.  EPA 
shall  also  maintain  enforcement  lead 
over  discharge  permits  with  a  pending 
evidentiary  hearing  request;  these  will 
be  transferred  to  the  state  upon 
resolution  of  the  issue  for  which  the 
hearing  was  requested. 

Enforcement  Actions:  EPA  Region  6 
will  retain  primary  enforcement 
authority  after  the  date  the  OPDES 
program  is  approved  for  a  number  of 
facilities  which  have  unresolved 
compliance  issues.  These  permittees 
will  continue  to  report  to  EPA  on  all 
comphance  issues  including  regular 
submittals  of  Discharge  Monitoring 
Reports  for  their  NPDES  permits. 
Authority  for  these  permits  can 
subsequently  be  transferred  to  the  State 
one  of  two  wajrs:  (1)  The  outstanding 
compliance  issue  can  be  resolved  and 
the  permittee  has  returned  to 
compliance,  or,  (2)  the  State  can  issue 
a  parallel  administrative  action  to 
address  the  outstanding  compliance 
issue.  As  a  practical  consideration, 
enforcement  authority  for  municipal  or 
county  facilities  that  are  operated  by  the 
same  governmental  entity  will  not  be 
transferred  to  the  State  as  long  as  one  of 
its  major  facilities  has  an  unresolved 
compliance  issue.  NOTE:  EPA  in 
coordination  with  ODEQ  will  inform  all 
permittees  in  writing  of  their  reporting 
responsibilities.  Permittees  should 
continue  to  report  as  specified  by  both 
their  State  and  Federal  permits  until 
otherwise  notified. 

B..  Status  of  Regulation  Changes  and 
Corrections 

1.  Indian  Country.  Amendments  to 
regulation  OAC  252:605-1  will  be 
presented  to  ODEQ's  Environmental 
Quality  Board  (EQB)  in  March  for 
approval. 

2.  General  Permitting  Authority.  This 
change  of  authority  will  be  proposed  to 
the  1997  Legislative  session  as  an 
amendment  to  27A  O.S.  Section  2-14- 
181  et  sea. 

3.  Finalization  of  Audit  Privilege 
Regulation.  This  proposed  regulation 
will  be  before  the  EQB  on  November  26, 
1996,  and  will  be  codified  as  OAC 
252:2-11-7  once  the  rulemaking  process 
is  completed. 

Responsiveness  Summary 

The  following  is  a  summary  of  the 
issues  raised  by  persons  commenting  on 
EPA's  proposed  approval  and  EPA's 
responses  to  those  issues.  >^  ' 

1.  Issue:  EPA  received  many 
comments  from  industry,  businesses. 


associations,  and  municipalities 
supporting  authorization  of  the  OPDES 
program.  These  commenters  cite 
examples  of  good  working  relationships 
with  the  ODEQ  and  confidence  in  the 
technical  skill  and  ethics  of  the  staff  and 
management  of  that  agency.  These 
commenters  also  point  out  the  benefits 
of  having  a  system  run  at  the  state  level 
that  is  more  readily  accessible  and  cost 
effective  than  the  system  of  having  both 
a  state  and  federal  permitting  program. 

Response:  EPA  is  pleased  with  the 
apparent  confidence  the  citizens  of 
Oklahoma  have  in  their  Department  Of 
Environmental  Quality.  EPA  believes 
that  approval  of  the  OPDES  program 
will  provide  both  an  environmentally 
protective  permitting  program,  as  well 
as  one  which  will  be  responsive  to  the 
needs  of  citizens  and  businesses  in 
Oklahoma. 

2.  Issue:  Some  mimidpalities 
expressed  concern  about  the  need  to 
raise  fees  to  support  the  OPDES 
program.  These  commentera  support 
EPA  approval  of  the  program,  while 
calling  for  more  proportional  fee  system 
or  financial  support  for  municipalities. 
Only  one  municii>ality  supported  the 
authorization  of  the  OPDES  program' 
conditioned  upon  no  additional  cost  to 
"mandated  participants"  of  the 
program. 

Response:  States  applying  to 
administer  the  NPDES  program  must 
establish  that  they  have  the  financial 
ability  and  structure  to  run  the  program 
which  EPA  would  approve  {40  CFR 
123.21).  In  the  sources  of  funding 
identified  by  ODEQ  for  the  OPE^S 
program  there  is  a  fee  system  for 
permittees.  The  structure  and  necessity 
for  the  fee  system  was  researched  by 
ODEQ,  reviewed  by  EPA,  and 
reevaluated  by  an  independent,  third 
party  study.  EPA  is  satisfied  the  fee 
system  outlined  in  the  OPDES  program 
is  appropriate. 

3.  Issue:  A  national  trade  association 
sent  comments  objecting  to  EPA's 
assertion  that  authorization  of  a  state 
program  under  NPDES  was  a  "federal 
action"  requiring  consultation  under 
section  7  of  the 'Endangered  Species  Act 
(ESA).  The  association  draws  the 
conclusion  from  the  ESA  that  EPA  is  not 
authorized  nor  is  under  any  obligation 
to  consult  on  any  action  that  would  not 
jeopardize  a  species.  The  association 
asserted  that  EPA  approval  of  a  state 
program  is  no  more  of  a  "federal"  action 
than  its  review  of  state-issued  permits; 
that  EPA's  authorization  is  not  a 
"discretionary"  action  and  therefore  is 
not  subject  to  the  requirements  of  ESA. 
The  commenters  added  that  EPA  is 
under  no  obligation  to  initiate  formal 
consultation  where  the  action  is  not 
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likely  to  adversely  affiect  listed  species. 
The  commenters  believe  that  because 
the  state  must  administer  the  same 
program  EPA  does,  there  is  no  change 
to  the  "environmental  baseline,"  and 
therefore  jeopardy  "  *  *  *  is  not 
remotely  likely."  The  commenters 
object  to  the  conditions  of  the 
a^«ements  reached  by  EPA,  ODEQ  and 
FWS  during  informal  consultation,  and 
believes  them  to  be  equivalent  to 
"reasonable  and  prudent  measures" 
more  appropriate  to  a  formal 
consultation.  The  commenter  does  not 
believe  EPA  has  the  authority  to  object 
to  state  issued  permits  for  their  potential 
effects  on  listed  or  proposed  species. 
Additionally,  the  commenter  does  not 
agree  with  EPA,  ODEQ,  and  fVvS  to 
include  proposed  species  or  habitat  in 
the  consultation  agreements. 

Response:  The  commenters  refer  to 
"EPA's  review  and  approval  of  a  state 
pennittiD0  program"  and  compares  it  to 
EPA's  review  of  state  issued  permits.  It 
is  from  this  comparison  that  some 
confusion  for  the  commenters  may  arise. 
The  approval  of  a  state  program  imder 
section  402  of  the  CWA  is  a  federal 
authorization  and  not  simply  a  review 
of  the  state's  documents.  EPA  views  the 
approval  as  "discretionary"  in  that  it 
must  work  with  the  state  to  develop 
mutual  agreements  in  the  MOA  which 
is  then  signed  by  both  agencies. 

The  regulations  implementing  the 
ESA  includes  in  the  term  "action  •  *  * 
all  activities  or  programs  of  any  kind 
authorized,  funded,  carried  out,  in 
whole  or  in  part,  by  Federal  agencies  in 
the  U.S.  or  on  the  high  seas."  (50  CFR 
402.02)  When  an  action  is  determined 
by  the  agency  to  have  the  potential  to 
"affect"  listed  species  or  critical  habitat, 
the  agency  must  consult  or  confer  with 
the  FWS  (and  for  marine  species 
Natiraial  Marine  Fisheries  Service)  to 
determine  if  species  will  be  adversely 
effected.  The  agencies  involved  may 
elect  to  start  with  informal  consultation. 
During  this  optional  process  the  FWS 
"  *  *  *  may  suggest  modifications  to 
the  action  that  the  Federal  agency  and 
any  applicant  could  implement  to  avoid 
the  likelihood  of  adverse  effects  to  listed 
species  or  critical  habitat."  (50  CFR 
402.13)  This  process  may  also  be 
applied  to  avoid  jeopardy  of  a  species 
which  have  been  proposed  for  listing 
(50  CFR  402.10).  Including  agency 
"conferences"  on  proposed  species  and 
their  habitat  helps  avoid  the  need  for 
reinitiation  of  consultation  after 
proposed  species  have  been  formally 
listed. 

The  consultation  conducted  by 
Region  6,  ODEQ,  and  FWS  applies  to 
future  actions  by  the  state  which  could 
jeopardize  listed  or  proposed  species. 


No  environmental  baseline  exists  for  the 
proposed  state  nm  program.  If  any 
"programmatic"  environmental  baseline 
exists,  it  applies  only  to  past  permitting 
actions  issued  by  EPA  and  not  future 
actions  that  may  be  issued  by  the  State. 
A  state  program  is  operated  in  lieu  of 
the  federally  administered  NPDES 
program.  The  program  is  based  not  on 
CWA  and  its  implonenting  regulations, 
but  instead  on  state  regulations  and 
statutes.  A  state  program  cannot  be 
judged  on  the  baseline  of  the  federal 
system  that  preceded  it. 

While  it  may  not  be  clear  that  the 
section  7  consultation  is  specifically 
required  for  a  program  authorization, 
ESA  and  its  implementing  regulations 
do  not  restrict  any  agency  from 
voluntarily  consulting  and  conferring 
with  Fish  and  Wildlife  Service  on 
actions  it  believes  may  affect  listed 
species.  The  commenter  for  the 
associatim  himself  stated  that  ***** 
whether  EPA  was  required  to  consult 
with  FWS  is  not  the  issue  *  *  *."  EPA 
working  cooperatively  with  ODEQ  and 
FWS  did  informally  confer  and  consult 
on  species  and  habitat  protection  in  the 
State  of  Oklahoma.  This  cooperation 
resulted  in  the  agreements  cited  by  the 
commenters.  Region  6  believes 
consultation  conducted  on  the 
authorization  of  a  state  NPDES  program 
is  consistent  with  the  intent,  definitions 
and  the  requirements  of  the  ESA  and 
CWA.  The  conditions  of  the  agreements 
were  placed  in  the  EPA/ODEQ  MOA  to 
ensure  that  EPA  and  ODEQ  bad  clear 
responsibilities  with  regard  to  carrying 
out  the  agreements. 

EPA's  authority  to  object  to  state 
issued  permits  is  outlined  in  40  CFR 
123.44  which  provides  that  EPA  may 
object  to  the  issuance  of  a  permit  which 
does  not  comply  with  the  CWA, 
regulations,  or  die  MOA;  m,  would  in 
any  other  respect  be  outside  the 
requirements  of  the  CWA  or  its 
implementing  regulations.  CWA  section 
301(b)(1)(C)  incorporates  in  the  Act's 
protection  any  more  stringent 
-requirements  required  by  any  other 
Federal  law  or  regulation.  R^on  6  does 
not  believe  that  the  conditions  of  the 
consultation  agreements  go  beyond  the 
authority  of  EPA  to  object  to  state  issued 
NPDES  permits. 

4.  Issue:  A  citizens  group  located  in 
Grove,  Oklahoma  expressed  concern 
that  they  had  not  been  satisfied  with 
ODEQ  response  to  complaints  ftey  had 
made  regarding  the  water  quality  of 
Cave  Springs  and  Honey  Creek,  and  the 
discharge  of  wastewater  fix)m  Simmons 
Industries  in  Missouri.  These  citizens 
were  bothered  that  the  tone  of  the 
notices  proposing  this  program,  were 
"pro-industry."  These  citizens  ask  DEQ 


why  it  feels  competent  to  take 
responsibility  for  the  NPDES  program; 
and  ask  EPA  if  it  is  not  an  important 
link  in  the  protection  of  environmental 
resources.  These  citizens  also  express 
concern  regarding  agricultural 
industries. 

Response:  While  the  commenters  may 
have  A  legitimate  concern  about  the 
impacts  of  Simmons  Industries  on  the 
water  quahty  of  Cave  Springs  and 
Honey  Creek,  the  wastewater  discharges 
dted  by  the  citizens  are  regulated  by  the 
Missouri  Department  of  Natural 
Resources  (MDNR),  not  ODEQ.  ODEQ 
may  comment  on  the  issuance  of 
permits  outside  its  jurisdiction  which 
may  impact  water  quality  in  Oklahoma, 
and  may  appeal  to  EPA  if  permits  issued 
in  Missouri  do  not  meet  water  quality 
standards  for  that  stream  segment  in 
(Mdahoma.  However  CM)EQ  is  not 
authorized  to  take  enforcement  action 
against  dischargers  in  neighboring 
states.  It  is  the  imderstanding  of  Region 
6  that  ODEQ  has  conununicated  its 
concerns  and  those  of  the  citizens  to 
MDNR  and  EPA,  requesting  action  to 
protect  the  water  quality  in  these 
streams.  Recently  ODEQ  has  been 
communicating  with  Missouri's 
authorized  agency  recommending  more 
stringent  limits  in  the  permit  which 
Mro4R  is  currently  drafting. 

While  ODEQ  does  not  have  the 
authority  to  address  pollutants  bom 
agricultural  industries,  ODEQ  is 
working  to  address  all  point  and  non- 
point  sources  of  pollutants  within  its 
jurisdiction.  Authorization  of  the 
(X^ES  program  imder  the  CWA  may 
help  Oklahoma  develop  more 
comprehensive  programs  to  improve 
water  quality  in  the  State.  However. 
EPA's  specific  authorization  of  the 
OPDES  program  does  not  extend  to 
programs  regulating  air  and  solid 
wastes,  nor  does  it  include  point 
sources  which  are  not  within  the 
jurisdiction  of  ODEQ  or  the  CWA  (see 
Scope  of  the  OPDES  Program  and 
Clarifications  on  EPA  Authority  and 
Oversight.  A.I.  above). 

The  written  agreements  of  this 
authorization  process  will  formalize  the 
partnership  which  has  existed  between 
EPA  and  ODEQ  since  the  Oklahoma 
agency's  formation,  and  will  provide  the 
structure  for  the  side-by-side 
relationship  between  the  two  agencies. 
Region  6  will  continue  to  be  ready  and 
available  to  work  with  ODEQ  and  the 
citizens  of  Oklahoma  to  ensure  the 
environment  is  protected. 

The  OPDES  program,  the  43rd  state 
program  to  be  authorized  under  section 
402  of  the  CWA.  includes  pretreatment, 
federal  fadUties  and  sewage  sludge. 
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State  NPOES  Program  Status 


Ailcansas  — 

^  II  ri Ill 

Coiofado 

Connecilcut 


Floflda .. 
Qaoigia 

Mnois  — 


Kansas 
Ksniucfiy  . 
Loisiana 
Mwyland  . 
MteNgan  , 


Mississippi 
Missouri  ... 


Nstirsska  .. 
Nevada  

New  York  ... 


Appfovsd 

NPDES 
psdiiK  pn> 


North  Carolina 
North  DtfttXa  „ 

ONo 

Oregon 

Pormsytvania  .. 
Rhode  Island  .. 
South  Caroiina 
South  Datota  .. 
Tennessee  


Utah— (06/14/96  Approved  Sludge  Prgm) 

Vermont - 

Virgin  Islands 


West  Virginia 
Wisconsin  ..... 
Wyoming 


Totals 


11/01/86 
06/14/73 
03«7/75 
00/26/73 
04/01/74 
06/01/B5 
06/28/74 
11/28/74 
10/23/77 
01A)1/75 
08/10/78 
06/28/74 
09/30/83 
08/27/96 
06/06/74 
10/17/73 
06/30/74 
06/01/74 
10/30/74 
06/10/74 
06/12/74 
09/19/75 
04;'13/82 
10/28/75 
10/19/75 
06/13/75 
03/11/74 
00/26/73 
06/30/78 
09/17/84 
06/10^75 
12/30/93 
^2J28f^ 
07/07/87 
03/11/74 
06/30/76 
03/31/75 
11/14/73 
06/10/82 
OSJOAfTA 
01/30/75 


Approwsd  to 
rsgulalBfs^ 


42 


10/19/79 
11/01/B8 
05/06/78 

01/00/86 


12A)8/80 
06/01/79 
09/20/79 
12/09/78 
08/10/78 
08/28/86 
09/30/83 
08/27/96 
11/10/87 
12/09/78 
12/09/78 
01/28/83 
06/26/79 
06/23/81 
11/02/79 
08/31/78 
04/13/82 
06/1 3/BO 
09/28/84 
01/22/90 
01/28«3 
03/02/79 
06/30/78 
09/17/84 
06/26/80 
12/30/93 
09/30/86 
07/07/87 


02/00/82 

06/1 0«2 
11/26/79 
05/18/81 


Approved 


36 


10/18/79 
11/01/86 
09/22/80 

06/03/81 

06/01/06 
03/12/81 
06/12/83 


06/03/81 

00/30/^ 
08/27/96 
09/30/86 
04/16/86 
07/18/79 
05/13/82 
06/03/81 

06/07/84 

04/13/82 

06/14/82 

07/27/83 
03/12/81 

00/17/84 
04/08/82 
12/30/93 
08/1  Q«3 
07/07/87 
03/16/82 

04/14/89 
00/30/86 
05/1  (y82 
12/24/80 


Approved  Qsrv 
ral  peiiiHS 
program 


30 


06/26/91 
11/01/86 
00/22/86 
03/04/82 
03/10/62 
10/23/92 
05/01/05* 
01/28/91 
00/30/91 
01/04/84 
04A)2/91 
06/12/92 
11/24/93 
09/30/83 
08/27/96 
06/30/91 
11/20/93 
12/15/87 
09/27/91 
12/12/86 
04/29/83 
07/20/86 
07/27/62 
04/13/82 
10/15/82 
09/06/91 
01/22/60 
08/17/82 
02/23/82 
08/02/91 
00/17/84 
09/03/92 
12/3Q«3 
04/18/91 
07/07/87 
08/26/93 

04/20/91 
09/26/89 
05/10/82 
12/19/86 
06/24/91 


31 


Number  of  Fuly  Aulhorizsd  Programs  (Federal  Fadlties,  Pretreatment.  General  Pennts)  -  27. 
NuratMT  ot  FuHy  Authorized  Programs.  Including  Sludge  -  1. 
*:  Phased  Federal  (adWies  &  storm  water  programs  t^  2000. 


Other  Federal  SUtutas 

A.  National  Historic  Preservation  Act 

Section  106  of  the  National  Historic 
PreservatioD  Act  (NHPA)  requires  that 
aU  fiederal  agencies  must  consult  with 
the  State  Historic  Preservation  Officer 
(SHPO)  and  the  Advisory  Council  on 
Historic  Preservation  (ACHP)  on  all 
fedeial  undertakings  whidi  may  affect 
historic  properties  or  sites  listed  or 
eligible  for  listing  in  the  National 
RegistOT  of  Historic  Places.  Regulations 
outlining  the  requirements  of  a  section 
106  consultation  on  a  federal 
undertaking  are  foimd  at  36  CFR  part 
800.  EPA's  approval  of  the  State  NPDES 


permitting  program  under  section  402  of 
the  Clean  Water  Act  is  a  federal 
undertaking  subject  to  this  reqiiirement, 
but  the  State's  subsequent  issuance  of 
OPDES  permits  may  not  be.  EPA  has 
thus  considted  in  accordance  with 
section  106  of  the  NHPA  to  assure 
protection  of  eligible  properties  will  be 
provided  in  connection  with  State 
permit  actions.  In  the  consultation,  EPA. 
the  SHPO  and  ODEQ  outlined 
procedures  by  which  ODEQ  and  the 
SHPO  will  confer  on  permit  actions  . 
likely  to  affect  historic  properties.  These 
processes  are  reflected  in  a 
memorandum  of  understanding  signed 
by  EPA  and  the  SHPO  on  EPA's 


oversight  role  and  objection  procedures 
on  permits  when  the  two  state  agencies 
can  not  agree  on  the  protection  of 
historic  properties.  The  EPA/ODEQ 
MOA  includes  conditions  for  EPA  and 
ODEQ  to  follow  to  ensure  that  the 
requirements  of  the  consultation  with 
the  SHPO  are  met 

B.  Endangered  Species  Act 

Section  7  of  the  Endangered  Species 
Act  (ESA)  requires  that  all  federal 
agencies  consiilt  on  federal  actions 
which  may  affect  federally  listed  species 
to  insure  they  are  unlikely  to  jeopardize 
the  continued  existence  of  those  species 
or  adversely  modify  their  critical 
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habitat.  Regulations  controlling 
consultation  under  ESA  section  7  are 
codified  at  50  CFR  part  402.  EPA's 
approval  of  the  State  permitting 
program  under  section  402  of  £e  Qean 
Water  Act  is  a  federal  action  subject  to 
this  requirement,  but  the  State's 
subsequent  OPDES  permit  actions  are 
not.  EPA  completed  informal 
consultation  with  the  U.S.  Fish  and 
Wildlife  Swvice  (FWS  or  the  Service). 
In  the  consultation,  EPA,  the  Service, 
and  ODEQ  outlined  procedures  by 
which  ODEQ  and  FWS,  will  confer  on 
permits  which  are  likely  to  affect 
federally  listed  species.  These  processes 
are  reflected  in  a  Memorandum  of 
Understanding  between  the  State  and 
FWS.  In  addition,  a  consultation 
agreement  has  been  reached  between 
EPA  and  FWS  on  EPA's  oversight  role 
and  objection  procedures  when  ODEQ 
and  FWS  cannot  agree  on  the  protection 
of  species  in  an  individual  State  permit 
action.  These  conditions  are  reflected  in 
theEPA/ODEQMOA. 

I  hereby  authorize  the  OPDES 
program  in  accordance  with  40  CFR  part 
123. 

Dated:  November  19, 1996. 
Jane  N.  Saginaw, 
Regional  Adndnistrator. 
[PR  Doc  96-31274  Filed  12-e'-96;  8:45  am] 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

Public  Information  Coltoctlon* 
Approvad  by  Offic«  of  Managomont 
and  Budget 

December  3, 1996. 

The  Federal  Commimications 
Commission  (FCC)  has  received  Office 
of  Management  and  Budget  (OMB) 
approval  for  the  following  public 
information  collections  pursuant  to  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13.  An  agency  may  not 
conduct  or  sponsor  and  a  person  is  not 
required  to  respond  to  a  collection  of 
information  imless  it  displays  a 
currently  valid  control  number.  For 
further  information  contact  Shoko  B. 
Hair.  Federal  Communications 
CfHnmission,  (202)  418-1379. 

OMB  Number:  3060-0704. 

Expiration  Date:  05/31/97. 

Tide:  Policy  and  Rules  Concerning  the 
Interstate,  Interexchange  Marketplace; 
Implementation  of  Section  254(g)  of  the 
Commimications  Act  of  1934,  as  .^  -    . . 
amended.  CC  Docket  No.  96-61.  - 

Form  Nianber:  N/A. 


Estimated  Annual  Burden:  138,175.5 
total  annual  hours;  266.2  hours  per 
respondent  (avg.);  519  respondents. 

Estimated  Annual  Reporting  and 
Recordkeeping  Cost  Burden:  $435,000. 

Description:  In  the  Second  Report  and 
Order  (Order),  adopted  in  CC  Docket 
No.  96-61,  the  Commission  eliminated 
the  requirement  that  nondominant 
interexchange  carriers  file  tariffs  for  • 
interstate,  domestic  interexchange 
telecommunications  services.  In  order  to 
facilitate  enforcement  of  such  carriers' 
statutory  obligation  to  geographically 
average  and  integrate  their  rates,  and  to 
make  it  easier  for  customers  to  compare 
carriers'  service  offerings,  the  Order 
requires  affected  carriers  to  maintain, 
and  to  make  available  to  the  pubUc  in 
at  least  one  location,  information 
concerning  their  rates,  terms  and 
conditions  for  all  of  their  interstate, 
domestic  interexchange  services. 

Federal  Commtmications  Commissitm. 

William  F.  Cata« 

Acting  Secretary. 

(FR  Doc.  96-31257  Filed  12-9-96;  8:45  am) 
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FEDERAL  DEPOSIT  INSURANCE 
CORPORATION 

Statamant  of  Policy  Regarding  Ilia 
Paymant  of  State  and  Local  Property 
Taxaa 

AQENCY:  Federal  Deposit  Insurance 
Corporation  (FDIC). 
ACTION:  Revision  and  Reissuance  of 
Pohcy  Statement 

SUMMARY:  The  Statement  of  Policy 
revises  and  reissues  the  PDIC's 
"Statement  of  Policy  Regarding  the 
Payment  of  State  and  Local  Property 
Taxes"  issued  on  Jime  4, 1991.  As 
required  by  section  303(a)  of  the  Riegle 
Conununity  Development  and 
Regulatory  Improvement  Act  of  1994 
("the  RCDRL\"),  the  FDIC  is  ccHiducting 
a  systematic  review  of  its  regulations 
and  statements  of  policy  that  might  be 
inefficient,  cause  unnecessary  burden, 
or  contain  outmoded,  duplicative,  or 
inconsistent  provisions  (see  60  FR 
62345  (Dec.  6, 1995)).  The  FDIC  has 
reviewed  its  1991  Policy  Statement  and 
has  ccmcluded  that  it  should  be  revised 
and  reissued.  This  revised  Statement  of 
Pohcy  would  replace  the  1991  Policy 
Statement. 

The  revised  Statement  of  PoUcy 
would  reflect  (1)  the  statutory  "svmset" 
of  the  Resolution  Trust  Corporation 
("RTC")  on  December  31, 1995, 
resulting  in  the  FDIC's  succession  to  the 
RTC's  remaining  responsibilities;  and 
(2)  the  developing  caselaw  in  the  area. 


EFFECIIVE  DATE:  January  9, 1997. 
FOR  FURTHER  INFORMATION  OONT  ACT: 
William  P.  Stewart,  Real  Estate 
Specialist,  ORE,  FDIC  (202)  416-4229; 
David  N.  Wall,  Senior  Counsel,  FDIC 
Legal  Division  (202)  736-0115;  m  David 
Fi^er,  Counsel,  FDIC  Legal  Division 
(202)  736-3103. 

SUPPLEMENTARY  INFORMATION: 

Peperwrork  Reductkm  Act 

The  Statement  of  Policy  does  not 
require  any  collections  of  paperwork 
pursuant  to  section  3504(h)  of  the 
Paperwork  Reduction  Act,  44  U.S.C. 
3501,  et  seq.  Accordingly,  no 
information  has  been  submitted  to  the 
Office  of  Management  and  Budget  for 
review. 

Regulatory  Flexibility  Act 

Pursuant  to  section  605(b)  of  the 
Regulatory  Flexibility  Act,  5  U.S.C  601. 
et  seq.,  it  is  certified  that  the  Statement 
of  Pohcy  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  In  addition, 
the  Statement  of  PoUcy  will  not  impose 
regulatory  compliance  requirements  on 
depository  institutions  of  any  size. 

DISCUSSION 

L  Introduction 

Section  15  of  the  Federal  Deposit 
Insurance  Act  ("FDL\"),  12  U.S.C.  1825. 
provides  immimity  from  all  taxation 
imposed  by  any  state,  coimty, 
mimidpal,  or  local  taxing  authority, 
except  for  ad  valorem  real  property 
taxation.  This  immunity  from  taxation, 
and  its  limited  exception  for  real 
property  taxation,  apply  to  the  FDIC 
both  in  its  corporate  capacity  and  when 
it  is  acting  as  a  receiver  for  a  failed 
financial  institution.  12  U.S.C.  1825  (a) 
and  (b),i  respectively.  See  also  12  U.S.C 
1823(d)(3)(A). 

On  June  4, 1991,  the  FDIC  and  the 
RTC  each  issued  a  "Statement  of  Policy 
Regarding  the  Payment  of  State  and 
Local  Property  Taxes."  The  two  poUcy 
statements  were  essentially  identical. 
The  RTC  statement  was  published  at  56 
FR  28426  (June  20, 1991);  the  FDIC 
statement  was  not  published  in  the 
Federal  B«gi«*«w  but  was  made  publicly 
available  in  FDIC's  Law.  Regiiladons. 
and  Related  Acts.  Since  their  issuance, 
several  cases  involving  the  FDIC's  and 
RTC's  tax  immunity  and  the 
Corporations'  implementation  of  thmr 
poUcy  statements  have  been  Utigated  to 
conclusion.  Moreover,  on  December  31. 
1995,  the  RTC  terminated  and  the  FDIC 


■  Sectioa  219  of  the  Ftnancial  Institutioiu  Reform. 
Recovery,  and  Enforcement  Act  of  1989  ("FIRREA") 
added  subaaction  (b)  to  clarify  that  the  FDIC* 
immunity  extendi  to  receiverahipa. 
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succeeded  to  its  remaining 
responsibilities.  Accordingly,  theRTC 
termination,  the  developing  judicial 
interpretation  of  the  FDIC's  tax 
immunity,  and  the  requirements  of  the 
RCDRIA  warrant  a  reissuance  of  the 
FDIC  policy  statement  with  certain 
minor  changes. 

n.  Background 

In  providing  for  the  orderly 
liquidation  of  a  failed  Hnancial 
institution,  the  FDIC  has  only  a  limited 
ability  to  prepare  in  advance  for 
managing  the  assets  of  a  financial 
:  institution  for  which  it  has  been 
appointed  receiver.  Moreover,  the 
difficulties  of  administration  may  often 
be  compounded  by  the  poor  quality  of 
the  affected  institution's  records.-which 
may  be  incomplete  or  in  disarray,  or 


Frequently,  records  regarding  ad 
valorem  real  property  tax  liabilities  are 
not  current.  In  many  instances,  taxes 
that  are  already  delinquent  at  the  time 
the  receiver  is  appointed  become  further 
delinquent,  and  taxes  that  are  not 
delinquent  become  so.  Because  of  the 
importance  of  property  tax  revenues  for 
state  and  local  municipal  finances,  and 
given  the  magnitude  of  the  FDIC 
holdings  of  real  property  and  the 
potential  effect  thereon  of  section  15(b) 
of  the  FDIA,  the  FDIC  in  1991  adopted 
a  Statement  of  Policy  Regarding  the 
Payment  of  State  and  Local  Property 
Taxes  ("Policy")  to  provide  guidance 
concerning  its  pwyment  of  such  taxes. 
Having  had  five  years  of  experience 
with  that  PoUcy,  the  FDIC  now  adopts 
a  revised  policy  (hereinafter  "Revised 
Policy")  to  reflect  certain  minor  changes 
now  deemed  advisable  as  a  result  of 
litigation  and  practical  experience. 

Application  to  Resolution  Trust 
Corporation  Assets 

On  December  31, 1995,  the  RTC 
terminated.  Pursuant  to  12  U.S.C 
1441a(m),  the  FDIC  has  succeeded  the 
RTC  as  receiver  for  all  institutions  for 
which  the  RTC  was  acting  as  receiver  at 
the  time  of  its  termination,  as  well  as  to 
any  assets  which  the  RTC  held  in  its 
corporate  capacity  at  that  point. 
Therefore,  it  is  appropriate  to  issue  this 
Revised  Policy  to  clarify  that  its 
provisions  apply  equally  to  all 
receiverships  and  assets  transferred 
from  the  RTC 

DL  Explaaatioa 

A.  Scope  and  Applicability 

Section  15  of  the  FDIA  is  silent  about 
the  immunity  of  the  FDIC  when  acting 
as  conservator.  The  legislative  history  of 
section  15(b),  however,  as  well  as  the 


similarity  of  powers  and  duties  of 
conservators  and  receivers,  suggest  that 
the  FDIC,  as  conservator,  should  enjoy 
similar  tax  immunity.  On  the  other 
hand,  the  FDIC  recognizes  that  financial 
institutions  in  conservatorship  continue 
to  operate  as  business  entities.  Similar 
considerations  obtain  with  respect  to  a 
bridge  bank,  and  when  the  FDIC  is 
managing  a  special  asset  pool  arising 
out  of  a  large  bank  assisted  transaction. 
Accordingly,  the  Revised  Policy 
conforms  with  the  former  Policy  and 
provides  that  the  FDIC,  when  acting  hi 
such  capacities,  will  not  assert  the  tax 
immunity  recognized  in  section  15(b), 
although  it  reserves  the  right  to 
reconsider  this  position  in  the  future. 

The  FDIC  is  sometimes  appointed  as 
conservator  for  an  institution  that  has 
acquired  certain  assets  and  assumed 
certain  liabilities  from  a  receiver 
pursuant  to  a  purchase  and  assumption 
agreement.  In  such  cases,  the  liabilities 
assumed  generally  do  not  include  all  tax 
obligations.  The  Revised  Policy 
provides,  as  did  the  original  Policy,  that 
the  FDIC,  as  conservator,  wall  not  be 
liable  for  those  obligations  not  assumed 
from  the  receiver.  This  disclaimer  of 
liabiUty  is  not  based  on  a  claim  of 
conservatorship  immunity;  rather,  ■ 
liability  is  disclaimed  because  the 
institution  in  conservatorship  has  not 
legally  assumed  those  obligations.  A 
bridge  bank  that  has  acquired  assets  and 
assumed  liabilities  in  a  similar  manner 
is  also  entitled  to  disclaim  tax-related 
obligations  it  has  not  legally  assumed. 

S^rtion  15  of  the  FDIA  is  also  silent 
as  to  whether  immunity  applies  to  the 
operaticms  of  a  subsidiary  of  an 
institution  in  receivership  or 
conservatorship.  Certain  legal  and 
poUcy  considerations  may  support  the 
position  that  immunity  applies  to  the 
operations  of  a  subsidiary  in  the  same 
manner  as  it  applies  to  the  operations  of 
the  receivership  or  conservatorship. 
Nevertheless,  because  of  various 
concerns,  including  the  maintenance  of 
the  separate  corporate  identities  of 
subsidiaries,  the  Revised  Policy 
provides  that  such  immunity  will  not  be 
asserted  at  this  time.  The  FDIC  reserves 
the  right  to  reconsider  whether 
immunity  applies  to  the  operations  of 
subsidiaries. 

The  Revised  Policy  eliminates  the 
discxission  of  these  points  appearing  in 
Section  A  of  the  original  Policy  in  iavqt 
of  the  mwe  extensive  discussion  in 
Section  H.  ;- 

B.  Taxes  .     '  '- 

1.  Payment  of  Taxes 

Like  the  original  Policy,  the  Revised 
Policy  provides  that  the  FDIC  will  pay 


proper  tax  obligations,  but  recognizes 
that  prompt  payment  must  be  consistent 
with  sound  business  judgement  and  the 
orderly  administration  of  receiverships. 
It  confirms  that  Section  15  immunity 
applies  to  all  assets  acquired  in  the 
course  of  the  FDIC's  liquidation 
operations. 

2.  Taxes  on  Owned  Real  Property 

Section  15(b)  of  the  FDIA  expressly 
waives  the  FDIC's  immunity  with 
respect  to  ad  valorem  real  property 
taxation.  Accordingly,  like  the  original 
Policy,  the  Revised  Policy  acknowledges 
that  property  which  the  FDIC  owns  in 
fee,  however  acquired,  is  subject  to  ad 
valorem  real  property  taxation.  Like  the 
original  Policy,  the  Revised  Policy  also 
recognizes  that  the  waiver  of  immunity 
in  section  15(b)  is  only  for  real  property 
taxes  assessed  according  to  the 
property's  value.  Thus,  immunity  has 
not  been  waived  for  taxes  imposed  on 
real  property  that  are  not  based  on 
value,  and  the  Revised  Policy  so  states. 
For  example,  some  types  of  special 
assessments,  which  traditionally  are 
based  on  property  {actors  other  than 
value,  such  as  fivnt  footage,  are  not  ad 
valorem  real  property  taxes  and 
therefore  the  FDIC  is  not  liable  for  them. 
See  Federal  Reserve  Bank  of  St.  Louis  v. 
Metrocentre  bnpmvement  District  #1, 
City  of  Little  Rock,  Arkansas,  657  F.2d 
183  (8th  Cir.  1981);  United  States  v.  City 
of  Adair,  539  F.2d  1185  (8th  Or.  1976). 

3.  Taxes  on  Secured  Interests  in  Real 
Property 

The  largest  category  of  assets  which 
the  FDIC  acquires  as  receiver  is  loans 
secured  by  mortgage  interests  in  real 
property.  Like  the  original  PoUcy,  the 
Revised  Policy  acknowledges  that  real 
property  which  is  the  subject  of  such 
interests  is  also  subject  to  ad  valorem 
real  property  taxation. 

4.  Taxes  on  Personal  Property 

Because  section  15  of  the  FDIA 
waives  immunity  only  for  ad  valorem 
real  property  taxation,  the  Revised 
Policy,  Uke  the  original  Poticy,  provides 
that  the  FDIC  is  immune  from  all  forms 
of  personal  property  taxation. 

5.  Other  Related  Taxes 

Like  the  original  PoUcy,  the  Revised 
Policy  makes  clear  that  the  FDIC  is 
immune  from  taxes  imposed  on  it  as  a 
result  of  transactions  involving  real 
property,  even  if  the  tax  is  measured  by 
the  value  of  the  property.  Such  taxes  are 
not  taxes  on  the  property  itself,  but 
rather  excise  taxes  on  transactions 
involving  real  property.  Among  these 
are  transfer  and  recordation  taxes,  and 
certain  fees  for  handling  foreclosure 
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sales,  which  the  FDIC  will  not  pay.  For 
example,  in  Resolution  Trust 
Corporation  v.  hanzaro.  140  N.J.  244. 
658  A.2d  282  (N.J.  1995),  the  New  Jersey 
Supreme  Court  held  that  a  sheriff's  fee 
for  handling  a  foreclosure  sale  so  far 
exceeded  the  value  of  the  services 
rendered  that  it  amounted  to  a  tax  £rom 
which  the  RTC  was  immune  under 
section  15(b)  of  the  FDIA. 

C  Interest  and  Penalties 

State  statutes  typically  provide  for  the 
accrual  of  interest  and  penalties  if  real 
property  taxes  are  not  paid  when  due. 
The  character  and  amount  of  such 
charges  vary  from  state  to  state.  Section 
15(b)(3)  of  the  FDIA  expressly  provides 
that  the  FDIC  is  not  liable  for  any 
amaunts  "in  the  nature  of  penalties  or 
<Anes,  including  those  arising  firom  the 
failure  of  any  person  to  pay  any  .  .  .  tax 
.  .  .  when  due."  This  provision 
expresses  the  common  law  rule,  see, 
e.g.,  Missouri  Pacific  Railway  Co.  v. 
Auh,  256  U.S.  554  (1921),  and  is 
consistent  with  the  general  rule  that 
receivers  (and  innocent  creditors) 
should  not  be  burdened  by  punitive 
assessments.  See  Professional  Asset 
Management  v.  Penn  Square  Bank,  566 
F.  Supp.  134  (W.D.  Okla.  1983).  The 
Revised  Policy  implements  this 
provision  by  providing  that  the  FDIC 
will  neither  pay,  nor  recognize  liens  for, 
such  amounts.  Similarly,  the  FDIC  will 
not  pay  attorneys'  fees  or  other  costs 
which  state  law  may  impose  upon 
delinquent  taxpayers.  living 
Independent  School  District,  et.  al  v. 
Packard  Properties  Ltd.,  et.  al.,  762  F. 
Supp.  699  (N.D.  Texas  1991). 

While  the  FDIC  is  not  liable  for  " 
penalties  arising  from  taxes  not  timely 
paid  either  by  it  or  by  previous  owners 
of  the  property,  the  Fifth  Circuit  Court 
of  Appeals  has  held  that  liens  fcM'  such 
penalties  that  were  imposed  prior  to  the 
FDIC's  ownership  remain  on  the 
property  during  the  FDIC's  ownership. 
And,  while  the  FDIC  is  not  obligated  to 
pay  the  penalties  secured  by  such  liens 
during  its  ownership  of  the  property, 
the  liens  remain  on  the  property,  and 
the  penalties  so  secured  become  the 
obligation  of  any  subsequent  owner. 
Irving  Independent  School  District,  et  al. 
v.  Packard  Properties  Ltd.,  et.  al.,  970 
F.2d  58  (5th  Cir.  1992). 

The  FDIC  believes  that'the  Fifth 
Circuit  decision  is  directly  contrary  to 
the  decision  of  the  United  States 
Supreme  Court  in  Simonson  v. 
Grandquist.  287  U.S.  489  (1961). 
Accordingly,  the  FDIC  reserves  the  right 
to  challenge  this  position  in 
jurisdictions  not  covered  by  the  Fifth 
Circuit  Court  of  Appeals. 


Historically,  the  United  States  and  its 
instrumentalities  have  always  been 
immune  from  claims  for  interest,  except 
where  Congress  has  expressly  waived 
such  immunity.  See,  e.g.,  Library  of 
Congress  v.  Shaw,  478  U.S.  310  (1986). 
Section  15  of  the  FDIA  is  silent  as  to 
whether  immimity  is  waived  for  interest 
accruing  on  delinquent  tax  amounts, 
and  that  silence  suggests  immunity  has 
not  been  waived.  In  analogous 
situations,  courts  have  utilized  varying 
analytical  approaches  to  determine 
whether  the  waiver  of  immunity  from 
real  property  taxes  implicitly  carried 
with  it  a  waiver  for  interest.  Compare, 
Reconstruction  Finance  Corp.  v.  Texas, 
229  F.2d  9  (5th  Cir.  1956),  cert,  denied, 
351  U.S.  907  (1956),  with  United  States 
v.  Consumers  Scrap  Iron  Corp.,  384  F.2d 
62  (6th  Cir.  1967). 

Recent  Supreme  Court  decisions  raise 
further  uncertainty  whether  imal(mity 
from  interest  should  be  considered  to  be 
waived  in  the  absence  of  an  express 
provision.  Compare,  Loeffler  v.  Frank, 
486  U.S.  549  (1988),  with  Library  of 
Congress  v.  Shaw,  478  U.S.  310  (1986). 
The  FDIC  recognizes  the  importance  to 
state  and  local  governments  of  revenues 
derived  from  real  property  taxes.  Thus, 
the  Revised  Policy  continues  to  provide 
that  the  FDIC  generally  will  pay  interest 
on  delinquent  real  property  taxes,  but 
adds  language  clarifying  that  payment  of 
a  delinquency  charge  in  the  nature  of 
interest  for  periods  before  and  during 
FDIC  ownership  will  be  made  only  to 
the  extent  the  interest  payment 
obligation  is  secured  by  a  valid  lien. 
Otherwise,  post-ownership  interest  will 
be  paid  pursuant  to  generally  applicable 
FDIC  rules  and  procedures. 

The  purpose  of  interest  is  to 
compensate  for  the  loss  of  the  use  of 
funds  resulting  bom  the  failure  to  pay 
taxes  when  due.  Thus,  interest  is  to  be 
distinguished  from  additional  amoimts 
which  are  charged  as  punishment  for 
failure  to  pay  when  due.  There  is  no 
uniformity  among  the  states  regarding 
the  imposition  of  interest  or  penalties 
for  late  payment  of  taxes.  Some  states 
impose  both  an  interest  charge  and  a 
penalty,  while  others  impose  only 
interest  or  a  penalty. 

The  characterization  of  the  charge 
under  state  law  as  "interest,"  "penalty," 
"compensatory,"  or  "punitive"  is  not 
determinative.  That  is  a  question 
determined  under  federal  law.  See 
Missouri  Pacific  Railroad  v.  Auh,  256 
U.S.  554  (1921).  Compare  United  States 
v.  La  Franca,  282  U.S.  568  (1931). 
Nonetheless,  the  FDIC  has  determined 
to  follow  generally  the  characterization 
of  additional  charges  as  "interest"  or 
"penalty"  as  determined  by  the  law  of 
the  state,  and  will  normally  pay  those 


charges  which  state  law  denominates  as 
"interest"  at  the  state  statutory  rate.  In 
some  states,  although  the  state  statute 
denominates  a  charge  as  "interest,"  the 
supreme  court  of  the  state  has  held  that 
the  charge  is  a  penalty.  Iit-such 
instances,  the  judicial  rule  will  be 
applied  and  no  interest  wiH-be  paid.^ 

In  addition,  state  law  will  continue  to 
be  monitored  and,  in  the  event  that  a 
state  legislature  or  court  characterizes  as 
interest  a  charge  which  is  clearly  and 
demonstrably  a  penalty,  the  FDIC  will 
not  pay  such  amount.  Tliis  could  be  the 
result,  for  example,  if  a  fixed  "interest" 
amount  is  charged  without  reference  to 
the  time  the  b^  tax  amount  is 
delinquent.  The  FDIC  specifically 
reserves  all  rights  to  challenge -any 
interest  charge  it  believes  to  be  a 
penalty. 

D.  Tax  Liens 

1.  Foreclosure 

Section  15(b)(2)  of  the  FDIA  provides 
that  "no  property  of  the  Corporation 
shall  be  subject  to  levy,  attachment, 
garnishment,  foreclosure,  or  sale 
without  the  coosent  of  the  Corporation." 
Even  in  the  absence  of  such  an  express 
provision,  the  courts  have  held  that  a 
real  estate  tax  lien  could  not  be 
foreclosed  in  derogation  of  an  interest 
(whether  fee  or  mortgage  interest)  held 
by  an  entity  invested  with  federal 
immunity  where  that  immunity  had  not 
been  waived.  See  New  Brunswick  v. 
United  States,  276  U.S.  547  (1928);  Rust 
V.  Johnson,  597  F.2d  174  (9th  Cir.  1979). 

Section  15(b)(2)  makes  clear  that, 
notwithstanding  the  waiver  of  inununity 
for  ad  valorem  real  property  taxation, 
state  and  local  taxing  authorities  may 
not  sell  or  foreclose  against  property  in 
which  the  FDIC  holds  an  interest 
without  fully  protecting  that  interest. 
This  prohibition  recognizes  the 
considerable  biutlen  faced  by  the  FDIC 
in  administering  the  assets  involuntarily 
acquired  by  it,  and  that  substantial 
value  would  be  lost  to  the  Corporation 
solely  because  of  lack  of  knowledge  of 
the  property  interest  if  real  estate  tax 
liens  could  be  enforced  through 
traditional  sale  or  foreclosure  remedies. 
The  original  Policy  asserted  the 


'  While  this  was  fbimerly  the  case  In  the  State  of 
Texas,  its  legislatute  amended  the  pertinent  Texas 
Tax  Code  section,  effective  August  26. 1991,  to 
provide  tiiat  interest  payable  under  that  section  "is 
to  compensate  the  taxing  unit  for  revenue  lost 
because  of  the  delinquency."  Tex.  Tax  Code  Ann. 
section  33.01(c).  The  purpose  of  that  amendment 
was  to  reverse  the  Texas  Supreme  Court's  decision 
in  fones  v.  Williams,  121  Tex.  »4.  45  S.W.2d  130 
(Tex.  1931),  which  held  that  amounts  denominated 
as  interest  were  in  reality  penalties  imposed  for 
failure  of  duty  to  pay  taxes  in  a  timely  manner, 
rather  than  charges  made.for  the  use  or  detention 
of  ntoney. 
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position,  based  on  the  New  Brunswick 
and  Rust  cases,  that  a  mortgage  interest 
held  by  the  FDIC  is  "property"  and  that 
a  taxing  authority  could  not  foreclose 
out  that  interesj.  without  the  FDIC's 
consent. 

In  Matagorda  County,  et  al.  v.  Law,  et 
al.,  19  F.3d  215  (5th  Or.  1994).  the  Fifth 
Circuit  Court  of  Appeals  upheld  the 
FDIC's  position  that  a  mortgage  lien 
interest  held  by  it  is  "property"  within 
the  meaning  of  section  15(b)(2)  of  the 
FDIA.  Thus,  the  court  of  appeals 
concluded  that,  while  the  taxing  unit's 
•lien  was  valid  and  senior  to  the  FDIC's 
lien  interest,  the  tax  lien  could  not  be 
foreclosed  so  as  to  extinguish  the  FDIC's 
interest  in  the  property  unless  the  FDIC 
so  consents.  Accordingly,  like  the 
original  Policy,  the  Revised  Policy 
continues  to  provide  that  a  mortgage 
lien  held  by  the  FDIC  cannot  be 
eliminated  without  its  consent.  See  also, 
Simon  v.  Cebrick,  et  al.  53  F.3d  17  (3rd 
Or.  1995). 

2.  Attachment 

Section  15(b)(2)  of  the  FDIA  provides 
that  no  involuntary  lien  shall  attach  to 
the  property  of  the  Corporation.  One 
example  of  an  involuntary  lien  is  a  Uen 
that  automatically  attaches  for 
delinquent  taxes.  Because  the  assets  of 
a  financial  institution  for  which  the 
FDIC  has  been  appointed  receiver  do 
not  become  the  "property  of  the 
Corporation"  until  the  receivership 
appointment,  any  involuntary  liens  that 
attached  prior  to  the  appointment  of  the 
rerceiver  are  valid.  Although  in  most 
states  a  real  estate  mortgage  interest 
represents  an  interest  in  the  real 
property,  it  is  not  tantamount  to 
ownership  of  the  property  itself. 
Because  the  involuntary  lien  for 
delinquent  real  property  taxes  attaches 
to  the  property  itself,  nonconsensual 
liens  purjjorting  to  attach  to  property 
owned  in  fee  by  the  FDIC  are  considered 
void,  but  liens  may  attach  to  property  in 
which  the  FDIC  holds  only  a  mortgage 
interest  as  security  for  a  loan.  See  New 
Brunswick  v.  U.S.,  supra. 

3.  Priority 

The  waiver  of  immunity  from  ad 
valorem  real  property  taxes  indicates 
that,  with  respect  to  liens  that  properly 
attached  to  property  before  the  FDIC 
obtained  fee  title  to  such  property 
(whether  by  appointment  as  receiver, 
lien  foreclosure,  or  otherwise),  the 
taxing  authority  is  entitled  to  have  its 
lien  satisfied  from  the  value  of  the 
property.  With  respect  to  property 
owned  in  fee,  therefore,  the  efiiect  of  the 
prohibition  against  foreclosure  or  sale 
by  the  taxing  authority  is  that  the  FDIC, 
by  granting  or  withholding  consent  to 


foreclosure,  can  control  the  time  and 
manner  in  which  property  is  sold. 

The  FDIC  takes  the  same  position 
with  respect  to  such  tax  liens  when  it 
holds  only  a  mortgage  interest  in  the 
property.  Thus,  a  valid  lien  for  ad 
valorem  real  property  taxes  and  interest 
will  be  recognized  as  being  entitled'to 
priority  over  the  FDIC's  mortgage 
interest  (assuming  that  the  tax  lien 
would  be  entitled  to  priority  under  state 
law  over  a  non-federal  mortgage  holder). 

The  FDIC  will  recognize  any  state  law 
priority  given  to  property  tax  liens  that 
attached  prior  to  its  obtaining  any 
interest  in  the  property.  However, 
because  immunity  is  not  waived  for 
taxesother  than «d  valorem  real   , 
property  taxes  (such  as  personal 
property  taxes),  any  liens  for  taxes  other 
than  ad  valorem  real  property  taxes  that 
attach  to  property  after  the  FDIC 
acquires  a  lien  or  security  interest  in 
such  property  will  be  subordinate  to  the 
Corporation's  interest.  Such 
subordination  is  required  because  if  the 
value  of  the  property  is  not  sufficient  to 
cover  both  the  FDIC's  lien  and  the  tax 
lien,  to  provide  priority  for  the  tax  lien 
would  diminish  the  value  of  the 
Corporation's  interest,  thereby 
subjecting  it  to  the  taxation  from  which 
it  is  immune. 

4.  Sale  of  Tax  Liens 

Some  states  provide  for  a  diffierent, 
usually  higher  rate  of  interest  if  the  tax 
lien  has  beian  sold  in  satisfaction  of  tax 
claims.  Moreover,  this  rate  is  applied  to 
the  entire  amount  of  taxes,  interest,  and 
penalties  paid  by  the  tax  Hen  or 
property  purchaser.  In  this  case,  if  a  tax 
sale  takes  place  before  the  FDIC  obtains 
a  fee  interest  in  the  property,  or  with 
respect  to  a  tax  lien  that  has  priority 
over  a  lien  held  by  the  Corporation,  the 
FDIC  will  pay  the  entire  amount  due  to 
the  purchaser  of  the  lien.  The  charges 
are  considered  to  be  merged  together  in 
the  hands  of  the  purchaser  to  whom  the 
amount  paid  is  simply  the  piut^ase 
price  for  the  release  of  the  Uen  or 
property,  subject  to  redemption.  For  a 
sale  that  takes  place  with  respect  to  a 
lien  that  is  junior  to  the  lien  of  the  FDIC, 
or  after  the  FDIC  obtains  a  fee  interest 
in  the  property,  the  sale  must  protect 
fully  the  FDIC's  fee  interest  or  lien. 
Some  states  may  provide  for  the  accrual 
of  an  additional  penalty  after  the  tax 
lien  on  the  property  has  been  sold  in 
satisfaction  of  the  tax  claims.  Regardless 
of  when  the  sale  takes  place  with 
respect  to  the  FDIC's  acquisition  of  an 
interest  in  the  property,  such  penalties 
will  not  be  paid. 


5.  Liens  for  Undetermined  Amounts 

A  new  section  has  been  added  to  the 
former  Policy  Statement  to  address  a 
minor  difference  between  the  FDIC's 
and  the  RTC's  treatment  of  certain  non 
ad  valorem  taxes.  Generally,  the  FDIC 
does  not  recognize  claims  against  a 
receiver  unless  the  amount  of  the  claim 
is  fixed  and  certain  at  the  time  of 
receivership.  In  most  cases,  property  tax 
assessments  are  for  fixed  amounts,  and 
a  statutory  lien  arises  on  the  tax 
assessment  date  to  secure  that  fixed 
amount  If  such  a  fixed  tax  obligation 
arises  prior  to  the  receiver's  ownership 
of  the  property,  section  15(b)(1)  does  not 
eliminate  the  liability.  Similarly,  the 
lien  may  attach  if  the  FDIC  does  not 
own  the  property  (although  under  some 
circumstances  the  lien  may  effectively 
be  subordinated  to  the  FDIC's  interest — 
see  discussion  under  D.3.,  supra). 

Under  some  municipal  tax 
procedures,  however,  such  as  those 
established  pilrsuant  to  the  California 
Mello-Roos  Community  Facihties  Act  of 
1982,  a  non  ad  valorem  tax  lien  may  be 
recorded  at  the  time  such  tax  is 
authorized  (such  as  upon  the 
establishment  of  a  community  facilities 
district),  but  the  amount  of  a  particular 
periodic  tax  obligation  will  not  be  fixed 
until  a  date  in  the  future.  The  amount 
may  fluctuate  from  period  to  period 
depending  on  a  factor  such  as  a 
prevailing  interest  rate  or  the  rate  of 
delinquency  in  the  tax  district. 

Suoi  a  tax  is  in  feet  Aot  imposed  until 
the  date  the  amount  is  determined  and 
therefore  is  barred  by  section  15(b)(1)  if 
that  date  does  not  precede  the  date  upon 
which  the  receiver  became  owner  of  the 
propierty.  Similarly,  any  lien  that 
purports  to  secure  such  a  tax  is  inchoate 
and  therefore  void  under  section 
15(b)(2),  even  if  the  lien  was  recorded 
prior  to  the  receiver's  ownership  of  the 
property.  The  RTC  as  a  matter  of  policy 
elected  to  pay  such  taxes  in  the 
particular  case  of  California  Mello-Roos 
special  taxes  when  the  notice  of  lien 
was  recorded  prior  to  receivership.  In 
view  of  the  past  reliance  of  California 
local  community  facilities  districts  on 
the  RTC  policy  (particularly  in  their 
assumptions  as  to  revenues),  and  the 
potentially  disruptive  effect  of  any 
change  in  such  policy,  the  FDIC  has 
elected  to  continue  the  RTC's  policy  in 
California  with  respect  to  Mello-Roos 
assessments  on  those  properties  now 
owned  by  the  FDIC  that  (1)  were  owned 
by  the  RTC  on  December  31,  1995,  or  (2) 
have  become  property  of  the  FDIC 
through  foreclosure  of  a  security  interest 
held  by  the  RTC  on  that  date. 
Otherwise,  the  FDIC  may  challenge  such 
assessments. 
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E.  Challenges  to  Assessed  Valuation 

Section  15(b)(1)  of  the  FDIA  provides 
that  "notwithstanding  the  failure  of  any 
person  to  challenge  an  assessment 
under  State  law  of  such  property's 
value,  such  value,  and  the  tax  thereon, 
shall  be  determined  as  of  the  period  for 
which  such  tax  is  imposed."  This 
language  permits  the  receiver  to 
challenge  the  assessed  value  of  a  real 
property  it  currently  owns  whether  or 
not  the  receiver  was  the  owner  of  the 
property  at  the  time  of  assessment. 

The  statute  is  very  broad  on  its  face. 
For  example,  it  authorizes  a  receiver  to 
challenge  a  prior  assessment  which 
served  as  the  basis  for  a  tax  paid  by  a 
borrower  prior  to  the  receivership,  when 
the  institution  held  only  a  mortgage 
interest.  The  apparent  purpose  of  this 
provision,  however,  was  to  permit  the 
receiver  to  contest  tax  assessments  made 
at  the  time  property  was  owned  in  fee 
and  especially  where  such  tax  has  not 
been  paid,  on  the  ground  that  the  taxes 
were  based  on  an  incorrect  assessed 
valuation. 

Because  high  assessed  valuations 
could  help  a  troubled  institution  avoid 
required  regulatory  write  downs,  it  was 
often  not  in  the  Institution's  interest  to 
challenge  overstated  assessment 
valuations.  Like  the  original  Policy,  the 
Revised  Policy  focuses  on  this  and 
provides  that  challenges  generally  will 
be  limited  to  the  current  and 
immediately  preceding  tax  years,  and  to 
situations  involving  previously  filed  tax 
protests.  The  Revised  Policy  also  •  " 

recognizes,  however,  that  where 
substantial  amounts  are  at  issue,  and  the 
likelihood  of  success  is  great, 
assessments  may  be  challenged  to  the 
full  extent  permitted  by  federal  law. 
including  periods  when  the  property 
was  owned  in  fee  by  the  FDIC  as 
receiver  or  by  an  institution 
subsequently  placed  in  receivership. 
The  Tenth  Circuit  Court  of  Appeals  has 
affirmed  the  FDIC's  position,  holding 
that  "we  perceive  nothing  in  the  plain 
language  of  the  statute  temporally 
limiting  the  right  of  the  FDIC  to  seek 
and  obtain  revaluation.  The  Congress 
established  that  right  without  limitation, 
and  it  is  improper  to  judicially  ingrain 
such  a  restriction  on  that  right."  FDIC  v. 
Lowery.  et  al..  12  F.3d  995,  997  (10th 
Qr.  1993). 

Although  imder  the  statute  the  FDIC 
is  not  obligated  to  pay  any  amounts 
based  on  a  challenged  assessment  until 
the  challenge  is  resolved,  the  Revised 
PoUcy  permits  the  Corporation  to  tender 
payment  of  taxes  during  the  pendency 
of  a  challenge  based  on  the  assessment 
level  it  deems  appropriate,  provided 


such  payment  will  not  prejudice  any 
challenge. 

The  text  of  the  Revised  Policy 
Statement  follows: 

FDIC  Statement  of  PoUcy  Regarding  the 
Payment  of  State  and  Local  Pr<q>erty 
Taxes 

After  considering  (1)  the  powers 
granted  to  it  under  the  Constitution  and 
federal  law.  (2)  its  obligation  to 
maximize  recoveries  from  the 
disposition  of  Hnancial  institutions  and 
their  assets,  and  (3)  the  potential  effect 
of  its  actions  upon  state  and  local  tax 
admuiistration,  the  Federal  Deposit 
Insurance  Corporation  (the  "FDIC")  has 
issued  the  following  policy  statement  to 
provide  guidance  as  to  how  it  will 
administer  its  statutory  responsibilities 
in  this  area. 

A.  Authority  , 

This  Statement  of  Policy  is  issued 
pursuant  to  the  FDIC's  powers  and 
authorities  granted  by  the  Federal 
Deposit  Insurance  Act  ("FDIA"),  12 
U.S.C.  §§  1811.  et  seq.,  and  in  particular 
section  15  of  the  FDIA.  12  U.S.C.  §  1825. 

B.  Scope  and  Applicability 

This  policy  statement  supersedes  the 
Statements  of  Policy  issued  by  the  FDIC 
and  the  Resolution  Trust  Corporation 
("RTC")  in  1991.  It  generally  applies  to 
the  Corporation  when  it  is  Uquidating 
assets  of  an  insifred  depository 
institution  in  its  corporate  or 
receivership  capacities  (the 
"Corporation").  It  applies  to  any  tax, 
penalty,  interest,  or  other  related  charge 
imposed  or  sought  to  be  imposed  on 
property  to  whose  ownership  the  FDIC 
succeeds  in  such  capacities. 

C.  Taxes 

Payment  of  Taxes:  The  Corporation 
^will  pay  its  proper  tax  obligations  when 
they  come  due.  Furthermore,  the 
Corporation  will  pay  claims  for 
delinquencies  as  promptly  as  is 
consistent  with  sound  business  practice 
and  the  orderly  administration  of  the 
insured  depository  institution's  affairs. 
The  Corporation  may  decline  to  pay 
property  taxes,  including  delinquency 
charges  or  other  claims,  in  situations 
where  abandonment  of  its  interest  in  the 
property  is  appropriate. 

Owned  Real  Property:  Owned  real 
property  of  the  Corporation  is  subject  to 
state  and  local  real  property  taxes,  if 
those  taxes  are  assessed  according  to  the 
property's  value.  The  Corporation  is 
immune  from  real  property  taxes 
assessed  on  other  bases. 

Secured  Interests  in  Real  Property: 
Real  property  which  is  subject  to  a 
security  or  lien  interest  in  favor  of  the 


FDIC  is  subject  to  ad  valorem  taxes  and 
iaxes  assessed  on  other  bases. 

Personal  Property:  The  Corporation  is 
immune  from  all  forms  of  taxation  on 
personal  property. 

Other  Related  taxes:  The  Corporation 
is  immune  from  taxes  other  than  ad 
valorem  real  property  taxes.  Taxes  on 
sales,  transfers,  or  other  dispositions  of 
Corporation  property  are  generally  in 
the  nature  of  excise  taxes  which  are 
levied  on  the  transaction  and  not  on  the 
property  (although  the  calculation  of  the 
amount  of  tax  may  be  based  on  the 
property's  sales  price);  the  Corporation 
is  immune  from  such  taxes. 

D.  Interest  and  Penalties 

Interest:  The  Corporation  will  pay 
interest  for  |>eriods  before  and  during 
FDIC  ownership  on  delinquent  taxes 
properly  owed  at  the  rate  provided 
under  state  law  but  only  to  the  extent 
the  interest  payment  obligation  is 
secured  by  a  vaUd  lien.  The  Corporation 
will  generally  follow  a  state's  own 
characterization  as  to  whether  a 
delinquency  charge  constitutes  a 
penalty,  but  will  reserve  its  right  to 
challenge  any  charge  (or  portion  thereof) 
called  interest  that  is  demonstrably  a 
penalty. 

Penalties:  The  Corporation  is  not 
liable  for  any  amounts  in  the  nature  of 
fines  or  penalties.  The  Corporation  will 
not  pay,  or  recognize  liens  for,  such 
amoimts.  The  Corporation  will  not  pay 
attorneys'  fees  or  other  similar  costs  that 
may  be  imposed  under  state  law  in 
connection  with  the  resolution  of  tax 
disputes. 

E.  Tax  Liens 

General  Principles:  If  any  ad  valorem 
real  property  taxes  (including  interest) 
on  Corporation  owned  property  are 
secured  by  a  valid  lien  (in  effect  before 
the  property  became  owned  by  the 
Corporation),  the  Corjxjration  will  pay 
those  claims.  With  respect  to  property 
not  owned  by  the  Corporation,  but  in 
which  the  Corporation  has  a  lien 
interest,  any  ad  valorem  real  property 
taxes  (including  interest)  will  be  paid  so 
long  as  they  are  secured  by  a  valid  lien 
with  priority  over  the  Corporation's  lien 
interest.  Any  taxes  other  than  ad 
valorem  real  property  taxes  which  are 
secured  by  a  valid  lien  in  effect  before 
the  Corporation  acquired  an  interest  in 
the  property,  and  which  have  priority 
under  state  law  over  any  lien  interest  df 
the  Corporation,  will  be  paid.  However, 
if  abandonment  of  its  interest  in  the 
property  is  appropriate,  the  Corporation 
may  elect  not  to  pay  such  claims. 

Foreclosure:  No  property  of  the 
Corporation  is  subject  to  levy, 
attachment,  garnishment,  foreclosure,  or 
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sale  without  tiie  Corporation's  consent. 
Furthermore,  a  lien  for  taxes  and 
interest  may  attach  to  property  in  which 
the  Corporation  has  a  lien  or  seciu-ity 
interest,  but  the  Corporation  will  not 
permit  a  lien  or  security  interest  held  by 
it  to  be  eliminated  by  foreclosure 
without  the  Corporation's  consent. 

Sale  of  Tax  Ltens:  In  cases  in  which 
a  tax  lien  has  been  sold  to  a  private 
party  under  state  law,  if  (1)  the  sale 
takes  place  before  the  Corporation 
obtains  a  fee  interest  in  the  property,  or 
if  the  Corporation  has  a  lien  interest  in 
the  property  and  the  tax  lien  has 
priority  over  the  Corporation's  lien,  and 
(2)  the  Corporation  desires  to  eliminate 
the  tax  lien  purchaser's  interest,  the 
Corporation  will  pay  the  amount 
required  by  state  law  to  satisfy  such 
interest  (other  than  any  fees  or  penalties 
speciRcally  imposed  to  redeem  such 
interest).  If  the  tax  lien  does  not  have 
priority,  the  Corporation  will  take 
whatever  action  is  necessary  to  ensure 
that  its  own  interest  is  satisfied  first  If 
the  Corporation  has  a  fee  interest,  the 
sale  must  protect  the  Corporation's 
interest. 

Liens  for  Undetermined  Amounts: 
The  Corporation  generally  will  not  pay 
non  ad  valorem  taxes,  including  special 
assessments,  on  property  in  which  it  has 
a  fee  interest  unless  the  amount  of  tax 
is  fixed  at  the  time  that  the  Corporation 
acquires  its  fee  interest  in  the  property, 
nor  will  it  recognize  the  validity  oT  any 
lien  to  the  extent  it  purports  to  secure 
the  payment  of  any  such  amounts.  With 
respect  to  property  in  California  now 
owned  by  the  Corporation  that  was 
owned  by  the  RTC  on  December  31. 
1995,  or  that  became  property  of  the 
Corporation  through  foreclosure  of  a 
security  interest  held  by  the  RTC  on  that 
date,  the  Corporation  will  continue  the 
RTC  practice  of  paying  special  taxes 
imposed  pursuant  to  the  Mello-Roos 
Community  Facilities  Act  of  1982  if  the 
taxes  were  imposed  prior  to  the  RTC's 
acquisition  of  an  interest  in  the 
property. 

F.  Challenges  to  Assessments 

The  Corporation  is  only  liable  for 
state  and  local  taxes  which  are  based  on 
the  value  of  the  property  during  the 
period  for  which  the  tax  is  imposed, 
notwithstanding  the  failure  of  any 
person,  including  prior  record  owners, 
to  challenge  an  assessment  under  the 
procedures  available  under  state  law.  In 
the  exercise  of  its  business  judgment, 
the  Corporation  may  challenge 
assessments  which  do  not  conform  with 
the  statutory  provisions,  and  during  the 
challenge  may  pay  tax  claims  based  on 
the  assessment  level  deemed 
appropriate,  provided  such  payment 


will  not  prejudice  the  challenge.  The 
Corporation  will  generally  limit 
challenges  to  the  current  and  -«,    . 

immediately  preceding  taxable  year  and 
to  the  pursuit  of  previously  filed  tax 
protests.  However,  the  Corporation  may, 
in  the  exercise  of  its  business  judgment, 
challenge  any  prior  taxes  and 
assessments  provided  that  (1)  the 
Corporation's  records  (including 
appraisals,  offers  or  bids  received  for  the 
purchase  of  the  property,  etc.)  indicate 
that  the  assessed  value  is  clearly 
excessive,  (2)  a  successful  challenge  will 
result  in  a  substantial  savings  to  the 
Corporation,  (3)  the  challenge  will  not 
unduly  delay  the  sale  of  the  property, 
and  (4)  there  is  a  reasonable  likelihood 
of  a  successful  challenge. 

G.  Dispute  and  Notification  Procedures 

Disputes:  The  Corporation  will 
attempt  to  advise  taxing  authorities  of 
its  statutory  rights  and  resolve  all  tax 
disputes  as  taxes  become  due.  In  order 
to  dispose  of  property  subject  to 
disputed  tax  claims,  the  Corporation 
may,  as  business  judgment  dictates, 
enter  into  agreements  with  taxing    ' 
authorities,  title  companies,  or 
prospective  purchasers  which  provide 
for  the  disputed  amount  to  be  held  in 
escrow.  When  the  closing  of  a 
transaction  is  threatened  because  of  the 
disputed  tax  amounts,  the  Corporation 
may,  as  business  judgment  dictates, 
elect  to  pay  the  disputed  tax  claims 
under  protest.  In  all  such  cases  the 
Corporation  shall  reserve  its  legal  rights 
to  a  refund  of  such  disputed  amounts 
and  may  pursue,  through  Utigation  if 
necessary,  a  reimbursement  of  the 
disputed  amounts  and  any  attendant 
costs,  expenses  and  interest. 

Notification:  The  Corporation  will 
attempt  to  notify  state  and  local  taxing 
authorities  of  the  existence  of  an  interest 
in  property  which  the  Corporation 
believes  to  be  within  the  authority's 
jurisdiction. 

H.  Subsidiaries,  Bridge  Banks  and 
Conservatorships 

For  the  present,  the  Corporation  will 
not  assert  section  15  tax  immunity  for 
bridge  banks,  special  asset  pools 
covered  by  assistance  transactions 
where  the  Corporation  does  not  retain 
owmership,  or  conservatorships. 
However,  a  bridge  bank, 
conservatorship  of  a  newly-formed 
institution,  or  an  assisted  acquirer  is  not 
liable  for  any  obligations  not 
specifically  assumed  from  a  receiver  (as 
in  a  "pass-through  receivership").  In 
this  situation,  the  acquiring  institution 
may  not  be  liable  for  any  penalties  that 
continue  to  accrue  after  the 
establishment  of  the  de  novo  institution. 


Additionally,  for  the  present,  the 
Corporation  has  determined  generally 
not  to  assert  section  15  tax  immunity  on 
behalf  of  state-chartered  corporations, 
the  stock  of  which  is  wholly  or  partially 
•^wned  by  the  Corporation  acting  in  any 
of  its  capacities. 

By  Order  of  the  Board  of  Directors.  Dated 
at  Washington,  D.C.,  this  26th  day  of 
November  1996. 

Federal  Deposit  Insurance  Corporation.       '* 
|erry  Langley.  ♦ 

Executive  Secretary. 
(FR  Doc  96-31208  Filed  12-9-96;  8:45  ami 
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FEDERAL  RNANaAL  INSTITUTIONS 
EXAMINATION  COUNOL 

Appraisal  Subcommittee;  Agency 
Information  Collection  Activities: 
Proposed  Collection;  Comment 
Request 

AQENCV:  Appraisal  Subcommittee, 
Federal  Financial  Institutions 
Examination  Council. 
ACTION:  Notice  and  request  for 
comments. 

summary:  The  Appraisal  Subcommittee 
of  the  Federal  Financial  Institutions 
Examination  Council  ("ASC"),  as  part  of 
its  continuing  effort  to  reduce 
paperwork  and  respondent  burden, 
invites  the  general  public  and  other 
Federal  agencies  to  comment  on  this 
continuing  information  collection,  as 
required  by  the  Paperwork  Reduction 
Act  of  1995  (PubHc  Law  104-13  (44 
U.S.C.  3506(c)(2)(A)).  The  ASC  is 
soliciting  comments  on  12  CFR  part 
1102.  subpart  D,  entitled,  "Description 
of  Office.  Procedures,  Public 
Information,"  regarding:  (a)  whether  the 
proposed  collection  of  information  is 
necessary  for  the  proper  performance  of 
the  ASC's  functions,  including  whether  . 
the  information  shall  have  practical 
utility;  (b)  the  accuracy  of  the  ASC's 
burden  estimates;  (c)  ways  to  enhance 
the  quality,  utility  and  clarity  of  the 
information  collected;  and  (d)  ways  to 
minimize  the  burden  of  collection  on 
respondents,  including  the  use  of 
automated  collection  techniques  or 
other  forms  of  information  technology. 
DATES:  Written  comments  and 
recommendation  on  this  proposal  must 
be  received  on  or  before  February  10. 
1997. 

ADDRESSES:  Send  comments  to  Marc  L. 
Weinberg,  General  Counsel,  Appraisal 
Subcommittee.  2100  Pennsylvania 
Avenue,  N.W..  Suite  200;  Washington, 
D.C.  20037.,  or  via  Internet  e-mail  to 
marcwl(@)asc.gov.  All  written 
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comments  will  become  a  matter  of 
public  record  and  will  be  simunaiized 
in  the  ASC's  request  fw  C^ce  of 
Management  and  Budget  ("OMB") 
approval. 

FOR  FURTHER  MFORMATION  CONTACT: 
Marc  L.  Weinberg,  General  Coimsel,  via 
mail  to  the  Appraisal  Subcommittee, 
2100  Pennsylvania  Avenue,  N.W.,  Suite 
200;  Washington,  D.C.  20037;  Internet  e- 
mail  St  marcwl(@)asc.gov;  or  telephone 
at  (202)  634-6520,  from  whom  copies  of 
the  information  collection  and 
supporting  documents  are  available. 

SUPPLEMENTARY  MFORMATION: 

Title:  "Description  of  Office, 
Procedures,  Public  Information."  12 
CFR  part  1102.  subpart  D. 

OA£»  Controy  No.:  3139-0006. 

Type  of  Request:  Extension  of 
currently  approved  collection. 

Fonn  no.:  None. 

Description  of  respondents:  A31 
members  of  the  public. 

Frequency  of  collection:  On  occasion. 

Needs  and  uses:  The  information 
collection  will  enable  the  ASC  to 
comply  writh  the  Freedom  of 
Information  Act,  as  amended,  ("FOIA") 
5  U.S.C.  552.  It  will  be  used  by  the  ASC 
and  its  staff  in  determining  whether 
requests  for  access  to  ASC  records 
should  be  provided  and  whether 
appeals  from  adverse  agency  decisions 
regarding  access  should  be  granted 
under  FOIA. 

Estimated  number  of  respondents:  11. 

Frequency  of  response:  Once. 

Estimated  total  average  burden  per 
respondent:  20  minutes. 

Estimated  total  annual  burden:  3.67 
hours. 

By  the  Appraisal  Subcommittee  of  the 
Federal  Financial  Institutions  Examination . 
Council. 

Dated:  December  4, 1996. 
BenHeBMm, 
Executive  Director. 

(FR  Doc.  96-31318  Filed  12-9-96;  8:45  am] 
■UMO  coos  ooi-ei-M 


FEDERAL  HOUSING  FINANCE  BOARD 

Sunshine  Act  Meeting;  announcing  an 
Open  Meeting  of  the  Board 

TIME  AND  DATE:  2:00  p.m.,  Wednesday, 

December  18, 1996. 

PLACE:  Board  Room,  Second  Floor, 

Federal  Housing  Finance  Board,  1777  F 

Street  N.W.,  Washington,  D.C.  20006. 

STATUS:  The  entire  meeting  will  be  open 

to  the  public. 

MATTERS  TO  BE  CONSIDERED  DURtNQ 

PORTIONS  OPEN  TO  THE  PUBLIC: 

•  Final  Rule— FHLBank  System 
Corporation. 


•  Approval  of  1997  FHLBank 
Presidents'  Appointments  and  Base 
Salaries. 

•  Approval  of  1997  OfBce  of  Finance 
Managing  Director's  Appointmoit  and 
Base  Salary. 

•  Final  Adption  of  Superisory 
Determination  Appeal  Procedures. 
CONTACT  PERSON  FOR  MORE  MFORMATION: 
Elaine  L.  Baker,  Secretary  of  the  Board. 
(202)  408-2837. 

RiULFair, 

Managing  Dii9Ctor. 

(FR  Doc  96-31490  Filed  12-6-96;  3:06  pm) 
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FEDERAL  MARITIME  COMMISSION 
Notice  of  Agreement<8)  Filed 

The  Commission  hereby  gives  notice 
of  the  filing  of  the  following 
agreement(s)  imder  the  Shipping  Act  of 
1984. 

Interested  parties  can  review  or  obtain 
copies  of  agreements  at  the  Washington, 
DC  offices  of  the  Commission,  800 
North  Capitol  Street,  N.W.,  Room  962. 
Interested  parties  may  submit  comments 
on  an  agreement  to  the  Secretary, 
Federal  Maritime  Commission, 
Washington.  DC  20573,  within  10  days 
of  the  date  this  notice  appears  in  the 
Federal  Register. 

Agreement  No.:  207-011552-002. 

Title:  Colombia  Express  Cooperative 
Woridng  Agreement. 

Parties:  Associated  Transport  Line, 
hic.  ("ALT");  Smith  &  Johnson  Carriers, 
Inc.  ("S&J");  Colombia  Express  (the 
"Joint  Service"). 

Synopsis:  The  proposed  modification 
would  permit  the  parties  to  restructure 
their  agreement  as  a  joint  service  and 
rename  it  the  Columbia  Express  Joint 
Service  Agreement. 

Dated:  December  4, 1996. 

By  Order  of  the  Federal  Maritime 
Commission. 

Joaeph  C  PoDdng, 

Secretary. 

[FR  Doc  96-31254  Filed  12-9-96;  8:45  am] 

SlUlNQCOCe  e790-01-H 


FEDERAL  RESERVE  SYSTEM 

Change  in  Bank  Control  Notices; 
Acquisitions  of  Shares  of  Banlts  or 
Bank  HoMing  Companies 

The  notificants  listed  below  have 
applied  imder  the  Change  in  Bank 
Control  Act  (12  U.S.C.  1817(j))  and  § 
225.41  of  the  Board's  Regulation  Y  (12 
CFR  225.41)  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 


considered  in  acting  on  the  notices  are 
set  forth  in  paragraph  7  of  the  Act  (12 
U.S.C  1817(j)(7)). 

The  notices  are  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
notices  have  been  accepted  for 
processing,  they  will  also  be  available 
for  inspection  at  the  offices  of  the  Board 
of  Governors.  Interested  persons  may 
express  their  views  in  writing  to  the 
Reserve  Bank  indicated  for  that  notice 
or  to  the  offices  of  the  Board  of 
Governors.  Comments  mxist  be  rec«ved 
not  later  than  December  24, 1996. 

A.  Federal  Reserve  Bank  of  Kansas 
City  Qohn  E.  Yori^e,  Senior  Vice 
President)  925  Grand  Avenue,  Kansas 
Qty,  Missouri  64198: 

1.  Gene  Bihhnaiw  Trust  No.l.  and 
Steve  Bihlmaier  Co-Trustee,  haih  of 
Osborne,  Kansas:  to  acquire  a  total  of  25 
percent  of  the  voting  shares  of  O^xime 
Investments,  Inc.,  Osborne,  Kansas,  and 
thereby  indirectly  acquire  Farmers 
National  Bank  of  Osborne,  Osborne, 
Kansas. 

Board  of  GovenuMS  of  the  Federal  Reserve 
System,  December  4. 1996. 

Jemiiftr  J.  Johnaon, 

Deputy  Secretary  of  the  Board. 

[FR  Doc.  96-31308  Filed  12-9-96;  8:45  am] 

BUJNQ  CODE  •>f»«1-F 


Fonnatlons  of,  Acquisitions  by,  and 
Mergers  of  Bank  Holding  Companies 

The  companies  listed  in  this  notice 
have  appUed  to  the  Board  for  approval, 
pursuant  to  the  Bank  Holding  Company 
Act  of  1956  (12  U.S.C.  1841  et  seq.) 
(BHC  Act),  Regulation  Y  (12  CFR  Part 
225),  and  all  other  applicable  statutes 
and  regulations  to  become  a  bank 
holding  company  and/or  to  acquire  the 
assets  or  the  ownership  of,  control  of,  or 
the  power  to  vote  shares  of  a  bank  or 
bank  holding  company  and  all  of  the 
banks  and  nonbanking  companies 
owned  by  the  bank  holding  company, 
including  the  companies  listed  below. 

The  applications  listed  below,  as  well 
as  other  related  filings  required  by  the 
Board,  are  available  for  immediate 
inspection  at  the  Federal  Reserve  Bank 
indicated.  Once  the  application  has 
been  accepted  for  processing,  it  will  also 
be  available  for  inspection  at  the  offices 
of  the  Board  of  Governors.  Interested 
persons  may  express  their  views  in 
writing  on  the  standards  enimierated  in 
the  BHC  Act  (12  U.S.C.  1842(c)).  If  the 
proposal  also  involves  the  acquisition  of 
a  nonbanking  company,  the  review  also 
includes  whether  the  acquisition  of  the 
nonbanking  company  complies  with  the 
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standards  in  section  4  of  tlie  BHC  Act, 
including  whether  the  acquisition  of  the 
nonbanking  company  can  "reasonably 
be  expected  to  produce  benefits  to  the 
public,  such  as  greater  convenience, 
increased  competition,  or  gains  in 
efficiency,  that  outweigh  possible 
adverse  effects,  such  as  undue 
concentration  of  resources,  decreased  or 
unfair  competition,  conflicts  of 
interests,  or  unsound  banking  practices" 
(12  U.S.C.  1843).  Any  request  for 

a  hearing  must  be  accompanied  by  a 
statement  of  the  reasons  a  written 
presentation  would  not  suffice  in  lieu  of 
a  hearing,  identifying  specifically  any 
questions  of  fact  that  are  in  dispute, 
summarizing  the  evidence  that  would 
be  presented  at  a  hearing,  and  indicating 
how  the  party  commenting  would  be 
aggrieved  by  approval  of  the  proposal. 
Unless  otherwise  noted,  nonbanking 
activities  will  be  conducted  throughout 
the  United  States. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  at  the  Reserve  Bank 
indicated  or  the  offices  of  the  Board  of 
Governors  not  later  than  January  6. 
1997. 

A.  Federal  Reserve  Bank  of  AtlanU 
(Zane  R.  Kelley.  Vice  President)  104 
Marietta  Street,  N.W.,  Atlanta,  Georgia 
30303: 

1.  Pinnacle  Bancshares,  Inc.,  Jasper, 
Alabama;  to  become  a  bank  holding 
company  by  acquiring  100  percent  of  . 
the  voting  shares  of  Piimacle  Bank, 
Jasper,  Alabama. 

B.  Federal  Reserve  Bank  of  St.  Louis 
(Randall  C.  Sumner,  Vice  President)  41 1 
Locust  Street,  St.  Louis,  Missouri  63166: 

1.  First  Security  Bancorp,  Searcy, 
Arkansas;  to  acquire  100  percent  of  the 
voting  shares  of  First  Community  Bank, 
National  Assodation.  Conway, 
Arkansas,  a  de  novo  bank,  the  successor 
by  merger  with  First  Commimity  Bank, 
Conway,  Arkansas. 

C  Federal  Reserve  Bank  of  Dallas 
(Genie  D.  Short,  Vice  President)  2200 
North  Pearl  Street,  Dallas,  Texas  75201- 
2272: 

1.  Keene  Bancorp,  Inc.  4011K) 
Employee  Stock  Ownership  Plan  &• 
Trust,  Keene,  Texas;  to  acquire  30.87 
percent  of  the  voting  shares  of  Keene 
Bancorp,  Inc.,  Keene,  Texas,  and 
thereby  indirectly  acquire  First  State 
Bank,  Keene,  Texas,  and  Itasca  State 
Bank,  Itasca,  Texas. 

Board  of  Governors  of  the  Federal  Reserve 
System,  December  4, 1996. 
Jenniiar  J.  Johnson, 
Deputy  Secretary  of  the  Board. 
(FR  Doc.  96-31310  Filed  12-9-96;  8:45  am] 
BHJJNG  oooe  l»»«i-F 


Notice  of  Proposals  to  Engage  in 
Permissible  NontjanMng  Activities  or 
to  Acquire  Companies  that  are 
Engaged  in  Permissible  Nonbanidng 
Activities 

The  companies  listed  in  this  notice 
have  given  notice  under  section  4  of  the 
Bank  Holding  Company  Act  (12  U.S.C. 
1843)  (BHC  Act)  and  Regulation 
Y,  (12  CFR  Part  225)  to  engage  de  novo. 
or  to  acquire  or  control  voting  securities 
or  assets  of  a  company  that  engages 
either  directly  or  through  a  subsidiary  or 
other  company,  in  a  nonbanking  activity 
that  is  listed  in  §  225.25  of  Regulation 
Y  (12  CFR  225.25)  or  that  the  Board  has 
determined  by  Order  to  be  closely 
related  to  banking  and  permissible  for 
bank  holding  companies.  Unless 
otherwise  noted,  these  activities  will  be 
conducted  throughout  the  United  States. 

Each  notice  is  available  for  inspection 
at  the  Federal  Reserve  Bank  indicated. 
Once  the  notice  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  on  the 
question  whether  the  proposal  complies 
with  the  standards  of  section  4  of  the 
BHC  Act,  including  whether 
consummation  of  the  proposal  can 
"reasonably  be  expected  to  produce 
benefits  to  the  public,  such  as  greater 
convenience,  increased  competition,  or 
gains  in  efficiency,  that  outweigh 
possible  adverse  efliacts,  such  as  undue 
concentration  of  resources,  decreased  or 
unfaircompetition,  conflicts  of 
interests,  or  unsound  banking  practices" 
(12  U.S.C.  1843).  Any  request  for  a 
hearing  on  this  question  must  be 
accompanied  by  a  statement  of  the 
reasons  a  written  presentation  would 
not  suffice  in  lieu  of  a  hearing, 
identifying  specifically  any  questions  of 
fact  that  are  in  dispute,  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing,  and  indicating  how  the  party 
commenting  would  be  aggrieved  by 
approval  of  the  proposal. 

Unless  otherwise  noted,  comments 
regarding  the  applications  must  be 
received  at  the  Reserve  Bank  indicated 
or  the  offices  of  the  Board  of  Governors 
not  later  than  December  24, 1996. 

A.  Federal  Reserve  Bank  of 
Richmond  (Lloyd  W.  Bostian.  Jr..  Smiior 
Vice  President)  701  East  Byrd  Stiwt, 
Richmond,  Vuqginia  23261: 

1.  aty  Holding  Company,  Charleston, 
West  Virginia;  to  acquire  certain  assets 
of  and  assume  certain  liabilities  of 
Prime  Financial  Corporation,  Costa 
Mesa,  California,  and  thereby  engage  in 
servicing  mortgage  loans,  pursuant  to  § 
225.25(b)(l)(iii)  of  the  Board's 
Regulation  Y.  --,. 


B.  Federal  Reserve  Bank  (^Kansas 
City  (John  E.  Yorke.  Senior  Vice 
President)  925  G»and  Avenue,  Kansas 
City,  Missouri  64198: 

1.  Platte  Valley  Financial  Service 
Companies,  Inc.,  Scottsbluff,  Nebraska; 
to  acquire  Platte  Valley  Ag  Credit  Co.; 
Platte  Valley  Lending  Company:  Platte 
Valley  Investment  Center,  Inc.;  and 
Platte  Valley  National  Mortgage 
Company;  all  of  Scottsbluff,  Nebraska, 
and  tiiereby  engage  in  making  and 
servicing  loans,  pursuant  to  §§ 
225.25(b)(1)  and  (b)(4),  and  in  securities 
brokerage  activities,  pursuant  to  §§ 
225.25(b)(4)  and  (bMl5).  of  the  Board's 
Regulation  Y. 

Board  of  Governors  of  the  Federal  Reserve 
System,  December  4, 1996. 
Jennifer  J.  Johnson, 
Deputy  Secretary  of  the  Board. 
(FR  Doc.  96-31309  Filed  12-9-96;  8:45  ami 

MLUNQ  COOE  6t1»«1-F 


Sunshine  Act  Meeting 

AGENCY  HOLDING  THE  MKTING:  Board  of 
Governors  of  the  Federal  Reserve 
System. 

TME  AND  date:  12:00  noon,  Monday, 
December  16,  1996. 

place:  Marrinar  S.  Eccles  Federal 
Reserve  Board  Building,  C  Street 
entrance  between  20th  and  21st  Streets, 
N.W.,  Washington,  D.C.  20551. 

STATUS:  Closed. 

MATTERS  TO  BE  CONSIDERED: 

1.  Proposed  1997  Federal  Reserve  Board 
ofHcer  salary  structure  and  merit  program. 

2.  Proposals  regarding  a  Federal  Reserve 
Bank's  building  requirements. 

3.  Personnel  actions  (appointments, 
promotions,  assignments,  reassignments,  and 
salary  actions)  involving  individual  Federal 
Reserve  System  employees. 

4.  Any  items  carried  forward  from  a 
previously  announced  meeting. 

CONTACT  PERSON  FOR  MORE  INFORMATION: 
Mr.  Joseph  R.  Coyne,  Assistant  to  the 
Board;  (202)  452-3204.  You  may  call 
(202)  452-3207,  beginning  at 
approximately  5  p.m.  two  business  days 
before  this  meeting,  for  a  recorded 
announcement  of  bank  and  bank 
holding  company  applications 
scheduled  for  the  meeting. 

Dated:  December  6, 1996. 
lenniiBr  J.  Jolmson, 
Deputy  Secretary  of  the  Board. 
(FR  Doc  96-31493  Filed  12-6-96;  3:37  pml 
aauNQ  ooea  Mio-oi-p 
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FEDERAL  TRADE  COMMISSION 
[FU*  Na  932-3143] 

Progressive  Mortgage  Corporation; 
Sanford  Cramer;  Analysis  to  Aid  Public 
Comment 

agency:  Fe4eral  Trade  Commission. 
ACnON:  Proposed  consent  agreement. 

SUMMARY:  In  settlement  of  alleged 
violations  of  federal  law  prohibiting 
unfeir  or  deceptive  acts  or  practices  and 
unfair  methods  of  competition,  this 
consent  agreement,  accepted  subject  to 
final  Commission  approval,  would 
require,  among  other  things,  the  Ohio- 
based  mortgage  banker,  and  its 
president,  to  provide  full  and  accurate 
disclosure  of  flnance  charges,  annual 
percentage  rates,  and  other  terms  and 
conditions  of  financing,  in  compliance 
with  the  Truth  in  Lending  Act  (TILA). 
The  agreement  settles  allegations  that 
Progressive  Mortgage  provided  false  and 
misleading  information  about  payment 
schedules  and  the  cost  of  credit  to 
mortgage  applicants,  in  violation  of  the 
TILA. 

DATES:  Comments  must  be  received  on 
or  before  February  10, 1997. 
ADDRESSES:  Comments  should  be 
directed  to:  FTC/Office  of  the  Secretary, 
Room  159.  6th  St.  and  Pa.  Ave.,  N.W., 
Washington,  D.C.  20580. 
FOR  FURTHER  INFORMATION  CONTACT! 
John  M.  Mendenhall,  Federal  Trade 
Commission,  Cleveland  Regional  Office, 
668  Euclid  Avenue,  Suite  520-A. 
Cleveland,  OH  44114.  (216)  522-4210. 
SUPPLEMENTARY  INFORMATION:  Piu^uant 

to  Section  6(f)  of  the  Federal  Trade 
Commission  Act,  38  Stat.  721, 15  U.S.C 
46.  and  Section  2.34  of  the 
Commission's  Rules  of  Practice  (16  CFR 
2.34),  notice  is  hereby  given  that  the 
above-captioned  consent  agreement 
containing  a  consent  order  to  cease  and 
desist,  having  been  filed  with  and 
accepted,  subject  to  final  approval,  by 
the  Commission,  has  been  placed  on  the 
public  record  for  a  period  of  sixty  (60) 
days.  The  following  Analysis  to  Aid 
Public  Comment  describes  the  terms  of 
the  consent  agreement,  and  the 
allegations  in  the  accompanying 
complaint.  An  electronic  copy  of  the 
full  text  of  the  consent  agreement 
package  can  be  obtained  from  the 
Commission  Actions  section  of  the  FTC 
Home  Page  (for  November  25, 1996).  on 
the  World  Wide  Web,  at  "http:// 
www.ftc.gov/os/actions/htm."  A  paper 
copy  can  be  obtained  from  the  FTC 
Public  Reference  Room,  Room  H— 130, 
Sixth  Street  and  Pennsylvania  Avenue, 
N.W..  Washington,  D.C.  20580,  either  in 
person  or  by  calling  (202)  326-3627. 


Public  comment  is  invited.  Such 
comments  or  views  will  be  considered 
by  the  Commission  and  will  be  available 
for  inspection  and  copying  at  its 
principal  office  in  accordance  with 
Section  4.9(b)96)(ii)  of  the 
Commission's  Rules  of  Practice  (16  CFR 
4.9(b)(6)(ii)). 

Analysis  of  Proposed  Consent  Order  to 
Aid  Public  Comment 

The  Federal  Trade  Commission  has 
accepted  an  agreement  to  a  proposed 
consent  order  from  Progressive 
Mortgage  Corporation,  a  mortgage 
banker  and  its  president  Sanford 
Cramer. 

The  proposed  consent  order  has  been 
placed  on  the  pubUc  record  for  sixty 
(60)  days  for  the  reception  of  comments 
by  interested  persons.  Comments 
received  during  this  period  will  become 
part  of  the  public  record.  After  sixty  (60) 
days,  the  Commission  will  again  review 
the  agreement  and  will  decide  whether 
it  should  withdraw  ftt)m  the  agreement 
or  make  final  the  agreement's  proposed 
order.  • 

The  Commission's  complaint  charges 
that  proposed  respondents  failed  to 
include  premiums  for  mortgage 
insurance  in  calculating  the  finance 
charge  and  the  annual  percentage  rate 
for  mortgage  loans.  Respondents  failed 
to  acciuBtely  disclose  to  consumers  the 
payment  schedule  and  total  of  payments 
scheduled  to  repay  the  obligation  in  its 
Truth  in  Lending  Act  disclosures. 

The  Complaint  also  alleges  that 
Sanford  Cramer  President  provided  false 
and  misleading  written  disclosures 
relating  to  the  Truth  in  Lending  Act  . 
about  consumer  credit  transactions. 

The  proposed  Consent  order  contains 
provisions  designed  to  remedy  the 
violations  charged  and  to  prevent  the 
proposed  respondents  bom  engaging  in 
similar  acts  and  practices  in  the  future. 
Part  I  of  the  order  prohibits  Progressive 
from  engaging  in  the  alleged  practices  in 
the  future.  Part  I  also  requires 
Progressive  to  calculate  and  make  all 
disclosures  required  by  the  Truth  in 
Lending  Act  and  cease  fit>m 
misrepresenting  any  term  or  condition 
of  financing  for  any  consumer  credit 
transaction. 

Paragraph  II  of  the  Order  addresses 
the  specific  practices  at  issue  by 
prohibiting  Cramer  from 
misrepresenting  the  aimual  percentage 
rate,  the  finance  charge,  the  monthly 
payment  amount  or  the  total  of 
payments  in  any  written  disclosure.  He 
is  also  prohibited  from  misrepresenting 
any  term  or  condition  of  financing  for 
any  consumer  credit  transaction. 

The  remainder  of  the  proposed  order 
consists  of  a  six  year  recordkeeping 


provision  and  other  standard  \ 
compUance  provisions. 

The  purpose  of  this  ana^sis  is  to 
facilitate  public  comment  on  the 
proposed  order,  and  is  not  intended  to 
constitute  an  official  interpretation  of 
the  agreement  and  proposed  order,  or  to 
modify  in  any  way  their  terms. 
DouM  S.  Qark. 
Secretary. 
(FR  Doc.  96-31266  Filed  12-9-96;  8:45  am) 

■LUNQ  CODE  trsO-OI-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Program  Support  Center,  Agency 
Information  Collection  Activities: 
Submission  for  OMB  Review; 
Comment  Request 

The  Department  of  Health  and  Human 
Services,  Program  Support  Center, 
publishes  a  list  of  information 
collections  it  has  submitted  to  the  Office 
of  Management  and  Budget  (OMB)  for 
clearance  in  compliance  with  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  Chapter  35)  and  5  CFR  1320.5. 
The  following  are  those  information 
collections  recently  submitted  to  OMB. 

1.  HHS  Payment  Management  System 
Forms  (PMS-270  and  PMS-272}—0937- 
0200— Extension. 

The  PMS-270.  Request  for  Advance 
or  Reimbursement  is  used  to  make  * 
advances  or  reimbursement  payments  to 
grantees.  It  serves  in  place  of  the  SF- 
270. 

Respondents:  State  and  local 
governments;  profit  and  nonprofit 
businesses  and  organizations  receiving 
grants  from  HHS;  Total  Number  of 
Respondents:  25;  Frequency  of 
Response:  monthly;  Average  Burden  per 
Response:  15  minutes;  Estimated 
Annual  Burden:  75  hours. 

The  PMS-272,  Federal  Cash 
Transactions  Report,  is  used  to  monitor 
Federal  cash  advances  to  grantees  and 
obtain  Federal  cash  disbursement  data. 
It  serves  in  place  of  the  SF-272. 
Respondents:  State  and  local 
govenunents;  profit  and  nonprofit 
businesses  and  institutions  receiving 
grants  from  HHS;  Total  Number  of 
Respondents:  11.050;  Frequency  of 
Response:  quarterly;  Average  Burden 
per  Response:  4  hours;  Estimated 
Annual  Burden:  176,800  hours. 

Total  Burden:  176,875  hours. 

OMB  Desk  Officer:  Allison  EydL 

Copies  of  the  information  collection 
packages  listed  above  can  be  obtained 
by  calling  the  PSC  Reports  Clearance 
Officer  on  (301)  443-2045.  Written 
comments  and  recommendations  for  the 
proposed  information  collection  should 
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be  sent  directly  to  the  OMB  desk  officer 
designated  above  at  the  following 
address:  Human  Resources  and  Housing 
Branch,  Office  of  Management  and 
Budget.  New  Executive  Office  Building. 
Room  10235.  725  17th  Street  N.W., 
Washington,  D.C.  20503. 

Comments  may  also  be  sent  to 
DougTas  F.  Mortl.  PSC  Reports  Clearance 
Officer,  Room  17A08,  Parklawn 
Building.  5600  Fishers  Lane,  Rockville. 
MD  20857.  Written  conuftents  should  be 
received  within  30  days  of  this  notice. 

Dated:  December  14, 1996. 
Lynnda  M.  Regan, 
Director,  Program  Support  Center. 
|FR  Doc  9&-31370  Filed  12-9-96;  8:45  am] 

MJJNG  OOOE  41«fr-17-M 

Health  Resources  and  Services 
Administration;  Statement  of 
Organization,  Functions  and 
Delegations  of  Authority 

This  notice  amends  Part  R  of  the 
Statement  of  Organization  Functions 
and  Delegations  of  Authority  of  the 
Department  of  Health  and  Human 
Services  (DHHS),  Health  Resources  and 
Services  Administration  {60  FR  56605 
as  amended  November  6, 1995:  as  last 
amended  at  61  FR  24939-40).  This 
notice  reflects  the  reorganization  of  the 
Office  of  the  Administrator  and  the 
establishment  of  two  independent 
components  in  the  Health  Resources 
and  services  Administration  (HRSA). 
The  changes  are  as  follows: 

I.  Delete  the  Office  of  the 
Administrator  in  its  entirety  and  replace 
with  the  following: 

Section  RA-00    Mission.  The  mission 
of  the  Immediate  Office  of  the 
Administrator  is  to  improve  the  health 
of  the  Nation  by  assuring  quality  health 
care  to  underserved,  vulnerable  and 
special-need  populations  and  by 
promoting  appropriate  health 
professions  work  force  capacity  and 
practice,  particularly  in  primary  care 
and  public  health. 

Section  RA-10    Organization.  The 
Office  of  the  Administrator  (OA)  is 
headed  by  the  Administrator,  who 
reports  directly  to  the  Secretary.  The  OA 
includes  the  following  components: 

(A)  Office  of  the  Administrator  (R) 

(B)  Aids  Program  Office  (RAA) 

(C)  Office  of  Equal  Opportunity  and 

Civil  Rights  (RA2) 

(D)  Office  of  Policy  and  Information 

Coordination  (RA3) 

(E)  Office  of  Planning,  Evaluation  and 

Legislation  (RA5) 

(F)  Office  of  Communications  (RA6) 

(G)  Office  of  Public  Health  Affairs  (RA8) 
(H)  Office  of  Minority  Health  (RA9) 


Section  RA-20    Functions.  A. 
Immediate  Office  the  Administrator 
(RA).  Leads  and  directs  programs  and 
activities  of  the  Agency  and  advises  the 
Office  of  the  Secretary  of  Health  and 
Human  Services  on  policy  matters 
concerning  them. 

B.  AIDS  Program  Office  (RAA). 
Coordinates  all  AIDS-related  activities 
within  the  Agency;  (2)  advises  the 
Administrator  on  (wlicy.  clinical,  and 
educational  issues  pertaining  to  the 
administration  of  HRSA's  AfiJS 
program;  (3)  keeps  the  Administrator 
informed  of  any  difficulties  arising 
within  or  outside  HRSA  that  might 
adversely  affect  the  Agency's  ability  to 
carry  out  its  AIDS  responsibilities;  (4) 
coordinates  the  formulation  of  an 
overall  strategy  and  policy  for  the  HRSA 
AIDS  programs;  (5)  working  with  the 
Office  of  Planning.  Evaluation  and 
Legislation,  coordinates  the  preparation 
of  HRSA's  AIDS-related  programmatic, 
budgetary  and  legislative  proposals;  (6) 
monitors  and  analyzes  AIDS-related 
policy  and  legislative  developments  for 
their  impact  on  HRSA's  AIDS  activities; 
(7)  reviews  AIDS-related  program 
activities  to  determine  their  consistency 
with  established  policies;  (8) 
coordinates  HRSA's  comments  on  AIDS- 
related  reports,  position  papers, 
legislative  proposals  including  requests 
from  other  agencies;  (9)  represents  the 
Agency  and  the  Department  at  AIDS- 
related  meetings,  conferences,  task 
forces  etc;  (10)  plans  and  carries  out 
special  AIDS-related  assignments  for  the 
Administrator. 

C.  Office  of  Equal  Opportunity  and 
Civil  Rights  (RA2).  Directs,  coordinates, 
develops,  and  administers  the  Agency's 
equal  opportunity,  civil  rights,  and 
ethics  programs.  Specifically:  (1) 
provides  advice,  counsel  and 
recommendations  to  Agency  personnel, 
including  the  field  offices,  on  equal 
opportunity,  and  civil  rights,  and 
represents  HRSA  in  all  EEO  areas;  (2) 
administers  affirmative  action  programs 
to  ensure  equality  of  opportunity  in 
employment;  (3)  manages  the  civil 
service  complaints  system  and  prepares 
final  Agency  decisions;  (4)  manages  the 
complaints  system  for  Commissioned 
Corps  personnel  under  provisions  of 
Public  Health  Service  Personnel 
Instruction  6  and  issues  proposed 
dispositions;  (5)  develops  and  directs 
implementation  of  the  requirements  of 
Section  504  of  the  Rehabilitation  Act  of 
1973,  Title  VI  of  the  Civil  Rights  Act  of 
1964,  the  Age  Discrimination  Act  of 
1975  and  the  Americans  With 
Disabilities  Act,  as  they  apply  to 
recipients  of  HRSA  funds;  (6)  provides 
technical  assistance  and  guidance  to  the 
Agency  on  developing  education  and 


training  progi:pm$  regarding  equal 
opportunity  and  civil  rights;  (7) 
promotes  the  awarding  of  contracts 
under  Section  8(a)  of  the  Small  Business 
Act  which  pertains  to  minorities  and 
women;  (8)  approves  settlement 
agreements  and  attorney  fees;  and  (9) 
applies  all  applicable  laws,  guidelines, 
rules  and  regulations  in  accordance 
with  those  of  the  DHHS  Office  of  Equal 
Employment  Opportunityy  and  Qvil 
Rights  Staffs. 

D.  Office  of  Policy  and  Information 
Coordination  (RA3).  Advises  the 
Administrator  and  other  key  Agency 
officials  on  program  priorities  and 
policy  issues;  (2)  establishes  and 
maintains  review  and  tracking 
mechanisms  and  systems  that  provide 
agencywide  coordination  and  clearance 
of  policies,  regulations  and  guidelines; 

(3)  contributes  to  the  analysis, 
development  and  implementation  of 
agencyMdde  programs  and  policies 
through  coordination  of  information 
from  relevant  Agency  program 
components  and  other  related  sources; 

(4)  plans,  organizes  and  directs  the 
Agency's  Executive  Secretariat  with 
primary  responsibility  for  preparation 
and  management  of  written  policy  and 
other  routine  communications  to  and 
from  the  Administrator;  (5)  coordinates 
the  preparation  of  proposed  rules  and 
regulations  relating  to  Agency  programs 
and  coordinates  Agency  review  and 
comment  on  other  DHHS  regulations 
that  may  affect  the  Agency's  programs; 
and  (6)  oversees  and  coordinates  the 
Agency's  committee  management 
system. 

E.  Office  of  Planning,  Evaluation  and 
Legislation  (RA5).  Serves  as  the 
Administrator's  primary  staff  element 
and  principal  source  of  advice  on 
program  planning,  program  evaluation 
and  legislative  affairs;  (2)  develops  the 
Agency's  long-range  program  plan;  (3) 
develops  the  Agency's  strategic  plan 
encompassing  its  long-range  goals, 
objectives  and  priorities;  (40)  directs  all 
Agency  efforts  to  analyze  cost/benefit  of 
Agency's  programs;  (5)  develops  and 
implements  comprehensive  Agency 
evaluation  programs;  (6)  conducts 
policy  analyses  and  develops  policy 
positions  in  Agency  programmatic 
areas;  (7)  direcis  Agency's  legislative 
affairs  to  develop  legislative  proposals 
and  an  agencywide  legislative  program; 

(8)  develops  and  coordinates  the 
Agency's  health  services  research  plan; 

(9)  directs  performance  measurement 
activKies,  including  technical  assistance 
and  standards  development  and 
assessment;  and  (10)  coordinates  the 
program  data  activities  across  the 
Agency,  including  the  design  and 
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management  of  program  tracking  and 
surveillance. 

F.  Office  of  Communications  (RA6). 
Provides  communications  expertise, 
advice  and  support  to  the  Administrator 
and  other  Agency  officials;  (2)  provides 
leadership  and  directs  Agency  strategic 
communications  policies  and  programs; 
(3)  serves  as  focal  point  for  coordination 
of  Agency  communications  with  other 
DHHS  agencies  and  with  field,  State, 
local,  voluntary  and  professional 
organizations;  (4)  develops  and 
implements  national  communications 
initiatives  to  inform  and  educate  the 
public,  health  care  professionals, 
policymakers  and  the  media;  (5) 
researches,  writes  and  prepares 
speeches  and  audiovisual  presentations 
for  the  Administrator;  (6)  develops  and 
implements  policies,  guidelines,  and 
procedures  and  coordinates  Agency 
external  and  internal  communications 
including  those  for  the  development, 
review,  processing,  quality  control,  and 
dissemination  of  Agency 
communications  products,  including 
those  disseminated  electronically;  (7) 
serves  as  Agency  Communications  and 
Public  Affairs  Officer  establishing  and 
maintaining  productive  relationships 
with  the  media;  (8)  implements  the 
Freedom  of  Information  Act  for  the 
Agency;  and  (9)  conducts  and 
coordinates  the  Agency's  exhibits  and 
graphics  design  activities  to  promote  the 
agencywide  identity. 

G.  Office  of  Public  Health  Affairs 
(RA8).  Serves  as  the  Agency's  principal 
advisor  and  coordinator  for  clinical, 
public  health,  women's,  international 
and  other  health  affairs.  Specifically:  (1) 
provides  consultation  and  assistance  to 
senior  Agency  officials  and  others  on 
clinical  and  health  professional  issues; 
(2)  serves  as  the  Agency's  focal  point  on 
efforts  to  strengthen  the  practice  of 
.public  health  as  it  pertains  to  the  HRSA 
mission;  (3)  coordinates  the  Agency's 
international  health  activities;  (4) 
advises  on  policies  tmd  promotes 
internal  and  external  program  activities 
that  address  women's  health;  and  (5) 
establishes  and  maintains 
communications  with  health 
organizations  in  the  public  and  private 
sectors  to  support  .the  mission  of  HRSA. 

H.  Office  of  Minority  Health  (RA9). 
Serves  as  the  principal  Agency  advisor 
and  coordinator  for  the  special  needs  of 
minority  and  disadvantaged  populations 
including  advice  on  committee 
membership;  (2)  establishes  short  and 
long-term  objectives  for  health  activities 
addressing  minority  and  disadvantaged 
populations;  (3)  participates  in 
organization  and  planning  activities  to 
meet  national  minority  health  needs  and 
collaborates  with  Agency  budget 


officials  to  assure  an  appropriate  share 
of  funds  is  devoted  to  minority  health 
programs;  (4)  consults  with  pubUc  and 
private  sector  agencies  and 
organizations  to  assure  minority  health 
issues  are  addressed;  (5)  participates  in 
focusing  Agency  activities  and 
objectives  to  assure  equity  in  access  to 
resources  and  health  careers  for 
minorities  and  the  disadvantaged;  (6) 
establishes  and  manages  an  agencywide 
data  collection  system  for  minority 
health  activities  and  initiatives, 
including  White  House,  DHHS, 
Historically  Black  Colleges  and 
Universities,  and  Educational 
Excellence  for  Hispanic  Americans 
initiatives;  (7)  reviews  inter/intra- 
Agency  agreements  related  to  radial/ 
ethnic  minority  and  disadvantaged 
populations;  (8)  participates  in  the 
formulation  of  ffilSA's  goals,  policies, 
legislative  proposals,  priorities,  and 
strategies  as  they  affect  medical,  public 
health  and  other  professional 
organizations  and  institutions  of  higher 
education  involved  in  or  concerned 
with  the  delivery  of  health  services  to 
minorities  and  disadvantaged 
populations;  and  (9)  links  HRSA 
minority  and  disadvantaged  program 
efforts  to  potential  partners  at  the 
Federal,  State,  and  local  levels  and 
provides  agencywide  expertise  on  the 
development  of  culturally  af^ropriate 
programs  and  materials. 

n.  Establish  the  Office  of  Rural  Health 
Policy  (RH)  as  follows: 
Section  RH-00    Mission 
Section  RH-10    Organization 
Section  RH-20    Function 

Section  RH-00    Mission.  The  Office 
of  Rural  Health  Policy  serves  as  a  focal 
point  within  the  Department  and  as  a 
principal  source  of  advice  to  the 
Administrator  and  Secretary  for 
coordinating  efforts  to  stren^^en  and 
improve  the  delivery  of  health  services 
to  populations  in  the  nation's  rural 
areas. 

Section  RH-10    Oi^ganization.  The 
Office  of  Rural  Health  Policy.    " 

Section  RH-20    Fluiction.  Placed 
before  Director,  Maternal  and  Children 
Health  Bureau  (RM),  as  follows:  (1) 
Collects  and  analyzes  information 
regarding  the  special  problems  of  rtiral 
health  care  providers  and  populations; 
(2)  works  with  States,  State  hospital 
associations,  private  associations, 
foundations,  and  other  organizations  to 
focus  attention  on,  and  promote 
solutions  to,  problems  related  to  the 
delivery  of  health  services  in  rural 
communities;  (3)  provides  staff  support 
to  the  National  Advisory  Committee  on 
Rural  Health;  (4)  stimulates  and 
coordinates  interaction  on  rural  health 


activities  and  programs  in  the  Agency, 
Department  and  with  other  federal 
agencies;  (5)  supports  rural  health 
center  research  and  keeps  informed  of 
research  and  demonstration  projects 
funded  by  States  and  foundations  in  the 
field  of  rural  health  care  delivery'  (6) 
establishes  and  maintains  a  resource 
center  for  the  collection  and 
dissemination  of  the  latest  information 
and  research  findings  related  to  the 
delivery  of  health  services  in  rural  areas; 
(7)  coordinates  congressional  and 

Erivate  sector  inquiries  related  to  rural 
ealth;  (8)  advises  the  Agency, 
Administrator  and  Department  on  the 
effects  of  currant  policies  and  proposed 
statutwy,  regulatory,  administrative, 
and  budgetary  changes  in  the  programs 
established  under  titles  XVIII  and  XDC  of 
the  Social  Security  Act  on  the  financial 
viability  of  small  rural  hospitals,  the 
ability  of  rural  areas  to  attract  and  retain 
physicians  and  other  health 
professionals;  (9)  oversees  compliance 
by  HCPA  with  the  requirement  that 
rural  hospital  impact  analyses  are 
developed  whenever  proposed 
regulations  might  have  a  significant 
impact  on  a  substantial  number  of  small 
rural  hospitals;  (10)  oversees 
compliance  by  HCFA  with  the 
requirementHhat  10  percent  of  its 
research  and  demonstration  budget  is 
used  for  rural  projects;  (11)  supports 
speciaUzed  rural  programs  on  minority 
health,  mental  health,  and  agricultiiual 
health  and  safety;  (12)  plans  and 
manages  a  nationwide  rural  health 
grants  program;  and  (13)  plans  and 
manages  a  program  of  grants  to  States  to 
initiate  and  expand  offices  of  rural 
healtii. 

m.  Establish  the  Office  of 
management  and  Program  Support  (RS), 
as  follo%vs: 

Section  RS-00    Mission 
Section  RS-10    Organization 
Section  RS-20    Function 

Section  RS-00    Mission.  The  Office 
of  Management  and  Program  Support 
provides  the  highest  queiity 
management,  financial,  personnel  and 
administrative  leadership  and  service  in 
support  of  the  Health  Resources  and 
Services  Administration. 

Section  RS-10    Organization.  The 
Office  of  Management  and  Program 
Support  (RS)  consists  of  the  following: 

A.  Office  of  Management  and  Program 

Support  (RS) 

B.  Division  of  Management  Services 

(RSI) 

C.  Division  of  Financial  Management 

(RS2) 

D.  Office  of  Human  Resources  and 

Development  (RS3) 

E.  Division  of  Grants  and  Procurement 

Management  (RS4) 
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F.  Office  of  Field  Coordination  (RS5) 

G.  Office  of  Information  Resources 

Management  (RS6) 

A.  Office  of  Management  and  Program 
Support  (RS).  Provides  agencywide 
leadership,  program  direction  and 
coordination  to  all  phases  of 
management;  (2)  provides  management 
expertise  and  staff  advice  and  support  to 
the  Administrator  in  program  and 
policy  formulation  and  execution;  (3) 
plans,  directs,  and  coordinates  the 
Agency's  activities  in  the  areas  of 
administrative  management,  financial 
management,  human  resources 
management,  debt  management, 
information  resources  management, 
grants  and  contracts  management, 
procurement,  real  and  personal  property 
accountability  and  management,  and 
administrative  services;  (4)  oversees  the 
development  of  annual  operating 
objectives  and  coordinates  HRSA  woric 
planning  and  appraisals;  (5)  serves  as 
the  Agency's  focal  point  for  field 
programs  and  activities  except  those 
field  functions  of  the  Division  of  Federal 
Occupational  Health;  (6)  coordinates 
DHHS  tort  claims  panel  and  associated 
activities;  (7)  administers  the  Agency's 
internal  controls  and  integrity  activities; 
and  administers  the  Agency's  Ethics 
program. 

B.  Division  of  Management  Services 
(RSI).  Provides  agencywide  leadership 
and  direction  in  the  areas  of 
management  policies  and  procedures, 
and  property  management  and  serves  as 
the  Executive  Officer  for  the  Office  of 
Management  and  Program  Support  and 
the  Office  of  the  Administrator. 
Specifically:  (1)  provides  advice  and 
guidance  for  the  establishment  or 
modification  of  organizational 
structures,  functions,  and  delegations  o( 
authority:  (2)  conducts  and  coordinates 
the  Agency's  issuances,  records,  reports, 
forms,  and  mail  management  programs; 
(3)  manages  the  intra-  and  interagency 
agreements  process;  (4)  conducts 
agencywide  management  improvement 
programs;  (5)  conducts  management  and 
information  studies  and  surveys;  (6) 
oversees  and  coordinates  the 
implementation  of  legislation,  directives 
and  policies  relating  to  the  Privacy  Act; 
(7)  plans,  directs,  and  coordinates 
administrative  management  activities 
and  services  including  personnel, 
financial,  materiel  management,  and 
general  administrative  services  for  the 
Office  of  the  Administrator  and  the 
Office  of  Management  and  Program 
Support;  (8)  acts  for  the  Associate 
Administrator  for  Management  and 
Program  Support  concerning  space, 
parking  and  communications 
management  for  headquarters  and 
represent  him/her  in  matters  relating  to 


the  management  of  the  Parklawn 
Building  complex;  and  (9)  advisees  on 
and  coordinates  agencywde  policies 
and  procedures  required  to  implement 
General  Services  Administration  and     . 
departmental  regulations  governing 
materiel  management,  including 
transportation,  motor  vehicle,  and 
utilization  and  disposal  of  property. 

C.  Division  of  Financial  Management 
(RS2).  Provides  advice  and  assistance  to 
the  Administrator  and  the  Associate 
Administrator  for  Management  and 
Program  Support  on  financial  policy 
planning  and  analysis;  (2)  maintains 
liaison  with  the  Office  of  the  Secretary 
on  all  activities  relating  to  the  Agency's 
financial,  fiscal  and  audit 
responsibilities;  (3)  develops  the  long- 
range  program  and  financial  plan  for  the 
Agency  collaboration  with  the  Office  of 
Planning.  Evaluation  and  Legislation 
and  other  administrative  components; 

(4)  develops  policies  and  instructions 
for  budget  preparation  and  presentation; 

(5)  prepares  budget  submissions  and 
participates  in  budget  hearings;  (6) 
allocates  resources,  including  dollars 
and  positions;  (7)  manages  a  system  of 
budgetary  fund  and  full-time  equivalent 
personnel  controls;  and  (8)  maintains 
Agency  oversight  of  fiscal  and  auditing 
services  provided  to  HRSA'by  the 
Program  Support  CeYiter. 

D.  Office  of  Human  Resources  and 
Development  (RS3).  Plans,  conducts  and 
evaluates  the  Agency's  human  resource 
studies,  programs,  policies  and  reports; 
(2)  provides  advice  and  assistance  to 
management  officials  on  individual 
actions  arising  from  headquarters  and 
field  components;  (3)  administers  the 
Agency's  training  fiuictions;  (4)  acts  as 
the  focal  point  for  the  Agency's  labor 
relations  activities;  (5)  develops  and 
provides  guidelines  and  regulation  for 
the  Agency's  personnel  programs;  (6) 
administers  the  Agency's  merit  and 
performance  awards  programs;  (7) 
plans,  directs  and  administers  the 
appointing  and  processing  of  civil 
service  employees;  (8)  plans  and 
conducts-position  management  surveys; 
(9)  operates  and  oversees  the  Agency's 
merit  promotion  program;  (10)  manages 
and  coordinates  the  Agency's  persormel 
security  program;  (11)  ensures  that 
management  practices  and  policies 
related  to  the  Commissioned  Corps  are 
coordinated  throughout  the  Agency;  (12) 
ensures  compliance  with  established 
personnel  rules  and  regulations 
governing  HRSA;  (13)  and  administers 
the  Agency's  Ethics  program. 

E.  Division  of  Grants  and  Procurement 
Management  (RS4).  Provides  leadership 
in  the  planning,  development,  and 
implementation  of  policies  and 
procediues  for  grants,  contracts,  and 


other  assistance  mechanisms;  (2) 
exercises  the  sole  responsibility  within 
HRSA  for  the  award  and  management  of 
contracts;  (3)  provides  advice  and 
consultation  of  interpretation  and 
application  of  the  Department  of  Health 
and  Human  Services  policies  and 
procedures  governing  contracts  and 
grants  management;  (4)  develops  and 
issues  policy  and  procedural  materials 
for  the  Agency's  contracts  and  grants 
programs;  (5)  establishes  standards  and   - 
guides  for  and  evaluates  contracts  and 
grants  management  operations 
throughout  the  Agency;  (6)  coordinates 
the  Agency's  positions  and  actions  with 
respect  to  the  audit  of  grants  and 
contracts,  and  also  coordinates 
responses  to  General  Accounting  Office 
audit  reports  and  monitors  the 
implementation  of  General  Accounting 
Office  recommendations;  (7)  provides 
professional  accounting  advice  relative 
to  the  management  of  grants  and 
contracts;  and  (8)  maintains  liaison 
directly  or  through  the  Office  of  Field 
Coordination  with  grantee  and 
contractor  institutions  and  organizations 
and  other  components  of  the 
E)epartment. 

F.  Office  of  Field  Coordination  (RS5). 
Serves  as  the  Agency's  focal  point  for 
Field  programs  and  activities. 
Specifically:  (1)  oversees  and  manages 
HRSA  activities  in  the  field;  (2)  advises 
the  Administrator  on  appropriate 
resource  allocation  for  field  activities; 
(3)  at  the  direction  of  the  Administrator, 
assists  in  the  implementation  and 
evaluation  of  HRSA  programs  in  the 
field  through  coordination  of  activities, 
and  assessing  the  effectiveness  of 
programs  to  identify  opportunities  for 
improving  policies  and  service  delivery 
systems;  (4)  develops  and  implements 
activities  in  the  field  designed  to 
improve  customer  service  and 
relationships;  (5)  at  the  direction  of  the 
Administrator,  develops  and 
coordinates  the  field  implementation  of 
special  program  initiatives  which 
involve  multiple  HRSA  field 
components  and/or  multiple  HRSA 
programs;  (6)  serves  as  field  liaison  to 
the  Administrator,  Bureau  Directors. 
State  and  local  health  officials  as  well 
as  private  and  professional 
organizations:  (7)  acts  as  liaison  to 
provide  administrative  and  financial 
support  services  to  HRSA  field 
components;  (8)  provides  technical 
assistance  to  the  Agency's  Field 
Council;  and  (9)  exercises  line 
management  authority  as  delegated  from 
the  Administrator  to  the  Field 
Coordinators  related  to  general 
administrative  and  management 
functions. 
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G.  Office  of  Information  Resources 
Management  (RS6).  Provides  leadership 
in  the  development,  review  and 
implementation  of  policies  and 
procedures  to  promote  improved 
information  resources  management 
capabilities  and  practices  throughout 
HRSA;  (2)  develops  and  coordinates 
HRSA-wide  plans  and  budgets  for  the 
management  of  information  technology 
and  services,  including  centralized  data 
processing,  office  automation,  and 
telecommunications;  (3)  develops  and 
recommends  policies  and  procedures 
relating  to  information  resources 
management  and  support  services;  (4) 
identifies  and  coordinates  HRSA-wide 
information  needs  and  develops  or 
coordinates  with  others  the 
development  of  creative  answers  to 
these  needs;  (5)  plans,  manages, 
administers  and  coordinates  the  HRSA- 
wide  microcomputer  network  including 
all  required  linkages  to  other  networks 
inside  and  outside  HRSA  including 
mainframe  systems;  (6)  provides 
information  support  to  the  Office  of  the 
Administrator;  (7)  designs,  develops, 
catalogues  and  manages  data  bases, 
information  resources,  including  those 
data  bases  developed  within  the  HRSA 
Bureaus,  and  the  acquisition  and  use  of 
external  bases  and  information 
resources  that  support  HRSA  needs;  (8) 
manages  and  coordinates  state-of-the-art 
expertise  for  information  science  and 
technology;  (9)  provides  consultation, 
technical  advice  and  assistance  and 
coordinates  training  in  the  use  of  ADP 
resources;  (10)  develops  and  coordinates 
the  implementation  of  information 
security  programs;  (11)  maintains 
liaisonrand  coordinates  information 
resources  management  with  the  HRSA 
Bureaus;  (12)  maintains  liaison  with 
HHS,  PHS,  other  Federal  agencies. 
States  and  professional  organizations 
and  associations  concerning  health 
information  interests  allied  to  the  HRSA 
mission;  and  (13)  reviews  all  HRSA 
requests  for  DP  resources,  providing 
ADP  clearance  for  all  appropriately 
justified  requests. 

Section  R-30    Delegations  of 
Authority.  All  delegations  and 
redelegations  of  authority  which  were  in 
effect  immediately  prior  to  the  effective 
date  hereof  have  been  continued  in 
efiiect  in  them  or  their  successors 
pending  further  redelegatiqn. 

This  reorganization  is  effiective  upon 
date  of  signature. 

Dated:  November  14, 1996. 
Giro  V.  Sumaya, 
Administrator 
[FR  Doc.  96-31371  Filed  12-9-96;  8:45  am) 
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Agency  for  Health  Care  Policy  and 
Research 

Agency  Information  Collecflon 
Activities:  Proposed  Collection; 
Comment  Request 

AGENCY:  Agency  for  Health  Care  Policy 
and  Research,  HHS. 

action:  Notice. 

SUMMARY:  This  notice  aimounces  the 
Agency  for  Health  Care  Policy  and 
Research's  (AHCPR)  intention  to  request 
the  Office  of  Management  and  Budget 
(OMB)  to  allow  a  proposed  information 
collection  project.  In  accordance  with 
the  Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13  (44  U.S.C. 
3506(c)(2)(A)),  AHCPR  invites  the 
public  to  comment  on  this  proposed 
information  collection. 

DATES:  Comments  on  this  notice  must  be 
received  by  January  9, 1997. 

AOOftESSES:  Written  comments  on  the 
proposed  information  collection  should 
be  submitted  within  30  working  days  of 
this  notice  directly  to  the  OMB  Desk 
Officer  at  the  following  address:  Allison 
Eydt,  Human  Resources  and  Housing 
Branch,  Office  of  Information  and 
Regulatory  Afi^airs,  (OMB);  New 
Executive  Office  Building,  Room  10235; 
Washington,  D.C.  20503. 

FOR  FURTHER  INFORMATION  CONTACT: 
Ruth  A.  Celtnieks,  AHCPR  Reports 
Clearance  Officer,  (303)  594-1406,  ext. 
1497. 

SUPPLBMBITARY  INFORMATION: 
Proposed  Proiect 

The  1997  Medical  Expenditure  Panel 
Survey — Insurance  Component  (MEPS- 
IC).  In  early  1997,  AHCPR  intends  to 
conduct  a  survey  of  establishments  to 
collect  information  from  employees 
concerning  employer-sponsored  health 
insurance.  This  survey  is  an  integration 
of  two  previous  surveys,  now 
components  of  MEPS-IC.  The  two 
surveys,  which  collected  similar 
information,  were: 

1.  The  1987  Health  Insurance  Plans 
Survey  (HIPS)  sponsored  by  AHCPR's 
predecessor,  the  National  Center  for 
Health  Services  Research;  and 

2.  The  1994  National  Employer  Health 
Insurance  Survey  (NEHIS)  sponsored  by 
AHCPR,  the  National  Center  for  Health 
Statistics  (NCHS)  and  the  Health  Care 
Financing  Administration  (HCFA). 

The  MEPS-IC  survey  will  be 
conducted  using  a  sample  of  employers 
(including  both  public  and  private 
sectors)  and  health  insurance  providers. 
The  sample  will  be  comprised  of  two 
parts: 


1.  A  list  sample  of  employers  selected 
from  sample  frames  available  from  the 
Bureau  of  the  Census;  and 

2»A  group  of  employers  and  other 
health  insurance  providers  identified  by 
respondents  in  the  1996  MEPS- 
Household  Component  (HC).  The 
MEPS-HC  is  a  household  survey  which 
collects  information  concerning  health, 
care  expenditures  and  related  data  for 
individuals.  This  household  survey 
collects  information  similar  to  the  1987 
National  Medical  Expenditure  Survey. 

Data  collected  from  each  employer 
will  include  a  description  of  the 
business  (e.g.,  size,  industry)  and 
descriptions  of  health  insurance  plans 
available,  plan  enrollments^  total  plan 
costs,  and  costs  to  employees. 

For  employers  that  can  be  matched  to 
the  MEPS-HC  respondents,  data  will 
also  be  collected  indicating  the  actual 
plan  selected  by  the  respondent  and  the 
plan  costs. 

Data  will  be  produced  in  two  forms: 
(1)  files  containing  employer 
information  from  the  list  sample  of 
selected  employers;  and  (2)  files 
containing  linked  1996  MEPS-HC 
respondent  and  employer  information. 

The  data  are  intended  to  be  used  for 
purposes,  such  as: . 

•  Generating  national  and  State' 
estimates  of  employer  health  care 
onierings; 

•  Producing  aggregate  data  on 
national  and  State  estimates  of  spending 
on  employer-sponsored  health 
insurance  for  analyzing  results  of 
national  and  State  health  care  policy 
data  to  model  the  demand  for  health 
insurance;  and 

•  When  pooled  with  data  from  the 
1996  ^4EPS-HC  survey,  providing  a 
valu^le  source  of  information 
concerning  household  responses 
regarding  choices  of  health  plans  and 
costs  and  benefits  of  these  plans. 

These  data  provide  the  basis  for 
researchers  to  address  significant 
questions  for  employers  and 
policymakers  alike. 

Method  of  Collection 

The  data  will  collected  using  a 
combination  of  modes.  AHCPR  intends 
to  first  contact  the  employers  by 
telephone.  This  contact  will  provide 
information  on  the  availability  of  health 
insurance  from  that  employer  and 
essential  persons  to  contact.  Based  upon 
this  information,  AHCPR  will  send  a 
mail  questionnaire  to  employers  and 
others  identified  by  employers.  In  order 
to  assure  high  response  rates,  AHCPR 
will  followup  with  a  second  mailing  at 
an  acceptable  time  interval,  followed  by 
a  telephone  call  to  collect  data  from 
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those  who  have  not  re8{>onded  to  the 
mailings. 

As  part  of  this  process,  for  large 
respondents  reflecting  high  burdens, « 
such  as  State  employes  and  large  firms, 
AHCPR  will,  if  needed,  perform 
personal  visits  and  do  customized 
collection,  such  as,  acceptance  of  data 
in  computerized  formats. 


Type  of  review:  Regular  Submissicm. 

Affected  Public:  Employers. 

Estimated  Amiual  Number  of 
Respondents:  38,500. 

Estimated  Time  Per  Respondent:  .83. 

Estimated  Total  Annual  Burden 
Hours:  32.000. 

Estimated  Annual  Total  Costs  to 
Government:  $5,700,000. 

Request  fin- Gomnieiits 

Comments  are  invited  on:  [a)  the 
necessity  of  the  proposed  collection;  (b) 
the  accuracy  of  the  Agency's  estimate  of 
burden  (including  hours  and  cost)  of  the 
proposed  collection  of  information;  (c) 
ways  to  enhance  the  quahty,  utility  and 
clarity  of  the  information  to  be 
coUected;  and  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
upon  the  respondents,  including  the  use 
of  automated  collection  techniques  or 
other  forms  of  information  technology. 

Comments  submitted  in  response  to 
this  notice  will  be  siunmarized  and/or 
included  in  the  request  for  0MB 
approval  of  this  information  collection 
and  they  will  become  a  matter  of  public 
record. 

Copies  of  these  proposed  collection 
plans  and  instruments  can  be  obtained 
from  the  AHCPR  Reports  Clearance 
Officer  (see  above). 

Dated:  December  2. 1996. 
CUftoD  R.  Gaus, 
Administrator. 
(FR  Doc  96-31255  Filed  12-9-96;  8:45  am] 

MLUNOCOM  4ia0-S0-M 


Canters  for  Disease  Control  and   - 
Prevamion 

Announcement  of  Workshop 

The  National  Center  for 
Environmental  Health  (NCEH)  of  the 
Centers  for  Disease  Control  and 
Prevention  (CDC),  the  National 
Institutes  of  Health  (NIH),  the  Cystic 
Fibrosis  Foimdation.  and  the  University 
of  Washington  announce  the  following 
woricshop. 

Name:  Newborn  Screening  for  Cystic 
Fibrosis:  A  Paradigm  for  Public  Health 
Genetics  Policy  Development. 

rimes  and  Dates:  8  a.m.-5:30  p.m.,  January 
13, 1997.  8  a.m.-4  p.m..  January  14. 1997. 

Place:  CDC,  Auditorium  B,  1600  Clifton 
Road,  NE,  Atlanta.  Georgia  30333. 

Status:  Open  to  the  public,  limited  only  by 
the  space  available. 

Purpose:  The  Workshop  will  enable 
academic  and  public  health  professionals  to 
discuss  and  clarify  issues  and  to  provide 
individual  input  to  develop  guidance  on 
population-based  newborn  screening  for 
cystic  fibrosis.  This  workshop  will  bring 
together  leaders  from  the  fields  of  cystic 
fibrosis  research,  clinical  practice,  public 
health,  and  newborn  screening  for  an 
updated  discussion  of  the  benefits  and  risks 
of  newborn  screening  for  cystic  fibrosis. 
Nationally,  a  vfide  range  of  newborn 
screening  tests  are  now  widely  accepted  and 
used.  Since  the  immunotrypsinogen  test  for 
cystic  fibrosis  has  been  available,  experts 
have  been  discussing  adding  this  test  to  the 
newborn  screening  panel.  Previous 
symposiums,  held  in  1983  and  1991, 
concluded  that  routine  newborn  screening 
for  cystic  fibrosis  should  not  be  more  widely 
implemented  until  newborn  diagnosis  has 
been  demonstrated  to  lead  to  significant 
clinical  benefits.  Recently,  the  discovery  of 
the  Cystic  Fibrosis  Transmitbrain  Conductive 
■Regulator  (CFTR)  gene  renewed  interest  in 
this  possibility,  as  the  sensitivity  and 
specificity  of  testing  could  be  improved. 
Since  cystic  fibrosis  is  a  genetic  disease  of 
public  health  imfK)rtance,  public  awareness 
of  cystic  fibrosis  is  generating  increased 
interest  in  health  policies  related  to  newborn 
screening. 
.  -    Matters  to  be  discussed:  The  Workshop 
will  include  sessions  on  the  following:  (1) 
decision  making  in  newborn  screening  for 
Cystic  Fibrosis  (CF).  (2)  laboratory 
considerations  in  newborn  screening  for  CF, 
(3)  progress  in  newborn  screening  and 

Annual  Burden  Estimates 


interventions  for  CF,  (4)  ethics  and  health 
pohcy  of  newborn  screening  for  CF.  (5) 
update  on  international  newborn  sczeening 
I»ograms,  followed  by  break-out  group 
discussions  and  final  conclusions. 

Agenda  items  are  subject  to  change  as 
priorities  dictate. 

For  Further  Information  Contact:  Dwight 
Jones.  Division  of  Birth  Defects  and 
Developmental  Disabilities,  NCEH,  CDC, 
4770  Buford  Highway,  NE,  Atlanta.  Georgia, 
30341,  telephone  770/488-7160,  FAX  770/ 
488-7197.  Registration  is  not  required.  A 
limited  number  of  hotel  rooms  are  reserved  . 
for  the  "Cystic  Fibrosis  Workshop"  until 
December  20, 1996,  at  the  Emory  Inn,  1634 
Qiflon  Road.  Atlanta,  Georgia  30333. 
telephone  404/712-6700. 

Dated:  December  4, 1996. 
Nancy  C.  Hiradi. 

Acting  Director,  Management  Analysis  and 
Services  Office,  Centers  for  Disease  Control 
and  Prevention  (CDC). 
(FR  Doc  96-31325  Filed  12-9-96;  8:45  am] 


MLLMQ  OOOe  41«S-1S-M 


Administration  for  Clilldren  and 
FamHIea 

Submlaaion  for  OMB  Review; 
Comment  Request 

Title:  The  Office  of  Child  Support 
Enforcement  OCSE-156.  Child  Support 
Enforcement  Program  Quarterly  Report 
and  OCSE-158,  Child  Support 
Enforcement  Prt)gram  Annual  Data 
Summary  Report. 

OMB  No.:  0970-0057. 

Description:  The  authority  to  collect 
and  report  the  information  requested  on 
these  forms  is  found  in  sections 
452(a)(4),  452(a)(5),  452(a)(10),  469  of 
the  Social  Security  Act.  These  data  are 
highly  aggregated  a^d  used  in  a 
management  function  to  establish  the 
effectiveness  and  efficiency  of  State 
child  support  programs.  The  Federal 
Office  of  Child  Support  Enforcement 
will  use  the  data  to  carry  out  its 
oversight  role  and  submit  the  Annual 
Report  to  Congress.  ■ 

Respondents:  State  governments. 
District  of  Columbia.  Guam.  Virgin 
Islands  and  Puerto  Rico. 


Instrument 


OCSE-156 
OCSE-158 


Num- 
ber of 

re- 
spond- 
ents 


54 
54 


Number 
of  re- 
sponses 
per  re- 
spond- 
ent 


Aver- 


burden 
hours 
per  re- 
sponse 


3.7 
1.2 


Total 

burden 

hours 


799.2 
64.8 


Estimated  Total  /Annual  Burden  hlours:  864.0 
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Additional  Infonnation: 

Copies  of  the  proposed  collection  may 
be  obtained  by  writing  to  The 
Administration  for  Children  and 
Families.  Office  of  Information  Services, 
Division  of  Information  Resource   . 
Management  Services,  370  L'Enfant 
Promenade,  S.W.,  Washington,  D.C. 
20447,  Attn:  ACF  Reports  Clearance 
Officer. 

OMB  Comment: 

OMB  is  required  to  make  a  decision 
concerning  the  collection  of  information 
between  30  and  60  days  after 
publication  of  this  document  in  the 
Federal  Register.  Therefore,  a  comment 
is  best  assured  of  having  its  full  effect 
if  OMB  receives  it  within  30  days  of 
publication.  Written  comments  and 
recommendations  for  the  proposed 
information  collection  should  be  sent 
directly  to  the  following:  OfHce  of 
Management  and  Budget,  Paperwork 
Reduction  Project,  725  17th  Street. 
N.W..  Washington.  D.C.  20503.  Attn: 
Ms.  Wendy  Taylor. 

Dated:  October  21, 1996 
Doug  Godesky,  -^ 

Reports  Clearance  Officer. 
(PR  Doc.  gfr-31258  Filed  12-9-96;  8:45  ami 
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Food  and  Drug  Administration 
[Docket  No.  96N-04331 

Agency  Information  Coliection 
Activities:  Proposed  Collection; 
Comment  Request;  Extension 

agency:  Food  and  Drug  Administration, 

HHS. 

ACTKM:  Notice. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  announcing  an 
opportunity  for  public  comment  on  the 
proposed  collection  of  certain 
information  by  the  agency.  Under  the 
Paperwork  Reduction  Act  of  1995, 
Federal  agencies  are  required  to  publish 
notice  in  the  Federal  Register 
concerning  each  proposed  collection  of 
information,  including  each  proposed 
extension  of  an  existing  collection  of 
information,  and  to  allow  60  days  for 
public  comment  in  response  to  the 
notice.  This  notice  solicits  comments  on 
requests  for  exemption  from  the  food 
additive  listing  requirements  that  are 
submitted  under  §  170.39  (21  CFR 
170.39). 

DATES:  Submit  written  comments  on  the 
collection  of  information  by  February 
10, 1996. 

ADDRESSES:  Submit  written  conunents 
on  the  collection  of  infonnation  to  the 


Dockets  Management  Branch  (HFA— 
305),  Food  and  Drug  Administration, 
12420  Parklawn  Dr.,  rm.  1-23, 
Rockville,  MD  20857.  All  conmients 
should  be  identified  with  the  docket 
number  found  in  brackets  in  the 
heading  of  this  document. 
FOR  FURTHER  INFORMATION  CONTACT: 
Margaret  R.  Wolff,  Office  of  Infonnation 
Resources  Management  (HFA-250), 
Food  and  Drug  Administration,  5600 
Fishers  Lane,  rm.  16B-19.  Rockville, 
MD  20857.  301-827-1223. 
SUPPLEMENTARY  INFORMATION:  Under  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3501-3520),  Federal  agencies 
must  obtain  approval  from  the  Office  of 
Management  and  Budget  (OMB)  for  each 
collection  of  information  they  conduct 
or  sponsor.  "Collection  of  information" 
is  defined  in  44  U.S.C.  3502(3)  and  5 
CFR  1320.3(c)  and  includes  agency 
requests  or  requirements  that  members 
of  the  public  submit  reports,  keep 
:^cords,  or  provide  information  to  a 
third  party.  Section  3506(c)(2)(A)  of  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3506(c)(2)(A))  requires  Federal 
agencies  to  provide  a  60-day  notice  in 
the  Federal  Register  concerning  each 
proposed  collection  of  information, 
including  each  proposed  extension  of  an 
existing  collection  of  information, 
before  submitting  the  collection  to  OMB 
for  approval.  To  comply  with  this 
requirement,  FDA  is  publishing  notice 
of  the  proposed  collection  of 
information  listed  below. 

With  respect  to  the  following 
collection  of  information,  FDA  invites 
comments  on:  (1)  Whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  FDA's 
functions,  including  whether  the 
information  will  have  practical  utility; 

(2)  the  accuracy  of  FDA's  estimate  of  the 
burden  of  the  proposed  collection  of 
information,  including  the  validity  of 
the  methodology  and  assumptions  used; 

(3)  ways  to  enhance  the  quality,  utility, 
and  clarity  of  the  information  to  be 
collected;  and  (4)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  through  the 
use  of  automated  collection  techniques,  . 
when  appropriate,  and  other  forms  of 
information  technology. 

Threshold  of  Regulation  for  Substances 
Used  in  Food-Contact  Articles — 
§  170.39— (OMB  Control  Number  0910- 
0298) — Extension 

Under  section  409(a)  of  the  act  (21 
U.S.C  348(a)),  the  use  of  a  food  additive 
is  deemed  unsafe  unless  it  either 
conforms  to  the  terms  of  a  regulation 
prescribing  its  use  or  to  an  exemption 
for  investigational  use.  Consequently. 


the  safiaty  of  the  substance  under  its 
intended  conditions  of  use  must  be 
established,  and  a  food  additive 
regulation  issued,  before  the  substance 
can  be  used  in  food.  In  accordance  with 
section  409  of  the  act,  manufacturers  of 
all  components  of  a  food-contact  article 
(e.g.,  food  packaging  or  food  processing 
equipment)  whose  use  meets  the  food 
additive  definition  in  201(s)  of  the  act 
(21  U.S.C.  321(s))  must  submit  a  petition 
establishing  the  safe  conditions  of  use 
before  such  food-contact  articles  may  be 
marketed,  imless  they  are  the  subject  of 
an  exemption  for  investigational  use 
under  section  409(i)  of  the  act 

Section  170.39  establishes  a  process 
that  provides  a  manufacturer  with  an 
opportimity  to  demonstrate  that  the 
likelihood  or  extent  of  migration  to  food 
of  a  substance  used  in  a  food-contact 
article  is  so  trivial  that  the  use  need  not 
be  the  subject  of  a  food  additive  listing 
regulation  (Federal  Register  of  July  17. 
1995  (60  FR  36582)).  The  agency  has 
established  two  thresholds  for  the 
regulation  of  substances  used  in  food- 
contact  articles.  The  first  exempts  tHbse 
substances  used  in  food-contact  articles 
where  the  resulting  dietary 
concentration  is  at  or  below  0.5  part  per 
billion.  The  second  exempts  regulated 
direct  food  additives  for  use  in  food- 
contact  articles  where  the  resulting 
dietary  exposure  is  1  percent  or  less  of 
the  acceptable  daily  intake  for  these 
substances. 

In  order  to  determine  whether  the 
intended  use  of  a  substance  in  a  food- 
contact  article  meets  the  threshold 
criteria,  certain  information  specified  in 
§  170.39(c)  must  be  submitted  to  FDA. 
"This  information  includes:  (1)  The 
chemical  composition  of  the  substtmce 
for  which  the  request  is  made;  (2) 
detailed  information  on  the  conditions 
of  use  of  the  substance;  (3)  a  clear 
statement  of  the  basis  for  the  request  for 
exemption  from  regulation  as  a  food 
additive;  (4)  data  that  will  enable  FDA 
to  estimate  the  daily  dietary 
concentration  resulting  from  the 
proposed  use  of  the  substance;  (5) 
results  of  a  literature  search  for 
toxicological  data  on  the  substance  and 
its  impurities;  and  (6)  information  on 
the  environmental  impact  that  would 
result  from  the  proposed  use. 

FDA  uses  this  information  to 
detennine  whether  the  food-contact 
article  meets  the  threshold  criteria. 
Respondents  to  this  information 
collection  are  individual  manufacturers 
and  suppliers  of  substances  used  in 
food-contact  articles  (i.e.,  food 
packaging  and  food  processing 
equipment)  or  of  the  articles  themselves. 

FDA  estimates  the  burden  of  this 
collection  of  information  as  follows: 
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21  CFRSectiofi 


170.39 


No.  of 
Respondents 


60 


Annual 

Frequency  per 

Response 


1 


Total  Annual 
Responses 


60 


Hours  per 
Response 


88 


Total  Hours 


5.280 


There  are  no  caprtal  costs  or  operating  and  maintenance  costs  associated  with  this  collection  of  infomiation. 


This  annual  reporting  estimate  is 
based  on  information  received  from 
representatives  of  the  food  packaging 
and  processing  industries  and  on  agency 
records.  Typically,  FDA  receives  60 
threshold  of  regulation  exemption 
requests  per  year;  these  requests  are 
equafly  divided  between  simple  and 
complex  type  submissions.  These 
requests  require  between  26  to  110 
hours  to  prepare. 

Dated:  December  3, 1996. 
William  K.  HublMrd. 
Associate  Commissioner  for  Policy 
Coordination. 
|FR  Doc.  96-31320  Filed  12-9-96;  8:45  am) 
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[Docket  No.  96N-0446] 

Agency  Infomiation  Collection 
Activities:  Proposed  Collection; 
Reinstatement 

aqbicy:  Food  and  Drug  Administration. 

HHS. 

ACTION:  Notice. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  announcing  an 
opportunity  for  public  comment  on  the 
proposed  collection  of  certain 
information  by  the  agency.  Under  the 
Paperwork  Reduction  Act  of  1995. 
Federal  agencies  are  required  to  publish 
notice  in  the  Federal  Register 
concerning  each  proposed  collection  of 
information,  including  each  proposed 
reinstatement  of  an  existing  collection 
of  information,  and  to  allow  60  days  for 
public  comment  in  response  to  the 
notice.  This  notice  solicits  comments  on 
FDA's  requirements  for  State  and  local 
governments'  applications  for 
exemption  from  preemption  for  medical 
device  requirements. 
DATES:  Submit  written  comments  on  the 
collection  of  information  by  February 
10. 1997. 
-  ADDRESSES:  Submit  written  comments 
on  the  collection  of  information  to  the 
Dockets  Management  Branoi  (HFA- 
305),  Food  and  Drug  Administration. 
12420  Parklavm  Dr.,  rm.  1-23, 
Rockville,  MD  20857.  All  comments 
should  be  identified  with  the  docket 


number  found  in  brackets  In  the    '• 
heading  of  this  document. 
FOR  FURTHER  INFORMATION  CONTACT: 
Judith  V.  Bigelow,  Office  of  Information 
Resources  Management  (HFA-250), 
Food  and  Drug  Administration,  5600 
Fishers  Lane.  rm.  16B-19,  Rockville. 
MD  20857,  301-827-1479. 
SUPPLEMENTARY  INFORMATION:  Under  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C  3501-3520),  Federal  agencies 
must  obtain  approval  from  the  Office  of 
Management  and  Budget  (OMB)  for  each 
collection  of  information  they  conduct 
or  sponsor.  "Collection  of  information" 
is  defined  in  44  U.S.C.  3502(3)  and  5     c 
CFR  1320.3(c)  and  includes  agency 
requests  or  requirements  that  members 
of  the  public  submit  reports,  keep 
records,  or  provide  information  to  a 
third  party.  FDA  submitted  a  copy  of 
this  notice  to  OMB  for  its  review  of  this 
information  collection  and  requested 
emergency  processing.  OMB  approved 
the  information  collection  through 
March  31, 1997,  and  assigned  OMB 
Control  No.  0910-0129.  Section 
3506(c)(2)(A)  of  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C. 
3506(c)(2)(A))  requires  Federal  agencies 
to  provide  a  60-day  notice  in  the 
Federal  Register  concerning  each 
proposed  collection  of  information, 
including  each  proposed  reinstatement 
of  an  existing  collection  of  information, 
before  submitting  the  collection  to  OMB 
for  approval.  To  comply  with  this 
requirement.  FDA  is  publishing  notice 
of  the  proposed  collection  of 
information  listed  below. 

With  respect  to  the  following 
collection  of  information,  FDA  invites 
comments  on:  (1)  Whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  FDA's 
-  functions,  including  whether  fhe 
information  will  have  practical  utility, 

(2)  the  accuracy  of  FDA's  estimate  of  the 
burden  of  thp  proposed  collection  of 
information,  including  the  validity  of 
the  methodology  and  assumptions  used; 

(3)  ways  to  enhance  the  quality,  utility; 
and  clarity  of  the  information  to  be 
collected:  and  (4)  ways  to  minimi^  the 
burden  of  the  collection  of  information 
on  respondents,  including  ttirough  the 


use  of  automated  collection  techniques, 
when  appropriate,  and  other  forms  of 
information  technology. 

Application  for  Exemption  From 
Federal  Preemption  of  State  and  Local 
Medical  Device  Requirements — 21  CFR 
Part  808  (OMB  Control  No.  0910- 
01 29 — Reinstatement) 

Section  521(a)  of  the  Federal  Food, 
Drug,  and  Cosmetic  Act  (the  act)  (21 
U.S.C.  360k(a))  provides  that  no  State  or 
local  government  may  establish,  or 
continue  in  effect,  any  requirement  with 
respect  to  a  medical  device  that  is 
different  from,  or  in  addition  to,  any 
Federal  requirement  applicable  to  the 
device  under  the  act.  Under  section 
521(b)  of  the  act,  following  receipt  of  a 
written  application  fi'om  the  State  or 
local  government  involved,  FDA  may 
exempt  from  preemption  a  requirement 
that  is  more  stringent  than  the  Federal 
requirement,  or  that  is  necessitated  by 
compelling  local  conditions  and 
compliance  with  the  requirement  would 
not  cause  the  device  to  be  in  violation 
of  any  portion  of  any  requirement  under 
the  act.  Exemptions  are  granted  by 
regulation  issued  after  notice  and 
opportunity  for  an  oral  hearing. 

The  regulations  in  21  CFR  808.20 
require  a  State  or  local  government  that 
is  seeking  an  exemption  from 
preemption  to  submit  an  application  to 
FDA.  The  application  must  include  a 
copy  of  the  State  or  local  requirement, 
as  well  as  information  about  its 
interpretation  and  application,  and  a 
statement  as  to  why  the  applicant 
believes  that  the  requirement  qualifies 
for  exemption  from  preemption  under 
the  act.  FDA  will  use  the  information  in 
the  application  to  determine  whether 
the  requirement  meets  the  criteria  for 
exemption  in  the  act  and  whether 
granting  an  exemption  would  be  in  the 
interest  of  the  public  health. 

In  addition.  21  CFR  808.25  provides 
that  an  interested  person  may  request  a 
hearing  on  an  application  by  submitting 
a  letter  to  FDA  following  the  publication 
by  FDA  of  a  proposed  response  to  the 
application. 

FDA  estimates  the  burden  of  this 
collection  of  information  as  follows: 
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v.*   --.^              Estimated  Annual  Reporting  Burden 

21  CFR  Section  . 

No.  of 
Respondents 

Annual 

Frequency  per 

Response 

Total  Anni»l 
Responses 

Hours  per 
Response 

Total  Hours 

808.20 
808.25 
Total  Bufden  Hours 

3 
3 
6 

1 
1 
2 

3 
3 
6 

100 

10 

110 

300 

30 

330 

There  are  no  capital  costs  or  operating  and  maintenanee  costs  associated  with  this  collection  of  Infonnatioa 


FDA  based  its  estimates  of  the  number 
of  submissions  expected  in  the  future 
contained  in  the  above  table  on  the 
number  of  submissions  submitted  in  the 
last  3  years  and  on  the  number  of 
inquiries  received  indicating  that 
applications  would  be  submitted  in  the 
next  year.  FDA  based  its  estimates  of  the 
time  required  to  prepare  submissions  on 
discussions  with  those  who  have 
prepared  submissions  in  the  last  3  years. 
Persons  are  not  required  to  respond  to 
a  collection  of  information  unless  it 
displays  a  valid  control  number. 

Dated:  November  29, 1996.    : 
Wiiliam  K.  Hubbard, 
Associate  Commissioner  for  Policy 
Coordination. 

[FR  Doc.  96-31321  Filed  12-9-96;  8:45  ami     . 
BuxiNG  cooe  4iaiM>1-F 


[Docket  No.  96N-0266]         ' 

Agency  Information  Collection 
Activities;  Submission  for  0MB 
Review;  Comment  Request; 
Reinstatement 

agency:  Food  and  Drug  Administration, 
HHS. 

ACTION:  Notice. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  announcing 
that  the  proposed  collection  of  ..- . , 

information  listed  below  has  been 
submitted  to  the  Office  of  Management 
and  Budget  (OMB)  for  review  and 
clearance  under  the  Paperwork 
Reduction  Act  of  1995. 

DATES:  Submit  written  comments  on  the 
collection  of  information  by  January  9, 
1997. 


ADDRESSES:  Submit  written  comments 
on  the  collection  of  information  to  the 
Office  of  information  and  Regulatory 
Affairs,  OMB,  New  Executive  Office 
Bldg..  725  17th  St.  NW.,  rm.  10235, 
Washington,  DC,  Attn:  Desk  Officer  for 
FDA. 

FOR  FURTHER  INFORMATION  CONTACT:  Judy 
V.  Bigelow,  Office  of  Information 
Resources  Management  (HFA-250), 
Food  and  Drug  Administration,  5600 
Fishers  Lane,  rm.  16B-19,  Rockville, 
MD  20857,  3ai-827-1479. 

SUPPLEMBITARY  INFORMATION:  In 
compliance  with  section  3507  of  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3507),  FDA  has  submitted  the 
following  proposed  collection  of 
information  to  OMB  for  review  and 
clearance. 

Surgical  Instrument  Marking  Tape 
Survey 

The  mandate  of  FDA's  Center  for 
Devices  and  Radiological  Health  under 
the  authority  of  sections  201-905  of  the 
Federal  Food,  Drug,  and  Cosmetic  Act 
(the  act)  (21  U.S.C.  321-395),  and 
regulations  contained  in  Title  21  of  the 
Code  of  Federal  Regulations  includes 
the  approval  and  adequate  labeling  of 
medical  devices.  Section  903(b)(2)(c)  of 
the  act  (21  U.S.C.  393(b)(2)(c)) 
authorizes  FDA  to  conduct  research 
relating  to  medical  devices. 

The  regulatory  status  of  adhesive- 
backed,  colored  tape  on  medical  devices 
is  under  review  by  FDA.  The  tape  »s 
h«quently  applied  to  medical  devices, 
particularly  surgical  instruments,  to 
{acilitate  sorting.  It  may  be  considered 
an  accessory  to  medical  devices  used  in 
surgical  treatment  as  defined  by  21  CFR 
878.4800. 


There  are  two  case  reports  in  the 
literature  in  which  adverse  events  are 
attributed  to  the  use  of  adhesive-backed, 
colored  tape  to  mark  surgical 
instruments  {Journal  of  Oral 
Maxillofacial  Surgery.  41:687-688, 
1983;  and  British  Journal. of  Surgery, 
74:696, 1987).  Two  additional  adverse 
event  reports  have  been  submitted  to 
FDA. 

The  purpose  of  the  survey  is  to 
estimate  the  proportion  of  the 
population  at  risk  from  this  practice, 
and  to  determine  if  use  of  operating 
room  nurse  managers  as  proxies  for 
sampling  health  care  facilities  for  this 
purpose  is  effective.  In  addition,  data 
will  be  collected  to  identify  tape 
durability,  extent  of  use,  and  whether 
there  are  any  practices  or  procedures  for 
marking  surgical  instruments  and/oF 
any  human  foctors  that  could  be  altered 
to  better  prptect  the  public  health. 
LabeUng  information  will  also  be 
collected. 

The  proposed  randomized  survey  wrill 
be  a  one-time  data  collection  effort. 
Completion  of  the  survey  is  voluntary, 
and  anonymity  of  individuals  and 
institutions  will  be  protected.  Survey 
results  will  be  available  to  participants 
upon  request. 

The  only  respondent  burden  will 
derive  from  the  time  needed  to  res[>ond 
to  survey  questions.  This  will  occiu'  on 
a  one-time  basis.  The  length  of  the 
screening  portion  (questions  1-7)  is 
estimated  at  5  minutes,  and  the  full 
survey  length  is  estimated  at  an 
additional  25  minutes.  Burden  estimates 
are  based  on  the  need  to  have  308 
surveys  returned  to  achieve  a 
statistically  significant  sampling. 

FDA  estimates  the  burden  of  this 
collection  of  information  as  follows: 


\            Estimated  Annual  Reporting  Burden 

* 

Burden  Element 

No.  of 
Respondents 

Annual 

..  Frequency  per 

Response 

Total  Annual 
Responses 

Hours  per 
Response 

Total  Hours 

Screening  Questions  Only  (30%) 
Complete  Sun/ey  (70%)                   ,  "• , 
Total 

92 
216 
308 

1 
1 

92 
216 

0.063 
0.50 

7.63 
108 
115.63 

There  are  no  capital  costs  or  operating  and  maintertance  costs  associated  with  this  survey. 
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Dated:  December  3, 1996. 
WUliam  K.  Hubbard, 

Associate  Commissioner  for  Policy 

Coordination. 

(FR  Doc.  96-31360  Filed  12-9-96;  8:45  am) 

MLLMQ  COOe  41W-t1-F 

[Docket  No.  MMMMTS] 

Medirex,  Inc.;  Premarket  Approval  of 
theTripter-XI  Series  Extracorporeal 
Shock  Wave  Lithotripters  (Tripter-XI, 
Tripter-XI  Nova,  and  Tripter-XI 
Compact) 

agency:  Food  and  Drug  Adniinistration, 

HHS. 

action:  Notice. 


summary:  The  Food  and  Drug 
Administration  (FDA)  is  announcing  its 
approval  of  the  application  by  Medirex, 
bic,  Wellesley  Hills,  MA,  for  preraarket 
approval,  under  the  Federal  Food.  Drug, 
and  Cosmetic  Act  (the  act),  of  the 
Tripter-Xl  Series  Extracorporeal  Shock 
Wave  Lithotripters  (Tripter-Xl,  Tripter- 
Xl  Nova,  and  Tripter-Xl  Compact). 
FDA's  Center  for  Devices  and 
Radiological  Health  (CDRH)  notified  the 
applicant,  by  letter  of  September  20, 
1996,  of  the  approval  of  the  application. 
DATES:  Petitions  for  administrative 
review  by  January  9,  1997. 
ADDRESSES:  Written  requests  for  copies 
of  the  summary  of  safety  and 
effectiveness  data  and  petitions  for 
administrative  review  to  the  Dockets 
Management  Branch  (HFA-305).  Food 
and  Drug  Administration,  12420 
Farklawn  Dr.,  rm.  1-23.  Rockville,  MD 
20857. 

FOB  FURTHER  INFORMATION  CONTACT: 
Russell  P.  Pagano,  Center  for  Devices 
and  Radiological  Health  (HFZ-472), 
Food  and  Drug  Administration,  9200 
Corporate  Blvd..  Rockville,  MD  20850, 
301-594-2194. 

SUPPLEMENTARY  INFORMATION:  On 
September  29. 1993,  Medirex,  Inc., 
Wellesley  Hills,  MA  02181.  submitted  to 
CDRH  an  application  for  premarket 
approval  of  the  Tripter-Xl  Series 
Extracorporeal  Shock  Wave 
Lithotripters  (Tripter-Xl,  Tripter-Xl 
Nova,  and  Tripter-Xl  Compact).  These 
devices  are  indicated  for  use  in  the 
h^gmentation  of  urinary  tract  stones 
(i.e..  renal  calyceal.  renal  pelvic,  and 
upper  ureteral  stones). 

In  accordance  with  the  provisions  of 
section  515(c)(2)  of  the  act  (21  U.S.C. 
360e(c)(2))  as  amended  by  the  Safe 
Medical  Devices  Act  of  1990  (Pub.  I* 
101-629),  this  premarket  approval 
application  (PMA)  was  not  referred  to 
the  Gastroenterology  and  Urology 
Devices  Panel  of  the  Medical  Devices 


Advisory  Committee,  an  FDA  advisory 
panel,  for  review  and  recommendation 
because  the  information  in  the  PMA 
substantially  duplicates  information 
previously  reviewed  by  this  panel. 

On  September  20, 1996,  CDRH 
approved  the  application  by  a  letter  to 
the  applicant  from  the  Director  of  the 
Office  of  Device  Evaluation,  CDRH.  . 

A  summary  of  the  safety  and      , 
effectiveness  data  on  which  CDRH 
based  its  approval  is  on  file  in  the 
E)ockets  Management  Branch  (address 
above)  and  is  available  from  that  office 
upon  written  request.  Requests  should 
be  identified  widi  the  name  of  the 
device  and  the  docket  number  found  in 
brackets  in  the  heading  of  this 
document. 

-Opportunity  for  Administrative  Review 

Section  515(d)(3)  of  the  act  authorizes 
any  interested  person  to  petition,  under 
section  515(g)  of  the  act.  for 
administrative  review  of  CDRH's         * 
decision  to  approve  this  application.  A 
petitioner  may  request  either  a  formal 
hearing  under  21  CFR  part  12  of  FDA's 
administrative  practices  and  procedures 
regulations  or  a  review  of  the 
application  and  CDRH's  action  by  an 
independent  advisory  committee  of 
experts.  A  petition  is  to  be  in  the  form 
of  a  petition  for  reconsideration  under 
21  CFR  10.33(b).  A  petitioner  shall 
identify  the  form  of  review  requested 
(hearing  or  independent  advisory 
committee)  and  shall  submit  with  the 
petition  supporting  data  and 
information  showing  that  there  is  a 
genuine  and  substantial  issue  of 
material  fact  for  resolution  through 
administrative  review.  After  reviewing 
the  petitibn.  FDA  will  decide  whether  to 
grant  or  deny  the  petition  and  will 
publish  a  notice  of  its  decision  in  the 
Federal  Register.  If  FDA  grants  the 
petition,  the  notice  will  state  the  issue 
to  be  reviewed,  the  form  of  the  review 
to  be  used,  the  persons  who  may 
participate  in  the  review,  the  time  and 
place  where  the  review  will  occur,  and 
other  details. 

Petitioners  may,  at  any  time  on  or 
before  January  9,  1997,  file  with  the 
Dockets- Management  Branch  (address 
above)  two  copies  of  each  petition  and 
supporting  data  and  information, 
identified  with  the  name  of  the  device 
and  the  docket  number  found  in 
brackets  in  the  heading  of  this 
document.  Received-petitions  may  be 
seen  in  the  office  above  between  9  a.m. 
and  4  p.m.,  Monday  through  Friday. 

This  notice  is  issued  under  the 
Federal  Food,  Drug,  and  Cosmetic  Act 
(sees.  515(d).  520(h)  (21  U.S.C.  360e(d), 
360j(h)))  and  under  authority  delegated 
to  the  Commissioner  of  Food  and  Drugs 


(21  CFR  5.10)  and  redelegated  to  the 
Director,  Center  for  Devices  and 
Radiological  Health  (21  CFR  5.53). 

Dated:  October  24. 1996. 
Joteph  A.  Levitt, 

Deputy  Director  for  Regulations  Policy.  Center 

for  Devices  and  Radiological  Health. 

[FR  Doc.  96-31359  Filed  12-9-96;  8:45  am) 

aaXMQ  COM  41M-«1-r 


National  Institutes  of  Health 

National  Cancer  Institute;  Notice  of 
Meeting  President's  Cancer  Panel 

Pursuant  to  Pub.  L  92-463,  notice  is 
hereby  given  of  the  meeting  of  the 
President's  Cancer  Panel. 

This  meeting  will  be  closed  in 
accordance  with  the  provisions  set  forth 
in  sec.  552b(c)(9)(B).  Title  5.  U.S.C.  for 
discussion  and  preparation  of  the 
Annual  Report  of  the  Chairman  to  the 
President  for  1996.  These  discussions 
could  disclose  information,  the 
premature  disclosure  of  which  would  be 
likely  to  significantly  frustrate 
implementation  of  proposed  action  the 
Panel  may  plan  to  take. 

Carole  Frank,  Committee  Management 
Specialist,  National  Cancer  Institute, 
Executive  Plaza  North.  Room  630,  9000 
Rockville  Pike,  National  Institutes  of 
Health.  Bethesda,  Maryland  20892  (301- 
496-5708)  will  provide  a  roster  of  the 
committee  members  upon  request. 

Dr.  Maureen  O.  Wilson,  Executive 
Secretary,  President's  Cancer  Panel, 
National  Cancer  Institute,  Building  31, 
Room  4A48,  National  Institutes  of 
Health,  Bethesda,  Maryland  20892  (301- 
496-1148)  will  provide  a  roster  of  the 
Panel  members  and  substantive  program 
information  upon  request. 

Name  of  Committee:  President's  Cancer 
Panel. 

Date:  December  16, 1996. 

Place:  LaGuardia  Marriott.  102-05  Ditmars 
Blvd..  E.  Elmhurst.  New  York  11369. 

Closed:  9:30  am  to  4  pm. 

Agenda:  Discussion  of  preparation  of  the 
mandatory  Annual  Report  of  the  Chairman  to 
the  President. 

Contact  Person:  Maureen  O.  Wilson,  Ph.D.. 
Executive  Secretary.  National  Cancer 
Institute,  NIH,  Building  31.  Room  4A48.  9000 
Rockville  Pike.  Bethesda,  MD  20892;  (301) 
496-1148. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  urgent 
need  to  proceed  with  the  meeting  as 
scheduled  to  address  this  issue  in  a  timely 
manner. 

.     Dated:  December  5, 1996. 
Pmla  N.  Hayes, 

Acting  Committee  Mana^ment  Officer,  NIH. 
[FR  Doc.  96-31369  Filed  12-9-96;  8:45  am] 
BILUNG  COOE  4140-01-M 
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Natlonai  Institute  of  CMM  HMlth  and 
Human  Devatopmant;  Notica  of  Cloaad 
Maating 

Pursuant  to  Secticm  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (S  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
National  Institute  of  Child  Hee^  and 
Human  Development  Special  Emphasis 
Panel  (SEP)  meeting: 

Purpose/Agenda:  To  review  individual 
grant  applications. 

Name  of  SEP:  Adolescent  Msdicine  HV/ 
AIDS  Research  Network  FRA    .         :• 
(Teleconference). 

Date:  )anuary  9. 1997. 

Time:  9«0  a.m.  (EST)— 12«)  noon. 

Mace:  6100  Executive  Boulevard,  6100 
Building,  Room  5E01,  Rockville,  Maryland 
20852. 

Contact  Person:  Hameed  Khan,  Ph.D., 
Scientific  Review  Administrator,  NICHD, 
6100  Executive  Boulevard,  6100  Building. 
Room  5E01,  Rockville,  Maryland  20852. 
Telephone:  301-496-1485. 

The  meeting  will  be  closed  in  accordance 
with  the  provisions  set  forth  in  sees. 
552b(c)(4]  and  552b(c)(6),  Title  5,  U.S.C.  The 
discussions  of  these  applications  could 
reveal  confidential  trade  secrets  or 
commercial  property  such  as  patentable 
material  and  personal  information 
concerning  individuals  associated  with  the 
applications,  the  disclosure  of  which  would 
constitute  a  clearly  unwarranted  invasion  of 
personal  privacy. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  93.864,  Population  Research 
and  No.  93.865,  Res^^ch  for  Mothers  and 
Children,  National  Institutes  of  Health.) 

Dated:  December  5, 1996. 
Paula  N.  Hayes, 

Acting  Committee  Management  Officer,  NBi. 
(FR  Doc.  96-31366  Filed  12-9-96;  8:45  am) 

MLUNO  COOK  414e-01-li 


National  Institute  of  Mental  Haaltti; 
Notica  of  Closed  Meeting 

Pursuant  to  Section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following  meeting 
of  the  National  Institute  of  Mental 
Health  Special  Emphasis  Panel: 

Agenda/Purpose:  To  review  and  evaluate 
grant  applications. 

Coaunittee  Name:  National  Institute  of 
Mental  Health  Special  Emphasis  Panel 

Date:  December  19, 1996. 

Time:  3:30  p.m. 

Mace:  Parklawn,  Room  9C-18,  5600 
Fishers  Lane,  Rockville,  MD  20857. 

Contact  Person:  Phyllis  L.  Zusman, 
Parklawn,  Room  9C-18,  5600  Fishere  Lane. 
Rockville,  MD  20857,  Telephone:  301, 443- 
4868. 

The  meeting  will  be  closed  in  accratlance 
with  the  provisions  set  forth  in  sees. 
5S2b(c)(4)  and  552b(c)(6),  Title  5,  U.S.C. 
Applications  and/or  proposals  and  the 


discussions  could  reveal  confidential  trade 
secrets  or  commercial  property  such  as 
patentable  material  and  personal  information 
concerning  individuals  associated  with  the 
appbcations  and/or  proposals,  the  disclosure 
of  which  would  constitute  a  deariy 
unwarranted  invasion  of  personal  privacy. 

This  notice  is  being  published  less  than 
fifteen  days  prior  to  the  meeting  due  to  the 
urgent  need  to  meet  timing  limitaticms 
imposed  by  the  review  and  funding  cycle. 
(Catalog  of  Federal  Domestic  Assistance 
Program  Numbers  93.242,  93.281. 93.282) 

Dated:  December  5, 1996. 
Paula  N.  Hayes, 

Acting  Committee  Management  Officer,  NIH. 
(FR  Doc.  96-31367  Filed  12-9-96;  8:45  am] 
BMJJNQ  CODE  414(M)1-M 


Division  of  Resaarch  Qrante;  Notica  of 
Cloaad  Mooting 

Pursuant  to  Section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following  Division 
of  Research  Grants  Special  Emphasis 
Panel  (SEP)  meeting: 

Purpose/ Agenda:'lo review  individual 
grant  applications. 

Name  of  SEP:  Biological  and  Physiological 
Sciences. 

Date:  December  20, 1996. 

Time:  1:00  p.m. 

Place:  NIH,  Rockledge  2,  Room  5112. 
Telephone  Conference. 

Contact  Person:  Dr.  Harish  Chopra, 
Scientific  Review  Administrator,  6701 
Rockledge  Drive.  Room  5112,  Bethesda, 
Maryland  20892.  (301)  435-1169. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  above  meeting  due  to  the 
urgent  need  to  meet  timing  limitations 
imposed  by  the  grant  review  and  funding 
cycle. 

The  meeting  will  be  closed  in  accordance 
with  the  provisions  set  forth  in  sees. 
552b(c)(4)  and  552(c)(6),  Tide  5,  U.S.C 
Applications  and/or  proposals  and  the 
discussions  could  reveal  confidential  trade 
secrets  or  commercial  property  such  as 
pmtentable  material  and  personal  information 
concerning  individuals  associated  with  the 
applications  and/or  proposals,  the  disclosure 
of  which  would  constitute  a  clearly 
unwarranted  invasion  of  personal  privacy. 
(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  93.306,  93.333,  93.337,  93.393r- 
93.396,  93.837-93.844,  93.846-93.878, 
93.892.  93.893,  National  Institutes  of  Health, 
HHS) 

Dated:  December  4, 1996. 
Paula  N.  Hajres, 

Acting  Committee  hdanagement  Officer,  NIH. 
(FR  Doc  96-31368  Filed  12-9-96;  8:45  am) 
BNJJNQ  CODE  4140-01-M 


PubHc  Haaith  Sarvica 

National  Instttutas  of  Haatth;  Statamant 
of  Organiiatton,  Functions,  and 
Datagirtions  of  Auttwrtty 

Part  N,  National  Institutes  of  Health, 
of  the  Statement  of  Organization, 
Functions,  and  Delegations  of  authority 
for  the  Department  of  Health  and 
Human  Services  (40  FR  22859,  May  27, 
1975,  as  amended  most  recently  at  61 
FR  47952,  September  11, 1996,  and 
redesignated  from  Part  HN  as  Part  N  at 
60  FR  56605,  November  9,  1995),  is 
amended  as  set  forth  below  to  reflect  the 
reorganization  of  the  National  Cancer 
Institute  as  follows:  In  the  Office  of  the 
Director,  the  name  of  the  Office  of 
Program  Operations  and  Planning  is 
changed  to  the  Office  of  Science  Policy. 

Section  N^,  Organization  and 
Functions,  under  the  heading  National 
Cancer  histitutp  (NC.  formerly  HNC), 
Office  of  the  Director  (NQ,  formerly 
HNCl),  is  amended  by  deleting  the 
name  Office  of  Program  Operations  and 
Planning  (NC16,  formerly  HNC16)  and 
substituting  the  following  new  name: 
Office  of  Science  PoUcy  (NC16,  formerly 
HNC16). 

Dated:  December  2, 1996. 
Harold  Varmus, 

Director,  National  Institutes  of  Health. 
(FR  Doc.  96-31365  Filed  12-9-96;  8:45  am] 

BNJJNQ  COOC  414e-01-M 


DEPAfTTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

[Docket  No.  FR-4123-N-02) 

Notica  Of  Submission  of  Proposad 
Information  Collaction  to  OMB 

agency:  Office  of  Administration,  HUD. 
actkm:  Notice. 

SUMMARY:  The  proposed  information 
collecdon  requirement  described  below 
has  been  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
emergency  review  and  approval,  as 
required  by  the  Paperwoiic  Reduction 
Act.  The  Department  is  soHciting  public 
comments  on  the  subject  proposal. 

DATES:  The  due  date  for  comments  is: 
December  17, 1996. 
ADDRESSES:  Interested  persons  are 
invited  to  submit  comments  regarding 
this  proposal.  Comments  must  be 
received  within  seven  (7)  days  from  the 
date  of  this  Notice.  Comments  should 
refer  to  the  proposal  by  name  and 
should  be  sent  to:  Joseph  F.  Lackey,  Jr., 
HUD  Desk  Officer,  Office  of 
management  and  Budget,  New 
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Executive  Office  Building.  Washington. 
D.C.  20503. 

FOn  FURTHER  MFORMATION  CONTACT: 
Kay  F.  Weaver,  Reports  Management 
Officer,  Department  of  Housing  and 
Urban  Development,  451  Seventh  Street, 
SW..  Washington.  D.C.  20410  telephone 
(202)  708-0050.  This  is  not  toll-free 
number.  Copies  of  available  documents 
submitted  to  OMB  may  be  obtained 
from  Ms.  Weaver. 
8UPPLEMB«TARY  INFORMATION:  This 
Notice  informs  the  public  that  the 
Department  of  Housing  and  Urban 
Development  (HUD)  has  submitted  to 
OMB,  for  emergency  processing,  an 
information  collection  package  with 
res{>ect  to  the  proposed  "Public 
Housing/Section  8  Moving.to  Woric 
Demonstration".  ^ 

Section  204  of  the  Omnibus 
Consolidated  Rescissions  and 
Appropriations  Act  of  1996  (Pub.  L.  1- 
4-134.  approved  April  26. 1996) 
authorized  a  new  demonstration 
program  known  as  the  public  Housing/ 
Section  8  Moving  to  Work 
Demonstration  (MTW).  HUD  is 
authorized  to  select  up  to  30  Housing 
Agencies  (HAs)  that  administer  the 
public  and  Indian  housing  and  Section 
8  programs  to  participate  in  MTW. 
Eligibility  for  MTW  is  limited  to:  (1) 
hi^-performing  HAs;  and  (2)  HAs  that 
are  selected  for  MTW  through  the  Jobs- 
Plus  initiative.  HUD  will  select  HAs  for 
MTW  through  a  merit-based  process 
using  specified  selection  criteria.  A 
Federal  Register  Notice  will  invite  HAs 
apply  for  MTW.  Submission  of  an  MTW 
plan,  including  comments  frvm  the 
public  hearing,  other  public  comments, 
and  comments  frt)m  current  and 
prospective  residents,  and  compliance   • 
with  other  submission  and  eligibility 
requirements  are  also  required.  HUD 
reserves  the  right  to  implement  a  second 
stage  in  the  selection  process,  giving 
HAs  an  opportunity  to  further  develop 
and  revise  their  MTW  plans.) 

The  Department  has  submitted  the 
proposal  for  the  collection  of 
information  to  OMB  for  review,  as 
required  by  the  Paperwork  Reduction 
Act  (44  U.S.C.  Chapter  35).  The 
Department  has  requested  emergency 
clearance  of  the  collection  of 
information,  as  described  below,  with 
approval  being  sought  by  December  10, 
1996: 

(1)  Title  of  the  Information  collection 
proposal:  Public  Housing/Section  8 
Moving  to  Work  Demonstration: 

(2)  Summary  of  the  collection  of 
information:  Each  respondent  would  be 
required  to  submit  the  following 
information: 

1.  MTW  Plan 


2.  Evidence  that  the  HA  has  provided 

for  citizen  and  public  housing 
residents  participation 

3.  Assurances  of  an  established    .  , . 

reasonable  rent  policy  '^ 

4.  Compliance  with  the  Housing  Quality 

Standards  (HQS)  (24  CFR  982.401) 
for  housing  assisted  under  MTW 

5.  Compliance  with  reporting     - 

requirements 

(3)  Description  of  the  need  for  the 
information  and  its  proposed  use: 

To  determine  that  HAs  meet  the 
selection  criteria  required  by  the  Notice, 
preliminary  MTW  plan,  current  PHMAP 
score,  assurances,  compliance  with 
HQSs  and  reporting  requirements. 

(4)  Description  of  the  likely 
respondents,  and  proposed  frequency  of 
the  response  to  the  collection  of 
information:  Respondents  will  be  HAs. 

The  estimated  number  of  respondents 
is  50.  The  proposed  frequency  of  the 
response  to  the  collection  of  information 
is  one-time. 

(5)  Estimate  of  the  total  reporting  and 
recordkeeping  burden  that  will  result 
from  the  collection  of  information: 
Reporting  Burden:  ■^ 

Nimiber  of  respondents:  50 
Total  burden  hours:  4400 
(@  15  Hours  per  response) 
Total  Estimated  Burden  House:  4400 

Authority:  Section  3507  of  the  Paperwork 
Reduction  Act  of  1995, 44  U.S.C  Chapter  35, 
as  amended. 

Dated:  December  3, 1996. 

David  S.  Criaty. 

Director,  IRM  Policy  and  Management 
Division. 

[PR  Doc.  96-31337  Filed  12-9-96;  8:45  am) 

auJNQ  COOC  421«-ai-M 

[Doelwt  Na  FR-4056-N-4)«] 

Submission  for  OMB  Review: 
Comment  Request 

agency:  Office  of  Administration.  HUD. 
action:  Notice. 

summary:  The  proposed  information 
collection  requirement  described  below 
has  been  submitted  to  the  OfHce  of 
Management  and  Budget  (OMB)  for 
review,  as  required  by  the  Paperwork 
Reduction  Act.  The  Department  is 
soliciting  public  comments  on  the 
subjegt  proposal. 

DATES:  Comments  due  date:  January  9. 
1997. 

ADDRESSES:  Interested  persons  are 
invited  to  submit  comments  regarding 
this  proposal.  Comments  must  be 
receive  within  thirty  (3)  days  from  the 
date  of  this  Notice.  Comments  should 
refer  to  the  proposal  by  name  and/or 
OMB  approval  number  and  should  be 


sent  to:  Joseph  F.  Lackey,  Jr.,  OMB  Desk 
Officer,  Office  of  Management  and 
Budget,  room  10235,  New  Executive 
Office  Building,  Washington,  DC  20503. 
FOR  FURTHER  INFORMATION  CONTACT:  Kay 
F.  Weaver.  Reports  Management  Officer, 
Department  of  Housing  and  Urban 
Development,  451  7th  Street, 
Southwest,  Washington,  DC  20410, 
telephone  (2Q2)  708-0050.  This  is  not  a 
toll-free  number.  Copies  of  the  proposed 
forms  and  other  available  documents 
submitted  to  OMB  may  be  obtained 
from^Ms.  Weaver. 
SUPPLEMENTARY  MFORMATION:  The 
Department  has  submitted  the  proposal 
for  the  collection  of  information,  as 
described  below,  to  OMB  for  review,  as 
required  by  the  Paperwork  Reduction 
Act  (44  U.S.C.  Chapter  35). 

The  Notice  lists  the  following 
information:  (1)  The  title  of  the 
information  collection  proposal;  (2)  the 
office  of  the  agency  to  collect  the 
information;  (3)  the  OMB  approval 
number,  if  applicable;  (4)  the 
description  of  the  need  for  the 
information  and  its  proposed  use;  (5) 
the  agency  form  number,  if  applicable; 
(6)  what  members  of  the  public  will  be 
affected  by  the  proposal;  (7)  how 
frequently  information  submissions  will 
be  required;  (8)  an  estimate  of  the  total 
number  of  hours  needed  to  prepare  the 
information  submission  including 
number  of  respondents,  frequency  of 
response,  and  hours  of  response;  (9) 
whether  the  proposal  is  new,  an 
extension,  reinstatement,  or  revision  of 
an  information  collection  requirement; 
and  (10)  the  names  and  telephone 
numbers  of  an  agency  official  familiar 
with  the  proposal  and  of  the  OMB  Desk 
Officer  for  the  Department. 

Authority:  Section  3507  of  the  Paperwork 
Reduction  Act  of  1995,  44  U.S.C  35,  as 
amended. 

Dated:  November  22, 1996. 
David  S.  Cristy, 

Acting  Director.  Information  Resources, 
Management  Policy  and  Management 
Division. 

Notice  of  Submission  of  Proposed 
Information  Collection  to  OMB 

Title  of  Proposal:  Community 
Outreach  Partnership  Centers  Program 
(COPC). 

Office:  Policy  Development  and 
Research. 

OMB  Approval  Number:  2528-0180. 

Description  of  the  Need  for  the 
Information  and  its  Proposed  Use:  The     - 
Community  Outreach  Partnership 
Centers  Program  is  a  demonstration 
program  designed  to  provide  applied 
research  and  Outreach  activities  to 
communities  and  neighborhoods  to  help 
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resolve  locally  identified  uiban 
problems.  HUD  selects  and  awards 
grants  after  a  competitive  selection 
process.  The  information  collection  voll 
be  used  to  ensure  that  grantees  are  . 


spending  their  funds  in  accordance  with 
statutory  reqilirements  and  program 
goals. 

Form  Number:  Hone. 


Responderits:  Not-For-Pn^t 

Institutions. 

Frequency  of  Submission:  Annually, 
Semi-annually,  and  Recordkeeping. 

Reporting  Burden: 


^4umber  of  re- 
spondents 


Frequency  of 
response 


Hours  per 
response 


Burden 
hours 


AppKoDOnS  

Semi-Annual  Report 

Final  Report .^.. 

Recorddkeepkig  — 


120 

1 

80 

9,600 

25 

2 

16 

600 

25 

1 

16 

400 

25 

1 

16 

400 

Total  Estimated  Burden  Hours: 
11,200. 

Status:  Extension,  with  changes. 

Contact:  Jane  Karadbil,  HUD.  (202) 
708-1537;  Joseph  F.  Lackey,  Jr.,  0MB, 
(202) 395-7316. 

[FR  Doc.  96-31338  Filed  12-9-S6;  8:45  am] 
BtUMQ  COOE  42ie-01-M 


[Docket  No.  FR-4174-N-02] 

Submission  for  0MB  Review: 
Comment  Request 

AGENCY:  Office  of  Administration,  HUD. 
action:  Notice. 

SUMMARY:  The  proposed  information 
collection  requirement  described  below 
has  been  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review,  as  required  by  the  Paperwork 
Reduction  Act  The  Department  is 
soliciting  pubUc  comments  on  the 
subject  proposal. 

DATES:  Comments  due  date:  January  9, 
1997. 

ADDRESSES:  Interested  persons  are 
invited  to  submit  comments  regarding 
this  proposal.  Comments  must  be 
received  within  thirty  (30)  days  from  the 
date  of  this  Notice.  Comments  should 
refier  to  the  proposal  by  name  and/or 
OMB  approval  number  and  should  be 
sent  to:  Joseph  F.  Lackey,  Jr.,  OMB  Desk 
Officer,  Office  of  Management  and 
Budget,  Room  10235,  New  Executive 
Office  Building,  Washington,  DC  20503. 


FOR  FURTHER  INFORMATION  CONTACT:  Kay 
F.  Weaver,  Reports  Management  Officer, 
Department  of  Housing  and  Urban 
Development,  451  7th  Street, 
Southwest,  Washington,  DC  20410, 
telephone  (202)  708-0050.  This  is  not  a 
toll-free  niunber.  Copies  of  the  proposed 
forms  and  other  available  documents 
submitted  to  OMB  may  be  obtained 
from  Ms.  Weaver. 

SUPPLEMENTARY  INFORMATION:  The 
Department  has  submitted  the  proposal 
for  the  collection  of  information,  as 
described  below,  to  OMB  for  review,  as 
required  by  the  Paperwork  Reduction 
Act  (44  U.S.C.  Chapter  35). 

The  Notice  Usts  the  following 
information:  (1)  the  title  of  the 
information  collection  proposal;  (2)  the 
office  of  the  agency  to  collect  the 
information;  (3)  the  OMB  approval 
number,  if  applicable:  (4)  the 
description  of  the  need  for  the 
information  and  its  proposed  use;  (5) 
the  agency  form  niunber,  if  applicable; 
(6)  what  members  of  the  public  will  be 
afiected  by  the  proposal;  (7)  how 
frequently  information  submissions  will 
be  required;  (8)  an  estimate  of  the  total 
numbisr  of  hours  needed  to  prepare  the 
informaticHi  sxibmission  including 
number  of  respondents,  frequency  of 
response,  and  hours  of  response;  (9) 
whether  the  proposal  is  new,  an 
extension,  reinstatement,  or  revision  of 
an  information  collection  requirement; 
and  (10)  the  names  and  telephcme 
numbers  of  an  agency  official  familiar 


with  the  proposal  and  of  the  OMB  Desk 
Officer  for  the  Department. 

Authoritjr:  Section  3507  of  the  Paperwork 
Reduction  Act  of  1995, 44  U.S.C  35,  as 
amended. 

Dated:  December  3, 1996. 
David  S.  Cristjr, 

Acting  Director,  Information  Resources, 
Management  Policy  and  Management 
Division. 

Notice  of  Submission  of  Proposed 
Information  CoUecticm  to  OMB 

Title  of  Proposal:  HUD- Administered 
Small  Cities  Program  Application  for 
CDBG  Funds  and  Performance 
Assessment  Report  (FR-4174). 

Office:  Community  Planning  and 
Development 

OMB  Approval  Number:  2506-0020. 

Description  of  the  Need  for  the 
Information  and  its  Proposed  use:  The 
information  obtained  through  the 
submission  of  form  HUD-4124  will  be 
iised  by  HUD  to  rate  and  rank  proposed 
projects  for  funding  luider  the  Small 
Qties  CDBG  Program.  Fcym  HUD-4052 
is  the  Performance  Assessment  Report 
(PAR)  which  successful  applicants  (i.e., 
grantees)  are  required  to  submit  on  an 
annual  basis  to  report  on  program 
progress. 

Form  Number:  HUD-4124  and  HUD- 
4052. 

Respondents:  State,  Local,  or  Tribal 
Government  and  the  Federal 
Government. 

Frequency  of  Submission:  Annually. 

Reporting  Burden: 


Number  of 
resporxlents 


Frequency  of 
response 


Hours  per 
response 


Burden 
hours 


Form  HUD-4124 
Fom)HUD-40S2 


300 
585 


40 
8 


12.000 
4.680 
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Total  Estimated  Burden  Hours: 
16.680. 

Status:  Reinstatement,  with  changes. 

Contact:  Robert  Duncan,  HUD.  (202) 
708-2690  X4681;  Cornelia  Robertson- 
Terry,  HUD,  (202)  708-1322;  Joseph  F. 
Lackey,  Jr.,  OKffl,  (202)  395-7316. 

IFR  Doc.  9&-31339  Filed  12-9-96;  8:45  am) 


DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 

(CA-a60-1920-00-4603] 

Emergancy  Closure  of  Public  Lands; 
California 

AQBCY:  Bureau  of  Land  Management. 
United  States  Department  of  Interior. 

ACTION:  Emergency  closure  of  certain 
pubUc  lands  to  motorized  vehicle  use  in 
Trinity  County.  California. 

SUMMARY:  In  accordance  with  title  43, 
Code  of  Federal  Regulations,  §§8364.1 
and  8341.2,  notice  is  hereby  given  that 
all  the  below  listed  lands  and  roads 
therein,  administered  by  the  Bureau  of 
Land  Management,  have  been  closed  to 
all  motorized  vehicle  use;  except  for 
emergency  vehicles,  fire  suppression 
and  rescue  vehicles,  BLM  operation  and 
maintenance  vehicles,  law  enforcement 
vehicles  and  other  motorized  vehicles 
speciTically  approved  by  an  authorized 
officer  of  the  Bureau  of  Land 
Management    ^ 

This  closure  affects  all  of  the  public 
lands  and  roads  located  within  the 
following  lands  of  Trinity  County, 
California. 

T.33N.,  R9W.,  M.D.M., 
SE/4  Sec.  23,  SW/4  Sec.  24,  NE/4  Sec  26. 
A  total  of  approximately  340  acres. 

DATES:  This  emergency  closure  action 
goes  into  effect  February  1, 1997  and 
will  remain  in  effect  until  the 
Authorized  Officer  determines  it  is  no 
longer  needed. 

SUPPtEUemAHy  MFOfOiMTION:  The 
authority  for  this  closure  and  rule 
making  is  43  CFR  8341.2  and  43  CFR 
8364.2.  Any  person  whol  fails  to  comply 
with  a  closure  order  or  rulemaking  is 
subject  to  arrest  and  ^es  of  up  to 
$1,000  and/or  imprisonment  not  to 
exceed  12  months. 

FOR  FURTHER  INFORMATION  CONTACT: 

Charles  M.  Schultz.  Area  Manager, 
Bureau  of  Land  Management,  Redding 


Resource  Area,  355  Hemsted  Dr., 

Redding,  CA  96002. 

Charia  M.  Sdiultz.     .'.,<• 

Area  Manag/et. 

[FR  Doc.  96-31262  Filed  12-9-96;  8:45  am) 

BMXMO  OOOC  4S10-4»-M 

[AK-031-1430-01;  AA-fleWMq 

Public  Land  Order  No.  6439; 
Revocation  of  Public  Land  Order  No. 
5549;  Alaska;  Correction 

AGQICY:  Bureau  of  Land  Management, 

Interior. 

ACTION:  Correction. 

SUMMARY:  This  order  will  correct  the 
Summary  and  Paragraph  2  of  Public 
Land  Order  No.  6439,  48  FR  33713- 
33714,  FR  Doc.  8^-19996. 
EFFECTIVE  DATE:  December  10.  1996. 
FOR  FURTHER  INFORMATION  CONTACT: 
Shirley  J.  Macke,  BLM  Alaska  State 
Office,  222  W.  7th  Avenue,  #13, 
Anchorage,  Alaslta  99513-7599,  907- 
271-5477. 

On  page  33713,  second  column,  the 
"SUMMARY"  paragraph  in  Public  Land 
Order  No.  6439,  which  reads  "This 
order  totally  revokes  a  withdrawal  of 
46,080  acres  of  national  forest  lands.  Of 
this  acreage,  3,190  acres  was  conveyed 
toShee  Atika,  Inc.  The  remaining 
42,890  acres  remain  closed  to  operation 
of  the  general  land  laws,  including 
mining  and  mineral  leasing."  is  hereby 
corrected  to  read:  "This  order  totally 
revokes  a  withdrawal  of  46,080  acres  of 
national  forest  lands.  Of  this  acreage, 
3,190  acres  were  conveyed  to  Shee 
Atika,  Inc.  Apprgximately  19,810  acres 
of  the  lands  are  returned  to  national 
forest  status,  subject  to  such  forms  of 
disposition  as  may  by  law  be  made  of 
National  Forest  System  lands.  The 
remaining  23,080  acres  of  national  forest 
lands  are  also  within  the  boundary  of 
the  Admiralty  Island  National 
Monument  and  the  Admiralty  Island 
National  Monument  Wilderness,  as 
established  and  designated  by  the 
Alaska  National  Interest  Lands 
Conservation  Act." 

On  page  33714,  first  column. 
Paragraph  2,  which  reads  "The  lands 
shall  remain  subject  to  administration 
by  the  Secretary  of  Agriculture  under 
applicable  laws  and  regulations  as  part 
of  the  Tongass  National  Forest  and  the 
Admiralty  Island  National  Monument  as 
established  in  Sec.  503(b)  of  the  Alaska 
National  Interest  Lands  Conservation 
Act  of  December  2,  1980  (94  Stat.  2399). 
Accordingly,  the  lands  remain  closed  to 
operation  of  the  general  public  land 
laws,  including  mining  and  mineral 
leasing."  is  hereby  corrected  to  read: 


"The  lands  shall  remain  subject  to 
administration  by  the  Secretary  of 
Agriculture  under  applicable  laws  and 
regulations.  The  lands  listed  under  the  - 
subheading  "Kuiu  Island,"  located 
solely  within  the  Tongass  National 
Forest,  are  returned  to  unrestricted 
national  forest  status,  and  are  open  to 
such  forms  of  disposition  as  may  by  law 
be  made  of  National  Forest  System 
lands,  including  mining  and  mineral 
leasing.  The  remaining  lands,  which  are 
also  part  of  the  Admiralty  Island 
National  Monument  and  the  Admiralty 
Island  National  Monument  Wilderness 
pursuant  to  Sections  503(b)  and  703(a) 
of  the  Alaska  National  Interest  Lands 
Conservation  Act,  94  Stat.  2399  and 
2418,  remain  closed  to  operation  of  the 
public  land  laws,  including  mining  and 
mineral  leasing." 

Dated:  November  26, 1996. 
Robert  CFisfc, 

Acting  Resources  Group  Administrator, 
Division  of  Lands.  Minerals,  and  Resources. 
[FR  Doc.  96-31261  Filed  12-9-96;  8:45  am) 

BMUNO  OOOC  4«10-4A-# 


DEPARTMENT  OF  JUSTICE 

Attorney  General;  Certification  of  the 
Attorney  General,  Galveston  County, 
Texas 

In  accordance  with  Section  6  of  the 
Voting  Rights  Act  of  1965,  as  amended, 
42  U.S.C.  1973d,  I  hereby  certify  that  in 
my  judgment  the  appointment  of 
examiners  is  necessary  to  enforce  the 
guarantees  of  the  Fourteenth  and 
Fifteenth  Amendments  of  the 
Constitution  of  the  United  States  in 
Galveston  County,  Texas.  This  county  is 
included  within  the  scope  of  the 
determinations  of  the  Attorney  General 
and  the  Director  of  the  Census  made  on 
September  18, 1975,  under  Section  4(b) 
of  the  Voting  Rights  Act  of  1965  and 
published  in  the  Federal  Register  on 
September  23,  1975  (40  FR  43746). 

'  Dated:  Deceml)er  5, 1996. 
Janet  Reno, 

Attorney  General  of  the  United  States. 
[FR  Doc.  96-31404  Filed  12-9-96;  8:45  ami 
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Attorney  General;  Certification  of  ttte 
Attorney  General,  Jefferson  County, 
TexM 

In  accordance  with  Section  6  of  the 
Voting  Rights  Act  of  1965,  as  amended, 
42  U.S.C  1973d,  I  hereby  certify  that  in 
my  judgment  the  appointment  of 
examiners  is  necessary  to  enforce  the 
guarantees  of  the  Fourteenth  and 
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Fifteenth  Amendments  of  the 
Constitution  of  the  United  States  in 
Jefferson  County,  Texas.  This  county  is 
included  within  the  scope  of  the 
determinations  of  the  Attorney  General 
and  the  Director  of  the  Census  made  on 
September  18, 1975,  under  Section  4(b) 
of  the  Voting  Rights  Act  of  1965  and 
published  in  the  Federal  Register  on 
September  23, 1975  (40  FR  43746). 

Dated:  December  5, 1996. 
Janet  Reno, 

Attorney  General  of  the  United  States. 
IFR  Doc.  96-31403  Filed  12-9-96;  8:45  am] 


Drug  Enforcement  Administration 
[Docket  Na  96-20] 

Jonattian  Agliebiyi,  M.D.;  Revocation 
of  Registration 

On  September  5, 1995,  the  Deputy 
Assistant  Administrator,  Office  of 
Diversion  Control,  Drug  Enforcement 
Administration  (DEA)  issued  an  Order 
to  Show  Cause  to  Jonathan  A.  Agbebiyi, 
M.D.  (Respondent)  of  Phoenix,  Arizona, 
notifying  him  of  an  opportunity  to  show 
cause  as  to  why  DEA  should  not  revoke 
his  DEA  Certificate  of  Registration, 
AA2034306,  under  21  U.S.C-824(a)(3). 
and  deny  any  pending  applications  for 
renewal  of  such  registration  as  a 
practitioner  under  21  U.S.C.  823(f). 
Specifically,  the  Order  to  Show  Cause 
alleged  that  on  or  about  January  26, 
1994,  the  Arizona  Board  of  Medical 
Examiners  revoked  the  Respondent's 
state  medical  license,  and  consequently, 
the  Respondent  was  no  longer 
authorized  to  handle  controlled 
substances  in  the  State  of  Arizona. 

By  letter  dated  February  24,  1996.  the 
Respondent  filed  a  timely  request  for  a 
hearing,  and  the  matter  was  docketed 
before  administrative  Law  Judge  Mary 
Ellen  Bittner.  On  March  5, 1996,  Judge 
Bittner  issued  an  Order  for  Prehearing 
Statements.  On  March  14, 1996,  in  lieu 
of  filing  such  a  statement,  the 
Government  filed  a  motion  for  summary 
disposition,  which  was  accompanied  by 
a  copy  of  the  Board  of  Medical 
Examiners  of  the  State  of  Arizona's 
(Board)  Findings  of  Fact,  Conclusions  of 
Law  and  Order  of  Revocation  dated 
January  26,  1994.  Also  attached  to  the 
Government's  motion  was  a  copy  of  a 
letter  from  a  medical  investigator  for  the 
Board  to  DEA  dated  August  31.  1995, 
stating  that  Respondent's  license  to 
practice  medicine  in  Arizona  remained 
revoked.  In  addition.  Government 
counsel  represented  in  its  motion  that 
on  March  14, 1996,  he  had 
telephonically  contacted  the  Board  and 


confirmed  that  Respondent's  license  to 
practice  medicine  in  Arizona  had  not 
been  restored. 

On  March  14, 1996,  Judge  Bittner 
issued  an  order  providing  Respondent 
up  to  and  including  April  5, 1996,  to  file 
a  response  to  the  Government's  motion. 
However,  the  Respondent  did  not  Rle  a 
response,  and  on  April  30, 1996,  Judge 
Bittner  issued  her  Opinion  and 
Recommended  Decision.  Judge  Bittner 
found  that  Respondent  lacked 
authorization  to  handle  controlled 
substances  in  the  State  of  Arizona; 
granted  the  Government's  motion  for 
summary  disposition;  and 
recommended  that  Respondent's  DEA 
Certificate  of  Registration  be  revoked. 
Neither  party  filed  exceptions  to  her. 
decision,  and  on  May  30, 1996,  Judge 
Bittner  transmitted  the  record  of  these 
proceedings  to  the  E)eputy 
Administrator. 

The  Acting  Deputy  Administrator  has 
considered  the  record  in  its  entirety, 
and  pursuant  to  21  CFR  1316.67,  hereby 
issues  his  final  order  based  upon 
findings  of  fact  and  conclusions  of  law 
as  hereinafter  set  forth.  The  Acting 
Deputy  Administrator  adopts,  in  full, 
the  Opinion  and  Recommended  Ruling 
of  the  Administrative  Law  Judge. 
.  The  Acting  Deputy  Administrator 
finds  that  on  January  26, 1994,  the 
Board  of  Medical  Examiners  for  the 
State  of  Arizona  revoked  Respondent's 
license  to  practice  medicine  in  the  State 
of  Arizona.  Therefore,  Respondent  is  not 
currently  authorized  to  handle 
controlled  substances  in  the  State  of 
Arizona.  The  Drug  Enforcement 
Administration  lacks  statutory  authority 
to  issue  or  maintain  the  registration  of 
a  practitioner  who  is  not  duly 
authorized  to  handle  controlled 
substances  in  the  state  in  which  he 
conducts  has  practice.  21  U.S.C. 
802(21),  823(f)  and  824(a)t3).  This 
prerequisite  has  been  consistently 
upheld.  See  Therial  L.  Bynum,  M.D.,  61 
FR  3948  (1996);  Charles  L  Novosad.  Jr., 
M.D..  60  FR  47182  (1995);  Dominick  A. 
RiccL  M.D..  58  FR  51104  (1993). 

Judge  Bittner  also  properly  granted 
the  Government's  motion  for  summary 
disposition.  Respondent  did  not  file  a 
response  to  the  Government'  motion. 
Respondent  presented  no  evidence  to 
contradict  the  fact 'that  his  license  to 
practice  medicine  in  the  State  of 
Arizona  has  been  revoked,  and  therefore 
he  is  unable  lawfully  to  handle 
controlled  substances  in  that  state.  It  is 
well-settled  that  when  no  question  of 
fact  is  involved,  a  plenary,  adversary 
administrative  proceeding  involving 
evidence  and  cross-examination  of 
Witnesses  is  not  obligatory.  See  Philip  E. 
Kirk,  Mi)..  48  FR  32887  (1983),  affd  sub 


nom  Kirk  v.  Mullen,  749  F.2d  297  (6th 
Cir.  1984;  see  also  NLRB  v.  Intemationcd 
Association  of  Bridge,  Structural  and 
Ornamental  Ironworkers,  AFL-QO,  549 
F.2d  634  (9th  Cir.  1977). 

Therefore,  having  considered  the  facts 
and  circumstances  in  this  matter,  the 
Acting  IDeputy  Administrator  concludes 
that  Respondent's  DBA  Certificate  of 
Registration  should  be  revoked  due  to 
his  lack  of  authorization  to  handle 
controlled  substances  in  the  State  of 
Arizona. 

Accordingly,  the  Acting  Deputy 
Administrator  of  the  Drug  Enforcement 
Administration,  pursuant  to  the 
authority  vested  in  him  by  21  U.S.C.  823 
and  824  and  28  CFR  0.10G(b)  and  0.014, 
hereby  orders  that  DEA  Certificate  of 
Registration,  AA2034306,  previously 
issued  to  Jonathan  Agbebiyi,  M.D.,  be, 
and  it  hereby  is,  revoked,  and  that  any 
pending  applications  for  renewal  of 
such  registration  be,  and  they  hereby 
are,  denied.  This  order  is  effective 
January  9, 1997. 

Dated:  Deceml)er  3,  1996. 
Junes  S.  Millbnl, 
Acting  Deputy  Administrator 
(FR  Doc.  96-31251  Filed  12-9-96;  8:45  mn) 

MLLMQ  OOOE  4410-09-M 


[Docket  No.  94~41] 

Anibal  P.  Herrera,  M.D.;  Continuation 
of  Registration  with  Restriction 

On  August  31,  1994,  the  Deputy 
Assistant  Administratioi,  Office  of 
Diversion  Control,  Drug  Enforcement 
Administration  (DEA),  issued  an  Order 
to  Show  Cause  to  Anibal  P.  Herrera, 
M.D.  (Respondent)  of  Middletown,  New 
York,  notifying  him  of  an  opportunity  to 
show  cause  as  to  why  DEA  should  not 
revoke  his  DEA  Certificate  of 
Registration,  AH3517298,  under  21 
U.S.C.  824(a)(5),  and  deny  any  pending 
applications  for  renewal  of  such 
registration  as  a  practitioner,  under  21 
U.S.C.  823(f),  for  reason  that  he  has  been 
excluded  from  particip«^on  in  a 
program  pursuant  to  42  U.S.C.  1320a- 
7(a). 

By  letter  dated  September  19, 1994, 
the  Respondent,  acting  pro  se,  filed  a 
timely  request  for  a  hearing,  and 
following  prehearing  procedures,  a 
hearing  was  held  in  New  York,  New 
York  on  April  27, 1995,  before 
Administrative  Law  Judge  Mary  Ellen 
Bittner.  At  the  hearing,  both  parties 
called  witnesses  and  introduced 
documentary  evidence.  After  the 
hearing,  Government  counsel  submitted 
proposed  findings  of  fact,  conclusions  of 
law  and  argument.  On  July  13, 1995,  an 
attorney  entered  a  notice  of  appearance 
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as  counsel  for  Respondent,  and 
submitted  proposed  findings  of  fact, 
conclusions  of  law,  and  argument.  In 
addition,  the  Administrative  Law  Judge 
considered  as  post-hearing  filings  letters 
submitted  by  Respondent  dated  May  29 
and  June  30. 1995,  and  the 
Government's  response  dated  June  12, 

1995.  On  March  12, 1996.  Judge  Bittner 
issued  her  Opinion  and  Recommended 
Ruling,  Findings  of  Fact,  Conclusions  of 
Law  and  Decision,  recommending  that 
Respondent's  DEA  Certiflcate  of 
Registration  be  restricted  to  require  the 
submission  of  a  log  of  his  controlled 
substance  handling  on  a  quarterly  basis 
for  three  years.  On  April  1, 1996, 
Government  counsel  filed  exceptions  to 
Judge  Bittner's  Opinion  and 
Recommended  Ruling,  and  on  April  17, 

1996,  the  record  of  these  proceedings 
was  transmitted  to  the  Deputy 
Administrator.  Subsequently,  on  April 
22, 1996,  Respondent's  counsel 
requested  an  extension  of  time  to  file  a 
response  to  the  Government's 
exceptions,  which  was  granted  on  April 
29, 1996.  Respondent  then  filed  his 
response  to  the  Government's 
exceptions  on  May  8,  1996. 

The  Acting  Deputy  Administrator  has 
considered  the  record  in  its  entirety, 
including  the  Government's  exceptions 
and  Respondent's  response  thereto,  and 
pursuant  to  21  CFR  1316.67,  hereby 
issues  his  final  order  based  upon 
findii^  of  fact  and  conclusions  of  law 
as  hereinafter  set  forth.  The  Acting 
Deputy  Administrator  adopts,  with  one 
noted  exception,  the  Opinion  and 
Recommended  Ruling,  Findings  of 
Facts,  and  Conclusions  of  Law  and 
Decision  of  the  Administrative  Law 
Judge.  His  adoption  is  in  no  manner 
diminished  by  any  recitation  of  facts, 
issues  and  conclusions  herein,  or  of  any 
failure  to  mention  a  matter  of  fact  or 
law. 

The  Acting  Deputy  Administrator 
finds  that  Respondent  is  a  physician 
specializing  in  psychiatry.  He  graduated 
from  the  University  of  Buenos  Aires 
Medical  Center  in  1955  and  came  to  the 
United  States  in  1958,  receiving  his 
license  to  practice  medicine  in  New 
York  in  1965.  He  held  various  positions 
at  local  psychiatric  centers  and  a  local 
hospital,  including  staff  psychiatrist, 
supervisor,  unit  chief,  and  director  of 
psychiatric  service  at  the  hospital,  until 
he  retired  in  1989.  Since  his  retirement. 
Respondent  has  had  a  part-time 
psychiatric  practice  in  Orange  County, 
New  York  which  has  a  Spanish 
speaking  population  of  about  20,000. 
Respondent  testified  at  the  hearing 
before  Judge  Bittner  that  he  was  the  only 
Spanish  speaking  physician  in  the 


county  that  would  prescribe  medication 
and  provide  counseling  when  needed. 

In  1991,  the  New  York  Deputy 
Attorney  General  for  Medicaid  Fraud 
initiated  an  investigation  of  Respondent 
because  his  Medicaid  billing  was  high 
for  psychiatrists  in  his  geographic  area. 
A  provider  profile  of  Respondent's 
Medicaid  billings  for  1988  through 
1992,  revealed  that  almost  all  of  the 
claims  specified  the  code  90844  with 
the  modifier  "WA".  During  the  time 
period  covered  by  the  investigation,  the 
code  90844  represented  psychiatric 
service  of  approximately  45-50  minutes 
with  a  minimum  of  37  minutes,  and 
provides  for  a  $25.00  fee.  The  "WA" 
indicated  that  the  service  was  rendered 
in  an  office  setting  and  allows  the 
provider  to  bill  an  additional  $5.00. 
Other  codes  were  available  for  other 
types  and  lengths  of  services.  Prior  to 
1988.  a  different  code  was  used  for 
services  similar  to  those  covered  by 
code  90844.  Providers  are  furnished  a 
manual  with  billing  guidelines. 
Revisions  to  the  code  are  made 
periodically  and  providers  are  sent  code 
changes  in  their  specialty  field. 

As  pari  of  the  investigation  of 
Respondent,  an  undercover  investigator 
went  to  Respondent's  office  on 
approximately  15  occasions  between 
May  1991  and  June  1992.  The 
undercover  investigator  presented 
legitimate  m^cal  reasons  for  the  visits 
and  was  prescribed  Xanax,  a  controlled 
substance.  The  Acting  Deputy 
Administrator  concludes  that 
Respondent's  proper  prescribing  of 
controlled  substances  to  the  undercover 
investigator  is  not  an  issue  in  these 
proceedings.  The  purpose  of  these  visits 
was  to  determine  whether  Respondent 
was  properly  billing  Medicaid  based 
upon  the  amount  of  time  spent  with  his 
Medicaid  patients. 

The  first  two  undercover  visits  vvere 
for  24  and  20  minutes  respectively,  and 
Respondent  billed  Medicaid  using  the 
code  90844.  An  investigator  that 
testified  at  the  hearing  before  Judge 
Bittner  stated  that  although  these  visits 
were  shorter  than  the  required  37 
minutes,  they  were  long  enough  that 
investigators  "didn't  make  anything  out 
of  that."  The  third  visit  lasted  14 
minutes  and  the  remaining  visits  ranged 
fix>m  between  4  and  10  minutes.  The 
investigator  testified  that  Respondent 
billed  Medicaid  using  the  Code  90844 
for  all  of  these  visits  despite  their 
duration.  The  Administrative  Law  Judge 
found,  and  the  Acting  Deputy 
Administrator  concurs  that  the  record  is 
not  clear  as  to  whether  Respondent  in 
fact  billed  Medicaid  for  two  of  these 
visits. 


Before  the  last  undercover  visit  on 
June  11, 1992,  two  investigators  went  to 
Respondent's  office  in  their  official 
capacity  to  discuss  his  billing  practices. 
Respondent  told  the  investigators  that 
he  had  been  participating  in  the 
Medicaid  system  since  the  1960's  and 
had  always  been  reimbursed  $30.00  for 
an  office  visit.  Respondent  stated  that  he 
had  received  the  Medicaid  manuals  and 
updates  and  even  showed  them  to  the 
investigators.  Respondent  told  the 
investigators  that  Medicaid  patients 
accounted  for  50%  of  his  practice  and 
that  his  secretary  handles  the  office 
billing.  Respondent  initially  told  the 
investigators  that  he  spent  30  to  35 
minutes  or  longer  with  his  Medicaid 
patients  depending  on  their  needs. 
Respondent  was  then  asked  whether  he 
ever  gave  his  patients  less  time  and  he 
stated  that  he  sometimes  only  spent  20 
to  30  with  those  patients.  When  the 
investigators  revealed  that  they  had 
conducted  surveillance  of  his  office. 
Respondent  admitted  that  he  had  not 
spent  the  required  amount  of  time  with 
his  Medicaid  patients.  Respondent 
stated  however,  that  he  did  not  look  at 
his  watch,  but  gave  each  patient  as 
much  time  as  needed.  During  this 
interview,  Respondent  never  stated  that 
he  was  purposely  overbilling  the 
Medicaid  system,  but  he  accepted 
responsibility  for  the  billing. 

Later  on  Jime  11, 1992,  the 
undercover  investigator  made  her  last 
visit  to  Respondent's  office.  During  this 
visit,  the  undercover  investigator  told 
ResfMjndent  that  she  had  received  a 
letter  fitim  the  Department  of  Social 
Services  questioning  how  much  time 
she  spent  in  her  sessions  with 
Respondent.  The  Government  asserts 
that  the  tape  recording  of  this  visit 
indicates  tthat  Respondent  told  the 
undercover  investigator  to  lie  about  the 
amount  of  time  spent  with  Respondent. 
Respondent  submitted  a  certified 
transcript  of  the  recording  which 
indicates  that  Respondent  said,  "lyjou 
cannot  lie."  The  Acting  Deputy 
Administrator  concurs  with  Judge 
Bittner's  finding  that  Respondent  told 
the  investigator,  "(y)ou  cannot  Ue." 

On  several  occasions,  while  waiting  to 
see  Respondent,  the  undercover 
investigator  timed  other  patients,  and 
observed  that  they  spent  between  6  and 
20  minutes  with  Respondent.  The 
Acting  Deputy  Administrator  agrees 
with  Judge  Bittner  however,  that  there  is 
no  evidence  in  the  record  that  these 
were  Medicaid  patients,  and  therefore 
does  not  find  that  these  observations  are 
relevant  to  this  proceeding. 

As  part  of  the  investigation, 
approximately  25  of  Respondent's 
Medicaid  patients  filled  out 
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questionnaires  indicating  the  amount  of 
time  spent  with  Respondent.  The 
questionnaires  are  not  in  evidence; 
however,  the  investigator  testi&ed  tKat 
the  answers  varied,  "but  the  majority 
was  like  about  15  minutes  or  so." 

As  a  result  of  the  investigation. 
Respondent  was  convicted  on  December 
3, 1992,  in  the  City  Court  of 
Middietown,  County  of  Orange.  State  of 
New  York,  following  this  guilty  plea  of 
filing  a  false  instrument  in  the  second 
degree,  a  misdemeanor,  in  violation  of 
section  175.30  of  the  Penal  Law  of  the 
State  of  New  York.  Respondent  was 
ordered  to  pay  a  Hne  and  restitution  of 
$22,000,  which  was  the  estimated 
amount  of  Respondent's  overbilling  to 
Medicaid.  Respondent  paid  both  the 
fine  and  the  restitution  amount. 

An  element  of  the  offianse  for  which 
Respondent  was  convicted  is  "knowing 
that  a  wrritten  instrument  contains  a 
false  statement  or  false  information." 
N.Y.  Penal  Law  section  175.30 
(emphasis  added).  Respondent  testified 
at  the  hearing  before  Judge  Bittner  that 
he  did  not  know  that  the  claims  were 
false  when  he  submitted  them  to 
Medicaid,  but  pled  guilty  because  he 
accepted  responsibility  for  improperly 
billing.  He  further  testified  that  his  plea 
resulted  ht)m  bad  legal  advice  and  a 
desire  to  put  the  episode  behind  him. 
Respondent  testified  before  Judge 
Bittner,  and  argues  in  his  post-hearing 
filing,  that  he  entered  an  Alford  plea  to 
the  diarge  against  him,  whereby  he 
admitted  the  focts,  but  not  the  criminal 
intent.  See,  North  Carolina  versus 
Alford,  91  S.Ct.  160  (1970).  Other  than 
Respondent's  testimony,  there  is  no 
other  evidence  in  the  record  regarding 
the  circumstapces  surrounding 
Respondent's  guilty  plea  and  its 
acceptance  by  the  court. 

Respondent  explained  that  he  had 
always  billed  Medicaid  $30.00  for  each 
session.  According  to  Respondent,  in 
the  1970's,  if  there  was  an  approved 
treatment  plan  on  file  for  a  patient,  a 
doctor  could  bill  Medicaid  $30.00  for 
each  session  regardless  of  the  duration 
of  the  session.  In  1985,  the  system 
changed  and  treatment  plans  were  no 
longer  required,  and  billing  codes  were 
established  based  upon  the  type  and 
duration  of  service.  Respondent  claims 
that  he  was  not  aware  of  the  time 
requirements.  He  testified  that  he  told 
his  part-time  secretary  who  handles  his 
billing  to  bill  Medicaid  $30.00  for  each 
Medicaid  patient  he  saw.  The  secretary 
looked  for  the  appropriate  billing  code 
that  reimbursed  for  $30.00,  which  was 
90844. 

As  a  result  of  his  conviction,  the 
United  States  Department  of  Health  and' 
Human  Services  excluded  Respondent 


from  participation  in  the  Medicare, 
Medicaid,  Maternal  and  Child  Health 
Services  Block  Grant,  and  Block  Grants 
to  States  for  Social  Services  programs 
for  a  period  of  5  years  efiiective  20  days 
after  June  21, 1993.  This  is  a  mandatory 
exclusion  pursuant  to  42  U.S.C.  1320a- 
7(a). 

On  March  27, 1995,  the  State  Board 
for  Professional  Medical  Conduct  for  the 
State  of  New  York  suspended 
Respondent's  license  to  practice 
medicine  for  three  years,  but  stayed  the 
suspension  and  placed  his  license  on 
probation,  during  which  time  his  billing 
records  will  be  closely  monitored. 

Respondent  testified  that  there  have 
never  been  any  complaints  about  his 
treatment  of  patients,  and  there  have 
never  been  any  malpractice  suits  or  civil 
actions  brought  against  him.  He 
introduced  80  letters  of  support  horn 
patients  and  other  doctors.  All  of  the 
patients  stated  that  they  were  very 
happy  with  Respondent's  services,  and 
many  emphasized  that  Respondent  gave 
them  the  time  that  they  needed. 
Respondent  testified  before  Judge 
Bittner  that  revocation  of  his  DEA 
Certificate  of  Registration  would  impair 
his  ability  to  properly  treat  his  patients. 

"rtie  Deputy  Administrator  may 
revoke  or  suspend  a  DEA  Certificate  of 
Registration  under  21  U.S.C.  824(a), 
upon  a  finding  that  the  registrant: 

(1)  Has  materially  falsified  any  application 
filed  pursuant  to  or  required  by  this 
sutxhapter  or  subchapter  I!  of  this  chapter; 

(2)  Has  t>een  convicted  of  a  felony  under 
this  subchapter  or  subchapter  II  of  this 
chapter  or  any  other  law  of  the  United  States, 
or  of  any  State  relating  to  any  substance 
defined  in  this  subchapter  as  a  controlled 
substance; 

(3)  Has  had  his  State  license  or  registration 
suspended,  revoked,  or  denied  by  competent 
State  authority  and  is  no  longer  authorized 
by  State  law  to  engage  in  the  manufacturing, 
distribution,  or  dispensing  of  controlled 
substances  or  has  had  the  suspension, 
revocation,  or  denial  of  his  registration 
reconunended  by  competent  State  authority; 

(4)  Has  committed  such  acts  as  would 
render  his  registration  under  section  823  of 
this  title  inconsistent  with  the  public  interest 
as  determined  under  such  section;  or 

(5)  Has  been  excluded  (or  directed  to  be 
excluded)  from  participation  in  a  program 
pursuant  to  section  1320a-7(a)  of  Title  42. 

It  is  undisputed  that  subsection  (5)  of 
21  U.S.C.  824(a)  provides  the  sole  basis 
for  the  revocation  of  Respondent's  DEA 
Certificate  of  Registration.  Pursuant  to 
4Z  U.S.C.  1320a-7(a),  Respondent  has 
been  excluded  from  participation  in  the 
Medicare,  Medicaid.  Maternal  and  Child 
Health  Services  Block  Grants  to  States 
for  Social  Services  programs  for  a  five- 
year  period  until  approximately  mid- 
July  1998.  The  issue  remaining  is 


whether  the  Acting  Deputy 
Administrator,  in  exercising  his 
discretion,  should  revoke  or  suspend 
Respondent'^  DEA  Certificate  of 
Registration. 

'The  Government  contends  that  ^ 
Respondent's  registration  should  be 
revoked  since  he  continues  to  deny  that 
he  intentionally  overbilled  Medicaid 
and  therefore  has  shown  no  remorse  for 
his  actions.  Respondent  does  not  deny 
that  he  overbilled  Medicaid  and  that  he 
was  convicted  of  filing  a  false 
instnunent.  Respondent  contends, 
however,  that  he  did  not  overbill 
Medicaid  intentionally,  and  that  he  did 
not  admit  intent  when  he  pled  guilty, 
but  did  so  to  accept  responsibility  for 
the  improper  biUing  and  to  put  the 
matter  behind  him.  Respondent  also 
argues  that  his  DEA  registration  should 
not  be  revoked  because  there  has  never 
been  a  complaint  about  his  practice  of 
medicine  and  his  services  are  badly 
needed  in  the  community  in  which  he 
practices. 

The  Administrative  Law  Judge     - 
recommended  that  Respondent's 
registration  not  be  revoked,  but  that  he 
be  required  to  submit  a  log  of  his 
controlled  substance  handling  on  a 
quarterly  basis  for  thi:pe  years.  Judge 
Bittner  found  that  Respondent  has 
admitted  that  he  overbilled  Medicare  for 
some  or  all  of  the  undercover  visits,  and 
for  most  of  his  other  patients,  and  that 
his  explanation  for  the  overbilling  is 
plausible.  In  her  opinion.  Judge  Bittner 
addressed  the  Government's  contention 
that  Respondent's  assertion  of  lack  of 
knowledge  of  the  proper  Medicaid 
billing  codes  is  not  credible.  The 
Government,  in  its  brief  as  well  as  its 
exceptions,  points  to  the  investigator's 
testimony  that  Respondent  changed  his 
story  as  to  the  amount  of  time  spent 
with  Medicaid  patients  after  learning 
that  his  office  had  been  under 
surveillance;  admitted  to  reading  the 
Medicaid  manuals;  stated  that  he 
believed  that  the  Medicaid  system  lent 
itself  to  wrongdoing;  and  told  the 
undercover  investigator  to  lie  about  the 
amount  of  time  spent  with  Respondent 
However,  as  Judge  Bittner  notes  in  her 
opinion,  the  Respondent  testified  that 
he  told  the  investigator  that  he  accepted 
responsibility  for  the  overbilling;  that  he 
did  not  tell  the  investigator  that  he  read 
the  Medicaid  manual;  that  he  did  not 
recall  stating  that  the  Medicaid  system 
lent  itself  to  dishonesty;  and  that  the 
tape  recording  of  the  last  visit  of  the 
undercover  officer  did  not  indicate  that 
Respondent  told  the  investigator  to  lie, 
but  on  the  contrary  stated  that  "lylou 
cannot  lie."  Judge  Bittner  then 
concluded  that  she  could  not  find  that 
the  investigator's  recollection  of  the 
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interview  was  more  accurate  than 
Respondent's,  and  therefore  could  not 
find  that  Respondent  was  lying  in  his 
explanation  of  his  billing  practices. 

The  Acting  Deputy  Administrator 
agrees  with  Judge  Bittner's  conclusion. 
The  Government  continues  to  argue  in 
its  exceptions  that  it  is  significant  that 
Respondent  changed  his  story  during 
his  interview  on  June  11,'  1992, 
regarding  the  amount  of  time  spent  with 
his  Medicaid  patients.  The  Acting 
Deputy  Administrator  does  not  find  this 
troubling,  since  Respondent  also  stated 
during  the  interview  that  he  was  not  one 
to  look  at  his  watch. 

The  Administrative  Law  Judge  found 
that  even  though  Respondent  was 
convicted  for  filing  a  false  instrument, 
he  was  not  estopped  from  denying  that 
he  knew  that  his  billing  was  wrong 
since  "the  doctrine  of  issue  preclusion 
applies  only  to  issues  actually  litigated 
in  an  earlier  proceeding."  Judge  Bittner 
went  on  to  conclude  that  since 
Respondent  pled  guilty,  the  element  of 
his  knowledge  was  not  actually 
litMated. 

Toe  Government  filed  an  exception  to 
this  conclusion  arguing  that  "it  is 
axiomatic  that  one  who  pleas  [sic]  guilty 
admits  to  all  essential  elements  of  the 
offiense  *  •  •  "  and  that  "DEA  has 
consistently  over  a  long  period  of  time 
construed  a  guilty  plea  as  an  admission 
of  the  elements  of  that  offense."  The 
Government  expressed  concern  that  to 
adopt  the  Administrative  Law  Judge's 
conclusion,  "DEA  would  now  allow 
registrants  and  applicants  to  collaterally 
attack  convictions  based  upon  guilty 
pleas  in  administrative  revocation 
proceedings."  In  its  response  to  the 
Government's  exceptions.  Respondent's 
counsel  argues  that  Respondent  entered 
an  Alford  plea  to  the  misdemeanor  of 
filing  a  false  record  in  a  court  that  is  not 
a  court  "of  record"  and  therefore  there 
is  no  record  surrounding  Respondent's 
plea.  Respondent  maintain  that  all  of 
the  cases  cited  by  the  Government  for 
the  proposition  that  DEA  should  not  "go 
behind"  guilty  please  involved  pleas  to 
felony  offenses  which  required  an 
allocution  in  a  court  of  record. 
Respondent  further  argues  that  by 
entering  an  Alford  plea.  Respondent 
"pled  to  the  underlying  facts  without 
acknowledging  fraudulent  intent  in 
positioning  those  admitted  acts."  "He 
did  not  admit  to  the  offense,  he 
admitted  to  the  facts  set  forth  in  the 
indictment  *  *  *  (and  tjhere  is  no 
allocution  on  which  to  base  a  contrary 
finding  inasmuch  as  he  was  allowed  to 
plea  in  an  arraignment  court  •   •   *  ." 

The  Acting  Deputy  Administrator 
cannot  concur  with  the  Administrative 
Law  Judge's  conclusion  that  if  a 


registrant  or  applicant's  conviction  is 
the  result  of  a  guilty  plea,  he/she  is  not 
precluded  from  arguing  in  the 
administrative  proceedings  any  issues 
relating  to  the  conviction  since  they 
were  not  actually  litigated  in  an  earlier 
proceeding.  As  the  Government  points 
out  in  its  exceptions,  DEA  has 
consistently  construed  a  guilty  plea  as. 
an  admission  of  the  elements  of  the 
offense.  In  Pearce  v.  United  States 
Department  of  Justice,  867  F.2d  253  (6th 
Qr.  1988),  a  physician's  revocation  was 
affirmed  where  the  physician  argued 
that  even  though  he  pled  nolo 
contendere  to  a  drug  related  felony,  he 
was  not  really  guilty  of  the  charges  since 
the  prescriptions  in  question  were 
issued  for  a  legitimate  medical  purpose. 
In  rejecting  the  physician's  argument, 
the  United  States  Court  of  Appeals 
stated  that: 

The  statute,  however,  dobs  not  require  the 
government  to  prove  the  substance  of  the 
criminal  violation  at  the  administrative 
hearing.  The  purpose  of  the  hearing  is  not  to 
give  the  petitioner  a  chance  to  go  behind  or 
to  set  aside  a  guilty  plea,  or  the  equivalent 
of  a  guilty  plea,  in  this  case.  Id.  at  255. 

However,  the  Acting  Deputy 
Administrator  is  uncomfortable  in  this 
case  with  precluding  Respondent  from 
arguing  that  he  did  not  intend  to  file 
false  Medicaid  claims.  Respondent 
argues  that  he  entered  an  Alford  plea  to 
the  misdemeanor  charge  of  filing  a  false 
instrument  whereby  he  admitted  the 
facts  in  the  indictment,  but  not  the 
elements  of  the  offense.  Respondent 
does  not  argue  that  there  was  no 
conviction,  but  argues  that  his  plea  was 
entered  and  accepted  by  a  state 
arraignment  court  where  there  was  no 
allocution  surrounding  the  plea.  Given 
the  confusion  over  what  exactly 
Respondent  admitted,  and  without  more 
evidence  in  the  record  regarding  the 
exact  circumstances  surrounding 
Respondent's  plea,  the  Acting  Deputy 
Administrator  is  unable  to  determine  if 
he's  precluded  from  exploring 
Respondent's  intent  when  filing  the 
false  claims.  Consequently,  the  Acting 
Deputy  Administrator  has  considered 
Respondent's  explanation  regarding  his 
overbilling  of  Medicaid. 

The  Acting  Deputy  Administrator 
finds  that  the  Drug  Enforcement 
Administration  has  previously  held  that 
mi.sconduct,  like  that  at  issue  in  this 
proceeding,  which  does  not  involve 
controlled  substances  may  constitute 
grounds  under  21  U.S.C.  824(a)(5)  for 
the  revocation  of  a  DEA  Certificate  of 
Registration.  See  Gilbert  L.  Franklin, 
D.D.S.,  57  FR  3441  (1992);  George  D. 
Osafo.  M.D.,  58  FR  37508  (1993);  Nelson 
Ramirez-Gonzalez.  M.D.,  58  FR  52787 


(1993).  However,  in  those  cases,  there 
were  serious  questions  as  to  the 
intrarity  of  the  registrant. 

The  Acting  Deputy  Administrator 
finds  that  in  this  case.  Respondent 
advanced  a  plausible  explanation  for  his 
overbilling,  yet  never  denied  that  he  did 
in  fact  overbill  the  Medicaid  system.  He 
has  accepted  full  responsibility  for  the 
filing  of  the  claims  and  has  paid 
restitution  to  the  State  of  New  York.  In 
addition,  given  the  needs  of  the 
commimity  in  which  he  practices  and 
the  action  already  taken  by  the 
Department  of  Health  and  Human 
Services  regarding  his  Medicaid 
privileges  and  by  the  State  of  New  York 
regarding  his  license  to  practice 
medicine,  the  Acting  Deputy 
Administrator  agrees  with  Judge  Bittner 
that  revocation  of  Respondent's  TXEA. 
re^stration  is  not  appropriate. 

The  Administrative  Law  Judge 
recommended  that  in  light  of 
Respondent's  failure  to  comply  with 
laws  related  to  his  medical  practice,  it 
is  appropriate  for  DEA  to  monitor 
Respondent's  handling  of  controlled 
substances.  Judge  Bittner  therefore 
recommended  that  for  three  years 
following  issuance  of  the  final  order,  the 
following  restriction  be  placed  on 
Respondent's  DEA  registration: 

At  the  end  of  every  calendar  quarter. 
Respondent  must  submit  a  log  of  all 
controlled  substances  he  has  prescribed, 
administered,  or  otherwise  disfiensed  during 
the  previous  quarter  to  the  Special  Agent  in 
Charge  of  the  nearest  DEA  oflFice  or  his 
designee.  The  log  shall  include  each  patient's 
name,  address,  date  of  prescription  or  other 
dispensing,  and  the  name  and  quantity  of  the 
controlled  substance.  The  log  shall  t>e 
prepared  by  and  signed  by  Respondent 
personally,  except  tliat  he  may  ask  an 
employee  to  verify  its  accuracy. 

The  Government  filed  an  exception  to 
this  recommended  disf>osition, 
contending  that  since  there  are  no 
allegations  that  Respondent  improperly 
handled  controlled  substances, 
maintenance  of  a  log  would  be 
unnecessary.  The  Acting  Deputy 
Administrator  disagrees  with  the 
Government  and  agrees  with  Judge 
Bittner  "that  some  controls  are 
necessary  to  ensure  that  he  complies 
with  laws  relating  to  his  dispensing  and 
prescribing  controlled  substances." 

Accordingly,  the  Acting  Deputy 
Administrator  of  the  Drug  Enforcement 
Administration,  pursuant  to  the 
authority  vested  in  him  by  21  U.S.C.  823 
and  824,  and  28  U.S.C  0.100(b)  and 
0.104.  hereby  orders  that  DEA 
Certificate  of  Registration  AH3517298. 
issued  to  Anibal  P.  Herrera.  M.D.,  be 
continued,  and  any  pending 
applications  be  granted,  subject  to  the 
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above  restriction.  This  order  is  effective 
December  10,  1996. 

Dated:  December  2. 1996. 
James  S.  Milfbrd, 
Acting  Deputy  Administrator. 
[FR  Doc  96-31252  Filed  12-9-96:  8:45  am) 
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[Docket  No.  9S-4] 

Roger  Pharmacy;  Revocation  of. 
Registration 

On  October  7, 1994.  the  Deputy 
Assistant  Administrator.  Office  of 
Diversion  Control,  Drug  Enforcement 
Administration  (DEA),  issued  an  Order 
to  show  Cause  to  Roger  Pharmacy 
(Respondent)  of  Gahanna,  Ohio, 
notifying  the  pharmacy  of  an 
opportunity  to  show  cause  as'to  why 
DEA  should  not  revoke  its  DEA 
Certificate  of  Registration,  BR1448655, 
and  deny  any  pending  applications  for 
renewal  of  such  registration  as  a  retail 
pharmacy  under  21  U.S.C.  823(f],  for 
reason  that  the  pharmacy's  continued 
registration  would  be  inconsistent  with 
the  public  interest  pursuant  to  21  U.S.C. 
824(a)(4). 

On  November  2, 1994.  the 
Respondent,  through  counsel,  filed  a 
timely  request  for  a  hearing,  and 
following  prehearing  procedures,  a 
heai^ing  was  held  in  Cleveland,  Ohio  on 
June  27,  1995,  before  Administrative 
Law  Judge  Nfary  Ellen  Bittner.  At  the" 
hearing,  both  parties  called  witnesses  to 
testify,  and  the  Government  introduced 
documentary  evidence.  After  the 
hearing,  counsel  for  both  parties 
submitted  proposed  findings  of  fact, 
conclusions  of  law  and  argument.  On 
April  9, 1996,  Judge  Bittner  issued  her 
Opinion  and  Recommended  Ruling, 
Findings  of  Fact,  Conclusions  of  Law 
and  E)ecision,  recommending  that 
Respondent's  DEA  Certificate  of 
Registration  be  revoked.  Neither  party 
filed  exceptions  to  her  decision,  and  on 
May  10, 1996,  Judge  Bittner  transmitted 
the  record  of  tbese  proceedings  to  the 
Deputy  Administrator. 

The  Acting  Deputy  Administrator  has 
considered  the  record  in  its  entirety, 
and  pursuant  to  21  CFR  1316.67,  hereby 
issues  his  final  order  based  upon 
findings  of  fact  and  conclusions  of  law 
as  hereinafter  set  forth.  The  Acting 
Deputy  Administrator  adopts,  in  full, 
the  Findings  of  Fact,  Conclusions  of 
Law,  and  Recommended  Ruling  of  the  ^ 
Administrative  Law  Judge,  and  his 
adoption  is  in  no  manner  diminished  by 
any  recitation  of  facts,  issues  and 
conclusions  herein,  or  of  any  failure  to 
mention  a  matter  of  fact  or  law. 


The  Acting  Deputy  Administrator 
finds  that  Jon  R.  Martin,  R.Fh. 
purchased  Respondent  pharmacy, 
located  in  Gahanna  Ohio,  in  the  late 
1980's.  Respondent  is  a  high  volume 
drug  store  that  employees  10  to  15 
individuals,  and  provides  services  not 
generally  available  from  chain 
pharmacies,  such  as  charge  accounts 
and  deliveries  to  the  elderly. 

In  November  1990,  a  detective  with 
the  Narcotics  Bureau  of  the  Columbus, 
Ohio  Police  Department  conducted  a 
routine  inspection  of  Respondent 
pharmacy  and  its  exempt  narcotics  log 
book.  Under  both  Federal  and  state  law 
a  prescription  is  not  required  to 
purchase  oertain  Schedule  V  cough 
syrups,  however  a  log  book  must  be 
maintain  containing  the  name  and 
address  of  the  purchaser,  the  name  and 
quantity  of  the  controlled  substance 
purchased,  the  date  of  purchase,  and  the 
name  of  the  dispensing  pharmacist.  In 
addition,  there  is  a  limit  on  the  amount 
of  cough  syrup  that  may  be  purchased 
by  an  individual  within  a  48  hour 
period.  The  inspection  revealed  that  on 
11  occasions,  between  February  1989 
and  November  1990,  individuals  had 
purchased  Schedule  V  exempt^narcotic 
cough  syrups  from  Respondent  more 
than  once  in  a  48  hour. period  in 
violation  of  both  Federal  and  state  law. 
Further  examination  of  Respondent's 
exempt  narcotic  log  book  revealed  that 
certain  individuals  bought  exempt 
narcotics  from  Respondent  frequently 
and  over  an  extended  period  of  time. 
Specifically,  between  February  20, 1989 
and  November  18, 1990,  an  individual 
purchased  exempt  narcotics  from 
Respondent  on  126  occasions;  between 
March  24, 1989  and  February  7,  1990, 
an  individual  purchased  exempt 
narcotics  from  Respondent  on  63 
occasions;  another  individual  purchased 
exempt  narcotics  from  Respondent  on 
97  occasions  between  January  2, 1989 
and  February  3, 1991;  between  January 
15, 1989  and  December  29, 1990,  an 
individual  purchased  exempt  narcotics 
from  Respondent  on  104  occasion;  an 
individual  purchased  exempt  narcotics 
on  87  occasions  between  January  16, 
1989  and  February  10,  1991;  and 
another  individual  purchased  exempt 
narcotics  ftxim  Respondent  on  34 
occasions  between  August  25,  1990  and 
February  2, 1991. 

The  detective  interviewed  three  of 
these  individuals  who  all  admitted 
purchasing  exempt  narcotics  from 
Respondent.  One  stated  that  when  he 
went  to  Respondent,  there  would  be  a 
bottle  of  cough  syrup  waiting  for  him  by 
the  time  he  reached  the  pharmacy 
counter.  Another  individual  admitted  to 


signing  the  log  book  using  different 
names. 

On  January  30, 1991.  the  detective 
interviewed  Jon  Martin,  Respondent's 
owner  and  pharmacist,  and  dsked  him 
how  long  it  would  take  someone  to 
become  addicted  to  codeine  if  he/she 
drank  a  bottle  of  cough  syrup  every  day 
or  every  other  day.  Mr.  Martin  stated 
that  in  his  opinion  it  would  take 
approximately  60  days.  The  detective 
then  asked  Mr.  Martin  why  he 
continued  to  sell  cough  syrup  to  the 
same  individuals.  Mr.  Martin  replied 
that  as  long  as  customers  stayed  within 
the  48  hour  rule,  he  would  sell  the 
cough  syrup  to  them  because  if  he  did 
not,  they  would  just  buy  it  elsewhere. 
Mr.  Martin  went  on  to  state  that  the 
pharmacy  business  is  a  tough  business 
and  he  might  as  well  make  money. 

In  April  1991,  the  Columbus  Police 
Department  informed  DEA  of  the  results 
of  its  investigation  of  Respondent.  DEA  ^ 
compared  the  amount  of  exempt 
narcotics  sold  by  Respondent  with  the 
amount  sold  by  the  other  five 
pharmacies  located  in  Gahanna,  Ohio, 
and  discovered  that  during  an  average 
month  in  1991,  Respondent  sold  twice 
the  quantity  of  exempt  narcotic 
products  as  all  the  other  local 
pharmacies  combined.  On  April  18, 
1991,  DEA  went  to  Respondent 
pharmacy  to  evaluate  its  compliance 
with  the  Controlled  Substances  Act.  It 
was  discovered  that  Respondent  did  not 
have  a  biennial  inventory  as  required  by 
Federal  regulations.  At  the  hearing 
before  Judge  Bittner,  when  asked  about 
this  Respondent  stated  that,  "I  suspect 
it  was  just  a  matter  of  being  a  little  lax 
on  getting  things  done.  It  was  nothing 
intentional.  There's  a  lot  of  things  for 
me  to  do.  *  *  *  Some  of  them  are  nit- 
picky  things  I  neglected  doing.  I'm 
sorry."  The  DEA  investigators  also 
discovered  that  Respondent  could  not 
account  for  18  of  the  126  Schedule  II 
order  forms  that  it  had  been  issued  by 
DEA  between  January  1989  and  April 
1991.  Respondent  testified  at  the 
hearing  before  Judge  Bittner  that  he  was 
surprised  that  the  order  forms  were 
missing,  and  that  "paperwork  has  not 
always  been  one  of  (his)  strong  suits." 

As  part  of  its  investigation,  DEA 
conducted  an  accountability  audit  at 
Respondent  pharmacy  of  eight 
controlled  substances.  The  audit 
revealed  both  overages  and  shortages  of 
all  but  one  of  the  audited  substances. 
For  example.  Respondent  pharmacy 
could  account  for  164  tablets  of 
Dilaudid  2  mg.  (a  Schedule  11  controlled 
substances)  more  than  it  was 
accountable,  and  could  not  account  for 
1,160  tablets  of  APAP  with  codeine  (a 
Schedule  III  controlled  substance)  for 
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which  it  was  accountable.  At  the 
hearing  before  Judge  Bittner,  Mr.  Martin 
stated  that  had  he  been  informed  of  the 
shortages  at  the  time  of  the 
investigation,  he  probably  could  have 
accounted  for  the  shortages.  However, 
both  the  DEA  investigator  that  testified 
at  the  hearing  and  Mr.  Martin  testified 
that  at  the  time  of  the  accountability 
audit,  the  investigator  asked  Mr.  Martin 
several  times  if  he  had  given  or  shown 
the  investigator  all  of  the  pharmacy's 
controlled  substances  and  records. 

The  DEA  investigator  returned  to 
Respondent  pharmacy  on  April  25, 
1991,  to  verify  refill  information,  and 
discovered  that  Respondent's  records 
did  not  indicate  dates  of  refills  or 
verification  by  the  dispensing 
pharmacist.  The  investigator  also 
discovered  that  Respondent's  records  of 
oral  prescriptions  did  not  include 
information  required  by  Federal 
regulations.  The  investigator  seized 
seven  controlled  substance 
prescriptions  issued  to  an  individualy 
purportedly  by  one  doctor.  On  April  30, 
1991,  the  investigator  met  with  the 
doctor  who  advised  the  investigator  that 
he  had  not  authorized  one  of  the 
prescriptions  at  all  and  that  another 
piiBscription  that  he  had  issued  had 
been  refilled  five  times,  when  he  had 
only  authorized  one  refill. 

As  a  result  of  the  investigation  by  the 
Columbus  Police  Department,  the  Ohio 
State  Board  of  Pharmacy  (Board)  found 
that  on  nine  occasions  between  March 
1989  and  November  1990,  Mr.  Martin 
had  violated  the  48  hour  rule  regarding 
the  dispensing  of  exempt  narcotics,  and 
that  be  had  sold  codeine  cough  syrup 
for  other  than  a  legitimate  medical 
purpose.  The  Board  concluded  that  Mr. 
Martin  was  guilty  of  gross  immorality, 
dishonesty  and  improfessional  conduct 
in  the  practice  of  pharmacy,  and  on 
August  11, 1992,  suspended  his  license 
to  practice  pharmacy  for  one  year,  fined 
him  $5,000.00,  but  permitted  the 
pharmacy  to  continue  operating  without 
restriction. 

Mr.  Martin  pled  guilty  in  the  United 
States  District  Court  for  the  Southern 
District  of  Ohio  to  one  misdemeanor 
count  of  unlawful  distribution  of  a 
codeine-based  exempt  narcotic,  and  in 
September  1993,  he  was  placed  on 
probation  for  one  year,  fined  $2,500.00 
and  ordered  to  perform  50  hours  of 
community  service.  Mr.  Martin  paid  the 
fine,  but  was  excused  from  performing 
some  of  the  community  service,  and  his 
probation  was  terminated  early. 

Both  the  Columbus  detective  and  the 
DEA  investigator  testified  at  the  hearing 
in  this  matter  that  they  have  not 
received  any  complaints  regarding 
Respondent's  controlled  substance 


dispensing  since  the  investigation  in 
1991.  Mr.  Martin  testified  at  the  hearing 
that  he  assumes  full  responsibility  for 
what  happened  at  Respondent 
pharmacy,  and  that  he  has  instituted 
procedural  changes  so  nothing  like  it 
will  happen  again.  The  pharmacy  no 
longer  sells  exempt  narcotics  without  a 
prescription  even  though  a  prescription 
is  not  required  by  Federal  or  state  law. 
Mr.  Martin  has  hired  a  pharmacist  to  be 
responsible  for  all  controlled  substance 
inventories,  Schedule  II  order  forms, 
and  other  DEA  requirements.  It  is  now 
the  pharmacy's  policy  to  call 
prescribing  doctors  to  verify  refill 
information,  and  to  note  that 
information  on  the  prescription  and  in 
the  computer. 

However,  Mr.  Martin  admitted  at  the 
hearing  that  he  was  aware  that  certain 
individuals  came  to  his  pharmacy  to 
buy  Schedule  V  cough  syrup  because  he 
always  sold  it  to  them.  When  asked  why 
the  pharmacy  stopped  selling  exempt 
narcotics  without  a  prescription,  Mr. 
Martin  testified,  "it's  cost  me  a  lot  of 
money  and  a  lot  of  time  and  a  lot  of 
anguish  in  my  life  that  I  really  don't 
need.  And  besides  that,  I  certainly 
wasn't  helping  the  people." 

Pursuant  to  21  U.S.C.  823(f)  and 
824(a)(4),  the  Deputy  Administrator  may 
revoke  a  DEA  Certificate  of  Registration 
and  deny  any  pending  appUcations,  if 
he  determines  that  the  continued 
registration  would  be  inconsistent  with 
the  public  interest.  Section  823(f) 
requires  that  the  following  factors  be 
considered: 

(1)  The  recommendation  of  the 
appropriate  State  licensing  board  or 
professional  disciplinary  authority. 

(2)  The  applicant's  experience  in 
dispensing,  or  conducting  research  with 
respect  to  controlled  substances. 

(3)  The  applicant's  conviction  record 
under  Federal  or  State  laws  relating  to 
the  manufacture,  distribution,  or 
dispensing  of  controlled  substances. 

(4)  Compliance  with  applicable  State, 
Federal,  or  local  laws  relating  to 
controlled  substances. 

(5)  Such  other  conduct  which  may 
threaten  the  pubUc  health  and  safety. 
These  factors  are  to  be  considered  in  the 
disjunctive;  the  Deputy  Administrator 
may  rely  on  any  one  or  a  combination 
of  factors  and  may  give  each  factor  the 
weight  he  deems  appropriate  in 
determining  whether  a  registration 
should  be  revoked  or  an  application  for 
registration  be  denied.  See  Henry  J. 
Schwarz.  Jr..  M.D..  Docket  No.  88-42,  54 
FR  16,422  (1989).  In  this  case,  factors 
one,  two,  three  and  four  are  relevant  in 
determining  the  public  interest. 

As  to  factor  one,  "recommendation  of 
the  appropriate  licensing  board  •  *  *  " 


in  1992,  the  Ohio  State  Board  of 
Pharmacy  found  that  Mr.  Martin  had 
dispensed  coedine  cough  syrup  for  no 
legitimate  medical  purpose  and  in 
violation  of  the  prohibition  against 
dispensing  more  than  once  in  a  48  hour 
period  to  the  same  individual.  As  a 
result,  the  Board  suspended  Mr. 
Martin's  license  to  practice  pharmacy 
for  one  year.  Mr.  Martin's  license  to 
practice  pharmacy  and  Respondent's 
license  are  currently  unrestricted.  While 
it  is  relevant  that  Respondent  and  its 
owner  possess  unrestricted  state 
authorization  to  handle  controlled 
substances,  the  Acting  Deputy 
Administrator  does  not  find  it 
dispositive  of  whether  Respondent's 
continued  registration  is  in  the  public 
interest. 

As  to  factor  two,  the  Respondent's 
"experience  in  dispensing  *  *  • 
controlled  substances,"  the  Acting 
Deputy  Administrator  concurs  with  the 
Administrative  Law  Judge  that  "this 
factor  strongly  weighs  in  favor  of 
finding  that  Respondent's  registration 
would  not  be  in  the  public  interest."  In 
the  case  of  Schedule  V  exempt  narcotic 
cough  syrups  dispensed  without  a 
prescription,  the  responsibility  to 
ensure  that  these  substances  are 
dispensed  for  a  legitimate  medical 
purpose  rests  solely  with  the 
pharmacist.  See  Arthur  Sklar,  R.Ph., 
d/b/a/  King  Pharmacy.  54  FR  34,623 
(1989).  The  Ohio  State  Board  of 
Phannacy  found  that  Mr.  Martin 
dispensed  exempt  narcotics  to  certain 
individuals  for  no  legitimate  medical 
purpose.  Mr.  Martin  admitted  that  he 
was  aware  that  certain  individuals  came 
to  his  pharmacy  to  buy  Schedule  V 
cough  syrup  for  no  legitimate  medical 
purpose,  because  he  always  sold  it  to 
them.  He  stated  that  if  he  didn't  sell  it 
to  them,  they'd  just  go  buy  it  elsewhere. 
He  violated  the  prohibitions  against 
dispensing  exempt  narcotics  to  the  same 
individual  more  than  once  in  a  48  hour 
period.  It  was  Mr.  Martin's  opinion  that 
an  individual  who  took  Schedule  V 
cough  syrup  every  day  or  every  other 
day,  could  become  addicted  within  60 
'days,  yet  he  continued  to  dispense  these 
substances  to  individuals  on  a  regular 
basis  over  several  years.  The  Acting 
Deputy  Administrator  agrees  with  Judge 
Bittner's  finding  that  "Mr.  Martin 
abrogated  his  professional  and  legal 
responsibilities  with  respect  to 
dispensing  controlled  substances." 

Regarding  factor  three,  it  is 
uncontested  that  in  September  1993, 
Mr.  Martin  pled  guilty  in  the  United 
States  District  Court  for  the  Southern 
District  of  Ohio  to  one  misdemeanor 
count  of  unlawful  distribution  of  a 
codeine-based  exempt  narcotic,  and  he 
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was  placed  on  probation  for  one  year, 
fined  $2,500.00  and  ordered  to  perform 
50  hours  of  community  service. 

As  to  factor  four,  the  Respondent's 
"(clompliance  with  applicable  State, 
Federal,  or  local  laws  relating  to 
controlled  substances,"  the  evidence 
presented  at  the  hearing  in  this  matter 
clearly  supports  the  conclusion  that 
Respondent  committed  numerous 
violations  of  applicable  laws  and 
regulations.  Respondent  failed  to 
maintain  complete  and  accurate  records 
of  its  controlled  substances  as  required 
by  21  U.S.C.  827  and  21  CFR  1304.21, 
as  evidenced  by  the  results  of  the 
accountability  audit.  Respondent  failed 
to  conduct  a  biennial  inventory  of  its 
controlled  substances  as  required  by  21 
CFR  1304.13.  Pursuant  to  21  CFR 
1305.13,  Respondent  was  required  to 
preserve  all  Schedule  II  order  forms.  Its 
inability  to  account  for  18  of  its  order 
forms  indicates  a  violation  of  this 
regulation. 

Respondent's  maintenance  of  records 
regarding  oral  prescriptions  and 
prescriptions  refills  was  also  deficient. 
Under  21  CFR  1306.21,  a  pharmacist 
may  dispense  a  Schedule  III  or  IV 
controlled  substance  pursuant  to  an  oral 
prescription  that  is  promptly  reduced  to 
writing  by  the  pharmacist.  "The  writing 
must  contain  all  of  the  infohnation 
required  for  a  written  prescription, 
including  the  date  of  issuance,  the  name 
and  address  of  patient,  and  the  name, 
address,  and  registration  number  of  the 
prescribing  practitioner.  Respondent's 
oral  prescription  information  failed  to 
include  the  name  and  address  of  both 
the  patient  and  the  practitioner. 
Respondent's  prescription  refill  records 
failed  to  include  the  date  of  the  refill  or 
verification  information  by  the 
dispensing  pharmacist,  in  violation  of 
21  CFR  1306.22(b)  (1)  and  (3). 

Respondent  violated  Section  3719.16 
of  the  Ohio  Revised  Code  and  21  CFR 
1306.32  by  selling  codeine  cough  syrup 
on  11  occasions  to  the  same  individual 
more  than  once  within  a  48  hour  period. 

Of  considerable  concern  to  the  Acting 
Deputy  Administrator  is  Respondent's 
violation  of  21  CFR  1306.04(a),  which 
provides  that: 

A  prescription  for  a  controlled  substance  to 
be  effective  must  be  issued  for  a  legitimate 
medical  purpose  by  an  individual 
practitioner  acting  in  the  usual  course  of  his 
profiessional  practice.  The  responsibility  for 
the  proper  prescribing  and  dispensing  of 
controlled  substances  is  upon  the  prescribing 
practitioner,  but  a  corresponding 
responsibility  rests  with  the  pharmacist  who 
fills  the  prescription  *  •  • 

Accordingly,  in  situations  where  a 
prescription  for  a  controlled  substance 
is  issued,  both  the  prescribing 


practitioner  and  the  disp)ensing 
pharmacist  have  the  responsibility  to 
ensure  that  the  substances  are  being 
dispensed  for  a  legitimate  medical 
purpose.  In  this  case,  however,  there  is 
no  prescribing  practitioner.  Therefore, 
the  dispensing  pharmacist  bears  the  sole 
responsibility  for  evaluating  the  purpose 
and  necessity  for  the  dispensing  of 
controlled  substances.  Mr.  Martin 
himself  admits  that  he  ignored  his 
responsibilities  and  dispensed  the 
Schedule  V  cough  syrups  for  no 
legitimate  medical  purpose.  He 
attempted  to  justify  his  behavior  by 
stating  that  if  he  did  not  sell  the  cough 
syrup,  the  customers  would  just  go 
elsewhere.  His  only  concern  was  to 
make  money.  Based  upon  these 
numerous  violations  of  Federal  and 
state  laws  and  regulations  relating  to  the 
dispensing  of  controlled  substances, 
factor  four  is  extremely  significant  in 
evaluating  the  public  interest  in  this 
case» 

Like  Judge  Bittner,  the  Acting  Deputy 
Administrator  notes  Mr.  Martin's 
testimony  regarding  the  procedural 
changes  that  he  has  instituted  to  ensure 
that  Respondent  would  comply  with 
applicable  laws  and  regulations  in  the 
future.  However,  he  has  delegated  most 
of  the  responsibility  concerning 
compliance  to  a  pharmacist  at 
Respondent.  As  the  owner  of 
Respondent,  Mr.  Martin  is  ultimately 
responsible  for  compliance,  and  by  his 
own  admission,  he  has  not  spent  much 
time  at  Respondent  recently. 

"The  Acting  Deputy  Administrator  • 
concludes  that  regardless  of  whether 
Mr.  Martin  is  present  at  the  pharmacy 
or  not,  Respondent's  continued 
registration  is  inconsistent  with  the 
public  interest.  Judge  Bittner  found  that 
"Mr.  Martin  displayed  a  total  disregard 
for  federal  and  State  laws  and 
regulations,  and  for  his  responsibilities 
as  a  licensed  pharmacist  and  owner  of 
a  DEA  registrant."  The  Acting  Deputy 
administrator  concurs  with  Judge 
Bittner's  assertion  that  "Mr.  Martin 
testified  that  he  accepted  responsibility 
for  his  misconduct  and  recognized  that 
he  used  poor  judgment;  however,  his 
expression  of  regret  was  directed  more 
to  the  consequences  to  himself  of  his 
action — the  aggravation  and  loss  of  time 
and  money — than  to  the  conduct  itself." 
Mr.  Martin  turned  a  blind  eye  to  his 
duty  as  a  DEA  registrant  to  ensure  that 
controlled  substances  were  dispensed 
for  a  legitimate  medical  purpose.  He 
characterized  many  of  the  registration 
requirements  as  "nit-picky  things." 
Those  requirements  are  in  place  to 
guard  against  the  diversion  of  controlled 
substances.  To  minimize  these 
requirements  demonstrates  a  lack  of 


appreciation  for  the  responsibilities  of  a 
DEA  registrapt.  Consequently,  the 
Acting  Deputy  administrator  concludes 
that  Respondent's  continued  registration 
is  inconsistent  with  the  public  interest. 

Accordingly,  the  Acting  Deputy 
Administrator  of  the  Drug  Enforcement 
Administration,  pursuant  to  the 
authority  vested  in  him  by  21  U.S.C.  823 
and  824  and  28  CFR  0.10G(b)  and  0.104, 
hereby  orders  that  DEA  Certificate  of 
Registration  BR1448655.  issued  to  Roger 
Pharmacy,  be,  and  it  hereby  is  revoked 
and  any  pending  applications  for 
renewal  of  such  registration,  be,  and 
they  hereby  are,  denied.  This  order  is 
effective  January  9, 1997. 

Dated:  December  2, 1996. 
James  S.  Milfbrd, 
Acting  Deputy  Administrator. 
[PR  Doc.  96-31253  Filed  12-9-96;  8:45  ami 
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Inwnigration  and  Naturalization  Service 

Agency  Information  Collection 
Activities:  Extension  of  Existing 
Collection;  Comment  Request 

agency:  Notice  of  information 
collection  under  review;  applicaticHi  for 
waiver  of  ground  of  excludability. 

Office  of  Management  and  Budget 
approval  is  being  sought  for  the 
information  collection  Usted  below. 
This  proposed  information  collection 
was  previously  published  in  the  Federal 
Register  on  August  23, 1996,  at  61  FR 
43561,  allowing  for  a  60-day  public 
comment  period.  No  comments  were 
received  by  the  Immigration  and 
Naturalization  Service. 

The  purpose  of  this  notice  is  to  allow 
an  additional  30  days  for  public 
comments  until  January  9,  1997.  This 
process  is  conducted  in  accordance  with 
5  CFR  Part  1320.10. 

Written  conrmients  and/or  suggestions 
regarding  the  item  contained  in  this 
notice,  especially  regarding  the 
estimated  public  burden  and  associated 
response  time,  should  be  directed  to  the 
Office  of  Management  and  Budget, 
Office  of  Regulatory  Affairs,  Attention: 
Department  of  Justice  Desk  Office, 
Washington,  DC  20530.  Additionally, 
comments  may  be  submitted  to  OMB  via 
facsimile  to  (202)  395-7285.  Comments 
may  also  be  submitted  to  the 
Department  of  Justice  (DOJ),  Justice 
Management  Division,  Information 
Management  and  Security  Stafi^, 
Attention:  Department  Clearance 
Officer,  Suite  850. 1001  G  Street,  NW., 
Washington,  DC  20530.  Additionally, 
comments  may  be  submitted  to  DOJ  via 
facsimile  to  (202)  514-1534. 
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Written  comments  and  siiggestions 
from  the  ptiblic  and  affBcted  agencies 
concerning  the  proposed  collection  of 
information  should  address  one  at  more 
of  the  following  four  points: 

(1)  Evaliiate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility; 

(2)  Evaluate  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 

(3)  RnhancB  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

(4)  Minimize  burden  of  the  collection 
of  information  on  those  who  are  to 
respond,  including  through  the  use  of 
appropriate  automated,  electronic, 
mechanical,  or  other  technological 
collection  techniques  or  other  forms  of 
infixmatian  technology,  e.g.,  permitting 
electronic  submission  of  responses. 

Overriew  (rfThis  InfonnatioD  . 
CoUectian 

(1)  Type  of  Information  Collection: 
Extension  of  a  cunentiy  approved 
collection. 

(2)  Tide  of  the  Form/Collection: 
Application  for  Waiver  of  Ground  of 
Excludability. 

(3)  Agency  form  number,  if  any,  and 
the  applicable  component  of  the 
Depaitinent  of  Justice  sponsoring  the 
collection:  Form  1-601.  Office  of 
Examinations,  Adjudications  Division, 
Immigration  and  Naturalization  Service. 

(4)  Afbcted  public  who  will  be  asked 
or  required  to  respond,  as  well  as  a  brief 
abstract-  Primary:  Individuals  or 
Households.  The  information  collected 
on  this  form  will  be  the  Immigration 
and  Naturalization  Service  (INS)  to 
determine  whether  the  applicant  is 
eligible  for  a  waiver  of  excludability 
under  section  212  of  the  Act 

(5)  An  estimate  of  the  total  nimiber  of 
respondents  and  the  amoimt  of  time 
estimated  for  an  average  respondent  to 
respond:  3,000  respondents  at  30 
minutes  (.500)  per  response. 

(6)  An  estimate  of  the  total  public 
burden  (in  hours)  associated  with  the 
collection:  1,500  annual  burden  hours. 

If  additional  information  is  required 
contact:  Mr.  Robert  B.  Briggs,  Gearance 
Officer.  United  States  Department  of 
Justice,  Information  Management  and 
Security  Staff,  Justice  Management 
Division,  Suite  850,  Washington  Center. 
1001  G  Street.  NW.  Washington,  DC 
20530. 


Dated:  December  3, 1996. 
Kofant  B.  BiiggB, 

Department  Qeaiance  Officer,  United  State* 
Department  of  Justice. 
(PR  Doc  96-31203  Filed  12-0-96;  8:45  am] 
■UJNQ  OOM  441»-1»-M . 


Immlgratiofi  and  Naturalizallon  8«rvio« 

Submission  for  0MB  Emsfgsncy 
Rsvlsw,  Commsnt  flsqusst 

action:  Notice  of  Information  Collection 
Under  Review;  Reengineered  Foreign 
Students  Pilot  Program. 

The  Department  of  Justice, 
Immigration  and  Naturalization  Service 
has  sulunitted  the  following  information 
request  (ICR)  utilizing  emergency 
review  procediues,  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review  and  clearance  in  accordance 
with  the  Paperwork  Reduction  Act  of 
1905.  The  INS  was  mandated  by 
Congress  under  Subtitie  D,  Section  641 
of  the  Illegal  Immigration  Reform  and 
Immigrant  Responsibility  Act  of  1996  to 
test  a  prototype  of  a  reengineered 
Foreign  Student  and  School  Program. 
The  statutory  time  line  for 
implementation  of  this  pilot  program 
mandated  by  the  Attorney  Goaeral 
requires  an  emergency  review  of  this 
information  collection.  A  copy  of  this 
ICR,  with  applicable  supporting 
documentation,  may  be  obtained  by 
calling  the  Immigration  and 
Naturalization  Service,  Director,  Policy 
Directivm  and  Instructions  Branch, 
Richard  )^loan  (202-616-7600).  This 
request  K>r  emergency  approval,  if 
approved,  is  good  until  J\me  9.  1997. 
Additionally,  this  notice  will  also  serve 
as  the  60  day  public  notification  for 
comments  as  reqiiired  by  the  Paperwork 
Reduction  Act  of  1995. 

Comments  and  questions  about  the 
ICR  listed  below  should  be  forwarded  to 
the  Office  of  Informaticm  and  Regulatory 
AfEairs,  Attn:  GMB  Desk  Officer  for  the 
Immigration  and  Naturalization  Service, 
Office  of  Management  and  Budget. 
Room  10235.  Washington,  DC  20530 
(202-395-7316). 

The  Office  of  Management  and  Budget  is 
particularly  interested  in  comments  which: 

(1)  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility; 

(2)  Evaluate  the  accuracy  of  the 
agencies/components  estimate  of  the 
burdens  of  the  proposed  collection  of 
information,  including  the  validly  of  the 
methodology  and  assumptions  used; 


(3)  Enhance  the  quality,  utility,  and  clarity 
of  the  infonnation  to  be  collected;  and 

(4)  Minimize  the  burden  of  collection 
of  information  on  those  who  are  to    ■ 
respond,  including  through  the  use  of 
appropriate  automated,  electronic, 
mechanical,  or  other  technological 
collection  techniques  or  other  forms  of 
information  technology,  e.g.,  permitting 
electronic  submission  of  responses. 

Overview  of  this  information 
collection: 

(1)  Type  of  Infonnation  Collection: 
New  CoUection. 

(2)  Title  of  the  Fomt/CoUectioh: 
Reengineered  Foreign  Students  Pilot 
Program. 

(3)  Agency  form  number,' if  any,  and 
the  applicable  component  of  the 
Department  of  Justice  sponsoring  the 
collection:  No  agency  form  numbw. 
Office  of  Examinations — ^Adjudications 
Division,  Immigration  and 
Naturalization  Service. 

(4)  Affected  public  who  will  be  asked 
or  required  to  respond,  as  well  as  a  brief 
abstract:  Primary:  Not-for-profit 
institutions.  Business  or  otiier  for-profit. 
The  INS  and  the  United  States  and 
Information  Agency  (USIA)  are 
initiating  a  pilot  project  to  test  a 
prototype  of  a  reengineered  Foreign 
Student  and  School  Program  as 
mandated  under  Subtitie  D.  Section  641 
of  the  Illegal  Immigration  Reform  and 
Immigrant  Responsibility  Act  of  1996. 
The  pilot  effort  will  test  an 
administrative  process  to  use  a 
computer-supported  notification  and 
reporting  process  from  schools  to  the 
INS  regwling  foreign  students  and 
exchange  visitors  through  the  duration 
of  their  status  in  the  United  States. 

(5)  As  estimate  of  the  total  number  of 
respondents  and  the  amount  of  time 
estimated  for  an  average  respondent  to 
respond:  50  respondents  at  60  hours  per 
response. 

(6)  An  estimate  of  the  total  public 
burden  (in  hours)  associated  with  the 
collection:  3,000  annual  hoxus. 

If  additional  information  is  required 
contact:  Mr.  Robert  B.  Briggs,  Clearance 
Officer,  United  States  Department  of 
Justice.  Information  Management  and 
Security  Staff,  Justice  Management 
Division.  Suite  850.  Washington  Center, 
1001  G  Street,  NW..  Washington,  DC 
20530. 

Dated:  December  4, 1996. 
Koowt  B.  Briggs, 

Department  Oearance  Officer,  United  States 

Department  of  Justice. 

(FR  Doc.  96-31314  Filed  12-9-96;  8:45  am] 
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DEPARTMENT  OF  LABOR 

Occupational  Safety  and  Health 
Administration 

Advisory  Committee  on  Construction 
Safety  and  Healtti;  Notice  of  Open 
Meeting  by  Teleconference 

Notice  is  iiereby  given  tiiat  tlie 
Advisory  Committee  on  Construction 
Safety  and  Healtii  (ACCSH),  establisiied 
under  section  107(e)(1)  of  the  Contract 
Work  Hours  and  Safety  Standards  Act 
(40  U.S.C.  333)  and  section  7(b)  of  the 
Occupational  Safety  and  Health  Act  of 
1970  (29  U.S.C.  656),  will  hold  an  open 
full  committee  meeting  by 
teleconference  on  December  18, 1996,  at 
the  Frances  Perkins  Building,  U.S. 
Department  of  L,abor,  200  Constitution 
Avenue.  NW,  Room  N3437A  and  B, 
Washington,  DC.  The  teleconference 
meeting  will  begin  at  1:00  p.m.  and  end 
at  approximately  3:00  p.m. 

The  purpose  of  ACCSH  is  to  provide 
continuing  advice  and 
recommendations  to  the  Occupational 
Safety  and  Health  Administration 
(OSHA)  on  matters  relating  to  safety  and 
health  in  construction  employment. 
OSHA  is  seeking  advice  and 
recommendations  of  ACCSH  on  how  to 
evaluate  the  practical  application  of 
OSHA's  construction  safety  and  health 
standards  to  the  residential  construction 
industry.  Accordingly,  the 
teleconference  meeting  will  explore 
ways  ACCSH  can  assist  OSHA,  such  as 
through  the  utilization  of  an  ACCSH 
workgroup  or  outside  consultants.  Due 
to  scheduling  difTiculties,  OSHA  is 
unable  to  wait  until  the  regularly 
scheduled  meeting  of  ACCSH  in  march 
1997  to  request  assistance.  For  the  same 
reason,  OSHA  is  unable  to  provide  the 
usual  15-day  advance  notice  of  this 
teleconference  meeting.  However,  a 
discussion  of  the  teleconference  meeting 
will  take  place  at  the  March  1997 
ACCSH  meeting. 

Anyone  who  wishes  to  make  an  oral 
presentation  should  notify  the  Division 
of  Consumer  Affairs  before  the  meting.  . 
The  request,  which  can  be  in  writing  or 
by  phone,  should  state  the  amount  of 
time  desired,  the  capacity  in  which  the* 
person  will  appear  and  a  brief  outline  of 
the  content  of  the  presentation.  Persons 
who  request  the  opportunity  to  address 
the  Advisory  Committee  may  be 
allowed  to  speak,  as  time  permits,  at  the 
discretion  of  the  chairman  of  the 
Advisory  Committee.  Individuals  with 
disabilities  who  wish  to  attend  the 
meeting  should  contact  Tom  Hall,  at  the 
phone  number  listed  below,  if  special 
accommodations  are  needed. 


For  additional  information  contact: 
Tom  Hall,  Division  of  Consumer  Affairs, 
Room  N3647,  Telephone  202-219-8615, 
at  the  Occupational  Safety  and  Health 
Administration,  200  Constitution 
Avenue,  NW,  Washington.  DC,  20210. 
An  official  record  of  the  teleconference 
meeting  will  be  available  for  public 
inspection  at  the  OSHA  Docket  Office, 
Room  N2625,  Telephone  202-219-7894. 

Signed  at  Washington,  DC,  this  5th  day  of 
December  1996. 
Joseph  A.  Dear, 
Assistant  Secretary  of  Labor. 
[PR  Doc  96-31453  Filed  12-9-96;  8:45  am] 

BIUJNG  COOE  4S1fr-2*-M 


LEGAL  SERVICES  CORPORATION 

Sunshine  Act  Meeting  of  the  Board  of 
Directors  Operations  and  Regulations 
Committee 

Correction 

In  the  meeting  notice  published  on 
Dec.  6, 1996,  page  64767,  please  make 
the  following  corrections  to  the  agenda: 

In  items  3-12,  replace  "draft  interim" 
with  "draft  final"  wherever  it  appears. 

In  item  13,  replace  "proposed 
revisions"  with  "draft  final  revisions" 

Dated:  December  6. 1996. 
Suzanne  B.  Glasow, 

Senior  Counsel  for  Operations  &■  Regulations. 
[PR  Doc  96-31484  Filed  12-6-96;  2:40  pm) 
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NUCLEAR  REGULATORY 
COMMISSION 

Agertcy  Information  Collection 
Activities:  Proposed  Collection; 
Comment  Request 

AGENCY:  U.  S.  Nuclear  Regulatory 
Commission  (NRC). 

action:  Notice  of  pending  NRC  action  to 
submit  an  information  collection 
request  to  OMB  and  solicitation  of 
public  comment. 

SUMMARY:  The  NRC  is  preparing  a 
submittal  to  OMB  for  review  of 
continued  approval  of  information 
collections  under  the  provisions  of  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  Chapter  35). 

Information  pertaining  to  the 
requirement  to  be  submitted: 

1.  The  title  of  the  information 
collection:  Reactor  Operator  and  Senior 
Reactor  Operator  Licensing  Training 
and  Requalification  Programs. 

2.  Current  OMB  approval  number: 
3150-0101. 


3.  How  often  the  collection  is 
required:  As  needed  per  facility; 
generally  once  or  less  per  year. 

4.  Who  is  required  or  asked  to  report: 
All  reactor  licensees  and  applicants  for 
an  operating  license  at  power  and  non- 
power  reactors. 

5.  The  number  of  annual  respondents: 
75  for  powOT  reactors  and  30  for  non- 
power  reactors  annually. 

6.  The  number  of  hours  needed 
annually  to  complete  the  requirement  or 
request:  27,882  hours  annually  for 
power  reactor  licensees  and  124  hours 
annually  for  non-power  reactor 
licensees. 

7.  Abstract:  The  NRC  requests  copies 
of  initial  and  requalification  training 
material  and  examinations  from  reactor 
licensees/ applicants.  The  training 
material  is  used  by  the  NRC  staff  to 
develop  operator  and  senior  operator 
licensing  and  requalification 
examinations.  The  initial  examinations 
are  reviewed,  modified,  and  approved 
by  the  NRC  staff  for  use  in  licensing 
operators  and  senior  operators;  the 
requalification  examinations  are 
inspected  to  verify  regulatory 
compliance. 

Submit,  by  February  10, 1997, 
conunents  that  address  the  following 
questions: 

1.  Is  the  proposed  collection  of 
information  necessary  for  the  NRC  to 
properly  perform  its  functions?  Does  the 
information  have  practical  utility? 

2.  Js  the  burden  estimate  accurate? 

3.  Is  there  a  way  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected? 

4.  How  can  the  burden  of  the 
iAformation  collection  be  minimized, 
including  the  use  of  automated 
collection  techniques  or  other  forms  of 
information  technology? 

A  copy  of  the  draft  supporting 
statement  may  be  viewed  free  of  charge 
at  the  NRC  Public  Document  Room. 
2120  L  Street,  NW  (lower  level), 
Washington.  DC.  Members  of  the  public 
who  are  in  the  Washington,  DC  area  can 
access  this  document  via  modem  on  the 
Public  Document  Room  Bulletin  Board  _ 
(NRC's  Advanced  Copy  Document 
Library),  NRC  subsystem  at  FedWorld, 
703-321-3339.  Members  of  the  public 
who  are  located  outside  of  the 
Washington.  DC  area  can  dial 
FedWorid,  1-800-303-9672,  or  use  the 
FedWorld  Internet  address: 
fedworld.gov  (Telnet).  The  document 
will  be  available  on  the  bulletin  board 
for  30  days  after  the  signature  date  of 
this  notice.  If  assistance  is  needed  in 
accessing  the  document,  please  contact 
the  FedWorld  help  desk  at  703-487- 
4608.  Additional  assistance  in  locating 
the  document  is  available  from  the  NRC 
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Public  Document  Room,  nationally  at  1- 
800-397-4209,  or  within  the 
Washington,  DC  aiea  at  202-634-3273. 

Comments  and  questions  about  the 
information  collection  requirements 
may  be  directed  to  the  NRC  Clearance 
Officer,  Brenda  )o.  Shelton,  U.S.  Nuclear 
Regulatory  Commission,  T-6  F33, 
Washington,  EX:,  20555-0001,  by 
telephone  at  (301)  415-7233,  or  by 
Internet  electronic  mail  at 
BJS10NRC.GOV. 

Dated  at  Roclcville.  Maryland,  this  3rd  day 
of  December,  1996. 

For  the  Nuclear  Regulatory  Commission. 
Gerald  F.  Cranford, 

Designated  Senior  Official  for  Infonnation 
Resources  Management. 
(FR  Doc.  96-31322  Filed  12-9-96;  8:45  ami 

BHJJNQ  COM  TMO-M-P 

(Docket  Nos.  STN  50-^«64,  STN  50-456] 

Commonwealth  Edison  Contpany 
(Byron  Station,  Units  1  and  2); 
Exemption 

I. 

Commonwealth  Edison  Company 
(ComEd,  the  licensee)  is  the  holder  of 
Facility  Operating  License  Nos.  NPF-37 
and  NPF-66,  which  authorize  operation 
of  Byron  Station,  Units  1  and  2, 
respectively.  The  licenses  provide, 
among^ther  things,  that  the  licensee  is 
subject  to  all  rules,  regulations,  and 
orders  of  the  Commission  now  or 
hereafter  in  effect. 

The  facility  consists  of  two 
pressurized-water  reactors  located  at  the 
licensee's  site  in  Ogle  County,  Illinois. 

n. 

In  its  letter  dated  March  14, 1996.  the 
licensee  requested  an  exemption  from 
the  Commission's  regulations.  Title  10 
of  the  Code  of  Federal  Regulations,  Part 
50,  Section  60  (10  CFR  50.60), 
"Acceptance  Criteria  for  Fracture 
Prevention  Measures  for  Lightwater 
Nuclear  Power  Reactors  for  Normal 
Operation,"  states  that  all  lightwater 
nuclear  power  reactors  must  meet  the 
fracture  toughness  and  material 
surveillance  program  requirements  for 
the  reactor  coolant  pressure  boundary  as 
set  forth  in  Appendices  G  and  H  to  10 
CFR  Part  50.  Appendix  G  to  10  CFR  Part 
50  defines  pressure/temperature  (P/T) 
limits  during  any  condition  of  normal 
operation,  including  anticipated 
operational  occurrences  and  system 
hydrostatic  tests  to  which  the  pressure 
boundary  may  be  subjected  over  its 
service  Hfetirae.  It  is  speciSed  in  10  CFR 
50.60(b)  that  alternatives  to  the 
descril)ed  requirements  in  Appendices 
G  and  H  to  10  CFR  Part  50  may  be  used 


when  an  exemption  is  granted  by  the 
Commission  under  10  CFR  50.12. 

To  prevent  low-tenperature 
overpressure  transients  that  would 
produce  pressure  excursions  exceeding 
the  P/T  limits  of  Appendix  G  to  10  CFR 
Part  50  while  the  reactor  is  operating  at 
low  temperatures,  the  licensee  installed 
a  low-tempwrature  overpressure 
protection  (LTOP)  system.  The  system 
includes  pressure-relieving  devices 
called  power-operated  relief  valves 
(PORVs).  The  PORVs  are  set  at  a 
pressure  low  enough  so  that  if  an  LTOP 
transient  occurred,  the  mitigation 
^stem  would  prevent  the  pressure  in 
the  reactor  vessel  from  exceeding  the  P/ 
T  limits  of  Appendix  G  to  10  CFR  Part 
50.  To  prevent  the  PORVs  from  lifting 
as  a  result  of  normal  operating  pressure 
surges  (e.g.,  starting  reactor  coolant 
pumps,  and  shifting  operating  charging 
pumps)  with  the  reactor  coolant  system 
in  a  solid  water  condition,  the  operating 
pressure  must  be  maintained  below  the 
PORV  setpoint.  Applying  LTOP 
instrument  uncertainties  as  required  by 
WCAP-14040,  Revision  1,  results  in  an 
LTOP  setpoint  that  would  have  resulted 
in  an  operating  window  between  the 
LTOP  setpoint  and  the  minimum 
pressure  required  for  reactor  coolant 
pump  seals,  which  is  too  small  to 
permit  continued  operation. 

The  licensee  has  requested  the  use  of 
the  American  Society  of  Mechanical 
Engineers  (ASME)  Boiler  and  Pressure 
Vessel  Code  (Code)  Case  N-514.  "Low 
Temperature  Overpressure  Protection," 
which  allows  exceeding  the  safety  limits 
of  10  CFR  Part  50,  Appendix  G,  by  10 
percent.  ASME  Code  Case  N-514,  the 
proposed  alternate  methodology,  is 
consistent  with  guidelines  developed  by 
the  ASME  Working  Group  on  Operating 
Plant  Criteria  to  define  pressure  limits 
during  LTOP  events  that  avoid  certain 
unnecessary  operational  restrictions, 
provide  adequate  margins  against  failure 
of  the  reactor  pressure  vessel,  and 
reduce  the  potential  for  unnecessary 
activation  of  pressure-relieving  devices 
used  for  LTOP.  ASME  Code  Case  N-514 
has  been  approved  by  the  ASME  Code 
Committee.  The  content  of  this  code 
case  has  been  incorporated  into 
Appendix  G  of  Section  XI  of  the  ASME 
Code  and  published  in  the  1993 
Addenda  to  Section  XI. 

ni. 

Pursuant  to  10  CFR  50.12,  the 
Commission  may,  upon  application  by 
any  interested  person  or  upnin  its  own 
initiative,  grant  exemptions  from  the 
requirements  of  10  CFR  Part  50  when  (1) 
the  exemptions  are  authorized  by  law, 
will  not  present  an  undue  risk  to  public 
health  or  safety,  and  are  consistent  with 


the  common  defense  and  security,  and 
(2)  when  special  circumstances  are 
present.  Special  circumstances  are 
present  whenever,  according  to  10  CFR 
50.12(a)(2)(ii),  "Application  of  the 
regulation  in  the  particular 
circumstances  would  not  serve  the 
underlying  pur]X)se  of  the  rule  or  is  not 
necessary  to  achieve  the  underlying 
purpose  of  the  rule." 

The  underlying  purpose  of  10  CFR 
Part  50,  Appendix  G,  is  to  establish 
fracture  toughness  requirements  for 
fsrritic  materials  of  pressure-retaining 
components  of  the  reactor  coolant 
pressure  boundary  to  provide  adequate 
margins  of  safety  during  any  condition 
of  normal  operation,  including 
anticipated  operational  occurrences,  to 
which  the  pressiu«  boundary  may  be 
subjected  over  its  service  lifetime. 
Section  IV.A.2  of  this  appendix  requires 
that  the  reactor  vessel  be  operated  with 
P/T  limits  at  least  as  conservative  as 
those  obtained  by  following  the 
methods  of  analysis  and  the  required 
margins  of  safety  of  Appendix  G  of  the 
ASME  Code. 

Appendix  G  of  Section  XI  of  the 
ASME  Code  requires  that  the  P/T  limits 
be  calculated  (a)  using  a  safety  factor  of 
two  on  the  principal  membrane 
(pressure)  stresses,  (b)  assuming  a  flaw 
at  the  surface  with  a  depth  of  one- 
quarter  (1/4)  of  the  vessel  wall  thickness 
and  a  length  of  six  (6)  times  its  depth, 
and  (c)  using  a  conservative  fracture 
toughness  curve  that  is  based  on  the 
lower  bound  of  static,  dynamic,  and 
crack  arrest  fracture  toughness  tests  on 
material  similar  to  the  Byron  reactor 
vessel  material. 

In  determining  the  setpoint  for  LTOP 
events,  the  licensee  proposed  to  use 
safety  margins  based  on  an  alternate 
methodology  consistent  with  the  ASME 
Code  Case  N-514  guidelines.  The  ASME 
Code  Case  N-514  allows  determination 
of  the  setpoint  for  LTOP  events  such 
that  the  maximum  pressure  in  the  vessel 
would  not  exceed  110  percent  of  the  P/ 
T  limits  of  the  existing  ASME  Code, 
Section  XI,  Appendix  G.  This  approach 
results  in  a  safety  factor  of  1.8  on  the 
principal  membrane  stresses.  All  other 
factors,  including  assumed  flaw  size  and 
fracture  toughness,  remain  the  same. 
Although  this  methodology  would 
reduce  the  safety  factor  on  the  principal 
membrane  stresses,  the  proposed 
criteria  will  provide  adequate  margins 
of  safety  to  the  reactor  vessel  during 
LTOP  transients  and,  thus,  will  satisfy 
the  underlying  purpose  of  10  CFR  50.60 
for  fracture  toughness  requirements. 
Further,  by  relieving  the  operational 
restrictions,  the  potential  for 
undesirable  lifting  of  the  PORV  would 
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be  reduced,  thereby  improving  plant 
safety. 

IV. 

For  the  foregoing  reasons,  the  NRC 
staff  has  concluded  that  the  licensee's 
proposed  use  of  the  alternate 
methodology  in  determining  the 
acceptable  setpoint  for  LTOP  events  will 
not  present  an  undue  risk  to  public 
health  and  safety  and  is  consistent  with 
the  common  defense  and  security.  The 
^4RC  staff  has  determined  that  there  are 
special  circumstances  present,  as 
specified  in  10  CFR  50.12(a)(2),  in  that 
application  of  10  CFR  50.60  is  not 
necessary  in  order  to  achieve  the 
imderlying  purpose  of  this  regulation. 

Accordingly,  the  Commission  has 
determined  that,  pursuant  to  10  CFR 
50.12(a),  an  exemption  is  authorized  by 
law,  will  not  endanger  life  or  property 
or  common  defense  and  security,  and  is 
otherwise  in  the  public  interest. 
Therefore,  the  Commission  hereby 
grants  an  exemption  from  the 
requirements  of  10  CFR  50.60  such  that 
in  determining  the  setpoint  for  LTOP 
events,  the  Appendix  G  curves  for  P/T 
limits  are  not  exceeded  by  more  than  10 
percent  in  order  to  be  in  compliance 
with  these  regulations.  This  exemption 
is  applicable  only  to  LTOP  conditions 
during  normal  operation. 

Pursuant  to  10  CFR  51.32.  the 
Commission  has  determined  that  the 
granting  of  this  exemption  will  not  have 
a  significant  effect  on  the  quality  of  the 
human  environment  (61  FR  37294). 

This  exemption  is  effective  upon 
issuance. 

Dated  at  Rockville.  Maryland,  this  29th  day 
of  Nov.  1996. 

For  the  Nuclear  Regulatory  Commission. 
Frank  J.  Miraglia. 

Acting  Director,  Office  of  Nuclear  Reactor 
Regulation. 

IFR  Doc.  96-31324  Filed  12-9-96;  8:45  am) 
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Niagara  Mohawk  Power  Corporation 
Nine  Mliie  Point,  Unit  1;  Order  Imposing 
a  Civil  Monetary  Penalty 

[Docket  No.  50-220.  License  Na  DPR-43, 
EA9»-07q 

I- 

Niagara  Mohawk  Power  Corporation 
(Licensee)  is  the  holder  of  Operating 
License  No.  DPR-63  (License),  issued  by 
the  Nuclear  Regulatory  Commission 
(NRC  or  Commission).  The  License 
authorizes  the  Licensee  to  operate  the 
Nine  Mile  Point  Unit  1  nuclear  facility 
in  accordance  with  the  conditions 
specified  therein. 


n. 

An  inspection  of  the  Licensee's 
activities  was  conducted  between 
February  17  and  March  11,  1996.  The 
results  of  this  inspection  indicated  that 
the  Licensee  had  not  conducted  its 
activities  in  full  compliance  with  NRC 
requirements.  A  written  Notice  of  . 
Violation  and  Proposed  Imposition  of 
Civil  Penalty  (Notice)  was  served  upon 
the  Licensee  by  letter  dated  June  18, 
1996.  The  Notice  states  the  nature  of  the 
violations,  the  provisions  of  the  NRC'§ 
requirements  that  the  Licensee  had 
violated,  and  the  amount  of  the  civil 
penalty  proposed  for  the  violations. 

The  Licensee  responded  to  the  Notice 
in  a  letter  dated  July  16, 1996.  In  its 
response,  the  Licensee  admitted  the  two 
violations  assessed  a  civil  penalty  in 
Section  I  of  the  Notice,  but  requested 
that  the  penalty  be  mitigated.  In 
addition,  the  Licensee  denied  the  two 
violations  in  Section  II  of  the  Notice  that 
were  classified  individually  at  Severity 
Level  IV  and  not  assessed  a  civil 
penalty.  The  Licensee  provided  a 
supplemental  response,  dated  August 
15, 1996.  in  which  the  Licensee 
subsequently  admitted  one  of  the 
Severity  Level  IV  violations  that  it  had 
denied  in  the  July  16, 1996  response. 

m. 

After  consideration  of  the  Licensee's 
response  and  the  statements  of  fact, 
explanation,  and  argument  for 
mitigation  contained  therein,  the  NRC 
staff  has  determined,  as  set  forth  in  the 
Appendix  to  this  Order,  that  the 
violations  for  which  the  civil  penalty 
was  proposed  occurred  as  stated  in  the 
Notice,  and  that  an  adequate  basis  was 
not  provided  for  mitigation  of  the  civil 
penalty.  Therefore,  the  penalty 
proposed  for  the  violations  designated 
in  Section  I  of  the  Notice  should  be 
imposed. 

IV. 

In  view  of  the  foregoing  and  pursuant 
to  Section  234  of  the  Atomic  Energy  Act 
of  1954,  as  amended  (Act),  42  U.S.C. 
2282,  and  10  CFR  2.205.  It  Is  Hereby 
Ordered  That: 

The  Licensee  pay  a  civil  penalty  in 
the  amount  of  $50,000  within  30  days 
of  the  date  of  this  Order,  by  check,  draft, 
money  order,  or  electronic  transfer, 
payable  to  the  Treasurer  of  the  United 
States  and  mailed  to  the  Director,  Office 
of  Enforcement,  U.S.  Nuclear  Regulatory 
Commission,  One  White  Plant  North, 
11555  Rockville  Pike.  Rockville,  MD 
20852-2738. 


Where  good  cause  is  shown, 
consideration  will  bp  given  to  extending 
the  time  to  request  a  hearing.  A  request 
for  extension  of  time  must  be  made  in 
writing  to  the  Director.  Office  of 
Enforcement,  U.S.  Nuclear  Regulatory 
Commission,  Washington,  D.C.  20555,  " 
and  include  a  statement  of  good  cause 
for  the  extension.  A  request  for  a 
hearing  should  be  clearly  marked  as  a 
"Request  for  an  Enforcement  Hearing" 
and  shall  be  addressed  to  Ihe  Director, 
Office  of  Enforcement.  U^.  Nuclear 
Regulatory  Commission  Washington. 
D.C.  20555,  with  a  copy  to  the 
Commission's  IDocument  Control  Desk, 
Washington,  D.C.  20555.  Copies  also 
shall  be  sent  to  the  Assistant  General 
Counsel  for  Hearings  and  Enforcement 
at  the  same  address  and  to  the  Regional 
Administrator,  NRC  Region  I,  475 
Allendale  Road,  King  of  Prussia, 
Pennsylvania  19406. 

If  a  hearing  is  requested,  the 
Commission  will  issue  an  Order 
designating  the  time  and  place  of  the   - 
hearing.  If  the  Licensee  fails  to  request 
a  hearing  within  30  days  of  the  date  of 
this  Order,  or  if  written  approval  of  an 
extension  of  time  in  whidi  to  request  a 
hearing  has  not  been  granted,  the 
provisions  of  this  Order  shall  be 
effective  without  further  proceedings.  If 
payment  has  not  been  made  by  that 
time,  the  matter  may  be  referred  to  the 
Attorney  General  for  collection. 

In  the  event  the  Licensee  requests  a 
hearing  as  provided  above,  the  issues  to 
be  considered  at  such  hearing  shall  be: 
whether,  on  the  basis  of  the  violations 
set  forth  in  Section  I  of  the  Notice  that 
the  Licensee  admitted,  this  Order 
should  be  sustained. 


The  Licensee  may  request  a  hearing 
within  30  days  of  the  date  of  this  Order. 


Dated  at  Rockville,  Maryland  this  3rd  day 
of  December  1996. 

For  the  Nuclear  Regulatory  Cbmmission. 
James  L.  Miiboui, 

Deputy  Executive  Director  fm-  Nuclear  Reactor 
Regulation,  Regional  Operations  and 
Research. 

Appendix 

Evaluation  and  Cbnclusion 

On  June  18. 1996,  a  Notice  of 
Violation  and  Proposed  Imposition  of 
Civil  Penalty  (Notice)  in  the  amount  of 
$50,000  was  issued  to  the  Niagara 
Mohawk  Power  Corporation  (licensee) 
for  violations  of  NRC  requirements.  Two 
of  the  violations  were  classified  in  the 
aggregate  at  Severity  Level  III.  and  a 
$50,000  civil  penalty  was  proposed. 
Two  other  violations  were  classified 
individually  at  Severity  Level  IV.  The 
licensee  responded  to  the  Notice  on  July 
16,  1996,  and  admitted  the  two 
violations  for  which  a  penalty  was 
profKised,  but  requested  that  the  penalty 
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be  mitigated.  The  licensee  also  denied 
the  two  violations  tiiat  were  not 
assessed  a  penalty.  In  a  supplemental 
response,  dated  August  15, 1996.  the 
licensee  admitted  one  of  the  Severity 
Level  rv  violations  that  it  had  denied  in 
the  July  16.  1996  response.  The  NRC's 
evaluation  and  conclusion  regarding  the 
licensee's  requests  are  as  follows: 

1.  Restatement  of  Violations 

A.  Title  10  of  the  Code  of  Federal 
Regulations,  Part  50,  (10  CFR  50), 
Appendix  B,  Criterion  01,  "E)esign 
Control,"  requires  that  measures  be 
established  to  verify  the  adequacy  of 
design,  such  as  by  design  reviews, 
alternate  or  simplified  calculational 
methods,  or  suitable  testing. 

Nine  Mile  Point  Unit  1  Updated  Final 
Safety  Analysis  Report  (UFSAR), 
Sections  VI.C.1.2  and  ni.A.1.2,  state  that 
the  reactor  and  turbine  building 
pressure  relief  panels  will  blow  out  at 
45  pounds  per  square  foot  (psf)  to 
prevent  failure  of  the  building 
superstructures  at  an  internal  pressure 
in  excess  of  80  psf. 

Contrary  to  the  above,  between 
Octobv  1993  and  March  1995,  measures 
established  failed  to  verify  the  adequacy 
of  design  for  Unit  1  reactor  and' turbine 
building  pressure  relief  panels  to  blow 
out  at  the  speciHed  pressures. 
Specifically,  in  October  1993.  NMPC 
made  an  error  in  the  assumptions  for 
calculations  regarding  the  installed, 
oversized  bolts  in  the  reactor  and 
turbine  building  pressure  relief  panels. 
The  error  was  not  ideotifled,  during  the 
review  process,  by  either  the 
independent  engineering  reviewer  or 
approver.  It  was  not  recognized  until 
March  1995  that  the  relief  pressures 
were  in  excess  of  the  designed  blowout 
pressure  of  the  superstructures.  (01013) 

B.  10  CFR  50.59(a)(1).  allows,  in  part, 
the  holder  of  a  license  to  make  changes 
to  the  facility  as  described  in  the  safety 
analysis  report  unless  the  proposed 
change  involves  an  unreviewed  safety 
question. 

10  CFR  50.59(b)(1)  requires,  in  part, 
the  licensee  to  maintain  records  of 
changes  in  the  facility,  to  the  extent  that 
these  changes  constitute  changes  in  the 
facility  as  described  in  the  safety 
analysis  report.  The  records  must 
include  a  written  safety  evaluation 
which  provides  the  bases  for  the 
determination  that  the  change  does  not 
involve  an  unreviewed  safety  question. 

Nine  Mile  Point  Unit  1  UFSAR 
Sections  Vl.Cl.2  and  III.A.1.2  state  that 
the  reactor  and  turbine  building 
pressure  relief  panels  will  blow  out  at 
45  psf  to  prevent  failure  of  the  building 
superstructure  at  an  internal  pressure  in 
excess  of  80  psf. 


Contrary  to  the  above,  from  December 
1969  to  March  1995,  the  actual  design 
conHguration  of  the  reactor  and  turbine 
building  pressure  relief  panels  was 
different  from  that  described  in  the 
UFSAR,  and  Niagara  Mohawk  Power 
Corporation  (NNffC)  did  not  perform 
the  required  written  safety  evaluation  to 
provide  the  bases  for  a  determination 
that  the  deviation  from  the  UFSAR 
description  did  not  involve  an 
unreviewed  safety  question. 
Specifically,  in  October  1993,  NMPC 
identified  that  the  wrong  size  bolts  had 
been  installed  in  the  relief  panels  during 
'  initial  construction.  Calculations 
revealed  that  the  reactor  and  turbine 
building  pressure  relief  panels  would 
not  relieve  until  53  and  60  psf, 
respectively.  Subsequent  calculations 
revealed  that  the  panels  would  not 
relieve  until  the  pressure  was  in  excess 
of  the  superstructure  design  blowout 
pressiu^  of  80  psf  stated  in  the  UFSAR, 
and  the  licensee  neither  performed  the 
evaluation  required  by  10  CFR  50.59, 
nor  did  it  imdertake  adequate  corrective 
action  to  restore  the  facility  to  the 
licensing  basis  configuration  as 
specified  in  the  UFSAR.  (01023) 

This  is  a  Severity  Level  m  problem 
(Supplement  I).  Civil  Peoahy— $50,000 

2.  Summary  of  Licensee  Response 
Requesting  Mitigation  of  the  Penalty 

In  its  July  16, 1996  response,  the 
licensee  admitted  the  two  violations  for 
which  the  civil  p>enalty  was  proposed 
and  stated  its  belief  that  a  civil  penalty 
is  not  warranted.  In  support  of  Uiis 
belief,  the  licensee  noted  that  the 
deficiencies  in  the  blowout  panel 
construction  do  not  represent  a 
significant  safety  issue;  the  blowout 
panels  would  have  functioned  as 
designed  to  prevent  failure  of  the 
building  superstructures;  and  the  panels 
would  only  function  in  the  event  of  a 
high  energy  line  break  outside 
containment,  a  scenario  that  the 
licensee  indicated  is  not  considered  a 
design  basis  event  for  NMP-1. 

The  Ucensee  also  expressed  concern 
that  the  violations  and  civil  penalty  may 
be  the  result  of  applying  a  relatively 
recent  regulatory  position  and 
philosophy  to  actions  that  occurred  over 
three  years  ago.  The  licensee  noted  that 
it  appears  that  the  NRC  is  considering 
all  statements  and  commitments  in  the 
UFSAR  as  "stand-alone"  regulatory 
requirements,  and  has  applied  a  new 
and  restrictive  interpretation  to  the   ' 
definition  of  "margin  of  safety" 
terminology  in  10  CFR  50.59.  The 
licensee  further  notes  that  the  plant 
condition  was  identified  by  its  staff' as 
a  result  of  a  proactive  evaluation  to 


resolved  minor  discrepancy  in  the 
UFSAR. 

The  licensee  further  noted  in  support 
of  its  mitigation  request  that  it  had  not 
been  assessed  a  penalty  since  1992;  that 
it  has  demonstrated  a  proactive 
approach  to  safety;  and,  contrary  to  a 
statement  in  the  NOV  transmittal  letter, 
that  it  took  immediate  actions  to  restore 
the  pressure  relief  panels  to  a  condition 
consistent  with  the  UFSAR  once  the 
calculational  error  was  discovered,  and 
the  NRC  did  not  appear  to  give  any 
credit  for  this. 

3.  NRC  Evaluation  of  Licensee  Response 

The  NRC  has  carefully  considered  the 
licensee's  response  and  concludes  that 
the  licensee  has  not  provided  an 
adequate  basis  for  mitigation  of  the  civil 
penalty. 

Although  the  licensee  did  not 
specifically  contest  the  Severity  Level 
classification  of  the  two  violations  in 
Section  I  of  the  Notice,  the  licensee 
appears  to  take  issue  with  that 
classification  by  indicating  that  the 
deficiencies  in  the  pressure  relief  panel 
construction  do  not  represent  a 
significant  safety  issue.  The  NRC 
concedes  that  the  pressure  relief  panels 
likely  would  have  functioned  as 
designed  to  prevent  failure  of  the 
building  superstructures,*  and  the 
panels  function  only  in  the  event  of  a 
high  energy  line  break  outside 
containment,  which  is  not  considered  a 
design  basis  event  for  NMP-1.  However, 
the  NRC  notes  that  the  full  resolution  of 
this  issue  is  still  under  the  licensee's 
evaluation.  Notwithstanding  the  result 
of  that  resolution,  the  NRC  maintains 
that  the  two  violations  represent  a 
significant  regulatory  concern  and, 
therefore,  were  classified  appropriately 
in  the  aggregate  at  Severity  Level  ID. 

In  msiking  this  determination,  the 
NRC  considered  the  fact  that  this 
condition  (the  actual  design 
configuration  of  the  pressure  relief 
panels  was  different  from  that  described 
in  the  UFSAR)  existed  for 
approximately  26  years,  without  any 
written  safety  evaluation  to  provide  the 
basis  for  a  determination  that  the 
deviation  from  the  UFSAR  description 
did  not  involve  an  unreviewed  safety 
question.  A  number  of  facts  are  most 
noteworthy:  (1)  the  licensee  identified, 
in  October  1993,  that  the  wrong  size 
bolts  (Vi-inch  diameter,  as  opposed  to 
the  correct  sized  ^Ae-inch  diameter 
bolts)  had  been  installed  in  the  relief 


■  This  NRC  poaition  is  baaed  on  more  recant 
licensee  reviews  perfofmed  after  the  enforcement 
conference,  which  determined  that  both  the  reactor 
and  turbine  buildings  would  bo  capable  of 
withstanding  internal  pressures  in  excess  of  100  psf 
without  superstructure  failure. 
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panels  during  initial  construction.  (2) 
the  licensee's  October  1993  evaluation 
of  the  wrong  boltsiitilized  assumptions 
inconsistent  with  the  assumptions 
described  in  the  UFSAR^  and  (3)  a 
subsequent  review,  in  March  1995,  of 
the  evaluation  performed  in  October 
1993,  revealed  that  the  assumptions 
were  incorrect  and  that  the  panels 
would  not  relieve  until  the  pressure  was 
in  excess  of  the  superstructure  design 
blowout  pressure  stated  in  the  UFSAR 
(80  psf)-  Nonetheless,  the  licensee 
neither  performed  the  required 
evaluation,  nor  undertook  adequate 
corrective  action  to  restore  the  faciUty  to 
the  licensing  basis  configuration  as 
specified  in  the  UFSAR.  Given  the 
length  of  time  this  condition  existed,  the 
inappropriate  and  inconsistent  use  of 
assumptions  not  described  in  the 
UFSAR,  and  the  failure  to  promptly 
resolve  and  take  appropriate  action  to 
address  the  issue  of  building 
overpressiue  when  indications  of  a 
problem  surfaced  in  1993,  the  NRC 
contends  that  the  violations  represent  a 
significant  regulatory  concern  and  were 
classified  appropriately  at  Severity 
Level lU. 

With  regard  to  the  licensee's  concern 
that  the  violations  and  imposition  of  a 
civil  penalty  may  be  the  result  of 
applying  a  relatively  recent  regulatory 
position  and  philosophy  to  actions  that 
occurred  over  three  year  ago,  Violations 
I.A  and  B  involve  the  licensee's  original 
construction  installation  of  incorrect- 
sized  bolts  on  the  pressure  relief  panels, 
resulting  in  a  change  to  the  facility  from 
that  described  in  the  plant's  UFSAR, 
without  preparing  a  written  safety 
evaluation  as  required  by  10  CFR  50.59. 
The  NRC  has  always  regarded  such  a 
change  as  requiring  a  written  safety  . 
evaluation  in  accordance  with  10  CFR 
50.59.  Thus,  there  has  been  no  change 
in  the  NRC's  interpretation  of  this 
requirement  as  it  applies  to  the  changes 
addressed  in  Violations  I.A  and  B. 

"The  NRC  also  acknowledges  that  this 
plant  condition  was  identified  by  the 
licensee  staff  as  a  result  of  a  proactive 
evaluation  to  resolve  a  discrepancy  in 
the  UFSAR,  and  the  licensee  has  not 
been  assessed  a  penalty  since  1992. 
These  factors  were  considered  by  the 
NRC  as  part  of  the  civil  penalty 
assessment  proces§  set  forth  in  the  NRC 
Enforcement  Policy  (NUREG-1600),  as 


'The  UFSAR  description  of  the  failure  mode  was 
the  panel  bolts  shearing  (one-way  process  analysis 
resulting  in  calculated  failures  of  94  psf  and  92  psf 
for  the  reactor  and  turbine  building,  respectively). 
However,  the  licensee  chose  to  analyze  the  panel 
relieving  process  by  using  a  metal  tearing  failure 
mode  (two-way  process  analysis  resulting  in 
calculated  failures  of  53  psf  and  60  psf  for  the 
reactor  and  turbine  building,  respectively). 


were  the  licensee's  corrective  actions.  In 
addition,  although  the  NRC 
acknowledges  that  the  licensee  took 
immediate  actions  to  restore  the 
pressure  relief  panels  to  a  condition 
consistent  with  the  UFSAR  once  the 
calculational  error  was  discovered,  the 
NRC  maintains  that  no  credit  was 
warranted  for  these  corrective  actions. 
In  October  1993,  the  licensee  identiTied 
that  the  wrong  bolts  had  been  installed 
in  1969,  and  calculated  the  relief 
pressures  to  be  53  psf  for  the  reactor 
building  and  60  psf  for  the  turt>ine 
building.  This  calculation  was  in  error, 
and  the  relief  pressures  were  actually  in 
excess  of  80  psf  as  the  licensee 
identified  in  March  1995,  at  which  time 
the  licensee  removed  every  other  bolt  to 
place  themselves  in  a  condition  that  the 
licensee  believed  was  in  compliance 
with  the  UFSAR.  It  was  not  until  after 
being  questioned  by  the  NRC  prior  to 
the  conference,  that  the  licensee 
identiried  that  the  March  1995 
calculations  were  also  wrong.  In 
addition,  the  calculations  used  to 
support  the  removal  of  every  other  bolt 
were  flawed,  yet  the  licensee,  at  the 
time  of  the  enforcement  conference,  had 
not  completed  the  evaluation  required 
pursuant  to  10  CFR  50.59  to  change  the 
UFSAR  Therefore,  the  NRC  maintains 
that  credit  is  not  warranted  for  the 
licensee's  corrective  actions,  which 
according  to  the  Enforcement  Policy, 
results  in  a  civil  penalty  of  $50,000 
being  assessed.  The  NRC  concludes  that 
the  penalty  for  this  Severity  Level  III 
problem  should  not  be  mitigated. 

4.  Restatement  of  Violation  II. B 

10  CFR  50.72{b)(lKiiMB),  requires,  in 
part,  that  the  licensee  shall  notify  the 
NRC  as  soon  as  practical  and  in  all  cases 
within  one  hour  of  the  occurrence  of 
any  event  or  condition,  during 
operation,  that  results  in  the  nuclear 
power  plant,  including  its  principal 
safety  barriers,  being  seriously  degraded 
or  in  a  condition  that  is  outside  the 
design  basis  of  the  plant. 

10  CFR  50.73(a)(2Kii)(B)  requires  that 
the  licensee  shall  submit  a  Licensee 
Event  Report  (LER)  within  30  days  of 
the  discovery  of  any  ev«it  or  condition 
that  results  in  the  condition  of  the 
nuclear  power  plant,  including  its 
principal  safety  barriers  being  seriously 
degraded  or  in  a  condition  that  is 
outside  the  design  basis  of  the  plant. 

Contrary  to  the  above,  in  October 
1993,  NMPC  did  not  notify  the  NRC 
within  one  hour  of  the  discovery  of  a 
condition  outside  the  design  basis  of  the 
plant,  nor  did  NMPC  submit  a  LER 
within  30  days  of  discovery  of  a 
condition  outside  the  design  basis  of  the 
plant.  Specifically,  with  the  plant 


operating,  NMPC  determined  that  the 
actual  blowout  pressures  of  the  reactor 
and  turbine  building  pressure  relief 
panels  were  in  excess  of  the  buildings' 
design  basis  pressures  identified  in  the 
Unit  1  UFSAR,  and  NMPC  failed  to 
make  and  submit  the  required  reports  in 
the  required  time  periods.  (02024) 

This  is  a  Severity  Level  IV  Violation 
(Supplement  I). 

5.  Licensee  Response  Denying  Violation 

n.B 

The  licensee,  in  disagreeing  with  this 
violation,  noted  that  in  October  of  1993, 
the  calculations  associated  with  the 
oversized  bolts  in  the  blowout  panels 
indicated  that  the  reactor  and  turbine 
building  panels  would  relieve  at 
internal  pressures  of  53  and  60  psf, 
respectively,  and  the  UFSAR  indicated 
that  the  buildings'  design  basis  pressure 
was  in  excess  of  80  (>sf.  The  licensee, 
therefore,  concluded  that  this  situation 
was  not  reportable  even  though  the 
calculated  blowout  pressures  did  exceed 
the  45  psf  nominal  value  for  bolt  failure 
as  indicated  in  the  UFSAR. 

The  licensee  stated  that  in  reaching 
this  conclusion,  it  considered  the 
guidance  in  NUREG-1022,  "Event 
Reporting  Guidehnes  10  CFR  50.72  and 
50.73,"  and  various  statements  in  the 
Federal  Register  (FR)  related  to  the 
reportability  rule.  The  licensee  notes 
that  NUREG-1022  provides  an  example 
where  high  energy  line  break  restraints 
are  not  installed,  but  indicates  that  this 
would  not  be  considered  reportable  if 
analysis  shows  that  the  particular 
missing  restraints  are  not  needed  for 
comphance  with  the  design  basis.  Hie 
Ucensee  further  indicates  that  the 
preamble  to  the  final  rule  in  the  August 
29,  1983,  FR  notes,  in  regard  to  this 
section  of  the  rule,  that  "(itt  is  not 
intended  that  this  paragraph  apply  to 
minor  variations  in  individual 
parameters  or  to  problems  concerning 
single  pieces  of  equipment."  The 
Ucensee  also  noted  that  an  April  8, 1993 
FR  states:  "Furthermore,  the  wording  of 
the  criteria  and  the  guidance  in  the 
preamble  to  the  final  rule  imply  that 
this  impact  on  plant  safety  should  be  at 
a  fairly  high  level,"  and  "Therefore, 
failure,  specification  problems,  and  loss 
of  safety  margins  that  apply  to 
individual  components  are  not 
reportable. unless  they  effect  the  ability 
to  satisfy  plant  safety  fimctions^." 

The  licensee  indicated  that,  based  on 
the  above  guidance,  it  concluded  in 
October  of  1993  that  the  calculated 
blowout  pressures  of  53  and  60  psf  for 
the  reactor  and  turbine  buildings, 
respectively,  would  still  have  the  ability 
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to  satisfy  the  plant  design  basis. 
Specincally,  the  blowout  panels  would 
still  protect  the  buildings' 
superstructure  from  failure,  which  was 
considered  the  plant  design  basis.  The 
licensee  contended  that  the  45  psf  value 
is  not  considered  the  plant  design  basis 
for  reporta^iiity  considerations  and 
none  of  the  principle  safety  barriers  was 
,  seriously  degraded.  Therefore,  the 
Ucensee  does  not  consider  that  this 
condition  was  reportable  given  the 
information  available  in  Octot>er  1993, 
wd  therefore  disagrees  with  this 
violation. 

The  licensee  also  notes  that  the 
description  of  the  violation  in  the 
Notice  of  Violation,  and  particularly,  the 
discussion  of  the  violation  in  the 
transmittal  letter,  suggests  that  the  NRC 
is  applying  a  relatively  recent  regulatory 
position  regarding  the  status  of 
numerical  values  within  the  UFSAR. 
Specifically,  the  licensee  states  that  it 
appears  that  the  NRC  is  considering  all 
statements  and  commitments  in  the 
UFSAR  as  "stand-alone"  requirements. 
The  licensee  further  notes  that  while 
stated  in  the  second  paragraph  on  page 
two  of  the  NOV  transmittal  letter,  but 
not  cited  as  such  in  any  of  the 
violations,  it  appears  that  the  NRC 
considers  that  the  failure  of  the  blowout 
panels  to  function  at  the  UFSAR  stated 
pressure  of  45  psf  is,  in  itself,  a  violation 
of  regulatory  requirements  and  a 
reportable  situation.  The  licensee 
disagrees  with  this  interpretation  of  the 
legal  significance  of  the  UFSAR,  and  is 
participating  with  the  Nuclear  Energy 
Institute  (NEI)  to  initiate  a  dialogue  with 
the  NRC  regarding  the  resolution  of  this 
generic  issue.  The  licensee  further  states 
that  notwithstanding  its  efforts  to  reach 
agreement  on  what  the  interpretation  of 
information  in  the  UFSAR  should  be, 
the  licensee  believes  that  it  is  clear  that 
the  NRC's  regulatory  interpretation  is 
inconsistent  with  the  previously  issued 
guidance  on  reportability  as  referenced 
in  the  licensee's  response. 

6.  NRC  Evaluation  of  Licensee  Response 

The  NRC  agrees  that  the  licensee, 
based  on  its  erroneous  calculations  in 
October  1993,  concluded  that  the 
pressure  relief  panels  would  provide 
relief  at  values  below  the  reactor  and 
turbine  building  superstructure  failure 
pressure  of  80  psf.  While  the  licensee 
clearly  should  have  been  aware  that  the 
pressure  relief  panels  would  provide 
relief  at  values  above  the  80  psf 
superstructure  pressures  if  the 
calculation  had  been  adequately 
performed,  it  is  also  clear  that  the 
licensee  could  not  report  a  condition 
that  it  was  not  aware  of,  even  though  it 
should  have  been  aware  of  the 


condition.  Nonetheless,  the  licensee  was 
aware  that  the  panels'  pressure  relief 
values  calculated  in  1993  were  above 
the  stated  value  of  45  psf  stated  in  the 
UFSAR  at  which  the  panels  were 
supposed  to  provide  relief.  The  NRC 
maintains  that  the  licensee  was  outside 
of  its  design  basis  and  decreased  the 
margin  to  the  pressure  that  would  cause 
building  failure  and,  therefore,  the 
deviation  from  the  UFSAR  should  have 
been  reported  to  the  NRC. 

The  NRC  maintains  thi$  position, 
notwithstanding  the  licensee's 
contention  that  the  guidance  in 
NUREG-1022  would  suggest  that  the 
condition  was  not  reportable.  The  NRC 
believes  that  the  licensee  misinterpreted 
the  NUREG-1022  guidance  and  in  so 
doing,  failed  to  report  the  subject 
condition  to  the  NRC.  Simply  stated,  the 
licensee's  analogy  of  a  missing  high 
energy  line  break  restraint,  which  . 
subsequently  is  analyzed  as  not  being 
required  for  compliance  with  the  design 
basis,  is  not  applicable  to  the  pressure 
relief  panels,  a  single  component  which 
provides  a  significant  function  in 
protecting  the  building  superstructure 
in  the  event  of  an  overpressure  transient 
of  the  reactor  or  turbine  buildings. 

7.  NRC  Conclusion 

The  NRC  concludes  that  the  licensee 
has  not  provided  an  adequate  basis  for 
mitigating  the  civil  penalty. 
Accordingly,  the  NRC  has  determined 
that  a  monetary  civil  penalty  in  the 
amount  of  $50,000  should  be  imposed 
for  the  violations  in  Section  I  of  the  June 
18, 1996  Notice.  In  addition,  the 
licensee  has  not  provided  an  adequate 
basis  for  the  withdrawal  of  Violation 
II.B  in  the  Notice. 

|FR  Doc.  96-31323  Piled  12-9-96;  8:45  am] 

BHJJNG  COOC  7SaO-01-P 


Policy  and  Procedure  for  Enforcement 
Actions;  Policy  Statement 

agency:  Nuclear  Regulatory 
Comraission. 

action:  Policy  statement:  Revision. 

summary:  The  Nuclear  Regulatory 
Commission  (NRC  or  Commission)  is 
amending  its  General  Statement  of 
Policy  and  Procedure  for  Enforcement 
Actions  (Enforcement  Policy)  to  revise 
the  list  of  enforcement  matters  on  which 
the  NRC  stafi  must  consult  with  the 
Commission,  to  modify  the  Policy  to 
provide  that  most  predecisional 
enforcement  conferences  will  be  open  to 
public  observation,  to  clarify  the 
circumstances  in  which  a  licensee- 
identified  violation  will  be  treated  as  a 


non-cited  violation,  and  consideration 
of  risk  in  developing  sanctions. 
DATES:  This  revision  is  effective  on 
December  10, 1996.  Comments  are  due 
on  or  before  January  9, 1997.  The 
change  to  Part  V  of  the  Enforcement 
Policy  concerning  open  predecisional 
enforcement  conferences  does  not  apply 
to  conferences  that-were  announced 
prior  to  the  effiective  date  of  this 
revision. 

ADDRESSES:  Send  written  comments  to: 
The  Secretary  of  the  Commission,  U.S. 
Nuclear  Regulatory  Commission, 
Washington,  DC  20555.  ATTN: 
Docketing  and  Service  Branch.  Deliver 
comments  to:  11555  Rockville  Pike. 
Rockville.  Maryland  20852.  between 
7:45  am  and  4:15  pm.  on  Federal 
workdays.  Copies  of  comments  may  be 
examined  at  the  NRC  Public  Document 
Room,  2120  L  Street.  NW.  (Lower- 
Level),  Washington,  DC. 
FOR  FURTHER  INFORMATION  CONTACT: 
James  Lieberman,  Director,  Office  of 
Enforcement,  U.S.  Nuclear  Regulatory 
Commission,  Washington.  DC  20555 
(301)415-2741. 

SUPPLfMENTARY  INFORMATION:  The 
"General  Statement  of  Policy  and 
Procedure  for  NRC  Enforcement 
Actions"  (Enforcement  Policy  or  Policy) 
was  first  issued  on  September  4,  1980. 
Since  that  time,  the  Enforcement  Policy 
has  been  revised  on  a  number  of 
occasions.  On  June  30,  1995  (60  FR 
34381).  the  Enforcement  Policy  was 
revised  in  its  entirety  and  was  also 
pubhshed  as  NUREG-1600.  The  Policy 
primarily  addresses  violations  by 
licensees  and  certain  non-licensed 
persons,  as  discussed  further  in  footnote 
3  to  Section  I,  Introduction  and  Purpose, 
and  in  Section  X:  Enforcement  Action 
Against  Non-licensees.  As  described 
below,  the  Commission  is  amending  the 
Enforcement  Policy  to  address  issues 
regarding  consultation  with  the 
Commission,  open  predecisional 
enforcement  conferences,  non-cited 
violations,  and  risk-significant 
violations. 

Commissioa  Consultation 

Most  enforcement  decisions  are  made 
at  the  NRC  staff  level.  However,  based 
on  guidance  in  Section  III  of  the 
Enforcement  Policy  "Responsibilities." 
certain  cases  require  formal  Commission 
consultation.  The  practice  of 
Commission  consultation  has  existed 
since  the  Enforcement  Policy  was  first 
published  as  an  interim  Policy  in  1980. 
After  1980,  the  number  of  cases 
requiring  this  type  of  consultation  has 
more  than  doubled.  Most  of  the  criteria 
for  consultation  were  adopted  many 
years  ago,  to  address  particular 
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Commissioner  concerns  or  areas  where 
the  NRC  staff  had  little  experience.  The 
NRC  staff  has  had  substantial 
experience  in  implementing  the 
objectives  of  the  Enforcement  Policy.  It 
is  relatively  rare  that  the  Commission 
deviates  from  the  recommended  NRC 
staff  approach.  Thus,  there  is  less  need 
for  mandatory  Commission  involvement 
in  many  enforcement  matters. 

Based  on  these  factors  and 
considering  the  signiflcant  effort 
currently  expended  in  providing 
Commission  consultation  on 
enforcement  matters,  the  Commission 
has  given  the  NRC  staff  more  flexibility 
to  decide  what  enforcement  issues 
should  be  brought  to  the  Commission's 
attention  because  of  policy  significance, 
controversy,  or  known  Commission 
interest. 

Section  in  of  the  Enforcement  Policy 
is  being  modified  to  delete  the  specific 
requirements  for  consultation  with  the~ 
Commission  before  the  NRC  staff  issues 
enforcement  actions  involving  material 
false  statements,  orders  or  civil 
penalties  to  unlicensed  individuals,  or 
civil  penalties  to  licensed  reactor 
operators.  Because  of  the  egregious 
nature  of  material  false  statement  cases, 
it  is  logical  that  they  would  be 
considered  very  significant  regulatory 
concerns  and  be  categorized  at  Severity 
Level  I  and  require  Commission 
consultation  on  that  basis  (Section  111(3) 
of  the  Enforcement  Policy).  The 
Commission  believes  that  consultation 
regarding  individual  actions  should  be 
based  on  the  merits  of  the  particular 
case.  Further,  under  the  current  Policy, 
civil  penalties  are  not  normally  issued 
to  unlicensed  individuals  or  operators. 
These  cases  would  receive  Commission 
consultation  at  the  request  of  the 
Executive  Director  for  Operations 
(EDO).  The  Commission  receives 
advance  notification  of  all  orders, 
including  those  issued  to  unlicensed 
individuals. 

In  addition,  consultation  will  no 
longer  be  required  when  the  NRC  staff 
exercises  discretion  under  Section 
VI1.B.2  '  and  refrains  from  taking 
enforcement  action  for  certain  violations 
identified  during  extended  shutdowns. 
The  Commission  will  receive  advance 
notification  through  Enforcement 
Notifications  (ENs)  for  the  first  exercise 
of  discretion  for  a  plant  meeting  the 
criteria  of  Section  Vn.B.2.  Notification, 
not  consultation,  will  be  required  when 
the  NRC  staff  exercises  discretion  under 
Section  VII. A.  1  in  matters  in  which  the 
dvil  penalty  to  be  proposed  deviates 


•  After  the  issuance  of  NUREG-1S29,  Section 
Vn.B.3  of  the  Enforcement  Policy  wras  renumbered 
as  Section  VII.B.2. 


fit>m  more  than  two  times  the  amount 
oT  the  base  dvil  penalty.  However,  item 
(2)  of  Section  in  of  the  Policy  is  being 
clarified  to  require  consultation  when 
the  NRC  staff  proposes  a  civil  penalty 
greater  than  3  times  the  Severity  Level 
I  values  shown  in  Table  lA  for  a  single 
violation  or  problem.  The  NRC  staff  will 
continue  to  provide  notification  to  the 
Commission  for  all  dvil  penalties  and 
orders. 

Predecisional  Enforcement  ConfeFences 

Historically,  the  Enforcement  Policy 
has  provided  that  enforcement 
conferences  are  closed  meetings 
between  the  NRC  and  licensees  to 
exchange  information  on  potential 
safety  issues.  Section  V  of  the  current 
Enforcement  Policy  states  that 
conferences,  "are  not  normally  open  to 
the  public  observation."  However,  on 
July  10, 1992,  the  Commission 
established  a  2-year  trial  program  to 
determine  if  the  Policy  should  be 
changed  to  make  most  enforcement 
conferences  open  to  the  public.  On  July 
19, 1994,  the  NRC  announced  that  the 
trial  program  would  be  continued  until 
the  Commission  had  acted  on  the 
enforcement  review  team's 
recommendations. 

The  announcement  of  the  trial 
program  explained  that  the 
Commission's  decision  on  whether  to 
establish  a  permanent  policy  for  making 
enforcement  conferences  open  would  be 
based  on  an  assessment  of  the  iol  lowing 
criteria: 

(1)  Whether  the  fact  that  the 
conference  was  open  impacted  the 
NRC's  ability  to  condud  a  meaningful 
conference  and/or  implement  the  NRC's 
enforcement  program; 

(2)  Whether  the  open  conference 
impeded  the  licensee's  participation  in 
the  conference; 

(3)  Whether  the  NRC  expended  a 
significant  amount  of  resources  in 
making  the  conference  public;  and 

(4)  The  extent  of  public  interest  in 
opening  the  enforcement  conference. 

Under  the  trial  program, 
approximately  25  percent  of  all  eligible 
enforcement  conferences  were  open  to 
public  observation.  Open  enforcement 
conferences  were  conduded  in  each 
regional  office  and  with  various  types  of 
licensees.  Members  of.the  public 
attended  40  of  the  113  open  conferences 
conduded.  In  most  cases,  three  or  fewer 
members  of  the  public  attended.  The 
Commission  received  and  evaluated 
comments  from  licensees  and  members 
of  the  public. 

The  most  significant  concern  in 
allowing  public  observation  at 
enforcement  conferences  was  that  open 
conferences  could  inhibit  open  and 


candid  discussions  between  the  NRC 
and  licensees,  limit  the  free  exchange  of 
information,  reduce  conference 
effediveness,  and  negatively  impad  the 
enforcement  program.  Although 
industry  reiterated  this  concern  during 
the  trial  program,  the  Commission  has 
not  found  that  open  enforcement 
conferences  conduded  during  the  trial 
program  were  substantially  less  frank 
and  open,  nor  was  the  NRC  prevented 
from  obtaining  the  information  required 
to  implement  its  enforcement  program. 
In  some  cases,  the  NRC  staff  needed  to 
ask  licensees  additional  questions,  but 
the  information  ultimately  provided  was 
always  sufficient  to  meet  predecisional 
enforcement  conference  jgoals. 

Opening  predecisionalenforcement 
conferences  is  consistent  with  the 
agency's  prindples  of  good  regulation 
and  normal  agency  policy  ("Staff 
Meetings  Open  to  the  Public;  Final 
PoKcy  Statement,"  59  FR  48340; 
September  20, 1994).  The  intent  of  open 
conferences  is  not  to  maximize  public 
attendance,  but  to  provide  the  public 
with  an  opportunity  to  observe  the 
regulatory  process.  Although  making 
highly  technical  meetings  open  to  the 
public  exposes  participants  to  the  risk 
that  information  may  be  misunderstood 
or  misconstrued,  the  Commission  does 
not  find  that  the  risk  outweighs  the 
public  confidence  gained  by  allowing 
open  observation  of  NRC  prededsional 
enforcement  conferences. 

After  considering  the  impad  on  the 
NRC's  ability  to  exercise  its  regulatory 
and  safety  responsibilities,  the  impact 
on  the  candor  and  openness  of 
communications  during  enforcement 
conferences,  the  impad  on  NRC 
resources,  and  the  benefit  to  the  public, 
the  Commission  has  dedded  to  modify 
the  Enforcement  Policy  to  provide  that 
most  conferences  will  be  open  to  public 
observation.  However,  as  for  any  public 
meeting,  the  NRC  retains  the  discretion 
to  close  the  conference  for  a  spedfic 
case.  The  criteria  for  dosing  conferences 
are  currently  addressed  in  Sedion  V  of 
the  Enforcement  Policy.  With  two 
additions,  these  criteria  will  continue  to 
be  used.  The  changes  involve  opening  a 
conference  if  it  is  based  on  an  NRC 
Office  of  Investigations  (OI)  report  that 
has  been  publidy  disclosed  and 
providing  flexibility  to  open  or  dose  a 
conference  with  the  approval  of  the 
Executive  Diredor  for  Operations.  The 
Enforcement  PoHcy  will  continue  to 
emphasize  that  predecisional 
enforcement  conferences  are  open  for 
public  observation  and  not  participation 
consistent  with  the  NRC's  policy  on 
open  meetings.  The  change  to  the 
Enforcement  PoUcy  that  opens 
prededsional  enforcement  conferences 
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will  be  applied  to  conferences  for  which 
the  date  is  announced  after  the  effective 
date  of  this  revision. 

Non-Cited  Violations 

The  Enforcement  Policy  provides 
examples  of  when  discretion  generally 
should  be  considered  for  departing  from 
the  normal  approach  under  the  Policy. 
Section  VILB.l.  addresses  non-cited 
violaticms  (NCVs)  which  are  used  to 
recognize  the  existence  of  a  legal 
violation  but  are  not  formal  violations. 
NCVs  are  used  to  provide  an  incentive 
to  licensees  to  identify  and  correct 
violations.  Criterion  l.(a).  in  Section 
Vn.B.l.  is  a  Severity  Level  IV  violation 
that  was  "identified  by  the  licensee, 
including  identification  through  an 
event" 

This  discretion  is  normally  used 
when  the  licensee  identifles  and 
corrects  a  non-recurring  violation. 
However,  this  provision  is  not  normally 
used  for  violations  that  meet  the  criteria 
for  Severity  Level  III  violations,  and 
where  the  circumstances  justify 
characterization  at  Severity  Level  IV. 
Such  cases  normally  are  the  more 
significant  Severity  Level  IV  violations. 
In  addition,  the  NRC  has  considered 
whether  this  exercise  of  discretion 
should  normally  be  used  in  cases 
involving  violations  identified  through 
an  event.  If  the  root  cause  of  the  event 
is  obvious  or  the  licensee  had  prior 
opportunity  to  identify  the  problem  but 
felled  to  take  action  that  would  have 
prevented  the  event,  the  licensee  should 
not  be  rewarded  by  the  NRC's  exercising 
discretion  not  to  cite  the  violation.  On 
the  other  hand,  there  may  be  cases 
when,  notwithstanding  a  self-disclosing 
violaticm,  the  licensee  demonstrated 
initiative  in  identifying  the  violation's 
root  cause.  In  such  a  case,  an  NCV  may 
be  appropriate. 

In  general,  when  the  licensee's 
identification  is  through  an  event, 
discretion  should  only  be  exercised 
when  the  licensee  has  demonstrated 
initiative.  Further,  the  violation  should 
be  cited  if  it  caused  the  event,  the  cause 
is  obvious,  or  a  clear  opportunity 
existed  to  identify  the  violation  and  take 
action  to  prevent  the  event.  The 
Commission  believes  that  the 
Enforcement  Policy  should  be  clarified 
by  deleting  the  reference  to 
identification  through  an  event  in  the 
criterion  in  Section  VII.B.l.(a)  to  make 
it  clear  that  use  of  discretion  is  not 
automatic  if  the  violation  is  identified 
through  a  self-disclosing  event. 

Risk-significant  Violations 

In  evaluating  violations  for 
enforcement,  the  higher  the  risk  from  a 
violation,  the  greater  the  severity  level 


and  sanction  should  be.  However,  the 
converse  is  not  necessarily  true;  low  risk 
should  not  necessarily  result  in  no 
sanction  or  a  minor  violation  being 
cited.  Tbis  is  because  many  violations, 
although  having  low  risk  significance, 
may  indicate  a  broader  problem,  often 
indicative  of  a  programmatic  licensee 
failure  to  comply  with  NRC 
requirements  and,  therefore,  have  a  high 
regulatory  significance. 

The  Enforcement  Policy  currently 
does  not  address  risk  explicitly,  except 
in  Section  VII.A.l.e,  which  addresses 
the  escalation  of  enforcement  sanctions 
in  situations  when  the  excessive 
duration  of  a  problem  has  resulted  in  a 
substantial  increase  in  risk.  Although 
there  is  inherent  discretion  In  the 
Enforcement  Policy  to  increase  Severity 
Levels  and  sanctions  based  on  risk,  the 
Commission  believes  it  is  appropriate  to 
modify  the  Policy  to  state  the 
consideration  of  risk  aspects  more  : 
clearly. 

In  analyzing  risk,  the  NRC  recognizes 
the  uncertainties  associated  with  risk 
assessment.  Generally,  qualitative  rather 
than  quantitative  risk  assessments  are 
made  given  the  number  of  variables 
associated  with  risk  assessment.  Risk 
should  be  a  consideration  in  proposing 
enforcement  actions,  but  not  necessarily 
determinatative.  In  developing  higher 
civil  penalties,  the  Commission  intends 
to  consider,  where  appropriate, 
assessing  separate  civil  penahies  for 
each  violation  that  is  aggregated  into  a 
Severity  Level  II  problem. 

Therefore,  to  provide  sufRcient 
discretion  to  be  able  to  appropriately 
consider  risk  in  enforcement  decisions. 
Section  IV  of  the  Policy  is  being 
modified  to  state  that  in  considering  the 
significance  of  a  violation,  the  NRC 
considers  the  technical  significance,  i.e., 
actual  and  potential  consequences,  and 
the  regulatory  significance;  and  that  in 
evaluating  the  technical  significance, 
risk  is  an  appropriate  consideration. 
Further.  Section  Vnj\.l.(e)  is  being 
modified  to  state  that  exercise  of 
discretion  should  be  considered  in 
situations  where  the  violation  has 
resulted  in  a  substantial  increase  in  risk, 
including  cases  in  which  the  duration  of 
the  violation  has  contributed  to  the 
substantial  increase. 

Paperwork  Reduction  Act  Statement 

This  policy  statement  does  not 
contain  a  new  or  amended  information 
collection  requirement  subject  to  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3501  et  seq.).  Existing 
requirements  were  approved  by  the 
Office  of  Management  aqd  Budget,    '  ' 
approval  number  3150-0011.  The    »  . 
approved  information  collection 


requirements  contained  in  this  policy 
statement  appear  in  Section  VII.C. 

Public  Protection  Notification 

The  NRC  may  not  conduct  or  sponsor, 
and  a  person  is  not  required  to  respond 
to,  a  collection  of  information  unless  it 
displays  a  currently  valid  OMB  control 
number.  " 

Small  Buffine8»  Regulatory  Enforcement 
Fairness  Act 

In  accordance  with  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996.  the  NRC  has 
determined  that  this  action  is  not  a 
major  rule  and  has  verified  this 
determination  with  the  Office  of 
Information  and  Regulatory  Affairs  of 
OMB. 

Accordingly,  the  NRC  Enforcement 
Policy  is  amended  by  revising  Section 
m.  the  first  paragraph  in  Section  IV, 
Section  V,  and  Sections  VII.A.l.(e)  and 
VII.B.l(a)  to  read  as  follows: 

GENERAL  STATEMENT  OF  POUCY 
AND  PROCEDURE  FOR  NRC 
ENFORCEMENT  ACTIONS 


Dl.  Responsibilities    . 

The  Executive  Director  for  Operations 
(EDO)  and  the  principal  enforcement 
officers  of  the  NRC,  the  Deputy 
Executive  Director  for  Nuclear  Material 
Safety,  Safeguards  and  Operations 
Support  (DEDS),  and  the  Deputy 
Executive  Director  for  Nuclear  Reactor 
Regulation,  Regional  Operations,  and 
Research  (DEDR),  have  been  delegc^ted 
the  authority  to  approve  or  issue  all 
escalated  enforcement  actions.^  The 
DEDS  is  responsible  to  the  EDO  for  the 
NRC  enforcement  programs.  The  Office 
of  Enforcement  (OE)  exercises  oversight 
of  and  implements  the  NRC 
enforcement  programs.  The  Director, 
OE,  acts  for  the  Deputy  Executive 
Directors  in  enforcement  matters  in 
their  absence  or  as  delegated. 

Subject  to  the  oversight  and  direction 
of  OE,  and  with  the  approval  of  the 
appropriate  Deputy  Executive  Director, 
where  necessary,  the  regional  offices 
normally  issue  Notices  of  Violation  and 
proposed  civil  penalties.  However, 
subject  to  the  same  oversight  as  the 
regional  ofHces,  the  Office  of  Nuclear 
Reactor  Regulation  (NRR)  and  the  Office 
of  Nuclear  Material  Safety  and 
Safeguards  (NMSS)  may  also  issue 
Notices  of  Violation  and  proposed  civil 
penalties  for  certain  activities. 


''  The  lenn  "eacalated  enforcement  action"  as 
used  in  this  policy  means  a  Notice  of  Violation  or 
civil  penalty  for  any  Severity  Level  I,  U,  or  IIJ 
violation  (or  problem)  or  any  order  based  upon  a 
violation. 
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Enforcement  orders  are  normally  issued 
by  a  Deputy  Executive  Director  or  tbe 
Director,  OE.  However,  orders  may  also 
be  issued  by  the  EDO,  especially  those 
involving  the  more  significant  matters. 
The  Directors  of  NRR  and  NMSS  have 
also  been  delegated  authority  to  issue 
orders,  but  it  is  expected  that  normal 
use  of  this  authority  by  NRR  and  NMSS 
will  be  confined  to  actions  not 
associated  with  compliance  issues.  The 
Director,  Office  of  the  Controller,  has 
been  delegated  the  authority  to  issue 
orders  where  licensees  violate 
Commission  regulations  by  nonpayment 
of  license  and  inspection  fees. 

In  recognition  tnat  the  regulation  of 
nuclear  activities  in  many  cases  does 
not  lend  itself  to  a  mechanistic 
treatment,  judgment  and  discretion 
must  be  exercised  in  determining  the 
severity  levels  of  the  violations  and  the 
appropriate  enforcement  sanctions, 
including  the  decision  to  issue  a  Notice 
of  Violation,  or  to  propose  or  impose  a 
civil  penalty  and  the  amount  of  this 
penalty,  after  considering  the  general 
principles  of  this  statement  of  policy 
and  the  technical  significance  of  the 
violations  and  the  surrounding 
circumstances. 

Unless  Commission  consultation  or 
notification  is  required  by  this  policy, 
the  NRC  staff  may  depart,  where 
warranted  in  the  public's  interest,  from 
this  policy  as  provided  in  Section  Vn. 
"Exercise  of  Enforcement  Discretion." 
The  Commission  will  be  provided 
written  notification  of  all  enforcement 
actions  involving  civil  penalties  or 
orders.  The  Commission  will  also  be 
provided  notice  the  first  time  that 
discretion  is  exercised  for  a  plant 
meeting  the  criteria  of  Section  VII.B.2. 
In  addition,  the  Commission  will  be 
consulted  prior  to  taking  action  in  the 
following  situations  (unless  the  urgency 
of  the  situation  dictates  immediate 
action): 

(1)  An  action  affecting  a  licensee's 
operation  that  requires  balancing  the 
public  health  and  safety  or  common 
defense  and  security  implications  of  not 
operating  with  the  potential  radiological 
or  other  hazards  associated  with 
continued  operation; 

(2)  Proposals  to  impose  a  civil  penalty 
greater  than  3  times  the  Severity  Level 

I  values  shown  in  Table  lA  for  a  single 
violation  or  problem; 

(3)  Any  proposed  enforcement  action 
that  involves  a  Severity  Level  I 
violation; 

(4)  Any  action  the  EDO  believes 
warrants  Commission  involvement; 

(5)  Any  proposed  enforcement  case 
involving  an  Office  of  Investigations 
(OI)  report  where  the  NRC  staff  (other 
than  the  OI  staff)  does  not  arrive  at  the 


same  conclusions  as  those  in  the  OI 
report  concerning  issues  of  intent  if  the 
Director  of  OI  concludes  that 
Commission  consultation  is  warranted: 
and 

(6)  Any  proposed  enforcement  action 
on  which  the  Commission  asks  to  be 
consulted. 

IV.  Severity  of  Violations 

Regulatory  requirements'  have 
varying  degrees  of  safety,  safeguards,  or 
environmental  significance.  Therefore, 
the  relative  importance  of  each 
violation,  including  both  the  technical 
significance  and  the  regulatory 
significance,  is  evaluated  as  the  first 
step  in  the  enforcement  process.  In 
considering  the  significance  of  a 
violation,  the  staff  considers  the 
technical  significance,  i.e.,  actual  and 
potential  consequences,  and  the 
regulatory  significance.  In  evaluating 
the  technical  significance,  risk  is  an 
appropriate  consideration. 
***** 

Vt  Predecisional  Enforcement 
Conferences 

Whenever  the  NRC  has  learned  of  the 
existence  of  a  potential  violation  for 
which  escalated  enforcement  action 
appears  to  be  warranted,  or  recurring 
nonconformance  on  the  part  of  a 
vendor,  the  NRC  may  provide  an 
opportunity  for  a  predecisional 
enforcement  conference  with  the 
licensee,  vendor,  or  other  person  before 
taking  enforcement  action.  The  purpose 
of  the  conference  is  to  obtain 
information  that  will  assist  the  NRC  in 
determining  the  appropriate 
enforcement  action,  such  as:  (1)  a 
common  understanding  of  facts,  root 
causes  and  missed  opportunities 
associated  with  the  apparent  violations, 

(2)  a  common  understanding  of 
corrective  action  taken  or  planned,  and 

(3)  a  common  understanding  of  the 
significance  of  issues  and  the  need  for 
lasting  comprehensive  corrective  action. 

If  the  NRC  concludes  that  it  has 
sufficient  information  to  make  an 
informed  enforcement  decision,  a 
conference  will  not  normally  be  held 
unless  the  licensee  requests  it.  However, 
an  opportunity  for  a  conference  will 
normally  be  provided  before  issuing  an 
order  based  on  a  violation  of  the  rule  on 
Deliberate  Misconduct  or  a  civil  penalty 
to  an  unlicensed  person.  If  a  conference 
is  not  held,  the  licensee  will  normally 
be  requested  to  provide  a  written 
response  to  an  inspection  report,  if  . 


'The  tenn  "requirement"  as  used  in  this  policy 
means  a  legally  binding  requirement  such  as  a 
statute,  regulation,  license  condition,  technical 
speciflcation,  or  order. 


issued,  as  to  the  licensee's  views  on  the 
apparent  violations  and  their  root 
causes  and  a  description  of  planned  or 
implemented  corrective  action. 

During  the  predecisional  enforcement 
conference,  the  licensee,  vendor,  or 
other  persons  will  be  given  an 
opportimity  to  provide  information 
consistent  with  the  purpose  of  the 
conference,  including  an  explanation  to 
the  NRC  of  the  immediate  corrective 
actions  (if  any)  that  were  taken 
following  identification  of  the  potential 
violation  or  nonconformance  and  the 
long-term  comprehensive  actions  that 
were  taken  or  will  be  taken  to  prevent 
recurrence.  Licensees,  vendors,  or  other 
persons  will  be  told  when  a  meeting  is 
a  predecisional  enforcement  conference. 

A  predecisional  enforcement 
conference  is  a  meeting  between  the 
NRC  and  the  licensee.  Conferences  are 
normally  held  in  the  regional  offices 
and  are  normally  open  to  public 
observation.  Conferences  will  not 
normally  be  open  to  the  public  if  the 
enforcement  action  being  contemplated: 

(1)  Would  be  taken  against  an 
individual,  or  if  the  action,  though  not 
taken  against  an  individual,  turns  on 
whether  an  individual  has  committed 
wrongdoing; 

(2)  Involves  significant  personnel 
failures  where  the  NRC  has  requested 
that  the  individual(s)  involved  be 
present  at  the  conference; 

(3)  Is  based  on  the  findings  of  an  NRC 
Office  of  Investigations  report  that  has 
not  been  publicly  disclosed;  or 

(4)  Involves  safeguards  information. 
Privacy  Act  information,  or  information 
which  could  be  considered  proprietary: 

In  addition,  conferences  will  not 
normally  be  open  to  the  public  if: 

(5)  The  conference  involves  medical 
misadministrations  or  overexposures 
and  the  conference  cannot  be  conducted 
without  disclosing  the  exposed 
individual's  name;  or 

(6)  The  conference  will  be  conducted 
by  telephone  or  the  conference  will  be 
conducted  at  a  relatively  small 
licensee's  facility. 

Notwithstanding  meeting  any  of  these 

criteria,  a  conference  may  still  be  open 
if  the  conference  involves  issues  related 
to  an  ongoing  adjudicatory  proceeding 
with  one  or  more  intervenors  or  where 
the  evidentiary  basis  for  the  conference 
is  a  matter  of  public  record,  such  as  an 
adjodicatory  decision  by  the 
Department  of  Labor.  In  addition, 
notwithstanding  the  above  normal 
criteria  for  opening  or  closing 
conferences,  with  the  approval  of  the 
Executive  Director  for  Operations, 
conferences  may  either  he  open  or 
closed  to  the  public  after  balancing  the 
benefit  of  the  public  observation  against 
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the  potential  impact  on  the  agency'*  . 
decision-making  process  in  a  particular 
case. 

The  NRC  will  notify  the  licensee  that 
the  conference  will  be  open  to  public 
observation.  Consistent  with  the 
agency's  policy  on  open  meetings,  "Staff 
Meetings  Open  to  Public,"  published 
September  20, 1994  (59  FR  48340).  the 
NRC  intends  to  announce  open 
conferences  normally  at  least  10 
working  days  in  advance  of  conferences 
through  (1)  notices  posted  in  the  Public 
Docimient  Room,  (2)  a  toll-free 
telephone  recording  at  800-952-9674, 
(3)  a  toll-free  electronic  bulletin  board  at 
800-952-9676,  and  on  the  World  Wide 
Web  at  the  NRC  Office  of  Enforcement 
homepage  (www.nrc.gov/OE).  In 
addition,  the  NRC  normally  will  also 
issue  a  press  release  and  notify 
appropriate  State  liaison  officers  that  a 
predecisional  enforcement  conference 
has  been  scheduled  and  that  it  is  open 
to  public  observation. 

The  public  attending  open 
conferences  may  observe  but  not 
participate  in  the  conference.  It  is  noted 
that  the  purpose  of  conducting  open 
conferences  is  not  to  maximize  public 
attendance,  but  rather  to  provide  the 
public  with  opportunities  to  be 
informed  of  NRC  activities  consistent 
with  the  NRC's  ability  to  exercise  its 
regulatory  and  safety  responsibilities. 
Therefore,  members  of  the  public  will 
be  allowed  access  to  the  NRC  regional 
offices  to  attend  open  enforcement 
conferences  in  accordance  with  the 
"Standard  Operating  Procedures  for 
Providing  Security  Support  for  NRC 
Hearings  and  Meetings,"  published 
November  1,  1991  (.56  FR  56251).  These 
pro<*dures  provide  that  visitors  may  be 
subject  to  personnel  screening,  that 
signs,  banners,  posters,  etc.,  not  larger 
than  18"  be  permitted,  and  that 
disruptive  persons  may  be  removed. 
The  open  conference  will  be  terminated 
if  disruption  interferes  with  a  successful 
conference.  NRC's  Predecisional 
Enforcement  Conferences  (whether  open 
or  closed)  normally  will  be  held  at  the 
NRC's  regional  offices  or  in  NRC 
Headquarters  Offices  and  not  in  the 
vicinity  of  the  licensee's  facility. 

Members  of  the  public  attending  open 
confierences  will  be  reminded  that  (1) 
the  apparent  violations  discussed  at 
predecisional  enforcement  conferences 
are  subject  to  further  review  and  may  be 
subject  to  change  prior  to  any  resulting 
enforcement  action  and  (2)  the 
statements  of  views  or  expressions  of 
opinion  made  by  NRC  employees  at 
predecisional  enforcement  conferences, 
or  the  lack  thereof,  are  not  intended  to 
represent  final  determinations  or  beliefs. 


When  needed  to  protect  the  public 
health  and  safety  or  common  defense 
and  security,  escalated  enforcement 
action,  such  as  the  issuance  of  an 
immediately  effective  order, 'will  be 
taken  before  the  conference.  In  these 
cases,  a  conference  may  be  held  after  the 
escalated  enforcement  action  is  taken. 

Vn.  Exercise  of  Discretion  < ' '  "* 


A.  Escalation  of  Enforcement  Sanctions 


(e)  Situations  when  the  violation 
results  in  a  substantial  increase  in  risk, 
including  cases  in  which  the  duration  of 
the  violation  has  contributed  to  the 
substantial  increase;  ...     ; 


B.  Mitigation  of  Enforcement  Sanctions 

«  •  »  •  •  '^        "T   '  ' 

1.  Licensee-Identified  Severity  Level 
TV  Violations.  The  NRC,  with  the 
approval  of  the  Regional  Administrator 
or  his  or  her  designee,  may  refrain  from 
issuing  a  Notice  of  Violation  for  a 
Severity  Level  FV  violation  that  is 
documented  in  an  inspection  report  (or 
-official  field  notes  for  some  material 
cases)  and  described  therein  as  a  Non- 
Cited  Violation  (NGV)  provided  that  the 
inspection  report  includes  a  brief 
description  of  the  corrective  action  and 
that  the  violation  meets  all  of  the 
following  criteria: 

(a)  It  was  identified  by  the  licensee; 

•        *        •        *        • 

Dstcd  at  Rockville,  MD.  this  4th  day  of 
December,  1996. 

For  the  Nuclear  Regulatory  Commission. 
John  C  Hoyle, 
Secretary  of  the  Commission. 
[FR  Doc.  96-31319  Filed  12-9-96;  8:45  am) 

BIUJNG  COOE  7990-01-P 


POSTAL  RATE  COMMISSION 

Sunshine  Act  Meeting 

NAME  OF  agency:  Postal  Rate  '"  . 

Commission. 

TIME  AND  DATE:  2:30  p.m.  on  E)ecember 

9,  1996. 

PU^CE:  Conference  Room,  1333  H  Street, 
NW..  Suite  300,  Washington,  DC  20268. 

STATUS:  Closed. 

MATTERS  TO  BE  CONSiOERQ):  Issues  in 
Docket  No.  C96-1. 

CONTACT  PERSON  FOR  MORE  INFORMATlbN: 
Margaret  P.  Crenshaw,  Secretary,  Postal 
Rate  Commission,  Suite  300, 1333  H 


Stioet.  NW.,  Washington,  DC  20268- 

0001,  Telephone  (202)  789-6840. 

Margaret  P.  Crcnthaw, 

Secretary. 

(FR  Doc.  9&-31406  Filed  12-6-96;  10:50  am) 

MLUNQCOOC  771»-FW-P 


BQSTAL  SERVICE 

Sunshine  Act  Meeting;  Board  of 
Qovemors 

Notice  of  Vote  to  Close  Meeting 

At  its  meeting  on  December  2, 1996, 
the  Board  of  Governors  of  the  United 
States  Postal  Service  voted  unanimously 
to  close  to  public  Observation  its 
meeting  scheduled  for  January  6, 1997, 
in  Washington,  D.C.  The  members  will 
be  briefed  on:  (1)  Classroom  Publication 
Prices;  (2)  a  proposed  filing  with  the 
Postal  Rate  Commission  for  Parcels;  and 
(3)  will  consider  funding  approval  for 
International  Service  Centers. 

The  meeting  is  expected  to  be 
attended  by  the  following  persons: 
Governors  Alvarado,  Daniels,  del  Jimco, 
Dyhrkopp,  Fineman,  Mackie, 
McWherter,  Rider  and  Winters; 
Postmaster  General  Runyon,  Deputy 
Postmaster  General  Coughlin,  Secretary 
to  the  Board  Koerber,  and  General 
Counsel  Elcano. 

As  to  the  first  and  second  item,  the 
Board  determined  that  pursuant  to 
section  552b(c)(3)  of  title  5,  United 
States  Code,  and  section  7.3(c)  of  title 
39,  Code  of  Federal  Regulations,  this 
portion  of  the  meeting  is  exempt  from 
the  o{)en  meeting  requirement  of  the 
Government  in  the  Sunshine  Act  (5 
U.S.C.  552b(b)l  because  it  is  likely  to 
disclose  information  in  connection  with 
proceedings  under  Chapter  36  of  title 
39,^  United  States  Code  (having  to  do 
with  postal  ratemaking,  mail 
classification  and  changes  in  postal 
services),  which  is  specifically 
exempted  from  disclosure  by  section 
410(c)  of  title  39,  United  States  Code. 

The  Board  has  determined  further  that 
pursuant  to  section  552b(c)(10)  of  title  5, 
United  States  Code,  and  section  7.3(j)  of 
title  39,  Code  of  Federal  Regulations,  the 
discussion  is  exempt  because  it  is  likely 
to  specifically  concern  participation  of 
the  Postal  Service  in  a  civil  action  or 
proceeding  involving  a  determination 
on  the  record  after  opportunity  for  a 
hearing. 

As  to  the  third  term,  the  Board 
determined  that  pursuant  to  section 
552b(c)  (3)  and  (10)  of  title  5,  United 
States  Code;  and  section  410(c)  (2)  and 
(3)  of  title  39,  United  States  Code;  and 
8ection7.3  (c)  and  (i)  of  title  39,  Code  of 
Federal  Regulations,  the  meeting  is 
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exempt  from  the  open  meeting 
reqiiirement  of  the  Government  in  the 
Sunshine  Act  [5  U.S.C.  552b(b)). 

The  Board  further  determined  that  the 
public  interest  does  not  require  that  the 
Board's  discussion  of  these  matters  be 
open  to  the  public. 

In  accordance  with  section  552b(fHl) 
of  title  5.  United  States  Code,  and 
section  7.6(a)  of  title  39,  Ckxie  of  Federal 
Regulations,  the  General  Coimsel  of  the 
United  Stotes  Postal  Service  has 
cotified  that  in  her  opinion  the  meeting 
may  properly  be  closed  to  public 
observation  piusuant  to  section  552b(c) 
(3),  (9)  and  (10)  of  title  5,  United  States 
Code;  section  410(c).  (2)  and  (3)  of  title 
39,  United  States  Code;  and  section 
7.3(c),  (i)  and  (j)  of  tiUe  39,  Code  of 
Federal  Regulations. 

Requests  for  information  about  the 
meeting  should  be  addressed  to  the 
Secretary  of  the  Board,  Thomas  J. 
Koerber,  at  (202)  268-4800. 


was  properly  closed  to  public 
observation,  pursuant  to  section  552b(c) 
(2),  (6)  and  (7)  of  Title  5,  United  States 
Code;  and  section  7.3  (b),  (f)  and  (g)  of 
Tide  39,  Code  of  Fedeial  Regulations. 
TluHiiw  J.  Koeriiar, 
Secretary. 

[FR  Doc  96-31444  Filed  12-6-96;  12:44  pm] 
aajjn  oooc  ms-ts-n 


I  J.  KowImt, 

Secretary. 

(FR  Doc  96-31443  Filed  12-6-46;  12:44  pm] 

MUMQ  COM  7n»-1S-ll 


Sunshine  Act  Meeting;  Board  of 
Oovemora 

Amendment  to  Cloeed  Meeting 
Agenda 

Federal  Register  Qtation  of  Previous 
Announconent:  61  FR  58431.  November 
14, 1996,  and  61  FR  59473,  November 
22, 1996. 

PREVKMJSLV  ANNOUNCED  DATE  OF 
MEETMQ:  December  2, 1996. 
CHANGE:  Addition  of  the  following  items 
to  the  closed  meeting  agenda: 

1.  Consideration  of  Compensation 
Issues. 

2.  Consideration  of  Purchasing 
Procedures. 

CONTACT  PERSON  FOR  MORE  MFORMATION: 
Thomas  J.  Koerber,  (202)  268-4800. 

At  its  meeting  on  December  2, 1996, 
the  Board  of  Governors  of  the  United 
States  Postal  Service  voted  imanimously 
to  add  to  the  agenda  consideration  of  (1) 
compensation  issues,  and  (2)  piuchasing 
proced\u«s,  and  that  discussion  on  the 
items  was  closed  to  the  public  pursuant 
to  section  552b(c)  (2).  (6)  and  (7)  of  title 
5,  United  States  Code;  and  section  7.3 
(b),  (f)  and  (g)  of  tiUe  39,  Code  of  Federal 
Regulations,  and  that  no  earlier 
annoimcement  was  possible. 

In  accordance  with  section  552b(f)(l) 
of  title  5,  United  States  Code,  and 
section  7.6(a)  of  title  39,  Code  of  Federal 
Regulations,  the  General  Coimsel  of  the 
United  States  Postal  Service  has 
certified  that  in  her  opinion  the  meeting 


SECURITIES  AND  EXCHANGE 

[ReL  No.  IC-223W;  No.  812-102»q 

MMmd  National  Ufa  hieurance 
Company,  etal. 

December  4, 1996. 

AQBICY:  Securities  and  Exchange 
Commissicm  ("Commission"). 
action:  Notice  of  Application  for  an 
Exemption  pursuant  to  the  Investment 
Company  Act  of  1940  (the  "1940  Act"). 

APPUCANTS:  Midland  National  Life 
Insurance  Company  ("Midland"), 
Midland  National  Life  Separate  Account 
A  ("Separate  Accoimt  A"),  Midland 
National  Life  Separate  Accoimt  C 
("Separate  Account  C,"  together  with 
Separate  Accoimt  A.  the  "Midland 
Separate  Accounta"),  Investors  Life 
Insurance  Company  of  Nebraska 
("Investors"),  Investors  Life  Separate 
Accoimt  B  ("Separate  Account  B"),  and 
Investors  life  Separate  Account  D 
("Separate  Accoimt  D,"  together  Mrith 
Separate  Account  B,  the  "Investors 
Separate  Accounta"). 
RELEVANT  IMO  ACT  SECTIONS:  Order 
requested  pursuant  to  Section  17(b) 
granting  an  exemption  from  the 
provisions  of  Section  17(a). 
SUMMARY  OF  APPUCATION:  Applicanta 
seek  an  order  of  exemption  to  the  extent 
necessary  to  permit  a  transfer  of  assets 
and  assumption  of  liabilities  of  Separate 
Account  B  by  Separate  Account  A  and 
of  Separate  Account  D  by  Separate 
Account  C 

FNJNQ  DATE:  The  application  was  filed 
on  July  15, 1996,  and  amended  on 
December  2, 1996. 

HEARWQ  OR  NOTIFICATXM  OF  HEARMQ:  An 
order  granting  the  appUcation  will  be 
issued  unless  the  Commission  orders  a 
hearing.  Interested  f>ersons  may  request 
a  hearing  by  writing  to  the  Secretary  of 
the  Commission  and  serving  Applicanta 
with  a  copy  of  the  request,  personally  or 
by  mail.  Hearing  requesta  must  be 
received  by  the  Commission  by  5:30 
p.m.  on  December  30, 1996,  and  must  be 
accompanied  by  proof  of  service  on 
Applicanta  in  the  form  of  an  affidavit  or, 
for  lawyers,  a  certificate  of  service. 


Hearing  requesta  should  state  the  nature 
of  the  writer's  interest,  the  reason  for  the 
request,  and  the  issues  contested. 
Persons  may  request  notification  of  a 
hearing  by  writing  to  the  Secretary  of 
the  C(munission. 

ADDRESSES:  Secretary,  Securities  and 
Exchange  Commission,  450  5th  Street, 
N.W.,  Washington.  D.C  20549. 
Applicanta,  c/o  Jack  L  Briggs,  Esq.. 
KUdland  National  Life  Insurance 
Company,  One  Midland  Plaza,  Sioux 
Falls,  South  Dakota  57193. 
FOR  FURTHER  MFORMATION  CONTACT: 
Michael  Koffler,  Law  Cleik  or  Kevin  M. 
Kirchoff,  Branch  Chief,  Office  of 
Insurance  Producta  (Division  of 
Investmrait  Management),  at  (202)  942- 
0670. 

SUPPLEMENTARY  MFORMATION:  The 
following  is  a  summary  of  the 
application;  the  complete  application  is 
avail^le  for  a  fee  from  the  Public 
Reference  Branch  of  the  Commission. 

Applicanta'  Representations 

1.  Midland,  a  South  Dakota  stodi  life 
insurance  company,  is  a  wholly-owned 
subsidiary  of  Sammons  Enterprises,  Iik:. 

2.  Midland  estabUshed  the  Midland 
Separate  Accounta  as  separate  accounta 
pursuant  to  South  Dakota  law.  Each  of 
the  Midland  Separate  Accounta  is  a 
"separata  account,"  as  defined  by 
Section  2(a)(37)  of  the  1940  Act,  and  is 
registered  with  the  Commission 
pursuant  to  the  1940  Act  as  a  unit 
investment  trust. 

3.  Certain  variable  life  insurance 
contracta  sponsored  by  Midland  and 
issued  through  Separate  Account  A  are 
registered  with  the  Commission 
pursuant  to  the  Securities  Act  of  1933 
(the  "Securities  Act").  Certain  vartable 
annuity  ccmtracta  sponsored  by  Midland 
and  issued  through  Separate  Account  C 
are  registered  with  the  Commission 
pursuant  to  the  Securities  Act. 

4.  Eadi  of  the  Midland  Separate 
Accounta  is  divided  into  ten  investment 
divisions,  each  of  i^ch  investe 
exclusively  in  shares  of  a  corresponding 
portfolio  of  Variable  Insurance  Producta 
Fund  or  Vartable  Insurance  Producta 
Fund  n  (together,  the  "funds"),  open- 
end  management  investment  companies 
registered  with  the  Commission 
pursuant  to  the  1940  Act. 

5.  Investors,  a  South  Dakota  stock  life 
insurance  company,  is  a  subsidiary  of 
Midland. 

6.  Investors  established  the  Investors 
Separate  Accounta  as  separate  accounta 
pursuant  to  South  Dakota  law.  Each  of 
the  Investors  Separate  Accounta  is  a 
"separate  account,"  As  defined  by 
Section  2(a)(37)  of  the  1940  Act,  and  is 
registered  with  the  Commission 
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.  pursuant  to  the  1940  Act  as  a  unit 
investment  trust. 

7.  Certain  variable  life  insurance 
contracts  sponsored  by  Investors  and 
issued  through  Separate  Account  B  are 
registered  with  the  Commission 
pursuant  to  the  Securities  Act.  Certain 
variable  annuity  contracts  sponsored  by 

'  Investors  and  issued  through  Se[>arate 
Account  D  are  registered  with  the 
Commission  pursuant  to  the  Securities 
Act. 

8.  Each  of  the  Investors  Separate 
Accounts  is  divided  into  ten  investment 
divisions,  each  of  which  invests 
exclusively  in  shares  of  a  corresponding 
portfolio  of  the  Funds. 

9.  Midland  and  Investors  have 
determined  to  engage  in  transactions 
whereby  Investors  will  be  reorganized 
%vith  and  merged  into  Midland,  with 
Midland  as  the  surviving  corporation 
(such  transactions,  collectively,  the 
"Reorganization").  Prior  to  the  effective 
date  of  the  Reorganization,  an 
Agreement  and  Plan  of  Reorganization 
(the  "Agreement")  will  have  been 
approved  and  adopted  by  the  respective 
Boards  of  Directors  of  Midland  and 
Investors,  the  South  Dakota  Division  of 
Insurance  and  any  other  applicable 
regulatory  authority. 

10.  On  the  effective  date  of  the 
Reorganization:  (a)  Midland  will  assume 
ownership  of  all  the  assets  of  Investors, 
including  all  the  assets  held  in  the 
Investors  Separate  Accounts;  (b) 
Midland  will  conduct  the  business 
presently  conducted  by  Investors,  and 
will  be  responsible  for  satisfaction  of  all 
of  the  liabilities  and  obligations  of 
Investors;  and  (c)  Investors  will  cease  to 
exist  as  a  separate  corporate  entity. 
Midland  will  then  control  two  separate 
accounts  supporting  identical  variable 
universal  life  insurance  contracts,  and 
two  separate  accounts  supporting 
identical  variable  annuity  contracts. 

11.  After  considering  tne  nature  and 
purpose  of  each  separate  account,  the 
respective  Board  of  Directors  of  Midland 
and  Investors  have  determined  that  the 
efficiency  of  the  operations  of  the 
separate  accounts  after  the 
Reorganization  could  be  improved,  and 
the  overall  administration  enhanced,  by 
merging  Separate  Account  B  into 
Separate  Account  A,  and  by  merging 
Separate  Account  D  into  Separate 
Account  C.  The  Reorganization  will  be 
structured  so  there  will  be  no  change  in 
the  rights  and  benefits  of  persons  having 
an  interest  in  any  of  the  variable  life 
insurance  contracts  or  variable  annuity 
contracts  issued  by  the  separate 
accounts. 

12.  Following  the  transactions  set 
forth  in  the  Agreement,  each  Separate 
Account  B  contract  owner  will  possess 


a  number  of  Separate  Accoimt  A  units, 
(both  full  and  fractional)  that  when 
multiplied  by  the  unit  value  of  Separate 
Account  A  units,  would  result  in  an 
aggregate  unit  value  equal  to  the 
aggregate  unit  value  of  the  units  the 
contract  owner  had  in  Separate  Account 
B  immediately  before  the  consummation 
of  the  Reorganization.  A  similar  method 
of  crediting  units  will  apply  to  Separate 
Account  C  units  credited  to  Separate 
Account  D  contract  owners. 

13.  Upon  the  effective  date  of  the 
Reorganization,  Midland  will  succeed  to 
all  of  the  business  and  operations  of 
Investors,  including  the  obligations 
pursuant  to  the  variable  life  and  variable 
annuity  contracts  issued  by  Investors. 
Midland  will  distribute  to  each  Separate 
Account  B  and  Separate  Account  D 
contract  owner:  (a)  a  contract  rider 
indicating  that  such  contracts  are 
thereafter  funded  by  Separate  Account 
A  or  Separate  Account  C,  as 
appropriate;  (b)  a  prospectus 
supplement  in  the  form  of  a  letter 
informing  such  contract  owners  of  the 
Reorganization;  and  (c)  a  copy  of  the 
current  prospectus  for  Separate  Account 
A  or  Separate  Account  C.  as 
appropriate. 

14.  Except  for  the  change  in  the 
depositor  and  the  separate  account    - 
funding  the  variable  life  or  variable 
annuity  contracts,  all  the  rights  and 
benefits  of  Separate  Account  B  and 
Separate  Account  D  contract  owners 
will  remain  unchanged  after  the 
Reorganization.  In  particular,  the  assets 
supporting  the  former  Separate  Account 
B  and  the  former  Separate  Account  D 
will  continue  to  be  invested  exclusively 
in  shares  of  the  Funds.  The  fees 
deducted  from  the  assets  supporting  the 
former  Separate  Account  B  and  Separate 
Account  D  after  the  Reorganization  will 
not  differ  in  type  or  amount  from  those 
currently  being  deducted  from  Separate 
Account  A  and  Separate  Account  C, 
respectively. 

15.  Midland  and  Investors  assert  that 
the  substitution  of  Separate  Account  A 
for  Separate  Account  B  as  the 
investment  vehicle  for  the  variable  life 
contracts  and  of  Separate  Account  C  for 
Separate  Account  D  as  the  investment 
vehicle  for  the  variable  annuity 
contracts  will  have  no  tax  consequences 
for  contract  owners.  Midland  and 
Investors  will  pay  all  of  the  costs  in 
connection  with  the  proposed 
Reorganization  and  no  charges  will  be 
imposed  on  or  other  deductions  made 
from  the  separate  accounts  in 
connection  with  the  Reorganization. 

16.  Afler  the  effective  date  of  the 
Reorganization,  Separate  Account  B  and 
Separate  Account  D  will  each  submit  an 
application  to  the  Commission  pursuant 


to  Section  8(1)  of  the  1940  Act  to 
deregister  as  an  investment  company. 

Applicants'  Legal  Analysis 

1.  Section  17(a)  of  the  1940  Act 
provides  generally  that  it  is  unlawful  for 
any  affiliated  person  of  a  registered 
investment  company,  or  any  affiliated 
person  of  such  a  person,  acting  as 
principal  to  knowingly  purchase  or  sell 
any  security  or  other  property  from  or 
to  such  registered  company. 

2.  Section  17(b)  of  the  1940  Act 
provides  generally  that  the  Commission 
may  grant  an  order  exempting  a 
transaction  otherwise  prohibited  by 
Section  17(a)  of  the  1940  Act  if  evidence 
establishes  that:  (a)  the  terms  of  the 
proposed  transaction,  including  the 
consideration  to  be  paid  or  received,  are 
reasonable  and  fair  and  do  not  involve 
overreaching  on  the  part  of  any  person 
concerned;  (b)  the  proposed  transaction 
is  consistent  with  the  policy  of  each 
registered  investment  company 
concerned;  and  (c)  the  proposed 
transaction  is  consistent  with  the 
general  purposes  of  the  1940  Act. 

3.  The  Reorganization  may  be  subject 
to  the  provisions  of  Section  17(a)  of  the 
1940  Act  since  an  investment  company 
(Separate  Account  B  or  Separate 
Account  D)  is  selling  its  assets  to 
another  investment  company  (Separate 
Account  A  or  Separate  Account  C)  that 
is  affiliated  by  reason  of  having 
sponsoring  insurance  companies  that 
are  under  common  control,  or  by  reason 
of  having  common  directors. 

4.  Applicants  request  an  order  of  the 
Commission  pursuant  to  Section  17(b) 
of  the  1940  Act  to  the  extent  neces.sary 
to  exempt  the  Reorganization  from  the 
provisions  of  Section  ^(a)  of  the  1940 
Act.  ^~- 

5.  Applicants  assert  th^  the  terms  of 
the  Reorganization  are  fair  and 
reasonable  and  that  the  investment 
objectives,  policies,  restrictions  and 
portfolios  of  the  participating 
investment  companies  are  compatible. 
All  of  the  separate  accounts  concerned 
invest  exclusively  in  shares  of  the 
Funds  and,  after  the  consummation  of 
the  Reorganization,  Separate  Account  A 
and  Separate  Account  C  will  continue  to 
invest  in  shares  of  the  Funds,  providing 
holders  of  variable  contracts  issued  by 
Investors  with  the  same  investment 
options.  Accordingly,  the  • 
Reorganization  will  not  result  in  any 
change  in  the  investment  objectives, 
policies,  restrictions,  or  portfolios  of  the 
separate  accounts  funding  the  variable 
contracts  issued  by  Investors. 

6.  The  Reorganization  will  not  result 
in  any  change  in  charges,  costs,  fees  or 
expenses  borne  by  any  contract  owner. 
No  direct  or  indirect  costs  will  be 
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incurred  by  any  separate  account 
concerned  as  a  result  of  the    .       -     ' -'< 
Reorganization. 

7.  Applicants  assert  that  the 
Reorganization  does  not  involve 
overreaching  on  the  part  of  any  party 
involved  and  is  consistent  with  the 
general  purposes  of  the  1940  Act.  The 
purpose  of  each  of  the  mergers  involved 
in  the  Reorganization  is  to  consolidate 
two  identical  separate  accounts,  both  of 
which  issue  identical  contracts  and 
invest  in  the  same  underlying  Funds, 
into  a  single  separate  account.  These 
mergers  will  allow  for  admii^istrative 
efficiencies  and  cost  savings  by  Midland 
because  it  can  consolidate  its  separate 
account  operations.  It  will  also  allow 
owners  of  contracts  of  Investors  to 
participate  in  separate  accounts  that 
have  sizeable  net  assets. 

8.  Applicants  represent  that  the 
R.eorganization  is  consistent  with  the 
poUcy  of  each  separate  account  as  set 
forth  in  its  registration  statement. 
Because  the  assets  of  the  Investors 
Separate  Accounts  will  continue  to  be 
invested  in  shares  of  one  or  more 
portfolios  of  the  Funds  after  the 
Reorganization,  the  assets  underlying  all 
of  the  various  contracts  will  continue  to 
be  invested  in  accordance  with  the 
investment  policies  recited  in  their 
respective  registration  statements. 

9.  Applicants  represent  that  the 
Midland  Separate  Accounts  will  invest 
only  in  management  investment 
companies  that  imdertake,  in  the  event 
the  company  adopts  a  plan  to  finance 
distribution  expenses  pursuant  to  Rule 
12b-l  of  the  1940  Act,  to  have  a  board 
of  directors  (or  trustees),  a  majority  of 
whom  are  not  interested  persons  of  the 
company,  formulate  and  approve  any 
such  plan  pursuant  to  Rule  12b-l. 

Conclusion 

For  the  reasons  summarized  above. 
Applicants  assert  that  the  terms  of  the 
Reorganization,  including  the 
consideration  to  be  paid  or  received,  are 
reasonable  and  fair  and  do  not  involve 
overreaching  on  the  part  of  any  person 
concerned,  are  consistent  with  the 
investment  policies  of  the  Midland 
Separate  Accounts  and  the  Investors 
Separate  Accounts  as  recited  in  their 
registration  statements,  are  consistent 
with  the  general  purposes  of  the  1940 
Act,  and  therefore  meet  the  conditions 
for  exemptive  relief  established  by 
Section  17(b). 


For  the  Commission,  by  the  Division  of 
Investment  Management,  pursuant  to 
delegated  authority. 
Margaret  H.  McFarland, 
Deputy  Secretary. 

|FR  Doc.  9fr-31332  Filed  12-9-96;  8:45  am) 
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pnyestment  Company  Act  Release  Na 
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The  Victory  Portfoiios,  at  al.;  Notica  of 
Application 

December  3, 1996. 

AGENCY:  Securities  and  Exchange 

Commission  ("SEC"). 

action:  Notice  of  Application  for 

Exemption  Under  the  Investment . 

Company  Act  of  1940  (the  "Act"). 

APPUCANTS:  The  Victory  Portfolios, 
SBSF  Funds,  Inc.  dba  the  Key  Mutual 
Funds  (the  "Key  Mutual  Funds") 
(collectively,  the  "Fimds"),  and 
KeyCorp  Mutual  Fund  Advis«s,  Inc. 
("Key  Advisers"). 

RELEVANT  ACT  SECTIONS:  Order  requested 
under  section  6(c)  of  the  Act  granting  an 
exemption  from  tbe  provisions  of 
section  15(a)  of  the  Act  and  rule  18f-2 
thereunder,  and  from  certain  disclosiue 
requirements  set  forth  in  item  22  of 
Schedule  14A  under  the  Securities 
Exchange  Act  of  1934  (the  "1934  Act"), 
items  2,  5(b)(iii),  and  16(a)(iii)  of  Form 
N-IA,  item  3  of  Form  N-14,  item  48  of 
Form  N-SAR.  and  sections  6-07.2(a), 
(b),  and  (c)  of  Regulation  S-X. 
SUMMARY  OF  APPUCATION:  Applicants 
seek  an  order  permitting  Key  Advisers, 
as  investment  adviser  to  the  Funds,  to 
enter  into  subadvisory  contracts  with 
sub-advisers  without  receiving  prior 
shareholder  approval,  and  the  Funds  to 
disclose  only  aggregate  sub-advisory 
fees  for  each  series  in  their  prospectuses 
and  other  reports. 

RUNG  DATE:  The  application  was  filed 
on  May  23, 1996,  and  amended  on 
September  16, 1996.  Applicants  have 
agreed  to  file  an  amendment,  the 
substance  of  which  is  incorporated 
herein,  during  the  notice  period. 
HEARING  OR  NOTIFICATION  OF  HEARMQ:  An 
order  granting  the  application  will  be 
issued  unless  the  SEC  orders  a  hearing. 
Interested  persons  may  request  a 
hearing  by  writing  to  the  SEC's 
Secretary  and  serving  appUcants  with  a 
copy  of  the  request,  personally  or  by 
mail.  Hearing  requests  should  be 
received  by  &e  SEC  by  5:30  p.m.  on 
December  30, 1996  and  should  be 
accompanied  by  proof  of  service  on  the 
applicants,  in  the  form  of  an  affidavit  or, 
for  lawyers,  a  certificate  of  service. 
Hearing  requests  should  state  the  nature 


of  the  writer's  interest,  the  reason  for  the 
request,  and  the  issues  contested. 
Persons  may  request  notification  of  a 
hearing  by  writing  to  the  SEC's 
Secretary. 

ADDRESSES:  Secretary,  SEC,  450  5th 
Street  NW..  Washington,  DC  20549. 
Applicants:  The  Victory  Portfolios  and 
Key  Mutual  Funds,  3435  Stelzer  Road, 
Columbus,  OH  43219-3035;  Key 
Advisers,  126  Public  Square,  Cleveland, 
OH  44114-1306. 

FOR  FURTHER  INFORMATION  CONTACT: 
David  W.  Grim.  Staff  Attorney,  at  (202) 
942-0571,  or  Mercer  E.  Bullard,  Branch 
Chief,  at  (202)  942-0564  (Division  of 
Investment  Management,  Office  of 
Investment  Company  Regulation). 
SUPPt^MBITARY  INFORMATION:  The 
following  is  a  summary  of  the 
application.  The  complete  application 
may  be  obtained  for  a  fee  from  the  SEC's 
Public  Reference  Branch. 

Applicants'  Representations 

1.  The  Victory  Portfolios,  a  Delaware 
business  trust,  and  Key  Mutual  Funds, 
a  Maryland  corporation,  are  open-end 
management  investment  companies 
registered  with  the  SEC  under  the  Act. 
Each  Fund  currently  has  one  or  more 
investment  series  ("Series")  with 
different  investment  objectives  and 
poUcies.* 

2.  The  Funds  plan  to  establish  new 
Series,  each  structured  as  a  "fund  of 
funds"  that  will  invest  jn  shares  of  one 
or  more  other  mutual  funds  beyond  the 
limits  in  section  12(d)(1)  of  the  Act.  On 
May  20. 1996,  applicants  Rled  an 
application  for  exemptive  relief  from 
sections  12(d)(1)  and  17  of  the  Act  to 
implement  and  operate  these  funds.  A 
"fund  of  funds"  may  invest  in  an 
underlying  fund  that  is  relying  on  the 
order  requested  in  the  immediate 
application. 

3.  Key  Advisers,  an  Ohio  corporation, 
is  registered  with  the  SEC  as  an 
investihent  adviser  under  the 
Investment  Advisers  Act  of  1940  (the 
"Advisers  Act").  It  is  a  wholly-owned 
subsidiary  of  KeyCorp  Asset 
-Management  Holdings,  Inc.,  which  is  a 
wholly-owned  subsidiary  of  KeyBank 
National  Association,  which  is  a 
wholly-owned  subsidiary  of  KeyCorp. 
Under  its  current  investment  advisory 
agreement  with  The  Victory  Portfolios 
(the  "Current  Agreement").  Key 
Advisers  is  responsible  for  conducting 
investment  research  and  supervision 
and  for  the  purchase  and  sale  of 
investments.  Under  the  Current 
Agreement,  Key  Advisers  may  delegate 


'  Applicants  also  request  relief  with  respect  to 
any  future  open-end  management  investment 
company  advised  by  Key  Advisers. 
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a  portion  of  its  responsibilities  to  a  sub-  ' 
adviser. 

4.  Key  Advisersiias  entered  into  an 
investment  sub-advisory  agreement  with 
its  affiliate.  Society  Asset  Management, 
Inc.,  on  behalf  of  each  Series  of  The 

.  Victory  Portfolios  except  the  Fund  for 
Income  Series  and  the  Special  Growth 
Fund  Series.  With  respect  to  the  day-to- 
day management  of  each  of  the  Series, 
Society,  under  the  sub-advisory 
agreement,  makes  decisions  concerning, 
and  places  all  orders  for,  purchases  and 
sales  of  securities.  The  sub-advisory 
agreement  does  not  result  in  the 
payment  of  additional  fees  by  The 
Victory  Portfolios. 

5.  Key  Advisers  currently  serves  as 
the  investment  adviser  to  two  funds  of 
the  Key  Mutual  Funds  that  have 
recently  commenced  operations.  Spears, 
Benzak,  Salomon  &  Farrell,  Inc. 
("SBSF"),  a  New  York  corporation  that 
is  registered  with  the  SEC  as  an 
investment  adviser  under  the  Advisers 
Act,  currently  serves  as  the  investment 
adviser  to  the  other  four  funds  of  the 
Key  Mutual  Funds.  It  is  anticipated  that 
the  directors  and  shareholders  of  the 
Key  Mutual  Funds  will  be  asked  to 
approve  Key  Advisers  as  investment 
adviser  to  the  Key  Mutual  Funds.  The 
Key  Mutual  Fimds  %vill  not  rely  on  the 
requested  relief  until  it  receives  the 
necessary  shareholder  approval  and  key 
Advisers  becomes  the  investment 
adviser. 

6.  Key  Advisers  intends  to  adopt  a 
"manager  of  managers"  approach  with 
respect  to  one  or  more  existing  or  future 
Series  of  the  Funds  ("Participating 
Series").  Under  this  approach,  Key 
Advisers  would  employ  one  or  more 
investment  advisers  ("Money 
Managers")  to  exercise  investment 
discretion  over  the  various  asset  classes 
in  which  the  participating  Series  invest. 
Key  Advisers  would  enter  into  a 
portfolio  management  agreement  with 
each  Money  Manager  (a  "Portfolio 
Management  Agreement").  Each 
PortfoUo  Management  Agreement  would 
provide,  among  other  things,  that  the 
Money  Manager  would  be  responsible 
for  continuously  reviewing,  supervising, 
and  administering  the  relevant 
Participating  Series'  investment 
program  with  respect  to  the  portion  of 
the  Participating  Series'  assets  assigned 
to  it. 

7.  Subject  to  shareholder  approval, 
each  Participating  Series  would  enter 
into  an  investment  advisory  agreement 
with  Key  Advisers  ("Investment 
Advisory  Agreement")  that  would 
authorize  the  "manager  of  managers" 
approach.  Under  the  Investment 
Advisory  Agreement,  Key  Advisers 
would:  (a)  determine  the  asset  classes  in 


which  Participating  Series  would  invest; 

(b)  evaluate  and  select  Money  Managers; 

(c)  perform  internal  due  diligence  on 
prospective  Money  Managers  and 
thereafter  monitor  Money  Managers' 
performance  through  quantitative  and 
qualitative  analysis  as  well  as  in  person, 
telephonic,  and  written  consultations: 

(d)  determine  the  percentage  of  assets  to 
be  managed  by  a  particular  Money 
Manager;  (e)  supervise  compliance  with 
the  investment  objectives  and  policies 
of  each  Participating  Series;  (f)  authorize 
a  Money  Manager  to  engage  in  certain 
investment  techniques  for  a 
Participating  Series;  (g)  recommend  to 
the  boards  of  directors  of  the  Funds  (the 
"boards")  whether  Portfolio 
Management  Agreements  should  be 
renewed,  modiHed,  or  terminated;  (h) 
recommend  to  the  Boards  the  addition 
of  new  Money  Managers  as  it  deems 
appropriate;  and  (i)  provide  overall 
management  and  supervision  of  the 
Funds'  operations. 

8.  In  return  for  providing  the  services 
described  in  paragraph  7  above.  Key 
Advisers  would  receive  a  fee  from  each 
Participating  Series,  computed  as  a 
percentage  of  net  assets.  Under  the 
"manager  of  managers"  approach.  Key 
Advisers  would  pay  the  Money 
Managers  out  of  this  fee.  The  prospectus 
of  each  Participating  Series  will  disclose 
the  aggregate  amount  of  the  investment 
advisory  fee  paid  to  Key  advisers,  rather 
than  the  sub-advisory  fees  paid  to 
individual  Money  Managers. 

9.  Except  as  discussed  in  the  next 
sentence,  applicants  request  an  order 
permitting  Key  Advisers  to  enter  into 
and  materially  amend  Portfolio 
Management  Agreements  with  Money 
Managers  without  obtaining  shareholder 
approval.  Key  Advisers  will  not  enter 
into  a  PortfoUo  Management  Agreement 
with  a  Money  Manager  that  is  an 
afTiliated  person,  as  defined  in  section 
2(a)(3)  of  the  Act,  of  the  participating 
Series  or  Key  Advisers  other  than  by 
reason  of  serving  as  Money  Manager  of 
the  Series  (an  "Affiliated  Money 
Manager"),  without  such  agreement 
being  approved  by  the  shareholders  of 
the  applicable  Participating  Series. 

10.  Applicants  also  request  an 
exemption  from  the  disclosure 
provisions  described  below  that  may  be 
deemed  to  require  disclosure  of  fees 
paid  to  each  Money  Manager. 

11.  Form  N-lA  is  the  registration 
statement  used  by  open-end 
management  investment  companies  to 
register  under  the  Act  and  to  register 
their  securities  under  the  Securities  Act 
of  1933  (the  "1933  Act").  Items  2. 
5(b)(iii),  and  16(a)(iii)  of  Form  N-IA. 
taken  together,  may  be  deemed  to 
require  the  Participating  Series  to   .„-' 


disclose  compensation  paid  to  the 
investment  company's  investment 
adviser  and  the  method  of  computing 

12.  Item  3  of  Form  N-14,  the 
registration  form  for  business 
combinations  involving  mutual  funds, 
requires  the  inclusion  of  a  "table 
showing  the  current  feesjor  the 
registrant  and  the  company  being 
acquired  and  pro  forma  fees,  if  different, 
for  the  registrant  after  giving  effect  to 
the  transaction  using  the  format 
prescribed"  in  item  2  of  Form  N-1  A. 

13.  Rule  20a-l  under  the  Act  requires 
proxies  solicited  with  respect  to  an 
investment  company  to  comply  with 
Schedule  14A  imder  the  1934  Act.  Item 
22  of  Schedule  14A  sets  forth  the 
requirements  concerning  the 
information  that  must  be  included  in  a 
proxy  statement.  Item  22(a](3)(iv) 
requires  a  proxy  statement  for  a 
shareholder  meeting  at  which  a  new  fee 
will  be  established  or  an  existing  fee 
increased  to  include  a  tale  of  the  current 
and  pro  forma  fees  using  the  format 
prescribed  in  item  2  of  Form  N-1  A. 
Items  22(c)(l)(ii),  22(c)(l)(iii),  22(c)(8), 
and  22(c)(9),  taken  together,  require  that 
a  proxy  statement  for  a  shareholder 
meeting  at  which  an  advisory  contract  is 
to  be  voted  upon  shall  include  the  "rate 
of  gompensation  of  the  investment 
adviser,"  the  "aggregate  amount  of  the 
investment  adviser's  fees,"  the  "terms  of 
the  contract  to  be  acted  upon,"  and,  if 

a  change  in  fees  is  proposed,  the 
existing  and  proposed  rate  schedule  for 
advisory  fees  paid  to  the  advisers. 

14.  Form  N-SAR  is  the  semi-annual 
report  filed  with  the  SEC  by  registered 
investment  companies.  Item  48  of  Fotm 
N-SAR  requires  investment  companies 
to  disclose  the  rate  schedule  for  fees 
paid  to  investment  advisers. 

15.  Regulation  S-X  sets  forth  the 
requirements  for  financial  statements 
required  to  be  included  as  part  of  the 
registration  statements  and  shareholder 
reports  filed  with  the  SEC  under  the  Act 
and  the  1933  Act.  Sections  6-07. 2(a), 
(b),  and  (c)  of  Regulation  S-X  may  be 
deemed  to  require  that  the  Funds' 
financial  statements  contain  information 
concerning  fees  paid  to  the  Money 
Managers. 

16.  Applicants  request  an  exemption 
to  permit  each  Participating  Series  of 
the  Funds  to  disclose  (both  as  a  dollar 
amount  and  as  a  percentage  of  a 
Participating  Series'  average  daily  net 
assets)  only:  the  total  advisory  fee  that 
Key  Advisers  is  paid  by  each 
Participating  Series,  the  aggregate  fees 
that  Key  Advisers  pays  to  all  Money 
Managers  managing  the  assets  of  each 
Series,  and  the  net  advisory  fee  retained 
by  Key  Advisers  for  its  services 


Federal  Registir  /Vol.  61,  No.  238  /  Tuesday.  December  10,  1996  /  Notices 


65097 


provided  to  each  Participating  Series 
after  Key  Advisers  pays  the  Money 
Managers  (collectively,  "Aggregate 
Fees").  If  a  Participating  Series  employs 
an  AEHliated  Money  Manager,  the 
Participating  Series  will  provide 
separate  disclosure  of  any  fees  paid  to 
such  Affiliated  Money  Manager. 

Applicants'  Legal  Analjrsis 

1.  Section  15(a)  of  the  Act  makes  it 
unlawful  for  any  person  to  act  as  an 
investment  adviser  to  a  registered 
investment  company  except  pursuant  to 
a  written  contract  which  has  been 
approved  by  the  vote  of  a  majority  of  the 
investment  company's  outstanding 
voting  securities.  Rule  18f-2  provides 
that  each  series  or  class  of  stock  in  a 
series  company  affected  by  a  matter 
must  approve  such  matter  if  the  Act 
requires  shareholder  approval. 

2.  Applicants  assert  that  relief  from 
section  15(a)  and  rule  18f-2  should  be 
granted  because  the  Participating  Series 
will  be  operated  in  a  manner  so 
different  firom  that  of  conventional 
investment  companies  that  shareholder 
approval  of  advisory  contracts  would 
not  serve  any  meaningful  purpose. 
Applicants  contend  that,  by  investing  in 
a  Participating  Series,  shareholders,  in 
effect,  will  hire  key  Advisers  to  manage 
the  Participating  Series'  assets  by  using 
its  proprietary  investment  adviser 
selection  and  monitoring  process  rather 
than  by  hiring  its  own  employees  to 
manage  assets  directly.  Applicants  argue 
that  shareholders  will  expect  that  Key 
Advisers,  under  the  overall  authority  of 
the  board,  will  take  responsibility  for 
overseeing  Money  Managers  and 
recommending  their  hiring,  termination, 
and  replacement. 

3.  Applicants  contend  that  the  ■ 
requested  relief  also  will  benefit 
shareholders  by  enabling  the 
Participating  Sieries  to  operate  in  a  less 
costly  and  more  efficient  manner. 
Applicants  aigue  that  the  requested 
relief  will  reduce  expenses  because  a 
Participating  Series  will  not  have  to 
prepare  and  solicit  proxies  each  and 
every  time  a  Portfolio  Management 
Agreement  is  entered  into  or  materially 
modified.  Applicants  believe  that  the 
requested  relief  also  will  enable  a 
Participating  Series  to  hire,  terminate, 
and  replace  Money  Managers  more 
efficiently.  Applicants  also  contend  that 
the  requested  relief  will  relieve 
shareholders  of  the  very  responsibility 
that  they  are  paying  Key  Advisers  to 
assume:  the  selection,  termination,  and 
compensation  of  Money  Managers. 
Finally,  applicants  assert  that  several  of 
the  conditions  in  the  application  are 
designed  to  protect  shareholder  interests 
through  careful  Board  oversight  of  the 


Participating  Series  and  their 
arrangements  with  Key  Advisers  and  the 
Money  Managers. 

4.  Applicants  argue  that,  under  the 
manager  of  managers  approach, 
disclosure  of  fees  paid  to  Money 
Managers  would  not  serve  any 
meaningful  purpose  since  investors  will 
pay  Key  Advisers  to  retain  and 
compensate  the  Money  Managers. 
Applicants  also  contend  that  many 
Money  Managers  charge  their  customers 
for  advisory  services  according  to  a 
"posted"  fee  schedule.  Applicants  note 
that,  while  Money  Managers  may  be 
willing  to  negotiate  fees  lower  than 
those  posted  in  the  schedule, 
particularly  with  large  institutional 
clients,  they  are  reluctant  to  do  so  where 
the  fees  are  disclosed  to  other 
prospective  and  existing  customers. 
Thus,  applicants  contend  that  the 
requested  disclosure  relief  may 
encourage  Money  Managers  to  negotiate 
lower  advisory  fees  with  Key  Advisers, 
the  benefits  of  which  ultimately  may  be 
passed  on  to  shareholders. 

5.  Section  6(c)  authorizes  the 
Commission  to  exempt  persons  or 
transactions  bom  the  provisions  of  the 
Act  to  the  extent  that  such  exemptions 
are  appropriate  in  the  public  interest 
and  consistent  with  the  protection  of 
investors  and  the  purposes  fairly 
intended  by  the  policies  and  provisions 
of  the  Act.  Applicants  assert  Uiat  their 
request  satisfies  these  standards. 

Applicants'  Conditions 

Applicants  agree  that  the  order 
granting  the  requested  reUef  shall  be 
subject  to  the  following  conditions; 

1.  Before  a  Participating  Series  may 
rely  on  the  order  requested  herein,  the 
operation  of  the  Participating  Series  in 
the  maimer  described  in  the  application 
will  be  approved  by  a  majority  of  each 
Participating  Series'  outstanding  voting 
securities,  as  defined  in  the  Act,  or,  in 
the  case  of  a  newly-created  Participating 
Series  whose  public  shareholders 
purchased  shares  on  the  basis  of  a 
prospectus  containing  the  disclosure 
contemplated  by  nmdition  2  below,  by 
the  sole  shareholder  before  offering 
shares  of  the  Participating  Series  to  the 
public. 

2.  The  prospectus  for  each 
Participating  Series  will  disclose  the 
existence,  substance,  and  effect  of  the 
order.  In  addition,  each  Participating 
Series  will  hold  itself  out  to  the  public 
as  employing  the  "manager  of 
managers"  approach  described  in  the 
application.  The  prospectus  and  any 
sales  materials  or  other  shareholder 
communications  relating  to  the 
Participating  Series  vdll  prominently 
disclose  that  Key  Advisers  has  ultimate 


responsibility  for  the  investment 
performance  of  the  Participating  Series 
due  to  its  responsibility  to  oversee 
Money  Managers  and  recommend  their 
hiring,  termination,  and  replacement. 

3.  Within  60  days  of  the  During  of  any 
new  Money  Manager  or  the 
implementation  of  any  proposed, 
material  change  in  a  PortfoUo 
Management  Agreement,  Key  Advisers 
will  furnish  shareholders  all 
information  about  the  new  Money 
Manager  or  Portfolio  Management 
Agreement  that  would  be  included  in  a 
proxy  statement,  except  as  modified  by 
the  order  with  respect  to  the  disclosure 
of  fees  paid  to  the  Money  Managers. 
Such  information  will  include 
disclosure  of  the  Aggregate  Fees  and  any 
change  in  such  disclosure  caused  by  the 
addition  of  a  new  Money  Manager  or 
any  proposed  material  change  in  a 
Participating  Series'  Portfolio 
Management  Agreement.  To  meet  this 
obUgation,  within  60  days  of  the  hiring 
of  a  new  Money  Manager  or  the 
implementation  of  any  material  change 
to  the  terms  of  a  Portfolio  Management 
Agreement,  Key  Advisers  will  provide 
shareholders  with  an  information 
statement  meeting  the  requirements  of 
Regulation  14C  and  Schedule  14C  under 
the  1934  Act.  The  information  statement 
also  will  meet  the  requirements  of  Item 
22  of  Schedule  14A  under  the  1934  Act. 
except  as  modified  by  the  order  with 
respect  to  the  disclosure  of  fees  paid  to 
the  Money  Managers. 

4.  Key  Advisers  will  not  enter  into  a 
Portfolio  Management  Agreement  with 
any  Affiliated  Money  Manager  without 
such  agreemwit,  including  the 
compensation  to  be  paid  thereunder, 
being  approved  by  the  shareholders  of 
the  applicable  Participating  Series. 

5.  At  all  times,  a  majority  of  each 
Fund's  Board  will  not  be  "interested 
persons"  of  the  Funds  within  the 
meaning  of  the  Act  ("Non-interested 
Trustees"),  and  the  nomination  of  new 
or  additional  Non-interested  Trustees 
will  be  placed  within  the  discretion  of 
the  then  existing  Non-interested 
Trustees. 

6.  When  a  Money  Manager  change  is 
proposed  for  a  Participating  Series  with 
an  Affiliated  Money  Manager,  the 
Funds'  trustees,  including  a  majority  of 
Non-interested  Trustees,  will  make  a 
separate  finding,  reflected  in  that  Fund's 
board  minutes,  that  such  change  is  in 
the  best  interest  of  the  Participating 
Series  and  its  shareholders  and  does  not 
involve  a  conflict  of  interest  from  which 
Key  Advisers  or  the  Affiliated  Money 
Manager  derives  an  inappropriate 
advantage. 

7.  Separate  counsel  knowledgeable 
about  the  Act  and  the  duties  of  Non- 


65098 


Federal  Register  /  Vol.  61.  No.  238  /  Tuesday.  December  10,  1996  /  Noticea 


interested  Trustees  will  be  retained  to 
represent  each  Fund's  Non-interested 
Trustees.  The  selection  of  such  counsel 
will  be  placed  within  the  discretion  of 
the  Non-interested  Trustees. 

8.  Key  Advisers  will  provide  each 
Fund's  Board  no  less  firequentiy  than 
quarterly  with  information  about  Key 
Advisers'  profitability  for  each 
Participating  Series  relying  on  the  relief 
requested  in  the  application.  Whenever 
a  Money  Manager  to  a  particiilar 
Participating  Series  is  hired  or 
terminated,  Key  Advisers  will  provide 
the  Fund's  Boaxd  with  information 
showing  the  expected  impact  on  Key 
Advisers'  profitability,  and  quarterly 
reports  will  reflect  the  impact  on 
profitability  of  the  hiring  or  termination 
of  Money  Managers  during  the  quarter. 

9.  Key  Advisers  will  provide  general 
management  and  administrative 
services  to  the  Participating  Series  and, 
subject  to  board  review  and  approval, 
will:  (a)  set  the  Participating  Series' 
overall  investment  strategies,  Qjii 
recommend  Money  Managers,  (c) 
allocate  and,  when  appropriate, 
reallocate  the  Participating  Series'  assets 
among  Money  Managers,  (d)  monitor 
and  evaluate  Money  Manager 
performance,  and  (e)  oversee  Money 
Manager  compliance  with  the 
Participating  Series'  investment 
objective,  policies,  and  restrictions. 

10.  No  director,  trustee,  or  officer  of 
the  Funds  or  Key  Advisers  will  own 
directly  or  indirectly  (other  than 
through  a  pooled  investment  vehicle 
over  which  such  person  does  not  have 
control)  any  interest  in  a  Money 
Manager  except  for  (a)  ownership  of 
interests  in  Key  Advisers  or  any  entity 
that  controls,  is  controlled  by,  or  is 
under  common  control  with  Key 
Advisers;  or  (b)  ownership  of  less  than 
1  %  of  the  outstanding  securities  of  any 
class  of  equity  or  debt  of  a  publicly 
traded  company  that  is  either  a  Money 
Manager  or  an  entity  that  controls,  is 
controlled  by,  or  is  under  common 
control  with  a  Money  Manager. 

For  the  SBC,  by  the  Division  of  Investment 
Management,  pursuant  to  delegated 
authority. 

Margaret  H.  McFarland, 

Deputy  Secretary. 

(FR  Doc  96-31335  Filed  12-9-96;  8:45  am) 

aiuMO  coos  sei»-ei-« 


[Raleaae  No.  34-38012;  Fie  No.  8R-CB0E- 
93-63] 

Self-Regulatory  Organizations;  Notice 
of  Rling  of  Propoeed  Rule  Change  by 
the  Chicago  Board  Optione  Exchange, 
Incorporated  Relating  to  the  Collection 
of  Commission  income  by  an  Non- 
ExecuUng  Floor  Broker  and  Pooling  of 
Floor  Brokerage 

December  3, 1996. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act"), »  and  Rule  19b-4  thereunder, » 
notice  is  hereby  given  that  on  October 
21, 1996,  the  Chicago  Board  Options 
Exchange,  Inc.  ("CBC^"  or  "Exchange") 
filed  with  the  Securities  and  Exchange 
Commission  ("Commission")  the 
proposed  rule  change  as  described  in 
Item  I,  n.  and  IH  below,  which  Items 
have  been  prepared  by  the  self- 
regulatory  organization.  The 
Commissi (m  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons.     ^. 

I.  Self4tegulatory  Orgaaizatioii's 
Statement  of  die  Terms  of  Substance  of 
tlie  Proposed  Rule  Change 

The  Chicago  Board  Options  Exchange, 
Incorporated  proposed  to  delete  Rule 
6.25,  Pooling  of  Floor  Brokerage,  and 
Rule  14.6,  Collection  of  Floor  Brokerage. 
The  text  of  the  proposed  rule  change  is 
available  at  the  Office  of  the  Secretary, 
CBOE  and  at  the  Commission. 

n.  Self-Regulatory  Organizatian's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  fbr,  the  Pn^osed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
self-regulatocy  organization  included 
statements  concerning  the  purpose  of 
and  basis  for  the  proposed  rule  change 
and  discussed  any  comments  it  received 
on  the  proposed  rule  change.  The  text 
of  these  statements  may  be  examined  at 
the  places  specified  in  Item  IV  below. 
The  self-regulatory  organization  has 
prepared  summaries,  set  forth  in 
Sections  A.  B,  and  C  below,  of  the  most 
significant  aspects  of  such  statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of.  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

1. Purpose 

The  purpose  of  the  proposed  rule 
change  is  to  delete  two  rules.  Rule  6.25 
and  Rule  14.6,  which  place  limitations 
on  the  conduct  of  a  floor  brokerage 
business  on  the  floor  of  the  Exchange. 


't5U.S.C78»(bHl). 
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The  Exchange  believes  that  these  rules 
are  now  no  longer  necessary  to  achieve 
their  original  purpose,  i.e.,  to  ensure 
that  customer  orders  are  handled  with 
due  diligence,  in  light  of  the  adoption 
of  rules  which  specifically  govern  floor 
brolwr  behavior  and  in  light  of  changes 
in  the  industry  over  the  last  twenty 
years  since  these  rules  were  adopted. 

Rule  6^5 

Rule  6.25,  Pooling  of  Floor  Brokerage, 
prohibits  a  member  organization  that 
has  one  or  more  floor  brokers  who  are 
nominees  of  or  whose  memberships  are 
registered  for  the  member  organization 
to  enter  into  any  agreement, 
arrangement,  or  imderstanding  with 
another  such  organization  whereby  such 
organizations  are  to  handle  floor 
brokerage  for  each  other.  The  rule  6.25 

Ctiibition  does  not  apply  to  the 
dling  of  floor  brokerage  by  one  such 
firm  for  another  on  an  occasional  basis 
or  to  an  arrangement  permitted  by  the 
Equity  Floor  Procedtire  Committee  in 
writing.  Buy  its  terms,  the  Rule  also 
does  not  prohibit  an  independent  floor 
broker  bean  handing  floor  brokerage  for 
a  membw  organization. 

Both  Rule  6.25  and  Rule  14.6  were 
adopted  at  the  infancy  of  the  Exchange 
in  a  very  difierent  environment  than 
exists  now.  The  adoption  of  these  rules 
was  a  simple  method  to  ensure  that 
floor  brokers  provided  good  service  to 
their  customers.  Rule  6.25  was  intended 
to  prevent  the  larger  member  firm 
organizations  from  dominating  the  floor 
brokerage  business,  thus  limiting 
competition.  A  rule  that  prohibits  a 
floor  broker  from  employing  the  services 
of  a  member  organization  employing 
more  than  one  floor  broker,  however, 
could  severely  limit  that  brokers  ability 
to  handle  his  order  flow  in  an  efficient 
and  timely  manner,  particularly  at  those 
posts  without  an  independent  floor 
broker.  The  Exchange  believes, 
therefore,  that  this  rule  might  actually 
hinder  the  efficient  representation  of 
customer  orders  on  the  floor  and  that 
floor  broker  organizations  shoidd  be 
given  the  opportunity  to  develop  such 
relationships  as  they  feel  can  be«t 
enable  them  to  service  their  customers. 
According  to  the  CBOE,  deletion  of 
Rules  6.25  and  14.6  would  remove  the 
Exchange  frt>m  the  business  of  making 
business  determinations  for  the  floor 
brokers  about  what  type  of  relations  can 
best  meet  their  needs  and  allow  them  to 
best  service  their  customers. 

Rule  14.6 

Rule  14.6,  Collection  of  Floor 
Brokerage,  requires  a  member  who  acts 
as  a  floor  broker  for  another  member  to 
collect  and  retain  the  entire  brokerage 
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and  prohibits  the  collecting  broker  from 
dividing  the  brokerage  with  any  other 
person.  Rule  14.6,  however,  does  permit 
the  brokerage  earned  by  a  nominee  of, 
or  a  broker  whose  membership  is 
registered  for,  a  member  organization  to 
be  paid  to  the  member  organization.  In 
this  event,  the  member's  compensation 
from  the  member  organization  must  be 
commensurate  with  the  brokerage  so 
contributed  and  other  services  rendered. 

The  deletion  of  Rule  14.6  would 
permit  a  floor  broker  who  is  absent  from 
the  trading  crowd  when  the  related 
trade  occurs  ("absent  floor  broker")  to 
collect  and  retain  the  brokerage 
commission  for  an  order  executed  by 
another  floor  broker  ("executing  floor 
broker")  on  behalf  of  the  absent  floor 
broker.  Currently,  the  limitations  of 
Rule  14.6  create  a  practical  problem 
when  a  floor  broker  must  leave  a  trading 
crowd  to  attend  to  other  business  or 
personal  matters.  In  these  situations,  the 
floor  broker  often  will  give  his  orders  to 
another  floor  broker  to  execute  on  his 
behalf  in  order  to  ensure  the  customer 
does  not  miss  out  on  a  market 
opportunity  in  his  absence.  However, 
the  customer  of  the  absent  floor  broker 
ordinarily  will  not  have  a  relationship 
with  the  executing  broker  and  will  not 
expect  to  receive  a  bill  from  the 
executing  broker.  Under  the  proposed 
rule  change,  the  absent  floor  broker 
would  be  entitled  to  bill  the  customer 
for  the  trade  executed  by  the  executing 
floor  broker  with  the  bill  for  all  the 
other  trades  executed  by  the  absent  floor 
broker  on  behalf  of  that  customer.  The 
proposal,  therefore,  would  reduce  the 
chance  of  customer  confusion  and 
would  also  reduce  administrative 
burdens  for  tbe  floor  brokers. 

The  Exchange  believes  it  is  proper  for 
the  floor  brokers  to  make  any  business 
arrangements  among  themselves  which 
they  believe  to  be  appropriate  and 
which  would  lead  to  the  eflicient 
conduct  of  business.  In  light  of  the 
potential  customer  confusion  and  the 
administrative  burdens,  the  Exchange 
does  not  believe  the  restriction  against 
collecting  brokerage  for  a  trade  executed 
on  one's  behalf  serves  a  useful 
regulatory  purpose  in  situations  where  a 
floor  broker  must  leave  a  trading  crowd 
for  personal  reasons  or  to  attend  to  other 
business. 

Regardless  of  who  is  being  paid  the 
brokerage  commission  for  the  trade, 
however,  the  floor  broker  who  actually 
executes  the  trade  would  have  to  have 
his  or  her  acronym  placed  on  the  trade 
ticket  and  would  be  responsible  for 
using  due  diligence  in  the  handling  of 
the  order  and  in  fulfllUng  all  the  other 
responsibilities  of  a  floor  broker  in  the 
representation  of  the  order  pursuant  to 


Exchange  rules.  The  Exchange  believes 
that  because  the  executing  floor  broker 
will  be  held  responsible  under 
Exchange  rules  for  handling  the  order, 
the  order  will  be  treated  with  proper 
care  by  the  executing  floor  broker 
regardless  of  who  is  paid  for  the  trade. 
In  addition,  the  Exchange  believes  that 
floor  brokers  will  have  a  financial 
incentive  to  execute  the  orders  either 
because  of  a  reciprocal  relationship  of 
passing  along  orders  or  through  a 
sharing  of  the  brokerage  commission. 
By  eliminating  outdated  restrictions 
on  the  conduct  of  floor  brokerage  on  the 
floor,  the  proposed  rule  change  should 
help  to  provide  floor  brokers  with  the 
flexibility  to  develop  relationships 
which  should  provide  for  the  most 
efflcient  conduct  of  customer  business 
on  the  floor  and  at  the  same  time  should 
avoid  customer  confusion  by 
eUminating  additional  bills  for 
brokerage  services.  The  proposed  rule 
change,  therefore,  is  consistent  with  and 
furthers  the  objectives  of  Section  6(b)(5) 
of  the  Act,  in  that  it  is  designed  to 
perfect  the  mechanisms  of  a  free  and 
open  market  and  to  protect  investors 
and  the  public  interest. 

2.  Statutory  Basis 

The  Exchange  believes  that  the 
proposed  rule  change  is  consistent  with 
Section  6(b)(5)  of  the  Act  in  that  it  is 
designed  to  prevent  fraudulent  and 
manipulative  acts  and  practices  and  to 
perfect  the  mechanism  of  a  h«e  and 
open  market. 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  Exchange  does  not  believe  that 
the  proposed  rule  change  will  impose 
any  inappropriate  burden  on 
competition. 

C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  from 
Members,  Participants,  or  Others 

No  written  comments  were  either 
solicited  or  received. 

Ill .  Date  of  Effiectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Within  35  days  of  the  publication  of 
this  notice  in  the  Federal  Register  or 
within  such  longer  period  (i)  as  the 
Commission  may  designate  up  to  90 
days  of  such  date  if  it  finds  such  longer 
period  to  be  appropriate  and  publishes 
its  reasons  for  so  finding  or  (ii)  as  to 
which  the  self-r^ulatory  organization 
consents,  the  Commission  will: 

(A)  by  order  approve  the  proposed 
rule  change,  or 


(B)  institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  N.W., 
Washington.  D.C.  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
conununications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  bam  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C  552,  will  be 
available  for  inspection  and  copying  at 
the  Commission's  Public  Reference 
Section,  450  Fifth  Street,  N.W., 
Washington,  D.C.  20549. 

Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  Exchange.  All 
submissions  should  refer  to  File  No. 
SR-CBOE-96-63  and  should  be 
submitted  by  December  31,  1996. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 

Mu-garet  H.  McFarland, 
Deputy  Secretary. 
IFR  Doc.  96-31333  Filed  12-9-96;  8:45  ami 
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[Release  No.  34-38015;  File  No.  SR-NYSE- 
96-32] 

Self-Regulatory  Organizations;  New 
York  Stock  Exchange,  Incorporated; 
Notice  of  Filing  of  Proposed  Rule 
Change  Relating  to  the  Exchange's 
Policy  on  Tape  Irxlications 

December  3, 1996. 

Pursuant  to  Section  19(b)(l4  of  the 
Securities  Exchange  Act  of  1934 
("Act"),*  notice  is  hereby  given  that  on 
November  26,  1996.  the  New  York  Stock 
Exchange,  Inc.  ("NYSE"  or  "Exchange") 
filed  with  the  Securities  and  Exchange 
Commission  ("SEC"  or  "Commission") 
the  proposed  rule  change  as  described 
in  Items  I,  II,  and  III  below,  which  Items 
have  been  prepared  by  the  self- 
regulatory  organization.  The 
Commission  is  publishing  this  notice  to 
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solicit  comments  on  the  proposed  rule 
change  from  interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  NYSE,  pursuant  to  Rule  19b-^  of 
the  Act,^  proposes  to  amend  the 
Exchange  Policy  on  Indications, 
Openings  and  Reopenings,  which  will 
be  issued  as  an  hiformation 
Memorandum. 

II.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Qiange 

In  its  filing  with  the  Commission,  the 
self-regulatory  organization  included 
statements  concerning  the  purpose  of 
and  basis  for  the  proposed  rule  change 
and  discussed  any  comments  it  received 
on  the  proposed  rule  change.  The  text 
of  these  statements  may  be  examined  at 
the  places  specified  in  Item  fV  below. 
The  self-regulatory  organization  has 
prepared  summaries,  set  forth  in 
Sections  A,  B,  and  C  below,  of  the  most 
significant  aspects  of  such  statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

1.  Purpose 

Indications  are  price  ranges  published 
on  the  tape  before  the  opening  or  during 
a  trading  halt  to  display  the  probable 
price  range  in  which  a  stock  will  open 
or  reopen. 

The  Exchange's  policy  on 
dissemination  of  tape  indications 
currently  requires  a  minimum  of  5 
minutes  to  elapse  between  the  first 
indication  and  the  opening  or  reopening 
of  a  stoclc.  In  addition,  when  multiple 
indications  are  used,  a  minimum  of  10 
minutes  must  elapse  after  the  last 
indication  when  it  does  not  overlap  the 
prior  indication;  a  minimum  of  5 
minutes  must  elapse  after  the  last 
indication  when  it  overlaps  the  prior 
indication.  In  all  cases,  a  minimum  of 
15  minutes  must  elapse  between  the 
first  indication  and  the  opening  or 
reopening  of  a  stock. 

The  Exchange  is  proposing  that  these 
minimum  time  periods  before  opening 
or  reopening  a  stock  be  compressed 
from  15  to  10  minutes  after  the  first 
indication;  and  to  5  minutes  affer  the 
last  indication,  regardless  of  whether  it 
overlaps  the  prior  indication,  provided 
that  a  minimum  of  10  minutes  elapse 
between  the  first  indication  and  the 
opening  or  reopening  of  a  stock.  The 
Exchange  believes  that  a  minimum  time 
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period  of  10  minutes  for  dissemination 
has  proven  sufficient  in  other  contexts, 
such  as  the  publication  of  imbalances  of 
50,000  shares  or  more  of  market-on- 
close  orders  on  trading  days  other  than 
expiration  days. 

Over  the  years,  in  developing 
procedures  for  openings,  the  Exchange 
has  focused  on  providing  a  balance 
between  timeliness  and  appropriateness 
of  price,  i.e.,  achieving  a  price  that 
reflects  an  appropriate  equiUbrium  of 
buying  and  selling  interest  at  the  time. 
Since  current  procedures  were    . 
formulated,  the  speed  of 
communications  has  increased,  meaning 
that  relevant  market  information  can  be 
disseminated  and  responded  to  very 
quickly.  The  proposed  rule  change 
would  shorten  the  time  period  for 
indications,  thereby  allowing  the 
opening  or  reopening  of  a  stock  in  a 
more  expeditious  fashion,  while  still 
providing  sufficient  time  for  appropriate 
pricing  of  orders. 

The  reyised  procedures  for  tape 
indications  strike  an  appropriate 
balance  between  preserving  the  price 
discovery  process  while  providing 
timely  opportunities  for  investors  to 
participate  in  the  market. 

2.  Statutory  Basis 

The  proposed  rule  change  is 
consistent  with  Section  6(b)(5)  of  the 
Act  in  that  it  is  designed  to  promote  just 
and  equitable  principles  of  trade,  to 
remove  impediments  to,  and  perfect  the 
mechanism  of  a  free  and  open  market, 
and,  in  general,  to  protect  investors  and 
the  public  interest. 

B.  Self -Regulatory  Organization 's 
Statement  on  Burden  on  Competition 

The  Exchange  does  not  believe  that 
the  proposed  rule  change  will  impose 
any  burden  on  competition  that  is  not 
necessary  or  appropriate  in  furtherance 
of  the  purposes  of  the  Act. 

C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  from 
Members,  Participants,  or  Others 

The  Exchange  has  neither  solicited 
nor  received  written  comments  on  the 
proposed  rule  change. 

in.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Within  35  days  of  the  publication  of 
this  notice  in  the  Federal  Register  or 
within  such  longer  period  (i)  as  the 
Commission  may  designate  up  to  90 
days  of  such  date  if  it  finds  such  longer 
period  to  be  appropriate  and  publishes 
its  reasons  for  so  finding  or  (ii)  as  to 


which  the  self-regulatory  organization 
consents,  the  Commission  will: 

(A)  by  order  approve  the  proposed 
rule  change,  or 

(B)  institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  N.W., 
Washington,  D.C.  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  at 
the  Commission's  Public  Reference 
Section,  450  Fifth  Street,  N.W., 
Washington  D.C.  20549. 

'  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  Exchange.  All 
submissions  should  refer  to  File  No. 
SR-NYSE-96-32  and  should  be 
submitted  by  December  31.  1996. 

For  the  Commission,  by  the  Division  of 
market  Regulation.  Pursuant  to  delegated 
authority. 

Margaret  H.  McFariand. 

Deputy  Secretary. 

(FR  Doc.  96-31334  Filed  12-9-96;  8:45  am) 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

Aviation  Security,  Advisory  Committee 
Meeting 

AGatCY:  Federal  Aviation 
Administration,  DOT. 

SUMMARY:  Notice  is  hereby  given  of  a 

meeting  of  the  Aviation  Security 

Advisory  Committee. 

DATES:  The  meeting  will  be  held 

December  12. 1996  fi^m  9  a.m.  to  12 

p.m. 

ADDRESSES:  The  meeting  will  be  held  in 
the  MacCracken  Room,  tenth  floor, 
Federal  Aviation  Administration,  800 
Independence  Avenue,  SW, 
Washington,  D.C.  20591,  telephone  202- 
267-7451. 
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SUPPtanENTARY  INFORMATION:  Pursuant 
to  section  10(a)(2)  of  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463;  5  U.S.C.  App.  II),  notice  is  hereby 
given  of  a  meeting  of  the  Aviation 
Security  Advisory  Committee  to  be  held 
December  12,  1996,  in  the  MacCracken 
Room,  tenth  floor.  Federal  Aviation 
Administration,  800  Independence 
Avenue,  SW.,  Washington,  D.C.  The 
agenda  for  the  meeting  will  include  the 
Baseline  Working  Group/ 
recommendations.  Universal  Access 
System  Project  Update,  White  House 
Commission  recommendations  and  new 
legislative  requirements.  Attendance  at 
the  December  12, 1996,  meeting  is  open 
to  the  public  but  is  limited  to  space 
available.  Members  of  the  public  may 
address  the  committee  only  with  the 
written  permission  of  the  chair,  which 
should  be  arranged  in  advance.  The 
chair  may  entertain  public  comment  if, 
in  its  judgment,  doing  so  will  not 
disrupt  the  orderly  progress  of  the 
meeting  and  will  not  be  unfair  to  any 
other  person.  Members  of  the  public  are 
welcome  to  present  written  material  to 
the  committee  at  any  time.  Persons 
wishing  to  present  statements  or  obtain 
information  should  contact  the  Office  of 
the  Associate  Administrator  for  Civil 
Aviation  Security,  800  Independence 
Avenue.  SW.,  Washington,  D.C.  20591, 
telei    we  202-267-7451. 
itmmd  ia  Waifaiiigloa.  D.C  on  Decsmber  5. 


Security,  Policy  and 
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biMUgwit  Trartsportalion  Society  Of 
America;  Public  Meeting 

AGBCY:  Federal  Highway 
AdministraUon  (FHWA),  DOT. 
ACTION:  Notice  of  public  meeting. 

summary:  The  Intelligent  Transportation 
Society  of  America  (ITS  AMERICA)  will 
hold  a  meeting  of  its  Board  of  Directors 
on  Thursday,  January  16, 1997.  The 
session  begins  with  a  Business  session 
(non-Federal  Board  members  only)  from 
1  p.m.-2  p.m.  At  2  p.m.,  the  General 
Program  Session  (open  to  all  members 
and  observers)  is  as  follows:  (1)  Review 
of  ITS  America  Antitrust  Policy  and 
Conflict  of  Interest  Policy  Statements; 
(2)  Review  and  Approval  of  Previous 
Meeting's  Minutes;  (3)  Report  of  the 
Executive  Committee;  (4)  Coordinating 
Council  Report;  (5)  State  Chaptera 
Council  Report;  (6)  Report  of  the  U.S. 


Federal  ITS  Initiatives;  (7)  Report  on 
President's  Commission  on  Critical 
Infrastructure  Protection;  (8)  Report  of 
Reauthorization  Task  Force;  (9)  Report 
of  Board  Special  Task  Force  on  Private 
Sector  ITS  Infrastructure  Priorities;  (10) 
President's  Report:  ITS  Identity 
Campaign;  (11)  Report  of  the  World 
Congresses— Orlando  Overview  and 
Berlin  World  Congress  Update:  (12) 
Standards  Need  Timeline;  (13) 
Comparative  Analysis  Update;  (14) 
Japanese  AHS  Update;  (15)  Other 
Business;  (16)  Adjournment  until  next 
Board  Meeting,  June  4, 1997,  at  the 
Sheraton  Washington  Hotel  in 
conjunction  with  the  Seventh  ITS 
America  Annual  Meeting. 

ITS  AMERICA  provides  a  fonun  for 
national  discussion  and 
recommendations  on  ITS  activities 
including  programs,  research  needs, 
strategic  planning,  standards, 
international  liaison,  and  priorities.  The 
charter  for  the  utilization  of  ITS 
AMERICA  establishes  this  organization 
as  an  advisory  committee  under  the 
Federal  Advisory  Conunittee  Act 
(FACA)  5  U.S.Q  app.  2,  when  it 
provides  advice  or  recommendations  to 
DOT  officials  on  ITS  policies  and 
programs.  (56  FR  9400,  March  6, 1991). 
DATES:  The  Boards  of  Directors  of  ITS 
AMERICA  will  meet  on  Thursday, 
January  6, 1996,  from  1  p.m.-5  p.m. 
ADDRESSES:  Sheraton  Washington  Hotel, 
2660  Woodley  Road,  N.W.,  Washington, 
D.C.  20008;  (202)  326-2000;  Fax:  (202) 
234-0015. 

FOR  FWrnCR  MFORMATION  CONTACT: 
Materials  associated  with  this  meeting 
may  be  examined  at  the  offices  of  ITS 
AMERICA,  400  Virginia  Avenue  SW., 
Suite  800,  Washington,  D.C.  20024. 
Persons  needing  further  information  or 
who  request  to  speak  at  this  meeting 
should  contact  Kenneth  Faunteroy  at 
ITS  AMERICA  by  telephone  at  (202 
484-4130  or  by  FAX  at  (202)  484-3483. 
The  DOT  contact  is  Mary  C.  Pigott, 
FHWA.  HVH-1,  Washington,  D.C. 
20590,  (202)  366-9230.  Office  hours  are 
from  8:30  a.m.  to  5  p.m.,  e.t.,  Monday 
through  Friday,  except  for  legal 
holidays. 
(23  U.S.C.  315;  49  CFR  1.48) 

Issued  on:  December  5, 1996. 
Jefiey  Lindley, 

Deputy  Director,  ITS  Joint  Progmm  Office. 
(PR  Doc.  96-31340  Filed  12-9-96;  8:45  ami 
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Intelligent  Transportation  Society  of 
America;  Public  lAeeting 

agency:  Federal  Highway 
AdministraUon  (FHWA),  DOT. 


action:  Notice  of  public  meeting. 

summary:  The  Intelligent  Transportation 
Society  of  America  (ITS  AMERICA)  will 
hold  a  meeting  of  its  Coordinating 
Council  on  Tuesday,  January  14, 1997. 
The  agenda  is  as  follows:  (1)  Call  to 
Order  and  Instructions;  (2)  Statement  of 
Anti-Trust  Compliance;  (3)  Approval  of 
October  13, 1996,  Meeting  Minutes;  (4) 
Federal  Reports — ^Modal 
Administrations;  (5)  ITS  AMERICA 
President's  Report;  (6)  Sunset-Sunrise 
Task  Force  Report;  (7)  Dedicated  Short- 
Range  Communications  (DSRC)  Report; 
(8)  Joint  Meteorological  Task  Force 
Update;  (9)  Standards  Needs  Timeline; 
(10)  Comparative  Analysis  Update;  (11) 
Japanese  AHS  Update;  (12)  ITS  Travel 
Demand  Management  Workshop 
Update;  (13)  Proposal  for  Task  Force  on 
Financial  Issues;  (14)  Integrating  GIS- 
Transportation  and  ITS  Data  Workshop 
Update;  (15)  World  Congress  and 
Annual  Meeting  Update;  (16)  Other 
Business;  (17)  Adjourn. 

ITS  AMERICA  provides  a  forum  for 
national  discussion  and 
recommendations  on  ITS  activities 
including  programs,  research  needs, 
strategic  planning,  standards, 
international  liaison,  and  priorities.  The 
charter  for  the  utilization  of  ITS 
AMERICA  establishes  this  organization 
as  an  advisory  committee  under  the 
Federal  Advisory  Committee  Act 
(FACA),  5  use  app.  2,  when  it  provides 
advice  or  reconunendations  to  DOT 
offioals  on  ITS  policies  and  programs. 
(56  FR  9400,  March  6, 1991). 

dates:  The  Coordinating  Council  of  ITS 
AMERICA  will  meet  on  Tuesday, 
January  14, 1997,  from  8  a.m.-12  p.m. 
(Eastern  Standard  time). 

addresses:  Omni  Shoreham  Hotel, 
2500  Calvert  Street.  N.W.,  Washington, 
D.C.  20008;  (202)  234-0700  or  Fax:  (202) 
232-4140  or  (202)  232-4158. 

FOR  FURTHER  INFORMATION  CONTACT: 
Materials  associated  with  this  meeting 
may  be  examined  at  the  offices  of  ITS 
AMERICA,  400  Virginia  Avenue,  SW., 
Suite  800.  Washington,  D.C.  20024. 
Persons  needing  further  information  or 
to  request  to  speak  at  this  meeting 
should  contact  Kenneth  Faunteroy  at 
ITS  AMERICA  by  telephone  at  (202) 
484-4130,  or  by  fax  at  (202) 484-3483. 
The  DOT  contact  is  Mary  Pigott,  FHWA. 
HVH-1,  Washington,  D.Q  20590.  (202) 
366-9230.  Office  hours  are  from  8:30 
a.m.  to  5:00  p.m.,  e.t.,  Monday  through 
Friday,  except  for  legal  holidays. 

(23  U.S.C  315;  49  CFR  1.48) 
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Issued  on:  December  5, 1996. 
Jeflfrey  Lindley, 

Deputy  Director,  ITS  Joint  Program  Office. 
fFR  Doc  96-31341  Filed  12-9-96;  8:45  am) 
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Federal  Raliroad  Administration 

Notification  of  Funds  AvaJlabiiity  for 
Next  Generation  High-Speed  Rail 
Corridor  Studies 

AOBKCY:  Federal  Railroad 
Administration;  Department  of 
Transportation. 

SUMMARY:  Pursuant  to  the  Department  of 
Transportation  and  Related  Agencies 
Appropriations  Act  for  Fiscal  Year  1997 
(Public  Law  104-205  (September  30, 
1996)).  the  Federal  Railroad 
Administration  (FRA)  has  $900,000  in 
next  generation  high  speed  rail  funds 
available  for  grants  to  eligible 
participants  for  high  speed  rail  corridor 
planning  assistance,  including 
preliminary  engineering  and  operational 
analysis,  and  other  planning  activities. 
This  notice  sets  forth  the  criteria  by 
which  FRA  will  make  its  selection  of 
grant  recipients.  The  FRA  strongly 
supports  the  advancement  of  high-speed 
rail  in  congested  corridors  where  it  can 
be  an  important  component  of  a 
balanced  transportation  system.  Further, 
FRA  believes  the  development  or 
continuation  of  high-speed  rail  in 
specific  corridors  should  be  undertaken 
as  a  partnership  of  states,  localities,  and 
the  private  sector,  with  support  from  the 
Federal  government.  Pursuant  to  the 
Swift  Rail  Development  Act  of  1994 
(Public  Law  103-440  (November  2, 
1994)),  the  Secretary  may  provide 
financial  assistance  to  a  public  agency 
or  group  of  public  agencies  for  corridor 
planning  for  up  to  50  percent  of  the 
publicly  financed  costs  associated  with 
eligible  activities.  Not  less  than  20 
percent  of  the  publicly  financed  costs 
associated  with  eligible  activities  shall 
come  fi'om  State  and  local  sources, 
which  State  and  local  sources  may  not 
include  funds  firom  any  Federal 
programs.  (In  determining  Federal,  state 
and  local  shares  under  this  provision, 
private  financial  assistance  is  to  be  first 
deducted.  Then  a  Federal  ceiling  of  50 
percent  and  a  state  and  local  floor  of  20 
percent  is  applied.  The  state  and  local 
funds  must  exclude  funds  made 
available  from  any  Federal  program.  The 
remaining  30  percent  of  the  non- 
privately  financed  portion  of  the  project 
may  be  paid  for  using  funds  made 
available  to  the  applicant  from  other 
Federal  programs). 


Criteria  for  Funding 

Eligible  participants  are  encouraged  fo 
submit  a  request  for  funding  which 
addresses  the  following  criteria: 

1.  The  level  of  interest  in  the  chosen 
corridor  demonstrated  by  State, 
regional,  and  local  governments  and 
elected  officials  or  other  interested 
groups.  Interest  can  be  shown  by  the 
past  and  proposed  financial 
commitments  and  in-ldnd  resources  of 
State  and  local  governments  and  the 
private  sector. 

2.  The  extent  to  which  the  proposed 
planning  focuses  on  systems  which  will 
achieve  sustained  speeds  of  125  mph  or 
greater. 

3.  The  degree  of  integration  of  the 
corridor  into  metropolitan  area  and 
statewide  transportation  planning. 

4.  The  potential  interconnection  of 
the  corridor  with  other  parts  of  the 
Nation's  transportation  system, 
including  the  interconnection  with 
other  countries. 

5.  The  anticipated  effect  of  the 
corridor  on  the  congestion  of  other 
modes  of  transportation. 

6.  Whether  the  work  to  be  funded  will 
aid  the  efi'orts  of  state  and  local 
governments  to  enhance  compliance 
with  Federal  environmental  laws  and 
regulations. 

7.  The  estimated  level  of  ridership 
and  the  estimated  capital  cost  of 
corridor  improvements,  including  the 
cost  of  closing,  improving,  or  separating 
highway-rail  grade  crossings. 

8.  Whether  a  specific  route  has  been 
selected,  specific  improvements 
identified,  and  capacity  studies 
completed,  and  whether  the  corridor 
has  been  designated  as  a  high-speed  rail 
corridor  under  Section  1010  of  the 
Intermodal  Surface  Transportation 
Efficiency  Act  of  1991.  Public  Law  102- 
240  (December  18. 1991). 

Eligible  Participants:  Any  state 
government,  local  government, 
organization  of  state  and/or  local 
government,  or  any  combination  of  such 
entities  is  eligible  to  apply  for  funding. 

DOT  Electronic  Grants  Pilot  Proiect 

All  applicants  are  eligible  and 
encouraged  to  participate  in  the  "DOT 
Electronic  Grants  Pilot  Project." 
Through  this  pilot  project,  grant 
applicants  will  be  provided  with  access 
to  specially  designed  Hypertext  Markup 
Language  (HTML)  data  screens  on 
DOT'S  World  Wide  Web  (WWW) 
homepage.  The  screens  and  related 
system  components  will  enable 
cu|tomer8  to  submit  grant  applications 
electronically  including  the  Application 
for  Federal  Assistance,  SF-424. 
Applicants  will  also  be  provided  the 


capability  to  submit  proposals  as  text 
document  attachments  to  the  electronic 
appUcation. 

Future  enhancements  will  provide  for 
electronic  submission  of  grant  reports 
and  pwyment  requests. 

To  participate  or  for  more 
information,  please  contact  Brad  Smith. 
Federal  Railroad  Administration,  via  e- 
mail  at:  bradley.smith@fra.dot.gov  or 
tel.:  (202)  632-3276. 

Deadline  For  Requests  for  Grant 
Applications:  Eligible  participants 
desiring  to  apply  for  this  funding  should 
notify  FRA  by  letter,  and  FRA  will 
respond  initially  be  providing  a 
standard  grant  application  package.  For 
priority  consideration,  FRA  requests 
that  the  completed  grant  application 
packages  be  returned  to  the  below 
address  by  March  3, 1997. 
ADDRESSES:  Applications  should  be 
submitted  to:  Honorable  Jolene  M. 
Molitoris.  Administrator.  Federal 
Railroad  Administration,  ATTN;  RDV- 
11,  400  Seventh  Street.  S.W., 
Washington,  D.C.  20590. 
FOR  FURTHER  INFORMATION  CONTACT:  John 
F.  akota  at  (202)  632-3264. 

issued  in  Washington,  D.C.  on  December  2, 
1996. 

Jolene  M.  Molitoris, 
Federal  Railroad  Administrator. 
IFR  Doc.  96-31351  Filed  12-9-96;  8:45  amj 
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Surface  Transportation  Board 
[STB  Finance  Docket  No.  33294] 

Grand  Trunk  Western  Railroad 
Incorporated— Trackage  Rights 
Exemption — ConsolMated  Rail 
CorporatkH) 

Consolidated  Rail  Corporation 
(Conrail)  has  agreed  to  grant  limited 
overhead  trackage  rights  to  Grand  Trunk 
Western  Railroad  Incorporated  (GTW) 
between  the  Conrail/GTW  connection 
on  Conrail's  North  Yard  Branch  at  CP- 
Vinewood  (MP  3.1+),  Detroit,  MI.  and 
the  connection  with  GTW's  existing 
rights  over  Conrail  (pursuant  to  an 
agreement  between  the  parties  dated 
September  27, 1984),  at  the  connection 
between  Conrail  and  the  Ann  Arbor 
Railroad  on  Conrail's  Detroit  Line,  at 
Alexis,  OH  (MP  50.3+). 

The  transaction  was  scheduled  to  be 
consummated  on  or  aft^r  the  November 
28,  1996  effiective  date  of  the  exemption. 

The  purpose  of  the  trackage  rights  is 
to  attract  to  rail  service  certain 
automotive  parts  traffic  moving  between 
Detroit  and  Toledo  by  improving  service 
and  transit  time. 
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As  a  condition  to  this  exemption,  any 
employees  affected  by  the  trackage 
rights  will  be  protected  by  the 
conditions  imposed  in  Norfolk  and 
Western  Ry.  Co.— Trackage  Rights— BN, 
354  I.C.C.  605  (1978),  as  modified  in 
Mendocino  Coast  Ry.,  Inc. — Lease  and 
Operate,  360  I.C.C.  653  (1980). 

This  notice  is  filed  imder  49  CFR 
1180.2(d)(7).  If  it  contains  false  or 
misleading  information,  the  exemption 
is  void  ab  initio.  Petitions  to  revoke  the 
exemption  under  49  U.S.C.  10502(d) 
may  be  filed  at  any  time.  The  filing  of 
a  petition  to  revoke  will  not 
automatically  stay  the  transaction. 

An  original  and  10  copies  of  all 
pleadings,  referring  to  STB  Finance 
Docket  No.  33294,  must  be  filed  with 
the  Surface  Transportation  Board,  Office 
of  the  Secretary,  Case  Control  Branch, 
1201  Constitution  Avenue,  N.W., 
Washington,  DC  20423.  In  addition,  a 
copy  of  each  pleading  must-be  served  on 
Robert  P.  vom  Eigen,  Esq.,  Hopkins  & 
Sutter,  888  16th  Street,  N.W., 
Washington,  DC  20006. 

Decided:  December  2,  1996. 

By  the  Board,  David  M.  Konschnik, 
Director,  Office  of  Proceedings. 
Vernon  A.  Wlliuns, 
Secretary. 
(PR  Doc.  96-31330  Piled  12-9-96;  8:45  am) 
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[STB  Finance  Docket  No.  329aq 

Hastings  Industrial  Link  Railroad— 
Constructiorf  and  Operation 
Exemption — Hastings,  NE 

AQENCY:  Surface  Transportation  Board. 
ACTION:  Notice  of  exemption. 

summary:  Under  49  U.S.C.  10502,  the 
Board  conditionally  exempts  from  the 
prior  approval  requirements  of  49  U.S.C. 
10901  the  construction  and  operation  by 
Hastings  Industrial  Link  Railroad  of  a  1- 
mile  line  of  railroad,  in  Adams  County, 
NE. 

DATES:  The  exemption  will  not  become 
effective  until  the  environmental 
process  is  completed.  Then,  the  Board 
will  issue  a  further  decision  addressing 
the  environmental  matters  and 
establishing  an  exemption  effective  date 
at  that  time,  if  appropriate.  Petitions  to 
reopen  must  be  filed  by  Decmeber  30, 
1996. 

ADDRESSES:  Send  pleadings,  referring  to 
STB  Finance  Docket  No.  32984,  to:  (1) 
Surface  Transportation  Board,  Office  of 
the  Secretary,  Case  Control  Branch, 
1201  Constitution  Avenue,  N.W., 
Washington,  DC  20423:  and  (2)  Andrew 
P.  Goldstein,  Suite  1105, 1750 


Pennsylvania  Avenue,  N.W., 
Washington,  EX:  20006. 

FOR  FURTHER  INFORMATION  CONTACT: 
Beryl  Gordon,  (202)  927-5660.  [TDD  for 
the  hearing  impaired:  (202)  927-5721.] 
8UPPLBMB4TARY  INFORMATION: 
Additional  information  is  contained  in 
the  Board's  decision.  To  purchase  a 
copy  of  the  full  decision,  write  to,  call, 
or  pick  up  in  person  from:  DC  Data  & 
News,  Inc..  Room  2229, 1201 
Constitution  Avenue,  N.W., 
Washington,  DC  20423.  Telephone: 
(202)  289-4357/4359.  (Assistance  for 
the  hearing  impaired  is  available 
through  TDD  services  (202)  927-5721.] 

Decided:  December  2, 1996. 

By  the  Board,  Chairman  Moigan,  Vice 
Chairman  Simmons,  Commissioner  Owen. 
Vernon  A.  Williams, 
Secretary. 
[PR  Doc.  96-31331  Filed  12-09-96;  8:45  am] 
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UNITED  STATES  INFORMATION 
AGENCY 

Submission  for  0MB  Review; 
Comment  Request 

AQENCY:  United  States  Information 

Agency. 

ACTION:  Sul>mission  for  OMB  review; 

comment  request. 

SUMMARY:  Under  the  provisions  of  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  Chapter  35).  this  notice 
announces  that  the  following 
information  collection  activity  has  been 
forwarded  to  the  Office  of  Management 
and  Budget  (OMB)  for  review  and 
comment.  USIA  is  requesting  approval 
for  revisions  and  a  three-year  extension 
of  an  information  collection  entitled 
"Certificate  of  eligibility  for  Exchange 
Visitor  Status  (J-1  Visa)",  under  OMB 
control  number  3116-0008  which 
expires  January  31, 1996.  This  request 
for  comment  is  being  niade  pursuant  to 
the  Paperwork  Reduction  Act  of  1995 
[Public  La2  104-13;  44  U.S.C.  3506(c) 
(2)  (A)]. 

The  information  collection  activity 
involved  with  the  program  is  conducted 
pursuant  to  the  mandate  given  to  the 
United  States  Information  Agency  under 
the  terms  and  conditions  of  the  Mutual 
and  Educational  and  Cultural  Exchange 
Act  of  1961,  Title  22  Code  of  Federal 
Regulations  (CFR),  Section  514, 
Exchange  Visitor  Program,  Final  Rule; 
and  Title  8,  Section  101(a)(15)  of  the 
Immigration  and  Nationality  Act. 
DATE:  Comments  are  due  on  or  before 
January  9. 1997. 


COPIES:  Copies  of  the  Request  for 
Clearance  (OMB  83-1),  supporting 
statement,  and  other  documents  that 
have  been  submitted  to  OMB  for 
approval  may  be  obtained  hxim  the 
USIA  Clearance  Officer.  Comments 
should  be  submitted  to  the  Office  of 
Information  and  Regulatory  Affairs  of 
OMB.  Attention:  Desk  Officer  for  USIA, 
and  also  to  the  USIA  Clearance  Officer. 
FOR  FURTHER  INFORMATION  CONTACT: 
Agency  Clearance  Officer.  Ms.  Jeannette 
Giovetti,  United  States  Information 
Agency,  M/ADD.  301  Fourth  Street. 
S.W.,  Washington.  D.C.  20547, 
telephone  (202)  619-4408,  internet 
address  JGiovett@USIA.GOV;  and  OMB 
review:  Ms.  Victoria  Wassmer,  Office  of 
Information  And  Regulatory  Affairs, 
Office  of  management  and  Budget,  New 
Executive  Office  Building,  Docket 
Library,  Room  1002,  NECffl, 
Washington,  D.C.  20503,  Telephone 
(202)  395-5871. 

SUPPLBMBiTARY  INFORMATION:  An 
Agency  may  not  conduct  ot  sponsor, 
and  a  person  is  not  required  to  respond 
to  a  collection  of  information  unless  it 
displays  a  currently  valid  OMB  control 
number.  The  Federal  Register  Notice 
with  a  60-day  comment  period  soliciting 
comments  on  this  collection  of 
information  was  published  on  October 
10, 1996  (vol.  61,  no.  198).  Public 
reporting  burden  for  this  collection  of 
information  (Paper  Work  Reduction 
Project:  OMB  No.  3116-0008)  is 
estimated  to  average  IS  minutes  per 
response.  Respondents  are  required  to 
respond  only  one  time,  including  the 
time  for  reviewing  instructions, 
searching  existing  data  sources, 
gathering  and  maintaining  the  data 
needed,  and  completing  and  reviewing 
the  collection  of  information.  Send 
comments  regarding  this  burden 
estimate  or  any  other  aspect  of  this 
collection  of  information,  including 
suggestions  for  reducing  the  burden,  to 
the  United  States  Information  Agency, 
M/ADD,  301  Fourth  Street,  S.W., 
Washington,  D.C.  20547;  and  to  the 
Office  of  Information  and  Regulatory 
Affairs,  Office  of  management  and 
Budget,  New  Executive  Office  Building, 
Docket  Library,  Room  10202,  NEOB, 
Washington,  D.C.  20503. 

Current  Actions:  This  information 
collection  has  been  submitted  to  OMB 
for  the  purpose  of  requesting  a  three- 
year  extension  and  approval  of  revisions 
to  the  form. 

Title:  "Certificate  of  Eligibility  for 
Exchange  Visitor  Status  (J-1  Visa)". 

FoTTn  Number:  IAP-66. 

Abstmct:  This  information  collection 
is  used  by  Exchange  Visitor  sponsors  to 
appropriately  identify  an  individual 
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seeking  to  enter  the  U.S.  as  an  exchange 
visitor.  The  completed  form  is  sent  to 
the  prospective  exchange  visitor  abroad, 
who  takes  it  to  the  U.S.  Consulate 
(Embassy)  to  secure  an  exchange  visitor 
(J-1)  visa. 

Proposed  Frequency  of  Responses: 
No.  of  Respondents— 200,000; 
Recordkeeping  Hours — .15;  Total 
Annual  Biuden— SO.OOO. 

Dated:  December  4, 1996. 
Rose  Royal, 

Federal  Register  Liaison. 
(FR  Doc.  96-31306  Filed  12-9-96;  8:45  am) 


DEPARTMENT  OF  VETERANS 
AFFAIRS 

Wage  Commmee,  Notice  of  Meetings 

The  Department  of  Veterans  Affairs 
(VA),  in  accordance  with  Pub.  L.  92- 
463,  gives  notice  that  meetings  of  the 
VA  Wage  Committee  will  be  held  on: 


Wednesday.  January  15, 1997,  at  2:00 

p.m. 
Wednesday,  January  29, 1997,  at  2:00 

p.m. 
Wednesday,  February  19, 1997,  at  2:00 

p.m. 
Wednesday,  March  26, 1997,  at  2:00 

p.m. 

The  meetings  will  be  held  in  Room 
246,  Department  of  Veterans  Affairs 
Central  Office,  810  Vermont  Avenue, 
NW.  Washington,  DC  20420. 

The  Committee's  purpose  is  to  advise 
the  Under  Secretary  for  Health  on  the 
development  and  authorization  of  wage 
schedules  for  Federal  Wage  System 
(blue-collar)  employees. 

At  these  meetings  the  Committee  will 
consider  wage  survey  specifications, 
wage  survey  data,  local  committee 
reports  and  recommendations,  statistical 
analyses,  and  proposed  wage  schedules. 

All  portions  of  the  meetings  will  be 
closed  to  the  public  because  the  matters 
considered  are  related  solely  to  the 
internal  personnel  rules  and  practices  of 


the  Department  of  Veterans  Affairs  and 
because  the  wage  survey  data 
considered  by  the  Committee  have  been 
obtained  from  officials  of  private 
business  establishments  with  a 
guarantee  that  the  data  will  be  held  in 
confidence.  Closure  of  the  meetings  is  in 
accordance  with  subsection  10(d)  of 
Pub.  L.  92-463,  as  amended  by  Pub.  L. 
94-409,  and  5  U.S.C.  552b(c)  (2)  and  (4). 

However,  members  of  the  public  are 
invited  to  submit  material  in  writing  to 
the  Chairperson  for  the  Committee's 
attention. 

Additional  information  concerning 
these  meetings  may  be  obtained  hx>ra 
the  Chairperson,  VA  Wage  Committee 
(05).  810  Vermont  Avenue;  NW. 
Washington.  DC  20420. 

Dated:  December  4, 1996. 

By  Direction  of  the  Secretary.  ^ 

He3rward  Bannister, 
Committee  Management  Officer. 
(FR  Doc  96-31402  Filed  12-9-96;  8:45  am) 
MLUNG  COM  saae-ei-M 
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Part  II 

Environmental 
Protection  Agency 

Environmental  Education  Grants  Program, 
Fiscal  Year  1997;  Solicitation  Notice 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-6662-41 

Solicitation  Notice;  Environmental 
Education  Grants  Program,  Fiscal  Year 
1997 

Section  I.  Overview  and  Deadlines 

Due  Date  for  PropoMls:  February  21, 
1997 

A.  What  Is  the  Purpose  of  This 
Solicitation  Notice? 

-    This  notice  solicits  grant  proposals 
from  education  institutions,  public 
agencies,  and  non-profit  organizations 
to  support  environmental  education 
projects  as  defined  in  this  notice. 

B.  What  Is  the  Envimnmental  Education 
Grants  Program?  How  Much  Money  Is 
Available  for  This  Progmm? 

The  Environmental  Education  Grants 
Program  provides  financial  support  for 
projects  which  design,  demonstrate,  or 
disseminate  environmental  education 
practices,  methods,  or  techniques.  This 
program  is  authorized  under  Section  6 
of  the  National  Environmental 
Education  Act  of  1990  (the  Act)  (P.L. 
101-619).  Congress  has  appropriated 
approximately  $13  million  for  this 
grants  program  over  the  past  five  years 
(between  $2.1  and  $2.9  milUon  per  year 
from  FY  1992  through  FY  1996).  During 
this  time,  EPA  headquarters  has 
awarded  between  $628,000  and  $1.5 
million  in  grant  funds  per  year  and  each 
of  EPA's  ten  regional  offices  award 
between  $150,000  to  $180,000  per  year. 
EPA  anticipates  funding  of 
approximately  $3  million  in  FY  1997 
and  will  award  grants  subject  to  the 
availability  of  funding. 

C.  What  Is  Envimnmental  Education? 

The  goal  of  environmental  education 
is  to  increase  public  awareness  and 
knowledge  about  environmental  issues, 
and  to  provide  the  public  with  the  skills 
needed  to  make  informed  decisions  and 
to  take  responsible  actions. 
Environmental  education  enhances 
critical-thinking,  problem-solving,  and 
effective  decision-making  sldlls.  It  also 
teaches  individuals  to  weigh  various 
sides  of  an  environmental  issue  to  make 
informed  and  responsible  decisions. 
Environmental  education  does  not 
advocate  a  particular  viewpoint  or 
course  of  action. 

D.  When  Is  My  Proposal  Due  to  EPA  and 
When  Will  EPA  Announce  the  Grant 

Awards? 

Proposals,  signed  by  an  authorized 

representative  plus  two  copies,  must  be 
mailed  to  EPA  postmarked  no  later  than 


Friday.  February  21. 1997.  Proposals 
which  are  postmarked  after  February  21, 
1997  will  not  t>e  considered  for  funding. 
EPA  expects  to  announce  the  1997  grant 
awards  in  the  Summer  of  1997.       .   ^ 

E.DoI  Mail  My  Proposal  to  EPA      ' 
Headquarters  or  an  EPA  Regional 
Office?  Is  There  a  Difference  Between 
the  Type  of  Projects  Funded  by 
Headquarters  and  Regional  C^ices? 

Proposals  requesting  between  $25,001 
and  $250,000  in  federal  environmental 
education  grant  funds  must  be  mailed  to 
EPA  headquarters  in  Washington,  DC; 
proposals  requesting  $25,000  or  less 
must  be  mailed  to  the  EPA  regional 
office  where  the  project  takes  place 
(rather  than  to  the  regional  office  where 
the  applicant  is  located,  if  these 
locations  are  different).  A  list  of      *'  "^ 
addresses  by  state  is  included  at  the  end 
of  this  notice.  The  EPA  headquarters 
and  regional  grants  will  be  evaluated 
using  the  same  criteria  as  defined  in  this 
solicitation. 

F.  Where  Do  I  Get  the  Information  and 
Forms  Needed  To  Prepare  My  Proposal? 

Please  read  this  solicitation  notice 
carefully;  it  contains  all  the  information 
and  forms  necessary  to  prepare  a 
proposal.  If  your  project  is  selected  as  a 
finalist  after  the  evaluation  process  is 
"concluded,  EPA  will  provide  you  with 
additional  forms  needed  to  process  your 
proposal.  .  •  -   ■'.  '- 

G.  How  Much  Money  Can  I  Request  for 
My  Grant  Project?  How  Does  the  Dollar 
Amount  Requested  Affect  My  Chance  of 
Being  Funded? 

The  statute  sets  a  ihaximum  limit  of 
$250,000  in  environmental  education 
grant  funds  for  any  one  project. 
However,  because  of  limited  funds,  EPA 
prefers  to  issue  smaller  grants  to  more 
recipients  with  the  available  funds. 
Applicants  should  be  aware  that  EPA 
receives  many  more  proposals  each  year 
than  can  possibly  be  funded.  In  Fiscal 
Year  1996,  over  350  proposals  were 
received  at  EPA  Headquarters,  while 
only  nine  were  funded,  the  largest  for 
$145,000.  Smaller  proposals  submitted 
to  the  EPA  Regions  have  a  better  chance 
of  being  funded,  in  part  because  EPA 
has  a  legislative  requirement,  under 
Section  6(i)  of  the  Act,  to  award  25%  of 
the  total  amount  of  our  grant  funds  for 
projects  which  request  $5,000  or  less. 
For  each  EPA  region,  this  means  that  the 
largest  number  of  the  regional  grants 
each  year  are  for  $5,000  or  less.  In  1996, 
2.5%  of  the  proposals  for  more  than 
$25,000  were  fimded.  6.1%  of  the 
proposals  between  $5,000  and  $25,000 
were  funded,  and  18.6%  of  the 
proposals  for  $5,000  or  less  were 


funded.  In  summary,  you  will 
significantly  increase  your  chance  of 
being  funded  if  you  request  $5,000  or 
less  from  a  Regional  Office  or  $75,000 
or  less  from  headquarters. 

Section  n.  Eligible  Applicants  and 
Activities 

H.  Who  Is  Eligible  To  Submit  Proposals? 

Any  local  or  tribal  government 
education  agency,  state  government 
education  or  environmental  agency, 
college  or  university,  not-for-profit 
organization,  or  noncommercial 
educational  broadcasting  entity  may 
submit  a  proposal.  These  terms  are 
defined  in  Section  3  of  the  Act  and  40 
CFR  Part  47.105.  "Tribal  education 
agency"  means  a  school  or  community 
college  which  is  controlled  by  an  Indian 
tribe,  band,  or  nation,  including  any 
Alaska  Native  Village,  which  is 
recognized  as  eligible  for  special 
programs  and  services  provided  by  the 
United  States  to  Indians  because  of  their 
status  as  Indians  and  which  is  not 
administered  by  the  Bureau  of  Indian 
Afiairs. 

/.  May  an  Organization  Submit  More 
Than  One  Proposal  in  FY  1997? 

Yes.  an  organization  may  submit  more 
than  one  proposal,  but  only  if  the 
proposals  are  for  different  projects.  No 
organization  will  be  awarded  more  than 
one  grant  for  the  same  project  during  the 
'  same  fiscal  year. 

/.  May  I  Submit  a  Proposal  for  This 
Fiscal  Year  Even  if  I  Have  Been 
Awarded  Funding  Under  This  Program 
in  Past  Years? 

Yes,  applicants  who  were  awarded 
funding  in  the  past  may  submit  new 
proposals  to  expand  a  previously 
funded  project  or  to  fund  an  entirely 
difiierent  one.  However,  each  new 
proposal  will  be  evaluated  based  upon 
the  specific  criteria  set  forth  in  this 
solicitation  and  in  relation  to  the  other 
proposals  received  in  this  fiscal  year.  In 
addition,  due  to  limited  resources,  EPA 
does  not  generally  sustain  projects 
beyond  the  initial  grant,  unless  there  are 
compelling  reasons  to  do  so.  The 
program  is  geared  toward  providing 
seed  money  to  initiate  new  projects  or 
advancing  existing  projects  that  are  new 
in  some  way  (e.g.  in  new  locations  or 
with  new  audiences). 

K.  May  a  Teacher,  Educator,  or  Faculty 
Member  Apply? 

A  teacher's  school  district,  an 
educator's  nonprofit  organization,  or  a 
faculty  member's  college  or  university 
may  apply,  but  an  individual  teacher, 
educator,  or  faculty  member  cannot 
Only  agencies,  organizations,  and 
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institutions — not  individuals — are 
eligible  to  apply  for  grants. 

L.  What  General  Activities  Are  Eligible 
for  Funding  Under  This  Program? 

As  specified  under  the  Act.  the 
environmental  education  activities  that 
are  eligible  for  funding  under  this 
pro^-am  must  include,  but  are  not 
limited  to,  at  least  one  of  the  following: 

1.  Designing,  demonstrating,  or 
disseminating  environmental  curricula 
(see  next  paragraph); 

2.  Designing  and  demonstrating  field 
methods,  practices,  and  techniques, 
including  assessing  environmental  and 
ecological  conditions  or  specific 
environmental  issues  or  problems: 

3.  Training  or  educating  teachers, 
faculty,  or  related  personnel;  or 

4.  Fostering  international  cooperation 
in  addressing  environmental  issues  and 
problems  in  the  United  States,  Canada, 
and/or  Mexico. 

Regarding  Item  (1)  above,  EPA 
strongly  encourages  applicants  to 
demonstrate  or  disseminate  existing 
environmental  curricida  rather  than 
designing  new  curricula  because  experts 
indicate  that  a  significant  amount  of 
quahty  curricula  have  already  been 
developed  and  are  under-utilized.  EPA 
will  consider  funding  new  curricula 
only  where  the  appUcant  demonstrates 
that  there  is  a  need  (e.g.,  that  the  new 
ciuriculum  has  not  been  designed  for  a 
certain  audience,  existing  curricula 
cannot  be  adapted  well  to  a  particular 
local  environmental  concern,  or  existing 
curricula  are  not  otherwise  accessible). 
The  applicant  must  specify  what  steps 
they  have  taken  to  determine  this  need 
(e.g.,  you  may  cite  a  conference  where 
this  need  was  discussed,  the  results  of 
inquiries  made  within  your  community 
or  with  various  educational  institutions, 
or  a  research  or  other  published 
document). 

M.  What  Activities  Are  Not  Eligible  for 
Funding  Under  This  Prog^xim? 

Funds  cannot  be  used  for 

1.  Construction  projects; 

2.  Technical  training  of 
enviroimiental  management 
professionals; 

3.  Non-educational  research  and 
development;  and/or 

4.  Environmental  information  projects 
that  have  no  educational  component. 

Regarding  Item  (1)  above,  EPA  will 
not  fund  construction  activities  such  as 
the  acquisition  of  real  property  (e.g., 
buildings)  or  the  constiuction  or 
modification  of  any  building.  EPA  may, 
however,  fund  activities  such  as 
creating  a  nature  trail  or  building  a  bird 
watching  station  as  long  as  these  item^ 
are  an  integral  part  of  the  environmental 


education  project,  and  the  cost  is  a 
relatively  small  percentage  of  the  total 
amount  of  federal  funds  requested. 

Regarding  Item  (4)  above,  EPA  will 
fund  only  enviroiunental  education 
projects,  not  projects  that  ar^  solely 
designed  to  develop  or  disseminate 
environmental  information.  As 
discussed  under  Section  I(C], 
environmental  education  teaches 
critical-thinking,  problem-solving  skills, 
and  decision-making  skills.  By  contrast, 
environmental  information  provides 
facts  or  opinions  about  environmental 
issues  or  problems,  but  does  not 
enhance  critical-thinking,  problem- 
solving,  or  efi^ective  decision-making 
skills.  Although  information  is  an 
essential  element  of  any  educational 
effort,  environmental  information  is  not, 
by  itself,  environmental  education. 

N.  What  Specific  Type  of  Projects  Will 
EPA  Fund? 

EPA  will  fund  only  those  proposals 
which  meet  the  criteria  specified  below 
and  which  meet  the  definition  of 
environmental  education  under  1(C). 
Proposals  will  not  be  funded  if  they  do 
not  meet  both.  Apply  to  EPA 
Headquarters  if  you  are  requesting  over 
$25,000  of  Federal  funds  and  to  your 
EPA  Regional  Office  if  you  are 
requesting  $25,000  or  less  in  Federal 
funds.  The  terms  used  in  this  Section 
are  defined  in  Paragraph  (3)  at  the  end 
of  the  Section. 

1.  Basic  Criteria:  All  proposals  must 
explain  how  the  proposed  project: 

a.  Is  new  or  significantly  improved; 

b.  Has  the  potential  for  wide 
application; 

c.  Addresses  a  high  priority 
environmental  issue;  and 

d.  Reaches  key  audiences  and 
advances  the  environmental  education 
field  by  addressing  one  or  more  of  the 
following: 

(1)  Building  state,  local,  or  tribal 
ca{>acity  to  develop  and  deliver  quality 
environmental  education  programs; 

(2)  Utilizing  environmental  education 
as  a  catalyst  to  advance  state,  local,  or 
tribal  education  reform  and 
improvement  goals; 

(3)  Educating  teachers,  students, 
parents,  community  leaders,  and  the 
public  about  human  health  threats  from 
environmental  pollution,  especially  as  it 
affects  children; 

(4)  Educating  teachers,  faculty,  or 
nonformal  educators  about 
environmental  issues  to  improve  their 
environmental  education  teaching  skills 
(e.g.,  through  workshops); 

15)  Educating  students  in  formal  or 
nonformal  settings  about  environmental 
issues  to  encourage  environmental 
careers; 


(6)  Educating  low  income  and 
culturally  diverse  audiences  about 
environmental  issues,  thereby 
advancing  environmental  junice;  and/or 

(7)  Educating  the  public  about 
environmental  issues  in  their 
communities  through  community-based 
organizations  or  through  print,  film, 
broadcast,  or  other  media. 

Note:  Headquarters  will  give  preference  to 
the  highest  ranking  proposals  which  address 
(1)  capacity  building,  (2)  education  reform, 
and/or  (3)  human  health,  as  described  below 
under  Etefinitions. 

2.  Criteria  for  Final  Selections:  EPA 
will  make  the  final  grant  selections  as 

.  follows: 

After  individual  projects  are 
evaluated  and  scored  by  reviewers,  as 
described  under  Section  V(W),  EPA 
officials  in  the  regions  and  at 
headquarters  will  select  a  diverse  range 
of  finalists  from  the  highest  ranking 
proposals.  In  making  the  final 
selections,  EPA  will  take  into  accoimt 
the  following: 

a.  The  effectiveness  of  collaborative 
activities  and  partnerships,  as  needed  to 
effectively  develop  or  implement  the 
project; 

b.  The  environmental  and  educational 
importance  of  the  activity  or  product; 

c.  The  effectiveness  of  the  delivery 
mechanism  (i.e.,  workshop,  conference, 
etc.); 

d.  The  cost  effectiveness  of  the 
proposal;  and 

e.  The  geographic  distribution  of 
projects. 

3.  Definitions:  The  above  terms  are 
defined  as  follows: 

Building,  state,  local,  or  tribal 
capacity  refers  to  efforts  to  improve  the 
coordinated  delivery  of  environmental 
education  at  the  state,  local,  or  tribal 
level.  This  should  involve  a  coordinated 
effort  by  the  major  education  and 
environmental  education  providers  fit>m 
the  respective  state,  locality,  or  tribe  in 
the  planning  and  implementation  of  the 
project  (e.g.,  state  education  and  natural 
resource  departments,  local  school 
districts  and  boards,  professional 
education  and  environmental  education 
associations  or  coordinating  councils,  as 
well  as  nonprofit  education  and 
environmental  education  organizations) 
and  may  also  include  other  types  of 
organizations  and  private  businesses. 
Examples  of  how  to  build  state,  local,  or 
tribal  capacity  include,  but  are  not 
limited  to,  the  following: 
— Identifying  and  assessing  needs  and 

setting  priorities; 
— Evaluating  ciurent  programs  and  links 

among  programs; 
— Developing  and  implementing 

coordinated  strategic  plans; 
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— Identifying  funding  sources  and 

creating  grant  programs; 
— Identifying  existing  resources, 

developing  databases  of  such 

resources,  and  disseminating  these 

resources  and  information; 
— Establishing  or  enhancing  on-line 

communications  to  facilitate 

networking  among  organizations; 
— Ensuring  sustained  profisssional 

development  activities;  and/ or 
— Holding  leadership  seminars  and 

other  types  of  training. 

Education  reform  and  improvement 
refers  to  efforts  to  improve  student 
academic  achievement  and  to  equip 
students  with  the  necessary  knowledge 
and  skills  to  be  lifielong  learners.  Your 
proposal  should  clearly  describe  what 
your  state,  local,  or  tribal  educational 
reform  and  improvement  needs  and 
goals  are  as  well  as  how  they  relate  to 
your  environmental  education  project. 
Examples  of  possible  reform  and 
improvement  strategies  to  which  the 
proposed  environmental  education 
program  might  be  linked  include 
ciuricular  and  instructional  innovations 
such  as  more  emphasis  on  inquiry  and 
problem-solving,  learning  experiences 
that  have  practical  application  in  the 
real  world,  project-based  learning,  team 
building  and  group  decision-making, 
and  interdisciplinary  study.  Other 
examples  include  the  development  of 
new  high  content  and  performance 
standards,  the  design  of  corresponding 
assessment  systems,  the  realignment  of 
curriculum  and  instructional  practice  to 
the  high  standards  and  assessment 
system,  the  use  of  technology  in 
promoting  learning,  the  implementation 
of  sustained  and  intensive  professional 
development  activities,  and  the  creation 
of  family  and  community  partnerships. 

Human  health  threats  from 
environmental  pollution,  as  used  here  is 
intended  to  address  recommended 
actions  recently  stated  in  EPA's 
"National  Agenda  to  Protect  Children's 
Health  from  Environmental  Threats." 
The  action  reads  as  follows  "We  call  on 
American  parents,  teachers  and 
community  leaders  to  take  personal 
responsibility  for  learning  about  the 
hazards  that  environmental  problems 
pose  to  our  children — and  provide  them 
with  the  information  they  need  to  help 
protect  children  &t>m  those  risks  at 
home,  at  school  and  at  play."  An 
informed,  involved  local  community 
does  a  better  job  of  making 
environmental  decisions  than  a  distant 
bureaucracy — and  never  more  so  than 
when  it  comes  to  our  children.  Parents, 
teachers  and  commimity  leaders  can 
and  should  play  a  vital,  day-to-day  role 
in  learning  about  the  particular 


environmental  hazards  their  children 
face  in  their  own  communities,  and  then 
use  that  knowledge  to  make  more   __^ 
informed  decisions  that  prevent 
environmental  health  problems  and 
protect  children.  Therefore,  through  this 
solicitation,  EPA  encourages 
environmental  education  projects  to 
educate  the  public  about  environmental 
hazards  and  how  to  minimize  human 
exposure  to  preserve  good  health. 

Environmental  Justice  refers  to  EPA's 
goal  to  encourage  applicants  to  submit 

f>roposals  that  include  efforts  to  target 
ow  income  and  culturally  diverse 
populations,  thereby  promoting 
environmental  justice.  The  term         i  "■ 
environmental  justice  refers  .to  the  fair 
treatment  of  people  of  all  races, 
cultures,  and  income  with  respect  to  the 
development,  implementation  and 
enforcement  of  environmental  laws, 
regulations,  and  policies.  Fair  treatment 
means  that  no  racial,  ethnic,  or 
socioeconomic  group  should  bear  a 
disproportionate  share  of  the  negative 
environmental  consequences  that  might 
result  from  the  operation  of  industrial, 
municipal,  and  commercial  enterprises 
and  frt>m  the  execiition  of  federal,  state, 
local,  and  tribal  programs  and  policies. 
An  example  wouldbe  a  project  directed 
at  an  environmental  problem  that  has  a 
disproportionately  high  and  adverse 
human  health  or  environmental  impact 
in  a  low-income  or  culturally-diverse 
community. 

A  high  priority  environmental  issue  is 
one  that  is  important  to  the  community, 
state,  or  region  being  targeted  by  the 
project;  e.g.,  one  community  may  have 
significant  air  pollution  problems  which 
makes  teaching  about  human  health 
efliects  from  it  and  solutions  to  air 
pollution  important,  while  rapid 
development  in  another  community 
may  threaten  a  nearby  wildlife  habitat, 
thus  making  habitat  or  ecosystem 
protection  a  high  priority  issue. 

New  or  significantly  improved 
pertains  to  a  project  that  reaches  a 
specific  commimity  for  the  first  time, 
develops  a  new  or  improved  teaching 
strategy,  or  uses  a  new  or  improved 
method  of  applying  existing  materials. 

Partnerships  refiars  to  EPA  promotion 
of  effective  use  of  partnerships  between 
organizations  or  within  an  organization. 
The  term  partnership  is  the  forming  of 
a  collaborative  working  relationship 
between  two  or  more  organizations  such 
as  governmental  agencies,  non-profit 
organizations,  educational  institutions, 
and/or  the  private  sector.  It  may  also 
refiar  to  intra-organizational  unions  such 
as  the  science  and  art  departments  of 
within  a  university  collaborating  on  a 
project. 


Wide  application  pertains  to  a  project 
that  targets  a  large  and  diverse  audience 
in  terms  of  numbers  or  demographics;  or 
that  can  serve  as  a  model  program 
elsewhere. 

Sectioa  IV.  Requirements  for  Pn^Msak 
and  MaAching  Funds 

O.  What  is  a  Proposal? 

The  proposal  contains  three  parts 
which  are  explained  in  Section  (S) 
below: 

1.  The  "Application  for  Federal 
Assistance"— Standard  Form  (SF)-424  . 
(attached); 

2.  The  "Budget  Information:  Non- 
Construction  Programs" — Standard 
Form  (SF)-424 A  (attached);  and 

3.  A  work  plan  with  appendices. 

To  ensure  your  proposal  is  completed 
properly,  carefully  follow  the 
instructions  on  the  SF-^24,  SF-424A, 
and  those  provided  below.  The  SF-424, 
SF-424A,  and  completed  work  plan 
contain  all  the  information  EPA  will  use 
to  evaluate  the  merits  of  your  proposal. 
Only  finalists  will  be  asked  to  submit 
additional  forms  needed  to  process  their 
proposal. 

P.  Are  Matching  Funds  Required? 

Yes,  non-federal  matching  funds  of  at 
least  25%  of  the  total  cost  of  the  project 
are  required,  although  EPA  encourages 
matching  funds  of  greater  than  25%. 
Federal  funds  to  support  the  project 
must  not  exceed  75%  of  the  total  cost 
of  the  project.  The  25%  match  may  be 
provided  by  the  applicant  or  any  other 
organization  or  institution,  except  that 
no  portion  of  the  25%  match  can 
include  federal  funds  (unless 
specifically  authorized  by  statute).  The 
25%  match  may  be  provided  in  cash  or 
by  in-kind  contributions  and  other  non- 
cash support.  In-kind  contributions 
often  include  salaries  or  other  verifiable 
costs.  In  the  case  of  salaries,  applicants 
may  use  either  minimum  wage  or  fair 
market  value.  The  proposed  match, 
including  the  value  of  in-kind 
contributions,  is  subject  to  negotiation 
with  EPA.  The  value  of  in-kind 
contributions  must  be  carefully 
documented.  All  grants  are  subject  to 
audit. 

The  matching  non-federal  share  is  a 
percentage  of  the  entire  cost  of  the 
project.  For  example,  if  the  75%  federal 
portion  is  $5,000,  then  the  entire  project 
should,  at  a  minimum,  have  a  budget  of 
$6,667,  with  the  recipient  providing  a 
contribution  of  $1,667.  To  assure  that 
your  match  is  sufficient,  simply  divide 
the  Federally  requested  amount  by 
three.  If  your  match  is  larger  than  one- 
third  of  the  requested  amount,  it  is 
sufficient.  The  amount  of  non-federal 
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funds,  including  in-kind  contributions, 
must  be  itemized  in  Block  15  of  the  SF- 
424. 

Q.  Ckm  I  Use  Federal  Funds  in  Addition 
to  Those  Provided  by  This  Program  to 
Support  the  Same  Inject? 

Yes,  you  may  use  federal  funds  in 
addition  to  those  provided  by  this 
program,  but  only  for  different 
activities.  However,  you  may  not  use 
any  federal  funds  to  meet  all  or  any  part 
of  the  required  25%  match  as  stated  in 
paragraph  (P)  above.  If  you  have  already 
been  awarded  federal  funds  for  a  project 
in  which  you  are  seeking  additional 
support  firom  this  program,  you  must 
indicate  in  the  budget  section  of  the 
woric  plan  that  you  have  been  awarded 
other  federal  support  for  this  project. 
You  must  also  identify  the  project 
officer,  agency,  office,  address,  phone 
number,  and  the  amount  of  the  award. 

R.  Can  I  Request  Funding  for  Any 
Budget  Category  on  the  SF-424A  (i.e.. 
Personnel/Salaries,  Fringe  Benefits, 
Travel,  Equipment,  Supplies, 
Contractual,  and  Indirect  Charges)? 

Yes,  you  may  request  funding  for  any 
or  all  of  the  budget  categories  identified 
above  with  the  following  exceptions. 

1.  As  indicated  under  Section 
n(M)(l),  EPA  will  not  fund  the 
acquisition  of  real  property  (including 
buildings)  or  the  construction  or 
modification  of  any  building. 

2.  You  may  request  funds  to  pay  for 
salaries  and  fringe  benefits,  but  only  for 
those  personnel  who  are  directly 
involved  in  implementing  the  proposed 
project  and  whose  salaries  and  fringe 
benefits  are  directly  related  to  specific 
products  or  outcomes  of  the  proposed 
project.  EPA  strongly  encourages 
applicants  to  request  reasonable 
amounts  of  funding  for  salaries  and 
hinge  benefits. 

3.  You  may  include  a  request  for 
indirect  costs  only  if  your  organization 
has  already  negotiated  and  received  an 
"indirect  cost  rate"  from  the  federal 
government. 

5.  What  Must  be  Included  in  the 
Proposal? 

The  proposal  must  contain  an  SF- 
424,  SF-424A,  and  woik  plan  as 
described  below: 

1.  Application  for  Federal  Assistance 
(SF-424)  and  Budget  Information  SF- 
424A):  The  SF-424  and  SF-424A  are 
required  for  all  federal  grants.  A 
completed  SF-424  and  SF-424A  must 
be  submitted  as  part  of  your  proposal. 
These  forms,  along  with  instructions 
and  samples,  are  included  at  the  end  of 
this  notice.  Please  carefully  review  the 
instructions  and  the  sample.  Refer  to 


Paragraph  (R)  above  for  information  on 
what  types  of  budget  categories  can  and 
cannot  be  funded  under  this  program. 

2.  Work  Plan:  A  Work  plan  describes 
your  proposed  project.  The  total  number 
of  points  possible  for  each  proposal  is 
100.  These  points  will  be  distributed  as 
follows.  First,  each  of  the  following  four 
sections  of  the  work  plan  are  assigned 
points  which  add  up  to  90.  (Certain 
sections  are  given  more  points  than 
others  reflecting  the  relative  importance 
of  each  section).  Second,  reviewers  will 
be  given  the  flexibility  to  provide  up  to 
10  additional  points  for  exceptional 
projects  based  upon  the  overall  quality 
of  the  proposal  and  evidence  that  EPA's 
priorities,  as  stated  in  Section  III(N), 
will  be  effectively  advanced  by  the 
proposed  project.  All  criteria  used  to 
provide  these  10  additional  points  will 
be  consistent  with  the  criteria 
established  in  the  solicitation. 

All  work  plans  must  include  and  be 
formatted  according  to  all  four  sections 
(a-d)  below: 

a.  Project  Sununary:  Provide  EPA 
with  tm  overview  of  your  entire  project. 
The  summary  must  be  no  more  than  one 
page  and  must  briefly  include  all  seven 
of  the  following: 

(1)  Describe  your  organization  (and 
yoiur  key  partners); 

(2)  State  the  goals  and  specific 
objectives  of  your  project; 

(3)  Identify  what  type  of  project  you 
will  focus  on  as  described  under  Section 
III(N),  e.g.,  teacher  training  or 
community-based  education; 

(4)  Describe  the  demographics  of  your 
target  audience  (including  the  total 
number  of  direct  participants,  ethnic 
composition,  and  type  of  individuals 
reached  such  as  teadiers,  students,  or 
the  general  public). 

(5)  Indicate  how  you  will  reach  your 
target  audience; 

(6)  Describe  the  expected  results  of 
your  project  and  how  you  will  evaluate 
it;  and 

(7)  Indicate  for  which  types  of 
activities  the  EPA  funds  will  be  used. 

The  project  summary  will  be  scored 
on  how  well  you  provide  an  overview 
of  your  entire  project  based  upon  the 
seven  subsections  identified  above. 

Proiect  Summary  Nfaximum  Score:  5 
Points 

b.  Project  Description:  Provide  EPA 
with  an  explanation  of  how  your 
proposed  project  meets  #1  and  #2  below. 

(1)  Explain  how  the  proposed  project 
addresses  one  or  more  of  EPA's 
priorities  and^oals  as  set  out  under 
Section  III(N). 

This  subsection  will  be  scored  on  how 
clearly  and  effectively  your  project:  (a) 
establishes  realistic  goals  and  objectives; 


(b)  identifies  its  target  audience  and 
demonstrates  an  understanding,of  the 
needs  of  that  audience;  (c)  uses  an 
efiiective  means  or  delivery  system  for 
reaching  the  target  audience/ 
implementing  the  project;  and  (d) 
demonstrates  that  it  uses  or  produces 
quality  educational  products  or  methods 
which  teach  critical-thinking,  problem- 
solving,  and  decision-making  skills. 
Subsection  maximum  score:  40  points 
(10  points  for  each  of  the  four  elements 
identified  in  this  paragraph). 

(^)  Explain  how  the  proposed  project: 
(a)  is  new  or  significantly  improved;  (b) 
has  wide  application;  and  (c)  addresses 
a  priority  issue  as  described  under 
Section  m(N). 

This  subsection  will  be  scored  on  how 
well  you  explain  how  your  proposal 
meets  the  three  elements  identified 
above.  Subsection  maximum  score:  15 
points  (5  points  for  each  of  the  three 
elements  identified  above). 

Proiect  Description  Maximum  Score:  55 
Points 

c.  Project  Evaluation:  Provide  EPA 
with  an  explanation  of  how  you  will 
determine  or  measure  whether  you  are 
meeting  the  goals  and  objectives  of  your 
project.  Evaluation  plans  may  be 
quantitative  and/or  qualitative  and  may 
include,  for  example,  siuveys, 
observation,  or  outside  consultation. 

The  project  evaluation  will  be  scored 
on  the  extent  to  which:  (a)  your 
evaluation  plan  will  measure  the 
project's  effectiveness;  and  (b)  your  plan 
to  apply  data  gathered  fix)m  your 
evaluation  to  strengthen  your  project. 

Pro)ect  Evaluation  Maximum  Score:  10 
Points  (5  Points  for  Each  of  the  Two 
Elemmts  Identified  Above) 

d.  Appendices:  Provide  EPA  with  a 
detailed  budget,  resumes  of  key 
personnel,  and  letters  of  commitment. 
No  other  appendices  or  attachments 
such  as  video  tapes  or  sample  curricula 
may  be  submitted. 

(1)  Budget:  Describe  how  you  will  use 
the  funds  for  personnel/salaries,  fringe 
benefits,  travel,  equipment,  supplies, 
contract  costs,  and  indirect  costs.  You 
must  also  include  a  table  which  lists 
each  major  proposed  activity  as  well  as 
the  month  and  year  it  will  be  completed 
and  the  amount  of  EPA  funds  that  will 
be  spent  on  each  activity.  For  smaller 
grants,  your  table  may  list  only  one  or 
two  activities. 

This  subsection  will  be  scored  on:  (a) 
how  well  the  budget  information  clearly 
and  accurately  shows  how  funds  will  be 
used;  and  (b)  whether  the  funding 
request  is  reasonable  given  the  activities 
proposed.  Subsection  maximum  score: 
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10  points  (5  points  for  each  of  the  two 
elements'identified  in  this  paragraph) 

(2)  Key  Personnel  and  Letters  of 
Conunitment:  Attach  one  or  two  page 
resumes  for  up  to  three  key  personnel 
implementing  the  project.  Also,  include 
one  page  letters  of  conunitment  from 
partners  (if  there  are  partners)  with  a 
significant  role  in  the  proposed  project. 
Do  not  include  letters  of  support;  they 
will  not  be  considered  in  evaluating 
proposals. 

This  subsection  will  be  scored  based 
upon  whether  resumes  of  key  personifel 
are  included  and  whether  the  key 
personnel  are  qualified  to  implement 
the  proposed  project.  In  addition,  the 
score  will  reflect  whether  letters  of 
commitment  are  included  (if  partners    . 
are  used)  and  the  extent  to  which  a  firm 
conunitment  is  made. 

Subsection  Maximum  Score:  10  Points 

Appendices  Maximum  Score:  20  Points 

T.  What  Are  the  Page  Limits  for  the 
Work  Plan? 

Your  work  plan  may  include  the 
following  niunber  of  pages  for  requests 
in  federal  funds  of: 

1.  $25,000  or  less:  EPA  prefers  a  work 
plan  of  3  pages,  but  will  accept  up  to  5 
pages. 

2.  Above  $25,000:  a  work  plan  of  up 
to  10  pages. 

These  page  Umits  apply  only  to  the 
work  plan  (i.e.,  the  "summary,"  "project 
description,"  and  "project  evaluation"), 
not  the  appendices.  "One  page"  refers  to 
one  side  of  a  single-spaced  typed  page. 
The  pages  must  be  letter  sized  (BVzxll 
inches),  with  normal  type  size  (10  or  12 
cpi)  and  at  least  1  inch  margins.  To 
conserve  paper,  please  provide  double- 
sided  copies  of  the  proposal. 

U.  How  Must  the  Proposal  Be 
Submitted? 

The  applicant  must  submit  one 
original  and  two  copies  of  the  proposal 
(a  signed  SF-424,  an  SF-424A,  and  a 
work  plan).  Please  submit  only  the  SF- 
424,  the  SF-424A.  and  the  work  plan. 
Do  not  include  other  attachments  such 
as  cover  letters,  tables  of  contents,  or 
appendices  other  than  those  required 
(budget,  resumes,  letters  of 
commitment).  The  SF-424  should  be 
the  first  page  of  your  proposal  and  must 
be  signed  by  a  person  authorized  to 
receive  funds.  Blue  ink  for  signatures  is 
preferred  to  make  identification  of  the 
original  possible.  Proposals  must  be 
reproducible-,  they  should  not  be  bound. 
They  should  be  stapled  or  clipped  once 
in  the  upper  left  hand  comer,  on  white 
paper,  and  with  page  numbers  in  the 
upper  right  hand  comer. 


V.  What  Regulations  Must  I  Comply 
With  in  Submitting  My  Proposal? 

The  Environmentaltducation  Grant 
Program  Regulations,  published  in  the 
Federal  Re^ster  on  March  9, 1992. 
provides  some  additional  information 
on  EPA's  administration  of  this  program 
(57  Federal  Register  8390;  Title  4aCFR, 
Part  47  or  40  CFR  Part  47).  Also,  EPA's 
general  assistance  regulations  at  40  CFR 

Part  31  applies  to  state,  local,  and 

Indian  tribal  governments  and  40  CFR 
Part  30  applies  to  all  other  applicants 
such  as  nonprofit  organizations. 

Section  V.  Review  and  Selection 
Process 

IV.  How  Will  Proposals  be  Reviewed  and 
Who  Will  Conduct  the  Reviews? 

Proposals  will  be  reviewed  in  two 
phases — the  screening  phase  and  the 
evaluation  phase.  Hhiring  the  screening 
phase,  proposals  will  be  reviewed  to 
determine  whether  they  meet  the  basic 
requirements  of  this  notice,  especially 
as  described  under  Sections  II  and  III. 
Only  those  proposals  which  meet  all  of 
the  basic  requirements  will  enter  the 
evaluation  phase  of  the  review  process. 
During  the  evaluation  phase,  proposals 
will  be  evaluated  based  upon  the  quality 
of  their  work  plans,  especially  the 
degree  to  which  the  woiic  plan  meets  the 
requirements  set  forth  in  Section 
III(N)(l-3).  Reviewers  conducting  the 
screening  and  evaluation  phases  of  the 
review  process  will  include  EPA 
officials  and  external  environmental 
educaton  approved  by  EPA.  At  the 
conclusion  of  the  evaluation  phase,  the 
reviewera  will  score  each  appUcant's 
work  plan  based  upon  the  scoring 
system  identified  in  Section  IV(S)(2). 

X.  Who  Will  Make  the  Final  Selections? 

EPA  Regional  Administratore  will 
select  grant  recipients  for  projects  with 
federal  environmental  education  grant 
funding  of  $25,000  or  less,  taking  into 
accoimt  the  recommendations  of  the 
regional  environmental  education 
coordinators  who  will  base  their 
reconunendations  on  the  factors 
discussed  above.  The  Associate 
Administrator  for  Communications, 
Education,  and  Public  Affairs  at  EPA 
headquarters  will  select  the  grant 
recipients  for  projects  with  federal 
environmental  education  grant  funding 
of  more  than  $25,000,  taking  into 
account  the  recommendations  of  the 
Envirorunental  Education  Division 
Director  who  will  base  the 
recommendations  on  the  factora 
discussed  above. 


Y.  How  and  When  Will  I  be  Notified 
About  the  Status  of  My  Proposal? 

Applicants  will  receive  a 
confirmation  that  EPA  has  received 
their  proposal  once  EPA  has  received  all 
proposals  and  entered  them  into  a 
computerized  data  base,  usually  within 
two  months  of  receipt.  EPA  will  notify 
applicants  again  after  awards  have  been 
announced.  To  the  extent  possible,  this 
notification  will  include  feedback  on 
both  the  proposals  that  were  screened 
out  of  the  process  early  and  on  the 
proposals  that  were  fully  evaluated  and 
ranked  by  reviewere.  The  degree  to 
which  EPA  can  provide  such  feedback 
will  vary  among  EPA  offices  depending 
upon  the  availability  of  resources  to 
conduct  these  activities. 

Section  VI.  Grantees  Responsibilities 

AA.  When  Can  I  Begin  Incurring  Costs? 

Grant  recipients  may  begin  incurring 
costs  on  the  start  date  identified  in  your 
EPA  grant  agreement. 

BB.  May  an  Applicant  Request  Funds 
for  a  Project  That  Extends  Beyond  a 
One-year  Budget  Period? 

Proposals  submitted  to  EPA  regional 
offices  for  up  toJJ5,000  may  request 
funds  for  only  a  one-year  budget  period. 
Proposals  submitted  to  EPA  regional 
offices  or  headquarters  requesting  funds 
of  more  than  $5,000  may  request  funds 
for  up  to  a  two-year  budget  period, 
although  EPA  strongly  encourages 
applicants  to  request  funds  for  only  a 
one-year  budget  period. 

CC.  Who  Will  Perform  Projects  and 
Activities? 

The  Act  requires  that  projects  be 
performed  by  the  applicant  or  by  a 
person  satisfactory  to  the  applicant  and 
EPA.  All  proposals  must  identify  any 
peraon  other  than  the  applicant  that  will 
assist  in  carrying  out  the  project. 

DD.  What  Reports  and  Work  Products 
Must  Grant  Recipients  Submit  to  EPA 
and  When  Are  They  Due? 

All  grant  recipients  must  submit  two 
copies  of  their  final  report  and  two 
copies  of  all  work  products  to  the  EPA 
project  officer  within  30  days  after  the 
expiration  of  the  budget  period.  This 
report  will  be  accepted  as  the  final 
report  unless  the  EPA  project  officer 
notifies  you  that  changes  must  be  made. 
Grant  recipients  with  projects  that  have 
a  two-year  budget  period  must  also 
submit  a  progress  report  at  the  end  of 
the  first  year.  Grant  recipients  with  a 
federal  environmental  education  grant 
share  greater  than  $5,000  may  also  be 
required  to  submit  a  semi-annual 
progress  report.  Specific  report 
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requirements  will  be  identified  in  the 
EPA  award  agreement. 

EE.  What  Does  EPA  Plan  to  Do  With  the 
Grant  Recipients'  Final  Reports  and 
Final  Work  Products? 

EPA  will  assemble  a  central  library  of 
all  final  reports  and  work  products  at 
headquarters  in  Washington,  D.C.  EPA 
plans  to  evaluate  these  final  reports  and 
woric  products  and  may  dissmninate 
them  to  others  to  serve  as  model        ^    . 
programs. 

Section  VII.  Other  Information  and 
Mailing  List 

FF.  Where  Can  I  Get  Additional 
Information  on  Preparing  My  Proposal 
and  on  Other  Sources  of  Funding? 

EPA  strongly  encourages  applicants  to 
carefully  read  the  solicitation  notice. 
Many  questions,  such  as  when  is  the 
deadline  for  submitting  proposals  and 
what  activities  can  be  Kmded  under  this 
program,  are  answered  in  this 
solicitation.  Applicants  who  need  more 
information  about  this  grant  program  or 
clarification  about  specific  requirements 
in  this  solicitation  notice,  may  contact 
the  EPA  Environmental  Education 
Division  in  Washington,  D.C.  for  grant 
requests  of  more  than  $25,000  or  your 
EPA  regional  office  for  grant  requests  of 
$25,000  or  less.  A  list  of  the  names  and 
telephone  numbers  of  EPA 
representatives  are  listed  at  the  end  of 
this  notice.  If  you  receive  this 
solicitation  electronically  and  you  wish 
to  apply  for  funding,  you  may  call  your 
regional  office  as  listed  for  the 
application  forms  that  are  mentioned  in 
the  solicitation. 

Information  about  the  grants  program 
is  also  available  on  the  Internet.  You  can 
view  and  download  this  solicitation 
notice,  a  list  of  EPA  environmental 
education  contacts,  and  descriptions  of 
past  projects  funded  under  this  program 
and  information  on  other  education 
resource  materials  &x>m: 
World  Wide  Web:  "http:// 

eelink.umich.edu"  -  • 

World  Wide  Web:  "http:// 

www.nceet.snre.umich.edu/ 

grant.html" 

The  large  number  of  proposals  EPA 
received  in  past  years  demonstrates  the 
strong  demand  for  funding 
environmental  education  projects. 
Unfortunately,  EPA  alone  cannot  meet 
this  demand.  In  cooperation  with  EPA, 
the  North  American  Association  for 
Environmental  Education  (NAAEE)  has 
developed  a  publication  called  "Grant 
Funding  For  Your  Environmental 
Education  Program"  which  provides 
strategies  for  identifying  potential 
sources  of  funding.  This  publication  can 


be  purchased  for  a  $5.00  fee  by  writing 
to  NAAEE,  Publications  and  Member 
Services,  P.O.  Box  400,  Troy,  Ohio, 
45373. 

GG.  How  Can  I  Get  Information  on  the 
Fiscal  Year  1998  EPA  Environmental 
Education  Grants  Program? 

EPA  develops  an  entirely  new  mailing 
list  for  the  grants  program  each  year. 
The  Fiscal  Year  1998  mailing  list  will 
include  all  applicants  who  submitted 
proposals  for  Fiscal  Year  1997  as  well 
as  anyone  else  who  specifically  requests 
to  be  placed  on  the  mailing  list.  If  you 
do  not  submit  a  proposal  for  Fiscal  Year 
1997  and  you  wish  to  be  added  to  our 
mailing  list  to  receive  information  on 
the  Fiscal  Year  1998  Environmental 
Education  Grants  Program,  you  must 
mail  your  request — please  do  not 
telephone — along  with  your  name, 
organization,  address,  and  phone 
number  to:  U.S.  Environmental 
Protection  Agency,  Environmental 
Education  Division  (1707), 
Environmental  Education  Grants 
Program  (FY  1998),  401  M  Street,  S.W.. 
Washington,  D.C.  20460. 

Dated:  December  9, 1996. 

Denise  Graveline, 

Acting  Associate  Administrator,  Office  of 
Communications,  Education,  and  Public 
Affairs. 

U.S.  EPA  Representatives  and  Mailing 
Addresses 

U.S.  EPA  Headquarters — For  Proposals 
Requesting  More  Than  $25,000 

Mail  pn^osals  to: 
U.S.  EPA,  Env  Ed  Grants. 
Environmental  Education  Division 
(1707),  Office  of  Commimications, 
Education,  and  Public  Affairs,  401 
M  Street,  SW.,  Washington,  DC 
20460 

Information: 
George  Walker,  Environmental 
Education  Specialist,  202-260-8619 

U.S.  EPA  Regional  Offices— For 
Proposals  Requesting  $25,000  or  Less 

EPA  Region  I— CT,  ME,.MA,  NH,  RI.  VT 

Mail  proposals  to: 
U.S.  EPA,  Region  I,  Env  Ed  Grants, 
Grants  Management  Office,  JFK 
Federal  Building  (MGM),  Boston, 
MA  02203 
Hand-deliver  to: 
One  Congress  Street,  11th  Floor  Mail 
Room,  Boston,  MA  (M-F  8  am-4 
pm) 
Information: 
Maria  Pirie,  EE  Coordinator,  617-565- 
9447 

EPA  Region  H^^,  NY.  PR  VI 
Mail  proposals  to: 


U.S.  EPA,  Region  n,  Env  Ed  Ckants, 
Grants  and  Contracts  Management 
Branch,  290  Broadway,  27th  Floor, 
New  York,  NY  10007-1866 
Information: 

Teresa  Ippolito,  EE  Coordinator,  212- 
637-3671 

EPA  Region  ffl-^X:,  DE,  MD,  PA,  VA, 
WV 

Mail  proposals  to: 
U.S.  EPA,  Region  III.  Env  Ed  Grants, 
Grants  Management  Section 
(3PM70).  841  Chestnut  Street, 
Philadelphia.  PA  19107 
Information: 
Bonnie  Smith,  EE  Coordinator,  215- 
566-5543 

EPA  Region  IV— AL,  FL.  GA.  KY,  MS. 
NC.  SC.  TN 

Mail  proposals  to: 
U.S.  EPA,  Region  IV,  Env  Ed  Oants, 
Office  of  Public  Affahs  (E2),  100 
Alabama  Street,  SW.,  Atlanta.  GA 
30303 
Information: 
Fred  Thomburg,  Environmental 
Education  Office,  404-562-8317 

EPA  Region  V— IL.  IN,  MI.  MN,  OH,  WI 

Mail  proposals  to: 
U.S.  EPA.  Region  V,  Env  Ed  Grants, 
Grants  Management  Section  (MC- 
lOJ),  77  West  Jackson  Boulevard. 
Chicago,  IL  60604 
Information: 
Suzanne  Saric,  EE  Cocndinator,  312- 
353-3209 

Region  VI— AR  LA,  NM,  OK,  TX 

Mail  proposals  to: 
U.S.  EPA,  Region  VI,  Env  Ed  Grants, 
Environmental  Education 
Coordinator  (6XA),  1445  Ross 
Avenue,  Dallas,  TX  75202 
Information: 
Jo  Taylor.  EE  Coordinator,  214-665- 
2204 

Region  VD— L\,  KS,  MO,  NE 

Mail  proposal  to: 
U.S.  EPA,  Region  VII.  Env  Ed  Grants, 
Grants  Administration  Division, 
726  Minnesota  Avenue,  Kansas 
City,  KS  66101 
Information: 
Rowena  Michaels,  EE  Coordinator. 
913-551-7003 

Region  Vm— CO.  MT.  ND.  SD.  UT.  WY 

Mail  prdpQsals  to: 
U.S.  EPA,  Region  Vm,  Env  Ed  Grants, 
999  18th  Street  (80EA),  Denver,  CO 
80202-2466 
Information: 
Cece  Forget,  EE  Coordinator,  303- 
312-6605 
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Region  DC— AZ,  CA.  HI,  NV,  American 
Samoa,  Guam.  Northern  Marianas 

Mail  proposals  to: 
U.S.  EPA.  Region  DC,  Env  Ed  Grants, 
Office  of  Commimications  and 
Government  Relations  (CXiR-3).  75 
Hawthorne  Street,  San  Francisco. 
CA  94105 

Information: 
Matt  Gaffiaey,  Office  of 
Commimications  and  (jovemment 
Relaticms  (OCGR).  415-744-1582 

Region  X— AK.  ID.  OR.  WA 

Mail  proposals  to: 
U.S.  EPA.  Region  X,  Env  Ed  Grants. 
Public  Information  Center,  1200 
Sixth  Avenue  (EXA-142A),  Seattle, 
WA  98101 
Information: 
Sally  Hanft,  EE  Coordinator.  1-800- 
424-tEPA.  206-553-1207 
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rlhaSF-4M 

This  is  a  sUndaid  fann  ussd  by  applicants 
as  a  raquirad  bctriieet  for  praappliostioiu 
and  applications  submitted  far  Fednal 
assistancs.  It  will  be  used  by  Federal  agsndes 
to  obtain  applicant  certification  that  States 
which  have  established  a  review  and 
comment  procedure  in  response  to  Executive 
Order  12372  and  have  selected  the  program 
to  be  included  in  their  process,  have  been 
given  an  opportunity  to  review  the 
applicant's  submission. 

Item  and  Entry 

1.  Self-explanatory. 

2.  Date  application  submitted  to  Federal 
agency  (or  State  if  applicable)  and  applicant's 
control  number  (if  applicable). 

3.  State  use  only  (if  applicable). 

4.  If  this  application  is  to  continue  to  revise 
an  existing  award,  enter  present  Federal 
identifier  number  If  for  a  new  project,  leave 
blank. 

5.  Legal  name  of  applicant,  name  of 
primary  organizational  unit  which  will 
undertake  the  assistance  activity,  complete 
address  of  the  applicant,  and  name  and 
telephone  number  of  the  person  to  contact  on 
matters  related  to  this  application. 

6.  Enter  Employer  Identification  Number 
(EIN)  as  assigned  by  the  Internal  Revenue 
Service. 

7.  Enter  the  appropriate  letter  in  the  space 
provided. 

8.  Check  appropriate  box  and  enter 
appropriate  letter<s)  in  the  space(s)  provided: 
— "New"  means  a  new  assistance  award. 

— ^"Q>ntinuation"  means  an  extension  for  an 
additional  funding/budget  period  for  a 
project  with  a  projected  completion  date. 

— "Revision"  means  any  change  in  the 
Federal  Government's  financial  obligation 
or  contingent  liability  from  an  existing 
obligation. 

9.  Name  of  Federal  agency  from  which 
assistance  is  being  requested  with  this 
application. 

10.  Use  the  Catalog  of  Federal  Domestic 
Assistance  number  and  title  of  the  program 
under  which  assistance  is  requested. 

11.  Enter  a  brief  descriptive  title  of  the 
project.  If  more  than  one  program  is 
involved,  you  should  append  an  explanation 


on  a  separate  sheet  If  appropriate  (e-g., 
construction  or  real  property  projectt].  attach 
a  map  showing  project  location.  For 
preapplications,  use  a  separate  sheet  to 
provide  a  stunmary  description  of  this 
project. 

12.  List  only  the  largest  political  entities 
affected  (e.g..  State,  counties,  cities). 

13.  Self-explanatory. 

14.  List  the  applicant's  Congressional 
District  and  any  District(s)  affected  by  the 
program  or  project 

15.  Amount  requested  or  to  be  contributed 
during  the  first  hinding/budget  period  by 
each  contributor.  Value  of  in-kind 
contributions  should  be  included  on 
appropriate  lines  as  applicable.  If  the  action 
will  result  in  a  dollar  change  to  an  existing 
award,  indicate  only  the  amount  of  the 
change.  For  decreases,  enclose  the  amounts 
in  parentheses.  If  both  basic  and 
supplemental  amounts  are  included,  show 
breakdown  on  an  attached  sheet.  For 
multiple  program  funding,  use  totals  and 
show  breakdown  using  same  categories  as 
item  15. 

16.  Applicants  should  contact  the  State 
Single  Point  of  Contact  (SPOC)  for  Federal 
Executive  Order  12372  to  determine  whether 
the  application  is  subject  to  the  State 
intergovernmental  review  process. 

17.  This  question  applies  to  the  applicant 
organization,  not  the  person  who  signs  as  the 
authorized  representative.  Categories  of  debt 
include  deliru]uent  audit  disallowrances, 
loans  and  taxes. 

18.  To  be  signed  by  the  authorized 
representative  of  the  applicant.  A  copy  of  the 
governing  body's  authorization  for  you  to 
sign  this  application  as  official  representative 
must  be  on  file  in  the  applicant's  office. 
(Certain  Federal  agencies  may  require  that 
this  authorization  be  submitted  as  part  of  the 
application.) 

Additional  Instructions  for  the  SF-424 

Block  #6:  You  can  obtain  this  number  frcMn 
your  payroll  office.  It  is  the  same  Federal 
Identification  Number  which  app>e8rs  on  W- 
2  forms.  If  your  organization  does  not  have 
a  number,  you  may  obtain  one  by  calling  the 
Taxpayer  Services  number  for  the  IRS. 

Block  #14:  If  your  projea  covers  many 
areas,  several  congressional  districts  will  be 


listed,  if  It  covers  the  entire  state,  siniply  put 
in  statewide.  If  your  are  not  sure  about  the  . 
congressional  district,  call  the  County  Voter 
Registration  Department 

Block  #15:  Line  a  is  for  the  amount  of 
money  you  are  requesting  from  EPA.  Lines  b- 
e  are  for  the  amounts  either  you  or  another 
organization  are  providing  for  this  project 
Line  f  is  for  any  program  income  which  you 
expect  will  be  generated  by  this  project 
Program  income  can  be  fees  for  services 
performed,  income  generated  from  the  sale  of 
a  brochure  which  was  produced  with  the 
grant  funds,  or  admission  fees  to  a  conference 
financed  by  the  grant  funds.  The  total  of  lines 
b-e  must  be  at  least  25%  of  line  g,  as  this 
grant  has  a  match  requirement  of  25%  of  the 
TOTAL  ALLOWABLE  PROJECT  COSTS. 

Block  #16:  Check  b,  (NO)  since  your 
application  does  not  have  to  be  sent  through 
the  state  clearinghouse  for  review. 

Block  #18:  The  authorized  representative  is 
the  person  who  is  able  to  contact  or  obligate 
your  agency  to  the  terms  and  conditions  of 
the  grant  (Please  sign  with  blue  ink.] 

Instructions  for  the  SF-424A 

Do  not  fill  in  Section  A — Budget  Summary. 
Section  B  Budget  Categories 

All  applications  should  contain  a 
breakdown  by  the  object  class  categories 
shown  in  Lines  a-k  of  Section  B.  Include 
both  Federal  and  non-Federal  (matching) 
funds  combined. 

For  each  major  program,  function  or 
activity,  fill  in  the  total  requirements  for 
funds  by  object  class  categories.  Most 
applications  will  only  have  one  program, 
function,  or  activity. 

Line  61 — Show  the  totals  of  lines.6a 
through  6h  in  each  column. 

Line  6j — Show  the  amount  of  indirect  cost 
(if  applicable). 

I4ne  6k — Enter  the  total  of  amounts  on 
Lines  6i  and  6j. 

Program  Income — Enter  the  estimated 
amount  of  income,  if  any.  expected  to  be 
generated  from  this  project.  Do  not  add  or 
subtract  this  amount  from  the  total  project 
amount.  Show  under  the  program  narrative 
statement  the  nature  and  source  of  income. 
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Tuesday 
December  10,  1996 


Part  III 


Nuclear  Regulatory 
Commission 

10  CFR  Part  20 

Clean  Air  Act:  Radioactive  Materials 
AlrtMme  Effluents  Dual  Regulation 
Resolution;  Final  Rule  and  Radiation 
Protection  Programs  Enforcement  Actions 
Policy  and  Procedure;  Notice 
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NUCLEAR  REGULATORY 


10CFRP«120 

RM3150-AP31 

Reeohfllon  of  Dual  Ragulatton  of 
Akbonw  Etnuenteof  Radloaettve 
Mrtwfals;  Clean  Air  Act 

AQBICY:  Nuclear  Regulatory 

CoDunissioiL 

ACTION:  Final  rule. 


r:  The  Nuclear  Regulatory 
Commiasian  is  mtmnHing  its  ragulatioDS 
to  establish  a  constraint  of  10  mrem  (0.1 
mSv)  per  year  total  effective  dose 
equivalent  (TEE^  for  dose  to  members 
of  the  public  from  air  emissions  of 
radionuclides  from  NRC  licensed 
facilities  other  than  power  reactors.  This 
action  is  necessary  to:  Provide  assurance 
to  the  Environmental  Protection  Agency 
(EPA)  that  future  emissiaas  from  I^C 
licensees  will  not  exceed  dose  levels 
that  EPA  has  determined  will  provide 
an  ample  margin  of  safety;  and  to 
provlds  EPA  a  basis  upon  w^iich  to 
rescind  its  Oaan  Air  Act  (CAA) 
regulations  as  defined  in  40  CFR  Part  61 
for  NRC  licensed  facilities  (other  than 
power  reactors)  and  Agreement  State 
licensees,  thereby  relifl^ring  these 
lioenaees  from  uimeoessary  dual 
regulations. 

ffFECnvf  DATE:  This  rule  will  became 
effactive  January  9, 1997. 

FOR  PURTMBt  aroniiATiow  contact: 

Alan  K.  Roecklein,  Office  of  Nuclear 
Regulatory  Research.  U.S.  Nuclear 
Regulatory  Commission.  Washington. 
DC  20555-0001.  telephone  (301)  41S- 
6223. 

SUPPLafBTT  ARY  MFOMHATION: 


The  EPA  promulgated  National 
Emission  Standards  for  Hazardotis  Air 
Pollutants  (NESHAPs)  for  radionuclides 
on  October  31, 1989.  Under  40  CFR  Part 
61.  Subpart  I,  emissions  of 
radionuclides  must  be  limited  so  that  no 
membo'  of  the  public  would  receive  an 
eSactive  dose  equivalent  greater  than  10 
mrem  (0.1  mSv)  per  year.'  Subpart  I  of 
40  CFR  Part  61  was  promulgated  to 
implement  the  CAA  and  limit  doses  to 
members  of  the  public  from  air 
emissions  of  radimiuclides  (other  than 
Radon-222)  bam  all  NRC  licensees  other 
than  licensees  possessing  only  sealed 
sources,  high-level  waste  repositories, 
and  uranium  mill  tailings  piles  that 


■  1  Snbpaxt  I  exprsMM  doM  in  aSBctiv*  doM 
•quivaieiit  (EDB).  NKC  •xptwMs  doM  in  total 
•tbctiM  doM  aquivalBnt  (TSDB).  Thaaa  tmtaa  are 
■a—nrially  aqnivalaot 


have  been  disposed  of  in  accordance 
with  40  CFR  Part  192.  Radon-Z22 
emissions  from  tailings  were  covered  by 
40  CFR  Part  61,  Subparts  T  (addressing 
non-operational  uranium  mill  tailings 
piles)  and  W  (addressing  operating  mill 
tailings  piles).  EPA  rescinded  Sulj^part  T 
for  NRC  licensees  after  Appendix  A  to 
10  CFR  Part  40  was  amended  by  the 
Commission  to  conform  to  changes  EPA 
issued  to  40  CFR  Part  192.  Subpart  W 
still  applies  to  NRC  licensees.  Because 
Radon-222  is  adequately  addressed  in 
10  CFR  Part  40,  Appendix  A,  and  other 
provisions  of  10  CFR  Part  20,  it  is  not 
covered  in  this  final  rulemaking.       «. 
In  1990,  Congress  enacted  ';  '- 

amendments  to  the  CAA.  Section 
112(d)(9)  of  these  amendments  to  the 
CAA  (the  Simpson  amendment)  states: 

No  •tandard  for  ndionucllde  wnissinm 
frtxn  any  category  or  aubcatagory  of  fiKilitias 
Ucenaed  by  tlw  Nuclear  Ragulafcry 
r.fwtimi— inn  (or  «n  AgraMDaBt  State)  Is 
re(]uired  to  be  promuJgBtad  under  this 
■action  if  tlie  Administrator  detannlnss,  by 
rule,  and  after  consultation  with  the  Nuclear 
Regulatory  Coounission,  that  the  ragulatofy 
program  established  by  the  Nuclear 
Regulatory  Conmiaaion  pursuant  to  the 
Atomic  Bneigy  Act  for  (uch  category  or 
subcategory  pRnridae  an  ample  margin  of 
•afaty  to  protect  public  health. 

Upon  issuance,  the  efiiactiveness  of 
Sul^MTt  I  for  all  NRC  licensees  was 
immediately  stayed  by  EPA  pending 
further  evahiatioii.  During  the  stay 
period.  EPA  oenducted  two  studiaa  of 
the  air  iwni««inn«  from  NRC  and 
Agreement  State  materials  licensees. 
The  first  was  a  survey  of  367  randomly 
selected  nuclear  materials  licensees. 
EPA  determined  that  the  highest 
estimated  dose  to  a  member  of  the 
public  frtHn  air  emissions  frtsn  these 
lacilities  was  8  mrem  (0.08  mSv)  per 
year,  based  <m  vary  conservative 
modeling.  In  addition,  98  percent  of  the 
facilities  surveyed  were  foimd  to  have 
doaes  to  members  of  the  public  resulting 
boni  air  emissions  less  than  1  mrem 
(0.01  mSv)  per  year.  The  second  study 
evaluated  doses  from  air  emissions  at  45 
additional  facilities  that  were  selected 
because  of  their  potential  for  aii 
emissions  resulting  in  significant  public 
expostires.  EPA  found  that  75  percent  of 
these  licensees  had  air  emissions 
resulting  in  sn  estimated  maximum 
public  dose  less  than  1  mrem  (0.01  mSv) 
per  year.  For  the  licensees  evaluated, 
none  exceeded  10  mrem  (0.1  mSv)  per 
year. 

In  its  initial  proposal  to  rescind 
Subpart  I  for  NRC  licensees  other  than 
{>ower  reactors.  EPA  stated  that: 

Baaed  on  the  results  of  the  survey 
undertaken  by  EPA  and  the  commitments 
made  by  NRC  in  the  MOU.  EPA  has  made  an 


initial  deteimin^on  that  the  NRC  program 
under  the  Atomic  Energy  Act  provides  an 
ample  margin  of  safety  to  protect  public 
hadth  (57  PR  S6880;  December  1, 1992). 

However,  EPA  continued  to  express 
concern  regarding  the  adequacy  of  the 
measures  to  assure  that  future  emissions 
from  NRC  licensees  will  not  exceed 
levels  that  will  provide  an  ample  margin 
of  safety.  The  stay  on  Subpart  I  expired 
on  November  15, 1992,  and  Subpart  I 
became  eSective  on  November  16, 1992. 
Subsequently,  in  July  of  1993,  the  EPA 
Admii^strator  determined  that  there 
was  insufficient  basis  at  that  time  to 
rescind  Subpart  I.  Consequently,  NRC 
and  Agreement  State  licensed  facilities 
were  subject  to  dtial  regulation  of 
airborne  effluents  of  radionuclides 
under  both  the  AEA  and  the  CAA, 
including  regulatory  oversight  by  EPA 
(or  authorizMl  State)  and  NRC  (or 
Agreement  State). 

NRC  licensees  subject  to  EPA'a 
Subpart  I  are  also  subject  to  NRC  dose 
limits  for  members  of  the  public 
contained  in  10  CFR  Part  20,  Subpart  D. 
entitled  "Radiation  Dose  Limits  for 
Individual  Members  of  the  Public" 
(Subpart  D).  Under  Subpart  D,  licensees 
shall  ensure  that  doses  to  members  of 
the  public  are  less  than  100  mrem  (1.0 
mSv)  per  year  fitim  all  pathways 
(including  airborne  effluents)  and  all 
sources  associated  with  the  lioenaee's 
operation.  In  addition,  under  Subpart  B. 
entitled  "Radiation  Protection 
Programs,"  licensees  must  ensure  that 
doses  to  members  of  the  public  be  kept 
as  low  as  is  reasonably  achievable 
(ALARA).  Based  on  the  studies 
conducted  by  EPA  and  Uconsee 
reporting  of  doses  to  members  of  the 
public  from  airborne  effluents  to  EPA.  it 
is  evident  that  less  than  10  mrem(  0.1 
mSv)  per  year  to  the  maximally  exposed 
member  of  the  public  from  airborne 
radioactive  effluents  to  the  environmant 
is  reasonably  achievable. 

NRC  power  reactor  licensees  subject 
to  10  CFR  50.34a  must  keep  doses  to 
members  of  the  public  fitun  airborne 
effluents  consistent  Mdth  the  numerical 
guidelines  in  Appendix  I  to  10  CFR  Part 
50.  These  licensees  have  reported 
estimated  doses  to  members  of  the 
public  from  air  emissions  well  below 
the  Subpart  I  value  for  many  years. 
Based  on  the  combination  of  a 
continuing  regulatory  basis  for  reduced 
air  emissions  and  documented  proof  of 
the  effectiveness  of  the  NRC  program  for 
these  licensees,  EPA  rescinded  Subpart 
I  for  power  reactors  licensed  by  NRC  (60 
FR  37196;  September  5. 1995). 

Amendments 

The  amendments  proposed  on 
December  13. 1995  (60  FR  63984),  and 
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finalized  in  this  rule  establidi  a       ~'    - 
constraint  of  10  nuem  (0.1  mSv)  per 
year  TEDE  to  members  of  the  public 
from  aiibome  radioactive  efQuents  to 
the  environment  from  NRC-licensed 
facilities,  other  than  power  reactors,  as 
a  part  of  its  program  to  maintain  doses 
ALARA.  These  amendments  codify 
niunerical  values  for  NRC's  application 
of  ALARA  guidelines  for  radioactive  air 
«mi«rinin«  from  its  licensees,  other  than 
power  reactors.  For  power  reactor*, 
ALARA  guidelines  have  already  been  ' 
established  within  10  CFR  Part  50  and 
existing  facility  licensing  conditions. 
These  final  amendments  ensure  that  air 
emissions  are  maintained  at  very -low 
levels  and.  taking  into  consideration  the 
elimination  of  dual  regulati<Hi,  at  some 
reduced  cost  to  licensees.  This  action 
brings  consistency  between  the  EPA's 
dose  standard  and  the  NRC's  ALARA 
application,  and  is  expected  to  be  the 
fbial  step  in  providing  EPA  with  the 
basis  to  rescind  Sul^Mrt  I  as  it  applies 
to  NRC-licensed  facUities  other  than 
power  reactors.  NRC  has  been  woridng 

cooperatively  with  EPA  to  achieve  

rescission  of  EPA's  standards  in  40  CFR 
Part  61,  Subpart  I.  imder  Section 
112(d)(9)  of  the  CAA.  EPA  published  a 
proposed  readssion  of  40  CIPR  Part  61, 
Subpart  I.  on  December  1. 1992  (57  FR 
56877).  On  September  28. 1995.  EPA 
publi^ied  a  notice  in  the  Fedaral 
Register  reopening  the  comment  period 
on  rescission  of  Subpart  I  (60  FR  50161). 
The  objective  of  this  effort  is  to 
eliminate  duplicative  regulations  that 
provide  no  incremental  benefit  in  tenns 
of  public  and  environmental  protectimi. 

'The  regulatory  framework  mat  NRC  is 
IKOvidine  as  a  basis  far  rescission  of 
EPA's  Siwpart  I  consists  of  the 
requirement  in  10  CFR  Part  20  to  limit 
doses  to  members  of  the  public  to  100 
mrein  (1.0  mSv)  per  year,  and  the 
requirement  to  consbain  doses  to 
members  of  the  piiblic  fitun  aiibome 
effluents  of  radioactive  materials  to  the 
environment  from  a  single  licensed 
operation  to  10  mrem  (0.1  mSv)  per 
year.      •' 

Currently,  under  §  20.1501  licensees 
are  required  to  make  w  cause  to  be 
made  surveys  that  may  be  necessary  to 
comply  with  the  regulations  in  10  CFR 
Part  20.  This  data  would  be  made 
available  to  inspectors  upon  request  If 
the  licensee  estimates  or  measures  a 
dose  to  the  nearest  resident  from  air 
emissions  greater  than  10  mrem  (0.1 
mSv)  per  year,  the  licensee  would  be 
required  to  report  the  dose  to  NRC  in 
writing  within  30  dajTS,  which  would 
include  the  dmunstances  that  led  to 
the  greater  than  10  mrem  (0.1  mSv)  per 
year  dose,  a  description  of  the  corrective 
steps  the  licensee  had  taken  or  proposed 


to  take  to  ensure  that  the  constraint  is 
not  again  exceeded,  a  timetable  for 
implementing  the  corrective  steps,  and 
the  expected  results.  Records  of  the 
results  of  measurements  and 
calculations  needed  to  evaluate  the 
release  of  radioactive  effluents  to  the 
environment  will  still  be  required 
pursuant  to  10  CFR  20.2103(b)(4). 

Exceeding  this  constraint  will  not 
result  in  a  Notice  of  Violation  (NOV)  as 
would  be  the  case  if  a  limit  needed  for 
adequate  protection  of  public  health  and 
safety  were  exceeded.  In  the  case  of  the 
constraint  rule,  an  NOV  will  be  issued 
only  if  and  when  (1)  a  licensee  fails  to 
report  an  actual  m  estimated  dose  from 
airborne  effluent  releases  from  a  facility 
that  has  exceeded  the  constraint  value; 
or  (2)  if  a  licensee  fails  to  institute 
agraed  upcm  carrective  measiues 
intended  to  prevent  further  airborne 
effluents  in  excess  of  those  %vfaich 
would  result  in  doses  exceeding  the 
constraint  level 

The  rule  applies  to  airborne  effluents 
of  radioactive  materials  to  the 
environment,  other  than  RBdon-222  and 
daughters,  from  all  NRC  licensees 
except  power  reactors.  Power  reactors 
are  exempt  from  this  rule  because  they 
are  already  reqxiired,  under  10  CFR 
50.34a,  to  identify  design  objectives  and 
the  means  to  be  emplojred  for  keeping 
doses  to  monbers  of  the  public  from  air 
effluents  ALARA  in  their  license 
application.  Appendix  I  to  10  CFR  Part 
50  contains  the  numerical  guidelines  to 
meet  this  requirement 

Fifty-seven  individuals  and 
organizations  provided  written 
comments  on  the  proposed  rule  and 
Draft  Regulatory  Guide  DG-8016. 
Among  the  57  commenters,  24  were 
licensees,  seven  were  professional 
oiganizatifflis,  five  were  States.  16  wrere 
members  (A  the  public,  and  five  were 
environmental  organizations.  Because 
many  letters  conmienting  on  the  Draft 
Regufatoiy  Guide  IX>-8016  also 
included  commmts  on  the  rule,  these 
comments  wrere  also  considered  in 
developing  the  final  rule. 

Issue  1 — Proposed  Rule  Approach 

Comments:  A  total  of  thirty-one 
individuals  and  organizatiaQS 
commented  on  the  basis  for  the  rule. 
Five  commenters  agreed  with  the 
approach  and  need  for  the  constraint 
Four  commented  that  the  rule  should 
not  be  finalized  and  that  EPA's  Subpart 
I  should  remain  in  e£bct  Twenty-two 
commenters  stated  that  existing  NRC 
programs  provided  an  ample  margin  of 
safety  and  that  thexx)nstraint  vras  not 
needed.  However,  of  these,  seven  agreed 


that  the  amstraint  was  preferable  to 
dual  regufation  or  Subpart  I  alone. 

Those  ccHnmenting  uat  existing  NRC 
programs  are  adequate  to  protect  the 
public  cited  the  two  EPA  studies  on 
doses  from  air  emissions.  Two-thirds  of 
these  commenters  were  opposed  to 
going  forward  with  the  constraint 
because  they  believed  it  was  not  needed 
and  that  licensee  and  regulator  costs 
could  not  be  justified  given  the 
expectation  that  risk  to  public  health 
and  safety  would  not  be  reduced.  These 
commenters  encouraged  NRC  to 
continue  working  with  EPA  to  provide 
sufficient  basis  for  rescission  of  Subpart 
I  without  the  imposition  of  an  equally 
imneoessary  regulation.  A  few 
commenters  stated  that  the  risk  was 
considerably  less  than  estimated 
becaiise  excessively  consovative 
calculational  methods  wese  used  by 
EPA.  A  few  commenters  compared  the 
10  mrem  (0.1  mSv)  per  year  coqstraint 
to  variability  in  background  or  doees  - 
from  commercial  air  traffic  as  evidence 
that  the  dose  and  the  risk  is  triviaL 
Seven  commenters  cited  burden 
reduction  and  single-agency  ovosight  as 
the  reasons  Car  agreeing  that  the 
constraint  was  preferable  to  dual 
remilatimi  or  EPA's  Subpart  I  alone. 

Commenters  opposed  to  the 
constraint  as  a  less  protective  standard, 
stated  that  the  con^raint  was  based 
upon  a  voluntary  program  (ALARA) 
and,  as  such,  was  not  adequate  to 
protect  the  public  One  commenter 
stated  that  NRC  does  not  perform 
oonfiimatory  measurements  and 
therefore,  NRC  jurisdictitm  was  not 
adequate. 

Response:  NRC  and  EPA  have  been 
woridng  to  develop  a  basis  upon  which 
dual  regulaticHi  could  be  eliminated. 
EPA  has  stated  that  there  are  two 
necessary  components  to  any  finding 
that  NRC's  program  is  sufficient  to 
protect  the  health  and  safety  of  the 
pubUc.  The  first  is  evidence  that  doses 
from  air  emissicms  are  befow  10  mrem 
(0.1  mSv)  per  year  to  a  member  of  the 
public,  lliis  has  been  demonstrated 
through  the  two  studies  by  EPA  and  by 
licensee  reporting  of  actual  air 
emissions.  The  second  component  is  a 
program  to  ensure  that  doees  remain  at 
this  level  In  the  absence  of  rulemaking 
requiring  licensees  to  itiwintain  doses  to 
levels  of  no  more  than  10  mran  (0.1 
mSv)  pet  year,  EPA  would  not  rescind 
Subpart  I  and  dual  regulation  would 
continue. 

The  Federal  Radiation  Council  (FRC) 
was  formed  in  1959,  to  provide 
reconunendations  to  the  Presidoit  for 
Federal  policy  regarding  radiation 
matters  that  affact  health.  In  May  1960, 
FRC  set  forth  basic  principles  far 
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protection  of  both  workers  and  the 
public.  The  council  was  abolished  in 
1970  when  its  functions  were 
transfiarred  to  the  EPA  Administrator.  In 
1981,  EPA  published  proposed 
recommendations  for  new  Federal 
guidance  for  occupational  exposure.  In 
1987,  President  Reagan  approved 
recommendations  by  the  Q'A 
Administrator  for  new  "Radiation 
Protection  Guidance  to  Federal  agencies 
for  Occupational  Exposure."  EPA  has 
not  yet  issued  recommendations  on 
limits  for  the  public.  A  woridng  group 
comprised  of  representatives  from 
afi'ected  Federal  agencies  and  experts  on 
Radiological  health  matters  has  been 
developing  these  reconunendations  for 
several  years  and  expects  to  provide 
them  during  the  next  year. 

In  1977,  me  Intematicmal  Councihon 
Radiological  Protection  (ICRP)  issued  its 
Report  No.  26  "Recommendations  of  the 
International  Council  on  Radiological 
Protection"  in  1977.  These 
recommendations  concluded  that  the 
average  doses  to  members  of  the  public 
should  not  exceed  100  mrem  (1.0  mSv) 
per  year  with  a  limit  of  500  mrem  (5.0 
mSv)  per  year  to  any  individual 

The  National  Council  on  Radiation 
Protection  and  Measurements  (NCRP)  is 
required  by  Congress  to  recommend 
limits  for  exposure  to  ionizing  radiation. 
In  June  1987,  NCRP  issued  its  Report 
No.  91,  "Recommendations  on  Limits 
for  ExpKisure  to  Ionizing  Radiation." 
This  report  contains  recommendations 
on  exposure  limits  for  both 
occupationally  exposed  individuals  and 
individual  members  of  the  public.  The 
report  recommended  that  doses  to  " 
individual  members  of  the  pubhc  be 
limited  to  100  mrem  (1.0  mSv)  per  year 
averaged  over  a  lifetime,  not  to  exceed 
500  mrem  (5.0  mSv)  in  1  year. 

In  1991,  NRC  revised  10  CFR  Part  20 
"Standards  for  Protection  Against 
Radiation."  This  revision  included  new 
limits  for  individual  members  of  the 
public.  Though  both  the  ICRP  and  the 
NCRP  recommended  limits  of  500  mrem 
(5.0  mSv]  in  any  one  year,  the  NRC 
established  a  limit  of  100  mrem  (1.0 
mSv)  per  year  because  it  was 
impractical  to  control  dose  in  terms  of 
lifetime  average  without  keeping  track 
of  individiial  exposiues.  In  addition,  10 
CFR  Part  20  requires  that  licensees  use 
procedures  and  engineering  controls  to 

maintain  doseS  ALARA. 

Both  the  NRC  and  EPA  regidatory 
programs  are  designed  to  achieve 
protecti<Hi  of  the  public  with  an  ample 
margin  of  safisty.  The  approaches  of  the 
two  agaocfae  difkr.  NRC  limits  TEDE, 
req^TM  that  doees  are  maintained 
ALARA,  and  malntaina  an  activ« 
Inspectl—  pcoffam.  EPA  Umhs  dose 


from  individual  pathwrays  of  exposiire 
and  individual  radionuclides  to  ensure 
that  the  total  dose  does  not  exceed 
recommended  levels.  Both  programs 
achieve  similar  levels  of  protection. 

NRC  agrees  that  adoption  of  the 
constraint  in  §20. 11 01(d)  is  preferable 
to  dual  regulation  due  to  the  reduction 
in  burden  on  Ucens^es  as  well  as  State 
and  Federal  agencies.  Under  the 
provisions  of  40  CFR  Pact  61.  Ucensees 
with  doses  to  members  of  the  public 
greater  than  1  mrem  (0.1  mSv)  per  year 
but  less  than  10  mrem  (0.1  mSv)  per 
year  must  submit  reports.  However, 
under  10  CFR  20.1101(d),  these 
licensees  will  not  have  to  file  reports  for 
doses  below  the  constraint  level  because 
doses  can  be  evaluated  during  routine 
inspections.  Under  the  final  rule,  the 
burden  of  calculating  doses  should  be 
reduced  for  most  licensees  because  the 
proposed  guidance  for  demonstrating 
compliance  with  10  CFR  20.1101(d) 
allows  significantly  more  Hexibility  and 
simpler  methods  for  calculating  doses 
than  the  model  currently  used  to 
demonstrate  compliance  with  40  CFR 
Part  61.  These  new  methods  fat 
calculating  doses  should  result  in  fewer 
reporting  and  corrective  actions,  as 
imder  EPA's  Subpart  I. 

Licensees  are  required  under  * 

§  20.2103  to  maintain  records  of  surveys 
required  to  demonstrate  compliance 
with  the  public  dose  limit.  Review  of 
licensee  records  used  to  demonstrate 
compliance  with  the  public  dose  limit  is 
part  of  the  NRC  inspection  program. 
Confirmatory  measurements  woiild 
generally  not  be  useful  since  most 
licensees  in  this  category  do  not  have 
routine  ongoing  effluent  releases. 

Finally,  concwning  those  conunenters 
that  believe  NRC's  requirements  are  less 
safe  than  Subpart  I,  Congress  enacted 
legislation  comprehensively  amending 
the  Clean  Air  Act  (CAA).  which 
included  a  section  addressing  the  issue 
of  regulatory  duplication  between  EPA 
and  NRC  in  1990.  The  1990  CAA 
amendments  permit  the  EPA 
Administrator  to  rescind  the  CAA 
standards  as  they  apply  to 
radionuclides,  at  sites  licensed  by  NRC, 
and  the  Agreement  States,  if  he  or  she 
finds  that  the  NRC  regulatory  program 
provides  an  ample  margin  of  safety  to 
protect  pubhc  health. 

EPA's  analysis  of  the  NRC  regulatory 
program  fociised  on  two  general  issues: 
(1)  whether  the  implementation  of  the 
NRC  regidatory  program  results  in 
sufficiently  low  doses  to  protect  the 
health  and  safety  of  the  public  with  an 
ample  margin  of  safety;  and  (2)  whether 
ibo  NRC  program  is  wifWdwitly 
compnlwnsive  and  thorough,  and 
admin iilnntd  in  a  manner  that  will 


continue  to  protect  public  health  in  the 
future.  EPA  undertook  studies  to 
determine  the  level  of  protection 
provided  by  the  existing  regulatory 
program  and  foimd  that  doses  were 
suffidenUy  low  to  protect  the  health 
and  safety  of  the  public  with  an  ample 
margin  of  safety.  The  implementation  ol ' 
this  rule  will  ensure  that  doses  to 
members  of  the  public  &t>m  air  effluents 
will  continue  to  remain  below  10  mrem 
(0.1  mSv)  j)er  year  and  provide  evidence 
to  EPA  that  the  cxurent  level  of 
protection  will  continue. 

The  purpose  of  this  rulemaking  is  not 
to  reduce  doses,  because  it  has  already 
been  demonstrated  that  doses  are 
siifficienUy  low.  The  purpose  is  to 
ensure  that  doses  are  maintained  at  the 
low  level  currently  achieved  by  NRC 
Ucensees,  eliminate  unnecessary  dual 
regulation,  and  reduce  costs  associated 
with  the  current  level  of  protection,  by 
providing  a  basis  upon  which  EPA  can 
find  that  doses  will  not  increase  as  a 
result  of  rescission  of  Subpart  I. 

Issue  2 — Promulgation  of  the  Constraint 
asALARA 

Conunents:  There  were  a  niunber  of 
conunenters  who  objected  to  the 
ALARA  basis  for  the  proposed 
constraint  rule.  Some  conunenters 
objected  on  the  ground  that  ALARA  is 
a  matter  of  operating  philosophy,  good 
radiation  protection  practice  and 
licensee  judgment,  and  cannot  be 
translated  into  an  enforceable  dose 
number.  Other  conunenters  objected  on 
the  basis  that  ALARA  is  inherenUy  site 
specific  and  cannot  be  defined 
generically  or  that  the  proposed  dose 
constraint  cannot  be  ALARA  but  must 
be  a  limit  because  the  constraint 
contemplates  some  enforcement  actions 
for  exceedance  even  if  the  Ucensee  has 
followed  all  good  radiation  protection 
practices.  Some  conunenters  argued  that 
the  nde  cannot  be  ALARA  because  it 
adds  costs  with  no  safety  benefit.  Other 
conunenters  stated  that  the  constraint  is 
inconsistent  with  a  prior  NRC  decision 
in  10  CFR  Part  20  (56  FR  23360)  on  the 
use  of  "refiarenoe  levels." 

Response:  The  Commission  has 
retained  an  ALARA  basis  for  the  rule 
but  recognizes  that  its  use  of  the  term  in 
this  rule  may  have  led  to  some 
confusion.  The  Commission 
acknowledges  that  the  ALARA  concept 
in  10  CFR  20.1003  is  an  operating 
philosophy  which  requires  good 
radiation  protection  practice  and  the 
exercise  of  expert  licensee  judgement 
The  ALARA  coocept  is  site  specific  In 
that  some  of  the  fectoie  to  be  considered 
may  vary  from  case  to  case,  as  the  court 
so  found  In  Ywk  Committee  for  a  Safe 
Snviroament  v.  NBC  S27  F.  2d  812 
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(D.C  Cir.  1975).  The  Cknnmission  has 
piesiuned,  without  deciding,  that  the 
ALARA  concept  in  §  20.1003  can  be 
enforced  in  a  particular  case  so  as  to 
require  a  specific  radiation  protection 
practice,  but  it  is  clear  that  the  existing 
regulation  does  not  translate  readily  into 
a  generic  dose  number,  which,  if 
exceeded,  will  lead  to  enforcement 
action. 

The  NRC  intended  the  constraint  rule 
to  be  a  somewhat  broader  concept  found 
in  the  governing  statute,  the  Atomic 
Energy  Act  of  1954,  as  amended  (Act). 
The  Act,  as  construed  by  both  the 
Commissicm  (e.g.,  10  CFR  50.109)  and 
the  courts  (l/nio/i  o/ Concerned 
Scientists  v.  NRC,  824  F.2d  108  P.C. 
Cir.  1987)),  contemplates  two  distinct 
approaches  to  radiological  regulation. 
First,  a  level  of  "adequate  protection" 
must  be  defined  and  enforced  without 
regard  to  economic  cost.  Second,  risk 
may  be  reduced  "to  a  level  below  that 
associated  with  "adequate  protection" 
to  "minimize  danger  to  life  or  property" 
with  economic  cost  and  other  factors  as 
permissible  balancing  considerations. 
See  "Revision  of  Backfitting  Process  for 
Power  Reactors,"  (53  Fl{  20603;  Jime  6, 
1988).  It  is  important  to  note  that 
Section  161b  of  the  Act  authorizes  the 
Commission  to  adopt  and  enforce 
generic  requirements  using  either 
approach.  Many  recent  NRC  regulations 
(e.g.,  10  CFR  50.63)  have  been  directed 
at  incremental  risk  reduction  imder  the 
second  approach  based  on  a  generic 
regulatory  or  backfit  analysis  which 
considered  and  balanced  economic  and 
other  costs  and  safety  backfits.  These 
"minimize  danger"  regulations  provide 
"limits"  because  they  estabUsh  generic 
requirements  directly  enforceable 
against  licensees.  However,  in  a  broad 
sense  they  are  also  ALARA  regulations 
because  cost,  feasibihty,  and  other 
relevant  factors  identified  in  10  CFR 
20.1003  are  evaluated. 

Viewed  in  its  larger  statutory  context, 
the  use  of  ALARA  in  10  CFR  20.1003  is 
one  means  to  implement  the  second 
approach  to  radiological  regulation. 
However,  other  similar  requirements 
can  also  be  part  of  this  second  approach. 
While  the  ALARA  concept  in  10  CFR 
20.1003  may  not  be  consistent  with  a 
generic  enforceable  dose  requirement, 
other  concepts  of  ALARA  premised  on 
generic  considerations  are  appropriate. 
This  concept  of  ALARA  as  a  broadly 
applicable  dose  requirement  based  on  a 
generic  weighing  and  balancing  of 
health  and  safety,  feasibihty,  and  other 
factors  is  the  basis  for  the  longstanding 
limits  on  nuclear  power  reactor 
emissions  in  10  CFR  Part  50,  Appendix 
I,  and  is  the  basis  for  the  constraint  rule. 
The  ALARA  rule  imposes  a  limit  in  the 


sense  that  exceedance  will  lead  to 
corrective  action,  but  it  is  not  a  limit  in 
the  sense  that  exceedance  per  se  would 
constitute  a  violation  of  any  reg\ilatOry 
requirement.  A  violation  occurs  only 
when  a  Uoensee  fails  to  report  an 
exceedfuice  or  fails  to  take  appropriate 
corrective  actions.  A  limit  would  be 
appropriate  if  compUance  were  needed 
to  ensure  adequate  protection  of  pubUc 
health  and  safety.  In  this  case,  the 
constraint  is  needed  only  to  ensure  that 
currently  afibrded  levels  of  protection 
are  not  reduced.  This  will  provide  the 
basis  for  rescission  of  40  CFR  Part  61, 
Subpart  I  by  EPA. 

Thus,  to  say  that  the  constraint  rule 
cannot  be  based  on  ALARA  because  it 
is  in  effect  a  "limit,"  interchanges  a 
narrow  concept  of  "ALARA"  with  a 
broad  concept  of  "limit."  If  a  broad 
definition  is  used,  the  constraint  rule 
withstands  scrutiny  as  both  ALARA  and 
a  limit  In  the  statutory  context  of  the 
Atomic  Energy  Act  and  general     > 
principles  of  administrative  law,  the 
constraint  rule  is  a  limit  based  on 
generic  ALARA  considerations.  The 
constraint  rule  is  not  a  limit  needed  for 
adequate  protection  and  the  constraint 
rule  is  something  more  than  a  narrow 
translation  of  the  particular  ALARA 
concept  contained  in  10  CFR  20.1003. 
The  term  "constraint"  was  used  for  the 
rule  to  avoid  confusion  vn.\h.  the  narrow 
concepts  of  ALARA  and  the  limit 
employed  in  radiation  protection 
discussion. 

Three  matters  must  be  addressed: 

(1)  The  comment  that  the  rule  cannot 
be  based  on  ALARA  because  it  will 
result  in  increased  cost  with  no  safety 
benefit; 

(2)  The  problem  of  the  Ucensee  who 
cannot  meet  the  dose  constraint  despite 
using  all  good  radiation  protection 
practices;  and 

(3)  The  allegedly  inconsistent 
Commission  discussion  of  reference 
leveb  in  a  recent  revision  to  10  CFR  Part 
20. 

The  Commission  disagrees  with  the 
premise  of  the  first  comment.  There  was 
no  disagreement  with  the  Commission's 
conclusion  that  all  of  the  Ucensees 
affected  by  the  rule  are  achieving  a  level 
of  control  such  that  doses  are  below  the 
10  mrem  (0.1  mSv)  per  year  level  and 
so  there  is  no  factual  dispute  over 
whether  this  level  of  radiation 
protection  is  readily  achievable.  The 
final  rule  and  EPA's  rescission  of  its 
Clean  Air  Act  emission  limits  and 
related  requirements  will  result  in  a 
significant  net  cost  savings  to  Ucensees. 
The  NRC  acknowledges  that  the  positive 
direct  health  effects  are  likely  to  be 
small  and  possibly  nonexistent  in  the 
near  future,  given  the  current  level  of 


controls.  However,  the  rule  can  be  said 
to  offer  a  small,  but  positive,  net  health 
and  safety  benefit  in  that  it  will  prevent 
a  decrease  in  the  level  of  protection 
afforded  the  pubUc  if  Subpart  I  were 
rescinded  in  the  absence  of  a  rule  like 
the  constraint.  Under  the  ALARA 
concept,  it  is  appropriate  to  base  a 
requirement  on  a  small  positive  health 
and  safety  benefit  when  cost  savings  are 
also  likely. 

Hie  NRC  does  not  expect  that  any 
Ucensee  subject  to  the  nile  wiU  be 
imable  to  demonstrate  that  doses  to 
membera  of  the  pubUc  from  releases  of 
airborne  radioactive  materials  to  the 
enviromnent  are  less  than  10  mrem  (0.1 
mSv)  per  year.  In  the  unlikely  case  that 
this  dose  is  exceeded  or  is  projected  to 
be  exceeded,  due  to  some  temporary 
circumstances  or  lapse  in  controls,  the 
NRC  expects  the  Ucensee  to  take 
whatever  corrective  actions  are 
necessary  (if  any)  to  protect  pubUc 
health  and  safety,  to  report  the  dose,  to 
recommend  further  corrective  actions  if 
necessary,  and  take  those  corrective 
actions  agreed  upon  Mrith  NRC.  NRC 
staff  will  review  and  approve  corrective 
actions  to  ensiue  that  they  are 
appropriate  to  reduce  airborne 
emissions  sufficiently  to  comply  with 
the  constraint  in  the  future.  In  the 
imlikely  case  that  a  Ucensee  is  unable  to 
take  adequate  corrective  actions, 
because  of  limits  in  technology  or  cost 
constraints,  these  issues  can  be 
addressekl  in  the  futxire  on  a  case-by- 
case  basis. 

The  appUcation  of  the  ALARA 
principle  used  in  this  rule  is  not  the 
same  as  the  concept  of  reference  level 
which  was  rejected  by  the  Commission 
when  10  CFR  Part  20  was  recently 
revised.  Commenters  on  the  1991 
revision  to  10  CFR  Part  20  objected  to 
the  use  of  reference  levels  because  they 
were  implemented  exactly  the  same  as 
adequate  protection  limits.  For  that 
reason,  the  Commission  did  not  adopt 
reference  levels  in  the  1991  revision. 
Implementation  of  the  constraint  is 
diffarent  than  such  a  limit  because 
exceeding  the  constraint  is  not  a 
violation,  and  only  requires  the  Ucensee 
to  report  the  dose  and  take  corrective 
actions  to  reduce  future  doses. 

Issue  3 — Whether  the  Constraint  Is 
Actually  a  Limit 

Comments:  Nine  comments  were 
received  on  whether  the  constraint  is  or 
should  be  a  limit.  Two  commenters 
beUeved  that  the  constraint  was  no 
different  than  a  limit  One  commenter 
agreed  with  the  term  constraint  Three 
commentera  expressed  concern  4hat  the 
constraint  was  an  inappropriate        ^. 
relaxation  of  requirements. 
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Those  commenting  that  the  constraint 
was  a  de  facto  limit  interpreted  the 
requirements  to  indicate  that  a  second 
exceedance  of  the  constraint  would 
result  in  enforcement  action  and 
therefore  the  constraint  is  a  limit.  Three 
commenters  indicated  that  the  rule 
should  be  a  strict  limit  They  expressed 
concern  that  the  constraint  was  less 
protective  than  EPA  requirements. 

Response:  If  a  licensee  exceeds  a  limit 
that  is  needed  to  protect  health  and 
safety,  the  NRC  may  take  immediate 
enforcement  action.  If  a  licensee 
exceeds  a  constraint,  the  licensee  will 
be  required  to  notify  NRC,  take  any 
actions  that  may  be  necessary  to  protect 
public  health  and  safety,  and  implement 
any  further  corrective  actions  that  NRC 
staff  agrees  are  adeqtiate  to  prevent 
furtherdoees  in  excess  of  the  constraint 
However,  if  the  licensee  failed  to  report 
a  measured  or  calculated  dose  in  excess 
of  the  constraint  to  NRC  or  failed  to 
implement  appropriate  corrective 
actions  as  a^eed  upon,  enforcement 
action  would  be  expected.  This  is 
because,  unlike  an  adequate  protection 
limit,  the  constraint  is  not  needed  to 
provide  adequate  protection  of  public 
health  and  safety. 

The  NRC  does  not  agree  that  the 
constraint  is  less  protective  than  current 
EPA  requirements.  Both  EPA's  Subpart 
I  and  the  NRC  constraint  require 
licensees  to  take  actions  to  ensure  that 
doses  to  members  of  the  public  do  not 
exceed  10  mran  (0.1  mSv)  per  year  from 
ambient  air  emissions.  NRC  routinely 
inspects  licensed  facilities  to  ensure  that 
air  effluents  do  not  result  in  doses  to 
members  of  the  public  that  exceed  the 
requirements  in  10  CFR  Part  20.  The 
in^>ection  and  enforcement  program 
will  be  amended  as  a  result  of  this  final 
rule  to  review  licensee  records  used  to 
demonstrate  compliance  with  the 
constraiuL 

issue  4 — Citizen  Suits 

Comments:  Three  commenters 
opposed  finalization  of  the  constraint  on 
the  basis  that  it  forfeits  citizen  rights  to 
sue  a  Ucensee  who  exceeds  the 
constraint 

Response:  The  Commission's 
regulations  in  10  CFR  2.206  provide  the 
public  with  the  right  to  petition  the  NRC 
to  take  enforcement  actirai  against  a 
licensee  for  a  violation  of  the 
Commission's  regulations.  This  would 
include  the  final  constraint  rule. 

Issue  5 — Agreement  State  CompatMlity 

Comments:  Four  commenters 
addressed  the  proposal  that  the 
ctmstraint  be  a  Division  2  matter  of 
compatibility.  Under  Division  2,  States 
could  adopt  similar  or  more  stringent 


requirements.  Three  commenters  agreed 
that  this  rule  should  not  be  codified  as 
a  Division  2  requirement,  but  rather  as 
a  Division  1  matter  of  compatibility.  . 
Under  Division  1,  the  States  would  be 
required  to  adopt  regulations  that  were 
essentially  identical.  These  commenters 
believed  ^at  if  stricter  standards  were 
permitted,  reactor  and  non-reactor 
licensees  would  be  under  different 
requirements  and  certain  practices,  such 
as  nuclear  medicine,  could  be 
jeopardized.  One  commenter  noted  that 
because  this  is  really  a  limit,  it  should 
be  under  10  CFR  20.1301  and  would  be 
a  [^vision  1  matter  of  compatibility. 
Another  commenter  stated  that  NRC 
should  have  provided  a  greater 
opportimity  for  State  involvement  in 
this  rulemaking,  and  that  as  a  division 
2  rule.  Agreement  States  would  have  to 
spend  scarce  resources  to  develop  a 
compatible  rule. 

Response:  Section  116  of  the  Clean 
Air  Act  specifies  that  nothing  precludes 
States  from  imposing  air  emission 
requirements  that  are  more  stringent 
than  those  developed  by  EPA.  Section 
116(d)(9),  which  contains  the  provisions 
related  to  EPA's  margin  of  safety 
determination  for  NRC  or  Agreement 
State  licenses,  specifies  that:  "Nothing 
in  this  subsection  shall  preclude  or 
deny  the  right  of  any  State  or  political 
subdivision  thereof  to  adopt  or  enforce 
any  standard  or  limitation  respecting 
emissions  of  radionuclides  which  is 
more  stringent  than  the  standard  or 
limitation  in  effect  under  Section  7^11 
of  this  title  or  this  section."  The 
Conunission  believes  that  this  provision 
clarifies  that  EPA's  determination 
regarding  NRC  and  Agreement  State 
licensees  has  no  effect  on  the  existing 
authority  of  States  to  impose  air 
emission  standards  that  are  more 
stringent  than  those  of  EPA. 

With  regard  to  the  comment 
concerning  involvement  of  the 
Agreement  States  in  the  development  of 
this  rule,  NRC  has  routinely  reported  its 
progress  on  providing  an  adequate  basis 
upon  which  EPA  could  rescind  Subpart 
I  to  both  the  Organization  of  Agreement 
States  (OAS)  and  the  Conference  of 
Radiation  Control  Program  Directors 
(CRCPD)  at  each  of  their  annual 
meetings.  The  Agreement  States  were 
consulted  extensively  on  this  issue  over 
the  last  several  years.  There  were 
extensive  discussions  of  the  concept 
with  the  individual  States  and  with  the 
Executive  Board  of  the  OAS.         ^  - . . 

Issue  6 — Demographic  Information 
Contained  in  Required  Reports 

Comments;  Seven  commenters  '-' . 
addressed  the  application  of  the    / 
requirement  contained  in  10  CFR 


20.2203(b)(2)  to  the  constraint.  This 
section  requires  reports  to  contain 
demographic  information  on  the 
exposed  individual.  These  commenters 
expressed  concern  that  a  member  of  the 
public  would  be  under  no  obligation  to 
provide  demographic  information  to 
licensees  and  that  licensees  wotild  not 
always  be  able  to  comply  with  the 
requirement 

Response:  NRC  agrees  that  mmnbers 
of  the  public  may  d^oose  to  withhold 
the  demographic  information  from 
licensees.  Such  information  is  only 
needed  for  occupationally  exposed 
individuals  to  ensure  that  lifetime 
exposiuv  records  are  accurate.  Section 
20.2203  has  been  dianged  to  only 
require  such  information  on 
occupationaUy  exposed  individuals. 

Issue  7— Effective  Date 

Conunent:  One  commenter  requested 
that  an  effective  date  be  added  to  the 
final  rule  to  coincide  with  EPA's 
rescission  of  Subpart  I.  Response:  The 
NRC  and  EPA  will,  to  the  extent 
possible,  publish  both  final  rules  so  that 
they  become  eSective  concurrently. 

Issue  8 — Enforcement 

Conunents:  Five  commenters  stated 
that  NRC  should  establish  a  limit  rather 
than  a  constraint  They  believed  that  if 
the  limit  has  been  exceeded,  a  notice  of 
violation  and  civil  penalties  should 
always  result.  One  commenter 
expressed  concern  that  "self-reporting 
and  confession"  is  not  adequate. 
Another  stated  that  because  ALARA  is 
only  guidance,  it  is  not  enforceable. 

Response:  ALARA  is  not  guidance.  As 
stated  previously,  the  1991  revision  to 
10  CFR  Part  20  codified  ALARA  as  a 
required  part  of  the  licensee's  radiatiim 
protection  program.  A  limit  often 
implies  that  doses  must  be  controlled 
below  that  level  in  order  to  provide 
adequate  protection  of  healUi  and  safety 
of  the  public  and  workere.  To  meet 
ALARA  requirements  licensees  are 
currently  controlling  effluents  to  levels 
below  that  which  would  be  required 
under  the  ccmstraint.  If  a  licensee 
exceeds  the  constraint,  the  rule  requires 
that  this  be  reported  and  that  corrective 
actions  be  promptly  taken.  If  a  licensee 
does  not  comply  with  the  obligation  to 
report  and  take  corrective  actions, 
enforcement  action  will  result  In  NRCs 
judgment,  as  a  matter  of  enforcement 
poUcy.  it  is  not  necessary  to  issue  a 
notice  of  violation  or  dvil  penalties 
upon  exceedence  of  the  constraint  level; 
it  is  sufficient  that  this  be  reported  and 
that  prompt  corrective  action  is  taken. 
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Issue  9 — Exemptions 

Conunents:  Five  commenters  stated 
that  the  rule  should  only  apply  to 
members  of  the  public  o£kite.  They 
dted  the  EPA's  Subpart  I  requirement  to 
calculate  dose  to  the  nearest  resident  or 
oSsite  individual  likely  to  receive  the 
highest  dose.  Under  Subpart  I,  licensees 
would  not  calculate  doses  firom  air 
emissions  to  visitors  in  hospitals, 
workers  that  are  not  radiation  woikers 
within  the  faciUty,  or  other  members  of 
the  public  within  the  facility. 

Response:  The  language  in  the  rule 
has  been  changed  to  reflect  that  it  is 
intended  to  apply  to  radioactive 
airborne  effluents  to  the  environment. 
The  Draft  Regulatory  Guide  DG-8016 
will  be  revised  to  indicate  that  the  dose 
limit  is  to  be  calciilated  or  measured  at 
the  nearest  resident  or  individual  oQsite 
likely  to  receive  the  highest  dose.  The 
final  regulatory  guide  will  be  available 
when  the  rule  becomes  efiisctive. 

Comments:  Two  commenters  stated 
that  air  emissions  from  ad)acent  nearby 
exempt  uranium  mills  should  not  be 
included  in  the  calculaticHi  of  dose.  One 
commenter  stated  that  materials  from 
unlicensed  portions  of  the  facility  such 
as  ore  stockpiles  should  not  be 
considered  in  the  calculation  of  dose. 

Response:  Subpart  I  does  not  apply  to 
disposal  at  facilities  regulated  imder  40 
CFR  Part  191.  Subpart  B,  or  to  any 
uranium  mill  tailings  pile  after  it  has 
been  disposed  of  tmder  40  CFR  Part  192. 
The  constraint  applies  to  airborne 
effluents  of  only  licensed  materials  to 
the  environment.  Draft  Regulatory 
Guide  £)G-8016  will  be  clanged  to 
clarify  that  windblown  particulates  from 
other  licensed  facilities  or  imlicensed 
materials  do  not  need  to  be  considered 
in  the  calculation  of  doses  used  to 
demonstrate  compliance  with  the 
constraint. 

Comments:  Four  commenters  stated 
that  air  emissions  from  patients  should 
be  exempted  from  this  nile. 

Response:  The  regulatory  impact 
analysis  (NUREG-1492)  for  a  recent 
NRC  rulemaking  analyzed  potential 
doses  from  exposure  to  patients  who 
were  released  after  administration  of 
radiopharmaceuticals.  This  analysis 
concluded  that  internal  doses  from 
inhalation  of  radioactive  materials  in 
the  exhaled  air  of  a  released  patient  are 
trivial.  For  Ucensees  using  an  inventory 
approach  to  demonstrating  compliance 
with  the  rule,  such  as  the  COMPLY 
computer  code,  there  is  no  need  to 
account  specifically  for  the  materials 
that  might  be  released  to  the  air  through 
respiration  or  transpiration  by  patients. 
The  Regulatory  Guide  will  make  it  clear 
that  dose  from  air  emissions  from 


patients  do  not  need  to  be  specifically 
addressed  in  the  calculation  of  dose 
used  to  d«nonstrate  compliance  with 
the  constraint. 

Comments:  Four  conunentws  stated 
that  in  addition  to  Rn-222,  all  daughters 
produced  after  release  should  also  be 
excluded. 

Response:  EPA's  Subpart  I  exempts 
both  Rn-222  and  any  daughters 
produced  after  release  of  Rn-222 
because  these  types  of  releases  are 
normally  not  attributable  to  licensed 
activities.  The  proposed  rule  was  not 
intfflided  to  be  more  stringent  than 
Siibpart  I.  The  rule  language  has  been 
changed  to  reflect  this  exemption. 

Comments:  Two  conunenters 
recommended  that  in  addition  to  Rn- 
222,  Rn-220  and  its  daughters  should 
also  be  exempted.  One  commenter 
stated  that  it  was  an  EPA  oversight  that 
led  to  ibis  erroneous  omission  from  the 
final  Subpart  I. 

Response:  Rn-220  is  normally 
attributable  to  licensed  activities.  EPA 
does  not  exempt  Rn-220  or  its 
daughters  from  consideration  in  the 
dose  calculations  in  support  of 
demonstrating  compliance  with  Subpart 
I.  The  commenter's  suggestion  that  an 
oversight  led  to  the  erroneous  omission 
of  this  exemption  bora  Subpart  I  is 
incorrect,  and  Rn-220  should  not  be 
excluded  from  the  calculations  that  are 
used  to  demonstrate  compliance  with 
the  constraint 

Comments:  Six  commenters  requested 
that  in  addition  to  sealed  sources,  sealed 
containers  should  also  be  excluded  frtHn 
the  rule. 

Response:  Paragraph  2(a)  of  Appendix 
D  to  40  CFR  Part  61  states:  Radioactive 
materials  in  sealed  packages  that  remain 
unopened,  and  have  not  leaked  during 
the  assessment  period  should  not  be 
included  in  the  calculations."  Subpart  I 
exempts  sealed  packages,  because  any 
package  that  has  remained  sealed 
cannot  contribute  to  airborne  effluents. 
When  a  total  inventory  of  licensed 
materials  possessed  during  the  year  is 
used  to  model  potential  doses,  it  is 
unnecessary  to  include  materials  that 
could  not  have  contributed  to  airbcnne 
effluents.  The  Regulatory  Guide  will 
provide  further  guidance  on  this  issue. 

Issue  10—MeasuTability  of  10  mrem  (0.1 
mSv)  Per  Year 

Comments:  Three  commenters  stated 
that  10  mrem  (0.1  mSv)  per  year  was  not 
measurable.  Chie  commenter  stated  that 
although  10  mrem  (0.1  mSv}  per  year 
might  be  easily  achievable,  it  is  not 
easily  measurable.  Another  stated  that 
the  exposure  rate  corresponds  to  1 
microR  (0.01  micro-Sv)  per  hour  and 
cannot  be  measured  accurately. 


Response:  I^aft  Regulatory  Guide 
DG-8016  provides  several  methods  for 
demonstrating  compliance  with  the 
constraint,  and  only  one  of  the  methods 
described  would  require  direct 
measurement  at  the  receptor  location.  If 
this  method  is  not  practical  due  to  the 
onission  characteristics  of  the 
radionuclide  reletues,  there  are  other 
options  dted  in  Draft  Regulatory  Guide 
E)G-8016  that  do  not  require  a  direct 
measurement  to  demonstrate 
compliance  with  the  constraint 

Issue  11 — Scope  of  the  Rule 

I 

Comments:  One  commenter  stated 
that  if  there  must  be  a  constraint,  it 
should  apply  to  all  licensees,  including 
power  reactor  licensees. 

Response:  Although  this  nile  only 
appUes  to  licensees  other  than  power 
reactor  licensees,  the  Commission's 
existing  regulations  in  10  CFR  Part  50. 
Appendix  I,  already  establish  a  similar 
regulatory  frameworic  for  power 
reactors.  Appendix  I  includes  separate 
requirements  to  develop  design 
objectives  and  operational  levels 
sufficient  to  demonstrate  compliance 
with  EPA's  Subpart  1.  In  addition, 
reactor  licensees  must  annually  report 
quantities  of  radioactive  materials 
released  into  the  environment,  as  well 
as  the  resulting  doses. 

*  Issue  12— Location  of  Constraint  in  NRC 
Regulations 

The  Commission  requested  specific 
comment  on  the  question  of  whether  the 
10  mrem  (0.1  mSv)  per  year  constraint 
should  be  established  in  10  CFR  Part  20 
as  proposed  or  whether  it  should  be 
established  separately  in  each 
appropriate  part  of  Title  10  instead 

Comments:  Two  comments  were 
received  in  response  to  this  issue.  One 
commenter  stated  that  the  constraint 
should  be  in  10  CFR  Part  20.  The  other 
commenter  stated  that  the  constraint 
should  be  in  each  appropriate  part.  Two 
other  commenters  stated  that  it  should 
be  in  §  20.1301  with  the  dose  limits. 

Response:  While  the  constraint  could 
just  as  easily  be  induded  imder  other 
parts  of  the  regulations,  induding  it  in 
10  CFR  Part  20  provides  uniformity. 
Because  10  CFR  Part  20  is  the 
designated  area  for  radiation  protection 
standards  and  related  requirements,  it  is 
the  appropriate  location  for  the 
constraint.  The  rule  will  be  codified 
under  §  20.1101  to  make  it  dear  that 
although  the  constraint  is  iu>t  the  same 
as  a  limit,  licensees  are  expected  to 
develop  radiation  programs  to  ensure 
that  doses  from  air  emissions  are  below 
10  mrem  (0.1  mSv)  per  yau. 
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Agreement  State  Compatilrility 

The  Commission  believes  that  the 
Division  2  compatibility  designatian  for 
the  rule  is  consistent  with  state 
authority  in  this  area  as  described  in  the 
Clean  Air  Act.  The  Division  2 
designation  means  that  Agreement 
States  must  address  these  rules  in  their 
regulations  but  may  adopt  requireme|)ts 
more  restrictive  thap  those  of  NRC. 
Accordingly,  the  authority  of  the 
Agreement  States  to  impose  air 
emissions  standards  imder  their  Atomic 
Energy  Act  authority  after  the  effiective 
date  of  this  rule  will  be  consistent  with 
their  existing  authority.  Under  Section 
274  of  the  Atomic  Energy  Act  the 
Cammissicm  reviews  Agreement  State 
programs  to  ensure  that  adeqiiacy  and 
compatibility  of  the  State  Program  is 
maintained.  The  Commission  has  also 
approved  procedures  to  suspend  or 
terminate  programs  that  are  not 
adequate  or  compatible. 

Summary  of  Changes  in  the  Final  Rule 

Based  on  the  responses  to  comments, 
a  few  changes  were  made  in  the  final 
rule.  Otherwise,  the  provisions  of  the 
final  rule  are  the  same  as  those 
presented  in  the  proposed  amendments. 
Specific  changes  to  the  final  rule  are 
siunmarized  as  follows: 

(1)  Section  20.2203(b)(2)  has  been 
changed  to  require  the  name,  social 
security  numbar,  and  date  of  birth  only 
for  occupationally  overexposed 
individuals  and  not  for  members  of  the 
public  who  have  received  doses  in 
excess  of  the  public  limits,  including 
the  constraint. 

(2)  The  language  of  the  rule  has  been 
changed  to  indicate  that  Rn-222  and  all 
daughters  produced  after  the  release  of 
the  radon  are  categorically  excluded 
from  this  rule. 

(3)  The  language  of  the  rule  has  been 
changed  to  indicate  that  the  constraint 
applies  only  to  release  of  airborne 
radioactive  efDuents  to  the  environment 
and.  thus,  dose  to  the  nearest  resident, 
o&ite  business  or  school,  is  to  be 
constrained. 

In  addition,  the  following  changes 
will  be  made  to  Draft  Regulatory  Guide 
DG-8016: 

(1)  An  inventory  of  radioactive 
materials  used  to  model  a  potential  dose 
to  a  member  of  the  public  need  not 
include  radioactive  materials  in  sealed 
containers  that  have  remained  sealed 
throughout  the  compliance  period. 

(2)  Airborne  emissions  of  radioactive 
materials  from  patients  does  not  need  to 
be  considered  if  the  materials  have 
already  been  included  in  the  site 
inventory. 

The  Regulatcny  Guide  was  issued  in 
draft  for  public  comment  amourent 


with  the  proposed  rule.  The  final 
regulatory  guide  will  be  available  by  the 
e&ctive  date'bf  this  rule. 

Conformliig  Amendments  To  NRCs 
Enforcement  Policy 

By  separate  notice  in  the  Federal 
Re^ster,  the  Commission  is  modifying 
its  "General  Statement  of  Policy  and 
Procedures  for  NRC  Enforcement 
Actions"  (Enforcement  Policy),  to 
address  the  new  regulation,  and  to 
provide  an  example  Severity  Level  IV 
violation  of  the  constraint.  This  change 
will  also  be  reflected  when  the 
Enforcement  Policy  is  reprinted  in  its 
entirety  in  the  next  revision  of  NUREG- 
1600. 

Small  BoaiBeas  Regulatory  Enfercanent 
Faimeas  Act 

In  accordance  with  the  Small         '  *"  , 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996,  the  NRC  has  *       '  ' 
determined  that  this  action  is  not  a      ,^ 
"major  rule"  and  has  verified  this       ' '  . 
determination  with  the  Office  of  . 
Informatian  and  Regulatory  Afiaira, 
Office  of  Management  and  Budget 

Finding  of  No  Significant 
Environmental  Impact 

The  Commission  has  determined 
under  the  National  Environmental 
Policy  Act  of  1969,  as  amended,  and  the 
44RC's  regulations  in  Subpart  A  of  10 
CFR  Pait  51,  that  this  rule,  if  adopted, 
would  not  be  a  major  Federal  action 
significantly  affecting  the  quality  of  the 
human  environment  and  therefore,  an 
environmental  impact  statement  is  not 
required.  This  action  is  not  expected  to 
have  any  significant  envircHunental 
impact  because  the  programs  will 
provide  equivalent  protection.  Also, 
airborne  effluents  of  radioactive 
materials  to  the  environment  are  not 
expected  to  increase.  The  changes  to  the 
final  rule  are  to  the  procedural  methods 
for  demonstrating  compliance  as  well  as 
licensing  and  inspection  procedures. 
The  environmental  assessment  and 
finding  of  no  significant  impact  on 
which  this  determination  is  based  are 
available  for  inspection  and 
photocopying  for  a  fee  at  the  NRC 
Public  Docimient  Room,  2120  L  Street 
NW.  (Lower  Level),  Washington.  DC. 

Faperwofk  Rednction  Act  Statement 

This  final  rule  amends  information 
collectimi  requirements  that  are  subject 
to  the  Paperwork  Reduction  Act  of  1995 
(44  U.S.C.  3501  et.  seq.).  These 
requirements  were  approved  by  the 
Office  of  Management  and  Budget, 
approval  nimiber  3150-0014. 

The  public  reporting  burden  for  this 
collection  of  information  is  estimated  to 


average  80  hours  per  response, 
including  the  time  for  reviewing 
instructions,  searching  existing  data 
sources,  gathering  and  maintaining  the 
data  needed,  and  completing  and 
reviewing  the  collection  of  information. 
Send  comments  on  any  aspect  of  this 
collection  of  information,  including 
suggesdons  for  further  reducing  this 
burden,  to  the  Information  and  Records 
Management  Branch  (T-6  F33),  U.S. 
Nuclear  Regulatory  Commission, 
Washington.  DC  20555-0001,  or  by 
Internet  electronic  mall  to  bsjlOnrc.gov; 
and  to  the  Desk  Officer,  Office  of 
Information  and  Regulatory  Affairs, 
NEOB-10202,  (3150-0014),  Office  of 
Management  and  Budget,  Washington, 
DC  20503. 

Public  Protectiim  Notificatiim 

The  NRC  may  not  conduct  or  sponsor, 
and  a  i>erson  is  not  required  to  respond 
to,  a  collection  of  information  imless  it 
displays  a  currently  valid  OMB  control 
number. 

Regulatory  Analysis 

Hie  NRC  has  prepared  a  regulatory 
analysis  for  this  final  rule.  The  analysis 
examines  the  costs  and  benefits  of  the 
alternatives  considered  by  the  NRC.  In 
the  response  to  comments,  the  NRC 
concluded  that  only  some  minor 
changes  to  the  draft  regulatory  analysis 
were  necessary,  corresponding  to  some 
minor  procedural  changes  in  the  final 
rule.  The  regulatory  analysis  is  available 
for  inspection  in  the  NRC  Public 
Dociunent  Room.  2120  L  Street,  NW. 
(Lower  level),  Washington,  DC  20555- 
0001.  Single  copies  of  the  analysis  m^ 
be  obtained  bom  Alan  K.  Roecklein« 
Office  of  Nuclear  Regulatory  Research. 
U.S.  Nuclear  Regulatory  Commission, 
Washington,  DC  20555-0001,  telephone 
(301) 415-6223. 

Regulatwy  FlexibiUty  Certification 

In  accordance  with  the  Regulatory 
Flexibility  Act  of  1980,  (5  U.S.C. 
605(b)),  the  Commission  certifies  that 
this  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
niunber  of  sinall  entities.  This  final  rule 
only  impacts  NRC  licensees  with 
emissions  of  significant  quantities  of 
radioactive  material  who  would  be 
required  to  report  the  exceedance  to  the 
NRC  It  will  relieve  licensees  from  the 
unnecessary  Inuden  of  dual  reg\ilation. 
The  level  of  air  emissions  from  NRC- 
licensed  facilities  has  historically  been 
well  below  the  NRC  dose  limit  and 
except  for  a  few  imusual  cases,  readily 
met  the  EPA  standard. 
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Backflt  Analysis  -   »     /    • 

The  NRC  has  detennined  that  the 
backfit  rule,  10  CFR  50.109,  does  not 
apply  to  this  final  rule  because  it  does 
not  apply  to  power  reactor  licensees, 
and  therefore,  a  backfit  analysis  is  not 
required  for  this  final  rule  because  these 
amendments  do  not  involve  any 
provisions  which  would  impose  backfits 
as  defined  in  10  CFR  50.100(a)(1). 

List  of  Snblects  In  10  CFR  PaH  20 

Byproduct  matnial.  Criminal 
penalties.  Licensed  material.  Nuclear 
materials,  bkiclear  power  plants  and 
reactors.  Occupational  safety  and 
health.  Packaging  and  containers. 
Radiation  protection.  Reporting  and, 
recordkeeping  requirements.  Source 
material.  Special  nuclear  material. 
Waste  treatment  and  disposal. 

For  the  reasons  set  out  in  the 
preamble  and  imder  the  authority  of  the 
Atomic  Energy  Act  of  1954,  as  amended, 
the  Energy  Reorganization  Act  of  1974, 
as  amended,  and  5  U.S.Q  553.  the  NRC 
is  adojpting  tha  following  amendments 
to  10  CFR  Part  20. 

PART  20— STANDARDS  FOR 
PROTECTION  AGAINST  RADIATION 

1.  The  authority  citation  for  Part  20 
continues  to  read  as  follows: 

Autfamity:  Sees.  53, 63, 65, 81, 103. 104, 
161, 182, 186,  68  stat  930,  933,  935,  936, 
937,  948,  953,  955,  as  amended,  sec.  1701, 
106  Stat  2951.  2952,  2953  (42  U.S.C  2073, 
2093,  2095.  2111.  2133.  2134,  2201,  2232, 
2236,  2297f);  sacs.  201,  as  amended,  202, 


206. 88  Stat  1242.  as  imanded,  1244. 1246 
(42  U.S.C  5841,  5842,  5846). 

2.  In  §  20.1003,  the  definition  of 
Constmint  is  added  to  read  as  follows: 

12011003    DaflnMons. 

•        •        •        •        • 

Constraint  (dose  constmint)  means  a^ 
value  above  which  specified  licensee 
actions  are  required. 

*.       •        *        •        • 

3.  In  §  20.1101,  paragraph  (d)  Is  added 
to  read  as  follows: 

f2ai101    Radialion  Protsction  Programs. 

(d)  To  implement  the  ALARA 
requirements  of  §20.1101  (b),  and 
notwithstanding  the  requirements  in 
§  20.1301  of  this  part,  a  constraint  on  air 
emissions  of  radioactive  material  to  the 
environment,  excluding  Radon-222  and 
its  daughters,  shall  be  established  by 
licensees  other  than  those  subject  to 
§  50.34a,  such  that  the  individual 
member  of  the  public  likely  to  receive 
the  highest  dose  will  not  be  expected  to 
receive  a  total  effective  dose  equivalent 
in  excess  of  10  mrem  (0.1  mSv)  per  year 
from  these  emissions.  If  a  licensee 
subject  to  this  reqiiirement  exceeds  this 
dose  constraint,  the  licensee  shall  report 
the  exceedance  as  provided  in  §  20.2203 
and  promptly  take  appropriate 
corrective  action  to  ensure  against 
recurrence. 

4.  In  §  20.2203  the  section  heading  is 
revised,  a  new  paragraph  (a)(2)(vi)  is 
added,  and  paragraphs  (b)(l)(iv)  and 
(b)(2)  are  revised  to  read  as  follows: 


120.2203    Rapoflsot)  _ 

Isvals,  and  concanifatloiia  el  radtoeciivs 
meiSfW  sxcaading  the  conslralnis  or  Hmlls. 

(a)  •  •  • 
(2)  '  •  • 

(vi)  The  ALARA  constraints  for  air 
^mn^mrintui  established  under 
$  20.1101(d):  or 

(b)  •  *  • 

(1)  •  •  • 

(iv)  Corrective  steps  taken  or  planned 
to  ensure  against  a  recurrence,  including 
the  schedule  for  achieving  conformance 
with  appUcable  limits,  ALARA 
constraints,  generally  appUcable  . 
environmental  standards,  and  • 
associated  license  conditions. 

(2)  Each  reptort  filed  pursuant  to 
paragraph  (a)  of  this  section  must 
include  for  each  oocupationally 
ovMexposed'  individual:  the  name. 
Social  Security  account  number,  and 
date  of  birth.  The  report  must  be 
prepared  so  that  this  information  is 
stated  in  a  separate  and  detachable  part 
of  the  repent. 

Dated  at  Rockville,  Maryland,  tbla  3rd  day 
of  December,  1996. 

For  the  Nuclear  Regulatory  Commission. 
John  C  Hoyle. 
Seaetaiyafthe  Cominissi<m. 
(PR  Doc  96-31221  Filed  12-9-96;  8:45  am] 
SaiSM  coos  7SM-S1-F 


'With  raspect  to  the  limit  for  tb«  i 
(S  20.1206),  the  identifien  should  ba  those  of  the 
declazed  piagnant  woman. 
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NUCLEAR  REQULATORY 
COMMISSION 

[NUREO-ieOO] 

Policy  and  Procedure  for  Enforcement 
Actfofis;  Radiation  Protection 
Programa 

AQENCY:  Nuclear  Regulatory 

Commission. 

ACTION:  Poliqr  statement  amendment 


r:  The  Nuclear  Regulatory 
Commissian  (NRC)  is  amending  its 
"General  Statement  of  Policy  and  ' . 
Procedure  far  NRC  Enforcement 
Actions"  to  add  an  example  for 
categorizing  the  significance  of  failure  to 
report  an  exceedance  of  the  dose 
constraint  established  in  10  CFR 
20.1101(d),  or  failure  to  take  coxrective 
action  for  such  an  exceedance.  By  a 
separate  action  pt±liahed  in  this  issue 
of  the  Federal  Register,  the  Commissicm 
has  issued  a  final  rule  amending  10  CFR 
Part  20  to  add  §  20.1101(d),  which 
establishes  the  requirements  for 
reporting  and  taking  corrective  action. 
This  modificaticm  to  the  Enforcement 
Policy  reflects  that  amendmmt 
DATES:  This  action  is  efiiective  on  the 
day  that  the  addition  of  §  20.1101(d)  to 
10  CFR  Part  20  becomes  effective. 
Comments  are  due  on  or  before  January 
9. 1997. 

AOOHESSES:  Send  written  ctmunents  to: 
The  Secretary  of  the  Commission,  U.S. 
Nuclear  Regulatory  Commission, 
Washington,  DC  20555.  ATTN: 
Docketing  and  Service  Branch.  Hand 
deliver  comments  to:  11555  Rodcville 
Pike,  Rockville,  Maryland,  between  7:45 
am  and  4:15  pm.  Federal  workdays. 
Copies  of  comments  received  may  be 
examined  at  the  NRC  Public  Document 
Room,  2120  L  Street,  NW  (Lower  Level), 
Washington,  DC  For  information  on 
submitting  conunents  electronically,  see 
the  discussion  under  Electronic  Access 
in  the  Supplementary  Information 
Section. 

FOR  FURTHER  MFORMATKM  CONTACT: 
James  Lieberman,  Director,  Office  of 
Enforcement,  U.S.  Niiclear  Regulatory 
Conmoission,  Washington,  DC  20555 
(301) 415-2741. 

SUPPLBdfTARY  WrORMATION:  The 
Commission's  "General  Statement  of 
Policy  and  Procedure  for  NRC 
Enforcement  Actions"  (Enforcement 
Policy  or  Policy)  was  first  issued  on 
September  4, 1980.  Since  that  time,  the 
Enioroement  PoUcy  has  been  revised  on 
a  number  of  occasions.  On  Jime  30, 1995 
(60  FR  34381),  the  Enforcement  Policy 
was  revjped  in  its  entirety  and  was  also 
published  as  NUREG-1600.  The  Policy 
recognizes  that  violati<ms  have  difiining 


dcnrees  of  safisty  significance.  As 
reflected  in  the  severity  leveb,  safety 
significance  includes  actual  safety 
consequence,  potential  safety 
consequence,  and  regulatory 
significance.  '"  ' 

The  rulemaking  to  add  S  20.1101(d) 
establishes  a  dose  constraint  for 
radiation  dose  to  members  of  the  public 
from  air  emissions  of  radionuclides 
from  NRC  licensed  facilities  other  than 
power  reactors.  As  noted  in  the 
Statements  of  Consideration  fat  that 
rulemaking,  the  dose  constraint  is  not  a 
dose  Umit,  but  is  a  limit  in  the  sense 
that  exceedance  triggers  requirements  to 
make  a  report  to  NRC  and  promptly  take 
corrective  action  to  ensure  against  a 
recurrence.  Consistent  with  this 
rulemaking,  the  Commission  has 
determined  that  a  failiu«  to  make  the 
required  report  or  promptly  take 
corrective  action  as  required  should  be 
categorized  at  Severity  Level  IV.  As 
defined  in  the  Enforcement  Policy, 
Severity  Level  IV  violations  are  ck  less 
than  significant  regulatory  concern  but 
more  than  minor  concern;  i.e.,  if  left 
unctHiected,  they  could  lead  to  a  more 
serious  concern. 

Therefore,  "Supplement  IV— Health 
Physics  (10  CFR  Part  20)"  of  the  Policy 
is  being  modified.  Example  D.8.  is 
rentunbered  as  Example  D.9.,  and  a  new 
Example  D.8.  is  added  to  provide  an 
example  of  a  violation  categorized  at 
Sevedty  Level  IV  involving  failure  to 
report  an  exceedance  of  the  dose 
constraint  established  in  §  20.1101(d),  or 
failtire  to  take  corrective  action  for  an 
exceedance. 

Klectronie  Accms  ''^         ' 

Comments  may  be  submitted 
electronically  in  either  ASCII  taod  or 
WordPerfect  format  (version  5.1  or  Uter) 
by  calling  the  NRC  Electronic  Bulletin 
Board  (BBS)  on  FedWorld.  The  bulletin 
board  may  be  accessed  using  a  personal 
computer,  a  modem,  and  one  oi  the 
commonly  available  communications 
software  packages,  or  directly  via' 
Internet  Background  documents  on  the 
related  rulemaking  also  are  available,  as 
practical,  for  downloading  and  viewing 
on  the  bulletin  board. 

If  using  a  personal  computer  and 
modem,  the  NRC  rulemaking  subsj^stem 
on  FedWorld  can  be  accessed  directly 
by  dialing  the  toll  free  niunber  800- 
303-9672.  Communication  software 
parameters  should  be  set  as  follows: 
parity  to  none,  data  bits  to  8,  and  stop 
bits  to  1  (N,8.1).  Using  ANSI  or  VT-100 
terminal  emulation,  the  NRC 
rulemaking  subsystem  can  then  be 
accessed  by  selecting  the  "Rides  Menu" 
option  frxmi  the  "NRC  Main  Menu." 
Users  will  find  die  "FedWorld  Online 


User's  Guides"  particularly  helpfuL 
Many  NRC  subsystems  and  data  bases 
also  have  a  "Help/Information  Center" 
option  that  is  tailored  to  the  particular 
subsystem. 

The  NRC  subsystem  on  FedWorld  also 
can  be  accessed  by  a  direct-dial 
telephone  number  for  the  main 
FedWorld  BBS,  703-321-3339,  or  by 
using  Telnet  via  Internet:  fiBdworld.gov. 
If  using  703-321-3339  to  contact 
FedWorld.  the  NRC  subsystem  will  be 
accessed  from  the  main  FedWorld  menu 
by  selecting  the  "Regidatory, 
Government  Administration  aqd  State 
Systems,"  then  selecting  "Regulatory 
Information  MaU."  At  that  point  a 
menu  will  be  displayed  that  has  an 
option  "U.S.  Ntidear  Regulatory 
Commission"  that  will  take  the  user  to 
the  NRC  online  main  menu.  The  NRC 
online  area  also  can  be  accessed  directly 
by  typing  "/go  nrc"  at  a  FedWorld 
command  line.  If  NRC  is  accessed  fmm 
FedWorld's  main  menu,  the  user  may 
retiim  to  FedWorld  by  selecting  the 
"Return  to  FedWorld"  option  bom  the 
NRC  online  main  menu.  However,  if 
NRC  is  accessed  at  FedWorld  by  using 
NRC's  toll-free  niunber,  the  user  will 
have  full  access  to  all  NRC  systems,  but 
will  not  have  access  to  the  main 
FedWorld  S3r8tem. 

If  FedWcvld  is  contacted  using  Telnet 
the  user  will  see  the  NRC  area  and 
menus,  incliiding  the  Rules  Menii. 
Althou]^  the  \iser  will  be  able  to 
download  documents  and  leeve 
messages,  he  or  she  will  not  be  able  to 
write  comments  or  upload  files 
(comments).  If  FedWorld  is  contacted 
using  FTP,  aU  files  can  be  accessed  and 
dovmloaded,  but  uploads  are  not 
allowed.  Only  a  list  of  files  will  be 
shown  without  descriptions  (normal 
Gopher  look).  An  index  file  listing  all 
files  within  a  subdirecUuy,  with 
descriptions,  is  available.  There  is  a  15- 
minute  time  limit  ba  FTP  access. 

Although  FedWorld  also  can  be 
accessed  through  the  Woid  Wide  W^, 
like  FTP,  that  mode  only  provides 
access  for  downloading  files  and  does 
not  display  the  NRC  Rules  Menu. 

For  more  information  on  NRC  bulletin 
boards,  call  Mr.  Arthur  Davis,  Systems 
Integration  and  Development  Branch, 
NRC,  Washington,  DC  20555-0001. 
telephone  301-415-5780;  E-mail 
AXD3terc.gov. 

Paperwork  Rednctiaa  Act  SCatanaent 

This  policy  statement  does  not 
contain  a  new  or  amended  information 
collection  requirement  subject  to  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C  3501  et  seq.).  Existing 
requirements  were  approved  by  the 
Office  of  Management  and  Budget, 
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approval  number  3150-0011.  The 
approved  information  collection 
requirements  contained  in  this  policy 
statement  appear  in  Secticm  Vn.Q 

Pnblic  Protection  Notification 

The  NRC  may  not  conduct  or  sponsor, 
and  a  person  is  not  required  to  respond  . 
to,  a  collection  of  information  unless  it 
displays  a  currently  valid  OMB  control 
niunber. 

Small  Business  Regulatory  Enfmrcement 
Fairness  Act 

In  accordance  with  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996,  the  NRC  has 
determined  that  this  action  is  not  a 
major  rule  and  has  verified  this 


determination  with  the  Office  of 
Information  and  Regulatory  Affairs, 
Office  of  Management  and  Budget. 

Accordingly,  the  NRC  Enforcement 
Policy  is  amended  as  follows: 

General  Statement  of  Policy  and 
Procedure  for  NRC  Enforcement  Actions 

In  Supplement  IV,  paragraph  D(8)  is 
renumbered  as  paragraph  D(9)  and  a 
new  paragraph  D(8)  is  added  to  read  as 
follows: 

Supplement  IV— Health  Physics  (10 
CFR  Part  20) 

D.  Severity  Level  IV — Violaticms 
involving  for  example: 


8.  A  failure  to  report  an  exceedance  of 
the  dose  constraint  established  in  10 
CFR  20.1101(d)  or  a  failure  to  take 
corrective  action  for  an  exceedance,  as 
required  by  10  CFR  20.1101(d);  or 

9.  Any  other  matter  that  has  more 
than  a  minor  safety,  health,  or 
environmental  significance. 

•        *        •        •        • 

Dated  at  Rockville,  Maryland,  this  3Td  day 
of  December  1996. 

For  the  Nuclear  Regulatory  Commission. 
JohnCHoyla, 
Sacretazy  of  the  Cmnmission. 
(PR  Doc.  96-31220  Filed  12-0-96;  8:45  am] 
I  OOOC  7SM-*t-» 
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DEPARTMENT  OF  JUSTICE 
Office  of  Justice  Programs 
28CFRPart31 

[OJP  (OJJOP)  No.  HOC] 
nm  1121-AA43 

Fomtula  Grants 

AGENCY:  Office  of  Justice  Programs, 

Office  of  Juvenile  Justice  and 

Delinquency  Prevention,  Department  of 

Justice. 

ACTKM:  Final  rule. 

SUMMARY:  The  Office  ofTuvenile  Justice 
and  Delinquency  Prevention  (OJJDP)  of 
the  U.S.  Department  of  Justice  is 
publishing  the  final  revision  of  the 
existing  Formula  Grants  Regulation, 
which  implements  part  B  of  Title  n  of 
the  Juvenile  Justice  and  Delinquency 
Prevention  {JJDP)  Act  of  1974,  as 
amended  by  the  Juvenile  Jiistice  and 
Delinquency  Prevention  Amendments 
of  1992. 

This  final  regulation  is  a  further 
clarification  and  modification  of  the 
regulations  issued  in  March  and  April  of 
1995.  It  offers  greater  flexibility  to  States 
and  local  units  of  government  in 
carrying  out  the  Formula  Grants 
Program  requirements  of  the  JJDP  Act, 
while  reinforcing  the  importance  of 
complying  with  those  underlying  legal 
requirements  and  the  policy  objectives 
from  which  they  stem. 

The  Department  of  Justice  remains 
firmly  committed  to  the  core 
requirements  of  the  JJDP  Act,  siK:h  as 
the  obligation  to  maintain  sight  and 
sound  separation  between  juveniles  and 
adults.  With  that  in  mind,  this 
regulation  is  expected  to  assist 
jurisdictions  that  are  working  diUgently 
to  comply  with  statutory  and  regulatory 
obligations  by  expressly  providing  such 
flexibility  as  State  authorized  transfers 
of  delinquents  who  have  reached  the 
age  of  full  criminal  responsibility  to  the 
criminal  justice  system  and  by 
recognizing  certain  real-world  factors 
whi^  can  make  "perfect"  compliance 
unrealistic.  These  regulatory  changes 
are  in  no  way  intended  to  evidence  any 
lessoning  of  the  Department's 
commitment  to  the  core  requirements. 
EFFECTIVE  DATE:  This  regulation  is 
efiiactive  December  10, 1996. 
FOR  FURTHER  INFORMATION  CONTACT: 
Roberta  Dom.  Director,  State  Relations 
and  Assistance  Division,  Office  of 
Juvenile  J\istice  and  Delinquency 
Prevention,  U.S.  Department  of  Justice, 
633  Indiana  Avenue,  hfW.,  Room  543, 
Washington,  DC  20531;  (202)  307-5924. 


SUPPLBiENTARY  INFORMATION: 

Description  crf^M^or  Changes   ■^' 

Contact  With  Incarcavted  Adults 

The  revised  regulation  provides 
definitions  of  si^t  and  sound  contact  to 
assist  in  imderstanding  the  level  of 
separation  that  is  required  imder  section 
223(a)(13)  of  the  JJDP  Act  (section 
223(a)(13)).  Sight  contact  is  defined  as 
clear  visual  contact  between 
incarcerated  adults  who  are  in  dose 
proximity  to  juveniles  alleged  to  be  or 
found  to  be  delinquent,  status  offenders, 
and  nonofiienders  in  a  seciire  institution. 
Sotmd  contact  is  defined  in  the 
regulation  as  direct  oral  communication 
between  incarcerated  adults  and 
juveniles  in  secure  institutions.  While 
separation  must  be  provided  through 
architectiual  or  procedural  means,  the 
revised  regulation  provides  that  sight  or 
sound  contact  that  is  both  brief  and 
inadvertent  or  accidental  must  be 
reported  as  a  violation  only  if  it  occurs 
in  secure  areas  of  the  facility  that  are 
dedicated  to  use  by  juvenile  offenders, 
including  any  residential  area.  A' 
residential  area  is  an  area  used  to 
confine  individuals  overnight,  and  may 
include  sleeping,  shower  and  toilet,  ami 
day  room  areas. 

Placement  of  Delinquents  in  Adult 
Facilities 

State  laws  are  increasingly  providing 
for  the  mandatory  or  permissible 
transfer  (or  placement)  of  adjudicated 
delinquents  to  adult  f^cihties  once  the 
delinquent  has  attained  the  age  of  full 
criminal  responsibility  under  State  law. 
The  revised  regCQation  expressly 
provides  that  tibe  section  223(b)(13) 
separation  requirement  is  not  violated 
as  a  resiilt  of  contact  between  an 
adjudicated  delinquent  and  adult 
criminal  ofiienders  in  a  secure 
institution  once  the  adjudicated 
delinquent  has  reached  the  age  of  full 
criminal  responsibility  established  by 
State  law.  provided  that  the  transfiBr  (or 
placement)  of  the  adjudicated 
delinquent  is  required  or  authorized 
under  State  law.  •  •    -     * 

Expansion  of  6-Hour  Hold  Exception  to 
Pre  and  Post  Court  Appearances 

The  revised  regulation  builds  upon 
the  existing  authority  to  place  an  alleged 
or  adjudicated  delinquent  juvenile  in  an 
adult  jail  or  lockup  for  up  to  6  ho\irs  by 
providing  a  6  hotu  time  period 
immediately  before  and/or  after  a  court 
appearance,  subject  to  the  section 
223(a)(13)  separation  requirement, 
during  the  time  the  delinquent  juvenile 
is  in  a  secure  custody  status  in  the  adult 
jail  or  lockup. 


*-  Collocated  Facilities 


The  revised  regulation  removes  the 
requirement  that  a  needs-based  analysis 
precede  a  jiuisdiction's  request  for  State 
approval  of  a  juvenile  holding  facility 
that  is  collocated  with  an  adult  jail  or 
lockup  to  qualify  as  a  separate  juvenile 
detention  facility.  OJJDP  concurrence 
witk  a  State  agency's  decision  to 
approve  a  collocated  facility  will  no 
longer  be  required.  On-site  reviews  by 
the  State  to  determine  compliance, 
coupled  with  OJJDP's  statutorily 
required  review  of  the  adequacy  of  state 
monitoring  systems,  will  be  used  to 
insure  that  each  collocated  juvenile 
detention  facility  meets  and  continues 
to  meet  the  collocated  juvenile 
detention  facility  criteria. 

The  revised  regulation  permits  the 
sharing  of  conunon  use  nonresidential 
areas  of  collocated  adult  and  juvenile 
fadUties  on  a  time-phased  basis  that 
prevents  contact  between  juveniles  and 
adults.  Secure  juvenile  detention 
facilities  around  the  country  are 
routinely  overcrowded.  OJJDP's 
objective  is  to  encourage  the 
development  and  use  of  separately    ■ 
located  juvenile  facilities  whenever 
possible.  Still,  it  is  recognized  that 
expecting  every  jurisdiction  to  create 
wholly  separate  juvenile  facihties, 
induding  the  duplication  of  costly 
infrastructure  elements  like 
gymnasiums,  cafeterias,  and  classrooms, 
may  result  in  those  jurisdictions  being 
unable  to  provide  any  seciire  juvenile 
detention  capadty.  llie  revised 
regulation  makes  it  possible  for  more 
jiirisdictions  to  provide  juvenile 
fadhties  by  removing  the  requirement 
that  collocated  fadlities  not  share 
program  space  between  juvenile  and 
adult  popiilations.  Utilization  of  time- 
phasing  will  allow  both  juveniles  and 
adults  access  to  available  educational, 
vocational,  and  recreational  areas  of 
collocated  fadlities.  Time-phased  use  is 
explidtly  limited  to  nonresidential 
areas  of  collocated  facilities  and 
requires  the  use  of  written  procedures  to 
ensure  that  no  contad  occiirs  between 
detained  juveniles  and  incarcerated 
adults. 

Deinstitutionalization  of  Status 
Offenders 

The  revised  regulation  expressly 
provides,  formalizing  existing  OJJDP 
policy,  that  it  is  permissible  to  hold  an 
accused  status  ofiiander  or  nonoffender 
in  a  secure  juvenile  detention  facility  for 
up  to  24  hours,  exdusive  of  weekends 
and  legal  holidays,  prior  to  an  initial 
court  appearance  and  up  to  24  hours, 
exclusive  of  weekends  and  legal 


^    i 
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holidays,  immediately  following  an 
initial  court  appearance. 

Valid  Court  Order 

The  revised  regulation  eliminates  the 
regulatory  language  suggesting  that 
jiuisdictions  use  multi-disciplinary 
review  teams  to  prepare  and  submit  a 
written  report  to  a  judge  who  is 
considering  an  order  that  directs  or 
authorizes  the  placement  of  a  status 
offender  in  a  secure  facility  for  the 
violation  of  a  valid  court  order  pursuant 
to  the  valid  court  order  exception  to 
section  223(a)(12)(A).  Although  a  multi- 
disciplinaiy  team  is  still  an  appropriate 
option,  and  is  encouraged  wheoi 
practical,  this  suggestion  led  to  some 
confusion  and,  therefore,  the  example 
was  imnecessary. 

Removal  Exception 

The  revised  regulation  elrmriiates  the 
requirement  for  States  to  document  and 
describe,  in  their  annual  monitoring 
report  to  OJJDP,  the  specific 
circumstances  surrounding  each 
individual  use  of  the  distance/ground 
transportation  and  weather  exceptions 
to  the  section  223(a)(14)  jail  and  lockup 
removal  requirement 

Compliance  With  Separation       '  ""- 
Requirement 

The  revised  regulation  modifies  the 
compliance  standard  that  penalized 
States  that  have  not  enacted  laws,  rules, 
and  regulations,  or  policies  prohibiting 
the  incarceration  of  all  juvenile 
offenders  under  circumstances  that 
would  be  in  violation  of  the  section 
223(a)(13)  separation  requirement 
These  States  were  not  eligible  for  a 
finding  of  compliance  if  any  instances 
of  noncompUance  were  sanctioned  by 
state  law,  rule  or  regulation,  or  policy. 
Instead,  the  revised  regulation 
establishes  a  single  standard  applicable 
to  all  States  regardless  of  whether  a  law, 
rule  or  regulation,  or  policy  exists  that 
prohibits  the  detention  or  confijiement 
of  juveniles  with  incarcerated  adiilts  in 
drciunstances  that  would  be  in 
violation  of  section  223(a)(13), 
providing  that  compliance  can  be 
established  imder  drciunstances  in 
which: 

(1)  the  instances  of  noncompUance  do 
not  indicate  a  pattern  or  practice;  and 
either  (2)  adequate  enforcement 
mechanisms  exist;  or  (3)  an  acceptable 
plan  has  been  developed  to  eliminate 
the  noncompliant  incidents. 

Minority  Detention  and  Confinement 

The  revised  regulation  specifically 
provides  that  the  purpose  of  the  section 
223(a)(23)  Disproportionate  Minority 
Confinement  core  requirement  is  to 


encourage  States  to  programmatically 
address  any  features  of  its  justice  system 
that  may  accoimt  for  the 
dispropiortionate  detention  or 
confinement  of  minority  juveniles.  The 
regulation  is  revised  to  clearly  state  that 
the  Disproportionate  Minority 
Confinement  core  requirement  neither 
requires  nor  establishes  numerical 
standards  or  quotas  in  order  for  a  State 
to  achieve  or  maintain  compliance. 

Discussion  of  Comments 

The  proposed  revisions  to  the  existing 
Formula  Grants  Regulation  were 
published  in  the  Federal  Register  on 
July  3, 1996  (61  FR  34770),  for  pubUc 
comment.  Written  comments  were 
received  from  thirty-six  respondents  on 
ten  issues  addressed  by  the  proposed 
regulation.  Hie  respondents  represent  a 
diverse  group  including  child  advocacy 
organizations,  state  agencies  responsible 
for  carrying  out  the  J^JP  Act,  and  public 
interest  groups.  All  comments  have 
been  considered  by  OJJDP  in  the 
issuance  of  this  final  regiilation. 

The  following  is  a  summary  of  the 
comments  and  the  responses  from 
OJJDP: 

1.  Comment:  Several  respondents 
raised  concern  over  the  proposed 
clarification  of  the  Section  223(a)(13) 
prohibition  against  contact  between 
incarcerated  adults  and  juveniles  who 
are  in  close  proximity  but  not  at  such 
distances  as  "several  himdred  feet" 
These  respondents  contended  that  this 
statement  in  the  commentary  section  of 
the  proposed  regulation  appeara  to 
conflict  with  the  later  statement  in  the 
commentary  section  concerning  the 
prohibition  against  systematic  contact. 
These  respondents  suggested  that  the 
"several  himdred  feet"  standard  would 
create  monitoring  difficulties  and, 
consequentiy,  it  shoidd  be  clarified  that 
"several  hundred  feet"  was  intended 
only  as  an  example  and  that  the  ahihty 
for  a  juvenile  and  adult  to  communicate 
is  the  key.  These  respondents  felt  that 
it  should  be  made  clear  that 
"systematic,  procedural,  and  condoned 
contact  is  always  prohibited." 

Response:  The  Section  223(a)(13) 
separation  requirement  is  designed  to 
protect  juveniles  who  are  at  risk  from 
contact  with  adult  offendera  while 
under  the  delinquency  jurisdiction  of 
the  juvenile  justice  system.  OJJDP  agrees 
with  the  comment  that  "systematic, 
procedural,  and  condoned  contact  is 
always  prohibited."  The  "several 
himdred  feet"  example  was  intended  to 
illustrate  a  common  sense  approach  to 
determining  if  visual  "contact"  or  oral 
"communication"  is  possible.  This  is 
not  an  issue  of  systematic,  procedural, 
or  cmdoned  contact  but  one  of  the 


potential  for  harm  to  juveniles.  OJJDP 
does  not  beUeve  that  a  juvenile  who  is 
able  to  see  an  adult  from  a  significant 
distance  is  in  danger  of  being  harmed. 
Simultaneous  use  of  secure  areas  of 
adult  faciUties  continues  to  be 
prohibited  and,  under  the  revised 
regulation,  time-phased  use  of  common 
use  areas  to  achieve  separation  is 
permitted  in  both  collocated  facilities 
and  adult  jails,  lockups,  or  other  adult 
instituticms.  For  collocated  fociUties, 
this  revision  is  designed  to  allow  both 
juveniles  and  adults  access  to  available 
educational,  vocational,  and 
recreational  areas  common  to  the  two 
facilities. 

2.  Comment:  A  number  of 
respondents  opined  that  the  "brief  and 
inadvertent"  contact  language  of  the 
proposed  regulation  essentieJly  changes 
the  Section  223(a)(13)  prohibition  bom 
"no  contact"  back  to  "no  regular    • 
contact"  for  nonresidential  areas  of 
institutions.  Relaxing  the  no  contact 
standard,  it  is  argued,  would  permit 
more  violations  because  violations  are 
already  occurring  imder  current 
regulations.  Several  respondents  believe 
this  proposed  regulation  would  "muddy 
the  waters"  and  may  "expose  children 
to  needless  risks"  by  lowering  the 
standards  to  which  states  must  adhere. 
They  assert  that  national  policy  should 
set  the  separation  standaid  at  die 
hi^est  possible  level. 

Response:  The  revised  regulation 
seeks  to  clarify  with  particularity  the 
prohibition  of  systematic,  procedural,  or 
condoned  contact  between  incarcerated 
adidts  and  juveniles.  It  is  not  the  intent 
of  OJJDP,  through  the  revised  regulation, 
to  in  any  way  encourage  or  tolerate 
increased  contact  between  incarcerated 
juveniles  and  adiUts,  or  to  expose 
juveniles  to  greater  risk.  However, 
common  sense  and  practicahty 
suggested  that  the  regulatory  definitions 
of  both  sight  and  sound  contact  needed 
to  be  clarified,  so  that  appropriate  And 
reasonable  parameters  would  guide 
State  and  local  policy  and  practice. 

In  considering  the  respondent 
comments  concerning  this  proposed 
regulatory  clarification,  it  is  important    • 
to  note  that  the  obligation  of  local 
jurisdictions  housing  juveniles  to 
irmintain  sight  and  soimd  separation  by 
architectural  means  or  by  established 
policies  and  procedures  remains  firmly 
in  place.  This  obUgation,  coupled  with 
the  maintenance  of  policies,  practices 
and  faciUties  designed  to  maximize 
separation,  is  designed  to  maintain  strict 
adherence  to  the  "no  contact"  statutory 
prohibition  between  juveniles  and 
adiUts  in  secure  custody. 

OJJDP  also  beUeves,  however,  that 
strict  adherence  to  the  "no  contact"  . 
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prohibition  is  not  inconsistent,  in  view 
of  the  lack  of  a  statutory  definition  of 
the  word  "contact",  with  a  recognition 
that  brief  and  inadvertent  or  accidental 
sight  or  sound  contact  may  occur,  upon 
occasion,  in  nonresidential  areas  of  a 
secure  institution,  without  being 
considered  a  reportable  violation  of  the 
separation  requirement.  OJjDP  believes 
it  would  be  unfair  to  penalize 
jxirisdictions  working  consistently  and 
genuinely  to  maintain  sight  and  soimd 
separation  through  policies,  practices, 
and  facilities  architecture  if  brief  and 
inadvertent  or  accidental  contact 
between  a  juvenile  and  aduJt  occurs  in 
common  use  areas.  This  recognition 
should  in  no  way  be  interpreted  to 
indicate  acceptance  or  tolerance  of  such 
impermissible  contacts,  but  only  as  a 
recognition  that  in  such  environments, 
even  (be  very  best  intentioned  facility 
administrators  may  not  prevent  all 
short-term,  accidental  contact  between 
juveniles  and  adults  in  a  portion  of  the 
facility  used  at  different  times  by  both 
juveniles  and  adults. 

Nonetheless,  based  on  the  concern 
expressed  in  the  comment,  OHDP  has 
expanded  the  regulatory  langiiage  to 
prohibit  contact  in  any  sec\ue  areas  of 
an  institution  that  are  dedicated  to  use 
by  juvenile  offenders,  including  any 
residential  area.  A  residential  area  is  an 
area  used  to  confine  individuals 
overnight,  and  may  include  sleeping, 
shower  and  toilet,  and  day  room  areas. 
OHDP  recognizes  that  in  many 
jurisdictions,  especially  jurisdictions  in 
rural  areas,  there  may  be  periods  of  time 
wdien  no  juveniles  are  detained  in  an 
adult  jail  or  lockup  facility.  Ehiring  these 
periods,  jurisdictions  use  all  areas  of  the 
facility,  including  those  areas  dedicated 
to  use  by  juveniles  when  juveniles  are 
present,  for  incarcerated  adults  becatise 
no  contact  between  incarcerated  adults 
and  juveniles  is  possible  when  juveniles 
are  not  present  in  the  facility. 

This  revision,  coupled  with  the 
requirement  that  facilities  establish 
separation  by  architectural  means  or  by 
establishing  policies  and  procedures  for 
time-phased  use  of  common  use  areas 
within  the  secure  perimeter  of  an  adult 
jail,  lockup,  or  penal  facility,  or  within 
a  juvenile  detention  facility  that  is 
coUocated  %vith  any  adult  jail  or  lockup, 
helps  to  insure  the  safety  of  detained 
and  confined  juveniles. 

OJIDP  hopes  that  this  explanation  will 
assist  those  concerned  with  the 
proposed  regulation  to  see  that  it  is  in 
no  way  intended  to  evidence  a  change 
in  view  or  policy  regarding  the 
importance  of  Tnn^ntaining  the  sight  and 
sound  separation  of  juveniles  from 
adults  in  secure  facilities  at  all  times. 


3(a).  Comment:  Several  respondents 
asserted  that  an  adjudicated  delinquent 
should  only  be  subject  to  transfer  to  an 
adult  facility,  such  as  a  prison,  once  he 
(or  she)  reaches  the  age  of  full  criminal 
responsibihty,  as  provided  by  State  law, 
in  circumstances  where  the  delinquent 
has  been  afforded  the  full  due  process 
rights  available  to  a  criminal  offender  in 
a  criminal  court  proceeding  (e.g.  bail, 
trial  by  jury,  etc.). 

Response:  The  J)DP  Act  separation 
requirement  expressly  applies  to 
juveniles  who  are  alleged  to  be  or  foimd 
to  be  delinquent.  An  individual  who  has 
reached  the  age  of  full  criminal 
responsilnlity  is  no  longer  considered  a 
juvenile  under  the  law  of  a  State  imless 
expressly  so  provided  and  would  not, 
therefore,  fall  imder  the  protection  of 
the  JJOPAct  separation  requirement. 
States  have  a  compelling  interest  in 
striking  a  balance  between  the  goal  of 
achieving  an  adjudicated  delinquent's 
well-being  through  treatment  and 
physical  seciuity  and  the  goals  of 
punishment  and  protection  of  the  public 
by  lengthening  the  period  of 
confinement  in  appropriate 
circimastances.  The  State  of  Texas,  for 
example,  has  instituted  a  determinate 
sentencing  system  for  certain  violent 
offenders  which  initially  places  a 
juvenile  adjudicated  delinquent  imder 
the  jurisdiction  of  the  Texas  Youth 
Commission  and  requires  the 
committing  court  to  re-evaluate  the 
delinquent's  placement  status  when  he/ 
she  reaches  the  age  of  18.  At  that  time, 
the  coiirt  can  transfer  the  individual, 
who  is  now  an  adult,  to  an  adiilt  penal 
institution  if  warranted.  Alternatively, 
the  delinquent  can  be  retained  under 
the  custody  of  the  Texas  Youth 
Commission  to  age  21,  at  Mdiich  time 
transfer  is  mandatory  if  he/she  is  not 
released.  Our  review  indicates  that  the 
caselaw  is  not  definitive  on  the  issue  of 
whether  a  biliire  to  provide  a  juvenile 
with  all  the  due  process  rights  of  a 
criminal  defendant  in  a  delinquency 
proceeding  would  prohibit  such  a 
transfer,  on  due  process  or  other 
grotmds,  to  an  adult  jail  or  prison.  The 
regulation  continues  to  prohibit  the  pro 
forma  administrative  transfer  of  an 
adjudicated  delinquent  who  has  reached 
the  age  of  full  criminal  responsibility  to 
an  aduh  jail  or  priscMi.  However,  we 
believe  it  is  consistent  with  the  JJDP  Act 
and  principles  of  federalism  to  allow 
States  to  authorize  or  require  the 
transfer  of  such  delinquents  imder  State 
law.  While  the  due  process  issue  is 
appropriately  a  matter  of  State  law  and 
practice,  those  jurisdictions 
contemplating  passage  of  a  law  to 
authorize  such  transfers  should  conMder 


whether  delinquents  subject  to 
incarceraticHi  in  the  criminal  jtistice 
system  upon  reaching  the  age  of  full 
criminal  responsibility  should  be 
afforded  the  same  due  process  rights  in 
the  original  delinquency  adjudication  to 
which  an  adult  in  a  criminal  couri 
proceeding  is  entitled. 

3(b).  Comment:  One  respondent 
opined  that  where  an  adjudicated 
delinquent  is  subject  to  transfer  to  an 
adult  institution  on  or  after  reaching  the 
age  of  full  criminal  responsibility 
pursuant  to  State  law,  assurances 
should  be  required  that  age-appropriate 
needs,  such  as  health,  mental  health, 
recreation,  and  education  services  will 
be  made  available. 

Response:  Meeting  the  basic  needs  of 
transferred  adjudicated  delinquents 
shotild  be  a  priority  for  any 
jurisdiction's  correctional  system.  It  is 
the  responsibility  of  the  State  to  provide 
for  basic  needs  and  services  for  all 
prisoners,  including  juveniles  and 
yoiuig  adults. 

3(cJ.  Comment:  Several  respondents 
felt  that  the  transfer  of  adjudicated 
delinquents  to  adult  fecilities  once  they 
reach  the  age  of  full  criminal 
responsibility  defeats  the  purpose  of  a 
delinquency  adjudication. 

Response:  It  is  important  to  note  that 
persons  eligible  for  such  a  transfer  are 
liniited  to  those  who  are  no  longer 
considered  juveniles  under  State  law. 
With  States  increasingly  focusing  on  the 
transfer  of  serious  and  violent  juvenile 
offenders  to  criminal  court  for 
prosecution,  this  type  of  transfer  scheme 
may  result  in  fewer  transfers  of 
juveniles  to  the  criminal  justice  system 
through  judicial  waiver,  prosecutorial 
direct-file,  and  statutory  exclusion  of 
certain  offenses  from  the  jiuisdiction  of 
the  juvenile  court.  This  will  help  to 
assure  that  appropriate  treatment 
services  are  provided  by  the  juvenile 
justice  system  while  the  individual  is  a 
juvenile  and  may  serve  to  protect 
juvenile  offenders  from  older 
delinquents  who  pose  a  threat  or  whose 
treatment  needs  cannot  be  met  by  the 
juvenile  correctional  system. 

3(d).  Comment:  Several  respondents 
stated  that  the  transfer  of  adjudicated 
delinquents  to  adult  facilities  is  not 
sound  policy  because  the  influences  of 
adult  fecilities  are  extremely  negative 
and  harmful  to  young  adults.  These 
respondents  further  asserted  that  the 
risk  of  assaults  and  violence  in  juvenile 
facilities  increase  when  wards  know 
that  they  are  going  to  be  transferred  to 
adult  correctional  facilities.  This  "split" 
disposition  has  a  destabilizing  influence 
on  juvenile  programs,  according  to  one 
respondent.  Several  respondents  stated 
that  any  advances  made 'by  juveniles  in 
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the  juvenile  justice  svstem  through 
available  educational,  vocational,  and 
therapeutic  programs  will  be  destroyed 
as  a  result  of  the  transfer  to  an  adult 
fedlity.  -      - 

Response:  OnDP  strongly 
reconunends  that  States  enacting  a 
transfer  law  provide  the  transfened 
adjudicated  delinquent  with  age 
appropriate  programs.  However,  this 
Office  is  neither  aware  of  any  studies 
supporting  the  alleged  harm  from  such 
transfers  nor  believes  that  a  juvenile 
who  is  able  to  remain  in  a  juvenile 
correctional  setting  at  least  until  the  age 
of  full  criminal  responsibility  is  worse 
off  than  the  juvenile  who  is  transfeined 
to  the  criminal  justice  system  for  felony 
prosecution  and,  upon  conviction,  is 
incarcerated  in  the  criminal  justice 
system. 

3(e).  Comment:  One  respondent 
siiggested  that  OJJDP  recommend  that 
States  provide  separate  fedlities  for 
delinquent  offenders  who  have  reached 
the  age  of  full  criminal  responsibility. 

Response:  OjJDP  agrees  mat  this 
option  merits  State  consideration.  Such 
a  system  has  been  adopted  in  Colorado, 
where  older  serious  and  violent 
delinquent  offenders  \^o  have  reached 
the  age  of  full  criminal  responsibility 
and  juveniles  transferred  to  criminal 
court  pursiiant  to  State  transfer  laws,  are 
placed  in  secure  treatment  facilities 
designed  and  operated  for  youthful 
offenders. 

3(f).  Comment:  One  respondent 
suggested  that  the  proposed  regulatory 
change  is  of  great  assistance  to 
individual  States  looking  for 
appropriate  methods  to  deal  with  the 
rising  levels  of  violent  juvenile  crime. 

Response:  The  intent  of  this 
regulatory  change  is  to  provide  States 
with  appropriate  flexibility  in  dealing 
with  serious  and  violent  delinqumt 
offenders  who  require  sentences  that 
extend  into  adulthood. 

4(a).  Comment:  Three  questions  were 
asked  by  one  respondent  concerning  the 
"6  hour  rule"  that  allows  an  alleged 
delinquent  to  be  held  in  a  secure 
oustody  status  in  an  adult  jail  or  lockt^ 
for  up  to  6  hours  for  purposes  of 
processing  (while  maintaining  sight  and 
sound  separation  from  adult  offenders). 
The  proposed  regulation  would  apply 
the  six  hour  hold  exception  to  include 
a  six  hour  period  beforo  and/or  after  a 
court  appearance  (both  pre  and  post 
adhidication). 

(a)  Is  the  6  hour  rule  cumulative  (Le. 
before  and  after  inclusive  of  the  6  hoxus) 
or  is  it  a  separate  6  hours  for  before  and 
after  a  court  appearance? 

(b)  Is  the  time  limit  afiiacted  by  the 
status  of  the  jail  site.  i.e.  MSA  or 
nonMSA? 


(c)  Would  the  24  hour  nual  excepticHi 
continue  to  be  permitted? 

Response:  (aj  Hie  6  hour  rule  is  not 
cumulative.  A  juvenile  may  be  held  up 
to  6  hours  before  a  court  appearance  and 
up  to  6  hours  after  a  court  appearance 
in  an  adult  jail  or  lockup. 

(b)  The  time  limit  is  not  affected  by 
the  status  of  the  jail  site; 

(c)  The  24-hour  rural  exception  is  not 
changed  by  the  regulation.  The  24-hour 
rural  (MSA)  exception  is  a  statutory 
exception  that  applies  to  initial  law 
enforcement  custody,  which  may  or 
may  not  result  in  an  initial  court 
appearance.  The  new  six-hour  hold 
exception  would  apply  in  either  an 
MSA  or  nonMSA  jurisdiction  both 
before  and/or  after  a  court  appearance. 

4(b).  Comment:  Several  respondents 
suggested  that  the  6-hour  rule  following 
a  court  appearance  be  expanded  to  24 
hoius  for  rural  jurisdictions  because  of 
the  expense  of  identifying  and  traveling 
to  an  appropriate  facility  or  of 
constructing  a  separate  detention 
facility  in  a  small  rural  county  or  group 
of  coimties. 

Response:  The  nonMSA,  or  rural 
exception,  provides  a  24-hoiur  period, 
exclusive  of  nonjudicial  days 
(Satiudays,  Sundays  and  holidays),  to 
detain  an  alleged  delinquent,  pending 
an  initial  court  appearance,  if  State  law 
requires  such  an  appearance  within  the 
24-hoiu'  period.  L(Mig  distance  and 
weather  may  extend  this  exception.  The 
6-ho\ir  hold  exception  has  historically 
applied  when  police  are  holding  a 
juvenile  for  investigation  or  processing 
a  juvenile  for  purposes  of  notifying 
parents,  arranging  release,  or 
transporting  to  a  juvenile  facility. 
Expansion  of  tbe  6-hour  hold  for  pre- 
and  post-court  appearances  is  designed 
to  fecilitate  court  appearances  of 
juveniles  that  require  transportation. 
The  statutory  24-hour  nonMSA 
exception  for  initial  court  appearances 
is  premised  on  the  need  for  time  to  plan 
the  placement/release  of  the  juvenile. 
Subsequent  court  appearances  can  be 

!>lann<»d  in  advance,  negating  the  need 
or  an  extended  placement  of  the 
juvenile  in  an  adult  jail  or  lockup. 

4(c).  Comment:  One  respondent  foimd 
that  the  6-hoiu'  exception  was  too 
inflexible  where  no  reasonabfe 
alternative  juvenile  placement  was 
available  following  arrest.  The 
respondent  suggested  that  a  workable 
"good  faith"  rule  be  established. 

Response:  The  six-hour  exception 
gives  law  enforcement  officials  in 
nonMSA  jurisdictions  the  oppcstunity 
to  make  decisions  about  investigating, 
processing,  and/or  transporting 
juveniles.  States  and  lo(^  units  of 
government  have  found  the  6-hour 


exception  to  be  sufficient  where 
mechanisms  are  put  in  place  to  expedite 
the  handling  of  alleged  delinquents  who 
need  to  be  detained  for  investigation  or 
processing  in  secure  custody  in  an  aduh 
jail  or  lockup. 

4(d).  Comment:  One  respondent 
organization  dted  the  Institute  for 
Judicial  Administration/American  Bar 
Association  (IJA/ABA)  Standards  vihidi 
state  that  "The  interim  detention  of 
accused  juveniles  in  any  facility  or  part 
thereof  also  used  to  detain  adults  is 
prohibited."  In  support  of  its  opposition 
to  the  proposed  regulation,  this 
respondent  noted  that  under  conditioos 
M^ere  juveniles  are  held  with  adults 
prior  to  adjudication,  ABA  standards 
recommend  a  blanket  pn^bition 
against  the  detention  of  juveniles  with 
adult  inmates  prior  to  adjudication 
under  any  circumstances. 

Response:  Congress  considered  the 
secure  confinement  of  accused 
delinquent  juveniles  for  up  to  6  hours 
in  an  urban  jail  or  lockup  to  bea 
reasonable  outside  time  limit  for 
processing  purposes.  This  period  of 
time  was  considered  to  reflect  a  "nUe  of 
reason",  as  stated  in  the  House 
Committee  report  on  the  1980  JJDP  Act 
reauthorization.  OJJDP  is  not 
establishing  any  new  policy  by  this 
regulation,  but  rather  is  codifying  in  the 
'  regulation  what  has  been  the  Office's 
monitoring  policy  for  16  years,  and 
extending  it  to  pre-  and  post-court 
appearance  holds. 

5(a).  Comment:  One  respondent, 
while  supporting  the  time-phasdng  of 
common  use  areas  of  collocated 
facilities,  requested  clarification  on     > 
whether  "professional  treatment  staff* 
can  be  "shared"  between  juvenile  and 
adult  populations. 

Response:  In  collocated  facilities, 
professional  care  staff  such  as  medical, 
coimseling,  or  education  services 
continue  to  be  permitted  to  serve  both 
adult  and  juvenile  residents,  although 
not  at  the  same  time. 

5(b)  Comment:  One  respondent 
asserted  that  elimination  of  the 
requirement  for  OJJDP's  concurrence  in 
State-approved  collocated  facilities 
weakens  the  Office's  enforcement 
capabilities. 

Response:  States  will  continue  to  have 
the  responsibitity  to  approve  and 
mmiitor  these  facilities.  OJJDP  will 
continue  to  review  the  monitoring 
practices  of  States,  as  well  as  provide 
training  and  technical  assistance. 
Furthffl-,  the  criteria  for  the 
establishment  of  such  facilities  are 
clearly  set  forth  in  S  31.303(e)(3)  of  the 
regulation. 

5(c).  Comment:  Another  respondent 
felt  that  the  regulation  should  moce 
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clearly  reflect  that  collocated  fadlitiM 
are  not  prohibited  and  that  these 
facilities  are  permissible  if  established 
in  accordance  with  the  regulatory 
criteria  set  forth  to  establish  that  a 
collocated  fiacihty  is  a  separate  and 
distinct  facility  from  the  adult  jail  or 
loclcup  with  which  it  is  collocated. 

Response:  OJIDP's  proposal  to 
eliminate  the  requirement  for  its 
concurrence  in  State  approval  of  a 
collocated  facility,  and  the  elimination 
of  a  needs-based  analysis,  should  make 
it  clear  that  the  establishment  of 
collocated  facihties  is  not  prohibited. 
States  may  approve  collocated  facilities 
in  accordance  %vith  State  law  and  policy 
as  long  as  each  such  facility  meets  the 
criteria  set  forthin  §  31.303(eJ(3)  of  the 
regulation. 

5(d).  Comment:  Another  respondent 
opined  that  the  needs-tased  analysis 
and  prohibition  of  time-phased  use 
shoiUd  not  be  eliminated. 

Response:  A  properly  cons^cted  and 
operated  collocated  facility  that  meets 
the  criteria  set  forth  in  §  31.303(e)(3) 
does  not  create  conditions  where  the 
health  and  safety  of  juveniles  would  be 
jeopardized.  Time-phased  use  of 
nonresidential  areas  allows  for  efficient 
use  of  these  resources  which,  otherwise, 
might  not  be  available  to  the  juvenile 
population.  Time-phased  use,  if 
properly  implemented,  would  not  result 
in  any  contact  between  juveniles  and 
adults.  Further,  States  are  encouraged  to 
conduct  their  own  needs-based  analysis. 
OJJDP  technical  assistance  will  remain 
available,  upon  State  request,  for  this 

efa).  Comment:  One  commentor,  in 
response  to  the  24  hour  detention 
exception  for  status  and  nonoffenders, 
stated  that  nonoffenders  should  not  be 
placed  in  detentioD  faciUties.  Limited 
exceptions  should  be  p>ermitted  in  the 
event  of  a  well  documented  need.  In 
this  way,  detention  of  nonoffenders  Mrill 
not  become  a  pattern  or  practice. 

Response:  CjUDP  agrees  that  the 
detention  of  nonoffenders,  such  as 
dependent,  neglected,  or  abused 
children,  should  not  become  a  pattern 
or  practice.  This  authority  should  be 
used  to  meet  emergency  needs  only. 
States  are  encouraged  to  provide  for  the 
return  of  nonoffisnders  to  their  families 
or  to  appropriate  shelter  care  as  soon  as 
possible. 

6(b).  Comment:  Another  respondent 
considers  the  placement  of  nonoffenders 
in  secure  detention  to  be  a  retrenchment 
of  longstanding  national  policy  in 
opposition  to  such  a  placement. 

Response:  OJJDP  Formula  Grants 
program  poUcy  and  regulation  have 
authorized  the  limited  and  temporary 
placement  of  nonoffenders  in  secure 


detention  faciUties  since  1975.  Wh«i 
either  status  offenders  or  nonofiienders 
are  placed  in  such  facilities.  Section 
223(a)(12)(B)  encourages  States  to  place 
the  status  offender  or  nonoffender  in 
facihties  which  are  the  least  restrictive 
alternative  appropriate  to  the  needs  of 
the  child  and  the  community.  The 
provision  does  not  change  established 
policy  and  is  intended  to  provide 
adequate  time  to  arrange  for  appropriate 
placement  prior  to  or  following  an 
initial  court  appearance.  Because  the 
ourent  statutory  definition  of  "secure 
detention  facility"  includes  dedicated 
facilities  for  ncmoffenders,  removal  of 
the  24  hour  hold  exception's 
applicabihty  to  nonoffenders  would  also 
prohibit  the  seoire  holding  of 
nonoffender  juveniles  in  dedicated 
facihties.  This  issue  needs  to  be 
addressed  statutorily  before  OJJDP  can 
propose  a  change  to  the  24  hour  hold 
exception's  appUcability  to 
nonoffenders.  *    - 

6(c).  Comment:  One  respondent  ' 
beUeves  that  placement  of  status 
offenders  with  children  accused  of 
delinquency  can  stigmatize  them  as 
delinquent  and  that  the  proposed 
regulation  dilutes  OJJDP's  strong 
regulatory  support  for  the 
deinstitutionalization  of  status  offender 
and  nonofiiender  juveniles.  This 
respondent  supports  the  placement  of 
status  ofiienders  in  secure  residential 
facilities  for  up  to  six  hours  and  only 
when  law  enforcement  is  unable  to 
contact  a  p>arent,  custodian,  or  relative, 
imreasonable  distance  exists,  the 
juvenile  refuses  to  be  taken  home,  or 
law  enforcement  is  otherwise  unable  to 
make  arrangements  for  the  safe  release 
of  the  juvenile. 

Response:  OJJDP  has,  since  1975, 
authorized  the  secure  short-term 
detention  of  status  offenders  and  *  - 
nonoffenders  in  juvenile  detention 
facihties.  While  blanket  use  of  this 
authority  without  regard  to  the  facts  and 
drcxunstances  of  each  juvenile  taken 
into  custody  would  be  a  poor  poUcy, 
State  and  local  governments  should 
determine  the  specific  law  and  policy 
that  will  govern  the  use  of  this 
authority. 

7(a).  Comment:  Two  respondents 
commented  regarding  revision  of 
§  31.303(f)(3)(vi),  authorizing  the  use  of 
multi-disciplinary  teams  to  make 
recommendations  on  the  use  of  secure 
confinemmit  for  a  vaUd  court  order 
violator,  contending  that  such  teams  are 
an  important  tool  for  the  vahd  court 
order  process  and  that  the  langiiage 
should  not  be  deleted.  Another 
commented  that  language  should  be 
added  to  clarify  that  multi-disciplinary 
teams  are  only  a  suggested  way  of 


meeting  the  requirement  for  an 
independent  review  team  and  that  court 
or  law  enforcement  personnel  can  still 
serve  on  such  a  team. 

Response:  Multi-disciplinary  teams 
may  still  be  utilized  for  the  purpose  of 
preparing  and  submitting  a  written 
report  to  a  judge  considering  an  order  to 
place  a  status  offender  in  a  seciue 
facility  for  violation  of  a  valid  court 
order. 

The  suggestion  of  multi-disciplinary 
teams  in  the  existing  regulation  was 
meant  to  be  an  example  of  one 
mechanism  that  would  fulfill  the 
statutory  requirement.  However,  this 
apparently  created  the  impression  that 
only  multi-disciplinary  teams  could  be 
utilized.  In  fact,  the  review  could  be 
conducted  by  an  individual,  agency,  or 
team  representing  a  noncourt  or  law 
enforconent  agency. 

7(b).  Comment:  One  comment 
opposed  the  deletion  of  language 
requiring  that  seciue  confinement 
represent  the  least  restrictive  alternative 
"appropriate  to  the  needs  of  the  juvenile 
and  the  commimity."  litis  respondent 
felt  that  removal  of  diis  language  lessens 
the  judge's  overall  responsibility  to 
ensure  the  appropriateness  of  the 
disposition  in  U^t  of  other  available 
placement. 

Response:  Section  103(16)(C)(iii)  of 
the  JJDP  Act  and  §  31.303(f)(3)(vi)  of  the 
regulation  require  that  a  disposition  o( 
secure  confinement  must  consider  all 
alternative  dispositions  (including 
treatment)  to  placement  in  a  secure 
detention  or  secvire  correctional  faciUty. 
Removal  of  the  referenced  language 
does  not  diminish  the  responsibility  of 
the  court  to  consider  alternatives  to 
secure  confinement.  However,  the 
Teferenced  nonstatutory  language  is 
vague  and  does  not  provide  meaningful 
guidance. 

7(c).  Comment:  Another  ccmunent 
requested  clarification  of  why  the  words 
"of  a  status  offender"  were  added  to  the 
language  "In  entering  any  order  that 
directs  or  authorizes  the  placement  of  a 
status  offender  in  a  secure  facility,  the 
judge  presiding  over  an  initial  probable  >. 
cause  hearing  or  violation  hearing 
must  *  *  *"  in  Section 
31.303(f)(3)(vi). 

Response:  The  change  was  intended 
to  underscore  that  the  valid  court  order 
(VCO)  provision  applies  solely  to  status 
offenders.  A  nonoffender  may  not  be 
placed  in  secure  confinement  for  any 
length  of  time  for  violation  of  a  court 
order. 

7(d).  Comment:  One  respondent 
recommended  the  deletibn  of  the  VCX) 
requirement  for  an  independent  review 
and  determination  of  the  reasons  for  the 
juvenile's  behavior.  This  respondent 
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insisted  that  the  first  was  difficult  to 
monitor  and  the  latter  impossible  to 
determine,  asking  "How  can  the  court 
ascertain  the  reasons  for  the  juvenile's 
behavior?".  Another  respondent 
commented  that  the  VCO  provision    - 
shoiild  be  a  recommendation  rather  than 
a  reqiiirement. 

Response:  The  use  of  the  independent 
review  standard  imder  the  valid  coiul 
order  exception  is  statutorily 
established  in  Section  223(a)(12)(A)  and 
the  term  "valid  court  order"  is  defined 
in  Section  103(16)  of  the  jJDP  Act. 
Therefore,  they  cannot  be  deleted  or 
modified  by  regulation. 

8.  Comment:  Comments  were  received 
both  in  fovor  of  and  opposed  to  the 
proposal  to  eliminate  the  reporting 
requirement  for  each  use  of  the  ground/ 
distance  and  weather  exceptions  to  the 
jail  and  lockup  removal  exception. 
Those  opposed  to  the  change  are 
concerned  that  it  will  encourage  abuses 
of  the  rule  and  lead  to  more  youth  in 
adult  jails  and  lockups,  in  violation  of 
the  statute. 

Response:  Enforcement  of  this 
provision  will  continue  to  be  a  State 
responsibility  that  is  subject  to  on'site 
monitoring  and  verification  by  OJJDP 
during  compliance  monitoring  visits  to 
States  utili^ng  this  jail  and  lockup 
removal  exception.  The  changes 
streamline  the  process  and  remove  an 
unnecessary  administrative  biuden. 

9(a).  Comment:  Several  respondents 
feh  that  the  "relaxation"  of  State 
reporting  and  mcHiitoring  requirements 
related  to  the  separation  requirement  is 
"dangerous"  and  could  cause  States  to 
slide  into  noncompliance.  States  might 
view  this  as  an  opportunity  to  relax 
their  oversight  responsilnlity. 

Response:  It  is  not  0]]DP's  intent  to 
encourage  States  to  wedcen  their 
commitment  to  the  core  requirements  of 
the  JJDP  Act.  However.  OJJIff  believes 
that  isolated  violations  of  the  separation 
requirement  that  do  not  represent  a 
pattern  or  practice  should  not 
jeopardize  a  State's  ability  to  access 
federal  fundsi  OJJDP  remains  fully 
committed  to  the  enforcement  of 
Section  223(a)(13)  of  the  JJDP  Act 
requiring  the  separatioo  of  juvenile 
delinquents  firom  adult  offenders. 
9(b).  Comment:  Chie  respondent 
commented  that  the  existence  of  state 
laws,  regulations,  or  court  rules  is  the 
only  mechanism  that  provides  any  true 
assvuance  that  future  violations  of  the 
separation  requirement  wiU  not  occur  in 
a  given  jmisdiction.  Another  felt  that 
eliminating  this  requirement  will  mean 
that  States  will  abandon  their  efforts  to 
obtain  conforming  laws,  regulations, 
and  coiut  rules  in  order  to  enforce  the 
separation  core  requirement  A  third 


respondent  felt  that  all  States  should 
have  a  policy  that  mirrors  the  JJDP  Act 
separation  requirement. 

Response:  OJJDP  encourages  States  to 
retain  existing  laws,  regulations,  and 
court  rules  mirroring  the  separation 
reqiiirement.  OJJDP  also  encourages 
States  to  utilize  other  efiiective 
enforcement  tools  including:  training 
and  technical  assistance  workshops;  on- 
site  training  for  law  enforcement  and 
adult  jail  and  lockup  personnel:  and 
development  qf  alternatives  to 
incarceration. 

9(c).  Comment:  One  commentor 
suggested  that  until  sudi  time  as  OJJDP 
has  unlimited  resources,  there  is  no  way 
that  the  existence  of  a  "pattern  or 
practice"  of  noncompliance  can  be 
monitored. 

Response:  Section  223(aKl5)  requires 
States  to  "provide  for  an  adequate 
system  of  monitoring  jails,  detention 
facilities,  and  nonsecure  facilities  to 
ensure  that  the  requirements  of 
paragraph  (12)(A),  paragraph  (13)  and 
paragraph  (14)  are  met.  and  for  annual 
reporting  of  the  results  of  such 
monitoring  to  the  Administrator; 
•  *  •".  It  is  OJJDP's  position  that  State 
monitoring  systems  successfully 
identify  the  vast  majority  of  violations 
and  State  monitoring  reports  can  be 
used  to  identify  wh^er  reported 
violations  establish  a  pattern  or  practice 
of  separation  violations  in  the  State. 

9(a).  Comment:  A  single  separation 
standard  applicable  to  all  States  for 
measuring  compliance  based  on  de 
minimis  violations  that  do  not  indicate 
a  pattern  or  practice  is  a  fair  standard, 
according  to  one  respondent.  Moreover, 
it  is  less  cxunbersome  than  the  present 
compliance  requirement.  Another 
respondent  felt  that  it  is  clearly 
appropriate  to  find  overall  compliance 
within  the  separation  requirement  even 
if  individual  violations  have  occurred, 
as  long  as  no  pattern  or  practice  exists. 
Response:  It  is  OJJDP's  intent  to  treat 
all  States  in  a  feir  and  equitable  manner. 
In  addressing  violaticms  of  Section 
223(a)(13)  of  the  JJDP  Act  in  terms  of  a 
pattern  or  practice,  OJJDP's  across  the 
board  approach  is  equitable  to  the 
States,  providing  a  substantive  de 
minimis  standard  for  the  separation 
requirement. 

10(a).  Comment;  A  conunentor  noted 
that  the  additicm  of  the  word 
"programmatically"  in  Section  31.303(j) 
to  clarify  that  "the  purpose  of  the  statute 
and  regulation  is  to  encourage  States  to 
address  programmatically.*  *  *"the 
disproportionate  minority  confinement 
(DMC)  cora  requirement  (Section 
223(a)(23))  will  limit  the  focus  of  the 
States  and  move  them  away  from 
alternative  ways  to  address  the  over- 


representation  of  minorities,  in  secura 
fecilities. 

Response:  OJJDP  notes  that  the 
addition  of  the  word 
"programmatically"  does  not  restrict  a 
State's  options  for  addressing  DMC. 
States  are  encouraged  to  examine  all 
aspects  of  DMC  and  address  any 
features  of  its  juvenile  or  criminal 
JTistice  systems  that  may  contributato 
DMC  as  identified  by  the  State. 

10(b).  Comment:  Another  respondent 
stated  that  the  regulation  needs  to 
reflect  a  broader  examination  of 
minority  over-representation.  Since 
1992,  States  have  spoit  considerable 
tipe  and  dollars  reviewing  their 
juvenile  justice  systems  in  their  entirety. 
The  clarification  to  the  DMC  core 
requirement  provides  that  States  should 
address  "programmatically"  any  feature 
of  its  justice  system  that  accounts  for  the 
disproportionate  detention  or 
confinement  of  minority  juveniles. 
However,  the  entire  system  should  be 
anal3rzed,  not  just  juvenile  detention  or 
confinement. 

Response:  The  regulaticm  provides  for 
a  broad  examination  of  the  I^C  issue, 
including  all  dedsicHi  points  in  the 
juvenile  justice  system,  and  encoiuages 
States  to  address  "any  feature  of  its 
justice  system"  that  accounts  for  DMC 
and  not  just  those  that  "may  accoimt  for 
the  disproportionate  detention  or 
confinement."  The  latter  language  is 
taken  verbatim  fiom  the  statutory 
language  of  Section  223(a)(23)  of  the 
JJDP  Act 

Executiva  Order  12866 

This  final  rule  is  not  a  "significant 
regulatory  action"  for  purposes  of 
Executive  Order  12866  because  it  does 
not  result  in:  (1)  an  aimual  effect  on  the 
economy  of  $100  miUion  or  more  or 
adversely  affect  in  a  matnial  way  the 
economy,  a  sector  of  the  economy, 
productivity,  competition,  jobs,  the 
environment,  public  health  or  safety,  or 
state,  local  m  tribal  governments  or 
communities;  (2)  create  a  serious 
inconsistency  or  otherwise  interfere 
with  action  taken  or  planned  by  another 
agency;  (3)  materially  alter  the 
budgetary  impact  of  entiUement,  grants, 
user  fiaes,  or  loan  programs  or  the  rights 
and  obligations  of  redpioits  thereof; 
and  (4)  does  not  raise  novel  legal  or 
poUcy  issues  arising  out  of  legal 
mandates,  the  President's  priorities  or 
the  principles  of  Executive  Order  No. 
12866,  and  accordingly  this  rule  has  not 
been  reviewed  by  the  Office  of 
Managemmt  of  Budget  This  regulaticm 
hasbeen  drafted  and  reviewed  in 
accordance  with  Executive  Order  12866, 
Section  1(b),  Principles  of  R^ulation. 


65138   Federal  Register  /  Vol.  61,  No.  i238  /    Tuesday.  December  10.  1996  /  Rules  and  Regulations 


Ri^nlatary  FkxfltUity  Ad 

This  final  rule,  if  promulgated,  will 
not  have  a  "significant"  ec»nomic 
impact  on  a  substantial  number  of  small 
"mtities"  as  defined  by  the  Regulatory 
Flexibility  Act.  This  action  is  intended 
to  relieve  existing  requirements  in  the 
Formula  Grants  program  and  to  clarify 
other  provisions  so  as  to  promote 
compliance  with  its  provisions  by  States 
participating  in  the  program. 

Paperwork  Reduction  Act 

No  collections  of  information 
requirements  are  contained  in  oi 
aSscted  by  this  regulation  pursuant  to 
the  Paperwork  Reduction  Act.  codified 
at  44  U.S.C  3504(H).  * 

Intergovenunental  Review  of  Federal 
Programs 

In  accordance  with  Executive  Order 
12372  and  the  Department  of  Justice's 
implementing  regulation  28  CFR  Part 
30,  States  must  submit  Formula  &ant 
Program  applications  to  the  State 
"Single  Point  of  Contact,"  if  one  exists. 
The  State  may  take  up  to  60  days  from 
the  application  date  to  comment  on  the 
application. 

Lists  of  Sobjects  in  28  CFR  Part  31 

Qrant  programs — law.  Juvenile 
delinquency,  Reporting  and 
recordkeeping  requirements. 

For  the  reasons  set  forth  in  the 
preamble  28  CFR  Part  31  is  amended  as 
follows: 

PART  31— [AMENDED] 

1.  The  authority  citation  for  Part  31 
.    oontiQueB  to  read  as  follows: 

AoOsrily:  42  U.S.C  5601  et  teq. 

2.  Section  31.303  is  amraided  to  read 
as  follows: 

a.  Paragraphs  (d)(l)(i)  and  (d)(l)(v)  are 
revised; 

b.  Paragraphs  (e)(2)  and  (e)(3)  are 

c.  Paragraphs  (f)(2),  (f)(3)(vi),  (f)(4)(vi). 
(f)(5)(i)(C).  (0(5)(iii),  (f)(5)(iv).  (f)(6)(i). 
and  (f)(6)(ii)  are  revised; 

er     d.  Paragraph  (f)(4)(iv)  is  amended  by 
removing  "and"  at  the  end  of  the 
I>aragraph  and  paragraph  (f)(4)(v)  is 
amended  by  removing  the  period  at  the 
end  of  the  paragraph  and  adding  ";  and" 
in  its  place:  and 

e.  Paragraph  (j)  introducttny  text  is 
amended  by  adding  two  sentences 
following  the  second  sentence. 

Tlie  acUitions  and  revisions  read  as 
follows: 

131.303    SubctMiUve  requkementa. 


(d) 
(1) 


•  •  • 

•  •  • 


(i)  Separation.  Describe  its  plant  and 
procedure,  covering  the  three-year 
planning  cycle,  for  assuring  that  the 
requirements  of  this  section  are  met. 
The  term  "contact"  includes  any 
physical  or  sustained  sight  or  sound 
ctmtact  between  Juvenile  oSendera  in  a 
secure  custody  status  and  incarcerated 
adults,  including  inmate  trustees.  A 
juvenile  ofiender  in  a  secure  custody 
status  is  one  who  is  physically  detained 
or  confined  in  a  locked  room  or  other 
area  set  aside  or  used  for  the  specific 
purpose  of  securely  detaining  persons 
who  are  in  law  enforcement  custody. 
Secure  detention  or  confinement  may 
result  either  from  being  placed  in  such 
a  room  or  area  and/or  from  being 
physically  secured  to  a  ciiffing  rail  or 
other  stationary  object.  Sight  contact  is 
defined  as  clear  visual  contact  between 
incarcerated  adults  and  juveniles  within 
close  proximity  to  each  other.  Sound 
contact  is  defined  as  direct  oral 
oommunicatian  between  incarcerated 
adults  and  juvenile  ofiienden. 
Separation  must  be  accomplished 
architecturally  or  through  policies  and 
procediues  in  all  secure  areas  of  the 
facility  which  include,  but  are  not 
limited  to.  such  areas  as  admissions, 
sleeping,  and  shower  and  toilet  areas. 
Brief  and  inadvertent  or  accidental 
contact  between  juvenile  offenders  in  a 
secure  custody  stat\is  and  incarcerated 
adults  in  secure  areas  of  a  facility  that 
are  not  dedicated  to  use  by  juvenile 
offenders  and  which  are  nonresidential, 
which  may  include  dining,  recreational, 
educational,  vocational,  health  care, 
sally  ports  or  other  entry  areas,  and 
passageways  (hallways),  would  not 
require  a  fodlity  or  the  State  to 
document  or  report  such  contact  as  a 
violatioiL-i^owever.  any  contact  in  a 
dedicated  juvi^ile  area,  including  any 
residential  area  DfXSeciire  facility, 
between  juveniles  in  a  secure  custody 
status  and  incarcerated  adults  would  be 
a  reportable  violation. 
•        •        •        •        • 

(v)  Assure  that  adjudicated  > 

delinquents  are  not  reclassified 
administratively  and  transferred  to  an 
adiilt  (criminal)  correctional  avUhority  to 
avoid  the  intent  of  separating  juveniles 
from  adiilt  criminals  in  jails  or 
correctional  facilities.  A  State  is  not 
prohibited  from  placing  or  transferring 
an  alleged  or  adjudicated  delinquent 
who  reaches  the  State's  age  of  full 
criminal  responsibility  to  an  adult 
fecility  when  required  or  authcffized  by 
State  law.  However,  the  administrMive 
transfer,  without  statutory  direction  or 
authorization,  of  a  Juvenile  offender  to 
an  adult  correctional  authority,  or  a 
transfar  within  a  mixed  juvenile  and 


adult  fiadlity  for  placement  with  adult 
criminals,  either  before  or  after  a 
juvenile  reaches  the  age  of  full  criminal 
responsibility,  is  prohibited.  A  State  is 
also  precluded  frtim  transferring  adult 
offenders  to  a  juvenile  correctional 
authority  for  placement  in  a  juvenile 
fecility.  This  neither  prohibits  nor 
restricts  the  waiver  or  transfer  of  a 
juvenile  to  criminal  court  for 

Erosecution,  in  accordance  with  State 
iw.  for  a  criminal  felony  violation,  nor 
the  detention  (w  confinement  of  a 
waived  or  transferred  criminal  felony 
violator  in  an  adult  facility. 

(e)  •  •  ' 

(2)  Describe  the  berriera  that  a  State 
faces  in  removing  all  juveniles  from 
adult  jails  and  lockups.  This 
requirement  excepts  only  those  alleged 
or  adjudicated  juvenile  delinquents 

E laced  in  a  jail  or  a  lockup  for  up  to  six 
oun  from  the  time  they  enter  a  seciue 
custody  status  or  immediately  before  or 
after  a  court  appearance,  those  juveniles 
formally  waived  or  transferred  to 
criminal  coiirt  and  against  whom 
criminal  felony  charges  have  been  filed, 
or  juveniles  over  whom  a  criminal  court 
has  original  or  concurrent  jurisdiction 
and  sudi  court's  jurisdiction  has  been 
invoked  through  the  filing  of  criminal 
felony  charges. 

(3)  Collocated  facilities.  (1)  Determine 
whether  or  not  a  facility  in  which 
juveniles  are  detained  or  confined  is  an 
adult  Jail  or  lockup.  The  JJDP  Act 
prohibits  the  secure  custody  of  juveniles 
in  adult  jails  and  lockups,  except  as 
otherwise  provided  under  the  Act  and 
implementing  OJJDP  regulations. 
Juvenile  fecilities  collocated  with  adult 
fedlities  are  considered  adult  jails  or 
lockups  absent  compliance  with  criteria 
established  in  paragraphs  (e)(3)(i)(C)(l) 
through  (4)  of  this  section. 

(A)  A  collocated  facility  is  a  juvenile 
fecility  located  in  the  same  building  as^ 
an  adult  jail  or  lockup,  or  is  part  of  a 
related  complex  of  buildings  located  on 
'  the  same  grounds  as  an  adiilt  Jail  or 
lockup.  A  complex  of  buildings  is 
considered  "related"  when  it  shares 
physical  features  such  as  walls  and 
fences,  or  services  beyond  mechanical, 
services  (heating,  air  conditioning, 
water  and  sewer),  or  the  specialized 
services  that  are  allowable  under 
par^rapb  (e)(3Ki)(C)(d)  of  this  section. 

(Bprhe  State  must  determine  whether 
a  collocated  facility  qualifies  as  a 
separate  juvenile  detention  fecility 
imder  the  four  criteria  set  forth  in 
paragraphs  (e)(3)(i)(C)  (1)  through  (4)  of 
this  section  for  the  purpose  of 
monitoring  compliance  with  section 
223(a)  (12)(A).  (13)  and  (14)  of  the  JJDP 
Act 
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(C)  Each  of  the  foUowing  four  criteria 
must  be  met  in  order  to  ensure  the 
requisite  separateness  of  a  juvenile 
detention  facility  that  is  collocated  with 
an  adult  )ail  or  lockup: 

(1)  Separation  between  juveniles  and 
adults  such  that  there  could  be  no 
sustained  sight  or  soimd  contact 
between  juveniles  and  incarcerated 
adults  in  the  facility.  Separation  can  be 
achieved  architectiirally  or  through 
time-phasing  of  common  use 
nonresidential  areas;  and  ]^  ♦ 

[2]  Separate  juvenile  and  adult  ^ 
programs,  including  recreation, 
education,  vocation,  counseling,  dining, 
sleeping,  and  general  Hving  activities. 
There  must  be  an  independent  and 
comprehensive  operational  plan  for  the 
juvenile  detention  faciUty  which 
provides  for  a  full  range  of  separate 
program  services.  No  program  activities 
may  be  shared  by  juveniles  and 
incarcerated  adviJts.  Time-phasing  of 
common  use  nonresidential  areas  is 
permissible  to  conduct  program 
activities.  Equipment  and  other 
resources  may  be  used  by  both 
populations  subject  to  security . 
concerns;  and 

[3)  Separate  staff  for  the  juvenile  and 
adult  populations,  including 
management,  secimty,  and  direct  care 
staff.  Staff  providing  speciaUzed 
services  (medical  care,  food  service, 
laundry,  maintenance  and  engineering, 
etc.)  who  are  not  normally  in  contact 
with  detainees,  or  whose  infrequent 
contacts  occur  imder  conditions  of 
separation  of  juveniles  and  adults,  can 
serve  both  populations  (subject  to  State 
standards  or  licensing  requirements). 
The  day  to  day  management,  security 
and  direct  care  functions  of  the  juvenile 
detention  center  must  be  vested  in  a 
totally  separate  staff,  dedicated  solely  to 
the  juvenile  population  within  the 
collocated  facilities;  and 

(4)  In  States  that  have  estabUshed 
standards  or  licensing  requirements  for 
juvenile  detention  facilities,  the  juvenile 
facility  must  meet  the  standards  (on  the 
same  basis  as  a  free-standing  juvenile 
detention  center)  and  be  licensed  as 
appropriate.  If  there  are  no  State 
standards  or  licensing  requirements, 
OJJDP  encourages  States  to  establish 
administrative  requirements  that 
authorize  the  State  to  review  the 
facility's  physical  plant,  staffing 
patterns,  and  programs  in  order  to 
approve  the  collocated  facility  based  on 
prevailing  national  juvenile  detention 
standards. 

(il)  The  State  must  detennine  that  the 
four  criteria  are  fully  met  It  is 
Incumbent  upon  the  State  to  make  the 
determination  through  an  on-site  fiKzility 
(or  &iU  *^«»ff«^Kt1ifn  and  nnenttoiii 


plan)  review  and,  through  the  exercise 
of  its  oversight  responsibility,  to  ensure 
that  the  separate  character  of  the 
juvenile  detention  £acihty  is  maintained 
by  continuing  to  fully  meet  the  four 
criteria  set  forth  in  paragraphs 
(e)(3)(i)(C)  (1)  through  [4]  of  this  section. 

(iii)  Collocated  juvenile  detention 
faciUties  approved  by  the  State  and 
concurred  with  by  OJJDP  before 
December  10, 1996  may  be  reviewed  by 
the  State  against,the  regulatory  criteria 
and  OJJDP  policies  in  effect  at  the  time 
of  the  initial  approval  and  conciurence 
or  against  the  regulatory  oiteria  set 
forth  herein,  as  the  State  determines. 
Facilities  approved  on  or^aiter  the 
effective  date  of  this  regulation  shaU  be 
reviewed  against  the  regulatory  criteria 
set  forth  herein.  All  collocated  facilities 
are  subject  to  the  separate  staff 
requirmnent  established  by  the  1992 
Amendments  to  the  JJDP  Act,  and  set 
forth  in  paragraph  (e)(3)(i}(C)(5)  of  this 
section. 

(iv)  An  annual  on-site  review  of  the 
facility  must  be  conducted  by  the 
compliance  monitoring  staff  p>erson(s) 
representing  or  employed  by  the  State 
agency  administering  the  JJDP  Act 
Formula  Grants  Program.  The  purpose 
of  the  annual  review  is  to  detennine  if 
compliance  with  the  criteria  set  forth  in 
paragraphs  (e)(3){i)(C)  (2)  through  [4]  of 
this  section  is  being  maintained. 


(f) 


(2)  For  the  purpose  of  monitoring  for 
compliance  with  section  223(a)(12)(A) 
of  the  Act,  a  secxne  detention  or 
correctional  facility  is  any  secure  public 
or  private  &ciUty  used  for  the  lawful 
custody  of  accused  or  adjudicated 
juvenile  offenders  or  nonoffenders,  or 
used  for  the  lawful  custody  of  accused 
or  convicted  adult  criminal  offenders. 
Accused  status  offenders  or 
nonoffenders  in  lawful  custody  can  be 
held  in  a  seciue  juvenile  detention 
fociUty  for  up  to  twenty-four  hours, 
exclusive  of  weekends  and  holidays, 
prior  to  an  initial  coiut  appearance  and 
for  an  additional  twenty-four  hoius, 
exclusive  of  weekends  and  holidays, 
following  an  initial  court  appearance. 

(3)*  •  • 

(vi)  In  entering  any  order  that  directs 
or  authorizes  the  placement  of  a  status 
offender  in  a  secure  facility,  the  judge 
presiding  over  an  initial  probable  cause 
hearing  or  violation  hearing  must 
determine  diat  all  the  elements  of  a 
valid  court  order  (par^rqths  (f)(3)  (i), 
(ii)  and  (Hi)  of  this  section)  and  the 
applicable  due  process  rights  (paragraph 
(f)(3)(v)  of  this  section)  were  afforded 
the  juvenile  and,  in  the  case  of  a 


violation  hearing,  the  judge  must  obtain 
and  review  a  written  report  that: 
reviews  the  behavior  of  the  juvenile  and 
the  circumstances  imder  which  the 
juvenile  was  brought  before  the  court 
and  made  subject  to  such  order; 
determines  the  reasons  for  the  juvenile's 
behavior;  and  determines  whedier  all 
dispositions  other  than  secure 
confinement  nave  been  exhausted  or  are 
clearly  inappropriate.  This  report  must 
be  prepared  and  submitted  by  an 
appropriate  public  agency  (other  than  a 
coiut  or  law  enforcement  agency). 

(4)»** 

(vi)  Pursuant  to  section  223(a)(14)  of 
the  JJDP  Act,  the  nonMSA  (low 
popidation  density)  exception  to  the  jail 
and  lockup  removal  requirement  as 
described  in  paragraphs  (f)(4)  (i)  through 
(v)  of  this  section  shall  remain  in  effect 
through  1997,  and  shall  allow  for  secure 
custody  beyond  the  twenty-four  hour 
period  described  in  paragraph  (f)(4)(i)  of 
this  section  when  the  facility  is  located 
where  conditions  of  distance  to  be 
traveled  or  the  lack  of  highway,  road,  or 
other  ground  transportation  do  not 
allow  for  court  ai^arances  within 
twenty-four  hours,  so  that  a  brief  (not  to 
exceed  an  additional  forty-eight  hours) 
delay  is  excusable;  or  the  &dlity  is 
located  where  conditions  of  safety  exist-* 
(such  as  severely  adverse,  life- 
threatening  weather  conditions  that  do 
not  allow  for  reasonably  safe  travel),  in 
which  case  the  time  for  an  appearanoe 
may  be  delayed  until  twenty-four  hours 
after  the  time  that  such  conditions  allow 
for  reasonably  safe  travel.  States  may 
use  these  additional  statutory 
allowances  only  where  the  precedent 
requirements  set  forth  in  paragraphs 
(f)(4)  (i)  through  (v)  of  this  section  have 
been  complied  with.  This  may 
necessitate  statutory  or  judicial  (court 
rule  or  opinion)  relief  within  the  State 
from  the  twenty-four  hour  initial  coiut 
appearance  standard  required  by 
paragraph  (fK4Mi)  of  this  section. 

(5)*  •  • 

(i)  •  *  • 

(C)  The  total  number  of  accused  status 
offenders  and  nonoffenders,  including 
out-of-State  runaways  and  Federal 
wards,  held  in  any  secure  detention  dr 
correctional  facility  for  longer  than 
twenty-four  hours  (not  including 
weekends  or  holidays),  excluding  those 
held  pursuant  to  the  valid  court  order 
provision  as  set  forth  in  paragraph  (fK3) 
of  this  section  or  pursiiant  to  section 
922(x)  of  Tide  18.  United  States  Code 
(whidi  prohibits  the  possession  of  a 
handgun  by  a  juvenile),  or  a  similar 
State  law.  A  )uvenile  who  violates  this 
statute,  or  a  ttinUar  state  law,  is 


9  "  ' 

65140   Federal  Register  /  Vol.  61,  No.  238  /    Tuesday.  December  10.  1996  /  Rules  and  Regulations 


excepted  from  the  deinstitutionalization 
of  status  offenders  requirement; 

(iii)  To  demonstrate  the  extent  of 
compliance  with  section  223(a)(13)  of 
the  J]DP  Act,  the  report  must  include,  at 
a  minimiun.  the  following  information 
for  the  current  reporting  period: 

(A)  Dates  covered  by  the  current 
reporting  period; 

(B)  The  total  number  of  facilities  used 
to  detain  or  confine  both  juvenile 
bfimiders  and  adult  criminal  offenders 
during  the  past  12  months  and  the 
number  inspected  on-site; 

(C)  The  total  nxunber  of  facilities  used 
for  secure  detention  and  confinement  of 
both  juvenile  offenders  and  adult 
crimijoal  offenders  which  did  not 
provide  sight  and  sound  separation; 

P)  The  total  number  of  juvenile 
offenders  and  nonoffenders  not 
separated  from  adult  criminal  offenders 
in  facilities  used  for  the  secure 
detention  and  confinement  of  both 
juveniles  and  adults; 

(E)  The  total  niunber  of  State 
approved  juvenile  detenticm  centers 
located  within  the  same  building  or  on 
the  same  grounds  as  an  adult  jail  or 
lodaip.  including  a  list  of  such 
facilities; 

(F)  The  total  niunber  of  juveniles 
detainedin  State  approved  collocated 
facilities  that  were  not  separated  from 
the  management,  security  or  direct  care 
staff  of  the  adult  jail  or  lockup; 

(G)  The  total  niunber  of  juvenile 
detention  centen  located  within  the 
same  building  or  on  the  same  grounds 
as  an  adult  jail  or  lockup  that  have  not 
been  approved  by  the  State,  including  a 
list  of  such  facilities;  and 

(H)  The  total  number  of  juveniles 
detained  in  collocated  facilities  not 
approved  by  the  State  that  were  not 
si^t  and  soimd  separated  from  adult 
criminal  offenders. 

(iv)  To  demonstrate  the  extent  of 
compliance  with  section  223(a)(14)  of 
the  HDP  Act.  the  report  must  include,  at 
a  minimum,  the  following  information 
for  the  ourent  reporting  period: 

(A)  Dates  covered  by  the  currmt 
reporting  period; 

(B)  The  total  number  of  adult  jails  in 
the  State  AND  the  number  inspected  on- 
site; 

(C)  The  total  number  of  adult  lockups 
in  the  State  AND  the  munber  inspected 
cm-site; 

(D)  The  total  number  of  adult  jails 
holding  juveniles  diuing  the  past  twelve 
months; 

(E)  The  total  number  of  adult  lockups 
holding  juveniles  diuing  the  past  twelve 
months; 


(F)  The  total  number  of  accused 
juvenile  criminal-type  offenden  held 
securely  in  adult  jails,  lockups,  and 
unapproved  collocated  facilities  in 
excess  of  six  hours,  including  those  held 
pursuant  to  the  "removal  exception"  as 
set  forth  in  paragraph  (f)(4)  of  this 
section; 

(G)  The  total  niunber  of  accused 
juvenile  criminal-type  offiandera  held 
securely  in  adult  jails,  lockups  and  ■ 
unapproved  collocated  facilities  for  less 
than  six  hours  for  purposes  other  than 
identification,  investigations, 
processing,  release  to  parentis),  transfer 
to  court,  or  transfer  to  a  juvenile  facility 
following  initial  custody; 

(H)  The  total  number  of  adjudicated- 
juvenile  criminal-type  offenders  hrid 
securely  in  adult  jails  or  lockups  and 
unapproved  collocated  facnlities  in 
excess  of  six  houn  prior  to  or  following 
a  court  appearance  or  for  any  length  of 
time  not  related  to  a  court  appearance; 

(I)  The  totfid  number  of  accused  and 
adjudicated  status  offenden  (including 
valid  court  order  viofatora)  and 
nonoffenders  held  securely  in  adult 
jails,  lockups  and  unapproved 
collocated  facilities  for  any  length  of 
time; 

(J)  The  total  number  of  adult  jails, 
lockups,  and  unapproved  collocated 
faciUties  in  areas  meeting  the  "removal 
exception"  as  noted  in  paragraph  (f)(4) 
of  this  section,  including  a  list  of  such 
facilities  and  the  coimty  or  jurisdiction 
in  which  each  is  located; 

(K)  The  total  number  of  juveniles 
accused  of  a  criminal-type  offiense  who 
were  held  in  excess  of  six  houra  but  less 
than  24  hours  in  adult  jails,  lockups  and 
unapproved  collocated  facilities 
pursuant  to  the  "removal  exception"  as 
set  forth  in  paragraph  (f)(4)  of  this 
section; 

(L)  The  total  number  of  juveniles 
accused  of  a  criminal-type  offense  who 
were  held  in  excess  of  24  houra,  but  not 
more  than  an  additional  48  houn.  in 
adult  jails,  lockups  and  unapproved 
collocated  facilities  pursuant  to  the 
"removal  exception"  as  noted  in 
paragraph  (f)(4)  of  this  section,  due  to 
conditions  of  distance  or  lack  of  ground 
transportation;  and 

(M)  The  total  number  of  juveniles 
accused  of  a  criminal-type  oflbnse  who 
were  held  in  excess  of  24  houra.  but  not 
more  than  an  additional  24  houn  after 
the  time  such  conditions  as  adverse 
weather  allow  for  reasonably  safe  travel, 
in  adult  jails,  lockups  and  unapproved 
collocated  facilities,  in  areas  meeting 
the  "removal  exception"  as  noted  in 
paragraph  (f)(4)  of  this  section. 


(i)  Full  compliance  with  section 
223(a)(12)(A)  is  achieved  when  a  State 
has  removed  100  percent  of  status 
ofiiandera  and  nonoffienden  from  secure 
detention  and  correctional  facilities  or 
can  demonstrate  full  compliance  with 
de  minimis  exceptions  pursuant  to  the 
policy  criteria  contained  in  the  Federal 
Kegister  of  January  9, 1981  (copies  are 
available  from  the  Office  of  General 
Counsel.  Office  of  Justice  Programs.  633 
hidiana  Ave..  N.W..  Washington,  D.C. 
20531). 

(ii)  Compliance  widi  section 
223(a)(13)  has  been  adiieved  when  a 
State  can  demcmstrate  that: 

(A)  The  last  submitted  monitoring 
report,  covoing  a  full  12  months  of 
data,  demonstrates  that  no  juveniles 
were  incarcerated  in  circumstances  that 
were  in  violation  of  section  223(a)(13); 
or 

(B)(1)  The  instances  of 
noncompliance  reported  in  the  last 
submitted  monthly  report  do  not 
indicate  a  pattern  or  practice  but  rather, 
constitute  isolated  instances;  and 

(2)(j)  Where  all  instances  of 
noncompliance  reported  were  in 
viofation  of  or  departure  from  State  law. 
rule,  or  policy  that  clearly  prohibits  the 
incarceration  of  all  juvenile  offenden  in 
drciunstances  that  would  be  in 
violation  of  Section  223(a)(13),  existing 
enforcement  metJianisms  are  such  that 
the  instances  of  noncompliance  an 
unlikely  to  recur  in  the  hiture;  or 

{u\  An  acceptable  plan  has  been 
developed  to  eliminate  the 
noncompliant  incidents. 

(j)  *  *  'Hie  purpose  of  the  statute 
and  the  regulation  in  this  part  is  to 
encourage  States  to  address, 
programmatically.  any  features  of  its 
justice  system,  and  reUted  laws  and 
policies,  that  may  account  lex  the 
disproportionate  detention  or 
confinement  of  minori^  juveniles  in 
secure  detention  facilities,  secure 
correctional  facilities,  jails,  and  lockups. 
The  disproportionate  minority 
confinement  core  requirement  neither 
establishes  nor  requires  niunerical 
standards  or  quotas  in  order  for  a  State 
to  achieve  or  maintain  compliance. 


Dated:  December  5, 1996. 
ShayBUdilk. 

Admmistmtor,  Office  of  JuvmaHeJusUce^and 
Delinquency  Prevention. 
[FR  Doc  96-31316  Filed  12-«-M:  8:45  am] 
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Part  V 

Department  of 
Transportation 

Federal  Aviation  Administration 

14  CFR  Parts  121  and  135 
Digital  Flight  Data  Recorder  Rules 
Revisions;  Proposed  Rule 
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DEPARTMENT  OF  TRANSPORTATION 

Fedam  Aviadon  AdminMratfon 

14  CFR  Parta  121  and  136 
fDoetot  No.  28108;  No«o*  Na  W-7A] 
RM2iaO^AF78 

IWvlBlona  to  Digital  night  Data 
Raoordar  Rulaa 


Washington.  DC  20591.  tekphono  (202) 
267-0567. 

aUPPLBeiTARY  aiPOmiATION:  ■ ->v 


Federal  Aviation 
Adminiatzatian,  DOT. 
ACnOM:  Supplnnental  notioe  of 
propoeed  rulemaking  (SNPRM). 


t:  This  docTunent  proposes  to 
revise  the  Fedoal  Aviation 
Administration's  (FAA's)  recent  Notice 
of  Proposed  Rulemaking  entitled 
"Revisions  to  Digital  Flight  Data 
Recorder  Rules."  that  was  published 
July  16, 1996.  In  this  docimient.  the 
FAA  proposes  to  modify  the  previously 
proposed  flight  data  reoorder 
requirements  to  make  them  applicable 
to  those  airplanes  placed  cm  the 
operations  specifications  of  a  U.S. 
operator  after  a  certain  date.  This 
dociunent  also  proposes  a  two-year 
compliance  date  for  certain  aircraft  that 
must  be  retrofitted  with  flight  data 
recorder  equipment  as  a  rmuU  of  a 
change  in  policy  annoimced  in  the 
NPRM.  The  first  revision  is  being 

f>roposed  to  close  an  unintended 
oophole  in  the  current  regulation  that 
was  repeated  in  the  NPRM.  The  second 
change  is  needed  to  allow  operators 
time  to  ctHuply  with  the  rule  following 
the  change  in  policy.  The  FAA  is  also 
soliciting  additional  comment 
concerning  aircraft  that  should  be 
exempted  from  the  proposed  DFDR 
upgrade. 

DATES:  Comments  on  this  proposed 
revision  must  be  received  by  December 
30. 1996. 

addresses:  Comments  on  this  notice 
should  be  mailed  in  triplicate  to: 
Federal  Aviation  Administration.  Office 
of  Chief  Counsel,  Attention:  Rules 
Dodcet  (AGC-200),  Docket  No.  28109, 
800  Independence  Avenue  SW., 
Washington.  DC  20591.  Comments 
delivered  must  be  mari»d  Docket  No. 
28109.  Comments  may  also  be 
submitted  electronically  to  the 
following  Internet  address: 
nprmcmtsOfaa.dot.gov.  Comments  may 
be  examined  in  Room  91 50  weekdays, 
except  on  Federal  holidays,  between 
8:30  a.m.  and  5  p.m. 
FOR  FURTHER  INFORMATION  CONTACT: 
Frank  Rock.  Aircraft  Engineering 
Division.  Aircraft  Certification  Service, 
Federal  Aviation  Administration.  800 
Independence  Avenue.  SW., 


InvitMl 


'*■* 


Intsrasted  persons  are  Invited  to       >* 
participate  in  the  making  of  the 
j>ropoMd  rule  by  submitting  such     ^^^ 
written  data,  views,  or  arguments  st 
they  may  desire.  Comments  relating  to 
the  environmental,  energy.  fedsxaUsm. 
or  economic  impact  that  might  result 
from  adopting  the  proposal  in  thia.  .^     ^. 
notice  are  also  invited.  Substantive 
conaments  should  be  accompanied  by 
cost  estimates.  Comments  should 
identify  the  regulatory  docket  ca  notice 
number  and  should  be  submitted^in 
triplicate  to  the  Rules  Dodifet  address 
specified  above.  All  comments  received 
on  or  before  the  closing  date  for 
comments  specified  will  be  considered 
by  the  Administrator  before  taklag 
action  on  this  proposed  ndem^dng.  The 
proposal  contained  in  this  notice  may 
be  changed  in  light  of  comments 
received.  All  comments  received  wil)  be 
available,  both  before  and  after  the 
closing  date  for  conunoits,  in  the  Rules 
Docket  for  examination  by  intraested 
persons.  A  report  simimarizing  each 
substantive  public  contact  with  FAA 
personnel  concerned  with  this 
rulemaking  will  be  filed  in  the  docket. 
Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  include  a  pre-addressed,  stamped 
postcard  on  which  the  following  ,^.-  ^ 
statement  is  made:  "Comments  to   " ' '  ' 
Dodut  No.  28109."  The  postcard  will  be 
date-stamped  and  mailed  to  die  ■ 
commenter.  v~w'; 

Availability  of  SNPRMTs  > 

An  electronic  copy  of  this  dociunent 
may  be  downloaded  from  the  FAA 
regulations  section  of  the  Fedworld 
electronic  bulletin  board  service 
(telephone:  703-321-3339),  the  Federal 
Register's  electronic  bulletin  board 
service  (telephone:  202-512-1661).  or 
the  FAA's  Aviation  Rulemaking 
Advisory  Committee  Bulletin  Board 
service  (telephone:  202-267-5948).  A 
modem  and  suitable  communications 
software  are  required. 

Internet  users  may  reach  the  FAA's 
web  page  at  http7/Mn¥W.£aa.gov  or  the 
Federal  Register's  web  page  at  http:// 
www.access.gpo.gov/su^docs  for 
access  to  recently  published  rulemaking 
docimients. 

Any  person  may  obtain  a  copy  of  this 
SNPRM  by  submitting  a  request  to  the 
Federal  Aviation  Administration,  Office 
ofRulemaldng,  ARM-1,800     ■  • 
Independence  Avenue,  SW..     '   .     - 


Washington.  DC  20501,  or  by  calling 
(202)  267-9680.  Communications  must 
identify  the  notioe  number  or  docket 
numbn  of  this  SNPRM. 

Potsous  interested  in  being  placed  on 
the  moiHng  list  for  future  Nc^ioes  of 
Proposed  Rulemaking  (NPRM's)  should 
request  frtnn  the  above  office  a  copy  of 
Advisory  OrciUar  No.  11-2A.  Notice  of 
Proposed  Rulemaking  Distribution 
System,  that  describes  the  application 
procedure. 

Backgrouod  and  Discusaion  of  Proposal 

On  July  16, 1996.  the  FAA  published 
an  NPRM  (Notice  No.  96-7. 61  FR 
37144)  entitled  "Revisions  to  Digital 
Flight  Data  Recorder  Rules."  That 
document  proposed  that  operators  be 
remiired  to  recmd  additional  parameters 
of  flight  data  on  certain  airplanes,  and 
requMtad  public  comment  The 
comment  period  closed  on  August  IS; 
the  FAA  received  21  comments  to  the 
proposed  rule.  Since  the  closing  of  the 
comment  period,  some  additicsoal  issues 
have  come  to  the  FAA's  attention  that 
are  related  to  the  issues  addressed  in  the 
NPRM  but  are  outside  the  scope  of  that 
dociunent.  Accordingly,  the  FAA  is 
imiiing  this  Supplemental  Notice  of 
Proposed  Rulemaking  to  present  the 
new  proposals  and  allow  time  for  public 
conunent 

Aircrafk  Registered  Outside  the  United 
States 

Current  §  135.152(a)  reqtiires  that 
airplanes  operated  tmder  Part  135  that 
were  brought  onto  the  U.S.  register  after 
October  11, 1991,  be  equipped  with 
digital  fli^t  data  recorders.  The 
particular  language  "brought  onto  the 
U.S.  register"  was  used  when  the  rule 
was  adopted  in  1988  as  a  means  to 
identify  those  airplanes  that  would  be 
required  to  have  DFDR's  installed.  At 
the  time,  the  FAA  had  considered 
whether  to  require  the  retrofit  of  all 
existing  airplanes  operating  under  part 
135  witii  DFDR's  or  require  a  retrofit 
based  on  a  date  of  manufacture  or  on 
some  other  basis.  Based  on  economic 
analysis  and  a  recommendation  fit>m 
-  National  Transportation  Safety  Board 
personnel,  the  FAA  determined  that  the 
"brought  onto  the  U.S.  register" 
language  would  avoid  an  expensive 
retrofit  of  airplanes  already  operating  in 
the  United  States.  The  agency  also 
concluded  that  the  "brought  onto  the 
U.S.  register"  language  would  deter  the 
importation  of  older  non-DFDR 
equipped  airplanes  into  the  United 
States. 

This  same  language  was  included  in 
Notice  96-7  as  proposed  §  121.344a(a) 
in  order  to  maintain  the  same 
appCcability  for  airplanes  that  will  be 
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operated  under  part  121  as  of  March  20, 
1997,  when  the  "commuter  rule"  takes 
efEect. 

In  reviewing  Notice  96-7,  however, 
the  FAA  discovered  that  it  had 
overlodced  one  possible  eBetA  of  the 
1988  language— 4hat  Part  135  operatois 
would  acquire  non-DFDR  equipped 
airplanes  that  were  registered  outside 
the  United  States  and  decide  not  to 
place  them  on  the  U.S.  register,  lliese 
aircraft  could  be  operated  as  foreign- 
registered  airplanes  in  accordance  with 
§  135.25,  but  would  not  be  subject  to  the 
DFDR  requirements  of  §  135.152.  The 
FAA  has  determined  that  there  is  no 
justification  for  excluding  these  aircraft 
from  the  DFDR  requirements, 
considering  the  agency's  policy,  as 
detailed  in  Notice  96-7,  concerning  the 
necessity  of  upgrading  flight  data 
recorders. 

Accordingly,  the  FAA  is  proposing  to 
change  the  requirement  in  current 
§  135.152(a)  and  in  proposed 
§  121.344a(a),  by  describing  the  group  of 
airplanes  that  must  be  equipped  with 
Dkuk's  as  those  that  are  either  brought 
onto  the  U.S.  regi^er  after  October  11, 
1991,  or  are  foreign-registered  and  were 
added  to  an  operator's  U.S.  operations 
specifications  after  October  11, 1991. 

This  change  would  have  a  limited 
efEiect  on  carriers  operating  uinder  part 
135  and  those  that  will  operate  under 
part  121.  Information  available  to  the 
FAA  indicates  that  there  are  no 
operators  currently  taking  advantage  of 
this  rule  language  by  operating  foreign- 
registered  airplanes  in  the  United  States 
under  part  135.  Accordingly,  no  costs 
are  expected  to  resiilt  from  tliis  change 
in  the  rule.  The  FAA  has  determined 
that  the  change  will  have  only  a 
prospective  effect  and  prevent  the 
domestic  operation  of  foreign-registered 
airplanes  that  are  not  equipped  with 
distal  flight  data  recorders. 

Since  there  are  no  airplanes  currently 
operating  that  would  be  affected  by  this 
change  in  the  rule,  the  FAA  has  no  basis 
to  estimate  whether  there  are  airplanes 
that,  in  the  future,  would  have  been 
brought  into  the  U.S.  for  operation 
imder  part  135  while  maintaining 
foreign  registration.  Accordingly,  it    ~  * 
would  be  speculative  for  the  FAA  to 
presiune  a  specific  number  of  airplanes 
and  estimate  a  cost  of  DFDR  retrofit  for 
them  because  the  rule  would  no  longer 
allow  operation  without  a  DFDR. 

The  FAA  solicits  comment  on  the 
impact  of  this  proposal,  and  particularly 
needs  to  know  if  tnere  are  any  foreign- 
registered  airplanes  that  are  not 
equipped  with  an  appropriate  flight  data 
recorder  and  are  operating  under  the 
provisions  of  part  135.  ThiB  FAA 
specifically  requests  data  conceniing  the 


costs  involved  with  bringing  such 
airplanes  into  compliance  with  the 
fli^t  data  recorder  requirements  as 
proposed. 

Complienoe  Time  far  rhangti  Policy 

The  NPRM  also  contained  a 
clarification  of  the  meaning  of  the 
phrase  "brought  onto  the  U.S.  register 
after  October  11, 1991"  language  as  it 
applies  to  part  135  aircraft  that  were 
removed  from  the  U.S.  register  and 
brought  back  onto  the  register  after 
October  11, 1991.  As  explained  in  the 
preamble  to  the  original  proposed  rule, 
airplanes  that  were  tm  the  register 
before  October  11, 1991,  but  were 
removed  from  the  register  and  brought 
back  on  after  October  11, 1991,  would 
have  to  be  retrofitted  to  be  in 
compliance  with  §  135.152.  A  previous 
FAA  interpretation  erroneoiisly 
concluded  that  these  airplanes  were 
somehow  "grandfathered"  (and  thus  did 
not  have  to  have  flight  data  recorders 
installed).  This  former  interpretation 
was  foimd  to  be  inconsistent  with  the 
text  of  the  rule  (61  FR  at  37154,  July  16, 
1996). 

Several  commenters  to  the  hH'RM 
state  that  because  of  the  previous 
interpretation,  their  airplanes  that  were 
manufactured  before  October  11, 1991, 
did  not  have  to  have  digital  flight  data 
recorders  installed,  and  that  to  do  so 
now  would  be  expensive.  The 
commenters  aigue  that  the  date  of 
manufacture  should  be  used  in 
determining  applicability,  rather  than 
the  date  the  aircraft  were  brought  onto 
the  U.S.  register,  so  that  older  aircraft 
will  not  be  required  to  upgrade  to  digital 
flight  data  recorders. 

The  FAA  disagrees.  In  drafting  the 
NPRM,  the  FAA  considered  whether  to 
change  the  appUcability  for  aircraft 
operating  under  part  135,  and 
determined  that  it  was  best  to  irmintAin 
the  date  brought  on  the  U.S.  register  as 
the  determining  factor  for  applicability 
of  the  rule  requiring  installation  of  a 
DFDR.  The  FAA  recognized  that 
whatever  date  is  used  (e.g.,  manufacture 
or  registration)  woidd  present  a  burdm 
to  some  operators. 

Nor  does  the  FAA  agree  that  some 
airplanes  should  be  allowed  to  be 
removed  from  the  U.S.  register  and  be 
brought  beck  without  complying  with 
the  regulations  in  effect  at  the  time  of 
retiun,  simply  because  they  were 
maniifactUred  prior  to  October  11, 1991. 
Since  the  adoption  of  the  rule,  the  FAA 
has  always  intended  that  when 
airplanes  are  added  to  the  U.S.  register, 
they  meet  the  standards  in  existence  at 
the  time,  and  that  intent  is  clear  from 
the  language  of  the  regulation.  When 
that  regulation  was  adopted  in  1988,  the 


determination  was  made  that  date  of  ' 
manufacture  would  not  be  used  so  as 
not  to  perpetuate  the  use  (and  import) 
of  older  aircraft  to  avoid  die  installation 
of  digital  flight  data  recorders. 

The  factors  that  were  discussed  in 
Notice  96-7  concerning  the  need  for 
flight  data  information  apply  to  all 
aircraft  Flight  data  recoitfer  informaticm 
is  often  a  critical  investigative  tool;  the 
current  part  135  regulations  were 
issued,  and  the  amendments  proposed, 
to  ensure  that  all  aircraft  record  flight 
data  to  the  maximum  extent  feasiblB. 
Operators  that  omsider  certain  aircraft 
beyond  the  range  of  cost-effective 
retrofit  were  invited  to  submit 
information  "why  those  aircraft  models 
should  be  excluded.  As  discussed 
belowv  such  information  was  received 
on  only  one  aircraft  model. 

While  the  FAA  determined  that 
airplanes  removed  from  the  U.S.  register 
are  not  grandfathered  and  must  meet  the 
requirements  for  flight  data  recorders, 
no  time  for  delayed  compliance  was 
proposed  in  Notice  96-7  for  turcraft  that 
may  have  been  operating  under  the  old 
interpretation.  To  relieve  the  burden  of 
immediate  compliance,  the  FAA  is 
proposing  that  operators  of  these 
airplanes  may  take  up  to  two  years  to 
install  the  required  fUght  data  recorders. 
The  proposed  compliance  time  of  two 
years  may  appear  inconsistent  with  the 
four-year  compliance  time  proposed 
elsewhere  in  Notice  96-7,  but  the  four- 
year  compliance  time  is  intended  for 
those  airplanes  vmdeigolng  an  upgrade 
from  current  requirements.  The  two- 
year  compliance  time  proposed  here  is 
for  certain  operators  that  Uiought  their 
aircraft  were  grandfathered  to  meet  the 
current  requirements  of  part  135,  not  for 
installation  of  an  upgrade.  The  FAA 
solicits  comments  that  include  the 
nimiber  of  airplanes  that  would  be 
affected  by  this  proposed  two-year 
delayed  compliance,  as  well  as  the 
appropriateness  of  a  two-year 
compliance  time. 

Aircrafl  Excluded  From  Upgrade 
Requirements 

Finally,  several  comments  on  the 
NPRM  included  airplanes  that  the 
commenters  thought  should  be 
excluded  from  the  applicability  of  the 
digital  flight  data  recorder  upgrades. 
Except  for  the  DeHavilland  DHC-6 
(Twin  Otter),  howevei.  the  comments 
contained  little  or  no  support  for  the 
exclusion  of  these  airpluMs.  As  die 
FAA  sUted  in  the  NPRM,  requests  thaib 
aircraft  to  be  excluded  "should  cootain 
a  detailed  explanation  of  the  reasons 
why  these  aircraft  should  be  included 
on  the  list  [of  exclusions],  aad  the 
number  of  aircraft  that  would  be 
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affected"  (61  FR  at  37153).  The  simple 
statement  that  an  aircraft  is  out  of 
production  is  insufficient  for  the  FAA  to 
make  a  decision  on  whether  exclxision 
of  the  airplane  is  appropriate.  Persons 
who  commented  on  this  issue  are 
invited  to  resubmit  their  comments  with 
the  necessary  explanation,  number  of 
airplanes  affected,  and  any  retrofit  cost 
data  that  may  be  available. 

The  FAA  aid  not  propose  an 
exemption  paragraph  for  part  135 
similar  to  that  proposed  for  part  121 
because  the  FAA  has  no  information 
suggesting  that  there  are  specific 
airplane  types  that  cannot  readily 
comply  with  the  requirements  of 
§  135.152(a).  The  only  aircraft  currently 
under  consideration  for  exclusion  from 
the  rule  is  the  Drtiavilland  DHC-d' 
using  the  information  provided  in  the 
comments  referenced  above.  The  FAA 
has  determined  that  if  there  is  only  one 
airplane  type  under  consideration  for 
exclusion,  it  would  be  more  appropriate 
to  provide  relief  under  an  exemption 
pursuant  to  14  CFR  part  11.  However, 
no  determination  on  this  will  be  made 
until  after  the  close  of  the  comment 
period  for  this  supplemental  notice, 
since  the  agency  is  inviting  those 
persons  who  submitted  other  airplane 
types  for  excliision  to  submit  more 
information  in  support  of  their 
comments. 

The  FAA  is  also  proposing  to  revise 
the  language  of  current  %%  135.152(a) 
and  (d),  and  Appendices  B  and  C  of  part 
135,  to  reflect  that  the  industry  standard 
for  recorders  is  a  25-hour  recorder, 
rather  than  the  8-hour  recorder 
currently  reqtiired.  The  FAA  is  imaware 
of  any  8-hour  recorder  currently  being 
used  and  has  determined  that  this 
change  would  result  in  no  costs  to 
operators.  The  FAA  requests  that 
commenters  submit  any  infbrmatian  to 
the  contrary  concerning  usage  of  8-hour 
recorders  and  any  costs  associated  with 
the  proposed  change  in  the  standard. 

Intemational  CompatibiUty 

The  FAA  has  reviewed  corresponding 
Intemational  Qvil  Aviation 
Organization  standards  and  Joint 
Aviation  Authority  regulations,  where 
they  exist.  Any  difisrences  between 
those  documents  and  these  regulations 
are  of  a  minor,  technical  nature,  and  are 
deemed  insignificant  They  would  not 
adversely  affect  harmonization. 

Paperwork  Redaction  Act 

No  information  collectian  has  been 
proposed. 

Regulatory  Evahiatian  Snminary 

The  FAA  does  not  anticipate  that  the 
jaofiaiaDs  imsposed  in  this  SNPRM 


would  alter  the  costs  tu  developed  in 
Notice  9G-7  and  has  not  altered  the  cost 
estimates.  The  reasons  for  this  are 
twofold.  First,  regarding  the  proposed 
amendment  to  §§  121.244a(a)  and 
135.152(a)  to  add  the  date  a  foreign- 
registered  aircraft  is  placed  on  the 
operations  specifications  of  a  carrier,  the 
FAA  does  not  know  of  any  carriers 
currently  operating  foreign-registered 
airplanes  in  domestic  service.  Even  if 
such  aircraft  are  being  operated,  they 
would  already  have  been  accounted  fta 
because  the  FAA's  fleet  estimates  are 
dwived  bom  domestic  air  carrier 
operations  specifications.  Air  carrier 
data  for  part  121  operators  provided  to 
the  FAA  by  the  Air  Transport 
Association  accoimted  for  about  80 
percent  of  the  domestic  fleet;  these  data 
were  ad)usted  to  reflect  the  U.S. 
domestic  fleet  as  estimated  by  the  FAA's 
Economic  Forecast  Brandi.  Similarly, 
detailed  data  from  the  Regional  Airiine 
Association  (RAA)  is  presumed  to 
reflect  the  RAA's  fleet  estimates  based 
on  the  operations'specification  of  part 
135  operators,  and  already  included  any 
foreign-registered  airplanes  that  may  be 
operated  in  domestic  service. 

Second,  the  cost  estimates  contained 
in  Notice  96-7  apply  only  to  the 
upgrade  of  digital  flight  data  recorders 
as  proposed  in  that  notice.  Any  costs 
associated  with  the  installation  of  the 
flight  data  recorders  as  required  imder 
current  §  135.152  (and  the  policy 
statement  discussed)  were  contained  in 
the  original  costs  estimates  generated  for 
that  rulemaking  in  1988.  The  policy 
statement  under  which  some  operators 
did  not  install  flight  data  recorders  was 
made  after  that  r^ulation  was  in  place. 

Initial  Regulatory  Flexibility 
Determination 

The  FAA  has  determined  that  the 
costs  associated  with  this  rule  have  been 
considered  and  discussed  in  previous 
rulemaking  actions,  and  therefore  has 
not  made  a  duplicate  determination  for 
this  SNPRM.  Information  currently 
available  to  the  FAA  indicates  that  the 
revisions  proposed  in  this  SNPRM,  as 
described  above,  do  not  have  any  costs 
associated  with  them,  and  seeks  any 
information  to  the  contrary. 

Intemational  Trade  Impact  Aaseaement 

The  FAA  has  determined  that  the 
proposed  amendments  pertain  to  only 
U.S.  operators  and  will  not  have  an 
impact  on  Intemational  trade.  •■ 

Conclnsimi  '■^' 

For  the  reasons  discussed  in  the 
preamble,  the  FAA  has  determined  that 
this  proposed  regulation  would  be  a 
non^gnificant  regulatory  action  under 


Executive  Order  12866,  and  is 
considered  nonsignificant  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  Feb.  26, 1979). 

ListafSab|ects 

14  CFR  Part  121 

Air  carriers.  Aviation  safety. 
Reporting  and  recordkeeping 
requirements,  Transportation. 

14  CFR  Part  135 

Aviation  safety.  Reporting  and 
recordkeeping  requiranoits 

The  Proposed  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
proposes  to  amend  14  CFR  parts  121 
and  135  of  the  Federal  Aviation 
Regulations  as  follows: 

PART  121— OPERATINQ 
REQUIREMENTS:  DOMESTIC,  FLAG, 
AND  SUPPLEMENTAL  OPERATIONS 

1.  The  authority  citation  for  part  121 
continues  to  read  as  follows: 

Anthoritjr:  49  U.S.C  106(g].  40113,  40119, 
44101,  44701-44702.  4470S.  44709-44711, 
44713.  44716-44717,  44722,  44901,  44903- 
44904,  44912,  40105. 

2.  In  §  121.344a,  the  introductory  text 
of  paragraph  (a),  as  proposed  in  the 
Federal  Regi^er  issue  of  July  16, 1996, 
(61  FR  37161),  is  revised  to  read  as 
follows: 

f121.344e    DIgNainaItt  data  raeordsrs  for 
10-19  seat  airplanee. 

(a)  No  person  may  operate  a  turfoine- 
engine-powered  airplane  having  a 
passenger  seating  configuration, 
excluding  any  required  crewmember   . 
seat,  of  10  to  19  seats,  that  was  either 
brought  onto  the  U.S.  register  after  or 
was  registered  outside  the  United  States 
and  added  to  an  operator's  U.S. 
operations  si>ecifications  after  October 
11, 1991,  imless  it  is  equipped  with  one 
or  more  approved  flight  recorders  that 
use  a  digital  method  of  recording  and 
storing  data  and  a  method  of  readily 
retrieving  that  data  from  the  storage 
medium.  On  or  before  [4  years  after  die 
effective  date  of  the  final  rule),  airplanes 
brought  onto  the  U.S.  register  or 
registered  outside  of  the  United  States 
and  added  to  an  air  carrier's  operations 
specifications  after  October  1 1 ,  1991 , 
must  comply  with  either  the 
requirements  in  this  section  or  the 
applicable  paragraphs  in  §  135.152  of 
this  chapter.  In  addition,  by  (4  years 
after  the  effective  date  of  the  final 
rule) — 
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PART  135— OPERATING 
REQUIREMENTS:  COMMUTER  AND 
ON-DEMAND  OPERATIONS 

3.  The  authority  citation  for  part  135 
continues  to  read  as  follows: 

Audioritjr:  49  U.S.C  106(g),  40113, 44701- 
44702,  44705,  44709, 44711-44713.  4471S- 
44717,  44722. 

4.  Section  135.1S2(a)  is  revised  to 
read  as  follows: 


1139.182    FllgMi 

(a)  No  person  may  operate  a  multi- 
engine,  turbine-en^e-powered 
airplane  or  rotorcraft  having  a  passenger 
seating  configuration,  excluding  any 
required  crewmember  seat,  of  10  to  10 
seats,  that  was  either  brought  onto  the 
U.S.  register  after  or  was  registered 
outside  the  United  States  and  added  to 
the  operator's  U.S.  opwations 
specifications  aftw  c5ctober  11. 1991. 
imless  it  is  equipped  with  one  or  more 


approved  flight  recorders  that  use  a 
digital  method  of  recording  and  storing 
data  and  a  method  of  readily  retrieving 
that  data  from  the  storage  medium.  On 
or  before  [2  years  after  die  effective  date 
of  the  final  rule],  aircraft  brought  onto 
the  U.S.  register  or  registered  outside  of 
the  United  States  and  added  to  an  air 
carrier's  operations  specifications  after 
October  11, 1991,  must  record  the 
parameters  specified  in  either  Appendix 
B  or  C  of  this  part,  as  appUcable.  The 
parameters  must  be  recorded  within  the 
range,  accxuacy,  resolution,  and 
recording  intervals  as  specified.  The 
recorder  shall  retain  no  less  than  25 
hours  of  aircraft  operation. 


f135.1S2    [Amended] 

5.  In  §  135.1S2(d),  the  first  sentence  is 
amended  by  removing  the  phrase  "8 
hours"  and  adding  the  phrase  "25 
hours"  in  its  place. 


^pmdix  B  to  Part  135— [Amended] 

6.  In  Appendix  B  to  part  135. 
Airplane  Flight  Recorder  Specifications, 
in  the  "Range"  column,  the  first  entry 
is  amended  by  removing  the  phrase  "8 
hr  minimum"  and  adding  the  phrase 
"25  hr  minimum"  in  its  place. 

^pendix  C  to  Part  135— [Amnided] 

*    7.  In  Appendix  C  to  part  135, 
HeUcopter  Flight  Reccmier 
Specifications,  in  the  "Range"  column, 
the  first  entry  is  amended  by  removing 
the  phrase  "8  hr  minimum"  and  adding 
the  phrase  "25  hr  minimum"  in  its 
place. 

Issued  in  Washington,  DC,  on  DecembOT  S. 
1996. 

EUsaiMdiYoert. 

Acting  Director.  Aircraft  Certification  Service. 
[FR  Doc  96-31446  Filed  12-9-96;  8:45  am] 
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REMINDERS 

The  items  in  this  list  were 
editorially  corrpiled  as  an  aid 
to  Federal  Register  users. 
Inclusion  or  exclusion  from 
this  Kst  has  no  legal 
significarx^e. 

RULES  GOING  INTO 
EFFECT  TODAY 

HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
Food  and  Drug 
AdnUntetration 

Food  addftives: 
Adjuvants,  production  aids, 
arxj  sanilizers- 
1.44)te((2,4,6- 
trimethylphenyOamino]- 
9,1-anthracendedk)ne; 
published  12-10-96 

JUSTICE  DEPARTMENT 
Juatlee  Programa  Offioe 

Formula  grants: 
Juvenile  Justice  and 
Oetinquerx:y  Prevention 
Office  programs; 
clarification  and  guidance; 
published  12-10-96 

TRANSPORTATION 
DEPARTMENT 
Coast  duard 

Regattas  and  marine  parades: 
Holiday  Boat  Parade  of  the 

Pahn  Beaches;  published 

12-10^ 

TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
AdmkiiatrBtlon 

Airworthiness  directives: 
Cessna:  published  12-6-96 
New  Piper  Aircraft,  Inc.; 
published  lO-lS-96 

COMMENTS  DUE  NEXT 
WEEK 

AGRICULTURE    . 
DEPARTMENT 
AgrlciiltiiFBl  Marketing  ^ 
Sarvioa 

Dairy  products;  grading, 
ins^iaction.  and  standards: 
Fee  increases;  comments 
due  by  12-16-96; 
published  11-14-96 

COMMERCE  DEPARTMENT 
Nabonal  Oceanic  and 
Atmoapharlc  Administration 
Fishery  conservation  and 
management 
Aflantic  highly  migratory 
species;  comments  due 
by  12-20^;  published 
11-6-96 
Caribbean,  Gulf,  and  South 
Atlar^  fisheries- 


;    Red  snapper,  etc.; 

comments  due  t>y  12- 
16-96;  published  11-20- 
96 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  pollution  control;  new 
motor  vehicles  and  engines: 
Light-duty  vehicles  and 
trucks- 
Durability  testing 
procedures  and 
/v      alk>wat)le  maintenance; 
1994  and  later  model 
years;  comments  due 
by  12-16-96;  published 
11-15-96 
Air  programs: 
Fuels  and  fuel  addKives- 
"     Minor  revisions;  comnwnts 
due  by  12-18-96; 
published  11-18-96 
Air  quaity  iniplementatk)n 
plans;  VAVapproval  and 
promulgatnn;  various 
States;  air  quality  planning 
puposes;  desigrtation  of 
areas: 

Indtena:  comments  due  by 
12-16-96;  published  11- 
'       15-96 
Drinking  water 
Marine  sanitation  device 
standards- 

Applicaiion  requiremenis 
specific  to  drinking 
water  intake  no 
cfscharge  zones; 
comments  due  by  12- 
16-96:  published  10-16- 
96 
Water  pollution  control: 
Great  Lakes  System;  water 
quality  gudance- 
Selenium  criterion 
maximum  corioet<raBon; 
comments  due  by  12- 
16^;pubished  11-14- 
96 

FEDERAL 
COMMUNICATIONS 

Common  carrier  services: 
Telecommuntoattons  Act  of 
1996;  Impiementatxxv- 
Infrastructure  sharing; 
comments  due  by  12- 
20-96;  published  12-2- 
96 
Practice  and  procedure: 
TelecommunicationB  Act  of 
1996;  conformance- 
Universat  sennce; 
comments  due  by  12- 
16^;  published  12-2- 
96 
Radk)  stations;  table  of    ~ 
assignments: 

kjwa;  comments  due  t>y  12- 
16-96;  published  11-6-96 
Kansas;  comments  due  by 
12-16-96;  published  11-6- 
96 


Ohk>;  comments  due  by  12- 
16-96;  published  11-6-96 
HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
Food  and  Drug 
Administration 
Food  additives: 
Paper  arxj  papeftx>ard 
components- 
Acrylic  add,  sodHjm  salt 
copolymer  with 
polyethyier>eglycol  aByl 
etiier,  comments  due  l>y 
12-18-96;  published  11- 
18-96 

INTERIOR  DEPARTMENT 
Surlace  Mlnk>g  Reclamation 
artd  Enforcement  Office 
Permanent  program  arxl 

abandoned  mine  land 

redamatnn  plan 

submisskxtt: 

Cotorado;  comments  due  by 
12-19-96:  published  11- 
1»« 

JUSTICE  DEPARTMENT 
Fadaral  Bureau  of 
Investigation 

Criminal  Assistance  kx  Law 
Enforcement  Act  of  1994; 
implomonliitiort: 
Signifttant  upgrade  and 
major  modHications: 
section  109  terms 
daiilicalion:  comment 
request;  comments  due 
by  12-19^;  pubKshed 
11-19-96 

JUSTICE  DEPARTMENT 
Parole  Convniaalon 
Federal  prisoners;  paroling 
and  releasing,  etc.: 
Transfer  treaty  cases; 
spedal  transferee 
hearings:  commerAs  due 
by  12-16-96;  pubished 
10-17-96 

NUCLEAR  REGULATORY 
COMMISSION 

Deliberate  misconduct  by 
unlicensed  persons; 
commems  due  by  12-18-96; 
published  10-4-96 
SECURITIES  AND 
EXCHANGE  COMMISSION 
Securities 
Offsfwre  press  conferences, 
meetings  with  company 
representatives  conducted 
offshore  and  press  related 
materials  released 
offshore:  comments  due 
by  12-17-96;  pubished 
10-1S^ 

TRANSPORTATION 
DEPARTMENT 
Fadaral  AvIalkNi 
Administration 

Airworthiness  directives: 
Air  Tractor,  Inc.;  comments 
due  by  12-20^; 
published  .10-18^ 


Airtxn;  comments  due  by 

12-16-96;  published  11-6- 

96 
Fokker  comments  due  by 

12-16-96:  published  11-6- 

96 
McOonrtel  Douglas; 

comments  due  by  12-16- 

96;  published  11-5-96 
Pipen  comments  due  by  12- 

16-96;  published  10-10^ 
Rayttieon;  comments  due  t>y 

t2-20-96:  published  10- 

18^ 
Class  E  airspace;  comments 
due  by  12-16-06;  published 
11-20^ 
Restricted  areas;  comments 
due  by  12-17-96;  published 
11-5-96 
TRANSPORTATION 
DEPARTMENT 


Adnilnlstr  atlon 

EngMieermg  and  traffic 
operatk)ns: 

Truck  size  arxJ  weight- 
Natkxial  Networic  kx 
commercial  vehkdes; 
route  additnns  in  Kkylh 
Caroina;  corrvnents  due 
by  12-20-96;  published 
10-21-96 
Motor  carrier  safety  standards: 
Parts  and  accesaories 
necessary  for  safe^ 
aperaiior>— 

Protection  against  shifting 
or  laMng  cargo;  f^orth 
Mnancan  sianoara 
deveiopment:  comments 
due  by  12-16^; 
pubished  10-17-96 


Agncullural  oooperaUva 

coTKluct  compensated 
transportation  opeiattons 
for  nonmembers;  notice 
fHng  requirements 
exemptnn;  comments  due 
by  12-20^;  pubished 
10-21-96 
Compertsated  inlsroorporate 
hauing;  f^ederal  regulatory 
review;  comments  due  t>y 
12-2096;  pubished  10- 
21-06 

TRANSPORTATION 

DEPARTMENT 

Nanonai  rugnway  rrainc 

saiviy  Auiiiiiwsuwiun 

Motor  vehicle  safety 
standards: 

Power-operated  window, 
partition,  and  roof  panel 
systems;  comments  due 
by  12-16-96;  pubished 
11-15-96 

TRANSPORTATION 

DEPARTMENT 

Surface  Tranaportation 

Board 

Tariffs  and  schedules: 


IV 
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Tariff  fHino  raQukwiniAs; 


exemption  in 
nonconliguous  domestic 

trade  from  rate 
reasonableness; 
comments  due  by  12-20- 
96;pubis»wd  11-20-96 

TREASURY  DEPARTMENT 

Flaeai  Service 

Acceptance  of  bonds  aecued 
by  Qowenvnent  obigaBons 
in  lieu  of  bonds  with 
sureties;  comments  due  by 
12-T6-g6:  pubiisfied  11-15- 
96 

TREASURY  DEPARTMENT 

intenMH  Revenue  oewioe 

bwome  taxeK 
Retiremant  plans  aecepllnfl 
reiover  cmriiiLiubons; 


comments  due  by  12-16- 
96;  pubiatwd  9-19-96 
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PEesidential  Documents 


Title  3— 

The  President 


Presidential  Deteniiination  No.  97^  of  November  27,  1006 

Detenninatioii  Pursuant  to  Section  2(c)(1)  of  the  Migration 
and  Refugee  Assistance  Act  of  1962,  as  Amended 


Memorandum  for  the  Secretary  of  State  { 

Pursuant  to  section  2(c)(1)  of  the  Migration  and  Refugee  Assistance  Act 
of  1962,  as  amended,  22  U.S.C.  2601(c)(1),  I  hereby  determine  that  it  is 
important  to  the  national  interest  that  up  to  $15  million  be  made  available 
from  the  United  States  Emergency  Refugee  and  Migration  Assistance  Fund 
to  meet  the  urgent  and  unexpected  needs  of  refugees  and  migrants.  These 
funds  may  be  used  to  meet  the  urgent  and  imexpected  needs  of  refugees, 
victims  of  conflict,  and  other  persons  at  risk  in  and  from  northern  Iraq. 
These  funds  may  be  used  on  a  multilateral  or  bilateral  basis  as  appropriate 
to  provide  contributions  to  international  organizations,  private  voluntary 
organizations,  governments,  and  other  governmental  and  nongovernmental 
agencies.  These  funds  may  be  used  as  reimbursement  for  expenses  already 
incurred  by  the  Department  of  State  for  these  purposes  and  to  pay  related 
Department  of  State  administrative  expenses. 

You  are  authorized  and  directed  to  inform  the  appropriate  committees  of 
the  Congress  of  this  determination  and  the  obligation  of  funds  imder  this 
authority  and  to  publish  this  memorandimi  in  the  Federal  Register. 


OO^U/iU^AA^rtu^Njdkn^^A 


THE  WHITE  HOUSE, 
Washington,  November  27,  1996. 
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Justification  for  Presidential  Determination  Authorizing  the 
Use  of  up  to  $15,000,000  From  the  United  States  Emergency 
Refugee  and  Migration  Assistance  Fund 


(FRDoc.  9fr-31S«S 
FIM  12-10-W:  8:45  ami 
Billing  coda  4710-10-M 


Under  section  2(c)(1)  of  the  Migration  and  Refugee  Assistance  Act  of  1962, 
as  amended,  22  U.S.C.  2601(c)  (1),  the  President  may  authorize  the  furnishing 
of  assistance  from  the  United  States  Emergency  Refugee  and  Migration  Assist- 
ance Fund  (the  Fund)  to  meet  "unexpected  urgent  refugee  and  migration" 
needs  whenever  he  determines  it  is  "important  to  the  national  interest" 
to  do  so.  The  President  may  furnish  assistance  and  make  contributions 
imder  this  act  notwithstanding  any  provisions  of  law  which  restrict  assistance 
to  foreign  countries. 

Between  September  14  and  September  18  the  U.S.  facilitated  the  evacuation 
of  approximately  2,100  Kurdish  employees  of  the  U.S.  Government  and 
their  dependents  (Quick  Transit  I)  who  were  considered  to  be  at  risk  due 
to  their  close  association  with  the  U.S.  Government.  A  second  group  has 
been  evacuated.  Due.  to  the  recent  expansion  of  the  Iraqi  Government  security 
presence  in  Northern  Iraq,  there  are  other  persons  who  may  need  to  be 
evacuated. 

A  drawdown  from  the  Fund  of  up  to  $15,000,000  is  required  to  respond 
to  these  unexpected  vugent  refugee  and  migration  needs  related  to  the  crisis 
in  Northern  Iraq.  These  funds  may  be  tised  as  reimbursement  for  expenses 
already  incurred  by  the  Department  of  State  for  these  purposes  and  to 
pay  related  Department  of  State  administrative  expenses.  These  funds  also 
may  be  used  to  provide  contributions  to  international  organizations,  private 
voluntajy  organizations,  governments,  and  other  governmental  and  non-gov- 
ernmental agencies.  The  need  for  these  funds  is  urgent  and  was  not  foreseen 
in  the  appropriation  and  programming  of  the  FY  1997  Migration  and  Refugee 
Assistance  funds. 

This  drawdown  furthers  the  U.Sr^iational  interest  by  providing  humanitarian 
support  where  it  is  urgently  needed. 
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Presidential  Determination  No.  97-9  of  December  2,  1996 

Drawdown  of  Articles,  Services,  and  Nfilitary  Education  and 
Training  From  DOD  to  Provide  Anti-Narcotics  Assistance  to 
Mexico 


Memorandum  for  the  Secretary  of  State  [and]  the  Secretary  of  Defense 

Piirsuant  to  the  authority  vested  in  me  by  section  506(a)(2)  of  the  Foreign 
Assistance  Act  of  1961,  as  amended,  22  U.S.C.  2318(a)(2)  ("the  Act"),  I 
hereby  determine  that  it  is  in  the  national  interest  of  the  United  States 
to  draw  down  articles,  services,  and  military  education  and  training  from 
the  inventory  and  resources  of  the  Department  of  Defense  for  the  purpose 
of  providing  anti-narcotics  assistance  to  Mexico. 

Therefore,  I  direct  the  drawdown  of  up  to  $37  million  of  such  articles, 
services,  and  military  education  and  training  from  the  Department  of  Defense 
for  the  Government  of  Mexico  for  the  purposes  and  under  the  authorities 
of  Chapter  8  of  Part  I  of  the  Act. 

The  Secretary  of  State  is  authorized  and  directed  to  report  this  determination 
to  the  Congress  immediately  and  to  arrange  for  its  publication  in  the  Federal 
Register.  | 


OsJXlU^^fLUA<rtW*nft^ 


(FR  Doc  96-31599 
Fitod  12-10-96:  8:45  ami 
BUUng  cod*  4710-10-M 


THE  WHITE  HOUSE, 
Washington,  December  2,  1996. 
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Presidential  Determination  No.  97-10  of  December  3,  1906    | 

Continued  Vietnamese  Cooperation  in  Accounting  for  United 
States  PrisoneTS  of  War  and  Missing  in  Action  (POW/MIA) 


Memorandum  for  the  Secretary  of  State  | 

Consistent  with  section  609  of  the  Departments  of  Commerce.  Justice,  and 
State,  the  Judiciary,  and  Related  Agencies  Appropriation  Act,  1997,  as  con- 
tained in  the  Omnibus  Consolidated  Appropriations  Act,  1997,  Public  Law 
104-208,  I  hereby  determine,  based  on  all  relevant  information  available 
to  the  United  States  Government,  that  the  Government  of  the  Socialist  Repub- 
lic of  Vietnam  continues  to  cooperate  in  full  faith  with  the  United  States 
in  fovir  areas  of  accoimting  for  American  POW/MIA's: 

1.  Resolving  discrepancy  cases,  live  sightings  and  field  activities; 

2.  Recovering  and  repatriating  American  remains;  [ 

3.  Accelerating  efforts  to  provide  documents  that  will  help  lead  to  the 
fullest  possible  accounting  of  POW/MIA's;  and 

4.  Providing  further  assistance  in  implementing  trilateral  investigations 
with  Laos. 

I  have  been  advised  by  the  Department  of  Justice  and  believe  that  section 
609  is  vmconstitutional  because  it  purports  to  condition  the  execution  of 
responsibilities — the  authority  to  recognize,  and  to  maintain  diplomatic  rela- 
tions with,  a  foreign  government — ^that  the  Constitution  conunits  exclusively 
to  the  President.  I  am.  therefore,  providing  this  determination  as  a  matter 
of  comity  while  preserving  my  position  that  the  condition  enacted  in  section 
609  is  unconstitutional. 

In  making  this  determination.  I  wish  to  reaffirm  my  continuing  per^nal 
commitment  to  the  entire  POW/MIA  conmiunity.  especially  to  the  immediate 
families,  relatives,  friends,  and  supporters  of  these  brave  individuals,  and 
to  reconfirm  that  the  central,  guiding  principle  of  my  Vietnam  policy  is 
to  achieve  the  fullest  possible  accoimting  for  our  prisoners  of  war  and 
missing  in  action. 

You  are  authorized  and  directed  to  report  this  determination  to  the  approK 
priate  committees  of  the  Congress  and  to  publish  it  in  the  Federal  Re^ster. 


OOTAJXi^aXA  <rt0^wdk^ft^/s 


(FR  Doc.  96-31600 
Filed  12-10-96;  8:45  ami 
Billing  code  4710-10-M 


THE  WHITE  HOUSE, 
Washington,  December  3,  1996. 
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Rules  and  Regulations 


Fadaral  Ragittar 

VoL  61,  No.  239 

Wednesday,  December  11.  1996 


This  section  of  the  FEDERAL  REGISTER 
contains  regulatory  documents  having  general 
applicability  and  legal  effect,  most  of  wtiich 
are  keyed  to  and  codified  in  the  Code  of 
Federal  Regulations,  which  is  puMshed  urKJer 
50  titles  pursuant  to  44  U.S.C,  1510. 

The  Code  of  Federal  Regulations  is  sold  by 
the  Superintendent  of  Documents.  Prices  of 
new  books  are  listed  in  the  first  FEDERAL 
REGISTER  issue  of  each  week. 


DEPARTMENT  OF  AGRICULTURE 

Federal  Crop  Insurance  Corporation 

7CFR  Part  400 

General  Administrative  Regulations; 
Reinsurance  Agpeement— Standards 
for  Approval;  Correction 

AGENCY:  Federal  Crop  Insurance 

Corporation. 

ACTION:  Correction  to  final  regulations. 

summary:  This  documeRt  contains  a 
correction  to  the  final  regulations  for  the 
General  Administrative  Regulations 
which  were  published  Tuesday,  July  2, 
1996  (61  FR  34367).  The  regulations 
related  to  obligations  of  participating 
reinsured  companies  with  respect  to  the 
sale  and  service  of  crop  insurance  to 
eligible  producers. 
EFFECTIVE  DATE:  June  27,  1996. 
FOR  FURTHER  INFORMATION  CONTACT: 
Diana  Moslak,  Account  Executive,  Risk 
Management  Agency,  Insurance 
Services,  Reinsurance  Services  Division, 
U.S.  Department  of  Agriculture, 
Washington,  D.C.  20250,  telephone 
(202)  720-2832. 

SUPPLEMENTARY  INFORMATION: 

Background 

The  final  regulations  that  are  the 
subject  of  this  correction,  supersede 
§400.168,  paragraph  (c),  to  the  extent 
that  the  final  regulations  make  reference 
to  a  regulation  (subpart  U  of  part  400) 
that  dees  not  exist  at  this  time.  This 
erroneous  refierence  may  prove 
misleading  to  participating  reinsured 
companies  wi^i  respect  to  the  sale  and 
service  of  crop  insurance  to  eligible 
producers. 

Need  far  Correctioii 

As  published,  the  final  regulations 
contain  an  error  which  may  prove 
misleading  and  are  in  need  of 
correction. 


Correction  of  Publication 

Accordingly,  the  publication  on  July 
2, 1996  of  the  final  regulations  at  61  FR 
34367  is  corrected  as  follows: 

f40ai68    [Corrected] 

On  page  34368,  in  the  second  column, 
in  §  400.168,  paragraph  (c),  in  the  eighth 
and  ninth  lines,  the  words  "in 
accordance  with  sik)part  U  of  part  400" 
are  removed. 

Signed  in  Washington,  DC,  on  Decftnber  4, 
1996. 

Kenneth  D.  Ackennan, 
Manager,  Federal  Crop  Insurance 
Corporation. 
[FR  Doc.  96-31427  Filed  12-10-96;  8:45  am] 

BIUJNQ  COOC  *410-FA^ 


Rural  Housing  Service 

Rural  Business-Cooperative  Service , 

Rural  Utilities  Service 

Farm  Service  Agency 

7  CFR  Parts  1924, 1942, 1948,  and  1980 
RtN0675-ABS9 

Planning  and  Performing  Construction 
and  Other  Development 

AQENOES:  Rural  Housing  Service,  Rural 
Business-Cooperative  Service,  Riiral 
Utilities  Service,  and  Farm  Service 
Agency,  USDA. 
ACTION:  Final  rule. 

SUMMARY:  The  Rural  Housing  Service 
(RHS),  Rural  Business-  Cooperative 
Service  (RBS).  Rural  Utilities  Service 
(RUS)  and  Farm  Service  Agency  (FSA) 
are  amending  their  regulations  regarding 
construction  and  other  development  for 
farm,  hotting,  commimity  and  business 
programs.  This  action  provides  RHS, 
RBS,  RUS  and  FSA  borrowers,  grant 
recipients  and  the  public  with  rules  for 
compliance  with  seismic  safety 
requirements  for  new  biiilding 
construction  using  RHS,  RBS.  RUS  and 
FSA  loan,  grant  and  guaranteed  funds. 
This  action  is  necessary  to  set^orth  the 
Agencies'  policies  and  requirements  to 
meet  the  implementation  requirements 
of  Executive  Order  12699,  "Seismic 
Safety  of  Federal  and  Federally  Assisted 
or  Regulated  New  Building 
Construction,"  55  FR  835  (January  5. 
1990).  This  Executive  Order  addresses 
compliance  with  the  building  safety 


provisions  of  the  Earthquake  Hazards 
Reduction  Act  of  1977,  as  amended. 
EFFECTIVE  DATE:  January  10, 1997. 
FOR  FURTHER  INFORMATION  CONTACT:      „^ 
Samuel  J.  Hodges  m.  Architect.  Progriam 
Support  Staff.  Rural  Housing  Service. 
U.S.  Department  of  Agriculture,  STOP 
0761, 1400  Independence  Ave..  SW.. 
Washington,  DC  20250-0761. 
Telephone:  (202)  720-9653. 

SUPPLEMENTARY  INFORMATXM: 

-Classification 

This  rule  has  been  determined  to  be 
not  significant  for  the  purposes  of  . 
Executive  Order  12866  and  therefore 
has  not  been  reviewed  by  the  Office  of 
Management  and  Budget  (OMB). 

Paperwork  Redaction  Act 

The  information  collection 
requirements  coatained  in  these 
regulations  ha>^been  previously 
approved  by  OMB  under  the  provisions 
of  44  U.S.C.  chapter  35  and  have  been 
assigned  OMB  control  numbers  0575- 
0042.  0575-0015,  0575-0130.  and  0575- 
0024,  in  accordance  with  the  Paperwork 
Reduction  Act  of  1980  (44  U.S.C.  3507). 
This  final  rule  does  not  revise  or  impose 
any  new  iaformation  collection  or 
recordkeeping  requirements  frcHn  those 
approved  by  OMB. 

Environmental  bapmtt  Statement      /• 

This  document  has  been  reviewed  in 
accordance  with  7  CFR  part  1940. 
subpart  G.  "Environmental  Program."  R 
is  the  determination  of  the  iaaiiing 
agencies  that  this  action  does  not 
constitute  a  major  Federal  action 
significantly  affecting  the  quality  of  the 
human  environment,  in  accordance 
with  the  National  Environmental  Policy 
Act  of  1969,  Pubhc  Law  91-190.  an 
Environmental  Impact  Statement  is  not 
required. 

Regulatory  Flexibility  Act 

Pursuant  to  section  605(b)  of  the     ,     - 
Regulatory  Flexibility  Act.  5  U.S.C 
605(b).  the  fabad  of  the  Agencies  certify 
that  this  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  siaall  entities. 

The  undersigned  have  determined 
that  this  action  will  not  have  a 
significant  economic  impact  on  a 
substantial  nimiber  of  small  entities 
because  the  regulatory  changes  affect 
processing  of  loans  and  eligibility  for 
the  programs. 


/' 
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Unftuidad  Mandste  Refonn  Act  of  1995 

Title  n  of  the  Unfunded  Mandate 
Refonn  Act  of  1995  (UMRA),  Public 
Law  104-4,  establishes  requironents  for 
Federal  agencies  to  assess  the  effects  of 
their  regulatory  actions  on  State,  local, 
and  tribal  governments  and  the  private 
sector.  Under  section  202  of  the  UMRA, 
the  affected  Agencies  generally  must 
prepare  a  written  statement,  including  a 
cost-benefit  analysis,  for  proposed  and 
final  rules  with  "Federal  mandates"  that 
may  result  in  expenditures  to  State, 
local,  or  tribal  governments,  in  the 
aggregate,  or  to  the  private  sector,  of 
$100  million  or  more  in  any  one  year. 
When  such  a  statement  is  needed  for  a 
rule,  section  205  of  the  UMRA  generally 
requires  the  affected  Agencies  to 
identify  and  consider  a  reasonable  . 
number  of  regulatory  alternatives  and 
adopt  the  least  costly,  more  cost- 
efEective  or  least  bvudensome  alternative 
that  achieves  the  objectives  of  the  rule. 

This  rule  contains  no  Federal 
mandates  (under  the  regulatory 
provisions  of  Title  D  of  the  UMRA)  for 
State,  local,  and  tribal  governments  or 
the  private  sector.  Thus,  today's  rule  is 
not  subject  to  the  requirements  of 
sections  202  and  205  of  the  UMRA. 

Civil  Justice  Reform 

This  final  rule  has  been  reviewed 
under  Executive  Order  12778,  Civil 
Justice  Reform.  In  accordance  with  this 
rule:  (1)  All  state  and  local  laws  and 
regulations  that  are  in  conflict  with  this 
nue  will  be  preempted;  (2)  No 
retroactive  effect  will  be  given  to  this 
rule;  and  (3)  Administrative  proceedings 
in  accordance  with  7  CFR  part  11  must 
be  exhausted  before  bringing  suit  in 
court  challenging  action  taken  imder 
this  rule  unless  those  regiilations 
specifically  allow  bringing  suit  at  an 
earher  time. 

Intergovernmental  Review 

This  action  affects  the  following 
programs  as  listed  in  the  Catalog  of 
Federal  Domestic  Assistance: 

ia405  Farm  Labor  Housing  Loans  and 

Giants 
10.407  Farm  Ownership  Loans 
10.410  Low  Income  Housing  Loans 
10.415  Rural  Rental  Housing  Loans 
10.420  Rural  Self-Help  Housing  Technical 

Assistance 
10.433  Housing  Preservation  Grants 

10.766  Community  Facilities  Loans 

10.767  Intermediary  Reiending  Program 

10.768  Business  and  Industrial  Loans 
10.770  WatCT  and  Waste  Disposal  Loans  and 

Giants 

All  of  the  affected  programs,  except 
10.410  Low  Income  Housing  Loans,  are 
subject  to  the  provisions  of  Executive 
Order  12372  that  requires 


intergovernmental  consultation  with 
State  and  local  officials. 

Background 

General 

The  affected  Agencies  make  grants, 
loans,  and  loan  guarantees  for  the  ./^    ' 
planning  and  performing  of 
construction  and  other  development 
work  in  rural  areas.  The  Agencies 
require  borrowers  and  grant  redpioits 
to  meet  applicable  requirements     .  ' '-    '. 
mandated  by  Federal  statutes, 
regulations,  and  executive  orders  to 
obtain  Agency  financing.  One  such 
requirement  is  compliance  with 
Executive  Order  12699,  which 
implements  the  building  safety 
provisions  of  the  Earthquake  Hazards 
Reduction  Act  of  1977.  as  amended  (42 
U.S.C.  7701  et  seq.). 

Therefore,  the  Agencies  are  amending 
their  regulations  regarding  construction 
and  other  development  for  farm  credit 
housing,  community  facilities  and 
business  programs  to  address  the 
requirements  of  Executive  Order  12699. 
This  action  clarifies  the  seismic 
requirements  applicable  to  RHS,  RBS, 
RUS,  and  FSA  progranos;  informs 
architects,  engineers  and  contractors 
retained  by  borrowers  and  grant 
recipients  of  the  seismic  safety 
requirements  applicable  to  new  building 
construction  projects;  and  bcilitates 
understanding  of  and  compliance  with 
the  requirements. 

Seismic  Introduction 

The  Earthquake  Hazards  Reduction 
Act  of  1977  (the  Act),  as  amended,  was 
enacted  to  reduce  risks  to  life  and 
property  from  future  earthquakes  in  the 
United  States  through  establishment 
and  maintenance  of  an  effective' 
earthquake  hazards  reduction  program. 
The  Act  also  directs  the  President  "to 
establish  and  maintain  an  effective 
earthquake  hazards  reduction  program" 
(the  National  Earthquake  Hazards 
Reduction  Program  or  NEHRP)..The 
Federal  Emergency  Management  Agency 
(FEMA)  is  the  designated  agency  with 
primary  responsibilities  to  plan  and 
coordinate  NEHRP.  The  objectives  of 
NEHRP  include  the  development  of 
technologically  and  economically 
feasible  design  and  construction 
methods  to  make  structures  earthquake 
resistant;  the  development  and 
promotion  of  improved  understanding 
and  capability  with  respect  to  seismic 
risk;  the  education  of  the  public  as  to 
earthquake  phenomena;  and  other  areas 
of  seismic  research. 

Executive  Order  12699  requires  that 
measures  to  assure  seismic  safety  be 
imposed  on  federally  assisted  new 


building  construction  to  the  extent 
permitted  by  law.  The  Executive  Order 
requires  eadi  Federal  agency  assisting 
in  the  financing  through  Federal  grants 
or  loans,  or  guaranteeing  the  financing 
through  loan  at  mortgage  insurance 
programs  of  newly  constructed 
buildings  to  initiate  a  plan  to  assure 
appropriate  consideration  of  seismic 
safety. 

To  support  the  implementation  of 
Executive  Order  12699,  the  Interagency 
Committee  on  Seismic  Safety  in 
Construction  (ICSSC),  composed  of 
members  representing  Federal  agencies 
involved  with  constructicHi  or 
responsible  for  governmental  assistance 
for  construction,  recommends  the  use  of 
seismic  codes  and  standards  which  are 
substantially  equivalent  to  the  "NEHRP 
Recommended  Provisions  for  the 
Development  of  Seismic  Regulations  for 
New  Buildings."  This  guideline  that 
represents  the  state-of-the-art  in  seismic 
design,  has  been  widely  reviewed,  and 
is  currently  incorporated  into  national 
standards  and  most  model  codes  that 
can  be  adopted  by  state  and  local 
building  codes. 

Seismic  Design 

Unlike  hurricanes,  earthquakes 
cannot  be  predicted;  they  strike  without 
warning  with  great  destructive  forces. 
Most  casualties  occur  when  ground 
shaking  causes  buildings  and  other 
structures  to  collapse  and  objects  to  fall 
upon  people.  For  these  reasons, 
buildings  and  other  structures  need  to 
be  designed  to  resist  earthquake  forces. 

Structural  performance  in  earthquakes 
indicates  that  severe  damage  to  and 
collapse  of  buildings  almost  always  are 
the  consequence  of  inadequate  design  or 
construction.  The  successful 
performance  of  buildings  designed  and 
constructed  in  accordance  with  seismic 
standards  shows  that  effects  of  severe 
earthquakes  can  be  resisted 
economically. 

In  order  to  reduce  hazards  from 
earthquakes,  buildings  should  be 
designed  according  to  appropriate 
seismic  standards  and  codes.  Executive 
Order  12699  requires  the  use  of  and 
conformance  to  seismic  standards  and 
codes  for  all  new  federally  assisted 
buildings  to  the  extent  permitted  by 
law.  The  Federal  government  has 
established  NEHRP  to  reduce  the  hazard 
due  to  earthquakes  and  ICSSC  to  assist 
Federal  agencies  with  earthquake 
hazard  reduction  implementation 
measures.  ICSSC  has  identified 
standards  and  model  building  codes 
that  meet  the  requirements  of  the 
Executive  Order  and  recommends  their 
use.  Therefore,  the  Agencies  are 
requiring  that  new  construction 
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financed  by  programs  deriving  their 
statutory  firam  the  Consolidated  Farm 
and  Rural  Development  Act,  7  U.S.C. 
1921,  et  seq.,  comply  with  the  seiaooic 
requirements  of  these  model  building 
codes  and  recommending  that  the 
construction  and  hoiising  under 
programs  authorized  by  title  V  of  the 
Housing  Act  of  1949,  as  amended,  42 
U.S.C.  1491,  et  seq.,  scomply  with  the 
seismic  requirements  of  these  model 
building  codes. 

Discassion  of  Cominents 

A  proposed  rule  was  published  in  the 
Fedoral  Register  (60  PR  44283)  on 
August  25, 1995,  providing  for  a  60-day 
comment  period  The  rule  proposed  that 
RHS.  RBS,  RUS  and  FSA  amend  their 
regiilations  regarding  construction  and 
other  development  in  order  to  meet  the 
implementation  requirements  of 
Executive  Order  12699. 

Interested  persons  were  afforded  an 
opportunity  to  comment  and  participate 
in  the  making  of  this  rule.  Due 
consideration  has  been  given  to  the  5 
letters  received  commenting  on  the 
various  aspects  in  the  proposed  rule. 

Three  comments  suggested  that 
development  work  be  designed  and 
constructed  in  accordance  with  the 
seismic  requirements  of  the  most 
recently  adopted  model  building  code. 
After  review  of  the  May  95  National 
Institute  of  Standards  and  Technology 
(NIST)  report.  Comparison  of  the 
Seismic  Provisions  of  Model  Building 
Codes  and  Standards  to  the  1991 
NEHRP  Recommended  Provisions,  this 
regulation  provides  for  the  use  of  the 
most  recently  adopted  model  building 
code  in  the  final  rule.  The  following 
editions  of  the  model  codes  are 
refierenced  in  the  final  rule  as  the 
baseline  or  minimum  for  providing  a 
level  of  seismic  safety  substantially 
equivalent  to  that  provided  by  NEHRP 
Recommended  Provisions: 
—1991 ICBO  Uniform  Btiilding  Code 
—1993  BCXIA  National  Building  Code 
—1992  SBCCI  Standard  Buildii^  Code 

One  comment  recommended  the 
Agency  recognize  the  Council  of 
American'Building  Officials  (CABO) 
One  and  Two  Family  Dwelling  Code 
with  amendments  for  the  purpose  of 
compliance  with  seismic  requirements 
in  addition  to  the  three  model  building 
codes.  Comparison  of  the  CABO  Code 
with  the  1991  NEHRP  provisions  in  the 
NIST  report  found  that  conventional 
light  frame  dwellings  of  two  stories  or 
35  fset  in  height  maximum,  constructed 
under  the  1992  CABO  One  and  Two 
Family  Dwelling  Code  provide  the  same 
level  of  seismic  safety  as  those  designed 
using  the  1991  NEHRP  provisions. 


However,  townhouses  where  the  Av  2 
0.05  will  not  meet  the  level  of  safety 
prescribed  by  the  NEHRP  provisions. 
Also,  dwellings  of  masonry  designed 
using  the  CABO  One  and  Two  Family. 
Dwelling  Code  will  not  provide  a 
similar  level  of  seismic  safety  except 
where  Av  <  0.05.  The  CABO  seismic 
requirements  for  townhouses  and 
masonry  construction  are  not 
comparable  to  those  in  the  NEHRP 
recommended  provisions.  Therefore, 
ICSSC  recommendation  of  model  codes 
appropriate  for  use  does  not  include  the 
CABO  code. 

The  Agency  recognizes  that  the  CABO 
code  is  not  completely  in  compliance 
with  the  NEHRP  recommended 
provisions.  However,  section  509(a)  of 
the  Housing  Act  of  1949,  49  U.S.C. 
1479(a),  requires  the  Secretary  to 
approve  a  residential  building  for 
financing  under  title  V  of  the  Housing 
Act  of  1949  if  the  building  is 
constructed  in  accordance  with  the 
standards  contained  in  any  of  the 
voluntary  national  model  building 
codes.  The  Housing  Act  of  1949  requires 
the  Agency  to  finance  decent,  safe  and 
sanitary  housing,  and  section  4(b)  of  the 
Executive  Order  requires  the  Agency  to 
amend  its  regulations  to  comply  widi 
NEHRP  only  "to  the  extent  permitted  by 
law"  to  reduce  the  hazards  from 
earthquakes.  The  Agency  cannot 
disregard  the  requirements  contained  in 
the  Housing  Act  and  must  continue  to 
finance  dwellings  constructed  in 
accordance  with  CABO.  even  though 
present  CABO  standards  do  not  comply 
with  NEHRP.  However,  it  is  important 
to  design  buildings  according  to 
appropriate  seismic  standards  and 
codes.  Therefore,  the  Agency 
recommends,  but  cannot  require,  that  all 
townhouses  and  masonry  dwellings 
financed  by  the  Rural  Housing  Service 
housing  programs  meet  the  seismic 
requirements  of  one  of  the  voluntary 
national  model  codes  that  provide  a 
level  of  safety  substantially  equivalent 
to  that  intended  by  the  NEHRP 
recommended  provisions.  This  will 
ensure  that  the  Agency  provides  decent, 
safe  and  sanitary  housing  for  its 
borrowers  and  meet  the  intent  of  the 
Executive  Order. 

The  proposed  rule  contained  the 
Agency's  seismic  requirements  for 
single  femily  housing  in  exhibit  N,  of  7 
CFR  part  1924,  subpart  A.  This  exhibit 
has  baen  eliminated  from  the  final  rule 
and  the  single  family  housing  seismic 
requirements  are  included  in  the  body 
of  7  CFR  part  1924,  subpart  A. 

One  comment  suggested  that 
regulations  should  reference  the  1994 
NEHRP  Maps  that  delineate  by  coimties 
geographic  areas  that  are  affected  by  the 


Av  threshold  criteria.  The  ICSSC 
recommendation  of  appropriate  codes 
specifically  states  that  codes  which  are 
substantially  equivalent  to  the  most 
recent  or  immediately  preceding  edition 
of  the  NEHRP  recommended  provisions 
may  be  considered  adequate.  The 
Agency  used  the  1991  NEHRP  Maps  for 
the  proposed  rule.  However,  for  the 
final  rule  the  Agency  used  the  1994 
NEHRP  Maps.  There  is  no  diSBrence  in 
the  1991  and  1994  Av  Maps. 

One  comment  requested  a  definition 
of  the  term  "earthquake  resistant"  in 
fight  of  the  1994  NEHRP  recommended 
provisions  that  state  "prevention  of 
damage  even  in  an  earthquake  event 
with  a  reasonable  probability  of 
occurrence  cannot  be  achieved 
economically  for  most  buildings."  The 
point  of  this  statement  is  that  the 
seismic  safety  provisions  of  our  building 
codes  are  intended  to  prevent  fatalities; 
they  do  not  claim  to  be  able  to  prevent 
property  damage.  A  building 
constructed  to  meet  modem  code 
requirements  is  considered  a  success  if, 
after  the  earthquake,  no  one  has  been 
killed  by.collapse  or  partial  collapse  of 
the  building.  The  building  will  likely  be 
damaged  to  some  extent  and  may,  in 
some  cases,  be  so  badly  damaged  that  it 
is  not  economically  feasible  to  repair. 
Therefore,  in  terms  of  earthquake 
resistance,  the  successful  performance 
of  buildings  designed  and  constructed 
in  accordance  with  seismic  standards 
shows  that  the  life-threatening  effects  of 
a  severe  earthquake  can  be  resisted 
econcMnically.  The  level  of  earthquake 
resistance  provided  by  up-to-date 
seismic  design  codes  and  practices  is 
intended  to  protect  human  life,  not  to 
prevent  damage  to  the  building. 

Finally,  one  comment  suggested  that 
the  proposed  rule  would  drive  up  the 
cost  of  new  construction  in  the  face  of 
dwindling  development  resources  and 
make  new  construction  more  difficult  to 
finance.  This  commenter  also  suggested 
an  alternative,  as  he  stated,  "to  dumping 
large  sums  of  both  private  and  pubUc 
money  into  housing  projects  that  could 
be  shaken  into  rubble  by  an 
earthquake."  This  alternative  suggestion 
would  promote  the  development  of 
housing  that  uses  alternative  building 
materials  that  are  less  expensive  to 
replace  and  more  durable  than  today's 
biiilding  materials.  The  Agency  does  not 
believe  that  this  rule  will  drive  up  the 
cost  of  housing  and  therefore,  did  not 
change  the  final  rule  nor  adopt  the 
suggested  alternative  as  a  result  of  this 
comment. 
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ListofSob|ects 
7  CFR  Part  1924 

Agriculture,  Construction  and  repair, 
Construction  management,  Energy 
conservation.  Housing,  Loan  programs — 
Agricultute,  Low  and  moderate  income 
'  housing. 

7  CFR  Part  1942 

Community  development, 
Conununity  fiacilities.  Loan  programs — 
Housing  and  community  development. 
Loan  security.  Rural  areas.  Waste 
treatment  and  disposal — ^Domestic, 
Water  supply — Domestic. 

7CFRPaitl948 

Business  and  Industry,  Credit. 
Economic  development.  Rural  areas. 

7  CFR  Part  1980 

Loan  programs — ^Agriculture,  Loan 
programs — Business  and  industry — 
Rural  development  assistance.  Loan 
programs— Housing  and  community 
development.  Loan  programs — 
Community  programs — Rural 
development  assistance. 

Therefore,  chapter  XVIII.  title  7,  Code 
of  Federal  Regulations  is  amended  as 
follows: 

PART  1924— CONSTRUCTION  AND 
REPAIR 

1.  The  authority  citation  for  part  1924 
is  revised  to  read  as  follows: 

Authority:  5  U.S.C.  301;  7  U.S.C  1989;  42 
U.S.C  1480. 

Subpart  A— Planning  and  Performing 
Construction  And  OttMr  Dovetopmont 

2.  Section  1924.5  is  amended  by 
adding  paragraph  (d)(4)  to  read  as 
follows: 

1 1924.5    Planning  devetopfnent  work. 

•        •        •        •        • 

(d)*  •  • 

(4)  Except  as  provided  in  paragraphs 
(d)(4)(i)  through  (iii)  of  this  section,  new 
building  construction  and  additions 
shall  be  designed  and  constructed  in 
accordance  with  the  earthquake 
(seismic)  requirements  of  the  appUcable 
Agency's  development  standard 
(building  code).  The  analysis  and  design 
of  structural  systems  and  components 
shall  be  in  accordance  with  applicable 
requirements  of  an  acceptable  model 
building  code. 

(i)  Agricultiual  buildings  that  are  not 
intended  for  human  habitation  are 
exempt  from  these  earthquake  (seismic) 
requirements. 

(ii)  Single  family  conventional  light 
wood  frame  dwellings  of  two  stories  or 
35  feet  in  height  mayiiniim  shall  be 


designed  and  constructed  in  accordance 
with  the  1992  Coimcll  of  American 
Biiilding  Officials  (CABO)  Chie  and  Two 
Family  Dwelling  Code  or  the  latest 
edition. 

(iii)  Single  &mily  housing  of  masonry 
design  and  townhouses  of  wood  frtune 
construction  and  additions  financed 
(either  directly  or  through  a  guarantee) 
under  title  V  of  the  Housing  Act  of  1949 
are  recommended  to  be  designed  and 
constructed  in  accordance  with  the 
earthquake  (seismic)  requirements  of 
one  of  the  building  codes  that  provides 
an  equivalent  level  of  safety  to  that 
contmned  in  the  latest  edition  of  the 
National  Earthquake  Hazard  Reduction 
Program's  (NEHRP)  Recommended 
Provisions  for  the  Development  of 
Seismic  Regulations  for  New  Building 
(NEHRP  Provisions). 

(iv)  Acknowledgment  of  compliance 
with  the  applicable  seismic  safety 
requirements  for  new  construction  will 
be  contained  in  the  certification  of  final 
plans  and  specification  on  die 
appropriate  Agency  Form. 


PART  1942-ASSOCIATIONS       *    -'. 

3.  The  authority  citation  for  part  1942 
is  revised  to  read  as  follows: 

Authority:  5  U.S.C  301;  7  U.S.C.  1989;  16 
U.S.C1005. 

Subpart  A— Community  Facility  Loans 

4.  Section  1942.18  is  amended  by 
adding  paragraph  (d)(17)  to  read  as 
follows:  .;         /--  - 

$1942.18    Community  Facilities— Planning, 
Bidding,  Contracting,  Constructing. 

*        •        •  ■  "  •        • 

(d)*  •  * 

(17)  Seismic  safety,  (i)  All  new 
building  construction  shall  be  designed 
and  constructed  in  accordance  with  the 
seismic  provisions  of  one  of  the 
following  model  building  codes  or  the 
latest  edition  of  that  code  providing  an 
equivalent  level  of  safety  to  that  ..>..  *• 
contained  in  latest  edition  of  the 
National  Earthquake  Hazard  Reduction 
Program's  (NEHRP)  Recommended 
Provisions  for  the  Development  of 
Seismic  Regulations  for  New  Building 
(NEHRP  Provisions): 

(A)  1991  International  Conference  of 
Building  Officials  (ICBO)  Uniform 
Building  Code; 

(B)  1993  Building  Officials  and  Code 
Administrators  International,  Inc. 
(BOCA)  National  Building  Code;  or 

(C)  1992  Amendments  to  the  Southern 
Building  Code  Congress  International 
(SBCQ)  Standard  Building  Code. 

(ii)  The  date,  signatiu^,  and  seal  of  a 
registered  architect  or  engineer  and  the 


identification  and  date  of  the  model 
building  code  on  the  plans  and 
specifications  will  be  evidence  of 
compliance  with  the  seismic 
requirements  of  the  appropriate 
building  code. 


PART  194e-AURAL  DEVELOPMENT 

5.  The  authority  citation  for  part  1948 
is  revised  to  read  as  follows: 

Authority:  7  U.S.C  1989. 

Subpart  C— tntarmsdiary  Relsnding 
Program  (IRP) 

6.  Section  1948.117  is  amended  by 
adding  paragraph  (d)  to  read  as  follows: 

$1948.117    Other  regulatory  rsquiremants. 

(d)  Seismic  safety  of  new  building 
construction.  (1)  The  Intermediary 
Relending  Program  is  subject  to  the 
provisions  of  Executive  Oirder  12699 
that  requires  each  Federal  agency 
assisting  in  the  financing,  through 
Federal  grants  or  loans,  or  guaranteeing 
the  financing,  through  loan  or  mortgage 
insurance  programs,  of  newly 
constructed  buildings  to  assure 
appropriate  consideration  of  seismic 
safety. 

(2)  All  new  buildiQgs  shall  b# 
designed  and  constructed  in  accordance 
with  the  seismic  provisions  of  one  of  the 
following  model  building  codes  or  the 
latest  edition  of  that  code  providing  an 
equivalent  level  of  safety  to  that 
contained  in  the  latest  edition  of  the 
National  Earthquake  Hazard  Reduction 
Program's  (NEHRP)  Recommended 
Provisions  for  the  Development  of 
Seismic  Regulations  for  New  Building 
(NEHRP  Provisions): 

(i)  1991  International  Conference  of 
Building  Officials  (ICBO)  Uniform 
Building  Code; 

(ii)  1993  Building  Officials  and  Code 
Administrators  International,  Inc. 
(BOCA)  National  Building  Code;  or 

(iii)  1992  Amendments  to  the 
Southern  Building  Code  Congress 
International  (SBCCI)  Standard  Building 
Code. 

(3)  The  date,  signatiue,  and  seal  of  a 
registered  architect  or  engineer  and  the 
identification  and  date  of  the  model 
building  code  on  the  plans  and 
specifications  will  be  evidence  of 
compliance  with  the  seismic 
requirements  of  the  appropriate 
building  code. 

PART  1980— GENERAL 

7.  The  authority  citation  for  part  1980 
is  revised  to  read  as  follows: 


Vt 
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Authorttjr:  5  U.S.C  301;  7  U.S.C  19B9;  7 
U.S.C  4201  note:  42  U.S.C  1480. 

Subpart  A— Qenerai 

8.  Section  1980.48  is  added  to  read  as 
follows: 

f198a48   Seismic  safety  of  new  bulMIng 
construction. 

(a)  The  guaranteed  loan  programs  are 
subject  to  the  provisions  of  Executive 
Order  12699  which  requires  eacli . 
Federal  agency  assisting  in  the 
financing,  through  Federal  grants  or 
loans,  or  guaranteeing  the  financing, 
through  loan  or  mortgage  insurance 
programs ,  of  newly  constructed 
buildings  to  assure  appropriate 
consideration  of  seismic  safety. 

(b)  All  new  bmldings  shall  be 
designed  and  constructed  in  accordance 
with  the  seismic  provisions  of  one  of  the 
following  model  building  codes  or  the 
latest  edition  of  that  code  providing  an 
equivalent  level  of  safety  to  that 
contained  in  the  latest  edition  of  the 
National  Earthquake  Hazard  Reduction 
Program's  (NEHRP)  Recommended 
Provisions  for  the  Development  of 
Seismic  Regulations  for  New  Building 
(NEHRP  Provisions): 

(1)  1991  International  Conference  of 
Building  Officials  (ICBO)  Uniform 
Building  Code; 

(2)  1993  Building  Officials  and  Code 
Administrators  Intemation^,  Inc. 
(BOCA)  National  Building  Code;  or 

(3)  1992  Amendments  to  the  Southern 
Bmlding  Code  Congress  International 
(SBCO)  Standard  Building  Code. 

(c)  The  date,  signatiue,  and  seal  of  a 
registered  architect  or  engineer  and  the 
identification  and  date  of  the  model 
building  code  on  the  plans  and 
specifications  will  be  evidence  of 
compliance  with  the  seismic 
requirements  of  the  appropriate 
building  code. 

Dated:  October  21, 1996. 
JiU  Long  Thompson, 
Under  Secretary,  Rural  Development. 

E)ated:  October  15, 1996. 
Eugene  Mooe, 

Under  Secretary,  Farm  and  Foreign 
Agricultural  Services. 

[FR  Doc.  96-31426  Filed  12-10-96;  8:45  am) 
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NUCLEAR  REGULATORY 
COMMISSION 

10  CFR  Parts  21, 50. 52;  54  and  100 

nN  3150^093 

Reactor  Site  Crftarla  including  Seismic 
and  Earthquake  Engineering  Criteria 
for  Nudear  Power  Plants 

agency:  Nuclear  Regulatory 
Commission. 

ACTION:  Final  rule. 

SUMMARY:  The  Nuclear  Regulatory 
Commission  (NRC)  is  amending  its 
regulations  to  update  the  criteria  used  in 
decisions  regarding  power  reactor  siting, 
including  geologic,  seismic,  and 
earthquake  engineering  considerations 
for  future  nuclear  power  plants.  The 
rule  allows  NRC  to  benefit  from 
experience  gained  in  the  application  of 
the  procedures  and  methods  set  forth  in 
the  current  regulation  and  to 
incorporate  the  rapid  advancements  in 
the  earth  sciences  and  earthquake 
engineering.  This  rule  primarily  consists 
of  two  separate  changes,  namely,  the 
source  term  and  dose  considerations, 
and  the  seismic  and  earthquake 
engin^ring  considerations  of  reactor 
siting.  The  Commission  also  is  denying 
the  remaining  issue  in  petition  (PRM- 
50-20)  filed  by  Free  Environment,  Inc. 
et  al. 

EFFECTIVE  DATE:  January  10. 1997. 

FOR  FURTHER  INFORMATION  CONTACT:  Dr. 
Andrew  J.  Murphy,  Office  of  Nuclear 
Regulatory  Research,  U.S.  Nuclear 
Regulatory  Commission,  Washington, 
DC  20555-0001,  telephone  (301)  415- 
6010,  concerning  the  seismic  and 
earthquake  engineering  asp>ects  and  Mr. 
Charles  E.  Ader,  Office  of  Nuclear 
Regulatory  Research,  U.S.  Nuclear 
Regulatory  Commission,  Washington, 
DC  20555-0001,  telephone  (301)  415- 
5622,  concerning  other  siting  aspects. 

SUPPLEMENTARY  INFORMATION: 

I.  Background, 
n.  Objectives, 
m.  Genesis. 

IV.  Alternatives. 

V.  Major  Changes. 

A  Reactor  Siting  Criteria  (Nonseismic). 
B.  Seismic  and  Earthquake  Engineering 
Criteria. 
VL  Related  Regulatory  Guides  and  Standard 

Review  Plan  Sections. 
Vn.  Future  Regulatory  Action. 
Vin.  Referenced  Documents. 
DC  Summary  of  Comments  on  the  Proposed 
Regulations. 
A  Reactor  Siting  Criteria  (Nonseismic). 


B.  Seismic  and  Earthquake  Engineering 

Criteria. 
X.  Small  Business  Regulatory  Enforcement 

Fairness  Act 
XL  Finding  of  No  Significant  Environmental 

Impact:  Availability. 
Xn.  Paperwork  Reduction  Act  Statement . 
Xm.  Regulat(Ky  Analysis. 

XIV.  Regulatory  FlexibiUty  Certification. 

XV.  Backfit  Analysis. 

L  Background 

The  present  regulation  regarding 
reactor  site  criteria  (10  CFR  Part  100) 
was  promulgated  April  12, 1962  (27  FR 
3509).  NRC  staff  gtiidance  on  exclusion 
area  and  low  population  zone  sizes  as 
well  as  population  density  was  issued 
in  Regulatory  Guide  4.7,  "General  Site 
Suitability  Qiteria  for  Nuclear  Power 
Stations,"  published  for  comment  in 
September  1974.  Revision  1  to  this 
guide  was  issued  in  November  1975.  On 
Jime  1, 1976,  the  Public  Interest 
Research  Group  (PKG)  filed  a  petition 
for  rulemaking  (PRM-100-2)  requesting 
that  the  NRC  incorporate  minimum 
exclusion  area  and  low  population  zone 
distances  and  population  density  limits 
into  the  regulations.  On  April  28, 1977, 
Free  Environment,  Inc.  et  al.,  filed  a 
petition  for  rulemaking  (PRM-50-20). 
The  remaining  issue  of  this  petition 
requests  that  the  central  Iowa  nuclear 
project  and  other  reactors  be  sited  at 
least  40  miles  from  major  population 
centers.  In  August  1978,  the 
Commission  directed  the  NRC  staff  to 
develop  a  general  policy  statement  on 
nuclear  power  reactor  siting.  The 
"Report  of  the  Siting  PoUcy  Task  Force" 
(NUREG-0625)  was  issued  in  August 
1979  and  provided  recommendations 
regarding  siting  of  future  nuclear  power 
reactors.  In  the  1980  Authorization  Act 
for  the  NRC,  the  Congress  directed  the 
NRC  to  decouple  siting  fitjm  design  and 
to  specify  demographic  criteria  for 
siting.  Chi  July  29, 1980  (45  FR  50350), 
the  NRC  issued  an  Advance  ^Iotice  of 
Proposed  Rulemaking  (ANPRM) 
regarding  revision  of  the  reactor  site 
criteria,  which  discussed  the 
recommendations  of  the  Siting  Policy 
Task  Force  and  sought  pubUc 
comments.  The  proposed  rulemaking  ^ 
was  deferred  by  the  Commission  in 
December  1981  to  await  development  of 
a  Safety  Goal  and  improved  research  on 
accident  source  terms.  On  August  4, 
1986  (51  FR  23044),  the  NRC  issued  its 
PoUcy  Statement  on  Safety  Goals  that 
stated  quantitative  health  objectives 
with  regard  to  both  prompt  and  latent 
cancer  fatality  risks.  On  December  14,- 
1988  (53  FR  50232),  the  NRC  denied 
PRM-100-2  on  the  basis  that  it  would 
lumecessarily  restrict  NRC's  regulatory 
siting  policies  and  would  not  result  in 
a  substantial  increase  in  the  overall 
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protecticHi  of  the  public  health  and 
safety.  The  Commission  is  addressing 
the  remaining  issue  in  PRM-60-20  as 
part  of  this  rulemaking  action. 

Appendix  A,  '^Seismic  and  Geologic 
Siting  Criteria  for  Nuclear  Power 
Plants."  to  10  CFR  Part  100  was 
originally  issued  as  a  proposed 
regulation  on  November  25, 1971  (36  FR 
22601),  published  as  a  final  regulation 
on  November  13,  1973  (38  FR  31279), 
and  became  effective  on  December  13, 
1973.  There  have  been  two  amendments 
to  10  CFR  Part  100.  Appendix  A.  The 
first  amendment,  issued  November  27, 
1973  (38  FR  32575),  corrected  the  final 
regulation  by  adding  the  legend  under 
the  diagram.  The  second  amendment 
resulted  from  a  petition  for  rulemaking 
(PRM  100-1)  requesting  that  an  opinion 
be  issued  that  would  interpret  and 
clarify  Appendix  A  writh  respect  to  the 
determination  of  the  Safe  Shutdown 
Earthquake.  A  notice  of  filing  of  the 
petition  was  published  on  May  14. 1975 
(40  FR  20983).  The  substance  of  the 
petitioner's  proposal  was  accepted  and 
published  as  an  immediately  effective 
final  regulation  on  January  10,  1977  (42 
FR  2052). 

The  first  proposed  revision  to  these 
regulations  was  published  for  public 
comment  on  October  20,  1992,  (57  FR 
47802).  The  availability  of  the  five  draft 
regulatory  guides  and  the  standard 
review  plan  section  that  were  developed 
to  provide  guidance  on  meeting  the 
proposed  regulations  was  published  on 
November  25.  1992,  (57  FR  55601).  The 
comment  period  for  the  proposed 
regulations  was  extended  two  times. 
First,  the  NRC  staff  initiated  an 
extension  (58  FR  271;  January  5, 1993) 
from  February  17. 1993  to  March  24, 
1993.  to  be  consistent  with  the  comment 
period  on  the  draft  regulatory  guides 
and  standard  review  plan  section. 
Second,  in  response  to  a  request  from 
the  pubUc.  the  comment  period  was 
extended  to  Jime  1. 1993  (58  FR  16377; 
March  26, 1993). 

The  second  proposed  revision  to  these 
regulations  was  pubUshed  for  public 
comment  on  October  17, 1994  (59  FR 
52255).  The  NRC  stated  on  February  8, 
1995,  (60  FR  7467)  that  it  intended  to 
extend  the  comment  period  to  allow 
interested  persons  adequate  time  to 
provide  comments  on  staff  guidance 
documents.  On  February  28, 1995,  the 
availability  of  the  five  draft  regulatory 
guides  and  three  standard  review  plan 
sections  that  were  developed  to  provide 
guidance  on  meeting  the  proposed 
regulations  was  published  (60  FR 
10880)  and  the  comment ^riod  for  the 
proposed  rule  was  extended  to  May  12, 
1995  (60  ra  10810). 


n.  Obiectives  __.  ..^.  =  -.lyrtj 

The  objectives  of  this  regulatory  ■*  ^^  • 
action  are  to^ 

1.  State  basic  site  criteria  for  future 
sites  that,  based  upon  experience  and 
importance  to  risk,  h&ve  been  shown  as 
key  to  protecting  public  health  and 
safety; 

2.  f^vide  a  stable  regulatory  basis  for 
seismic  and  geologic  siting  and      ^  -- 
appUcable  eulhquake  engineering 
design  of  future  nuclear  power  plants 
that  will  update  and  clarify  regulatory 
requirements  and  provide  a  flexible 
structure  to  permit  consideration  of  new 
technical  understandings;  and 

3.  Relocate  source  term  and  dose 
requirements  that  apply  primarily  to 
plant  design  into  10  CFR  Part  50. 

fli.  Genesis  ;   '    ^ 

». 

The  regulatory  action  reflects  changes 
that  are  intended  to  (1)  benefit  from  the 
experience  gained  in  applying  the 
existing  regulation  and  from  research; 
(2)  resolve  interpretive  questions;  (3) 
provide  needed  regulatory  flexibihty  to 
incorporate  state-of-the-art 
improvements  in  the  geosciences  and 
earthquake  engineering;  and  (4)  simplify 
the  langviage  to  a  more  "plain  EhgUsh" 
text. 

The  new  requirements  in  this 
rulemaking  apply  to  applicants  who 
apply  for  a  construction  permit, 
operating  license,  preliminary  design 
approval,  final  design  approval, 
manufacturing  license,  early  site  permit, 
design  certification,  or  combined  Ucense 
on  or  after  the  effective  date  of  the  final 
regulations.  However,  for  those 
operating  license  applicants  and  holders 
whose  construction  permits  were  issued 
prior  to  the  effective  date  of  this  final 
regulation,  the  reactor  site  criteria  in  10 
CFR  Part  100,  and  the  seismic  and  ■       * 
geologic  siting  criteria  and  the 
earthquake  engineering  criteria  in 
Appendix  A  to  10  CFR  Part  100  would 
continue  to  apply  in  all  subsequent 
proceedings,  including  license 
amendments  and  renewal  of  operating 
hcenses  pursuant  to  10  CFR  Part  54. 

Criteria  not  associated  with  the 
selection  of  the  site  or  establishment  of 
the  Safe  Shutdown  Earthquake  Ground 
Motion  (SSE)  have  been  placed  in  10 
CFR  Part  50.  This  action  is  consistent 
with  the  location  of  other  design       ^    .■■ 
requirements  in  10  CFR  Part  50. 

Because  the  revised  criteria  presented 
in  this  final  regulation  does  not  apply  to 
existing  plants,  the  hcensing  bases  for 
existing  nuclear  power  plants  must 
remain  a  part  of  the  regulations. 
Therefore,  the  non-seismic  and  seismic 
reactor  site  criteria  for  current  plants  is 
retained  as  Subpart  A  and  Appendix  A 


to  10  CFR  Part  100,  respectively.  The 
revised  reactor  site  criteria  is  added  as 
Subpart  B  in  10  CFR  Part  100  and 
applies  to  site  applications  received  on 
or  after  the  effective  date  of  the  final 
regulations.  Non-seismic  site  criteria  is 
added  as  a  new  §  100.21  to  Subpart  B  in 
10  CFR  Part  100.  The  criteria  on  seismic 
and  geologic  siting  is  added  as  a  new 
§  100.23  to  Subpart  B  in  10  CFR  Part 
100.  The  dose  calculations  and  the 
earthquake  engineering  criteria  is 
located  in  10  CFR  Part  50  (§  50.34(a)  and 
Appendix  S,  respectively).  Because 
Appendix  S  is  not  self  executing, 
appUcable  sections  of  Part  50  (§  50.34 
and  §  50.54)  are  revised  to  reference 
Appendix  S.  The  regulation  also  makes 
conforming  amendments  to  10  CFR 
Parts  21,  50,  52,  and  54.  Sections  21.3, 
50.49(b)(1).  50.65(b)(1),  52.17(a)^),  and 
54.4(a)(l)(iii)  are  amended  to  reflect 
changes  in  §  50.34(a)(1)  and  10  CFR  Part 
100. 

IV.  Alternatives 

The  first  ahemative  considered  by  the 
Commission  was  to  continue  using 
current  regulations  for  site  suitability 
determinations.  This  is  not  considered 
an  acceptable  alternative.  Accident 
source  terms  and  dose  calculations 
currently  primarily  influence  plant 
design  requirements  rather  than  siting. 
It  is  desirable  to  state  basic  site  criteria 
which,  through  importance  to  risk,  have 
been  shown  to  be  key  to  assuring  public 
health  and  safety.  Further,  significant 
advances  in  imderstanding  severe 
accident  behavior,  including  fission 
product  release  and  transport,  as  well  as 
in  the  earth  sciences  and  in  earthquake 
engineering  have  taken  place  since  the 
promulgation  of  the  present  regiilation 
and  deserve  to  be  reflected  in  the 
regulations. 

The  second  alternative  considered 
was  replacement  of  the  existing 
regulation  with  an  entirely  new 
regulation.  This  is  not  an  acceptable 
alternative  because  the  provisions  of  the 
existing  regulations  form  part  of  the 
hcensing  bases  for  many  of  the 
operating  nuclear  power  plants  and 
others  that  are  in  various  stages  of 
obtaining  operating  licenses.  Therefore, 
these  provisions  should  remain  in  force 
and  effect. 

The  approach  of  estabUshing  the 
revised  requirements  in  new  sections  to 
10  CFR  Part  100  and  relocating  plant 
design  requirements  to  10  CFR  Part  50 
while  retaining  the  existing  regulation 
was  chosen  as  the  best  alternative.  The 
public  will  benefit  from  a  clearer,  more 
uniform,  and  more  consistent  Ucensing 
process  that  incorporates  updated 
information  and  is  subject  to  fewer 
interpretations.  The  NRC  staff  will 
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benefit  from  improved  regulatory 
implementation  (both  tedbnical  and 
legal),  fewer  interpretive  debates,  and 
increased  regulatory  flexibility.. 
Applicants  will  derive  the  same  benefits 
in  addition  to  avoiding  licensing  delays 
caused  by  unclear  regulatory 
requirements. 

V.  Major  Changes 

A,  Reactor  Siting  Criteria  (Nonseismic) 

Since  promulgation  of  the  reactor  site 
criteria  in  1962,  the  Commission  has 
approved  more  than  75  sites  for  nuclear 
power  reactors  and  has  had  an 
opportimity  to  review  a  number  of 
others.  In  addition,  light-water 
commercial  power  reactors  have 
accumulated  about  2000  reactor-years  of 
operating  experience  in  the  United 
States.  As  a  result  of  these  site  reviews 
and  operational  experience,  a  great  deed 
of  insight  has  been  gained  regarding  the 
design  and  op>eration  of  nuclear  power 
plants  as  well  as  the  site  factors  that 
influence  risk.  In  addition,  an  extensive 
research  effort  has  been  conducted  to 
understand  accident  phenomena, 
including  fission  product  release  and 
transport.  This  extensive  operational 
experience  together  with  the  insights 
gained  from  recent  severe  accident 
research  as  well  as  numerous  risk 
studies  on  radioactive  material  releases 
to  the  environment  under  severe 
accident  conditions  hav'e  all  confirmed 
that  present  commercial  power  reactor 
design,  construction,  operation  and 
siting  is  expected  to  effectively  limit 
risk  to  the  public  to  very  low  levels. 
These  risk  studies  include  the  early 
"Reactor  Safety  Study"  (WASH-1400), 
published  in  1975,.niany  Probabilistic 
Risk  Assessment  (PRA)  studies 
conducted  on  individual  plants  as  well 
as  several  sp>ecialized  studies,  and  the 
recent  "Severe  Accident  Risks:  An 
Assessment  iar  Five  U.S.  Nudear  Power 
Plants."  (NUREG-1150),  issued  in  1990. 
Advanced  reactor  designs  currently 
under  review  are  expected  to  result  in 
even  lower  risk  and  improved  safety 
compared  to  existing  plants.  Hence,  the 
substantial  base  of  knowledge  regarding 
power  reactor  siting,  design, 
construction  and  operation  reflects  that 
the  primary  factors  that  determine 
public  health  and  safety  are  the  reactor 
design,  construction  and  operation. 

Siting  factors  and  criteria,  however, 
are  important  in  assiuing  that 
radiological  doses  from  normal 
operation  and  postulated  accidents  will 
be  acceptably  low,  that  natxiral 
phenomena  and  pot«itial  man-made 
hazards  will  be  appropriately  accounted 
for  in  the  design  of  the  plant,  that  site 
characteristics  are  such  that  adequate 


security  measures  to  protect  the  plant 
can  be  developed,  and  that  physical 
characteristics  imique  to  the  proposed 
site  that  could  poee  a  significant 
impediment  to  the  development  of 
emergency  plans  are  identified.  The 
Commission  has  also  had  a  long 
standing  poUcy  of  siting  reactors  away 
from  densely  populated  centers,  and  is 
continuing  this  policy  in  this  rule. 

The  Commission  is  incorporating 
basic  reactor  site  criteria  in  this  rule  to 
accomplish  the  above  purposes.  The 
Commission  is  retaining  source  term 
and  dose  calciilations  to  verify  the 
adequacy  of  a  site  for  a  specific  plant, 
but  source  term  and  dose  calculations 
are  relocated  to  Part  50,  since 
experience  has  shown  that  these 
calculations  have  tended  to  influence 
plant  design  aspects  such  as 
containment  leak  rate  or  filter 
performance  rather  than  siting.  No 
specific  source  term  is  referenced  in 
Part  50.  Rather,  the  source  term  is 
required  to  be  one  that  is  "*  *  * 
assumed  to  result  in  substantial 
meltdown  of  the  core  with  subsequent 
release  into  the  containment  of 
appreciable  quantities  of  fission 
products."  Hence,  this  guidance  can  be 
utilized  with  the  source  term  ciurently 
used  for  light- water  reactors,  or  used  in 
conjimction  with  revised  accident 
soince  terms. 

The  relocation  of  source  term  and 
dose  calculations  to  Part  50  represent  a 
partial  decoupling  of  siting  from 
accident  source  term  and  dose 
calculations.  The  siting  criteria  are 
envisioned  to  be  utilized  together  with 
standardized  plant  designs  whose 
featiues  will  be  certified  in  a  separate 
design  certification  rulemaking 
pro(»dvue.  Each  of  the  standardized 
designs  will  specify  an  atmospheric 
dilution  factor  that  would  be  required  to 
be  met,  in  order  to  meet  the  dose  criteria 
at  the  exclusion  area  boundary.  For  a 
given  standardized  design,  a  site  having 
relatively  poor  dispersion 
characteristics  would  require  a  larger 
exclusion  area  distance  than  one  having 
good  dispersion  characteristics. 
Additional  design  features  would  be 
discouraged  in  a  standardized  design  to 
compensate  for  otherwise  poor  site 
conditions. 

Although  individual  plant  tradeoffis 
will  be  discouraged  for  a  given 
standardized  design,  a  different 
standardized  design  could  require  a 
different  atmospheric  dilution  factor. 
For  custom  plants  that  do  not  involve  a 
standardized  design,  the  soiuce  term 
and  dose  criteria  will  continue  to 
provide  assurance  that  the  site  is 
acceptable  tot  the  proposed  design. 


Rationale  for  Individual  Criteria 

(A)  Exclusion  Area.  An  exclusion  area 
surroundii^  the  immediate  vicinity  of 
the  plant  has  been  a  requirement  for 
siting  power  reactors  from  the  very 
beginning.  This  area  provides  a  high 
degree  of  protection  to  the  public  from 
a  variety  of  potential  plant  accidents 
and  also  affords  protection  to  the  plant 
from  potential  man-related  hazards.  The 
Commission  considers  an  exclusion  area 
to  be  an  essential  feature  of  a  reactor  site 
and  is  retaining  this  requirement,  in  Part 
50,  to  verify  that  an  applicant's 
proposed  exclusion  area  distance  is 
adequate  to  assure  that  the  radiological 
dose  to  an  individual  will  be  acceptably 
low  in  the  event  of  a  postulated 
accident.  However,  as  noted  above,  if 
soiuce  term  and  dose  calculations  are 
used  in  conjunction  with  standardized 
designs,  unlimited  plant  UadeoSs  to 
compensate  for  poor  site  conditions  will 
not  be  permitted.  For  plants  that  do  not 
involve  standardized  designs,  the  source 
term  and  dose  calculations  will  provide 
assurance  that  the  site  is  acceptable  for 
theproposed  design. 

The  present  regulation  requires  that 
the  exclusion  area  be  of  siich  size  that 
an  individual  located  at  any  point  on  its 
boimdary  for  two  hours  immediately 
following  onset  of  the  postulated  fi^on 
product  release  would  not  receive  a 
total  radiation  dose  in  excess  of  25  rem 
to  the  whole  body  or  300  rem  to  the 
thyroid  gland.  A  footnote  in  the  present 
regulation  notes  that  a  whole  body  dose 
of  25  rem  has  been  stated  to  correspond 
numerically  to  the  once  in  a  lifetime 
accidental  or  emergency  dose  to 
radiation  workers  which  could  be 
disregarded  in  the  determination  of 
their  radiatioD  exposure  status  (NBS 
Handbook  69  dated  June  5. 1959). 
However,  the  same  footnote  also  clearly 
states  that  the  Commission's  use  of  this 
value  does  not  imply  that  it  considers  it 
to  be  an  acceptable  limit  for  an 
emergency  dose  to  the  pubUc  under 
accident  conditions,  but  only  that  it 
represents  a  reference  value  to  be  used 
for  evaluating  plant  features  and  site 
characteristics  intended  to  mitigate  the 
radiological  consequences  of  accidents 
in  order  to  provide  assurance  of  low  rid: 
to  the  pubUc  under  postulated 
accidents.  The  Commission,  based  upon 
extensive  experience  in  applying  this 
criterion,  and  in  recognition  of  the 
conservatism  of  the  assumptions  in  its 
application(a  large  fission  product 
release  within  containment  associated 
with  major  core  damage,  maximum 
allowable  containment  leak  rate,  a 
postulated  single  failure  of  any  of  the 
fission  product  cleanup  systems,  such 
as  the  containment  sprays,  adverse  site 
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meteorological  (fisperrioa 

characteristics,  an  individual  presumed 
to  be  located  at  the  boundary  of  the 
exclusion  area  at  the  centerUoe  of  the 
plume  for  two  hours  without  protective 
actions),  believes  that  this  criterion  has 
clearly  resulted  in  an  adequate  level  of 
protection.  As  an  illustration  of  the 
conservatism  of  this  assessment,  the 
maximum  whole  body  dose  received  by 
an  actual  individual  during  the  Three 
Mile  Island  accident  in  March  1979, 
which  involved  major  core  damage,  was 
estimated  to  be  about  0.1  rem. 

The  proposed  rule  considered  two 
changes  in  this  area. 

First,  the  Commission  proposed  that 
the  use  of  different  doses  for  the  whole 
body  and  thyroid  gland  be  replaced  by 
a  single  value  of  25  rem,  total  effective 
dose  equivalent  (TEDE). 

The  proposed  use  of  the  total  effective 
dose  equivalent,  or  TEDE,  was  noted  as 
being  consistent  with  Part  20  of  the 
Commission's  regulations  and  was  also 
based  upon  two  considerations.  First, 
since  it  utilizes  a  risk  consistent 
methodology  to  assess  the  radiological 
impact  of  all  relevant  nucUdes  upon  all 
body  organs,  use  of  TEDE  promotes  a 
uniformity  and  consistency  in  assessing 
radiation  risk  that  may  not  exist  with 
the  separate  whole  body  and  thyroid 
organ  dose  values  in  the  present 
regulation.  Second,  use  of  TEDE  lends 
itself  readily  to  the  application  of 
updated  accident  soiirce  terms,  which 
can  vary  not  only  with  plant  design,  but 
in  whi(^  additional  nuclides,  besides 
the  noble  gases  and  iodine  are  predicted 
to  be  released  into  containment. 

The  Commission  considered  the 
current  dose  criteria  of  25  rem  whole 
body  and  300  rem  thyroid  widi  the 
intent  of  selecting  a  TEDE>numerical 
value  equivalent  to  the  risk  implied  by 
the  current.do8e  criteria.  The 
Commission  proposed  to  use  the  risk  of 
latent  cancer  fotality  as  the  appropriate 
risk  measure  since  quantitative  health 
objectives  (QHOs)  for  it  have  been 
established  in  the  Commissicm's  Safety 
Goal  policy.  Although  the 
supplementary  information  in  the 
proposed  nile  noted  that  the  current 
dose  criteria  are  equivalent  in  risk  to  27 
rem  TEDE,  the  Commission  proposed  to 
use  25  rem  TEDE  as  the  dose  criterion 
for  plant  evaluation  purposes,  since  this 
value  is  essentially  the  same  level  of 
risk  as  the  current  criteria. 

However,  the  Conunission  specifically 
requested  comments  on  whether  the 
current  dose  criteria  should  be  modified 
to  utilize  the  total  effective  dose 
eqiiivalent  or  TEDE  concept,  whether  a 
TEDE  value  of  25  rem  (consistent  with 
latent  cancer  fatality),  or  34  rem 
(consistent  with  latent  cancer 


incidence),  or  some  other  value  should 
be  used,  and  whether  the  dose  criterion 
should  also  include  a  "capping" 
limitation,  that  is,  an  additional 
requirement  that  the  dose  to  any 
individual  organ  not  be  in  excess  of 
some  fraction  of  the  total. 

Based  on  the  comments  received, 
there  was  a  general  consensus  that  the 
use  of  the  TEDE  concept  was 
appropriate,  and  a  nearly  unanimous 
opinion  that  no  organ  "capjiing"  dose 
was  required,  since  the  TEDE  concept 
provided  the  appropriate  ri^  weighting 
for  all  body  organs. 

With  regard  to  the  value  to  be  used  as 
the  dose  criterion,  a  number  of 
comments  were  received  that  the  ,> ' 
proposed  value  of  25  rem  TEDE     „    ..  • 
represented  a  more  restrictive  criterion 
than  the  current  values  of  25  rem  whole 
body  and  300  rem  to  the  thyroid  gland. 
These  commenters  noted  that  the  use  of 
organ  weighting  factors  of  1  for  the 
whole  body  and  0.03  for  the  thyroid  as 
given  in  10  CFR  Fart  20,  would  yield  a 
value  of  34  rem  TEDE  for  whole  body 
and  thyroid  doses  of  25  and  300  rem, 
respectively.  This  is  because  the  organ 
weighting  factors  in  10  CFR  Part  20 
include  other  effects  (e.g.,  genetic)  in 
addition  to  latent  cancer  fatality. 

After  careful  consideration,  tne 
Commission  has  decided  to  adopt  a 
value  of  25  rem  TEDE  as  the  dose 
acceptance  criterion  for  the  final  rule. 
The  bases  for  this  decision  follows. 
First,  the  Commission  has  generally 
based  its  regulations  on  the  risk  of  latent 
cancer  fatality.  Although  a  numerical 
calculation  would  lead  to  a  value  of  27 
rem  TEDE,  as  noted  in  the  discussion 
that  accompanied  the  proposed  rule,  the 
Commission  concludes  that  a  Value  of 
25  rem  is  sufficiently  close,  and  that  the 
use  of  27  rather  than  25  implies  an 
unwarranted  numerical  precision.  In 
addition,  in  terms  of  occupational  dose. 
Part  20  also  permits  a  once-in-a-lifetime 
plaimed  special  dose  of  25  rem  TEDE. 
In  addition,  EPA  guidance  sets  a  limit 
of  25  rem  TEDE  for  workers  performing 
emergency  service  such  as  lifesaving  or 
protection  of  large  populations.  While 
the  Commission  does  not,  as  noted 
above,  regard  this  dose  value  as  one  that 
is  acceptable  for  members  of  the  public 
under  accident  conditions,  it  provides  a 
useful  perspective  with  regard  to  doses 
that  ought  not  to  be  exceeded,  even  for 
radiation  workers  under  emergency 
conditions. 

The  argiunent  that  a  criterion  of  25 
rem  TEDE  in  conjimction  with  the  organ 
weighting  iact<»8  of  10  CFR  Part  20  for 
its  calculation  represents  a  tightening  of 
the  dose  criterion,  while  true  in  theory, 
is  not  true  in  practice.  A  review  of  the 
dose  analyses  for  operating  plants  has 


shown  that  the  thyroid  dose  limit  of  300 
rem  has  been  the  limiting  dose  criterion 
in  licensing  reviews,  and  that  all 
operating  plants  would  be  able  to  meet 
a  dose  criterion  of  25  rem  TEDE.  Hence, 
the  Commission  concludes  that,  in 
practice,  use  of  the  organ  weighting 
factors  of  Part  20  together  with  a  dose 
criterion  of  25  rem  TEDE,  represents  a 
relaxation  rather  than  a  tightening  of  the 
dose  criterion.  In  adopting  this  value,, 
the  Commission  also  rejects  the  view, 
advanced  by  some,  that  the  dose 
calculation  is  merely  a  "reference" 
value  that  bears  no  relation  to  what 
might  be  experienced  by  an  actual 
person  in  an  accident.  Although  the 
Commission  considers  it  highly  unlikely 
that  an  actual  person  would  receive 
such  a  dose,  because  of  the  conservative 
and  stylized  assumptions  employed  in 
its  calculation,  it  is  conceivable. 

Hie  second  change  proposed  in  this 
area  was  in  regard  to  the  time  period 
that  a  hypothetical  individual  is 
assimied  to  be  at  the  exclusion  area 
boundary.  While  the  duration  of  the 
time  period  remains  at  a  value  of  two 
hours,  the  proposed  rule  stated  that  this 
time  period  not  be  fixed  in  regard  to  the 
appearance  of  fission  products  within 
containment,  but  that  various  two-hour 
periods  be  examined  with  the  objective 
that  the  dose  to  an  individual  not  be  in 
excess  of  25  rem  TEDE  for  any  two-hour 
period  after  tha  appearance  of  fission 
products  within  containment.  The 
Commission  proposed  this  change  to 
reflect  improved  understanding  of 
fission  product  release  into  the 
containment  under  severe  accident 
conditions.  For  an  assumed 
instantaneous  release  of  fission 
products,  as  contemplated  by  the 
present  rule,  the  two  hour  period  that 
commences  with  the  onset  of  the  fission 
product  release  clearly  results  in  the 
highest  dose  to  an  individual  offsite. 
Improved  understanding  of  severe 
accidents  shows  that  fission  product 
releases  to  the  containment  do  not  occur 
instantaneously,  and  that  the  bulk  of  the 
releases  may  not  take  place  for  about  an 
hour  or  more.  Hence,  the  two-hour 
period  conmiencing  with  the  onset  of 
fission  product  release  may  not 
represent  the  highest  dose  that  an 
individual  could  be  exposed  to  over  any 
two-hour  period.  As  a  result,  the 
Commission  proposed  that  various  two- 
hour  periods  be  examined  to  assure  that 
the  dose  to  a  hypothetical  individual  at 
the  exclusion  area  boundary  would  not 
be  in  excess  of  25  rem  TEDE  ovar  any 
two-hour  period  after  the  onset  of 
fission  product  release. 

A  niunber  of  comments  received  in 
regard  to  this  proposed  criterion  stated 
that  so-called  "sliding"  two-hour 
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window  for  dose  evaluatitm  at  the 
exclusion  area  boundary  was  confusing, 
illogical,  and  inappropriate.  Several 
coounenters  felt  it  was  difficult  to 
ascertain  which  two  hour  period 
represented  the  maximum.  Others 
expressed  the  view  that  the  significance 
of  such  a  calculation  was  not  clearly 
stated  nor  imderstood.  For  example,  one 
comment  expressed  the  view  that  a  dose 
evaluated  for  a  "sUding"  two-hour 
period  was  logically  inconsistent  since 
it  impUed  either  that  an  individual  was 
not  at  the  exclusion  area  boundary  prior 
to  the  accident,  and  approached  close  to 
the  plant  after  initiation  of  the  accident, 
contrary  to  what  might  be  expected,  or 
that  the  individual  was,  in  fact,  located 
at  the  exclusion  area  boundary  all  along, 
in  which  case  the  dose  contribution 
received  prior  to  the  "maximum"  two- 
hour  value  was  being  ignored. 

Although  the  Commission  recognizes 
that  evaluation  of  the  dose  to  a 
hypothetical  individual  over  any  two- 
hoin-  period  may  not  be  entirely 
consistent  with  thi  actions  of  an  actual 
individual  in  an  accident,  the  intent  is 
to  assure  that  the  short-term  dose  to  an 
individual  will  not  be  in  excess  of  the 
acceptable  value,  even  where  there  is 
some  variability  in  the  time  that  an 
individual  might  be  located  at  the 
exclusion  area  boundary.  In  addition, 
the  dose  calculation  should  not  be  taken 
too  literally  with  regard  to  the  actions  of 
a  real  individual,  but  rather  is  intended 
primarily  as  a  means  to  evaluate  the 
effectiveness  of  the  plant  design  and  site 
characteristics  in  mitigating  postulated 
accidents. 

For  these  reasons,  the  Commission  is 
retaining  the  requirement,  in  the  final 
rule,  that  the  dose  to  an  individual 
located  at  the  nearest  exclusion  area 
boimdary  over  any  two-hour  period 
after  the  appearance  of  fission  products 
in  containment,  should  not  be  in  excess 
of  25  rem  total  effective  dose  equivalent 
(TEDE). 

(B)  Site  Dispersion  Factors.  Site 
dispersion  factors  have  been  utilized  to 
provide  an  assessment  of  dose  to  an 
individual  as  a  result  of  a  postulated 
accident.  Since  the  Commission  is 
requiring  that  a  verification  be  made 
that  the  exclusion  area  distance  is 
adequate  to  assure  that  the  guideline 
dose  to  a  hypothetical  individual  will 
not  be  exceeded  imder  postulated 
accident  conditions,  as  well  as  to  assure 
that  radiological  limits  are  met  imder 
norma]  operating  conditions,  the 
Commission  is  reqiiiring  that  the 
atmospheric  dispersion  characteristics 
of  the  site  be  evaluated,  and  that  site 
dispersion  factors  based  upon  this 
evaluation  be  determined  and  used  in 


assessing  radiological  consequmces  of 
normal  operations  as  well  as  accidents. 

(C)  Low  Population  Zone,  The  present 
regulation  requires  that  a  low 
population  zone  (LPZ)  be  defined 
immediately  beyond  the  exclusion  area. 
Residents  are  permitted  in  this  area,  but 
the  number  and  density  must  be  such 
that  there  is  a  reasonable  probability 
that  appropriate  protective  measiu-es 
could  be  talwn  in  their  behalf  in  the 
event  of  a  serious  accident.  In  addition, 
the  nearest  densely  populated  center 
containing  more  than  about  25,000 
residents  must  be  located  no  closer  than 
one  and  one-third  times  the  outer 
boundary  of  the  LPZ.  Finally,  the  dose 
to  a  hypothetical  individual  located  at 
the  outer  boundary  of  the  LPZ  over  the 
entire  coiu^e  of  the  accident  must  not  be 
in  excess  of  the  dose  values  given  in  the 
regulation. 

While  the  Commission  considers  that 
the  siting  functions  intended  for  the 
LPZ,  namely,  a  low  density  of  residents 
and  the  feasibility  of  taking  protective 
actions,  have  been  accomplished  by 
other  regidations  or  can  be 
accomplished  by  other  guidance,  the 
Commission  continues  to  believe  that  a 
requirement  that  limits  the  radiological 
consequences  over  the  course  of  the 
accident  provides  a  useful  evaluation  of 
the  plant's  long-term  capability  to 
mitigate  postulated  accidents.  For  this 
reason,  the  Commission  is  retaining  the 
requirement  that  the  dose  consequences 
be  evaluated  at  the  outer  boundary  of 
the  LPZ  over  the  course  of  the 
postulated  accident  and  that  these  not 
be  in  excess  of  25  rem  TEDE. 

(D)  Physical  Characteristics  of  the 
Site.  It  has  been  required  that  physical 
characteristics  of  the  site,  such  as  the 
geology,  seismology,  hydrology, 
meteorology  characteristics  be 
considered  in  the  design  and 
construction  of  any  plant  prpposed  to  be 
located  there.  The  final  rule  requires 
that  these  characteristics  be  evaluated 
and  that  site  parameters,  such  as  design 
basis  flood  conditions  or  tornado  wind 
loadings  be  established  for  use  in 
evaluating  any  plant  to  be  located  on 
that  site  in  order  to  ensure  that  the 
occurrence  of  such  physical  phenomena 
would  pose  no  undue  hazard. 

(E)  Nearby  Transportation  Routes, 
Industrial  and  Military  Facilities.  As  for 
natiual  phenomena,  it  has  been  a  long- 
standing NRC  staff  practice  to  review 
man-related  activities  in  the  site  vicinity 
to  provide  assurance  that  potential 
hazards  associated  with  such  facilities 
or  transportation  routes  will  pose  no 
undue  risk  to  any  plant  proposed  to  be 
located  at  the  site.  The  final  rule 
codifies  this  practice. 


(F)  Adequacy  of  Security  Plans.  The 
rule  requires  that  the  characteristics  of 
the  site  be  such  that  adequate  security 
plans  and  measures  for  the  plant  could 
be  developed.  The  Commission 
envisions  that  this  will  entail  a  small 
secure  area  considerably  smaller  than 
that  envisioned  for  the  exclusion  area. 

(G)  Emergency  Planning.  TTxe 
proposed  rule  stated  that  the  site 
characteristics  should  be  such  that 
adequate  plans  to  cany  out  protective 
measures  for  members  of  the  public  in 
the  event  of  emergency  could  be 
developed.  To  avoid  any 
misinterpretation  that  the  Commission 
is  adopting  emergency  planning 
standards  that  implicitly  overrule  or 
may  be  in  conflict  with  previous 
Commission  decisions  (e.g.,  CLI-90-02), 
the  language  in  the  final  rule  has  been 
modified  to  be  consistent  with  that  of 
section  52.17  of  the  Commission's 
regulations  regarding  early  site  permits. 

TTie  Commission's  decision  in 
Seabrook  on  emergency  planning,  made 
in  connection  with  an  operating  license 
review  for  a  site  previously  approved,  is 
being  extended  in  considering  site 
suitability  for  future  reactor  sites.  The 
Commission,  in  its  Seabrook  decision, 
CLI-90-02,  reiterated  its  earlier 
determination  in  the  Shoreham 
decision,  CLl-86-13,  that  the  adequacy 
of  an  emergency  plan  is  to  be 
determined  by  the  sixteen  planning 
standards  of  10  C^  50.47(b).  and  th^ 
these  standards  do  not  require  that  an 
adequate  plan  achieve  a  preset 
minimum  radiation  dose  saving  or  a 
minimum  evacuation  time  for  the  pliune 
exposure  pathway  emergency  planning 
zone  in  the  event  of  a  serious  accident. 
Rather,  the  Commission  noted  that 
emergency  planning  is  required  as  a 
matter  of  prudence  and  for  defense-in- 
depth,  and  that  the  adequacy  of  an 
emergency  plan  was  to  be  judged  on  the 
basis  of  its  meeting  the  16  planning 
standards  given  in  10  CFR  50.47(b). 
Hence,  the  characteristics  of  the  site, 
which  determine  the  evacuation  time 
for  the  plume  exposure  pathway 
emergency  planning  zone,  have  not 
ente[ed  into  the  determination  of  the 
adequacy  of  an  emergency  plan. 
Emergency  plans  developed  according 
to  the  above  plaiming  standards  will 
result  in  reasonable  assurance  that 
adequate  protective  measures  can  be 
taken  in  the  event  of  emergency. 

It  is  sufficient  that  an  applicant 
identify  any  physical  site  characteristics 
that  could  represent  a  significant 
impediment  to  the  development  of 
emergency  plans,  primarily  to  assiu% 
that  "A  range  of  protective  actions  have 
been  developed  for  the  plimie  exposure 
pathway  emergency  planning  zone  for 
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emergency  workers  and  the  public",  as 
stated  in  (he  planning  standards. 

Accordingly,  appropriate  sections  of 
the  rule  (e.g.,  §  100.21(g))  have  been 
modified  to  state  that  "physical   . 
characteristics  unique  to  the  proposed 
site  that  could  pose  a  significant 
impediment  to  the  development  of 
emergency  plans  must  be  identified." 
Except  for  the  deletion  of  the  phrase 
"such  as  egress  limitations  from  the  area 
surrounding  the  site",  this  lang^lage  is 
identical  to  that  in  §  52.17(b)(1).  This 
phrase  is  being  deleted  from  §  100.21(g) 
(but  §  52.17(b)(l]  remains  unchanged], 
to  eliminate  any  confusion  that  might 
arise  regarding  its  scope. 

(H)  Siting  Away  From  Densely 
Populated  Centers.  Population  density 
considerations  beyond  the  exclusion 
area  have  been  required  since  issuance 
of  Part  100  in  1962.  The  current  rule 
requires  a  "low  population  zone"  (LPZ) 
beyond  the  immediate  exclusion  area. 
The  LPZ  boimdary  must  be  of  such  a 
size  that  an  individual  located  at  its 
outer  boundary  must  not  receive  a  dose 
in  excess  of  the  values  given  in  Part  100 
over  the  course  of  the  accident.  While 
numerical  values  of  population  or 
population  density  are  not  specified  for 
this  region,  the  regulation  also  requires 
that  the  nearest  boundary  of  a  densely 
populated  center  of  about  25,000  or 
more  persons  be  located  no  closer  th^ 
one  and  one-third  times  the  LPZ  outer 
boimdary.. Part  100  has  no  population 
criteria  other  than  the  size  of  the  LPZ 
and  the  proximity  of  the  nearest 
population  center,  but  notes  that  "where 
very  large  cities  are  involved,  a  greater 
distance  may  be  necessary." 

Whereas  the  exclusion  area  size  is 
based  upon  limitation  of  individual  risk, 
population  density  requirements  serve 
to  set  sogietal  risk  limitations  and  reflect 
consideration  of  accidents  beyond  the 
design  basis,  or  severe  accidents.  Such 
accidents  were  clearly  a  consideration 
in  the  original  issuance  of  Part  100, 
since  the  Statement  of  Considerations 
(27  FR  3509;  April  12, 1962)  noted  that: 

Further,  since  accidents  of  greater  potential 
hazard  than  those  commonly  postulated  as 
representing  an  upper  limit  are  conceivable, 
although  highly  improbable,  it  was 
considered  desirable  to  provide  for 
protection  against  excessive  exposure  doses 
to  people  in  large  centers,  where  effective 
protective  measures  might  not  be  feasible 
*  *  *  Hence,  the  population  center  distance 
was  added  as  a  site  requirement. 

Limitation  of  population  density 
beyond  the  exclusion  area  has  the 
following  benefits: 

(a)  It  facilitates  emergency 
preparedness  and  planning:  and 


(b)  It  reduces  potential  doses  to  large 
numbers  of  people  and  reduces  property 
damage  in  the  event  of  severe  accidents. 

Although  the  Commission's  Safety 
Goal  policy  provides  guidance  on 
individual  risk  limitations,  in  the  form 
of  the  Quantitative  Health  Objectives 
(QHO),  it  provides  no  guidance  with 
regard  to  societal  risk  limitations  and 
therefore  cannot  be  used  to  ascertain 
whether  a  particular  population  density 
would  meet  the  SafeW  Goal. 

However,  results  of  severe  accident 
risk  studies,  partictUarly  those  obtained 
from  NUREG^llSO,  can  provide  useful 
insights  for  considering  potential 
criteria  for  population  density.  Severe 
accidents  having  the  highest 
consequences  are  those  where  core-melt 
together  with  ewly  bypass  of  or 
contaiiunent  failure  occxus.  Such  an 
event  would  likely  lead  to  a  "large 
release"  (without  defining  this 
precisely).  Based  upo^  NUREG-1150, 
the  probability  of  a  core-melt  accident 
together  with  early  contaiiunent  failure 
or  bypass  for  some  current  generation 
LWRs  is  estimated  to  be  between  10-' 
and  10-*  per  reactor  year.  For  future 
plants,  this  value  is  expected  to  be  less 
than  10-*  per  reactor  year. 

If  a  reactor  was  located  nearer  to  a 
large  city  than  current  NRG  practice 
permitted,  the  likelihood  of  exposing  a 
large  number  of  people  to  significant 
releases  of  radioactive  material  would 
be  about  the  same  as  the  probability  of 
a  core-melt  and  early  contaiiunent 
failure,  that  is,  less  than  10-*  per  reactor 
year  for  future  reactor  designs.  It  is 
worth  noting  that  events  having  the  very 
low  likelihood  of  about  10-*  per  reactor 
year  or  lower  have  been  regarded  in  past 
licensing  actions  to  be  "incredible",  and 
as  such,  have  not  been  required  to  be 
incorporated  into  the  design  basis  of  the 
plant.  Hence,  based  solely  upon 
accident  likelihood,  it  might  be  a[rgued 
that  siting  a  reactor  nearer  to  a  large  city 
than  current  NRC  practice  would  pose 
no  imdue  risk. 

If,  however,  a  reactor  were  sited  away 
from  large  cities,  the  likelihood  of  the 
city  being  affected  would  be  reduced 
because  of  two  factors.  First,  the 
likelihood  that  radioactive  material 
would  actually  be  carried  towards  the 
dty  is  reduced  because  it  is  likely  that 
the  wind  will  blow  in  a  direction  away 
from  the  dty.  Second,  the  radiological 
dose  consequences  would  also  be 
reduced  with  distance  because  the 
radioactive  material  becomes 
&creasingly  diluted  by  the  atmosphere 
and  the  inventory  becomes  depleted  due 
to  the  natural  processes  of  fallout  and 
rainout  before  reaching  the  dty. 
Analyses  indicate  that  if  a  reader  were 
located  at  distances  ranging  from  10  to 


about  20  miles  away  from  a  dty, 
depending  upon  its  size,  the  likelihood 
of  exposure  of  large  numbers  of  people 
withiii  the  city  would  be  reduced  by  • 
factora  of  ten  to  one  himdied  or  more 
compared  with  locating  a  reador  very 
dose  to  a  dty. 

In  summary,  next-generation  readore 
are  expeded  to  have  risk  characteristics 
sufficiently  low  that  the  safetyof  the 
public  is  reasonably  assvued  by  the 
reador  and  plant  design  and  operation 
itself,  resulting  in  a  very  low  likelihood 
of  occurrence  of  a  severe  accident.  Such 
a  plant  can  satisfy  the  QHOs  of  the 
Safety  Goal  with  a  very  small  excltision 
area  distance  (as  low  as  0.1  miles).  The 
consequences  of  design  basis  accidents, 
analyzed  using  revised  source  terms  and 
with  a  realistic  evaluation  of  engineered 
safety  featiires,  are  likely  to  be  foimd 
acceptable  at  distances  of  0.25  miles  or 
less.  With  regard  to  population  density 
beyond  the  exclusion  area,  siting  a 
reador  closer  to  a  densely  populated 
dty  than  is  ciirrent  NRC  practice  would 
pose  a  very  low  risk  to  the  populace. 

Nevertheless,  the  Commission 
concludes  that  defense-in-depth 
considerations  and  the  additional 
enhancement  in  safety  to  be  gained  by 
siting  reactors  away  from  densely 
populated  centers  should  be 
maintained. 

The  Commission  is  incorporating  a 
two-tier  approach  with  regaid  to 
population  density  and  reador  sites. 
The  rule  requires  that  reactor  sites  be 
located  away  from  very  densely 
populated  centers,  and  that  areas  of  low 
population  density  are,  genwally, 
preferred.  The  Commission  beUeves  that 
a  site  not  falling  within  these  two 
categories^  although  not  preferred,  can 
be  found  acceptable  imder  certain 
conditions. 

The  Commission  is  not  establishing 
spedfic  numerical  criteria  for 
evaluation  of  population  density  in 
siting  future  reador  fadlities  because 
the  acceptability  of  a  spedfic  site  from 
the  standpoint  of  population  density 
must  be  considered  in  the  overall 
context  of  safety  and  environmental 
considerations.  The  Commission's 
intent  is  to  assure  that  a  site  that  has 
significant  safety,  environmental  or 
economic  advantages  is  not  rejected 
solely  because  it  has  a  higher 
population  density  than  other  available 
sites.  Population  density  is  but  one 
fador  that  must  be  balanced  against  the 
other  advantages  and  disadvantages  of  a 
particular  site  in  determining  the  site's 
acceptability.  Thus,  it  must  be 
recognized  that  sites  with  higher 
population  density,  so  long  as  they  are 
located  away  from  very  densely 
populated  centere,  can  be  approved  by 
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the  Commission  if  they  present 
advantages  in  terms  of  other 
considerations  applicable  to  the 
evaluation  of  proposed  sites. 

Petition  Filed  By  Free  Environment.  Inc. 
etal. 

On  April  28, 1977.  Free  Environment, 
Inc  et  al.,  filed  a  petition  for  rulemaking 
(PRM-50-20)  requesting,  among  other 
things,  that  "the  central  Iowa  nuclear 
project  and  other  reactors  be  sited  at 
least  40  miles  from  major  population 
centers."  The  petitioner  also  stated  that 
"locating  reactors  in  sparsely-populated 
areas  *  *  *  has  been  endorsed  in  non- 
binding  NRC  guidelines  for  reactor 
siting."  The  petitioner  did  not  specify 
what  constituted  a  major  population 
center.  The  only  NRC  guidelines 
concerning  population  density  in  regard 
to  reactor  siting  are  in  Regulatory  Guide 
4.7,  issued  in  1974,  and  revised  in  1975, 
prior  to  the  date  of  the  petition.  This 
guide  states  population  density  values 
of  500  persons  per  square  mile  out  to  a 
distance  of  30  miles  from  the  reactor, 
not  40  miles. 

Regulatory  Guide  4.7  does  provide 
effective  separation  from  population 
centers  of  various  sizes.  Under  this 
guide,  a  population  center  of  about 
25.000  or  more  residents  should  be  no 
closer  than  4  miles  (6.4  km)  from  a 
reactor  because  a  density  of  500  persons 
per  square  mile  within  this  distance 
would  yield  a  totil  population  of  about 
25,000  persons.  Siinilarly,  a  city  of 
100,000  or  more  residents  should  be  no 
closer  than  about  10  miles  (16  km);  a 
city  of  500,000  or  more  persons  should 
be  no  closer  than  about  20  miles  (32 
km),  and  a  city  of  1,000,000  or  more 
persons  should  be  no  closer  than  about 
30  miles  (50  km)  from  the  reactor. 

The  Commission  has  examined  these 
guidelines  with  regard  to  the  Safety 
Goal.  The  Safety  Goal  quantitative 
health  objective  In  regaid  to  latent 
cancer  fatality  states  that,  within  a 
distance  often  miles  (16  km)  &x>m  the 
reactor,  the  risk  to  the  population  of 
latent  cancer  fatality  from  nuclear 
power  plant  operation,  incliiding 
accidents,  should  not  exceed  one-tenth 
of  one  percent  of  the  likelihood  of  latent 
cancer  fatalities  from  all  other  causes.  In 
addition  to  the  risks  of  latent  cancer 
fatalities,  the  Commission  has  also  ' 
investigated  the  likelihood  and  extent  of 
land  contamination  arising  from  the 
release  of  long-lived  radioactive  species, 
such  as  cesium-137,  in  the  event  of  a 
severe  reactor  accident. 

The  results  of  these  analyses  indicate 
that  the  latent  cancer  fatahty 
quantitative  health  objective  noted  is 
met  for  ciurent  plant  designs.  From 
analysis  done  in  support  of  this 


proposed  change  in  regulation,  the 
ukelihood  of  permanent  relocation  of 
people  located  more  than  about  20  miles 
(32  km)  from  the  reactor  as  a  result  of 
land  contamination  from  a  severe 
accident  is  very  low.  A  revision  of 
Regulatory  Guide  4.7  which 
incorporated  this  finding  that 
population  density  guidance  beyond  20 
miles  was  not  needed  in  the  evaluation 
of  potential  reactor  sites  was  issued  for 
comment  at  the  time  of  the  proposed 
rule.  No  conunents  were  received  on 
this  aspect  of  the  guide. 

Therefore,  the  Commission  concludes 
that  the  NRC  staff  gmdance  in 
Regulatory  Guide  4.7  provide  a  means  of 
locating  reactors  away  from  population 
centers,  including  "major"  population 
centers,  depending  upon  their  size,  that 
would  limit  societal  consequences 
significantly,  in  the  event  of  a  severe 
accident.  The  Commission  finds  that 
granting  of  the  petitioner's  request  to 
specify  population  criteria  out  to  40 
miles  would  not  substantially  reduce 
the  risks  to  the  public.  As  noted,  the 
Commission  also  beUeves  that  e  higher 
population  density  site  could  be  foimd 
to  be  acceptable,  compared  to  a  lower 
population  density  site,  provided  there 
were  safety,  environmental,  or  economic 
advantages  to  the  higher  population  site. 
Granting  of  the  petitioner's  request 
would  neglect  this  possibility  and 
would  make  population  density  the  sole 
criterion  of  site  acceptability.  For  these 
reasons,  the  Commission  has  decided 
not  to  adopt  the  proposal  by  Free 
Environment,  Incorporated. 

The  Commission  also  notes  that 
future  population  growth  around  a 
nuclear  power  plant  site,  as  in  other 
areas  of  the  region,  is  expected  but 
cannot  be  predicted  with  great  accuracy, 
particularly  in  the  long-term."  Population 
growth  in  the  site  vicinity  will  be 
periodically  factored  into  the  emergency 
plan  for  the  site,  but  since  higher 
population  density  sites  are  not 
unacceptable,  per  se,  the  Commission 
does  not  intend  to  consider  Ucense 
conditions  or  restrictions  upon  an 
operating  reactor  solely  upon  the  basis 
that  the  population  density  around  it 
may  reach  or  exceed  levels  that  were  not 
expected  at  the  time  of  site  approval. 
Finally,  the  Commission  wishes  to 
emphasize  that  population 
considerations  as  well  as  other  siting 
requirements  apply  only  for  the  initial 
siting  for  new  plants  and  will  not  be 
used  in  evaluating  applications  for  the 
renewal  of  existing  nuclear  power  plant 
licenses. 

Change  to  10  CFR  Part  50 

The  change  to  10  CFR  Part  50 
relocates  from  10  CFR  Part  100  the  dose 


requirements  for  each  appUcant  at 
specified  distances.  Because  these 
requirements  affect  reactor  design  rather 
than  siting,  they  are  more  appropriately 
located  in  10  CFR  Part  50. 

These  requirements  apply  to  future 
applicants  for  a  construction  p«init, 
design  certification,  or  an  operating 
Ucense.  The  Commission  will  consider 
after  further  experience  in  the  review  of 
certified  designs  vt^iether  more  specific 
requirements  need  to  be  developed 
regarding  revised  accident  source  terms 
and  severe  acddoit  insights. 

B.  Seismic  and  Earthquake  Engineering 
Criteria 

The  following  major  changes  to 
Appendix  A,  "Seismic  and  Geologic 
Siting  Criteria  for  Nuclear  Power 
Plants,"  to  10  CFR  Part  100.  are 
associated  with  the  seismic  and 
earthquake  engineering  criteria 
rulemaking.  T^ese  changes  reflect  new 
information  and  research  results,  and 
incorporate  the  intentions  of  this 
regulatory  action  as  d^ned  in  Section 
m  of  this  rule.  Much  of  the  following 
discussion  remains  unchanged  from  that 
issued  for  pubUc  comment  (59  FR 
52255)  because  there  were  no  comments 
which  necessitated  a  major  change  to 
the  regulations  and  supporting 
documentation. 

1.  Separate  Siting  From  Design 

Criteria  not  associated  with  site 
suitabiUty  or  establishment  of  the  Safe 
Shutdown  Earthquake  Ground  Motion 
(SSE)  have  been  placed  into  10  CFR  Part 
50.  lliis  action  is  consistent  with  the 
location  of  other  design  requirements  in 
10  CFR  Part  50.  Because  the  revised 
criteria  presented  in  the  regulation  will 
not  be  applied  to  existing  plants,  the 
licensing  basis  for  existing  nuclear 
power  plants  must  remain  part  of  the 
regulations.  The  criteria  on  seismic  and 
geologic  siting  would  be  designated  as 
a  new  §  100.23  to  Subpart  B  in  10  CFR 
Part  100.  Criteria  on  earthquake 
engineering  would  be  designated  as  a 
new  Appendix  S,  "Earthquake 
Engineering  Criteria  for  Nuclear  Power 
Plants,"  to  10  CFR  Part  50. 

2.  Remove  Detailed  Guidance  From  the 

Regulation 

Appendix  A  to  10  CFR  Part  100 
contains  both  requirements  and 
guidance  on  how  to  satisfy  the 
requirements.  For  example,  Section  IV, 
"Required  Investigations,"  of  Appendix 
A,  states  that  investigations  are  required 
for  vibratory  groimd  motion,  surface 
faulting,  and  seismically  induced  floods 
and  water  waves.  Appendix  A  then 
provides  detailed  guidance  on  what 
constitutes  an  acceptable  investigation. 
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A  similar  situation  exists  in  Section  V, 
"Seismic  and  Geologic  Design  Bases,"  of 
sndix  A. 


lence  assessments  reqiure 
considerable  latitude  in  judgment.  This 
latitude  in  judgment  is  needed  because 
of  limitations  in  data  and  the  state-of- 
the-art  of  geologic  and  seismic  analyses 
and  because  of  the  rapid  evolution 
taking  place  in  the  geosciences  in  terms 
of  acciunulating  knowledge  and  in 
modifying  concepts.  This  need  appears 
to  have  been  recognized  when  the 
existing  regulation  was  developed.  The 
existing  regulation  states  that  it  is  based 
on  limited  geophysical  and  geological 
information  and  will  be  revised  as 
necessary  when  more  complete 
information  becomes  available. 

However,  having  geoscience 
assessments  detailed  and  cast  in  a 
regulation  has  created  difficulty  for 
applicants  and  the  staff  in  terms  of 
inhibiting  the  use  of  needed  latitude  in 
judgment.  Also,  it  has  inhibited 
flexibility  in  applying  basic  principles 
to  new  situations  and  the  use  of 
evolving  methods  of  analyses  (for 
instaioe,  probabilistic)  in  the  licensing 
process. 

The  final  regulation  is  streamlined, 
becoming  a  new  section  in  Subpart  B  to 
10  CFR  Part  100  rather  than  a  new 
appendix  to  Part  100.  Also,  the  level  of 
detail  presented  in  the  final  regulation 
is  reduced  considerably.  Thus,  the  final 
regulation  contains:  (a)  required 
definitions,  (b)  a  requirement  to 
determine  the  geological,  seismological, 
and  engineering  characteristics  of  the 
proposed  site,  and  (c)  requirements  to 
determine  the  Safe  Shutdown 
Earthquake  Ground  Motion  (SSE).  to 
determine  the  potential  for  surface 
deformation,  and  to  determine  the 
design  bases  for  seismically  induced 
floods  and  water  waves.  The  guidance 
documents  describe  how  to  carry  out 
these  required  determinations.  The  key 
elements  of  the  approach  to  determine 
the  SSE  are  presented  in  the  following 
section.  The  elements  are  the  guidance 
that  is  described  in  Regulatory  Guide 
1.165,  "Identification  and 
Characterization  of  Seismic  Sources  and 
Determinatior  of  Safe  Shutdown 
Earthquake  Ground  Motions." 

3.  Uncertainties  and  Probabilistic 
Methods 

The  existing  approach  for  determining 
a  Safe  Shutdown  Earthquake  Groimd 
Motion  (SSE)  for  a  nuclear  reactor  site, 
embodied  in  Appendix  A  to  10  CFR  Part 
100,  relies  on  a  "deterministic"* 
approach.  Using  this  deterministic 
approach,  an  applicant  develops  a 
single  set  of  earthquake  sources, 
develops  for  each  soiuce  a  posttilated 


earthquake  to  be  used  as  the  source  of 

Sound  moticm  that  can  affect  the  site, 
cates  the  postulated  earthquake 
according  to  prescribed  rules,  and  then 
calculates  groimd  motions  at  the  site. 

Although  this  approach  has  worked 
reasonably  well  for  the  past  two 
decades,  in  the  sense  that  SSEs  for 
plants  sited  with  this  approach  are 
judged  to  be  suitably  conservative,  the 
approach  has  not  explicitly  recognized 
uncertainties  in  geosciences  parameters. 
Because  of  uncertainties  about 
earthquake  phenomena  (especially  in 
the  eastern  United  States),  there  have 
often  been  differences  of  opinion  and 
differing  interpretations  among  experts 
as  to  the  largest  earthquakes  to  be 
considered  and  ground-motion  models 
to  be  used,  thus. often  making  the 
licensing  process  relatively  unstable. 

Over  the  past  decade,  analysis    , 
methods  for  incorporating  these 
different  interpretations  have  been 
developed  and  used.  These 
"probabiUstic"  methods  have  been 
designed  to  allow  exphcit  incorporation 
of  different  models  for  zonation, 
earthquake  size,  groimd  motion,  and 
other  parameters.  The  advantage  of 
using  these  probabihstic  methods  is 
their  ability  not  only  to  incorporate 
different  models  and  different  data  sets, 
but  also  to  weight  them  using  judgments 
as  to  the  vahdity  of  the  different  models 
and  data  sets,  and  thereby  providing  an 
explicit  expression  for  the  uncertainty 
in  the  ground  motion  estimates  and  a 
means  of  assessing  sensitivity  to  various 
input  parameters.  Another  advantage  of 
the  probabilistic  method  is  the  target 
exceedance  probability  is  set  by 
examining  the  design  bases  of  more 
recently  hcensed  nuclear  power  plants. 

The  final  regulation  explicitly 
recognizes  that  there  are  inherent 
uncertainties  in  establishing  the  seismic 
aiid  geologic  design  parameters  and 
allows  for  the  option  of  using  a 
probabihstic  seismic  hazard 
methodology  capable  of  propagating 
uncertainties  as  a  means  to  address 
these  uncertainties.  The  rule  further 
recognizes  that  the  nature  of  uncertainty 
and  the  appropriate  approach  to  account 
for  it  depend  greatly  on  the  tectonic 
regime  and  parameters,  such  as,  the 
knowledge  of  seismic  sources,  the 
existence  of  historical  and  recorded 
data,  and  the  understanding  of 
tectonics.  Therefore,  methods  other  than 
the  probabiUstic  methods,  such  as 
sensitivity  analyses,  may  be  adequate 
for  some  sites  to  account  for 
uncertainties. 

Methods  acceptable  to  the  NRC  staff 
for  implementing  the  regulation  are 
described  in  Regulatory  Guide  1.165, 
"Identification  and  Characterization  of 


Seismic  Sources  and  Determination  of 
Safe  Shutdown  Earthquake  Ground 
Motion."  The  key  elements  of  this 
approach  are: 

— Conduct  site-specific  and  regional 

geoscience  investigations, 
— ^Target  exceedance  probabifity  is  set 

by  examining  the  design  bases  of 

more  recently  Ucensed  nuclear  power 

plants, 
— Conduct  probabilistic  seismic  hazard 

analysis  and  determine  ground 

motion  level  corresponding  to  the ' 

target  exceedance  probability 
— Determine  if  information  fi-om  the 

regional  and  site  geoscience 

investigations  change  probabilistic 

results, 
— Determine  site-specific  spectral  shape 

and  scale  this  shape  to  the  ground 

motion  level  determined  above, 
— NRC  staff  review  using  all  available 

data  including  insights  and 

information  from  previous  Ucensing 

experience,  and 
— Update  the  data  base  and  reassess 

probabiUstic  methods  at  least  every 

ten  years. 
Thus,  the  approach  requires  thorough 
regional  and  site-specific  geoscience 
investigations.  Results  of  the  regional 
.and  site-specific  investigations  must  be 
considered  in  applications  of  the 
probabilistic  method.  The  current 
probabiUstic  methods,  the  NRC 
sponsored  study  conducted  by 
Lawrence  Livermore  National 
Laboratory  (LLNL)  or  the  Electric  Power 
Research  Institute  (EPRI)  seismic  hazard 
study,  are  regional  studies  without 
detailed  information  on  any  specific 
location.  The  regional  and  site-specific 
investigations  provide  detailed 
information  to  update  the  database  of 
the  hazard  methodology  as  necessary. 

It  is  also  necessary  to  incorporate 
local  site  geological  factors  such  as 
structural  geology,  stratigraphy,  and 
topography  and  to  account  for  site- 
specific  geotechnical  properties  in 
estabUshing  the  design  basis  ground 
motion.  In  order  to  incorporate  local  site 
factors  and  advances  in  ground  motion 
attenuation  models,  ground  motion 
characteristics  are  determined  using  the 
procedmes  outUned  in  Standard  Review 
Plan  Section  2.5.2,  "Vibratory  Groimd 
Motion,"  Revision  3. 

The  NRC  staff's  review  approach  to 
evaluate  ground  motion  estimates  is 
described  in  SRP  Section  2.5.2,  Revision 
3.  This  review  takes  into  account  the 
information  base  developed  in  Ucensing 
more  than  100  plants.  Although  the 
basic  premise  in  estabUshing  the  target 
exceedance  prObabiUty  is  that  the 
current  design  levels  are  adequate,  a 
staff  review  further  assures  that  there  is 
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consistency  with  previous  licensing 
decisions  and  that  the  scientific  bases 
for  decisions  are  clearly  imderstood. 
This  review  approach  will  also  assess 
the  fairly  complex  regional  probabilistic 
modeling,  which  incorporates  multiple 
hypotheses  and  a  multitude  of 
parameters.  Furthermore,  the  NRC 
stafTs  Safety  Evaluation  Report  should 
provide  a  clear  basis  for  the  staff's 
decisions  and  facilitate  communication 
with  nonexperts. 

4.  Safis  Shutdown  Earthqiiake 

The  existing  regulation  (10  CFR  Part 
100,  Appendix  A,  Section  V(a)(l)(iv)) 
states  "The  maximum  vibratory 
accelerations  of  the  Safe  Shutdown 
Earthquake  at  each  of  the  various 
foundation  locations  of  the  nuclear 
power  plant  structures  at  a  given  site 
shall  be  determined  *  *  *"The 
location  of  the  seismic  input  motion 
control  point  as  stated  in  the  existing 
regulation  has  led  to  confrontations 
with  many  applicants  that  believe  this 
stipulation  is  inconsistent  with  good 
enjdneering  fundamentals. 

The  finalregiilation  moves  the 
location  of  the  seismic  input  motion 
control  point  from  the  foundation-level 
to  the  free-field  at  the  free  ground, 
surface.  The  1975  version  of  the 
Standard  Review  Plan  placed  the 
control  motion  in  the  free-field.  The 
final  regulation  is  also  consistent  with 
the  resolution  of  Unresolved  Safety 
Issue  (USD  A-40,  "Seismic  Design 
Criteria"  (August  1989),  that  resulted  in 
the  revision  of  Standard  Review  Plan 
Sections  2.5.2,  3.7.1,  3.7.2,  and  3.7.3. 
The  final  regulation  also  requires  that 
the  horizontal  component  of  the  Safe 
Shutdown  Earthquake  Groimd  Motion 
in  the  free-field  at  the  foimdation  level 
of  the  structiu«s  must  be  an  appropriate 
response  spectrum  considering  the  site 
geotechnical  properties,  with  a  peak 
ground  acceleration  of  at  least  O.lg. 

5.  Value  of  the  Operating  Basis 
Earthquake  Ground  Motion  (OBE)  and 
Required  OBE  Analyses 

The  existing  regulation  (10  CFR  Part 
100,  Appendix  A,  Section  V(a){2))  states 
that  the  maximum  vibratory  ground 
motion  of  the  OBE  is  at  least  one  half 
the  maximum  vibratory  ground  motion 
of  the  Safe  Shutdown  Earthquake 
ground  motion.  Also,  the  existing 
regulation  (10  CFR  Part  100,  Appendix 
A.  Section  VI(a)(2))  states  that  the 
engineering  method  used  to  insure  that 
structures,  systems,  and  components  are 
capable  of  withstanding  the  effects  of 
the  OBE  shall  involve  ^e  use  of  either 
a  suitable  dynamic  analysis  or  a  suitable 
qualification  test.  In  some  cases,  for 
instance  piping,  these  multi-facets  of  the 


OBE  in  the  existing  regulation  made  it 
possible  for  the  OBE  to  have  more 
design  significance  than  the  SSE.  A 
decoupling  of  the  OBE  and  SSE  has 
been  suggested  in  several  docimients. 
For  instance,  the  NRC  staff,  SECY-79- 
300,  suggested  that  a  compromise  is 
required  between  design  for  a  broad 
spectnmi  of  unlikely  events  and 
optimum  design  for  normal  operation, 
dissign  for  a  single  limiting  event  (the 
SSE)  and  inspection  and  evaluation  for 
earthquakes  in  excess  of  some  specified 
limit  (the  OBE),  when  and  if  they  occur, 
may  be  the  most  soimd  regulatory 
approach.  NUREG-1061,  "Report  of  the 
U.S.  Nuclear  Regulatory  Commission 
Piping  Review  Committee,"  Vol.5,  April 
1985,  (Table  10.1]  ranked  a  decoupling 
of  the  OBE  and  SSE  as  third  out  of  six 
high  priority  changes.  In  SECY-90-016, 
"Evolutionary  Light  Water  Reactor 
(LWR)  Certification  Issues  and  Their 
Relationship  to  Current  Regulatory 
Requirements,"  the  NRC  staff  states  that 
it  agrees  that  the  OBE  should  not  control 
the  design  of  safety  systems. 
Furthermore,  the  final  safety  evaluation 
reports  related  to  the  certification  of  the 
System  80+  and  the  Advanced  Boiling 
Water  Reactor  design  (NUREG-1462  and 
NUREG-1503,  respectively)  have 
already  adopted  the  single  earthquake 
design  philosophy. 

Activities  equivalent  to  OBE-S^ 
decoupling  are  also  being  done  in 
foreign  countries.  For  instance,  in 
Germany  their  new  design  standard 
requires  only  one  design  basis 
earthquake  (equivalent  to  the  SSE). 
They  require  an  inspection-level 
earthqu^e  (for  shutdown)  of  0.4  SSE. 
This  level  was  set  so  that  the  vibratory 
ground  motion  should  not  induce 
stresses  exceeding  the  allowable  stress 
limits  originally  required  for  the  OBE 
design. 

The  final  regulation  allows  the  value 
of  th«  OBE  to  be  set  at  (i)  one-third  or 
less  of  the  SSE,  where  OBE 
requirements  are  satisfied  without  an 
explicit  response  or  design  analyses 
being  performed,  or  (ii)  a  value  greater 
.  than  one-third  of  the  SSE,  where 
analysis  and  design  are  required.  There 
are  two  issues  the  applicant  should 
consider  in  selecting  the  value  of  the 
OBE:  first,  plant  shutdoMm  is  required  if 
vibratory  groimd  motion  exceeding  that 
of  the  OBE  occurs  (discussed  below  in 
Item  6,  Required  Plant  Shutdown),  and 
second,  the  amoimt  of  analyses  ■ 
associated  with  the  OBE.  An  applicant 
may  determine  that  at  one-third  of  the 
SSE  level,  the  probability  of  exceeding 
the  OBE  vibratory  groimd  motion  is  too 
high,  and  the  cost  associated  vrith  plant 
shutdown  for  inspections  and  testing  of 
equipment  and  structures  phor  to 


restarting  the  plant  is  unacceptable. 
Therefore,  the  applicant  may  voluntarily 
select  an  OBE  value  at  some  higher 
fraction  of  the  SSE  to  avoid  plant 
shutdowns.  However,  if  an  appUcant 
selects  an  OBE  value  at  a  fraction  of  the 
SSE  higher  than  one-third,  a  suitable 
analysis  sludl  be  performed  to 
demonstrate  that  the  requirements 
associated  with  the  OBE  are  satisfied. 
The  design  shall  take  into  account  soil- 
structure  interaction  effects  and  the 
expected  duration  of  the  vibratory 
ground  motion.  The  requirement 
associated  with  the  OBE  is  that  all 
structures,  systems,  and  components  of 
the  nuclear  f>ower  plant  necessary  for 
continued  operation  mthout  undue  risk 
to  the  health  and  safety  of  the  public 
shall  remain  functional  and  within 
applicable  stress,  strain  and  deformation 
limits  when  subjected  to  the  effects  of 
the  OBE  in  combination  with  normal 
operating  loads. 

As  stated,  it  is  determined  that  if  an 
OBE  of  one-third  or  less  of  the  SSE  is 
used,  the  requirements  of  the  OBE  can 
be  satisfied  vdthout  the  applicant 
performing  any  explicit  response 
analyses.  In  this  case,  the  OBE  serves 
the  function  of  an  inspection  and 
shutdown  earthquake.  Some  minimal 
design  checks  and  the  applicability  of 
this  position  to  seismic  base  isolation  of 
buildings  are  discussed  below.  There  is 
high  confidence  that,  at  this  ground- 
motion  level  with  other  jKJStulated 
concurrent  loads,  most  critical 
structures,  systems,  and  components 
will  not  exceed  currently  used  design 
limits.  This  is  ensured,  in  part,  because 
PRA  insights  will  be  used  to  support  a 
margins-type  assessment  of  seismic 
events.  A  PRA-based  seismic  margins 
analysis  will  consider  sequence-level 
High  Confidence,  Low  Probability  of 
Failures  (HCLPFs)  and  fragilities  for  all 
sequences  leading  to  core  damage  or 
containment  failures  up  to 
approximately  one  and  two-thirds  the 
ground  motion  acceleration  of  the 
design  basis  SSE  (Reference:  Item  n.N, 
Site-Specific  Probabilistic  Risk 
Assessment  and  Analysis  of  External 
Events,  memorandum  from  Samuel  J. 
Chilk  to  James  M.  Taylor,  Subject: 
SECY-93-087— Policy.  Technical,  and 
Licensing  Issues  Pertaining  to 
Evolutionary  and  Advance  Light- Water 
Reactor  (ALWR)  Designs,  dated  July  21, 
1993). 

There  are  situations  associated  with 
current  analyses  where  only  the  OBE  is 
associated  with  the  design 
requirements,  for  example,  the  ultimate 
heat  sink  (see  Regulatory  Guide  1.27, 
"Ultimate  Heat  Sink  for  Nuclear  Power 
Plants").  In  these  situations,  a  value 
expressed  as  a  fraction  of  the  SSE 
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response  would  be  used  in  the  analyses. 
Section  Vn  of  this  final  rule  identifies 
existing  guides  that  would  be  revised 
technirailly  to  maintain  the  existing 
designphilosophy. 

In  SECY-93-087,  "Policy,  Technical, 
and  Licensing  Issues  Pertaining  to 
Evolutionary  and  Advance  Light-Water 
Reactor  (ALWR)  Designs,"  the  NRC  staff 
requested  Commission  approval  on  42 
technical  and  policy  issues  pertaining  to 
either  evolutionary  LWRs,  passive 
LWRs,  or  both.  The  issue  pertaining  to 
the  elimination  of  the  OBE  is  designated 
I.M.  The  NRC  staff  identified  actions 
necessary  for  the  design  of  structures, 
systems,  and  components  when  the  OBE 
design  requirement  is  eliminated.  The 
NRC  staff  clarified  that  guidelines 
should  be  maintained  to  enstire  the 
functionality  of  components, 
equipment,  and  their  supports.  In 
addition,  the  NRC  staff  clarified  how 
certain  design  requirements  are  to  be 
considered  for  buildings  and  structures 
that  are  currently  designed  for  the  OBE, 
but  not  the  SSE.  Also,  the  NRC  staff  has 
evaluated  the  effect  on  safety  of 
eliminating  the  OBE  fix>m  the  design 
load  combinations  for  selected 
structures,  systems,  and  components 
and  has  developed  proposed  criteria  for 
an  analysis  using  only  the  SSE. 
Commission  approval  is  docum«ited  in 
the  Chilk  to  Taylor  memorandum  dated 
Jixly  21, 1993,  dted  above. 

More  than  one  earthquake  response 
analysis  for  a  seismic  base  isolated 
nuclear  power  plant  design  may  be 
necessary  to  ensure  adequate 
performance  at  all  earthquake  levels. 
Decisions  pertaining  to  the  response 
analyses  associated  with  base  isolated 
facilities  will  be  handled  on  a  case  by 
case  basis. 

6.  Reqiiired  Plant  Shutdown 

The  ciurent  regulation  (Section 
V(a)(2))  states  that  if  vibratory  groimd 
motion  exceeding  that  of  the  OBE 
occvus,  shutdown  of  the  nuclear  power 
plant  will  be  required.  The 
supplementary  information  to  the  final 
regulation  (published  November  13, 
1973;  38  FR  31279,  ItemBe)  includes 
the  following  statement:  "A  footnote  has 
been  added  to  §  50.36(c)(2)  of  10  CFR 
Part  50  to  assure  that  each  power  plant 
is  aware  of  the  limiting  condition  of 
operation  which  is  imposed  imder 
Section  V(2)  of  Appendix  A  to  10  CFR 
Part  100.  This  limitation  requires  that  if 
vibratory  ground  motion  exceeding  that 
of  the  OBE  occurs,  shutdown  of  the 
nuclear  power  plant  will  be  required. 
Prior  to  resumin  ^  operations,  the 
licensee  wiU  be  required  to  demonstrate 
to  the  Commission  that  no  functional 
damage  has  occurred  to  those  features 


necessary  for  continued  operation 
without  undue  risk  to  the  health  and 
safety  of  the  public.'.'  At  that  time,  it  was 
the  intention  of  the  Commission  to  treat 
the  OBE  as  a  limiting  condition  of 
operation.  From  the  statement  in  the 
Supplementary  Information,  the 
Commission  directed  applicants  to 
specifically  review  10  CFR  Part  100  to 
be  aware  of  this  intention  in  complying 
with  the  requirements  of  10  CFR  50.36. 
Thus,  the  requirement  to  shut  down  if 
an  OBE  occurs  was  expected  to  be 
implemented  by  being  included  among 
the  technical  specifications  submitted 
by  applicants  after  the  adoption  of 
Appendix  A.  In  fact,  applicants  did  not 
include  OBE  shutdown  requirements  in 
their  technical  specifications. 

The  final  regulation  treats  plant 
shutdown  associated  with  vibratory 
ground  motion  exceeding  the  OBE  or 
significant  plant  damage  as  a  condition 
in  every  operating  license.  A  new 
§  50.54(fi)  is  added  to  the  regulations  to 
require  a  process  leading  to  plant 
shutdown  for  licensees  of  nuclear  power 
plants  that  comply  with  the  earthquake 
engineering  criteria  in  Paragraph 
IV(a)(3)  of  Appendix  S.  "Earthquake 
Engineering  Criteria  for  Nuclear  Power 
Plants."  to  10  CFR  Part  50.  Immediate 
shutdoMm  could  be  required  until  it  is 
determined  that  structures,  systems,  and 
components  needed  for  safe  shutdown 
are  still  functional. 

Regulatory  Guide  1.166,  "Pre- 
Earthquake  Planning  and  Immediate 
Nuclear  Power  Plant  Operator  Post- 
Earthquake  Actions,"  provides  guidance 
acceptable  to  the  NRC  staff  for 
determining  whether  or  not  vibratory 
ground  motion  exceeding  the  OBE 
ground  motion  or  significant  plant 
damage  had  occurred  and  the  timing  of 
nuclear  power  plant  shutdown.  The 
guidance  is  based  on  criteria  developed 
by  the  Electric  Power  Research  Institute 
(EPRI).  The  decision  to  shut  down  the 
plant  should  be  made  by  the  licensee 
within  eight  hours  after  the  earthquake. 
The  data  froia  the  seismic 
instrumentation,  coupled  with 
information  obtained  from  a  plant  walk 
down,  are  used  to  make  the 
determination  of  when  the  plant  should 
be  shut  down,  if  it  has  not  already  been 
shut  down  by  operational  perturbations 
resulting  from  the  seismic  event.  The 
guidance  in  Regulatory  Guide  1.166  is 
based  on  two  assiunptions,  first,  that  the 
nuclear  power  plant  has  operable 
seismic  instnmientation,  including  the 
equipment  and  software  required  to 
process  the  data  within  four  hours  after 
an  earthquake,  and  second,  that  the 
operator  walk  down  inspections  can  be 
performed  in  approximately  four  to 
eight  hours  depending  on  the  number  of 


personnel  conducting  the  inspection. - 
The  regulation  also  includes  a  provisioii 
that  requires  the  licensee  to  consult 
with  the  Commission  and  to  propose  a 
plan  for  the  timely,  safe  shutdown  of  the 
nuclear  power  plant  if  systems, 
structures,  or  components  necessary  for 
a  safe  shutdown  or  to  maintain  a  safe 
shutdown  are  not  available. 

Regulatory  Guide  1.167,  "Restart  of  a 
Nuclear  Power  Plant  Shut  Down  by  a 
Seismic  Event."  provides  guidelines 
that  are  acceptable  to  the  NRC  staff  for 
performing  inspections  and  tests  of* 
nuclear  power  plant  equipment  and 
structures  prior  to  plant  restart.  This 
guidance  is  also  based  on  EPRI  reports. 
Prior  to  resimiing  operations,  the 
licensee  must  demonstrate  to  the 
Conunission  that  no  functional  damage 
has  occurred  to  those  features  necessary 
for  continued  operation  without  undue 
risk  to  the  health  and  safety  of  the 
public.  The  results  of  post-shutdown 
inspections.  o{>erability  checks,  and 
surveillance  tests  must  be  dociunented 
in  written  reports  and  submitted  to  the 
Director,  Office  of  Nuclear  Reactor 
Regulation.  The  licensee  shall  not 
resume  operation  imtil  authorized  to  do 
so  by  the  Director.  Office  of  Nuclear 
Reactor  Regulation. 

7.  Clarify  Interpretations 

Section  100.23  resolves  questions  of 
interpretation.  As  an  example, 
definitions  and  required  investigations 
stated  in  the  final  regulation  do  not 
contain  the  phrases  in  Appendix  A  to 
Part  100  that  were  more  applicable  to 
only  the  western  part  of  the  United 
States. 

The  institutional  definition  for 
"safety-related  structures,  systems,  and 
components"  is  drawn  from  Appendix 
A  to  Part  100  under  III(c)  and  VI(a). 
With  the  relocation  of  the  earthquake 
engineering  criteria  to  Appendix  S  to 
Part  50  and  the  relocation  and 
modification  to  dose  guidelines  in 
§  50.34(a)(1),  the  definition  of  safety- 
related  structiues,  systems,  and 
components  is  included  in  Part  50 
definitions  with  references  to  both  the 
Part  100  and  Part  50  dose  guidelines. 

VI.  Related  Regulatory  Guides  and 
Standard  Review  Plan  Sections 

The  NRC  is  developing  the  following 
regulatory  guides  and  standard  review 
plan  sections  to  provide  prospective 
licensees  with  the  necessary  guidance 
for  implementing  the  final  regulation. 
The  notice  of  availability  for  these 
materials  will  be  published  in  a  later 
issue  of  the  Federal  Register. 

1.  Regulatory  Guide  1.165. 
"Identification  and  Characterization  of 
Seismic  Sources  and  Determination  of 
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Shutdown  Earthquake  Ground 
Motions."  The  guide  provides  general 
guidance  and  recommendations, 
describes  acceptable  procedures  and 
provides  a  list  of  references  that  present 
acceptable  methodologies  to  identify 
and  characterize  capable  tectonic 
sources  and  seismogenic  soiirces. 
Section  V.B.3  of  this  rule  describes  the 
key  elements. 

2.  Regulatory  Guide  1.12.  Revision  2, 
"Nuclear  Power  Plant  Instrumentation 
for  Earthquakes."  The  guide  describes 
seismic  instrumentation  type  and 
location,  operability,  chaiBCterisdcs, 
installation,  actuation,  and  maintenance 
that  are  acceptable  to  the  NRC  staff. 

3.  Regulatory  Guide  1.166,  "Pre- 
Ealthquake  Planning  and  Immediate 
Nuclear  Power  Plant  Operator  Post- 
Earthquake  Actions."  The  guide 
provides  guidelines  that  are  acceptable 
to  the  NRC  staff  for  a  timely  evaluation 
of  the  recorded  seismic  instrumentation 
data  and  to  determine  whether  or  not 
plant  shutdown  is  required. 

4.  Regulatory  Guide  1.167,  "Restart  of 
a  Nuclear  Power  Plant  Shut  Down  by  a 
Seismic  Event."  The  guide  provides 
guidelines  that  are  acceptable  to  the 
NRC  staff  for  performing  inspections 
and  tests  of  nuclear  power  plant 
eqmpment  and  structures  prior  to  restart 

'  of  a  plant  that  has  been  shut  down 
because  of  a  seismic  event. 

5.  Standard  Review  Plan  Section 

2.5.1,  Revision  3,  "Basic  Geologic  and 
Seismic  Information."  This  SRP  Section 
describes  procedures  to  assess  the 
adeqiiacy  of  the  geologic  and  seismic 
information  cited  in  support  of  the 
appUcant's  conclusions  concerning  the 
suitabihty  of  the  plant  site. 

6.  Standard  Review  Plan  Section 

2.5.2,  Revision  3  "Vibratory  Groimd 
Motion."  This  SRP  Section  describes 
procedures  to  assess  the  ground  motion 
potential  of  seismic  sources  at  the  site 
and  to  assess  the  adequacy  of  the  SSE. 

7.  Standard  Review  Plan  Section 

2.5.3,  Revision  3,  "Siuiace  Faulting." 
This  SRP  Section  describes  procedures 
to  assess  the  adequacy  of  the  applicant's 
submittal  related  to  the  existence  of  a 
potential  for  suxfece  faulting  affecting 
the  site. 

8.  Regulatory  Guide  4.7,  Revision  2. 
"General  Site  SuitabiUty  Criteria  for 
Nuclear  Power  Plants."  This  guide 
discusses  the  major  site  characteristics 
related  to  pubUc  health  and  safety  and 
environmental  issues  that  the  NRC  staff 
considers  in  determining  the  suitabihty 
of  sites. 

Vn.  Future  Regulatory  Action 

Several  existing  regulatory  guides  will 
be  revised  to  incorporate  editorial 
changes  or  maintain  the  existing  design 


or  analysis  philosophy.  These  guides 
will  be  issued  as  final  guides  without 
pubUc  comment  subsequent  to  the 
publication  of  the  final  regulations. 

The  following  regulatory  guides  will 
be  revised  to  incorporate  editorial 
changes,  for  example  to  reference  new 
sections  to  Part  100  or  Appendix  S  to 
Part  50.  No  technical  changes  will  be 
made  in  these  regulatory  guides. 

1. 1.57,  "Design  Limits  and  Loading 
Combinations  for  Metal  Prinuuy  Reactor 
Containment  System  Components." 

2. 1.59.  "Design  Basis  Floods  for 
Nuclear  Power  Plants." 

3. 1.60.  "Design  Response  Spectra  for 
Seismic  Design  of  Nuclear  Power 
Plants." 

4. 1.83,  "Inservice  Inspection  of 
Pressurized  Water  Reactor  Steam 
Generator  Tubes." 

5. 1.92,  "Combining  Modal  Responses 
and  Spatial  Components  in  Seismic 
Response  Analysis." 

6. 1.102,  "Flood  Protection  for 
Nuclear  Power  Plants." 

7. 1.121,  "Bases  for  Plugging 
Degraded  PWR  Steam  Generator  Tubes." 

8. 1.122,  "Development  of  Floor 
Design  Response  Spectra  for  Seismic 
Design  of  Floor-Supported  Equipment 
or  Components." 

The  following  regulatory  guides  will 
be  revised  to  update  the  design  or 
analysis  philosophy,  for  example,  to 
change  OBE  to  a  fraction  of  the  SSE: 

1. 1.3,  "Assvmiptions  Used  for 
Evaluating  the  Potential  Radiological 
Consequences  of  a  Loss  of  Coolant' 
Accident  for  B<Hling  Water  Reactore." 

2. 1.4.  "Assumptions  Used  for 
Evaluating  the  Potential  Radiological 
Consequences  of  a  Loss  of  Coolant 
Accident  for  Pressurized  Water 
Reacton." 

3. 1.27.  "Ultimate  Heat  Sink  for 
Nuclecu  Power  Plants." 

4. 1.100,  "Seismic  QuaUfication  of 
Electric  and  Mechanical  Equipment  for 
Nuclear  Power  Plants." 

5. 1.124,  "Service  Limits  and  Loading 
Combinations  for  Class  1  Linear-Type  . 
Component  Supports." 

6.  1.130,  "Service  Limits  and  Loading 
Combinations  for  Qass  1  Plate-and- 
Shell-Type  Component  Supports." 

7. 1.132,  "Site  Investigations  for 
Foundations  of  Nuclear  Power  Plants." 

8.  1.138,  "Laboratory  Investigations  of 
Soils  for  Engineering  Analysis  and 
Design  of  Nuclear  Power  Plants." 

9. 1.142,  "Safety-Related  Concrete 
Structures  for  Nuclear  Power  Plants 
(Other  than  Reactor  Vessels  and 
Containments)." 

10. 1.143,  "Design  Guidance  for 
Radioactive  Waste  Management 
Systems,  Structures,  and  Components 
Installed  in  Light- Water-Cooled  Nuclear 
Power  Plants." 


Minor  and  conforming  changes  to 
other  Regulatory  Guides  and  standard 
review  plan  sections  as  a  result  of 
changes  in  the  nonseismic  criteria  are 
also  planned.  If  substantive  changes  are 
made  during  the  revisions,  the 
applicable  guides  will  be  issued  for 
public  comment  as  draft  guides. 

Vm.  Refierenced  Documents 

An  interested  person  may  examine  or 
obtain  copies  of  the  documents 
referenced  in  this  rule  as  set  out  below. 

Copies  of  NUREG-0625.  NUREG- 
1061,  NUREG-1150,  NUREG-1451, 
NUREG-1462,  NUREG-1503,  and 
NUREG/CR-2239  may  be  purchased 
from  the  Superintendent  of  Documents. 
U.S.  Government  Printing  Office,  Mail 
Stop  SSGP,  Washington,  DC  20402- 
9328.  Copies  also  are  available  from  the 
National  Technical  Information  Service, 
5285  Port  Royal  Road,  Springfield,  VA 
22161.  A  copy  also  is  available  for 
inspection  and  copying  for  a  fee  in  the 
NRC  Public  Document  Room.  2120  L 
Street.  NW.  (Lower  LevU.  Washington. 

Copies  of  issued  regulatory  guides 
may  be  purchased  from  the  Government 
Printing  Office  (GPO)  at  the  current  GPO 
price.  Information  on  current  GPO 
prices  may  be  obtained  by  contacting 
the  Superintendent  of  Documents,  U.S. 
Government  Printing  Office,  P.O.  Box 
37082,  Washington,  DC  20402-9328. 
Issued  gmdes  also  may  be  purchased 
from  the  National  Tedmical  Information 
Service  on  a  standing  order  basis. 
Details  on  this  service  may  be  obtained 
by  writing  NTIS,  5826  Port  Royal  Road, 
Springfield,  VA  22161. 

SECY  79-300.  SECY  90-016,  SECY 
93-087,  and  WASH-1400  are  available 
for  inspection  and  copying  for  a  fee  at 
the  NRC  PubUc  Dociunent  Room.  2120 
L  Street.  NW.  (Lower  Level). 
Washington.  IXL 

K.  Summary  of  Comments  on  the 
Proposed  R^^ations 

A.  Reactor  Siting  Criteria  (Nonseismic) 

Eight  organizations  or  individuals 
commented  on  the  nonseismic  aspects 
of  the  second  proposed  revision.  The 
first  proposed  revision  issued  for 
conunent  in  October  20, 1992,  (57  FR 
47802)  eUcited  strong  comments  in 
regard  to  proposed  numerical  values  of 
population  density  and  a  minimum 
distance  to  the  exclusion  area  boundary 
(EAfi)  in  the  rule.  The  second  proposed 
revision  (October  17, 1994;  59  FR 
52255)  would  delete  these  from  the  rule 
by  providing  guidance  on  population 
density  in  a  Regulatory  Guide-and 
determining  the  distance  to  the  EAB  and 
LPZ  by  use  of  source  term  and  dose 
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calculations.  The  rule  would  contain 
basic  site  criteria,  without  any 
numerical  values. 

Several  conunentms  representing  the 
nuclear  industry  and  international 
nuclear  organizations  stated  that  the 
second  proposed  revision  was  a 
significant  improvement  over  the  first 
proposed  revision,  while  the  only 
public  interest  group  commented  that 
the  NRC  had  retreated  from  decoupling 
siting  and  design  in  response  to  the 
comments  of  foreign  entities. 

Most  comments  on  the  second 
proposed  revision  centered  on  the  use  of 
total  effective  dose  equivalent  (TEOE), 
the  proposed  single  numerical  dose 
acceptance  criterion  of  25  rem  TEDE, 
the  evaluaticm  of  the  mayiTniim  dose  in 
any  two-hour  period,  and  the  question 
of  whether  an  organ  capping  dose 
should  be  adopted. 

Virtually  all  commenters  supported 
the  concept  of  TEDE  and  its  use. 
However,  there  were  differing  views  on 
the  proposed  numerical  dose  of  25  rem 
and  the  proposed  use  of  the  maximum 
two-hour  period  to  evaluate  the  dose. 
Virtually  all  indiistry  commenters  felt 
that  the  proposed  numerical  value  of  25 
rem  TEDE  was  too  low  and  that  it 
represented  a  "ratchet"  since  the  use  of 
the  current  dose  criteria  plus  organ 
weighting  factors  would  suggest  a  value 
of  34  rem  TEDE.  In  addition,  all 
industry  commenters  believed  the 
"sliding"  two-hour  window  for  dose 
evaluation  to  be  confusing,  illogical  and 
inappropriate.  They  favored  a  mle  that 
was  based  upon  a  two  hoiu  period  after 
the  onset  of  fission  product  release, 
similar  in  concept  to  the  existing  rule. 
All  industry  commenters  opposed  the 
use  of  an  organ  capping  dose.  The  only 
public  interest  group  that  conunented 
did  not  object  to  the  use  of  TEDE, 
£avored  the  proposed  dose  value  of  25 
rem,  and  supported  an  organ  capping 
dose. 

B.  Seismic  and  Earthquake  Engineering 
Criteria 

Seven  letters  were  received 
addressing  either  the  regulations  or  both 
the  regulations  and  the  draft  guidance 
dociunents  identified  in  Section  VI 
(except  DG-^003).  An  additional  five 
letters  were  received  addressing  only 
the  guidance  dociunents,  for  a  total  of 
twelve  comment  letters.  A  document, 
"Resolution  of  Public  Conaments  on  the 
Proposed  Seismic  and  Earthquake 
Engineering  Criteria  for  Nuclear  Power 
Plants,"  is  available  explaining  the 
NRC's  disposition  of  the  comments 
received  on  the  regulations.  A  copy  of 
this  doc\unent  has  been  placed  in  the 
NRC  Public  Document  Room,  2120  L 
Street  NW.  (Lower  L*vel).  Washington, 


DC.  Single  copies  are  available  from  Dr. 
Andrew  J.  Murphy.  Office  of  Nuclear 
Regulatory  Research.  U.S.  Nuclear 
Regulatory  Commission,  Washington, 
DC  20555-0001,  telephone  (301)  415- 
6010.  A  second  dociunent,  "Resolution 
of  Public  Comments  on  Draft  Regulatory 
Guides  and  Standard  Review  Plan 
Sections  Pertaining  to  the  Proposed 
Seismic  and  Earthquake  Engineering 
Criteria  for  Nuclear  Power  Plants,"  will 
explain  the  NRC's  disposition  of  the 
conunents  received  on  the  gmdance 
documents.  The  Federal  Register  notice 
aimouncing  the  availability  of  the 
guidance  documents  will  also  discuss 
how  to  obtain  copies  of  the  comment 
resolution  document. 

A  summary  of  the  major  conunents  on 
the  proposed  regulations  follows: 

Section  in.  Genesis  (Application) 

Comment:  The  Department  of  Energy 
(Office  of  Civilian  Radioactive  Waste 
Management],  requests  an  explicit 
statement  on  whether  or  not  §  100.23 
applies  to  the  Mined  Geologic  Disposal 
System  (MGDS)  and  a  Monitored 
Retrievable  Storage  (MRS)  facility.  The 
NRC  has  noted  in  NUREG-1451,  "Staff 
Technical  Position  on  Investigations  to 
Identify  Fault  Displacement  Hazards 
and  Seismic  Hazards  at  a  Geologic 
Respository,"  that  Appendix  A  to  10 
CFR  Part  100  does  not  apply  to  a 
geologic  repository.  NUREG-1451  also 
notes  that  the  contemplated  revisions  to 
Part  100  would  also  not  be  applicable  to 
a  geologic  repository.  Section  72.102(b) 
requires  that,  for  an  MRS  located  west 
of  the  Rocky  Mountain  front  or  in  areas 
of  known  potential  seismic  activity  in 
the  east,  the  seismidty  be  evaluated  by 
the  techniques  of  Appendix  A  to  10  CFR 
Part  100. 

Response:  Although  Appendix  A  to 
10  CFR  Part  100  is  titled  "Seismic  and 
Geologic  Siting  Criteria  for  Nuclear 
Power  Plants,"  it  is  also  referenced  in 
two  other  parts  of  the  regulation.  They 
are  (1)  Part  40.  "Domestic  Licensing  of 
Source  Material,"  Appendix  A,  "Criteria 
Relating  to  the  Operation  of  Uranium 
Mills  and  the  Disposition  of  Tailings  or 
Waste  Produced  by  the  Extraction  or 
Concentration  of  Source  Material  from 
Ores  Processed  Primarily  for  Their 
Source  Material  Content,"  Section  I, 
Criterion  4(e),  and  (2)  Part  72, 
"Licensing  Requirements  for  the 
Independent  Storage  of  Spent  Nuclear 
Fuel  and  High-Level  Radioactive 
Waste,"  Paragraphs  (a)(2),  (b)  and  (f)(1) 
of  §72.102. 

The  referenced  applicability  of 
§  100.23  to  other  than  power  reactors,  if 
considered  appropriate  by  the  NRC, 
would  be  a  separate  rulemaking.  That 
rulemaking  would  clearly  state  the 


appIicabiUty  of  §  100.23  to  an  MRS  or 
other  facility.  In  addition,  NUREG-1451 
will  remain  the  NRC  staff  technical 
position  on  seismic  siting  issues 
pertaining  to  an  MGDS  until  it  is 
superseded  through  a  rulemaking, 
revision  of  NUREG-1451,  or  other 
appropriate  mechanism. 

Section  V(B)(5),  "Value  of  the  Operating 
Basis  Earthquake  Groimd  Motion  (OBE) 
and  Required  OBE  Analysis." 

Comment:  One  commenter,  ABB 
Combtistion  Engineering  Nuclear 
Systems,  specifically  stated  that  they 
agree  with  the  NRC's  proposal  to  not 
require  explicit  design  analysis  of  the 
OBE  if  its  peaif.  acceleration  is  less  than 
one-third  of  the  Safe  Shutdown 
Earthquake  Groimd  Motion  (SSE).  The 
only  negative  conunents.  from  G.C. 
Slagis  Associates,  stated  that  the 
proposed  rule  in  the  area  of  required 
OBE  analysis  is  not  sound,  not 
technically  justified,  and  not 
appropriate  for  the  design  of  pressure- 
retaining  components,  llie  following  are 
specific  comments  (limited  to  the  design 
of  pressure-retaining  components  to  the 
ASME  Boiler  and  Pressure  Vessel 
Section  in  rules)  that  pertain  to  the 
supplemental  information  to  the 
proposed  regulations,  item  V(B)(5), 
"Vidue  of  the  Operating  Basis 
Earthquake  Groimd  Motion  (OBE)  and 
Required  OBE  Analysis." 

(1)  Comment:  Disagrees  with  the 
statement  in  SECY-79-300  that  design 
for  a  single  liTniHng  event  and 
inspection  and  evaluation  for 
earthquakes  in  excess  of  some  specified 
limit  may  be  the  most  sound  regulatory 
approach.  It  is  not  feasible  to  inspect  for 
cyclic  damage  to  all  the  pressure- 
retaining  components.  Visually 
inspecting  for  permanent  deformation, 
or  leakage,  or  failed  component 
supports  is  certainly  not  adequate  to 
determine  cyclic  damage. 

Response:  The  NRC  agrees. 
Postearthquake  inspection  and 
evaluation  guidance  is  described  in 
Regulatory  Guide  1.167  (Draft  was  DG- 
1035),  "Restart  of  a  Nuclear  Power  Plant 
Shut  Down  by  an  Seismic  Event."  The 
guidance  is  not  limited  to  visual 
inspections;  it  includes  inspections, 
tests,  and  analyses  including  fatigue 
analysis. 

(2j  Comment:  Disagrees  with  the  NRC 
statement  in  SECY-090-016  that  the 
OBE  should  not  control  design.  There  is 
a  problem  with  the  present 
requirements.  Requiring  design  for  five 
OBE  events  at  one-half  SSE  is 
imrealistic  for  most  (all?)  sites  and 
requires  an  excessive  and  lumecessary 
number  of  seismic  supports.  The 
solution  is  to  properly  define  the  OBE 
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magnitude  and  the  number  of  events 
expected  during  the  life  of  the  plant  and 
to  require  design  for  that  loading.  OBE 
may  or  may  not  control  the  design.  But 
you  cannot  assume,  before  you  have  the 
seismidty  defined  and  before  you  have 
a  component  design,  that  OBE  will  not 
govern  the  design. 

Response:  The  NRC  has  ccmcluded 
that  design  requirements  based  on  an 
estimated  OBE  magnitude  at  the  plant 
site  and  the  nimiber  of  events  expected 
during  the  plant  life  will  lead  to  low 
design  values  that  will  not  control  the 
design,  thus  resulting  in  unnecessary 
analyses. 

(3)  Comment:  It  is  not  technically 
justified  to  assume  that  Section  III 
components  will  remain  within 
applicable  stress  limits  (Level  B  limits) 
at  one-third  the  SSE.  The  Section  m 
acceptance  criteria  for  Level  D  (for  an 
SSE)  is  completely  different  than  that 
for  Level  B  (for  an  OBE).  The  Level  D 
criteria  is  based  on  surviving  the 
extremely-low  probability  SSE  load. 
Gross  structuiral  deformations  are 
possible,  and  it  is  expected  that  the 
component  will  have  to  be  replaced. 
Cyclic  effects  are  not  considered.  The 
cycUc  effects  of  the  repeated 
earthquakes  have  to  be  considered  in 
the  design  of  the  component  to  ensiue 
pressiire  boimdary  integrity  throughout 
the  Ufe  of  the  component,  especially  if 
the  SSE  can  occur  after  the  lower  level 
earthquakes. 

Response:  In  SECY-fl3-087,  Issue  I.M, 
"Elimination  of  Operating-Basis 
Earthquake,"  the  NRC  recognizes  that  a 
designer  of  piping  systems  considers  the 
effects  of  primary  and  secondary 
stresses  and  evaluates  fatigue  caused  by 
repeated  cycles  of  loading.  Primary 
stresses  are  induced  by  the  inertial 
effects  of  vibratory  motion.  The  relative 
motion  of  anchor  points  induces 
secondary  stresses.  The  repeating 
seismic  stress  cycles  induce  cydic 
e&cts  (fatigue).  However,  after 
reviewing  tibese  aspects,  the  NRC 
concludes  that,  for  primary  stresses,  if 
the  OBE  is  established  at  one-third  the 
SSE,  the  SSE  load  combinations  control 
the  piping  design  when  the  earthquake 
contribution  dominates  the  load 
combination.  Therefore,  the  NRC 
concludes  that  eliminating  the  OBE 
piping  stress  load  combination  for 
primary  stresses  in  piping  systems  will 
not  significantly  reduce  existing  safety 
margins. 

Eliminating  the  OBE  will,  however, 
directly  affect  the  current  methods  used 
to  evaluate  the  adequacy  of  cyclic  and 
secondary  stress  effects  in  the  piping 
design.  Eliminating  the  OBE  from  the 
load  combination  could  caiise 
uncertainty  in  evaluating  the  cyclic 


(fatigue)  effects  of  earthquake-induced 
motions  in  piping  systems  and  the 
relative  motion  effects  of  piping 
anchored  to  equipment  and  structures  at 
various  elevations  because  both  of  these 
effects  are  currently  evaluated  only  for 
OBE  loadings.  Accordingly,  to  account 
for  earthquake  cycles  in  the  fatigue 
analysis  of  piping  systems,  the  staff 
proposes  to  develop  guidelines  for 
selecting  a  number  of  SSE  cycles  at  a 
fi^ction  of  the  peak  amplitude  of  the 
SSE.  These  guidelines  will  provide  a 
level  of  fatigue  design  for  the  piping 
equivalent  to  that  currently  provided  in 
Standard  Review  Plan  Section  3.9.2. 

Positions  pertaining  to  the 
elimination  of  the  OBE  were  proposed 
in  SECY-93-087.  Commission  approval 
is  documented  in  a  memorandum  from 
Samuel  J.  Chilk  to  James  M.  Taylor, 
Subject:  SECY-93-Q87— Policy, 
Technical  and  Licensing  Issues 
Pertaining  to  Evolutionary  and 
Advanced  Light- Water  Reactor  (ALWR) 
Designs,  dated  Jidy  21, 1993. 

(4)  Comment:  There  is  one  major  flaw 
in  the  "SSE  only"  design  approach.  The 
equipment  designed  for  SSE  is  limited 
to  the  equipment  necessary  to  assure  the 
integrity  of  the  reactor  coolant  pressure 
boundary,  to  shutdown  the  reactor,  and 
to  prevent  or  mitigate  accident 
consequences.  The  equipment  designed 
for  SSE  is  only  part  of  the  equipment 
"necessary  for  continued  operation 
without  imdue  risk  to  the  health  and 
safi9ty  of  the  public."  Hence,  by  this 
rule,  it  is  possible  that  some  equipment 
necessary  for  continued  operation  will 
not  be  designed  for  SSE  or  OBE  effects. 

Response:  The  NRC  does  not  agree 
that  the  design  approach  is  flawed.  It  is 
not  possible  that  some  equipment 
necessary  for  continued  safe  operation 
will  not  be  designed  for  SSE  or  OBE 
effects.  General  Design  Criterion  2, 
"Design  Bases  for  Protection  Against 
Natural  Phenomena,"  of  Appendix  A, 
"General  Design  Criteria  for  Nuclear 
Power  Plants,"  to  10  CFR  Part  50 
requires  that  nuclear  power  plant 
structiues,  systems,  and  components 
important  to  safety  be  designed  to 
withstand  the  effects  of  earthquakes 
without  loss  of  capabihty  to  perform 
their  safety  functions.  The  criteria  in 
Appendix  S  to  10  CFR  Part  50 
implement  General  Design  Criterion  2 
insofar  as  it  requires  structiues,  systems, 
and  components  important  to  safety  to 
withstand  the  effects  of  earthquakes. 
Regulatory  Guide  1.29,  "Seismic  Design 
Qassification,"  describes  a  method 
acceptable  to  the  NRC  for  identifying 
and  classifying  those  features  of  light- 
water-cooled  nuclear  power  plants  that 
should  be  designed  to  withstand  the 
effects  of  the  SSE.  Currently, 


components  which  are  designed  for 
OBE  only  include  components  such  as 
waste  holdup  tanks.  As  noted  in  Section 
Vn,  Future  Regulatory  Actions, 
regulatory  guides  related  to  these 
components  will  be  revised  to  provide 
alternative  design  requirements. 

10  CFR  100.23 

The  Nuclear  Energy  Institute  (NEI) 
congratulated  the  NRC  staff  for  carefully 
considering  and  responding  to  the 
voliuninous  and  complex  comments 
that  were  provided  on  the  earlier 
proposed  rulemaking  package  (October 
20,  1992;  57  FR  47802)  and  considered 
that  the  seismic  portion  of  the  proposed 
rulemaking  package  is  nearing  maturity 
and  with  the  inclusion  of  industry's     ^ 
comments  (which  were  principally  on 
the  guidance  dociunents),  has  the 
potential  to  satisfy  the  objectives  of 
predictable  licensing  and  stable 
regulations. 

Both  NEI  and  Westinghouse  Electric 
Corporation  support  the  regulation 
format,  that  is,  prescriptive  guidance  is 
located  in  regulatory  guides  or  standard 
review  plan  sections  and  not  the 
regulation. 

NEI  and  Westinghouse  Electric 
Corporation  support  the  removal  of  the 
requirement  from  the  first  proposed 
rulemaking  (57  FR  47802)  that  both 
deterministic  and  probabilistic 
evaluations  must  be  conducted  to 
determine  site  suitability  and  seismic 
design  requirements  for  the  site.  [Note: 
the  commenters  do  not  agree  with  the 
NRC  staffs  deterministic  check  of  the 
seismic  soiux^es  and  parameters  used  in 
the  UJNL  and  EPRI  probabihstic  seismic 
hazard  analyses  (Regulatory  Guide 
1.165,  draft  was  DG-1032).  Also,  they 
do  not  support  the  NRC  staffs 
deterministic  check  of  the  appUcants 
submittal  (SRP  Section  2.5.2).  These 
items  are  addressed  in  the  document 
pertaining  to  comment  resolution  of  the 
draft  regulatory  guides  and  standard 
review  plan  sections.) 

Comment:  NEI,  Westinghouse  Electric 
Corporation,  and  Yankee  Atomic 
Electric  Corporation  recommend  that 
the  regulation  should  state  that  for 
existing  sites  east  of  the  Rocky 
Mountain  Front  (east  of  approximately 
105°  west  longitude),  a  0.3g 
standardized  design  level  is  acceptable 
at  these  sites  given  confirmatory 
foimdations  evaluations  [Regulatory 
Guide  1.132,  but  not  the  geologic, 
geophysical,  seismological 
investigations  in  Regulatory  Guide 
1.1651. 

Response:  The  NRC  has  determined 
that  the  use  of  a  spectral  shape  anchored 
to  0.3g  peak  ground  acceleration  as  a 
standardized  design  level  would  be 
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appropriate  for  existing  central  and 
eastern  U.S.  sites  based  on  the  current 
state  of  knowledge.  However,  as  new 
information  becomes  available  it  may 
not  be  appropriate  for  future  licensing 
dedsions.  Pertinent  information  such  as 
tiiat  described  in  Regulatory  Guide 
1.165 '(Draft  was  DG-1032)  is  needed  to 
make  that  assessment.  Therefore,  it  is 
not  appro^mate  to  codify  the  request. 

Comment:  NEI  recommended  a 
rewording  of  Puagraph  (a), 
Applicability.  Although  unlikely,  an 
applicant  for  an  operating  Ucense 
already  holding  a  construction  permit 
may  elect  to  apply  the  amended 
methodology  and  criteria  in  Subpart  B 
to  Part  100. 

Response:  The  NRC  will  address  this 
request  en  a  case-by-case  basis  rather 
than  through  a  generic  change  to  the 
regulations.  This  situation  pertains  to  a 
limited  nimiber  of  facilities  in  various 
stages  of  construction.  Some  of  the 
issues  that  must  be  addressed  by  the 
apphcant  and  NRC  during  the  operating 
license  review  include  differences 
between  the  design  bases  derived  from 
the  current  and  amended  regulations 
(Appendix  A  to  Part  100  and  §  100.23, 
respectively],  and  earthquake 
engineering  criteria  such  as,  OBE  design 
requirements  and  OBE  shutdown 
requirements. 

Appendix  S  to  10  CFR  Part  50 

Support  for  the  NRC  position 
pertaining  to  the  elimination  of  the 
Operating  Basis  Earthquake  Ground 
Motion  (OBE)  response  analyses  has 
been  docimiented  in  various  NRC 
publications  such  as  SECY-79-300, 
SECY-90-016,  SECY-93-087,  and 
NUREG-1061.  The  final  safety 
evaluation  reports  related  to  the- 
certification  of  the  System  80-t-  and  the 
Advanced  Boiling  Water  Reactor  design 
(NUREG-1462  and  NlJREG-1503, 
respectively)  have  already  adopted  the 
single  earthquake  design  philosophy.  In 
addition,  similar  activities  are  being 
done  in  foreign  coimtries,  for  instance, 
Germany.  (Additional  discussion  is 
provided  in  Section  V(B)(5)  of  this  rule). 

Comment:  The  American  Society  of 
Civil  Engineers  (ASCE)  recommended 
that  the  seismic  design  and  engineering 
criteria  of  ASCE  Standard  4,  "Seismic 
Analysis  of  Safety-Related  Nuclear 
Structures  and  Commentary  on 
Standard  for  Seismic  Analysis  of  Safety- 
Related  Nuclear  Structures,"  be 
incorporated  by  reference  into 
Appendix  S  to  10  CFR  Part  50. 

Response:  The  Commission  has 
determined  that  new  regiilations  will  be 
more  streamlined  and  contain  only 
basic  requirements  with  guidance  being 
provided  in  regulatory  guides  and,  to 


some  extent,  in  standard  review  plan 
sections.  Both  the  NRC  and  industry 
have  experienced  difficulties  in 
applying  prescriptive  regulations  such 
as  Appendix  A  to  10  CFR  Part  100 
because  they  inhibit  the  use  of  needed 
latitude  in  judgment.  Therefbre,  it  is 
common  NRC  practice  not  to  reference 
publications  such  as  ASCE  Standard  4 
(an  analysis,  not  design  standard)  in  its 
regulations.  Rather,  publications  such  as 
ASCE  Standard  4  are  cited  in  regulatory 
guides  and  standard  review  plan 
sections.  ASCE  Standard  4  is  cited  in 
the  1989  revision  of  Standard  Review 
Plan  Sections  3.7.1,  3.7.2,  and  3.7.3. 

Comment:  The  Department  of  Energy 
stated  that  the  required  consideration  of 
aftershocks  in  Paragraph  rV(B),  Surface 
Deformation,  is  confusing  and      i-  -; 
recommended  that  it  be  deleted. 

Response:  The  NRC  agrees.  Tbe 
reference  to  aftershocks  in  Paragraph 
IV(b)  has  been  deleted.  Paragraphs  VI(a), 
Safe  Shutdown  Earthqiiake,  and  VI(B)(3) 
of  Appendix  A  to  Part  100  contain  the 
phrase  "including  aftershocks."  The 
"including  aftershocks"  phrase  was 
removed  from  the  Safe  Shutdown 
Earthquake  Ground  Motion 
requirements  in  the  proposed 
regulation.  The  recommended  change 
will  make  Paragraphs  IV(a)(l),  "Safe 
Shutdown  Earthquake  Ground  Motion," 
and  IV(b),  "Surface  Deformation,  of 
Appendix  S  to  10  CFR  Part  50 
consistent 

X.  Small  Business  Regulatory 
Enforcement  FaimeM  Act 

In  accordance  with  the  Small 
Business  Regiilatory  Enforcement 
Fairness  Act  of  1996  the  NRC  has 
determined  that  this  action  is  not  a 
major  rule  and  has  verified  this 
determination  with  the  Office  of 
Information  and  Regulatory  Affairs  of 
OMB.  .^       . 

XI.  Finding  of  No  Significant 
Envinmmental  Impact:  Availability 

The  Commission  has  determined 
under  the  National  Environmental 
PoUcy  Act  of  1969,  as  amended,  and  the 
Commission's  regulations  in  Subpart  A 
of  10  CFR  Part  51,  that  this  regulation 
is  not  a  major  Federal  action 
significantly  affecting  the  quality  of  the 
human  environment  and  therefore  an 
environmental  impact  statement  is  not 
required. 

The  revisions  associated  with  the 
reactor  siting  criteria  in  10  CFR  Part  100 
and  the  relocation  of  the  plant  design 
requirements  from  10  CFR  Part  100  to 
10  CFR  Part  50  have  been  evaluated 
against  the  current  requirements.  The 
Commission  has  concluded  that 
relocating  the  requirement  for  a  dose 


calculation  to  Part  SO  and  adding  more 
specific  site  criteria  to  Part  100  does  not 
decrease  the  protection  of  public  health 
and  safety  over  the  current  regulations. 
The  amendments  do  not  affect 
nonradiological  plant  effluents  and  have 
no  other  environmental  impact.  

The  addition  of  §  100.23  to  10  CFR 
Part  100,  and  the  addition  of  Appwndix 
S  to  10  CFR  Part  50,  will  not  change  the 
radiological  environmental  impact 
o&ite.  Onsite  occupational  radiation 
exposure  associated  with  inspection  and 
maintenance  will  not  change.  These 
activities  are  principally  associated  with 
baseline  inspections  of  structuires, 
equipment,  and  piping,  and  with 
maintenance  of  seismic 
instnunentation.  Baseline  inspections 
are  needed  to  differentiate  between  pre- 
existing conditions  at  the  nuclear  power 
plant  and  earthquake  related  damage. 
The  structures,  equipment  and  piping 
selected  for  these  inspections  are  those 
routinely  examined  by  plant  operatora 
during  normal  plant  walkdowns  and 
inspections.  Routine  maintenance  of 
seismic  instrumentation  ensures  its 
operabiUty  during  earthquakes.  The 
location  of  the  seismic  instrumentation 
is  similar  to  that  in  the  existing  nuclear 
power  plants.  The  amendments  do  not' 
affect  nonradiological  plant  effluents 
and  have  no  other  environmental 
impttct. 

The  environmental  assessment  and 
finding  of  no  significant  impact  on 
which  this  determination  is  based  are 
available  for  inspection  at  the  NRC 
Public  Document  Room.  2120  L  Street 
NW.  (Lower  Level),  Washington,  DC 
Single  copies  of  the  environmental 
assessment  and  finding  of  no  significant 
impact  are  available  from  Dr.  Andrew ). 
Murphy,  Office  of  Nuclear  Regulatory 
Research.  U.S.  Nuclear  Regulatory 
Conunission,  Washington,  DC  20555- 
0001.  telephone  (301)  415-6010. 

Xn.  Paperwork  Reduction  Act 
Statement 

This  final  rule  amends  information 
collection  requirements  that  are  subject 
to  the  Paperwork  Reduction  Act  of  1995 
(44  U.S.C.  3501  et  seq.).  These 
requirements  were  approved  by  the 
Office  of  Management  and  Budget, 
approval  numbera  3150-0011  and  3150- 
0093. 

The  public  reporting  burden  for  this 
collection  of  information  is  estimated  to 
average  800,000  hours  per  response, 
including  the  time  for  reviewing 
instructions,  searching  existing  data 
sources,  gathering  and  maintaining  the 
data  needed,  and  completing  and 
reviewing  the  collection  of  information. 
Send  comments  on  any  aspect  of  this 
collection  of  information,  including 
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suggestions  for  reducing  the  burden,  to 
the  Information  and  Records 
Management  Branch  (T-6  F33),  U.S. 
Nuclear  Regulatory  Commission, 
Washington.  DC  20555-0001.  or  by 
hitemet  electronic  mail  to 
BJSieNRC.GOV;  and  to  the  Desk 
OfBcer,  Office  of  Information  and 
Regulatory  Affairs,  NEOB-10202  (3150- 
0011  and  3150-0093).  Office  of 
Management  and  Budget,  Washington, 
DC  20503. 

Public  Protection  Notification 

The  NRC  may  not  conduct  or  sponsor, 
and  a  person  is  not  required  to  respond 
to.  a  collection  of  information  imless  it 
displays  a  currently  valid  OMB  control 
number. 

Xin.  Regulatory  Analjrsis 

The  Commission  has  prepared  a 
regulatory  analysis  on  this  regulation. 
The  analysis  examines  the  costs  and 
benefits  of  the  alternatives  considered 
by  the  Commission.  Interested  persons 
may  examine  a  copy  of  the  regulatory 
analysis  at  the  NRC  Public  Dociunent 
Room,  2120  L  Street  NW.  (Lower  Level), 
Washington,  DC.  Single  copies  of  the 
analysis  are  available  from  Dr.  Andrew 
J.  Murphy,  Office  of  Nuclear  Regulatory 
Research,  U.S.  Nuclear  Regulatory 
Commission,  Washington.  DC  20555- 
0001,  telephone  (301)  415-6010. 

XIV.  Regulatory  Flexibility  Certification 

As  required  by  the  Regulatory 
Flexibility  Act  of  1980,  5  U.S.C.  605(b), 
the  Commission  certifies  that  this 
regulation  does  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  This 
regulation  affects  only  the  licensing  and 
operation  of  nuclear  power  plants.  The 
companies  that  own  these  plants  do  not 
fall  within  the  definition  of  "small 
entities"  set  forth  in  the  Regulatory 
Flexibility  Act  or  the  size  standards 
established  by  the  NRC  (April  11, 1995; 
60  FR  18344). 

XV.  Backfit  Analysis 

The  NRC  has  determined  that  the 
backfit  rule,  10  CFR  50.109,  does  not 
apply  to  this  regulation,  and,  therefore, 
a  backfit  analysis  is  not  required  for  this 
regulation  because  these  amendments 
do  not  involve  any  provisions  that 
would  impose  backfits  as  defined  in  10 
CFR  50.109(a)(1).  The  regulation  would 
apply  only  to  applicants  for  future 
nuclear  power  plant  construction 
permits,  preliminary  design  approval, 
final  design  approval,  manufacturing 
licenses,  early  site  reviews,  operating 
Ucenses,  and  combined  operating 
Ucenses. 


ListofSol^ects 

10  CFR  Part  21 

Nuclear  power  plants  and  reactors. 
Penalties,  Radiation  protection. 
Reporting  and  recordkeeping 
requirements. 

10  CFR  Part  50 

Antitrust,  Classified  information. 
Criminal  penalties.  Fire  protection. 
Intergovernmental  relations,  Nuclear 
power  plants  and  reactors.  Radiation 
protection.  Reactor  siting  criteria. 
Reporting  and  recordkeeping 
requirements. 

10  CFR  Part  52 

Administrative  practice  and 
procedure.  Antitrust,  Backfitting, 
Combined  license.  Early  site  permit. 
Emergency  planning.  Fees,  Inspection, 
Limited  work  authorization.  Nuclear 
power  plants  and  reactors,  Probabilistic 
risk  assessment.  Prototype,  Reactor 
siting  criteria.  Redress  of  site.  Reporting 
and  recordkeeping  requirements, 
Standard  design.  Standard  design 
certification. 

10  CFR  Part  54 

Administrative  practice  and 
procedure.  Age-related  degradation, 
Backfitting.  Classified  information. 
Criminal  penalties.  Environmental. 
Nuclear  power  plants  and  reactors. 
Reporting  and  recordkeeping 
requirements. 

10  CFR  Part  100 

Nuclear  power  plants  and  reactors. 
Reactor  siting  criteria. 

For  the  reasons  set  out  in  the 
preamble  and  under  the  authority  of  the 
Atomic  Energy  Act  of  1954,  as  amended, 
the  Energy  Reorganization  Act  of  1974, 
as  amended,  and  5  U.S.C.  552  and  553. 
the  NRC  is  adopting  the  following 
amendments  to  10  CFR  Parts  21,  50,  52, 
54.  and  100: 

PART  21— REPORTING  OF  DEFECTS 
AND  NONCOMPLIANCE 

1.  The  authority  citation  for  Part  21 
continues  to  read  as  follows: 

Authority:  Sec.  161, 68  Stat.  948,  as 
amended,  sec.  234,  83  Stat.  444,  as  amended, 
sec.  1701. 106  Stat.  2951,  2953  (42  U.S.C 
2201,  2282,  2297f);  sees.  201,  as  amended, 
206, 88  Stat.  1242,  as  amended,  1246  (42 
U.S.C  5841,  5846). 

Section  21.2  also  issued  under  sees.  135, 
141,  Pub.  L  97-425,  96  Stat.  2232,  2241  (42 
U.S.C.  101 55, 10161). 

2.  In  §  21.3,  the  definition  for  Basic 
component  (l)(i)(C)  is  revised  to  read  as 
follows: 


%1\A    Definitions. 

*        *        •        •        • 

Basic  component.  (l)(i)  *  •  • 
(C)  The  capabihty  to  prevent  or 
mitigate  the  consequences  of  accidents 
whidi  could  result  in  potential  offsite 
exposures  comparable  to  those  referred 
to  in  §  50.34(a)(1)  or  §  100.11  of  this 
chapter,  as  applicable. 


PART  50— DOMESTIC  UCENSINQ  OF 
PRODUCTION  AND  UTILIZATION 
FACILITIES 

3.  The  authority  citation  for  Part  50 
continues  to  read  as  follows: 

Authority:  Sees.  102, 103, 104, 105, 161. 
182,  183, 186. 189,  68  Stat  936,  937,  938. 
948,  953.  954,  955,  956,  as  amended,  sec. 
234,  83  Stat  1244,  as  amended  (42  U.S.C 
2132,  2133,  2134,  2135.  2201.  2232.  2233. 
2236,  2239,  2282);  sees.  201.  as  amended. 
202.  206,  88  Stat.  1242.  as  amended.  1244, 
1246,  (42  U.S.C  5841,  5842.  5846). 

Section  50.7  also  issued  under  Pub.  L.  9S- 
601.  sec.  10,  92  Stat  2951  (42  U.S.C.  5851). 
Section  50.10  also  issued  under  sees.  101, 
185.  68  Stat.  955  as  amended  (42  U.S.C  2131. 
2235),  sec.  102.  Pub.  L.  91-190.  83  Stat  853 
(42  U.S.C  4332).  Sections  50.13.  50.54{dd) 
and  50.103  also  issued  under  sec.  108,  68 
Stat.  939.  as  amended  (42  U.S.C  2138). 
Sections  50.23.  5a35,  50.55,  and  S0.56  also 
issued  under  sec.  185, 68  Sut.  955  (42  U.S.C 
2235).  Sections  50.33a,  50.55a  and  Appendix 
Qalso  issued  under  sec.  102.  Pub.  L.  91-190, 
83  Stat.  853  (42  U.S.C  4332).  Sections  50.34 
and  50.54  also  issued  under  sec.  204,  88  Stat. 
1245  (42  U.S.C  5844).  Sections  50.58.  50.91 
and  50.92  also  issued  under  Pub.  L  97-415, 
96  Stat.  2073  (42  U.S.C  2239).  Section  50.78 
also  issued  under  sec.  122, 68  Stat  939  (42 
U.S.C  2152).  Sections  50.80-50.81  also 
issued  under  sec.  184.  68  Stat.  954.  as 
amended  (42  U.S.C  2234).  Appendix  F  also 
issued  under  sec.  187,  68  Stat.  955  (42  U.S.C. 
2237). 

4.  Section  50.2  is  amended  by  adding 
in  alphabetical  order  the  definitions  for 
Committed  dose  equivalent,  Committed 
effective  dose  equivalent.  Deep-dose 
equivalent.  Exclusion  area.  Low 
population  zone.  Safety-related 
structures,  systems,  and  components 
and  Total  effective  dose  equivalent,  and 
revising  the  definition  for  Basic 
component  (l)(iii)  to  read  as  follows: 

iSOS    OcflnHiona. 

•  *        •        •        • 

Basic  component  *  *  • 

(D*  *  • 

(iii)  The  capability  to  prevent  Or 
mitigate  the  consequences  of  accidents 
whidi  could  result  in  potential  ofi^site 
exposures  comparable  to  those  referred 
to  in  §  50.34(a)(1)  or  §  100.11  of  this 
chapter,  as  applicable. ' 

*  •        •        •       • 

Committed  dose  equivalent  means  the 
dose  equivalent  to  organs  or  tissues  of 
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reference  that  will  be  received  from  an 
intake  of  radioactive  material  by  an 
individual  during  the  50-year  period 
following  the  intake. 

•  Committed  effective  dose  equivalent 
is  the  simi  of  the  products  of  the 
weighting  factors  applicable  to  each  of 
the  body  organs  or  tissues  that  are 
irradiated  and  the  committed  dose 
equivalent  to  these  organs  or  tissues. 

•  *        •        *        • 

Deep-dose  equivalent,  which  applies 
to  external  wbole-body  exposure,  is  the 
dose  equivalent  at  a  tissue  depth  of  1  cm 
(lOOOmg/cm^). 

Exclusion  area  means  that  area 
surrounding  the  reactor,  in  which  the 
reactor  hcensee  has  the  authority  to 
determine  all  activities  including 
exclusion  or  removal  of  personnel  and 
property  from  the  area.  This  area  may  be 
traversed  by  a  highway,  railroad,  or 
waterway,  provided  these  are  not  so 
close  td  the  facility  as  to  interfere  with 
normal  operations  of  the  fadUty  and 
provided  appropriate  and  effective 
arrangements  are  made  to  control  traffic 
on  the  highway,  railroad,  or  waterway, 
in  case  of  emergency,  to  protect  the 
public  health  and  safety.  Residence 
within  the  exclusion  area  shall  normally 
be  prohibited.  In  any  event,  residents 
shall  be  subject  to  ready  removal  in  case 
of  necessity.  Activities  imrelated  to 
operation  of  the  reactor  may  be 
permitted  in  an  exclusion  area  under 
appropriate  limitations,  provided  that 
no  significant  hazards  to  the  public 
health  and  safety  will  result. 

•  *        •        *        *  * 

Low  population  zone  means  the  area 
inunediately  surrounding  the  exclusion 
area  which  contains  residents,  the  total 
number  and  density  of  which  are  such 
that  there  is  a  reasonable  probabiUty 
that  appropriate  protective  measures 
could  be  taken  in  their  behalf  in  the 
event  of  a  serious  accident.  These 
guides  do  not  specify  a  permissible 
population  density  or  total  population 
within  this  zone  because  the  situation 
may  vary  from  case  to  case.  Whether  a 
specific  number  of  people  can,  for 
example,  be  evacuated  from  a  specific 
area,  or  instructed  to  take  shelter,  on  a 
timely  basis  will  depend  on  many 
factors  such  as  location,  number  and 
size  of  highways,  scope  and  extent  of 
advance' planning,  and  actual 
distribution  of  residents  within  the  area. 
***** 

Safety-related  structures,  systems,  and 
components  means  those  structures, 
systems,  and  components  that  are  relied 
on  to  remain  functional  during  and 
following  design  basis  (postiilated) 
events  to  assure: 


(1)  The  integrity  of  the  reactor  coolant 
pressure  boundary; 

(2)  The  capabihty  to  shut  down  the 
reactor  and  maintain  it  in  a  safe 
shutdown  condition;  and 

(3)  The  capability  to  prevent  or 
mitigate  the  consequences  of  accidents 
which  could  result  in  potential  offsite 
exposures  comparable  to  the  applicable 
guideline  exposures  set  forth  in 

§  50.34(a)(1)  or  §  100.11  of  this  chapter, 

as  applicable. 

•        •        •        •        •       ''.r. . 

Total  effective  dose  equivalent  (TEDE) 
means  the  simi  of  the  deep-dose 
equivalent  (for  external  exposures)  and 
the  committed  effective  dose  equivalent 
(for  internal  exposures). 
***** 

5.  In  §  50.8,  paragraph  (b)  is  revised  to 
read  as  follows: 

$50.8    Information  coliaction        ( 
requirements:  0MB  approval. 

***** 

(b)  The  approved  information 
collection  requirements  contained  in 
this  part  appear  in  §§  50.30,  50.33. 
50.33a,  50.34,  50.34a.  50.35,  50.36, 
50.36a,  50.36b,  50.44.  50.46.  50.47. 
50.48,  50.49,  50.54,  50.55,  50.55a,  50.59, 
50.60.  50.61.  50.62.  50.63.  50.64.  50.65. 
50.66.  50.71.  50.72,  50.74,  50.75,  50.80. 
50.82,  50.90,  50.91,  50.120.  and 
Appendices  A.  B,  E.  G,  H,  I, },  K,  M.  N, 
O.  Q,  R.  and  S  to  this  part. 
***** 

6.  In  §  50.34,  footnotes  6,  7,  and  8  are 
redesignated  as  footnotes  8,  9  and  10 
and  paragraph  (a)(1)  is  revised  and 
paragraphs  (a)(12).  (b)(10),  and  (b)(ll) 
are  added  to  read  as  follows: 

§  50.34    Contents  of  applications;  technical 
Information. 

(a)  *  *  • 

(1)  Stationary  power  reactor 
applicants  for  a  construction  permit 
pursuant  to  this  part,  or  a  design 
certification  or  combined  Ucense 
pursuant  to  part  52  of  this  chapter  who 
apply  on  or  after  January  10, 1997,  shall 
comply  with  paragraph  (a)(l)(ii)  of  this 
section.  All  other  applicants  for  a 
construction  permit  pursuant  to  this 
part  or  a  design  certification  or 
combined  license  pvusuant  to  part  52  of 
this  chapter,  shall  comply  Mrith 
paragraph  (a)(l)(i)  of  this  section. 

(i)  A  description  and  safety 
assessment  of  the  site  on  which  the 
facility  is  to  be  located,  with  appropriate 
attention  to  features  affecting  facility 
design.  S{>ecial  attention  should  be 
directed  to  the  site  evaluation  factors 
identified  in  part  100  of  this  chapter. 
The  assessment  must  contain  an 
analysis  and  evaluation  of  the  major 
structiu-es,  systems  and  components  of 


the  facility  which  bear  significantly  on 
the  acceptability  of  the  site  under  the 
site  evaluation  factors  identified  in  part 
100  of  this  chapter,  assuming  that  the 
facility  will  be  operated  at  the  ultimate 
power  level  which  is  contemplated  by 
the  applicant.  With  respect  to  operation 
at  the  projected  initial  power  level,  the 
applicant  is  required  to  submit 
information  prescribed  in  paragraphs 
(a)(2)  through  (a)(8)  of  this  section,  as 
well  as  the  information  required  by  this 
paragraph,  in  support  of  the  application 
for  a  construction  permit,  or  a  design 
approval. 

(ii)  A  description  and  safety 
assessment  of  the  site  and  a  safety 
assessment  of  the  faciUty.  It  is  expected 
that  reactors  will  reflect  through  their 
design,  construction  and  operation  an 
extremely  low  probabiUty  for  accidents 
that  could  result  in  the  release  of 
significant  quantities  of  radioactive 
fission  products.  The  following  power 
reactor  design  characteristics  and 
proposed  operation  will  be  taken  into 
consideration  by  the  Commission: 

(A)  Intended  use  of  the  reactor 
including  the  proposed  maximum 
power  level  and  the  nature  and 
inventory  of  contained  radioactive 
materials; 

(B)  The  extent  to  which  generally 
accepted  engineering  standards  are 
applied  to  the  design  of  the  reactor, 

(O  The  extent  to  which  the  reactor 
incorporates  unique,  unusual  or 
enhanced  safety  features  having  a 
significant  bearing  on  the  probability  or 
consequences  of  accidental  release  of 
radioactive  materials; 

(D)  The  safety  features  that  are  to  be 
engineered  into  the  facility  and  those 
barriers  that  must  be  breached  as  a 
result  of  an  accident  before  a  release  of 
radioactive  material  to  the  environment 
can  occxir.  Special  attention  must  be 
directed  to  plant  design  features 
intended  to  mitigate  tibe  radiological 
consequences  of  accidents.  In 
performing  this  assessment,  an 
applicant  shall  assume  a  fission  product 
release  ^  from  the  core  into  the 
contaiiunent  assuming  that  the  facility 
is  operated  at  the  ultimate  power  level 
contemplated.  The  applicant  shall 
perform  an  evaluation  and  analysis  of 
the  postiilated  fission  product  release, 
using  the  expected  demonstrable 
containment  leak  rate  and  any  fission 


'The  Tission  product  relMM  SMumed  for  this 
evaluation  should  be  based  upon  a  major  accident, 
hypothesized  for  purposes  of  site  analysis  or 
postulated  from  considerations  of  possible 
accidental  events.  Such  accidents  have  generally 
been  assumed  to  result  in  substantial  meltdown  of 
the  core  with  subsequent  release  into  the 
containment  of  appreciable  quantities  of  fission 
products. 
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product  cleanup  systems  intended  to 
mitigate  the  consequences  of  the 
accidents,  together  with  applicable  site 
characteristics,  including  site 
meteorology,  to  evaluate  the  oSsite 
radiological  consequences.  Site 
characteristics  must  comply  with  part 
100  of  this  chapter.  The  evaluation  must 
determine  that: 

(1)  An  individual  located  at  any  point 
on  the  boimdary  of  the  exclusion  area 
for  any  2  hour  period  following  the 
onset  of  the  postulated  fission  product 
release,  would  not  receive  a  radiation 
dose  in  excess  of  25  rem ''  total  effective 
dose  equivalent  (TEDE). 

[2]  Aji  individual  located  at  any  point 
on  the  outer  boundary  of  the  low 
population  zone,  who  is  exposed  to  the 
radioactive  cloud  resulting  from  the 
postulated  fission.product  release 
(during  the  entire  period  of  its  passage) 
would  not  receive  a  radiation  dose  in 
excess  of  25  rem  total  effective  dose 
equivalent  (TEDE); 

(E)  With  respect  to  operation  at  the 
projected  initial  power  level,  the 
appUcant  is  required  to  submit 
information  prescribed  in  paragraphs 
(a)(2)  through  (a)(8)  of  this  section,  as 
well  as  the  information  required  by  this 
paragraph  (a)(l)(i),  in  support  of  the 
appUcation  for  a  construction  permit,  or 
a  design  approval. 
•        •        •        *        • 

(12)  On  or  after  January  10,  1997, 
stationary  power  reactor  applicants  who 
apply  for  a  construction  permit 
pursuant  to  this  part,  or  a  design 
certification  or  combined  license 
pursuant  to  part  52  of  this  chapter,  as 
partial  conformance  to  General  IDesign 
Criterion  2  of  Appendix  A  to  this  part, 
shall  comply  with  the  earthquake 
engineering  criteria  in  Appendix  S  to 
this  part. 

(bf*  •  • 

(10)  On  or  after  January  10, 1997, 
stationary  power  reactor  appHcants  who 
apply  for  an  operating  license  pursuant 
to  this  part,  or  a  design  certification  or 
combined  license  pursuant  to  part  52  of 
this  chapter,  as  partial  conformance  to 
General  Design  Criterion  2  of  Appendix 
A  to  this  part,  shall  comply  with  the 


^  A  whole  body  dose  of  25  rem  ha«  beeD  stated 
to  correspond  numerically  to  the  once  in  a  lifetime 
accidental  or  emergency  dose  for  radiation  workers 
which,  according  to  NCIRP  recommendations  at  the 
time  could  be  disregarded  in  the  determination  of 
their  radiation  exposure  status  (see  MBS  Handbook 
69  dated  June  5, 1959).  However,  its  use  is  not 
intended  to  imply  that  this  number  constitutes  an 
acceptable  limit  for  an  emergency  dose  to  the  public 
under  accident  conditions.  Rather,  this  dose  value 
has  been  set  forth  in  this  section  as  a  reference 
value,  which  can  be  used  in  the  evaluation  of  plant 
design  features  with  respect  to  postulated  reactor 
accidents,  in  order  to  assure  that  such  designs 
provide  assurance  of  low  risk  of  public  exposure  to 
radiation,  in  the  event  of  such  accidents. 


earthquake  engineering  criteria  of 
Appendix  S  to  this  part.  However,  for 
those  operating  license  applicants  and 
holders  whose  construction  permit  was 
issued  prior  to  January  10. 1997.  the 
earthquake  engineering  criteria  in 
Section  VI  of  Appendix  A  to  part  100  of 
this  chapter  continues  to  apply. 

(11)  Cta  or  after  January  10. 1997. 
stationary  power  reactor  applicants  who 
apply  for  an  operating  license  pursuant 
to  this  part,  or  a  combined  license 
pursuant  to  part  52  of  this  chapter,  shall 
provide  a  description  and  safety 
assessment  of  the  site  and  of  the  facility 
as  in  §50.34(a)(l)(ii)  of  this  part. 
However,  for  either  an  operating  license 
applicant  or  holder  whose  cons^ction 
permit  was  issued  prior  to  January  10, 
1997,  the  reactor  site  criteria  in  part  100 
of  this  chapter  and  the  seismic  and 
geologic  siting  criteria  in  Appendix  A  to 
part  100  of  this  chapter  continues  to 
apply. 

*  *        •        •        * 

7.  In  §  50.49,  paragraph  (b)(1)  is 
revised  to  read  as  follows: 

§  50.49    Environmental  qualification  of 
electric  equipment  important  to  safety  for 
nuclear  power  plants. 

*  *        •        *        •  ' 

(b)*  •  * 

(1)  Safety-related  electric  equipment.' 
(i)  This  equipment  is  that  relied  upon 
to  remain  fimctional  diuing  and 
following  design  basis  events  to 
ensure — 

(A)  The  integrity  of  the  reactor  coolant 
pressiue  boundary; 

(B)  The  capability  to  shut  down  the 
reactor  and  maintain  it  in  a  safe 
shutdown  condition;  and 

(C)  The  capability  to  prevent  or 
mitigate  the  consequences  of  accidents 
that  could  result  in  potential  offsite 
exposiues  comparable  to  the  guidelines 
in  §  50.34(a)(1)  or  §  100.11  of  this 
chapter,  as  applicable. 

(ii)  Design  basis  events  are  defined  as 
conditions  of  normal  operation, 
including  anticipated  operational 
occurrences,  design  basis  accidents, 
external  events,  and  natiual  phenomena 
for  which  the  plant  must  be  designed  to 
ensure  functions  (b)(l)(i)  (A)  through  (C) 
of  this  section. 

*  *        *        •        • 

8.  In  §  50.54,  paragraph  (fi)  is  added 
to  read  as  follows: 

$sa54    Conditions  of  NcanseSL 


'Safety-related  electric  equipment  is  referred  to 
as  "Ckss  IE"  equipment  in  IEEE  323-1974.  Copies 
of  this  standard  may  be  obtained  from  the  Institute 
of  Electrical  and  Electronics  Engineers.  Inc.,  345 
East  47th  Strert.  New  York.  NY  10017. 


(ff)  For  licensees  of  nuclear  power 
plants  that  have  implemented  the 
earthquake  engineering  criteria  in 
Appendix  S  to  this  part,  plant  shutdown 
is  required  as  provided  in  Paragraph 
IV(a)(3)  of  Appendix  S  to  this  part.  Prior 
to  resuming  operations,  the  Ucensee 
shall  demcmstrate  to  the  Commission 
that  no  fimctional  damage  has  occurred 
to  those  features  necessary  for 
continued  operation  without  undue  risk 
to  the  health  and  safety  of  the  pubUc 
and  the  licensing  basis  is  maintained. 

9.  In  §  50.65,  paragraph  (b)(1)  is 
revised  to  read  as  follows: 

§  50.65    Requirements  for  monitoring  ttie 
effectiveness  of  maintenance  at  nuclaar 
power  plants 

*  •        *        *        • 

(b)*  •  • 

(1)  Safety  related  structures,  systems, 
or  components  that  are  relied  upon  to 
remain  functional  during  and  following 
design  basis  events  to  ensure  the 
integrity  of  the  reactor  coolant  pressure 
boundary,  the  capability  to-shut  down 
the  reactor  and  maintain  it  in  a  safe 
shutdown  condition,  and  the  capability 
to  prevent  or  mitigate  the  consequences- 
of  accidents  that  could  result  in 
potential  offsite  expostue  comparable  to 
the  guidelines  in  §  50.34(a)(1)  or 
§  100.11  of  this  chapter,  as  apphcable. 

*  »        •        •        » 

10.  Appendix  S  to  Part  50  is  added  to 
read  as  follows: 

Appendix  S  to  Part  50 — Earthquake 
Engineering  Criteria  for  Nuclear  Po%ver 
Plants 

General  Information 

This  appendix  applies  to  applicants  for  a 
design  certification  or  combined  license 
pursuant  to  part  52  of  this  chapter  or  a 
construction  permit  or  of>erating  license 
pursuant  to  part  50  of  this  chapter  on  or  after 
January  10, 1997.  However,  for  either  an 
operating  license  applicant  or  holder  whose 
construction  permit  was  issued  prior  to 
January  10, 1997,  the  earthquake  engineering 
criteria  in  Section  VI  of  Appendix  A  to  10 
CFR  part  100  continues  to  apply. 

/.  Introduction 

(a)  Each  applicant  for  a  construction 
permit,  operating  license,  design 
certification,  or  combined  license  is  required 
by  S  50.34  (a)(12).  (b)(10),  and  General  Design 
Criterion  2  of  Appendix  A  to  this  part  to 
design  nuclear  power  plant  structures, 
systems,  and  components  important  to  safety 
to  withstand  the  effects  of  natural 
phenomena,  such  as  earthquakes,  mthout 
loss  of  capability  to  perform  their  safety 
functions.  Also,  as  specified  in  5  50.54(ff), 
nuclear  power  plants  that  have  implemented 
the  earthquake  engineering  criteria  described 
herein  must  shut  down  if  the  criteria  in 
Paragraph  IV(a)(3)  of  this  appendix  are 
exceeded. 
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(b)  These  criteria  implement  General 
Design  Criterion  2  insofar  aa  it  requires 
structures,  systems,  and  components 
important  to  safety  to  withstand  the  effects  of 
earthquakes. 

n.  Scope 

The  evaluations  described  in  this  appendix 
are  within  the  scope  of  investigations 
permitted  by  §  50.10(cMl). 

m.  Definitions 

As  used  in  these  criteria: 

Combined  license  means  a  combined 
construction  permit  and  operating  license 
with  conditions  for  a  nuclear  power  facility 
issued  pursuant  to  Subpart  C  of  Part  52  of 
this  chapter. 

Design  Certification  means  a  Commission 
approval,  issued  pursuant  to  Subp>ari  B  of 
Part  52  of  this  chapter,  of  a  standard  design 
Cor  a  nuclear  power  facility.  A  design  so 
approved  may  be  referred  to  as  a  "certified 
standard  design." 

The  Operating  Basis  Earthquake  Ground 
Motion  (OBE)  is  the  vibratory  ground  motion 
for  which  those  features  of  the  nuclear  power 
plant  necessary  for  continued  operation 
without  undue  risk  to  the  health  and  safiety 
of  the  public  will  remain  functional.  The 
Operating  Basis  Earthquake  Ground  Motion 
is  only  associated  with  plant  shutdown  and 
inspection  unless  specifically  selected  by  the 
applicant  as  a  design  input 

A  response  spectrum  is  a  plot  of  the 
maximum  responses  (acceleration,  velocity, 
or  displacement)  of  idealized  single-degree- 
of-&eedom  oscillators  as  a  function  of  the 
natural  fa^uencies  of  the  oscillators  for  a 
given  damping  value.  The  response  spectrum 
is  calculated  for  a  specified  vibratory  motion 
input  at  the  oscillators'  supports. 

The  Safe  Shutdown  Earthquake  Ground 
Motion  (SSE)  is  the  vibratory  ground  motion 
for  which  certain  structxires,  systems,  and 
components  must  be  designed  to  remain 
functional. 

The  structures,  systems,  and  components 
required  to  withstand  the  effects  of  the  Safe 
Shutdown  Earthquake  Ground  Motion  or 
surface  deformation  are  those  necessary  to 
assure: 

(1)  The  integrity  of  the  reactor  coolant 
pressure  boundary; 

(2)  The  capability  to  shut  down  the  reactor 
and  maintain  it  in  a  safe  shutdown  condition; 
or 

(3)  The  capability  to  prevent  or  mitigate  the 
consequences  of  accidents  that  could  result 
in  p>otential  offsite  exp>osure8  comparable  to 
the  guideline  exposures  of  §  50.34(a)(1). 

Surface  deformation  is  distortion  of 
geologic  strata  at  or  near  the  ground  surface 
by  the  processes  of  folding  or  faulting  as  a 
result  of  various  earth  forces.  Tectonic 
surface  deformation  is  associated  with 
earthquake  processes. 

/v.  Application  To  Engineering  Design 

The  following  are  pursuant  to  the  seismic 
and  geologic  design  basis  requirements  of 
§100.23  of  this  chapter 

(a)  Vibratory  Ground  Motion. 

(1)  Safe  Shutdown  Earthquake  Ground 
Motion. 

(i)  The  Safe  Shutdown  Earthq\iake  Ground 
Motion  must  be  characterized  by  free-field 


ground  motion  response  spectra  at  the  free 
ground  siirface.  In  view  of  the  linoited  data 
available  on  vibratory  ground  motions  of 
strong  earthquakes,  it  usually  will  be 
appropriate  that  the  design  response  spectra 
be  smoothed  spectra.  The  horizontal 
component  of  the  Safe  Shutdown  Earthquake 
Ground  Motion  in  the  free-field  at  the 
foundation  level  of  the  structures  must  be  an 
appropriate  response  spMctrum  %vith  a  peak 
ground  acceleration  of  at  least  O.lg. 

(ii)  The  nuclear  power  plant  must  be 
designed  so  that,  if  the  Safe  Shutdown 
Earthquake  Ground  Motion  occurs,  certain 
structures,  systems,  and  com(>onents  will 
remain  functional  and  within  applicable 
stress,  strain,  and  deformation  limits.  In 
addition  to  seismic  loads,  applicable 
conctirrent  normal  operating,  functional,  and 
accident-induced  loads  must  be  taken  into 
account  in  the  design  of  these  safety-related 
structures,  systems,  and  components.  The 
design  of  the  nuclear  power  plant  must  also 
take  into  account  the  possible  effects  of  the 
Safe  Shutdown  Earthquake  Ground  Motion 
on  the  facility  foundations  by  groimd 
disruption,  such  as  fissuring,  lateral  spreads, 
differential  settlement,  liquefaction,  and 
landsliding,  as  required  in  §  100.23  of  this 
chapter. 

(iii)  The  required  safety  functions  of 
structures,  systems,  and  components  must  be 
assured  during  and  after  the  vibratory  ground 
motion  associated  with  the  Safe  Shutdown 
Earthquake  Ground  Motion  through  design, 
testing,  or  qualification  methods. 

(iv)  The  evaluation  must  take  into  account 
soil-structure  interaction  effects  and  the 
expected  duration  of  vibratory  motion.  It  is 
permissible  to  design  for  strain  limits  in 
excess  of  yield  strain  in  some  of  these  safety- 
related  structures,  systems,  and  components 
during  the  Safe  Shutdown  Earthquake 
Ground  Motion  and  under  the  postulated 
concurrent  loads,  provided  the  necessary 
safety  functions  are  maintained. 

(2)  Operating  Basis  Earthquake  Ground 
Motion. 

(i)  The  Operating  Basis  Earthquake  Ground 
Motion  must  be  characterized  by  response 
spectra.  The  value  of  the  Operating  Basis 
Earthquake  Groimd  Motion  must  be  set  to 
one  of  the  following  choices: 

(A)  One-third  or  less  of  the  Safe  Shutdown 
Earthquake  Ground  Motion  design  response 
spectra.  The  requirements  associated  with 
this  Opterating  Basis  Earthquake  Ground 
Motion  in  Paragraph  (a)(2)(i)(B)(/ )  can  be 
satisfied  without  the  applicant  performing 
explicit  response  or  design  analyses,  or 

(B)  A  value  greater  than  one-third  of  the 
Safe  Shutdown  Earthquake  Ground  Motion 
design  response  spectra.  Analysis  and  design 
must  be  performed  to  demonstrate  that  the 
requirements  associated  with  this  Operating 
Basis  Earthquake  Ground  Motion  in 
Paragraph  (a)(2](i)(B)(i)  are  satisfied.  The 
design  must  take  into  account  soil-structure 
interaction  effects  and  the  duration  of 
vibratory  ground  motion. 

(/)  When  subjected  to  the  effects  of  the 
Operating  Basis  Earthquake  Ground  Motion 
in  combination  with  normal  operating  loads, 
all  structures,  systems,  and  comp>onent8  of 
the  nuclear  p>ower  plant  necessary  for 
continued  operation  without  undue  risk  to 


the  health  and  safety  of  the  public  must 
remain  functional  and  within  applicable 
stress,  strain,  and  deformation  limits. 

(3)  Required  Plant  Shutdown.  If  vibratory 
ground  motion  exceeding  that  of  the 
Operating  Basis  Earthquake  Ground  Motion 
or  if  significant  plant  damage  occurs,  the 
licensee  must  shut  down  the  nuclear  power 
plant.  If  systems,  structures,  or  components 
necessary  for  the  safe  shutdown  of  the 
nuclear  power  plant  are  not  available  after 
the  occurrence  of  the  Opwrating  Basis 
Earthquake  Ground  Motion,  the  licensee 
must  consult  with  the  Commission  and  must 
propose  a  plan  for  the  timely,  safe  shutdown 
of  the  nuclear  power  plant.  Prior  to  restmiing 
operations,  the  licensee  must  demonstrate  to 
the  Commission  that  no  functional  damage 
has  occurred  to  those  featujes  necessary  for 
continued  op>eration  without  undue  risk  to 
the  health  and  safety  of  the  public  and  the 
licensing  basis  is  maintained. 

(4)  Required  Seismic  Instrumentation. 
Suitable  instrumentation  must  be  provided 
so  that  the  seismic  response  of  nuclear  p>ower 
plant  features  imp>ortant  to  safety  can  be 
evaluated  promptly  after  an  earthquake. 

(b)  Suifece  Deformation.  The  potential  for 
surface  deformation  must  be  taken  into 
accotmt  in  the  design  of  the  nuclear  power 
plant  by  providing  reasonable  assurance  that 
in  the  event  of  deformation,  certain 
structures,  systems,  and  components  will 
remain  functional.  In  addition  to  surfecie 
deformation  induced  loads,  the  design  of 
safety  features  must  take  into  account  seismic 
loads  and  applicable  concurrent  functional 
and  accident-induced  loads.  The  design 
provisions  for  surface  deformation  must  be 
based  on  its  ptostulated  occurrence  in  any 
direction  and  azimuth  and  under  any  p>art  of  - 
the  nuclear  power  plant,  unless  evidence 
indicates  this  assumption  is  not  appropriate, 
and  must  take  into  account  the  estimated  rate 
at  which  the  surface  deformation  may  occur. 

(c)  Seismically  Induced  Floods  and  Water 
Waves  and  Other  Design  Conditions. 
Seismically  induced  floods  and  water  waves 
bom  either  locally  or  distantly  generated 
seismic  activity  and  other  design  conditions 
determined  purauant  to  $  100.23  of  this 
chapter  must  be  taken  into  account  in  the 
design  of  the  nuclear  power  plant  so  as  to 
prevent  undue  risk  to  the  health  and  safety 
of  the  public. 

Part  52 — Early  Site  Permits;  Standard 
Design  Certifications;  and  Combined 
Licenses  for  Nuclear  Power  Plants 

11.  The  authority  citation  for  Part  52 
continues  to  read  as  follows: 

Authority:  Sees.  103, 104, 161, 182, 183, 
1S6,  189,  68  Stat.  936,  948.  953,  954,  955, 
956,  as  amended,  sec.  234,  83  Stat.  1244,  as 
amended  (42  U.S.C.  2133,  2201,  2232,  2233. 
2236,  2239,  2282);  sees.  201,  202,  206,  88 
Stat  1242. 1244, 1246,  as  amended  (42  U.S.C 
5841,  5842,  5846). 

12.  In  §  52.17,  the  introductory  text  of 
paragraph  (a)(1)  and  paragraph  (a)(l)(vi] 
are  revised  to  read  as  follows: 
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152.17    Contents  of  applications. 

(a)(1)  The  application  must  contain 
the  infoimation  required  by  §  50.33  (a) 
through  (d),  the  information  required  by 
§50.34  (a)(12)  and  (b)(10),  and  to  the 
extent  approval  of  emergency  plans  is 
sought  imder  paragraph  (b)(2)(ii)  of  this 
section,  the  information  required  by 
§50.33  (g)  and  (j).  and  §  50.34  (b)(6)(v) 
of  this  chapter.  The  application  must 
also  contain  a  description  and  safety 
assessment  of  the  site  on  which  the 
facility  is  to  be  located.  The  assessment 
must  contain  an  analysis  and  evaluation 
of  the  major  structures,  systems,  and 
components  of  the  faciUty  that  bear 
significantly  on  the  acceptability  of  the 
site  under  the  radiological  consequence 
evaluation  factors  identified  in 
§  50.34(a)(1)  of  this  chapter.  Site 
characteristics  must  comply  with  part 
100  of  this  chapter.  In  addition,  the 
application  should  describe  the 
following: 

(vi)  The  seismic,  meteorological, 
hydrologic,  and  geologic  characteristics 
of  the  proposed  site; 


PART  54— REQUIREMENTS  FOR 
RENEWAL  OF  OPERATING  UCENSES 
FOR  NUCLEAR  POWER  PLANTS 

13.  The  authority  citation  for  Part  54 
continues  to  read  as  follows: 

Authority:  Sees.  102. 103, 104. 161, 181, 
182, 183, 186, 189.  68  Stat.  936.  937,  938. 
948,  953.  954,  955.  as  amended,  sec.  234,  83 
Stat.  1244,  as  amended  (42  U.S.C  2132,  2133. 
2134,  2135,  2201.  2232.  2233,  2236,  2239, 
2282):  sees.  201.  202.  206.  88  Stat  1242. 
1244.  as  amended  (42  U.S.C.  5841,  5842). 

14.  In  §  54.4,  paragraph  (a)(l)(iii)  is 
revised  to  read  as  follows: 

$54.4    Scope. 

(a)*  *  * 
(1)  •  •  • 

(iii)  The  capability  to  prevent  or 
mitigate  the  consequences  of  accidents 
that  could  result  in  potential  oSsite 
exposure  comparable  to  the  guidelines 
in  §  50.34(a)(1)  or  §  100.11  of  this 
chapter,  as  apphcable. 


PART  100— REACTOR  SITE  CRITERIA 

15.  The  authority  citation  for  Part  100 
continues  to  read  as  follows: 

Authority:  Sees.  103. 104, 161. 182, 68 
Stat.  936.  937.  948,  953.  as  amended  (4? 
U.S.C  2133,  2134.  2201,  2232);  sec.  201.  as 
amended.  202. 88  Stat  1242.  as  amended, 
1244  (42  U.S.Q  5841,  5842). 

16.  The  table  of  contents  for  Part  100 
is  revised  to  read  as  follows: 


PART  100— REACTOR  SITE  CRITERIA 


100.1 
100.2 
100.3 
100.4 
100.8 


Purpose. 
Scope. 
Definitions. 
CommunicaUons. 

Information  collection  requirements: 
0MB  approval. 

Subpart  A— Evaluation  Factors  for 
Stationary  Power  Reactor  Site  Applications 
Before  January  10, 1997  and  for  Testing 
Reactors 

100.10  Factors  to  be  considered  when 
evaluating  sites. 

100.11  Detennination  of  exclusion  area,  low 
population  zone,  and  population  center 
distance. 

Subpart  B— Evaluatian  Factors  for 
Stationary  Power  Reactor  SHe  Applications 
on  or  After  January  10. 1997 

100.20  Factors  to  be  considered  when 
evaluating  sites. 

100.21  Non-seismic  site  criteria. 

100.23    Geologic  and  seismic  siting  criteria. 

Appendix  A  to  Part  100 — Seismic  and 
Geologic  Siting  Criteria  for  Nuclear  Power 
Plants 

17.  Section  100.1  is  revised  to  read  as 
follows: 

§100.1    Purpose. 

(a)  The  purpose  of  this  part  is  to 
establish  approval  requirements  for 
proposed  sites  for  stationary  power  and 
testing  reactors  subject  to  part  50  or  part 
52  of  this  chapter. 

(b)  There  exists  a  substantial  base  of 
knowledge  regarding  power  reactor 
siting,  design,  construction  and 
operation.  This  base  reflects  that  the 
primary  factors  that  determine  public 
health  and  safety  are  the  reactor  design, 
construction  and  operation. 

(c)  Siting  factors  and  criteria  are 
important  in  assiuing  that  radiological 
doses  from  normal  operation  and 
postulated  accidents  will  be  acceptably 
low,  that  natural  phenomena  and 
potential  man-made  hazards  will  be 
appropriately  accounted  for  in  the 
design  of  the  plant,  that  site 
characteristics  are  such  that  adequate 
security  measures  to  protect  the  plant 
can  be  developed,  and  that  physical 
characteristics  imique  to  the  proposed 
site  that  could  pose  a  significant 
impediment  to  the  development  of 
emergency  plans  are  identified. 

(d)  This  approach  incorporates  the 
appropriate  standards  and  criteria  for 
approval  of  stationary  power  and  testing 
reactor  sites.  The  Commission  intends 
to  carry  out  a  traditional  defense-in- 
depth  approach  with  regard  to  reactor 
siting  to  ensure  public  safety.  Siting 
away  from  densely  populated  centers 
has  been  and  will  continue  to  be  an 
important  factor  in  evaluating 
applications  for  site  approval. 


18.  Section  100.2  is  revised  to  read  as 
follows: 

{1002    Scope. 

The  siting  requirements  contained  in 
this  part  apply  to  applications  for  site 
approval  for  the  purpose  of  constructing 
and  operating  stationary  power  and 
testing  reactors  pursuant  to  the 
provisions  of  part  50  or  part  52  of  this 
chapter. 

19.  Section  100.3  is  revised  to  read  as 
follows: 

§100.3    Deflnltlons. 

As  used  in  this  part: 

Combined  license  means  a  combined 
construction  permit  and  operating 
license  with  conditions  for  a  nuclear 
power  facility  issued  pursuant  to 
subpart  C  of  part  52  of  this  chapter. 

Early  Site  Permit  means  a 
Commission  approval,  issued  pursuant 
to  subpart  A  of  part  52  of  this  chapter, 
for  a  site  or  sites  for  one  or  more  nuclear 
power  fadhties. 

Exclusion  area  means  that  area 
surrounding  the  reactor^  in  which  the 
reactor  Ucensee  has  the  authority  to 
determine  all  activities  including 
exclusion  or  removal  of  personnel  and 
property  from  the  area.  This  area  may  be 
traversed  by  a  highway,  railroad,  or 
waterway,  provided  these  are  not  so 
close  to  the  facility  as  to  interfere  with 
normal  operations  of  the  facility  and 
provided  appropriate  and  effective 
arrangements  are  made  to  control  traffic 
on  the  highway,  railroad,  or  waterway, 
in  case  of  emergency,  to  protect  the 
public  health  and  safety.  Residence 
within  the  exclusion  area  shall  normally 
be  prohibited.  In  any  event,  residents 
shall  be  subject  to  ready  removal  in  case 
of  necessity.  Activities  unrelated  to 
operation  of  the  reactor  may  be 
permitted  in  an  exclusion  area  under 
appropriate  limitations,  provided  that 
no  significant  hazards  to  the  public 
health  and  safety  will  result. 

Low  population  zone  means  the  area 
immediately  surrounding  the  exclusion 
area  which  contains  residents,  the  total 
number  and  density  of  which  are  such 
that  there  is  a  reasonable  probability 
that  appropriate  protective  measures 
could  be  taken  in  their  behalf  in  the 
event  of  a  serious  accident.  These 
guides  do  not  specify  a  permissible 
population  density  or  total  population 
within  this  zone  because  the  situation 
may  vary  fixjm  case  to  case.  Whether  a 
specific  number  of  people  can,  for 
example,  be  evacuated  bom  a  specific 
area,  or  instructed  to  take  shelter,  on  a 
timely  basis  will  depend  on  many 
factors  such  as  location,  number  and 
size  of  highways,  scope  and  extent  of 
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advance  planning,  and  actual 
distribution  of  residents  within  the  area. 

Population  center  distance  means  the 
distance  from  the  reactor  to  the  nearest 
boundary  of  a  densely  populated  center 
containing  more  than  about  25,000 
residents. 

Power  reactor  means  a  nuclear  reactor 
of  a  type  described  in  §  50.21(b)  or  , 
§  50.22  of  this  chapter  designed  to 
produce  electrical  or  heat  energy. 

Response  spectrum  is  a  plot  of  the 
maximum  responses  (acceleration, 
velocity,  or  displacement)  of  ideaUzed 
single-degree-of-freedom  oscillators  as  a 
function  of  the  natural  frequencies  of 
the  oscillators  for  a  given  damping 
value.  The  response  spectrum  is 
calculated  for  a  specified  vibratory 
motion  input  at  the  oscillators' 
supports. 

Safe  Shutdown  Earthquake  Ground 
Motion  is  the  vibratory  ground  motion 
for  which  certain  structures,  systems, 
and  components  must  be  designed 
pursuant  to  appendix  S  to  part  50  of  this 
chapter  to  remain  functional. 

Surface  deformation  is  distortion  of 
geologic  strata  at  or  near  the  ground 
siirface  by  the  processes  of  folding  or 
faulting  as  a  result  of  various  earth 
forces.  Tectonic  surface  deformation  is 
associated  with  earthquake  processes. 

Testing  reactor  means  a  testing  facility 
as  defined  in  §  50.2  of  this  chapter. 

20.  Section  100.4  is  added  to  read  as 
follows: 

§100.4    Communications. 

Except  where  otherwise  specified  in 
this  part,  all  correspondence,  reports, 
applications,  and  other  written 
communications  submitted  pursuant  to 
this  part  100  should  be  addressed  to  the 
U.S.  Nuclear  Regulatory  Commission, 
ATTN:  Document  Control  Desk, 
Washington,  DC  20555-0001.  and 
copies  sent  to  the  appropriate  Regional 
Office  and  Resident  Inspector. 
Communications  and  reports  may  be 
dehvered  in  person  at  the  Commission's 
offices  at  2120  L  Street.  NW., 
Washington.  DC.  or  at  11555  Rockville 
Pike.  Rockville.  Maryland. 

21.  Section  100.8  is  revised  to  read  as 
follows: 

S 1  oas    Inf onnaUon  cotl«ction 
requlreflfients:  OIMB  approval. 

(a)  The  Nuclear  Regulatory 
Commission  has  submitted  the 
information  collection  requirements  • 
contained  in  this  part  to  the  Office  of 
Management  and  Budget  (OMB)  for 
approval  as  required  by  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C.  3501 
et  seq.).  OMB  has  approved  the 
information  collection  requirements 
contained  in  this  part  under  control 
number  3150-0093. 


(b)  The  approved  information 
collection  requirements  contained  in 
this  pait  appear  in  §  100.23  and 
appendix  A  to  this  part. 

22.  The  undesignated  centerheading 
preceding  §  100.10  is  removed. 

§§  100.10  and  100.11  are  designated  as 
subpart  A.  and  the  subpart  A  heading  is 
added  to  read  as  follows: 

Subpart  A— Evaluation  Factors  for 
Stationary  Power  Reactor  Site 
Applications  Before  January  10, 1997 
and  for  Testing  Reactors 

23.  Subpart  B  consisting  of  §§100.20, 
100.21  and  100.23  is  added  to  part  100 
to  read  as  follows: 

Subpart  B — Evaluation  Factors  for 
Stationary  Power  Reactor  Site 
Applications  on  or  After  January  10, 
1997 

$100.20    Factors  to  be  considered  wtMn 
evaluating  sitas. 

The  Commission  will  take  the 
following  factors  into  consideration  in 
determining  the  acceptability  of  a  site 
for  a  stationary  power  reactor 

(a)  Population  density  and  use 
characteristics  of  the  site  environs, 
including  the  exclusion  area,  the 
population  distribution,  and  site-related 
characteristics  must  be  evaluated  to 
determine  whether  individual  as  well  as 
societal  risk  of  potential  plant  accidents 
is  low,  and  that  physical  characteristics 
unique  to  the  proposed  site  that  could 
pose  a  significant  impediment  to  the 
development  of  emergency  plans  are 
identified. 

(b)  The  nature  and  proximity  of  man- 
related  hazards  (e.g.,  airports,  dams, 
transportation  routes,  military  and 
chemical  faciUties)  must  be  evaluated  to 
estabUsh  site  parameters  for  use  in 
determining  whether  a  plant  design  can 
acconunodate  cormnonly  occiuring 
hazards,  and  whether  the  risk  of  other 
hazards  is  very  low. 

(c)  Physical  characteristics  of  the  site, 
including  seismology,  meteorology, 
geology,  and  hydrology. 

(1)  Section  100.23,  "Geologic  and 
seismic  siting  factors,"  describes  the 
criteria  and  nature  of  investigations 
required  to  obtain  the  geologic  and 
seismic  data  necessary  to  determine  the 
suitability  of  the  proposed  site  and  the 
plant  design  bases. 

(2)  Meteorological  characteristics  of 
the  site  that  are  necessary  for  safety 
analysis  or  that  may  have  an  impact  >, 
upon  plant  design  (such  as  maximimi 
probable  wind  speed  and  precipitation) 
must  be  identified  and  characterized. 

(3)  Factors  important  to  hydrological 
radionuclide  transport  (such  as  soil, 
sediment,  and  rock  characteristics. 


adsorption  and  retention  coefficients, 
ground  water  velocity,  and  distances  to 
the  nearest  surface  body  of  water)  must 
be  obtained  from  on-site  measiuements. 
The  maximum  probable  flood  along 
with  the  potential  for  seismically 
induced  floods  discussed  in  §  100.23 
(d)(3)  must  be  estimated  using  historical 
data. 

S 1 00.21    Non-seismic  siting  criteria. 

AppUcations  for  site  approval  for 
commercied  power  reactors  shall 
demonstrate  that  the  proposed  site 
meets  the  following  criteria: 

(a)  Every  site  must  have  an  exclusion 
area  and  a  low  population  zone,  as 
defined  in  §  100.3; 

(b)  The  population  center  distance,  as 
defined  in  §  100.3.  must  be  at  least  one 
and  one-third  times  the  distance  from 
the  reactor  to  the  outer  boundary  of  the 
low  population^one.  In  applying  this 
guide,  the  boundary  of  the  population 
center  shall  be  determined  upon 
consideration  of  population 
distribution.  Political  boimdaries  are  not 
controlling  in  the  application  of  this 
guide; 

(c)  Site  atmospheric  dispersion 
characteristics  must  be  evaluated  and 
dispersion  parameters  established  such 
that: 

(1)  Radiological  effluent  release  limits 
associated  with  normal  operation  from 
the  type  of  facility  proposed  to  be 
located  at  the  site  can  be  met  for  any 
individual  located  offsite;  and 

(2)  Radiological  dose  consequences  of 
postulated  accidents  shall  meet  the 
criteria  set  forth  in  §  50.34(a)(1)  of  this 
chapter  for  the  type  of  facility  proposed 
to  be  located  at  the  site; 

(d)  The  physical  characteristics  of  the 
site,  including  meteorology,  geology, 
seismology,  and  hydrology  must  be 
evaluated  and  site  parameters 
established  such  that  potential  threats 
from  such  physical  characteristics  wrill 
pose  no  undue  risk  to  the  type  of  facility 
proposed  to  be  located  at  the  site; 

(e)  Potential  hazards  associated  with 
nearby  transportation  routes,  industrial 
and  military  facilities  must  be  evaluated 
and  site  parameters  established  such 
that  potential  hazards  from  such  routes 
and  facilities  will  pose  no  undue  risk  to 
the  type  of  facifity  proposed  to  be 
located  at  the  site; 

(f)  Site  characteristics  must  be  such 
that  adequate  security  plans  and 
measures  can  be  developed; 

(g)  Physical  characteristics  imique  to 
the  proposed  site  that  could  pose  a 
significant  impediment  to  the 
development  of  emergency  plans  must 
be  identified; 

(h)  Reactor  sites  should  be  located 
away  from  very  densely  populated 
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centers.  Areas  of  low  population  density 
are,  generally,  preferred.  However,  in 
determining  the  acceptability  of  a 
particular  site  located  away  from  a  very 
densely  populated  center  but  not  in  an 
area  of  low  density,  consideration  will 
be  given  to  safety,  environmental, 
economic,  or  other  factors,  which  may 
result  in  the  site  being  found 
acceptable  '. 

$10023    Otologic  and  setemtc  siting 
crttoda. 

This  section  sets  forth  the  principal 
geologic  and  seismic  considerations  that 
guide  the  Commission  in  its  evaluation 
of  the  suitability  of  a  proposed  site  and 
adequacy  of  the  design  bases  established 
in  consideration  of  the  geologic  and 
seismic  characteristics  of  the  proposed 
site,  such  that,  there  is  a  reasonable 
assurance  that  a  nuclear  power  plant 
can  be  constructed  and  operated  at  the 
proposed  site  without  imdue  risk  to  the 
health  and  safety  of  the  public. 
AppUcations  to  engineering  design  are 
contained  in  appendix  S  to  part  50  of 
this  chapter. 

(a)  Applicability.  The  requirements  in 
paragraphs  (c)  and  (d)  of  tl^s  section 
apply  to  applicants  for  an  early  site 
permit  or  combined  license  pursuant  to 
Part  52  of  this  chapter,  or  a  construction 
permit  or  operating  license  for  a  nuclear 
power  plant  pvusuant  to  Part  50  of  this 
chapter  on  or  after  January  10, 1997. 
However,  for  either  an  operating  license 
applicant  or  holder  whose  construction 
permit  was  issued  prior  to  January  10, 
1997,  the  seismic  and  geologic  siting 
criteria  in  Appendix  A  to  Part  100  of 
this  chapter  continues  to  apply. 

(b)  Commencement  of  construction. 
The  investigations  required  in 
paragraph  (c)  of  this  section  are  within 
the  scope  of  investigations  permitted  by 
§  50.10(c)(1)  of  this  chapter. 

(c)  Geological,  seismological,  and 
engineering  characteristics.  The 
geological,  seismological,  and 
engineering  characteristics  of  a  site  and 
its  environs  must  be  investigated  in 
sufficient  scope  and  detail  to  permit  an 
adequate  evaluation  of  the  proposed 
site,  to  provide  sufficient  information  to 
support  evaluations  performed  to  arrive 
at  estimates  of  the  Safe  Shutdown 
Earthquake  Ground  Motion,  and  to 
permit  adequate  engineering  solutions 
to  actual  or  potential  geologic  and 


'  Examples  of  these  bctors  include,  but  are  not 
limited  to,  such  foctors  as  the  higher  population 
density  site  having  superior  seismic  characteristics, 
better  access  to  skilled  labor  for  construction,  better 
rail  and  highway  access,  shorter  transmission  line 
requirements,  or  less  environmental  impact  on 
undeveloped  areas,  wetlands  or  endangered 
species,  etc.  Some  of  these  Csctors  are  included  in, 
or  impact,  the  other  criteria  included  in  this 
section. 


seismic  effects  at  the  proposed  site.  The 
size  of  the  region  to  be  investigated  and 
the  type  of  data  pertinent  to  the 
investigations  must  be  determined 
based  on  the  nature  of  the  region 
surroimding  the  proposed  site.  Data  on 
the  vibratory  ground  motion,  tectonic 
surface  deformation,  nontectonic 
deformation,  earthquake  recurrence 
rates,  fault  geometry  and  slip  rates,  site 
foimdation  material,  and  seismically 
induced  floods  and  water  waves  must 
be  obtained  by  reviewing  pertinent 
Uterature  and  carrying  out  field 
investigations.  However,  each  applicant 
shall  investigate  all  geologic  and  seismic 
factors  (for  example,  volcanic  activity) 
that  may  affect  the  design  and  operation 
of  the  proposed  nuclear  power  plant 
irrespective  of  whether  such  factors  are 
expliciUy  included  in  this  section. 

(d)  Geologic  and  seismic  siting 
factors.  The  geologic  and  seismic  siting 
factors  considered  for  design  must 
include  a  determination  of  the  Safe 
Shutdown  Earthquake  Ground  Motion 
for  the  site,  the  potential  for  surface 
tectonic  and  nontectonic  deformations, 
the  design  bases  for  seismically  induced 
floods  and  water  waves,  and  other 
design  conditions  as  stated  in  paragraph 
(d)(4)  of  this  section. 

(1)  Extermination  of  the  Safe 
Shutdown  Earthquake  Ground  Motion. 
The  Safe  Shutdown  Earthquake  Ground 
Motion  for  the  site  is  characterized  by 
both  horizontal  and  vertical  free-field 
ground  motion  response  spectra  at  the 
fr^e  ground  surface.  The  Safe  Shutdown 
Earthquake  Groimd  Motion  for  the  site 
is  determined  considering  the  results  of 
the  investigations  required  by  paragraph 

(c)  of  this  section.  Uncertainties  are 
inherent  in  such  estimates.  These 
imcertainties  must  be  addressed  through 
an  appropriate  analysis,  such  as  a 
probabilistic  seismic  hazard  analysis  or 
suitable  sensitivity  analyses.  Paragraph 
IV(a)(l)  of  appendix  S  to  part  50  of  this 
chapter  defines  the  minimum  Safe 
Shutdown  Earthquake  Groimd  Motion 
for  design. 

(2)  Determination  of  the  potential  for 
surface  tectonic  and  nontectonic 
deformations.  Sufficient  geological, 
seismological,  and  geophysical  data 
must  be  provided  to  clearly  establish ' 
whether  there  is  a  potential  for  surface 
deformation. 

(3)  Determination  of  design  bases  for 
seismically  induced  floods  and  water 
waves.  The  size  of  seismically  induced 
floods  and  water  waves  that  could  affect 
a  site  from  either  locally  or  distantiy 
generated  seismic  activity  must  be 
determined. 

(4)  Determination  of  siting  factors  for 
other  design  conditions.  Siting  factors 
for  other  design  conditions  that  must  be 


evaluated  include  soil  and  rock 
stability,  liquefaction  potential,  natiual 
and  artificial  slope  stability,  cooling 
water  supply,  and  remote  safety-related 
structure  siting.  Each  applicant  shall 
evaluate  all  siting  factors  and  potential 
causes  of  failure,  such  as,  the  physical 
properties  of  the  materials  imderlying 
the  site,  groimd  disruption,  and  the 
effects  of  vibratory  ground  motion  that 
may  afiiact  the  design  and  operation  of 
the  proposed  nuclear  power  plant. 

Dated  at  Rdckville,  Maryland,  this  2nd  day 
of  December,  1996. 

For  the  Nuclear  Regulatcxy  Commission. 
John  C  Hoyk, 
Secretary  of  the  Commission. 
(FR  Doc  96-31075  Filed  12-10-96;  8:4S  am] 
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DEPARTMENT  OF  THE  TREASURY 
Office  of  Thrift  Supervision 

12  CFR  Parts  506,  561. 563. 563d.  574 

[No.96-1iq 

Technical  Amendments 

agency:  Office  of  Thrift  Supervision, 
Treasury.  / 

action:  Final  rule. 

SUMMARY:  The  Office  of  Thrift 
Supervision  (OTS)  is  amending  its 
regulations  to  incorporate  a  number  of 
technical  and  conforming  amendments. 
The  amendments  include  a  correction  to 
the  paragraph  designations  used  in  the 
transactions  with  affiliates  regulation, 
removal  or  correction  of  erroneous 
cross-references,  and  an  amendment  to 
specify  where  securities  filings  are  to  be 
made. 

EFFECTIVE  DATE:  December  11, 1996. 
FOR  FURTHER  INFORMATION  CONTACT: 

Mary  Gottlieb,  Senior  Paralegal,  (202) 
906-7135,  or  Deborah  Dakin,  Assistant 
Chief  Counsel,  (202)  906-6445, 
Kegulations  and  Legislation  Division, 
Chief  Counsel's  Office,  Office  of  Thrift 
Supervision,  1700  G  Street.  NW., 
Washington  DC  20552. 
SUPPLEMENTARY  INFORMATION:  OTS  is 
today  adopting  several  technical 
amendments  to  its  regulations  to  correct 
cross-references  and  codification  errors, 
and  to  add  a  reference  to  OTS's 
Securities  Filing  Desk  to  its  securities 
regulations. 

Transactions  With  A£filiates 

Current  §  563.41(e)(2).  as  originally 
adoprted  in  July,  1991,'  specifies  that 
prior  notification  of  transactions  vtrith 


•  56  PR  34013  (July  25. 1991). 
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any  affiliate  or  subsidiary  must  be 
provided  to  OTS  if  the  transaction 
involves  (1)  a  de  novo  savings 
association  that  began  operating  or  an 
association  or  holding  company  thereof 
that  has  been  the  subject  of  an 
application  or  notice  under  part  574  that 
was  approved  during  the  preceding  two 
years;  and  (2)  a  savings  association  that 
has  a  4  or  5  MACRO  (now  CAMEL) 
rating,  that  is  not  meeting  all  of  its 
ciirrent  capital  requirements,  that  has 
entered  into  a  consent  to  merge,  a 
supervisory  agreement  or  cease  and 
desist  order  diuing  the  preceding  two 
year  period,  or  is  subject  to  a  formal 
enforcement  proceeding,  or  that  is 
otherwise  the  subject  of  supervisory 
concern  or  requires  extraordinary 
supervision  and  OTS  provides  written 
notice  of  the  basis  for  the  concern  to  the 
institution. 

The  intent  of  the  regulation  was  that 
OTS  could  require  prior  notice  in  either 
of  the  above  circumstances.  The 
amendment  being  made  today  clarifies 
that  both  criteria  need  not  be  met. 
Accordingly,  the  "and"  that  separates 
the  two  clauses  is  being  changed  to  an 
"or." 

Several  other  clarifying  amendments 
are  also  being  made  to  §  563.41(e], 
including  redesignation  of  the  final 
paragraph  in  §  563.41(e)(2)  as 
§  563.41  (e)(3>.  It  currently  is  included  as 
paragraph  (iii),  following  paragraphs  (i) 
and  (ii)  outlined  above.  Paragraph  (iii) 
specifies  the  steps  to  be  taken  following 
issuance  of  the  written  notice  under 
paragraphs  (i)  and  (ii).  and  should  not 
be  part  of  the  same  paragraph  sequence. 

Corrections  to  Cross-References  and 
Amendment  to  Securities  Filing 
Regulation 

Section  563d.  1,  regarding  the 
requirements  of  the  Seciuities  Exchange 
Act  of  1934,  is  being  amended  to  specify 
that  seciirities  filings  are  to  be  made 
with  the  Securities  Filing  Desk  of  the 
Business  Transaction  Division  (BTD). 
The  oirrent  regidation  refers  only  to 
BTD.  While  the  Securities  Filings  Desk 
is  now  housed  within  the  Dissemination 
Branch  of  the  Records  Management  and 
Information  Policy  Division,  filings 
should  be  addressed  to  "Securities 
Filing  Desk,  Business  Transactions 
Division." 

Sections  563.7  and  574.6(c)(5)  relating 
to  fixed-term  certificate  accoimts  and 
acquisition  of  control  are  being  revised 
to  correct  erroneous  cross-references. 
Section  561.13,  which  deals  with 
classifying  consumer  credit  as  a  loss,  is 
being  amended  by  removing  an 
outdated  cross-reference. 


Display  Table  for  Information  Collection 
Requirements 

The  table  setting  forth  OMB  control 
numbers  assigned  to  collections  of 
information  imder  the  Paperwork 
Reduction  Act  contained  in  OTS 
regulations  ^  has  been  updated  to  reflect 
any  additional  collections  approved 
during  1996,  as  well  as  any  changes  to 
existing  collections.  It  is  being  reprinted 
in  its  entirety  for  ease  of  reader 
reference. 

Administrative  Procedure  Act;  Riegle 
Community  Development  and 
Regulatory  Improvement  Act  of  1994 

The  OTS  has  found  good  cause  to 
dispense  with  both  prior  notice  and 
comment  on  this  final  rule  and  a  30-day 
delay  of  its  effective  date  mandated  by 
the  Administrative  Procedure  Act.'  GTS 
believes  that  it  is  contrary  to  public 
interest  to  delay  the  effective  date  of  the 
rule,  as  it  corrects  a  number  of  errors 
that  have  caused  confusion.  Because  the 
amendments  in  the  rule  are  not 
substantive,  they  will  not  detrimentally 
affect  savings  associations  by  becoming 
effective  immediately. 

In  addition,  this  document  is  exempt 
fi'om  the  requirement  found  in  section 
302  of  the  Riegie  Community    . 
Development  and  Regulatory 
Improvement  Act  of  1994  *  that 
regulations  must  not  take  effect  before 
the  first  day  of  the  quarter  following 
publication,  as  it  imposes  no  new 
requirements. 

Regulatory  Flexibility  Act 

Pursuant  to  section  605(b)  of  the 
Regulatory  Flexibility  Act,'  it  is  certified 
that  this  technical  corrections  regulation 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities. 

Executive  Order  12866 

OTS  has  determined  that  this  rule  is 
not  a  "significant  regulatory  action"  for 
purposes  of  Executive  Order  12866. 

Unfunded  Mandates  Refbnn  Act  of 
1995 

OTS  has  determined  that  the 
requirements  of  this  final  rule  will  not 
result  in  expenditures  by  State,  local, 
and  tribal  governments,  or  by  the 
private  sector,  of  $100  million  or  more 
in  any  one  year.  Accordingly,  a 
budgetary  impact  statement  is  not 
required  under  section  202  of  the 
Unfunded  Mandates  Reform  Act  of 
1995. 


List  of  Subiects 

12  CFR  Part  506 

Reporting  and  recordkeeping 
requirements. 

12  CFR  Part  561 

Savings  associations. 

12  CFR  Part  563 

Accoimting,  Advertising,  Crime, 
Currency,  Investments,  Reporting  and 
recordkeeping  requirements,  Savings 
associations.  Securities,  Siuety  bonds. 

12  CFR  Part  563d 

Authority  delegations  (Government 
agencies).  Reporting  and  recordkeeping 
requirements.  Savings  associations. 
Securities. 

12  CFR  Part  574 

Administrative  practice  and 
procedure.  Holding  companies, 
Reporting  and  recordkeeping 
requirements.  Savings  associations. 
Securities. 

Accordingly,  the  Office  of  Thrift 
Supervision  hereby  amends  title  12, 
chapter  V  of  the  Code  of  Federal 
Regulations  as  set  forth  below. 

PART  506— INFORMATION 
COLLECTION  REQUIREMENTS  UNDER 
THE  PAPERWORK  REDUCTION  ACT 

1.  The  authority  citation  for  part  506 
continues  to  read  as  follows: 

Authority:  44  U.S.C.  3501  et  seq. 

2.  Section  506.1  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 

•         •        *        *        * 

(\)]  Display. 


J  12  CFK  506.1(b). 

3  5U.S.C553. 

«Pub.  U  103-325, 12  U.S.C  4802. 

»  Pub,  L.  96-354.  5  U.S,C  601. 


12  CFR  part  or  section 

wtiere  identiried  and  de- 

scttoed 

Current  OMB 
control  No. 

502.3  _ .,.,., 

Part  510  

1550-0053 
1550-0081 
1550-0056 

Part  528  

1550-0021 

543.2  

1550-0005 

543.9 

1550-0007 

O^^'iC  •••••••••••»■••••*••»••*■>«»•••••■■■ 

544,5 

544.8 

545.74  

545.92  _ 

545.95  

545.96(C) 

1550-0017 
1550-0018 
1550-0011 
1550-0013 
1550-0006 
1550-0006 
1550-0011 

546,2 

546.4 ." 

1550-0016 
1550-0066 

562.1  

552.2-1  

552.2-6 

552,4  

552,5 -..-. 

552,6 

552.7  .. 

1550-0019 
1550-0005 
1550-0007 
1550-0017 
1550-0018 
1550-0025 
1550-0025 

552.11  : 

559,12 

1550-0011 
1550-0013 
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12  CFR  part  or  section 

where  identified  and  de- 

scnbed 


552.13 


SSfliS ...— . 

559.11  . _ „ 

559.12 

559.13 „.. 

560.93(f) 

560.100..., ..... 

560.101  

560.170 

560.170(C) 

560.172 

560.210 

562.1  _ „ 

562.1(b) 

562.4 

563.1  

563.22 

563.41(e) , 

563.42(e)  _ 

563.43(f)  through  (h) 

563.43(0(3)  , 

563.47(e) 

563.74  '. 

563.76(c) 

563.80 

563.81  

563.131 

563.134 

563.173(e) , 

563.174(e) , 

563.174(0 , 

563.175(e) , 

563.175(f) 

563.177 

563.180 , 

563.180(d).. 

563.180(e) 

563.181  

563.183 „ 

Part  563b , 

563b.4 , 

563b.20  through  563b.32 

Part  563d  _ , 

Part  563e , 

Part  563f 

Part  563g ... 

Part  S64 

566.4 

Part  568 „, 

571.6 

574.3(b) 

574.4 .. 

574.5 

574.6 

584.1(f) 

584.2-1 

584.2-2 

584.9 

590.4(h) 


Current  OMB 
control  No. 


1550-0016, 
1550-0025 
1550-0077 
1550-0067 
1550-0013 
1550-0065 
1550-0078 
1550-0078 
1550-0078 
1550-0078 
1550-0083 
1550-0078 
1550-0078 
1550-0011 
1550-0078 
1550-0011 
1550-0027 
1550-0011 
1550-0016 
1550-0078 
1550-0078 
1550-0075 
1550-0075 
1550-0011 
1550-0060 
1550-0011 
1550-0061 
1550-0030 
1550-0028 
1550-0059 
1550-0011 
1550-0011 
1550-0011 
1550-0011 
1550-0011 
1550-0041 
1550-0084 
1550-0003 
1550-0079 
1550-0032 
1550-0032 
1550-0014 
1550-0032 
1550-0074 
1550-0019 
1550-0012 
1550-0051 
1550-0035 
1550-0078 
1550-0011 
1550-0062 
1550-0005 
1550-0032 
1550-0032 
1550-0032 
1550-0015 
1550-0071 
1550-0011 
1550-0063 
1550-0063 
1550-0063 
1550-0078 


PART  561— OEFINmONS 

3.  The  authority  citation  for  part  561 
continues  to  read  as  follows: 

Authority:  12  U.S.C  1462, 1462a,  1463, 
1464. 1467a. 


§561.13    [Amended] 

4.  Section  561.13  is  amended  by 
removing  footnote  1  to  the  tables. 

PART  563— OPERATIONS 

5.  The  authority  citation  for  part  563 
continues  to  read  as  follows: 

Authority:  12  U.S.C  375b,  1462, 1462a, 
1463,  1464,  1467a,  1468, 1817, 1828,  3806. 

§563.7    [Amended] 

6.  Section  563.7  is  amended  in 
paragraphs  (a)  and  (d)(2)  by  removing 
the  phrases  "paragraph  (e)"  and 
"paragraph  (e)(1)",  respectively,  and  by 
adding  in  lieu  thereof  the  phrases 
"paragraph  (d)"  and  "paragraph  (d)(1)", 
respectively. 

§563.41    [Amended] 

7.  Section  563.41  is  amended  by 
removing  the  word  "and"  at  the  end  of 
paragraph  (e)(2)(i),  and  by  adding  in  lieu 
thereof  the  word  "or";  by  removing  the 
word  "current"  in  paragraph 
(e)(2)(ii)(B);  by  redesignating  paragraph 
(e)(2)(iii)  as  paragraph  (e)(3);  and  by 
removing,  in  newly  designated 
paragraph  (e)(3),  the  phrase  "paragraph 
(e)(2]|(ii)",  and  by  adding  in  lieu  thereof 
the  phrase  "paragraph  (e)(2)". 

PART  563<>-SECURmES  OF 
SAVINGS  ASSOCIATIONS 

8.  The  authority  citation  for  part  563d 
continues  to  read  as  follows: 

Authority:  12  U.S.C.  1462a,  1463, 1464;  15 
U.S.C  78c(b).  787,  78m,  78w,  78d-l. 

§S63d.1    [Amended] 

9.  Section  563d.  1  is  amended  in  the 
foLtrth  sentence  by  adding  the  phrase 
"Securities  Filing  Desk,"  after  the 
phrase  "Business  Transactions 
Division,". 

PART  574— ACQUISITION  OF 
CONTROL  OF  SAVINGS 
ASSOCIATIONS 

10.  The  authority  citation  for  part  574 
continues  to  read  as  follows: 

Authority:  12  U.S.C.  1467a,  1817, 1831i. 
§574.6    [Amended] 

11.  Section  574.6(c)(5)  is  amended  by 
removing  the  phrase  "paragraph  (c)(5)", 
and  by  adding  in  lieu  thereof  the  phrase 
"paragraph  (c)". 

Dated:  November  18, 1996. 

By  the  Office  of  Thrift  Supervision. 
Nicolas  P.  Retsinas, 
Director. 

[FR  Doc.  96-31315  Filed  12-10-96;  8:45  am] 
BILUNG  CODE  STSO-OI-P 


DEPARTMENT  OF  JUSTICE 

28  CFR  Part  16 
[AAGVA  Order  No.  124-86] 

Exemption  of  System  of  Records 
Under  the  Privacy  Act 

AGENCY:  Department  of  Justice. 
action:  Final  rule. 

SUMMARY:  The  Department  of  Justice, 
Federal  Bureau  of  Investigation,  is 
exempting  the  National  DNA  Index 
System  (NDIS)  from  5  U.S.C.  552a(c)  (3) 
and  (4);  (d)  (e)  (1),  and  (2).  and  (3);  {e)(4) 
(G)  and  (H);  (e)  (5)  and  (8);  and  (g).  The 
purposes  of  the  exemption  are  to 
maintain  the  confidentiaUty  and 
security  of  information  compiled  for 
purposes  of  criminal  investigation,  or  of 
reports  compiled  at  any  stage  of  the 
criminal  law  enforcement  process. 
Therefore,  to  the  extent  that  these 
records  may  be  subject  to  the  Privacy 
Act,  they  are  subject  to  exemption  under 
subsection  (j)(2)  and  are  available  under 
the  Privacy  Act. 

EFFECTIVE  DATE:  December  11, 1996. 
FOR  FURTHER  INFORMATION  CONTACT: 
Patricia  E.  Neely,  program  Analyst  (202- 
616-0178). 

SUPPIXMENTARY  INFORMATION:  On  July 
18, 1996  (61  FR  37426),  a  proposed  rule 
was  published  in  the  Federal  Register 
with  an  invitation  to  comment.  No 
comments  were  received. 

This  order  relates  to  individuals 
rather  than  small  business  entities. 
Nevertheless,  pursuant  to  the 
requirements  of  the  Regulatory 
Flexibility  Act,  5  U.S.C.  601-612,  it  is 
hereby  stated  that  the  order  will  not 
have  "a  significant  economic  impact  on 
a  substantial  number  of  small  entities." 

List  of  Subjects  in  Part  16; 
Administrative  Practices  and  Procedure. 
Clourts,  Freedom  of  Information  Act. 
Government  in  the  Simshine  Act,  and 
the  ftivacy  Act. 

Pursuant  to  the  authority  vested  in  the 
Attorney  General  by  5  U.S.C.  552a  and 
delegated  to  me  by  Attorney  (General 
Order  No.  793-78,  28  CFR  part  16  is 
amended  as  set  forth  below. 

Dated:  November  22, 1996. 
Stephen  R.  Colgate. 
Assistant  Attorney  General  for 
Administration. 

1.  The  authority  for  part  16  continues 
to  read  as  follows: 

Authority:  5  U.S.C  301,  552.  552a.  552b(g); 
553.  18  U.S.C  4203(a)(1):  28  U.S.C  509.  510, 
534;  and  31  U.S.C  3717,  9701. 

2.  28  CFR  16.96  is  amended  by 
removing  the  heading  "National  CIrime 
Information  Center  (NQC)  (Justice/FBI- 
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001)"  and  the  undesignated  paragraph 
which  follows  paragraph  (k)(4);  and  by 
adding  paragraphs  (n)  and  (o)  as  set 
forth  below. 

$  1 6.96    ExemptkMis  of  Federal  Bureau  of 
InvestigatkMi  Systems— Umited  Access,  as 
Indlcatsd. 

•        *        •        •        • 

(n)  The  following  system  of  records  is 
exempt  firom  5  U.S.C.  552a  (c)<3)  and 
(4);  (d);  (e)  (1).  (2).  and  3;  (e)(4)  (G)  and 
(H);  (e)  (5)  and  (8);  and  (g): 

(1)  National  DNA  Index  System 
(NDIS)  (JUSTlCE/FBI-017). 

(0)  These  exemptions  apply  only  to 
the  extent  that  information  in  the 
system  is  subject  to  exemption  pursuant 
to  5  U.S.C.  552a(j)(2).  Exemptions  from 
the  particular  subsections  are  justified 
for  the  following  reasons: 

(1)  From  subsection  (c)(3)  because 
making  available  the  accoimting  of 
disclosiu-es  of  records  to  the  subject  of 
the  record  would  prematurely  place  the 
subject  on  notice  of  the  investigative 
interest  of  law  enforcement  agencies, 
provide  the  subject  with  significant 
information  concerning  the  nature  of  the 
investigation,  or  permit  the  subject  to 
take  measures  to  impede  the 
investigation  (e.g.,  destroy  or  alter 
evidence,  intimidate  potential 
witnesses,  or  flee  the  area  to  avoid 
investigation  and  prosecution),  and 
result  in  a  serious  impediment  to  law 
enforcement. 

(2)(i)  From  subsections  (c)(4).  (d). 
(e)(4)  (G)  and  (H),  and  (g)  because  these 
provisions  concern  an  individual's 
access  to  records  which  concern  him/ 
her  and  access  to  records  in  this  system 
would  compromise  ongoing 
investigations.  Such  access  is  directed  at 
allowing  the  subject  of  the  record  to 
correct  inaccuracies  in  it.  The  vast 
majority  of  records  in  this  system  are 
from  the  DNA  records  of  local  and  State 
NDIS  agencies  which  would  be 
inappropriate  and  not  feasible  for  the 
FBI  to  undertake  to  correct 
Nevertheless,  an  alternate  method  to 
access  and/or  amend  records  in  this 
system  is  available  to  an  individual  who 
is  the  subject  of  a  record  pursuant  to 
procedures  and  reqxiirements  specified 
in  the  Notice  of  Systems  of  Records 
compiled  by  the  National  Archives  and 
Records  Administration  and  published 
in  the  Federal  Register  under  the 
designation:  National  DNA  Index 
System  (NDIS)  OUSTICEVFEI-Ol?) 

(ii)  In  addition,  from  paragraph  (d)(2) 
of  this  section,  becatise  to  require  the 
FBI  to  amend  information  thought  to  be 
incorrect,  irrelevant,  or  untimely, 
because  of  the  nature  of  the  information 
collected  and  the  essential  length  of 
time  it  is  maintained,  would  create  an 


impossible  administrative  and 
investigative  burden  by  forcing  the 
agency  to  continuously  retrograde   . 
investigations  attempting  to  resolve 
questions  of  accuracy,  etc. 

(iii)  In  addition,  from  subsection  (g)  to 
the  extent  that  the  system  is  exempt 
from  the  access  and  amendment 
provisions  of  subsection  (d). 

(3)  From  subsection  (e)(1)  because: 
(i)  Information  in  this  system  is 

primarily  from  State  and  local  records 
and  it  is  for  the  official  use  of  agencies 
outside  the  Federal  Government. 

(ii)  It  is  not  possible  in  all  instances 
to  determine  the  relevancy  or  necessity 
of  specific  information  in  the  early 
stages  of  the  criminal  investigative 
process. 

(iii)  Relevance  and  necessity  are 
questions  of  judgment  and  timing;  what 
appears  relevant  and  necessary  when 
collected  ultimately  may  be  deemed 
unnecessary,  and  vice  versa.  It  is  only 
after  the  information  is  assessed  that  its 
relevancy  in  a  specific  investigative 
activity  can  be  established. 

(iv)  Although  the  investigative 
process  could  leave  in  doubt  the  . 
relevancy  and  necessity  of  evidence 
which  had  been  properly  obtained,  the 
same  information  could  be  relevant  to 
another  investigation  or  investigative 
activity  under  the  jurisdiction  of  the  FBI 
or  another  law  enforcement  agency. 

(4)  From  subsections  (e)(2)  and  (3) 
because  it  is  not  feasible  to  comply  with 
these  provisions  given  the  nature  of  this 
system.  Most  of  the  records  in  this 
system  are  necessarily  furnished  by 
State  and  local  criminal  justice  agencies 
and  not  by  individuals  due  to  the  very 
nature  of  the  records  and  the  system. 

(5)  From  subsection  (e)(5)  because  the 
vast  majority  of  these  records  come  from 
State  and  local  criminal  justice  agencies 
and  because  it  is  administratively 
impossible  for  them  and  the  FBI  to 
insure  that  the  records  comply  with  this 
provision.  Submitting  agencies  are 
urged  and  make  every  effort  to  insure 
records  are  acciu^te  and  complete; 
however,  since  it  is  not  possible  to 
predict  when  information  in  the  indexes 
of  the  system  (whether  submitted  by 
State  and  local  criminal  justice  agencies 
or  generated  by  the  FBI)  will  be  matched 
vyith  other  information,  it  is  not  possible 
to  determine  when  most  of  them  are 
relevant  or  timely. 

(6)  From  subsection  (e)(8)  because  the 
FBI  has  no  logical  manner  to  determine 
whenever  process  has  been  made  public 
and  compliance  with  this  provision 
would  provide  an  impediment  to  law 
enforcement  by  interfering  with  ongoing 
investigations. 

(FR  Doc.  96-31469  Filed  12-10-96;  8:45  am] 
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NATIONAL  LABOR  RELATIONS 
BOARD 

29  CFR  Part  101  arul  102 

Procedures  and  Rules  Governing 
Summary  Judgment  Motions  and    * 
Advisory  Opinions 

AGENCY:  National  Labor  Relations 

Board. 

action:  Final  rule. 

SUMMARY:  The  National  Labor  Relations 
Board  (NLRB)  issues  a  final  rule 
implementing  the  proposal  set  forth  in 
its.July  5,  1996  Notice  of  Proposed 
Rulemaking  (NPR)  to  eliminate 
provisions  in  its  current  rules 
permitting  parties  to  pending  state 
proceedings  to  petition  for  an  advisory 
opinion  on  whether  the  Board  would 
assert  jurisdiction  under  its  commerce 
standards.  The  final  rule  does  not 
implement  the  other  proposal  set  forth 
in  the  Board's  NPR  which  would  have 
also  eUminated  provisions  in  the 
current  niles  requiring  issuance  of  a 
notice  to  show  cause  before  the  Board 
grants  a  motion  for  siunmary  judgment. 
The  Boeird  has  decided  to  withdraw  that 
proposal  for  further  study  in  light  of  the 
comments  and  other  actions  recently 
taken  by  the  Board  to  streamline  the 
summary  judgment  process. 
EFFECTIVE  DATE:  January  10. 1997. 
FOR  FURn«R  INFORMATION  CONTACT:  John 
J.  Toner,  Executive  Secretary,  National 
Labor  Relations  Board,  1099  14th  Street. 
NW..  Room  11600.  Washington,  DC 
20570.  Telephone:  (202)  273-1940. 
SUPPLEMENTARY  INFORMATKM:  As  part  of 
the  Agency's  ongoing  efforts  to 
streamline  its  operations,  on  July  5, 
1996,  the  Board  issued  a  Notice  of 
Proposed  Rulemaking  (NPR)  proposing 
certain  changes  to  its  rules  and 
statements  of  procedure  regarding 
motions  for  summary  judgment  and 
petitions  for  advisory  opinions  (61  FR 
35172).  Specifically,  the  Board 
proposed:  (1)  To  eliminate  provisions  in 
the  current  rules  and  statements  of 
procedure  permitting  parties  to  pending 
state  proceedings  to  petition  the  Board 
for  an  advisory  opinion  on  whether  the 
Board  would  assert  jurisdiction  imder 
its  commerce  standards;  and  (2)  to  also 
eliminate  provisions  in  the  cmrent  rules 
requiring  the  Board  to  issue  a  notice  to 
show  cause  before  granting  a  motion  for 
summary  judgment. 

Four  conunents  were  received  in 
response  to  the  NPR,  three  from 
practitioners  (Robert  J.  Janowritz.  Kansas 
aty,  Missouri;  Ira  Drogin,  New  York, 
New  York;  and  Rayford  T.  Blankenship. 
Oeenwood,  Indiana)  and  one  from  a 
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labor  organization  (AFL-CIO].>  Each  of 
these  comments  are  addressed  below. 

I.  Eliminating  Party  Petitions  for 
Advisory  Opinions 

Only  two  of  the  four  comments 
addressed  this  proposal.  Attorney 
Robert  Janowitz  stated  that  he  opposed 
the  proposal  on  the  grounds  that  the 
proposal  would  deny  parties  an  avenue 
of  access  to  the  Board;  the  current 
procedure  does  not  substantially  biutien 
the  Board  since  only  .10-1 5  petitions  for 
advisory  opinion  are  filed  by  parties 
each  year;  and  eliminating  the 
procedure  will  increase  the  risk  that 
state  agencies  will  improperly  assert 
jurisdiction,  which  will  require  the 
Board  to  engage  in  lengthy,  expensive 
and  time-consuming  Utigation  under 
NLRB  V.  Nash-Finch  Co.,  404  U.S.  138 
(1971),  to  enjoin  the  state  agency's 
improper  actions. 

Attorney  Ira  Drogin  also  opposed  the 
proposal.  He  stated  that  most  of  the  10- 
15  petitions  each  year  appear  to  be  filed 
by  parties  before  tiie  New  York  State 
&nployment  Relations  Board 
(NfYSERB);  the  NYSERB  is  understaffed 
and  moves  extremely  slowly;  the 
current  propedure  permitting  parties  to 
seek  an  advisory  opinion  from  the  Board 
works  well  and  is  expeditious;  and  this 
procedure  cannot  be  costiy  to  the  Board 
given  the  low  number  of  petitions  that 
are  filed. 

Although  we  have  carefully 
considered  the  foregoing  comments,  we 
have  decided  to  implement  this 
proposal  as  set  forth  in  the  NPR.  As 
indicated  in  the  NPR,  there  is  no 
statutory  requirement  that  the  Board 
entertain  party  petitions  for  advisory 
opinions,  and  the  procedure  is  not 
widely  utilized.  Indeed,  as  indicated  in 
the  comments  submitted  by  attorney 
Drogin,  virtually  all  of  the  10-15 
petitions  received  each  year  are  filed  by 
parties  to  proceedings  before  the 
NYSERB.2  Further,  such  petitions 
typically  raise  issues  which  have  been 
repeatedly  addressed-in  numerous  other 
published  advisory  opinions  and 
decisions  issued  by  the  Board.  Indeed, 
almost  two-thirds  of  the  22  advisory 
opinions  issued  over  the  last  two  years 
addressed  essentially  the  same  issue: 
the  Board's  jurisdictional  standard  for 
building  management  companies.^  In 


>  The  AFL-QO's  comments  were  sukxnitted  by  its 
General  Counsel,  Jonathan  P.  Hiatt 

'Ten  of  the  12  advisory  opinions  issued  by  the 
Board  in  fiscal  year  1995,  and  all  of  the  10  opinions 
issued  in  fiscal  year  1996,  involved  parties  before 
the  NYSERB. 

>  See,  e.g..  209  Hull  Realty  Corp..  322  NOJtB  No. 
43  (Sept.  30,  1996):  MCS  EquiUes,  Inc.,  321  ^4LRB 
No.  78  (June  20. 1996):  Center  County  Corp.,  320 
NLRB  No.  114  (March  20. 1996):  Phipp*  Houses 


short,  under  the  current  procedure,  the 
Board  has  been  unnecessarily  forced  to 
issue  repeated  advisory  opinions  on  the 
same  jurisdictional  issue  with  respect  to 
parties  before  the  same  state  board.  In 
our  view,  this  is  clearly  not  an  efficient 
use  of  the  Board's  limited  resoiux:es.^ 

Further,  as  indicated  in  the  NPR, 
there  are  several  other,  often  more 
expeditious,  avenues  for  obtaining  a 
jurisdictional  determination  or  opinion. 
As  noted  in  the  NPR,  §  101.41  of  the 
Board's  Statements  of  Procedure 
provides  that  persons  may  seek  informal 
opinions  on  jurisdictional  issues  from 
the  Regional  Offices.  And  the  Regional 
Office  will  also  make  a  jurisdictional 
determination  early  in  its  investigation 
of  any  representation  petition  or  imfair 
labor  practice  charges  filed  with  that 
office.  See  NLRB  CasehandUng  Manual, 
Sec.  11706. 

Moreover,  as  indicated  in  the  NPR, 
the  instant  changes  do  not  affect  the 
provisions  of  current  §§  102.98(b)  and 
102.99(b)  of  the  Board's  rules  and 
§  101.39  of  the  Board's  statements  of 
procedure  which  permit  the  state  or 
territorial  agency  or  court  itself  to  file  a 
petition  for  an  advisory  opinion  on 
whether  the  Board  would  decline  to 
assert  jurisdiction  based  either  on  its 
commerce  standards  or  because  the 
employer  is  not  within  the  jurisdiction 
of  the  Act.  The  provisions  permitting 
such  petitions  are  retained,  with  minor 
modification  to  §  101.39  of  the  Board's 
statements  of  procedure  to  conform  it 
with  Board  decisions  indicating  that  the 
Board  will  not  issue  an  opinion  unless 
the  relevant  facts  are  undisputed  or  the 
state  agency  or  court  has  already  made 
the  relevant  factual  findings.  See 
Correctional  Medical  Systems,  299 
NLRB  654  (1990);  University  of 
Vermont,  297  NLRB  291  (1989);  and  St. 
Paul  Ramsey  Medical  Center,  291  NLRB 
755  (1988).  See  also  Brooklyn  Bureau  of 
Commimity  Service,  320  NLRB  No.  157 
(April  15,  1996). 

Given  the  foregoing  alternative 
procedures,  we  do  not  believe,  as 
suggested  by  attorney  Janowitz,  that 
eliminating  party  petitions  for  advisory 
opinion  will  substantially  increase  the 
risk  that  state  agencies  will  improperly 
assert  jurisdiction.  We  believe  it 
reasonably  to  presume  that  state 
agencies  will  act  properly,  and  the 
alternative  procedures  outlined  above 
will  ensure  that  they  have  access  to 
sufficient  information  to  do  so  in  those 


Sernces,  Inc.,  et  at..  320  NLRB  No.  74  (Feb.  28. 
1996);  and  Valentine  Properties  et  al,  319  NLRB  N. 
5  (Sept.  19. 199S). 

*  Given  that  only  two  comments  were  filed 
opposing  the  Board's  proposal  to  eliminate  such 
petitions,  it  would  not  appear  that  the  majority  of 
practitioners  and  the  public  disagree  with  this  view. 


circumstances  where  there  is  a  genuine  ,- 
and  substantial  question  as  to  which 
agency  has  jurisdiction  and  past 
published  Board  opinions  or  decisions 
do  not  provide  a  definitive  answer. 

n.  Eliminating  Notice-to-Show-Cause 
Requirement  in  Summary  Judgment 
CasBs 

Three  of  the  four  comments  addressed 
this  proposal.  Attorney  Janowitz  stated 
that  he  had  no  objection  to  the  proposal, 
but  argued  that  the  rule  should  make 
clear  that  the  General  Coimsel  is 
required  to  postpone  the  hearing  at  the 
time  he  files  a  motion  for  summary 
judgment  with  the  Board.  Management 
representative  Rayford  Blankenship,  on 
the  other  hand,  opposed  the  proposal, 
stating  that  he  believed  eUmination  of 
the  notice-  to-show-cause  procedure 
would  "add  [j  to  the  propensity  of  the 
NLRB  to  further  abuse  respondent[s]  by 
arbitrary  and  capricious  actions." 

Finally,  the  AFL-CIO  also  opposed 
the  proposal,  but  on  the  opposite 
ground,  i.e.  on  the  ground  tiiat  the 
proposed  change  would  greatiy  increase 
the  burden  on  parties  opposing 
respondent  summary  judgment  motions. 
The  AFLr<;iO  argued  that  under  the 
proposed  change  the  General  Counsel 
and  charging  party  will  be  forced  to  file 
a  comprehensive  response  to  such 
motions  in  their  initial  oppositions  and 
will  not  have  the  opportunity  provided 
under  the  ciurent  mle  to  file  a  further 
opposition  brief  in  the  event  the  Board 
decides  the  motion  warrants  full 
consideration  and  issues  a  notice  to 
show  cause.  The  AFL-QO  argued  that 
this  will  give  respondents  a  significant 
incentive  to  file  summary  judgment 
motions  for  discovery  purposes,  which 
will  inevitably  result  in  a  sharp  rise  in 
the  number  of  respondent  motions, 
thereby  increasing  the  workload  not 
only  of  the  General  Counsel,  who  will 
be  forced  to  file  comprehensive 
responses  to  every  motion,  but  also  of 
the  Board,  which  will  have  to  decide  the 
motions.  Finally,  the  AFL-dO  argued 
that  the  proposal  will  also  burden  the 
Regions  and  administrative  law  judges 
with  the  responsibiUty  of  postponing 
the  hearing,  one  of  the  traditional 
fimctions  of  the  notice  to  show  cause. 

Having  carefully  considered  the 
foregoing  comments,  we  have  decided 
not  to  implement  this  proposal  at  this 
time.  We  do  not  necessarily  agree  with 
either  management  representative 
Blankenship  or  the  AFL-QO  that  the 
proposal  would  imfairly  prejudice 
either  respondents  or  the  General 
Counsel.  However,  we  are  concerned 
about  the  AFL-QO's  additional 
assertions  that  the  proposal  would 
result  in  more  motions  for  summary 
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judgment  being  filed  by  respondents, 
thereby  placing  greater  burdens  on  both 
the  Board  and  the  General  Counsel,  and 
that  the  proposal  would  also  place 
greater  burdens  on  the  Regions  and 
Judges  EHvision  with  respect  to 
postponement  of  the  hearing.  As 
indicated  above  and  in  the  NPR.  the 
purpose  of  the  proposal  was  to  expedite 
the  summary  judgment  process  and 
reduce  the  administrative  burden  on  the 
Board  and  its  staff  which  is  responsible 
for  preparing  and  issuing  such  notices. 
If  the  AFL-QO's  predictions  are  correct, 
however,  and  we  cannot  say  that  they 
are  unfounded,  the  proposal  woidd 
actually  increase  the  biirdens  not  only 
on  the  Board,  but  also  on  the  Regions 
and  the  Judges  Division. 

Given  the  Agency's  reduced  budget 
and  staffing,  we  beUeve  it  would 
therefore  be  prudent  for  the  Board  to 
study  further  the  issue  before 
implementing  the  proposed  change.  It 
may  be  that  there  are  other  alternatives 
available  to  the  Board  which  could 
significantly  reduce  the  current  burdens 
associated  with  issuing  such  notices. 
One  such  alternative,  simplifying  or 
streamlining  the  notice  itself  by 
redjicing  its  length  and  eliminating 
unnecessary  text,  has  recently  been 
implemented  based  on  the 
recommendation  of  Agency  staff.  Other 
alternatives  will  continue  to  be  studied 
as  part  of  the  Agency's  ongoing 
streamlining  efforts. 

As  indicated  in  the  NPR,  although  the 
Agency  decided  to  give  notice  of 
proposed  rulemaking  with  respect  to  the 
proposed  rule  changes,  the  changes 
involve  rules  of  agency  organization, 
procedure  or  practice  and  thus  no  notice 
of  proposed  rulemaking  was  required 
under  section  553  of  the  Administrative 
Procedure  Act  (5  U.S.C.  553). 
Accordingly,  the  Regulatory  Flexibility 
Act  (5  U.S.C.  602  et  seq.),  does  not 
apply  to  these  nde  'changes. 

List  of  Sub)ects  in  29  CFR  Parts  101  and 
102 

Administrative  practice  and 
procedure.  Labor  management  relations. 

For  the  reasoiis  set  forth  above,  29 
CFR  parts  101  and  102  are  amended  as 
follows: 

PART  101— STATEMENTS  OF 
PROCEDURE 

1.  The  authority  citation  for  29  CFR 
part  101  continues  to  read  as  follows: 

Authority-.  Sec.  6  of  the  National  Labor 
Relations  Act,  as  amended  (29  U.S.C.  151, 
156],  and  sec.  522(a)  of  the  Administrative 
Procedure  Act  (5  U.S.C  552(a)).  Section 
101.14  also  issued  under  sec.  2112(a)(1)  of 
Pub.  L.  100-236,  28  U.S.C  2112(a)(1). 


2.  Section  101.39  is  revised  to  read  as 
follows: 

f  101.39    Initiation  of  advisory  opinkMi 


The  question  of  whether  the  Board 
will  assert  jurisdiction  over  a  labor 
dispute  wUch  is  the  subject  of  a 
proceeding  In  an  agency  or  court  of  a 
State  or  territory  is  initiated  by  the  filing 
of  a  petition  with  the  Board.  "This 
petition  may  be  filed  only  if: 

(1)  a  proceeding  is  currently  pending 
before  such  agency  or  court; 

(2)  the  {>etitioner  is  the  agency  or 
court  itself;  and 

(3)  the  relevant  facts  are  undisputed 
or  the  agency  or  court  has  already  made 
the  relevant  factual  findings. 

(b)  The  petition  must  be  in  writing 
and  signed.  It  is  filed  with  the  Executive 
Secretary  of  the  Board  in  Washington, 
DC.  No  particiilar  form  is  required,  but 
the  petition  must  be  properly  captioned 
and  must  contain  the  allegations 
required  by  section  102.99  of  the 
Board's  Rules  and  Regulations.  None  of 
the  information  sought  may  relate  to  the 
merits  of  the  dispute.  The  petition  may 
be  vdthdrawn  at  any  time  before  the 
Board  issues  its  advisory  opinion 
determining  whether  it  would  or  would 
not  assert  jiuisdlctlon  on  the  basis  of  the 
facts  before  it. 

PART  102— RULES  AND     '. 
REGULATIONS 

1.  The  authority  citation  for  29  CFR 
part  102  continues  to  read  as  follows: 

Authority:  Section  6,  National  Labor 
Relations  Act,  as  amended  (29  U.S.C  151, 
156).  Section  102.117(c)  also  issued  under 
Section  552(a)(4)(A)  of  the  Freedom  of 
Information  Act,  as  amended  (5  U.S.C. 
552(a)(4)(A)).  and  section  552a  (j)  and  (k)  of 
the  Privacy  Act  (5  U.S.C.  552a  (j)  and  (k). 
Sections  102.143  through  102.155  also  issued 
under  Section  504(c)(1)  of  the  Equal  Access 
to  Justice  Act,  as  amended  (5  U.S.C. 
504(c)(1)). 

f  102.98    [Amendad] 

2.  Section  102.98,  paragraph  (a)  and 
the  paragraph  designation  (b)  are 
removed. 

§102.99    [Amendwi]  -^  "    \ 

3.  In  §  102.99,  paragraph  (a)  is 
removed  and  paragraphs  (b)  and  (c)  are 
rede<:ignated  paragraphs  (a)  and  (b) 
respectively. 

Dated:  Washington,  DC,  December  6, 1996. 

By  direction  of  the  Board. 
John  J.  Toner. 
Executive  Secretary. 
|FR  Doc.  96-31457  Filed  12-10-96;  8:45  am] 

BtLUNG  COOe  7545-01-^ 


29  CFR  Part  102 

Privacy  Act  of  1974;  Implementation 

AGENCY:  National  Labor  Relations 

Board. 

ACTION:  Final  rule  exempting  system  of 

records  from  certain  provisions  of  the 

Privacy  Act. 

SUMMARY:  The  National  Labor  Relations 
Board  ("NLRB"]  issues  a  final  rule 
exempting  a  new  system  of  records 
entitled  "NLRB-20.  Agency 
Disciplinary  Case  Files 
(Nonemployees)"  from  certain 
provisions  of  the  Privacy  Act  of  1974,  5    , 
U.S.C.  552a. 

EFFECTIVE  DATE:  January  10, 1997. 
FOR  FURTHER  INFORMATION  CONTACT:  John 
J.  Toner,  Executive  Secretary,  National 
Labor  Relations  Board,  1099  14th  Street. 
NW..  Room  11600,  Washington,  DC 
20570.  Phone:  (202)  273-1940. 
SUPPLEMENTARY  INFORMATION:  On 
October  26,  1993,  the  Board  published 
in  the  Federal  Register  a  notice  of  the 
estabUshment  of  a  new  system  of 
records  pursuant  to  the  Privacy  Act  of 
1974.  entitled  "NLRB-20,  Agency 
Disciplinary  Case  Files"  (58  FR  57633). 
The  same  day,  the  Board  also  published 
in  the  Federal  Register  a  proposed  rule  . 
exempting  the  new  system  of  records 
from  certain  provisions  of  the  Privacy 
Act  (58  FR  57572).  Both  notices 
provided  for  a  public  comment  period. 

Thereafter,  on  March  28, 1996,  the 
Board  issued  a  notice  amending  the 
system  name  to  read  "NLRB-20,  Agency 
ENsciplniary  Case  Files 
(Nonemployees),"  and  amending  four  of 
the  routine  uses  specified  in  the  original 
notice  (61  FR  13884).  In  the  absence  of 
any  comments,  the  amendments  to  the 
system  of  records  became  final  30  days 
thereafter. 

No  comments  were  filed  regarding  the 
proposed  rule  exempting  the  system  of 
records  from  certain  provisions  of  the 
Privacy  Act.  Accordingly,  the  Board  has 
decided  to  implement  the  proposed  rule 
as  a  final  rule. 

These  rules  relate  to  individuals 
rather  than  small  business  entities,  are 
concerned  with  the  Agency's 
management  of  its  Privacy  Act  system  of 
records,  and  will  not  have  any  economic 
impact.  Accordingly,  pursuant  to  the 
Regulatory  Flexibility  Act,  5  U.S.C.  601- 
612.  the  NLRB  certifies  that  these  rules 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
business  entities.  The  NLRB  further 
finds  that  the  rule  does  not  qualify  as  a 
"major  rule"  under  Executive  Order  No. 
12291  since  it  will  not  have  an  annual 
effect  on  the  economy  of  $100  million 
or  more.  Finally,  the  rule  is  not  subject 
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to  the  provisions  of  the  Paperwoik 
Reductirai  Act.  44  U.S.C.  3501.  as  it 
does  not  contain  any  information- 
collection  requirements  within  the 
meaning  of  that  Act. 

List  of  Sab|ects  in  29  CFR  Part  102 

Privacy,  Reporting  and  recordkeeping 
requirements. 

For  the  reasons  stated  above.  29  CFR 
part  102  is  amended  as  follows: 

PART  102— {AMENDED] 

Subpart  K — Records  and  Information 

1.  The  authority  citation  for  part  102 
continues  to  read  as  follows: 

Audiority:  Sec.  6,  Nadonal  Labor  Relatioiu 
Act,  as  amended  (29  U.S.C  151. 156).  Section 
102.117  also  issued  under  section 
552(a)(4)(A)  of  the  Freedom  of  Information 
Act,  as  amended  (5  U.S.C  552(a)(4)(A)),  and 
section  552a  (j)  and  (k)  of  the  Privacy  Act  (5 
U.S.Q  552a  (j)  and  (k)).  Sections  102.143 
through  102.155  also  issued  under  sec. 
504(c)(1)  of  the  Equal  Access  to  Justice  Act. 
as  amended  (5  U.S.C  504(c)(1)). 

2.  Section  102.117  is  amended  by 
adding  paragraphs  (p)  and  (q)  as 
follows: 

1102.117    [AmMKtod] 

•        •        •        *        • 

(p)  Purstiant  to  5  U.S.C  552a(k)(2). 
the  system  of  records  maintained  by  the 
NLRB  containing  Agency  Disciplinary 
Case  Files  (Nonemployees)  shall  be 
exempted  from  the  provisions  of  5 
U.S.C.  552a  (c)(3),  (d),  (e)(1),  (e)(4)  (G), 
(H),  and  (I),  and  (f)  insofar  as  the  system 
contains  investigatory  material 
compiled  for  law  enforcement  purposes 
other  than  material  within  the  scope  of 
5  U.S.C.  552a(j)(2). 

(q)  The  Privacy  Act  exemption  set 
forth  in  paragraph  (p)  of  this  section  is 
claimed  on  ^e  groimd  that  the 
requirements  of  subsections  (c)(3),  (d), 
(e)(1).  (e)(4)  (G).  (H).  and  (I),  and  (f)  of 
the  Privacy  Act,  if  applied  to  Agency 
Disciplinary  Case  Files,  would  seriously 
impair  the  ability  of  the  NLRB  to 
conduct  investigations  of  alleged  or 
suspected  violations  of  the  NIJlB's 
misconduct  rules,  as  set  forth  in 
paragraphs  (o)  (1),  (3).  (4),  (7).  (8).  and 
(11)  of  this  section. 

Dated,  Washington,  DC  December  5, 1996. 

By  direction  of  the  Board. 
Jdm  J.  Toner, 
Executive  Secretary. 

[FR  Doc.  96-31458  Filed  12-10  -96;  8:45 
am] 
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ENVIRONMENTAL  PROTECTION 
AQENCY 

40  CFR  Part  131 
[FRL-5663-q 

National  Toxics  Rula:  Remand  of  Water 
Quality  Criteria  for  Dioxin  and 
Pentachlorophenol  to  EPA  for 
Response  to  Comments 

AGENCY:  U.S.  Environmental  Protection 
Agency. 

action:  Notice  of  availability  of  US  EPA 
response  to  comments. 

SUMMARY:  In  this  document,  the  U.S. 
Environmental  Protection  Agency 
("EPA")  is  publishing  a  dociunent 
entitled  "Response  to  Comments  from 
American  Forest  and  Paper  Association 
("AFPA")  on  Two  of  the  Exposure 
Asstunptions  Used  by  EPA  in 
Developing  the  Human  Health  Water 
Quality  Criteria  for  Dioxin  and 
Pentadilorophenol".  AFPA  challoiged 
EPA's  promulgation  of  human  health 
water  quality  criteria  for  dioxin  and 
pentachlorophenol.  The  District  Court 
remanded  these  criteria  to  EPA  for  an 
adequate  response  to  AFPA's  comments 
regarding  two  expostue  asstunptions 
used  by  EPA  in  developing  those 
criteria:  an  assumption  that  daily  water 
consumption  is  2  Uters,  and  an 
asstmiption  that  all  consumed  fish  are 
contaminated  at  criteria  levels.  EPA  has 
prepared  a  response  in  accordance  with 
the  court's  order,  and  is  publishing  that 
response  in  this  document 
FOR  FURTHER  INFORMATION  CONTACT: 
Denis  R.  Bonmi,  Office  of  Science  and 
Technology,  Office  of  Water  (4304), 
USEPA,  401  M  Street,  SW..  Washingtrai, 
D.C.  20460,  (202)  260-8996. 
SUPPLEMENTARY  INFORMATION:  In 
November  1991,  EPA  proposed 
chemical-specific,  niuneric  criteria  for 
priority  toxic  pollutants,  including 
dioxin  and  pentachlorophenol. 
necessary  to  bring  all  States  into 
compliance  with  the  requirements  of 
section  303(c)(2)(B)  of  the  Clean  Water 
Act.  (The  "National  Toxics  Rule"  or 
"NTR",  56  FR  58420;  codified  at  40  CFR 
131.36.)  AFPA  commented  on  a  number 
of  aspects  of  the  proposal,  including  the 
exposure  assumptions  used  in  EPA's 
water  quality  criteria  methodology.  The 
NTR  was  promulgated  in  December 
1992  (57  FR  60848;  codified  at  40  CFR 
131.36).  AFPA  challenged  the  rule  as 
arbitrary  and  capricious  in  violation  of 
the  Administrative  Procedure  Act.  5 
U.S.C.  551  et  seq.  (Civil  Action  No.  93- 
CV-0694  (RMU),  DCDC.)  On  September 
4, 1996,  the  court  issued  an  order 
remanding  the  human  health  criteria  for 


dioxin  and  pentachlorophenol  to  EPA 
for  "an  adequate  response  to  AFPA's 
comments"  regarding  two  of  the 
exposure  assumptions  used  by  EPA  in 
developing  the  criteria.  These 
assumptions  are  that  daily  water 
consumption  is  2  liters,  and  that  all 
consumed  fish  are  contaminated  at  the 
criteria  levels. 

The  court  directed  EPA  to  respond  to 
AFPA's  comments  on  these  two  issues 
by  December  13, 1996,  or  the  human 
health  criteria  for  dioxin  and 
pentachlorophenol  will  be  vacated 
automatically.  This  notice  publishes 
EPA's  response  to  AFPA's  comments. 
Under  the  order.  AFPA  has  60  days 
from  the  publication  of  EPA's  response 
to  re-open  the  litigation;  upon 
expiration  of  the  60  days,  the  action  will 
stand  dismissed  with  prejudice. 

In  accordance  with  section  553  of  the 
Administrative  Procedure  Act.  EPA  has 
determined  that  there  is  good  cause  not 
to  solicit  public  comment  on  thin  notice. 
In  this  notice,  the  Agency  is  simply 
responding  to  comments  on  the 
proposed  NTR  and  such  responses  are 
not  subject  to  further  pubUc  comment 
Moreover,  the  public  has  had  ample 
opportunity  to  conunent  on  the 
exposure  assumptions  addressed  in  this 
notice  since  the  assumptions  have  been 
reflected  in  a  number  of  Agency 
regulatory  actions.  For  these  reasons, 
EPA  finds  further  pubUc  comment  to  be 
unnecessary. 

Dated:  December  5, 1996. 
Robert  Peirlaaepe. 

Assistant  Administrator  for  Water. 

Reqmnse  to  Comments  From  the 
American  Forest  and  Papa-  Association 
on  Two  EiqpoBura  Assumptions  Used  by 
EPA  To  Develop  Human  Health  Water 
Quality  Criteria  for  Dioxin  and 
PentadUorophmol 

Background 

The  ptirpose  of  the  Clean  Water  Act 
("CWA")  is  to  protect  the  nations 
waters,  on  which  public  health  and  the 
environment  depend.  Toward  this  end, 
the  CWA  requires  those  discharging  into 
surface  waters  of  the  United  States  to 
have  permits  that  limit  the  amount  of 
pollutants  discharged.  To  set  such 
limits,  "criteria"  are  established  for  each 
pollutant  at  a  level  necessary  to  preserve 
or  achieve  the  uses  designated  for 
particvilar  waterbodies  by  the  States.  In 
other  words,  for  waterbodies  designated 
as  drinking  water  supplies,  the  criteria 
should  assiue  that  people  can  safely 
drink  the  water.  Where  waterbodies  are 
to  be  used  for  fishing,  swimming  or 
recreation,  the  criteria  should  assure 
that  people  can  safely  eat  fish  that  are 
taken  from  those  waters,  and  safely  use 


65184  Federal  Register  /  Vol.  61,  No.  239  /  Wednesday.  December  11.  1996  /  Rules  and  Regulations 


the  waters  for  other  designated 
purposes.  These  criteria,  intended  to 
protect  public  health,  are  referred  to  as 
"human  health  criteria". 

Human  health  criteria  are  derived  to 
establish  quantitative  estimates  of 
chemicals  which,  if  not  exceeded,  will 
protect  the  general  population  from 
adverse  health  im^pacts  from  exposure  to 
contaminated  surface  water.  There  are 
two  routes  of  human  exposure:  water 
consiunption  and  fish  consumption.  In 
order  to  develop  the  criteria,  H'A 
needed  to  determine  appropriate 
exposiu^  assiunptions  for  these 
pathways.  In  1980,  EPA  announced  its 
methodology  for  establishing  human 
health  criteria.  45  FR  79318  (Nov.  28. 
1980).  To  predict  the  effects  of  low 
doses  of  the  pollutant  on  a  hypothetical 
person  over  a  70-year  lifetime,  EPA 
assumed  the  exposed  individual  is  a 
male  who  weighs  70-kilograms  and  who 
on  a  daily  basis  consumes  an  average  of 
6.5  grams  of  fish  and  shellfish  and  2 
Uters  of  water.  Id.  at  79323-24.  EPA  also 
assumed  for  purposes  of  the 
methodology  that  the  consimied  water 
and  fish  are  contaminated  at  the  criteria 
levels.  Id.,  at  79323. 

Issue  1:  EPA's  Estimate  of  Water  Intake 
as  2  Liters  per  Day 

As  noted  above,  in  order  to  derive 
human  health  criteria,  EPA  needed  to 
make  assumptions  concerning  daily 
exposure  to  pollutants  in  surface  water 
from  two  primary  routes:  water 
consumption  and  fish  consumption. 
EPA  has  assumed  an  average  daily  water 
consumption  of  2  liters.  The  Agency 
recognizes  that  a  number  of  other 
drinking  water  consinnption  rates  have 
been  suggested.  Having  reviewed  those 
studies.  EPA's  policy  judgment 
continues  to  be  that  an  assimied  daily 
consumption  of  2  liters  is  reasonable  to 
provide  the  margin  of  safety  needed  to 
protect  most  people  and  thereby  meet 
the  objectives  of  the  CWA.  EPA  is  not 
required,  by  the  CWA  or  regulation,  to 
base  its  assumed  water  consumption  on 
"average  ingestion"  in  statistical  terms. 
Rather,  as  EPA  explained  in  the 
proposed  NTR.  the  assiuned  water 
consiunption  rate  is  based  on  an 
"approximate"  national  average.  (56  FR 
58436),  i.e.,  the  approximate  national 
average  may  be  a  starting  point  not  an 
end  point.  Also,  both  the  Agency  and 
the  National  Academy  of  Sciences 
("NAS")  have  indicated  that  policy 
reasons  are  appropriate  considerations 
in  adopting  "average"  drinking  water 
consiunption  rates.  Since  1980,  EPA  has 
on  several  occasions  reviewed  and 
publicly  addressed  the  rationale  for  its 
water  consumption  value,  but  to  the 
extent  that  questions  remain  as  to  the 


basis  for  the  assumption,  EPA  here 
further  explains  that  rationale. 

The  Agency's  1980  methodology  for 
deriving  hiunan  health  criteria  assimied 
a  water  consumption  of  2  liters  per  day. 
EPA  cited  a  study  done  by  the  NAS  in 
support  of  this  assumption.  The  NAS 
study  was  undertaken  to  meet  the  needs 
expressed  in  the  1974  Safe  Drinking 
Water  Act  ("SDWA").  Under  the  SDWA, 
EPA  was  required  to  establish  federal 
standards  for  protection  from  harmful 
contaminants  in  the  drinking  water 
supplies  of  the  nation.  Congress 
directed  EPA  to  arrange  with  the  NAS 
to  study  the  adverse  effects  on  health 
attributable  to  contaminants  in  drinking 
water.  In  1977,  NAS  produced  a  multi- 
volume  study  entitled  Drinking  Water 
and  Health.  National  Academy  of 
Sciences.  Washington.  D.C.  1977.  In  this 
study,  NAS  considered  2  liters  to  be  the 
average  amount  of  water  consumed  per 
day.  While  noting  that  the  average  per 
capita  water  consumption  of  the  U.S. 
population,  as  calculated  bom  a  survey 
of  nine  different  literature  sources,  was 
1.63  Uters  per  day.  NAS  adopted  2  liters 
per  day  as  representing  the  "intake  of 
the  majority  of  water  consumers".  Id.  at 
11.  EPA  adopted  2  Uters  p)er  day  as  the 
drinking  water  exposure  for  its  human 
health  criteria  methodology, 
understanding  that  it  included  a  margin 
of  safety  that  would  ensure  that  most  of 
the  population  would  be  protected. 

In  its  comments  on  the  proposed 
NTR,  AFPA  argued  that  the  assumed  2 
liters  per  day  water  consumption  rate 
was  overly  conservative: 

In  a  paper  recently  accepted  for 
publication  in  Risk  Analysis  (Exhibit  9) 
*  *   *  (the)  analysis  demonstrated  that  the 
50th  percentile  intake  of  "tap  water"  •  •  • 
was  slightly  less  than  one  liter  per  day.  •  *  • 
ChemRisk  recently  analyzed  similar  water 
consumption  data  and  came  up  with  a 
similar  figure  for  "tap  water"  consumption — 
1.2  liters  per  day.  (Exhibit  2)  Since  an 
individual  exposed  to  contaminated  surface 
water  would  at  most  only  be  exposed  to  that 
contamination  in  the  "tap  water"  he 
consumes,  and  not  in  the  moisture  content 
inherent  in  foods  that  he  purchases.  •  *  • 
the  two  liter  per  day  assumption  EPA  has 
used  overstates  by  a  factor  of  2  the 
potentially  contaminated  water  that  an 
average  individual  might  consume.  AFPA 
Comments  on  Proposed  Rule,  Dec.  19, 1991, 
pp.  59-60. 

The  ChemRisk  analysis  states  that 
EPA's  2.0  liters  per  day  value  is  based 
on  the  daily  ration  of  water  required  by 
US  Army  field  personnel;  ChemRisk 
questions  whether  this  value  is 
appropriate  for  a  general  population 
with  access  to  other  beverages  and  that 
does  not  engage  in  as  much  physical 
exertion  and  is  not  as  exposed  to  the 
outdoors.  ChemRisk  reviewed  several 


studies  that  show  the  average  adult 
consumption  rate  for  liquids  ranges 
from  0.4  to  2.2  IVday.  Based  on  a  study 
showing  that  approximately  60%  of  the 
total  dietary  fluid  intake  is  water, 
ChemRisk  concludes  that  if  a  total  fluid 
consumption  rate  of  2  liters  per  day  is 
reasonable,  then  60%  of  that 
consumption  rate  or  1.2  liters  per  day  is 
water,  (pp.  5-1  to  5-2) 

EPA  is  familiar  with  the  studies, 
including  those  cited  by  AFPA,  that 
estimate  average  consumption  of  water 
to  be  less  than  2  liters  per  day.  Indeed, 
in  1990,  EPA  conducted  its  own 
analysis  of  data  that  suggested  that  the 
average  water  consumption  rate  across 
the  U.S.  adult  population  is  1.4  liters 
per  day.  "Exposure  Factors  Handbook", 
EPA  600/8-89/043.  at  2-6  (AR  VA-103). 
However,  while  noting  that  the 
scientific  literature  suggests  a  daily  rate 
of  1.4  liters.  EPA  made  clear  that 
"(plolicy  or  precedent  reasons  may 
support  the  continued  use  of  the  2.0 
L/day  [figure]  as  the  average  adult 
drinking  water  consumption  rate."  This 
analysis  further  indicates  that 
consumption  of  2  liters  per  day  covers 
about  90  percent  of  the  population;  the 
remaining  10  percent  of  the  population 
consumes  more  than  a  daily  average  of 
2  liters.  In  this  analysis.  2  liters  per  day 
is  characterized  as  a  reasonable  worst- 
case  water  consumption  rate  for  adults. 
Since  EPA's  purpose  in  selecting  2  liters 
as  an  average  daily  water  consumption 
rate  was  to  provide  a  margin  of  safety 
sufficient  to  protect  most  people — to  the 
extent  that  2  liters  per  day  is  protective 
of  approximately  90  percent  of  the 
population — using  2  liters  per  day  as  the 
assumed  water  consumption  rate  for  the 
NTR  is  consistent  with  EPA's  approach 
in  setting  hiunan  health  criteria. 

In  a  1992  SDWA  rulemaking  that 
established  health-based  contaminant 
levels  for  numerous  pollutants  in 
drinking  water  (57  FR  31.776).  the  issue 
of  water  consumption  estimates  was  re- 
examined yet  again.  In  the  SDWA 
rulemaking,  the  Chemical 
Manufacturers  Association  ("CMA") 
submitted  comments  (which  mirror 
those  submitted  by  AFPA  in  the 
contemporaneous  NTR  rulemaking) 
objecting  to  EPA's  use  of  2  liters  per  day 
to  set  drinking  water  standards.  CMA 
recommended  instead  the  1 .4  liters  per 
day  estimate  in  EPA's  Exposure  Factors 
Handbook.  In  response  to  CMA's 
comments,  EPA  acknowledged  that  the 
1.4  liters  per  day  estimate  is  "an  overall 
average  of  a  nimiber  of  studies"  but 
rejected  using  that  value  since  some  of 
the  studies  did  not  necessarily  consider 
indirect  water  consumption  (such  as  use 
in  cooking)  and  therefore  may  not 
account  for  all  exposures  related  to  the 
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occurrence  of  contaminants  in  drinking 
water.  EPA  reiterated  that  the  2  liters 
per  day  assumption  was  a  more 
appropriate  value  "in  order  to  be 
conservative  and  allow  for  an  adequate 
margin  of  safety."  Id.  at  31787.  EPA 
further  noted  that  the  Exposure  Factors 
Handbook  considered  2  Uters  per  day  a 
reasonable  worst  case  estimate. 

The  Agency's  rationale  and 
conclusion  in  the  drinking  water 
regulation  is  equally  applicable  to  the 
NTH.  Therefore,  EPA  included  the 
Federal  Register  notice  (Id.  31787- 
31788)  containing  EPA's  response  to 
CMA's  comments  cm  the  2  liters  per  day 
figure  in  the  record  for  the  NTR 
rulemaking.  In  the  NTR,  an  assiunption 
of  water  consumption  of  2  liters  per  day 
provides  a  sufficient  margin  of  safety  to 
ensure  that  most  people  can  safely  drink 
from  waterbodies  designated  as  drinking 
water  sources. 

In  sum,  AFPA  disagrees  with  EPA's 
choice  of  methodology  and  desired  level 
of  health  protection  in  deriving  an 
estimate  of  assiuned  water 
consiunption.  EPA  is  not  required  imder 
the  CWA  to  base  its  water  consimiption 
estimate  on  "average  ingestion"  in 
statistical  terms.  In  order  to  meet  the 
objectives  of  the  CWA,  EPA  believes 
that  its  assiuned  water  consumption 
must  include  a  margin  of  safety  so  that 
the  general  population  is  protected.  The 
NAS  adopted  a  water  consumption 
figure  of  2  liters  per  day  in  its  study  of 
drinking  water  and  public  health  as 
representing  the  consumption  of  the 
majority  of  water  consumers.  EPA  has 
reviewed  the  subsequent  studies  of 
water  consiunption,  but  continues  to 
believe  that  2  Uters  per  day  is 
appropriate  for  ensuring  protection  of 
pubUc  health  under  the  CWA. 

Issue  2.  EPA's  Assumption  That  All  of 
the  Fish  Consumed  Is  Contaminated  at 
the  Criteria  Level 

In  developing  a  methodology  for 
deriving  human  health  criteria,  EPA 
made  assumptions  about  exposiue  to 
contamination  from  eating  fish  taken 
from  siirface  waters.  The  purpose  of  the 
assumptions  was  to  ensure  that  if  the 
.  criteria  were  met  in  a  waterbody 
designated  for  fishing,  most  people 
could  safely  eat  fish  from  that 
waterbody.  In  addition  to  the 
assiunption  in  the  methodology  that  the 
h3^thetical  man  has  an  average  daily 
consumption  of  6.5  grams  of  fish,  EPA 
assumes  that  all  of  that  fish  is  taken 
bom  water  with  pollutants  present  at 
the  criteria  level. 

It  is  EPA's  view  that  to  ensure  that 
people  can  safely  eat  fish  from  waters 
designated  for  fishing,  it  is  necessary  to 
assume  that  all  of  the  consumed  fish  is 


taken  from  waterbodies  at  the  criteria 
level.  EPA  recognizes  that  there  are 
difiierences  in  fishing  patterns  and  the 
degree  to  which  fish  bioaccumulate 
contaminants  from  the  water.  However, 
it  is  EPA's  judgment  that  this 
assumption  regarding  fish 
contamination  is  necessary  to  derive 
criteria  that  are  sufficiently  protective  to 
meet  the  objectives  of  the  CWA. 

AFPA  commented  that  this         — 
assiunption  overstates  the  actual 
expected  exposure  to  a  contaminant: 

Another  source  of  oveiestimation  of 
exposure  comes  from  the  implicit 
assumption  that  each  portion  of  freshwater 
fish  consumed  by  an  individual  will  have  the 
maximum  concentration  of  the  subject 
contaminant  •   *  •  This  assumption  is 
obviously  an  overstatement,  since  not  all  fish 
(presumably  very  few  of  them,  in  fact)  will 
have  been  exposed  to  ambient  water  which 
is  just  barely  achieving  the  water  quality 
standard.  Likewise,  if  the  water  quality 
standards  are  being  met,  it  would  only  be  on 
rare  occasions  that  the  water  consumed  will 
have  a  concentration  as  high  as  the  water 
quality  standard  allows.  By  definition,  if  the 
water  quality  standard  is  implemented, 
ambient  concentrations  of  the  pollutant  will 
normally  be  less.  In  addition,  depending  on 
the  dilution  calculations  (if  any)  used  in 
implementing  the  water  quality  standard, 
there  may  be  little  or  no  portion  of  the  stream 
where  the  concentration  of  the  pollutant  is 
ever  as  high  as  the  water  quality  standard 
allows  (due  to  dilution  and  the  use  of  low 
stream  flows  •  •  •  EPA  has  very  recently 
made  this  point  forcefully  in  briefs  and 
argument  in  the  Eastern  District  of  Vii;ginia 
in  NRDC,  et  al.  v.  U.S.  EPA,  No.  3:9lCV0058. 
[cite  omitted).  EPA  has  noted  that  FDA's 
analysis  of  risk  from  eating  dioxin- 
contaminated  fish  in  the  Great  Lakes 
assumed  that  •  *  *  90  percent  of  the  fish  an 
individual  consiuned  would  show  no 
measurable  contamination  or  would  be  taken 
fit}m  uncontaminated  areas,  (cite  omitted). 
AFPA  Comments  on  Proposed  National 
Toxics  Rule,  December  19, 1991,  pp.  60-61. 

Two  exhibits  to  AFPA's  comments 
were  prepared  for  the  National  Council 
of  the  Paper  Industry  for  Air  and  Stream 
Improvement.  Exhibit  2  discusses 
studies  offish  consumption  of  anglers 
in  New  York  and  Maine,  and  Exhibit  4 
addresses  exposure  to  dioxin  tmxa  the 
consumption  of  fish  caught  in  fresh 
waters  impacted  by  certain  pulp  mills. 
Both  reports  conclude  that  it  is  unlikely 
that  all  of  the  fish  consumed  by  sport 
anglers  come  from  only  one  waterbody 
or  from  impacted  waters.  The  dioxin 
report  notes,  however,  that  no  data  are 
available  on  the  number  of  waterbodies. 
fished  by  members  of  the  general 
population  or  sport  fishermen  over  a 
course  of  time. 

In  its  methodology,  EPA  assumes  that 
all  fish  consumed  by  the  hypothetical 
exposed  individual  are  contaminated  at 
the  maximum  concentration  level  that  is 


"safe"  (i.e.,  the  criteria  level).  This  is  the 
same  assumption  that  EPA  makes  as  to 
water  consumption,  and  the  Agency's 
rationale  supporting  that  assumption  is 
equally  applicable  to  fish  consumption. 

AFPA  offers  examples  of  situations 
which,  it  contends,  make  it  unlikely  that 
individuals  will  be  exposed  at  the 
criteria  level.  EPA  is  aware  that  levels 
of  actual  exposure  to  contamination 
from  consuming  fish  will  vary 
depending  on  a  number  of  factors.  Daily 
fish  consumption  may  be  both  greater 
than  and  less  than  6.5  grams.  As  EPA 
noted  in  the  proposed  NTR,  the 
exposure  assumptions  are  based  on 
approximate  national  averages,  but 
"considerably  understate  the  exposure 
that  would  occur  for  certain  segtnents  of 
the  population  that  have  high  fish 
consumption  or  depend  on  fish 
consumption  for  subsistence."  Id.  at 
58,436. 

AFPA's  exhibits  note  that  sport 
fishing  patterns  may  differ  among 
communities.  Fishermen  with  access  to 
a  number  of  different  waterbodies  may 
very  well  fish  in  several  places  and  the 
levels  of  contamination  may  differ 
among  those  waterbodies.  Further, 
different  species  of  fish  bioaccumulate 
pollutants  at  different  rates.  There  are 
many  circumstances  that  may  be 
relevant  to  fish  consumption  in  different 
communities  and  the  level  of 
contamination  of  those  fish.  However, 
whether  people  fish  from  a  number  of 
locations,  or  whether  some  waterbodies 
are  not  as  contaminated  as  others  does 
not  demonstrate  that  EPA's  assumption 
is  invalid.  EPA  must  develop  national 
criteria  (that  States  may  modify)  that 
must  be  protective  of  the  general 
population.  Neither  AFPA  nor  other 
commenters  provided  EPA  with 
evidence  sufficient  to  allow  the  Agency 
to  use  a  less  conservative  assumption. 

It  continues  to  be  EPA's  view  that  in 
order  to  develop  criteria  that  are 
sufficiently  protective,  it  is  necessary  to 
assume  that  all  consumed  fish  are  taken 
from  waters  at  the  criteria  level.  By 
deriving  criteria  based  on  that 
assumption,  EPA  is  better  able  to  ensure 
that  people  can  safely  eat  fish  from 
waters  designated  for  fishing. 

The  local  circumstances  that  AFPA 
reports  are  best  addressed  by  the  States 
which  have  chief  responsibUity  for 
implementing  the  CWA.  States  can 
moidify  or  adapt  EPA's  recommended 
human  health  criteria  to  reflect  just  such 
local  environmental  conditions,  and 
EPA  encourages  them  to  do  so.  (See  57 
FR60888,  Dec.  22, 1992). 

IFR  Doc.  96-31429  Filed  12-10-96;  8:45  am] 
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40  CFR  Part  300 
(FRL-6660-4] 

National  Oil  and  Hazardous 
Sut>8tances  Contingency  Plan; 
National  Priorities  List  Update 

AGENCY:  Environmental  Protection 

Agency. 

ACTION:  Notice  of  deletion  of  the  Omega 

Hills  North  Landfill,  Germantown, 

Wisconsin  from  the  National  Priorities 

Ust  (NPL). 

SUMMARY:  The  Environmental  Protection 
Agency  (EPA)  annoimces  the  deletion  of 
the  Omega  Hills  North  Landfill  , 
Germantown,  Wisconsin  from  the 
National  Priorities  List  (NPL).  The  NPL 
is  Appendix  B  of  40  CFR  part  300  which 
is  the  National  Oil  and  Hazardous 
Substances  Contingency  Plan  (NCP), 
which  EPA  promulgated  pursuant  to 
Section  105  of  the  Comprehensive 
Environmental  Response, 
Compensation,  and  Liability  Act  of  1980 
(CERCLA),  as  amended.  EPA  and  the 
State  of  Wisconsin  have  determined  that 
all  appropriate  Fund-financed  responses 
imder  CERCLA  have  been  implemented 
and  that  no  further  cleanup  by 
responsible  parties  is  appropriate. 
Moreover,  EPA  and  the  State  of 
Wisconsin  have  determined  that 
remedial  actions  conducted  at  the  site  to 
date  remain  protective  of  public  health, 
welfare,  and  the  environment. 
EFFECTIVE  DATE:  December  11. 1996. 
ADDRESSES:  The  comprehensive 
information  on  the  site  is  available  at 
the  local  information  repository  located 
at:  Wisconsin  Department  of  Natural 
Resources,  101  S.  Webster,  Madison,  WI 
53707.  Requests  for  comprehensive 
copies  of  docimients  should  be  directed 
formally  to  the  Regional  Docket  Office. 
Address  for  the  Regional  Docket  Office 
is  Jan  Pfundheller  (H-7J),  U.S.  EPA, 
Region  V,  77  W.  Jackson  Blvd.,  Chicago, 
IL  60604,  (312)  353-5821. 
FOR  FURTHER  INFORMATION  CONTACT: 
Gladys  Beard,  Associate  Remedial 
Project  Manager,  Office  of  Superfund, 
U.S.  EPA— Region  V,  71  West  Jackson 
Blvd.,  Chicago.  IL  60604,  (312)  886- 
7253. 

SUPPLEMENTARY  INFORMATION:  The  site  to 
be  deleted  from  the  NPL  hst:  The  Omega 
Hills  North  Landfill,  Germantown, 
Wisconsin. 

A  Notice  of  Intent  to  Delete  for  this 
site  was  published  at  61  FR  32765,  June 
25, 1996.  The  closing  date  for  comments 
on  the  Notice  of  Intent  to  Delete  was 
July  25, 1996.  EPA  received  no 
comments  and  therefore  has  not 
prepared  a  Responsiveness  Summary. 


The  EPA  identifies  sites  which  appear 
to  present  a  significant  risk  to  public 
health,  welfare,  or  the  environment  and 
it  maintains  the  NPL  as  the  list  of  those 
sites.  Sites  on  the  NPL  may  be  the 
subject  of  Hazardous  Substance 
Response  Trust  Fund  (Fund-)  financed 
remedial  actions.  Any  site  deleted  from 
the  NPL  remains  eligible  for  Fund- 
financed  remedial  actions  in  the 
unlikely  event  that  conditions  at  the  site 
warrant  such  action.  Section 
300.425(e)(3^of  the  NCP  states  that 
Fund-financed  actions  may  be  taken  at 
sites  deleted  from  the  NPL  in  the 
unlikely  event  that  conditions  at  the  site 
warrant  such  action.  Deletion  of  a  site 
from  the  NPL  does  not  affect  responsible 
party  liability  or  impede  agency  efforts 
to  recover  costs  associated  with 
response  efforts. 

List  of  Subjects  in  40  CFR  Part  300 

Environmental  protection.  Air 
pollution  control.  Chemicals,  Hazardous 
substances.  Hazardous  Waste, 
Intergovernmental  relations,  Penalties, 
Reporting  and  recordkeeping 
requirements,  Superfund,  Water 
pollution  control,  Water  supply. 

Dated:  November  21. 1996. 
Valdas  V.  Adamkus. 
Regional  Administrator,  U.S.  EPA,  Region  5. 

40  CFR  part  300  is  amended  as 
follows: 

PART  300--[AMENDED] 

1.  The  authority  citation  for  part  300 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  1321(c)(2):  4ZU.S.C. 
9601-9657;  E.O.  12777,  56  FR  54757,  3  CFR. 
1991  Comp.;  p.  351;  E.O.  12580,  52  FR  2923. 
3  CFR,  1987  Comp.;  p.  193. 

Appendix  B — (Amended] 

2.  Table  1  of  appendix  B  to  part  300 
is  amended  by  removing  the  Omega 
Hills  North  Landfill  site,  Germantown, 
Wisconsin. 

IFR  Doc.  96-31272  Filed  12-10-96;  8:45  am) 
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40  CFR  Parts  712  and  716 
(OPPTS-82049A;  FRL-6577-8] 

Preliminary  Assessment  Information 
and  Health  and  Safety  Data  Reporting; 
Stay  of  a  Final  Rule 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Final  rule;  stay. 

SUMMARY:  EPA  is  staying  certain 
provisions  of  a  final  rule  which  was 
published  in  the  Federal  Register  of 


October  29, 1996.  which  added 
chemical  substances  to  two  model 
information  gathering  rules:  the  Toxic 
Substances  Control  Act  (TSCA)  Section 
8(a)  Preliminary  Assessment 
Information  Rule  (PAIR)  and  the  TSCA 
Section  8(d)  Health  and  Safety  Data 
Reporting  Rule.The  TSCA  Interagency 
Testing  Committee  (ITC)  has  requested 
that  EPA  stay  certain  provisions  in  the 
October  29. 1996,  final  rule  for 
nonylphenol  ethoxylates  in  order  to 
avoid  ambiguities  in  TSCA  section  8(a) 
and  8(d)  reporting  resulting  fi-om  the  use 
of  alternate  CAS  numbers  cited  in  the 
ITC's  38th  report. 

EFFECTIVE  DATE:  This  rule  is  effective 
December  11, 1996. 
FOR  FURTHER  INFORMATION  CONTACT: 
Susan  B.  Hazen,  Director,  TSCA 
Environmental  Assistance  Division 
(7408).  Office  of  Pollution  Prevention 
and  Toxics,  Environmental  Protection 
Agency,  401  M  St.,  SW..  Rm.  E-543, 
Washington.  DC  20460,  Telephone: 
(202)  554-1404,  TDD:  (202)  554-0551. 
e-mail:  TSCA-Hotline@epamail.epa.gov. 
SUPPLEMENTARY  INFORMATION:  Eighteen 
nonylphenol  ethoxylates  were 
recommended  in  the  ITC's  38th  Report 
(61  FR  39832,  July  30, 1996)  (FRL- 
5379-2).  Alternate  CAS  registry 
niunbers  were  listed  for  some  of  these 
nonylphenol  ethoxylates.  The  use  of 
alternate  CAS  numbers  produced  some 
ambiguities  in  the  TSCA  section  8(a) 
and  8(d)  rules  that  were  promulgated  for 
the  nonylphenol  ethoxylates  (61  FR 
55872.  October  29. 1996)  (FRL-5397-9). 
The  ITC  re-examined  these  alternate       ♦ 
CAS  registry  numbers  and  determined 
that  5  were  not  associated  with  any  of 
the  listed  nonylphenol  ethoxylates 
chemical  names.  The  ITC  revised  the 
list  of  nonylphenol  ethoxylates  by 
providing  9th  Collective  Index  names 
for  all  CAS-numbered  nonylphenol 
ethoxylates,  including  the  5  not 
previously  associated  with  a  imique 
name.  This  process  eliminated  the  need 
for  alternate  CAS  registry  numbers. 

The  ITC's  39th  Report  was  delivered 
to  the  EPA  Administrator  on  November 
27. 1996.  In  its  report,  the  ITC  provided 
more  accurate  information  regarding  the 
specific  CAS-numbered  nonylphenol 
ethoxylates  for  which  there  are  U.S. 
government  data  needs,  and  requested 
that  EPA  stay  the  provisions  for 
nonylphenol  ethoxylates  in  the 
Agency's  October  29, 1996.  final  rule  for 
these  chemicals  (61  FR  55872).  To 
eliminate  all  ambiguities  in  TSCA 
section  8(a)  and  8(d)  reporting  resulting 
firom  the  ITC's  use  of  alternate  CAS 
numbers  for  nonylphenol  ethoxylates  in 
its  38th  report,  EPA  is  issuing  this  stay. 
In  the  near  future.  EPA  will  publish  the 
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39th  ITC  Report  in  the  Federid  Register 
and  amend  die  TSCA  section  8(a)  and 
8(d)  reporting  rules  for  the  nonylphenol 
ethoxylates  in  order  to  eliminate  any 
ambiguities  in  those  rules. 

List  of  Subjects  in  40  CFR  Parts  712  and 
71B 

Environmental  protection.  Chemicals, 
Hazardous  substances.  Health  and  safety 
data,  Reporting  and  recordkeeping 
requirements. 

Dated:  December  5, 1996. 
Charles  M.  Auer, 

Director,  Chemical  Control  Division.  Office 
of  Pollution  Prevention  and  Toxics. 

Therefore,  40  CFR  Chapter  I  is 
amended  as  follows: 

PART  712— {AMENDED] 

1.  hi  part  712: 

a.  The  authority  citation  for  part  712 
continues  to  read  as  follows: 

Authority:  15  U.S.C.  2607(a). 

§712.30  [Amended] 

b.  In  §  712.30,  the  table  in  paragraph 
(e)  is  amended  by  staying  the  entire 
category  "Nonylphenol  ethoxylates." 

PART  71 6— {AMENDED] 

2.  In  part  716: 

a.  The  authority  citation  for  part  716 
continues  to  read  as  follows: 

Authority:  15  U.S.C.  2607(d). 

§716.120  {Amended] 

b.  In  §  716.120,  the  table  in  paragraph 
(d)  is  amended  by  staying  the  entire 
category  "Nonylphenol  ethoxylates." 

(FR  Doc.  96-31432  Filed  12-10-96;  8:45  am) 
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DEPARTMENT  OF  TRANSPORTATION 

National  Highway  Traffic  Safety 
Administration 

49  CFR  Part  571 

[Doctot  No.  74-14;  Notice  106] 

RIN  2127-AQ14 

Federal  Motor  Vetilde  Safety 
Standards;  Occupant  Crash  Protection 

agency:  National  Highway  Traffic 
Safety  AdministraUon  (NHTSA),  DOT. 
ACTION:  Final  rule,  correcting 
amendment. 

summary:  On  November  27,  1996, 
NHTSA  published  a  final  rule  requiring 
vehicles  with  air  bags  to  have  new 


warning  labels.  Two  labels  include 
language  that  children  are  safest  in  the 
back  seat.  Automobile  manufacturers 
have  asked  whether  this  language  is 
appropriate  in  vehicles  which  do  not 
have  a  back  seat.  This  notice  corrects 
the  language  of  the  final  rule  to  allow 
manufacturers  of  vehicles  with  no  back 
seat  to  omit  these  sentences.  This  notice 
also  corrects  a  typographic  error  in  a 
December  4,  1996  correcting 
amendment  which  changed  the  dates  in 
the  regulatory  text  fttim  1997  to  1996. 

DATES:  Effective  Date:  The  amendments 
made  in  this  rule  are  effective  December 
27,  1996. 

Petition  Dates:  Any  petitions  for 
reconsideration  must  be  received  by 
NHTSA  no  later  than  January  27, 1997. 

ADDRESSES:  Any  petitions  for 
reconsideration  should  refer  to  the 
docket  and  notice  number  of  this  notice 
and  be  submitted  to:  Administrator, 
National  Highway  Traffic  Safety 
Administration,  400  Seventh  Street,    • 
SW.,  Washington,  EX:  20590. 

FOR  FURTHER  INFORMATION  CONTACT: 
Mary  Versailles,  Office  of  Safety 
Performance  Standards,  NPS-31, 
National  Highway  Traffic  Safety 
Administration,  400  Seventh  Street, 
SW.,  Washington,  D.C.  20590;  telephone 
(202)  366-2057;  facsimile  (202)  366- 
4329;  electronic  mail 
"mversailles@nhtsa.dot.gov". 

SUPPLEMENTARY  INFORMATION:  On 
November  27,  1996,  NHTSA  published 
a  final  rule  amending  49  CFR  571.208  to 
require  vehicles  with  air  bags  to  have 
new  warning  labels.  One  of  these  labels, 
a  sun  visor  label,  includes  the  statement 
"The  back  seat  is  the  safest  place  for 
children."  Another  label,  a  temporary 
label  on  the  dash,  includes  the 
statement  "The  back  seat  is  the  safest 
place  for  children  12  and  under."  The 
regulatory  language  of  the  final  rule 
does  not  allow  manufacturers  of 
vehicles  with  no  back  seat  to  omit  these 
statements.  This  notice  adds  language 
allowing  manufacturers  of  vehicles  with 
no  back  seat  to  omit  these  statements. 

On  December  4, 1996,  NHTSA 
published  a  correcting  amendment  to 
the  November  27  final  rule.  The 
regulatory  language  in  that  rule 
inadvertently  changed  dates  from  1997 
to  1996.  This  notice  also  corrects  that 
error. 

NHTSA  finds  for  good  cause  that  this 
final  rule  can  be  made  effective  in  less 
than  30  days.  This  nUe  makes  minor 
corrections  to  the  regulatory  language  of 
the  November  27,  1996.  final  rule.  This 
notice  should  therefore  be  effective  on 
the  same  date  as  the  earlier  rule. 


Rulemaking  Analyses  and  Notices 

Executive  Order  12866  and  DOT 
Regulatory  Policies  and  Procedures: 
NHTSA  has  considered  the  impact  of 
this  rulemaking  action  under  E.O.  12866 
and  the  Department  of  Transportation's 
regulatory  policies  and  procedures.  This 
rulemaking  document  was  not  reviewed 
imder  E.O.  12866,  "Regulatory  Planning 
and  Review."  This  document  is  part  of 
an  action  that  was  determined  to  be 
"significant"  under  the  Department  of 
Transportation's  regulatory  poUcies  and 
procedures.  However,  this  notice  does 
not  impose  any  new  requirements  on 
manufacturers.  It  simply  corrects  a 
typographic  error  and  allows  some 
manufacturers  the  option  of  omitting 
two  statements  from  warning  labels. 
Regulatory  Flexibility  Act:  NHTSA 
has  also  considered  the  impacts  of  this 
final  rule  under  the  Regulatory 
Flexibility  Act.  I  hereby  certify  that  this 
rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  Further,  this 
final  rule  will  not  alter  the  economic 
impacts  of  the  November  1996  final 
rule.  As  explained  above,  this  rule  will 
not  have  an  economic  impact  on  any 
manufacturers. 

Paperwork  Reduction  Act:  In 
accordance  with  the  Paperwork 
Reduction  Act  of  1980  (P.L.  96-511). 
there  are  no  requirements  for 
information  collection  associated  with 
this  final  rule. 

National  Environmental  Policy  Act: 
NHTSA  has  also  analyzed  this  final  rule 
under  the  National  Environmental 
Policy  Act  and  determined  that  it  will 
not  have  a  significant  impact  on  the 
human  environment. 

Executive  Order  12612  (Federalism): 
NHTSA  has  analyzed  this  rule  in 
accordemce  with  the  principles  and 
criteria  contained  in  E.O.  12612,  and 
has  determined  that  this  rule  will  not 
have  significant  federalism  implications 
to  warrant  the  preparation  of  a 
Federahsm  Assessment. 

Civi7  Justice  Reform:  This  final  rule 
does  not  have  any  retroactive  effect. 
Under  49  U.S.C.  30103,  whenever  a 
Federal  motor  vehicle  safety  standard  is 
in  effect,  a  State  may  not  adopt  or 
maintain  a  safety  standard  applicable  to 
the  same  aspect  of  performance  which 
is  not  identical  to  the  Federal  standard, 
except  to  the  extent  that  the  State 
requirement  imposes  a  higher  level  of 
performance  and  applies  only  to 
vehicles  procured  for  the  State's  use.  49 
U.S.C.  30161  sets  forth  a  procedure  for 
judicial  review  of  final  rules 
establishing,  amending  or  revoking 
Federal  motor  vehicle  safety  standards. 
That  section  doe»iiot  require 
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submission  of  a  petition  for 
reconsideration  or  other  administrative 
proceedings  before  parties  may  file  suit 
in  court 

List  of  Sobjects  in  49  CFR  Part  571 

Imports,  Motor  vehicle  safety,  Motor 
vehicles. 

In  consideration  of  the  foregoing,  49 
CFR  Part  571  is  amended  as  follows: 

PART  571— FEDERAL  MOTOR 
VEHICLE  SAFETY  STANDARDS 

1.  The  authority  citation  for  Part  571 
of  Title  49  continues  to  read  as  follows: 

Aothority:  49  U.S.Q  322,  30111,  30115, 
30117,  and  30166;  delegation  of  authority  at 
49  CFR  1.50. 

2.  Section  571.208  is  amended  by 
revising  the  introductory  text  of 
S4.5.lO))(2).  S4.5.1(c)(2)  and  S4.5.1(e) 
and  by  adding  new  S4.5.1(b)(2)(v)  and 
S4.5.1(e)(iii)  to  read  as  follows:  571.208 
Standard  No.  208,  Occupant  Crash 
Protection. 


84Ji.1    Labeling  and  owmer's  manual 
Infonnallon. 


(b)  Sun  visor  warning  label. 

•  •        •        •        • 

(2)  Vehicles  manufactured  on  or  after 
February  25.  1997.  Each  vehicle  shall 
have  a  label  peimanently  affixed  to 
either  side  of  the  sim  visor,  at  the 
manufactiu^r's  option,  at  each  front 
outboard  seating  position  that  is 
equipped  with  an  inflatable  restraint. 
The  label  shall  conform  in  content  to 
the  label  shown  in  either  Figure  6a  or 
6b  of  this  standard,  as  appropriate,  and 
shall  comply  with  the  requirements  of 
S4.5.1(b)(2)(il  through  S4.5.1(b)(2)(v). 

•  •        •        •        • 

(v)  If  the  vehicle  does  not  have  a  back 
seat,  the  label  shown  in  Figure  6a  or  6b 
may  be  modified  by  omitting  the 
statement:  "The  BACK  SEAT  is  the 
SAFEST  place  for  children." 
»        •        »        •        »       •       -  • 

[c)  Air  bag  alert  label. 

•  •        *        •        * 

(2)  Vehicles  manufactured  on  or  after 
February  25.  1997.  If  the  label  required 
by  S4.5.1(b)(2)  is  not  visible  when  the 
sun  visor  is  in  the  stowed  position,  an 
air  bag  alert  label  shall  be  permanently 
affixed  to  that  visor  so  that  the  label  is 
visible  when  the  visor  is  in  that 
position.  The  label  shall  conform  in 
content  to  the  sim  visor  label  shown  in 


figure  6c  of  this  standard,  and  shall 
comply  with  the  requirements  of 
S4.5.1(c)(2)(i)  through  S4.5.1(c)(2)(iii). 

(e)  Label  on  the  dash.  Each  vehicle 
manu&ctured  on  or  after  February  25. 
1997  that  is  equipped  with  an  inflatable 
restraint  for  the  passenger  position  shall 
have  a  label  attached  to  a  location  on 
the  dashboard  or  the  steering  wheel  hub 
that  is  clearly  visible  from  all  firont 
seating  positions.  The  label  need  not  be 
permanently  affixed  to  the  vehicle.  This 
label  shall  conform  in  content  to  the 
label  shown  in  Figure  7  of  this  standard, 
and  shall  comply  with  the  requirements 
of  S4.5.1(e)(2)(i]  through 
S4.5.1(e)(2](iii). 
•        •        *        •        • 

(iii)  If  the  vehicle  does  not  have  a 
back  seal,  the  label  shovim  in  Figiue  7 
may  be  modified  by  omitting  the 
statement:  "The  back  seat  is  the  safest 
place  for  children  12  and  under." 

Issued  on:  December  5, 1996. 
L.  Rotwrt  Shelton, 

Associate  Administrator  for  Safety 

Performance  Standards. 

(PR  Doc.  96-31413  Filed  12-10-96;  8:45  am] 
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This  section  of  the  FEDERAL  REGISTER 
contains  notices  to  the  public  of  the  proposed 
issuance  of  rules  and  regulations.  The 
purpose  of  these  notices  is  to  give  interested 
persons  an  opportunity  to  participate  in  the 
-  njle  malting  prior  to  the  adoption  of  the  final 
rules. 


OFFICE  OF  PERSONNEL 
MANAGEMENT 

5CFRPart334 
RIN3206AQ61 

Intergovernmental  Personnel  Act 
Mobility  Program 

AOENCY:  Office  of  Personnel 

Management. 

action:  Proposed  rule. 

SUMMARY:  The  Office  of  Personnel 
Management  (OPM)  is  proposing  to 
issue  regulations  governing  mobility 
assignments  between  Federal  agencies 
and  non-Federal  entities.  Since  1979, 
when  the  original  regulations  were 
issued,  the  program  has  evolved  to  a 
point  where  some  of  these  regulations 
have  become  too  cimibersome.  The 
revised  regulations  will  allow  the 
program  to  operate  more  efficiently. 
DATES:  Comments  must  be  submitted  on 
or  before  January  10. 1997. 
ADDRESSES:  All  comments  concerning 
these  proposed  changes  to  the 
regulations  should  be  addressed  to  Tony 
Ryan.  Director.  IP  A  Mobility  Program. 
U.S.  Office  of  Personnel  Management. 
Room  7457,  1900  E  Street  NW.. 
Washington.  DC  20415. 
FOR  FURTHER  INFORMATION  CONTACT: 
Tony  Ryan,  2Q2-606-1181. 
8UPPt.EMENTARY  INFORMATION:  In  October 
of  1995,  OPM  initiated  a  general  review 
of  the  Intergovernmental  Persoimel  Act 
Mobility  Program.  The  program  was  part 
of  the  Intergovernmental  Personnel  Act 
(IP A)  of  1970.  The  review  team  met  with 
IPA  coordinators  from  eleven  agencies, 
in  addition  to  contacting  State 
governments,  universities,  and 
nonprofit  organizations  which  use  the 
IPA  Mobility  Program.  A  summary  of 
the  changes  follows: 

In  section  334.102.  the  definition  of 
"other  organization"  was  expanded  to 
include  Federally  funded  research  and 
development  centers,  which  formerly 
had  to  apply- for  certification  to 
participate  in  the  IPA  MobiUty  Program. 
The  National  Defense  Authorization  Act 


for  FY  1995  (Pub.  L.  103-337)  included 
an  amendment  to  the  IPA  which  gives 
these  centers  automaticeligibility. 
Section  334.103  was  changed  to  require 
the  nonprofit  status  of  "Other 
Organizations"  to  be  determined  by 
agencies,  not  OPM.  OPM  will  provide 
criteria  to  determine  nonprofit  status. 
Section  334.104  places  a  lifetime  limit 
of  6  years  for  Federal  employees  on  IPA 
assignments  and  for  individuals  from 
non-Federal  organizations  who  receive 
IPA  assignments.  This  section  also 
requires  that  when  an  assignment  is 
over,  the  employee  must  return  to  his  or 
her  home  organization  for  the  same 
duration  as  the  assignment.  Section 
334.105  says  that  if  an  employee  fails  to 
return  to  Federal  service  for  the 
equivalent  period  of  the  assignment, 
tl^en  he  or  she  is  responsible  for  the 
costs  of  the  assignment  except  for 
salary.  Section  334.106  requires  that 
agencies  execute  a  v«iften  agreement  for 
each  assignment  and  keep  a  copy  of  the 
agreement  available  for  review. 
However.  OPM  vfill  no  longer  require 
that  a  copy  of  the  agreement  be  sent  to 
them.  To  monitor  mobility  program 
activity.  OPM  will  request  agencies  to 
submit  an  annual  report,  a  requirement 
which  was  dropped  a  few  years  back. 

These  revised  regulations  are  a  result 
of  the  feedback  the  review  team 
received  bom  the  various  shareholders. 
While  decentraUzing  responsibility  for 
the  program,  these  new  rules  will 
empower  agencies  and  allow  them  to 
operate  the  program  in  a  more  efficient 
manner.  OPM  will  still  exercise  its 
statutory  authority  to  issue  regulations, 
but  the  day-to-day  management  of  the' 
program  will  rest  with  agencies. 

List  of  Snbiects  in  5  CFR  Part  334 

Colleges  and  imiversities, 
Government  employees,  Indians, 
Intergovernmental  relations. 

Office  of  Persoimel  Management 

James  B.  King, 

Director. 

Accordingly,  OPM  proposes  to  amend 
part  334  of  title  5,  Code  of  Federal 
Regulations: 


PART  334—TEMPORARY 
ASSIGNMENT  OF  EMPLOYEES 
BETWEEN  FEDERAL  AGENCIES  AND 
STATE.  LOCAL,  AND  INDIAN  TRIBAL 
GOVERNMENTS.  INSTITimONS  OF 
HIGHER  EDUCATION.  AND  OTHER 
ELIGIBLE  ORGANIZATIONS 

1.  The  authority  citation  for  part  334 
continues  to  read  as  follows: 

Authority:  5  U.S.C.  3376;  E.0. 11589,  3 
CFR  557  (1971-1975). 

2.  Section  334.102,  the  definition  of 
other  organization  is  revised  to  read  as 
follows: 


§334.102    Definitions. 

***** 

Other  organization  means  a  national, 
regional.  Statewide,  area  wide,  or 
metropoUtan  organization  representing 
member  State  or  local  governments;  an 
association  of  State  or  local  pubUc 
officials;  a  nonprofit  organization  which 
has  as  one  of  its  principal  functions  the 
offering  of  professional  advisory, 
research,  educational,  or  development 
services,  or  related  services  to 
governments  or  universities  concerned 
with  public  management;  or  a  federally 
funded  research  and  development 
center;  and 
***** 

3.  Section  334.103  is  revised  to  read 
as  follows: 

§334.103  Approval  of  Instruni^talities  or 
authorities  of  State  and  local  governments 
and  "other  organizations". 

(a)  Organizations  interested  in 
participating  in  the  mobility  program  as 
an  instrumentality  or  authority  of  a 
State  or  local  government  or  as  an 
"other  organization"  as  set  out  in  this 
part  must  have  their  nonprofit  status 
approved  for  participation  by  the 
Federal  agency  with  which  they  are 
entering  into  an  assignment. 

(b)  Written  requests  for  approval  as  a 
nonprofit  should  include  a  copy  of  the 
organization's: 

11)  Articles  of  incorporation; 

(2)  Bylaws; 

(3)  Internal  Revenue  Service  nonprofit 
statement;  and 

(4)  Any  other  information  which 
indicates  that  the  organization  has  as  a 
principal  function  the  offering  of 
professional  advisory,  research, 
educational,  or  development  services,  or 
related  services  to  governments  or 
universities  concerned  with  public 
management. 
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(c)  Federally  Funded  Research  and 
Development  Centers  which  appear  on 
the  Master  Government  List  maintained 
by  the  National  Science  Foimdation  are 
eligible  to  enter  into  mobility 
agreements.  An  organization  denied 
approval  by  an  agency  of  its  nonprofit 
status  may  request  reconsideration  by 
the  Office  of  Personnel  Management. 

4.  Section  334.104  is  revised  to  read 
as  follows: 

1334.104    Length  of  aMtgnmant 

(a)  An  assignment  may  be  made  for  up 
to  2  years  and  may  be  extended  by  the 
head  of  a  Federal  agency  for  up  to  2 
more  years,  given  the  conciurence  of  the 
other  parties  to  the  agreement. 

(b)  A  Federal  agency  may  not  send  or 
receive  on  assignment  an  employee  who 
has  served  on  mobility  assignments  for 
more  than  a  total  of  6  years  during  his 
or  her  career.  The  Office  of  Personnel 
Management  may  waive  this  provision 
upon  the  written  request  of  the  agency 
head. 

(c)  At  the  completion  of  an 
assignment,  an  employee  must  take  a 
break  equal  in  length  to  the  time  spent 
on  that  assignment  before  participating 
again  in  the  mobility  program. 

5.  Section  334.105  is  revised  to  read   . 
as  follows: 

S  334.1 05    Obligated  service  requirement 

(a)  A  Federal  employee  assigned 
under  this  siibchapter  must  agree  as  a 
condition  of  accepting  an  assigiunent  to 
serve  with  the  Federal  Government 
upon  completion  of  the  assignment  for 
a  period  equal  to  the  length  of  the 
assignment. 

(bj  If  the  employee  fails  to  carry  out 
this  agreement,  he  or  she  must 
reimburse  the  Federal  agency  of  its 
share  of  the  costs  of  the  assignment 
(exclusive  of  salary).  The  head  of  the 
Federal  agency  may  waive  this 
reimbursement  for  good  and  sufficient 
reason. 

6.Section  334.106  is  revised  to  read 
as  follows: 

S  334.100    Requirement  for  wrtttMi 
egreemeiiL 

(a)  Before  an  assignment  is  made  the 
Federal  agency  and  the  State,  local,  or 
Indian  tribal  government,  institution  of 
higher  education,  or  other  eligible 
organization  and  the  assigned  employee 
shall  enter  into  a  written  agreemmt 
which  records  the  obligations  and 
responsibilities  of  the  parties  as 
specified  in  5  U.S.  Code  3373-3375. 

(b)  Agencies  must  maintain  a  copy  of 
each  assignment  agreement  form  as  well 
as  any  modification  to  the  agreement. 

[FR  Doc.  96-31394  Filed  12-10-96;  8:45  am] 
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NUCLEAR  REQULATORY 
COMMISSION 

lOCFRPartSO 

Draft  Policy  Statement  on  ttie 
Restructuring  and  Economic 
Deregulation  of  ttte  Electric  Utility 
Industry 

aoency:  Nuclear  Regulatory 
Commission. 

ACTION:  Extension  of  public  comment 
period. 

SUMMARY:  On  September  23,  1996  (61 
FR  49711),  the  NRC  published  for 
public  comment  a  draft  policy  statement 
regarding  its  expectations  for.  and 
intended  approach  to,  its  power  reactor 
licensees  as  the  electric  utility  industry 
moves  fi'om  an  environment  of  rate 
regulation  toward  greater  competition. 
The  comment  period  for  this  draft 
pohcy  statement  was  originally 
scheduled  to  expire  on  December  9, 
1996.  In  a  letter  dated  November  6, 
1996,  the  Nuclear  Information  and 
Resource  Service  requested  that  the 
NRC  extend  the  comment  period  to 
allow  sufficient  time  for  the  industry  to 
air  concerns  and  develop  comments.  In 
response  to  this  request  and  NRC 
concerns  that  the  public  have  ample 
opportimity  to  address  the  issues  raised 
in  the  draft  policy  statement,  the  NRC 
has  decided  to  extend  the  comment 
period  60  days. 

DATES:  The  comment  period  has  been 
extended  and  now  expires  on  February 
9,  1997.  Comments  submitted  after  this 
date  will  be  considered  if  it  is  practical 
to  do  so,  but  assurance  of  consideration 
cannot  be  given  except  for  comments 
received  on  or  before  this  date. 

ADDRESSEES:  Submit  vmtten  comments 
to  Secretary,  U.S.  Nuclear  Regulatory 
Commission,  Attention:  Docketing  and 
Service  Branch,  Washington,  DC  20555. 
Written  comments  may  also  be 
delivered  to  11555  Rockville  Pike, 
Rockville,  Maryland,  from  7:30  AM  to 
4:15  PM,  Federal  workdays.  Copies  of 
written  comments  received  may  be 
examined  at  the  NRC  Public  Document 
Room,  2120  L  Street  N.W.  (Lower 
Level),  Washington,  DC. 

FOR  FURTHER  INFORMATION  CONTACT: 
Robert  Wood  (301)  415-1255. 

Dated  at  Rockville,  Maryland,  this  6th  day 
of  December,  1996. 

For  the  Nuclear  Regulatory  Commission. 
JohnC.  Hoyte, 
Secretary  of  the  Commission. 
[FR  Doc.  96-31481  Filed  12-10-96;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14CFRCIwptari 

[Summary  Notice  No.  PR-00-8] 

Petition  for  Rulemaking;  Summary  of 
Petitions  Received;  Dispositions  of 
Petitions  issued 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Notice  of  petitions  for 
rulemaking  received  and  of  dispositions 
of  prior  petitions. 

SUMMARY:  Pureuant  to  FAA's  rulemaking 
provisions  governing  the  application, 
processing,  and  disposition  of  petitions 
for  rulemaking  (14  CFR  Part  11),  this 
notice  contains  a  summary  of  certain 
petitions  requesting  the  initiation  of 
rulemaking  procediues  for  the 
amendment  of  specified  provisions  of  ' 
the  Federal  Aviation  Regulations  and  of 
denials  or  withdrawals  of  certain 
petitions  previously  received.  The 
purpose  of  this  notice  is  to  improve  the 
public's  awareness  of,  and  participation 
in,  this  aspect  of  FAA's  regulatory 
activities.  Neither  publication  of  this 
notice  nor  the  inclusion  or  omission  of 
information  in  the  summary  is  intended 
to  affect  the  legal  status  of  any  petition 
or  its  final  disposition. 
DATES:  Comments  on  petitions  received 
must  identify  the  petition  docket 
number  involved  and  must  be  received 
February  10, 1997. 

ADDRESSES:  Send  comments  on  any 
petition  in  triplicate  to:  Federal 
Aviation  Administration,  Office  of  the 
Chief  Counsel,  Attn:  Rules  Docket  No. 

.  800  Independence  Avenue, 

SW.,  Washington,  DC  20591.  Comments 
may  also  be  sent  electronically  to  the 
following  internet  address: 
nprmcmts@faa.dot.gov. 

The  petition,  any  comments  received, 
and  a  copy  of  any  final  disposition  are 
filed  in  the  assigned  regulatory  docket 
and  are  available  for  examination  in  the 
Rules  Docket  (AGC-200),  Room  915G, 
FAA  Headquarters  Building  (FOB  lOA), 
800  Independence  Ave.,  SW., 
Washington,  DC  20591;  telephone  (202) 
267-3132. 

FOR  FURTHER  INFORMATION  CONTACT: 
Fred  Haynes,  (202)  267-3939,  or  Marisa 
Mullen,  (202)  267-9681,  Office  of 
Rulemaking  (ARM-1),  Federal  Aviation 
Administration,  800  Independence 
Avenue,  SW,  Washington,  DC  20591. 

This  notice  is  published  pursuant  to 
paragraphs  (b)  and  (f)  of  §  11.27  of  Fart 
11  of  the  Federal  Aviation  Regulations 
(14  CFR  Part  11). 
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Issued  in  Washington.  DC.  on  December  4. 
1996. 
DiHudd  P.  Bryne, 

Assistant  Chief  Counsel  for  Regulations. 

Disposition  of  Petitions 

Docket  No.:  26158 
Petitioner:  Everett  W.  Morris 
Sections  of  the  FAR  Affected:  14  CFR 

121 
Description  ofRulechange  Sought:  To 
add  a  new  section  that  would  require 
that  each  laige  tuibine-powered 
airplane  be  equipped  with  a  takeoff 
warning  system  that  meets  the 
requirements  of  14  CFR  §  25.703. 
Petitioner's  Reason  for  the  Request:  The 
petitioner  feels  amending  the 
operating  rule  can  provide  an  earlier 
required  compliance  date,  thus 
reducing  the  probability  of  future 
accidents  caused  by  improper 
configuration  of  the  airplane.  Denial; 
November  15.  1996 
Docket  No.:  27371  •    "    • 

Petitioner:  Homeowners  of  Encino 
Sections  of  the  FAR  Affected:  14  CFR 

91.119(d) 
Description  of  Rulechange  Sought:  To     - 
limit  helicopter  operations  below  the 
TninimiiTn  altitudes  prescribed  in  §  91/ 
119  (b)  and  (c)  except  for  helicopters 
operated  by  any  municipal,  coimty. 
State,  or  Federal  authority  for 
emergency  services,  rescue 
operations,  or  police  or  fire 
protection. 
Petitioner's  Reason  for  the  Request:  The 
petitioner  feels  that  the  petition  for 
reconsideration  of  a  previous  denial 
of  petition  for  rulemaking  was 
justified  in  that  the  FAA  failed  to 
make  a  reasonable  determination  of 
the  facts  and  issues  in  the  original 
petition  for  rulemaking.  Denial; 
October  31.  1996 
Docket  No.:  27603 
Petitioner:  Air  Transportation 

Association  of  America  

Sections  of  the  FAR  Affected:  14  CFR 

121. 135. and  145 
Description  ofRulechange  Sought:  To 
establish  lobulations  requiring 
quality/inspection  systems  for  all 
aircraft  parts  distributors,  suppliers, 
sellers,  broken,  and  surplus  dealers. 
Petitioner's  Reason  for  the  Request:  The 
petitioner  feels  that  it  is  imperative 
that  every  step  possible  be  taken  to 
ensure  no  opportimity  is  available  to 
introduce  an  unapproved  part  into  the 
parts  distribution/supply  system  and 
there  must  be  regulations  which  help 
deter  and  remove  unethical  , 

organizations  from  the  aircraft  parts 
business.  Denial;  November  25,  1996. 

|FR  Doc.  9&-31381  Filed  12-10-96;  8:45  am) 
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14  CFR  Parts  91. 121. 127,  and  135 
pocket  No.  28877;  Notice  No.  M-q 
RtN  212&-AQ11 

Special  Flight  Rules  in  the  Vicinity  of 
the  Roclcy  Mountain  National  Park 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
action:  Proposed  rule;  supplemental 
notice  of  availability  and  opportimity 
for  comment. 

summary:  a  notice  of  proposed 
rulemaking  (NPRM)  relating  to  special 
flight  rules  in  the  vicinity  of  the  Rocky 
Mountain  National  Park  was  published 
on  May  15, 1996.  This  document 
announces  the  availability  for  public 
comment  of  recenUy  submitted 
information  from  the  Department  of 
Interior  (DOT).  Tliis  submission  contains 
information  concerning  the  commercial 
air  tour  overfUght  operations  in  a 
sample  of  National  Parks. 
DATES:  Comments  must  be  received  on 
or  before  December  23, 1996. 
ADDRESSES:  Comments  on  this  NPRM 
should  be  mailed,  in  triplicate  to 
Federal  Aviation  Administration,  Office 
of  the  Chief  Coimsel,  Attention:  Rules 
Docket  (AGC-200),  Docket  No.  28577, 
800  Independence  Avenue,  SW., 
Washington,  DC  20591.  Comments  may 
also  be  sent  electronically  to  the  Rules 
Docket  by  using  the  following  Internet 
address:  nprmcmts@mail.hq.faa.gov. 
Comments  must  be  marked  Docket  No. 
28577.  Comments  may  be  examined  in 
the  Rules  Docket  Room  91 5G  on 
weekdays  between  8:30  a.m.  and  5:00 
p.m.,  except  on  Federal  holidajrs. 
FOR  FURTHER  INFORMATION  CONTACT: 
Neil  Saunders,  Airspace  and  Rules 
Division,  ATA-400,  Airepace 
Management  Service,  Federal  Aviation 
Administration,  800  Independence 
Avenue,  SW.,  Washington,  DC  20591; 
telephone:  202-267-8783. 

SUPPI.EMENTARY  INFORMATION: 

Background 

Notice  No.  96-4  was  placed  on 
immediate  display  at  the  Federal 
Register  on  May  10,  1996,  and 
published  on  May  15, 1996  (61  FR 
24852).  A  correction  document  was 
published  on  July  23, 1996  (61  FR 
38119)  extending  the  comment  period  to 
August  19, 1996.  Notice  No.  96-4 
proposed  several  methods  of  preserving 
the  natural  park  experience  of  Rocky 
Mountain  National  Park  (RMNP)  by 
restricting  aircraft-based  sightseeing 
flights.  The  NPRM  indicated  that  the 
FAA  would  select  a  viable  alternative 
based  on  comments  received  and  other 


pertinent  information  and  identify  a 
proposed  alternative  for  final 
rulemaking.  The  comment  period  closed 
on  August  19, 1996. 

Following  the  closing  date  of  the 
comment  period,  the  FAA  prepared  a 
Draft  Environmental  Assessment  (EA) 
that  evaluates  various  alternatives  for 
addressing  potential  aviation  noise 
issues  at  RMNP.  The  FAA  found  that  it 
would  be  in  the  pubUc  interest  to 
reopen  the  comment  period  to  allow 
interested  persons  the  opportunity  to 
comment  on  the  Draft  EA. 
Consequentiy,  on  November  21, 1996, 
the  FAA  announced  the  availability  of 
the  Draft  EA  and  reopened  the  comment 
period  through  December  23,  1996  (61 
FR  5909).  hi  addition,  certain  RMNP 
sound  level  data  submitied  by  DOI  also 
was  made  available  for  comment. 

Availability  of  Information 

The  DOI  has  recentiy  submitted 
information  to  the  Department  of 
Transportation  regarthng  the  effects  of 
commercial  air  tour  overflight 
operations  in  a  sample  of  National 
Parks.  The  FAA  finds  that  it  is  in  the 
pubUc  interest  to  provide  the 
opportunity  to  comment  on  this 
information.  Accordingly,  the  DOI 
submission  is  being  made  available  in 
the  Docket  for  pubUc  comment. 

On  April  22, 1996,  the  President  of 
the  United  States  established  priorities    ' 
concerning  the  overflights  of  National 
Parks  by  aircraft  Addressing  the 
potential  impacts  of  overfli^ts  of  Rocky 
Mountain  National  Park  is  one  of  these 
priorities.  In  view  of  the  brevity  of  this 
material  and  the  importance  of 
completing  this  rulemaking  in  a  timely 
manner,  'the  FAA  finds  that  good  cause 
exists  for  providing  less  than  30  days 
comment  on  this  material. 

Issued  in  Washington,  DC.  on  December  6, 
1996. 

Hiuvld  W.  Backer, 

Acting  Program  Director  for  Air  Traffic, 
Airspace  Maixagement. 
(FR  Doc.  96-31528  Filed  12-9-96;  9:00  am) 
MUJNQ  COOE  4t10-1S-M 


SECURITIES  AND  EXCHANGE 
COMMISSION 

17  CFR  Chapter  II 

[Release  Nos.  33-7350. 34-37760. 35-26584. 
39-2342,  IC-222S6,  IA-1590;  Hie  No.  37- 
25-96] 

Regulatory  Flexit)ility  Agenda; 
Corrsction 

agency:  Securities  and  Exchange 
Commission. 
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ACTION:  Semiannual  regulatory  agenda: 
Coirection. 

summary:  FR  Document  No.  96-26278, 
beginning  on  page  63548  in  the  unified 
agenda  published  in  the  Federal 
Register  of  Friday.  November  29, 1996, 
the  Release  Nos.  were  incorrect  and 
shoiild  be  as  set  forth  above. 
FOA  FURTHER  INFORMATION  CONTACT: 
Frances  R.  Sienkiewicz,  Office  of  the 
Secretary.  (202)  942-7072. 

Dated:  December  5. 1996. 
Margaret  H.  McFarland,  ' 
Depu  ty  Secretary. 

(FR  Doc  96-31399  Filed  12-10-96;  8:45  am] 
aaUNQ  CODE  S010-01-M 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47CFRPart73 

[MM  Docket  No.  96-197;  DA  96-2036] 

Newspaper/Radio  Cross-Owmarship 
Waiver  Policy 

AGENCY:  Federal  Conuntmications 

Commission. 

ACTION:  Notice  of  inquiry;  extension  of 

comment  and  reply  comment  period. 

SUMMARY:  This  action  extends  the 
deadline  for  filing  comments  and  reply 
comments  to  the  Notice  of  Inquiry  in  the 
above-cited  docket.  It  is  taken  in 
response  to  requests  to  extend  the 
comment  and  reply  comment  period 
made  by  the  law  fiim  of  Haley  Bader  & 
Potts.  TTie  intended  effect  of  this  action 
is  to  allow  the  parties  to  the  proceeding 
to  have  additional  time  in  which  to  file 
conunents  and  reply  comments. 
DATES:  Comments  are  due  on  or  before 
February  7, 1997,  and  reply  comments 
are  due  on  or  before  March  7, 1997. 
ADDRESSES:  Federal  Commimications 
Commission,  Washington,  D.C.  20554. 
FOR  FURTHER  INFORMATION  CONTACT: 
R<^r  Holberg  (202-418-2130)  or 
Charles  Logan  (202-418-2130),  Mass 
Media  Bureau. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Order  granting  an 
extension  of  time  for  filing  comments 
and  reply  conunents  in  MM  Docket  No. 
96-197,  DA  96-2036,  adopted  December 
5, 1996,  and  released  December  5, 1996. 
The  complete  text  of  this  Order  is 
available  for  inspection  and  copying 
during  normal  business  hours  in  the 
FCC  Reference  Center  (Room  239),  1919 
M  Street,  N.W.,  Washington,  D.C.  and 
also  may  be  purchased  from  the 
Commission's  copy  contractor, 
International  Transcription  Service, 


(202)  857-3800,  2100  M  Street.  N.W., 
Suite  140.  Washington.  DC  20037. 

Sjrnopsis  of  Order  Granting  Extension 
of  Time  for  Filing  Comments 

1.  On  October  1,1996.  the  '' 
Commission  adopted  a  Notice  of  Inquiry 
("NOI")  in  this  proceeding.  61  FR 
53694.  October  15,  1996,  regarding  its 
pohcy  for  waiving  the  newspaper/radio 
cross  OMmership  restriction  set  forth  in 
Section  73.3555(d)  of  the  Commission's 
Rules,  47  CFR  73.3555(d).  The  NOI 
invited  comment  on  a  variety  of 
questions  related  to  possible  revisions  to 
the  Commission's  current  waiver  policy. 
Comments  were  due  to  be  filed  by 
December  9, 1996,  and  reply  comments 
by  January  8, 1997. 

2.  On  November  7,  1996,  the 
Commission  released  three  notices  of 
proposed  rule  making  concerning  (1)  the 
broadcast  attribution  rules,  which 
define  what  constitutes  a  "cognizable 
interest"  in  appljring  the  broadcast 
multiple  ownership  rules.  Further 
Notice  of  Proposed  Rule  Making  in  MM 
Docket  Nos.  94-150/92-51/87-154,  FCC 
96-436  [■•FNPRM");  (2)  the  local 
television  ownership  rides,  including 
the  television  duopoly  rule  and  the 
radio-television  cross-ownership  rule. 
Second  Further  Notice  of  Proposed  Rule 
Making  in  MM  Docket  Nos.  91-221/87- 
8,  FCC  96-438  ("FNPRM");  and  (3)  the 
national  television  ownership  rule. 
Notice  of  Proposed  Rule  Making  in  MM 
Docket  Nos.  96-222/91-221/87-8,  FCC 
96-437.  The  comment  date  established 
for  each  of  these  three  rulemaking 
proceedings  is  February  7, 1997,  and  the 
due  date  for  reply  comments  is  March 

7. 1997. 

3.  On  November  27. 1996.  the  law 
firm  of  Haley  Bader  &  Potts  filed  a 
Request  For  Extension  Of  Comment 
Date  ("Request")  to  extend  the  comment 
and  reply  comment  deadlines  in 
connection  with  the  NOI  in  MM  Docket 
No.  96-197  to  February  7. 1997  and 
March  7, 1997,  respectively.  In  support 
of  its  Request,  Haley  Bader  &  Potts 
asserts  that  the  above-referenced  rule 
makings  raise  issues  that  are  strongly 
related  to  those  raised  in  the  NOI.  We 
are  mindful  that  §  1.46  of  the 
Commission's  Rules,  47  CFR  1.46, 
articulates  a  Commission  policy  that 
extensions  of  time  for  filing  comments 
in  rule  making  proceedings  are  not  to  be 
routinely  granted.  Nevertheless,  we  find 
that  good  cause  exists  for  gremting  the 
requested  extension  of  the  comment  and 
reply  comment  deadlines.  As  Haley, 
Bader  &  Potts  points  out,  the  issues 
raised  by  the  FNPRM  are  relevant  to  the 
newspaper/radio  cross-ownership  rule 
in  that  the  attribution  rules  define  what 
constitutes  a  cognizable  ownership 


interest  in  a  radio  station  or  daily 
newspaper.  In  addition,  many  of  the 
same  competition  and  diversity 
concerns  that  underUe  the  newspaper/ 
radio  cross-ownership  restriction  are 
also  raised  in  our  examination  of  the 
television  duopoly  rule  and  radio- 
television  cross-ownership  rule.  Given 
the  similarity  of  the  issues  raised  in  the 
NOI  and  the  three  rulemaking   • 
proceedings,  we  believe  it  is  appropriate 
that  they  share  the  same  comment  and 
reply  comment  deadlines.  This  will 
enable  interested  parties  to  submit  more 
complete  comments  regarding  the 
interrelated  issues  raised  by  these 
separate  proceedings.  This,  in  tiun,  will 
result  in  a  more  comprehensive  record 
for  the  Commission  to  consider  in 
assessing  whether  to  revise  its 
newspaper/radio  cross-ownership 
waiver  policy  as  well  as  its  broadcast 
attribution  and  television  ownerahip 
rules. 

4.  Accordingly,  it  is  ordered  that  the 
request  filed  by  Haley  Bader  &  Potts  for 
an  extension  of  time  in  which  to  file 
comments  and  reply  comments  in 
response  to  the  Notice  of  Inquiry  in  MM 
Docket  96-197  is  granted. 

5.  It  is  further  ordered,  that  the  time 
for  filing  comments  in  the  above- 
captioned  proceeding  is  extended  to 
February  7, 1997,  and  the  time  for  filing 
reply  comments  is  extended  to  March  7, 
1997. 

6.  This  action  is  taken  pursuant  to 
authority  foimd  in  Sections  4(i)  and 
303(r)  of  the  Communications  Act  of 
1934.  as  amended,  47  U.S.C.  154(i)  and 
303(r),  and  Sections  0.204(b),  0.283,  and 
1.45  of  the  Commission's  Rules,  47  CFR 
0.204(b),  0.283.  and  1.45. 

Federal  Communications  Commission. 

Roy  J.  Stewart, 

Chief,  Mass  Media  Bureau. 

(FR  Doc.  96-31503  Filed  12-9-96;  10:54  am] 

BtLUNQ  CODE  VTia-OI-P 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospiferic 
Administration 

50  CFR  Part  648 

[Docket  No.  961126330-«33(MH;  LD. 
110796H] 

RIN064»-XX72 

Atiantic  Mackerel,  Squid,  and 
Butterfish  Fisheries;  1997 
Specifications 

agency:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
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Atmospheric  Administration  (NOAA), 

Commerce. 

action:  Proposed  1997  initial        i" 

specifications:  request  for  comments. 


SUMMARY:  NMFS  proposes  initial 
specifications  for  the  1997  fishing  year 
for  Atlantic  mackerel,  squid,  and 
butterfish  (SMB).  Regulations  governing 
these  fisheries  require  NMFS  to  pubUsh 
specifications  for  the  upcoming  fishing 
year  and  provide  an  opportunity  for  the 
public  to  comment.  This  action  is 
intended  to  promote  the  development  of 
the  U.S.  SMB  fisheries. 
DATES:  Public  comments  must  be 
received  on  or  before  January  6, 1997. 
ADDRESSES:  Copies  of  the  Mid-Atlantic 
Fishery  Management  Council's  quota 
paper  and  recommendations  and  the 
Environmental  Assessment  are  available 
fi'om  David  R.  Keifer,  Executive 
Director,  Mid- Atlantic  Fishery 
Management  Council,  Room  2115, 
Federal  Building,  300  South  New  Street, 
Dover,  DE  19901.  Comments  should  be 
sent  to  Dr.  Andrew  A.  Rosenberg, 
Regional  Administrator,  Northeast 
Region,  NMFS,  1  Blackburn  Drive, 
Gloucester,  MA  01930.  Please  mark  the 
envelope  "Comments— 1997  SMB 
specifications." 

FOR  FURTHER  INFORMATION  CONTACT: 
Myles  Raizin,  508-281-9104. 
SUPPLEMENTARY  INFORMATKM: 
Regulations  implementing  the  Fishery 
Management  Plan  for  Atlantic  Mackerel, 
Squid,  and  Butterfish  Fisheries  (FMP) 
prepared  by  the  Mid- Atlantic  Fishery 


Management  Council  (Council)  appear 
at  50  CFR  part  648.  These  regulations 
stipulate  that  NMFS  pubUsh  a 
document  specifying  the  initial  annual 
amoimts  of  the  initial  optimimi  yield 
(lOY)  as  well  as  the  amoimts  for 
allowable  biological  catch  (ABC), 
domestic  annual  harvest  (DAH), 
domestic  annual  processing  (DAP),  joint 
ventiu^  processing  (JVP),  and  total 
allowable  levels  of  foreign  fishing 
(TALFF)  for  the  species  managed  under 
the  FMP.  No  reserves  are  permitted 
imder  the  FMP  for  any  of  these  species. 
Procedures  for  determining  the  initial 
annual  amoimts  are  foimd  in  §648.21. 
Proposed  Council  Actions  Affecting 
1997  Specifications 

The  Council  adopted  two 
amendments  to  the  FMP  that  may  affect 
the  final  specifications  as  described 
below. 

Atlantic  mackerel — The  Council 
adopted  a  revision  to  a  measure 
disapproved  under  Amendment  5  to  the 
FMP  (Resubmitted  Amendment  5), 
which,  if  approved  by  the  Secretary  of 
Commerce  (Secretary)  will  further 
restrict  ABC  for  Atlantic  mackerel.  This 
measure  proposes  to  define  overfishing 
as  catch  (U.S.  and  Canadian)  in  excess 
of  Fo.i.  The  Northeast  Fisheries  Science 
Center  has  certified  that  this  overfishing 
definition  is  consistent  with  the  NOAA 
Guidelines  for  Fishery  Management 
Plans.  The  Council  recommended  that 
the  1997  Atlantic  mackerel  ABC 
specification  be  restricted  to  383,000  mt 
consistent  with  this  proposed  meastire. 


However,  the  ABC  specification  for 
Atlantic  mackerel  will  be  1,178.000  mt 
vmder  the  current  FMP  and  would 
become  383,000  mt  only  if  the  proposed 
measure  is  approved  by  the  Secretary. 

Atlantic  squids — In  response  to  the 
management  advice  from  the  21st 
Northeast  Stock  Assessment  Workshop 
(SAW  21),  the  Council  has  adopted,  and 
submitted  for  Secretarial  review. 
Amendment  6  to  the  pMP  that  would 
establish  revised  overfishing  thresholds 
and  target  fishing  mortality  rates  for 
both  Illex  and  Loligo  squid.  SAW  21 
recommended,  and  Amendment  6 
proposes,  overfishing  thresholds  of  Fmax 
for  Loligo  and  F20  for  lUex,  and 
Maximum  OY  (Max  OY)  would  be 
redefined  in  the  FMP  to  correspond  to 
these  thresholds.  The  resulting  Max  OY 
would  be  26,000  mt  for  Loligo  and 
24,000  mt  for  Illex.  The  Council's 
current  submission,  however,  must 
utilize  the  definition  of  Max  OY 
presently  specified  in  the  FMP  (36,000 
mt  for  Loligo.  30,000  mt  for  Illex).  In 
making  recommendations  for  ABC, 
however,  the  Coimcil  has  used  the  target 
fishing  mortality  rate  (F30) 
recommended  by  SAW  21  in  response 
to  the  concerns  emanating  from  SAW  21 
as  a  result  of  the  determination  that  both 
species  have  a  life  span  of  only  1  year. 

The  following  table  contains  the 
proposed  initial  specifications  for  the 
1997  Atlantic  mackerel,  Loligo  and  Illex 
squids,  and  butterfish  fisheries  as 
recommended  by  the  Council. 


PRELIMINARY  INITIAL  ANNUAL  SPECIFICATIONS  FOR  ATLANTIC  MACKEREL.  SQUID,  AND  BUTTERFISH  FOR  THE  FISHING  YEAR 

January  1  through  December  31. 1997 


Squid 

Atlantic  Mack- 
erel 

Butterfish 

Specifications 

Loligo 

Illex 

lyUax  OY '      " 

2  36,000 
21,000 
21,000 
21,000 
21,000 
0 
0 

3  30,000 
19,000 
19,000 
19,000 
19,000 
0 
0 

N/A 

« 1,178,000 

90,000 

«90,000 

50.000 

25,000 

0 

16.000 

ABC  

I0Y6  • 

DAH  

DAP  

JVP                             - • • 

7,200 
5,900 
5,900 
5,900 
0 

TALFF • - 

0 

'  Maximum  optimum  yield  (OY)  equals  Maximum  Sustainabte  Yield. 
*  26.000  mt  if  overfishing  threshoJd  in  Amendnrwnt  6  is  approved. 

324  000  mt  if  overfishing  threshold  in  Amendment  6  is  approved.  ,  ^        .„         j.   .    .       .  

*383.000  =  (405.000  n?less  22,000  mt)  if  overfishing  definition  is  ««)roved  that  was  submitted  as  part  of  Council  s  resubmesion  of  measures 
disapproved  in  AmerxJment  5. 
'  lOY  can  increase  to  this  amount 
"Contains  15,000  estimated  recreational  catch. 


Atlantic  Macknel 

ABC  in  U.S.  waters  for  the  upcoming 
fishing  year  is  that  quantity  of  mackerel 
that  coiild  be  caught  in  U.S.  and 
Canadian  waters  while  maintaining  a 
spawning  stock  size  in  the  year 


following  the  year  for  which  quotas  are 
being  prepared  that  is  equal  to  or  greater 
than  900,000  mt.  An  estimate  of 
Canadian  catch  is  then  deducted  to 
calculate  ABC.  For  1997,  this 
calculation  results  in  an  ABC  of 


1,178,000  mt,  assuming  a  beginning 
stock  size  of  2.1  million  mt  and  a 
Canadian  catch  in  1997  of  22,000  mt 

10  Y  is  a  modification  of  ABC  that 
reflects  social  and  economic  factors. 
lOY  is  comprised  of  two  components: 
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DAH  and  TALFF.  DAH  is  the  sum  of  a 
recreational  catch  estimate,  DAP  and 
JVP.  The  Council  estimates  that  the 
1997  recreational  catch  will  be  15,000 
mt  and  DAP  will  be  50,000  mt  The 
Coimcil  also  recommends  that  lOY  be 
set  at  a  level  that  provides  for  a  JVP  of 
25,000  mt  and  TALFF  of  zero.  The 
resulting  recommended  JOY  is  90.000 
mt. 

DAP  has  historically  been  estimated 
using  the  Council's  annual  processor 
survey.  However,  for  the  years  1994 
through  1996,  response  was  low  and  did 
not  contain  projections  from  the  large, 
known  processors.  Therefore,  in  order  to 
estimate  the  expected  processing 
capacity  for  1997,  the  Council  used  the 
survey  responses  from  those  firms  that 
provided  estimates  for  both  1996  and 
1997.  For  these  firms,  projected  amount 
of  fish  needed  increased  96  percent  in 
1997.  In  addition,  numerous  inquiries 
concerning  entry  of  displaced  New 
England  groundfish  trawlers  into  the 
Atlantic  mackerel  fishery  have  led  the 
Council  to  recommend  no  change  to  the 
DAP  for  the  1997  fishery. 

The  1997  JVP  specification  was 
reduced  fitjm  1996  to  reflect  the  concern 
that  the  Council  has  about  the  negative 
effect  that  joint  ventures  could  have  on 
the  further  development  of  the  U.S. 
export  market.  Furthermore,  the  North 
Sea  mackerel  quota  was  reduced  by  55 
percent  for  1996,  and  this  reduced  quota 
may  be  extended  and  reduced  further 
through  1997.  These  reductions  may 
provide  an  opportimity  for  U.S. 
producers  to  sell  additional  mackerel  on 
the  international  market.  The  Council 
intends  to  proceed  on  a  policy  course 
that  recognizes  the  need  for  JVs  in  the 
short  term  to  allow  U.S.  harvesters  to 
take  mackerel  at  levels  in  excess  of 
ciurent  U.S.  processing  capacity. 
However,  in  the  longer  term  the  Coimcil 


intends  to  eliminate  JVs  as  U.S. 
processing  and  export  capacity 
increases. 

An  lOY  that  results  in  zero  TALFF  is 
recommended  for  the  1997  Atlantic 
mackerel  fishery.  The  Fisheries  Act  of 
1995  prohibits  a  specification  of  TALFF 
unless  recommended  by  the  Council. 

The  Council  also  recommended  that 
four  special  conditions  imposed  in 
previous  years  continue  to  be  imposed 
on  the  1997  Atlantic  mackerel  fishery  as 
follows:  (1)  Joint  ventures  would  be 
allowed  south  of  37''30'  N.  lat.,  but  river 
herring  bycatch  may  not  exceed  0.25 
percent  of  the  over-the-side  transfers  of 
Atlantic  mackerel;  (2)  the  Regional 
Administrator  should  ensure  that 
impacts  on  marine  mammals  are 
reduced  in  the  prosecution  of  the 
Atlantic  mackerel  fishery;  (3)  the 
mackerel  OY  may  be  increased  during 
the  year,  but  the  total  should  not  exceed 
ABC;  and  (4)  applications  from  a 
particular  nation  for  a  joint  venture  for 
1997  will  not  be  decided  on  until  the 
Regional  Administrator  determines, 
based  on  an  evaluation  of  performances, 
that  that  nation's  purchase  obligations 
for  previous  years  have  been  fulfilled. 

Atlantic  Squids  -       - 

The  FMP  sets  the  Max  OY  for  Loligo 
at  36,000  mt.  The  recommended  ABC 
for  the  1997  Loligo  fishery  is  21,000  mt, 
representing  a  decrease  of  9,000  mt  from 
the  1996  ABC.  The  level  specified  for 
1997  represents  the  harvest  level 
associated  with  a  fishing  mortality  rate 
of  Fjo.  which  was  recommended  by 
SAW  21  as  an  appropriate  target  harvest 
level  for  this  species.  The  Council 
recommended  that  JOY  should  equal 
ABC. 

The  FMP  sets  the  Max  OY  for  Illex 
squid  at  30,000  mt.  The  Council 
recommended  an  ABC  of  19,000  mt, 
which  represents  the  harvest  level 


associated  with  a  fishing  mortality  rate 
of  Fjo.  This  is  similar  to  the  SAW  21 
recommendation  of  Fjo  as  an 
appropriate  target  harvest  level  for  both 
Illex  and  Loligo.  The  Council 
recommended  that  the  lOY  for  Illex  be 
set  equal  to  ABC. 

Butterfish 

The  FMP  sets  the  Max  OY  for 
butterfish  at  16,000  mt.  The  most  recent 
stock  assessment  was  done  in  1994 
(SAW  17)  and  advised  that  the  stock 
may  not  be  able  to  sustain  landings  in 
excess  of  the  long  term  historical 
average  (1965-92)  of  7.200  mt.  Based  on 
this  advice,  the  Coimcil  recommendl 
maintaining  ABC  at  7,200  mt 
(unchanged  from  1996).  The  Council 
also  recommended  maintaining  lOY  and 
DAH  at  1996  levels  (5,900  mt)  to  reflect 
the  uncertainty  that  exists  regarding  the 
level  of  discards  in  the  directed  fishery. 

As  a  result  of  the  approval  of 
Amendment  5.  the  FMP  specifies  that 
there  will  be  no  JVP  or  TALFF  specified 
for  Loligo.  Illex,  or  butterfish.  except 
that  a  butterfish  bycatch  TALFF  will  be 
specified  if  TALFF  is  specified  for 
Atlantic  mackerel.  Since  the  Council 
recommended  no  TALFF  for  Atlantic 
mackerel,  no  bycatch  TALFF  is  required 
for  butterfish. 

Classification 

This  action  is  authorized  by  50  CFR 
part  648,  and  these  proposed 
specifications  are  exempt  from  review 
under  E.O.  12866. 

Authority:  16  U.S.C.  1801  et  seq. 

Dated:  December  4,  1996. 
Qiarles  Kamella, 

Acting  Deputy  Assistant  Administrator  for 
Fisheries,  National  Marine  Fisheries  Service. 
LFR  Doc.  96-31376  Filed  12-5-96;  3:27  pmj 
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ASSASSINATION  RECORDS  REVIEW 
BOARD 

Sunshine  Act  Meeting 

DATE:  December  17, 1996, 11:00  a.m. 
PLACE:  ARRB,  600  E  Street,  NW. 
Washington,  DC. 

STATUS:  Open. 

MATTERS  TO  BE  CONSIDERED: 

1.  Review  and  Accept  Minutes  of  Open 
Meeting. 

2.  Discussion  of  the  Assassination  Records 
Review  Board's  FY  1996  Report,  including 
the  section  of  the  report  described  in  the  Act 
at  44  U.S.C.  §  2107.9(f)(3)(F). 

3.  Other  Business. 

CONTACT  PERSON  FOR  MORE  INFORMATION: 
Eileen  Sullivan,  Assistant  Press  and 
Public  Affairs  Officer,  600  E  Street.  NW. 
Second  Floor.  Washington.  DC  20530. 
Telephone:  (202)  724-0088;  Fax:  (202) 
724-0457. 
David  G.  Manrall, 
'Executive  Director 
[FR  Doc.  96-31604  Filed  12-9-96;  3:38  pm) 

BILLING  COOE  tllS-OI-M 


DEPARTMENT  OF  COMMERCE 

Submission  For  0MB  Review, 
Comment  Request 

DOC  has  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
clearance  the  following  proposal  for 
collection  of  information  imder  the 
provisions  of  the  Paperwork  Reduction 
Act  (44  U.S.C.  chapter  35). 

Agency:  Bureau  of  the  Census. 

Title:  1997  American  Commimity 
Survey — Group  Quarters  Facility 
Questionnaire. 

Form  Numberis):  ACS-2[GQ). 

Agency  Approval  Number:  None. 

Type  of  Request:  New  collection. 

Burden;  17  hours. 

Number  of  Respondents:  100. 


Avg  Hours  Per  Response:  10  minutes. 

Needs  and  Uses:  Planning  is  cunently 
imderway  for  the  1997  American 
Commimity  Survey  (ACS).  Data  from 
the  ACS  will  determine  the  feasibility  of 
a  continuous  measurement  system  that 
provides  socioeconomic  data  on  a 
continual  basis  throughout  the  decade. 
The  bulk  of  the  1997  ACS  activities 
were  previously  cleared  by  OMB  imder 
approval  nimiber  0607-0810.  Hovrever, 
the  Census  fiiueau  must  also  provide  a 
sample  of  persons  residing  in  Group 
Quarters  (GQs)  the  opportunity  to  be 
interviewed  for  the  ACS.  GQs  include 
places  such  as  student  dorms, 
correctional  facilities,  hospitals,  nursing 
homes,  shelters,  and  military  quarters. 
Using  the  ACS-2(GQ)  Facility 
Questioimaire,  we  will  phone  a  sample 
of  Group  Quarters  in  Franklin  Coimty. 
OH  —  one  of  the  1997  ACS  test  sites 
(due  to  cost  and  operational  restrictions, 
Franklin  County  is  the  only  GQ  test 
site).  We  will  verify/update  information 
such  as  GQ  name,  address,  phone 
number,  and  type.  We  will  collect 
information  such  as  the  name  of  a  GQ 
contact,  cxurent/maximum  number  of 
residents  at  the  facility,  usueil  length  of 
stay,  and  availability  of  facility  records. 
This  information  will  assist  in  the 
sampling  and  eniuneration  of 
individuals  living  in  each  GQ. 

Affected  Public:  Not-for-profit 
institutions,  Businesses  or  other  for- 
profit.  Farms. 

Frequency:  One  time  only. 

Respondent's  Obligation:  Mandatory. 

Legal  Authority:  Title  13  USC.  Section 
182. 

OMB  Desk  Officer:  Jerry  Coffey,  (202) 
395-7314. 

Copies  of  the  above  information 
collection  proposal  can  be  obtained  by 
calling  or  writing  Linda  Engelmeier. 
Acting  DOC  Forms  Clearance  Officer, 
(202)  482-3272,  Department  of 
Commerce,  room  5312, 14th  and 
Constitution  Avenue.  NW,  Washington. 
DC  20230. 

Written  conunents  and 
recommendations  for  the  proposed 
information  collection  should  be  sent 
within  30  days  of  publication  of  this 
notice  to  Jerry  Coffey.  OMB  Desk 
Officer,  room  10201,  New  Executive 
Office  Building.  Washington.  DC  20503. 


Dated:  December  4, 1996. 
Linda  Engelmeier, 

Acting  Departmental  Forms  Clearance 

Officer,  Office  of  Management  and 

Organization. 

(FR  Doc.  96-31375  Filed  12-10-96;  8:45  am] 

BILUNG  COOE  SSIO-OT-P 

Intamationai  Trade  Administration 
[C-401-066] 

Viscose  Rayon  Staple  Fiber  From 
Sweden;  Extension  of  Time  Limit  for 
Countervailing  Duty  Administrative 
Review 

AGENCY:  import  Administration, 

International  Trade  Administration, 

Department  of  Commerce. 

ACTldN:  Notice  of  extension  of  time  limit 

for  countervailing  duty  administrative 

review. 

SUMMARY:  The  Department  of  Commerce 
(the  Department)  is  extending  the  time 
limit  of  the  preliminary  results  of  this 
administrative  review  of  the 
countervailing  duty  order  on  viscose 
rayon  staple  fiber  from  Sweden.  The 
review  covers  the  period  Jemuary  1, 
1995  through  December  31. 1995. 
EFFECTIVE  DATE:  December  11. 1996. 
FOR  FURTHER  INFORMATION  CONTACT: 
Cameron  Cardozo  or  Stephanie  Moore, 
Office  of  CVD/AD  Enforcement  VI, 
Import  Administration,  International 
Trade  Administration,  U.S.  Department 
of  Commerce,  14th  Street  and 
Constitution  Avenue,  N.W., 
Washington,  D.C.  20230;  telephone: 
(202)  482-2786. 

SUPPLEMENTARY  INFORMATION:  Because  it 
is  not  practicable  to  complete  this 
review  within  the  original  time  limit, 
the  Department  is  extending  the  time 
limits  for  the  completion  of  the 
preliminary  results  to  no  later  than  May 
30, 1997,  in  accordance  with  section 
751(a)(3)(A)  of  the  Tariff  Act  of  1930,  as 
amended  by  the  Uruguay  Round 
Agreements  Act  (URAA).  [See 
Memorandum  to  the  file  from  Jeffrey  P. 
Bialos  to  Robert  S.  LaRussa  on  file  in  the 
public  file  of  the  Central  Records  Unit, 
Room  B-099  of  the  Department  of 
Commerce). 

This  extension  is  in  accordance  with 
section  751(a)(3)(A)  of  the  Tariff  Act  of 
1930,  as  amended  by  the  URAA  (19 
U.S.C.  1675(a)(3)(A)). 
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Dated:  November  26, 1996. 

Principal  Deputy  Assistant  Secretary  for 
Import  Administration. 

fFR  Doc  96-31456  Filed  12-10-96;  8:45  am] 

■LUNQ  COOC  M10-CM-P 


COMMnTEE  FOR  THE 
MPLEMENTATION  OF  TEXTILE 
AGREEMENTS 

AnnouncanMnt  of  Import  Restraint 
Umlts  for  Certain  Cotton,  Mat>-I>llad» 
Rbar.  Silk  Blend  and  Ottter  Vegetable 
Hber  Textiles  and  Textile  Products 
Produced  or  Manufactured  In  Hong 
Kong 

December  5, 1996. 

AQa«CY:  Committee  for  the 

Implementation  of  Textile  Agreements 

(OTA). 

ACTION:  Issuing  a  directive  to  the 

Commissioner  of  Customs  establishing 

limits. 

EFFECTIVE  DATE:  January  1,  1997. 
FOR  FURTHER  INFORMATION  CONTACT: 
Janet  Heinzen,  International  Trade 
Specialist,  Office  of  Textiles  and 
Apparel,  U.S.  Department  of  Commerce, 
(202)  482-4212.  For  information  on  the 
quota  status  of  these  limits,  refer  to  the 
Quota  Status  Reports  posted  on  the 
bulletin  boards  of  each  Customs  port  or 
call  (202)  927-5850.  For  information  on 
embargoes  and  quota  re-openings,  call 
(202)  482-3715. 

SUPPI^MENTARY  MFORMATION: 

Audwrity:  Executive  Order  11651  of  March 
3, 1972,  as  amended:  section  204  of  the 
Agricultural  Act  of  1956,  as  amended  (7 
U.S.Q  1854);  Uruguay  Round  Agreements 
Act 

The  import  restraint  limits  for  textile 
products,  produced  or  manufactured  in 
Hong  Kong  and  exported  during  the 
period  January  1, 1997  through 
December  31, 1997  are  based  on  limits 
notified  to  the  Textiles  Monitoring  Body 
ptusuant  to  the  Urugiiay  Round 
Agreements  Act  and  the  Uruguay  Round 
Agreemmt  on  Textiles  and  Clothing 
(ATC). 

In  the  letter  published  below,  the 
Chairman  of  OTA  directs  the 
Commissioner  of  Customs  to  establish 
the  1997  limits.  These  limits  have  been 
increased,  variously,  for  adjustments 
permitted  under  the  flexibility 
provisions  of  the  ATC 

A  description  of  the  textile  and 
apparel  categories  in  terms  of  HTS 
nimibers  is  available  in  the 
CORRELATION:  Textile  and  Apparel 
Categories  with  the  Harmonized  Tariff 
Schedule  of  the  United  States  (see 


Federal  Register  notice  60  FR  65299, 
published  on  December  19, 1995). 
Information  regarding  the  1997 
CORRELATION  will  be  published  in  the 
Federal  Register  at  a  later  date. 

The  letter  to  the  Commissioner  of 
Customs  and  the  actions  taken  ptirsuant 
to  it  are  not  designed  to  implement  all 
of  the  provisions  of  the  Uruguay  Round 
Agreements  Act  and  the  ATC,  but  are 
designed  to  assist  only  in  the 
implementation  of  certain  of  their 
provisions. 
D.  Midiael  Hutehinaoo, 
Acting  Chairman,  Committee  for  the 
Implementation  of  Textile  Agreements. 

Committee  finr  the  btptaneaUlkM  of  Tazdk 
Agreements 

December  5, 1997. 
Commissioner  of  Customs, 
Department  of  the  Treasury,  Washington,  DC 
20229. 

Dear  Commissioner  Under  the  terms  of 
section  204  of  the  Agricultural  Act  of  1956, 
as  amended  (7  U.S.Q  1854),  the  Uruguay 
Round  Agreements  Act  and  the  Uruguay 
Round  Agreement  on  Textiles  and  Clothing 
(ATC):  and  in  accordance  with  the  provisions 
of  Executive  Order  11651  of  March  3, 1972, 
as  amended,  you  are  directed  to  prohibit, 
effective  on  January  1, 1997,  entry  into  the 
United  States  iat  consiunption  and 
withdrawal  from  warehouse  for  consumption 
of  cotton,  man-made  fiber,  silk  blend  and 
other  vegetable  fiber  textiles  and  textile 
producu  in  the  following  categories, 
produced  or  manufactured  in  Hong  Kong  and 
exported  during  the  twelve-month  period 
beginning  on  January  1, 1997  and  extending 
through  December  31, 1997,  in  excess  of  the 
following  levels  of  restraint- 


Category 


Category 


Group! 

200-229,300-326. 
360-369.400- 
414,  464-469, 
600-629  and  665- 
670,  as  a  group. 

Subtevets  in  Qroup  I 

219 


Twelve-month  restraint 
ymit 


218/225/317/326 


611 
617 


236,571,223  square 
meters  equivalenL 


40,765,382  square 
meters. 

72,329264  square 
meters  o(  wtuch  not 
more  Ittan  3,983,614 
square  meters  shaH 
t>e  in  Category 
218(1)1  (yam  dyed 
(abric  other  than 
denim  and  jao- 
quard). 

6.427,213  square  me- 
ters. 

4,055,120  square  me- 
ters. 


Group  I  subgroup 
200,  226/313,  314, 
315,  369(1)  and 
604,  as  a  group 
WHhin  Group  I  sub- 
group 

200 , 

226/313 

314 

315 

369<1)3(8hoptowels) 

604  ...„ 

Group  II 

237,  239,  330-359, 
431-459.630-659 
and  443/444/643/ 
644/843/844(1),  as 
a  group. 

Subleveis  in  Group  II 

237 „ 

230 

WOI         u M..*.. 

333/334 

335 

338/339  3  (shirto  and 

blouses  ottwrthan 

tank  tops  and 

lops,  knit). 
338/339(1)  4  (tank 

tope  and  knit  tops). 
340 

347/348 


352 „ 

359(1  )«(coverafe, 

overalls  and 

jumpsuits). 

359(2)^  (vests) 

433 

434 

435 

436 _.., 

438 

442 ;... 

443 

444 

445/446 

447/448 „. 

631  

633/634/635 


Twelve-month  restraint 
limit 


638/639 

641  

644 

645/646 
647 


108,370,178  square 
meters  equivatenL 


351,463  kikigrams. 
73,124,341  square 

meters. 
19.720,758  square 

meters 
9.750,009  square  me- 

801.254  kitograms. 
241.257  kitograms. 

861.136.621  square 
meters  equivalenL 


1.178,824  dozen. 
5,403,886  kilograms. 
4,213,404  dozen  pairs. 
299,232  dozea 
342,293  dozen. 
2.909,387  dozen. 


2,185.837  dozen. 

2.786,045  dozen. 

455,179  dozen. 

6,749,465  dozen  of 
wtuch  not  more  ttian 
6,659,465  dozen 
shall  be  in  Cat- 
egories 347-W/348- 
W*;  not  more  than 
5,046,796  dozen 
ShaH  be  in  Category 
34a-W«. 

6.933,688  dozen. 

613,340  kitograms. 


1.278,325  kitograms. 

10.359  dozen. 

11. 121.  dozen. 

76.592  dozen. 

99,757  dozen. 

819,284  dozea 

91 ,889  dozen. 

62,939  numbers. 

41,607  numtiers. 

1.354,168  dozea 

68.101  dozen. 

654.264  dozen  pairs. 

1.342,208  dozen  of 
which  not  more  than 
502,016  dozen  shall 
t>e  in  Categories 
633/634  and  not 
more  than  1,030,664 
dozen  shaN  be  In 
Category  635. 

4.884,258  dozen. 

843,978  dozea 

44,376  nuiTt)ers. 

1,338,683  dozen. 

544.261  dozea 
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Category 


648 


Twelve-month  restraint 
limit 


648 

650 

652  . 

659(1)9  (coveralls, 
overalls  arxj 
jumpsuits). 
659(2)  ^°(swimsuits) 
443/444/643/644/ 
843/844(1)  (made- 
to-measure  suits). 
Group  II  subgroup 
336.341.342.350. 
351.636,640.642 
and  651,  as  a 
group. 
Within  Group  II  sub- 
group 

336 

341  

342 

350 

351  ..... 

640 

642 

651  

Group  III 
831-844  and  847- 

859.  as  a  group. 
Subievels  in  Group 

III 
834 

OJO  ••■••••••■•••■••«■■•■•■•••■ 

o<^o  •■■■••■•••••••••••■•■■••»• 

o^u  >•■■•■■••••■•••••••■■•••••• 

842 „ 

847 

Limits  not  in  a  group 

845(1)  ^Msweaters 
made  in  Hong 
Kong).    . 

845(2)  ^2  (sweaters 
assembled  in 
Hong  Kong  from 
knit-to-shape  com- 
ponents, knit  else- 
where). 

846(1)  ^3  (sweaters 
made  in  Hong 
Kong). 

846(2) '4  (sweaters 
assembled  in 
Hong  Kong  from 
knit-to-shape  conv 
ponents.  knit  else- 
where). 


1.159.658  dozen  of 
whKh  not  more  than 
,1,144,868  dozen 
Shan  be  in  Category 
648-W". 

837.944  dozea   ' 

173.283  dozen. 

4.935.766  dozen. 

677,901  kitograrris. 


276.711  Wtogranw. 
57.573  numbers. 


156.179,899  square 
meters  equivalent 


227,679  dozen. 
2.820.117  dozen. 
556.399  dozea 
138.726  dozen. 
1.191.090  dozen. 
306.415  dozea 
955.148  dozea 
243.673  dozea 
331.841  dozea 

47.734.699  square 
meters  equivalent 


12.470  dozen. 
113.138  dozea 
164,764  dozen. 
672.047  dozea 
261 .475  dozea 
360.912  dozen. 

1,127.831  dozen. 


2.699.599  dozen. 


182.381  dozea 
439.469  dozen. 


*  Category  338/339(1):  only  HTS  numbers 
6109.10.0018.  6109.10.0023.  6109.10.0060. 
6109.10.0065,  6114.20.0005  and 

611420.0010. 

5  Category    347-W:    only 
6203.19.1020.    6203.19.9020. 
620322.3030.    6203.42.4005, 
6203.42.4015.    6203.42.4025, 
6203.42.4045,    6203.42.4050, 
6203.49.8020.    6210.40.9033. 
621120.3810   and 
348-W:    only   HTS 
6204.19.8030.    620422.3040. 
6204.29.4034.    6204.62.3000. 
6204.62.4010.    6204.62.4020. 
6204.62.4040,    6204.62.4050. 
6204.62.4065.    6204.69.6010, 
6210.50.9060,    6211.20.1550. 
621 1 .42.0030  and  621 7.90.9060. 

•Category    359(1):    only    HTS    numbers 
6103.42.2025.    6103.49.8034,    6104.62.1020, 
6114.20.0048.    6114.20.0052. 
6203.42-2090.    6204.622010, 
6211.32.0025  and 


HTS    numbers 

620322.3020. 

6203.42.4010. 

6203.42.4035. 

6203.42.4060. 

621120.1520, 
6211.32.0040;  Category 
numbers   6204.12.0030. 

6204.22.3050. 

6204.62.4005, 

6204.62.4030, 

6204.62.4055. 

6204.69.9010. 

621120.6810. 


6104.69.8010. 
6203.42.2010. 
6211.32.0010. 
6211.42.0010. 

'Category    359(2):    only 
6103.192030.    6103.19.9030. 


The  conversion  factors  for  merged 
Categories  333/334,  633/634/635  and  638/ 
639  are  33,  33.90  and  13.  respectively. 

In  cairying  out  the  above  diregtions.  the 
Commissioner  of  Customs  should  construe 
entry  into  the  United  States  for  consumption 
to  include  entry  for  consumption  into  the 
Commonwealth  of  Puerto  Rico. 

The  Committee  for  the  Implementation  of 
Textile  Agreements  has  determined  that 
these  actions  fall  within  the  foreign  affairs 
exception  of  the  rulemaking  provisions  of  5 
U.S.C.  553(a)(1). 

Sincerely. 
D.  Michael  Hutchinson. 
Acting  Chairman,  Committee  for  the 
Implementation  of  Textile  Agreements. 
(FR  Doc.  96-31460  Filed  12-10-96;  8:45  am] 
BILUNQ  CODE  3S10-OR-F 


^Category  218(1):  an  HTS  numbers  except 
5209.42S06O.  5209.42.0080.  5211.42.0060. 
5211.42.0080.  5514.32.0015  and 

5516.43.0015. 

2  Category  369(1):  only  HTS  numbers 
6307.10.2005. 

3  Categories  338/339:  all  HTS  numbers  ex- 
cept 6109.10.0018,  6109.10.0023. 
6109.10.0060.  6109.10.0065.  611420.0005 
and  6114.20.0010. 


6104.19.8040.  6110.20.1022. 

6110202030.  6110202035. 

6110.90.9046.  6201.922010. 

6203.19.1030.  6203.19.9030. 
6204.19.8040.  6211.32.0070 

6211.42.0070. 

*  Category    648-W:    only 

620423.0040.  620423.0045. 


HTS  numtters 
6104.12.0040, 
6110.20.1024, 
6110.90.9044. 
6202.922020. 
6204.12.0040. 


and 


6204292025. 
6204.63.3000. 
6204.63.3532. 
6204.69.2530. 
6204.69.6030. 
621120.1555. 


and  6217.90.9060. 


620429.4038 

6204.63.3510 

6204.63.3540. 

6204.692540. 

6204.69.9030. 

621120.6820. 


HTS    numbers 

6204.292020. 
1^04.632000. 

6204.63.3530. 

6204.692510. 

6204.692560. 

6210.50.5035. 
621 1 .43.0040 


659(1):  only 
6103.432020. 
6103.49.8038. 
6104.69.1000. 
6114.30.3054. 
6203.49.1010, 
6204.69.1010. 


6211.33.0017 


HTS  numbers 
6103.43.2025. 
6104.63.1020. 
6104.69.8014. 
6203.43.2010, 
6203.49.1090. 
6210.10.9010. 


and 


659(2):  only  HTS  numbers 
6112.31.0020.  6112.41.0010, 
6112.41.0030.  6112.41.0040. 
6211.11.1020.    6211.12.1010 


•Category 
610323.0055. 
6103.492000. 
6104.63.1030. 
6114.30.3044, 
6203.432090, 
6204.63.1510, 
6211.33.0010, 
6211.43.0010. 

10  Category 
6112.31.0010. 
6112.41.0020. 
6211.11.1010. 
and  621 1.12.1020. 

"Category  845(1):  only  HTS  numbers 
6103292074.  610429.2079.  6110.90.9024, 
6110.90.9042  and  6117.90.9015. 

12  Category  845(2):  only  HTS  numbers 
6103292070.  6104292077.  6110.90.9022 
and  6110.90.9040. 

'3 Category  846(1):  only  HTS  nunr*>ers 
6103292068.  6104292075.  6110.90.9020 
and  6110.90.9038. 

i«  Category  846(2):  only  HTS  nuntoers 
610329.2066.  610429.2073.  6110.90.9018 
and  6110.90.9036. 

Imports  charged  to  these  category  limits  for 
the  period  January  1. 1996  through  December 
31, 1996  shall  be  charged  against  those  levels 
of  restraint  to  the  extent  of  any  unfilled 
balances.  In  the  event  the  limits  established 
for  that  period  have  been  exhausted  by 
previous  entries,  such  goods  shall  be  subject 
to  the  levels  set  fcnrth  in  this  directive. 

The  limits  set  forth  above  are  subject  to 
adjustment  in  the  future  pursuant  to  the 
provisions  of  the  Uruguay  Roimd  Agreements 
Act,  the  ATC  and  any  administrative 
arrangements  notified  to  the  Textiles 
Monitoring  Body. 


Announcement  of  Import  Restraint 
Limits  for  Certain  Cotton  and  Man- 
Made  Fiber  Textile  Products  Produced 
or  Manufactured  in  Nepal 

December  5, 1996. 

AGENCY:  Ckjmmittee  for  the 

Implementation  of  Textile  Agreements 

(CTTA). 

ACTION:  Issuing  a  directive  to  the 

Commissioner  of  Customs  establishing 

limits. 

EFFECTIVE  DATE:  January  1. 1997. 
FOR  FURTHER  INFORMATKN*  CONTACT: 

Janet  Heinzen,  International  Trade 
Specialist.  Office  of  Textiles  and 
Apparel.  U.S.  Department  of  Conunerce. 
(202)  482-4212.  For  information  on  the 
quota  status  of  these  limits,  refer  to  the 
C^ota  Status  Reports  posted  on  the 
bulletin  boards  of  each  Customs  port  or 
calf  (202)  927-5850.  For  information  on 
embargoes  and  quota  re-openings,  call 
(202) 482-3715. 
SUPPLEMENTARY  INFORMATKX4: 

Authority:  Executive  Order  11651  of  March 
3, 1972,  as  amended:  section  204  of  the 
Agricultural  Act  of  1956.  as  amended  (7 
U.S.C  1854). 

The  Bilateral  Textile  Agreement, 
effected  by  exchange  of  notes  dated  May 
30  and  Jime  1, 1986.  as  amended  and 
extended,  and  a  Memorandum  of 
Understanding  (MOU)  dated  November 
6. 1996.  between  the  (^vemments  of 
the  United  States  and  Nepal  establish 
limits  for  the  period  January  1. 1997 
through  December  31. 1997. 

These  limits  are  subject  to  revision 
pursuant  to  the  Uruguay  Round 
Agreements  Act  and  the  Uruguay  Round 
Agreement  on  Textiles  and  Clothing 
(ATC).  On  the  date  that  Nepal  becomes 
a  member  of  the  World  Trade 
Organization  the  restraint  limits  will  be 
modified  in  accordance  with  the  ATC. 

In  the  letter  published  below,  the 
C3iainnan  of  CITA  directs  the 
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Commissioner  of  Qistoms  to  establish 
the  1997  limits.  The  limit  for  Category 
340  has  been  reduced  for  carryforward 
and  special  carryforward  appUed  in 
1996. 

A  description  of  the  textile  and 
apparel  categories  in  terms  of  HTS 
numbers  is  available  in  the 
CORRELATION:  Textile  and  Apparel 
Categories  with  the  Hannonized  Tariff 
Schedule  of  the  United  States  (see 
Federal  Register  notice  60  FR  65299, 
published  on  December  19, 1995). 
Information  regarding  the  1997 
CORRELATION  will  be  published  in  the 
Federal  Register  at  a  later  date. 

The  letter  to  the  Commissioner  of 
Customs  and  the  actions  taken  pursuant 
to  it  are  not  designed  to  implement  all 
of  the  provisions  of  the  bilateral 
agreement  and  MOU,  but  are  designed 
to  assist  only  in  the  implementation  of 
certain  of  their  provisions.  ' 
D.  MichMl  Hutchinson, 
Acting  Chairman,  Committee  for  the 
Implementation  of  Textile  Agreements. 

Committee  for  the  Implementation  of  Textila 
Agreements 

December  5, 1996.  * 

Commiasioner  of  Customs. 
Department  of  the  Treasury,  Washington,  DC 
20229. 

Dear  Commissioner  Pursuant  to  section 
204  of  the  Agricultural  Act  of  1956.  as 
amended  (7  U.S.C.  1854).  the  Bilateral 
Textile  Agreement.  eSected  by  excliange  of 
notes  datead  May  30  and  Jime  1. 1986,  as 
amended  and  extended,  and  a  Memorandum 
of  Understanding  dated  November  6. 1996 
between  the  Governments  of  the  United 
States  and  Neptal:  and  in  accordance  with  the 
provisions  of  Executive  Order  11651  of 
March  3, 1972.  as  amended,  you  are  directed 
to  prohibit,  effective  on  January  1, 1997, 
entry  into  the  United  States  for  consumption 
and  withdrawal  from  warehouse  for 
consumption  of  cotton  and  man-made  fiber 
textile  products  in  the  following  categories, 
produced  or  manufactured  in  Nepal  and 
exported  during  the  twelve-month  period 
beginning  on  January  1. 1997  and  extending 
through  December  31. 1997.  in  excess  of  the 
following  levels  of  restraint: 


Category 

Twetve-month  restraint 
Hmit 

:^'W638 

340 

341  

342/642 

347/348 

aeg-s^  

640 Z.ZII". 

641  .._ 

220.957  dozea 
260.067  dozea 
1.025.084  dozen. 
278.530  dozea 
718.826  dozea 
900.000  kilogranis. 
160,617  dozea 
362,151  dozea 

'Category    36&-S: 
6307.10.2006. 


extent  of  any  unfilled  balances.  In  the  event 
the  limits  established  for  that  period  have 
been  exhausted  by  previous  entries,  such 
goods  shall  be  subject  to  the  levels  set  forth 
in  this  directive. 

Should  Nepal  becrane  a  member  of  the 
World  Trade  Organization,  the  limits  set 
forth  above  will  be  subject  to  adjustment  in 
the  fiitiire  pursuant  to  the  provisions  of  the 
Uruguay  Round  Agreements  Act.  the 
Uruguay  Round  Agreement  on  Textiles  and 
Clotliing  and  any  administrative 
arrangements  notified  to  the  Textiles 
Monitoring  Body. 

In  carrying  out  the  above  directions,  the 
Commissioner  of  Customs  should  construe 
entry  into  the  United  States  for  consumption 
to  include  entry  for  constunption  into  the 
Commonwealth  of  Puerto  Rico. 

The  Committee  for  the  Implementation  of 
Textile  Agreements  has  determined  that 
these  actions  fall  within  the  foreign  a&irs 
exception  of  the  ruiemaldng  provisions  of  5 
U.S.C  553(a)(1). 

Sincerely, 
D.  Michael  Hutchinson, 

Acting  Chairman,  Committee  for  the  ■■ 
Implementation  of  Textile  Agreements. 
IFR  Doc.  96-31461  Filed  12-10-96;  8:45  am] 


CORPORATION  FOR  NATIONAL  AND 
COMMUNITY  SERVICE 

PropoMd  Collection:  Commenf 
Request 


December  8, 1996. 
action:  Notice. 


onJy    HTS     number 


Imports  cliaiged  to  these  category  limits, 
except  Category  369-S,  for  the  period  January 
1, 1996  through  December  31, 1996  shall  be 
charged  against  those  levels  of  restraint  to  the 


summary:  The  Corporation  for  National 
and  Community  Service  (CNCS),  as  part 
of  its  continuing  effort  to  reduce 
paperwork  and  respondent  burden, 
conducts  a  preclearance  consultation 
program  to  provide  the  general  public 
and  Federal  agencies  with  an 
opportunity  to  comment  on  proposed 
and/or  continuing  collections  of 
information  in  accordance  with  the 
Paperwork  Reduction  Act  of  1995 
(PRA95)  (44  U.S.C.  3508(c)(2)(A)).  This 
program  helps  to  ensure  that  requested 
data  can  be  provided  in  the  desired 
format,  reporting  burden  (time  and 
financial  resources)  is  minimized, 
collection  instruments  are  clearly 
understood,  and  the  impact  of  collection 
requirement  on  respondents  can  be 
properly  assessed.  Currently,  the 
Corporation  for  National  and 
Community  Service  is  soliciting 
comments  concerning  its  prop<Med 
combination  of  the  Participant 
Enrollment  Form  and  National  Service 
Trust  Enrollment  Form  into  one  form, 
the  National  Service  Enrollment  Form, 
and  the  combination  of  the  Member  Esdt 
Form  National  Service  Trust  End  of 
Term  Form  into  one  form,  the  National 


Service  Member  Exit  Form.  Copies  of 
the  information  collection  requests  can 
be  obtained  by  contacting  the  office 
listed  below  in  the  address  section  of 
this  notice. 

DATES:  Written  comments  must  be 
submitted  to  the  office  listed  in  the 
addresses  section  on  or  before  Febru^ 
5. 1997. 

The  Corporation  for  National  and 
Community  Service  is  particularly 
interested  in  comments  which: 

•  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  Corporation,  including 
whether  the  information  will  have 
practical  utility; 

•  Evaluate  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 

•  Enhance  the  quality,  utility  and 
clarity  of  the  information  to  be 
collected;  and 

•  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g.,  permitting  electronic  submissions 
of  responses. 

ADDRESSES:  Send  conaments  to  Lance 
Potter,  Director,  Office  of  Evaluation, 
Corporation  for  National  and 
Community  Service,  1201  New  York 
Ave..  N.W.,  Washington,  D.C..  20525. 
FOR  FURTHER  INFORMATION  CONTACT: 
Lance  Potter,  (202)  606-5000,  ext.  448. 

SUPPLEMENTARY  INFORMATION: 
Port  I 

/.  Background  (Participant  Enrollment 
Form/National  Service  Trust  Enrollment 
Form) 

This  notice  involves  the  revision  of 
the  Participant  EnroUment  Form  (OMB 
3200-0018)  which  is  being  revised  to 
incorporate  elements  from  the  National 
Service  Trust  Enrollment  Form  (OMB 
3045-4)006)  in  an  effort  to  reduce 
burden  and  facilitate  data  collection. 
After  its  revision,  the  form  will  be  called 
the  National  Service  Enrollment  Form, 
and  it  will  eliminate  the  need  to 
distribute  the  National  Service  Trust 
Enrollment  Form. 

n.  Current  Action 

The  Corporation  for  National  and 
Community  Service  seeks  the  revision 
of  the  Participant  Enrollment  Form  to  be 
renamed  the  National  Service 
Enrollment  Form  to  collect  evaluation 
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related  data.  The  Participant  Enrollment 
Form  is  one  of  the  only  two  direct 
sources  of  information  that  the 
Corporation  collects  from  its  members. 
The  purpose  of  the  National  Service 
Trust  Enrollment  Form  is  to  function  as 
a  legal  certification  that  a  Member  has 
satisfied  the  requirements  to  qualify  for 
an  educational  award,  and  the  form 
reserves  an  educational  award  in  the 
National  Service  Trust. 

Type  of  Review:  Revision. 

Agency:  Corporation  for  National  and 
Community  Service. 

Title:  National  Service  Enrollment 
Form. 

OMB  Number:  3200-0018. 

Agency  Number:  N/A. 

/^ected  Public:  Individuals  and  Not- 
for-profit  institutions. 

Toto/ Respondents;  21.000. 

Frequency:  Annually. 

Average  Time  Per  Response:  7 
Minutes. 

Estimated  Total  Burden  Hours:  2450. 

Total  Burden  Cost  (capital/startup): 
$0. 

Total  Burden  Cost  (operating/ 
maintenance):  $137,000. 

Part  n.  Background  (Member  Exit 
Form/National  Service  Trust  End  of 
Term  Form) 

This  notice  involves  the  revision  of 
the  Member  Exit  Form  (OMB  3045- 
0015)  which  is  being  revised  to 
incorporate  elements  from  the  National 
Service  Trust  End  of  Term  Form  (OMB 
3045-0009)  in  an  effort  to  reduce 
burden  and  facilitate  data  collection. 
After  its  revision,  the  form  will  be  called 
the  National  Service  Member  Exit  Form, 
and  it  will  eliminate  the  need  to 
distribute  the  National  Service  Trust 
End  of  Term  Form. 

n.  Current  Action 

The  Corporation  for  National  and 
Commxmity  Service  seeks  the  revision 
of  the  Member  Exit  Form  to  be  renamed 
the  National  Service  Member  Exit  Form 
to  collect  evaluation  related  data.  The 
Member  Exit  Form  is  one  of  the  only 
two  direct  sources  of  information  that 
the  Corporation  collects  from  its 
members.  The  purpose  of  the  National 
Service  Member  Exit  Form  is  to  function 
as  a  legal  certification  that  a  Member 
has  satisfied  the  requirements  to  qualify 
for  an  educational  award.  The  National 
Service  Member  Exit  Form  certifies  that 
the  Member  has  qualified  for  the 
educational  award. 

Type  of  Review:  Revision. 

Agency:  Corporation  for  National  and 
Community  Service. 

Title:  National  Service  Enrollment 
Form. 
"     0\fB  Number  3045-0015. 


Agency  NumberrN/A. 

/^ected  Public:  Individuals  and  Not- 
for-profit  institutions. 

Total  Respondents:  21,000. 

Frequency:  Annually. 

Average  Time  Per  Response:  12 
Minutes. 

Estimated  Total  Burden  Hours:  4200. 

Total  Burden  Cost  (capital/startup): 
SO. 

Total  Burden  Cost  (operating/ 
maintenance):  $137,000. 

Requirements  relating  to  the 
educational  awards  are  detailed  in  42 
U.S.C.  12501,  and  42  U.S.C.  12594 
through  42  U.S.C.  12604.  Requirements 
relating  to  evaluation  of  Member's 
experience  and  development  are 
provided  in  42  U.S.C.  12639.  Both  of 
these  new  forms  combine  these 
legislative  mandates  into  one  unified 
form. 

Comments  submitted  in  response  to 
this  notice  wrill  be  summarized  and/or 
included  in  the  request  for  Office  of 
Management  and  Budget  approval  of  the 
information  collection  request;  they  will 
also  become  a  matter  of  pubUc  record. 

Dated:  December  6, 1996. 
Lance  Potter, 

Director,  Office  of  Evaluation. 
IFR  Doc  96-31480  Filed  12-10-96;  8:45  am) 
MLLMQ  CODE  SOW  M  M 


DEPARTMENT  OF  DEFENSE 


Army  Corps  of  Engineers 

Intent  To  Prepare  A  Draft  Environment 
Impact  Statement  (EIS)  for  the 
Alexander  and  Pulaski  Counties 
Feasibility  Study,  Alexander  and 
Pulaski  Counties,  IL 

AGeNCY:  U.S.  Army  Corps  of  Engineers, 

DoD. 

ACTION:  Notice  of  intent  and  second 

public  scoping  meeting. 

summary:  This  notice  advises  the  public 
that  the  U.S.  Army  Corps  of  Engineers, 
in  cooperation  with  the  Illinois 
Department  of  Natural  Resources, 
intends  to  prepare  a  I}raft 
Environmental  Impact  Statement  (EIS) 
for  the  Alexander  and  Pulaski  Counties 
Feasibility  Study  in  Alexander  and 
Pulasld  Coimties,  Illinois.  A  description 
of  the  proposed  project,  location  and 
environmental  issues  to  be  addressed  in 
the  draft  EIS  are  provided  below 
(SUPPLEMENTARY  INFORMATION).  In 
addition  to  this  notice,  a  second  public 
scoping  meeting  will  be  held  to  further 
define  the  scope  of  the  feasibility  study 
and  to  receive  public  comments 
regarding  the  scope  of  the  study  tmd 
draft  EIS.  The  public  will  be  invited  to 


participate  in  the  scoping  process 
review  of  the  draft  EIS  and  two  public 
meetings.  This  notice  is  published  in 
accordance  with  the  National 
Environmental  Policy  Act  (NEPA) 
regulations  found  in  40  CFR  1501.7.  The 
purpose  of  this  notice  is  to  solicit 
suggestions  and  information  fix)m  other 
agencies  and  the  public  on  the  scope  of 
the  feasibility  study  and  issues  to  be 
addressed  in  the  draft  EIS.  Comments 
and  participation  in  this  process  are 
encouraged. 

Tentative  Schedule: 

a.  Phase  2  Public  Workshop  *  Letters 
(Scoping)  (Subject:  Alternative 
Measures)— Nov  1996. 

b.  Phase  2  Public  Involvement 
Results,  Mailed  to  Public— Jan  1997. 

c.  Draft  Feasibihty  Report  &  Draft  EIS 
Mailed  to  Public  for  Review/Comment — 
1998. 

d.  Phase  3  Public  Involvement 
(Workshop,  Meeting,  Letters;  Subject: 
Alternative  Plans)— 1998. 

e.  Final  FeasibiUty  Report  &  Final  EIS 
Mailed  to  Public  (Includes  Phase  3 
Public  Involvement  Analysis) — 1999. 
FOR  FURTHER  INFORMATION  CONTACT: 
Questions  about  the  proposed  action 
and  draft  EIS  can  be  answered  by:  Mr. 
David  Gates,  (314)  331-8478,  or  Mr.  T. 
Miller,  (314)  331-8458,  Planning 
Division,  U.S.  Army  Corps  of  Engineers, 
St.  Louis  District,  1222  Spruce  Street. 
St.  Louis,  Missouri  63103. 

SUPPLEMENTARY  INFORMATION: 

1.  The  study  is  in  response  to  two 
Congressional  Authorizations:  (1) 
Resolution  of  the  House  Committee  on 
Flood  Control,  adopted  21  June  1944 — 
The  Board  of  Engineers  for  Rivers  and 
harbors  created  under  Section  3  of  the 
Rivers  and  Harbors  Act  approved  13 
June  1902,  was  requested  to  review  the 
report  on  flood  control  on  the 
Mississippi  River  between  Coon  Rapids 
Dam  and  the  mouth  of  the  Ohio  River, 
contained  in  House  Docmnent  No.  669, 
76th  Congress,  3rd  Session,  with  a  view 
to  determining  whether  flood  protection 
should  be  provided  for  the  area  in 
Illinois  between  the  proposed  new 
outlet  Cache  River,  Illinois  and  Miller 
aty,  Illinois.  (2)  Resolution  sponsored 
by  Congressman  Paul  Simon  of  Illinois 
and  adopted  on  25  April  1978  by  the 
House  Committee  on  Public  Works  and 
Transportation — ^The  Board  of  Engineers 
for  Rivers  and  Harbors  <»as  requested  to 
review  the  report  entitled 
"Comprehensive  Flood  Control  Plan  for 
the  Ohio  and  Lower  Mississippi  Rivers" 
pubUshed  as  Flood  Control  Committee 
Document  No.  1.  75th  Congress,  1st 
Session,  and  other  pertinent  reports 
with  a  view  toward  provision  of  a 
comprehensive  study  of  the  flood 
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control  problems  and  related  water 
resources  needs  of  streams  in  Alexander 
and  Pulaski  Counties,  Illinois,  and  those 
portions  of  the  streams  and  basins  in 
ad|acent  Illinois  counties  tributary  to 
Alexander  and  Pulaski  Counties. 
2.  For  reasons  of  marginal  flood 
control  benefits,  changing  land  use,  the 
recognized  environmental  uniqueness  of 
the  area,  changing  Corps  wetlands 
restoration  policies  and  sponsorship, 
the  planning  investigation  has  shifted 
from  its  original  focus  on  flood  control 
to  its  present  purpose  of  habitat 
restoration. 

Sedimentation  from  tributary  streams, 
and  an  altered  hydrologic  regime  are 
destroying  one  of  the  most  impressive 
wetland  areas  in  the  Cache  River — the 
Lower  Cache  River  Swamp  National 
Natiiral  Landmark  area.  Heron  Pond 
Little  Black  Slough  National  Natural 
I  landmark  area  is  threatened  by  drainage 
induced  by  entrenchment  of  the  Post 
Creek/Upper  Cache  River  channel. 

Prior  Corps  of  Engineers  projects  have 
contributed  at  least  partially  to  these 
problems:  flood  water  recharge  of  the 
Lower  Cache  River  wetlands  has  been 
reduced  as  a  result  of  Upper  Cache 
River  and  Ohio  River  flows  being 
deflected  away  from  the  Lower  Cache 
via  the  Corps  constructed  Cache  River 
•ind  Reevesville  Levees.  The  Cache 
River  levee  has  contributed  to  the 
entrenchment  process  by  ensuring  that 
major  flood  flows  from  the  Upper  Cache 
River  and  Main  Ditch  area  are  directed 
down  the  Post-Creek  Cutoff  channel. 
The  Cache  River  levee  culverts  have 
contributed  to  reverse  flowage  during 
high  and  low  water  stages  on  the  Lower 
Cache.  During  higher  tributary  stages, 
sediment-laden  waters  are  carried  into 
Lower  Cache  River  Swamp,  and  during 
dry  periods  (due  to  the  low  culvert 
inserts),  the  swamp  is  excessively 
drained.  The  Corps'  Cache  River 
diversion  outlet  and  levee  has  diverted 
flows  away  from  the  lowermost  7  miles 
of  Old  Cache  River  channel. 

Unless  these  problems  are  controlled 
through  sound  environmental 
engineering,  the  landmark  areas  will  be 
lost.  Solutions  to  these  problems  will 
require  a  thorough  understanding  of  the 
complex  hydrology  of  the  Cache  River 
basin.  The  Corps  has  an  opportimity  to 
provide  the  highly  specialized 
hydrological  engineering  expertise 
needed  for  such  an  effort.  "Hie  Corps  is 
also  in  a  unique  position  to  provide  the 
implementation  capabilities  for 
installing  needed  structural  solutions. 

3.  Potential  habitat  restoration 
measiires  include:  Big  Creek  and 
Cypress  Creek  floodplain  restoration: 
sediment  retention  dams  in  the  uplands 
of  Big  Creek  and  Cypress  Creek: 


selective  sediment  removal  from  Lower 
Cache  River  Swamp;  diverting  flow 
from  the  Upper  Cache  towards  Lower 
Cache  River  Swamp;  Lower  Cache  River 
Swamp  water  control  structures;  and 
rock  weirs  placement  in  Post  Creek  and 
the  Upper  Cache  River. 

4.  Scoping  process  includes  the  Nov 
1996  Phase  2  Public  Workshop  & 
Written  Comments  period. 

5.  Draft  EIS  will  be  made  available  to 
the  public  in  1998. 

Thomas  J.  Hodgiiii, 

COL,  EN,  Commanding. 

(FR  Doc.  96-31409  Filed  12-11-96;  8:45  am] 
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Coastal  Enginaering  Research  Board 
(CERB):  Notice 

AQENCY:  U.S.  Army  Corps  of  Engineers, 

DoD. 

ACTION:  Notice  of  meeting. 

SUMMARY:  In  accordance  with  Section 
10(a)(2)  of  the  Federal  Advisory 
Committee  Act  (Pub.  L.  92-463), 
announcement  is  made  of  the  following 
committee  meeting: 

Name  of  Committee:  Coastal 
Engineering  Research  Board  (CERB). 

Dates  of  Meeting:  January  14-16. 
1997. 

Place:  Inn  at  Morro  Bay,  Morro  Bay. 
California,  and  the  U.S.  Army  Engineer 
Division,  South  Pacific,  San  Francisco. 
California. 

Time:  8:00  a.m.  to  4:15  p.m.  (January 
14, 1997),  8:00  a.m.  to  3:30  p.m. 
(January  15, 1997),  8:00  a.m.  to  11:00 
a.m.  (January  16, 1997). 
FOR  FURTHER  tNFORMATKM  CONTACT: 
Inquiries  and  notice  of  intent  to  attend 
the  meeting  may  be  addressed  to 
Colonel  Bruce  K.  Howard,  Executive 
Secretary,  Coastal  Engineering  Research 
Board.  U.S.  Army  Engineer  Waterways 
Experiment  Station,  3909  Halls  Ferry 
Road,  Vicksburg.  Mississippi  39180- 
6199. 

SUPPLEMENTARY  INFORMATION:  Proposed 
Agenda:  The  64th  meeting  of  the  Coastal 
Engineering  Research  Bocud  is  a  civilian 
Board  meeting  hosted  by  the  U.S.  Army 
Engineer  Division,  South  Pacific.  The 
civilian  members  of  the  Board  will  visit 
the  Morro  Bay  site  with  a  disciission  of 
the  project  at  the  Inn  at  Morro  Bay  on 
the  morning  of  January  14.  There  will  be 
a  discussion  of  the  Surfside-Sunset 
Alternative  Structure  Plan  the  afternoon 
of  January  14.  The  Board  will  travel  to 
San  Francisco  where  on  Wednesday, 
January  15,  there  will  be  site  visits  to 
the  Pillar  Point  Harbor  Project.  San 
Francisco  Beach  Project,  and 
Fisherman's  Wharf  Project.  On 
Thursday  morning,  January  16,  there 


will  be  discussions  with  Division/ 
District  personnel  to  discuss  projects 
viewed  and  recommendations  made. 
This  meeting  is  open  to  the  public, 
but  since  seating  capacity  is  limited, 
advance  notice  of  intent  to  attend, 
although  not  required,  is  requested  in 
order  to  assure  adequate  arrangements 
for  those  wishing  to  attend. 
Bruce  K.  Howard, 

Colonel,  Corps  of  Engineers.  Executive 
Secretary. 

(FR  Doc.  96-31408  Filed  12-10-96;  8:45  am] 
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DEPARTMENT  OF  EDUCATION 

[CFDA  No.:  84.235W] 

Special  Projects  and  Demonstrations 
for  Providing  Vocational  Rehabilitation 
Services  to  Individuals  With 
Disabilities;  Notice  Inviting 
Applications  for  New  Awards  for  Fiscal 
Year  (FY)  1997 

Purpose  of  Program:  To  provide 
financial  assistance  to  projects  for 
expanding  or  otherwise  improving 
vocational  rehabilitation  and  other  • 
rehabilitation  services  for  individuals 
with  disabilities,  es(>ecially  individuals 
with  the  most  severe  disabilities. 

Eligible  Applicants:  State  agencies; 
other  public  agencies  and  organizations, 
including  Indian  tribes;  and  nonprofit 
private  agencies  and  organizations. 

Deadline  for  Transmittal  of 
Applications:  March  18, 1997. 

Deadline  for  Intergovernmental 
Review:  May  19, 1997. 

Applications  Available:  December  11, 
1996. 

Available  Funds:  $2,958,000. 

Estimated  Range  of  Awards: 
$180.000— $220,000. 

Estimated  Average  Size  of  Awards: 
$200,000. 

Estimated  Number  of  Awards:  13-16. 

Note:  The  Department  is  not  bound  by  any 
estimates  in  this  notice. 

Maximum  Award:  In  no  case  does  the 
Secretary  make  an  award  greater  than 
$220,000  for  a  single  budget  period  of 
12  months.  The  Secretary  rejects  and 
does  not  consider  an  application  that 
proposes  a  budget  exceeding  this 
maximum  amount. 

Project  Period:  Up  to  36  months. 

Applicable  Regulations:  (a)  The 
Education  I>epartment  General 
Admijustrative  Regulations  (EDGAR)  in 
34  CFR  parts  74,  75,  77.  79,  80,  81,  82, 
and  85;  and  (b)  The  regulations  fortius    , 
program  in  34  CFR  parts  369  and  373. 
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Priorities 

Competitive  Preference  Priority 

The  competitive  preference  priority 
concerning  Empowerment  Zones  and 
Enterprise  Communities  in  the  notice  of 
final  priorities  for  this  program, 
published  in  the  Federal  Register  on 
December  9, 1994  (59  FR  63860), 
applies  to  this  competition] 

Under  34  CFR  75.105(c)(2)(i)  the 
Secretary  gives  preference  to 
applications  that  meet  the  following 
competitive  priority.  The  Secretary 
awards  10  bonus  points  to  an 
appUcation  that  meets  this  competitive 
priority  in  a  particularly  effective  way. 
These  bonus  points  are  in  addition  to 
any  points  the  application  earns  under 
the  selection  criteria  for  the  program: 

Competitive  Preference  Priority — 
Providing  Program  Services  in  an 
Empowerment  Zone  or  Enterprise 
Community 

Under  this  program  the  Secretary 
gives  competitive  preference  to 
applications  that — 

(1)  Propose  the  provision  of 
substantial  services  in  Empowerment 
Zones  or  Enterprise  Communities;  and 

(2)  Propose  projects  that  contribute  to 
the  strategic  plan  of  the  Empowerment 
Zone  or  Enterprise  Community  and  that 
are  made  an  integral  component  of  the 
Empowerment  Zone  or  Enterprise 
Community  activities. 

Under  this  program  a  project  is 
considered  to  be  providing  substantial 
services  if  a  minimum  of  51  percent  of 
the  persons  served  by  the  project  reside 
within  the  Empowerment  Zone  or 
Enterprise  Community. 

Invitational  Priorities  -      • 

Under  34  CFR  75.105(c)(1)  the 
Secretary  is  particularly  interested  in 
applications  that  meet  one  or  more  of 
the  following  invitational  priorities. 
However,  an  appUcation  that  meets  one 
or  more  of  these  invitational  priorities 
does  not  receive  competitive  or  absolute 
preference  over  other  applications: 

Invitational  Priority  1 — Projects  To 
Increase  Client  Choice 

Projects  that  emphasize  and 
demonstrate  effective  wajrs  to  increase 
the  choices  and  involvement  of  eligible 
clients  in  the  rehabilitation  process, 
including  the  selection  of  goals, 
services,  and  the  providers  of  vocational 
rehabiUtation  services. 

Invitational  Priority  2 — Programs  To 
Demonstrate  Early  Intervention 
Strategies 

Projects  that  provide  early 
intervention  in  providing  vocational 


rehabilitation  services  to  individuals 
with  chronic  and  progressive  diseases, 
including  HIV/ AIDS.  Projects  should 
demonstrate  the  utiUty  of  early 
intervention  in  providing  vocational 
evaluation,  training,  and  counseling 
services  to  develop  new  careers  and 
employment  or  to  improve  job  retention. 

Invitational  Priority  3 — Projects 
Focusing  on  Career  Advancement 

Projects  that  demonstrate  service 
delivery  models  that  further  high 
quality  employment  outcomes  for 
individuals  with  disabilities  by 
providing  services  to  ensure  that  those 
individuals  possess  the  knowledge  and 
skills  necessary  to  compete  for  jobs  with 
potential  for  career  advancement  and  by 
providing  services  to  improve  cjueer 
advancement  opportimitles  for 
individuals  who  are  employed. 

FOR  APPUCAT10NS  CONTACT:  Joyce  R. 
Jones,  U.S.  E>epartment  of  Education, 
600  Independence  Avenue,  S.W.,  Room 
3038  Switzer  Building,  Washington, 
D.C.  20202-2649;  or  call  (202)  205- 
8351. 

FOR  FURTHER  INFORMATION  CONTACT. 

Pamela  Martin  or  Alfreda  Reeves,  U.S. 
Department  of  Education,  600 
Independence  Avenue,  S.W.,  Room 
3314,  Switzer  Building,  Washington, 
D.C.  20202-2650.  Telephone:  (202)  205- 
8494  or  (202)  205-9361. 

Individuals  who  use  a 
telecommunications  device  for  the  deaf 
may  call  the  Federal  Information  Relay 
Service  (FIRS)  at  1-800-877-8339 
-  between  8  a.m.  and  8  p.m..  Eastern  time, 
Monday  through  Friday. 

Infcnmatlon  about  the  Department's 
funding  opportunities,  including  copies 
of  application  notices  for  discretionary 
grant  competitions,  can  be  viewed  on 
the  Department's  electronic  bulletin 
board  (ED  Board),  telephone  (202)  260- 
9950;  on  the  Internet  Gopher  Server  (at 
gopher://gcs.ed.gov/);  or  on  the  World 
Wide  Web  (at  http://gcs.ed.gov).  This 
information  can  also  be  viewed  on  the 
RehabiUtations  Services 
Administration's  electronic  bulletin 
board,  telephone  (202)  401-6147. 
However,  the  official  appUcation  notice 
for  a  discretionary  grant  competition  is 
the  notice  published  in  the  Federal 
Register. 

Authority.  29  U.S.C.  777a(a)(l). 

Dated:  December  4, 1996. 
Judidi  E.  Hemnanii, 

Assistant  Secretary  for  Special  Education  and 
Rehabilitative  Senrices. 
(FR  Doc.  96-31386  Filed  12-10-96;  8:45  am] 
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DEPARTMENT  OF  ENERGY 

Office  of  Anns  Control  and 
Nonprollferation  Policy;  Proposed 
Subsequent  Arrangemsnt 

AGENCY:  Department  of  Energy. 
ACTION:  Subsequent  arrangement. 

summary:  Pursiiant  to  Section  131  of  the 
Atomic  Energy  Act  of  1954,  as  amended 
(42  U.S.C.  2160).  notice  is  hereby  given 
pf  a  proposed  "subsequent 
arrangement"  under  the  Agreement  for 
Cooperation  in  the  Peaceful  Uses  of 
Nuclear  Energy  between  the  United 
States  of  America  and  the  European 
Atomic  Energy  Community 
(EURATOM)  and  the  Agreement  for 
Cooperation  between  the  Government  of 
the  United  States  of  America  and  the 
Government  of  Norway  concerning 
Peaceful  Uses  of  Nuclear  Energy. 

The  subsequent  arrangement  to  be 
carried  out  xmder  the  above-mentioned 
agreements  involves  approval  of  the 
foUowing  retransfer:  RTD/NO(EU)-62, 
for  the  transfer  of  two  irradiated  fuel 
segments  containing  293.1  grams  of  US- 
obUgated  enriched  uranium  with  5 
grams  of  the  isotope  U-235  (1.5% 
enrichment)  and  1.7  grams  of  plutonium 
from  EURATOM  to  Norway  for 
irradiation  in  the  frame  of  the  TPW 
progranune. 

In  accordance  with  Section  131  of  the 
Atomic  Energy  Act  of  1954,  as  amended, 
it  has  been  determined  that  this 
subsequent  arrangement  wlU  not  be 
inimioal  to  the  common  defense  and 
security. 

This  subsequent  arrangement  wiU 
take  effect  no  sooner  that  fifteen  days 
after  the  date  of  pubUcation  of  this 
notice. 

Dated:  December  6, 1996. 

For  the  Department  of  Energy. 
Edward  T.  Fei, 

Acting  Director,  International  Policy  and 
Analysis  Division,  Office  of  Arms  Control  and 
SonproUferation. 

[FR  Doc.  96-31423  Filed  12-10-96;  8:45  am] 
■UJNa  cooc  M«-oi-r 


Federal  Energy  Regulatory 
Commission 

[Dodiet  Na  CP97-6-001] 

Texas  Eastern  Transmission 
Corporation:  ANR  Pipeline  Company; 
Notlos  of  Petition  To  Amend 

December  5, 1996. 

Take  notice  that  on  December  3, 1996. 
Texas  Eastern  Transmission  Corp<wation 
(Texas  Eastern),  5400  Westheimer  Court. 
Houston.  Texas  770056-5310  and  ANR 
Pipeline  Company  (ANR),  500 
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Renaissance  Center,  Detroit.  Michigan 
48243.  filed  in  Docket  No.  CP97-5-001 
a  joint  petition  to  amend  the  order 
issued  October  30, 1996.  in  £)ocket  No. 
CP97-5-O00  pursuant  to  Section  7(b) 
and  Section  7(c)  of  the  Natural  Gas  Act 
for  permission  and  approval  to  abandon 
operations  and  maintenance  by  ANR, 
and  the  commencement  of  operations  • 
and  maintenance  by  Texas  Eastern,  of 
the  existing  Springboro  Meter  Station, 
all  as  more  fully  set  forth  in  the 
application  on  file  with  the  Commission 
and  open  to  public  inspection. 

It  is  stated  that  by  order  issued 
October  30. 1996.  ANR  was  authorized 
to  abandon  by  sale  to  Texas  Eastern  an 
undivided  50  percent  interest  in  its 
Sprin^ro  Meter  Station  located  in 
Warren  County,  Ohio,  and  Texas 
Eastern  was  authorized  to  acquire  such 
50  interest  in  ANR's  Sprin^ro  Meter 
Station.  The  October  30, 1996,  order 
also  reflected  that  ANR  would  continue 
to  operate  and  maintain  the  Springboro 
Meter  Station.  It  is  stated  that, 
subsequently,  Texas  Eastern's  customer 
to  be  served  through  Texas  Eastern's 
interest  in  the  fadlity,  and  the  only 
existing  firm  transportation  customer  at 
the  facility,  Cincinnati  Gas  &  Electric 
Co.,  requested  that  Texas  Eastern 
operate  the  Springboro  Meter  Station.  It 
is  further  stated  that  Texas  Eastern  and 
ANR  have  agreed  that  Texas  Eastern 
will  operate  and  maintain  the 
Springboro  Meter  Station. 

Any  person  desiring  to  be  heard  or  to 
make  any  protest  with  reference  to  said, 
petition  to  amend  should  on  our  before  ^ 
December  16. 1996.  file  with  the  Federal 
Energy  Regulatory  Commission, 
Washington.  D.C.  20426.  a  motion  to 
intervene  or  a  protest  in  accordance 
with  the  requirements  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.214  or  385.211) 
and  the  Regtilations  imder  the  Natural 
Gas  Act  (18  CFR  157.10).  AH  protests 
filed  with  the  Commission  will  be 
considered  by  it  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  the  protestants  parties 
to  the  proceeding.  Any  person  wishing 
to  become  a  party  to  a  proceeding  or  to 
participate  as  a  party  in  any  hearing 
therein  must  file  a  motion  to  intervene 
in  accordance  with  the  Commission's 
Rules. 

LekD-CMlwil. 

Seaetaiy. 

(PR  Doc  96-31392  Filed  12-10-96:  8:45  am] 
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[Docket  No.  CP97-115-000] 

WMtM^  Qas  Intsrstat*  Company; 
Notice  of  BaqiMst  Under  Blanket 
Authorization 

December  3, 1996. 

Take  notice  that  on  November  22. 
1996.  Western  Gas  Interstate  Company 
(WGI).  211  North  Colorado.  Midland. 
Texas  79701  filed  in  Docket  No.  CP97- 
115-000  a  request  pursuant  to  Sections 
157.205.  and  157.211  of  the 
Commission's  Regiilations  imder  the 
Natural  Gas  Act  (18  CFR  157.205  and 
157.211]  for  approval  and  permission  to 
construct  and  operate  a  two-inch  tap 
and  related  facilities  for  the  Gty  of 
Guymon.  Oklahoma  (Guymon).  under 
the  blanket  certificate  issued  in  Docket 
No.  CP82-44 1-000.  pursuant  to  Section 
7(c)  of  the  Natural  Gas  Act  (NGA).  all  as 
more  fully  set  forth  in  the  request  which 
is  on  file  with  the  Commission  and  open 
to  public  inspection. 

WGI  states  that  it  proposes  to  be 
authorized  under  its  bluiket  certificate, 
facilities  that  were  originally 
constructed  under  emergency  authority 
granted  in  Subpart  I  of  Part  284  of  the 
Commission's  regulations  in  Docket  No. 
EM96-5-000.  WGI  fiirther  states  that  it 
only  recently  acquired  its  interstate 
pipeline  system,  including  the  subject 
facilities,  firom  a  subsidiary  of  the 
Southern  Union  Company.  WGI  asserts 
that  at  the  time  it  acquired  these 
facilities.  WGI's  current  owner  was  not 
aware  that  the  company's  previous 
owner  had  failed  to  take  steps  to  secure 
appropriate  regulatory  approval  for  the 
tap.  or  that  service  through  these 
facilities  was  no  longer  authorized. 

WGI  indicates  that  deliveries  to 
Guymon  are  cvirrenUy  authorized  imder 
WGI's  Rate  Schedule  FT-N.  WGI  further 
indicates  that  peak  day  and  wnniml 
deliveries  are  125  Mcf  and  25,000  Mcf. 
respectively.  WGI  asserts  that  service  to 
Gujrmon  wiU  not  affect  service  to  any 
existing  firm  customer. 

Any  person  or  the  Commission's  Staff 
may,  within  45  days  after  the  issuance 
of  the  instant  notice  by  the  Commission, 
file  pursuant  to  Rule  214  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.214),  a  motion  to 
intervene  or  notice  of  intervention  and 
ptirsuant  to  Section  157.205  of  the 
Regulations  under  the  Natural  Gas  Act 
(18  CFR  157.205),  a  protest  to  the 
request.  If  no  protest  is  filed  within  the 
time  allowed  therefor,  the  proposed 
activities  shall  be  deemed  to  be 
authorized  effective  the  day  after  the 
time  allowed  for  filing  a  protest.  If  a 
protest  is  filed  and  not  withdravra  30 
days  after  the  time  allowed  for  filing  a 
protest,  the  instant  request  shall  be 


treated  as  an  application  for 

authorization  pursuant  to  Section  7  of 

the  Natural  Gas  Act 

UisD.CaalMU. 

Secntary. 

(FR  Doc.  96-31391  Filed  12-9-96;  8:45  am] 

■LUNG  COM  •717-ei-M 

[Docket  No.  ER97-644-000] 

Minnesota  Power  A  Light  Company; 
Notice  of  FHing 

December  5, 1996. 

Take  notice  that  on  October  21. 1996. 
Minnesota  Power  &  Light  Company 
(MP)  tendered  for  filing  a  report  of 
short-term  transaction  made  under  MP's 
market-based  tariff. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  N.E.,  Washington,  D.C. 
20426,  in  accordance  vsrith  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  18  CFR  385.214).  All  such  motions 
or  protests  should  be  filed  on  or  before 
December  13, 1996.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protesteints  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Lois  D.  CuImU. 
Secretary. 

(PR  Doc.  96-31478  Filed  12-10-96;  8:45  am] 
HUMQ  COOE  STIT-ei-M 

[DockM  Na  ER96-2658-001] 

IPC  Corporation;  Notice  of  Filing 

December  5, 1996. 

Take  notice  that  on  October  15,  1996, 
TPC  Corporation  tendered  for  filing  its 
Code  of  Conduct  in  compliance  with  the 
Commission's  September  30, 1996, 
order  issued  in  this  docket. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Sti^et,  NE.,  Washington,  DC  20426, 
in  accordance  with  Rules  211  and  214 
of  the  Commission's  Rules  of  Practice 
and  Procedure  (18  CFR  385.211  and  18 
CFR  385.214).  All  such  motions  or 
protests  should  be  filed  on  or  before 
December  13, 1996.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
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protestants  parties  to  the  proceeding. 

Any  person  wishing  to  become  a  party 

must  file  a  motion  to  intovene.  Copies 

of  this  filing  are  on  file  with  the 

Commission  and  are  available  for  public 

inspection. 

LoitD.CadMU. 

SecTBtaiy. 

(FR  Doc  96-31479  Filed  12-10-96;  8:45  am) 

■UMa,cooe  t7i7-ei-«i 

[DodWt  No.  CP96-492-002.  etaL] 

CNQ  Transmission  Corporation,  st  al.; 
Natural  Gas  CsrtMcals  HIings 

December  4, 1996. 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

1.  CNG  Transmission  Corporation 

[Docket  No.  CP96-t92-002] 

Take  notice  that  on  November  26, 
1996,  CNG  Transmission  Corporation 
(CNG],  445  West  Main  Street. 
Clarksburg.  West  Virginia  26301.  filed 
in  Docket  No.  CP96-492-001 ,  an 
amendment  to  its  pending  application 
in  Docket  No.  CP96-492-000  for  a 
certificate  of  public  convenience  and 
necessity,  pursuant  to  Section  7(c)  of  the 
Natural  Gas  Act,  to  construct  amd 
operate  facilities  for  the  transportation 
and  storage  of  natural  gas  on  a  firm 
basis.  Take  notice  also  that  on  October 
30, 1996.  CNG  filed  a  supplement  to  its 
pending  application  in  Docket  No. 
CP96— 492-000  requesting  authorization 
for  the  conversion  and  operation  of 
existing  salt  caverns  and  the 
construction  and  operation  of  new  salt 
caverns  for  the  storage  of  natural  gas  in 
interstate  commerce  at  the  Bath 
Petroleum  Storage  Inc.  (Bath  Petroleiun) 
site  in  Steuben  County,  New  York. 
CNG's  proposals  are  more  fully  set  forth 
in  the  amendment  and  supplement 
which  are  on  file  with  the  Federal 
Enfflgy  Regulatory  Commission 
(Commission)  and  open  to  public 
inspection. 

In  its  supplement,  CNG  requests 
authorization  for  Bath  Petroleum  to 
convert  and  operate  existing  salt  caverns 
(well  numbers  1,  3,  3,  6,  and  7)  at  the 
Bath  Petroleum  site  and  lease  storage 
capacity  to  CNG  for  natiual  gas  storage 
in  1997.  CNG  also  seeks  authorization 
for  Bath  Petroleum  to  construct  and 
operate  well  Numbers  9, 10, 11, 12,  and 
13,  and  to  lease  storage  capacity  in  these 
caverns  to  CNG  for  natural  gas  storage 
after  1998. 

CNG's  amendment  reflects  a  change 
in  the  pipe  diameter  of  the  TL-504 
pipeline,  changes  in  the  rates  associated 
with  this  project,  a  change  in  the  well 
niunbers  to  be  designated  for  natural  gas 


storage,  and  requests  appropriate 
authorization  for  additional  brine 
disposal  wells  associated  vfith  the 
developmmit  of  salt  covers  for  natural 
gas  storage. 

Comment  date:  December  26, 1996,  in 
accordance  with  the  first  paragraph  of 
Standard  Paragraph  F  at  the  end  of  this 
notice. 

2.  Northern  Natural  Get  Company 

[Docket  Na  CP97-121-000] 

Take  notice  that  on  November  25, 
1996,  Northern  Natural  Gas  CcHnpany 
(Northern),  1111  South  103rd  Street. 
Omaha,  Nebraska  68124,  filed  in  Docket 
No.  CP97-121-O00,  an  abbreviated 
application  pursuant  to  Section  7(b)  of 
the  Natural  Gas  Act  and  Part  157  of  the 
Commission's  Regulations,  for 
permission  and  approval  to  abandon  the 
Big  Lake  Compressor  Station  located  in 
R^an  County,  Texas,  all  as  more  fully 
set  forth  in  the  request  which  is  on  file 
with  the  Commission  and  open  to 
public  inspection. 

Northern  states  that  due  to  changes  in 
operating  conditions  on  the  Northern 
system,  the  proposed  abandonment  of 
natural  gas  compression  facilities  at  tbe 
Big  Lake  Compressor  St^on  will  not 
adversely  affect  Northern's  ability  to 
meet  current  service  obligations. 
Moreover,  Northern  says  the  proposed 
abandonment  of  facilities  will  not  result 
in  the  abandonment  of  service  to  any  of 
Northern's  existing  shippers. 

Comment  date:  December  26, 1996,  in 
accordance  with  Standard  Paragraph  F 
^  the  end  of  this  notice. 

3.  NorAm  Gas  Transmission  Company 

[Docket  No.  CP97-122-000] 

Take  notice  that  on  November  25, 
1996,  NorAm  Gas  Transmission 
Company  (NGT),  525  Milam, 
Shreveport,  Louisiana  71151  filed  in 
Docket  No.  CP97-122-000  a  request 
pursuant  to  Sections  157.205,  and 
157.211  of  the  Commission's 
Regulations  under  the  Natural  Gas  Act 
(18  CFR  157.205  and  157.211)  for 
approval  and  permission  to  construct 
and  operate  a  delivery  tap  for  ARKLA, 
a  distribution  division  of  NorAm  Energy 
Corporation  (ARKLA),  under  the  blanket 
certificate  issued  in  Docket  No.  CP82- 
384-000,  as  amended  in  Docket  No. 
CP82-384-001,  pursuant  to  Section  7(c) 
of  the  Natural  Gas  Act  (NGA).  all  as 
more  fully  set  forth  in  the  request  which 
is  on  file  with  the  Commission  and  open 
to  public  inspection. 

NGT  states  that  it  proposes  to 
construct  and  operate  a  new  two-inch 
delivoy  tap  on  NGT's  Line  )M-23  in 
Crittenden  County,  Arkansas  to  provide 
service  to  ARKLA.  NGX  further  states 


that  ARKLA  will  construct  the  four-inch 
meter  station  and  convey  it  to  NGT. 
NGT  indicates  that  it  will  own  and 
operate  the  tap,  first-cut  regulator  and 
meter.  NGT  asserts  that  the  estimated 
volumes  to  be  delivered  through  the 
above  facilities  are  5.760  MMBtu 
annually  and  10  MMBtu  on  a  peak  day. 
NGT  also  asserts  that  these  facilities  will 
be  constructed  at  a  cost  of  $2,435  of 
which  ARKLA  will  reimburse  NGT 
$1,538. 

Comment  date:  January  21. 1997.  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

4.  Nmthem  Natural  Gas  Company 

[Docket  No.  CP97-125-000I 

Take  notice  that  on  November  26, 
1996,  Northern  Natural  Gas  Company 
(Northlm).  1111  South  103rd  Street. 
Omaha.  Nebraskd^  68 124-1000,  filed  in 
Docket  No.  CP97-1 25-000  a  request 
pursuant  Sections  157.205(b)  and 
157.212  of  the  Commission's 
Regulations  under  the  Natiual  Gas  Act 
(18  CFR  157.205(b)  and  157.212)  to 
install  and  operate  a  new  delivery  point, 
located  in  Ochiltree  County,  Texas  to 
accommodate  interruptible  natiiral  gas 
deliveries  to  Midgard  Energy  Company 
(Midgard)  \mder  Northern's  blanket 
certificate  issued  in  Docket  No.  CP82- 
401-000  pursuant  to  Section  7  of  the 
Natural  Gas  Act.  all  as  more  fully  set 
forth  in  the  request  which  is  coi  file  with 
the  Commission  and  open  to  public 
inspection. 

Northern  states  that  it  requests 
authority  to  install  and  operate  the 
proposed  delivery  point  to 
accommodate  interruptible  natural  gas 
deliveries  to  Midgard  for  conunerci<d 
use  under  Northern's  currently  effective 
throughput  service  agreement(s). 
Northern  asserts  that  Midgard  has 
requested  the  proposed  delivery  point  to 
provide  compressor  fuel  and  starting  gas 
located  in  Ochiltree  County,  Texas. 

Northern  states  that  the  proposed 
voliunes  that  would  be  delivered  to 
Midgard  at  the  proposed  delivery  point 
are  2.000  MMBtu  on  a  peak  day  and 
500.000  MMBtu  on  an  annual  basis. 
Northern  estimates  a  cost  of  $11,600  for 
installing  the  proposed  delivery  point.  It 
is  stated  that  Midgard  would  reimburse 
Northern  for  the  total  cost  of  installing 
the  delivery  point. 

Comment  date;  January  21, 1997,  in 
accordance  with  Standaid  Paragraph  G 
at  the  end  of  this  notice. 

5.  Columbia  Gas  Transmission 
Corporation 

[Docket  No.  CP97-127-000) 

Take  notice  that  on  November  22. 
1996.  Columbia  Gas  Transmission 
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Coiporation  (Columbia),  1700 
MacCorkle  Avenue,  S.E..  Charleston. 
West  Virginia  25325-1273.  filed  in 
Docket  No.  CP97-1 27-000  an 
application  pursuant  to  Section  7(b)  of 
the  Natural  Gas  Act  for  permission  and 
approval  to  abandon  certain  certificated 
faiidlities  by  sale.  In  addition,  Colimibia 
requests  an  order  declaring  that  upon 
and  after  approval  for  the  aband(Hmient, 
the  subject  fodlities  are  and  Mdll  be 
exempt  from  Commission  jurisdiction 
under  the  Natiiral  Gas  Act  as  gathering 
facilities,  all  as  more  fully  set  forth  in 
the  application  on  file  with  the 
Commission  and  open  to  public 
inspection. 

Colimibia  states  that  the  sale  of  these 
certificated  facilities  is  an  integral  part 
of  Columbia's  plan  to  sell  the  majority 
of  its  gathering  facilities  in  order  to 
expedite  Colimibia's  full  unbimdling  of 
rates  and  services  as  required  under 
Order  No.  636.  Columbia  states  that  the 
sale  of  its  gathering  facilities,  including 
the  certificated  facilities,  will  allow 
Columbia  to  cease  providing  gathering 
services  and  to  mitigate  costs.  Columbia 
further  states  that  it  intends  to  sell  the 
gathering  facilities  (divided  into 
eighteen  designated  geographic  groups 
for  descriptive  purposes),  located  in 
Ohio,  Pennsylvania,  West  Virginia  and 
Maryland.  In  addition,  Columbia  states 
that  of  the  eighteen  designated  systems, 
all  facilities,  with  the  exception  of  a 
portion  of  the  system  committed  for  sale 
at  net  book  value  to  Mountaineer  Gas 
Company  (Mountaineer),  will  be  offered 
for  sale  by  public  auction.  Specifically, 
Coltmibia  states  that  it  proposes  to 
abandon  by  sale  the  certificated 
facilities  consisting  of  approximately 
189.7  miles  of  various  sized  pipeline 
and  the  225  horsepower 
McClellandtown  compressor  station.  In 
addition,  Columbia  proposes  to  abandon 
the  points  of  delivery  as  identified  in 
Exhibit  T  to  the  application  which 
consists  of  139  town  border  stations  and 
4,081  mainline  consumers.  Also 
requested  is  the  authorization  needed  to 
abandon  five  points  of  exchange  with 
CNG  Transmission  Corporation  imder 
Columbia's  Rate  Schedules  X-35  and 
X-84,  all  of  which  are  served  fiom  the 
certificated  facilities  and  noncertificated 
gathering  facilities  to  be  sold. 

It  is  stated  that  the  subject  Docket  No. 
CP97-1 27-000  is  related  to  and  is  being 
filed  concurrently  with  a  partial 
settlement  in  Coliunbia's  pendiaf 
Section  4  rate  proceeding  in  Docket  No. 
RP95-408,  et  al.  (Settlement),  which 
resolves  all  issues  related  to  the 
unbundling  of  gathering  costs  and 
services. 

Columbia  states  that  the  certificated 
Cacilities  proposed  to  be  abandoned  by 


public  auction  and  sale  are  currraitly 
functioning  as  gathering  facilities  and 
are  an  integral  part  of  the  geographic 
gathering  groups  to  be  auctioned  and 
sold.  Coliimbia  states  that  the 
purchasing  parties  are  generally 
unknown  at  this  time.  Columbia  further 
states  that  Moimtaineer  is  purchasing 
certain  of  the  facilities  in  West  Virginia, 
and  a  bid  has  been  accepted  (subject  to 
certain  contingencies)  whereby 
Somerset  Exploration  Corporation  Mdll 
purchase  certain  of  the  facilities  located 
in  Pennsylvania.  Columbia  states  that  as 
a  condition  of  the  sale,  Columbia  will 
require  the  purchasers  of  the  gathering 
facilities  to  continue  to  provide 
Columbia's  gathering  cvistomers  with 
gathering  service  on  an  open  access, 
non-juiisdictional  basis  and  to  charge, 
during  a  period  of  up  to  two  years,  no 
more  than  the  rates  specified  in  thfr 
Settlement. 

Colimibia  maintains  that  approval  of 
this  proposal  will  allow  Columbia  to 
focus  on  its  primary  businesses  of 
interstate  gas  transportation  and  storage. 
Columbia  further  maintains  that  the 
auction  and  sale  of  these  gathering 
facilities  will  further  result,  ultimately, 
in  reduced  cost«  for  Columbia's 
customers  through  reduction  in 
operation  and  maintenance  costs.  In 
addition,  Columbia  states  that  it  will 
credit  the  net  proceeds  from  the  sale  of 
the  gathering  facilities  to  reduce  its 
customers'  cost  responsibility  in 
accordance  with  the  Settiement.  Finally, 
as  reflected  in  the  Settlement,  Columbia 
states  that  the  respective  purchasers  of 
Columbia's  gathering  fadUties  will  be 
obligated  to  continue  to  provide  service 
to  Columbia's  gathering  customers  on  an 
open-access  basis  and  to  charge  rates 
not  to  exceed  the  gathering  rates 
established  by  the  Settlement  for  a 
period  of  up  to  two  years  from  the  date 
of  purchase,  but  not  beyond  January  31, 
2000. 

Columbia  advises  that  it  has  provided 
notice  of  the  sale  via  press  releases  to 
newspapers  and  trade  journals  and  has 
posted  notice  of  the  sale,  including 
maps  of  the  afiiected  fadlities,  on  its 
electronic  bulletin  board  which  is 
accessible  through  the  Internet  (World 
Wide  Web)  at  http:// 
www.Columbiaenergy.com/sale,  and 
Columbia  is  now  in  the  process  of 
accepting  and  evaluating  bids  for  the 
gathering  systems  by  geographic  area. 

In  addition,  Columbia  states  that  of 
the  approximately  3,332  miles  of 
pipeline  being  auctioned,  many  of  the 
fadlities  were  not  certificated  because 
of  their  location  and  function.  Only 
189.7  miles  of  pipeline  and  one  of  the 
eight  compressor  stations  (the  225 
horsepower  McClellandtown 


compressor  station),  totaling  1,317 
horsepower,  in  the  eighteen  gathering 
groups  have  ever  been  certificated.  The  - 
certificated  lines  and  the  compressor 
station  proposed  for  sale  are  primarily 
functionalized  on  Columbia's  books  of 
account  as  transmission  and  storage 
fodlities  except  for  8.3  miles  of  pipeline 
currently  functionalized  as  gathering. 
However,  Columbia  states,  that  onee 
these  facilities  have  been  sold,  these 
lines  and  stations  will  perform  a^non- 
jurisdictional  gathering  function. 

Comment  date:  December  26. 1996,  in 
accordance  with  Standard  Paragraph  F 
at  the  end  of  this  notice. 

6.  Natural  Gas  Pipeline  Company  of 
America 

(Docket  No.  CP97-132-OOOJ 

Take  notice  that  on  November  27, 
1996,  Natural  Gas  Pipeline  Company  of 
America  (Natural),  701  East  2nd  Street, 
Lombard,  Illinois  60148,  filed  an 
application  pursuant  to  Section  7(b)  of 
the  Natural  Gas  Act  and  Part  157  of  the 
Commission's  Regulations  for  an  order 
granting  permission  and  approval  to 
abandon  a  firm  transportation  service 
for  Chevron  Chemical  Company 
(Chevron  Chemical)  performed  under 
Natural's  Rate  Schedule  X-139, 
authorized  in  Docket  No.  CP85-347,  as 
amended.  The  application  is  on  file 
with  the  Commission  and  open  to 
public  inspection. 

Natural  states  that  said  transportation 
service  was  effeded  by  Chevron  U.S.A., 
Inc.  (Chevron  U.S.A.),  a  producer, 
tendering  gas  it  produced  in  West 
Cameron  Blod^s  532,  533  and  534, 
o&hore  Louisiana  for  Chevron         ^ 
Chemical's  account  at  existing 
interconnections  between  Chevron 
U.S.A.  and  Stingray  Pipeline  Company 
(Stingray).  Pursuant  to  a  gas 
transportation  agreement  between 
Natural  and  Chevron  Chemical  dated 
September  26, 1977  (Agreement),  as 
amended  on  January  11. 1985,  Natural 
transported  through  its  capacity  in 
Stingray  up  to  3,750  Mcf  of  natural  gas 
per  day  for  Chevron  Chemical  to  an 
onshore  interconnection  between 
Natural  and  Stingray  located  in 
Cameron  Parish,  Louisiana  (Holly 
Beach).  From  Holly  Beach,  Natural   " 
further  transported  the  gas  to  an 
"interconnedion  with  Koch  Gateway 
Pipeline  Company  at  the  Texaco  Henry 
Plant  in  VermiUon  Parish,  Louisiana  for 
ultimate  delivery  to  Chevron  Chemical. 

Natural  states  that  by  a  letter 
agreement  dated  November  12, 1996, 
Natural  and  Chevron  Chemical  agreed  to 
terminate  the  Agreement,  as  amended, 
as  of  December  1, 1996. 
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Comment  date:  December  26, 1996,  in 
accordance  with  Standard  Paragraph  F 
at  the  end  of  this  notice. 

7.  Quaetar  Pipeline  Company 

[Docket  No.  0797-133-000] 

Take  notice  that  cm  November  29, 
1996,  Questar  Pipeline  Company 
(QuestAr),  79  South  State  Street,  Salt 
Lake  Qty,  Utah  84111,  filed  in  Docket 
No.  CP97-1 33-000  a  request  pursuant  to 
Sections  157.205, 157.212  and  157.216 
of  the  Commission's  Regulations  imder 
the  Natural  Gas  Act  (18  CFR  157.205, 
157.212  and  157.216)  for  authorization 
to  abandon  existing  metering  and 
regulating  (M&R)  bdlities  and  to  install 
replacement  M&R  facilities  for  the 
purpose  of  increasing  deUvery  capacity 
to  Mountain  Fuel  Supply  Company 
(MFS),  Questar's  local  distribution 
company  affiliate,  at  the  existing  Gooldn 
Tap  delivery  point  located  in 
Sweetwater  County,  Wyoming,  under 
Questar's  blanket  certificate  issued  in 
Docket  No.  CP82-491-000  pursuant  to 
Section  7  of  the  Natural  Gas  Act,  all  as 
more  fully  set  forth  in  the  request  that 
is  on  file  with  the  Commission  and  open 
to  public  inspection. 

Questar  explains  that  the  dty  of  Rock 
Springs,  Wyoming  is  experiencing 
substantial  growth  in  the  vicinity  of  the 
Gooldn  Tap  delivery  point.  Questar 
states  that  as  a  result  of  the  continuing 
growth  in  residential  hook-ups,  the 
existing  MftR  faciUties  are  too  small  to 
service  the  capacity  demands  required 
by  the  MFS  distxibution  system.  Questar 
explains  that  to  continue  providing 
reliable  customer  service  to  MFS, 
Questar  must  install  replacement  M&R 
facilities  of  greater  capacity  at  the 
Gookin  Tap  delivery  point  to  satisfy  the  . 
increasing  MFS  customer  demand. 

It  is  stated  that  the  existing  M&R 
fiaciUties,  proposed  to  be  replaced, 
comprise  a  4-inch  meter,  two  1-inch 
regulator  banks  and  appurtenant 
facilities  contained  in  a  4-foot  by  6-foot 
skid-mouiited  meter  building,  llie  <-' 
replacement  M&R  facilities  would " 
include  a  6-inch  turbine  meter,  two  2- 
inch  regulator  banks,  a  filter  and  related 
valves,  telemetry  and  station  piping 
housed  in  a  6-foot  by  6-foot  skid- 
mounted  m^er  building.  In  addition, 
Questar  proposes  to  replace 
^proximately  35  feet  of  1-inch 
diameter  pipeline  with  2-inch  diameter 
pipeline  extending  from  a  block  valve 
on  Questar's  Jurisdictional  Lateral  U.L.) 


No.  4  to  the  Gookin  Tap  delivery  point 
site.  Questar  states  that  the  35  feet  of 
replacement  pipeline  will  be  installed 
within  Questar's  existing,  previously- 
disturbed  ).L.  No.  4  right-of-way. 
Questar  states  that  the  estimated  cost  to 
install  the  replacemmt  M&R  faciUties  is 
S35,200  and  that  the  replacement  of  the 
Gookin  Tap  M&R  facilities  will  have  no 
effect  on  the  existing  environment. 

Questar  further  states  that  the  current 
Gookin  Tap  delivery  point  meter  can 
deliver  up  to  9,000  standard  c\ibic  feet 
(Scf)  per  hour,  or  approximately  229 
Dekadieims  (Dth)  per  day,  ^^lile  the 
proposed  replacement  deUvery  point 
facilities,  described  above,  will  be 
capable  of  delivering  up  to  100,000  Scf 
per  hour  or  approximately  2349  Dth  per 
day.  Questar  states  that  it  has  sufficient 
pipeline  capacity  to  increase  firm 
deliveries  at  the  Gookin  Tap  deUvery 
point  without  detriment  or  disadvantage 
to  Questar's  other  customers. 

Comment  date:  January  21, 1997,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

Standard  Paragraphs 

F.  Any  person  desiring  to  be  heard  or 
make  any  protest  with  reference  to  said 
filing  should  on  or  before  the  comment 
date  file  with  the  Federal  Energy 
R^ulatmy  Commission,  888  First 
Street,  N.E.,  Washington,  D.C.  20426,  a 
motion  to  intervene  or  a  protest  in 
accordance  with  the  requirements  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.211  and 
385.214)  and  the  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.10).  All 
protests  filed  with  the  Commission  will 
be  considered  by  it  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  the  protestants  parties 
to  the  proceeding.  Any  person  wishing 
to  become  a  party  to  a  proceeding  or  to 
participate  as  a  party  in  any  hearing 
therein  mv(st  file  a  motion  to  intervene 
in  accordance  with  the  Commission's 
Rules. 

Take  further  notice  that,  pursuant  to 
the  authority  contained  in  and  subject  to 
jurisdiction  conferred  upon  the  Federal 
Energy  Regulatory  Commission  by 
Sections  7  and  15  of  the  Natural  Gas  Act 
and  the  Commission's  Rules  of  Practice 
and  Procedure,  a  hearing  will  be  held 
without  further  notice  before  the 
'  Commission  or  its  designee  on  this 
filing  if  no  motion  to  intervene  is  filed    , 
witldn  the  time  required  herein,  ifthe 


Commission  on  its  own  review  of  the 
matter  finds  that  a  grant  of  the 
osrtificate  is  required  by  the  public 
convenience  and  necessity.  If  a  motion 
for  leave  to  intervene  is  timely  filed,  or 
if  the  Commission  on  its  own  motion 
beheves  that  a  formal  hearing  is 
required,  further  notice  of  such  hearing 
will  be  duly  given. 

Under  the  procedure  herein  provided 
for,  unless  otherwise  advised,  it  will  be 
unnecessary  for  the  applicant  to  appear 
or  be  represented  at  the  hearing. 

G.  Any  person  or  the  CcHnmissicHi's 
staff  may,  within  45  days  after  the 
issuance  of  the  instant  notice  by  the 
Commission,  file  pursuant  to  Rule  214 
of  the  Conmiission's  Procedural  Rules 
(18  CFR  385.214)  a  motion  to  intervene 
or  notice  of  intervention  and  pursuant 
to  Section  157.205  of  the  R^ulations 
under  the  Natural  Gas  Act  (18  CFR 
157.205)  a  protest  to  the  request.  If  no 
protest  is  filed  within  the  time  allowed 
therefore,  the  proposed  activity  shall  be 
deemed  to  be  authorized  effective  the 
day  after  the  time  allowed  for  filing  a 
protest.  If  a  protest  is  filed  and  not 
withdrawn  within  30  days  after  the  time 
allowed  for  filing  a  protest,  the  instant 
request  shall  be  treated  as  an 
application  for  authorization  pursuant 
to  Section  7  of  the  Natural  Gas  Act 
LotaD.CadMll. 
Secretary. 

(PR  Doa  96-31452  Filed  12-10-46;  8:45  am] 
BHJJNQ  COM  snr-et-p 


Notica  of  Cases  Fllwl  WKh  th«  OfflM 
of  Hsarings  and  Appaaia;  Waak  of 
Novambar  11  Through  Novambar  15, 
1996 

During  the  Week  of  November  11 
through  November  15, 1996,  the  appeal 
listed  in  this  Notice  was  filed  with  the 
Office  of  Hearings  and  Appeals  of  the 
Department  of  Energy. 

Any  person  who  will  be  aggrieved  by 
the  DOE  action  sought  in  this  case  may 
file  written  comments  on  the  appeal 
within  ten  days  of  publication  of  this 
Notice  or  the  date  of  receipt  of  actual 
notice,  whichever  occurs  first  All  such 
commmts  shall  be  filed  with  the  Office 
of  Hearings  and  Appeals,  Department  of 
Energy,  Washington,  DC  20585rO107. 

Dated:  December  4, 1996. 
George  B.  Bmnay, 
Director,  Office  (^Hearings  and  Appeals. 


,,----^,, 
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List  of  Cases  Received  by  the  Office  of  Hearinqs  and  Appeals 

(Week  of  November  11  through  Novemberl  5,  19961 


Dale 

Neme  and  location  of  applicant 

Case  No. 

Type  o<  submission 

11/13«6 

James  H.  Stehhings.  Napervle.  ttnois 

VFA-oa42 

Appeal  of  an  Information  Request  Denial.  If  granted:  The  April 
19.  1996  Freedom  of  Infonnation  Request  Denial  issued  by 
the  Argonne  Area  Office  would  be  rescinded,  and  James  H. 
Stsbbings  would  receive  access  to  certain  Department  of 

Energy  mformatran. 

(FR  Doc.  9&-31419  Filed  12-1&-96;  8:45  am] 
■uate  oooc  Mae-ot-r 


Notlc*  of  Issuance  of  DecMons  and 
Ordsrs  by  the  Offlcs  of  Hesrtngs  and 
Appeals;  Week  of  October  21  Ptrough 
Oelbbsr  25, 1996 

During  the  week  of  October  21 
through  October  25. 1996,  the  decisions 
and  orders  summarized  below  were 
issued  with  respect  to  appeals, 
applications,  petitions,  or  other  requests 
filed  with  the  Office  of  Hearings  and 
Appeals  of  the  Department  of  Energy. 
The  following  simmiary  also  contains  a 
list  of  submissions  that  were  dismissed 
by  the  Office  of  Hearings  and  Appeals. 

Copies  of  the  full  text  of  these 
decisions  and  orders  are  available  in  the 
Public  Reference  Room  of  the  Office  of 
Hearings  and  Appeals,  Room  lE-234, 
Forrestal  Building,  1000  Independence 
Avenue.  S.W.,  Washington.  D.C.  20585- 
0107.  Monday  through  Friday,  between 
the  hours  of  1:00  p.m.  and  5:00  p.m.. 
except  fisderal  holidays.  They  are  also 
available  in  Energy  Management:     , 
Federal  Energy  Guidelines,  a 
commercially  published  loose  leaf 
reporter  system.  Some  decisions  and 
orders  are  available  on  the  Office  of 
Hearings  and  Appeals  World  Wide  Web 
site  at  http://www.oha.doe.gov. 

Dated:  Decamber  4, 1996. 
GeoigB  B.  Braznay, 

Director.  Office  of  Hearings  and  Appeals. 

Dedsaon  List  No.  4 

Week  of  OctobCT  21  through  October 
25.1996 

AppeaJa 

Perkins  Coie.  10/25/96  VFA-0221 

The  law  firm  of  Periuns  Coie  filed  an 
Appeal  from  a  determination  issued  to 
it  on  August  20, 1996  by  the  Bonneville 
Power  Administration  (BPA)  of  the 
Department  of  Energy  (DOE).  In  that 
determination,  BPA  denied  in  part 
Perkins  Coie's  request  for  information 
filed  imder  the  Freedom  of  Information 
Act  (FOIA).  In  its  Appeal,  Perkins  Coie 
challenged  BPA's  application  of 
Exemption  5  to  three  requested 
docimients  in  dispute  and  requested 


that  the  DOE  direct  BPA  to  release  the 
documents.  In  considering  the  Appeal, 
the  Office  of  Hearings  and  Appeals 
foimd  that  BPA  properly  appUed  the 
threshold  requirements  of  Exemption  5 
to  the  requested  docimients  at  issue,  and 
that  there  was  no  public  interest  in  its 
release.  However,  the  Office  of  Hearings 
and  Appeals  remanded  this  Appeal  to 
BPA  to  issue  a  new  determination, 
either  releasing  reasonably  segregable 
factual  material  or  explaining  the 
reasons  for  withholding  any  factual 
material  contained  in  the  documents. 
Therefore,  the  Departinent  of  Energy 
granted  Perkins  Coie's  Appeal. 

Radian  International.  10/21/96  VFA- 
0220 
The  Department  of  Energy  (DOE) 
issued  a  Decision  and  Order  (D&O) 
denying  a  Freedom  of  Information  Act 
(FOIA)  Appeal  that  was  filed  by  Radian 
Intematioiial.  In  its  Appeal,  Radian 
requested  that  we  review  a 
determination  issued  by  the  Oak  Ridge 
Operations  office  that  certain 
documents  were  not  "agency  records"    . 
and  «vere  therefore  not  subject  to  release 
under  the  FOIA.  Radian  also  expanded 
the  scope  of  its  original  request  to 
include  additional  doctiments.  In  the 
Decision,  the  OHA  found  that  the 
documents  in  question  were  not  agency 
records,  and  that  a  FOIA  appeal  is  nqt 
the  appropriate  venue  for  die 
consideration  of  an  initial  request  fw 
documents.  The  OHA  therefore 
remanded  Radian's  request  for 
additional  documents  to  the  Oak  Ridge 
Office  for  processing  under  the  FOIA, 
and  denied  Radian's  appeal  of  Oak 
Ridge's  original  determination. 

Personnel  Security  Hearing 

Pittsburgh  Naval  Reactors  Office,  10/24/ 
96.  VSO-0103 
A  Hearing  Officer  from  the  Office  of 
Hearings  and  Appeals  issued  an 
Opinion  regarding  the  eligibility  of  an 
individual  for  access  authorization 
under  the  provisions  of  10  C.F.R.  Part 
710.  After  carefully  considering  the 
record  of  the  processing  in  view  of  the 
standards  set  forth  in  Part  710,  the 
Hearing  Officer  foimd  that:  (i)  the 
individual  has  a  history  of  abuse  of 


illegal  drugs;  (ii)  the  individual 
provided  false  information  to  the  DOE; 
(iii)  the  acts  of  the  individual  tend  to 
show  that  the  individual  is  not  honest, 
reliable,  or  trustworthy;  and  (iv)  the 
DCffi's  security  concerns  regarding  these 
behaviors  were  not  overcome  by 
evidence  mitigating  the  derogatory 
information  underlying  the  DOE's 
charges.  Aocordingly,  the  Hearing 
Officer  found  that  the  individual's 
access  authorization  should  not  be 
granted. 

Requests  for  ExceptioQ 

/.  Enterprises,  Inc..  10/24/96,  VEE-0027 

J.  Enterprises.  Inc.  filed  an 
Application  for  Exception  from  the 
requirement  that  it  file  Form  EIA-782B, 
the  "Reseller/Retailer's  Monthly 
Petroleum  Product  Sales  Report."  The 
DOE  found  that  the  firm  was  not 
affected  by  the  reporting  requirement  in 
a  manner  different  from  other  similar 
firms,  and  consequenUy  was  not 
experiencing  a  special  hardship, 
inequity;  or  unfair  distribution  of 
burdens.  Accordingly,  the  firm's 
Application  for  Exception  was  denied. 

Oil  Products.  Inc.,  10/21/96,  VEE-0023 

Oil  Products.  Inc.  filed  an  Application 
for  Exception  from  the  Energy 
Information  Administration  requirement 
that  it  file  Form  EIA-782B.  the 
"Resellers'/Retailers'  Monthly 
Petroleum  Product  Sales  Report."  In 
considering  Oil  Product's  request,  the 
DOE  found  that  the  firm  was  not 
experiencing  a  serious  hardship  or  gross 
inequity.  Accordingly,  exception  relief 
was  denied. 

Interlocutory  Order 

Meta,  Inc..  10/23/96,  VWZr-0007 

A  Hearing  Officer  &t)m  the  Office  of 
Hearings  and  Appeals  denied  a  Motion 
to  Dismiss  filed  by  Maria  Elena  Torano 
^Associates.  Inc.  (META).  In  its  Motion. 
META  sought  the  dismissal  of  a 
complaint  filed  by  C.  Lawrence  Comett 
(Comett)  under  the  DOE's  Contractor 
Employee  Protection  Program,  10  C.F.R. 
Part  708.  META  alleged  that  Comett's 
complaint  failed  to  state  an  actionable 
claim.  Specifically.  META  asserted  that 
Comett  failed  to  make  a  protected 
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disclosure  undei  Pait  708  since  the 
inftmnation  contained  in  his  alleged 
disclosures  was  already  known  by  DOE 
or  META  and  that  information  disclosed 
did  not  involve  any  substantial  and 
specific  threats  to  health  and  safety.  The 
Hearing  Officer  held  that,  under  Put 
708,  a  disclosure  need  not  consist  of 
unique  information  that  is  unkno%vn  to 
the  recipient  Further,  the  Hearing 
Officer  found  that  a  disclosure,  to  be 
protected  under  Part  708,  need  not  in 
fact  involve  a  substantial  and  specific 
danger  to  employees  or  public  health 
and  safety  as  long  as  individual  making 
the  disclosure  in  good  faith  believes  that 
the  disclosure  concerns  a  substantial 


and  specific  danger.  The  Hearing  Officer 
also  foimd  that  the  question  regarding 
Comett's  beliefs  was  a  factual  matter. 
Consequently,  the  Hearing  Officer 
denied  the  Motion. 

Refimd  Application 

Steuben  CO.  Farm  Bureau.  10/21/96. 
BF272-97912 
The  DOE  issued  a  Decision  and  Order 
conconing  one  Application  for  Refund 
filed  by  Steuben  Co.  Farm  Biireau  in  the 
Subpart  V  crude  oil  overcharge  refund 
proceeding.  The  DOE  determined  that 
Steuben  Co.  Farm  Bureau  was  not 
entitled  to  a  refund  since  it  had  filed  a 
Retailer's  Escrow  Settlement  Claim 


Form  and  Waiver.  In  this  filing,  Steuben 
Co.  Farm  Bureau  requested  a  Stripper 
Well  refund  from  the  Retailers'  escrow, 
thereby  waiving  its  right  to  a  Subpart  V 
crude  oil  refund.  Accordingly,  the  DOE 
denied  the  Application  for  Refund.  * 

Refund  AppUcatioiis 

The  Office  of  Hearings  and  Appeals 
issued  the  following  Decisions  and 
Orders  concerning  refund  applications, 
which  are  not  siunmarized.  Copies  of 
the  full  texts  of  the  Decisions  and 
Orders  are  available  in  the  Public 
Reference  Room  of  the  Office  of 
Hearings  and  Appeals. 


Aline  Manita,  et  al 

Atlantic  Richfield  Co./Jerair  Panosian  ....... 

Atlantic  Richfield  Co./Ron's  ARCO 

Beaver  Valley  Builders  Supply,  Inc.,  et  al 

Crude  Oil  Supple  Ref  Dirt _ , 

Holstein  Coop  Elevator,  et  al , 

Ruth  K.  Maitinek  

W.E  Bartholw  &  Son  Const,  et  al  . 


RF272-94S40 

10/23/96 

RF304-15505 

10/24/96 

RF304-15506 

10/24/96 

RF272-95100 

10/24/96 

RB2 72-00092 

10/23/96 

RG272-6 

10/23/96 

RJ272-24 

10/24/96 

RK272-O1406 

10/21/96 

Dismissals 


The  following  submissions  were  dismissed. 


Name 


Craig  W.  Anderson  .»....« 

Craid  W.  Anderson  

Lx>yd  Jones  WeN  Service 


Case  No. 


VF/MCOT 
VFA-0212 
RF272-965G1 


[FR  Doc  96-31418  Filed  12-10-96;  8:45  am] 

■■4JNQ  COM  tiro  (n  r 


Notice  of  Issuance  of  Decisions  and 
Orders  by  the  Offlee  of  Hearings  and 
Appeals;  Week  of  NoMmber  11 
Through  November  15, 1996 

During  the  week  of  November  11 
through  November  15, 1996,  the 
decisions  and  orders  simunarized  below 
were  issued  with  respect  to  appeals, 
appUcations,  petitions,  or  othw  requests 
filed  with  the  Office  of  Hearings  and 
Appeals  of  the  Department  of  Energy. 
The  following  summary  also  contains  a 
list  of  submissions  that  were  dismissed 
by  the  Office  of  Hearings  and  Appeals. 

Copies  of  the  full  text  of  these 
decisions  and  orders  are  available  in  the 
Public  Reference  Room  of  the  Office  of 
Hearings  and  Appeals,  Room  lE-234, 
Forrestal  Building,  1000  Independence 
Avenue,  S.W.,  Washington,  D.C  20585- 
0107,  Monday  through  Friday,  between 
the  hours  of  1:00  p.m.  and  5:00  p.m., 
except  federal  hoUdays.  They  are  also 
available  in  Energy  Management: 
Federal  Energy  Guidelines,  a 
commercially  published  loose  leaf 
reporter  system.  Some  decisions  and 
orders  are  available  on  the  Office  of 


Hearings  and  Appeals  World  Wide  Web 
site  at  http://www.oha.doe.gov. 

Dated:  December  4, 1996. 
George  B.  Breznay, 
Director.  Offlee  of  Hearings  and  Appeals. 

Decision  List  No.  7 

Week  of  November  11  through 
November  15, 1996. 

Appeals 

Nathaniel  Hendricks.  11/13/96.  VFA- 
0229 

The  OHA  denied  an  appeal  of  a 
Freedom  of  Information  determination 
issued  by  the  Chicago  Operations  Office 
(COO).  Previously,  the  OHA  had 
remanded  to  COO  a  request  by  the 
appellant  so  that  COO  could  search  for 
responsive  documents  concerning  five 
specific  events  that  occmred  in  Gbicago 
in  the  1940's.  The  appellant  conjectured 
that  the  events  were  connected  with 
Manhattan  Prefect  When  COO 
responded  that  it  cotild  find  no 
responsive  documents,  the  appellant 
claimed  that  COO  had  not  condticted  an 
adequate  search.  The  OHA  questioned 
persoimel  at  COO  about  the  search,  and 
determined  that  there  had  been  a  search 
reasonably  calculated  to  uncover 


requested  documents.  Consequently,  the 
OHA  denied  the  appeaL 

Peraonnel  Security  Hearings 

Albuquerque  Operations  Office.  11/14/ 
96.  VSO-0102 

A  Hearing  Officer  of  the  Office  of 
Hearings  and  Appeals  issued  an  opinion 
concerning  the  continued  eUgibility  of 
an  individual  for  access  authorization 
under  10  CF.R.  Part  710,  "Criteria  and 
Procedures  for  Determining  EUgibility 
for  Access  to  Classified  Matter  or 
Special  Nuclear  Material."  After 
considering  the  record  in  view  of  the  ' 
standards  set  forth  in  Part  710,  the 
Hearing  Officer  found  that  the 
information  presented  by  the  DOE  with 
respect  to  the  individual's  positive  drug 
test  for  marijtiana  use  was  sufficient  to 
raise  a  substantial  concern  that  the 
individual  may  be  a  frequent 
recreational  user  of  that  drug  and  to 
support  a  denial  of  access  authorizati<m 
pursuant  to  10  C.F.R.  710.8(k).  The 
Hearing  Officer  also  found  that  the 
individual  had  failed  to  present 
sufficient  evidence  to  support  his 
assertion  that  his  marijiiana  use  was 
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Umited  to  one  oocasian  in  recent  yBais. 
As  a  result,  the  Hearing  Officer  found 
that  the  evidence  of  rehabilitation  and 
refiannation  was  insufficient  to  mitigate 
the  concerns  raised  by  the  positive  drug 
test  Finally,  the  Hearing  Officer  found 
that  conflicting  statements  concerning 
drug  use  made  by  the  individual  to  his 
drug  counselor  and  to  DOE  security 
personnel  were  sufficient  to  support  a 
denial  of  access  authorization  pursuant 
to  10  C.F.R.  710.80)-  Accordingly,  the 
Hearing  Officer  concluded  that,  in  his 
opinion,  the  individual's  access 
authorisation  should  not  be  restored. 

Oak  Ridge  Operations  Office,  11/13/96, 
VSO-0100 

A  Hearing  Officer  issued  an  Opinion 
regarding  the  eligibility  of  an  individual 
to  in**"*"'"  an  access  au&oriiation 


Cohindiia  Tovniship  Schools,  et  al 
Cochise  AiiUnes,  Inc.,  et  ai  ...~. — 

S.W.  Foley  

SK3)4A-4  Bxpren,  Inc.,  at  d  .,. 

Summit  Qty  Enterprises  — ^..^.^.^ 

BeO'Lae  Motcv  Service ^......^ 

Tofwn  Canter  Management  Cotp  .... 


under  the  provisions  of  10  CF.R.  Part 
710.  The  DOE  Personnel  Security 
Division  alleged  that  the  individual:  (1) 
deliberately  falsified  significant 
infonnatian  provided  to  the  DOE:  (2) 
"(tlrafficked  in,  sold,  transferred, 
possessed,  used,  or  experimented  with  a 
drug  or  other  substance  listed  in  the 
Sdiedule  of  Controlled  Substances 
established  pursuant  to  Section  202  of 
the  Ccmtrolled  Sidistances  Act  of  1970": 
and  (3)  "[e]ngaged  in  •  *  *  unusual 
conduct  or  is  sul^ect  to  cinnunstances 
v^ch  tend  to  show  that  the  individual 
is  not  honest,  reliable,  or 
trustworthy  *  *  *  ".  See  10  CF.R. 
710.8  (f),  (k),  and  (1).  On  September  24. 
1096.  an  evidentiary  hearing  was 
cmvened  in  which  one  witness 
testified.  After  carefully  examining  the 
record  oi  the  proceeding,  the  Hearing 


Officer  determined  that  the  individual 
deliberately  falsified  information  on  a 
Questionnaire  for  Sensitive  Positions, 
used  an  illegal  drug,  and  engaged  in 
conduct  demonstrating  that  he  is  not 
honest,  reliable  or  trustworthy  within 
the  meaning  of  10  CF.R.  710.8(1). 
Accordingly,  the  Hearing  Officer 
recommended  that  DOE  Security  not 
restore  the  individual's  access 
authorization. 

Kefiind  .^^Ikatkais 

The  Office  of  Hearings  and  Appeak 
issued  the  following  Decisions  and 
Ordms  concerning  refund  applications, 
which  are  not  summarized.  Copies  of 
the  full  texts  of  the  Decisions  and 
Ordere  are  available  in  the  Public 
Refarence  Room  of  the  Office  of 
Hearings  and  Appeab. 


.••*•••••••••••••»«■■■  I 


RF272-B71S0 

11/15/96 

ItG272-S4 

11/15/96 

RJ272-25 

11/13/96 

RF272-97335 

11/12/96 

RF272-«782fl 

11/12/96 

RF272-g7858 

RR272-248 

11/12/96 

Hie  following  submissions  ware  dismissed. 


Alsi^iany  Dawelopment  Cotp  -. 

Croolcar  &  Sons.  Inc 

Oioosse  of  Monlsrey  . «»._. 

FiaiMn  Ca  Qrain  GnMvars,  Inc 
Qnwas  Construction  Co.  inc  .... 

Great  Bay  OisMbulors  Inc 

I  Unan  Service 


.    f1     ,i        M       ^.     .  *  ft  1  ■    ..-   I  ■ 

I  OMtoac  BHnop  w  Moraarsy  .. 

I  Ctfhoic  Diooaae  of  Saoamea 
Ti^C%aeclrioalContactof«.lnc  — 

Wayne  Oenach.  Inc — ...._■ 

West  Btdg  Matoriala/  Asaodaled  OisI . 


CaseNa 


RQ272-996 
RG272-765 
RQ272-018 
RQ272-785 
RQ272-042 
RQ272-757 
RQ272-756 
RQ272-995 
RQ272-756 
RG272-786 
nQ272-787 
RQ272-799 
RQ272-791 
RG272-790 
RG272-797 


(FR  Doa  96-31420  Piled  12-10-96;  •:45  ami 


ENVIRONMENTAL  PROTECTION 


lpPP-00464;  Fm.-6S72-q 

I  ■  nA  oCMnnnc  Aovwory  i  aiiai« 


AQCMCY;  Environmental  Protectitn 
Agency  (EPA). 


t:  Notice  is  given  of  the 
appointment  of  a  new  member  to  the 
Federal  Insecticide,  Fimgicide.  and 
Rodentidde  Act  (FIFRA)  Scientific 


Advisory  Panel  estaUished  pursuant  to 
Section  25(d)  of  FIFRA.  as  amended  (86 
SUt  973  and  80  Stat.  751;  7  U.S.C  136 
et  seq.).  Public  notice  of  nominees  al<Mig 
with  a  request  for  public  cmnments 
appeared  in  the  Fadaral  Ea^sler  of 
February  14, 1996  (61  FR  5762). 


Public  Response  and 
Program  Resources  ftwidi.  Field 
OpOTations  Division  (7506C).  Office  of 
Pesticide  Propwns,  Environmental 
Protection  Agency.  401 M  St.  SW.. 
Washington.  DC  20460.  Comments  and 
data  may  also  be  submitted 
electronically  by  sending  electronic 
mail  (e-mail)  to;  opp- 
docketOepamaU.epa.gov.  Electronic 
(XHnmffiits  must  be  submitted  as  an 


ASCn  file  avoiding  the  use  of  special 
characters  and  any  f(»m  of  encryption. 
Conunents  and  data  will  also  be 
accepted  on  6iaks  in  WordPerfect  5.1 
file  format  or  ASCII  file  fonnat.  All 
comments  and  data  in  electronic  form 
must  be  identified  by  docket  number 
[OPP-00454].  No  CBI  should  be 
submitted  through  e-mail.  Electronic 
conunents  cm  this  notice  of  filing  may 
be  filed  online  at  many  Federal 
Depository  Libraries. 

Information  submitted  as  a  comment 
concerning  this  docimient  may  be 
claimed  confidential  by  marking  any   . 
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part  or  all  of  that  information  as__^^ 
"Confidential  Business  Information" 
(CBI).  Information  so  mariLed  will  not  be 
disclosed  except  in  accordance  with 
procedures  set  forth  in  40  CFR  part  2. 
A  copy  of  the  comment  that  does  not 
contain  CBI  miist  be  submitted  for 
inclusion  in  the  public  record. 
Information  not  mariced  confidential 
may  be  disclosed  publicly  by  EPA 
without  prior  notice.  All  wiitt«i 
comments  will  be  available  for  public 
inspection  in  Rm.  1132  at  the  address 
given  above,  from  8  a.m.  to  4:30  pjn., 
Monday  through  Friday,  excluding  legal 
holidays. 

FOR  FURTHER  MFORMATION  OONTACT:  By 
mail:  Larry  C  Dorsey,  Designated 
Federal  OfBcial,  FIFRA  Scientific 
Advisory  Panel  (7501C),  Office  of 
Pesticide  Programs,  Environmental 
Protection  Agency,  401 M  St.,  SW., 
Washington.  DC  20460,  Office  location: 
Rm.  81SB,  CM«2, 1921  Jefferson  Davis 
Highway,  Arlington,  VA  22203, 
Telephone:  (703)  305-5369,  e-mail: 
dor8ey.larTy^pamail.epa.gov. 
SUPPLEMENTARY  MFORMATKM:  Congress 
mandated  that  the  Scientific  Advisory 
Panel  would  consist  of  seven  members, 
selected  from  candidates  nominated  by 
the  National  Science  Reundation  (NSF) 
and  the  National  Institutes  of  Health 
(NIH).  Congress  also  mandated  that  the 
terms  of  appointment  would  be 
staggered.  A  list  of  nominees,  including 
biographical  data,  appeared  in  the 
Federal  Register  as  indicated  above.  No 
comments  were  received  in  response  to 
this  Notice. 

Dr.  Patricia  Bufiler  and  Dr.  Ron 
Kendall  have  been  appointed  as 
members  of  the  FIFUA  Scientific 
Advisory  Panel.  Dr.  BufOer  is  Dean  of 
the  School  of  Public  Health  at  the 
University  of  California  at  Berkeley;  she 
will  provide  the  experience  and 
technical  backgroimd  needed  in  the  area 
of  epidemiology  and  public  health.  Dr. 
Kendall  is  the  Director  of  The  Institute 
of  Wildlife  and  Environmental 
Toxicology  at  Qemson  University;  he 
will  provide  expertise  in  the  area  of 
wildlife  and  environmental  toxicology. 

The  decision  to  appoint  Dr.  BufQer 
and  Dr.  Kendall  is  baised  upon  several 
factors,  including:  Dr.  Buffler's  expertise 
in  the  areas  of  association  of  diet, 
smoking,  air  pollution,  toxic  chemical 
wastes,  low-level  radiation,  and 
electromagnetic  fields  on  the  risks  of 
cancer,  lung  diseases,  fertility, 
pregnancy  outcomes,  diseases  and 
conditions  among  working  and 
nonworking  populations,  and  the  * 
protective  effects  of  vitamin  A  and  beta- 
carotene  for  laryngeal  cancer;  Dr. 
Kendall's  work  in  the  areas  of  effects  of 


pesticides  on  fish  and  wildlife 
populations,>behavioral  toxicology  of 
pesticides  in  wildlife,  heavy  metal  and 
industrial  contamination  in  the 
environment,  toxicology  of  lead, 
cadmium,  and  PCBs  in  avian  and 
mammalian  wildlife  species,  and 
ecological  risk  assessment;  the' need  for 
a  discipliiuiry  mix;  and  the  need  for 
broader  scientific  views. 

Meetings  of  the  Scientific  Advisory 
Panel  are  always  announced  in  the 
Federal  Register  at  least  fifteen  days 
prior  to  each  meeting,  in  accordance 
Mdth  the  directives  of  the  Federal 
Advisory  Committee  Act 

List  (tf  siribiects  » 

Environmmital  protecticm. 
Dated:  December  2, 1996. 

Carol  M.  Browner, 

Administrator. 

[PR  Doc.  96-31304  Filed  12-10-96;  8:45  am] 
Ml  tin  COM  I 


[OPPT8-1402S1:  FRL-6S76-6] 

Access  to  Confidential  Business 
Information  by  Syracuse  nessarch 
Corporation 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
action:  Notice. 

SUMMARY:  EPA  has  authorized  its 
contractor,  Syracuse  Research 
Corporation  (SRC),  of  Syracuse,  New 
York,  access  to  information  which  has 
been  submitted  to  EPA  under  sections  4, 
5, 6,  and  8  of  the  Toxic  Substances 
Contiol  Act  (TSCA).  Some  of  the 
information  may  be  claimed  or 
determined  to  be  confidential  business 
information  (CBI). 

DATES:  Access  to  the  confidential  data 
submitted  to  EPA  will  occur  no  sooner 
than  December  24, 1996. 
FOR  FURTHER  INFORMATION  CONTACT: 
Susan  B.  Hazen,  Director,  TSCA 
Environmental  Assistance  Division 
(7408),  Office  of  Pollution  Prevention 
and  Toxics,  Environmental  Protection 
Agency,  Rm.  E-545,  401  M  St.,  SW., 
Washington,  DC  20460,  (202)  554-1404, 
TDD:  (202)  554-0551;  e-mail:  TSCA- 
HotlineOepamail.epa.gov. 
SUPPLEMENTARY  INFORMATION:  Under 
contract  number  68-W6-0047, 
contractor  SRC.  of  Merrill  Lane, 
Syracuse,  NY,  will  assist  the  Office  of 
Pollution  Prevention  and  Toxics  (OPPT) 
in  reviewing  new  chemical  submissions, 
and  in  creating  and  updating  chemical 
data  bases  of  existing  chemicals. 

In  accordance  w^  40  CFR  2.306()), 
EPA  has  determined  that  imder  EPA 


contract  number  68-W6-0047,  SRC  will 
require  access  to  CBI  submitted  to  Q'A 
imder  sections  4, 5. 6.  and  8  of  TSCA 
to  perform  successfully  the  duties 
specified  under  the  contract.  SRC 
personnel  will  be  given  access  to 
infonnation  submitted  to  EPA  under 
sections  4,  5, 6.  and  8  of  TSCA.  Some 
of  the  information  may  be  claimed  or 
determined  to  be  CBI. 

EPA  is  Issuing  this  notice  to  inform 
all  submitters  of  informatioa  under 
sections  4,  5,  6,  and  8  of  TSCA  that  EPA 
may  provide  SRC  access  to  these  CBI 
materials  on  a  need-to-know  basis  only. 
All  access  to  TSCA  CBI  \mder  this 
contract  will  take  place  at  EPA 
Headquarters,  SRC's  site  located  at 
Crystal  Gateway,  Arlington,  VA  and 
Merrill  Lane,  Syracuse  NY. 

SRC  will  be  authorized  access  to 
TSCA  CBI  at  its  facilities  under  the  EPA 
of  TSCA  Confidential  Business 
Information  Security  Manual.  Before 
access  to  TSCA  CBI  is  authorized  at 
SRC's  sites,  EPA  will  approve  SRC's 
security  certification  statements, 
perform  the  required  inspection  of  its 
facilities,  and  enstire  that  the  facilities 
are  in  compliance  with  the  manual. 
Up<Hi  completing  review  of  the  CBI 
materials,  SRC  will  return  all  transferred 
materials  to  EPA. 

Clearance  for  access  to  TSCA  CBI 
under  this  contract  may  continue  imtil 
September  30,  2001. 

SRC  personnel  will  be  required  to 
sign  nondisclosure  agreements  and  will 
be  briefed  on  appropriate  security 
procedures  before  they  are  permitted 
access  to  TSCA  CBI. 

List  of  Snbjects 

Enviroiunental  protection.  Access  to 
confidential  business  information. 
D8ted:December  3, 1996.  * 

George  A.  BoniM, 

Acting  Director,  Information  Management 
Division.  Office  of  Pollution  Prevention  and 
Toxics. 

[PR  Doc.  96-31433  Filed  12-10-96;  S:45  am] 
MLUNQ  CODE  MM  CD  T 


[OPPTS-1402S0;  FRL-SS78-4] 

Access  to  Confidential  Business 
Infonnation  by  Eastern  Reeeareh 
Qroup  and  Subcontractors 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Notice. 

SUMMARY:  EPA  has  authorized  its 
contractor.  Eastern  Research  Ooop 
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(SIC],  of  Lexington,  Massachusetts  and 
it  subcontractors  Science  Applications 
International  Corp  (SAIC)  of  McLean. 
Virginia,  Mathtech  (MAT)  of  Falls 
Church,  Virginia,  and  ICF  Incorporated 
(ICF)  of  Fai^x,  Virginia,  access  to 
information  which  has  been  submittad 
to  EPA  under  sections  4.  5, 6,  and  8  of 
the  Toxic  Substances  Control  Act 
(TSCA).  Some  of  the  information  may  be 
claimed  or  determined  to  be 
confidential  business  information  (CBI). 
DATES:  Access  to  the  confidential  data 
submitted  to  EPA  will  occur  no  sooner 
than  December  24,  1996. 
FOR  FURTHER  INFORMATION  CONTACT: 
Susan  Hazen,  Director,  TSCA 
Environmental  Assistance  Division 
(7408),  Office  of  Pollution  Prevention 
and  Toxics,  Environmental  Protection 
Agency.  Rm.  E-545,  401  M  St.,  SW., 
Washington,  DC  20460,  (202)  554-1404. 
TDD:  (202)  554-0551;  e-mail:  TSCA- 
Hotlinedepamail.epa.gov. 
SUPPLEMENTARY  INFORMATION:  Under 
•  contract  number  68-W6-0022, 
contractor  ERG,  of  110  HartweU 
Avenue,  Lexington,  MA  and  its 
subcontractors  SAIC  of  1710  Goodridge 
Drive.  McLean  VA,  MAT  of  5111 
Leesburg  Pike,  Falls  Church,  VA,  and 
ICF  of  9300  Lee  Highway,  Fairfax.  VA. 
will  assist  the  Office  of  Pollution 
Prevention  and  Toxics  (OPPT)  in 
evaluating  the  potential  risk  of  new  and 
existing  chemical  substances  and 
develop  data  bearing  on  such  risks. 

In  accordance  with  40  CFR  2.306(j), 
EPA  has  determined  that  imder  EPA 
contract  number  68-W6-0022,  ERG, 
SAIC,  MAT.  and  ICF  will  require  access 
to  CBI  submitted  to  EPA  under  sections 
4.  5,  6,  and  8  of  TSCA  to  perform 
successfully  the  duties  specified  imder 
the  contract.  ERG.  SAIC.  MAT,  and  ICF 
persoimel  will  be  given  access  to 
information  submitted  to  EPA  under 
sections  4,  5,  6.  and  8  of  TSCA.  Some 
of  the  information  may  be  claimed  or 
determined  to  be  CBI. 

In  a  previous  notice  published  in  the 
Federal  Register  of  January  11, 1991  (56 
FR  1185;  FRL-3843-2).  ERG  was 
authorized  access  to  CSI  submitted  to 
EPA  under  sections  4,  5. 6. 8,  9,  and  21 
of  TSCA  under  contract  number  68-DO- 
0020.  EPA  is  issuing  this  notice  to  allow 
ERG,  to  continue  its  works  imder  the 
new  contract  number  68-W&-0022  and 
to  allow  TSCA  CBI  access  for  the  new 
subcontractors  SAIC,  MAT,  and  ICF. 

EPA  is  issuing  this  notice  to  inform 
all  submitters  of  information  under 
sections  4,  5,  6,  and  8  of  TSCA  that  EPA 
may  provide  ERG,  SAIC,  MAT,  and  ICF 
access  to  these  CBI  materials  on  a  need- 
to-know  basis  only.  All  access  to  TSCA 
CBI  under  this  contract  will  take  place 


at  ERG'S  Lexington.  MA  facility;  SAIC, 
MAT.  and  ICF  will  have  access  only  at 
EPA  Headquarters. 

ERG  will  be  authorized  access  to 
TSCA  CBI  at  their  facility  under  the 
EPA  TSCA  Confidential  Business 
Information  Security  Manual.  Before 
access  to  TSCA  CBI  is  authorized  at 
ERG's  site.  EPA  will  approve  their 
seciuity  certification  statements  and 
ensure  that  the  facility  is  in  compliance 
with  the  manual.  Upon  completing 
review  of  the  CBI  materials.  ERG  will 
return  all  transferred  materials  to  EPA. 

Clearance  for  access  to  TSCA  CBI 
under  this  contract  Hiay  continue  until 
April  30.  2001. 

ERG.  SAIC,  MAT.  and  ICF  persoimel 
will  be  required  to  sign  nondisclosxue 
agreements  and  will  be  briefed  on 
appropriate  security  procedures  before 
they  are  permitted  access  to  TSCA  CBI. 

ListofSub|ects 

Environmental  protection.  Access  to 
confidential  business  information. 
Dated:  December  3, 1996. 

George  A.  Bonina, 

Acting  Director,  Information  Management 
Division,  Office,  of  Pollution  Prevention  and 
Toxics.  i  .  .  ■■•''^.. 

(FR  Doc.  96-31434  Piled  12-10-96;  8:45  am] 
iSjjNO  coec  neo  ea  r 


(OPPTS-140240;  FRL-6675-21    .       , 

Access  to  Confidential  Business 
Information  by  Hyperdyne 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Notice. 

SUMMARY:  EPA  has  authorized  its 
contractor,  Hyperdyne,  (HYP)  of  Silver 
Spring,  Maryland,  access  to  information 
vt^ch'has  been  submitted  to  EPA  under 
all  sections  of  the  Toxic  Substances 
Control  Act  (TSCA).  Some  of  the 
information  may  be  claimed  or 
determined  to  be  confidential  business 
information  (CBI). 

DATES:  Access  to  the  confidential  data 
submitted  to  EPA  will  occur  no  sooner 
than  December  24, 1996. 
FOR  FURTHER  INFORMATION  CONTACT: 
Susan  B.  Hazen,  Director. 
Environmental  Assistance  Division 
(7408).  Office  of  Pollution  Prevention 
and  Toxics.  Enviroimiental  Protection 
Agency,  Rm.  E-545,  401  M  St..  SW.. 
Washington,  DC  20460,  (202)  554-1404. 
TDD:  (202)  554-0551;  e-mail:  TSCA- 
HotlineOepamail.epa.gov. 

SUPPLEMENTARY  INFORMATION:  Under 
contract  number  6W-4683-YASA. 


contractor  HYP,  of  1416  Fenwick  Lane, 
Silver  Spring,  MD  will  assist  the  Office 
of  Pollution  Prevention  and  Toxics 
(OPPT)  in  performing  maintenance  and 
enhancements  to  the  TSCA  Chemical 
Update  System  (CUS)  residing  on  the 
EPA  Confidential  Business  Information 
(CBI)  Local  Area  Network.  In 
accordance  with  40  CFR  2.306(j),  EPA 
has  determined  that  under  EPA  contract 
number  6W-4683-YASA,  HYP  wrill 
require  access  to  CBI  submitted  to  EPA 
under  all  sections  of  TSCA  to  perform 
•  successfully  the  duties  specified  imder 
the  contract.  HYP  personnel  will  be 
given  access  to  information  submitted  to 
EPA  under  all  sections  of  TSCA.  Some 
of  the  information  may  be  claimed  or 
determined  to  be  CBI. 

EPA  is  issuing  this  notice  to  inform 
all  submitters  of  information  under  all 
sections  of  TSCA  that  EPA  may  provide 
HYP  access  to  these  CBI  materials  on  a 
need-to-know  basis  only.  All  access  to    • 
TSCA  CBI  under  this  contract  will  take 
place  at  EPA  Headquarters  only. 

Clearance  for  access  to  TSCA  CBI 
under  this  contract  may  continue  until 
December  31. 1996.  HYP  persoimel  will 
be  required  to  sign  nondisclosure 
agreements  and  will  be  briefed  on 
appropriate  security  procedures  before 
they  are  permitted  access  to  TSCA  CBI. 


List  of  Subjects 

Environmental  protection.  Access  to 
confidential  business  information. 
^  Dated:  December  3 ,  1996. 

George  A.  Bonina, 

Acting  Director,  Information  Management 
Division,  Office  of  Pollution  Prevention  and 
Toxics. 

(FR  Doc.  96-31435  Filed  12-10-46;  8:45  am) 
MLUNQ  0006  aaao-so-F 

[FRL-6663-4] 

Environmental  Justice  Community/ 
University  Partnership  Grants 
Program;  Request  for  Applications 
(RFA)  for  Fiscal  Year  (FY)  1997; 
Sponsored  by  U.S.  Environmental 
Protection  Agency  (EPA),  Office  of 
Environmental  Justice 

Purpose  c^  Notice 

The  purpose  of  this  notice  is  to  solicit 
applications  from  eligible  candidates 
under  the  Environmental  Justice 
Community/University  Partnership 
Grants  Program,  sponsored  by  the 
Environmental  Protection  Agency. 

Grants  Program  Orerview 

The  grant  program  was  established  to 
help  community  groups  and  tribal 
governments  effectively  address  local 
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environmental  justice  issues  through 
active  partnerships  with  all  institutions 
of  hijjher  education.  These  institutions 
are  expected  to  have  an  ongoing 
relationship  with  the  conununity 
partner,  including  institutions  such  as 
Historically  Black  Colleges  and 
Universities  (HBCUs),  Hispanic  Serving 
Institutions  (HSIs),  Tribal  Colleges  (TC), 
urban  institutions  and  those  serving 
Asian-American  (AA)  and  other 
minority  as  well  as  low-income 
communities.  The  Universities/Colleges 
shall  support  afi'ected  environmental 
jiistice  community  groups  and 
American  Indian  tribes  who  engage  in 
or  plan  to  carry  out  projects  that  address 
environmental  justice  issues.  The 
Universities/Colleges  that  focus  on  the 
design,  methods,  and  techniques  to 
evaluate  and  solve  the  environmental 
justice  issues  of  concern  of  affected 
communities,  in  actual  partnership  with 
these  communities,  will  be  given 
priority.  This  grants  program  will 
further  the  federal  government's 
commitment  to  develop  stronger 
partnerships  with  stakeholders  in  order 
to  enhance  community-based 
environmental  protection. 

The  emphasis  of  this  grants  program 
is  on  meaningful,  two-way  cooperation 
between  communities  or  tribes  and 
institutions  of  higher  education  serving 
disproportionately  exposed 
communities  or  tribes  in  order  to 
address  environmental  jiistice  issues. 
Partnerships  must  be  established  with 
formal  agreements  (i.e.  Memorandimti  of 
Agreements)  between  at  least  one 
College/University  and  at  least  one 
socio-economically  disadvantaged 
commimity  or  tribes  which  is  adversely 
impacted  by  an  enviroiunental  hazard 
and  public  health  concerns.  These 
partnerships  become  the  catalyst  for 
increasing  environmental  awareness 
and  involvement  in  resolving 
environmental  problems,  sudi  as 
exposure  to  environmental  pollutants  in 
minority  and  low-income  communities 
and  on  Tribal  lands. 

The  main  objective  of  this  grants 
program  is  to  link  community 
residence/organizations  and  tribes  with 
their  neighboring  or  affiliated  academic 
institutions  to  foige  partnerships  to 
address  local  environmental  and  public 
health  concerns.  This  effort  is  designed 
to  ensure  that  these  partners: 
.  •  Are  aware  of  basic  environmental 
regulations,  laws,  concepts,  issues,  and 
resources; 

•  Understand  their  role  in  identifying 
and  defining  problems,  and  monitoring 
contaminants  related  to  envircmmental 
exposures; 

•  Are  included  in  the  dialogue  that 
results  in  shaping  future  policies. 


guidances,  and  approaches  to  problem 
solving;  and 

•  Are  encouraged  to  be  active 
partners  in  developing  responses  and 
setting  priorities  for  intervention. 

Through  these  partnerships, 
communities  will  be  encouraged  to 
become  involved  in  accessing 
information  from  environmental 
databases,  in  cleaning-up  and  restoring 
environmental  quality  in  commimities 
that  have  environmental  insults,  and  in 
surveying  and  monitoring 
environmental  quality. 

Number  of  Grtmts  Proposed:  A 
minimum  of  six  grants  are  expected  to 
be  awarded  for  fiscal  year  (FY)  1997. 

Grant  Award  Amount:  A  maximum  of 
$250,000  will  be  awarded  to  each 
redpimit,  contingent  upon  the 
availability  of  funds.  Work  funded  by 
this  program  is  expected  to  begin  upon 
award  of  the  grant.  All  grants  imder  this 
notice  are  expected  to  be  awarded  by 
September  1997. 

Grant  Term:  The  grant  award  will  be 
a  maximum  of  $250,000,  but  the  project 
period  can  extend  up  to  three  years,  if 
necessary.  However,  if  the  project 
pwriod  extends  beyond  one  year  the 
funding  will  be  dispersed  to  the  grantee 
over  the  course  of  the  project  period,  not 
all  in  the  first  year. 

Eligibility:  Participation  is  limited  to 
institutions  of  higher  education, 
including  Historically  Black  Colleges  or 
Universities  (HBCUs),  Hispanic  Serving 
Institutions  (HSIs),  Tribal  Colleges 
(TCs),  and  institutions  serving  Asian- 
American  (AA's)  and  other  minority 
communities,  low-income  communities 
or  tribes  that  have  formal  partnerships 
(i.e.,  a  signed  Memorandimi  of 
Agreement)  with  any  affected  party 
which  is  eligible  under  applicable 
statutory  authorities  (i.e.,  community- 
based/grassroots  organizations, 
churches,  schools  or  other  non-profit 
community  organizations,  etc.)  and 
tribal  governments.  "Preference  will  be 
given  to  University  or  Community 
groups  who  have  not  previously  been 
recipients  of  a  CUP  award". 

The  Environmental  Justice 
Community/University  Partnerships 
may  be  either  a  partnership  among  two 
single  entities  or  consortium  of  entities. 
If  a  consortium  is  proposed,  the  lead 
academic  institution  must  be  identified 
and  be  one  of  the  eligible  applicants. 
This  lead  institution  is  recognized  as  the 
grantee  and  as  such  is  responsible  for  all 
activities  under  the  agreement. 

Statutory  Authorities:  The  granting 
authority  is  multi-media  and  the  grant 
proposal  must  address  two  or  more  of 
the  statutory  requirements. 
Qean  Water  Act,  Section  104(b)(3) 


Solid  Waste  Disposal  Act,  Section 

8001(a) 
Qean  Air  Act,  Section  103(bH3) 
Marine  Protection,  Research  and 

Sanctuaries  Act,  Section  203 
Tpxic  Substances  Control  Act,  Section 

10(a) 
Safe  Drinking  Water  Act.  Section 

1442(b)(3) 
Federal  Insecticide.  Fungicide,  and 

Rodentidde  Act,  Section  20(a) 

Background 

In  its  1992  report,  Environmental 
Equity:  Reducing  Risk  for  All 
Communities,  ^A  foimd  that  people  of 
color  and  low-income  communities 
experience  higher  than  average 
exposure  to  toxic  pollutants  than  the 
general  population.  The  Office  of 
Environmental  justice  (OEJ)  viff 
established  in  1992  to  help  these 
communities  identify  and  assess 
pollution  sources,  Implement 
environmental  awareness  and  training 
programs  for  affected  residents  and  ' 
work  with  local  stakeholders 
(community-based  organizations, 
academia,  industry,  local  goverrunents) 
to  devise  strategies  for  environmental 
improvements. 

In  June  of  1993,  OEJ  was  delegated 
granting  authority  to  solicit  projects, 
select  suitable  projects  from  among 
those  proposed,  supervise  such  projects, 
evaluate  the  results  Of  projects,  and 
disseminate  information  on  the 
effectiveness  of  the  projects,  and 
feasibility  of  the  practices,  methods, 
techniques  and  processes  in 
environmental  justice  areas. 

Gennral 

The  following  questions  and  answers, 
are  designed  to  respond  to  frequent 
concerns  of  applicants. 

A.  What  Specific  Requirements  Exist/or 
the  Environmental  Justice  Community/ 
University  Partnership  Grants  Program? 

Projects  or  proposals  that  meet  the 
Enviroimiental  Justice  Community/ 
University  Partnership  Grant 
requirements  shall  include,  but  are  not 
limited  to: 

1.  Design  and  demonstration  of  field 
methods,  practices,  and  techniques, 
including  assessment  and  analysis  of 
environmental  justice  conditions  and 
problems  which  may  have  a  wide 
applicability  and/or  addresses  a  high 
priority  environmental  justice  issue  (i.e., 
socio-economic  impact  studies); 

2.  Research  projects  to  understand, 
assess  or  address,  regional  and  local 
trends  in  environmental  justice  issues  or 
problems  (i.e..  monitoring  of  so^o- 
economic  change  in  a  community  as  a 
result  of  an  enviroiunental  abuse): 
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3.  Demonstration  or  dissemination  of 
environmental  jiistice  information, 
including  development  of  educational 
tools  and  matniais  (i.e.,  establish  an 
environmental  justice  clearinghouse  of 
success&il  environmental  justice 
projects  and  activities  or  teach  about 
risk  reduction,  pollution  prevention,  or 
ecosystem  protection  as  potential 
strategies  for  addressing  environmental 
justice  problems  or  issues); 

4.  Determine  the  necessary 
improvements  in  communication  and 
coordination  among  local,  state  and 
tribal  environmental  programs  and 
facilitate  communication,  information 
exchange,  and  community  partnerships 
among  all  stakeholders  to  enhance 
critical  thinking,  problem  solving,  and 
decision  Aking: 

5.  Provide  technical  expert 
consultation  and  training  for  accessing, 
analyzing,  and  interpreting  public 
envifOnmental  data,  and  utilization  of 
electronic  communications  technology 
(i.e.,  TRI,  GIS,  Internet  and  E-mail): 

6.  Provide  for  a  minimal  "hard 
science"  analysis  capability  (i.e., 
analyze  water  and  soil  samples  to  test 
for  basic  pollutants,  provide  radon 
testing  kits,  etc.); 

7.  Projects  that  involve  new  and 
innovative  approaches  and/or 
significant  new  combinations  of 
resources,  both  of  which  should  be 
identified  in  the  partnership 
agreements; 

8.  An  appUcant  is  required  to  include 
in  the  application  a  signed  agreement 
which  describes  the  role  of  the 
prospective  partner<s)  in  the  project  and 
its  implementation,  and  which  includes 
a  commitment  or  intent  to  commit 
resources  from  the  prospective 
partner(s]  contingent  only  upon  receipt 
of  funds.  The  college/imiversity  must 
identify  the  community  residents  or 
tribal  government  representatives  who 
will  serve  on  the  "partnership  team."  It 
is  expected  that  the  community  or  tribal 
representatives  on  the  team  will  be 
appropriately  compensated  for  their 
woiIl;  and  that  ovendl  resources  will  be 
balanced  among  the  partners. 

9.  Applications  should  include 
partner^ps  between  colleges  and 
universities  which  are  providers  of 
training  and  programs  for  these 
communities.  One  of  the  goals  of  the 
partnerships  should  be  to  develop  a 
plan  to  shift  the  focus  of  these 
organizations  from  maintenance  to  that 
of  self-sufficiency; 


B.  What  Does  Environmental  Justice 
Involve  Under  the  Environmental  Justice 
Community/University  Partnership 
Grant? 

Environmental  justice  involves  the 
£ur  treatment  of  people  of  all  races, 
cultures,  and  income  with  respect  to  the 
development,  implementation,  and 
enforcement  of  environmental  laws, 
regulations,  and  poUdes.  It  seeks  to 
ensure  that  all  stakeholders 
(communities,  industry,  federal,  tribal, 
state  and  local  governments,  grassroots 
organizations,  and  individuals)  act 
responsibly  to  protect  the  environment 
and  public  health  of  all  commimities. 
Environmental  justice  efforts  may 
include,  but  are  not  necessarily  limited 
to  enhancing  the  gathering,  observing, 
measuring,  classifying,  experimenting 
and  other  data  gathering  techniques  that 
assist  individutJs  in  discussing, 
inferring,  predicting,  and  interpreting 
information  to  address  environmental 
justice  issues  and  concerns. 
Environmental  justice  projects  or     ■*  •  • 
activities  should  enhance  critical    .: 
thinking,  problem  solving,  and  effsctive 
decision-making  skills. 

C.  Who  May  Submit  An  Application? 

Any  institution  of  higher  education 
which  has  a  working  relationship  with 
affected  communities  or  American 
Indian  tribes,  such  as  Historically  Black 
College  or  University  (HBCU),  Hispanic 
Serving  Institutions  (HSI),  Tribal 
Ck)lleges  (TC),  and  institutions  of  higher 
education  serving  Asian-American 
(AA),  other  minority  communities,  at 
low-income  communities  may  submit 
an  application  upon  publication  of  this 
'soUdtation.  College/University 
consortiimis  are  eUgible  to  apply.  In 
order  to  be  considered  for  funding, 
applicants  must  provide  a  signed 
Memorandum  of  Agreement  which 
identifies  the  partners  and  defines  the 
roles  and  responsibilities  of  each 
partner. 

D.  May  An  Individual  Apply? 

No.  Only  institutions  of  higher 
education  may  apply.  The  professional 
qtialifications  or  commimity-based 
experience  of  those  individuals 
participating  in  the  proposed  projed 
will  be  an  important  factor  in  the 
selection  process.  *.'?«.. 

Funding  Priorities 

E.  What  Types  of  Proposed 
Environmental  Justice  Community/ 
University  Partnerships  Will  Have  the 
Best  Chance  of  Being  Funded? 

The  Environmental  Justice 
Community/University  Partnerships 
must  meet  the  objectives  and  criteria  as 


described  in  section  B.  The  evaluations 
will  be  conduded,  and  items  weighed, 
as  indicated  in  Section  H. 

F.  Are  Matching  Funds  Required? 

Yes.  Federal  funds  for  the 
Envirorunental  Justice  Community/ 
University  Partnerships  shall  not  exceed 
95%  of  the  total  cost  of  the  projed.  EPA 
encourages  non-Federal  matching  shares 
of  greater  than  5%.  The  non-Federal 
share  of  costs  may  be  provided  in  cash 
or  by  in-kind  contributions  and  other 
non-cash  support.  In-kind  contributions 
often  include  salaries  or  other  verifiable 
costs.  In  the  case  of  salaries,  applicants 
may  use  either  minimum  wage  or  fair 
market  value.  The  proposed  match, 
including  the  value  of  in-kind 
contributions,  is  subjed  to  negotiation 
with  EPA.  All  grants  are  subjed  to 
audit,  so  the  value  of  in-kind 
contributions  must  be  carefully 
documented.  The  matching  (non- 
Federal)  share  is  a  percentage  of  the  • 
entire  cost  of  the  projed.  For  example, 
if  the  total  projed  cost  is  approximately 
$260,000  then  the  Federal  portion  can 
be  no  more  than  $247,000,  which  is 
95%  of  the  total  projed  cost.  For  this 
example,  the  grant  redpient  would  be 
required  to  provide  $13,000  for  the 
projed.  The  amoimt  of  non-Federal 
funds,  including  in-kind  contributions, 
must  be  briefly  itemized  in  Block  15  of 
the  application  form  (SF  424)  included 
at  the  end  of  this  notice.  Among  other 
things,  EPA  funds  cannot  be  used  as 
matching  funds  for  other  Federal  grant 
match  requirements,  nor  used  for 
construction,  buying  furniture,  lobbying, 
or  legal  action  (or  any  non-federal 
contributions  used  as  a  match  for  the 
grant). 

Application  Procedure 

An  "Application  for  Federal 
Assistance"  form  (Standard  Form  424  os 
SF  424),  a  "Budget  Information:  Non- 
Construction  Programs"  form  (SF  424A), 
a  Work  Plan  (described  below),  and  a 
Memorandum  of  Agreement  must  be 
submitted.  These  dociiments  contain  all 
the  information  EPA  needs  to  evaluate 
the  merits  of  your  proposed  grant 
proposal. 

Each  instrument  approved  under  the 
environmental  justice  delegation  must 
be  consistent  with  the  Federal  Grant  and 
Cooperative  Agreements  Act  of  1977, 
Public  Law  95-224,  as  amended,  31 
U.S.C  Section  6301;  Title  40  of  the 
Code  of  Federal  Regulations,  Parts  30, 
31.  33,  40,  45  and  47,  as  appropriate; 
and  existing  media-specific  regidations 
pertinent  to  the  statement  of  work. 
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G.  How  Must  the  Application  Be 
Submitted  and  Specifically  What  Must 
R  Include?  >      .  " 

The  applicants  must  submit  one ' 
original,  signed  by  a  person  authorized 
to  receive  bmds  for  the  applicant,  and 
two  copies  of  the  application  (double- 
sided  copies  encouraged).  Applications 
must  be  reproducible  (for  example; 
stapled  once  in  the  upper  left  hand 
comer,  on  white  paper,  and  with  page 
numbers). 

For  the  purposes  of  this  grants 
program,  an  application  must  contain  an 
SF  424,  SF  424A,  424B.  a  work  plan,  a 
Memorandiun  of  Agreement  (MOA),  and 
the  Certification  Forms.  The  following 
describes  these  items: 

1.  AppUcation  for  Federal  Assistance 
(SF  424).  An  SF  424  is  an  ofBcial  form 
required  for  all  Federal  grants.  A 
completed  SF  424  must  be  submitted  as 
part  of  your  preapplication.  This  form, 
along  with  instructions  are  included  at 
the  end  of  this  notice. 

2.  Budget  Information:  Non- 
Construction  Programs  (SF  424A).  An 
SF  424A  is  an  official  form  required  for 
all  Federal  grants.  A  completed  SF  424A 
must  be  submitted  as  part  of  your 
application.  This  form,  along  with 
instructions  are  included  at  the  end  of 
this  notice.  In  addition,  a  detailed 
budget  which  breaks  down  the  budget 
categories  is  required. 

3.  Work  Plan.  A  work  plan  describes 
the  applicant's  proposed  project  Work 
plans  must  be  no  more  than  15  pages 
total.  One  page  is  one  side  of  a  single 
spaced  typed  page.  The  pages  must  be 
letter  size  (8^/^  x  ll),  with  normal  type 
size  (19  or  12  cpi)  and  at  least  1" 
margins.  The  only  appendices  and 
letters  of  support  that  EPA  will  accept 
are  a  budget,  resumes  of  key  personnel, 
and  commitment  letters. 

4.  Memorandum  of  Agreement.  The 
Memorandum  of  Agreement  will 
provide  the  foimdation  for  the  working 
relationship  between  the  college/ 
university  and  the  partners  involved  in 
the  project  This  agreement  must  be 
signed  and  have  the  roles  and 
responsibilities  of  each  partner  clearly 
defined. 

5.  Necessary  Signed  Forms. 
Procurement  Systems  Certification, 
Certification 'Regarding  Debarment, 
Suspension  and  Other  Responsibility 
Matters,  Certification  Regarding 
Lobbying.  Tliese  forms  are  provided  in 
the  grant  package. 

H.  How  Will  the  Applications  Be 
Evaluated? 

The  applications  will  be  evaluated  by 
a  review  panel  and  selected  according  to 
the  following  criteria.  The  percentages 


next  to  the  items  are  the  weights  EPA 
will  use  to  evaluate  the  applications. 
Please  note  that  certain  sections  are 
given  greater  weight  than  others. 

(a)  A  concise  introduction  of  no  more 
than  three  pages  that  states  the  nature  of 
the  college/university,  how  the  college/ 
university  has  been  successful  in  the 
past,  proposed  uses,  objectives, 
methods,  plans,  target  audiences,  and 
expected  results  of  the  proposed  project 
(10%) 

(b)  Clear  and  concise  description  of 
the  project  which  includes  the 
following: 

1.  A  section  describing  the  field 
methods,  practices,  and  techniques, 
including  assessment  and  analysis, 
which  the  partnership  expects  to 
implement  to  address  national,  regional 
and  local  environmental  justice  issues. 
(10%) 

2.  A  section  describing  how  the 
partnership  will  disseminate 
environmental  justice  information  and 
provide  training,  including  educational 
tools  and  materials.  (10%) 

3.  A  section  describing  how  the 
partnership  will  improve 
communications  and  coordination      ' 
among  local,  state,  tribal  and  federal 
environmental  programs  and 
community  organizations,  and  how  the 
partnership  will  enhance  critical 
thinking,  problem  solving  and  decision 
making  among  all  stakeholders.  Specify 
effective  and  realistic  methods  for 
involving  members  of  the  targeted 
population.  (10%) 

4.  A  section  describing  who  or  how 
the  partnership  will  obtain^expwt- 
consultation  and  provide  training  for 
the  partners  to  access,  analyze  and 
interpret  public  and  environmental  data 
and  utilize  electronic  cconmunications 
technology.  (10%) 

5.  A  section  describing  the  "hard 
science"  analysis  capability  of  the 
college(s)/university{ies).  (10%) 

(c)  A  conclusion  discussing  how  the 
applicant  will  evaluate  the  success  of 
the  partnership,  in  terms  of  the 
anticipated  strengths  and  challenges  in 
developing  and  administering  the 
partnership.  (10%) 

(d)  An  appendix  with  a  budget 
describing  how  funds  (including 
Federal  and  non-Federal  shares]  will  be 
used  in  terms  of  personnel,  fringe 
benefits,  travel,  equipment,  supplies, 
contract  costs,  and  other.  Fimds  cannot 
be  used  for  construction,  lobbying,  or 
legal  action.  The  budget  must  list 
proposed  milestones  with  deadlines  and 
estimated  cost  and  completion  dates. 
All  costs  must  be  consistent  with  the 
Office  of  Management  and  Budget 
(OMB)  "The  Cost  Principles  for 


Educational  Institutions,"  such  as  A-87 
and  A-122.  (10%) 

(e)  An  appmdix  with  one  or  two  page 
resumes  of  up  to  five  key  personnel. 
(5%) 

(f)  An  appoidix  with  one  page  letters 
of  commitment  from  community -based 
organizations  with  a  significant  role  in 
the  development  and  administration  of 
the  partnership.  Letters  of  endorsement 
will  not  be  considered.  (5%) 

(g)  A  Memorandum  of  Agreement 
signed  by  each  representative  of  the 
partnership  team  which  identifies  the  - 
roles  and  responsibilities  of  each 
partner.  (10%) 

/.  When  and  Where  Must  the 
Applications  Be  Submitted? 

An  original  plus  two  copies  of  the 
application  must  be  mailed  to  EPA 
postmarked  no  later  than  Friday,  March 
7, 1997.  Applications  must  be  submitted 
to  this  EPA  headquarters  address: 

United  States  Environmental  Protection 

Agency 
Office  of  Environmental  Justice,  Mail 

Code  2201-A 
Environmental  Justice  Commimity/ 

University  Partnership  Grants.  401  M 

Street  S.W.,  Washington,  D.C  20460 

Review  and  Selection  Process 

/.  How  Will  Applications  Be  Reviewed? 

EPA's  Office  of  Environmental  Justice 
will  form  a  selections  conunittee 
comprised  of  EPA,  other  federal  agency 
staff,  and  outside  reviewers  to  evduate 
proposals  and  recommend  selections. 
AppUcations  will  be  screened  to  ensure 
they  meet  all  eligible  activities 
described  in  Sections  A-I.  Reviewers 
will  specifically  evaluate  the  degree  to 
which  the  applications  meet  EPA's 
objectives  and  criteria  as  discussed  in 
section  H.  AppUcations  will  be 
disqualified  if  they  are  incomplete  or  do 
not  meet  EPA's  be^ic  criteria. 

K.  How  Will  the  Final  Selections  Be 
Made? 

After  the  applications  are  reviewed 
and  ranked  as  described  in  section  H. 
EPA  officials  will  compare  the  best 
applications  and  make  final  selections. 
Factors  EPA  will  take  into  account 
include:  geographic  and  socio-economic 
balance,  diversity,  substantial 
community  group  participation  in 
development  of  proposal  and  if  the 
partnership's  benefits  can  be  sustained 
after  the  grant  is  completed. 

L  How  Will  Applicants  Be  Notified? 

After  all  applications  are  received, 
EPA  will  mail  acknowledgments  to  each 
applicant  Once  applications  have  been 
recommended  for  fimding,  EPA  will 
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notify  those  applicants  selected  and 
request  any  adaitional  information 
necessary  to  ccnnplete  the  award 
process.  The  EPA  Office  of 
Environmental  Justice  will  notify  those 
applicants  whose  grant  applications 
ware  not  selected  for  funding. 

Pest-Awavd 

M.  When  Should  the  Pmpoaed 
Paitnenhlp  Begin  Functioning? 

Partnerships  cannot  operate  or  6eg6i 
development  on  this  specific  project 
before  funds  are  awarded.  Start  dates 
are  cuirentfy  targeted  for  Septonber  15. 
1997.  It  is  EPA's  intent  to  fund  each 
cmter  only  once.  Future  funding  is 
dependent  upon  congresdonal 
^propriations. 

N.  How  Much  Time  Do  Grant  Recipients 
Have  To  Complete  the  Work  Proposed? 

Activities  must  be  completed  within 
the  time  frame  specified  in  the  grant 
award,  usually  two  or  three  years  bam 
the  award  date.  Grant  project  periods 
may  be  approved  for  up  to  thiee  years. 

O.  Who  Will  Develop  and  Manage  the 
Partnerships? 

EPA  requires  that  partnerships  be 
developed  and  managed  by  the 
applicant  or  by  persons  satisfactwy  to 
the  applicant  and  EPA.  All  applications 
must  identify  any  person(s)  otiier  than 
the  ^plicant  for  approval.  The  lead 
instituti(«  (applicant)  is  recognized  as 
the  grantee  and  as  such  is  responsible 
for  all  activities  under  the  agreement. 

P.  What  Reports  Must  Grant  Recipients 
Complete? 

Recipients  of  grants  will  be  expected 
to  rep<»t  on  quarterly  progress,  as  well 
as  final  pro)ect  completion.  All 
recipients  must  submit  final  rep<nts  for 
EPA  approval  prior  to  the  expiration  of 
the  pro|ect  period.  Specific  reporting 
requirements  will  be  detailed  in  the 
award  agreement.  EPA  plans  to  collect, 
evaluate,  and  disseminate  grantees'  final 
reports  to  serve  as  model  programs. 
Since  networking  is  crucial  to  the 
success  of  the  program,  grantees  may  be 
adced  to  transmit  an  extra  copy  to  a 
central  collection  point 

Q.  What  Is  the  Expected  Time  Frame  for 
the  Review  and  Awarding  of  the  (kants? 

December  15, 1996 — Request  for 
Applications  Published  in  the  Federal 


April  15, 1997 — Federal  Agency 

Officials  and  review  panel  evaluate 

and  recommend  award 
May  9, 1997— Selection 
May  12. 1997^EPA  granto  dividon 

processes  grants  and  makes  awards 
July  31, 1997— Applicants  will  be 

contacted  by  the  grants  office  if  their 

proposals  were  selected  for  funding. 

Additional  information  may  be 

required  from  the  selectees 
September  15, 1997 — EPA  anticipates 

the  awarding  of  the  grants  and  the 

beginning  of  the  partnership  projects/ 

activities 

FiK:al  Yew  1908  Grants 

To  receive  information  on  the  Fiscal 
Year  (FY)  1998  Environmental  Justice 
Community/University  I'artnarship 
(CUP)  Grants  Program  and  future  year 
grants,  please  mail  or  fax  your  request 
along  with  your  name,  organization, 
address,  and  phone  number  to  the 
Office  of  Enviroiunental  Justice  (QGn> 
FY  1997  CUP  Grants.  OEf's  address  is 
provided  in  Section  I.  OEfs  fax  number 
is  (202)  501-0740.  You  may  also  obtain 
this  information  by  calling  OEJ's  24 
hour  hotline  number  1-800-962-6215. 

Available  TranaletioBs 

A  Spanish  translation  of  this         ». 
announcement  is  available  upon 
request.  Please  call  the  Office  of 
Environmental  Justice  at  1-80&-982- 
6215  for  a  copy. 

Hay  traducciones  disponsibles  en 
espianol.  Si  usted  esta  interesado  en 
obtener  una  traduccion  de  este  anuncilo 
en  espanol,  por  Cavor  llame  a  la  Oficina 
de  Justidti  Ambiental  conocida  como 
"Office  of  Enviroiunental  Justice",  linea 
de  emergenda  (1-800-962-6215). 

Thank  you  for  your  interest  in  a\u 
Commimity/University  Partnership 
Grant  and  we  wish  you  luck  in  the 
application  process. 

Dated:  Deceraba  5, 1996. 
Oarice  E.  Ga^lsrd. 

Director.  Office  ofEavironmentalfustioe. 
[FR  Doc.  9ft-31431  Filed  12-10-96;  8:45  am] 


December  15, 1996 — Eligible  grant 

recipients  develop  their  proposals 

March  7, 1997 
March  7, 1997 — ^Applications  must  be 

postmarked  or  received  by  EPA  by 

this  date 


[Fm.-68e3-8| 

Office  of  Environmental  Justice  Small 
Qrants  Program    Application 
Guidance  FY  1997 

Introdoctioa 

This  guidance  outlines  the  purpose, 
goals,  and  general  procedures  for 
application  and  award  imder  the  Fiscal 
Year  (FY)  1997  Office  of  Environmental 
Justice  Small  Grants  Program.  For  FY 
1997,  EPA  will  award  approximately 
$2,500,000  in  grant  funds  to  eligible 


organizations.  Applications  must  be 
nudled  to  your  appropriate  EPA  regional 
office  (listed  in  Section  m)  and 
postmarked  no  later  than  Friday.  March 
7. 1997. 
This  guidance  includes  the  following: 

L  Scope  and  PurpoM  of  tha  OE]  Small  Grants 

n.  Eligible  Applicants  and  Activitiee 
m.  Application  Requirements 

IV.  Process  for  Awarding  Grants 

V.  Expected  Time-frame  Cor  Reviewing  and 

Awarding  Grants 
VL  Project  Period  and  Final  Reports 
Vn.  Fiscal  Year  1998  OE)  Small  Grants 

Pmgrani 
Appendix  A:  Standard  Facnis  424  and  424A 

and  Completed  Sample  Forms 
Appendix  B:  Copy  of  40  CFR  30.27 

"Allowable  Costs" 
Appendix  C  Guidance  on  Lobbying 

Restrictions 
Appendix  D:  Tips  on  Preparing  an 

Application 

Translatioru  Available 

.  A  Spanish  translation  of  this 
annotmcement  may  be  obtained  by 
calling  the  Office  of  Environmental 
Justice  at  1-800-962-6215. 

Hay  traducciones  diqponibles  de  este 
anundo  en  esfMmol.  Si  usted  esta 
interesado  en  obtener  una  traduccion  de 
este  anundo  en  espanol,  por  favor  llame 
a  La  Offidna  de  Justida  Ambiental 
conodda  oxno  "Office  of 
Environmental  Justice,"  linea  gratuita 
(1-800-962-6215). 

L  Scepc  and  Pnrpoee  of  the  O^  Snail 
Grants  Program 

The  purpose  of  diis  grant  jMOgram  is 
to  provide  finandal  assistance  to 
eligible  community  groups  (i.e., 
commimity-based/grassroots 
organizations,  churches,  or  othw  non- 
profit organizations)  and  federally 
recognized  tribal  governments  that  are 
woridng  on  or  plui  to  cany  out  proiects 
to  address  enviroimiental  Justice  issues. 
Preference  for  awards  will  be  given  to 
community-based/grassroots 
organizations  that  are  woridng  on  local 
solutions  to  local  environmental 
problems.  Funds  can  be  used  to  develop 
a  jiew  activity  or  substantially  improve 
tHe  quality  of  existing  programs  that , 
have  a  direct  impact  an  affscted 
communities. 

Background 

In  its  1992  report,  Environmental 
Equity:  Reducing  Risk  for  All 
Communities,  EPA  found  that  minority 
and  low-income  populations  may 
experience  higher  than  average 
exposure  to  toxic  pollutants  tiian  the 
general  population.  The  Office  of 
Environmental  Justice  (OEJ)  was 
established  in  1992  to  help  these 
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communities  identify  and  assess '  "^  . 
pollution  sources,  to  implement 
environmental  awareness  and  training 
programs  for  affected  residents,  and  to 
WOK  with  community  stakeholders  to 
devise  strategies  for  enviroamental 
improvements. 

In  Jime  of  1993,  OEJ  was  delegated 
granting  autiioiity  to  solicit,  select, 
supervise,  and  evaluate  environmental 
iustice-related  projects,  and  to 
disseminate  information  on  the  projects' 
content  and  eSisctiveness.  Fiscal  year 
(FY)  1994  marked  the  first  year  of  the 
OEJ  Small  Grants  Program.  Seventy-one 
(71)  grants  totaling  $507,000  were 
awarded  in  FY  1994  and  in  FY  1995, 
over  $3,000,000  was  awarded  to  175 
small  grant  recipients.  In  FY  1996, 
$3,000,000  was  awarded  to  150 
organizations  across  the  nation.  ' 

How  Does  EPA  Define  Environmental 
Justice  Under  the  Environmental  Justice 
Small  Grants  Program? 

Environmental  justice  is  the  fair 
treatment  and  meaningful  involvement 
of  all  people  regardless  of  race,  color, 
national  origin,  or  income  with  respect 
to  the  development,  implementation, 
and  enforcem«it  of  «ivironmental  laws, 
regulations,  and  policies.  Fair  treatment 
means  that  no  groups  of  people, 
including  racial,  ethnic,  or 
socioeconomic  groups,  should  bear  a 
disproportionate  share  of  the  negative 
environmental  consequences  resiilting 
from  industrial,  municipal,  and 
commercial  operations  or  the  execution 
of  federal,  state,  local,  and  tribal 
programs  and  policies. 

IL  Eligible  Applicants  and  Activities 

A.  Who  May  Submit  Applications  and 
May  an  Applicant  Submit  More  Them 
One? 

Any  affected,  non-profit  community 
organizatian  SOlc  (3)  or  501c  (4) '  or 
federally  mcogpized  tribal  government 
may  submit  an  application  upon 
publication  of  this  solicitation. 
Applicants  must  be  non-profit  to  receive 
these  federal  funds.  State  reoogniaed 
tribes  or  indigenous  peoples 
organizaticms  are  able  to  apply  fw  grant 
assistance  as  long  as  they  meet  the 
definition  of  a  non-profit  oigwHiMrton. 
"Non-profit  organizaticm"  means  aay 
OMporation,  trust,  association, 
ooc^Mrative,  or  other  ocganizatioa  that 
(1)  is  operated  primarily  for  sci— tific. 


■  As  ■  nsult  of  the  Lobbying  Di*ck>Min  Act  of 
199S,  EPA  (and  other  federal  agenda*)  may  not 
award  gtantt  to  non-profit.  501(cX4)  ocganintiona 
Ihat  •ngage  In  lobbying  activitiaa.  ThU  raatrktkm 
appUa*  to  any  lobbying  acdvitia*  of  a  S01((^4) 
nUpnlrnti^m  ~^*'~'«  «ti«nngiii«h>f^  hatiMMn 
lobbyiiM  fiind«d  by  fedaral  money  and  lobbying 
ftuMMby  otfaar  I 


educational,  service,  charitable,  or 
similar  purposes  in  the  public  interest; 
(2)  is  not  organized  primarily  for  profit; 
and  (3)  uses  its  net  proceeds  to 
maintain,  improve,  and/or  expand  its 
operations.  While  state  and  local 
governments  and  academic  instituticHis 
are  eligible  to  receive  grants,  prefereooe 
will  be  given  to  non-profit,  community- 
based/grassroots  organizations  and 
federauy  recognized  tribal  governments. 
Individuals  are  not  eligible  to  receive 
grants. 

EPA  will  consider  only  one 
application  per  applicant  for  a  given 
project.  Applicants  may  submit  more 
than  one  application  as  long  as  the 
applications  are  for  separate  and 
distinct  projects  or  activities.  Applicants 
that  were  previously  awarded  small 
grant  funds  may  submit  an  application 
for  FY  1997.  Every  application  for  FY 
1997  will  be  evaluated  based  on  the 
merit  of  the  proposed  project  in  relation 
to  the  other  FY  1997  pre-applications 
(regardless  of  whether  or  not  the 
proposal  expands  a  project  funded  in 
previous  years). 

B.  What  Types  of  Projects  Are  Eligfble 
for  Funding? 

In  order  to  be  considered  for  fimding, 
the  application  must  include  the 
following  information:  (1)  how  the 
proposed  project  addresses  issues 
related  to  at  least  two  environmental 
statutes  and  (2)  how  the  proposed 
project  meets  at  least  two  of  the  program 
goals. 

(1)  Multi-Media  Statutory  Requirement 

Hie  OEJ  Smalls  Grants  Program 
awards  grants  under  a  multi-media 
granting  authority.  This  means  that 
recipients  of  these  fimds  must 
implement  projects  that  address 
pollution  in  more  than  one 
environmental  medivim  (e.g.,  air,  Mrater). 
To  show  evidence  of  the  breadth  of  the 
project's  scope,  die  application  must 
identify  at  least  two  environmental 
statutes  that  the  project  will  address.  In 
most  cases,  your  project  will  include 
activities  outlined  in  Ae  following 
environmental  statutes; 

a.  C/eon  Water  Act.  Section  104(b)  (3): 
coaduct  and  promote  the  coordination 
of  research,  investigations,  experiments, 
training,  demonstration,  stirveys,  and 
studies  relating  to  the  causes,  extent, 
prevention,  reduction,  and  elimination 
of  water  pollutioa. 

b.  Safo  Drinking  Water  Act,  Section 
1442(b)  (3):  develop,  expand,  or  carry 
out  a  program  (that  may  combine 
training,  ediication,  and  employment) 
for  occupations  relating  to  the  public 
health  aspects  of  providing  safe 
drinldng'water. 


c.  Solid  Waste  Disposal  Act,  Sectiooi 
8001(a):  conduct  and  promote  the 
coordination  of  research,  investigations, 
experiments,  training,  demonstrations, 
surveys,  public  education  programs,  and 
studies  relating  to  solid  waste  (eg., 
health  and  welfare  effects  of  eiqpogme  to 
materials  presoit  in  solid  waste  and 
methods  te  eliminate  such  effects). 

d.  Clean  Air  Act,  Section  103(b)  (3): 
conduct  researdi.  investigations.     - 
experiments,  demonstrations,  survmrs, 
and  studies  related  to  the  causes,  effscts 
(including  health  and  welfere  effects), 
extent,  prevention,  and  control  of  air 
pollution. 

In  some  circumstances,  your  project 
may  be  very  resean^-oiiented  and 
specific  to  a  particular  environmental 
problem.  If  this  is  the  case,  you  may 
reference  the  following  environmental 
statutes  (either  list  one  of  the  following 
in  addition  to  one  listed  above  or  list 
two  of  die  following). 

e.  Toxic  Substances  Control  Act, 
Section  10(a):  conduct  research, 
development,  and  monitoring  activities 
on  toxic  substances. 

f.  Federal  Insecticide,  Fuoffcide,  and 
Rodenticide  Act,  Section  2(Ka):  conduct 
research  on  pesticides. 

g.  Comprehensive  Environmental 
Response,  Compensation,  and  Uability 
Act,  Section  311(a):  ctrnduct  basic 
research  and  training  related  to  die 
detection,  assessment,  and  evaluation  of 
the  risks  and  htmiaB  health  eSscts  of 
exposure  to  hazardous  substances. 

h.  Marine  Protection,  Research,  and 
Sanctuaries  Act.  Section  203:  conduct 
research,  investigations,  e}q>eiiments. 
training,  demonstrations,  siirveys,  and 

studies  relating  to  the  miniTniring  or 

wTiriing  of  ocean  dumping  of  hazardous 
materials  and  the  development  of 
alternatives  to  ocean  dumping- 
Please  note:  if  your  project  includes 
scientific  research  and  data  collection, 
you  must  be  prepared  to  submit  a 
Quality  Assurance  Plan  (QAP)  to  your 
EPA  Project  Officer  prior  to  the 
beginning  of  the  research. 

(2)  Office  of  Environmental  Justice 
Small  Grants  Program  Goals 

In  addition  to  the  multi-statute 
requirement  outlined  above,  the 
application  must  also  include  a 
description  of  how  an  applicant  plans  to 
meet  at  least  two  ofthe  three  program    > 
goals  listed  below.  See  Section  III 
"Application  Rsquiranents"  for  more 
det^ls. 

1.  Identify  necessary  improvements  in 
ccmimunicaticHi  and  coordination 
among  all  stakeholders,  including 
existing  community-based/grassroots 
organizations  and  local,  state,  tribal,  and 
federal  environmental  programs. 
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Facilitate  ccHximunication  and 
information  exchange,  and  create 
paitnerships  among  stakeholders  to 
address  disproportionate,  high  and 
adverse  environmental  exposure  (e.g., 
workshops,  awareness  confarmces. 
establishinent  of  community 
stakeholder  committees); 

2.  Build  community  capacity  to 
identify  local  environmental  justice 
problems  and  involve  the  community  in 
the  design  and  implementation  of 
activities  to  address  these  concerns. 
Enhance  critical  thinking,  problem- 
solving,  and  active  participation  of 
affected  communities  (e.g.,  train-the- 
trainer  programs). 

3.  F.n nance  commimity  imderstanding 
of  environmental  and  public  health 
information  systems  and  generate 
infcvmation  on  pollution  in  the 
community.  If  appropriate,  seek 
technical  experts  to  demonstrate  how  to 
access  and  interpret  pubUc 
environmental  data  (e.g.,  Geographic 
Information  Systems  (GIS),  Toxic 
Release  Inventories  (TRI),  and  other 
databases). 

The  issues  discussed  above  may  be 
defined  diffnently  among  applicants 
from  various  geographic  regions, 
including  areas  outside  the  continental 
U.S.  (Alaska,  American  Samoa,  Guam, 
Hawaii,  Puerto  Rico,  and  the  U.S.  Virgin 
Islands).  Each  application  should  define 
its  issues  as  they  relate  to  the  specific 
project  In  your  narrative/work  plan, 
include  a  succinct  explanation  of  how 
the  project  may  serve  as  a  model  in 
other  settings  and  how  it  addresses  a 
high-pri(vity  environmental  justice 
issue.  The  degree  to  which  a  project 
addresses  a  high-priority  environmental 
justice  issue  \vill  vary  and  must  be 
defined  by  applicants  according  to  their 
local  environmental  jiistice  concerns. 

C.  How  Much  Money  May  Be  Requested, 
and  An  Matching  Funds  Required? 

The  ceiling  for  any  one  grant  is 
$20,000  in  federal  funds.  EPA's  ten 
regional  offices  wiU  each  have 
approximately  $250,000  to  issue 
awards.  Applicants  are  not  required  to 
provide  matrhing  funds. 

D.  Are  There  Any  Restrictions  on  the 
Use  of  the  Federal  Funds? 

Yes.  EPA  grant  funds  can  only  be 
used  for  the  purposes  set  forth  in  the 
grant  agreement.  Among  other  things, 
the  grant  funds  from  this  program 
cannot  be  used  for  matching  funds  for 
other  federal  grants,  construction, 
personal  gilts  (e.g.,  t-shirts,  buttons. 
hats),  buying  furniture,  litigation, 
lobbying,  or  intervention  in  federal 
regulatory  or  adjudicatory  proceedings. 
In  addition,  the  recipient  may  not  use 


these  federal  assistance  funds  to  sue  the 
federal  government  or  any  other 
government  entity.  Refer  to  40  CFR 
30.27,  entitled  "Allowable  Costs"  (see 
Appendix  B). 

m.  AppUcatkni  Reqairamenta 

A  What  Is  Required  for  Applications? 

In  order  to  be  considered  for  funding 
under  this  program,  proposals  from 
eligible  organizations-must  have  the 
following: 

1.  Application  for  Federal  Assistance 
(SF  424)  the  official  form  required  for  all 
federal  grants  that  requests  basic 
information  about  the  grantee  and  the 
proposed  project.  The  applicant  must 
sulnnit  the  original  appUcation.  plus 
two  copies,  signed  by  a  person  duly 
authorized  by  the  governing  board  of  the 
applicant. 

Please  complete  Part  10  of  the  SF  424 
fcwm,  "Catalog  of  Federal  Domestic 
Assistance  Number"  with  the  following 
information:  66.604 — Environmental 
Justice  Small  Grants  Program.  See 
Appendix  A  for  a  copy  of  this  form  and 
a  completed  sample. 

2.  The  Federal  Standard  Form  (SF 
424A)  and  budget  detail,  which 
provides  information  on  your  budget. 
For  the  purposes  of  this  grants  program, 
complete  only  the  non-shaded  areas  of 
SF  424A.  See  Appendix  A  for  a  copy 
and  completed  sample  of  a  budget 
detail.  Budget  fig\ires/projections 
should  support  your  work  plan/ 
narrative.  The  EPA  portion  of  these 
grants  will  not  exceed  $20,000.  therefore 
your  budget  should  reflect  this  upper 
limit  on  federal  funds. 

3.  Narrative/ work  plan  of  the 
proposal,  not  to  exceed  ten  pages.  A 
narrative/work  plan  describes  the 
applicant's  proposed  project.  The  pages 
of  the  work  plan  must  be  letter  size 
(8Vi"  X 11").  with  normal  type  size  (12 
cpi).  and  at  least  1"  margins. 

The  narrative/work  plan  is  one  of  the 
most  important  aspects  of  your 
appUcation  and  (assuming  that  all  other 
required  materials  are  submitted)  will 
be  used  as  the  primary  basis  for 
selection.  Work  plans  must  be 
submitted  in  the  format  described  - 
below: 

a.  A  one  page  simunary  that: 

•  Identifies  the  environmental  justice 
i8sue(s)  to  be  addressed  by  the  project; 

•  Identifies  the  EJ  community/tariget 
audience; 

•  Identifies  at  least  two  environmental 
statutes/ Acts  addressed  by  the  project; 
and 

•  Identifies  at  least  two  program  goals 
that  the  project  will  meet  and  how  it 
will  meet  them. 


b.  A  concise  introduction  that  states 
the  nature  of  the  organization  (i.e..  how 
long  it  has  been  in  existence,  if  it  is 
incorpKjrated,  if  it  is  a  network,  etc), 
how  die  organization  has  been 
successful  in  the  past,  piupose  of  the 
project,  EJ  conununity/target  audience, 
project  completion  plans/time  frames, 
and  expected  results. 

c.  A  concise  project  description  that 
describes  how  the  applicant  is 
community-based  and/ or  plans  to 
involve  the  target  audience  in  the 
project  and  how  the  appUcant  plans  to 
meet  at  least  two  of  the  three  program 
goals  outlined  in  Section  UB:  "Office  of 
Environmental  Justice  Small  Grants 
Program  Goals."  Additional  credit  will 
not  be  given  for  projects  that  fulfill  more, 
than  two  goals. 

d.  A  conclusion  discussing  how  the 
applicant  will  evaluate  and  measure  the 
success  of  the  project,  including  the 
anticipated  benefits  and  challenges  in 
implementing  the  project. 

e.  An  appendix  with  resumes  of  up  to 
three  key  personnel  who  will  be 
significantly  involved  in  the  project. 

4.  Letter(s)  of  commitment.  If  your 
proposed  project  includes  the 
significant  involvement  of  other 
commimity  organizations,  your 
application  must  include  letters  of 
commitment  from  these  organizations. 
This  requirement  may  not  apply  to  your 
proposed  project — only  include  if 
applicable. 

Applications  that  do  not  include  the 
information  listed  above  in  items  1—3 
and  if  applicable,  item  4,  will  not  be 
considered  for  an  award. 

Please  note:  your  application  to  this 
EPA  program  may  be  subject  to  your 
state's  intergovernmental  review  process 
and/or  the  consultation  requirements  of 
Section  204,  Demonstration  Cities  and 
Metropolitan  Development  Act.  Check 
with  yoiu  state's  Single  Point  of  Contact 
to  determine  your  requirements — some 
states  do  not  require  this  review. 
Applicants  bom  American  Samoa, 
Guam,  Puerto  Rico,  and  the  U.S.  Virgin 
Islands  should  also  check  with  their 
Single  Point  of  Contact.  If  you  do  not 
know  who  your  Single  Point  of  Contact 
is.  please  call  your  EPA  regional  contact 
(Section  ni)  or  EPA  Headquarters  at 
(202)  260-9266.  Federally  recognized 
tribal  govenunents  are  not  required  to 
comply  with  this  procedure. 

B.  When  and  Where  Must  Applications 
be  Submitted? 

The  applicant  must  submit/mail  one 
signed  original  application  with 
required  attachments  and  two  copies  to 
the  primary  contact  at  the  EPA  regional 
office  listed  below.  The  application 
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must  be  postmarked  no  later  than 
Friday.  March  7, 1996. 

Regional  Contact  Names  and  Addresses 

Region  1 — Connecticut,  Maine, 
Massachusetts,  New  Hampshire,  Rhode^ 
Island,  Vennont 

Primary  Ck>ntact:  Rhona  Jxilien.  (617) 
565-9454,  USEPA  Regioni  (RAA),  John 
F.  Kennedy  Federal  Building,  Boston. 
MA  02203 

Secondary  Contact:  Pat  O'Leary,  (617) 
565-3834. 

Region  2— New  Jersey,  New  York,  Puerto 
Rico,  U.S.  Virgin  Islands 

Primary  Contact:  Natalie  Loney.  (212) 
637-3639,  USEPA  Region  2,  290 
Broadway,  26th  Floor,  New  York,  NY 
10007. 

Secondary  Contact:  Melva  Hayden, 
(212)  637-5027. 

Region  3 — Delaware,  District  of 
Columbia,  Maryland,  Pennsylvania, 
Virginia,  West  Virginia 

Primary  Contact:  Reginald  Harris, 
(215)  566-2988,  USEPA  Region  3 
(3DAQ0).  841  Chestnut  Building, 
Philadelphia.  PA  19107-4431. 

Secondary  Contact:  Mary  Zielinski, 
(215) 566-5415. 

Region  4— Alabama,  Florida,  Georgia, 
Kentucky,  Mississippi,  North  Carolina, 
South  Carolina,  Termessee 

Primary  Contact:  Josephine  Brown. 
(404)  562-9672.  USEPA  Region  4. 100 
Alabama  Street,  SW,  AdanU.  GA  30303. 

Secondary  Contact:  Connie  Raines. 
(404) 562-9671. 

Region  5— Illinois,  Indiana,  Michigan, 
Minnesota,  Ohio,  Wisconsin 

Primary  Contact:  Margaret  Millard, 
(312)  353-1440,  USEPA  Region  5  (MC 
T-175),  77  West  Jackson  Boulevard, 
Chicago,  IL  60604-3507. 

Secondary  Contact:  Karla  Johnson. 
(312) 886-5993. 

Region  6 — ^ArJconsos,  Louisiana.  New 
toxica,  Oklahoma,  Texas 

Primary  Contact:  Shirley  Augurson, 
(214)  665-7401,  USEPA  Fiegion  6  (6M- 
P),  1445  Ross  Avenue,  12th  Floor, 
Dallas,  Texas  75202-2733. 

Region  7— Iowa,  Kansas,  Missouri, 
Nebraska 

Primary  Contact:  Althea  Moses,  (913) 
551-7649  or  1-800-223-0425,  USEPA 
Region  7,  726  Minnesota  Avenue, 
Kansas  City,  KS  66101. 

Region  8 — Colorado,  Montana,  North 
Dakota,  South  Dakota,  Utah,  Wyoming 

/Wmoiy  Contact:  Patricia  Denham, 
(303)  312-6557,  USEPA  Region  8 


(8ENF-EJ),  999  18th  Street.  Suite  500. 
Denver.  CO  80202-2466. 

Secondary  Contact:  Elisabeth  Evans. 
(303) 312-6053. 

Region  9— Arizona,  California,  Hawaii, 
Nevada,  American  Samoa.  Guam 

Primary  Contact:  Willard  Chin.  (415) 
744-1204,  USEPA  Region  9  (A-2-2),  75 
Hawthorne  Street.  San  Francisco.  CA 
94105. 

Secondary  Contact:  EJ  Information 
Line,  (415)  744-1565. 

Reffon  10— Alaska,  Idaho,  Oregon, 
Washington 

Primary  Contact:  Susan  Morales,  (206) 
553-8580,  USEPA  Region  10  (MI>-142). 
1200  Sixdi  Avenue,  SeatUe,  WA  98101. 

Secondary  Contact :  Joyce  Kelly,  (206) 
553-4029. 

IV.  Process  for  Awarding  Grants 

A.  How  Will  Applications  Be  Reviewed? 

EPA  regional  offices  will  review, 
evaluate,  and  select  grant  recipients. 
AppUcations  will  be  screened  to  ensure 
that  they  meet  all  eligible  activities  and 
requirements  described  in  Sections  II 
and  m.  Applications  will  also  be 
evaluated  by  regional  review  panels 
based  on  the  criteria  outlined  in  this 
solicitation.  Applications  will  be 
disquaUfied  if  they  do  not  meet  these 
criteria. 

B.  How  Will  the  Final  Selections  Be 
Made? 

After  the  individual  projects  are 
reviewed  and  ranked,  EPA  regional 
officials  will  compare  the  best 
applications  and  make  final  selections. 
Additional  factors  that  EPA  will  take 
into  account  include  geographic  and 
socioeconomic  balance,  diverse  nature 
of  the  projects,  cost,  and  projects  whose 
benefits  can  be  sustained  after  the  grant 
is  completed.  Regional  Administrators 
will  select  the  grants  with  concurrence 
firom  the  Director  of  the  Office  of 
Environmental  Justice  at  EPA 
Headquarters. 

Please  note  that  this  is  a  very 
competitive  grants  program.  Limited 
fiinriing  is  available  and  many  grant 
appUcations  are  expected  to  be  received. 
Therefore,  the  Agency  cannot  fund  all 
appUcations.  If  your  project  is  not 
funded,  a  listing  of  other  EPA  grant 
programs  may  bis  foimd  in  the  Catalog 
of  Federal  Domestic  Assistance.  This 
publication  is  available  at  local  libraries, 
colleges,  or  imiversities. 

C.  How  Will  Applicants  Be  Notified? 

After  all  applications  are  received, 
EPA  regional  offices  will  mail 
acknowledgments  to  applicants  in  their 
regions.  Once  applications  have  been 


recommended  for  funding,  the  EPA 
Regions  will  notify  the  finalists  and 
request  any  additional  information 
necessary  to  complete  the  award 
process.  The  finaUsts  will  be  required  to 
complete  additional  government 
application  forms  prior  to  receiving  a 
grant,  such  as  the  EPA  Form  SF-424B 
(Assurances — Non-Construction 
Programs),  EPA  Form  5700-48.  and  the 
Certification  Regarding  Debarment, 
Stispension,  and  Other  ResponsibiUty 
Matters.  The  federal  government 
requires  all  grantees  to  certify  and 
assure  that  they  will  comply  with  all 
applicable  federal  laws,  regulations,  and 
requirements. 

The  EPA  Regional  Environmental 
Justice  Coordinators  or  their  designees 
will  notify  those  applicants  whose 
projects  are  not  selected  for  funding. 

V.  Expected  Time-Frame  for  Reviewing 
and  Awarding  Grants 

Etecember  16, 1996  FY  1997  OTJ  Small 
Grants  Program  AppUcation  Guidance 
is  published  in  the  Federal  Register. 

December  16, 1996  to  March  7, 1997  . 
Eligible  grant  recipients  develop  and 
complete  their  applications. 

March  7, 1997    Applications  must  be 
postmarked  by  this  date  and  mailed  or 
delivered  to  the  appropriate  EPA 
regional  office. 

March  10, 1997  to  April  15, 1997  EPA 
regional  program  officials  review  and 
evaluate  applications  and  select  grant 
finaUsts. 

April  15, 1997  to  August  1, 1997 
AppUcants  will  be  ccmtacted  by  the 
Region  if  their  appUcation  is  being 
considered  for  funding.  Additional 
information  may  be  required  from  the 
finaUsts,  as  indicated  in  Section  IV. 
EPA  regional  grant  offices  process 
grants  and  make  awards. 

September  15, 1997    EPA  expecte  to 
release  the  national  announcement  of 
the  FY  97  Office  of  Environmental 
Justice  Small  Grant  Recipients. 

VL  Project  Period  and  Final  Reports 

Activities  must  be  completed  and 
funds  spent  within  the  time  frame 
specifiml  in  the  grant  award,  usually 
one  year.  Project  start  dates  will  depend 
on  the  grant  award  date  (most  projects 
begin  in  August  or  September).  The 
recipient  organization  is  responsible  for 
the  successfiil  completion  of  the  project 
The  recipient's  project  manager  is 
subject  to  approval  by  the  EPA  project 
officer  but  EPA  may  not  direct  that  any 
particular  |)erson  be  the  project 
manager. 

All  recipients  must  submit  final 
reports  for  EPA  approval  within  ninety 
(90)  days  of  the  end  of  the  project 
period.  Specific  report  requirements 
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(e.g.,  Final  Technical  Report  and 
Financial  Status  Report)  will  be 
described  in  the  award  agreement  EPA 
will  collect,  evaluate,  and  disseminate 
grantees'  final  reports  to  serve  as  model 
programs. 

Vn.  Ftacal  Yewr  1908  OEJ  SmaU  Grants 
Program 

A.  How  Can  I  Receive  Information  oa 
the  Fiscal  Year  1998  Environmental 
Justice  Grants  ProffrunT'  ■ 

If  you  wish  to  be  placed  on  the 
national  mailing  list  to  receive 
information  on  the  FY  1998 
Environmental  Justice  Small  Grants 
Program,  you  must  mail  your  request 
along  with  your  name,  organization, 
addiess,  and  phone  number  to: 

U.S.  Environmental  Protection 
Agency,  Office  of  Environmental  Justice 
Small  Grants  Program  (2201A),  FY  1998 
Grants  Mailing  List,  401  M  Street,  SW, 
Washington,  DC  20460,  (800)  962-6215. 

Thank  you  for  yovir  interest  in  our 
Small  Grants  Program  and  we  wish  you 
luck  in  the  application  process. 


Dated:  December  5, 1996.      .     -- 
darks  E.  Gajrlord, 

Director,  Office  of  Environmental  Justice. 
[FR  Doc  96-31430  Filed  12-10-96;  8:45  am) 


[OPP-68233:  FRL  S67»-q      "  ."   L     »       ,, 

Nolio*  Of  Receipt  Of  Requests  to  ■^■'^^- 
Vduntarlty  Cancel  Cartain  Pesticida 
Rsfltstfatlons 

AQENCY:  Environmental  Protection 
Agency  (EPA). 
ACnow:  Notice. 

SUMMARY:  In  accordance  with  section 

6(f)(1)  of  the  Federal  kisecticide^ 

Fungicide  and  Rodenticide  Act  (FIFRA). 
as  amended,  EPA  is  issuing  a  notice  of 
receipt  of  requests  by  registrants  to 
voluntarily  cancel  certain  pesticide 
registrations. 

DATES:  Unless  a  request  is  withdrawn  by 
March  11, 1997,  ordms  will. be  issued 
cancelling  all  of  these  registrations. 
FOR  FURTHER  MRMMATKM  CONTACT:  By 
mail:  James  A.  Hollins,  Office  of    .  •  ^ 
Pesticide  Programs  (7502C), 
Environmental  Protection  Agency,  401  - 


M  St..  SW,  Washington.  DC  20460. 
Office  location  for  commercial  courier 
delivery  and  telephone  number:  Room 
216,  Crystal  Mall  No.  2, 1921  Jefferson 
Davis  Highway.  Arlington.  VA.  (703) 
305-5761;  e-mail: 
hollins.jamesOepamail.epa.gov. 
SUPPUEMCNTARt  WFORMATKNI: 

L  Introductiaii 

Section  6(f)(1)  of  the  Federal 
Insecticide,  Fungicide  and  Rodenticide 
Act  (FIFRA),  as  amended,  provides  that 
a  pesticide  registrant  may,  at  any  time, 
request  that  any  of  its  pesticide 
registrations  be  cancelled.  The  Act 
further  provides  that  EPA  must  publish 
a  notice  of  receipt  of  any  siich  request 
in  the  Federal  Register  before  acting  on 
the  request. 

n.  Intent  to  Cancel 

This  Notice  announces  receipt  by  the 
Agency  of  requests  to  cancel  some  20 
pesticide  products  registered  under 
section  3  or  24(c)  of  FIFRA.  These 
registrations  are  listed  in  sequence  by 
registration  niunber  (or  company 
number  and  24(c)  nimiber)  in  the 
following  Table  1. 


Table  1.  —  Registrattons  with  Pending  Requests  for  Cancellation 


Registration  No. 


000070-002S4 


Product  Name 


Rigo  Home  Pest  Control  RTU 


000070-002S6    Rigo  Aero-S(]ray  Honte  Pest  Control 


000432-00770 

000e6»-00230 

003125-00321 

003125-00328 

003125  AZ-91-0006 

003125  FL-82-0046 

004758-00143 


004816-00661 

00796810-88-0005 
007968  ID-88-0006 


Chemical  Name 


FoCafume  XK  Ineectictde 

Green    Ught    BT    Womi     Killer    Bacfllus 
Thuringiensis  ME 

Bolstare 

Bdstar  TecMcal  Insecticide 

Monitor  4 

Botsiar  6  Emulsiiabie  Insecticide 

Hil-s  Hoiday  Flea  &  Tick  Punp  Spray 


DogOipE.C. 

Poast 
Poast 


244ethyMK»xo-3-(2-'Propenyl)-2-cyclcpenten-l-y1  cMran9-2.2- 

dknelhy^ 
AK>ctyl  bicydoheplene  dk»rt)oximide 
(B»<ylcait)ityl)(6-propylpiperonyl)  ett«r  80%  and  related  compounds 

20% 
4-Chloro-alpha-<1-mettiylelhyl)t)enzeneacetic         add,         cyano(3- 

phonoxyphonyl)melhyl 

2-MelhyM-oxo-3-(2-propenyl>-2-cyclopenten-1-yl  (Mraa9-2.2- 

dknettiyi- 
NOdyl  bicydoheplene  dicartxnimide 
(Butylceit)Hyl)(6-propylpiperonyl)  ether  80%  and  related  compounds 

20% 
4-Oilofo-alpha-<l-methylethyl)t»nzeneacetic        add,         cyano(3- 

phemxyphenyOmethyl  ^ 

Pyrethrins 
Rotenone 

Delta  endotoxin  of  BadNus  thuringiensis  variety  kurstaki  encap- 
sulated in 

0€thyl  OK4-{me<hylthio)phenyl)  S-propylphosphorodHhioate 

O-Ethyl  OK4-(methylthto)phenyl)  SpropytphosphorodHhkMte 

O.S-Dimethyt  phosphoramidothioate 

Xylene  range  aromatic  solvent 

O^thyl  O^4-(me1hylthk))pheoy0  SpropylphosphorodMhioate 

leopropanol 

(Butyteart)ityl)(6prapylpiperonyl)  elher  80%  ani  related  compounds 

20% 
Pyrethrins       ;  .  , 

Umonene         v  "^ 

Rotenone 

cube  Resins  other  than  rotenone 

O.OOimelhyl  SK(methylcaibamoyl)methyi)phosphorodKhk)ate 

O.ODimethyl  SK(methylcarbemoyl)methyl)phoephorodlthioate 
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T/^BLE  1 .        REGISTRATIONS  WITH  PENDING  REQUESTS  FOR  CANCELLATION— Continued 

Registration  No. 

Chenricai  Name 

010182-00167 

OrdramS-G 

S^thyl  hexahydro-1H-a2epine-l-cart)olt*)ate 

010182-00272 

Ordram  A  10-G 

S-Ethyl  hexahydro-1  ffazepine-l-cartxjthioate 

010132-00306 

Orexel  Molinate  96%  TechnicaJ 

SEthyl  hexahydro-l  H«zepine-1-cart)othioate 

010182-00307 

Orexel  Molinate  8E 

5-Ethyt  hexahydro-1  Afazepine-l-cartiothioate 

010182-00308 

Drexet  Molinate  10G 

S-Elhyt  hexahydro-1  ^fazepine-l-cartx>ttiioate 

033688-00001 

NoCrab 

4-<1 ,1  -Oimethylethy1)-A^{1  -methylpropyl>-2,6<linitrobenzenamlne 

045728-06008 

Ferbam  Technical 

Fenic  dhnethyWithiocartxamate 

056077-00050 

Ettwphon  Concentrate 

(2-Chtoroethyt)phosphonic  acid 

Unless  a  request  is  withdrawn  by  the  registrant  within  90  days  of  publication  of  this  notice,  orders  will  be  issued 
cancellii^  all  of  these  registrations.  Users  t)f  these  pesticides  or  anyone  else  desirii^  the  retraition  of  a  registration 
should  contact  the  applicable  registrant  directly  diuing  this  90-day  period.  The  following  Table  2,  includes  the  names 
and  addresses  of  record  for  all  registrants  of  the  products  in  Table  1,  in  sequence  by  EPA  Company  Number. 

Table  2.  —  REGISTRANTS  REQUESTING  VOLUNTARY  Cancellation 


EPA 
Com- 
pany No. 


000070 
000432 
000869 
003125 
004758 
004816 
007969 
010162 
033688 
045728 
056077 


Company  Name  and  Address 


SureCo  Inc..  10012  N.  Dale  Mabry.  Ste.  221,  Tampa.  FL  33618. 

Agrtfw  Environmental  Health,  95  Chestnut  Ridge  Rd.,  Montvale,  NJ  07645.  ,   ' 

Green  Light  Co..  Box  17985,  San  Antonio,  TX  78217. 

Bayer  Corp..  Agriculture  Division.  8400  Hawthorn  Rd.,  Box  4913,  Kansas  City.  MO  6412a 

Pet  Chemicals.  4242  BF  Goodrich  Blvd.  Box  18993.  Memphis,  TN  38181. 

Agrevo  Environmental  Health.  95  Chestnut  Ridge  Rd.,  Montvale,  NJ  07645. 

BASF  Corp.,  Agricultural  Products,  Box  13528.  Research  Triangle  PaiK,  NC  27709. 

Zeneca  Ag  Products,  Box  15458,  Wilmington.  DE  19850. 

Richard  Otten,  Agent  For  CFPI  Agro,  S A.  51 1 6  Wood  Valley  Dr.,  Raleigh.  NC  2761 3. 

ConpHance  Services  International.  Agent  ForOJCB  Chemicals  Corp..  2001  Jefferson  Davis  Highway,  Ste.  1010,  Ariington,  VA  22202. 

Cedar  Chemical  Corp.,  5100  Poplar.  Suite  2414.  Memphis.  TN  38137. 


m.  Loss  of  Active  Iiigredienti 

Unless  the  requests  for  cancellation 
are  withdrawn,  three  pesticide  active 
ingredients  will  no  longer  appear  in  any 
registered  products.  Hiose  who  are 
concerned  about  the  potential  loss  of 
these  active  ingredients  for  pesticidal 
use  are  encouraged  to  work  directly 
with  the  registrants  to  explore  the 
possibility  of  withdrawing  their  request 
for  cancellation.  The  active  ingredients 
are  listed  in  the  following  Table  3.  with 
the  EPA  Company  and  CAS  Number. 

Table  3.  ^  Active  Ingredients 
WHICH  WOULD  Disappear  as  a  Re- 
sult  OF    REGISTRANTS'    REQUESTS 

TO  Cancel 


CAS  NO. 

Chemical 
Name 

EPA 
Com- 
pany 
No. 

35400-43-2 

Suiprofos 

003125 

IV.  Procednrea  for  Withdrawal  of 
Request 

Registrants  who  choose  to  withdraw  a 
request  for  cancellation  must  submit 
such  withdrawal  in  writing  to  James  A. 
Hollins.  at  the  address  given  above, 
postmarked  before  March  11, 1997.  This 
written  withdrawal  of  the  request  for 
cancellation  will  apply  only  to  the 
applicable  6(f)(1)  request  listed  in  this 
notice.  If  the  product(s)  have  been 
subject  to  a  previous  cancellation 
action,  the  effective  date  of  cancellation 
and  all  other  provisions  of  any  earlier 
cancellation  action  are  controlling.  The 
withdrawal  request  must  also  include  a 
commitment  to  pay  any  Feregistration 
fees  due.  and  to  fulfill  any  applicable 
unsatisfied  data  requirements. 

V.  Provisions  for  Disposition  of  Existing 
Stocks 

The  effective  date  of  cancellation  will 
be  the  date  of  the  cancellation  order. 
The  orders  effecting  these  requested 
cancellations  will  generally  permit  a 


registrant  to  sell  or  distribute  existing 
stocks  for  1  year  after  the  date  the 
cancellation  request  was  received.  This 
policy  is  in  accordance  with  the 
Agency's  statement  of  poUcy  as 
prescribed  in  Federal  Register  (56  PR 
29362)  June  26, 1991;  (FRL  3846-41. 
.Exceptions  to  this  general  rule  will  be 
made  if  a  product  poses  a  risk  concern, 
or  is  in  noncompliance  with 
reregistration  requirements,  or  is  subjed 
to  a  data  call-in.  In  all  cases,  product- 
specific  disposition  dates  will  be  given 
in  the  cancellation  orders. 

Existing  stocks  are  those  stocks  of 
registered  pesticide  products  which  are 
currently  in  the  United  States  and 
which  have  been  packaged,  labeled,  and 
released  for  shipment  prior  to  the 
effective  date  of  the  cancellation  action. 
Unless  the  provisions  of  an  earlier  order 
apply,  existing  stocks  already  in  the 
lunds  of  dealers  or  users  can  be 
distributed,  sold  or  used  legally  until 
they  are  exhausted,  provided  that  such 
further  sale  and  use  comply  with  the 
EPA-approved  label  and  labeling  of  the 
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afiiscted  product(s).  Exceptioiu  to  these 
general  niles  will  be  ma<k  in  specific 
cases  when  more  stringent  restrictions 
on  sale,  distribution,  or  use  of  the 
products  or  their  ingredients  have 
already  been  imposed,  as  in  Special 
Review  actions,  or  where  the  Agency 
has  identified  significant  potential  risk 
concerns  associated  with  a  particular 
chemicaL 

List  of  Subjects 

Environmental  protection.  Pesticides 
and  pests.  Product  registrations. 

Dated:  November  22. 1996. 

OecarMoralas 

Acting  Dinctor,  Program  Management  and 
Suppmt  Division,  Office  of  Pesticide 
Pngnuns. 

(FR  Doc.  96-31122  Filed  12-10-96;  8:45  am] 
■UJNO  OOOK 


[OPP-3042S:  Fm.-0S74-4 

ToagoMi  Ca;  Application  to  Ragistar 
a  Pasticida  Product 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
action:  Notice. 

SUMMARY:  This  notice  announces  receipt 
of  an  application  to  register  a  pesticide 
product  containing  an  active  ingredient 
involving  a  changed  use  pattern 
pursuant  to  the  provisions  of  section 
3(c)(4)  of  the  Federal  Insecticide. 
Fungicide,  and  Rodentidde  Act 
(FIFRA),  as  amended. 
DATES:  Written  comments  must  be 
submitted  by  January  10. 1997. 
ADDRESSES:  By  mail,  submit  written 
comments  identified  by  the  document 
control  number  (OPP-30425]  and  the 
file  symbol  (70231-R)  to:  Public 
Response  and  Program  Resources 
Branch,  Field  Operations  Division 
(7506C),  Office  of  Pesticide  Programs,     . 
Environmental  Protection  Agency,  401 
M  St.,  SW.,  Washington,  DC  20460.  In 
person,  bring  comments  to: 
Environmental  Protection  Agency,  Rm. 
1132,  CM  #2, 1921  Jefferson  Davis  Hwy.. 
Arlington,  VA. 

Comments  and  data  may  also  be 
submitted  electronically  by  sending 
electronic  mail  (e-mail)  to:  opp- 
docket@epamail.epa.gov.  Electronic 
comments  must  be  si^mitted  as  an 
ASCn  file  avoiding  the  use  of  special 
characters  and  any  form  of  encryption. 
Comments  and  data  will  be  accepted  on 
disks  in  Wordperfect  in  5.1  file  fbnnat 
or  ASCn  file  format.  All  comments  and 
data  in  electronic  form  must  be 
identified  by  the  docket  number  (OPP- 
30425].  No  "Confidential  Business 


.^formation"  (CBI)  should  be  submitted 
flirough  e-malL  Electronic  comments  on 
this  notice  may  be  filed  online  at  many 
Federal  Depository  Libraries.  Additional 
informatian  on  electronic  submission 
can  be  found  below  in  this  dociunent. 

Infonnation  siibmitted  as  a  comment 
concerning  this  notice  may  be  claimed 
confidoitial  by  maricing  any  part  or  all 
of  that  information  as  "Confidential 
Business  Informati<»i"  (CBI). 
Information  so  marked  will  not  be 
disclosed  except  in  accordance  with 
procedures  set  forth  in  40  CFR  part  2. 
A  copy  of  the  c(»nment  that  does  not 
contain  CBI  must  be  submitted  for 
inclusion  in  the  public  record. 
Information  not  marked  confidential 
may  be  disclosed  publicly  by  EPA 
%vithout  prior  notice.  All  written 
comments  will  be  available  for  public 
inspection  in  Rm.  1132  at  the  address  - 
given  above,  from  8  ajn.  to  4:30  pjn.. 
Monday  through  Friday,  excluding 
hohdays. 

FOR  FURTHER  MRMMATKM  CONTACT:  By 
mail:  Denise  Greenway,  Biopestiddes 
and  Pollution  Prevention  Division 
(7501 W),  Office  of  Pestidde  Programs. 
Environmental  Protection  Agency.  401 
M  St.,  SW..  Washington,  DC  20460. 
Office  location  and  telephone  nimiber. 
Rm.  CS51B8.  Westfield  Building  North 
Tower,  2800  Crystal  Drive,  Arlington, 
VA  22202,  (703)  308-8263;  e-mail: 
greenway.  denise@epamail.epa.gov. 
SUPPLEMENTARY  INFORMATION:  EPA 
received  an  application  from  Toagosei 
Co.,  Ltd.  of  Japan,  represented  by 
Nichimen  America,  Inc.,  1185  Avenue 
of  the  Americas,  New  York.  NY  10036, 
to  register  the  pestidde  produd 
Kaligreen,  a  fungidde  (EPA  File  Symbol 
70231-R),  containing  the  active 
ingredient  potassium  bicarbonate  at  82 
percent,  an  active  ingredient  which 
involves  a  change  use  pattern  pursuant 
to  the  provisions  of  section  3(c)(4)  of 
FIFRA.  The  produd  is  classifieid  for 
general  use  to  indude  in  its  presently 
registered  use.  a  new  use  to  control 
powdery  mildew  on  grapes,  cucumbers, 
strawberries,  tobacco,  and  roses.  Notice 
of  receipt  of  the  application  does  not 
imply  a  decision  by  the  Agency  on  the 
application. 

Notice  of  approval  or  denial  of  an 
application  to  register  a  pesticide 
produd  will  be  aimounoBd  in  the  ;  " 
Federal  Register.  The  procedure  for 
requesting  data  will  be  given  in  the 
Federal  Register  if  an  application  is 
approved. 

Comments  received  within  the 
spedfied  time  period  will  be  considered 
before  a  final  dedsion  is  made; 
comments  received  after  the  time 
spedfied  will  be  considered  only  to  the 


extent  possible  without  delaying 
processing  of  the  application. 

A  record  has  been  established  for  this 
notice  under  docket  number  [OPP- 
30425  ]  (induding  comments  and  data 
submitted  electronically  as  described 
below).  A  public  version  of  this  record, 
induding  printed,  paper  versions  of 
eleetronic  ctHnments,  which  does  not 
indude  any  information  claimed  as  CBI, 
is  available  for  inspection  from  8  a.m.  to 
4:30  p.m.,  Monday  through  Friday, 
excluding  legal  holidays.  The  public 
record  is  located  in  Rm.  1132  of  the 
Public  Response  and  Program  Resources 
Branch,  Field  Operations  Division 
(7506G),  Office  of  Pestidde  Programs, 
Environmental  Protection  Agency, 
Crystal  Mall  «2, 1921  Jefferson  Davis 
Highway,  Arlington,  VA. 

Electronic  comments  can  be  sent 
directly  to  EPA  at: 

opp-docketOepamaiLepa.gov 
Electronic  comments  must  be 
submitted  as  an  ASCII  file  avoiding  the 
use  of  spedal  characters  and  any  form 
of  encryption. 

The  official  record  for  this  notice,  as 
well  as  the  pubUc  version,  as  described 
above  will  be  kept  in  paper  form. 
Accordingly,  EPA  will  transfer  all 
comments  received  electronically  into 
printed,  paper  form  as  they  are  received 
and  will  place  the  paper  copies  in  the 
official  record  which  will  also  include 
all  comments  submitted  diredly  in 
writing.  The  offidal  record  is  the  paper 
record  maintained  at  the  address  in 
"ADDRESSES"  at  the  beginning  o^this 
document. 

Written  comments  filed  pursuant  to 
this  notice,  will  be  available  in  the 
Public  Response  and  Program  Resources 
Branch,  Field  Operations  Division  at  the 
address  provided  from  8  a.m.  to  4:30 
p.m.,  Monday  through  Friday,  excluding 
legal  holidays.  It  is  suggested  that 
persons  interested  in  reviewing  the 
application  file,  telephone  this  office  at 
(703-305-5805),  to  ensure  that  the  file 
is  available  on  the  date  of  intended  visit 

AotiiorttT:  7  U.S.C.  136. 
List  of  Subjects 

Environmental  protection,  Pestiddes 
and  pests,  Produd  registration. 
Dated:  November  26, 1996. 

Fkmdiow, 

Acting  Director,  Biopestiddes  and  Pollution 
Prevention  Division,  Office  of  Pesticide 
Proffxuns. 

[FR  Doc  96-31436  Filed  12-10-96;  8:45  am] 
■UJNO  ooos  MSO^  r 
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PMDCtae  TOMrance  pennon,  nonoe  n 


AGENCY:  Environmental  Protection 

Agency  (EPA). 

action:  Notice  of  filing.  ' '  * 


r:  This  notice  is  a  summary  of 
a  pesticide  petition  proposing  the     . 
establishment  of  a  regiilation  for 
residues  of  clopyralid  in  or  on  field 
com.  This  simmiary  was  i»eparad  by 
the  petitioner. 

DATES:  Comments,  identified  by  the 
docket  numbw  [PF-675],  must  be 
received  on  or  before.  January  10, 1997. 
ADDRESSES:  By  mail,  submit  written 
comments  to:  PubUc  Respcmse  and 
Program  Resources  Branch  Field 
Operations  Division  (7506C).  Office  of 
Pesticide  Programs.  Eavuonmeatai 
Protection  A^ncy.  401 M  St.  SW^ 
Washingtcm.  DC  20460.  In  perscm.  bring 
commetats  to:  Rm.  1132.  CM  #2, 1921 
Jeffiarson  Davis  Highway,  Arlington.  VA 
22202. 

Comments  and  data  may  aiso  be 
subsaitted  electronically  by  sending 
electronic  mail  (E-mail)  to:  opp- 
docketttepamail.epa.gov.  Electronic 
comments  must  be  submitted  as  an 
ASCn  file  avoiding  the  use  of  special 
diaracters  and  any  form  at  encryption. 
Comments  and  data  wiU  also  be 
accepted  on  disks  in  WordPerfect  5.1 
file  format  or  ASCS  file  format.  All 
comments  and  data  in  electronic  form 
must  be  identified  by  docket  number 
[PF-675].  Electronic  comments  on  this 
notice  may  be  filed  online  at  many 
Federal  Depository  lilxaries.  AdcUtional 
information  on  electronic  sulmiissitHis 
can  be  found  below  in  this  document. 

Infbnnation  submitted  as  comments 
concerning  this  document  may  be 
claimed  confidential  by  maildng  any 
part  or  all  of  that  information  as 
"Ccmfidential  Business  Inicwmation" 
(C8I).  CBl  ^ould  not  be  submitted 
through  e-maiL  Information  marked  as 
CBI  will  not  be  diacloeed  except  in 
accordance  with  procedures  set  forth  in 
40  CFR  Part  2.  A  copy  of  the  comment 
that  does  not  contain  CBI  must  be 
submitted  for  inclusiim  in  die  public 
record.  Information  not  marked 
confidential  may  be  disclosed  publicly 
by  EPA  without  prior  notice.  All  written 
comments  will  be  available  for  public 
inspection  in  Rm.  1132  at  the  address 
given  above,  from  8  a.m.  to  4:30  p.m., 
Monday  through  Friday,  excluding  legal 
hoUdays. 

FOR  FURTHER  MFORMATTON  CONTACT: 
Joanne  Miller.  PM-23,  (7505C)  Rm.  237. 
Crystal  Mall  #2. 1921  Jefferson  Davis 
Highway.  Arlington.  VA  22202.  (703) 


305-6224;  e-mail: 
miIler.joamiedepamail.epa.gov. 

SUPPLEMBITARY  INFORMATION:  EPA  has 
received  a  pesticide  petition  (PP) 
8F3622  bom  DowElanco,  9330 
21ionsviUe  Road  Indianapolis,  IN  46268- 
1054.  proposing  pursuant  to  section 
408(d)  of  the  Federal  Food.  Drug  and 
Cosmetic  Act.  21  U.S.C.  section  346a(d). 
to  amend  40  CFR  Part  180  by 
establidiing  a  tolerance  for  residues  of 
the  herbicide  clopyralid  in  or  (m  the  raw 
agricultural  commodities  (RACs)  field 
com.  fodder  at  10.0  ppm;  field  com. 
forage  at  3.0  ppm:  field  com.  grain  at  1.0 
ppm  and  on  processed  agricultural 
commodity  ^AC)  field  com.  milling 
fractions  at  1.5  ppm.  The  proposed 
analytictQ  method  is  available  for 
enforcement  purposes. 

Pursuant  to  the  section  408(dH2)(ANi) 
of  Uie  FFDCA,  as  amended,  DoM^lanco 
has  submitted  the  following  summary  of 
information,  data  and  arguments  in 
support  of  their  pesticide  petition,  lliis 
siunraary  was  prepared  by  DowElanco 
and  EPA  has  not  fully  evaluated  the 
merits  of  the  petition.  EPA  edited  the 
summary  to  darify  that  the  conclusions 
and  arguments  were  the  petitionms  and 
not  necessarily  EPAs  and  to  remove 
certain  extraneous  material. 

I.  DOWELANOO  Petitioii  Sammury: 

A.    Residue  Chemistry 

1.  pyantMetoboiism.  The 
metabolism  in  plants  is  adequately 
understood.  No  metabolites  of 
significance  were  detected  in  plant 
metabolism  studies. 

2.  Analytical  Method.  There  is  a 
practical  analytical  method  for  detecting 
and  measuring  levels  of  clopyralid  in  or 
on  food  witii  a  limit  <rf  quantitation  that 
allows  monitoring  of  food  with  residues 
at  or  above  the  levels  set  in  these 
tolerances.  EPA  has  provided 
information  on  this  metiiod  to  FDA.  The 
method  is  available  to  anyone  who  is 
interested  in  pesticide  residue 
enforcement. 

3.  Magnitude  of  Residues.  Time 
limited  tolerances  were  established  on 
AprU  25. 1994  (59  FR  19639)  for 
residues  of  the  herbicide  clopyralid  in 
or  on  the  following  raw  agricultural 
commodities  whidi  are  to  expire 
December  31, 1996:  field  com,  grain  at 
1.0  parts  per  million  (ppm).  field  com. 
fodder  at  10.0  ppm,  field  com,  forage  at 
3.0  ppm.  and  for  com  processed  milling 
fractions  at  1.5  ppm.  Adequate  residue 
data  supporting  these  tolerances  were 
submitted  to  the  Agency  in  mid  year 
1994. 

4.  Residues  of  Clopyralid  Found  in 
Field  Com  -  Clopyralid  was  applied  at 
the  mavimmn  l^Msl  rate  and  residiies 


were  detected  at  the  following  ppm 
ranges:  Ckain  0.01  •  0.8.  Fodder  0.02  • 
8.8.  and  Silage  0.04  •  2.7.  The  proposed 
tolerances  would  adequately  cover  these 
anticipated  residues. 

5-.    Residues  of  Clopyralid  Found  in 
Processed  Field  Com  -  Clopyralid  was 
applied  to  com  at  approximately  IX  and 
5X  the  label  rate.  The  SX  treatment  was 
used  for  the  processing  residue  study. 
At  the  5X  rate,  the  com  grain  RAC  (raw 
agricultural  commodity)  sample  was 
found  to  contain  4.3  ppm  clopyralid. 
Starch  and  refined  oil  samples  obtained 
from  the  wet  milling  of  com  contained 
no  residues  above  the  LOQ  (0.05  ppm) 
of  the  method,  while  crude  oil  was 
found  to  contain  0.063  ppm.  The  dry 
milHng  fractions  contained  4.9  ppm  in 
flour,  2.7  p{mi  in  meal,  with  no  residues 
above  the  LOQ  foimd  in  cmde  and 
refined  oil.  Ckain  dust  contained  4.8 
ppm  dopjnralid,  similar  to  levels  found 
in  the  RAC.  The  proposed  milling 
fractions  tolerance  would  cover  these 
residue  levels  when  adjusted  from  the 
5X  treatmoit  rate. 

B.    Toxicological  Profile 

1.  i4cute  Toxic/ty.  Clopyralid  has 
low  acute  toxidty.  The  rat  oral  LD50  is 
5000  mg/kg  or  greater  for  males  and 
Cnnales.  The  rabbit  dermal  LD50  is 
^000  mg/kg  and  the  rat  inhalation 
LC50  is  21.0  mg/L  air  (the  highest 
attainable  concentration).  In  addition, 
dopyralid  is  not  a  skin  sensitizer  in 
guinea  pigs  and  is  not  a  dermal  irritant. 
Technical  clopyralid  is  an  ocular  irritant 
but  ocxilar  exposure  to  the  technical 
material  would  not  normally  be 
expected  to  occur  to  infants  or  diildren 
or  the  general  public.  End  use 
formulations  of  clopyraHd  have  similar 
low  acute  toxidty  profiles  and  most 
have  low  ocular  toxidty  as  well. 
Therefore  based  on  the  available  acute 
toxidty  data,  clopyralid  does  not  poae 
any  acute  dietary  risks. 

2.  Genotoxicity.  Clopyralid  is  not 
genotoxic.  Tlie  following  studies  have 
been  conducted  and  all  were  negative 
for  genotoxic  responses.  Ames  bactnial 
mutagenidty  assay  (with  and  without 
exogenous  metabolic  activation)  Host- 
Memated  assay  In  vivo  cytogenetic  test, 
rat;  In  vivo  cytogenetic  test,  mouse;  In 
vivo  dominant  lethal  test,  rat;  In  vitro 
unadieduled  DNA  synthesis  assay  in 
primary  rat  hepatocyte  cultures;  In  vitro 
matninalian  cell  gene  mutations  assay  in 
Chinese  hamster  ovary  cell  cultures 
(with  and  without  exogenoiu  metabolic 
activation). 

3.  Reproductive  and  Developmental 
Toxicity.  Developmental  toxidty  was 
studied  using  rats  and  rabbits.  The 
developmental  study  in  rats  resulted  in 
a  developmental  NOEL  of  >250  mg/kg/ 
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day  (a  maternally  toxic  dose)  and  a 
maternal  toxicity  NOEL  of  75  mg/kg/ 
day.  A  1974  study  in  rabbits  revealed  no 
evidence  of  developmental  or  maternal 
toxicity  at  250  mg/kg/day;  thus  the 
developmental  and  maternal  NOEL  was 
>250  mg/kg/day.  A  more  recent  study  in 
rabbits  (1990)  resulted  in  developmental 
and  matemai  NOELs  of  110  mg/kg/day 
based  on  matemai  toxicity  at  250  mg/ 
kg/day.  Based  on  all  of  the  data  for 
clopyralid.  there  is  no  evidence  of 
developmental  toxicity  at  dose  levels 
that  do  not  result  in  matemai  toxicity. 

In  a  2-^neration  reproduction  study 
in  rats,  pups  from  the  high  dose  group 
which  were  fed  diets  containing 
clopyralid  had  a  slight  reduction  in 
body  weight  during  lactation  and  an 
increase  in  liver  weights  in  fla  and  fib 
weanlings.  The  NOEL  for  parental 
systemic  toxicity  was  500  mg/kg/day. 
There  was  no  effect  on  reproductive 
parameters  at  >1500  mg/kg/day  nor  was 
there  an  adverse  effect  on  the 
morphology,  growth  or  viability  of  the 
ofbpring;  thus,  the  reproductive  NOEL 
is  >1500  mg/kg/day. 

4.    SubaiToidc  Toxicity.  The 
following  studies  ^ve  been  (Conducted 
using  clopyralid.  In  a  rat  90-day  feeding 
study,  Fischer  344  rats  were  fed  diets 
containing  clopyralid  at  doses  of  5, 15, 
50  or  150  mg/kg/day  with  no  adverse 
effects  attributed  to  treatment.  In  a 
second  study,  Fischer  344  rats  were  fed 
diets  containing  clopyralid  at  doses  of 
300, 1500  and  2500  mg/kg/day.  Effiscts 
at  the  highest  doses  were  decreased  food 
consumption  accompanied  by  decreased 
body  weights  and  weight  gains  in  both 
males  and  females.  Slightly  increased 
mean  relative  liver  and  kidney  weights 
were  noted  in  males  of  all  3  doses  and 
in  females  at  the  top  2  doses.  Because 
there  were  no  other  effects,  the  kidney 
and  liver  weight  effects  were  judged  as 
being  adaptive  rather  than  directly 
toxic.  The  no-observed-adverse  effect 
level  (NOAEL)  was  1500  mg/kg/day  for 
males  and  females.  The  no-observed- 
effect  level  (NOEL)  was  300  mg/kg/day 
for  females. 

In  a  mouse  90-day  feeding  study, 
B6C3F1  mice  were  fed  diets  containing 
clopyralid  at  doses  of  200,  750,  2000  or 
5000  mg/kg/day.  A  slight  decrease  in 
body  weight  occurred  at  the  top  dose  in 
both  sexes.  The  liver  was  identified  as 
the  target  organ  based  on  slight 
increases  in  liver  weights  and  minimal 
microscopic  alterations  at  the  higher 
dose  levels.  The  liver  changes  were 
considered  to  be  reversible  and 
adaptive.  The  NOEL  for  males  was  2000 
mg/kg/day  and  for  females  was  750  mg/ 
kg/day. 

In  a  180-day  feeding  study,  beagle 
dogs  were  fed  diets  containing 


clopyralid  at  doses  of  15,  50  or  150  mg/ 
kg/day:  there  were  no  adverse  effiscts.  In 
a  second  dietary  study,  dogs  also  were 
fisd  diets  containing  clopyralid  at  doses 
of  15,  50  or  150  m^g/day;  the  only 
effect  was  an  increase  in  the  mean 
relative  liver  weight  in  females  at  the 
ISO  mg/kg/day. 

In  a  21-dav  dermal  study,  clopyralid 
was  applied  oy  repeated  dermal 
application  to  New  Zealand  White 
rabbits  at  dose  levels  up  to  1000  mg/kg/ 
day.  Treatment  produced  no  systemic 
.  effects. 

5.  Chronic  Toxicity.  In  a  chronic 
toxicity  and  oncogenicity  study, 
Sprague-Dawley  rats  were  fed  diets 
cdntaining  clopyralid  at  doses  of  5, 15, 
50  or  150  mg/kg/day.  The  only  effect 
was  a  trend  toward  a  decreased  body 
weight  of  female  rats  receiving  the  150 
mg^Lg/day  dose  with  a  NOEL  of  50  mg/ 
kg/day.  In  a  second  study  clopyralid 
was  fed  to  Fischer  344  rats  in  the  diet 
at  doses  of  15, 150  or  1500  mg/kg/day. 
The  efbcta  were  confined  almost 
entirely  to  the  1500  mg/kg/day  doae 
groups  and  included  sughtly  decreased 
food  consumption  and  body  weights, 
slightly  increased  liver  and  kidney 
weights  and  macroscopic  and 
microscopic  changes  in  the  stomach.  No 
tiunorigenic  response  was  present.  The 
NOEL  ror  this  study  was  15  mg/kg/day. 

B6C3F1  mice  were  maintained  for  2 
years  on  diets  formulated  to  provide 
targeted  dose  levels  of  10,  500  or  2000 
mg/kg/day.  The  only  evidence  of 
toxicity  was  body  weight  depression  in 
males  dosed  at  2000  mg/kg/day.  There 
was  no  evidence  of  tumorigenic 
response  at  any  dose  level. 

Based  on  the  chronic  toxicity  data, 
EPA  has  established  the  RfD  for 
clopyralid  at  0.5  milligrams  (mg)/ 
kilogram  (kg)/day.  The  RfD  for 
clopyralid  is  based  on  a  2-year  chronic 
oncogenicity  study  in  rats  with  a  no- 
observed-effect  level  (NOEL)  of  50  mg/ 
kg/day  and  an  uncertainty  (or  safety) 
factor  of  100.  Thus,  it  would  not  be 
necessary  to  require  the  application  of 
an  additional  imcertainty  factor  above 
the  100-?old  bctor  already  applied  to 
the  NOEL. 

6.  Carcinogenicity.  Using  its 
Gmdelines  for  Carcinogen  Risk 
Assessment  published  September  24, 
1986  (51  FR  33992),  clopyralid  would 
be  classified  as  Group  E  for 
carcinogenicity  (no  evidence  of 
carcinogenicity)  based  on  the  results  of 
the  carcinogenicity  studies.  There  was 
no  evidence  of  carcinogenicity  in  2-year 
feeding  studies  in  mice  and.  rats  at  the 
dosage  levels  tested.  The  doses  tested 
are  adequate  for  identifying  a  cancer 
risk.  Thus,  a  cancer  risk  assessment 
would  not  be  appropriate. 


7.  Animal  Metabolism.  Disposition 
and  metabolism  of  clopyralid  were 
tested  in  male  and  female  rats  at  a  dose 
of  5  mg/kg  (oral).  The  majority  of  a 
radioactive  dose  was  excreted  in  24 
houra  of  all  dose  groups.  Fecal 
elimination  was  mincH'.  Detectable 
levels  of  residual  radioactivity  were 
observed  in  the  carcass  and  stomach  at 
72  hours  post-dose.  HPLC  and  TLC 
analysis  of  pooled  urine  and  fiscal 
extracts  showed  no  apparent 
metabolism  of  clopyralid. 

8.  Metabolite  Toxicity.  There  are  no 
clopyralid  metabolites  of  toxicological 
significance. 

9.  Endocrine  Effects.  There  is  no 
evidence  to  suggest  that  clopyralid  has 
an  efiisct  on  any  endocrine  system. 

C.    Aggregate  Exposure 

1 .  Dietary  Exposure  -  Food.  For 
piirposes  of  assessing  the  potential 
dietary  exposure  under  these  tolerances, 
exposure  is  estimated  based  on  the 
TMRC  from  the  existing  and  pending 
tolerances  for  clopyralid  on  food  crops. 
The  TMRC  is  obtained  by  multiplying 
the  tolerance  level  residues  by  the 
consumption  data  which  estimates  the 
amount  of  those  food  products  eaten  by 
various  population  subgroups.  Exposiire 
of  humans  to  residues  could  also  result 
if  such  residues  are  transferred  to  meat, 
milk,  poultry  or  eggs.  The  following 
assumptions  were  used  in  conducting 
this  exposure  assessment:  100%  of  the 
crops  were  treated,  the  RAC  residues 
would  be  at  the  level  of  the  tolerance, 
certain  processed  food  residues  would 
be  at  anticipated  (average)  levels  based 
on  processing  studies  and  all  current 
and  pending  tolerances  were  included. 
This  results  in  an  overestimate  of 
hiunan  exposiire  and  a  conservative 
assessment  of  risk. 

Based  on  a  NOEL  of  50  mg/kg/day  in 
a  2-year  chronic  feeding/oncogenidty 
study  in  the  rat  and  a  hundredfold 
safety  fector,  the  reference  dose  (RfD) 
would  be  0.5  mg/kg/day.  Consequently, 
all  existing  and  pending  tolerances  have 
a  theoretical  maximum  residue 
contribution  of  0.001535  mg/kgBW/day 
and  would  utilize  less  than  2.3  percent 
of  the  RfD. 

2.  Dietary  Exposure  -  Drinking 
Water.  Another  potential  source  of 
dietary  exposiue  to  residues  of 
pesticides  are  residues  in  drinking 
water.  There  is  no  established 
Kiaximum  Concentration  Level  for 
residues  of  clopyralid  in  drinking  water. 
Although  there  has  been  limited 
detections  at  ppb  levels  in  some  of  the 
specially  designed  studies  under  highly 
vulnerable  test  conditions,  no  ongoing 
monitoring  studies  (U.S.  Geological 
Survey,  Selected  Water  Resources 


Federal  Reygtw  /  Vol.  61,  No.  239  /  Wednesday.  December  11.  1996  /  Notices 65223 


Abstracts,  and  Pesticides  in  Ground 
Water  Database  •  A  Ck)mpilation  of 
Monitoring  Studies:  1971  - 1991 
National  Summary;  U.S.  Department  of 
Agriculture,  AGRICOLA  database;  U.S. 
Department  of  Commerce,  National 
Technical  Information  Service)  have 
reported  residues  of  clopyralid  in 
ground  or  surface  waters. 

Ck)nsequent]y,  these  data  on  potential 
water  exposure  indicate  insignificant 
additional  dietary  intake  of  clopyralid 
and  any  exposure  is  more  than 
compensated  for  in  the  conservative 
dietary  risk  evaluation. 

3.    Non-Dietary  Exposure.  Non- 
occupational exposure  to  clopyralid  is 
limited  to  re-entry  to  treated  turf  grass 
sites.  Estimated  exposures  for  chudren 
is  less  than  0.05  mg/kg/day  or  10%  of 
the  reference  dose.  .       - 

D.  Cumulative  Effects 

The  potential  for  cumulative  effects  of 
clopyralid  and  other  substances  that 
have  a  common  mechanism  of  toxicity 
was  considered.  The  mammalian 
toxicity  of  clopyralid  is  well  defined. 
However,  no  reliable  information  exists 
to  indicate  that  toxic  effects  produced 
by  clopyralid  would  be  cumulative  with 
those  of  any  other  chemical  compoimd. 
Therefore,  consideration  of  a  common 
mechanism  of  toxicity  with  other 
compounds  is  not  appropriate.  Thus 
only  the  potential  exposures  to 
clopyralid  were  considered  in  the 
aggregate  exposure  assessment 

E.  Safety  Determinations 

1.  U.S.  Population  in  General.  Using 
the  conservative  exposure  assimiptions 
described  above  and  based  on  the 
completeness  and  reliability  of  the 
toxicity  data,  it  is  concluded  that 
aggregate  exposxire  to  clopyralid  will 
utilize  approximately  7  percent  of  the 
RfD  for  the  U.S.  population.  Generally, 
exposures  below  100  percent  of  the  RfD 
are  of  no  concern  because  the  RS) 
represents  the  level  at  or  below  which 
daily  aggregate  dietary  exposure  over  a 
lifetime  will  not  pose  appreciable  risk  to 
human  health.  Thus,  there  is  a 
reasonable  certainty  that  no  harm  will 
result  from  aggregate  exposure  to 
clopyralid  residues. 

2.  Infants  and  Children.  In  assessing 
the  potential  for  additional  sensitivity  of 
infants  and  children  to  residues  of 
clopyralid,  data  from  the  previously 
discussed  developmental  toxicity 
studies  in  the  rat  and  rabbit  and  a  2- 
generation  reproduction  study  in  the  rat 
were  considered.  The  developmental 
toxicity  studies  are  designed  to  evaluate 
adverse  effects  on  the  developing 
organism  during  prenatal  development 
resulting  from  pesticide  exposure  to  one 


or  both  parmts.  Reproduction  studies 
provide  (1)  information  relating  to 
effects  from  exposure  to  the  pesticide  on 
the  reproductive  capability  of  niating 
anim^  and  (2)  data  on  systemic 
toxicity.  These  studies  indicate  no 
evidence  of  developmental  toxicity  at 
dose  levels  below  those  that  cause 
maternal  toxicity. 

FFDCA  section  408  provides  that  EPA 
may  apply  an  additional  safety  factor  for 
infants  and  children  in  the  case  of 
threshold  effects  to  accoimt  for  pre-  and 
post-natal  toxicity  and  the  completeness 
of  the  database.  Based  on  the  current 
toxicological  data  requirements,  the 
database  relative  to  pre  and  post-natal 
effects  for  children  is  complete. 
Therefore,  it  is  concluded  that  an 
additional  imcertainty  factor  is  not 
warranted  and  that  the  RfD  at  0.5  mg/ 
kg/day  is  appropriate  for  assessing 
aggregate  risk  to  in&nts  and  children. 
^Using  the  conservative  exposure 
assumptions,  it  is  concluded  that  the 
percent  of  the  RfD  that  will  be  utilized 
by  aggregate  exposure  to  residues  of 
clopyralid  will  be  less  than  12  percent 
of  the  RfD  for  all  populations  and 
subgroups.  This  estimate  represents  the 
"worst  case"  exposure  for  a  given 
population  (i.e.  children  ages  1-6), 
exposure  is  less  for  any  other  sub- 
population  e.g.  infents.  Therefore,  based 
on  the  completeness  and  reliability  of 
the  toxicity  data  and  the  conservative 
exposure  assessment,  it  is  concluded 
that  there  is  a  reasonable  certainty  that 
no  harm  will  result  fo  infants  and 
children  from  aggregate  exposures  to 
clopyralid  residues. 

F.    International  Tolerances 

There  are  no  Codex  maximum  residue 
levels  established  for  clopyralid. 


The  public  record  is  located  in:  Public 
Response  and  Program  Resources 
Branch,  Field  Operations  Division 
(7506C),  Office  of  Pesticide  Programs. 
Environmental  Protection  Agency. 
Costal  Mall  #2,  Rm.  1132, 1921 
Jefferson  Davis  Highway.  Arlington,  VA 
22202. 
.  Electronic  comments  can  be  sent 
directly  to  EPA  at: 

opp=Docke  tOepainail.epa.gov 

Electronic  comments  must  be 
sulHnitted  as  ASCII  file  avoidii^  the  use 
of  special  characters  and  any  form  of 
encryption. 

The  official  record  for  this 
rulemaking,  as  well  as  the  public 
vereion,  as  described  above  will  be  kept 
in  paper  form.  Accordingly,  EPA  will 
transfer  all  comments  received 
electronically  into  printed,  paper  form 
as  they  are  received  and  will  place  the 
paper  copies  in  the  official  rulemaking 
record  which  vnll  also  include  all 
comments  submitted  directly  in  writing. 
The  official  rulemaking  record  is  the 
paper  record  maintained  at  the  address 
in  ADDRESSES  at  the  beginning  of  this 
document. 

List  ofSub)ects 

Environmental  Protection  Agency. 
Administrative  practice  and  procedure. 
Agricultural  commodities.  Pesticides 
and  pests.  Reporting  and  reccntikeeping 
reqiiiremmits. 

Dated:  November  27, 1996. 

St^ihni  L.  Johimwi, 

Director,  Registration  Division,  Office  of 
Pesticide  Prograrru. 

IFR  Doc.  96-31345  Filed  W-10-96;  8:45  am) . 

SILLING  CODE  WM  SO  F 


n.  Administrative  Matters 

Interested  persons  are  invited  to 
submit  comments  on  this  notice  of 
filing.  Comments  q^ust  bear  a  notation 
indicating  the  dociunent  control 
niunber,  [PF-6751.  All  written 
comments  filed  in  response  to  this 
petition  will  be  avg^able  in  the  Public 
Response  and  Program  Resources 
Branch,  at  the  address  given  above  from 
8:30  a.m.  to  4  p.m.,  Monday  through 
Ftiday.  except  legal  holidays. 

A  record  has  be  established  for  this 
notice  under  docket  number  (PF-6751 
including  comments  and  data  submitted 
electronically  as  described  below.  A 
public  version  of  this  record,  including 
printed,  paper  versions  of  electronic 
comments,  which  does  not  include  any 
information  claimed  as  CBI,  is  available 
for  inspection frt)m  8:30  a.m.  to  4  p.m., 
Monday  through  Friday,  excluding  legal 
holidays. 


FARM  CREDIT  ADMiMSTRATION 

SunahiM  Act  Meeting;  Farm  Cradtt 
Adminiatration  Board 

agency:  Farm  Credit  Administration. 

SUMMARY:  Notice  is  hereby  given, 
pursuant  to  the  Government  in  the 
Sunshine  Act  (5  U.S.C.  552(e)(3)).  of  the 
forthcoming  regular  meeting  of  the  Farm 
Credit  Administration  Board  (Board). 
DATE  AND  THE:  The  regular  meeting  of 
the  Board  will  be  held  at  the  Offices  of 
the  Farm  Credit  Administration  in 
McLean,  Virginia,  on  December  12, 
1996,  from  10:00  ajn.  until  such  time  as 
the  Board  concludes  its  business. 
FOR  FURTHER  INFORMATKM  CONTACT: 
Floyd  Fithian,  Secretary  to  the  Farm 
Credit  Administration  Board,  (703)  883- 
4025.  TDD  (703)  883-4444. 
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A0ORE88:  Fann  Credit  Administration, 
1501  Farm  Credit  Drive.  McLean. 
Virginia  22102-5090. 
SUPPt^MENTARY  MFOMKUTION:  This 
meeting  of  the  Board  will  be  open  to  the 
public  (limited  space  available),  bi  order 
to  increase  the  accessibility  to  Board 
meetings,  persons  requiring  assistance 
should  make  arrangements  in  advance.  ' 
The  matters  to  be  considered  at  the 
meeting  are: 

Open  Session 

A.  Approval  of  Minutes 

B.  Report 

— Faim  Credit  System  Building 
Association  Quarterly  Report 
Q  New  Business  Regulations 

1.  Regulation  Review/Deletions  [12  CFR 
Parts  602.  611.  614.  615.  618.  and  619] 
(Interim  writh  Request  for  Comment). 

2.  Book-Entry  Farm  Credit  Securities  (12 
CFR  Part  615,  Subpart  O]  (Interim  Final). 

Dated:  December  9, 1996. 
Floyd  Fithian, 

Socretoiy,  Fonn  Cte^  Administration  Board. 
(FR  Doc.  96-31573  Filed  12-9-96;  2:14  pm] 
MLUNQ  COOC  «7a6-*1-M 


FEDERAL  COMMUNICATIONS 
COMMISSION 

Notice  of  Put)llc  information 
Collections  Being  Reviewed  by  FCC 
for  Extension  Under  Delegated 
Authority  5  CFR  1320  Authority, 
Comments  Requested 

December  4. 1996. 

summary:  The  Federal  Communications 
Commission,  as  part  of  its  continuing 
effort  to  reduce  paperwork  burden 
invites  the  general  public  and  other 
Federal  agencies  to  take  this 
opportimity  to  comment  on  the 
following  proposed  and/or  continuing 
information  collections,  as  required  t^ 
the  Paperwork  Reduction  Act  of  1995, 
PubUc  Law  104-13.  An  agency  may  not 
conduct  or  sponsor  a  collection  of 
information  unless  it  displays  a 
currently  valid  control  number.  No 
person  shall  be  subject  to  any  penalty 
for  failing  to  comply  with  a  collection 
of  information  subject  to  the  Paperwork 
'Reductioi  Act  (PRA)  that  does  not 
display  a  valid  control  niunber. 
Comments  are  requested  concerning:  (a) 
whether  the  proposed  collection  of 
informaticm  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
Commissicm.  including  whether  the 
inl(»matian  shall  have  practical  utility; 
(b)  the  accuracy  of  the  Ccunmission's 
btirden  estimates;  (c)  ways  to  enhance 
the  quality,  utility,  and  clarity  of  the 
infcnnation  collected;  and  (d)  ways  to 


;j»c;v 


the  burden  of  the  collection  x>f 
information  on  the  respondents, 
including  the  use  of  automated 
collection  techniques  or  other  forms  of 
information  technology. 

The  FCC  is  reviewing  the  following 
information  coUecticm  requirements  for 
possible  3<year  extension  imder 
delegated  authority  5  CFR  1320, 
authority  delegated  to  the  Commission 
by  the  Office  of  Management  and 
Budget  (OMB). 

DATES:  Written  comments  should  be 
submitted  on  or  befbre  January  10, 1997. 
If  you  anticipate  that  you  will  be     •, 
submitting  comments,  but  find  it 
difficult  to  do  so  within  the  period  of 
time  allowed  by  this  notice,  you  should 
advise  the  contact  listed  below  as  soon 
as  possible. 

ADDRESSES:  Direct  all  conmients  to 
Dorothy  Ccmway,  Federal 
Communications  Commission,  Room 
234, 1919  M  St.,  N.W.,  Washington,  DC 
20554  or  via  internet  to  -v«'i 

dconway9fcc.gov. 
FOR  FURTHER  mFORMATKM  CONTACT: 
For  additional  information  or  copies  of 
the  information  collections  contact 
Dorothy  Conway  at  202-415-0217  or  via 
internet  at  dconwayttfcc.gov. 

SUPPLEMENTARY  information:  ,     % 

OMB  Number:  3060-0242. 

Title:  Section  74.604  Interference 
Avoidance.  .  j 

Fonn  Number:  None. 

Type  o/AeWew;  Extension.        -   * 

Affected  Public:  Business  or  other  for- 
profit. 

Numbo' of  Respondents:  1.       "= 

Estimated  Time  per  Response:  3  hours 
(2  hours  respondent/ 1  hour  attorney). 

Total  Annual  Burden:  2. 

Needs  and  Uses:  Licensees  assigned  a 
common  channel  for  TV  pickup,  TV 
studio  transmitter  link,  or  TV  relay  -     -^ 
purposes  in  the  same  area,  where 
simultaneous  operation  is 
contemplated,  shall  take  such  steps  as 
may  be  necessary  to  avoid  mutual 
interference.  Section  7a.604  requires 
that  the  Commission  be  notified  if  a 
mutual  agreement  to  avoid  interference 
cannot  be  reached.  The  data  is  used  by 
FCC  staff  to  take  such  action  as  may  be 
necessary  to  assure  an  equitable 
distribution  of  available  fivquoicies. 
thereby  preventing  mutual  interfatence. 

OMB  Number:  3060-0241. 

Title:  74.633  Temporary         i    .. 
Authorizations.  ■  •    >  , 

Fonn  Mioiher:  None.  _; 

7)7>e  o/Aeview:  Extension. 

Affected  Public:  Business  or  other  fpc- 
profit.  -'       • 


Number  of  Respondents:  65. 

Estimated  Time  per  Response:  2  hours 
(1-2  hours  respondent;  1  hour 
consulting  engineer  or  attorney). 

Totoy  Annual  Burden:  89. 

Needs  and  Uses:  Section  74.633 
requires  that  licenses  of  television 
auxiliary  broadcast  stations  submit  an 
informed  request  for  special  temporary 
authority  to  operate  that  station  on  a 
temporary  basis  under  certain 
circumstances.  The  data  is  used  by  FCC 
staff  to  ensure  that  interference  will  not 
be  caused  to  other  established  stations. 

OMB  Number:  3060-0240. 

Title:  Section  74.651  Eqtiipment 
Changes. 

Fonn  Number:  None. 

Type  of  Review:  Extension. 

Affected  Public:  Business  or  other  for- 
profit. 

Number  of  Respondents:  10. 

Estimated  Time  per  Response:  1  hour/ 
respondent. 

Total  Annual  Burden:  10. 

Needs  and  Uses:  Section  74.651(b) 
requires  licensees  of  TV  auxiliary 
broadcast  stations  to  notify  the  FCC  in 
writing  of  equipment  changes  which 
may  be  made  at  licensee's  discretion 
without  use  of  a  formal  application 
form.  The  data  is  used  by  FCC  staff  to 
maintain  complete  technical  records 
regarding  a  Ucensee's  facilities. 

OMB  Number:  3060-0041. 

Title:  Application  for  AuthOTity  to 
Operate  a  Broadcast  Station  by  Remote 
ControL 

Type  of  Review:  Extension  of 
currently  approved  collection. 

Fonn  Nimiber:  FCC  301-A. 

Affected  Public:  Business  or  other  fcur- 
profit. 

Number  of  Respondents:  80. 

Estimated  Time  per  Response:  0.5 
hours  (0.25  hours  respondent;  0.25 
hours  consulting  engineer). 

Total  Annual  Burden:  30. 

Needs  and  Uses:  FCC  Form  301-A  is 
required  to  be  filed  by  AM  licensees  or 
permittees  with  directional  antennas 
when  requesting  authority  to  operate  a 
station  by  remote  control.  The 
Commission  will  be  adding  the  anteima 
registration  information  that  was 
approved  by  OMB  imder  control 
number  3060-0714  to  this  form.  The 
data  is  used  by  FCC  to  assure  that  the 
directional  antenna  system  is  stable. 

Federal  fyimimifiif^ffnt  Ccnunissioo. 

WilUaaF.Caton, 

Acting.  Secretary. 

[FR  Doc.  96-31410  Fikd  12-10-96;  8:45  am} 

MUMO  coot«ns-si-M 
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FEDERAL  DEPC^^T  INSURANCE 
CORPORATION  "  T-'- 

RascisskMi  of  Statement  of  Policy; 
Retail  Repurchase  Agreements  ;    -^._ 

agency:  Federal  Deposit  Insiirance 
Corporation  (FDIC). 
ACnON:  Rescission  of  statement  of 
policy.  ^^^^^ 

summary:  As  part  of  the  FDIC's      j  "- 
systematic  review  of  its  regulations  aiid 
written  policies  under  section  303(a)  of 
the  Riegle  Commimity  Development  and 
Regulatory  Improvement  Act  of  1994 
ICDRI),  the  FDIC  is  rescinding  its  policy 
statement  concerning  retail  repurchase 
agreements  (Statement).  The  Statement 
alerts  insured  nonmember  banks  to  legal 
and  safety  and  soundness  issues 
involved  in  the  issuance  of  retail 
repurchase  agreements  (retail  repos). 
The  FDlC  is  rescinding  the  Statement 
because  it  is  now  outmoded.  The 
rescission  does  not  reflect  any 
substantive  change  in  the  FDIC's 
supervisory  attitude  toward  the  need  for 
fundamental  disclosure  of  investor 
risks,  as  reflected  in  the  Interagency 
Statement  on  Retail  Sales  of  Nondeposit 
Investment  Products. 
EFFECTIVE  DATE:  This  Statement  is 
rescinded  effective  December  11, 1996. 
FOR  FURTWR  INFORMATKM  CONTACT: 
Kenton  Fox,  Senior  Capital  Markets 
Specialist,  Division  of  Supervision, 
(202)  898-7119;  Gerald  J.  Gervino, 
Senior  Attorney,  (202)  898-3723,  Legal 
Division,  FDIC,  550  17th  Street,  N.W.. 
Washington,  D.C.  20429. 
SUPPLEMENTARY  INFORMATION:  The  FIHC 
is  conducting  a  systematic  review  of  its 
regulations  and  written  policies.  Section 
303(a)  of  the  CDRI  (12  U.S.C.  4803(a)) 
requires  each  federal  banking  agency  to 
streamline  and  modify  its  regulations 
and  written  poUcies  in  order  to  improve, 
efficiency,  reduce  unnecessary  costs, 
and  eliminate  unwarranted  constraints 
on  credit  availabiUty.  Section  303(a) 
also  requires  each  federal  banking 
agency  to  nmove  inconsistencies  and 
outmoded  and  duplicative  requirements 
from  its  regulations  and  written 
policies. 

As  part  of  this  review,  the  FDIC  has 
determined  that  the  Statement  is- 
outmoded,  and  that  the  FDIC's  written 
policies  can  be  streamlined  by  its 
elimination. 

The  Statement  was  published  on 
October  6, 1981.  46  FR  49197.  The 
Statement  requires  banks  to  follow  safe 
.and  sound  banking  practices  in  the 
issuance  of  retail  repurchase 
agreements,  alerts  banks  to  certain 


requirements  of  12  CFR  part  329  and  the 
Investment  Company  Act  of  1940, 
establishes  disclosure  requirements,  and 
restricts  bank  advertising  and 
solicitations. 

The  Government  Securities  Afct  of 
1986  established,  among  other  things, 
requirements  for  repurchase  agreement 
transactions  using  U.S.  govemmei^t  and 
agency  seciuities.  In  addition,  the 
Division  of  Supervision  has  issued 
guidance  for  the  sale  of  investment 
products  by  banks  in  the  Interagency 
Statement  on  Retail  Sales  of  Nondeposit 
Investment  Products.  This  law  partially 
supersedes  the  Policy  Statement. 
Similarly,  the  Interagency  Statement 
provides  broader  guidance  for  securities 
transactions,  including  retail  repurchase 
transactions.  The  presence  of  these  two 
newer  guideposts  may  lead  to  confusion 
as  to  the  application  of  the  Policy 
Statement. 

The  PoUcy  Statement  references  parts 
of  the  FDIC's  interest  rate  regulations, 
12"CFR  part  329,  that  are  no  longer  in 
force.  Much  of  the  discussion  on  the 
Investment  Company  Act  of  1940, 17 
U.S.C.  80a-l  through  80a-64,  is 
imnecessary  as  the  subject  has  not  been 
raised  in  recent  years.  These  factors 
have  caused  collusion  among  banks, 
their  advisors,  and  consumers. 

For  the  above  reasons,  the  Policy  Statement 
is  hereby  rescinded. 

By  order  of  the  Board  of  Directors. 

Dated  at  Washington,  DC,  this  26th  day  of 
November,  1996. 

Federal  Deposit  Insurance  Ck>rpoTation 
Jeny  L.  Langlejr, 
Executive  Secretary. 

[FR  Doc.  96-31393  Filed  12-10-96;  8:45  ami 
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FEDERAL  RESERVE  SYSTEIM 

Change  In  Bank  Control  Notices; 
Formations  of,  Acquisitions  by,  and 
Mergsrs  of  Banic  Holding  Companies; 
Correction 

This  notice  corrects  a  notice  (FR  Doc. 
96-30783)  published  on  pages  64356 
and  64357  of  the  issue  for  Wednesday, 
December  4, 1996. 

1    Under  the  Federal  Reserve  Bank  of  St. 
Louis  heading,  the  entry  for  Henry 
McCaslin,  Jr.,  is  revised  to  read  as 
follows: 

1 .  Henry  McCaslin,  Jr..  Cleveland, 
Mississippi;  to  acquire  an  additional 
8.72  percent,  for  a  total  of  28.93  percent, 
of  the  voting  shares  of  Rosedale  First 
National  Corporation,  Rosedale, 
Mississippi,  and  thereby  indirectly 


acquire  First  National  Bank,  Rosedale. 
Mississippi. 

Comments  on  this  appUcation  must 
be  received  by  December  17, 1996. 

Board  of  Governors  of  the  Federal  Reserve 
System.  December  5, 1996. 
jennifBT  J.  Johnaoii, 
Deputy  Secretary  of  the  Board. 
(FR  Doc.  96-31373  Filed  12-10-96;  8:45  am] 
MLLMG  COOE  m»«1-F 


Change  in  Banic  Control  Noticss: 
Acquisitions  of  Shares  of  Banks  or 
Bank  HoMing  Companies 

The  notificants  Usted  below  have 
applied  under  the  Change  in  Bank 
Control  Act  (12  U.S.C.  181 7(j))  and  § 
225.41  of  the  Board's  Regulation  Y  (12 
CFR  225.41)  to  acquire  a  bank  or  bank 
holding  company.  The  foctors  that  are 
considered  in  acting  on  the  notices  are 
set  forth  in  paragraph  7  of  the  Act  (12 
U.S.C.  1817(j)(7)). 

The  notices  are  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
notices  have  been  accepted  for 
processing,  they  will  also  be  available 
for  inspection  at  the  offices  of  the  Board 
of  Governors.  Interested  persons  may 
express  their  views  in  writing  to  the 
Reserve  Bank  indicated  for  that  notice 
or  to  the  offices  of  the  Board  of 
Governors.  Comments  must  be  received 
not  later  than  December  26, 1996. 

A.  Federal  Reserve  Bank  of 
Richmond  (Lloyd  W.  Bostian,  Jr.,  Senior 
Vice  President)  701  East  Byrd  Street, 
Richmond,  Virginia  23261: 

1.  Joseph  E.  Corbitt.  Waverly,  West 
Virginia;  to  acquire  an  additional  2.30 
percent,  for  a  total  of  13.67  percent,  of 
the  voting  shares  of  First  National 
Bancorp,  Inc.,  St.  Marys,  West  Virginia, 
and  thereby  indirectly  acquire  The  First 
National  Bank  of  SL  Marys.  St.  Marys. 
West  Virginia. 

B.  Federal  Reserve  Bank  of  Atlanta 
(Zane  R.  Kelley,  Vice  President)  104 
Marietta  Street,  N.W.,  Atlanta,  Georgia 
30303: 

1.  Jerome  Dansker,  New  York,  New 
York;  to  acquire  a  total  of  33.33  percent 
of  the  voting  shares  of  Intervest 
Bancshares  Corporation,  New  Yori:, 
New  York,  and  thereby  indirecdy 
acquire  Intervest  Bank,  Clearwater, 
Florida. 

Board  of  Governors  of  the  Federal  Reserve 
System,  December  5. 1996. 
Jennifiv  J.  Johnaoo. 
Deputy  Secretary  of  the  Board. 
(FR  Doc.  96-31374  Filed  12-10-96;  8:45  am) 
BIUJNQ  cooc  ttiftei-^ 
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Pormattona  of,  Acquiaittona  by,  and 
Maiqara  of  Bank  Holding  Companiaa 

The  companies  listed  In  this  notice 
have  applied  to  the  Board  for  approval, 
pursxiant  to  the  Bank  Holding  Company 
Act  of  1956  (12  U.S.C.  1841  et  seq.) 
(BHC  Act),  Regulation  Y  (12  CFR  Part 
225),  and  all  other  applicable  statutes 
and  regulations  to  become  a  bank 
holding  company  andyor  to  acquire  the 
assets  or  the  ownership  of,  control  of,  or 
the  power  to  vote  shares  of  a  bank  or 
bank  holding  company  and  all  of  the 
banks  and  nonbanidng  companies 
owned  by  the  bank  holding  company, 
including  the  companies  listed  below. 

The  applications  listed  below,  as  well 
as  other  related  filings  required  by  the 
Board,  are  available  for  immediate 
inspection  at  the  Federal  Reserve  Bank 
indicated.  Once  the  application  has 
been  accepted  for  processing,  it  wiU  also 
be  available  for  inspection  at  the  offices 
of  the  Board  of  Governors.  Interested 
persons  may  express  their  views  in 
writing  on  the  standards  enumerated  in 
the  BHC  Act  (12  U.S.C.  1842(c)).  If  the 
proposal  also  involves  the  acquisition  of 
a  nonbanidng  company,  the  review  also 
includes  whether  the  acquisition  of  the 
nonbanking  company  complies  with  the 
standards  in  section  4  of  the  BHC  Act; 
including  whether  the  acquisition  of  die 
nonbanking  company  can  "reasonably 
be  expected  to  produce  benefits  to  the 
public,  such  as  greater  convenience, 
increased  competition,  or  gains  in 
efficiency,  that  outweigh  possible 
adverse  eSacts,  such  as  undue 
concentration  of  resources,  decreased  or 
unfair  competition,  conflicts  of 
interests,  or  unsound  banking  practices" 
(12  U.S.C.  1843).  Any  request  for 

a  hearing  must  be  accompanied  by  a 
statement  of  the  reasons  a  written     -^ 
presentation  would  not  suffice  in  lieu  of 
a  hearing,  identifying  specifically  any 
questions  of  fact  that  are  in  dispute, 
summarizing  the  evidence  that  would 


be  presented  at  a  hearing,  and  indicatiag 
.  how  the  party  commenting  would  be 
aggrieved  by  approval  of  the  proposal. 
Unless  othcnrwise  noted,  nonbanking 
activities  will  be  conducted  throughout 
the  United  States. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  at  the  Reserve  Bank 
indicated  or  the  offices  of  the  Board  of 
Governors  not  later  than  January  6. 
1997. 

A.  Federal  Rewva  Bank  of  Chicago 
(James  A.  Bluemle,  Vice  President)  230 
South  LaSalle  Street,  Chicago,  Illinois 
60690: 

1.  Security  National  Corporation. 
Sioux  City,  Iowa;  to  acquire  100  percent 
of  the  voting  shares  of  Security  National 
Bank  of  South  Dakota,  Dakota  Dunev, 
South  Dakota  (in  organization). 

Board  of  Govemon  of  the  Federal  Reserve 
System.  December  5, 1996. 
Janaifa-  J.  Johnaon, 

Deputy  Secretary  of  the  Board.  •        *- 

[FR  Doc.  96-31372  Filed  12-10-96;  8:45  am) 
lajjNQ  cooc  m»«i.f 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES  . 

Cantara  for  Diaaaaa  Control  and 
Prevention  . 

PNFO-«7-3q 

Propoaad  Data  CoHactiona  Submlttad 
for  Public  Comment  and 
Racommandatlona  -1.' 

In  compliance  with  the  requirement 
of  Section  3506(c)(2)(A)  of  the 
Paperwork  Reduction  Act  of  1995  for 
opportunity  for  public  comment  on 
proposed  data  collection  projects,  the 
Centers  for  Disease  Control  and 
Prevention  (CDC)  will  publish  periodic 
simunaries  of  proposed  projects.  To 
request  more  information  on  the 


proposed  projects  or  to  obtain  a  copy  of 
the  data  collection  plans  and 
instruments,  call  the  CDC  Reports 
Clearance  Officer  mi  (404)  639-7090. 

Comments  are  invited  on:  (a)  Whether 
the  proposed  collecticHi  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  agency,  including ' 
whether  the  information  shall  have 
practical  utility;  (b)  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information:  (c) 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  (d)  ways  to  minimize  the 
biirden  of  the  collection  of  information 
on  respondents,  including  through  the 
use  of  automated  collection  techniques 
for  other  forms  of  information 
technology.  Send  comments  to  Wilma 
Johnson,  CDC  Reports  Clearance  Officer, 
1600  Clifton  Road,  MS-D24,  AtlanU, 
GA  30333.  Written  comments  should  be 
received  within  60  days  of  this  notice. 

Proposed  Proiects 

1.  Congenital  Syphilis  Case 
Investigation  and  Report  Form  (CDC 
73.126  REV  09-91)  (0920-0128)— This 
request  is  for  a  3-year  extension  of 
clearance.  Reducing  congenital  syphilis 
(CS)  is  a  national  objective  in  the  DHHS 
Report  entitled  Healthy  People  2000: 
Midcourse  Review  and  1995  Revisions. 
Objective  19.4  of  this  document  states 
the  goal:  "reduce  congenital  syphilis  to 
an  incidence  of  no  more  than  40  cases 
per  100,000  live  births"  by  the  year 
2000.  In  order  to  meet  this  national 
objective,  an  effective  surveillance 
system  for  CS  must  be  continued  in 
order  to  monitor  current  levels  of 
disease  and  progress  towards  the  year 
2000  objective.  This  data  will  also  be 
used  to  develop  intervention  strategies 
and  to  evaluate  ongoing  control  efforts. 
The  total  estimated  cost  to  respondents 
is  $14,550. 


Respondents 


State  and  locai  health  department 
Total 


Number 
of  re- 
sponc^ 


2000 


Number 
of  re- 
sponses/ 
respond- 
ent On 
hrs.) 


Average 

tXRderV 

response 

(in  hrs.) 


0.25 


Total  bur- 
den (in 
hrs.) 


500 


500 


2.  Survey  to  Evaluate  the  1989 
Revisions  of  the  U.S.  Standard 
Certificates  of  Live  Birth  and  Death  and 
the  U.S.  Standard  Report  of  Fetal 
Death — New — OMB  approved  the 
information  collections  for  the 
evaluation  of  the  1978  revisions  of  the 


U.S.  standard  certificates  and  reports 
under  OMB  No.  0937-0114.  The 
standard  certificates  are  used  by  state 
vital  statistics  offices  as  models  in 
developing  their  own  birth,  death,  and 
fetal  death  reporting  forms.  Data 
obtained  from  these  reporting  forms  in 


each  individual  state  are  used  to 
compile  national  vital  statistics.  The 
standard  certificates  are  the  principal 
means  of  achieving  uniformity  of 
information  upon  which  national  vital 
statistics  are  based.  To  ensure  that  the 
standard  certificates  meet  the  various 
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needs  for  which  they  are  designed,  it  is 
essential  that  they  be  evaluatMi  and 
revised  peiiodicidly.  This  information 
collection  will  be  used  to  evaluate  the 
items  on  the  1989  revisions  of  the 
standard  certificates  and  to  determine  if 
there  is  other  information  that  shoidd  be 


included  on  the  standards  that  is 
needed  for  relevant  public  health 
research.  Respondents  will  include 
individuals  and  organizati(ms  who  are 
involved  in  the  completion  of  vital 
records  or  who  utilize  vital  statistics 
data  and  have  an  interest  in  the  content 


of  the  standard  certificates.  The 
information  collected  will  be  used  by  a 
group  of  consultants  to  determine  what 
changes  may  be  needed  in  the  1989 
standard  certificates.  The  total  cost  to 
respondents  is  estimated  at  $90,000. 


Respondents 


Live  Birth  Questionnaire  .... 
Fetai  Death  Questionnaire 
Deatti  Questionnaire . 

Total  ....^.. 


Number 
olre- 
sponc^ 


2000 
2000 
2000 


Number 

of  re- 

spond- 

ents/re- 


AveraQs 

burden/ 

response 

(inhrs.) 


0.5 

as 

0.5 


Tot^tiur- 

dsnOn 

hrs.) 


1000 
1000 
1000 


3000 


Dated:  December  4, 1996. 
WUbu  G.  JiAbmhi. 

Acting  Associate  Director  for  Policy  Plcmning 
and  Evaluation,  Centers  for  Disease  Control 
and  Prevention  (CDC). 

[FR  Doc.  96-31415  Filed  13-10-96;  8:45  am] 
ISJJNQ  OOOC  41S)-1S-P 


I30OAY-24] 

Agancy  Forma  Undargoing  Paperwork 
Raduetion  Act  Ravlaw 

The  Centers  for  Disease  Control  and 
Prevention  (CDC)  publishes  a  list  of 
information  collection  requests  under 
review  by  the  Office  of  Nianagement  and 
Budget  (OMB)  in  compliance  with  the 
Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35).  To  requests  copy  of  these 
requests,  call  the  CDC  Reports  Clearance 
Office  on  (404)  639-7090.  Send  written 
comments  to  CDC,  Desk  Officer;  Human 
Resources  and  Housing  Branch,  New 


Executive  Office  Building,  Room  10235; 
Washington,  DC  20503.  Written 
comments  should  be  received  within  30 
days  of  this  notice. 

The  following  requests  have  been 
submitted  for  review  since  the  last 
publication  date  on  November  27, 1996. 

Proposed  Project 

1.  Chronic  Fatigue  Syndrome 
Surveillance  and  Related  Studies — 
Prevalence  and  -Incidence  of  Fatiguing 
Illness  in  Sedgewick  County,  Kansas — 
New— In  1994,  OMB  approved  the 
infbrmaticm  collection  "Epidemiology  of 
Fatiguing  Illness  in  Wichita:  A 
Population-Based  Study"  under  OMB 
Number  (0920-0336).  Data  from  this 
cross-sectional,  point  prevalence, 
random-digit-dial  siuvey  of  prolonged 
fatiguing  illness  in  San  Francisco,  CA 
concluded  that  CFS  continues  to  exit 
and  that  prolonged  fatigue  occurs  in 


over  five  percent  of  the  population  in 
San  Francisco. 

The  proposed  study  replicates  the  San 
Francisco  study  using  identical 
methodology  and  data  coUection 
instruments.  Beginning  with  a  random- 
digit-dial  telephone  survey  to  identify 
fatigued  individuals,  followed  by  a  case- 
control  study  where  surveillance 
interview  instruments  will  be  used  to 
obtain  comparative  data  on  fatigued 
individuals  and  matched  health  (non- 
fatigued)  controls.  Study  objectives 
remain  to  refine  estimates  of  CFS  in 
Wichita,  identify  similarities  and 
differences  among  cases  and  controls, 
and  to  evaluated  the  merits  of  a 
physidan-based  surveillance  conducted 
by  the  Wichita  department  of  health. 
"Hie  total  annual  burden  is  7646.  Send 
comments  to  CDC  Desk  Officer,  Human 
Resources  and  Housing  Branch,  New 
Executive  Office  Building,  Room  10235; 
Washington,  DC  20503. 


,-  *-- 


Nunrtjer 
of  re- 
spond- 

erte 


Number 

of  re- 
sponses/ 
respond- 
ent 


Avg.  txir- 
der^re- 

Cin  hrs.) 


Household  Screer>er 

*Cross-sectional  intsn/iew  ._ 

*FoNo«Hjp  interview ., 

Adolescent  Questionnaire  ... 


26,000 
6,884 
5,148 
5,532- 


0.063 


0.027 


These  respondents  are  a  subset  of  the  26,000  respondents  to  household. 


Dated:  December  4. 1996. 
Wifana  G.  JTohnson, 

Acting  Associate  Director  for  Policy  Planning 
and  Evaluation,  Centers  for  Disease  Control 
and  Prevention  (CDC). 

[FR  Doc  96-31416  Filed  12-^0-46;  8:45  am] 
eaxsM  coot  4i«s-is-p 


Administration  for  Children  and 
Famillaa 

Propoaad  Information  Collection 
Acttvtty;  Comment  Raquast 

Proposed  Profeds 

Title:  Child  Support  Enforcement 
Technical  Assistance  Survey  and  Best 
Practices  Report. 

OMB  No.:  New  CollectioxL 


Description:  The  new  welfare  reform 
law  requires  the  Federal  Office  of  Child 
Support  Enforcement  (OCSE)  to  provide 
technical  assistance  to  States  and 
localities.  Tliis  information  collection  is 
designed  to  help  OCSE  learn  what  type 
of  technical  assistance  is  needed,  and 
vfhat  child  support  practices  have  been 
successful.  We  plan  to  collect  the  first 
type  of  information  through  voluntary 
needs  assessment  and  technical 


*»   rV.' 


65228 


Federal  Register  /  Vol.  61,  No.  239  /  Wednesday,  December  11,  1996  /  Notices 


assistance  reporting  documents,  and  the         Respondents:  States,  District  of 
second  through  a  voluntary  best  Columbia,  Guam,  Puerto  Rico  and 

practices  reporting  form.  Virgin  Islands. 


Annual  Burden  Estimates: 


Instiument 


Number 

dre- 

spond- 

enls 


Number 
of  re- 
sponses 
perre- 


Average 

txjrden 

hours  per 

response 


Total  bur- 
den 
hours 


Needs  Assessment _ 

Technical  Assistance  Requast/Report  .„ 
Best  Practices  Report 


54 
54 
54 


16 
3 
3 


884 
162 
162 


Estimated  Total  Annual  Burden  l-lours:  1.188. 


In  compliance  with  the  requirements 
of  Section  3506(c)(2)(A)  of  the 
Paperwork  Reduction  Act  of  1995,  the 
Administration  for  Children  and 
Families  is  soliciting  public  comment 
on  the  specific  aspects  of  the 
information  collection  described  above. 
Copies  of  the  proposed  collection  of 
information  can  be  obtained  and 
comments  may  be  forwarded  by  writing 
to  the  Administration  for  Children  and 
Families.  Office  of  Information  Services, 
Division  of  Information  Resource 
Management  Services,  370  L'Enfant 
Promenade  SW.,  Washington,  DC  20447, 
Attn:  ACE  Reports  Clearance  Officer.  All 
requests  should  be  identified  by  the  title 
iof  the  information  collection. 

The  Department  specifically  requests 
comments  on:  (a)  Whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility;  (b)  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  infonnatidli;  (c) 
the  quality,  utility,  and  clarity  of  the 
information  to  be  collected;  and  (d) 
ways  to  minimize  the  burden  of  the 
collection  of  information  on 
respondents,  including  through  the  use 
of  automated  collection  techniques  or 
other  forms  of  information  technology. 
Consideration  will  be  given  to 
comments  and  suggestions  submitted 
within  60  days  of  this  pubUcation. 

Doted:  December  5. 1996. 
Dengba  J.  Gedeskjr, 

Reports  Oearance  Officer. 

IFR  Doc.  9&-31377  Filed  12-10-96:  8:45  am] 
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action:  Notice. 


Food  and  Drug  Administration 
[DocliMNa96M-047q 

Neuromedical  Systems,  Inc.; 
Prsmarltet  Approval  of  the  PAPNET® 
Testing  Systism 

AQOICY:  Food  and  Drug  Administration, 
HHS. 


SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  annoimcing  its 
approval  of  the  application  by 
Neuromedical  Systems,  Inc.,  Sufiiem, 
NY,  for  premarket  approval,  under  the 
Federal  Food,  Drug,  and  Cosmetic  Act 
(the  act),  of  the  PAPNET®  Testing 
System.  After  reviewing  the 
recommendation  of  the  Hematology  and 
Pathology  Devices  Panel,  FDA's  Center 
for  Devices  and  Radiological  Health  ' 
(CDRH)  notified  the  applicant,  by  letter 
of  November  8, 1995,  of  the  approval  of 
the  application. 

DATES:  Petitions  for  administrative 
review  by  January  10, 1997. 
A00RES8C8:  Written  requests  for  copies 
of  the  simimary  of  safety  and 
effectiveness  data  and  petitions  for 
administrative  review  to  the  Dockets 
Management  Branch  (HFA-305),  Food 
and  Drug  Administration,  12420 
Parklawn  Dr.,  rm.  1-23,  Rockville,  MD 
20857. 

FOR  FURTHER  INFORMATION  CONTACT: 
Peter  E.  Maxim,  Center  for  Devices  and 
Radiological  Health  (HFZ-440),  Food 
and  Drug  Administration,  2098  Gaither 
Rd.,  Rockville,  MD  20850,  301-594- 
1293. 

SUPPLEMENTARY  INFORMATION:  On 
September  21, 1994,  Neiuomedical 
Systems,  Inc.,  Suffem,  NY  10901-4164, 
submitted  to  CDRH  an  application  for 
premarket  approval  of  the  PAPNET® 
Testing  System.  The  device  is  a  semi- 
automated  test  indicated  to  aid  in  the 
rescreening  of  cervical  Papanicolaou 
(Pap)  smears  previously  reported  as 
negative.  The  PAPNET®  Testing  System 
is  intended  to  detect  evidence  of 
cervical  epithelial  abnormalities 
including  the  following  categories  of  the 
Bethesda  System  for  classification  of 
cervical  cytology  results:  (1)  Primary 
squamous  cell  carcinoma  of  the  cervix 
and  its  possible  precursor  lesions,  i.e., 
low  grade  squamous  intra  epithelial 
lesions  (LGSIL).  high  grade  intra 
epithelial  (HGSEL),  and  atypical 
squamotis  cells  of  undetermined 
significance  (ASCUS);  and  (2)  primary 


endocervical  adenocarcinoma  and  its 
possible  precursor  lesion,  atypical 
glandular  cells  of  undetermined 
significance  (AGUS).  The  PAPNET® 
testing  is  intended  as  an  adjunct  to  all 
standard  laboratory  quality  control  and 
mandated  re-screening  procecliu«s. 

On  August  7,  1995,  the  Hematology 
and  Pathology  Devices  Panel  of  the 
Medical  Devices  Advisory  Committee, 
an  FDA  advisory  committee,  reviewed 
and  recommended  approval  of  the 
application.  On  November  8, 1995, 
CX)RH  approve4  the  application  by  a 
letter  to  the  applicant  from  the  Director 
of  the  Office  of  Device  Evaluation, 
CDRH. 

A  simimary  of  the  safety  and 
effectiveness  data  on  which  CDRH 
based  its  approval  is  on  file  in  the 
Dockets  Management  Branch  (address 
above)  and  is  available  firom  that  office 
upon  written  request.  Requests  should  ■ 
be  identified  with  the  name  of  the 
device  and  the  docket  number  found  in 
brackets  in  the  heading  of  this 
document. 

Opportunity  for  Administrative  Review 

Section  515(d)(3)  of  the  act  (21  U.S.C. 
360e(d)(3))  authorizes  any  interested 
person  to  petition,  under  section  515(g) 
of  the' act,  for  administrative  review  of 
CDRH's  decision  to  approve  this 
application.  A  petitioner  may  request 
eitlwr  a  formal  hearing  imder  21  CFR 
part  12  of  FDA's  administrative 
practices  and  procedures  regulations  or 
a  review  of  the  application  and  CDRH's 
action  by  an  independent  advisory 
committee  of  experts.  A  petition  is  to  be 
in  the  form  of  a  petition  for 
reconsideration  imder  21  CFR  10.33(b). 
A  petitioner  shall  identify  the  form  of 
review  requested  (hearing  or 
independent  advisory  committee)  and 
shall  submit  with  the  petition 
supporting  data  and  information 
showing  that  there  is  a  genuine  and 
substantial  issue  of  material  fact  for 
resolution  through  administrative 
review.  After  reviewing  the  petition, 
FDA  will  decide  whether  to  grant  or 
deny  the  petition  and  will  publish  a 
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notice  of  its  decision  in  the  Federal 
Regiater.  If  FDA  grants  the  petition,  the 
notice  will  state  the  issue  to  be 
reviewed,  the  form  of  the  review  to  be 
used,  the  persons  who  may  participate 
in  the  review,  the  time  and  place  where 
the  review  will  occur,  and  other  details. 

Petitioners  may,  at  any  time  on  or 
before  January  10, 1997,  file  with  the 
Dockets  Management  Branch  (address 
above)  two  copies  of  each -petition  and 
supporting  data  and  information, 
identified  with  the  name  of  the  device 
and  the  docket  number  found  in 
brackets  in  the  heading  of  this 
document.  Received  petitions  may  be 
seen  in  the  office  above  between  9  a.m. 
and  4  p.m.,  Monday  through  Friday. 

This  notice  is  issued  imder  the 
Federal  Food,  Drug,  and  Cosmetic  Act 
(sees.  515(d),  520(h)  (21  U.S.C.  360e(d), 
360j(h)))  and  under  authority  delegated 
to  the  Commissioner  of  Food  and  Drugs 
(21  CFR  S.IO)  and  redelegated  to  the 
Director,  Center  for  Devices  and 
Radiological  Health  (21  CFR  5.53). 

Dated:  October  24. 1996. 
Joseph  A.  Levitt, 

Deputy  Director  for  Regulations  Policy,  Center 
for  Devices  and  Radiological  Health. 
[FR  Doc.  96-31422  Filed  12-10-96;  8:45  am) 

BILLING  CODE  41«0-01-F 


Health  Resourcaa  and  Services 
Administration 

Advisory  Council,  Notice  of  Masting 

In  accordance  with  section  10(a)(2)  of 
the  Federal  Advisory  Committee  Act 
(Public  Law  92-463).  announcement  is 
made  of  the  following  National 
Advisory  body  scheduled  to  meet 
during  the  month  of  January  1997: 

Name:  Advisory  Committee  on  Infant 
Mortality. 

Date  and  Time:  lanuaiy  9, 1997, 9KX)  a.m.; 
January  10. 1997.  8:30  a.m. 

Place:  Radisson  Barcelo  Hotel,  2121  P 
Street.  N.W..  Washington.  DC  20037.  The 
meeting  is  open  to  the  public. 

Agenda:  Topics  that  will  be  discussed 
include:  Updates  on  the  Healthy  Start 
Program,  Evaluation,  and  Media  Campaign; 
the  Southern  Goveraor's  infant  mortality 
initiatives;  and  Teenage  Pregnancy 
Prevention  Programs. 

Anyone  requiring  information  regarding 
the  Conmiittee  should  contact  Dr.  Peter  van 
Dyck,  Executive  Secretary,  Advisory 
Committee  on  In&nt  Mortality,  Health 
Resources  and  Services  Admiiustration, 
Room  18-31,  Parklawn  Building,  5600 
Fishers  Lane,  Rockville,  Maryland  20857, 
Telephone  (301)  443-2204. 

Persons  interested  in  attending  any  portion 
of  the  meeting  or  having  questions  regarding 
the  meeting  should  contact  Ms.  Kerry  P. 
Nesseler.  Maternal  and  Child  Health  Bureau, 


Health  Resoiirces  and  Services 
Administration.  Telephone  (301)  443-2204. 

Agenda  Items  are  subject  to  change  as 
priorities  dictate. 

Dated:  December  5, 1996. 
Jackie  E.  Baum, 

Advisory  Committee  S4anagement  Officer. 
HRSA. 

[FR  Doc  96-31421  Filed  12-10-96;  8:45  am] 
MLLMQ  COM  41«»-1S-# 


DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wlldtlfe  Ssrvlcs 

Notics  of  Rscslpt  of  Applications  for 
Permit 

The  following  applicants  have 
applied  for  a  permit  to  conduct  certain 
activities  with  endangered  species.  This 
notice  is  provided  pursuant  to  Section 
10(c)  of  the  Endangered  Species  Act  of 
1973,  as  amended  (16  U.S.C.  1531,  et 
seq.y. 

Applicant:  Jeffiy  Eberhart,  Dedlas,  GA, 
PRT-e22430. 

The  applicant  requests  a  permit  to 
import  the  sport-hunted  trophy  of  one 
male  bontebok  (Damaliscus  pygargus 
dorcas)  culled  from  a  captive  herd 
maintained  under  the  management 
program  of  the  Republic  of  South  Africa, 
for  die  purpose  of  enhancement  of  the 
survival  of  the  species. 

Applicant:  Dewey  Morrison  Dalton, 
Dallas,  TX,  PRT-822764. 

The  applicant  requests  a  permit  to 
import  the  sport-hunted  trophy  of  one 
male  bontebok  [Damaliscus  pygargus 
dorcas)  culled  from  a  captive  herd 
maintained  imderthe  management 
program  of  the  Republic  of  South  Africa, 
for  the  purpose  of  enhancement  of  the 
survival  of  the  species. 

Applicant:  Derek  Baker,  San  Jose,  CA, 
PRT-821239. 

The  applicant  amends  a  request  for  a 
permit  to  import  25  Asian  bonytongue 
[Scleropages  formosus)  from  P.S. 
Bintang  Kalbor,  I..akimHntan,  Indonesia 
for  the  purpose  of  survival  of  the  species 
through  propagation.  The  original 
request  was  to  import  three  Asian 
bonytonque  and  the  notification 
appeared  in  the  Federal  Register  VoL 
61.  No.  26,  page  55013,  published 
October  23, 1996,  pursuant  to  Section 
10(cl  of  the  Endangered  Species  Act  of 
1973,  as  amended  (16  U.S.C.  1531.  et 
seq.) 

Applicant:  Teri  Embery, 
Bartlesvillew,  OK,  PRT-622244. 

On  November  20, 1996,  Federal 
RegisterA^ol.  61,  No.  225,  page  59106, 
column  3.  the  following  notice  was 
published: 

The  applicant  requests  a  permit  for 
the  import  of  one  captive-bom  female 


leopard  cat  (Prionailurus  b.  bengalensis) 
from  Jungle  Cat  World.  Ontario,  Canada 
for  the  purpose  of  enhancement  of  the 
survival  of  the  species  through 
propagation. 

The  animal  requested  in  this 
application  should  have  been  listed  as 
a  male. 

Written  data  or  comments  should  be 
submitted  to  the  Director,  U.S.  Fish  and 
Wildlife  Service,  Office  of  Management 
Authority,  4401  North  Fair&x  Drive, 
Room  430,  Arlington,  Virginia  22203, 
and  must  be  received  by  die  Director 
within  30  days  of  the  date  of  this 
publication. 

The  public  is  invitckl  to  comment  on 
the  following  application(s)  for  permits 
to  conduct  certain  activities  with  marine 
mammals.  The  application(s]  was/were 
submitted  to  satisfy  requirements  of  the 
Marine  Mammal  Protection  Act  of  1972. 
as  amended  (16  U.S.C.  1361  et  seq.)  and 
the  regulations  governing  marine 
mammals  (50  CFR  18). 

Applicant:  Point  Defiance  Zoo  and 
Aouarium,  Tacoma.  WA,  PRTr<22531. 

Type  of  Permit:  Import  for  public 
display. 

Name  and  Number  of  Animals:  Polar 
Bear  [Ursus  maritimus),  2. 

Summary  of  Activity  to  be 
Authorized:  llie  applicant  has  requested 
a  permit  to  import  two  polar  bears 
presently  held  at  the  Calgary  Zoo, 
Canada,  which  were  legally  removed' 
frt)m  the  wild  at  Churchill,  Manitoba. 

Source  of  Marine  Mammals  for 
Research/Public  Display:  Canada. 

Period  of  Activity:  Up  to  five  years 
from  issuance  of  a  permit,  if  issued. 

Conciurent  with  the  publication  of 
this  notice  in  the  Federal  Register,  the 
Office  of  Management  Authority  is 
forwarding  copies  of  this  application  to 
the  Marine  Mammal  Commission  and 
the  Committee  of  Scientific  Advisors  for 
their  review. 

Written  data  or  comments,  requests 
for  copies  of  the  complete  application, 
or  requests  for  a  public  hearing  on  this 
application  should  be  sent  to  the  U.S. 
Fish  and  Wildlife  Service,  Office  of 
Management  Authority,  4401  N.  Fairfax 
Drive,  Room  430,  Arlington,  Virginia 
22203.  telephone  703/358-2104  or  fax 
703/358-2281  and  must  be  received 
within  30  days  of  the  date  of  publication 
of  this  notice.  Anyone  requesting  a 
hearing  should  give  specific  reasons 
why  a  hearing  woiild  be  appropriate. 
The  holding  of  such  hearing  is  at  the 
discretion  of  the  Director. 

Documents  and  other  information 
submitted  with  these  appUcations  are 
available  for  review,  subject  to  the 
requirements  of  the  Privacy  Act  and 
Freedom  of  Information  Act,  by  any 
party  who  submits  a  written  request  for 
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a  (;opy  of  such  documents  within  30 
days  of  the  date  of  publication  of  this 
notice  at  the  above  address. 

Dated:  December  6, 1996. 
Mary  Ellen  Amtowar, 
Acting  QiJef,  Branch  ofPennits,  Office  of 
Management  Authority. 
[FR  Doc  96-31482  Filed  12-10-96;  8:45  am] 
MJJNO  COM  4»10-S(-II 


Bureau  of  Land  Management 
[NM-«1(M)7-1020-00] 

New  Maxico  Reaourca  Adviaory 
Coundl  Meeting 

AOENCV:  Bureau  of  Land  Management. 

Interior. 

ACTION:  Notice  of  coimcil  meeting. 

SUMMARY:  In  accordance  with  the 
Federal  Land  Policy  and  Management 
Act  and  the  Federal  Advisory 
Committee  Act  of  1972  (FACA),  5  U.S.C. 
Appendix  1.  The  Department  of  the 
Interior,  Bureau  of  Land  Management 
(BLM),  announces  a  meeting  of  the  New 
Mexico  Resource  Advisory  Coimcil 
CRAC).  The  meeting  will  bia  held  on 
January  9  and  10, 1997  at  the  Amberely 
Suites  Hotel,  7620  Pan  America 
Freeway,  Albuquerque,  NM  87109. 

The  agenda  for  the  RAC  meeting  will 
include  agreement  on  the  meeting 
agenda,  any  RAC  comments  on  the  draft 
siunmary  minutes  of  the  last  RAC 
meeting  of  Oct  10-11. 1996  in 
Albuquerque,  NM.,  briefing  on  the 
status  of  the  RAC  Standards  for 
Rangeland  Health  and  Guidelines  for 
Livestock  Grazing  NEPA  process,  and 
presentations  by  Bureau  of  Land 
Management  staff  and  RAC  members  on 
various  resource  concerns. 

The  meeting  will  begin  on  January  9, 
1997  at  8:00  a.m.  The  meeting  is  open 
to  the  public.  The  time  for  the  public  to 
address  the  RAC  is  on  the  Thursday, 
January  9, 1997,  from  3:00  p.m.  to  5:00 
p.m.  The  RAC  may  reduce  or  extend  the 
end  time  of  5:00  p.m.  depending  on  the 
number  of  people  wishing  to  address 
the  RAC.  The  length  of  time  available 
for  each  person  to  address  the  RAC  will 
be  established  at  the  start  of  the  public 
comment  period  and  will  depend  on 
how  many  people  there  are  that  wish  to 
address  the  RAC.  At  the  completion  of 
the  public  comments  the  RAC  may 
continue  discussion  on  its  Agenda 
items.  '^ 

The  meeting  on  January  10, 1997,  will 
be  firom  8:00  a.m.  to  4:00  p.m.  The  end 
time  of  4:00  p.m.  for  the  meeting  may 
be  changed  depending  on  the  work 
remaining  for  the  RAC. 
FOR  FURTHER  INFORMATION  CONTACT: 


Bob  Armstrong,  New  Mexico  State   ' 
Office,  Policy  and  Planning  Team. 
Bureau  of  Land  Management,  1474 
Rodeo  Road,  P.O.  Box  27115.  Santa  Fe. 
New  Mexico  87502-0115,  telephone 
(505) 428-7436. 

SUPPLEMENTARY  INFORMATION:  The    • 
purpose  of  the  Resource  Advisory '' 
Council  is  to  advise  the  Secretary  of  the 
Interior,  through  the  BLM,  on  a  variety 
of  planning  and  management  issues 
associated  with  the  management  of 
public  lands.  The  Council's 
responsibilities  include  providing   \-. 
advice  on  long  range  planning, 
establishing  resource  management 
priorities  and  assisting  the  BLM  to 
identify  State  and  regional  standards  for 
rangeland  health  and  guidelines  for 
grazing  management. 

Dated:  November  27, 1996. 
William  C.  CaUdnc  ■'    ' .' 

State  Director. 
[FR  Doc.  96-31378  Filed  12-10-96;  8:45  am) 

MUMQ  COM  4310-ra-M 


[AZ-01O-O777-61-441A) 

State  of  Arizona  Raaourca  Adviaoiy 
Council  Meeting 

AGENCY:  Bureau  of  Land  Management, 
Interior. 

ACTION:  Arizona  Resource  Advisory 
Coiuicil  Meeting,  notice  of  meeting. 

SUMMARY:  This  notice  announces  the 
seventh  meeting  of  the  Arizona 
Resource  Advisory  Coimcil.  The 
meeting  will  be  held  January  9, 1997, 
begiiming  at  8:30  a.m.  in  the  lA 
Conference  Room  at  the  Bureau  of  Land  ' 
Management  Arizona  State  Office,  222 
North  Central  Avenue,  Phoenix, 
Arizona.  The  agenda  items  to  be  covered 
at  the  one-day  business  meeting  include 
review  of  previous  meeting  minutes, 
and  reports  to  the  Coimcil  on  the 
Standards  and  Guidelines  statewide 
plan  amendment,  proposed  Lake 
Havasu  planning  process,  recreation  fee 
program,  statewide  land  exchange  effort, 
and  the  Arizona  State  Office  Public 
Information  Center.  In  addition,  the 
Recreation  tmd  Public  Relations 
subgroups  will  report  on  current 
activities.  A  public  comment  period  will 
take  place  at  11:30  a.m.  January  9, 1997 
for  any  interested  publics  who  wish  to 
address  the  Council. 

FOR  FURTHER  INFORMATION  CONTACT: 
Deborah  Stevens  or  Ken  Mahoney, 
Bureau  of  Land  Management,  Arizona 
State  Office,  222  North  Central  Avenue. 


Phoenix,  Arizona  85004-2203,  (602) 

417-9512. 

Miduwl  A.  Ferguson, 

Deputy  State  Director,  Resovuve  Planning,  Use 
and  Protection  Division. 

(FR  Doc.  96-31417  FUed  12-10-46;  8:45  amf 
■UJNQ  COM  431Q-a»-r 

[NV-«30-1430-01;  N-47861] 

Notice  Of  Realty  Action:  Sale  of  Public 
Land  in  Lander  County,  Nevada,  by 
Noncompetitive  Sale  Procadurea 

AQENCY:  Bureau  of  Land  Management. 

Interior. 

ACTION:  Direct  Sale  of  Public  Lands  in 

Lander  County,  Nevada. 

summary:  The  following  described  land 
in  Lander  County,  Nevada,  has  been 
examined  and  identified  as  suitable  for 
disposal  by  direct  sale  under  Sections 
203  and  209  of  the  Federal  Land  Policy 
°  and  Management  Act  (FLPMA)  of 
October  21, 1976  (43  U.S.C.  1713  and 
1719)  at  no  less  than  appraised  fair 
market  value: 

Mount  Diablo  Meridian,  Nevada 

T.  31  N.,  R.  43  E., 
Section  26,  lot  10; 

Section  27,  lots  31-33,  35,  36, 48-52 
Comprising  36.18  acres,  more  or  less. 

The  above-described  lands  are  hereby 
classified  for  disposal  in  accordance 
with  Executive  (Drder  6910  and  the  Act 
of  June  28,  1934,  as  amended. 

The  land  is  being  offered  as  a  direct 
sale  to  the  adjacent  landowner.  Battle 
Mountain  Gold  Corporation.  The  land 
will  not  be  offered  for  sale  until  at  least 
60  days  after  the  date  of  publication  of 
this  notice  in  the  Federal  Register^ 
FOR  FURTHER  INFORMATION  CONTACT:  Judy 
A.  Fry,  Realty  Specialist,  Bureau  of 
Land  Management,  Battle  Mountain 
Field  Office,  50  Bastian  Road.  P.O.  Box 
1,420,  Battle  Mountain,  NV,  89820,  (702) 
635-4000. 

SUPPLEMENTARY  INFORMATION:  The  land 
has  been  identified  as  suitable  for 
disposal  by  the  Shoshone-Eureka 
Resource  Management  Plan.  The  land  is 
not  needed  for  any  resource  program 
and  is  not  suitable  for  management  by 
the  Bureau  or  another  Federal 
department  or  agency. 

The  land  to  be  sold  is  difficult  and 
uneconomical  for  the  Bureau  to  manage. 
It  consists  of  three  parcels,  two  of  which 
are  totally  siurounded  by  patented 
mining  claims  owned  by  the  sale 
proponent.  The  third  parcel  is  bordered 
on  three  sides  by  the  proponent's 
patented  claims,  and  on  the  fourth  by 
unpatented  mining  claims  held  by  the 
proponent 
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The  locatable,  salable,  and  leasable 
mineral  estates,  wdth  the  exception  of 
geothermal  resources,  have  been 
determined  to  have  no  known  value.  '  ■• 
Therefore,  the  mineral  estate,  excluding 
geothermal  resources,  will  be  conveyed 
simultaneously  with  the  surface  estate 
in  accordance  with  Section  209(b)(1)  of 
Federal  Land  Policy  and  Management 
Act  of  1976.  Acceptance  of  the  sale  offer 
will  constitute  application  for 
conveyance  of  the  available  mineral 
interests.  The  sale  proponent  wrill  be 
required  to  submit  a  $50.00 
nonrefundable  filing  fee  for  conveyance 
of  the  mineral  interests  specified  above 
with  the  purchase  price  for  the  land. 
Failure  to  submit  the  nonrefundable  fee 
for  the  mineral  estate  within  the  time 
frame  specified  by  the  authorized  officer 
will  resiilt  in  cancellation  of  the  sale. 

Upon  publication  of  this  Notice  of 
Realty  Action  in  the  Federal  Ragistar, 
the  lands  will  be  segregated  from  all 
forms  of  appropriation  under  the  public 
land  laws,  including  the  mining  laws, 
but  not  the  mineral  leasing  laws  or 
disposcds  pursuant  to  Sections  203  and 
209  of  FLPMA.  The  segregation  shall 
terminate  upon  issuance  of  a  patent  or 
other  document  of  conveyance,  upon 
publication  in  the  Federal  Register  of  a 
termination  of  segregation,  or  270  days 
bom  date  of  this  publication,  which 
ever  occurs  first. 

The  patent,  when  issued,  will  contain 
the  following  reservations  to  the  United 
States: 

1.  A  right-of-way  thereon  for  ditches 
and  canals  constructed  by  the  authority 
of  the  United  States,  Act  of  August  30, 
1890,  (43  U.S.C.  945); 

2.  Geothermal  resoiirces; 

And  will  be  subject  to  all  other  valid 
existing  rights. 

For  a  period  of  45  days  from  the  date 
of  publication  in  the  Federal  Registet*, 
interested  parties  may  submit  comments 
to  the  District  Manager,  Battle  Mountain 
District.  SO  3astian  Way,  Box  1420, 
Battle  Mountain,  NV  89820.  Any 
adverse  comments  will  be  evaluated  by 
the  State  Director,  who  may  sustain, 
vacate  or  modify  this  realty  action  and 
issue  a  final  determination.  In  the 
absence  of  timely  filed  objections,  this 
realty  action  will  become  a  final 
determination  of  the  Department  of  the 
Interior. 

Dated:  November  15, 1996. 
Wayne  King, 
Acting  District  Manager. 
[FR  Doc.  96-31388  Filed  12-10-96;  8:45  am) 

BIUMQ  COOC  4M0-HC-P 


PD-«S7-1 150-02] 

Jdaho:  niing  of  Plats  of  Survey;  Idaho 

■u 

^   The  plat  of  the  following  described 
land  was  officially  filed  in  the  Idaho 
State  Office,  Bureau  of  Land 
Management,  Boise,  Idaho,  effective 
9:00  a.m.  December  2, 1996. 

The  plat  representing  the  dependent 
resurvey  of  portions  of  the  west 
boundary  and  subdivisional  lines,  the 
subdivision  of  section  7,  and  the  survey 
of  lot  9  in  section  7,  T.  16  N.,  R.  26  E., 
Boise  Meridian,  Idaho,  Group  No.  959, 
was  accepted  December  2, 1996. 

This  survey  was  executed  to  meet 
certain  edministrative  needs  of  the 
Bureau  of  Land  Management.  All 
inquiries  concerning  the  survey  of  the 
above  described  land  must  be  sent  to  the 
Chief,  Cadastral  Survey,  Idaho  State 
Office,  Bureau  of  Land  Management, 
1387  S.  Vinnell  Way,  Boise,  Idaho, 
83709-1657. 

Dated:  December  2, 1996. 
Duane  E.  OImb. 

Chief  Cadastral  Surveyor  for  Idaho. 

[FR  Doc.  96-31470  Filed  12-10-96;  8:45  am] 

BNJJNO  CODE  4310-OG-M 

PD-0S7-1220KM] 

Matio:  Filing  of  Plata  of  Survey;  Maho 

The  plats  of  the  following  described 
land  was  officially  filed  in  the  Idaho 
State  Office.  Bureau  of  Land 
Management,  Boise,  Idaho,  efiiective 
9:00  a.m.  December  2, 1996. 

The  plat  representing  the  corrective 
dependent  resurvey  of  portions  of  the 
south  boundary,  T.  15S.,  R.  23  E.  Boise 
Meridian,  Idaho,  Group  No.  954,  was 
accepted  December  2, 1996. 

The  plat  representing  the  dependent 
resurvey  of  a  portion  of  the  south 
boundary  and  of  the  subdivisional  lines 
and  the  subdivision  of  sections  27  and 
34,  T.15  S.,  R.24  E.,  Boise  Meridian, 
Idaho,  Croup  No.  954,  was  accepted 
December  2, 1996. 

These  surveys  were  executed  to  meet 
certain  administrative  needs  of  the 
Bureau  of  Land  Management  and  of  the 
National  Parks  Service,  Qty  of  Rocks 
National  Reserve. 

All  inquiries  concerning  the  survey  of 
the  above  described  land  must  be  sent 
to  the  Chief,  Cadastral  Survey,  Idaho 
State  Office,  Bureau  of  Land 
Management,  3380  Americana  Terrace. 
Boise,  Idaho,  83706-2500. 

Dated:  December  2, 1996. 
Duane  E.  Oisen, 

Chief  Cadastral  Surveyor  for  Idaho. 
(FR  Doc.  96-31471  Filed  12-10-96;  8:45  am) 
HLUNQ  OOOC  4310-Qe-M 


PD-057-191(M)0-467q 

Idaho:  Filing  Of  Plats  Of  Survey;  Maho  - 

The  plat  of  the  following  described 
land  was  officially  filed  in  the  Idaho 
State  Office,  Bureau  of  Land 
Management,  Boise,  Idaho,  effective 
9:00  a.m.  December  2, 1996. 

The  plat  representing  the  dependent 
resurvey  of  portions  of  the  north 
boimdary  and  subdivisional  lines,  and 
the  subdivision  of  certain  sections,  T.  4 
S..  R.  34  E..  Boise  Meridian.  Idaho, 
(koup  No.  848,  was  accepted  December 
2,1996. 

This  survey  was  executed  to  meet 
certain  administrative  needs  of  the 
Bure^  of  Indian  Affairs,  Fort  Hall 
Agency. 

All  inquiries  concerning  the  survey  of 
the  above  described  land  must  be  sent 
to  the  Chief,  Cadastral  Survey,  Idaho 
State  Office,  Bureau  of  Indian  Affairs, 
Fort  Hall  Agency. 

All  inquiries  concerning  the  siuvey  of 
the  above  described  land  must  be  sent 
to  the  Chief,  Cadastral  Survey,  Idaho 
State  Office,  Bureau  of  Land 
Management,  1387  S.  Vinnell  Way, 
Boise,  Idaho,  83709-1657. 

Date:  December  2, 1996. 
Duane  E.  Obem, 

Chief  Cadastral  Surveyor  for  Idaho. 
[FR  Doc.  96-31472  Filed  12-10-96:  8:45  am] 
■LlMQ  CODE  4S1^-OS-M 


National  Park  Servfoa 

Notice  of  Intent  to  Extend  Existing 
Concession  Contracts  and  Permits 

SUMMARY:  Purstiant  to  the  Act  of  October 
9, 1965.  (79  Stat.  969;  16  U.S.C  20  et 
esq.),  notice  is  hereby  given  that  the 
National  Park  Service  intends  to  extend 
the  following  concession  contracts  and 
permits.  These  extensions  are  necessary 
to  allow  the  continuation  of  public 
services  during  the  completion  of  the 
planning  for  the  parks.  The  current 
concessioners  have  performed  their 
obligations  to  the  satisfaction  of  the 
Secretary  and  retain  their  rights  of 
preference  under  this  administrative 
action  of  extending  the  existing 
contracts  and  permits. 

The  following  concession  contracts 
and  permits  will  be  extended  for  a 
period  of  one  year  through  December 
31,  1997:  BRYCE  CANYON  NATIONAL 
PARK,  CC-BRCA002-87,  Bryce-Zion 
Trail  Rides.  Inc.;  CANYONLANDS 
NATIONAL  PARK,  CP-CANYOOl-87, 
Adventure  Bound,  Inc.;  CP-CANY002- 
87.  Sheri  Griffith  River  Expeditions;  CP- 
CANY003-87,  Navtec  Expeditions,  Inc.; 
CP-CANY004-87,  Colorado  Outward 
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Bound  School,  Inc.;  CT-CANYOOS-e/, 
Colorado  River  &  Trail  Expeditions:  CF- 
CAf4Y006-87,  Don  Hatch  River 
Expeditions;  CP-CANY007-87,  Holiday 
River  Expeditions;  CP-CANY009-87. 
Moki  Mac  River  Expeditions,  Inc.;  CP- 
CANY010-«7,  North  American  River 
Expeditions,  Inc;  CP-CANYOll-88, 
Adventure  River  Expeditions;  CP- 
CANY012-a7,  Niskanen  and  Jones,  Inc. 
dba  San  Juan  Expeditions;  CP- 
CANY014-87.  Niskanen  &  Jones  dba 
Tag-A-Long  Expeditions;  QP- 
CANY015-«8,  Holiday  River 
Expeditions;  CP-CANY016-87.  Tour 
West;  Inc.;  CP-CANY017-87,  Western 
River  Expeditions;  CP-CANY018-87, 
American  Wilderness  Expeditions  dba 
Adrift  Adventures;  CP-CANY019ie7, 
Niskanen  &  Jones  dba  Tag-A-Long 
Expeditions;  CP-CANY020-87,  World 
Wide  River  Expeditions;  GRAND 
CANYON  NATIONAL  PARK.  CC- 
GRCA003-67.  Babbitt  Brothers  Trading 
Company;  GRAND  TETON  NATIONAL 
PARK.  CC-GRTE004-78,  Triangle  X 
Ranch;  LP-GRTE024-90,  Jackson  Hole 
Ski  Corporation;  LP-GRTE025-90. 
Rendezvous  Ski  Toiu^;  LP-GRTE032- 

90,  Spring  Creek  Ranch;  LP-GRTE044- 

91,  Greater  Yellowstone  Expeditions; 
LP-GRTE047-90,  The  National  Outdoor 
Leadership  School;  LP-GRTE049-91, 
Fox  Creek  Pack  Station,  Inc.;  and  CP- 
GRTE051-91,  Triangle  X  Float  Trips. 

The  following  concession  contracts 
and  permits  will  be  extended  for  a 
period  of  two  years  through  December 
31,  1998:  AMISTAD  NATIONAL 
RECREATION  AREA.  CC-AMIS003-87, 
Rough  Canyon  Marina; 
CANYONLANDS  NATIONAL  PARK, 
CP-CANY022-89.  North  American 
River  Expeditions  dba  Canyonlands 
Tours;  CP-CANY024-89.  Niskanen  and 
Jones,  Inc.  dba  Tag-A-Long  Tours;  CP- 
CANY025-89,  Lin  Ottinger  Tours;  CP- 
CANY026-91,  Niskanen  and  Jones.  Inc. 
dba  Tag-A-Long  Tours;  CP-CANY027- 

91,  3-D  River  Visions,  Inc.  dba  Tax's 
Riverways;  CP-CANY031-92,  Holiday 
River  Expeditions,  Inc.;  CP-CANY032- 

92,  Kaibab  Mountain  Bike  Tours;  CP- 
CANY033-92,  Nichols  Expeditions, 
Inc;  CP-CANY034-92.  Rim  Tours;  CP- 
CANY035-92,  Western  Spirit  Cycling. 
Inc.;  CARLSBAD  CAVERNS  NATIONAL 
PARK,  CC-CACAOOl-70,  The  Cavern 
Supply  Company,  Inc.;  CURECANTI 
NATIONAL  RECREATION  AREA.  CC- 
CUREOOl-89,  Elk  Creek  Marina,  Inc; 
DINOSAUR  NATIONAL  MONUMENT, 
CP-DINOOlO-87,  Faron  and  Wayne 
Wjlkins  dba  Wilkin's  Firewood  and 
Beverage;  GLACIER  NATIONAL  PARK, 
CC-<iLAC001-89,  Glacier  Park  Boat 
Company.  Inc.;  CP-GLAC006-89, 
Glacier  Wilderness  Guides,  Inc.;  CP- 


GLAC008-92,  Rocky  Mountain 
Transportation,  Inc.;  GRAND  CANYON 
NATIONAL  PARK,  CC-GRCA030-64, 
Samaritan  Health  Service;  GRAND 
TETON  NATIONAL  PARK.  CC- 
GRTE002-90,  Leek's  Mvina;  CP- 
GRTE0d5-89,  American  Alpine  Club, 
Inc.;  CP-GRTE006-a9,  Barker-Ewing 
Scenic  Tours;  CP-GRTE008-89,  Jack 
Dennis  Fishing  Trips;  CP-GRTE010-a9, 
Fort  Jackson  Float  Trips;  LP-GRTEOll- 
89,  Heart  6  Float  Trips;  LP-GRTE014- 
89,  Rivermeadows  Associates;  CP— 
GRTE015-89.  National  Park  Float  Trips; 
CP-GRTE017-89. 0-AJtS,  Inc;  CP- 
GRTE02O-89,  Solitude  Float  Trips;  CP- 
GRTE022-87,  Teton  Boating  Company, 
Inc.;  PETRIFIED  FOREST  NATIONAL 
PARK,  CC-PEFOOOl-84,  AmFac  Parks 
and  Resorts.  Inc.;  ROCKY  MOUNTAIN 
NATIONAL  PARK,  CC-ROMO002-87, 
Hi  Countiy  Stables,  Inc.;  SAN 
ANTONIO  MISSIONS  NATIONAL 
HISTORICAL  PARK,  CP-SAAN001^9, 
Los  Compadres  de  San  Antonio 
National  Historical  Park,  Inc. 

The  following  concession  contracts 
and  permits  will  be  extended  for  a 
period  of  three  years  through  December 
31,  1999:  AMISTAD  NATIONAL 
RECREATION  AREA.  CC-AMIS002-89, 
Lake  AmistaTl  Resort  and  Marina; 
GRAND  TETON  NATIONAL  PARK, 
CC-GRTE00g-8g,  Exum  Mountain 
Guide  Service;  CP-GRTE012-89, 
Jackson  Hole  Mountain  Guides,  Inc; 
LP-GRTE034-90,  Wilderness  Ventures; 
LP-GRTE03&-90,  Teton  Valley  Ranch; 
LP-GRTE041-91,  Jackson  Hole  Trail 
Rides;  LAKE  MEREDITH  NATIONAL 
RECREATION  AREA.  CC-LAMR002- 
87,  Marina  at  Lake  Meredith;  PADRE 
ISLAND  NA-nONAL  SEASHORE,  CC- 
PAISOOl-85.  Padre  Island  Park 
Company;  ROCKY  MOUNTAIN        '    '* 
NATIONAL  PARK,  CP-ROMO003-90, 
Colorado  Mountain  School;  ZION 
NA'nONAL  PARK.  CC-ZIONOOl-87. 
Bryce-Zion  Trail  Rides,  Inc. 

SUPPLEMENTARY  INFORMATKSN:  These 
concession  contracts  and  permits  will 
expire  on  December  31,  1996,  unless 
extended.  The  National  Park  Service 
will  not  renew  these  contracts  and 
permits  for  an  extended  period  until 
planning  can  be  conducted  to  determine 
the  future  direction  for  concession 
services  at  these  parks.  The  necessary 
planning  processes  are  expected  to 
begin  shortly  and  will  affect  the  future 
of  these  concessions.  The  planning 
processes  are  expected  to  take  one,  two, 
or  three  years  to  complete.  Until  the 
planning  processes  are  completed,  it 
will  not  be  in  the  best  interest  of  the 
National  Park  Service  to  enter  into  long 
term  concession  contracts  and  permits. 
For  these  reasons,  it  is  the  intention  of 


the  National  Park  Service  to  extend  the 
ciirrent  contracts  and  permits  for  a 
period  of  one,  two,  or  three  years 
beginning  January  1, 1997. 

Information  about  this  notice  can  be 
sought  from:  Program  Leader, 
Intermountain  Office  of  Concessions 
Management  Support  Attention:  Judy 
Jennings,  National  Park  Service,  12795 
West  Alameda  Parkway,  P.O.  Box 
25287,  Denver,  Colorado  80225-0287,  or 
call:  (303)  969-2661. 

Dated:  November  26, 1996. 
Robert  Reynolds, 

Acting  Field  Director,  Intermountain  Field 
Area. 

|FR  Doc.  96-31449  Filed  12-10-96:  8:45  am] 

BIUMO  CODE  4910-»-P 


Notice  of  the  Intention  To  Issue  a 
Prospectus  for  the  Operation  and 
Management  of  a  Tennis  Complex 

SUMMARY:  The  National  Park  Service 
will  be  releasing  a  concession 
Prospectus  seeking  parties  interested  in 
operating  a  tennis  complex  and  related 
support  facilities  within  American 
Memorial  Park  in  the  Commonwealth  of 
the  Northern  Mariana  Islands  on  the 
Island  of  Saipan.  The  operation  consists 
of  four  (4)  lighted  hard  surfaced  tennis 
counts  with  a  small  pro  shop  and 
restroom  facilities.  'The  proposed 
operation  will  be  year  round  and  is 
anticipated  to  operate  both  in  the 
daytime  and  evening  hours.  There  is  no 
existing  operator  and  this  opportunity  is' 
fully  competitive.  All  the  existing 
facilities  are  government  owned.  The 
incoming  operator  will  be  required  to 
provide  all  the  necessary  items  to 
adequately  stock  the  pro  shop  and  staff 
the  operation.  The  term  of  the  proposed 
concession  contract  will  be  for  seven  (7) 
years. 

SUPPLEMENTARY  INFORMATION:  The  cost 
for  purchasing  a  Prosp>ectus  is  $30.00. 
Parties  interested  in  obtaining  a 
Prospectus  should  send  a  check  made 
payable  to  the  "National  Park  Service". 
Send  the  check  to  the  National  Park 
Service,  Office  of  Concession  Program 
Management,  Pacific  Great  Basin 
System  Support  Office,  600  Harrison 
Street,  Suite  600,  San  Francisco,  CA 
94107-1372.  Please  include  a  mailing 
address  of  where  to  send  the  Prospectus. 
■  On  the  front  of  the  envelope  mark 
"Attention:  Office  of  Concession 
Program  Management — Mail  Room  Do 
Not  Open".  If  there  are  any  questions 
contact  Mr.  Mac  Foreman,  Office  of 
Concession  Program  Management, 
Pacific  Great  Basin  System  Support 
Office,  San  Francisco,  CA  (415)  744- 
3981. 


\ 
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Dated:  November  25, 1996. 
Stanley  T.  AJbright.  ..     "    '■. 

Field  Director,  Pacific  West  Area. 
IFR  Doc.  96-31448  Filed  12-10-06;  8:45  am] 

MLUNQ  C006  4310-7»-P 

"■■ 

Draft  Environmental  Impact  Statement 
(DEIS)  for  Lake  Cresent  Management 
Plan,  Olympic  National  Parl(.  WA 

action:  Notice  of  change  of  dates  for 
public  meetings. 

SUMMARY:  The  dates  of  the  public 
meetings  specified  in  the  National  Park 
Service  Notice  of  Availability  (FR,  Vol. 
61,  No.  204,  p.  54676)  were  November 
20, 1996,  in  Seattle,  WA,  and  November 

21. 1996,  in  Port  Angeles,  WA.  This 
current  Notice  announces  that  the  dates 
for  those  public  meetings  have  beeh 
changed  as  follows:  Wednesday,  January 

15. 1997,  from  7:00  to  9:30  p.m.,  at  the 
Jackson  Federal  Building,  South 
Auditorium,  Seattle,  WA,  and  Thursday, 
January  16,  1997,  from  7:00  to  9:30  p.m., 
at  the  Vem  Burton  Community  Center, 
Port  Angeles,  WA.  All  comments 
received  will  become  part  of  the  public 
record  and  copies  of  comments, 
including  any  names,  addresses  and 
telephone  numbers  provided  by 
respondents,  may  be  released  for  pubhc 
inspection. 

DATES:  Comments  on  the  DEIS  must  be 
received  no  later  than  February  3, 1997. 
ADDRESSES:  Written  comments  should 
be  submitted  to  the  Superintendent, 
Olympic  National  Park,  600  E.  Park 
Ave.,  Port  Angeles,  WA  98362. 
FOR  FURTHER  INFORMATION  CONTACT: 
Superintendent,  Olympic  National  Park, 
at  the  above  address  or  at  telephone 
number  (360)  452-4501,  ext.  207. 

Dated:  November  29, 1996. 
William  C.  Walters, 

Depu  ty  Field  Director,  Pacific  West  Field 
Area. 
(FR  Doc.  96-31451  Filed  12-10-96;  8:45  am] 

MLUNQ  COOE  431A-70-P 


General  Management  Plan — 
Environmental  Impact  Statement  ZIon 
National  Parte,  UT 

AGENCY:  National  Park  Service. 
Department  of  the  Interior. 
ACTION:  Notice  of  intent  to  prepare  an 
environmental  impact  statement  for  a 
General  Management  Plan,  hereafter 
known  as  a  Visitor  Management 
Resource  Protection  Plan  (VMRPP),  for 
Zion  National  Park. 

SUMMARY:  Under  the  provisions  of  the 
National  Environmental  PoUcy  Act,  the 
National  Park  Service  is  preparing  an 


environmental  impact  statement  for  a 
Visitor  Management  Resource 
Protection  Plan  for  Zion  National  Park. 

The  project  will  result  in  a  Plan 
encompassing  visitor  use,  concessions 
management,  and  preservation  of 
natiiral  and  culttiral  resources.  In 
cooperation  with  local,  state,  tribal,  and 
other  federal  agencies,  attention  will 
also  be  given  to  cooperative 
management  of  resources  outside  the 
boimdaries  that  affect  the  integrity  of 
Zion  National  Park.  Alternatives  that 
will  be  considered  in  the  EIS  will 
include  no-action,  the  prefwred 
alternative,  and  other  feasible  options. 

One  of  the  major  issues  to  be 
addressed  in  this  plan  vnll  be  the 
identification  and  implementation  of 
visitor  carrying  capacity  throughout  the 
park.  This  will  be  accomplished  by  the 
Visitor  Experience  and  Resource 
Protection  (VERP)  process.  VERP  is  a 
planning  framework  that  focuses  on 
visitor  use  impacts  as  they  relate  to 
visitor  experiences  and  park  resources. 
Other  issues  to  be  addressed  include: 
natural  and  cultural  resource 
management,  the  transportation  system, 
and  backcountry  management.  External 
threats,  such  as  aircraft  overflights,  wild 
and  scenic  rivers,  and  wilderness  will 
also  be  addressed.  Provided  as  guidance 
to  these  issues  will  be  legislative 
mandates,  the  park's  purpose  and 
significance  statement,  and  the  desired 
futures  as  established  in  the  park's 
Statement  for  Management.  A  scoping 
newsletter  has  been  prepared  that 
details  the  issues  and  alternatives 
identified  to  date.  Copies  can  be 
obtained  from  Superintendent,  Zion 
National  Park,  Springdale,  Utah  84767- 
1099. 

FOR  FURTHER  INFORMATION  CONTACT: 
Contact  planning  team  coordinator, 
Darla  Sidles,  Zion  National  Park,  801- 
772-0211. 

Dated:  November  26, 1996. 
Donald  A.  Falvejr, 
Superintendent 

[FR  Doc.  96-31447  Filed  12-10-96;  8:45  am) 
«ILLMQ  C006  4310-70-P 


National  Register  of  Historic  Places; 
Notification  of  Pending  Nominations 

Nominations  for  the  following 
properties  being  considered  for  listing 
in  the  National  Register  were  received 
by  the  National  Park  Service  before 
November  30, 1996.  Pursuant  to  section 
60.13  of  36  CFR  Part  60  written 
comments  concerning  the  significance 
of  these  properties  under  the  National 
Register  criteria  for  evaluation  may  be 
forwarded  to  the  National  Register, 


National  Park  Service,  P.O.  Box  37127, 
Washington,  D.C.  20013-7127.  Written 
commoits  should  be  submitted  by   . 
Decembm'26. 1996. 

Carol  D.ShuU, 

Keeper  of  the  National  Register. 

ARKANSAS 
Baxter  County 

Batesville  East  Main  Historic  District 
(Boundary  Increase),  1011, 1041, 1063,  and 
1087  College  Ave..  Batesville,  96001520 

FLORIDA 

Indian  River  County 

First  Methodist  Episcopwl  Church  (Fellsmere 
MPS),  31  N.  Broadway,  Fellsmere. 
96001521 

Leon  County 

Strickland— Herold  House.  Main  St.,  NW  of 
jet.  of  Moccasin  Gap  Rd.  and  FL  59. 
Miccosukee.  96001523 

Sarasota  County 

Johnson — Schoolcrafy  Building  (Venice 
MPS),  201-203  W.  Venice  Ave.,  Venice, 
96001522 

MASSACHUSETTS 

Hampden  County 

Russell  Center  Historic  District,  Jet  of  Main 
and  Lincoln  Ave.,  Russell,  96001524 

MONTANA 

Lincoln  County 

Ant  Flat  Ranger  Station,  Forest  Service  Rd. 
36,  approximately  2  mi.  S  of  FcHtine, 
Kootenai  National  Forest,  Fortine  vicinity, 
96001533 

NORTH  CAROLINA 

Anson  County 

Chambers — Morgan  Farm,  W  side  of  NC 
1228,  .1  mi.  N  of  NC  1225,  White  Store 
vicinity,  96001526 

Gaston  County 

Belmont  Historic  District,  Roughly  bounded 
by  Sacred  Heart  College  campus,  RR  line. 
N.  and  S.  Main,  Glenway,  Bryant  Sts., 
Keener  Blvd.,  Central  Ave,  Belmont, 
96001525 

Haywood  County 

Davis  Family  House,  N  side  of  NC  1355,  .8 
mi.  NW  of  Ferguson  Br.  over  the  Pigeon 
River,  Crabtree  vicinity,  96001527 

UTAH 

Box  Elder  County 

Mountain  States  Telephone  and  Telegraph 
Building  (Brigham  City  MPS).  20  E.  100 
South  St..  Brigham  City,  96001530 

Sanpete  County 

Watkins — Tholman — Larsen  Farmstead,  422 
E.  400  South  St.,  Mt  Pleasant,  96001531 


*-. 


65234 


Federal  Register  /  Vol.  61.  No.  239  /  Wednesdays  December  11,  1996  /  Notices 


VERMONT 

Chittanden  County 

Gray  Rocks  (Agricultural  Resources  of 
Vermont  MPS),  US  2.  near  jet  with  US  89. 
Richmond.  96001534 

WESTVnCINIA 

OhioCooDty 

Shaw  Hall,  West  Liberty  State  College, 
Bethany  Pike,  approximately  1.25  mi.  S  of 
)ct.  with  Locust  Grove  Rd.,  West  Liberty, 
96001528 

Shotwell  Hall.  West  Liberty  State  College. 
Bethany  Pike,  approximately  1.25  mi.  S  of 
jet  with  Locust  Grove  Rd.,  West  Liberty. 
96001529 

WISCONSIN 

Grant  County 

Potosi  Badger  Huts  Site,  .5  mi.  SW  of  jet.  of 
WI 133  and  WI  U,  Potosi  vicinity. 
96001532 

[PR  Doc.  96-31450  Filed  12-10-96:  8:45  am] 
MLUNO  COM  4310-70-P 


Bureau  of  Reclamation 

Draft  Environmental  Impact  Statement 
for  Rio  Grande  and  Low  Flow 
Conveyance  Channel  Between  San 
Acacia,  NM  and  Elephant  Butte 
Reservoir 

agency:  Bureau  of  Reclamation,  . 

Interior. 

ACTION:  Notice  of  intent  to  prepare  a 

draft  environmental  impact  statement. 

summary:  Pursuant  to  the  National 
Environmental  Policy  Act  of  1969 
(NEPA),  as  amended,  the  Bureau  of 
'Reclamation  (Reclamation)  proposes  to 
prepare  a  draft  environmental  impact 
statement  (DEIS)  addressing  possible 
changes  to  the  configuration  and 
operation  of  the  Rio  Grande  "Floodway" 
and  Low  Flow  Conveyance  Channel 
between  San  Acacia,  New  Mexico  and 
Elephant  Butte  Reservoir.  Public 
scoping  meetings  will  be  held  to  obtain 
comments  from  interested  organizations 
and  individuals  on  what  issues  should 
be  considered  in  the  DEIS. 
DATES:  Two  public  meetings  will  be 
held  in  January  1997  to  present 
information  and  solicit  public  input. 
The  first  meeting  will  be  held  on 
January  21, 1997,  in  Albuquerque,  at  the 
University  of  New  Mexico  from  3:00 
p.m.  imtil  8:30  p.m.  The  second  meeting 
will  be  held  on  January  22, 1997,  in 
Socorro,  New  Mexico  at  the  Bureau  of 
Reclamation  Field  Division  Office  from 
6:30  p.m.  imtil  8:30  p.m. 
ADDRESSES:  The  meeting  in 
Albuquerque  will  be  held  at  the 
University  of  New  Mexico  Union 
Building,  Rooms  250  A.  B,  and  C  (the 


Union  Bldg.,  is  located  north  of  Pope 
Joy  Hall).  The  Socorro  meeting  will  be 
held  at  the  Bureau  of  Reclamation 
Socorro  Field  Division  Office  Building, 
2401  State  Road  1 ,  in  the  east  assembly 
room.  Written  comments  should  be 
submitted  to  Mr.  Chris  Gorbach,  Project 
Team  Leader  at  the  address  listed 
below.  -'  t 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  Chris  Gorbach,  Project  Team  Leader, 
Bureau  of  Reclamation.  505  Marquette 
NW,  Suite  1313,  Albuquerque,  New 
Mexico,  87102;  telephone:  505-248- 
5379.  E-mail:  cgort>ach@uc.usbr.gov. 

SUPPLEMENTARY  INFORMATION:  The  Flood 

Control  Acts  of  1948  and  1950  authorize 
Reclamation  to  construct  and  maintain 
channel  works  on  tlie  Rio  Grande 
between  Velarde,  New  Mexico  and 
Caballo  Reservoir.  These  works  promote 
efficient  conveyance  of  water  to 
Elephant  Butte  Reservoir.  Channel 
works  assist  in  meeting  water  delivery 
obligations  required  by  interstate 
compact  and  international  treaty.  They 
also  assist  in  providing  reliable  valley 
drainage  and  contribute  to  the  safe 
passage  of  flood  waters.  To  assure  that 
these  project  purposes  continue  to  tie 
met  effectively.  Reclamation  is 
reevaluating  the  configuration  and 
operation  of  the  chaimel  system 
between  San  Acacia,  New  Mexico  and 
Elephant  Butte  Reservoir.  The  channel 
facilities  specifically  involved  in  this 
reevaluation  are  the  Low  Flow 
Conveyance  Channel  and  the  Rio       '  .   . 
Grande  Channel  or  "Floodway." 

Factors  prompting  a  reevaluation  of 
the  channel  system  and  its  operation 
include  changes  in  the  flow  of  the  Rio 
Grande  due  to  climatic  variation  and 
infrastructxtfe  changes.  Chronic 
sediment  management  problems, 
anticipated  reductions  in  Federal     ' 
funding,  and  new  legal  constraints,  such 
as  the  Endangered  Species  Act,  on 
system  operation  are  also  factors  that 
prompt  this  reevaluation.  The  needs  of 
endangered  species  and  requirements 
for  preservation  and  enhancement  of  the 
Rio  Grande  bosque  will  be  considered. 
The  DEIS  will  address  possible  actions 
or  changes  in  the  operation  of  the 
system  that  may  result  from  the  findings 
of  these  investigations. 

Besides  ensuring  continued 
fulfillment  of  original  project  purposes. 
Reclamation  will  analyze  the 
environmental  impacts  associated  with 
the  maintenance  and  operation  of  the 
floodway  and  Low  Flow  Conveyance 
Channel  system.  ■<.' 


Dated:  December  4.  1996. 
Ch«rle>  A.  Calhoun. 
Regional  Director. 
[PR  Doc.  96-31473  Filed  IZ-IO-^S:  8:45  am] 
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INTERNATIONAL  TRADE 
COMMISSION 

Investigation  332-375] 

The  Dynamic  Effects  of  Trade 
Liberalization:  An  Empirical  Analysis 

AGENCY:  United  States  International 
Trade  Commission. 

ACTION:  Institution  of  investigation  and 
request  for  written  submissions. 

EFFECTIVE  DATE:  December  2, 1996. 

SUMMARY:  Following  receipt  on 
November  1, 1996,  of  a  request  from  the 
Office  of  the  U.  S.  Trade  Representative 
(USTR),  the  Commission  instituted 
investigation  No.  332-375,  The 
Dynamic  Effects  of  Trade  Liberalization: 
All  Empirical  Analysis,  under  section 
332(g)  of  the  Tariff  Act  of  1930  (19 
U.S.C.  1332(g)). 

FOR  FURTHER  INFORMATION  CONTACT: 
Information  on  economic  aspects  of  the 
investigation  may  be  obtained  fi-om 
Michael  Ferrantino,  Office  of  Economics 
(202-205-3241),  Arona  Butcher,  Office 
of  Economics  (202-205-3301),  or 
William  Donnelly,  Office  of  Economics 
(202-205-3223),  and  on  legal  aspects, 
bom  William  Gearhart,  Office  of  the 
General  Counsel  (202-205-3091).  The 
media  should  contact  Margaret 
O'Laughbn,  Office  of  External  Relations 
(202-205-  1819).  Hearing  impaired 
individuals  are  advised  mat  information 
on  this  matter  can  be  obtained  by 
contacting  the  TDD  terminal  on  (202- 
205-1810). 

Background:  This  investigation 
follows  a  previous  investigation 
requested  by  the  United  States  Trade 
Representative  on  a  similar  topic  ("The 
Dynamic  Effects  of  Trade  Liberalization: 
A  Survey,"  Investigation  No.  332-324, 
USITC  publication  2608,  February 
1993).  In  its  report  the  Commission  will, 
as  requested  by  USTR  in  its  November 
1, 1996  letter,  review  and  summarize 
the  existing  literature  on  the  dynamic 
effects  from  trade,  both  theoretical  and 
empirical,  both  completed  and  in 
progress,  with  an  emphasis  on  empirical 
Uterature.  The  Commission  will 
include,  as  background,  a  general 
discussion  of  the  relationship  between 
trade  and  the  underlying  causes  of 
economic  growth,  such  as  capital 
accimiulation,  te(:hnoiogical  change, 
and  labor  force  growth. 
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The  Commission  Mrill  also  provide  a 
comprehensive  and  critical  assessment 
of  the  results  that  this  body  of  literatvtre 
provides  regarding  the  dynamic  gains 
from  trade.  This  assessment  will 
explicitly  identify  the  merits  and 
shortcomings  of  the  technical  methods, 
data  and  results  in  the  existing  available 
literature.  The  Commission  will  also 
explore  empirically  the  potential 
impfovements  that  this  assessment  may 
suggest.  USTR  requested  that  the 
Commission  provide  its  report  by 
October  31, 1997,  and  that  it  make  the 
report  available  to  the  public  in  its 
entirety. 

Written  Submissions:  The 
Commission  does  not  plan  to  hold  a 
public  hearing  in  connection  with  this 
investigation.  However,  interested 
persons  are  invited  to  submit  written 
statements  concerning  the  matters  to  be 
addressed  in  the  report.  Commercial  or 
financial  information  that  a  party 
desires  the  Commission  to  treat  as 
confidential  must  be  submitted  on 
separate  sheets  of  paper,  each  clearly 
marked  "Ccmfidential  Business 
Information"  at  the  top.  (Generally, 
submission  of  separate  confidential  and 
public  versions  of  the  submission  would 
be  appropriate.)  All  submissions 
requesting  confidential  treatment  must 
conform  with  the  requirements  of 
§  201.6  of  the  Commission's  Rules  of 
Practice  and  Procedure  (19  CFR  201.6). 
All  written  submissions,  except  for 
confidential  business  information,  will 
be  made  available  in  the  Office  of  the 
Secretary  to  the  Commission  for 
inspection  by  interested  persons.  To  be 
assured  of  consideration,  written 
submissions  must  be  filed  by  August  13, 
1997. 

Persons  with  mobility  impairments 
who  will  need  special  assistance  in 
gaining  access  to  the  Commission 
should  contact  the  Office  of  the 
Secretary  at  202-205-2000. 

Issued:  December  2, 1996. 

By  order  of  the  Commission. 
Donna  R.  Koehnke, 
Secretary. 

IFR  Doc.  96-31455  Filed  12-10-96;  8:45  am) 
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UNITED  STATES  INTERNATIONAL 
TRADE  COMMSSION 

[Investigatton  No.  332-37^ 

General  Agreement  on  Trade  in 
Services:  Examination  of  Ihe 
Schedules  of  Commitments  SulMnitled 
t}y  Asia/Pacific  Trading  Partnere 

agency:  United  States  International 
Trade  Commission. 


ACTION:  Institution  of  investigation  and 
scheduling  of  public  hearing. 

EFFECTIVE  DATE:  November  26, 1996. 
summary:  Following  receipt  on 
November  13, 1996,  of  a  request  bom 
the  Office  of  the  United  States  Trade 
Representative  (USTR),  the  Commission 
instituted  Investigation  No.  332-374, 
General  Agreement  on  Trade  in 
Services:  Examination  of  the  Schedules 
of  Commitments  Submitted  by  Asia/ 
Pacific  Trading  Partners,  imder  section 
332(g)  of  the  Tariff  Act  of  1930  (19 
U.S.C  1332(g)). 

FOR  FURTHER  MFORMATKM  CONTACT: 
ormation  on  service  industries  may  be 
obtained  from  Mr.  Richard  Brown, 
Office  of  Industries  (202-205-3438)  and 
Mr.  Christopher  Melly,  Office  of 
Industries  (202-205-3461):  economic 
aspects,  bam  Mr.  William  Donnelly, 
Office  of  Economics  (202-205-3223); 
and  legal  aspects,  from  Mr.  William 
Gearhart,  Office  of  the  General  Counsel 
(202-205-3091).  The  media  should 
contact  Ms.  Margaret  O'Laughlin,  Office 
of  External  Relations  (202-205-1819). 
Hearing  impaired  individuals  are 
advised  that  information  on  this  matter 
can  be  obtained  by  contacting  the  TDD 
terminal  on  (202-205-1810). 

Background:  As  requested  by  the 
USTR  in  a  letter  dated  November  12, 
1996,  the  Commission,  pursuant  to 
section  332(g)  of  the  Tariff  Act  of  1930, 
has  instituted  an  investigation  and  will 
prepare  a  report  that  (1)  examines  the 
content  of  schedules  of  commitments 
under  the  General  Agreement  on  Trade 
in  Services  (GATS)  for  the  countries 
specified  below,  explaining  the 
commitments  in  non-technical 
language:  and  (2)  seeks  to  identify  the 
potential  benefits  and  limitations  of 
foreign  commitments.  The  Commission 
will  examine  sector-specific 
commitments  scheduled  by  Austrafia, 
Hong  Kong,  India,  Indonesia,  Korea, 
Malaysia,  New  Zealand,  the  Philippines, 
Singapore,  and  Thailand,  with  respect 
to  the  following  industries: 

•  Distribution  services  (defined  as 
wholesaling,  retailing,  and  franchising 
services); 

•  Education  services; 

•  Communication  services  (defined  as 
enhanced  telecommunication,  courier, 
and  audiovisual  services); 

•  Health  care  services; 

•  Professional  services  (defined  as 
accounting,  advertising,  and  legal 
services); 

•  Architectural,  engineering,  and 
construction  (AEC)  services; 

•  Land-based  transport  services 
(defined  as  rail  and  trucking  services): 
and 


•  Travel  and  tourism  services. 

In  addition,  the  Commission  will 
examine  horizontal  commitments 
relevant  to  the  specified  industries,  such 
as  those  regarding  investment  and 
temporary  entry  and  stay  of  foreign 
workers.  As  requested  by  the  USTR,  the 
Commission  plans  to  deliver  its  report 
to  the  USTR  by  August  15, 1997.  The 
investigation  follows  Commission 
Investigation  No.  332-367,  General 
Agreement  on  Trade  in  Services: 
Examination  of  South  American  Trading 
Partners'  Schedules  of  Commitments, 
requested  by  the  USTR  on  April  9, 1996. 
and  Commission  Investigation  No.  332- 
358,  General  Agreement  on  Trade  in 
Services:  Examination  of  Major  Trading 
Partners'  Schedules  of  Commitments, 
requested  by  the  USTR  on  December  28. 
1994.  In  those  reports,  the  Commission 
examined  the  commitments  scheduled 
by  selected  trading  partners  with  respect 
to  the  industries  delineated  above.  Tne 
results  of  Investigation  No.  332-367  will 
be  published  in  December  1996.  The 
results  of  Investigation  No.  332-358 
were  published  in  December  1995  in 
USITC  Pxiblication  2940.  This 
publication  is  available  on  the  ITC 
Internet  server  (http://www.usitc.gov  or 
ftp://ftp.usitc.gov). 

Public  Hearing:  A  public  hearing  in 
connection  with  the  investigation  will 
be  held  at  the  U.S.  International  Trade 
Commission  Building,  500  E  Street  SW, 
Washington,  DC.  beginning  at  d:30  a.m. 
on  Mardi  27, 1997.  All  persons  shall 
have  the  right  to  appear,  by  counsel  or 
in  person,  to  present  information  and  to 
be  heard.  Requests  to  appear  at  the 
public  hearing  should  be  filed  with  the 
Secretary,  U.S.  International  Trade 
Commission,  500  E  Street  SW, 
Washington,  DC  20436,  no  later  than 
5:15  p.m..  March  13, 1997.  Any 
prehearing  brie&  (original  and  14 
copies)  should  be  filed  not  later  than 
5:15  p.m.,  March  13, 1997.  The  deadline 
for  filing  post-hearing  briefe  or 
statements  is  5:15  p.m.,  April  10, 1997. 
In  the  event  that,  as  of  the  close  of 
business  on  March  13, 1997,  no 
witnesses  are  scheduled  to  appear  at  the 
hearing,  the  hearing  will  be  canceled. 
Any  person  interested  in  attending  the 
hearing  as  an  observer  or  non- 
participant  may  call  the  Secretary  to  the 
Commission  (202-205-1816)  after 
March  13, 1997,  to  determine  whether 
the  hearing  will  be  held. 

Written  Submissions:  In  lieu  of  or  in 
addition  to  participating  in  the  hearing, 
interested  parties  are  invited  to  submit 
written  statements  concerning  the 
matters  to  be  addressed  by  the 
Commission  in  its  report  on  this 
investigation;  C{>mmercial  or  financial 
information  that  a  submitter  desires  the 
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Commission  to  treat  as  confidential 
must  be  submitted  on  separate  sheets  of 
paper,  each  clearly  marked 
'"Confidential  Business  Information"  at 
the  top.  All  submissions  requesting 
confidential  treatment  must  confonn 
with  the  requirements  of  section  201.6 
of  the  Commission's  Rules  of  Practice 
and  Procedure  (19  C.F.R.  201.6).  All 
written  submissions,  except  for 
confidential  business  information,  will 
be  made  available  in  the  Office  of  the 
Secretary  of  the  Commission  for 
inspection  by  interested  parties.  To  be 
assured  of  consideration  by  the 
Commission,  written  statements  relating 
to  the  Commission's  report  should  be 
submitted  to  the  Commission  at  the 
earliest  practical  date  and  should  be 
received  no  later  than  the  close  of 
biisiness  on  April  10. 1997.  All 
submissions  should  be  addressed  to-the 
Secretary,  U.S.  International  Trade 
Conmussion,  50a  E  Street  SW, 
Washington,  DC  20436. 

Persons  with  mobility  impairments 
who  will  need  special  assistance  in 
gaining  access  to  the  Commission 
should  contact  the  Office  of  the 
Secretary  at  202-205^2000. 

Issaed:  December  2, 1996. 

By  order  of  the  Commission. 
Doana  K.  Knehnke. 
Secretary. 

[FR  Doc.  96-31454  Filed  12-10-96;  8:45  am] 
MUJNB  COOC  TU».02-4> 


DEPARTMENT  OF  JUSTICE 

Antltnjst  Divtsion;  U.S.  v.  OMcastle 
Northeast,  Inc.  et  al.;  PuMic  Comments 
and  Response  on  Proposed  Final 
Judgment 

Pursuant  to  Ae  Antitrust  Procedures 
and  Penalties  Act,  15  U.S.C.  16  (cHh), 
the  United  States  publishes  below  the 
comment  received  on  the  proposed  final 
judgment  in  United  States,  etal.  v. 
Oldcastle  Northeast,  Inc.,  et  al.,  Qvil 
Action  No.  396CV01749  AWT,  filed  in 
the  United  States  District  Court  for  the 
District  of  Connecticut,  together  with 
the  United  States'  response  to  that 
conunenL 

Copies  of  the  comment  and  response 
to  the  comment  are  available  for 
inspection  and  copying  in  Room  215  of 
the  U.S.  Department  of  Justice,  Antitrust 
Division,  325  7th  Street,  N.W.. 
Washington,  DC  20530  (telephone:  (202) 
514-2481),  and  at  the  Office  of  the  Clerk 
of  the  United  States  District  Court  for 
the  District  of  Connecticut.  Copies  of 


-« 


these  materials  may  be  obtained  upon 
request  and  payment  of  a  copying  fee. 

Conttanoe  K.  BnKlnaon, 

Director  of  Operations.  *  . 

December  2. 1996  ''"•.'" 

James  A.  Dunbar,  Esquire 

Venable,  Baetjer  and  Howard 

1800  Mercantile  Bank  &  Trust  Building 

Two  Hopkins  Plaza 

Baltimore,  M»yland  21201-2978  V       . 

Re:  United  States,  et  al.  v.  Oldcastle 

Northeast,  Inc.,  et  al.,  Qvil  Action  No.: 
396CV01749  AWT.  (District  of  ■  .^ 

Connecticut,  Septembers,  1996) 

Dear  Mr.  Dunbar  This  letter  responds  to 
your  letter  of  November  1, 1996  commenting 
on  the  proposed  Final  Judgment  in  the  above- 
refisrenced  civil  antitrust  case  challenging  the 
acquisition  by  CRH  pic  (CRH)  through 
Oldcastle  Northeast.  Inc.  (Oldcastle)  of 
Tilcon,  Inc.  (Tilcon)  from  BTR  pic  (BTR).  The 
Complaint  alleges  that  the  acquisition 
violated  Section  7  of  the  Clayton  Act,  as 
amended.  15  U.S.C  $  18,  because  it  is  likely 
substantially  to  lessen  cranpetition  in  the 
manufacture  and  sale  of  asphalt  concrete  in 
the  greater  Hartford,  Connecticut  area.  Under 
the  proposed  Final  Judgment,  the  defendants 
are  required  to  divest  Tilcon 's  East  Granby, 
Connecticut  quarry;  two,  three-ton,  hot-mix 
plants  located  at  the  East  Granby  Quarry;  and 
all  intangible  assets  located  at  the  quairy  to 
assure  that  competition  is  not  substantially 
lessened  in  the  greater  Hartford  area. 

In  your  letter,  you  expressed  concern  that 
the  proposed  Final  Judgment  does  not 
address  competitive  concerns  in  additional 
geographic  areas  (Vennont  and  the 
southwestern  and  central  parts  of  New 
Hampshire).  The  analytical  process  used  by 
the  Antitrust  Division  to  determine  which 
areas  the  acquisition  might  raise  substantial 
compietitive  concerns  required  us  to  assess  a 
number  of  factors  including  market 
concentration,  f>otential  adverse  competitive 
effects,  and  entry.  These  factors  must  be 
evaluated  In  an  economically  meaningful 
product  and  geographic  market.  This  analysis 
is  aimed  at  allowing  the  Division  to  answer 
the  ultimate  inquiry:  whether  the  acquisition 
is  likely  to  create  or  enhance  market  power 
or  facilitate  the  exercise  of  market  power  in 
a  relevant  market.  After  a  thorough 
investigation  which  included  the  geographic 
areas  mentioned  in  your  letter,  the  Division 
concluded  that  the  asphalt  concrete  market 
in  the  greater  Hartford  area  was  the  relevant 
market  where  Oldcastle's  acquisition  of 
Tilcon  might  create  or  enhance  market 
power.  It  was  determined  that  in  Vermont 
and  central  New  Hampshire,  the  same 
number  of  competitors  would  be  present  after 
the  acquisition  as  were  present  before  the 
acquisition.  In  southwestern  New 
Hampshire,  a  sufficient  number  of  -      -< 

competitors  were  found  to  be  active  in  the 
region.  The  Division  concluded  that  in  these 
three  areas,  the  acquisition  did  not  raise 
significant  competitive  concerns. 

Your  letter  also  raises  concerns  about  the 
transfer  to  Pike  Industries  (a  subsidiary  of 
Oldcastle)  of  Tilcon 's  right  of  first  refusal  to 
purchase  the  assets  of  your  client,  Frank  W. 
Whitcomb  Construction  Corporation 
(Whitcomb).  Until  Oldcastle  elects  to       «« 


exerdse  this  option,  Whitcomb  will  rannain 
a  competitor  to  Pike  Industries  in  Vennont 
and  New  Hampshire.  If  Oldcastle  elects  to- 
exerdse  the  opdon,  the  Division  has  the 
ability  to  investigate  the  competitive  impact 
of  the  potential  acquisition  at  that  time. 

In  carefully  reviewing  the  concerns  made 
in  your  letter  about  asphalt  concrete  ' 

competition  in  New  Hampshire  and 
Vermont,  it  is  clear  that  your  concerns  are 
outside  the  scope  of  the  Complaint  filed  by 
the  Division.  When  evaluatirig  a  complaint 
and  proposed  final  judgment  under  the 
Antitrust  Procedures  and  Penalties  Act, 
unless  a  strong  showing  of  bad  faith  or 
improper  behavior  can  be  made,  a  court  will 
not  reach  beyond  the  complaint  to  evaluate 
claims  that  the  Division  did  not  make  and  to 
inquire  why  they  were  not  made  (See,  United 
States  V.  Microsoft  Corp..  56  F.3d  1448, 
1459-60  (D.C  Cir  1995)).  A  court's  authority 
to  review  a  decree  depends  on  how  the 
Division  exercises  its  prosecutorial 
discretion.  In  this  instance,  the  Court's 
review  is  linked  to  whether  the  proposed 
Final  Judgment  assures  that  competition  will 
not  be  substantially  lessened  as  alleged  in  the 
Complaint  brought  by  the  Division. 

The  Division  appreciates  you  bringing  your 
concerns  to  our  attention  and  hopes  that  this 
information  will  alleviate  them.  Whild  the 
Division  understands  your  position,  we 
believe  that  the  proposed  Final  Judgment 
will  adequately  alleviate  the  competitive 
concerns  created  by  CRH's  acquisition  of 
Tilcon  from  BTR.  Pursuant  to  the  Antitrust 
Procedures  and  Penalties  Act,  a  copy  of  your 
letter  and  this  response  will  be  published  in 
the  Federal  Register  and  filed  with  the  Court. 

Thank  you  for  your  interest  in  the 
enforcement  of  the  antitrust  lawa. 

Sincerely  yours, 
Frederick  H.  Parmenter, 
Senior  Trial  Attorney. 
November  1, 1996 
VIA  HAND-DELIVERY 
J.  Robert  Kramer,  Esquire 
Chief,  Litigation  II  Section 
Antitrust  Division 
United  States  Department  of  Justice 
1401  H  Street,  N.W.— Suite  3000 
Washington,  D.C.  20530 
Re.  United  States  of  America,  et  a/,  v. 
Oldcastle  Northeast,  Inc.,  et  al.,  Qvil 
Action  No.  396  CV  01749  AWT,  In  the 
United  States  District  Court  for  the 
District  of  Connecticut 

Dear  Mr.  Kramer  This  letter  will  serve  as 
the  comments  of  my  client.  The  Frank  W. 
Whitcomb  Construction  Corporation 
("WhitoMnb"),  on  the  proposed  final 
judgment  in  the  above-referenced  matter. 
These  comments  concern  an  issue  that  has 
already  been  raised  with  the  Department  of 
Justice,  but  has  not  been  acted  upK)n. 

We  believe  that  the  facts  and 
circximstances  set  forth  in  this  letter 
demonstrate  that  the  acquisition  of  Tilcon, 
Inc.  by  Oldcastle  Northeast,  Inc 
("Oldcastle")  presents  a  substantial  threat  to 
competition  in  the  aggregate  and  asphalt 
I>aving  business  in  Vermont  and  the 
southwestern  and  central  parts  of  New 
Hampshire,  by  elimination  of  a  potential 
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competitor  aad  the  possible  elimination  of 
substantially  077  competition  in  those  areas. 

Whitcomb  is  in  the  aggregate  and  asphalt 
paving  business,  primarily  in  the  states  of 
New  Hampshire  and  Vermont.  Pike 
Industries  is  Whitcomb's  primary  competitor. 
Whitcomb  and  Pike  are  the  only  competitors 
in  Vermont  with  the  exception  of  occasional 
minimal  competition  in  the  southeast  and 
northeast  comers  of  the  State.  Pike  is  a 
subsidiary  of  Oldcastle  Northeast,  Inc.,  and 
an  indirect  subsidiary  of  CRH,  Inc., 
defendants  in  the  above-referenced  matter. 

Tilcon  is  a  large  regional  aggregate  and 
paving  company  that,  Whitcomb  believes, 
works  primarily  in  New  York,  parts  of  New 
England,  and  the  Middle  Atlantic  States.  At 
present,  it  is  not  a  direct  competitor  in  most 
of  Whitcomb's  market  area  as  described 
above,  but  it  is  a  potential  competitor. 

Since  1993,  Whitcomb  has  been 
considering  the  sale  of  portions  or  all  of  its 
business.  In  1993,  Whitcomb  sold  an  asphalt 
plant  located  in  Keene,  New  Hampshire 
(which  is  in  the  southwestern  part  of  the 
State]  to  a  subsidiary  of  Tilcon.  As  a  part  of 
that  sale  Tilcon  also  purchased  a  Right  of 
First  Refusal  to  purchase  other  plants  and 
real  estate  owned  by  Whitcomb.  (A  copy  of 
the  portion  of  the  sale  contract  relating  to  the 
Right  of  First  Refusal  is  attached  hereto.)  We 
understand  that  as  p>art  of  the  purchase  of 
Tilcon  by  Oldcastle.  this  Right  of  First 
Refusal  has  been  assigned  to  Oldcastle. 

The  proposed  acquisition  of  Tilcon  by 
Oldcastle  threatens  competition  in  the 
aggregate  and  asphalt  paving  business  in 
Vermont  and  south-central  New  Hampshire 
in  two  ways.  First,  it  eliminates  Tilcon  as  a 
potential  competitor.  Before  the  acquisition, 
the  market  consisted  of  two  significant  actual 
competitors.  Pike  and  Whitcomb,  and  at  least 
one  potential  competitor,  Tilcon.  After  the 
acquisition,  Tilcon  will  no  longer  offer 
potential  competition. 

Second,  with  the  assignment  of  the  Right  ~ 
of  First  Refusal  to  Oldcastle,  the  proposed 
acquisition  threatens  to  eliminate 
competition  in  the  Whitcomb  market  area 
almost  completely.  Whitcomb  would  like  to 
sell  all  or  part  of  its  business  to  an  entity  that 
can  provide  viable  competition  in  the  market 
area.  The  existence  of  the  Right  of  First 
Refusal  in  the  hands  of  its  principal 
competitor  makes  it  difficult  to  find  such  a 
purchaser.  Knowledge  on  the  part  of  a 
potential  purchaser  that  a  competitor  could 
prevent  any  purchase  of  Whitcomb  or  its 
assets  will  discourage  most  entities  from 
attempting  to  buy  Wliitcomb  or  any  part  of 
it  If  Oldcastle  is  permitted  to  exercise  the 
Right  of  First  Refusal,  then  competition  in 
Vermont  will  be  almost  completely 
eliminated  and  competition  in  south-central 
New  Hampshire  will  be  significantly 
impaired. 

As  is  set  forth  in  the  compliant  and  the 
competitive  impact  statement  in  this  case, 
there  are  high  entry  barriers  into  the 
manufacture  and  sale  of  asphalt  concrete. 
The  paving  business  itself,  with  the  extensive 
use  of  expensive  heavy  equipment,  is  also 
capital  intensive. 

There  are  no  real  substitutes  for  asphalt 
concrete  products,  and  manufacturers  and 
buyers  of  asphalt  concrete  recognize  asphalt 


as  the  distinct  product  Transportation  costs 
and  delivery  time  make  it  difficult  for  entities 
outside  of  a  geographic  market — in  this  case 
the  Whitcomb  market  area  of  Vermont  and 
south-central  New  Hampshire — to  compete 
with  competitors  located  in  the  market 

In  this  case,  the  United  States  decided  to 
sue  Tilcon  and  CRH/Oldcastle  because  the 
acquisition  would  reduce  the  number  of 
competitors  operating  hot  mix  plants  in  the 
greater  Hartford  area  from  3  to  2  and  reduce 
the  number  of  competitors  supplying  asphalt 
concrete  construction  projects  in  that  area 
bom  2  to  1.  The  proposed  acquisition  has  a 
comparable  competitive  effect  in  the 
Whitcomb  market  area.  It  reduces  by  1  the 
number  of  potential  competitors,  by 
eliminating  Tilcon;  and  it  threatens  to  reduce 
the  number  of  competitors  supplying  asphalt 
concrete  construction  projects  in  the  market 
area  from  2  to  1,  in  the  event  that  Oldcastle 
is  able  to  exercise  the  Right  of  First  Refusal 
to  purchase  all  or  a  substantial  part  of 
Whitcomb.  In  such  an  event,  Oldcastle  would 
control  the  price  of  asphalt  concrete  in  the 
State  of  Vermont. 

The  p>otential  harm  stemming  from  the 
acquisition  is  particularly  substantial  in  this 
case  because  the  main  purchasers  of  asphalt 
concrete  for  paving  projects  are  tax- 
supported  government  entities  such  as  the 
State  of  Vermont 

Under  the  circumstances,  we  request  that 
the  Justice  Department  withdraw  its  consent 
to  the  proposed  acquisition  unless  and  until 
there  is  an  agreement  by  both  Tilcon  and  the 
acquiring  companies  that  the  Right  of  First 
Refusal  is  null  and  void,  and  that  they  will 
not  exercise  or  attempt  to  exercise  it.  In  the 
alternative,  if  the  government  declines  to  take 
any  action  relating  to  the  Right  of  First 
Refusal,  then  the  Court  should  modify  the 
Ckinsent  Decree  to  add  such  a  provision. 

Thank  you  for  your  attention  to  this  matter. 
Please  do  not  hesitate  to  call  me  if  you 
should  have  any  questions. 

Very  truly  yours, 
James  A.  Dunbar 

Attadunant 

16.  Right  of  First  Refusal,  (a)  As  an 
additional  inducement  to  enter  into  this 
Agreement  Seller  agrees  that  Seller  shall  not 
directly  or  indirectly,  sell  or  transfer 
(whether  by  sale  of  stock,  acquisitive  merger, 
business  combination  or  otherwise],  or  offer 
to  sell,  transfer  or  lease  (other  than  a  lease 
fm  a  term  of  not  more  than  three  years)  (any 
such  sale,  lease,  transfer  or  offer  therefor 
herein  as  "Tn  nsfer")  any  of  its  business  real 
estate,  now  owned  or  hereafter  acquired 
(except  the  real  estate  identified  on  Schedule 
J6.1),  to  any  other  person  without  first 
offering  to  Transfer  such  assets  to  the  Buyer. 
If  the  Buyer  and  Seller  are  unable  to  agree  on 
the  price  and  the  terms  of  any  Transfer  after 
full  disclosure  of  information  and  negotiating 
in  good  feith  for  a  period  of  sixty  (BO)  days, 
then  Seller  shall  be  free  to  solicit  offers  on 
such  property  to  or  from  any  third  parties, 
but  only  at  a  price  and  on  terms  no  more 
fevorable  to  the  purchaser  than  the  price  and 
terms  offered  to  the  Buyer.  In  the  event  that 
the  Seller  receives  a  bona  fide  offer  to 
purchase  or  lease  any  such  property,  directly 
or  indirectly,  Seller  shall  provide  Buyer  with 


notice  of  its  intent  to  Transfer.  Buyer  snll 
have  thirty  (30)  days  to  decide  internally 
whether  it  wishes  to  purchase  or  lease  the 
property-at  such  price  and  on  such  terms, 
and,  if  so.  Buyer  shall  have  another  thirty 
(30)  days  to  ciitain  the  approval  of  its  parent 
cofp(vation(s).  Seller  agrees  to  provide  Buyer 
with  notice  of  the  acquisition  of  any  after- 
acquired  real  estate  used  in  connection  with 
its  aggregate  and  hot  mix  business,  and  Seller 
agrees  to  execute  any  such  instruments  for 
recordation  on  the  appropriate  land  records 
as  Buyer  shall  reasonably  request  For 
purposes  of  this  Section  16,  the  term  "Seller" 
shall  include  not  only  the  Frank  W. 
Whitcomb  Construction  Corp.  ("FWWCC"), 
but  also  any  other  company,  corporation, 
trust,  partnership,  association  or  entity  of  any 
form  in  which  either  FWWOC,  Claire  R. 
Whitcomb,  Frank  L  Whitcomb  or  the  Frank 
W.  Whitcomb  Trust  shall  have  an  interest 
whether  direct  or  indirect. 

(b)  Frank  L  Whitcomb  and  the  Frank  W. 
Whitcomb  Trust,  (the  "shareholders")  agree 
not  to  sell  or  transfer  more  than  one-third  of 
the  outstanding  shares  of  stock  of  Seller  to 
any  other  person  without  in  each  and  every 
case  first  oaring  to  sell  any  such  business 
assets  or  shares  of  stock  at  the  same  price  and 
on  the  same  terms  as  offered  to  any  such 
person.  As  to  any  prop>osed  sale  exceeding 
one-third  of  the  share,  Buyer  shall  have  sixty 
(60)  days  in  which  to  exercise  the  right  of 
first  refiisal  granted  hereunder.  The  sixty  (60) 
day  period  shall  commence  after  written 
notice  to  Buyer  and  the  delivery  of  all 
information  reasonably  necessary  to  enable 
Buyer  to  make  a  decision.  Notwithstanding 
the  foregoing,  the  shareholders  shall  be  free 
to  transfer  shares  to  any  femily  member  or 
any  trust  or  other  entity  established  for  the 
benefit  of  any  femily  member  provided  that 
the  transferee  agrees  to  be  boimd  by  the  same 
terms  and  conditions  hereof. 

(c)  Seller  agrees  that  it  shall  not  issue  any 
shares  of  stock,  or  warrants,  options  or  other 
rights  to  acquire  shares  of  stock,  to  any 
persons  other  than  Frank  L  Whitctxnb  or  the 
Frank  W.  Whitcomb  Trtist  if  the  issuance  of 
such  shares  of  stock  would  fesult  in  the 
aggregate  ownership  of  the  Pigmk  L. 
Whitcomb  or  the  Frank  W.  Whitcomb  Trust 
(or  any  transferees  permitted  under 
paragraph  (b)  above)  to  be  less  than  two- 
thirds  of  the  total  stock  issued  and 
outstanding,  computed  oa  a  fiilly  diluted 
basis. 

(FR  Doc  96-31468  Filed  12-10-96;  6:45  am] 

BHJJNQ  CODE  441*-1Y-M 


Antitnist  Division 

United  States  of  America  v. 
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V.  Westinghouse  Electric  (Corporation 
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whi^  was  filed  with  the  United  States 
District  Court  for  the  District  of 
Coliunbia.  Qvil  Action  No.  96-02563 
was  published  in  the  Federal  Register 
on  December  2, 1996.  Page  two  of  the 
stipulation  was  not  included. 

hi  the  Federal  Register  published 
December  2, 1996,  on  page  63861,  in  the 
third  column,  the  following  text  should 
be  set  forth  after  the  word  "record."  in 
paragraph(a)  and  before  the  word 
"available". 
Constance  K.  Robinson, 
Director  of  Operations. 


(3)  The  parties  stipulate  that  a  Final 
Judgment  in  the  form  hereto  attached 
may  be  filed  and  entered  by  the  Court, 
upon  the  motion  of  any  party  or  upon 
the  Court's  own  motion,  at  any  time 
after  compUance  with  the  requirements 
of  the  Antitrust  Procedures  and 
Penalties  Act  (15  U.S.C.  16),  and 
without  further  notice  to  any  party  or 
other  proceedings,  provided  that 
plaintiff  has  not  withdrawn  its  consent, 
which  it  may  do  at  any  time  before  the 
entry  of  the  proposed  Final  Judgment  by 
serving  notice  thereof  on  the  parties  and 
by  filing  that  notice  with  the  Court. 

(4)  The  defendants  shall  abide  by  and 
comply  with  the  provisions  of  the 
proposed  Final  Judgment  pending  entry 
of  the  Final  Judgment,  and  shall,  from 
the  date  of  the  signing  of  this 
Stipulation,  comply  with  all  the  terms 
and  provisions  of  the  proposed  Final 
Judgment  as  though  the  same  were  in 
full  force  and  effect  as  an  order  of  the 
Court. 

(5)  The  parties  recognize  that  there 
could  be  a  delay  in  obtaining  approval 
by  or  a  ruling  of  a  government  agency 
related  to  the  divestitures  required  by 
Section  IV  of  the  Final  Judgment, 
notwithstanding  the  good  faith  efforts  of 
the  defendants  and  any  prospective 
Acquirer,  as  defined  in  the  Final 
Judgment.  In  this  circiunstance,  plaintiff 
will,  in  the  exercise  of  its  sole 
discretion,  acting  in  good  faith,  give 
special  consideration  to  forebearing 
from  applying  for  the  appointment  of  a 
trustee  pursuant  to  Section  V  of  the 
Final  Judgment,  or  from  pursuing  legal 
remedies. 

•        •    .    •        •        • 

(PR  Doc.  96-31467  Filed  12-10-96;  8.45  am] 
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Notice  Pursuant  to  the  National 
Cooperative  Research  and  Production 
Act  of  1993;  The  ATM  Forum 

Notice  is  hereby  given  that,  on 
October  30, 1996,  pursuant  to  §  6(a)  of 
the  National  Cooperative  Research  and 


Production  Act  of  1993,  15  U.S.C. 
§4301  et  seq.  ("the  Act"),  the  ATM 
Forum  ("Forum")  has  filed  written 
notifications  simultaneously  with  the 
Attorney  General  and  the  Federal  Trade 
Commission  disclosing  changes  in  its 
membership.  The  notifications  were 
filed  for  the  purpose  of  extending  the 
Act's  provisions  limiting  the  recovery  of 
antitrust  plaintiffs  to  actual  damages 
under  specified  circumstances. 
Specifically,  the  changes  are  as  follows: 
GIE  COFiRA.  Paris,  FRANCE;  IT 
Concept  PTE  Ltd.,  Singapore, 
SINGAPORE;  LGIC  Anyang.  KOREA; 
Lockheed  Martin  Corporation, 
Sunnyvale,  CA;  Paradyne  Corporation, 
Melbourne  Beach  FL;  and  Teltrend  Inc., 
St.  Charles,  IL  have  been  added  to  the 
venture.  Company  name  changes 
include  the  following:  Telecom  Lab 
MOTC  ROC  to  Telecommunications 
Labs,  Chunghwa  Telecom  Co.;  and  Cray 
Communications  to  Case  Technology. 
Agile  Networks  has  withdrawn  from  the 
venture.  National  Conununications  has 
changed  from  an  auditing  member  to  a 
principal  member. 

No  changes  have  been  made  in  the 
planning  activities  of  the  Forum. 
Membership  remains  open,  and  the 
members  intend  to  file  additional 
written  notifications  disclosing  all 
changes  in  membership. 

On  April  19, 1993.  the  ATM  Forum 
filed  its  original  notification  pursuant  to 
§  6(a)  of  the  Act.  The  Department  of 
Justice  pubUshed  a  notice  in  the  Federal 
Register  pursuant  to  §  6(b)  of  the  Act  on 
June  2,  1993  (58  FR  31415).  The  last 
notification  was  filed  on  August  1, 1996 
and  the  Department  of  Justice  published 
a  notice  in  the  Federal  Register  on 
September  3. 1996  (61  FR  46488). 
Constance  K.  Robinson. 
Director  of  Operations,  Antitrust  Division. 
(FR  Doc.  96-31466  Filed  12-10-96;  8:45  am) 
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Notice  Pursuant  to  the  National 
Cooperative  Research  and  Production 
Act  of  1993;  PNGV  Fuel  Cell  Technical 
Team 

Notice  is  hereby  given  that,  on 
October  30,  1996,  pursuant  to  Section 
6(a)  of  the  National  Cooperative 
Research  and  Production  Act  of  1993, 
15  U.S.C.  §4301  et  seq.  ("the  Act"), 
General  Motors  Corporation  filed 
notifications  simultaneously  with  the 
Attorney  General  and  the  Federal  Trade 
Commission  disclosing  (1)  the  identities 
of  the  parties  to  and  (2)  the  nature  and 
objectives  of  a  research  and 
development  venture.  The  notifications 
were  filed  for  the  purpose  of  invoking 
the  Act's  provisions  limiting  the ' 


recovery  of  antitrust  plaintifEs  to  actual 
damages  under  specified  circumstances. 
Pursuant  to  Section  6(b)  of  the  Act,  the 
identities  of  the  parties  are  General 
Motors  Corporation,  Detroit,  MI; 
Chrysler  Corporation,  Auburn  Hills,  MI; 
and  Ford  Motor  Company,  Dearborn, 
MI. 

The  parties  have  established  a  Fuel 
Cell  Technical  Team  to  conduct  joint 
research  aimed  at  developing  and 
demonstrating  a  viable  fuel  cell 
powertrain.  The  activity  encompasses 
several  related  tasks  including  research 
and  development  efferts  on  fuel  cells, 
stacks,  modules  and  components  as  well 
as  development  of  fuel  processing 
technologies,  fuel  cell  systems 
integration,  and  fuel  ceU/vehicle 
integration.  The  results  of  this  effort  will 
support  the  Partnership  for  a  New 
Generation  of  Vehicles  (PNGV)  effort 
and  allow  each  party  to  better  service 
customers  aroimd  the  world.  PNGV  is 
the  joint  effort  of  the  Federal 
Government  and  the  U.S.  auto  industry 
to  develop  affordable,  fuel-efficient, 
low-emission  automobiles  that  meet 
today's  performance  standards.  To  meet 
these  objectives,  the  parties  will  collect, 
exchange  and  analyze  research 
information,  interact  with  government, 
auto  industry  and  other  entities 
interested  in  this  area  and  perform  other 
acts  allowed  by  the  Act  that  would 
advance  these  goals. 

Contact:  Steven  J.  Cemak,  General 
Motors  Corporation  Legal  Staff.  3031 
West  Grand  Boulevard,  P.O.  Box  33122. 
M.C.  482-207-700.  Detroit,  MI  48232, 
(313) 974-7735. 
Constance  K.  Robinson. 
Director  of  Operations,  Antitrust  Division. 
(FR  Doc.  96-31462  Filed  12-10-96;  8:45  ami 
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Notice  Pursuant  to  the  National 
Cooperative  Research  and  Production 
Act  of  1993 — Intelligent  Network  Forum 

Notice  is  hereby  given  that,  on 
November  1, 1996,  pursuant  to  §6(a)  of 
the  National  Cooperative  Research  and 
Production  Act  of  1993, 15  U.S.C. 
§  4301  et  seq.  ("the  Act"),  the  Intelligent 
Network  Forum  ("INF")  has  filed 
written  notifications  simultaneously 
with  the  Attorney  General  and  the 
Federal  Trade  Commission  disclosing 
(1)  the  identities  of  the  parties  and  (2) 
the  nature  and  objectives  of  the  venture. 
The  notifications  were  filed  for  the 
purpose  of  invoking  the  Act's  provisions 
limiting  the  recovery  of  antitrust 
plaintiffs  to  actual  damages  under 
specified  circvunstances.  Pursuant  to 
§  6(b)  of  the  Act,  the  identities  of  the 
parties  are:  Acorn  Communications. 
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Boston,  MA;  AG  Communications 
Systems.  Phoenix.  AZ;  Ameritech 
Corporation.  Chicago.  DL.  AT&T 
Corporation.  Basking  Ridge.  NJ;  Axion. 
Irving.  TX;  Bellcore,  Morristom.  NJ; 
Boston  Technology,  Inc.,  Wakefield. 
MA;  Dialogic  Corporation,  Parsippany. 
NJ;  Ericsson.  Inc.,  Richardson.  TX;  GTE 
Southwest  Incorporated.  Irving.  TX; 
Hewlett-Packard  Company.  Cupertino. 
CA;  Illuminet.  Overland  Park,  KS; 
Lucent  Technologies,  Inc.,  Naperville, 
IL;  Metapath  Corporation.  Recunond. 
WA;  Microcell  Labs  Inc.  Montreal. 
Quebec.  CANADA;  Motorola.  Inc.. 
Arlington  Heights.  IL;  Natural 
Microsystems  Corporation,  Natick.  MA; 
Tandem  Computers,  Piano,  TX; 
Telecommunications  Systems,  Inc.. 
AnnapoUs.  MD;  Technical  Marketing 
Services,  St.  Petersburg,  FL;  Trillium 
Digital  Systems.  Inc.,  Los  Angeles,  CA; 
and  Versant  Object  Technology,  Menlo 
Park,  CA. 

INF's  area  of  planned  activity  is  to  act 
as  an  open  international  industry  forum 
to  address  interoperability  and 
management  issues  relative  to 
Intelligent  Networks  (IN).  INF  will 
facilitate  the  continued  growth, 
acceptance  and  implementation  of  IN 
technology  and  applications,  based  on 
national  and  international  standards. 

Membership  in  INF  remains  open  and 
information  regarding  participation  may 
be  obtained  from  Cathy  Horn,  INF, 
11312  LBJ  Freeway  #600-1114.  I>allas. 
TX  75238. 

Constance  K.  Robinson. 
Director  (^Operations,  Antitrust  Division. 
IFR  Doc.  96-31464  Filed  12-10-96;  8:45  am] 

MJJNQ  CODE  4410-1 1-M 


Notice  Pursuant  to  the  National 
Cooperative  Research  and  Production 
Act  of  1993;  PNGV  Electrochemical 
Energy  Storage  Technical  Team 

Notice  is  hereby  given  that,  on 
October  30. 1996.  pursuant  to  Section 
6(a)  of  the  National  Cooperative 
Research  and  Production  Act  of  1993, 
15  U.S.C.  §4301  etseq.  ("the  Act"). 
General  Motors  Corporation  filed 
notifications  simultaneously  with  the 
Attorney  General  and  the  Federal  Trade 
Commission  disclosing  (1)  the  identities 
of  the  parties  to  and  (2)  the  nat\ue  and 
objectives  of  a  research  and 
development  venture.  The  notifications" 
were  filed  for  the  purpose  of  invoking 
the  Act's  provisions  limiting  the 
recovery  of  antitrust  plaintiffs  to  actual 
damages  imder  the  specified 
circumstances.  Pursuant  to  Section  6(b) 
of  the  Act,  the  identities  of  the  parties 
are  General  Motors  Corporation,  Detroit. 
MI;  Chrysler  Corporation,  Auburn  Hills. 


MI;  and  Ford  Motor  Company. 
Dearborn,  MI. 

The  parties  have  established  an 
Electrochemical  Energy  Storage 
Technical  Team  to  conduct 'join 
research  aimed  at  developing  and 
demonstrating  the  viability  of 
Ughtweight,  compact,  high  power 
energy  storage  devices,  capable  of 
storing  and  releasing  energy  at  high 
power  levels  at  very  high  levels  of 
efficiency  in  automotive  appUcations. 
The  research  and  development  activities 
of  this  group  involve  efforts  to  reduce 
the  weight  and  cost  of  high  power 
electrochemical  batteries  while 
improving  their  power,  performance, 
efficiency,  durabihty  and  cycle  life  as 
well  as  pursuing  material  advancements 
which  will  be  required  to  improve  the 
specific  energy  and  reduce  the  cost  of 
ultra  capacitors,  while  not  adversely 
affecting  their  high  power  capability, 
efficiency  or  cyck  life.  The  results  of 
this  effort  will  support  the  Partnerehip 
for  a  New  Generation  of  Vehicles 
(PNGV)  and  allow  each  party  to  better 
serve  its  customers  around  the  world. 
PNGV  is  the  joint  effort  of  the  Federal 
Government  and  the  U.S.  auto  industry 
to  develop  affordable,  fuel-efficient, 
low-emission  automobiles  that  meet 
today's  performance  standards.  To  meet 
these  objectives,  the  parties  will  collect, 
exchange  and  analyze  research 
information,  interact  with  government, 
auto  industry  and  other  entities 
interested  in  this  area  and  perform  other 
acts  allowed  by  the  Act  that  would 
advance  these  goals. 

Contact:  Steven  J.  Cemak,  General 
Motors  Corporation  Legal  Staff,  3031 
West  Grand  Boulevard.  P.O.  Box  33122, 
M.C.  482-207-700.  Detroit.  MI  48232. 
(313)  974-7735. 
Constance  K.  Robinson, 
Director  of  Operations,  Antitrust  Division. 
(PR  Doc.  96-31465  Filed  12-10-96;  8:45  am] 

■UMQ  CODE  4410-01-M 


■  Notice  Pursuant  to  the  National 
Cooperative  Research  and  Production 
Act  of  1993— The  Salutation 
Consortium 

Notice  is  hereby  given  that,  on 
October  15. 1996.  pursuant  to  §  6(a)  of 
the  National  Cooperative  Research  and 
Production  Act  of  1993,  15  U.S.C. 
§4301  et  seq.  ("the  Act"),  the  Salutation 
Consortium  has  filed  written 
notifications  simultaneously  with  the 
Attorney  General  and  the  Federal  Trade 
Commission  disclosing  changes  in  its 
membership.  The  notifications  were 
filed  for  the  purpose  of  extending  the 
Act's  provisions  limiting  the  recovery  of 
antitrust  plaintiffs  to  actual  damages 


under  specified  circumstances. 
Specifically,  the  changes  are  as  follows: 
Iwatsu  Electric  Co.,  Ltd..  Tokyo.  JAPAN 
has  been  added  to  the  vmture. 

No  other  changes  have  been  made  in 
the  membership  or  the  planned  activity 
of  the  joint  venture.  Membership  in  the 
venture  remains  open  and  the 
Consortium  intends  to  file  additional 
written  notifications  disclosing  all 
changes  in  membership. 

On  March  30. 1995.  the  Salutation 
Consortium,  under  the  name 
SmartOffice  Industry  Consortium,  filed 
its  original  notification  pursuant  to 
§  6(a)  of  the  Act.  The  Department  of 
Justice  published  a  notice  in  the  Federal 
Register  pursuant  to  §  6(b)  of  the  Act  on 
June  27, 1995  (60  FR  33233).  The  last 
notification  was  filed  on  July  19, 1996. 
The  Department  of  Justice  published  a 
notice  in  the  Federal  Register  on 
September  17, 1996  (61  FR  48983). 
Constance  K.  Robinson. 
Director  of  Operations,  Antitrust  Division. 
[FR  Doc.  96-31463  Filed  12-10-96;  8:45  am) 
■axMQ  COM  4410-11-M 


DEPARTMENT  OF  LABOR 

Office  of  the  Secretary 

Submission  for  OMB  Review; 
Comment  Reqtiest 

December  5, 1996.     ^ 

The  Department  of  Labor  (DOL)  has 
submitted  the  following  public 
information  collection  requests  (ICRs)  to 
the  Office  of  Management  and  Budget 
(OMB)  for  review  and  approval  in 
accordance  with  the  Paperwork 
Reduction  Act  of  1995  (Pub.  L.  104-13. 
44  U.S.C.  Chapter  35).  A  copy  of  each 
individual  ICR.  with  applicable 
supporting  documentation,  may  be 
obtained  by  calling  the  Department  of 
Labor  Acting  Departmental  Clearance 
Officer,  Theresa  M.  O'Malley  ((202) 
219-5095).  Individuals  who  use  a 
telecommunications  device  for  the  deaf 
CITY/TDD)  may  call  (202)  219-4720 
between  1:00  p.m.  and  4:00  p.m.  Eastern 
time,  Monday  through  Friday. 

Comments  shouldbe  sent  to  Office  of 
Information  and  Regulatory  Affairs. 
Attii:  OMB  Desk  Officer  for  ELS,  DM. 
ESA,  ETA.  MSHA,  OSHA.  PWBA,  or 
VETS.  Office  of  Management  and 
Budget.  Room  10235.  Washinrton,  DC 
20503)  ((202)  395-7316),  within  30  days 
from  the  date  of  this  pubUcation  in  the 
Federal  Register. 

The  OMB  is  particularly  interested  in 
comments  which: 

•  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
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functions  of  the  agency,  including 
whether  the  infonnation  will  have 
practical  utility; 

•  Evaluate  the  accxiracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assimiptions  used; 

•  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

•  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g.,  permitting  electronic  submission  of 
responses. 

Agency:  Employment  and  lining 
Administration . 

Title:  ETA  Summaries  of  the 
Unemployment  Insurance  Trust  Fund 
Activities. 

OMB  Number:  1205-0154. 

Agency  Number:  ETA  2112,  8401. 
8403. 8405.  8413,  8414. 

Frequency:  Monthly. 

Affected  Public:  State.  Local  or  Tribal 
Government. 

Number  of  Respondents:  ETA  2112, 
8401.  8405.  8413.  8414=53  ETA 
8403=^18. 

Estimated  Time  Per  Respondent:  30 
minutes. 

Total  Burden  Hours:  1 ,698. 

Total  Annualized  capital/ startup 
costs:  0. 

Total  annual  costs  (operating/ 
maintaining  systems  or  purchasing 
services):  0. 

Description:  The  ETA  report  8403 
monitors  Reed  Act  funds.  The  ETA 
reports  2112.  8401,  8405,  8413  and  8414 
are  used  to  monitor  Unemployment 
Trust  Fund  cash  flow,  disbursement, 
measure  cash  management  performance 
and  to  regulate  balances  pertaining  to 
imemployment  benefits  paid  from 
Federal  sources.  These  activities  are 
coordinated  from  State  government 
accounting  systems. 

Agency:  Employment  and  Training 
Administration. 

Title:  Unemployment  Compensation 
for  Ex-Servicepersons  (UCX)  Handbo<^ 

OMB  Number:  1205-0176. 

Agency  Number:  ETA  841,  842. 

Frequency:  One-time. 

Affected  Public:  State,  Local  or  Tribal 
Government. 

Number  of  Respondents:  ETA 
841=138,573;  EETA  843=6,929. 

Estimated  Time  Per  Respondent: 
ETA=1.5  minutes;  ETA  843=1  minute. 

Total  Burden  Hours:  3,579. 

Total  Annualized  capital/startup 
costs:  0. 


Total  annual  costs  (operating/ 
maintaining  systems  ot  purchasing 
services):  0. 

Description:  Federal  Law  5  U.S.C. 
8521  et  seq.  Provides  unemployment 
insurance  protection,  to  former 
members  of  the  Aimed  Forces  (ex-  ■/    :, 
servicepersons)  and  is  referred  to  in 
abbreviated  forms  as  "UCX."  The  forms 
in  Chapter  V  through  VIII  of  the  UCX 
Handbook  are  used  in  connection  with 
the  provisions  of  this  benefit  assistance. 

Agency:  Employment  Standards 
Administration. 

Title:  Agreement  and  Undertaking. 

OMB  Number:  1215-0034. 

/ige/icy  Number:  OWCP-1.    •   — ••  -» 

Frequency:  On  occasion. 

Affected  Public:  Business  or  other  for- 
profit.  .  .  /..a' 

Number  of  Respondents:  300. 

Estimated  time  Per  Respondent:  15 
minutes.  ^ «''.'. 

Total  Burden  Hours:  75. 

Total  Aimualized  capital/startap 
costs:  0. 

Total  annual  costs  (operating/         '"' 
maintaining  systems  or  purchasing 
services):  $105.00. 

Description:  The  OCWP-1  form  is 
executed  by  the  self-insurer  who  agrees 
to  abide  by  the  Department's  rules  and 
authorizes  the  Secretary,  in  the  event  of 
default,  to  file  suit  to  secure  payment 
from  a  bond  imderwriter  or  in  the  case 
of  a  Federal  Reserve  account,  to  sell  the 
seciuities  for  the  same  purpose.  A 
company  cannot  be  authorized  to  self- 
insure  until  this  requirement  is  met. 
Regulations  establishing  this 
requirement  are  at  20  CFR  726.110  for 
Coal  Mine/Black  Lung  and  20  CFR 
703.304  for  Longshore. 

Agency:  Employment  Standards 
Administration. 

Title:  Request  to  be  Selected  Payee. 

OMB  Number;  1215-0166. 

Agency  Number:  CM-910.     "         "    • 

Frequency:  One-time. 

Affected  Public:  Individuals  or 
households;  Business  or  other  for-profit; 
Not-for-profit  institutions. 

Number  of  Respondents:  600.      "  * 

Estimated  time  Per  Respondeat:  20 
minutes. 

Total  Burden  Hours:  200. 

Total  Annualized  capital/startup 
costs:  0. 

Total  annual  costs  (operating/ 
maintaining  systems  or  purchasing 
services):  $210.00. 

Description:  The  CM-910  form  is 
completed  by  representative  payee 
applicants,  who  are  responsible  for  the 
care  of  Black  Lung  beneficiaries.  The 
payee  applicant  completes  the  form  and 
mails  it  for  evaluation  to  the  district 
office  that  has  jurisdiction  over  the 


beneficiary's  claim  file.  The  collection 

of  this  information  is  required  under  20 

CFR  725.504-513. 

TheraM  M.  0'Mall«y, 

Acting  Departmental  Qeamnce  Officer. 

(PR  Doc.  96-31475  Filed  12-10-96;  8:45  am) 

MJJNO  COOE  «610-r7-M;  4S1»-30-M 


Labor  Advisory  Committee  for  Trade 
Negotiations  and  Trade  Policy; 
Meeting  Notice 

Pursuant  to  the  provisions  of  the 
Federal  Advisory  Committee  Act  (Pub. 
L.  92-463  as  amended),  notice  is  hereby 
given  of  a  meeting  of  the  Steermg 
Subcommittee  of  the  Labor  Advisory 
Committee  for  Trade  Negotiations  and 
Trade  PoUcy. 

Date,  time  and  place:  December  18, 1996, 
10:00  a.m.-12:00  noon;  U.S.  Department  of 
Labor.  Room  S-1011,  200  Constitution  Ave., 
NW,  Washington,  D.C  20210. 

Purpose:  The  meeting  will  include  a 
review  and  discussion  of  current  issues 
which  influence  U.S.  trade  policy.  Potential 
U.S.  negotiating  objectives  and  bargaining 
positions  in  current  and  anticipated  trade 
negotiations  will  be  discussed.  Pursuant  to 
section  9(B)  of  the  Government  in  the 
Sunshine  Act,  5  U.S.C.  552b(c)(9)(B)  it  has 
been  determined  that  the 'meeting  will  be 
concerned  with  matters  the  disclosure  of 
which  would  seriously  compromise  the 
Government's  negotiating  objectives  or 
bargaining  positions.  Accordingly,  the 
meeting  will  be  closed  to  the  public. 

FOR  FURTHER  INFORMATION  CONTACT: 
Jorge  Perez-Lopez,  Director,  Office  of 
International  Economics  Affairs.  Phone: 
(202) 219-7597. 

Signed  at  Washington,  D.C.  this  25th  day 
of  November. 
Andrew  J.  Samet, 

Acting  Deputy  Under  Secretary,  International 
Affairs. 

(PR  Doc.  96-31476  Piled  12-10-96;  8:45  am) 
■ILLMO  COOe  4S10-2S-M 


Bureau  of  Lat>or  Statistics 

Proposed  Collection;  Comment 
Request 

action:  Notice. 

SUMMARY:  The  Department  of  Labor,  as 
part  of  its  continuing  effort  to  reduce 
paperwork  and  respondent  burden, 
conducts  a  pre-clearance  consultation 
program  to  provide  the  general  public 
and  Federal  agencies  with  an 
opportunity  to  comment  on  proposed 
and/or  continuing  collections  of 
information  in  accordance  with  the 
Paperwork  Reduction  Act  of  1995 
(PRA95)  (44  U.S.C.  3506(c)(2)(A)).  This 
program  helps  to  ensure  that  requested 
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data  can  be  provided  in  the  desired 
format,  reporting  burden  (time  and 
financial  resources)  is  minimized, 
collection  instruments  are  clearly 
understood,  and  the  impact  of  collection 
requirements  on  respondents  can  be 
assessed  properly.  Currently,  the  Bureau 
of  Labor  Statistics  (BLS)  is  solioiting 
comments  concerning  the  proposed  new 
collection  of  "COMP2000."  A  copy  of 
the  proposed  information  collection 
request  (ICR)  can  be  obtained  by 
contacting  the  individual  listed  below 
in  the  addressee  section  of  this  notices. 
DATES:  Written  conmients  must  be 
submitted  to  the  office  listed  in  the 
addressee  section  below  on  or  before 
February  10, 1997.  BLS  is  particularly 
interested  in  comments  which  help  the 
agency  to: 

•  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility; 

•  Evaluate  tne  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  Assumptions  used; 

Enhance  the  quality;  utility  of  the 
information  to  be  collected;  and 

•  Minimize  the  burden  of  the 
collection  of  information  on  those  who 


are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g.,  permitting  electronic  submissions 
of  responses. 

ADDRESSES:  Send  comments  to  Karin  G. 
Kurz,  BLS  Clearance  Officer,  Division  of 
Management  Systems,  Bureau  of  Labor 
Statistics,  Room  3255,  2  Massachusetts 
Avenue,  N.E.,  Washington,  D.C.  20212. 
Ms.  Kurz  can  be  reached  on  (202)  606- 
7628  (this  is  not  a  toll  free  niunber). 

SUPPLEMENTARY  INFORMATION: 

L  Background 

The  COMP2000  survey,  when  fully  in 
place,  will  allow  the  statistical  series 
now  generated  by  three  separate  BLS 
compensation  programs  to  be  jointly 
produced.  These  programs  are  the 
Occupational  Compensation  Survey 
Program  (OCSP),  Employment  Cost 
Index  (EQ),  and  Employee  Benefits 
Survey  (EBS).  Data  of  these  types  are 
critical  for  setting  Federal  white-collar 
salaries,  determining  monetary  policy 
(as  a  Principal  Economic  Indicator),  and 
providing  data  for  compensation 
administrators  and  researchers  in  the 
private  sector.  By  uniting  the  collection 
of  these  surveys,  BLS  intends  to 
decrease  the  cost  of  gathering  and 


processing  these  statistics,  improve  the 
quality  of  the  data,  and  reduce  the 
burden  on  respondents. 

n.  Current  Actioiu 

The  transition  to  a  jointly  collected 
and  processed  survey  began  in  October 
of  1996  with  the  replacement  of  the 
current  OCSP  wage  levels  data  with 
those  from  the  COMP2000  program.  BLS 
began  collecting  a  new,  area-based 
sample  to  collect  wage  levels.  A  new 
way  of  identifying  and  classifying 
occupations  in  establishments  was  also 
implemented.  Area  and  national 
bulletins  replacing  the  OCSP 
publications  will  be  produced  beginning 
in  1997. 

Beginning  in  1998,  the  CDMP  2000 
survey  will  include  the  collection  of 
benefits.  This  collection  will  include 
information  on  the  cost,  provisions,  and 
availability  of  the  major  types  of 
employee  benefits.  This  information 
will  be  integrated  with  the  wage 
information  to  tabulate  the  total 
employer  cost  of  compensation. 

Data  virill  be  updated  on  either  an 
annual  or  quarterly  basis.  The  updates 
will  allow  for  production  of  data  on 
change  in  earnings  and  total 
compensation  over  time. 

Type  of  Review:  New  collection. 

Agency:  Bureau  of  Labor  Statistics. 

Title:  COMP2000. 
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Total  Burden  Cost  (capital/startup): 
SO. 

Total  Burden  Cost  (operating/ 
maintenance):  $0. 

£omments  submitted  in  response  to 
this  notice  will  be  summarized  and/or 
included  in  the  request  for  Office  of 
Management  and  Budget  approval  of  the 
infonnation  collection  request;  they  also 
will  become  a  matter  of  pubUc  record. 

Signed  at  Washington,  D.C,  this  5th  day  of 
December,  1996. 
W.  Stuart  Rust.  |r.. 
Acting  Chief,  Division  of  Management 
Systems,  Bureau  of  Latx)r  Statistics. 
|FR  Doc.  96-31474  Filed  12-10-96;  8:45  am] . 

BILLMQ  CODE  4S10-t4-M 


UBRARY  OF  CONGRESS 

Copyright  Office 

[Dockat  No.  90-4  CARP  DPRA] 


Digital  Phonorecord  Delivery  Rate 
Adjustment  Proceeding 

AGENCY:  Copyright  Office,  Library  of 

Congress. 

ACTION:  Notice  of  precontroversy 

discovery  schedule. 

SUMMARY:  The  Library  of  Congress  is 
announcing  a  new  precontroversy 
discovery  period  for  determining 
reasonable  rates  and  terms  for  digital 
transmissions  that  constitute  a  digital 
phonorecord  delivery.  The  Library  is 
also  estabUshing  new  dates  for  the  filing 
of  petitions  to  convene  a  Copyright 
Arbitration  Royalty  Panel  (CARP)  and 
Notices  of  Intent  to  Participate.  This 
action  is  intended  to  give  all  interested 
parties  additional  time  to  negotiate . 
voluntary  agreements. 
DATES:  Petitions  to  convene  a  CARP  to 
determine  the  terms  and  rates  for  digital 
phonorecord  deliveries  must  be  filed  by 
March  3, 1997.  Notices  of  Intent  to 
Participate  must  be  filed  by  March  17, 
1997. 

ADDRESSES:  Petitions  to  convene  a 
CARP  and  Notices  of  Intent  to 
Participate,  when  sent  by  mail,  should 
be  addressed  to:  Copyright  Arbitration 
Royahy  Panel  (CARP),  P.O.  Box  70977. 
Southwest  Station,  Washington,  DC 
20024.  If  hand  delivered,  they  should  be 
brought  to:  Office  of  the  General 
Coimsel,  Copyright  Office,  James 
Madison  Memorial  Building,  Room  LM- 
407,  First  and  Independence  Avenues, 
SE,  Washington,  DC. 
FOR  FURTHER  INFORMATKM  CONTACT: 
William  Roberts,  Senior  Attorney  for 
Compulsory  Licenses,  or  Tanya 
Sandbros,  Attorney  Advisor,  Copyright 
Arbitration  Royalty  Panels,  P.O.  Box 


70977,  Southwest  Station.  Washington, 
DC  20024.  Telephone:  (202)  707-8380. 

SUPPLEMENTARY  INFORMATION: 

Background 

On  November  1. 1995.  Congress     — 
passed  the  Digital  Performance  Right  in 
Sound  Recordings  Act  of  1995  ("Digital 
Performance  Act").  PubUc  Law  No.  104- 
39. 109  Stat.  336.  Among  other  things, 
it  confirms  and  clarifies  that  the  scope 
of  the  compulsory  license  to  make  and 
distribute  phonorecords  of  nondramatic 
musical  compositions  includes  the  right 
to  distribute  or  authorize  distribution  by 
means  of  a  digital  transmission  which 
constitutes  a  "digital  phonorecord 
delivery."  17  U.S.C.  115(c)(3)(A).  A 
"digital  phonorecord  delivery"  is 
defined  as  each  individual  deUvery  of  a 
phonorecord  by  digital  transmission  of 
a  sound  recording  which  results  in  a 
specifically  identifiable  reproduction  by 
or  for  any  transmission  recipient 
*  *  *."  17  U.S.C.  115(d). 

The  Digital  Performance  Act 
"estabhshed  that  the  rate  for  all  digital 
phonorecord  deUveries  made  or 
authorized  imder  a  co&pulsory  Ucense 
on  or  before  December  31, 1997,  is  the 
same  rate  in  affect  for  the  making  and 
distribution  of  physical  phonorecords. 
17  U.S.C.  115(c)(3)(A)(i).  For  digital 
phonorecord  deliveries  made  or 
authorized  after  December  31, 1997,  the 
Digital  Performance  Act  established  a 
process  that  may  take  two-steps  for 
determining  the  terms  and  rates.  17 
U.S.C.  115(c)(3)(A)(ii).  The  first  step  in 
the  process  is  a  voluntary  negotiation 
period  initiated  by  the  Librarian  of 
Congress  to  enable  copyright  owners 
and  users  of  the  section  115  digital 
phonorecord  delivery  license  to 
negotiate  the  terms  and  rates  of  the 
license.  The  Librarian  initiated  this 
period  on  July  17, 1996.  and  directed  it 
to  end  on  tiecember  31, 1996.  61  FR 
37213  (July  17,  1996). 

The  second  step  of  the  process  is  the 
convening  of  a  CARP  to  determine 
reasonable  terms  and  rates  for  digital 
phonorecord  deliveries  for  parties  not 
subject  to  a  negotiated  agreement.  In  the 
July  17,  1996,  Federal  Register  notice, 
the  Library  stated  that  CARP 
proceedings  would  begin,  in  accordance 
writh  the  rules  of  37  CFR  part  251,  on 
January  31, 1997.  61  FR  37214.  The 
Library  also  directed  those  parties  not 
subject  to  a  negotiated  agreement  to  file 
their  petitions  to  convene  a  CARP,  as 
required  by  17  U.S.C.  115(c)(3)(D),  by 
January  10,^1997.  and  their  Notices  of 
Intent  to  Participate  in  CARP 
proceedings  by  January  17, 1997.  Id.  In 
addition,  the  Library  directed  interested 
parties  to  comment  by  November  8. 


1996.  on  the  possibility  of  consolidating 
the  CARP  proceeding  to  determine 
terms  and  rates  for  digital  phonorecord 
deUveries  with  the  proceeding  to  adjust 
the  mechanical  royahy  rate  for  the 
making  and  distributing  of  physical 
phonorecords.  61  FR  37215. 

Petition  To  Vacate 

On  November  8, 1996,  the  Library 
received  a  joint  motion  fit)m  the 
Recording  Industry  Association  of 
America,  the  National  Music  PubUshers' 
Association,  Inc.,  and  The  Harry  Fox 
Agency,  Inc.  (collectively,  "the  Parties") 
to  vacate  the  scheduled  dates  appearing 
in  the  July  17, 1996,  Federal  Re^ster 
notice  for  convening  a  CARP.  The 
Parties  submit  that  they  are  in 
continuous  negotiations  to  reach  a 
private  agreement  as  to  the  terms  and 
rates  for  digital  phonorecord  dehveries, 
and  that  the  Library's  announced 
schedule  for  CARP  proceedings  will 
prematurely  terminate  these 
negotiations  and  eliminate  the 
likelihood  that  a  private  agreement  will 
be  reached.  The  Parties  request  an 
extension  of  the  negotiation  period  until 
April  1,  1997,  at  which  point  they  will 
inform  the  Library  if  they  need 
additional  time. 

In  support  of  their  request,  the  Parties 
submit  that  a  CARP  proceeding  to  set 
terms  and  rates  for  digital  phonorecord 
deliveries,  if  required,  need  not  be 
completed  in  calendar  year  1997. 
Despite  the  fact  that  the  current  rates  for 
digital  phonorecord  dehveries  expire  on 
December  31, 1997,  the  Parties  submit 
that  any  rates  and  terms  estabUshed 
through  a  CARP  proceeding,  po  matter 
when  it  is  completed,  will  be  effective 
beginning  January  1. 1998. 17  U.S.C. 
115(c)(3)(D).  As  a  result,  the  Parties 
assert  that  no  party  will  be  prejudiced 
by  vacating  the  current  schedule  md 
allowing  the  current  negotiations  to 
continue  until  completed. 

In  addition  to  their  request  to  vacate 
the  CARP  schedule,  the  Parties  oppose 
at  this  time  the  consoUdation  of  the 
digital  phonorecord  delivery  CARP 
proceeding  with  the  CARP  proceeding 
for  adjusting  the  mechanical  royalty  rate 
for  physical  phonorecords.  Should 
negotiations  for  a  digital  phonorecord 
delivery  agreement  fail,  the  Parties  will 
notify  the  Library  at  that  time-as  to  their 
views  on  consolidation. 

New  Precontroversy  Discovery 
Schedule 

The  Library  is  announcing  a  new  and 
complete  precontroversy  discovery 
schedule  for  a  CARP  proceeding  to 
establish  the  terms  and  rates  for  the 
section  115  license  for  digital 
phonorecord  deUveries  for  parties  not 
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subject  to  a  negotiated  agreement.  The 
Library  is  creating  a  new  schedule  to 
provide  all  intereste^l  parties  with 
additional  time  to  negotiate,  siibject  to 
the  following  comments. 

As  the  Parties  correctly  observed  in 
their  joint  motion,  the  Library  set  the 
original  schedule  for  CARP  proceedings 
based  on  the  termination  of  the  current 
rates  for  digital  phonorecord  deliveries 
on  December  31, 1997.  61  FR  37214 
("Should  negotiations  fail  and  the 
Librarian  be  petitioned  to  convene  a 
CARP,  written  direct  cases  would liave 
to  be  filed  by  January  31, 1997,  if  the 
precontroversy  period  (three  months), 
the  arbitration  proceeding  (six  months) 
and  the  Librarian's  review  of  the  CARP's 
decision  (two  months)  is  to  conclude  by 
December  31, 1997.  Otherwise,  there 
will  be  a  lapse  in  time  when  no  rates 
apply  to  digital  phonorecord 
deliveries.").  The  Parties  submit  that 
there  will  not  be  any  lapse  because  17 
U.S.C.  115(c)(3)(D)  provides  that  terms 
and  rates  determined  through  a  CARP 
proceeding  are  effective  on  January  1, 
1998,  no  matter  when  adopted.  As  a 
result,  the  Parties  view  a  CARP 
proceeding  as  an  open-ended  process,  in 
that  it  could  take  place  in  1998, 1999, 
or  any  subsequent  year  with  a 
retroactive  application  to  January  1, 
1998. 

The  Library  does  not  share  the  Parties' 
view  that  the  first  CARP  proceeding  to 
set  terms  and  rates  for  digital 
phonorecord  deliveries  is  so  open- 
ended.  Congress  did  intend  that  the 
parties  have  a  sufficient  period  of  time 
to  negotiate  volimtary  agreements,  141 
Cong.  Rec.  Si  1,945,  Si  1,958  (daily  ed. 
August  8, 1995),  but  there  is  no 
indication  that  the  period  was  to  be 
indefinite.  The  statute  is  clear  that 
subsequent  CARP  proceedings  to  adjust 
terms  and  rates  for  digital  phonorecord 
deliveries  must  be  "repeated  and 
concluded  *  *  *  in  each  fifth  calendar 
year  after  1997".  17  U.S.C.  115(c)(3)(F). 
The  statute  is  silent  as  to  how  long  the 
1997  CARP  proceeding  is  to  take,  but  it 
is  reasonable  to  conclude  from  the 
language  of  section  115(c)(3)(F)  that 
Congress  did  not  intend  the  initiation 
and  conclusion  of  the  CARP  proceeding 
to  take  place  much  after  the  current 
rates  expire  on  December  31, 1997, 
notwithstanding  that  new  terms  and 
rates  are  effective  on  January  1, 1998. 

The  Library  has  btilanced  its 
interpretation  of  what  Congress  desired 
for  the  first  CARP  proceeding  for  digital 
phonorecord  deliveries  with  the  interest 
of  promoting  volimtary  agreements  and, 
is  therefore,  annoimcing  a  new 
schedule.  The  Library  is  doing  this  in  no 
small-part  because  of  the  representation 
of  the  Parties  that  a  voluntary  agreement 


is  in  the  offing.  However,  the  Parties, 
and  any  others  who  file  a  Notice  of 
Intent  to  Participate  in  the  CARP 
proceeding,  are  put  on  notice  that  this 
is  the  last  time  the  Library  will  be  able 
to  alter  the  schedule  for  this  proceeding. 
The  schedule  described  below  gives  all 
parties  almost  one  year  to  negotiate 
volimtary  agreements,  a  decidedly 
longer  {)eriod  of  time  than  Congress  has 
established  for  future  digital 
phonorecord  delivery  proceedings. 

The  following  is  the  procedural 
schedule  for  the  digital  phonorecord 
delivery  CARP  proceeding,  including 
the  filing  deadlines  for  Notices  of  Intent 
to  Participate,  additional  comments  on 
the  advisability  of  consolidating  the 
digital  phonorecord  delivery  proceeding 
with  the  proceeding  for  adjustment  of 
the  mechanical  royalty  rata  for  physical 
phonorecords,  and  the  deadline  for 
filing  petitions  to  initiate  a  CARP 
proceeding  for  digital  phonorecord 
delivery  transmissions. 


Action 

DeadKne 

PetitiiMis  to  Initiate 

March  3.  1997. 

CARP  Proceeding  to 

Establish  Terms  and 

Rates  for  Digital  Pho- 

•. ,'  - 

norecord  Deliveries. 

htotices  of  Intent  to 

March  17,  1997. 

Participate. 

Comments  on  Consob- 

March  17. 1997. 

dation  of  Digital  Pho- 

, 

norecord  Delivery 

CARP  Proceeding 

• 

With  CARP  Proceed- 

'^          '     >'        -' 

ing  for  Physical 

:" 

Phonorecords. 

Filing  of  Written  Direct 

April  1.  1997. 

Cases. 

Requests  for  Underly- 

April 8,  1997. 

ing  Documents  to 

.  .                              '^ 

Written  Direct  Cases. 

■' 

Responses  to  Re- 

April 14.  1997. 

quests  for  Underlying 

X 

Documents. 

Completion  of  Docu- 

April 18.  1997. 

ment  Production. 

Follow-Up  Request  for 

April  23. 1997. 

Underlying  Docu- 

ments. 

Responses  to  FolJow- 

April  30, 1997. 

up  Requests. 

Motions  Related  to 

May  5. 1997. 

Document  Produc- 

tion. 

Production  of  Docu- 

htey 12.  1997. 

ments  in  Response 

to  Follow-Up  Re- 

quests. 

All  Other  Motions,  Peti- 

May 15,  1997. 

tions  and  Ot)iections. 

Initiate  CARP  .._ 

June  23,  1997. 

The  precontroversy  discovery  period, 
as  specified  by  37  CFR  251.45(b),  begins 
on  April  1,  1997,  with  the  filing  of 
written  direct  cases  by  each  party.  Each 
party  in  this  proceeding  who  has  filed 


a  Notice  of  Intent  to  Participate  must  file 
a  written  direct  case  on  the  date 
prescribed  above.  Failure  to  submit  a 
timely  filed  written  direct  case  will    . 
result  in  dismissal  of  that  party's  case. 
Parties  must  comply  with  the  form  and 
content  of  written  direct  cases  as 
prescribed  in  §  251.43.  Each  party  to  the 
proceeding  must  deliver  a  complete 
copy  of  its  written  direct  case  to  each.of 
the  other  parties  to  the  proceeding,  as 
well  as  file  a  completecopy  with  the 
Copyright  Office  by  close  of  business  on 
April  1, 1997.  the  first  day  of  the  45-day 
period. 

After  the  filing  of  the  written  direct 
cases,  document  production  will 
proceed  according  to  the  above- 
described  schedule.  Each  party  may 
request  underlying  documents  related  to 
each  of  the  other  parties'  written  direct 
cases  by  April  8, 1997,  and  responses  to 
those  requests  are  due  by  April  14, 
1997.  Documents  which  are  produced  as 
a  result  of  the  requests  must  be 
exchanged  by  April  18, 1996,  It  is 
important  to  note  that  all  initial 
document  requests  must  be  made  by  the 
April  8, 1997,  deadline.  Thus,  for 
example,  if  one  party  asserts  facts  that 
expressly  rely  on  the  results  of  a 
particular  study  that  was  not  included 
in  the  written  direct  case,  another  party 
desiring  production  of  that  study  must 
make  its  request  by  April  8;  otherwise, 
the  party  is  not  entitled  to  production  of 
the  study. 

The  precontroversy  discovery 
schedule  also  establishes  deadlines  for 
follow-up  discovery  requests.  Follow-up 
requests  are  due  by  April  23. 1997.  and 
responses  to  those  requests  are  due  by 
April  30,  1997.  Any  docimientation 
produced  as  a  result  of  a  follow-up 
request  must  be  exchanged  by  May  12, 
1997.  An  example  of  a  follow-up  request 
would  be  as  follows.  In  the  above 
example,  one  party  expressly  relies  on 
the  results  of  a  particular  study  which 
is  not  included  in  its  written  direct  case. 
As  noted  above,  a  party  desiring 
production  of  that  study  or  survey  must 
make  its  request  by  April  8, 1997.  If, 
after  receiving  a  copy  of  the  study,  the 
reviewing  party  determines  that  the 
study  heavily  reUes  on  the  results  of  a 
statistical  survey,  it  would  be 
appropriate  for  that  party  to  make  a 
follow-up  request  for  production  of  the   ' 
statistical  survey  by  the  April  23. 1997.  ' 
deadline.  Again,  failure  to  make  a 
timely  follow-up  request  would  waive 
that  party's  right  to  request  production 
of  the  survey. 

In  addition  to  the  deadlines  for 
document  requests  and  production, 
there  are  two  deadlines  for  the  filing  of 
precontroversy  motions.  Motions  related 
to  document  production  must  be  filed 
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by  May  5, 1997.  Typically,  these 
motions  are  motions  to  compel 
production  of  requested  documents  for 
failure  to  produce  them,  but  they  may 
also  be  motions  (br  protective  orders. 
Finally,  all  other  motions,  petitions  and 
objections  must  be  filed  by  May  15, 
1997.  the  final  day  of  the  45-day 
precontroversy  discovery  period.  These 
motions,  petitions,  and  objections 
include,  but  are  not  limited  to, 
objections  to  arbitrators  appearing  on 
the  arbitrator  list  imder  37  CFR  251.4, 
and  petitions  to  dispense  with  formal 
hearings  under  §  251.41(b). 

Due  to  the  strict  time  limitations 
between  the  procedural  steps  of  the 
precontroversy  discovery  schedule,  we 
are  requiring  that  all  discovery  requests 
and  responses  to  such  requests  be 
served  by  hand  or  fax  on  the  party  to 
whom  such  response  or  request  is 
directed.  FiUng  of  requests  and 
responses  with  the  Copyright  Office  is 
not  required. 

Filing  and  service  of  all 
precontroversy  motions,  petitions, 
objections,  oppositions  and  replies  shall 
be  as  follows.  In  order  to  be  considered 
properly  filed  with  the  Librarian  and/or 
Ck>pyri^t  drnce,  all  pleadings  must  be 
broiight  to  the  Copyright  Office  at  the 
following  address  no  later  than  5  p.m. 
of  the  filing  deadline  date:  Office  of  the 
Register  of  Copyrights,  Room  LM— 403, 
James  Madison  Memorial  Building,  101 
Independence  Avenue,  S.E., 
Washington,  DC  20540.  The  form  and 
content  of  all  motions,  petitions, 
objections,  oppositions  and  rephes  filed 
with  the  Office  must  be  in  compliance 
with  §§  251.44(bHe).  As  provided  in 
§  251.45(b),  oppositions  to  any  motions 
or  petitions  must  be  filed  with  the 
Office  no  later  than  seven  business  days 
from  the  date  of  filing  of  such  motion 
or  petition.  Replies  are  due  five  business 
days  itom  the  date  of  filing  of  such 
oppositions.  Service  of  all  motions, 
petitions,  objections,  oppositions  and 
replies  must  be  made  on  counsel  or  the 
parties  by  means  no  slower  than 
overnight  express  mail  on  the  same  day 
the  pleading  is  filed. 

Dated:  December  6, 1996. 
MarilyB  J.  Kratsinger, 

Acting  General  Counsel. 

(FR  Doc.  96-31425  Filed  12-10-96;  8:45  am) 
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INTERNATIONAL  BOUNDARY  AND 
WATER  COMMISSION  NOTICE 

Publication  of  Revised  Project 
Certification  Criteria 

AGENCY:  Border  Environment 
Cooperation  Commission  (BECC). 

ACTION:  Publication  of  revised  project 
certification  criteria. 

SUMMARY:  This  notice  aimounces 
publication  of  the  revised  Project 
Certification  Criteria  document 
approved  by  the  BECC  Board  of 
Directors  on  November  9, 1996. 

FOR  FURTHER  INFORMATION  CONTACT: 

M.R.  Ybarra,  Secretary,  United  States 
Section,  International  Boundary  and 
Water  Commission,  telephone:  (915) 
534-6698;  or  April  Lander,  Program 
Manager — Environment,  Border 
Environment  Cooperation  Commission, 
P.O.  Box  221648,  El  Paso,  Texas  79913, 
telephone:  (011-52-16)  29-23-95;  fax: 
(011-52-16)  29-23-97;  e-mail: 
aIandei^oce£interjuarez.com. 

SUPPLEMENTARY  INFORMATION:  The  U.S. 
Section,  International  Boundary  and 
Water  Commission,  on  behalf  of  the 
Border  Environment  Cooperation 
Commission  (BECC),  announces  that  the 
revised  Project  Certification  Criteria 
were  approved  by  the  BECC  Board  of 
Directors  during  their  November  9, 1996 
Public  Meeting  in  Laredo,  Texas, 
following  an  extensive  public  review 
and  comment  process.  The  changes  in 
this  dociunent  from  its  original 
community-tested  version  reflect  the 
knowledge  gained  bom  a  year's 
operating  experience^  The  Criteria  are 
utilized  by  the  BECC  to  evaluate  and 
certify  environmental  infrastructure 
projects  along  the  U.S./Mexico  border. 
Projects  that  are  certified  by  the  BECC 
qualify  for  financing  consideration  from 
the  North  American  Development  Bank 
(NADBank),  BECC's  sister  institution, 
and  other  funding  sources.  The  Criteria 
were  first  adopted  by  the  BECC  Board  in 
August  1995.  A  matrix  summarizing 
public  comments  received  during  the 
public  review  process  and  the  BECC 
responses  will  be  available  to  the 
public.  Furthermore,  the  revised  Criteria 
and  the  matrix  wiU  be  available  on 
BECC's  Home  Page:  http:// 
cocef.interjuarez.com.  Electronic  and/or 
hard  copies  of  the  document  are 
available  by  request. 

Dated:  December  5. 1996. 
M.R.  Ybarra, 
Secretary.  U.S.IBWC. 
[FR  Doc.  96-31414  Filed  12-10-96;  8:45  am] 

BaXJNOCOOE  471IMO-M 


NATIONAL  LABOR  RELATIONS 
BOARD 

Revision  of  Statemeint  of  Organization 
and  Functions 

AGENCY:  National  Labor  Relations 

Board. 

ACTION:  Notice  of  restructuring  of  El 

Paso  Resident  Office. 

SUMMARY:  The  National  Labor  Relations 
Board  gives  notice  of  its  intent  to 
restructure  the  El  Paso  Resident  office, 
which  services  the  three  counties  in  the 
State  of  Texas  of  Culberson,  El  Paso  and 
Hudspeth,  on  )anuary  31,  1997.  On  this 
date,  the  public  office  space  in  El  Paso 
will  be  eliminated,  but  the  Agency  will 
continue  to  maintain  a  resident  agent,  a 
post  office  box  and  a  telephone  number 
in  El  Paso.  This  restructuring  is  being 
effectuated  in  order  to  meet  the 
objective  of  reducing  governmental 
costs,  improving  administrative 
efficiency  and  streamlining  the 
operations  of  the  Agency.  The  resident 
agent  located  in  El  Paso  will  continue  to 
handle  the  investigation  of  imfair  labor 
practice  charges  and  representation 
petitions  arising  in  that  area.  Combined 
with  a  post  office  box  fra-  filing  charges 
and  petitions  and  related 
correspondence  and  a  local  telephone 
nvunber  to  handle  calls  irom  the  public 
seeking  assistance,  it  is  anticipated  that 
the  restructuring  of  the  El  Paso  Resident 
Office  should  not  adversely  affect  our 
service  to  the  pubhc  in  that  area. 
FOR  FURTHER  INFORMATION  CONTACT: 
John  J.  Toner,  202-273-1940. 

Dated.  December  6, 1996.  Washington,  DC 

By  Direction  of  the  Board: 
National  Labor  Relations  Board 
John  ).  Toner, 
Executive  Secretary. 

[FR  Doc.  96-31459  Filed  12-10-96:  8:45  ami 
WLUNG  COOC  7S45-01-M 


NUCLEAR  REGULATORY 
COMMISSION 

Agency  Information  Collection 
Activities:  Proposed  Collection; 
Comment  Request 

agency:  U.S.  Nuclear  Regulatory 
Commission  (NRC). 

ACTION:  Notice  of  pending  NRC  action  to 
submit  an  information  collection 
request  to  OMB  and  soUcitation  of 
public  comment. 

SUMMARY:  The  NRC  is  preparing  a 
submittal  to  OMB  for  review  of 
continued  approval  of  information 
collections  under  the  provisions  of  the 
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Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  Chapter  35). 

InfonDatioD  pertainuig  to  the 
requiiement  to  be  submitted: 

1.  The  title  of  the  information 
collection:  10  CFR  Part  62— "Criteria 
and  Procedures  for  Emergency  Access  to 
Non-federal  and  Regional  Low-level 
Waste  Disposal  Facilities." 

2.  Current  OMB  approval  number. 
3150-0143. 

3.  How  often  the  collection  is 
required:  Requests  are  made  only  when 
access  to  a  non-federal  low-level  waste 
disposal  facility  is  denied,  which  results 
in  a  threat  to  public  health  and  safety 
and/or  common  defense  and  security. 

4.  Who  is  required  or  asked  to  report: 
Generators  of  low-level  waste  who  are 
denied  access  to  a  non-federal  low-level 
waste  facility. 

5.  The  number  of  annual  respondents: 
No  requests  for  emergency  access  have 
been  received  to  date.  It  is  estimated 
that  up  to  one  request  would  be  made 
every  three  years. 

6.  The  number  of  hours  needed 
annually  to  complete  the  reqiiirement  or 
request:  It  is  estimated  that  680  hours 
would  be  required  to  review  the  request, 
or  approximately  227  hours  per  year. 

7.  Abstract:  10  CFR  Part  62  sets  out 
the  information  which  will  have  to  be 
provided  to  the  NRC  by  any  low-level 
waste  generator  seeking  emergency 
access  to  an  operating  low-level  waste 
disposal  facihty.  The  information  is 
required  to  allow  NKC  to  determine  if 
denial  of  disposal  constitutes  a  serious 
and  immediate  threat  to  public  health 
and  safety  or  cranmon  defense  and 
security. 

Submit,  by  February  10. 1997. 
comments  that  address  the  following 
questions: 

1.  Is  the  proposed  collection  of 
information  necessary  for  the  NRC  to 
properly  perform  its  functions?  Does  the 
information  have  practical  utility? 

2.  Is  the  burden  estimate  accurate? 

3.  Is  there  a  way  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected? 

4.  How  can  the  burden  of  the 
information  collection  be  minimized, 
including  the  use  of  automated 
collection  techniques  or  other  forms  of 
information  technology? 

A  copy  of  the  draft  supporting 
statement  may  be  viewed  free  of  charge 
at  the  NRC  Public  Document  Room. 
2120  L  Street  NW,  (lower  level). 
Washington.  DC.  Members  of  the  public 
who  are  in  the  Washington,  E>C,  area  can 
access  this  document  via  modem  on  the 
Public  Document  Room  Bulletin  Board 
(NRC's  Advance  Copy  Document 
Library),  NRC  subsystem  at  FedWorld. 
703-321-3339.  Members  of  the  public 


M^o  are  located  outside  of  the 
Washington,  IXD,  area  can  dial 
FedWorld.  1-800-303-9672.  or  use  the 
FedWorld  Internet  address: 
fedworld.gov  (Telnet).  The  document 
will  be  available  on  the  bulletin  board 
for  30  days  after  the  signature  date  of 
this  notice.  If  assistance  is  needed  in 
accessing  the  docimient,  please  contact 
the  FedWorld  help  desk  at  703-487- 
4608.  Additional  assistance  in  locating 
the  document  is  available  from  the  NRC 
Public  Dociunent  Room,  nationally  at  1- 
800-397-4209.  or  within  the 
Washington.  DC.  area  at  202-634-3273. 

Comments  and  questions  about  the 
information  collection  requirements 
may  be  directed  to  the  NRC  Clearance 
Officer.  Brenda  Jo.  Shelton,  U.S.  Nuclear 
Regulatory  Commission.  T-6  F33, 
Washington.  DC.  20555-0001,  by 
telephone  at  (301)  415-7233.  or  by 
Internet  electronic  mail  at 
BJSiaNRC.GOV. 

Dated  at  Rockville,  Maryland,  this  3ni  day 
of  December,  1996. 

For  the  Nuclear  Regulatory  Commission. 

G«raldF.O«nioinl, 

Designated  Senior  Official  for  In fonnation 

Resources  Management 

(FR  Doc  9fr-31440  Filed  12-10-96;  8:45  am] 


[DoehM  No.  72-18-18F8I,  A8LBP  No.  97- 
720-01-l8F8q 

Atomic  Sataty  and  Licensing  Board; 
NuiUieiii  States  Power  Company 
(Independent  Spent  Fud  Storags 
Installation);  Canoallation  of 
Prehearing  Conference 

December  5, 1996.  °  . 

Notice  is  hereby  given  that  as  a  result 
of  the  suspension  of  the  proceeding 
granted  by  the  Atomic  Safety  and 
Licensing  Board's  Memorandum  and 
Order  (Motion  to  Suspend  Proceeding). 
LBP-96-26.  December  3, 1996,  the 
prehearing  conference  announced  by 
our  Notice  of  Prehearing  Conference, 
dated  November  1,  1996.  61  FR  57721 
(November  7, 1996).  has  been  cancelled. 
The  conference  will  be  rescheduled  at  a 
later  date  following  resumption  of  the 
proceeding. 

Dated:  December  5, 1996,  Rockville. 
Maryland 

For  the  Atomic  Safety  and  Licensing 
Board. 

Qurle*  Bechhoefitr. 
Chairman,  Administrative  fudge. 
|FR  Doc.  96-31441  Filed  12-10-96;  8:45  am] 

■UJNQ  COCK  79W-01-P 


Adviaory  Committee  on  Nuclear 
Waste;  Notice  of  MssUng 

The  Advisory  Committee  on  Nuclear 
Waste  (ACNW)  will  hold  ito  89th 
meeting  on  January  28.  29  and  30. 1997, 
Room  T-2B3.  at  11545  Rockville  Pike. 
Rockville.  Maryland. 

The  entire  meeting  wiU  be  open  to 
public  attendance,  with  the  exception  of 
a  portion  that  may  be  closed  to  discuss 
information  the  release  of  which  would 
constitute  a  clearly  unwarranted 
invasion  of  personal  privacy  pursuant  to 
5  U.S.C  S52b(c)(6). 

The  schedule  for  this  meeting  is  as 
follows: 
Tuesday,  fanuary  28, 1997—8:30  AM. 

until  6M)  P.M. 
Wednesday,  fanuary  29. 1997—8:30 

A.M.  until  6HX)  P.M. 
Thursday,  fanuary  30.  1997 — 8:30  AM. 

until  4:00  PM. 

During  this  meeting,  the  Committee 
plans  to  consider  the  following: 

A.  Key  Technical  Issue  Statics — ^The 
Committee  will  review  the  status  of 
NRC  staff  key  technical  issue  efforts 
relating  to  high-level  waste  and  the  staff 
integration  task  force  work. 

B.  Meeting  with  the  Director.  Division 
of  Waste  Management — ^Th»Committee 
wiU  meet  with  the  Director  of  NRC's 
Division  of  Waste  Management.  Office 
of  Nuclear  Materials  Safety  and 
Safeguards  to  discuss  items  of  ciurent 
interest,  such  as  progress  at  the  Yucca 
Mountain  project. 

C.  Defense  In-Depth— The  Committee 
will  disciiss  with  an  NMSS 
representative  the  history  of  the  defense 
in  depth  philosophy  and  subsystem 
requirements  in  10  CFR  60. 

D.  Planning  for  Commission 
Meeting — ^The  Committee  will  prepare 
for  their  February  1997  meeting  with  the 
Commission.  Selection  of  topics  and  the 
preparation  of  background  material  will 
be  discussed. 

E.  Preparation  of  ACNW  Reports — 
The  Committee  will  discuss  proposed 
reports,  including:  (1)  radionucUde 
transport  at  Yucca  Moimtain.  (2) 
specification  of  a  critical  group  and 
reference  biosphere  to  be  used  in  the 
performance  assessment  for  a  nuclear 
waste  disposal  fedUty.  (3)  time  of 
compliance  in  low-level  waste  disposal, 
and  (4)  comments  on  selected  NRC 
Strategic  Assessment  and  Rebaselining 
Decision  Setting  Issue  papers. 

F-  Committee  Activities/Future 
Agenda/Appointment  of  New 
Members — ^The  Committee  will  consider 
topics  proposed  for  future  consideration 
by  the  full  Committee  and  Woiidng 
Groups.  The  Committee  will  discuss 
ACNW-related  activities  of  individual 
members.  The  Committee  will  also 


Federal  Register  /  Vol.  61,  No.  239  /  Wednesday.  December  11.  1996  /  Notices 


6S247 


consider  the  qualifications  of  ptotential 
new  ACNW  members.  A  portion  of  this 
session  may  be  closed  to  public 
attendance  to  discuss  information  the 
release  of  which  would  constitute  a 
clearly  unwarranted  invasion  of 
personal  privacy  pursuant  to  5  U.S.C. 
552b(c){6). 

G.  Miscellaneous — ^The  Committee 
will  discuss  miscellaneous  matters 
related  to  the  conduct  of  Committee 
activities  and  organizational  activities 
and  complete  discussion  of  matters  and 
specific  issues  that  were  not  completed 
during  previous  meetings,  as  time  and 
availability  of  information  permit. 

Procedures  for  the  conduct  of  and 
participation  in  AQ^TW  meetings  were 
published  in  the  Federal  Register  on 
October  8, 1996  (61  FR  52814).  In 
accordance  with  these  procedures,  oral 
or  written  statements  may  be  presented 
by  members  of  the  public,  electronic 
recordings  will  be  permitted  only 
during  those  portions  of  the  meeting 
that  are  open  to  the  public,  and 
questions  may  be  asked  only  by 
members  of  the  Committee,  its 
consultants,  and  staff.  Persons  desiring 
to  make  oral  statements  should  notify 
the  Chief,  Nuclear  Waste  Branch,  Mr. 
Richard  K.  Major,  as  far  in  advance  as 
practicable  so  that  appropriate 
arrangements  can  be  made  to  schedule 
the  necessary  time  during  the  meeting 
for  such  statements.  Use  of  still,  motion 
picture,  and  television  cameras  during 
this  meeting  will  be  limited  to  selected 
portions  of  the  meeting  as  determined 
by  the  ACNW  Chairman.  Information 
regarding  the  time  to  be  set  aside  for  this 
purpose  may  be  obtained  by  contacting 
the  Chief,  Nuclear  Waste  Branch,  prior 
to  the  meeting.  In  view  of  the  possibility 
that  the  schedule  for  ACNW  meetings 
may  be  adjusted  by  the  Chainnan  as 
necessary  to  facilitate  the  conduct  of  the 
meeting,  persons  planning  to  attend 
should  notify  Mr.  Major  as  to  their 
particular  needs. 

Further  information  regarding  topics 
to  be  discussed,  whether  the  meeting 
has  been  cancelled  or  rescheduled,  the 
Chairman's  ruling  on  requests  for  the 
opportunity  to  present  oral  statements 
and  the  time  allotted  therefor  can  be 
obtained  by  contacting  Mr.  Richard  K. 
Major,  Chief,  Nuclear  Waste  Branch 
(telephone  301/415-7366),  between  8:00 
A.M.  and  5:00  P.M.  EST. 

ACNW  meeting  notices,  meeting 
transcripts,  and  letter  reports  are  now 
available  on  FedWorld  from  the  "NRC 
MAIN  MENU."  Direct  Dial  Access 
number  to  FedWorld  is  (800)  303-9672; 
the  local  direct  dial  number  is  703-321- 
3339. 

The  ACNW  meeting  dates  for 
Calendar  Year  1997  are  provided  below: 


ACNW  meet- 
ing No. 

1997  ACNW  meeting  dates 

90th „.„. 

February  25-27, 1997 

91st  ... . 

April  22-24.  1997 

92nd  

May  20-22.  1997 

93rd 

vWy  22-24.  1997 

94th  

September  23-25,  1997 

95th  

October  21-23,  1997 

96th  . 

November  18-20.  1997 

97th  „„ 

December  16-18.  1997 

Dated:  December  S,  1996. 
Andrew  L.  Batn, 

Advisory  Committee  Management  Office. 
(PR  Doc.  96-31442  Filed  12-10-96;  8:45  ami 
BNJJNQ  OOM  7W0-01-P 


Sunshine  Act  Meeting 

DATE:  Weeks  of  December  9, 16,  23.  and 
30. 1966. 

PLACE:  Commissioners'  Conference 
Room.  11555  Rockville  Pike.  Rockville, 
Maryland. 

STATUS:  Public  and  Closed. 
MATTERS  TO  BE  CONSIDERED: 
Week  of  December  9 
Thursday,  December  12 
3:30  p.m..  Affirmation  Session  (Public 
Meeting)  (if  needed) 
Week  of  December  16 — Tentative 
Monday,  December  16 
2:00  p.m..  Briefing  on  Inspection 
Criteria,  Evolution  of  Assessment, 
and  SALP  System  (Public  Meeting) 
Tuesday,  December  1 7 
2:00  p.m..  Meeting  with  Chairman  of 
Nuclear  Safety  Research  Review 
Committee  (NSRRC)  (Public 
Meeting)  (Contact:  Jose  Cortez,  301- 
415-6596) 
3:00  p.m..  Affirmation  Session  (Public 
Meeting) 
Week  of  December  23 — Tentative 
There  are  no  meeting  scheduled  for 
the  Week  of  December  23. 
Week  of  December  30— Tentative 
There  are  no  meetings  scheduled  for 
the  Week  of  December  30. 
***** 

By  a  vote  of  5-0  on  December  6,  the 
Commission  determined  pursuant  to 
U.S.C.  552b(e)  and  10  CFR  Sec.  9.107(a) 
of  the  Commission's  rules  that 
"Affirmation  of  Cleveland  Electric 
Illuminating  Co.— Commission  Review 
of  LBP-95-17"  be  held  on  December  6, 
and  on  less  than  one  week's  notice  to 
the  public. 

The  Schedule  for  Commission 
Meetings  Is  Subject  to  Change  on  Short 
Notice.  To  Verify  the  Status  of  Meetings 
Call  (Recording}— (301)  415-1292. 
Contact  Person  For  More  Information: 
Bill  Hill  (301)  415-1661. 


The  NRC  Commission  Meeting 
Schedule  can  be  foimd  on  the  Internet 
at: 

http://www.nrc.gov/^CY/smj/ 
schedule.htm 

This  notice  is  distributed  by  mail  to 
several  hundred  subscribers;  if  you  no 
longer  wish  to  receive  it,  or  would  like 
to  be  added  to  it,  please  contact  the 
Office  of  the  Secretary,  Attn:  Operations 
Branch,  Washington,  D.C.  20555  (301- 
415-1661). 

In  addition,  distribution  of  this 
meeting  notice  over  the  internet  system 
is  available.  If  you  are  interested  in 
receiving  this  Commission  meeting 
sched«le  electronically,  please  send  an 
electronic  message  to  winh0nrc.gov  or 
dkw@nrc.gov. 

Dated:  December  6, 1996. 
WiUiun  M.  Hill.  Jr., 

SECY  Tracking  Officer,  Office  of  the 
Secretary. 

IFR  Doc.  96-31535  Filed  12-9-46;  10:20  am] 

MJJNO  OOK  75W-01-M 


Draft  NUREG/CR  Report;  Availability 

The  Nuclear  Regulatory  Commission 
has  made  available,  a  draft  NUREG/CR- 
6412.  "Aging  and  Loss-of-Coolant 
Accident  (LOCA)  Testing  of  Electrical 
Connections."  About  12  different  types 
of  cormections  commonly  used  in 
nuclear  power  plants  were  tested  by  the 
Sandia  National  Laboratories  and  the 
test  results  are  reported  in  the  draft  of 
NUREG/CR-6412.  The  connections 
were  aged  for  6  months  under 
simultaneous  thermal  (99  degrees  C) 
and  radiation  (45  GY/hr)  conditions  to 
simulate  60  years  in  a  nuclear  power 
plant  environment.  The  objective  of  this 
program  was  to  investigate  the 
performance  of  connections  aged  to  a 
60-year  life  to  determine  their  suitability 
for  life  extension  beyond  the  current 
nominal  40-year  quahfied  life.  The 
results  show  that  50%  of  the  connection 
types  were  unable  to  successfully  pass 
the  submerged  dielectric  test  follovnng 
a  simulated  life  of  60-year  and  LOCA 
exposure.  The  problems  were  not 
limited  to  any  one  family  of  electrical 
connections. 

The  preliminary  review  of  this  draft 
NUREG/CR  by  the  NRC  staff  indicates 
that  the  te§t  results  are  inconclusive  and 
that  the  additional  investigation  is 
warranted.  However,  the  NRC  staff 
believes  that  this  draft  report  will  be  of 
interest  to  the  nuclear  industry. 
Comments,  if  submitted  by  February  28, 
1997,  would  be  considered  by  the  NRC 
staff.  Written  comments  may  be 
submitted  to  the  Rules  Review  and 
Directives  Branch,  Division  of  Freedom 
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of  Infonnation  and  Publications 
Services,  Office  of  Administration.  U.S. 
Nuclear  Regulatory  Commission, 
Washington.  DC  20555.  Copies  of 
comments  received  may  be  examined  in 
the  NRC  Public  Docimient  Room,  2120 
L  Street.  NW.  (Lower  Level), 
Washington.  DC. 

A  copy  of  the  draft  NUREG/CR-6412 
is  available  for  inspection  at  the 
Commission's  Public  Docuiment  Room. 
Requests  for  a  single  copy  of  the  draft 
NUIIEG/CR  should  be  made  in  writing 
to  Mr.  Satish  K.  Aggarwal.  Senior 
Program  Manager,  U.S.  Nuclear 
Regulatory  Commission,  Washington, 
DC  20555;  or  by  fax  at  (301)  415-5p74. 
Telephone  requests  cannot  be 
accommodated. 

Dated  at  Rockville,  Maryland,  this  5th  day 
of  December,  1996. 

For  the  Nuclear  Regulatory  Commmion. 
Andrew  J.  Murphy. 

Acting  Director,  Division  of  Engineering 
Technology.  Office  of  Nuclear  Regulatory 
Besearch. 

(FR  Doc.  96-31438  Filed  12-10-96;  8:45  am] 
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Individual  Plant  Examination  Program: 
Perspectives  on  Reactor  Safety  and 
Plant  Performance,  Volume  2,  Parts  2- 
5.  Draft 

agency:  Nuclear  Regulatory 

Commission. 

ACnOH:  Availability  of  NUREG.  Draft  for 

public  comment;  Notice  of  Public 

workshop  meeting'. 

SUMMARY:  The  Nuclear  Regulatory 
Commission  has  published  a  draft  of 
"Individual  Plant  Examination  Program: 
Perspectives  Ob  Reactor  Safety  and  Plant 
Performance,  Summary  Reprart," 
NUREG-1560.  Volume  2,  Parts  2-5. 
This  volume  provides  an  in-depth 
discussion  of  the  insights  and  findings 
(simunarized  in  Volume  1.  Part  1. 
Summary  Report)  from  a  review  of  the 
Individual  Plant  Examinations  (IPE)    ' 
submitted  to  the  agency  in  response  to 
Generic  Letter  88-20.  In  addition,  the 
NRC  staff  will  conduct  a  public 
woilcshop  to  discuss  the  contents  of  the 
draft  NUREG  and  to  solicit  comments. 
SUPPLEMENTARY  INFORMATION:  Draft 
NUREG-1560  (Volume  2,  Parts  2-5)  is 
available  for  inspection  and  copying  for 
a  fee  at  the  NRC  Pubhc  Doounent 
Room,  2120  L  Street  N.W.  (Lower 
Level).  Washington  D.C.  20555-0001.  A 
free  single  copy  of  Draft  NUREG-1560 
(Volume  2,  Parts  2-5).  to  the  extent  of 
supply,  may  be  requested  by  writing  to 
Distribution  Series,  Printing  and  Mail 
Services  Branch,  Office  of 
Administration,  U.S.  Nuclear  Regulatory 


Commission.  Washington.  DC  20555- 
0001. 

Draft  NUREG-1560  provides 
perspectives  gained  from  the  review  of 
the  D'Es  submitted  in  response  to 
Generic  Letter  88-20.  Five  major 
objectives  were  pursued  in  dociunenting 
perspectives  from  the  reviews: 

(1)  The  impact  of  the  IPE  program  on 
reactor  safety — 

•  The  number  and  type  of 
vulnerabiUties  or  other  safety  issues  that 
have  been  identified,  and  the  related 
safety  enhancements  that  have  been 
implemented. 

•  The  impact  that  the  improvements 
have  had  on  plant  safety,  and 

•  Whether  any  of  these  improvements 
have  "generic"  implications  for  all  or  a 
class  of  plants. 

(2)  Pluat-specific  features  and 
assumptions  that  play  a  significant  role 
in  the  estimation  of  core  damage 
frequency  (CDF)  and  the  analysis  of 
4X>ntainment  performance — 

•  Important  design  and  operational 
features  that  affect  CDF  and 
containment  performance,  with  regard 
to  the  different  reactor  and  containment 
types, 

•  The  influence  of  the  IPE     '  ' 
methodology  and  assumptions  on  the 
results,  with  regard  to  the  different 
reactor  and  containment  types,  and 

•  Significant  plant  improvements  to 
reduce  CDF  and  increase  containment 
{>erformance,  with  regard  to  the 
different  reactor  and  containment  types. 

(3)  The  importance  of  the  operator's 
role  in  CDF  estimation  and  bpntainment 
performance  analysis — 

•  Operator  actions  that  are 
consistently  important  in  the 

•  Operator  actions  that  are^mportant 
because  of  plant-specific  ^characteristics, 
and 

•  Influence  of  modeling  assumptions 
and  different  methodologies  on  the 
results.  \ 

(4)  IPEs  with  respect  ^o  risk-informed 
regulation —  \ 

•  Quality  of  the  IPEs.Wiven  the 
limited  scope  of  the  staffS  review, 
compared  to  a  quality  probabilistic  risk 
assessment,  and  therefore,  the  potential 
role  of  the  IPEs  in  risk-informed 
regulation. 

(5)  General  Perspectives — 

•  The  implication  of  the  IPE  results 
relative  to  the  current  risk  level  of  U.S. 
plants  compared  with  the  Commission's 
Safety  Goals, 

•  'The  improvements  that  have  been 
identified  as  a  result  of  the  Station 
Blackout  Rule  and  analyzed  as  part  of 
the  IPE.  and  the  impact  of  these 
improvements  on  reducing  the 
likelihood  of  station  blackout,  _-y 


•  The  results  of  the  IPEs  compared 
with  the  perspectives  gained  frtmi 
NUREG-1150. 

Draft  NUREG-1560  also  documents 
the  staff's  preliminary  overall 
conclusions  and  observations  gained 
from  the  perspectives  of  each  of  the 
above  noted  areas.  These  conclusions 
and  observations  address  the  following: 

•  Generic  Letter  88-20  objective 
(including  improvement  of  plant  safety) 

•  Regulatory  follow-up  activities 
— ^Plant  safety  enhancements 
^^ntainment  performance 

improvements 
— Additional  review  of  IPE/PRA 
— Plants  with  relatively  high  CDF  or 

conditional  containment  failure 

probability 

•  Safety  issues 

— Unresolved  safety  issue  (USI)  A-45 
— Other  USIs  and  generic  safety  issues 

(GSIs) 
^'otential  GSIs 

•  Plant  inspection  activities 

•  Areas  for  research 

•  Commission's  Safety  Goals 

•  Use  of  NUREG-1560 
— ^Accident  manageme^it 

^  — Maintenance  rule 
— Risk-informed  regulation 
— Miscellaneous  issues 

•  ProbabiUstic  risk  analysis  (PRA) 
Draft  NUREG-1560  is  comprised  of 

two  volumes.  Voliune  1  (Part  1) 
provides  an  overall  summary  of  the  key 
perspectives  (pubhshed  October  1996). 
Volume  2  (Parts  2  through  5)  provides 
a  more  in-depth  discussion  of  the 
perspectives  summarized  in  Part  1. 

The  staff  recognizes  that  licensees 
have  updated  their  IPEs/PRAs  which 
may  have  an  impact  on  the  perspectives 
discussed  in  the  draft  NUREG,  and 
therefore,  the  preliminary  conclusions 
and  observations  noted  by  the  staff. 
Accuracy  of  the  reported  results  in  the 
IPEs  and  the  appropriateness  of  the 
interpretation  of  these  results  will  also 
have  a  potential  impact  on  the  staff's 
perspectives,  conclusibnrand 
observations.  Consequently,  this 
NUREG  is  published  as  a  draft  for 
comment.  All  interested  parties  are 
encouraged  to  submit  comments. 

Mail  comments  on  Draft  NUREG- 
1560  (Volumes  1  and  2)  by  February  14, 
1997  to  Mary  Drouin,  Office  of  Nuclear 
Regulatory  Research,  MailStop  T-10 
E50,  U.S.  Nuclear  Regulatory 
Commission,  Washington,  DC  20555- 
0001. 

Workshop  Meeting  Information:  A  3- 
day  workshop  will  be  held  to  address  " 
comments  and  answer  questions. 
Persons  other  than  NRC  staff  and  NRC 
contractors  interested  in  making  a 
presentation  at  the  workshop  should 
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notify  Mary  Drouin,  US  Nuclear 
Regulatory  Commission,  MS  T10E50, 
Washington  DC  20555,  phone  (301) 
415-6675.  fax  (301)  415-5062.  e-mail 
mxddnrc.gov  or  Edward  Chow.  US 
Nuclear  Regulatory  Commission,  MS 
T10E50,  Washington  DC  20555,  phone 
(301)  415-6571.  fax  (301)  415-5062.  e- 
mail  etcQnrc.gov. 

Dates:  April  7. 8. 9, 1997. 

Location:  Austin,  Texas. 

Hotel:  Hyatt  Regency,  208  Barton 
Springs  Rd.,  Austin,  Texas,  78704. 
Please  make  your  reservaticHis  directly 
with  the  Hyatt  Regency  Hotel,  phone 
(512)  477-1234  Tor  1  800  233-1234). 
Mention  that  you  will  be  attending  the 
NRC-IPE  Workshop  to  receive  the 
meeting  group  rate  of  $113/night  plus 
tax  (single/double).  Hotel  reservations 
by  March  7. 1997  are  required  in  order 
to  receive  the  group  rate  (subject  to 
availability). 

Registration:  The  workshop 
registration  fee  is  $75  USD  (5100  for  late 
registration);  registration  fee  is  payable 
by  check  or  money  orders  drawn  on  US 
banks  payable  to  Sandia  National 
Laboratories;  no  credit  cards  accepted. 
Mail  registration  fees  to  Martha  Lucero. 
Sandia  National  Laboratories,  PO  Box 
5800.  MS  0129,  Albuquerque,  New 
Mexico  87185-0129.  Please  include 
name,  organization,  address  and  phone 
number  with  your  registration  fee. 
Registration  fee  includes  reception, 
daily  continental  breakfast,  and  one 
limdi.  Pre-registration  fee  ($75)  is  due 
by  February  15, 1997.  Late  registration 
fee  (SI 00)  is  due  at  time  of  workshop/ 
meeting  (cash  is  accepted  for  late 
registration  payment  at  workshop). 
Notification  of  attendance  (e.g.,  pre- 
registration)  is  requested  so  that 
adequate  space,  etc.  for  the  workshop 
can  be  arranged.  Notification  of 
attendance  or  questions  regarding 
meeting  registration  or  fees  should  be 
directed  to  Martha  Lucerp,  Sandia 
National  Laboratories,  Phone  (505)  845- 
9787,  fax  (505)  844-1392.  e-  mail 
mlucero@sandia.gov 

Agenda:  Preliininary  agenda  is  as 
follows.  A  final  agenda  will  be  available 
at  workshop. 

Sunday,  April  6, 1997 

3:00  pm  to  7:00  pm — Registration 
6:00  pm  to  9:00  pm — ^Reception 

Monday,  April  7,  1997 

7:00  am  to  4:00  am 

registration 
8:00  am  to  5:00  pm 

•  Opening  remarks 

•  Introduction  (Roadmap  for  meeting) 

•  Conclusions  and  observations  *  * 

•  Reactor  and  containment  design 

perspectives  * 


•  Operational  perspectives  *  * 

•  Perspectives  on  impact  of  IPE 

program  on  reactor  safety  ** 

•  Perspectives  on  IPEs  v«th  respect  to 

risk-informed  r^ulation  ** 

•  Perspectives  on  u'Es  and 

imphcation  to  Commission's  Safety 
Goals** 

•  Perspectives  on  IPEs  and  impact  of 

Station  Blackout  rule  on  CDFs  ** 

•  IPEs  perspectives  compared  to 

NUREG-1150  perspectives  ** 

IPE  database  demonstration 
5:30  pm  to  6:30  pm 

*•  Each  "presentation"  is  comprised 
of  three  discussions: 

(1)  Presentation  by  NRC  of  overview 
of  perspectives. 

(2]  PresentaUon  by  NRC  of  staff's 
interpretation  of  comments  received  and 
staffs  response. 

(3)  Briei  open  time  for  questions  on 
clarification. 

Tuesday,  April  8,1997- 

7:30  am  to  4:00  pm 

registration 
8:00  am  to  5:00  pm 

PresentaticHis/comments  by  public 
5:30  pm  to  6:30  pm 

IPE  database  demonstration 

Wednesday,  April  9,  1997 

7:30  am  to  4:00  pm 

registration 
8:00  am  to  3:00  pm 

Presentations/comments  by  pubUc 

•  Wrap-up  discussion  by  public 

•  Wrap-up  discussion  by  NRC 
FOR  FURTHER  INFORMATION  CONTACT: 
Edward  Chow.  Office  of  Nuclear 
Regulatory  Research,  MS  T10E50.  US 
Nuclear  Regulatory  Commission, 
Washingtcm  DC  20555.  (301)  415-6571. 

Dated  at  Rockville,  Maryland  this  12th  day 
of  November,  1996. 

For  the  Nuclear  Regulatory  Commission. 
Mark  Cunningham. 

Chief,  Probabilistic  Risk  Analysis  Branch, 
Division  of  Systems  Technology,  Office  of 
Nuclear  Regulatory  Research. 
(FR  Doc.  96-31439  Filed  12-10-96;  8:45  am] 
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OFRCE  OF  PERSONNEL 
MANAGEMENT 

Excepted  Service 

agency:  Office  of  Personnel  ^ 

Management. 

ACTION:  Notice. 

SUMMARY:  'this  gives  notice  of  positions 
placed  or  revoked  imder  Schedules  A 
and  B,  and  placed  under  Schedule  C  in 
the  excepted  service,  as  required  by 
Qvil  Service  Rule  VI.  Exceptions  from 
the  Competitive  Service. 


FOR  FURTHER  INFORMATION  CONTACT: 
Patricia  Paige,  (202)  606-0830. 
SUPPLEMENTARY  INFORMATION:  The  Office 
of  Personnel  Management  published  its 
last  monthly  notice  updating  appointing 
authorities  established  or  revoked  under 
the  Excepted  Service  provisions  of  5 
CFR  213  on  November  1, 1996  (61  FR 
56575).  Individual  authorities 
estabUshed  or  revoked  under  Schedules 
A  and  B  and  established  under 
Schedule  C  between  October  1, 1996, 
and  October  31, 1996.  appear  in  the 
listing  below.  Future  notices  will  be 
published  on  the  fourth  Tuesday  of  each 
month,  or  as  soon  as  possible  thereafter. 
A  cbnsohdated  listing  of  all  authorities 
as  of  Jime  30  will  also  be  published. 

Schedule  A 

The  following  Schedule  A  authorities 
were  estabUshed  in  October  1996: 

Department  of  Defense 

Two  positions  above  GS-15  in 
support  of  the  President's  Commission 
on  Critical  Infrastructure  Protection. 
This  authority  remains  in  effect  for  six 
months  after  termination  of  the 
Commission.  Effective  October  1. 1996. 

Department  of  Transportation 

Two  positions  above  GS-15  fn 
support  of  the  President's  Commission 
on  Critical  Infrastructure  Protection. 
This  authority  remains  in  effect  for  six 
months  after  termination  of  the 
Commission.  Effective  October  1. 1996. 

Federal  Emergency  Management  Agency 

One  position  above  GS-15  in  support 
of  the  President's  Commission  on 
Cdtical  Infrastructure  Protection.  This 
authority  remains  in  effect  for  six 
months  after  termination  of  the 
Commission.  Effective  October  1, 1996. 

Department  offustice 

Two  positions  above  GS-15  in 
support  of  the  President's  Commission 
on  Critical  Infrastructure  Protection. 
This  authority  remains  in  effect  for  six 
months  after  termination  of  the 
Commission.  Effective  October  1, 1996. 

The  following  Schedule  A  authorities 
were  revoked  is  October  1996: 

Department  of  the  Army 

Not  to  exceed  30  positions  on  the 
faculty  and  staff  which  are  classified  In 
the  GS-1700  occupational  group  and 
the  GS^1410  Librarian  series,  located  at 
the  U.S.  Army  Rtissian  Institute. 
Garmisch,  Germany,  and  the  U.S.  Army 
Training  Center  Europe,  Munich 
Germany.  Effective  October  8, 1996. 

Aviation  Systems  Command.  One 
scientific  and  professional  research 
position  in  the  U.S.  Army  Research  and 
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Technology  Laboratories,  the  duties  of 
which  require  specific  knowledge  of 
aviation  technology  in  non-allied 
nations.  Effective  October  8, 1996. 

U.S.  Army  School  of  the  Americas, 
Fort  Benning.  Georgia.  Positions  of 
Translator  (Typing).  GS-1040-5/9.  and 
Supervisory  Translator,  GS-1 040-11. 
No  new  appointments  were  permitted 
under  this  authority  after  December  31, 
1985.  Effective  October  8,  1996. 

Army  War  College,  Carlisle  Barracks, 
PA.  Nine  senior  policy  analyst 
positions,  GS-14/15,  at  the  Strategic 
Studies  Institute.  Army  War  College, 
with  appointments  to  be  made  initially 
for  up  to  3  years  and  thereafter  extended 
annually  if  needed.  Effective  October  8, 
1996. 

Central  Identification  Laboratory.  One 
position  of  Scientific  Director,  GM- 
0190-15,  and  four  positions  of  Forensic 
Scientist,  GS-0190-14.  Initial 
appointment  to  these  positions  is  NTE 
3-5  years,  with  Provision  for  indefinite 
numbers  of  renewals  in  1-,  2-,  or  3-year 
increments.  Efiisctive  October  8, 1996. 

Department  of  Housing  and  Urban 
Development 

OfBce  of  Federal  Housing  Enterprise 
Oversi^t.  All  positions  of  the  Staff.  No 
new  appointments  were  permitted 
under  this  authority  after  September  30, 
1996.  Effective  October  21, 1996. 

Schedule  B 

No  Schedule  B  authorities  were 
established  or  revoked  in  October  1996. 

ScbednleC 

The  following  Schedule  C  authorities 
were  established  in  October  1996: 

Department  of  Agriculture 

Staff  Assistant  to  the  Director,  OfBce 
of  Communications.  Effective  October  4, 
1996. 

Confidential  Assistant  to  the  Director, 
Empowerment  Zone  Enterprise 
Community,  Rural  Business-Cooperative 
Service.  Effective  October  11. 1996. 

Deputy  Press  Secretary  to  the 
Director,  OfBce  of  Commimications. 
Effective  October  17,  1996. 

Confidential  Assistant  to  the  Director, 
Office  of  Qvil  Rights,  Poiicy,  Analysis 
and  Coordination  Center.  Effective 
October  17, 1996. 

Director,  Native  American  Programs, 
to  the  Administrator,  Rural  Housing 
Service.  Effective  October  25, 1996. 

Sp>ecial  Assistant  to  the 
Administrator,  Rural  Development/ 
Riual  Housing  Service.  Effective 
October  25, 1996. 

Department  of  the  Air  Force  (DOD) 

Staff  Assistant  fTyping)  to  the 
Assistant  to  the  Vice  President  for 


National  Security  Affairs.  Effective 
October  25, 1996. 

Department  of  Commerce    ''-"...       _.  -  - 

Confidential  Assistant  to  the  Deputy 
Chief  of  Staff  for  External  Affdrs.  • 
Effective  October  11, 1996. 

Special  Assistant  to  the  Deputy 
Assistant  Secretary  for  Agreements 
Compliance.  Effiective  October  11, 1996. 

Department  of  Education  « 

Special  Assistant  to  the  Assistant 
Secretary,  Office  of  Elementary  and 
Secondary  Education.  Effiective  October 
4, 1996. 

Secretary's  Regional  Representative, 
Region  I,  Boston,  Massachusetts,  to  the 
Director,  Regional  Services  Team. 
Effective  October  25,  1996. 

Department  (^Health  arid  Human  " 
Senrices 

Confidential  Assistant  to  the  Assistant 
Secretary  for  Pubhc  Affairs.  Effective 
October  4, 1996. 

Special  Assistant  to  the  Assistant 
Secretary  for  Children  and  Families. 
Effective  October  11, 1996. 

Department  of  Housing  and  Urban 
Development 

Deputy  Assistant  Secretary  for 
Operations  to  the  Assistant  Secretary  for 
Housing — Federal  Housing  Commission. 
Effective  October  17, 1996. 

Department  of  Justice 

Staff  Assistant  to  the  Director,  Office 
of  Public  Affairs.  Effective  October  11, 
1996. 

Department  of  Labor   - 

Special  Assistant  to  the  Wage  Hour 
Administrator.  Effective  October  11, 
1996. 

Chief  of  Staff  to  the  Deputy  Seoetary 
of  Labor.  Effective  October  11, 1996. 

Special  Assistant  to  the  Assistant 
Secretary  for  Policy.  Effective  October 
15, 1996. 

Department  of  Transportation 

Senior  Congressional  Liaison  Officer 
to  the  Director,  Office  of  Congressional 
Affairs.  Effiective  October  18, 1996.  . 

Environmental  Protection  Agency 

Special  Assistant  to  the  Associate 
Administrator,  Office  of  Regional 
Operations  and  State/Local  Relations. 
Effective  October  21,  1996. 

Special  Assistant  to  the  Chjef  of  Staff. 
Effective  October  25, 1996. 

Federal  Emergency  Management  Agency 

Director,  Office  of  Emergency 
Information  and  Media  Affairs  to  the 
Director,  Federal  Emergency  -"   .^ 


Management  Agency.  Effective  October 
8, 1996. 

U.S.  International  Trade  Commission 

Staff  Assistant  (Legal)  to  the 
Commissioner.  Effective  October  17, 
1996. 

Antfaority:  5  U.S.C  3301  and  3302;  E.O. 
10577,  3  CFR  1954-1958  Comp.,  p.  218. 
Office  of  Persoonel  Management 
Larraina  A  Grani, 
Deputy  Director. 

(FR  Doc.  96-31395  Filed  12-10-96:  8:45  am] 
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RAILROAD  RETIREMENT  BOARD 
Sunshine  Act  Meatlng 

Sunshine  Act 

Notice  is  hereby  given  that  the 
Railroad  Retirement  Board  will  hold  a 
meeting  on  December  18, 1996,  9:00 
a.m.,  at  the  Board's  meeting  room  on  the 
8th  floor  of  its  headquarters  building, 
844  North  Rush  Street,  Chicago,  Illinois, 
60611.  The  agenda  for  this  meeting 
follows: 

(1)  Letter  to  Mr.  Ken  Apfel,  Office  of 
Management  and  Budget,  requesting  an 
exemption  from  OMB  Bulletin  96-02. 
Consolidation  of  Agency  Data  Centers. 

(2)  Options  on  Closing  Phase  III  and 
IV  Field  Offices. 

(3)  Co-LocaUon  of  Westbury.  NY 
Branch  Office. 

(4)  PubUcation  of  Monthly  Benefit 
Statistics. 

(5)  General  Speech  for  Use  by  Field 
Personnel. 

(6)  Proposed  Elimination  of  Forms 
RL-5a  and  RL-5b. 

(7)  Railroad  Unemployment  and 
Sickness  Benefits  Booklet. 

(8)  FY  1997  Management 
Development  Center  Coxirses. 

(9)  1996  Federal  Managers'  Financial 
Integrity  Act  Report. 

(10)  Consultative  Medical 
Examinations  Contract. 

(11)  Proposed  Buyout  Offers. 

(12)  Letter  to  Sally  Katzen,  Office  of 
Management  and  Budget,  re  Parts  209. 
216,  and  295  of  Board's  Regulations. 

'     (13)  Regulations:  Parts  211.  230.  255 
and  261. 

(14)  Occupational  Disability' 
Standards. 

A.  Recommendations. 

B.  Regulations. 

(15)  Labor  Member  Truth  in 
Budgeting  Status  Report. 

The  entire  meeting  will  be  open  to  the 
public.  The  person  to  contact  for  more 
information  is  Beatrice  Ezerski, 
Secretary  to  the  Board,  Phone  No.  312- 
751-4920.  i 
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Dated:  December  6, 1996. 
Beatrice  Ezenki. 
Secretary  to  the  Board. 
[FR  Doc.  96-31529  Filed  12-9-96;  9:39  am] 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

Request  for  Public  Comment 

Upon  Written  Request,  Copies 
Available  From:  Securities  and 
Exchange  Commission,  Office  of  Filings 
and  Information  Services,  Washington, 
DC  20549. 

Extension 

Rule  15C1-7;  SEC  File  NO.  270-146; 
OMB  Control  No.  3235-0134. 

Notice  is  hereby  given  that  pursuant 
to  the  Paperwork  Reduction  Act  of  1995 
(44  U.S.C.  3501  et  seq.),  the  Securities 
and  Exchange  Commission 
("Commission")  is  publishing  the 
following  summaries  of  collections  for 
public  comment. 

Rule  15c  1-7  requires  broker-dealers  to 
make  a  record  of  each  transaction  it 
effects  for  customer  accounts  over 
which  the  broker-dealer  has  discretion. 
The  Commission  estimates  that  500 
respondents  collect  information 
annually  under  Rule  15cl-7  and  that 
approximately  33,333  hours  would  be 
required  annually  for  these  collections. 
The  total  annual  burden  hours  have 
been  increased  from  16,667  hours  as  a 
result  of  the  growth  in  the  securities 
market. 

Written  comments  are  invited  on:  (a) , 
Whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  shall  have  practical  utility; 
(b)  the  accuracy  of  the  agency's  estimate 
of  the  burden  of  the  proposed  collection 
of  information;  (c)  ways  to  enhance  the 
quality,  utiUty,  and  clarity  of  the 
information  to  be  collected;  and  (d) 
ways  to  minimize  the  burden  of  the 
collection  of  information  on 
respondents,  including  through  the  use 
of  automated  collection  techniques  or 
other  forms  of  information  technology. 
Consideration  will  be  given  to 
comments  and  suggestions  submitted  in 
writing  within  60  days  of  this 
publication. 

Direct  your  written  comments  to 
Michael  E.  Bartell,  Associate  Executive 
Director,  Office  of  Information 
Technology,  Securities  and  Exchange 
Commission,  450  5th  Street,  N.W., , 
Washington,  DC  20549. 


Dated:  December  2, 1996. 
Maigaret  H.  McFarUnd, 
Deputy  Secretary. 

(FR  Doc.  96-31400  Filed  12-10-96;  8:45  am] 
HLUNQ  CODE  801»-ei-M 

Pnvestment  Company  Act  Ral.  No.  22373; 
811-7328] 

The  Hanover  Investment  Funds,  Inc.; 
Notice  of  Application 

December  5, 1996. 

AGENCY:  Securities  and  Exchange 

Commission  ("SEC"). 

ACTION:  Notice  of  application  for 

deregistration  under  the  Investment 

Company  Act  of  1940  ("Act"). 

APPLICANT:  The  Hanover  Investment 
Funds,  Inc. 

RELEVANT  ACT  SECTIONS:  Section  8(f). 
SUMMARY  OF  APPLICATION:  AppUcant 
seeks  an  cn-der  declaring  that  it  has 
ceased  to  be  an  investment  company. 
FIUNG  DATES:  The  application  Wangled 
on  September  12, 1996,  and  amended 
on  November  26, 1996. 
HEARING  OR  NOTIFICATION  OF  HEARING:  An 
order  granting  the  application  will  be 
issued  unless  the  SEC  orders  a  hearing. 
Interested  persons  may  request  a 
hearing  by  writing  to  the  SEC's 
Secretary  and  serving  applicant  with  a 
copy  of  the  request,  personally  or  by 
mail.  Hearing  requests  should  be 
received  by  die  SEC  by  5:30  p.m.  on 
December  30,  1996,  and  should  be 
accompanied  by  proof  of  service  on 
appUcant,  in  the  form  of  an  affidavit  or, 
for  lawyers,  a  certificate  of  service. 
Hearing  requests  should  state  the  natiu% 
of  the  writer's  interest,  the  reason  for  the 
request,  and  the  issues  contested. 
Persons  who  wish  to  be  notified  of  a 
hearing  may  request  such  notification 
by  writing  to  the  SEC's  Secretary. 
ADDRESSES:  Secretary,  SEC,  450  Fifth 
Street,  N.W.,  Washington,  D.C.  20549. 
AppUcant,  237  Part  Avenue,  New  York, 
New  York  10017. 

FOR  FURTHER  INFORMATION  CONTACT: 
Courtney  S.  Thornton,  Senior  Coimsel, 
at  (202)  942-0583,  or  Alison  E.  Baur, 
Branch  Chief,  at  (202)  942-0564 
(Division  of  Investment  Management, 
Office  of  Investment  Company . 
Regulation). 

SUPPLEMENTARY  INFORMATION:  The 
following  is  a  summary  of  the 
application.  The  complete  application 
may  be  obtained  for  a  fee  fiom  the  SEC's 
Public  Reference  Branch. 

Applicant's  Representations 

1.  Applicant^a  Maryland  corporation, 
is  an  open-end  management  investment 


company  consisting  of  ten  investment 
portfolios,  eight  of  which  are  diversified 
and  two  of  which  are  non-diversified. 
On  October  30, 1992,  applicant  filed  a 
notification  of  registration  on  Form  N-r 
8A  under  section  8(a)  of  the  Act,  and 
registered  under  section  8{b)  of  the  Act 
and  the  Securities  Act  of  1933  on  Fonn 
N-IA.  The  registration  statement  was 
declared  effective  on  December  29, 
1992,  and  an  initial  public  offering  was 
commenced  for  each  of  the  following 
portfolios  on  the  date  indicated:  The 
Hanover  Blue  Chip  Growth  Fund  ("Blue 
Chip  Fund"  (February  19, 1993);  The 
Hanover  American  Value  Fimd  ("Value 
Fund")  (February  3, 1995);  the  Hanover 
U.S.  Government  Securities  Fund 
("Government  Securities  Fund") 
(February  19, 1993);  The  Hanover  Short 
Term  U.S.  Government  Fund  ("Short 
Term  Government  Fvmd")  (February  25, 
1993);  and  The  Hanover  Small 
Capitalization  Grov^  Fimd  ("Small 
Cap  Fund")^  (April  1, 1993) 
(collectively,  the  "Merger  Portfolios"). 
Applicant  has  never  made  a  public 
offering  with  respect  to  the  following 
five  portfohos:  The  Hanover  Tax  Free 
Income  Fund,  The  Hanover  New  York 
Tax  Free  Income  Fund,  The  Hanover 
New  Jersey  Tax  Rree  Income  Fund,  The 
Hanover  International  Equity  Fund,  and 
The  Hanover  International  Bond  Fund 
(collectively,  the  "Non-Merger 
Portfolios"). 

2.  At  a  special  meeting  held  on 
December  13, 1995,  applicant's  board  of 
directors  (the  "Board")  approved  a  plan 
of  reorganization  (the  "Plan")  between 
applicant  and  Mutual  Fund  Group 
("MFG"),  a  Massachusetts  business  trust 
registered  as  an  investment  company 
under  the  Act.  In  approving  the  Plan, 
the  Board  considered  the  benefits  to 
shareholders  of  pursuing  their 
investment  goals  in  larger  funds  and/or 
a  larger  combined  fund  group,  receiving 
the  combined  investment  advisory 
services  of  The  Chase  Manhattan  Bank, 
N.A.  (including  Chemical  Banking) 
Corporation  ("Chemical")  as  its 
successor,  renamed  The  Chase 
Manhattan  Corporation  ("Chase")),  and 
Chase  Asset  Management  or  Van 
Deventer  &  Hoch  (as  the  case  may  be), 
and  a  more  focused  marketing  and 
distribution  effort. 

3.  Applicant  and  MFG  may  be 
deemed  affiliated  persons  of  each  other 


'  The  Small  Cap  Fund  offered  two  classes  of 
shares:  CBC  Benefit  Shares,  which  were  offered 
only  through  an  investment  program  made  available 
to  Chemical  Banking  Corporation  employees  (and 
employees  of  its  affiliatesj,  and  Investor  Shares, 
which  were  offered  to  the  public  Unlike  Investor 
Shares,  CBC  Benefit  Shares  were  not  subject  to  a 
rule  12b-l  distribution  plan  and  did  not  bear 
shareholder  servicing  fees. 
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within  the  meaning  of  the  Act  because 
their  respective  investment  advisers 
came  under  common  control  as  a  result 
of  the  merger  of  Chase  into  Chemical  on 
March  31, 1996.  AppUcant  and  MFC 
therefore  relied  on  the  exemption 
provided  in  rule  17a-8  to  effect  the 
Plan.2  The  Board  and  the  board  of 
trustees  of  MFC  each  determined,  in 
accordance  with  rule  17a-8,  that 
participation  in  the  Plan  was  in  the  best 
interests  of  applicant  or  MFC,  as 
apphcab|e,  and  that  the  interests  of 
existi;B^hareholders  of  appUcant  or 
MFCC  as  applicable,  would  not  be 
diluted  as  a  result  of  participation  in  the 
Plan. 

4.  A  proxy  statement  dated  February 
8, 1996  describing  the  Plan,  a 
management  letter,  and  proxy  cards 
soUdlLng  shareholder  approval  of  the 

■  Plan  were  distributed  to  applicant's 
shareholders.  Preliminary  copies  of 
the$e  proxy  materials  were  filed  with 
the  SEC  by  MFC  as  part  of  a  registration 
statement  on  Form  N-14  on  December 
29,  1995  and  amended  on  February  8, 
1996;  definitive  copies  of  these  proxy 
materials  were  filed  with  the  SEC  on 
February  15,  1996. 

5.  On  April  2, 1996,  at  a  special 
meeting  of  the  shareholders  of  the 
Merger  Portfolios,  shareholders  of  the 
Short  Term  Government  Fund,  the 
Government  Securities  Fimd,  the  Blue 
Chip  Fund,  the  Investor  Shares  of  the 
Small  Cap  Fund,  and  the  Value  Fund 
considered  and  approved  the  Plan.  The 
special  meeting  with  respect  to  the  CBC 
Benefit  Shares  of  the  Small  Cap  Ftmd 
was  adjourned  to  solicit  additional 
proxies.  At  a  special  meeting  on  April 
16, 1996,  holders  of  CBC  Benefit  Shares 
of  the  Small  Cap  Fund  considered  and 
approved  the  Plan. 

6.  As  of  May  3, 1996  (the  "Closing 
Date"),  applicant  had  an  aggregate  NAV 
of  $209,505,473.  On  the  Closing  Date, 
all  of  the  assets  and  liabilities  of  each  of 
the  Merger  Portfolios  were  exchanged 
for  corresponding  shares  of  a 
corresponding  portfolio  of  MFG.^  This 
exchange  was  based  on  a  ratio 
detennined  by  dividing  the  NAV  per 


^  Rule  17a-a  provides  relief  from  the  affiliated 
transaction  prohibition  of  section  17(al  of  the  Act 
for  a  merger  of  investment  companies  that  may  be 
affiliated  persons  of  each  other  solely  by  reason  of 
having  a  common  investment  adviser,  common 
directors,  and/or  common  officers.  The  staff  of  the 
Division  of  Investment  Management  has  stated  that 
it  would  not  recommend  that  the  Commission  take 
enforcement  action  under  section  17(a]  of  the  Act 
if  investment  companies  that  are  affiliated  persoiu 
solely  by  reason  of  having  investment  advisers  that 
are  under  common  control  rely  on  fdle  17a-6.  See 
Capitol  Mutual  Funds  and  Nations  Fund  Trust 
(pub.  avail.  Feb.  24.  1994). 

'Holders  of  CBC  Benefit  Shares  and  Investor 
Shares  received  Institutional  and  Class  A  shares, 
respectively,  of  the  Vista  Small  cap  Equity  Fund. 


share  of  the  relevant  Merger  Portfolio  by 
the  NAV  per  share  of  the  corresponding 
MFG  portfoho.  Applicant's  shareholders 
then  received  a  pro  rata  distribution  of 
the  shares  of  the  corresponding  MFG 
portfolio  received  by  the  relevant 
Merger  Portfolio.  The  merger  Portfolio 
shares  held  by  such  shareholders  then 
were  cancelled.  The  Non-Merger 
Portfolios  did  not  participate  in  the 
Plan,  as  they  have  never  issued  any 
shares  and  have  no  shareholders,  assets, 
or  Uabihties. 

7.  All  expenses  incurred  in 
connection  with  the  Plan,  including 
legal,  printing,  audit,  and  proxy 
solicitation  expenses,  were  borne  by 
Chase  (including  its  affihates),  as  the 
ultimate  parent  of  the  investment 
advisers  to  applicant  and  MFG.  These 
expenses  amounted  to  approximately 
$2,330,335. 

8.  At  the  time  of  the  application, 
applicant  had  no  shareholders,  assets,  or 
liabilities,  nor  was  applicant  a  party  to 
any  litigation  or  administrative 
proceeding.  Applicant  is  not  engaged, 
nor  does  it  propose  to  engage,  in  any 
business  activities  other  \han  those 
necessary  for  the  winding-up  of  its 
affairs. 

9.  Applicant  filed  Articles  of  Transfer 
with  respect  to  the  merger  transaction  in 
the  State  of  Maryland  on  May  6, 1996, 
and  intends  to  file  Articles  of 
Dissolution  in  the  state  following  the 
grant  of  an  order  pursuant  to  this 
application. 

For  the  SEC,  by  the  Division  of  Investment 
Management,  under  delegated  authority. 
Margaret  H.  McFarUnd, 
Deputy  Secretary. 

(FR  Doc.  96-^31397  Filed  12-10-96;  8:45  am) 
aiLUNQ  COM  aoio-oi-M 

[fM.  No.  IC-22372;  812-10374] 

SIrrom  Capital  Corporation;  Notica  of 
Application 

December  5, 1996.  '*'    ^ 

AGENCY:  Securities  and  Exchange 
Commission  ("SEC").  * ; 

ACTION:  Notice  of  appUcation  for 
exemption  under  the  Investment     ,  '• 
Company  Act  of  1940  ("Act"). 

APPUCANT:  Sirrom  Capital  Corporation. 
RELEVANT  ACT  SECTIONS:  Exemption 
requested  under  sections  6(c)  from 
sections  12(d)(1)  18(a),  19(b).  and  61(a) 
of  the  Act. 

SUMMARY  Of  APPLICATION:  Applicant 
requests  an  order  to  permit  it  to  form  a 
wholly-owned  subsidiary  that  would 
operate  as  a  special  purpose  bankruptcy 
remote  subsidiary  and  borrow  funds 
under  a  new  credit  facility. 


FIUNQ  DATE:  The  application  was  filed 
on  October  1, 1996,  and  amended  on 
December  5, 1996. 

HEARING  OR  NOnFICATION  OF  HEARING:  An 
order  granting  the  application  will  be 
'  issued  unless  the  SEC  orders  a  hearing. 
Interested  persons  may  request  a 
hearing  by  writing  to  the  SEC's 
Secretary  and  serving  applicants  with  a 
copy  of  the  request,  personally  or  by 
mail.  Hearing  requests  should  be 
received  by  Uie  SEC  by  5:30  p.m.  on 
December  30, 1996,  and  should  be 
accompanied  by  proof  of  service  on 
appUcant,  in  the  form  of  an  affidavit  or, 
for  lawyers,  a  certificate  of  service. 
Hearing  requests  should  state  the  nature 
of  the  writer's  interest,  the  reason  for  the 
request,  and  the  issues  contested. 
Persons  may  request  notification  of  a 
hearing  by  writing  to  the  SEC's 
Secretary. 

ADDRESSES:  Secretary,  SEC,  450  5th 
Street,  N.W..  Washington,  D.C.  20549. 
Applicant,  500  Church  Street,  Suite  200, 
Nashville,  Tennessee  37219. 
FOR  FURTHER  INFORMATION  CONTACT: 
Courtney  S.  Thornton,  Senior  Counsel,' 
at  (202)  942-0583,  or  Mary  Kay  Freeh, 
Brandi  Chief,  at  (202)  942-0564 
(Division  of  Investment  Management, 
Office  of  Investment  Company  ^^ 
Regulation). 

SUPPLEMENTARY  INFORMATION:  The 
following  is  a  summary  of  the 
application.  The  complete  application 
may  be  obtained  for  a  fee  at  the  SEC's 
Public  Reference  Branch. 

.  Applicant's  Representations 

1.  Applicant  is  a  closed-end, 
internally  managed  investment 
company  that  has  elected  to  be  treated 
as  a  business  development  company 
("BDC")  pursuant  to  section  54  of  the 
Act.  As  a  BDC,  applicant  furnishes 
capital  to  small  businesses  through 
loans  to,  and  investments  in,  small 
companies.^  Applicant  typically  makes 
its  loans  in  the  form  of  secured  debt 
with  a  relatively  high  fixed  interest  rate 
and  with  warrants  to  purchase  equity 
securities  of  the  borrower.  In  the  past, 
applicant  has  funded  its  loan 
originations  with  financing  from  the 
SBA  and  a  syndicate  of  commercial 
banks.  Applicants  already  has  borrowed 
a  significant  portion  of  the  debt 


*  applicant  also  makes  loans  to  small,  privately- 
owned  companies  through  Sirrom  Investments,  Inc. 
("Investments"),  a  whollyK>wned,  closed-end 
investment  company  that  is  licensed  as  a  small 
business  investment  company  ("SBIC")  by  the 
Small  Business  Administration  ("SBA").  Applicant 
previously  obtained  an  order  with  respect  to  the 
establishment  of  Investments  and  certain  of  its 
activities  (the  "SBIC  Order").  Investment  Company 
Act  Release  Nos.  22016  (June  13, 1996)  (notice)  and 
22057  (July  9, 1996)  (order). 
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financing  available  to  it  from  these 
sources,  however,  and  needs  to  estabUsh 
an  alternative  source  of  financing. 

2.  Applicant  has  signed  a 
commitment  letter  with  ING  Capital 
Markets  ("ING")  to  establish  a  credit 
facility  in  the  amount  of  $100  million. 
To  provide  ING  with  collateral  that 
would  be  clearly  and  legally  separate 
from  that  pledged  to  other  lenders, 
applicant  intends  to  form  a  special 
purpose,  bankruptcy  rranote  subsidiary 
("Newco").  Newco  will  be  a  Delaware 
corporation  and  a  registered  closed-end 
investment  company.  Applicant  will 
transfer  to  Newco  at  least  $20  milUon  in 
loans  as  a  capital  contribution.  In 

■consideration  of  such  transfer,  Newco 
will  issue  to  applicant  1 ,000  shares  of 
its  common  stock,  comprising  all  of  its 
issued  and  outstanding  shares.  Newco's 
activities  will  be  limited  to:  (a) 
Purchasing  secured  loans  to  small 
businesses  and  related  warrants  from 
applicant;  (b)  owning  and  holding  such 
loans  and  warrants;  (c)  funding  the 
purchases  of  such  loans  and  warrants  by 
borrowing  from  financial  institutions; 
and  (d)  activities  ancillary  to  such 
activities.  The  directors  and  officers  of 
Newco  will  be  identical  to  those  of 
applicant,  except  that  Newco  will  have 
no  more  than  two  directors  who  are  not 
directors  or  affiUated  persons  of 
applicant.  Applicant  states  that  this 
arrangement  is  necessary  to  permit 
Newco  to  obtain  the  opinions  required 
to  secure  an  investment  grade  rating 
from  one  or  more  nationally  recognized 
rating  agencies  for  the  commercial  paper 
to  be  issued  by  ING. 

3.  Newco  would  borrow  funds  under 
the  ING  credit  facility,  and  would  use 
such  funds  to  purchase  new  loans  and 
related  warrants  from  applicant.  Newco 
would  pledge  these  loans  and  warrants 
to  an  indenture  trustee  as  collateral  to 
seciue  the  funds  loaned  by  ING.  ING  in 
turn  would  fund  borrowings  under  the 
credit  facility  by  issuing  commercial 
paper  secured  by  the  pool  of  loans  and 
warrants  owned  by  Newco.  Newco 
would  pay  a  spread  to  ING  over  the  rate 
paid  on  the  commercial  paper  issued, 
along  with  other  fees  to  originate  and 
administer  the  credit  faciUty. 

4.  The  following  kinds  of  inter- 
company transactions  may  arise  in  the 
future  between  appUcant  and  Newco:  (a) 
AppUcant  may  m^e  additional 
investments  in  Newco  either  as 
contributions  to  capital,  purchases  of 
additicmal  stock,  or  loans;  (b)  from  time 
to  time  Newco  will  pay  dividends  and 
make  other  distributions  to  applicant 
with  respect  to  its  investment  in  the 
stock  of  Newco,  including  capital  gains 
dividends;  (c)  applicant  and  Newco  may 
bom  time  to  time  hold  loans  made  to 


the  same  borrower;  (d)  Newco  will 
purchase  portions  of  appUcant's 
portfoUo  investments  in  accordance 
with  the  terms  of  the  credit  facility;  and 
(e)  appUcant  may  repurchase  all  or  a 
portion  of  portfolio  investments  held  by 
Newco  at  such  time  as  they  are  released 
from  the  pool  of  collateral  established 
under  the  credit  faciUty. 

Applicant's  Legal  Analysis 

1.  Section  12(d)(1).  Secticm. 
12(d)(1)(A)  of  the  Act  prohibits  any 
registered  investment  company  irom 
purchasing  or  otherwise  acquiring  the 
securities  of  another  investment 
company,  except  as  permitted  by  that 
section.  In  addition,  section  12(d)(1)(C) 
prohibits  any  investment  company  from 
purchasing  or  otherwise  acquiring  any 
security  issued  by  a  registered  closed- 
end  investment  company  if  the 
acquiring  company  (and  any  affiliated 
investment  companies)  would  own 
more  than  10%  of  the  voting  stock  of  the 
closed-end  investment  company. 

2.  Because  applicant  will  acquire  all 
of  the  capital  stock  of  Newco,  may  make 
loans  or  advances  to  it,  and  may 
guarantee  its  indebtedness  (which  also 
could  be  considered  as  the  acquisition 
of  its  debt  securities),  applicant  requests 
an  exemption  from  section  12(d)(1). 
Applicant  asserts  that  its  acquisition  of 
Newco's  securities  will  not  compromise 
the  objectives  of  section  12  or  harm  the 
public  interest  because  it  has  agreed  that 
it  will  exercise  its  rights  as  the 
shareholder  of  Newco  on  matters 
requiring  shareholder  approval  only  as 
directed  by  its  shareholders. 
Accordingly,  applicaiit  believes  that  the 
relationship  of  its  shareholders  to 
Newco's  activities  will  be  no  different 
than  if  it  were  to  cany  out  such 
activities  directly. 

3.  Sections  18(a)  and  61(a).  Section 
18(a)  of  the  Act  prohibits  a  closed-end 
investment  company  from  issuing  any 
class  of  senior  security  unless  the 
company  compUes  with  the  asset 
coverage  requirements  set  forth  in  the 
section.  "Asset  coverage"  is  defined  in 
section  18(h)  as  the  ratio  that  the  value 
of  the  total  assets  of  an  issuer,  less  all 
liabihties  not  represented  by  senior 
securities,  bears  to  the  aggregate  amount 
of  senior  seciuities  of  such  issuer. 
Section  61  applies  section  18,  with 
certain  modifications,  to  a  BDC. 

4.  Applicant  is  a  BDC,  and  Newco  is 

a  closed-end  investment  company.  Both 
will  be  subject  to  the  asset  coverage 
requirements  of  section.l8(a)  on  an 
individual  basis,  although  these 
requirements  are  modified  by  section 
61(a)  with  respect  to  appUcant  as  a  BDC, 
Applicant  also  is  siibject  to  the  asset 
coverage  requirements  of  section  18(a) 


on  a  consoUdated  basis  because  it  may 
be  an  indirect  issuer  of  smior  securities 
with  respect  to  any  indebtedness  of 
Newco.  Accordingly,  applicant  would 
be  required  to  treat  as  its  ov«m  all  assets 
held  directly  by  itself  and  Newco  (with 
the  value  of  its  investment  in  Newco 
eUminated).  AppUcant  also  would  be 
required  to  treat  as  its  own  any 
UabiUties  of  Newco  (writh  intercompany 
receivables  and  UabiUties  eliminated), 
iiH:luding  liabilities  of  Newco  in  respect 
of  senior  securities. 

5.  Applicant  seeks  an  exempition  from 
sections  18(a)  and  61(a)  to  permit  the 
issuance  of  senior  securities  as 
described  in  the  appUcation.  AppUcant 
submits  that,  absent  an  exemption  from 
the  consolidated  asset  coverage 

■  requirements  of  sections  18(a)  as 
modified  by  section  61(a),  its  ability  to 
obtain  financing  would  be  restricted. 
Applicant  believes  that  such  an 
exemption  is  in  the  public  interest 
because  Newco's  activities  will  in  all 
material  respects  have  the  same 
economic  effect  with  respect  to 
applicant's  shareholders  as  if  applicant 
had  engaged  in  them  directly. 

6.  Section  19(b).  Section  19(b)  of  the 
Act  prohibits  emy  investment  company 
from  distributing  long-term  capital  gains 
more  than  once  every  12  months. 
Because  the  warrants  held  as  collateral 
for  funds  borrowed  under  the  credit      "*" 
faciUty  may  be  released  from  the 
collateral  pool  upon  repayment  of  the 
small  business  loan  related  thereto, 
Newco  would  be  free  to  transfer  any 
such  warrant  to  applicant  or  sell  it  to  a 
third  party,  thereby  potentiaUy  realizing 
a  long-term  capital  gain.  Applicant 
asserts  that  it  and  Newco  effectively  wiU 
be  one  company,  and  that  no  purpose 
would  be  served  by  limiting 
distributions  from  Newco  to  one  per 
year.  AppUcant  also  submits  that  more 
firequent  distributions  would  permit  it  to 
more  efficiently  manage  its  internal  cash 
flow,  resulting  in  administrative  cost 
savings  and,  thus,  a  benefit  to  its 
shareholders.  Accordingly,  appUcant 
seeks  an  exemption  from  section  19(b). 

7.  Section  6(c).  Section  6(c)  permits 
the  SEC  to  exempt  any  person  or 
transaction  from  any  provision  of  the 
Act,  if  such  exemption  iS  necessary  or 
appropriate  in  the  public  interest  and 
consistent  with  the  protection  of 
investors  and  the  purposes  fafrly 
intended  by  the  policy  of  the  Act.  The 
relationship  of  applicant's  shareholders 
to  the  activities  to  be  carried  out  by 
Newco  will  be  no  different  than  if  such 
activities  were  carried  out  by  appUcant 
because  (a)  Newco  will  be  a  wholly- 
owned  subsidiary  of  appUcant,  and  (b) 
appUcant  has  agreed  that  it  wiU  exercise 
its  rights  as  the  shareholder  of  Newco 


■.'...-.  H-- 
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on  matters  required  by  the  Act  to  be 
approved  by  shareholders  only  as 
directed  by  its  shareholders. 
Accordingly,  applicant  believes  that  the 
requested  exemptions  meet  the  section 
6(c)  standards. 

Applicant's  Conditioiis 

Apphcant  agrees  that  any  exemptive 
relief  granted  will  be  subject  to  the 
followine  conditions: 

1.  Applicant  at  all  times  will  own  and 
hold,  beneficially  and  of  record,  all  of 
the  outstanding  voting  capital  stock  of 
Newco. 

2.  Applicant  will  not  cause  or  permit 
Newco  to  change  any  of  its  fundamental 
investment  policies,  or  take  any  other 
action  referred  to  in  section  13(a]  of  the 
Act,  unless  such  action  shall  have  been 
authorized  by  appUcant  after  approval 
of  such  action  by  a  vote  of  a  majority  of 
applicant's  outstanding  voting 
securities. 

3.  No  person  shall  serve  or  act  as 
investment  adviser  to  Newco  under 
circumstances  subject  to  secti<Mi  15  of 
the  Act  unless  applicant's  directors  and 
shareholders  shall  have  taken  the  action 
with  respect  thereto  also  reqviired  to  be 
taken  by  Newco's  directors  and 
shareholders. 

4.  Newco  shall  have  two  directors 
who  are  not  diiectors  of  applicant  as 
long  as  a  majority  of  its  board  of 
directors  consists  of  directors  who  are 
also  directors  of  applicant. 
Notwithstanding  the  foregoing,  the 
board  of  directors  of  Newco  will  be 
elected  by  applicant  as  the  sole 
shareholder  of  Newco,  and  such  board 
will  be  composed  of  the  same  persons 
that  serve  as  directors  of  applicant 
except  to  the  extent  noted  above. 

5.  Applicant  will  not  itself  issue,  and 
will  not  cause  or  permit  Newco  to  issue, 
any  senior  sectirity  or  sell  any  senior 
seciuity  of  which  applicant  or  Newco  is 
the  issuer  except  as  hereinafter  set  forth: 
(a)  applicant  and  Newco  may  issue  and 
sell  to  banks,  insurance  companies,  and 
other  financial  institutions  their  seciired 
or  unsecured  promissory  notes  or  other 
evidences  of  indebtedness  in 
ctmsideration  of  any  loan,  or  any 
extension  or  renewal  thereof  made  by 
private  arrangeilient,  provided  the 
following  conditions  are  met:  (i)  su^ 
notes  or  evidences  of  indebtedness  are 
not  intended  to  be  publicly  distributed, 
(ii)  such  noteft  or  evidences  of 
indebtedness  are  not  convertible  into, 
exchangeable  for.  or  accompanied  by 
any  options  to  acquire  any  equity 
security  (except  that,  with  respect  to 
apphcant,  the  restrictions  in  this  clause 
(ii)  shall  not  be  applicable  except  to  the 
extent  they  are  applicable  generally  to 
BDCs),  and  (iii)  immediately  after  the 


issuance  or  sale  of  any  such  notes  or 
evidence  of  indebtedness  by  either 
applicant  or  Newco,  applicant  and 
Newco,  on  a  consolidated  basis,  and 
applicant  individually,  shaU  have  the 
asset  coverage  that  would  be  required  by 
section  18(a)  if  applicant  and  Newco 
each  had  elected  to  become  a  BOC ' 
pursuant  to  section  54  of  the  Act;  and 
(b)  in  addition,  Newco  may  borrow  from 
applicant.  None  of  the  borrowings  set 
forth  in  clause  (b)  above  shall  be 
deemed  senior  securities  for  purposes  of 
any  order  issued  pursuant  to  the 
application. 

6.  AppUcant  will  file  with  the  SEC  the 
financid  statements  required  by  the 
federal  securities  laws  on  a  consoUdated 
t>asis  as  to  applicant  and  Newco.    ■,. 
AppUcant  will  provide  to  its 
shareholders  financial  statements  on  a 
consoUdated  basis  as  to  applicant  and 
Newco,  except  when  unconsolidated 
financial  statements  are  required  under 
generally  accepted  accoimting 
principles. 

For  the  Commission,  by  the  Division  of 
Investment  Management,  pursuant  to 
delegated  authority. 
Margaret  H.  McFarland, 
Deputy  Secretary.  ■         '    ■      '• 

(FR  Doc.  96-31396  Filed  12-10-96;  8:45  am] 
MUMO  COM  aaifr-oi-H 


[TliliMi  No.  34-38017;  File  No.  SR-PHLX- 

Setf-Ragulatory  Organizations;  Notice 
of  Filing  of  Proposed  Rule  Change  by 
Philadelphia  Stocit  Exchange,  inc. 
Relating  to  Modifying  ttw  Fonnula 
Which  Calculates  the  Settlement  Value 
for  Dollar  Denominated  Delivery 
Options  ("3D  Options") 

December  4, 1996.  '-  ' 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act"),  15  U.S.C.  78s(b)(l).  notice  is 
hereby  given  that  on  October' 30,  1996, 
the  Philadelphia  Stock  Exchange,  Inc. 
("PHLX"  or  "Exchange")  filed  with  the 
Securities  and  Exchange  Commission 
("Commission")  the  proposed  rule 
change  as  described  in  Items  I,  n,  and 
ni  below,  which  Items  have  been 
prepared  by  the  self-regulatory        ;       ■ 
organization.  The  Commission  is 
pubUshing  this  notice  to  solicit 
comments  on  the  proposed  rule  change 
from  interested  persons.  The  Exchange 
also  filed  Amendments  Nos.  1,  2,  and  3 
on  November  19,  1996,  December  2. 
1996  and  December  3, 1996, 
respectively,  the  substance  of  which  are 
incorporated  into  this  notice. 


L  Self-Regulatory  Organization's 
Statement  of  the  Terms  and  Substance 
of  the  Proposed  Rule  Change 

The  Exchange  proposes  to  change 
PHLX  Rule  1057.  in  order  to  modify  the 
formula  which  calculates  the  settlement 
value  for  Dollar  Denominated  DeUvery 
currency  olptions  ("3D  Options").  PHLX 
proposes  to  modify  the  existing  formula 
to  reflect  the  fact  that  there  may  be  a 
variation  in  the  appropriate  number  of 
bids  and  offers  that  are  available  for 
each  cuixency.  The  Exchange  would 
randomly  select  at  least  five  (5)  such 
bids  and  offers  from  a  pool  of  twenty- 
five  (25)  active  interbank  foreign 
exchange  partici|}ants,  and  set  the 
number  for  each  individual  currency 
prior  to  commencing  trading  3D  Options 
on  that  currency.  >  Due  to  the  variation 
in  the  number  of  bids  and  offers,  the 
Exchange  also  proposes  to  amend  the 
rule  to  state  that  it  will  discard  one  third 
of  the  highest  offers  and  one  third  of  the 
lowest  bids  and  offera  to  arrive  at  the 
closing  settlement  value. 

The  text  of  the  proposed  rule  change 
foUows.  (New  langtiage  is  in  itaUcs  and 
deletions  are  in  brackets.) 

Rule  1057.  3D  (Dollar  Denominated 
Delivery)  foreign  currency  options  are  cash 
settled  options.  The  Exchange  shall  contract  . 
with  a  market  information  vendor(s)  which 
shall  act  as  the  Exchange's  designated 
agent(s]  to  generate  the  closing  settlement 
value  utilizing  the  following  methodology 
sanctioned  by  the  Exchange  described  below. 

The  closing  settlement  price  shall  be 
determined  by  the  Exchange's  designated 
agent(s)  as  follows:  On  every  expiration  date 
for  3D  contracts,  at  10:30  A.M.  (EST  or  EDT), 
the  Exchange  designated  agent(s)  shall  collect 
a  bid  and  offer  quotation  for  the  current 
foreign  exchange  spot/price  [from  at  least 
fifteen  (15)  interbank  foreign  exchange 
participants  randomly  tolected  from  a  list  of 
twenty-five  (25)  active  interbank  foreign 
exchange  market  participants.]  from  an 
appropriate  number  of  interbank  foreign 
exchange  participants  determined  by  Die 
Exchange  selected  at  random  from  a  pool  of 
twenty-five  (25)  active  interbank  foreign 
exchange  participants.  A  minimum  number 
of  five  (5)  interbank  foreign  exchange 
participants  must  be  selected  from  the  group 
of  25  interbank  foreign  exchange 
participants.  After  discarding  (the  five]  one- 
third  of  the  highest  offers  and  [five]  oite-third 
of  the  lowest  bids,  the  Exchange's  designated 
agent  will  arithmetically  average  the 
remaining  (ten  (10)  bids  and  ten  (10)  offon] 
bids  and  offers  to  arrive  at  a  closing 
settlement  value. 

In  the  event  of  the  Exchange's  designated 
agent(s)  inability  to  generate  a  closing 
settlement  value,  the  Excl^ange  wiU  poll  the 
interbank  market  participants  directly  (by 


>  The  Exchange  would  have  the  ability  to  obtain 
bid*  and  offers  from  more  than  five  interbank 
foreign  exchange  pBrticipanta  aa  determined  by  the 
Foreign  Ciuiency  Option  Committee. 
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phone  or  facsiiBile  tiansmissirai)  to 
detennine  the  feir  and  accurate  closing 
settlement  value  using  the  above 
methodology. 

The  Exchange  shall  disseminate  the  closing 
settlement  value  after  its  calculation 
officially  through  the  Options  Price 
Reporting  Authority.  -^  .-•  - 

n.  Sdf-Regulatory  Oi^anizatim's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change  '-.^ 

In  its  filing  with  the  Commission,  the 
self-reguldtoiy  organization  included 
statements  concerning  the  purpose  of 
and  basis  for  the  proposed  rule  change 
and  discussed  any  comments  it  received 
on  the  proposed  rule  change.  The  text 
of  these  statements  may  be  examined  at 
the  places  specified  in  Itein  fV  below. 
The  self-regulatory  organization  has 
prepared  summaries,  set  forth  in 
Sections  A,  B,  and  C  below,  of  the  most 
significant  aspects  of  such  statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

1.  Purpose 

The  Commission  approved  trading  for 
3D  Foreign  Currency  Options  on  the 
Deutsche  Mark  ("3D  Mark")  on  March  8, 
1994.2  In  November  1995,  the 
Commission  approved  trading  for  3D 
Foreign  Currency  Options  on  the 
Japanese  Yen  ("3D  Yen")  3;  however, 
they  have  not  begun  trading  on  the 
Exchange  to  date.  Presently,  bid  and 
offer  quotations  for  the  current  foreign 
exchange  spot  price  from  at  least  fifteen 
(15)  interbank  foreign  exchange 
participants  randomly  selectCNd  from  a 
list  of  twenty-five  (25)  active  interbank 
foreign  exchange  participants  are 
collected.  After  discarding  the  five  (5) 
highest  offers  and  the  five  (5)  lowest 
bids,  the  remaining  ten  (10)  bids  and 
offers  are  arithmetically  averaged  to 
arrive  at  a  closing  settlement  value.* 

The  Exchange  nas  foimd  that  the 
number  of  baiiks  that  are  able  to  provide 


'  See  Securities  Exchange  Act  Release  No.  33732 
(March  8, 1994).  59  FR  12023  (order  approving  the 
Usting  and  trading  of  cash/spot  dollar  denominated 
delivery  foreign  currency  option  contracts.) 

'  See  Securities  Exchange  Act  Release  No.  36505, 
(November  22, 1995).  60  FR  61277  (order  approving 
listing  and  trading  of  3D  foreign  currency  options 
on  the  Japanese  yen.) 

<  See  Exchange  Rule  1057.  Exchange  filing  SR- 
PHLX  96-11,  pending  at  the  Conunission,  would 
allow  PHLX  to  elect  to  calculate  the  settlement 
value  in  house  instead  of  requiring  an  agOnt/vendor 
to  do  it  and  would  limit  the  liatvlity  of  the 
Exchange  regarding  the  accuracy  of  the  settlement 
value.  However,  liability  for  intentional  misconduct 
and/or  any  violations  of  the  federal  securities  laws 
would  not  be  limited.  See  Securities  Exchange  Act 
Release  No.  37323  (June  IB,  1996).  61  FR  32S80 
(June  25, 1996)  (notice). 


bid  and  offer  quotations  for  different 
currencies  varies  according  to  the 
curtfflicy.  For  some  of  the  more  widely 
traded  currencies  such  as  the  Deutsche 
mark  and  the  Japanese  yen,  updated 
bids  and  offers  among  interbank 
-participants  are  much  more  prevalent 
than  for  the  less  popular  currencies, 
where  the  pool  of  potential  contributors 
of  the  spot  value  for  the  individual 
currency  is  much  smaller. 

The  Ejcchange  proposes  to  make  the 
current  settlement  value  formula  more 
flexible  in  order  to  permit  the  Exchange 
to  determine  the  appropriate  number  of 
bids  and  offers  to  collect  and  average  on 
a  currency-by-currency  basis.  As  noted 
above,  the  Exchange  would  randomly 
select  at  least  five  (5)  interbank 
participants  from  a  pool  of  twenty-five 
(25)  active  interbank  participants. 
Additionally,  as  the  number  of  bids  and 
offers  may  vary  across  currencies,  the 
existing  rule  language  that  requires  the 
five  (5)  highest  offers  and  the  five  (5) 
lowest  bids  be  discarded  would  also  be 
modified.  The  Exchange  proposes  to 
discard  one  third  of  the  highest  offers 
and  one  third  of  the  lowest  bids  and 
average  the  remaining  bids  and  offers  to 
arrive  at  the  closing  settlement  value. 

The  Exchange  contends  that  the 
revised  settlement  value  formula  will 
ensure  that  the  settlement  value  for  3D 
Options  contracts  accurately  reflects  the 
spot  price  for  foreign  currencies  because 
it  will  use  bid  and  offer  quotations  from 
the  appropriate  number  of  banks  that 
represent  the  ^ot  value  for  the  currency 
in  question.  In  addition,  the  Exchange 
will  employ  the  same  back  up 
procedures  that  are  outlined  for  the  3D 
Mark  and  the  3D  Yen  that  guard  against 
imreliable  or  manipulated  quotes. 

The  Exchange's  Foreign  Currency 
Option  Committee  will  determine  what 
the  appropriate  number  of  bid  and  offer 
quotations  should  be  for  each  currency. 
The  Committee  will  not  have  the 
discretion  to  select  less  than  five  (5) 
interbank  foreign  exchange  participants 
from  which  to  obtain  these  bid  and  offer 
quotations.  The  Committee  will  have 
the  abiUty  to  increase  or  decrease  the 
number,  although  the  Exchange  does 
not  anticipate  this  occurring  very 
frequently.  The  Committee  will  not  have 
the  ability  to  decrease  the  number  of 
interbank  participants  to  less  than  five 
(5)  participants.  The  Exchange  will 
periodically  review  the  contributing 
interbanks  to  assure  that  the  number  has 
not  materially  increased  or  decreased. 
The  Cx)mmittee  will  then  have  the 
discretion  to  act  upon  this  information. 

The  Committee  nas  determined  to 
continue  to  collect  fifteen  (15)  bid  and 
offer  quotations  from  a  pool  of  twenty- 
five  (25)  for  the  3D  Mark.  For  the  3D 


Yen,  however,  there  are  fewer  banks ' 
that  diHgenUy  provide  updated  quotes. 
Therefore,  the  Committee  has 
determined  that  a  more  accurate 
representation  of  the  Japanese  Yen 
Market  would  be  derived  from 
collecting  ten  (10)  bid  and  ask 
quotations  &t>m  a  group  of  twenty-five 
(25)  active  interbank  participants  and 
discarding  the  three  (3)  highest  offers 
and  the  three  (3)  lowest  bids  prior  to 
averaging  them. 

The  Exchange  maintains  that  in 
proposing  any  new  3D  Foreign  Cturency 
Option  contracts  for  Usting  and  trading 
on  the  Exchange,  the  Exchange  will 
identify  the  appropriate  number  of  bank 
quotations  that  will  be  collected  to 
arrive  at  the  settlement  value  in  the  rule 
filing  submitted  pursuant  to  Rule  19b- 
4  of  the  Act.  The  number  of  interbank 
participants  from  which  the  quotations 
are  collected  caimot  be  less  than  five  (5). 
Any  changes  in  that  number  will  require 
approval  of  the  Exchange's  Fmeign 
Currency  Options  Committee. 

The  Exchange  will  provide  notice,  at 
least  one  week  prior  to  settiement  of  the 
3D  currency  option,  to  its  membership 
and  the  public  of  any  change  in  the 
niunber  of  contributor  bank  quotations 
used  to  calculate  the  settiement  value 
for  that  3D  currency  option.  In  the  event 
the  Exchange  lists  and  trades  3D  options 
on  a  new  currency,  the  Exchange  will 
provide  at  least  one  week  notice  of  the 
number  of  contributor  bank  quotations 
used  to  derive  the  settiement  value  prior 
to  listing  and  trading  the  3D  options  on 
the  new  currency. 

2.  Statutory  Basis 

The  Exchange  believes  that  the 
proposed  rule  change  is  consistent  vyith 
Section  6(b)(5)  of  the  Act  ^  in  that  it 
promotes  just  and  equitable  principles 
of  trade,  prevents  fi-audulent  and 
manipulative  acts  and  practices,  and 
protects  investors  and  the  public 
interest  because  it  provides  the 
Exchange  with  the  ability  to  list  a  wider 
variety  of  currencies  and  therefore, 
provide  investors  with  a  greater 
opporttmity  to  hedge  their  currency  risk 
and  facihtate  transactions  in  foreign 
currency  options. 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  Exchange  does  not  believe  that 
the  proposed  rule  change  will  impose 
any  inappropriate  burden  on 
competition. 


>n5  U.S.C  78f(bK5). 
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C  Self-Regulatory  Organization's 
Statement  on  Comments  on  the  ' 
Proposed  Rule  Change  Received  From 
Members,  Participants,' or  Others 

No  written  coounents  were  either 
solicited  or  received. 

m.  Date  of  EfiiectiTeiites  of  the 
Proposed  Rule  Change  and  Timing  for 
Cmnmission  Action 

Within  35  days  of  the  publication  of 
this  notice  in  the  Federal  Register  or 
within  such  longer  period  (i)  as  the 
Conunission  may  designate  up  to  90 
days  of  such  date  if  it  finds  such  longer 
period  to  be  appropriate  and  pubhshes 
its  reasons  for  so  finding  or  (ii)  as  to 
which  the  self-regulatory  organization 
consents,  the  Commission  will: 

(A)  by  order  approve  the  proposed 
rule  change,  or 

(B)  institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

IV.  Solicitation  of  Commentx 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission.  450  Fifth  Street.  N.W., 
Washington.  D.C.  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552.  will  be 
available  for  inspection  and  copying  at 
the  Commission's  Public  Reference 
Room.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  Exchange.  All 
submissions  should  refer  to  File  No.  SR- 
PHLX-96-44  and  should  be  submitted 
by  January  2, 1997. 

For  the  Commission,  by  the  Division  of 
Maricet  Regulation,  pursuant  to  delegated 
authority." 

Margaret  H.  McFariaad, 

Deputy  Secretary. 

(FR  Doc  96-31398  Filed  12-10-96;  8:45  am] 
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DEPARTMENT  OF  STATE 
[Ptlbnc  Notice  No.  248^ 
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Advisory  Committee  on  Intemationd 
Economic  Policy  of  Working  Group  on 
Economic  Sanctions;  Closed  Meeting  . 

The  Department  of  State  announces  a 
meeting  of  the  U.S.  State  E)epartment 
Advisory  Committee  on  International 
Economic  Pohcy  Working  Group  on 
Economic  Sanctions  on  Monday, 
December  18, 1996  at  the  U.S. 
Department  of  State,  Washington,  D.C. 
Pursuant  to  Section  10(d)  of  Uie  Federal 
Advisory  Committee  Act  (FACA)  and  5 
U.S.C.  552b(c)(l),  5  U.S.C.  552b(c)(4). 
and  5  U.S.C.  552b(c)(9)(B),  it  has  been 
determined  the  meeting  v^Il  be  closed 
to  the  pubUc.  Matters  relative  to 
classified  national  security  information 
as  well  as  privileged  conmiercial 
information  will  be  discussed. 

For  more  information  contact  Joanne 
Balzano,  Working  Croup  on  Economic 
Sanctions,  Department  of  State, 
Washington,  DC  20522-1003,  phone: 
202-647-1498. 

Doted:  December  6. 1996. 
Alan  P.  Larson, 

Assistant  Secretary  for  Economic  and 

Business  Affairs. 

[FR  Doc.  96-31494  Filed  12-6-96;  4:11  pm] 
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DEPARTMENT  OF  TRANSPORTATION 

Office  of  the  Secretary    ^     '         '  -k 

Reports,  Forms  and  Recordkeeping 
Requirements,  Agency  Infofmatlon 
Collection  Activity  Under  0MB  Review 

agency:  Department  of  Transportation 

(DOT). 

ACTION:  Notice. 

summary:  In  compUance  with  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501  et  seq.),  this  notice  aimounces  that 
the  Information  Collection  Requests 
(ICR)  abstracted  below  has  been 
forwarded  to  the  Office  of  Management 
and  Budget  (0MB)  for  reinstatement, 
review  and  comment.  The  ICR  describes 
the  nature  of  the  information  collection 
and  its  expected  burden.  The  Federal 
Register  Notice  with  a  60-day  comment  - 
period  soliciting  comments  on  the 
following  collection  of  information  were 
published  on  July  3, 1996  (FR  61,  page 
34921-34922). 

DATES:  Comments  must  be  submitted  on 
or  before  January  10, 1997. 
FOR  FURTHER  INFORMATKM  CONTACT:  Ms. 
Judith  Street,  Federal  Aviation 
Administration,  Corporate  Information 


Division,  ABC-100,  800  Independence 
Ave.,  SW.,  (202)  267-9895,  Washington. 
DC  20591. 

SUPPLEMENTARY  INFORMATION: 

Federal  Aviation  Administration  (FAA) 

Title:  Pilots  Convicted  of  Alcohol  or 
Drug  Related  Motor  Vehicle  Offenses  or 
Subject  to  State  Motor  Vehicle 
Administrative  Procedures. 

Type  of  Request:  Reinstatement, 
without  change,  of  a  previously 
approved  information  collection. 

OJto  Control  Number:  2120-0543. 

Form  Number:  8500-8. 

Affected  Public:  2184  pilots  who  have 
been/will  be  convicted  of  a  drug-  or 
alcohol-related  traffic  violation. 

Abstract:  The  requested  information 
(1)  is  needed  to  mitigate  potential 
hazards  presented  by  airmen  using 
alcohol  or  drugs  in  flight,  (2)  is  used  to 
identify  persons  possibly  unsuitable  for 
pilot  certification,  and  (3)  affects  those 
pilots  who  will  be  convicted  of  a  drug- 
or  alcohol-related  traffic  violation. 

Estimated  Annual  Burden:  The 
estimated  lotal  aimual  burden  is  364 
hours. 

ADDRESSES:  Send  comments  to  the 
Office  of  InfcHmation  and  Regulatory 
Afiiairs,  Office  of  Management  and 
Budget,  725-1 7th  Street,  NW, 
Washington,  DC  20503,  Attention  DOT 
Desk  Officer. 

Comments  are  Invited  on:  whether  the 
proposed  collection  of  information  is 
necessary  for  the  proper  performance  of 
the  functions  of  the  Department, 
including  whether  the  information  vtrill 
have  practical  utility:  the  accuracy  of 
the  Department's  estimate  of  the  burden 
of  the  proposed  information  collection; 
ways  to  enhance  the  quality,  utility  and 
clarity  of  the  information  to  be 
collected;  and  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  the  use  of 
automated  collection  techniques  or 
other  forms  of  information  technology. 

Issued  in  Washington,  DC,  on  December  5, 
1996. 

Phillip  A.  Leach, 

Clearance  Offica;  United  States  Department 
of  Transportation. 

[FR  Doc.  96-31411  Filed  12-10-96;  8:45  am] 
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Reports,  Forms  and  Recordkeeping 
Requirements  Agency  Information 
Collection  Activity  Under  OMB  Review 

AGENCY:  Department  of  Transportation 

(DOT). 

ACTION:  Notice. 

SUMMARY:  In  compliance  with  the 
Paperwork  Reduction  Act  (44  U.S.C. 
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3501  et  seq.],  this  notice  announces  th^ 
the  Information  Collection  Request  (ICR) 
abstracted  below  has  been  forwarded  to 
the  Office  of  Management  and  Budget 
(OMB)  for  review  and  comment.  The 
ICR  describes  the  nature  of  the 
information  collection  and  its  expected 
cost  and  burden.  The  Federal  Register 
Notice  with  a  60-day  conunent  period 
soliciting  comments  on  the  following 
collections  of  information  was 
published  on  September  26, 1996  (FR 
61.  page  50528-50529). 
DATES:  Comments  must  be  submitted  on 
or  before  January  10, 1997. 
FOR  FURTHER  INFORMATION  CONTACT: 
Bemie  Stankus,  Office  of  Airline 
Information,  K-25,  Bureau  of 
Transportation  Statistics,  400  Seventh 
Street,  SW.,  Washington,  DC  20590, 
(202) 366-4387. 

SUPPLEMENTARY  INFORMATION: 

Bureau  of  Transportation  Statistics 
(BTS) 

1.  Title:  Submission  of  Audit  Reports, 
14  CFR  part  248. 

Type  of  Request:  Extension  of  a 
currently  approved  information 
collection. 

OMB  Control  Number  2138-0004. 

Form  Number:  N/A. 

Affected  Public:  Large  certificated  air 
carriers. 

Abstract:  The  audit  reports  are  used  as 
follows:  a  means  of  monitoring  an  air 
carrier's  continuing  fitness,  reference 
material  by  analysts  in  examining 
foreign  route  cases,  reference  material 
by  analysts  in  examining  proposed 
acquisitions,  maimers,  and 
consolidations,  a  means  whereby  the 
Department  sends  a  copy  of  the  report 
to  the  International  Qvil  Aviation 
Organization  (ICAO)  in  fulfillment  of  a 
U.S.  treaty  obligation,  and  corroboration 
of  carriers'  Form  41  filings. 

Estimated  Annual  Burden:  The  total 
estimated  annual  burden  is  22.5  hours. 
ADDRESSES:  Send  comments  to  the 
Office  of  Information  and  Regulatory 
Affairs,  Office  of  Management  and 
Budget,  725-1 7th  Street,  NW. 
Washington,  DC  20503,  Attention  DOT 
Desk  Officer. 

Comments  are  Invited  on:  whether  the 
proposed  collection  of  information  is 
necessary  for  the  proper  performance  of 
the  functions  of  the  Department, 
including  whether  the  information  will 
have  practical  utility;  the  accuracy  of 
the  Department's  estimate  of  the  burden 
of  the  proposed  information  collection; 
ways  to  enhance  the  quahty,  utility  and 
clarity  of  the  information  to  be 
collected;  and  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  the  use  of 


automated  collection  techniques  or 
other  forms  of  information  tedmology. 

Issued  in  Washington,  DC,  on  December  5, 
1996. 

Phillip  A.  Leach. 

Clearance  Officer,  United  States  Department 
of  Transportation. 

(FR  Doc.  9fr-31412  Filed  12-10-96;  8:45  am) 
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Federal  Aviation  Administration 

Receipt  of  Noise  Compatibility 
Program  and  Request  for  Review;  San 
Antonio  International  Airport  San 
Antonio,  TX 

agency:  Federal  Aviation 
Administration,  DOT. 

ACTION:  Notice. 

SUMMARY:  The  Federal  Aviation 
Administration  (FAA)  announces  that  it 
is  reviewing  a  proposed  revision  to  the 
previously  approved  noise  compatibility 
program  that  was  submitted  for  the  Qty 
of  San  Antonio,  Texas,  for  San  Antonio 
International  Airport  under  the 
provisions  of  Title  I  of  the  Aviation 
Safety  and  Noise  Abatement  Act  of  1979 
(Pub.  L.  96-193)  and  14  CFR  Part  150 
and  that  this  program  revision  will  be 
approved  or  disapproved  on  or  before 
May  26, 1997. 

effective  DATES:  The  effective  date  of 
the  FAA's  start  of  its  review  of  the  noise 
compatibiUty  program  revision  is 
November  27, 1996.  The  public 
comment  period  ends  January  26, 1997. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Wilham  A.  Perkins,  Federal  Aviation 
Administration,  Southwest  Region, 
Airports  Division,  Texas  Airport 
Development  Office.  ASW-652,  Forth 
Worth,  Texas,  76193-0650. 

Comments  on  the  proposed  noise 
compatibility  program  revision  should 
also  be  submitted  to  the  above<i8dress. 
SUPPLEMENTARY  INFORMATION:  This 
notice  announces  that  the  FAA  is 
reviewing  a  proposed  noise 
compatibility  program  revision  for  Slan 
Antonio  International  Airport  which 
will  be  approved  or  disapproved  on  or 
before  May  26, 1997.  This  notice  also 
announces  the  availability  of  this 
program  revision  for  pubUc  review  and 
comment. 

An  airport  operator  who  has 
submitted  noise  exposure  maps  that  are^ 
found  by  the  FAA  to  be  in  compliance 
with  the  requirements  of  Federal 
Aviation  Regulations  (FAR)  Part  150. 
promidgated  pursuant  to  Title  I  of  the 
Aviation  Safety  and  Noise  Abatement 
Act  of  1979,  may  submit  a  noise 
compatibility  program  and  subsequent 


revisions  for  FAA  approval  which  sets 
forth  the  measiires  me  operator  has 
taken  or  proposes  for  the  reduction  of 
existing  noncompatible  uses  and  for  the 
prevention  of  the  introduction  of  ■ 
additional  noncompatible  uses. 

The  dty  of  San  Antonio,  Texas 
submitted  to  the  FAA  on  January  28. 
1991  noise  exposure  maps,  descriptions 
and  other  docvmientation  which  were 
produced  during  development  of  the 
San  Antonio  Intemationial  Airport  FAR 
Part  150  Noise  Compatibility  Study. 
These  maps  were  reviewed  and 
determined  in  compliance  with 
applicable  requirements  on  April  12, 
1991. 

The  FAA  formally  received  the  noise 
compatibility  program  for  San  Antonio 
International  Airport  on  April  12, 1991. 
The  program  was  subsequenUy 
approved  on  October  9, 1991. 

"The  FAA  has  now  formally  received 
a  revision  to  the  noise  compatibility 
program  for  San  Antonio  International 
Airport,  effective  November  27,  1996. 
Preliminary  review  of  the  submitted 
material  indicates  that  it  conforms  to  die 
requirements  for  the  submittal  of 
revisions  to  noise  compatibility 
programs,  but  that  further  review  will  be 
necessary  prior  to  approval  or 
disapproval  of  the  program  revision. 
The  formal  review  period,  limited  by 
law  to  a  maximum  of  180  days,  will  be 
completed  on  or  before  May  26.  1997. 

liie  FAA's  detailed  evaluation  will  be 
conducted  under  the  provisions  of  14 
CFR  Part  150,  section  150.33.  The 
primary  considerations  in  the 
evsduation  process  are  whether  the 
proposed  revision  may  reduce  the  level 
of  aviation  safety,  create  an  undue 
burden  on  interstate  or  foreign 
commerce,  or  be  reasonably  consistent 
land  uses  and  preventing  the 
introduction  of  additional 
noncompatible  land  uses. 

Interested  persons  are  invited  to 
comment  on  the  proposed  program 
revision  with  specific  reference  to  these 
factors.  All  comments,  other  than  those 
properly  addressed  to  local  land  use 
authorities,  will  be  considered  by  the 
FAA  to  the  extent  practicable.  Copies  of 
the  noise  exposure  maps,  the  FAA's 
evaluation  of  the  maps,  the  previously 
approved  noise  compatibiUty  program, 
and  the  proposed  revision  are  available 
for  examination  at  the  following  - 
locations: 
Federal  Aviation  Administration. 

Airports  Division.  ^SW-600.  Frat 

Worth,  Texas  76193-0600. 
Qty  of  Soh  Antonio,  Department  of 

Aviation.  9800  Airport  Boulevard. 

San  Antonio.  Texas  78216-9990. 

Questions  may  be  directed  to  the 
individual  named  above  under  the 
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heading,  FOR  FURTHER  INFORMATKM 
CONTACT. 

Issued  in  Fact  Worth,  Texas,  November  27, 
1996. 

Naoal  L.  Saunders, 
Manager.  Airport  Division. 
(FR  Doc  96-31385  Filed  12-10-96;  8:45  am] 
MUMQ  oooe  4*t»-ia-M 


Notic*  of  bitsnt  To  Rul«  on  Application 
To  Uso  tho  Rovenuo  From  a  Passenger 
Paciiity  Chargs  (PFC)  at  Southwest 
Ploiida  international  Airport  PL  Mysrs, 
PL 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Notice  of  intent  to  rule  on 
application. 

SUiMMARY:  The  FAA  proposes  to  rule  and 
invites  public  comment  on  the 
application  to  use  the  revenue  from  a 
PFC  at  Southwest  Florida  International 
Airport  under  the  provisions  of  the 
Aviation  Safety  and  Capacity  Expansion 
Aot  of  1990  (Title  DC  of  the  Omnibus 
Budget  Reconciliation  Act  of  1990) 
(Pub.  L.  101-508)  and  Part  158  of  the 
Federal  Aviation  Regulations  (14  CFR 
Part  158). 

DATES:  Comments  must  be  received  on 
or  before  January  10, 1997. 
ADDRESSES:  Comments  on  this 
application  may  be  mailed  or  delivered 
in  triplicate  to  the  FAA  at  the  following 
address:  Orlando  Airports  District 
Office,  5950  Hazeltine  National  Dr., 
Suite  400,  Orlando,  Florida  32822. 

In  addition,  one  copy  of  any 
comments  submitted  to  the  FAA  must 
be  mailed  or  delivered  to  Debra  Lemke, 
Division  Manager,  Governmental  Affairs 
of  the  Lee  County  Port  Authority  at  the 
following  address:  Lee  County  Port 
Authority,  16000  Chamberlin  Parkway, 
Suite  8671.  Fort  Mvers.  FL  33913-8899. 

Air  carriers  and  foreign  air  carriers 
may  submit  copies  of  written  comments 
previously  provided  to  the  Lee  Coimty 
Port  Authority  imder  section  158.23  of 
Part  158.  , 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  Miguel  A.  Martinez,  Project 
Manager,  Orlando  Airports  District 
Office,  5950  Hazeltine  National  Dr., 
Suite  400,  Orlando,  Florida  32822,  407- 
812-6331.  The  application  may  be 
reviewed  in  person  at  this  same 
location. 

SUPPLEMENTARY  INflBRMATION:  The  FAA 
proposes  to  rule  and  invites  public 
comment  on  the  application  to  use  the 
revenue  from  a  PFC  at  Southwest 
Florida  International  Airport  under  the 
provisions  of  the  Aviation  Safety  and 
Capacity  Expansion  Act  of  1990  (Title 


DC  of  the  Omnibus  Budget 
Reconciliation  Act  of  1990)  (Pub.  L. 
101-508)  and  Part  158  of  the  Federal 
Aviation  Regulations  (14  CFR  Part  158). 

On  November  27. 1996.  the  FAA 
determined  that  the  application  to  use 
the  revenue  from  a  PFC  submitted  by 
Lee  County  Port  Authority  was 
substantially  complete  within  the 
requirements  of  section  158.25  of  Part 
158.  The  FAA  will  approve  or 
disapprove  the  application,  in  whole  or 
in  part,  no  later  than  February  27, 1997. 

The  following  is  a  brief  overview  of 
PFC  Application  No.  97-04-U-O©-  . 
RSW. 

Level  of  the  proposed  PFC:  $3.00. 

Proposed  charge  effective  date: 
November  1, 1992. 

Proposed  charge  expiration  date: 
February  28,  2017. 

Total  estimated  PFC  revenue:   '     •  " 
$7,012,500.  "■     ■     . 

Brief  description  of  proposed 
project(s):  (Concourse  with  three  to  five 
gates;  Facility  for  commuter  traffic; 
Entrance  road  improvements;  Departure 
lounge. 

Class  or  classes  of  air  carrier  which 
the  FAA  previously  approved  to  be 
exempt  from  the  requirement  to  collect 
PFCs:  Air  Taxi/Commercial  Operators 
(ATCO)  filing  FAA  Form  1800-31. 

Any  person  may  inspect  the 
application  in  person  at  the  FAA  office 
listed  above  under  FOR  FURTHER 
INFORMATION  CONTACT. 
-  In  addition,  any  person  may,  upon 
request,  inspect  the  application,  notice 
and  other  documents  germane  to  the 
application  in  person  at  the  Lee  County 
Port  Authority. 

Issued  in  Orlando,  Florida  on  November 
27,1996. 

W.  Dean  Stringer,  '' 

Acting  Manager,  Orlando  Airports  District 
Office,  Southern  Region. 
|FR  Doc.  96-31382  Filed  12-10-46;  8:45  am) 
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Notice  of  Intofft  To  Rule  on  Application 
To  Use  ttia  Revanua  Prom  a  Passenger 
Paciiity  Charge  (PFC)  at  Capital  City 
Airport,  Lansing,  Ml 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Notice  of  intent  to  rule  on 
application. 

SUMMARY:  The  FAA  proposes  to  rule  and' 
invites  public  comment  on  the 
application  to  use  the  revenue  from  a 
PFC  at  Capital  City  Airport  under  the 
provisions  of  the  Aviation  Safety  and 
Capacity  E>cpansion  Act  of  1990  (Title 
DC  of  the  Omnibus  Budget 
Reconciliation  Act  of  1990).  (Pub.  L. 


101-508)  and  Part  158  of  the  Federal 
Aviation  Regulations  (14  CFR  Part  158). 
DATES':  Comments  must  be  received  on 
or  before  January  10, 1997. 
ADDRESSES:  Comments  on  this 
application  may  be  mailed  or  delivered 
in  triplicate  to  the  FAA  at  the  following 
address:  Federal  Aviation 
AdministratifHi,  Detroit  Airports  District 
Office,  Willow  Run  Airport,  East,  8820 
Beck  Road  Belleville,  Michigan  48111. 

In  addition,  one  copy  of  any 
comments  submitted  to  the  FAA  must 
be  mailed  or  delivered  to  Mr.  Thomas 
W.  Schmidt,  Executive  Director  of  the 
Capital  Region  Airport  Authority  at  the 
following  address:  Capital  Region 
Airport  Authority,  Capital  Qty  Airport, 
Lansing,  MI  48906. 

Air  carriers  and  foreign  air  carriers 
may  submit  copies  of  written  comments 
previously  provided  to  the  Capital 
Region  Airport  Authority  under  section 
158.23  of  Part  158. 

FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Mary  Jagiello,  Program  Manager.  Federal 
Aviation  Administration,  Detroit 
Airports  District  Office.  Willow  Run 
Airport,  East,  8820  Beck  Road, 
Belleville,  Michigan  48111  (313-487- 
7296).  The  application  may  be  reviewed 
in  person  at  this  same  location. 
SUPPLEMENTARY  INFORMATION:  The  FAA 
proposes  to  rule  and  invites  public 
comment  on  the  application  to  use  the 
revenue  from  a  PFC  at  Capital  City 
Airport  under  the  provisions  of  the 
Aviation  Safety  and  Capacity  Expansion 
Act  of  1990  (Title  IX  of  the  Omnibus 
Budget  Reconciliation  Act  of  1990) 
(Pub.  L.  101-508)  and  Part  158  of  the 
Federal  Aviation  Regulations  (14  CFR 
Part  158). 

On  November  22, 1996,  the  FAA 
determined  that  the  application  to  use 
the  revenue  from  a  PFC  submitted  by 
Capital  Region  Airport  Authority  was 
substantially  complete  within  the 
requirements  of  section  158.25  of  Part 
158.  The  FAA  will  approve  or 
disapprove.the  application,  in  whole  or 
in  part,  no  later  than  January  29,  1997. 

The  following  is  a  brief  overview  of 
the  application. 

PFC  Application  No.:  96-02-U-OO- 
LAN. 

Level  of  the  PFC:  $3.00. 
-  Actual  charge  effective  date:  October 
1. 1993. 

Estimated  charge  expiration  date: 
May  31.  2002. 

Total  approved  net  PFC  revenue: 
$8,489,276.00. 

Brief  description  of  proposed 
projectls):  Airport  Rescue  Fire  Fighting 
(ARFF)  Access  Road,  Rehabilitate 
Access  Koads,  Obstruction  Removal 
Rim  way  6-24,  Freight  Ramp 
Construction,  Construction  of  Taxiway. 


r 
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Class  or  classes  of  air  carriers  which 
the  public  agency  has  requested  not  be 
required  to  collect  PFCs:  Part  135  air 
taxi/commercial  operators  filing  FAA 
Form  1800-31. 

Any  person  may  inspect  the 
application  in  person  at  the  FAA  office 
listed  above  under  FOA  FURTHER 
INFORMATION  CONTACT. 

In  addition,  any  person  may,  upon 
request,  inspect  the  application.'notice, 
^d  other  documents  germane  to  the 
application  in  person  at  the  Capital 
RiBgion  Airport  Authority. 

Issued  in  Des  Plaiaes,  Illinois,  on 
December  3.  t996. 
MelisM  S.  Wiafay, 

Acting  Manager,  Planning/Programming 
Branch,  Airports  Division,  Great  Lakes 
Region. 

[FR  Doc.  96-31384  Filed  12-10-96;  8.45  Bin] 
BKIMQ  COOE  4»ie-13-M 


Notice  of  Intent  To  Rule  on  Application 
To  Impose  and  Use  ttie  Revenue  From 
a  Passenger  Facility  Charge  (PFC)  at 
Grand  Forlcs  International  Airport, 
Grand  Forits,  NO 

agency:  Federal  Aviation 
Administration  (FAA),  DOT., 
ACnON:  Notice  of  intent  to  rule  on 
application. 

SUMMARY:  The  FAA  proposes  to  rule  and 
invites  public  comment  on  the 
application  to  impose  and  use  the 
revenue  from  a  RFC  at  Grand  Forks 
International  Airport  under  the 
provisions  of  the  Aviation  Safety  and 
Capacity  Expansion  Act  of  1990  (Title 
DC  of  the  Oinnibus  Budget 
Reconciliation  Act  of  1990)  (Pub.  L. 
101-508)  and  Part  158  of  the  Federal 
Aviation  Regulations  (14  CFR  Part  158). 
DATES:  Comments  must  be  received  On 
or  before  January  10, 1997. 
ADDRESSES:  Comments  on  this 
application  may  be  mailed  or  delivered 
in  triplicate  to  the  AA  at  the  following 
address:  Federal  Aviation 
Administration,  Bismarck  Airports 
District  Office.  2000  University  Drive, 
Bismarck,  North  Dakota  58504.  In 
addition,  one  copy  of  any  comments 
submitted  to  the  FAA  must  be  mailed  or 
delivered  to  Ms.  Mary  )o  Cry^al, 
Director  of  Finance  and  Administration, 
of  the  Grand  Forks  Regional  Airport 
Authority  at  the  following  address: 
Grand  Forks  International  Airport,  2787 
Airport  Drive,  Grand  Forks,  North 
Dakota  58203. 

Air  carriers  and  foreign  air  carriers 
may  submit  copies  of  written  comments 
previously  provided  to  the  Grand  Forks 
Regional  Akport  Authority  imder 
section  158.23  of  Part  158. 


FOR  FURTHER  INFORMATION  CONTACT: 

Ms.  Irene  R.  Porter.  Manager,  Bismarck 
Airports  District  Office,  2000  University 
Drive,  Bismarck,  North  Dakota  58504, 
(701)  250-4385.  The  application  may  be 
reviewed  in  person  at  this  same 
location. 

SUPI^MENTARY  INFORMATION:  The  FAA 
proposes  to  rule  and  invites  public 
comment  on  the  application  to  impose 
and  use  the  revenue  from  a  PFC  at 
Grand  Forks  International  Airport  under 
the  provisions  of  the  Aviation  Safety 
and  Capacity  Expansion  Act  of  1990 
(Title  DC  of  the  Omnibus  Budget 
Reconciliation  Act  of  1990)  (Pub.  L. 
101-508)  and  Part  158  of  the  Federal 
Aviation  Regulations  (14  CFR  Part  158). 

On  November  15, 1996,  the  FAA 
determined  that  the  application  to 
impose  and  use  the  revenue  from  a  PFC 
submitted  by  the  Grand  FoAs  Regional 
Airport  Authority  was  substantially 
complete  within  the  requirements  of 
section  158.25  of  Part  158.  The  FAA 
will  approve  or  disapprove  the 
application,  in  whole  or  ih  part,  no  later 
than  February  15, 1997. 

The  following  is  a  brief  overview  of 
the  application. 

PFC  application  number:  97-04-C- 
00-GFK. 

Level  of  the  proposed  PFC:  $3.00. 

Proposed  charge  effective  date:  April 
1, 1997. 

Proposed  charge  expiration  date: 
December  1.1997. 

Total  estimated  PFC  revenue: 
$331,110.00. 

Brief  description  of  proposed 
projectls):  Reconstruct  and  Widen 
Taxi  way  A;  Update  Airport  Master  Plan 
and  Airport  Layout  Plan;  Acquire  Land 
for  Runway  Protection  Zone  (RPZ)  and 
Obstruction  Removal  in  RPZ;  ■' 
Reconstruct  April  "B"  and  Install  Apron 
Lights;  Purchase  Snow  Removal 
Equipment  (SRE)/Snowplow;  Purchase 
SREA^oader;  Rehabilitate  Airline 
(Terminal)  Apron. 

Class  or  classes  of  air  carriers  which 
the  public  agency  has  requested  not  be 
required  to  collect  PFCs:  Air  Taxi/ 
Commercial  Operators  (ATCO)  filing 
FAA  Form  1800-31. 

Any  person  may  inspect  the 
application  in  person  at  the  FAA  office 
listed  above  under  FOR  FURTHER 
INFORMATION  CONTACT. 

In  addition,  any  {}erson  may,  upon 
request,  inspect  the  application,  notice 
and  other  documents  germane  to  the 
application  in  person  at  the  Grand  Forks 
Regional  Airport  Authority  offices  at  the 
Grand  Forks  International  Airport. 


Issued  ia  Des  Plaines.  Illinois  on  December 
3.1996 

Mriiau  S.  Wisliy, 

Acting  Manager.  Pianiung  and  Programming 
Branch,  Airports  Division,  Great  Lakes 
Region. 

(FR  Doc.  96-31383  Filed  12-10-96;  8:45  am) 
BILUNQ  COOE  4*10-19-H    . 

[Summary  Notica  No.  PE-96-57] 

Petitions  for  Exemption;  Summary  of 
Petitions  Received;  Dispositions  of 
Petitions  issued 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Notice  of  petitions  for 
exemption  received  and  of  dispositions 
of  prior  petitions. 

summary:  Pursuant  to  FAA's  rulemaking 
provisions  governing  the  application, 
processing,  and  disposition  of  petitions 
for  exemption  (l^CFR  Part  11),  this 
notice  contains  a  summary  of  certain 
petitions  seeking  relief  from  specified 
requirements  of  the  Federal  AViation 
Regulations  (14  CFR  Chapter  I), 
dispositions  of  certain  petitions 
previously  received,  and  corrections. 
The  purpose  of  this  notice  is  to  improve 
the  pubhc's  awareness  of,  and 
participation  in,  this  aspect  of  FAA's 
regulatory  activities.  Neither  publication 
of  this  notice  nor  the  inclusion  or 
omission  of  information  in  the  summary 
is  intended  to  affect  the  legal  status  of 
any  petition  or  its  final  disposition. 
DATES:  Conunents  on  j>etitions  received 
must  identify  the  petition  docket 
number  involved  and-must  be  received 
on  or  before  DecembCT  30, 1996. 
ADDRESSES:  Send  comments  on  any 
petition  in  triplicate  to:  Federal 
Aviation  Administration,  Office  of  the   • 
Chief  Counsel,  Attn:  Rule  Docket  (AGC- 

200),  Petition  Docket  No. 800 

Independence  Avenue,  SW., 
Washington,  D.C.  20591.    ' 

Commeots  may  also  be  sent 
electronically  to  the  following  internet 
address:  nprmcmts@faa.dot.gov. 

The  petition,  any  comments  received, 
and  a  copy  of  any  final  disposition  are 
filed  in  die  assigned  regulatory  docket 
and  are  available  for  examination  in  the 
Rules  Docket  (AGC-200),  Room  915G. 
FAA  Headquarters  Building  (FOB  lOA), 
800  Independence  Avenue,  SW., 
Washington,  D.C.  20591;  telephone 
(202)267-3132. 

FOR  FURTHER  INFORMATION  CONTACT: 
Fred  Haynes  (202)  267-3939  or  Angela 
Anderson  (202)  267-9681  Office  of 
Rulemaking  (ARM-1),  Federal  Aviation 
Administration,  800  Independence 
Avenue,  SW..  Washington.  DC  20591. 
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This  notice  is  published  pursuant  to 
paragraphs  (c).  (e),  and  (g)  of  §11.27  of 
Part  11  of  the  Federal  Aviation 
Regulations  (14  CFR  Part  11). 

Issued  in  Washington.  D.QI  on  December 
4,  1996. 

Donald  P.  Byrne. 
Assistant  Chief  Counsel  for  ReguJations. 

Dispositions  of  Petitions   ■ 

Docket  No.:  13199 

Petitioner  American  Airlines,  Inc^ 

Sections  of  the  FAR  Affected:  14  CFR 

61.55(b)(2);  61.56(c)(1);  61.57  (c)  and 
■  (d);  61.58  (c)(1)  and  (d);  61.63(c)(2). 
and  (d)  (2)  and  (3):  61.65(c),  (e)  (2) 
and  (3),  and  (g);  61.67(d)(2);  61.157(d) 
(1)  and  (2).  and  (e)  (1)  and  (2); 
61.191(c);  and  Appendix  A  to  part  61 

Description  of  Relief  Sought:  To  permit 
American  Airlines,  Inc.,  to  use 
Federal  Aviation  Administration 
(FAA)-approved  simulators  to  meet 
certain  flight  experience  requirements 
of  part  61.  Grant,  October  17, 1996, 
Exemption  No.  4652F 

Docket  No:  15903 

Petitioner:  Department  of  the  Treastiry, 
Bureau  of  Alcohol,  Tobacco  and 
Firearms.  

Sections  of  the  FAR  Affected:  14  CFK 
91.111(b);  91.119(c);  91.127(b); 
91.1S9(a)  (1)  and  (2);  and  91.209(a) 

Description  of  Relief  Sought:  To  permit 
the  petitioner  to  conduct  surveillance 
operations  using  aircraft  to  enforce 
Federal  laws  pertaining  to  firearms, 
liquor,  explosives,  and  wagering. 
Grant.  October  18.  1996.  Exemption 
No.  2327 A 

Docket  No.:  23336 

Petitioner:  Simulator  Training,  Inc. 

Sections  of  the  FAR  Affected:  14  CFR 
61.55(b)(2);  61.56(c)(1);  61.57  (c)  and 
(d);  61.58(c)(1)  and  (d);  61.63(c)(2), 

.  and  (d)  2  and  (3);  ei.65(c),  (e)  (2)  and 
(3).  and  (g);  61.67(d)(2);  61.157(d)  (1) 
and  (2),  and  (e)  (1)  and  (2);  61.191(c); 
and  Appendix  A  to  part  61 

Description  of  Relief  Sought:  To  permit 
Simulator  Training  Inc.  to  use  Federal 
Aviation  Administration  (FAA)- 
approved  simulators  to  meet  certain 
fU^t  experience  requirements  of  Part 
61.  Grant.  October  17. 1996, 
Exemption  No.  5232E 

Docket  No.:  23713 

Petitioner.  Simuflite  Training 
International 

Sections  of  the  FAR  Affected:  14  CFR 
61.55(b)(2);  61.56(c)(1);  61.57  (c)  and 
(d);  61.58  (c)(1)  and  (d);  61.63(c)  (2), 
and  (d)  2  and  (3);  61.65(c),  (e)  (2)  and 
(3),  and  (g);  61.67(d)(2):  61.157(d)  1 
and  2,  and  (e)  (1)  and  (2);  61.191(c); 
and  Appendix  A  to  part  61 

Description  of  Relief  Sou^t:  To  permit 
SimuFlite  Training  International  to 


use  Federal  Aviation  Administraion 
(FAA)-approved  simulators  to  meet 
certain  flight  experience  requirements 
of  Part  61.  Grant,  October  17, 1996, 
Exemption  No.  393 IK  ■  .  y. 

Docket  No.:  23921 

Petitioner  FlightSafety  International 

Sections  of  the  FAR  Affected:  14  CFR 
61.55(bK2);  61.56(c)(1);  61.57  (c)  and 
(d);  61.58  (c)(1)  and  (d);  61.63  (c)(2), 
and  (d)(2)  and  (3);  61.65(c),  (e)(2)  and 

.  (3).  and  (g);  61.67(d)(2);  61.157(d)  (1) 
and  (2),  and  (e)  (1)  and  (2);  61.191(c): 
and  Appendix  A  to  part  61 

Description  of  Relief  Sought:  To  permit 
FlightSafety  International  to  use 
Federal  Aviation  Administration 
(FAA)-approved  simulators  to  meet 
certain  flight  experience  requirements 
of  Part  61.  Grant.  October  17,  1996. 
Exemption  No.  531 7F 

Docket  No.:  24256 

Petitioner  Oalfort  Training,  L.P. 

Sections  of  the  FAR  Affected:  14  CFR 
61.55(b)(2);  61.56(c)(1);  61.57  (c)  and 
(d):  61.58  (c)(1)  and  (d);  61.63  (c)(2). 
and  (d)  (2)  and  (3):  61.65(c),  (e)  (2) 
and  (3),  and  (g);  61.67(d)(2);  61.157(d) 
(1)  and  (2),  and  (e)  (1)  and  (2); 
61.191(c);  and  Appendix  A  to  part  61 

Description  of  Relief  Sought:  To  permit 
Dalfort  Training,  L.P.  to  use  Federal 
Aviation  Administration  (FAA)- 
approved  simulators  to  meet  certain 
flight  experience  requirements  of  part 
61.  Grant,  October  12. 1996. 
Exemption  No.  4955F 

Docket  No.:  24413 

Petitioner  Tiger 

Sections  of  the  FAR  Affected:  14  CFR 
61.55(b)(2);  61.56(c)(1);  61.57  (c)  and 
(d);  61.58  (c)(1)  and  (d);  61.63  (c)(2), 
and  (d)  (2)  and  (3);  61.65(c).  (e)  (2) 
and  (3),  and  (g);  61.67(d)(2):  61.157(d) 
(1)  and  (2),  and  (e)  (1)  and  (2); 
61.191(c);  and  Appendix  A  to  part  61 

Description  of  Relief  Sought:  To  permit 
Tiger  to  use  Federal  Aviation 
Administration  (FAA)-approved 
simulators  to  meet  certain  flight 
experience  requirements  of  part  61. 
Grant,  October  17, 1996.  Exemption 
No.  6073A 

Docket  No.:  25692 

Petitioner:  Reflectone  Training  Center — 
.Dulles 

Sections  of  the  FAR  Affected:  14  CFR 
61.55(b)(2);  61.56(c)(1);  61.57  (c)  and 
(d);  61.58  (c)(1)  and  (d);  61.63  (c)(2), 
and  (d)  (2)  and  (3);  61.65(c),  (e)  (2) 
and  (3),  and  (g);  61.67(d)(2):  61.157(d) 
(1)  and  (2),  and  (e)  (1)  and  (2); 
61.191(c);  and  Appendix  A  to  part  61 

Description  of  Relief  Sought:  To  permit 
Reflecton^ Training  Center — Dulles  to 
use  Federal  Aviation  Administration 
(FAA)-approved  simulators  to  meet 
certain  flight  experience  requirements 


of  part  61.  Grant.  October  17. 1996. 
Exemption  No.  SHOD 

Docket  No.:  26056 

Petitioner  AVIA  Training 

Sections  of  the  FAR  Affected:  14  CFR 
61.55(b)(2);  61.56(c)(1);  61.57  (c)  and 
(d):  61.58  <c)(l)  and  (d);  61.63  (c)(2), 
and  (d)  (2)  and  (3);  61.65  (c).  (ej  (2) 
and  (3),  and  (g);  61.67(d)(2);  61.157(d} 
(1)  and  (2),  and  (e)  (1)  and  (2); 
61.19i(c);  and  Appendix  A  to  part  61 

Description  of  Relief  Sought:  To  permit . 
AVIA  Training  to  use  Federal 
Aviation  Administration  (FAA)- 
approved  simulators  to  meet  certain 
flight  experience  requirements  of  Part 
61.  Grant.  October  17.  1996. 
Exemption  No.  51 6D 

Docket  No.:  26163 

Petitioner  USAir,  Inc. 

Sections  of  the  FAR  Affected:  14  CFR 
61.55(b)(2);  61.56(c)(1);  61.57  (c)  and 
(d);  61.58  (c)(1)  and  (d);  61.63  (c)(2), 
and  (d)  (2)  and  (3);  61.65  (c),  (e)  (2) 
and  (3),  and  (g);  61.67(d)(2);  61.157  (d) 
(1)  and  (2),  and  (e)  (1)  and  (2); 
61.191(c):  and  Appendix  A  to  part  61 

Description  of  Relief  Sought:  To  permit 
USAir,  Inc.  to  use  Federal  Aviation 
Administration  (FAA)-approved 
simulators  to  meet  certain  flight 
experience  requirements  of  Part  61. 
Grant,  October  17,  1996.  Exemption 
No.  5158E 

Docket  No.:  26223 

Petitioner:  Airbus  Service  Company, 
Inc. 

Sections  of  the  FAR  Affected:  14  CFR 
61.55(b)(2);  61.56(c)(1):  61.57(c)  and 
(d):  61.58(c)  (1)  and  (d);  61.63(c)(2). 
and  (d)  (2)  and  (3);  61.65(c).  (e)  (2) 
and  (3),  and  (g);  61.67(d)(2);  61.157(d) 
(1)  and  (2),  and  (e)  (1)  and  (2); 
61.191(c):  and  Appendix  A  to  part  61 

Description  of  Relief  Sought:  To  permit 
Airbus  Service  Company,  Inc.  to  use 
Federal  Aviation  Achninistration 
(FAA)-approved  simulators  to  meet 
certain  flight  experience  requirements 
of  Part  61.  Grant.  October  17.  1996. 
Exemption  No.  6032B 

Docket  No.:  26577 

Petitioner:  Jet  Tech,  Inc. 

Sections  dfthe  FAR  Affected:  14  CFR 
61.55(b)(2);  61.56(c)(1);  61.57  (c)  and 
(d);  61.58  (c)  (1)  and  (d);  61.63(c)(2), 
and  (d){2)  and  (3);  61.65(c),  (e)  (2)  and 
(3),  and  (g);  61.67(d)(2):  61.157  (d)  (1) 
and  (2),  and  (e)  (1)  and  (2);  61.191(c): 
and  Appendix  A  to  part  61 

Description  of  Relief  Sought:  To  permit 
Jet  Tech,  Inc.  to  use  Federal  Aviation 
Administraticm  (FAA)-approved 
simulators  to  meet  certain  flight 
experience  requirements  of  Part  61. 
Grant,  October  17, 1996,  Exemption 
No.  5377D 

Docket  No.:  26945 
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Petitioner:  Seven  Stars  International, 
Inc.  '  

Sections  of  the  FAR  Affected:  14  CFR 
61.55(b)(2):  61.56(c)(1);  61.57  (c)  and 
(d):  61.58(c)  (1)  and  (d);  61.63(c)(2). 
and  (d)  (2)  and  (3):  61.67(d)(2):  61.157 
(d)  (1)  and  (2),  and  (e)  (1)  and  (2);  and 
Appendix  A  to  part  61 

Description  of  Relief  Sought:  To  permit 
Seven  Stars  International,  Inc.  to  use 
Federal  Aviation  Administration 
(FAA)-approved  simulators  to  meet 
certain  flight  experience  requirements 
of  Part  61.  Gmnt,  October  17, 1996, 
Exemption  No.  5544B 

Docket  No.:  26992 

Petitioner:  Continental  Airlines,  Inc. 

Sections  of  the  FAR  Affected:  14  CFR 
61.55(b)(2):  61.56(c)(1):  61.57  (c)  and 
(d);  61.58  (c)(1)  and  (d):  61.63(c)(2), 
and  (d)(2)  and  (3);  61.65(c).  (e)  (2)  and 
(3),  and  (g);  61.67(d)  (2):  61.157  (d)  (1) 
and  (2).  and  (e)  (1)  and  (2):  61.191(c); 
and  Appendix  A  to  part  61 

Description  of  Relief  Sought:  To  permit 
Continental  Airlines,  Inc.  to  use 
Federal  Aviation  Administration 
(FAA)-approved  simulators  to  meet 
certain  flight  experience  requirements 
of  Part  61.  Gmnt,  October  17,  1996,    . 
Exemption  No.  5557B 

Docket  No.:  27120 

Petitioner:  Flight  Training  International, 
Inc.  

Sections  of  the  FAR  Affected:  14  CFR 
61.55(b)(2);  61.56(c)(1);  61.57  (c)  and 
(d);  61.58(c)(1)  andtd);  61.63(c)(2), 
and  (d)  (2)  and  (3);  61.65(c).  (e)  (2) 
and  (3),  and  (g);  61.67(d)(2);  61.157  (d) 
(1)  and  (2),  and  (e)  (1)  and  (2); 
61.191(c);  and  Appendix  A  to  part  61 

Description  of  Relief  Sought:  To  permit 
Flight  Training  International,  Inc.  to 
use  Federal  Aviation  Administration 
(PAA)-approved  simulators  to  meet 
certain  flight  experience  requirements 
of  Part  61.  Grant,  October  17, 1996, 
Exemption  No.  5629B 

Docket  No.:  27223 

Petitioner:  Ralph  J.  Diana 

Sections  of  the  FAR  Affected:  14  CFR 
61.55(b)(2);  61.56(c)(1);  61.57(c)  and 
(d):  61.58  (c)(1)  and  (d);  61.63(c)(2), 
and  (d)  (2)  and  (3);  61.65(c).  (e)  (2) 
and  (3).  and  (g);  61.76(d)(2):  61.157  (d) 
(1)  and  (2),  and  (e)  (1)  and  (2); 
61.191(c);  and  Appendix  A  to  part  61 

Description  of  Relief  Sought:  To  permit 
Ralph  J.  Diana  to  use  Federal  Aviation 
Administration  (FAA)-approved 
simulators  to  meet  certain  flight 
experience  requirements  of  Part  61. 
Grant,  October  21 , 1 996,  Exemption 
No.  6191A 

Docket  No.:  27310 

Petitioner:  Purdue  University 

Sections  of  the  FAR  Affected:  14  CFR 
61.55(b)(2);  61.56(c)(1);  61.57  (c)  and 


(d);  61.58  (c)(1)  and  (d);  61.63(c)(2). 
and  (d)  (2)  and  (3);  61.65(c).  (e)  (2) 
and  (3),  and  (g);  61.67(d)  (2);  61.157(d) 
(1)  and  (2),  and  (e)  (1)  and  (2); 
61.191(c);  and  Appendix  A  to  part  61 

Description  of  Relief  Sought:  To  permit 
Purdue  University  to  use  Fedoal 
Aviation  Administration  (FAAJ- 
approved  simulators  to  meet  certain 
flight  experience  requirements  of  Part 
61 .  Grant,  October  17,1 996, 
Exemption  No.  57068 

Docket  No.:  27976 

Petitioner  Delta  Airlines,-Inc.      

Sections  of  the  FAR  Affected:  14  CFR 
61.55(b)l2):  61.56(c)(1);  61.57  (c)  and 
(d);  61.58  (c)(1)  and  (d);  61.63  (c)(2). 
and  (d)  (2)  and  (3);  61.65  (c).  (e)  (2) 
and  (3),  and  (g);  61.67(d)(2);  61.157  (d) 
(1)  and  (2).  and  (e)  (1)  and  (2); 
61.191(c);  and  Appendix  ^  to  part  61 

Description  of  Relief  Sought:  To  permit 
Delta  Airlines,  Inc.  to  use  Federal 
Aviation  Administration  (FAA)- 
approved  simulators  to  meet  certain 
flight  experience  requirements  of  part 
61.  Grant,  October  17, 1996, 
Exemption  No.  5995A 

Docket  No.:  28310 

Petitioner:  Waypoint  Aeronautical 
Corporation  

SecUons  of  the  FAR  Affected:  14  CFR 
61.55  (b)  (2);  61.56(c)(1):  61.57  (c)  and 
(d);  61.58  (c)(1)  and  (d);  61.63(c)  (2). 
and  (d)  (2)  and  (3);  61.65(c).  (e)  (2) 
and  (3),  and  (g);  61.67(d)(2):  61.157  (d) 
(1)  and  (2),  and  (e)  (1)  and  (2); 
61.191(c);  and  Appendix  A  to  part  61 

Description  of  Relief  Sought:  To  permit 
Waypoint  Aeronautical  Corporation  to 
use  Federal  Aviation  Administration 
(FAA)-approved  simulators  to  meet 
certain  flight  experience  requirements 
of  part  61.  Grant,  October  17,  1996, 
Exemption  No.  61 55 A 

Docket  No.:  28237 

Petitioner:  Premair,  Inc. 

Sections  of  the  FAR  Affected:  14  CFR 
61.55(b)(2):  61.56(c)(1);  61.57  (c)  and 
(d);  61.58  (c)(1)  and  (d);  61.63(c)  (2), 
and  (d)  (2)  and  (3);  61.65(c),  (e)  (2) 
and  (3).  and  (g);  61.67(d)(2);  61.157  (d) 
(1)  and  (2),  and  (e)  (1)  and  (2); 
61.191(c):  and  Appendix  A  to  part  61 

Description  of  Relief  Sought:  To  permit 
PremAir,  Inc.  to  use  Federal  Aviation 
Administration  (FAA)-approved 
simulators  to  meet  certain  flight 
experience  requirements  of  part  61. 
Grant'.  October  17. 1996,  Exemption 
No.  6190A 

Docket  No.:  26A23 

Petitioner:  American  Trans  Air  Training 
Corporation  

Sections  of  the  FAR  Affected:  14  CFR 
61.55(b)(2):  61.56(c)(1):  61.57  (c)  and 
(d);  61.58  (c)(1)  and  (d);  61.63  (c)(2). 
and  (d)  (2)  and  (3);  61.65  (c),  (e)  (2) 


and  (3).  and  (g);  61.67  (d)  (2);  61.157 
(d)  (1)  and  (2),  and  (e)  (1)  and  (2); 
61.191(c):  and  Appendix  A  to  part  61 

Description  of  Relief  Sought:  To  permit- 
American  Trans  Air  Training 
Corporation  to  use  Federal  Aviation 
Administration  (FAA)-approved 
simulator  to  meet  certain  flight 
experience  requirements  of  part  61. 
Grant,  October  17. 1996,  Exemption 
No.  6411 A 

Docket  No.:  28485 

Petitioner:  Polar  Air  Cargo 

Sections  of  the  FAR  Affected:  14  CFR 

•    121.583(a)(8) 

Description  of  Relief  Sought:  To  allow 
Polar  Air  Cargo  to  provide 
transportation  for  the  dependents  of 
its  employees  to  any  destination 
without  meeting  certain  passenger- 
carrying  requirements  of  part  121  and 
without  the  dependents  traveling  with 
the  employees,  and  without  regard  as 
to  whether  the  employees  are 
traveling  on  company  business.  Grant, 
October  18,  1996,  Exemption  No. 
6530 

Docket  No.:  28517 

Petitioner:  Samuel  D.  James 

Sections  of  the  FAR  Affected:  14  CFR 
91.109  (a)  ^d  (b)(3) 

Description  of  Relief  Sought:  To  permit 
Samuel  D.  James  to  conduct  certain 
flight  instruction  and  simulated 
instrument  flights  to  meet  recent 
instrument  experience  requirements, 
in  certain  Beechcraft  airplanes 
equipped  with  a  functioning  throw- 
over  control  wheel  in  place  of 
functioning  dual  controls.  Grant, 
October  17. 1996.  Exemption  No: 
6532 

Docket  No.:  28536 

Petitoner:  Kenneth  W.  Brown       

Sections  of  the  FAR  Affected:  14  CFR 
91.109  (a)  and  (b)(3) 

Description  of  Relief  Sought:  To  permit 
Kenneth  W.  Brown  to  conduct  certain 
flight  instruction  and  simulated 
instrument  flights  to  meet  recent 
instrument  experience  requirements, 
in  certain  Beechcraft  airplanes 
equipped  with  a  functioning  throw- 
over  control  wheel  in  place  of 
functioning  dual  controls.  Grant, 
October  17, 1996,  Exemption  No. 
6531 

Docket  No.:  28538 

Petitioner:  John  M."  Hirsch  

Sections  of  the  FAR  Affected:  14  CFR 
91.109  (a)  and  (b)(3) 

Description  of  Relief  Sought:  To  permit 
John  M.  Hirsch  to  conduct  certain 
flight  instruction  and  simulated 
instrument  flights  to  meet  recent 
instrument  experience  requirements, 
in  certain  Beechcraft  airplanes 
equipped  with  a  functioning  throw- 
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over  control  wheel  in  place  of 
functioning  dual  controls.  Gmnt, 
October  17.  1996,  Exemption  No. 
6533 

Docket  No.:  28619 

Petitoner:  Law  Offices  of  Birch,  Horton, 
Bittner  and  Cherot  

Sections  of  the  FAR  Affected:  14  CFR 
135.267  (b)(2)  and  (c),  and  135.269  (b) 
(2)  (3)  and  (4) 

Description  of  Relief  Sought:  To  permit 
F.S.  Air  Service  Inc.,  to  assign  its 
flight  crewmembers  and  allow  its 
flight  crewmembers  to  accept  a  flight 
assignment  of  up  16  hours  of  flight 
time  during  20-ho\ir  duty  day,  for  the 
purpose  of  conducting  international 
emergency  medical  evacuation 
operations.  Denial,  October  17,  1996, 
Exemption  No.  6534 

Docket  No.:  2669* 

Petitioner:  North  American  Airlines 

Sections  of  the  FAR  Affected:  14  CFR 
121.358(a) 

Description  of  Relief  Sought:  To  permit 
North  American  Airlines  to  operate  a 
foreign-registered  B75  7-200  aircraft 
(G-MONE)  on  an  interchange 
agreement  between  December  2, 1996, 
and  March  31, 1997,  without  being 
equipped  with  a  low-altitude 
windshear  system. 

IFR  Doc.  96-31379  Filed  12-10-96;  8:45  am) 
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Federal  Aviation  Administration 
[Summary  Notice  Kg.  PE-«6-66] 

Petitions  for  Exemption;  Summary  of 
Petitions  Received;  Dispositions  of 
Petitions  Issued 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Notice  of  petitions  for 
exemption  received  and  of  dispositions 
of  prior  petitions. 

SUMMARY:  Pursuant  to  FAA's  rulemaking 
provisions  governing  the  application, 
processing,  and  disposition  of  petitions 
for  exemption  (14  CFR  Part  11),  this 
notice  contains  a  summary  of  certain 
petitions  seeking  rehef  from  specified 
requirements  of  the  Federal  Aviation 
Regulations  (14  CFR  Chapter  I), 
dispositions  of  certain  petitions 
previously  received,  and  corrections. 
The  purpose  of  this  notice  is  to  improve 
the  public's  awareness  of,  and 
participation  in,  this  aspect  of  FAA's 
regulatory  activities.  Neither  publication 
of  this  notice  nor  the  inclusion  or 
omission  of  information  in  the  simimary 
is  intended  to  affect  the  legal  status  of 
any  petition  or  its  final  disposition. 
DATES:  Comments  on  petitions  received 
must  identify  the  petition  docket 


number  involved  and  must  be  received 
on  or  before  December  30, 1996. 
ADDRESSES:  Send  comments  on  any 
petition  in  tripUcate  to:  Federal 
Aviation  Administration,  Office  of  the 
Chief  Coimsel,  Attn:  Rule  Docket  (AGC- 

200),  Petition  Docket  No. ,  800 

Independence  Avenue,  SW., 
Washington,  D.C.  20591.  ^ ; 

Comments  may  also  be  sent 
electronically  to  the  following  internet 
address:  nprmcmts@faa.dot.gov. 

The  petition,  any  comments  received, 
and  a  copy  of  any  final  disposition  are 
filed  in  the  assigned  regulatory  docket 
and  are  available  for  examination  in  the 
Rules  Docket  (AGG-200),  Room  91SG. 
FAA  Headquarters  Building  (FOB  lOA), 
800  Independence  Avenue,  SW., 
Washington,  D.C.  20591;  telephone    . 
(202) 267-3132. 

FOR  FURTHER  INFORMATION  CONTACT:  Fred 
Haynes  (202)  267-3939  or  Angela 
Anderson  (202)  267-9681  Office  of 
rulemaking  (ARM-1),  Federal  Aviation 
Administration,  800  Independence 
Avenue.  SW..  Washington,  DC  20591. 
This  notice  is  pubUshed  pursuant  to 
paragraphs  (c),  (e),  and  (g)  of  §  11.27  of 
Part  11  of  the  Federal  Aviation 
Regulations  (14  CFR  Part  11). 

Issued  in  Washington,  D.C,  on  December 
4,1996. 

Donald  P.  Byrne, 

Assistant  Chief  Counsel  for  Regulations. 

Dispositions  of  Petitions 

Docket  No.:  23647  -      " 

Petitioner:  Embry-Riddle  Aeronautical 
University 

Sections  of  the  FAR  Affected:  14  CFR 
141.65 

Description  of  Relief  Sought/ 
Disposition:  To  permit  the  petitioner 
to  recommend  graduates  of  its 
certified  ffight  instructor  courses  for 
certification  without  taking  the  FAA 
written  or  flight  tests.  Grant, 
September  30,  1996,  Exemption  No. 
38591 

Docket  No.:  2A2&3  ,',''■• 

Petitioner:  American  Flyers     • .  '    .^  . 
Incorporated 

Sections  of  the  FAR  Affected:  14  CFR 
141.65  ,.^ 

Description  of  Relief  Sought/ 
Disposition:  To  permit  AJnerican 
Flyers  Incorporated  to  hold  examining 
authority  for  ffight  instructor  and 
airline  transport  pilot  (ATP)  written 
tests.  Grant,  September  30,  1996, 
Exemption  No.  4287F 

Docket  No:  25080 

Petitioner  Aeroservice  Aviation  Center, 
Inc. 

Sections  of  the  FAR  Affected:  1 4  CFR 
61.55(b)(2);  61.56(c)(1);  61.57  (c)  and 


(d);  61.58  (c)(1)  and  (d);  61.63  (c)(2), 
.  and  (d)  (2)  and  (3);  61.65  (c),  (e)  (2) 

■    and  (3),  and  (g);  61.67(d)(2);  61.157(d) 
(1)  and  (2),  and  (e)(1)  and  (e)(2);  and 
Appendix  A  to  part  61 

Description  of  Relief  Sought/ 
Disposition:  To  permit  the  petitioner 
to  use  FAA-approved  simulators  to 
meet  certain  ffight  experience 
requirements  of  Part  61.  Grant, 
September  30, 1996,  Exemption  No. 
4745E 

Docket  No.:  25550 

Petitioner:  Department  of  The  Army 

Sections  of  the  FAR  Affected:  14  CFR 
91.1699a)  (2)  and  (c) 

Description  of  Relief  Sought/ 
Disposition:  To  allow  Army 
ffightcrews  to  file  Instrument  Flight 
Rules  (IFR)  ffight  plans  in  accordance 

'  with  regulations  prescribed  by  the 
Army.,  Grant,  October  16,  1996, 
Exemption  No.  6528 

Docket  No.:  25663 

Petitioner:  Office  of  the  Secretary  olF 
Defense 

Sections  of  the  FAR  Affected:  14  CFR 
91.117(a)  and  (b),  91.159(a),  and 
91.209(a) 

Description  of  Relief  Sought/ 
Disposition:  To  permit  the  petitioner 
to  continue  to  conduct  air  operations 
in  support  of  drug  law  enforcement 
and  traffic  interdiction  without 
meeting  certain  FAA  regulations 
governing  aircraft  speed,  cruising 
altitudes  for  flights  conducted  under 
visual  flight  rules  and  use  of  aircraft 
lights.  Grant,  September  25,  1996. 
■Exemption  No.  5100D 

Docket  No.:  26743 

Petitioner:  The  Goodyear  Tire  &  Rubber 
Company 

Sections  of  the  FAR  Affected:  14  CFR 
145.45ff) 

Description  of  Relief  Sought/ 
Disposition:  To  permit  Air  Treads 
Incorporated  (ATI)  to  established  and 
maintain  a  number  of  fixed  locations 
for  the  distribution  of  its  repair  station 
inspection  procedures  manual  at  each 
facility  rather  than  providing  a  copy 
of  the  manual  to  each  of  its 
supervisory  and  inspection 
employees,  as  required  by  the  Federal 
Aviation  Regulations.  Grant, 
September  30, 1996,  Exemption  No. 
55438 

Docket  No.:  26846 

Petitioner:  University  of  North  I>akota 

Sections  of  the  FAR  Affected:  14  CFR 
141.65 

Description  of  Relief  Sought  Disposition: 
To  permit  the  University  of  North 
Dakota  to  recommend  graduates  of  its 
approved  certification  course  for 
flight  instructor  certificates  and 
ratings  without  those  graduates  taking 
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the  Federal  Aviation  Administration 
(FAA)  written  test.  Grant,  September 
30. 1996,  Exemption  No.  5512B 

Docket  Noj  27548 

Petitioner:  Las  Vegas  Metropolitan 
Police  IDepartment  

Sections  of  the  FAR  Affected:  lACFR 
&1. 113(a)(2) 

Description  of  Relief  Sought/ 
Disposition:  To  permit  the  petitioner 
to  train  new  pilots  with  instructor 
pilots  on  board,  rather  than  have  the- 
pilots  meet  the  15  hovirs  of  solo  flight 
time  required  by  the  reg\ilation. 
Denial,  September  30,  1996. 
Exemption  No.  6508 

Docket  No.:  27709 

Petitioner:  Ballistic  Recovery  Systems, 
Inc.  

Sections  of  the  FAR  Affected:  14  CFR 
91.307(c) 

Description  of  Relief  Sought/ 
Disposition:  To  permit  op^erators  of 
certain  civil  aircraft  equipped  with  a 
General  Aviation  Recovery  Device 
(GARO)  to  use  it  as  an  alternate  to 
wearing  an  approved  parachute 
during  certain  international 
maneuvers.  Denial,  October  10,  1996^ 
Exemption  No.  6519. 

Docket  No.:  28296 

Petitioner:  Flight  Safety  International 

Sections  of  the  FAR  Affected:  14  CFR 
61.57  (c)  and  (d),  61.58(b),  and  61.157 
(a)  and  (f)(1) 

Description  of  Relief  Sought/ 
Disposition:  To  permit  Flight  Safety 
International  to  conduct  pilot 
qualification  training  and 
certification,  and  recurrent  pilot 
proficiency  training  and  checking,  for 
the  Gulfstream  V  (G-V)  aircraft,  based 
on  an  alternative  pilot  training 
program  for  part  91  operators  that  is 
appropriate  for  part  61  and  is  similar 
to  the  Advanced  Qualification 
Program  (AQP)  codified  in  Special 
Federal  Aviation  Regulation  (SFAR) 
No.  58.  Grant,  October  17,  1996. 
Exemption  No.  6529. 

Docket  No.:  28502 

Petitioner:  Cap  Smythe  Service,  Inc. 

Sections  of  the  FAR  Affected:  14  CFR 
121.1  and  135.1 

Description  of  Relief  Sought/ 
Disposition:  To  permit  the  petitioner 
to  continue  its  Beechcraft  99  (B-99) 
aircraft  with  up  to  15  passenger  seals 
during  scheduled  passenger  service 
under  the  requirements  of  part  135 
rather  than  the  requirements  of  part 
121.  Denial,  October  7,  1996, 
Exemption  No.  6516. 

Docket  No.:  26503 

Petitioner:  Kenneth  R.  Pearce 

Sections  of  the  FAR  Affected:  14  CFR 
91.109  (a)  and  (b)(3) 

Description  of  Relief  Sought/ 
Disposition:  To  permit  Kenneth  R. 


Pearce  to  conduct  certain  flight 
instruction  and  simulated  instrument 
flights  to  meet  recent  instrument 
experience  requirements,  in  certain 
Beechcraft  airplanes  equipped  with  a 
functioning  tlmiw-over  control  wheel 
in  place  of  functioning  dual  controls. 
Grant.  October  16, 1996,  Exemption 
No.  6527. 

Docket  No.:  26512 

Petitioner:  Robert  P.  Lavery  

Sections  of  the  FAR  Affected:  14  CFR 
91.109  (a)  and  (b)(3) 

Description  of  Relief  Sought/ 
Disposition:  To  permit  Robert  P. 
Lavery  to  conduct  certain  flight 
instruction  and  simulated  instrument 
flights  to  meet  recent  instrument   ' 
experience  requirements,  in  certain 
Beechcraft  airplanes  equipped  with  a 
functioning  throw-over  control  wheel 
in  place  of  functioning  dual  controls. 
Grant,  October  15,  1996,  Exemption 
No.  6525. 

Docket  No.:  2651^ 

Petitioner:  Henry  D.  Canterbury 

Sections  of  the  FAR  Affected:  14  CFR 
91.109  (a)  and  (b)(3) 

Description  of  Relief  Sought/ 
Disposition:  To  permit  Henry  D. 
Canterbury  to  conduct  certain  flight 
instruction  and  simulated  Instrument 
flights  to  meet  recenf  Instrument 
experience  requitements,  in  certain 
Beechcraft  airplanes  equipped  with  a 
functioning  throw-over  control  wheel 
In  place  of  functioning  dual  controls. 
Grant,  October  15,  1996,  Exemption 
No.  6520. 

Docket  No.:  26515 

Petitioner:  Kenneth  L.  Fossler 

Sections  of  the  FAR  Affected:  14  CFR 
91.109  (a)  and  (b)(3) 

Description  of  Relief  Sought:  To  permit 
Kenneth  L.  Fossler  to  conduct  certain 
flight  instruction  and  simulated 
Instrument  flights  to  meet  recent 
instrument  experience  requirements. 
In  certain  Beechcraft  airplanes 
equipped  with  a  functioning  throw- 
over  control  wheel  in  place  of 
functioning  dual  controls.  Grant, 
October  15, 1996,  Exemption  No. 
6524 

Docket^o.:  265Z0 

Petitioner:  ]ohn  A.  Porter 

Sections  of  the  FAR  Affected:  14  CFR 
91.109(a)  and  (b)  (3) 

Description  of  Relief  Sought:  To  permit 
John  A.  Porter  to  conduct  certain 
flight  Instriiction  and  simulated 
Instrument  flights  to  meet  recent 
Instrument  experience  requirements. 
In  certain  Beechcraft  airplanes 
equipped  with  a  functioning  throw- 
x)ver  control  wheel  in  place  of 
functioning  dual  controls.  Grant, 
October  15,  1996,  Exemption  No. 
6521 


Docket  No.:  265*1 

Petitioner  Isaac  B.  Weathers        

Sections  of  the  FAR  Affectedi  14  CFR 

91.109  (a)  and  (bK^) 
Description  of  Relief  Sought:  To  permit 
Isaac  B.  Weathers  to  conduct  certain 
flight  Instruction  and  simulated 
instrument  flights  to  meet  recent 
Instrument  experience  requirements, 
In  certain  Beechcraft  airplanes 
equipped  with  a  functioning  throw- 
over  control  wheel  in  place  of 
functioning  dual  controls.  Grant, 
October  15, 1996,  Exemption  No. 
6526 

Docket  No.:  26557 

Petitioner:  Chromalloy  Gas  Turbine 
Corporation  

Sections  of  the  FAR  Affected:  14  CFR 
43.9(a)  (4),  43.11(a)(3),  and  145.57(a) 

Description  of  Relief  Sought:  To  permit 
Chromalloy  and  other  persons 
holding  retum-to-service  authority 
under  the  relevant,  respective 
Inspection  Procedures  Manuals 
(IPMs)  to  use  electronic  slgnatuires  In 
lieu  of  physical  signatures  to  satisfy 
the  signature  requirements  of  FAA 
Form  8130-3,  "Airworthiness 
Approval  Tag."  Grant,  September  30. 
1996,  Exemption  No.  6513 

Docket  No.:  26568 

Petitioner:  Air  Wisconsin  Airlines 
Corporation  

Sections  of  the  FAR  Affected:  14  CFR 
61.57(e).  121.433(c)(l)(ill),  121.441       ♦ 
(a)(1)  and  (b)(1),  and  Appendix  F  to 
Part  121 

Description  of  Relief  Sought:  To  permit 
Air  Wisconsin  Airlines  CorporatlcHi  to 
conduct  an  annual  single-visit 
training  program  (SVTP)  for  flight 
crewmerabers  and  eventually 
transition  into  the  Advanced 
Qualification  Program  (AQP)  codifiet^ 
in  Special  Federal  Aviation 
Regulation  (SFAR)  No.  58.  Grant, 
October  15, 1996,  Exemption  No. 
6522 

Docket  No.:  26639 

Petitioner:  Peninsula  Airways,  Ino 

Sections  of  the  FAR  Affected:  14  CFR 
121.574(a)  (1)  and  (3) 

Description  of  Relief  Sought:  To  permit 
Peninsula  Airways,  Inc.  to  carry  and 
operate  oxygen  storage  and 
dispensing  equipment  for  medical  use 
by  passengers  requiring  emergency  or 
continuing  medical  attention  when 
the  equipment  is  furnished  and 
maintained  by  a  hospital,  located  in 
Alaska,  that  is  treating  the  ptissenger. 
Grant,  October  31, 1996,  Exemption 
No.  6523 

Docket  No.:  286W 

Petitioner:  Peninsula  Airways.  Ina 

Sections  of  the  FAR  Affected:  14  CFR 
121.356(b) 
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Description  of  Relief  Sought:  To  pennit 
Peninsula  Airways,  Inc.  to  operate  its 
10-  to  19-passenger  seat  Metroliner 
aircraft  in  Alaska  without  an     "^ 
approved  traffic  alert  and  collision 
avoidance  system  (TCAS).  Denial, 
September  30,  1996,  Exemption  No. 
6510 

Docket  No.:  28655 

Petitioner:  United  West  Airlines,  Inc. 

Sections  of  the  FAR  Affected:  14  CFR 
135.143(c)  (2) 

Description  of  Relief  Sought:  To  permit 
United  West  Airlines,  hic.  to  operate 
its  Falcon  20  (Registration  No. 
N500BG,  Serial  No.  121)  and  Learjet 
25  (Registration  No.  N500DL.  Serial 
No.  27)  aircraft  under  part  135 
without  a  TSO-C112  (Mode  S) 
transponder  installed.  Grant, 
September  30,  1996,  Exemption  No. 
6512 

Docket  No.:  26651 

Petitioner:  R.L.  Obonoski 

Sections  of  the  FAR  Affected:  14  CFR 
121.383(c) 

Description  of  Relief  Sought:  To  permit 
R.L.  Olsonoski  to  act  as  a  pilot  in 
operations  conducted  under  part  121 
after  reaching  his  60th  birthday. 
Denial,  September  30.  1996, 
Exemption  No.  651 1 

|FR  Doc.  96-31380  Filed  12-10-96;  8:45  am] 

BUJJNQ  COOE  4910-13-M 


Surface  Transportation  Board 
[STB  Docket  No.  AB-33  (Sut)-No.  104X)] 

Union  Pacific  Railroad  Company— 
Abandonn^ent  Exemption — in  Oconto 
County,  Wl 

Union  Pacific  Railroad  Company  (UP) 
has  filed  a  notice  of  exemption  imder  49 
CFR  1152  Subpart  F— Exempt 
Abandonments  and  Discontinuances  of 
Service  and  Trackage  Rights  to  abandon 
and  discontinue  service  over  an 
approximately  8.3-mile  line  of  railroad 
known  as  the  Oconto  Falls  Industrial 
Lead  from  milepost  54.4,  near  Oconto, 
to  the  end  of  the  line  at  milepmst  46.1, 
near  Stiles  Junction,  in  Oconto  County, 
WI. 

UP  has  certified  that:  (1)  No  local 
traffic  has  moved  over  the  line  for  at 
least  2  years;  (2)  there  is  no  overhead 
traffic  moving  over  the  line  and  any 
overhead  traffic  could  be  rerouted;  (3) 
no  formal  complaint  filed  by  a  user  of 
rail  service  on  the  line  (or  by  a  state  or 
local  government  entity  acting  on  behalf 
of  such  user)  regarding  cessation  of 
service  over  the  line  either  is  pending 
with  the  Surface  Transportation  Board 
(Board)  or  with  any  U.S.  District  Court 
or  has  been  decided  in  favor  of 


complainant  within  the  2-year  period; 
and  (4)  the  requirements  at  49  CFR 
1105.7  (environmental  reports),  49  CFR 
1105.»  (historic  reports).  49  CFR 

1105.11  (transmittal  letter).  49  CFR 

1105.12  (newspaper  publication),  and 
49  CFR  1152.50(d)(1)  (notice  to 
governmental  agencies)  have  been  met. 

As  a  condition  to  this  exemption,  any 
employee  adversely  affected  by  the 
abaiidoimient  shall  be  protected  under 
Oregon  Short  Line  R.  Co. — 
Abandonment — Goshen,  360  I.C.C.  91 
(1979).  To  address  whether  this 
condition  adequately  protects  affected 
employees,  a  petition  for  partial 
revocation  under  49  U.S.C.  10502(d) 
must  be  filed. 

Provided  no  formal  expression  of 
intent  to  file  an  offer  of  financial 
assistance  (OFA)  has  been  received,  this 
exemption  will  be  effective  on  January 
10,  1997,  unless  stayed  pending 
reconsideration.  Petitions  to  stay  that  do 
not  involve  environmental  issues,' 
formal  expressions  of  intent  to  file  an 
OFA  under  49  CFR  1 152.27(c)(2),2  and 
trail  use/rail  banking  requests  under  49 
CFR  1152.29  3  must  be  filed  by 
December  23, 1996.  Petitions  to  reopen 
or  requests  for  public  use  conditions 
under  49  CFR  1152.28  must  be  filed  by 
December  31, 1996,  with:  Office  of  the 
Secretary,  Case  Control  Branch,  Surface 
Transportation  Board,  1201  Constitution 
Avenue.  N.W..  Washington.  DC  20423. 

A  copy  of  any  petition  filed  with  the 
Board  should  be  sent  to  applicant's 
representative:  Joseph  D.  Anthofer, 
General  Attorney,  Union  Pacific 
Railroad  Company,  1416  Dodge  Street, 
Room  830,  Omaha,-NE  68179. 

If  the  verified  notice  contains  false  or 
misleading  information,  the  exemption 
is  void  ab  initio. 

UP  has  filed  an  environmental  report 
which  addresses  the  abandonment's 
effects,  if  any,  on  the  environment  and 
historic  resources.  The  Section  of 
Environmental  Analysis  (SEA)  will 
issue  an  environmental  assessment  (EA) . 
by  December  16, 1996.  Interested 
persons  may  obtain  a  copy  of  the  EA  by 
writing  to  SEA  (Room  3219,  Surface 
Transportation  Board,  Washington,  DC 


■  The  Board  will  grant  a  stay  if  an  informed 
decision  on  environmental  issues  (whether  raised 
by  a  party  or  by  the  Board's  Section  of 
Environmental  Analysis  in  its  independent 
investigation)  caimot  be  made  before  the 
exemption's  effective  date.  See  Exemption  ofOut- 
of  Service  Rail  Lines,  5  I.CC2d  377  (1989).  Any 
request  for  a  stay  should  be  filed  as  soon  as  possible 
so  that  the  Board  may  take  appropriate  action  before 
the  exemption's  effective  date. 

2  See  Exempt,  of  Rail  Abandonment— Offers  of 
Finan.  Assi'sU  4  LC.C2d  164  (1987). 

'The  Board  will  accept  late-filed  trail  use    -^  ' 
requests  as  long  as  the  abandonment  has  not  been 
consummated  and  the  abandoning  railroad  is 
willing  to  negotiate  an  agreement-  .  .        ,  - 


20423)  or  by  calling  Elaine  Kaiser,  Chief 
of  SEA,  at  (202)  927-6248.  Comments 
on  environmental  and  historic 
preservation  matters  must  be  filed 
within  15  days  after  the  EA  becomes 
available  to  the  public. 

Environmental,  historic  preservation, 
public  use,  or  trail  use/rail  banking 
conditions  will  be  imposed,  where 
appropriate,  in  a  subsequent  decision. 

Decided:  December  3, 1996. 

By  the  Board.  David  M.  Konschnik. 
Director,  Office  of  Proceedings. 
Vernon  A.  Willuuns, 
Secretary. 
(PR  Doc.  96-31477  Filed  12-10-96;  8:45  am] 

8H.UN0  COOE  4t1S-00-l> 


DEPARTMENT  OF  VETERANS 
AFFAIRS 

Rehabilitation  Research  and 
Development  Service  Scientific  Merit 
Review  Board,  Notice  of  Meeting 

The  Department  of  Veterans  Affairs 
gives  notice  under  PubUc  Law  92-463 
(Federal  Advisory  Committee  Act)  as 
amended,  by  section  5(c)  of  Public  Law 
94-409  that  a  meeting  of  the 
Rehabilitation  Research  and 
DevelofKnent  Service  Scientific  Merit 
Review  Board -will  be  held  at  the  Vista 
International  Hotel,  1400  "M"  Street, 
NW,  Washington,  DC  on  January  14 
through  January  16,  1997. 

The  session  on  January  14, 1997  is 
scheduled  to  begin  at  6:30  p.m.  and  end 
at  9:30  p.m.  The  sessions  on  January  15 
and  January  16, 1997,  are  scheduled  to 
begin  at  8  a.m.  and  end  at  5  p.m.  The 
purpose  of  the  meeting  is  to  review 
rehabilitation  research  and  development 
applications  for  scientific  and  technical 
merit  and  to  make  recommendations  to 
the  Director,  Rehabilitation  Research 
and  Development  Service,  regarding 
their  fimding. 

The  meeting  will  be  open  to  the 
public  up  to  the  seating  capacity  of  the 
room  for  the  January  14  session  for  the 
discussion  of  administrative  matters,  the 
general  status  of  the  program,  and  the 
administrative  details  of  the  review 
process.  On  January  15-16, 1997  the 
meeting  is  closed  during  which  the 
Board  will  be  reviewing  research  and 
development  apphcations. 

This  review  involves  oral  comments, 
discussion  of  site  visits,  staff  and 
consultant  critiques  of  proposed 
research  protocgls,  and  similar 
analytical  documents  that  necessitate 
the  consideration  of  the  personal 
qualifications,  performance  and 
competence  of  individual  research 
investigators.  Disclosiue  of  such 


■-*; 
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infonnation  would  constitute  a  clearly 
unwaitanted  invasion  of  personal 
privacy.  Disclosure  would  tilso  reveal 
research  proposals  and  research 
underway  which  could  lead  to  the  loss 
of  these  projects  to  third  parties  and 
thereby  frustrate  futiue  agency  research 
efforts. 

ThUs,  the  closing  is  in  accordance 
with  5  U.S.C.  552b(c)(6),  and  (c)(9)(B) 
and  the  detemiination  of  the  Secretary 


of  the  Department  of  Veterans  A&irs 
under  Sections  10(d)  of  Pub.  L.  92-463 
as  amended  by  Section  5(c)of  Pub.  L. 
94-409. 

Due  to  the  limited  seating  capacity  of 
the  room,  those  who  plan  to  attend  the 
open  session  should  write  to  Ms. 
Victoria  Mongiardo.  Program  Analyst, 
Rehabilitation  Research  and 
Development  Service,  Department  of 
Veterans  Affairs,  103  South  Gay  Street, 


Baltimore,  Maryland  21202  (Phone: 
410-962-2563)  at  least  five  days  before 
the  meeting. 

Dated:  December  4, 1996. 

By  direction  of  the  Secretary. 
Heyward  Bannister, 
Committee  Management  Officer. 
IFR  Doc.  96-31401  Filed  12-10-96;  8:45  am) 
MLUNQ  CODE  •320-01-M 
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Corrections 


Fedwall 

VoL  61,  No.  239 

Wednesday,  December  11.  1996 


This  sedion  ofttw  FEDERAL  REGISTER 
contains  editorial  corrections  of  previously 
puMshed  Prestdentiai,  Riie.  Proposed  Rule, 
and  Notice  documents.  These  corredions  are 
prepared  by  the  Office  of  the  Federal 
Register.  Agency  prepaiBd  corrections  are 
issued  as  signed  documents  and  appear  in 
the  appropriate  document  categories 
elsewhere  in  the  issue. 


DEPAFnUENT  OF  AQRICULTURE 

Rural  Housing  Service 

Rural  Business-Cooperative  Service 

Rural  Utilities  Service 

Fsim  Service  Agency 

7CFRPsrt3S50 
RIN  0675— AB99 

Reenglneering  and  Reinvention  of  ttw 
Direct  Section  502  and  504  Single 
Family  Housing  (SFH)  Programs 

Correction 

In  interim  rule  document  96-29777, 
beginning  on  page  59762,  in  the  issue  of 
Friday,  November  22, 1996,  make  the 
following  corrections: 

1.  On  page  59762,  in  the  first  colimm, 
in  the  ADDRESSES  section,  in  the  ninth 
line,  "comments'rus.usda.gov"  should 
read  "comments@rus.usda.gov". 


fSSSas    [Corieclid] 

2.  On  page'59780,  in  the  second      *- ' 
column,  in  §3550.9(a),  in  the  first  line, 
"Objective"  should  read  "(a)  Objective". 

f386ai0    [CorrsctMil 

3.  On  page  59780,  in  the  third 
column,  in  §3550.10,  in  the  first  full 
paragraph,  in  the  sixth  line,  "4"  should 
read  "§3550.54". 

4.  On  page  59781,  in  the  third 
column,  in  §3550.10,  in  the  second  line 
"Legal  ahen."  should  denote  a  new 
paragraph  and  read  "Legal  alien." 

f3550u63    [CorrectMl) 

5.  On  page  59787,  in  the  third 
colunm,  in  §3550.63(a),  in  the  fifth  Kne, 
"7(a)"  should  read  "§3550.57(aJ". 

■UMO  COM  i«06-01-O  -        »    - 


DEPARTMENT  OF  COMMERCE 

Foreign>Trade  Zones  Board 
[Doctot  57-96]  f^  " 

Foreign-Trade  Zone  189— Muskegon, 
Michigan;  Application  for  Sut»one 
Status,  ESCO  Company  Limited 
Partnerahip  (Coiorfonner  Chemicals); 
Extension  of  Public  Comment  Period 

Correction 

In  notice  docimient  96-29937 
appearing  on  page  59401  in  the  issue  of 


Friday,  November  22, 1996  make  the 
following  correction: 

In  the  third  column,  two  paragraphs 
from  the  bottom,  in  the  tenth  line 
"Janiiary  21, 1996"  should  read 
"January  21, 1997". 

aajJNQ  oooc  ims-oi-d 


DEPARTMENT  OF  JUSTICE 

Drug  Enforcement  Administration 

Earl  a  Rozeboom,  M.D.;  Revocation  of 
Registration 

Correction 

In  notice  docimient  96-30377 
appearing  on  page  60730  in  the  issue  of 
Friday,  November  29, 1996,  in  the  third 
column,  the  signature  was  inadvertently 
omitted  and  should  appear  as  follows 
before  the  FR  Doc.  line. 
lames  S.  Milford. 
Acting  Deputy  Administiator. 
BHJJNQ  CODE  1SOft41-0 


Wednesday 
December  11,  1996 


Part  II 

Environmental 
Protection  Agency 

40  CFR  Part  22,  et  al. 

■ ( 

Amendments  to  Streamline  the  National 
Pollutant  Discharge  Elimination  System 
Program  Regulations:  Round  Two; 
Proposed  Rule  . 


I    t    \ 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Parts  22, 117. 122. 123, 124, 
125. 144, 270.  and  271 

Amendments  to  Streamline  the 
National  Pollutant  DIscharga 
Elimination  System  Program 
Regulations:  Round  T«k) 

AQENCf:  Environmental  Protection 

Agency. 

ACTKM;  Proposed  rule. 

SUMMARY:  The  Environmental  Protection 
Agency  (EPA)  is  today  proposing 
revisions  to  the  National  Pollutant 
Discharge  Elimmation  System  (NPDES) 
regulations  (40  CFR  parts  122, 123, 124, 
and  125).  This  proposal  is  part  of  an 
agency-wide  effort  to  respond  to  a 
directive  issued  by  the  President  on 
February  21, 1995,  which  directed 
Federal  agencies  to  review  their 
regulatory  programs  to  eliminate  any 
ol^lete,  ineffective,  or  imduly 
burdensome  regulations.  In  response  to 
that  directive,  EPA  initiated  a  detailed 
review  of  its  regulations  to  determine 
which  provisions  were  obsolete, 
duplicative,  or  unduly  burdensome.  On 
June  29, 1995,  EPA  issued  a  rule  (60  FR 
33926)  which  removed  some  regulatory 
provisicms  in  the  Office  of  Water 
program  regulations  (including  certain 
NPDES  provisions)  that  were  clearly 
obsolete.  Today's  proposal  is  intended 
to  further  streamline  NPDES  and  RC]RA 
permitting  procedures  by  revising 
requirements  in  parts  122.  124,  and  125 
to  eliminate  redimdant  regulatory 
language,  provide  clarification,  and 
remove  or  streamline  unnecessary 
procedures  which  do  not  provide  any 
environmental  benefits.  Conforming 
changes  to  40  CFR  parts  22. 117, 144, 
270,  and  271  are  also  proposed  in 
today's  notice.  These  proposed  revisions 
are  identified  and  discussed  in  the 
SUPPI.EMENTARY  INFORMATION  section 
below. 

DATES:  Written  comments  on  this 
proposed  rule  must  be  received  by  or 
postmarked  by  February  10, 1997  to  be 
considered  timely. 

ADDRESSES:  Commenters  are  requested 
to  submit  written  comments  to:  The 
NPDES  Round  n  Streamlining  Rule, 
Comment  Clerk.  Water  Docket  MC- 
4101;  U.S.  Environmental  Protection 
Agency.  401  M  Street.  S.W., 
Washington,  D.C.  20460.  Commenters 
are  requested  to  submit  any  references 
dted  in  their  comments.  Commenters 
are  also  requested  to  submit  an  original 
and  three  copies  of  their  comments. 


Commenters  who  would  like 
acknowledgment  of  receipt  of  their 
comments  should  include  a  self- 
addressed,  stamped  envelope.  All 
comments  must  be  postmarked  or 
delivered  by  hand  by  the  comment 
deadline.  No  M:similes  (faxes)  will  be 
accepted. 

EPA  will  also  accept  comments 
electronically.  Comments  should  be 
addressed  to  the  following  Internet 
address:  ow-docketQepamaiI.epa.gov. 
Electronic  comments  must  be  submitted 
as  an  ASCII  file  avoiding  the  use  of 
special  characters  and  any  form  of 
encryption.  Electronic  comiments  will  be 
transferred  onto  a  paper  version  for  the 
official  record.  EPA  will  attempt  to 
clarify  electronic  comments  if  there  is 
an  apparent  error  in  transmission. 
Comments  provided  electronically  will 
be  considered  timely  if  they  are 
submitted  electronically  by  1 1 :59  P.M. 
(Eastern  time)  February  10. 1907.  As 
EPA  is  experimenting  with  electronic 
commenting,  commenters  may  want  to 
submit  both  electronic  comments  and 
duphcate  paper  comments.  This 
document  has  also  been  placed  on  the 
Internet  for  public  review  and 
downloading  at  the  following  location: 
gopher.epa.gov. 

The  public  may  inspect  tte 
administrative  record  for  this 
rulemaking  at  EPA's  Water  Docket, 
Room  M2616.  401  M  Street.  S.W.. 
Washington,  D.C  20460,  between  the 
hours  of  9  a.m.  and  3:30  p.m.  on 
business  days.  For  access  to  docket 
materials,  please  call  (202)  260-3027  for 
an  appointment  during  the 
aforementioned  hours.  A  reasonable  fee 
will  be  charged  for  copying. 

FOR  FURTHER  INFORMATION  CONTACT: 
Thomas  Charlton,  Permits  Division 
(4203).  U.S.  Enviroimiental  Protection 
Agency.  401  M  Street.  S.W.. 
Washington.  D.C.  20460,  (202)  260- 
6960. 

SUPPLEMENTARY  INFORMATION:  "     '.."-• 

Regulated  Entities  '_'  " 

Entities  potentially  regulated  by  this 
action  are  EPA,  authorized  State  •  > 
programs,  and  the  Regulated  ■•    '••_ 

Commimity.  .      . : 


Category 


Federal  Government 
State  Government  ... 

Private  . 

Private  


Examples  o<  regu- 
lated entities 


Federal  NPDES  Pro- 
gram. 

State  NPDES  Pro- 
gram. 

NPDES  Regulated 
Comrrxjnity. 

RCRA  Regulated 
Community. 


This  table  is  not  intended  to  be 
exhaustive,  but  rather  provides  a  guide 
for  readers  regarding  entities  likely  to  be 
regulated  by  this  action.  This  table  lists 
the  types  of  entities  that  EPA  is  now 
aware  could  potentially  be  regulated  by 
this  action.  Other  types  of  entities  not 
listed  in  the  table  could  also  be 
regulated.  To  determine  whether  your 
organization  is  likely  to  be  regulated  by 
this  action,  you  should  carefully  read 
the  applicability  language  of  today's 
rule.  If  you  have  any  questions 
regarding  the  applicability  of  this  action 
to  a  particular  entity,  consult  the  person 
Usted  in  the  preceding  FOR  FURTHER 
INFORMATION  CONTACT  section. 

Oi>ganization 

Information  in  this  preamble  is 
organized  as  follows: 

L  Background 

n.  PropoMd  Revisioiis 

A.  Proposed  Revisions  to  Part  122 

1.  Purpose  and  Scope  (40  CFR  122.1) 

2.  NPDES  Program  Definitions  (40  CFR 
122.2, 124.2) 

3.  New  Sources/New  Dischargers  (40  CFR 
122.4, 124.56) 

4.  EPA  Application  Forms  (40  CFR 
122.1(cWl).  122.21(a),  122.21(d). 
122.26(c)(1)) 

«  5.  Effluent  Characteristics  (40  CFR 
122.21(g)(7)) 
ft.  Signatories  (40  CFR  122.22) 

7.  Group  Permit  Applications  (40  CFR 
122.26(c)(2)) 

8.  General  Permits  (40  CFR  122.28) 

9.  Monitoring  (40  CFR  122.41(i). 
122.41(1)(4).  122.44(i)(l)(iv).  122.48) 

10.  Effluent  Guideline  Limits  in  Permits 
(40  CFR  122.44(a)) 

11.  Reopener  Clauses  (40  CFR  122.44(c)) 

12.  Best  Management  Practices  (40  CFR 
122.44(k)) 

13.  Termination  of  Permits  (40  CFR  122.64) 

B.  Proposed  Revisions  to  Part  123 

1.  Requirements  for  Permitting  (40  CFR 
123.25) 

2.  Transmission  of  Information  to  EPA  (40 
CFR  123.44) 

C  Proposed  Revisions  to  Public  Hearing 

Requirements  for  NPDES  Permit  Actions 
and  RCRA  Permit  Terminations 

1.  Background  of  the  Current  Rule 

2.  Proposed  Elimination 

a.  Legal  Basis 

(1)  The  Language  of  Section  402(a) 

(2)  Reasonableness  of  interpretation 

b.  Proposed  New  System 

(1)  Permit  issuance 

(2)  Termination  of  NPDES  and  RCRA 
Permits 

(3)  Stays  of  Contested  Permit  Conditions 

(4)  Procedures  for  Variances  and  New 
Source  Determinations 

(5)  Transition  to  New  Procedural 
Requirements 

(6)  Miscellaineous  Changes 
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(7)  Effect  on  State  Programs 
Jk  Proposed  Reservation  of  Part  125,  Subpart 
K — Criteria  and  Standards  for  Best 
Management  Practices  Authorized  imder 
Section  304(e)  of  the  Act 
1.  40  CFR  Part  125,  Subpart  K 
2.40C3Tll22.44(k) 
B.  Miscellaneous  Corrections 

m.  Administrathre  Requirements 

A.  Executive  Order  12866 

B.  The  Regulatory  Flexibility  Act 
C  The  PaperworiL  Reduction  Act 

D.  The  Unfunded  Mandates  Reform  Act 

I.  Background 

On  February  21, 1995.  the  President 
directed  all  Federal  agencies  and 
departments  to  conduct  a 
comprehensive  review  of  the  regulations 
they  administer  and  by  June  1, 1995, 
identify  those  rules  that  are  obsolete  or 
imduly  burdensome.  EPA  conducted  a 
review  of  all  of  its  rules,  including  those 
issued  under  the  Federal  Water 
Pollution  Control  Act,  as  amended 
("FWPCA")  (33  U.S.C.  1158  and  1251  et 
seq.)  (also  died  below,  as  the  Clean 
Water  Act  or  "CWA").  the  Safe  Drinking 
Water  Act  ("SDWA")  (42  U.S.C.  300f  et 
seq.),  and  the  Marine  Protection, 
Research,  and  Sanctuaries  Act  (also 
known  as  the  Ocean  Dumping  Act)  (33 
U.S.C.  1401  et  seq.).  In  March  and  April 
of  1995,  EPA  sohdted  informal 
comments  from  the  public,  regxilated 
entities,  States,  and  munidpahdes  on 
ways  to  identify  rules  that  are  obsolete, 
redundant,  or  unduly  burdensome. 
Towards  thai  end,  a  niunber  of  meetings 
were  held  in  the  Regions.  On  April  3, 
1995,  the  Office  of  Water  issued  a 
preliminary  report  which  identified 
those  regulatory  provisions  that  were 
amenable  to  streamlining. 

As  a  result  of  this  review,  EPA  issued 
a  final  rule  on  June  29, 1995  (60  FR 
33926)  which  removed  a  number  of 
regulatory  provisions  that  were  obsolete 
or  redimdant  with  other  regulatory 
requirements.  Today's  proposal  is  a 
continuation  of  this  effort  by  EPA  to 
revise  the  NPDES  program  regulations 
in  parts  122, 123,  124  and  125  to 
eliminate  redundant  requirements, 
remove  superfluous  language,  provide 
clarification,  and  remove  or  streamline 
imnecessary  procedures  which  do  not 
provide  any  environmental  benefits. 
Induded  in  today's  notice  are  proposed 
revisions  which  would  revise  the  permit 
appeals  process  for  EPA-issued  NPDES 
permits  by  replacing  the  evidentiary 
hearing  procedures  foimd  at  part  124, 
subpart  E  with  a  dired  appeal  to  the 
Environmental  Appeals  Board.  This  is 
not  intended  to  afied  the  permit  appeal 
procedures  for  State-authorized  NPDES 
programs.  Also  contained  in  today's 
proposal  are  conforming  changes  to 


parts  22. 117. 144.  276,  and  271. 
Today's  proposal  contains  many  of  the 
revisions  contained  in  EPA's  Jime  1, 
1995  report  to  the  President.  EPA  also 
proposes  in  today's  notice,  amendments 
to  its  regulations  that  would  correct 
typographical  errors,  drafting  errors,  and 
misplaced  or  obsolete  references. 

Today's  proposal  may.  at  times,  print 
extensive  portions  o?  existing  regulatory 
text  without  change.  This  is  done  to 
better  describe  the  proposed  revisions. 
For  example,  §  122.21(g)(7)  is  reprinted 
in  its  entirety  to  indicate  where  new 
paragraph  headings  are  proposed  to  be 
inserted.  However,  EPA  does  not  soUdt, 
and  will  not  respond  to,  conunents  on 
existing  regulatory  provisions  not 
proposed  to  be  amended,  nor  will  such 
provisions  be  subjed  to  judidal  review 
upon  promulgation  of  the  final  rule. 
EPA  is  soUdting  comment  only  on  the 
revisions  described  in  this  preamble. 

-n.  Pn^maed  Rerisions 

A.  Revisions  to  Part  122 

1.  Purpose  and  Scope  (40  CFR  122.1) 

Section  122.1  provides  a  general 
description  of  the  purpose  and  scope  of 
the  NPDES  program  regtilations.  Today, 
EPA  proposes  to  amend  this  section  to 
remove  superfluous  language  and  to 
provide  better  clarification.  Paragraph 
(b)(2)  states  that  cdhcentrated  anhnal 
feeding  operations,  concentrated  aquatic 
animal  production  faciUties,  discharges 
into  aquaculture  projects,  discharges  of 
storm  water,  and  silvicultural  point 
sources  are  all  point  sources  requiring 
NPDES  permits  for  discharges.  This 
information  is  already  provided  at 
§§  122.23, 122.24,  122.25. 122.26,  and 
122.27.  EPA  proposes  to  remove 
paragraph  (b)(2).  Existing  paragraphs 
(b)(3)  and  (b)(4)  are  proposed  to  be 
redesignated  as  (b)(2)  and  (b)(3) 
respectively.  References  to  existing 
§  122.1(b)(3)  are  found  at  §  122.2  and 
§  124.1.  "Today's  notice  would  insert  a 
reference  to  122.1(b)(2)  in  their  place. 

To  provide  better  clarification,  EPA  is 
proposing  to  remove  and  revise 
language  found  at  paragraphs  (c),  (d), 
(e),  and  (f)  and  place  it  in  three  new 
paragraphs  (a)(3),  (4),  (5).  Paragraphs  (c), 
(d),  (e),  and  (f)  would  be  removed.  By 
these  revisions  to  §  122.1,  EPA  does  not 
intend  to  change  any  existing 
substantive  requirements  of  the  NPDES 
program.  EPA  also  proposes  to  provide 
a  note  at  the  end  of  this  section  to  assist 
readers  in  contacting  EPA  if  they  have 
questions  regarding  the  NPDES  program 
or  its  rules,  EPA  may  also  provide  for 
the  electronic  submission  of  queries 
concerning  the  NPDES  program  and 
sohdts  comment  on  that  practice. 


2.  NPDES  Program  Definitions  (40  CFR 
122.2, 124.2) 

In  this  proposed  rule,  EPA  seeks  to 
streamline  the  NPDES  program 
definitions  found  at  parts  122  and  124 
by  removing  redimdant  or  superfluous 
language  foimd  in  its  regulatory 
definitions.  ^ 

a.  EPA  intends  to  amend  §  122.2  to 
add  references  to  definitions  that  are 
found  elsewhere  in  parts  122  and  123. 
The  indtision  of  such  references  in  a 
single  location  is  intended  to  assist 
readere  in  finding  sped  fie  provisions  in 
the  NPDES  regulations.  However,  this 
action  is  not  intended  to  expand  the 
application  of  those  definitions  if  they 
are  restrided  to  a  particular  section. 
This  proposed  rule  would  provide 
references  to  the  following  terms. 
Animal  feeding  operation 
Aquacultiu^  projed 

Bypass 

Concentrated  animal  feeding  operation 

Concentrated  aquatic  animal  feeding 

operation 
Individual  control  strategy 
Munidpal  separate  storm  sewer  system 
Silvicultural  point  source 
Sludge  only  facility 
Storm  water 
Storm  water  discharge  associated  with 

industrial  activity 
Upset 

b.  In  40  CFR  124.2.  EPA  intends  to 
remove  definitions  that  are  already 
foimd  in  122.2.  This  includes  the  terms, 
"applicable  standards  and  limitations", 
"variances",  and  "NPDES".  EPA 
beUeves  such  multiple  definitions  to  be 
redundant  because  §  124.2(a)  already 
provides  that  the  definitions  of  §  122.2 
(as  well  as  definitions  for  the  sludge 
management,  UIC,  PSD,  404,  and  RCRA 
programs)  apply  to  part  124. 

3.  New  Sources/New  Dischargers  (40 
CFR  122.4, 124.56) 

Section  122.4(i)  prohilnts  the  issuance 
of  a  permit  to  a  new  source  or  new 
discharger  if  the  discharge  would  cause 
or  contribute  to  a  violation  of  water 
quality  standards.  A  new  source  or  new 
discharger  may,  however,  obtain  a 
permit  for  discharge  into  a  water 
segment  which  does  not  meet  applicable 
water  quahty  standards  by  submitting 
information  demonstrating  that  there  is 
sufficient  loading  cap>adty  remaining  in 
waste  load  allocations  (WLA&J  for  the 
stream  segment  to  accommodate  the 
new  discharge  and  that  existing 
dischargers  to  that  segment  are  subjed 
to  compUance  schedules  designed  to 
bring  the  segment  into  compHance  with 
the  applicable  water  quality  standards. 

EPA  is  proposing  to  revise  these 
information  submission  requirements  to 
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allow  the  Director  to  waive  the  present 
submittal  of  information  requirements 
under  §  122.4(1)  where  the  p«mitting 
authority  determines  that  it  already  has 
the  required  information.  In  many 
instances  the  information  required  to  be 
submitted  by  the  applicant  (such  as 
waste  load  allocations  available  or 
compliance  schedules  for  existing 
discharges)  may  already  be  in  the 
Director's  files.  Where  the  information 
is  not  available  or  ciirrent,  the  Director 
may  not  waive  the  requirement  for  the 
applicant  to  generate  all  supporting 
documentation.  EPA  notes  that  this 
infcHmation  (as  with  any  information 
which  details  how  permit  limits  are 
derived)  should  be  included  in  the  fact 
sheet  or  statement  of  basis  for  the 
permit.  See  40  CFR  124.7.  124.8.  and 
124.56.  To  underscore  the  importance  of 
such  information  and  to  clarify  an 
existing  requirement,  EPA  also  proposes 
to  include  an  express  requirement  in 
§§122.4(i)  and  122.56(b)(1)  that 
informaticHi  which  demonstrates  how 
the  criteria  for  permit  issuance  in 
§  122.4(i)  are  met  is  included  in  the  fact 
sheet  for  the  permit.  EPA  notes  that  this 
revision  merely  clarifies  existing 
requirements  found  at  §§  124.7, 124.8, 
and  124.56  and  does  not  result  in  an 
increased  burden  to  the  regulated 
commimity  or  permit  issuing 
authorities. 

4.  EPA  Application  Forms  (40  CFR 
122.1(d)(1),  122.21(a),  122.21(d), 
122.26(c)(1)) 

EPA's  regulations  contain  two 
provisions,  §§  122.1(d)(1)  and  122.22(d) 
which  require  the  use  of  EPA 
application  forms  for  EPA-issued 
permits.  In  today's  notice  EPA  proposes 
to  consolidate  these  provisions  and 
move  them  to  a  new  location, 
§  122.21(a).  Section  122.1(d)(1)  requires 
that  applicants  for  EPA-issued  permits 
must  submit  applications  on  EPA 
application  forms  when  available  and 
indicates  that  most  of  the  information 
requested  on  these  appfication  forms  is 
required  by  EPA's  regulations.  The 
provision  also  indicates  that  the  basic 
information  required  in  the  general  form 
(Form  1)  and  the  additional  information 
required  for  NPDES  applications  (Forms 
2A  through  2D)  are  listed  in  §  122.21. 
Applicants  for  State-issued  permits 
must  use  State  forms  which  must 
reqtiire  at  a  minimum  the  information 
listed  in  EPA's  application  regulations. 

Similarly,  §  122.21(d)(3)(i)  requires 
that  aU  applicants  for  Q>A-issued 
permits,  other  than  POTWib,  new 
soiirces,  and  "sludge-only  facilities." 
must  complete  Forms  1  and  either  2B  or 
2C  of  the  consolidated  permit 
application  forms  to  apply  under 


§  122.21.  Section  122.21(d)(3)(ii) 
requires  that  in  addition  to  any  other 
applicable  requirements  in  this  part,  all 
POTWs  and  other  "treatment  works 
treating  domestic  sewage,"  including 
"sludge-only  facilities,"  must  submit 
with  their  applications  the  information 
listed  at  40  CFR  501.15  (a)(2)  witiiin  the 
time  fi^mes  established  in  paragraph 
§  122.21(c)(2)  of  this  section.  Finally. 
§  122.26(c)(1)  requires  storm  water 
discharges  associated  with  industrial 
activity  to  submit  Form  1  and  Form  2F. 
Most  of  the  requirements  in  these  two 
paragraphs  are  duplicative. 
Consequently,  EPA  proposes  to     . 
consolidate  the  requirements  of 
§§  122.1(d)  and  122.1(d)(3)  and  place 
them  in  a  new  paragraph  designated  as 
§  12:i.21(a)(2).  EPA  believes  paragraph 
(a)  is  a  more  appropriate  location 
because  it  pertains  to  all  permit 
applicants,  whereas,  paragraph  (d) 
concerns  situations  involving  permit 
reapplications.  Section  122.1  is  also  not 
a  particularly  stiitable  location  because 
it  concerns  the  scope  of  the  NPDES 
program  and  not  application 
requirements.  The  reqxiirements 
currenUy  found  at  §  122.21(a)  would  be 
retained  in  new  paragraph  (a)(1). 
Section  122.21(d)(3)  would  be  removed 
and  reserved  for  future  use.  In 
§  122.21  (c)(2)(i),  EPA  proposes  to  revise 
a  reference  to  paragr^h  (d)(3)(ii)  found 
in  §  122.21(c)(2)  (i)  and  (ii)  to  reflect 
those  provisions'  new  location, 
paragraph  (a)(2).  EPA  is  also  in  the 
process  of  revising  some  of  its 
application  forms  (60  FR  62546,  Dec.  6, 
1995).  Those  proposed  revisions,  once 
finalized,  will  be  coordinated  with  the 
revisions  proposed  in  today's  notice. 
EPA  also  proposes  to  add  language  in 
proposed  §  122.21(a)(2)  to  clarify  which 
EPA  forms  may  be  required  for  a 
particular  discharger.  This  new 
language  will  also  allow  for  the 
possibility  of  electrom'c  submittal  of 
application  information  in  the  event 
that  the  Agency  approves  the  electronic 
application  submittal  process.  At  that 
time,  authorized-States  would  have  the 
option  of  using  electronic  submission  of 
application  information.  EPA  notes  that 
there  are  other  ongoing  efforts  to  update 
the  EPA's  forms  which  may  result  in 
nonsubstantive  revisions  to  paragraph 
(a)(2).  ..  f    -H^  f 

5.  Efiluent  Characteristics  (40  CFR 
122.21(g)(7)) 

Section  122.21(g)(7)  requires  that 
applicants  for  permits  for  existing 
manufacturing,  commercial,  mining, 
and  silvicultujal  discharges  must 
submit  information  on  efiluent 
characteristics.  On  November  16. 1990 
(55  FR  48062).  EPA  revised 


§  122.21(g)(7)  to  add  language  which 
specifically  addresses  storm  water 
application  requirements.  However,  the 
addition  of  this  language  has  made 
paragraph  (g)(7)  more  diffioilt  to  read 
because  there  is  a  large  amount  of 
iminterrupted  text  and  it  is  difficult  to 
separate  out  requirements  that  are 
specific  to  storm  water  discharges. 
Today's  proposal  seeks  to  better  clarify 
para^ph  (g)(7)  through  the  insertion  of 
additional  paragraph  headings.  No 
substantive  changes  to  40  CFR 
122.21(g)(7)  are  intended  by  this 
revision.  EPA  also  proposes  to  revise 
references  to  provisions  in  paragraph 
(g)(7)  that  are  found  elsewhere  in  the 
NPDES  regulations  (§§  122.21(g)(8); 
122.21  notes  1,  2,  and  3;  122.26(c)(l)(i); 
and  122.26(d)(2)(iv)(C)(2))  to  ensure 
those  references  reflect  §  122.21(g)(7)'s 
new  structtire. 

6.  Signatories  (40  CFR  122.22) 

Section  122.22  requires  that  all  permit 
applications  for  corporations  shall  be 
signed  by  a  responsible  corporate  officer 
as  defined  in  paragraphs  (a)(l)(i)  or 
(a)(l)(u)  of  that  section.  Responsible 
corporate  officer  is  defined  at 
§  122.22(a)(l)(i)  as  a  president, 
secretary,  treasurer,  or  vice-president  of 
the  corporation  in  charge  of  a  principal 
business  function,  or  any  other  person 
who  performs  similar  policy-  or 
decision-making  functions  for  the 
corporation.  Paragraph  (a)(l)(ii) 
provides  that  a  responsible  corporate 
officer  may  be  the  manager  of  one  or 
more  manufacturing,  production,  or 
operating  facilities  employing  more  than 
250  persons  or  having  gross  annual  sales 
or  expenditures  exceeding  $25  million 
(in  second-quarter  1980  dollars),  if 
authority  to  sign  documents  has  been 
assigned  or  delegated  to  the  manager  in 
accordance  with  corporate  procedures. 

These  numeric  criteria  (250 
individuals,  25  million  in  second 
quarter  1980  dollara)  were  added  in 
1983  (See  48  FR  39612  (Sept.  1, 1983)) 
to  ensure  that  facility  managers  who 
sign  permit  appUcations  have  high  level 
corporate  knowledge  of  a  corporation's 
pollution  control  operations  and  are 
authorized  to  make  management 
decisions  which  govern  the  operation  of 
the  regulated  facility.  EPA  did  not 
intend  signatories  to  include  field 
supervisors  or  facility  operators  because 
at  the  time  that  rule  was  established,  we 
believed  such  individuals  might  not 
have  the  ability  to  direct  the  activities 
of  the  corporation  so  as  to  ensure  that 
necessary  procedures  are  established  or ' 
actions  taken  to  gather  complete  and 
acctirate  information.  EPA  now  beUeves 
these  criteria  to  be  obsolete  because  they 
do  not  apply  well  to  current  corporate 
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structures  and  facility  operations  in 
light  of  emerging  trends  in  automation 
and  decentralization.  The  use  of  such 
rigid  indicators  may  operate  to 
disqiialify  individuals  who  are  best  able 
to  undertake  the  responsibility  of 
ensuring  that  permit  applications  are 
acciuate  and  complete.  Today's 
proposal  seeks  to  revise  §  122.22(a)(l)(ii) 
to  remove  numerical  criteria,  and 
provide  instead  language  which  ensvires 
that  facility  managers  who  sign  permit 
applications  have  high  level  corporate 
knowledge  of  a  corporation's  pollution 
control  operations  and  are  auUiorized  to 
make  management  decisions  which 
govern  the  operation  of  the  regulated 
facility  including  the  ability  to  allocate 
resoiuces,  make  major  capital 
investments,  and  initiate  and  direct  the 
development  of  other  comprehensive 
measures  to  assure  long  term 
compliance  with  environmental  laws 
and  regulations. 

Instead  of  numeric  criteria,  today's 
proposal  provides  that  signatories  to 
permit  applications  may  include  the 
manager  of  one  or  more  manufacturing, 
production,  or  operating  facilities, 
provided,  (1)  the  manager  is  authorized 
to  make  management  decisions  which 
govern  the  operation  of  the  regulated 
facility  including  the  ability  to  allocate 
resoiut:es,  make  major  capital 
investments,  and  initiate  and  direct 
other  comprehensive  measures  to  assure 
long  term  environmental  compliance 
with  environmental  laws  and 
regulations;  (2)  the  manager  can  ensure 
that  the  necessary  systems  are 
established  or  actions  taken  to  gather 
complete  and  acciirate  information  for 
permit  application  requirements;  and  (3) 
the  manager  has  been  assigned  or 
delegated  authority  to  sign  docxunents 
in  accordance  with  corporate 
procedures. 

EPA  believes  that  today's  proposed 
rule  remains  consistent  with  the  intent 
of  the  September  1, 1983  rulemaking  to 
ensiue  that  permit  application 
signatories  are  those  who  are  best  able 
to  ensure  that  accurate,  complete,  and 
truthful  permit  applications  are 
submitted,  while  allowing  for  greater 
flexibility  in  the  use  of  signatories. 
However,  EPA  invites  comment  on 
whether  other  criteria  would  prove 
more  appropriate  in  light  of  modem 
corporate  management  structures  for 
determining  signatories  for  permit 
applications  under  §  122.22(a)(l)(ii). 

7.  Group  Permit  Applications  (40  CFR 
122.26(c)(2)) 

The  1987  amendments  to  the  Clean 
Water  Act  (CWA)  added  section  402(p) 
which  established  a  two  phase  approach 
for  addressing  point  source  discharges 


of  storm  water.  Under  Section  402(p), 
Congress  identified  five  classes  of  point 
source  storm  water  discharges  that 
would  be  included  in  Phase  1  of  the 
Storm  water  program  and  required  to 
obtain  NPDES  permits.  These  are: 

•  A  discharge  for  which  a  permit  has 
already  been  issued  under  this  section 
prior  to  February  4, 1987; 

•  A  discharge  associated  with, 
industrial  activity; 

•  A  discharge  from  a  mimicipal 
separate  storm  sewer  system  serving  a 
population  of  250,000  or  more; 

•  A  discharge  from  a  mimicipal 
separate  storm  sewer  system  serving  a 
population  of  100,000  or  more  but  less 
than  250,000;  and 

•  A  discharge  for  which  the 
Administrator  or  the  State  determines 
that  the  storm  water  discharge 
contributes  to  a  violation  of  a  water 
quality  standard  or  is  a  significant 
contributor  of  pollutants  to  waters  of  the 
U.S. 

To  implement  the  phase  I  provisions 
of  Section  402(p)  (1)  through  (5),  EPA 
published  final  storm  water  permit 
application  regulations  on  November 
16, 1990  (55  FR  48063),  as  revised.  For 
storm  water  discharges  associated  with 
industrial  activity,  D'A  defined  eleven 
categories  comprising  major  groupings 
of  industrial  sectors  that  are  identified 
either  by  standard  industrial 
classification  (SIC)  code  or  through 
narrative  descriptions.  Industrial 
activities  that  fall  within  these  eleven 
industrial  categories  and  which  have  a 
point  source  discharge  of  storm  water 
are  reqvdred  to  seek  a  NPDES  pennit. 

EPA  anticipated  that  the 
implementation  of  the  Phase  I  industrial 
program  would  cover  over  100,000 
facilities.  To  ensure  the  timely  issuance 
of  NPDES  permits,  EPA  sought  in  the 
final  rule  to  offer  several  NPDES 
administrative  approaches  to  facilitate 
extended  permit  coverage  as  cost 
effectively  and  as  efficiently  as  possible 
to  large  numbers  of  permittees.  In  the 
November  16,  1990  final  rule,  EPA 
provided  that  storm  water  discbarges 
associated  with  industrial  activity  could 
pursue  one  of  three  permit  application 
options  including  the  submission  of: 

•  An  individual  permit  application; 

•  A  notice  of  intent  to  be  covered 
imder  a  general  permit;  or 

•  A  group  permit  application. 
Today's  revision  focuses  on  group 

applications.  This  option  allowed 
facilities  with  very  similar  activities  to 
form  groups  to  submit  a  joint 
application  of  which  only  ten  percent  of 
the  group  would  have  to  submit 
monitoring  information.  EPA  developed 
this  option  to  accomplish  the  following 
goals: 


•  To  establish  a  procedure  where 
adequate  information  would  be 
collected  for  developing  permits  tot 
certain  classes  of  storm  water 
discharges; 

•  to  reduce  costs  and  administrative 
burdens  on  permit  applicants; 

•  to  reduce  the  amount  of 
quantitative  data  by  requiring  such  data 
from  only  selected  facilities  within  a 
group;  and 

•  to  ease  the  burden  on  the  pennit 
issuing  authority  by  consolidating 
information. 

In  response  to  the  group  application 
option,  EPA  received  over  1200  group 
applications  encompassing  65,000 
industrial  activities.  Using  the 
information  pro>%ed  by  group 
applicants,  Q'A  developed  a  multi- 
sector  storm  water  general  permit 
(MSGP)  which  was  published  on 
September  29, 1995  (and  revised  on 
February  9, 1996).  The  MSGP  includes 
baseline  conditions  applicable  to  all 
industrial  activities  within  29  industrial 
sectors  and  conditions  that  are  specific 
to  each  sector.  The  MSGP  is  available  in 
States  where  EPA  is  the  permitting 
authority.  Industrial  facilities  seeking 
coverage  under  the  MSGP  must  submit 
a  single  page  notice  of  intent  (NOI)  to 
receive  coverage.  Where  States  have 
NPDES  authority,  the  MSGP  is  available 
as  a  model  to  assist  those  States  in 
providing  permit  coverage  for  storm 
water  discharges  in  their  jurisdictions. 
While  the  MSGP  was  initially 
,  developed  through  the  group 
application  process,  it  has  evolved  into 
a  general  permit  whose  coverage  is 
available  to  all  facilities  that  meet  its 
eligibility  requirements.  It  has  also  led 
to  the  development  of  a  substantial  body 
of  infonnation  regarding  the  permitting 
and  control  of  storm  water  discharges 
from  industrial  activity. 

The  group  application  process  was 
designed  to  accommodate  the  initial 
influx  of  first-time  permit  applications 
from  Phase  I  industrial  activities  and 
was  based,  in  part,  on  the  limited 
availability  of  storm  water  general 
permits  in  States.  However,  the 
deadlines  for  submitting  group 
applications  for  Phase  1  facilities 
expired  on  October  1, 1992,  and  • 
coverage  under  storm  water  general 
permits  is  now  widely  available.  Forty 
States  are  authorized  to  issue  storm 
water  general  permits.  EPA  issues  storm 
water  general  permits  for  those  States 
and  jurisdictions  that  are  without  EPA 
authorization.  Industrial  facilities  may 
readily  obtain  permit  coverage  by 
submitting  a  NOI  to  the  appropriate 
jjermitting  authority  or  through 
applying  for  an  individual  permit. 
Consequently,  EPA  believes  the  group 


6S272        Federal  Register  /  Vol.  61.  No.  239  /  Wednesday,  December  11,  1996  /  Proposed  Rules 


application  option  is  no  longer  needed. 
General  permits  provide  a  more  flexible 
approach  to  stonn  water  coverage  and 
can  accomplish  the  goals  of  the  group 
pennit  appUcation  process  (i.e.,  more 
efficient  monitoring,  reduced 
application  burdens]  without  requiring 
that  applicants  fonn  into  groups  prior  to 
applying  for  permit  coverage.'  EPA  also 
believes  that  storm  water  pollution 
prevention  plans  (a  principal 
requirement  of  most  storm  water  general 
permits)  will  ensure  that  ptimit 
conditions  are  appropriate  and 
applicable  for  the  industrial  activities 
covered.  Consequently,  today's  notice 
proposes  to  eliminate  the  group 
application  option  at  §  122.26(c)(2),  and 
proposes  conforming  changes  to 
paragraph  (c)(1).  The  removal  of  the 
group  application  provisions  will  not 
impact  EPA's  ability  to  reissue  the 
MSGP  because  it  is  a  general  permit. 

8.  General  Permits  (40  CFR  122.28) 

EPA's  NPDES  general  permit  program 
arose  out  of  the  broad  grant  of  authority 
in  section  402(a)  of  the  CWA  and  the 
decision  of  NRUCv.  Train,  396  F.Supp. 
1393.  1402  (D.D.C.  1975).  aff'd.  NRDCv. 
Costle,  568  F.2d  1369  (D.C.  Cir.  1977) 
which  recognized  EPA's  authority  to 
employ  administrative  mechanisms, 
such  as  area  (general)  permits,  to  assist 
the  Agency  in  the  practical 
administraticM)  of  the  NPDES  permit 
program.  In  1979,  EPA  promulgated 
revisions  to  the  NPDES  regulations 
creating  a  class  bf  permits  referred  to  as 
"general  permits."  44  FR  32873  (June  7. 
1979).  Under  the  general  permit 
program,  the  permitting  authority  may 
issue  a  permit  to  cover  a  class  of  similar 
dischargers  or  treatment  works  treating 
domestic  sewage  in  a  defined 
geographic  area  with  the  same  effluent 
limitations.^  General  permits  have  " 
proven  to  be  a  valuable  tool  by  which 
to  regiilate  classes  of  similar  discharges. 
To  improve  administration  and. 
operation  of  thegeneral  pennit  program 
and  to  encourage  more  widespread  use 
of  general  permits,  the  Agency  is 
proposing  to  amend  the  general  pennit 
regulations  to  allow  general  permits  to 
cover  multiple  categories  of  dischaigera. 

The  Current  regulatory  requirements 
for  general  permits  are  set  out  at  40  CFR 
122.28,  and  allow  the  Director  to  issue 
a  single  pennit  covering  more  than  one 


'  However,  pennittees  may  still  be  classified  as 
belonging  to  specific  sectors  or  categories  for  the 
purpose  of  coverage  under  a  general  pennit.  This 
may  result  in  the  imposition  of  sector  or  category- 
specific  conditions. 

'  The  provision  allowing  general  permits  to 
address  treatment  worlis  treating  domestic  sewage 
was  added  by  EPA's  sewage  sludge  permit 
regulations  issued  on  May  2. 1969  (54  FR  18716). 


discharger  (or  treatment  works  treating 
domestic  sewage)  within  a  specific 
geographic  area.  Historically,  certain 
regulatory  restrictions  have  been 
applied  to  general  permits.  General 
permits  have  been  limited  to  specific 
areas  corresponding  to  certain 
geographic  or  political  boimdaries.  40 
CFR  122.28(a)(1).  Current  regulations 
also  proyide  that  general  permits  may 
regulate  storm  water  point  sources,  or  a 
category  of  point  sources  other  than 
storm  water  that  involve  substantially 
similar  types  of  operations,  discharge 
the  same  types  of  wastes  or  engage  in 
the  same  types  of  sludge  use  or  (Usposal 
practice,  require  the  same  effluent 
limitations,  require  the  same  or  similar 
monitoring,  and  in  the  opinion  of  the 
permitting  authority,  are  more 
appropriately  controlled  under  a  general 
permit  than  imder  individual  permits. 
40  CFR  122.28(a)(2).  This  provision  has 
been  generally  interpreted  as  limiting 
coverage  of  non-storm  water  general 
permits  to  only  a  single  category  of 
point  sources,  such  as  a  single  industrial 
category  covered  under  an  effluent 
guideline.  (EPA's  regulations  do  allow 
general  permits  for  storm  water  to 
regulate  midtiple  categories  of  point 
sources.) 

hi  today's  notice,  EPA  seeks  to  revise 
§  122.28(a)  (1)  and  (2)  to  clarify  that  a 
general  permit  for  non-storm  water 
dischargers  may  cover  more  than  one 
category  or  subcategory  of  sources  or 
treatment  works  treating  domestic 
sewage.  This  revision  will  enable  greater 
pennit  drafting  flexibility  and  would 
allow  the  Director  to  write  a  general 
permit  covering  (as  separate  categories) 
pennittees  whose  discharges  or  sludge 
use  or  disposal  practices  differ 
substantially,  for  example,  regarding 
flow  or  pollutant  load,  as  well  as  for 
those  pennittees  with  similar  discharges 
or  sludge  use  or  disposal  practices  (a 
single  category).  In  another  case,  the 
Director  might  designate  different 
monitoring  requirements  for  different 
categories  based  on  discharge  flow  or 
frequency  and  provide  for  this  without 
having  to  promulgate  separate  general 
permits  for  each  group  of  dischargers  or 
treatment  works  treating  domestic 
sewage  in  the  general  category. 

The  types  of  operations  conducted  or 
wastes  discharged  within  each  category 
or  subcategory  authorized  by  the  general 
permit  (except  for  general  permits  for 
storm  water  discharges)  would  still  have 
to  be  substantially  the  same.  Within 
each  identified  category  or  subcategory, 
limitations  would  have  to  be  identical 
for  all  covered  dischargers  or  treatment 
works  treating  domestic  sewage.  In 
today's  notice,  EPA  proposes  to  revise 
§  122.28  by  adding  a  new  paragraph, 


(a)(4).  to  require  that  general  permits 
must  clearly  identify  the  applicable 
conditions  for  each  category  of 
dischaigere  or  treatment  works  treating 
domestic  sewage  and  provide  that 
general  permits  may  exclude  specified 
sources  or  areas  firom  coverage. 

Today's  proposal  would  abo  revise 
§  122.28  by  adding  a  new  paragraph, 
(a)(3),  to  provide  ^at  where  dischargers 
(or  treatment  works  treating  domestic  . 
sewage)  are  subject  to  water  quality- 
based  limitatioDS,  the  sources  in  that 
specific  category  or  subcategory  shall  be 
subject  to  the  same  water  quality-based 
effluent  limitations.  While  this 
provision  would  appear  at  first  to  be 
redundant  with  existing  provisions  at 
§  122.28(a)(2)(i)(C)  which  require  that 
non-storm  water  sources  covered  under 
a  general  permit  must  require  the  same 
effluent  limitations,  operating 
conditions,  or  standards  for  sewage 
sludge  or  disposal,  the  restrictions 
contained  in  proposed  paragraph  (a)(3) 
apply  to  storm  water  and  non-storm 
water  sources  where  water  quality-based  - 
limits  are  involved.  EPA  is  proposing  to 
add  this  paragraph  in  part  to  clarify  that 
general  pennit  categories  can  be  used  to 
impose  water  quaUty-based  limitations 
as  well  as  technology-based  limitations. 
However,  paragraph  (a)(3) 's  requirement 
that  sources  in  categories  or 
subcategories  be  subject  to  tbe  same 
water  quality-based  limits  reflects  EPA's 
position  that  general  permits  should  not 
be  used  to  provide  permit  coverage  to 
loosely  grouped  categories  of  dissimilar 
discharges.  While  EPA  has  decided  not 
to  require  that  each  category  or 
subcategory  covered  under  a  geoeral 
permit  discharge  to  waters  that  are 
subject  to  the  same  water  quality 
standards,  permit  writers  may  wish  to 
consider  such  a  categorization 
particularly  when  calculating  general 
permit  discharges  as  part  of  a  waste  load 
allocation. 

Because  the  proposal  would  allow 
issuance  of  a  single  general  permit  to 
cover  multiple  categories  of  facilities,  it 
would  facilitate  the  use  of  general 
permits  in  areas  with  differing  water 
quality  requirements  or  standards.  It 
may  allow  the  permitting  authority  to 
issue  general  permits  on  a  watershed  or 
geographic  basis  to  facilities  with  the 
same  water  quality  requirements.  The 
proposal  would  allow  a  permit  drafted 
to  cover  a  single  category  of  dischargera 
or  treatment  works  treating  domestic 
sewage  to  cover  different  subcategories 
subject  to  different  effluent  limitations, 
standards,  or  conditions.  This  should 
reduce  the  burden  on  the  permitting 
agency  by  decreasing  the  number  of 
general  permits  issued.  The  proposal 
intends  to  provide  flexibility  to  deal 
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with  the  variations  betMreen  the 
different  dischargers  or  treatment  works 
treating  domestic  sewage  (or  water 
quality  based  stream  segments)  covered 
under  a  single  general  permit.  General 
permits  are  still  subject  to  the  same 
reporting  and  monitoring  requirements, 
limitations,  enforcement  provisions, 
penalties,  and  other  substantive 
requirements  as  individual  permits. 

g.  Monitoring  (40  CFR  122.41()), 
122.41(1)(4).  122.44(i)(l)(iv).  122.4eO 

Monitoring  requirements  for  NPDES 
permits  are  currently  found  in  different 
locations  in  B>A's  regulations.  Section 
122.41(j)(l)  requires  that  monitoring  be 
representative  of  the  monitored  activity. 
Paragraph  (j)(2]  imposes  requirements 
relating  to  the  retention  of  monitoring 
records.  Paragraph  (j)(3)  places 
requirements  on  what  information  will 
be  provided  in  monitoring  records. 
Paragraph  (j)(4)  requires  that  monitoring 
be  conducted  according  to  part  136 
testing  procedures  imless  otherwise 
specified.  Paragraph  (j)(5)  imposes 
penalties  for  any  person  who  falsifies, 
tampers  with,  or  knowingly  renders 
inaccurate  monitoring  devices  or 
methods.  Section  122.41(1)(4)  addresses 
the  reporting  of  monitoring  results  and 
provides  specific  requirements  relating 
to  Discharge  Monitoring  Reports 
(DMRs).  Section  122.44(i)  imposes 
requirements  on  monitoring 
methodologies.  Finally,  §  122.48 
imposes  requirements  for  recording  and 
reporting  of  monitoring  results. 

EPA  beUeves  this  arrangement  to  be 
confusing.  To  provide  better 
clarification,  EPA  proposes  to 
consohdate  the  monitoring  provisions 
found  at  §§  122.41  (j),  (1)(4),  and 
122.44(i)  and  place  them  at  §  122.48.  hi 
addition,  a  cross  reference  to  the  new 
consohdated  monitoring  requirements 
will  be  placed  at  122.41(j)  to  ensure 
monitoring  remains  a  standard 
condition  for  all  NPDES  permits.  This 
revision  is  not  intended  to  result  in  any 
substantive  changes  to  monitoring 
requirements.  EPA  notes  that  the 
penalty  provisions  of  40  CFR 
122.41(j)(5)  (providing  for  penalties  for 
falsifying,  tampering  or  knowingly 
rendering  inaccurate  monitoring  devices 
or  methods]  remain  a  standard 
condition  of  all  EPA-issued  NPDES 
permits.  As  described  in  more  detail 
below,  40  CFR  122.41(j)(5)  (proposed 
§  122.48(d)  in  today's  notice)  is  not 
required  for  authorized  State  programs. 
However,  40  CFR  123.27  contains  a 
similar  prohibition  against  falsifying, 
tampering,  or  knowingly  rendering 
inaccurate  monitoring  devices  or 
methods  which  must  be  included  in 
authorized  State  programs. 


As  part  of  this  consolidation.  EPA  is 
combining  the  provisions  currently 
found  at  §§  122.41(j)(4)  and 
122.44(i)(l)(iv)  at  proposed 
§  122.48(a)(3).  Both  of  these  provisions 
require  that  monitoring  be  conducted  in 
accordance  with  test  procedures 
approved  under  40  CFR  part  136  unless 
an  alternative  test  procedure  has  been 
approved  under  part  136.  For  slu<^  use 
or  disposal,  monitoring  must  be 
conducted  in  accordance  with  test 
procedures  approved  under  part  136 
unless  otherwise  specified  in  40  CFR 
part  503.  Both  §§122.41(j)(4)  and 
122.44(i)(l)(iv)  were  once  promulgated 
as  single  provision  (See  44  FR  32910 
(June  7, 1979)  (codified  then  as  40  CFR 
122.20  (a)-(c)))  and  were  only  broken 
out  to  conform  to  the  organization  of  the 
consolidated  permit  regulations.  See  45 
FR  33340-4,  33355.  33357.  33448, and 
33450  (May  19. 1980).  EPA  is  also 
clarifying  that  where  no  test  procedure 
has  been  approved  imder  40  CFR  part 
136,  the  Director  shall  specify  a  test 
method  in  the  permit,  lliis  reflects  the 
current  requirements  found  at 
§  122.44(i)(l)(iv)  and  as  also  expressed 
in  EPA's  June  7, 1979  rulemaking.  EPA 
believes  this  revision  does  not  result  in 
any  substantive  changes  to  the 
monitoring  requirements  but  only 
clarifies  its  existing  interpretation  of 
them. 

10.  Effluent  Gmdeline  Limits  in  Permits 
(40  CFR  122.44(a)) 

Currently,  §  122.44(a)  is  interpreted  to 
require  that  where  a  faciUty  is  covered 
by  a  particular  effluent  guideline,  any 
permit  issued  to  that  facility  must 
contain  effluent  limitations  for  every 
pollutant  or  parameter  Usted  in  the 
guideline  (also  known  as  "guideline- 
listed  pollutants").  These  limits  would 
be  required  regardless  of  whether  the 
faciUty  would  actually  be  discharging 
those  parameters.  Because  permittees 
must  also  monitor  for  all  parameters 
limited  in  a  permit  (see  40  CFR 
122.44(i)(l)(i)l,  there  are  concerns  that 
this  requirement  may  subject  many 
facilities  to  the  imnecessary  expense  of 
monitoring  for  pollutants  that  they  are 
not  and  will  not  be  discharging. 

To  provide  permit  writers  with  more 
flexibility  in  reducing  the  burdens 
associated  with  unnecessary 
monitoring,  EPA  is  proposing  to  revise 
§  122.44(a)  so  that  it  does  not  require 
limits  for  all  guideline-listed  pollutants 
under  certain  circumstances.  Existing 
paragraph  (a)  would  be  redesignated  as 
(a)(1).  A  new  paragraph,  (a)(2),  would 
allow  permit  writers  on  a  case-by-case 
basis  not  to  include  limits  for  guideline 
Usted  pollutants  where  a  permit 
appUcant  certifies  and  provides 


supporting  information  that  the  facility 
does  not  discharge  and  will  not 
discharge  certain  guideline-Usted 
pollutants,  hi  such  cases,  permit  writers 
may  decide  not  to  include  a  limit  for 
those  parameters  in  the  permit. 
However,  it  should  be  clearly 
understood  that  in  such  instances,  the 
permit  would  not  authorize  any 
discharges  of  those  excluded  parameters 
in  any  amounts.  For  the  exclusion  to  be 
valid,  the  permit  would  have  to  contain 
an  express  condition  which  notes  that 
the  pomit  does  not  authorize  the 
disdiarge  of  those  excluded  pollutants. 
This  exclusion  is  good  only  for  the  term 
of  the  permit.  To  receive  an  exclusicm 
under  proposed  paragraph  (a)(2). 
Pennittees  must  submit  certifications 
(along  with  supporting  information) 
each  time  a  permit  is  applied  for 
(including  permit  reissuances).  For  such 
an  exclusion  to  be  vaUd.  it  must  be 
included  as  an  express  condition  Mch 
time  a  permit  is  issued. 

EPA  believes  that  this  approach 
provides  permittees  and  permit  writers 
with  needed  flexibiUty  in  reducing  the 
burdens  associated  with  ccmducting 
uimecessary  monitoring  while  ensuring 
that  permits  are  not  interpreted  as  an 
authorization  to  discharge  excluded 
pollutants  in  vmlimited  amounts.  This 
revision  is  not  intended  to  allow  the 
exclusion  of  any  pollutants  that  should 
be  limited  on  the  basis  of  water  quaUfy 
standards. 

AppUcants  should  not  pursue  this 
approach  if  there  is  any  possibiUty  those 
excluded  parameters  might  be 
discharged.  AppUcants  may  instead 
utilize  the  existing  process  of  having, 
limits  placed  on  all  guideline-listed 
poUutants  and  seek  minimum 
monitoring  for  those  parameters  whose 
presence  in  the  discharge  is  not 
expected.  EPA  soUcits  comments  on  this 
proposal  and  also  invites  pubUc 
comment  on  othOT  ways  this  process  can 
be  streamlined  to  remove  any 
unnecessary  burdens  with  respect  to 
limiting  and  monitoring  for  poUutants. 

11.  Reopener  Clauses  (40  CFR  122.44(c)) 

Section  122.44(c)  provides  for 
reopener  clauses  in  permits.  Section 
122.44(c)(l)(i)  requires  that  any  permit 
issued  to  a  discharger  in  a  primary 
industry  category  (Usted  in  Appendix  A 
of  part  122)  on  or  before  June  30, 1981, 
must  contain  an  reopener  clause  to 
aUow  for  permit  modification, 
revocation,  or  reissuance  if  an 
appUcable  standard  or  limitation  is 
promulgated  under  sections  301(b)(2)(C) 
and  (D),  304(b)(2),  and  307(a)(2)  of  the 
CWA  after  such  a  permit  was  issued  and 
the  standard  Or  limitation  is  more 
stringent  than  what  is  found  in  the 
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pwmlt  or  controls  a  pollutant  not 
limited  in  the  pennit.  Where  applicable 
standards  and  limitations  have  already 
been  promulgated,  §  122.44(c)(l)(ii) 
requires  that  subsequent  permits 
include  those  limitations.  Section 
122.44(c)(3)  imposes  a  duty  on 
permitting  authorities  to  promptly 
modify,  revoke,  and  reissue  permits  to 
which  §  122.44(c)(l)(i)  applies. 

These  provisions  were  established  to 
implement  the  r^uirements  of  a 
settlement  agreement  approved  by  the 
United  States  District  Court  for  the 
District  of  Columbia  issued  on  June  8, 
1976  in  Natural  Resources  Defense 
Council  et  al.  v.  Train.  8  E.R.C.  2120 
(D.D.C.  1976).  See  43  FR  22161  (May  23, 
1978).  This  settlement  agreement 
resulted  in  a  new  program  for  the 
establishment  of  effluent  limitations 
guidelines,  new  source  performance 
standards,  and  pretreatment  standards 
for  21  major  categories  of  industries  as 
well  as  the  incorporation  of  those  limits 
in  permits  issued  to  dischargers  from 
those  categories.  To  meet  that  goal,  the 
agreement  resulted  in  the  imposition  of 
a  number  of  deadlines.  On  May  19, 1980 
(43  FR  33449],  those  deadlines  were 
replaced  with  a  single  deadline,  June  30, 
1981,  which  is  found  at  §  122.44(c)(1). 

In  today's  notice,  EPA  proposes  to 
remove  paragraphs  (c)(1),  (c)(2),  and 
(c)(3)  of  §  122.44.  Paragraphs  (c)(1)  and 
(c)(3)  apply  only  to  permits  issued  on  or 
before  June  30, 1981.  These  provisions 
are  obsolete  as  more  than  14  years  have 
passed  since  that  deadline  and  any 
permits  issued  on  or  before  that  date  are 
either  no  longer  in  existence  or  in 
administrative  continuance.  EPA  also 
proposes  to  remove  paragraph  (c)(2)  and 
consolidate  its  requirements  with  those 
foimd  at  §  122.44(a).  Paragraph  (c)(2) 
provides  that  any  permit  issued  after  the 
deadline  provided  by  section  301(b)(2) 
(A).  (C),  and  (E)  (established  as  March 
31  1989  by  the  1987  amendments  to  the 
Clean  Water  Act),  must  meet  BAT  and 
BCT  standards  whether  or  not 
applicable  effluent  limits  have  been 
promulgated  or  approved.  Paragraph 
(c)(2)  further  states  that  such  permits 
need  not  incorporate  the  reopener 
clause  foimd  in  section  paragraph  (c)(1). 
Paragraph  (c)(2)  largely  reiterates 
requirements  found  at  Section  122.44(a) 
because  paragraph  (a)  already  requires 
that  permits  must  meet  all  technology- 
based  effluent  lunitations  and  standards 
promulgated  under  section  301,  all  new 
source  performance  standards  under 
section  306  of  the  CWA,  and  case-by- 
case  effluent  limitations  determined 
under  section  402(a)(1)  of  the  CWA. 
EPA  proposes  in  today's  notice  to 
consohdate  the  requirements  of  40  CFR 
122.44(a)  and  (c)(2)  into  «  new 


paragraph,  (a)(1).  (As  noted  in  greater  t 
detail  above,  EPA  is  also  creating  a  new  ' 
paragraph,  (8K2).  which  contains 
language  concerning  guideline  listed 
pollutants.)  Proposed  paragraph  (a)(1) 
requires  that  permits  shall  include 
technology-based  effluent  limitations 
and  standards  based  on:  Effluent 
limitations  and  standards  promulgated 
under  section  301(b)(1)  or  30l(bK2),  as 
appropriate,  new  source  performance 
standards  promulgated  under  section 
306  of  CWA,  case-by-case  effluent 
limitations  determined  under  sectimi 
402(a)(1)  of  CWA,  or  on  a  combination 
of  the  three,  in  accordance  with  §  125.3. 
For  new  sources  or  new  dischargers, 
paragraph  (a)(2)  also  notes  that  these 
technology  based  limitations  and 
standards  are  subject  to  the  provisions 
of  §  122.29(d)  (protection  period). 

Paragraph  (cj(4)  covers  reopenera  of 
sludge  conditions  in  NPDES  permits. 
EPA  is  proposing  to  retain  that 
provision  and  redesignate  it  as 
paragraph  (c). 

By  removing  these  provisions,  EPA 
does  not  intend  to  linoit  the  ability  of 
permitting  authorities  to  place  reopener 
clauses  in  permits  on  a  case-by-case 
basis  particularly  where  reopeners  may 
resiilt  in  more  environmentally 
protective  permit  limits,  standards,  or 
conditions. 

12.  Best  Management  Practices  (40  CFR 
122.44(k)) 

As  described  in  more  detail  below, 
EPA  is  proposing  in  today's  notice  a 
non-substantive  revision  to  §  122.44(k) 
which  would  provide  a  reference  to 
available  agency  guidance  on  best 
management  practices.  The  addition  of 
this  language  is  merely  intended  to 
assist  readers  in  developing  and 
implemraiting  best  management 
practices.  It  is  not  intended  in  anyway 
to  change  the  requirements  of 
§  122.44(k). 

13.  Termination  of  Permits  (40  CFR 
122.64) 

Section  122.64  lists  the  causes  for 
EPA  termination  of  an  NPDES  permit 
during  its  term,  or  for  denial  of  an 
application  for  permit  renewal  If  the 
EUrector  decides  to  terminate  a  pennit, 
he  or  she  currently  must  follow  the 
procedures  at  §  124.5,  or  approved  State 
procedures,  which  require  preparation 
of  a  notice  of  intent  to  terminate  (a  type 
of  draft  permit)  and  public  notice  and 
comment.  (As  discussed  in  more  detail 
in  Section  n.B  below,  EPA  is  proposing 
to  substitute  part  22  procedures  for 
termination  of  permits  other  than  at  the 
request  of  the  permittee,  also  known  as 
"termination  for  cause".)  These 
procedures  are  intended  primarily  to 


assure  that  the  rights  of  the  permittee 
Njre  adequately  considered.  This  is 
b^ipuse  permit  termination  has  been 
considered  as  essentially  an 
enforcement  mechanism.  See  45  FR 
33316  (May  19. 1980);  44  FR  34249 
(June  14, 1979).  However,  there  may  be 
situations  outside  of  enforcement  where 
termination  is  desirable  because  the 
permittee  has  discontinued  operation  or 
connected  the  discharge  to  a  POTW.  In 
those  situations,  EPA  sees  little  benefit 
in  requiring  the  procedures  of  §  124.5  as 
■  currraitly  written  (or  part  22  as 
proposed). 

EPA  is  proposing  to  revise  §  122.64  to 
allow  the  Director  to  terminate  a  permit 
by  giving  notice  to  the  permittee  and 
wi^out  following  part  22  or  124 
procedures  where  the  permittee  has 
permanently  terminated  its  entire 
discharge  (by  elimination  of  its  process 
flow  or  other  discharge  components)  or 
has  redirected  that  discharge  into  a 
POTW.  However,  where  a  permittee 
objects  to  the  termination,  this  revision 
would  require  the  Director  to  follow  the 
existing  part  124  procedures  to 
terminate  the  permit.  (But  as  noted  in 
more  detail  below  at  Section  n.B,  formal 
hearings  under  part  22  would  not  be 
necessary  since  the  termination  would 
not  be  one  for  cause  and  today's 
proposal  would  remove  formal  hearing 
requirements  for  permit  terminations 
that  are  not  for  cause.  EPA  notes  that 
these  expedited  permit  termination 
procedures  would  not  be  allowed  where 
a  permittee  is  subject  to  pending  State 
and/or  Federal  enforcement  actions 
including  citizen  suits  brought  under 
State  or  Federal  law.  In  such  situations, 
the  public  has  a  strong  interest  in 
participating  in  any  pennit  termination 
proceedings  and  permittees  should  not 
use  expedited  permit  termination 
procedures  as  a  way  to  avoid 
.  enforcement  liability.  Therefore,  EPA  is 
adding  language  in  proposed  §  122.64  to 
state  that  expedited  permit  termination 
procedures  are  not  available  to 
permittees  that  are  subject  to  pending 
State  and/or  Federal  enforcement 
actions  including  citizen  suits  brought 
under  State  or  Federal  law.  EPA  will 
also  require  that  permittees  who  request 
expedited  permit  termination 
procedures  must  certify  that  they  are  not 
subject  to  any  pending  State  and/or 
Federal  enforcement  actions  including 
citizen  suits  brought  imder  State  or 
Federal  law.  EPA  specifically  invites 
comment  on  how  ^A  and  permitees 
may  determine  if  there  are  pending 
State  and/ or  Federal  enforcement 
actions.  One  possible  approach  may  be 
to  deny  the  availability  of  expedited 
permit  terminations  where  EPA,  the 
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State,  or  any  person  has  commenced  an 
action  against  a  permittee  imder  State 
and/or  Federal  Law,  or  where  a 
permittee,  the  Administrator,  or  the 
State  has  received  notice  of  an  intent  to 
sue  pursuant  to  40  CFR  §  135  or  State 
law.  EPA  invites  comment  on  that 
approach. 

Also,  EPA  is  not  proposing  to 
eliminate  the  requirement  to  follow  part 
124  termination  procedures  if  the 
pollutants  will  be  disposed  of  either  in 
wells  or  by  land  application  of  effluent, 
even  if  the  permittee  requests  .^, 

termination.  In  such  cases,  it  is       -  '^ 
important  that  the  public  be  notified 
and  able  to  pursue  any  concerns  about 
such  disposal  methods  under  other 
appropriate  Federal,  State  or  local 
regulatory  programs.  EPA  also  notes  that 
there  are  situations  where  permits  are 
appropriate  for  no  discharge  bdlities, 
particularly  where  there  is  the 
possibility  of  an  inadvertent  discharge 
into  waters  of  the  United  States. 

This  proposal  would  enable  the 
Director  to  terminate  permits  when  the 
discharger  has  eliminated  its  discharge 
Mdthout  waiting  for  permit  expiration. 
EPA  notes  that  a  permittee  terminating 
its  discharge  due  to  coimection  to  a 
POTW  would  be  subject  to  applicable 
pretreatment  requirements,  including 
those  in  parts  403  and  405—471,  along 
with  any  local  requirements.  An 
existing  categorical  industrial  user 
initiating  a  discharge  to  a  POTW  must 
notify  the  POTW  in  accord  with 
§403.12.  EPA  also  notes  that  permittees 
should  be  very  sure  that  they  have,  in 
Cact.  eliminated  their  discharge  when 
requesting  expedited  permit  termination 
procedures.  TTiis  is  because  any 
pollutants  discharged  by  the  facility 
subsequent  to  permit  termination  could 
violate  section  301  of  the  CWA 
(prohibition  against  impermitted 
discharges). 

This  proposal  would  streamline  the 
permit  termination  process  without 
sacrificing  any  procediual  safeguards. 
EPA  specifically  iiivites  comment  on 
whether  members  of  the  public,  other 
than  the  permittee,  would  have  a 
significant  interest  in  such  terminations 
such  that  public  notice  should  continue 
to  be  required. 

EPA  is  also  proposing  conforming 
changes  to  §  124.5  procedures  to  reflect 
abbreviated  termination  procediu^s 
proposed  for  the  cases  discussed  in 
proposed  §  122.64(b).  One  pre-notice 
commenter  has  reconunended  that  these 
expedited  permit  termination 
procedures  be  employed  where  an 
existing  discharger  seeks  to  terminate  its 
individual  permit  coverage  and  obtain 
coverage  under  a  general  permit  for  the 
same  discharge.  EPA  invites  comment 


on  whether  expedited  permit 
termination  procedures  should  be 
employed  for  this  and  other  situations. 

B.  Proposed  Revisions  to  Part  123 

1.  Requirements  for  Permitting  (40  CFR 
123.25) 

EPA  is  today  proposing  revisions  to 
40  CFR  123.25(a)  to  clarify  that  certain 
provisions  which  detail  penalty 
amounts  in  §  122.41  (a)(2),  (a)(3),  and. 
(j)(5)  are  not  required  of  State  NPDES 
programs.  Instead,  the  applicable 
peiialty  provisions  for  State  NPDES 
programs  are  found  at  40  CFR  123.27. 
This  is  consistent  with  EPA's  long 
standing  interpretation  of  the  Clean 
Water  Act  and  its  regulations.  See  OGC 
Opinion  dated  May  31, 1973.  However, 
EPA  notes  that  while  the  penalty 
provisions  of  122.41  (a)(2]  and  (a)(3) 
need  not  be  included  in  State  NPDES 
programs,  §  122.41(a)'s  condition,  "a 
duty  to  comply"  does.  With  respect  to 
existing  §  122.41(j)  (proposed  in  today's 
notice  as  §  122.48(d)).  EPA  notes  that  it 
does  not  have  to  be  included  in  NPDES 
State  Programs.  However,  EPA  wishes  it 
to  be  clear  that  it  interprets 
§  123.27(a)(3)  to  contain  the  same 
prohibitions  as  those  found  in 
paragraph  §  122.41(j).  That  is,  a  person 
who  falsifies,  tampers  with,  or 
knowingly  renders  inaccurate,  any 
monitoring  device  or  method  required 
under  a  piarmit  is  subject  to  criminal 
fines  and  penalties  as  determined  imder 
§  123.27.  Finally,  EPA  notes  that  States 
are  not  prohibited  from  adopting 
penalty  amounts  that  are  the  same  as 
those  found  at  §  122.41  if  they  wish  to 
do  so. 

2.  lYansmission  of  Information  to  EPA 
(40  CFR  123.44) 

EPA  is  today  proposing  revisions  to 
40  CFR  123.44  to  remove  references  to 
the  Office  of  Water  Enforcement  and 
Permits  (OWEP)  and  its  role  in 
commenting  on  and  objecting  to  State- 
issued  general  permits.  At  one  time, 
OWEP  (now  known  as  the  Office  of 
Wastewater  Management)  was  exp>ected 
to  play  an  active  role  in  reviewing, 
commenting,  and  objecting  to  State- 
issued  general  permits.  Under 
provisions  once  found  at  40  CFR 
123.43(b)  and  124.58,  authorized  States 
were  required  to  provide  copies  of  draft 
general  permits  (other  than  those  for 
separate  storm  sewers)  to  the  Director  of 
OWEP  for  review.  Section  123.44(a)(2) 
of  EPA's  current  regidations  further 
provides  that  the  Director  of  OWEP  may 
comment  Upon,  object  to,  or  make 
recommendations  with  respect  to 
proposed  State-issued  general  permits 
(other  than  those  for  separate  storm  . 


sewers)  on  EPA's  behalf.  The 
introductory  text  of  §  123.43(b)(2)  also 
expressly  provides  OWEP  Mdth  a  role  in 
objecting  to  State-issued  general 
permits.  Finally,  §  123.44(i)  makes  the 
role  of  the  Director  of  OWEP 
coextensive  with  that  of  the  Regional 
Administrator  for  the  purposes  of 
objecting  to  proposed  State-issued 
general  permits  (other  than  those  for 
separate  storm  sewers). 

The  Office  of  Wastewater 
Management  no  longer  plays  an  active 
role  in  reviewing  State-issued  general 
permits.  The  number  of  State  general 
permit  programs  have  increased  with  a 
corresponding  increase  in  the  number  of 
State-issued  general  permits.  This  has 
resulted  in  the  Regions  assuming  the 
primary  role  in  reviewing  State-issued 
general  permits.  Moreover,  as  States 
have  gained  more  experience  in  running 
general  permit  programs,  EPA  believes 
that  an  extra  level  of  EPA  review  is  no 
longer  warranted.  On  June  29, 1995, 
EPA  removed  §§  123.44(b)  and  124.58 
from  the  Code  of  Federal  regulations  as 
unnecessary  in  light  of  the  Regions' 
primary  role  in  reviewing  State  permits. 
See  60  FR  33931.  To  conform  to  those 
earlier  changes  and  to  continue  EPA's 
effort  to  streamline  Federal  oversight  of 
State  NPDES  permit  programs,  EPA 
proposes  in  today's  notice  to  revise 
§  123.44  (a)(2)  and  (bK2)  to  remove 
those  references  to  OWEP  and  its  role  in 
reviewing  State-issued  general  permits. 
EPA  would  also  remove  and  reserve  40 
CFR  123.44(i). 

C.  Proposed  Revisions  to  Public  Hearing 
Requirements  for  NPDES  Permit  Actions 
and  RCRA  Permit  Terminations 

EPA  is  today  proposing  substantial 
revisions  to  its  existing  procediual 
requirements  for  issuing  NPDES  permits 
in  those  States  and  territories  (and  in 
Indian  Country)  where  EPA  retains  the 
authority  to  issue  NPDES  permits.  EPA 
is  proposing  to  eliminate  as  unnecessary 
the  existing  procedures  for  conducting 
formal  evidentiary  hearings  on  NPDES 
permit  conditions  contained  in  40  CFR 
part  124,  subpart  E,  and  is  further 
proposing  to  eliminate  the  alternative 
"Non-Adversary  Panel  Procedures"  in 
part  124.  subpart  F.  EPA  is  also 
proposing  to  eliminate  Appendix  A  to 
part  124  (Guide  to  Decisionmaking 
imder  part  124)  because  its  role  in 
explaining  subpart  E  and  subpart  F 
procedures  would  no  longer  be  relevant 
in  the  absence  of  those  subparts.  EPA  is 
also  proposing  to  modify  the  procedures 
for  terminating  NPDES  and  RCRA 
permits.  These  revisions  do  not  apply  to 
authorized  State  NPDES  Programs. 
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1.  Background  of  the  Current  Rule 

Section  402(a)  of  the  CWA  authorizes 
the  Administrator  to  issue  an  NPDES 
permit  "after  opportunity  for  a  hearing." 
In  the  late  ig70's.  three  United  States 
Circuit  Courts  of  Appeals  concluded 
that  section  402(a]  of  the  CWA  requires 
that  NPDES  permit  adjudications  be 
conducted  according  to  formal 
adjudicatory  procedures  that  meet  the 
standards  set  forth  in  sections  554,  556 
and  557  of  the  Administrative 
Procedure  Act  ("APA").  5  U.S.C.  554. 
556  &  557.  These  coxuts  reasoned  that 
the  reference  to  a  "hearing"  in  section 
402(a),  in  light  of  the  "quasi-judicial" 
nature  of  the  fact  finding  involved  in 
NPDES  permit  proceedings,  indicated 
Congressional  intent  to  require  ftmnal 
adjudicatory  procedures, 
notwithstanding  the  absence  of  an 
explicit  requirement  in  the  Act  that 
such  procedures  be  followed.  Seacoast 
Anti-PoUution  League  v.  Costle,  572 
F.2d  872. 877  (1st  Cir.  1978);  Marathon 
Oil  Co.  V.  EPA,  564  F.2d  1253, 1264  (9th 
Or.  1977);  United  States  Steel  Corp.  v. 
Train.  556  F.2d  822.  833  (7th  Or.  1977). 

Largely  because  of  the  holdings  in 
these  cases,  EPA  promulgated  the 
current  part  124  regulations  in  1979. 
which  require  formal  evidentiary 
hearings  of  the  type  contemplated  by 
section  554  of  the  APA.  44  PR  32854. 
32855  l}\me  7, 1979).  These  procedures 
apply  to  any  NPDES  permit  decision 
(i.e.,  a  decision  to  grant  a  permit,  to 
deny  a  permit,  or  to  terminate  a  permit 
for  cause  under  40  CFR  122.64).  and  to 
a  decision  to  terminate  a  permit  for  a 
hazardous  waste  treatment,  storage,  or 
disposal  facility  issued  imder  Section 
3005  of  RCRA.  40  CFR  124.71,  270.43. 

Under  part  124,  when  iss\iing. 
denying,  or  terminating  an  NPDES 
permit  (or  terminating  a  RCRA  permit). 
EPA  imdergoes  a  complicated  3-step 
administrative  process.  Step  1  begins 
when  a  discharger  submits  an 
appUcation  for  a  new  or  revised  NPDES 
permit.  Based  on  the  appUcation,  the 
appropriate  EPA  Regional  Office 
prepares  a  draft  permit  (or  daaft  decision 
to  deny)  detailing  the  proposed 
conditions  on  the  discharger.  The  EPA 
Region  provides  notice  and  an 
opportimity  for  public  comment  on 
draft  permits  (40  CFR  124.10)  and 
provides  a  pubUc  hearing  when  there  is 
a  significant  degree  of  public  interest.  40 
CFR  124.12(c).  Step  1  ends  when  the 
Regional  Administrator  (or  his  or  her 
designee)  issues  a  final  permit  decision, 
incorporating  any  changes  in  the  draft 
permit  occasioned  by  the  public 
comments  received. 

The  permit  takes  effect  30  days  after 
issuance  imless  the  permittee  or  any 


other  member  of  the  public  who 
commented  on  the  draft  permit  initiates 
Step  2  (or  if  one  of  the  other  two 
exceptions  at  40  CFR  124.15(b)  are  met 
i.e..  a  later  effective  date  is  specified  in 
the  permit  decision,  or  if  no  comments 
have  requested  a  change  in  the  draft 
permit,  it  becomes  effective 
immediately, upon  issuance).  In  Stm  2. 
a  party  appeals  the  permit  decision  by 
requesting  an  evidentiary  hearing.  40 
CFR  124.15(b).  To  exhaust 
administrative  remedies,  the  permittee 
(or  the  public)  must  request  an 
evidentiary  hearing  on  all  contested 
issues  (legal  and  factual).  The  EPA 
Regional  Administrator  must  then 
decide  whether  to  grant  or  deny  the 
request  for  a  hearing.  The  Regional 
Administrator  shall  grant  a  hearing  on 
any  issue  for  which  there  is  a  genuine 
dispute  of  material  fact,  and  on  any 
legal  issiie  which  is  intertwined  with 
such  material  factual  issues.  The 
Regional  Administrator  will  deny  a 
hearing  on  any  other  legal  issues,  or  on 
any  factual  issiies  for  which  there  is  no 
material  dispute.  If  a  hearing  is  granted 
on  any  issue,  an  Administrative  Law 
Judge  presides  over  a  formal  evidentiary 
hearing  following  the  procedures  of  40 
CFR  part  124  subpart  E. 

As  an  alternative  to  the  full 
adjudicatory  proceeding,  EPA 
regulations  also  provide  that  Steps  1 
and  2  may  be  combined  in  a  single 
semi-formal  hearing  process  before  a 
non-adversary  panel  of  EPA  experts 
(called  a  "Non-Adversary  Panel 
Procedure"  or  "NAPP").  40  CFR  part 
124  subpart  F.  These  procedures  apply 
only  to  NPDES  permits  which  constitute 
an  "initial  licensing"  proceeding  under 
the  Administrative  Procedure  Act,  or  if 
a  party  to  the  proceeding  requests  such 
a  hearing.  40  CFR  124.74(c)(8). 
124.111(a)(1). 

For  issues  decided  in  an  evidentiary 
hearing  or  Non-Adversary  Panel 
Procedure  (and  for  issues  arising  when 
a  request  for  an  evidentiary  hearing  is 
denied),  a  party  may  initiate  Step  3  by 
appealing  the  Regional  Administrator's 
decision  to  EPA's  Environipental 
Appeals  Board.  40  CFR  124.91, 124.127. 
The  appeal  provides  an  opportumity  to 
review  any  factual  conclusions  (under  a 
"clear  error"  standard),  policy 
decisions,  or  legal  conclusions.  The 
appeal  is  the  final  prerequisite  to 
judicial  review.  The  entire 
administrative  process  (that  is,  to 
comment  at  Step  1,  to  appeal  at  Step  2, 
and  to  further  appeal  at  Step  3)  must  be 
exhausted  in  order  to  obtain  judicial 
review. 

By  contrast,  permits  issued  or  denied 
under  RCRA  Subtitle  C,  the  UIC 
program  of  the  Safe  E)rinking  Water  Act, 


or  the  PSD  program  of  the  Qean  Air 

Act,  use  Steps  1  and  3  of  the  above-        * 
described  process,  but  not  Step  2.  In 
other  words,  a  party  may  ^peal  from 
the  Regional  Administrator's  permit 
decision  directly  to  the  Environmental 
Appeals  Board.  40  CFR  124.19(a).  There 
is  no  provision  for  formal  adjudicatory 
hearings,  unless  the  RCRA.  UIC.  or  PSD 
permit  has  been  consolidated  for 
purposes  of  permit  issuance  with  an 
NPDES  permit  for  which  a  request  for 
evidentiary  hearing  has  been  granted.  40 
CFR  124.71(a). 

EPA's  experience  with  the  evidentiary 
hearing  process  suggests  that  it  causes 
significant  delays  in  NPDES  permit 
issuance  without  causing  noticeable 
improvements  in  the  quality  of  the 
permit  decisions  made.  As  discussed  in 
more  detail  below,  EPA  statistics 
suggest  that  at  least  80%  of  all  requests 
for  evidentiary  hearing  are  resolved 
Mrithout  a  hearing  taking  place  or  any 
changes  being  made  to  the  permit. 
Nonetheless,  it  takes  an  average  of  18- 
21  months  to  complete  the  2-part 
appeals  process  for  such  permits.  EPA 
has  maintained  the  process  primarily 
due  to  concerns  about  the  legahty  of 
adopting  less  formed  procedures.  As 
discussed  below,  however,  these 
concerns  no  longer  hold  true. 

2.  Proposed  Elimination 

In  EPA's  opinion,  formal  evidentiary 
hearings  are  not  required  by  the  CWA. 
nor  are  they  necessary  to  protect  the  due 
process  ri^ts  of  permittees  or  other 
interested  parties.  EPA  therefore 

Siroposes  to  eliminate  the  requirement 
or  such  hearings  prior  to  EPA's 
issuance  of  NPDES  permits. 

a.  Legal  Basis.  (1)  The  Language  of 
Section  402(a).  EPA  has  concluded  that 
due  to  the  progress  of  the  law  in  the 
Courts  of  Appeals,  the  Seacoast  and 
Marathon  decisions  are  no  longer  good 
law.  and  that  the  CWA  mdy  be 
interpreted  not  to  impose  a  formal 
hearing  requirement.  As  noted  earlier. 
Section  402(a)  does  not  explicitly  state 
that  pubUc  hearings  on  NPDES  permits 
must  he  conducted  "on  the  record."  the 
phrase  normally  associated  with  a 
requirement  that  hearings  t>e  conducted 
imder  section  554  of  the  APA.  The 
absence  of  an  explicit  requirement  in 
section  402(a)  that  formal  APA 
procedures  he  used  is  significant  in  Ught 
of  certain  judicial  decisions  that 
followed  the  promulgation  of  the  part 
124  regulations.  These  decisions,  which 
address  procedural  requirements  under 
statutory  provisions  other  than  section 
402(a)  of  the  CWA.  have  abandoned  the 
presxmiption  that  trial-type  hearings  are 
required  by  the  APA  where  a  statute 
calls  for  an  adjudicatory  hearing 
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without  explicitly  requiring  formal 
procedures.  Chemical  Waste 
Management  v.  EPA.  873  F.2d  1477 
(D.C.  Cir.  1989)  ("CWM")  (RCRA  secUon 
3008(h));  Buttreyv.  United  States,  690 
F.2d  1170  (5th  Cir.  1982)  (CWA  section 
404). 

In  CWM.  the  D.C.  Circuit  upheld 
RCRA  regulations  establishing  informal 
procedures  for  adjudicating  corrective 
action  orders  under  RCRA  section 
3008(h).  873  F.2d  at  1478.  RCRA  secUon 
3008(h)  does  not  specifically  provide  for 
hearings,  but  section  3008(b)  provides 
that  "[a]ny  order  issued  under  this 
section  shall  become  final  unless  *   •  • 
the  person  or  persons  named  therein 
request  a  public  hearing.  Upon  such  a 
request  the  Administrator  shall 
promptly  conduct  a  public  hearing."  42 
U.S.C.  section  6928(b).  Under  the  RCRA 
corrective  action  hearing  regulations  at 
40  CFR  part  24,  the  operator  of  a 
hazardous  waste  facihty  may  submit 
written  information  and  argimients  for 
inclusion  in  the  record  and  may  make 
an  oral  presentation  at  the  hearing  itself. 
Direct  and  cross-examination  of 
witnesses  is  not  permitted,  but  the 
Presiding  Officer  may  direct  questions 
to  either  party.  The  Presiding  Officer  is 
to  be  either  the  Regional  Judicial  Officer 
or  an  attorney  employed  by  the  Agency 
who  has  not  had  any  prior  connection 
with  the  case.  The  RCRA  regulations 
contain  detailed  requirements  for  the 
establishment  of  the  administrative 
record.  The  Presiding  Officer  must 
review  the  record  and  file  a 
recommended  decision  with  the 
Regional  Administrator,  «^o  in  turn 
renders  a  final  decision  that  is  judicially 
reviewable  imder  the  APA.  These     . 
procedures  closely  parallel,  of  course, 
the  procedures  for  processing  a  permit 
under  part  124,  subpart  A. 

In  Buttrey,  the  Finh  Circuit  upHeld 
the  hearing  regiilations  used  by  the 
Army  Corps  of  Engineers  to  issue  or 
deny  CWA  section  404  permits.  690 
F.2d  at  1172.  Section  404  provides  that 
the  Secretary  may  issue  permits  for  the 
discharge  of  dredge  or  fill  material 
"after  notice  and  opportunity  for  public 
hearings."  33  U.S.C.  section  1344(a). 
The  Corps'  section  404  procedures 
authorize  a  "paper  hearing,"  with 
pubUc  notice  dnd  comment  on  the 
proposed  permit  action.  Corps 
procediu^s  do  not  expliciUy  provide  an 
opportimity  for  oral  presentations. 

Both  Buttrey  and  CWM  seriously 
question  the  continuing  validity  of 
Seacoast  and  Marathon.  CWM,  in 
particular,  notes  that  the  cases  were 
decided  prior  to  the  Supreme  Court's 
decision  in  Chevron,  U.S.A.  v.  NRDC, 
467  U.S.  837,  843  (1984),  which  held 
that  where  Congress  has  fiuled  to 


express  a  clear  intent  to  the  contrary,  an 
agency  charged  with  administering  the 
statute  may  adopt  any  interpretation  .^ 
which  is  reasonable  in  light  of  the  goals 
and  purposes  of  the  statute.  Where  a 
statute  fails  to  use  the  term  "on  the 
record,"  the  court  will  evaluate  whether 
the  hearing  procedvues  adopted  by  the  - 
-agency  are  reasonable  in  Ught  of  the 
statute  and  also  any  due  process 
considerations.  CWM,  873  F.2d  at  1482. 
The  D.C.  Circuit  has  also  noted  that 
even  assuming  formal  hearings  are 
required  for  issuance  of  NPDES  permits, 
there  is  no  absolute  right  to  provide  oral 
testimony  or  to  cross  examine  witnesses 
in  such  hearings.  NRDC  v.  EPA,  859 
F.2d  156. 193  (D.C.  Cir.  1988) 
(upholding  EPA's  Non-Adversary  Panel 
Procedures  and  distinguishing 
Seacoast). 

(2)  Reasonableness  of  Interpretation. 
As  with  the  3008(h)  rules  and  the 
procedures  for  issuance  of  RCRA  or  UIC 
permits,  EPA  believes  that  providing  for 
informal  hearings  prior  to  issuance  of 
NPDES  permits  is  a  reasonable 
interpretation  of  section  402(a). 

First  and  most  important,  EPA 
believes  that  formal  hearings  are  not 
necessary  to  protect  the  due  process 
rights  of  permittees  or  other  interested 
parties.  "1116  leading  Supreme  Court  case 
discussing  due  process  requirements  is 
Mathews  v.  Eldridge,  424  U.S.  319 
(1976).  Mathews  establishes  a  3-part 
analysis  that  balances  the  following 
factors  in  deciding  what  procedures  are 
required  by  the  Due  Process  clause:  (1) 
The  private  interests  at  stake,  (2)  the  risk 
of  erroneous  decision-making,  and  (3) 
the  nature  of  the  government  interest. 
Due  process  generally  requires,  at  a 
minimum,  that  EPA  provide 
independent  and  objective  fact-finding, 
see  IVong  Yang  Sung  v.  McGrath,  339 
U.S.  33, 41  (1949),  Morriseyv.  Brewer. 
408  U.S.  471.  489  (1972),  as  well  as  a 
complete  administrative  record 
containing  the  information  upon  which 
the  Agency  relies.  See  Camp  v.  Pitts, 
411  U.S.  138, 139-142  (1973).  Due 
process  also  requires  that,  prior  to  final 
agency  action,  EPA  must  provide  to 
affected  parties  notice  of  what  the 
Agency  intends  so  that,  should  those 
parties  disagree,  they  may  submit 
contrary  arguments  or  evidence.  See 
Goss  V.  Lopez,  419  U.S.  565,  581  (1975). 
See  generally,  Kenneth  C.  Davis. 
Administrative  Law  Treatise,  10:3, 10:7, 
13:1-2,  13:7,  &  18:2  (2d  ed.  1980).  The 
|mx»dures  for  processing  permits  under 
part  124  subpart  A  meet  all  of  these 
minimum  requirements. 

In  an  NPDES  permit  proceeding,  the 
private  interests  at  stake  are  .those  of  a 
potential  disdiarger  in  obtaining  a 
permit  to  conduct  its  economic 


activities  in  a  lawful  manner  (and  the 
interests  of  private  individuals  in 
challenging  permits).  Yet,  no  personal    - 
liberty  interests  are  at  stake,  there  is  no 
"right  to  pollute,"  and  the  granting  of  an 
NPDES  permit  does  not  convey  a" 
property  right  of  any  sort,  or  any 
exclusive  privilege.  See  40  CFR 
122.25(b). 

EPA  has  previously  concluded  that,  in 
general,  due  process  considerations 
dictate  that  most  administrative 
enforcement  actions  should  proceed 
imder  formal  hearing  procedures.  In 
such  a  proceeding,  EPA  is  accusing 
respondents  of  violations  of 
"established  legal  standards,"  and  the 
decision  maker  is  called  upon  to 
adjudicate  specific  factual  issues 
relating  to  the  violations  in  question. 
See  45  FR  24,360  (Apr.  9. 1980 
(promulgating  part  22)).  The  Agency 
concluded  that,  without  full 
adjudicatory  hearings,  there  was  a 
significant  risk  that  EPA  might  be 
vulnerable  to  arguments  that  the  Agency 
lacked  the  means  to  properly  resolve 
disputed  factual  matters  upon  which  the 
alleged  violator's  interests  were 
dependent. 

However,  EPA  believes  that  the  nature 
of  the  typical  hearing  on  an  NPDES 
permit  will  differ  significantly  &t>m  the 
type  of  hearing  held  on  a  compliance  or 
penalty  order.  Hearings  on  permits  are 
less  apt  to  present  the  kind  of  factual 
issues  regarding  the  conduct  of  the 
discharger,  which  case  law  identifies  as 
being  uniquely  susceptible  to  resolution 
in  a  formal  evidentiary  hearing.  Rather, 
the  issues  posed  in  proceedings  on 
permits  will  typically  relate  to  legal, 
policy,  or  technical  matters  concerning 
the  appropriate  limitations  on  the 
pollutants  in  the  discharge,  which  are 
most  appropriately  addressed  in 
informal  hearings.  The  primary  factual 
issues  in  a  hearing  on  an  NPDES  permit 
are  likely  to  involve  what  technology- 
based  and  water  quality-based 
limitations  are  necessary  for  inclusion 
in  the  permit,  and  whether  EPA  has 
properly  derived  those  limits.  These 
kinds  of  issues  are  apt  to  involve  wide- 
ranging  and  complex  facts  and  are  more 
susceptible  to  resolution  through 
analysis  of  a  full  documentary  record 
than  through  examination  and  cross- 
examination  of  witnesses.  The  goal 
should  then  be  to  compile  a  full  and  fair 
documentary  record  upon  which  EPA 
can  base  its  decision.  The  procedures  in 
subpart  A  allow  the  permittee,  other 
interested  parties,  and  the  Agency  every 
opportunity  to  develop  just  such  a 
record.  Where  an  issue  is  in  dispute,  the 
Regional  Administrator  can  typically 
resolve  the  dispute  through  analysis  of 
the  written  affidavits  and  aiguments  of 
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the  parties'  technical  experts.  The  risk 
of  an  erroneous  deprivation  of  the 
discharger's  rights  in  deciding  these 
issues  is  accordingly  very  low. 

By  contrast,  there  is  a  significant 
pubUc  interest  in  an  expedited  process 
for  issuing  NfPDES  permits.  ■EPA's 
experience  since  1979  has  been  that  the 
opportunity  to  request  an  evidentiary 
hearing  has  led  to  significant  delays  in 
permit  issuance.  EPA  does  not  have 
complete  data  on  evidentiary  bearing 
process  all  the  way  back  to  1979. 
However,  EPA  kept  comprehensive 
statistics  on  the  numbers  of  evidentiary 
hearing  requested,  resolved,  and 
pending  between  1990  and  1994.  As  of 
July  1. 1994,  the  latest  period  for  which 
data  are  available,  194  requests  for 
evidentiary  bearing  were  pending  at 
EPA.  That  is,  1^  requests  were 
awaiting  a  decision  by  the  Region'On  the 
request  for  evidentiary  hearing,  were 
waiting  a  hearing,  or  were  awaiting 
action  on  appeal  to  the  EAB. 

Between  March,  1990,  and  July  1, 
1994,  59  requests  for  a  hearing  were 
finally  resolved,  involving  55  different 
permits.  Of  those  59,  22  requests  for 
hearing  were  withdrawn,  26  were_ 
denied  by  the  Regional  Admi|)ietrator 
(RA)  or  the  EAB.  and  the  remaining  11 
were  settled  without  hearing.  Only  four 
hearings  were  conducted  during  this 
period,  and  only  one  hearing  resulted  in 
EPA  being  ordered  to  make  changes  to 
the  NPDES  permit.  Of  the  194  pending 
hearing  requests,  19  had  been  pending 
with  the  Agency  for  5  years  or  more.  For 
the  53  permits  resolved  during  the 
period  for  which  EPA  has  data,  the 
average  time  between  request  and 
resolution  was  over  18  months;  if  one 
counts  only  the  33  proceedings  which  ■ 
were  resolved  on  the  merits  (i.e.,  other 
than  by  withdrawal  of  the 
administrative  appeal),  the  average  time 
increases  to  over  21  months.  In  contrast, 
EAB  appeals  for  NPDES,  RCRA.  or  UIC 
permits  average  imder  9  months . 

These  statistics  suggest  that 
evidentiary  hearings  themselves  rarely 
result  in  changes  in  permits.  In  only 
20%  of  the  permits  for  which  EPA  has 
data  did  the  appeal  process  result  in 
modifications  to  the  permit,  and  only 
one  out  of  55  of  those  as  a  direct  result 
of  a  decision  in  an  actual  evidentiary 
hearing.  Rather,  any  changes  to  the 
permits  usually  resulted  from  informal 
settlement  discussions  between  the 
Region  and  the  permittee  (or 
occasionally  by  unilateral  decision  by 
the  Region  to  change  the  permit).  For 
the  remainder  of  the  requests,  the 
decision  of  the  Regional  Administrator 
or  the  EAB  was  sufficient  to  resolve  all 
issues,  and  the  complete  evidentiary 


hearing  and  appeal  process  resulted  in 
no  changes  to  the  permits. 

Yet,  the  evidentiary  hearing  process 
clearly  delays  the  time  in  which  the 
permit  becomes  fully  effective.  Under 
current  regulations  (§  124.60).  contested 
permit  conditions  are  not  in  effect 
pending  the  dual  appeals  process.  The 
18-21  month  average  appeal  time  means 
that  many  permit  limits  do  not  take 
effect  until  well  into  the  5-year  permit 
term  (the  5-year  term  generally  begins 
when  the  RA  issues  the  permit  under 
8 124.15).  For  new  sources  and  NPDES 
dischargers  without  a  prior  NPDES 
permit,  they  cannot  begin  to  discharge 
until  the  permit  appeals  are  resolved. 
For  existing  sources,  any  new  or 
modified  permit  limits  to  protect  water 
qiiality  which  are  contested  cannot  take 
effect.  Thus,  the  long  lag  time  in 
resolving  permit  appeals  can  affect  all 
sectors  of  the  public.  In  particular,  the 
need  to  pursue  multiple  levels  of 
administrative  appeals  imposes 
unnecessary  costs  on  the  regulated 
commimity  or  other  parties 
participating  in  the  permit  processes. 

The  lengthy  appeals  process  also 
impacts  those  members  of  the  public 
who  have  an  interest  in  participating  in 
the  permit  process.  Qtizen  participation 
is  a  vital  component  of  the  NPDES 
program.  Section  101(e)  of  the  CWA 
explicitiy  requires  EPA  to  provide  for. 
encourage,  and  assist  in  the 
development  of  requirements  under  the 
CWA.  As  EPA  has  noted  before, 
adequate  public  participation  helps  to 
ensure  permits  which  are  protective  of 
the  environment  by  giving  permit 
writers  the  valuable  insights  of 
participants  other  than  the  permittee.  61 
FR  20973-74  (May  8, 1996).  The  lengthy 
formal  hearing  process  effectively 
requires  all  interested  parties  to  obtain 
legal  coimsel  and  spend  a  significant 
amoimt  of  time  to  request,  prepare  for, 
and  conduct  a  trial-type  hearing  before 
an  ALJ.  Citizens  groups  interested  in  the 
content  of  an  NPDES  permit  are  likely 
to  lack  the  same  level  of  resources 
necessary  to  participate  in  such  a 
proceeding  that  either  the  government 
or  an  NPDES  permitiee  will  possess. 
Thus,  the  formal  process  may  pose  a 
barrier  to  citizen  involvement  in  the 
NPDES  permit  process. 

In  addition  to  affecting  the 
government  and  public  interests  in 
effective  permits  and  effective  public 
participation  in  permit  proceedings,  the 
evidentiary  hearing  process  also 
represents  a  significant  drain  on  Agency 
resources.  EPA  Regions  utilized  over  25 
work  years  of  staff  time  between  1990 
and  1994  oivprocesslng  requests  for 
evidentiary  hearings,  preparing  for 
hearings,  or  defending  before  the  EAB  a 


permittee's  appeal  of  decisions  to  deny 
requests  for  hearings.  Only  about  5  and 
V4  of  those  work  years  were  spent 
actually  preparing  for  or  conducting  the 
hearings;  the  remainder  of  EPA  staff 
time  was  used  responding  to  (and 
usually  denying)  requests  for  a  hearing 
and  defending  a  permittee's  appeal  of 
those  deiuals  before  the  EAB. 

The  evidentiary  hearing  process  uses 
significant  Agency  resources  with  litUe 
or  no  apparent  gain  in  the  quality  of  the 
decision-making.  Often,  the  key  issue 
before  the  EAB  involves  whether  the  RA 
properly  denied  the  request  for 
evidentiary  hearing,  eimer  because  there 
was  no  genuine  issue  of  material  fact 
raised  (see  In  re  Mayaguez  Regional 
Sewage  Treatment  Plant,  Puerto  Rico 
Aqueduct  &■  Sewerage  Authority.  NPDES 
Appeal  No.  92-23,  at  11  (EAB.  Aug.  23, 
1993),  affd,  Puerto  Rico  Aqueduct  &■ 
Sewer  Auth.  v.  Browner,  35  F.3d  600 
(1st  Cir.  1994)).  or  because  the  only 
issues  raised  were  legal  issues  for  which 
no  hearing  is  necessary  (and  which  the 
EAB  can  resolve).  EPA  utilized  8  work 
years  between  1990  and  1994  defending 
denials  of  evidentiary  hearing  requests, 
and  very  few  of  those  decisions  were 
reversed  by  the  EAB.  It  seems 
particularly  unnecessary  for  the  RA  to 
have  to  review  a  request  for  hearing, 
prepare  a  decision  to  deny  the  request 
on  the  groimds  that  the  only  issues  are 
ones  for  which  there  is  no  genuine 
dispute  of  material  fact,  and  then  defend 
that  decision  to  deny  before  the  EAB. 
Rather,  it  would  seem  to  make  more 
sense  to  take  the  legal  issues  appropriate 
for  EAB  resolution  straight  to  the  EAB, 
and  leave  resolution  of  the  factual  issues 
for  the  informal  bearing  process  under 
subpart  A.  In  those  instances  where  the 
EAB  finds  that  the  Region  has  made  a 
clear  error  in  resolving  a  factual  issue, 
the  EAB  could,  as  it  does  for  RCRA, 
UIC,  or  PSD  permits,  remand  the  permit 
decision  for  further  consideration 
including  further  development  of  the 
administrative  record  using  the  informal 
hearing  process.  Furthermore,  to  the 
extent  that  informal  settiement 
disciissions  are  necessary  to  resolve 
outstanding  issues,  such  discussions 
could  and  would  take  place  during  EAB 
review;  the  formal  evidentiary  hearing 
process  is  not  necessary  to  provide  an 
opportimity  for  such  discussions. 

Balancing  the  private  interests  at  stake 
in  an  NPDES  permit  proceeding  with 
the  public  interest  in  ensuring  that  such 
permits  control  discharges  (and  ensure 
protection  of  the  environment)  in  an 
expeditious  and  effective  manner  and 
the  public  interest  in  effective  citizen  • 
participation  in  the  permit  process,  and 
given  that  the  availability  of  formal 
hearings  do  not  appear  to  reduce 
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significantly  the  already  low  risk  of 
erroneous  decision-making,  EPA 
concludes  that  due  process 
considerations  do  not  numdate  formal 
hearings. 

EPA  also  notes  that  the  primary  goal 
of  the  Clean  Water  Act  is  to  ensure  that 
waters  of  the  United  States  obtain 
"fishable/swimmable"  status  as  early  as 
possible.  CWA  section  101(a).  Section 
301(b)(1)(C).  in  particular,  requires  that 
NPDES  discharges  do  not  cause  or 
contribute  to  violations  of  State  water 
quality  standards.  The  long  lag  time 
between  permit  issuance  and  when 
effluent  limitations  take  effect  imder  the 
current  proceedings  impairs 
achievement  of  these  goals. 

Finally,  the  number  of  States  in  which 
EPA  is  the  permit  issuing  authority  is 
small  and  getting  smaller,  and  EPA 
anticipates  that  its  role  as  a  permit 
issuing  authority  will  continue  to 
diminish.  Forty-two  States  or  Tfflritories 
have  obtained  authorization  to  issue  - 
NPDES  permits;  EPA  retains  permitting 
authority  in  only  15  States/Territories 
and  in  Indian  Country.  Many  States  do 
not  provide  for  formed  hearings  prior  to 
issuance  of  NPDES  permits,  and  EPA  is 
unaware  that  there  have  been  significant 
problems  with  the  content  of  such 
permits  as  a  result.  ^  EPA  sees  no  reason 
to  retain  formal  hearings  for  a  fraction 
of  the  NPDES  pennits  issued 
nationwide. 

For  all  of  these  reasons,  EPA  believes 
that  neither  due  process  nor  the 
Congressional  goals  for  the  NPDES 
program  coimsels  in  favor  of 
maintaining  the  evidentiary  hearing 
process,  and  that,  consistent  with  the 
principles  of  Chevron,  EPA  may 
reasonably  interpret  Section  402(a)  to 
authorize  use  of  informal  hearings  when 
issuing  NPDES  pennits. 

b.  Proposed  New  System.  (1)  Permit 
Issuance.  The  existing  process  for 
RCRA.  UlC,  and  PSD  permits  has 
proven  effective  in  resolving  all  factual, 
legal,  and  policy  issues,  providing  for 
adequate  public  participation,  and 
ensiiring  that  permit  issues  are  resolved 
in  a  relatively  short  time  frame.  EPA 
therefore  proposes  to  place  NPDES 
pomits  imder  the  same  system. 


>  Hotvever,  Et'A  believes  that  the  ability  to 
judicially  challenge  fiDal  pennits  is  an  essential 
element  of  public  participation  under  the  Clean 
Water  Act.  On  May  1. 1996.  EPA  issued  a  final  rule 
which  will  require  that  all  States  that  administer  or 
seek  to  administer  the  NPDES  program  shall . 
provide  an  opportunity  for  judicial  review  in  State 
court  of  the  final  approval  or  denial  of  permits  by 
the  State  that  is  sufficient  to  provide  for,  encourage, 
and  assist  public  participation  in  the  NPDES 
permitting  process.  This  rule  does  not,  at  this  time, 
apply  to  Indian  Tribaa.  See  61  FR  20972  (May  8, 
1906). 


'  NPDES  pennits  would  therefore 
utilize  Steps  1  and  3  of  the  existing 
process;  Step  2  would  be  eliminated. 
The  EPA  Regional  Office  would 
continue  to  prepare  a  draft  permit, 
provide  notice  and  an  opportunity  for 
public  comment  on  the  draft  permit  and 
opportunity  for  a  public  hearing  when 
there  is  a  significant  degree  of  public 
interest,  and  issue  a  final  permit 
decision,  incorporating  any  changes  in 
the  draft  permit  occasioned  by  the 
public  comments  received.  After  that 
initial  deci^on,  however,  a  party  would 
appeal  fiom  the  Regional 
Administrator's  permit  decision  directly 
to  the  Environmental  Appeals  Board.  As 
provided  in  §  124.19,  a  party  coidd 
appeal  any  factxial  or  legal 
determination  in  the  Regional 
Administrator's  decision  (if  the  issue 
were  properly  raised  in  public 
comments  on  the  draft  permit,  as 
provided  in  124.13).'*  Subpart  E  would 
be  eliminated  in  its  entirety. 

EPA  also  proposes  to  eliminate  the 
NAPP  procedure  in  subpart  F.  Subpart 
F  was  designed  to  be  a  less  onerous 
alternative  hearing  procedure  for 
NPDES  permits,  to  substitute  for  subpart 
E  when  the  parties  so  agreed.  EPA  has 
conducted  no  hearings  under  subpart  F, 
and  EPA  is  aware  of  only  three  permits 
where  a  party  requested  use  of  the 
proceeding.  One  of  those  involved  a 
RCRA  permit  denial  in  EPA  Region  IX. 
The  purpose  of  requesting  the  NAPP  in 
that  proceeding  appears  to  have  been 
solely  to  delay  final  issuance  of  the 
]>ermit  denial  decision.  (See  the  public 
docket  for  today's  proposal  for  details.) 
With  the  elimination  of  subpart  E,  and 
given  the  bet  that  there  has  been  so 
little  interest  in  the  use  of  subpart  F, 
EPA  sees  no  reason  to  retain  it. 

(2)'Termination  of  NPDES  and  RCRA 
Permits.  EPA's  regulations  also 
currently  provide  for  a  formal  hearing 
prior  to  terminating  an  NPDES  or  RC^A 
permit  during  its  term.  EPA  regulations 
treat  termination  of  a  RCRA  or  NPDES 
permit  in  the  same  maimer  as  the 
issuance  or  denial  of  an  NPDES  permit 
That  is,  termination  of  a  permit  begins 
with  preparation  of  a  draft  notice  of 
intent  to  terminate.  The  notice  of  intent 
to  terminate  is  subject  to  pubUc 
comment  and  possibly  an  informal 
hearing.  After  the  informal  process,  the 


'The  party  need  not,  however,  submit  all 
supptorting  bctual  information  during  the  comment 
period;  rather  the  Regional  Administrator  may 
instruct  the  party  to  submit  such  information  if 
desired.  40  CFR  124.13  ("Commenters  shall  nuke 
supporting  materials  not  already  included  in  the 
administrative  record  available  to  E3>A  as  directed 
by  the  Regional  Administrator")  (emphasis  added); 
49  FR  38.042  (Sept.  26.  1984)  ("Generally 
supporting  information  would  not  be  required  to  be 
submitted  during  the  comment  period"). 


Regional  Administrator  issues  an  initial 
decision,  fitMn  which  a  party  may 
request  an  evidentiary  hearing  under 
subpart  E,  and  subsequently  an  appeal 
to  the  EAB. 

In  developing  today's  proposal,  EPA 
seriously  considered  proposing  to 
eliminate  all  formal  hearing  procedures 
for  RCRA  and  NPDES  permit 
terminations  and  instead  treat  sudi 
terminations  just  like  permit  issuance  or 
denial.  EPA  recognices  that  due  process 
considerations  may  not  mandate  such 
procedures.  As  noted  above,  issuance  of 
an  NPDES  permit  conveys  no  property 
right  to  the  permittee.  Thus,  the  only 
private  interests  at  stake  relate  to  the 
expectation  of  a  permittee  to  continue 
discharging  imtil  the  end  of  a  permit 
term,  whid^  can  be  up  to  5  years  at 
most.  Otherwise,  the  permittee  cannot 
presume  it  will  be  able  to  continue 
discharging  beyond  the  end  of  the 
permit  term,  particularly  if  the 
permittee  has  violated  the  terms  of  the 
permit  or  misrepresented  information 
on  its  permit  application  (the  bases  for 
terminating  a  permit).  Thus,  the  private 
interests  at  stake  in  a  permit  termination 
are  only  marginally  stronger  than  those 
at  stake  in  a  permit  denial  proceeding    • 
(which  EPA  has  always  conducted  using 
informal  hearing  procedures  except  for 
NPDES).  Yet,  EPA  also  recognizes  some 
differences  between  permit  terminations 
and  other  permit  proceedings.  In 
contrast  to  the  issuance  of  a  permit,  the 
decision  to  terminate  a  permit,  other 
than  at  the  rectuest  of  the  i>ermittee,  is 
more  likely  to  involve  factual  issues  for 
which  formal  hearings  are  appropriate. 
Under  EPA  regulations  (40  CFR  122.64. 
270.43),  EPA  may  terminate  a  permit 
only  for  reasons  such  as  the  non- 
compliance with  the  permit  or  failure  to 
have  disclosed  relevant  information  in 
the  permit  application.  In  other  words, 
a  permit  termination  is  akin  to  an 
enforcement  action  (and  indeed  often 
accompanies  an  administrative 
enforcement  action),  where  credibility 
of  witnesses  will  be  a  more  significant 
concern. 

On  balance.  EPA 'a  preferred  option  is 
to  maintain  the  formal  hearing 
requirement  for  these  type  of 
proceedings.  EPA  solicits  comment  on 
whether  the  formal  hearing  requirement 
should  be  eliminated  entirely  for  RCRA 
and  NPDES  i>ermit  terminations,  and 
whether  there  is  an  adequate  basis  for 
doing  so. 

Termination  of  NPDES  and  RCRA 
permits  is  a  rare  occurrence;  EPA  is 
aware  of  only  one  EPA-issued  permit 
that  has  been  terminated  using  these 
procedures  since  1980  (the  NPDES 
permit  for  Marine  Shale  Processors  in 
Louisiana).  EPA's  "Consolidated  Rules 
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of  Procedure"  at  40  CFR  part  22  ipedfy 
procedures  for  fonnal  hearings  in  a 
variety  of  administrative  enforcement 
actions,  including  civil  compliance  or 
penalty  actions  for  violations  of  the 
CWA  and  RCRA.  These  regulations  also 
cover  the  suspension/revocation  of 
permits  issued  under  the  Marine 
Protection  Research  and  Sanctuaries  Act 
(Ocean  Dumping  Act).  There  is  no 
significant  difEarence  between  practice 
and  the  procedural  guarantees  under 
part  22  and  under  part  124  subpart  E. 
The  oaly  difference  is  that  a  formal 
hearing  under  part  22  begins  with  EPA's 
issuance  of  a  complaint  against  an 
alleged  violator,  wherees  subpart  E 
constitutes  an  appeal  of  an  initial 
decision  after  a  non-formal  public 
comment  and  hearing  process.  Since 
there  are  no  significant  differences 
between  the  two  sets  of  rules,  EPA  sees 
no  reason  to  leave  subpart  E  in  the  Code 
of  Federal  Regulations  solely  to  cover 
the  very  occasional  involuntary  NPDES 
or  RCRA  permit  termination.  Instead, 
EPA  today  proposes  to  amend  part  22  to 
mandate  use  of  its  procedures  tor  such 
terminations.  Instead  of  the  current 
three-part  process  under  part  124,  such 
permit  terminations  would  occur  in  a 
two-step  process.  Step  1  would  be  a 
hearing  under  part  22;  the  outcome  of 
the  hearing  could  then  be  appealed  to 
the  EAB  under  §  22.30. 

For  terminations  at  the  request  of  the 
permittee,  the  part  124  process,  as 
modified  under  today's  proposal,  would 
be  used.  In  other  words,  EPA  woiild 
provide  for  an  informal  public  comment 
and  hearing  under  subpart  A,  with 
opportunity  for  appeal  to  the  EAB.  This 
will  allow  other  interested  parties  to 
comment  on  the  propo6ed.tennination. 
Also,  as  noted  above,  EPA  is  proposing 
in  today's  notice  revisions  to  §  122.64(d] 
which  would  allow  Directors  to 
terminate  a  permit  by  giving  notice  to 
the  permitiee  and  without  following  the 
part  22  or  124  procedures  (or  State 
equivalent)  where  the  permittee  has 
permanently  terminated  its  entire 
discharge  (by  elimination  of  its  process 
flow  or  other  discharge  components)  or 
has  redirected  that  discharge  into  a 
POTW.  EPA  notes  that  NPDES- 
authorized  States  are  not  required  to  use 
part  22  procedures  for  permit 
terminations. 

EPA  believes  that  the  existing  part  22 
is  generally  adequate  to  cover 
involuntary  permit  terminations 
without  substantive  amendment. 
However,  where  permits  are  terminated 
for  cause,  existing  part  124  treats  the 
proceeding  the  same  as  for  the  issuance 
or  denial  of  a  permit.  EPA  is  proposing 
to  incorporate  relevant  provisions  of 
part  124  into  such  a  permit  termination 


proceeding,  i.e. ,  consideration  of  the 
administrative  record  and  provision  for 
informal  public  comment  on  the 
proposed  permit  termination.  EPA  is 
also  proposing  one  minor  clarificaticm 
to  part  22.  Part  22  refers  to  involuntary 
removal  of  a  permit  as  "revocation^].'.' 
Since  the  existing  NPDES  and  RCRA 
regulations  use  the  term  "revocation"  to 
refer  to  permits  which  are  to  be  reissued 
(see  40  CFR  122.62, 124.5).  EPA  is 
proposing  to  add  the  term  "termination" 
of  permits  to  the  appropriate  references 
in  part  22.  EPA  solicits  comment  on 
using  the  part  22  procedures  to  cover 
termination  of  NPDES  and  RCRA 
permits,  and  whether  further 
amendments  to  part  22  would  be 
necessary  to  make  the  regulations 
effective  for  this  purpose. 

Today's  proposal  is  based  on  the 
current  version  of  part  22.  However, 
EPA  will  soon  propose  more 
comprehensive  revisions  to  part  22 
designed  to  make  the  regulations  more 
readable  and  thus  easier  for  the  public 
to  nse.  The  changes  proposed  today  will 
be  hanponized  with  that  proposal  before 
final  rules  are  issued. 

(3)  Stays  of  Contested  Permit 
Conditions.  Existing  EPA  regulations  at 
§  124.15  specify  that  NPDES.  RCRA,  and 
UIC  permits  take  effect  30  days  after  the 
Regional  Administrator  issues  an  initial 
permit  decision,  unless  the  permit  is 
appealed  (or  if  one  of  the  other 
exceptions  at  40  CFR  124.15(b)  are  met). 
Section  124.16(a)  further  provides  that  if 
an  initial  permit  decision  is  appealed  by 
requesting  EAB  review  (for  RCRA  and 
UIC  permits)  or  appealed  by  filing  a 
request  for  evidentiary  hearing  (for 
NPDES  permits)  and  the  request  is 
granted,  the  contested  conditions  of  the 
permit  (and  any  uncontested  conditions 
which  are  not  severable  from  the 
contested  ones)  are  stayed  (i.e.,  they  do 
not  take  efiiect)  pending  the  outcome  of 
the  appeal/evidentiary  hearing.  Existing 
regulations  at  §  124.60  supplement 
§  124.16  for  purposes  of  NPDES  permits. 
Section  124.60(a)(2)  authorizes  the 
Regional  Administrator  to  issue  an  order 
to  a  new  source  or  new  discharger  for 
whom  an  evidentiary  hearing  request 
has  been  granted  authorizing  the  source 
to  begin  discharging  pending  the 
outcome  of  the  hearing  process.  Section 
124.60(c)(7)  authorizes  the  Regional 
Administrator  to  impose  interim  permit 
requirements  for  offshore  oil  rigs  that  do 
not  have  an  existing  permit,  but  (mly 
when  necessary  to  avoid  "irreparable 
environmental  harm."  The  provisions  of 
§§  124.60(c)(l)-(c)(6)  provide  detailed 
rules  for  determining  what  constitutes 
"contested  conditions"  stayed  pending 
an  evidentiary  hearing.  Section  124.60(f) 
specifies  that  the  date  of  compliance 


with  permit  conditions  which  have  been 
stayed  pending  the  outcome  of  an 
evidentiary  hearing  generally  shall  be 
extended  for  the  period  of  the  stay. 
Other  provisions  of  §  124.60  parallel 
provisions  contained  in  §§  124.15, 
124.16.  or  124.19. 

EPA  today  proposes  substantial 
revisions  to  §  124.60  consistent  with  the 
proposal  to  eliminate  evidentiary 
hearings.  Sections  124.60(a)(2)  and 
124.60(f)  grant  certain  relief  to  the 
regulated  community  to  reflect  the  long 
lag  time  between  when  a  permit  is  ' 
issued  and  when  it  becomes  effective  if 
an  evidentiary  hearing  takes  place.  By 
eliminating  the  evidentiary  hearing  step, 
today's  proposal  would  dramatically 
shorten  that  lag  time.  EPA  believes  that  . 
these  provisions  would  no  longer  be 
necessary  and  proposes  to  delete  them. 
The  existing  §  124.60(c)(7)  also  provides 
for  temporary  authorization  pending  the 
outcome  of  administrative  review,  but 
only  for  a  very  limited  niunber  of 
facilities  and  only  as  necessary  to 
prevent  environmental  damage.  EPA  is 
imaware  that  this  provision  has  ever 
been  invoked,  but  is  proposing  today  to 
retain  it  (recodified  at  §  124.60(a))  in 
case  the  need  arises. 

The  existing  §§  124.60(a)(1), 
124.60(c)(1),  and  124.60(e)  generally 
clarify  that  only  uncontested  permit 
conditions  take  effect  pending  appeal, 
and  that  the  prior  existing  permit  (if 
any)  remains  in  effect  (to  the  extent  they 
match  the  contested  conditions  in  the 
new  permit).  As  noted  above,  EPA  is 
today  proposing  to  provide  for  a  direct 
appeal  of  the  Regional  Administrator's 
initial  permit  decision  to  the  EAB.  The 
existing  regulations  at  §  124.16  contain 
virtually  the  same  requirements 
regarding  contested  permit  conditions 
when  a  RCRA  or  UIC  permit  is  appealed 
to  the  EAB.  Compare  §  124.eo(a)(l)  with 
§  124.16(a)(1);  §  124.60(c)(1)  wiUi 
§  124.16(a)(2);  124.60(e)  with 
124.16(c)(2).  EPA  proposes  to  eliminate 
the  redundant  portions  of  §  124.60  in 
favor  of  the  generally  applicable 
provisions  in  §  124.16.  However,  EPA 
proposes  to  retain  the  NPDES-specific 
provisions  of  existing  §  124.60(c)  (2)-(6) 
concerning  what  constitutes  a 
"contested  condition;"  these  would  be 
•recodified  at  §  124.60(b)(2)-(6).  EPA 
also  proposes  to  retain  the  specific 
language  of  124.60(e)  as  recodified  it 
124.60(c). 

EPA  also  proposes  to  make  a  more 
general  change  to  its  practice 
surrounding  effective  dates,  contested 
permit  conditions,  and  stays.  In  the 
past,  there  has  been  significant 
confiision  surrounding  when  a  RCRA, 
UIC,  or  PSD  permit  takes  effect  if 
appealed  to  the  EAB,  and  somewhat  less 
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confusion  with  respect  to  the  same  issue 
for  NPDES  permits.  Section  124.15(b) 
specifies  that  permits  generally  take 
effect  30  days  after  issuance  by  the 
Regional  Administrator  unless  EAB 
review  is  requested  imder  §  124.19  (for 
RCRA.,  UIC,  or  PSD)  or  an  evidentiary 
hearing  is  requested  (for  NPDES)  (or  if 
one  of  the  other  exceptions  at  40  CFR 
124.15(b)  are  met).  Existing  §§  124.16(a) 
(for  non-NPDES)  and  124.60(c)(1)  clarify 
that,  once  the  EAB  grants  review  or  the 
RA  grants  the  evidentiary  hearing 
request,  contested  conditions  are  stayed 
but  uncontested  conditions  take  effect 
Both  sections  require  that  the  Regional 
Administrator  identify  the  uncontested 
provisions.  Section  124.60(c)(1) 
explicitly  requires  the  Regional 
Administrator  to  notify  all  interested 
parties.  The  regulations  are  not  clear, 
however,  as  to  whether  any  conditions 
of  the  permit  are  in  effect  during  the 
period  between  filing  of  the  request  for 
review  and  the  decision  to  grant  or  deny 
review.  EPA  has,  in  the  past,  interpreted 
§  124.16(a)(2)  to  apply  during  this 
period  as  well.  In  other  words,  the 
uncontested  conditions  take  effect  even 
prior  to  a  decision  to  grant  or  deny 
review  under  40  CFR  124.19.  See 
Meiporandum  from  Lisa  K.  Friedman, 
"Stays  of  Contested  Pwmit  Conditions," 
Mar.  22. 1988  (in  the  docket  for  today's 
proposal). 

EPA  today  proposes  to  amend 
§  124.16  to  clearly  reflect  the  Agency's 
interpretation.  Section  124.16(a)(1) 
would  clarify  that  contested  permit 
conditions  are  stayed  as  of  the  date  of 
filing  a  request  for  review  with  the  EAB 
imder  §  124.19,  and  any  contested 
conditions  will  remain  stayed  until  EPA 
takes  final  action  (either  a  decision  of 
the  EAB  or  a  decision  of  the  Regional 
Administrator  on  remand)  under 
§  124.19(f).  Uncontested  permit 
conditions  would  also  be  stayed  upon 
filing  of  a  request  for  review,  but  only 
for  a  temporary  period.  Importing 
language  from  the  existing 
S  124.60(c)(1).  the  new  §  124.16(a)(2) 
would  clarify  that  the  uncontested 
conditions  take  effect  30  days  after  the 
Regional  Administrator  notifies  the 
EAB,  the  permit  applicant,  and  other 
interested  parties  as  to  which  conditions 
are  uncontested.  Since  EPA  is  proposing 
to  use  the  same  appeals  process  for 
NPDES  permits  as  for  other  permits,  the 
new  §  124.16  would  apply  to  NPCffiS 
permits  as  well. 

The  language  of  the  existing 
§  124.60(b)  specifies  that  the  Regional 
Administrator  may,  at  any  time  prior  to 
the  Administrative  Law  Judge's  (ALJ) 
decision  in  an  evidentiary  hearing, 
withdraw  contested  conditions  of  an 
NPDES  permit  and  reissue  them  in 


accordance  with  the  procediues  of 
subpart  A.  In  practice,  EPA  has 
withdrawn  and  reissued  permits  under 
all  statutes  prior  to  decisions  of  the  EAB 
as  well  as  prior  to  ALJ  decisions.  EPA 
therefore  proposes  to  clarify  that  the 
Regional  Administrator  may  withdraw 
and  reissue  any  NPDES,  RCRA,  UIC,  or 
PSD  permit  (or  a  contested  conditicm 
thereof)  prior  to  a  decision  of  the  EAB 
to  grant  or  deny  review  under 
§  124.19(c).  To  make  this  change,  the 
existing  §  124.60(b),  as  slightly 
modified,  would  be  recodified  as 
§  124.19(d). 

This  proposal,  once  finalized,  will 
serve  the  pubUc  interest  by  shortening 
the  time  for  appeals  that  may  be  thought 
by  interested  citizens,  allowing  for  the 
more  timely  resolution  of  these  appeals, 
with  a  shorter  stay  of  conditions. 

Finally,  §  124.60(f)  specifies  that 
exhaustion  of  the  evidentiary  hearing 
process  is  a  prerequisite  to  judicial 
review  of  an  NPDES  permit  EPA 
proposes  to  eliminate  this  language  in 
favor  of  the  general  exhaustion 
provision  at  §  124.19(e). 

(4)  Procedures  for  Variances  and  New 
Source  Determinations.  EPA  also 
proposes  changes  in  various  NPDES 
permit-related  administrative 
procedures.  Existing  regulations  at 
§  122.21(m)  specify  that  applications  for 
a  "fundamentally  different  factors" 
variance  must  be  filed  within  180  days 
of  promulgation  of  the  applicable 
effluent  limitations  guideline.  Sect^n 
125.32(a)  contemplates  that  the 
application  for  a  variance  be  submitted 
in  accordance  with  part  124,  subpart  F. 
(However,  subpart  F  does  not  appear  to 
have  ever  been  used.)  All  other  effluent 
limitation  variances  under  §  122.21(m) 
are  processed  as  part  of  the  underlying 
permit  application  in  accordance  with 
the  procedures  of  part  124,  subpart  A. 
EPA  sees  no  continuing  reason  to  treat 
FimdamentaUy  Different  Factors  (FDF) 
variances  differently.  EPA  therefore 
proposes  to  amend  §  125.32  to  require 
an  appUcant  for  an  FDF  variance  to 
submit  an  application  under  the 
procedures  of  part  124,  subpart  A.  EPA 
will  process  the  request  for  a  variance 
as  if  it  were  an  application  for  an 
NPDES  permit. 

Existing  §  122.21(1)(2)  requires  EPA  to 
make  an  initial  determination  of 
whether  an  apphcant  for  an  NPDES 
permit  constitutes  a  "new  source" 
subject  to  the  additional  requirements  tjf 
§  122.29.  Section  122.21(1)(4)  allows  for 
appeal  of  that  initial  determination  by 
requesting  an  evidentiary  hearing. 
Consistent  with  its  proposal  to  eliminate 
evidentiary  hearings  for  M'DES  permits 
themselves,  EPA  proposes  to  modify 
this  section  to  allow  instead  for  an 


appeal  of  a  new  source  determination  to 
the  EAB.  Similar  to  the  existing 
language,  the  proposed  amendment 
would  allow  the  EAB.  with  consent  of 
the  peirties.  to  defer  review  oRhe 
determination  until  a  decision  is  made 
on  the  permit  for  the  source,  and  to 
consohdate  review  of  the  new  source 
determination  with  any  review  of  the 
permit  decision. 

(5)  Transition  to  New  Procedural 
Requirements.  If  EPA  decides  to  issue 
the  final  rule  as  proposed  today,  there 
will  be  no  further  opportunify  to  request 
an  evidentiary  hearing  and  the  existing 
procedural  rules  will  be  deleted  from 
the  CFR.  The  question  arises,  however, 
how  today's  proposal  will  affect  ongoing 
NPDES  permit  issuance/denial  or 
termination  proceedings  or  RCRA 
permit  termination  proceedings.  EPA 
proposes  largely  to  "grandhither"  siich  - 
proceedings  imder  the  prior  rules. 

Under  today's  proposal,  contained  in 
§  124.21 ,  ongoing  proceedings  would  be 
treated  as  follows:  For  any  NPDES 
permit  for  which  a  request  for 
evidentiary  hearing  was  granted  or 
denied  as  of  the  date  of  the  final  rule, 
but  for  which  a  hearing  had  not  yet  been 
completed,  the  permit  process  would 
continue  under  the  procedures  of  the 
prior  part  124.  Similarly,  appeals     ~ 
pending  before  the  EAB  would  be 
reviewed  under  the  procedures  of  prior 
part  124.  In  other  words,  the  evidentiary 
hearing  would  be  conducted  imder  the 
old  subpart  E;  an  appeal  from  the 
evidentiary  hearing  decision  (or  an 
appeal  from  the  denial  of  a  request  for 
an  evidentiary  hearing)  would  proceed 
under  the  prior  §  124.91;  and  any 
further  proceedings  conducted  pursuant 
to  a  remand  fit>m  the  EAB  would 
proceed  under  the  appropriate 
provisions  of  the  old  part  124.  Ongoing 
proceedings  to  terminate  an  NPDES  or 
RCRA  permit  similarly  would  continue 
imder  the  prior  rules. 

EPA  is  proposing  to  grandfather  these 
proceedings  in  the  interests  of 
efficiency,  fairness  and  minimiring  the 
confusion  to  the  regulated  community. 
As  of  July  1, 1994,  there  were  two 
NPDES  permits  for  which  an 
evidentiary  hearing  had  been  granted 
but  the  proceedings  had  not  yet 
concluded,  and  17  for  which  an  appeal 
was  pending  before  the  EAB.  Interested 
parties  involved  in  an  ongoing 
evidentiary  hearing  process  may  have 
invested  significant  resources  to  prepare 
or  conduct<the  hearing  to  date,  as  would 
have  EPA.  It  could  prove  to  be  a  waste 
of  all  parties'  resources  to  suspend  such 
proceedings  in  mid-stream.  Sudi 
preparation  may  have  taken  place  even 
if  the  hearing  itself  has  not  begun.  For 
ongoing  proceedings  before  the  EAB.  all 
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parties  may  have  invested  resources  in 
a  prior  evidentiary  beariog  or  in  briefing 
before  the  EAB.  Rathw  than  try  to 
separate  out  on  a  case-by-case  basis 
which  proceedings  are  sufficiently 
advanced  to  justify  continuing  under 
the  old  rules.  EPA  proposes  to  let  them 
all  continue  if  the  parties  wish.  (Today's 
proposal  would  allow  an  ongoing 
evidentiary  hearing  proceeding  to  be 
terminated  with  right  of  appeal  to  the 
•EAB  if  all  parties  agree.)  EPA  solicits 
comment  on  whether  it  is  appropriate  to 
have  these  permits  proceed  under  the 
prior  rules  or  whether  EPA  should 
suspend  all  current  proceedings  and 
provide  instead  for  an  appeal  to  the 
EAB. 

For  any  NPOTS  permit  decision  for 
which  a  request  for  evidentiary  hearing 
remains  pending,  considerations  of 
efficiency  and  fairness  are  less 
significant.  Neither  the  parties  nor  EPA 
are  likely  to  have  invested  any 
significant  resources  yet.  Therefore.  EPA 
is  proposing  not  to  grandfather  these 
permits.  Rather,  EPA  proposes  to  let 
interested  parties  refile  an  appeal 
directly  to  the  EAB.  For  such  permits, 
the  EPA  Region  would,  within  30  days 
after  the  final  rule  takes  effect,  notify  the 
requester  that  the  request  for  evidentiary 
hearing  is  being  retiuned  without 
prejudice.  Notwithstanding  the  time 
limit  in  §  124.19(a),  the  requester  would 
be  allowed  to  file  an  appeal  with  the 
Board,  in  accordance  with  the  other 
requirements  of  §  124.19(a),  within  30 
.  days. 

(6)  Miscellaneous  Changes.  EPA 
proposes  a  conforming  change  to  part 
117,  which  establishes  regulations 
concerning  the  reporting  of  releases  of 
hazardous  substances  under  section  311 
of  the  CWA.  The  reporting  obligation 
dpes  not  cover  discharges  of  hazardous 
substances  "resulting  from 
circimi'itances  identified,  reviewed,  and 
made  a  part  of  the  public  record  with 
respect  to  a[n  NPDES]  permit."  40  CFR 
117.12(a)(2).  Section  117.1  defines  the 
"public  record"  to  include  the  permit 
itself  and  the  record  prepared  during  a 
NAPP  proceeding  under  (now)  subpart 
F.  Since  EPA  is  today  proposing  to 
eliminate  subpart  F,  EPA  proposes  to 
modify  this  definition  to  refer  instead  to 
the  administrative  record  required  for 
allpermits imder  §  124.18. 

Finally,  today's  proposal  would 
amend  various  sections  of  parts  122. 
124. 144.  270,  and  271  to  eliminate 
obsolete  references  to  subparfl  E  or  F  of 
part  124.  Many  of  these  references 
authorize  RCRA.  UIC.  or  PSD  permits  to 
be  processed  under  subparts  E  or  F  if 
consoUdated  with  an  NPDES  permit 
undergoing  an  evidentiary  hearing  or 
NAPP.  As  reflected  by  the  proporad 


language  in  §  124.1(d),  today's  proposal 
would  continue  to  authorize  permits  to 
be  processed  in  consolidated  fashion 
under  subpart  A. 

(7)  EfGact  on  State  Programs.  Under 
EPA's  current  regulations  (40  CFR 
123.25).  EPA  does  not  require  States  and 
Indian  Tribes  wishing  to  obtain 
authorization  to  issue  NPDES  permits  to 
provide  for  formal  evidentiary  hearings, 
either  imder  part  124  or  part  22.  Instead. 
EPA  requires  States  and  Tribes  to 
provide  for  the  informal  process     .  ~    '' 
outlined  in  subpart  A  of  part  124  and 
requires  States  to  provide  an 
opportunity  for  judicial  review  in  State 
court  of  the  final  approval  or  denial  of 
permits  by  the  State  that  is  sufficient  to 
provide  for,  encourage,  and  assist  public 
participation  in  the  NPDES  permitting 
process.  EPA  also  does  not  require 
States  nor  Tribes  to  provide  for  formal 
hearings  prior  to  termination  of  NPDES 
or  RCRA  permits.  This  proposed 
revision  concerning  permit  appeal  and 
tenninati(Hi  procedures  does  not  change 
the  requirements  of  State  programs. 
However,  as  described  in  more  detail 
above,  another  revision  proposed  in 
today's  package  for  40  CFR  122.64(b) 
would  allow  States  to  terminate  NPDES 
permits  without  following  part  124 
procedures  (or  their  State  equivalent) 
under  certain  drctunstances.  Of  course. 
States  and  Tribes  may  continue  to 
provide  for  formal  evidentiary  hearings 
on  such  permit  decisions  if  they  wish, 
imder  section  510  of  the  CWA  and 
section  3009  of  RCRA. 

D.  Proposed  Removal  and  Reservation 
of  Part  125.  Si^part  K 

1.  40  CFR  Part  125.  Subpart  K 

In  today's  notice.  EPA  proposes  to 
remove  and  reserve  part  125.  subpart  K 
(40  CFR  125.100-104)  titled  "Criteria 
and  Standards  for  Best  Management 
Practices  Authorized  Under  Section 
304(e)  of  the  Act".  This  provision  was 
originally  promulgated  on  June  7. 1979 
(44  FR  32954)  and  would  have 
established  criteria  and  standards  for 
imposing  best  management  practices 
(BMPs)  in  NPDES  permits  under  the 
authority  provided  in  sections  304(e) 
and  402(a)(1)  of  the  CWA.  However,  for 
reasons  set  forth  in  more  detail  below, 
subpart  K  has  never  been  activated  and 
its  original  purpose  is  now  better  served 
by  EPA's  existing  BMP  provisions  at  40 
CTR  122. 44(k)  and  accompanying    ; 
guidance  for  developing  and 
implementing  BMPS.  ^ 

BMPs  are  schedules  of  activities, 
prohibitions  of  practices,  maintenance 
procedures,  and  other  management 
practices  to  prevent  or  reduce  the 
pollution  of  "waters  of  the  United;'    ' 


States."  BMPs  include  treatment 
requirements,  operating  procedures,  and 
practices  to  control  plant  site  runoff, 
spillage  or  leaks,  sludge  or  waste 
disposal,  or  drainage  from  raw  material 
storage.  BMPs  are  authorized  under  two 
provisions  of  the  CWA.  sections  304(e) 
and  402(a)(1).  Section  304(e)  of  the  Act 
authorizes  the  Administrator  to  publish 
r^ulations  which  are  supplemental  to 
effluent  limitation  gmdelines.  for  a  class 
or  category  of  point  sources,  ior  any 
toxic  or  hazardous  pollutant  regulated 
imder  sections  307(a)(1)  or  311  of  the 
CWA,  in  order  to  control  plant  site 
runoff,  spillage  or  leaks,  sludge  or  waste 
disposal,  and  drainage  from  raw 
material  storage,  which  the 
Administrator  determines  are  associated 
with  or  ancillary  to  the  industrial 
manufacturing  or  treatment  process 
within  such  class  or  category  of  point 
sources  and  which  may  contribute 
significant  amounts  of  toxic  or 
hazardous  pollutants  to  the  waters  of 
the  United  States.  In  addition,  section 
4Q2(a)(l)  of  the  Act  authorizes 
permitting  authorities  to  include  BMPs 
in  permits  using  Best  Professional 
Judgment  (BPJ).  EPA's  authority  to 
impose  BVIPS  under  section  402(a)(1) 
was  recognized  by  the  D.C.  Circuit  in 
NRDC\.  Costle.  568  F.2d  1369  p.C  Cir. 
1977). 

In  addition  to  these  statutory 
authorities  for  BMPs.  EPA's  regulations 
at  40  CFR  122.44(k)  specifically 
authorize  EPA  to  require  BMPs  in 
NPDES  f)ermits  to  control  or  abate  the 
discharge  of  pollutants  where:  (1) 
Authorized  under  section  304(e)  of  the 
CWA  for  the  control  of  toxic  pollutants 
and  hazardous  substances,  (2)  numeric 
effluent  Limitations  are  infeasible.  or  (3) 
the  practices  are  reasonably  necessary  to 
achieve  effluent  limitations  and 
standards  or  to  carry  out  the  purposes 
and  intent  of  the  CWA.  EPA  has  used 
§  122.44(k)  to  require  specific  BMPs  in 
permits  and  has  required,  as  a  permit 
condition,  that  permittees  develop  and 
implement  BMP  plans.  These  are  also 
known  as  storm  water  pollution 
prevention  plans  (SWPPPs)  in  certain 
storm  water  general  permits).  See  EPA's 
"Storm  Water  Multisector  General 
Permit  for  Industrial  Activities  finalized 
on  September  29, 1995  (50  FR  50804)  as 
well  as  EPA's  baseline  storm  water 
general  permits  finaUzed  on  September 
9. 1992  (57  FR  41175)  and  September 
25.  1992  (57  FR  44412). 

The  regulatory  history  covering  the 
development  of  i>art  125,  subpart  K  is 
lengthy.  On  August  21. 1978.  EPA 
proposed  regulations  (43  FR  37089)  that 
provided  a  definition  of  "Best 
Management  Practices"  ("BMPs").  In 
addition,  subpart  L — "Criteria  and 
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Standdrds  for  Best  Management 
Practices  Authorized  Under  Section 
304(e)  of  the  Act",  was  created  under 
part  125  and  was  reserved  for  later 
rulemaking. 

On  September  1. 1978,  EPA  proposed 
a  rule  to  revise  the  existing  regulations 
govenung  the  NPDES  program  in  order 
to  reflect  new  controls  on  toxic  and 
hazardous  pollutants  under  the  1977 
amendments  to  the  CWA.  The  proposed 
rule  indicated  how  BMPs  for  on-site 
industrial  activities  (such  as  materials 
storage  and  waste  disposal]  may  be 
required  in  NPDES  permits  to  prevent 
thejelease  of  toxic  and  hazardous 
pollutants  to  surface  waters.  This 
regulation  was  proposed  under  part  125, 
subpart  1^-Criteria  and  Standards  for 
Imposing  Best  Management  Practices 
Under  Section  304(e)  of  the  Act  (43  FR 
39282). 

After  evaluating  the  comments 
received  on  the  proposed  regulation. 
EPA  promulgated  the  BMP  regulation  in 
part  125,  s\^>8rt  K  on  June  7, 1979  (44 
FR  32954).  The  revised  regulation 
described  how  BMPs  for  control  of  toxic 
or  hazardous  pollutants  that  are 
ancillary  to  industrial  activities  under 
section  304(e)  of  the  Act  shall  be 
reflected  in  permits,  including  BMPs 
promulgated  in  effluent  limitations 
guidelines  imder  section  304,  and  BMPs 
established  on  a  case-by-case  basis  in 
permits  imder  sections  301(b)  and 
402(a)  of  the  Act 

In  addition  to  the  regulation,  EPA  had 
intended  to  publish  technical 
information  supporting  the 
development  of  BMP  programs  in  a 
gmdance  dociunent.  However,  on 
August  10, 1979,  three  days  before  the 
regulations  were  to  become  effective, 
the  Agency  announced  that  the 
guidance  document  had  been 
unavoidably  delayed  and  that  the 
Agency  was  deferring  the  effective  date 
of  the  BMP  regulation  until  60  days  after 
EPA  published  a  Federal  Register  notice 
of  the  availability  of  the  BMP  program 
guidance  document  (44  FR  47063). 

On  March  20, 1980,  EPA  announced 
the  availability  of  the  draft  guidance 
document  and  provided  a  45-day 
comment  period  (45  FR  17997).  EPA 
noted  that  after  reviewing  the  comments 
on  the  guidance  document,  the 
dociunent  would  be  finalized  and  a 
notice  would  be  published  in  the 
Federal  Register  annoimcing  the 
effective  date  of  the  BMP  regulations.  In 
response  to  pubUc  comment  on  the 
guidance  document,  the  comment 
period  was  extended  twice,  resulting  in 
a  120-day  comment  period.  After 
evaluating  the  comments  on  the 
guidance  dociunent,  the  Agency  made 
revisions  and  in  June  1981  published 


"NPDESBest  Management  Practices 
Guidance  Document."  (The  BMP 
Guidance  Document  has  since  been 
revised.  The  revised  guidance  was 
published  in  October  1993.)  However, 
the  effective  date  of  the  regulation  was 
never  announced  and  subpart  K  never 
became  effective. 

The  continued  inactive  status  of  the 
subpart  K  has  not  hindered  EPA's 
ability  to  require  BMPs  in  permits 
because  §  122.44(k)  remained  effective. 
Moreover,  a  number  of  guidance 
documents  haye  since  become  available 
to  assist  permit  issuing  authorities  and 
permittees  in  developing  and 
implementing  BMPs  and  BMP  plans. 
While  part  125,  subpart  K  has  remained 
in  the  Code  of  Federal  Regulations  as  an 
inactive  regulation,  it  has  nonetheless 
been  valuable  as  a  model  for  imposing 
BMPS  under  40  CFR  122.44(k).  This  was 
particularly  true  when  there  was  less 
guidance  available  on  how  to  develop 
and  implement  BMPs. 

At  present,  requirements  for  the 
preparation  and  implementation  of 
BN^s  (and  BMP  plans)  are  commonly 
found  in  NPDES  permits  as  permit 
conditions  under  40  CFR  122.44(k).  EPA 
has  continued  to  work  with  industry  to 
identify  the  generic  BMPs  that  most 
well-operated  facilities  use  for  pollution 
control,  fire  prevention,  occupational 
safety  and  health.  Or  product  loss 
prevention.  Experience  has  shown  that 
BMPs  can  be  appropriately  used  and 
that  permits  containing  BMP  programs 
can  effectively  reduce  pollutant 
discharges  in  a  cost-effective  manner. 
BMPs  are  also  an  effective  mechanism 
for  promoting  the  goals  of  pollution 
prevention.  Tliere  are  now  a  number  of 
EPA  guidance  documents  available  to 
assist  permit  issuing  authorities  and  the 
regulated  community  in  developing  and 
implementing  BMPs  and  BMP  plans. 
Moreover,  the  BMP  provisions  of  EPA's 
baseline  and  multisector  storm  water 
general  permits  also  provide  guidance 
on  how  to  implement  BMPs. 

Given  these  events  and  the  continued 
successful  use  of  BMPs  for  NPDES 
permits  under  existing  §  122.44(k)  and 
its  associated  guidance,  EPA  now 
believes  that  there  is  no  longer  a  reason 
to  activate  part  125,  subpart  K.  Because 
BMPs  are  often  best  tailored  for  specific 
industries,  EPA  believes  that  the  use  of 
existing  §  122.44(k)  in  combination  with 
guidance  provides  a  more  flexible  and 
effective  approach  in  developing  and 
implementing  BMPs  than  that  found 
under  part  125,  subpart  K.  Finally,  the 
provisions  of  subpart  K  are  now  over  16 
years  old  and  are  antiquated  on  a 
number  of  fronts  particularly  with 
respect  storm  water  discharges  which 
form  the  bulk  of  BMP  applications.  For 


those  reasons,  EPA  is  proposing  to 
remove  the  provisions  of  part  125, 
subpart  K. 

2.  40  CFR  122.44(k)- 

In  today's  notice,  EPA  proposes  to 
add  a  note  to  40  CFR  §  122.44(k)  which 
lists  the  various  EPA  BMP  guidance 
documents.  This  will  assist  readers  in 
developing  and  implementing  BMPs 
and  BMP  plans. 

E.  Miscellaneous  Corrections 

EPA  also  proposes  in  today's  notice  a 
number  of  minor  non-substantive 
revisions  to  its  regulations  that  would 
correct  typographical  or  drafting  errors, 
and  misplaced  or  obsolete  references. 
EPA  wi^es  to  be  plear  that  these 
corrections  and  noit  intended  in  anyway 
to  result  in  substantive  changes  to  its 
programs.  In  proposing  these 
corrections,  EPA  does  not  solicit,  and 
will  not  respond  to,  comments  on  the 
existing  regulatory  provisions  which 
underlie  those  corrections.  Furthermore, 
by  including  these  corrections  in  the 
proposed  rule,  EPA  is  not  conceding 
that  any  or  all  such  changes  require 
notice  and  comment.  However,  these 
errors  were  discovered  while 
developing  this  proposed  rule  and  EPA 
believes  it  is  more  cost  effective  to 
correct  them  in  this  rulemaking  than  in 
a  separate  Federal  Register  notice.  EFA 
proposes  the  following  corrections: 

1.  Section  122.1(b)(4)  contains  an 
erroneous  cite  to  §  122.1.  EPA  proposes 
to  amend  §  122.1(b)(4)  to  .add  the  correct 
dte  which  is  §  122.2. 

2.  In  §  122.21(1)(1),  EPA  proposes  to 
replace  the  term  "paragaraph"  with  its 
correct  spelling,  "paragraph". 

3.  The  ciurent  heading  for  §  122.24(b)  . 
is  written  incorrectly  as  "Defintion". 
EPA  proposes  to  correct  that  error  by 
inserting  the  correct  term  "Definition". 

4.  Section  40  CFR  122.21(l)(2)(ii) 
incorrectly  refers  to  paragraph 
"(k)(2)(i)".  EPA  proposes  to  insert  the 
correct  reference,  pmragraph  "{1)(2)". 

5.  Section  40  CFR  122.21(1)(3) 
incorrectly  refers  to  paragraph  "(k)(2)". 
EPA  proposes  to  insert  the  correct 
reference  "paragraph  (1)(2)". 

6.  In  §  122.26(b)(15),  EPA  proposes  to 
replace  the  term  "landill"  with  its 
correct  spelling,  "landfill". 

7.  In  §  122.26{d)(l)(iii)(D)(l),  EPA 
proposes  to  replace  the  term 
"overlayed"  with  its  correct  spelling, 
"overlaid", 

8.  EPA  proposes  to  remove  an 
obsolete  reference  to  §  124.58  found  in 
the  last  sentence  of  §  122.28(b)(1). 
Section  124.58  was  removed  frY»n  the 
EPA's  regulations  on  June  29..1995.  See 
60  FR  33927. 
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9.  Section  122.29(cKl)(i)  inconectly 
refers  to  "%  122.21(k)".  EPA  proporos  to 
provide  the  correct  reference, 

"S  122.21(1)". 

10.  In  §  122.4l0)(6)(i),  EPA  proposes 
to  replace  the  term  "becomes"  with  the 
conect  tenn,  "becomes". 

11.  In  §  122.43(b)(1).  EPA  propows  to 
replace  the  term  "additonal"  with  its 
correct  spelling,  "additional". 

12.  EPA  proposes  to  correct  two 
inaccurate  dtes  cujiently  found  at 
§  122.44(i)(l)(iiiTPwagraph  (iii) 
inc(»ractly  rafeis  to  internal  waste 
stream  provisions  as  occtirring  at 
§  122.45(i).  The  correct  dte  is 

§  122.45(h).  Paragraph  (iii)  also 
incorrectly  refers  to  intake  credit  as 
being  located  at  §  122.45(f).  The  correct 
dte  is  §  122.4S(g). 

13.  The  language  in  paragraph 

§  122.44(e)(1)  contains  a  reference  to 
$  122.21(g)(10).  That  dte  is  no  longer 
current  because  §  122.21(g)(10)  is 
reserved.  EPA  proposes  to  remove  that 
reference. 

14.  In  section  122.44(k).  EPA  proposes 
to  amend  paragraph  (k)(2)  to  replace  the 
comma  after  with  word  "infeasible" 
with  a  semicolon.  This  provision  was 
originally  promulgated  with  a 
semicolcm  on  June  7, 1979  (44  FR 
32907).  However,  when  these  provisions 
were  combined  with  other  EPA  permit 
regulations  as  part  of  the  )ime  14, 1979 
permit  consolidation  proposed 
rulemaking  (44  FR  38244),  a  comma  was 
wrongly  inserted  in  place  of  the 
semicolon.  EPA  proposes  to  correct  that 
typographical  error  in  today's  notice. 

15.  Section  122.44(q)  incorrectly 
refers  to  §  124.58  in  support  of  the 
requirement  that  NPDES  permits  must 
include,  where  apphcable,  conditions 
that  the  Secretary  of  the  Army  ouuiders 
necessary  to  ensure  that  navigation  and 
anchorage  will  not  be  substantially 
impaired.  The  correct  dte  is  §  124.59. 
EPA  proposes  to  revise  this  paragraph  to 
include  the  correct  dte. 

16.  In  the  introdudory  text  of 

§  122.47(b),  EPA  proposes  to  replace  the 
term  "requriements"  with  the  correct 
spelling,  "requirements". 

17.  Section  122.62(a)(8)  OHitains  two 
references  that  are  incorrect.  Paragraph 
(a)(8)(i]  allows  a  permit  to  be  modified 
upon  request  of  a  permittee  who 
qualifies  for  a  net  basis  under 

§  122.45(h).  Net  basis  and  net 
limitations  pertain  to  pollutants  in 
intake  waten  which  are  found  at 
.  §  122.45(g)  and  not  at  §  122.45(h). 
Paragraph  (a)(ii)  would  allow  permit 
modification  when  a  discharger  is  no 
longer  eligible  for  net  limitations,  as 
provided  in  §  122.45(h)(lj(ii)(B).  Net 
limitations  are  actually  found  at 


§  122.45(g)(l)(ii).  EPA  proposes  insert 
the  corred  references  in  today's  notice. 

18.  40  CFR  123.25(a)(36)  requires  that 
authorized  States  must  have  legal 
authority  to  implement  the  provisions  of 
pait  125.  sul^Mits  A.  B,  C.  D,  H,  I. ),  K. 
L.  However,  subparts  C,  I,  J,  and  L  are 
currently  reserved  and  subpart  K  is 
propoeed  to  be  reserved  in  today's 
notice.  EPA  proposes  to  revise  40  CPU 
123.25(a)(36)  to  remove  the  references  to 
subparts  C,  I, ),  K,  and  L. 

19.  In  40  CFR  123.25(b),  EPA 
proposes  to  replace  the  dtation.  40  CFR 
35.1500,  with  the  corred  dtati(m,  40 
CFR  130.5.  This  error  occurred  in  1985, 
when  part  1 30  was  created  from  former 
subparts  of  part  35. 

20.  Language  which  is  the  same  as 
that  found  in  the  definition  of  "State 
Diredor"  is  incorrectly  inserted  into  the 
definition  of  "State  '  at  §  124.2.  EPA 
proposes  to  remove  that  language. 

21.  EPA  proposes  to  remove  the  term 
"consultation  with  the  Regional 
Administrator"  from  §  124.2  because  it 
is  obsolete.  This  term  applies 
specifically  to  301  (k)  compliance 
extensions  which  have  not  been 
available  since  March  31, 1991.  On  June 
29,  1995,  EPA  removed  regulatory, 
provisions  which  implement  §  30l(k). 
See  60  FR  33926,  June  29, 1995. 

22.  EPA  proposes  to  corred  two 
references  in  §  124.55.  Each  refera  to 
"certification  conditions"  specified  in 
$  124.53(d);  the  corred  dtation  is  to 
124.53(e). 

m.  Administrative  Requirements 

A.  Executive  Oder  12666 

Under  Executive  Order  12866  (58  FR 
51735  (Odober  4, 1993)),  the  Agency 
must  determine  whether  the  regiUatory 
action  is  "significant"  and  therefore 
subjed  to  review  by  the  Office  of 
Management  and  Budget  (OMB)  and  the 
requirements  of  the  Executive  Order. 
The  Order  defines  "significant 
regulatory  action"  as  one  that  is  likely 
to  result  in  a  rule  that  may: 

(1)  Have  an  annual  effed  on  the 
economy  of  $100  million  or  more  or 
adversely  affed  in  a  material  way  the 
economy,  a  sedor  of  the  economy, 
productivity,  competition,  jobs,  the 
environment,  public  health  or  safety,  or 
State,  local,  or  Tribal  governments  or 
commimities; 

(2)  Create  a  serious  inconsistency  or 
otherwise  interfere  with  an  acticm  taken 
or  planned  by  another  agency; 

(3)  Materially  alter  the  budgetary 
impad  of  entitlements,  grants,  user  fees, 
or  loan  programs  or  the  rights  and 
obligations  of  redpients  thereof;  or 

(4)  Raise  novel  legal  or  policy  issues 
arising  out  of  legal  mandates,  the 


President's  priorities,  or  the  prindples 
set  forth  in  die  Executive  Order." 

It  has  been  determined  that  this  rule 
is  not  a  "significant  regulatory  acti<m" 
imder  the  terms  of  Executive  Order 
12866  and  is  therefore  not  subjed  to 
C^ffl  review. 

B.  The  Regulatory  Flexibility  Act 

Under  the  Regulatory  Flexibility  Ad 
(RFA).  5  U.S.C  601  et  seq.,  EPA  must 
prepare  a  Regtilatory  Flexibility 
Analysis  for  all  regiilations  that  have  a 
significant  impad  on  a  substantial 
number  of  small  entities.  The  RFA 
recognizes  three  kinds  of  small  entities 
and  defines  them  as  follows: 
— Small  governmental  jurisdictions — 
any  government  of  a  distrid  with  a 
population  of  less  than  50,000. 
— Small  business — any  business  which 
•.  is  independently  owned  and  operated 
and  not  dominant  in  its  field  as 
defined  by  Small  Business 
Administration  regulations  imder 
section  3  of  the  Small  Business  Ad. 
— Small  organization — any  not-for-profit 
enterprise  that  is  independently 
owned  and  operated  and  not 
dominant  in  its  field  (e.g.,  private 
hospitals  and  educational 
institutions). 

Under  section  605(b)  of  the  Ad.  an 
agency  may,  in  lieu  of  preparing  an 
initial  regulatory  flexibility  analysis, 
certify  that  a  rule  will  not  have  a 
"significant  impad  on  a  substantial 
nmnber  of  small  entities."  Then  no 
further  analysis  is  required. 
Most  of  the  changes  in  today's 

Eroposal  are  purely  technical  and  will 
ave  no  effed  on  compliance  costs  for 
NPDES  permittees.  Also,  to  the  extent 
these  technical  changes  clarify  and 
simplify  the  regulations,  they  will  make 
them  easier  to  underatand  and  comply 
with,  reducing  the  burden  on  small 
entities.  The  other  changes  will  reduce 
the  costs  of  obtaining  and  compljring 
with  NPDES  permits.  For  instance,  die 
proposal  would  make  it  easier  lot 
fedlities  to  obtain  coverage  under 
general  permits,  rather  than  go  through 
the  more  complicated  and  expensive 
individual  permit  procedure.  EPA  also 
proposes  to  minimize  monitoring  and 
recordkeeping  for  pennittees  subjed  to 
effluent  limitation  guidelines,  and 
streamline  permit  application 
requirements  for  storm  water 
dischargers  and  new  sources/new 
dischargers.  EPA  is  also  proposing  to 
streamline  the  permit  appeals  and 
permit  termination  processes,  which 
should  further  reduce  the  costs  of 
obtaining  (or  modifying)  or  terminating 
an  individual  permit.  None  of  these 
proposed  changes  are  expeded  to 
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increase,  and  most  of  the  changes  will 
actually  decrease,  the  costs  of 
ccHnpliance  for  NPOES  dischargers, 
including  small  entities  (if  any). 
Therefore,  I  certify  that  the  proposed 
rule  will  not  have  a  significant  impact 
on  a  substantial  number  of  small 
entities. 

C.  PapeiwoHc  Reduction  Act 

The  proposed  regiUations  are 
designed  specifically  to  streamline  the 
regulatory  process  and  will  not  impose 
any  additional  information  collection  > 
requirements  on  either  the  regulated 
community  or  permit  issuing 
authorities.  Therefore,  EPA  did  not 
prepare  an  Information  Request 
document  for  approval  by  the  Office  of 
Management  and  Budget. 

Should  any  reviewer  feel  that  the 
proposed  rulemaking  will  require 
additional  information  collection   ^ 
activities,  they  should  send  their 
comments  regeirding  the  burden 
estimate  or  any  other  aspect  pertaining 
to  collection  of  information,  including 
suggestions  for  reducing  this  burden  to 
Chief,  Information  Pohcy  Branch:  EPA; 
401  M  St.,  S.W.  (Mail  Code  2136); 
Washington,  DC  20460;  and  to  the 
Office  of  Information  and  Regulatory 
Affairs,  Office  of  Management  and 
Budget,  Washington,  DC  20503,  marked 
"Attention:  Desk  Officer  for  EPA."  The 
final  rule  will  respond  to  any  OMB  or 
public  comments  on  any  information 
collection  requirements  generated  by 
this  proposal. 

D.  Unfunded  Mandates  Refoan  Act 

Tide  n  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (UMRA).  Public 
Law  104—4,  establishes  requirements  for 
Federal  agencies  to  assess  the  effects  of 
their  regulatory  actions  on  State,  local, 
and  Tribal  governments  and  the  private 
sector.  Under  section  202  of  the  UMRA, 
EPA  generally  must  prepare  a  written 
statement,  including  a  cost-benefit 
analysis,  for  proposed  and  final  rules 
with  "Federal  mandates"  that  may 
result  in  expenditures  to  State,  local, 
and  Tribal  governments,  in  the 
aggregate,  or  to  the  private  sector,  of 
SlOO  million  or  more  in  any  one  year. 
Before  promulgating  an  EPA  rule  for 
which.|[  written  statement  is  needed, 
section  205  of  the  UMRA  generally 
requires  EPA  to  identify  and  consider  a 
reasonable  number  of  regulatory 
alternatives  and  adopt  the  least  costiy. 
most  cost-effective  or  least  burdensome 
alternative  that  achieves  the  objectives 
of  the  rule.  The  provisions  of  section 
205  do  not  apply  when  they  are 
inconsistent  wiUi  applicable  law. 
Moreover,  section  205  allows  EPA  to 
adopt  an  alternative  other  than  the  least 


costly,  most  cost-efiisctive  or  least 
burdensome  ahemative  if  the         «    . 
Administrator  pubUshes  with  the  final 
rule  an  explanation  why  that  alternative 
was  not  adopted. 

Under  section  204  of  the  UMRA,  EPA 
generally  must  develop  a  process  to 
permit  elected  officials  of  State,  local 
and  Tribal  governments  (or  their 
designated  employees  with  authority  to 
act  on  their  behalf)  to  provide 
meaningful  and  timely  input  in  the 
development  of  regulatory  proposals 
containing  significant  Federal 
intergovernmental  mandates.  These 
consultation  requirements  build  on 
those  of  Executive  Order  12875 
("Enhancing  the  Intergovernmental 
Partnership"). 

Before  EPA  estabUshes  any  regulatory 
requirements  that  may  significantly  or 
uniquely  aSect  small  governments, 
including  Tribal  governments,  it  must 
have  developed  under  section  203  of  the 
UMRA  a  small  government  agency  plan. 
The  plan  must  provide  for  notifying 
potentially  affected  small  governments, 
enabling  officials  of  afiecteid  small 
governments  to  have  meaningfiU  and 
timely  input  in  the  development  of  EPA 
regulatory  proposals  with  significant 
Federal  intergovernmental  mandates, 
and  informing,  educating,  and  advising 
small  governments  on  compliance  with 
the  regulatory  requirements. 

Today's  nJe  contains  no  Federal 
mandates  (imder  the  regulatory 
provisions  of  Tide  II  of  the  UMRA)  for 
State,  local,  or  Tribal  governments  or 
the  private  sector.  The  proposed 
ndemaking  is  basically  "deregulatory" 
in  nature  and  does  not  impose  any 
enforceable  duties  cm  any  of  these 
governmental  entities  or  the  private 
sector. 

In  any  event,  EPA  has  determined  that 
this  rule  does  not  contain  a  Federal 
mandate  that  may  result  in  expenditures 
of  $100  million  or  more  for  State,  local, 
and  Tribal  governments,  in  the 
aggregate,  or  the  private  sectw  in 
anyone  year.  This  nde  is  intended  to 
streamline  NPDES  permitting 
requirements  and  should  result  in 
resource  savings  to  Federal  and  State 
permitting  authorities  as  well  as  to  the 
regulated  commimity.  Thus,  today's  rule" 
is  not  subject  to  the  requirements  of 
sections  202,  204  and  205  of  UMRA. 

With  respect  to  section  203  of  UMRA, 
EPA  has  determined  that  this  rule 
contains  no  regulatory  requirements  that 
might  significantly  or  uniquely  affect 
small  governments.  As  previously 
stated,  EPA  beUeves  that  the  rule  will 
reduce  the  regulatory  burden  on  Federal 
and  State  NPDES  Permitting  authorities 
as  well  as  on  the  regulated  commimity. 
This  overall  reduction  will  be  applied 


across  the  board  to  all  permitting 
authorities  and  the  regulated 
commimity.  While,  EPA  cannot 
document  the  effects  of  these 
streamlining  measures  on  each  affected 
entity,  those  smaller  governments  that 
are  NPDES  permittees  are  expected  to 
benefit  bom  the  proposed 
modifications. 

List  of  Sub|ects 

40  CFR  Part  22 

Environmental  protection, 
Administrative  practice  and  procedure. 
Air  pollution  control,  Hazardous 
substances,  Hazardous  waste.  Penalties, 
Pesticides  and  pests,  Poison  prevention. 
Water  pollution  control. 

40  CFR  Part  M7 

Environmental  Protection  Agency, 
Hazardous  substances.  Penalties, 
Reporting  and  recordkeeping 
requirements.  Water  pollution  control. 

40  CFR  Part  122 

Administrative  practice  and 
procedure.  Confidential  business 
information.  Hazardous  substances. 
Reporting  and  recordkeeping 
requirements.  Water  pollution  controL 

40  CFRPart  123 

Administrative  practice  and 
procedure,  Confidential  business 
information.  Hazardous  substances, 
Indians- lands,  Intergovernmental 
relations,  Penalties,  Reporting  and 
recordkeeping  requirements.  Water 
pollution  control. 

40  CFR  Part  124 

Environmental  protection. 
Administrative  practice  and  procedure. 
Air  pollution  control.  Hazardous  waste, 
Indians — lands.  Reporting  and 
recordkeeping  requirements.  Water 
pollution  control.  Water  supply. 

40  CFR  Part  125 

Environmental  protection.  Reporting 
and  recordkeeping  requirements.  Waste 
treatment  and  disposal.  Water  pollution 
control. 

40  CFR  Part  144 

Enviroimiental  protection. 
Administrative  practice  and  procedure, 
Confidential  business  information. 
Hazardous  waste,  Indians — lands. 
Reporting  and  recordkeeping 
requirements.  Surety  bonds.  Water 
supply.  ,^ 

40  CFR  Part  270 

Environmental  protection. 
Administrative  practice  and  procedure. 
Confidential  business  information. 
Hazardous  materials  transportation. 
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Hazardous  waste,  Reporting  and 
recordkeeping  requirements,  Water 
pollution  control.  Water  supply. 

40CFRPart271  * 

Environmental  protection, 
Administrative  practice  and  procedure. 
Confidential  business  information. 
Hazardous  materials  transportation. 
Hazardous  waste,  Indians-lands, 
Intergovernmental  relations,  Penalties, 
Reporting  and  recordkeeping 
reqtiirements.  Water  pollution  control. 
Water  supply. 

Dated:  November  21, 1996. 
Carol  M.  Bravmr, 
Adndiastixstot. 

For  the  reasons  set  forth  in  the 
preamble,  EPA  proposes  to  amend  40 
CFR  parts  22, 117, 122, 123, 124,  and 
125, 144,  270,  and  271  as  follows: 

PART22— [AMENDEDl 

1.  The  title  of  part  22  is  revised  to 
read  as  follows: 

PART  22— CONSOUOATED  RULES  OF 
PRACTICE  GOVERNING  THE 
A0MMISTRAT1VE  ASSESSMENT  OF 
CIVIL  PENALTIES  AND  THE 
REVOCATX>Nn^RMNATION  OR 
SUSPENSION  OF  PERMTTS 

2.  The  authority  citation  for  part  22  is 
revised  to  read  as  follows: 

Authority:  7  U.S.C.  136(1):  15  U.S.C  2615; 
33  U.S.C.  1319. 1342, 1361. 1415  and  1418; 
42  U.S.C.  300g-3(g).  6912.  6925,  6928,  6991e 
and  6992d;  42  U.S.C.  7413(d),  7524(c), 
754S(d).  7547,  7601  and  7607(a).  9609.  and 
11045. 

3.  Section  22.01  is  amen'ded  by 
revising  paragraphs  (a)(4)  and  (a)(6)  to 
read  as  follows: 

122.01    Scope  of  thee*  nitoe. 

(a)*  •  * 

(4)  The  issuance  of  a  compliance 
order  or  the  issuance  of  a  corrective 
action  order,  the  termination  of  a  permit 
pursuant  to  section  3005(d),  the 
suspension  or  revocation  of  authcHity  to 
operate  pursuant  to  section  3005(e),  or 
the  assessment  of  any  civil  penalty 
under  sections  3008,  9006,  and  11005  of 
the  Solid  Waste  Disposal  Act,  as 
amended  (42  U:S.C.  6925(d),  6925(e), 
6928,  6991e,  and  6992d)),  except  as 
provided  in  40  CFR  part  24; 
***** 

(6)  The  assessment  of  any  Class  II 
penalty  under  section  309(g),  or  the 
termination  of  any  permit  issued 
pursuant  to  section  402(a)  of  the  Clean 
Water  Act,  as  amended  (33  U.S.C. 
1319(g).  1342(a)); 


4.  Section  22.03  is  amended  by 
revising  the  definition  for  "Consent 
Agreement"  to  read  as  follows: 

122.03    Deflnttlons. 

*****  i        1; 

Consent  Agreement  means  any 
written  document,  signed  by  the  parties, 
containing  stipulations  or  conclusions 
of  fact  or  law  and  a  proposed  penalty  or 
proposed  revocation/termination  or 
suspension  acceptable  to  both 
complainant  and  respondent. 

•  a  •  *  *  '  '    : 

5.  Section  22.13  is  amended  by   .      ' 
revising  paragraph  (c)  to  read  as  foUbws: 

f  22.13    laauanee  of  compMnt    - 

***** 

(c)  Other  good  cause  exists  for  such 
action,  he  may  institute  a  proceeding  for 
the  revocation/termination  or 
suspension  of  a  permit  by  issuing  a 
complaint  under  the  Act  and  these  rules 
of  practice.  A  complaint  may  be  for  the 
sxispension  or  revocation/termination  of 
a  permit  in  addition  to  the  assessment 
of  a  civil  penalty. 

6.  Section  22.14  is  amended  by 
revising  paragraph  (b)  introductory  text 
and  paragraphs  (b)(4).  (b)(5),  and  (b)(6) 
to  read  as  follows: 

122.14  Content  and  amemftnent  of  the 
cofnplalnt 

***** 

(b)  Complaint  for  the  revocation/ 
ternunation,  or  suspension  of  a  permit. 
Each  complaint  for  the  revocation/ 
termination  or  suspension  of  a  permit 
riiall  include: 
***** 

(4)  A  request  for  an  order  either  to 
revoke/terminate  or  suspend  the  permit 
and  a  statement  of  the  terms  and 
conditions  or  any  proposed  partial 
suspension  or  revocation/termination; 

(5)  A  statement  indicating  the  basis 
for  recommending  the  revocation/ 
ternunation,  rather  than  the  suspension, 
of  the  permit,  or  vice  versa,  as  the  case 
maybe; 

(6)  Notice  of  the  respondent's  right  to 
request  a  hearing  on  any  material  fact 
contained  in  the  complaint,  or  on  the 
appropriateness  of  the  proposed 
revocation/termination  or  suspension. 

7.  Section  22.15  is  amended  by    ■ 
revising  (a)(2)  to  read  as  follows:       ..  . 

122.15  Answer  to  ttie  complaint 

(a)*  •  • 

(2)  Contends  that  the  amount  of  the 
penalty  proposed  in  the  complaint  or 
the  proposed  revocation/termination  or 
stispension,  as  the  case  may  be,  is  ^^ 
'  inappropriate:  or  *  *   *  •       • 


8.  Section  22.17  is  amended  by 
revising  the  second-to-last  sentence  of 
paragraph  (a)  and  by  revising  paragraph 
(c)  to  read  as  follows: 

122.17    Default  order. 

(a)  *  *  *  If  the  complaint  is  for  the 
revocation  or  suspension  of  a  permit, 
the  conditions  of  revocation  or 
suspension  proposed  in  the  complaint 
shall  become  effective  without  further 
proceedings  on  the  date  designated  by 
the  Administrator  in  his  final  order 
issued  upon  default.  *  *  • 
•        *        *        *        • 

(c)  Contents  of  a  default  order.  A 
default  order  shall  include  findings  of 
fact  showing  the  grounds  for  the  order, 
conclusions  regarding  all  material  issues 
of  law  or  discretion,  and  the  penalty 
which  is  recommended  to  be  assessed  or 
the  terms  and  conditions  of  i>ermit 
revocation/termination  or  suspension, 
as  appropriate. 
***** 

9.  Section  22.18  is  amended  by 
revising  paragraph  (b)(3)  to  read  as 
follows: 

f  22.1 8    Infoimal  settlement;  consent 
egieement  and  order. 

(b)*  •  * 

(3)  consents  to  the  assessment  of  a 
stated  civil  penalty  or  to  the  stated 
permit  revocation/termination  or 
suspension,  as  the  case  may  be.  *  *  * 
***** 

10.  Section  22.24  is  amended  by 
revising  the  first  sentence  to  read  as 
follows: 

S  22.24    Burden  of  presentation;  burden  of 
persuasion. 

The  complainant  has  the  burden  of 
going  forward  with  and  of  proving  that 
the  violation  occurred  as  set  forth  in  the 
complaint  and  that  the  proposed  civil 
penalty,  revocation/termination,  or 
suspension,  as  the  case  may  be,  is 
appropriate.  *   *  * 

11.  Section  22.44  is  added  to  subpart 
H  to  read  as  follows: 

S  22.44    Supplemental  rules  of  practice 
governing  the  termination  of  permits  under 
section  402(a)  of  the  Cleen  Water  Act  or 
under  section  3006(d)  of  the  Resource 
Conservation  and  Recovery  Act 

(a)  Scope  of  these  Supplemental 
Rules.  These  supplemental  rules  of 
practice  shall  govern,  in  conjunction 
with  the  preceding  Consolidated  Rules 
of  Practice  (40  CFR  part  22), 
administrative  proceedings  for  the 
termination  of  permits  under  section 
402(a)  of  the  Clean  Water  Act  or  under 
section  3005(d)  of  the  Resource 
Conservation  and  Recovery  Act.  Where 
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inconsntendes  exist  between  these 
supplemental  rules  and  the 
Consolidated  Rules,  these  Supplemental 
Rules  shall  apply. 

(b)  In  any  proceeding  to  terminate  a 
pennit  for  cause  undet  40  CFR  122.64 
or  270.42  during  the  term  of  the  permit: 

(1)  The  complaint  shall,  in  addition  to 
the  requirements  of  §  22.14(b),  contain 
any  additional  information  specified  in 
40  CFR  124.8; 

(2)  The  Director  (as  defined  in  40  CFR 
124.2)  shall  provide  public  notice  of  the 
complaint  in  accordance  with  40  XZFR 
124.10,  and  allow  for  public  comment 
in  accordance  with  40  CFR  124.11;  and 

(3)  The  Presiding  Officer  shall  admit 
into  evidence  the  contents  of  the 
Administrative  Record  described  in  40 
CFR  124.9,  and  any  pubUc  comments 
received. 

PART  117— DETERMINATION  OF 
REF»ORTABLE  QUANTITIES  FOR 
HAZARDOUS  SUBSTANCES 

1.  The  authority  citation  for  part  117 
continues  to  read  as  follows: 

Authoritjr:  Sees.  311  and  501(a].  Federal 
Water  Pollution  Control  Act  (33  U.S.C  1251 
et.  seq.),  ("the  Act")  and  Executive  Order 
11735,  superseded  by  Executive  Order  12177, 
56  PR  54757. 

2.  Section  117.1(d)  is  revised  to  read 
as  follows: 

f  117.1    DeflnMons. 

•        •        •        •        • 

(d)  Public  record  means  the  NPDES 
pennit  application  or  the  NPDES  permit 
itself  and  the  materials  comprising  the 
administrative  record  for  the  permit 
decision  specified  in  40  CFR  124.18. 


PART  122— EPA  ADMINISTERED 
PERMTT  PROGRAMS:  THE  NATIONAL 
POLLUTANT  DISCHARGE 
EUMINATION  SYSTEM 

1.  The  authority  citation  for  part  122 
continues  to  read  as  follows: 

Authority:  The  Qean  Water  Act.  33  U.S.C 
1251  et  seq.  .,,    - 

2.  Section  122.1  is  revised  to  read  as 
follows: 

{ 122.1    Purpose  and  scope. 

(a)  Coverage.  (1)  The  regulatory 
provisions  contained  in  40  CFR  parts 
122, 123,  and  124  implement  the 
National  Pollutant  Discharge 
Elimination  System  (NPDES)  Program 
under  sections  318,  402,  and  405  of  the 
Clean  Water  Act  (CWA)  (Pub.  L.  92-500. 
as  amended,  33  U.S.C.  1251  et  seq.) 

(2)  These  provisions  cover  basic  EPA 
permitting  requirements  (part  122), 
what  a  State  must  do  to  obtain  approval 


to  operate  its  program  in  lieu  of  a 
Federal  program  and  minimum 
requirements  for  administering  the 
approved  State  program  (part  123),  and 
procedures  for  EPA  processing  of  permit 
applications  and  appeals  (j>art  124). 

(3)  These  provisions  also  establidi  the 
requirements  for  public  participation  in 
EPA  and  State  permit  issuance  and 
enforcement  and  related  variance 
proceedings,  and  in  the  approval  of 
State  NPDES  programs.  TTiese 
provisions  cany  out  the  purposes  of  the 
public  participation  requirements  of  40 
CFR  part  25,  and  supersede  the 
requirements  of  that  part  as  they  apply 
to  actions  covered  under  parts  122, 123, 
and  124. 

(4)  The  NPDES  pennit  program  has 
separate  additional  provisions  that  are 
used  by  pennit  issuing  authorities  to 
determine  what  requirements  must  be 
placed  in  permits  if  issued.  These 
provisions  are  located  at  40  CFR  parts 
125, 129, 133. 136,  40  CFR  subchapter 

;N  (parts  400  through  460),  an  A  40  CFR 
part  503. 

(5)  Certain  requirements  set  forth  in 
parts  122  and  124  are  made  applicable 
to  approved  State  programs  by  reference 
in  part  123.  These  referenc6s~^r^set 
forth  in  §  123.25.  If  a  section  or    ^ 
paragraph  of  part  122  or  124  is 
applicable  to  States,  through  reference 
in  §  123.25,  that  fact  is  signaled  by  the 
following  words  at  the  end  of  the 
section  or  paragraph  heading: 
{Applicable  to  State  programs,  see 

§  123.25).  If  these  words  are  absent,  the 
section  (or  paragraph)  applies  only  to 
EPA  administered  permits.  Nothing  in 
parts  122, 123,  or  124  precludes  more 
stringent  State  regulation  of  any  activity 
covered  by  these  regulations,  whether  or 
not  under  an  approved  State  program. 

(b)  Scope  of  the  NPDES  permit 
requirement.  (1)  The  NPDES  program 
requires  permits  for  the  discharge  of 
"pollutants"  from  any  "point  source" 
into  "watere  of  the  United  States."  The 
terms  "pollutant",  "point  source"  and 
"watere  of  the  United  States"  are 
defined  at  §  122.2. 

(2)  The  pennit  program  established 
under  this  part  also  applies  to  ownera  or 
operatore  of  any  treatment  works 
treating  domestic  sewage,  whether  or 
not  the  treatment  works  is  otherwise 
required  to  obtain  an  NPDES  pennit. 
luiless  all  requirements  implementing 
section  405(d)  of  the  CWA  applicable  to 
the  treatment  works  treating  domestic 
sewage  are  included  in  a  pennit  issued 
under  the  appropriate  provisions  of 
subtitle  C  of  the  Solid  Waste  Disposal 
Act,  Part  C  of  the  Safe  Drinking  Water 
Act,  the  Marine  Protection,  Research, 
and  Sanctuaries  Act  of  1972,  or  the 
Clean  Air  Act.  or  under  State  permit 


programs  approved  by  the 
Administrator  as  adeqxiate  to  assure 
compUance  with  section  405  of  the 
CWA. 

(3)  The  Regional  Administrator  may 
designate  any  person  subject  to  the 
standards  for  sewage  sludge  use  and 
disposal  as  a  "treatmoit  works  treating 
domestic  sewage"  as  defined  in  $  122.2, 
where  he  or  she  finds  that  a  permit  is 
necessary  to  protect  public  health  and 
the  environment  from  the  adverse 
effects  of  sewage  sludge  or  to  ensiue 
compliance  with  the  technical  standards 
for  sludge  use  and  disposal  developed 
imder  CTWA  section  405(d).  Any  person 
designated  as  a  "treatment  works 
treating  domestic  sewage"  shaU  submit 
an  application  for  a  permit  under 
§  122.21  within  180  days  of  being 
notified  by  the  Regional  Administrator 
that  a  pennit  is  reqtiired.  The  Regional 
Administrator's  decision  to  designate  a 
person  as  a  "treatment  works  treating 
domestic  sewage"  imder  this  paragraph 
shall  be  stated  in  the  fact  sheet  or 
statement  of  basis  for  the  permit. 

[Note:  Information  concerning  the  NPDES 
program  and  its  regulations  can  be  obtained 
by  contacting  the  Pennits  Division  (4203), 
OfBce  of  Wastewater  Management, 
U.S.E.P.A.,  401  M  Street,  SW.,  Washington, 
DC  20460  at  (202)  26(V-e54S.] 

3.  Section  122.2  is  amended  by 
adding  new  definitions  in  alphabetical 
order,  and  by  revising  the  definition  of 
"Sludge-only  faciUty"  to  read  as 
follows: 

§122.2    DennMons. 

*  •        *        *        • 

Animal  feeding  operation  is  defined 
at  §122.23  of  this  part. 

Aquaculture  project  is  defined  at 
§122.25  of  this  part. 

Bypass  is  defined  at  §  122.41(m)  of 
this  part 

*  •        •        *       * 

Concentrated  animal  feeding 
operation  is  defined  at  §  122.23  of  this 
part. 

Concentrated  aquatic  animal  feeding 
opetation  is  defined  at  §  122.24  of  this 
part. 
»        •        •        •       • 

Individual  control  strategy  is  defined 
at  40  CFR  123.46(c). 

*  *        •        *        • 

Municipal  separate  storm  sewer 
system  is  defined  at  §  122.26  (b)(4)  and 
(b)(7)  of  this  part 

Silvicultural  point  source  is  defined  at 
§122.27  of  Uiis  part 


c,«- 
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Sludge-only  facility  means  any 
"treatment  works  treating  domestic  .. 
sewage ' '  whose  methods  of  sewage 
sludge  use  or  disposal  are  subject  to 
regulations  promulgated  pursuant  to 
section  405(d)  of  the  CWA,  and  is 
required  to  obtain  a  permit  under    > 
§  122.1(b)(2)  of  this  parL 

Storm  water  is  defined  at 
§  122.26(b)(13)  of  this  part. 

Storm  water  discharge  associated  with 
industrial  activity  is  defined  at 
§  122.26(b)(14).of  this  part. 

Upset  is  defined  at  §  122.41(n)  of  this 
part. 

4.  Section  122.4  is  amended  by 
revising  paragrajdi  (iK2)  to  read  as 
follows: 

f122.4    ProMbitions(4}piicaMatoSt>l» 
NPOES  programs,  saa  1 123.2S). 

•        •        •        •        • 

(i)*  *  * 

(2)  The  existing  dischargers  into  that 
segment  are  subject  to  compliance 
schedules  designed  to  bring  the  segment 
into  compliance  with  applicable  water 
quality  standards.  The  Director  may 
waive  the  submission  of  information  by 
the  new  source  or  new  discharger 
required  by  paragraph  (i)  of  this  section 
if  the  Director  determines  that  the 
Director  already  has  adequate 
information  to  evaluate  the  request.  An 
explanation  of  the  development  of 
limitations  to  meet  the  criteria  of  this 
paragraph  is  to  be  included  in  the  fact 
sheet  to  the  permit  under  §  124.56(b)(1). 

5.  Section  122.21  is  amended  by 
revising  paragraphs  (a),  (c)(2)(i). 
(c)(2)(u),  (g)(7),  (g)(8).  (1)(1).  nM2)(ii). 
(1)(3).  (1)(4).  and  notes  1,  and  the 
introductory  text  of  notes  2,  and  3;  and 
by  removing  and  reserving  paragraph 
(dK3)  to  read  as  follows: 

f122^    AppNcaOon  for  a  pannH 
(appMcabla  to  Ststa  programa,  saa  f  123.25). 

(a)  Duty  to  apply.  (1)  Any  person  who 
discharges  or  proposes  to  discharge 
pollutants  or  who  owns  or  operates  a 
"sludge-only  facility"  and  who  does  not 
have  an  effective  permit,  except  persons 
covered  by  general  permits  under 
$  122.28,  excluded  under  $  122.3,  or  a 
user  of  a  privately  owned  treatment 
works  imless  the  Director  requires 
otherwise  under  §  122.44(m),  shall 
submit  a  complete  application  to  the 
Director  in  accordance  with  this  section 
and  part  124. 

(2)  Application  Forms:  (i)  All 
appUcants  for  EPA-issued  permits  must 
submit  applications  on  EPA  permit 
application  forms.  More  than  one 
application  form  may  be  required  from 
a  facility  depending  on  the  number  and 


types  of  discharges  or  outfalls  found 
there.  Applications  for  EPA>issued 
permits  shall  be  submitted  as  follows: 

(A)  All-applicants  must  submit  Form 
1  containing  general  information  except 
as  otherwise  provided  in  another  EPA 
application  form. 

{B)  Applicants  for  new  and  existing 
POTWs  must  submit  the  information 
contained  in  §  122.21  (f)  and  (j). 

(C)  Applicants  for  concentrated 
animal  faeding  operations  or  aquatic 
animal  production  facilities  must 
submit  Form  2B. 

(D)  Applicants  for  existing  industrial 
fiiril'ti'"'  (including  manufacturing 
facilities,  commercial  facilities,  mining 
activities,  silvicultiu^  activities, 
privately  owned  waste  treatment  *■  ■ 
facilities,  and  water  treatment  facilities 
plants  whether  pubUciy  or  privately 
owned  that  discharge  process 
wastewater  must  si^mit  Form  2C 

(E)  Applicants  for  new  industrial 
facilities  that  discharge  process 
wastewat^  must  submit  Form  2D. 

(F)  Applicants  for  new  and  existing 
industrial  facilities  that  discharge  only 
nonprocess  wastewater  must  submit 
Form2E. 

(G)  Applicants  for  new  and  existing 
industrial  facilities  that  whose  discharge 
is  composed  entirely  of  storm  water 
must  submit  Form  2F.  If  the  discharge 

is  composed  of  stoim  water  and  non- 
storm  water,  the  applicant  miist  also 
submit,  Forms  2C.  2D.  and/or  2E.  as 
appropriate  (in  addition  to  Form  2F). 

(H)  In  addition  to  any  other  applicable 
requirements  in  this  part,  all  POTWs 
and  other  "treatment  woriu  treating 
domestic  sewage,"  including  "sludge- 
only  facilities,"  must  submit  with  their 
applications  the  information  listed  at  40 
CFR  501.15(a)(2)  within  the  timeframes 
estabbshed  in  paragraph  (c)(2)  of  this 
section. 

(ii)  The  application  information 
required  by  §  122.21(a)(2)(i)  may  be 
electronically  submitted  if  such  method 
of  submittal  is  approved  by  EPA  or 
authorized  NPDES  State  Director. 

(iii)  Applicants  can  obtain  copies  of 
these  forms  by  contacting  the  Water 
Management  Divisions  (or  equivalent 
divisicm  which  contains  the  NPDES 
permitting  function)  of  the  EPA 
Regional  Offices.  The  Regional  Offices' 
addresses  can  be  foimd  at  §  1.7  of  this 
title. 

(iv)  Applicants  for  State-issued 
permits  must  use  State  forms  which 
must  require  at  a  minimum  the 
information  reqiiired  for  permit 
applications  in  this  paragraph(a). 

(2)  •  •  • 


(i)  Any  existing  "treatment  vrtfrks 
treating  domestic  sewage"  required  to 
have,  or  requesting  site-specific 
pollutant  limits  as  provided  in  40  CFR 
part  503,  must  submit  the  permit 
application  infMmation  required  by 
paragraph(a)(2)  of  this  section  withdn 
18Q  days  after  publication  of  a  standard 
applicable  to  its  sewage  sludge  use  or 
disposal  piactlce(s).  After  this  180  day 
period,  "treatment  works  treating 
domestic  sewage"  may  only  apply  for 
site-specific  pollutant  limits  for  good 
cause  and  such  requests  must  be  made 
within  180  days  of  becoming  aware  that 
good  cause  exists. 

(ii)  Any  "treatment  woriu  treating 
domestic  sewage"  with  a  currently 
effective  NPDES  permit,  not  addressed 
under  paragraph  (cK2)(i)  of  this  section, 
must  submit  the  application  information 
required  by  paragraph  (a)(2)  of  this 
section  at  the  time  of  its  next  NPDES 
permit  renewal  application.  Such 
information  must  be  submitted  in 
accordance  with  paragraph  (d)  of  this 
section. 
•        •        •        •        • 

(g).  .  . 

(7)  Effluent  characteristics,  (i) 
InfcMination  on  the  discharge  of 
pollutants  specified  in  this  paragraph 
^(7)  of  this  section  (except  information 
on  storm  water  discharges  which  is  to 
be  provided  as  specified  in  §  122.26). 
When  "quantitative  data"  for  a  pollutant 
are  required,  the  applicant  must  collect 
a  sample  of  effluent  and  analyze  it  fat 
the  pollutant  in  accordance  Mrith 
analytical  methods  approved  imder  40 
CFR  part  136.  When  no  analytical 
method  is  approved  the  applicant  may 
use  any  suit^le  method  but  must 
provide  a  description  of  the  method. 
When  an  applicant  has  two  or  more 
outfalls  with  substantially  identical 
effluents,  the  Director  may  allow  the 
applicant  to  test  only  aae  outfall  and 
report  that  the  quantitative  data  also 
apply  to  the  substantially  identical 
outfall.  The  requirements  in  paragraphs 
(g)(7)  (iii)  and  (iv)  of  this  section  that  an 
applicant  must  provide  quantitative 
data  for  certain  pollutants  known  or 
believed  to  be  present  do  not  apply  to 
pollutants  present  in  a  discharge  solely 
as  the  result  of  their  presence  in  intake 
water,  however,  an  applicant  must 
report  such  pollutants  as  present.  Grab 
samples  must  be  used  for  pH, 
temperature,  cyanide,  total  phenols, 
residiial  chlorine,  oil  and  grease,  fecal 
coliform  and  fecal  streptococcus.  For  all 
other  pollutants,  24-hoiur  composite 
samples  must  be  iised.  However,  a 
minimum  of  one  grab  sample  may  be 
taken  for  effluents  &t>m  holding  ponds 
or  other  impoundments  with  a  retention 
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period  greater  than  24  hours.  In  .     -.- 
addition,  for  dischai^es  other  than''' 
stoim  water  discharges,  the  Director 
may  waive  composite  sampling  for  any 
outiall  for  which  the  applicaiU 
demonstrates  that  the  use  of  an 
automatic  sampler  Is  infeasible  and  that 
the  minimum  of  four  (4)  grab  samples 
will  be  a  representative  sample  of  the 
effluent  being  discharged. 

(ii)  For  storm  water  discharges,  all 
samples  shall  be  collected  from  the 
discharge  resulting  from  a  storm  event 
that  is  greater  than  0.1  inch  and  at  least 
72  hours  from  the  previously 
measurable  (greater  than  0.1  inch 
rainfall)  storm  event.  Where  feasible,  the 
variance  in  the  duration  of  the  event 
end  the  total  rainfall  of  the  event  should 
not  exceed  50  percent  from  the  average 
or  median  rainfall  event  in  that  area.  For 
all  appUcants,  a  flow-weighted 
composite  shall  be  taken  for  either  the 
entire  discharge  or  for  the  first  three 
hoiu«  of  the  discharge.  The  flow- 
weighted  composite  sample  for  a  storm 
water  discharge  may  be  taken  with  a 
continuous  sampler  or  as  a  combination 
of  a  minimiiTn  of  three  sample  aliquots 
taken  in  each  hour  of  discharge  for  the 
entire  discharge  or  for  the  first  three 
hoxus  of  the  discharge,  with  each 
aliquot  being  separated  by  a  Tninimiim 
period  of  fifteen  minutes  (applicants 
submitting  permit  applications  for  storm 
water  discharges  under  §  122.26(d)  may 
collect  flow-weighted  composite 
samples  using  different  protocols  with 
respect  to  the  time  duration  between  the 
collection  of  sample  aliquots.  subject  to 
the  approval  of  the  Director).  However, 
a  minimum  of  one  grab  sample  may  be 
taken  for  storm  water  discharges  from 
holding  ponds  or  other  impoundments 
with  a  retention  period  greater  than  24 
hours.  For  a  flow-weighted  composite 
sample,  only  one  analysis  of  the 
composite  of  aliquots  is  required.  For 
storm  water  distjiarge  samples  taken 
from  discharges  associated  with 
industrial  activities,  quantitative  data 
must  be  reported  for  the  grab  sample 
taken  diuing  the  first  thirty  minutes  (or 
as  soon  thereafter  as  practicable)  of  the 
discharge  for  all  pollutants  specified  in 
§  122.26(c)(1).  For  all  storm  water 
permit  applicants  taking  flow-weighted 
composites,  quantitative  data  must  be 
reported  for  all  pollutants  specified  in 
§  122.26  except  pH,  temperature, 
cyanide,  total  phenob,  residual 
chlorine,  oil  and  grease,  fecal  colifbnn, 
and  fecal  streptococcus.  The  Director 
may  allow  or  establish  appropriate  site- 
specific  sampling  procedures  or 
requirements,  including  sampling 
locations,  the  season  in  whioi  the 
sampling  takes  place,  the  mininnin^ 


.  duration  between  the  previous 
measurable  storm  event  and  the  storm 
event  sampled,  the  minimum  or 
maximum  level  of  precipitation 
required  for  an  appropriate  storm  event, 
the  form  of  precipitation  sampled  (snow 
melt  or  rain  fall),  protocols  for  collecting 
samples  imder  40  CFR  part  136,  and 
additional  time  for  submitting  data  on  a 
case-by-case  basis.  An  applicant  is 
expected  to  "know  or  have  reason  to 
believe"  that  a  pollutant  is  present  in  an 
efiluent  based  on  an  evaluation  of  the 
expected  use,  production,  or  storage  of 
the  pollutant,  or  on  any  previous 
analyses  for  the  pollutant.  (For  example, 
any  pesticide  manufactured  by  a  facility 
may  be  expected  to  be  present  in 
contaminated  storm  water  runoff  from 
the  facility.) 

(iii)  Every  applicant  must  report 
quantitative  data  for  every  outfall  for  the 
following  pollutants: 

Kochemical  Oxygen  Demaad  (BODS) 

Chemical  Oxygen  Demand 

Total  Orgaixic  Carbon 

Total  Suspended  Solids 

Ammonia  (as  N) 

Temperature  (both  winter  and  summer) 

pH 

(iv)  The  Director  may  waive  the 
reporting  requirements  for  individual 
point  sources  or  for  a  particular  industry 
category  for  one  or  more  of  the 
pollutants  listed  in  paragraph  (g)(7)(iii) 
of  this  section  if  the  applicant  has 
demonstrated  that  such  a  waiver  is 
appropriate  because  information 
adequate  to  support  issuance  of  a  permit 
can  be  obtained  with  less  stringent 
requirements. 

(v)  Each  applicant  with  processes  in 
one  or  more  primary  industry  category 
(see  appendix  A  to  part  122) 
contributing  to  a  discharge  must  report 
quantitative  data  for  the  following 
polliitants  in  each  outMl  containing 
process  wastewater 

(A)  The  organic  toxic  pollutants  in  the 
fractions  designated  in  table  I  of 
appendix  D  of  this  part  for  the 
applicant's  industrial  category  or 
categories  unless  the  applicant  qualifies 
as  a  small  business  imder  paragraph 
(g)(8)  of  this  section.  Table  n  of 
appendix  D  of  this  part  lists  the  organic 
toxic  pollutants  in  each  fraction.  The 
fractions  result  from  the  sample 
preparation  required  by  the  analytical 
procedure  which  uses  gas 
chromatography/mass  si>ectrometry.  A 
determination  that  an  applicant  falls 
within  a  particular  industrial  category 
for  the  purposes  of  selecting  fractions 
for  testing  is  not  conclusive  as  to  the 
applicant's  inclusion  in  that  category  for 
any  other  purposes.  [See  Notes  2,  3,  and 
4  of  this  section.] 


(B)  The  pollutants  listed  in  table  m  of 
appendix  D  of  this  part  (the  toxic 
metab,  cyanide,  and  total  phenols). 

(vi)(A)  Each  appUcant  must  indicate 
whether  it  knows  or  has  reason  to 
believe  that  any  of  the  pollutants  in 
table  rv  of  appendix  D  of  this  part 
(certain  conventional  and 
nonconventional  pollutants)  is 
discharged  &t>m  each  outMl.  If  an 
applicable  effluent  limitations  guideline 
either  directly  limits  the  pollutant  or,  by 
its  express  terms,  indirectly  limits  the 
pollutant  through  limitations  on  an 
indicator,  the  applicant  must  report 

Suantitative  data.  Fot  every  pollutant 
ischarged  which  is  not  so  limited  in  an 
effluent  limitations  guideline,  the' 
applicant  must  either  report  quantitative 
data  or  briefly  describe  the  reasons  the 
pollutant  is  expected  to  be  discharged. 

(B)  Each  ^plicant  must  indicate 
whether  it  knows  or  has  reason  to 
believe  that  any  of  the  pollutants  listed 
in  table  II  or  table  m  of  appendix  D  of 
this  part  (the  toxic  pollutants  and  total 
phenols)  for  which  quantitative  data  are 
not  otherwise  required  under  paragraph 
(g)(7)(v)  of  this  section,  is  discharged 
from  each  outiall.  For  every  pollutant 
expected  to  be  discharged  in 
concentrations  of  10  ppb  or  greater  the 
applicant  must  report  quantitative  data. 
For  acrolein,  acrylonitrile,  2,4 
dinitrophenol,  and  2-methyl-4,6 
dinitrophenol,  where  any  of  these  four 
pollutants  are  expected  to  be  discharged 
in  concentrations  of  100  ppb  or  greater 
the  applicant  must  report  quantitative 
data.  For  every  pollutant  expected  to  be 
discharged  in  concentrations  less  than 
10  ppb,  or  in  the  case  of  acrolein, 
acrylonitrile,  2,4  dinitrophenol,  and  2- 
methyl-4,6  dinitrophenol,  in 
concentrations  less  than  100  ppb.  the 
applicant  must  either  siibmit 
quantitative  data  or  briefly  describe  the 
reasons  the  pollutant  is  expected  to  be 
discharged.  An  applicant  qualifying  as  a 
small  business  under  paragraph  (g)(8)  of 
this  section  is  not  required  to  analyze 
for  pollutants  listed  in  table  II  of 
appendix  D  of  this  part  (the  organic 
toxic  pollutants). 

(vii)  Each  applicant  must  indicate 
M^iether  it  knows  or  has  reascai  to 
believe  that  any  of  the  pollutants  in 
table  V  of  appendix  D  of  this  part 
(certain  hazardous  substances  and 
asbestos)  ite  disdiarged  from  each 
outfall.  For  every  pollutant  expected  to 
be  discharged,  the  applicant  must 
briefly  describe  the  reasons  the 
pollutant  is  expected  to  be  discharged, 
and  report  any  quantitative  data  It  has 
for  any  pollutant 

(viii)  Each  applicant  must  report 
qualitative  data,  generated  using  a 
screening  procedure  not  calibrated  with 
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malytical  standards,  for  2,3,7.8- 
tetrachlorodibenzo-p-dioodn  (TCDD)  if 
it: 

(A)  Uses  or  manufactures  2,4.5- 
trichlorophenoxy  acetic  add  (2,4,S,-T): 
2-(2.4,5-trichlorophenoxy)  propanoic 
add  (SiJvex,  2.4,5.-TP);  2-(2.4.5- 
trichlorophenoxy)  ethyl.  2,2- 
dichloropropionate  (Eitxm);  O.O- 
dimethyl  0-(2.43-trichl(xt)phenyI) 
phosphorothioate  (Ronnel);  2,4,5- 
trichlorophenol  (TCP);  or  '  • 
hexadilorophene  (HCP);  or 

(B)  Knows  or  has  reason  to  believe 
that  TCDD  is  or  may  be  present  in  «n 
effluent. 

(8)  Small  business  exemption.  An 
applicant  which  qualifies  as  a  small 
businees  under  one  of  the  follovdng 
criteria  is  exempt  from  the  requirements 
in  paragraph  (g)(7)(v)(A)  or  (g)(7)(vi)(A) 
of  this  section  to  submit  quantitative 
data  for  the  poUutants  listed  in  table  II 
of  appendix  D  of  this  part  (the  organic 
toxic  pollutants): 

(i)  For  coal  mines,  a  probable  total 
annual  production  of  less  than  100,000 
tons  per  year. 

(ii)  For  all  other  applicants,  gross  total 
annual  sales  averaging  less  than 
$100,000  per  year  (in  second  quarter 
1980  dollars). 
*        •        •        •        • 

(1)  The -owner  or  operator  of  any 
fodlity  which  may  be  a  new  sources  (as 
defined  in  §  122.2)  and  which  is  located 
in  a  State  without  an  approved  NPDES 
program  must  comply  with  the 
provisions  of  this  paragraph  (1). 

(2)  *  •  * 

(ii)  The  Regional  Administrator  shall 
make  an  initial  determination  whether 
the  facility  is  a  new  source  within  30 
days  of  receiving  ail  necessary 
information  imder  paragraph  (l)(2)(i)  of 
this  section. 

(3)  The  Regional  Administrator  shall 
issue  a  public  notice  in  accordance  with 
40  CFR  124.10  of  the  new  source 
determination  under  paragraph  (1)(2)  of 
this  section.  If  the  RegionfiJ 
Administrator  has  determined  that  the 
fadlity  is  a  new  source,  the  notice  shall 
state  that  the  applicant  must  comply 
with  the  environmental  review 
requirements  of  40  CFR  6.600. 

(4]  Any  interested  party  may 
challenge  the  Regional  Administrator's 
initial  new  soim»  detennination  by 
requesting  review  of  the  determination 
under  40  CFR  124.19  within  30  days  of 
the  public  notice  of  the  initial 
determination.  If  all  interested  parties 
agree,  the  Environmental  Appeals  Board 
may  defer  review  until  after  a  final 
permit  dedsi(Hi  is  made,  and 


consolidate  review  of  the  detennination 
with  any  review  of  the  permit  dedsion. 

•  •       •       *      ■«.  '  "  ' 

(Note  1:  At  49  FR  2048,  Jan.  8, 1981,  the 
Environmental  Protection  Agency  suspended 
until  further  notice  §  122.21(gK7)(v)(A)  and 
the  comtponding  portions  of  Item  V-C  of 
the  NPDES  application  Form  2C  as  they 
apply  tQ  coal  mines.  This  revision  continues 
that  suspension.) ' 

(Note  2:  At  46  FR  22585,  Apr.  20, 1981.  the 
Environmental  Protection  Agency  suspended 
until  further  notice  §  122.21^(7)(v)(A)  and 
the  corresponding  portions  of  Item  V-C  of 
the  NPIKS  application  Form  2C  as  they 
apply  to: 

•  •         •         •         • 

(Nole  3:  At  46  FR  35090,  July  1, 1981,  the 
Environmental  Protection  Agency  suspended 
until  further  notice  §  122.21(g)(7J(v)(A)  and 
the  corresponding  portions  of  Item  V-C  of 
the  NPDES  application  Fonn  2C  as  they 
apply  to: 

6.  Section  122.22  is  amended  by 
revising  paragraph  (a)(l)(ii)  to  read  as 
follows: 

f  122.22    SlQiMlonee  to  pemw  appNcanofM 
■no  repora  (appucaow  lo  om  proQranw, 
Me|123.2S). 

(a)  *   *   * 

(D*  *  • 

(ii)  The  manager  of  one  or  more 
manufacturing,  production,  or  operating 
fadlities,  provided,  the  manager  is 
authorized  to  make  management 
decisions  which  govern  the  operation  of 
the  regulated  fadlity  including  the 
ability  to  allocate  resources,  make  ma|or 
capital  investments,  and  initiate  and 
direct  other  comprehensive  measures  to 
assure  long  term  environmental 
compliance  with  enviroiunental  laws 
and  regiilations;  can  ensure  that  the 
necessary  systems  are  established  or 
actions  taken  to  gather  complete  and 
accurate  information  for  peimit 
application  requirements;  and  where 
authority  to  sign  documents  has  been 
assigned  or  delegated  to  the  manager  in 
accordance  with  corporate  procedures. 

Note*  *  • 


{122.24    [Amended]  *.  ';  / 

7.  The  paragraph  heading  for 

§  122.24(b)  (known  as  "Defintion")  is 
revised  to  read  "Definition". 

8.  Section  122.26  is  amended  by 
revising  paragraphs  (b)(15),  (c)(1) 
introductory  text,  (c)(l)(i)(E)(4), 
(c)(l)(i)(F),  (d)(l)(iii)(D)(l).  and    ",  " 
(d)(2)(iv)(C)(2),  and  by  removing  and 
reserving  paragraph  (c)(2),  to  read  as 
follows: 


(b)  •  *  • 

(15)  Uncontrolled  sanitary  landfill 
means  a  landfill  or  opoi  dtunp,  whether 
in  operation  or  closed,  that  does  not 
meet  the  requirements  for  runon  or 
runoff  controls  established  pursuant  to 
subtitle  D  of  the  Solid  Waste  Disposal 
Act. 

•  •        •        •        • 

(c)«  •  • 

(1)  Individual  application. 
Dischargers  of  storm  water  assodated 
with  industrial  activity  are  required  to 
apply  for  an  individual  permit  or  seek 
coverage  under  a  promulgated  storm 
water  general  permit.  FadUties  that  are 
required  to  obtain  an  individual  permit, 
or  any  discharge  of  storm  water  whidi 
the  Diredw  is  evaluating  for 
designation  (see  40  CFR  124.52(c)) 
under  paragraph  (a)(l)(v)  of  this  section 
and  is  not  a  munidpal  storm  sewer, 
shall  submit  an  NPDES  application  in 
accordance  with  the  requirements  of 
§  122.21  as  modified  and  supplemented 
by  the  provisioiuof  this  paragraph  (c). 

(i)*  *  • 

(£)•  '  • 

(4)  Any  infonnation  on  the  discharge 
required  imder  paragraph  §  122.21(g)(7) 
(vi)  and  (vli)  of  this  part; 

•  •        *        •        • 

(F)  Operators  of  a  discharge  which  is 
composed  entirely  of  storm  water  are 
exempt  from  the  requirements  of 
§  122.21  (g)(2),  (g)(3),  (g)(4).  (g)(5), 
(g)(7)(iu).  (g)(7)(iv),  (g)(7)(v),  and 
(g)(7)(viil):  and  •  *  * 

(d) '  *  ' 

(D*  •  ' 

(iii)*  *  • 

(D)*  *  • 

(1)  A  grid  system  consisting  of 
perpendicular  north-south  and  east-west 
lines  spaced  V*  mile  apart  shall  be 
overlaid  on  a  map  of  the  mimidpal 
storm  sewer  system,  creating  a  series  of 
cells; 


f122.26    Stonn 

(■ppliceble  to  State  NPOES  programe, 

f  123.25). 


(2)*   •  • 
(iv)*  •  • 

(q*  *  • 

(2)  Describe  a  monitoring  program  for 
storm  water  discharges  associated  with 
the  industrial  facilities  identified  in 
paragraph  (d)(2](iv)(C)  of  this  section,  to 
be  implemented  during  the  term  of  the 
permit,  including  the  submission  of 
quantitative  data  on  the  following 
constituents:  Any  pollutants  limited  in 
effluent  guidehnes  subcategories,  where 
applicable;  any  pollutant  listed  in  an 
existing  NPDES  permit  for  a  fadlity;  oil 
and  grease,  COD,  pH.  BODS,  TSS,  total 
phosphorus,  total  Kjeldahl  nitrogen, 
nitrate  plus  nitrite  nitrogen,  and  any  • 
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iafonnation  on  dischaiges  raquired 
under  40  CFR  122.21(gH7)  (vi)  and  (vli). 

9.  Secdon  122.28  is  amended  by 
revising  paragraphs  (a)(1)  introductory 
text  and  (a)(2)>  adding  paragraphs  (a)(3) 
and  (a)(4).  and  revising  paragraph  (b)(1) 
to  read  as  follows: 

i122J2B   Qenawlpennftidppllcebleto 
Stita  NPDE8  programs,  see  f  12S.29. 

(a)*  •  • 

(1)  Area.  The  general  permit  shall  be 
written  to  cover  one  or  more  categories 
or  siibcategories  of  discharges  or  sludge 
use  or  disposal  practices  or  facilities 
described  in  the  pennit  under  paragraph 
(a)(2)(ii)  of  this  section,  except  those 
covoed  by  individual  permits,  within  a 
geogr^hic  area.  The  area  should 
correspond  to  existing  geographic  or 
politioal  boundaries  such  as: 

•        •        •        •        * 

(2)  Sources.  The  general  permit  may 
be  written  to  regulate  one  or  more 
categories  or  sijhcategories  of  discharges 
or  sludge  use  or  disposal  practices  or 
facilities,  within  the  area  described  in 
paragraph  (a)(1)  of  this  section,  where 
the  sovirces  within  a  covered 
subcategory  of  discharges  are  either: 

(i)  Storm  water  point  sources;  or 
(ii)  One  or  more  categories  or 
subcategories  of  point  soiuces  other 
than  storm  water  point  sources,  or  one 
or  more  categories  or  subcategories  of 
"treatment  works  treating  domestic 
sewage",  if  the  sources  or  "treatment 
works  treating  domestic  sewage"  within 
each  category  or  subcategory  all: 

(A)  Involve  the  same  or  substantially 
similar  types  of  operations; 

(B)  Disoiarge  the  same  types  of  vrastes 
or  engage  in  the  same  types  of  sludge 
use  or  di^Msal  practices; 

(C)  Require  the  same  efDuent 
limitations,  operating  conditions,  or 
standards  for  sewage  sludge  use  or 
disposal; 

(D)  Require  the  same  or  similar 
m(uiitoring;  and 

(E)  In  the  opinion  of  the  Director,  are 
more  appropriately  controlled  under  a 
general  permit  than  under  individual 
permits. 

(3)  Water  quality-based  limits.  Where 
sources  within  a  specific  category  or 
subcategory  of  dischargera  are  subject  to 
water  qiiality-based  limits  imposed 
pursuant  to  §  122.44  of  this  part,  the 
sources  in  that  specific  category  or 
subcategory  shall  be  subject  to  the  same 
water  quality-based  effluent  limitations. 

(4)  Other  requirements,  (i)  The  general 
permit  miist  clearly  identify  the 
applicable  conditions  for  each  category 
or  subcategory  of  dischargers  or 
treatment  works  treating  domestic 
sewage  covered  by  the  permit 


' '  (ii)  The  general  pennit  may  exclude 
specified  sources  or  areas  bam 
coverage. 

(b)*  •  • 

(1)  In  general.  General  permits  may  be 
issued,  modified,  revoked  and  reissued, 
or  terminated  in  accordance  with 
applicable  requirements  of  part  124  or 
corresponding  State  regulations.  Special 
procediues  for  issuance  are  fo\md  at 
§  123.44  for  States. 


%^22M   [AmendeiQ 

10.  Section  122.2g(c)(l)(i)  is  amended 
by  revising  the  refiaraxce  to 

"§  122.21(k)"  to  read  "§  122.210)". 

11.  Section  122.41  is  amendcNd  by 
revising  paragraphs  (j),  (1)(4),  and  the 
second  sentence  in  paragraph  (l)(6)(i)  to 
read  as  follows: 

1122^1    CondMonsappllcabietoaM 

1123.25). 

•  •         •        •  ^  ,• 

(j)  Monitoring  and^ecords.  All 
permits  must  monitor  and  maintain 
records  in  accordance  with  $  122.48  of 
this  part 

0)  • '  • 

(4)  Monitoring  reports.  Monitoring 
results  shall  be  reported  in  accordance 
with  §  122.48  of  this  part 

•  •        *        •        • 

(6)  Twenty-four  hour  reporting. 

(i)  *  *  *  Any  information  shall  be 
provided  orally  within  24  hoius  from 
the  time  the  permittee  becomes  aware  of 
the  circumstances.  *  *  • 


fl22.43    [Amended] 

12.  Section  122.43(b)(1)  is  amended 
by  removing  from  the  second  sentence 
the  words  "(except  as  provided  in 

§  124.86(c)  for  NPDES  permits  being 
processed  imder  subpart  E  or  F  of  part 
124)"  and  by  replacing  the  term 
"additonal"  in  die  third  sentence  with 
its  correct  spelling,  "additional". 

13.  Section  122.44  is  amended  by 
revising  paragraphs  (a),  (c),  and  (e)(1), 
by  removing  and  reserving  p>aragraph  (i). 
by  revising  paragraph  (k),  and  revising 
paragraph  (q)  to  read  as  follows: 


§122.44    Establishing  Umilattons, 
standards,  and  other  permit  conditions 
(applicable  to  Stats  WPOES  programs. 
{123.25). 


(a)(1)  Any  permit  issued  shall  include 
technology-based  effluent  limitations 
and  standards  based  on:  Effluent 
limitations  and  standards  promulgated 
imder  section  301(b)(1)  or  301(b)(2),  as 
appropriate,  new  source  perfaxmanoe 


standards  promulgated  under  section 
306  of  CWA,  case-by-case  effluent 
limitatians  determined  under  section 
402(a)(1)  of  CWA.  or  on  a  combination 
of  the  three,  in  accordance  with  §  125.3. 
For  new  sources  or  new  dischargers, 
these  technology  based  limitations  and 
standards  are  subject  to  the  provisions 
of  $  122.29(d)  (protection  period). 

(2)  Pwmits  need  not  include 
technology-based  effluent  limitations 
and  standards  for  every  pollutant  or 
parameter  listed  in  applicable  effluent 
guidelines  and  standards  found  at  40 
CFR  Subchapter  N  if  in  the  judgment  of 
the  Director,  a  permittee  adequately 
demonstrates  and  certifies  when 
applying  for  the  permit  that  it  will  not 
discharge  those  pollutants.  In  such 
cases,  the  permit  will  be  deemed  not  to 
authorize  the  discharge  of  those 
excluded  pollutants  in  any  amoimts, 
and  for  this  exclusion  of  limitations  to 
be  vaUd,  the  pennit  must  contain  an 
express  condition  to  that  efiect  This 
exclusion  is  good  only  for  the  term  of 
the  permit.  Certifications  along  with  any 
supporting  infonnation  must  be 
submitted  each  time  a  pennit  is  applied 
fior. 


(c)  Reopener  clause:  For  any  permit 
issued  to  a  treatment  woriu  treating 
domestic  sewage  (including  "sludge- 
only  facilities"),  the  Director  shall 
include  a  reopener  clause  to  incorporate 
any  applicable  standard  for  sewage 
sludge  use  or  disposal  promulgated . 
under  section  405(d)  of  the  CWA.  The 
Director  may  promptly  modify  or  revoke 
and  reissue  any  permit  containing  the 
reopener  clause  required  by  this 
I>aragraph  if  the  standard  for  sewage 
sludge  use  or  disposal  is  more  stringent 
than  any  requirements  for  sludge  use  or 
disposal  in  die  permit,  or  controls  a 
pollutant  or  practice  not  limited  in  the 
permit 

(e)  •  *  ' 

(1)  Limitations  must  control  all  toxic 
pollutants  which  the  Director 
determines  (based  on  information 
reported  in  a  permit  application  under 
§  122.21(g)(7)  or  in  a  notification  imder 
~S  122.42(a)(1)  or  on  other  information) 
are  or  may  be  discharged  at  a  level 
greater  than  the  level  which  can  be 
achieved  by  the  technology-based 
treatment  requirements  appropriate  to 
the  permittee  imder  §  125.3(c);  or 
•        •        •        •        • 

(k)  Best  management  practices  (BMPs) 
to  control  or  abate  the  discharge  of 
pollutants  when: 

(1)  Authorized  under  section  304(e)  of 
the  CWA  for  the  control  of  toxic 


^X'-r' 
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pollutants  and  hazardous  substances 
firom  ancillary  industrial  activities; 

(2)  Numeric  effluent  limitations  are 
infeasible;  or 

(3)  The  practices  are  reasonably 
necessary  to  achieve  effluent  limitations 
and  standards  or  to  carry  out  the 
purposes  and  intent  of  the  CWA. 

[Note:  Addidoiul  technical  infonnatiim  on 
BMPs  and  the  elements  of  BMP  Plans  is 
contained  in  the  following  documents: 
Gmdance  Manual  for  Developing  Best 
Management  Practices  (BMPs),  October  1993, 
EPA  No.  833/9-93-004,  NTIS  No.  PB  94- 
178324.  ERIC  No.  W498);  Storm  Water 
Management  for  Construction  Activities: 
Developing  Pollution  Prevention  Plans  and 
Best  Managnnent  Practices,  September  1992, 
EPA  No.  832/R-92-005,  NTIS  No.  PB  92- 
235951.  ERIC  No.  N482];  Storm  Water 
Management  for  Construction  Activities, 
Developing  Pollution  Prevention  Plans  and 
Best  Management  Practices:  Summary 
Guidance,  EPA  No.  833/R-92-001,  NTIS  Na 
PB  93-223550;  ERIC  No.  W139;  Storm  Water 
Management  for  Industrial  Activities, 
Developing  Pollution  Prevention  Plans  and 
Best  Management  Practices,  September  1992; 
EPA  832/R-92-006,  NTIS  No.  PB  92-235969, 
ERIC  No.  N477;  Storm  Water  Management  for 
Industrial  Activities,  Developing  Pollution 
Prevention  Plans  and  Best  Management 
Practices:  Summary  Guidance,  EPA  833/R- 
92-002.  NTIS  No.  PB  94-133782;  ERIC  No. 
W492.  Copies  of  those  documents  (or 
directions  on  how  to  obtain  them)  can  be 
obtained  by  contacting  either  the  Office  of 
Water  Resource  Center  (using  the  EPA 
dociiment  number  as  a  reference)  at  (202) 
260-7786;  the  National  Technical 
Information  Service  (NTIS)  (using  the  NTIS 
number  as  a  reference)  at  (800)  553-NTIS  or 
(703)  487-4650,  or  (3)  the  Educational 
Resources  Information  Center  (ERIC)  (using 
the  ERIC  number  as  a  reference)  at  (800)  276- 
0462.  UpKlates  of  these  documents  or 
additional  BMP  documents  may  also  be 
available.] 
*         •         •    -     •         * 

(q)  Navigation.  Any  conditions  that 
the  Secretary  of  the  Army  considers 
necessary  to  ensure  that  navigation  and 
anchorage  will  not  be  substantially 
impaired,  in  accordance  with  §  124.59. 

14.  Section  122.45  is  amended  by 
revising  paragraph  (h)(1)  to  read  as 
follows: 

{122.45    Calculating  NPOES  penntt 
conditions  (applicable  to  State  NPDES 
programs,  ass  f  123.25) 

«  tk  •  •  • 

(h)  Internal  waste  streams.  (1)  When 
permit  effluent  limitations  or  standards 
.imposed  at  the  point  of  discharge  are 
impractical  or  infeasible.  effluent 
limitations  or  standards  for  discharges 
of  pollutants  may  be  imposed  on 
internal  waste  streams  before  mixing 
with  other  waste  streams  or  cooling 
water  streams.  In  those  instances,  the 


monitoring  required  by  §  122.48  shaU 
also  be  applied  to  the  internal  vraste 
streams. 


1122.47    [AmwMJad] 

15.  Section  122.47(b)  introductory 
text  is  amended  by  removing  the  term 
"requriements"  and  replacing  it  with 
the  correct  spelling,  "requirements". 

16.  Section  122.48  is  revised  to  read 
as  follows: 

i  122.48    Raqulramants  for  monitoring, 
recording  and  reporting  of  monitoring 
rsaults  (appllcabto  to  State  programs,  see 
$123.25). 

(a)  Monitoring  requirements.  All 
permits  must  contain  monitoring 
requirements  to  assure  compliance  with 
permit  terms  and  conditions. 

(1)  Permittees  must  monitor: 

(i)  The  mass  (or  other  measurement 
specified  in  the  permit)  for  each 
pollutant  limited  in  the  permit; 

(ii)  The  voliune  of-effluent  discharged 
from  each  outfall;  and  " 

(iii)  Other  measurements  as   <   '   .,''<^ 
appropriate  including:  "'.•.. 

(A)  Pollutants  in  internal  waste  ..^ 
streams  under  §  122.45(h); 

(B)  Pollutants  in  intake  water  for  net 
limitations  under  §  122.45(g); 

(C)  Frequency,  rate  of  discharge,  etc., 
for  noncontinuous  discharges  under 

§  122.45(e); 

(D)  Pollutants  subject  to  notiScation 
requirements  under  §  122.42(a);  and 

(E)  Pollutants  in  sewage  sludge  or 
other  monitoring  as  specified  in  40  CFR 
part  503;  or 

(F)  As  determined  to  be  necessary  on 
a  case-by-case  basis  pursuant  to  section 
405(d)(4)  of  the  CWA. 

(2)  Samples  and  measurements  taken 
for  the  purpose  of  monitoring  shall  be 
representative  of  the  monitored  activity. 

(3)  Monitoring  will  be  conducted 
according  to  test  procedures  approved 
under  40  CFR  part  136.  unless  an 
alternative  test  procedure  has  been 
approved  under  §  136.5.  For  sludge  use 
or  disposal,  monitoring  will  be 
conducted  in  accordance  with  test 
procedures  approved  under  part  136 
unless  otherwise  specified  in  40  CFR 
part  503.  Where  no  test  procedure  has 
been  approved  under  40  CFR  part  136. 
the  Director  shall  specify  a  test  method 
in  the  Permit.  "    -  - 

(4)  All  permits  shall  specify:  ;     'i 
(i)  Requirements  concerning  the  -" 

proper  use,  maintenance,  and 
installation,  when  appropriate,  of 
monitoring  equipment  or  methods 
(including  biological  monitoring 
methods  when  appropriate); 

(ii)  Required  monitoring  including 
type,  intervals,  and  frequency  sufficient 


to  yield  data  i^^ch  are  representative  of 
the  monitored  activity  including,  when 
appropriate,  continuous  monitoring; 

(iii)  Applicable  re{>orting 
requirements  based  upon  the  impactof 
the  regulated  activity  and  as  specified  in 
§122.44;  and 

(iv)  Calculations  for  all  limitations 
which  require  averaging  of 
measurements  shall  utilize  an 
arithmetic  mean  unless  otherwise 
specified  by  the  Director  in  the  permit. 

(b)  Reporting  monitoring  resiuts.  (1) 
Monitoring  results  must  be  reported  on 
a  Discharge  Monitoring  Report  (DMR)  or 
forms  provided  or  specified  by  the 
Director  for  reporting  results  of 
monitoring  of  sludge  use  or  disposal 
practices. 

(2)  Except  as  provided  in  paragraphs 
(b)(5)  and  (b)(6)  of  this  section, 
requirements  to  report  monitoring 
results  shall  be  established  on  a  case-by- 
case  basis  with  a  frequency  dependent 
on  the  nature  and  effect  of  the 
discharge,  but  in  no  case  less  than  once 
a  year. 

(3)  For  sewage  sludge  use  or  disposal 
practices,  requirements  to  monitor  and 
report  results  shall  be  established  on  a 
case-by-case  basis  with  a  frequency 
dependent  on  the  nattire  and  effect  of 
the  sewage  sludge  use  or  disposal 
practice;  minimally  this  shaU  be  as 
specified  in  40  CFR  part  503  (where 
applicable),  but  in  no  case  less  than 
once  a  year. 

(4)  Requirements  to  report  monitoring 
results  for  storm  water  discharges 
associated  with  industrial  activity 
which  are  subject  to  an  effluent 
limitation  guideline  shall  be  established 
on  a  case-by-case  basis  with  a  frequency 
dependent  on  the  nature  and  effect  of 
the  discharge,  but  in  no  case  less  than 
once  a  year. 

(5)  Requirements  to  report  monitoring 
results  for  storm  water  discharges 
associated  with  industrial  activity  (other 
than  those  addressed  in  paragraph  (b)(4) 
of  this  section)  shall  be  established  on 

a  case-by-case  basis  with  a  frequency 
dependent  on  the  nature  and  effect  of 
the  discharge.  At  a  minimum,  a  permit 
for  such  a  discharge  must  ^squire: 

(i)  The  discharger  to  conduct  an 
annual  inspection  of  the  facility  site  to 
identify  areas  contributing  to  a  storm 
water  discharge  associated  with 
industrial  activity  and  evaluate  whether 
measures  to  reduce  pollutant  loadings 
identified  in  a  storm  water  pollution 
prevention  plan  are  adequate  and 
properly  implemented  in  accordance 
with  the  terms  of  the  permit  or  whether 
additional  control  measures  are  needed; 

(ii)  The  discharger  to  maintain  for  a 
period  of  three  years  a  record 
summarizing  the  results  of  the 
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inspection  and  a  oertificatiaD  that  the 
{acility  is  in  compliance  with  the  plan 
and  the  pennit.  and  identifying  any 
incidents  of  non-compliance; 

(iii)  Such  report  and  certification  be 
signed  in  accordance  with  §  122.22;  and 

(iv)  Permits  for  storm  water 
discharges  associated  with  industrial 
activity  from  inactive  mining  operations 
may,  w^iere  annual  inspections  are 
impracticable,  require  certification  once 
every  three  years  by  a  Registered 
Professional  Engineer  that  the  bdlity  is 
in  compliance  with  the  permit,  or 
alternative  requirements. 

(6)  Permits  which  do  not  require  the 
submittal  of  monitoring  result  reports  at 
least  annually  shall  require  that  Uie 
permittee  report  all  instances  of 
noncompliance  not  reported  under 

§  122.41(1)  (1).  (5).  and  (6)  at  least 
annually. 

(7)  If  the  permittee  monitors  any 
pollutant  more  frequently  than  required 
by  the  pomit  using  test  procedures 
approved  under  40  CFR  part  136  or.  in 
the  case  of  sludge  use  or  disposal, 
approved  under  40  CFR  part  136  unless 

.  otherwise  specified  in  40  CFR  part  503, 
or  as  specified  in  the  permit,  the  results 
of  this  monitoring  shall  be  included  in 
the  calculation  and  reporting  of  the  data 
submitted  in  the  DMR  or  sludge 
reporting  form  specified  by  the  Director. 

(c)  Records  of  monitoring  information. 
(1)  Except  for  reccntls  of  monitoring 
inJformation  required  by  this  permit 
related  to  the  permittee's  sewage  sludge 
use  and  disposal  activities,  which  shall 
be  retained  for  a  period  of  at  least  five 
years  (or  longer  as  requiredby  40  CFR 
part  503),  the  permittee  shall  retain 
records  of  all  monitoring  information, 
including  all  calibration  and 
maintenance  records  and  all  original 
strip  chart  recordings  for  continuous 
monitoring  instrumentation,  copies  of 
all  reports  reqiiired  by  this  permit,  and 
records  of  all  data  used  to  complete  the 
application  for  this  permit,  for  a  period 
of  at  least  3  years  from  the  date  of  the 
sample,  measurement,  report  or 
application.  This  period  may  be 
extended  by  request  of  the  Director  at 
any  time. 

(2)  Records  of  monitoring  infonnation 
shall  include: 

(i)  The  date,  exact  place,  and  time  of 
sampling  or  measurements; 

(ii)  The  individual(s)  who  performed 
the  sampling  or  measurements; 

(iii)  The  date(s)  analyses  were 
performed; 

(iv)  The  individual(s)  who  perfbimed 
the  analyses; 

(v)  The  analytical  techniques  or 
methods  used;  and 

(vi)  The  results  of  siich  analyses. 


(d)  Penalties  fcH- falsification  and 
tampering:  (1)  The  Clean  Water  Act 
provides  that  any  person  who  falsifies, 
tampers  with,  or  biowingly  renders 
inacciirate  any  monitoring  device  or 
method  required  to  be  maintained  under 
this  permit  shall,  upon  conviction,  be 
punished  by  a  fine  of  not  more  than 
$10,000,  or  by  impriscmment  for  not 
more  than  2  years,  or  both. 

(2)  If  a  conviction  of  a  person  is  far 
a  violation  committed  after  a  first 
conviction  of  such  person  under  this 
paragraph  (d),  punishment  is  a  fine  of 
not  more  than  $20,000  per  day  of 
violation,  or  by  imprisonment  of  not 
more  than  4  years,  or  both. 

17.  Section  122.62  is  amended  by 
revising  paragraph  (a)(8)  to  read  as 
follows: 

%^22M    Modification  or  rsvocaOon  and 
lewMiMioe oi  pennns  |i|i|i    i  i  i  i  lo own 
programs,  •••  1 123.2Q. 

(s)  •  •  • 

(8)(i)  Net  limits.  Upon  request  of  a 
permittee  who  qualifies  for  efiluent 
limitations  on  a  net  basis  under 
§  122.45(g). 

(ii)  When  a  discharger  is  no  longer 
eligible  for  net  limitations,  as  provided 
in«122.45(g)(l)(U). 

18.  Section  122.64  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 

f122M   Termination  of  permits 
(applicable  to  Stsis  progfama.  aea  { 12S,2S). 

(b)  The  IKrector  shall  follow  the 
applicable  procedures  in  part  124  or 
part  22,  as  appropriate  (or  State 
procedures  equivalent  to  part  124)  in 
terminating  any  NPDES  permit  under 
this  section,  except  that  if  the  entire 
discharge  is  permanently  terminated  by 
elimination  of  the  flow  or  by  connection 
to  a  POTW  (but  not  by  land  application 
or  disposal  into  a  weU),  the  Director 
may  terminate  the  permit  by  notice  to 
the  permittee.  Tennination  by  notice 
shall  be  effective  30  days  after  notice  is 
sent,  imlern  the  permittee  objects  within 
that  time.  If  the  pwmittee  objects  during 
that  poriod,  the  Director  shall  follow  the 
applicable  part  124  or  State  procedures 
for  termination.  Expedited  permit 
tennination  procedures  are  not  available 
to  permittees  that  are  subject  to  pending 
State  and/or  Federal  enforcement 
actions  inchiding  citizen  suits  brought 
under  State  or  Federal  law.  If  requesting 
expedited  pennit  termination 
procedures,  a  i>ermittee  must  certify  that 
it  is  not  subject  to  any  pending  State  or 
Federal  enforcement  actions  including 
citizen  suits  brought  under  State  or 
Federal  law.  State-authorized  NPDES 


programs  are  not  required  to  use  part  22 
prorodures  for  NPDES  permit 
terminations. 

PART  123— STATE  PROGRAM 
REQUIREMENTS 

1.  The  authority  citation  for  part  123 
continues  to  read  as  follows: 

Autfanitr  dean  Water  Act,  33  U.S.C  12S1 
etieq. 

2.  Section  123.25  is  amended  by 
revising  paragraphs  (a)(12),  (a)(lQ), 
(a)(36)  and  paragraph  (b)  to  read  as 
follows: 

|123^    RaqulrsnMnts  for  pannittlng. 
(a)'  '  ' 


(12)  §  122.41  (a)(1)  and  (b)  through 
(n) — (Applicable  permit  conditions) 
(Indian  Tribes  can  satisfy  enforcement 
authority  requirements  under  §  123.34); 

(19)  S  122.48  (a)  through  (c>— 
(Mfmitoring  requirements); 

(36)  Subparts  A,  B,  D,  and  H  of  part 
125; 

•        •        •        •        • 

(b)  State  NPDES  programs  shall  have 
an  approved  continuing  planning 
process  imder  40  CFR  130.5  and  shall 
assure  that  the  approved  planning 
process  is  at  all  times  consistent  with 
the  CWA. 


3.  Section  123.44  is  amended  by 
revising  paragraph  (a)(2)  and  the 
introductory  text  of  paragraph  (b)(2), 
and  by  removing  and  reserving 
paragraph  (i)  to  read  as  follows: 

1123.44    EPArawtowofandoblscttonsto 


(a)*  *  * 

(2)  In  the  case  of  general  permits,  EPA 
shall  have  90  days  from  the  date  of 
receipt  of  the  proposed  general  permit 
to  comment  upon,  object  to  or  make 
recommendations  with  respect  to  the 
proposed  general  permit,  and  is  not 
bound  by  any  shorter  time  limits  set  by 
the  Memorandum  of  Agreement  for 
general  conunents,  objections  or 
recommendstions. 

(2)  Within  90  days  following  receipt 
of  a  proposed  permit  to  which  he  or  she 
has  objected  under  paragraph  (b)(1)  of 
this  section,  or  in  the  case  of  general 
permits  within  90  days  after  receipt  of 
the  proposed  general  permit,  the 
Regional  Administrator  shall  set  fnth  in 
writing  and  transmit  to  the  State 
Director 
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PART  124-PROCEDURES  FOR 
DECISIONMAKING 

1.  Tlie  authority  citation  for  part  124 
is  revised  to  read  as  foUows: 

Authority:  Resource  ConaervatioD  and 
Recovery  Act.  42  U.S.C.  6901  et  seq.;  Safe 
Drinlciiig  Water  Act.  42  U.S.C  300f  et  ssq.; 
Qean  Water  Act.  33  U.S.C  1^51  et  seq.; 
Omn  Air  Act.  42  U.S.C  7401  etBeq. 

2.  Section  124.1  is  amended  by 
revising  the  first  sentence  of  paragraph 
(a)  and  paragraphs  (b)  and  (c).  by 
reiQoving  the  table  entitled  "Hearings 
Available  Under  This  Part"  following, 
paragraph  (c),  and  by  revising  the  foiirth 
sentence  of  paragraph  (d)  to  read  as 
follows: 

%  i34b1    Purpoee  and  ecope. 

(a)  This  part  contains  EPA  procedures 
for  issuing,  modifying,  revok^  and 
reissuing,  or  terminating  all  ROIA.  UIC. 
PSD  and  NPDES  "permits"  (including 
"sludge-only"  permits  issued  pursuant 
to  §  122.1(b)(2).  *  •  • 

(b)  Part  124  is  organized  into  four 
subparts.  Subpart  A  contains  general 
procedural  requirements  applicable  to 
all  permit  programs  covered  by  these 
provisions.  Subparts  B  through  D 
supplement  these  general  provisions 
with  requirements  that  apply  to  only 
one  or  more  of  the  programs.  Subpart  A 
describes  the  steps  EPA  will  follow  in 
receiving  permit  applications,  preparing 
draft  permits,  issuing  public  notices, 
inviting  pubUc  comment  and  holding 
public  hearings  on  draft  permits. 
Subpart  A  also  covers  assembling  an 
administrative  record,  responding  to 
conunents,  issuing  a  final  permit 
decision,  and  allowing  for 
administrative  appeal  of  final  permit 
decisions.  Subpart  B  contains  specific 
procedural  requirements  for  RC31A 
permits.  Subpart  C  contains  definitions 
and  specific  procedural  requirements 
for  PSD  permits.  Subpart  D  contains 
specific  procediiral  requirements  for 
NPDES  permits. 

(c)  Part  124  ofiiers  an  opportunity  for 
public  hearings  (see  §  124.12). 

(d)  *  *  *  This  part  also  allows 
consolidated  permits  to  be  subject  to  a 
single  pubUc  hearing  under  §  124.12. 


1124.2    [Amended] 

3.  Section  124.2  is  amended  by: 

a.  Removing  the  following  definitions: 
"Applicable  standards  and  limitations", 
"fConsultation  with  the  Regional 
Administrator"],  "NPDES",  and 
"Variance";  and 

b.  Removing  paragraph  (c). 


f1244   [Amandedl 

4.  Section  124.3  is  amended  by  *"^- 
adding  the  word  "and"  at  the  end  of 
paragraph  (gK3),  by  removing  "-,  and" 
and  replacing  it  with  a  period  in 
paragraph  (g)(4)  and  by  removing  , 
paragraph  (g)(5). 

1124.4  [Amandad] 

5.  Secti(Hi  124.4  is  amended  by 
removing  and  reserving  paragraph  (d) 
and  by  removing  the  phrase  "or  process 
a  PSD  permit  imder  subpart  F  as 
provided  in  paragraph  (d)  of  this     t*- 
section"  in  paragraph  (e).  ■    •'   '  • 

6.  Section  124.5  is  to  be  amended  by 
revising  paragraph  (d)  to  read  as 
follows: 

1124.5  Modiflcatlon,  revocadon  and 
I  or  tarminatkM)  of  parmHa. 


(d)  (Applicable  to  State  programs,  see 
§§123.25  (NPDES),  145.11  (UIQ.  and 
271.14  (RCRA)).  (1)  If  the  Director 
tentatively  decides  to  terminate:  A 
permit  under  §  144.40  (UIC),  a  permit 
under  §§  122.64(a)  (NPESS)  or  270.43 
(RC31A)  (for  EPA-issued  NPDES  or 
RCRA  permits,  only  at  the  request  of  the 
permittee),  or  a  permit  imder  §  122.64(b) 
(NPDES)  where  the  permittee  objects,  he 
or  she  shall  issue  a  notice  of  intent  to 
terminate.  A  notice  of  intent  to 
terminate  is  a  type  of  draft  permit  which 
follows  the  same  procedures  as  any 
draft  permit  prepared  under  §  124.6. 

(2)  For  EPA-issued  NPDES  or  RCRA 
pomits,  if  the  Director  tentatively 
decides  to  terminate  a  permit  under 

§  122.64(a)  (NPDES)  or  §  270.43  (RCRA) 
other  than  at  the  request  of  the 
permittee,  he  or  she  shall  prepare  a 
complaint  imder  40  CFR  22.13  and 
22.44.  Such  termination  of  NPDES  and 
RCRA  permits  shall  be  subject  to  the 
procedures  of  part  22  instead  of  this 
part 

(3)  In  the  case  of  EPA-issued  permits, 
a  notice  of  intent  to  terminate  or  a 
complaint  shall  not  be  issued  if  the 
Regional  Administrator  and  the 
permittee  agree  to  termination  in  the 
course  of  transferring  permit 
responsibility  to  an  approved  State 
under  §8 123.24(b)(1)  (NPDES), 
145.25(b)(1)  (UIC).  271.8(b)(6)  (RCRA), 
or  501.14(b)(1)  (sludge).  In  addition, 
termiiutian  of  an  NPDES  permit  for 
cause  pursuant  to  §  122.e4(b)  may  be 
accomplished  by  providing  written 
notice  to  the  permittee,  unless  the 
permittee  objects. 

•  ■      •       •        •        *  .      ■^•-  *   '' 

7.  Section  124.6  is  amended  by 
revising  the  third  sentence  after  the 
heading  of  paragraph  (e)  to  read  as 
follows:  ^    . 


11244    OiaRpennltai 

(e)  •  •  *  For  all  permits  issued 
pursuant  to  this  part,  an  appeal  may  be 
taken  under  $  124.19.  *  *  * 

f  124.10    [Amandedl 

8.  Section  124.10  is  amended  by 
removing  the  words  ",  subpart  E  or  ' 
subpart  F"  in  paragraphs  (a)(l)(iii)  and 
(d)(2)  introductory  text 


1124.12    [An 

9.  Section  124.12(e)  is  removed. 

1124.14  [Amended] 

10.  Section  124.14(d)  is  removed  and 
reserved. 

11.  Section  124.15  is  amended  by 
revising  the  third  sentence  of  paragraph 
(a)  and  by  revising  paragraph  (b)(2)  to 
read  as  follows: 

1124.15  laauanoa  and  effacttva  deli  Of 


(a)  *  *  *  This  notice  shall  include 
reference  to  the  procedures  for 
appealing  a  decision  on  a  RCRA,  UIC, 

PSD,  or  NPDES  permit  under  §  124.19. 

•  •  • 

(b)*  •  ' 

(2)  Review  is  requested  on  the  permit 
under  §  124.19;  or 

*  •        •        •        *    ' 

12.  Section  124.16  is  amended  by 
revising  paragraph  (a)  to  read  as  follows: 

§124.16    Staya  of  contaatad  parmlt 
oondMona. 

(a)  Stays.  (1)  If  a  request  for  review  of 
a  RCRA.  UIC,  or  NPDES  permit  under 
§  124.19  is  filed,  the  effect  of  the 
contested  permit  conditions  shall  be 
stayed  and  shall  not  be  subject  to 
jucUcial  review  pending  final  agency 
action.  Uncontested  permit  conditions 
shall  be  stayed  only  until  the  date 
specified  in  paragraph  (a)(2)(i)  of  this 
section.  (No  stay  of  a  PSD  permit  is 
available  imder  this  section.)  If  the 
permit  involves  a  new  facility  or  new 
injection  well,  new  source,  new 
discharger  or  a  recommencing 
discharger,  the  applicant  shall  be 
without  a  permit  for  the  proposed  new 
fecility,  injection  well,  source  or 
discharger  pending  final  agency  action. 
See  also  §  124^60. 

(2)(i)  Uncontested  conditions  which 
are  not  severable  from  those  contested 
shall  be  stayed  together  with  the 
contested  conditions.  The  Regional 
Administrator  shall  identify  the  stayed 
provisions  of  permits  for  existing 
facilities,  injection  wells,  and  sources. 
All  other  provisions  of  the  permit  for 
the  existing  facility,  injection  well,  or 
source  become  fully  effective  and 
enforceable  30  days  after  the  date  of  the 


Fedaral  Rflgiater  /  Vol.  61,  No.  239  /  Wednesday,  Deoemb«r  11,  1996  /  Proposed  Rules       65295 


notification  required  in  paragraph 
(a)(2)(ii)  of  this  section. 

(ii)  The  Regional  Administrator  shall, 
as  soon  as  possible  after  receiving 
notification  from  the  EAB  of  the  filing 
of  a  petition  for  review,  notify  the  EAB, 
the  applicant,  and  all  other  interested 
parties  of  the  uncontested  (and 
severable)  conditions  of  the  final  permit 
that  will  become  fuUy  effective 
enforceable  obligations  of  the  permit  as 
of  the  date  specified  in  paragraph 
(a)(2)(i).  For  NPDES  pwmits  only,  the 
notice  shall  comply  with  the 
requirements  of  §  124.60(b). 


issued  by  EPA  and  agency  review 
procedures  under  this  section  are 
ejdiausted.  *  *  * 


-  f 


13.  Section  124.19  is  amended  by 
revising  the  section  heading,  revising 
the  first  sentence  of  paragraph  (a) 
introductory  text,  revising  the  first 
sentence  of  paragraph  (b),  revising 
paragraph  (d),  and  revising  the  first 
sentence  of  paragraph  (f)(1)  introductory 
text  to  read  as  follows: 

f  124.19    Appeal  Of  RCRA.  UIC,  NP0E8, 
and  PSO  Pemtita. 

(a)  Within  30  days  after  a  RCRA,  UIC, 
NPIKS,  or  PSD  final  permit  decision  (or 
a  decision  under  40  CFR  270.29  to  deny 
a  permit  for  the  active  lifis  of  a  RCRA 
hazardous  waste  management  facility  or 
unit)  has  been  issued  imder  §  124.15, 
any  person  who  filed  comments  on  that 
draft  permit  or  participated  in  the 
public  hearing  may  petition  the 
Environmental  Appeals  Board  to  review 
any  condition  of  the  permit  decision. 


(b)  The  Environmental  Appeals  Board 
may  also  decide  on  its  own  initiative  to 
review  any  condition  of  any  RCRA,  UIC, 
NPDES,  or  PSD  permit  decision  issued 
under  this  part.  •  •  • 

*  •        *        •        • 

(d)  Tlie  Regional  Administrator,  at 
any  time  prior  to  the  rendering  of  a 
decision  imder  paragraph  (c)  of  this 
section  to  grant  or  deny  review  of  a 
permit  decision,  may,  upon  notification 
to  the  Board  and  any  interested  parties, 
withdraw  the  permit  and  prepare  a  new 
draft  permit  imder  §  124.6  addressing 
the  portions  so  withdrawn.  The  new 
draft  permit  shall  proceed  through  the 
sanhe  process  of  public  comment  and 
opportimity  for  a  public  hearing  as 
would  apply  to  any  other  draft  permit 
subject  to  this  part  Any  portions  of  the 
permit  which  are  not  withdrawn  and 
which  are  not  stayed  imder  §  124.16(a) 
shall  remain  in  effect 

•  •       •       •       • 

(f)(l]  For  purposes  of  judicial  review 
under  the  appropriate  Act,  final  agency 
action  occurs  when  a  final  RCRA,  UIC, 
NPDES,  or  PSD  permit  decision  is 


14.  Section  124.21  is  revised  to  read 
as  follows: 

1124.21    Effective  data  of  part  124. 

(a)  Part  124  became  effective  for  all 
permits  except  for  RCRA  permits  on 
July  18, 1980.  Part  124  became  effective 
for  RCRA  permits  on  November  19, 
1980. 

(b)  EPA  eliminated  the  previous 
requirement  for  NPDES  permits  to 
undergo  an  evidentiary  hearing  after 
permit  issuance,  and  modified  the 
procedures  for  termination  of  NPDES 
and  RCRA  permits,  on  [date  30  days 
after  publication  of  final  rule). 

(c)(1)  For  any  NPDES  permit  decision 
for  which  a  request  for  evidentiary 
hearing  was  granted  on  or  prior  to  (date 
29  days  after  publication  of  final  rule], 
the  hearing  and  any  subsequent 
proceedings  (including  any  appeal  to 
the  Envirmunental  Appeals  Board)  shall 
proceed  pursuant  to  die  procedures  of 
this  part  as  in  effect  on  (date  29  days 
after  publication  of  final  rule]. 

(2)  For  any  NPDES  permit  decision  for 
which  a  request  for  evidentiary  hearing 
was  denied  on  at  prior  to  [date -29  days 
after  publication  of  final  rule],  but  for 
which  the  Board  has  not  yet  completed 
proceedings  under  §  124.91.  the  appeal, 
and  any  hearing  or  other  proceedings  on 
remand  if  the  Board  so  orders,  shall 
proceed  pursuant  to  the  procedures  of 
this  part  as  in  effect  on  [date  29  days 
after  publication  of  final  rule]. 

(3)  For  any  NPDES  permit  decision  for 
which  a  reque^  for  evid«itiary  hearing 
was  filed  on  or  prior  to  [date  29  days 
after  publication  of  final  rule]  but  was 
neither  granted  nor  denied  prior  to  that 
date,  the  Regional  Administrator  shall, 
no  later  than  [date  60  days  after 
publication  of  the  final  rule],  notify  the 
requester  that  the  request  for  evidentiary 
hearing  is  being  returned  without 
prejudice.  Notwithstanding  the  time 
limit  in  §  124.19(a).  the  requester  may 
file  an  appeal  with  the  Board,  in 
accordance  with  the  other  requirements 
of  §  124.19(a),  no  later  than  [date  90 
days  after  publication  of  the  final  rule]. 

(4)  A  party  to  a  proceeding  otherwise 
subject  to  paragraphs  (c)  (1)  or  (2)  of  this 
section  may,  no  later  than  [date  30  days 
after  publication  of  this  rule],  request 
that  the  evidentiary  hearing  process  be 
suspended.  The  R^onal  Administrator 
shall  inquire  of  all  other  parties  whether 
they  desire  the  evidentiary  hearing  to 
continue.  If  no  party  desires  the  hearing 
to  continue,  the  Regional  AdministratCH' 
shall  return  the  request  for  evidentiary . 


hearing  in  the  manner  specified  in 
paragraph  (c)(3)  of  this  section. 

(d)  For  any  proceeding  to  terminate  an 
NPDES  or  RCRA  permit  commenced  on 
or  prior  to  [date  29  days  after 
publication  of  the  final  rule],  the 
Regional  Administrator  shall  follow  the 
procedures  of  §  124.5(d)  as  in  effect  <m 
[date  29  days  after  publication  of  the 
final  rule],  and  any  formal  hearing  shall 
follow  the  procedures  of  subpart  £  of 
this  part  as  in  effect  on  the  same  date. 

f  124.52  ^lAmended] 

15.  Section  124.52  is  amended  by 
removing  the  words  "or  §  124.118"  in 
paragraphs  (b)  and  (c). 

I124J6    [Amended] 

16.  Section  124.55  is  amended  by 
revising  the  reference  "§  124.53(d)  (1) 
and  (2)"  in  paragraph  (a)(2)  to  read 
"§  124.53(e)"  and  by  revising  the 
reference  "§  124.S3(d)"  in  paragraph  (d) 
to  read  "§  124.53(e)". 

17.  Section  124.56  is  amended  by 
revising  (b)(1)  to  read  as  follows: 


f124J6    Fact 
NPDES  pfogranM) 


(appUcaMe  to  Stale 
8eef123.2Q. 


(b)(1)  When  the  dreft  permit  contains 
any  of  the  following  conditions,  an 
explanation  of  the  reasons  why  such 
conditions  are  applicable: 

(i)  Limitations  to  control  toxic 
pollutants  under  §  122.44(e); 

(ii)  Limitations  on  internal  waste 
streams  under  §  122.45(i); 

(iii)  Limitations  on  indicator 
pollutants  under  §  125.3(g); 

(iv)  Limitations  set  on  a  case-by-case 
basis  under  §  125.3  (c)(2)  or  (c)(3),  or 
punuant  to  Section  405(d)(4)  of  the 
CWA;  or 

(v)  Limitations  to  meet  the  criteria  for 
permit  issuance  under  §  122.4(i). 


i124J7    (An 

18.  Section  124-57  is  amended  by 
removing  and  reserving  paragraph  (b) 
and  by  removing  paragraph  (c). 

19.  Section  124.60  is  revised  to  read 
as  follows: 

fl24.M   laauance  and  effective  dato  and 
stays  of  NPDES  permNa. 

In  addition  to  the  requirements  of 
§§  124.15, 124.16,  and  124.19,  the 
following  provisions  apply  to  NPI£S 
permits: 

(a)  Notwithstanding  the  provisions  of 
§  124.16(aKl).  if.  for  any  ofEshore  or 
coastal  mobile  exploratory  drilling  rig  at 
coastal  mobile  developmental  drilling 
rig  which  has  never  received  a  final 
effective  permit  to  discharge  at  a  "site," 
but  which  is  not  a  "new  discharger"  or 
a  "new  source,"  the  Regional 
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Administrator  finds  that  compliance 
with  certain  permit  conditions  may  be 
necessary  to  avoid  irreparable 
environmental  harm  during  the 
administrative  review,  he  or  she  may 
specify  in  the  statement  of  basis  or  hcX 
sheet  that  those  conditions,  even  if 
contested,  shall  remain  enforceable 
obligations  of  the  discharger  during 
administrative  review. 

(b)(1)  As  provided  in  §  124.16(a),  if  an 
appeal  of  an  initial  permit  dedsioa  is 
filed  imder  §  124.19,  the  force  and  efEsct 
of  the  contested  conditions  of  the  final 
pomit  shall  be  stayed  until  final  agency 
action  under  §  124.19(f).  The  Regional 
Administrate  shall  notify,  in 
accordance  with  §  124.16(a)(2)(ii),  the 
discharger  and  all  interested  parties  of 
the  uncontested  conditions  of  the  final 
permit  that  are  enforceable  obligations 
of  the  discharger. 

(2)  When  emuent  limitations  are 
contested,  but  the  underlying  control 
technology  is  not,  the  notice  shall 
idoitify  the  installation  of  the 
technology  in  accordance  with  the 

.permit  oMnpliance  schedules  (if 
uncontested)  as  an  uncontested, 
enforceable  obligation  of  the  permit. 

(3)  When  a  combination  of 
technologies  is  contested,  but  a  portion 
of  the  combination  is  not  contested,  that 
portion  shall  be  identified  as 
imcontested  if  compatible  with  the 
combination  of  technologies  proposed 
by  the  requester. 

(4)  Uncontested  conditions,  if 
inseverable  from  a  contested  condition, 
shall  be  considered  contested. 

(5)  Uncontested  conditions  shall 
become  enforceable  30  days  after  the 
date  of  notice  under  paragraph  (b)(1)  of 
this  section. 

(6)  Uncontested  conditions  shall 
include: 

(i)  Preliminary  design  and  engineering 
studies  or  other  requirements  necessary 
to  achieve  the  final  permit  conditions 
which  do  not  entail  substantial 
expenditures; 

(ii)  Permit  conditions  which  will  have 
to  be  met  regardless  of  the  outcome  of 
the  aooeal  under  §  124.19; 

(iii  j  when  the  discharger  proposed  a 
less  stringent  level  of  treatment  than 
that  contained  in  the  final  permit,  any 
permit  conditions  appropriate  to  meet 
the  levels  proposed  by  the  discharger,  if 
the  measiues  required  to  attain  that  less 
stringent  level  of  treatment  are 
consistent  with  the  measures  required  to 
attain  the  limits  proposed  by  any  other 
party;  and 

(iv)  Construction  activities,  such  as 
segregation  of  waste  streams  or 
installation  of  equipment,  which  would 
partially  meet  the  final  permit 
conditions  and  could  also  be  used  to 


achieve  the  discharger's  proposed     ^  . 
alternative  conditions.  "      ^ 

(c)  In  addition  to  the  requirements  of 
S  124.16(c)(2),  when  an  appeal  is  filed 
imder  §  124.19  on  an  application  for  a 
renewal  of  an  existing  permit  and  upon 
written  request  from  the  applicant,  the 
Regional  Administrator  may  delete 
requirements  from  the  existing  permit 
which  unnecessarily  duplicate 
uncontested  provisions  of  the  new 
permit. 

20.  Section  124.64  is  amended  by 
revising  paragraph  (b),  paragraph  (c) 
introductOTy  text,  and  paragraph  (d)  to 
read  as  follows: 


f124.64    AppMlsof 


(b)  Variance  decisions  made  by  EPA 
may  be  appealed  imder  the  provisions 
of  §124.19. 

(c)  Stays  for  section  301(g)  variances. 
If  an  appeal  is  filed  under  §  124.19  of  a 
variance  requested  under  CWA  section 
301(g),  any  otherwise  applicable 
standards  and  limitations  under  CWA 
siection  301  shall  not  be  stayed  unless: 

(d)  Stays  for  variances  other  than 
section  301(g)  variances  are  governed  by 
§§124.16  and  124.60. 

f124.66    [Anwndwl] 

21.  Section  124.66(a)  is  amended  by 
removing  the  words  "Except  as 
provided  in  §  124.65,"  from  the  first 
sentence,  and  by  revising  the  words 
"evidentiary  or  panel  hearing  under 
subpart  E  or  F."  in  the  foiuth  sentence 
to  read  "appeal  under  §  124.19."      ,  ■ 

Subpart  E  to  Part  124  [Removed]  ' 

22.  Subpart  E  is  removed.      .....''   Jr' 

Subpart  F  to  Part  1 24  [Removed]        '«'  • 

23.  Subpart  F  is  removed.  '  "- 

Appendix  A  to  Part  124  [Removed] 

24.  Appendix  A  to  Part  124  is 
removed. 

PART  125— CRITERU  AND 
STANDARDS  FOR  THE  NATIONAL 
POLLUTANT  DISCHARQE 
ELMINATION  SYSTEM 

1.  The  authority  citation  for  part  125 
is  revised  to  reed  as  follows: 

Authoritjr:  The  Clean  Water  Act.  33  U.S.C 
12S1  et  seq.,  unless  otherwise  noted. 

2.  Section  12S.32(a)  is  revised  to  read 
as  follows: 


^ 


accordance  with  $$  122.21(m)(l)  and 
124.3. 


f  128.72    [Amended] 

3.  Section  125.72(c)  is  amended  by 
removing  the  words  "and 

§  124.73(c)(1)". 

Subpart  K  to  Part  125  [Removed  and 
Reserved] 

4.  Subpart  K  is  removed  and  reserved. 

PART  144— UNDERGROUND 
INJECTION  CONTROL  PROGRAM 

1.  The  authority  citation  for  part  144 
continues  to  read  as  follows: 

Antbortty:  Safe  Drinking  Water  Act.  42 
U.S.C  300f  et  seq.;  Resource  Cotiaervation 
and  Recovery  Act,  42  U.S.C  6901  et  seq. 


1144.82    [An 

2.  Section  144.S2(b)(2)  is  amended  by 
removing  from  the  seccmd  sentence  the 
parenthetical  phrase  "(except  as 
provided  in  §  124.86(c)  for  UIC  pertnits 
being  processed  under  subpart  E  or  F  of 
part  124)". 

PART  270— EPA  ADMINISTERED 
PfeRMTT  PROGRAMS:  THE 
HAZARDOUS  WASTE  PERMTT 
PROGRAM 

1.  llie  authority  citation  for  part  270 
continues  to  feed  as  follows: 

Aitfhoriiy:  42  U.S.C  6905, 6912. 6924. 
6925,  6927,  6939,  and  6974. 


§'12SJ2    Method  of  sppNcetion. 

(a)  A  written  request  for  a  variance 
under  this  siibpart  D  shall  be  submitted 
in  duplicate  to  the  Director  in  ^^. . 


1270.32    [Ar 

2.  Section  270.32(c)  is  amended  by 
removing  from  the  second  sentence  the 
parenthetical  phrase  "(except  as 
provided  in  §  124.86(cj  for  RCRA 
permits  being  processed  under  subpart 
E  or  F  of  part  124)". 

f27a43    [AmMided] 

3.  Section  270.43(b)  is  amended  by 
revising  the  words  "part  124"  to  read 
"part  124  or  part  22,  as  appropriate". 

PART  271— REQUIREMENTS  FOR 
AUTHORIZATION  OF  STATE 
HAZARDOUS  WASTE  PROGRAMS 

1.  The  authority  citation  for  part  271 
continues  to  read  as  follows: 

Andiority:  42  U.S.C  6905, 6912,  and  6926. 
f  271.19    [Amended] 

2.  Section  271.19(e)  introductory  text 
is  amended  by  removing  the  words  "in 
accordance  with  the  procedures  of  part 
124,  subpart  E,". 

[FR  Doc  96-30466  Filed  12-10-96;  8:45  am] 
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DEPARTMENT  OF  HOUSINQ  AND 
URBAN  DEVELOPMENT 

24CFRPart92 

(Docket  No.  FFI-41 1 1-P-01] 

nN2S01-AC30 

HOME  Investment  Partnerships 
Program— Additional  Streamlining 

agency:  0£Bce  of  the  Secretary,  HUD. 
ACTION:  Proposed  rule. 

SUIfMARY:  This  rule  proposes  to 
streamline  the  HOKffi  Program 
regulation  by:  replacing  the  hearing 
procediues  of  the  current  HOME  rule 
with  the  Department-wide  streamlined 
hearing  procedures;  removing  the 
closeout  requirements  and  instead 
providing  that  HOME  funds  will  be 
closed  out  in  accordance  with 
procedures  established  by  HUD;  and 
replacing  the  extensive  requirements  for 
the  competitive  reallocation  of  HOME 
funds  with  a  citation  to  the  selection 
factors  in  the  HOME  statute  and  a 
statement  of  the  maximum  number  of 
points  that  may  be  awarded  for  each 
fector.  In  addition,  this  rule  invites 
comment  on  establishing  a  separate 
market  interest  rate  formula  for 
rehabilitation  loans. 

DATES:  Conunent  due  date:  February  10. 
1997. 

ADDRESSES:  Interested  persons  are 
invited  to  submit  comments  regarding 
this  proposed  rule  to  the  Rules  Docket 
Clerk.  Office  of  General  Counsel,  Room 
10278,  Department  of  Housing  and 
Urban  Development,  451  Seventh  Street, 
SW.  Washington,  DC  20410. 
Commimications  should  refer  to  the 

■  above  docket  number  and  title.  A  copy 
of  each  communication  submitted  will 
be  available  for  pubUc  inspection  and 
copying  between  7:30  a.m.  and  5:30 
p.m.  weekdays  at  the  above  address. 
FAXED  comments  will  not  be  accepted. 
FOR  FURTHER  INFORMATION  CONTACT. 
Mary  Kolesar,  Director,  Program  Policy 
Division.  Office  of  Affordable  Housing 
Programs,  Room  7162,  451  Seventh 
Street  SW.,  Washington,  DC  20410, 
telephone  (202)  708-2470  (this  is  not  a 
toll-free  number).  A 

'  telecommunications  device  for  hearing- 
and  speech-impaired  persons  (TTY)  is 
available  at  1-800-677-8339  (Federal 
Information  Relay  Service). 
SUPPt.EMENTARY  INFORMATIONr  On  March 
4, 1995,  President  Clinton  issued  a 
memorandiun  to  all  Federal 
departments  and  agencies  regarding 
regulatory  reinvention.  In  response  to 
this  memorandiun,  the  Department  of 
Housing  and  Urban  Development 


conducted  a  page-by-page  review  of  its 
regulations  to  determine  which  can  be 
eliminated,  ctxisohdated.  or  otherwise 
improved.  HUD  has  determined  that  the 
regulations  for  the  HOME  Investment 
Partnerships  Program  can  be  improved 
and  streamlined  by  eliminating 
unnecessary  provisions.  -        t,- 

As  a  part  of  HUD's  regulatory 
reinvention  initiative,  this  rule  proposes 
three  streamlining  changes  to,  and  a 
change  to  the  market  rate  formula  ii^,  the 
HOME  regulation  at  24  CFR  part  92. 

For  the  first  streamlining  (mange, 
HUD  proposes  to  replace  the 
requirements  for  the  competitive 
reallocation  of  HOME  funds  in  §  92.453, 
which  largely  repeat  the  HOME  statute 
at  section  217(c)  of  the  Cransteo- 
Gonzalez  National  Affordable  Housing 
Act  (42  U.S.C.  12747(c)),  with  a  citation 
to  the  selection  criteria  in  the  statute; 
the  maximum  number  of  points  that 
may  be  awarded  for  each  category  of 
criteria  (policies,  actions,  commitmazit), 
as  is  done  in  the  ciurent  regulation;  and 
a  statement  that  such  requirements  will 
be  published  in  a  Notice  of  Funding 
Availability  (NOFA)  in  accordance  with 
the  requirements  of  the  HUD  Reform 
Act  as  funds  become  available. 

Second,  this  rule  proposes  to  remove 
the  closeout  requirements  specified  in 
§  92.507  and  instead  provide  that, 
"HOME  funds  will  be  closed  out  in 
accordance  with  procedures  established 
by  HUD." 

Third  and  last;  this  rule  would  'T-'^-^ 
replace  the  hearing  procedures  in ''"  ' '  ' 
§  92.552  of  the  current  HOME  rule  with   i 
the  Department-wide,  streamlined, 
hearing  procedures  of  24  CFR  part  26 
pubUshed  as  a  final  rule  on  September 
24, 1996  (61  FR  50208). 

The  changes  described  above  are  - 
consistent  with  the  general  reinvention 
goals  of  streamlining  the  requirements 
of  HUD's  funding  programs  and  -  ■— ^  - 
maximizing  their  administrative 
flexibility.  For  example,  removing  the 
current  rigid  and  burdensome  closeout 
requirements  permits  the  Department  to 
simplify  the  closeout  process  and 
adniinister  it  on  the  basis  of  the  reports 
and  other  monitoring  information  it 
receives.  In  addition,  every  recipient  of 
HUD  funding  and  the  Department  itself 
would  benefit  from  the  adoption  of 
uniform  hearings  procedures  that  would 
apply  to  all  HUD  programs. 

The  Department  is  considering 
making  one  additional  change  to  the 
HOME  program  besides  the  .three 
described  above.  The  HOME  rule 
currently  requires  a  participiating 
jurisdiction  (PJ)  wishing  to  claim  match 
credit  for  the  value  of  below-market 
interest  rate  loans  to  calculate  the  yield 
foregone  based  upon  the  difference 


between  the  actual  interest  rate  charged 
and  the  market  interest  rate  established 
at  §  92.220{a)(l)(iii)(B).  The  Department 
estabUshed  the  formula  for  determining 
the  market  interest  rate  for  various  types 
of  projects  based  on  assiunptions 
involving  first  mortgage  financing. 

In  the  course  of  administering  the 
program,  the  Department  has  received 
comments  asserting  that  this  method 
undervalues  the  match  contribution  of 
below-market  interest  rate  financing  for 
rehabilitation  loans.  HUD  recognizes 
that  loans  for  rehabilitation,  whether  for 
home  improvements  or  renovation  of 
rental  housing,  typically  carry  higher 
market  interest  rates  than  first  mortgage 
financing  for  comparable  projects. 
Consequently,  the  Department  is 
considering  amending 
§92.220(a)(l)(iii)(B)  to  estabUsh  a 
separate  market  interest  rate  formiUa  for 
rehabilitation  loans.  The  Department  is 
soliciting  comments  on  this  proposed 
change.  Specifically,  comment  is 
requested  on  the  formula  to  be  used  to 
establish  this  rate  and  whether  separate 
rates  for  the  type  or  teniue  of  housing 
would  be  appropriate. 

Findings  and  Certificatiolu 

Paperwork  Reduction  Act 

The  information  collection 
requirements  for  the  HOME  Investment 
Partnerships  Program  have  been 
approved  by  the  Office  of  Management 
and  Budget,  imder  section  3504(h)  of 
the  Paperwork  Reduction  Act  of  1980 
(44  U.S.C.  3501-3520),  and  assigned 
OMB  control  niunber  2501-0013.  This 
proposed  rule  does  not  contain 
additional  information  collection 
requirements. 

Unfunded  Mandates  Reform  Act 

Title  n  of  the  Unfunded  Mandates 
Reform  Act  of  1995  establishes 
requirements  for  Federal  agencies  to 
assess  the  effects  of  their  regulatory 
actions  on  State,  local,  and  tribal 
governments  and  the  private  sector. 
This  rule  does  not  impose  any  Federal 
mandates  on  any  State,  local  or  tribal 
governments  or  the  private  sector  within 
the  meaning  of  the  Unfunded  Mandates 
Reform  Act  of  1995. 

Environmental  Impact 

A  Finding  of  No  Significant  Impact 
with  respect  to  the  environment  has 
been  made  in  accordance  with  HUD 
regulations  in  24  CFR  part  50,  which 
implement  Section  102(2)(C)  of  the 
National  Environmental  Policy  Act  of 
1969,  42  U.S.C.  4332.  The  Finding  of  No 
Significant  Im;>act  is  available  for  public 
inspection  and  copying  between  7:30 
a.m.  and  5:30  p.m.  weekdays  in  the 
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OfGce  of  the  Rules  Docket  Clerk,  Room 
10276,  451  Seventh  Street,  SW. 
Washington,  D.C.  20410. 

Impact  on  Small  Entities 

The  Secretary,  in  accordance  with  the 
Regulatory  Flexibihty  Act  (5  U.S.C. 
605(b))  has  reviewed  and  approved  this 
rule,  and  in  so  doing  certifies  that  this 
r\ile  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities,  because 
jiuisdictions  that  are  statutorily  eligible 
to  receive  formula  allocations  are 
relatively  larger  cities,  counties  or 
States.  In  addition,  this  rule,  only 
proposes  to  streamline  regulations  by 
removing  unnecessary  provisions,  llie 
rule  will  have  no  adver^  or 
disproportionate  economic  impact  on 
small  businesses. 

Federalism  Impact 

The  General  Counsel  has  determined, 
as  the  Designated  Official  for  HUD 
under  section  6(a)  of  Executive  Order 
12612,  Federalism,  that  this  rule  does 
not  have  federalism  implications 
concerning  the  division  of  local.  State, 
and  federal  responsibilities.  While  the 
HOME  Program  interim  rule  was 
determined  to  be  a  rule  with  federalism 
implications  and  the  Department 
submitted  a  Federalism  Assessment 
concerning  the  interim  rule  to  OMB, 
this  proposed  rule  would  only  make 
limited  adjustments  to  the  interim  rule 
and  does  not  significantly  affect  any  of 
the  factors  considered  in  the  Federalism 
Assessment  for  the  interim  rule. 

Impact  on  the  Family 

The  General  Counsel,  as  the 
designated  official  under  Executive 
Order  12606,  The  Family,  has 
determined  that  this  rule  would  not 
have  significant  impact  on  family 
formation,  maintenance,  and  general 
well-being.  Assistance  provided  under 
this  rule  can  be  expected  to  support 


family  values,  by  helping  famiUes 
achieve  security  and  independence;  by 
enabling  them  to  live  in  decent,  safe, 
and  sanitary  housing;  and  by  giving 
them  the  means  to  live  independently  in 
mainstream  American  society.  This  rule 
would  not,  however,  affect  the 
institution  of  the  family,  which  is 
requisite  to  coverage  by  the  Order. 

The  Catalog  of  Federal  Domestic 
Assistance  Number  for  the  HOME  Program  is 
14.239. 

List  of  Subjects  in  24  CFR  Part  82 

Grant  programs — Chousing,  and 
community  development,  Manufactured 
homes.  Rent  subsidies.  Reporting  and 
recordkeeping  requirements. 

Accordingly,  part  92  of  tide  24  of  the 
Code  of  Federal  Regtilations  woidd  be 
amended  to  read  as  follows: 

PART  92— HOME  INVESTMENT 
PARTNERSHIPS  PROGRAM 

1.  The  authority  citation  for  part  92 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  3535(d)  and  12701- 
12839. 

2.  Section  92.453  is  revised  to  read  as 
follows: 

S92.453    Competitive reaHocations. 

(a)  HUD  will  invite  applications 
through  Federal  Register  publication  of 
a  Notice  of  Funding  Availability 
(NOFA),  in  accordance  with  section  102 
of  the  Department  of  Housing  and  Urban 
Development  Reform  Act  of  1989  (42 
U.S.C.  3545)  and  the  requirements  of 
sec.  217(c)  of  the  Cranston-Gonzalez 
National  Affordable  Housing  Act  (42 
U.S.C.  12747(c)),  for  HOME  funds  that 
become  available  for  competitive 
reallocation  under  §  92.451  or  §  92.452, 
or  both.  The  NOFA  will  describe  the 
application  requirements  and 
procedures,  including  the  total  funding 
available  for  the  competition  and  any 
maximum  amount  of  individual  awards. 


The  NOFA  will  also  describe  the 
selection  criteria  and  any  special  factors 
to  be  evaluated  in  awarding  points 
imder  the  selection  criteria. 

(b)  The  NOFA  vdll  include  the 
selection  criteria  at  sec.  217(c)  of  the 
Cranston-Gonzalez  National  Affordable 
Housing  Act  (42  U.S.C.  12747(c)),  with 
the  following  maximum  niunber  of 
points  awarded  for  each  category  of 
criteria: 

(1)  Commitment.  Up  to  25  points  for 
the  criteria  at  sec.  217(c)(1)  of  the 
Cranston-Gonzalez  National  Affordable 
Housing  Act  (42  U.S.C.  12747(c)(1)); 

(2)  Actions.  Up  to  50  points  for  the 
criteria  at  sec.  217(c)(2)  of  the  Cranston- 
Gonz&lez  National  Affordable  Housing 
Act  (42  U.S.C.  12747(c)(2));  and 

(3)  Policies.  Up  to  25  points  for  the 
criteria  at  sec.  217(c)(3l  of  the  Cranston- 
Gonzalez  National  Affordable  Housing 
Act  (42  U.S.C.  12747(c)(3)). 

3.  Section  92.^07  is  revised  to  read  as 
follows: 


§92.507 

HOME  funds  will  be  closed  out  in 
accordance  with  procedures  established 
by  HUD. 

4.  In  §  92.552,  paragraph  (b)  is  revised 
to  read  as  follows: 

§  92.552    Notice  and  opportunity  for 
haarlng;  sanctiona. 

(b)  Proceedings.  When  HUD  proposes 
to  take  action  pursuant  to  this  section, 
the  respondent  in  the  proceedings  will 
be  the  participating  jurisdiction  or,  at 
HUD's  option,  the  State  recipient. 
Proceedings  will  be  conducted  in 
accordance  with  24  CFR  part  26. 

Dated:  October  3 1 ,  1996. 
HoBiy  G.  CinenM, 
Secretary. 

(PR  Doc.  96-31307  Filed  12-10-96;  8:45  am] 
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DEPARTMENT  OF  AGRICULTURE 
Agricultural  Research  Service 
7CFRPart500 

r 

Conduct  on  National  Artx>retum 
Property 

AGENCY:  Agricultural  Research  Service; 
Research,  Education,  and  Economics; 
USDA. 

ACTION:  Final  rule. 

SUMMARY:  The  Agricultural  Research 
Service  (ARS)  is  revising  regiilations 
governing  conduct  on  the  U.S.  National 
Arboretum  property.  This  action  is 
being"  taken  because  a  review  of  the 
regulations  identified  certain  words  in 
the  current  regulations  that  are  out  of 
date.  Other  minor  changes,  corrections 
and  deletions  will  be  made  to  clarify  the 
regulations. 

EFFECTIVE  DATE:  December  11.  1996. 
FOR  FURTHER  INFORMATION  CONTACT: 
Area  Administrative  Officer,  Beltsville 
Area,  ARS,  Building  003,  Room  203, 
Beltsville,  Md.  20705;  (301)  504-6392. 

SUPP(.EMENTARY  INFORMATION:  A  review 
of  this  regulation  was  done  In  response 
to  the  President's  Regulatory'Review 
Initiative.  As  a  result,  certain  words 
describing  the  property  and  personnel 
contained  in  the  current  regulations 
were  identified  as  obsolete.  The 
amendments  change  these  otwolete 
descriptions  and  make  other  minor 
revisions  and  deletions  to  the  ctirrent 
regulations.  Pursuant  to  5  U.S.C  553(b) 
it  has  been  determined  that  notice  and 
pubhc  comment  procediues  are 
unnecessary  because  the  changes  being 
made  are  minor  changes  to  obsolete 
words  and  will  not  substantively  alter 
the  regulation.  Further,  since  this  rule 
involves  minor  revision  to  existing 
regulations  it  is  not  a  "major  rule"  and 
is  exempt  from  the  provisions  of 
Executive  Order  12291.  The 
amendments  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  imder  the 
criteria  of  the  Regulatory  Flexibility  Act, 
5  U.S.C.  601  et  seq.  This  rule  has  been 
determined  to  be  not  significant  for  the 
purposes  of  Executive  Order  12866  and 
therefore  has  not  been  reviewed  by  the 
Office  of  Management  and  Budget.  This 
rule  is  exempt  from  the  requirements  of 
the  National  Environmental  Policy  Act, 
as  amended  (42  U.S.C.  4321  et  seq.)  and 
the  requirements  of  the  Paperwork 
Reduction  Act  (44  U.S.C.  Ch.  35). 
Among  other  minw  changes,  the 
amendment  changes  the  phrase 
"National  Arboretiun"  to  "U.S.  National 
Arboretum  (USNA)";  and  the  word 


"guard"  or  "watchman"  is  replaced 
with  the  phrase  "Security  St^'; 

List  of  Subjects  in  7  CFR  Part  500  "^r  > 

Agricultural  Research  Service,  Federal 
buildings  and  facilities.  National 
Arboretum. 

For  the  reasons  set  out  in  the 
preamble,  7  CFR  Part  500  is  amended  as 
set  forth  below. 

PART  50O-CONDUCT  ON  U.S. 
NATIONAL  ARBORETUM  PROPERTY 

1.  The  heading  for  Part  500  is  revised 
as  set  forth  above. 

2.  The  authority  citation  for  Part  500 
is  revised  to  read  as  follows:    ~^:.-"  v' 

Authority:  Sees.  2,  4,  62  Stat.  281;  sec.  103. 
63  Stat.  380;  sec.  205(d),  63  Stat.  389;  40 
U.S.C  318a,  318c,  486(d),  753.  34  FR  6406; 
34  FR  7389. 

3.  Section  500.1  is  revised  to  read  19 
follows:  *  \v  ' 

fSOai    QecMral.  '       ^[  * ,-. 

The  rules  and  regulations  in  this  part 
apply  to  the  buildings  and  groiwds  of 
the  U.S.  National  Arboretum, 
Washington,  D.C.,  and  to  all  persons 
entering  in  or  on  such  property.  The 
Administrator,  General  Services 
Administration,  has  delegated  to  the 
Secretary  of  Agricultiue,  with  authority 
to  redelegate,  the  authority  to  make  all 
the  needful  rules  and  regulations  for  the 
protection  of  the  buildings  and  grounds 
of  the  U.S.  National  Arboretum  (34  FR 
6406).  The  Secretary  of  Agriculture  has 
in  turn  delegated  such  authority  to  the 
Administrator,  Agricultural  Research 
Service  (34  FR  7389).  The  rules  and 
regulations  in  this  part  are  issued 
pursuant  to  such  delegations.  •  V. 

4.  Section  500.2  is  revised  to  read  as 
foUows: 

-  *  '  ».    •* 
150012    Recording  presence.  ".'.    < 

'      -     ^ 

Admission  to  the  U.S.  National    ■  "  -^ 
Arboretum  during  periods  when  it  is 
closed  to  the  public  will  be  Umited  to 
authorized  individuals  who  may  be 
reqtiired  to  sign  the  register  and/or 
display  identification  documents  when 
requested  by  the  Security  Staff,  or  other 
authorized  individuals. 

5.  Section  500.4  is  revised  to  read  as 
follows:  .        ^  .      - 

S  500.4    Conformity  with  signs  and 
emergency  directions. 

Persons  in  tmd  on  property  of  the  U.S. 
National  Arboretum  shall  comply  with 
official  signs  of  prohibitory  or  director 
nature  and  with  the  directions  of  -^  ^    ' 
authorized  individuals.  ^ 

6.  Section  500.6  is  revised  to  read  as 
follows: .  ■       -  ' 


}  500.6    QamtMng. 

Participating  in  games  for  money  or 
w  other  personal  property,  or  the 
operation  of  gambling  devices,  the 
conduct  of  a  lottery  or  pool,  or  the 
selUng  Or  purchasing  of  numbers  tickets, 
in  or  on  U.S.  National  Arboretum 
property,  is^irohibited. 

7.  Section  500.7  is  revised  to  read  as 
follows: 

f  500.7    Intoxicating  beverages  and 
narcotics. 

Entering  U.S.  National  Arboretiun 
property  or  the  operation  of  a  motor 
vehicle  thereon,  by  a  person  under  the 
influence  of  intoxicating  beverages  or 
narcotic  drug,  or  the  consumption  of 
such  beverages  or  the  use  of  such  drug 
in  or  on  U.S.  National  Arboretum 
property,  is  prohibited. 

8.  Section  500.8  is  revised  to  read  as 
follows: 

f  500.8    Soliciting,  vending,  debt  collection, 
and  distribution  of  handbills. 

The  soliciting  of  contributions, 
display  or  distribution  of  commercial 
advertising  and  the  collection  of  private 
debts,  is  prohibited.  This  section  does 
not  apply  to  national  or  local  drives  for 
funds  for  welfare,  health,  and  other 
purposes  sponsored  or  approved  by  the 
Agricultural  Research  Service, 
concessions,  or  personal  notices  posted 
by  employees  on  authorized  bulletin 
boards.  Distribution  of  material  such  as 
pamphlets,  handbills,  and  flyers  is 
prohibited  without  prior  approval  of  the 
Director,  U.S.  National  Arboretum. 

9.  Section  500.9  is  revised  to  read  as 
follows: 

f  500.9    Photographs  for  news,  advertising, 
or  commercial  purposes. 

Photographs  for  news  purposes  may 
be  taken  at  the  U.S.  National  Arboretiun 
without  prior  permission.  Photographs 
for  advertising  and  commercial 
purposes  may  be  taken,  but  only  with 
the  prior  approval  of  the  Director,  U.S. 
National  y^^oretum  and  fees  may  be 
charged. 

10.  Section  500.10  is  revised  to  read 
as  follows: 

f50aiO    Pets. 

Pets,  except  assistance  trained 
animals,  brought  upon  U.S.  National 
Arboretum  property  must  be  kept  on 
leash  and  have  proper  vaccinations.  The 
abandonment  of  unwanted  animals  op 
USNA  grounds  is  prohibited. 

11.  Section  500.11  is  revised  to  read 
as  follows: 

f  SOai  1    Veh^lar  and  pedestrian  traffic. 

(a)  Drivers  of  all  vehicles  in  or  on  U.S. 
National  Arboretum  property  shall  drive 
in  a  careful  and  safe  maimer  at  all  times 
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and  shall  comply  with  the  signals  and 
directions  of  the  Security  Staff  and  all 
posted  traffic  signs; 

(b)  The  blocking  of  entrances, 
driveways,  walks,  loading  platforms,  or 
fire  hydrants  in  or  on  U^.  National 
Arboretimi  property  is  prohibited; 

(c)  Except  in  emergencies,  parking  in 
or  on  U.S.  National  Arboretum  property 
in  other  than  designated  areas  is  not 
allowed  without  a  permit.  Parking 
without  authority,  parking  in 
unauthorized  locations  or  in  locations 
reserved  for  other  persons,  or  omtrary 
to  the  direction  of  posted  signs  is 
prohibited.  This  section  may  be 
supplemented  from  time  to  time,  by  the 
issuance  and  posting  of  specific  traffic 


directives  as  may  be  required,  and  when 
so  issued  and  posted  such  directives 
shall  have  the  same  force  and  effect  as 
if  incorporated  in  this  part. 

12.  Section  500.12  is  revised  to  read 
ais  follows: 

.f50ai2    Weapons  and  explosivea. 

No  person  while  in  or  on  U.S. 
National  Arboretum  property  shall  carry 
firearms,  other  dangerous  or  deadly 
weapons,  or  explosives,  either  openly  or 
concealed,  except  for  official  purposes. 

13.  Section  500.13  is  revised  to  read 
as  follows: 

$500.13    Nondiscrimination. 

There  shall  be  no  discrimination  by 
segregation  or  otherwise  against  any 


person  or  persons  becaiise  of  race, 
religion,  color,  age,  sex,  disabihty  or 
national  origin,  in  furnishing,  or  by 
refusing  to  furnish  to  such  person  or 
persons  the  use  of  any  facility  of  a 
public  nature,  including  all  services, 
privileges,  accommodations,  and 
activities  provided  thereby  on  U.S. 
National  Arboretimi  property. 

Done  at  Washington,  DC.  this  29th  day  of 
November,  1996. 
Edward  B.  Knipling, 

Acting  Administrator,  Agricultural  Research 
Service. 

[FR  Doc.  96-31073  Filed  12-10-96;  8:45  am] 
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Part  V 

Department  of  Defense 

General  Services 
Administration 

National  Aeronautics  and 

Space  Administration 

. ^' 

48  CFR  Parts  15,  42,  46,  47  and  52 
Federal  Acquisition  Regulation;  Changes 
in  Contract  Adntinistration  and  Audit 
Cognizance;  Proposed  Rule 


( 
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DEPARTMEHT  OF  DEFENSE 

GENERAL  SERVICES 
AOMNISTRATION  -^ 

NATIONAL  AERONAUTICS  AND 
SPACE  ADMMiSTRATION 

48  CFR  Pans  IS,  42. 4«,  47  and  82 
(FAR  C«M  95-02?| 
mNM00-AH27 

Federal  Acqulallfon  Ragulatfon; 
Changes  in  Contract  Administation 
and  AudK  Cognizance 

AGBICIE8:  Department  of  Defense  (DOD), 
General  Services  Administration  (GSA), 
and  National  Aeronautics  and  Space 
Administration  (NASA). 
ACTION:  Proposed  rulek 

SUMMARY:  The  Qvilian  Agency 
Acquisition  Council  and  the  Defense 
Acquisition  Regulations  Council  are 
proposing  to  amend  the  Federal 
Acquisition  Regulation  (FAR)  to  add 
policies  and  procedures  for  assigning 
and  performing  contract  audit  services 
and  to  clarify  the  policy  for  assigning  or 
delegating  responsibility  for  establishing 
forward  pricing  and  billing  rates,  and 
final  indirect  cost  rates.  This  regulatory 
action  was  not  subject  to  OfBce  of 
Management  and  Budget  review  imder 
Executive  Order  12866,  dated 
September  30. 1993.  Tbis  is  not  a  majw 
rule  under  5  U.S.C.  804. 
DATES:  Conunents  should  be  submitted 
on  or  before  February  10, 1997  to  be 
considered  in  the  formulation  of  a  final 
rule. 

ADDRESSES:  Interested  parties  should 
submit  written  conunents  to:  General  - 
Services  Administration,  FAR 
Secretariat  (MVRS),  18th  k  F  Streets, 
NW,  Room  4037 ,  Washington.  DC 
20405. 

E-mail  comments  submitted  over 
Internet  should  be  addressed  to:  95- 
022dwww.amet.gov. 

Please  cite  FAR  case  95-022  in  all 
correspondence  related  to  this  case. 
FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Linda  Klein  at  (202)  501-3775  in 
refnence  to  this  FAR  case.  For  general 
infcvmation,  contact  the  FAR 
Secretariat.  Room  4037,  GS  Building. 
Washington,  DC  20405  (202)  501-4755. 
Please  cite  FAR  case  95-022. 

SUPPLEMENTARY  INFORMATION: 

A.  Background 

In  February  1994.  the  Office  of 
Federal  Procurement  PoUcy  formed  a 
Contract  Audit  Committee.  The 
committee  was  divided  into 


subcommittees.  This  case  implements 
recommendations  of  Subcommittee  One 
to  address  civilian  agencies'  contract 
administration  and  audit  practices.  The 
rule  amends  FAR  Parts  15.  42. 46. 47 
and  52  to  add  policies  and  procedures  . 
for  assigning  and  performing  contract 
audit  services  and  to  clarify  the  pohcy 
for  assigning  c»'  delegating  responsibility 
for  establishing  for^^rd  pricing  and 
billing  rates,  and  final  indirect  cost    . 
rates.  .^.' 


B.  Regulatory  Flexibility  Act 


■ti^'-i- 


This  proposed  rule  is  not  expected  to 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities 
within  the  meaning  of  the  Regulatory 
Flexibility  Act,  5  U.S.C.  601.  et  seq., 
because  the  proposed  rule  affects  /k  ' 
primarily  internal  Government 
opwating  procedures.  An  Initial  >  .>^.''' 
Regulatory  Flexibility  Analysis  bsB^]  • 
therefore,  not  been  perfonned:  '  *' 

Comments  from  small  entities 
concerning  the  affected  FAR  parts  will  \ 
be  considered  in  accordance  with  5 
U.S.C  610  of  the  Act.  Such  comments 
must  be  submitted  separately  and 
should  dte  5  U.S.C.  601.  et  seq.  (FAR 
case  95-022).  in  correspondence.    .-  r 

C  Paperwork  Redaction  Act 

The  Paperwork  Reduction  Act  does 
not  apply  because  the  proposed  changes 
to  the  FAR  do  not  impose  recordkeeping 
or  information  collection  requirements, 
or  collections  of  information  fixun 
ofiiarore.  contractors,  or  members  of  the 
,pubUc  whidi  require  the  approval  of  the 
Office  of  Management  and  Budget  under 
44  U.S.C.  3501.  ef  seq. 

List  crfSulqects  in  48  CFR  Parts  15, 42, 
46. 47  and  52 

Government  iHtxnirement  .  "^  _C  sji 
Dtted:  Dscember  4. 1996.       ■;''      t'  1"^ 

Edward  C  Loeb, 

Director,  Federal  Acquisition  Policy  Division. 

Therefore,  it  is  proposed  that  48  CFR 
Parts  15, 42.  46. 47  and  52  be  amended 
as  set  forth  below: 

1.  The  authority  citation  for  48  CFR 
Parts  15.^.42.  46. 47  and  52  continues  to 
read  as  follows:  '^-^  -rr--.  -    *  - 

Aidfaority:  40  U.S.C  486(c);  lOU.S^l'.'K 

chapter  137;  and  42  U.SC  2473(c).         '^'^^■ 


PART  15-CONTRACTINQftV  -;-:. 
NEQOTUTION  "^^^^ 


•TTO 


IBiSOS    Fofwaitf  prtdng  rate  i 

(a)  *  *  *  The  cognizant  Federal  agency 
(see  42.003)  shall  determine  whether  an 
FPRA  will  be  established. 


2.  Section  15.809  is  amended  by 
revising  the  section  heading  and  the  last 
sentence  in  paragraph  (a)  to  read  as 
follows: 


PART  42— CONTRACT 
ADMMISTRATION  AND  AUDfT 
SERVICES 

3.  Part  42  heading  is  revised  to  read 
as  shown  above. 

4.  Section  42.000  is  revised  and 
placed  in  a  new  subpart  42.0.  which  is 
added  to  read  as  set  forth  below,  and 
subparts  42.1  and  42.2  are  revised  to 
read  as  follows:  ( 

Subpart  42.0— Qaoerai 

42.000  Scope  of  pert 

42.001  Definitions. 

42.002  Interagency  agreements. 

42.003  Cognizant  Federal  agency. 

Subpert  42.1— Contract  Audit  Services 

42.101  Contract  audit  responsibilities. 

42.102  Assignment  of  audit  services. 

42.103  Audit  services  directory. 

Subpert  42.2— Contreet  AdminlatrMon 
Sarvtoes 

42.201  Contract  administration 
responsibilities. 

42.202  Assignment  of  con  tract 
administration. 

42.203  Contract  administration  services 
directory. 

Subpart  42.0— QenersI 

42.000  Scope  of  part 

This  part  prescribes  policy  and 
procediires  for  assigning  and  performing 
contract  administration  and  contract 
audit  services.  • 

42.001  Definttlone. 

As  used  in  this  part — 

Cognizant  audit  agency  means  the 
agency  responsible  for  performing  all 
required  contract  audit  services  at  a 
business  unit  (as  defined  in  31.001). 

Cognizant  Federal  agency  means  the 
Federal  agency  that  on  behalf  of  all 
Federal  agencies  is  responsible  for 
.  estt^lishing  final  indirect  cost  rates  and 
forward  pricing  rates,  if  applicable,  and 
administering  cost  accoimting  standards 
for  all  contracts  in  a  business  unit 

42.002  Interagency  agreements. 

(a)  Agencies  shall  avoid  duplicate 
audits,  reviews,  inspecticms,  and 
examinations  of  contractors  or 
subcontractors,  by  more  than  one 
agency,  through  the  use  of  interagency 
agreements  (see  OFPP  Policy  Letter  78- 
4,  Field  Contract  Support  Cross- 
Servicing  Program). 


'.t 


lAM 
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(b)  Sub)ect  to  the  fiscal  regulations  of 
the  agencies,  the  requesting  agency  may 
reimbiu'se  the  servicing  agency  for 
rendered  services  in  accordance  with 
the  Economy  Act  of  1^32  (31  U.S.C. 
1535).  The  hourly  rate  established  under 
the  interagency  agreement  between  the 
Department  of  Defense  and  the  National 
Aeronautics  and  Space  Administration 
may  be  used  by  other  agencies  to 
reimburse  the  Defense  Contract  Audit 
Agency  for  audit  services. 

(c)  When  an  interagency  agreement  is 
established,  the  agencies  are  encouraged 
to  consider  establishing  procedures  for 
the  resolution  of  issues  that  may  arise 
under  the  agreement. 

42.003   Cognizant  FMianI  ag«nqf. 

(a)  Normally,  when  a  contractor  has 
contracts  with  more  than  one  agency, 
the  agency  with  the  largest  dollar 
amount  of  negotiated  contracts  should 
be  the  cognizant  Federal  agency. 

(b)  Once  a  Federal  agency  assumes 
cognizance  for  a  contractor,  it  shall 
remain  cognizant  for  at  least  three  years 
to  ensure  continuity  and  ease  of 
administration.  If.  at  the  end  of  the  three 
years,  another  agency  has  the  largest 
dollar  amoimt  of  negotiated  contracts, 
.the  two  agencies  shall  coordinate  and 
determine  which  will  assume 
cognizance. 

Subpart  42.1 -Contract  Audit  Services 

42.101  Contract  audit  responsibilities. 

(a)  The  auditor  is  responsible  for 
submitting  information  and  advice  to 
the  requesting  activity  based  on  the 
auditor's  analysis  of  the  contractor's 
financial  and  accounting  records  or 
other  related  data  as  to  Uie  acceptability 
of  the  contractor's  incurred  and 
estimated  costs,  a$  well  as  for  reviewing 
the  financial  and  accounting  aspects  of 
the  contractor's  cost  control  systems. 
The  auditor  is  also  responsible  for 
performing  analyses  and  reviews  which 
require  access  to  the  contractor's 
financial  and  accounting  records 
supporting  proposed  and  inciured  costs. 

(b)  The  Defense  Contract  Audit 
Agency  (DCAAj  is  designated  as  the 
Government  cognizant  audit  agency  for 
"for-profit"  organizations  and  those 
"not-for-profit"  organizations  identified 
in  Attachment  C  to  OMB  Circular  A- 
122,  Cost  Principles  for  Nonprofit 
Organizations. 

42.102  Assignment  of  audit  servicaa. 

(a)  As  provided  in  agency  procedures 
or  interagency  agreement,  contracting 
officers  may  request  audit  services 
directly  from  the  cognizant  audit  agency 
dted  in  the  Directory  of  Federal 
Contract  Audit  Offices.  The  audit 


request  should  include  a  susp>ense  date 
and  identify  any  information  needed  by 
the  contracting  officer. 

(b)  The  cognizant  audit  agency  may 
decline  requests  for  services  in 
accordance  with  interagency  agreements 
on  a  case-by-case  basis  if  resources  of 
the  audit  agency  are  inadequate  to 
accomplish  the  tasks. 

42.103    AudKsarvtcM  directory. 

(a)  DCAA  maintains  and  distributes 
the  Directory  of  Federal  Contract  Audit 
Offices.  The  directory  identifies 
cognizant  audit  offices  and  the 
contractors  over  which  they  have 
cognizance.  Changes  to  audit 
cognizance  are  to  be  provided  to  DCAA 
for  updating  the  directory. 

(b)  Agencies  may  obtain  a  copy  of  the 
directory  or  obtain  information 
concerning  cognizant  audit  offices  by 
contacting  the  Defense  Contract  Au(^t  • 
Agency,  ATTN:  CMO,  Publications 
Officer,  8725  John  J.  Kingman  Road, 
Suite  2135,  Fort  Belvoir,  Virginia 
2206(>-€219. 

SubfMTt  42.2— Contract  Administration 
Services 

42.201  Contract  administration 
responsibilities. 

(a)  For  each  contract  assigned  for 
administration,  the  contract 
administration  office  (CAO)  (see 
definition  at  2.101)  shall 

(1)  Perform  the  functions  listed  in 
42.302(a)  to  the  extent  that  they  apply 
to  the  contract,  except  for  the  fiinctions 
specifically  withheld; 

(2)  Perform  the  functions  listed  in 
42.302(b)  only  when  and  to  the  extent 
specifically  authorized  by  the 
contracting  officer;  and 

(3)  Request  supporting  contract 
administration  imder  42.202(e),  and  (f) 
when  it  is  required. 

(b)  The  Defense  Logistics  Agency, 
Defense  Contract  Management 
Command  (DCMC),  Fort  Belvoir. 
Virginia,  and  certain  civilian  agencies 
offer  a  wide  variety  of  contract 
administration  and  support  services  to 
other  agencies. 

42.202  Assignment  of  contract 
administration. 

(a)  Delegating  functions:  As  provided 
in  agency  procedures,  contracting 
officers  may  delegate  contract 
administration  or  specialized  support 
services  either  through  interagency 
agreements,  or  by  direct  request  to  the 
cognizant  CAO  listed  in  the  Federal 
Directory  of  Contract  Administration 
Services  Components.  The  del^ation 
should  include 

(1)  The  name  and  address  of  the  CAO 
designated  to  perform  the 


administraticHi  (this  information  is  also 
to  be  entered  in  the  contract); 

(2)  Any  special  instructions, 
including  any  specific  authorization  to 
perform  functions  Usted  in  42.302(b); 

(3)  A  copy  of  the  contract  to  be 
administered;  copies  of  all  contracting 
agency  regulations  or  directives  that 
are — 

(i)  Incorporated  into  the  contract  by 
reference,  or 

(ii)  Otherwise  necessary  to  administer 
the  contract,  unless  copies  have  been 
provided  previously. 

(b)  Special  instructions.  The 
contracting  officer  shall  also  advise  the 
CAO  and  the  contractor  (and  other 
activities  as  appropriate)  of  any 
functions  witnheld  or  additional 
functions  delegated  in  the  sp>ecial 
instructions  under  paragraph  (a)(2)  of 
this  section. 

(c)  Delegating  additional  functions. 
For  individual  contracts  or  groups  of 
contracts,  the  contracting  office  may 
delegate  to  the  CAO  functions  not  listed 
in  42.302;  provided  that— 

(1)  Prior  coordination  with  the  CAO 
ensvires  the  availability  of  required 
resources; 

(2)  In  the  case  of  authority  to  issue 
orders  under  provisioning  procedures  in 
existing  contracts  and  under  basic 
ordering  agreements  for  items  and 
services  identified  in  the  schedule,  the 
head  of  the  contracting  activity  or 
designee  approves  the  delegation;  and 

(3)  The  aelegation  does  not  require 
the  CAO  to  undertake  new  or  follow-on 
acquisitions. 

(d)  Rescinding  functions.  The 
contracting  officer  of  the  requesting 
agency  may  rescind  or  recall  a  contract 
or  contract  administration  function 
delegated  to  another  agency  for 
administration,  except  for  cost 
accounting  standards,  and  negotiation  of 
forward  pricing  rates  and  indirect  cost 
rates  (see  42.003). 

(e)  Secondary  delegations  of  contract 
administration.  (1)  A  CAO  delegated 
administration  of  a  contract  under 
42.202(a)  or  (c),  or  a  contracting  office 
retaining  administration,  may  request 
supporting  contract  administration  from 
the  CAO  cognizant  of  the  contractor 
location  where  performance  of  specific 
contract  administration  functions  is 
required.  The  request  shall — 

(i)  Be  in  writii^; 

(ii)  Clearly  state  the  specific  functions 
to  be  performed;  and 

(iii)  Be  accompanied  by  a  copy  of 
pertinent  contractual  and  other 
necessary  doaunents. 

(2)  The  prime  contractor  is 
responsible  for  managing  its 
subcontracts.  The  CAO's  review  of 
subcontracts  is  normally  limited  to 


9- 
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evaluating  the  prime  contractor's 
management  of  them  (see  part  44). 
Therefore,  supporting  contract 
administration  shall  not  be  used  for 
subcontracts  unless — 

(i)  The  Government  would  otherwise 
incur  imdue  cost; 

(ii)  Successful  completicm  of  the 
prime  contract  is  threatened;  or 

(iii)  It  it  authorized  xmder  paragraph 
(f)  of  this  section  or  elsewhere  in  this 
part. 

(f)  Special  tumillajice.  For  major 
system  acqiiisitions  (see  part  34),  the 
contracting  officer  may  designate  certain 
high  risk  or  critical  subsystems  or 
components  for  special  surveillance  in 
addition  to  requesting  supporting 
contract  administration.  This 
surveillance  shall  be  conducted  in  a 
manner  consistent  with  the  policy  of 
calling  upon  the  cognizant  CAO  to 
perform  contract  administration 
functions  at  a  contractor's  fudlity  (see 
42.002). 

(g)  Refusing  delegation  of  contract 
administration.  An  agency  may  decline 
a  request  for  contract  administration 
services  on  a  case-by-case  basis  if 
resources  of  the  agency  are  inadequate 
to  accomplish  the  tasks. 


♦?i20Q    Centrect  edntinlelf eUun 
directory. 

The  Defonse  Contract  Management 
Conunand  (DCMC)  maintains  and 
distributes  the  Federal  Directory  of 
Contract  Administration  Services 
Components.  The  Directory  lists  the 
name  and  telephone  number  of  those 
DCMC  and  civilian  agency  offices  which 
offer  contract  administration  services 
within  designated  geographic  areas  and 
at  specified  contractor  plants.  Federal 
agencies  may  obtain  a  free  copy  of  die 
Directory  on  CD-ROM  by  writing  to  HQ 
Defense  Logistics  Agency,  Attn:  DLA- 
DASC-WP.  8725  John  J.  Kingman  Road, 
Fort  Belvoir,  Virginia  22060. 

5.-7,  Section  42.301  is  revised  to  read 
as  follows: 

42.301    QeneraL 

When  a  contract  is  assigned  for 
administration  under  Subpart  42.2,  the 
contract  administration  office  (CAO) 
shall  perform  contract  administration 
functions  in  accordance  with  this  part, 
the  contract  terms  and,  unless  otherwise 
agreed  to  in  an  interagency  agreement 
(see  42.002),  the  applicable  regulations 
of  the  servicing  agency. 

8.  Section  42.302  is  am«ided  by 
revising  paragrai^  (a)  introductory 
text,  (a)(9),  (a)(ll)  introductory  text, 
(a)(ll)(iv).  (a)(13).  (a)(20).  (a)(29).  (a)(61) 
(a)(63)  and  (b)  introductory  text  to  read 
as  follows: 


42.302    Contract  admlnietratton  funcUona. 

(a)  The  following  contraqt     , 
administration  functions  are  normally 
delegated  to  a  CAO.  The  contracting 
officer  may  retain  any  of  these 
functions,  except  those  in  paragraphs  (a) 
(5),  (9),  and  (11)  that  caimot  be  retained 
by  the  awarding  agency  unless  it  is  the 
cognizant  Federal  agency  (see  42.001). 
•        •        •        •        * 

(9)  Establish  final  indirect  cost  rates 
and  billing  rates  for  those  contractors 
meeting  the  criteria  for  contracting 
officer  determination  in  subpart  42.7 
(see  42.001). 


(11)  In  connecition  with  Cost 
Accounting  Standards  (see  30.601, 
42.001,  and  48  CFR  chapter  99  (FAR 
Appendix  B)) 

•  •        •        •        •  -"      ..  *"" 
.  (iv)  Negotiate  price  adjustments'and 

execute  supplemental  agreements  under 
the  Cost  Accounting  Standards  clautes 
at  52.230-2,  52.230-3,  52.230-4, 
52.230-5,  and  52.230-6. 

•  •        •        •        • 

(13)  Make  payments  on  assigned 
contracts  when  prescribed  in  agency 
acqxiisition  regulations.  ^ 

•  •        •        »        * 

(20)  For  classified  contracis,         «, . 
administer  those  portions  of  the 
applicable  industrial  seciuity  program 
delegated  to  the  CAO  (see  subpart  4.4). 

•  •        •        •        • 

(29)  Issue  contract  modifications 
requiring  the  contractor  to  provide 
packing,  crating,  and  handling  services 
on  excess  Government  property.  When 
the  CAO  determines  it  to  be  in  the 
Government's  interests,  the  services 
may  be  secured  from  a  contractor  other 
than  the  contractor  in  possession  o{  the 
property.  ,   .,.,     .-;- 

(61)  Obtain  contractor  proposals  for 
any  contract  price  adjustments  resulting 
from  amended  shipping  instructions. 
CAOs  shall  review  all  amended 
shipping  instructions  on  a  periodic, 
consolidated  basis  to  assiue  that 
adjustments  are  timely  made.  Except 
when  the  CAO  has  settlement  authority, 
the  CAO  shall  forward  the  proposal  to 
the  contracting  officer  for  contract 
modification.  The  CAO  shall  not  delay 
shipments  pending  completion  and 
formalization  of  negotiations  of  revised 
shipping  instructions. 

(63)  Cancel  unilateral  piut:hase  orders 
when  notified  of  nonacceptance  by  the 
contractor.  The  CAO  shall  notify  the 
contracting  officer  when  the  purchase 
order  is  canceled. 


(b)  The  CAO  shall  perform  the 
following  functions  only  when  and  to 
the  extent  specifically  authorized  by  the 
contracting  office: 

*  *        •        **      • 

9.  Section  42.602  is  amended  by 
revising  paragraphs  (c)(2)  and  (d)  to  read 
as  follows: 

42.602  Aaatgnment  and  location. 

•  •        •        •        • 

(c)*  •  • 

(2)  When  the  locations  are  tmder  the 
contract  administration  cognizance  of 
more  than  one  agency,  the  agencies 
concerned  shall  agree  on  the  responsible 
agency  (normally  on  the  basis  of  the 
agency  with  the  largest  dollar  balance  of 
affected  contracts).  In  such  cases, 
agmcies  may  sometimes  also  consider 
geographic  location. 

(d)  The  directory  of  contract 
administration  components  referenced 
in  42.203  includes  a  listing  of  CACO's 
and  the  ccHitractors  for  which  they  are 
assigned  responsibifity. 

10.  Section  42.603(a)  is  revised  to 
read  as  follows: 

42.603  R«apon8tt)4lttles. 

(a)  The  CACO  shall  perform,  on  a     ' 
corporate-wide  basis,  die  contract 
administration  functions  as  designated 
by  the  responsible  agency.  Typical 
CACO  functions  include — 

(1)  The  determination  of  final  indirect 
cost  rates  for  cost-reimbursement 
contracts, 

(2)  Establishment  of  advance 
agreements  or  recommendations  on 
corporate/home  office  expense 
allocations,  and 

(3)  Admiiiistration  of  Cost  Accounting 
Standards  (CAS)  applicable  to 
corporate-level  and  corporate-directed 
accoimting  practices. .         , 

11.  Section  42.701  is  amended  by 
revising  definitions  for  "Business  unit" 
and  "Indirect  cost"  and  by  adding  in 
alphabetical  order  a  definition  for 
"Forward  pricing  rate  agreement".  TTie 
revised  and  added  text  reads  as  follows: 

42.701    DefinMona. 


Business  unit  has  the  same  meaning 
as  defined  in  31.001. 

*  '     *        •        •        • 

Forward  pricing  rate  agreement  has 
the  same  meaning  as  defined  in  15.801. 

Indirect  cost  has  the  same  meaning  as 
defined  in  31.203. 

•  •        •        •        • 

12.  Section  42.703-1  is  amended  by 
revising  paragraph  (a),  and  by  removing 
paragraph  (c)  introductory  text,  and 
revising  (c)(1)  to  read  as  follows: 
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42.703-1     PoNcy. 

(a)  A  single  agency  (see  42.705-1) 
shall  be  responsible  for  establishing 
final  indirect  cost  rates  for  each 
business  unit.  These  rates  shall  be 
binding  on  all  agencies  and  their 
contracting  offices,  unless  othenvise 
specifically  prohibited  by  statute. 

•  •        *        •        * 

(c)(1)  Final  indirect  cost  rates  shall  be 
used  for  contract  closeout  for  a  business 
unit  unless  the  quick-closeout 
procedure  in  42.708  is  used.  These  final 
rates  shall  be  binding  for  all  cost- 
reimbursement  contracts  at  the  business 
unit,  subject  to  any  specific  limitation  in 
a  contract  or  advance  agreement:  and 

•  *        •        •        * 

13.  Section  42.704  is  amended  by 
revising  paragraphs  (aj,  (b),  and  (c)  to 
read  as  follows:  * 

42.704    BMIing  rates. 

(a)  The  contracting  officer  (or 
cognizant  Federal  agency  official)  or 
auditor  responsible  imder  42.705  for 
establishing  the  final  indirect  cost  rates 
ordinarily  shall  also  be  responsible  for 
determining  the  billing  rates. 

(b)  The  contracting  officer  (or 
cognizant  Federal  agency  official)  or 
auditor  shall  establish  billing  rates  on 
the  basis  of  information  resulting  from 
recent  review,  previous  rate  audits  or 
experience,  or  similar  reliable  data  or 
experience  of  other  contracting 
activities.  In  establishing  billing  rates, 
the  contracting  officer  (or  cognizant 
Federal  agency  official)  or  auditor 
should  ensure  that  they  are  as  close  as 
possible  to  the  final  indirect  cost  rates 
anticipated  for  the  contractor's  fiscal 
period,  as  adjusted  for  any  unallowable 
costs.  When  the  contracting  officer  (or 
cognizant  Federal  agency  official)  or 
auditw  determines  that  the  dollar  value 
of  contracts  requiring  use  of  billing  rates 
does  not  warrant  submission  of  a 
detailed  billing  rate  proposal,  the  billing 
rates  may  be  established  by  making 
appropriate  adjustments  firom  the  prior 
year's  indirect  cost  experience  to 
eliminate  unallowable  and  nonrecurring 
costs  and  to  reflect  new  or  changed 
conditions. 

(c)  Once  established,  billing  rates  may 
be  prospectively  or  retroactively  revised 
by  mutual  agreement  of  the  contractiqg 
officer  (or  cognizant  Federal  agency 
official)  or  auditor  and  the  contractor  at 
either  party's  request,  to  prevent 
substantial  overpayment  or 
underpaymrait.  When  agreement  cannot 
be  reached,  the  billing  rates  may  be 
unilaterally  determined  by  the 
contracting  officer  (or  cognizant  Federal 
agency  official. 


14.  Section  42.705-1  is  amended  by 
revising  paragraphs  (a)  introductory 
text,  (a)  (1),  (3)  and  (4)  and  (b)  (1)  and 
(2)  to  read  as  follows: 

42.706-1    Contracting  officer  detannbiatlon 
procadur*. 

(a)  Applicability  and  responsibility. 
Contracting  officer  determination  shall 
be  used  for  the  following,  with  the 
indicated  cognizant  contracting  officer 
(or  cognizant  Federal  agency  official) 
responsible  for  establishing  the  final 
indirect  cost  rates: 

(1)  Business  units  of  a  multi- 
divisional  corporation  imder  the 
cognizance  of  a  corporate  administrative 
QOntracting  officer  (CACO)  (see  subpart 
42.6),  with  that  officer  responsible  for 
the  determination,  assisted,  as  required, 
by  the  administrative  contracting 
officers,  assigned  to  the  individual 
business  units.  Negotiations  may  be 
conducted  on  a  coordinated  or 
centralized  basis,  depending  upon  the 
degree  of  centralization  within  the 
contractor's  orgeuiization. 

*  •        •        *        * 

(3)  For  business  imits  not  included  in 
paragraph  (a)(1)  or  (a)(2)  of  this 
subsection,  the  contracting  officer  (or 
cognizant  Federal  agency  official)  will 
determine  whether  the  rates  will  be 
contracting  officer  or  auditor 
determined. 

(4)  Educational  institutions  (see 
42.705-3.). 

*  *         •         •         • 

(b)  Procedures.  (1)  In  accordance  with 
the  Allowable  Cost  and  Payment  clause 
at  52.216-7  or  52.216-13,  the  contractor 
shall  submit  to  the  contracting  officer 
(or  cognizant  Federal  agency  official) 
and,  if  required  by  agency  procedxues, 
to  the  cognizant  auditor  a  final  indirect 
cost  rate  proposal  reflecting  actual  cost 
experience  during  the  covered  period, 
together  with  supporting  cost  or  pricing 
data. 

(2)  The  auditor  shall  submit  to  the 
contracting  officer  an  advisory  audit 
report — 

(i)  Identifying  any  relevant  advance 
agreement  or  restrictive  terms  of  specific 
contracts,  and 

(ii)  Including  the  information  required 
by  15.805-5(e)  (1)  and  (2). 

15.  Section  42.705-2  is  amended  by 
revising  paragraphs  (a)(2)  introductory 
teft,  (a)(2)(iv),  (b)(2)  introductory  text, 
and  (b)(2)  (i).  (ii),  and  (iv)  to  read  as 
follows: 

42.70S-2   Auditor  dclsfminatlon 
procMhirs. 

(a)  *    *    • 

(2)  In  addition,  auditor  determination 
may  be  used  for  business  imits  that  are 


covered  in  42.705-l(a)  when  the 
contracting  officer  (or  cognizant  Federal 
agency  official)  and  auditor  agree  that 
the  indirect  costs  can  be  settled  with 
little  difficulty  and  any  of  the  following 
drcxmistances  apply: 

•  *        •        •        • 

(iv)  The  contracting  officer  (or 
cognizant  Federal  agency  official)  and 
auditor  agree  that  special  circumstances 
require  auditor  determination. 

(b)  Procedures.  (1)  *     *    * 

(2)  Upion  receipt  of  proposal  the 
auditor  shall — 

(i)  Audit  the  proposal  and  seek 
agreement  on  indirect  costs  with  the 
contractor; 

(ii)  Prepare  an  indirect  cost  rate 
agreement  conforming  to  the 
requirements  of  the  contracts.  The 
agreement  shall  be  signed  by  the 
contractor  and  the  auditor, 

•  •        *        •        • 

(iv)  If  agreement  with  the  contractor  is 
not  reached,  forward  the  audit  re{>ort  to 
the  contracting  officer  (or  cognizant 
Federal  agency  official)  identified  in  the 
Directory  of  Contract  Administration 
Services  Components  (see  42.203),  who 
will  then  resolve  the  disagreement;  and 


PART  46— pUAUTY  ASSURANCE 

*  16.  Section  46.103  is  amended  by 
revising  paragraph  (d)  to  read  as 
follows: 

46.103  Contracting  office  rmponsitMllties. 

***** 

(d)  When  contract  administration  is 
retained  (see  42.201),  verifying  that  the 
contractor  fulfills  the  contract  quality 
requirements;  and 

»        •        •        •        • 

17.  Section  46.104  is  amended  by 
revising  paragraph  (f)  to  read  as  follows: 

46.104  Contract  administration  office 
rasponsibiiitias. 

*        *        *        •        • 

(f)  Recommend  any  changes  necessary 
to  the  contract,  specifications, 
instructions,  or  other  requirements  that 
will  provide  more  effective  operations 
or  eliminate  unnecessary  costs  (see 
46.103(c)). 

18.  Section  46.502  is  amended  by 
revising  the  second  sentence  to  read  as 
follows: 

46.502    Responsibility  for  aecaptvtca. 

•     *     •  When  this  responsibility  is 
assigned  to  a  cognizant  contract 
administration  office  or  to  another 
agency  (see  42.202(g]),  acceptance  by 
that  office  or  agency  is  binchng  on  the 
GovemmenL 
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47J01-3    Uaingttwl 
Transporlatlofl  Systom  PTS) 

19.  Section  47.301-3  is  amended  in 
paragraph  (c)  by  removing  "42.202(d)" 
and  inserting  "42.202(a)". 

PART  52— SOUCITATION  PROVISIONS 
AND  CONTRACT  CLAUSES 

20.  Section  52.216-7  is  amended  by 
revising  the  clause  date  and  the  first 
sentence  of  paragraph  (d)(2)  to  read  as 
follows: 

82^6-7   AttoivaMe  Cost  and  Payment 

Allowable  Cost  and  Payment  (Date) 

(d)  Final  indirect  cost  rates.  (1)  *    *    *     • 
(2)  The  Contractor  shall,  within  90  days 
after  the  expiration  of  each  of  its  fiscal  years. 


Officer,  submit  to  the  cognizant  Contracting 
Officer  (or  cognizant  Federal  agency  official) 
responsible  for  negotiating  its  final  indirect 
cost  rates  and.  if  required  by  agency 
procedures,  to  the  cognizant  audit  activity 
proposed  final  indirect  cost  rates  for  th^ 
period  and  supporting  cost  data  specifying 
the  contract  and/or  subcontract  to  which  the 
rates  apply.  *    *    *  '/ 

*         *         •         »        •  •  .♦.->* ' 

..-■'•■.-       •- " 
(End  of  clause)  ■.'\,       /'...> 

* 
21.  Section  52.21&-13  is  amended  by 
revising  the  clause  date  and  paragraph 
(c)(2)  to  read  as  follows: 


52^16-13 
FacHWea. 


AMoMMi^la  Coat^nd  Payinan^— 


Allowable  Cost  and  Payment — Facilities 
(Date) 


(c)  Negotiated  indirect  costs.  (1)  *     *     * 
(2)  The  Contractor  shall,  within  90  days 
after  the  expiration  of  each  of  its  fiscal  years, 
or  by  a  later  date  approved  by  the  Contracting 
Officer,  submit  to  the  Contractiitg  Officer  (or 
cognizant  Federal  agency  official)  and  to  the 
cognizant  audit  activity  proposed  final 
indirect  £Ost  rates  for  that  period  and 
supporting  cost  and  data  specifying  the 
contract  and/or  subcontract  to  which  the 
rates  apply.  The  proposed  rates  shall  be 
based  on  the  Contractor's  actual  cost 
experience  for  the  period.  The  appropriate 
Government  representative  and  the 
Contractor  shall  establish  the  final  indirect 
cost  rates  as  promptly  as  practical  after 
receipt  of  the  Contractor's  proposal. 


or  by  a  later  date  approved  by  the  Contracting     * 


/     (End  of  clause) 

(FR  Doc.  96-31405  Filed  12-10-96;  8:45  am] 
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Department  of  the 
Treasury  

Office  of  Foreign  Assets  Control 

31  CFR  Part  575 

iraqi  Sanctions  Reguiations;  Licensing  of 
Performance  on  Certain  Contracts  With 
the  Government  of  iraq;  Finai  Ruie 


LU 


"^ 


65312  Federal  Register  /  Vol.  61.  No.  239  /  Wednesday,  December  11,  1996  /  Rules  and  Regulations 


DEPARTMENT  OF  THE  TREASURY 

Office  of  Foreign  Anets  Control 

3lCFRPart575 

Iraqi  Sanctions  Reguiationa;  Uoanaing 
of  Parfonnance  on  Certain  Contracts 
WItli  ttie  Gtovemmant  of  Iraq.. 

AO0ICV:  Office  of  Foreign  Assets 

Control,  Treasxiry. 

action:  Final  rule;  amendment 

SUMMARY:  This  final  rule  amends  the 
Iraqi  Sanctions  Regulations  to  provide  a 
statement  of  licensing  policy  regarding 
specific  licensing  of  U.S.  persons 
seeking  to  purchase  Iraqi-origin 
petroleum  and  petroleum  products  from 
Iraq.  Statements  of  licensing  policy  are 
also  provided  regarding  sales  of 
wwwnti^l  parts  and  equipmmt  for  the 
Kirkuk-Yxmiurtalik  pipeline  system, 
and  sales  of  humanitarian  goods  to  Iraq, 
pursuant  to  United  Nations  approval.  A 
general  license  is  being  added  to 
authorize  dealings  in  Iraqi-origin 
petroleum  and  petroleum  products  that 
have  been  exported  from  Iraq  with 
United  Nations  and  U.S.  Government 
approval.  The  rule  also  adds  definitions 
and  makes  technical  amendments. 
ffFECnVE  DATE:  December  10, 1996. 
FOR  FURTHER  SIFORMATION  CONTACT: 
Steven  I.  Pinter,  Chief,  Licensing 
Division,  teL:  202/622-2480,  or  William 
B.  Hoffinan,  Chief  Counsel,  teL:  202/ 
622-2410,  Office  of  Foreign  Assets 
Control,  Department  of  the  Treasury, 
Washington.  DC  20220. 
8UPPI.EMBITARV  SIFORMATXM: 

Electronic  and  Fecsiiiule  Availability 

This  doounent  is  available  as  an 
electronic  file  on  The  Federal  Bulletin 
Board  the  day  of  publication  in  the 
Federal  Register.  By  modem,  dial  202/ 
512-1387  and  type  "/GO  FAC,"  or  call 
202/512-1530  for  disk  or  paper  copies. 
This  file  is  available  for  dovvniloading 
without  charge  in  WordPerfBCt  5.1, 
ASCn,  and  Adobe  Acrobat^^  readable 
(*.PDF)  fwmats.  For  Internet  access,  the 
address  for  use  with  the  Wwld  Wide 
Web  (Home  Page).  Tehiet,  or  FTP 
protocol  is:  fedbbs.acce8s.gpo.gov.  The 
document  is  also  accessible  for 
downloading  in  ASCII  fcsmat  without 
charge  bam  Treasury's  Electronic 
Libruy  ("TEL")  in  the  "Business,  Trade 
and  Labor  Mall"  of  the  FedWorld 
bulletin  board.  By  modem,  dial  703/ 
321-3339,  and  select  the  appropriate 
self-expanding  file  in  TEL.  For  Internet 
access,  use  one  of  the  following 
protocols:  Telnet  =  fedworldgov 
(192.239.93.3);  World  Wide  Web  (Home 
Page)  s  http://www.fedworld.gov;  FTP 


=  ftp.fedworid.gov  (192.239.92.205). 
Additional  information  concerning  the 
programs  of  the  Office  of  Foreign  Assets 
Control  is  available  for  downloading 
from  the  Office's  Internet  Home  Page: 
http://www.ustreas.BOv/treasury/ 
services/fac/fachtml,  or  in  £tx  form 
through  the  Office's  24-hour  fax-on- 
demand  service:  call  202/622-0077 
using  a  fax  machine,  fax  modem,  or 
touch-tone  telephone.         k:».-t  if.  ..^      "^ 

Background 

On  April  14, 1995,  the  United  Nations 
Security  Council  (the  "UNSC")  adopted 
Resolution  986,  which  creates  a 
framework,  siibject  to  agreement  of  the 
Government  of  Iraq,  that  would  permit 
the  Government  of  Iraq  to  sell  $2  billion 
worth  of  petroleimi  and  petroleum 
products  over  a  6-month  period,  with 
all  proceeds  placed  in  a  United  Nations 
("in4")  escrow  account  for  designated 
uses.  On  May  20. 1996.  a  Memorandum 
of  Understanding  Between  the 
Secretariat  of  the  United  Nations  and 
the  Government  of  Iraq  on  the 
Implementation  of  Security  Council 
Resolution  986  (1995)  (the 
"Memorandum  of  Understanding")  was 
signed  by  representatives  of  the 
Government  of  Iraq  and  the  UN.  The 
Memorandiun  of  Understanding 
contains  agreements  preparatory  to 
implementation  of  Resolution  986.  On 
August  12, 1996,  Procedures  to  be 
Employed  by  the  Security  Council 
Committee  Established  by  Resolution 
661  (1990)  Concerning  the  Situation 
Between  baq  and  Kuwait  in  the 
Discharge  of  its  Responsibility  as 
Reqiured  by  Paragraph  12  of  Security 
Council  Resolution  986  (1995)  (the 
"Guidelines")  further  elaborated  the 
procedures  necessary  to  implement 
Resolution  986.  A  portion  of  the 
proceeds  in  the  escrow  account  wilj  be 
available  for  Iraq's  piirchase  of 
medicine,  health  supplies,  foodstuffs, 
and  materials  and  suppUes  for  essential 
civilian  needs,  to  be  specified  in  a  list 
prepared  by  Iraq  and  submitted  to  and 
approved  by  the  UN  Secretary-General. 
At  the  UN  level,  this  program  vnil  be 
administered  by  the  UNSic  Committee 
established  pursuant  to  UNSC 
Resolution  661  (the  "661  Committee"), 
which  has  established  guidelines 
concerning  procedures  for  permitted 
Iraqi  purchases  and  sales.  Within  the 
United  States,  the  Treasiiry 
E)epartment's  Office  of  Foreign  Assets 
Control  ("OF AC"),  in  consultation  with 
the  Department  of  State,  will  implement 
UNSC  Resolution  986.  No  direct 
finanrial  transactions  with  the     '  ^  ' .  <*  - 
Government  of  Iraq  are  permitted. 

New  §§  575.327  and  575.328  define 
the  terms  "Memorandiun  of    ,..■■-■ 


Understanding"  and  "Guidelines,"  and 
a  technical  amendment  is  nude  to 
8575.325  (61  FR  36628,  July  12, 1996). 

New  §  575.523  provides  a  statement  of 
licensing  poficy  for  U.S.  peraons  seddng 
to  purchase  petroleum  and  petroleum 
products  fix>m  the  Government  of  Iraq  or 
Iraq's  State  Oil  Marketing  Organization 
("SOMO")  pursuant  to  UNSC 
Resolution  986,  other  relevant  Security 
Council  resolutions,  the'Memorandvun 
of  Understanding,  and  other  guidance 
issued  by  the  661  Committee.  Issuance 
of  a  specific  Ucense  authorizes  the 
licensee  to  deal  directly  with  the  661 
Committee  or  its  designee  (the 
"overseen")  appointed  by  the  UN 
Secretary-Genisral  piusuant  to  UNSC 
Resolution  986,  other  relevant  Security 
Council  resolutions,  the  Memorandiun 
of  Understanding,  and  other  guidance 
issued  by  the  661  Committee.  The  list  of 
"nationid  oil  purchasere"  will  be 
suppUed  to  the  661  Committee. 
Licensees  whose  contracts  are  approved 
by  the  ovmseera  are  authorized  to 
perform  those  contracts  in  accordance 
with  their  terms. 

New  §§  575.524  and  575.525  provide 
statements  of  licensing  policy  for  the 
exportation  to  Iraq  of  pipeline  parts  and 
equipment  necessary  for  the  safe 
operation  of  the  Iraqi  portion  of  the 
Kirkuk-Yiunurtalik  pipeline  system, 
and  the  sale  of  humanitarian  aid  to  Iraq. 

New  §  575.526  adds  a  general  license 
fat  dealing  in.  and  importation  into  the 
United  States  of.  Iraqi-origin  petroleum 
and  petroleum  products,  the  purchase 
and  exportation  of  which  have  been 
authorized  in  accordance  with  UNSC 
Resolution  986,  other  relevant  Sectuity 
Council  resolutions,  the  Memorandum 
of  Understanding,  and  other  guidance 
issued  by  the  661  Committee. 

Finally,  8  575.522  (61  FR  36628,  July 
12, 1996)  is  amended  to  clarify  that  the 
authorization  for  executory  contracts  by 
U.S.  persons  includes  contracts  with 
third  parties  incidental  to  permissible 
executory  contracts  with  the   "'      " 
Government  of  Iraq. 

Because  the  Regulations  involve  a 
fcneign  afiain  function.  Executive  Order 
12886  and  the  provisions  of  the 
Administrative  Procedure  Act  (5  U.S.C 
553),  requiring  notice  of  proposed 
rulemaking,  opportunity  for  public 
participation,  and  delay  in  effective 
date,  are  inappUcable.  Because  no 
notice  of  proposed  rulemaking  is 
required  for  this  rule,  the  Regulatory 
Flexibility  Act  (5  U.S.C.  601-612).  does 
not  apply. 

Paperwork  RedncUai  Act 

The  Regulations  are  being  issued 
without  prior  notice  and  public 
procedure  pursuant  to  the 
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Administrative  Procedure  Act  (5  U.S.C 
553).  Pursuant  to  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C.  3507), 
the  collections  of  infonnation  contained 
in  the  Regulations  have  been  submitted 
to  and  approved  by  the  Office  of 
Management  and  Budget  ("OMB"). 
pending  public  comment,  and  have 
been  assigned  control  number  1505- 
0130.  An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  the  collection  of  information 
displays  a  valid  control  number. 

The  collections  of  information  in  this 
final  rule  are  contained  in  §§  575.523, 
575.524,  and  575.525.  This  informatioQ 
is  required  by  the  Office  of  Foreign 
Assets  Control  for  licensing  and 
administrative  purposes  and  for 
ensuring  compliance  with  the 
Regulations.  The  likely  respondents  and 
recordkeepers  are  business 
organizations. 

No  assurances  of  confidentiality  are 
given  to  persons  who  furnish 
information  to  OF  AC  unless  specifically 
indicated  in  advance.  It  is  the  policy  of 
OF  AC  to  protect  the  confidentiality  of 
information  in  appropriate  cases 
pursuant  to  the  exemptions  from 
disclosure  provided  under  the  Freedom 
of  Information  Act  (5  U.S.C.  552)  and 
the  Privacy  Act  (5  U.S.C.  552a). 

Estimated  totsd  annual  reporting  and/ 
or  recordkeeping  burden:  100  hours. 

The  estimated  annual  burden  per 
respondent/recordkeeper  varies  from  30 
minutes  to  1  1/2  hours,  depending  on 
individual  circumstances,  with  an 
estimated  average  of  1  hour. 

Estimated  number  of  respondents 
and/or  recordkeepers:  100. 

Estimated  annual  frequency  of . 
responses:  1. 

Comments  are  invited  on:  (a)  whether 
these  collections  of  information  are 
necessa^  for  the  proper  performance  of 
the  functions  of  the  agency,  including 
whether  the  information  has  practical 
utility;  (b)  the  acciu^cy  of  the  agency's 
estimate  of  the  burden  of  the  collections 
of  infonnation;  (c)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  and  (d) 
ways  to  minimize  the  burden  of  the 
collection  of  information  on 
respondents,  including  through  the  use 
of  automated  collection  techniques  or 
other  forms  of  information  technology. 

Comments  concerning  the  above 
infonnation,  the  accuracy  of  estimated 
average  annual  burden,  and  suggestions 
for  reducing  this  burden  should  be 
directed  to  the  Office  of  Management 
and  Budget,  Paperwork  Reduction 
Project^  control  number  1505-0130, 
Washington.  DC  20503,  with  a  copy  to 
the  Office  of  Foreign  Assets  Control, 


U.S.  Department  of  the  Treasury,  1500 
Pennsylvania  Ave.,  NW — Annex, 
Washington,  DC  20220.  Any  such 
comments  should  be  submitted  not  later 
than  60  days  from  publication. 
Comments  on  aspects  of  the  Regulations 
other  than  those  involving  collections  of 
information  should  not  be  sent  to  OMB. 

List  of  Snl^ects  in  31 CFR  Part  57S: 

Administrative  practice  and 
procedure.  Banks,  banking.  Blocking  of 
assets.  Exports,  Foreign  trade. 
Humanitarian  aid,  Imports,  Iraq,  Oil 
imports.  Penalties,  Petroleum, 
Petrolevun  products,  Reporting  and 
recordkeeping  requirements.  Specially 
designated  nationals,  Travel  restrictions. 

For  the  reasons  set  forth  in  the 
preamble.  31  CFR  part  575  is  amended 
as  follows: 

PART  575— IRAQI  SANCTIONS 
REQULATIONS 

1.  The  authority  citation  for  part  575 
is  revised  to  read  as  follows: 

Authority:  50  U.S.C.  1701-1706;  50  U.S.C. 
1601-1651;  22  U.S.C  287c;  Pub.  L.  101-513. 
104  Stat.  2047-55  (50  U.S.C.  1701  note);  Pub. 
L.  104-132, 110  Stat  1214, 1254  (18  U.S.C. 
2332d);  Pub.  L  101-410. 104  Stet.  890  (28 
U.S.C.  2461  note);  3  U.S.C  301;  E.O.  12722, 
55  FR  31803.  3  CFR,  1990  Comp.,  p.  294;  RO. 
12724. 55  FR  33089.  3  CFR.  1992  Comp..  p. 
317;  E.O.  12817,  57  FR  48433.  3  CFR.  1992 
Coqip.,  p.  317. 

Subpart  C— General  Oefinlllons 

2.  Section  575.325  is  revised  to  read 
as  foUovra: 

f  575.325    966  Eaerow  Account;  Unitad 
Natlone  Iraq  Account 

The  term  986  Escrow  Account  or 
United  Nations  Iraq  Account  means  the 
escrow  account  established  by  the 
Secretary-General  of  the  United  Nations 
pursuant  to  paragraph  7  of  UNSC 
Resolution  986. 

3.  Section  575.327  is  added  to  subpart 
C  to  read  as  follows: 

1575.327    Memorandum  of  Understanding. 

The  term  Memorandum  of 
Understanding  means  the  Memorandum 
of  UnderstandLag  Between  the 
Secretariat  of  the  United  Nations  and 
the  Government  of  Iraq  on  the 
Implementation  of  Security  Council 
Resolution  986  (1995). 

4.  Section  575.328  is  added  to  subpart 
C  to  read  as  follows:  *- 

§575.328    Guidelines. 

The  term  Guidelines  means  the 
Procedures  to  be  Employed  by  the 
Security  Council  Cotomittee  Established 
by  Resolution  661  (1990)  Concerning 
the  Situation  Between  Iraq  and  Kuwait 


in  the  Discharge  of  its  Responsibility  as 
Required  by  Paragraph  12  of  Security 
Council  Resolution  986  {1995). 

SubfMtft  E— Uoenaes,  Aulhorlzaliona, 
and  Statements  of  Ueenairjig  Policy 

5.  Section  575.522  is  amended  by 
removing  paragraph  (a)(al  redesignating 
paragraphs  (a)(3)  and  (aA(4)  as  (a)(2)  and 
(a)(3)  respectively;  redesignating 
paragraphs  (b),  (c),  (d)  and  (e)  3?(c),  (d). 
(e),  and  (f)  respectively  amending  new 
paragraph  (c)  by  revising  "paragraph 
(a)"  to  read  "paragraphs  (a)  and  (b)"; ; 
and  adding  a  new  paragraph  (b)  to  read 
as  follows: 

f  575.522    Executory  contract*  with  th* 
Qovemment  of  Iraq  for  trad*  In  petroleum, 
pipalin*  parts  and  equipmsnt,  and 
humanitarian  goods  authorlzsd. 

(b)  United  States  pereons  are 
authorized  to  enter  into  executory 
contracts  for  the  trading,  importation, 
exportation,  or  other  dealings  in  or 
related  to  Iraqi-origin  petroleiun  and 
petroleum  products  outside  Iraq,  the 
performance  of  which  is  contingent 
upon  the  prior  authorization  of  the 
Office  of  Foreign  Assets  Control  in  or 
pursuant  to  this  part. 

6.  Section  575.523  is  added  to  subpart 
E  to  read  as  follows: 

1675.523    Certain  transactions  In  Iraqi 
petroleum  and  petroleum  products. 

(a)  Specific  licenses  may  be  issued  on 
a  case-by-case  basis  to  permit  United 
States  persons  to  piurhase  Iraqi-origin 
petroleum  or  petroleum  products  from 
the  Government  of  Iraq  in  accordance 
with  the  provisions  of  UNSC  Resolution 
986,  other  relevant  Security  Coimcil 
resolutions,  the  Memorandum  of 
Understanding,  and  other  guidance 
issued  by  the  661  Committee.  Licensees 
will  be  included  on  the  U.S.  oil 
purchaser  Ust  to  be  provided  to  the  661 
Committee,  authorizing  such  U.S. 
perscms  to  seek  approval  from  the  661 
Committee  or  its  designee  for  the 
purchase  of  Iraqi;-origin  petroleiun  or 
petroleum  products.  Licensees  are 
authorized  to  perform  a  contract 
approved  by  the  661  Committee  or  its 
designee  in  accordance  wath  its  terms. 

(b)  Applications  for  specific  licenses 
pursuant  to  this  section  shall  provide 
the  following  information: 

(1)  The  applicant's  full  legal  name; 

(2)  The  applicant's  mailing  and  street 
addresses; 

(3)  The  name  of  the  individual(s) 
responsible  for  the  license  appUcation 
and  related  commercial  transactions  and 
the  individual's  telephone  and  facsimile 
numbere; 
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(4)  If  the  applicant  is  a  business 
entity,  the  state  or  jurisdiction  of 
inccnporation  and  principal  place  of 
business; 

(5)  Written  certification  that  the 
applicant  has  entered  into  an  executory 
contract  for  the  purchase  of  Iraqi-origin 
petroleum  (»  petroleum  products  with 
the  Government  of  Iraq,  that  the  qontract 
accords  with  normal  arms-length 
commeitrtal  practice,  and  that  the 
appUcant  is  faTniliar  with  this  part, 
particularly  §§  575.601  and  575.602. 
and  will  make  the  executory  contract 
and  other  documents  related  to  the 
purchase  of  Iraqi-origin  petroleum  or 
petroleiun  products  available  to  the 
Office  of  Foreign  Assets  Control  in 
accordance  with  the  requirements  of 
this  part;  and 

(6;  Written  certification  that  the 
applicant  imderstands  that  issuance  of  a 
license  pursuant  to  this  section  does  not 
authorize  a  Ucensee  to  provide  goods, 
services,  or  compensation  of  any  kind  to 
the  Government  of  Iraq  other  than  that 
specifically  provided  in  contracts 
entered  into  by  the  applicant  and  the 
Government  of  Iraq  and  submitted  to 
and  approved  by  the  661  Committee  or 
its  designee. 

(c)  AppUcations  for  specific  licenses 
pursuant  to  this  section  shall  be 
submitted  to  the  Licensing  Division, 
Office  of  Foreign  Assets  Control,  U.S. 
Treasury  Department,  1500 
Pennsylvania  Avenue,  NW — Annex, 
Washington,  DC  20220. 

(d)  Contracts  may  be  performed  only 
as  specifically  authorized  pursuant  to 
this  section  unless  additional 
authorization  is  granted  or  obtained 
pursuant  to  this  part  for  any  amendment 
or  modification. 

(e)  This  section  does  not  authorize 
any  transfer  of  funds  or  other  financial 
or  economic  resources  to  or  for  the 
benefit  of  the  Government  of  Iraq  or  a 
person  in  Iraq  except  transfers  to  the 
986  Escrow  Account. 

(f)  Attention  is  drawn  to  §  575.418 
regarding  authorization  for  transactions 
ordinarily  incident  to  a  licensed 
transaction.  • 

7.  Section  575.524  is  added  to  subpart 
Eto  read  as  follows: 

i  575.524    Exportation  of  pipeline  parts  and 
A(|ulpntenL 

(a)  Specific  licenses  may  be  issued  to 
U.S.  persons  on  a  case-by-case  basis  to 
permit  the  sale  and  exportation  to  Iraq 
of  pipeline  parts  and  equipment 
essential  for  the  safe  operation  of  the 
Kirkuk-Yumurtalik  pipeline  system  in 
Iraq,  in  accordance  with  the  provisions 
of  UNSC  Resolution  986,  other 
applicable  Security  Council  resolutions, 
the  Memorandiun  of  Understanding, 


and  applicable  guidance  issued  by  the 
661  Committee. 

(b)  Applications  for  specific  licenses 
pursuant  to  this  section  shall  be  made 
in  advance  of  the  proposed  sale  and 
exportation,  and  provide  the  following 
information: 

(1)  Identification  of  the  applicant, 
including: 

(i)  Applicant's  full  legal  name; 

(ii)  Applicant's  mailing  and  street 
addresses; 

(iii)  The  name  of  the  individual(s) 
responsible  for  the  application  and 
related  commercial  transactions  and  the 
individual's  telephone  and  Cacsimile 
nimibers;  and 

(iv)  If  the  applicant  is  a  business 
entity,  the  state  or  jurisdiction  of 
incorporation  and  principal  place  of 
business; 

(2)  The  name  and  address  of  all 
parties  involved  in  the  transactions  and 
their  role,  including  financial 
institutions  and  any  Iraqi  broker,    . 
purchasing  agent,  or  other  participant  in 
the  piuchase  of  the  pipeline  parts  or 
eqmpment; 

(3)  The  nature,  quantity,  value  and 
intended  use  of  the  pipeline  parts  and 
eqmpment; 

(4)  The  intended  point(s)  of  entry  into 
Iraq,  proposed  dates  of  entry  and 
delivery,  and  the  final  destination  in 
Iraq  of  the  pipeline  parts  and 
equipment; 

(5)  A  copy  of  the  concluded  contract 
with  the  Government  of  Iraq  and  other 
relevant  documentation,  all  of  which 
must  comply  with  the  provisions  of 
UNSC  Resolution  986.  other  applicable 
Security  Council  resolutions,  the 
Memorandiun  of  Understanding,  and 
applicable  guidance  issued  by  the  661 
Committee;  and 

(6)  A  statement  that  the  applicant  is 
familiar  with  the  requirements  of  the 
above-referenced  documents, 
particularly  Memorandiun  of 
Understanding  paragraph  24  and 
Guidelines  paragraphs  35  and  45,  and 
will  conform  the  letter  of  credit  and 
related  financing  documents  to  their 
terms. 

(c)  Applications  for  specific  licenses 
pursuant  to  this  section  shall  be 
submitted  to  the  Licensing  Division, 
Office  of  Foreign  Assets  Control,  U.S. 
Treasury  Department,  1500 
Pennsylvania  Avenue,  NW — Annex, 
Washington,  DC  20220. 

(d)  Attention  is  drawn  to  §  575.418 
regarding  authorization  for  transactions 
ordinarily  incident  to  a  transaction 
licensed  by  OF  AC.  Transactions  of  a 
U.S.  person  that  are  incidental  to  a 
third-country  national's  activities 
pursuant  to  UNSC  Resolution  986 
require  specific  OF  AC  Ucensing. . 


Licensing  requirements  for  the 
reexportation  of  goods  subject  to  U.S. 
jurisdiction  are  addressed  in  §  575.205. 

(e)  Contracts  may  be  performed  only 
pursuant  to  the  terms  submitted  to 
OF  AC  when  specifically  authorized 
pursuant  to  this  section  unless 
additional  authorization  is  granted  or 
obtained  pursuant  to  this  part  for  any 
amendment  or  modification  of  such 
contracts. 

(f)  Payment  for  goods  exported 
pursuant  to  this  section  may  be  obtained 
only  from  the  986  Escrow  Account,  and 
must  conform  to  the  requirements  of 
UNSC  Resolution  986,  other  applicable 
Security  Council  resolutions,  the 
Memorandum  of  Underetanding,  and 
applicable  guidance  issued  by  the  661 
Committee. 

(g)  Attention  is  drawn  to  §  575.101 
regarding  compUance  with  other 
applicable  laws  and  regulations.  No 
license  or  authorization  contained  in  or 
issued  pursuant  to  this  part  shall  be 
deemed  to  authorize  the  exportation, 
reexportation  or  retransfer  of  goods, 
technology,  or  services  that  are  subject 
to  unmet  export  license  application 
requirements  of  another  agency  of  the 
United  States  Government. 

8.  Section  575.525  is  added  to  subpart 
E  to  read  as  follows: 

§  STS.53S    Exportation  of  huntanltarian  aid. 

(a)  Specific  Licenses  may  be  issued  to 
U.S.  persons  on  a  case-by-case  basis  to 
permit  the  sale  and  exportation  to  Iraq 
of  medicine,  health  supplies,  foodstufis, 
and  materials  and  supplies  for  essential 
civilian  needs  of  the  Iraqi  population 
("Humanitarian  Aid"),  in  accordance 
wnth  the  provisions  of  UNSC  Resolution 
986,  other  applicable  Security  Council 
resolutions,  the  Memorandum  of 
Understanding,  and  applicable  guidance 
issued  by  the  661  Committee. 

(b)  Applications  for  specific  licenses 
pursuant  to  this  section  shall  be  made 
in  advance  of  the  proposed  sale  and 
exportation,  and  provide  the  following 
information: 

(1)  Identification  of  the  applicant, 
including: 

(i)  Applicant's  full  legal  name; 

(ii)  Applicant's  mailing  and  street 
addresses; 

(iii)  The  name  of  the  individual(s) 
responsible  for  the  application  and 
related  commercial  transactions  and  the 
individual's  telephone  and  facsimile 
numbers;  and 

(iv)  If  the  applicant  is  a  business 
entity,  the  state  or  jurisdiction  of 
incorporation  and  principal  place  of 
business. 

(2)  The  name  and  address  of  all 
parties  involved  in  the  transactions  and 
their  role,  including  financial 
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institutions  and  any  Iraqi  broker, 
purchasing  agent,  or  other  participant  in 
the  purchase  of  the  Hiunanitarian  Aid; 

(3J  The  nature,  quantity,  value  and  the 
intended  use  of  the  Humanitarian  Aid; 

(4)  The  intended  point(s)  of  entry  into 
Iraq,  proposed  dates  of  entry  and 
delivery,  and  the  final  destination  in 
Iraq  of  the  Humanitarian  Aid; 

(5)  A  copy  of  the  concluded  contract 
with  the  Government  of  Iraq  or  the 
United  Nations  Inter-Agency 
Humanitarian  Programme  and  other 
relevant  dociunentation,  all  of  which 
must  comply  with  the  provisions  of 
UNSC  Resolution  986,  other  applicable 
Security  Coimcil  resolutions,  the 
Memorandum  of  Understanding,  and 
applicable  guidance  issued  by  the  661 
Committee;  and 

(6)  A  statement  that  the  applicant  is 
familiar  with  the  requirements  of  UNSC 
Resolution  986,  other  applicable 
Security  Council  resolutions,  the 
Memorandum  of  Understanding,  and 
applicable  guidance  issued  by  the  661 
Committee,  particularly  Memorandum 
t)f  Understanding  paragraph  24  and 
Guidelines  paragraphs  35  and  45,  and 
will  conform  the  letter  of  credit  and 
related  financing  documents  to  their 
terms. 

(c)  Applications  for  specific  licenses 
pursuant  to  this  section  shall  be 
submitted  to  the  Licensing  Division. 
Office  of  Foreign  Assets  Control,  U.S. 
Treasury  Department,  1500 
Pennsylvania  Avenue,  NW — Annex. 
Washington,  DC  20220. 

(d)  Attention  is  drawn  to  §  575.418 
regarding  authorization  for  transactions 
ordinarily  incident  t6  a  transaction 
licensed  by  OF  AC.  Transactions  of  a 


U.S.  person  that  are  incidental  to  a 
third-country  national's  activities 
pursuant  to  UNSC  Resolution  986 
require  specific  OF  AC  licensing. 
Licensing  requirements  for  the 
reexportation  of  goods  subject  to  U.S. 
jurisdiction  are  addressed  in  §  575.205. 

(e)  Contracts  may  be  performed  only 
piirsuant  to  the  t^rms  submitted  to 
OF  AC  when  specifically  authorized 
pursuant  to  this  section  imless 
additional  authorization  is  granted  or 
obtained  pursuant  to  this  part  for  any 
amendment  or  modification  of  such 
contracts. 

(f)  Payment  for  goods  exported 
pursuant  to  this  section  may  be  obtained 
only  from  the  986  Escrow  Account  and 
must  conform  to  the  requirements  of 
UNSC  Resolution  98^,  other  applicable 
Security  Council  resolutions,  the 
Memorandum  of  Understanding,  and 
applicable  guidance  issued  by  the  661 
Committee. 

(g)  Attention  is  drawn  to  §  575.101 
regarding  compliance  with  other 
appUcable  laws  and  regulations.  No 
license  or  authorization  contained  in  or 
issued  piu^uant  to  this  part  shall  be 
deemed  to  authorize  the  exportation, 
reexportation  or  retransfer  of  goods, 
technology,  or  services  that  are  subject 
to  unmet  export  Ucense  application 
requirements  of  another  agency  of  the 
United  States  Government. 

9.  Section  575.526  is  added  to  subpart 
E  to  read  as  follows: 

{575.526    Dealings  in  and  Importation  of 
certain  Iraqi-ortgin  petroleum  and 
petroleum  products  authorized. 

(a)  United  States  persons  are 
authorized  to  deal  in,  and  to  import  into 


the  United  States,  Iraqi-origin 
petroleum  and  petroleum  products,  the 
purchase  and  exportation  from  Iraq  of 
which  have  been  authorized  by  the  661 
Committee  or  its  designee  and,  if 
otherwise  required  piu^uant  to  this  part, 
by  the  Office  of  Foreign  Assets  Control. 

(b)  This  section  does  not  authorize 
any  transfer  of  funds  or  other  financial 
or  economic  resources  to  or  for  the 
benefit  of  the  Government  of  Iraq  or  a 
person  in  Iraq  except  transfers  to  the 
986  Escrow  Account. 

(c)  Attention  is  drawn  to  §  575.418 
regarding  authmzation  for  transactions 
ordinarily  incident  to  a  licensed 
transaction. 

10.  Section  575.901  is  amended  by 
adding  a  sentence  to  the  end  thereof  to 
read  as  follows: 


§575.901 
Notiea. 


Paperwork  Reduction  Act 


•  *  *  The  information  collection 
requirements  in  §§  575.523,  575.524, 
and  575.525  have  been  approved  by  the 
Office  of  Management  and  Budget  and 
assigned  control  number  1505-0130. 

Dated:  December  9, 1996. 
R.  Kichvtl  NewGondi, 

Director,  Office  of  Foreign  Assets  Control. 

Approved:  December  9, 1996. 

Elisabeth  A.  Brasee, 

Deputy  Assistant  Secretary  (Law 
Enforcement). 

[PR  Doc.  96-31647  Filed  12-10-96;  12:10 
pm] 
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REMMDERS 

The  items  in  ttw  Hst  were 
edUoriaUy  compiled  as  an  aid 
to  Federal  Register  users. 
Inclusion  or  exclusion  from 
ttiis  1st  has  no  legal 


RULES  QOmO  INTO 
EFFECT  TODAY 

AOmCULTURE 
DEPARTMENT 
Agricultural  Reeeaicti 


Conduct  on  National 
Aftx)retum  Property: 
Technical  amendments; 
published  12-11-96 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Superfund  program: 
National  oil  arxj  hazardous 
substances  contingency 
pians- 

Nationai  phorities  list 
update:  published  12- 
11-96 
Toxic  and  hazardous 
substances: 
Health  and  safety  data 
reporting  rule- 
List  addttions;  partial  stay; 
published  12-11-96 

JUSTICE  DEPARTMENT 

Privacy  Act;  implemertetion: 
published  12-11-96 

TRANSPORTATION       ^ 
DEPARTMENT 
Federal  Aviation 
Adnlniatialion 

AiPMorthiness  duvctives: 
Airbus;  published  11-6^ 
Beech;  published  11-6-96 
Bell;  published  11-6-96 
Boeing;  published  11-6-96 
British  Aerospace;  pubished 

11-6-96 
Jetstream;  published  11-6- 

96 
McDorviell  Douglas; 
putilished  11-6-96 
Shorts;  published  11-6-96 
TREASURY  DEPARTMENT 
Thrift  Supervision  Office 
Savings  associations: 
Technical  amendments; 
published  12-11-96 

COMMENTS  DUE  NEXT 
WEEK 

AGRICULTURE 
DEPARTMENT 
Agricultural  Marlcsting 
Service 

Dairy  products;  grading, 
inspisction,  and  standards: 


.Fee  increases;  comments 
due  by  12-16-96; 
published  11-14-96 

COMMERCE  DEPARTMENT 
Nattonai  Oosanic  and 
uniMfiiwnc  AanNnwuaiKNi 

Fishery  conservation  and 
management: 
Atlanlic  highly  migratory 
species;  comments  due 
by  12-20-96;  published 
11-6^ 
Carttjbean.  Gulf,  and  South 

Atlantic  fisheries- 
.  Red  snapper,  eto.; 
comments  due  by  12- 
16-96;  published  11-20- 
96 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  pollution  control;  new 
motor  vehicles  arxl  engines: 
LJgM-duty  vehicles  and 
trucks- 

Durabinty  testing 
procedures  and 
aNowable  maintenance; 
1994  and  later  model 
years;  comments  due 
by  12-16-96;  published 
11-15-96 
Air  programs: 
Fuels  artd  fuel  addttives- 
Minor  revisiorts;  comments 
due  by  12-18-96; 
published  11-18-96 
Air  quality  implementation 
piarts;  VAVapproval  and 
promulgation;  various 
States;  air  quality  planning 
purposes;  designation  of 
areas: 

Indtana;  coniments  due  by 
12-16-96;  published  11- 
15-96 
Drinking  water 
Marine  sanitation  device 
Standards- 
Application  requirements 
specific  to  drinking 
water  intake  no 
docharge  zones; 
commerrts  due  t>y  12- 
16-96;  published  10-16- 
96 
Water  pollutton  control: 
Great  Lakes  System;  water 
quality  guidance- 
Selenium  criterion 
maximum  concentratkxi; 
comments  due  t)y  12- 
16-96;  published  11-14- 
96 

FEDERAL 
COMMUNICATIONS 
COMMISSION 
Common  carrier  services: 

Telecommunteabons  Act  of 
1996;  implementatton- 
Infrastructure  sharing; 
comments  due  tjy  12- 


2M6;  pubfeOwd  12-2- 
96 

Practice  and  procedure: 
Telecommunications  Act  of 
1996;  conformance 
Universal  service; 
comments  due  by  12- 
16-96;  published  12-2- 
96 
Radto  statkxn;  table  of 
assignments: 

towa;  comments  due  t)y  12- 
16-96;  published  11-6-96 
Kansas;  corrvnents  due  t)y 
12-16-96;  published  11-6- 
96 
Ohio;  comments  due  by  12- 
16-96;  published  11-6-96 
HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
Food  and  Drug  ~ 
Administration 
Food  additives: 
Paper  and  paperboard 
components— 
Acrylk:  acM,  sodkim  salt 
copolymer  with 
polyethyleneglycol  ally! 
ether,  commerrts  due  by 
12-18-96;  published  11- 
18-96 
INTEMOR  DEPARTMENT 
Surface  Mining  Reclamation 
ar>d  Enforcamont  Oftlos 
Perrrtanent  program  and 
at)andor>ed  mine  land 
redamatton  plan 
sutxnisstons: 

Cotorado;  comments  due  by 
12-19-96;  published  11- 
19-96 
JUSTICE  DEPARTMENT 
Fadaral  Bureau  of 
Investigation 

Criminal  Assistance  for  Law 
Enforcen)ent  Act  of  1994; 
implementatton: 
Signifcant  upgrade  arxl 
major  modificatkxis; 
sectton  109  terrrs 
darificatksn;  comment 
request;  comments  due 
by  12-19-96;  published 
11-19-96  . 
JUSTICE  DEPARTMENT 
Parole  Commission 
Federal  prisoners;  paroling 
arxj  releasing,  etc.: 
Trartsfer  treaty  cases; 
special  transferee 
hearings;  comments  due 
by  12-16-96;  published 
10-17-96 

NUCLEAR  REGULATORY 
COMMISSION 

Delit>erate  misconduct  t>y 

unUcensed  persons; 

comments  due  by  12-18-96; 

published  10-4-96 
SECURITIES  AND 
EXCHANiBE  COMMISSION 
Securities 
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payments,  posting  times;  modified  procedures;  policy 
statement;  correction.  65405 
Meetings;  Simshine  Act,  65405 

Food  and  Drug  Administration 

NOTICES 

Food  additive  petitions: 
Elf  Atochem  North  America,  Inc..  65405-^406 

Forest  Service 

NOTICES 

Environmental  statements;  notice  of  intent: 
Medicine  Bow/Routt  National  Forest.  WY.  §5374-65375 

Health  and  Human  Services  Department 

See  Food  and  Drug  Administration 

See  Health  Resources  and  Services  Administration 

See  National  Institutes  of  Health 

Health  Resources  and  Services  Administration 

NOTICES 

Veterans  Health  Care  Act: 
Limitation  on  prices  of  drugs  purchased  by  covered 
mtities — 
Manufacturer  audit  guidelines  and  informal  dispute 
resolution  process,  65406-65413 

Housing  and  Urban  Development  Department 

NOTICES 

Agency  information  collection  activities: 
Proposed  collection;  comment  request.  65413^5414 
Submission  for  OMB  review;  comment  request.  65414- 
165416 

Privacy  Act: 
Systems  of  records,  65416-65417 

Interior  Department 

See  Land  Management  Bureau 


Internal  Revenue  Service 

RULES 

Income  taxes:    '  ^.  ■-  .' 
Inventory  and  natural  resources  produced  in  one 

jurisdiction  and  sold  in  another  jurisdiction;  "source 
of  income  from  sales 
Correction,  65323 
Omnibus  Budget  Reconciliation  Act;  elections,  65321- 

65323 
Returns,  statements,  or  other  documents:  signing 
methods,  65319-65321 
PROPOSED  RULES        _, 
Income  taxes:      ""  •  -  - 
Depreciation  allocations;  recapture  among  partners  in  a 
partnership.  65371-65373 

Justice  Department 

See  Antitrust  Division 

See  justice  Programs  Office 

See  Parole  Commission 

NOTICES 

Pollution  control;  consent  judgments: 

Armco  Inc..  65420 

Davis.  William,  et  al.,  65420 

~         . .     **    "-.  ' 
Justice  Programs  Office 

NOTICES 

Grants  and  cooperative  agreements;  availability,  etc.: 
Missing  and  exploited  children's  program,  65436-65438 

l.and  Management  Bureau 

NOTICES 

Alaska  Native  claims  selection: 

Koniag,  Inc..  65417 

Koniag.  Inc.  et  al..  65417-65418 
Coal  leases,  exploration  licenses,  etc.: 

Montana.  65418,  65418 
Meetings: 

Resource  advisory  councils — 
Alaska,  65418 
Oil  and  gas  leases: 

Montana,  65418-65419 
Realty  actions;  sales,  leases,  etc.: 

Arizona.  65419 
Recreation  management  restrictions,  etc.: 

Antelope  Springs  Cave,  UT;  closed  to  public  use,  65419 
Survey  plat  filings:         ■"   . 

California,  65419 

National  Archives  and  Records  Administration 

NOTICES 

Archival  still  photographs,  aerial  film,  maps,  and  drawings: 
ordering  reproductions: 
Vendors;  public  meetings,  65421-65422 

National  Highway  Traffic  Safety  Administration 

NOTICES 

Motor  vehicle  safety  standards;  e^mption  petitions,  etc: 
Walsh-Dempsey,  Mary,  65427-65428 

National  InMtbilM  of  Health 

.NOTICES 
Meetings: 
National  Institute  on  A^ing,  65413 
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National  Labor  ReMions  Board 

RULES 

Procedural  rules: 
Misconduct  by  attorneys  or  party  representatives  before 
ag«icy,  65323-65332 

Parole  Commtasion 

NOTICES  ' 

Meetings;  Sunshine  Act,  65421 

Presidential  Documents 

PnOCUkMATIONS 
Special  observances: 
Hunum  Rights  Day,  Bill  of  Rights  Day,  and  Human  Rights 
Week  (Free.  6964),  65455-65456 

Public  Health  Service 

See  Food  and  Drug  Administration 

See  Health  Resources  and  Services  Administration 

See  National  Institutes  of  Health 

Railroad  Retirement  Boerd  . 

NOTICES 

Supplemental  annuity  program;  determination  of  quarterly 
rate  of  excise  tax,  65422 

Research  and  Special  Programs  Administration 
RULES  •         .... 

Drug  and  alcohol  testing:  * 

Reporting  drug  and  alcohol  testing  results  by  computer 
disk,  65364-65365 

Securttlee  end  Exchange  Commission 

PROPOSED  RULES 

Electronic  Data  Gathering.  Analysis,  and  Retrieval  System 
(EDGAR): 

Submission  of  filings -and  other  documents;  amendments, 
65440-65452 
NOTICES  - '      " 

Self-regulatory  organizations;  proposed  rule  changes: 

Chicago  Board  Options  Exchange,  hic.,  65422-65423 

MBS  Clearing  Qnp..  65424 
Applications,  hearings,  determinations,  etc.: 

Bando  McGlocklin  Small  Business  Lending  Corp.,  65422 

Surfsce  Traneportatlon  Board        .,     L^ 

NOTICES  c- 

Rail  carriers: 

Cost  of  capital;  railroad  industry's  annual  rate 
proceeding,  65428 
Railroad  operation,  acquisition,  construction,  etc.: 

Fillmore  Western  Railway  Co.,  65428-65429 
Railroad  services  abandonment  •. 

CSX  Transportation,  Inc.,  65429 

Texllle  Agreements  Implementation  Committee 

See  Committee  for  the  Implementation  of  Textile 
Agreements  .     -.  < 


Transportation  Depertment 
See  Coast  Guard 

See  Federal  Aviation  Administration 
See  ^edoal  Highway  Administration 
See  National  Highway  Traffic  Safety  Administration 
See  Research  and  Special  Programs  Administration 
See  Surface  Transportation  Bc«rd 
NOTICa 

Agency  information  collection  activities: 
Submission  for  OMB  rdview;  comment  request,  65424- 
65425 

Treasury  Department 

See  Internal  Revenue  Service 

United  Stales  Information  Agency 

NOTICES 

Grants  and  cooperative  agreements;  availability,  etc.: 
U.S.  based  training  program  fw  overseas  educational 
advisers,  65429-65431 

Veterans  Affairs  Department 

NOTICES 

Agency  information  collection  activities: 
Proposed  collection;  comment  request,  65431-65432 
Submissicm  for  OMB  review;  commoit  request,  65432- 
65434 


Separate  Parts  In  This  Issue 

PartH 

Departmmt  of  Justice,  Justice  Programs  Office,  65436- 
65438 

Partm 

Sectirities  and  Exchange  Commission,  65440-65452 

PartIV 

The  President,  65455-65456 


Additional  information,  including  a  list  of  pid>Iic  laws, 
telephone  niunbers,  reminders,  and  finding  aids,  appears  in 
the  Reader  Aids  secticm  at  the  end  of  this  issue. 


Electronic  Bulletin  Board 

Free  Electronic  BullfltiB  Board  service  for  Public  Law 
numbers.  Federal  Kegister  finding  aids,  and  a  Ust  of 
documents  on  public  inspecticm  is  available  on  202-275- 
1538  or  275^)920. 
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Rules  and  Regulations 


FMbrall 

VoL  61.  Na  240 

Thursday.  Daomiber  12,  1990 


This  section  of  the  FEDERAL  REGISTER 
contains  regulatory  documents  han/ing  general 
applteahity  and  legal  effect,  most  of  which 
are  keyed  to  and  codHied  in  the  Code  of 
Federal  Regulations,  which  is  pubished  under 
50  titles  pursuant  to  44  U.S.C.  1510. 

The  Code  of  Federal  RegiMions  is  sold  t>y 
the  Superintendent  of  Documerte.  Prices  of 
new  txxiks  are  listed  in  the  first  FEDERAL 
REGISTER  issue  of  each  week. 


FEDERAL  ItESERVE  SYSTEM 

12CFRPart226 

[Regulation  Z;  Docket  No.  R-0949] 

Truth  In  Lending 

agency:  Board  of  Governors  of  the 

Federal  Reserve  System. 

action:  Notice  of  adjustment  of  dollar 

amoimt. 

SUMMARY:  The  Board  is  publishing  an 
adjustment  to  the  dollar  amount  that 
triggers  certain  requirements  of 
Regulation  Z  (TruUi  in  Lending)  for 
mortgages  bearing  fees  above  a  certain 
amoimt.  The  Home  Ownership  and 
Equity  Protection  Act  of  1994  sets  forth 
rules  for  creditors  offering  home- 
secured  loans  with  total  points  and  fees 
payable  by  the  consumer  at  or  before 
loan  consummation  that  exceed  the 
greater  of  $400  or  8  percent  of  the  total 
loan  amount.  The  Board  is  required  to 
annually  adjust  the  $400  amoimt  based 
on  the  annual  percentage  change  in  the 
Consumer  Price  Index  as  reported  on 
June  1.  The  Board  adjusted  the  $400 
amount  to  $412  for  1996.  The  Board  has 
adjusted  the  dollar  amount  from  $412  to 
$424  for  1997. 

EFFECTIVE  DATE:  January  1.  ^7. 
through  December  31. 1997. 
FOR  FURTHER  mFORMATKM  CONTACT: 
Michael  Hentrel,  Staff  Attorney, 
Division  of  Consumer  and  Cornmunity 
Afiiairs,  Board  of  Governors  of  the 
Federal  Reserve  System,  at  (202)  452- 
3667.  For  the  users  of 
Telecommunications  Device  for  the  Deaf 
only,  please  contact  Dorothea 
Thompson,  at  (202)  452-3544. 

SUPPLEMENTARY  INFORMATION: 

Backgrcond 

The  Truth  in  Lending  Act  (TILA;  15 
U.S.C.  1601 — 1666])  requires  creditors 
to  disclose  credit  terms  and  the  cost  of 
consiuner  credit  as  an  annual    _, 


percentage  rate.  The  act  requires 
additional  disdosures  for  loans  secured 
by  a  consumer's  home,  and  permits 
consumers  to  cancel  certain  transactions 
that  involve  their  principal  dwelling. 
The  TILA  is  implemented  by  the 
Board's  Regulation  Z  (12  CFR  part  226). 

On  March  24, 1995,  the  Board 
published  amendments  to  Regulation  Z 
implementing  the  Home  Ownership  and 
Equity  Protection  Act  of  1994  (HOEPA), 
contained  in  the  Riegle  Community 
Development  and  Regulatory 
Improvement  Act  of  1994,  Public  Law 
103-325, 108  Stat.  2160  (60  FR 15463). 
These  amendments,  which  became 
effective  on  October  1, 1995,  are 
contained  in  §  226.32  of  the  regulation 
and  impose  additional  disclosure 
requirements  and  substantive 
limitations  on  certain  closed-end 
mortgage  loans  bearing  rates  or  fees 
above  a  certain  percentage  or  amount. 
Generally,  creditors  are  required  to 
comply  with  the  rules  in  §  226.32  if  the 
total  points  and  fees  payable  by  the 
consimier  at  or  before  loan 
consummation  exceed  the  greater  of 
$400  or  8  percent  of  the  total  loan 
amount  The  TILA  and  §  226.32(a)(l)(ii) 
of  Regulation  Z  provide  that  the  $400 
figure  shall  be  adjusted  annually  on 
January  1  by  the  annual  percraitage 
change  in  the  Consumw  Price  Index 
(CPI)  that  was  reported  on  the  preceding 
June  1.  See  15  U.S.C.  1602(aa). 

The  Bureau  of  Labor  Statistics 
publishes  consumer-based  indices 
monthly,  but  does  not  "report"  a  CPI 
change  on  June  1;  adjustments  are 
reported  in  the  middle  of  each  month. 
The  Board  believes  the  CPI-U  index, 
which  is  based  on  all  urban  consumers 
and  represents  approximately  80 
percent  of  the  U.S.  population,  is  the 
appiopiiate  index  to  use  in  any 
adjustment  to  the  $400  dollar  figure. 

The  adjustment  the  $400  dollar  figure 
reflects  the  adjustment  reported  on  May 
15  (the  rate  "in  effect"  on  June  1)  which 
states  the  percentage  increase  bom 
April  1995  to  April  1996.  Last  year,  the 
Board  adjusted  the  $400  amount  to 
$412,  reflecting  a  3.1  percent  increase  in 
the  CPWJ  (See  61  FR  3177,  January  31. 
1996).  During  the  period  from  April 
1995  to  April  1996,  the  CPI-U  increased 
by  2.9  percent.  As  a  result,  this  increase 
in  the  CPI-U  would  cause  an 
adjustment  of  the  $412  to  $423.94.  The 
BoNDtl  is  rounding  that  number  to  whole 
dollars  for  ease  of  compliance. 


Ad|nilm— t 

For  the  reasons  set  forth  in  the 
preamble,  for  purposes  of  determining  if 
a  mortgage  is  covered  by  §  226.32  if  the 
total  points  and  fees  payable  by  the 
consumer  at  or  before  loan 
consummation  exceed  the  greater  of 
$400  or  8  percent  of  the  total  loan 
amount,  effective  January  1, 1997, 
through  December  31, 1997,  the  dollar 
amount  is  adjusted  from  $412  to  $424. 

By  order  of  the  Board  of  Governors  of  the 
Federal  Reserve  Systran,  December  6, 1996. 
lamufiBT  J.  Jtrimaon, 
Deputy  Secretary  of  the  Board. 
(FR  Doc.  96-31531  Filed  12-11-96;  8:45  amL 
aajjNQCOoE  ttio-oi-p 


12CFRPart263 

IDoctot  No.  R-093q 

Rules  Of  Praetic*  for  Hearings 

AGENCY:  Board  of  Governors  of  the  - 

Federal  Reserve  System. 

ACTION:  Correction  to  final  regulations. 

summary:  This  documoxt  contains  a 
correction  to  the  final  rule  (Docket  No. 
R-0938).  which  was  published  Friday, 
November  1, 1996  (61  FR  56407).  The 
rule  listed  increases  in  the  maximum 
amounts  of  each  civil  money  penalty 
under  the  jurisdiction  of  the  Board  of 
Governors  of  the  Federal  Reserve 
System  (Board). 

EFFECTIVE  DATE:  Octobw  24,  1996. 
FOR  FURTHER  MFORMATION  CONTACT: 
Alan  E.  Sorcher,  Senior  Attorney  (202/ 
452-3564],  Legal  Division,  Board  of 
Governors  of  the  Federal  Reserve 
System,  20th  and  C  Streete,  NW, 
Washington,  EX:  20551. 

SUPPLEMENTARY  INFORMATION: 

Background 

The  final  rule  that  is  the  subject  of 
this  correction  amended  the  Board's 
Rules  of  Practice  for  Hearings  to  include 
a  section  listing  increases  in  the 
maximum  amounts  of  each  civil  money 
penalty  under  the  Board's  jurisdiction. 
The  Board  was  required  to  enact  such 
regulation  by  section  31001(s)  of  the 
Debt  Qollection  Improvements  Act  of 
1996  (Pub.L.  104-134, 110  Stat  1321- 
373)  v^ch  required  agencies  to  adjust 
their  statutorily  based  civil  money 
penalties  to  account  for  inflation. 
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Need  far  CoiiecUoa 

As  published,  the  final  rule  contains 
an  error  which  may  prove  to  be 
misleading  and  is  in  need  of 
clarification. 

Correction  of  Publication 

Accordingly,  the  publication  on 
November  1, 1996,  of  the  Final  Ride 
(Dodut  No.  R-0938)  which  was  the 
subject  of  FR  Doc.  96-28017  is  corrected 
ab  follows: 

1263.66    [CorreclKl] 

Paragraph  1.  On  page  56408,  in  the 
first  coliunn.  in  §  263.65,  in  paragraph 
(b)(2)  introductory  text,  at  the  end  of  the 
second  line,  the  statutory  citation 
"1972(F)"  is  corrected  to  read 
"1972(2)(F)". 

By  order  of  the  Board  of  Coveraors  of  the 
Federal  Reserve  System.  December  6. 1996. 
H—ifcr  J.  fehiMon, 
Deputy  Secretary  of  the  Board. 
(FR  Doc.  96-31532  Filed  12-11-06;  8:45  am] 
■UMQ  OOM  tt1»-«t-r 


DEPARTMENT  OF  TRANSPORTATION 

Fwtaral  Aviation  Adminialratlon 

14CFRPart71 

(Airapeoe  Doctot  No.  96-AVVP-22) 

Amendment  of  Class  E  Alrspaos;  Casa 
Qrands.AZ 

AQENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Final  rule.  ^ 


f:  This  action  amends  the  Class 
£  airspace  area  at  Casa  Grande,  AZ.  The 
development  of  a  Global  Positioning 
-System  (GPS)  Standard  Instrument 
Approach  Procediue  (SIAP)  to  Runway 
(RWY)  05/23  has  made  this  action 
necessary.  Hie  intended  effect  of  this 
action  is  to  provide  adequate  controlled 
airspace  for  Instrument  Flight  Rules 
(IFR)  operations  at  Casa  Grande 
Municipal  Airport,  Casa  Grande,  AZ. 
EFFECTIVE  DATE:  0901  UTC  January  30, 
1997. 

FOR  FURTHER  INFORMATION  CONTACT: 
William  Btick,  Airspace  Specialist. 
Operations  Branch.  AWP-530.  Air 
Traffic  Division,  Western-Pacific 
Region,  Federal  Aviation 
Administration,  15000  Aviation 
Boulevard,  Lawndale.  Califomia  90261. 
telephone  (310)  725-6556. 

SUPPI^MENTARY  MFORMATIOII:         "  . 

Hilary 

On  October  10. 1996,  the  FAA 
proposed  to  ammd  part  71  of  the 


Federal  Aviation  Regulations  (14  CFR 
part  71)  by  amending  the  Class  E 
airspace  area  at  Casa  Grande.  AZ  (61  FR 
53157).  This  action  will  provide     ' 
adequate  controlled  airspace  to 
accommodate  a  GPS  SIAP  to  RWY  05/ 
23  at  Casa  Grande  Municipal  Airport. 
Casa  (kande,  AZ. 

Interested  parties  were  invited  to 
participate  in  this  rulemaking 
proceeding  by  submitting  written 
comments  on  the  proposal  to  the  FAA. 
No  comments  to  the  proposal  were 
received.  Class  E  airspace  designations 
are  published  in  paragraph  6005  of  FAA 
Order  7400.9D  dated  September  4, 1996, 
and  effective  September  16, 1996,  which 
is  incorporated  by  reference  in  14  CFR 
71.1.  The  Class  E  airspace  designations 
listed  in  this  docimient  will  be 
published  subsequently  in  this  Order. 

The  Role 

This  amendment  to  part  71  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  71)  amends  the  Class  E  airspace 
area  at  Casa  Grande,  AZ.  The 
development  of  a  GPS  SIAP  to  RWY  05/ 
23  has  made  this  action  necessary.  Hie 
effect  of  this  action  will  provide 
adequate  ainpace  for  aircraft  executing 
the  GPS  RWY  05/23  SIAP  at  Casa 
Grande  Municipal  Airport,  Casa  Grande, 
AZ. 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
currmt.  Therefore,  this  regulation — (1) 
is  not  a  "significant  regulatory  action" 
imder  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  10034:  February  26,  1979);  and  (3) 
does  not  warrant  preparation  of  a 
Regulatory  Evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  only  affect  air 
traffic  procedures  and  air  navigation,  it 
is  certified  that  this  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regidatoiy 
Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  71 

Airspace.  Incorporation  by  reference^ 
Navigati(Hi  (air).  t' 

Adoption  of  the  Amendmoit 

In  consideration  of  the  foregoiiig.  the 
Federal  Aviation  Administration 
amends  14  CFR  part  71  as  follow*: 

PART  71— (AMENDED] 

1.  The  authority  citation  for  14  CFR 
pait  71  continues  to  read  as  follows: 


AadMrtty:  40  U.S.C.  106(g),  40103^,  4011S. 
40120:  E.  O.  10654,  24  FR  9565.  3  C7R.  1959- 
1963  Comp..  p.  369;  14  CFR  11.69. 

171.1    [Amended] 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  the  Federal  Aviation 
Administration  Order  7400.9D,  Airspace 
Designations  and  Reporting  Points, 
dated  September  4, 1996,  and  effiective 
September  16. 1996,  is  amended  as 
follows: 

Paragraph  6005    Class  E  airspace  area 
extending  upward  from  700  feet  or  more    . 
(Aove  the  sutfaoe  of  the  earth. 


AWP  AZ  E5  Cue  GruMle.  AZ  [Revised] 

Casa  Grande  Municipal  Airport,  AZ 
(lat.  32*57'ir'N,  long.  111'46'00"W) 

That  airspace  extending  upward  from  700 
feet  above  the  surface  beginning  at  lat 
32"57'05"N.  long.  111*52'18"W,  thence 
dockinnae  via  the  5.3-mile  radius  of  the  Casa 
Grande  Municipal  Airport  to  lat.  32*52'40^, 
long.  111'49W'W;  to  lat.  32"'50'50"N,  long. 
111*53'02'^;  to  lat  32"'55'20'T»i.  long. 
lll*S6'02nW,  thence  to  the  point  of 
beginning. 
•         *         •         •         • 

Issued  in  Los  Angeles,  Califomia.  on 
November  22, 1996. 

Safara  W.  Kaulia. 

Assistant  Manager,  Air  Traffic  Division, 

Western-Pacific  Region. 

[FR  Doc.  96-31581  Filed  12-11-96;  6:45  am] 

MUMQ  oooe  4tia-1S-M 


14  CFR  Part  71 

[AhrapWM  Doetat  No.  M-AWP-2S] 

Amandmant  of  Claaa  E  Airspaoa^ 
QraaaVallay.CA 

AGENCY:  Federal  Aviation 
Administration  (FAA).  DOT. 
ACTION:  Final  rule. 

SUMMARY:  This  action  amends  the  Qass 
E  airapace  area  at  Grass  Valley,  CA.  The 
development  of  a  Global  Positicming 
System  (GPS)  Standard  faistrument 
Approach  Procedure  (SIAP)  to  Rimway 
(RWY)  07  to  Nevada  County  Airpari^  has 
made  this  action  necessary.  The 
intended  effsct  of  this  action  is  to 
provide  adequate  controlled  ainpace  for 
Instrument  Flight  Rules  (IFR)  operations 
at  Nevada  Coimty  Airpark.  Grass  Valley. 
CA. 

ffFECnVE  DATE:  0901  UTC  Januuy  30. 
1997. 

FOR  FURTHER  MFORMAT10N  CONTACT: 
William  Buck,  Airspace  Specialist, 
Operations  Branch,  AWP-530,  Air 
Traffic  Division.  Western-Pacific 
Region.  Federal  Aviation 
Administration.  15000  Aviation    ' 


f  V 
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Boulevard,  Lawndale,  California  90261, 
telephone  (310)  725-6556. 

SUPPLEMENTARY  MFOnMATION: 

History  "^ 

On  Novraaber  1, 1996,  the  FAA 
proposed  to  amend  part  71  of  the 
Federal  Aviation  Regulations  (14  CFR    '' 
part  71)  by  amending  the  Class  E 
airspace  area  at  Grass  Valley,  CA  (61  FR 
56479).  This  action  will  provide 
adequate  controlled  airspace  to 
accommodate  a  GPS  SIAP  to  RWY  07  at 
Nevada  County  Aizpaik.  Can  Valley, 
CA.  -^       .. 

Interested  parties  were  invited  to 
participate  in  this  rxilemaldng 
proceeding  by  submitting  written 
conunents  on  the  proposal  to  the  FAA.  * 
No  comments  to  the  proposal  were 
received.  Class  E  airspace  designations 
are  published  in  paragraph  6005  of  FAA 
Order  7400.90  dated  September  4, 1996, 
and  effective  September  16, 1996,  which 
is  incorporated  by  reference  in  14  CFR 
71.1.  The  Class  E  airspace  designations 
listed  in  this  doounent  will  be 
published  subsequently  in  this  Order. 

TheRnle 

This  amendment  to  part  71  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  71)  amends  the  Class  E  airspace 
area  at  Grass  Valley,  CA.  The 
development  of  »  GPS  SIAP  to  RWY  07 
has  made  this  action  necessary.  The 
effect  of  this  action  will  provide 
adeqiute  airspace  for  aircraft  executing 
the  GPS  RWY  07  SIAP  at  Nevada 
County  Airparic  Grass  Valley,  CA. 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  far  which 
firequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current  Therefore,  this  regulation — (1) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  imder  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  10034;  February  26, 1979);  and  (3) 
does  not  waziant  preparation  of  a 
Regulatory  Evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  only  affect  air 
traffic  procedures  and  air  navigation,  it 
is  certified  that  this  rule  Mrill  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  critnia  of  the  Regulatofy 
Flexibility  Act. 

Lists  <tf  Sab|ects  in  14  CFR  Part  71 

Airspace,  Incorporation  by  reference. 
Navigation  (air). 


Adoption  of  the  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
amends  14  CFR  part  71  as  follows: 

PART  71— {AMENDED] 

1.  The  authority  citation  for  14  CFR 
part  71  continues  to  nad  as  follows: 

Authority:  49  U.S.C  106(g).  40103,  40113. 
40120;  E.0. 10854,  24  FR  9565.  3  CFR.  195»- 
1963  Camp.,  p.  389;  14  CFR  11.69. 

fTl.l    [Amended] 

2.  The  incorporation  by  reflBrenoe  in 
14  qpn  71.1  of  the  Federal  Aviation 
Administration  Order  7400.90,  Airspace 
Oesignati(nu  and  Reporting  Points, 
dated  September  4, 1996.  and  effective 
September  16, 1996,  is  amended  as 
follows: 

Paragraph  6005    Qass  E  airspace  aroa 
extending  upward  from  700  feet  or  more 
above  the  surface^  the  earth. 


AWP  CA  ES  Grus  Vallejr.  CA  (SeviMdl 

Nevada  County  Airpark,  CA 

(LaL  39»13'27"N,  long.  121«00'11"W) 
MaiysvUle  VOR/DME 

(Lat.  SQ^OS'SS'TJ,  long.  121»34'23"W) 


That  airspace  extending  upward  bom  700 
feet  above  the  sur&ce  within  a  4.3-mile 
radius  of  the  Nevada  County  Airpark  and 
within  3.5  miles  south  of  the  Marysville 
VOR/DME  074*  radial  extending  from  13.9 
miles  east  of  the  Maiysville  VOR/DME  to  the 
4.3-niile  radius  of  the  Nevada  County 
Airpark;  thence  counterclockwise  via  the  4.3- 
mile  radius  of  the  Nevada  Cotmty  Airperi:  to 
lat  39»17'00T4.  long.  121"03'18"W,  thence 
westbound  along  lat  37*17*00^,  to  a  point 
13.9  miles  northeast  of  the  Marysville  VOR/ 
DME,  thence  dockwrise  along  the  13.9  mile 
DME  of  the  Marysville  VOR/DME,  to  the 
point  of  beginning,  excluding  tiw  Mnytville. 
CA,  Class  E  airspace  area. 

Issued  in  Los  Angeles,  Califiimia,  on 
November  22, 1996. 
SahraW.Knlia. 

Assistant  Maitagfir,  Air  Traffic  Division. 
Westem-Padfic  Region. 
(FR  Doc  96-31580  Filed  12-11^96;  8:45  am] 
■UMO  OOOK  4S1S-13-M 


DEPARTMENT  OF  COMMERCE 

Bureau  of  1h«  Census  ' 

ISCFRPartM 

(Docket  Na  960606162-629»-OZ) 

RIN06a7-AA21 

Collsctlon  of  Canadian  Provlncs  of 
Origin  information  on  Customs  Entry 
Records 

AQQICY:  Bureau  of  the  Censiis. 

Commerce. 

ACTION:  Correction  to  final  nde. 

SUMMARY:  Due  to  an  inadvertent 
omission  in  the  language  of  the 
amendatory  instructions,  the  Bxireau  of 
the  Census  is  issuing  a  correction  to  the 
final  rale  published  on  Novembw  29, 
1996  specifically  to  cltuify  those 
instructions  prior  to  publication  in  the 
Code  of  Federal  Regiilations  (CFR).  The 
Census  Bureau  is  issuing  this  correction 
to  prevent  redundant  text  from 
appearing  in  the  CFR.  This  correction 
bas  no  impact  on  the  policies, 
requirements,  or  effective  date  of  the 
final  rule  as  published  in  the  Federal 
Register  on  November  29, 1996. 
EFFECTIVE  DATE:  This  nUe  will  become 
effective  February  27. 1997. 
FOR  FURTHER  MFORMATION  CONTACT: 
Requests  for  additional  information 
should  be  addressed  to  C  Harvey  Monk. 
Jr.,  Bureau  of  the  Census.  Washington, 
D.C.  20233.  by  telephone  on  (301)  457- 
2255  or  by  fax  on  (301)  457-2645. 

Accordingly,  on  page  60532  of  the 
Federal  Re^fter.  published  November 
29. 1996.  in  the  third  cplunm,  the 
amendatOTy  instruction  number  2  is 
corrected  to  read  as  follows:  "2.  Section 
30.80  is  revised  to  read  as  follows:"  aAd 
the  asterislcs  below  the  section  heading 
are  removed. 

Dated:  December  6, 1996. 
MaitiM  Fanisworth  Ridie. 
Director,  Bureau  of  the  Cettsas. 
(FR  Doc  96-31542  Fded  12-11-96;  8:45  am] 
■UMQ  COK  M1«-S7-# 


.  E>EPARTMENT  OF  THE  TREASURY 

internal  Revenue  Service 

26CFRPartBland301 

[TD86881 

RmiS46-AT2» 

Metttods  Of  Signing 

AQBICV:  Internal  Revenue  Service  (IRS). 
Traasuiy. 
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ACTXM:  Final  and  temporary 
regulations. 

summary:  This  document  contains 
regulations  relating  to  the  methods  of 
signing  retiims,  statements,  or  other 
documents.  The  final  regulations  clarify 
that  the  IRS  may  prescribe  a  method 
other  than  pen  and  ink  for  signing  any 
return,  statement,  or  other  dociunmt 
This  clarification  will  facilitate  the  IRS' 
implementation  of  paperless  filings. 

EFFECTIVE  DATE:  These  regulations  are 
effective  on  December  12. 1996. 

FOA  FURTHER  INFOmiATION  CONTACT: 
Cetia  Gabrysh  (202)  622-4940  (not  a 
toll-free  niunber). 

SUPPtEMENTARY  MFORMATK3N: 

Background 

This  document  contains  amendments 
to  the  Income  Tax  Regulations  (26  CFR 
part  1]  and  the  Procedure  and 
Administration  Regulations  (26  CFR 
part  301)  that  relate  to  signing  returns, 
statements,  and  other  dociunents. 
Section  6061  provides  in  part  that 
"*  •  *  any  return,  statement,  or  other 
document  required  to  be  made  under 
any  provision  of  the  internal  revenue 
laws  or  regulations  shall  be  signed  in 
accordance  with  forms  or  regulations 
prescribed  by  the  Secretary." 
Traditionally,  the  IRS  has  accepted  pen- 
to-paper  signatures.  The  IRS  will 
prescribe  additional  methods  of  signing 
to  be  used  for  electronically  filed 
returns  and  other  documents. 

The  final  regulations  clarify  that  the 
IRS  may  prescribe  the  specific  method 
of  signing  any  return,  statement,  or 
other  document.  The  final  regulations 
also  provide  that  the  IRS  may  require  a 
return  preparw  to  use  a  method  of 
signing  other  than  a  pen-to-paper 
signatiue  or  a  facsimile  signature  stamp 
when  signing  a  return,  statement,  or 
other  document.  « 

On  July  21, 1995.  temporary 
legulations  (TD  8603)  relating  to  the 
signing  of  returns,  statements,  and  other 
doounents  were  published  in  the 
Federal  Registo-  (60  FR  37589).  A 
notice  of  proposed  rulemaking  (IA-10- 
95)  cross-referencing  the  temporary 
regulations  was  published  in  the 
Federal  Register  for  the  same  day  (60 
FR  37621). 

One  comment  responding  to  this 
notice  was  received.  A  public  hearing 
was  held  on  November  2, 1995.  After 
consideration  of  the  comment,  the 
proposed  regulations  imder  sections 
6061  and  6695  are  adopted  without 
change  by  this  Treasury  decision,  and 
the  corresponding  temporary 
regulations  are  removed.  The  comment 
is  discussed  below. 


Summary  of  Coounents 

The  commentator  suggested  that  the 
IRS  prescribe  by  regulation  any  new 
method  of  signing  any  return,  statement, 
or  other  document  to  allow  the  public 
to  conunent  on  the  method's  feasibilify. 
Also,  the  commentator  suggested  that  a 
regulation  would  constitute  substantial 
authority  and  would  provide  broader 
public  exposiue. 

The  final  regulations  did  not  adopt 
the  commentator's  suggestion.  The  final 
regulations  retain  the  full  range  of 
options  for  prescribing  new  methods  of 
signing:  forms,  instructions,  or  other 
appropriate  guidance.  The  final 
regulations  provide  the  IRS  with  the 
flexibiUfy  to  address  the  particular 
circumstances  of  any  metiiod  of  signing. 
The  IRSuwill  continue  to  inform  the 
puUic  about  methods  of  signing. 

Special  Analyses 

It  has  been  determined  that  this 
Treasury  decision  is  net  a  significant 
regulatory  action  as  defined  in  EO 
12866.  Therefore,  a  regulatory 
assessment  is  not  required.  It  also  has 
been  determined  that  section  553(b)  of 
the  Administrative  Procedure  Act  (5 
U.S.C.  chapter  5)  and  the  Regidatory 
FlexibiUfy  Act  (5  U.S.C.  chapter  6)  do 
not  apply  to  these  regulations,  and 
therefore,  a  Regulatory  Flexibilify 
Analysis  is  not  required.  Pxusuant  to 
section  7805(0  of  the  Internal  Revenue 
Code,  the  notice  of  proposed  rulemaking 
preceding  thrae  regulations  was 
submitted  to  the  Q^ef  Coimsel  for 
Advocacy  of  the  Small  Business 
Administration  for  comment  on  its 
impact  on  small  business. 

Drafting  InfiumatioD:  The  principal  author 
of  these  regulations  is  Celia  Gabrysh,  Office 
of  Assistant  Chief  Counsel  (Income  Tax  ft 
Accountins).  However,  other  personnel  from 
the  IRS  ana  Treasury  Department 
participated  in  their  development 

ListofSolqects 

26  CFR  Part  1 

Income  taxes.  Reporting  and 
recordkeeping  requirements. 

26  CFR  Part  301 

Employment  taxes,  Estate  taxes. 
Excise  taxes.  Gift  taxes.  Income  taxes, 
Penalties.  Reporting  and  recordkeeping 
requirements.  . 

AdoptioD  of  Amendments  to  dte 
Regulations 

Accordingly,  26  CFR  parts  1  and  301 
are  amended  as  follows:  i 

PART  1-ttlCOME  TAXES 

Paragraph  1.  The  authorify  citation 
for  part  1  continues  to  read  in  part  as 
follows:  'i   »     i'- 


AnthoritT:  26  U.S.C.  7805  *   *   * 

Par.  2.  Section  1.6695-1  is  amended 
by  revising  the  first  sentence  of 
paragraph  (b)(1)  to  read  as  follows: 


--'^V 


§  1.6M&-1    Ottier  aeaessable  penaWes 
Mflth  raepeotto  ttie  pfepaiatkNi  o(  Income 
leuitiM  iQi  oDMr  peTsonai. 

•        •        •        *        • 

(b)  •  •  *  (1)  Unless  the  Secretary  has 
prescribed  another  method  of  signing 
pursuant  to  §  301.6061-irb)  of  this 
chapter  on  or  after  July  21, 1995,  an 
individual  who  is  an  income  tax  return 
preparer  with  respect  to  a  return  of  tax 
under  subtitle  A  of  the  Internal  Revenue 
Code  (Code)  or  claim  for  refund  of  tax 
under  subtiUe  A  of  the  Code  shall 
manually  sign  the  retxun  or  claim  for 
ftfund  (which  may  be  a  photocopy)  in 
the  appropriate  sp>ace  provided  on  the 
return  or  claim  far  refund  after  it  is 
completed  and  before  it  is  presented  to 
the  taxpayer  (or  nontaxable  entity)  for 
signature.  •  •  * 


fIJMS-IT   IRamovedl 
Par.  3.  Section  1.6695-lT  is  removed. 

PART  301-4>ROCEDURE  AND 
ADMINiSTRATION 

Par.  4.  The  authority  citation  for  part 
301  is  amended  by  removing  the  entry 
for  section  301.6061-lT  and  adding  an 
entry  in  numerical  order  to  read  as 
follows: 

Audnrtty:  26  U.S.C  7805  *  *  * 

Section  301.6061-1  also  issued  tmder 
26  U.S.C.  6061;  •   •   * 

Par.  5.  Section  301.6061-1  is  revised 
to  read  as  follows: 

1301.6061-1    Signing  of  returns  and  other 
documentSi 

(a)  Jh  genera/.  For  provisions 
concerning  the  signing  of  returns  and 
other  documents,  see  the  regulations 
relating  to  the  particular  tax. 

(b)  Method  of  signing.  The  Secretary 
may  prescribe  in  forms,  instructions,  or 
other  appropriate  guidance  the  method 
of  signing  any  return,  statement,  or 
other  dociunent  required  to  be  made 
under  any  provisicm  of  the  internal 
revenue  laws  or  regulations. 

(c)  Effective  dates.  The  rule  in 
paragraph  (a)  is  effective  December  12. 
1996.  Tlie  rule  in  paragraph  (b)  is 
effective  on  July  21, 1995. 

f301.0M1-1T    [RNnoved] 

Par.  6.  Section  301.6061-lT  is 
removed. 
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Approved:  November  1, 1996. 
Margaret  MUner  Richard«m, 
Commissioner  oflntamU  Revenue. 
DaoaldCLabick, 

Acting  Assistant  Secretary  erf  the  Tnasuiy. 
{FR  Doc.  96-31363  Filed  12-11-W;  8:45  am] 
MLUNQ  COOK  4ttO-^-tl 

26CFRPwts1andW2    ,*^'*-        ; 

[TD868q 

RIN1546^A814 

Certain  Elections  Under  the  Omnibus 
Budget  Reconciliation  Act  of  1993 

AGENCY:  Internal  Revenue  Service  (IRS), 

Treasury. 

ACTION:  Final  regulations. 

SUMMARY:  This  document  contains  final 
regulations  relating  to  the  time  and 
manner  of  making  certain  elections 
under  the  Omnibus  Budget 
Reconciliation  Act  of  1993.  These 
regulations  provide  guidance  to  persons 
making  the  elections. 
EFFECTIVE  DATE:  December  12. 1996. 
FOR  FUFTTHER  INFORMATION  CONTACT: 
George  Bradley,  202-622-4920  (not  a 
toll-free  number). 

SUPPLEMENTARY  INFORMATION: 

Paperwork  Reductioa  Act 

The  collections  of  information 
contained  in  these  final  regulations  have 
been  reviewed  and  approved  by  the 
Office  of  Management  and  Budget  in 
accordance  wi&  the  Paperwork 
Reduction  Act  (44  U.S.C.  3507)  under 
control  number  1545-1421.  Responses 
to  these  collections  of  information  are 
required  to  obtain  the  benefits  of  the 
particular  election  that  is  the  subject  of 
the  collection. 

'"  An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
imless  the  collection  of  information 
displays  a  valid  control  number. 

The  estimated  annual  burden  per 
respondent  varies  from  15  minutes  to  45 
minutes,  depending  on  individual 
drciunstances,  with  an  estimated 
average  of  30  minutes. 

Comments  concerning  the  accivacy  of 
this  burden  estimate  and  suggestions  for 
reducing  this  burden  should  be  sent  to 
the  Internal  Revenue  Service,  Attn:  IRS 
Reports  Clearance  Officer,  T:FP, 
Washington,  DC  20224,  and  to  the 
Office  of  Management  and  Budget.  Attn: 
Desk  Officer  for  the  Department  of  the 
Treasury,  Office  of  Information  and 
Regulatory  Affairs,  Washington,  DC 
20503. 

Books  or  records  relating  to  this 
collection  of  information  miist  be 


retained  as  long  as  their  contents  may 
become  material  in  the  administration 
of  any  internal  revenue  law.  Generally, 
tax  returns  and  tax  return  information 
are  confidential,  as  required  by  26 
U.S.C  6103. 

Background 

This  dociunent  oontmns  final 
regulations  relating  to  elections  under 
the  following  sections  of  the  Internal 
Revenue  Code  of  1986  (Code)  and  the 
Omnibus  Budget  RecondUation  Act  of 
1993  (Pub.  L.  103-66. 107  Stat.  312) 
(Act): 


Act  section 

Code  section 

13114  .„ 

13150 - 

13206(d) 

13225 

1044(a). 
10e(c)(3)(C). 
163(dH4)(B)fiiO. 
6655(e)(2)(C). 

On  December  27, 1993,  the  Federal 
Register  pubUshed  temporary 
regulations  (TD  8509)  and  a  cross- 
reference  notice  of  proposed  rulemaking 
(IA-62-93),  58  FR  68300  and  58  FR 
68336,  respectively,  relating  to  these 
elections.  Three  written  comments 
responding  to  the  regulations  were 
submitted.  Since  none  of  the 
commentators  requested  a  public 
hearing,  one  was  not  held.  After 
consideration  of  the  comments,  the 
proposed  regulations  are  adopted  as 
final  regulations  subject  to 
modifications  to  proposed  §  1.108(c)-l, 
and  the  corresponding  temporary 
regulations  are  removed.  The  comments 
and  a  description  of  the  modifications  to 
proposed  §  1.108(c)-l  are  discussed 
below. 

Summary  of  Comments  and 
Modifications 

All  three  comments  related  to  the 
election  imder  section  163(d)(4)(B)(iii), 
which  allows  a  taxpayer  to  take  all  or 
a  portion  of  certain  net  capital  gains, 
attributable  to  dispositions  of  property 
held  for  investment,  into  accoimt  as 
investment  income.  As  a  consequence, 
the  capital  gains  afiiected  by  this 
election  are  not  eligible  for  the 
maximum  capital  gain  rate  of  28 
percent.  The  election  must  be  made  on 
Form  4952,  Investment  Interest  Expense 
Deduction,  on  or  before  the  due  date 
(including  extensions)  of  the  income  tax 
return  for  the  ta3cable  year  in  which  the 
net  capital  gain  is  recognized. 

The  commentators  questioned  the 
authority  of  the  IRS  to  require  a  framal 
election,  stated  that  a  formal  election 
will  add  to-the  complexity  of  filing 
individual  income  tax  returns,  and 
suggested  that  taxpayers  be  allowed  to 
freely  change  the  manner  in  which  they- 
treat  long-term  capital  gains,  as  long  as 


the  taxable  year  is  open.  These 
comments  were  given  careful 
consideration.  However,  they  have  not 
been  incorporated  into  these  final 
regulations.  The  IRS  and  the  Treasury 
Department  believe  that  the  requirement 
of  a  formal  election  is  supported  by  the 
language  of  section  163(d)(4)(B)(iii),  is 
not  unduly  burdensome,  and  provides 
taxpayers  with  flexibiUty,  since  the 
election  is  revocable. 

The  final  regulations  modify  the 
requirements  for  making  the  election  for 
discharge  of  qualified  real  property 
business  indebtedness  under  section 
108(c).  Under  the  previous  temporary 
regulations  a  taxpayer  was  leqi^iM  to 
make  the  election  with  the  taxpayer's 
income  tax  return  for  the  taxable  year  in 
which  the  discharge  occurred,  but  was 
permitted  to  file  an  election  with  an 
amended  retiun  or  claim  for  credit  or 
refund  if  the  taxpayer  established 
reasonable  cause  for  failiue  to  file  the 
election  with  the  original  return.  The 
final  regulations  require  the  taxpayer  to 
make  the  election  on  the  timely-filed 
(including  extensions)  Federal  income 
tax  return  for  the  taxable  year  in  which 
the  taxpayer  has  discharge  of 
indebtedness  income  that  is  excludible 
imder  section  108(a).  Therefore,  a 
taxpayer  that  fails  to  make  the  election 
on  that  return  must  request  the 
Commissioner's  consent  to  file  a  late 
election  under  §  301.9100-3T  or  any 
regulations  that  supersede  §  301.9100- 
3T. 

Special  Analyses 

It  has  been  determined  that  these 
regulations  are  not  significant  rules  as 
defined  in  Executive  Order  12866.  It 
also  has  been  determined  that  section 
553(b)  of  the  Administrative  Procedure 
Act  (5  U.S.C.  chapter  5)  does  not  apply 
to  these  regulations,  and  because  the 
notice  of  proposed  r\ilemaking 
preceding  the  regulations  was  issued 
prior  to  March  29. 1996.  a  Regulatoiy 
Flexibility  Analysis  is  not  required. 
Pursuant  to  section  7805(f)  of  the 
Internal  Revmue  Code,  the  notice  of 
proposed  rulemaking  preceding  these 
regulations  was  submitted  to  the  Small 
Business  Administration  for  comment 
on  its  impact  on  small  business. 

Drafting  Information:  The  principal  author 
of  these  regulations  is  Ge(»ge  Bradley,  Office 
of  Assistant  Chief  Coiuisel  (Income  Tax  and 
Accounting),  Internal  Revenue  Service. 
However,  personnel  from  other  offices  of  the 
Internal  Revenue  Service  and  the  Treatuiy 
Department  partidpatad  in  their 
development. 
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ListofSabjecti 

26  CFR  Part  1 

Income  taxes.  Reporting  and 
recordkeeping  requirements. 

26CFRPaTt602 

Reporting  and  recordkeeping 
requirements. 

Adoption  of  Amendments  to  the 
Regulatioas 

Accordingly,  parts  1  and  602  of  title 
26  of  the  Code  of  Federal  Regulations 
are  amended  as  follows: 

PART  1— INCOME  TAXES 

Paragraph  1.  The  authority  citation 
for  part  1  is  amended  by  removing  the 
entry  for  section  1.108(c)-lT  and  by 
adding  an  entry  in  niunerical  order  to 
read  as  follows. 

Antfaority:  26  U.S.C  7805  •  •  • 

Section  1.108(c)-l  also  issued  under 

the  authority  of  26  U.S.C  108(d)(9): 

•  •  * 

f1.106(c)-1T    [Removed 

Par.  2.  Section  1.108(c)-lT  is 
removed. 

{ 1.l63<d)-1T    [Removed] 

Par.  3.  Section  1.163(d)-lT  is 
removed. 

f1.1044(a>-1T    [Removed] 

Par.  4.  Section  1.1044(a)-lT  is 
removed. 

f1J666(eHT    [Removed] 
Par.  5.  Section  1.6655(e)-lT  is 

removed. 
Par.  6.  Section  1.108(c)-l  is  added  to 

read  as  follows: 

§1.108(e>-1    Time  and  manner  for  making 
election  under  the  Omnibus  Budget 
ReconcWettoo  Act  of  1993. 

(a)  Description.  Section  108(c)(3)(C). 
as  added  by  section  13150  of  the 
Omnibus  Budget  Reconciliation  Act  of 
1993  (Pub.  L.  103-66. 107  Stat.  446). 
allows  certain  noncorporate  taxpayers  to 
elect  to  treat  certain  indebtedness 
described  in  section  108(c)(3)  that  is 
discharged  after  December  31, 1992,  as 
qualified  real  property  biisiness 
indebtedness.  This  discharged 
indebtedness  is  excluded  from  gross 
income  to  the  e^ctent  allowed  by  section 
108. 

(b)  Tune  and  manner  for  making 
election.  The  election  described  in  this 
section  must  be  made  on  the  timely- 
filed  (including  extensions)  Federal 
income  tax  return  for  the  taxable  year  in 
which  the  taxpayer  has  discharge  of 
indebtedness  income  that  is  excludible 
fiom  gross  income  under  section  108(a). 


The  election  is  to  be  made  on  a 
completed  Form  982.  in  accordance 
with  that  Form  and  its  instructions. 

(c)  RevocabiJity  of  election.  The. 
election  described  in  this  section  is 
revocable  with  the  consent  of  thfl>      .,  , . 
Commissioner.  -  *r,  - 

(d)  Effective  date.  The  rules  set  forth 
in  this  section  are  efifsctive  December 
27  1993. 

Par.  7.  Section  1.163(d)-l  is  added  to 
read  as  follows. 

|1.163(d)-1    Time  and  manner  for  making 
election  under  the  Omnfcue  Budget  -,     . 
Reconciliation  Act  of  1993. 

(a)  Description.  Section 
163(d)(4)(B)(iii),  as  added  by  section 
13206(d)  of  the  Omnibus  Budget 
Reconciliation  Act  of  1993  (Pub.  L.  103- 
66,  107  Stat.  467).  allows  an  electing 
taxpayer  to  take  all  or  a  portion  of 
certain  net  capital  gains,  attributable  to 
dispositions  of  property  held  for 
investment,  into  accoimt  as  investment 
income.  As  a  consequence,  the  capital 
gains  affected  by  this  election  are  not 
eligible  for  the  maximum  capital  gain 
rate  of  28  percent.  The  election  may  be 
made  for  net  capital  gains  recognized  by 
noncorporate  taxpayers  during  any 
taxable  year  beginning  after  December 
31. 1992. 

(b)  Time  and  manner  for  making  the 
election.  The  election  under  section 
163(d)(4)(B)(iii)  must  be  made  on  or 
before  the  due  date  (including 
extensions)  of  the  income  tax  retvun  for 
the  taxable  year  in  which  the  net  capital 
gain  is  recognized.  The  election  is  to  be 
made  oh  Form  4952,  Investment  Interest 
Expense  Deduction,  in  accordance  with 
the  Form  and  its  instructions. 

(c)  Revocability  of  election.  The 
election  described  in  this  section  is 
revocable  with  the  consent  of  the 
Commissioner. 

(d)  Effective  date.  The  rules  set  forth 
in  this  section  are  efiiective  December 
12  1996. 

Par.  8.  Section  I.1044(a>-1  is  added  to^ 
read  as  folloifvs.    *  '  ^^     [ 

f1.1044(a)-l    Tkne  and  manner  for  making 
election  under  the  OmntNja  Budget 
Reconciliation  Act  of  1993. 

(a)  Description.  Section  1044(a),  as 
added  by  section  13114  of  the  Omnibus 
Budget  Reconciliation  Act  of  1993  (Pub. 
L.  103-66,  107  Stat.  430),  generally 
allows  individuals  and  C  corporations 
that  sell  publicly  traded  securities  after 
August  9, 1993,  to  elect  not  to  recognize 
certain  gain  from  the  sale  if  the  taxpayer 
purchases  common  stock  or  a 
partnership  interest  in  a  speciaUzed 
small  business  investment  company 
(SSBIC)  writhin  the  60-day  period 
beginning  on  the  date  the  publicly 
traded  securities  are  sold. 


••'  n 


(b)  Time  and  manner  for  making  the 
election.  The  election  under  section 
1044(a)  must  be  made  on  or  before  the 
due  date  (including  extensions)  for  the 
income  tax  return  for  the  year  in  whidi 
the  pubUcly  traded  securities  are  sold. 
The  election  is  to  be  made  by  reporting 
the  entire  gain  from  the  sale  of  publicly 
traded  securities  on  Schedule  D  of  the 
income  tax  return  in  accordance  with 
instructioos  for  Schedule  D,  and  by 
attaching  a  statement  to  Scheduie  D 
showing — 

(1)  How  the  nonrecognized  gain  was 
calculated; 

(2)  The  SSBIC  in  which  common 
stock  or.a  partnership  interest  was 
purchased; 

(3)  The  date  the  SSBIC  stock  or 
partnership  interest  was  purchased;  and 

(4)  The  basis  of  the  SSBIC  stock  or 
partnership  interest. 

(c)  Revocability  of  election.  The 
election  described  in  this  section  is 
revocable  with  the  consent  of  the 
Commissioner. 

(d)  Effective  date.  The  rules  set  forth 
in  this  section  are  effective  December 
12, 1996. 

Par.  9.  Section  1.6655(e)-l  is  added  to 
read  as  follows. 

f  1.6856(eH    Time  and  manner  tor  maUng 
election  under  tfieOmnKMia  Budget 
Reconciliation  Act  of  1993. 

(a)  Description.  Section  6655(eH2)(C). 
as  added  by  section  13225  of  the 
Omnibus  Budget  Reconciliation  Act  of 
1993  (Pub.  L.  103-66,  107  Stat.  486), 
allows  a  corporate  taxpayer  to  make  an 
aimual  election  to  use  a  different 
annualization  period  to  determine 
aimuaUzed  Income  for  piuposes  of 
paying  any  required  installment  of 
estimated  income  tax  for  a  taxable  year 
beginning  after  December  31, 1993. 

(b)  Time  and  manner  for  making  the 
election.  An  election  under  section 
6655(e)(2)(C)  must  be  made  on  or  before 
the  date  required  for  the  payment  of  the 
first  required  installment  for  the  taxable 
year.  For  a  calendar  or  fiscal  year 
corporation.  Form  8842,  Election  to  Use 
Different  Annualization  Periods  for 
Corporate  Estimated  Tax,  must  be  filed 
by  the  15th  day  of  the  4th  month  of  the  . 
taxable  year  for  which  the  election  is  to 
apply.  Form -8842  must  be  filed  with  the 
Internal  Revenue  Service  Center  where 
the  corporation  files  its  income  tax 
return. 

(c)  Revocability  of  election.  The 
election  described  in  this  section  is 
irrevocable. 

(d)  Effective  date.  The  rules  set  forth 
in  this  section  are  Elective  December 
12. 1996. 
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PART  602-OMB  CONTROL  NUMBERS 
UNDER  THE  PAPERWORK 
REDUCTION  ACT 

Par.  10.  The  authority  dtation  for  part 
602  continues  to  read  as  follows: 

Aaterlly:  26  U.S.C  7805. 

Par.  11.  In  §602.101,  paragraph  (c)  is 
amended  as  follows: 

1.  The  following  entries  are  ranoved 
from  the  table: 

faoe.101    OMBCoiMrolnumbera. 

•        •    .   •        •        • 


(0 


*  *  • 


OH  part  or  section  wtiera 

RJttfllllNKJ  ttlMJ  OBSCnDBQ 

Currant 

0MB  con-- 

trolNa 

•                  '  •                     •     "^ 

• 

• 

1.108(C)-1T v 

... 

1645-1421 

•              •              •         j> 

.•s,* 

•  . 

1.163(d)-lT  

™ 

1S45-1421 

•                          •                          •        . 

• 

• 

1.1044<a>-1T  .^^^..     ^«.....^ 

1545-1421 

•             *             • 

•  • 

a 

1.6666(eHT  

... 

1546-1421 

2.  The  following  oitries  are  added  in 
niunerical  order  to  the  table: 

fOOLIOI    0MB  Control  nuaiberB. 

•        •        •        •        • 

crH  pan  or  sacwon  wnere         n&jn  »#<n. 
nenonea  ana  oescmea  aJgi  .g. 


1.10B(ch1  1546-1421 

1.163(dh1 .. 1546-1421 

•  •  •  .  *  a 

1.1044(D-1  .. . 1545-1421 


1.e666<a)-1 


1545-1421 


26  CFR  Part*  land  002 

[TD86871 

Rmi546-ATa2 

Source  of  Income  From  Salea  of 
Inventory  and  Natural  Reeoufcea 
Produced  In  Onejluriadtetton  and  Sotd 
In  Another  JurtedlctkMi;  Correction 

AGENCY:  Internal  Revenue  Senrice  (IRS), 

Treasury. 

ACTION:  Correction  to  final  and 

tempmary  regulations. 

SUMMARY:  This  document  contains 
oxrections  to  final  and  temporary 
regulations  (TD  8687),  whidi  were 
published  in  the  Fedoal  Reglstiir  on 
Friday,  November  29, 1996  (61  FR 
60540)  governing  the  source  of  income 
from  sales  of  natural  resources  or  other 
inventory  produced  in  the  United  States 
and  sold  outside  the  United  States  or 
produced  outside  the  United  States  and 
sold  in  the  United  States. 
EFFECTIVE  DATE:  December  30, 1996. 
FOR  FURTHER  INFORMATION  CONTACT: 
Anne  Shelbume  (202)  622-3880,  (not  a 
toll-free  number). 
SUPPLBIENTARY  INFORMATION: 

Badcgroond 

The  final  regulations  that  are  the 
subject  of  these  corrections  are  imder 
section  863  of  the  Internal  Revenue 
Code. 

Need  for  Cofiaction 

As  published,  the  final  regulaticnis 
contain  errors  which  may  prove  to  be 
misleading  and  are  in  need  of 
clarification.  Correction  of  Publication 

Accordingly,  the  pubUcation  of  the 
final  regiilations  (TD  8687),  which  are 
the  subject  of  FR  Doc.  96-30617,  is 
corrected  as  follows:       *" 

1.  On  page  60540,  cohmm  3.  in  the 
preamble,  under  the  caption  DATES,  line 
3.  the  language  "Applitability. 
Taxpayers  may  apply"  is  corrected  to 
read  "Applicability.  These  regulations 
apply  to  taxable  years  beginning  after 
Deoeonber  30, 1996.  However,  taxpayers 
mayappljr". 


MvgaratMilMrl 

Commissitmw  of  Internal  Ravanue. 

Ajqiroved:  November  1, 1996. 
DaaaM  C  LiMck. " 

Actb^  Assistant  Secretary  of  the  Treasury. 
(FR  Doc  96-31362  Filed  12-11-96;  8:45  am] 


flJ6»-l    (Conaeiadl 

2.  On  page  60546,  column  3,  $1,863- 
1  (e),  is  corrected  to  read  as  follows: 


f1 


>1    AUocatiOfi  of  BToaa  Incoaie. 


(e)  Effective  dates.  The  rules  of 
paragr^>hs  (a),  (b)  and  (c)  of  this  Section 
will  ^)ply  to  taxable  years  beginning 
after  December  30, 1096.  However, 
taxpayers  may  apply  the  rules  of  this 
section  for  taxable  years  beginning  after 
July  11, 1995,  and  on  or  before 


December  30, 1996.  For  years  beginning 
before  December  30, 1996,  see  §1.863- 
1  (as  contained  in  26  CFR  part  1  revised 
as  ofApril  1,1996). 


I1J63-2    ICorracMI 

3.  On  page  60547,  colmnn  1,  §  1.869- 
2  (c).  line  2,  the  language  "apply  to 
taxable  years  beginning"  is  conacted  to 
read  "apply  to  taxable  years  beginning 
after". 

4.  On  page  60547,  column  2.  §  1.863- 

2  (c),  line  2  from  the  top  of  the  column, 
the  language  "1995,  and  before 
December  30, 1996."  is  corrected  to  read 
"1995,  and  on  or  before  December  30. 
1996.". 

f1J6»-3    [Corradad] 

5.  On  page  60550,  column  3,  $  1.863- 

3  (h),  is  corrected  to  read  as  follows: 

§  1 .863  3    Allocation  and  amwHttoniiient  of 
I  of  Inwantocy. 


(h)  Effective  dates.  The  rules  of  this 
section  apply  to  taxable  years  beginning 
after  December  30, 1996.  However, 
tasqwyers  may  apply  these  regulations 
for  taxable  years  beginning  after  )iily  11, 

1995,  and  on  or  before  December  30, 

1996.  For  years  beginning  before 
December  30, 1996.  see  §§  1.863-3A  and 
1.863-3AT. 


CjfBlliia  E.  Giigaby, 

Chief.  Reguhtions  Unit,  Assistant  Chief 

Counsel  (Corpmate). 

[nt  Doc  96-31717  Filed  12-10-96;  2:21  pm) 


NATKMAL  LABOR  RELATIONS 
BOARD 

20CFRPart102 

Rulee  Qoveming  Mieconduct  lay 
Attorneys  or  Paity  Repraeentattvee 

AQBICY:  National  Labor  Relations 

Board. 

ACTION:  Final  rule. 


r:  The  National  Labor  Relations 
Board  issues  a  final  rule  modifying  its 
current  rules  govemingmisconduct  by 
attorneys  and  party  representatives. 
EFFECTIVE  DATE:  January  13, 1997. 
FOR  FURTHER  aiFORMATKM  CONTACT:  John 
J.  Toner,  Executive  Secretary,  National 
Labor  Relations  Board,  1099  14th  Street. 
NW,  Room  11600,  Washington.  DC 
20570.  Telephcme:  (202)273-1940. 
SUPPLEMBfTARY  INFORMATION:  In  a  notice 
of  proposed  rulemaking  (NPR) 
publi^ied  on  May  20, 1996  (61  FR 
25158),  the  Board  proposed  various 
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changes  to  §  §  102.44  and  102.66(d)  of 
its  rules  governing  misconduct  by 
attorneys  and  party  representatives  at 
uniair  labor  practice  and  representation 
hearings,  respectively.  The  proposed 
changes  consolidated  the  current 
misconduct  rules  into  a  single  rule, 
revised  the  rules  to  cover  misconduct  at 
any  and  all  stages  of  any  Agency 
proceeding,  attempted  to  clarify  the 
types  of  misconduct  covered  by  the 
revised  rule  by  substituting  the  phrase 
"misconduct,  including  unprofessional 
or  improper  behavior"  for  the  current 
phrase,  "miscisiduct  of  an  aggravated 
character,"  and  set  forth  the  procedures 
for  processing  allegations  of 
misconduct.  In  addition,  the  proposed 
rule  revised  §  102.21  of  the  Board's  rules 
governing  the  filing  of  answers  to  imfair 
labor  practice  complaints  to  make  that 
section's  disciplinary  provisions 
applicable  to  non-attorney  party 
representatives  as  well  as  attorneys. 

The  Board  received  11  comments  in 
response  to  the  NPR.  Those  submitting 
comments  included  the  NLRA  Practice 
and  Procedure  Committee  of  the 
American  Bar  Association  (ABA)  Labor 
and  Employment  Law  Section  (hereafter 
ABA  Practice  and  Procedure 
Committee),^  seven  management-side 
law  firms  or  attorneys,  one  union-side 
attorney ,2  and  two  labor  organizations 
(AFL-aO  and  UAW).  Many  of  the 
comments  were  extensive  and  stated  a 
number  of  objections  to  the  proposed 
rule  changes  or  offered  suggestions  as  to 
ways  to  improve  the  rule.  These 
ob)ections  or  siiggestions  are  addressed 
by  subject  matter  below. 

L  Scope  of  Rale 

The  Board's  current  misconduct  rules 
are  unlike  the  misconduct  rules  adopted 
by  many  other  Federal  agencies  in  that 
they  apply  only  to  misconduct  at 
hearings.  As  indicated  above,  the 
Board's  NPR  {apposed  that  the  rules  be 
extended  to  cover  misconduct  at  any 
and  all  stages  of  any  Agency  proceeding, 
including  the  investigative,  pre-hearing 
and/or  comphance  stages  of  a 
representation  or  unfair  labor  practice 
proceeding.  As  explained  in  the  NPR, 
the  purpose  of  this  change  was  to 


I- 


>  The  commants  of  the  ABA  Practice  and 
Procedure  Committee  were  submitted  by  ] 
Brady  and  Victor  Schachter,  the  Union  and 
Management  Co-Chain,  respectively,  of  the  ABA 
Practice  and  Procedure  Coaunittaa'a  Subcommittaa 
on  Unauthorized  Practice. 

'The  coniment  tubmitted  by  the  union-aide 
attorney  (Victor  J.  Van  Bourg  of  Van  Bourg, 
Weinberg.  Roger  k  Roaenbld)  did  not  address  the 
substance  of  the  proposed  changes,  but  simply 
urged  that  the  changes  not  be  applied  retroactively. 
The  provisions  set  forth  in  the  instant  final  rule,  to 
the  extent  they  are  inconsistent  or  constitute  a 
change  from  the  current  rule  and/or  pnctice,  will 
opaiate  proepectively  oaly. 


provide  the  Board  with  the  same 
authority  held  by  other  Federal  agencies 
to  take  appropriate  and  effective 
disciplinary  action  against  attorneys  or 
other  representatives  who  have  engaged 
in  misconduct  occurring  outside  of 
hearings.  As  noted  in  the  NPR,  because 
the  current  rule  lacks  such  a  provision, 
the  Board  in  the  past  has  been  unable 
to  impose  such  discipline,  and  instead 
has  been  forced  to  request  the 
appUcable  state  bar  to  investigate  and 
process  such  allegations.  See,  e.g., 
TownsendMfg.  Co..  317  NLRB  1169 
(1995)  (Board  referred  to  state  bar 
allegation  that  attorney  suborned 
perjury  during  pre-complaint 
investigation  of  unfair  labor  practice 
charge). 

Six  of  the  11  comments  filed  in 
response  to  the  NPR  specifically 
addressed  this  aspect  of  the  proposed 
rule.  Of  these,  three  (filed  by  the  ABA 
Practice  and  Procedure  Ck)mnuttee,  the 
AFL-aO,  and  the  UAW)  supported  the 
change,  and  three  (filed  by  management 
law  &nas  Seyfarth,  Shaw,  Fairweather  & 
Geraldson  and  Semler  &  Phtzker;  and 
attorney  Martin  L.  Garden)  opposed  it. 
The  ABA  Practice  and  {Procedure 
Committee,  the  AFL-CIO.  and  the  UAW 
all  stated  that  they  generally  favored 
extending  the  rule  beyond  the  hearing 
stage  as  proposed,  and  reconunended 
that  this  be  made  even  more  expUcit  in 
the  rule.  The  three  management  law 
firms  opposing  the  change,  on  the  other 
hand,  argued  that  extending  the  rule  to 
the  pre  and  post-hearing  stages, 
combined  with  the  "vague"  and 
"nebulous"  pr(^>osed  new  language  or 
standard  for  suspensicoi  or  disbarment, 
could  lead  to  attempts  to  intimidate 
party  representatives  during  the 
investigative  or  preliminary  stages  of 
un&ir  labor  practice  or  representation 
proceedings  Ad  chill  aggressive  or 
vigorous  representation  of  clients. 

Having  carefully  considered  these 
comments,  we  have  decided  to  retain ' 
this  change  in  the  final  rule.  In  reaching 
this  decision,  we  have  been  particularly 
influenced  by  the  favorable  conunent 
submitted  by  the  bipartisan  ABA 
Practice  and  Procedure  Committee. 
Further,  as  discussed  below,  we  have 
decided  not  to  retain  the  new  language 
or  standard  for  suspension  or 
disbarment  proposed  in  the  NPR.  Thus, 
we  anticipate  that,  to  the  extent  that 
proposed  new  language  or  standard  was 
the  primary  or  major  source  of  the 
concerns  expressed  by  those  opposing 
the  proposed  extension  of  the  rule, 
those  concerns  will  be  allayed.  Finally, 
as  noted  above,  modifying  the  Board's 
misconduct  rule  in  th^  regard  vrill 
confonn  it  to  the  rules  issued  by 
munerous  other  Federal  agencies  which 


are  not  limited  to  misconduct  occuiiing  - 
at  hearings.  See  Federal  agency  rules 
disc\issed,  infra. 

Accordingly,  the  proposed  extension 
of  the  rule  is  retained  in  the  final  rule. 
As  suggested,  we  have  also  made  this 
change  even  more  expUcit  in  the  rule. 

IL  Standard  fior  Discipline 

As  indicated  above,  the  Board's  NPR 
proposed  that  the  phrase,  "misconduct, 
including  improfessional  or  improper 
behavior,"  be  substituted  for  the  current 
phrase,  "misconduct  of  an  aggravated 
character."  As  indicated  in  the  NPR,  the 
intent  of  this  proposal  was  to  clarify  to 
some  extent  the  current  language  which 
had  been  criticized  by  some  in  the  past 
as  awkward  or  confusing.  As 
emphasized  in  the  NPR,  the  intent  was 
not  to  make  any  substantive  change  in 
the  current  standard  for  imposing 
suspension  or  disbarment,  and  the 
Bowd  would  continue  to  consider  both 
aggravating  and  mitigating 
circumstances  in  determining  the 
appropriate  sanction. 

The  comments  submitted  in  response 
to  the  NPR  indicate  that  the  Board's 
attempt  to  clarify  the  rule  in  this  respect 
was  not  generally  well  received,  despite 
the  Board's  assurances  that  the 
clarification  was  not  meant  to  make  any 
substantive  change.  Thus,  the  ABA 
Practice  and  Procedure  Committee  and 
all  of  the  management-side  law  firms  or 
attorneys  submitting  conunents  strongly 
opposed  the  proposal  on  the  ground  that 
the  proposed  new  language  was  vague 
and  undefined  and/ or  because  it 
appeared  to  lower  the  ciurent  standard 
for  suspension  or  disbarment  by 
deleting  the  phrase  "of  an  aggravated 
character."  "The  ABA  Practice  and 
Procedure  Committee  therefore  urged 
that  the  Board  retain  the  cturent 
standard,  or,  at  a  minimum,  more 
clearly  define  what  the  new  standard 
entails. 

The  AFL-aO  and  UAW  did  not 
expUdtly  oppose  the  proposed  new 
language  or  urge  the  retention  of  the 
current  language,  but  likewise  argued 
that  the  proposed  new  rule  needed  to  be 
clarified.  Thus,  for  example,  the  AFL- 
CIO  argued  that  the  Board  should  alert 
practitioners  that  certain  conduct  would 
be  subject  to  discipline  by  including  a 
non-exhaustive,  illustrative  list  of  the 
types  of  activities  that  would  be  subject 
to  the  rule. 

In  addition,  both  the  AFL-CIO  and    - 
the  UAW  offered  specific  suggestions  as 
to  what  type  of  conduct  should  be 
included.  Thus,  the  UAW  argued  that 
the  rule  should  make  clear  that 
coimseling  or  actively  participating  in 
the  commission  of  an  imfair  labor 
practice  would  be  subject  to  discipline. 
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And  v^iile  the  AFL-dO  took  no 
position  on  M^ether  all  unfair  labor 
practioes  or  violations  of  the  Board's 
rules  should  be  covered,  it  similarly 
argued  that  certain  im£air  labor  practioes 
or  violations  of  the  Board's  rules  should 
be  subject  to  discipline,  including 
violations  of  the  Act  or  the  Board's  rules 
that  relate  to  and  would  undomine  the 
integrity  of  the  Board's  processes  <x 
where  die  representative's  participation 
in  a  professional  capacity  was  necessary 
to  carry  out  the  unlawful  conduct. 
Specific  examples  offered  by  the  AFL- 
ao  included:  counseling  parties  to 
resist  compliance  with  a  valid  subpoena 
in  the  absoice  of  any  valid  objections 
thereto;  aiding  or  assisting  employers  in 
committing  violations  of  Section  8(a)(4) 
of  the  Act;  aiding  or  assisting  employers 
in  committing  certain  SeC  8(a)(1) 
violations,  such  as  interrogating 
employees  in  preparing  a  defense  to  a 
complaint  without  following  the 
safeguards  set  forth  in  Johnnie's  Poultry, 
146  NLRB  770  (1964),  and  requesting 
employees  to  provide  copies  of 
statements  given  to  the  Board;  assisting 
employers  in  filing  non-meritorious  or 
preempted  retaliatory  lawsuits  against 
employees  or  unions  and  attempting  to 
conduct  discovery  in  such  proceedings 
to  obtain  information  that  coiild  not 
otherwise  be  obtained  in  Board 
proceedings,  such  as  the  names  of 
employees  who  attend  organizational 
meetings,  authorization  c^rds, 
organizing  documents,  or  Board   /-  - 
affidavits;  and  conduct  which  violates 
the  Board's  rules  governing  the  formal 
election  process,  including  misconduct 
which  protracts  the  representation 
hearing  and  objectionable  conduct  that 
necessitates  a  second  election. 

In  view  of  the  foregoing  comments, 
which  as  indicated  lugely  opposed  the 
change,  we  have  decided  to  reconsider 
the  Board's  original  proposal  in  this 
regard.  The  Board's  original  proposal 
was  based  on  two  assiunptions:  (1)  That 
the  phrase  "of  an  aggravated  character" 
in  the  ciurent  rule  sometimes  caused 
confusion  as  to  whether  certain  conduct 
was  subject  to  suspension  or 
disbarment,  as  opposed  to  lesser 
discipline  such  as  a  reprimand;  and  (2) 
that  clarification  woidd  also  be  helpful 
in  view  of  the  proposal  to  extend  the 
rule  to  cover  misconduct  occvirring 
outside  of  hearings.  Based  on  these 
asstunptions.  the  Board  reviewed  the 
various  types  of  misconduct  rtiles 
issued  by  other  agencies  and  decided  to 
propose  a  minor  modification  to  the 
language  in  the  hope  that  this  would 
provide  some  clarification  and  would  be 
more  imderstandable  to  practitioners. 
As  indicated  above  and  in  the  . 


disctission  aocompanjring  the  proposed 
rule,  thoe  was  no  intent  to  make  any 
substantive  change  to  the  cturent 
standard. 

However,  as  noted,  virtually  all  of  the 
comments  expressed  opposition  to  the 
Board's  proposed  new  language  on  the 
ground  that  it  was  vague  and  undefined 
and  appeared  to  lower  the  current 
standard.  Moreover,  a  few  also 
specifically  questioned  the  Board's 
imderlying  assumptions.  Thus,  Jackstm, 
Lewis,  Schnitzler  &  Krupman.  onia  of  the 
management  law  firms  submitting 
comments,  argued  that  the  curroit 
language  is  in  fact  clearly  understood  by 
practitioners  and  should  be  retained.  As 
indicated  above,  the  ABA  Practice  and 
Procedure  Committee  also  urged  the 
Board  to  retain  the  current  language. 

Having  carefully  considered  these 
comments,  we  conclude  that  the 
proposed  new  langiiage,  "misconduct, 
including  unprofessional  or  improper 
behavior,"  rather  than  bringing  greater 
clarity,  would,  at  least  in  the  short  run, 
actually  cause  more  confusion  among 
practitioners.  Although  the  Board  took 
pains  to  emphasize  in  the  discussion 
accompanying  the  proposed  rule  that  it 
was  not  attempting  to  make  any  change 
in  the  standard  by  substituting  this 
language  for  "misconduct  of  an 
aggravated  character,"  and  that  it  would 
continue  to  consider  both  aggravating 
and  mitigating  circumstances  in 
imposing  discipline,  it  is  obvious  from 
the  comments  received  that  deletion  of 
the  phrase  "of  an  aggravated  character" 
fixim  the  rule  is  unlikely  to  gain 
widespread  public  understanding, 
acceptance  or  approval.  Accordl^y, 
we  have  decided  not  to  adopt  that 
proposal  in  the  final  rule.  Further,  as  it 
appears  that  the  current  language  is 
understood  and  accepted  by 
practitioners,  we  have  decided  to  retain 
the  current  language  as  urged  by  the 
ABA  Practice  and  Procedure  Committee. 

However,  for  the  reasons  set  forth  in 
the  NPR,  and  particularly  in  light  of  the 
other  changes  that  are  being  proposed  to 
extend  the  scope  of  the  ndes  to  cover 
misconduct  outside  hearings,  we 
continue  to  believe  that  some 
clarificaticHi  of  the  ciurent  rule  would 
be  helpful  in  order  to  provide  guidance 
-in  futiue  cases  arising  under  the  newly 
revised  rule.      « 

The  question  therefore  remains  as  to 
the  best  way  to  clarify  the  rule.  A  review 
of  the  disciplinary  rules  issued  by  other 
agencies  indicates  that  there  are 
essentially  three  diffarmit  alternatives 
available  to  the  Board.  The  first 
alternative,  and  the  one  adopted  by  the 
Board  in  the  NPR,  is  to  attempt  to  define 
"misconduct"  by  the  use  of  certain 
familiar  adjectives.  This  approach  has 


been  adopted  by  the  Securities  and 
Exchange  Commission  (SEC)  and  the 
Commodity  Futures  Triining 
C(Hnnu88ion  (CFTC).  See  17  CFR 
201.102(eKprovidix^  that  SEC  may 
suspend  or  disbar  any  person  found  to 
have  engaged  in  "unethical  or  improper 
professional  conduct");  and  17  CFR 
10.11(b)(providing  that  CFTC  may 
suspend  w  disbar  any  person  found  to 
have  engaged  in  "unethical  or  improper 
unprofessional  conduct  either  in  the 
course  of  an  adjudicatory,  investigative, 
rulemaking  or  other  proceeding  before 
the  Commission  or  otherwise"). 

A  second  alternative  is  to  reference 
the  standards  of  ethical  conduct  applied 
by  the  bars  and/or  courts,  and  require 
practitioners  to  conform  to  those 
standards.^  This  alternative,  either  by 
itself  or  in  conjunction  with  the  first 
alternative,  has  been  adopted  by  the 
Federal  Communications  Commission 
(FCC),  Federal  Trade  Commission 
(FTC),  Federal  Energy  Regulatory 
Commission  (FERC),  and  Department  of 
Transportation  (DOT).  See  47  CFR  Sec. 
1.24  (providing  the  FCC  may  suspend  or 
disbar  any  person  who  has  "failed  to 
conform  to  standards  of  ethical  conduct 
required  of  practitionws  at  the  bar  of 
any  court  of  which  he  is  a  member;" 
and/or  displays  conduct  which  if 
displayed  toward  any  court  of  the 
United  States  would  be  cause  for  such 
discipline);  16  CFR  4.1(e)(providing  that 
"all  attorneys  practicing  before  the 
[FTC]  shall  conform  to  the  standards  of 
ethical  condxict  required  by  the  bars  of 
which  the  attorneys  are  members"  and 
that  the  Commission  may  sus{}end  or 
disbar  any  attorney  who  "is  not 
conforming  to  such  standards,  or  *  *  * 
has  been  otherwise  guilty  of  conduct 
warranting  disciplinary  action");  18 
CFR  385.2012  (providing  that  any 
person  appearing  before  FERC  "must 
conform  to  the  standards  of  ethical 
coiuiuct  required  of  practitioners  before 
the  Courts  of  the  United  States,"  and 
that  the  Conunission  may  suspend  or 
disbar  any  person  found  to  have 
engaged  in  "imethical  or  improper 
prof^ional  conduct");  and  14  CFR 
300.1,  300.6  and  300.20  (providing  that 
"every  person  representing  a  client  in 
matters  before  DOT  and  in  all  contacts 
with  DOT  employees  shall  strictly 
observe  the  standards  of  professional 
^xmduct,"  that  the  rules  of  conduct  set 
forth  by  EXDT  "are  to  be  interpreted  in 
light  of  those  standards,"  and  that  DOT 
may  temporarily  or  permanenUy 
suspend  from  practice  before  it  any 
person  fbimd  to  have  engaged  in 
"unethical  or  improper  professional 
conduct"). 

The  third  altonative  is  to  include  an 
illustrative  list  of  activities  or  conduct 
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that  would  warrant  discipline.  This 
alternative,  which  is  essentially  the 
alternative  suggested  by  the  AFL-QO, 
has  been  adopted  by  the  hnmigration 
apd  Naturalization  Service  (INS),  and 
the  hitemal  Revenue  Service  (IRS).  See 
8  CFR  292.3  (INS):  31  CFR  10.51  (IRS). 

As  indicated  above,  in  light  of  the 
comments  received  in  response  to  the 
NPR,  we  have  decided  to  abandon  the 
first  alternative.  Although  wre  do  not 
believe  that  that  alternative  is  an 
unreasonable  or  invalid  one,*  given  the 
negative  reaction  to  the  Board's  original 
proposal,  we  will  no  longer  pursue  that 
alternative  and  will  turn  to  the  other 
two  alternatives. 

In  our  view,  the  second  alternative  is   - 
the  better  of  the  two  remaining 
approaches.  Although  the  third 
^temative  has  the  obvious  advantage  of 
providing  clear  notice  that  the  conduct 
included  in  the  list  would  be  subject  to 
discipline,  it  also  has  obvious 
disadvantages.  For  example,  because 
such  a  list  is  non-exhaustive,  it  may 
lead  practitioners  to  conclude  that 
conduct  that  is  not  included  in  the  list 
is  not  subject  to  discipline.  In  such 
ciicumstances,  if  a  case  subsequently 
arose  involving  conduct  that  was  not 
included  in  the  Ust,  the  attorney  or 
other  representative  could  argue  that  the 
Board  had  failed  to  provide  sufficient 
notice  that  the  conduct  was  subject  to 
discipline,  and  indeed  had  suggested 
that  the  conduct  was  not  considered 
inappropriate  or  sufficiently  serious  to 
warrant  discipline  by  failing  to  mention 
it  in  the  list. 

Moreover,  in  our  view  the  advantages 
of  the  second  alternative  outweigh  the 
advantages  of  the  third.  Clearly,  the 
standards  of  ethical  conduct  adopted  by 
the  bars  and  courts  are  standards  with 
which  attorneys  are  famihar.  Further, 
they  are  standards  which  have  guided    ^ 
the  Board  in  past  cases  arising  under  the 
current  rule  involving  hearing 
miscouduct.  See,  e.g.,  Joel  Keiler,  316 
NLRB  763,  765-767  (1995)  (dting  ABA 
Model  Rules  for  Lawyer  Disciplinary 
Enforcement  and  cases  applying  ABA 
Model  Ckxie  of  Professional 
Responsibility  and  state  rules  of 
professional  ccmduct);  Sargent  Kerch, 
314  NLRB  482,  486-487  (1994)  (dting 
ABA  Standards  for  Imposing  Lawyer 
Sanctions);  and  Roy  T.  Rhodes,  152 
NLRB  912.  917  (1965)amting  ABA 
CantHis  of  Profsssiona^thics).  See  also 


« Indeed,  we  note  that  the  SEC'*  rule,  which  u 
indicatad  above  the  propoaed  new  lanpiagw  waa 
Largely  oxMieled  after,  haa  been  in  axiatence  for  over 
half  a  century  and  haa  nerer  been  held  invalid  by 
any  court.  See  Shaldon  v.  SEC  45  F.3d  1515  (11th 
Or.  1995):  Davyy.  SEC  792  F.2d  14ia  1421-1422 
(eth  Cir.  igae);  and  Touche  Hots  Sr  Co^  t.  SEC  609 
F.2d  570.  578  (2d  Cir.  1979). 


Rowland  Trucking  Co..  270  NLRB  247 
n.1  (1984)  (Board  dted  ABA  Model 
Code  of  ProflBssional  Responsibility  in 
condemning  condud  of  respondent's 
counsel).  Tlius,  by  refisrring  to  su£h 
standards  in  the  new  rule,  it  would  be 
made  dear  in  the  rule  that  the  Board 
intends  to  continue  following  those 
standards  in  futiue  cases  involving 
misconduct  occurring  outside  as  well  as 
inside  hearings. 

We  recognize  that  there  are  those  who 
beheve  (hat  some  aspects  of  such 
standards  of  ethical  condud  are 
themselves  too  vague.  Indeed,  for  this 
reason,  Haynswoith,  Baldwin,  Johnson 
and  Greaves  (hereafter  "Haynsworth, 
Baldwin"),  one  of  the  management  law 
firms  submitting  comments,  specifically 
urged  the  Board  not  to  adopt  Rule  8.4(d) 
of  the  Model  Rules  of  Professional 
Condud  or  DR1-102(A)(5)  of  the  Model 
Code  of  Professional  Responsibility, 
which  state  that  it  is  professional 
miscondud  for  an  attorney  to  "engage 
in  condud  that  is  prejudicial  to  the 
administration  of  justice." 

Further,  as  indicated  in  the  NPR, 
imlike  the  courts,  the  Board  does  not 
require  that  all  those  who  appear  as 
party  representatives  before  the  Board 
be  attorneys.  See  Sees.  102.38  and 
102.66  of  the  Board's  Rules  and 
Regulations.  Non-attomeys,  of  course, 
may  not  be  as  familiar  with  such  ethical 
standards  as  attorneys.  Thus,  it  could  be 
argued  that  nonattomey  party 
representatives  should  not  be  held  to 
the  same  ethical  standards  applicable  to 
attorneys. 

However,  neither  of  these  argiunents 
carries  substantial  weight  in  our  view. 
The  standards  of  ethical  condud 
apphcable  to  attorneys  have  been  well 
defined  over  the  years  in  a  wealth  of 
caselaw  applying  those  standards  to  a 
wide  variety  of  situations.  This  is  true 
not  only  with  resped  to  the  more 
specific  (»ovisions  of  such  rules,  but 
also  with  respect  to  broader  provinons 
such  as  those  prohibiting  la%vyers  from 
engaging  in  condud  that  is  "prejudicial 
to  the  administration  of  justice." 
Although  such  provisions  are  frequmtly 
critidzed  and  hiave  not  been  adoj^ed  by 
a  few  jurisdictions  such  as  New 
Hampshire  on  the  ground  that  they  are 
too  vague  end/of  overbroad,  as 
indicated  above  such  a  provision  was 
included  in  the  Model  Rules  of 
Professional  Condud  adopted  by  the 
ABA  House  of  Delegates  in  1983. 
Further,  such  ptoviaoas  have  generally 
been  upheld  by  the  courts.  See  ABA/ 
BNA  Lawyers'  Manual  on  Professional 
Condud  (1996)(hereinafter  "Lawyers' 
Manual")  at  101:501.  and  cases  dted 
there.  See  also  Howell  v.  State  Bar,  843 
F.2d  205. 208  (5th  Cir.).xert  denied  488 


U.S.  982  (1988)(holding  that  the  phrase 
"pi^udidal  to  the  administration  of 
jilstice"  is  neither  overbroad  nor  vague 
on  its  face  as  case  law,  court  rules,  and 
the  "lore  of  the  profession"  provide 
suffident  guidance). 

Nor  do  we  believe  it  imfair  or  unjust 
to  hold  nonattomey  party 
representatives  to  the  same  standards  as 
attorneys  who  appear  and  practice 
before  the  Agency.  Indeed,  the  Board 
currently  does  so  imder  its  current 
"aggravated"  miscondud  standard,  and 
has  previously  disdplined  nonattomey 
representatives  under  that  standard. 
See,  e.g.,  Herbert  /.  Nichol,  111  NLRB 
447  (1955)(suspending  union's 
representative  for  six  months  for 
threatening  decertification  petitioner 
diiring  recess  in  hearing).  Although  as 
noted  above  nonattomey  representatives 
may  not  be  as  famihar  with  the 
standards  of  ethical  condud  appfied  to 
attorneys  by  the  bars  and  courts,  we  do 
not  beheve  that  this  warrants  the 
appUcation  of  a  different  standard  to 
such  representatives.  The  primary 
purpose  of  disdplinary  rules  is  to 
proted  the  integrity  of  the  adjudicatory 
and  administrative  process,  induding 
the  ri^ts  of  parties,  witnesses,  and 
other  participants.  Were  we  to  permit 
nonattomey  party  representatives  to 
engage  in  conduct  which  would  be 
prohibited  if  engaged  in  by  attorneys, 
we  would,  in  eBed,  be  sanctioning 
condud  that  imdermines  that  process 
and  may  also  prejudice  or  otherwise 
harm  the  parties  and  other  partidpants. 
Like  other  agendes.  we  therefore  have 
Uttle  hesitancy  in  requiring  nonattomey 
party  representatives  to  famiUarize 
themselves  with  the  standards  of 
condud  apphcable  to  attorneys  and  to 
comply  wiUi  those  standards.  Cf.  18 
CFR  385.2101  (requiring  any  person 
who  appears  before  the  FERC,  which 
may  include  attorneys  and  other 

auahfied  representatives,  to  conform  to 
le  standards  of  ethical  condud 
required  of  practitioners  before  the 
courts).' 

Accordingly,  for  all  the  foregoing 
reasons,  we  decline  to  adopt  the  third 


9  In  ao  finding,  we  do  not  mean  to  auggeat  that 
there  may  never  be  any  circumstances  where  a 
nonattomey  repreaentative's  lack  of  understanding 
of  or  axperienca  with  such  standards  might 
appropriately  be  talien  into  account  aa  a  mitigating 
tictor  in  datennitting  the  appropriate  diadpUoB. 
However,  as  a  general  matter,  we  believe  it 
appropriate  to  apply  the  same  standards  to 
nonattomey  representatives  as  we  do  to  attorneys. 
Indeed,  it  is  for  this  reason  that  the  Board  also 
prapoaed  in  the  NPR  to  reviae  Sec.  102.21  of  the 
Bovd's  rules  to  subject  nonattomey 'i  to  the  same 
requirement  and  sanctions  as  attorneys  Mrith  respect 
to  the  filing  of  answers.  As  discussed,  infra,  we 
have  decided  to  also  adopt  that  proposed  change  in 
the  final  rule. 
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approach  suggested  by  the  AFL-QO,* 
and  instead  adopt  the  second  approach 
followed  by  sugh  agencies  as  the  FCC, 
FTC,  fERC  and  DOT  by  adding  a 
provision  at  the  beginning  of  the  rule 
referencing  the  standards  of  ethical  and/ 
or  professional  conduct  applicable  to 
pr^:titioner8  before  the  courts. 

As  indicated  above  and  in  the  nle, 
the  purpose  of  adding  this  provision  is 
to  codify  the  practice  under  the  ourent 
rule  and  thereby  make  clear  that  the 
Board  will  continue  to  be  guided  by 
such  standards  of  ethical  and/or 
professional  conduct  in  applying  the 
new,  revised  nde.  As  in  past  cases 
arising  imder  the  ourent  rule,  such 
"standards"  may  include  the  ABA 
Model  Rules  of  Professional  Conduct 
(and/or  any  other  standards  adopted  by 
the  ABA  in  the  futiire),'  applicable  sUte 
bar  rules,  and  coiut  decisions  applying 
such  rules.  See  cases  dted,  supra.  . 

As  with  the  Board's  original  proposal, 
we  emphasize  that  the  purpose  of 
adding  this  provision  is  not  to  change 
the  standard  for  imposing  discipline. 
Indeed,  as  indicated  above,  we  have 
decided  to  retain  the  current  language 
which  states  that  only  "misconduct  of 
an  aggravated  character"  will  subject  an 
attorney  or  representative  to  suspension 
or  disbarment.  Nor  is  it  the  Board's 
intent  in  adding  this  provision  to 
thereby  suggest  of  imply  that  the 
Agency  will  take  disciplinary  action 
with  respect  to  any  and  all  alleged 
violations  of  each  and  every  provision 
of  such  professional  or  ethical 
standards.  Obviously,  in  determining 
wheAer  to  take  disciplinary  action  in  a 
paiticular  case  the  Agency  will  take  into 
consideration  the  alleged  misconduct's 


•  We  therefore  also  decline  to  addreu  herein  the 
suggestion  made  by  the  AFL-QO  and  the  UAW  that 
some  or  all  violations  of  the  NLRA  by  attomeys  or 
other  representatives  should  be  subject  to 
disciplinary  sanction  under  the  Board's  miaoonduct 
rules.  We  note,  however,  that  the  Board's 
misconduct  rules  have  not  in  the  past  been  used  as 
an  enforcement  tool  under  the  NLRA,  and  it  was 
not.  and  is  not,  our  intent  in  revising  the  rule  to 
signal  any  change  in  this  past  practice.  By  the  same 
token,  however,  it  is  also  not  our  intent  herein  to 
preclude  the  Board  in  some  future  case  from 
suspending  and/or  disbairing  an  attorney  or  other 
cepiaeeotative  for  aggravated  misconduct  simply 
bereiiiw  that  conduct  might  also  constitute  an  unbir 
labor  practice.  We  leave  this  issue  to  be  decided  by 
the  Board  on  a  case-by-case  basis.  Similarly,  by 
«<«rlinlng  to  adopt  8  non-exclusi  ve  list  of  activities 
or  conduct  warranting  discipline,  we  do  not  express 
a  view  as  to  whether  the  conduct  contained  in  the 
AFL-aO's  proposMl  list  would  justify  discipline. 
Theaa  Saaues  are  also  appropriate  for  case-by-caae 
raaoiution. 

'  As  indicated  above,  the  ABA  replaced  the 
Model  Coda  of  Proiaasional  Re^xinsibility  with  the 
Model  Rules  of  Profesaional  Conduct  in  19«3.  The 
Model  Rules  have  since  been  adq>ted  in  whole  or 
m  part  by  the  vest  majority  of  the  sutes.  See 
Lawyer*'  Manual  at  01:301.  See  also  id.  at  01:3 
(Ustiiig  42  statea  that  have  adopted  Modal  Rules  as 
amended). 


actual  or  potential  adverse  iL.^ct  on 
the  administrative  process.  In  those 
circumstances  where  the  alleged 
conduct  has  little  or  no  such  impact, 
rather  than  take  action  imder  the 
Board's  own  misconduct  rules,  the 
Agency  may  refer  the  allegations  to  the 
appropriate  state  bar  association  for 
di«uplinary  action.  See  NLSB  Notice  of 
establishment  of  a  Privacy  Act  system  of 
records  for  Agmcy  Disciplinary  Case 
Files,  58  FR  57633  (Oct.  26, 1993),  as 
amended  61  FR  13884  (March  28, 1996) 
(providing  that  Agency  may  refer 
misconduct  files  to  a  bar  association  or 
similar  Federal,  state,  or  local  licensing 
authority  where  the  record  or 
informatibn  indicates  a  violation  or 
potential  violation  of  the  standards  of 
professional  conduct  established  or 
adopted  by  the  licensing  authority).* 

Accordingly,  imder  the  final  rule 
which  we  have  adopted,  the  first  four 
paragraphs  of  the  revised  rule  will  read 
as  follows: 

(a)  Any  attorney  or  other  representative 
appearing  or  practicing  before  the  Agency 
shall  conionn  to  the  standards  of  ethical  and 
professional  conduct  required  of 
practitioners  before  the  courts,  and  the 
Agency  will  be  guided  by  those  standards  in 
interpreting  and  applying  the  provisions  of 
this  section. 

(b)  Misconduct  by  any  person  at  any 
hearing  before  an  administrative  law  judge, 
hearing  officer,  or  the  Board  shall  be  groiuids 
for  summary  exclusion  from  the  hearing. 
Notwithstanding  the  procedures  set  fcHth 
below  for  handling  allegations  of 
misconduct,  the  administrative  law  judge, 
hearing  officer,  or  Board  shall  also  have  die 
authority  in  the  proceeding  in  which  the 
miscondixrt  occurred  to  admonish  or 
reprimand,  after  due  notice,  any  person  who 
engages  in  misconduct  at  a  hearing. 

(c)  The  refusal  of  a  witness  at  any  such 
hearing  to  ailswer  any  question  which  has 
been  ruled  to  be  proper  shall,  in  the 
discretion  of  the  administrative  law  judge  or 
hearing  officer,  be  grounds  for  striking  all 
testimony  previously  given  by  such  witness 
on  related  matters. 

(d)  Misconduct  by  an  attorney  or  other 
representative  at  any  stage  of  any  Agency 
proceeding,  including  but  not  limited  to 
misconduct  at  a  hiwring,  shall  be  grounds  for 
discipline.  Such  misconduct  of  an  aggravated 
character  shall  be  groimds  fat  suspension 
and/or  disbarment  from  practice  beCcxe  the 
Agency  and/ or  other  sanctions. 

m.  Frocodures 

Several  ot  the  comments  also 
addressed  the  procedures  the  Board 
proposed  in  the  NPR  for  processing 
aUegations  of  misconduct.  The  issues 


'The  Agency,  of  course,  also  reserves  the  right, 
and  indeed  has  the  obligation,  to  refer  rases 
involving  actual  or  potential  violations  of  tsdaral 
law  to  other  agencies  and  the  Department  of  Justice 
for  prosecution  wiMte  appropriate.  See  id. 


raised  by  those  comments  are  addressed 
below. 

A.  General  Counsel's  I^osecutoiial 
Authority 

In  its  original  i»oposal,  the  Board 
proposed  to  delegate  to  the  General 
Counsel  the  unreviewable  authority  to 
decide  whether  to  initiate  disciplinary 
proceedings  against  an  attorney  or  other 
representative  by  issuing  a  disciplinary 
complaint  Two  of  the  comm«its  (filed 
by  management  law  firm  Semler  & 
Pritzker  and  attorney  Ronald  L.  Mason 
of  Emens,  Kegler,  Brown,  Hill  &  Ritter) 
objected  to  this  proposal  on  the  ground 
that  giving  the  General  Counsel  such 
authority  would  enable  the  General 
Counsel  to  intimidate  a  respondent's 
counsel  by  threatening  disciplinary 
prosecution. 

Although  we  have  carefully 
considered  these  ctnnments,  vm  have 
decided  to  retain  the  original  proposal 
in  the  final  role.  We  recognize  that  the 
decision  whether  to  institute 
disciplinary  proceedings  (i.e.  the 
decision  to  issue  a  notice  to  show  cause 
why  disciplinary  sanctions  ^ould  not 
be  imposed  or  to  wder  a  disciplinary 
hearing)  has  in  the  past  rested  with  the 
Board  rather  than  the  General  Counsel, 
and  that  the  proposal  to  delegate  such 
unreviewable  authority  to  the  General 
Counsel  constitutes  a  change  in  that 
practice.  However,  we  are  not 
persuaded  that  this  change  would  give 
birth  to  the  kind  of  abuse  stiggested. 
Certainly  nothing  in  the  past  histcvy  of 
misconduct  cases  suggests  that  such 
abuse  would  occur.  Indeed,  although 
the  Regional  Directors  and  General 
Counsel  have  always  had  the  authority 
to  recommend  disciplinary  action  to  the 
Board,  they  have  only  infrequentiy  done 
so.  Further,  no  example  is  cited,  and  we 
are  aware  of  none,  where  a  Regional 
Director  or  the  General  Counsel  has  in 
the  past  recommended  disciplinary 
action  to  the  Board  without  a  substantial 
basis  and/ or  to  intimidate  or  retaUate 
against  opposing  coimsel. 

Mweover,  although  the  Board  in  the 
past  has  made  the  decision  whether  to 
hold  a  disciplinary  hearing,  the  General 
Counsel  has  normally  served  as  the 
prosecutor  at  any  such  hearing  ordered 
by  the  Board.  See,  e.g..  Cherry  Hill 
Textiles.  Inc.(Stuart  Bochner),  3l8 
NLRB  396  (1995);  Sargent  Karch,  supra; 
and  Roy  T.  Rhodes,  supn.  Thus,  to  the 
extant  the  objections  to  the  proposal  are 
based  on  concerns  over  the  General 
Counsel  prosecuting  the  disciplinary 
action,  this  has  alwajrs  been  the 
standard  practice. 

In  addition,  we  have  made  clear  in  the 
rule  that  the  final  detennination  on 
«^iether  to  institute  disciplinary 
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prooeedingB  shall  be  made  by  the 
General  Coiuuel  in  Washington.  D.C, 
and  not  by  the  Regional  EHrector  or 
Regional  penonnel  who  may  have 
handled  ue  underlying  un&ir  labor 
practice  or  representation  proceeding. 
Thus,  to  the  extent  objections  to  the 
proposal  may  question  the  propriety  of 
Regional  personnel  having  authority  to 
make  this  determination,  this  concern  is 
unfounded. 

FinaUy.  although  the  General  Counsel 
will  now  have  the  authority  under  the 
proposed  rule  to  initiate  such 
discipiinary  proceedings,  the  General 
Counsel  will  not  have  the  authority  to 
determine  the  appropriate  sanction.  As 
in  the  past,  although  the  General 
Coiuuel  may  recommend  the 
appropriate  sanction,  the  administrative 
law  judge  and/or  the  Board  will 
condnue  to  make  the  determination  as 
to  what  sanction,  if  any,  is  appropriate. 

Accordingly,  for  all  the  foregoing 
reasons,  and  taking  into  account  that  no 
objection  to  this  aspect  of  tl)e  proposal 
was  made  by  the  ABA  Practice  and 
Procedure  Committee  or  in  the  other 
eight  comments,  we  have  decided  to 
adopt  the  proposed  provision  delegating 
to  the  General  Counsel  the  authority  to 
initiate  formal  disciplinary  proceedingB 
in  the  final  rule. 

B.  Investigatory  Powms  and  Procedures 

Three  of  the  comments  also 
recommended  certain  changes  to  the 
proposed  rule  with  respect  to  the  • 
disciplinary  investigation.  Thus,  the 
ABA  Practice  and  Procedure  Committee 
and  the  UAW  recommended  that  a 
provision  be  added  to  the  proposed  rule 
to  make  clear  that  the  General  Counsel 
shall  have  the  usual  powers  of 
investigation  under  Section  11  of  the 
Act.  In  addition,  the  ABA  Practice  and 
Procedure  Committee  and  one  of  the 
management  law  firms  (Haynsworth, 
Baldwin)  recommended  that  a  provision 
be  added  that  the  subject  attorney  or 
other  representative  shall  be  given 
notice  and  an  opportunity  to  respond 
prior  to  the  General  Coimsel's  issuance 
of  any  disciplinary  complaint. 

Having  carefully  considered  these 
comments,  we  have  decided  to  adopt 
both  recommendations.  With  respect  to 
the  first,it  could  be  argued  that  such  a 
provision  is  imnecessary  given  that  the 
Board's  original  proposal  already 
includes  a  provision  stating  that 
§§  102.24  to  102.51  of  the  Board's  rules 
governing  unfair  labor  practice 
proceedings  will  apply  to  disciplinary 
proceedings  to  the  extent  ccmsistent, 
and  thus  already  effectively 
incorporates  §  102.31  of  the  Board's 
rules  regarding  issuance  of  subpoenas 
both  prior  to  and  during  the  hearing. 


However,  in  order  to  avoid  any  later 
imcertainty  in  this  regard,  we  hove 
decided  to  include  an  additional 
provision  as  recommended  by  the  ABA 
Practice  and  Procedure  Committee  and 
the  UAW  clearly  stating  that  the  Gennal 
Counsel  will  have  the  usual 
investigatory  powera  iinder  Section  11 
of  the  Act. 

With  respect  to  the  second     |. 
recommendation,  we  note  that  pre- 
complaint  notice  and  opportunity  to 
respond  is  a  routine  part  of  the  General 
Counsel's  investigative  process. 
Moreover,  it  appeara  that  such  notice  is 
provided  by  Rule  ll.B(2)  of  the  ABA 
Model  Rules  for  Lawyer  Disciplinary 
Enforcement  (see  Lawyers'  Manual  at 
01:611),  by  either  rule  or  practice  in 
most  jurisdictions  (See  id.  at  101:2101- 
2104),  and  by  at  least  one  other  Federal 
agency  (see  IRS  Rules  and  Regulations, 
31  CFR  10.54).  Thus,  while  it  may  be 
unnecessary  to  specifically  include  it, 
we  have  decided  to  include  such  a 
provision  in  the  proposed  rule,  as 
recommended  in  the  comments. 

Accordingly,  based  on  the 
recommendations  of  the  ABA  Practice 
and  Procedure  Committee  and  other 
comments,  and  for  all  the  reasons  set 
forth  above,  we  have  added  provisions 
to  the  final  rule  providing  that  the 
General  Coimsel  will  have  the  usual 
powers  of  investigation  under  Section 
11  of  the  Act,  and  that  the  subject 
attorney  or  representative  shall  be  given 
notice  and  an  opportunity  to  respond  to 
the  allegations  prior  to  issuance  of  any 
disciplinary  complaint. 

C.  Statute  of  Limitations 

No  limitations  period  was  set  fortii  in 
the  Board's  original  proposal  for 
bringing  the  allegations  of  misconduct 
In  its  comments  on  the  Board's  NPR 
one  of  the  management  law  firms 
(Haynsworth,  Baldwin)  suggested  that 
some  limitations  period  be  fixed  for 
such  proceedings  in  the  rule,  as  the 
passage  of  time  could  afiect  the 
fundamental  fairness  of  the  proceedings. 

Although  we  have  carefully 
considered  this  recommendation,  we 
decline  to  adopt  it.  There  is  no 
contention,  nor  could  there  be,  that  the 
six-month  limitations  period  established 
in  Section  10(b)  of  the  Act  applies  to  the 
Agency's  disciplinary  proceedings, 
since  that  section  is  applicable  by  its 
terms  only  to  unfair  labor  practice 
proceedings.  See  Annotation,  Delay  in 
Disciplinary  Proceedings,  93  ALR3d 
1057  (1979)(statute  of  limitations  is 
inapplicable  to  disciplinary  proceedings 
imless  it  is  specifically  made  applicable 
to  such  proceedings  by  its  terms). 
Further,  inasmuch  as  the  purpose  of 
such  disciplinary  proceedings  is  to 


protect  the  Agency's  processes  and  the 
public,  we  find,  in  agreement  with  Rule 
32  of  the  ABA  Model  Rules  fOT  Lawyer 
Disciplinary  Enforcement  and  most 
jurisdictions,  that  no  statute  of 
limitations  shoiUd  apply.  See  Lawyen' 
Manual  at  01:628  and  101:2113.' 
Accordingly,  as  in  the  (Higinal 
proposal,  we  have  not  included  a 
limitations  period  in  the  final  rule. 

D.  Standard  ofProtrf 

In  its  original  proposal,  the  Board 
provided  that  the  General  Counsel  must 
establish  the  alleged  misconduct  by  a 
"preponderance  of  the  evidraice."  In  its 
comments,  one  of  the  management  law 
firms  (Haynsworth,  Baldwin)  objected  to 
this  proposal,  and  recommended  that 
the  Board  instead  adopt  the  "clear  and 
convindne  evidence"  standard. 

Although  we  have  carefuJly 
considered  this  recommendation,  we 
decline  to  adopt  it.  We  recognize  that 
the  "clear  and  convincing  evidence" 
standard  has  been  adopted  in  Rule  18.D 
of  the  ABA  Model  Rules  for  Lawyer 
Disciplinary  Enforcement  and  b^  a 
majority  of  jurisdictions.  See  Lawyen' 
Manual  at  01:616  and  101:2112. 
However,  the  Board  has  never  applied 
that  standard  to  its  disciplinary 
proceedings  in  the  ptist,  and  indeed  has 
at  least  implicitly  appHed  the 
"preponderance  of  the  evidence" 
8tandard.by  directing  that  the  rules 
governing  imfair  labor  practice 
proceedings  shall  apply  to  such 
proceedings.  See,  e.g.,  Cherry  Hill 
Textiles,  Inc.(Stuart  Bochner),  supra; 
Sargent  Kerch,  supra,  and  309  NLRB  78, 
88  (1992);  and  Roy  T.  Rhodes,  supra.  "> 
Fiuther,  unlike  the  courts,  the  Board  is 
governed  by  the  Administrative 
Procedure  Act,  which  effectively 
establishes  the  traditional 
"preponderance  of  the  evidence" 
standard  in  Federal  administrative 
adjudicatory  proceedings,  including 
disciplinary  proceedings.  See  Steadman 
V.  SEC,  450  U.S.  91  (1981).  See  also 
Checkosky  v.  SEC.  23  F.3d  452,  475 
(D.C.  Or.  1994)  (per  curiam)  (opinion  of 
Circuit  Judge  Randolph).  11  Finally. 


*Thi«  U  not  to  suggest,  however,  that  there  would 
nevar  be  any  circumstances  where  significant  delay 
would  be  considered  by  the  Board  as  a  defense  or 
mitigating  factor  in  determining  the  appropriate 
diadpline.  See  Lawyers'  Manual  at  101:2113.  We 
simply  find,  in  agreement  with  the  ABA  Model 
Rules  and  most  jurisdictions,  that  there  should  be 
no  absolute  time  limitation  in  all  cases. 

*'Tbe  "preponderance  of  the  evidence"  standard 
is  the  standard  of  proof  specifically  established  in 
Section  10(c)  of  the  National  Labor  Relations  Act  for 
unfair  labor  practice  proceedings. 

"Although  it  appears  that  a  few  agencies,  such 
as  the  INS  and  the  Patent  and  Trademark  Ofiica.     ** 
apply  the  "clear  and  convincing"  standard  in  their 
disciplinary  proceedings,  they  appear  to  be  in  the 
mincvity.  In  any  event,  it  aaams  dear,  basMl  on  the 
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there  is  no  contention  at  evidence  cited 
in  any  of  the  comments  that  the  Board's 
past  application  of  the  traditional 
"preponderance  of  the  evidence" 
standard  has  worked  an  injustice. 
Indeed,  as  indicated  above,  no  objection 
whatsoever  was  made  to  the  application 
of  this  standard  by  the  ABA  Practice 
and  Procedure  Committee  or  in  any  of 
the  other  nine  comments. 

Accordingly,  we  have  retained  the 
"preponderance  of  the  evidence" 
standard  in  the  final  rule. 

E.  Public  Hearing 

In  its  original  proposal,  the  Board 
included  a  provision  that  the 
disciplinary  hearing  shall  be  public 
imless  otherwise  ordered  by  ^e  Board 
or  the  administrative  law  judge.  The 
ABA  Practice  and  Procedure  Committee 
and  one  of  the  management  law  firms 
submitting  comments  (Haynsworth, 
Baldwin)  objected  to  this  proposal  and 
recommended  that  such  hearings  be 
private  on  the  groimd  that  allegations  of 
misconduct  can  ruin  an  attorney's 
career  regardless  of  whether  the 
allegations  are  ultimately  sustained. 

Although  we  have  carefully 
considered  these  comments,  we  believe 
the  provision  should  be  retained  for 
several  reasons.  First,  the  provision 
merely  codifies  what  is  the  current  and 
pa^t  practice  in  disciplinary 
proceedings,  and  is  identical  to  similar 
provisions  contained  in  Sections  102.34 
and  102.64  of  the  Board's  rules 
governing  unfair  labor  practice  and 
representation  proceedings.  Second, 
such  a  provision  is  consistent  with  Rule 
16.B  of  the  ABA  Model  Rules  for 
Lawyer  Disciplinary  Enforcement, 
which  provides  for  such  public 
proceedings  following  the  filing  and 
service  of  formal  charges  (see  Lawyere' 
Maniial  at  01:615),  and  with  the 
disciplinary  rules  adopted  by  other 
agencies  such  as  the  SEC  (see  17  CFR 
201.102(e)(7)).  TTurd,  although  we 
recognize  that  any  public  proceeding 
may  cause  injury  to  the  reputation  of  the 
respondent,  in  agreement  with  other 
agencies  that  have  considered  the  issue, 
we  believe  that  such  concerns  are 
clearly  outweighed  by  the  benefits  of 
public  proceedings.  See,  e.g.,  SEC  Final 
Rule  Ammdmmit,  53  FR  26427  (July  13, 
1988)  (finding,  in  adppttng  amendment 
to  SBC  rules  to  provide  for  pubUc 
hearings  in  disciplinary  proceedings 
against  professionals,  that  conducting 
open  proceedings  will  avoid  the 
appearance  that  the  Agency  is  more 
concerned  about  the  reputations  of 


respondent  attorneys  and 
representatives  than  of  other 
respondents  in  other  proceedings: 
remove  an  incentive  for  respondents  to 
delay  the  proceeding;  provide 
professionals  and  the  public  with 
knowledge  of  conduct  that  the  agency 
determines  warrants  issuance  of  a 
disciplinary  complaint:  and  permit 
legitimate  public  overaight  of  the 
Agency's  proceedings). 

Accordmgly,  we  have  retained  the 
provision  for  public  hearings  in  the  final 
rule. 

F.  Role  of  Complainant 

The  Board's  original  pro]X>sal  also 
addressed  the  role  of  the  person 
bringing  the  allegations  of  misconduct 
or  petitioning  for  disciplinary 
proceedings  against  the  respondent 
attorney  or  representative. '*  The 
proposal  provided  that  any  such  person 
shall  be  permitted  to  participate  in  the 
disciplinary  hearing  to  a  limited  extent 
by  examining  and  cross-examining 
witnesses  called  by  the  General  Counsel 
and  the  respondent,  but  shall  not  be  a 
party  to  the  proceeding  or  a^orded  the 
rights  of  a  party  to  call  witnesses  or 
introduce  evidence,  to  file  exceptions  to 
the  administrative  law  judge's  decision, 
or  to  appecd  the  Board's  decision.  The 
Board  explained  that  such  provisions 
would  allow  such  interested  persons  the 
opportunity  to  participate  to  some  - 
extent  in  the  proceeding  while  ensuring 
that  the  responsibiUty  for  prosecuting 
the  disciplinary  complaint  will  at  all 
times  remain  with  the  General  Counsel 
and  that  the  disciplinary  proceeding 
would  not  be  transformed  into  an 
adversary  proceeding  between  the 
complaining  person  and  the  respondent. 
The  Board  noted  in  this  regard  that 
courts  have  long  held  that  attorney 
disciplinary  proceedings  are  in  the 
natiue  of  internal  investigations 
concerning  the  protection  and  integrity 
of  the  adjudicatory  process  rather  than 
adversarial  disputes  involving  the 


dl*d  CUM,  that  agencie*  are  not  raquirad  to  apply 
that  standard  to  their  diKiplinary  proceeding* 
onder  the  Administrative  Ptocedure  Act. 


"The  NPR  proTided  that  allegationa  of 
misconduct  may  be  brought  by  "any  person,"  and 
we  have  retained  this  provision  in  the  final  rule. 
The  provision  essentially  codifies  the  cuirent 
practice  which  permits  any  person,  including  but 
not  limited  to  the  participants  in  the  underljring 
unfair  labor  practice  or  representation  proceeding, 
to  request  disciplinary  action  against  an  attoniey  or 
representative.  No  special  form  is  required  to  make 
such  allegations.  As  in  the  past,  a  party  may  simply 
write  to  the  Agency  requesting  such  action,  or  an 
ALJ  may  recommend  in  his/her  decision  that  the 
Board  refer  the  matter  to  the  General  Counsel  for 
such  action  under  the  rule.  As  under  the  current 
rule,  the  Board  itself  may  also  refer  a  mattn  to  the 
General  Counsel  for  investigation  and  appropriate 
action,  either  sua  sponte  or  in  response  to  a  request 
or  recommendation.  As  discussed,  supra,  however, 
under  the  new  rule  the  General  Counsel  will  have 
the  final  authority  to  decide  whether  to  iaaiw« 
disciplinary  conplainL 


conflicting  rights  or  obligations  of 
private  parties,  and,  accordingly,  have 
refused  to  grant  party  status  or  a  right 
to  ap]}eal  to  the  complaining  person  or 
individual  in  such  proceedings,  even  if 
that  person  or.  individual  was  a  party  at 
party  representative  in  the  case  wliere 
the  alleged  misconduct  occurred  and/or 
was  permitted  to  participate  in  the 
disciplinary  hearing.  See  Ramos  Colon 
V.  U.S.  Attorney  for  the  District  of  Puerto 
Rico,  576  F.2d  1  (1st  Cir.  1978): 
Application  of  Phillips.  510  F.2d  128 
(2d  Or.  1975);  In  re  Echeles.  430  F.2d 
347  (7th  Or.  1970);  and  Mattice  v. 
hteyer,  353  F,2d  316  (8th  Cir.  1965).  See 
also  Matter  of  Doe.  801  F.  Supp.  478  P. 
N.M.  1992). 

Two  of  the  comments  (filed  by  the 
ABA  Practice  and  Procedure  Committee 
and  the  UAW)  addressed  this  aspect  of 
the  Board's  proposed  rule.  The  ABA 
Practice  and  Procedure  Committee 
commented  that  it  generally  agreed  with 
allowing  the  complainant  a  limited  role, 
but  argued  that  the  complainant  should 
not  be  permitted  to  examine  or  cross- 
examine  the  respondent  attorney  or 
representative  at  the  hearing.  In 
addition,  both  the  ABA  Practice  and 
Procedure  Committee  and  the  UAW 
recommended  that  the  rule  be  amended 
or  clarified  to  permit  the  complainant  to 
appeal  any  settlement  entered  into  by 
the  General  Counsel  and  the  respondent 
attorney  or  representative  or  approved 
by  an  administrative  law  judge. 

Having  carefully  consiaered  these 
comments,  we  have  in  essence  decided 
to  adopt  the  former  recommendation 
(and  indeed  to  eliminate  the 
complainant's  right  to  examine  or  cross- 
examine  any  witnesses),  but  not  to 
adopt  the  latter  recommendation.  With 
respect  to  the  provision  in  the  original 
proposal  permitting  the  complainant  to 
examine  or  cross-examine  witnesses  at 
the  disciplinary  hearing,  we  do  not 
necessarily  agree  with  the  ABA  Practice 
and  Procedure  Committee  that  the 
original  proposal  would  have  denied  the 
respondent  attorney  or  representative 
due  process  to  the  extent  it  permitted 
the  complainant  to  examine  or  cross- 
examine  the  respondent.  13  However. 


>>In  its  comments  on  this  provision,  the  ABA 
Practice  and  Procedure  Committee  suggested  that 
such  a  provision  would  deny  the  respondent 
attorney  or  representative  due  process  because  ha/ 
she  would  not  be  able  to  examine  or  cross-examine 
the  complainant  However,  the  Board's  new  rule 
spaafically  provides  that  the  rules  applicable  to 
unCur  labor  practice  proceedings  shall  apply  to  the 
extant  they  are  not  contrary  to  the  provisions  of  the 
new  rule,  and  §  102.38  of  those  rules  provides  that 
a  respondent  shall  have  the  right  to  call,  examine, 
and  croes^examine  witnesses.  See  also  Rule  611(c) 
of  the  Federal  Rules  of  Civil  Procedun  regarding 
examination  of  hostile  witnesses.  Thus,  the 
respondent  attorney  or  rapraaentative  will  in  faiti 
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essontially  for  the  reasons  set  forth  by 
the  Board  in  the  NPR  for  denying  party 
status  to  amxplainant,  and  consistent 
with  the  past  practice,^^  on  further 
consideration  we  believe  that  the  ri^ts 
of  the  respondent  attorney  or 
representative  and  the  integrity  of  the 
disciplinary  process  would  be  better 
protected  by  limiting  participation  at 
the  hearing,  other  than  as  a  witness,  to 
the  General  Coiuisel  and  the  reitpondent 
attorney  or  representative  or  his/bra' 
counsel.  Accordingly,  we  have  deleted 
the  provision  in  the  original  proposal 
which  allowed  complainants  to  examine 
(V  cross-examine  Mritnesses  at  the 
hearing. 

For  similar  reasons,  we  also  decline  to 
afibrd  the  complainant  the  right  to 
appeal  from  a  settlement  readied  by  the 
General  Counsel  and  the  respondent. 
The  Board  did  not  include  such  a 
provision  in  the  original  proposal 
because  the  Board  believed  that  to  do  so 
would  be  inconsistent  with  the  Board's 
detwmination  to  deny  party  status  to 
the  ctHupIainant,  and  we  adhere  to  that 
view.  Of.  NUW  v.  Food  Br  Commercial 
Workers  Union,  Local  23.  484  U.S.  112 
(1987)  (discussing  charging  party's  right 
to  appeal  settlements  in  unfair  labor 
practice  cases).  Acctwdingly,  we  have 
not  added  such  a  provision  to  the  final 
rule. 

C.  Judicial  Review 

In  its  original  proposal,  the  Board 
included  a  provision  stating  that  any 
person  found  to  have  engaged  in 
misconduct  warranting  disciplinary 
sanctions  may  seek  judicial  review  of 
the  administrative  determination.  In  its 
comments  on  the  Board's  original 
proposal,  management  law  firm 
Haynsworth,  Baldwin  recommended 
that  the  Board  outline  the  exact 
procedure  for  seeking  judicial  review, 
suggesting  that  the  Board  provide  for 
judicial  review  in  a  federal  district 
where  the  respcxident  attorney  or 
rejvesentative  resides  or  has  a  principal 
place  of  business. 


hav«  tha  oppottunity  ondv  upftofriatm 
drcumitaiioM  to  caU.  examine.  mdJar  c 
ffxamina  tha  compUinant  and  othar  witnaaaaa  at  tha 
diacipUnary  baaring. 

■*  A  i«view  of  past  caaea  whata  a  diacipUnary 
haatia§  has  baan  held  indicate*  that  only  tha 
Gaoacal  Counaal  and  tlia  iMpondant  attonwy  or 
raptwantativa  partidpalwi  is  tiM  diadplinary 
haaring.  See/eiui  L  Camp.  98  SLXB  51  (1951). 
Tacaiad  on  othar  groonda  104  F.  Supp.  134  PiXC 
1952);  Boy  T.  Rhode*,  supra;  Soiymt  Karch.  tupra; 
and  Stuart  Bochtmr.  JD  {NY}-10-ge  (Fab.  20.  1996) 
(cuirantly  paading  bafor«  tha  Board  on  aoccaptiOna). 
Furthar.  in  Ha  originaJ  (unpubtiabad)  ordar 
diracting  a  disciplinary  hearing  in  In  r«  Attorney, 
supra,  the  BoM  spadficaily  indicated  that  tha 
oppnaing  paonaal  in  tba  undarlying  latwaaaiilaliiai 
caaa  waa  not  Mititlad  to  participala  in  tha  iMarii^ 
othar  than  aa  a  tvitnaaa. 


Although  we  have  carefully 
considered  this  recommendation,  we 
have  decided  not  to  adopt  it.  The  Board 
included  a  provision  in  the  original 
proposal  generally  referencing  the  right 
to  seek  judicial  review  of  final  Board 
orders  imposing  discipline  because  the 
NLRA  itself  only  specifically  provides 
for  judicial  review  of  final  Board  orders 
in  unfair  labor  practice  proceedings. 
Thus,  the  Board's  intent  was  simply  to 
make  clear  that  a  respondent  attorney  or 
representative  aggrieved  by  such  an 
Older  may  seek  judicial  review  thereof.  . 
See  the  Administrative  Procedure  Act 
(APA).  5  U.S.C  702. 

Fiuther,  it  appears  to  remain 
somewhat  unsettled  as  to  whether  the 
district  courts  or  the  courts  of  appeals 
have  junsdiction  over  such  appmls. 
There  have  been  only  two  cases  to  our 
knowledge  where  a  disciplined  attorney 
or  representative  has  sought  judicial 
review  of  the  Board's  disciplinary  order 
John  L  Camp.  96  NLRB  51  (1954);  and 
Joel  Keiler,  supra.  In  the  first,  although 
review  was  sought  in  the  district  court, 
which  vacated  Uie  Board's  order,  the 
juristiictional  issue  was  not  specifically 
addressed  by  the  court  in  its  opinion. 
See  Camp  v.  Herzog,  104  F.Supp.  134 
P.D.C  1952).  In  the  second,  which  is 
still  pending,  the  Agency  recently  took 
the  position  before  the  U.S.  Court  ol 
Appeals  far  the  D.C.  Circuit,  relying  in 
part  on  the  Camp  v.  Herzog  case,  that 
the  district  court  rather  than  the  court 
of  appeals  had  jurisdiction  over  Keller's 
appeal,  and  the  court  of  appeals,  in 
apparent  agreement  Mrith  the  Agency, 
issued  an  order  on  January  23, 1996  (per 
curiam)  transferring  the  case  to  the 
district  court  The  court's  order  was 
unpublished,  however,  and  thus  is  not 
ccHisidered  binding  precedent  imder  the 
Circuit's  rules.  See  Circuit  Rule  28(b). 

Finally,  even  assuming  arguendo  that 
the  foregoing  cases  do  substantially 
settle  the  jurisdictional  issue,  we  do  not 
believe  it  is  our  place  to  dictate  in  our 
rules  in  which  court  ot  venue  a  party 
may  seek  judicial  review.  As  indicated 
by  the  litigation  in  the  Keiler  case,  such 
issues  are  for  the  courts  themselves  to 
determine  applying  law  and  precedent. 
See,  e.g..  28  U.S.C.  Sec.  1391(e) 
(providing  for  proper  district  court 
venue  where  Federal  agency  is  a 
defiondant). 

Accordingly,  we  have  retained  the 
original  provision  in  the  final  rule 
without  substantial  change. 

H.  Public  Disclosure  of  Discipline 

In  their  separate  comments  on  the 
Board's  NPR,  the  ABA  Practice  and 
Procedure  Committee  and  the  AFL-CIO 
raconmiended  that  the  Bocud  make 
avail^le  to  the  public  the  final 


determinatian  or  diq>osition  of  any 
disciplinary  ctHnplaint  or  hearing,  be  it 
the  result  of  a  settlement  or  decision,  to 
assure  the  bar  and  public  that  the  Board 
is  acting  in  an  even-handed  manner  and 
to  provide  guidance  to  practitioners. 

We  generally  agree  with  this 
recommendation,  and,  as  in  the  past,  the 
Ageni:y  will  continue  to  make  public 
any  such  final  dispositions  or 
determinatians  consistent  with  the 
Agency's  obligations  under  the  Freedom 
of  Liformation  Act  (FOIA),  5  U.S.C  552 
et  seq..  absent  special  draunstances 
warranting  or  justifying  withholding  all 
or  part  of  such  a  disposition.  ^^  However, . 
neither  the  ABA  Practice  and  Procedure 
Committee  nor  the  AFI^-OO 
specifically  recommended  that  a 
provision  be  included  in  the  rule  to  this 
efiisct,  and  we  see  no  need  to  do  so 
since,  as  indicated,  the  matter  is 
essentially  governed  by  FOIA. 
Accordingly,  we  have  not  added  such  a 
provision  to  the  final  rule. 

/.  Notification  to  State  Bar     ^ 

In  their  separate  comments  on  the  ' 
Board's  orig^ial  proposal,  the  ABA 
Practice  and  Procedure  Committee,  the 
AFL-aO,  and  the  UAW  also 
recommended  that  the  Board 
automatically  or  routinely  notify  the 
appropriate  state  bar(s)  where  it  has 
impomd  a  disciplinary  sanction  on  an 
attorney.  Further,  the  UAW  specifically 
recommended  that  a  provision 
providing  for  such  automatic  referral  be 
included  in  the  rule. 

We  generally  agree  that  the 
appropriate  state  bar(s)  should  be 
notified  of  any  disciplinary  sanctions 
imposed  on  an  attorney  and.  as  with 
public  disclosure  of  such  sanctions,  it  is 


<*Such  special  dicnnistancaa  may  include  where 
certain  identifying  infoanatioD  is  redacted  pursuant 
to  the  sattlemant  agiaemant  See,  e.g.,  In  re  An 
Attorney.  307  NLRB  913  (1992)  (Board  agreed  to 
redact  attorney's  name  bom  published  decision  and 
not  to  seek  further  discipline  against  attorney  by 
raiirring  matter  to  state  bar  as  part  of  settlement 
agiaamaut  which  provided  for  immadiate  slxnoonth 
suspension  of  attorney).  The  Agency  in  tha  peat  has 
taken  the  poaitiaa  in  such  circumstancaa  that  the 
redacted  informatioB  may  properly  be  withheld 
from  public  disclosure  pursuant  to  Erainptiotis  7(A) 
and  (C)  of  FOIA.  5  U.S.C  552(bX7)  (A)  and  (Q, 
which  autborixe  the  withhokUiig  of  infomiatian 
oompilad  for  law  enforcement  purposes  to  the 
extant  disclosure  oould  raaaonably  be  expected  to 
intarfca  with  aniorcamaat  |iiwa*<llinti  or  to 
cooatituta  an  unwamntad  iirvaaion  of  paraonal 
privacy.  Altbongh  wa  apaa  that  diadoaura  ia 
prahraMa  to  nooHMadoaura/radartion.  wa 
racognlaa  that  tbara  may  be  situatioiu  vtbitn  tha 
Agency  may  find  such  redaction  to  be  a  lalatlvaly 
sinall  price  to  pay  for  an  immadtata  ooBaant  ordar 
suspondiag  an  anant  tOonej  or  raprsaantatlTa 
from  further  practice  beiora  the  Agaocy.  Redaction 
of  certain  identifying  informatioa  fr«n  a  settlaBtent 
in  no  way  daprivaa  tha  pubUc  of  information 
naraaaaij  to  obtain  guidance  ooDoaming  tha 
Board's  poUrlaa  on  misoonduct  and  disripHna. 


i 
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our  policy  to  do  so  absent  special 
diciunstances.**  Moreover,  pursuant  to 
a  May  18, 1995,  request  from  the  ABA 
Standing  Conunittee  on  Professional 
Discipline,  it  is  also  our  policy  and 
intention  to  repent  such  disciplinary 
actions  to  the  ABA  National  Lawyer 
Regulatory  Data  Pank,  which  collects 
reports  of  public  sanctions  imposed 
against  lawyers  from  all  50  states  and 
the  District  of  Columbia,  as  well  as  a 
number  of  federal  courts  and  agencies. 

However,  as  such  notification  of  a 
public  disciplinary  action  does  not  itself 
constitute  discipline  or  create  any  rights 
or  impose  any  obligations  on  the 
respondent  attorney,  we  see  no  need  to 
include  a  provision  to  this  effect  in  the 
rule  as  suggested  by  the  UAW.  We  will, 
however,  consider  adding  such  a 
provision  to  the  Agency's  Casehandling 
Manual. 

IV.  Answers  Filed  by  Non-Attorneys 

In  its  original  proposal,  the  Board  also 
proposed  to  lisvise  Section  102.21  of  its 
rules  governing  the  filing  of  answers  to 
unfair  labor  practice  complaints.  As 
discussed  in  the  NPR,  the  current  rule 
provides  that  the  answer  of  a  party 
represented  by  counsel  shall  be  signed 
by  at  least  one  attorney  of  record;  that 
the  attorney's  signature  constitutes  a 
certificate  by  the  attorney  that  he/she 
has  read  the  answer,  there  is  good 
ground  to  support  it  to  the  best  of  his/ 
her  knowledge,  information  and  belief, 
and  it  is  not  interposed  for  delay;  and 
that  the  attorney  may  be  subjected  to 
appropriate  disciplinary  action  for 
willful  violations  of  the  rule  or  if 
scandalous  or  indecent  matter  is 
inserted. 

'  As  indicated  above  and  in  the  NPR, 
however,  it  is  not  required  imder  the 
Board's  rules  that  a  party  representative 
be  an  attorney.  Further,  it  is  not 
infrequent  that  a  party  will  be 
represented  by  a  non-attorney  and  that 
the  nonattomey  party  representative 
will  sign  the  answer  on  behalf  of  the 
party.  Accordingly,  the  Board  proposed 
to  revise  Section  102.21  to  make  the 
foregoing  provisions  of  that  section 
applicable  to  nonattomey  party 
representatives  as  well  as  attorneys. 

Only  two  of  the  comments  addressed 
this  aspect  of  the  proposal.  One,  filed  by 
management  law  firm  Seyfarth,  Shaw, 
Fairweather  &  Geraldson,  supported  the 
proposal.  Hie  other,  filed  by  attorney 


>•  A*  wHh  public  diackwun,  fuch  special 
drcumstancM  may  Include  where  the  Boatd  agree* 
not  to  do  so  pursuant  to  a  settlement  agreement  See 
bin  An  Attorney,  supra.  Even  in  such 
dtcumstances,  however,  other  persons  (including 
any  person  who  is  not  a  party  to  such  a  settlement) 
would  be  free  to  rebr  the  matter  to  the  appropriate 
state  bar(s). 


Ronald  L.  Mason,  argued  that  the 
proposal  encourages  the  use  of 
noidawyer  labor  consultants. 

Having  considered  these  comments, 
we  cont^ue  to  believe  that  the 
prop>osed  change  is  warranted.  Contrary 
to  the  assertion  by  attorney  Mason,  we 
do  not  believe  that  the  proposal  either 
encourages  or  discourages  the  use  of 
nonlawyer  labor  consultants,  but  merely 
subjects  such  representatives  to  the 
same  requirements  and  sanctions  as 
attorneys  with  respect  to  the  filing  of 
answers.  Accordingly,  we  have  retained 
this  provision  in  the  final  rule. 

As  required  by  the  Regulatory 
Flexibility  Act  (5  U.S.C.  601  etseq.],  the 
NLRB  certifies  that  these  rules  will  not 
have  a  significant  economic  impact  on 
a  substantial  niunber  of  small  business 
entities  as  they  merely  require  attorneys 
and  other  representatives  who  appear 
and  practice  before  the  Agency  to 
conform  their  conduct  to  the  standards 
of  ethical  and  professional  conduct 
applicable  to  practitioners  before  the 
courts  in  order  to  protect  the  integrity  of 
the  administrative  process  and  the 
rights  of  the  parties  and  other 
participants  in  that  process. 

List  of  Subjects  in  29  CFR  Part  102  - 

Administrative  practice  and 
procedure.  Labor  management  relations. 

For  the  reasons  set  forth  above,  the 
NLRB  amends  29  CFR  Part  102  as 
follows: 

PART  102— RULES  AND 
REGULATIONS 

1.  The  authority  citation  for  29  CFR 
part  102  continues  to  read  as  follows: 

Antfaority.  SectioD  6,  National  Labor 
Relations  Act,  as  amended  (29  U.S.C  151, 
156).  Section  102.117(c)  also  issued  tmder' 
Section  552(a)(4)(A]  of  the  Freedom  of 
Infcvmation  Act,  as  amended  (5  U.S.Q 
5S2(a)(4)(A)).  Sections  102.143  through 
102.155  also  issued  under  Section  504(c)(1) 
of  the  Equal  Access  to  Justice  Act,  as 
amended  (5  U.S.Q  504(c)(1)).    .. 

2.  Section  102.21  is  revised  to  read  as 
foUowrs: 

f  102.21    WKm«  to  flle;  aervlce  upon  th« 
parbes;  fom. 
An  oiigjbial  and  four  copies  of  the 
^  answer,  shall  be  filed  with  the  Regional 
*  Director  issuing  the  complaint. 
Immediately  upon  the  filing  of  his 
answer,  respondent  shall  serve  a  copy 
thereof  on  Uie  other  parties.  An  answer 
of  a  party  representmi  by  coimsel  or 
non-attorney  representative  shall  be 
signed  by  at  least  one  such  attorney 'or 
non-attorney  representative  of  record  in 
his/hw  individual  name,  whose  address 
shall  be  stated.  A  party  who  is  not 
represented  by  an  attorney  or  non- 


attomey representative  shall  sign  his/ 
her  answer  and  state  his/her  address. 
Except  when  otherwise  specifically 
provided  by  rule  or  statute,  an  answer 
need  9ot  be  verified  or  accompanied  by 
affidavit.  The  signature  of  the  attorney 
or  non-attorney  party  representative 
constitutes  a  certificate  by  him/her  that 
he/she  has  read  the  answer,  that  to  the 
best  of  his/her.  knowledge,-  information, 
and  belief  there  is  good  groimd  to 
support  it;  and  that  it  is  not  interposed 
for  delay.  If  an  answer  is  not  signed  or 
is  signed  with  intent  to  defeat  the 
purpose  of  this  section,  it  may  be 
stricken  as  sham  and  false  and  the 
action  may  proceed  as  though  the 
answer  had  not  been  served.  For  a 
willful  violation  of  this  section  an 
attorney  or  non-attomey  party 
representative  may  be  subjected  to 
appropriate  disciplinary  action.  Similar 
action  may  be  taken  if  scandalous  or 
indecent  matter  is  inserted. 

{102.44    [RamovMQ 

3.  Section  102.44  is  ranoved. 

f  102.66    [Ramovad  and  amandad] 

4.  Paragraph  (d)  of  §  102.66  is 
removed,  and  paragraphs  (e),  (f),  and  (g) 
are  redesignated  paragraphs  (d),  (e),  and 
(f),  respectively. 

5.  The  follovtring  new  Subpart  W — 
Misconduct  By  Attorneys  or  Party 
Representatives,  consisting  of  new 
section  102.177,  is  added  to  read  as 
follows: 

Subpart  W— Mtsconduct  by  Atlomays 
or  ^rty  ReprMentBlivM 

{102.177    Exduaton  from  haarkiga; 
Rafuaal  of  wHnaas  to  anaiaar  ciuaallpni;. 
Mlaconduct  by  attocnaya  and  party 
rapraaentattvaa  bafora  the  AgiMtey: 
Procaduraa  for  procaaaing  mlacondiiet 
allagationa. 

(a)  Any  attorney  or  other 
representative  appearing  or  practicing 
before  the  Agency  shall  conform  to  the 
standards  of  ethical  and  professional 
conduct  required  of  practitioners  before 
the  coiuts,  and  the  /^ency  will  be 
guided  by  those  standards  in 
interpreting  and  applying  the  provisicms 
of  this  section. 

(b)  Misconduct  by  any  person  at  any 
hearing  before  an  administrative  law 
judge,  hearing  officer,  or  the  Board  shall 
be  groimds  for  siunmary  exclusion  from 
the  hearing.  Notwithstanding  the 
procedures  set  forth  in  paragraph  (e)  of 
this  section  for  handling  allegations  of 
misconduct,  the  administrative  law 
judge,  hearing  officer,  or  Board  shall 
also  have  the  authority  in  the 
proceeding  in  which  ^e  misconduct 
oocuired  to  admonish  or  reprimand. 
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after  due  notice,  any  penon  who 
engages  in  misconduct  at  a  hearing. 

(c)  The  refusal  of  a  witness  at  any 
such  hearing  to  answer  any  question 
which  has  been  ruled  to  be  proper  shall, 
in  the  discretion  of  the  administrative 
law  judge  or  hearing  officer,  be  grounds 
for  striking  all  testimony  previously 
given  by  such  witness  on  related 
matters. 

(d)  Misconduct  by  on  attorney  or 
other  representative  at  any  stage  of  any 
Agency  proceeding,  including  but  not 
limited  to  misconduct  at  a  hearing,  shall 
be  grounds  for  discipline.  Stich 
misconduct  of  an  aggravated  character 
shall  be  grounds  for  suspension  and/or 
disbarment  from  practice  before  the 
Agency  and/or  other  sanctions. 

(e)  All  allegations  of  misconduct 
pursuant  to  paragraph  (d)  of  this 
section,  except  for  those  involving  the 
conduct  of  Agency  employees,  shall  be 
handled  in  accordance  with  the 
following  procedures: 

(1)  All0gations  that  an  attorney  or 
party  representative  has  engaged  in 
misconduct  may  be  brought  to  the 
attention  of  the  Investigating  Officer  by 
any  person.  The  Investigating  Officer, 
for  piuposes  of  this  paragraph,  shall  be 
the  Associate  General  Coimsel.  Division 
of  Operations-Management,  or  his/her 
designee. 

(2j  The  Investigating  Officer  or  his/her 
designee  shall  conduct  such 
investigation  as  he/she  deems 
appropriate  and  shall  have  the  usual 
powers  of  investigation  provided  in 
Section  11  of  the  Act  Following  the 
investigation,  the  Investigating  Officer 
shall  make  a  recommendation  to  the 
General  Counsel,  who  shall  make  the 
determination  whether  to  institute 
disciplinary  proceedings  against  the 
attorney  or  party  representative.  The 
General  Coimsel's  authority  to  make  this 
determination  shall  not  be  delegable  to 
the  Regional  Director  or  other  personnel 
in  the  Regional  Office.  If  the  General 
Coxmsel  determines  not  to  institute 
disciplinary  proceedings,  all  interested 
persons  shall  be  notified  of  the 
determination,  which  shall  be  final. 

(3)  If  the  General  Counsel  decides  to 
institute  disciplinary  proceedings 
against  the  attorney  or  party 
representative,  the  General  Coimsel  or 
his/her  designee  shall  serve  the 
Respondent  with  a  complaint  which 
shall  include:  a  statement  of  the  acts 
which  are  claimed  to  constitute 
misconduct  including  the  approximate 
date  and  place  of  such  acts  together 
with  a  statement  of  the  discipline 
recommended;  notification  of  the  right 
to  a  hearing  before  an  administrative 
law  judge  with  respect  to  any  material 
issues  of  fact  or  mitigation;  and  an 


explanation  of  the  method  by  which  a 
hmring  may  be  requested.  Such  a 
complaint  shall  not  be  issiied  until  the 
Respondent  has  been  notified  of  the 
allegations  in  writing  and  has  been 
afforded  a  reasonable  opportunity  to 
respond. 

(4)  Within  14  days  of  service  of  the 
disciplinary  complaint,  the  respondent 
shall  file  an  answer  admitting  or 
denying  the  allegations,  and  may 
request  a  hearing.  If  no  answer  is  filed 
or  no  material  issue  of  fact  or  relevant 
to  mitigation  warranting  a  hearing  is 
raised,  the  matter  may  bis  submitted 
directiy  to  the  Board.  If  no  answer  is 
filed,  then  the  allegations  shall  be 
deemed  admitted. 

(5)  Sections  102.24  through  102.51. 
rules  applicable  to  unfair  labor  practice 
proceedings,  shall  be  applicable  to 
disciplinary  proceedings  under  this 
section  to  the  extent  that  they  are  not 
contrary  to  the  provisions  of  this 
section. 

(6)  The  hearing  shall  be  conducted  at 
a  reasonable  time,  date,  and  place.  In 
setting  the  hearing  date,  the 
administrative  law  judge  shall  give  due 
regard  to  the  respondent's  need  for  time 
to  prepare  an  adequate  defense  and  the 
need  of  the  Agency  and  the  respondent 
for  an  expeditious  resolution  of  the 
allegations. 

(7)  The  hearing  shall  be  public  unless 
otherwise  ordered  by  the  Board  or  the 
administrative  law  judge. 

(8)  Any  person  bringmg  allegations  of 
misconduct  or  filing  a  petition  for 
disciplinary  proceedings  against  an 
attorney  or  party  representative  shall  be 
given  notice  of  the  scheduled  hearing. 
Any  such  person  shall  not  be  a  party  to 
the  disciplinary  proceeding,  however, 
and  shall  not  be  afforded  the  rights  of 

a  party  to  call,  examine  or  cross- 
examine  witnesses  and  introduce 
evidence  at  the  hearing,  to  file 
exceptions  to  the  administrative  law 
judge's  decision,  or  to  appeal  the 
Board's  decision. 

(9)  The  resp<nident  will,  upon  request, 
be  provided  with  an  opportunity  to  read 
the  transcript  or  hsteh  to  a  recording  of 
^e  hearing. 

(10)  The  General  Coimsel  must 
establish  the  alleged  misconduct  by  a 
preponderance  of  the  evidence. 

(11)  At  any  stage  of  the  proceeding 
prior  to  hearing,  the  respondent  may 
submit  a  settlement  proposal  to  the 
Geiteral  Coimsel.  who  may  approve  the 
settlement  or  elect  to  continue  «vith  the 
proceedings.  Any  formal  settlement 
reached  between  the  General  Counsel 
and  the  respondent,  providing  for  entry 
of  a  Board  order  reprimanding, 
suspending,  disbarring  or  taking  other 
disciplinary  action  against  the 


respondent,  shall  be  subject  to  final 
approval  by  the  Board.  In  the  event  any 
settlement,  formal  or  informal,  is 
reached  after  opening  of  the  hearing, 
such  sattiement  must  be  submitted  to 
the  administrative  law  judge  for 
approval.  In  the  event  the 
administrative  law  judge  rejects  the 
settlement,  either  the  General  Counsel 
or  the  respondent  may  appeal  sudi 
ruling  to  the  Board  as  provided  in 
$  102.26. 

(12)  If  it  is  found  that  the  respondent 
has  engaged  in  misconduct  in  violation 
of  ]>aragraph  (d)  of  this  section,  the 
Board  may  issue  a  final  order  imposing 
such  disciplinary  sanctions  as  it  deems 
appropriate,  including,  where  the 
misconduct  is  of  an  aggravated 
character,  suspension  and/or 
disbarment  from  practice  before  the 
Agency,  and/or  other  sanctions. 

(f)  Any  person  found  to  have  engaged 
in  misconduct  warranting  disciplinary 
sanctions  under  paragraph  (d]  of  this 
section  may  seek  judicial  review  of  the 
administrative  determination. 

Dated.  Washington,  D.C.  December  9. 
1996. 

By  direction  of  the  Board: 
John  J.  TooBr, 
Executive  Secretary. 
(FR  Doc  96-31571  Piled  12-11-96;  8:45  am] 


DEPARTMENT  OF  TRANSPORTATION 

Coast  Quard 

33  CFR  Part  100 
[CQD07-M-067] 
RIN  M15-^E4« 

Special  Local  Regulations;  Continental 
Airlines  Boat  Paiada;  Fort  Lauderdale, 
FL 

AGENCY:  Coast  Guard,  DOT. 
ACTION:  Temporary  final  rule. 

StIMMARY:  Special  Local  Regulations  are 
being  adopted  for  the  Continental 
Airlines  Boat  Parade.  The  event  will  be 
held  on  December  14. 1996,  from  5:20 
p.m.  EST  (Eastern  Standard  Time)  until 
9:30  p.m.  EST.  These  regulations  are 
needed  for  the  safety  of  life  on  navigable 
waters  during  the  event 

EFFECTIVE  DATE:  These  regulations  will 
become  effective  at  5  p.m.  EST  and 
terminate  at  10  pan.  EST,  on  December 
14.  1996. 

FOR  FURTHER  MFORMATION  CONTACT: 
LTJG  J.  Delgado,  Project  officer.  Coast 
Guard  Group  Miami,  Florida  at  (305) 
535-4461. 


Fedaral  Regiater  /  Vol.  61,  No.  240  /  Thursday.  December  12.  1996  /  Rules  and  R^ulationg   65333 


SUPPLEMENTARY  MFORIMTKM:  In 
accordance  with  5  U.S.C  553.  a  notice 
of  proposed  rulemaking  has  not  been 
published  for  these  regulations. 
Following  normal  rulemaking 
procedures  would  have  been 
impracticable  as  there  was  insufficient 
time  to  publish  a  proposed  rule  in 
advance  of  the  event  or  to  provide  for 
a  delayed  effective  date.  The 
information  regarding  this  event  was 
received  less  than  three  weeks  before 
the  date  of  the  event  leaving  insiifficient 
time  to  follow  normal  rulemaking 
procedures. 

Discussion  of  Regulatioiu  'a'-'*   j, 

Special  Local  Regulations  are  being 
established  for  the  Continental  Airlines 
Boat  Parade.  The  Continental  Airlines 
Boat  Parade  is  a  nighttime  parade  with 
approximately  110  pleasiire  and  fishing 
boats  ranging  in  length  from  20  feet  to 
200  feet  decorated  with  holiday  lights. 
There  will  be  approximately  1000 
spectator  craft.  This  concentration  of 
spectator  and  event  participating  vessels 
associated  with  the  Continental  Airlines 
Boat  Parade  poses  a  safety  concern 
which  is  ad(h«ssed  in  these  regulations. 
Therefore,  these  regulations  are 
necessary  for  the  seiety  of  life.on         > 
navigable  waters  during  the  boat  parade. 
The  event  will  be  held  on  December  14, 
1996,  from  5:20  p.m.  EST  until  9:30 
pan.  EST. 

The  parade  will  form  in  the  staging 
area  at  the  Port  Everglades  tiuning  basin 
then  proceed  north  up  the  Intracoastal 
Waterway  (ICW)  to  Lake  Santa  Barbara 
where  the  parade  will  disband.  These 
regulations  establi^  a  moving  regulated 
area  of  1000  feet  ahead  and  1000  feet 
astern  of  the  string  of  parade  vessels. 
The  regulated  area  also  includes  an  area 
50  fiaet  east  and  west  along  the  north- 
south  axis  of  the  regulated  area  as  the 
participating  vessels  navigate  north  in 
the  Intocoastal  Waterway  (ICW).  The 
regulated  area  also  includes  the 
assembly  area  which  is  that  portion  of 
the  Intracoastal  Waterway  extending 
from  the  17th  Street  Causeway  to  the 
Dania  Cut-Off  Canal.  The  regulations 
also  establish  no  anchorage  areas  in  the 
vicinity  of  the  viewing  area  which 
extends  from  the  New  River  Soimd  Day 
Beaccm  7  (LLNR42620)  to  New  River 
Sound  Day  Beacon  11  (LLNR42630)  to 
the  east  of  the  ICW. 

Regulatory  Evalnatioii 

This  regulation  is  not  a  significant 
regulatory  action  \mder  section  3(f)  of 
Execiitive  Order  12866  and  does  not 
require  an  assessment  of  potential  costs 
and  benefits  imder  section  6(a)(3)  of  that 
order.  It  has  been  exempted  frxnn  review 
by  the  Office  of  Management  and 


Budget  undw  the  radar.  It  is  not 
significant  under  the  regidatory  policies 
and  procedures  of  the  E)epartment  of 
Transportation  (DOT)  (44  FR 11040; 
F^niary  26, 1979).  TheCoast  Guard 
expects  the  economic  impact  of  this  rule 
to  be  so  minimal  that  a  full  R^;ulatory 
Evaluation  under  paragraph  lOe  of  tire 
regulatory  policies  and  procedures  of 
DOT  is  unnecessary,  because  entry  into 
the  regulated  area  is  prohibited  for  only 
5  hours  on  the  day  of  the  event 

Small  Estitias 

Under  the  Regulatory  Flexibility  Act 
(5  U.S.C.  601  et  seq.),  the  Qoast  Guard 
must  consider  whether  this  rulemaking 
will  have  a  significant  impact  on  a 
substantial  number  of  small  entities. 
"Small  entities"  include  independently 
owned  and  operated  small  businesses 
that  are  not  dominant  in  their  field  and 
that  otherwise  qualify  as  "small 
business  concerns"  imder  Section  3  of 
the  Small  Business  Act  (15  U.S.C.  632). 

The  Coast  Guard  certifies  imder  5 
U.S.C.  605(b)  of  the  Regulatory 
Flexibihty  Act  (5  U.S.Q  601  et  seq.)  that 
this  final  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities,  because  the 
regulated  area  will  be  in  effect  for  only 
5  hoius  on  the  day  of  the  event. 

Federalism 

This  action  has  been  analyzed  in 
accordance  with  the  principles  and 
criteria  contained  in  Executive  Order 
12612,  and  it  has  been  determined  that 
the  nJemaking  does  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment 

Environmental  Asaeaonent 

The  Coast  Guard  has  considered  the 
environmental  impact  of  this  action 
consistent  with  Section  2.B.2.  of 
Commandant  Instruction  M16475.1B. 
(as  revised  by  59  FR  38654,  July  29. 
1994).  In  accordance  with  that 
instruction  section  2.B.4.g.,  this  action 
has  been  environmentally  assessed  (EA 
completed),  and  the  Coast  Guard  has 
concluded  that  it  will  not  significantly 
afiiact  the  quality  of  the  human 
environment  An  environmental 
assessment  and  finding  of  no  significant 
impact  have  been  prepared  and  are 
available  for  inspection  and  copying 
from  LTJG  J.  Delgado.  Coast  Guard 
&oup  Miami,  Florida,  (305)  535-4461. 
As  a  condition  to  the  permit,  the 
appUcant  is  required  to  educate  the 
opeiatws  of  spectator  craft  and  parade 
participants  regarding  the  possible 
presence  of  manatees  and  the 
appropriate  precautions  to  take  if  the 
nnimiiln  are  sighted. 


List  of  Sub|ects  in  33  CFR  Part  100 

Marine  safety.  Navigation  (water). 
Reporting  and  recordkeeping 
requirements.  Waterways. 

TenqMnrary  Regulations 

For  reasons  set  out  in  the  preamble, 
the  Coast  Guard  amends  part  100  of 
Htle  33.  Code  of  Federal  Regulations,  as 
follows: 

PART  100— [AMENDED] 

1.  The  authority  citation  fc»  part  100 
continues  to  read  as  follows: 

Authority.  33  U.S.C  1233, 49  CFR  1.46  and 
33  CFR  100.35. 

2.  A  temporary  §  1OO.35TH07-O67  is 
added  to  read  as  follows: 

{100.3ST-07-067    ConttowHal  Alrttoiaa 
Bot  Parade;  City  ot  Fort  Lauderdale,  PL. 

(a)  Regulated  area.  A  moving 
regulated  area  is  established 
surrounding  the  parade  participants  as 
they  transit  the  parade  route. 
Nonparticipating  vessels  will  be 
prohibited  from  entering  an  area 
encompassing  50  feet  on  either  side  of 
the  north-south  axis  of  the  parade.  The 
axis  extends  from  1000  feet  ahead  of  the 
lead  vessel  in  the  parade  to  1000  feet 
astern  of  the  last  participating  vessel  in 
the  parade  as  the  parade  transits  north 
in  the  Intracoastal  Waterway  (ICW)  fitim 
Port  Everglades  turning  basin,  the 
staging  area  of  the  parade,  to  Lake  Santa 
Bari>ara,  where  the  parade  will  disband. 
A  regulated  area  is  est^lished  in  the 
viewing  area  whiefa  is  located  to  the  east 
of  the  Intracoastal  Waterway  from  New 
River  Sound  Day  Beacon  7  (LLNR 
42620)  to  the  New  River  Sound  Day 
Beactm  11  (LLNR  42630).  A  regxilated 
area  is  established  in  the  assembly  area 
v«duch  is  that  portion  of  the  Intracoastal 
Waterway  extending  frtun  the  17th 
Street  Causeway  to  the  Dania  Cut-Off 
CanaL 

(b)  Special  local  regulations.  (1)  Entry 
into  the  moving  regulated  area  is 
prolubited  unless  authorized  by  the 
Patrol  Commander.  Anchoring  in  the 
viewing  area  is  prohibited  unless 
authorized  by  the  Patrol  Commander. 
Entry  or  anchoring  in  the  staging  area  is 
prohibited,  imless  authorized  by  the 
Patrol  Commander.  After  the  passage  of 
the  parade  participiants.  all  vessels  may 
resume  normal  operations. 

(2)  A  succession  of  not  fawer  than  5 
short  whistle  or  hom  blasts  from  a 
patrol  vessel  will  be  the  signal  for  any 
non-participating  vessel  to  stop 
immediately.  The  display  of  an  orange 
distress  smoke  signal  frtun  a  patrol 
vessel  will  be  the  signal  for  any  and  all 
vessels  to  stop  immediately. 
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(c)  Effective  date.  These  regulatians 
became  efiiactive  on  December  14, 1996, 
from  5  p.in.  EST  and  tominate  at  10 
pjn.  that  day. 

DMed:  November  15, 1996. 
JJ).HiiB, 

Captain.  U.S.  Coast  Guard.  Acting 
Coaunander.  S«vmith  Coast  Guard  District. 
(FR  Doc  96-31976  Piled  12-11-96: 8:45  am] 
■LUMQ  COM  4ai«-14-M 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40CFRPart63 

fAO^RL-6664-e] 

RiW20eOnAE04 

National  Emteaion  Standards  for 
Hazardous  Air  Pollutants  From 
Sacondary  Lead  Smaltlng 

AQEMCY:  Environmental  Protectian 
Agency  (EPA). 

ACTION:  Direct  final  rule;  extension  of 
compliance  dates. 

SUMMARY:  This  action  amends  the 
national  emission  standards  for 
hazardous  air  pollutants  (NESHAP)  for 
secondary  lead  smelting  by  extending 
by  six  months  the  compliance  date  of 
the  rule  and  the  dates  on  which  existing 
smelters  must  submit  standard 
operating  procedures  (SOP)  manuals. 
This  action  also  sets  the  deadline  for 
requests  for  extension  of  compliance  at 
June  23, 1997.  The  current  rule  requires 
existing  smelters  to  submit  SOP 
manuals  for  baghouses  and  fugitive  dust 
control  by  December  23, 1996,  and  to 
achieve  compliance  with  the  rule  by 
June  23. 1997.  The  EPA  is  currently 
planning  to  revise  portions  of  the  final 
rule  to  address  comments  received  in 
petitions  for  reconsideration.  These 
revisions,  wdiich  are  scheduled  to  be 
published  in  February  1997,  will 
materially  effect  the  content  of  the  SOP 
manuals  and  the  air  pollution  controls 
needed  to  comply  with  the  nile.  Today's 
action  is  being  taken  to  aUow  afiected 
facilities  adequate  time  to  incorporate 
the  revised  requiremmits  into  their  SOP 
manuals  and  to  have  sufficient  time  to 
comply  with  the  emission  standards  in 
the  rule.  This  revised  compliance  date 
remains  within  the  three  year  period  for 
compliance  allowed  by  section  112  ' 
(i)(3)(A)  of  the  Qean  Air  Act. 
OATE(S):  Effective  date:  This  final  action 
will  be  effective  on  December  12, 1996 
unless  EPA  receives  adverse  public 
comment  on  this  docummt  by  January 
13, 1997.  hi  the  event  that  EPA  receives 
adverse  public  comment,  the  Agency 
will  vrithdraw  this  rule  and  issue  a 


proposal  to  extend  the  effective  date  to 
comply  with  the  rule  and  to  submit  SOP 
manuals. 

Judicial  Review.  Under  section 
307(b)(1)  of  the  Act,  judicial  review  of 
a  NESHAP  is  available  only  by  filing  a 
petition  for  review  in  the  U.S.  Court  of 
Appeals  for  the  District  of  Columbia 
Circuit  within  60  days  of  today's 
publication  of  this  final  rule.  Under 
section  307(b)(2)  of  the  Act,  the 
requirements  that  are  the  subject  of 
today's  notice  may  not  be  challenged 
later  in  dvil  or  criminal  proceedings 
brought  by  the  EPA  to  enfofce  these 
requirements. 

A00RE8SCS:  Docket  Tioddek  No.  A-02- 
43,  containing  information  considered 
by  the  EPA  in  development  of  the 
promulgated  standards,  is  available  for 
public  inspection  and  copying  between 
8:00  a.m.  and  5:30  p.m.,  Monday 
through  Friday  except  for  Federal 
hohdays,  at  the  following  address:  U.S. 
Environmoital  Protection  Agency,  Air 
and  Radiation  Docket  and  Information 
Center  (MC-6102),  401  M  Street,  SW, 
Washingt<Hi.  DC  20460;  telephone  (202) 
260-7548.  The  docket  is  located  at  the 
above  address  in  Room  M-1 500, 
Waterside  Mall  (^ound  floor).  A  ^  -    ■ 
reasonable  fee  may  be  charged  for 
copying. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Kevin  Cavender,  Metals  Group, 
Emission  Standards  Division  (MD-13), 
U.S.  Environmental  Protection  Agency, 
Research  Triangle  Park,  North  Cairolina 
27711;  telephone  (919)  541-2364. 
SUPPLEMENTARY  MFORMATKM:  The 
information  presented  in  this  preamble 
is  organized  as  follows: 

L  Background  I 

n.  Need  Eor  thia  Action  '      - 

m.  Rationale  for  Direct  Pinal  Rule  and 

hnmedJate  Bffoctive  Date 
IV.  Administrative  I  "         ^^ 

A.  Executive  Order  12866  ' 

B.  Unfunded  Mandates  Act 
C  Paperwork  Reduction  Act 
D.  Regulatory  Flexibility  Act 

B.  Sulunission  to  Congress  and  the  General 
Accounting  Office 

L  Backgroaad  .  *i>^^1;:>tvti 

The  NESHAP  for  secondary  lead 
smelting  (40  CFR  part  63,  subpart  X) 
was  proposed  in  the  Federal  Register  cm 
June  9.  1994  (59  FR  29750).  The  EPA 
received  31  letters  commenting  on  the 
proposed  rule  and  proposed  area  source 
listing.  After  considering  fully  the 
comments  received,  the  EPA 
promulgated  this  NESHAP  in  the 
Federal  Register  on  Jtme  23. 1995  (60 
FR  32587). 

The  final  rule  establishes  emission 
limits  for  lead,  as  a  surrogate  for  all 
metalHc  Hazardous  Air  Pollutants 


(HAP),  from  smelting  fomaces,  refining 
kettles,  agglomerating  furnaces,  dryers, 
and  fugitive  dust  sotirces  at  seccmdary 
lead  smeltns.  llie  final  rule  also 
establishes  emission  limits  for  Total 
Hydrocarbons  (THC),  as  a  sunogate  for 
HAP  organics,  from  smelting  furnaces. 
Work  practice  standards  (ie.  Tninimimi 
hood  Csce  velocities,  and  building 
enclostires)  are  specified  for  the  capture 
and  control  of  process  fugitive  sources 
including  furnace  charging  equipment 
and  tapping  locations,  refining  kettles, 
driers,  and  ag^omerating  furnace  vents 
and  taps.  The  final  rule  also  requires 
smelters  to  develqp  site  specific  SOP 
manuals  for  fugitive  dust  control  and 
baghotise  operation  and  maintenance. 
Minimum  SOP  requirements  are 
specified  in  the  rule. 

The  final  rule  requires  existing 
facilities  to  submit  SOP  manuals  for 
baghouses  and  fugitive  dust  control 
within  18  months  of  publication  (that  is, 
by  December  23, 1996),  and  to  achieve 
compliance  with  the  rule  within  2  years 
of  publication  (namely,  by  June  23, 
1997).  The  June,  1997  ultimate 
compliance  date  is  one  year  earlier  than 
the  maximum  amount  of  time — 3 
years — allowed  for  compliance  with 
MACT  standards.  See  CAA  section 
112(i)(3)(A). 

The  EPA  received  three  petitions  for 
reconsideration  pursuant  to  section 
307(d)(7)(B)  of  the  Act  from  two 
secondary  lead  owners/operators,  and 
the  Association  of  Battery  Recyclers. 
The  petitioners  objected  to  the 
introduction  of  bag  leak  detection 
(§  63.548(  j))  and  the  minimiiTn 
baghouse  SOP  requirements 
(§  63.548(c))  stating  they  were  not 
logical  extensions  of  the  proposal.  In 
addition,  the  petitioners  requested  that 
EPA  reconsider  requirements  in  the 
final  rule  dealing  «vith  the  THC  limit  for 
collocated  blast  and  reverberatory 
furnaces  (§  64.543(c)). 

The  EPA  has  determined  that  several 
of  the  objections  contained  in  the 
petitions  are  properly  fotmded  and  is 
considering  amending  the  rule 
accordingly,  and  is  planning  to  publish 
amendments  to  the  NESHAP  in 
February  1997. 

n.  Need  for  This  Actkm 

As  stated  above,  the  current  rule 
requires  existing  ownws  and  operators 
of  secondary  lead  smelters  to  submit  the 
required  SOP  manuals  for  baghouses 
and  fugitive  dust  control  by  December 
23, 1996,  and  to  achieve  compliance 
with  the  rule  no  later  than  J\me  23, 
1997.  In  addition,  40  CFR  63.6(i)  sets 
the  deadline  for  requests  for  extensicm 
of  compttance  to  one  year  pricv  to  the 
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oHnplianoe  date,  in  this  case  June  23, 
1906.  .''.'' 

Section  112(i)(3)(A)  of  the  Act  " 
instructs  the  EPA  to  "provide  for 
compliance  as  expeditiously  as 
practicable,  but  in  no  event  later  than  3 
years  after  the  efiisctive  date  of  such 
standard."  At  the  time  of  publication  of 
the  final  rule,  EPA  believed  that  a  2  year 
period  would  allow  fiacilities  adequate 
time  to  achieve  compUanoe  with  tne 
rule,  and  that  an  18  month  period 
would  be  adequate  to  prepare  and 
submit  the  requisite  SOP  manuals. 

As  stated,  the  EPA  is  currently 
planning  to  revise  portions  of  the  rule 
to  address  comments  received  in  the 
petitions  for  reconsideratioiL  These 
revisions,  which  are  scheduled  to  be 
published  in  February  1997,  will 
materially  efEsct  the  content  of  the  SOP 
maniials  and  the  air  pollution  controls 
needed  to  obtain  compliance. 

Currently,  owners  and  operators  wiU 
not  be  able  to  prepare  their  SOPs  on 
time,  or  will  have  to  revise  their  SOPs 
once  the  amendments  are  published. 
They  will  also  have  less  than  4  months 
to  purchase  and  Install  control 
equipment  necessary  to  comply  with  the 
final  rule.  Also,  with  out  this  extension, 
the  owners  and  operators  will  not  have 
an  opportunity  to  prepare  and  sulnnit  a 
request  for  extension  of  compliance  if 
needed  after  the  amendments  are 
pubUshed.  The  EPA  does  not  believe 
that  this  situation  is  reasonable.  Today's 
action  extends  the  compliance  date  to 
December  23, 1997 — 30  months  after  the 
original  efiective  date  and  so  within  the 
time  period  for  compliance  allowed  by 
section  112(i)(3)(A)— -and  extends  the 
SOP  submittal  date  to  June  23, 1997, 
two  years  after  the  efiisctive  date  and 
again  within  a  permissible  compliance 
period  under  the  Act.  This  action  also 
sets  the  submittal  date  for  requests  for 
extension  of  compliance  at  Jime  23, 
1997  as  provided  for  under  40  CFR 
63.6(i)(3)(B).  The  EPA  believeis  that 
these  extended  dates  provide  a 
reasonable  amount  of  time  to  comply 
with  the  rule  and  that  these  extended 
dates  will  not  compromise  the  rule's 
ultimate  effectiveness,  and  indeed,  will 
promote  soimd  implementation  of  the 
rule  by  allowing  sufficient  time  for 
compliance. 

m.  Rationale  for  Direct  Final  Rule  and 
Immediate  EfiiBctive  Date 

The  EPA  is  promulgating  this 
extension  of  the  rule's  compliance  dates 
as  a  direct  final  rule  (and  therefore 
without  prior  notice  and  oj^Mrtunity  lot 
public  comment)  because  EPA  views 
this  as  a  ncmcontroversial  action  which 
appropriately  corrects  the  rule's 
compUance  dates  after  EPA  received 


information  w^ch  will  require  some 
changes  to  the  rule  and  therefore  will 
alter  the  provisions  Mdth  which 
secondary  lead  smelters  miist  cranply. 
In  fact,  most  of  the  secondary  lead 
smelting  industry  has  submitted 
comment  to  EPA  on  this  issue  through 
the  petition  for  reconsideration  process. 
However,  should  EPA  receive  any 
comment  objecting  to  this  notice,  the 
Agency  will  withdraw  this  action  and 
issue  a  proposal  to  extend  the 
compliance  dates  (should  EPA  still 
consider  that  action  to  be  appropriate). 
Objections  may  be  addressed  to  Mr. 
Kevin  Cavender,  Metals  Group, 
Emission  Standards  Division  (MD-13), 
U.S.  Environmental  Protection  Agency, 
Research  Triangle  Park,  North  Carolina 
27711. 

In  addition,  piusuant  to  section 
553(d)  of  the  Administrative  Procedure 
Act  (5  U.S.C.  553(d)),  EPA  is  finding 
that  this  amendment  relieves  a 
regulatory  restriction  and  therefore  can 
be  made  efiisctive  less  than  30  days  from 
its  publication  date. 

IV.  AdministratiTe 

A.  Executive  Order  12866 

The  Agency  must  determine  whether 
a  regulatory  action  is  "signiffcant"  and 
therefore  subject  to  OMB  review  and  the 
requirements  of  the  E.0. 12866,  (58  FR 
51735,  October  4, 1993).  The  Executive 
Order  defines  "significant  regulatory 
action"  as  one  that  is  likely  to  result  in 
a  rule  that  may: 

(1)  Have  an  annual  effect  on  the 
economy  of  $100  million  or  more  or 
adversely  afEact  in  a  material  way  the 
economy,  a  sector  of  the  economy, 
productivity,  competition,  jobs,  the 
environment,  public  health  or  safety,  or 
State,  local,  or  tribal  governments  or 
communities; 

(2)  Create  a  serious  inconsistency  or 
otherwise  interfere  with  an  action  taken 
or  planned  by  another  agency; 

(3)  Materially  alter  the  budgetary 
impact  of  entitlements,  grants,  user  fees, 
or  loan  programs,  or  the  rights  and 
obUgations  of  recipients  thereof;  or 

(4)  Raise  novel  legal  or  policy  issues 
arising  out  of  legal  mandates,  the 
President's  priorities,  or  the  principles 
set  forth  in  the  Executive  Order. 

It  has  been  determined  that  this 
amendment  to  the  final  rule  is  not  a  ' 
"significant  regulatory  action"  imder 
the  terms  of  the  Executive  Order  and  is 
therefore  not  subject  to  OMB  review. 

B.  Unfunded  Mandates  Act 

Section  202  of  the  Unfunded 
Mand^es  Reform  Act  of  1995 
("Unfunded  Mandates  Act")  requires 
that  the  Agency  prepare  a  budgetary 


impact  statement  before  promulgating  a 
rule  that  includes  a  Pednal' mandate 
that  may  result  in  expenditure  by  State, 
local,  and  tribal  governments,  in 
aggregate,  or  by  the  private  sector,  of 
$100  million  or  more  in  any  1  year. 
Section  203  requires  the  Agency  to 
establish  a  plan  for  obtaining  input  from 
and  infoiming,  educating,  and  advising 
any  small  governments  that  may  be 
significantly  or  uniquely  afiiacted  by  the 
rule. 

Under  section  205  of  the  Unfunded 
Mandates  Act,  the  Agency  must  idmtify 
and  consider  a  reasonable  number  of 
regulatory  alternatives  before 
promulgating  a  rule  for  which  a 
budgetary  impact  statement  must  be 
prepared.  The  Agency  must  select  from 
those  alternatives  the  least  cosUy,  most 
cost-effective,  or  least  burdensome 
alternative  that  achieves  the  objectives 
of  the  rule,  unless  the  Agency  explains 
why  this  alternative  is  not  selected  or 
the  selection  of  this  alternative  is 
inconsistent  with  law. 

Because  this  final  rule  is  estimated  to 
result  in  the  expenditure  by  State,  local, 
and  tribal  governments  or  die  private 
sector  of  significantly  less  thfti  $100 
million  in  any  1  year,  the  Agency  has 
not  prepared  a  budgetary  impact 
statemmit  or  specifically  addressed  the 
selecti(Hi  of  the  least  costly,  most  cost- 
effective,  or  least  burdensome 
alternative.  Because  small  governments 
will  not  be  significantiy  or  uniquely 
affected  by  this  rule,  the  Agency  is  not 
required  to  develop  a  plan  with  regard 
to  small  governments. 

C  Paperwork  Reduction  Act 

Under  the  Paperwork  Reduction  Act. 
44  U.S.C  3501  et  seq.,  EPA  must 
consider  the  paperwork  burden  imposed 
by  any  information  collection  request  in 
a  proposed  or  final  rule.  This 
amendment  to  the  rule  will  not  impose 
any  new  information  collection 
requirements. 

D.  Regulatory  Flexibility  Act 

The  Regiilatory  Flexibility  Act  (or 
RFA,  Pub.  L.  96-354,  September  19, 
1980)  requires  Federal  agencies  to  give 
special  consideration  to  the  impact  of 
regulation  on  small  businesses.  The 
RFA  specifies  that  a  regulatory 
flexibility  analysis  must  be  prepared  if 
a  screening  analysis  indicates  a 
regulation  will  luive  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  This 
amendment  wiU  not  result  in  increased 
economic  impacts  to  small  entities. 
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E.  Submission  to  Congnss  and  the 
General  Accounting  Offica 

Under  5  U.S.C.  801(aKl)(A)  as  added 
by  the  Small  Business  Regulatory 
Enfncement  Fairness  Act  of  1996,  EPA 
submitted  a  report  ccmtaining  this  rule 
and  other  required  information  to  the 
U.S.  Senate,  the  U.S.  House  of 
Representatives  and  the  Comptroller 
General  of  the  General  Accoimting 
Office  prior  to  publication  of  the  rule  in 
today's  Federal  R^istar.  Since  this  rule 
decreases  regtilatory  impact,  it  is  not  a 
"major  rule"  as  defined  by  5  U.S.C 
804(2). 

List  of  Snl^acts  in  40  CFR  Part  63 

i<  Environmental  protection. 
Compliance  dates.  Reporting  and 
recordkeeping  requirements,  Secondary 
lead  smelters. 

Dated:  December  9,*i9g6. 
Caivl  M.  Bmmer, 
The  Administrator. 

For  the  reasons  set  out  in  the 
preamble,  title  40,  chapter  I.  of  the  Code 
of  Federal  Regulations  is  amended  as 
follows: 

PART  63— [AMENOEDl 

1.  The  authority  citation  for  part  63 
continues  to  read  as  follows: 

Aotherity:  42  U.S.C  7401  etseq. 

2.  Section  63.546  is  amended  by 
revising  paragraph  (a)  to  read  as  follows: 


that  commences  ctxistruction  or 
reconstruction  after  Jime  9. 1994,  shall 
submit  this  notification  no  later  than 
180  days  before  startup  of  the 
constructed  or  reconstructed  secondary 
lead  smelter,  but  no  sooner  than  June 
23, 1995.  I         .'•.^. 

(FR  Doc.  96-31704  Piled  12-11-46:  8:45  am] 

tfi  i.iftft  OOM 


f63.54e    Compllene«( 

(a)  Each  owner  or  operator  of  an 
existing  secondary  lead  smelter  shall 
achieve  compliance  with  the 
requirements  of  this  subpart  no  later 
than  December  23, 1997.  Existing 
sources  wishing  to  apply  for  an 
extension  o^compliance  pursuant  to 

§  63.6(i)  olthis  part  must  do  so  no  later 
than  June  23, 1997. 

3.  Section  63.549  is  amended  by 
revising  paragraph  (b)  to  read  as  foUows: 

f63.546    Notlflcallon  requirwnants. 

(b)  The  owner  or  operator  of  a 
secondary  lead  smelter  shall  submit  the 
fugitive  dust  control  standard  operating 
procedures  manual  required  under 

§  63.545(a)  and  the  standard  operating 
procedures  manual  for  baghouses 
required  under  §  63.548(a)  to  the 
Administrator  or  delegated  authority 
along  with  a  notification  that  the 
smelter  is  seeking  review  and  approval 
of  these  plans  and  procedures.  Owners 
or  operators  of  existing  secondary  lead 
smelters  shall  submit  this  notification 
no  later  than  June  23.  1997.  The  ov^rner 
or  operator  of  a  secondary  lead  smelter 


FEDERAL  COMMUIiCATlONS 
COMMISStON 

47CFRPart61 

[CC  Dodm  Na  93-129;  OC  Docket  No.  86- 
10;FCC96-392I  .. 

800  Data  BsM  Accen  Tariffs  and  Ifw 
800  Service  Management  Syalem 
Tarif^,  Provlalon  of  800  Servleea 

AQCNCY:  Federal  Communications 
Commission.  .    ~ 

ACTION:  Final  rule. 

summary:  On  September  26, 1996.  the 
Commission  adopted  a  Report  and 
Order  that  concludes  and  terminates  an 
investigation  into  tariff  filed  by  local 
exchange  carriers  (LECs)  in  March  1993, 
for  800  data  base  services.  This  Order 
reqiiires  LECs  that  filed  tariffo  for  800 
data  base  services  in  accordance  with 
the  Commission's  rules  in  CC  Docket 
No.  86-10,  to  recalciilate  their  price  cap 
indexes  and  resubmit  their  tarifEs.  In  the 
Order,  we  examine  terms  and 
conditirais  of  the  LECs'  taiiBs  for 
compliance  with  various  Commission 
Orders  concerning  800  data  base     ^    .  „, 
service.  We  also  determine  the 
reasonableness  of  the  price  cap  LECs' 
restructure  of  their  800  data  base  service 
rates,  the  reasonableness  of  certain 
exogenous  costs  claimed  by  those  LECs 
and  the  allocation  of  those  exogenous 
costs  between  the  interstate  and 
intrastate  jurisdictions. 

With  regard  to  the  Bell  Operating 
Companies'  (HOC)  central  data  base 
service  tariff,  we  determine  the 
reasonableness  of  a  number  of  tariff 
provisions  as  well  as  the  reasonableness 
of  the  costs  and  cost  allocations 
imderlying  the  BOCs'  rates  for  that 
service.  Finally,  in  this  Order  we  deny 
an  application  for  review  filed  by 
several  LECs  seeking  reversal  of  the  cost 
disclosure  reqiiirements  imposed  by  the 
Bureau  in  this  investigation  and  we 
grant  GTE's  revised  petition  for  waiver 
of  the  cost  disclosure  requirements.  By 
issuing  this  Order,  the  Commission 
intended  to  bring  tariffs  filed  by  LECs 
and  BOCs  into  compbance  with  the 
requirements  of  the  CommunicaticHis 
Act  of  1934.  as  amended,  the 


Commissian's  rules  and  the  policies 
adopted  for  800  data  base  services  in  OC 
Docket  86-10. 
EFFECTIVE  DATE:  January  13, 1997. 

FOR  FURTHER  INFORMATION  CONTACT:  John 
Scott,  Competitive  Pricing  Division. 
Common  Carrier  Bureau.  (202)  418- 
1528. 

8UPPI.EMENTART  MFORMAT10N:  This  is  a 
siunmary  of  the  Commission's  Report 
and  Order  adopted  September  26. 1996. 
and  released  October  28, 1996.  The  full 
text  of  this  Commission  decision  is 
available  for  inspection  and  copying 
during  normal  business  hours  in  the 
FOC  Public  Reference  Room  (Room 
230).  1919  M  St.,  NW,  Washington,  DC 
The  complete  text  of  this  decision  may 
also  be  purchased  from  the 
Commission's  copy  contractor. 
International  Transcription  Service, 
Suite  140,  2100  M  Street,  NW..     . 
Washington.  DC  20037. 

Sommary  of  Report  and  Order 

In  CC  Docket  86-10.  the  Commission 
required  all  LECs  to  convert 
simultaneoiisly  on  May  1, 1993,  to  a 
new  "data  base"  system  of  800  access. 
LECs  decided  to  implement  this  data 
base  system  by  hnking  their  signalling 
system  7  (SS7)  networks  with  data  bases 
containing  ciistomer  information 
associated  with  each  800  niunber. 
including  the  inter-exchange  carrier 
(DCC)  selected  by  the  800  subscriber,  to 
deliver  calls  to  that  800  niunber.  There 
are  two  types  of  800  data  base  access 
services  that  IXCs  may  purchase  from 
the  LECs:  "basic"  query  service  and 
"vertical  features."  The  LECs  were 
required  to  tariff  the  800  data  base  basic 
query  service,  which  is  the  access 
service  used  to  route  800  calls  to  the 
customer's  chosen  DCC.  Other  800  data 
base  service  capabiUties.  such  as 
sophisticated  routing,  were  classified  as 
"vertical  features"  that  the  LECs  also 
had  to  tariff.  The  LECs  filed  800  data 
base  access  service  tariff  in  March 
1993.  The  Common  Cariier  Bureau 
siispended  these  tariff  for  one  day. 
imposed  an  accoimting  order,  and 
initiated  this  investigation. 

Tenns  and  Conditions  of  the  LEC  800 
Data  Base  Tariffs 

1.  Area  of  Service  (AOS)  Routing  in 
Basic  Query  Service 

(a).  Although  we  encourage  LECs  to 
offer  more  refined  routing,  we  decline  to 
expand  our  lequlrenient  beyond  LATA- 
wide  routing.        r-^-  -': 

(b).  We  conclude  titat  BellSouth  does 
not  clearly  state  in  its  tariff  that  it  offers 
AOS  routing  at  the  LATA  level.  We 
therefore  require  BellSouth  to  file  tariff 
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revisions  clearly  indicating  that  it  oBen 
AOS  routing  at  the  LATA  level.    \ '  ^ :  ^ 

(c).  We  now  clariiy  that  LECs  must 
provide  multiple-carrier  terminations. 
We  do  not,  however,  require  the  LECs 
to  provide  any  additional  physical 
facilities,  such  as  circuits,  to  provide 
multiple-carrier  terminations.  Those 
LECs  that  foil  to  provide  for  multiple- 
carrier  terminations — US  West,  Centel, 
Centiuy,  NECA,  Rochester,  SNET  and 
United— must  revise  their  tari&  to  do 
so, 

2.  LEC  Charges  for  Data  Base  Queries 
When  Calls  Are  Incomplete 

(a).  The  LECs  may  continue  to  assess 
query  charges  even  when  the  associated 
call  is  not  delivered  to  the  IXC 

(h).  LECs  with  tarifk  that  vaguely 
define  when  a  query  charge  will  apply, 
such  as  when  a  query  is  "processed," 
"attempted,"  or  "received,"  must  revise 
their  tari&  to  replace  these  terms  with 
language  expressly  stating  that  they  will 
assess  a  charge  ocily  for  a  "completed" 
query  and  defining  that  term. 

3.  Marketing  of  Vertical  Featiues  tq  End 
Users  .  ?.    ';=. 

(a)v  The  Commission  has  established  a 
policy  that  LECs  may  not  market 
vertical  featxues  to  800  service 
subscribers,  and  no  one  now  challenges 
that  ruling.  We  find  no  reason  why  LECs 
need  to  modify  their  tariffs  to  prohibit 
such  a  practice. 

4.  Responsible  Organization  (Resporg) 
Services  in  the  LEC  800  Data  Base 
Tariffs 

(a).  We  conclude  that  provision  of 
Resporg  service  is  not  a  common  carrier 
activity,  and  thus  shoidd  not  be  tariffed. 
We  therefore  require  LECs  to  remove 
Resporg  service  rates  from  their  tarifEs. 

800  Data  Base  Access  Tariffs  for  Price 
Cap  Carriers 

5.  Exogenous  Treatment  of  Overhead 
Costs 

(a).  Bell  Atlantic,  SNET  and  United 
sought  to  recover  costs  incurred 
specifically  to  implement  basic  800  data 
base  query  service  through'a  general 
overiiead  factor,  with  no  justification 
that  these  costs  met  the  standard 
established  for  exogenous  treatment.  We 
will  disallow  the  claims  of  Bell  Atlantic, 
United  and  SNET  for  recovery  of 
overhead  costs  associated  witii 
providing  800  data  base  basic  query 
service. 

Cb).  We  will  allow  exogenous 
treatment  of  theedministrative  and 
other  costs  claimed  by  the  price  cap 
LECs. 


6.  Jurisdictional  Allocations  of  800  Data 
Base  Costs 

(a).  All  LECs  should  use  the 
separations  procedures  described  in  Part 
36  of  the  rules  to  determine  the  amount 
of  annual  800  data  base  costs  for  which 
they  seek  exogenoxis  cost  treatment  in 
their  interstate  filings. 

fb).  US  West's  assertion  that  the 
Constitution  requires  that  it  be  allowed 
to  recover  throiq^  interstate  service 
tariffs  costs  not  assigned  to  the  interstate 
jurisdiction  is  incorrect.  The 
Commission  actions  in  this  Order  do  not 
constitute  a  "permanent  physical 
occupation  authorized  by  government." 

(c).  The  Order  and  Appendix  C  list 
the  allowable  exogenous  cost  fat  each 
LEC.  The  LECs  must  recalculate  their 
Price  Cap  Indices  (PQs)  to  remove  any 
of  their  costs  that  we  have  disallowed. 

7.  Adequacy  of  Ameritech's  Cost 
Support 

(a).  In  its  supplemental  direct  case, 
filed  March  15, 1994,  Ameritech  states 
that  the  revised  cost  support 
demonstrates  the  validity  of  its  original 
cost  support,  which  was  based  on 
CCSaS.  We  conclude  that  we  cannot 
use  the  figures  for  exogenous  costs  that 
Ameritech  claims.  We  will  allow 
Ameritech  exogenous  treatment  of  an 
amoimt  equal  to  the  average  amount  of 
800  data  base  costs  we  allow  the  BOCs 
to  treat  as  exogenous  in  this  Order. 

8.  Exogenous  Treatment  for  Regional 
Data  Base  (SCP)  Costs 

(a).  We  will  allow  the  LECs  exogenous 
treatment  for  the  portion  of  their 
investment  in  shued  regional  data  bases 
used  exclusively  to  provide  800  data 
base  service. 

(b).  United  and  GTE  claim 
significandy  higher  exogenous  costs  for 
regional  data  bases  than  those  of  any  of 
the  other  LECs  except  Bell  Atlantic.  We 
will  allow  exogenous  treatment  fw  the 
full  amount  of  regional  data  base  costs 
claimed  by  GTE  and  for  the  reduced 
amount  currently  requested  by  United. 

(c).  We  conclude  that  Bell  Atlantic 
failed  to  meet  its  burden  of  showing  that 
its  regional  data  base  costs  are 
reasonable  and  were  incurred 
specifically  for  the  provision  of  800  data 
base  basic  service.  We  find  it 
reasonable,  however,  for  Bell  Atlantic  to 
claim  exogenous  treatment  for  the 
average  of  the  amount  of  regional  data 
base  costs  that  other  BOCs  have 
claimed. 


9.  Exogenous  Treatment  for  Costs  of 
Signalling  Links  Between  the  Regional 
Transfer  Points  and  the  Regional  Data 
Bases  (RSTP/SCP)  and  Between  the 
Regional  Data  Bases  and  the  Central 
Data  Base  (SCP/SMS) 

(a).  We  will  allow  exogenous 
treatment  of  the  costs,  as  itemized  in  a 
chart  in  the  Order,  for  the  signalling 
links  between  the  regional  data  bases 
and  the  central  data  base. 

(b).  We  find  that  the  costs  for  the  data 
links  between  the  transfer  points  and 
the  r^onal  data  bases,  and  SNET's 
costs  for  technician  labor  were 
specifically  inciured  to  provide  800.  data 
base  query  service  and  are  not 
unreasonable.  The  Commission 
therefore  will  allow  exogenous 
treatment  for  these  costs,  as  itemized  in 
the  chart  in  the  Order. 

(c).  We  conclude  that  Bell  Atlantic 
and  United  have  not  shown  that  the 
:  costs  of  ports  on  their  regional  transfer 
points  were  incurred  specifically  to 
provide  800  data  base  basic  query 
service  and  are  not  core  SS7  costs. 
Therefore,  we  deny  exogenous  cost 
treatment  for  Bell  Atlantic's  and 
United's  regional  transfer  point  port 
costs. 

10.  Exogenous  Treatment  for  Local 
Signal  Transfer  Point/Regional  Signal 
Transfer  Point  Signalling  Link  Costs 

(a).  We  will  not  allow  exogenous 
treatment  for  the  signalling  links 
between  the  local  and  regional  transfer 
points. 

(b).  Bell  Atlantic  and  United  are 
rlaiming  transfer  point  port  costs 
associated  with  the  links  between  the 
local  and  regional  transfer  points.  We 
deny  exogenous  cost  treatment  for  Bell 
Atlantic's  and  United's  ports  on  thnr 
regional  and  local  transfer  points. 

11.  Exogenous  Treatmmt  for  Service 
Origination  Point  (SSP)  Costs 

(a).  We  find  that  the  LECs  have  met 
their  biutien  with  respect  to  their  claims 
for  exogenous  treatment  Ibr  service 
origination  peint  software,  including 
right-to-use  fees.  Therefore,  we 
conclude  that  exogenous  treatment  it 
justified  for  the  costs  of  this  software. 

(b).  Bell  Atlantic  also  has  met  its 
burden  of  demonstrating  that  the  costs 
for  converting  its  end  office  switches 
from  six-digit  to  three-digit  screening 
%vere  reasonable,  and  were  incurred 
specifically  to  provide  800  data  base 
service  and  are  not  "core  SS7"  costs.  We 
will  allow  exogenous  treatment  for  these 
costs. 
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12.  Exogenoua  Treatment  of  Tandem 
Switch  Costs 

(a)-  Only  Pacific  currently  seeks 
exogenous  treatment  for  the  costs  of 
upgrading  tandem  switches  to  add 
increased  capacity  at  the  tandem  and  to 
add  service  (»igination  point  capability 
at  the  tandem.  We  do  not  find  ^cific's 
claims  persuasive  since  those  facilities 
can  be  used  to  provide  a  wide  variety 
of  services. 

13.  Exogenous  Treatment  for  800 
Sendee  Cmtral  Data  Base  (SMS)  Costs 

(a).  Because  the  central  data  base  is 
used  solely  to  provide  800  data  base 
service  and  does  not  provide  routing  for 
message  telephone  trafBc  or  support 
other  services,  it  is  clearly  not  a  "core 
SS7"  cost.  Therefore,  we  will  allow  the 
regional  data  base  operators  to  treat  the 
costs  associated  with  their  central  data 
base  contracts  as  exogenous. 

14.  Exogenous  Treatment  of  Repair 
Center  Costs 

(a).  Every  LEG  has  to  pefform  the 
same  customer  service  functions  under 
the  800  data  base  access  system  that  it 
did  under  the  previous  NXX  access 
system.  The  Commission  will  not  allow 
exogenous  treatment  for  the  costs  that 
Bell  Atlantic  incurs  to  operate  its  800 
data  base  repair  center. 

15.  Exogenous  Treatment  for  Billing 
System  Modification  Costs 

(a).  US  West.  SNET,  Bell  Atlantic  and 
GTE.  seeking  exogenoxis  treatment  for 
billing  sjrstem  clumges.  have  made  a 
sufficient  showing  that  they  had  to  add 
new  technical  capabilities  to  their 
systems  in  atdm  to  handle  billing  data 
(at  800  data  base  trafBc.  Therefore,  we 
will  allow  exogenous  cost  treatment  for 
these  expenses. 

16.  Methodology  for  Exogenous  Cost 
Adjustment 

(a).  We  conclude  that  the  method 
used  by  Bell  Atlantic,  BellSouth.  Pacific 
and  United  is  calculating  the  PQs  to 
restructure  services  in  their  traffic 
sensitive  bed^ets  and  to  include  new 
•xoganous  costs  adiieved  reascmable 
rasuhs  that  conform  to  price  cap 
principles.  Because  this  method  does 
not  comply  with  our  rules,  however,  we 
grant  on  our  own  motion  a  waiver  of 
§  61.47(a)  of  the  rules  for  the  limited 
ptirpose  of  allowing  LECs  to  use  this 
method. 

(b).i  The  method  used  by  Amwitech, 
NYNEX.  SNET,  Southwestern  and  US 
West  complies  with  our  price  cap  rules. 


17.  Reasonableness  of  the  Price  Cap 

LECs'  Use  of  E)emand  To  Demonstrate 
Compliance  With  the  Price  Cap 
Restnicture  Rules 

(a).  We  direct  LECs  that,  in  their 
ratemaking  calculations  based  their 
exogenoiis  costs  on  a  one-year  base 
period,  to  revise  their  exogenotis  costs 
to  reflect  levelization  over  five  years. 
Therefore,  US  West  and  Pacific  must 
amend  their  filings  to  use  five-year 
leveli2ed  costs. 

(b).  BellSouth,  Southwestern,  Pacific 
and  US  West  each  used  a  one-year 
period  to  determine  demand.  The  use  of 
a  one-year  base  period  for  the 
determination  of  demand  is  consistent 
with  the  Commission's  rules  and  we 
will  not  prohibit  it. 

(c).  Ameritedi.  Bell  Atlantic.  NYNEX, 
United  and  GTE  used  a  five-year  period 
to  determine  demtind.  Section  ei.3(e)  of 
the  Commission's  rules  specifies  a  one- 
year  base  period  tp  determine  demand. 
Those  LECs  that  used  a  five-year  base 
period  for  calculating  levelized  demand 
are  hereby  granted  a  waiver  of  §  61.3(e) 
to  allow  thmn  to  use  a  five-year  base 
period  in  this  instance. 

18.  Reasonableness  of  Price  Cap  LECs' 
Ratemaking  Methodologies  To  Develop 
Vertical  Features  Rates 

(a).  We  find  that,  with  the  exception 
of  Ameritech  and  US  West,  the  data 
provided  by  the  LECs  to  support  their 
vertical  fsatures  rates  comply  with  the 
Commission's  cost  support 
requirements  for  new  services.  We 
therefore  will  allow  these  vertical 
fsature  rates  to  take  efEsct  as  filed. 

(b).  We  cannot  accept  the  vertical 
features  costs  that  Ameritech  and  US 
West  claim.  For  this  reason,  we  will  not 
allow  Ameritech  or  US  West  to  impose 
any  rates  for  vertical  featxires  that 
exceed  the  average  rates  for  the  vertical 
features  that  we  allow  the  BOCs  to 
charge  in  this  Order.  The  rates  proposed 
by  Ameritech  nil  below  this  average 
and  are  therefore  considered  reasonable. 
US  West  must  revise  its  rate  for  the 
POTS  translation  feature  to  an  amount 
not  to  exceed  $0.0006932.  which  is  the 
average  of  the  rates  charged  by  the  other 
BOCs  for  that  vertical  faature^i 

1  ...    -V 

800  Data  Base  Access  Tariffs  for  Rate- 
of-Betum  Carriers 

19.  TarifBng  When  Originating  LEG 
Does  Not  Have  a  Service  Originatian 
Point  (SSP) 

(a)  The  Ordering  and  Billing  Forum 
(OBF)  of  the  Exchange  Carrier  Standards 
Association  has  adopted  a  resolution 
that  would  resolve  which  carrier — the 
originating  LEG  or  the  neighboring 
LEG — may  charge  an  IXC  for  a  query 


when  the  originating  LEG  routes  an  800 
service  call  to  a  nei^boring  LEG  for 
processing.  We  will  not  impose  any 
further  requirements  on  the  LECs  in  this 
proceeding. 

20.  Pass-Throiigh  of  Regional  Data  Base 
Operator  Rate  Reductions 

(a)  We  require  that  the  rate-of-retum 
LECs  that  purchase  query  service  fiom 
regional  data  base  operators  file,  in 
accordance  with  paragraph  321  of  this 
Order,  tariff  revisions  reflecting  the 
flow-throiigh  of  any  basic  query  rate 
reductions  to  their  own  customers — 
DCGs  that  purchase  query  service  from 
them. 

(b)  In  the  future,  for  any  tariffed  800 
data  base  access  service  they  provide, 
the  rate-of-retum  LECs  and  Rochester 
xaasi  also  flow-through  to  thelr 
customers  any  further  significant 
reductions  in  the  basic  query  charges 
they  pay  to  regional  data  base  operators. 

21.  Adjiistment  for  Unbillable  Queries 

(a).  The  imbillable  query  rates 
estimated  by  some  rate-of-ret\un  LEGs 
are  unsupported  by  the  cost  data  they 
provide.  We  find  that  a  more  reasonal>le 
and  betier  supported  unbillable  query 
rate  for  carriers  to  use  in  their  rate 
calculations  is  5  percent — the  Tninriiniifn 
estimated  rate  for  NEGA  members. 
Therefore,  all  rate-of-retiun  LECs  must 
limit  their  imbillable  query  rate 
adjustment  factor  to  no  more  than  5 
percent. 

(b).  Any  LEG  that  wishes  to  apply  a 
higher  adjustment  factor  must  justify 
that  factor  in  a  separate  tariff  filing  or  in 
its  next  rate-of-retum  represcription 
proceeding. 

800  Service  Management  System  Tariff 

22.  Liability  Provisions 

(a).  We  do  not  find  the  patent 
infringement  provisions  of  the  central 
data  iMse  taiin  to  be  unreasonable. 
Therefore  tliese  provisions  do  not 
deviate  fitnn  standard  tariff  practices 
and  we  will  not  require  the  BOCs  to 

rhango  them. 

(b).  We  find  that  the  liability 
insurance  requirements,  oq  the  other 
hand,  are  unreasonable  and  we  will 
require  the  BOGs  to  eliminate  them. 

23.  Incorporaticm  by  Refarence  of  the 
Industry  Guidelines  for  800  Number 
Administration 

(a).  We  will  require  the  BOGs  to 

remove  the  provisions  Incorporatii^ 
these  guidelines  by  reference  into  the 
central  data  base  tariff. 

(b).  The  central  data  base  tariff 
contains  provisions  requiring  the 
Resporg  to  notify  directly  and  obtain  the 
acceptance  of  any  IXC  to  which  traffic 
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for  a  specific  800  number  will  be  routed- 
We  find  those  provisions  to  be 
reasonable  and  adequate  to  meet 
Commission  requirements. 

24.  Qianges  in  Resporg  Procedures 

(a).  We  require  the  BCXIs,  within  sixty 
days  of  the  date  of  this  Order,  to  file 
tariff  revisions  that  include  accelerated 
procedures  for  accepting  Resporg 
change  jequests.  Tfcus  tariffs  shall 
include  a  provision  that  will  require  the 
Number  Administration  and  Service 
Center  (NASC)  to  make  Resporg  changes 
within  a  specified  nimiber  of  days. 

25.  Other  Central  Data  Base  (SMS)  Tariff 
Terms  and  Conditions 

(a).  We  find  that  the  provision  that 
grants  a  pro  rata  credit  to  an  IXC  when 
the  central  data  base  is  unavailable  for 
use  for  an  unscheduled  period  of  greater 
than  three  hours  is  not  unreasonable. 

(b).  Of  the  other  issues  rai^d  with 
respect  to  central  data  base  tariff  terms 
and  conditions,  we  only  find 
unreasonable  that  provision  permitting 
the  central  data  base  to  bill  Resporgs 
based  on  estimated  transactions,  with 
vague  promises  to  reconcile  the  bills  at 
some  hiture  date.  The  BOCs  are  required 
to  modify  these  provisions  to  provide 
that  Resporgs  will  be  billed  for  actual, 
rather  than  estimated,  usage. 

26.  Reasonableness  of  Costs  and  Cost 
Allocations  .  ^ 

(a).  We  find  that  the  BOCs'  allocation 
of  computer  maintenance  costs  based  on 
relative  lines  of  code  of  the  software 
programs  to  be  maintained  is 
reasonable. 

(b).  We  find  that  the  BOCs'  allocation 
of  central  processor  costs  based  on 
relative  use  is  reasonable. 

(c).  We  believe  that  a  business  should 
have  sufficient  working  capital  to  pay 
its  bills  in  a  timely  fashion  and  that 
holding  an  amount  equal  to  one  month's 
revenues  is  a  sound  business  policy.  We 
will  therefore  not  require  the  BOCs  to 
reduce  their  central  data  base  costs  by 
an  additional  $3.56  miUion. 

(d).  We  have  reviewed  the  BOCs'  cost 
support  and  find  that  the  information 
and  data  provided  by  the  BOCs  in  their 
direct  case  and  in  the  E)escription  and 
Justification  for  their  rate  revisions  in 
Transmittal  No.  7  comply  with  the 
requirements  of  Section  61.38.  We 
therefore  find  that  the  revisions  filed 
under  Transmittal  No.  7  do  not  result  in 
unreasonable  rates. 

(e).  There  is  no  basis  for  Allnet's 
claim  that  rates  for  services  offered  to 
the  regional  data  base  operators  are 
unreasonably  discriminatory. 

(f).  Southwestern 's  decision  to      ;    "^ 
reclassify  as  nonregulated  the  data 


processing  services  provided  to  the 
central  data  base  is  consistent  with  our 
rules. 

27.  Affiliate  Transactions 

(a).  For  piuposes  of  the  affiliate 
transactions  iides,  we  will  treat 
South  western's  provision  of  data 
processing  services  for  ttie  central  data 
base  as  a  transaction  between  DSMI  and 
Southwestern.  Since  Southwestern 
actually  provides  "Compute  Bureau 
Service"  to  DSMI  at  a  "negotiated 
price,"  we  require  it  to  revise  its  cost 
manual  to  state  this.  We  require 
Southwestern  to  revise  its  cost  manual 
to  state  whether  it  records  the  services 
it  provides  DSMI  at  fully  distributed 
costs  calcidated  in  acccndancp  with 
Commission  rules  and,  if  not,  the 
methodology  it  uses.  If  Southwestern 
has  been  using  a  methodology  that  does 
not  comply  with  the  rules, 
Southwestern  shall  also  adjust  its  books 
to  the  extent  necessary  to  account    ~ 
correctly  for  the  services  Southwestem's 
Kansas  Qty  Data  Center  has  provided 
DSMI  and  repoil  any  such  adjustments 
to  the  Commission.  Southwestern  shall 
take  each  of  these  steps  within  30  days 
of  this  Order's  release. 

(b).  We  require  Ameritech,  Bell 
Atlantic.  BellSouth,  NYNEX,  Pacific  and 
Southwestern  to  revise  their  cost 
manuals  to  bring  their  treatment  of 
services  received  fiism  DSMI  into 
compliance  with  the  affiliate 
transactions  rules.  Hiese  revisions  will 
also  be  due  30  days  from  this  Order's 
release. 

(c).  The  BOCs  are  disclosing  in  their 
cost  allocation  manuals  that  they 
purchase  software  systems  and  support 
from  Bellcore  at  fully-distributed  costs. 
Therefore,  these  transactions  comply 
Wtih  the  requirements  of  §  32.27(d)  of 
the  Commission's  rules. 

28.  Allocation  to  Interstate  Jtmsdiction 

(a).  We  will  allow  the  BOCs  to  assign 
all  of  the  costs  of  providing  the  central 
data  base  service  directly  to  the 
interstate  jiuisdiction,  provided  that  this 
assignment  does  not  restilt  in  the  double 
recovery  of  costs  relating  to  the  central 
data  base  service  through  charges  put  in 
place  at  the  state  level. 

(b).  U  any  state  requires  the  BOCs  to 
file  a  tariff  for  the  central  data  base  that 
would  result  in  costs  being  reassigned  to 
the  intrastate  jurisdiction,  we  would 
require  the  BOCs  to  revise  their  rates  to 
reflect  those  reductions  in  their 
interstate  costs. 

Joint  Application  for  Review 

29.  We  conclude  that  the  Common 
Carrier  Bureau  acted  correctly  when  it 
required  the  LECs  either  to  disclose  the 


proprietaiy  cost  models  they  used  to 
develop  their  800  data  base  vertical 
features  rates  or  to  use  ahemative  cost 
methodologies.  We,  therefore,  deny  the 
joint  application  for  review  of  the  600 
Cost  Disclosure  Order.  We  also  deny  US 
West's  petition  for  reconsideration  of   ■«• 
the  800  Cost  EHscIosure  Order. 

GTE  Revised  Petition  for  Waiver 

30.  We  conclude  that  GTE's  provision 
of  its  proprietary  cbst  support 
information  under  the  terms  of  its  non- 
disclosure agreement  was  not 
unreasonable.  Accordingly,  we  grant 
GTE's  revised  waiver  request. 

United  and  GTE  Petitions  for  Stay  and 
Applications  for  Review 

31.  We  affirm  the  Bureau's  action  in 
partially  suspending  GTE  and  United's 
800  data  base  query  rates  for  a  five 
month  period  and  deny  their 
applications  for  review  of  that  action. 

32.  We  dismiss  as  moot  the  petitions 
for  stay  filed  by  GTE  and  United 
because  the  partial'iMe  suspension  for 
which  they  seek  a  stay  expired  on 
October  1, 1993. 

Ordering  Qauaes 

Accordingly.  It  is  ordered  that, 
pursuant  to  authority  contained  in 
sections  1,  4,  201-205  and  218  of  the 
Commimications  Act  of  1934,  as 
amended,  47  U.S.C  §§  151, 154,  201- 
205  and  218,  that  the  poUdes  and 
requirements  set  forth  herein  are 
adopted. 

It  is  further  ordered  that  this  Order 
will  be  effective  January  13, 1997. 

It  is  further  ordered,  punuant  to 
Section  4(i)  of  the  Communications  Act 
of  1934,  47  U.S.C  154(i),  that  the  tariff 
provisions  filed  by  the  Ameritech 
Operating  Companies,  the  Bell  Atlantic 
Telephone  Company.  BellSouth 
Telecommunications.  Inc.,  GTE 
Telephone  Service  Company  and  the  . 
GTE  Telephone  Operating  Companies, 
Pacific  Bell  Telephone  Company, 
Southern  New  England  Telephone 
Company.  Southwestern  Bell  Telephone 
Company,  U  S  West  Communications, 
Inc.  and  the  United  Telephone 
Companies  are  unlawful  to  the  extent 
indicated  herein. 

It  is  further  ordered  that  the  Bell 
Atlantic  Telephone  Company,  GTE 
Telephone  Service  Company,  the  GTE 
Telephone  Operating  Companies, 
Soudiem  New  England  Telephone 
Company,  the  NYNEX  Telephone 
Companies,  Pacific  Telephone 
Company,  Southwestern  Bell  Telephone 
Company,  U  S  West  Commimications, 
Inc.  and  the  United  Telephone 
Companies  shall  adjust  their  PCIs  to 
reflect  the  disallowances  ordered  in 
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paragraph  86  and  Appendix  Cef  the 
Order. 

A  is  further  ordered  that  the  costs  of 
the  Ameritech  Companies  that  exceed 
the  average  of  the  allowed  exogenous 
costs  for  the  other  Bell  Operating 
Companies,  as  specified  in  paragraph  90 
of  the  Order  are  disallowed. 

A  is  further  ordered  that  Bell  Atlantic 
diall  adjust  its  PQ  to  reflect  the 
disallowances  required  in  paragraphs 
57. 102. 110, 115. 116  and  136  of  the 
Oder. 

It  is  further  ordered  that  BellSouth 
shall  modify  its  tariff  as  required  in 
paragraph  26  of  the  Order,  and  adjust  its 
PQ  to  reflect  the  disallowance  in 
paragraph  115  of  the  Order. 

It  18  further  ordered  that  Southern 
New  Englmd  Telephone  Company  shall 
adjust  its  PQ  to  reflect  the  disallowance 
in  par^^ph  57  of  the  Order. 

It  is  further  ordered  that  the  New  York 
and  the  NYNEX  Telephone  Company 
shall  adjust  its  PQ  to  reflect  the 
disallowance  in  paragraph  115  of  the 
Order.  ^ 

It  is  further  ordered  that  the  Pacific 
Bell  Telephone  Company  shall  adjust  its 
PCI  to  reflect  the  disallowance  in 
paragraph  125  of  the  Order  and  shall 
modify  its  tariff  as  required  in  paragraph 
174  of  the  Order. 

h  is  further  ordered  that  U  S  West 
Communications,  hic.  shall  modify  its 
tariff  as  required  in  paragraphs  27, 174 
and  195  of  the  Order. 

It  is  further  ordered  that  the  United 
Telephone  Company  shall  adjust  its  PQ 
to  reflect  the  disallowances  in 
paragraphs  57, 110, 115  and  116  of  the 
Order,  and  modify  its  tariff  as  required 
in  paragraph  27  of  the  Order. 

It  ispiruier  ordered  that,  any  local 
exchange  carrier  that  filed  tariffs  subject 
to  $§61.41  through  61.49  of  the 
Commission's  rules,  47  CFR  61.41 
through  61.49,  shall  recalc\ilate  the 
rrievant  indexes  pursuant  to  the 
adjustments  ordered  in  paragraphs  307 
through  315  of  the  Order.  The  local 
exchange  carriers  shall  file  the  revised 
indexes  no  later  than  30  days  after  the 
release  of  this  order  by  letter  addressed 
to  the  Secretary,  FCC. 

It  is  further  ordered  that  any  local 
fficchange  carrier  that  filed  tariffs  subject 
to  $$  61.41  through  61.49  of  the 
Commission's  rules.  47  CFR  61.41 
through  61.49.  and.  after  the 
adjustments  ordered  in  paragraphs  307 
through  315  of  the  Order,  has  an  API 
that  exceeds  its  PQ  shall  file  tariff 
revisions  that  will  reduce  the  API  to  a 
level  below  the  PQ.  These  tariff 
revisions  shall  be  filed  no  later  than  30 
days  after  the  release  of  this  Order  to  be 
e^ctive  on  not  less  than  15  days' 
notice. 


It  is  further  ordered  that  the 
Commission  delegates  authority  to  the 
Bureau  to  take  action  necessary  to 
ensure  that  the  Local  Exchange  Carriers 
propeiiy  adjust  their  relevant  Price  Cap 
.  Indices  to  reflect  the  requirements  of 
this  order. 

h  is  further  ordered  that  Bell  Atlantic, 
BellSouth.  Pacific  and  United  are 
granted  a  waiver  of  §  61.47(a)  of  the 
Commission's  rules,  47  CFR  61.47(a),  as 
disciissed  in  paragraph  164  of  the  Order. 

It  is  further  ordered  that  Ameritech. 
Bell  Atlantic.  GTE,  NYNEX  and  United 
are  granted  a  waiver  of  §  61.3(e)  of  the 
Commission's  rules,  47  CFR  61.3(e).  as 
discussed  in  paragraph  176  of  the  Order. 

It  is  further  ordered  that  any  local 
exchange  carrier  that  offers  a  tariffed 
800  data  base  query  aervioe  through  the 
use  of  a  regional  data  base  not  owned 
by  that  local  exchange  carrier  shall  file 
revisions  concerning  the  application  of 
the  per-query  charge,  as  specified  in 
para^aph  204  of  the  Order. 

ft  ts  further  ordered  that  any  local 
exchange  carrier  that  filed  tariffs  subject 
to  §  61.38  of  the  Commission's  rules.  47 
CFR  61.38.  and  uses  a  rate  adjustment 
fiactor  for  unbillable  queries  exceeding  5 
percent,  shall  make  the  filings  required 
by  paragraph  210  of  the  Order. 

ft  is  furtner  ordered  that  Central 
Telephone  Company.  Century 
Telephone  of  Ohio.  Inc.  National 
Exchange  Carrier  Association,  Rochester 
Telephone  Company  and  Southern  New 
England  Telephone  Company  shall  file 
the  tariff  amendments  ordered  in 
paragraph  27  of  the  Order. 

ft  IS  further  ordered  that  the  Bell 
Operating  Companies  shall  amend  BOC 
Tariff  F.CC  No.  1,  as  required  by 
paragraphs  218, 223,  228  and  234  of  the 
Order.  • 

A  is  farther  ordered  that  local 
exchange  carriers  shall  file  tariff 
revisions  removing  Resporg  service  fitim 
their  interstate  Access  TarifEs  pursuant 
to  paragraph  47  of  the  Order.  'These 
revisions  shall  be  filed  no  later  than  90 
days  from  the  release  c^  this  order  to  be 
e&ctive  on  not  less  than  15  days' 
notice.  Carriers  should  reference  this 
order  as  the  authority  for  these  filings. 

A  is  further  ordered  that  local 
exchange  carriers  shall  reclassify  their 
Resporg  assets  and  related  expenses  to 
nomegulated  status  no  later  than  the 
scheduled  effective  date  of  the  tariff 
revisions  removing  the  Resporg  service 
from  the  Interstate  Access  'Tariff. 

A  is  further  ordered  that  local    '    Ji; 
exchange  carriers  required  to  file  a  cost 
allocation  manual  pursuant  to  §  64.903 
of  tbe  Commission's  rules  or  by 
Commission  otAex  shall  file  revisions  to 
their  manuals  implementing  the 
reclassification  required  herein  no  later 


than  30  days  after  the  releeae  of  this 
Older,  to  be  efEsctive  60  days  after  the 
filing  date. 

A  is  further  ordered  that  any  local 
exchange  carrier  whose  tariff  is  a  subject 
of  this  investigation  shall  take  any  otlier 
action  required  by  this  Order  but  not 
otherwise  specifically  enumerated  in 
these  ordering  clauses. 

Accordingly,  A  is  further  ordered  that 
the  motions  to  accept  late  filed 
pleadings,  filed  by  the  Pacific  and 
Nevada  BeU  Telephone  Companies  and 
the  Ameritech  Operating  Companies, 
are  granted. 

A  is  further  ordered  that  the  petition 
for  clarification  filed  by  MQ 
Telecommunications  Corporation,  is 
denied. 

A  is  further  ordered  that  the  petition 
for  reconsideration  filed  by  US  West 
Communications.  Inc.,  is  denied.  ' 

A  is  further  ordered  that  the  petitions 
for  review  filed  by  the  GTE  Service 
Corporation  and  the  United  Telephone 
Company,  are  denied. 

A  is  further  ordered  that  the  petitions 
for  stay  filed  by  the  GTE  Service 
Corporation  and  the  United  Telephone 
Company,  are  dismissed. 

ft  is  further  ordered  that  the  joint 
application  for  review,  filed  by  the 
Ameritech  Op>erating  Companies,  Bell 
Atlantic  Telephone  Company.  Pacific 
Bell  Telephone  Company,  the  NYNEX 
Telephone  Companies  and  U  S  West 
Communications.  Inc.,  of  the  600  Cost 
Disclosure  Orda;  is  denied. 

A  is  further  ordered  that  the  request 
for  non-disclosure  submitted  in  GTE's 
Revised  Petition  for  Waiver  of  the  cost 
support  requirements  in  800  Data  Base 
Access  Tari&  and  the  800  Service 
Management  System  Tariff.  Order 
Designating  Issues  for  Investigation  is 
granted  to  the  extent  provided  herein. 

A  is  further  orderedihat  for  the 
purposes  of  filing  tariff  revisions 
pursuant  to  this  Order,  §61.58  of  the 
Commission's  rules,  47  CFR  61.58.  is 
waivi^  Local  exchange  carriers  shall 
reference  the  "FCC"  number  of  this 
Order  as  the  authority  for  these  filings. 

List  of  Subfeds  in  47  CFR  Part  61 

Commimications  common  carriers, 
Reporting  and  record-keeping 
requirements.  Telephone. 

Federal  Communications  Commission. 

WilUuB  F.  Catoo, 

Acting  Secretary. 

(FR  Doc  96-31486  Filed  12-11-96;  8:45  am] 

aujNQ  ooot  snt-ai-p 
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47  CFR  Parts  64. 68  and  69 

ICC  Doetot  96-128:  FCC  No.  96-439] 

Pay  Telephone  Reclassification  and 
Compenaatton  Provisions  of  the 
Telecommunications  Act  of  1996 

AGENCY:  Federal  Commuiucations  ^j  . 

Commission.  ''•:-"{ 

ACTION:  Final  rule:  order  on  *  . 
reconsideration. 

SUMMARY:  On  September  20, 1996, 
Federal  Commimications  Commission 
("Commission")  adopted  a  Report  and 
Order  in  CC  Docket  No.  96-128,  FCC 
96-388  (61  FR  52307,  October  7, 1996) 
implementing  section  276  of  the   * 
Communications  Act  of  1934,  as      '        . 
amended  by  the  Telecommunications 
Act  of  1996  ("1996  Act").  In  its  Order 
on  Reconsideration  in  this  proceeding, 
the  Commission  affirms  the  easential 
fiaatuiBS  of  the  policies  estabUshed  in 
the  Report  andt)rder.  Additionally,  the 
Conunisaion  modifies:  llie  requirements 
for  LEC  tariffijig  of  payphone  services 
and  unbundled  network  functionalities; 
and  the  requirements  for  LECs  to 
remove  unregulated  payphone  costs 
firom  the  carrier  common  line  charge 
and  to  reflect  the  application  of 
multiline  subscriber  line  charges  to 
payphone  lines.  The  Commission  also 
cl^fies  various  issues  addressed  in  the 
Report  and  Order.  The  Order  on 
Reconsideratian  is  issued  to  implement 
the  provisions  of  section  276  of  the  1996 
Act. 

^FECnVE  DATES:  January  13, 1997. 
FOn  FURTHER  INFORMATION  CONTACT: 
Michael  C^witz,  202-418-0960, 
Enforcement  Division,  Common  Carrier 
Bureau. 

aUPn.EMENTARY  iNPORMATION:  On  June  4, 
1996,  the  Commission  adopted  a  Notice 
of  Proposed  Rulemaking  ("NPRM")  (61 
FR  33074,  June  4, 1996]  to  implement 
section  276  of  the  Teleconunimications 
Act  of  1996.  On  September  20, 1996,  the 
Commission  adopted  and  released  a 
Report  and  Order  in  CC  Docket  No.  96- 
128,  FCC  96-388  (61  FR  52307.  October 
7. 1996].  The  Commission  subsequently 
released  an  Errata,  making  certain 
technical  corrections  to  the  Report  and 
Order  [61  FR  54344;  October  18, 1996]. 
The  Commission  received  28  Motions 
requesting  reconsideration  and/or 
clarification  of  the  Report  and  Order. 
This  is  a  summary  of  the  Conunissioii'^ 
Order  cm  Raconsideration  in  OC  Docket 
No.  96-128,  adopted  and  released  on 
Novonber  8, 1996.  The  full  text  of  the 
Order  cm  Reconsideration  is  available 
for  inspecrtion  and  copying  diuing 
normal  business  hours  in  the  FCC 
Reference  Center,  Room  239, 1919  M 


Street,  N.W.,  Washington,  D.C  The 
complete  text  of  the  Order  on 
Reconsideration  may  also  be  purdiased 
from  the  Commission's  duplicating 
contractor,  international  lYanscription 
Services.  2100  M  Street.  N.W..  Suite 
140.  Washington.  D.C.  20037.  (202)  857- 
3800. 

Paperwork  Reduction  Act 

The  Order  on  Reconsideration 
contains  new  or  modified  information 
collections.  It  has  been  submitted  to  the 
Office  of  Management  and  Budget 
(0MB)  for  review  under  the  Paperwork 
Reduction  Act  of  1995  (PRA).  The 
Commission  has  updated  its  September 
1996  paperwork  submission  made  for 
the  collections  contained  in  the  Report 
and  Order  in  this  proceeding  to  OMB  to 
reflect  the  new  and/or  modified 
collections  in  the  Order  on 
Reconsider8.tion.  OMB  is  asked  to 
approve  the  following  changes  in 
addition  to  any  requirements  in  the 
original  submission  under  the  rules 
promulgated  in  the  Report  and  Order, 
LECs  had  to  file  taiiffs  with  both  the 
Conunissicm  and  the  state.  Under  the 
Order  on  Reconsideration,  LECs  only 
have  to  file  these  tariffs  with  the  state, 
except  for  tarifb  for  unbimdled  features, 
\^di  must  be  filed  with  both  the 
Commission  and  the  state.  The  Report 
and  Order  specified  a  certain  method  for 
calculating  CCL  charges.  The  Order  on 
Reconsideration  modifies  that  method. 
The  Order  on  Reconsideration  also 
requires  that  LECs  supply  to  cairier- 
payors,  on  demand,  a  list  of  emergency 
numbers. 

The  Commission,  as  part  of  its 
continuing  effort  to  reduce  paperwork 
biudens,  invites  the  general  public  and 
the  Office  of  Management  and  Budget 
(OMB)  to  comment  on  the  following 
information  collections  contained  in  the 
Order  on  Reconsidmation  as  required  by 
the  Paperwork  Reduction  Act  of  1995, 
PubUc  Law  No.  104-13.  Written 
comments  by  the  pubUc  on  the 
proposed  and/or  modified  information 
collections  are  due  20  days  after  date  of 
pubUcation  in  the  Federal  Rsgistar. 
OMB  notification  of  action  is  due  on 
December  19, 1996.  Comments  should 
address:  (a)  Whether  the  proposed  or 
modified  information  collection  is 
necessary  for  the  proper  performance  of 
the  functions  of  the  Commission, 
including  whether  the  information  shall 
have  practical  utility;  (b)  the  accuracy  of 
the  Commission's  biuden  estimates;  (c) 
ways  to  enhance  the  quafity,  utiUty,  and 
clarity  of  the  information  collected;  and 
(d)  ways  to  minimize  the  burden  of  the 
oollecttcm  of  information  on  the 
respondents,  including  the  use  of 


automated  collection  techniques  or 
other  Conns  of  information  technology. 

OMB  Control  NunAer:  None. 

7!itie;  Implementation  of  the 
Payphone  Reclassification  and 
Coonpensation  Provisions  of  the 
Tdecommunications  Act  of  1996,  CC 
Docket  No.  96-128. 

Fonn  No.:  N/A. 

Type  ofRevieMT.  Revised  collections. 

Respondents:  State,  local  or  tribal 
government;  business  or  other  for-iHDfit, 
including  small  businesses. 


Naof 

Est 

tiira 

per  re- 

Total 

Secbon/titie 

re- 
spond- 

annutf 

twnten 

ents 

sponse 
(hours) 

(hoars) 

a.  LEC  Tariff  Fl- 

inos 

400 

100 

40,000 

b.  Redassifica- 

tionofLEC- 

Owned 

Payphones  

400 

100 

40.000 

c.  L£C  Provision 

of  List  of 

Emergency 

Nunnbere 

400 

1 

400 

Total  Annual  Burden:  80,400  hauis. 
No  change  is  anticipated  for  the  burden 
estimates  reported  in  our  September 
1996  filing  for  the  LEC  Tariff  Flings  and 
Reclassification  of  LEC-Owned 
Payphone  collections. 

Estimated  Costs  per  Respondent:  SO. 

Ne^s  and  Uses:  The  rules  adopted  in 
CC  Docket  96-128:  (1)  Establish  a  plan 
to  ensure  fair  competition  for  each  and 
every  completed  intrastate  and 
interstate  call  using  a  payphone;  (2) 
discontinue  intrastate  and  interstate 
carrier  access  charge  payphone  service 
elements  and  payments  and  intrastate 
and  interstate  payphone  subsidies  from 
basic  exchange  services;  (3)  {Hescaibe 
nonstructural  safeguards  for.  Bell 
Operating  (Company  payphcmes;  (4) 
permit  the  BOCs  to  negotiate  with  the    • 
payphcme  Icxstion  provider  about  a 
payphone's  presubscribed  interLATA 
carrier;  (5)  permit  all  pajrphone 
providers  to  negotiate  with  the  kwation 
provider  abut  a  pa)rphone's 
presubscribed  intraLATA  carrier,  and 
(6)  adopt  guidelines  for  use  by  the  states 
in  establidiing  pxiblic  interest 
payphones  to  be  lcx:ated  where  there 
would  otherwise  not  be  a  payphtme. 
The  new  and  modified  coUections  in 
this  Order  on  ReconsideratiaD  are 
necessary  to  implement  the  {oovisioDS 
of  section  276  of  dto 
Telecommunications  Act  of  1996. 

Final  Regulatory  Flexibility  Analysis 

As  required  by  section  603  of  the 
Regulatory  Flexibility  Act  (RFA).  5 
U.S.C  603.  an  Initial  Regulatory 
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Flexibility  Analysis  (IRFA)  was 
incorporated  in  the  ^4otice  of  Proposed 
RulemaJdng  (NPRM)  in  the 
Implementation  of  the  Pay  Telephone 
Reclassification  and  Compensation 
Provisions  of  the  Telecommunications 
Act  of  1996  (CC  Docket  No.  96-128)  (61 
FR  33074].  The  Commission  sougjit 
written  public  comment  on  the 
proposals  in  the  NPRM  including  on  the 
IRFA.  The  Commission's  Final 
Regulatory  Flexibility  Analysis  (FRFA) 
in  the  Report  and  Order  conforms  to  the 
RFA,  as  amended  by  the  Contract  With 
America  Advancement  Act  of  1996 
(CWAAA).  Public  Uw  104-121. 110 
Stat.  847  (1996).  1  The  discussion  below 
constitutes  the  FRFA  for  both  the  Report 
and  Order  and  the  Order  on 
Reconsideration  in  this  proceeding. 

Report  and  Order 

A.  Need  for  and  Objectives  of  the  Report 
and  Order  and  the  Rules  Adopted 

The  Commission,  in  compliance  with 
secrtion  276  of  the  Communications  Act 
of  1934.  as  amended  by  the 
Telecommunications  Act  of  1996  (the 
1996  Act),  promulgates  the  rules  in  the 
Report  and  Order  to  promptly 
implement  section  276  of  the  1996  Act, 
which  directs  the  Commission,  among 
other  things,  to  adopt  rules  that:  (1)     .. 
Establish  a  plan  to  ensure  fair 
compensation  for  "each  and  every 
completed  intrastate  and  interstate  call 
using  [a]  payphone{;]"  (2)  discontinue 
intrastate  and  intrastate  carrier  access 
charge  payphone  service  elements  and 
payments  and  intrastate  and  interstate 
payphone  subsidies  from  basic 
exchange  services;  (3)  prescribe 
nmstnictural  sal^uards  for  Bell 
Operating  Company  (BOC)  payphones; 
(4)  permit  the  BOCs  to  negotiate  with 
the  payphone  location  providers  to 
negotiate  with  the  location  provider 
about  a  payphone's  presubacribed 
intraLATA  carrier,  (5)  permit  all 
payphone  providers  to  negotiate  with 
the  location  provider  about  a 
payphone's  presubscribed  mtraLATA 
carrier,  and  (6)  adopt  guidelines  for  use 
by  the  states  in  establishing  public 
interest  payphones  to  be  located  where 
there  would  otherwise  not  be  a 
payphooe(.]" 

The  ot^ective  of  the  rules  adopted  in 
the  Repmt  and  Order  is  "to  promote 
competition  among  payphone  service 
providers  and  promote  the  widespread 
deployment  of  payphone  services  to  the 
benefit  of  the  general  public" 
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B.  Analysis  of  Significant  Issues  Raised 
in  Response  to  the  IRFA 

'  Summary  of  the  Initial  Regulatory 
Flexibility  Analysis  (IRFA).  In  the  IRFA. 
the  Commission  foimd  that  the  rules  it 
proposed  to  adopt  in  this  proceeding 
may  have  a  sigiuficant  impact  on  a 
substantial  number  of  small  business  as 
defined  by  section  601(3)  of  the  RFA. 
The  IRFA  solicited  connnent  on 
alternatives  to  the  proposed  rules  that 
would  minimize  the  impact  on  small 
entities  consistent  with  the  objectives  of 
this  proceeding.  The  Commission 
received  one  comment  on  the  potential 
impact  on  small  business  entities, 
which  the  Commission  considered  in 
promulgating  the  rules  in  the  Report 
and  Order.  Frontier  commented 
generally  that  the  compensation  scheme 
advanced  in  the  NPRM  was 
"imnecessarily  onerous  and  inefficient" 
and  "in  conflict  with  the  goals  of 
the  *   •   •  Regulatory  Flexibihty  Act." 
Frontier  did  not  conmient  specifically 
on  what  aspect  of  the  compensation 
scheme  would  have  economic  impact 
on  small  business  entities.  The 
Commission  disagrees  mth  Frontier's 
general  assertion  that  the  compensation 
scheme  is  in  conflict  with  the 
Regulatory  Flexibility  Act.  The 
Commission's  rules  are  designed  to 
facilitate  the  development  of 
competition,  which  benefits  many  small 
business  entities.  The  rules  will  ensure 
that  payphone  services  providers 
(PSPs),  many  of  whom  may  be  small 
business  entities,  receive  &ir 
compensation.  The  Commission's  rules 
provide  significant  flexibility  to  permit 
the  affected  parties,  including  small 
business  entities,  to  structiire 
procedmes  that  would  minimite  their 
burdens.  For  example,  the  rules  reqiiire 
IXCs  and  intraLATA  carriers,  as  primary 
economic  beneficiary  of  payphone  calls, 
to  track  die  calls  it  receives  from 
payphones.  The  carrier  has  the  option  of 
performing  the  function  itself  or 
contracting  out  these  functions  to 
another  party,  sudi  as  a  LEC  or 
clearinghoiise.  The  Commission  also 
provides  a  transition  period.  The 
Commission  believes  that  its  rules  are 
designed  to  effectively  optimize  the 
efficiency  and  minimize  the  burdens  of 
the  compensation  scheme  on  all  parties, 
includii^  small  entities. 

C.  Description  and  Estimates  of  the 
Number  of  Small  Entities  Affected  by 
the  Report  and  Order 

For  the  purposes  of  the  Report  and 
Order,  the  RFA  defines  a  "small 
business"  to  be  the  same  as  a  "small 
business  concern"  under  the  &Dall 
Business  Act.  15  U.S.C  632.  unless  the. 


Commission  has  developed  one  or  more 
definitions  that  are  appropriate  to  its 
activities.  Under  the  Small  Business 
Act.  a  "small  business  concern"  is  one 
that:  (1)  Is  independently  owned  and 
operated;  (2)  is  not  dominant  in  its  field 
of  operation;  and  (3)  meets  any 
additional  criteria  established  by  the 
Small  Business  Administration  (SBA). 
S8A  has  defined  a  small  business  for 
Standard  Industrial  Classification  (SIC) 
category  4813  (Telephone 
Communications,  Except 
RadiotelephcHie)  to  be  a  small  entity 
when  it  has  fewer  than  1,500 
employees. 

'The  Commission  has  found 
incunAwnt  LECs  to  be  "dominant  in 
their  field  of  operation"  since  the-early 
1980's,  and  consistently  has  certified 
under  the  RFA  that  incumbent  LECs  are 
not  subject  to  regulatory  flexibility 
analyses  because  they  are  not  small 
businesses.  The  Commission  has  made 
similar  determinations  in  other  areas. 
However,  in  thelmplementation  of  the 
Local  Competition  Provisions  in  the 
Telecommunications  Act  of  1996. 
Report  and  Order,  several  parties, 
including  the  SBA,  commented  that  the 
Commission  should  have  included 
small  incumbent  L£C8  in  the  IRFA 
pertaining  to  that  order.  The 
Commission  recognizes  SBA's  special 
role  and  expertise  with  regard  to  the 
RFA,  and  intends  to  continue  to  consult 
with  SBA  outside  the  context  of  this 
proc»eding  to  ensure  that  the 
Commission  is  fully  implementing  the 
RFA.  Although  it  is  not  fully  persuaded 
that  its  prior  practice  has  been  incorrect, 
the  Commission  will,  nevertheless, 
include  small  incumbent  LECe  in  this 
FRFA  to  remove  any  possible  issue  of 
RFA  compliance.  Consistent  with  the 
Commission's  prior  practice,  it  shall 
continue  to  exclude  small  inciunbent 
LECs  bam  the  definition  of  a  small 
entity  for  the  purpose  of  this  FRFA. 
Nevertheless,  as  mentioned  above,  it 
includes  small  inomibent  LECs  in  the 
FRFA.  Accordingly,  use  of  the  terms 
"small  entities"  and  "small  businesses" 
does  not  encompass  "small  incumbent 
LECs."  The  term  "small'incimibent 
LECs"  refers  to  any  incumbent  LECs 
that  arguably  might  be  defined  by  SBA 
as  "small  business  concerns." 

Telephone  Companies  (SIC  4813) 

Total  Number  of  Telephone 
Companies  Affected.  Many  of  the 
decisions  and  rxUes  adopted  in  the 
Report  and  Order  may  have  a  significant 
effect  on  a  substantial  munber  of  the 
small  telephone  companies  identified 
by  the  SBA.  The  United  States  Bureau 
of  the  Census  (the  Census  Bureau) 
reports  that,  at  the  end  of  1992,  there 


-.»< 


I    ■^^ 


Federal  Register  /  Vol.  61.  No.  240  /  Tliursday.  December  12.  1996  /  Riiles  and  Regulations   65343 


were  3,497  finns  engaged  in  providing 
telephone  services,  as  defined  therein, 
for  at  least  one  year.  This  number 
encompasses  a  broad  category  which 
contains  a  variety  of  different  subsets  of 
carriers,  including  local  exchange 
carriers,  interexchange  carriers, 
competitive  access  providers,  cellular 
carriers,  mobile  service  carriers, 
operator  service  providers,  pay 
telephone  operators,  PCS  providers, 
covered  SMR  providers,  and  resellers.  It 
seems  certain  that  some  of  those  3,497 
telephone  service  firms  may  not  qualify 
as  small  entities  or  small  incumbent . 
LECs  because  they  are  not 
"independently  owned  and  c^erated." 
For  example,  a  PCS  provider  that  is 
affiliated  with  an  interexchange  carrier 
having  more  than  1,500  employees 
would  not  meet  the  definition  of  a  small 
business.  It  seems  reasonable  to 
conclude,  therefore,  that  fewer  than 
3,497  telephone  service  firms  are  small 
entity  telephone  service  firms  or  small 
incimibent  LECs  that  may  be  affected  by 
the  Report  and  Order.  The  Commission 
estimates  below  the  potential  small 
entity  telephone  serxice  firms  or  small 
incimibent  LECs  that  may  be  affected  by 
the  Report  and  Order  by  sravice 
category. 

Wireline  Carriers  and  Service 
Providers.  The  SBA's  definition  of  small 
entities  for  telephone  communications 
companies,  other  than  radiotelephone 
(wireless)  companies,  is  ode  employing 
fewer  than  1,500  persons.  The-Gansus 
Bureau  reports  that,  there  were  2,321 
such  telephone  companies  in  operation 
for  at  least  one  year  at  the  end  of  1992. 
All  but  26  of  the  2,321  non- 
radiotelephone  companieslisted  by  the 
Census  Biireau  were  reported  to  have 
fewer  than  1,000  employees.  Thus,  even 
if  all  26  of  those  companies  had  more 
than  1,500  employees,  there  woiUd  stiU 
be  2,295  non-radiotelephone  companies 
that  might  qualify  as  small  entities  or 
small  incumbent  LECs.  Although  it 
seems  certain  that  some  of  these  carriers 
are  not  independently  owned  and 
operated,  the  Commission  is  unable  at 
this  time  to  estimate  with  greater 
precision  the  number  of  wireline 
carriers  and  service  providers  that 
would  qualify  ks  small  business 
concerns  imder  SBA's  definition. 
Consequently,  it  estimates  that  there  are 
fewer  than  2,295  small  entity  telephone 
communications  comptmies  other  than 
radiotelephone  companies  that  may  be 
affected  by  the  decisions  and  rules 
adopted  in  the  Report  and  Order. 

Local  Exchange  Carriers.  Neither  the 
CcMnmission  nor  SBA  has  developed  a 
definition  of  small  providers  of  local 
exchange  services  (LECs).  The  closest 
applicable  definition  imder  SBA  rules  is 


for  telephone  communications 
companies  other  than  radiotelephone 
(wireless)  companies  (SIC  4813).  The 
most  reliable  source  of  information 
regarding  the  number  of  LECs 
nationwide  appears  to  be  the  data  the 
Commission  collects  aimually  in 
connection  with  the 
Telecommunications  Relay  Service 
(TRS).  According  to  the  most  recent 
data,  1 ,347  companies  reported  that 
they  were  engaged  in  the  provision  of 
local  exchange  services.  Although  it 
seems  certain  that  some  of  these  carriers 
are  not  independently  owned  and 
operated,  or  have  more  than  1,500 
employees,  the  Commission  is  unable  at 
this  time  to  estimate  with  greater 
precision  the  number  of  LECs  that 
would  qualify  as  small  business 
concerns  under  SBA's  definition. 
Consequently,  it  estimates  that  there  are 
fewer  than  1,347  small  inciunbent  LECs 
that  may  be  affected  by  the  decisions 
and  rules  adopted  in  the  Report  and 
Order. 

Interexchange  Carriers.  Neither  the 
Commission  nor  the  SBA  has  developed 
a  definition  of  small  entities  specifically 
applicable  to  providers  of  interexchange 
services  (IXCs).  The  closest  applicable 
definition  under  SBA  rules  is  for 
telephone  communications  companies 
other  than  radiotelephone  (wireless) 
companies  (SIC  4813).  The  fnost  reliable 
source  of  information  regarding  the 
number  of  IXCs  nationwide  appears  to 
be  the  data  collected  annually  in 
connection  with  TRS.  According  to  the 
most  recent  data,  97  companies  reported 
that  they  were  engaged  in  the  provision 
of  interexchange  services.  Although  it 
seems  certain  that  some  of  these  carriers 
are  not  independently  owned  and 
operated,  or  have  more  than  1,500 
employees,  the  Commission  is  unable  at 
this  time  to  estimate  with  greater 
precision  the  number  of  IXCs  that 
would  qualify  as  small  business 
concerns  under  SBA's  definition. 
Consequently,  it  estimates  that  there  are 
fewer  than  97  small  entity  IXCs  that 
may  be  affected  by  the  decisions  and 
rules  adopted  in  tlie  Report  and  Order. 

Competitive  Access  Providers.  Neither 
the  Commission  nor  SBA  has  developed 
a  definition  of  small  entities  specifically 
applicable  to  providers  of  competitive 
access  services  (CAPs).  The  closest 
applicable  definition  under  SBA  rules  is 
for  telephone  communications 
companies  other  than  radiotelephone 
(wireless)  companies  (SIC  4813).  The 
most  reliable  source  of  information 
regarding  the  nimiber  of  CAPs 
nationwide  appears  to  be  the  data 
collected  annually  in  connection  with 
the  TRS.  According  to  the  most  recent 
data,  30  companies  reported  that  they 


were  engaged  in  the  provision  of 
competitive  access  services.  Although  it 
seems  certain  that  some  of  these  carriere 
are  not  independently  owned  and 
operated,  or  have  more  than  1,500 
employees,  the  Commission  is  unable  at 
this  time  to  estimate  with  greater 
precision  the  number  of  CAPs  that 
would  qualify  as  small  business 
concerns  under  SBA's  definition. 
Consequently,  it  estimates  that  there  are 
fewer  man  30  small  entity  CAPs  that 
may  be  affected  by  the  decisions  and 
rules  adopted  in  die  Report  and  Order. 

Operator  Service  Providers.  Neither 
the  Commission  nor  SBA  has  developed 
a  definition  of  small  entities  specifically 
applicable  to  providers  of  operator 
services  (OSPs).  The  closest  applicable 
definition  under  SBA  rules  is  for 
telephone  communications  companies 
other  than  radiotelephone  (wireless) 
companies  (SIC  4813).  The  most  reliable 
source  of  information  regarding  the 
number  of  operator  service  providere 
nationwide  appears  to  be  the  data 
collected  aimually  in  connection  with 
the  TRS.  According  to  the  most  recent 
data,  29  companies  reported  that  they 
were  engaged  in  the  provision  of 
operator  services.  Although  It  seems 
certain  that  some  of  these  companies  are 
not  independently  owned  and  opmated, 
or  have  more  than  1,500  employees,  the 
Commission  is  imable  at  this  time  to 
estimate  with  greater  precision  the 
number  of  operator  service  providere 
that  would  qualify  as  small  business 
concerns  imder  SBA's  definition. 
Consequently,  it  estimates  that  there  are 
fewer  than  29  small  entity  operator 
service  providen  that  may  be  affected 
by  the  decisions  and  rules  adopted  in 
the  Report  and  Order. 

PayTelephone  Operators.  Neither  the 
Commission  nor  SBA  has  developed  a 
definition  of  small  entities  specifically 
applicable  to  pay  telephone  operatore. 
liie  closest  applicable  definition  under 
SBA  rules  is  for  telephone 
commimications  companies  other  than 
radiotelephone  (wireless)  companies. 
The  most  reliable  source  of  information 
regarding  the  nimiber  of  pay  telephone 
operators  nationwide  appears  to  be  the 
data  collected  annually  in  connection 
with  the  TRS.  According  to  the  most 
recent  data,  197  companies  reported 
that  they  were  engaged  in  the  provision 
of  pay  telephone  services.  Although  it 
seems  certain  that  some  of  these  carriers 
are  not  independently  owned  and 
operated,  or  have  more  than  1.500 
employees,  the  Commission  is  unable  at 
this  time  to  estimate  with  greater 
precision  the  ntunber  of  pay  telephcme 
operators  that  would  qiudify  as  small 
business  concerns  imder  SBA's 
definition.  Consequently,  it  estimates 
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that  there  are  fewer  than  197  small 
entity  pay  telephone  operators  that  may 
be  afiected  by  the  decisions  and  rules 
adopted  in  the  Report  and  Order. 

Resellers  (including  debit  card 
providers).  Neither  the  Commission  nor 
SBA  has  developed  a  definition  of  small 
entities  specifically  applicable  to 
resellers.  The  closest  applicable 
definition  under  SBA  rules  is  for  all 
telephone  communications  companies 
(SIC  4812  and  4813).  The  most  reUable 
source  of  information  regarding  the 
number  of  resellers  nationwide  appears 
to  be  the  data  collected  annually  in 
connection  with  the  TRS.  According  to 
the  most  recent  data,  206  companies 
reported  that  they  were  engaged  in  the 
resale  of  telephone  services.  Although  it 
seems  certain  that  some  of  these  carriers 
are  not  independently  owned  and 
operated,  or  have  more  than  1 ,500 
employees,  the  Commission  is  unable  at 
this  time  to  estimate  with  greater 
precision  the  number  of  resellers  that 
would  qualify  as  small  business 
concerns  under  SBA's  definition. 
Conaeauently,  it  estimates  that  there  are 
fewer  man  206  small  entity  resellers 
that  may  be  affected  by  the  decisions 
and  rules  adopted  in  the  Report  and 
Order. 

800-Subscribers.  Neither  the 
Commission  nor  SBA  has  developed  a 
definition  of  small  entities  specifically 
applicable  to  SOO-subscribers.  The  most 
reliable  source  of  information  regarding 
the  number  of  SOO-subscribers  appears 
to  be  the  data  collected  on  the  niunber 
of  800-numbers  in  use.  According  to  the 
most  recent  data,  at  the  end  of  1995,  the 
number  of  800-numbers  in  use  was 
6,987,063.  Although  it  seems  certain 
that  some  of  these  subscribers  are  not 
independently  owned  and  operated 
businesses,  or  have  more  than  1,500 
employees,  the  Commission  is  unable  at 
this  time  to  estimate  with  greater 
precision  the  nimiber  of  SOO-subscribers 
that  would  qualify  as  small  business 
concerns  under  SBA's  definition. 
Consequently,  it  estimates  that  there  fire 
fewer  Uian  6,987,063  small  entity  SOO- 
subscribers  that  may  be  affected  by  the 
decisions  and  rules  adopted  in  the 
Report  and  Order. 

Location  Providers.  Neither  the 
Commission  nor  SBA  has  developed  a 
definition  of  small  entities  specifically 
app)icable  to  location  providers.  A 
location  provider  is  the  entity  that  is 
responsible  for  maintaining  the 
premises  upon  which  the  payphone  is 
physically  located.  Due  to  the  fact  that 
location  providers  do  not  fall  into  any 
specific  category  of  business  entity,  it  is 
impossible  to  estimate  with  any 
accuracy  the  number  of  location 
providers.  Using  several  sources. 


however,  the  Commission  derived  a 
figure  of  1,850.000  pay  phones  in 
existence.  Although  it  seems  certain  that 
some  of  these  payphones  are  not  located 
on  property  owned  by  locaticm 
providers  that  are  small  business 
entities,  nor  does  the  figure  take  into 
account  the  possibiUty  of  multiple 
payphones  at  a  single  location,  the 
Commission  is  unable  at  this  time  to 
estimate  with  greater  precision  the 
nimiber  of  location  providers  that  would 
qualify  as  small  business  concerns 
under  SBA's  definition.  ConsequepUy,  it 
estimates  that  there  are  fewer  than 
1,850,000  small  entity  location 
providers  that  may  be  affected  by  the 
decisions  and  rules  adopted  in  the 
Report  and  Order. 

Wireless  (Radiotelephone)  duriers 
(including  paging  services).  The  SBA's 
definiticm  of  a  small  business 
radiotelephone  company  is  one 
employing  fewer  than  1,500  persons. 
The  Census  Bureau  reports  that  there 
were  1,176  such  companies  in  operation 
for  at  least  one  year  at  the  end  of  1992. 
The  Census  Bureau  also  reported  that 
1 ,1 64  of  those  radiotelephone 
companies  had  fewer  than  1,000 
employees.  Thus,  even  if  all  of  the 
remaining  12  companies  had  more  than 
1.500  employees,  there  would  still  he 
1.164  radiotelephone  companies  that 
might  quaUfy  as  small  entities  if  they 
are  independently  owned  and  operated. 
Althou^  it  seems  certain  that  some  of 
these  carriere  are  not  independently 
owned  and  operated,  the  Commission  is 
un^le  at  this  time  to  estimate  with 
greater  precision  the  number  of 
radiotelephone  carriere  and  service 

Erovvdnrs  that  would  qtialify  as  small 
usihess  concerns  tuder  SBA's 
definition.  Consequently,  it  estimates 
that  there  are  fewer  than  1,164  small 
entity  radiotelephone  companies  that 
may  be  affected  by  the  decisions  and 
rules  adopted  in  tiie  Report  and  Order. 
Cellular  Service  Comers  (including 
paging  services).  Neither  the 
Commission  nor  SBA  has  developed  a 
definition  of  small  entities  specifically 
applicable  to  providera  of  cellular 
services.  The  closest  appUcable 
definition  under  SBA  rules  is  for 
telephone  communications  companies 
other  than  radiotelephone  (wireless) 
companies  (SIC  4813).  The  most  reliable 
source  of  information  regarding  the 
number  of  cellular  service  carriers 
nationwide  appeara  to  be  the  data 
collected  annually  in  coimection  with 
the  TRS.  According  to  the  most  recent 
data,  789  companies  reported  that  they 
were  engaged  in  the  provision  of 
cellular  services.  Although  it  seems 
certain  that  some  of  these  carriers  are 
not  independently  owned  and  operated. 


or  have  more  than  1,500  employees,  the 
Commission  is  unable  at  this  time  to 
estimate  with  greater  precision  the 
number  of  cellular  service  carriere  that 
would  qualify  as  small  business 
concerns  under  SBA's  definition. 
Consequently,  it  estimates  that  there  are 
fewer  than  789  small  entity  cellular 
service  carriere  that  may  be  affected  by 
the  decisions  and  rules  adopted  in  the 
Report  and  Order. 

Mobile  Service  Carriers  (including 
paging  services).  Neither  the 
Commission  nor  SBA  has  developed  a 
definition  of  small  entities  specifically 
applicable  to  mobile  service  carriere, 
such  as  paging  companies.  ISie  closest 
applicable  definition  undisr  SBA  rules  is 
for  telephone  communications 
companies  other  than  radiotelephone 
(wireless)  companies.  The  most  reliable 
source  of  inforiiiation  regarding  the 
niunber  of  mobile  service  carriere 
nationwide  appeare  to  be  the  data 
collected  annually  in  connection  with 
the  TRS.  Acctnding  to  the  most  recent 
data,  117  companies  reported  that  they 
were  engaged  in  the  provision  of  mobile 
services.  Although  it  seems  certain  that 
some  of  these  carriere  are  not 
independently  owned  and  operated,  or 
have  more  than  1,500  employees,  the 
Commission  is  unable  at  this  time  to 
estimate  with  greater  precision  the 
number  of  mobile  service  carriere  that 
would  qualify  under  SBA's  definition. 
Consequently,  it  estimates  that  there  aire 
fewer  man  117  small  entity  mobile 
service  carriere  that  may  be  affected  by 
the  decisions  and  rules  adopted  in  the 
Report  and  Order. 

Broadband  PCS  Licensees  (including 
paging  services).  The  broadband  PCS 
spectrum  is  divided  into  six  frequency 
blocks  designated  A  through  F.  As  set 
forth  in  47  CFR  24.720(b),  the 
Commission  has  defined  "small  entity" 
in  the  auctions  for  Blocks  C  and  F  as  a 
firm  that  had  average  gross  revenues  of 
less  than  $40  million  in  the  three 
previous  calendar  yeare.  Its  definition  of 
a  "small  entity"  in  the  context  of 
broadband  PCS  auctions  has  been 
approved  by  SBA.  The  Commission  has 
auctioned  broadband  PCS  Ucenses  in 
Blocks  A,  B,  and  C.  It  does  not  have 
sufficient  data  to  determine  how  many 
small  businesses  bid  successfully  for 
licenses  in  Blocks  A  and  B.  There  were 
90  winning  biddere  that  qualified  as 
«nall  entities  in  the  Block  C  auctions. 
Based  on  this  information,  the 
Commission  concludes  that  the  number 
of  broadband  PCS  Ucen^ees  affected  by 
the  decisions  in  the  Report  and  Order 
includes,  at  a  minimum,  the  90  winning 
biddere  that  quahfied  as  small  entities 
in  the  Block  C  broadband  PCS  auction. 
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At  present,  no  licenses  have  been 
awarded  for  Blocks  D,  E,  and  F  of 
broadband  PCS  spectrum.  Therefore, 
there  are  no  small  busineskes  currently 
providing  these  services.  However,  a 
total  of  1,479  licenses  were  to  be 
awarded  in  the  D,  E,  and  F  Block 
broadband  PCS  auctions,  which  was 
scheduled  to  begin  on  Aug\ist  26, 1996. 
Of  the  153  qualified  bidders  for  the  D, 
E.  andi^"  Block  PCS  auctions,  105  were 
small  businesses.  EUgibility  for  the  493 
F  Block  licenses  is  limited  to  "  • ,  "^  ;- 
entrepreneurs  with  average  groas 
revenues  of  less  than  $125  million. 
There  were  114  eligible  bidders  for  the 
F  Block.  The  Commission  cannot 
estimate,  however,  the  number  of  these 
licenses  that  will  be  won  by  small 
entities  under  its  definition,  nor  how 
many  small  entities  will  win  D  or  E 
Block  licenses.  Given  that  nearly  all 
radiotelephone  companies  have  fewer 
than  1,000  employees  and  that  no 
reliable  estimate  of  the  nimiber  of 
prospective  D,  E,  and  F  Block  licensees 
can  be  made,  it  assumes  for  purposes  of 
this  FRF  A,  that  all  of  the  licenses  in  the 
D,  E,  and  F  Block  Broadband  PCS  .^■ 
auctions  may  be  awarded  to  small  -    ■"-"' 
entities  imder  its  rules,  which  may  be 
affected  by  the  decisions  and  rules    . 
adopted  in  the  Report  and  Order;    -■  f 

SMR  Licensees  (including  paging 
services).  Pursuant  to  47  CFK 
90.814(b)(1),  the  Commission  has 
defined  "small  entity"  in  auctions  for 
geographic  area  800  MHz  and  900  MHz 
SMR  licenses  as  a  firm  that  had  average 
annual  gross  revenues  of  less  than  $15 
million  in  the  three  previous  calendar 
years.  This  definition  of  a  "small  entity" 
in  the  context  of  800  MHz  and  900  MHz 
SMR  has  been  approved  by  the  SBA. 
The  rules  adopted  in  the  Report  and 
Order  may  apply  to  SMR  providers  in 
the  800  MHz  and  900  MHz  bands  that 
either  hold  geographic  area  licenses  or 
have  obtained  extended  implementation 
authorizations.  The  Commission  does 
not  know  how  many  firms  provide  800 
MHz  or  900  MHz  geographic  area  SMR 
service  pursuant  to  extended 
implementation  authorizations,  nor  how 
many  of  these  providers  have  annual 
revenues  of  less  than  $15  miUion.  It 
assumes,  for  purposes  of  this  IRFA,  that 
all  of  the  extended  implementation 
authorizations  may  be  held  by  small 
entities,  which  may  be  affected  by  the 
decisions  and  rules  adopted  in  the 
Report  and  Order. 

The  Commissi(m  recently  held 
auctions  for  geographic  area  licenses  in 
the  900  MHz  SMR  band.  There  were  60 
winning  bidders  vi^o  qualified  as  small 
entities  in  the  900  MHz  auction.  Based 
on  this  information,  the  Commission 
concludes  that  the  number  of         >  ^ 


geographic  area  SMR  licensees  affected 
by  the  r\Ue  adopted  in  the  Report  and 
Chder  includes  these  60  small  entities. 
No  auctions  have  been  held  for  600 
MHz  geographic  area  SMR  licenses. 
Therefore,  no  small  entities  ciurently 
hold  these  licenses.  A  total  of  525 
licenses  will  be  awarded  for  the  upper 
200  channeb  in  the  800  MHz 
geographic  area  SMR  auction.  However, 
the  Commission  has  not  yet  determined 
how  many  licenses  will  be  awarded  for 
the  lowo*  230  channels  in  the-800  MHz 
geographic  area  SMR  auction.  There  is 
no  basis,  moreover,  on  which  to 
estimate  how  many  small  entities  will 
win  these  licenses.  Given  that  nearly  all 
radiotelephone  companies  have  fewer 
than  1,000  employees  and  that  no 
reliable  estimate  of  the  number  of 
prospective  800  MHz  licensees  can  be 
made,  the  Commission  assimies,  for 
purposes  of  this  FRF  A,  that  all  of  the 
licenses  may  be  awarded  to  small 
entities  who,  thus,  may  be  affected  by 
the  decisions  in  the  Report  and  Order. 

D.  Description  of  Projected  Reporting, 
Recordkeeping,  and  Other  Compliance 
Requirements,  and  Steps  Taken  by 
Agency  To  Minimize  Significant 
Economic  Impact  on  Small  Entities  and 
Small  Incumbent  LECs.  Consistent  With 
Stated  Objectives 

Structure  of  the  Analysis.  In  this 
section  of  the  FRFA,  the  Commission 
analyzes  the  projected  reporting, 
recordkeeping,  and  other  compliance 
requirements  that  may  apply  to  small 
entities  and  small  incumbent  LECs  as  a 
result  of  the  Report  and  Order.  As  a  part 
of  this  discussion,  it  mentions  some  of 
the  types  of  skills  that  will  be  needed  to 
meet  \he  new  requirements.  It  also 
describes  the  steps  taken  to  minimize 
the^conomic  impact  of  decisions  on 
small  entities  and  small  incumbent 
LECs,  including  the  significant 
alternatives  considered  and  rejected. 

Fair  Compensation  for  Eadi  and  Every 
Completed  Intrastate  and  Interstate 
Call  Originated  by  Payphone* 

Summary  of  Projected  Reporting, 
Recordkeeping  and  Other  Compliance 
Requirements 

Section  276(b)(1)(A)  directe  the 
Commission  to  "establish  a  per  call 
compensation  plan  to  ensure  that  all 
payphone  service  providers  are  fairly 
compensated  for  each  and  every 
completed  intrastate  and  interstate  call 
using  their  payphone  *  *  '."To 
implement  section  276(b)(1)(A),  the 
Report  and  Order  requires:  (i)  lliat  the 
market  set  the  price  for  local  coin  calls 
originated  by  payphones;  (ii)  the 
appropriate  per-call  compensation 


amoimt  for  the  service  provided  by 
independent  payphone  providers  (PSPs) 
when  they  originate  an  interstate  call 
shmild  be  the  same  amount  the 
particular  payphone  provider  charges 
for  a  local  coin  call;  (iii)  the  adoption  of 
the  "carrier  pays"  compensation  system, 
which  essentially  places  the  payment 
obligation  of  per-call  compensation  on 
the  primary  economic  beneficiary  of  - 
p^phone  calls;  (iv)  that  the  carrier,  as 
the  primary  economic  beneficiary  of" 
payphone  calls,  perform  the  tracking  of 
calls  it  receives  from  payphones;  (v)  that 
carriers  initiate  ah  annual  independrait 
verification  of  their  per-call  tracking 
functions  for  a  period  of  two  years,  to 
ensure  that  they  are  tracking  all  of  the 
calls  for  which  they  are  obligated  to  pay 
compensation;  (vi)  a  direct  billing 
arrangement  between  DCCs  and 
ihtraLATA  carriers  and  PSPs;  (vii)  that 
LECs,  who  maintain  tfte  list  of  ANIs, 
have  the  burden  of  resolving  disputed 
ANIs;  and  (viii)  that  an  interim 
compensation  mechanism  be  set  up 
imder  which  PSPs  are  paid 
compensation  at  a  flat  monthly  rate. 
Compliance  with  these  requirements 
may  require  the  use  of  engineering, 
technical,  operational,  accounting, 
billing,  and  legal  skills. 

The  payphone  industry  appears  to 
have  the  potential  of  being  a  very 
competitive  industry  once  the 
significant  subsidies  and  entry/exit 
restrictions  which  are  presently 
distorting  the  competiticm  are  removed. 
However,  the  Commission  perceives 
five  potential  areas  that  could  have 
si^uficant  economic  impact  on  small 
businesses  and  small  incumbent  LECs: 
(1)  the  amount  of  compensation  paid  to 
PSPs;  (2)  the  "carrier  pays" 
compensation  system:  (3)  the 
administration  of  per-call 
compensation;  (4]  the  direct  billing 
arrangement  between  carriers  and  PSPs; 
and  (5)  the  interim  compensation 
mechanism. 

Steps  Taken  To  Minimize  Significant 
Economic  Impact  on  Small  Entities  and 
Small  Incumbent  LECs.  and  Alternatives 
Considered  ~ .  -^     , 

Amount  of  compensation:  By 
requiring  that  the  market  set  the  price 
for  individual  coin  calls  originated  by 
payphones  the  Report  end  Order 
ensures  that  PSPs,  many  of  whona  may 
be  small  business  entities,  receive  fair 
compensation.  The  Commission 
considered  different  options  in  deciding 
upon  tins  alternative.  It  rejected 
proposals  for  adopting  a  national 
imiform  rate  of  compensation  for  all 
calls  using  a  payphone  because  a  single, 
nationwide  rate  could  jeopardize  the 
financial  viability  of  a  majority  of 
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payphones.  Rejection  of  this  option 
allows  for  accounting  for  the  significant 
vviation  in  payphones  in  order  to 
ensure  the  incentives  to  place  and 
maintain  phones  in  a  variety  of 
geographic  areas.  It  also  rejected 
proposals  that  certain  types  of  calls 
should  receive  a  different  per-call 
compensation  amount  than  others.  It 
dechned  to  interfere  in  marketplace 
transactions  by  providing  for  different 
compensation  amoimts  for  different 
types  of  calls,  in  instances  where 
marketplace  failures  are  limitedor 
would  have. minimal  impact  on 
consumer  welfare.  H  does  not  perceive   - 
the  need  to  intervene  in  an  apparently 
structurally  competitive  industry. 

Many  commentators,  notably  the 
KCs,  contend  that  mariginal  cost  of 
originating  a  payphone  call  should  be 
used  as  the  basis  for  compensating 
PSPs.  The  Commission  concluded  that 
use  of  a  marginal  cost  standard  or  any 
closely  related  TSLRIC  standard  would 
leave  PSPs  under  compensated,  because 
such  cost  standards  do  not  permit  the 
recovery  of  any  of  a  PSPs'  fixed  costs, 
which  make  up  the  bulk  of  a  PSP's 
costs.  It  also  rejected,  for  similar 
reasons,  suggestions  that  current  local 
coin  rates  be  used  as  a  siurogate  for  per- 
call  compensation.  Local  coin  rates  are 
not  necessarily  fairly  compensatory. 
Local  coin  rates  in  some  jurisdictions 
may  not  cover  the  marginal  cost  of 
service  and  therefore,  would  not  &irly 
compensate  the  PSPs. 

This  "market  sets  the  price"  approach 
provides  flexibility.  Some  PSPs  may 
find  it  advantageous  to  set  coin  rates  as 
low  as  $.10  per  call  in  select  locations, 
perhaps  as  promotions  to  enhance  their 
brand  names.  PSPs  in  other  locations 
may  choose  to  set  the  coin  rate  higher, 
e.g.  $.35  or  $.40  per  call.  The 
Commission  expects  its  action  to 
minimize  regulatory  burdens,  expedite 
and  simplify  negotiations,  and  minimize 
economic  impacts  through  lower 
transaction  costs. 

The  Commission  rejected  the  proposal 
of  RBOCs  and  some  independent 
payphone  providers  to  use  AT4T  0+ 
commissions  as  a  measure  of  fair  value 
of  the  service  provided  by  independent 
payphone  providers  when  they  originate 
an  interstate  call.  These  commissions 
may  include  compensation  for  factors 
other  than  the  use  of  the  payphone, 
such  as  a  PSP's  promotion  of  the  OSP 
through  placards  jpn  the  payphone.  In 
the  absence  of  reliable  data,  the 
appropriate  per-call  compensation 
amoimt  is  whatever  amount  the 
particular  payphone  charges  for  a  local 
coin  call.  PSPs,  KCs.  subscriber  800 
carriers,  and  intraLATA  carriers,  many 
of  whom  may  be  small  business  entities. 


may  find  it  advantageous  to  agree  on  an 
amount  for  some  or  all  compensable 
calls  that  is  either  higher  or  lower  than 
the  local  coin  rate  at  a  given  payphone 
because  it  will  grant  parties  in  the 
payphone  industry  some  flexibility  and 
allow  them  to  take  advantage  of 
technological  advances. 

Payment  of  compensation.  Various 
commenters,  including  small  IXCs  and 
paging  services  proposed  that  the 
Commission  should  adopt  the  "carrier 
pays"  systenu  The  Commission  rejected 
proposals  to  adopt  "caller  pays"  and 
"set  use  fee"  systems,  because  it  believe 
that  they  would  involve  greater 
transaction  costs  which  can  pose 
particular  burdens  for  small  btisinesses. 
It  considered  various  alternatives  to 
adopt  the  "carrier  pays"  system  for  per- 
call  compensation  because  it  places  the 
payment  obligation  on  the  primary 
econnnic  beneficiary  in  the  least 
burdensome,  most  cost-effective 
manner.  All  carriers  that  receive  calls 
firom  payphones  are  required  to  pay  per- 
call  compensation,  whether  they  are 
KCs  or  intraLATA  carriers.  The  "carrier 
pays"  system  gives  the  carriers  the 
broadest  latitude  on  how  to  recovw  the 
costs  of  payphone  compensation, 
whether  through  increased  rates  to  all  or 
particular  customers,  through  direct 
charges  to  access  code  call  or  subsoiber 
800  ciistomers,  or  through  contractual     . 
agreements  with  individual  customers, 
thereby  involving  fewer  transaction 
costs.  In  addition,  under  the  carrier  pays 
system,  individual  carriers  have  the 
option  of  recovering  either  a  different 
amount  from  their  customers  or  no 
amount  at  all. 

However,  in  the  interests  of 
administrative  efficiency  and  lower 
costs,  the  Commission  requires  that 
facilities  based  carriers  should  pay  the 
per-call  compensation  for  calls  received 
by  their  reseller  customers.  This  would 
permit  competitive  facilities  based 
carriers  to  negotiate  contract  provisions 
that  would  require  the  reseller  to 
reimburse  the  carrier.  The  Commission 
believes  its  actions  will  expedite  and 
simplify  negotiations,  minimize 
regulatory  biudens  and  the  impact  of  its 
decisions  for  all  parties,  including  small 
entities. 

Administration  of  per-call 
compensation.  The  Commission 
considered  various  proposals  to 
determine  who  should  provide  call 
tracking.  The  Report  and  Order  requires 
KCs  and  intraLATA  carriers,  as  primary 
economic  beneficiary  of  payphone  calls, 
to  track  the  calls  it  receives  from 
payphones.  The  carrier  has  the  option  of 
performing  the  function  itself  or 
contracting  out  these  functicms  to 
another  party,  such  a  VEC  or 


clearinghouse.  The  Commission 
recognizes  that  tracking  capabilities 
vary  from  carrier  to  carrier  and  it  may . 
be  appropriate  for  some  carriers  to  pay 
compensation  at  a  flat  rate  basis  until 
pw-call  tracking  capabilities  are  put  into 
place.  Neither  LECs  nor  PSPs  are 
primary  economic  beneficiaries  of 
payphone  caUs  and  PSPs  do  not 
universally  have  call-tracking 
capabilities.  However,  LECs,  PSPs,  and 
carriers  receiving  payphone  calls  should 
be  able  to  take  advantage  of  each  others' 
technological  capabilities  through  the 
contracting  process. 

In  view  ot  current  difficulties  in 
tracking  such  calls,  the  Commission 
concluded  that  a  transition  period  is 
warranted.  By  permitting  carriers  to 
contract  out  their  per-call  tracking 
respKinsibility,  and  by  allowing  a 
transition  period  for  tracking  subscriber 
800  calls,  it  has  taken  appropriate  steps 
to  minimize  the  {wr-call  tracking  burden 
on  small  carriers.  In  addition,  to  parallel 
the  obligation  to  pay  compensation,  the 
underlying,  facilities-based  carrier  has 
the  burden  of  tracking  calls  to  its 
reseller  customers,  and  it  may  recover 
that  cost  from  the  reseller,  if  it  chooses. 

The  Conunission  concluded  that 
carriers  should  be  required  to  initiate  an 
annual  independent  verification  of  their 
per-call  tracking  functions  for  a  period 
of  two  years,  to  ensure  that  they  are 
tracking  all  of  the  calls  for  which  they 
are  obligated  to  pay  compensation.  This 
would  facilitate  the  prompt  and 
accurate  payment  of  all  per-caU 
compensation.  It  believes  these  actions 
will  foster  opportunities  for  small 
entities  to  gain  access  to  such 
information  without  requiring 
investigation  or  discovery  proceedings, 
and  reduce  delay  and  transaction  costs. 

To  establish  minimal  regulatory 
guidelines  for  the  payphone  industry 
regarding  resolution  of  disputed  ANIs, 
the  Commission  concluded  that  LECs 
who  maintain  the  list  of  ANIs  must 
work  with  both  carrier-payors  and  PSPs 
to  resolve  disputes  more  efficiently  and 
quickly  for  all  parties  concerned.  This 
provides  L£Cs  with  the  incentive, 
which  they  do  not  currently  have,  to 
provide  accurate  and  timely  verification 
of  ANIs  for  independently  provided 
payphones.  Additionally,  no  other  party 
has  the  information  more  readily 
available.  The  Commission  expects  this 
action  to  assist  all  parties,  including 
small  entities,  expedite  and  simplify 
negotiations,  and  help  equalize 
bargaining  power. 

Each  time  a  caller  dials  a  subscriber 
800  number,  the  PSP  will  also  levy  a 
charge  which  may  be  paid  directly  by 
the  KC,  but  will  eventually  be  passed 
through  to  the  800  subscriber,  either  on 
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a  per-call  basis  or  in  the  form  of  higher 
per  minute  rates.  Establishment  of  the 
requiremmt  that  PSPs  inform  these 
subscribers  of  the  price  of  the  call  they 
are  deciding  to  accept,  provide 
subscribers  with  the  opportunity  to 
accept  or  decline  to  accept  the  oall 
based  on  the  cost.  Without  the 
requirement,  the  PSP  would  have  the 
ability  to  charge  a  high  amount  in  the 
£ace  of  the  subscriber's  lack  of 
information.  The  Commission  expects 
its  action  to  &ciUtate  good  faith 
negotiations,  and  minimize  regulatory 
burdens  and  the  impact  of  its  decisions 
for  all  parties,  including  small  entities. 

While  incumbent  LECs  in  many 
jurisdictions  currently  do  not  charge 
payphone  callers  for  "411"  calls  made 
from  their  own  payphones,  the  LECs 
charge  independent  PSPs  for  directory 
assistance  calls  made  from  their  phones. 
The  PSPs  are  not  always  allowed  by  the 
state  to  pass  those  charges  on  to  callers, 
which  can  pose  particidar  burdens  for 
them.  In  the  Report  and  Order,  the 
Commission  concluded  that,  to  ensure 
fair  compensation  for  "411"  and  other 
directory  assistance  calls  from 
payphones,  a  PSP  should  be  permitted 
to  charge  its  local  coin  rate  for  the 
service,  although  the  PSP  may  decline 
to  charge  for  this  service  if  it  chooses. 
In  addition,  it  concluded  that  if  the 
incumbent  LEC  imposes  a  fee  on 
independent  payphone  providers  for 
"411"  calls,  then  the  LEC  must  impute 
the  same  fee  to  its  own  payphones  for 
this  service.  The  Commission  beUeves 
its  action  will  fecilitate  the  development 
of  competition. 

The  direct  billing  arrangement 
between  IXCs  and  intraLATA  carriers 
and  PSPs  adopted  in  the  Report  and 
Order  places  \he  burden  of  billing  and 
collecting  information  on  the  parties 
who  benefit  the  most  from  calls  from 
payphones:  carriers  and  PSPs.  Carriers 
must  send  to  each  PSP  a  statement 
indicating  the  number  of  toll-free  and 
access  code  calls  received  from  that 
PSP's  payphones.  The  carrier-payor  has 
the  option  of  using  clearinghouses, 
similar  to  those  that  exist  for  access 
code  call  compensation,  or  to  contract 
out  the  direct-billing  arrangement 
associated  with  the  payment  of 
compensation.  The  Commission  expects 
its  action  will  foster  opportunities  for 
small  entities  to  gain  access  to  such 
information  without  requiring 
investigation  or  discovery  proceedings. 

Intenm  compensation  mechanism. 
The  Commission  considered  various 
proposals  regarding  the  feasibility  of 
implementing  an  interim  compensation 
mechanism  before  final  rules  go  into 
effect.  Because  DCCs  and  intraLATA 
carriers  are  not  required  to  track 


individual  calls  until  October  1, 1997,  it 
concluded  that  PSPs  should  be  paid 
monthly  compensation  on  a  flat 
monthly  rate.  It  expects'that  the  flat  rate 
obligation  will  be  of  administrative 
convenience  for  all  parties  involved, 
including  small  businesses. 

Reclassificatioa  (rf'LEG-Owned 
Payphones 

Summary  of  Projected  Reporting, 
Recordkeeping  and  Othar  Compliance 
Requirements 

Section  276(b)(1)(B)  directs  the 
Commission  to  "discontinue  the 
intrastate  and  interstate  carrier  access 
charge  pajrphone  service  elements  and 
payments  *  *  *  and  all  intrastate  and 
interstate  payphone  subsidies  fitim 
basic  exchange  and  exchange  .access 
revenues,  in  favor  of  a  (per-call) 
compensation  plan."  CurrenUy. 
incumbent  LEC  payphones,  classified  as 
part  of  the  network,  recover  their  costs 
from  Carrier  Common  Line  (CCL) 
charges  assessed  on  those  carriers  that 
connect  with  the  incumbent  LEC.  The 
Report  and  Order  requires  incumbent 
LECs  to  (1)  classify  their  payphones  as 
detariffed  and  deregulated  CPE;  (2) 
provide  to  PSPs  nondiscriminatory 
access  to  unbundled  central  office  coin 
transmission  services  and  certain  other 
services  the  LECs  provide  to  their  own 
payphones,  and  must  file  tariffs  for 
central  office  coin  serviceis  and  those 
incumbent  LECs  that  are  not  subject  to 
price  cap  regulation  must  submit  cost 
support  for  thefr  central  office  coin 
service;  (3)  transfer  their  payphone 
assets  to  unregulated  accounts  or 
affiliates  at  the  market  value  of  the 
"payphone  going  concern,"  by  April  15, 
1997,  and  obtain  independent  appraisal 
of  the  fair  market  value  to  submit  to  the 
Common  Carrier  Bureau  within  180 
days  of  the  efiiective  date  of  the  Report 
and  Order,  and  (4)  reduce  their 
interstate  CCL  charges  by  an  amount 
equal  to  the  interstate  allocation  of 
payphone  costs  currently  recovered 
through  those  charges,  and  file  revised 
CCL  tarifb  reflecting  the  changed  rate 
structures.  CompUance  with  these 
requirements  may  necessitate  the  use  of 
engineering,  technical,  operational, 
accoimting,  billing,  and  legal  skills. 

Some  of  the  smaller  incumbent  LECs 
may  find  difficult  the  administrative 
burdens  of  reclassifying  payphones  as 
CPE,  transferring  payphone  assets  to 
unregulated  accounts,  and  filing  new 
tari£.  Therefore,  if  a  requesting  carrier, 
which  may  be  a  small  entity,  seeks 
access  to  an  inciunbent  LECs 
unbundled  elements,  the  requesting 
carrier  is  required  to  compensate  the 


incumbent  LEC  for  any  costs  incurred  to 
provide  such  access. 

Steps  Taken  To  h4inimize  Significant 
Economic  Impact  on  Small  Entities  and 
Small  Inciwabent  LECs,  and  Altartatives 
Considered 

The  deregulation  of  LEC  payphones  is 
essential  to  promoting  competition  in 
the  payphone  industry.  The 
Commission  rejected  several 
alternatives  in  making  this 
determination,  including  proposals 
suggesting  that  the  Commission  (1) 
should  allow  smaller  LECs  to  choose 
whether  or  not  to  deregulate  their 
payphones;  and  (2)  should  impose  a 
structural  separation  requirement  for 
incumbent  LEC  payphones.  The 
establishment  of  miniirniin  national 
requirements  for  discontinuation  of 
payphone  subsidies  from  basic 
exchange  and  exchange  access  revenues 
should  facihtate  negotiations  and 
reduce  regulatory  biuri«is  and 
imcertainty  for  all  parties,  including 
small  entities  and  small  incumbent 
LECs.  National  requirements  may  also 
allow  new  entrants,  including  small 
entities,  to  take  advantage  of  economies 
of  scale. 

By  requiring  the  inciunbent  LECs  to 
offer  individual  central  office  coin 
transmission  services  to  PSPs  on  a 
nondiscriminatory,  public,  tarifCad 
offiering,  new  entrants,  which  may 
include  small  entities,  should  have 
access  to  the  same  technologies  and 
economies  of  scale  and  scope  that  are 
available  to  incumbent  LECs.  This  will 
permit  competitive  payphone  providers, 
some  of  whom  are  small  business 
entities,  to  offer  payphone  services 
using  either  instnunent  implemented 
"smart  payphones"  or  "dumb" 
payphones  that  utilize  central  office 
coin  services.  The  Commission  rejected 
the  proposal  si^gesting  that  the 
Commission  require  inciunbent  LECs  to 
provide  on  a  nondiscriminatory  basis  all 
the  services  that  they  provide  to  their 
own  payphone  operations  or  require 
inciimbent  LECs  to  perform  joint 
m8ii:eting  of  the  payphone  operations  of 
other  providers.  Instead,  it  requires  only 
that  the  incumbent  LEC  ofEar  the 
following  services  on  a 
nondiscriminatory  basis  if  it  provides 
such  services  to  its  own  payphone 
operations:  fraud  protection,  special 
numbering  assignments,  and  installation 
and  maintenance  of  basic  payphone 
services.  Rejection  of  this  alternative 
will  allow  small  incumbent  LECs  to 
distinguish  certain  services  from 
services  offiered  by  other  payphone 
providere.  Hie  Commission's  actions  in 
this  area  could  decrease  entry  barriere 
for  small  business  entities  and  provide 


65348   Federal  Regist«r  /  Vol  61,  No.  240  /  Thursday,  December  12,  1996  /  Rules  and  Regulations 


reasonable  opportunities  for  all 
payphone  service  providers  to  provide 
service. 

Ability  of  Payphone  Service  Providers 
To  N^otiate  With  Location  Providers 
on  the  Presubscribed  Intralata  Carrier 

Summary  of  Projected  Reporting. 
Recordkeeping  and  Other  Compliance 
Requirements 

Section  276(b)(1)(E)  directs  the 
Commission  to  "provide  for  all 
payphone  sendee  providers  to  have  the 
ri^t  to  negotiate  with  the  location 
provider  on  the  location  provider's 
selecting  and  contracting  with,  and 
subject  to  the  terms  of  any  agreement 
with  the  location  provider,  to  select  and 
contract  with,  the  carriers  that  carry ' 
intraLATA  calls  from -their  payphones." 
The  Report  and  Order  grants  to  all 
payphone  service  providers,  including 
incumbent  LECs,  the  right  to  negotiate 
with  location  providers  concerning  the 
intraLATA  carriers  presubscribed  to 
their  payphones.  It  also  preempts  any 
state  regulations  mandating  the  routing 
of  intraLATA  calls  to  the  incumbent 
LEC  Compliance  with  these    - 
requirements  should  not  necessitate  the 
use  of  additional  skills,  since  such  skills 
are  already  used  in  negotiations 
concerning  the  interLATA  carriers 
presubscribed  to  payphones. 

Allowing  all  payphone  service 
providers  to  negotiate  with  location 
providers  concerning  the  intraLATA       ^ 
carriers  presubscrib^  to  their 
payphones  could  have  a  positive 
economic  impact  on  payphone 
providers  who  are  small  business 
entities  by  allowing  them  flexibility  to 
create  favorable  contract  terms.  SmaU 
incimibent  LECs  may  suffer  some 
negative  economic  impact  because 
intraLATA  calls  will  no  longer  be 
routinely  routed  to  them. 

Steps  Taken  To  Minimize  Significant 
Economic  Impact  on  Small  Entities  and 
Small  Incumbent  LECs,  and  Alternatives 
Considered  ^ 

State  regulations  that  reqiiire  routing 
of  intraLATA  calls  to  the  incumbent 
LEC  are  preempted  by  the  Report  and 
Order,  thereby  creating  a  national  rule 
allowing  all  payphone  service  providers 
to  negotiate  with  location  providers 
concerning  the  intraLATA  carriers 
presubscribed  to  their  payphones.  A 
national  rule  should  facilitate 
negotiations  and  reduce  regiilatory 
btirdens  and  uncertainty  for  all  parties, 
including  small  entities  and  small 
inciunbent  LECs.  The  Commission's 
actions  in  granting  to  all  payphone 
providers  the  same  ability  to  negotiate 
with  locattcm  providers  on  the  selection 


of  the  intraLATA  carrier  presubscribed 
to  the  payph(me  will  facilitate  the 
development  of  competition,  i 

Requiring  LECS  To  Provide  Dialing 
Parity  for  Payphones 

Summary  of  Projected  Reporting, 
Recordkeeping,  and  Other  Compliance 
Requirements 

The  Report  and  Order  concludes  that 
the  dialing  {>arity  requirements  of 
section  251(b)(3)  should  extend  to  all 
payphone  location  providers  and  that 
the  interLATA  carrier  imblocking 
requirements  established  in  TOCSIA 
should  be  extended  to  all  local  and 
long-distance  calls.  The  Report  and 
Order  requires  that  the  technical  and 
timing  requirements  established 
piusviant  to  section  251(b)(3)  and 
section  271(c)(2)(B)  should  apply 
equally  to  payphones.  Compliance  with 
these  requirements  may  require  the  use 
of  engineering,  technical,  and 
operational  skills. 

Requiring  the  LECs  to  extend  dialiiig 
parity  to  payphone  location  providers 
may  burden  some  small  LECs. 

Steps  Taken  to  Minimize  Significant 
Economic  Impact  on  Small  Entities  and 
Small  Incumbent  LECs,  and  Alternatives 
Considered 

While  this  requirement  may  bimlen 
some  small  LECs,  such  burdens  are  far 
outweighed  by  the  benefits  gained  from 
competition  among  local  exchange  and 
long  distance  carriers,  many  of  whom 
are  small  business  entities.  The 
Commission  rejected  several 
alternatives  in  making  this 
determination,  including:  (1)  A  proposal 
suggesting  that  the  states  be  given 
discretion  to  determine  when  and  how 
dialing  parity  for  intraLATA  calls 
should  be  applied  to  payphones;  (2)  a 
proposal  requiring  L£Cs  to  provide 
dialing  parity  for  payphones  prior  to  all 
other  phones;  and  (3)  not  altering  the 
existing  anti-blocking  rules  under 
TOCSIA.  Rejection  of  these  alternatives 
helps  to  ensure  that  small  LECs  will  not 
be  unnecessarily  burdened. 
Furthermore,  establishing  a  national 
rule  should  facilitate  negotiations  and 
reduce  regulatory  burdens  and 
uncertainty  for  all  parties,  including 
small  entities  and  small  incumbent 
LECs.  I 

E.  Commission 's  Outreach  Efforts  to 
Learn  of  and  Respond  to  the  Views  of 
Small  Entities  Pursuant  to  5  U.S.C.  609 

The  Conunission  staff  conducted 
several  ex  parte  meetings  with 
numerous  outside  parties  and  their 
counsel,  several  of  whom  may  qualify  as 
small  business  entities,  during  the 
pendency  of  the  rulemaking  to  identify 


and  discuss  various  aspects  of  the 
implementation  of  section  276.  For 
example,  the  Commission  received  ex 
parte  suggestions  and  comments  from 
the  American  Public  Communications 
Council,  a  trade  association  that 
represents  independent  payphone 
providers,  many  of  whom  quaUfy  as 
small  business  entities.  It  has  attempted, 
to  the  furthest  possible  extent,  to  take 
into  account  a§  many  of  these  concerns 
as  pKissible  in  promulgating  the  rules 
contained  in  the  Report  and  Order. 

F.  Report  to  Congress 

The  Commission  shall  send  a  copy  of 
this  FRF  A,  along  with  the  Report  and 
Order,  in  a  report  to  Congress  pursuant 
to  the  Small  Business  Regulatory 
Enforcement  Fairness  Act  of  1996,  5 
U.S.C.  801(aKl)(A). 

Order  on  Reconsideration 

The  following  Final  Regulatory 
Flexibility  Analysis  on  Reconsideration 
(FRFA  on  Reconsideration)  addresses 
only  those  issues  that  the  Commission 
modified  in  the  Order  on 
Reconsideration  in  the  Implementation 
of  the  Pay  Telephone  Reclassification 
and  Compensation  Provisions  of  the 
Telecommunications  Act  of  1996  (1996 
Act).  Specifically,  this  FRFA  on 
Reconsideration  addresses  modification 
of  tariffing  requirements  for  payphone 
services,  calculating  carrier  common 
line  (CCL)  charges,  and  amendments  to 
Part  69  of  the  Commission's  rules.  The 
Commission  also  incorporates  by 
reference  the  Report  and  Order  released 
on  September  20, 1996,  CC  Docket  No. 
96-128,  91-35,  FCC  96-388  (61  FR 
52307,  October  7, 1996),  and  the  Final 
Regulatory  Flexibility  Analysis  (FRFA). 

1 .  Need  for  and  Objectives  of  the  Order 
on  Reconsideration  and  the  Rules 
Adopted 

The  Order  on  Reconsideration 
requires  no  changes  to  the  FRFA  in  the 
original  Report  and  Order. 

Ine  objective  of  the  rules  adopted  in 
the  Order  on  Reconsideration  is  "to 
promote  competition  among  payphone 
service  providers  and  promote  the 
widespread  deployment  of  payphone 
services  to  the  benefit  of  the  general 
public."  In  doing  so,  the  Commission  is 
mindful  of  the  balance  that  Congress 
struck  between  this  goal  of  bringing  the 
benefits  of  competition  to  consumers 
and  its  concern  for  the  impact  of  the 
1996  Act  on  small  businesses. 

2.  Summary  of  Petitions  for 
Reconsideration  and/or  Comments 
Relating  to  SmaU  Entities 

No  party  sought  reconsideration  of  the 
FRFA  in  this  proceeding.  The  National 
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Telephcxie  Cooperative  Association 
(NTCA),  however,  requested  a        "---J^T ' 
clarificationof  the  requirement  that '^ '  .~ 
LECs  file  coin  transmission  services  in 
their  access  service  tari^s  may  be 
satisfied  by  small  LECs  through 
participation  in  a  national  tariff  filed  by 
National^change  Carrier  Association 
(NECA)  and  recover  its  costs  through  a 
NECA  administered  pool.  If  not.  NTCA 
asked  for  reconsideration  of  the  decision 
to  require  federal  tariffing.  Moreover, 
NTCA  also  requested  the  Commissicm  to 
clarify  that  the  tariff  provisions  to  be 
filed  be  limited  to  seivices  added  to 
enable  payphone  services,  such  as 
counting  and  control  of  coins  and  fraud 
protection,  but  do  not  include  loops  and 
switching  functions,  and  to  clarify  the 
costing  methodology  to  be  used. 

3.  Description  and  Estimate  of  the 
Number  of  Small  Entities  Affected  by 
the  Order  on  Reconsideration 

The  modifications  in  the  Order  on 
Reconsideration  apply  only  to 
incimibent  LECs.  The  estimates  of  the 
number  of  small  entities  affected  by  the 
Order  on  Reconsideration  remain  the 
same  as  the  estimates  detailed  in  the 
FRFA  in  the  Report  and  Order. 

4.  Tariffing  Requirements  for 
Unbundling  of  Payphone  Services 

i.  Summary  of  Projected  Reporting, 
Recordkeeping  and  Othn  Compliance 
Requirements  on  Reconsideration 

The  Order  on  Reconsideration 
modifies  the  federal  tariffing  provisions 
to  require  that  LECs  must  file  tari^ 
with  the  states  regarding  the  provision 
of  nondiscriminatory  basic  payphone 
services  that  enable  LECs  and 
independent  providers  to  provide 
payphone  service  using  eithei'  "dumb" 
or  "smart"  payphones.  Any  basic 
network  services  or  unbimdled  features 
used  by  a  LECs  operations  to  provide 
payphone  services  must  be  similarly 
available  to  independent  payphone 
providers  on  a  nondiscriminatory, 
tariffed  basis  and  must  be  tariffed  in  the 
state  and  federal  jurisdiction.  The  tariffs 
for  basic  payphone  services  and  any 
unbundled  featxires  that  LECs  provide  to 
their  owna  payphone  services  must  be: 
(1)  Cost  based;  (2)  consistent  with  the 
requirements  of  section  276  with  regard, 
for  example,  to  the  removal  of  subsidies 
firom  exchange  and  exchange  access 
services;  and  (3)  nondiscriminatory. 
States  unable  to  review  these  tariffs  for 
compliance  with  section  276  and  other 
requirements  set  forth  in  the  Order  may 
require  the  LECs  operating  in  their  state 
to  file  these  tariffs  with  the  Commission. 
Compliance  with  these  requirements 
may  necessitate  the  use  of  engineering. 


technical,  operational,  accounting, 
billing,  and  legal  skills. 

li.  Steps  Taken  to  Minimize  Significant 
Economic  Impact  on  Small  Entities  and 
Small  Incimibent  and  Independent 
LECs,  and' Alternatives  Considered  . 

This  tariff  filing  requirement  is  not 
unduly  burdensome  on  small  entities  in 
that  LECs  are  now  required  to  file  their 
payphone  service  tariffs  with  the  states 
in  the  same  manner  as  they  have  been 
filing  tariffs  for  other  telephone  services 
with  the  states.  Additionally,  to  provide 
maximimi  flexibility  and  the  least 
biudensome  approach,  the  Order  on 
Reconsideration  delegates  to  the 
Common  Carrier  Bureau  the  authority  to 
determine  the  least  burdensome  method 
for  small  carriers  to  comply  with  the 
requirements  for  filing  of  tarifiJs  with  the 
Commission,  such  as  those  suggested  by 
the  NTCA. 

5.  Amendments  to  Paft  69 

i.  Summary  of  Projected  Reporting, 
Recordkeeping  and  Other  Compliance 
Requirements  on  Reconsideration 

The  Order  on  Reconsideration 
clarifies  and  modifies  the  method  for 
calculating  the  carrier  common  line 
charge  to  remove  payphone  costs  and  to 
adjust  for  additional  subscriber  line 
revenues.  The  Order  clarifies  and 
revises  the  exogenous  cost  adjustment 
mechanism  adopted  in  the  Report  and 
Order  and  requires  LECs  to  subtract  the 
payphone  costs  described  in  §  69.501(d) 
of  the  Commission  Rules  associated 
with  payphone  lines,  prior  to 
developing  the  payphone  cost  allocator. 
LECs  proposing  to  subtract  payphone 
line  costs  or  inmate  payphone  costs  for 
the  piupose  of  their  PQ  adjustment  are 
required  to  provide  complete  details  to 
demonstrate  that  their  line  cost 
calculations  are  reasonable.  LECs  can 
achieve  application  of  multiline 
subscriber  line  charges  (SLCs)  to 
payphone  lines  through  recalculating 
and  revising  carrier  CCL  charges 
pursuant  to  the  CCL  formula  in 
§  61.46(d).  Compliance  with  these 
requirements  may  necessitate  the  use  of 
engineering,  techjiical,  operational, 
accounting,  billing,  and  legal  skills. 

ii.  Steps  Taken  to  Minimize  Significant 
Economic  Impact  on  Small  Entities  and 
Small  Incumbent  and  Independent 
LECs,  and  Alternatives  Considered 

The  requirement  that  LECs  proposing 
to  subtract  payphone  line  costs  or 
iimiate  payphone  costs  for  the  purpose 
of  their  PCI  adjustment  must  provide 
complete  details  to  demonstrate  that 
their  line  cost  calculations  are 
reasonable,  averts  discrimination, 


iaciUtates  the  growth  of  competitio9!i,    " 
and  ensures  that  there  is  no  uimecessaiy 
burden  for  all  parties,  including  small 
entities  and  small  inqiunbent  LECs. 

6.  Report  to  Congress 

The  Commission  shall  send  a  copy  of 
this  FRFA  on  Reconsideration,  along 
with  the  Order  on  Reconsideration,  in  a 
report  to  Congress  pursuant  to  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996,  5  U.S.C 
801(a)(1)(A). 

Summary  of  Order  on  Reconsideration 
L  Background 

1.  On  September  20, 1996,  the 
Commission  adopted  a  Report  and 
Order  implementing  section  276  of  the 
Communications  Act  of  1934,  as 
amended  by  the  Telecommunications 
Act  Of  1996  r'19Q6  Act").  In  the  Report 
and  Order,  tbe  Commission  adopted 
new  rules  and  policies  governing  the 
payphone  industry  that:  (1)  Establish  a 
plan  to  fflisure  fair  compensation  for 
"eadi  and  every  completed  intrastate 
and  interstate  call  using  [a] 
payphone!;]"  (2)  discontinue  intrastate 
and  interstate  carrier  access  charge 
payphone  service  elements  and 
payments  and  intrastate  and  interstate 
payphone  subsidies  from  basic 
exchange  services;  (3)  prescribe 
nonstructural  safeguards  for  Bell 
Operating  Company  ("BOC") 
payphones;  (4)  permit  the  BOCs  to 
negotiate  with  payphone  location 
providers  on  the  interLATA  carrier 
presubscribed  to  their  payphones;  (5) 
permit  all  payphone  service  providers  to 
negotiate  with  location  providers  on  the 
IntraLATA  carrier  presubscribed  to  their 
payphones;  and  (6)  adopt  guidelines  for 
use  by  the  states  in  establishing  public 
interest  payphones  to  be  located  "where 
there  would  otherwise  not  be  a 
payphone(.]" 

2.  In  the  Report  and  Order,  the 
Commission  noted  that  the  1996  Act 
fundamentally  dianges 
telecommunications  regulation.  The 
Commission  stated  that  the  1996  Act 
erects  a  "pro-competitive  deregulatory 
national  fiamework  designed  to 
accelerate  rapid  private  sectot 
deployment  of  advanced 
telecommunications  and  information 
technologies  and  services  to  all 
Americans  by  opening  all 
teleconunimica(ions  markets  to 
competition."  To  this  end,  the 
Commission  adval)ced  the  twin  goals  of 
section  276  of  the  1996  Act  of 
"promot[ing]  competition  among 
payphone  service  providers  and 
promot[ing]  the  widespread  deployment 
of  payphone  services  to  the  benefit  of 
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the  general  public  *  *  *".  The  • 
Commission  sought  to  eliminate  those 
regulatory  constraints  t^t  inhibit  the 
ability  both  to  enter  and  exit  the 
payphone  marketplace,  and  to  compete 
for  iba  right  to  provide  services  to 
customers  through  payphones.  At  the 
same  time,  the  Commission  recognized 
that  a  transition  period  is  necessary  to 
eliminate  the  effects  of  some  long- 
standing barriers  to  full  competition  in 
the  payphone  marlcet.  For  this  reason, 
the  Coonmission  concluded  that  it 
would  continue,  for  a  limited  time,  to 
regulate  certain  aspects  of  the  payphone 
market,  but  only  until  such  time  as  the 
market  evolves  to  erase  these  sources  of 
mariiet  distortions. 

3.  On  October  21, 1996,  a  number  of 
parties  filed  petitions  requesting  that  the 
Commission  reconsider  or  clarify  the 
rules  adopted  in  the  Report  and  Order. 
These  petitions  focused  on  the 
Commission's  conclusions  regarding  the 
following:  the  status  of  competition  in 
the  payphone  marketplace;  the  useof 
market-based  compensation  for 
payphone  calls;  the  appropriate  per-call 
compensation  amount  for  various  types 
of  calls;  the  Commission's  authority  to 
let  the  market  set  local  coin  rates;  state 
entry  and  exit  regulations;  who  should 
pay  the  per-call  compensation;  how 
calls  should  be  tracked:  how  per-call 
compensation  payments  should  be 
administered;  the  amount  and 
appropriate  payors  of  the  interim  Hat- 
rate  compensation;  the  valuation  of 
local  exchange  carriers  ("LECs") 
payphone  assets;  federal  tariffing  for 
payphone-related  services;  and  various 
other  requirements  relating  to 
payphones.  In  the  Order  on 
Reconsideration,  the  Commission 
addresses  each  of  these  issues  and 
concludes  that  the  petitions  for 
reconsideration  should  be  denied,  with 
two  limited  exceptions,  because  it  finds 
that  the  petitions  contain  no  new 
evidence  or  arguments  not 
contemplated  by  the  conclusions  in  the 
Report  and  Order.  On  two  issues,  the 
Commission  grants  requests  for 
reconsideration  and  modifies:  (1)  The 
requirements  for  LEC  tariffing  of 
payphone  services  and  unbundled 
network  functionalities:  and  (2)  the 
requirements  for  LECs  to  remove 
unregulated  payphone  gpsts  from  the 
carrier  common  line  charge  and  to 
.  reflect  the  application  of  multiline 
subscriber  line  charges  to  payphone 
lines.  The  Commission  also  clarifies 
several  issues  addressed  in  the  Report 
and  Order. 


DL  Issues  ^,       X    ,    ,'-- 

A.  Compensation  for  Etfth  and  Every 
Completed  Intrastate  and  Interstate  Call 
Originated  by  Payphones 

i.  Payphone  Calls  Subject  to  This 
Rulemaking  and  Compensation  Amoiut 

4.  Defining  Fair  Compensation.  The 
Conunission  denies  requests  that  it 
reconsider  its  conclusions  in  the  Report 
and  Order  about  the  existence  of  a 
competitive  payphone  marketplace.  The 
Conunission  concludes  that  the  policies 
it  adopted  in  the  Report  and  Order  will 
promote  competition  in  a  way  that  will 
benefit  the  general  public.  Because 
robust  competition  will  take  some  time 
to  develop,  it  provided  in  the  Report 
and  Order  for  a  transition  period  before 
market-based  pricing  becomes  effective. 
Dxiring  this  transition  period,  "states 
may  continue  to  set  the  local  coin  rate 
in  the  same  manner  as  they  currently 
do."  After  this  transition  period,  the 
Commission  may,  at  its  option, 
"ascertain  the  status  of  competition  in 
the  payphone  marketplace,"  and  states 
may  recommend  possible  market 
£ailiues  to  the  Commission  for      v^; ' 
investigation.  The  Commission 
concludes  that,  while  the  payphone 
marketplace  may  not  be  ciurently  fully 
competitive,  the  rules  adopted  in  the 
Report  and  Order  will  bring  about    . 
competition,  and  the  phased-in 
approach  to  market-based  pricing  will 
allow  all  parties  to  make  the  appropriate 
adjustments  over  time.  In  addition,  it 
concludes  that  by  monitoring  the  status 
of  competition  in  the  payphone 
marketplace,  and  by  allowing  states  to 
refer  potential  market  failures  to  it,  it 
has  ensured  that  market  failures, 
particularly  those  arising  fitim  so-called 
locational  monopolies,  will  be 
addressed.  Because  payphone  callers  in 
most  cases  are  free  to  seek  out 
alternative  payphones  in  nearby 
locations  or  able  to  make  calls  from 
portable  phones,  it  rejects  arguments  by 
some  petitioners  that  all  payphones  will 
become  individual  unregulated 
monopolies  with  monopoly-level 
pricing. 

5.  Ensuring  Fair  Compensation.  The 
Commission  disagrees  with  MQ  that  its 
concl\ision  in  the  Report  and  Order 
concerning  the  ability  of  the  BOCs  to 
receive  per-(»ll  compensation  for 
certain  0+  calls  inteiieres  with  pre- 
existing contracts,  as  prohibited  by 
section  276(b)(3).  First,  it  found  in  the 
Report  and  Order  that  section  276 
mandates  that  the  Commission  provide 
for  fair  compensation  for  all  calls 
originated  by  payphones,  including  0+ 
calls  for  which  there  is  no  contract  that 
compensates  the  payphone  service 


provider  ("PSP").  Second,  it  finds  that 
because  pre-existing  contracts  are 
grandfathered  by  section  276(b)(3),  the 
BOCs  "would  not  otherwise  receive  any 
compensation  for  0-»-  calls[,]"  because 
the  contracts  for  such  calls  are  between 
the  location  provider  and  the 
payphone's  presubscribed  operator 
service  provider  ("OSP").  Thirfl,  it 
concludes  that,  without  disturbing 
existing  contracts  that  cover  0+  calls, 
the  BOCs  should  be  able  to  receive  the 
per-call  compensation  established  by 
the  Report  and  Order,  "so  long  as  they 
do  not  otherwise  receive  compensation 
for  *  '  *  originating  0+  calls."  Finally, 
it  notes  that,  as  the  RBOCs  point  out, 
MQ  does  not  argue  that  the  pre-existing 
contracts  between  the  location  providere 
and  the  OSPs  for  BOC  payphones  are 
nullified  or  void.  In  siun,  the 
Commission  concludes  that  its 
determination  in  the  Report  and  Order 
concerning  compensation  for  0+  calls 
originated  by  BOC  payphones  is 
required  by  the  plain  language  of 
section  276(b)(1)(A),  which  directs  it 
provide  fair  compensation  for  "each  and  - 
every  completed  intrastate  and 
interstate  calif,]"  and  this  determination 
does  not  interfere  Mrith  existing 
contracts  in  a  manner  that  is  prohibited 
by  section  276(b)(3).  Accordingly,  it 
denies  MQ's  request  for  reconsideration 
of  this  requirement. 

6.  In  response  to  the  RBOCs'  request 
that  it  clarify  that  the  BOCs  are  able  to 
collect  per-call  compensation  for  O-i- 
calls  originated  from  BOC  inmate 
payphones,  the  Commission  concludes 
that  such  per-call  compensation  is 
warranted  when  the  BOCs  do  not 
otherwise  receive  compensaticm 
pursuant  to  a  contract.  This  clarification 
is  consistent  with  the  conclusion  that 
BOCs  should  receive  per-call 
compensation  on  0+  calls  from  their 
payphones  in  the  absence  of  receiving 
compensation  under  a  contract.  In 
addition,  the  clarification  is  consistent 
with  its  conclusion  in  the  Report  and 
Order  that  inmate  payphones  are  to 
receive  the  same  compensation  amoimt 
as  other  payphones,  in  the  absence  of  a 
contract  that  prescribes  a  compensation 
methodology.  The  Commission  also 
claries  that  inmate  payphones, 
whmher  or  not  they  are  maintained  by 
the  BOCs,  are  not  eUgible  for  interim 
flat-rate  compensation;  because  such 
payphones  are  not  capable  of  originating 
either  access  code  or  subscriber  800 
calls,  and  the  interim  compensation  is 
provided  only  for  those  two  types  of 
calls.  Because  the  level  of.O-i- 
commissions  paid  pursuant  to  contract 
on  operator  service  calls  is  beyond  the 
scope  of  both  section  276  and  this 
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proceeding,  the  Commission  decUnes  to 
require  that  LECs  make  available,  on  a 
nondiscriminatory  basis,  any 
commission  payments  provided  to  their 
own  paypbone  divisions  in  return  for 
the  presubscription  of  operatw  s«vice 
traffic  to  the  LEC. 

7.  The  Commissicm  concluded  in  the 
Report  and  Order  that  it  has  the 
requisite  authority  under  sections  4(i) 
and  201(b)  of  the  Communications  Act 
of  1934,  as  amended,  to  ensure  that 
PSPs  are  fairly  compensated  for 
international  calls.  The  Commission 
notes  that  it  has  relied  upon  its 
authority  under  these  two  sections  of 
the  Act,  because  it  had  concluded  that 
there  was  "no  evidence  of  congressional 
intent  to  leave  these  calls 
uncompensated  under  Section  276."  In 
addition,  it  ibund  that  a  paypbone 
performs  similar  functions  in 
originating  a  call,  regardless  of  the  call's 
destination.  Therefore,  it  concludes  that 
its  determination  in  the  Report  and 
Order,  pursuant  to  sections  4(i)  and 
201(b)  of  the  Act,  is  in  the  interest  of 
eqmty  and  is  necessary  to  enact  a 
comprehensive  regulatory  framework  to 
compensate  all  paypbone  calls  that  are 
not  otherv^ise  compensated  pursuant  to 
contract.  \^le  MCI  argues  that  it  may 
be  difficult  for  carriers  to  recover  the 
costs  of  per-call  compensation  on 
international  calls,  the  Commission 
concludes  that  carriers  and  PSPs  may 
negotiate  differing  compensation 
amounts,  which  take  into  accoimt 
varying  costs,  for  different  types  of  calls. 

8.  Completed  Calls.  Because  it  would 
be  an  interpretation  inconsistent  with 
its  responsibility  under  section  276,  the 
Commission  denies  the  request  by  Cable 
&  Wireless  that  the  Commission  allow 
carriers  to  treat  calls  re-originated 
within  the  carrier's  platform  as  a  single 
compensable  call.  It  had  concluded  in 
the  Report  and  Order  that,  to  comply 
with  its  statutory  mandate  that  "each 
and  every  completed  intrastate  and 
interstate  call"  be  compensated, 
"multiple  sequential  calls  made  through 
the  use  of  a  payphone's  '#'  button 
should  be  counted  as  separate  calls  for 
compensation  purposes."  Although 
Cable  &  Wireless  states  that  this 
approach  is  technically  difficult,  the 
ODmmission  notes  that  the  requirement 
that  carriers  track  individual  calls  does 
not  become  effective  for  one  year. 
Carriers  will  be  able  to  use  this  period 
to  address  these  types  of  technical 
difficulties  with  respect  to  their  tracking 
obligations. 

9.  The  Commission  declines  to 
reft^uire  carriers,  if  they  choose  to  block 
calls  from  particular  payphones,  to 
provide  an  announcement  to  paypbone 
callers  indicating  that  it  is  not  the 


paypbone  equipment  that  is  blocking 
the  call.  Although  APCC  and  Peoples 
suggest  that  callers  may  become 
confused  and  could  possibly  damage  the 
paypbone  equipment,  the  Commission 
concludes  that  PSPs  are  better  equipped 
to  take  the  necessary  steps,  including 
posting  notices,  to  educate  callers  at 
their  payphones  and  protect  their 
equipment.  The  Commission  also 
declines  to  reconsider  its  conclusion,  as 
urged  by  AirTouch,  that  carriers  are 
permitted  to  block  calls  originated  by 
payphones.  It  concludes  that  800 
subscribers  that  are  concerned  that 
callers  will  not  be  able  to  reach  them 
&x>m  payphones  should  contact  their 
carriers  and  negotiate  contract  terms 
that  will  ensure  that  the  800  subscribers 
are  able  to  receive  such  calls.  The 
Commission  declines  to  require  the  PSP 
to  provide  a  coin-deposit  mechanism  for 
calls  that  are  blocked  by  carriers. 

10.  The  Commission  disagrees  with 
MQ's  argimient  that  PSPs  should  not  be 
compensated  for  subscriber  800  calls 
because,  according  to  MQ,  they  have 
the  option  of  blocking  these  calls  if  they 
are  concerned  about  a  lack  of 
compeni^tion.  MQ  argues  further  that 
this  approach  would  be  inconsistent 
with  die  Commission's  conclusion  in 
the  Report  and  Order  that  incoming 
calls  need  not  be  compensated  because 
they  can  be  blocked.  First,  the 
Commission  concluded  in  the  Report 
and  Order  that  the  average  paypbone 
originates  a  substantial  number  of 
subscriber  800  calls,  in  excess  of  85 
such  calls  per  month.  In  contrast,  there 
was  no  showing  that  the  average , 
paypbone  necessarily  receives  any 
incoming  calls  in  a  typical  month. 
Second,  while  the  Commission 
recognized  in  the  Report  and  Order  that 
carriers  are  permitted  to  block 
subscriber  800  calls,  it  did  not  address 
blocking  of  subscriber  800  calls  by  PSPs. 
It  notes,  however,  that,  if  a  PSP  blocks 
access  code  calls  (including  1-800 
access  numbers),  it  is  in  violation  of  its 
rules  under  Telephone  Operator 
Consumer  Services  Improvement  Act 
("TOCSIA")  Third,  the  Commission 
concluded  in  the  Report  and  Order  that 
section  276's  mandate  that  it  provide 
fair  compensation  for  "each  and  every 
completed  intrastate  and  interstate  call" 
requires  it  to  provide  such 
compensation  fat  subscriber  800  calls. 
For  these  reasons,  the  Commission 
rejects  MQ's  request  that  it  reconsider 
its  decision  to  compensate  subscriber 
800  calls. 

11.  Local  Coin  Calk.  The  Commission 
finds  that  section  276  gives  the 
Commission  significant  authority  to 
"take  all  actions  necessary"  to  "promote 
thffWidespread  deployment  of 


paypbone  services  to  the  benefit  of  the 
general  public"  and,  more  specifically, 
to  ensure  fair  compensation  ftM*  "eadt 
and  every  completed  intrastate  and 
int^tate  call."  In  enacting  section  276 
after  section  2(b),  and  squarely 
addressing  the  issue  of  interstate  and 
intrastate  jurisdiction.  Congress 
intended  for  section  276  to  take 
precedence  over  any  contrary 
implications  based  on  section  2(b). 
While  section  2(b)  of  the  Act  reserves  to 
the  states  jurisdiction  over  intrastate 
communications,  Congress  can  make  an 
exception  to  that  statutory  rule 
whenever  it  chooses,  and  the  exception 
in  section  276  is  broad.  As  stated  in  the 
Conference  Report:  "In  crafting 
implementing  rules,  the  Commission  is 
not  bound  to  adhere  to  existing 
mechanisms  or  procedures  established 
forgeneral  regulatory  purposes  in  other 
provisions  of  the  Communications  Act." 
Congress  gave  the  Commission  the 
requisite  authority  in  section  276  and 
directed  us  to  adopt  a  comprehensive 
compensation  plan  for  payphones,  and 
it  did  so  in  the  Report  and  Order. 
Congress  also  provided  that  "[t]o  the 
extent  that  any  State  requirements  are 
inconsistent  with  the  Commission's 
regulations,  the  Commission's 
regulations  on  such  matters  shall 
preempt  such  State  requirements." 
Contrary  to  an  argimient  by  Maine,  the 
Commission  concludes  that  section 
276(c)  eliminates  any  question  about  its 
authority  to  adopt  a  particular 
compensation  plan,  even  if  it 
contradicts  existing  state  regulations.  It 
"  finds  that  Congress's  use  of  the  term 
"compensation"  instead  of  "rates",  as 
tu^ed  by  Maine,  did  not  limit  its 
authority  to  address  local  coin  rates.  It 
concludes  that,  because  Congress  gave  it 
broad  authority  to  enact  a 
comprehensive  payj^one  compensation 
plan,  the  term  "compensation"  in 
section  276  encompasses  the  authority 
to  address  local  coin  "rates,"  because 
the  local  coin  rate  is  the  only  manner  in 
which  a  PSP  is  compensated  for  local 
coin  calls.  Accordingly,  the  Commission 
denies  all  petitions  for  reconsideration 
that  have  as  their  basis  arguments  that 
the  Commission  lacks  jurisdiction  to 
deregulate  local  coin  rates,  or  that  the 
Commission's  action  ctwstitutes 
unwarranted  preemption. 

12.  The  Commission  also  rejects 
argimtients  that  because  the  Commission 
chose  to  let  the  market  set  local  coin 
rates  in  lieu  of  itself  prescribing  a 
nationwide  rate  or  rate  guidelines,  that 
section  10  of  the  1996  Act  concerning 
forbearance  appUes.  It  concludes  that 
Congress  required  the  Commission  to 
adopt  regulations  ensuring  fair 
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compensation  for  all  payphone  calls  and 
left  it  to  the  Commission  to  determine 
the  Appropriate  approach  to  t^j^e. 
Therefore,  because  the  Commission 
adopted  a  comprehensive  regulatory 
framework  to  ensure  fair  compensation 
for  PSPs  and  will  continue  to  have 
oversight  over  the  payphone  industry,  it 
concludes  that  it  did  not  forebear  from 
imposing  regulation  and  are  not 
required  to  conduct  the  forbearance 
analysis  required  by  section  10. 

13.  Because  section  276  gives  the 
Commission  jurisdiction  to  ensu^re  fair 
compensation  for  "each  and  every 
completed  call"  originated  by 
payphones,  the  Commission  concludes 
that  it  has  jurisdiction  to  impose  a 
market-bamd  rate  for  intrastate  directory 
assistance  calls  from  payphones.  It  also 
clarifies  that  PSPs  are  entitled  to  require 
consiuners  to  deposit  coins  into  the 
pa3rphone  for  these  calls,  as  they  would 
any  other  local  call.  In  response  to  the 
request  that  the  Commission  clarify  that 
PSPs  may  be  compensated  for  0  - 
general  assistance  calls  where  the  caller 
asks  for  call  rates  or  dialing  instructions, 
it  concludes  that  such  a  clarification  is 
not  appropriate,  because  such  operator 
inquiries,  which  are  distinct  from 
directory  assistaiK%  calls,  merely  seek 
infoTBiation  on  how  or  whether  to 
complete  a  future  call  and,  thiis,  are  not 
"completed"  calls  that  are  compensable 
under  section  276. 

14.  The  Commission  concludes  that, 
contrary  to  argiunents  by  certain  states, 
it  gave  adequate  notice  to  interested 
parties,  in  accordance  with  the 
Administrative  Procedures  Act.  that  it 
was  contemplating  action  concerning 
local  coin  rates,  h  concludes  further  that 
this  notice  was  broad  enough  to 
encompass  the  option  it  ultimately 
adopted:  the  determination  that  the 
market  should  set  the  per-call  rate  for 
local  coin  calls  at  each  payphone.  In  the 
Notice,  the  Commission  stated:  "We 
seek  comment  •  •  *  on  how  we 
should  exercise  our  jurisdiction  under 
section  276.  We  have  a  range  of  options 
for  ensuring  fair  compensation  for  these 
calls,  and  we  seek  comment  on  which 
option  will  ensiue  fair  compensation  for 
PSPs  with  respect  to  coin  sent- paid 
calls."  The  Conunission  then  (Uscussed 
a  number  of  possible  options  within  that 
range,  including  setting  a  nationwide 
local  coin  rate.  The  use  of  the  term 
"range"  was  an  indication  that  its 
articulation  of  possible  options  in  the 
Notice  was  not  an  exhaiistive  list,  but 
merely  defined  various  points  within 
the  range.  The  Commission  was  under 
no  obligation  to  adopt  the  precise 
proposals  contained  in  the  Notice.  It 
concludes  that  letting  the  market  set 
local  coin  rates  was  within  the  range  of 


options  on  which  it  sought  comment 
and  a  logical  outgrowth  from  soliciting 
comment  on  "how  we  should  exercise 
our  jurisdiction  under  Section  276" 
with  regard  to  local  coin  rates.  It  notes 
that  various  parties  responding  to  the 
Notice  addressed  the  issue  of 
Commission  jurisdiction  over  local  coin 
rates  in  their  comments. 

15.  In  the  Report  and  Order,  the 
Commission  stated  that  "the 
market  *'  *  *  is  best  able  to  set  the 
appropriate  price  for  payphone  calls  in 
the  long  term."  It  concludes  that  the 
record  contained  significant  evidence, 
particularly  in  the  comments  of  the 
RBOCs  and  the  independent  payphone 
providers,  that  the  costs  associated  with 
each  call  from  a  payphone  often  exceed 
the  local  coin  rate  in  a  particular  state. 
Therefore,  it  denies  requests  that  it 
reconsider  its  conclusions  about  local 
coin  rates  because  of  argiunents  by 
petitioners  that  there  is  no  evidence  that 
local  coin  rates  are  not  fairly 
compensatory.  It  also  rejects  suggestions 
by  certain  petitioners  that  the 
deregulation  of  local  coin  rates  is  not  in 
the  public  interest  and  will  be  met  with 
consumer  antagonism.  While  some 
disruption  or  confusion  among 
payphone  callers  is  inevitable  with  any 
new  policy,  the  Commission  concludes 
that  maii»t-based  pricing  will  result  in 
a  greater  availability  of  payphones  at 
more  economically  efficient  prices, 
which  will  ultimately  benefit  callera. 

16.  A  number  of  states  argue  that 
market-based  rates  will  not  always  lead 
to  reasonably  priced  payphone  services, 
particularly  in  situations  where  the  PSP 
is  a  monopoly  provider.  Ohio  PUC  and 
Oklahoma  OC  both  request  approval  for 
local  coin  call  rate  ceilings,  while 
Oklahoma  CC  individually  seeks 
permission  to  identify  market  failures  to 
the  Commission  immediately.  The 
Commission  declines  both  to  reconsider 
its  conclusions  and  to  make  the 
modifications  suggested  by  the  states.  It 
concludes  that  the  Report  and  Order 
adequately  addresses  the  possibility  of 
market  failures  that  would  lead  to  local 
coin  rates  that  are  not  reasonable.  It 
made  an  exception  to  the  market-based 
approach  for  local  coin  rates  in  those 
situations  in  which  the  state  makes  a 
showing  that  mariwt-based  rates  are  not 
possible  due  to  a  market  failure. 
Because  the  Conunission  intended  the 
exception  to  be  a  limited  one,' however, 
it  concludes  that  a  state's  showing 
would  have  to  be  detailed  and  likely  the 
result  of  a  state  proceeding  that  itself 
examined  the  market  failure. 

17.  Payphone  Fraud.  A  number  of 
petitioners  request  that  the  Conunission 
reconsider  its  conclusions  about 
payphone  fi^ud  and  take  steps  to  reduce 


the  risk  of  fraud.  In  the  Report  and         ' 
Order,  the  Commission  stated  that  "(w]e 
will  aggressively  take  action  against 
those  involved  in  such  fi^ud"  and 
detailed  how  we  would  proceed  to 
address  fraudulent  practices. "-Without 
any  specific  factual  circiunstances 
before  it,  the  Conunission  declines  to 
take  further  steps  that  could  be  both 
costly  and  burdensome  to  all  parties 
involved  in  payphone  compensation.  It 
states  that  it  will  continue,  however,  to 
monitor  developments  in  this  area  and 
respond  to  specific  requests  for 
intervention  &t>m  carriers  or  PSPs. 

18.  In  response  to  requests  that  it 
reconsider  its  conclusions  about  the  ' 
definition  of  "payphone,"  the 
Commission  clarifies  that  for  the  first 
year  of  the  payphone  compensation 
mechanism,  when  compensation  is  paid 
on  a  fiat-rate  basis,  the  definition  of 
"payphone,"  for  compensation 
purposes,  will  be  the  one  established  in 
CC  Docket  No.  91-35,  along  with  the 
alternative  verification  procedures. 
Once  per-call  compensation  becomes 
efiisctive,  the  Conunission  clarifies  that, 
to  be  eligible  for  such  compensation, 
payphones  will  be  required  to  transmit 
specific  payphone  coding  digits  as  a 
part  of  their  automatic  number' 
identification  ("ANI"),  which  will  assist 
in  identifying  them  to  compensation 
payors.  Each  payphone  must  transmit 
coding  digits  that  specifically  identify  it 
as  a  payphone,  and  not  merely  as  a 
restricted  line.  It  also  clarifies  that  LECs 
must  make  available  to  PSPs, 'on  a 
tariffed  basis,  such  coding  digits  as  a 
part  of  the  ANI  for  each  payphone.  The 
Commission  declines  to  require  PSPs  to 
use  customer-owned,  coin-operated 
telephone  ("COCOT")  lines,  as 
suggested  by  the  RBOCs,  because  it 
previously  found  that  COCOT  service  is 
not  avaik^le  in  all  jurisdictions. 

19.  More  generally,  as  it  stated  in  the 
Report  and  Order,  "a  payphone  is  any 
telephone  made  available  to  the  public 
on  a  fee-per-call  basis,  independent  of 
any  conunercial  transaction,  for  the 
puirpose  of  making  telephone  calls, 
whether  the  telephone  is  coin-operated 
or  is  activated  either  by  calling  collect 
or  using  a  calling  card."  It  clarifies  that 
this  definition  of  "payphone"  excludes 
from  the  compensation  mechanism 
phones  in  hotel  rooms,  dormitory 
rooms,  or  hospital  rooms.  It  also 
concludes  that,  once  per-call 
compensation  becomes  effective,  LECs 
should  provide  to  carrier-payora  a  list  of 
emergency  niunbers,  as  such  calls  are 
statutorily  exempt  from  compensation. 

20.  Compensatibn  Amount.  The 
Commission  denies  all  requests  for 
reconsideration  of  the  per-call 
compensation  amount  that  it  adopted  in 
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the  Report  and  Order,  in  which  the 
parties  argue  that  the  amount  is 
inconsistent  with  the  cost-based 
approach  the  Commission  established  in 
the  local  competition  proceeding. 
Although  Congress  could  have  directed 
it  to  adopt  a  particular  methodology  for 
determining  fair  compensation, 
Congress  did  not  mandate  a  cost-based 
standard  for  onnpensation  in  section 
276,  as  it  did  in  section  251.  The 
Commission  concluded  in  the  Report 
and  Order  that  "use  of  a  purely 
incremental  cost  standard  for  all  calls 
could  leave  PSPs  without  fair 
compensation  for  certain  types  of 
payphone  calls,  because  such  a  standard 
would  not  permit  the  PSP  to  recover  a 
reasonable  share  of  the  joint  and 
common  costs  associated  with  those 
calls."  In  the  Order  on  Reconsideration, 
the  Commission  concludes  that  the  cost- 
based  total  element  long  nm 
incremental  cost  ("TELRIC")  standard 
that  the  Commission  relied  upon  in  the 
local  competition  proceeding  is 
inapplicable  here,  because  the 
payphone  industry  is  not  a  bottleneck 
facility  that  is  subject  to  regulation  at 
virtually  all  levels.  It  notes  that  it  would 
be  particularly  burdensome  to  impose  a 
TELRIC-like  costing  standard  on 
independent  payphone  providers,  who 
have  not  had  previous  experience  with 
any  costing  systems.  In  addition,  as  it 
concluded  in  the  Report  and  Order,  the 
Commission  finds  that  the  payphone 
industry  is  likely  to  become  increasingly 
competitive.  It  also  rejects  suggestions 
that  use  of  a  market-based  compensation 
standard,  in  lieu  of  one  that  is  cost 
based,  will  overcompensate  PSPs.  The 
marketplace  will  ensure,  over  time,  that 
PSPs  are  not  overcompensated.  Carriers 
have  significant  leverage  within  the 
marketplace  to  negotiate  for  lower  per- 
call  compensation  amounts,  regardless 
of  the  local  coin  rate  at  particular 
payphones,  and  to  block  subscriber  800 
calls  from  payphones  when  the 
associated  compensation  amoimts  are 
not  agreeable  to  the  carrier.  Finally,  the 
Commission  states  that  a  cost-based 
compensation  standard  could  lead  to  a 
reduction  in  payphones  by  limiting  a 
PSP's  recovery  of  its  costs,  and  this 
result  would  be  at  odds  with  the 
legislative  purpose  of  section  2>^6  that 
the  Commission  "promote  the 
widespread  deployment  of  payphone 
services  to  the  benefit  of  the  general 
pubUc." 

21.  More  specifically,  in  denying  all 
requests  for  reconsideration  of  the  per- 
call  compensation  amount  that  it 
adopted  in  the  Report  and  Order,  the 
Commission  rejects  the  argimients  that 
the  per-call  compensation  amoimt 


adopted  in  the  Report  and  Order  is 
inconsistent  with  the  cost  based 
approach  the  Commission  estabUshed  in 
the  local  competition  proceeding.  It 
concludes  that  the  cost-based  TELRIC 
plus  a  reasonable  share  of  common  cost 
standard  upon  which  the  Commission 
relied  in  the  local  competition 
proceeding  is  inapplicable  here  for  three 
reasons.  First,  the  purpose  of  the  cost- 
based  standard  in  the  interconnection 
proceeding  is  to  enable  competitors  to 
share  in  the  economies  of  sc^e,  scope 
and  density,  and  thus  rapidly  to  acquire 
potentially  "bottleneck"  elements  that 
they  caimot  promptly  supply 
themselves,  at  a  cost  in  conformance 
with  competitive  retail  pricing.  Because 
of  the  cost  structiu^  of  die  industry  and 
the  ability  of  firms  to  rapidly  enter,  no 
such  ui^nt  need  to  share  the  benefits 
of  these  economies  appears  in  the 
present  proceeding. 

22.  Second,  the  Commission 
concludes  that  Congress's  use  of  the 
phrase  "*  *  *  payphone  service 
providers  are  fairly  compensated  for 
each  and  every  completed  interstate  and 
intrastate  call  *  *  *  "  is  a  different 
standard  than  the  cost  based  standard 
articulated  for  the  compensation  for 
interconnection  and  unbundled 
elements.  It  concludes  that  the  PSP  will 
be  providing  a  competitive  service 
(payphone  use)  and  should  therefore 
receive  compensation  equal  to  the 
market-determined  rate  for  proving  this 
service.  As  it  noted  in  the  Report  and 
Order,  the  market,  as  it  becomes 
competitive,  should  generate  the  a  fiair 
market-determined  compensation  rate. 
The  cost-based  interconnection 
standard,  on  the  other  hand, 
compensates  a  carrier  for  the  long  run 
incremental  cost  of  providing 
interconnection  or  the  long  run 
incremental  cost  of  providing  an 
imbundled  element  plus  a  reasonable 
share  of  the  common  costs.  Since  the 
local  exchange  is  not  yet  competitive, 
the  Commission  could  not  rely  on  the 
market  to  set  competitive  rates  for 
unbundled  elements.  In  the  case  of 
payphones,  the  presence  of  miiltiple 
PSPs  already  operating  in  many 
markets,  and  the  structure  of  the 
industry  that  allows  relatively  easy 
entry  and  exit,  led  it  to  conclude  that  it 
can  rely  on  market  forces  to  provide  for 
efficient  pricing  of  these  services  in  the 
near  future. 

23.  Third,  the  TELRIC  plus  common 
cost  standard  in  the  local  competition 
proceeding  refers  to  the  long  run  cost  of 
an  element  or  physical  facility.  Since 
there  are  relatively  few  common  costs 
between  separate  faciUties,  TELRIC 
compensation  will  compensate  a  carrier 
for  virtually  all  costs  associated  with 


providing  (the  services  of)  that  facility. 
With  the  addition  of  a  share  of  the 
relatively  small  common  costs,  the  firm 
will  be  able  to  cover  its  total  costs. 
Commenters  argue  that  the  Commission 
should  apply  a  total  service  long-run 
incremental  cost  ("TSLRIC")  standard  to 
only  a  subset  of  services  (i.e.,  subscriber 
800  and  dial  around  calls)  provided  by 
a  faciUty  (payphraie).  In  general,  when 
several  services  are  provided  by  the 
same  facility,  the  incremental  cost  of 
providing  any  one  service  is  very  small 
and  the  common  cost  among  these 
services  is  very  large.  Thus,  a  TSLRIC 
standard  under  which  a  carrier  is 
compensated  only  for  the  incremental 
cost  of  each  service  individually 
without  a  reasonable  allocation  of 
common  costs,  as  suggested  by 
commenters,  woiild  not  allow  the 
carrier  to  recover  the  total  costs  of 
providing  all  of  the  services.  A  TSLRIC 
standard  that  yields  prices  that  recover 
a  reasonable  share  of  joint  and  common 
costs  would  require  the  difficult 
allocation  of  those  (large)  costs  among 
the  different  types  of  calls  made  from 
payphones. 

24.  The  Commission  als6  denies  a 
request  that  it  reconsider  its 
compensation  rules  because  the 
Commission  did  not  mandate  a  uniform 
per-call  compensation  amount  of  $.90  to 
S1.50  for  each  compensable  call.  Under 
the  approach  it  established  in  the  Report 
and  Order,  the  market  is  allowed  to  set 
the  compensation  amount  for  calls 
originated  by  each  payphone.  For 
market-based  pricing  to  function 
effectively,  there  must  be  some  variation 
in  compensation  amounts  from  location 
to  location.  It  also  denies  Sprint's 
request  that  it  either  rescind  the  Report 
and  Order  in  toto  or  establish  a  per-call 
compensation  amount  of  $0,  because 
Sprint  does  not  present  any  arguments 
that  were  not  already  considered  or 
contemplated  by  the  Report  and  Order, 
and  a  compensation  rate  of  $0  would 
not  be  in  accord  with  the  Commission's 
responsibility  under  the  statute  to 
ensure  fair  compensation  for  all 
payphone  calls. 

25.  A  niunber  of  carriers  argue  that 
the  local  coin  rate  is  an  inappropriate 
surrogate  upon  which  to  base  p)er-call 
compensation,  because  coin  calls  have 
additicHial  costs,  such  as  coin  collection. 
that  other  calls  do  not  incur.  Therefore, 
the  carriers  argue,  use  of  the  local  coin 
rate  will  tend  to  overcompensate  PSPs 
for  compensable  subscriber  800  and 
other  calls.  The  Commission  disagrees. 
In  the  Report  and  Order,  it  found  that 
the  costs  of  originating  the  various  types 
of  payphone  calls  are  similar.  If  there 
are  significant  cost  differences  between 
local  coin  calls  and  other  types  of  calls. 
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however,  it  concludes  that,  over  time, 
the  marlot  will  address  these 
differences  and  dictate  appropriate  per- 
call  compensation  amounts  for  each 
type  of  payphone  call.  The  Commission 
also  concludes  that  the  market  will 
address  likely  cost  variations  in 
originating  local  coin  calls  from 
payphone  to  payphone.  In  this 
mvironment  of  similar-but-not-identical 
costs  in  originating  the  various  types  of 
payphone  calls,  it  concluded  in  the 
Report  and  Order  that  the  local  coin  rate 
is  a  default  rate  that  applies  in  the 
absence  of  a  contract  between  the 
carrier-payor  and  the  PSP.  Thus,  it  is  a 
starting  point  for  negotiations  toward  a 
mutually  agreeable  per-call 
compensation  amount,  not  a  fixed 
compensation  rate.  It  concludes  that 
those  carriers  that  are  concerned  about 
overcompensating  PSPs  for  subscriber 
800  calls  have  substantial  leverage,  by 
way  of  the  ability  to  block  these  calls 
from  all  or  particular  payphones,  to 
negotiate  with  PSPs  about  the 
appropriate  per-call  compensation 
amount.  Accordingly,  the  Commission 
denies  those  requests  for 
reconsideration  that  are  premised  on  the 
local  coin  rate  being  an  inappropriate 
default  compensation  amount.  It  also 
declines  to  provide  for  downward 
adjustments  in  the  default 
compensation  amoimt  to  offset  possible 
strategic  pricing  by  PSPs;  the  carriers 
can  make  such  provisions  themselves 
through  the  contracting  process. 

26.  The  Commission  denies  the 
petitions  for  reconsideration  filed  by  the 
iiunate  PSPs.  The  inmate  PSPs  argue 
that  they  shuuld  be  entitled  to  receive 
a  special  $.90  per-call  compensation 
amount  because  their  costs  of  service 
are  higher  than  those  of  other  PSPs.  The 
iimiate  PSPs  argue  further  that  intrastate 
0-f  calls  are  frequently  Subject  to  state 
rate  caps  that  are  equivalent  to  the  large 
carriers'  standard  collect  rates  for 
IntraLATA  calls.  The  Commission  notes 
that  section  276(d),  which  contains  the 
only  mention  of  inmate  phones  in  the 
payphone  statute,  states  that  "the  term 
'payphone  service'  means  the  provision 
of  public  or  semi-public  pay  telephones, 
the  provision  of  inmate  telephone 
service  in  correctional  institutions,  and 
any  ancillary  services."  In  the  Report 
and  Order,  it  elected  to  treat  inmate 
payphones  in  the  same  manner  as  all 
other  payphones,  including  semi-public 
payphones.  Under  this  approach, 
inmate  payphones  are  entitled  to  receive 
the  default  compensation  rate  for  any 
call  that  is  not  otherwise  compensated 
by  contract  or  through  some  other 
arrangement.  Because  virtually  all  calls 
originated  by  iiunate  payphones  are  0+ 


calls,  inmate  PSPs  tend  to  receive  their 
compensation  pursuant  to  contract, 
which  makes  them  ineligible  to  receive 
a  per-call  compensation  amount.  As  the 
Commission  found  in  the  Report  and 
Order,  however,  whenever  a  PSP  is  able 
to  negotiate  for  itself  the  terms  of 
compensation  for  the  calls  its 
payphones  originate,  then  the  statutory 
obligation  to  provide  fair  compensation 
is  satisfied.  It  notes  that,  in  response  to 
their  aufguments  about  state-mandated 
intrastate  toll  rate  ceilings,  the  inmate 
petitioners  may  remind  the  states  that 
section  276's  mandate  that  PSPs  be 
fairly  compensated  for  all  payphone 
calls  is  an  obligation  that  is  borne  both 
by  the  Commission  and  the  states.  If  an 
inmate  provider  beUeves,  after  making 
its  arguments  to  a  particular  state  in 
light  of  section  276  and  the  instant 
proceeding,  that  it  is  not  receiving  fair 
compensation  for  intrastate  toll  calls 
originated  by  its  inmate  payphones,  it 
may  petition  the  Commission  to  review 
the  specific  state  regulation  of  which  it 
complains. 

27.  AT&T  and  MQ  request  that  the 
Commission  clarify  that  state 
compensation  requirements  for 
intrastate  access  code  calls  are 
preempted  by  the  compensation 
mechanism  adopted  in  the  Report  and 
Order,  as  of  the  effective  date  of  interim 
compensation.  On  the  other  hand,  APCC 
argues  that  the  Commission  should  not 
preempt  forms  of  compensation  that  are 
outside  the  scope  of  our  compensation 
rules.  The  Commission  concludes  that, 
in  conjunction  with  reviewing,  and 
removing  if  necessary,  those  regulations 
that  affect  competition,  such  as  entry 
and  exit  restrictions,  pursuant  to  the 
Report  and  Order,  states  should  review 
their  compensation  regulations  to 
ensure  that  PSPs  are  not  receiving 
double  compensation  for  certain  types 
of  calls.  After  a  reasonable  period  for 
such  a  review,  if  any  party  believes  that 
a  specific  state  compensation  rule 
conflicts  with  the  Commission's  rules, 
that  party  may  file  a  petition  for  a 
declaratory  ruling,  and  the  Commission 
wiU  evaluate  the  state  compensation 
regulation  at  that  time.  Accordingly,  the 
Commission  declines  to  make  the 
clarification  requested  by  AT&T  and 
MQ. 

ii.  Entities  Required  To  Pay 
Compensation 

28.  As  it  stated  in  the  Report  and 
Order,  the  Commission  concludes  that 
of  the  two  approaches  initially  proposed 
in  the  Notice,  the  carrier-pays  approach 
and  the  set-use  fee,  the  carrier-pays 
approach  "places  the  payment 
obligation  on  the  primary  economic 
beneficiary  in  the  least  burdensome. 


most  cost  effective  maimer."  In  the  case 
of  compensable  access  code  or 
subscriber  800  calls  where  the  call 
utilizes  a  particular  carrier  no  matter  the 
telephone  that  originates  the  call,  the 
primary  economic  beneficiary  is  the 
carrier  that  carries  the  call.  In  addition, 
with  specific  regard  to  subscriber  800 
calls,  the  Commission  concludes  that  it 
is  the  called  party  that  receives  greater 
economic  benefit  from  the  payphone 
call  than  the  calling  party.  The 
Commission  concludes  that  the 
interexchange  carrier  ("IXC")  can  best 
pass  on,  in  the  most  cost  effective 
mtinner,  any  charges  for  compensable 
calls  to  the  appropriate  customer. 
Therefore,  it  rejects  the  callei^pays. 
coin-deposit  approach  to  compensation, 
as  proposed  by  commenters,  because  it 
would  unduly  burden  transient 
payphone  callers.  The  Commission  also 
notes  that  TOCSIA  prohibits  it  from 
prescribing  that  approach  for  interstate 
access  code  calls.  Contrary  to  the 
argimaents  raised  by  petitioners,  it 
concludes  that  its  rejection  of  a  caller- 
pays,  coin-deposit  approach  must  stand. 
The  Commission  has  long  held  that 
callers  should  not  be  required  to  deposit 
coins  when  making  a  call  that  is 
otherwise  billed  to  an  account.  It  notes 
that  coinless  calling,  including  use  of 
coinless  payphones,  has  proliferated  in 
recent  years.  It  concludes  that  when 
transient  callers  have  an  expectation 
that  they  may  avoid  carrying  coins  to 
make  payphone  calls,  because  they  will 
be  making  only  calls  billed  to  a  calling 
card  or  to  a  subscriber  800  end-user,  it 
would  be  burdensome  and  increase 
transaction  costs  to  impose  a 
compensation  approach  that  would 
require  callers  to  acquire  coins  to  make 
such  calls.  The  Commission  concludes 
further  that  the  ability  to  make  coinless 
calls  from  payphones  is  a  convenience 
that  transient  callere  value. 

29.  While  the  prohibition  in  TOCSIA 
against  advance  payment  by  callers,  as   ' 
dted  in  the  Report  and  Order,  does  not 
apply  to  subscriber  800  calls  and, 
therefore,  is  not  dispositive,  the 
Commission  concludes  that  the  statute's 
direction  that  it  avoid  prescribing  such 
a  payment  mechanism  for  a  particular 
class  of  payphone  calls  [i.e.  interstate 
access  code  calls)  is  consistent  with  the 
Commission's  long-standing  policy  of 
not  burdening  callers  with  the  deposit 
of  coins  when  making  a  call  that  is 
otherwise  billed  to  an  accoimt.  In 
addition,  if  the  Commission  were  to 
prescribe  a  coin-deposit  compensation 
approach,  TOCSIA  would  require  the 
PSP  to  charge  the  end-user  no  more  for 
making  an  access  code  call  than  it 
woiild  charge  for  a  call  to  the 


Federal  Register  /  Vol.  61.  No.  240  /  Thursday,  December  12.  1996/  Rules  and  Regulations   65355 


presubscribed  OSP.  Thus,  use  of  a  coin- 
deposit  compensation  approach  would 
require  the  PSP  to  impose  a  charge  for 
access  to  the  presubscribed  OSP.  More 
recently,  in  the  1996  amendments  to  the 
Act,  Congress  prohibited  carriers  from 
assessing  the  calling  party  a  charge  for 
completing  any  800  niunber  call.  While 
this  provision  of  the  Act  does  not 
expressly  apply  to  PSPs,  the 
Commission  concludes  that  section 
228(c)(7)  provides  persuasive  evidence 
that  Congress  intended  to  ensure  access 
to  800  niunber  subscribers  without  the 
calling  party  incurring  a  charge.  In 
addition  to  the  foregoing  reasons,  the 
Commission  concludes  that  it  would  be 
imduly  burdensome  and  costly  to 
mandate  a  caller-pays,  coin-deposit 
approach  for  a  particular  type  of  . 
subscriber  800  calls,  such  as  calls  to  a 
paging  service,  while  relying  upon  a 
carrier-pays  approach  for  other 
compensable  calls. 

30.  With  regard  to  arguments  by 
AT&T  and  Sprint  that  the  Commission 
adopt  a  set-use  fee  that  could  be  billed 
by  carriers  as  agents  for  PSPs,  the 
Commission  concludes  that  its  rejection 
of  the  set-use  fee  compensation 
approach  precludes  a  carrier  from 
billing  a  particular  government-mandate 
be  for  use  of  payphones  on  behalf  of 
PSPs.  The  Commission  noted  in  the 
Report  and  Order,  however,  that,  under 
the  carrier-pays  approach,  carriers  have 
"the  most  flexibility  to  recover  their 
own  costs,  whether  through  increased 
rates  to  all  or  particular  customers, 
through  direct  charges  to  access  code 
call  or  subscriber  800  customers,  or 
through  contractual  agreements  with 
individual  customers."  The  Commission 
concludes  that  the  compensation 
approach  adopted  in  the  Report  and 
Order  gives  carriers  the  ability,  if  they 
desire,  to  bill  their  ciistomers  for 
whatever  amount  they  choose  for  use  of 
the  payphone.  Carriers  may  find  that 
billing  such  a  payphone  charge  would 
give  visibility  to  the  public  of  the  cost 
of  using  the  payphone. 

31.  In  the  Report  and  Order,  the 
Commission  stated  that  "[a]lthough 
some  commenters  would  have  the 
Commission  limit  the  ways  in  which 
carriers  could  recover  the  cost  of  per- 
call  compensation,  it  concluded  that  the 
marketplace  will  determine,  ovei*  time, 
the  appropriate  options  for  recovering 
these  costs."  It  concluded  that  this 
approach  is  necessary  to  give  carriers 
the  most  flexibility  in  recovering  their 
costs.  For  this  reason,  the  Commission 
declines  to  adopt  PageNet's  proposal 
that  the  Commission  limit  EXCs  to 
spreading  the  costs  of  compensation 
over  all  800  subscribers  and  800  access 
code  users.  Although  petitioners  from 


the  paging  industry  argue  that  the 
carrier-pays  approach  will  impose 
substantial  costs  and  burdens  on  that 
industry,  the  Commission  notes  that 
these  petitions  do  not  contain  specific 
data  showing  the  voliune  of  calk  the  ~ 
paging  companies  receive  from 
pajrphones.  Therefore,  it  concludes  that 
these  claims  are  unsubstantiated  and  the 
possible  costs  and  burdens  unknown.  It 
also  rejects  proposals  that  it  increase  the 
SLC  as  a  means  of  spreading  the  cost  of 
compensation  over  all  callers.  It 
concluded  in  the  Report  and  Order  that 
"raising  the  SLC  for  this  purpose  would 
be  contrary  to  the  goals  of  the  Act,    . 
because  these  payments  would  not  be 
borne  by  either  the  primary  economic 
'beneficiary  of  the  payphone  calls  or  the 
cost  causer."  While  the  pubbc  is  indeed 
a  beneficiary  of  payphone  calls 
generally,  the  primary  economic 
beneficiary  of  a  particular  compensable 
payphone  call  is  the  carrier  that  carries 
the  call. 

32.  In  the  Report  and  Order,  the 
Commission  concluded  that  the 
underlying  facilities-based  carrier 
should  be  required  to  pay  compensation 
to  the  PSP  "in  Ueu  of  a  non-fadUties- 
hased  carrier  that  resells  services(.]" 
Some  IXCs  argue  in  response  that  the 
Commission  should,  concurrent  with  its 
conclusion  that  the  primary  economic 
beneficiary  of  a  pall  should  pay  the 
requisite  compensation  to  the  PSP, 
require  resellers  to  pay  compensation 
for  the  calls  they  receive  &t)m 
payphones  and  to  assiune  responsibility 
for  die  tracking  of  such  calls.  The 
Commission  concludes  that  it  would  be 
significantly  biu-densome  for  some 
parties,  namely  debit  card  providers,  to 
track  and  pay  compensation  to  PSPs  on 
a  per-call  basis.  It  concludes,  however, 
that  it  should  clarify  its  conclusion  in 
the  Report  and  Order  concerning  which 
carriers  are  required  to  pay 
compensation  and  provide  for  per-call 
tracking.  It  clarifies  that  a  carrier  is 
required  to  pay  compensation  and 
provide  per-odl  trac^ang  for  the  calls 
originated  by  payphones  if  the  carrier 
maintains  its  own  switching  capability, 
regardless  if  the  switching  equipment  is 
owned  or  leased  by  the  carrier.  If  a 
carrier  with  a  switching  capabihty  has 
technical  difficulty  in  tracking  calls 
bom  origination  to  termination,  it  may 
fiilfill  its  tracking  and  payment 
obUgations  by  contracting  out  this  duty 
to  another  entity,  consistent  with  the 
market-based  principles  that  it 
established  in  the  Report  and  Order.  If 
a  carrier  does  not  maintain  its  own 
swritching  capability,  then,  as  set  forth 
in  the  Report  and  C)rder,  the  imderlying 
carrier  remains  obligated  to  pay 


compensation  to  the  PSP  in  Ueu  of  its 
customer  that  does  not  maintain  a 
switching  capability. 

iii.  Ability  of  Carriers  To  Track  Calls 
From  Payphones 

33.  In  the  Report  and  Order,  the 
Commission  recognized  that  "tracking 
capabilities  vayy  from  carrier  to  carrier" 
and  concluded,  as  a  result,  that  "LECs, 
PSPs,  and  the  carriers  receiving 
payphone  calls  should  be  able  to  take 
advantage  of  each  others  technological 
capabilities  through  the  contracting 
process."  It  also  concluded  that  "no 
standardized  technology  for  tracking 
calls  is  necessary,  and  that  IXCs  may 
use  the  technology  of  their  choice  to 
meet  their  tracking  obligations."  During 
the  period  before  per-call  tracking 
becomes  mandatory,  the  Commission 
concludes  in  the  Order  on 
Reconsideration  that  carriers  miist  take 
all  appropriate  steps,  including  using    . 
the  contracting  process,  to  provide  for 
the  per-call  tracking  of  all  calls  they 
receive  from  payphones.  Therefore,  it 
declines  to  modify  the  per-call  tradung 
requirements  set  forth  in  the  Report  and 
Order  and  concludes  that  carriers 
should  meet  their  per-call  tracking 
obligations,  if  they  are  not  otherwise 
teclmically  able,  through  contracts  with 
other  entities. 

iv.  Administration  of  Per-Call 
Compensation 

34.  Some  IXCs  argue  that  the  differing 
per-call  compensation  amounts  make 
the  per-call  compensation  rules  adopted 
in  the  Report  and  Order 
unadministerable  for  the  carrier-payors. 
The  Commission  disagrees.  While  diere 
are  expenses  associated  with 
administering  the  compensation  rules,^ 
the  Commission  concludes  that  these 
expenses  are  imavoidable  and  must  be 
borne  by  the  entity  that  receives  the  ' 
primary  economic  benefit  of  the 
payphone  calls  and  is  best  able  to 
administer  a  compensation  system 
between  it  and  those  that  receive  the 
compensation.  While  varying  per-call 
compensation  amoimts  will  eventually 
result  from  the  Conunission's  decision 
to  let  the  maricet  set  the  appropriate  per- 
call  compensation  amount  for 
compensable  calls,  it  notes  that  for  the 
first  two  years  of  the  compensation 
mechanism  established  by  its  rules,  the 
canier-payors  will  not  be  required  to 
pay  per-call  compensation  in  varying 
amounts.  Carrier-payors  should  use  this 
two-year  period  to  make  the  requisite 
adjiistments  to  their  internal  payphone 
compensation  paying  systems  to  prepare 
for  variable  per-call  compensation 
amounts.  Therefore,  the  Commission 
declines  to  modify  its  per-call 
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compensation  rules  as  requested.  It 
concludes  further  that  compensation 
cairier-payors  have  an  ability,  howevw, 
to  insulate  themselves  against  potential 
costs  that  may  be  associated  with 
differing  compensation  amounts  by 
negotiating  their  own  compensation 
arrangements,  including  com{>ensation 
amounts,  with  PSPs. 

35.  In  the  Report  and  Order,  the 
Commission  concluded,  in  response  to 
an  argument  that  we  require 
compensation  to  be  paid  on  a  monthly 
basis,  that  it  should  "leave  the  details 
associated  with  the  administration  of 
this  compensation  mechanism  to  the 
parties  to  determine  for  themselves 
through  mutiial  agreement."  Therefore, 
it  declines  to  mandate  a  particular 
period  for  paying  compensation, 
including  penalties  for  late  payments, 
and  concludes  that  if  a  party  believes 
that  compensation  should  be  paid  more 
or  less  frequently  than  is  currently  the 
industry  norm,  that  party  should 
negotiate  that  particular  issue  with  the 
other  parties  as  a  part  of  its  total 
compensation  contract. 

36.  With  regard  to  MQ's  argument 
that  the  C^Hnmission  reconsider  its 
conclusion  that  PSPs  may  submit  bills 
for  compensation  for  one  year  after  the 
end  of  the  compensation  period  in 
questions,  the  Commission  concludes, 
as  it  did  in  the  Report  and  Order,  that 
the  carrier  should  remain  liable  for 
these  claims  for  that  period,  although 
the  parties  (i.e..'the  carrier-payor  and 
the  PSP)  can  reduce  this  period  of  time 
through  a  contractiial  provision.  MQ 
also  argues  that  the  Commission  should 
reconsider  its  conclusion  that  the  time 
for  a  PSP  to  file  a  complaint  with  the 
Commission  will  not  begin  to  accrue 
imtil  the  carrier-payor  issues  a  final 
denial  of  the  claim.  The  Commission 
concludes  that  while  the  statute  of 
limitations  for  bringing  a  complaint 
before  the  Commission  is  set  by  the  Act. 
it  is  within  its  discretion  to  define  the 
point  at  which  the  compensation  claim 
becomes  ripe  for  a  complaint.  Therefore, 
as  it  concluded  in  the  Report  and  Order, 
it  finds  that  "the  time  period  for  the 
statute  of  limitations  does  not  begin  to 
run  until  after  the  carrier-payor 
considers  a  compensation  claim  and 
issues  a  final  denial  of  that  claim.  To 
conclude  otherwise,  as  suggested  by 
MCI,  would  permit  a  carrier-payor  to 
delay  a  denial  of  the  claim  to  preclude 

a  PSP's  complaint  remedy  before  the 
Commission." 

V.  Interim  Compensation  Mechanism 

37.  A  number  of  DCCs  argue  that  the 
interim  compensation  rules  are 
discriminatory  because  they  exclude 
LECs  and  small  DCCs  at  the  expense  of 


the  large  DCCs.  The  Commission  notes 
that  once  per-call  compensation 
becomes  effective,  all  carriers,  including 
small  IXCs  and  LECs,  will  be  required 
to  pay  compensation  for  all  calls 
deemed  compensable  by  the  Report  and 
Order.  The  interim  flat-rate 
compensation  mechanism,  however, 
was  adopted  for  a  specific,  limited 
transitional  period,  and  thus  applies  to 
those  carriers  that  carry  the  large 
majority  of  compensable  calls.  To 
extend  interim  compensation 
obligations  to  all  carriers  would 
significantly  increase  the  administrative 
costs  of  the  compensation  mechanism. 
As  it  did  in  the  access  code  : , 

compensation  proceeding,  the 
Commission  excludes  small  carriers 
with  annual  toll  revenues  under  SlOO 
million,  because  "DCCs  earning  less  than 
$100  million  in  toll  revenues  per  year 
collectively  account  for  less  than  five 
percent  of  IcHig-distance  carrier  toll 
revenues."  It  ^so  excludes  LECs  bom 
the  interim  fiat-rate  compensation 
obligation  for  similar  reasons  of 
administrative  practicability  and 
because  LECs,  on  an  individual  basis, 
currently  do  not  carry  a  significant 
volume  of  compensable  calls.  Thus, 
because  the  interim  flat-rate 
compensation  mechanism  was  adopted 
for  a  finite,  transitional  period,  the 
Commission  declines  to  modify  its  rule 
to  include  additional  carriers,  as 
suggested  by  the  IXCs.  If  a  party,  in  the 
course  of  the  year  during  which  the 
interim  flat-rate  compensation  applies, 
has  evidence  that  the  LECs'  carrying  of 
compensable  calls  has  increased 
significantly  above  current  levels,  it  may 
petition  the  Commission  to  adjust  the 
interim  flat-rate  to  include  some  LECs  as 
carrier-payors  to  account  for  the 
increase.  The  Commission  delegates 
authority  to  the  Chief,  Common  Carrier 
Bureau,  to  make  any  necessary 
adjustments  to  the  list  of  compensation- 
payors  for  the  interim  flat-rate 
compensation  period. 

38.  With  regard  to  AT&T's  argtmient 
that  interim  compensation  should  not 
apply  to  low-usage  and  semi-public 
payphones.  the  Commission  notes  that 
it  concluded  in  the  Report  and  Order 
that  PSPs  will  be  allowed  to  receive  per- 
call  compensation  for  calls  originated  by 
semi-public  pajrphones.  For  the  reasons 
indicated  in  the  Report  and  Order,  the 
Conamission  concludes  that  PSPs  are 
able  to  coUect  flat-rate  interim 
compensation  for  semi-public 
pa)rphones.  In  addition,  because  section 
276  of  the  Act  neither  defines  nor 
directs  the  Conmiisaon  to  treat  so- 
called  "low-usage"  payphones 
differently  than  other  payphones.  it 

r  -     , 


concludes  that  flat-rate  interim 
compensation  applies  to  all  payphones. 
regardless  if  they  are  considered  to  be 
"low-usage"  payphones.  The 
Commission  notes  that  the  call  volume 
data  ui>on  which  it  calculated  the  flat- 
rate  interim  compensation  in  the  Report 
and  Order  is  based  on  average  call 
volumes  bom  a  variety  of  payphones 
maintained  by  independent  providers 
and  the  BOCs.  Its  estimate  of  131 
compensable  calls  originated  by  each 
pajrphone  each  month  is  an  average  for 
each  payphone;  some  payphones  will 
originate  more  than  131  calls,  while 
otheis  will  originate  less.  In  sum.  the 
Commission  concludes  that  the  level  of 
interim  compensation  already  takes  into 
account  the  varying  call  volumes  from 
payphones. 

39.  The  Commission  denies  the 
motion  filed  by  Cable  &  Wireless  that 
requests  permission  to  pay  its  share  of 
the  flat-rate  interim  compensation 
amoimt  into  an  interest-bearing  escrow 
account  until  March  31. 1997.  Although 
Cable  k  Wireless  argues  that  it  currenUy 
does  not  have  a  system  in  place  for 
paying  such  compensation  to  PSPs,  the 
Commission  notes  that  this  is  true  for.a 
significant  nuuiber  of  carriers  obligated 
to  pay  the  flat-rate  interim 
compensation.  Carriers  that  receive  calls 
from  payphones,  however,  have  been  on 
notice  since  February  8, 1996,  the  date 
the  1996  Act  was  enacted,  that  they 
would  be  obligated  to  pay  for  such  calls 
in  the  near  fut\ire.  In  addition,  many 
carriers,  including  Cable  &  Wireless  for 
a  time,  have  been  required  to  pay  flat- 
rate  compensation  for  access  code  calls. 
Because  the  rules  adopted  in  the  instant 
proceeding  did  not  become  effiactive 
until  thirty  days  after  publication  in  the 
Federal  Register,  at  which  time  the 
compensation  period  commences, 
carriers  had  an  adequate  time  to  devise 
a  means  of  paying  compensation.  The 
carriers  will  have  additional  time 
beyond  this  thirty-day  period  in  light  of 
the  fact  that  the  actual  compensation 
payments  will  not  be  due  until  after  the 
compensation  period  has  ended. 
Therefore,  because  it  has  not  pleaded 
circumstances  of  a  unique  nature,  the 
Commission  denies  Cable  &  Wireless's 
motion. 

40.  The  Commission  denies  a  request 
that  it  require  those  DCCs  that  are 
currently  able  to  pay  per-call 
compensation  to  begin  to  do  so 
immediately.  The  Conunission  has 
provided  IXCs  with  a  one-year  period  to 
implement  a  per-call  tracking  and 
compensation  mechanism.  In  the 
interim,  the  Commission  dated  a  flat- 
rate  compensation  amoimt  for  PSPs.  To 
ensure  a  relatively  easy  administration 
for  all  parties  and  to  allow  them  to 
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prepare  for  the  per-call  mechanism,  it 
declines  to  modify  its  rules  to  require 
some  DCCs  to  pay  per-call  compensation 
for  all  or  some  calls  under  the  interim 
compensation  mechanism.  It  concludes 
that  the  requested  modification  would 
impose  greater  transaction  costs  for  all 
parties  ^t  outweigh  its  benefits, 
particularly  because  the  flat-rate 
compensation  mechanism  is  a  interim 
mechanism  that  is  scheduled  to 
terminate  in  one  year.  Individual 
carrier-payors  and  the  PSPs  have  the 
option,  however,  of  mutually  agreeing  to 
pay  per-call  compensation  for  all  ot  a 
portion  of  a  particular  carrier's  share  of 
the  interim  flat  rate.  Such  a  carrier- 
payor  would  have  to  petition  the 
Ck>inmis8ion  for  waiver  and  receive  an 
approval  before  implementing  such  an 
arrangement.  The  Commission  delegates 
the  requisite  authority  to  the  Chief, 
rnminnn  Carrier  Bureau,  to  determine 
whether  any  such  waivers  firom  its 
interim  flat-rate  compensation 
mechanism  in  the  instant  proceeding 
should  be  granted. 

41.  The  RBCX^s,  BellSouth,  and 
Ameritech  request  that  the  Commission 
clarify  that  the  LECs  be  allowed  to 
eliminate  subsidies  and  reclassify  their 
assets,  and,  as  a  result,  be  eligible  to 
receive  payphone  compensation,  by 
April  15. 1997,  as  opposed  to  on  that 
date.  The  Commission  clarifies  that  the 
LECs  may  complete  all  of  the  steps 
necessary  to  receive  compensation  by 
April  15, 1997.  In  this  regard,  it 
recognizes  that  LECs  may  be  in  difCarent 
positions  with  regard'  to  the  actions 
required  to  comply  with  die 
requirements  established  in  die  Report 
and  Order.  It  also  recognizes  diat  there 
are  benefits  to  moving  quickly  to  the 
more  competitive  payphone  maricet 
structure  that  it  seeks  to  establish.  The 
Commission  states  that  it  must  be 
cautious,  however,  to  ensure  that  LECs 
comply  with  the  requirements  set  forth 
in  the  Report  and  Older.  Accordingly, 
the  Commission  concludes  that  LBCs 
will  be  eUgible  for  compensation  like 
other  PSPs  when  they  have  completed 
the  requirements  for  implementhig  its 
payphone  regulatory  scheme  to 
implement  section  276.  LECs  may  file 
and  obtain  approval  of  these 
requirements  earlier  than  the  dates 
included  in  the  Report  and  Order,  as 
revised  in  the  Order  on  Reconsideration, 
but  no  later  than  tiiose  required  dates. 
To  receive  compensation,  a  LEC  must  be 
able  to  certify  the  following:  (1)  It  has 
an  effective  cost  accounting  manual 
("CAM")  filing;  (2)  it  has  an  effective 
interstate  carrier  common  line  ("CCL") 
tariff  reflecting  a  reduction  for 
deregulated  payphone  costs  end 


reflecting  additional  multiline 
.subscriber  line  charge  ("SLC")  revenue; 
(3)  it  has  effective  intrastate  tariffs 
reflecting  the  removal  of  charges  that 
recover  the  costs  of  payphones  and  any 
Intrastate  si^Midias;  (4)  it  has 
deregulated  and  reclassified  or  . 
transferred  the  value  of  payphcme 
customer  premises  equipment  ("CPE") 
and  related  costs  as  required  in  the 
RepxHl  and  Order,  (5)  it  has  In  effect 
intrastate  tariffs  for  basic  payphone 
services  (for  "dumb"  and  "smart" 
payphones);  and  (6)  it  has  in  effiact 
Intrastate  and  interstate  tariffs  for 
unbundled  functionalities  associated 
with  those  lines.  The  Commission 
clarifies  that  the  requirements  of  the 
Report  and  Order  appfy  to  iiunate 
payphones  that  were  deregulated  in  an 
earlier  order.  As  the  requirements  of  the 
Report  and  Order  become  due,  LECs 
must  comply  with  those  requirements 
for  all  payphones,  including  inmate 
payphones. 

42.  In  addition  to  the  requirements  for 
all  other  L£Cs,  BOCs  must  also  have 
^proved  CEI  plans  for  basic  payphone 
services  and  unbundled  functionahties 
prior  to  receiving  compensation. 
Similarly,  prior  to  the  approval  of  its 
comparably  efficient  interconnection 
("CET')  plan,  a  BOC  may  not  negotiate 
with  location  providers  on  the  location 
provider's  selecting  and  contracting 
with  the  carriers  that  carry  InterLATA 
calls  from  their  payphones.  The 
Commission  delegates  authority  to  the 
Chief,  Common  Carrier  Bureau,  to  make 
any  necessary  determination  as  to 
whether  a  LBC  has  complied  with  all 
requirements  as  set  forth  above. 

vi.  Barriers  to  Entry  and  Exit 

43.  As  it  stated  in  the  Report  and 
Order,  the  Commission's  ultimate  goal 
in  this  proceeding  Is  to  ensure  the  wide 
deployment  of  payphones  through  the 
development  of  a  competitive  payphone 
Industry.  To  achieve  this  goal,  it  found 
that  it  would  be  necessary  to  eliminate 
certain  vestiges  of  a  long-standing 
regulatory  approach  to  payphones.  To 
this  end,  the  Report  and  Older  directed 
the  removal  of  subsidies  to  payphones, 
provided  for  nondiscriminatory  access 
to  bottleneck  facilities,  ensured 
compensation  for  all  calls  from 
payphones,  and  allowed  all  competitors 
an  eqiial  opportunity  to  compete  for 
essential  aspects  of  the  payphone 
business.  In  partiadar,  the  Commission 
directed  each  state  to  examine  its 
regulations  appUcable  to  payphones  and 
PSPs,  removing  or  biodifying  those  that 
erect  barriers  to  entry  or  exit  and 
thereby  afiiect  the  ablUty  of  companies 
to  compete  in  the  payphone  industry  on 
an  equal  footing.  "The  Commission 


concludes  on  reconsidnation  that  these 
actions  are  essential  to  implementing 
the  congressional  directive  to  establ^ 
a  "pro-competitive  deregulatory 
national  framework  designed  to 
accelerate  rapid  private  sector 
deployment  of  advanced     '* 
telecommunications  and  Information 
technologies  and  services  to  all 
Americans  by  opening  all 
telecommunications  markets  to 
competition."  It  also  concludes  that 
they  are  necessary  in  order  to 
implement  the  stated  goals  of  secti(m 
276  "of  promot[ingl  competition  among 
payphone  service  providers  and 
promot[ing]  the  widespread  deployment 
of  payphone  services  to  the  benefit  of 
the  general  pubUc  *  *  *"  In  short, 
burdensome  state  entry  and  exit 
requirements  would  be  inconsistent 
with  the  rules  the  Commission  has 
adopted  to  implement  the  congressional 
mandate  embedded  generally  in  section 
276  of  the  Act,  and,  more  specifically, 
in  the  requirements  of  section 
276(b)(1)(A)  to  ensure  feir  compensation 
for  each  and  every  call  using  a 
payphone.  For  these  reasons,  the 
Commission  expresses  satisfaction  that 
its  directive  to  the  states  to  eliminate 
such  bxirdens  is  within  the  preemption 
authority  granted  to  it  by  Congress  in 
section  276(c).  Accordingly,  it  denies 
requests  by  the  states  that  it  reconsider 
its  conclusions  in  that  regard. 

44.  While  it  recognizes  the  .concerns 
expressed  by  the  states,  the  Commission 
finds  that  none  of  the  actions  it  took  to 
ensure  a  competitive  payphone  industry 
is  inconsistent  with,  or  Infringes  upon, 
the  states'  traditional  police  powers. 
Rather,  the  Report  and  Order  takes  the 
initial  steps  necessary  to  move 
payphone  services  from  a  ragiUated 
industry  to  an  unregiilated  one.  As  widi 
any  business,  however  ..states  retain 
authority  to  impose  certain 
requirements  without  competitive  effect 
that  are  designed  to  protect  the  health, 
safety  and  welfare  of  its  citizens.  Fat 
example,  reasonable  zoning 
requirements  restricting  the  placement 
of  payphones  for  public  safety  purpose* 
are  a  legitimate  exercise  of  a  state's 
poUce  power,  just  as  a  state  may 
designate  areas  within  its  jurisdiction 
where  restaurants  and  other  competitive 
bunnesses  may  or  may  not  be  looted. 
Similarly,  a  state  may  require  a  PSP  to 
register  as  a  prerequisite  to  doing 
business  within  that  state,  just  as  many 
require  such  registration  of  other 
nonregulated  businesses.  Indeed,  the 
Commission  stated  in  the  Report  and 
Order  that  states  need  remove  or  modify 
only  "those  regulations  that  affect 
payphone  competition[.]"  The 
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Commission  notes,  as  one  example,  that 
"the  states  remain  free  at  all  times  to 
impose  regulations,  on  a  competitively 
neutral  basis,  to  provide  consiuners 
with  infonnation  and  price  disclosiue." 
It  emphasizes  that  any  state  regulations 
must  treat  all  competitors  ia  a 
nondiscriminatory  and  equal  manner, 
and  not  involve  the  state  in  evaluating 
the  subjective  quahfications  of 
competitors  to  provide  payphone 
services.  Thus,  a  state  can  identify,  for 
public  safety  reasons,  areas  where  no 
competitor  can  place  a  payphone;  but  it 
cannot  draw  distinctions  that  allow 
some  class  of  competitors  to  enter  the 
payphone  market  and  not  others.  In  this 
way,  the  market  wlU  determine  who  is 
best  equipped  to  provide  these  services, 
while  at  ihe  same  time  encouraging  the 
development  of  advanced  technology 
and  the  wide  deployment  of  payphones. 

45.  California  also  expresses  the 
concern  that  the  Commission's  direction 
that  states  eliminate  barriers  to  entry 
would  prevent  a  state  from  requiring  the 
placement  of  payphones  in  unprofitable 
locations,  including  densely  populated 
urban  areas,  where  persons  would 
otherwise  have  no  recoiuse  to 
payphones.  California  argues  that  these 
restrictions  would  limit  the  states' 
abihty  to  provide  for  the  welfare  of  their 
residents.  The  Commission  disagrees, 
explaining  that  there  are  at  least  two 
means  by  Vtrhich  a  state  could  address 
the  problem  described  by  California. 
First,  a  location  where  a  payphone  does 
not  exist  because  it  is  improfitable,  but 
which  serves  the  pubhc  wel&re, 
satisfies  the  requirements  for  placement 
of  a  public  interest  payphone.  To  this 
extent,  a  state  may  rely  upon  the  pubUc 
interest  payphone  funding  mechanisms 
to  arrange  for  the  placement  of  a 
payphone  at  such  location.  Where  a 
location  does  not  satisfy  the  criteria  for 
placement  of  a  pubhc  interest 
payphone,  the  state  may  still  contract 
with  a  PSP  for  provision  of  payphone 
service,  in  its  role  as  a  location  provider, 
in  locations  over  which  it  has  such 
authority.  It  simply-may  not  rely  upon 
the  funding  mechanism  for  pubhc 
interest  payphones  to  support  such 
payphones.  Of  coiirse,  a  state  may  not, 
as  suggested  in  the  RBOCs  comments, 
require  that  a  PSP  place  a  payphone  at 
a  particular  location.  Such  a 
requirement  would  neither  be 
competitively  neutral,  nor  ensure  fair 
compensation  to  the  PSP  as  reqtiired  by 
the  1996  Act.  A  state  may,  however, 
enter  into  a  voluntary  agreement  with  a 
PSP  at  mutually  agreeable  terms  for  the 
provision  of  such  service. 


c* 


B.  Reclassification  of  Incumbent  LEC- 
Owned  Payphones 

46.  Incumbent  LEC  payphones.  ^"^   ' 
classified  as  part  of  the  network,  recover 
their  costs  from  CCL  charges  assessed 
on  those  carriers  that  connect  with  the 
incumbent  LEC.  In  order  to  comply  with 
section  276(b)(1)(B)  by  removing 
payphone  costs  from  the  CCL  charge 
and  all  intrastate  and  interstate 
payphone  subsidies  from  basic 
exchange  and  exchange  access  revenues, 
the  Report  and  Order  established 
requirements  for:  (1)  The  termination  of 
access  charge  compensation  and  all 
other  subsidies  for  incumbent  LEC 
payphones;  (2)  the  prospective 
classification  of  incumbent  LEC  and 
AT&T  payphones  as  CPE;  (3)  tariffing  of 
basic  payphone  services  and    >      -  -'<   ■ 
functionalities;  and  (4)  the       ^  '  ■  'A 
reclassification  and  transfer  of       ...i"-^ 
inounbent  LEC  payphone  equipment 
assets  from  regulated  to  nonregulated 
status. 

i.  Classification  of  LEC  Payphones  as 
CPE 

a.  CPE  Deregulation.  47.  In  the  Report 
and  Order,  the  Commission  concluded 
that  to  best  effectuate  the  1996  Act's 
mandate  that  access  charge  payphone 
service  elements  and  payphone 
subsidies  from  basic  exchange  and 
exchange  access  revenues  be   i 
discontinued,  inciunbent  LEC       ■*  ^ 
payphones  should  be  treated  as     .**v- 
deregulated  and  detariffied  CPE.  In 
addition,  the  Commission  concluded 
that  AT&T  payphones  must  be 
deregulated,  detarifiied,  and  treated  as 
CPE. 

b.  Unbundling  of  Payphone  Services. 
48.  Petitions  for  reconsideration 
requested  that  the  Commission 
reconsider  its  requirement  that  LECs  file 
federal  tariffs  for  payphone  services.  In 
the  Order  on  Reconsideration  the 
Commission  modifies  the  tariffing  -"  ^' "'~ 
requirement.  Section  276  requires  that 
the  Commission  take  all  actions 
necessary  to  "discontinue  *  *  *  all 
intrastate  and  interstate  payphone 
subsidies  frt>m  basic  exchange  and 
exchange  access  revenues."  To         '  ;_^. 
implement  this  requirement,  in  the ' 
Report  and  Order  the  Commission 
deregulated  payphone  equipment  and 
estabUshed  a  reqviirement  that  LECs 
provide  tariffed  payphone  services  to 
independent  payphone  providers  that 
they  provide  to  their  own  payphone 
operations.  Federal  tariffing  enables  the 
Conunission  to  directly  ensure  that 
payphone  services  comply  with  section 
276.  In  Computer  HI  and  ONA,  the 
Commission  included  both  state  and 
federal  tariffing  requirements.  The 


Commission's  requirement  in  the  Report 
and  Older  for  federal  tariffing,  was 
consistent  with  section  276,  Computer  . 
in  and  ONA.  The  Commission  did  not, 
in  the  Report  and  Order,  preclude  states 
from  requiring  the  tariffing  of  payphone 
services.  Consistent  with  this 
conclusion,  the  Commission  provided  . 
that  states  could  require  further 
unbimdling  of  payphone  services  than 
those  required  in  the  Report  and  Ordw. 
Although  the  Commission  disagrees 
%vith  petitioners  regarding  its  authority 
to  require  federal  tariffing  of  payphone 
services,  on  reconsideration  the 
Commission  modifies  the  federally 
tariffing  requirement  as  discussed 
below.  As  required  in  the  Report  and 
Order,  LECs  must  provide  tariffed, 
nondiscriminatory  basic  payphone 
services  that  enable  independent 
providers  to  offer  payphone  services 
using  either  instrument-implemented 
"smart  payphones"  or  "dumb" 
payphones  that  utiUze  central  office 
coin  services,  or  some  combination  of 
the  two,  in  a  manner  similar  to  the 
LECS.  LECs  must  file  those  tariffs  with 
the  states.  In  addition,  as  required  by 
the  Report  and  Order,  any  basic  network 
services  or  unbundled  features  used  by 
a  LECs  operations  to  provide  payphone 
services  must  be  similarly  available  to 
independent  payphone  providers  on  a 
nondi'scriminatory,  tariffed  basis.  The 
Commission  states  that  those  unbundled 
featiu^  or  functions  must  be  tariffied  in 
the  state  and  federal  jurisdiction,  and 
that  federal  tariffing  of  imbundled 
network  features  is  consistent  with 
Computer  lU  and  ONA.  The 
Commission  has  also  required,  for 
example,  federal  tariffing  of  originating 
line  screening  services. 

49.  In  the  Order  on  Reconsideration, 
the  Commission  requires  LECs  to  file 
tariffs  for  the  basic  payphone  services 
and  unbundled  functionalities  in  the 
intrastate  and  interstate  jurisdictions  as 
discussed  below.  LECs  must  file 
intrastate  tariffs  for  these  payphone 
services  and  any  unbundled  featiues 
they  provide  to  their  own  payphone 
services.  The  tariffs  for  these  LEC 
payphone  services  must  be:  (1)  Cost 
based;  (2)  consistent  with  the 
requirements  of  section  276  with  regard, 
for  example,  to  the  removal  of  subsidies 
from  exchange  and  exchange  access 
services;  and  (3)  nondiscriminatory. 
States  must  apply  these  requirements 
and  the  Computer  m  guidelines  for 
tariffing  such  intrastate  services.  States  . 
unable  to  review  these  tariffs  may 
require  the  LECs  operating  in  their  state 
to  file  these  tariffs  with  the  Commission. 
In  addition,  LECs  must  file  with  the 
Commission  tarifb  for  unbundled 
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features  consistent  with  the 
requirements  established  in  the  Report 
and  Order.  LECs  are  not  required  to  file 
tariffs  for  the  basic  payphone  line  for 
smart  and  dumb  payphones  with  the 
Commission.  The  Commission  will  rely 
on  the  states  to  ensure  that  the  basic 
payphone  line  is  tariffed  by  the  LECs  in 
accordance  with  the  requirements  of 
section  276.  As  required  in  the  Report 
and  Order,  and  affirmed  in  the  Order  on 
Reconsideration,  all  required  tariffs, 
both  intrastate  and  interstate,  must  be 
filed  no  later  than  January  15, 1997  and 
must  be  effective  no  later  than  April  15, 
1997.  Where  LECs  have  already  filed 
intrastate  tariffs  for  these  services,  states 
may,  after  considering  the  requirements 
of  the  Order  on  Reconsideration,  the 
Report  and  Order,  and  section  276, 
conclude:  (1)  That  existing  taiiBs  are 
consistent  with  the  requirements  of  the 
Report  and  Order  as  revised  in  the 
Order  on  Reconsideration;  and  (2)  that 
in  such  case  no  further  filings  are 
required.  The  Commission  delegates 
authority  to  the  Common  Carrier  Bureau 
to  determine  the  least  burdensome 
method  for  small  carriers  to  comply 
with  the  requirements  for  the  filing  of 
tariffs  with  the  Commission. 

50.  In  the  Report  and  Order  the 
Commission  provided  a  waiver  of  the 
notification  period  of  Computer  II  and 
Computer  III  network  information 
disclosiire  requirements  with  which 
BOCs  may  be  required  to  comply 
pursuant  to  the  requirements  of  the 
Report  and  Order.  In  the  Order  on 
Reconsideration,  consistent  with  the 
clarification  above  that  LECs  may 
comply  with  all  the  requirements  of  the 
Report  and  Order  by  April  15, 1997,  the 
Commission  also  clarifies  that  the 
waiver  of  the  network  information 
disclosure  requirements  to  allow  a 
minimum  three  month  period  for 
notification  of  payphone  service  ahd 
related  unbimdled  features  tariffs  is  also 
gfanted  if  BOCs  file  those  tariffs  earlier 
than  the  January  15. 1997  date.  The 
Commission  clarifies  further  that  the 
waiver  provided  in  the  Report  and 
Order  and  in  the  Order  on 
Reconsideration  is  only  effiactive  for 
payphone  tariffs  to  comply  with  these 
requirements  and  only  until  April  15, 
1997.  because  network  information 
disclosiu^s  must  be  made,  as  required 
by  the  Report  and  Order,  no  later  than 
January  15, 1997. 

51.  On  reconsideration,  the 
Comnussion  declines  to  require  further 
unbundling  of  payphone  services 
beyond  those  established  in  the  Report 
and  Order.  The  Commission  clarifies 
that  any  unbimdled  network  features 
provided  to  a  LEC  payphone  operation 
must  be  available  on  a 


nondiscriminatory  basis  to  independent 
payphone  providers  and  must  be 
tariffed  in  the  federal  and  state 
jurisdictions.  UiMler  Computer  m, 
independent  payphone  providers  may 
request  unbimdled  features  through  a 
120-day  process  and  BOCs  must 
indicate  why  they  decUne  to  provide  the 
requested  features.  In  the  Report  and 
Order,  the  Commission  did  not  create  a 
similar  requirement  for  LECs  other  than 
BOCs  to  provide  unbundled  network 
functionalities  requested  by 
independent  payphone  providers. 
However,  as  discussed  in  the  Order  on 
Reconsideration,  and  provided  in  the 
Report  and  Order,  states  may  require  all 
LECs  to  provide,  pursuant  to 
nondiscriminatory  tariffs,  unbundled 
network  functionalities  associated  with 
payphone  services. 

c.  Other  Payphone  Services.  52.  In  the 
Order  on  Reconsideration,  the 
Commission  clarifies  that  the 
requirement  for  LECs  to  provide 
installation  and  maintenance  services 
applies  only  to  the  pajrphone 
transmission  lines  and  unbundled  basic 
functionalities  not  the  payphone 
equipment,  which  pursuant  to  the 
Report  and  Order  is  umegulated 
equipment.  The  Commission  declines  to 
require  access  to  unregulated  services, 
such  as  installation  and  maintenance  of 
unregulated  CPE.  and  billing  and 
collection  (beyond  the  requirement 
established  in  the  Report  and  Order). 
Services  the  Commission  has 
deregulated  are  available  on  a 
competitive  basis  and  do  not  have  to  be 
provided  by  LECs  as  the  only  source  of 
services.  The  Commission  also  declines 
to  require  the  LECs  to  joint  market  for 
independent  payphone  providers.  The 
Commission  states  that  it  has  not 
required  joint  marketing- in  Computer 
m,  which  also  required 
nondiscriminatory  access  to  BOC      , 
services. 

d.  Registration  and  Demarcation  Point 
for  Payphones.  53.  As  requested  by  the 
RBOC  Coalition,  the  Conunission 
clarifies  ihat  its  minimum  point  of  «itry 
demarcation  point  standards  are  flexible  - 
enough  to  allow  for  placement  of 
payphones  at  the  nearer  and  most  cost- 
effective  drop  point  in  unique 
circumstances,  such  as  service  stations. 
The  Conunission  notes  that  this 
conclusion  is  consistent  mth  the 
Commission's  rules 'at  47  CFR  68.3, 
which  defines  the  demarcation  pdint 
and  allows  LECs  to  select  a  location  "as 
determined  by  the  telephone  company's 
reasonable  and  nondiscriminatory 
standard  operating  practices."  The 
Commission  requires  that  LECs  must 
treat  independoit  payphone  providers 


in  a  nondiscriminatory  manner  with 
regard  to  such  flexible  placement. 

54.  The  Conunission  delegates  to  the*- 
Chief,  Common  Carrier  Bureau,  the 
authority  to  establish  any  specific 
requirements  associated  with  the 
existing  payphone  equipment  the 
Commission  grandfathered  fiom 
registration  requirements  under  section 
68.2  in  the  RepcHt  and  Order. 

ii.  Reclassification  or  Transfer  of 
Payphone  Equipment  to  Nonregulated 
Status 

55.  The  Conunission  reaffirms  its 
conclusions  in  the  Report  and  Oder 
regarding  payphone  asset  valuation  and 
accounting  issues.  The  Report  and 
Order  addressed  the  issues  that  were 
raised  again  on  reconsideration  and 
stated  that,  in  the  situation  in  which  a 
BOC  or  a  LEC  chooses  to  maintain  the 
nonregulated  payphone  assets  on  the 
carrier's  regulated  books  of  account,  the 
Commission's  Part  64  cost  allocation 
rules  contain  the  necessary  safeguards 
required  by  section  276  of  the  1996  Act 
to  protect  regulated  ratepayers  from 
improper  cross-subsidies.  Pursuant  to 
these  long-standing  cost  allocation 
rules,  carriers  are'iiot  required  to  "write«- 
up"  payphone  assets  when  they  are 
reclassified  as  nonregulated  assets.  The 
Commission  concludfes  that  APCC 
raised  no  new  arguments  in  either  its 
petition  or  comments  that  contradict  the 
conclusions  in  the  Report  and  Order. 

56.  The  Commission  reaffirms  its 
conclusions  with  respect  to  asset 
valuation  when  a  BOC  or  a  LEC 
transfers  payphone  assets  to  an  affiliate. 
The  Commission  states  that  it  does  not 
believe,  however,  that  the  RBOC 
CoaUtion,  BellSouth,  SW  Bell,  and 
Ameritech  raise  an  issue  that  it  must 
clarify  on  reconsideration.  The 
Commission  states  that  those  petitioners 
agree  with  the  Commission  that,  if 
payphone  a^ts  are  transferred  from  the 
carrier  to  an  affiliate,  the  affiliate 
transactions  rules  must  apply,  and  that 
under  the  Commission's  rules,  the 
transferred  assets  must  be  valued  at  the 
higher  of  fair  market  value  or  net  book 
value.  The  petitioners  disagree, 
however,  with  the  Commission's 
determination  that  fair  market  value  of 
assets  transferred  includes  intangible 
assets  that  are  not  recorded  on  the 
carrier's  regulated  books.  Some  of  these 
petitioners  cited  the  Joint  Cost 
Reconsideration  Order  and  a  1988 
Ameritech  .Cost  Allocation  Manual 
Review  Order  as  authority  for  their 
contention.  The  Conunission  disagrees 
with  the  petitioners  for  the  reasons 
discussed  below. 

57.  In  the  Report  and  Order,  the 
Commission  stated  that,  if  a  carrier 
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transferred  its  payphone  assets  to  an 
affiliate,  the  transaction  would  be 
governed  by  the  Commission's  affiliate 
transactions  rules.  Accordingly,  the 
payphone  asset  transfer  would  be 
recorded  on  the  carrier's  books  at  the 
higher  of  fioir  market  value  or  net  book 
value.  The  Commission  further  stated 
that  fair  market  value  is  "the  price  at 
which  the  property  would  change  hands 
between  a  wilung  buyer  and  a  willing 
seller,  neither  being  under  my 
compulsion  to  buy  or  sell  and  both  ' 
having  reasonable  knowledge  of 
relevant  facts."  The  Commission  next 
concluded  that  the  goiQg  concern  value 
associated  with  the  payphone  business 
must  be  taken  into  consideration  in 
determining  fair  niiarket  value  and  that 
going  concern  value  includes  the  value 
of  intangible  assets  such  as  location 
contracts  that  add  value  to  the 
payphone  business.  The  Commission 
clarifies  this  latter  point. 

58.  The  Commission  reiterates  in  the 
Ordm  on  Reconsideration,  that  it 
continues  to  apply  the  definition  of  "{air 
market  value"  as  provided  for  in  the 
Report  and  Order.  The  issue  raised  by 
the  RBOC  Coalition.  BellSouth,  SW  Bell 
and  Ameritech  on  reconsideration 
focused  on  whether  the  definition 
should  be  applied  to  the  tangible  value 
of  the  assets,  as  contrasted  to  the  value 
of  all  property  rights  directly  associated 
with  die  payphone  assets.  Tlie 
Commission  clarifies  that  the  answer 
depends  on  the  nature  of  the  transfer 
itself. 

59.  The  Commission  envisioned  in 
the  Report  and  Order  that  if  payphone 
assets  were  transferred  by  a  carrier  to  an 
affiliate,  these  assets  would  be 
transferred  inclusive  of  intangible  assets 
such  as  location  contracts.  In  this 
instance,  appraisal  techniques  would  be 
applied  such  as  discounting  the  stream 
of  predicted  cash  flov^s  over4he  term  of 
the  location  contract,  capitalizing  net 
income  fit>m  payphone  operations, 
using  comparable  sales  data,  or  any 
other  reasonable  method  that  would 
yield  an  estimated  fair  market  value. 
This  computation  coiUd  be  done  for , 
each  payphone  on  an  individual  basis, 
for  accimiulations  of  payphone  assets, 
for  example  by  geographic  area,  or  for 
all  payphone  assets.  If  appraisal 
techniques  indicated  that  fair  market 
value  exceeded  net  book  value,  the 
transfer  of  the  payphone  assets  should 
be  recorded  at  the  fair  market  value.  The 
Commission  further  states  in  the  Report 
and  Order,  and  the  Order  on 
Reconsideration,  that  the  value  of  the 
carrier's  brand  name  should  not  be 
included  in  the  fair  market  value 
computation.  If  a  carrier  could 
reasonably  estimate  the  value  associated 


with  the  brand  name,  this  value  should 
be  deducted  from  the  overall  fail  market 
value  ccHnputation. 

60.  The  Commission  states  that  it  did 
not  envision  in  the  Report  and  Order 
that  a  carrier  would  transfer  only  the 
physical  assets  themselves,  but  it 
discusses  that  situation  in  the  Order  on 
Reconsideration.  On  the  date  of  transfer 
to  affiliates,  there  may  be  circiunstances 
in  which  the  location  contracts 
supporting  payphone  assets  may  have 
expired  or  otherwise  been  terminated. 
In  this  case,  the  affiliate  would  take 
those  payphone  assets  and  deploy  those 
assets  to  new  locations  subject  to  new 
contracts.  The  fair  market  value 
established  by  reasonable  appraisal 
techniques  would  not  include  the  value 
of  intangible  assets  such  as  location 
contracts;  only  the  physical  assets 
would  be  transferred.  Even  so,  the  same 
definition  of  fair  market  value  would  be 
applicable.  ^ 

61.  The  Commission  states  th^th* 
conclusions  in  the  keport  andprdet 
and  in  the  Order  on  Reconsideration  are 
consistent  with  its  affiliate  transactions 
rules  and  do  not  reflect  any  change  in 
those  rules.  The  Commission  states  that 
its  conclusions  also  do  not  conflict  with 
the  Joint  Cost  Reconsideration  Order  or 
the  Ameritech  CAM  Order.  In  the  Joint 
Cost  Reconsideration  Order,  the 
Commission  addressed  in  a  footnote  a 
commenter's  suggestion  that  a 
nonregulated  affiliate  should  be  charged 
for  the  value  of  previous  training  when 
an  employee  is  transferred  to  the 
affiliate.  In  that  instance,  the 
Commission  stated  that  the  value  of 
previous  employee  training  is  an 
intangible  benefit,  the  allocation  of 
which  is  beyond  the  scope  of  the 
proceeding.  In  the  Ameritech  CAM 
Order,  the  Conuaission  addressed  the 
employee  training  issue  again  and  stated 
that  allocation  of  costs  of  employee 
traiiung  would  not  be  required  unless  it 
became  apparent  that  the  regulated 
entity  was  providing  employee  training 
as  a  service  to  its  affiliate.  In  addition, 
in  the  Ameritech  CAM  Order,  the 
Commission  addressed  the  BOC  brand 
name  issue.  In  that  order,  the 
Commission  reafBrmed  its  position  that 
the  BOC  brand  name  was  an  intangible 
benefit  that  has  never  appeared  on 
Ameritech's  books  and  is  not  a  cost  for 
affiliate  transactions  purposes. 

62.  In  the  Order  on  Reconsideration 
the  Commission  states  that  it  agrees  that 
intangible  benefits  such  as  the  carrier's 
brand  name  should  not  be  considered  in 
the  determination  of  fair  market  value 
for  affiliate  transactions  rules  purposes. 
Such  benefits  accrue  to  all  assets  of  the 
carrier  and  are  not  directly  related  to  the 
asset  being  valued.  In  addition,  as  the 


Commission  stated  in  the  Report  and 
Order,  intangible  assets  such  as  the 
carrier's  brand  name  would  not 
generally  be  transferred  by  a  willing 
seller  under  the  definition  of  fair  market 
value.  The  Commission  thus  concludes 
in  the  Order  on  Reconsideration  that     '" 
such  intangible  assets  should  not  be 
included  in  the  determination  of  fair 
market  value.  The  Commission  states 
that  this  determination  is  consistent 
with  existing  Commission  rules  and  the 
Ameritech  CAM  Order. 

63.  The  Commission  disagrees  with 
those  petitioners  who  assert  that 
intan^ble  assets,  such  as  the  going 
concern  value  stemming  from  location 
contracts  and  other  like  assets,  should 
not  be  included  in  the  determination  of 
feir  market  value.  Going  concern  value 
is  the  additional  element  of  value  that 
attaches  to  property  by  reason  of  its 
existence  as  an  integral  part  of  a  going 
concern.  As  such,  this  intangible  asset  is 
directly  related  to  the  payphone  assets 
being  transferred  and  enhances  the 
value  of  the  assets.  The  fact  that  this 
intangible  asset  is  directly  related  to  the 
asset  distinguishes  this  intangible  asset 
from  the  carrier  brand  name  that  is  not 
directly  related.  In  addition,  the 
petitioners  have  asserted  that  the  cost  of 
this  intangible  asset  has  never  been 
recorded  on  the  carriers'  regulated 
books  and  thus  should  not  be 
considered  in  determining  fair  market 
value.  Most,  if  not  all,  of  the  going     ' 
concern  value  associated  with  the 
payphone  assets  is  generated  by  the 
existence  of  the  location  contracts. 
While  the  cost  of  these  location 
contracts  are  not  capitalized  to  the 
payphone  asset  accounts,  the 
commissions  paid  to  location  providers 
as  required  by  the  location  contracts  are 
recorded  as  period  expenses  on  the 
carrier's  books.  This  further 
distinguishes  these  intangible  assets 
from  the  carrier's  brand  name.  « 

64.  The  Commission  states  that  it  does 
not  see  any  conflict  with  the  Joint  Cost 
Reconsideration  Order  or  Ameritech 
CAM  Order  as  those  orders  addressed 
the  intangible  benefits  accruing  frvm 
previous  employee  training.  lAe  the 
carrier  brand  name,  that  type  of 
intangible  benefit  is  not  directly 
associated  with  any  particular  asset.  In 
addition,  it  is  doubtfiil  whether  such  an 
intangible  benefit  is  even  subject  to 
valuation  under  reasonable  appraisal 
techniques.  As  a  residt,  the  Conunission 
concludes  that  these  types  of  intangible 
benefits  are  distinguishable  from  the 
going  concern  value  generated  by  the 
location  contracts  of  the  payphone 
assets.  The  Commission  thus  concludes 
that  it  did  nothing  in  the  Report  and 
Order  that  conflicted  with  existing   - 
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Commission  rules,  nor  deviated  from 
either  the  Joint  Cost  Reconsideration 
Order  or  the  Ameritech  CAM  Order. 

iii.  Termination  of  Access  Charge 
Compensation  and  Other  Subsidies 

65.  The  Report  and  Order  requires 
LECs  to  remove  interstate  payphone 
costs  being  recovered  throu^  CCL 
charges  by  doing  the  follovdng:  (1) 
Transferring  payphone  set  costs  to 
nonregukted  accounts;  and  (2) 
transferring  the  recovery  of  payphone 
line  costs  from  CCL  charges  to 
subscriber  line  charges.  The  Order  on 
Reconsideration  addresses  petitions 
seeking  clarification  of  the  method  of 
revising  CCL  charges  under  price  cap 
rules,  and  provides  some  modifications. 

66.  The  Commission  denies  USTA's 
request  regarding  §  61.45(d)(l)(vi).  The 
Commission  indicates  that  it  stated 
clearly  in  the  Report  and  Order  that 
LtCs  are  required  to  transfer  payphone 
set  costs  frx>m  regulated  to  nonregulated 
accoimts  pursuant  to  §  64.901  and  other 
apphcable  rules.  Section  61.45(d)(l)(v) 
governs  exogenous  cost  changes 
resulting  from  "the  reallocation  of 
investment  bom  regulated  to 
nonregulated  activities  pursuant  to 

§  64.901."  The  Commission  concludes 
USTA  has  not  provided  any  reasonable 
basis  for  construing  §  61.45(d)(l)(v)  to 
be  inapplicable. 

67.  USTA  seeks  clarification  of  the 
procedure  for  LECs  to  use  in  removing 
bom  the  CCL  charges  the  deregulated 
payphone  costs  described  in  §  69.501(d) 
of  the  rules.  The  Report  and  Order 
requires  LECs  to  determine  the  percent 
ratio  of  payphone  cost  to  all  costs  in  the 
common  Une  category  in  1995,  the 
payphone  cost  allocator,  and  to  reduce 
the  Common  Line  Basket  price  cap 
index  ("Pa")  by  that  percentage.  USTA 
maintains  that  costs  associated  with 
payphone  lines  identified  by  §  69.501(d) 
should  be  subtracted  before  developing 
the  payphone  cost  allocator,  because 
payphone  lines  will  remain  under 
regulation.  AT&T  maintains  that  the 
intent  of  the  Report  and  Order  clearly 
states  that  payphone  line  costs  allocated 
pursuant  to  §  69.501(d)  should  remain 
as  part  of  the  LECs  regulated 
operations,  and  thus  supports  USTA's 
position. 

68.  USTA  also  seeks  acknowledgment 
that  the  exogenous  cost  adjustment  to 
the  PQ  should  be  reduced  by  the 
amount  of  PQ  adjustment  that  has 
already  occurred  as  a  result  of  prior 
deregulation  of  inmate  payphones. 
According  to  USTA,,this  credit  can  be 
obtained  by  multiplying  the  PCI  in 
effect  prior  to  the  inmate  payphone 
filing  by  the  payphone  cost  allocator. 
AT&T  maintains  that  USTA's  suggested 


approach  will  not  achieve  the  correct 
result,  which  can  be  achieved  by 
clarifying  that  the  PQ  and  payphone 
cost  allocator  described  in  paragraph 
185  of  the  Report  and  Order  refer  to  the 
PQ  and  allocator  that  existed  prior  to 
implementation  of  the  inmate  payphone 
order. 

69.  The  Commission  agrees  that  LECs 
should  subtract  the  payphone  costs 
described  in  §  69.501(d)  associated  with 
payphone  Unes,  prior  to  developing  the 
payphone  cost  allocator.  The 
Commission  therefore  clarifies  and 
revises  the  exogenous  cost  adjustment 
mechanism  it  adopted  in  paragraph  185 
of  the  Report  and  Order,  and  requires 
LECs  to  subtract  the  costs  of  lines 
associated  with  payphones  &t>m  the 
costs  described  in  §  69.501(d),  prior  to 
calculating  their  payphone  cost 
allocator.  The  Commission  further 
agrees  that  a  credit  should  be  applied  to 
the  PQ  adjustment  equal  to  any  prior 
PQ  adjustment  associated  with  inmate 
payphone  deregulation,  and  that  AT&T 
has  proposed  a  method  that  achieves  the 
correct  result.  The  Conmiission  states 
that  LECs  proposing  to  subtract 
pajrphone  line  costs  or  inmate  payphone 
costs  from  §  69.501(d)  for  the  purpose  of 
their  PQ  adjustment  should  provide 
complete  details,  including  references  to 
parts  32,  36,  and  69  of  the  rules  and 
associated  ARMIS  line  items,  to 
demonstrate  that  their  line  cost 
calculations  are  reasonable. 

70.  Sprint  seeks  clarification  by  the 
Commission  that  CCL  charges  must  be 
reduced  by  more  than  the  amount  of 
payphone  equipment  cost  transferred 
from  regixlated  to  nonregulated 
accounts.  Sprint  further  espouses  that 
payphone  cost  includes  non-equipment 
costs  such  as  the  cost  of  the  local 
network  used  for  payphone  service  and 
local  business  office  expense.  BellSouth 
maintains  that  local  network  and  local 
business  associated  with  the  payphone 
lines  should  not  be  reclassified  as 
nonregulated.  The  Commission  agrees 
with  Sprint  that  there  are  non- 
equipment,  local  and  network  costs 
attributable  to  payphone  set  cost  and 
concludes  that  the  exogenous  cost 
adjustment,  as  modified,  removes  an 
adequate  amount  of  such  interstate 
oveibead  costs  from  the  LECs  common 
line  charges.  The  Commission  also 
agrees  with  BellSouth  that  line  cost 
should  not  be  reclassified,  and 
concludes  that  this  is  clearly  stated  in 
the  Report  and  Order. 

71.  USTA  and  AT&T  seek  clarification 
of  the  treatment  of  additional  revenues 
that  will  accrue  to  LECs  as  a  result  of 
the  rule  change  that  results  in  a 
multiline  SLC  charge  on  payphone 
lines.  According  to  USTA,  die 


appUcation  of  a  SLC  to  payphone  lines 
will  be  a  price  cap  restructure  reflecting: 
(1)  The  additional  SLC  revenue  as  a 
result  of  applying  a  multiline  SLC  to 
pubUc  payphone  lines,  and  (2)  the 
additional  SLC  revenue  as  a  result  of     . 
applying  the  multiline  SLC  to  semi- 
private  payphones  instead  of  the 
residential  and  single  line  business  SLC 
that  currently  appUes.  The  RBOC 
Coalition  supports  USTA's 
methodology.  Similarly,  AT&T 
maintains  that  LECs  should  reduce  CCL 
charges  by  an  amount  equal  to  the 
additional  SLC  revenue.  AT&T  beUeves. 
however,  that  USTA's  reference  to 
restructuring  the  base  period  revenue  is 
imclear.  AT&T  advocates  no  change  to 
the  base  period  revenue  for  the  purpose 
of  comparing  revenues  imder  the 
existing  and  modified  rate  structures. 

72.  The  Commission  agrees  that 
appUcation  of  multiline  SLCs  to 
payphone  lines  is  a  restructure  pursuant 
to  §  61.46(c),  requiring  a  comparison  of 
existing  revenue  to  receipts  of  revenue 
under  the  modified  rate  structxire.  LECs 
can  achieve  this  result  by  recalculating 
and  revising  CCL  charges  pursuant  to 
the  CCL  formula  in  §  61.46(d),  using  the 
following  steps.  First,  recalculate  the 
end  user  common  Une  (minutes  of  use) 
factor  displayed  in  1996  annual  filing  to 
include  pubUc  payphone  costs  and  lines 
including  any  necessary  adjustments  to 
forecasts  to  reflect:  (1)  The  increase  in 
SLC  revenue  from  appUcation  of 
multiline  SLCs  to  pubUc  payphone 
lines;  and  (2)  the  increase  in  SLC 
revenue  from  applying  multiUne  SLCs 
to  the  semi-private  payphone  lines 
instead  of  the  residential  and  single  Une 
business  SLC.  Second,  use  the  same 
carrier  common  line  (minutes  of  use) 
factor  displayed  in  the  1996  annual 
fiUng,  but  recalculate  the  percent 
change  in  the  PQ  to  reflect  the 
exogenous  cost  change  associated  with 
payphone  cost  deregulated  as  a  result  of 
the.  Report  and  Order.  Third,  recalculate 
the  percent  change  in  the  PQ  to 
incorporate  any  change  in  Long  Term 
Support  (LTS)  paid  to  NECA's  common 
line  pool,  if  revised  LTS  data  are 
available  at  the  time  of  filing. 
Otherwise,  the  LTS  adjustment  can  be 
shown  as  a  true-up  to  prior  year  LTS 
and  reported  in  the  1997  annual  filing. 
Fourth,  recalculate  the  carrier  common 
line  (minutes  of  use),  the  CCL  revenue 
component  of  the  formula,  to  reflect .      . 
these  changes.  Finally,  recalculate  the 
maximum  allowable  CCL  charges. 

73.  The  procedure  above  will  residt  in 
the  removal  from  the  CCL  charge  of 
deregulated  set  cost.  Regiilated  line  cost 
wiU  also  be  removed  and  recovered 
through  SLC  charges  except  any  portion 
that  might  exceed  the  $6.00  cap  on  the 
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multiline  SLC  charge.  Those  SLC  deGdt 
costs  will  be  recovered  through  the  CCL 
charge,  in  the  same  manner  as  the 
deficit  costs  associated  with  non- 
payphone  lines. 

74.  WPTA  contends  that  the  Act 
requires  the  Conunission  to  discontinue 
the  application  of  SLCs  with  regard  to 
all  payphone  lines,  to  meet  the  Act's 
requirement  for  removal  of  subsidies 
from  payphone  services.  BellSouth 
disputes  WPTA's  interpretation  of  the 
Act  by  contending  that  regulated 
charges  such  as  the  SLC  should  not 
apply  only  if  those  charges  subsidize 
nonregulated  payphone  operations. 
BellSouth  contends  there  is  no 
subsidization,  because  the  SLC  serves 
the  purpose  of  recovering  regulated 
costs  associated  with  payphone  lines. 
Hie  Commission  agrees  with  BellSouth 
that  the  application  of  a  SLC  to 
payphone  Lines  is  necessary  for  LECs  to 
recover  regulated  costs  assigned  to  the 
interstate  jurisdiction.  In  addition,  SLC 
charges  wiU  apply  equally  to  LEC  and 
non-LEC  payphone  lines  and,  therefore, 
the  incremental  SLC  cost  is  the  same  for 
LEC  and  non-LEC  payphone  providers. 

75.  Finally,  The  Commission  revises 
the  rules  regarding  the  recovery  of 
common  line  costs.  The  Commission 
revises  Part  69  of  its  rules  to  reflect  the 
changes. 

C.  Nonstructural  Safeguards  for  BOC 
Provision  of  Payphone  Service 

76.  In  response  to  the  request  from  the 
RBCX;  Coalition  that  the  Commission 
clarify  that  the  Report  and  Order 
preempts  inconsistent  nonstructural 
safeguards,  the  Commission  notes  in  the 
Order  on  Reconsideration  that  section 
276(c)  provides  for  such  preemption. 
The  Conunission  clarifies  that  the 
Report  and  Order  does  preempt 
nonstructural  safeguards  that  are 
inconsistent  with  those  established  in 
the  Report  and  Order.  In  that  order,  the 
Commission  specifically  preempted  any 
structiual  separation  requirements  for 
the  LEC  provision  of  payphone  service 
because  it  concluded  that  such 
requirements  are  inconsistent  with 
section  276.  With  regard  to  other 
nonstructural  safegiiards,  the 
Commission  noted  that  it  applied  the 
Computer  III  and  ONA  safeguards  to  the 
provision  of  payphone  service  by  the 
BOCs.  Although  the  Commission 

.declined  to  apply  these  same  safeguards 
to  the  nonBOC  LECs,  the  Commission 
indicated  that  it  did  not  preempt  the 
states  from  imposing  nonstrucUual 
safeguards  that  are  no  more  stringent 
than  those  the  Commission  imposed  on 
the  BOCs.  In  the  Computer  in 
proceeding  the  Commission  addressed 
when  state  nonstructural  safieguards 


would  be  inconsistent  with  Computer 
m.  The  Commission  addressed  such 
preempticm  of  state  requirements  with 
regard  to  jurisdictionally-mixed 
enhanced  services  in  Computer  m.  In 
the  Order  on  Reconsideration,  the 
Commission  adopts  that  analysis  for 
preemption  of  state  payphone  service 
nonstructiual  safeguards  that  are 
inconsistent  with  the  Report  and  Order. 
The  Commission  concludes  that  it  is 
necessary  to  go  further  than  the 
Computer  IH  analysis  to  determine  if  a 
nonstructiual  safeguard  is  inconsistent 
with  section  276  because,  for  example, 
it  is  clear  from  section  276  that  BOCs 
and  other  LECs  may  provide  payphone 
services  on  an  integrated  basis,  llius, 
state  requirements  that,  for  example, 
require  the  LECs  or  BOCs  to  provide 
payphone  services  only  through  a 
separate  corporate  entity  with  separate 
books  would  be  inconsistent  with 
section  276.  The  Conunission  has 
previously  addressed  state  regulations 
that  may  conflict  with  the  Computer  in 
network  disclosure  and  CPNI 
requirements.  In  the  Order  on        ' 
Reconsideration,  the  Commission 
adopts  that  analysis  for  clarifying  when 
state  requirements  would  be 
inconsistent  with  those  requirements, 
although  the  Commission  notes  that 
CPNI  requirements  must  also  be 
consistent  with  section  222  of  the  Act. 
The  provision  for  state  requirements  for 
further  imbimdling  of  payphone 
network  functionalities  are  discussed  in 
the  R^ort  and  Order  and  above. 

77.  The  Conunission  clarifies  that  the 
requirements  of  the  Report  and  Order 
apply  to  all  payphones,  including 
inmate  payphones.  LECs  must  comply 
with  the  requirements  of  the  Report  and 
Order  with  regard  to  inmate  payphones. 

78.  With  regard  to  CEI  Plans  tor 
payphone  service,  in  the  Order  on 
Reconsideration,  the  Commission 
clarifies  that  they  will  be  placed  on 
public  notice  in  a  similu  manner  to  CEI 
plans  that  have  been  filed  for  enhanced 
services.  Like  CEI  plans  for  enhanced 
services,  the  Commission  delegates  the 
authority  to  review  CEI  plans  to  the 
Chief,  Conunon  Carrier  Bureau.  The 
Commission  states  that  it  anticipates 
that  payphone  service  CEI  plans  will 
raise  fewer  issues  than  CEI  plans  for 
enhanced  services  because  payphone 
services  described  in  the  CEI  plans 
reqiiired  by  the  Report  and  Order  will 
address  only  basic  payphone  services 
and  unbundled  payphone  features,  not 
enhanced  services.  CEI  plan  review  will 
evaluate  the  application  of  the 
nondiscrimination  and  cross-subsidy 
nonstructural  safeguards  to  the 
provision  of  payphone  services  by  each 
BOC  as  required  by  the  Report  and 


Order  and  the  Order  on 
Reconsideraticm. 

D.  Ability  of  BOCs  To  Negotiate  With 
Location  Providers  on  the  Presubscribed 
Interlata  Carrier 

79.  InterLATA  Presubscription.  The 
Commission  denies  BellSouth's  request 
to  reconsider  or  clarify  whether  BOCs 
may  engage  in  branding  of  interLATA 
service  for  its  payphones.  The 
Commission  concludes  that  nothing  in 
section  276(b)(1)(D)  of  the  1996  Act 
authorizes  BOCs  to  engage  in  branding, 
or  "packaging,"  of  interLATA  service. 
The  Commission  explains  that  section 
276(b)(1)(D)  does  not  place  BOCs  on  an 
equal  footing  with  independent  PSPs  in 
every  conceivable  regard.  Rather,  that 
section  is,  by  its  own  terms,  limited  to 
BOCs  "negotiating"  with  location 
providers  with  respect  to  the  location 
providers'  "selecting  and  contracting" 
for  interLATA  service  to  their 
payphones.  In  the  Report  and  Order,  the 
Commission  refected  BellSouth's 
Argument  that  this  necessarily  allowed  a 
BOC  to  engage  in  all  conduct  allowed  of 
non-BOC  PSPs,  including  the  provision 
of  interLATA  service  to  payphones 
outside  of  the  requirements  of  section 
271  of  the  1996  Act.  The  Conunission 
finds  that  the  same  reasoning  refutes 
BellSouth's  argument  that  section  276 
authorizes  a  BOC  to  "brand"  interLATA 
OSP  service — in  effiect,  holding  itself  out 
as  providing  such  service — simply 
because  non-BOC  PSPs  may  be  able  to 
do  so.  The  Commission  adds  that  if 
Congress  had  intended  such  a  broad 
grant  of  authority,  it  would  not  h^ve 
included  such  specific  limiting  language 
in  the  statute.  The  Commission  also 
notes  that  to  the  extent  a  BOC  is  holding 
itself  out  to  the  public  as  providing 
interLATA  service  through  use  of  an 
audible  brand  identifying  itself  as  the 
carrier,  such  conduct  would  seem  to  be 
inconsistent  with  the  goals  of  TOCSIA. 
as  weU  as  inconsistent  with  the 
requirements  of  section  271  of  the  1996 
Act. 

80.  Contracts.  The  Conunission 
declines  AT&T's  request  that  it  clarify 
that  nothing  in  the  statute  or  the  new 
rules  allows  location  providers  to 
terminate  contracts  with  carriers 
regarding  the  interLATA  carrier 
presubscribed  to  payphones  on  their 
premises,  regardless  of  the  date  of  such 
agreements.  The  Commission  believes 
that  this  issue  was  satisfactorily 
addressed  in  the  Report  and  Order. 

81.  The  Commission  concludes  that 
contracts  entered  into  pursuant  to  the 
grant  of  authority  in  section 
276(b)(1)(D).  but  prior  to  a  BOC 
receiving  approval  of  a  CEI  plan 
required  by  the  Report  and  Order,  are  in 
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violation  of  the  Commission's  rules 
adopted  in  the  proceeding.  The 
Commission-explains  that  section 
276(b)(1)(D)  grants  dOCs  the  authority 
to  negotiate  and  contract  with  location 
providers  with  respect  to  the  interLATA 
carrier  presubscribed  to  their 
payphones.  Congress  conditioned  this 
grant  of  authority  upon  the  completion 
of  this  Commission  rulemaking, 
specifically  required  by  section  276,  Ibr 
piuposes  of  evaluating  whether  granting 
such  rights  would  be  consistent  with  the 
pubUc  interest.  In  carrying  out  this 
responsibihty,  the  Commission 
determined  tnat  each  BOC  should  first 
be  required  to  establish  certain 
nonstructural  and  accoimting  safeguards 
as  a  prerequisite  to  being  allowed  to 
exercise  these  presubscription  rights. 
The  Commission  finds  that  full 
compliance  with  these  precautions  is 
necessary  to  ensure  the  BOCs  are  not 
acting  in  an  anticompetitive  manner  in 
the  provision  of  these  services  and. 
ultimately,  to  protect  the  interests  of  the 
pubUc.  The  Commission  states  that  its 
decision  to  reqiiire  the  filing  and 
approval  of  CEI  plans  was,  in  part,  to 
prevent  the  BOCs  bom  using  their 
control  over  bottleneck  facilities  and 
other  resources  in  order  to  obtain  a 
competitive  advantage  over  the  non^LEC 
PSPs.  The  Commission  concludes  that, 
while  it  is  not  in  a  position  to  declare 
null  and  void  specific  contracts  that  it 
has  not  determined  to  be  unlawful,  it 
will  review  any  complaints  concerning 
such  contracts  in  light  of  this  pohcy. 

E.  Ability  ofPayphone  Service  Providers 
to  Negotiate  With  Location  Providers  on 
the  Presubscribed  Intralata  Carrier 

82.  The  Commission  clarifies  that,  for 
purposes  of  the  rules  implementing 
section  276(b)(1)(E)  of  the  1996  Act. 
intraLATA  calls  include  local  calls.  The 
Conunission  agrees  with  the  reasoning 
presented  by  APCC  that  the  poUcies 
supporting  free  competition  in 
intraLATA  presubsoipticm  are  equally 
appUcable  to  local  calls. 

83.  The  Commission  declines, 
however,  to  reconsider  its  decision  to 
allow  states  to  require  0  -  calls  to  be 
initially  routed  to  the  incumbent  LEC  or 
other  local  service  provider,  provided 
that  the  state  does  not  mandate  that  the 
LEC  or  local  service  provider  ultimately 
carry  non-emergency  intraLATA  calls 
initiated  by  dialing  '0'  only.  As  the 
Commission  stated  in  the  Report  and 
Order,  it  does  not  find  that  such 
requirements  are  necessarily 
inconsistent  with  the  statutory  language 
that  PSPs  should  be  allowed  to  negotiate 
for  the  intraLATA  carriers 
presubscribed  to  their  payphones.  The 
Commission  notes  that  states  may 


impose  reasonable  requirements  on  the 
exercise  of  these  rights,  especially  for 
purposes  of  ensuring  public  health  and 
safety.  Accordingly,  it  is  unwilling  at 
this  time  to  find  that  a  state  requirement 
concerning  the  initial  routing  of  0  - 
calls,  in  order  to  ensure  that  0  — 
emergency  calls  are  handled  in  an 
appropriate  and  timely  manner,  unduly 
burdens  non-LEC  PSPs. 

F.  Establishment  of  Public  Interest 
Payphones 

84.  The  Commission  denies  APCC's 
request  that  the  definition  of  pubUc 
interest  payphones  be  modified  to 
exclude  payphones  located  within  200 
yards  of  another  payphone.  Besides 
lacking  any  basis  in  the  record  for 
specifying  a  particular  distance 
restriction,  the  Commission  finds  that 
such  a  requirement  would  uimecessarily 
restrict  the  states'  ability  to  address 
local  geographic,  social  and  economic 
conditions  impacting  the  need  for 
payphones.  Hie  Commission  concludes, 
as  it  did  in  the  Report  and  Order,  that 
the  states  are  better  positioned  to 
respond  to  the  diverse  and  unique 
payphones  need  of  their  communities. 

85.  The  Commission  also  denies  Ohio 
PUC's  request  that  it  reconsider  its 
determination  that  PIPs  may  not  be 
placed  in  locations  where  payphones 
already  exist  as  a  result  of  the  market. 
The  Commission  finds  that  Congress 
restricted  the  locations  for  whid^  states 
could  use  the  public  interest  payphone 
support  mechanisms  to  subsidize  the 
placement  of  a  payphone.  As  stated  in 
the  Report  and  Order,  the  statutory 
language  reflects  a  congressional  intent 
that  reliance  on  the  public  interest 
payphone  provision  is  to  be  limited  to 
instances  where  a  payphone  serves  a 
strong  pubUc  interest  that  would  not  be 
fulfilled  by  the  normal  operation  of  the 
marketplace. 

86.  The  Commission  adds  that,  in  its 
capacity  as  a  location  provider,  a  state 
may  certainly  contract  with  a  PSP  to 
place  a  non-PIP  payphone  at  any 
location  over  whidi  it  has  such 
authority.  A  state  may,  for  example, 
contract  with  a  PSP  to  place  a  payphone 
on  a  street  comer,  or  in  a  school 
building,  or  at  an  airport,  that  competes 
with  other  payphones  at  or  near  siich 
locations.  It  may  not,  however, 
subsidize  such  payphones  through  a 
pubhc  interest  payphone  support 
mechanism.  Moreover,  a  state  may 
contract  with  the  PSP  on  any  basis 
which  a  PSP  is  volimtarily  willing  to 
offer  its  services.  Thus,  if  a  state  prefers 
to  require  low  end-user  rates  for  such 
payphones,  perhaps  as  a  trade-off  to 
receiving  lower  commissions  from  the 


PSP,  it  may  contract  writh  the  PSP  on 
those  terms. 

m.  Conclusion 

87.  In  the  Order  on  Reconsideration, 
the  Comitiission  affirms  the  essential 
features  of  the  poUdes  established  in 
the  Report  and  Order.  On 
reconsideration,  however,  the 
Commission  modifies:  (1)  The 
requirements  for  LEC  tariffing  of 
payphone  services  and  unbundled 
network  functionahties;  and  (2)  the 
requirements  for  LECs  to  remove 
unregulated  payphone  cpsts  from  the 
carrier  common  line  charge  and  to 
reflect  the  application  of  multiline 
subscriber  line  charges  to  payphone 
lines;  The  Conunission  alK>  clarifies, 
various  issues  addressed  in  the  Report 
and  Order. 

IV.  Ordering  Qauses 

88.  Accordingly,  pursuant  to  the 
authority  contained  in  sections  1, 4, 
201-205,  226, 276  and  405  of  the 
Communications  Act  of  1934,  as 
amended,  47  U.S.a  151. 154,  201,  205, 
226,  276,  and  405,  if  is  ordered  that  the 
poUcies,  rules,  and  requirements  set 
forth  herein  are  adopted. 

89.  It  is  further  ordered,  that  47  CFR 
Part  69  is  amended  and  shall  be 
effective  (30)  days  after  pubUcation  in 
the  Federal  Register. 

90.  It  is  further  ordered,  that  the 
Petitions  for  Reconsideration  filed  by 
Ohio  PUC,  NTCA.  BellSouth  and  Sprint, 
are  granted  in  part  and  denied  in  part, 
as  described  h«rein.  All  other  Petitions 
for  Reconsideration  filed  in  this 
proceeding  are  denied 

91.  It  is  further  ordered,  that  the 
Petitions  for  Clarification  filed  in  this 
proceeding  are  denied  in  part,  and 
granted  in  part,  as  described  herein. 

92.  It  is  further  ordered,  that  MQ^s 
Motion  to  Serve  One  Day  Late  is 
granted. 

93.  It  is  further  ordered,  that 
CompTel's  Motion  to  Accept  Petition  for 
Reconsideration,  or  in  the  Alternative  to 
Treat  As  Comments  on  Petititms  for 
^leconsideratioa,  is  denied  in  part  and 
granted  in  part,  as  described  herein. 

94.  It  is  further  ordered,  that  Cable  ft 
Wireless'  Motion  for  Temporary  Waiver 
or,  in  the  Alternative,  for  a  Limited  Stay, 
is  denied. 

95.  A  is  further  ordered,  that  this 
Mranoranduin  Opinion  and  Order  (» 
Reconsideration  will  be  effective  (30) 
days  after  publication  of  a  summary 
thereof  in  the  Federal  Register. 
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List  of  Subjects 

47CFRPart64 

G)inmunications  common  carriers, 
Payphone  compensation,  Operator 
service  access,  Telephone.        ^ 

47CFRPart68 

Administrative  practice  and 
procedure.  Communications  common 
carriers,  Communications  equipment. 
Labeling,  Reporting  and  recordliLeeping 
requirements.  Telephone. 

47CFRPart69 

Communications  common  carriers, 
Reporting  and  recordkeeping 
requirements.  Telephone. 

Federal  Communications  Commission. 
William  F.  CaUm. 
Acting  Secretary. 

Rules  Amended 

Part  69  of  Title  47  of  the  Code  of 
Federal  Regulations  is  amended  as 
follows: 

PART  6»-ACCESS  CHARGES 

r 

1.  The  authority  citation  for  Part  69 
continues  to  read  as  follows: 

Authority:  Sees.  4.  201,  202,  203.  205,  218, 
403.  4«  Stat  1066,  1070. 1072.  1077.-1094. 
as  amended.  47  U.S.C  154.  281. 202.  203, 
205.  218,  403. 

2.  Section  69.5  is  amended  by  revising 
paragraph  (a)  to  read  as  follows: 


(d)(1)*  *  • 

(2)  The  charge  iot  each  subscriber  line 
associated  with  a  public  telephone  shall 
be  equal  to  the  monthly  charge 
computed  in  accordance  with  para^ph 
(dKD  of  this  section. 


f60^    Personstobei 

(a)  End  user  charges  shall  be 
computed  and  assessed  upon  end  users, 
and  upon  providers  of  public 
telephones,  as  defined  in  this  subpart, 
and  as  provided  in  subpart  B  of  this 
part. 

3.  Section  69.104  is  amended  by 
revising  paragraph  (a),  redesignating 
paragraph  (d)  as  paragraph  (d)(1),  and 
adding  a  new  paragraph  (d)(2)  to  read  as 
follows: 

f  60.104    End  user  common  Hne. 

(a)  A  charge  that  is  expressed  in 
dollars  and  cents  per  line  per  month 
shall  be  assessed  upon  end  users  that 
subscribe  to  local  exchange  telephone 
service  or  Centrex  service  to  the  extent 
they  do  not  pay  carrier  common  line 
chuges.  A  charge  that  is  expressed  in 
dollars  and  cents  per  line  per  month 
shall  also  be  assessed  upon  providers  of 
public  telephones.  Such  charge  shall  be 
assessed  for  each  line  between  the 
premises  of  an  end  user,  or  public 
telephone  location,  and  a  Class  5  office 
that  is  or  may  be  used  for  local  exchange 
service  transmissions. 


.        .        .        .        .  ••••     '  '^'- 

4.  Section  69.501  is  amended  by 
removing  and  reserving  paragraph  (d); 
and  by  revising  paragraph  (e)  to  read  as 
follows: 

109.501    General. 

•        •        •        *        • 

(e)  Any  portion  of  the  Common  Line 
element  revenue  requirement  that  is  not 
assigned  to  Carrier  Common  Line 
elements  piusuant  to  paragraphs  (a),  (b), 
and  (c)  of  this  section  shall  be 
apportioned  between  End  User  Common 
Line  and  Carrier  Common  Line  pursuant 
to  §69.502.  Such  portion  of  the 
Common  Line  element  aimual  revenue 
requirement  shall  be  described  as  the 
base  factor  portion  for  purposes  of  this 
subpart. 

(FR  Doc.  96-30908  Filed  12-11-96;  8:45  am) 
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DEPARTMENT  OF  TRANSPORTATION 
Research  and  Special  Programs  >..  ^, 


>tSL.- 


Administration 

49  CFR  Part  199 

[Dodcet  No.  PS-152:  Amendment  109-14] 

RiN'2137-AC05 

Reporting  of  Drug  and  Alcohol  Testing 
Results 

agency:  Research  and  Special  Programs 
Administration  (RSPA),  DOT. 
ACTION:  Direct  final  nile. 

summary:  This  direct  final  rule  amends 
the  Drug  and  Alcohol  Testing  Rules  to 
allow  the  optional  reporting  of  drug  and 
alcohol  testing  results  to  RSPA  by 
computer  disk.  .  •■^'        *  "'■' . 

DATES:  This  direct  final  nile  falces  effiBct 
April  11, 1997.  If  RSPA  does  not  receive 
any  adverse  comment  or  notice  of  intent 
to  file  an  adverse  comment  by  February 
10, 1997,  RSPA  vfiW  publish  a 
confirmation  document  within  15  days 
of  the  close  of  the  comment  period, 
advising  the  public  of  the  date  the  direct 
final  rule  will  become  effective.  If  an 
adverse  comment  is  received,  RSPA  will 
issue  a  timely  notice  in  the  Federal 
Register  to  confirm  that  fact  and  RSPA 
would  withdraw  the  direct  final  rule  in 
whole  or  in  part.  RSPA  may  then  -,'■». 
incorporate  changes  based  on  the  ""'  "'- 
adverse  comment  into  a  subsequent 


direct  final  rule  or  may  pubUsh  a  notice 
of  proposed  rulemaking. 
ADDRESSES:  Written  comments  must  be 
submitted  in  duplicate  and  mailed  or 
hand-delivered  to  the  Dockets  Unit, 
room  8421.  U.S.  Department  of 
Transportation,  Research  and  Special 
Programs  Administration,  400  Seventh 
Street,  SW,  Washington.  D.-C.  20590.    . 
Ide/itify  the  docket  and  notice  numbers 
stated  in  the  heading  of  this  notice.  All 
comments  and  materials  cited  in  this 
document  will  be  available  for 
inspection  and  copying  in  room  8421 
between  8:30  a.m.  and  5:00  p.m.  each 
business  day.  Non-federal  employee 
visitors  are  admitted  to  the  DOT 
heedquarters  building  through  the 
southwest  quadrant  entrance  at  Seventh 
and  E  Streets,  SW.  Washington,  D.C. 
FOR  FURTHER  INFORMATION  CONTACT: 
Marvin  Fell,  (202)  366-€205,  regarding 
the  subject  matter  of  this  document,  or 
the  Dockets  Unit  (202)  366-4453,  for 
copies  of  this  dociunent  or  other 
information  in  the  docket. 

SUPPLEMENTARY  INFORMATION: 

L  Background 

On  March  28,  1996,  RSPA  published 
a  Request  for  Public  Conunent  (61  FR 
13918)  on  its  Management  Information 
System  Standardized  Data  Collection 
and  Reporting  of  Drug  Testing  Materials 
information  collection.  Two 
commentors  requested  that  RSPA  allow 
electronic  filing  of  drug  testing  forms. 
RSPA  agrees  with  these  commentws 
that  allowing  the  filing  of  this 
information  by  computer  disk  may 
reduce  the  paperwork  burden  of  this 
regulation.  Therefore,  RSPA  is 
amending  Section  199.25(d),  Reporting 
of  anti-drug  testing  results,  to  allow  the 
alternative  of  filing  the  report  on  a 
computer  disk  provided  by  RSPA.  The 
disk  can  be  submitted  in  Word  Perfect 
6.1,  Microsoft  Word  6.0,  or  any  ASCII 
format.  If  this  option  is  used,  a  signature 
page  attesting  to  the  validity  of  the 
computer  form  must  be  sent  to  the 
RSPA  address  specified  in  Section 
199.25(b).  Additionally,  RSPA  is 
amending  Section  199.229(c),  Repenting 
of  Alcohol  Testing  Results,  to  allow 
operators  the  option  of  filing  their 
alcohol  testing  results  by  computer  disL 
If  this  option  is  used,  a  signature  page 
attesting  to  the  validity  of  the 
information  must  be  submitted  similar 
to  the  drug  filing  procedure. 

n.  Regulatory  Analjrses  and  Notices 

Executive  Order  12866  and  DOT 
Regulatory  Policies  and  Procedures 

This  amendment  may  reduce  the 
administrative  burd^  of  the  drug  and 
alcohol  testing  results  reporting  rules  by 


^•^", 
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allowing  operators  to  choose  the  method 
of  reporting  that  they  deem  most  cost- 
effective.  This  amendment  is 
administrative  in  nature  and  is 
consistent  with  the  President's  goals  of 
regidatory  reinvention  and 
improvement  in  customer  service.  There 
is  no  additional  cost  to  comply  with  this 
rule  because  it  is  optional.  "Hiis  rule  is 
considered  to  be  non-major  under 
Executive  Order  12866,  and  is  not 
considered  significant  imder  DOT 
Regulatory  Policy  and  Procedures  <44 
FR  22034;  February  26. 1979). 
Therefore,  this  change  does  not  warrant 
the  preparation  of  a  Regulatory 
Evaluation. 

Executive  Order  12612 

This  final  rule  has  been  analyzed  in 
accordance  vhth  the  principles  and 
criteria  contained  in  Executive  Order 
12612  ("Federahsm"),  and  RSPA  has 
determined  that  preparation  of  a 
federalism  assessment  is  not  warranted. 

Regulatory  Flexibility  Act      -v;  •     ,.  ■  ^ 

Based  on  the  above  facts,  I  certify 
under  Section  606  of  the  Regulatory 
FlexibiUty  Act  that  this  amendment 
does  not  have  a  significant  impact  on  a 
substantial  number  of  .small  entitiea. 


PapenroHc  Reduction  Act 

This  final  rule  does  not  impose  any 
new  information  collection 
requirements. 

List  (rf  Subjects  in  49  CFR  Part  199 

Alcohol  testing,  Drug  testing,  Pipeline 
safety.  Reporting  and  recordkeeping 
requirements. 

m  consideration  of  the  foregoing, 
RSPA  is  amending  49  CFR  199  as 
follows: 

PART  19»-DRUG  AND  ALCOHOL 
TESTING 

1.  The  authority  citation  for  part  199 
is  revised  to  read  as  follows: 

Authority:  49  U.S.C  5103, 60102, 60104. 
60108, 60117,  and  60118:  49  CFR  1.53. 

$199.25    [AmefKtod] 

2.  Paragraph  (d)  of  §  199.25  is  revised 
to  read  as  follows: 


f199.2S 
ratuHs. 


Reporting  of  antt-drug  testing 


(d)  Each  report  shall  be  signed  by  the 
Operator's  anti-drug  manager  or 
designated  representative.  RSPA  will 
allow  the  operator  the  option  of  sending 
the  report  on  the  computer  disk 
provided  by  RSPA.  If  this  option  is 
used,  a  signatiu«  page  attesting  to  the 


validity  of  the  information  on  the 
computer  disk  must  be  sent  to  the 
address  in  paragraph  (b)  of  this  secticm. 


S  199.229    [Amwtdwq 

3.  Paragraph  (c)  of  199.229  is  revised 
to  read  as  follows: 

$199,229    Reporting  of  aicoboltMting 
raautts. 


(c)  Each  report,  required  under  this 
section,  shall  be  submitted  to  the  Office 
of  Pipeline  Safety,  Research  and  Special 
Programs  Administration,  Department 
of  Transportation,  room  2335,  400 
Seventh  Street,  SW.,  Washington.  DC 
20590.  RSPA  will  allow  the  operator  the 
option  of  sending  the  report  on  the 
computer  disk  provided  by  RSPA.  If  this 
option  is  used,  a  signature  page  attesting 
to  the  validity  of  the  information  on  the 
computer  disk  must  be  sent  to  the 
address  in  this  section. 
•        ••••. 

Issued  in  Washington,  D.C  on  December  6. 
1996. 

KeUey  S.  Coyner, 

Deputy  Administrator.  Research  and  Special 
Programs  Administration. 
[FR  Doc.  96-31488  Filed  12-11-96;  8:45  am] 
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Fadaral  RagMta- 

Vol.  01.  No.  240 

Thutsday,  December  12,  1996 


TNs  section  of  the  FEDERAL  REGISTER 
contains  notices  to  the  public  of  the  proposed 
issuance  of  rules  and  regulations.  The 
purpose  of  these  notices  is  to  give  interested 
persons  an  opportunity  to  participate  in  the 
mie  maiung  prior  to  the  adoption  of  the  final 
rules. 


DEPARTMENT  OF  AGRICULTURE 

Agrlcutlural  Maiiceting  Servie* 

7  CFR  Part  1079 
pA-«6-iq 

Milk  In  th«  Iowa  Marketing  Area; 
Propoaed  Temporary  Raviaion-of 
Certain  Provlaiona  of  the  Order 

agency:  Agricultural  Marketing  Service, 

USDA. 

ACTION:  Proposed  temporary  revision  of 

rule. 

SUMMARY:  This  document  invites  written 
comments  on  a  proposal  to  decrease  the 
percoitage  of  a  supply  plant's  receipts 
that  must  be  delivered  to  fluid  milk 
plants  to  qualify  a  supply  plant  for 
pooling  under  the  Iowa  Federal  milk 
order.  The  applicable  percentage  would 
be  decreased  by  10  percentage  points 
from  30  percent  of  plant  receipts  to  20 
percent  of  such  receipts  for  the  months 
of  December  1996  through  March  1997. 
The  action  was  requested  by  Beatrice 
Cheese,  Inc.,  which  contends  that  the 
action  is  necessary  to  prevent  the 
uneconomic  shipment  of  milk  from  its 
Fredericksburg,  Iowa,  supply  plant. 
DATES:  Comments  must  be  submitted  on 
or  before  December  19, 1996. 
ADDRESSES:  Comments  (two  copies) 
should  be  sent  to  USDA/AMS/Dairy 
Division,  Order  Formulation  Branch, 
Room  2971,  South  Building,  P.O.  Box 
96456,  Washington,  DC  20090-6456. 
Advance  copies  of  such  comments  may 
be  faxed  to  (202)  690-0552. 
FOR  FURTHER  INF0RMATK3N  CONTACT: 
Nicholas  Memoli,  Marketing  Specialist. 
USDA/AMS/Dairy  Division,  Order 
Formulation  Branch,  Room  2971,  South 
Building,  P.O.  Box  96456.  Washington, 
DC  20090-6456  (202)  690-1932. 
SUPPLEMENTARY  INFORMATION:  The 
Department  is  issuing  this  proposed  rule 
in  conformance  vyith  Executive  Order 
12866. 

This  proposed  rule  has  been  reviewed 
under  Executive  Qrder  12988.  Qvil 
Justice  Reform.'llus  rule  is  not  intended 


to  have  a  retroactive  effect.  If  adopted, 
this  proposed  rule  will  not  preempt  any 
state  or  local  lav^,  regulations,  or 
policies,  unless  they  present  an    ^"  '* 
irreconcilable  conflict  with  the  rule. 

The  Agricultxiral  Marketing 
Agreement  Act  of  1937.  as  amended  (7 
U.S.C.  601-674),  provides  that 
administrative  proceedings  must  be 
exhausted  before  parties  may  file  suit  in 
court.  Under  section  608c(15)(A)  of  the 
Act,  any  handler  subject  to  an  order  may 
request  modification  or  exemption  from 
such  order  by  filing  with  the  Secretary 
a  petition  stating  that  the  order,  any 
provision  of  the  order,  or  any  obligation 
imposed  in  connection  with  the  order  is 
not  in  accordance  with  the  law.  A 
handler  is  afforded  the  opportimity  fw 
a  hearing  on  the  petition.  After  a 
hearing,  the  Secretary  would  rule  on  the 
petition.  The  Act  provides  that  the 
district  court  of  the  United  States  in  any 
district  in  which  the  handler  is  an 
inhabitant,  or  has  its  principal  place  of 
business,  has  jurisdiction  in  equity  to 
review  the  Secretary's  ruling  on  the 
petition,  provided  a  bill  in  equity  is 
filed  not  later  than  20  days  after  the  date 
of  the  entry  of  the  ruling. 

Small  Business  Consideratioii 

In  accordance  with  the  Regulatory 
Flexibility  Act  (5  U.S.C.  601  et  seq.),  as 
amended,  the  Agricultural  Marketing 
Service  has  considered  the  economic 
impact  of  this  action  on  small  entities 
and  has  certified  that  this  proposed  rule 
will  not  have  a  significant  economic 
impact  on  a  substantial  niunber  of  small 
entities.  For  the  purpose  of  the 
Regulatory  Flexibility  Act.  a  dairy  farm 
is  considered  a  "small  business"  if  it 
has  an  annual  gross  revenue  of  less  than 
$500,000,  and  a  dairy  products 
manufactiirer  is  a  "small  business"  if  it 
has  fewer  than  500  employees.  For  the 
purposes  of  determining  which  dairy 
fjaixos  are  "small  businesses,"  the 
$500,000  per  year  criterion  was  used  to 
establish  a  production  guideline  of 
326,000  pounds  per  month.  Although 
this  guideline  does  not  factor  in 
additional  monies  that  may  be  received 
by  dairy  producers,  it  should  be  an 
inclusive  standard  for  most  "small" 
dairy  farmers.  For  purposes  of 
determining  a  handler's  size,  if  the  plant 
is  part  of  a  larger  company  operating 
multiple  plants  that  collectively  exceed 
the  500-employee  limit,  the  plant  will 
be  considered  a  large  business  even  if 


the  local  plant  has  fewer  than  500 
enorployees. 

'Ine-supply  plant  shipping 
percentages  proposed  to  be  revised  are 
incorporated  into  the  order  to  prevent 
the  uneconomic  shipment  of  milk.  This 
proposed  action  will  decrease  the 
percentage  of  milk  receipts  that 
handlers  are  required  to  move  to  fluid 
milk  distributing  plants.  With  a 
decrease  in  the  shipping  percentage, 
supply  plant  operators  will  not  have  to 
move  milk  uneconomically  to  pool 
distributing  plants  to  keep  the  milk 
received  at  their  plants  priced  under  the 
order. 

The  proposed  reduction  of  the 
required  supply  plant  shipping 
percentage  for  the  months  of  December 
1996  through  March  1997  would  allow 
the  milk  of  producers  traditionally 
associated  with  the  Iowa  market  to 
continue  to  be  pooled  and  priced  under 
the  order.  The  proposed  revision  would 
lessen  the  likelihood  that  more  milk   - 
shipments  to  pool  plants  might  be 
required  under  the  order  than  are 
actually  needed  to  supply  the  fluid  milk 
needs  of  the  market  and  would  result  in 
savings  in  hauling  costs  for  handlers 
and  producers. 

Interested  parties  are  invited  to 
submit  commei}ts  on  the  probable 
regulatory  and  informational  impact  of 
this  proposed  nile  on  small  entities. 
Also,  (larties  may  suggest  modifications 
of  this  proposal  for  the  purpose  of 
tailoring  their  applicability  to  small 
businesses. 

Notice  of  Proposed  ReYision  and 
Opportunity  to  FUe  Comments 

Notice  is  hereby  given  that,  pursuant 
to  the  provisions  of  the  Agricultural 
Marketing  Agreement  Act  and  the 
provisions  of  §  1079.7(b)(1)  of  the  order, . 
the  temporary  revision  of  certain 
provisions  of  the  order  regulating  the 
handling  of  milk  in  the  Iowa  marketing 
area  is  being  considered  for  the  months 
of  December  1996  through  March  1997. 

All  pereons  who  desire  to  submit 
written  data,  views  or  argxunents  about 
the  proposed  revision  should  send  two 
copies  of  their  views  to  USDA/AMS/ 
Dairy  Division,  Order  Formulation 
Branch,  Room  2971,  South  Building. 
P.O.  Box  96456,  Washington,  DC  20090- 
6456  by  the  7th  day  after  the  publication 
of  this  notice  in  the  Federal  Register. 
The  period  for  filing  comments  is 
limited  to  7  days  because  a  longer 
period  would  not  provide  the  time 
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needed  to  oHnplete  the  required 
procedures  and  include  December  1996 
in  the  temporary  revision  period. 
All  written  siuimissions  made 
pursuant  to  this  notice  will  be  made 
available  for  public  inspection  in  the 
Dairy  Division  during  regular  business 
hours  (7  CFR  1.27(b)). 

Statement  of  Consideration 

Section  1079.7(b)(1)  of  the  Iowa  order 
allows  the  Director  of  the  Dairy  Division 
to  reduce  or  increase  a  pool  supply 
plant's  minimum  shipping  requirement 
by  up  to  10  percentage  points  to  prevent 
imeconomic  shipments  of  milk  or  to 
assure  an  adequate  supply  of  milk  for 
fluid  use.  Beatrice  Cheese,  Inc:,  which 
operates  a  pool  supply  plant  regulated 
under  the  Iowa  order,  requested  that  the 
percentages  be  decreased  by  10 
^rcentage  points  for  the  months  of 
November  1996  through  March  1997. 
The  proponent's  request  states  that  the 
Department's  October  23. 1996, 
shipping  percentage  revision  increasing 
the  shipping  percentages  from  30 
percent  of  plant  receipts  to  35  percent 
for  the  months  of  September  tlm>ugh 
November  beginning  with  October  1996, 
and  firom  20  percent  to  30  percent  for 
the  months  of  December  1996  through 
March  1997,  has  caused  unjust  financial 
losses,  and  has  encouraged  uneconomic 
shipments  of  milk  by  Beatrice  in 
attempts  to  meet  Federal  order 
requirements.  Beatrice  contends  that  it 
was  not  able  to  pool  10,500,000  lbs.  of 
producer  milk  to  comply  with  order 
requirements  to  the  detriment  of  Iowa's 
dairy  farmers. 

Additionally,  Beatrice  states  that 
market  conditions  have  changed 
drastically  since  the  October  23, 1996, 
decision.  Furthermore,  according  to 
Beatrice,  the  recent  drop  in  the  cheese 
and  butter  markets  has  resulted  in  more 
than  an  adequate  supply  of  milk  for 
fluid  use,  which  should  continue 
through  the  spring  of  1997,  thereby 
eliminating  the  need  for  increased 
shipping  percentages. 

As  proposed  by  Beatrice,  the  'i 
percentage  of  a  supply  plant's  reoeipfs 
that  must  be  shipped  to  pool 
distributing  plants  if  the  supply  plant  is 
to  be-consldered  a  pool  plant  would  be 
decreased  by  10  percentage  points,  from 
35  percent  to  25  percent,  for  the  month 
of  November  1996,  and  from  30  percent 
to  20  percent  for  the  months  of 
December  1996  through  March  1997. . 
Although  Beatrice's  request  seeks  to 
revise  the  supply  plant  shipping 
percentage  for  November  1996,  it  is 
impractical  and  infeasible  to  include 
such  month  in  this  proposed  action 
based  on  the  amount  of  time  necessary 
for  the  required  procedures,  including  a 


comment  period.  Therefore,  comments 
should  be  directed  towards  the  proposal 
inyolving  the  December  1996  through 
March  1997  period. 

In  view  of  the  current  supply  and 
demand  relationship,  it  may  be 
necessary  to  decrease  the  shipping 
percentage  requirements  for  pool  supply 
plants  under  Order  79  as  proposed  to 
provide  for  the  efficient  and  economic 
marketing  of  milk  during  the  months  of 
December  1996  through  March  1997. 

List  f^  Subjects  in  7  CCR  Part  1079 

Milk  marketing  orders. 
The  authority  citation  for  7  CFR  part 
1079  continues  to  read  as  follows: 

Audiority:  7  U.S.C  601-«74. 

Dated:  December  6, 1996. 
Richard  M.  McKae. 
Director,  Dairy  Division. 
(PR  Doc  96-31563  Filed  12-11-96;  8:45  am) 
BiUJNQ  COOE  3410-OS-P 


DEPARTMENT  OF  TRANSPOFTTATION 

Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  «4.*SW-2»-AD]     • 

Airworthiness  Directives;  Bell 
Helicopter  Textron,  Inc.  Model  214B, 
214B-1,  and  214ST  Heiicoptars 

agency:  Federal  Aviation 

Administration,  DOT. 

ACTION:  Notice  of  proposed  rulemaking 

(NPRM). 

SUMMARY:  This  document  proposes  the 
supersediire  of  an  existing  airworthiness 
directive  (AD),  applicable  to  Bell 
Helicopter  Textron.  Inc.  (BHTI)  Model 
214B,  214B-1,  and  214ST  helicopters, 
that  ctirrently  establishes  a  retirement 
life  of  60.000  high-power  events  for  the 
main  rotor  trunnion  (trunnion).  This 
proposal  would  require  changing  the 
method  of  calculating  retirement  life  for 
the  trunnion  from  high  power  events  to 
a  maximum  accumulated  Retirement 
Index  Number  (RIN).  This  proposal  is 
prompted  by  fatigue  analyses  and  tests 
that  show  certain  trunnions  fail  sooner 
than  originally  anticipated  because  of 
the  unanticipated  hi^er  number  of  lifts 
or  takeoffs  (torque  events)  performed 
with  those  trunnions  in  addition  to  the 
time-in-service  (TIS)  accrued  under 
other  operating  conditions.  The  actions 
specified  by  the  proposed  AD  are 
Intended  to  prevent  fatigue  failure  of  the 
truimion,  which  could  result  in  loss  of 
the  main  rotor  and  subsequent  loss  of 
control  of  the  helicopter. 


DATES:  Comments  must  be  received  by 
February  10, 1997. 
ADDRESSES:  Submit  comments  in 
tripUcate  to  the  Federal  Aviation 
Administration  (FAA),  Office  of  the 
Assistant  Chief  Counsel,  Attention: 
Rules  Docket  No.  94-SW-29-AD,  2601 
Meacham  Blvd.,  Room  663,  Fort  Worth. 
Texas  76137.  Comments  may  be 
Inspected  at  this  location  between  9:00 
ajn.  and  3KX)  p.m.,  Monday  through 
Friday,  except  Federal  holidays. 

The  service  Information  referenced  in 
the  proposed  rule  may  be  obtained  from 
Bell  Helicopter  Textron,  Inc.,  Attention: 
Product  Support  Department.  P.O.  Box 
482,  Fort  Worth,  Texas  76101. 
FOR  FURTHER  MFORMATKM  CONTACT:  Mr. 
Charles  Plarrison,  Aerospace  Engineer. 
FAA.  Rotorcraft  Certification  Office, 
Rotorcraft  Directorate.  Fort  Worth. 
Texas  76193-0170.  telephone  (817) 
222-5447,  fax  (817)  222-5959. 

SUPPLEMENTARY  INFORMATKM: 

Comments  Invited 

Interested  persons  are  invited  to. 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  argilments  as 
they  may  desire.  Communications 
should  identify  the  Rules  Docket 
number  and  be  submitted  in  triplicate  to 
the  address  specified  above.  All 
communications  received  on  or  before 
the  closing  date  for  comments,  specified 
above,  will  be  considered  before  taldng 
action  on  the  proposed  rule.  The 
proposals  contained  in  this  notice  may 
be  changed  in  light  of  the  comments 
received. 

Comments  are  spedficcdly  Invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Dodcet  for  examination  by 
Interested  pwrsons.  A  report 
summarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
ihiist  submit  a  self-addressed,  stamped 
postcard  on  which  the  follmving 
statement  is  made:  "Comments  to 
Docket  No.  94-SW-29-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

AvsilabUity  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA.  Office  of  the  Assistant  Chief 
Counsel.  Attention:  Rules  Docket  No. 
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94_SW-29-AD,  2601  Meacham  Blvd.. 
Room  663,  Fort  Worth,  Texas  76137. 

Discuasion 

On  July  20, 1994,  the  FAA  issued  AD  . 
94-15-14.  Amendment  39-8985  (59  FR 
40798,  August  10.  1994),  to  reqxiire 
rh<inging  the  method  of  calculating  the 
retirement  life  for  the  trunnion,  part 
number  (P/N)  214-010-230-101.  from 
flight  hoius  to  high-power  events 
calculated  using  the  niunber  of  takeo^ 
and  external  loaid  lifts.  That  action  was 
prompted  by  fatigue  analyses  and  tests 
that  show  certain  trunnions  fail  sooner 
than  CMiginally  anticipated  because  of 
the  unanticipated  high  number  of  lifts 
and  takeofis  (torque  events)  performed 
with  those  trunnions  in  addition  to  the 
time-in-service  (TIS)  accrued  under 
other  operating  conditions.  The 
requirements  of  that  AD  are  Intended  to 
prevent  fatigue  failure  of  the  trunnion, 
which  could  result  in  loss  of  the  main 
rotor  and  subsequent  loss  of  control  of 
the  helicopter. 

Since  the  issuance  of  that  AD,  BHTI 
has  issued  BHTI  Information  Letter 
GEN-94-54,  dated  April  15,  1994. 
Subject:  Retirement  Index  Number  (RDM) 
For  Cycle  Lifed  Components,  which 
introduces  a  different  method  of 
accounting  for  fatigue  damage  on 
components  that  have  shortened  service 
lives  as  a  result  of  frequent  torque 
events.  Additionally,  BHTI  has  issued 
BHTI  Alert  Service  Bulletin  (ASB)  214- 
94-55.  which  is  applicable  to  the  Model 
214B  hehcopters.  and  ASB  214ST-94- 
70,  which  is  applicable  to  the  Model 
214ST  helicopters,  both  of  which  are 
dated  November  7. 1994  and  describe 
pnx»dures  for  converting  flight  hours 
and  total  number  of  torque  events  into 
a  RDM  for  the  trunnion.  F/N  214-010- 
230-101.  Although  ASB  214-94-55 
does  not  state  that  it  appUes  to  Model 
214B-1  helicopters,  this  was  an 
oversight  by  the  manufacturer.  That 
ASB  was  intended  to  apply  to  both 
Model  214B  and  2146-1  helicopters. 

Since  an  imsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  BHTI  Model  214B. 
214B-1,  and  214ST  helicopters  of  the 
same  type  design,  the  proposed  AD 
would  supersede  AD  94-15-14  to 
require  creation  of  a  component  history 
card  using  the  RIN  system;  a  system  for 
tracking  increases  to  the  acciunulated 
RIN;  and  would  establish  a  maximum 
accumulated  RIN  for  the  trunnion  of 
120,000  at  which  the  tnumion  must  be 
removed  from  service. 

The  FAA  estimates  that  8  helicopters 
of  U.S.  registry  would  be  affected  by  this 
proposed  AD.  and  that  it  would  take:  (1) 
10  work  hours  to  replace  the  affected 
trunnion  due  to  the  new  method  of 


determining  the  retirement  life  required 
by  this  AD;  (2)  2  work  hours  per 
helicopter  to  create  the  component 
history  card  or  eqmvalent  record 
(record);  and  (3)  10  work  hours  per 
helicopter  to  maintain  the  record  each 
year,  and  that  the  average  labor  rate  is 
$60  per  work  hour.  Required  parts 
would  cost  approximately  SI  1.000. 
Based  on  these  figures,  the  total  cost 
impact  of  the  proposed  AD  on  U.S. 
operators  is  estimated  to  be  $17,360  for 
the  first  year  and  $16,520  for  each 
subsequent  year.  These  costs  assimie 
replacement  of  the  trunnion  in  one 
helicopter  «ach  year,  creation  and 
maintenance  of  the  records  for  all  the 
fleet  the  first  year,  and  creation  of  one 
helicopter's  records  and  maintenance  of 
the  records  for  all  the  fleet  each 
subsequent  year. 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
in  accordance  with  Executive  Order 
12612.  it  is  determined  that  this 
proposal  would  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment. 

For  the  reasons  discussed  above.  I 
certify  that  this  proposed  regulation:  (1) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  the  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034.  February  26. 1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  is  contained  in  the  Rules  Docket. 
A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
ADDRESSES. 

LiatafSiibject8iiil4CFRPait39    -^ 

Air  transportation.  Aircraft.  Aviation 
safety,  Saiety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Admiiustrator.  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows:  ^  , 

PART  38— AIRWORTHINESS 
DIRECTIVES 

"  1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 


ABtfaorit3r:  49  U.S.C.  106(g).  40113, 44701. 

f  39.13    [Amandad] 

2.  Section  39.13  is  amended  by 
removing  Amendment  39-8985  (59  FR 
40798,  August  10, 1954).  and  by  adding 
a  new  airworthiness  directive  (AO),  to 
read  as  follows: 

BeD  Helicopter  Textron.  lac.  (BHTI):  Docket 
No.  94-SW-29-AD.  Supersedes  AD  94- 
15-14.  Amendment  39-8985. 

Applicability:  Model  214B.  214B-1,  and 
214ST  helicopters,  with  main  rotor  tnumion 
(trunnion),  part  number  (P/N)  214-010-230- 
101 ,  installed,  certificated  in  any  category. 

Note  1:  This  AD  applies  tb  6ach  helicopter 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
helicopters  that  have  been  modified,  altered, 
or  repealed  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  use  the  authority 
provided  in  paragraph' (e)  to  request  approval 
from  the  FAA.  This  approval  may  address 
either  no  action,  if  the  current  configuration 
eliminates  the  unsafe  condition,  or  different  *■ 
actions  necessary  to  address  the  unsafe 
condition  described  in  this  AD.  Such  a 
request  should  include  an  assessment  of  the 
e^ct  of  the  changed  configuration  on  the 
unsafe  condition  addressed  by  this  AD.  In  no 
case  does  the  presence  of  any  modification, 
alteration,  or  repair  remove  any  helicopter 
&om  the  applicability  of  this  AD. 

Compliance:  Required  within  25  hours 
time-in-service  (TIS)  after  the  effective  date 
of  this  AD,  unless  accomplished  previously. 

To  prevent  fatigue  failure  of  the  tnmnion, 
which  could  result  in  loss  of  the  main  rotor 
and  subsequent  loss  of  control  of  the 
helicopter,  accomplish  the  following: 

(a)  Create  a  component  history  card  or  an 
equivalent  record  for  the  trunnion.  P/N  214- 
040-230-101. 

(b)  Determine  and  record  on  a  component 
history  card  or  equivalent  record  the 
accumulated  Retirement  Index  Nwnber  (RIN) 
to-date  on  the  trunnion  by  multiplying  the 
acciunulated  high-power  event  total  to-date 
by  2  or  as  follows: 

(1)  For  Model  214B.  multiply  the  flight 
hour  total  to-date  by  24  (round  up  any 
resulting  fraction  to  the  next  higher  whole 
-aumlMr),  or 

(2)  For  Model  214ST,  multiply  the  faetored 
flight  hour  total  to-date  by  24  (round  up  any 
resulting  fraction  to  the  next  higher  whole 
number). 

Note  2:  BHTI  Alert  Service  Bulletin  (ASB) 
No.  214-94-55,  which  4s  applicable  to  Model 
214B  and  214  B-1  helicopters,  and  ASB  Na 
214ST-94-70,  which  is  applicable  to  Model 
^14ST  helicopters,  both  dated  November  7, 
1994,  pertain  to  this  AD. 

Cc)  After  oomplying  with  paragraphs  (a) 
and  (b)  of  this  AD,  during  each  operation 
-  thereafter,  maintain  a  count  of  the  number 
and  type  of  external  load  lifts  and  the 
number  of  takeoffr  performed  and,  at  the  end 
of  each  day's  operations,  increase  the 
accumulated  RIN  on  the  component  histcHy 
card  as  follows: 
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(1)  For  the  Model  214B  and  214&-1 
helicopters. 

(i)  Increase  the  RIN  by  1  CcH-each  takeoff 
(ti)  Increase  the  RIN  by  1  for  eadi  external 
lift,  or  increase  the  RIN  by  2  for  each  external 
load  lift  operation  in  which  the  load  is 
picked  up  at  a  higher  elevation  and  released 
at  a  lower  elevation,  and  the  difference  in 
elevation  between  the  pickup  point  and  die 
release  point  is  200  feet  or  greater. 

(2)  For  the  Model  214ST  helicopters.  ^ 
(i)  IncraaM  the  RIN  by  2  for  each  takeoff, 
(ii)  Incnase  the  RIN  by  2  for  each  external 

load  lift  operation,  or  increase  the  RIN  by  4 
for  each  external  load  lift  operation  in  which 
the  load  is  picked  up  at  a  higher  elevation 
and  released  at  a  lower  elevation,  and  the 
difference  in  elevation  between  the  pic)(up 
point  and  the  release  point  is  200  feet  or 
greater. 

(d)  Remove  the  trunnion,  P/N  214-010- 
230-101,  &om  service  on  or  before  attaining 
an  accumulated  RIN  of  120,000.  "Hie 
trunnion  is  no  longer  retired  based  upon 
flight  hours.  This  AD  revises  the 
Airworthiness  Limitation  section  of  the 
.maintenance  manual  by  establishing  a  new 
retirement  life  for  the  tnmnion  of  120,000 
RIN. 

(e)  An  alternative  method  of  compliance  or 
adjustment  of  the  cotnpliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  Rotorcrafl 
Certification  Office,  FAA,  Rotorcraft 
Directorate.  Operators  shall  submit  their 
requests  through  an  FAA  Principal 
Maintenance  Inspector,  who  may  concur  or 
comment  and  then  send  it  to  the  Manager, 
Rotorcraft  Certification  Office. 

Note  3:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Rotorcraft  Certification 
Office. 

(f)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  helicopter 
to  a  location  whne  the  requirements  of  this 
AD  can  be  accomplished. 

Issued  in  Fort  Worth,  Texas,  on  December 
4,1996.  '    _ -^ 


Eric  Br 

Acting  ManagBT,  Rotorcraft  Dinctorate, 
Aircraft  Certification  Service. 
[FR  Doc  96-31523  Filed  12-11-96;  8:45  am] 
HUMO  COOK  4tia-1»-U 


14  CFR  Part  39 

{Dock*!  No.  9e-MM-23e-AD) 

RIN  2120-^U64 

Airworthinesa  Directtvea;  Saab  Model 
SAAB  2000  Sertea  Alrplanaa 

agency:  Federal  Aviation      ;   ._ 
Administration,  DOT.       .  .,  :.  -i, 
ACTION:  Notice  of  pToptxiA  n^emaking 
(NPRM). 

SUMMARY;  This  document  proposes  the 
adoption  of  a  new  airworthiness 


directive  (AD)  that  is  applicable  to 
certain  Saab  Model  SAAB  2000  series 
airplanes.  This  proposal  would  require 
a  visual  inspection  to  detennine  if 
rudder  disconnection  has  occurred,  and 
replacement  of  the  disconnect  imit  with 
a  new  disconnect  unit,  if  necessary. 
This  [Mvposal  is  prompted  by  reports 
that,  due  to  the  existing  design,  the 
disconnect  unit  of  the  rudder 
disconnect  system  inadvertently  opened 
on  some  airplanes.  The  actions  specified 
by  the  proposed  AD  are  intended  to 
prevent  the  disconnect  unit  from 
opening  inadvertently,  which  coidd 
lead  to  inadequate  rudder  control,  if  the 
engine  fails  during  take-off  or  go-arotmd 
and  if  the  airplane  is  at  low  speed. 
DATES:  Ckunments  must  be  received  by 
January  22, 1997. 
ADDRESSES:  Submit  commenu  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA).  Transport 
Airplane  Directorate,  ANM-103, 
Attention:  Rules  Docket  No.  96-NM- 
236-AD,  1601  Und  Avenue,  SW., 
Renton.  Washington  98055-4056. 
Comments  may  be  inspected  at  this 
location  between  9:00  a.m.  and  3:00 
p.m.,  Monday  through  Friday,  except 
Federal  holidays. 

Tbe  service  information  referenced  in 
the  proposed  rule  may  be  obtained  from 
SAAB  Aircraft  AB,  SAAB  Aircraft 
Product  Support.  S-581.88,  Linko 
ping.  Sweden.  This  information  may  be 
examined  at  the  FAA.  Transport 
Airplane  Directorate,  1601  lind 
Avenue,  SW.,  Rentoa,  Washington. 
FOR  FURTHER  aiFORMATlON  CONTACT: 
Ruth  Haider,  Aerospace  Engineer, 
Standardization  Bruich,  ANM-113, 
FAA,  Transp<Ht  Airplane  Directorete, 
1601  Lind  Avenue,  SW.,  Rentcm. 
Washington  98055-4056;  telephone 
(206)  227-1721;  fax  (206)  227-1149. 

SUPPLEMQITARY  MFORMATION: 

CiHnnieiits  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Commimications  shall 
identify  the  Rules  Docket  number  and 
be  submitted  in  triplicate  to  the  address 
specified  above.  All  communications 
received  on  or  before  the  closing  date 
for  comments,  specified  above,  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposals  contained 
in  this  notice  may  be  changed  in  light 
of  the  comments  received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  econfflnic. 
environmental,  and  enei^gy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 


and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  far  examination  by 
interested  perscms.  A  report 
summarizii^  each  FAA-public  ctxitact 
concerned  with  the  sub^ance  of  thig 
proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  wislling  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
mtist  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  96-NM-236-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  conunenter. 

Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  Transport  Airplane  Directorate. 
ANM-103,  Attention:  Rules  Docket  No. 
96-NM-236-AD,  1601  Lind  Avmue, 
SW..  Renton.  Washington  98055-4056. 

Diacuaaion 

The  Luftfartsverket  (LFV).  which  is 
the  airworthiness  authority  for  Sweden, 
recently  notified  the  FAA  that  an  unsafe 
condition  may  exist  on  certain  Saab 
Model  SAAB  2000  series  airplanes.  The 
LFV  advises  that  it  has  received  reports 
that  the  disconnect  unit  of  the  rudder 
ccmtrol  system  was  foimd  opened  on 
some  in-service  airplanes.  InvestigaticMi 
revealed  that  the  existing  design  of  the 
disconnect  imit.  having  part  nimiber  (P/ 
N)  7327305-511  or -512,  may  allow  it 
to  inadvertently  open  without  the 
disconnect  handle  being  pulled.  This 
condition,  if  not  corrected,  could  restilt 
in  the  disconnection  of  the  left  and  right 
rudder  pedals;  this  situation  could  lead 
to  inadequate  rudder  cont^l,  if  the 
engine  fails  diuing  take-off  or  go-aroimd 
and  if  the  airplane  is  at  low  speed. 

Explanation  of  Relevant  Service 
Information 

Saab  has  issued  Alert  Service  Bulletin 
2000-A27-020,  dated  March  25, 1996.  - 
which  describes  procedtues  for 
performing  a  visual  inspection  to 
detennine  if  rudder  disconnecti(Hi  has 
occiured.  For  cases  where 
disconnection  has  occurred,  this  aervica 
bulletin  also  describes  procedures  for 
replacement  of  the  disarepant 
discoimect  unit  with  a  new  disconnect 
unit  having  P/N  7327299-661. 

Saab  also  has  issued  Service  Bulletin 
2000-27-021,  Revision  1,  dated  June  19, 
1996,  which  describes  pnx^dures  for 
replacement  of  disconnect  units,  having 
P/N  7327305-511  or  -512,  with  a  new 
disconnect  imit  having  P/N  7327305- 
513  or  7327299-661. 

The  LFV  classified  these  service 
bulletins  as  mandatory  and  issued 
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Swedish  airworthiness  directives  (SAD) 
1-095,  dated  March  25. 1996,  and  1- 
096R1,  dated  June  19. 1996  in  order  to 
assure  the  continued  airworthiness  of 
these  airplanes  in  Sweden. 

FAA's  CoBclusioiis 

This  airplane  model  is  manuiiactiued 
in  Sweden  and  is  type  certificated  for 
operation  in  the  United  States  imder  the 
provisions  of  section  21.29  of  the 
Federal  Aviation  Regulations  (14  CFR 
21.29)  and  the  applicable  bilateral 
airworthiness  agreement.  Pursuant  to 
this  bilateral  airworthiness  agreement, 
the  LFV  has  kept  the  FAA  informed  of 
the  situation  described  above.  The  FAA 
has  examined  the  findings  of  the  LFV, 
reviewed  all  available  information,  and 
determined  that  AD  action  is  necessary 
for  products  of  this  type  design  that  are 
certificated  for  operation  in  the  United 
States. 

Explanation  of  Requirements  of 
Proposed  Rule 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  airplanes  of  the  same 
type  design  registered  in  the  United 
States,  the  proposed  AD  would  require 
a  visual  inspection  to  determine  if 
rudder  disconnection  has  occurred,  and, 
if  so,  the  immediate  replacement  of  the 
disconnect  unit  with  a  new  unit.  The 
new  unit  would  be  required  to  be 
installed  eventually  on  all  affected 
airplanes.  The  actions  would  be 
required  to  be  accomplished  in 
accordance  with  the  service  bulletins 
described  previously. 

Coat  Impact 

The  FAA  estimates  that  3  Saab  Model 
SAAB  2000  series  airplanes  of  U.S. 
registry  would  be  affected  by  this 
proposed  AD,  that  it  would  take 
approximately  7  work  hours  per 
airplane  to  accomplish  the  proposed 
actions,  and  that  the  average  labor  rate 
is  $60  per  work  hoiu.  Required  parts 
would  be  provided  by  the  manufacturer 
at  no  cost  to  operators.  Based  on  these 
figiires,  the  cost  impact  of  the  proposed 
AD  on  U.S.  operators  is  estimated  to  be 
$1,260.  or  $420  per  airplane. 

The  cost  impact  figure  discussed 
above  is  based  on  assimiptions  that  no 
operator  has  yet  accomplished  any  of 
the  proposed  requirements  of  this  AD 
action,  and  that  no  operator  would 
accomplish  those  actions  in  the  futiue  if 
this  AD  were  not  adopted. 

Regulatory.  Impact 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  natiotial  government  and 


the  States,  or  on  the  distribution  of 
power  and  responsibiUties  among  the 
various  levels  of  government.  Therefore, 
in  accordance  with  Executive  Order 
12612.  it  is  determined  that  this 
proposal  would  not  have  sufficient 
federalism  impUcations  to  warrant  the 
preparation  of  a  Federalism  Assessment 

For  the  reasons  discussed  above,  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  the  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26. 1979);  and  (3)  if 
promulgated,  vrill  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  ntunber  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  drafl 
regulatory  evaluation  prei>ared  for  this 
action  is  contained  in  the  Rules  Docket. 
A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
ADDRESSES.  j|.    ; 

List  (rfSob|ect8  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Safety. 

The  Proposed  Amendment    »'i    "> 

Accordingly,  ptusuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations    . 
(14  CFR  part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 
Authority:  49  U.S.C.  106(g).  40113.  44701. 


139.13    [A« 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 
SAAB  Ainraft  AB:  Docket  96-NM-236-AD. 

Applicability:  Model  SAAB  2000  series 
airplanes,  serial  number  004  through  035 
indusive,  equipped  with  a  disconnect  unit 
having  part  number  (P/N)  7327305-511  or 
-512;  certificated  in  any  category. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (h)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and,  if  the  unsafis  condition  has  not 


been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  the  disconnect  unit  from 
opening  inadvertent^,  which  could  lead  to 
inadequate  rudder  control,  if  the  engine  fails 
during  take-off  or  go-around  and  if  the 
airplane  is  at  low  speed,  accomplish  the 
following: 

(a)  Within  30  days  after  the  effective  date 
of  this  AD,  perform  a  visual  inspection  to 
determine  if  rudder  disconnection  has 
occurred,  in  accordance  with  Saab  Alert 
Service  Bulletin  2000-A27-020.  dated  March 
25. 1996. 

(1)  If  no  disconnection  has  occurred, 
within  6  months  after  the  efiisctive  date  of 
this  AD,  replace  the  disconnect  unit  with  a 
new  disconnect  tmit.  in  accordance  with 
Saab  Service  Bulletin  2000-27-021,  Revision 
1,  dated  June  19, 1996.  After  replacement,  no 
further  action  is  required  by  this  AD.. 

(2)  If  disconnection  has  occurred,  prior  to 
further  flight,  replace  the  discoimect  unit 
with  a  new  discoimect  unit,  in  accordance 
with  Saab  Service  Bulletin  2000-27-021. 
Revision  1.  dated  June  19. 1996.  After 
replacement,  no  further  action  is  required  by 
this  AD. 

(b)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager, 
Standardization  Branch.  ANM-113.  FAA, 
TranspKjrt  Airplane  Directorate.  Operators 
shall  submit  their  requests  through  an 
appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  Standardization 
Branch.  ANM-113. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD.  if  any,  may  be 
.obtained  from  the  Standardization  Branch, 
ANM-113. 

(c)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

Issued  in  Ronton.  Washington,  on 
December  5,  U96. 
S.R.  Miller, 

Acting  Manager,  Transport  Airplane 
Directorate,  Aircraft  Certification  Savice. 
[FR  Doc.  96-31527  Filed  12-11-06;  8:45  am] 
BftUNQ  cooc  4«ie-1S-P 
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DEPARTICHT  OF  THE  TREASURY 
Intsmal  Revenue  Servloe    . 
2t  CFR  Part  1 

[REQ-2097«2-eq 

RIN1S4fr-AT32  ..'  : 

Allocations  of  Depreciation  Recapture 
Among  Partners  in  a  Partnership 

AGENCY:  Internal  Revenue  Service  (IRS), 
Treasury. 

ACTION:  Notice  of  proposed  rulemaking 
and  notice  of  public  hearing. 

summary:  This  document  contains 
proposed  regulations  relating  to  the 
allocation  of  depreciation  recaptiire 
among  partners  in  a  partnership.  The 
proposed  regulations  amend  existing 
regulations  to  require  that  any  gain 
characterized  as  depreciation  recapture 
must  be  allocated  to  each  partner  in  an 
amount  equal  to  the  lesser  of  the 
partner's  share  of  total  gain  from  the 
sale  of  the  property  or  the  partner's 
share  of  depreciation  from  the  property. 
The  proposed  regulations  affect 
partnerships  and  their  partners.  This 
document  also  contains  a  notice  of 
pubUc  hearing  on  the  proposed 
regulations. 

DATES:  Written  comments  must  be 
received  by  March  6, 1997.  Outlines  of 
oral  comments  and  requests  to  speak  at 
the  pubUc  hearing  scheduled  for  March 
27, 1997,  at  10  a.m..  must  be  received 
by  March  6, 1997. 

ADDRESSES:  Send  submissions  to 
CC:DOM:CORP:R  (REG-209762-95). 
room  5226,  Internal  Revenue  Service. 
POB  7604.  Ben  Franklin  Station, 
Washington,  DC  20044.  Submissions 
may  be  hand  delivered  between  the 
hours  of  8  a.m.  and  5  p.m.  to: 
CC:DOM:CORP:R  IREG-209762-951, 
Courier's  Desk,  Internal  Revenue 
Service,  1111  Constitution  Avenue, 
NW.,  Washington,  DC.  Alternatively, 
taxpayers  may  submit  comments 
electronically  via  the  Internet  by 
selecting  the  "Tax  Regs"  option  on  the 
IRS  Home  Page,  or  by  submitting 
comments  directly  to  the  IRS  Internet 
site  at  http.7/www.irs.ustreas.gov/prod/ 
tax_jegs/comment8.html.  The  public 
hearing  will  be  held  in  room  3313, 
Internal  Revenue  Bidlding,  1111 
Constitution  Avenue,  NW.,  Washington, 
DC  ... 


*. 


FOR  FURTHER  MF0RMAT10N  CONTACT: 
Concerning  the  regulations,  Daniel  J. 
Coburo  or  Deborah  Harrington,  (202) 
622-3050  (not  a  toll-free  number); 
concerning  submissions  and  the 
hearing,  Evangelists  Lee,  (202)  622- 
7190  (not  a  toll-free  number). 

SUPPLEMENTARY  INFORMATION: 

Backgroand 

This  docimient  proposes  to  change 
the  current  hicome  Tax  Regulations  (26 
CFR  part  1)  relating  to  the 
characterization  and  allocation  of 
depreciation  recapture  among  partners 
in  a  partnership. 

Section  1245  of  the  Internal  Revenue 
Code  requires  taxpayers  to 
recharacterize  as  ordinary  income  some 
or  all  of  the  gain  on  the  disposition  of 
certain  types  of  business  properties.  The 
amoimt  recharacterized  as  ordinary 
income  (recapture  gain)  is  the  lesser  of: 

(a)  the  gain  realized  oq,.disposition,  or 

(b)  the  total  deductions  allowed  or 
allowable  for  depreciation  or 
amortization  from  the  property.  Section 
1.1245-l(e)(2)  of  the  hicome  Tax 
Regulations  currentiy  provides  that  each 
partner's  share  of  recapture  gain  will 
generally  be  determined  in  accordance 
with  the  provisions  of  section  704.  The 
regulations  also  provide  that,  if  the 
partnership  agreement  provides  for  the 
allocation  of  total  gain  from  the  property 
but  does  not  provide  for  the  allocation 
of  recapture  gain,  recapture  gain  is 
allocated  in  the  same  manner  as  total 
gain. 

The  current  regulations  create  stHne 
uncertainty  because  it  is  unclear  how 
recapture  gain  is  allocated  imder  section 
704.  The  allocation  of  recapture  gain 
cannot  have  substantial  economic  effect 
because  classifying  a  pwrtion  of  the  gain 
as  recapture  gain  merely  changes  the  tax 
character  of  the  gain.  In  addition,  by 
allowing  the  partnership  to  allocate 
recapture  gain  in  the  same  manner  as 
total  gain,  the  current  regulations 
increase  the  possibihty  Uiat  a  partner 
may  receive  an  allocation  of  recapture 
gain  in  excess  of  the  partner's  share  of 
depreciation  from  the  property.  For 
example,  if  a  partner  acquires  an 
interest  in  a  partnership  that  has  frilly 
depreciated  the  property  and  the 
property  is  subsequenUy  sold  at  a  gain, 
the  partner  may  be  allocated  a  portion 
of  the  total  gain  and  a  portion  of  the 
recapture  gain,  even  though  the  partner 
did  not  receive  any  depreciation 
deductions  fitim  the  property.  This 
mismatch  between  depreciation 
allocations  and  recapture  allocations 
should  be  minimized  because  recapture 
gain  is  intended  to  oSset  the  earlier 
depreciation  deductions  taken  frtnn  the 


property  and  should  therefore  be 
allocated  to  the  extent  (xtssible  to  the 
partner  that  received  those  depreciation 
deductions.  Finally,  the  current 
regulations  do  not  provide  guidance  on 
the  allocation  of  recapture  gain  from 
contributed  property  subject  to  section 
704(c).  In  the  legislative  history  of  the 
1984  amendment  to  section  704(c), 
Congress  siiggested  that  Treasury  and 
the  Service  issue  regulations  governing 
the  allocation  of  recapture  gain  inherent 
in  property  contributed  to  a  partnership. 
See  H.R.  Rep.  No.  861.  98th  Cong..  2d 
Sess.  857  (1984);  see  also  Staff  of  the 
Joint  Comm.  on  Taxation.  98th  Cong., 
2d  Sess.,  General  Explanation  of  the 
Revenue  Provisions  of  the  Deficit 
Reduction  Act  of  1984  214  (Comm.  Print 
1984).  In  the  1994  preamble  to  the 
section  704(c)  final  regulations, 
Treasury  and  the  Service  indicated  that 
this  issue  would  be  considered  in  a  * 

separate  regulations  project.  59  FR 
66,726  (1994). 

Explanation  of  Provisioiu 

The  proposed  regulations  provide 
guidance  on  allocating  recaptxire  gain 
among  partners,  including  recapture 
gain  attributable  to  contributed 
property.  The  proposed  regulations 
provide  that  a  partner's  share  of 
recaptiue  gain  is  equal  to  the  lesser  of 
(1)  the  partner's  share  of  total  gain 
arising  from  the  disposition  of  the 
property,  or  (2)  the  partner's  share  of 
depreciation  or  amortization  from  the 
property.  This  rule  seeks  to  insure,  to 
the  extent  possible,  that  a  partner 
recognizes  recaptuie  on  the  disposition 
of  property  in  an  amount  equal  to  the 
depreciation  or  amortization  deductions 
previously  taken  by  the  p>artner  on  the 
property.  If  recaptiire  gain  remains   • 
unallocated  imder  the  general  rule,  the 
remaining  imallocated  gain  is  allocated 
among  those  partners  whose  shares  of 
total  gain  on  the  disposition  of  the 
property  exceed  their  shares  of 
depreciation  or  amortization  with 
respect  to  the  property.  Recaptiue  gain 
may  be  unallocated  under  the  general 
rule  if,  for  example,  the  total  gain 
allocated  to  a  partner  on  the  ule  of  the 
property  is  less  than  the  amoimt  of 
depreciation  previously  allocated  to  that 
partner. 

The  proposed  regulations  provide 
special  rules  for  determining  a  partner's 
share  of  depreciation  or  amortization 
from  ccmtributed  property  subject  to 
section  704(c).  The  propmed  regxilations 
provide  that  a  contributing  partner's 
share  of  depreciation  or  amortization 
includes  depreciation  or  amcHtization 
allowed  or  allowable  prior  to 
contribution.  In  addition,  the  proposed 
regulations  provide  that  curative  and 
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remedial  allocations  generally  reduce 
the  contributing  partner's  share  of 
depreciation  or  amortization  and 
increase  the  noncontributing  partners' 
shares  of  de^ffeciation  or  amortization. 

Treasury  and  the  Service  request 
comments  on  whether  these  special 
ruleit  can  be  incorporated  into 
accounting  systems  that  track  section 
704(c)  allocations  for  partnerships  with 
multiple  section  704(c)  properties. 

Proposed  EffBCtive  Date 

These  amendments  are  proposed  to 
apply  to  properties  acquired  by  a 
partnership  on  or  after  the  date  the 
regulations  are  pubUshed  as  final 
regulations  in  the  Federal  Register. 

Special  AnalyMS 

It  has  been  determined  that  this  notice 
4  of  proposed  rulemaking  is  not  a 
aignifirant  regulatory  action  as  defined 
in  EO  12866.  Therefore,  a  regulatory 
assessment  is  not  required.  It  also  has 
been  determined  that  section  5S3(b)  of 
the  Administrative  Procedure  Act  (5 
U.S.C.  chapter  5)  does  not  apply  to  these 
regulations,  and,  because  the  regulations 
do  not  impose  a  collection  of 
information  on  small  entities,  the 
Regulatory  Flexibility  Act  (5  U.S.C 
chapter  6)  does  not  apply.  Pursiiant  to 
section  7805(f)  of  the  Internal  Revenue 
Code,  this  notice  of  proposed 
rulemaking  wiU  be  submitted  to  the 
Chief  Counsel  for  Advocacy  of  the  Small 
Business  Administration  for  comment 
on  its  impact  on  small  business. 

Comments  and  Public  Hearing 

Before  these  proposed  regulations  are 
adopted  as  final  regulations, 
consideration  will  be  given  to  any 
written  comments  (a  signed  original  and 
eight  (8)  copies)  that  are  timely 
submitted  to  the  IRS.  All  comments  will 
be  available  for  pubUc  inspection  and 
copying. 

A  pubUc  hearing  has  been  scheduled 
for  March  27. 1997.  at  10:00  a.m.  in 
room  3313  of  the  Internal  Revenue 
Building,  1111  Constitution  Avenue, 
NW.,  Washington,  DC.  Because  of  access 
restrictions,  visitors  will  not  be 
admitted  beyond  the  Internal  Revenue 
Building  lobby  more  than  15  minutes 
before  the  hearing  starts. 

The  rules  of  26  CFR  601.601(aM3) 
apply  to  the  hearing. 

Persons  that  wish  to  present  oral 
comments  at  the  hearing  must  sulnnit 
written  comments  by  March  6, 1997, 
and  submit  an  outline  of  the  topics  to 
be  discussed  and  the  time  to  be  devoted 
to  each  topic  (signed  original  and  eight 
(8)  copies)  by  March  6, 1997. 


A  pwiod  of  10  minutes  will  be 
allotted  to  each  person  for  making 
comments. 

An  agenda  showing  the  schediding  of 
the  speakers  will  be  prepared  after  the 
deamine  for  receiving  ouUines  has 
passed.  Copies  of  the  agenda  will  be 
available  firee  of  charge  at  the  hearing. 

Drafting  Information:  The  principal  authors 
of  these  regulations  are  Daniel  ].  Cobum  and 
Deborah  Harrington.  Office  of  Assistant  Chief 
Counsel  (Passthroughs  and  Special 
Industries),  IRS.  However,  other  personnel 
from  the  IRS  and  Treasury  Department 
participated  in  their  development        .>"  .-,  . 

List  of  Subjwrts  in  26  CFR  Fait  t.    >'  •: 

Income  taxes.  Reporting  and 
recordkeeping  requirements.  Proposed 
Amendments  to  the  Regulations  ^ 

Accordingly,  26  CFR  part  1  is     *" 
proposed  to  be  amended  as  follows: 

PART  1— INCOME  TAXES 

Paragraph  1.  The  authority  citation 
for  part  1  continues  to  read,  in  part,  as 
follows: 

Authority:  26  U.S.C  7805  *  •  * 

Par.  2.  Section  1.704-3  is  amended  as 
follows: 

1.  Paragraphs  (a)(9)  and  (a)(10)  are 
redesignated  as  paragraphs  (a)(10)  and 
(a)(ll).  respectively. 

2.  New  paragraph  (a)(9)  is  added. 
The  addition  reads  as  follows: 

f  1.704-3    Contrtbutsd  property. 

(a)  •   •  *  '"  ' 

(9)  Contributing  and  noncontributing 
partners'  recapture  shares.  For  special 
rules  appUcable  to  the  allocation  of 
recapture  gain  with  respect  to  property 
contributed  by  a  partner  to  a 
partnership,  see  §§  1.1 245-1  (e)(2)  and 
1.1250-l(f). 

Par.  3.  Section  1.1245-1  is  amended 
by  revising  paragraph  (e)(2)  to  read  as 
follows: 

fl.l246-l    Oensrslnilefortrsatinsntaf 
gain  from  disposMons  of  csrtain 
dspreciable  property.  i.  ^ 

•        *        • ,       •        • 

(e)*  *  •  ■ 

(2)(i)  Unless  paragraph  (e)(3)  of  this 
section  applies,  a  partner's  distributive 
share  of  gain  recognized  under  section 
1245(a)(1)  by  the  partnership  is  equal  to 
the  lesser  of  the  partner's  share  of  the 
total  gain  from  the  disposition  of  the 
property  or  the  partner's  share  of  the 
depreciation  or  amortization  with 
respect  to  the  property.  Any  gain 
recognized  under  section  124S(a)(l)  by 
the  partnership  that  is  not  allocated 
under  the  first  sentence  of  this 
paragraph  is  allocated  among  the 


partners  whose  shares  of  total  gain 
exceed  their  shares  of  depreciation  or 
amortization  with  respect  to  the 
property  and  is  allocated  to  those 
partners  in  proporticm  to  (but  not  in 
excess  of)  their  shares  of  the  total  gain 
(including  gain  recognized  under 
section  1245(a)(1))  from  the  disposition 
of  the  property. 

(ii)  A  partner's  share  of  depreciation 
or  amortization  with  respect  to  property 
equals  the  total  amoimt  of  allowed  or 
allowable  depreciation  or  amortization 
previously  allocated  to  that  partner  with 
respect  to  the  property.  If  a  partner 
transfers  a  partnership  interest,  a  share 
of  depreciation  or  amortization  must  be 
allocated  to  the  transferee  partner  as  it 
would  have  been  allocated  to  the 
transferor  partner.  If  the  partner 
transfers  a  portion  of  the  partnership 
interest,  a  share  of  depreciation  or 
amortization  proportionate  to  the 
interest  transferred  must  be  allocated  to 
the  transferee  partner. 

(iii)(A)  A  partner's  share  of 
depreciation  or  amortization  with 
respect  to  property  contributed  by  the 
partner  includes  the  amount  of 
depreciation  or  amortization  allowed  or 
allowable  to  the  partner  for  the  period 
prior  to  the  property's  contnbution. 

(B)  The  partners'.shares  of 
depreciation  or  amortization  with 
respect  to  property  contributed  by  a 
partner  must  be  adjusted  to  account  for 
any  ciuative  allocations.  (See  §  1.704- 
3(c)  for  a  description  of  the  ciuntive 
allocation  method).  The  contributing 
partner's  share  of  depreciation  or 
amortization  with  respect  to  the 
contributed  property  is  decreased  (but 
not  below  zero)  by  the  amount  of  any 
curative  allocation  of  ordinary  income 
to  the  contributing  partner  with  respect 
to  the  contributed  property  and  by  the 
amount  of  any  curative  allocation  of 
deduction  or  loss  (other  than  capital 
loss)  allocated  to  the  noncontributing 
partners  with  respect  to  the  contributed 
property.  A  noncontributing  partner's 
share  of  depreciation  or  amortization 
with  respect  to  the  contributed  property 
is  increased  by  the  noncontributing 
partner's  share  of  any  curative 
allocation  of  ordinary  income  to  the 
contributing  partner  with  respect  to  the 
contributed  property  and  by  the  amount 
of  any  curative  allocation  of  deduction 
or  loss  (other  than  capital  loss)  allocated 
to  the  noncontributing  f>artner  with 
respect  to  the  contributed  property.  The 
partners'  shares  of  depreciation  or 
amortization  with  respect  to  property 
from  which  ciu^tive  allocations  of 
depreciation  or  amortization  are  taken  is 
determined  without  regard  to  those 
curative  allocaticms. 
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(C)  The  partners'  shares  of  - ,.  ^ 
depreciation  or  amortization  with     ^-"^  * 
respect  to  property  contributed  by  a 
partner  must  be  adjusted  to  accoimt  for 
any  remedial  allocations.  (See  §  1,704- 
3(d)  for  a  description  of  the  remedial 
allocation  method.)  The  contributing 
partner's  share  of  depreciation  or 
amortization  with  reject  to  the 
contributed  property  is  decreased  (but 
not  below  zero)  by  the  amount  of  any 
remedial  allocation  of  ordinary  income 
to  the  contributing  partner  with  respect 
to  the  contributed  property.  A 
noncontributing  partner's  share  of 
depreciation  or  amortization  with 
respect  to  the  contributed  property  is 
increased  by  the  amount  of  any 
remedial  allocation  of  depreciation  or 
amortization  to  the  noncontributing 
partner  with  respect  to  the  contributed 
property. 

(D)  The  principles  of  this  paragraph 
(e)(2](iii)  apply  in  determining  the  effect 
of  remedial  or  ciuvtive  allocations  on  a 
partner's  share  of  depreciation  or 
amortization  with  respect  to  property 
for  which  differences  between  book 
value  and  adjusted  tax  basis  are  created 
when  a  partnership  revalues  partnership 
property  pursuant  to  §  1.704- 
l(b)(2)(iv)(f). 

(iv)  Examples.  The  application  of  this 
paragraph  (e)(2)  may  be  illustrated  by 
the  following  examples: 

Example  1.  Recapture  allocations,  (i)  Facts. 
A  and  B  each  contribute  $5,000  cash  to  fonn 
AB,  a  general  partnership.  The  parmershlp 
agreement  provides  that  depreciation 
deductions  will  be  allocated  90  percent  to  A 
and  10  percent  to  B,  and,  on  the  sale  of 
depreciable  property,  A  will  first  be  allocated 
gain  to  the  extent  necessary  to  equalize  A's 
and  B's  capital  accounts.  Any  remaining  gain 
will  be  allocated  50  percent  to  A  and  50 
percent  to  B.  In  its  first  year  of  operations, 
AB  purchases  depreciable  equipment  for 
$5,000.  AB  depreciates  the  equipment  over 
its  5-year  recovery  period  and  elects  to  use 
the  straight-line  method.  In  its  first  year  of 
operations,  AB's  operating  income  equals  its 
expenses  (other  than  depreciation). 

(ii)  Year  J.  In  its  first  y«ar  of  operations, 
AB  has  $1,000  of  depreciation  fit>m  the 
partnership  equipment.  (To  simplify  this 
example,  the  partnership's  depreciation 
deductions  are  detennined  without  regard  to 
any  first-year  depreciation  conventions.)  In 
accordance  with  the  partnership  agreement, 
AB  allocates  90  percent  ($900)  of  dhe 
depreciation  to  A  and  10  percent  ($100)  of 
the  depreciation  to  B.  At  the  end  of  the  year, 
AB  sells  the  equipment  for  $5,200. 
recognizing  $1,200  of  gain  ($5,200  amount 
realized  less  $4,000  adjusted  tax  basis).  In 
accordance  with  the  {wrtnership  agreement 
the  first  $800  of  gain  is  allocated  to  A  to 
equalize  the  partners'  capital  accounts,  and 


the  remaining  $400  of  gain  is  allocated  $200 
to  A  and  $200  to  B. 

(iii)  Recapture  allocations.  $1,000  of  the 
gain  bam  the  sale  of  the  equipment  is  treated 
as  gain  recognized  under  section  1245(a)(1). 
Under  paragraph  (eK2)(i)  of  this  section,  each 
partner's  share  of  this  section  1245  gain  is  the 
lesser  of  the  partner's  share  of  total  gain 
recognized  on  the  sale  of  the  equipment  or 
the  partner's  share  of  total  depreciation  with 
respect  to  the  equipment.  Thus.  A's  share  of 
the  section  1245  gain  is  $900  (the  lesser  of 
A's  share  of  total  gain  ($1,000)  and  A's  share 
of  depreciation  ($900))  and  B's  share  of  the 
section  1245  gain  is  $100  (the  lesser  of  B's 
share  of  total  gain  (S200)  and  B's  share  of 
'  depreciation  ($100)).  Accordingly.  $900  of 
the  Si. 000  of  total  gain  allocated  to  A  will 
be  treated  as  ordinary  income  and  $100  of  the 
$200  of  total  gain  allocated  to  B  will  be 
treated  as  ordinary  income. 

Example  2.  Recapture  allocation  limited  by 
gain  share.  Assume  the  same  facts  as  in 
Example  1,  except  that  the  partnership 
agreement  provides  that  gains  and  losses 
from  the  sale  of  depreciable  property  will  be 
allocated  equally  between  the  partners.  On 
the  sale  of  the  equipment,  the  partnership's 
total  gain  of  $1,200  is  allocated  $600  to  A  and 
$600  to  B.  Under  paragraph  (e)(2)(i)  of  this 
section,  A's  share  of  the  section  1245  gain  is 
limited  to  $600  (the  amount  of  total  gain 
allocated  to  A)  even  though  As  share  of  the 
total  depreciation  fiom  the  equipment  was 
$900.  The  remaining  $400  of  section  1245 
gain  must  be  allocated  to  B.  Accordingly,  all 
$600  of  total  gain  allocated  to  A  is  treated  as 
ordinary  income  and  $400  of  the  S600  of  total 
gain  allocated  to  B  is  treated  as  ordinary 
income. 

Example  3.  Determination  of  partners' 
shares  of  depreciation  with  respect  to 
contributed  property,  (i)  Forts.  C  and  D  form 
partnership  CD  as  equal  partners.  C 
contributes  depreciable  personal  property  Cl 
with  an  adjusted  tax  basis  of  $800  and  a  fail 
market  value  of  $2,800.  D  contributes  $2,800 
cash.  Prior  to  contributing  Cl,  C  claimed 
$200  of  depreciation  from  Cl.  At  the  time  of 
contribution,  Cl  has  four  years  remaining  on 
its  5-year  recovery  period  and  is  depreciable 
under  the  straight-line  method.  At  the  time 
CD  is  formed,  it  purchases  depreciable 
personal  property  Dl  for  $2,800,  which  is 
depreciable  over  seven  years  under  the 
straight-Tine  method.  (To  simplify  the 
example,  all  depreciation  is  determined 
without  regard  to  any  first-year  depreciation 
conventions). 

(ii)  Traditional  method.  C  and  D  will  each 
be  allocated  $350  of  the  total  of  $700  of  book 
depreciation  from  Cl  in  year  1.  Under  the 
traditional  method  of  making  section  704(c) 
allocations,  C  will  not  be  allocated  any  tax 
depreciation  from  Cl  and  D  will  be  allocated 
the  entire  $200  of  tax  depreciation  bom  Cl. 
C  and  D  will  each  be  allocated  S200  of  book 
and  tax  depreciatipn  from  Dl.  As  a  result, 
after  the  first  year  of  partnership  operations, 
C's  share  of  depreciation  with  respect  to  Cl 
is  $200  (the  depreciation  taken  by  C  prior  to 
contribution)  and  D's  share  of  depreciation 
with  respect  to  Cl  is  $200  (the  amount  of  tax 


depreciation  allocated  to  D).  C  and  D  each 
have  a  $200  share  of  depreciation  with 
respect  to  Dl. 

(iii)  Effect  of  curative  allocations.  If  the 
partnership  elects  to  make  ouative 
allocations  under  §  1.704-3(c)  using 
depreciation  from  Dl ,  the  results  in  year  1 
will  be  the  same  as  under  the  traditional 
method,  except  that  S150  of  the  $200  of  tax 
depreciation  from  Dl  that  would  have  been 
allocated  to  C  under  the  traditional  method 
will  be  allocated  to  D  es  additional 
depreciation  with  respect  to  Cl.  As  a  result, 
after  the  first  year  of  partnership  operations. 
C's  share  of  depreciation  with  respect  to  Cl 
Mrill  be  reduced  to  $50  (the  total  depreciation 
taken  by  C  prior  to  contribution  ($200) 
decreased  by  the  amount  of  the  curative 
allocation  to  D  ($150)).  C's  share  of 
depreciation  with  respect  to  Dl  will  still  be 
$200  and  D's  share  of  depreciation  with 
respect  to  Cl  will  be  $350  (the  depreciation 
allocated  to  D  under  the  traditional  method 
($200)  increased  by  the  amount  of  the 
curative  allocation  to  D  ($150)).  D's  share  of 
depreciation  with  respect  to  Dl  will  still  be 
$200. 

(iv)  Effect  of  remedial  allocations.  If  the 
partnership  elects  the  remedial  allocation 
method  for  making  section  704(c)  allocations 
under  §  1.704-3(d),  there  will  be  $600  of  total 
book  depreciation  from  Cl  in  year  1.  (Under 
the  remedial  allocation  method,  the  amount 
by  which  Cl's  book  basis  ($2,800)  exceeds  its 
tax  basis  ($800)  is  depreciated  over  a  5-year 
life,  rather  than  a  4-year  life).  C  and  D  will 
each  be  allocated  one-half  ($300)  of  the  total 
book  depreciation.  As  under  the  traditional 
method,  C  will  be  allocated  $0  of  tax 
depreciation  from  Cl  and  D  will  be  allocated 
$200  of  tax  depreciation  from  Cl.  Because 
the  ceiling  rule  would  cause  a  disparity  of 
$100  between  D's  book  and  tax  allocations  of 
depreciation,  D  will  also  receive  a  $100 
remedial  allocation  of  depreciation  with 
respect  to  Cl,  and  C  will  receive  a  $100 
remedial  allocation  of  income  with  respect  to 
Cl.  As  a  result,  after  the  first  yeai  of 
partnership  operations,  D's  share  of 
depreciation  with  respect  to  Cl  is  $300  (the 
depreciation  allocated  to  D  under  the 
traditional  method  ($200)  increased  by  the 
amount  of  the  remedial  allocation  ($100)).  d 
share  of  depreciation  with  respect  to  Cl  is 
$100  (the  total  depreciation  taken  by  C  prior 
to  contribution  ($200)  decreased  by  the 
amount  of  the  remedial  allocation  of  income 
($100)).  As  imder  the  traditional  method,  C 
and  D  each  have  a  $200  share  of  depreciation 
with  respect  to  Dl. 

(v)  Effective  date.  This  paragraph 
(e)(2)  is  effective  for  properties  acquired 
by  the  partnership  on  or  after  [the  date 
the  regulations  are  published  as  final 
regulations  in  the  Federal  Register]. 

Margaret  Milaar  Rkhardaoa.  .- 

Commissioner  of  Internal  Revenue. 

[FR  Doc.  96-31364  Filed  12-11-96;  8:45  am] 
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rulings,  delegations  of  authority,  filing  of 
petitions  and  applications  and  agency 
statements  of  organization  and  fuTKtions  are 
examples  of  documents  appearing  in  this 


DEPARTMENT  OF  AGRICULTURE 

PoTMtServica 

Cold  Springs  Project,  Rocky  Mountain 
Region.  Medicine  Bow/Routt  National 
Forest,  Albany  County,  WY  and 
Converse  County,  WY 

AQENCY:  Forest  Service,  USDA. 
ACTION:  Notice  of  intent  to  prepare  an 
Environmental  Impact  Statement. 

summary:  The  Forest  Service  will 
prepare  an  Environmental  Impact 
Statement  (EIS)  on  a  proposal  to 
improve  forest  health  by  tree  harvest, 
and  treatment  of  excess  fuels  to  manage 
an  increasing  catastrophic  wildfire 
potential,  and  to  accomplish  other 
connected  and/or  related  actionCs), 
including  wildlife  habitat  improvement 
and  improved  access  development  and 
travel  management,  within  the  Cold 
Springs  analysis  area  on  the  Medicine 
Bow/Routt  National  Forest  in  Albany 
and  Converse  counties,  Wyoming, 
which  are  now  ripe  for  decision. 

The  Forest  Service  invites  comments, 
and  suggestions  on  the  scope  of  the 
analysis  to  be  included  in  the  Draft 
Environmental  Impact  Statement  (DEIS). 
In  addition,  die  Forest  Service  gives 
ifotice  that  it  is  beginning,  in 
cooperation  with  the  State  of  Wyoming 
and  other  federal  agencies,  a  full 
environmental  analysis  of  this  proposal, 
an  alternative  to  it  that  will  examhie  the 
effects  of  doing  nothing,  i.e.,  a  "no 
action"  alternative  to  the  proposal,  and 
other  alternatives  as  may  be  determined 
to  be  appropriate  in  order  to  analyze 
significant  issues  that  may  surface 
during  scoping  and  the  initial  public 
comment  period.  Interested  or  affected 
persons  may  participate  in,  and 
contribute  to  this  analysis,  and  to  the 
final  decision.  A  public  meeting  will  be 
held  in  January,  1997  at  the  new 
Douglas  Ranger  District  Office  at  2250 
East  Richards  Avenue,  Douglas, 
Wyoming  on  a  date  and  time  to  be 


determined.  The  purpose  of  this 
meeting  is  to  present,  describe  and 
discuss  site-specific  information  about 
the  proposed  action  and  the  analysis 
area,  and  to  provide  an  opportunity  for 
the  public  and  agencies  to  ask  questions 
and  comment  about  issues  that  should 
be  considered  in  the  analysis.  Interested 
persons  may  contact  the  District  Ranger 
at  the  address  or  telephone  nimiber 
given  below  after  December  5, 1996,  to 
learn  the  date  and  time. 

The  issues  raised  at  this  meeting  and 
during  the  scoping  phase  of  the  analysis 
will  ratablish  ihe  scope  of  the 
environmental  analysis  and  help  the 
respcHisible  official  develop  a  reasonable 
range  of  alternatives  to  be  considered. 
The  Forest  Service  welcomes  and  will 
consider  all  timely  public  or  agency 
comments  on  this  proposal. 
DATES:  Comments  in  response  to  this 
Notice  of  Intent  and  concerning  the 
scope  of  the  analysis  may  be  written  or 
oral,  and  should  be  received  by 
February  3, 1997. 

ADDRESSES:  Send  written  comments  to 
Malcolm  Edwards,  District  Ranger, 
Douglas  Ranger  District,  809  S.  9th 
Street,  Douglas,  Wyoming  82633.  Oral 
comments  can  be  made  by  calling  (307) 
358-4690. 

RESPONSIBLE  OFFICIAL:  Jerry  E.  Schmidt, 
Forest  Supervisor,  Medicine  Bow/Routt  ~ 
National  Forest,  2468  Jackson  St,,  " 
Laramie,  Wyoming,  82070. 
FOR  FURT>«R  INFORMATION  CONTACT: 
WiUiam  Steenson,  Environmental 
Coordinator,  at  (307)  358-4690. 
SUPPLEMENTARY  INFORMATION:  The 
proposal  for  the  Cold  Springs  project 
includes  individual  tree  harvest,  by 
salvage  and  stand  thinning,  and  stand 
regeneration  methods,  of  an  estimated  8 
mmbf  (million  board  feet),  associated 
road  construction  and/or  reconstruction 
over  an  estimated  at  9.0  miles,  right(s)- 
of— way  acquisition,  fuels  treatment, 
wildhfe  habitat  enhancements,  and 
related  actions.  The  tree  harvest  is 
intended  to  promote  a  healthy  forest 
stand  condition,  salvage  dead  and  dying 
trees  that  are  accessible  and  useable, 
and  provide  conunerciai  wood  products 
to  industry,  improve  tree  age  class 
distribution  and  increase  the  acres  of 
young  trees  in  the  area,  and  benefit 
wildhfe  species  that  use  forest  stands 
and  non-forest  areas  in  all  sucoessional 
stages.  The  Cold  Springs  analysis  area 
contains  two(2)  relatively  large  land 


areas  that  are  minimally-roaded  by 
historic,  two-track  roads,  and  have  what 
may  be  described  as'a  "roadless 
character",  and  are,  therefore,  suitable 
for  analysis  in  an  EIS. 

The  decision  to  be  made  is  whether, 
and  by  what  means,  to  proceed  with  tree 
harvest  by  timber  sale(s),  associated 
access  and  road  construction  activities, 
stand  regeneration  and  wildfire  hazard 
reduction,  and  other  connected  and 
related  actions  to  achieve  project  goals 
and  objectives. 

The  Medicine  Bow  National  Forest 
Land  and  Resource  Management  Plan 
includes  provisions  for  two(2)  timber 
sales  currently  decided  and/or  now  in 
NEPA  analysis  in  what  has  more 
recently  become  known  as  the  Cold 
Springs  analysis  area.  These  sales  are 
the  dox  Elder  (1997)  and  Russell's  Camp 
(1997)  sales.  Tlie  ciunulative  effects  of 
these  planned  sale  offerings  will  be 
analyzed  together  with  any  other  site- 
specific  proposals  for  tree  removal  by 
commercial  sale  offerings  that  may  be 
made  a  pari  of  the  pending  Cold  Springs 
environmental  assessment. 

The  Forest  Service  currently  manages 
the  NFS  lands  within  the  analysis  area 
under  "Management  Prescriptions  lA, 
2A,  5B,  6B  and  9A."  The  proposed 
action  is  consistent  with  the 
management  standards  and  guidelines, 
goals  and  objectives  for  these 
management  areas  and  the  Medicine 
Bow  National  Forest  Plan. 

The  Draft  Elnvironmental  Impact 
Statement  (DEIS)  is  expected  to  be 
available  after  August,  1997;  the  Final 
Environmental  Impact  Statement  and 
Record  of  Decision  after  December. 
1997. 

A  60-day  public  comment  period  on 
the  DEIS  will  commence  on  the  day  the 
Environmental  Protection  Agency 
publishes  a  "Notice  of  Availability"  in 
the  Federal  Register. 

The  Forest  Service  believes  it  is 
important  to  give  reviewers  notice  of 
several  court  rulings  related  to  pubUc 
participation  in  the  environmental 
review  process.  First,  reviewers  of  draft 
environmental  impact  statements  must 
structure  their  participation  in  the 
review  of  the  proposal  so  that  it  is 
meaningful  and  alerts  an  agency  to  the  - 
reviewer's  position  and  contentions. 
Vermont  Yankee  Nuclear  Power  Corp.  v. 
NRDC,  435  U.S.  519.  553  (1978).  Also, 
environmental  objections  that  could  be 
raised  at  the  draft  stage,  but  are  not 
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raised  until  after  completioD  of  the  final 
EIS,  may  be  waived  or  dismissed  by  the 
courts.  Gty  ofAngoon  v.  Model,  803 
F.2d  1016, 1022  (9th  Cir.  1986)  and 
Wisconsin  Heritages.  Inc.  v.  Harris,  490 
F.  3upp.  1334, 1338  (E.D.  Wis.  1980). 
Because  of  these  rulings,  it  is  important 
that  persons  who  are  interested  in  this 
proposal  participate  by  the  close  of  the 
60-day  comment  period  so  that  the 
Forest  Service  has  all  substantive 
comments  and  objections  available  at  a 
time  when  it  can  meaningfully  consider 
diem,  and  can  respond  to  them  in  the 
Final  EIS. 

To  assist  the  responsible  official  in 
identifying  and  considering  issues  about 
the  proposed  action,  comments  on  the 
Draft  EIS  should  be  specific  to  the 
analysis  {irea  and  the  actions 
conffldered.  It  is  helpful  if  comments 
reference  specific  chapters,  sections  and 
page  numbers.  Comments  may  address 
the  adequacy  of  the  analysis 
dociunented  in  the  draft,  or  the  merits 
of  the  alternatives  formulated  and 
discussed.  Reviewers  may  wish  to  refer 
to  the  Coimcil  on  Environmental 
Quality  (CEQ)  Regulations  for 
implementing  the  procedural  provisions 
of  die  National  Environmental  PoUcy 
Act  (40  CFR  1503.3)  in  addressing  these 
points.  All  comments  made  on  a  DEIS 
are  regarded  as  public  information. 

Dated:  November  25, 1996. 
Jerry  E.  Schmidt. 
Forest  Supervisor. 
(FR  Doc  96-31501  Piled  12-11-96;  8:45  am] 
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DEPARTMENT  OF  COMMERCE 

Bureau  of  Export  Administration 

information  Systams,  Technical 
Advisory  Committee;  Notice  of 
Partlaliy  Cloeed  Meeting 

A  meeting  of  the  Information  Systems 
Technical  Advisory  Committee  will  be 
held  January  7  &  8,  Room  1617M-2,  in 
the  Herbert  C.  Hoover  Building.  14th 
Street  between  Constitution  and 
Pennsylvania  Avenues,  NW.,' 
Washington,  DC.  This  Committee 
advises  the  Office  of  the  Assistant 
Secretary  for  Export  Administration 
with  respect  to  technical  questions  that 
affect  the  level  of  export  controls 
appUcable  to  information  systems 
equipmMit  and  technology. 

Januarjr  7 

General  Session 

9:00  ajn.-12:00  pjn.         »  •  »     V  ^ 

1.  Opening  remarks  W  Am  Cbairmai. 

2.  Presentation  oa  Office  of  Exporter 


Services  outreach  program. 

3.  Update  on  status  of  Export 
Administration  Hegulations. 

4.  PubUc  discussion  on  encryption 
issues. 

5.  Other  comiments  or  presentations.  ' 
by  the  public 

Closed  Session 

.^  6.  Discussion  of  matters  properly 
-  ^     classified  under  Executive  Order 
12958,  dealing  vdth  U.S.  export 
control  programs  and  strategic 
criteria  related  thereto. 

Januarys 

Closed  Session 

7.  Discussion  of  matters  properly 
classified  imder  Executive  Order 
12958,  dealing  with  U.S.  export 
control  programs  and  strategic 
criteria  related  thereto. 

The  General  Session  of  the  meeting  is 
open  to  the  public  and  a  limited  niunber 
of  seats  will  be  available.  To  the  extent 
time  permits,  members  of  the  pubUc 
may  present  oral  statements  to  the 
Conunittee.  Written  statements  may  be 
submitted  at  any  time  before  or  after  the 
meeting.  However,  to  facilitate 
distribution  of  public  presentation 
materials  to  the  Committee  memben, 
the  Committee  suggests  that  public 
presentation  materials  or  comments  be 
forwarded  at  least  one  week  before  the 
meeting  to  the  address  listed  below: 

Ms.  Lee  Ann  Carpenter,  TAG  Unit/OAS/ 
EA,  Room  3886C,  Bureau  of  Export 
Administration.  U.S.  Department  of 
Commerce,  Washington,  DC  20230 
The  Assistant  Secretary  for 
Administration,  with  the  conciurence  of 
the  delegate  of  the  General  Counsel, 
formally  determined  on  October  10, 
1995,  pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended,  that  the  series  of  meetings  or 
portions  of  meetings  of  these 
Committees  and  of  any  Subconmiittees 
thereof,  dealing  with  the  classified 
materials  Usted  in  5  U.S.C.  552(c)(1) 
shall  be  exempt  from  the  provisions 
relating  to  pubUc  meetings  found  in 
section  10  (a)(1)  and  (a)(3),  of  the 
Federal  Advisory  Ctnunittee  Act.  The 
remaining  soies  of  meetings  or  p<utions 
thereof  vrih  be  open  to  the  pubUc. 

A  copy  of  the  Notice  of  Determination 
to  close  meetings  or  portions  of 
meetings  of  these  Qnunittees  is 
available  for  pubUc  inspection  and 
copying  in  the  Central  Reference  and 
Records  Inspection  Facility,  Room  6020, 
U.S.  Department  of  Commerce. 
Washington,  DC.  For  further 
information  or  copies  of  the  minutes 
call  Lee  Ann  Carpenter.  202-482-2583. 


Dated:  December  6, 1096. 
Lae  Ann  Carpemar, 

Director,  Technical  Advisory  ComaUttee  Unit 
(FR  Doc  96-31495  FUed  12-11-46;  8:45  am] 
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COMMrrTEE  FOR  THE 
IMPLEMENTATION  OF  TEXTILE 
AGREEMENTS 

Announcement  of  Import  Restraint 
UmitI  and  Quarantaed  Access  Levels 
for  Certain  Cotton.  Wool  and  Man- 
Made  FilMr  Textile  Products  Produced 
or  Manufactured  in  the  Dominican 
Reputilic 

December  6. 1996. 

AGENCY:  Committee  for  the 

Implementation  of  Textile  Agreements 

(OTA). 

ACTION:  Issuing  a  directive  to  the 

Commissioner  of  Customs  establishing 

limits  and  guaranteed  access  levels. 

EFFECTIVE  DATE:  January  1. 1997. 
FOR  FURTHER  INFORMATION  CONTACT: 

Naomi  Freeman,  International  Trade 
Speciahst,  OfBce  of  Textiles  and 
Apparel,  U.S.  Department  of  Commerce, 
(202)  482-4212.  For  information  on  the 
quota  status  of  these  limits,  refer  to  the 
Quota  Status  Reports  posted  on  the 
bulletin  boards  of  each  Customs  port  or 
call  (202)  927-5850.  For  information  on 
embargoes  and  quota  re-openings,  call 
(202)  482-3715. 

SUPPLEMENTARY  INFORMATION: 

Authority:  Executive  Order  11651  of  March 
3, 1972,  as  amended:  section  204  of  the 
Agricultural  Act  of  1956,  as  amended  (7 
U.S.C  1854);  Uruguay  Rouod  Agreements 
Act 

The  import  restraint  limits  and 
Guaranteed  Access  Levels  (GALs)  for 
textile  products,  produced  or 
manufactured  in  the  Dominican 
Republic  and  exported  during  the 
period  January  1, 1997  throu^ 
December  31, 1997  an  based  on  limits 
notified  to  the  Textiles  Monitoring  Body 
pursuant  to  the  Urugtiay  Roimd 
Agreements  Act  and  the  Uruguay  Roimd 
Agreement  on  Textiles  and  Clothing     "^ 
(ATC). 

In  the  letter  published  below,  the 
Quurman  of  CTTA  directs  the 
Commissioner  of  Customs  to  estabUsh 
the  1997  limits  and  GALs. 

A  description  of  the  textile  and 
apparel  categories  in  terms  of  HTS 
niunbers  is  available  in  the 
CORRELATION:  Textile  and  Apparel 
Categories  with  the  Harmonized  Tariff 
Schedule  of  the  United  States  (see 
Federal  Register  notice  60  FR  65299. 
published  on  December  19, 1995). 
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Infoimation  regarding  the  1997 
CORRELATION  will  be  published  ia  the 
Federal  Register  at  a  later  date. 

Requirements  for  participation  in  the 
Special  Access  Program  are  available  in 
Federal  Registn-  notices  51  FR  21208, 
published  on  June  11, 1986:  52  FR  6594, 
published  on  March  4, 1987;  52  FR 
26057,  published  on  July  10, 1987;  and 
54  FR  50425,  published  on  December  6, 
1989.  • 

The  letter  to  the  Commissioner  of 
Custom^  and  the  actions  taken  puisuant 
to  it  are  not  designed  to  implement  all. 
of  the  provisions  of  the  Uruguay  Round 
Agreements  Act  and  the  ATC,  but  are  . 
designed  to  assist  only  in  the 
implementation  of  certain  of  their 
provisions. 
D.  Michael  Hutchinaon, 
Acting  Chairman,  Committee  for  the 
Implementation  of  Textile  Agreements. 

ConmittM  for  the  baplaBentation  oTTextfle 


previous  entries,  such  gcxxls  shall  be  subiect 
to  the  levels  set  forth  in  this  directive. 

Additionally,  imderithe  terms  of  the     -\   « 
Special  Access  Program,  as  set  forth  In  SI  PR 
21208  (June  11. 1986).  52  FR  26057  Quly  10, 
1987),  and  54  FR  50425  (December  6. 1989), 
efiectiva  on  January  1. 1907,  guaranteed 
access  levels  are  being  established  far  '; ' ; 
properly  certified  textile  products  aaMmblsd 
in  the  Dominican  Republic  from  £abric 
fanned  and  cut  in  the  United  States  in 
cotton,  wool  and  man-made  Hber  textile 
products  in  the  fallowing  categories  for  the 
period  January  1, 1997  through  December  31, 
1997: 


December  6, 1996. 
Commissioner  of  Customs, 
Department  of  the  Treasury,  Washington,  DC 
20229. 
Dear  Commissioner  Pursuant  the  section 
204  of  the  Agricultural  Act  of  1956,  as 
aniended  (7  U.S.C  1854),  the  Uruguay  Round 
Agreements  Act  and  the  Uruguay  Round 
Agreement  on  Textiles  and  Clothing  (ATQ; 
and  in  accordance  with  the  provisions  of 
Executive  Order  11651  of  March  3,1972,  as 
amended,  you  are  directed  to  prohibit, 
effactive  on  January  1, 1997.  entry  into  the 
United  States  for  consumption  and 
withdrawal  from  warehouse  for  consimiption 
of  cotton,  wool  and  man-made  fiber  textile 
products  in  the  following  categories, 
produced  or  manufoctured  in  the  Dominican 
Republic  and  exported  during  the  twelve- 
month period  beginning  on  January  1, 1997 
and  extending  through  December  31, 1997,  in 
excess  of  the  following  limits: 


Caiegofy 

Restraint  Irnt 

338/638  

793,000  dozen. 

339/639  

943,669  dozen. 

34Q«40  

816,350  dozen. 

342/642  

574,484  dozea 

347/348/647/ 

1 ,954,1 82  dozen  of  wtiich 

648. 

not  more  ttan  1,032,396 

dozen  shall  be  in  Cat- 

egories 647/648. 

861/661  

978,664  dozen. 

362«52  

10,070.000  dozea 

433  

21 ,400  dozen. 

442 

72.658  dozen. 

443  ^„ 

132,928  nun«)er^. 

444 

72,668  nunters. 

448 

37.430  dozen. 

633  

119.783  dozen. 

bnports  charged  to  theee  category  limits  far 
.  the  period  January  1. 1996  through  December 
31, 1996  shall  be  cfaajged  against  those  levels 
of  restraint  to  the  extent  of  any  unfilled 
balances.  In  the  event  the  limits  established 
fior  that  period  have  been  exhausted  by 


Catogoiy 

Quaranlsed  access  level 

338/638 

1.1 50.000  dozen. 

338«38 

1,160,000  dozen.  " 

340«40 ~ 

1 /)00.000  dozea  ;,^^-'V. 

342«42 

1.000.000  dozea 

347/348/647/ 

8.0Sa000  dozea 

648. 

351/651  

1,000.000 dozea        ;    •* 

352^62  

30.000,000  dozen.         / 

433  

21 ,000  dozen.            '  ■■  '  J(-. 

442  ,„ ™.„ 

66,000  dozen. 

443  

50.000  nunt)ers. 

444  ^- 

SaOOO  numbers.   .  ?^    • 

448 
633 


40.000  dozen. 
60.000  dozea 


Any  ^ipment  for  entry  under  the  Special 
Access  I>rogram  which  is  not  accompanied 
by  a  valid  and  correct  certification  and 
Export  Declaration  in  accordance  with  the 
provisions  of  tha  certification  requirements 
established  in  the  directive  of  February  25, 
1987,  as  amended,  shall  be  denied  entry 
unless  the  Government  of  the  Dominican 
Republic  authorizes  the  entry  and  any 
charges  to  the  appropriate  specific  limits. 
Any  shipment  which  is  declared  for  entry 
under  the  Special  Accsm  Program  but  found 
not  to  qualify  shall  be  denied  entry  into  the 
United  States. 

The  limits  set  forth  above  are  subiect  to 
adjustment  in  the  future  according  to  the 
provisions  of  the  Uruguay  Rojond  Agreements 
Act,  the  ATC.  and  any  administrative     i, 
arrangements  notified  to  the  Textiles      ^^ 
Monitoring  Body. 

In  carryiag  out  the  above  direcdons,  (he 
Commissioner  of  Customs  should  construe 
entry  into  the  United  States  for  consiunption 
to  include  entry  for  consumption  into  the 
Commonwealth  of  Puerto  Rico. 

The  Committee  for  the  Implementation  of 
Textile  Agreements  has  determined  that 
these  actions  fall  within  the  foreign  afbirs 
exception  of  the  rulemaking  provisions  of 
U.S.C553(a)(l). 

Sincerely, 
D.  Michael  Hutchinson, 
Acting  Chairman,  Committee  for  the 
Implementation  of  Textile  Affeementa. 
[FR  Doc  96-31537  PUed  12-11-96;  8:45  am] 
aaiMQ  oooc  asia-o»-F 


COMMODITY  FUTURES  TRADINQ 
COMMISSION 

SunsWiw  Act  Meting 

AGENCY  HOLOMQ  THE  MEETMO^ 
Commodity  Futures  Trading 
Gjmmission. 

THE  NMi  DATE:  10:00  a.m.,  Thursday, 
£)ecember  19, 1996. 

PtACE:  1155  2l8t  St..  N.W..  Washingtcm. 
D.C.,  Lobby  Level  Hearing  Room. 

tTATUSrOpen. 

MATTERS  TO  BE  C0N8I0ERED: 

Consideration  of  the  Notification  to  the 
Chicago  Board  of  Trade  regarding  the 
adequacy  of  the  delivery  specifications 
for  its  com  and  soybean  contracts. 

CONTACT  PERSON  FOR  MORE  INFORMATION: 

Jean  A.  Webb,  202-^18-5100. 

iMnAWebb, 

Secretary  of  the  Commission. 

[FR  Doc.  96-31763  Filed  12-10-«6;  3:32  pm] 

MUJNO  CODE  «3S1-01-H 


DEPARTMENT  OF  DEFENSE 

Office  of  the  Secretary 

Depanment  of  Defense  Wage 
CommittM;  Notfoe  of  Cloaed  Meetlnga 

Pursuant  to  the  provisions  of  section 
10  of  Public  Law  92-463,  the  Federal 
Advisory  Committee  Act.  notice  is 
hereby  given  that  closed  meetings  of  the 
Departm«it  of  Defense  Wage  Committee 
will  be  held  on  January  7, 1997;  January 
14, 1997;  January  21, 1997;  and  January 
28, 1997;  at  10:00  a.m.,  in  Room  A105. 
He  Nash  Building.  1400  Key 
Boulevard,  Rosslyn,  Virginia. 

Under  the  provisions  of  section  10(d) 
of  Public  Law  92-463,  the  Department 
of  Defense  has  determined  that  the 
meetings  meet  the  criteria  to  close 
meetings  to  the  public  because  the 
matters  to  be  considered  are  related  to 
internal  rules  and  practices  of  the 
Department  of  Defense  and  the  detailed 
wage  data  to  be  considered  were 
obtained  &om  officials  of  private 
establishments  with  a  guarantee  that  the 
data  will  be  held  in  confidence. 

However,  members  of  the  public  who 
may  wish  to  do  so  are  invited  to  sulHnit 
material  in  writing  to  the  chainnan 
concerning  matters  believed  to  be 
deserving  of  the  Committee's  attention. 

Additional  information  concerning 
the  meetings  may  be  obtained  by  writing 
to  the  Chainnan,  Department  of  Defense 
Wage  Committee,  4000  Defense 
Pentagon,  Washington.  DC  20301-4000. 
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Dated:  December  6. 1996. 
L~M.  Byimi,  . 

Alternate  OSD  Federal  Register  Liaison 
Offica,  Department  of  Defense. 

(FR  Doc  96-31553  Filed  12-11-96;  8:45  am] 
gHlftf)  OOOE  WHH)  IH  M 


DEPARTMENT  OF  ENERGY  '\^_  . ' 

Federal  Energy  Regulatory  ' 
Commiaaion  .  v- 


IPockM  No.  CP97-13O-O00) 


'■^f.- 


Columbia  Oulf  Tranamiaaion 
Company;  NoUoe  of  Request  Under 
Blanket  AuttKMlzation     ^     h^   ...  i;' 

December  6, 1996. 

Take  notice  that  on  November  27, 
1996,  Columbia  Gulf  Transmission 
Company  (Columbia  Gulf),  2603 
Augusta  STE  125,  Houston,  Texas 
77057-5637,  filed  in  Docket  No.  CP97- 
130-000  a  request  pursuant  to  Sections 
157.205  and  157.211  of  the 
Commission's  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205, 
157.211)  for  authorization  to  establish  a 
point  of  delivery  to  be  located  in 
Williamson  County,  Tennessee,  for  Part 
284,  Subpart  G  transportation  service  at 
an  existing  interconnection  to  United 
Qties  Gas  Company  (United  Qties) 
under  Coliunbia  Gulf  s  blanket 
certificate  issued  in  Docket  No.  CP83- 
496-000,  pursuant  to  Secticm  7(c)  of  the 
Natural  Gas  Act,  all  as  more  fully  set 
forth  in  the  request  that  is  on  file  with 
the  Commission  and  open  to  public 
inspection. 

Coliunbia  Gidf  proposes  to  establish 
an  interconnection  originally 
constructed  piusuant  to  the  Natural  Gas 
PoUcy  Act  Section  311  authorization 
located  in  Williamson  County, 
Teimessee,  for  Untied  Cities.  Coliunbia 
Gulf  states  the  two  12-inch  taps  were 
put  in-service  on  Novembra-  20, 1995, 
with  the  actual  cost  of  the  installation 
to  them  being  $436,455.  Coliunbia  Gulf 
advises  the  estimated  quantity  of  natural 
gas  to  be  delivered  to  the  existing 
interconnection  is  30.500  Dth  daily  and 
1  Bcf  annually. 

Any  person  or  the  Commission's  staff 
may,  within  45  days  alter  issuance  of 
the  instant  notice  by  the  Commission, 
file  pursuant  to  Rule  214  of  the 
Commission's  Procedural  Rules  (18  CFR 
385.214)  a  motion  to  intervene  or  notice 
of  intervention  and  pursuant  to  Section 
157.205  of  the  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205)  a 
protest  to  the  request.  If  no  protest  is 
filed  within  the  time  allowed  therefor^ 
the  proposed  activity  shall  be  deemed  to 
be  authorized  eSsctive  the  day  after  the 


time  allowed  for  filing  a  protest.  If  a 

protest  is  filed  and  not  withdrawn 

within  30  days  after  the  time  allowed 

for  filing  a  protest,  the  instant  request 

shaU  be  treated  as  an  appUcation  for 

authorization  pursuant  to  Section  7  of 

the  Natural  Gas  Act. 

LoisD.Cashdl. 

Secretary. 

(FR  Doc  96-31518  Filed  12-11-96: 8:45  am] 

■LUNQ  CODE  <n7-01-M 

tDoefcM  No.  RP97-1 15-0001  '  '■* 

Koch  QalBway  PIpeilne  Company; 
Correction  to  Notice  of  Propoaod 
Changea  in  FERC  Gaa  Tariff 

December  6. 1996. 

Take  notice  that  on  December  3, 1996, 
the  Commission  advised  the  public  of  a 
November  27, 1996  filing  made  by  Koch 
Gateway  Pipeline  Company  (Koch). 
According  to  Koch  the  December  3 
notice  did  not  accurately  represent  the 
nature  and  content  of  the  filing. 
Accordingly,' the  Commission  now 
revises  that  notice. 

Take  notice  that  on  November  27,  - 
1996,  Koch  Gateway  Pipeline  Company 
(Koch)  tendered  for  filing  the  following 
tariff  sheets  in  its  FERC  Gas  Tariff,  Fifth 
Revised  Volmne  No.  1,  to  be  effective 
December  27, 1996: 

Sixth  Revised  Sheet  No.  2705 
Sixth  Revised  Sheet  No.  2706 

Koch  states  this  filing  is  submitted  as 
an  application  pursuant  to  Section  4  of 
the  Natural  Gas  Act,  15  U.S.C.  \  717c 
(1988),  and  Part  154  of  the  Rules  and 
Regulations  of  the  Federal  Energy 
Regulatory  Commission. 

Koch  states  that  it  files  the  above  tariff 
sheets  to  revise  the  Crediting  of  Revenue 
section  of  the  Imbalance  Re^lution 
Procedures  in  Koch's  General  Terms 
and  Conditions.  Koch  states  that  these 
revisions  clearly  address  how  both  cash 
and  volumes  will  be  accounted  for 
under  this  program. 

Koch  states  mat  copies  of  the  filing 
are  being  mailed  to  Koch's  jurisdictional 
customers  and  interested  state 
regulatory  agencies. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  N.E.,  Washington,  D.C 
20426,  in  accordance  with  Sections 
385.214  and  385.211  of  the 
Commission's  regulations.  All  such 
motions  m  protest  must  be  filed  as 
provided  in  Section  154.210  of  the 
Commission's  regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 


protestants  parties  to  the  proceedings. 

Any  person  wishing  to  become  a  party 

must  file  a  motion  to  intervene.  Copies 

of  this  filing  are  on  file  with  the 

Commission  and  are  available  for  public 

inspection. 

LoiaD.Casiidi, 

Secretary. 

(FR  Doc  96-31515  Filed  12-11-96;  8:45  am] 

MJJNQ  COOK  «n  y-M-M 


[DoeiBat  No.  RP97-1sa-oeq 

Miaaiaatppi  Rhrer  Tranamiaaion 
Corporation:  Notice  of  Filing  of 
intwTuptible  Revenue  Crediting  Report 

December  6, 1996. 

Take  notice  that  on  December  2, 1996, 
Mississippi  River  Transmission 
Corporation  (MRT)  tendered  for  filing 
woKsheets  reflecting  the  proposed 
lump  simi  distribution  of  Excess 
Revenues  derived  from  providing 
service  uinder  Rate  Schedules  ITS  and 
ISS  and  certain  revenues  derived  from 
authorized  overrun  service. 

MRT  states  that  the  calculation  of 
MRT's  Excess  Revenue^  results  in  a 
principal  refund  amount  of  $704,283 
applicable  to  Rate  Schedules  FTS  and 
SCr  customers  and  a  principal  refund 
amount  of  $5,414  applicable  to  Rate 
Schedule  FSS  cvistomers  attributable  to 
the  12-month  period  ended  October  31, 
1996.  MRT  states  that  the  filing  is  being 
made  pursuant  to  Section  17  of  the 
General  Terms  and  Conditions  of  4ts 
FERC  Gas  Tariff,  Third  Revised  Volume 
No.  1. 

MRT  states  that  a  o^y  of  this  filing 
is  being  mailed  to  each  of  MRT's 
customers  and  to  the  state  commissions 
of  Arkansas,  Illinois  and  Kfissouri. 

Any  person  desiring  to  be  heard  or  to 
protest  this  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  88  First 
Street.  NE.,  Washingtcm,  DC  20426,  in 
accordance  with  Sections  385.211  and 
385.214  of  the  Commission's  Rules  and 
Regulations.  All  mich  motions  or 
protests  must  be  filed  on  or  before 
December  13, 1996.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
mtist  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Refarenoe 
Room. 

LolsaGaaiieU. 
Secretary. 

[FR  Doc  96-31514  Rled  12-11-96;  8:45  am] 
HLUNQ  cooe  snr-vMi 
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[Doctot  No*.  RPf7-180-000  and  RP97-181- 
000  (Not  ConsoHdatMl)] 

Northwest  Pipelin*  Corporation,  CNG 
Transmission  Corporation;  Notics  of 
Propossd  Changes  in  FERC  Qas  Tariff 

December  6, 1996. 

Take  notice  that  the  applicants 
referenced  above  tendered  for  filing  pro 
forma  tariff  sheets  in  compliance  wiUi 
theConmiission's  directives  in  Order 
No.  587. 

Order  No.  587  requires  pipelines  to 
reflect  changes  to  conform  to  the 
standards  adopted  by  the  Gas  bidustry 
Standards  Board  and  incorporated  into 
the  Commission's  Regiilations  by  Order 
No.  587.  issued  July  17, 1996  in  Docket 
No.  RM9&-1-000. 

Each  applicant  states  that  copies  of  its 
filing  are  being  mailed  to  its 
jiirisdictional  cxistomers  and  interested 
state  reexilatory  agencies. 

The  nUngs  are  not  being  consolidated. 
Any  pafty  who  wishes  to  file  a  motion 
to  intervene  or  pro^Rtet  must  file  a 
separate  i&tervention  or  protest  for  each 
docket. 

Any  person  desiring  to  be  heard  or  to 
protest  any  of  the  above  filings  should 
file  a  motion  to  intervene  or  protest  for 
each  with  the  Federal  Energy  Regulatory 
Commission.  888  First  Street  NE., 
Washington.  DC  20426.  in  accordance 
with  Sections  385.214  and  385.211  of 
the  Commission's  Rules  and 
Regulations.  All  such  motions  or 
protests  must  be  filed  on  or  before 
Decenlber  23, 1996.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriation  action  to 
be  taken  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room. 

Lois  D.  Caaiieil, 
Secretary. 

(FR  Doc.  9fr-31513  Filed  12-11-96;  8:45  am] 
MLUNO  COOC  SnT-OI-M 


[Doctet  No.  CP97-129-000I 

Transcontinental  Qas  Pipe  Un« 
Corporation;  Notice  of  Application  to 
AmerKi  Certificate 

December  6, 1996. 

Take  notice  that  on  November  27, 
1996,  Transcontinental  Gas  Pipe  Line 
Corporation  (Transco),  Post  Office  Box 
1396,  Houston,  Texas  77251,  filed  in 
Docket  No.  CP97-1 29-000,  an 
application  pursuant  to  Section  7(c)  of 
the  Natural  Gas  Act  and  Part  157  of  the 


Commission's  regulations  (18  CFR 157), 
to  amend  the  case-specific  certificate  of 
public  convenience  and  necessity 
issued  in  Docket  No.  CP84-1 46-000,  0t 
al.  pursuant  to  which  Transco  provides 
firm  transportation  service  to  Public 
Service  Electric  &  Gas  Qnnpany 
(PSE&G)  imder  Transco's  Rate  Schedule 
X-275.  Transco  wants  to  add  an  existing 
interconnection  between  the  systems  of 
Transco  and  CNG  Transmission 
Corporation  at  Leidy,  Pennsylvania 
(CNG/Leidy)  as  a  point  of  receipt  imder 
"Rate  Schedule  X-275,  all  as  more  fully 
set  forth  in  the  request  which  is  on  file 
with  the  Commission  and  open  to 
public  inspection. 

Transco  states  that  the  CNG/Leidy 
receipt  point  is  within  PSE&G's  existing 
firm  transportation  path  under  Rate 
Schedule  X-275.  Transco  asserts  that 
the  addition  of  this  receipt  point  will 
not  result  in  any  detriment  or 
disadvantage  to  Transco's  other 
customers,  alter  the  firm  quantities 
authorized  for  delivery  to  PSE&G,  or 
require  the  construction  of  any  facilities. 

Transco  explains  that  this  amendment 
is  required  by  the  pubUc  convenience 
and  necessity  because  it  will  enable 
PSE&G  to  access  additional  gas  supplies 
from  the  CNG/Leidy  receipt  point  imder 
the  Rate  Schedule  X-275  service, 
thereby  adding  security  and  flexibility 
to  the  gas  supply  requirement  of  PSEftG 
and  its  customers. 

Any  person  desiring  to  be  heard  or  to 
make  any  protest  with  reference  to  said 
application  should  on  or  before 
DecMober  16, 1996,  file  with  the  Federal 
Energy  Regulatory  Commission. 
Washington,  D.C.  20426,  a  motion  to 
intervene  or  a  protest  in  accordance 
with  the  requirements  of  the 
Commission's  Rules  of  Practice  and 
Procedive  (18  CFR  385.214  and 
385.211)  and  the  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.10).  All 
protests  filed  with  the  Commission  will 
be  considered  by  it  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  the  protestants  parties 
to  the  proceeding.  Any  person  wishing 
to  become  a  party  to  a  proceeding  or  to 
participate  as  a  party  in  any  hearing 
therein  must  file  a  motion  to  intervene 
in  accordance  with  the  Commission's 
Rules. 

Take  further  notice  that,  pursuant  to 
the  authority  contained  in.  and  subject  to 
the  jurisdiction  confarred  upon  the 
Federal  Energy  Regulatory  Commission 
by  Sections  7  and  15  of  the  Natural  Gas 
Act  and  the  Commission's  Rules  of 
Practice  and  Procedure,  a  hearing  will 
be  held  without  further  notice  before  the 
Commission  or  its  designee  on  this 
application  if  no  motion  to  intervene  is 
filed  within  the  time  require  herein,  if 


the  Commission  on  its  own  review  of 
the  matter  finds  that  a  grant  of  the 
certificate  for  the  proposal  is  require  by 
the  public  ccmvenience  and  necessity.  If 
a  motion  for  leave  to  intervene  is  timely 
filed,  or  if  the  Commission  on  its  own 
motion  believes  that  formal  hearing  is 
required,  further  notice  is  such  hearing 
will  be  duly  given. 

Under  the  procedure  herein  provided 
for,  unless  otherwise  advised,  it  will  be 
unnecessary  for  Transco  to  appear  or  be 
represented  at  the  hearing.  ^ 
Lois  D.  Cashell. 
Secretary. 

(FR  Doc  96-31519  Filed  12-11-46;  8:45  am] 
■UJNQ  oooc  inr-oi-M 


[Dodcet  No.  RP07-42-401] 

Trxicldine  Gas  Company;  Notics  of 
Proposed  Change  In  FERC  Qas  Tarfff 

December  6, 1996. 

Take  notice  that  on  December  4, 1996, 
Truckline  Gas  Company  (Truckline) 
tendered  for  filing  as  part  of  its  FERC 
Gas  Tariff,  First  Revised  Volume  No.  1, 
the  tariff  sheets  listed  on  Appendix  A 
attached  to  the  filing  to  become  effective 
Novembo- 17. 1996. 

Truckline  states  that  this  filing  is 
being  made  as  a  result  of  Truckline 
including  two  typographical  errors  on 
Sheet  No.  9A,  whidb  was  included  in 
the  October  18, 1996  filing  in  this 
docket  and  to  repaginate  Rate  Schedule 
LET  which  was  inadvertently  placed  in 
with  Rate  Schedule  QNT.  Truckline 
states  that  the  tariff  sheets  included  in 
Appendix  A  merely  correct 
administrative  errors  and  in  no  way 
change  Rate  Schedule  LFT  as  it  was 
approved  by  the  Commission  on 
November  15,  1996. 

.  Truckline  states  that  copies  of  this 
filing  are  being  served  on  all  parties  to 
this  proceeding,  jurisdictional 
customers  and  applicable  state 
regulatory  agencies. 

Any  person  desiring  to  protest  this 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  N.E.,  Washington,  D.C 
20426,  in  accordance  with  Section 
385.211  of  the  Commission's  Rules  and 
Regulations.  All  such  protests  must  be 
filed  in  accordance  with  Secticui 
154.210  of  the  Commission's 
Regulations.  Protests  will  be  considered 
by  the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Copies  of  this  filing  are 
on  file  with  the  Commission  and  are 
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available  for  public  inspection  in  the 

Pubhc  Refsrence  Room. 

LoteD-Cadlril. 

Secretary. 

(FR  Doc  96-31516  HImI  12-ll-e6;  8.-45am] 

MUMQ  coot  tn7-«MI 


(DoekM  No.  0797-14-0001 

Winiston  Basin  Interstate  Pipeline 
Company;  Nolloe  of  Proposed  -v 
Changes  In  FERC  Qas  Tariff 

Dscember  6, 1996. 

Take  notice  that  on  December  4, 1996, 
Williston  Basin  Interstate  Pipeline 
Company  CWilliston  Basin),  tmdered  f(» 
filing  as  part  of  its  FERC  Gas  Tariff, 
Second  Revised  Volume  Na  1,  the 
following  revised  tariff  sheets  to  become 
effective  December  4, 1996: 

Second  Revised  Vohune  No.  1 

Twelfth  Revised  Sheet  No.  778         *.        ' 
Fourteenth  Revised  Sheet  No.  779     '  ' . . 
Thirteenth  Revised  Sheet  Na  780      • 
Eleventh  Revised  Sheet  No.  781 
Thirteenth  Revised  Sheet  Nos.  782-784 
Fifteenth  Revised  Sheet  No.  785 
Sixteenth  Revised  Sheet  No.  786 
Seventeenth  Revised  Sheet  Nos.  787-788 
Eighteenth  Revised  Sheet  Nos.  789-790 
Seventeenth  Revised  Sheet  No.  791 
Eighteenth  Revised  Sheet  Nos.  792-794 
Thirteenth  Revised  Sheet  No.  829 
Fourteenth  Revised  Sheet  No.  831        f^  .   *  ~ 

Williston  Basin  states  that  the  revised 
tariff  sheets  are  being  filed  to  update  its 
Master  Receipt/DeUvery  Point  List 

Any  person  desiring  to  be  heard  or  to 
protest  this  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  N.E.,  Washington.  D.C. 
20426.  in  accordance  with  Sections 
385.214  and  385.211  of  the 
Commission's  Riiles  and  Regulations. 
All  such  motions  or  protests  must  be 
filed  in  accordance  with  Section 
154.210  (rf  the  Commissi<Hi's 
Regulations.  Protests  will  be  considered 
by  the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on 
file  with  the  Commission  and  are 
available  for  public  inspection  in  the 
Public  Reference  Room. 

LolsD.CaaiidU 

Secretaiy. 

(FR  Doc  96-31517  Piled  12-11-96;  8:45  am] 

mujm  CODE  snr-si-ii 


[Doctet  No.  EL9«-7»-000b  eteL] 

P8I  Energy,  Inc.,  st  sL;  Elsetrtc  Rste 
and  Corporals  Rsgulatton  Filings 

December  5. 1996. 

Take  notice  that  the  following  filings 
have  been  made  widi  the  Cominission: 

1.  PSI  Eno^,  Inc. 

[Docket  No.  EL96-73-000) 

^     Take  notice  that  on  October  25, 1996, 
PSI  Energy,  Inc.  tendered  for  filing 
additional  information  to  its  August  23. 
1996,  filing  in  this  docket 

Comment  date:  December  18, 1996,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

2.  Atlantic  City  Electric  Company, 
Defanarra  Power  ft  Light  Company 

(Docket  Na  BC97-7-000] 

Take  notice  that  on  November  27. 
1996,  Atlantic  Qty  Electric  Company 
(Atlantic)  and  Delmarva  Poww  &  light 
Company  (Delmarva)  (collectively, 
"Applicants")  tendered  for  filing  an 
application  to  merge  Atlantic  and 
Dslmarva  as  separate  operating 
subsidiaries  of  a  newly-formed  holding 
company,  which  will  be  a  registered 
holding  company  imder  the  Public 
UtiUty  Holding  Company  Act  (PUHCA). 

Atlantic  is  currently  a  subsidiary  of 
Atlantic  Energy,  Inc.,  an  exempt  holding 
company  under  PUHCA.  Under  the 
terms  of  an  Agreement  and  Plan  of 
Merger,  the  common  shares  of  Atlantic 
Energy  and  Delmarva  will  be 
surrendered  and  the  common 
shareholders  will  receive  common 
shares  of  the  newly-formed,  as-yet 
unnamed  holding  company.  AppUcants 
state  that  the  exchange  ratios  for  the 
common  stock  were  negotiated  at  arms- 
length.  As  part  of  these  negotiations, 
applicants  also  agreed  that  Atlantic 
Qiergy  shareholders  will  receive  a 
separately  established  amount  of  so- 
called  "Class  A"  common  stock. 

Notice  is  also  hereby  given  that  in 
conjiuiction  with  and  dependent  go 
approval  of  the  merger,  apphcants  have 
proposed  a  "hold-humle«s"  provision 
that  is  stated  to  ensure  that  the  merger 
will  not  increase  the  rates  under  any 
existing  FERC-)urisdictional  resale 
agreement  throughout  the  remaining 
terms  of  such  agreements. 

Applicants  have  filed  a  joint  open- 
access  FERC  Order  No.  888  transmission 
tariff,  i^iich  appUcants  state  would  go 
into  effect  at  the  time  the  merger  closes 
unless  superseded  by  tari&  made 
effective  as  part  of  the  ongoing 
proceedings  involving  the  restructuring 
of  the  Pomsylvania-New  Jersey- 
Maryland  Interconnection  Assodatian. 


Applicants  sulnnit  that  the  proposed 
merger,  which,  for  accounting  purposes, 
is  treated  as  an  acquisition  by  Delmarva 
of  Atlantic  Energy,  is  consistent  with 
the  pubUc  interest  as  required  by 
Section  203  of  the  FPA.  Applicants, 
therefore,  request  that  the  Commission 
approve  the  proposed  transactiiHi  and 
moger  without  the  necessity  of  a 
hearing. 

Comment  date:  December  26, 1996,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

3.  Pacific  Gas  ft  Electric  Company 

(Docket  No.  ER97-205-000K.,^ 

Take  notice  that  on  November  27, 
1996,  Pacific  Gas  ft  Electric  Company 
tendered  fn  filing  a  correction  to  its 
October  24, 1996,-filing  in  the  above- 
referenced  docket 

Copies  of  this  filing  have  been  served 
upon  the  U.S.  Department  of  the  Navy 
and  the  California  PubUc  Utihties 
Commission. 

Comment  date:  December  18. 1996,  in 
accordance  with  Standard  Paragraph  £ 
at  the  end  of  this  notice. 

4.  Interstate  Power  Company 

(Docket  No.  ER97-304-0001 

Take  notice  that  on  November  25, 
1996,  Interstate  Power  Company 
tendered  for  filing  an  amendment  in  the 
above-referenced  docket. 

Comment  date:  December  18, 1996,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

5.  norida  Power  ft  U^t  Company 

[Docket  No.  ER97-506-000I 

Take  notice  that  on  November  19, 
1996,  Florida  Power  ft  Light  Company 
tendered  for  filing  a  Notice  of 
Cancellation  of  the  Service  Agreement 
with  Industrial  Energy  Applications. 
Inc 

Comment  date:  December  18, 1996,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

6.  Wisconsin  Pnblk  Service 
Coiporatioii 

(Docket  No.  ER97-539-O00I 

Take  notice  that  on  November  21, 
1996.  Wisconsin  Pubhc  Service 
Corporation  (WPSC)  tendered  for  filing 
an  executed  mnbreUa  type  transmission 
service  agreement  between  WPSC  and 
Sonat  Power  Marketing  LJ'..  dated 
November  5. 1996. 

Comment  date:  Decranber  18, 1996.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

7.  Boston  Edison  Company 

(Docket  No.  ERg7-562-O00) 

Take  notice  that  on  November  22. 
1996.  Boston  Ediscm  Company  (Boston 
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Edison),  tendered  for  filing  a  Service 
Agreement  under  Original  Volume  No. 
8,  FERC  Order  888  Tariff  (Tariff)  for 
Mcmtaup  Electrie  Company  (Montaup). 
Boston  Edison  requests  that  the  Service 
Agreement  become  effective  as  of 
November  1,  1996. 

Edison  states  that  it  has  served  a  copy 
of  this  filing  on  Montaup  and  the 
Massachusetts  [)epartment  of  Public 
Utilities.  > 

Continent  date:  December  19, 1996,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

8.  BostoD  Ediaoa  Cnmpany 

[Docket  Na  ER97-563-0001 

Take  notice  that  on  November  22, 
1996,  Boston  Edison  Company  (Boston 
Edison),  tendered  for  filing  a  Service 
Agreement  and  Appendix  A  imder 
Original  Vohane  No.  6,  Power  Sales  &d 
Exchange  Tariff  (Tariff)  for  Equitable 
Power  Services  Co.  (Equitable).  Bostcm 
Edison  requests  that  the  Service 
Agreement  become  effective  as  of 
November  1, 1996. 

Edison  states' that  it  has  served  a  copy 
of  this  filing  on  Equitable  and  the 
Massachusetts  Department  of  Public 
Utilities. 

Comment  date:  December  19, 1996,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

9.  Boston  Edison  Company 

(Docket  No.  ER97-564-0001 

Take  notice  that  on  November  22, 
1996,  Boston  Edison  Company  (Boston 
Edison),  tendered  for  filing  a  Service 
Agreement  under  Original  Volume  No. 
8,  FERC  Order  888  Tariff  (Tariff)  for 
Equitable  Power  Services  Co. 
(Equitable).  Boston  Edison  requests  that 
the  Service  Agreement  become  effective 
as  of  November  1, 1996. 

Edison  states  that  it  has  served  a  copy 
of  this  filing  on  Eqmtable  and  the 
Massachusetts  Department  of  Public 
Utihties. 

Comment  date:  December  19, 1996,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

10.  Alleg^ieny  Power  Service 
Corporation,  en  behalf  of  Monongahela 
Power  Company,  The  Potomac  Edison 
Company,  and  West  Penn-Power 
Company  (AUegheny  Power) 

[Docket  No.  ER97-565-0001 

Take  notice  that  on  November  22, 
1996,  AUeghmy  Power  Service 
Corporation  on  behalf  of  Monongahela 
Power  Company.  The  Potomac  Edison 
Company  and  West  Penn  Power 
Company  (Allegheny  Power),  filed 
Supplement  No.  8  to  add  Illinova  Power 
M^ceting,  Inc.  and  Publip  Service 


Electric  and  Gas  Company  to  the 
Alle^eny  Poww  Open  Access 
Transmisnon  Service  TarifT  which  has 
been  submitted  for  filing  to  the  Federal 
Energy  Regulatory  Commission  in 
Docket  No.  OA96-18-000.  The 
proposed  efiisctive  date  under  the 
Service  Agreements  is  November  21, 
1996. 

Co|He8of  the  filing  have  been     '  ^,' 
provided  to  the  Public  Utilities 
Commission  of  Ohio,  the  Pennsylvania 
Public  Utility  Commission,  the 
Maryland  Pvdihc  Service  Commission, 
the  Virginia  State  Corporati(m 
Commission,  and  the  West  Virginia 
Public  Service  Commission. 

Comment  date:  December  19, 1996,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

11.  Interstate  Power  Company 

[DodLBt  No.  ER97-57»-000l 

Take  notice  that  on  November  25, 
1996,  Interstate  Power  Company  (IPW), 
tendered  for  filing  a  Transmission 
Service  Agreement  between  IPW  and 
Commonwealth  Edison  Company 
(Commonwealth).  Under  the 
Transmission  Service  Agreement,  IPW 
will  provide  non-firm  point-to-point 
transmission  service  to  Commonwealth. 

Comment  date:  December  19. 1996.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

12.  Potomac  Electric  Power  Company 

[Docket  NaBR97-58O-000)       >;.  ' 

Take  notice  that  on  November  2S, 
1996,  Potomac  Electric  Powef  Company 
(Pepco),  tmdered  for  filing  servioe 
agreements  pursiiant  to  Pepco  FERC 
Electric  Tariff.  Original  Volume  No.  4, 
entered  into  between  Pepco  and 
Engelhard  Power  Marketing,  Inc.,  Enron 
Power  Marketing,  Lac.  and  Potomac 
Electric  Power  Compjany.  An  effective 
date  of  November  25, 1996,  for  these      ,. 
service  agreements,  with  waivw  of 
notice,  is  requested. 

Comment  date:  December  19, 1996,  in 
accordaiKX  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

13.  Niagara  Mohawk  Power 
Corporation 

(Docket  No.  ER97-581-0001 

Take  notice  that  on  November  25, 
1996,  Niagara  Mohawk  Power 
Corporation  (NMPC),  tendered  for  filing 
with  the  Federal  Energy  Regulatory 
Commission  an  executed  Transmission 
Service  Agreement  between  NMPC  and 
Morgan  Stanley  Capital  Group,  Inc.  This 
Transmission  Service  Agreement 
specifies  that  Morgan  Stanley  Capital 
Ckoup,  Inc.  has  signed  on  to  and  has 
agreed  to  the  terms  and  conditions  of 


I^MPC's  Open  Access  Transmissicm 
Tariff  as  filed  in  (Docket  No.  OA96- 
194-000].  This  Tariff,  filed  wiUi  FERC 
on  July  9, 1996,  will  allow  NMPC  and 
Morgan  Stanley  Capital  Group,  Inc  to 
enter  into  separately  schedtded 
transactions  under  %^ch  NMPC  will 
provide  transmission  service  for  Morgan 
Stanley  Capital  Group.  Inc.  as  the 
parties  may  mutually  ^ree. 

NMPC  requests  an  effective  date  of 
November  13. 1996.  NMPC  has 
requested  waiver  of  the  notice 
requlremoits  for  good  cause  shown. 

NMPC  has  served  copies  of  the  filing 
upon  the  New  York  State  Public  Service 
Commission  and  Morgan  Stanley 
Capital  Group,  Inc. 

Comment  date:  December  19, 1996,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

14.  Cinergy  Services,  Inc 

(Docket  No.  OA97-34-0001 

Take  notice  that  Cinergy  Services,  Inc. 
(Cinergy)  on  November  20, 1996, 
tendered  for  filing  on  behalf  of  its 
operating  companies,  The  Cincinnati 
Gas  &  Electric  Company  (CG&E)  and  PSI 
Energy,  Inc.  (PSI),  modifications  to  the 
Interchange  Agreement  between  Cinergy 
and  InterCoast  Power  Marketing 
Company. 

The  modifications  are  being  made  to 
comply  with  the  imbimdling 
requirement  for  coordination  contracts 
contained  in  the  Commission's  Order 
No.  888  by  the  December  31, 1996 
deadline. 

Cinergy  has  requested  an  effective 
date  of  January  1, 1997. 

Copies  of  the  filing  were  served  on 
biteiCoast  Power  Mariceting  Company, 
the  Kentucky  Public  Service 
Commission,  the  Public  Utihties 
Commission  of  Ohio  and  the  Indiana 
Utility  Regulatory  Commission. 

Comment  date:  December  20, 1996,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 


15.  Cinergy  Services,  Inc. 

[Docket  No.  OA97-3  5-000) 

Take  notice  that  Cinergy  Services.  Inc 
(Cinergy)  on  November  22, 1996, 
tendered  for  filing  on  behalf  of  its 
operating  companies.  The  Cincinnati 
Gas  &  Electric  Company  (CG&E)  and  PSI 
Energy,  Inc.  (PSI),  modifications  to  the 
Interchange  Agreement  between  Cinergy 
and  Heartiand  Energy  Services,  Inc. 

The  modifications  are  being  made  to 
comply  with  the  unbimdling 
requirement  for  coordination  contracts 
contained  in  the  Commission's  Order 
No.  888  by  the  December  31, 1996 
deadline. 

Cinergy  has  requested  an  effective 
date  of  January  1, 1997. 


K 
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Copies  of  the  filing  were  served  on 
Heartland  Energy  Services,  Inc.,  the 
Kentiicky  Public  Service  Commission, 
the  Public  Utilities  QHnmission  of  Ohio 
and  the  Indiana  Utility  Regulatory 
Commission. 

Coniment  date:  December  23. 1996,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

16.  Cinergy  Services,  Inc.  -^ 

[Docket  No.  OA97-3&-000] 

Take  notice  that  Cinergy  Services,  Inc. 
(Cinergy)  on  November  22, 1996, 
tendered  for  filing  on  behalf  of  its 
operating  companies.  The  Cincinnati     • 
Gas  &  Electric  Company  (CG&E)  and  PSI 
Energy,  Inc.  (PSI),  modifications  to  the 
Interchange  Agreement  between  Cinergy 
and  Kimball  Power  Company. 

The  modifications  are  being  made  to 
comply  with  the  unbundling 
requirement  for  coordination  contracts 
contained  in  the  Commission's  Order 
No.  888  by  the  December  31. 1996 
deadline. 

Cinergy  has  requested  an  effective 
date  of  January  1, 1997. 

Copies  of  the  filing  were  served  on 
Kimball  Power  Company,  the  Kentucky 
Public  Service  Commission,  the  Public 
Utilities  Commission  of  Ohio  and  the 
Indiana  Utility  Regulatory  Commission. 

Comment  date:  December  23, 1996,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

17.  Cinergy  Services,  Inc. 

(Docket  No.  QA97-37-0001 

Take  notice  that  Cinergy  Services,  Inc. 
(Cinergy)  on  November  22, 1996, 
tendered  for  filing  on  behalf  of  its 
operating  companies,  The  Cincinnati 
Gas  &  Electric  Company  (CG&E)  and  PSI 
Energy,  Inc.  (PSI),  modifications  to  the 
Interchange  Agreement  between  Cinergy 
and  Koch  Power  Services.  Inc. 

The  modifications  are  being  made  to 
comply  with  the  unbimdling 
requirement  for  coordination  contracts 
contained  in  the  Commission's  Order 
No.  888  by  the  December  31, 1996 
deadline. 

Cinergy  has  requested  an  effactive 
date  of  January  1, 1997. 

Copies  of  the  filing  %vere  served  on 
Koch  Power  Services,  Inc.,  the  Kentucky 
Public  Service  Commission,  the  Public 
Utilities  Commission  of  Ohio  and  the 
Indiana  Utility  Regulatory  Commission. 

Comment  date:  December  23, 1996.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

1&.  Cinei^  Services,  Inc. 

(Docket  No.  OA97-38-000] 

Take  notice  that  Cinergy  Services,  Inc 
(Cinergy)  on  November  22, 1996, 


tendered  for  filing  on  behalf  of  its 
operating  companies,  The  Cincinnati 
Gas  &  Electric  Company  (CG&E)  and  PSI 
Energy,  Inc.  (PSI).  modifications  to  the 
Interchange  Agreement  between  Cinergy 
and  Gtizens  Lehman  Power  Sales. 

The  modifications  are  being  made  to 
comply  with  the  imbimdling 
requirement  for  coordination  contracts 
contained  in  the  Commission's  Order 
No.  888  by  the  December  31. 1996 
deadline. 

Cinergy  has  requested  an  efiective 
date  of  January  1, 1997. 

Copies  of  the  filing  were  served  on 
Gtizens  Lehman  Povtrer  Sales,  the 
Kentucky  Public  Service  Commission, 
the  Public  UtiUties  Commission  of  Obdo 
and  the  Indiana  Utility  Regulatory 
Commission. 

Comment  date:  December  23, 1996,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

19.  Cinergy  Services,  Inc. 

(Docket  No.  OAg7-3»-000] 

Take  notice  that  Cinergy  Services,  Inc. 
(Cinergy)  on  November  22, 1996, 
tendered  for  filing  on  behalf  of  its 
operating  companies.  The  Cincinnati 
Gas  &  Electric  Company  (CG&E)  and  PSI 
Energy,  Inc.  (PSI),  modifications  to  the 
Interchange  Agreement  between  Cinergy 
and  Catex  Vitol  Electric  LLC. 

The  modifications  are  being  made  to 
comply  with  the  unbtmdling 
requirement  for  coordination  contracts 
contained  in  the  Commission's  Order 
No.  888  by  the  December  31, 1996 
deadline. 

Cinergy  has  requested  an  effective 
date  of  January  1, 1997.  • 

Copies  of  the  filing  were  served  on 
Catex  Vitol  Electric  LLC,  the  Kentucky 
Public  Service  Commission,  the  Public 
Utilities  Commission  of  Ohio  and  the 
Indiana  Utility  Regulatory  Commission. 

Comment  crate.- Deoemoer  23, 1996,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

20.  Cinei^  ServiceB,  Inc. 

(Docket  No.  OA97-40-000] 

Take  notice  that  Cinergy  Services,  Inc. 
(Cinergy)  on  November  22, 1996, 
tendered  for  filing  on  behalf  of  its 
operating  companies.  The  Cincinnati 
Gas  &  Electric  Company  (CG&E)  and  PSI 
Energy,  Inc.  (PSI).  modifications  to  the 
Interchange  Agreement  between  Cinergy 
and  AES  Power,  Inc. 

The  modifications  are  being  made  to 
comply  with  the  imbundling 
requirement  for  coordination  contracts 
contained  in  the  Commission's  Order 
No.  888  by  the  December  31, 1996 
deadline. 

Qnergy  has  requested  an  e£fective 
date  of  January  1, 1997. 


Copies  of  the  filing  were  served  on 
AES  Power,  Inc.,  the  Kentuciqr  Public 
Snvice  Commission,  the  PubUc  Utilities 
Commission  of  Ohio  and  the  Indiana 
Utility  Regulatory  Commission.  <* 

Comment  date:  December  23, 1996,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

21.  Cineigy  Services,  Inc. 

(Docket  Na  OA97-41-O00] 

Take  notice  that  Cinergy  Services,  Inc. 
(Cinergy)  on  November  22, 1996, 
tendered  for  filing  on  behalf  of  its 
operating  companies.  The  r.inrinnwH 
Gas  &  Electric  Company  (CG&E)  and  PSI 
Energy,  Inc.  (PSI),  modifications  to  the 
Interchange  Agreement  between  Cinergy 
and  LG&E  Power  MarketLos  Inc. 

The  modifications  are  bemg  made  to 
comply  with  the  unbtmdling 
requirement  for  coordination  contracts 
contained  in  the  Commission's  Order 
No.  888  by  the  December  31, 1996 
deadline. 

Cinergy  has  requested  an  effective 
date  of  January  1, 1997. 

Copies  of  the  filing  were  served  on 
LG&E  Power  Marketing,  Inc.  the 
Kentucky  Public  Service  Commission, 
the  Public  Utilities  Commission  of  Ohio 
and  the  Indiana  Utility  Regulatory 
Commission. 

Comment  date:  December  23, 1996,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

22.  Qnergy  Services.  Inc. 

[Docket  No.  OA97-42-000] 

Take  notice  that  Cinergy  Services,  Inc. 
(Cinergy)  on  November  22, 1996. 
tendered  for  filing  on  behalf  of  its 
operating  companies,  The  Cincinnati 
Gas  &  Electric  Company  (CGa£)  and  P^ 
Energy,  Inc.  (PSI),  modifications  to  the 
Interchange  Agreement  between  Cinergy 
and  Buke/Louis  Dreyfus  L.L.C 

The  modifications  are  being  made  to 
comply  with  the  unbimdling 
requirement  for  coordination  contracts 
contained  in  the  Commission's  Order 
No.  888  by  the  December  31, 1996 
deadline. 

Cinergy  has  requested  an  effective 
date  of  January  1, 1997. 

Copies  of  the  filing  were  served  on 
Duke/Louis  Dreyfus  L.L.C.,  the 
Kentucky  Public  Service  Commission, 
the  Public  UtiUties  Commission  of  Otdo 
and  the  Indiana  Utility  Regulatory 
Commission. 

Comment  date:  December  23, 1996,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

23.  Gneigy  Services.  Inc. 

(Docket  No.  OA97-43-0001 

Take  notice  that  Qnergy  Services.  Inc 
(Qnergy)  on  November  22, 1996, 


65382  FBderal  Regiater  /  Vol.  61.  No.  240  /  Thursday,  December  12.  1996  /  Notices 


tendered  for  filing  an  behalf  of  its 
operating  companies.  The  Cincinnati 
Gas  &  Electric  Company  (CGAE)  and  PSI 
Energy.  Inc.  (PSI),  modifications  to  the 
Interchange  Agreement  between  Cinergy 
and  MidCon  Power  Services  Corp. 

The  modificati(His  are  being  made  to 
comply  with  the  imbundling 
requirement  for  coordination  contracts 
contained  in  the  Commission's  Order 
No.  888  by  the  December  31,  1996 
deadline. 

Cinragy  has  requested  an  effective 
date  of  January  1, 1997. 

Copies  of  the  filing  were  served  on 
MidCon  Power  Services  Corp.,  the 
Kentucky  Public  Service  Commission, 
the  Public  UtiUties  Conunission  of  Ohio 
and  the  Indiana  Utihty  Regulatory 
Commission. 

Comment  date:  December  23, 1996,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

24.  Ciiwrgy  Services,  Inc. 

(Docket  No.  OA97-44-000] 

Take  notice  that  Cinergy  Services,  Inc 
(Cinergy)  on  November  22, 1996, 
tendered  for  filing  on  behalf  of  its 
operating  companies,  The  Cincinnati 
Gas  k  Electric  Company  (CG&E)  and  PSI 
Energy,  Inc.  (PSI).  modifications  to  the 
Interchange  Agreement  between  Cinergy 
and  Torco  Energy  Marketing,  hic. 

The  modifications  are  being  made  to 
comply  with  the  unbundling 
requirement  for  coordination  contracts 
contained  in  the  Commission's  Order 
No.  888  by  the  December  31,  1996 
deadline. 

Cinergy  has  requested  an  effective 
date  of  January  1, 1997. 

Copies  of  the  filing  were  served  on 
Torco  Energy  Marketing,  Inc..  the 
Kentucky  Public  Service  Ctnnmission, 
the  Public  Utihties  Commission  of  Ohio 
and  the  Indiana  Utility  Regulatory 
Commission. 

Comment  date:  December  23, 1996,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

25.  Cinergy  Services,  Inc 

(Docket  No.  OA07-45-OOOI 

Take  notice  that  Cinergy  Services,  Inc. 
(Cinergy)  on  November  22,  1996, 
tendered  for  filing  on  behalf  of  its 
operating  companies.  The  Cincinnati 
Gas  ft  Electric  Company  (CGftE)  and  PSI 
Energy,  Inc.  (PSI),  modifications  to  the 
Interchange  Agreement  between  Cinergy 
and  Stand  Energy  Corporation. 

The  modifications  are  being  made  to 
comply  with  the  unbimdling 
requirement  for  coordination  contracts 
contained  in  the  Commission's  Order 
No.  888  by  the  December  31, 1996 
deadline. 


Cinergy  has  requested  an  effective 
date  of  January  1, 1997. 

Copies  of  the  filing  were  served  on 
Stand  Energy  Corporation,  the  Kentucky 
Public  Service  Commission,  the  Public 
Utihties  Commission  of  Ohio  and  the 
Indiana  Utihty  Regulatory  Commission. 

Comment  date:  December  23, 1996,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

26.  Cinergy  Services,  Inc    ,' 

(Docket  No.  OA97-46-0001 

Take  notice  that  Cinergy  Services,  Inc. 
(Cinergy)  on  November  22, 1996, 
tendered  for  filing  on  behalf  of  its 
operating  companies.  The  Cincinnati 
Gas  &  Electric  Company  (CG&E)  and  PSI 
Energy,  Inc.  (PSI),  modifications  to  the 
Interchange  Agreement  between  Cinergy 
and  NorAjm  Energy  Services,  Inc. 

The  modifications  are  being  made  to 
comply  with  the  unbundling 
requirement  for  coordination  contracts 
contained  in  the  Commission's  Order 
No.  88^  by  the  December  31. 1996 
deadline. 

Cinergy  has  requested  an  effective 
date  of  January  1. 1997. 

Copies  of  the  filing  were  served  oto 
NorAm  Energy  Services,  Inc..  the 
Kentucky  PubUc  Service  Commission, 
the  PubUc  Utihties  Commission  of  Ohio 
and  the  Indiana  Utihty  Regulatory 
Commission. 

Comment  date:  December  23, 1996,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice.     , 

27.  Clergy  Services,  Inc.  .* 

(Docket  Na  OA97-4  7-0001 

Take  notice  that  Cinergy  Services,  Inc. 
.  (Cinergy)  on  November  22. 1996, 
tendered  for  filing  on  behalf  of  its 
operating  companies.  The  Cinciimati 
Gas  &  Electric  Company  (CGAE)  and  PSI 
Energy,  Inc.  (PSI),  modifications  to  the 
Interchange  Agreement  between  Cinergy 
and  Qty  of  Talltihassee. 

The  modifications  are  being  made  to 
comply  with  the  unbundling 
requirement  for  coordination  contracts 
contained  in  the  Commission's  Order 
No.  888  by  the  December  31, 1996 
deadline. 

Cinergy  has  requested  an  efiiective 
date  of  January  1, 1997.  -      , 

Copies  of  the  filing  were  served  on 
City  of  Tallahassee,  the  Kentucky  Pubhc 
Service  Commission,  the  Pubhc  Utihties 
Commission  of  Ohio  and  the  Indiana 
Utihty  Regulatory  Commission. 

Comment  date:  December  23, 1996,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 


28.  Cinef]gy  Services,  Inc 

(Docket  No.  OA97-48-0001 

Take  notice  that  Cinergy  Services.  Inc. 
(Cinergy)  on  November  22, 1996, 
tendered  for  fifing  on  behalf  of  its 
operating  companies,  The  Cincinnati 
Gas  ft  Electric  Company  (CG&E)  and  PSI 
Energy,  Inc.  (PSI),  modifications  to  the 
Interchange  Agreement  between  Cinergy 
and  Sonat  Power  Marketing,  Inc. 

The  modifications  are  bcnng  made  to 
comply  with  the  unbimdling 
requirement  for  coordination  contracts 
contained  in  the  Commission's  Order 
No.  888  by  the  December  31, 1996 
deadline. 

Cinergy  has  requested  an  effective 
date  of  January  1, 1997. 

Copies  of  the  filing  were  served  on 
Sonat  Power  Marketing,  Inc.,  the 
Kentucky  PubUc  Service  Commission, 
the  PubUc  UtiUties  Commission  of  Ohio 
and  the  Indiana  UtiUty  Regulatory 
Commission. 

Comment  date:  December  23, 1996,  in 
accordance  with  Standard 'Paragraph  E 
at  the  end  of  this  notice. 

20.  Cinergy  Services,  Inc. 

(Docket  No.  OA97-49-0001 

Take  notice  that  Cinergy  Services,  Inc 
(Cinergy)  on  November  22, 1996, 
tendered  for  filing  on  behalf  of  its 
operating  companies.  The  Cincinnati 
Gas  &  Electric  Company  (CG&E)  and  PSI 
Energy,  Inc.  (PSI),  modifications  to  the 
Interchange  Agreement  between  Cinergy 
and  Tennessee  Power  Company. 

The  modifications  are  being  made  to 
comply  with  the  imbundling 
requirement  for  coordination  contracts 
contained  in  the  Commission's  Order 
No.  888  by  the  December  31,  1996 
deadline. 

Cinergy  has  requested  an  effecfive 
date  of  January  1, 1997. 

Copies  of  the  filing  were  served  on 
Tennessee  Power  Company,  the 
Kentucky  PubUc  Service  Commission, 
the  PubUc  UtiUties  Commission  of  Ohio 
and  the  Indiana  UtiUty  Regulatory 
Commission. 

Comment  date:  December  23, 1996,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

30.  Cinergy  Serviced,  Inc. 

[Docket  No.  OA97-5(M)00] 

Take  notice  that  Cinergy  Services,  Inc 
(Cinergy)  on  November  25,  1996, 
tendered  for  filing  on  behalf  of  its 
operating  companies.  The  Cincinnati 
Gas  &  Electric  Company  (CG&E>and  PSI 
Energy,  Inc.  (PSI),  modifications  to  the 
Interchange  Agreement  between  Cinergy 
and  Central  Illinois  Light  Company. 

The  modifications  are  being  made  to 
comply  with  the  unbundling 
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requirement  for  coordination  contracts 
contained  in  the  Commission's  Order 
No.  888  by  the  December  31, 1996 
deadline. 

Cinergy  has  requested  an  effective 
date  of  January  1, 1997. 

Copies  of  the  filing  were  served  on 
Central  Illinois  Light  Company,  the 
Kentucky  Public  Service  Commission, 
the  PubUc  UtiUties  Commission  of  Ohio 
and  the  Indiana  UtiUty  Regulatory 
Commission. 

Comment  date:  December  26. 1996,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

31.  Cinergy  S«rviccs,  Inc.  "'■..' 
(Docket  No.  OA97-51-0001 

Take  notice  that  Gnergy  Services,  Inc. 
(Cinergy)  on  November  25, 1996, 
tendered  for  filing  on  behalf  of  its 
operating  companies.  The  Cincinnati 
Gas  &  Electric  Company  (CG&E)  and  PSI 
Eneigy,  Inc.  (PSI),  modifications  to  the 
Interchange  Agreement  between  Cinergy 
and  Industrial  Energy  Applications,  Inc. 

The  modifications  are  being  made  to 
comply  with  the  unbundling 
requirement  for  coordination  contracts 
contained  in  the  Conunission's  Order 
No.  888  by  the  December  31, 1996 
deadline. 

Qnergy  has  requested  an  effective 
date  of  January  1, 1997. 

Copies  of  the  filing  were  served  on 
Industrial  Energy  AppUcations.  Inc.,  the 
Kentucky  PubUc  Service  Commission, 
the  Public  Utilities  Commission  of  Ohio 
and  the  Indiana  UtiUty  Regidatory 
Commission. 

Conmient  date:  December  26, 1996,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

32.  Cinergy  Services.  Inc. 

[Docket  No.  OA97-52-000] 

Take  notice  that  Cinergy  Services,  Inc. 
(Cinergy)  on  November  25, 1996, 
tendered  for  filing  on  behalf  of  its 
op«ating  companies.  The  Cincinnati 
Gas  &  Electric  Company  (CG&E)  and  PSI 
Energy,  Inc.  (PSI),  modifications  to  the 
Interchange  Agreement  between  Cinergy 
and  Aquila  Power  Corporation. 

The  modifications  are  being  made  to 
comply  with  the  imbundling 
requirement  for  coordination  contracts 
contained  in  the  Commission's  Order 
No.  888  by  the  December  31, 1996 
deadline. 

Cinergy  has  requested  an  effective 
date  of  January  1 ,  1997. 

Copies  of  the  filing  were  served  on 
Acquila  Power  Corporation,  the 
Kentucky  PubUc  Service  Commission, 
the  Public  Utihties  Commission  of  Ohio 
and  the  Indiana  Utihty  Regulatory 
Commission.  .         .     -v 


Conunent  date:  December  26, 1996. -in ' 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

33.  Cinei^  Services.  Inc. 

[Docket  No.  OAg7-53-000l 

Take  notice  that  Cinergy  Services,  Inc. 
(Cinergy)  on  November  25. 1996, 
tendered  for  filing  on  behalf  of  its 
operating  companies.  The  Cincinnati 
Gas  &  Electric  Company  (CG&E)  and  PSI 
Energy,  Inc.  (PSI),  modifications  to  the 
Interchange  Agreement  between  Cinergy 
and  PECO  Energy  Company. 

The  modifications  are  being  made  to 
comply  with  the  unbundling 
requirement  for  coordination  contracts 
contained  in  the  Commission's  Order 
No.  888  by  the  December  31. 1996 
deadline. 

Cinergy  has  requested  an  efiiective 
date  of  January  1, 1997. 

Copies  of  the  filing  were  served  on 
PECO  Energy  Company,  the  Kentucky 
PubUc  Service  Commission,  the  Public 
Utihties  Commission  of  Ohio  and  the 
Indiana  UtiUty  Regulatory  Commission. 

Comment  dat6:  December  26, 1996,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

Standard  Paragraph 

E.  Any  person  desiring  to  be  heard  or 
to  protest  said  filing  should  file  a 
motion  to  intervene  or  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  N.E.,  Washington,  D.C. 
20426.  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  18  CFR  385.214).  All  such  motions 
or  protests  should  be  filed  on  or  before 
the  comment  date.  Protests  will  be 
ccHisidered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
LoisD.CadMlI. 
Secretary. 

[FR  Doc  9&-31521  FUed  12-11-96: 8:45  am] 
■LUNQ  oooE  tn7-ei-r 


[Dodwt  Noe.  CP96-482-000.  CP96-402- 
002.  «d  CP96-606-000) 

CNQ  Transmission  Corporation,  Texas 
Eastern  Transmi  i  alon  Corppratton; 
Noooa  01  iniHii  to  rrapara  an 
Envlronmantai  Aaaaasntent  for  the 
Propoaad  Saaeonai  Service  Expansion 
Pro|aet  and  Request  for  Comments  on 
Environmental  laauas 

Deconber  6, 1996. 

The  staff  of  the  Federal  Eneigy 
Regulatory  Commission  (FERC  or 
Commission)  will  prepare  an 
mvironmental  assessment  (EA)  that  will 
discuss  the  environmental  impacts  of 
4he  construction  and  operation  of  the 
faciUties  proposed  in  the  Seasonal 
Service  Expansion  Project.^  The  total 
project  involves  the  constniction  of 
about  43.6  miles  of  pipeline,  five  salt 
caverns,  four  brine  injection  wells,  one 
new  compressor  station,  and  additional 
facihties  at  an  existing  compressor 
station;  use  of  five  existing  caverns  at  a 
storage  fadUty;  and  hydrostatic  testing 
of  existing  pipeline  for  operation  at 
higher  pressure.  The  facilities  would  be 
in  West  Virginia,  Pennsylvania,  New 
York,  Maryland,  and  Virginia.  (See 
appendix  1  for  location  maps  of  the 
proposed  faciUties.)^  This  EA  will  be 
used  by  the  Commission  in  its  decision- 
making process  to  determine  whether  an 
environmental  impact  statement  is 
necessary  and  whether  to  approve  the 
project. 

Summary  of  die  Propoaed  Profects 

CNG  Transmission  Corporation  (CNG) 
in  Docket  No.  CP96-492-000  ("SSE 
Project")  and  Texas  Eastern 
Transmission  Corporation  (Texas 
Eastern)  in  Docket  No.  CP96-606-000 
("Wintemet  Project")  (together  these 
projects  are  referred  to  as  the  "Seasonal 
Service  Expansion  Project")  want  to 
expand  the  capacity  of  their  faciUties.  ^ 

For  the  SSE  Project.  CNG  proposes 
faciUties  to  provide  103,000  dekatherms 
per  day  (Dth/d)  of  transmission  service 
and  9.3  bilUon  cubic  feet  (Bcf)  of  storage 
capaq^  for  various  ciistomers.  CNG 
seeks  authority  to: 


>  CNG  Trenamission  Coiporation't  and  T«xm 
Eastern  Transmiwion  Corporation's  application* 
were  filed  with  the  Conunission  under  Sactioa  7  of 
the  h4atural  Gas  Act  and  Part  157  of  the 
Commiuion's  regulations. 

'  The  appendices  referenced  io  this  notice  aie  not 
being  printed  in  the  F«dH«l  KagMw.  Copies  are 
•vailabla  from  the  Cooimission's  Public  Reference 
and  File*  Maintenance  Branch.  888  First  Street. 
NX.,  Washington.  D.C.  20426.  or  call  (202)  206- 
1371.  Copies  of  the  appendices  were  sent  to  all 
those  receiving  this  notice  in  the  mail. 

>CNG  filed  a  related  application  in  Docket  No. 
CP96-tg3-000.  The  staff  will  prepare  a  sepaiate 
•nviromneotal  aaaaasment  for  that  prcjecL 


••  .*-^ 
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•  construct  about  15.1  miles  of  24- 
inch-diameter  pipeline  in  Wetzel 
County.  West  \ruginia  (Line  TI^-492 
Extensions  1  and  2); 

•  construct  a  4,000  horsepower  (hp) 
addition  to  the  existing  Chambereburg 
Compressor  Station  in  Franklin  Coimty. 
Pennsylvania; 

•  conduct  hydrostatic  testing  of  five 
segments  of  the  existing  30-in(±- 
diameter  Line  PL-1  in  Loudoun  County. 
Virginia;  Frederick  and  Washington 
Counties.  Maryland:  and  Franklin 
County .Tennsylvania,  and  to  increase 
the  maximum  allowable  operating 
pressure  of  those  pipeline  segments  to 
1.250  poimds  per  square  inch  gauge 
(pag);  , 

•  construct  a  new  compressor  station 
(Bath  Compressor  Station)  with  three 
3.200  hp  compressors  in  Steuben 
Coimty.  (ilew  York; 

•  cooatruct  metering  and  regulating 
bcilities  at  the  Bath  Compressor 
Station; 

•  construct  about  20.4  miles  of  16- 
inch-diameter  pipeline  in  Steuben 
County.  New  York,  connecting  CNG's 
Woodhull  Compressor  Station  to  the 
Bath  Compressor  Station  (Line  TL-504); 

•  lease  from  Texas  Eastern  64,000 
Dth/d  of  transmission  capacity  on  the 
CRP  Line  in  Pennsylvania  from 
November  1, 1997,  through  October  31. 
1999;  and 


*  lease,  operate,  convert,  and  develop 
(over  a  period  of  four  years)  salt  cavern 
storage  bdlities  near  the  Town  of  Both. 
New  Yoik,  at  the  Bath  Petroleum 
Storage  Inc.  (Bath  Petroleum)  storage 
facility  including: 

— conversion  of  five  existing  liquid 
hydrocarbon  storage  cavMns  to  gas 
storage  caverns  (well  numbers  1, 3.  5. 
6,  and  7); 

— development  of  five  gas  storage 
caverns  (well  numbers  9. 10. 11. 12. 
and  14); 

^-drilling  or  four  brine  disposal  wells 
(wells  IBD,  2BD,  3BD,  and  4BD)  and 
use  of  an  existing  brine  disposal  well 
(well  8BD);  and 

—construction  of  various  lengths  of 
16-,  12-,  and  8-inch-diameter  pipeline 
to  connect  the  10  storage  wells  to  the 
Bath  Compressor  Station. 

Bath  Petroleum,  acting  as  a  contractor 
for  CNG,  would  convert  the  caverns  to 
gas  storage  and  construct  the  additional 
salt  caverns  and  pipelines  within  its 
existing  storage  fodlity. 

For  the  Wintemet  Project.  Texas 
Eastern  proposes  to  lease  to  CNG  64,000 
Dth/d  of  transmission  capacity  on  the 
CRP  Line  (jointly-owned  by  Texas 
Eastern  and  CNG)  in  Pennsylvania  frcm 
November  1, 1997,  through  October  31, 
1999.  After  October  31, 1999,  this 
capacity  would  be  committed  to 


Colimibia  Gas  Transmission  Corporation 
pursuant  to  a  pending  application  in 
Docket  No.  CP96-55&-000.  In  order  to 
provide  CNG  with  continued 
transmission  capacity  after  October  31, 
1999.  Texas  Eastern  proposes  to 
construct  additional  capacity  in  1999  aa 
the  CRP  Line  including: 

•  4.96  miles  of  36-inch-dismeter 
pipeline  on  the  discharge  of  the 
Uniontown  Compressor  Station  fitun 
mileposts  (MPs)  1071.64  to  1076.60  in 
Somerset  Coimty,  Pennsylvania, 
replacing  24-inch-diameter  idled 
p^line; 

•  3.13  miles  of  36-inch-diameter 
pipeline  on  the  discharge  of  the  Bedford 
Compressor  Station  from  MPs  1123.73 
to  1126.86  in  Fulton  County, 
Pennsylvania,  replacing  24-inch- 
diameter  idled  pipeline;  and 

•  the  following  abovegroimd 
facilities: 

— mainline,  crossover,  and  blowoCf 

piping  and  valving; 
— ^pressure  regulating  devices; 
— pig  launchers  and  receivers;  and 
— associated  pipeline  and  valves  for 

operating  ^nd  maintenance  purposes. 

Land  Requirements  for  Construction 

The  following  table  siunmarizes  the 
acres  of  land  required  for  the  projects  by 
docket. 


DisturtMd  areas 


Tenporaiy  WofV  Space 

Pennanent  Right-of-way  ._.. 
New  Atwveground  FadHties 

Total  (by  protect) 


Construction  of  all  facilities  proposed 
by  CNG  and  Texas  Eastern  would 
require  about  623  acres  of  land. 
Following  construction,  about  254  acres 
would  be  maintained  as  new  permanent 
right-of-way  and  about  44  acres  as  new 
abovegroimd  fedlity  sites.  The 
remaining  325  acres  of  land  would  be 
restored  and  allowed  to  revert  to  ifl^ 
former  use. 

Additional  temporary  work  spaces 
may  be  required  at  road,  stream,  and 
wetland  crossings.  Access  to  most  of  the 
project  would  be  along  existing  roads 
that  may  require  widening  and/or 
grading.  A  few  new  access  roads  may  be 
ccHistructed. 

TlieEAProGaM 

The  National  Enviroiunental  Policy 
Act  (NEPA)  requires  the  Commission  to 
take  into  account  the  environmental 
jmpacts  that  could  result  from  an  action 


whenever  it  considers  the  issuance  of  a 
Certificate  of  Public  Convenience  and 
Necessity.  NEPA  also  requires  us  to 
discover  and  address  concerns  the 
public  may  have  about  proposals.  We 
call  this  "scoping".  The  main  goal  of  the 
scoping  process  is  to  focus  the  analysis 
in  the  EA  on  the  important 
environmental  issues.  By  this  Notice  of 
Intent,  the  Commission  requests  public 
comments  on  the  scope  of  the  issues  it 
will  address  in  the  EA.  All  conunents 
received  are  considered  during  the 
preparation  of  the  EA.  State  and  local 
government  representatives  are 
encouraged  to  notify  their  constituents 
of  this  proposed  action  and  encourage 
them  to  comment  on  their  areas  of 
concern. 

The  EA  will  discuss  impacts  that 
could  occur  as  a  result  of  the 
construction  and  operation  of  the 


proposed  project  imder  these  general 
headings: 

•  geology  and  soils 

•  water  resources,  fisheries,  and 
wetlands 

•  vegetation  and  wildlife 

•  endangered  and  threatened  species 

•  pubhc  safety 

•  land  use 

•  cultiiral  resources 

•  air  quality  and  noise 

•  hazardous  waste 

We  will  also  evaluate  possible 
alternatives  to  the  proposed  project  or 
portions  of  the  project,  and  make 
reconunendations  on  how  to  lessen  or 
avoid  impacts  on  the  various  resource 
areas. 

Our  independent  analysis  of  the 
issues  will  be  in  the  EA.  Depending  on 
the  comments  received  during  the 
scoping  process,  the  EA  may  be 
published  and  mailed  to  Federal,  state, 
and  local  agencies,  public  interest 
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groups,  interested  individuals,  affected 
landowners,  newspapers,  libraries,  and 
the  Commission's  official  service  list  for 
this  proceeding.  A  comment  period  will 
be  allotted  for  review  if  the  EA  is 
published.  We  will  consider  all 
comments  on  the  EA  before  we 
recommend  that  the  Commission 
approve  or  not  approve  the  project. 

Currently  Identified  EnTironmental 
Issues 

We  have  already  identified  several 
issues  that  we  think  deserve  attention 
based  on  a  preliminary  review  of  the 
proposed  faciUties  and  the 
enviroiunental  information  provided  by 
CNG  and  Texas  Eastern. 

This  preliminary  list  of  issues  may  be 
changed  based  on  your  comments  and 
our  analysis. 

•  About  8  acres  of  prime  farmland 
would  be  taken  permanently  out  of 
agricultural  production  by  the 
expansion  at  the  Chambersbiug 
Compressor  Station. 

•  Hydrostatic  testing  of  the 
Myersville  segment,  Frederick  Coimty, 
Maryland,  is  within  the  South  Mountain 
State  Peril. 

•  Federally  listed  endangered  or 
threatened  species  may  occur  in  the 
proposed  project  area. 

•  The  crossing  of  the  Canisteo  River 
requires  a  Section  401  permit  and  a  site 
specific  crossing  plan. 

•  Increase  in  noise  and  emissions 
would  occur  due  to  the  construction  of 
the  Bath  Compressor  Station  and  the 
expansion  of  the  Chambersbuig 
Compressor  Station. 

•  A  total  of  39  wetlands  would  be 
crossed. 

•  A  total  of  41  streams  [18  perennial 
and  23  intermittent)  would  be  crossed. 
Four  of  the  perennial  streams  in  West 
Virginia  are  classified  as  high  quality 
streams.  Six  perennial  streams  in 
Pennsylvania  and  six  in  New  York  are 
classified  as  cold  water  fisheries. 

•  TheuseoftheBathPetroletun  . 
storage  facihty  would  involve: 
—conversion  of  existing  liquid 

petroleum  products  storage  caverns  to 

natural  gas  storage; 
— development  by  solution  mining 

(leaching)  of  new  stc»age  caverns; 
— drilling  and  use  oi  brine  disposal 

wells; 
— ^withdrawal  of  groundwater  to  use  in 

the  leaching  process; 
— disposal  of  brine  and  solid  wastes 

created  by  the  leaching  process;  and 
— long-term  operation  issues  involved 

in  using  salt  caverns. 

Public  Participation 

Your  can  make  a  difference  by 
sending  a  lettw  addressing  yoiir  specific 


comments  at  concerns  about  the  profect 
You  should  focus  on  the  potential 
environmental  effects  of  die  proposal, 
alternatives  to  the  proposal  (including 
alternative  locations/routes),  and 
measures  to  avoid  or  lessen 
environmental  impact  The  more 
specific  your  comments,  the  more  useful 
they  will  be.  Please  follow  the 
instructions  below  to  ensure  that  your 
comments  are  received  and  properly 
recorded: 

•  Address  your  letter  to:  Lois  Cashell, 
Secretary,  Federal  Energy  Regulatory 
Commission,  888  First  St.N.E., 
Washington,  DC  20426; 

•  Reference  IDocket  Nos.  CP96-492- 
000.  CP9&-492-002,  and  CP96-606- 
000; 

•  Also,  send  a  copy  of  your  lettw  to: 
Ms.  Jennifer  Goggin,  EA  Project 
Manager,  Federal  Energy  RegiUatonr 
Commission.  888  First  St..  N.E..  PR- 
11.2.  Washington.  DC  20426;  and 

•  Mail  your  comments  so  that  they 
will  be  received  in  Washington.  DC  on 
or  before  January  6, 1997. 

If  you  wish  to  receive  a  copy  of  the 
EA.  you  should  request  one  fiitim  Ms. 
Goggin  at  the  above  address  by  using  the 
form  attached  as  Appendix  3. 

Becoming  an  Intenrraor 

In  addition  to  involvement  in  the  EA 
scoping  process,  you  may  want  to 
become  an  official  party  to  the 
proceeding  or  become  an  "intervener". 
Among  other  things,  interveners  have 
the  rig^t  to  receive  copies  of  case- 
related  Commission  documents  and 
filings  by  other  interveners.  Likewise, 
each  intervener  must  provide  copies  of 
its  filings  to  cdl  other  parties.  If  you 
want  to  become  an  intervener  you  must 
file  a  motion  to  intervene  according  to 
Rule  214  of  the  Commission's  Rules  of 
Practice  and  Procedvire  (18  CFR 
385.214)  (see  appendix  2). 

Your  do  not  need  intervener  status  to 
have  your  scoping  comments 
considered. 

Additional  procedural  information 
about  the  proposed  project  is  available 
bom  Ms.  Jeimifer  Goggin.  EA  Project 
Manager,  at  (202)  208-2226. 
LoisD-Otthdl. 
Secretary. 

[FR  Doc  96-31520  FUed  12-11-96;  8:45  am] 
BHJJNQ  CODE  STIT-^I-M 


(Project  No*.  14M-133.  et  aL 

Hydroatoctric  Apf»licatiofis  [Grand 
Rivar  Dam  Authority  (QRDA),  at  al.]: 
Notlca  of  Applicationa 

Take  notice  that  the  following 
hydroelectric  applications  have  been 


filed  with  the  Commission  and  are    - 
available  for  public  inspection: 

la.  Type  of  Application:  Non-project 
Use  of  Project  Lands  (Expansion  of 
Marina). 

6.  Pro/ert  No.:  1494-133. 

c.  Date  Fj7ed;  October  7, 1996. 

d.  Applicant:  Grand  River  Dam 
Authority  (GRDA). 

e.  Name  of  Project:  Pensacola  Project. 
/.  Location:  The  proposed  marina 

expansion  would  be  located  in  the  Duck 
Creek  area  of  Grand  Lake  O'  the 
Cherokees  in  Delaware  County, 
Oklahoma 

g.  Filed  Pursuant  to:  Federal  Power 
Act,  16  U.S.C.  791(a)-825(r). 

h.  Applicant  contact:  Marsha 
Hawkins,  Grand  River  Dam  Authority, 
P.O.  Box  409,  Vinita,  OK  74301,  (918) 
256-5545. 

J.  FERC  contact:  John  K.  Hannida. 
(202)  219-0116. 

/.  Comment  date:  January  9, 1997. 

k.  Description  of  the  Application: 
GRDA  requests  approval  to  pjermit  Teny 
Frost,  d/b/a  Cherokee  Yacht  Club,  to 
add  two  additional  docks  containing  53 
boat  slips. 

1.  This  notice  also  consists  of  the  -, 
following  standard  paragraphs:  B,  Cl,  "^ 
and  D2. 

2a.  Type  of  Application:  ]oini 
Application  for  Transfer  of  License. 

b.  Project  No.:  3155-020. 

c.  Date  Filed:  October  21. 1996. 

d.  Applicants:  Coxlake  Carbonton 
Associates.  LP.  and  Coxlake  Caibonton 
Associates.  LLC. 

e.  Name  of  Project:  Carbonton  Dam 
Hydroelectric  Project 

/.  Location:  On  the  Deep  River  in  Lee 
County.T4orth  Carolina. 

g.  Filed  Pursuant  to:  Federal  Power 
Act,  16  use  791  (a)-825  (r). 

h.  Contacts: 

Garrison  W.  Brinton,  Manager,  Cox 
Lake  Carbonton  Associates.  50  East 
77th  street.  New  York,  NY  10021. 
(212)  628-6499. 

Shiryl  G.  Ballard,  Esquire.  Himton  & 
Williams,  P.O.  Box  109.  Raleigh.  NC 
27602.  (919)  899-3000. 
■    J.  FEflC  Contort;  Mr.  Lynn  R.  Miles, 
(202)  219-2671. 

/.  Comment  Date:  January  10. 1997. 

jc.  Description  of  the  Proposed  Action: 
The  licensee.  Coxlake  Carbonton 
Associates,  LP.,  a  New  Yorii;  limited 
partnership,  seeks  to  transfer  the  project 
license  to  Coxlake  Carbonton 
Associates,  LLC,  a  North  Carolina 
limited  liabiUty  company. 

1.  This  notice  also  consists  of  the 
following  standard  paragraphs:  B,  C2. 
and  D2. 

3a.  Type  ofFitng:  Request  for 
Extension  of  Time  to  Commence  Project 
Construction. 
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b.  ApfJicant:  Northiimhwliind  Hydro 
Paitnera,LJ>. 

c.  Profect  Name/No.:  The  propoted 
Northumberland  Hydroelec^c  Project, 
FERC  No.  4244-015,  is  to  be  located  in 
Saratoga,  Saratoga  County,  and 
Northumberland,  Washington  County. 
New  York,  on  the  Hudson  River. 

d.  Date  Filed:  October  29, 1996. 

e.  Pursuant  to:  Public  Law  104-242. 
/.  Applicant  Contact:  John  M. 

Forester,  Exec.  Vice  President, 
Adirondack  Hydro  Development 
Corporation,  39  Hudson  Falls  Road, 
South  Glens  Falls.  NY  12803.  (518)  747- 
0930. 

g,  FERC  Contact:  Mr.  Lynn  R.  Miles, 
(202)  219-2671. 

h.  Conunent  Date:  January  9, 1997. 

J.  Description  of  the  Request: 
Northumberland  Hydro  Partners,  LP. 
requests  that  the  exiting  deadline  fw  the 
commencement  of  construction  for 
FERC  Project  No.  4244  be  extended  to 
January  16. 1998. 

;'.  This  notice  also  consists  of  the 
following  standard  paragraphs:  B,  Cl, 
andD2. 

4a.  Type  of  Application:  Petition  for 
Declaratory  Order. 

b.  Docket  No:  DI97-2-000. 

c.  Date  Filed:  11/08/96. 

d.  Applicant:  Petersburg  Municipal 
Power  ft  Light. 

e.  Name  of  Project:  Blind  Slough 
Profect  ffERC  Project  No.  201). 

/.  Location:  In  southeast  Alaska  on  the 
soudiem  portion  of  KGtkof  Island 
approximately  16.5  highway  miles 
south  of  the  Qty  of  Petersburg.  (T.  61  S., 
R.  80  E.,  sees.  12  and  13,  uid  T.  61  S., 
R.  81  E..  sees.  6.  7, 8  and  18,  Copper 
River  Meridian.  AK). 

g.  Filed  Pursuant  to:  Section  23(b)  of 
the  Federal  Power  Act,  16  U.S.C  817(b). 

h.  Applicant  Contact:  Nan  Nalder, 
Acres  International  Corporation.  3254 
Eleventh  Avenue,  Seattle,  WA  98119, 
(206)  281-7079,  (206)  213-0652  (FAX). 

i.  FERC  Contact:  Diane  M.  Murray 
(202)  219-2682. 

;'.  Conunent  Date:  January  10, 1997. 

k.  Description  of  Project:  The  existing 
project  conisists  of:  (1)  A  32-foot-high  by 
205-foot-long  rockfill  dam  with  a 
concrete  upstream  face  covered  by  V*- 
inch  thick  alimiinum  plate  and 
sxirmounted  by  a  30-inch  aliuninum 
parapet  wall:  (2)  an  ungated  side- 
chaimel  spillway;  (3)  Crystal  Lake 
Reservoir,  with  approximately  4,450 
acre-faet  of  active  storage  and  a  surface 
area  of  233  acres  at  spillway  crest 
elevation  1,294  feet  msl;  (4)  a  4,642-foot- 
long,  20inch-  diameter  steel  penstock; 
(5)  a  small  collection  basin  near  the 
downstream  toe  of  the  project's  dam, 
containing  two  pumps  used  to  pump 
leakage  flow  into  the  project's  penstock: 


(6  j  t%vo  powerhouses  containing 
generating  units  with  rated  capacities  of 
1 .600  kW  and  400  kW;  and  (7) 
appurtraiant  facilities. 

When  a  Petition  for  Declaratory  Order 
is  filed  with  the  Federal  Energy 
Regulatory  Commission,  the  Federal 
Power  Act  requires  the  Commission  to 
investigate  and  determine  if  the 
interests  of  interstate  or  foreign 
commerce  would  be  affected  by  the 
project.  The  Commission  also 
determines  whether  the  project:  (1) 
Would  be  located  on  a  navigable 
waterway,  (2)  woiild  occupy  or  affect 
public  lands  or  reservations  of  the 
United  States;  (3)  would  utilize  surplus 
water  or  water  power  from  a 
government  dam;  or  (4)  if  applicable, 
has  involved  or  wotild  involve  any 
construction  subsequent  to  1935  that 
may  have  increesed  or  would  increase 
the  project's  head  or  generating 
capacity,  or  have  otherwise  si^iificantly 
modified  the  project's  pre-1935  design 
or  operation. 

1.  Purpose  of  Project:  To  provide 
electricity  for  the  Petersbu^  Municipal 
Power  ft  Light  customers. 

m.  This  notice  also  consists  of  the 
following  standard  paragraphs:  B,  Cl, 
andD2. 

5a.  Type  of  Application:  Amendment 
of  license. 

b.  Project  Nos:  11077. 

c.  Date  Filed:  Nov«nber  25. 1996. 

d.  Applicant:  Alaska  Power  ft 
Telephone  Compcmy. 

e.  Name  of  Project:  Goat  Lake  Hydro 
Project 

/.  Location:  Skagway,  Alaska. 

g.  Filed  Pursuant  to:  Federal  Power 
Act,  16  U.S.C  Section  791(a)-825(r).  . 

h.  Applicant  Contact:  Rc^rt  S. 
<kimm.  P.O.  Box  222. 191  Otto  Street. 
Port  Townsend.  WA  98368,  (907)  983- 
2902. 

i.  FERC  Contact:  Susan  Tseng,  (202) 
219-2798. 

/.  Conunent  Date:  January  21. 1997. 

k.  Description  of  Project:  Alaska 
Power  &  Telephone  Company  (licensee) 
has  filed  an  application  to  modify  and 
relocate  several  project  features.  The 
licensee  proposes  to  change  the 
alignment  and  extend  the  access  road  to 
the  bottom  of  the  Skagway  River  Valley, 
relocate  the  powerhouse  to  the  west  side 
of  the  Skagway  River,  extend  the 
transmission  line  to  the  new        _  -'  '.- 
powerhouse  location,  realign  the 
penstock  route  to  provide  to  an  elevated 
crossing  of  Brackett  Wagon  Road  and 
the  Skagway  River,  delete  the  125-foot- 
long  spillway  and  excavate  a  trench 
parallel  to  the  natural  outlet  of  the  lake. 
The  proposed  changes  will  increase  the 
acreage  the  project  occupies  on  lands 
owned  by  the  Alaska  Department  of 


Natural  Resoxuces,  but  do  not  affect  the 
total  acreage  on  federal  lands. 

/.  This  notice  also  consists  of  the 
following  standard  paragraphs:  B,  Cl, 
andD2. 

6a.  Type  of  Appiication:PnhBaiaiy 
Permit. 

b.  Project  No.:\\ 594-000. 

c.  Date  filed:  November  12, 1996. 

d.  Applicant:  Utah  Associated  . 
Mimicipal  Power  Systems. 

e.  Ncane  of  Project:  Dworshak 
Skeleton  Bay  Hydroelectric  Project. 

/.  Location:  Integral  with  the  U.S. 
Army  Corps  of  Engineer's  existing  717- 
foot-high  Dworshak  dam,  on  the  North 
Fork  Clearwater  River,  in  Clearwater 
County,  Idaho. 

g.  Filed  Pursuant  to:  Federal  Power 
Act.  16  U.S.C  791(a>-825(r). 

h.  Applicant  Contact:  Douglas  Himter, 
General  Manager,  Utah  Associated 
Municipal  Power  Systems,  8722  South 
300  West,  Sandy.  Utah  84070.  (801) 
566-3938. 

J.  FERC  Contact:  Mr.  Michael 
Strzelecki,  (202)  219-2827. 

/.  Comment  Date:  February  13, 1997. 

k.  Description  of  Project:  The 
proposed  project  would  involve  adding 
a  poweiiiouse  onto  the  existing  Corps  of 
Engineer's  powerhouse,  and  installing 
one  generating  unit  with  an  installed 
capacity  of  40  MW.  Electricity  will  be 
transported  via  Bormeville  Power 
Administration's  existing  transmission 
line. 

/.  This  notice  also  consists  of  the 
following  standard  paragraphs:  AS.  A7, 
A9.  AlO.  B.  C.  and  D2. 

7a.  Type  of  Application:  New  Major 
License. 

6.  fto/ect  No.;  P-2663-004. 

c.  Date  Filed:  May  12, 1995. 

d.  Applicant:  Minnesota  Power  & 
Light  Company. 

e.  Name  of  Project:  Pillager  Hydro 
Project. 

'/.  Location:  On  the  Crow  Wing  River 
in  Cass  and  Morrison  Counties  near 
Pillager,  Miimesota. 

g.  Filed  Pursuant  to:  Federal  Power 
Act.  16  U.S.C.  791(a)-825(r). 

h.  Applicant  Contact:  Christopher  D. 
Anderson,  Attorney,  Minnesota  Power  ft 
Light  Company.  30  West  Superior 
Street.  Duluth.  MN  55802.  (218)  722- 
2641. 

i.  FERC  Contact:  Ed  Lee  (202)  219- 
2809. 

;'.  Deadline  Date:  See  paragraph  D9. 

k.  Status  of  Environmental  Analysis: 
This  application  has  been  accepted  for 
filing  and  is  ready  for  environmental 
analysis  at  this  time — see  attached 
paragraph  09. 

1.  Description  of  Project:  The  {Hoject 
consists  of  the  following:  (1)  An  existing 
reservoir  with  a  siuiJace  area  of  768  acres 
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(ac)  at  the  normal  maximum  siir&ce 
elevation  of  1199.25  feet  National 
Geodetic  Vertical  Datum  (NGVO);  (2)  an 
existing  earth  dike,  located  in  a  swnale 
north  of  the  dam,  about  1,332  feet  long 
with  a  maximum  height  of  about  2  feet 
and  an  existing  earth  embankment 
section  (the  "North  Embankment"), 
about  225  feet  long  with  a  maximum 
height  of  about  25  feet,  which  includes 
a  tvro  foot-wide  concrete  corewall;  (3) 
an  existing  reinforced  concrete 
powerhouse,  supported  on  a  pile 
loimdation,  96  feet  long,  38  feet  wide, 
and  35  feet  hig^,  containing:  (a)  an 
intake  structure,  consisting  of  4  intake 
bays  with  steel  trashracks,  controlled  by 
3  timber  gates,  (b)  two  vertical  Francis 
turbines,  each  manufactxired  by  S. 
Morgan  Smith  and  rated  at  1,300  hp  (or 
975  kW),  and  (c)  two  existing  Ceneoal 
Electric  generators,  each  rated  at  760  kW 
(providing  at  total  plant  capacity  of 
1,520  kW);  (4)  an  existing  concrete 
gravity  roll-way  type  dam  composed  of: 

(a)  a  gated  section,  about  357  feet  long, 
equipped  with  16  timber  stop  log  gates, 

(b)  a  sluice  gate  section  about  1 3  feet 
long  equipped  with  a  4  feet  vdde  sluice 
gate  and  a  6  feet  by  6  feet  log  sluice  gate; 

(5)  an  existing  earth  embankment 
section,  about  223  feet  long  with  a 
maximum  height  of  about  30  feet;  and 

(6)  existing  appurtenant  fecilities.  No 
changes  are  being  proposed  for  this 
major  license.  The  applicant  estimates 
the  average  annual  generation  for  this 
project  is  8,826  MWh.  The  dam  and 
existing  project  facilities  are  oMmed  by 
the  applicant. 

m.  Purpose  of  Project:  Project  power 
is  utilized  in  the  applicant's  power 
generation  system. 

n.  This  notice  also  consists  of  the 
Rowing  standard  paragraphs:  A4  and 
09. 

o.  Available  Location  of  Application: 
A  copy  of  the  application,  as  amended 
and  supplemented,  is  available  for 
inspection  and  reproduction  at  the 
Commission's  Public  Reference  and 
Files  Maintenance  Branch,  located  at 
941  North  Capitol  Street,  N.E.,  Room 
3104,  Washington,  D.C.  20426,  or  by 
calling  (202)  208-1371.  A  copy  is  also 
available  for  inspection  and 
reproduction  at  Minnesota  Power  & 
Light  Company,.  30  West  Superior 
Street,  Duluth,  MN  55802  or  by  calling 
(218)  722-2641. 

Standard  Paragraphs 

A4.  Development  Application:  Public 
notice  of  the  filing  of  the  initial 
development  application,  which  has 
already  been  given,  established  the  due 
date  for  filing  competing  applications  or 
ndtices  of  intent.  Under  the 
Commission's  regulations,  any 


competing  development  application 
must  be  filed  in  response  to  and  in 
compliance  with  public  notice  of  the 
initial  development  application.  No 
competing  applications  or  notices  of 
intmit  may  he  filed  in  response  to  this 
notice. 

A5.  Preliminary  Permit:  Anyone 
desiring  to  file  a  competing  application 
for  preliminary  permit  for  a  proposed 
project  must  submit  the  competing 
application  itself,  or  a  notice  of  intent  to 
file  such  an  application,  to  the 
Commission  on  or  before  the  specified 
comment  date  for  the  particular 
application  (see  18  CFR  4.36). 
Submission  of  a  timely  notice  of  intent 
allows  an  interested  person  to  file  the 
competing  preliminary  permit 
application  no  later  than  30  days  after 
the  specified  comment  date  for  the 
particular  application.  A  competing 
preliminary  permit  application  must 
conform  with  18  CFR  4.30(b)  and  4.36. 

A7.  Preliminary  Permit:  Any  qualified 
development  applicant  desiring  to  file  a 
competing  development  appHcation 
must  submit  to\he  Commission,  on  or 
before  a  specified  comment  date  for  the 
particular  application,  either  a 
competing  development  applicatian  or  a 
notice  of  intent  to  file  such  an 
application.  Submission  of  a  timely 
notice  of  intent  to  file  a  development 
appUcation  allows  an  interested  person 
to  file  the  competing  application  no 
later  than  120  days  after  the  specified 
comment  date  for  the  particular 

application.  A  competing  license   

application  must  conform  with  18  CFR 
4.30(b)  and  4.36. 

A9.  Notice  of  intent:  A  notice  of  intent 
must  spediy  the  exact  name,  business 
address,  and  telephone  niunber  of  the 
prospective  applicant,  and  must  include 
an  unequivocal  statement  of  intent  to 
submit,  if  such  an  application  may  be 
filed,  either  a  preliminary  permit 
application  or  a  development 
application  (specify  which  type  of 
application).  A  notice  of  intent  must  be 
served  on  the  applicant(s)  named  in  this 
public  notice. 

AlO.  Proposed  Scope  of  Studies  under 
Permit:  A  preliminary  permit,  if  issued, 
does  not  authorize  construction.  The 
term  of  the  proposed  preliminary  permit 
would  be  36  months.  The  work 
proposed  imder  the  preliminary  permit 
would  include  economic  analysis, 
preparation  of  preliminary  engineering 
plans,  and  a  study  of  enviroimiental 
impacts.  Based  on  the  results  of  these 
studies,  the  Applicant  would  decide 
whether  to  proceed  Mdth  the  preparation 
of  a  development  application  to* 
construct  and  operate  the  project. 

B.  Comments.  Protests,  or  Motions  to 
Intervene:  Anyone  may  submit 


comments,  a  protest,  or  a  moticm  to 
intervene  in  accordance  with  the 
requirements  of  Rules  of  Practice  and 
Procedure.  18  CFR  385.210,  .211,  .214. 
In  detomining  the  appropriate  action  to 
take,  the  Commission  %vill  consider  all 
protests  or  other  comments  filed,  but 
only  those  who  file  a  motion  to 
intervene  in  accordance  with  the 
Commission's  Rules  may  become  a 
party  to  the  proceeding.  Any  comments, 
protests,  or  motions  to  intervene  must 
be  received  on  or  before  the  specified 
comment  date  fcv  the  particular 
application. 

C.  Filing  and  Service  of  Responsive 
Documents:  Any  filings  must  bear  in  all 
capital  letters  the  tide  "COMMENTS", 
"NOTICE  OF  INTENT  TO  FILE 
COMPETING  APPUCATICW". 
"COMPETING  APPUCATKM4". 
"PROTEST",  'TwfOTICW  TO 
INTERVENE",  as  applicable,  and  the 
Project  Number  of  .the  particular 
application  to  which  the  filing  refers. 
Any  of  the  above-named  documents 
must  be  filed  by  providing  the  original 
and  the  ninnber  of  copies  provided  by 
the  Commission's  regulations  to:  The 
Secretary,  Federal  Energy  Regulatory 
Commission,  888  First  Street,  N  J!., 
Washington,  D.C  20426.  An  additional 
copy  must  be  sent  to  Director,  Division 
of  Project  Review,  Federal  Energy 
Regulatory  Commission,  at  the  above- 
mentioned  address.  A  copy  of  any 
notice  of  intent,  competing  applicaticm 
or  motion  to  intervene  must  also  be 
served  upon  each  representative  of  the 
Applicant  specified  in  the  particular 
application. 

Cl.  Filing  and  Service  of  Responsive 
Documents:  Any  filings  must  bear  in  all 
capital  letters  the  title  "COMMENTS", 
"RECCMkffMENDA'nONS  FOR  TERMS 
AND  CONDITIONS",  "PROTEST",  or 
"MOTION  TO  INTERVENE",  as 
applicable,  and  the  Project  Number  of 
the  particular  appUcation  to  which  the 
filing  refers.  Any  of  the  above-named 
documents  must  be  filed  by  providing 
the  original  and  the  number  of  copies 
provided  by  the  Commission's 
regulations  to:  The  Secretary,  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  N£.,  Washington,  D.C 
20426.  A  copy  of  any  motion  to 
intervene  must  also  be  served  upon  eadi 
representative  of  the  Applicant 
specified  in  the  particular  application. 

C2.  Filing  and  Service  of  Responsive 
Documents:  Any  filings  must  bear  in  all 
capital  letters  the  tide  "COMMEKTS," 
"RECOMMENDATIONS  FOR  TERMS 
AND  CONDITIONS."  "NOTICE  OF 
INTENT  TO  FILE  COMPETING 
APPUCATION,"  "COMPETING 
APPLfCA-nON,"  "PROTEST,"  or 
"MOTION  TO  H^TERVENE,"  as 
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applicable,  and  the  Proiect  Number  of 
the  particular  application  to  which  the 
filing  refers.  Any  of  these  dociunents 
must  be  filed  by  providing  the  original 
and  the  nimiber  of  copies  provided  by 
the  Commission's  regulations  to:  The 
Secretary,  Federal  Energy  Regulatory 
Conomission,  888  First  Street,  NX. 
Washington,  DC.  20426.  A  copy  of  a 
notice  of  intent,  competing  application, 
or  motion  to  intervene  must  also  be 
served  upon  each  representative  of  the 
Applicant  specified  in  the  particular 
application. 

D2.  Agency  Comments:  Federal,  state, 
and  local  agencies  are  invited  to  file 
comments  on  the  described  application. 
A  copy  of  the  application  may  De 
obtained  by  agencies  directly  from  the 
.Applicant.  If  an  agency  does  not  file 
comments  within  the  time  specified  for 
filing  comments.it  will  be  presuimed  to 
have  no  comments.  One  copy  of  an 
.agency's  comments  must  also  be  sent  to 
the  Applicant's  representatives. 

D9.  riling  and  Service  of  Responsive 
Documents:  The  application  is  ready  for 
environmental  analysis  at  this  time,  and 
the  Commission  is  requesting 
comments,  reply  comments, 
recommendations,  terms  and 
conditions,  and  prescriptions. 

The  Commission  directs,  pursuant  to 
section  4.34(b)  of  the  regulations  (see 
Order  No.  533  issued  May  8, 1991.  56 
PR  23108,  May  20,  1991)  that  aU 
comments,  recommendations,  terms  and 
conditions  and  prescriptions  concerning 
the  application  be  filed  with  the 
Commission  within  60  days  from  the 
issuance  date  of  this  notice  (Febniary  3, 
1997  for  Project  No.  2663-004).  All 
reply  comments  must  be  filed  with  the 
Commission  within  105  days  fiom  the 
date  of  this  notice  (March  20,  1997  for 
Project  No.  2663-004). 

Anyone  may  obtain  an  extension  of 
time  fcM'  these  deadlines  from  the 
Commission  only  upon  a  showing  of 
good  cause  or  extraordinary 
circumstances  in  accordance  with  18 
CFR  385.2008. 

All  filings  must  (1)  bear  in  all  capital 
lettere  the  title  "COMMENTS",  "REPLY 
COMMENTS", 

"RECOMMENDATIONS."  "TERMS 
AND  CONDITIONS."  or 
"PRESCRIPTICMMS:"  (2)  set  forth  in  the 
heading  the  name  of  the  applicant  and 
the  project  number  of  the  application  to 
which  the  filing  responds;  (3)  furnish 
the  name,  address,  and  telephone 
nimiber  of  the  person  submitting  the 
filing;  and  (4)  otherwise  comply  with 
the  requirements  of  18  CFR  385.2001    , 
throu^  385.200S.  All  comments, 
recommendations,  terms  and  conditions 
or  prescriptions  must  set  forth  their 
evidentiary  basis  and  otherwise  comply 


with  the  requirements  of  18  CFR  4.34(b). 
Any  of  these  documents  must  be  filed 
by  providing  the  original  and  the 
number  of  copies  required  by  the 
Commission's  regulations  to:  The 
Secretary,  Federal  Energy  Regulatory 
Conunission,  888  First  Street,  N.E.. 
Washington,  D.C  20426.  An  additional 
copy  must  be  sent  to  Director,  Division 
of  Ptoject  Review,  Office  of  Hydropower 
Licensing.  Federal  Energy  Regulatory 
Conunission,  at  the  above  address.  Each 
filing  must  be  accompanied  by  proof  of 
service  on  all  persons  listed  on  the 
service  list  prepared  by  the  Commission 
in  this  proceeding,  in  accordance  with 
18  CFR  4.34(b),  and  385.2010. 

Dated:  December  6. 1996.  Waahingtoa,  D.C 
Lois  D.  CuhcU.  v  ^  ^^  '>.  V 

Seavtary. 

[FR  Doc.  96-31522  Piled  12-11-96;  8:45  am] 
■ILUNQ  COM  m7-*M» 


ENVIRONMENTAL  PROTECTION 
AGENCY 

FR1.-66M-1]  •.  /» 

Agency  Information  Collection 
Acttvttiee  Under  0MB  Review;NSP8  for 
Sntall  Industrial-Commercial- 
Instttutionai  Steam  Qenerating  Unita 

AGENCY:  Environmental  Protection  .  '^  . 
Agency  (EPA).  '.^       ,^-    - 

action:  Notice.  "  • 

SUMMARY:  In  compliance  with  the 
Paperwork  Reduction  Act  (44  U.S.C 
3501  et  seq.),  this  notice  announces  that 
the  Information  Collection  Request  (ICR) 
for  the  NESHAP  for  Small  hidtistrial- 
Commerdal-Institutional  Steam 
Geberating  Units  described  below  has 
been  forwarded  to  the  Office  of 
Management  and  Budget  (0MB)  for 
review  and  comment.  The  ICR  describes 
the  nature  of  the  information  collection 
and  its  expected  cost  and  burden;  where 
appropriate,  it  includes  the  actual  data 
collection  instrument 
DATES:  Comments  must  be  submitted  on 
or  befrae  January  13, 1997. 
FOR  FURTHER  INFORMATION  OR  A  COPY 
CALL:  Sandy  Farmer,  United  States 
Environmental  Protection  Agency,  202- 
260-2740,  and  refer  to  the  EPA  ICR  No. 
1564.04  :;  '^ 

SUPPLEMENTARY  MFORMATION: 

Title:  New  Source  Performance 
Standards  (NSPS)  for  Small  IndustriaN 
Commercial-Institutional  Steam 
Generating  Units — 40  CFR  Part  60, 
Subpart  Dc,  OMB  No.  2060-0202, 
Expiration  Date:  9/30/96. 

This  is  request  for  a  reinstatement  of 
a  previously  approved  collection.        ;- 


Abstract:  The  NSPS  for  Subpart  Dc 
were  proposed  on  June  9, 1989  and 
promulgated  on  September  12, 1990. 
These  standards  apply  to  steam 
generating  units  with  a  maximum 
design  heat  input  capacity  of  29 
megawatts  (MWKlOO  million  Btu  per 
hour  (Btu/hr))  at  less,  but  greater  than 
or  equal  to  2.9  MW  (10  million  Btu/hr) 
commencing  construction,  modification 
or  reconstruction  after  June  9, 1989.  The 
pollutants  regulated  under  this  Subpart 
include  sulfur  dioxide  (SO2)  and 
particulate  matter  fPM). 

Owners  or  op>erator8  of  the  affected 
facilities  described  must  make  the 
following  one-time-only  reports: 
Notification  of  the  date  of  construction 
or  reconstruction;  notification  of  the 
anticipated  and  actual  dates  of  startup; 
notification  of  any  physical  or 
operational  change  to  an  existing  facility 
wdiich  may  increase  the  regulated 
pollutant  emission  rate;  notification  of 
demonstration  of  the  continuous 
monitoring  system  (CMS);  notification 
of  the  date  of  the  initial  performance 
test;  and  the  results  of  the  initial 
performance  test. 

Owners  or  operators  are  also  required 
to  maintain  records  of  the  occurrence 
and  duration  of  any  startup,  shutdown, 
or  malfunction  in  iha  operation  of  an 
affected  focility,  or  any  period  during 
which  the  monitoring  system  is 
inoperative.  These  notifications,  repnirts, 
and  records  are  required,  in  general,  of 
all  sources  subject  to  NSPS. 

The  standards  reqiiire  reporting  of  the 
results  of  the  initial  performance  test  to 
determine  compliance  with  the 
applicable  SO2  and/or  PM  standards.  For 
units  using  a  continuous  emission 
monitoring  system  (CEMS)  to  determine 
compliance  with  the  SO2  standard,  the 
regulation  requires  submittal  of  the 
results  of  the  CEMS  demonstration. 

After  the  initial  report,  the  standard 
for  SO7  requires  each  affected  facifity  to 
submit  quarterly  compliance  reports. 
After  the  initial  report,  the  standard  for 
PM  requires  quarterly  reports  to  be 
submitted  to  notify  of  any  emissions 
exceeding  the  applicable  opacity  limit. 
If  there  are  no  excess  emissions,  a 
semiannual  report  stating  that  no 
exceedences  occiurred  may  be 
submitted. 

The  recordkeeping  requirements  for 
small  industrial-commercial- 
institutional  steam  generating  units 
consist  of  the  occurrence  and  duration 
of  any  startup  and  malfunctions  as 
described.  They  include  the  initial 
performance  test  results  including 
information  necessary  to  determine  the 
conditions  of  the  performance  test,  and 
performance  test  measurements  and 
results,  including  the  applicable  sulfur 
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dioxide  and/or  particulate  matter 
results.  Records  of  startups,  shutdowns, 
and  malfunctions  should  be  noted  as 
they  occur.  Any  owner  or  operator 
subject  to  the  provisions  of  this  part 
shall  maintain  a  file  of  these 
measurements,  and  retain  the  file  for  at 
least  two  years  following  the  date  of 
such  measurements. 

The  reporting  requirements  for  this 
type  of  facility  currently  include  the 
initial  notifications  listed,  the  initial 
performance  test  results,  and  quarterly 
report  of  SO7  emissions,  and  instances 
of  excess  opacity.  Semiannual  opacity 
reports  are  required  when  there  is  no 
excess  opacity.  Semiannual  excess 
emission  reports  and  monitoring  system 
performance  reports  shall  include  the 
magnitude  of  excess  emissions,  the  date . 
and  time  of  the  exceedence  or  deviance, 
the  nature  and  cause  of  the  malfunction 
(if  known)  and  corrective  measures 
taken,  and  identification  of  the  time 
period  during  which  the  CMS  was 
inoperative  (this  does  not  include  zero 
and  span  diecks  nor  typical  repairs/ 
adjustments). 

An  Agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
imless  it  displays  a  currently  valid  OMB 
control  number.  The  OMB  control 
numbers  for  EPA's  regulations  are  listed 
in  40  CFR  Part  9  and  48  CFR  15.  The 
Federal  Registo'  Notice  required  under 
5  CFR  1320.8(d),  soliciting  comments  on 
this  collection  of  information  was 
published  on  July  15, 1996. 

Burden  Statement:  The  annual  public 
reporting  and  recordkeeping  burden  for 
this  collection  of  information  is 
estimated  to  average  23.5  hol^8  per 
response.  Burden  means  the  tot^  time, 
effort,  or  financial  resources  expended 
by  persons  to  generate,  maintain,  retain, 
or  disclose  or  provide  information  to  or 
for  a  Federal  agency.  This  estimate 
includes,  the  time  needed  to  review 
instructions;  develop,  acquire,  install, 
and  utilize  technology  and  systems  for 
the  purposes  of  collecting,  validating, 
and  verifying  information,  processing 
and  maintaining  information,  and 
disclosing  and  providing  information; 
adjust  the  existing  ways  to  comply  with 
any  previously  appUcable  instructions 
and  requirements;  train  personnel  to  be 
able  to  respcmd  to  a  collection  of 
information;  search  data  sources; 
complete  and  review  the  collection  of 
information;  and  transmit  or  otherwise 
disclose  the  information. 

Respondents/Affected  Entities:  Small 
Industrial-Commercial-Institutional 
Steam  Generating  Units. . 

Estimated  Number  of  Respondents: 
319. 

Frequency  of  Response:  4. 


EstinuOed  Total  Annual  Hour  Burden: 
229.673  Hours. 

Estimated  Total  Annualized  Cost 
Burden:  $9,940,000.00. 

Send  comments  on  the  Agency's  need 
for  this  information,  the  acciiracy  of  the 
provided  burden  estimates,  and  any 
suggested  methods  for  minimizing 
respondent  burden,  including  through 
the  use  of  automated  collection 
techniques  to  the  following  addresses. 
Please  refer  to  EPA  ICR  No.  1564.04  and 
OMB  Control  No.  2060-^202  in  any 
correspondence. 
Ms.  Sandy  Farmer,  U.S.  Environmental 

Protection  Ag«icy,  OPPE  Regulatory 

Information  Division  (2137).  401  M 

Street.  SW,  Washington,  DC  20460 
and  -- 
Office  of  Information  and  Regulatory 

Affairs.  Office  of  Management  and 

Budget,  Attention:  Desk  Officer  for 

EPA.  725  17th  Street,  NW.. 

Washington,  DC  20503. 

Dated:  December  6. 1996. 
Richard  T.  WHdimd. 
Acting  Director,  Regulatory  Inforxnation 
Division. 

(PR  Doc.  96-31557  Filed  12-11-96;  8:45  am] 
HLUNO  COOC  MM-60-P 


[AD-FRL-66e3-8] 

Agency  Information  Collection 
ActivitiM  Under  OMB  Review; 
Industrial  Combustion  Coordinated 
Rulemaldng  Information  Collection 
Request 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
action:  Notice. 

summary:  In  compliance  with  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3507(a)(l)P)),  this  notice  announces 
that  the  Information  Collection  Request 
(ICR)  abstracted  below  has  been 
forwarded  to  the  Office  of  Management 
and  Budget  (OMB)  for  review  and 
comment.  The  ICR  describes  the  nature 
of  the  information  collection  and  its 
expected  cost  and  burden;  and,  it 
includes  the  actual  data  collection 
instrument  (questionnaire). 
DATES:  Comments  must  be  submitted  on 
or  before  January  13, 1997. 
FOR  FURTHER  INFORMATION  OR  A  COPY 
CAU:  Sandy  Fanner  at  EPA.  (202)  260- 
2740,  and  refer  to  EPA  ICR  Na  1796.01. 
The  ICR  supporting  8tatem«it  and  other 
relevant  inaterials  are  also  available 
electronically  on  the  Technology 
Transfer  Network  (TTN).  Choose  the 
"lOCR-Industrial  Combustion 
Coordinsted  Rulemaking  Process" 
selection  from  the  Technical 


Information  Areas  menu.  To  dtAvnload 
the  ICR  from  the  main  menu,  select  . 
"<R>  Download  Forms  for  Replies".  The 
TTN  is  one  of  EPA's  electronic  bulletin 
boards.  The  TTN  provides  infcMinatioa 
and  technology  exchange  in  various 
areas  of  air  pollution  control.  The 
service  is  free  except  for  the  cost  of  a 
phone  call.  Dial  (919)  541-5742  for  up 
to  a  14,400  bits-per-second  (bps) 
modem.  The  TTN  is  also  accessible 
through  the  Internet  via  TELNET  at 
"TELNET  ttnbbs.rtpnc.epa.gov",  or  at 
the  Internet  World  Wide  Web  site 
"http:\Nttnwww.rtpnc.epa.gov".  If  more 
information  on  the  TTN  is  needed,  call 
the  help  desk  at  (919)  541-5384.  The 
help  desk  is  staffed  from  11:00  ajn.  to 
5:00  p.m..  Eastern  time.  A  voice  menu 
system  is  available  at  other  times. 
SUPPLEMENTARY  MFORMATION: 

Title:  Industrial  Combustion 
Coordinated  Rulemaking  (lOCR) 
Questionnaire  (EPA  ICR  No.  1796.01). 
This  is  a  new  collection. 

Abstract:  An  agency  may  not  conduct 
or  sponsor,  and  a  person  is  not  required 
to  respond  to,  a  collection  of 
.  information  that  is  smt  to  ten  or  mcxe 
persons  unless  it  displays  a  currently 
valid  OMB  control  number.  The  OMB 
control  numbers  for  EPA's  approved 
information  collection  requests  are 
listed  in  40  CFR  Part  9  and  48  CFR  15. 
The  Federal  Register  Notice  required 
under  5  CFR  1320.8(d),  soliciting 
comments  on  this  collection  of 
information,  was  published  on  July  29, 
1996  (61  FR  39450).  Seven  comments 
wore  received.  A  brief  siunmary  of  the 
ICR  is  provided  below;  however,  for 
more  detail,  refer  to  the  previous 
Federal  Register  Notice  and  to  the  ICR 
supporting  statement. 

Sections  112  and  129  of  the  Clean  Air 
Act  (the  Act)  require  EPA  to  develop 
regulations  to  limit  emissions  of  toxic  or 
hazardous  air  pollutants,  and  in  some 
cases,  emissions  of  certain  criteria  air 
pollutants  as  well,  from  several 
categories  of  combustion  sources, 
including  industrial  boilers, 
commercial/institutional  boilers, 
process  heaters,  industrial/commercial 
waste  incineratorsr  other  soUd  waste 
combustors,  stationary  combustion 
turbines,  and  stationary  internal 
combustion  engines.  These  combustion 
sources  are  used  pervasively  for  energy 
generation  and  waste  disposal  in  a  wide 
variety  of  industries  and  commercial 
and  institutional  establishments.  They 
combust  fueb  including  oil,  coal, 
natural  gas,  wood,  and  non-hazardous 
wastes.  Both  hazardous  air  pollutants 
and  criteria  pollutants  are  emitted. 

These  regulations  could  affect 
himdreds  of  thousands  of  combustion 
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sources  nationwide  and  will  have 
signiiicant  environmental,  health,  and 
cost  impacts.  The  EPA  has  decided  to 
coordinate  the  development  of  these 
regulations  in  a  single  effort  termed  the 
"Indiistrial  Combustion  Coordinated 
Rulemaking"  (ICCR). 

The  overall  goal  of  the  ICCR  is  to 
develop  a  unified  set  of  Federal  air 
emissions  regulations  that  will 
maximize  environmental  and  public 
health  benefits  in  a  flexible  frainework 
at  a  reasonable  cost  of  compliance, 
avoiding  duplicative  and  overlapping 
regulatory  requirements,  %vithin  tne 
constraints  of  the  Act  A  Fednal 
Advisory  Committee  Act  (FACA) 
advisory  committee  and  a  aeries  of  work 
groups,  composed  of  stakeholders  and 
EPA,  have  been  established  to  develop 
recommendations  that  will  assist  EPA  in 
implementing  the  ICCR.  This  will 
permit  active  stakeholder  participation 
in  all  aspects  of  regulatory  development. 

Additional  information  about  the 
ICCR,  as  well  as  information  on  how  to 
participate  in  the  ICCR,  is  available  in 
the  docxmient  "Industrial  Combustion 
Coordinated  Rulemaking — Proposed 
Organizational  Structure  and  Process." 
This  document  may  be  downloaded 
from  the  TTN,  described  above  under 
"Fot  Further  Information  Contact:". 

The  Clean  Air  Act  requires 
development  of  six  of  the  seven 
regulations  by  November  2000;  which  in 
turn  necessitates  proposal  by  November 
1999 — only  three  years  from  now.  To 
ensure  that  the  1999  and  2000  dates  are 
met,  the  necessary  information  to 
develop  these  regulations  must  be 
collected  by  early  1997,  analyses  of  the 
information  must  be  completed  in  1997, 
regulatory  alternatives  must  be 
identified  and  various  analyses  of  the 
impacts  associated  with  these 
alternatives  must  be  completed  in  1998, 
and  the  proposed  rule(s)  must  be 
developed  and  proposed  in  1999. 

It  should  be  noted  that  EPA  is  under 
Court  Order  to  develop  regulations 
under  section  129  of  the  Act  for 
industrial  and  commercial  waste 
incinerators,  which  is  one  of  the  source 
categories  included  in  the  ICCR.  The 
litigants  have  agreed  to  an  interim 
extension  of  the  court-ordered  proposal 
date  for  these  regulations  from  May  30, 

1996  to  January  15, 1997.  As  a  condition 
associated  with  this  extension,  EPA 
must  develop  a  formal  questionnaire 
under  section  114  of  the  Act  by  January 

1997  to  collect  all  the  information  EPA 
feels  is  necessary  to  develop  regulations 
for  industrial  and  commercial  solid 
waste  incinerators.  The  EPA  will  meet 
with  the  litigants  in  January  1997  to 
discuss  whether  sufficient  information 
to  develop  regulations  for  industrial  and 


commercial  solid  waste  incinerators  is 
likely  to  be  obtained  more  quickly  and 
efiiectively  by  sending  out  the 
que^onnaire  or  by  other  means,  such 
as  through  the  ICCR. 

It  is  EPA's  hope  that  through  the 
efforts  of  the  stakeholders  participating 
in  the  ICCR,  there  will  be  no  need — or 
only  a  limited  need — for  EPA  to  use  the 
authority  of  section  1 14  of  the  Act 
(which  requires  mandatory  response)  to 
send  the  formal  questionnaire  to 
thousands  of  combustion  sources.  It  is 
the  goal  and  the  task  of  the  Source  Work 
Ooups  working  under  the  ICCR  FACA 
Advisory  Conunittee  to  devise  and 
implement  a  means  for  gathering  the 
information  necessary  to  develop 
regulations  from  all  sources^^nduding 
industry — in  a  voliu^tary  and 
cooperative  manner.  ' .      ' 

While  initial  response  to  the  ICCR  has 
been  positive  from  all  stakeholders, 
including  indtistry.  State/local  agencies, 
environmental  groups,  etc. ,  and  EPA  is 
committed  to  doing  everything  it  can  to 
ensure  the  success  of  the  ICCR,  EPA 
must  be  prepared  and  in  a  position  to 
meet  the  statutory  dates  in  the  Act  for 
adoption  of  the  regulations. 
Consequently,  EPA  must  proceed  with 
development  of  an  ICR  for  all  the 
combustion  sources  included  in  the 
ICCR,  and  must  proceed  along  this  path 
in  parallel  with  the  Source  Work  Group 
activities  under  the  ICCR  This  will 
permit  EPA  to  send  out  the 
questionnaire  to  gather  the  necessary 
information  and  do  the  necessary 
analyses  in  time  to  meet  the  statutory 
and  court-ordered  deadlines  if  the  ICCR 
Work  Group  information  collection 
efforts  do  not  succeed. 

If  the  judgment  in  Jantiary  1997  is  that 
the  information  collection  efforts 
through  the  ICCR  have  failed  or  proven 
to  be  inadequate,  then  EPA  will 
implement  the  formal  questionnaire  by 
mid-January  1997.  However,  if  it 
appears  that  the  ICCR  will  be  successful 
in  collecting  the  needed  information 
voluntarily,  the  questionnaire  will  not 
be  sent  out,  or  a  scaled  back  version 
could  be  used  to  collect  o^ly  the 
information  that  can  not  be  obtained  by 
other  means. 

Questionnaire  Description:  To 
develop  regulations,  EPA  will  need 
information  to  determine  the  maximmn 
achievable  control  technology  (MACT) 
floor;  identify  regulatory  alternatives 
(i.e.,  possible  regulations)  more 
stringent  than  the  MACT  floor;  and 
analyze  the  environmental  and  public 
health  benefit,  as  well  as  the  cost  and 
economic  impacts  of  the  alternatives. 
These  analyses  of  impacts  are  the  basis 
for  decisions  about  which  regulatory 


altemative(s)  to  propose  as  the 
regulation.  * 

The  proposed  questioiinaire  has  five  ' 
parts:  general  facility  information; 
combustor  information;  control  device 
information;  emissions  information;  and 
capital  and  annual  costs.  As  discussed 
above,  the  qoestionnaire  would  be 
mailed— either  in  total  or  in  part,  as 
appropriate — in  hardcopy  form  to  the 
intended  recipients.  An  electronic 
version  of  the  questionnaire  is  being 
planned  to  allow  for  electronic 
completion  and  submittal. 

Because  of  their  pervasive  use,  these 
combustion  devices  are  located  in 
establishments  in  nearly  every,  if  not 
all,  2-digit  standard  industried 
classification  (SIC)  codes.  The 
questionnaire  would  be  sent  to  a 
statistical  sampling  of  over  8  million 
establishments  that  are  classified  by  SIC 
codes. 

Recipients  of  this  questionnaire 
would  be  required  to  respond  under  the 
authority  of  section  114  of  the  Act.  If  a 
respondent  believes  the  disclosure  of 
certain  information  requested  would 
compromise  a  trade  secret,  it  would 
need  to  be  clearly  identified  as  such  and 
will  be^reated  as  confidential  until » 
determination  is  made.  Any  information 
subsequently  determined  to  constitute  a 
trade  secret  will  be  protected  imder  18 
U.S.C.  1905.  If  no  claim  of 
confidentiality  accompanies  the 
information  when  it  is  received  by  EPA. 
it  may  be  made  available  to  the  public 
without  further  notice  (40  CFR  2.203«    - 
September  1, 1976). 

Burden  Statement:  The  one-time 
public  burden  for  this  collecticm  of 
informatian  is  estimated  to  range  from 
50  to  400  hours  per  response  for  owners 
or  operators  of  one  or  more  combustion 
device,  with  ap  average  of  200  hours  for 
respondents  with  5  combustion  devices. 
Burden  means  the  total  time,  effort,  or 
financial  resources  expended  by  persons 
to  generate,  maintain,  retain,  disclose  or 
provide  information  to  or  for  a  Federal 
agency.  This  includes  the  time  needed 
to  review  instructions;  develop,  acquire, 
install,  and  utilize  technology  and 
systems  for  the  purpose  of  collecting, 
validating,  and  verifying  information, 
processing  and  maintiitning 

information,  and  disclosing  and 
providing  infonnatiaD:  adjust  the 
existing  ways  to  comply  with  any 
previously  applicable  instructions  and 
requirements;  train  personnel  to  be  able 
to  respond  to  a  collection  of 
information;  search  data  sources; 
complete  and  review  the  collection  of 
infbrmaticMi;  and  transmit  or  otherwise 
disclose  the  information. 

Respondents/Affected  Entities: 
owners  or  operators  of  industrial 
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boilers,  institutional/commercial 
boilers,  process  heaters,  industrial/ 
commeicial  solid  wraste  indnerators  or 
other  solid  waste  incinerators  (not 
including  hazardous  waste  incinerators, 
medical  waste  incinerators,  or 
municipal  waste  incineratora  burning 
more  than  40  tons/day  of  municipal 
solid  waste),  stationary  gas  turbines,  or 
stationary  internal  combustion  engines. 

Estimated  Number  of  Respondents: 
35,000 

Frequency  of  Response:  One-time 

Estimated  Total  Annual  Hour  Burden: 
2.34  million 

Estimated  Total  Annualized  Cost 
Burden:  $90.8  million 

Send  comments  on  the  Agency's  need 
for  this  information,  the  accuracy  of  the 
provided  burden  estimates,  and  any 
suggested  methods  for  minimiring 
respondent  burden,  including  through 
the  use  of  automated  collection 
techniques  to  the  following  addresses. 
Please  refer  to  EPA  ICR  No.  1796.01  in 
any  correspondence. 
Ms.  Sandy  Farmer,  U.S.  Environmental 

Protection  Agency  (2137),  401  M 

Street,  SW.,  Washington,  DC  20460. 
and 
Office  of  InfcHination  and  Regulatory 

Afiairs,  Office  of  Management  and 

Budget,  Attention:  Desk  Officer  for 

EPA,  725  17th  Street.  NW.. 

Washington.  DC  20503.  ; 

Dated:  December  6, 1996.  7  ' . 

UdurdT.Wertlund. 
Acting  Director.  Regulatory  Information 
Division. 

(PR  Doc  96-31559  Filed  12-11-96;  8:45  am] 
■LUNQCOOt 
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Calculation  of  the  Economic  Benefit  of 
Noncompliance  in  EPA'a  Civil  Penalty 
Enforcement  Cases 

agency:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Extension  of  time  for  request  for 

comment. 

SUMMARY:  On  October  9, 1996,  the 
Environmental  Protection  Agency 
("EPA")  published  a  notice  in  the 
Federal  Register  (Pages  53025-30) 
requesting  cooiment  on  how  it 
calculates  the  economic  benefit 
obtained  by  regulated  entities  as  a  result 
of  violating  environmental 
requirements.  By  this  notice.  EPA  is 
extending  the  deadline  for  comment 
from  January  1, 1997  to  March  3, 1997. 
DATES:  Comments  must  be  received  by 
EPA  at  the  address  below  by  March  3. 
1997. 


ADDRESSES:  Written  comments  should 
be  submitted  in  triplicate  to:  U.S. 
Environmental  Protection  Agency. 
Office  of  Enforcement  and  Cunpliance 
Assurance,  Economic  Benefit  Docket 
Qerk,  Mail  Code  224&-A,  401  M  Street. 
SW,  Washington,  D.C  20460. 

EPA  will  maintain  a  record  of  all 
written  conunents  submitted  pursuant 
to  this  notice.  Copies  of  the  comments 
may  be  reviewed  at  the  Ariel  Rios 
Federal  Building,  1200  Pennsylvania 
Avenue,  Washington,  DC  20044. 
Persons  interested  in  reviewing  the 
comments  must  make  advance 
arrangements  to  do  so  by  calling  (202) 
564-2235. 

FOR  FURTHER  INFORMATION  CONTACT: 
Copies  of  the  BEN  computer  model  and 
the  BEN  Users  Manual  may  be  obtained 
from  the  National  Technological 
Information  Service  by  calling  (703) 
487-4650.  Callers  should  request  order  ' 
number  PB95-502514INC.  Electronic 
copies  of  these  items  are  also 
downloadable  through  the  Office  of 
Enforcement  and  Compliance 
Assiu'ance's  communications  networic 
called  "Enviro$en$e."  Enviro$en$e  is  a 
free  public  network  accessible  via  the 
Worid  Wide  Web  on  the  Internet  (http:/ 
/es.ineLgov).  The  actual  internet  address 
of  the  BEN  model  is:  http//es.inel.gov/ 
oeca/models/ben  Jitml.  The  internet 
address  of  the  BEN  Users  Manual  is: 
http//es.inel.gov/oeca/models/ 
benmanual.html.  For  further 
information,  contact  Jonathan  Libber, 
Office  of  Regulatory  Enforcement, 
Multimedia  Enforcement  Division,  at 
(202) 564-6011. 

Dated:  December  3, 1996. 
Steven  A.  Hemuui, 
Assistant  Administrator,  Office  <^ 
Enforcement  and  Compliance  Assumnce. 
(PR  Doc.  96-31561  Filed  12-11-96;  8:45  am] 
8H.UNa  CODE  >eeo  so  f 

[FRL-6684-4] 

Request  for  Nominations  of 
Candidates  for  the  National 
Environmental  Education  Advisory 
Council 

SUMMARY:  Section  9  (a)  and  (b)  of  the 
National  Environmental  Education  Act 
of  1990  (Pub.  L.  101-619)  mandates  a 
National  Environmental  Educaticm 
Advisory  Coumdl.  The  Advisory 
Coimcil  provides  advice,  consults  with, 
and  makes  recommendations  to  the 
Administrator  of  the  U.S. 
Environmental  Protection  Agency  (EPA) 
on  matters  relating  to  the  activities, 
functions,  and  policies  of  EPA  under  the 
Act.  EPA  is  requesting  nominations  of 
candidates  for  membership  on  the 


Council.  The  Act  requires  that  the 
Council  be  compriseid  of  eleven  (11) 
members  appointed  by  the 
Administrator  of  EPA,  after  consultatioii 
with  the  Secretary  of  U.S.  Department  t>f 
Education.  Members  represent  a  balance 
of  perspectives,  professional 
qualifications,  and  experience.  The  Ac^ 
specifies  that  members  must  represent 
the  following: 

•  Primary  and  secondary  education 
(one  of  whom  shall  be  a  classroom 
teacher)— two  members. 

•  Colleges  and  imiversities — two 
members. 

•  Not-for-profit  organizations 
involved  in  environmental  education — 
two  members. 

•  State  departments  of  education  and 
natiiral  resources — ^two  members. 

•  Business  and  industry — two 
members. 

•  Senior  Americans— one  member. 
Members  are  chosen  to  represent  the 

various  geographic  regions  of  the 
country,  and  the  Council  shall  have 
minority  representation.  The 
professional  backgrounds  of  Council 
members  include  scientific,  poUcy,  and 
other  appropriate  disciplines.  Eadi 
member  of  the  Council  shall  hold  office 
for  a  one  (1)  to  three  (3)  year  period, 
which  runs  from  November  to 
November  of  each  calender  year. 
Members  are  expected  to  participate  in 
up  to  two  (2)  meetings  per  year  and  bi- 
monthly or  more  conference  calls  per 
year.  Members  of  the  Council  shall 
receive  compensation  and  allowances, 
including  travel  expenses,  at  a  rate  fixed 
by  the  Administrator.  There  are 
ctirrently  six  (6)  vacancies  on  the 
Advisory  Coimcil  that  must  be  filled. 
These  include  the  following: 

•  Classroom  teacher— one  vacancy 
(Nov.  190&-NOV.  1998). 

•  Not-for-profit  organization — one 
vacancy  (Nov.  1996-4^ov.  1999). 

•  State  department  of  education— one 
vacancy  (Nov.  1996-Nov.  1999). 

•  Business  and  Industry — two 
vacancies  (Nov.  1996-Nov.  1999).  • 

•  Colleges  and  Universities — one 
vacancy  (Nov.  1996-^ov.  1999). 

EPA  particularly  seeks  candidates 
with  demonstrated  experience  and/or 
knowledge  in  any  of  the  following 
environmental  education  issue  areas: 

•  Integrating  environmental 
education  into  state  and  local  education 
reform  and  improvement; 

•  State,  nation"!  and  tribal  level 
environmental  education; 

•  Cross-sector  partnerships; 
leveraging  resources  for  environmental 
education; 

•  Professional  development  for 
teachers  and  other  educaticm 
professionals;  and 
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•  Targeting  under-represented 
audiences,  including  low-income  and 
multi-cultural  audiences,  senior 
citizens,  and  other  adults. 

Additional  considerations: 
The  Council  is  also  looking  for 

individuals  who  demonstrate  the 

following: 

•  Strong  leadraship  skills. 

•  Analytical  ability. 

•  Ability  to  stand  apart  and  evaluate 
programs  in  an  unbiased  fashion. 

•  Team  players. 

•  Conviction  to  follow-through  and  to 
meet  deadlines. 

•  Abihty  to  review  items  on  short 
notice. 

DATES:  Nominations  of  candidates  to 
fill  the  existing  vacancies  on  the 
Council  must  be  submitted  no  later  than 
February  15, 1997.  Any  interested 
person  or  organization  may  submit 
nominations  of  qualified  persons.  The 
nominations  must  include  the 
following: 

•  Name/address/phone  of  nominating 
individual. 

•  1-2  page  resiune  of  nominated 
candidate. 

•  T-vo  (2)  letters  of  support  for  the 
nominee. 

•  One  (1)  page  statement  of  "How  the 
candidate  is  qualified."  This  must  not 
exceed  one  (1)  page  and  may  be  written 
by  either  the  nominator  or  nominee. 

•  One  (1)  page  statement  by  the 
nominee  on  his/her  personal 
perspective  on  environmental       i 
education.  This  must  not  exceed  one  (1) 
pdge. 

ADDRESSES:  Submit  nominations  to 
Ginger  Keho,  Advisory  Council 
Coordinator,  Environmental  Education 
Division,  Office  of  Communications, 
Education  and  Public  Affairs  (1707), 
U.S.  EPA,  401  M  Street, 
S.W.,Washington.  DC  20460. 
FOR  FURTHER  INFORMATION  CONTACT: 
Ginger  Keho  at  the  above  address,  or 
call  (202)  260-4129.  E-mail  address: 
keho.ginger@epamail.epa.gov. 
SUPPLEMENTARY  INFORMATION:  The 
Council  provides  the  Administrator 
with  advice  and  recommendations  on 
EPA  implementation  of  the  National 
Enviroiunentai  Education  Act  In 
general,  the  Act  is  designed  to  increase 
public  understanding  of  environmental 
issues  and  problems,  and  to  improve  the 
training  of  environmental  education 
professionals.  EPA  will  achieve  these 
goals,  in  part,  by  awarding  grants  and/ 
or  establishing  partnerships  with  other 
Federal  agencies,  state  and  local 
education  and  natiual  resource 
agencies,  not-for-profit  organizations, 
universities,  and  the  private  sector  to 
encourage  and  support  environmental 


education  and  training  programs.  The 
Council  is  also  responsible  for  preparing 
a  naticHial  biaonial  report  to  CaoBess 
that  will  describe  and  assess  the  extent 
and  quality  of  environmental  education, 
discuss  major  obstacles  to  improving 
environmental  education,  and  identify 
the  skill,  education,  and  training  needs 
for  environmental  professionals. 
DmiM  GrawUne, 

Acting  Associate  Adbninistrator,  Office  of 
Communications,  Education  and  Public 
Affairs. 

(FR  Doc.  96-31558  Pilmi  12-11-96;  8:45  am] 
MjjMOCOoeMW  ■  r 

CPF-STB;  FfU.-6676-2]  •' V  "  ■'^■\  "' 

Clofencet;  Pesticide  Tolerance  Petition 

Rling 

p  ■ 

agency:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Notice  of  Filing. 

SUMMARY:  This  notice  is  a  summary  of 
a  pesticide  petition  proposing  the 
establishment  of  a  regulation  for 
residues  of  clofencet,  (MON  21200],  in 
or  on  wheat  as  a  primary  application;  in 
or  on  the  cereal  grains  group  (excluding 
rice,  wild  rice  and  sweet  com)  and 
soybeans  as  rotational  crops;  and  in 
animal  products.  This  summary  was 
prepared  by  the  petitioner,  Monsanto 
Company. 

DATES:  Comments,  identified  by  docket 
number  [PF-678),  must  be  received  on 
or  before  lanuary  13, 1997. 

ADDRESSES  By  mail,  submit  written 
comments  to  Public  Response  and 
Program  Resources  Branch,  Field 
Operations  Division  (7506C),  Office  of 
Pesticide  Programs,  Environmental 
Protection  Agency,  401  M  St.,  SW., 
Washington,  EXH  20460.  In  person,  bring 
comments  to:  Rm.  1132  CM  #2,  1921 
Jefferson  Davis  Highway,  Arlington,  VA 
22202. 

Comments  «nd  dgta  may  also  be 
submitted  electronically  by  sending 
electronic  mail  (e-mail)  to:  opp- 
docket@epamail.epa.gov.  Electronic 
comments  must  be  submitted  as  an 
ASCn  file  avoiding  the  use  of  special 
characters  and  any  form  of  encryption. 
Comments  and  data  will  also  be 
accepted  on  disks  in  WordPerfect  5.1 
file  format  or  ASCII  file  format  All 
comments  and  data  in  electronic  form 
must  be  identified  by  the  docket  number 
(PF-678].  Electronic  ccmunents  on  this 
proposed  rule  may  be  filed  online  at 
many  Federal  Depository  Libraries. 
Additional  information  on  electronic 
submissions  can  be  found  below  in  this 
docimient  >  i 


Information  submitted  as  comments 
concerning  this  document  may  be 
claimed  confidential  by  marking  any 
part  or  all  of  that  information  as 
"Confidential  Business  Information" ' 
(CBI).  CBI  should  not  be  submitted 
through  e-mail.  Information  marked  as 
CBI  will  not  be  disclosed  except  in 
accordance  with  procedures  set  forth  in 
40  CFR  part  2.  A  copy  of  the  comment 
that  does  not  contain  CBI  must  be 
submitted  for  inclusion  in  the  public 
record.  Information  not  marked 
confidential  may  be  disclosed  publicly 
by  EPA  without  prior  notice. 
FOR  FURTHER  INFORMATION  CONTACT:  By 
mail:  Robert ).  Taylor,  Product  Manager 
(PM)  25.  Registration  Division,  (7505C), 
Office  of  Pesticide  Programs, 
Environmental  Protection  Agency,  401 ' 
M  St,  SW.,  Washington,  DC  20460. 
Office  location  and  telephone  number: 
Rm.  241,  CM  «2, 1921  Jefferson  Davis 
Highway.  Arlington,  VA  22202,  703- 
305-6027,  e-mail: 
taylor.robert@epamail.epa.gov. 
SUPPLEMENTARY  INFORMATION:  EPA  has 
received  a  pesticide  petition  (PP 
4F4346)  bom  the  Monsanto  Company, 
700  14th  St.  NW..  Suite  1100, 
Washington,  DC  20005  proposing 
pursuant  to  section  408(d)  of  the  Federal 
Food,  Drug  and  Cosmetic  Act  (FFDCA). 
21  U.S.C.  346a(d),  to  amend  40  CFR  part 
180  by  establishing  tolerances  for 
residues  of  the  plant  growth  regiilator 
(hybridizing  agent)  clofencet,  [MON 
21200],  2-(4-chlorophenyl)-3-ethyl-2.5- 
dihydro-5-oxo-4-pyridazinecarboxylic 
acid,  potassium  salt  in  or  on  the  raw 
agriciiltural  commodities  from  direct 
treatment  with  clofencet:  wheat  grain  at 
250  parts  per  million  (ppm),  wheat  hay 
at  40  ppm,  wheat  straw  at  50  ppm  and 
wheat  forage  at  10  ppm.  Secondary 
residues  in  the  animal  product 
commodities  of  cattle,  goats,  hogs, 
horses  and  sheep:  fat  at  0.04  ppm, 
kidney  at  10  ppm,  meat  at  0.15  ppm. 
meat  by-products  (except  kidney)  at  0.5 
ppm  and  milk  at  0.02  ppm.  Secondary 
residues  in  the  animal  product 
commodities  of  poultry:  eggs  at  1  ppm. 
fat  at  0.04  ppm.  meat  at  0.15  ppm,  and 
meat  by-products  at  0.2  ppm.  Rotational 
crop  tolerances  in  the  raw  agricultiiral 
commodities:  soybeans  at  30  ppm, 
soybean  hay  at  10  ppm  and  soybean 
forage  at  10  ppm.  The  cereal  grain  crop 
group  (except  rice,  %vild  rice  and  sweet 
com)  grown  as  rotational  crops:  grain  at 
20  ppm,  straw  at  4  ppm,  forage  at  4 
ppm.  stover  (foddor)  at  1  ppm  and  hay 
at  15  ppm.  The  proposed  analytical 
method  for  primary  and  rotational  crops 
includes  derivatization  of  clofencet  to 
its  methyl  ester  followed  by  analysis  via 
gas  chromatography  with  electron 
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capture  detection.  For  rotational  crops, 
it  is  necessary  to  first  hydrolyze 
dofencet-sugar  conjugates  to  clofancet 
before  proceeding  with  derivatization. 
The  proposed  m^od  for  animal  tissues 
includes  derivatization  of  clofencet  to 
its  methyl  ester  followed  by  analysis  via 
HPLC  with  UV  detecticm.  For  milk  and 
eggs,  analysis  is  achieved  by  extraction, 
concentration  and  direct  analysis  via 
HPLC  with  UV  detection. 

Pursuant  to  the  section  408(d)(2)(A)(i) 
of  the  FFIXIA,  as  amended,  Monsanto 
has  submitted  the  following  summary  of 
information,  data  and  argimients  in 
support  of  their  pesticide  petition.  This 
summary  was  prepared  by  Monsanto 
and  EPA  has  not  fully  evaluated  the 
merits  of  the  petition.  EPA  edited  the 
summary  to  clarify  that  the  conclusions 
and  arguments  were  the  petitioner's  and 
not  necessarily  EPA's  and  to  remove 
certain  extraneous  material. 

I.  MiMisanto  Petition  Summary 

1.  Clofencet  uses.  Clofencet  is  the 
active  ingredient  in  Genesis  Chemical 
Hybridizing  Agent  (CHA),  which  is  used 
in  the  production  of  hybrid  wheat  seed. 
Qofencet  prevents  normal  pollen 
development  in  wheat  without  affecting 
female  fertility.  This  allows  for  efficient 
cross-pollination  of  the  treated  female 
line  by  an  untreated  male  pollinator  line 
grown  in  close  proximity,  to  produce 
hybrid  wheat  seed.  By  using  this 
technique,  hybrid  wheat  with  greater 
yield  potential,  drought  resistance  and 
disease  resistance  may  be  produced.  It 
is  important  to  note  that  clofencet  will 
not  be  sold  directly  to  the  wheat  grower; 
rather  it  will  be  a  tool  utilized*by 
specially  trained  seed  company 
personnel  to  produce  hybrid  wheat  seed 
which  will  ultimately  be  purchased  by 
the  wheat  grower  for  planting. 

The  proposed  use  pattern  of  Genesis 
is  a  siii^e  postemergent  application  at 
the  appropriate  stage  of  growth,  namriy 
stages  7  to  9  (Feekes  scale)  or  stages  32 
to  39  (Zadoks  scale).  The  maximum 
prop<Msed  apphcation  rate  in  the  United 
States  is  10  poimds  active  ingredient  per 
acre.  Due  to  seed  production 
considerations.  Genesis  will  not  be 
applied  to  the  same  site  in  successive 
years.  The  maximum  market  penetration 
for  Genesis  will  not  exceed  0.2  to  1 
percent  of  the  total  wheat  acreage  in  the 
United  States. 

Genesis  has  been  efiective  across  a 
wide  range  of  germplasm  in  all  market 
classes  of  wheat.  It  has  a  wide  crop- 
safety  margin  and  the  seed  produced 
from  treated  females  is  of  hi^  quality. 
Wheat  is  the  only  crop  for  whidi 
Genesis  is  known  to  be  commercially 
efficacious. 


2.  Qofencet  safety.  Monsanto  has 
submitted  over  40  separate  mammalian 
and  ecological  toxicology  studies  in 
suppwt  of  tolerances  fmr  clofencet  The 
following  mammalian  toxicity  studies 
on  clofencet  (technical  grade  active 
ingredient  (TGAI))  have  been 
conducted:  A  rat  acute  oral  toxicity  ^ 
study  with  an  LDso  of  3.306  mg/Wday. 

A  rat  dermal  toxicity  study  with  an 
LDso  of  >500  me/kg/daykt 

A  rat  acute  inhalation  study  with  an 
LCso  of  >3.8  mg/1  (MON  21233 
manufacturing  use  product). 

A  primary  eye  irritation  study  in  the 
rabbit  which  ^owed  moderate 
irritation. 

A  primary  dermal  irritation  study  in 
the  rabbit  which  showed  essentially  no 
irritation. 

A  primary  dermal  sensitization  study 
in  guinea  pigs  which  showed  no 
sensitization. 

An  acute  neurotoxicity  study  in  the 
rat  which  showed  no  neiut)toxic  effects 
at  any  dose. 

A  subchronic  (90-day)  neurotoxicity 
study  in  the  rat  which  showed  no 
neurotoxic  effects  at  an^  dose. 

A  21-day  dermal  toxicity  study  in  the 
rat  which  showed  no  toxic  effects  at  any 
dose  tested  with  a  NCffiL  of  1.000  mg/ 
kg/day. 

A  90-day  feeding  study  in  dogs  with 
a  NOEL  of  50  mg/lf^day  based  on 
histological  findings  in  the  thymus  and 
testes. 

A  90-day  feeding  study  ill  the  rat 
with  a  NOEL  of  5.000  ppm  in  the  diet 
based  on  decreased  cumulative  weight 
gain  and  slightly  increased  kidney 
weights. 

A  24-^nonth  chronic  feeding/ 
oncogenicity  study  in  the  rat  mth  a 
systemic  NOEL  of  1,000  ppm  (47  and  58 
mg/kg/day  in  males  and  females, 
respectively)  based  on  hematology 
effects  and  histological  findings  in  the 
lung  and  kidney.  Tliere  was  an 
equivocal  oncogenic  response  in  the 
liver  and  thyroid  at  20.000  ppm.  the 
highest  dose  tested. 

An  18-month  oncogenicity  study  in 
the  mouse  with  a  systemic  NOEL  of 
3,000  ppm  (453  and  642  mg/kg/day  for 
males  and  females,  respectively)  based 
on  decreased  survival  in  the  h^  dose 
group.  A  slightly  increased  incidence  of 
histiocytic  sarcomas  were  observed  in 
female  mice  at  7.000  ppm.  the  highest 
dose  tested. 

A  12-month  feeding  study  in  the  dog 
with  a  NOEL  of  5  mg/kg/day  based  on 
histologic^  changes  in  the  testes/ 
epididymis  and  thymus. 

A  teratology  study  in  the  rat  with  a 
maternal  and  developmental  NOEL  of 
1.000  mg/kg/day.  the  highest  dose  level 
tested. 


A  twatology  study  in  the  rabbit  with 
a  maternal  and  developmental  NCffiL  of 
150  mg/kg/day  based  on  excessive 
maternal  toxicity  (including  mortality, 
abortions  and  excessive  weight  loss]  and 
slight  developmental  effects  including 
sUght  decreases  in  fetal  weight  and 
sUght,  non-statistically  signjjficant 
increased  incidences  in  hydrocephaly 
and  delayed  ossification. 

A  two-generation  reproduction  study 
in  the  rat  with  a  NOEL  of  500  ppm  (38 
and  52  mg/kg/day  for  males  and 
females,  respectively)  based  on  a 
decrease  in  pup  viability  during  the  first 
four  days  of  lactation. 

Several  mutagenicity  studies:  Ames 
Salmonella  Assay;  CHO/HO^RT  Point 
Mutation  Assay;  bi  Vitro  Cytogenetics 
Assay  in  Human  Lymphocytes;  Mouse 
Micronucleus  Assay;  and  In  Vivo/In 
Vitro  Hepatocyte  DNA  Repair  Assay;  all 
negative. 

3.  Threshold  effects  —  chmnic  effects. 
Based  on  the  available  chronic  toxicity 
data,  EPA  has  established  the  Reference 
Dose  (RfD)  for  clofencet  at  0.005 
milligrams  (mg)/  kilogram  (kg)/day.  The 
RfD  for  clofencet  is  baised  on  a  1-year 
feeding  study  in  dogs  with  a  No 
Observable  Effect  Level  (NOGL)  of  0.5 
mg/kg/day  and  an  uncertainty  factor  of 
100. 

Acute  toxicity.  Based  on  the  available 
acute  toxicity  data,  EPA  has  determined 
that  clofencet  does  not  pose  any  acute 
dietary  risks. 

4.  Non  threshold  effects — 
carcinogenicity.  Using  the  Guidelines 
for  Carcinogenic  Risk  Assessment 
published  September  24, 1986  (51  FR 
33992),  EPA  has  classified  clofencet  as 
Group  "C"  for  carcinogenicity  (possible 
human  carcinogen  -  limited  evidence  of 
carcinogenicity  in  the  absence  of  human 
data)  based  on  the  results  of 
carcinogenicity  studies  in  two  species. 

In  a  24-month  feeding  study  m  rats, 
statistically  significant  increases  in 
thyroid  C-cell  adenomas  and  combined 
adenoma/carcinoma  were  observed  in 
male  rats  at  the  highest  dose  tested 
(20,000  ppm).  There  was  also  a 
statistically  significant  positive  trend  for 
these  tumors,  but  the  incidences  were 
within  or  only  slightly  above  that 
reported  for  historical  controls.  In 
addition,  the  tumors  were  mostly  benign 
and  occurred  only  at  an  excessive  dose. 
The  highest  dose  in  this  study  was 
considered  to  be  excessive  in  males,  and 
adequate  in  female  rats. 

In  an  18-^nonth  feeding  study  in 
mice,  statistically  significant  increases 
in  histiocytic  sarcomas  were  observed  in 
female  mice  at  the  highest  dose  tested 
'  (7,000  ppm)  with  a  statistically 
significant  positive  trend.  The  incidence 
of  these  tumors  also  exceeded  historical 
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controls.  In  male  mice  there  were  no 
statistically  significant  increases  in 
tumors  at  any  dose.  The  highest  dose 
tested  in  both  sexes  was  detennined  to 
have  been  adequate  for  assessing  the 
carcinogenic  potential  of  clofencet, 
without  excessive  toxicity. 

The  classification  of  Group  "C"  was 
baaed  on  the  increase  in  histiocytic 
sarcomas  in  female  mice.  The  thyroid  C- 
cell  tumors  in  male  rats  wen  considered 
to  have  occurred  only  at  an  excessve 
dose.  There  were  no  apparent 
genotoxicity  concerns  and  Uttle 
additional  support  for  carcinogenicity 
based  on  SAR  analysis;  therefore,  EPA's 
Carcinogenicity  Peer  Review  Committee 
(CPRC)  reconunended  that  the  RfD 
approach  be  used  for  quantitation  of 
hvonan  risk. 

5.  Aggregate  exposure.  For  purpose* 
of  assessing  the  potential  dietary 
exposure  under  these  tolerances,  the 
EPA  has  estimated  aggregate  exposure 
based  on  the  anticipated  residue  for 
clofencet  on  primary  crop  (PQ  wheat 
grain  at  96.8  ppm,  rotational  crop  (RC) 
soybeans  at  8.87  ppm,  RC  com  at  0.92 
ppm,  RC  sorghum  at  2.05  ppm  and  other 
RC  cereal  grains  (except  rice,  wild  rice 
and  sweet  com)  at  6.7  ppm.  In  addition, 
aggregate  exposure  from  animal 
prodiicts  were  estimated  from  tolerance 
values  of  0.02  ppm  for  milk,  0.15  ppm 
for  meat,  0.04  ppm  for  fat,  10.0  ppm  for 
kidney,  0.5  ppm  for  meat  by-products 
(except  kidney),  0.15  ppm  for  poultry 
meat,  0.2  ppm  for  poultry  meat  by- 
products, 0.04  ppm  for  poultry  £Bt  and 
1.0  ppm  for  eggs.  Estimated  ejqHMure  is 
obtained  by  m'lltiplying  the  anticipated 
residue  or  tolerance  level  residue  by  the 
consumption  data  which  estimates  the 
amount  of  food  products  consumed  for 
eedi  of  the  above  commodities  by 
various  population  subgroups.  There  are 
no  other  established  (permanent)  U.S. 
tolerances  for  clofencet,  and  there  are  no 
registered  uses  (section  3)  for  clofencet 
on  food  or  feed  crops  in  the  United 
SUtes. 

In  conducting  this  exposure 
assessment,  the  EPA  has  made  very 
conservative  assumptions.  First,  the 
reasonable  assumption  is  made  that  1 
percent  of  the  total  wheat  acreage  will 
be  sprayed  with  clofencet,  but  it  is 
further  assumed  that  all  of  this  clofencet 
treated  wheat  -  which  is  only  intended 
for  seed  prodxictian  -  will  enter  the  food 
chain.  Mcmsanto  estimates  that  a 
maximum  of  10  percent  of  this  seed  will 
enter  the  food  chain.  Second,  it  is 
assumed  that  100  percent  of  all  labeled 
rotational  crops  will  be  planted  on 
clofencet  treated  fields  -  even  though 
only  1  percent  of  wheat  fields  will  be 
treated  with  clofntcet  and.  further,  it  is 
not  possible  to  plant  multiple  crops  on 


the  same  field.  Third,  full  tolerance 
values  are  used  for  animal  products    • 
rather  thas  anticipated  residues.  These 
factors  resuh  in  an  overestimate  of 
human  exposure  which  should  be  taken 
in  consideration  when  reviewing  the 
calculated  human  dietary  exposure 
values. 

Other  potential  sources  of  exposure  of 
the  general  population  to  residues  of 
pesticides  are  residues  in  drinking  water 
and  exposure  from  non-occupational 
sources.  Based  on  the  available  studies 
used  in  EPA's  assessment  of 
environmental  risk,  the  mitigation 
measures  volunteered  by  Monsanto  and 
requested  by  the  EPA  and  the  imique 
and  restricted  use  characteristics  of  the 
chemical.  Monsanto  does  not  anticipate 
exposure  to  residues  of  clofencet  in 
drinking  water.  There  are  no  established 
Maximum  Concentration  Level  (MCL) 
for  residues  of  clofencet  in  drinking 
water.  Monsanto  has  not  estimated  non- 
occupational exposure  for  clofencet 
since  the  proposed  registration  for 
clofencet  is  limited  to  wheat  seed 
production  by  certified  hybrid  seed 
technicians  only,  it  will  be  a  restricted 
use  registration.  Thus,  the  non- 
dccupational  exposure  to  the  general 
poptUation  is  expected  to  be  negUgible. 

Monsanto  also  considered  the 
potential  for  cumulative  efiiacts  of 
clofencet  and  other  substances  that  have 
a  common  mechanism  of  toxicity. 
Monsanto  concluded  that  consideration 
of  a  common  mechanism  of  toxicity  is 
not  appropriate  at  this  time.  First, 
clofencet  is  only  one  of  two  chemical 
hybridizing  agents  currently  registered 
on  wheat  and  the  other  one  is  owned  by 
this  petitioner  and  is  not  currently 
available  commercially.  Second. 
Monsanto  does  not  have  reUable 
information  to  indicate  that  toxic  effects 
produced  by  clofencet  would  be 
cumulative  with  those  of  any  other 
chemical  compounds.  Thus.  Monsanto 
is  considering  only  the  potential  risks  of 
clofencet  in  its  aggregate  exposure 
assessment. 

6.  Determination  of  safety  for  U.S. 
population —  reference  dose.  Using  the 
conservative  exposure  assimiptions 
described  above  and  based  on  the 
completeness  and  reliability  of  the 
toxicity  data.  EPA  has  concluded  that 
aggregate  exposiue  to  clofencet  will 
utilize  7.6  percent  of  the  RiD  for4he 
U.S.  population.  EPA  generally  has  no 
concern  for  expostires  below  100 
percent  of  the  RfD  for  the  U.S. 
population  because  the  RS)  represents 
the  level  at  or  below  which  daily 
aggregate  dietary  exposiue  over  a 
lifetime  will  not  pose  appreciable  risks 
to  human  health.  Monsanto  concludes 
that  there  is  a  reasonable  certainty  that 


no  harm  will  result  bom  aggregate 
exposure  to  clofencet  residues. 

7.  Safety  determination  for  infants 
and  children.  In  assessing  the  potential 
for  additional  sensitivity  of  infents  and 
children  to  residues  of  clofencet, 
Monsanto  considered  data  from 
developmental  toxicity  studies  in  the  rat 
and  rabbit  and  a  2-generation 
reproduction  study  in  the  rat.  The 
developmental  toxicity  studies  are 
designed  to  evaluate  the  potential  Ua 
adverse  effects  on  the  developing 
organism  resulting  bom  exposure 
diuing  prenatal  development  to  the 
female  parent.  Reproduction  studies 
provide  information  relating  to  effects 
from  exposure  to  the  chemical  on  the 
reproductive  capabiUty  of  both  (mating) 
parents  and  on  systemic  toxicity. 

In  a  developmental  toxicity  study  in 
the  rat,  no  developmental  or  maternal 
toxicity  were  observed  up  to  a  dosage  of 
1,000  mg/kg/day,  the  hignest  dose  level 
tested  and  Uie  limit  dose  for  this  species 
as  specified  in  the  Pesticide  Assessment 
Guidelines.  The  NOEL  was  considered 
to  be  1,000  mg/kg/day. 

In  a  developmental  toxicity  study  in 
the  rabbit,  severe  maternal  toxicity 
(mortality,  abortion,  decreased  body 
weight  gain  and  decreased  food 
consumption)  and  equivocal 
developmental  toxicity  (possible  lower 
fetal  body  weights,  marginal  increased 
incidence  of  fetal  hydroencephalus  and 
delayed  ossification)  were  observed  at 
500  mg/kg/day,  the  highest  dose  level 
tested.  The  NOEL  for  both  maternal  and 
developmental  toxicity  was  considered 
to  be  150  mg/kg/day.  The 
developmental  effects  observed  in  this 
study  were  considered  to  be  secondary 
to  the  severe  maternal  stress. 

In  a  2-generation  reproduction  study 
in  rats,  pups  bom  the  5,000  and  20,000 
ppm  dose  levels  had  an  increased 
incidence  of  pup  mortality  in  both 
matings  of  the  Fl  generation  during 
lactation  days  1  to  4.  The  NOEL  was 
considered  to  be  500  ppm  (38  and  52 
mg/kg/day  for  males  and  females, 
respectively).  Although  the  increased 
incidence  of  pup  mortaUty  was 
significantly  increased  when  compared 
to  concurrent  controls,  the  laboratory  at 
which  the  study  was  conducted  reports 
that  their  historical  control  incidence  of 
pup  survivability  is  less  than  is  seen  at 
other  laboratories.  A  viral  infection  in 
the  colony  was  suspected,  but  nothing 
was  definitely  proven.  No  effects  on 
fertility  were  observed. 

FFDCA  Section  408  provides  that  EPA 
may  apply  an  additional  safety  factor 
(up  to  10)  in  the  case  of  threshold  effects 
for  infants  and  children  to  account  for 
pre-  and  post-natal  toxicity  and  the 
completeness  of  the  database.  Based  on 
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current  toxicological  data  requirements, 
the  database  relative  to  pre-  and  post- 
natal effects  in  children  is  complete. 
Further,  in  the  developmental  toxicity 
study  in  the  rabbit  and  the  2-generation 
reproduction  study  in  the  rat,  the 
NOEL'S  are  already  an  additional  30X 
and  an  average  (male/female)  of  9X, 
respectively,  above  the  NOEL  on  which 
the  RfD  was  established  (5.0  mg/kg/day 
from  a  one-year  feeding  study  in  dogs). 
Based  on  all  the  above  information. 
Monsanto  concludes  that  an  additional 
uncertainty  &ctor  is  not  warranted  and 
that  the  RfD  of  0.05  mg/kg/day  is 
appropriate  for  assessing  risk  to  infiants 
and  children. 

Using  the  conservative  dietary 
exposure  assumptions  described  above, 
EPA  has  concluded  that  the  percent  of 
the  RfD  that  will  be  \itilized  by  aggregate 
exposure  to  residues  of  clofencet  by 
children  aged  <1  (niirsing)  to  age  12, 
ranges  from  10.5  percent  for  children  7 
to  12  years  old  up  to  22.7  percent  for 
non-nursing  infants  (<1  year  old). 
Therefore,  based  on  the  completeness 
and  rehability  of  the  toxicity  data  and 
the  conservative  exposure  assessment, 
Monsanto  concludes  that  there  is  a 
reasonable  certainty  that  no  harm  will 
result  to  infants  and  children  from 
aggregate  exposure  to  clofencet  residues. 

8.  Estrogenic  effects.  No  specific  tests 
have  been  conducted  with  dofencet  to 
determine  whether  the  chemical  may 
have  an  effect  in  humans  that  is  similar 
to  an  effect  produced  by  a  natiirally 
occuring  estrogen  or  other  endocrine 
effects.  However,  there  were  no 
significant  findings  in  other  relevant 
toxicity  tests,  i.e.,  teratology  and  multi- 
generation  reproduction  studies,  which 
would  suggest  that  clofencet  produces 
these  kinds  of  effects. 

9.  Chemical  residue.  The  metabolism 
of  clofencet  in  plants  and  animals  is 
adequately  imderstood  for  the  purposes 
of  these  tolerances.  There  are  no  Codex 
maximum  residues  levels  established 
for  residues  of  clofencet  on  wheat  or 
indicated  rotational  crops.  There  is  a 
practical  analytical  method  for  detecting 
and  measuring  levels  of  clofencet  in  or 
on  food  with  a  linut  of  detection  that 
allows  monitoring  of  food  with  residues 
at  or  above  the  levels  set  in  these 
tolerances.  EPA  will  provide 
information  on  this  method  to  the  Food 
and  Drug  Administratityi  (FDA).  The 
method  is  available  to  anyone  who  is 
interested  in  pesticide  residue 
enforcmnent  from:  By  mail:  Calvin 
Furlow,  PubUc  Response  and  Program 
Resources  Branch,  Field  Operations 
Division  (7506C),  Office  of  Pesticide 
Programs,  Environmental  Protection 
Agency,  401  M  St.,  SW.,  Washington, 
DC  20460.  Office  location  and  telephone 


number:  Crystal  Mall  #2,  Rm.  1128, 
1921  Jefferson  Davis  Hwy.,  Arlington. 
VA  22202,  (703)  305-5805. 

Residues  of  clofencet  have  been  fbimd 
to  concentrate  sUghtiy  (<2x)  in  wheat 
shorts  and  bran,  and  in  soybean  hulls 
and  meal.  The  EPA  examined  all 
relevant  data  and  after  consideration  of 
the  restricted  use  of  the  chemical  for 
seed  production  only,  the  limited 
opportunity  for  this  seed  to  enter 
commerce  as  grain  and  the  dilution 
fectors  involved  in  making  all  of  the 
above  processed  fractions  (with  the 
exception  of  wheat  bran)  "ready  to  eat", 
the  EPA  determined  that  no  additional 
tolerances  were  necessary  to  cover  these 
processed  fractions.  All  of  the  proposed 
tolerance  levels  are  adequate  to  cover 
residues  likely  to  be  present  from  the 
proposed  use  of  clofencet.  Therefore,  no 
special  processing  to  reduce  the 
residues  will  be  necessary 

10.  Environmental  fate.  Laboratory 
studies  indicate  that  clofencet  has  the 
potential  to  persist  in  soil  and  be 
mobile.  However,  the  results  of  field 
dissipation  studies  indicate  that 
downward  movement  of  clofencet  is 
limited.  In  addition,  the  limited  use  of 
clofencet  for  hybrid  wheat  seed 
production  only,  the  current  practice  of 
never  using  the  same  seed  production 
field  in  two  consecutive  years  and  label 
mitigation  measures  agreed  upon  by 
Monsanto  and  the  EPA,  will  further 
reduce  the  Likelihood  of  clofencet 
appearing  in  groimd  or  surbce  water. 

n.  Administrative  Matters 

Interested  persons  are  invited  to 
submit  written  comments  on  this  notice 
of  filing.  Comments  must  bear  a 
notation  indicating  the  dociunent 
control  number,  [PF-678).  All  written 
comments  filed  in  response  to  this 
petition  will  be  available,  in  the  PubUc 
Response  and  Program  Resources 
Branch,  at  the  address  given  above  from 
8:30  a.m.  to  4:00  p.m.,  Monday  through 
Friday,  except  legal  hoUdays. 

A  record  has  been  established  for  this 
notice  of  filing  under  docket  number 
[PF-6781  (including  comments  and  data 
submitied  electronically  as  described 
below).  A  public  version  of  this  reccnd, 
including  printed,  paper  versions  of 
electronic  comments,  which  does  not 
include  any  informatioivclaimed  as  CBI. 
is  available  for  inspection  from  8:30 
a.m.  to  4:00  p.m.,  Monday  through 
Friday,  excluding  legal  hoUdays.  The 
public  record  is  located  in  Room  1132 
of  the  Public  Response  and  Program 
Resources  Branch,  Field  Operations 
Division  (7506C),  Office  of  Pesticide 
Programs,  Environmental  Protection 
Agency,  Crystal  Mall  #2, 1921  Jefferson 
Davis  i^ghway.  Arlington,  VA. 


Electronic  commente  can  be  sent 
direcUy  to  EPA  at: 
oppKDocketOBpamBil.epa.gov 

Electronic  comments  must  be 
submitted  as  as  ASCII  file  avoiding  the 
use  of  special  characters  and  any  form 
of  encryption. 

The  official  record  for  this  filing  of 
notice,  as  well  as  the  pubUc  vereion,  as 
described  above  will  be  kept  in  paper 
form.  Accordingly,  EPA  will  transfer  all 
comments  received  electronically  into 
printed,  paper  form  as  they  are  received 
and  will  place  the  paper  copies  in  the 
official  record  which  will  also  include 
all  comments  submitted  directiy  in 
writing.  The  official  rulemaking  record 
is  the  paper  record  maintained  at  the 
address  in  "ADDRESSES"  at  the 
beginning  of  this  document. 

List  of  Subjects 

Environmental  protection, 
Administrative  practice  and  procedure. 
Agricultural  commodities.  Pesticides 
and  pests,  Reporting  and  recordkeeping 
requirranents. 

Dated:  December  4, 1996. 

Stephen  L.  lohnsoB, 

Director,  Registration  Division,  Office  of 
Pesticide  Programs. 

[PR  Doc.  9&-315SS  Piled  12-11-96;  8:4S  am] 
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Valent  U.S.A.  Corporation;  Pwtickto 
Tolerance  Petition  Rling 

AGENCY:  Environmental  Protection 
Agency  (EPA).  . 

action:  Notice  of  filing. 

StIMMARY:  litis  notice  is  a  summary  of 
a  pesticide  petition  proposing  to  renew 
a  time-limited  tolerance  for  residues  of 
the  herbicide  lactofen,  1- 
(carboethoxyjethyl  5-[2-chloro-4- 
(trifiuoromethyl)phenoxy]-2- 
nitrobenzoate,  and  its  associated 
metaboUtes  contaiiung  the  diphenyl 
ether  linkage  on  the  raw  agricultujvl 
commodity  (RAC)  cottonseed  at  0.05 
part  per  million  (ppm).  This  summary 
was  prepared  by  the  petitioner,  Valent 
U.S.A.  Corporation  (ValeAt). 
DATES:  Comments,  identified  by  the 
docket  number  (PF-677],  must  be 
received  on  or  before,  January  13, 1997. 
ADDRESSES:  By  mail,  submit  written 
comments  to  Public  Response  and 
Program  Resources  Branch,  Field 
Operations  Division  (7506C),  Office  ai 
Pesticide  Programs,  Environmental 
Protection  Agency,  401  M  St.,  SW., 
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Washington,  DC  20460.  In  person,  bring 
comments  to  Rm.  1132,  CM  «2, 1921 
Jefferson  Davis  Highway,  Arlington,  VA. 
Comments  and  data  may  also  be 
submitted  electronically  by  sending 
electronic  mail  (e-mail)  to:  opp- 
docketOepamail.epa.gov.  Electronic 
comments  must  be  submitted  as  an 
ASCn  file  avoiding  the  use  of  special 
characters  and  any  form  of  encryption. 
Comments  and  data  will  also  be 
accepted  on  disks  in  WordPerfect  5.l" 
file  format  or  ASCII  file  fonnat.  All 
comments  and  data  in  electronic  form 
must  be  identified  by  docket  nxunber 
(PF-677].  Electronic  comments  on  this 
notice  may  be  filed  pnline  at  many 
Federal  Depository  Libraries.  Additional 
information  on  electronic  submissions 
can  be  found  below  in  this  document. 
Information  submitted  as  comments 
concerning  this  document  may  be 
claimed  confidential  by  maiking  any 
part  or  all  of  that  information  as 
"Confidential  Business  InfcMinaticm" 
(CBI).  CBI  should  not  be  submitted 
through  e-mail.  Information  mariced  as 
CBI  %vill  not  be  disclosed  except  in 
accordance  with  procediues  set  forth  in 
40  CFR  Part  2.  A  copy  of  the  comment 
that  does  not  contain  CBI  must  be 
submitted  for  inclusion  iii  the  public 
record.  Information  not  marked 
confidential  may  be  disclosed  publicly 
by  EPA  without  prior  notice.  All  written 
comments  will  be  available  for  public 
inspection  in  Rm.  1132  at  the  address 
given  above,  from  8:30  a.m.  to  4  p.m., 
Monday  through  Friday,  excluding  legal 
holidays. 

FOR  FURTHER  mFORMATION  CONTACT: 
Joanne  I.  Miller,  Product  Manager  (PM 
23),  Rm.  237,  CM#2.  1921  Jefferson 
Davis  Highway.  Arlington,  VA  22202; 
(703)  305-6224.  e-mail: 
miller.joanneOepamall.epa.gov. 
SUPPtaiENTARY  MFORMATICN:  In  the 
Fedwal  Register  of  Jime  14, 1990,  (55 
FR  24084),  EPA  established  a  time- 
limited  tolerance  under  section  408  of 
the  Federal  Food,  Drug,  and  Cosmetic 
Act  (21  U.S.C.  346a)  for  residues  of  the 
herbicide  lactofen.  l-(carboethoxy)ethyl 
5-(2-chloro^ 

(trifluoromethyl)phenoxy]-2- 
nitrobenzoate,  and  its  associated 
metabolites  containing  the  diphenyl 
ether  linkage  in  or  on  the  raw 
agricultural  commodity  cottonseed  aA 
0.05  ppm.  The  time-limited  tolerance 
expires  on  December  31, 1996.  This 
tolerance  was  requested  in  pesticide 
petition  (PP)  9F3798  by  Valent  U.SA. 
Corporation,  1333  N.  Califomia  Blvd., 
Walnut  Creek.  CA  94596,  and 
establishes  the  maximum  permissible 
level  for  residues  of  the  herbicide  in  or 
on  this  RAC  The  tolerance  was  issued 


as  a  time-limited  tolerance  because  EPA 
required  additional  residue  chemistry 
data.  The  petitioner  proposes  to  renew 
the  time-lhnlted  tolerance  for  a  one- 
year  period  Valent  requested  this  !'  r*  ■(*  ' 
tolerance  extension  pursuant  to  the 
Federal  Food,  Drug,  and  Cosmetic  Act 
(FFDCA)  as  amended  by  the  Food 
Quality  Protection  Act  of  1996  (Pub.  L. 
104-170).  The  request  addresses  the 
requirenMnts  of  the  new  FFDCA  Section 
408(d)(2).  The  time-limited  tolerance 
would  expire  on  December  31, 1997. 
The  proposed  analytical  method  is  RM- 
28D,  a  gas  chromatography  method. 

Pursuant  to  the  Section  408(d)(2)(A)(i) 
of  the  FFDCA,  as  amended,  Valent  has 
submitted  the  following  summary  of 
information,  data  and  arguments  in 
support  of  their  pesticide  petition.  This 
simmoary  was  prepared  by  Valent  and 
EPA  has  not  fidly  evaluated  the  merits 
of  die  petition.  Q>A  edited  the  summary 
to  clarify  that  the  concliisions  and 
arguments  were  the  petitioner's  and  not 
necessarily  EPA's  and  to  remove  certain 
extraneous  material. 

L  Valent  Petition  Sonunary 

A.    Residue  Chemistry 

1.    Hant  metabolism.  Lactofen  is 
used  to  control  broad  leaved  weeds  in 
crops  by  preemergent  (soybean,  peanut), 
or  early  postemergent  (soybean,  cotton, 
peanut)  applications  with  extended  pre- 
harvest  intervals  (45  to  70  days).  Plant 
metabolism  protocols  (soybean,  peanut, 
and  tomato)  have  been  designed  to 
mimic  the  field  applications  with 
respect  to  timing,  but  have  been  applied 
at  rates  exceeding  normal  application  to 
facilitate  identification  of  metabolites. 

The  lactofen  molecule  is  rapidly 
degraded  in  the  environment  and  in 
plants.  Therefore,  the  consistent  result 
of  all  plant  metaboUsm  studies  using 
lactofen  has  been:  radiocarbon  is 
distributed  throughout  the  plant;  much 
of  the  radiocarbon  is  irreversibly  boimd; 
littie  radlocariwn  is  found  in  the  RAC 
(seeds,  fruit);  and  very  little  terminal 
residue  is  identified  as  finite         ^ '  /  ' 
metabolites  due  to  extensive 
degradation. 

To  demonstrate  plant  metabolic 
pathways  and  to  prove  the  analytical 
methods  can  isolate,  recover,  and 
identify  lactofen  and  its  metabolites, 
plant  samples  were  analyzed  soon  after 
application  and  well  before  normal 
harvest.  It  is  from  these  early  samples 
that  the  definition  of  the  residue  has 
be«i  obtained.  The  regulated  residue  is 
defined  as  parent  and  four  metabolites 
containing  the  diphenyl  ether  moiety. 
Parent  lactofen  is  identified  as  PPG-844 
and  the  metabolites  are  identified  as 
PPG-647,  PPG-947,  PPG-1576.  and 


PPG-2597.  The  regulated  residue  as 
defined  has  never  been  found  in  a  RAC 
sample  either  from  plant  metabolism  ex 
from  crop  field  studies.  At  maximum 
treatment  rates  in  crop  field  trials,  only 
one  soybean  seed  sample  was  foimd  to 
have  residues  of  lactofen  greater  than 
the  limit  of  detection,  but  less  than  the 
limit  of  quantitati6n.  Even  at 
exaggerated  rates  in  metabolism  or  crop 
residue  studieis,  residues  are  rarely 
above  the  limit  of  detection  for  any 
analyte.  In  addition,  more  than  analyte 
has  never  been  foimd  above  the  limit  of 
detection  in  a  single  RAC  sample  from 
crop  field  trials.  See  further  discussion 
in  the  Magnitude  of  Residue  section. 

2.    Analytical  method.  Adequate 
analytical  methodology  (gas 
chromatography)  is  available  for 
detecting  and  measuring  levels  of 
lactofen  and  its  metabolites  in  or  on 
food  with  a  limit  of  detection  that 
allows  monitoring  of  food  with  residues 
at  or  above  the  level  set  in  the  time- 
limited  tolerance  on  cotton.  The  current 
method,  RM-28D,  has  been  validated  by 
an  independent  laboratory  on  both 
cottonseed  and  peanuts  and  is  still 
undergoing  PMV  trials  at  the  EPA.  In 
general,  the  analytical  method  has  a 
limit  of  detection  of  0.005  ppm  and 
limit  of  quantitation  of  0.01  ppm  in 
crops. 

3..    Magnitude  of  residues.  Lactofen  is 
the  active  ingredient  in  COBRA 
Herbicide  (EPA  Reg.  No.  59639-34)  and 
STELLAR  Herbicide  (EPA  Reg.  No. 
59639-92).  Tolerances  have  been 
established  for  lactofen  on  cotton, 
soybeans,  and  snap  beans.  A  tolerance 
is  also  pending  for  peanuts.  Lactofen  is 
a  broad-spectrum  broadleaf  herbicide 
with  the  following  use  patterns: 

Soybeans:    pre-emcigence  and/or  post- 
emergence,  broadcast  application  with  a  PHI 
of  45  days. 

Cotton:    post-emergence,  directed  spray 
application  with  a  PHI  of  70  days. 

Snap  Beans:    pre-emecgence,  soil 
appUcation  with  a  PHI  of  55  days. 

Peanuts:  (pending)  pre-emeigence  and/or 
post -emergence,  broadcast  application  writh  a 
PHI  of  70  days. 

Due  to  relatively  long  pre-harvest 
intervals  and  extensive  metabolism  by 
plants,  lactofen  residues  are  rarely 
found  in  treated  «aw  agricultural  or 
processed  commodities.  Consequently, 
tolerances  have  been  established  based 
on  the  limit  of  quantitation  for  lat^ofen 
and  its  metabolites  containing  the 
diphenyl  ether  linkage.  To  date, 
tolerances  have  been  established  at  0.05 
ppm  based  on  a  limit  of  quantitation  of 
0.01  ppm  for  lactofen  and  four  plant 
metabolites. 
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B.  Toxicological  Pm^e 

1.  Acute  toxicity.  Lactofen  (PPG- 
844)  Technical  has  been  placed  in  EPA 
Toxicity  Category  m  for  dermal  toxicity 
and  Category  IV  for  the  other  four  acute 
toxicity  tests.  It  has  also  been  found  to 
be  a  weak  skin  sensitizer.  Teratology 
and  reproduction  studies  indicate  that 
adverse  effects,  including 
embryotoxidty,  occur  only  at  doses  that 
are  also  maternally  toxic.  This  chemical 
therefore  represents  a  minimal  acute 
toxicity  risk. 

2.  Genotoxicity.  Lactofen  Technical 
has  been  tested  and  produced  negative 
results  in  a  number  of  genotoxicity  tests 
including  unscheduled  DNA  synthesis 
in  rat  hepatocytes,  DNA  covalent 
binding  in  moiise  liver,  chromosomal 
aberration  in  CHO  cells,  and  an  Ames 
assay.  In  a  second  Ames  assay  lactofen 
was  positive  without  metabolic 
activation  at  5000  ug/plate  and  above. 
Overall  lactofen  is  not  considered  a 
genetic  hazard. 

3.  Reproductive  and  developmental 
toxicity.  Pregnant  rats  were 
administered  oral  doses  of  0, 15,  50  and 
150  mg/kg/day  Lactofen  Technical  on 
days  6-19  of  gestation.  Maternal  toxicity 
(death,  abortion  and  reduced  body 
weight  gain)  was  observed  at  150  mgAcg/ 
day.  Developmental  toxicity  (reduccNd 
fetal  weight,  slightly  reduced 
ossification,  bent  ribs  and  bent  limb 
bones)  was  also  observed  at  150  mg/kg/ 
day.  liie  NOEL  for  this  study  was  50 
mg/kg/day. 

Two  developmental  toxicity  studies 
were  conducted  in  rabbits  with  Lactofen 
Technical.  In  the  first  study,  pregnant 
rabbits  were  administered  oral  doses  of 
0,  5, 15  or  50  mg/kg/day  Lactofen 
Technical  on  days  6-18  of  gestation. 
Maternal  toxicity  (clinical  signs  and 
reduced  weight  gain)  and 
developmental  effects  (increased 
embryonic  death,  decreased  litter  size 
and  increased  post-implantation  loss) 
were  reported  at  15  and  50  mg/kg, 
however  EPA  concluded  that  the  data 
were  insufficient  to  establish  a  clear 
NOEL.  The  study  was  classified  as  core- 
supplementary.  In  the  second  rabbit 
developmental  toxicity  study,  pregnant 
rabbits  were  exposed  to  0, 1,  4  or  20  mg/ 
kg/day  oral  doses  on  days  6-18  of 
gestation.  Maternal  toxicity  (reduced 
food  consumption)  was  observed  at  20 
mg/kg/day,  while  no  developmental 
effects  were  observed  at  any  dose. 
Therefore,  the  maternal  NOEL  was  4 
mg/kg/day  and  the  developmental 
NOEL  was  greater  than  20  mg/kg/day. 

Groups  of  male  and  female  rats  were 
administered  0,  50,  500  or  2000  ppm  of 
Lactofen  Technical  for  two  generations. 
Adult  systemic  toxicity  (mortality. 


reduced  body  weight,  increased  liver 
and  spleen  weight,  decreased  kidney 
weight  and  histological  changes  in  Use 
Uver  and  testes)  was  observed  at  levels 
of  500  ppm  and  greater.  Reproductive 
toxicity  (lower  pup  survival  rates, 
reduced  pup  weight  and  pup  (Hgan 
weight  effects)  was  also  cdiserved  at 
levels  of  500  ppm  and  greater.  The 
NOELfor  both  systemic  and 
reproductive  toxicity  was  50  ppm  (2.5 
mg/kg). 

Since  lactofen  causes  teratogenic  and 
reproductive  effects  only  at  levels  which 
also  produce  systemic  toxicity  it  is  not 
considered  a  reproductive  hazard. 

4.    Subchronic  toxicity.  In  a  4-week 
oral  toxicity  study  of  Lactofen  Technical 
in  rats,  a  slight  increase  in  spleen 
weight  was  the  basis  for  a  LOEL  of  200 
ppm  (lowest  dose  tested).  At  doses  of 
1000  ppm  or  higher  the  following 
findings  were  reported:  clinical  signs  of 
toxicity;  decreased  RBC,  hemoglobin, 
hematocrit,  and  increased  WBC; ' 
increased  relative  liver  and  spleen 
weights;  and  necrosis  and  pigmentation 
of  hepatocytes.  At  10,000  ppm  severe 
toxic  signs  were  observed  by  day  7  and 
all  animals  were  dead  or  IdUed  in 
extremis  by  day  11.  Hypocellularity  of 
the  spleen,  thymus  and  bone  marrow 
was  also  observed  in  animals  exposed  to 
10,000  ppm. 

Histopathological  changes  in  the  liver 
and  significant  changes  in  clinical 
chemistry  associated  with  the  livw  were 
observed  in  rats  exposed  to  1000  ppm 
Lactofen  Technical  in  the  diet  for  90 
days.  Decreased  RBC,  hemoglobin  and 
hematocrit  values  were  also  observed  at 
1000  ppm.  The  NOEL  in  this  study  was 
200  ppm. 

In  a  90-day  study  in  mice,  the  LOEL 
for  Lactofen  Technical  was  200  ppm 
based  on:  increased  WBC;  decreased 
hematocrit,  hemoglobin  and  RBC; 
increased  alkaline  phosphatase,  SCOT, 
SGPT,  cholesterol  and  total  serum 
protein  levels;  increased  weights  or 
enlargement  of  the  spleen,  Uver, 
adrenals,  heart  and  kidney; 
histopathological  changes  of  the  liver, 
kidney,  thymus,  spleen,  ovaries  and 
testes  observed  at  1000  ppm. 

Butlw  et  al  (1988)  studied  the  effects 
of  lactofen  on  peroxisome  proliferation 
in  mice  exposed  for  seven  weeks  to 
dietary  ccmcentrations  of  2, 10,  50  and 
250  ppm.  Liver-weight  to  body-weight 
ratio,  liver  catalase,  liver  acyl-CoA 
oxidase,  liver  pell  cytoplasmic 
eosinophilia,  nuclear  and  cellular  size, 
and  peroxisomal  staining  were 
increased  by  the  tumorigenic  dose  of 
lactofen,  i.e.  250  ppm.  Lower  doses  of 
lactofrai  had  little  to  no  effect  on  these 
parametere.  Thus,  this  study  indicates 
that  lactofen  induces  peroxisdme 


proliferation  and  further,  that  50  ppm, 
a  dose  w^ch  is  not  tumorigenic,  would 
be  considoed  a  threshold  dosei  for 
peroxisome  proliferation  produced  by 
lactofen. 

As  noted  in  the  study  by  Butler  et  al  - 
(1989),  the  NOEL  for  peroxisome 
proUferatiaii  in  mice  following  a  seven 
week  exposure  period  is  50  ppm  (7  mg/ 
kg/day)  and  the  LOEL  is  250  ppm  (36 
mg/kg/day).  A  subchronic  study 
conducted  in  chimpanzees  (Couch  and 
Erickson,  1986),  indicated  no  effect  on 
clinical  chemistry  or  histological 
endpoints  that  would  suggest  liver 
toxicity  or  peroxisome  proliferation  at 
doses  up  to  75  mg/kg/day  administered 
for  93  days.  Therefore,  Valent  believes 
that  75  mg/kg/day  is  a  clear  NOEL  for 
peroxisome  proliferation  observed  in  a 
species  closely  related  to  man. 

5.     Chronic  toxicity.  In  an  18-month 
oncogenicity  study  in  mice  at  doses  of 
10,  50  and  250  ppm  Lactofen  Technical, 
an  increase  in  livo'  adenomas  and 
carcinomas,  cataracts  and  liver 
pigmentation  was  observed  at  250  ppm. 
The  lowest  dose,  10  ppm,  was  the  LOEL 
based  on  increased  liver  weight  and 
hepatocytomegaly . 

m  a  2-year  uironic  feeding/ 
oncogenicity  study  of  Lactofen 
Technical  in  rats  at  doses  of  500, 1000 
or  2000  ppm  in  the  diet,  an  increase  in 
liver  neoplastic  nodules  and  fod  of 
cellular  iteration  was  observed  in  both 
sexes  at  2000  ppm.  The  NOEL  for 
systemic  toxicity  is  500  ppm  based  on 
Iddney  and  liver  pi^entation. 

In  a  1-year  study  in  dogs  exposed  to 
40,  200,  or  1000(wkl-17)/3000  ppm(wk 
18-52)  ppm  of  Lactofen  Technical,  the 
NOEL  was  determined  to  be  200  ppm 
based  on  renal  dysfunction  and 
decreased  RBC,  hemoglobin  hematocrit 
and  cholesterol  observed  at  1000/3000 

Lactofen  (PPG-844)  Technical  causes 
adverse  health  effects  when 
administered  to  animals  for  extended 
periods  of  time.  The  effects  include 
proliferative  changes  in  the  hva, 
spleen,  and  kidAey;  hematological 
changes;  and  blood  biochemistry 
changes.  Based  on  the  Lowest  ^bct 
Level  (LEL)  of  1.5  mg/kg/day  in  die  18- 
month  mouse  feeding  study  and  ah 
uncertainty  factor  of  1000,  a  reference 
dose  (RfD)  of  0.002  mg/kg/day  has  been 
established  for  lactofen.  An  uncertainty 
fector  of  1000  was  used  since  a  NCO^ 
was  not  be  established. 

The  Toxicology  Branch  Peer  Review 
Cbmmittee  in  EPA's  Office  of  Pesticide 
Programs  has  determined  that  lactofen 
meets  the  criterion  for  a  B2  (possible 
human)  carcinogen  since  it  caused  an 
increase  in  liver  tumors  (adenomas  and/ 
or  carcinomas)  in  two  species.  Based  on 
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the  moxise  oncogenicity  study,  a  human 
upper-bound  potency  estimate  (Ql*) 
was  calculated  as  0.17  (mg/kg/day)-!. 

The  calculated  human  Ql  *  was  based 
on  the  standard  interspetiies  scaling 
iwrtor  of  BW0.67  and  recent  EPA 
gmdance  indicates  that  BWO.75  is  a 
more  appropriate  factor  for  general  use. 
This  change  alone  would  result  in  a 
reduction  of  the  calculated  human 
potency  factor  and  a  reduction  in  the 
calculated  carcinogenic  risk  by  about 
20%.  In  addition,  evidence  suggests  that 
carcinogenic  effects  caused  by  lactofen 
in  rodent  livers  may  be  due  to 
peroxisomal  prohferation  as  opposed  to 
a  direct  genotoxic  effect.  This 
mechanism  of  action  woiUd  more 
appropriately  be  regulated  as  a 
threshold  effect  (similar  to  RfD 
comparisons)  as  opposed  to  a  non- 
thrrahold  effect  with  a  quantitative 
potency  factor  derived  from  low  dose 
extrapolations.  These  changes  in  the 
hazard  assessment  process  for  lactofen 
would  have  a  profound  effect  on  the 
exposiire  and  risk  assessments  for  this 
chemicaL 

6.    Animal  metaboUsm.  Rat 
metabohsm  studies  have  been 
conducted  for  lactofen  and  demonstrate 
that- lactofen  is  almost  completely 
eliminated  (>95%)  in  excreta  within 
three  days  of  oral  dosing.  CeneraUy 
about  60%  of  orally  administered 
radioactivity  (14C-lactofen)  is  found  in 
the  feces  with  lactofen  itsell  being  the 
major  component  About  40%  of 
radioactivity  is  recovered  in  urine  and 
PPG-847  (hydrolyzed  side  chain)  is  the 
major  metaboUte.  Other  metaboUtes 
include  PPG-947.  PPG-1576.  and  PPG- 
2053. 

C.    Aggregate  Exposure 

Complete  information  to  p)erform  an 
aggregate  exposiue  assessment  may  be 
available  to  the  Agency,  but  is  not 
available  to  Valent,  and  an  extension  of 
the  lactofen  cotton  tolerance  has  been 
requested  by  Valent  in  order  to  allow 
EPA  time  to  perform  a  complete 
aggregate  exposure  assessment.  As 
discussed  below,  lactofen  contributes 
insignificant  chronic  toxicity  and 
carcinogenic  risks  as  compared  to  the 
other  diphenyl  ethers. 

1.    Dietary  exposure,  (a)    Food. 
Lactofen  is  approved  for  use  in  the 
production  of  commercial  agricultural 
crops  including  soybeans,  cott(»i,  snap 
beans,  and  pine  seedlings.  Dietary 
exposures  are  expected  to  represent  the 
major  route  of  exposure  to  the  public 

A  chronic  dietary  assessment  for 
lactofen  has  been  conducted  by  the 
registrant  using  Anticipated  Residue 
Contributions  (ARC)  for  existing  and 
proposed  uses  of  lactofen.  Since  crop 


field  trial  data  indicate  that  quantifiable 
residues  of  lactofen  are  rarely  foxmd  in 
raw  agricultural  and  processed 
commodities  ,  ARCs  were  estimated 
based  on  the  analytical  method  limit  of 
detection  (LOD)  for  each  commodity. 
When  available,  analytical  results  for 
control  samples  were  used  to  determine 
the  method  LOD  for  lactofen  and  its 
related  metabohtes.  When  all  control 
samples  contained  no  detectable 
residues,  the  limit  of  detection  was 
determined  to  be  0.005  ppm.  Mean 
anticipated  residues  were  deteonined 
based  on  the  sum  of  residues  foimd 
above  the  LOD.  or  when  no  detectable 
residues  were  present  for  lactofen  or  any 
metaboUte,  one-half  the  greatest  LOD  for 
any  analyte  was  used  as  the  anticipated 
residue  level.  Anticipated  residue  levels 
also  considered  the  percent  of  crop 
treated  with  lactofen  as  follows:  5%  of 
soybeans,  2.5%  of  cotton,  4.5%  of  snap 
bMJis,  and  5%  of  peanuts.  The  soybean 
and  cotton  values  are  based  on  1995 
marinating  research  data  (Maritz)  and  the 
snap  bean  and  peanut  values  are  ^ 
estimates  for  the  future  horn  the 
registrant.  Note  that  a  lactofen  peanut 
tolerance  is  still  pending  at  the  Agency 
and  no  lactofen  is  used  on  this  crop 
even  though  peanuts  are  included  in  the 
dietary  exposiire  assessment.  The 
assessment  results  are  siunmarized 
below  in  the  Safety  Determination 
section. 

EPA  has  performed  chronic  dietary 
exposure  assessments  for  the  related 
diphenyl  ethers  mentioned  above  in 
conjunction  with  tolerance  approvals. 
For  adfluorfen  and  fomesaCan,  recent 
assessments  were  performed  with   -  » 
anticipated  residues,  but  did  not 
consider  percent  of  crop  treated.  For 
oxyfluorfen,  anticipated  residues  were 
considered  for  only  some  crops  and  the 
same  is  true  for  percent  of  crop  treated. 
And  for  diclofop,  neither  anticipated 
residues  nor  percent  of  crop  treated 
were  considered.  Therefore,  the  current 
dietary  assessments  performed  by  EPA 
are  highly  conservative,  butmot  worst 
case.  Additional  time  is  necessary  for 
the  Agency  to  perform  a  consistent  and 
integrated  dietary  exposure  assessment 
for  these  related  chemicals.  The 
assessment  results  are  stunmarized 
below  in  the  Safety  Determination 
section. 

(b)    Drinking  water.    Since  lactofen 
is  applied  outdoore  to  growing 
agricultiiral  crops,  the  potential  exists 
for  lactofen  or  its  metabohtes  to  leach 
into  groundwater.  Drinking  water, 
therefore  represents  a  potential  route  of 
exposure  for  lactofen  and  should  be 
considered  in  an  aggregate  exposiue 
assessment. 


Based  on  available  lactofen  studies 
used  in  EPA's  assessment  of 
environmental  risk.  EPA  required  a    . 
prospective  groundwater  study  for 
lactofen.  Valent  conducted  a  study 
using  the  maximum  appUcation  rate 
appUed  to  a  site  which  was  extremely 
vulnerable  to  leaching  to  a  shallow 
aquifer.  The  water  table  was  at  a  depth 
of  6  to  9  feet,  the  top  two  feet  of  soil 
were  classified  as  loamy  sand  (78  -  82% 
sand),  and  the  deeper  soil  was  classified 
as  sand  (88  -  94%  sand). 

'A  final  report  was  submitted  in  1994 
which  indicates  that  lactofen  degrades 
rapidly  without  downward  movement 
in  soil  and  will  not  contaminate  even 
shallow  groundwater  beneath  Ught, 
sandy  soils.  There  were  no  reported  or 
possible  detections  of  lactofen  (<  1  ppb) 
in  lysimeter  or  mcmitoring  well  water 
samples  with  the  exception  of  apparent 
detections  (1.4  •  1.6  ppb)  in  two  well 
water  samples  which  were  determined 
to  be  due  to  matrix  interferences. 
Reanalysis  to  resolve  the  interference 
problem  indicated  that  lactofen  was  not 
present  at  the  1  ppb  level.  Lactofen 
degrades  to  acifluorfen,  which  was  also 
monitored  in  the  study.  Although 
acifluorfen  was  found  to  degrade 
somewhat  more  slowly  than  lactofen,  it 
did  not  leach  to  groimdwater  during  the 
study.  Since  acifluorfen  results  horn 
lactofen  degradation,  but  is  not  the  only 
degradation  product,  concentrations  are 
expected  to  be  lower  for  acifluorfen  than 
for  lactofen.  In  fact,  there  were  no 
reported  or  possible  detections  of 
acifluorfen  (<  1  ppb)  in  lysimeter  or 
monitoring  well  samples.  This  report 
has  been  placed  in  review  at  EPA,  but 
a  review  has  not  been  completed. 

There  is  no  established  Maximum 
Concentration  Level  for  residues  of 
lactofen  in  drinking  water  under  the 
Safe  Drinking  Water  Act. 

Based  on  this  information,  lactofen 
appears  to  represent  an  insignificant 
risk  for  exposure  through  drinking 
water, 

2.    Non-dietary  exposure.  Lactofen  is 
currentiy  approved  only  for  the 
commercial  production  of  agricultural 
crops  including  cotton,  soybeans,  snap 
beains,  and  pine  seedlings.  The  potential 
for  non-occupational  exposure  to  the 
general  public,  other  than  through  the 
diet  or  cuinking  water,  is  therefore 
insignificant. 

D.    Cumulative  Effects. 

There  are  several  other  pesticide 
compounds  which  are  structurally 
related  and  may  have  similar  efiiscts  on 
animals.  Specifically,  lactofen. 
acifluorfen,  fomesafen,  oxyfluorfen.  and 
diclofop  methyl  are  all  diphenyl  ethers 
which  have  caused  liver  tumors  in 
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rodents.  These  chemicals  are  approved 
for  food  uses  in  the  U.S.  and  could  be 
considered  in  an  aggregate  exposiire 
assessment.  Dietary  exposvires  to  these 
other  diphenyl  ethers  are  expected  to 
represent  the  ma)or  route  of  exposure  to 
the  public,  h  is  premature  to  add  the 
risk  from  these  chemicals  since 
exposure  ctmsiderations  as  well  as 


endpoint.  pharmacokinetic,  and   v  i.  ■ 
pharmacodynamic  considerations  may  - 
indicate  that  it  is  inappropriate  to  add 
the  risks.  However,  to  meet  the 
requirements  of  the  FQPA  of  1996,  it  is 
prudent  to  consider  if  it  is  likely  that 
these  chemicals  violate  the  provisions  of 
the  new  law.  The  information  presented 
below  indicates  that  while  more  study 


is  necessary,  it  is  unlikely  that  these 
materials  violate  the  provisions  of  the 
act. 

Summaries  of  the  established 
reference  doses,  quantitative  cancer 
potency  factors,  and  cancer  sites  in 
animals  for  these  structurally  related 
chemicals  are  presented  below. 


Ctwnical 

Reference  Dose  (mglkglday) 

Cancer  Potency  Factor  (mg/kg/ 
dayH. 

CancerSite 

AcHluorten 
Fomesafen 
Oxylluorlen 
Dtekifnp  Mettiyl 

OJOOl      . 
0.013       -*i-. 
0.0025 
0.003 
0.002 

0.17 

0.107 

0.19 

0.13 

0.231 

Liver 

Uver,  Stomach 

liver 

Uver 

Uver 

This  comparison  indicates  that 
reference  doses  determined  from 
duonic  toxidty  studies  and  cancer 
potency  factors  for  these  related 
chemicals  are  on  the  same  order  of 
magnitude  as  for  lactofen. 

It  should  be  noted  that  these  related 
chemicals  .would  benefit  from  the  use  of 
the  EPA's  new  interspecies  scaling 
factor  as  well  as  lactofen,  and  that  the 
rodent  liver  tiunor  effects  may  also  be 
due  to  peroxisome  proliferation  which 
would  more  appropriately  be  regulated 
as  a  threshold  effect.  The  carcinogenic 
risk  assessments  performed  to  date  are, 
therefore,  highly  cdnservative. 

E.    Safety  Determination 

1.    U.S.  population.  Using  the  dietary 
exposure  assessment  procedures 
described  above  (and  performed  by 
Valent)  for  lactofen,  and  recent  EPA 
assessments  for  related  chemicals, 
c^LTonic  dietary  exposures  resulting  from 
existing  and  proposed  uses  of  lactofen 
and  related  cuiemicals  were  compared  to 
the  reference  dose  (RfD)  for  each 


chemical.  The  following  contributions 
to  the  RfD  were  found  for  the  U.S. 
Population  and  all  of  the 
subpopulations  for  which  dietary 
consmnption  data  are  available: 

Lactofen:    less  than  0.1%  for  all 
tubpopulations . 

Acifluorfen:    less  than  1%  for  all 
subpopulations. 

Fomesafen:    less  than  1%  for  all 
subpopulations. 

Gbcyuuwfen:    less  than  1%  for  all 
subpopulations. 

Diclofop:    not  available  to  Valent" 

EPA  generally  has  no  concern  for 
exposures  below  100  percent  of  the  RfD 
because  the  RfD  represents  the  level  at 
or  below  which  daily  aggregate  dietary 
exposure  over  a  lifetime  will  not  pose 
appreciable  risks  to  human  health.  The 
current  and  proposed  uses  of  these 
chemicals,  even  when  considered 
collectively,  represent  a  minimal 
chronic  toxicological  risk  to  the  general 
public. 

Carcinogenic  risks  were  calculated  by 
Valent  using  a  potency  factor  (Ql*)  for 


lactofen  of  0.17  (mgA:g/day)-i.  The 
dietary  carcinogenic  risk  resulting  from 
existing  and  proposed  uses  of  lactofen  is 
calculated  at  1.54  X  10-*  or  less  for 
several  lifetime  population  groups.  This 
is  approximately  65  times  lower  than 
the  acceptable  level  of  one-in-a-million 
additional  lifetime  cancers.  It  should  be 
noted  that  the  proposed  use  on  peanuts, 
which  is  not  being  considered  in  the 
current  action,  aocoimts  for  more  than  a 
third  of  the  exposure  contributing  to  the 
calculated  carcinogenic  risk.  Therefore, 
these  estimates  of  carcinogenic  risk  are 
conservative  and  are  well  within 
acceptable  levels. 

EPA  has  performed  dietary 
carcinogenic  risk  assessments  for  the 
related  diphenyl  ethers  mentioned 
above  in  conjunction  with  tolerance 
approvals.  The  foUo%ving  table 
simunarizes  the  dietary  risk  assessment 
made  by  Valent  for  lactofen  and  the 
most  recent  dietary  risk  assessments 
performed  by  EPA  for  related  chemicals. 


ChemicaJ 

Data  Source 

Date 

Carcinogenic  Risk 

Valent  Report 

8/20/96 

1.54X10^ 

Acifluorten 

61  FR  16740 

4/17/96 

5.8  X  10-' 

Fomesafen 

61  FR  31057 

6/19/96 

1.56X10* 

Oxyfluorten 

60  FR  49816 

9C7/95 

1.8X10* 

Didotopmethyt 

51  FR  19176 

5/26/86 

1  X10-» 

Regarding  drinking  water  exposures, 
groimdwater  monitoring  studies  have 
been  required  for  adfluorfen.  fomesafen. 
and  diclofop  methyl  as  well  as  for 
lactofen.  Detections  in  groundwater 
have  been  reported  for  acifluorfen  and 
fomesafen.  Complete  information  may 
be  available  to  the  Agency,  hut  is  not  to 
available  to  Valent.  and  additional  time 
is  requested  to  allow  time  for  EPA  to 
adequately  address  the  drinking  vrater 
exposure  issue.  However,  based  on  the 
lactofen  groimdwater  study,  lactofen 


exposures  to  the  public  through 
drinking  water  are  expected  to  be 
insignificant  compared  to  these  other 
chemicals. 

Regarding  non-dietary  exposures,  the 
other  diphenyl  ethers  are  also  used 
primarily  for  commercial  agricultural 
production.  However,  some  of  these 
chemicals  may  involve  some  uses 
aroimd  the  home  which  could  lead  to 
non-occupational  exposure.  Information 
about  this  small  potential  exposure  is 
not  available  to  Valent,  but  if  a 


significant  potential  exists  for  non- 
oocupaticmal  exposure,  is  should  be 
considered  in  an  aggregate  risk 
assessment  by  EPA.  Some  e}q>osures  to 
residential  pesticides  are  being 
evaluated  by  an  industry  task  force,  the 
Outdoor  Residential  Exposure  Task 
Force  iORETF).  of  v^ch  Valent  is  a 
monber. 

In  simunary.  this  comparison  shows 
that  lactofen 's  contribution  to  aggregate 
cancer  risk  is  insignificant  compared  to 
the  other  diphenyl  ethers,  based  on 
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currrait  registrant  and  EPA  assessments. 
In  addition,  the  conservative  risks 
calculated  by  EPA  for  fomesafen  and 
oxyfluorfen  are  sUghtly  above  the  new 
standard  set  by  FQPA  and  for  diclofop 
methyl  is  significantly  above  the  new 
standard.  Valent  believes  that  when 
these  other  diphenyl  ethers  are 
evaluated  using  anticipated  residues, 
percent  of  crop  treated,  revised  cancer 
potency  factors,  and  up-to-date 
exposure  methodology  the  projected 
risks  will  be  much  lower  than  1  X  10-^ 
for  all  of  these  chemicals.  Industry  and 
EPA  are  also  developing  methodology 
for  determining  whether  or  not  multiple 
exposures  will  occxir  and  with  what 
frequency  for  these  and  other  chemicals. 
If  multiple  exposiues  do  not  occur,  or 
occur  with  a  low  frequency,  it  is  not 
appropriate  to  add  risks.  For  these 
reasons,  additional  time  will  be 
necessary  for  the  Agency  to  address  the 
aggregate  risk  to  the  U.S.  population  for 
this  group  of  related  chemicals. 

2.    Infants  and  children.  As  stated 
above,  dietary  exposure  assessments 
utilize  less  than  1%  of  the  RfD  for  all 
subpopulations  including  infants  and 
children.  Reproduction  and 
developmental  effects  have  been  found 
in  toxicology  studies  for  lactofen, 
however,  the  adverse  ejects  were  seen 
at  levels  that  were  also  maternally  toxic. 
This  indicates  that  developing  aninrmU 
are  not  more  sensitive  than  adults. 
FQPA  requires  an  additional  safety 
factor  of  up  to  10  for  chemicals  which 
present  special  risks  to  infants  or 
children.  Lactofen  does  not  meet  the 
criterion  for  application  of  an  additional 
safety  factor  for  infants  and  children. 

Information  on  the  reproduction  and 
developmental  effects  caused  by  the 
other  diphenyl  ethers  is  not  available  to 
Valent.  Additional  time  is  necessary  Ibr 
the  Agency  to  evaluate  the  need  for  an 
additional  safety  factor  related  to  these 
other  chemicals.  However,  even  if  an 
additional  safety  factor  were  deemed 
necessary,  the  dietary  exposures  are  still 
expected  to  be  well  below  the 
estabUshed  reference  doses. 

F.    International  Tolerances 

There  are  no  Codex  Maximum 
Residue  Limits  (MRL)  established  for 
lactofen  on  cotton  commodities,  so  there 
is  not  conflict  between  this  proposed 
action  and  international  residue  limits. 

n.    Administrative  Matters 

Interested  persons  are  invited  to 
submit  comments  on  this  notice  of 
filing.  Comments  must  bear  a  notation 
indicating  the  dociiment  control 
number,  (PF-677].  All  written 
comments  filed  in  response  to  this 
petition  will  be  available  in  the  PubUc 


Response  and  Program  Resources 
Branch,  at  the  address  give  above  from 
8:30  a.m.  to  4  p.m.,  Monday  through 
Friday,  except  legal  holidays. 

A  record  has  been  established  for  this 
notice  under  docket  mmiber  (PF-6771 
inchiding  comments  and  data  submitted 
electronically  as  described  below).  A 
pubUc  version  of  this  record,  including 
printed,  paper  versions  of  electronic 
comments,  which  does  not  include  any 
information  claimed  as  CBI,  is  available 
for  inspection  from  8:30  a.m.  to  4  p.m., 
Monday  through  Friday,  excluding  legal 
hoUdays.  The  public  record  is  located  in 
Rm.  1132  of  the  Pubhc  Response  and 
Program  Resources  Branch,  Field 
Operations  Division  (7S06C),  Office  of 
Pesticide  Programs,  Environmental 
Protection  Agency,  Crystal  Mall  #2, 
1921  Jefferson  Davis  Highway, 
Arlington.  VA. 

Electronic  comments  can  be  Cent 
directly  to  EPA  at: 
opp-DocketOepflmail.epa.gov 

Electronic  comments  must  be 
submitted  as  ASCII  file  avoiding  the  use 
of  special  characters  and  any  form  of 
encryption. 

The  official  record  for  this         • ,  / 
rulemaking,  as  well  as  the  public 
version,  as  described  above  will  be  kept 
in  pa(>er  form.  Accordingly,  EPA  will 
transfer  all  comments  received 
electronically  into  printed,  paper  form 
as  they  are  received  and  will  place  the 
paper  copies  in  the  official  rulemaking 
record  which  will  also  include  all 
comments  submitted  directiy  in  writing. 
The  official  rulemaking  record  is  the 
paper  record  maintained  at  the  address 
in  "ADDRESSES"  at  die  beginning  of 
this  document. 
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List^Sobiecli-  -  .    L 

Enviroimiental  protection. 
Administrative  practice  and  procedure. 
Agricultural  commodities.  Pesticides 
and  pests.  Reporting  and  recordkeepii^ 
requirements.  i.  .  '    • 

Dated:  December  4, 1996. 

Stephen  L.  JohiMoiir 

Director,  Registration  Division,  Office  of 
Pesticide  Progroms. 

(PR  Doc.  96-31556  Filed  12-11-96;  8:45  am] 
lamQ  oooc 


[FRL-6ee»-2] 

Proposad  D«  Minimis  Settlin<nt 
Pursuant  to  the  Comprehanshra 
Envlronmantal  Raaponse, 
Companaation,  and  Liability  Act 
(CERCLA),  aa  Amandad  t}y  tha 
Suparfund  Amandmanta  and 
Raauthorlzation  Act— Qoldan,  CO 

AQEMCY:  Enviroimiental  Protection 

Agency. 

ACtlON:  Correction  to  original  notice  and 

request  for  public  comment. 

8UKMARY:  The  original  notice  of 
proposed  de  minimis  setUement 
published  on  September  17,  1996  (61  PR 
489S1)  is  corrected  by  adjusting  the 
setUement  figure  for  Energy  Fuels 
Nuclear,  Inc.  frtmi  $326,800.73  to 
$184,800.41  and  is  hereby  submitted  for 
pubUc  comment.  In  accordance  with  the 
requirements  of  section  122(I)(1)  of  the 
Comprehensive  Envirarunentid 
Response,  Compensation,  and  Liability 
Act,  as  amended  (CERCLA).  notice  is 
hereby  given  of  a  proposed  de  minimis 
settlement  imder  section  122(g). 
concerning  the  Colorado  School  of 
Mines  Research  Institute  site  in  Golden, 
Colorado  (Site).  The  proposed 
Administration  Order  on  Consent  (AOC) 
requires  five  (5)  Potentially  Responsible 
Parties  to  Pay  an  aggregate  total  of 
$215,640.36  to  address  their  liability  to 
the  United  States  Environmental 
Protection  Agency  (EPA)  related  to 
response  actions  taken  or  to  be  taken  at 
the  Site. 

OPPORTUNITY  FOR  COMMENT:  Comments 
must  be  submitted  on  or  before  January 
13,  1997. 

ADDRESSES:  The  proposed  settlement  if 
available  for  pubhc  Inspection  at  the 
EPA  Superfund  Record  Center,  999  18th 
Street,  5th  Floor,  North  Tower,  Denver. 
Colorado.  Comments  should  be 
addressed  to  Kelcey  Land.  Enforcement 
Speciahst  (8ENF-T),  U.S. 
Environmental  Protection  Agency,  999 
18th  Street,  Suite  500.  Denver, 
Colorado.  80202-2405.  and  should 
reference  the  Colorado  School  of  Mines 
Research  Institute  site  de  minimis 
settlement  (EPA  Docket  No.  CERCLA- 
Vni-96-17). 

FOR  FURTHER  INFORMATION  COMTACT: 
Kelcey  Land.  Enforcement  Specialist,  at 
(303) 312-6393. 

8UPPLEMBITARY  INFORMATION:  Notice  of 
section  122(g)  de  minimis  settlement:  In 
accordance  with  section  122(I)(1)  of 
CERCLA.  notice  is  her^y  given  that  the 
terms  of  an  Administrative  Order  on 
Consent  (AOC)  have  been  agreed  to  by 
the  folloMdng  five  (5)  parties,  for  the 
following  amoimts: 

Energy  Fuels  Niiclear.  Inc. $184  J0a41 
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Kennacott  Corporation,  Kennecott  "^   - 

Holdings  Corporation,  and  ,;.. '-r  .  % 
Kennecott  Utah  Copper  '■  ^  '^^-  ■^■ 
Gorpcxation -... — ...$30,2»5.75 

Lockheed  Corporatiaii ~ $554.20 

By  the  terms  of  the  propoeed  AOC, 
these  parties  will  together  pay 
$215,640.36  to  the  HazardouiB  Substance 
Superfund.  This  payment  represents 
approximately  0.035%  of  the  total 
anticipated  response  costs  for  the  Site 
upon  which  this  settlement  is  based.  In 
exchange  for  payment.  EPA  will  provide 
the  settling  parties  with  a  limited 
covenant  not  to  stie  for  liability  under 
sections  106  and  107(a)  of  CERCLA. 
including  liability  for  EPA's  past  costs, 
the  cost  of  the  remedy,  and  future  EPA 
oversight  costs,  and  imder  section  7003 
of  the  Solid  Waste  Disposal  Act,  as 
amended  (also  known  as  the  Resource 
Conservation  and  Recovery  Act).  The 
settlement  amount  that  each  PRP  will 
pay.  as  shown  above,  depends  upon 
whether  they  contributed  radioactive 
hazardous  substances  or  non-radioactive 
hazardous  substances  to  the  Site.  The 
per  pound  cost  for  non-radioactive 
hazardous  substances  is  $1.54.  The  per 
pound  cost  for  radioactive  hazardous 
substances  is  $3.08.  Settlement  amounts 
are  calculated  by  mtiltiplying  these  per 
potmd  costs  by  the  niunber  of  poimds 
of  hazardous  substances  a  party  sent  to 
the  Site  (Base  Amount),  adding  a 
premium  of  either  30%  or  130%  of  the 
Base  Amount,  as  specified  by  each  PRP 
in  the  A(X:.  and  adding  a  $200 
administrative  fee.  For  parties  paying  a 
30%  premitun  (Energy  Fuels  Nuclear, 
Inc.),  there  is  an  exception  to  the 
covenant  not  to  sue  if  total  response 
costs  at  the  Site  exceed  $6,000,000.  For 
parties  paying  a  130%  premium  (the 
Kennecot  entities  and  Lockheed 
Corporation),  there  is  an  exception  to 
the  covenant  not  to  sue  if  total  response 
costs  at  the  Site  exceed  $20,000,000.  For 
a  period  of  thirty  (30)  days  from  the  date 
of  this  publication,  the  public  may 
submit  comments  to  EPA  relating  to  this 
proposed  de  minimis  settlement.  A  copy 
of  the  proposed  ACXH  may  be  obtained 
from  Kelcey  Land  (8ENF-T),  U.S.  ^ 
Environmental  Protection  Agency, 
Region  VIIl,  999  18th  Street,  Suite  500, 
Denver,  Colorado  80202-2405,  (303) 
312-6393.  Additional  background 
inf(Hmation  relating  to  the  de  minimis 
settlement  is  available  for  review  at  the 
Superfund  Records  Center  at  the  above 
address. 

It  is  So  Agreed: 


Dated:  December  2, 1990. 
>dcW.McGraw. 

Acting  Regional  Administzator,  U.S. 
Envirxmmental  Protdction  Agency,  Region 

vm. 

(PR  Doc  96-31428  Piled  12-11-96;  8:45  am) 
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[Fm.-6663-7] 

Notice  Of  Propoeed  AdmlnlstFatlve  De 
MinHnie  SeMement  Under  Section 
122(g)(4)«f  the  Compreheneive 
Environmental  Reeponee, 
Compensation  and  Uat>nity  Act, 
Regarding  the  Sidney  Landflll  Site, 
Towns  of  Masonvllie  and  Sidney,  NY 

AGENCY:  Environmental  ProtecticHi 

Agency. 

ACTION:  Notice  of  proposed 
administrative  agreement  and 
opportimity  for  public  comment. 

summary:  Ineccordance  with  Section 
122(i)  of  the  Comprehensive 
Environmental  Response. 
Compensation,  and  Liability  Act  of 
1980,  as  amended  ("CERCLA"),  42 
U.S.C.  9622(i),  the  U.S.  Environmental 
Protection  Agency  ("EPA")  Region  II 
announces  a  proposed  administrative  de 
minimis  settlement  pursuant  to  Section 
122(g)(4)  of  CERCLA,  42  U.S.C. 
9622(^(4).  relating  to  the  Sidney 
Landfill  Site  ("Site")  in  the  Towns  of 
Masonville  and  Sidney,  Delaware 
County.  New  York.  This  Site  is  on  the 
National  Priorities  List  established 
pursuant  to  Section  105(a)  of  CERCLA. 
This  notice  is  being  published  to  inform 
the  pubUc  of  the  proposed  settlement 
and  of  the  opportimity  to  comment. 

The  settlement,  memorialized  in  an 
Administrative  Order  on  Consent 
("Order"),  is  being  entered  into  by  EPA 
and  the  Sidney  Central  School  District 
(the  "Respondent").  The  Respondent 
contributed  a  minimal  amoimt  of 
hazardous  substances  to  the  Site  and  is 
eUgible  for  a  de  minimis  settlement 
under  Section  122(g)  of  CERCLA.  Under 
the  Order,  the  Respondent  shall  pay 
EPA  amounts  totalling  $40,701.95, 
toward  the  costs  of  the  responise  actions 
that  have  be«i  and  will  be  conducted 
with  respect  to  the  Site. 
DATES:  EPA  will  accept  written 
comments  relating  to  the  proposed 
settlement  on  or  before  January  13, 
1997. 

ADDRESSES:  Comments  should  be  sent  to 
the  individual  listed  below.  Comments 
should  reference  the  Sidney  Landfill 
Site  and  EPA  Index  No.  II-CERCLA-96- 
0202.  For  a  copy  of  the  Order,  contact 
the  individual  listed  below. 


FOR  FURTHER  INFORMATION  CONTACT: 
Brian  E.  Carr.  Assistant  Regional 
Counsel.  New  Yn^c/Caribbean 
Superfuad  Branch.  Office  of  Regional 
Counsel.  U.S.  Envirormiental  Protection 
Agency.  290  Broadway,  17th  Floor,  New 
York.  New  York.  10007-1866. 
Telephone:  (212)  637-3170. 

Dated:  November  25, 1996. 
Jeamw  M.  Fox, 

Regional  Administrator. 

[FR  Doc  96-31562  Filed  13-11-96;  8:45  am] 

lOOOKi 


[FRL-S663-0] 

Correction  of  Typographical  Enror  in 
Rnai  Settlement  Payment  Amount  for 
One  Settling  De  Mnhnls  Party  and 
Correction  of  Calculation  of  Final  De 
Minimis  Settlement  Payment  Amounts 
for  TWO  Settling  De  Minimis  Parties;  In 
the  Matter  of  Coneervation  Chemical 
Company  o<  Itlinois,  Inc.,  Gary, 
Indiana:  Dodut  No.  V-4M^0»-C-337 

agency:  Envinmmental  Protection 

Agency. 

action:  Notice. 

SUMMARY:  On  August  30, 1996.  EPA 
entered  into  a  final  de  minimis 
settlement  with  153  de  minimis 
potentially  respKsnsible  parties  (PRPs). 
pursuant  to  Section  122(g)  of  the 
Comprehensive  Environmental 
Response,  Compensation  and  Liability 
Act  of  1980,  as  amended  ("CERCLA"). 
for  past  and  estimated  future  response 
costs  at  the  Conservation  Chemical 
Company  of  Illinois  Site  in  Gary,  ■ 
Indiana  ("the  CCQ  Site"). 
Subsequently,  EPA  discovered  a 
typographical  error  with  regard  to  the 
final  settlement  amount  stated  for  Jones 
Chemical,  Inc.,  one  of  the  settling  de 
minimis  PRPs  listed  in  Appendix  D  to 
the  Administrative  Order  on  Consent, 
Docket  Number.  V-W-«6-C-337  ("the 
de  minimis  Consent  Order").  In 
addition,  EPA  received  information  that 
verified  that  Appleton  Electric  Company 
and  Doehler-Jarvis,  two  settling  PRPs, 
were  entitled  to  credits  tmder  the  terms 
of  the  de  minimis  Consent  Order  that 
reduced  the  amotmt  of  their  initial 
calculated  settlement  payment  amounts. 
EPA  is  giving  notice  that  it  intends  to 
correct  the  typographical  error  in 
Appendix  D  with  regard  to  Jones 
Chemical  and  correct  the  calculation  of 
the  final  settlement  amounts  for 
Appleton  Electric  Company  and 
Doehler-Jarvis  to  account  for  the  verified 
credits.  These  corrections  do  not  impact 
the  interests  of  the  other  settling  de 
minimis  PRPs. 
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DATES:  Comments  on  EPA's  correctioB 
of  the  typographical  error  regarding  the 
final  setUement  payment  amount  for 
Jones  Chemical  inc.,  and  the  coarection 
of  the  calculation  of  the  final  settlement 
payment  amounts  fm  Appleton  Electric 
Company  and  Doehler-Jarvis,  must  be 
received  on  or  before  January  17, 1997. 
ADDRESSES:  Written  comments  relating 
to  EPA's  above-described  corrections  of 
the  settlement  amoimts  in  Appeadix  D 
to  the  Admimstrative  Order  on  Consent, 
Docket  Number  V-W-96-C-337.  should 
be  sent  to  Cynthia  N.  Kawakami. 
Associate  Regional  Cotmsel,  U.S. 
Environmental  Protection  Agency, 
Region  5.  Mail  Code:  C-29A,  77  West 
Jackson  Boulevard,  Chicago.  Illinnig 
60604-3590. 

AOOmONAL  MfOIMATiONr  Copies  of  the 
revised  Appendix  D  to  the 
Administrative  Order  on  Consent  and 
the  Administrative  Record  for  this  Site 
are  available  at  the  following  address  for 
review.  It  is  strongly  recommended  that 
you  telephone  Ms.  Beth  Curia  at  (312) 
886-5892  before  visiting  the  Region  5 
Office:  U.S.  Environmental  Protection 
Agency,  Region  5,  Superfund  Division, 
Emergency  Response  Branch;  77  West 
Jackson  Boulevard,  Chicago,  Illinois 
60604-3590. 

Authority:  The  Comprehensive 
Environmental  Response,  Compensation,  and 
Liability  Act  of  1980,  as  amended.  42  U.S.C 
Sections  9601  et  seq. 

Jamea  Mayka. 

Acting  Director,  Superfund  Division. 

(FR  Doc  9e-31560  Filed  12-11-96;  8:45  ami 


[OPPTS-83006;  FRL-6S7&-6} 

Receipt  Of  Request  for  Waiver  from 
Testing 

AQENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Notice  of  receipt  of  request  for 
waiver  bom  testing. 

SUMMARY:  Regulations  issued  by  EPA 
under  section  4  of  the  Toxic  Substances 
Control  Act  require  that  specified 
chemical  substances  be  tested  to 
determine  if  they  are  contaminated  with 
halogenated  dibenzo-p-dioxins  (HDDs) 
or  halogenated  dibenzofurans  (HDFs). 
and  that  results  be  reported  to  EPA. 
However,  provisions  have  been 'made 
for  exclusion  and  waiver  from  these 
requirements  if  an  appropriate 
application  is  submitted  to  EPA  and  is 
approved.  EPA  has  received  and  will 
accept  comments  on  a  request  from 
Rhone-Poulenc  for  a  waiver  to  import 
2.4-dichlorophenol.  EPA  will  publish 


another  Federal  Register  notice 
annoimcing  its  decisions  on  this 
request.  '«  '*' 

DATES:  Submit  written  comments  (m  of 
before  December  27, 1996. 
ADDRESS:  Submit  written  comments  in 
triplicate,  identified  with  the  docket 
number  OPPTS-83005.  to:  TSCA  Docket 
Receipts  (7407),  Office  of  Pollution 
Prevention  and  Toxics.  Environmental 
Protection  Agency,  Room  G-099,  401  M 
St,  SW.,  Washington,  DC  20460. 
Information  submitted  as  a  comment 
concerning  this  document  mayj>e  . 
claimed  confidential  by  marking  any 
part  or  all  of  that  information  as 
"Confidential  Business  Information 
(CBI)". 

Comments  and  data  may  also  be 
submitted  electronically  by  sending 
electronic  mail  (e-mail)  to: 
oppt.ncic@epamail.epa.gov.  Electronic 
comments  must  be  submitted  as  an 
ASCn  file  avoiding  the  use  of  special 
characters  and  any  form  of  encryption-. 
Comments  and  data  will  also  be 
accepted  on  disks  in  WordPerfect  in  5.1 
file  format  or  ASCII  file  format.  All 
comments  and  data  in  electronic  form 
must  be  identified  by  the  docket  number 
OPPTS-83005.  No  Confidential 
Business  Information  (CBI)  should  be 
submitted  through  e-mail.  Electronic 
comments  on  this  proposed  rule  may  be 
filed  online  at  many  Federal  Depository 
Libraries.  Additional  information  on 
electronic  submissions  can  be  found 
below  in  this  document. 
FOR  FURTHER  INFORMATION  CONTACT: 
Susan  B.  Hazen.  Director, 
Environmental  Assistance  Division 
(7408).  Office  of  Pollution  Prevmtion 
and  Toxics,  Rm.  E-543.  401  M  St..  SW.. 
Washington,  DC  20460,  (202)  554-1404. 
TDD  (202)  554-0551,  e-mail:  TSCA- 
Hotline^pamail.e{)a.gov. 

SUPPLEMENTARY  INFORMATKM:  Under  40 
CFT?  part  766  (52  PR  2112,  June  5, 1987). 
EPA  requires  testing  of  certain  chemical 
substances  to  determine  whether  they 
may  be  contaminated  with  HDDs  and 
HDFs.  Under  40  CFR  766.32(a)(2)(i),  a 
waiver  may  be  granted  if  a  responsible 
company  official  certifies  that  the 
chemical  substance  is  produced  only  in 
quantities  of  100  kilograms  or  less  per 
year,  and  only  for  research  and 
development  purposes.  Under  40  CFK 
766.32(b),  a  request  for  a  waiver  must  be 
made  60  days  before  resumption  of 
manufacture  or  importation  of  a 
chemical  substance  produced  by  a 
specific  process  if  the  chemical 
substance  is  not  being  mdnufactured, 
imported,  or  processed  as  of  June  5, 
1987. 

Rhone-Poulenc  requested  a  waivw 
under  40  CFR  766.32(a)(2)(i).  in  a  letter 


to  EPA  dated  October  29, 1996.  Rhone- 
Poulenc  plans  to  import  2.4- 
dichlorophenol  (CAS  No.  120-^3-2).  a 
substance  subject  to  testing  under  40 
CFR  part  766,  solely  for  research  and 
development  purposes.  Rhone-Poulenc 
will  limit  its  import  of  2,4- 
dichlorophenol  to  100  kilograms  (or 
less)  per  year. 

A  record  has  been  established  for  this 
notice  of  receipt  under  docket  number 
OPPTS-83005  (including  comments.and 
data  submitted  electronically  as 
described  below).  A  pubfic  version  of 
this  record,  including  printed,  paper 
versions  of  electronic  comments,  which 
does  not  include  any  information 
claimed  as  confidential  business 
information  (CBI),  is  available  for 
inspection  from  12  noon  to  4  p.m.. 
Monday  through  Friday,  excluding  legal 
holidays.  The  public  record  is  located  in 
the  TSCA  Nonconfidential  Information 
Center,  Rm.  NE-B607,  401  M  St..  SW., 
Washington,  DC  20460. 

Electronic  comments  can  be  sent 
directly  to  EPA  at: 

oppt.ncicABpamail.epa.gov 

Electronic  comments  must  be 
submitted  as  an  ASCII  file  avoiding  the 
use  of  special  characters  and  any  form 
of  encryption. 

The  official  record  for  this  notice  of 
receipt,  as  well  as  the  public  version,  as 
described  above  will  be  kept  in  paper 
form.  Accordingly,  EPA  will  transfer  all 
comments  received  electronically  into 
printed,  paper  form  as  they  are  received 
and  will  place  the  paper  copies  in  the 
official  record  which  will  also  include 
all  comments  submitted  directly  in 
writing.  The  official  record  is  the  paper 
record  maintained  at  the  address  in 
"ADDRESSES"  at  the  beginning  of  this 
document. 

Dated:  December  6, 1996. 
Frank  D.  Kovar, 

Drector.  Chemical  Control  Division.  Office  of 
Pollution  Prevention  and  Toxics. 

(FR  Doc.  96-31554  Filed  12-11-96;  0:45  am) 
iUJNQ  COM  KtO  tut  r 


FEDERAL  COMMUNICATIONS 
COMMISSION 

Notice  of  Public  Information 
Collections  Sutmitted  to  OMB  for 
Review  and  Approval 

December  6, 1996. 

summary:  The  Federal  Commimications 
Commission,  as  part  of  its  ctmtinuing 
effort  to  reduce  paperwork  biutlen 
invites  the  general  public  and  other 
Federal  agencies  to  take  this 
opportunity  to  comment  on  the 
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following  proposed  and/or  cx>ntinuing 
information  collections,  as  required  by 
the  PaperwoiiL  Reduction  Act  of  1995, 
Public  Law  104-13.  An  agency  may  not 
conduct  or  sponsor  a  collection  of 
infonnation  unless  it  displays  a      '^, 
cuirently  valid  control  niunber.  No ' 
person  shall  be  subject  to  any  penalty 
for  failing  to  comply  with  a  collection 
of  information  subject  to  the  Paperwoik 
Reduction  Act  (PRA)  that  does  not 
display  a  valid  control  number. 
Comments  are  requested  concerning:  (a) 
Whether  the  proposed  collection  of 
infonnation  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
Conmiission,  including  whether  the 
information  shall  have  practical  utility; 
(b)  the  accuracy  of  the  Commission's 
burden  estimates;  (c)  ways  to  enhance 
the  quality,  utility,  and  clarity  of  the 
information  collected;  and  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  the  respondents, 
including  the  use  of  automated 
collection  techniques  or  other  forms  of 
information  technology. 
DATES:  Written  comments  should  be 
submitted  on  or  before  January  13, 1997. 
If  you  anticipate  that  you  will  be 
submitting  comments,  but  find  it 
difficult  to  do  so  within  the  period  of 
time  allowed  by  this  notice,  you  should 
advise  the  contact  listed  below  as  soon 
as  possible. 

ADDRESSES:  Direct  all  comments  to 
Dorothy  Conway,  Federal 
Communications  Commission,  Room 
234, 1919  M  St.,  N.W.,  Washington,  DC 
20554  or  via  internet  to 
dconway9fcc.gov  and  Timothy  Fain, 
OMB  Desk  Officer,  10236  NEOB  725 
17th  Street.  N.W.,  Washington,  DC 
20503  or  fain__t9al.eop.gov. 
FOR  FURTHER  INFORMATION  CONTACT:  For 
additional  information  or  copies  of  the 
information  collections  contact  Dorothy 
Conway  at  202-418-0217  or  via  internet 
at  dconway9fcc.gov. 

SUPPLEMENTARY  INFORMATKM: 

OMB  Approval  Number:  3060-0709. 

Title:  Revision  of  Parts  22  and  90  to 
Facilitate  Development  of  Paging 
Systems  and  Implementation  of  Section 
309(J)  of  the  Communications  Act 

Forni  No.:  N/A. 

Type  of  Review:  Reinstatement  with 
change  of  a  previously  approved 
collection. 
-    Respondents:  Individuals  or 
hoiiseholds;  businesses  or  other  for- 
profit;  not-for-profit  institutions:  State, 
Local  or  Tribal  Government 

Number  of  Respondents:  4,500. 

Estimated  Time  Per  Response:  0.08 
hour. 

Total  Annual  Burden:  360  hours. 


Needs  and  Uses:  On  April  22, 1996, 
the  Commission  adopted  an  Order  that 
prescribes  interim  paging  rules  to  be 
effective  upon  publication  in  the 
Federal  Roister,  until  the  final  Report 
and  Order  and  rules  are  adopted.  Ine 
interim  Order  partially  lifted  the  freeze 
on  paging  applications,  and  allowed 
applications  to  be  filed  by  current 
private  carrier  paging  and  common 
carrier  paging  licensees  for  additional 
licenses.  To  insure  that  the  applicants 
are  incumbent  licensees,  they  are 
required  to  submit  a  certification  stating 
that  they  currently  have  an  operating 
system,  and  that  the  application  is  for 
an  addition  or  modification  to  the 
current  system  within  65  kilometers  (40 
miles)  of  the  current  operating 
transmission  site  and  are  the  same 
channel  as  the  current  operating 
transmission  site.  On  Jime  10, 1996,  the 
Commission  adopted  an  Order  on 
Reconsideration  of  First  Report  and 
Order  that  allows  the  grant  of  some 
additional  applications  that  were  not 
contemplated  in  the  Order  adopted  on 
April  22, 1996.  These  additional 
incumbents  should  also  be  allowed  the 
opportunity  to  expand  their  systems. 

Federal  Conununications  Commission. 

WiUlam  F.  CataD. 

Acting  Secretary. 

[FR  Doc.  96-31485  Filed  12-11-96;  8:45  am] 

BHXMQ  OOOE  CnS-SI-r 


[DA96-19S9] 

Auction  of  Cellular  Unserved  Area 
Ucenaes  (Auction  No.  12) 

AQBICY:  Federal  Commtmications 

Commission. 

action:  Notice. 

summary:  This  Public  Notice  provides 
guidance  on  determining  eUgibility  to 
participate  in  Auction  No.  12  for  certain 
cellular  unserved  service  area  licenses. 
The  Wireless  Telecommimications 
Bureau  has  received  several  inquiries 
concerning  eligibility  since  annoimcing 
Auction  No.  12.  This  Public  Notice  is 
intended  to  assist  interested  entities  in 
ascertaining  whether  they  are  eligible  to 
participate  in  Auction  No.  12,  and  if  so, 
on  which  licenses  they  may  bid. 
FOR  FURTHER  INFORMATION  CONTACT: 
Thomas  Horan,  Wireless 
Telecommunications  Bureau,  (202)  418- 
0660. 

SUPPLEMBTTARY  INFORMATION:  This  is  a 
summary  of  Public  Notice  DA  96^1959, 
"Auction  of  Cellular  Unserved  Area 
Licenses  (Auction  No.  12) — ^Wireless 
Telecommunications  Bureau  Provides 
Guidance  on  Eligibility  for  Cellular 
Unserved  Service  Area  Auction," 


released  November  22, 1996.  The 
complete  text  of  the  Public  Notice  is 
available  for  inspection  and  copying 
dxuing  normal  business  hours  in  the 
FCC  Reference  Center  (Room  239),  1919 
M  Street.  N.W..  Washington,  D.C  and 
also  may  be  purchased  from  the 
Commission's  copy  contractor. 
International  Transcription  Service, 
(202)  857-3800,  2100  M  Street.  N.W., 
Suite  140,  Washington,  D.C.  20037. 

Synopsis  of  the  Public  Notioe 

1.  An  auctitw  of  certain  licenses  for 
cellular  luiserved  service  areas  is 
scheduled  to  begin  on  January  13, 1997. 
See  Public  Notice  DA  96-1850,  "FCC 
Issues  Procedures,  Terms  and 
Conditions  for  January  13. 1997  Auction 
of  Cellular  Phase  I  and  phase  II  Service 
Areas,"  released  November  8, 1996 
(Auction  Public  Notice).  This  auction 
will  be  the  twelfth  auction  scheduled  by 
the  Commission  and  will  be  referred  to 
as  Aiiction  No.  12.  Eligibility  is  limited 
to  those  entities  who  previously  filed  an 
FCC  Form  464  or  464-A  within  the 
time-frame  designated  in  47  CFR 

§  22.949  for  a  market  and  channel  block 
whose  license  is  being  auctioned  in  this 
auction. 

2.  Any  entity  who  timely  filed  an  FOC 
Form  464  ot  464-A  who  wishes  to 
participate  in  the  auction  of  these 
licenses  also  must  submit  an  FCC  Form 
175  by  December  16, 1996.  TTius.  the 
number  of  entities  eligible  to  participate 
in  this  auction  is  limited.  Further,  the 
entities  who  are  eligible  to  participate  in 
this  auction  are  able  to  bid  only  for  the 
maricets  and  channel  blocks  previously 
specified  on  their  FCC  Form  464s  or 
464-As.  An  applicant  is  required  to  list 
the  markets  and  channel  blocks  in 
which  it  seeks  to  bid  on  the  FOC  Form 
175.  A  list  of  licenses  being  auctioned 
and  those  eligible  to  apply  for  each 
license  is  provided  in  Attachment  A  to 
the  Auction  Public  Notioe. 

3.  Each  applicant  has  an  obligation  to 
keep  a  current  FOC  Form  464  or  464- 
A  on  file  with  the  Commission.  Any 
applicant  whose  FCC  Form  464  at  464- 
A  is  not  current  must  file  the 
appropriate  amendments  prim  to  filing 
the  FtX  Form  175.  The  Commllsion  has 
requested  that  any  applicant  for  Auction 
No.  12  not  on  the  list  of  eUgible 
partici]>ants  attach  an  exhibit  to  its  FCC 
Fonn  175  explaining  its  relationship  to 
the  entity  on  Attachment  A  through 
which  it  derives  its  eligibility  to 
participate. 

4.  The  following  examples  are 
provided  for  illustration; 

£xiiinpfe  1 

A  Corp  timely  filed  an  FCC  Form  464  for 
MSA  1.  channel  block  B.  After  the  issuance 


y> 
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of  a  Public  Notice  announcing  an  auction  of 
cellular  unserved  area  licenses,  A  Corp 
timely  filed  an  FCC  Form  175.  In  response  to 
Item  11,  "Marlcets  and  Frequency  Blocks/ 
Channels  for  which  you  want  to  bid."  A  Corp 
selected  the  "All"  Box  on  ite  FCC  Form  175. 

A  Corp's  application  will  be  considered 
incomplete.  An  entity  may  only  apply  for 
bidding  eligibility  on  licenses  in  which  it  has 
timely  filed  an  FCC  Form  464  or  464-A.  In    ' 
A  Corp's  situation,  it  can  only  seek  bidding 
eligibility  for  MSA  1,  channel  block  B. 
Furthermore,  because  the  FCC  Form  464  or 
464-A  filing  deadline  has  passed  for  the 
licenses  offered  in  the  current  auction,  A 
Corp  cannot  obtain  bidding  eKgibility  for  any 
license  in  the  auction  other  than  MSA  1, 
channel  block  B  by  now  filing  an  FOC  Fonn 
464  or  464-A. 

Exaiaph  2 

X  Corp  timely  filed  an  FOC  Form  464  fior 
RSA  1 ,  channefblock  A;  Y  Corp  timely  filed 
an  FCC  Form  464  for  RSA  2,  channel  block 
B.  X  Corp  and  Y  Corp  were  wholly  owned 
subsidiaries  of  Z  Corp.  After  the  issuance  of 
a  Public  Notice  announcing  an  auction  of 
cellular  unserved  area  licenses,  Z  Corp 
timely  filed  an  FOC  Form  175  to  seek  bidding 
eligibility  for  RSA  1,  channel  block  A  and 
RSA  2,  channel  block  B.  Attached  to  Z  Corp's 
FOC  Form  175  is  an  exhibit  explaining  Z 
Corp's  relationship  to  X  Corp  and  Y  Corp. 

Z  Corp  will  be  eligible  to  bid  on  the  license 
for  both  RSA  1.  channel  block  A  and  RSA  2. 
channel  block  B  (provided  Z  Corp  timely 
filed  its  upfront  payment  and  has  a  sufficient 
bidding  activity  level  to  bid  for  both 
licenses).  Z  Corp  was  able  to  derive  its 
eligibility  to  participate  in  the  auction 
through  the  FCC  Form  464s  filed  by  X  Corp 
and  Y  Corp. 

5.  For  additional  information,  please 
contact  Thomas  Horan,  Auctions 
Division,  Wireless  Telecommunications 
Bureau,  at  (202)  418-0660. 

Federal  Communications  Commission. 

Williui  F.  Catim, 

Acting  Secretary. 

[FR  Due.  96-31327  Filed  12-11-96;  8:45  am] 

■UMQOOOC  int-oi-M 


FCC  To  Hold  Open  Commission 
Meeting  Friday,  OecemtMr  13, 1996 

The  Federal  Communications 
Commission  will  hold  an  Open  Meeting 
on  the  subjects  listed  below  on  Friday 
Decembe*  13,  1996,  which  is  scheduled 
to  commence  at  9:30  a.m.  in  Room  856, 
at  1919  M  Street,  NW.,  Washington,  DC. 

hem  No.,  Bureau.  Subject 

1 — ^Wireless  Telecommunications — 
Title:  Geographic  Partitioning  and 
Spectrum  Disaggregation  by 
Commercial  Mobile  Radio  Services 
Licensees  (WT  Docket  No.  96-148) 
and  Implementation  of  Section  257  of 
the  Communications  Act  - 
Elimination  of  Market  Entry  Barriers 
(ON  Docket  No.  9&-113).  Summary: 


The  Commission  will  consider  action 
concerning  geographic  partitioning 
and  spectrum  disaggregation  for        "^ 
boardband  PCS  licensees.       ^^ 
2 — Office  of  Engineering  and         * 
Technology — Title:  Amendment  of 
Part  5  of  the  Commission's  Rides  to 
Revise  the  Experimental  Radio 
Service  Regulations.  Summary:  The 
Commission  will  consider  a  proposal 
to  modify  and  update  its  experimental 
radio  service  regulations. 
Additional  information  concerning 
this  meeting  may  be  obtained  from 
AudJrey  Spivack  or  David  Fiske,  Office 
of  Pubhc  Afiiairs,  telephone  number 
(202) 418-0500. 

Copies  of  materials  adopted  at  this 
meeting  Q9n  be  purchased  from  the 
FCC's  duplicating  contractor. 
International  Transcription  Services, 
Inc.  at  (202)  857-3800.  Audio  and  video 
tapes  fo  this  meeting  can  be  obtained 
from  the  Office  of  Public  Affairs. 
Television  Staff,  telephone  (202)  418- 
0460  or  TTY  (202)  418-1388;  fax 
numbers  (202)  418-2809  or  (202)  418- 
7286.  The  meeting  can  be  heard  via 
telephone,  for  a  fee,  from  National 
Narrowcast  network,  telephone  (202) 
966-2211  or  fax  (202)  966-1770;  and 
from  Conference  Call  USA  (available 
only  outside  the  Washington.  DC 
metropoUtan  area),  telephone  1800- 
962-0044.  _  .      -i    -f_      - 

December  6, 1996.  '  . '      ' 

Federal  Communications  Commission. 

William  F.  Caton, 

Acting  Secretary. 

(FR  Doc.  96-31721  Filed  12-10-96;  9:15  am] 

BILUNGCOOC  Cni-OI-F 


FEDERAL  IMARITIIME  COMMSSION 

Ocean  Freight  Forwarder  License 
Applicants 

Notice  is  hereby  given  that  the 
following  applicants  have  filed  with  the 
Federal  Maritime  Commission 
apphcations  for  Ucenses  as  ocean  freight 
forwarders  pursuant  to  section  19  of  the 
Shipping  Act  of  1984  (46  U.S.C.  app. 
1718  and  46  CFR  510). 

Persons  knowing  of  any  reason  why 
any  of  the  following  applicants  should 
not  receive  a  license  are  requested  to 
contact  the  Office  of  Freight  Forwarders, 
Federal  Maritime  Commission; 
Washington.  D.C.  20573. 
UTC  Overseas.  Inc.  ' 

476  Broadway,  Suite  5001,  New  York, 
NY  10013 

Officer:  Brian  Posthumus,  President. 
Werner  Knoop.  Vice  President 
J  &  L  Forwarding  Co..  Inc. 

Two  Executive  Drive.  Suite  720.  Fort 


Lee.  NJ  07024 
Officer  Luisa  E.  Han.  President.  John 

K.  Han.  Secretary 
C^rgoplan  International 
24  West  Evergreen  Avenue, 

Philadelphia,  PA  19118 
Evelyn  O.  Aharon,  Sole  Proprietor 
J  &  M  International,  Inc. 
7020  S.  Yale,  Suite  207.  Tulsa.  OK 

74136-5744 
Officers:  Joseph  D.  Fain,  President, 

Tom  K.  Murray,  Vice  President 
Primar  International,  Inc. 
14335-A  Interdrive  West,  Houston,  ' 

TX  77032 
Officers:  Jesus  A.  Finol,  President, 

Aaron  HoUoway,  Vice  President 

Dated:  December  9, 1996. 
Joseph  C  PoUdng. 
Secretary. 

(FR  Doc  96-31534  Filed  12-11-W;  8:45  am] 

HLLMQ  OOOE  «73*-01-M 


FEDERAL  RESERVE  SYSTEM 

Formations  of,  Acquisitions  by,  and 
Mergers  of  Banii  Holding  Companies 

The  companies  listed  in  this  notice 
have  applied  to  the  Board  for  approval,  ' 
pursuant  to  the  Bank  Holding  Company 
Act  of  1956  (12  U.S.C.  1841  et  seq.] 
(BHC  Act),  Regulation  Y  (12  CFR  Part 
225),  and  all  other  appUcable  statutes 
and  regulations  to  become  a  bank 
holding  company  and/or  to  acquire  the 
assets  or  the  ownership  of,  control  of,  or. 
the  power  to  vote  shares  of  a  bank  or 
bank  holding  company  and  all  of  the 
banks  and  nonbanking  companies 
owned  by  the  bank  holding  company, 
including  the  companies  Usted  below. 

The  apphcations  listed  below,  as  well 
as  other  related  filings  required  by  the 
Board,  are  available  for  immediate 
inspection  at  the  Federal  Reserve  Bank, 
indicated.  Once  the  apphcation  has 
been  accepted  for  processing,  it  will  also 
be  available  for  inspection  at  the  offices 
of  the  Board  of  Governors.  Interested 
persons  may  express  their  views  in 
writing  on  the  standards  enumerated  in 
the  BHC  Act  (12  U.S.C.  1842(c)).  If  the 
proposal  also  involves  the  acquisition  of 
a  nonbanking  company,  the  review  also 
includes  whether  the  acquisition  of  the 
nonbanking  company  compUes  with  the 
standards  in  section  4  of  the  BHC  Act, 
including  whether  the  acquisition  of  the 
nonbanking  company  can  "reasonably 
be  expected  to  produce  benefits  to  the 
pubUc,  such  as  greater  convenience, 
increased  competition,  or  gains  in 
efficiency,  that  outweigh  possible 
adverse  efiiects,  such  as  undue 
concentration  of  resources,  decreased  or 
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unfair  competitioii,  conflicts  of 
interests,  or  unsound  bunking  practices" 
(12  U.S.C.  1843).  Any  request  for 

a  hearing  must  be  accompanied  by  a 
statemrait  of  the  reasons  a  written 
presentation  would  not  suffice  in  Ueu  of 
a  hearing,  identifying  specifically  any 
questions  of  bet  that  are  in  dispute, 
simimarizing  the  evidence  that  woiUd 
be  presented  at  a  hearing,  and  indicating 
-how  the  party  commenting  woiUd  be 
aggrieved  by  approval  of  the  proposal. 
Unless  otherwise  noted,  nnnbanking 
activities  will  be  conducted  throughout 
the  United  States. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  appUcations 
must  be  received  at  the  Reserve  Bank 
indicated  or  the  offices  of  the  Board  of 
Governors  not  later  than  January  3. 
1997.  - 

A.  Federal  Reserva  Bank  of  St  Lonia 
(Randall  C  Sumner,  Vice  President)  411 
Locust  Street,  St.  Louis,  Missouri  63166: 

1.  Mercantile  Bancorporation  Inc.,  St. 
Louis,  Missouri,  and  Ameribanc,  Inc., 
St.  Louis,  Missouri;  to  acquire  and 
merge  with  Regional  Bancshares,  Inc., 
Alton,  Illinois,  and  thereby  indirectly 
acquire  Bank  of  Alton,  Alton,  Illinois. 

Board  of  Govemora  of  the  Federal  Reserve 
System,  December  6, 1996. 
JennifBT  J.  Johnsoa, 
Deputy  Secretary  of  the  Board. 
[FR  Doc  96-31491  Filed  12-11-96;  8:45  am] 
■aUNQ  OOOf  ttl»«i-F 


[Dockat  Na  R-09S7] 

Policy  Statement  on  Payn>ents  System 
Risk;  Modified  Procedures  for 
Measuring  Daylight  Overdrafts; 
Correction 

AOCNCY:  Board  of  Governors  of  the 

Federal  Reserve  System. 

ACTION:  Policy  statement;  correction. 

SUMMARY:  This  document  corrects  the 
annoimced  effective  date  of  recent 
amendments  to  the  Policy  Statement  on 
Payments  System  Risk,  which 
established  dayUght  overdraft  posting 
times  for  payments  associated  for 
Treasury  investments  resulting  from 
electronic  federal  tax  pa3rments.  These 
amendments  were  effective  under  the 
Small  Business  Regulatory  Enforcement 
Fairness  Act  of  1996,  cm  December  9, 
1996.  The  amendments  to  the  poUcy 
statement  as  published  at  61  FR  58691, 
however,  incorrectly  stated  that  they 
were  effective  November  18, 1996,  die 
date  of  pubhcation  in  the  Federal 
Register. 

EFFECTIVE  DATE:  Effective  November  18. 
1996,  the  effective  date  for  the 


amendments  to  the  policy  statement  is 
corrected  to  be  December  9, 1996. 

FOR  FURTHER  INFORMATION  CONTACT:  Paul 
Bettge,  Manager  (202/452-3174),  Heidi 
Richards,  Senior  Financial  Services 
Analyst  (202/452-2598),  Division  of 
Reserve  Bank  Operations  and  Payment 
Systems;  for  the  hearing  impaired  only: 
Telecommunications  Device  for  the 
Deaf,  Dorothea  Thompson  (202/452- 
3544). 

By  order  of  the  Board  of  Governors  of  the 
Federal  Reserve  System,  December  9, 1996. 
William  W.  vnies. 
Secretary  of  the  Board. 
(FR  Doc  96-31577  Filed  12-11-96;  8:45  am] 
BMXMQ  COM  atia-at-p 


Sunshine  Act  Meeting 

AGENCY  HOLOINQ  THE  MEETINQ: 
Committee  on  Employee  Benefits  of  the 
Federal  Reserve  System*. 

TIME  AND  DATE:  3:00  p.m.,  Tuesday, 
December  17, 1996. 

PLACE:  Marriner  S.  Eccles  Federal 
Reserve  Board  Building,  C  Street 
entrance  between  20th  and  21st  Streets, 
N.W.,  Washington,  D.C.  20551. 

STATUS:  Closed. 

MATTERS  TO  BE  CONSIDERED: 

1.  Proposals  relating  to  Federal  Reserve 
System  benefits. 

2.  Proposals  regarding  actuarial 
assumptions  in  the  Federal  Reserve  System 
benefit  plans. 

3.  Proposal  regarding  selection  of  a 
financial  auditor  for  the  Office  of  Employee 
Benefits. 

4.  Proposed  committee  for  the  Office  of 
Employee  Benefits. 

5.  Any  items  carried  forward  from  a 
previously  announced  meeting. 

*         *         •         •         • 

*  The  Ccxnmittee  on  Employee  Benefits 
considers  matters  relating  to  tiie  Retirement, 
Thrift,  Long-Term  EHsability  Income,  and 
Insurance  Plans  for  Employees  of  the  Federal 
Reserve  System. 

CONTACT  PERSON  FOR  MORE  INFORMATION: 
Mr.  Joseph  R.  Coyne,  Assistant  to  the  . 
Board:  (202)  452-3204. 

Dated:  December  10, 1996. 
William  W.  Wles.  * 

Secretary  of  the  Board. 

(FR  Doc  96-31761.Flled  12-10-^96;  3:13  pm] 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 
[DoGtotNa96F-0477] 

Elf  Atocham  North  America,  Inc.;  FBIng 
of  Food  Addttlve  Petttfon 

AGENCY:  Food  and  Drug  Administration. 

HHS. 

ACTION:  Notice. 

summary:  The  Food  and  Drug 
Administraticm  (FDA)  is  announcing 
that  Elf  Atochem  North  America,  Inc., 
has  filed  a  petition  proposing  that  the 
food  additive  regulations  be  amended  to 
provide  for  the  safe^^  of  polyamide/ 
polyether  block  copolymers  prepared  by 
reacting  a  copolymer  of  omega- 
laurolactam  and  adipic  acid  Mrith 
poly(tetramethylene  ether  glycol)  for  use 
in  the  manufacture  of  rubber  articles 
intended  for  repeated  lise  in  contact 
with  food. 

DATES:  Written  comments  on  the 
petitioner's  environmental  assessment 
by  January  13. 1997. 
ADDRESSES:  Submit  written  comments 
to  the  Dockets  Management  Branch 
(HFA-305),  Food  and  Drug 
Administration,  12420  Paridawn  Dr., 
rm.  1-23,  Rockville,  MD*20857. 
FOR  FURTHER  INFORMATION  CONTACT:  Vir 
D.  Anand,  Center  for  Food  Safety  and 
AppUed  Nutrition  (HFS-216),  Food  and 
Dn^  Administration.  200  C  St.  SW., 
Washington,  DC  20204.  202-418-3081. 
SUPPLEMENTARY  INFORMATION:  Under  Uie 
Federal  Food,  Drug,  and  Cosmetic  Act 
(sec.  409(b)(5)  (21  U.S.C.  348(b)(5))), 
notice  is  given  that  a  food  additive 
petition  (FAP  7B4528)  has  been  filed  by 
Elf  Atochem  North  America,  Inc.,  2000 
Maii^et  St.,  Philadelphia,  PA  19103- 
3222.  The  petition  proposes  to  amend 
the  food  additive  regulations  in 
S  177.2600  Rubber  articles  intended  for 
repeated  use  (21  CFR  177.2600)  to 
provide  for  the  safe  use  of  polyamide/ 
polyether  block  copolymers  prepared  by 
reacting  a  copolymer  of  omega- 
latirolactam  and  adipic  acid  with 
poly(tetramethylene  ether  glycol)  for  use 
in  the  manufacture  of  rubber  articles 
intended  for  repeated  use  in  contact 
with  food. 

The  potential  environmental  impact 
of  this  action  is  being  reviewed.  To       «  . 
encourage  public  participation 
consistent  with  regulations  promulgated 
imder  the  National  Environmental 
PoUcy  Act  (40  CFR  1501.4(b)),  die 
agency  is  placing  the  environmental  j. 
assessment  submitted  with  the  petition 
that  is  the  subject  of  this  notice  on 
pubUc  display  at  the  Dockets 
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Management  Branch  (address  above)  for 
public  review  and  comment.  Interested 
persons  may.  on  or  before  January  13, 
1997,  submit  to  the  Dockets 
Management  Branch  (address  above) 
written  conunents.  Two  copies  of  any 
comments  are  to  be  submitted,  except 
that  individuals  may  submit  one  copy. 
Comments  are  to  be  identified  with  the 
docket  number  found  in  brackets  in  the 
heading  of  this  document.  Reonved 
comments  may  be  seen  in  the  ofBce 
above  between  9  a.m.  and  4  pjn., 
Monday  through  Friday.  FDA  will  also 
place  on  public  display  any 
amendments  to,  or  comments  on,  the 
petitioner's  environmental  assessment 
without  further  annoimcement  in  the 
Federal  Register.  If,  ftased  on  its  review, 
the  agency  finds  that  an  environmental 
impact  statement  is  not  required  and 
this  petition  results  in  a  regulation,  the 
notice  of  availabiUty  of  the  agency's 
finding  of  no  significant  impact  and  the 
evidence  supporting  that  finding  will  be 
published  with  the  regulation  in  the 
Federal  Register  in  accordance  with  21 
CFR  25.40(c). 

Dated:  November  25, 1996. 
George  H.  Pauli, 

Acting  Diiector,  Office  ofPremarket 
Approval,  Center  for  Food  Safety  and  Applied 
Nutrition. 

(FR  Doc  96-31574  Filed  12-11-96,  8:45  am] 
aauM  oooc  4is»«-f 


Heatttt  Reeources  and  Servicee 
Administration 

itianufacturer  Audit  Quidellnee  and 
Dtaputa  Rwolutlon  Process  090$-ZA- 
19 

AQENCY:  Health  Resources  and  Services 
Administration,  HHS. 
ACTION:  Final  notice. . 

information:  Section  602  of  Public  Law 
102-585,  the  "Veterans  Health  Care  Act 
of  1992,"  enacted  section  340B  of  the 
PubUc  Health  Service  Act  (the  "PHS 
Act"),  "Limitation  on  Prices  of  Drugs 
Purchased  by  Covered  Entities."  Section 
340B  provides  that  a  manufacturer  who 
sells  covered  outpatient  drugs  to  eligible 
(covered)  entities  must  sign  a 
pharmaceutical  pricing  agreement  with 
the  Secretary  of  Health  and  Human 
Services  ("HHS")  in  which  the 
manufactiirer  agrees  to  charge  a  price  for 
covered  outpatient  drugs  that  will  not 
exceed  the  amount  determined  under  a 
statutory  formula. 

Section  340B(a)(5)  of  the  PHS  Act 
identifies  certain  reqiurements  for 
covered  entities  concerning  potential 
double  price  reductions  and  drug 
diversion.  A  covered  entity  must  permit 


the  manubctiirer  of  a  covered 
outpatient  drug  to  audit  the  records  of 
the  covered  entity  directly  pertaining  to 
the  entity's  compliance  with  the 
requirements  of  section  340B(a)(5}  (A) 
and  (B)  as  to  drugs  purchased  bxxta.  the 
manufacturer.  These  audits  must  be 
conducted  in  accordance  with 
guidelines  established  by  the  Secretary, 
acting  through  the  Health  Resources  and 
Services  Administration,  Bureau  of 
Primary  Health  Care,  the  Office  of  Drug 
Pricing  (the  "Department").  Section 
340B(a)(5)(C)  states  that  the  Secretary 
shall  est^lish  guidelines  relating  to  the 
number,  scope  and  duration  of  the 
audits.  The  Department  has  defined 
these  termfi  and  provided  suggested 
audit  steps. 

Further,  the  Department  anticipates 
that  disputes  may  arise  between  covered 
entities  and  participating  manufacturers 
regarding  implementation  of  the 
provisions  of  section  340B.  To  resolve 
these  disputes  in  an  expeditious 
manner,  the  Department  has  developed 
a  voluntary  dispute  resolution  process. 

The  puirpose  of  this  notice  is  to  inform 
interested  parties  of  final  program 
guidelines  concerning  manufacturer 
audit  guidelines  and  the  dispute 
resolution  process. 

FOR  FURTHER  INFORMATION  CONTACT: 
Director,  Office  of  Drug  Pricing.  Btureau 
of  Primary  Health  Care,  Health 
Resources  and  Services  Administration, 
4350  East-West  Highway.  West  Towers, 
10th  Floor,  Bethesda,  Maryland  20814. 
Phone:  (301)  594-4353. 

EFFECTIVE  DATE:  January  13, 1997. 

SUPPLEMENTARY  INFORMATION: 

(A)  Background 

Proposed  manufacturer  audit 
guidelines  {md  the  proposed  informal 
dispute  process  were  annoimced  in  the 
Federal  Register  at  59  FR  30021  on  June 
10,  1994.  A  comment  period  of  30  days 
was  established  to  aUow  interested 
parties  to  submit  comments.  The  ODP 
received  comments  from  12  sources 
including  pharmaceutical  -  r-  -  ^ 

manufacturers,  a  covered  entity,    .^     n 
organizations  representing 
pharmaceutical  manufacturers  or 
covered  entities,  and  the  American 
Institute  of  Certified  Public  .  >       • 

Accountants.  -^ 

The  following  section  presents  a 
summary  of  all  major  conunents, 
grouped  by  subject,  and  a  response  to 
each  coinment.  All  comments  were 
considered  in  developing  this  final 
notice.  Changes  were  also  made  to 
increase  clarity  and  readability. 


(B)  Camments  and  Scspoi 
Mam^Mztnrer  Audit  Gnidelinea 

Comment:  A  niunber  of  commenters 
addressed  the  requirement  that  a 
manufacturer  establish  reasonable  cause 
and  obtain  approval  fit>m  the 
Department  before  conducting  an  audit 
While  some  commenters  believe  that  the. 
statute  gives  manufacturers  the  right  to 
routinely  conduct  an  audit  as  a  normal 
btisiness  practice  without  the  need  for 
Departmental  approval,  other 
commenters  indicated  that 
manufacturers  shoiild  be  required  to 
provide  objective  documentation  that  a 
violation  has  occurred  before  being 
granted  permissi<m  to  audit 

Response:  Section  340B(a)(5)(C) 
provides  that  audits  will  be  performed 
in  accordance  with  procediues 
estabUshed  by  the  Secretary  relating  to 
the  number,  duration,  and  scope  of  the 
audits.  These  audits  must  pertain 
directly  to  the  entity's  compliance  with 
the  prohibiticxis  against  drug  diversion 
and  the  generation  of  duplicate  drug 
rebates  and  discounts  with  respect  to 
drugs  of  the  manufacturer.  See  Section 
340B(a)(5)(A]  &  (B).  In  order  to  ensure 
that  the  audits  pertafai  to  compliance 
with  the  prohibitions  in  the 
aforementioned  subparagraphs,  it  is 
appropriate  to  require  manufacturers  to 
submit  an  audit  work  plan  for  the 
Department's  review  and  to  establish 
reasonable  cause.  Although  the 
Department  will  not  require  pre- 
approval  of  the  plan,  this  wiU  ensure 
that  the  audits  are  performed  where 
there  are  valid  business  concerns  and 
are  conducted  with  the  least  possible 
disruption  to  the  covered  entity. 
Significant  changes  in  quantities  of 
specific  drugs  ordered  by  a  covered 
entity  and  complaints  bom  patients/ 
other  manufacturers  about  activities  of  a 
covered  entity  may  be  a  basis  for 
establishing  reasonable  cause. 

Comment:  Omit  the  requirement  to 
submit  an  audit  plan  for  the 
Department's  approvaL 

Response:  The  requirement  fw 
approval  of  an  audit  plan  has  been 
dropped.  The  Department's  review  of 
the  audit  workplan  is  necessary  to 
ensiue  that  audit  work  performed  is 
relevant  to  the  audit  objectives  while 
protecting  patient  confidentiality  and 
information  of  the  covered  entity  which 
is  considered  proprietary.  If  after  this 
review  the  Department  lias  concerns 
regarding  the  audit  plan  it  will  work 
with  the  manufacturer  to  incorporate 
mutually  agreed-upon  revisions  to  the 
plan. 

Comment:  Commenters  indicated  that 
audits  would  not  be  meaningful  without 
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a  clear  definition  of  a  "patient  of  the 
entity." 

Response:  Because  siiffident  criteria 
must  be  provided  by  which  auditors 
(and  others)  can  determine  if  consumers 
of  drugs  purchased  at  the  mandated 
prices  are  eligible  to  receive  covered 
drugs,  a  definition  of  "patient  of  the  . 
entity"  is  necessary.  ODP  has  addressed 
this  issue  by  means  of  Federal  Register 
final  notice  dated  October  24, 1996  (61 
FR  55156) 

Conunent:  Establish  a  timeframe  or 
deadline  for  the  various  steps  in  the 
process.  The  commenters  are  concerned 
that  the  process  could  be  unreasonably 
delayed  should  the  Department,  the 
covered  entity,  or  the  dispute  resolution 
committee  not  act  in  a  timely  manner. 
For  example,  an  audit  cannot  begin 
until  the  Department  grants  permission 
and  approves  the  audit  workplan,  while 
a  covered  entity's  refusal  to  respond  to 
an  audit  report  would  preclude  the  next 
step  in  the  process  from  taking  place. 
The  suggestions  for  timeframes  included 
to  shorten  from  60  to  30  days  the 
timeframe  for  covered  entities  to 
respond  to  a  manufacturer's  audit 
finrtingg  and  apply  a  30-day  timeframe 
for  each  step  except  for  the  act  of 
performing  the  actual  audit. 

Response:  There  should  be 
timeframes  appUcable  to  the  actions 
required  by  the  covered  entities  and  the 
Department.  The  following  timeframes 
have  been  incorporated  into  the 
guidelines: 

•  The  Department  will  review  an 
audit  work  plan  submitted  by  a 
manufacturer  within  15  days  of 
submission; 

•  The  requirement  for  covered 
entities  to  respond  to  audit  findings  and 
recommendations  within  60  days  has 
been  rediiced  to  30  days; 

Comment:  Access  to  records  should 
include  the  records  of  any  organization 
employed  by  the  covered  entity  to 
purchase  or  dispense  drugs  or  file  Title 
XDC  claims  on  the  entity's  behalf. 

Response:  The  auditors  must  have 
access  to  all  records  necessary  for 
identifying  and  determining  the 
eUgibihty  of  the  ultimate  consumer  of 
dr^s  purchased  at  the  discount  price 
and  whether  Medicaid  rebates  were  also 
claimed  for  those  drugs.  The  guidelines 
have  been  revised  to  mdicate  that  any 
organization  piuchasing  or  dispensing 
covered  drugs  or  filing  Title  XD(  claims 
on  behalf  of  a  covered  entity  is  subject 
to  the  same  audit  requirements  as  the 
covered  entity. 

Comment:  There  were  concerns  with 
the  Department's  March  1994  Guideline 
Letter  concerning  the  contracted 
pharmacy  mechanism.  These 
commenters  believe  that  unforeseen 


business  relationships  and  activities  by 
covered  entities  under  these  gmdelines 
could  result  in  new  patterns  of  fraud 
and  abuse. 

Response:  The  Department  has 
addressed  the  contracted  pharmacy 
mechanism  in  a  separate  Federal 
Register  final  notice  on  Aiigust  23, 1996 
at  61  FR  43549. 

Comment:  CampUsDce  with  the 
requirements  outlined  in  the 
Government  Auditing  Standards  will 
significantly  increase  the  cost  of 
pOTforming  audits  and  require  the  use  of 
independent  accoimtants  rather  than 
internal  audit  staS.  It  was  suggested  that 
manufacturers  use  their  own  internal 
auditing  standards  or  those  of  the 
Institute  of  Internal  Auditors. 

Response:  Conducting  audits  in 
accordance  with  the  Government     ^ 
Auditing  Standards  will  provide 
assurances  that  audits  will  be  performed 
in  accordance  with  generally  accepted 
auditing  standards  relating  to 
professional  qualifications  of  the ' 
auditora,  independence,  due 
professional  care,  field  woric,  and 
reporting  of  the  audit  findings. 
Compliance  with  these  standards  will 
also  ensure  audit  uniformity  and 
consistency  and  adequacy  of 
documentation  to  permit  independent 
review  in  cases  where  disputes  arise. 

Comment:  The  guidelines  should 
stipulate  the  record  retention 
'  requirements  for  covered  entities  (i.e., 
indicate  how  long  records  must  be 
maintained  for  possible  audit). 

Response:  Covered  entities  should 
tnaintain  records  to  demonstrate  the 
distribution  and  use  of  covered  drugs 
for  a  period  of  not  less  than  3  years. 

Comment:  There  should  be  greater 
audit  latitude  and  cooperation  between 
manufacturers  and  entities  as  allowed 
by  the  "Medicaid  Agreement." 

Response:  The  "Medicaid  Agreement" 
permits  manufacturere  to  audit  the 
Medicaid  utilization  information 
reported  by  the  State.  In  this  instance, 
manufactiirers  are  auditing  information 
received  by  the  State  and  are  permitted 
to  develop  mutually  beneficial 
procedvu«s  with  the  State.  This  is  a  very 
different  situation  from  the  audits 
permitted  by  section  340B.  Pursuant  to 
section  340B  authority,  a  manufacturer 
may  audit  an  entity  whose  only 
connection  to  the  State  or  Federal 
government  is  in  the  form  of  a  grant  or 
reimbursement  that  it  receives.  In  this 
instance,  the  manufacturer  is  permitted 
to  audit  only  pursuant  to  gmdelines   . 
established  by  the  Secretary. 

Conunent:  In  order  to  maximize 
profits,  covered  entities  could  require 
patients  to  purchase  covered  drugs  from 


them,  thus  infringing  on  patients'  rights 
to  choose  their  own  providers. 

Response:  Patients  of  covered  entities 
have  the  right  to  fill  their  prescriptions 
at  the  phamiacy  of  their  choice.  Of 
course,  if  the  patient  chooses  to  have  the 
prescription  filled  at  a  location  other 
than  with  the  covered  entity,  discount 
pricing  cannot  be  guaranteed. 

Comment:  The  guidelines  should 
focus  only  on  the  number,  duration,  and 
,  scope  of  audits. 

Response:  The  guidelines  stipulate 
that  (1)  audits  are  to  be  performed  only 
when  there  is  a  reasonable  cause  to 
beheve  that  tbere  has  been  a  violation 
of  section  340B(a)(5)  (A)  or  (B);  (2) 
audits  are  to  be  conducted  with  the  least 
possible  disruption  to  the  operations  of 
the  covered  entity  with  only  one  audit 
being  permitted  during  the  same  time 
period;  and  (3)  the  scope  of  the  audits 
must  be  sufficient  to  evaluate  the 
covered  entity's  compliance  with  the 
aforementioned  statutory  prohibitions. 

CoiTunent:  The  guidelines  are  unMriy 
burdensome  and  shift  the  Secretary's 
respoDsibiUty  for  enforcing  the  statute 
to  the  manufacturers. 

Response:  In  accordance  with  the 
intent  of  the  statute,  the  audits  should 
be  performed  only  when  there  is 
reasonable  cause  for  their  performance. 
Further,  the  statute  also  states  that  the 
audits  ^ould  be  conducted  at  the 
expense  of  the  Government  or  the 
manufacturer.  We  believe  that  the  party 
which  demonstrates  a  reasonable  cause 
for  the  audit  should  commission  the 
audiL  However,  in  cases  where  more 
than  one  manufactiirer  has 
demonstrated  reasonable  cause  for  an 
audit,  then  the  Government  may 
perform  the  audit  in  order  to  protect  the 
confidentiality  of  the  manufactiirers' 
proprietary  information. 

Comment:  Some  of  the  pro{>osed  audit 
steps  are  dupUcative;  therefore,  the 
proposed  audit  steps  at  section  II  b,  c, 
e,  f,  g  should  be  excised  or  moved  to^ 
streamline  the  proposed  guidelines. 

Response:  The  guidelines  have  been 
reorganized  to  provide  a  section  on 
*'Pr(x»d»ires  To  Be  Followed"  and  a 
section  on  "Suggested  Audit  Steps." 
This  clearly  distinguishes  the 
procedures  to  be  followed  by  the 
manufactiirer  from  the  suggested 
procedures  to  be  performed  by  the 
manufacturer's  auditora. 

Comment:  In  cases  where  the 
Government  elects  to  perform  its  own 
audit,  the  resulting  audit  report  should 
be  made  available  to  the  manufocturers. 
Response:  Audit  repjorts  prepared  by 
Government  auditors  are  public 
docvunents.  A  copy  of  the  audit  report 
will  be  made  available  to  the 
manufactiuera  upon  request  Requests 
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should  be  addressed  to:  Director,  HRSA. 
0£Bce  of  E^g  Pricing.  Bureau  of 
Primary  Health  Care.  4350  East  West 
Highway,  West  Towers,  10th  FIoot, 
Bethesda.  MD  20814. 

Comment:  Because  audits  will  be 
permitted  only  when  the  manufacturer 
can  demonstrate  that  there  is 
"reasonable  cause"  to  believe  that  a 
violation  of  section  340B(a)(5]  has 
occuned.  "reasonable  cause"  should  be 
defined. 

Response:  The  guidelines  have  been 
revised  to  provide  a  definition  of 
"reasonable  cause." 

Comment:  A  covered  entity  should  be 
given  an  opportunity  to  respond  to  a 
manufacturer's  request  for  an  audit 
before  the  Department  determines 
whether  an  audit  may  be  performed  and 
should  be  permitted  to  review  and 
comment  on  the  manufacturer^ 
proposed  audit  woricplan  before  it  is 
approved  by  the  Department. 

Response:  The  gmdelines  provide  for 
a  30  day  period  before  the  manufacturer 
submits  to  the  Department  an  audit 
work  plan  in  which  the  manufactiuer 
and  the  covered  entity  must  attempt  in 
good  fJEiith  to  resolve  the  matter.  When 
the  manufacturer  submits  its  audit  work 
plan,  it  has  already  discussed  the  matter 
with  the  covered  entity;  therefore,  we  do 
not  believe  there  is  a  need  for  the 
covered  entity  to  comment  on  a  - 
manu&ctvuer's  submission  of  an  audit 
workplan.  The  Department,  at  its 
discretion,  may  contact  the  covered 
entity  as  part  of  the  review  process  of 
the  prop<Med  manufacturer's  audit. 
Likewise,  we  do  not  believe  that  there 
is  a  need  for  the  covered  entity  to 
review  and  comment  on  the 
manufacturer's  proposed  workplan  once 
it  has  been  reviewed  by  the  Department. 

Comment:  The  guidelines  should  be 
clarified  to  indicate  that  the 
manufacturer's  independent  public 
accountant  should  ptBrform  the  audit 
This  is  necessary  to  comply  with  the 
"independence  standard"  contained  in 
the  Government  Auditing  Standards. 

Response:  The  guidelines  have  been 
modified  to  indicate  that  a 
manufacturer's  auditor  shall  be  an 
independent  public  accountant 
employed  by  a  manufacturer  to  perform 
the  audit 

Comment:  Refar  to  reviews  as 
"attestation  engagements"  rather  than 
''audits,"  and  perform  them  as  agreed- 
upon  procedures  in  accordance  with  the 
Statement  on  Standards  for  Attestation 
Engagements  No.  3,  Compliance 
Attestation.  The  procedures  to  be 
performed  could  be  jointly  developed 
and  agreed  upon  by  the  Department,  the 
covered  entity,  manufacturer,  and  the 
independent  accountant. 


Response:  Although  some  of  the  work 
to  be  performed  by  the  independent 
public  accoimtant  or  government 
auditor  may  involve  some  attestation 
procedures,  the  statute  calls  for  an  audit 
of  the  covered  entity's  records. 
Therefore,  the  term  audit  has  been  used 
in  the  preparation  of  the  guidelines. 
Further,  we  agree  that  the  opinions  and 
views  of  all  interested  parties  should  be 
considered  in  the  preparation  of  the 
guideliaes.  This  has  been  achieved 
through  the  publication  of  the  proposed 
guidelines  in  the  Federal  Register, 
requesting  public  comment. 

Comment:  The  notice  should  include 
the  guidelines  to  be  followed  by  Federal 
auditors. 

Response:  Federal  auditors  will 
perform  audits  in  accordance  with  the 
Government  Auditing  Standards.  The 
Notice  has  been  clarified. 

Comment:  Covered  entities  should 
have  the  right  to  submit  newly  compiled 
or  discovered  information  following  the 
manufacturer's  audit  for  consideration 
by  the  review  committee. 

Response:  The  guidelines  provide  that 
when  a  covered  entity  disagrees  with 
the  audit  report's  findings  and 
recommendations,  the  covered  entity 
should  provide  its  rationale  for  the 
disagreement  to  the  manufacturer.  The 
manufacturer  and  the  covered  entity 
must  make  a  good  faith  effort  to  resolve 
the  issue  before  requesting  review  using 
the  dispute  resolution  process.  Newly 
compiled  or  discovered  information  can 
be  provided  to  the  manufacturer  during 
this  period  of  good  faith  effort  If  the 
parties  are  still  unable  to  reach 
agreement,  the  newly  compiled  or 
discovered  information  can  be 
submitted  to  the  Department  along  with 
the  other  information  that  was 
developed  as  part  of  the  audit.  The 
Department  will  consider  the  auditor's 
findings  and  recommendations  as  well 
as  the  covered  entity's  rationale  for 
disagreeing  during  the  review  process. 

Comment:  All  covered  entity  records 
and  information  identified  in  the  audit 
process  should  be  held  in  strict 
confidence  by  the  manufacturer. 

Response:  Confidential  patient 
information  and  proprietary  information 
will  be  prdfected. 

Comment:  Manufactiirers  should  not 
be  required  to  continue  to  sell  to  a 
covered  entity  at  the  mandated  price 
once  an  audit  has  been  initiated, 
particufarly  since  reasonable  cause  has 
already  been  demonstrated. 

Response:  Manufacturers  must 
continue  to  sell  at  the  statutory  price 
during  the  audit  process.  Once  the  audit 
has  been  completed  and  the 
manufacturer  believes  that  there  is 
sufficient  evidence  to  indicate 


prohibited  entity  activity,  then  the 
manufacturer  may  bring  the  claim  to  the 
Department  through  the  informal 
dilute  process.  Not  until  the  entity  is 
foimd  guilty  of  prohibited  activity  and 
a  decision  is  made  to  remove  the  entity 
from  the  covered  entity  list,  will  the 
manufacturers  no  longer  be  required  to 
extend  the  discount 

Comment:  Each  manufacturer, 
wronged  by  the  same  business  practices 
of  the  same  entity,  must  wait  its  turn  to 
audit  the  entity  and  pursue  its  case 
through  the  dispute  process  in  order  to 
recover.  This  could  result  in  a  failure  to 
enforce  the  statute. 

Response:  The  guidelines  have  been 
revised  to  permit  the  Department,  if 
deemed  necessary,  to  provide  for 
corrective  action  as  to  other 
manufacturers  wronged  by  prohibited 
entity  activity. 

Comment:  biclude  the  hospital 
prohibition  against  participation  in  any 
group  purchasing  arrangement  as  a 
permissible  audit  subject. 

Response:  The  statute  clearly  limits 
the  audit  subjects  to  potential  entity 
diversion  (section  340B(a)(5)(B))  and 
entity  activity  that  could  generate  a 
rebate  on  a  drug  that  was  discounted 
under  the  Act  (section  340B(a)(5)(A)). 

Comment:  Provide  for  access  to 
different  recortls  depending  upon  the 
record  keeping  system  of  the  entity. 

Response:  Tae  notice  has  been  revised 
to  permit  access  to  primary  records 
which  would  be  included  in  a 
reasonable  audit  trail. 

Comment:  There  is  a  requirement  that 
an  informational  copy  of  the  audit  be 
provided  to  the  E)epartment  and  the 
Inspector  General.  Why  caimot  the 
entire  report  be  provided  to  these 
offices? 

Response:  The  guidelines  have  been 
revised  to  require  that  the  entire  report 
be  submitted  to  the  Department  and  the 
Office  of  the  Inspector  General. 

Comment:  The  guidelines  should  not 
preclude  the  entity  and  the 
manufacturer  fitnn  both  voluntarily 
developing  mutually  beneficial  audit 
procedures. 

Response:  The  guidelines  have  been 
reviseid  to  include  a  statement  that  the 
guidelines  do  not  preclude  the  entity 
and  the  manufacturer  from  both 
voluntarily  developing  mutually 
beneficial  audit  procediues. 

Comment:  The  auditor  should  be  able 
to  confirm  with  the  Department  that  the 
entity  has  provided  its  Medicaid 
provider  niutiber. 

Response:  The  guidelines  have  been 
revised  to  permit  the  auditor  to  confirm 
with  the  Department  that  the  entity 
being  audited  does  not  generate  a 
Medicaid  rebate  while  accepting  340B 
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discounts  (e.g..  has  provided  its 
Medicaid  provider  number,  does  not  bill 
Medicaid,  or  utilizes  an  all-incliisive 
rate  billing  system).  Manufacturers  are 
free  to  ch^enge  a  hospital's  eligibility 
as  a  covered  entity  by  corresponding 
with  the  Department. 

Comment:  The  Department  must  act 
independently  to  assure  compliance. 

Response:  The  Department  will 
investigate  all  documentation  submitted 
regarding  both  entity  and  manufacturer 
noncompliance  and,  when  appropriate,  4^ 
take  the  necessary  steps  to  remove  the 
entity  from  "covered  entity"  status  or 
terminate  the  Pharmaceutical  Pricing 
Agreement  which  the  manufacturer 
signal  with  HHS.  thus  preventing 
furthw  participation  in  the  program. 

Comment:  Set  a  specific  time  limit  for 
a  manufact\irer  to  have  audit  personnel 
at  the  entity  fadUty  with  the  possibility 
of  an  extension  for  good  cause. 

Response:  Because  of  the  many 
variables  (e.g..  size  of  the  covered  entity 
and  scope  of  tbe  audit),  it  would  be 
impossible  to  set  specific  time  limits. 
However,  if  an  entity  beheves  that 
auditors  are  exceeding  a  reasonable  time 
periodi  it  may  notify  the  Department  for 
assistance. 

Comment:  You  fail  to  require  entities 
to  allow  audits. 

Response:  Please  refer  to  the  section 
entitled.  "Supplemental  Information. 
Manufactiuer  Audit  Guidelines,"  where 
we  begin  the  discussion  with  the 
statement,  "Covwed  entities  which 
choose  to  participate  in  the  section  340B 
drug  discount  program  must  comply 
with  the  requirements  of  section 
340B(a)(5)  of  the  PHS  Act."  Section 
340B(a)(5)(C)  provides  that  a  covered 
entity  shall  permit  the  manufacturer  of 
a  covered  outpatient  drug  to  audit  the 
records  of  the  entity  that  pertain  to  the 
entity's  compliance  with  section 
340B(a)(5). 

Comment:  Guidelines  regarding  scope 
should  be  expanded  to  include 
procedures  to  assure  that  manufacturers 
not  have  access  to  information  that 
identifies  specific  patients  or 
transaction  records  concerning  the 
products  of  other  manufactiuers. 

Response:  The  guidelines  require  that 
audits  be  performed  in  accordance  with 
the  Government  Auditing  Standards 
(GAS)  developed  by  the  Comptroller 
General  of  the  United  States.  These 
standards  require  auditors  to  prepare 
the  audit  reports  in  a  manner  that 
protects  privileged  and  confidential 
information.  Confidential  patient 
information  and/or  proprietary 
'  information  which  auditors  may  access 
in  the  performance  of  an  audit  will  not* 
be  disclosed  to  the  manufactiuer. 


Comment:  In  the  new  section  111(b), 
change  the  word  "access"  to  "obtain  an 
understanding  of,"  and  in  section  ni(e) 
change  the  word  "determine"  to  "test." 

Response:  We  have  revised  the  notice 
accordingly. 

(Q  Revised  Manu&ctnrer  Andtt 
Guidelines 

Set  forth  below  are  the  final 
manufacturer  audit  guidelines,  revised 
based  upon  an  analysis  of  the  comments 
above. 

Manii£M:tnrer  Audit  Guidelines 

Covered  entities  which  choose  to 
participate  in  the  section  340B  drug 
discoiuit  pro-am  shall  comply  wi&  the 
requirements  of  section  340B(a)(5)  of  the 
PHS  Act.  Section  340B(a)(5)(A) 
prohibits  a  covered  entity  from 
accepting  a  discoimt  for  a  drug  that 
would  also  generate  a  Medicaid  rebate. 
Further,  section  340B(a)(5)(B)  prohibits 
a  covered  entity  from  reselling  or 
otherwise  transferring  a  discounted  drug 
to  a  person  who  is  not  a  patient  of  the 
entity.  The  participating  entity  shall 
permit  the  manufacturer  of  a  covered 
outpatient  drug  to  audit  its  records  that 
directly  pertain  to  the  entity's 
compliance  with  section  340B(a)(5)  (A) 
and  (B)  requirements  with  respect  to 
drugs  of  the  manufactiuer.  Manufacturer 
audits  shall  be  conducted  in  accordance 
with  guidelines  developed  by  the 
Secretary,  as  required  by  section 
340B(a)(5)(C).  Not  only  will  the  records 
of  any  organization  working  with  a 
covered  entity  to  purchase  or  dispense 
covered  drugs,  or  to  prepare  Medicaid 
reimbursement  claims  for  the  covered 
entity  be  subject  to  the  same  audit 
reqtiirement.  but  also  any  primary 
record  that  could  be  part  of  a  reasonable 
audit  trail. 

This  notice  does  not  include  the 
complete  audit  guidelines  to  be  used  by 
Government  auditors  in  cases  where  the 
Government  performs  its  own  audit. 
Federal  auditors  shall  perform  audits  in 
accordance  with  the  Government 
Auditing  Standards.  The  Government 
auditors'  authority  to  atidit  the  covered 
entity's  compliance  with  the 
requirements  of  section  340B(a)(5)  (A) 
and  (B)  shall  not  be  limited  by  the 
manufacturer's  audit  guidelines. 

The  following  is  the  "CompUance 
Audit  Guide"  concerning  manufacturer 
audit  guidelines  as  developed  by  the 
Secretary  pursuant  to  section 
340B(a)(5)(C):  (These  guidelines  do  not 
preclude  the  entity  and  the 
manufacturer  from  voluntarily 
developing  mutually  beneficial  audit 
procedures.) 


/.  Genera/  Guidetines 

The  manufacturer  shall  submit  a  work 
plan  for  an  audit  which  it  plans  to  . 
conduct  of  a  covered  entity  to  the 
Department.  (See  section  ni  for 
suggested  audit  steps.)  The 
manufacturer's  aumtor  shall  be  an 
independent  public  accoimtant 
employed  by  the  manufacturer  to  . 
pei^rm  the  audit.  The  auditor  has  an 
ethical  and  legal  responsibiUty  to 
perform  a  quality  audit  in  accordance 
with  Government  Auditing  Standards, 
Current  Revision,  developed  by  the 
Comptroller  General  of  the  United 
States.  Patient  confidentiafity 
requirements  also  must  be  observed.  At 
the  completion  of  the  audit,  the  auditws 
must  prepare  an  audit  report  in 
accordance  with  the  reporting  standards 
for  performance  audits  in  Government 
Auditing  Standards,  Current  Revision. 
The  cost  of  a  manufacturer  audit  shall 
be  borne  by  the  manufacturer,  as 
provided  by  section  340B(a)(5)(C)  of  the 
PHS  Act. 

(a).  Number  of  Audits 

A  manufactiuer  shaU  conduct  an 
audit  only  when  it  has  documentation 
which  indicates  that  there  is  reasonable 
cause.  "Reasonable  cause"  means  that  a 
reasonable  person  could  beUeve  that  a 
covered  entity  may  have  violated  a 
requirement  of  section  340B(a)(S)  (A)  or 
(B)  of  the  PHS  Act  (i.e.,  accepting  a 
340B  discount  on  a  covered  outpatient 
drug  at  a  time  when  the  covered  entity 
has  not  submitted  its  Medicaid  billing 
status  to  the  Department  or  transferring 
or  otherwise  reselling  section  340B 
discounted  covered  drugs  to  ineligible 
recipients). 

Consistent  with  Government  auditing 
standards,  the  organization  performing 
the  audit  shall  coordinate  with  other 
auditors,  when  approjHiate,  to  avoid 
duphcating  work  already  completed  or 
that  may  be  planned.  Only  one  audit  of 
a  covered  entity  will  be  permitted  at  any 
one  time.  When  sp>ecific  allegations 
involving  the  drugs  of  more  than  one 
manufacturer  have  been  made 
concerning  an  entity's  compliance  with 
section  340B(a)(5)  (A)  and  (B),  the 
Department  will  determine  whether  an 
audit  should  be  performed  by  the  (1) 
Government  or  (2)  the  manufacturer. 

(b).  Scope  of  Audits 

The  manufacturer  shall  submit  an 
audit  woikplan  describing  the  audit  to 
the  Department  for  review.  Tlie 
Department  will  review  the  workplan 
for  reasonable  purpose  and  scope.  Only 
those  records  of  the  covered  entity  (or 
the  records  of  any  Mganization  that 
works  with  the  covered  entity  to 
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purdiase,  dispense,  or  obtain  Title  XIX 

reimbursement  for  the  covered  drug] 
that  directly  pertain  to  the  potential 
340B  violation(s)  may  be  accessed, 
including  those  systems  and  processes 
(e.g.,  purchasing,  distribution, 
dispensing,  and  billing)  that  would 
assist  in  determining  whether  a  340B 
violation  has  occurred. 

(c).  Duration  of  Audits  ' 

Nonnally,  audits  shall  be  limited  to 
an  audit  period  of  one  year  and  shall  be 
performed  in  the  minimum  time 
necessary  with  the  minimum  intrusion 
on  the  covered  entity's  operations. 

n.  Procedures  To  Be  Followed 

(a).  The  manufactiuer  shall  notify  the 
covered  entity  in  writing  when  it 
believes  the  covered  entity  has  violated 
provisions  of  section  340B.  The 
manufacturer  and  the  covered  entity 
shall  have  at  least  30  days  from  the  date 
of  notification  to  attempt  in  good  fiaith 
to  resolve  the  matter. 

(b).  The  manufacturer  has  the  option 
to  proceed  to  the  dispute  resolution 
process  described  later  in  the  notice 
without  an  audit,  if  it  believes  it  has 
sufficient  evidence  of  a  violation  absent 
an  audit.  If  the  matter  is  not  resolved 
and  the  manufacturer  desires  to  perform 
an  audit,  the  manufacturer  must  file  an 
audit  work  plan  with  the  Department. 
(See  section  FOR  FUFTTHER  MF0RMAT10N 
for  address.)  The  manufacturer  must  set 
forth  a  clear  description  of  why  it  has 
reasonable  cause  to  believe  that  a 
violation  of  section  340B(a)(5)  (A)  or  (B) 
has  occiured,  along  with  sufficient  facts 
and  evidence  in  support  of  the  belief.  In 
addition,  the  manufacturer  shall  provide 
copies  of  any  documents  supporting  its 
claims. 

(c).  The  Department  will  review  the 
documentation  submitted  to  determine 
if  reasonable  cause  exists.  If  the 
Etepartment  finds  that  there  is 
reasonable  cause  to  believe  that  a 
violation  of  section  340B(a)(5)  (A)  or  (B) 
has  occiirred,  the  Department  will  not 
intervene.  In  cases  where  the 
Department  determines  that  the  audit 
shall  be  performed  by  the  Government, 
the  Department  will  so  advise  the 
manufacturer  and  the  covered  entity 
within  15  days  of  receipt  of  the  audit 
work  plan. 

(d).  The  filing  of  a  audit  work  plan 
does  not  affect  the  statutory  obligations 
of  the  parties  as  defined  in  section  340B 
of  the  PHS  Act.  During  the  audit 
process,  the  manufactiuer  must 
continue  to  sell  covered  outpatient 
drugs  at  the  section  340B  ceiling  price 
to  the  covered  entity  being  auditeid,  and 
the  covered  entity  must  continue  to 


comply  with  the  requirements  of  section 
340B(a)(5). 

(e).  Upon  receipt  of  the  "   - ' 

manu£Bcturer's  audit  work  plan,  the 
Department,  in  consultation  with  an 
appropriate  audit  ccnnponent,  will 
review  the  manufacturer's  proposed 
workplan.  As  requested  by  GAS,  the 
audit  workplan  shall  describe  in  detail 
the  following: 

(1).  audit  obfectives  (what  the  audit  is  to 
accomplish),  scope  (type  of  data  to  be 
reviewed,  systems  and  procedures  to  be 
examined,  officials  of  the  covered  entity  to  be 
Interviewed,  and  expected  time  frame  for  the 
audit],  and  methodology  (processes  used  to 
gather  and  analyze  data  and  to  p>rovide 
evidence  to  reach  conclusions  and 
recommendations); 

(2).  skill  and  knowledge  of  the  audit 
organization's  personnel  to  staff  the 
assignment,  their  supervision,  and  the 
intended  use  of  consultants,  experts,  and 
spiecialists; 

(3).  tests  and  procedures  to  be  used  to 
assess  the  covered  entity's  system  of  internal 
controls; 

(4).  procedures  to  be  used  to  determine  the 
amounts  to  be  questioned  should  violations 
of  section  340B(a)(5)  (A)  and  (B)  be 
discovered;  and 

(5).  procedures  to  be  used  to  protect  patient 
confidentiality  and  proprietary  information. 

(f).  Within  15  days  of  receipt  of  the 
proposed  audit  workplan,  the 
Department  shall  review  the  work  plan. 
If  after  this  review  the  Department  has 
concerns  about  the  work  plan,  it  will 
work  with  the  manufacturer  to 
incorporate  mutually  agreed-upon 
revisions  to  the  plan.  "The  covered  entity 
will  have  at  least  15  days  to  prepare  for 
the  audit.  .• 

(g).  At  the  completion  of  the  audit,  the 
auditors  must  prepare  an  audit  report  in 
accordance  with  reporting  standards  for 
performance  audits  of  the  GAS.  The 
manufacturer  shall  submit  the  audit 
report  to  the  covered  entity.  The 
covered  entity  shall  provide  its  response 
to  the  manufactiu^r  on  the  audit  report's 
findings  and  recommendations  within 
30  days  from  the  date  of  receipt  of  the 
audit  report.  When  the  covercKd  entity 
agrees  with  the  audit  report's  findings 
and  recommendations  either  in  full  or 
in  part,  the  covered  entity  shall  include 
in  its  response  to  the  manufacturer  a 
description  of  the  actions  planned  or 
taken  to  address  the  audit  findings  and 
recommendations.  When  the  covered 
entity  does  not  agree  with  the  audit 
report's  findings  and  recommendations, 
the  covered  entity  shall  provide  its 
rationale  for  the  disagreement  to  the 
manufacturer. 

(h).  The  manufacturer  shall  also 
submit  copies  of  the  audit  report  to  the 
Department  (see  section  FOR  FURTHER 
MFORMATKM  CONTACT  for  the  address) 


and  the  Office  of  Inspector  General, 
Office  of  Audit  Services,  PHS  Audits 
IXvision  at  Room  1-30,  Park  Building, 
12420  Parklawn  Drive,  Rockville,  MD 
20857. 

(i).  If  a  dispute  concerning  the  audit 
findings  and  recommendations  arises, 
the  parties  may  file  a  request  for  dispute 
'resolution  with  the  Department.  All 
dispute  resolution  procedures 
developed  by  the  Ekepartment  shall  be 
followed. 

%f.  Suggested  Audit  Steps 

Suggested  audit  steps  include  the 
following; 

(a).  Review  the  covered  entity's 
policies  and  procedures  regarding  the 
procurement,  inventory,  distribution, 
dispensing,  and  billing  for  covered 
outpatient  drugs. 

(d).  Obtain  an  imderstanding  of 
internal  controls  applicable  to  the 
policies  and  procedures  identified 
above  (step  a)  when  necessary  to  satisfy 
the  audit  objectives. 

(c).  Review  the  covered  entity's 
policies  and  procedures  to  prevent  the 
resale  or  transfer  of  drugs  to  a  person  or 
persons  who  are  not  patients  of  the 
covered  entity. 

(d).  Test  compliance  with  the  policies 
and  procedures  identified  above  (step  c) 
when  necessary  to  satisfy  the  audit 
objectives. 

(e).  Review  the  covered  entity's 
records  of  drug  procurement  and 
distribution  and  test  whether  the 
covered  entity  obtained  a  discount  only 
for  those  programs  authorized  to  receive 
discoimts  by  section  3408  of  the  PHS 
Act. 

(f).  If  a  covered  entity  does  not  use  an 
all  inclusive  billing  system  (per 
encounter  or  visit),  but  instead  bills 
outpatient  drugs  using  a  cost-based 
billing  system,  determine  whether  the 
covered  entity  has  provided  its 
pharmacy  Medicaid  provider  nimiber  to 
the  Department  and  test  whether  the 
covered  entity  billed  Medicaid  at  the 
actual  acquisition  cost.  The  auditor  is 
permitted  to  contact  the  ODP  (at  the 
number  in  the  FOR  FURTHER  INFORMATKM 
CONTACT  section)  to  determine  if  the 
entity — (1)  has  provided  its  pharmacy 
Medicaid  provider  number,  (2)  does  not 
bill  Medicaid  for  covered  outpatient 
drugs,  (3)  uses  an  all-inclusive  rate 
billing  system,  or  (4)  is  an  entify  clinic 
eligible  for  the  discount  pricing  but 
located  within  a  larger  medical  facility 
not  eligible  for  the  d^g  discounts  and 
has  provided  the  ODP  a  separate 
pharmacy  Medicaid  provider  number  or 
an  agreement  with  the  State  Medicaid 
Agency  regarding  an  operating 
mechanism  to  prevent  duplicate 
discounting. 
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(g).  Where  the  manufactvirer's  auditors 
conclude  that  there  has  been  a  violation 
of  the  requirements  of  section  340B(a)(5) 
(A)  or  (B).  identify  (1)  the  procedures  or 
lack  of  adherence  to  existing  procedures 
which  caused  the  violation,  (2)  the 
dollar  amounts  involved,  and  (3)  the 
time  period  in  which  the  violation 
occurred. 

(h).  Following  completion  of  the  audit 
field  work,  provide  an  oral  briefing  of 
the  audit  finHingn  to  the  covered  entity 
to  ensure  a  full  \mderstanding  of  the 
focts. 

(D)  Coniment  and  Reqwiises— Informal 
Diq>nte  Resolution 

,   Comment:  The  guidelines  should 
include  a  mechanism  to  verify  or 
"dispute"  the  accuracy  of  the  .       '' 
Department's  list  of  covered  entities. 

Response:  The  notice  has  been  revised 
to  include,  as  a  type  of  dispute  covered 
by  the  informal  dispute  mechanism,  the 
acciiracy  of  the  master  list  of  covered 
entities. 

Comment:  A  dispute  review 
committee  consisting  of  only  ODP  and 
other  PHS  employees  could  result  in 
conflict-of-interest  concerns.  The 
dispute  review  committee  should  be  an 
independent  body  (e.g.,  an 
admLiistrative  law  judge),  and  there 
should  be  a  mechanism  to  provide  for 
non-PHS  members  in  cases  where  the 
dispute  involved  ODP. 

Hesponse:  The  Department  is 
overseeing  the  implementation  o( 
section  340B  of  the  PHS  Act,  and  as 
such,  is  offering  a  voluntary  dispute 
resolution  mechanism  to  expedite  this 
process.  No  manufacturer  or  covered 
entity  is  reqiiired  to  avail  itself  of  this  - 
process  befoiti  resorting  to  other 
available  measures.  Further,  parties 
which  do  participate  in  the  dispute 
resolution  process  will  have  an  appeal 
opportunity  with  a  HRSA  review  official 
or  committee. 

Comment:  The  penalties  for  covered 
entities  that  violate  section  340B(a)(5) 
requirements  are  not  adequate.  For 
entities  to  merely  repay  discounts  (plus 
interest)  which  they  obtained  and  to 
which  they  were  not  entitled  is  not  an 
effective  deterrent.  It  was  suggested  that 
entities  that  have  violated  statutory 
reqiiirements  pay  the  cost  of  the  audits, 
pay  various  araoxmts  up  to  150  percent 
of  the  improperly  obtained  discoimt 
(plus  interest)  and/or  be  banned  from 
continued  participation  in  the  program. 
Further,  it  was  suggested  that  an  entity's 
{allure  to  respond  in  a  timely  besik  to  a 
manufacturer's  audit  findings  should 
result  in  a  "smnmary  judgment"  against 
the  entity. 

Response:  Section  340B(a)  is  clear 
concerning  entity  penalties  for  reselling 


or  transferring  discoimted  drugs,  fw 
generating  dupUcate  discounts  and 
rebates  and  who  must  bear  the  cost  of 
auditing.  Section  340B(a)(4)  defines 
"covered  entity"  as  one  which  meets  the 
requirements  of  paragraph  (5).  This 
paragraph  prohibits  drug  diversicm  and 
double  price  reductions.  If  an  entity  is 
found  guilty  of  either  of  these  acti^ties, 
the  entities  may  be  found  by  the 
Department  no  longer  to  be  covered 
under  section  340B.  Section 
340B(a)(5)P)  outlines  the  monetary 
penalty  for  violations  of  these 
prohibitions  and  provides  that  entities 
must  pay  to  the  manufacturer  the 
amount  of  discount  received.  Although 
section  340B  provides  for  no  other 
penalty,  copies  of  the  audit  results  will 
be  submitted  to  the  Office  of  Inspector 
General  for  review  and  possible  further 
investigation.  Section  340B(a)(5)(C) 
clearly  provides  that  manu&cturer 
audits  are  performed  at  the 
manufacturer  expense.  We  agree  that 
some  type  of  penalty  is  necessary  for  an 
entity  which  does  not  respond  in  a 
timely  fashion  to  a  manufoctiirer  audit 
results.  We  have  revised  the  audit 
guidelines  to  allow  for  the  manufacturer 
to  submit  to  the  Department  a  request 
for  dispute  resolution  for  entity  non- 
response  within  given  timeframes. 

Comment:  Please  clarify  the  meaning 
of  "final  determination"  as  used  in  Part 
m  of  the  Notice  entitled,  "Penalties." 

Response:  A  "final  determination" 
under  the  Dispute  Resolution  procedure 
is  reached  when  review  by  the 
Administrator  of  the  Health  Resources 
and  Services  Administration  (HRSA)  is 
completed  and  the  HRSA  Administrator 
or  appointee  has  made  a  decision  on  the 

issiie(s)  involved. 

Comment:  It  is  not  clear  when  an 
administrative  decision  can  be  appealed 
by  a  covered  entity  to  the  Federal 
courts. 

Response:  Covered  entities  or 
manufacturers  are  encouraged  to 
participate  in  this  voluntary  process  for 
the  resolution  of  disputes  regarding 
section  340B.  It  is  expected  that  once  a 
covered  entity  or  a  manu&cturer 
submits  a  request  for  informal  dispute 
resolution,  the  process  will  be 
completed  before  piirsuing  other 
remedies  which  may  be  available  imder 
applicable  principles  of  law.  Entities 
may  wish  to  seek  legal  advice 
concerning  the  exhaustion  of 
administrative  remedies  regarding  a 
volimtaiy  administrative  process. 
Sectimi  ni  of  the  Guidelines  has  been 
clarified. 

Comment:  Additional  appeal 
procediires  may  be  problematic  for 
covered  entities  or  manufacturers  w^o 
must  exhaust  their  administrative 


remedies  before  seeking  remedies  in  a 
court  of  law. 

Response:  The  dispute  resolution 
process  is  a  voluntary  process. 
Manufact\irere  or  entities  are  only 
encouraged  to  participate  in  the  process 
before  seekingother  remedies. 

Comment:  The  term  "PHS"  is  not 
defined.  It  is  unclear  whether  this 
means  the  ODP  or  some  other  office 
within  the  PHS. 

Response:  The  term  "PHS"  means  the 
Public  Health  Service  in  its  entirety. 
The  gviidelines  have  been  revised  to 
reflect  that  the  Department  will  be 
implementing  these  guidelines  through 
the  ODP. 

Comment:  A  party  who  is  unaUe  to 
resolve  a  dispute  can  submit  a  written 
request  for  a  review  of  the  dispute.  Time 
deadlines  should  be  included  to  state 
when  that  written  request  can  be 
submitted. 

Response:  The  guidelines  have  been 
changed  to  include  such  deadlines. 

Comment:  Time  deadlines  and 
penalties  for  non-response  must  be 
included  for  various  steps  in  the  dispute 
process.  Firat,  upon  receipt  of  a  request 
for  a  review,  the  chairperaon  of  the 
review  committee  should  send  a  letter 
to  the  party  alleged  to  have  committed 
a  violation.  Time  deadlines  should  be 
included  on  when  the  chairperson  must 
send  this  letter.  Second,  the  activities  of 
the  review  committee  shoiild  also  have 
deadlines.  Third,  a  deadline  for  the    ' 
submission  of  additional  information 
should  be  included. 

Response:  The  guidelines  have  been 
changed  to  include  such  deadlines. 

Comment:  The  penalties  do  not 
preclude  the  imposition  by  the 
Government  of  other  penalties  or 
remedies  under  other  statutes  such  as 
the  Federal  False  Claims  Act 

Response:  The  guidelines  have  been 
reviseid  to  clarify  this  issue. 

(E)  Rerised  Informal  Diq»ute 
Resolution  Process 

Set  forth  below  are  the  final  informal 
dispute  resolution  guidelines,  revised 
based  upon  the  analysis  of  the 
comments  above. 


Diqinte  Resolution 

The  Department,  acting  through  the 
Office  of  Drug  Pricing  (ODP),  is 
proposing  a  voluntary  process  for  the 
resolution  of  certain  disputes  between 
manufacturers  and  covoed  entities 
concerning  compliance  with  the 
provisions  of  section  340B  of  the  PHS 
Act  Covered  entities  or  manufacturera 
are  not  required  to  enter  this  informal 
process  for  resolution  of  diq)utes 
regarding  seCticm  340B.  However,  the 
Department  expects  parties  to  utilize  the 
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process  before  resorting  to  other 
remedies  which  may  be  available  under 
applicable  principles  of  law. 

/.  Types  of  Disputes  Covered 

Disputes  resolved  by  these  procedures 
include: 

(a)  A  manufacturer  believes  a  covered 
entity  is  in  violation  of  the  prohibition 
against  resale  or  transfer  of  a  covered 
outpatient  drug  (section  346B(a)(5)(B)  of 
the  PHS  Act),  or  the  prohibition  against 
duplicate  discounts  or  rebates  (section 
340B(a)(5)(A)  of  the  PHS  Act). 

(b)  A  covered  entity  believes  that  a 
manufacturer  is -charging  a  price  for  a 
covered  outpatient  drug  that  exceeds  the 
ceiling  price  as  determined  by  section 
340B(a)(l)  of  the  PHS  Act. 

(c)  A  manufacturer  is  conditioning  the 
sale  of  covered  outpatient  drugs  to  a 
covered  entity  on  the  entity's  provision 
of  assurances  or  other  compliance  with 
the  manufacturer's  requirements  that  are 
based  upon  section  340B  provisions. 

(d)  A  covered  entity  believes  that  a 
manufacturer  has  refused  to  sell  a 
covered  outpatient  drug  at  or  below  the 
ceUing  price,  as  determined  by  section 
340B(a)(l)  of  the  PHS  Act 

(e)  A  manufactvuer  believes  that  a 
covered  entity  is  dispensing  a  covered 
outpatient  drug  in  an  unauthorized 
service  (e.g.,  inpatient  services  or 
ineligible  clinics  within  the  same  health 
system). 

(D  A  manufacturer  believes  that  a 
covered  entity  has  not  complied  with 
the  audit  requirements  under  section 
340B(a)(5)(c)  of  the  PHS  Act  or  the  audit 
guidelines  as  set  forth  in  this  notice. 

(g)  A  covered  entity  beUeves  that  the 
auditors  of  the  manufacturer  have  not 
abided  by  the  approved  workplan  or 
audit  guidelines. 

(h)  A  covered  entity  is  unable  to 
obtain  covered  outpatient  drugs  through 
a  wholesaler  because  the  manufacturer 
will  only  sell  section  340B  discounted 
drugs  directly  from  the  manufacturer  to 
the  entity. 

(1)  A  manufacturer  or  covered  entity 
wants  to  verify  the  acciu'acy  of  the 
master  list  of  covered  entities. 

n.  Dispute  Resolution  Process 

Prior  to  the  filing  of  a  request  for 
dispute  review  with  the  Department,  the 
parties  must  attempt,  in  good  faith,  to 
resolve  the  dispute.  All  parties  involved 
in  the  dispute  must  maiptajri  written 
documentation  as  evidence  of  the  good 
faith  attempt  to  resolve  the  dispute. 
Such  evidence  includes  documentation 
of  meetings,  letters,  or  telephone  calls 
between  the  disputing  parties  that 
concern  the  dispute. 

If  the  dispute  has  not  beeil  resolved 
after  a  good  faith  attempt,  a  party  may 


submit  a  written  request  for  a  review  of 
the  dispute  to  the  Director  of  the  ODP 
within  30  days.  (See  address  in  FOR 
FURTHER  INFORMATION  CONTACT  section.] 

The  patty  requesting  the  review  may 
not  rely  only  upon  allegations  but  is 
required  to  set  forth  specific  facts 
showing  that  there  is  a  genuine  and 
substantial  issue  of  material  fact  in 
dispute  that  requires  a  review. 

'The  request  for  review  shall  include 
a  clear  description  of  the  dispute,  shall 
identify  all  the  issues  in  the  dispute, 
and  shall  contain  a  full  statement  of  the 
party's  position  with  respect  to  such 
issue(s)  and  the  pertinent  facts  and 
reasons  in  support  of  the  party's 
position.  In  addition  to  the  required 
statement,  the  party  shall  provide  copies 
of  any  dociunents  supporting  its  claim 
and  evidence  that  a  good  faith  effort  was 
made  to  resolve  the  dispute.  These 
materials  must  be  tabbed  and  organized 
chronologically  and  accompanimi  by  an 
indexed  list  identifying  each  document. 

The  filing  of  the  dispute  does  not 
affect  any  statutory  obligations  of  the 
parties,  as  defined  in  section  340B  of  the 
PHS  Act.  During  the  review  process,  for 
example,  a  manufactiuer  must  continue 
to  sell  covered  outpatient  drugs  at  or 
below  the  section  340B  ceiling  price  to 
all  covered  entities,  including  the 
covered  entity  involved  in  the  dispute. 
Only  when  the  entity  is  found  guilty  of 
prohibited  activity  and  a  decision  is 
made  to  remove  the  entity  firom  the  list 
of  covered  entities,  is  the  manufacturer 
no  longer  required  to  extend  the   ., . 
discoimt.  * 

The  Director,  Biu^au  of  Primary 
Health  Care,  shall  appoint  a  committee 
to  review  the  documentation  submitted 
by  the  disputing  parties  and  to  make  a 
proposed  determination.  A  minimiinri  of 
three  individuals  shall  be  appointed 
(one  of  whom  shaU  be  designated  as  a 
chairperson)  either  on  an  ad  hoc,  case- 
by-case  basis,  or  as  regular  members  of 
the  review  committee.  The  chairperson 
shall.be  tmm  the  ODP  and  the 
committee  members  shall  be  firom  other 
sections  of  PHS  (e.g.  chief  pharmacist, 
auditor). 

Upon  receipt- of  a  request  for  a  review, 
the  chairperson  of  the  review 
committee,  within  30  days,  will  send  a 
letter  to  the  party  alleged  to  have 
committed  a  violation.  The  letter  will 
include  (1)  the  name  of  the  party 
making  the  allegation(8),  (2)  the 
allegation(s),  (3)  docimientation 
supporting  the  party's  position,  and  (4) 
a  request  for  a  response  to  at  rebuttal  of 
the  allegations  within  37  calendar  days 
of  the  receipt  of  the  letter  (7  days  from 
the  date  of  the  postmark  of  the  letter 
being  allowed  for  mailing  and 
piocessmg  through  the  organization). 


Upon  receipt  of  the  response  or 
rebuttal,  the  review  committee  will 
review  all  documentation.  The  request 
and  rebuttal  information  will  be 
reviewed  for  (1)  evidence  that  a  good 
faith  effort  was  made  to  resolve  the 
dispute,  (2)  completeness,  (3)  adequacy 
of  the  dociunentation  supporting  the 
issues,  and  (4)  the  reasonableness  of  the 
allegations.  If  the  dociunentation  meets 
these  requirements,  the  review 
committee  will  consider  the  matter. 

The  reviewing  committee  may,  at  its 
discretion,  invite  parties  to  discuss  the 
pertinent  issues  with  the  committee  and 
to  submit  such  additional  information 
as  the  committee  deems  appropriate. 

The  reviewing  committee  wul 
propose  to  dismiss  the  dispute,  if  it 
conclusively  appears  from  the  data, 
information,  and  factual  analyses 
contained  in  the  request  for  a  review 
and  rebuttal  dociunents  that  there  is  no 
genuine  and  substantial  issue  of  fact  in 
dispute.  Within  30  days,  a  written 
decision  of  dismissal  will  be  sent  to 
each  party  and  will  contain  die 
committee's  findings  and  conclusions  ip 
detail,  and,  if  the  committee  decided  to 
dismiss,  reasons  why  the  request  for  a 
review  did  not  raise  a  genuine  and 
substantial  issue  of  fact. 

With  all  other  proposed  findings, 
within  30  days,  the  review  committee 
will  prepare  a  written  doounent 
containing  the  findings  and  detailed 
reasons  supporting  the  proposed 
decision.  'The  document  is  to  be  signed 
by  the  chairperson  and  each  of  the  other 
committee  members.  The  conunittee's 
written  decision  will  be  sent  with  a 
transmittal  letter  to  both  parties.  If  the 
committee  finds  the  covered  entity 
guilty  of  prohibited  activity  and  a 
decision  is  made  to  remove  the  entity 
from  the  covered  entity  list,  then  the 
manufactiu^rs  will  no  longer  be 
reqiiired  to  extend  the  discount.  If  the 
covered  entity  or  the  manufactiirer  does 
not  agree  with  the  committee's 
determination,  the  covered  entity  or  the 
manufacturer  may  appeal  within  30 
days  after  receiving  such  a 
determination  to  the  Administrator  of 
the  Health  Resources  and  Services 
Administration,  who  Mill  appoint  a 
review  official  or  committee.  The  review 
official  or  committee  will  respond  to 
appeal  requests  within  30  days  from  the 
receipt  of  the  request. 

m.  Penalties 

If  the  final  determination  is  that  a 
manufrilcturer  has  viofated  the 
provisions  of  siaction  340B  of  the  PHS 
Act  or  the  PHS  Pharmaceutical  Pricing 
Agreement,  the  manufacturer's 
agreement  with  HHS  could  be 
terminated  or  other  actions  taken,  as 
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deemed  appropriate.  If  the  final      -..  -•^■ 
detennination  is  that  an  entity  has   '^^^  /  t 
violated  section  340B  prohibitians  '      T: 
against  the  resale  or  transfer  of  covered 
outpatient  drugs  or  the  prohibition 
against  duplicate  discounts  and  rebates 
(or  billing  Medicaid  more  than  the 
actual  acquisition  cost  of  the  drug),  the 
entity  shall  be  liable  to  the  manufacturer 
of  the  covered  outpatient  drug  that  is 
the  subject  of  the  violation  in  an  amount 
equal  to  the  reduction  in  the  price  of  the 
drug  for  the  period  of  the  violation,  as 
provided  by  section  340B(a)(5)(D)  of  the 
PHS  Act.  After  the  dispute  is  resolved, 
any  disputed  amounts  must  be  paid  or 
credited  to  an  account  balance  no  later 
than  30  days  following  a  final 
determination.  The  entity  may  also  be 
excluded  finm  the  drug  discount 
program,  if  the  conduct  warrants  such  a 
sanction.  Such  penalties  do  not 
preclude  the  imposition  by  the         -i 
Government  of  other  penalties  or 
remedies  under  other  statutes  such  as 
theTederal  False  Claims  Act.  A  copy  of 
the  findings  may  be  sent  to  the  Office  of 
the  Inspector  General  for  further  action. 
If  it  is  documented  that  several 
maniifacturers  have  been  wronged  by 
the  same  prohibited  entity  behavior, 
cotrective  action  will  be  afforded  such 
manufacturers.  (The  reporting  and 
recordkeeping  requirements  of  this 
document  are  subject  to  the  Paperwork 
Reduction  Act  of  1995, 44  U.S.C.  3501- 
3520,  and  have  OMB  clearance  through 
9/30/97  (OMB  Control  No.  0915-0176). 
The  Paperwork  Rediiction  Act  of  1995 
added  disclosure  requirements  to  the 
list  of  items  needing  OMB  approval.  The 
disclosure  requirements  in  the  audit 
guidelines  include:  section  11(a) — the 
manufactiuer  shall  notify  the  covered 
entity  in  writing  when  it  believes  the 
covered  entity  has  violated  provisions  of 
section  340B:  section  11(g) — the 
manufacturer  shall  submit  the  audit 
report  to  the  covered  entity,  and  the 
covered  entity  shall  provide  its  response 
to  the  manufecturer  on  the  audit  report's 
findings*  *  *;  and  section  in(h)  the 
manufacturer  shall  provide  an  oral 
briefing  of  the  audit  findings  to  the 
covered  entity.  The  disclosiue 
requirements  in  these  sections  will  not 
be  in  force  until  OMB  approval  has  been 
obtained. 

Dated:  December  6, 1996. 
Qro  V.  Sumaya, 

Admiaistrator,  Health  Resources  and  Services 
Administration. 
[FR  Doc.  9&-31541  Filed  12-11-86;  8:45  am] 
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Nationai  Institiitet  of  Health 

National  Instituta  on  Aging;  NoHea  of 
Oooad  Meeting 

Pursuant  to  Section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meeting: 

Name  of  Committee:  National  Institute  on 
Aging  Special  Emphasis  Panel 
(Teleconierence). 
.  Date  of  Meeting:  December  19, 1996. 

Time  of  Meeting:  10:30  a.m.  to 
adjournment 

Mace  of  Meeting:  Gateway  Building.  Room 
2C212,  7201  Wisconiln  Avenue,  Bethesda, 
Maryland  20892. 

Purpose/ Agenda:  To  review  a  grant 
application. 

Contact  Person:  Dr.  )ames  P.  Harwood. 
Scientific  Review  Administrator,  Gateway 
Building,  Roran  2C212,  National  Institutes  of 
Health,  Bethesda,  Maryland  20892-9205, 
(301)  496-9666. 

This  notice  is  being  published  less 
than  15  days  prior  to  the  above  meeting 
due  to  the  lugent  need  to  meet  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

This  meeting  will  be  closed  in 
accordance  with  the  provisions  set  forth 
in  sections  S52b(c)(4)  and  552b(c)(6), 
Title  5,  U.S.C.  Applications  and/or 
proposals  and  the  discussions  could 
reveal  confidential  trade  secrets  or 
commercial  property  such  as  patentable 
material  and  personal  information 
concerning  individuals  associated  with 
the  applications  and/or  proposals,  the 
disclosiue  of  which  would  constitute  a 
clearly  imwarranted  invasion  of 
personal  privacy. 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  93.866,  Aging  Research, 
National  Institutes  of  Health] 
Dated:  December  6, 1996. 

Paula  N.  Hayes, 

Acting  Committee  Management  Officer,  NIH. 
[FR  Doc  96-31585  Filed  12-11-96;  8:45  am] 
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DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

IDoclcrtNo.FR  4086  N  86] 

Notice  of  Propoeed  Information 
Collection  for  Public  Comment 

AGENCY:  Office  of  the  Assistant 
Secretary  for  Community  Planning  and 
Development,  HUD. 
action:  Notice 

SUMMARY:  The  proposed  information 
collection  requirement  described  below 
will  be  submitted  to  the  Office  of 


Management  and  Budget  ((^i(B)  for 
review,  as  required  by  the  PaperMrork 
Reduction  Act  The  Department  is  • 
soliciting  pubUc  comments  on  the 
subject  proposal. 

DATES:  Comments  due:  February  10. 
1997. 

ADDRESSES:  Interested  persoaas  are 
invited  to  sulunit  comments  regarding 
this  proposal.  Comments  should  refer  to 
the  proposal  by  name  and/or  OMB 
Control  Number  and  should  be  sent  to: 
Reports  Liaison  Officer,  Sheila  E.  Jones. 
Department  of  Housing  &  Urban 
Development,  451— 7th  Street,  SW, 
Room  7230,  Washington.  DC  20410. 
FOR  FURTHER  INFORMATION  CONTACT*. 
Frank  Price.  202-708-2094  exL  4572    • 
(this  is  not  a  toll-free  number)  for  copies 
of  the  proposed  forms  and  other 
available  dociunents. 
SUPPLEMENTARY  INFORMATION:  The 
Department  will  submit  the  proposed 
information  collection  to  OMB  for 
review,  as  required  by  the  Paperworic 
Reduction  Act  of  1995  (44  U.S.C 
Chapter  35,  as  amended). 

The  Notice  is  soUciting  comments 
fix>m  members  of  the  pulolic  and  affected 
agencies  concerning  die  proposed 
collection  of  information  to:  (1)  Evaluate 
whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  will  have  practical  utiUty; 
(2)  Evaluate  the  accuracy  of  the  agency's 
estimate  of  the  burden  of  the  propoeed 
collection  of  information-,  (3)  Enhance 
the  quality,  utility,  and  clarity  of  the 
information  to  be  collected;  and  (4) 
Minimize  the  burden  of  the  collection  of 
information  on  those  who  are  to 
respond;  including  through  the  use  of 
appropriate  automated  collection 
techniques  or  other  forms  of  informatioii 
technology,  e.g.,  permitting  electronic 
submission  of  responses. 

1^  Notice  also  lists  the  following 
information: 

Title  of  Proposal:  Rental 
RehabihtatioQ  Program  Renewal 
AppUcation. 

OMB  Control  Number,  if  applicable: 
2506-0080. 

Description  of  the  need  for  the 
information  and  proposed  use: 
Although  the  Rental  Rehabilitation 
Program  was  terminated  October  1, 
1991,  PubUc  Uw  9S-181  (97  Stat 
1153),  Section  17,  that  originally 
authorized  the  Rental  Rehabilitation 
Program  still  imposes  data  collection 
and  reporting  requirements  upon  HUD 
and  grantees.  The  information  will  be 
used  by  HUD  to  accoimt  for  program 
grant  funds  and  to  satisfy  statutory 
reporting  requirements. 
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Agency  form  numbers,  if  applicable: 
HUD-40014, 40014-B.  44021.  and 
40070. 

Memb&s  of  (^fected  public:  State  and 
local  governments. 

Estimation  of  the  total  numbers  of 
hours  needed  to  prepare  the  information 
collection  including  number  of       .  J^    . 
respondents,  frequency  of  response,  and 
hours  of  response:  Number  of 
respondents — 225:  frequency  of 
response— for  HUD-40014.  HUD- 
40014-4,  and  HlJD-40021  once  per 
project,  and  for  HUD-40070  once 
annually  per  grantee;  hours  of 
response — 19.5  hours  per  grantee. 

Statu?  of  the  proposed  information 
coi/ection;  Reinstatement,  with  change, 
or  a  previously  approved  collection  for 
which  ap{»Y>val  has  expired. 

Autharlty!  Section  3506  of  the  Paperwork 
Reduction  Act  of  1995, 44  U.S.C  Chapter  35. 
as  amended. 

Dated:  December  2, 1996. 
Andrew  Cmmbo, 

Assistant  Secretary  for  Coaununity  Planning 
and  Development 

(FR  Doc.  96-31569  Piled  12-11-96: 8:45  am] 
SajJMQ  COM  4t10-»-M  -■  .« 

[Doeint  No.  FR-40ee-N-82] 

Submission  for  0MB  Rovtonv: 
Comment  Request 

AOBICY:  OfBce  of  Administration.  HUD. 
action:  Notice. 

SUMMARY:  The  proposed  information 
collection  requirement  described  below 
has  been  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review,  as  required  by  the  Paperwork 
Reduction  Act  The  Department  is 
soliciting  pubUc  comments  on  the 
subject  proposal. 
DATES:  Comments  due  date:  January  13. 


ADDRESSES:  hiteiested  persons  are 
invited  to  submit  comments  regarding 
this  proposal.  Comments  must  be 
received  within  thirty  (30)  days  from  the 
date  of  this  Notice.  Comments  should 
refer  to  the  proposal  by  name  and/ar 
OMB  ^>proval  number  and  should  be 
sent  to:  Joseph  F.  Lackey,  Jr.,  OMB  Desk 
OfBcer,  Office  of  Management  and 
Budget,  Room  10235,  New  Executive 
Office  Building.  Wa^iington.  DC  20503. 

FOR  FURTHER  MFORMATKM  CONTACT: 
Kay  F.  Weaver.  Reports  Management 
Officer,  Department  of  Housing  and 
Urban  Development,  451  7th  Street, 
Southwest.  Washington,  DC  20410, 
telephone  (202)  70A-0050.  This  is  not  a 
toll-free  number.  Copies  of  the  proposed 
forms  and  other  available  doctmients 
submitted  to  OMB  may  be  obtained 
from  Ms.  Weaver. 
SUPPLEMBITARY  INFORMATION:  The 
Department  has  submitted  the  proposal 
for  the  collection  of  information,  as 
described  below,  to  OMB  for  review,  as 
required  by  the  Paperworic  Reduction 
Act  (44  U.S.C  Chapter  35). 

The  Notice  lists  the  following         , .;.- . 
information:  (1)  The  title  of  the 
information  collection  proposal;  (2)  the 
office  of  the  agency  to  collect  the 
information;  (3)  the  OMB  approval 
niunber,  if  applicable;  (4)  the 
description  of  the  need  for  the 
information  and  its  proposed  use;  (5) 
the  agency  form  ntmiber,  if  applicable; 
(6)  what  members  of  the  public  will  be 
affected  by  the  proposal;  (7)  how 
frequently  information  submissions  will 
be  required:  (8)  an  estimate  of  the  total 
nimiber  of  hours  needed  to  prepare  the 
information  submission  including 
number  of  respondents,  frequency  of 
response,  and  hours  of  response;  (9) 
whether  the  proposal  is  new.  an 
extension,  reinstatement,  or  revision  of 


and  (10)  the  names  and  telephone 
ntmibers  of  an  agency  official  familiar 
wdth  the  proposal  and  (tf  the  OMB  Desk 
Officer  for  the  Department. 

Authority:  Section  3507  of  the  Paperwotk 
Reductkm  Act  of  1995, 44  U.S.C  35,  as 
amended. 

Dated:  November  20. 1996. 
DmidS.CMi^. 

Acting  Director,  Information  Resources 
Management  Policy  and  Management 
Division. 

Notice  ofSiitimiaaion  itf  Proposed 
Infimnation  Collection  to  OMB 

Title  of  Proposal:  National  Survey  of 
Rehabilitation  Enforcement  Practices. 

Office:  Policy  Development  and 
Research. 

OMB  Approvo/  Number:  None. 

Description  of  the  Need  for  the 
Information  and  its  Proposed  Use:  With 
the  growing  rehabilitation  needs  of  the 
existing  building  stock  in  the  nation's    ' 
cities,  there  is  a  need  to  examine 
compliance  alternatives  to  the  building 
rehabilitation  process  that  Tnaintain  an 
equivalent  level  of  safety.  This 
nationwide  survey  will  assess  the 
differences  in  building  code 
enforcement  as  it  relates  to 
rehabilitation  and  to  also  identify 
successful  compliance  in  encouraging 
rehabilitation.  This  information  will 
provide  data  to  further  facilitate  the 
process  of  altering  rehabilitation 
enforcement  practices  nationwide. 

Form  Number:  None. 

Respondents:  State,  Local,  or  Tribal 
Government,  Individuals  or 
Households,  Business  or  Other  For- 
Profit,  Not-For-Profit  Institutions,  and 
the  Federal  Government. 

Frequency  of  Submission:  On 
Occasion. 


1997. 

an  informal 

ion  collection  requirement;           Reporting  Burden: 

Numberofre-            Frequencyof      ^       Hoursper 
spoodents                  response                 response 

Burden 
hours 

Survey  „ 

„ 

-.           2.250                            1                             .60 

1350 

Total  Estimated  Burden  Hours:  1,350. 

Status:  New. 

Contact:  Jacqueline  A.  Kruszek,  HUD. 
(202)  708-4370  xl41;  Joseph  F.  Lackey, 
Jr..  OMB.  (202)  395-7316. 

Dated:  November  20, 1996. 
(FR  Doc  96-31563  Filed  12-11-96;  8:45  am] 
SLUNG  OOOC  4>l«-ei-ll 
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Submission  for  OMB  Review:       : '  ^'■-. 
Comment  Request 

AGENCY:  Office  of  Administration,  HUD. 
ACTION:  Notice. 

,SUMMARY:  The  proposed  information 
collection  requirement  described  below 
has  been  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review,  as  required  by  the  Paperworic 
Reduction  Act  The  Department  is 


soliciting  public  comments  on  the 
subject  proposal. 

DATES:  Comments  due  date:  January  13, 
1997. 

ADDRESSES:  Interested  persons  are 
invited  to  submit  comments  regarding 
this  proposal.  Comments  must  be 
received  within  thirty  (30)  days  from  the 
date  of  this  Notice.  Comments  should 
refer  to  the  proposal  by  name  and/ or 
OMB  approval  number  and  should  be 
sent  to:  Joseph  F.  Lackery,  Jr.,  OMB 
Desk  Officer,  Office  of  Management  and 
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Budget.  Room  10235.  New  Executive 
Office  Building.  Wellington.  E)C  20503. 

FOR  FURTHER  MFORMA-nON  CONTACT:      • 
Kay  F.  Weaver,  Reports  Management 
Officer,  Department  of  Housing  and 
Urban  Development.  451  7th  Street. 
Southwest.  Washingt(ui.  DC  20410. 
telephone  (202)  708-0050.  This  is  not  a 
toll-free  number.  Copies  of  the  proposed 
forms  and  other  available  documents 
submitted  to  OMB  may  be  obtained 
from  Ms.  Weaver. 

SUPPLEMENTARY  MFORMATKM:  The 
Department  has  submitted  the  proposal 
for  the  collection  of  information,  as 
described  below,  to  OMB  for  review,  as 
required  by  the  Paperwork  Reduction 
Act  (44  U.S.C.  Chapter  35). 

The  Notice  Usts  the  following 
information:  (1)  The  title  of  the 
information  collection  proposal;  (2)  the 
office  of  the  agency  to  collect  the 
information;  (3)  the  OMB  approval 
number,  if  applicable;  (4)  the  % 

description  of  the  need  for  the  .  .  ■ 


information  and  its  proposed  use;  (5) 
the  agency  form  number,  if  appUcc^le; 
(6)  what  members  of  the  public  %vill  be 
afiacted  by  the  proposal;  (7)  how 
frequently  information  submissicms  will 
be  required:  (8)  an  estimate  of  the  total 
number  of  hours  needed  to  prepare  the 
information  submission  including 
number  of  respondents,  frequency  of 
response,  and  hours  of  response;  (9) 
whether  the  proposal  is  new,  an 
extension,  reinstatement,  or  revision  of 
an  information  collection  requirement; 
and  (10)  the  names  and  telephone 
nimibers  of  an  agency  official  familiar 
with  the  proposal  and  of  the  OMB  Desk 
Officer  for  the  Department. 

Audiority:  Section  3507  of  the  Paperworic 
Reduction  Act  of  1995, 44  U.S.C  35,  as 
amended. 


Dated:  November  21. 1996. 
David  siCristy. 

Acting  DincUx^,  Infonnatioa  Re$ouTces, 
KktaagBwmt  Policy  and  Management 
Division. 

Notke  of  Submiasion  crfPropoaad 
Iiifi9rmati<m  Cirflection  to  OMB 

Title  of  Proposal:  Record  of  Employee 
Interview. 

Office:  Secretary. 

OMB  Appmval  Number:  2501-0009. 

Description  of  the  Need  for  the 
Information  and  Its  Proposed  Use:  Form 
HUD-11  is  utilized  by  HUD  in  recording 
interviews  with  construction  workers 
and  in  the  conduct  of  labor  standards 
investigations. 

Form  Number:  HUD-11. 

Respondents:  Individuals  or 
Households,  State,  Local,  or  Tribal 
Government,  and  the  Federal 
Government. 

Frequency  of  Submission:  On 
Occadon. 

Reporting  Burden: 


Number  of 
respondents 


Frequency  of 
response 


Hours  per 
response 


Burden 
hours 


HUD-11 


20.000 
1.000 


5 


5,000 

sjaoo 


Total  Estimated  Burden  Hours: 
10.000. 

Status:  Reinstatement,  without 
dianges. 

Contact:  Richard  S.  Allan,  HUD,  (202) 
708-0370;  Joseph  F.  Lackey,  Jr..  OMB, 
(202) 395-7316.  »      • 

[PR  Doc  96-31566  Filed  12-11-46;  8:45  am] 
BNJJNQ  COOC  4210-01-H 


[Docket  No.  FR-4086  H  841 

Submission  for  OMB  Revisw: 
Comment  Request 

agency:  Office  of  Administration.  HUD. 
action:  Notice. 

SUMMARY:  The  proposed  information 
collection  requirement  described  below 
has  been  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review,  as  required  by  the  Paperwork 
Reduction  Act.  The  Department  is 
soliciting  public  comments  on  the 
subject  proposal. 

DATES:  Comments  due  date:  January  13. 
1997. 

ADDRESSES:  Interested  persons  are 
invited  to  submit  comments  regarding 
this  proposal.  Comments  must  be 
received  within  thirty  (30)  days  from  the 
date  of  this  Notice.  Comments  should 
refer  to  the  proposal  by  name  and/or 


OMB  approval  number  and  should  be 
sent  to:  Joseph  F.  Lackey,  Jr.,  OMB  Desk 
Officer,  Office  of  Management  and 
Budget.  Room  10235,  New  Executive 
Office  Building,  Washington,  DC  20503. 

FOR  FURTHER  INFORMATION  CONTACT:  Kay 
F.  Weaver,  Reports  Management  Officer. 
Department  of  Housing  and  Urban 
Development,  451  7th  Street, 
Southwest,  Washington,  DC  20410, 
telephone  (202)  708-0050.  This  is  not  a 
toll-free  number.  Copies  of  the  proposed 
forms  and  other  available  documents 
submitted  to  OMB  may  be  obtained 
from  Ms.  Weaver.  -' 

SUPPLEMENTARY  INFORMATION:  The 
Department  has  submitted  the  proposal 
for  the  collection  of  information,  as 
described  below,  to  OMB  for  review,  as 
required  by  the  Paperwork  Reduction 
Act  (44  U.S.C.  Chapter  35). 

The  Notice  lists  the  following 
information:  (1)  The  title  of  the 
information  collection  proposal;  (2)  the 
office  of  the  agency  to  collect  the 
information;  (3)  the  OMB  approval 
niunber,  if  applicable;  (4)  the 
description  of  the  need  for  the 
information  and  its  proposed  use;  (5) 
the  agency  form  nimiber,  if  applicd)le; 
(6)  what  members  of  the  public  %vill  be 
afiiected  by  the  proposal;  (7)  how 
frequenUy  information  submissions  will 
be  required;  (8)  an  estimate  of  the  total 


number  of  hours  needed  to  prepare  the 
information  sulnnission  including 
number  of  respondents,  frequency  of 
response,  and  hours  of  response;  (9) 
whether  the  proposal  is  new,  an 
extension,  reinstatement,  or  revision  of 
an  information  collection  requirement; 
and  (10)  the  names  and  telephone 
numbers  of  an  agency  official  familjur 
with  the  proposal  and  of  the  C^iB  Desk 
Officer  for  the  Department. 

Aiithorit3r:  Section  3507  of  the  Paperwork 
Reduction  Act  of  1995, 44  U.S.C  35,  as 
amended. 

Dated:  November  21, 1996. 
David  S.  Crkty. 

Acting  Director.  Infonna  tion  Resources, 
Management  Policy  and  Management 
Division. 

Notice  of  Submission  of  Proposed 
Information  Collection  to  OMB 

Title  of  Proposal:  Default  Status 
Report  on  Multifamily  Housing  Projects. 

Office:  Housing. 

OMB  Approval  Number:  2502-0041. 

Description  of  the  Need  for  the 
Information  jand  Its  Proposed  Use: 
Mortgages  use  this  report  to  notify  HUD 
that  a  project  owner  has  defaulted  and 
that  an  assignment  of  acquisition  will 
residt  if  HUD  and  the  mortgiagor  do  not 
develop  a  plan  for  reinstating  the  loan, 
file  report  triggers  HUD's  negotiation 
with  the  mortgagor. 


-  • -»-' ' 
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Form  Number:  HUD-e2426. 


Respondents:  Not-for-profit 
institutxHis  and  the  Federal  v 
Government. 


Frequency  of  Submission:  On 
occasion. 
Reporting  Burden: 


Number  of 


Frequency 
of  response 


Hours  per 


Bunton 
hours 


Informelion  Collection 
RecordceepInQ ......._.. 


2.000 
500 


3 

1 


.25 
2.0& 


1.500 
1.000 


Total  Estimated  Burden  Hours:  2.500. 

Status:  Reinstatement,  without 
changes. 

Contact:  Barbara  D.  Hunter.  HUD. 
(202)  708-3944:  Joseph  F.  Lackey,  Jr.. 
CM^IB,  (202)  395-7316. 

IFR  Doc  96-31567  FUed  12-ll-fl6;  8:45  am] 
BUJHO  OOOf  4*1»-0Mi 

[Dodt Nairn  <Oee  M  861 

Suixnisslon  fof  0MB  Review: 
Comment  Request 

AQENCY:  OfBce  of  Administration,  HUD. 
action:  Notice. 


V.  The  proposed  information 
collection  requirement  described  below 
has  been  submitted  to  the  Office  of 
Management  and  Budget  (OKfB)  for 
review^  as  required  by  the  Paperwork 
Reduction  Act  The  Department  is 
soUdting  pubhc  comments  on  the 
subject  proposal. 

DATES:  Comment  due  date:  January  13, 
1997. 

ADOftESSES:  Interested  persons  are 
invited  to  submit  comments  regarding 
this  proposal.  Comments  must  be 
received  within  thirty  (30)  days  from  the 
date  of  this  Notice.  Comments  should 
refer  to  the  proposal  by  name  and/ or 
OMB  approval  number  and  should  be 
sent  to:  Joseph  F.  Lackey.  Jr..  OMB  Desk 
Offico'.  Office  of  Management  and 


Budget.  Room  10235.  New  ExeOuO^ 
Office  Building,  Washington,  DC  20503. 
FOR  FUimCR  INFORMATION  CONTACT: 
Kay  F.  Weaver,  Reports  Management 
Officer,  Department  of  Housing  and 
Urban  Development,  451  7th  Street. 
Southwest.  Washington.  DC  20410. 
telephone  (202)  706-0050.  This  is  a  toll- 
free  number.  Copies  of  the  proposed 
forms  and  other  available  documents 
submitted  to  OMB  may  be  obtained 
from  Ms.  Weaver. 
SUPPLEMENTARY  MFORMATXM:  The 
Department  has  submitted  the  proposal 
for  the  collection  of  information,  as 
described  below,  to  OMB  for  review,  as 
required  by  the  Paperwork  Reduction 
Act  (44  U.S.C.  Chapter  35). 

The  Notice  Usts  the  folloMring 
information:  (1)  The  title  of  the 
information  collection  proposal;  (2)  the 
office  of  the  agency  to  collect  the 
information;  (3)  the  OMB  approval 
nimiber,  if  applicable;  (4)  the 
description  of  the  need  for  the 
information  and  its  proposed  use;  (5) 
the  agency  form  number,  if  appUcable; 
(6)  what  members  of  the  public  will  be 
affected  by  the  proposal;  (7)  how 
frwiuently  information  submissions  will 
be  required;  (8)  an  estimate  of  the  total 
number  of  ho\irs  needed  to  prepare  the 
information  submission  including 
number  of  respondents,  frequency  of 
response,  and  hours  of  response;  (9) 
whether  the  propf>sal  is  new,  an    . 
extension,  reinstatement,  or  revision  of 


an  information  collection  requirement: 
and  (10)  the  names  and  telephone 
numbers  of  an  agency  official  famihar 
with  the  proposal  and  of  the  OMB  desk 
Officer  for  the  Department. 

Authority:  Section  3507  of  the  Paperwork 
Reduction  Act  of  1995, 44  U.S.C  35,  as 
amenaed. 

Dated:  November  21, 1996. 
David  S.  Cristy. 

Acting  Director,  Infamation  Resources. 
Management  Policy  and  Management 
Division. 

Notice  of  Submission  of  Proposed 
Information  Collection  to  OMB 

Title  of  Proposal:  Life-Cycle  Cost 
Analysis  of  Utihty  Combinations  in 
Public  Housing. 

Office:  PubUc  and  Indian  Housing. 

OMB  Approval  Number:  2577-0024. 

Description  of  the  Need  for  the 
Information  and  its  proposed  use:  The 
Department  will  use  the  information 
collected  to  analyze  the  selection  of  the 
most  cost  effective  utilities,  fuels, 
related  mechanical  equipment,  and 
methods  of  purchase  for  pubhc  housing 
projects. 

Form  Number:  HUD-51994. 

Respondents:  State,  Local,  or  Tribal 
Government  and  not-for-profit 
institutions. 

Frequency  of  Submission:  On 
Occasion. 

Reporting  Burden: 


Number  of  re- 
spoTKlents 


Frequerwy  of 
response 


Hours  per 
response 


Burden 
hours 


HUD-51994 


238 


1,428 


Total  Estimated  Burden  Hours:  1,428. 

Status:  Reinstatement,  with  changes. 

Contact:  William  C  Thorson,  HUD. 
(202)  708-4703  x4043:  Joseph  F.  Lackey, 
Jr.,  OMB,  (202)  395-7316. 

[FR  Doc.  96-31568  Filed  12-11^96;  8:45  am] 
aajJNQ  COM  4t1*-01-M 


[Docket  No.  FR-391S-M-0e] 

Privacy  Act  of  1974,  as  Amended; 
Propoaed  Amendment  to  a  System  of 
Records. 

AGENCY:  Office  of  the  Secretary  (HUD). 
ACTION:  Notification  of  proposed 
amendment  to  one  of  the  existing 
system  of  records. 

SUMMARY:  Pursuant  to  the  provisions  of 
the  Privacy  Act  of  1974,  as  amended,  5 
U.S.C.  552a,  the  Department  of  Housing 
and  Urban  Development  is  giving  notice 


that  it  intends  to  amend  the  Privacy 
Act's  Single  Family  Case  Files  (HUD/ 
Dept-46)  system  of  records. 

DATES:  Comments  due:  January  13, 
1997. 

ADDRESSES:  Interested  persons  are 
invited  to  submit  comments  regarding 
the  proposed  amendment  to  the  Rules 
Dod^  Clerk,  Office  of  General  Coimsel. 
451  Seventh  Street,  SW.,  Washington. 
DC  20410-0500.  Communications 
should  refer  to  the  above  docket  number 
and  title.  Facsimile  (FAX)  comments  are 
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not  acceptable.  A  copy  of  each 
communication  submitted  will  be 
available  for  public  inspection  and 
copying  between  7:30  a.m.  and  5:30 
pjn.  weekdays  at  the  above  address. 

FOR  FURTHER  INFORMATION  CONTACT: 
Jeanette  Smith,  Departmental  Privacy 
Act  Officer,  at  (202)  708-2374.  This  is 
not  a  toll-free  number. 

SUPPLEMENTARY  INFORMATION:  HUD/ 
Dept— 46  is  being  amended  to  correct  an 
error  made  in  a  November  9, 1995 
Federal  Register  notice  (60  FR  56609). 
On  November  9, 1995  HUD/Dept-46 
was  amended  to  include  a  new  routine 
use  disclosure  to  allow  the  release  of 
mortgage  origination  and  default/claim 
information  to  financial  institutions  and 
computer  software  companies  for  the 
purpose  of  conducting  automated 
underwriting.  A  previous  amendment 
was  made  to  this  same  system  of  records 
on  June  12, 1995  to  include  a  new 
routine  use  disclosure  for  the  release  of 
relevant  sales  information  to 
prospective  purchasers  for  sale  of 
mortgages,  loans  or  insurance  premitims 
or  charges  (60  FR  30893).  The  addition 
of  the  June  12th  routine  use  disclosure 
was  inadvertently  omitted  in  the 
November  9, 1995  Federal  Register 
notice.  This  amendment  corrects  the 
error  and  publishes  all  routine  use 
disclosures  for  HUD/Dept-46. 

The  amended  portion  of  the  system 
notice  is  set  forth  below.  Previously  the 
system  and  a  prefatory  statement 
containing  the  general  routine  uses 
applicable  to  all  HUD  systems  of  records 
was  published  in  the  "Federal  Register 
Privacy  Act  Issuances,  1993." 

Tide  5  U.S.C.  552(a)(e)  (4)  and  (1) 
provide  that  the  public  be  afforded  a  30- 
day  period  in  which  to  comment  on  the 
new  record  S3rstem. 

The  system  rep>ort,  as  required  by  5 
U.S.C.  552a(r),  has  been  submitted  to 
the  Committee  on  Government  Reform 
and  Oversight  of  the  House  of 
Representatives,  and  the  Office  of 
Muiagement  and  Budget  (OMB), 
pursuant  to  paragraph  4c  of  Appendix  1 
to  OMB  Circular  No.  A-130, 
Management  of  Federal  Information 
Resources,  dated  February  8, 1996. 

Audiorit]r:  5  U.S.C  552a,  88  Stat  1986; 
sea  7(d),  Depertaient  of  HUD  Act  (42  U.S.C 
353S(d)). 

Issued  at  Washington,  D.C  December  2, 
1996. 

Steven  M.  Yohai, 

Chief  Information  Officer,  Office  of 
Information  Technology. 

HUD/DEPT-46 

System  Name: 
Single  Family  Case  Files. 


Routine  Uses  of  Records  Maintained  in 
the  System,  Including  Categories  of 
Users  and  the  Purposes  of  Such  Uses: 

See  Routine  Uses  paragraphs  of 
prefatory  statement.  Other  routine  uses 
include: 

a.  To  wel&re  agencies  for  fraud 
investigation. 

b.  To  the  Department  of  Veterans 
Afiiairs  for  coordination  with  HUD  in 
processing  construction  complaints. 

c.  To  congressional  delegations  to 
provide  information  concerning  status 
of  complaints. 

d.  Complainants  and  attorneys 
representing  them  for  review  of 
complainant  file  for  statiis  and  other 
information. 

e.  Builders  and  attorneys  representing 
them  to  review  complainant  files  for 
status  information. 

f.  To  holders  of  subordinate  or  jimior 
mortgages  to  determine  the  outstanding 
balance  due  to  HUD  on  a  Secretary-held 
mortgage. 

g.  To  prospective  purchasers — for  sale 
of  mortgages,  loans  or  insurance 
premiums  or  charges. 

h.  To  financial  institutions  and 
computer  software  companies  for 
automated  underwriting,  credit  sccHing 
and  other  risk  maiiagement  evaluation 
studies. 

Policies  and  Practices  for  Storing, 
Retrieving,  Accessing,  Retaining. 
Disposing  of  Records  in  the  System  and 
Safeguards: 

•        •        •        •        * 

[FR  Doa  96-31570  Filed  12-11-96;  8:45  am) 

BUMO  coot  4no-n-M 


DEPARTMENT  OF  THE  HfTERIOR 

Bureau  of  Land  Management— Alaska 

[AK-062-141O-OO-P] 

Notice  for  Publication  AA-6674-A; 
Alasica  Native  Claims  Selection 

In  accordance  with  Departmental 
regulation  43  CFR  2650.7(d),  notice  is 
hereby  given  that  a  decision  to  issue 
conveyance  under  the  provisions  of  Sec. 
14(a)  of  the  Alaska  Native  Claims 
Settlement  Act  of  December  18, 1971, 43 
U.S.C.  1601, 1613(a).  will  be  issued  to 
Koniag  Inc.,  Regional  Corporation,  as 
Successor  in  Interest  to  Karluk  Natiove 
Corporation,  for  approximately  5391 
acres.  The  lands  involved  are  in  the 
vicinity  of  Karluk,  Alaska. 

Seward  Maridian,  Aladca 

T.  29  S.,  R  30  W.,    , 
T.  31  S.,  R.  33  W., 
T.  32  S.,  R.  33  W. 


A  notice  of  the  decision  wiU  be 
published  once  a  week,  for  four  (4) 
consecutive  weeks,  in  the  Kodiak  Daily 
Mirror.  Copies  of  the  decision  may  be 
obtained  by  contacting  the  Alaska  State 
Office  of  the  Bureau  of  Land 
Management,  222  West  Sev«ith 
Avenue,  #13,  Anchorage,  Alaska  99513- 
7599  ((907)  271-5960). 

Any  party  claiming  a  property  interest 
which  is  adversely  afiected  by  the 
decision,  an  agency  of  the  Federal 
government  or  regional  corporation,    '  , 
shall  have  until  January  13, 1997  to  file 
an  appeal.  However,  parties  receiving 
service  by  certified  mail  shall  have  30 
days  from  the  date  of  receipt  to  file  an 
c^peal.  Appeals  must  be  filed  in  the 
Bureau  of  Land  Management  at  the 
address  identified  above,  where  the 
requirements  for  filing  an  appeal  may  be 
obtained.  Parties  who  do  not  file  an 
appeal  in  accordance  with  the 
requirements  of  43  CFR  Part  4,  Subftart 
E,  shall  be  deemed  to  have  waived  their 
rights. 
Chris  Sitbon, 

Land  Law  Examiner,  ANCSA  Team,  Branch 
of  962  Adjudication. 

[FR  Doc.  96-31530  Filed  12-11-96;  8:45  am) 

■ajJNG  OOOE  491»4S-P 

[AK-W2-1410-00-P:  AA-6e74-A] 

Notice  for  PutXication;  Alaska  Native 
Claims  Selaction 

In  accordance  with  Departmental 
regulation  43  CFR  2650.7(d),  notice  is 
hereby  given  that  a  decision  to  issue 
conveyance  under  the  provisions  of 
Section  14(a)  of  the  Alaska  Native 
Claims  Settlement  Act  of  December  18, 
1971, 43  U.S.C.  1601, 1613(a),  will  be 
issued  to  Koniag  Inc.,  Regional 
Corporation,  as  Successor  in  Interest  to 
Karluk  Native  Corporation,  for 
approximately  5,891  acres.  The  lands 
involved  are  in  the  vicinity  of  Karluk; 
Alaska. 

Sewrard  Meridiaa,  Alaslia 

T.  29  S.,  R.  30  W., 
T.  31  S.,  R.  33  W., 
T.  32  S.,  R.  33  W. 

A  notice  of  the  decision  will  be 
published  once  a  week,  for  four  (4) 
consecutive  weeks,  in  the  Kodiak  Daily 
Mirror.  Copies  of  the  decision  may  be 
obtained  by  ccmtacting  the  Alaska  State 
Office  of  the  Bureau  of  Land 
Management,  222  West  Seventh 
Avenue,  #13,  Anchorage,  Alaska  99S13- 
7599  ((907)  271-5960). 

Any  party  claiming  a  property  interest 
which  is  adversely  affected  by  die 
decision,  an  agency  of  the  Federal 
government  or  regional  corporation, 
shall  have  until  January  13, 1997  to  file 


•■^.•. 
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an  appeal.  However,  parties  receiving 
service  by  certified  mail  shall  have  30 
days  from  the  date  of  receipt  to  file  an 
appeal.  Appeals  must  be  filed  in  the 
Bureau  of  Land  Management  at  the 
address  identified  above,  where  the 
requirements  for  filing  an  appeal  may  be 
obtained.  Parties  who  do  not  file  an 
appeal  in  accordance  with  the 
requirements  of  43  CFR.Part  4,  Subpart 
E.  shall  be  deemed  to  have  waived  their 
rights. 
Chrte  Sitiion, 

Land  Law  Examiner,  ANCSA  Team,  Branch 
of  962  Adjudication. 

IFR  Doc.  96-31544  Filed  12-llr«6:  «.-45  am] 
■LUNQ  COOf  4310-n-P 


[MT-9M-07-1320-01-P;  MTM  860Q1] 

Notice  of  Invitation— Coal  Exploration 
Ucanae  Application  MTM  86091 

AQENCY:  Bureau  of  Land  Management. 
Montana  State  Office 

Members  of  the  public  are  hereby 
invited  to  participate  with  Western 
Energy  Company  in  a  program  for  the 
exploration  of  coal  deposits  owned  by 
the  United  States  of  America  in  the 
following-described  lands  located  in 
Rosebud  Coimty,  Montana: 

T.  1  N.;1t  40  E.,  ?M.M., 

Sec  6:  Lots  1.  2,  3.  4,  SViN%.  SVt 

671.00  acres. 

Any  party  electing  to  participate  in 
this  exploration  program  shall  notify,  in 
writing,  both  the  State  Director,  Bureau 
of  Land  Management.  P.O.  Box  36800, 
Billings,  Montana  59107-6800;  and 
Western  Energy  Company,  c/o  Western 
SynCoal  Company,  P.O.  Box  7137. 
Billings,  Montana  59103-7137.  Such 
written  notice  must  refer  to  serial 
number  MTM  86091,  and  be  received  no 
later  than  30  days  after  publication  of 
this  Notice  in  the  Federal  Register  or  10 
calendar  days  after  the  last  publication 
of  this  Notice  in  the  Billings  Gazette, 
whichever  is  later.  This  Notice  will  be 
published  once  a  week  for  2  consecutive 
weeks  in  the  Billings  Gazette. 

The  Proposed  exploration  program  is 
fiilly  described,  and  will  be  conducted 
pursuant  to  an  exploration  plan  to  be 
approved  by  the  Bureau  of  Land 
Management.  The  exploration  plan,  as 
submitted  by  Western  Enngy  Company, 
is  2  available  for  public  inspection  at 
the  Bureau  of  Land  Management, 
Montana  State  Office.  Granite  Tower 
Building,  222  North  32nd  Street, 
Billings,  Montana,  during  regular 
btisiness  hours  (9  a.m.  to  4  p.m.) 
Monday  through  Friday. 


r 


Oatsd:  December  2, 1996. 
Randy  D.  HrasclMr, 
Chief.  Bauich  of  Solid  Minaale. 
[FR  Doc.  96-31500  Filed  12-11-96;  8:45  am] 
■LUNQ  COOe  4310-OW-r  ..;,  j. 


DEPARTMENT  OF  THE  INTERIOR 


-f 


Bureau  of  Land  Managefnent 

[MT-021-07-1320-01;  MTM  80897] 
Notice  of  hearing 


AGENCY:  Bureau  of  Land  Management. 
Interior.  i 

action:  Notice  of  Hearing. 

SUMMARY:  Notice  is  hereby  given  that  a 
public  hearing  will  be  held  at  10:00 
a.m.,  Tuesday,  January  14, 1997,  in  the 
conference  room  on  the  Sixth  Floor  of 
the  Granite  Tower  Building,  Bureau  of 
Land  Management,  222  North  32nd 
Street,  Billings,  Montana  59107. 

Western  Energy  Company  has 
requested  the  Bureau  of  Land 
Management  to  reschedule  a  coal  lease 
sale  for  Coal  Lease  Application  MTM 
80697.  The  Bureau  of  Land  Management 
requests  additional  public  comments  on 
the  fair  market  value  and  maximiun 
economic  recovery  of  certain  coal 
resources  it  proposes  to  reoffer  for  a 
competitive  lease  sale.  A  Decision 
Record  was  signed  on  May  16, 1995, 
which  allows  for  coal  leasing. 

The  land  included  in  Coal  Lease 
Application  MTM  80697  is  located  in 
Rosebud  County,  Montana,  and  is 
described  as  follows: 

T.  1N..R.39W.,P.M.M.. 

Sec.  2:  SViNWV..  NV^NBV«SBV».  .  .^^^ 

T.  lN..R.40E.,P.M.M., 
Sec  6:  Lots  1,  2.  3, 4,  SViN%,  SVi; 
Sec.  8:  EVi,  SWM1SEV4; 
S«:.  14:  SVJ^V«,  NWVi.  • 

T.  2  N..  R.  40  E.,  P.M.M.,  V"   '^ 

Sec  32:  All.  ■  •       • 

2,061.00  acres. 

FOR  FURTHER  (NFCRMATION  CONTACT:  Ed 
Hughes  (telephone  406-255-2830), 
Bureau  of  Land  Management,  Montana 
State  Office,  222  North  32nd  Street,  P.O. 
Box  36800,  Billings,  Montana  59107- 
6800. 

Dated:  December  2, 1996.  A 

Randy  D.  Heuadier, 
Chief,  Branch  of  Solid  Minerals. 
(FR  Doc  96-31502  Filed  12-1 1-«6;  8:45  am) 
MXMQ  CGOE  4>1«-0N-P 


[AK-«1(M>777-61] 

Notice  Of  Alaeka  Reeoorce  Advieory 
Council  Meeting 

AGENCY:  Bureau  of  Land  Management. 
Interior. 

SUMMARY:  The  Alaska  Resource 
Advisory  Council  will  conduct  an  open 
meeting  Tuesday,  January  21, 1997  from 
9  a.m.  to  5  p.m.  and  Wednesday, 
January  22, 1997  frt>m  8:30  a.m.  until 
4:00  p.m.  The  purpose  of  the  meeting  is 
to  discuss  mining  issues  on  the 
Fortymile  Wild  and  Scenic  River.  The 
meeting  will  be  held  at  the  BLM 
Northern  District  Office,  USD 
University  Avenue,  Fairbanks,  Alaska. 
Public  comments  regarding  mining 
issues  in  the  Fortymile  will  be  taken 
bom  3-4  p.m.  Tuesday,  January  21. 
Written  comments  may  be  submitted  at 
the  meeting. 

A0DRE88ES:  Inquiries  about  the  meeting 
should  be  sent  to  External  Affairs. 
Bureau  of  Land  Management,  222  W. 
7th  Ave.,  #13,  Anchorage,  Alaska 
99513-7599. 

FOR  FURTHER  INFORMATION  CONTACT: 
Teresa  McPherson  or  Janet  Malone  at 
(907) 271-5555. 

Dated:  December  1. 1996. 
Tom  Allen. 
State  Director. 

(FR  Doc.  96-31545  Piled  12-11-96;  8:45  am) 
■HJJNQ  COOe  4310->IA-M 


[Mr-«2(M)fr-131000P:  MTM  83298] 

Notice  of  Propoeed  Reinstatement  of 
Terminated  Oil  and  Qas  Lease 

Under  the  provisions  of  Public  Law 
97—451 ,  a  petition  for  reinstatement  of 
oil  and  gas  lease  MTM  83298,  Fallon 
County,  Montana,  was  timely  filed  and 
accompanied  by  the  required  rental 
accruing  from  the  date  of  termination. 

No  valid  lease  has  been  issued 
affecting  the  lands.  The  lessee  has 
agreed  to  new  lease  terms  for  rentals 
and  royalties  at  rates  of  $10  per  acre  and 
I6V3  percent  respectively.  Payment  of  a 
$500  administration  fee  has  been  made. 

Having  met  all  the  requirements  for 
reinstatement  of  the  lease  as  contained 
in  Section  31  (d)  and  (e)  of  the  Mineral 
Lands  Leasing  Act  of  1920  (30  U.S.C. 
188).  the  Bureau  of  Land  Management  is 
proposing  to  reinstate  the  lease, 
effective  as  of  the  date  of  termination, 
subject  to  the  original  terms  and 
conditions  of  the  lease,  the  increased 
rental  and  royalty  rates  cited  above,  and 
reimbursement  for  cost  of  publication  of 
this  Notice. 
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Dated:  November  25, 1996. 
Karan  L.  Carroll, 

Chief,  Fluids  Adjudication  Section. 
[FR  Doc  96-31572  Filed  12-11-96;  8:45  am] 


[AZ-O4a-1430-07-00;  AZA  293301 

Notice  Of  Realty  Action; 
Noncompetitive  Saie  of  Public  l^nds; 
Arizona 

AOENCY:  Bureau  of  Land  Management. 
ACTION:  Notice. 

summary:  The  followmg  lands  in 
Graham  County,  Arizona,  have  been 
found  suitable  for  direct  sale  imder 
Section  203  of  the  Federal  Land  PoUcy  * 
and  Management  Act  of  1976  (43  U.S.C. 
1713)  at  not  less  than  the  appraised  fair 
maricet  value.  The  land  will  not  be 
offered  for  sale  imtil  at  least  60  days 
after  the  date  of  this  notice. 

Gila  and  Salt  River  Meridian,  Arizona 

T.  5  S..  R.  23  E., 
Sec  13,  NEV4SWV4SWV4, 

NVJMViNViSEV4SWV4SWV«. 
T.  6  S.,  R.  25  E., 
Sec  6.  NWV4SWV4NEV4SEV4, 

SWV4SWV4MEV4SEV4, 

NEV4SEV4NWV4SEV4, 

SEV4SEV4NWV4SEV4, 

NWV4NWV4SEV4SEV4; 
Sec.  15,  WV»NEViNEV4SWV4, 
,      EViEViNWV4NEV4SWV4, 

NEV4NEV4SWV4NEV4SWV4, 

NViNfWV4SEV«NEV4SWV4; 
Sec  25,  SWV4NEV4SEV4.  NWV4SEV4SBV4, 

N»/iN»/iSWV4SEV4SEV4. 
The  areas  aggregate  55.625  acres. 

SUPPLEMENTARY  INFORMATION:  The  land 
described  is  hereby  segregated  from 
appropriation  under  the  pubUcland 
laws,  including  the  mining  laws, 
pending  disposition  of  this  action  or  270 
days  from  the  date  of  publication  of  this 
notice,  whichever  occurs  first. 

This  land  is  being  offered  by  direct 
sale  to  Graham  County  for  cemetery 
purposes.  If  a  determination  is  reached 
that  the  subject  parcel  contains  no 
known  mineral  values,  the  mineral 
interests  may  be  conveyed 
simultaneously.  Acceptance  of  the 
direct  sale  offer  will  qualify  the 
piut:haser  to  make  application  for 
conveyance  of  those  mineral  interests. 

The  patent,  when  issued,  will  contain 
certain  reservations  to  the  United  States. 
Detailed  information  concerning  these 
reservations,  as  weU  as  specific 
conditions  of  the  sale  are  available  for 
review  at  the  Safford  Field  Office, 
Bureau  of  Land  Management,  711  14th 
Avenue,  Safford,  Arizona  85546. 

For  a  period  of  45  days  from  the  date 
of  publication  of  this  notice  in  the 
Federal  Register,  interested  parties  may 


submit  comments  to  the  Field  Office 
Manager,  Safford  District,  at  the  above 
addre8s..In  the  absence  of  timely 
objections,  this  proposal  shall  become 
the  final  determination  of  the 
Department  of  the  Interior. 

Dated:  December  4, 1996. 
Frank  L.  Rowley, 
Acting  Field  Office  Manager. 
[FR  Doc  96-31550  Filed  12-11-96;  8:45  am] 
■LUNQ  CODE  HIB  M  II 


(liT-064-1220-00-24-1A) 

Notice  Of  Partial  Closure  and 
Restriction  on  Public  l.and 

AGENCY:  Bureau  of  Land  Management, 
Interior. 

SUMMARY:  Notice  is  hereby  given  that, 
effective  December  15, 1996  and  imtil 
further  notice,  Antelope  Springs  Cave 
will  be  closed,  by  means  of  a  locked 
gate,  to  all  public  use  from  April  1,  to 
September  30  each  year.  At  all  other 
times  of  the  year,  use  will  be  by  permit 
only.  Permits  will  be  available,  at  no 
charge,  from  the  Bureau  of  Land 
Management,  House  Range  Resource 
Area. 

Persons  that  are  exempt  irom  the 
closure  include  any  Federal,  State,  or 
local  officer,  or  member  of  any 
organized  rescue  or  fire  fighting  force  in 
the  performance  of  an  official  duty,  or 
any  person  authorized  by  the  Bureau. 

The  purpose  of  the  closure  is  to 
protect  the  cave  resources  including, 
habitat  for  a  colony  of  Townsend's  big 
eared  bats  [Corynorhinus  townsendii). 

The  authority  for  this  closiire  is  the 
Code  of  Federal  Regulations,  Title  43 
Subpart  8364.1. 

FOR  FURTHER  INFORMATION  CONTACT:  Rex 
Rowley,  House  Range  Resource  Area 
Manager.  P.O.  Box  778  Fillmrae,  UT 
84631  or  Phone  801-743-3100. 

Dated:  December  3, 1996. 
Jerry  W.  Goodman,  *- 

District  Manager. 
(FR  Doc  96-31504  Filed  12-11-96;  8:45  am] 

■LUNQ  CODE  4»10-6Q-» 


[CA-042-670(MXq 

Rling  of  Plats  of  Survey;  California 

AOENCY:  Bureau  of  Land  Management, 
Interior. 

ACTION:  Notice. 

SUMMARY:  The  purpose  of  this  notice  is 
to  inform  the  public  and  interested  state 
and  local  government  officials  of  the 
latest  filing  of  Plats  of  Survey  in 
CaUfomia. 


EFFECTIVE  DATE:  Unless  otherwise  noted, 
filing  was  effective  at  lOKM)  a.m.  on  the 
next  federal  work  day  fc^owing  the  plat 
acceptance  date. 

FOR  FURTHER  MFORMATION  CONTACT: 
Clifford  A.  Robinson,  Chief.  Branch  of 
Cadastral  Survey,  Bureau  of  Land 
Management  (BLM),  California  State 
Office,  2135  Butano  Drive,  Sacramento, 
CA  95825-0451,  (916)  979-2890. 

SUPPt.EMENTARY  INFORMATION:  The  plats 
of  Survey  of  lands  described  below  have 
been  officially  filed  at  the  California 
State  Office  of  the  Bureau  of  Land 
Management  in  Sacramento,  CA. 

Mount  Diablo  Meridian.  Califbmia 

T.  18  N.,  R.  6  E., 

Supplemental  plat  of  the  NE  V4  of  section 
2,  accepted  October  3, 1996,  to  meet 
certain  administrative  needs  of  the  BLM, 
Bakersfield  District,  Folsom  Resource 
Area.  * 

T.  11  S.,R.35E., 

Retracement  and  metes-and-bounds 
survey,  (Group  1258)  accepted  November 
6, 1996.  to  meet  certain  administrative 
needs  of  the  BLM,  Bakersfield  District, 
Bishop  Resource  Area. 
T.  35  N.,  R.  2  W.. 

Dependent  resurvey,  subdivision  of 
sections,  and  metes-and-bounds  survey, 
(Group  1109)  accepted  November  8, 
1996,  to  meet  certain  administrative 
needs  of  the  US  Forest  Service.  Shasta- 
Trinity  National  Fewest. 
T.  7N.,  R.13E., 

Supplemental  plat  of  the  E  V^  of  aectidn  20 
and  the  W  V^  of  section  21,  accepted 
November  12, 1996  to  meet  certain 
administrative  needs  of  the  BLM, 
Bakersfield  District,  Folsom  Resource 
Area. 
T.  34  N..  R.  1  W., 

Supplemental  plat  of  the  SE  V4  of  section 
30,  accepted  November  22, 1996,  to  meet 
certain  administrative  needs  of  the  US 
.  Forest  Service,  Shasta-Trinity  National 
Forest 
T.  3  N..  R.  11  E., 

Supplemental  plat  of  a  portion  of  sections 
19  and  20,  accepted  November  27, 1996, 
to  meet  certain  administrative  needs  of 
the  BLM.  Bakersfield  District,  Folsom 
Resource  Area. 

All  of  the  above  listed  survey  plats  are 
now  the  basic  record  for  describing  the 
lands  for  all  authorized  purposes.  The    . 
survey  plats  have  been  placed  in  the 
oprai  files  in  the  BLM,  CaUfomia  State 
Office,  and  are  available  to  the  pubUc  as 
a  matter  of  information.  Copies  of  the 
survey  plats  and  related  field  notes  will 
be  furnished  to  the  pubUc  upon 
payment  of  the  appropriate  fee. 

Dated:  December  2, 1996. 
CUfford  A.  Robinson, 
Chief,  Branch  trf  Cadastral  Survey. 
(FR  Doc  96-31551  Filed  12-11-96:  8:45  am) 
■LUNQ  COM  491»-l»-ai 
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DEPARTMENT  JUSTICE 

Notice  of  Lodging  of  Coneent  Decree 
Pursuant  to  the  Comprehensiv* 
Envtronmental  Reeponee, 
Compensation,  and  UabUlty  Act  of 
1960  C'CERCLA"),  42  U^a  9601  Et 


Notice  is  hereby  given  that  a  proposed 
amaent  decree  in  United  States  v. 
i^nnco  Inc..  Qvil  Action  No.  C2-95- 
698,  was  lodged  on  November  26. 1996, 
%nth  the  United  States  District  Court  for 
the  Southern  District  of  dhio. 

The  proposed  consent  decree 
provides  for  the  perfarmance  of  the 
remedial  action  at  the  Fultz  Landfill 
Superfimd  Site  (the  "Site"),  located  near 
Cambridge,  Ohio,  and  for  payment  of 
the  United  States'  costs  incurred  in 
overseeing  the  remedial  action.  Under 
the  consent  decree,  the  United  States 
Mrill  provide  the  settling  defendants 
with  a  covenant  not  to  sue  for  past  costs 
and  future  costs  incurred  by  the  United 
States,  and  for  injunctive  relief  under 
Sections  106  and  107  of  CERCLA  and 
Section  7003  of  the  Solid  Waste 
Disposal  Act  (also  known  as  the 
Resource  Conservation  and  Recovery 
Act),  as  amended,  42  U.S.C.  6973 
("RCRA"),  in  connection  with  the  Site. 

The  Department  of  Justice  will 
receive,  for  a  period  of  thirty  (30)  da3rs 
from  the  date  of  this  publication, 
comments  relating  to  the  proposed 
consent  decree.  Comments  should  be 
addressed  to  the  Assistant  Attorney 
General  for  the  Environment  and 
Natural  Resources  Division,  Department 
of  Justice.  Washington,  D.C.  20530,  and 
should  refer  to  United  States  v.  Armco 
Inc..  DO]  Ref.  <90-ll-3-856. 
Commenters  may  request  an  . 
opportimity  for  a  public  meeting  in  the 
affected  area,  in  accordance  with 
Section  7003(d)  of  RCRA. 

The  proposed  consent  decree  may  be 
examined  at  the  ofBce  of  the  United 
States  Attorney,  Southern  District  of 
Ohio,  280  N.  High  Street,  4th  Floor, 
Columbus,  Ohio,  43215;  the  Region  5 
Office  of  the  Environmental  Protection 
Agency,  77  West  Jackson  Bouleyard, 
Chicago,  Illinois  60604;  and  at  the 
Consent  Decree  Library,  1120  G  Street, 
N.W.,  4th  Floor.  Washington,  D.C. 
20005,  (202)  624-0892.  A  copy  of  the 
proposed  consent  decree  may  be 
obtained  in  person  or  by  mail  from  the 
Consent  Decree  Library,  1120  G  Street, 
N.W.,  4th  Floor.  Washington,  D.C. 
20005.  In  requesting  a  copy  please  refer 
to  the  referenced  case  and  enclose  a 
check  in  the  amoimt  of  $32.75  (25  cents 


per  page  reproduction  costs),  payable  to 

the  Consent  Decree  Library. 

BmoB  S.  Gilbar, 

Deputy  Chi^,  Environmental  Enforcement 

Section.  Environment  and  Naturai  Resources 

Division. 

[FR  Doc.  96-31549  Filed  12-11-96;  8:45  am) 

MUMQ  OOM  441S-1S-M 


DEPARTMENT  OF  JUSTICE 

Notloa  of  Consent  Dectee  Pursuant  to 
Itw  Comprshensivs  Environmental 
Response,  Compensation  and  Liability 
Act 

In  accordance  with  Departmental 
Policy.  28  CF.R.  50.7,  38  FR  19029,  and 
42  U.S.C.  9622(d),  notice  is  hereby  given 
that  a  proposed  Consent  Decree  in 
United  States  v.  William  Davis,  et  al., 
Qv.  Action  No.  90-0484-P,  was  lodged 
in  the  United  States  District  Court  for 
the  District  of  Rhode  Island  on 
November  26,  1996.  The  proposed 
Consent  Decree  resolves  the  United 
States'  ciainiis  against  defendant.  United 
Technologies  Corporation,  and  53  third 
and  fourth  party  defendants,  under 
Sections  106(a)  and  107(a)  of  the 
Comprehensive  Environmental 
Response,  Compensation  and  Liability 
Act  ("CERCLA"),  as  amended,  42  U.S.C 
9606(a)  and  9607(a).  concerning 
response  actions  at  the  Davis  Liquid 
Waste  Superfund  Site  located  in 
Snuthfield,  Providence  County,  Rhode 
Island  (the  "Site"). 

Under  the  terms  of  the  Consent 
Decree,  the  settling  parties  are  required 
to  perform  the  source  control 
component  of  the  remedy  selected  by 
the  &ivironmental  Protection  Agency 
("EPA")  for  the  Site,  as  modified  by  the 
explanation  of  significant  differences 
issued  on  July  19, 1996.  In  addition,  the 
settling  parties  are  required  to  pay  $13.5 
million  to  the  Superfund  in  partial 
reimbursement  of  tne  United  States' 
past  and  futiue  response  costs.  In . 
return,  the  United  States  will  grant  the 
settling  parties  certain  covenants  not  to 
sue  with  respect  to  the  Site. 

The  Department  of  Justice  will 
receive,  for  a  period  of  thirty  (30)  days 
from  the  date  of  this  publication, 
written  comments  relating  to  the 
proposed  Consent  Decree.  Comments 
should  be  addressed  to  the  Assistant 
Attorney  General  for  the  Environment 
and  Natural  Resources  Division, 
Department  of  Justice,  Washington,  D.C. 
20530.  and  should  refer  to  United  States 
V.  William  Davis,  et  al.,  Qv.  Action  No. 
90-0484-P,  DOJ  #90-ll-2-137B. 

The  proposed  Consent  Decree  may  be 
examined  at  the  local  Administrative 
Record  repository  in  the  Town  Clerk's 


office  in  the  Smithfield  Town  Hall.  64 
Famum  Pike,  Smithfield.  Rhode  Island 
02917;  at  the  Office  of  the  United  States 
Attorney,  District  of  Rhode  Island. 
Westminster  Square  Building,  10 
Dorrance  Street,  10th  Floor,  Providence. 
Rhode  Island  02903;  at  the  Region  I 
Office  of  the  U.S.  Environmental 
Protection  Agency.  90  Canal  Street, 
Boston,  Massachusetts  02203;  and  at  the 
Consent  Decree  Library,  1120  G  Street, 
N.W.,  4th  Floor,  Washington.  D.C. 
20005.  (202)  624-0892.  Copies  of  the 
Consent  Decree  may  be  obtained  in 
person  or  by  mail  from  the  Consent 
Decree  Library,  1120  G  Street,  N.W.,  4th 
Floor,  Washington,  D.C.  20005.  In 
jequesting  a  copy,  please  enclose  a 
check  in  the  amo\mt  of  $110.00  for  a  full 
copy  or  $39.75  for  a  copy  without 
appendices  (25  cents  per  page 
reproduction  costs)  payable  to  the 
Consent  Decree  Library. 
Joel  M.  Gra«, 

Environmental  Enforcement  Section, 
Environment  and  Natural  Resources  Division. 
[FR  Doc.  96-31648  Filed  12-11-96;  8:45  am] 

BKUNQ  CODE  441»-ia-M 


Antitrust  Division;  Notice  Pursuant  to 
the  National  Cooperative  Research  and 
Production  Act  of  1993— 
Interconnection  Technology  Research 
Institute  ("ITRI") 

Notice  is  hereby  given  that,  on 
November  20,  1996,  piusuant  to  Section 
6(a)  of  the  National  Cooperative 
Research  and  Production  Act  of  1993. 
15  U.S.C.  4301  et  seq.  ("the  Act"). 
Interconnection  Technology  Research 
Institute  ("ITRI"),  for  itself  and  on 
behalf  of  its  members,  has  filed  written 
notification  simultaneously  with  the 
Attorney  General  and  the  Federal  Trade 
Commission  disclosing  changes  in 
membership.  The  notifications  were 
filed  for  the  purpose  of  extending  the 
Act's  provisions  limiting  the  recovery  of 
antitrust  plaintiffs  to  actual  damages 
imder  specified  drcvunstances. 
Specifically,  ITRI  advised  that  Amoco 
Qiemical  Co.,  Naperville,  IL;  Atotech 
USA,  State  College,  PA;  Circuitest 
Services,  Nashua,  NH;  AMP  Circuits  & 
Packaging,  Riverhead,  NY;  Ciba 
Polymers  Division,  Los  Angeles,  CA; 
Continental  Circuite  Corp.,  Phoenix,  AZ; 
Electro  Scientific  Industries  (ESI), 
Portland,  OR;  Electrochemicals,  Inc., 
Maple  Plain.  MN;  EMPF,  hidianapolis, 
IN;  Hughes  Electronics  Corporation, 
Tucson,  AZ;  Isola  USA,  Fremont,  CA; 
Jet  Propulsion  Laboratory,  Pasadena, 
CA;  Lucent  Technologies,  Richmond, 
VA;  Matsushita  Electronic  Materials 
(MEM),  San  Jose,  CA;  Motorola;  Inc., 
Schaiunburg.  IL;  Nextek,  HuntsvUle,  AL; 
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Nortel  Technology,  Ontario,  CANADA; 
NSWC  Crane,  Crane,  IN;  Perfectest, 
Redmond.  WA;  Phinney  Associates, 
Qroton,  MA;  Polyclad  Laminates,  Inc., 
Franklin,  NH;  Qualitek.  hit,  hic, 
Addison,  IL;  ROITech.  Santa  Clara.  CA; 
Sheldahl,  Longmont,  CO;  T.I.M.E.,  Inc., 
Miamisburg,  OH;  Toranaga  Industries, 
Carlsbad,  CA;  W.L.  Gore  &  Associates, 
Inc.,  Elkton,  MD;  and  Xetel  Corporation, 
Austin,  TX  have  become  membera  to  the 
venture.  Advanced  Controls,  Inc., 
frvine,  CA;  AT&T,  Richmond,  VA; 
Century  Laminators.  Inc..  Anaheim,  CA; 
Diceon  Electronics,  Inc.,  Irvine,  CA; 
Electronic  Industries  Holding,  Inc., 
Vadnais  Heights,  MN;  Litton  Systems, 
hic,  Springfield,  MO;  NEMPC/EMPF, 
Indianapolis,  DM;  Precision  Diveraified 
Industries,  Plymouth,  MN;  and  West 
Coast  Circuits,  Inc.,  Watsonville,  CA  are 
no  loiiger  membera. 

On  December  19, 1994,  ITRI  filed  its 
original  notification  purauant  to  Section 
6(a)  of  the  Act.  The  Department  of 
Justice  published  a  notice  in  the  Federal 
Register  purauant  to  Section  6(b)  of  the 
Act  on  February  1, 1995  (60  FR  6295). 
Constanoe  K.  Robimaa, 
Director  of  Opemtions,  Antitrust  Division. 
(FR  Doc.  96-31546  Filed  12-11-96;  8:45  am] 

iaJJNQ  OOOC  4410-11-M 


Antitrust  Division 

Notice  Pursuant  to  tlie  Nationai 
Cooperative  Research  and  Production 
Act  of  1995— Clean  Heavy-Duty  Diesel 
Engine  ii 

Notice  is  hereby  given  that,  on 
November  7, 1996,  purauant  to  Section 
6(a)  of  the  National  Cooperative 
Research  and  Production  Act  of  1993. 
15  U.S.C.  4301  et  seq.  ("the  Act"). 
Southwest  Research  Institute  ("SwRI") 
filed  written  notifications 
simultaneously  vfi\h  the  Attorney 
General  and  the  Federal  Trade 
Commission  disclosing  changes  in  its 
memberahip/project  status.  Tlie 
notifications  were  filed  for  the  purpose 
of  extending  the  Act's  provisions 
limiting  the  recovery  of  antitrust 
plaintiffs  to  actual  damages  under 
specified  cinnimstances.  Specifically, 
Lucas  Limited  Diesel  Systems  Division, 
Kent.  England  (October  10, 1996)  and 
Detroit  EKesel  Corporation,  Detroit,  MI 
(February  16, 1995)  have  become  parties 
to  the  group  research  project.  (Debttit 
Diesel  Corporation  has  been  a 
participant  since  the  effective  date  of 
the  project,  but  there  was  an 
administrative  delay  in  obtaining 
written  authorization  to  notify  the 
Department  of  Justice  and  Federal  Trade 
Commission  of  its  participation.)  No 


other  changes  have  been  made  in  eithw 
the  membership  or  planned  activity  of 
the  group  research  project.  Membership 
remains  open,  and  the  membera  intend 
to  file  additicmal  written  notification 
disclosing  all  changes  in  membership. 

On  March  5, 1996,  SwiU  filed  its 
original  notification  purauant  to  Section 
6(a)  of  the  Act.  The  Department  of 
Justice  pubhshed  a  notice  in  the  Federal 
Register  piu-suant  to  Section  6(b)  of  the 
Act  on  April  10, 1996  (61  FR  15971- 
15972). 

Conetaiioe  K.  KoUnsoii, 
Director  of  Operations,  Antitrust  Division. 
[FR  Doc  96-31547  Filed  12-11-96;  8:45  am] 

■LUNO  COOC  4410-1 1-M 


Parole  Commission 

Sunshine  Act  Meeting;  Record  of  Vote 
of  Meeting  Closure  (Pub.  L.  94-409)  (5 
U.S.C.  Sec.  552b) 

I,  Edward  F.  Reilly,  Jr.,  Chairman  of 
the  United  States  Parole  Commission, 
was  present  at  a  meeting  of  said 
Commission  which  started  at 
approximately  nine-thirty  a.m.  on 
Tuesday,  December  3. 1996  at  5550 
Friendship  Boulevard,  Chevy  Chase, 
Maryland  20815.  The  purpose  of  the 
meeting  was  to  decide  seven  appeals 
from  the  National  Commissionere' 
decisions  purauant  to  28  CFR  2.27. 
Three  Conunissionera  were  present, 
constituting  a  quorum  when  the  vote  to 
close  the  meeting  was  submitted. 

PubUc  announcement  further 
describing  the  subject  matter  of  the 
meeting  and  certifications  of  General 
Coimsel  that  this  meeting  may  be  closed 
by  vote  of  the  Conunissionera  present 
were  submitted  to  the  Conunissionera 
prior  to  the  conduct  of  any  other 
business.  Upon  motion  duly  made, 
seconded,  and  carried,  the  following 
Conunissionera  voted  that  the  meeting 
be  closed:  Edward  F.  Reilly,  Jr.,  John  R. 
Simpson,  and  Michael  J.  Gaines. 

In  witness  whereof,  I  make  this  official 
record  of  the  vote  taken  to  close  this 
meeting  and  authorize  this  record  to  be 
made  available  to  the  public. 

Dated:  December  4, 1996. 
Edward  F.  Reilly.  Jr.. 
Chairman,  U.S.  Parole  Cominissimt. 
(FR  Doc.  96-31754  Filed  12-10-96;  2:55  pm] 
■LUNO  OODf  4410-ei-M 


NATIONAL  ARCHIVES  AND  RECORDS 
ADMmiSTRATION 

Public  Meeting  With  Interasled 
Vendora  for  Ordering  Reproductions  of 
Still  Photographs,  Aerial  Rim,  Maps, 
andDrawings 

AQQilCY:  National  Archives  and  Records 
Administration  (NARA). 
ACTION:  Notice  of  meeting. 

summary:  NARA  will  hold  a  meeting  to 
discuss  the  continued  privatization  of 
reproduction  services  for  still  pictuires, 
aerial  film,  maps,  and  drawings.  On 
March  6, 1995,  NARA  began  to  test  new 
procedures  for  the  delivery  of 
reproduction  services  for  records  whidi 
NARA  customera  request  from  Still 
Pictiue  Branch  (NNSP),  the 
Cartographic  and  Architectxual  Branch 
(NNSC),  and  the  Nixon  Presidential 
Materials  Staff  (NLNP).  NARA 
permitted  vendora  to  set  up  woik 
stations  in  its  building  located  in 
College  Park,  MD,  where  the  still 
photographs  and  cartographic  and 
architectural  records  are  housed  and 
made  available.  The  three  NARA  units 
referred  customer  requests  for 
reproduction  of  these  media  to  the 
vendora,  who  determined  fees,  collected 
payments,  performed  the  copying  work, 
and  mailed  the  reproductions  to  the 
customera.  The  purpose  of  this  one-year 
trail  program  was  to:  (1)  Verify  the 
degree  to  which  the  privatization  of  the 
reproduction  order  fulfillments  of 
NNSP,  NNSC.  and  NLNP  could  improve 
customer  service;  and  (2)  ascertain  the 
extent  to  which  digital  scanning  can 
satisfy  requirements  from  NARA's 
customera.  At  the  end  of  the  first  year, 
based  on  a  satisfactory  review  of  the 
program's  overall  performance,  NARA 
decided  to  extend  the  program  for  a 
second  year,  though  with  some 
modification^.  Beginning  March  6, 1997, 
the  next  anniversary  date,  NARA  will 
open  the  program  to  interested  vendora 
for  a  third  year.  All  vendors  interested 
in  this  program,  including  vendora 
already  participating,  are  invited  to 
attend  the  next  scheduled  meeting  on 
January  21, 1997,  where  copies  of  a  draft 
Memorandum  of  Agreement  specifying 
the  terms  of  the  program  will  be 
distributed.  A  follow-up  meeting  has 
also  been  scheduled  for  February  13, 
1997,  to  answer  any  remaining 
questions  from  vendora. 
DATES:  The  next  meeting  will  be  held  on 
Tuesday,  January  21. 1997.  at  lO.-OO  ajn. 
The  follow-up  meeting  wiU  be  held  on 
Thursday.  February  13, 1997,  at  lOKW 


ADDRESSES:  The  meetings  will  be  held 
in  Archives  Q,  lecture  rooms  D  and  E, 
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located  at  8601  Adelphi  Road,  College 

Park.  MD. 

FOR  FURTHER  INFORMATION  CONTACT: 

William  T.  Murphy,  Nontextual 

Archives  Division.  301-713-7083;  £bx 

301-713-6904. 

GcraldiaeN.  Phillips, 

Acting  Deputy,  Assistant  Archivist  for  the 

Sational  Archives. 

[FR  Doc.  96-31543  Filed  12-11-96:  8:45  am] 

MLUNO  COM  7S1»-01-# 


RAILROAD  RETIREMEHT  BOARD 


DetMmination  of -Quartariy  Rat*  of 
Excise  Tax  for  Railroad  Retirement 
Suppiementri  Annuity  Program 

In  accordance  with  directions  in 
Section  3221(c)  of  the  Railroad 
Retirement  Tax  Act  (26  U.S.C.  3221(c)), 
the  Railroad  Retirement  Board  has 
determined  that  the  excise  tax  imposed 
by  such  Section  3221(c)  on  every 
employ w,  with  respect  to  having 
individuals  in  his  emplo](,  for  each 
work-hour  for  which  compensation  is 
paid  by  such  employer  for  services 
rendered  to  him  diuing  the  quarter 
beginning  January  1. 1997,  shall  be  at 
the  rate  of  35  cents. 

In  accordance  with  directions  in 
Section  15(a)  of  the  Railroad  Retirement 
Act  of  1974,  the  Railroad  Retirement 
Board  has  determined  that  for  the 
quarter  beginning  January  1, 1997,  33.4 
percent  of  the  taxes  collected  under 
Sections  3211(b)  and  3221(c)  of  the 
Railroad  Retirement  Tax  Act  shall  be 
credited  to  the  Railroad  Retirement 
Accoimt  and  66.6  percent  of  the  taxes 
collected  under  such  Sections  3211(b) 
and  3221(c)  plus  100  percent  of  the 
taxes  collected  imder  Section  3221(d)  of 
the  Railroad  Retirement  Tax  Act  shall  be 
credited  to  the  Railroad  Retirement 
Supplemental  Accoimt. 

Dated:  December  4, 1996. 

By  authority  of  the  Ekiard. 
Beatrice  Ezenld, 
Secretary  to  the  Board. 
[FR  Doc.  96-31505  Filed  12-11-96;  8:45  am] 
■LUNQ  COM  TMS-OHil 


ACTION:  Notice  of  application  for  an     ■'[ 
order  imder  the  Investment  Osmpany 
Act  of  1940  (the  "Act"). 

APPUCANT:  Bando  McGlocklin  Small 
Business  Lending  Corporation. 
RELEVANT  ACT  SECTIONS:  Section  8(f). 
SUMMARY  OF  APPUCATION:  Applicant 
seeks  an  order  declaring  that  it  has 
ceased  to  be  an  investment  company. 
FNJNQ  DATES:  The  application  was  filed 
.    on  December  3, 1996. 

HEARING  OR  NOTIFICATION  OF  HEARING:  An 
order  granting  the  appUcation  will  be 
issued  unless  the  SEC  orders  a  hearing. 
Interested  persons  may  request  &  .  c  -  tT' 
hearing  by  writing  to  the  SEC's 
Secretary  and  serving  applicant  with  a 
copy  of  the  request,  personally  or  by 
mail.  Hearing  requests  should  be 
received  by  die  SEC  by  5:30  p.m.  on 
December  31, 1996.  and  should  be 
accompanied  by  proof  of  service  on 
applicant,  in  the  form  of  an  affidavit,  or. 
for  lav^ers,  a  certificate  of  service. 
Hearing  requests  should  state  the  nature 
of  the  writer's  interest,  the  reason  for  the 
request,  and  the  issues  contested. 
Persons  may  request  notification  of  a 
hearing  by  writing  to  the  SEC's 
Sectetaiy. 

ADDRESSES:  Secretary.  SEC.  450  Fifth 
Street,  N.W.,  Washington.  D.C  20549. 
i^plicant,  P.O.  Box  190,  Pewaukee. 
yWisconsin  53072. 
/FOR  FURTHER  INFORMATION  CONTACT: 
'     Elaine  M.  Boggs.  Staff  Attorney,  at  (202) 
942-0572.  or  Alison  E.  Baur,  Branch 
Chief,  at  (202)  942-0564  (Division  of 
Investment  Management,  Office  of 
Investment  Company  Regulation). 
SUPPLEMENTARY  INFORMATION:  The 
following  is  a  summary  of  the 
application.  The  complete  application 
may  be  obtained  for  a  fee  bom  the  SEC's 
Public  Reference  Branch. 


SECURITIES  AND  EXCHANGE 
COMMISSION 

(InveelnMnt  Company  Act 
22375;  811-8566] 


Na 


Bando  McGlocklin  Small  Buainess 
Lending  Corporation;  Notice  of 
Application 

December  6, 1996. 

AGENCY:  Secxuities  and  Exchange 

Commission  ("SEC"). 


Applicant's  RepresentatioBS  .''?' 

1.  Applicant  is  a  closed-end 
management  investment  company  that 
is  organized  as  a  corporation  under  the 
laws  of  Wisconsin.  On  Juine  13, 1994. 
applicant  registered  imder  the  Act  and 
filed  a  registration  statement  on  Form 
N-2.  Applicant  did  not  file  a 
registration  statement  imder  the 
Securities  Act  of  1933  and  has  never 
made  a  public  ofiisring  of  its  securities. 
Applicant  is  a  wholly-owned  subsidiary 
of  Bando  McGlocklin  Capital 
Corporation  ("BMCC").  BMCC  is  a 
jegistered  investment  company  and  has 
requested  an  order  to  deregister.* 


\"2.  On  November  20, 1996.  applicant's 
board  of  directors  and  BMCC  as 
applicant's  sole  shareholder  approved 
applicant's  dissolution  pursuant  to  a 
plan  of  liquidation.  On  November  30, 
1996,  applicant  distributed  all  of  its 
assets,  in  the  amount  of  $1,244,197.  All  ' 
of  applicant's  unknown  or  contingent 
obligations  will  be  assumed  by  BMCC, 
including  expenses  related  to  the 
liquidation.  Such  expenses  are 
estimated  to  be  $4,000. 

3.  Applicant  has  retained  no  assets. 
Applicant  has  no  debts  or  other 
liabilities  that  remain  outstanding. 
Applicant  is  not  a  party  to  any  Utigation 
or  administrative  proceeding.  Applicant 
is  not  now  engaged,  nor  does  it  propose 
to  engage,  in  any  business  activities 
other  than  those  necessary  for  the 
winding  up  of  its  affairs. 

4.  Applicant  has  filed  articles  of 
dissolution  with  the  State  of  Wisconsin. 

For  the  Commission,  by  the  Division  of 
Investment  Management,  pursuant  to 
delegated  authority. 
Margarat  H.  McFarland. 
Deputy  Secretary. 

(FR  Doc.  96-31496  Filed  12-11-96;  8:45  am] 
■UMQ  COM  aoi»-at-M 


[nmeii  No.  34-38022;  File  No.  SR-CBOE- 
M-721 

Salf-f^ulatory  Organizations;  Notice 
of  Rling  of  Propoaed  Rule  Change  by 
the  Chicago  Board  Options  Exchange, 
Inc.  Relating  to  Interest  fUrte  Options 
and  RAES  Order  Size 

December  5, 1996. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act").  15  U.S.C.  78s(b)(l),  notice  is 
hereby  given  that  on  November  26, 
1996,  the  Chicago  Board  Options 
Exchange,  Inc.,  ("CBOE"  or 
"Exchange")  filed  with  the  Securities 
and  Exchange  Commission  ("SEC"  or 
"Commission")  the  proposed  rule 
change  as  described  in  Items  I,  II.  and 
m  below,  which  Items  have  been 
prepared  by  the  self-regulatory 
organization.  The  Coomission  is 
piwlishing  this  notice  to  solicit 
comments  on  the  proposed  rule  change 
from  interested  persons. 

L  Self-Regulatory  Organization's 
Statement  of  (he  Terms  of  Substance  of 
.  the  Proposed  Rule  Change 

The  CBOE  proposes  to  amend 
Exchange  Rule  23.7.  "RAES".  to 


>  Investment  Company  Act  Release  No.  22326 
(Nov.  12. 1996)  (notice).  After  it  ha*  deregi(tei«d. 
BMCC  intends  to  rely  on  the  exemption  provided 
by  section  ^c)(6)  of  the  Act  Section  3(c)(6)  in 


relevant  f>art  excludes  from  the  definition  of 
investment  compeny  any  company  primarily 
engaged,  directly  or  through  rosjority-owned 
subsidiaries,  in  the  business  or  purchasing  or 
otherwise  acquiring  mortgages  or  otlier  liens  on  and 
intatests  in  real  estate. 
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increase  the  maximum  size  of  interest 
rate  option  orders  eligible  for  entry  into 
the  CBOE's  Retail  Automated  Execution 
System  ("RAES")  from  10  or  fewar 
contracts  to  100  or  fewer  contracts. 

Hie  text  of  the  proposal  is  available 
at  the  Office  of  the  Secretary,  CBOE,  and 
at  the  Commission. 

n.  Self-Regulatory  Organization's 
Statonent  of  the  Purpose  of  and 
Statutory  Basis  for.  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
self-regulatory  organization  included 
statements  concerning  the  purpose  of 
and  basis  for  the  proposed  rule  change 
and  discussed  any  comments  it  received 
on  the  proposed  rule  change.  The  text 
of  these  statements  may  be  examined  at 
the  places  specified  in  Item  IV  below. 
The  self-regulatory  organization  has 
prepared  summaries,  set  forth  in 
sections  {A),  (B),  and  (C)  below,  of  the 
most  significant  aspects  of  such 
statements. 

(A)  Self-Regulatory  Organization's 
Statenient  of  the  Purpose  of,  and 
Statutory  Basis  for.  the  Proposed  Rule 
Change 

The  piupose  of  the  proposed  rule 
change  is  to  amend  CBOE  Rule  23.7  (ii) 
to  increase  the  maximimi  size  of  orders 
in  CBOE  interest  rate  options  eligible  for 
execution  through  RAES  from  10  or 
fewer  contracts  to  100  or  fewer 
contracts.  According  to  the  CBOE,  the 
proposed  change  is  designed  to  better 
serve  the  needs  of  CBOE  public 
customers  and  the  Exchange  by 
expanding  the  number  of  public 
customer  orders  for  interest  rate  options 
that  are  dble  to  realize  the  benefits  of 
automatic  execution,  which  include 
assured  execution,  faster  tumaroimd 
time  and  more  efficient  transaction 
processing  and  reporting.  In  addition, 
the  proposal  is  designed  to  keep  the 
CBOE  competitive  with  other  markets 
with  regard  to  the  trading  of  interest  rate 
derivatives. 

The  proposed  increase  in  the 
maximum  size  of  RAES-eligible  interest 
rate  option  orders  will  apply  to  all 
classes  of  interest  rate  options.  ^ 
According  to  the  CBOE,  much  of  the 
trading  in  interest  rate  derivatives 
currently  occurs  in  markets  where 
transaction  sizes  are  larger  than  are 
eligible  for  automatic  execution  through 
RAES  at  the  CBOE.  The  CBOE  states 


that  the  primary  users  of  interest  rate 
options  are  institutional  customers. 

Because  the  TYX  interest  rate  contract 
oCfered  at  the  CBOE  represents 
^proximately  one-tenth  (^Aoth)  of  the 
value  of  the  imderljmig  government 
securities,  the  current  eligible  order 
limit  of  ten  contracts  is  essentially 
equivalent  in  vahie  to  only  one  U.S. 
Treasury  Bond  option.  The  Exchange 
believes  that  the  proposed  increase  in 
the  maximum  aizo  of  orders  for  CBOE 
interest  rate  options,  such  as  the  TYX, 
that  are  eligible  for  execution  though 
RAES  (essentially  a  "lO-lot"  in  the 
Treasvuy  Bonds  Uiemselves),  will 
provide  a  more  meaningful  limit  for  the 
primary  users  of  interest  rate  options, 
institutional  customers. 

CBOE  beUeves  that  the  proposed  rule 
change  will  not  impose  any  significant 
burdens  on  the  operation  and  capacity 
of  RAES,  but  instead  will  increase  the 
efficiency  of  the  Exchange's  operations 
by  expanding  the  number  of  orders  that 
are  eligible  for  automatic  execution  and 
by  reducing  manual  processing.^ 
Finally,  the  CBOE  believes  that  the  rule 
change  will  not  have  a  negative  impact 
on  the  capacity,  security  or  integrity  of 
RAES. 

By  expanding  the  maximum  size  of 
orders  in  CBOE  interest  rate  options 
eligible  for  execution  through  RAES 
from  10  to  100  or  fewer  contracts,  the 
Exchange  believes  that  the  proposed 
rule  change  will  better  serve  the  needs 
of  the  CBOE's  public  customers  and  the 
Exchange  members  who  make  a  market 
for  such  customers.  The  CBOE  believes 
that  the  proposed  rule  change  is 
consistent  with  Section  6(b)  of  the  Act, 
in  general,  and  furthers  the  objectives  of 
Section  6(b)(5).  in  particular,  in  that  it 
is  designed  to  promote  just  and 
equitable  principles  of  trade,  to  remove 
impediments  to  and  perfect  the 
mechanism  of  a  free  and  open  market 
and  a  national  maiiiet  system,  and  to 
protect  investors  and  the  public  interest. 

(B)  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  CBOE  does  not  believe  that  the 
proposed  rule  change  will  impose  any 
burden  on  competition. 


*  Cumntly.  the  CBOE  ofisn  (our  interast  rate 
options,  including  the  ibllowing:  IRX  (3-month 
Trea»ury  Bill):  FVX  (5-yeu-  Treaiury  Note);  TNX 
(10-year  Treesuiy  Note);  TYX  (30-yaer  Treiuury 
Bond). 


*  See  Securitiee  Exchange  Act  Releeee  No.  33476 
Oonuary  13. 1994).  59  FR  3140  (Jenuary  20. 1994) 
(FUe  No.  SR-Aniex-93-33)  (order  approving  the 
American  Stock  Exchange.  Inc's  expansion  of 
AUTO-EX  ordM  eligibility  $ize  to  99  contracts  for 
Japan  Index  options). 


(C)  Self-Regulattxy  Organization 's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  Atmb 
Members,  Participtmts  or  Others 

No  written  comments  were  solicited 
or  received  with  reqwct  of  the  proposed 
rule  change. 

m.  Date  of  EfiiBCtiveneat  irfthe 
Proposed  Rale  Changt  and  Timing  fiar 
CammiMion  Action 

iATithin  35  days  after  the  pubUcation 
of  this  notice  in  the  Federal  Register  ox 
within  such  longer  period  (i)  as  the 
Commission  may  designate  up  to  90 
days  of  such  date  if  it  finds  such  longer 
period  to  be  appropriate  and  publishes 
its  reason  for  so  finding  or  (ii)  as  to 
which  the  self-regulatory  organization 
consents,  the  Commission  will: 

(a)  By  order  approve  such  proposed 
rule  change,  or 

(b)  Institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

IV.  Solicitation  of  Camments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submission 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  N.W., 
Washington,  D.C  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
pubUc  in  accordance  with  provisions  of 
5  U.S.C.  552,  will  be  available  for 
inspection  and  copying  at  the 
Commission's  Public  Reference  Section, 
450  Fifth  Street,  N.W..  Washington.  D.C 
Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  above- 
mentioned  self-regulatory  organization. 
All  submissions  should  refer  to  the  file 
number  in  the  caption  above  and  should 
be  submitted  by  January  3, 1997. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.^ 

Magaret  H.  McFarland. 
Depa  ty  Secretary. 

(FR  Doc  96-31497  Filed  12-11-96: 8:45  am] 
aaxMO  COOK  wio-et-M 


*17  CFR  200.3O-3(aHl2)  (1996). 
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Sel^Regulatory  Organizations;  MBS 
gearing  Corporation;  Notice  of  HHng 
of  a  Proposed  Rule  Change  Relating  to 
Satisfying  OaUy  Margin  Requirements 

Dscambn  5, 1M6. 

Pursuant  to  SectioD  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934  (the 
"Act"),*  notice  is  hereby  given  that  on 
October  7, 1996.  MBS  Clearing 
Corporation  ("MBSCC")  filed  with  the  * 
Securities  and  Exchange  Conunission 
("ConunissioD")  the  proposed  rule 
change  as  described  in  Items  I,  II,  and 
in  below,  which  hems  have  been 
prepared  primarily  by  MBSCC.  The 
Commission  is  piiblishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons. 

L  Self-Regulatory  Organization's 
Statement  of  the  Tetms  of  Substance  of 
tfie  Proposed  Rule  Change 

The  proposed  rule  change  will 
eliminate  the  depei^t^ry-receipt  as  a 
method  of  satisfying  participants  fund 
deposit  requirements  and  instead  will 
require  participants  that  use  securities 
to  satisfy  their  daily  margin 
requirements  to  deliver  the  securities  in 
book-entry  form  to  MBSGC's  accoimt  at 
any  entity  appiroved  by  MBSCC  which 
diall  hold  the  seciirities  on  behalf  of 
MBSCC. 

n.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission. 
MBSCC  included  statements  concerning 
the  purpose  of  and  basis  fen*  the 
'  proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  IV  below.  MBSCC  has  prepared 
summaries,  set  forth  in  sections  (A).  (B), 
and  (C)  belpw.  of  the  most  significant 
aspects  of  such  statements.' 

(A)  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  Uie  Proposed  Rule 
Change 

The  purpose  of  the  proposed  rule 
change  is  to  eliminate  the  use  of  the 
depository  receipt  as  a  method  of 
satisfying  participants  fund  deposit 
requirements.  Instead,  MBSCC  will 
require  that  any  participant  who  uses 
securities  to  satisfy  such  requirement  to 
deliver  the  securities  to  MBSCC's 


>  15  U.&C  7Bs(bMl)  (1988). 
'TliaConamissioD  hasmodifiedthe  text  ofthe 
I  aubmitted  by  MBSOC 


account  at  any  entity  approved  by 
MBSCC  ("book-entry  method"). 

The  depository  receipt  method    >    '  -^ 
involves  the  joint  endorsement  by  the 
participant  and  the  custodian  of  a 
receipt  evidencing  the  pledge  of 
specified  securities.  There  are  several 
potential  risks  associated  with 
depository  receipts  that  would  be 
eliminated  with  the  use  of  the  book- 
entry  method  of  pledging  securities. 
Such  risks  include:  (1)  Forgery.  (2) 
unauthorized  individuals  executing  on 
behalf  of  the  participant  or  the 
custodian,  (3)  improper  segregation  of 
the  pledged  securities  from  other 
securities,  (4)  unauthorized  releases  of 
the  pledged  securities,  and  (5)  the 
possibility  that  the  custodian  would  not 
release  the  securities  to  MBSCC  upon 
MBSCC's  proper  demand  for  such  a 
release.  For  this  year  to  date,  MBSCC 
asserts  that  the  average  daily  dollar 
value  of  securities  pledged  using  the 
depository  receipt  method  to  satisfy 
daily  margin  requirements  is  $1.05 
biUion.  MBSCC  will  be  responsible  for 
the  payment  of  any  fees  associated  with 
the  establishment  of  a  pledge  account  at 
a  trust  company  approved  by  MBSCC's 
board  of  directors  for  use  in  connection 
with  the  book-entry  method. 

MBSCC  beUeves  the  proposed  rule 
change  is  consistent  with  the 
requirements  of  Section  17  A  of  the  Act  ^ 
and  the  rules  and  regulations 
promulgated  thereimder  because  the 
rule  change  will  enhance  MBSCC's 
ability  to  protect  itself  and  its 
participants  against  loss. 

(B)  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

MBSCC  does  not  believe  that  the 
proposed  rule  change  will  impact  or 
impose  a  burden  on  competition. 

[C)  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  from 
Members,  Participants,  or  Others 

No  written  comments  relating  to  the 
proposed  rule  change  have  been 
solicited  or  received.  MBSCC  will  notify 
the  Commission  of  any  written 
comments  received  by  MBSCC 

m.  Date  of  Effisctiveneas  of  the 
Proposed  Rule  Change  and  Timing  fbr 
Commission  Action 

Within  thirty-five  days  of  the  date  of 
pubUcation  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 
ninety  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reason  for  so  finding  or  (ii) 


as  to  which  the  self-regulatory 
organization  consents,  the  Commission 
will: 

(A)  By  order  approve  such  proposed 
rule  change  or 

(B)  Institute  proceeding  to  determine 
vi^ether  the  proposed  rule  change 
should  be  disapproved. 

IV.  Solicitetion  of  Comments  ^ 

Interested  person  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street  N.W., 
Washington.  D.C.  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C  552.  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Section,  450  Fifth  Street.  N.W.. 
Washington.  D.C.  20549.  Copies  of  such 
filing  will  also  be  available  for 
inspection  and  copying  at  the  principal 
office  of  MBSCC.  All  submissions 
should  refer  to  File  No.  SR-MBSCC-96- 
06  and  should  be  submitted  by  January 
3, 1997. 

For  the  Commission  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.* 

Margaret  H.  McFarland. 
Deputy  Secretary. 
[FR  Doc  9ft-31498  Filed  12-11-96;  8:45  am] 

■ajJNO  CODE  8010-OlUl 


DEPARTMENT  OF  TRANSPORTATION 

Office  of  the  Secretary 

Reports,  Forms  and  Recordkeeping 
Requirements;  Agency  information 
CoHecton  Activity  Under  0MB  Review 

AGENCY:  Department  of  Transportation 

(DOT). 

action:  Notice. 

SUMMARY:  hi  compliance  with  the 
Paperwork  Reduction  Act  1995  (44  USC 
Chiapter  35).  this  notice  aimounces  that 
the  Information  Collection  Request  (ICR) 
abstracted  below  has  been  forwarded  to 
the  Office  of  Management  and  Budget 
(OMB)  for  review  and  comment  The 


>  15  U.S.C  781-1  (1988). 


« 17  CFR  200.30-4UM12)  (1996). 


--■.  ife- 
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ICR  describes  the  natiue  of  the 
infonnation  collection  and  its  expected 
burden.  The  Federal  Re^ster  Notice 
with  a  60-day  comment  period  solidtiiig 
comments  on  the  following  collection  of 
infcHmation  was  published  on  August 
30. 1996  [FR  61.  page  46016-46017]. 
DATES:  Comments  must  be  submitted  on 
or  before  January  13, 1997. 
FOR  FURTHER  MFORMATION  CONTACT:  Mr. 
Earl  Coles.  Office  of  Information 
Management  Programs.  (202)  366-054, 
Federal  Highway  Administration, 
Department  of  Transportation,  400 
Seventh  Street,  SW..  Washington,  DC 
20590. 

SUPPlfMENTARY  INFORMATION: 

Federal  Highway  Administration 
(FHWA)  < 

Title:  Highway  Performance 
Monitoring  System  (HPMS). 

Type  of  Request:  Extension  of  a 
currently  approved  collection. 

OMB  Control  Number:  2125-0028. 

Form  Number:  N/A. 

Affected  Public:  50  States,  DC. 
Commonwealth  of  Puerto  Rico,  plus 
four  territories  (American  Samoa.  Guam, 
Northern  Marianas,  and  Virgin  Islands). 

Abstract:  Public  comment  is 
requested  regarding  the  btutlen 
associated  with  collection  of 
information.  The  data  for  the  Highway 
Performance  Monitoring  System 
(HPMS)  are  collected  under  authority  of 
23  U.S.C  307,  which  places  the 
responsibility  on  the  Secretary  of 
Transportation  for  management 
decisions  which  affect  transportation  23 
CFR  1.5  provides  the  Federad  Highway 
Administrator  with  authority  to  request 
information  to  administer  the  Federal- 
Aid  Highway  Program.  Estimates  of 
future  highway  needs  of  the  Nation  are 
mandated  by  Congress  on  a  biennial 
basis  [23  U.S.C  307(e)].  Additionally, 
HPMS  data  serve  as  the  information 
source  for  the  "Highway  Safety 
Performance"  report  prepared  by  the 
Federal  Highway  Administration 
(FHWA)  pursuant  to  Section  207  of  the 
Surface  Transportation  Assistance  Act 
of  1982  (Pub.  L.  97-424).  The  HPMS 
data  collected  are  essential  to  FHWA 
and  Congress  in  evaluating  effectiveness 
of  the  Federal-aid  highway  programs, 
providing  mileage  components  of 
apportionment  formulae,  and  evaluating 
highway  safety  programs.  The 
information  is  used  by  FHWA  to 
develop  and  implement  legislation  and 
by  State  and  Federal  transportation 
officials  to  adequately  plan,  design,  and 
administer  effective,  safe,  and  efficient 
transportation  systems. 
.  Estimated  Annual  Burden:  The  total 
annual  btirden  is  93,680  hours. 


ADDRESSES:  Send  comments  to  the 
Office  of  Infonnation  and  Regulatory 
Afiiairs,  OfBce  of  Management  and 
Budget,  725-17th  Street,  NW., 
Washington.  DC  20503.  Attention  DOT 
Desk  Officer. 

Comments  are  Invited  on:  Whether 
the  proposed  collection  of  infonnation 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  Department, 
including  whether  the  infonnation  will 
have  practical  utility;  the  accuracy  of 
the  Department's  estimate  of  the  burden 
of  the  proposed  information  collection; 
ways  to  enhance  the  quality,  utility  and 
clarity  of  the  information  to  be 
collected;  and  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  the  use  of 
automated  collection  techniques  or 
other  forms  of  infonnation  technology. 

Issued  in  Washington,  DC.  on  December  6. 
1996. 


PhilitpA. 

Clearance  Officer,  United  States  Department 
of  Transportation. 

(FR  Doc.  96-31489  Filed  12-11-96;  8:45  am] 
MLUNQ  CODE  4tie-tt-^ 

Federal  Aviation  AdminMration 

[Summary  Notice  of  No.  piE-M-58] 

Petitions  for  Waiver;  Summary  of 
Petitions  Received;  Dispositlona  of 
Petitions  lasued 

agency:  Federal  Aviation 
Adminiftration  (FAA).  DOT. 
action:  Notice  of  petitions  for  waivers 
received. 

SUMMARY:  This  notice  contains  the 
summary  of  a  petition  requesting  a 
waiver  from  the  interim  compliance 
date  required  of  14  CFR  part  91. 
§  91.867.  Requesting  a  waiver  is  allowed 
through  §  97.871.  The  purpose  of  this 
notice  is  to  improve  the  public's 
awareness  of,  and  participation  in,  this 
aspect  of  FAA 's  regulatory  activities. 
Neither  publication  of  this  notice  nor 
the  inclusion  or  omission  of  information 
in  the  summary  is  intended  to  affect  the 
legal  status  of  any  petition  or  its  final 
disposition. 

DATES:  Comments  on  petitions  received 
must  identify  the  petition  docket 
niunber  involved  and  must  be  received 
on  or  before  December  23, 1996. 

ADDRESSES:  Send  comments  on  any 
petition  in  triplicate  to:  Federal 
Aviation  Administration,  Office  of  the 
Chief  Counsel,  Attn:  Rule  Docket  (AGC- 
200),  Petition  Docket  No.  28680, 800 
Independence  Avenue,  SW.,   - 
Wash&gton,  D.C.  20591. 


Conunent^  may  also  be  sent 
electronically  to  the  following  intranet 
address:  nprmcmts9faa.dot.gov. 

The  petition,  any  comments  received, 
and  a  copy  of  any  final  disposition  are 
filed  in  the  assigned  regulatory  docket 
and  are  available  for  examinaUon  in  the 
Rules  Docket  (AGC-200).  Room  91 5G, 
FAA  Headquarters  Building  (FOB  lOA), 
800  Independence  Avenue,  SW., 
Washington,  D.C  20591;  telephone 
(202)  267-3132. 

FOR  FURTHER  INFORMATION  CONTACT: 
Angela  Anderson  (202)  267-9681  Office 
of  Rulemaking  (ARM-1),  Federal 
Aviation  Administration.  800 
Independence  Avenue.  SW., 
Washington,  DC  20591. 

Issued  in  Washingtoo,  D.Q,  on  December 
9. 1996. 

Donald  P.  Byrne, 

Assistant  Chief  Counsel  for  Regulations. 

Petitions  for  Waiirer 

Docket  No.:  28680. 

Petitioner:  Kivri  International  Air 
Lines,  Inc.  

Sections  of  the  FAR  Affected:  14  CFR 
91867. 

Description  of  Relief  Sought:  To  allow 
Kiwi  International  Air  Line,  Inc.  to 
operate  for  five  months  after  E)ecember 
31, 1996,  without  the  required  number 
of  Stage  3  aircraft  in  its  fleet. 

[FR  Doc.  96-31579  FUed  12-ll-96;.8:45  am] 

■uaw  cooE  4tio-is-ii 


Highway  Administration 


Uniform  Relocation  and  Real  Property 
Acquialtion  for  Federal  and  FederaUy- 
Aaaisted  Programs;  Fbced  Payment  for 
Moving  Expenses;  Residential  lAovea 


AQBICV:  Federal  Highway 
Administration  (FHWjM.  DOT. 
ACTION:  Notice. 

SUMMARY:  The  purpose  of  this  notice  is 
to  publish  changes  in  the  residential 
moving  expense  and  dislocation 
allowance  schedule  for  the  States  of 
Alabama,  Alaska,  Arizona,  California, 
Florida,  Hawaii,  Iowa,  Kansas, 
Kentucky,  Michigan,  Mississippi,  - 
Missouri,  Montana,  Nelnaska,  Nevada, 
New  Yorin.  North  Carolina.  North 
Dakota,  Oklahoma,  Oregon,  South 
Carolina,  South  Dakota,  Virginia, 
Washington,  and  Wisconsin  as  provided 
for  by  section  202(b)  of  the  Uniform 
Relocation  Assistance  and  Real  Property 
Acquisition  Policies  Act  of  1970,  as 
amended  (Uniform  Act),  42  U.S.C 
4601-4655,  implemented  at  49  CFR 
24.302.  The  Unifram  Act  applies  to  all 
programs  or  projects  undertaken  by 
Federal  agencies  or  with  Federal 
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financial  assistance  that  CBMSe  the 
displacement  of  any  person. 
EFFECTIVE  DATE:  The  provisions  of  this 
notice  are  effective  January  13, 1997.  or 
on  such  earlier  date  as  an  agency  elects 
to  begin  operating  under  this  schedule. 
FOR  FURTHER  MFOMUTION  CONTACT: 
Ronald  E.  Fannin.  Office  of  Real  Estate 
Services,  (202)  366-2042;  or  Raid  Alsop. 
Office  of  the  Chief  Coxmsel.  (202)  366- 
1371,  Federal  Highway  Administration. 
400  Seventh  Street.  SW.,  Washington. 
DC  20590.  Office  hours  are  from  7:45 
a.m.  to  4:15  p.m..  e.t.,  Monday  through 
Friday,  except  Federal  holidays. 
SUPPLEMENTARY  MFORMATION:  The 
Uniform  Act  estabUshed  a  program'.  - 
which  includes  the  payment  of  moving 
and  related  expenses,  to  assist  persons 
who  move  because  of  Federal  or 
federally  assisted  projects.  The  FHWA  is 
the  lead  agency  for  implementing  the 
provisions  of  the  Uniform  Act.  and  has 
issued  govemmentwide  implementing 
regulations  at  49  CFR  part  24. 

The  following  17  Federal  departments 
and  agencies  have,  by  cross  reference, 
adopted  the  govemmentwide 
regulations.  (The  govemmentwide 
regulations  also  apply  to  other  agencies 
within  DOT  that  are  covered  by  the^ 
Uniform  Act.): 
Department  of  Agriculture 
Department  of  Commerce 
Department  of  Defense ' 
Department  of  Education 
Department  of  Energy 
Environmental  Protection  Agency 
Federal  Emergency  Management  Agency 
General  Services  Administration 
Department  of  Health  and  Himian 

Services 
Department  of  Housing  and  Ur^an 

Development 
Department  of  the  Interior 
Department  of  Justice 


Department  of  Labor  -  t 

Department  of  Veterans  Affairs 
National  Aeronautics  and  Space 

Administration 
Pennsylvania  Avenue  Development 

Corporation 
Tennessee  Valley  Authority 

Section  202(b)  of  the  Uniform  Act 
provides  that  as  an  alternative  to  being 
paid  for  actual  moving  and  related 
expenses,  a  displaced  individual  or 
family  may  elect  payment  for  moving 
exp>enses  on  the  basis  of  a  moving 
expense  and  dislocation  aUowance 
schedule  established  by  the  head  of  the 
lead  agency.  The  govemmentwide 
regulations  at  49  CFR  24.302  provide 
that  the  FHWA  will  develop,  approve. 
maintain  and  update  this  schedule,  as 
appropriate. 

The  purpose  of  this  notice  is  to 
update  the  current  schedule  published 
on  June  14, 1991  (56  FR  27549).  The 
schedule  is  being  updated  to  reflect  the 
increased  costs  associated  with  moving 
personal  property  and  is  developed 
from  data  provided  by  State  highway 
agencies.  This  update  increases  the 
schedxile  amounts  in  the  States  of 
Alabama,  Alaska,  Arizona.  California, 
Florida,  Hawaii,  Iowa.  Kansas.  .  . 

Kentucky,  Michigan,  Mississippi. 
Missouri,  Montana,  Nebraska,  Nevada, 
New  York,  North  Carolina,  North 
Dakota,  Oklahoma,  Oregon,  South.-^       ■ 
Carolina,  South  Dakota.  Virginia.    '  _"'[-  . 
Washington,  and  Wisconsin.  The     --  -« ' 
following  exceptions  and  limitations 
apply  to  this  schedule: 

1.  The  expense  and  dislocation 
allowffiice  to  a  person  whose  residential 
move  is  performed  by  an  agency  at  no 
cost  to  the  person  shall  be  limited  to 
$50.00. 

2.  An  occupant  will  be  paid  on  an 
actual  cost  basis  for  moving  his  or  her 


mobile  home  bora  the  displacement 
site.  In  addition,  a  reasonable  payment 
to  the  occupant  for  ptuddng  and 
seciuing  personal  property  for  the  move 
may  be  paid  at  the  agency's  discretion. 

3.  The  expense  and  dislocation 
allowance  to  a  person  with  minimal 
personal  possessions  who  is  in 
occupancy  of  a  dormitory  style  room 
shared  by  two  or  more  other  unrelated 
persons  shall  be  limited  to  $50.00. 

4.  An  occupant  who  moves  &t>m  a 
mobile  home  may  be  paid  for  the 
removal  of  personal  property  from  the 
mobile  home  in  accordance  with  the 
moving  and  dislocation  allowance 
payment  schedule. 

The  schedule  continues  to  be  based 
on  the  "number  of  rooms  of  furniture" 
owned  by  a  displaced  individual  or 
family  and  was  developed  bom  data 
provided  by  State  highway  agencies.  In 
the  interest  of  fairness  and  accuracy, 
and  to  encourage  the  use  of  the  schedule 
(and  thereby  simplify  the  computation 
and  payment  of  moving  expenses),  an 
agency  should  increase  the  room  count 
for  purposes  of  applying  the  schedule  if 
the  amoimt  of  possessions  in  a  single 
room  or  space  actually  constitute  more 
than  the  normal  contents  of  one  room  of 
furniture  or  other  personal  property.  For 
example,  a  basement  may  count  as  two 
rooms  if  the  equivalent  of  two  rooms 
■  worth  of  possessions  is  located  in  the 
basement.  In  addition,  an  agency  may 
elect  to  pay  for  items  stored  outside  Uie 
dwelling  unit  by  adding  the  appropriate 
niunber  of  rooms. 

Authority:  42  U.S.C.  4622(b)  and  4633(b): 
49  CFR  1.4a  and  24.302. 

Issued  on:  December  2, 1996. 
RodiMy  E.  SUter. 
Federal  Midway  Administrator. 


UNIFORM  RELOCATKDN  ASSISTANCE  AND  REAL  PROPERTY  ACQUISITJON  POLICIES  ACT.  RESIDENTIAL  MOVING  EXPENSE 

AND  DISLOCATION  ALLOWANCE  PAYMENT  SCHEDULE 


Occupant  owns  lumMure  (1)  and  (2) 

Occupant  does 

not  own  fumitive 

(3) 

Slato 

Number  of  rooms  of  tumilure 

Each 
add. 
room 

1 

2 

3 

4 

5 

6 

7 

8 

First 
room 

Each 
room 

Alabama 

2S0 

400 

560 

650 

750 

860 

950 

1050 

100 

225 

40 

Alaska 

S2S 

750 

975 

1200 

1400 

1575 

1750 

1925 

150 

350 

50 

American  Samoa ..__._ 

250 

350 

450 

560 

625 

700 

776 

860 

75 

200 

25 

Arizona  

500 

600 

700 

800 

900 

1000 

1100 

1200 

100 

300 

SO 

Aritansas 

2S0 

350 

450 

560 

625 

700 

775 

850 

75 

200 

25 

CaJKorrta 

SCO 

650 

800 

950 

1150 

1350 

1560 

1750 

175 

325 

50 

Colorado 

250 

400 

560 

650 

750 

860 

950 

1060 

1W 

.225 

35 

Connectfcut 

2S0 

400 

560 

650 

750 

860 

950 

1060 

100 

225 

35 

Delaware 

250 

400 

550 

650 

750 

860 

950 

1060 

1W 

225 

35 

DC  

250 

400 

560 

650 

750 

860 

950 

1050 

100 

225 

35 

PVxi*   

450 
450 

600 
660 

775 
860 

950 
1000 

1075 
1200 

1200 
1360 

1325 
1500 

1450 
1600 

125 
125 

300 
250 

SO 

Georgia 

3S 

Guam 

250 

350 

450 

560 

625 

700 

775 

860 

75 

200 

25 
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Uniform  Relocation  Assistance  and  Real  Property  Acquisition  Policies  act.  Residential  Moving  Expense 

AND  Dislocation  Auowance  Payment  Schedule— Continued 


Occupant  owns  lumilure  (1)  and  ^ 


Number  of  rooms  of  fumilura 


Each 
add. 


Occupant  does 

not  own  lumilurs 

(3) 


First 


Each 


Hawaii  .... 
Idaho  ..... 
Ilnois  .... 
Indtana... 

Iowa 

Kansas  .. 
Kentucky 
Louisiana 

Maine 

Maryland 

Massachusetts 

Michigan 

Minnesota 

Missouri . ' 

Netxaslca 

Nevada  

New  Hampshire 

New  Jersey  

New  Mexico  .... 

New  York 

North  Carolina 
North  Dakota  . 
N.  Mariana  Is  .. 

Ohfo 

OMahoma 

Oregon  , 

Pennsylvania  .. 
Puerto  Rico  .... 
Rhode  Island  . 
South  Carolina 
South  Dakota 

Tennessee 

Texas 

Utah 

Vermont 

Virgin  Islands .. 

Virginia 

Washington  .... 
West  Virginia  .. 

Wisconsffi 

Wyonwg  


400 
250 
250 
250 
300 
250 
400 
250 
350 
350 
250 
300 
250 
400 
300 
325 
300 
360 
250 
250 
250 
350 
250 
300 
250 
250 
350 
300 
250 
250 
400 
500 
350 
250 
250 
250 
250 
250 
300 
450 
250 
350 
250 


550 
350 
400 
400 
450 
400 
550 
350 
450 
500 
400 
475 
400 
500 
400 
450 
420 
540 
350 
400 
400 
500 
400 
425 
350 
400 
500 
500 
400 
350 
500 
575 
500 
350 
350 
350 
350 
350 
500 
600 
400 
500 
350 


750 
450 
550 
550 
550 
550 
700 
450 
550 
650 
550 
650 
550 
600 
500 
575 
540 
720 
450 
550 
550 
650 
550 
550 
450 
550 
650 
700 
560 
450 
600 
775 
650 
450 
450 
450 
450 
450 
600 
750 
550 
650 
450 


900 
550 
650 
650 
650 
650 
850 
560 
650 
800 
650 
700 
650 
700 
600 
725 
660 
900 
550 
650 
650 
750 
650 
650 
550 
650 
800 
825 
650 
550 
700 
900 
800 
550 
550 
550 
550 
550 
700 
900 
650 
750 
550 


1000 
625 
750 
750 
750 
750 

1000 
625 
726 
925 
750 
825 
750 
800 
700 
825 
750 

1080 
625 
750 
750 
850 
750 
750 
625 
750 
925 
950 
750 
625 
800 

1075 
900 
625 
625 
625 
625 
625 
800 

1050 
750 
850 
625 


1150 
700 
850 
860 
860 
860 

1150 
700 
8W 

1060 
860 
925 
850 
900 
800 
900 
840 

1260 
700 
850 
850 
950 
850 
850 
700 
850 

1060 

1075 
850 
700 
900 

1225 

1000 
700 
700 
700 
700 
700 
900 

1200 
860 
950 
700 


1300 
775 
950 
950 
950 
950 

1300 
775 
875 

1175 
950 

1050 
950 

1000 
900 

1000 
930 

1440 
775 
950 
950 

1050 
950 
925 
775 
950 

1175 

1200 
950 
775 

1000 

1350 

1100 
775 
775 
775 
775 
775 

1000 

1350 
950 

1050 
775 


1400 

850 

1050 

1060 

1060 

1050 

1450 

850 

950 

1300 

1050 

1150 

1050 

1100 

1000 

1100 

1020 

1620 

850 

1050 

1050 

1150 

1050 

1025 

850 

1050 

1300 

r325 

1050 

860 

1100 

1500 

1200 

850 

850 

850 

850 

850 

1100 

1500 

1050 

1150 

850 


100 
75 
100 
100 
100 
100 
150 

re 

75 

1M 

100 

100 

100 

100 

100 

100 

90 

180 

75 

100 

100 

1M 

100 

100 

75 

100 

100 

125 

1W 

75 

100 

150 

100 

75 

75 

75 

75 

75 

100 

ISO 

100 

125 

75 


300 

200 
225 
225 
250 
225 
300 
200 
200 
225 
225 
275 
225 
300 
200 
250 
240 
300 
200 
225 
225 
300 
225 
250 
200 
225 
250 
275 
225 
200 
300 
360 
300 
200 
200 
200 
200 
200 
225 
300 
225 
325 
200 


50 
25 
36 
36 
25 
35 
50 
25 
25 
36 
36 
40 
35 
50 
25 
35 
30 
00 
25 
36 
35 
100 
36 
36 
25 
36 
35 
40 
35 
25 
25 
50 
40 
25 
25 
25 
25 
25 
35 
SO 
35 
60 
25 


Exceptnns:  See  supplementary  informatk)n. 
M )  Person  wtK>se  resklential  move  is  performed  t>y  agency,  $50. 

(Z)  Move  of  a  mobUe  fyome  from  site,  actual  cost;  reasonable  anxxmt  may  be  added  for  packing  and  securing  personal  property  kx  the  move 
at  agency  discretkm. 
(3)  Occupant  of  dormitory,  $60. 


(FR  Doc.  96-31SS2  Filed  12-11-96;  8:45  am] 
BIUMQ  CODE  4S10-B-P 


National  Highway  Traffic  Safety 
Administration  (NHTSA) 

Denial  of  Motor  Vehicle  Defect  Petition 

This  notice  sets  forth  the  reasons  for 
the  denial  of  a  petition  submitted  to 
NHTSA  under  49  U.S.C.  30162  for  the 
Agency  to  commence  a  proceeding  to 


determine  the  existence  of  a  defect 
related  to  motor  vehicle  safety. 

In  a  letter  dated  May  17, 1966,  Maiy 
Walsh-Dempsey,  an  attorney  in 
Scranton,  Pennsylvania,  petitioned 
NHTSA  to  initiate  a  defect  investigation 
on  1976  Chevrolet  CIO  trucks 
concerning  blade  separation  of  the 
engine  cooling  fan  installed  as  original 
equipment  and  sold  as  a  replacement, 
part.  The  petitioner  identified  the  fan  by 
part  humber  336032  (sub)ect  fan).  As  an 
evidence  of  the  alleged  defect,  the 


petitioner  dtes  a  September  1993 
incident  in  which  David  Lewis  was 
struck  by  a  piece  of  fan  blade,  resulting 
in  his  death. 

The  subject  fan  is  a  flexible  blade 
engine  cooling  fan  commonly  referred  to 
as  a  "flex  fan."  The  flex  fen  was  used 
by  automobile  manufecturers  as  a  way 
to  reduce  the  operating  load  on  engines. 
The  flexible  metal  blades,  which  are 
attached  to  the  fan  hub  or  "spider"  by 
rivets,  are  designed  to  flex  or  "flatten 
out"  as  the  engine  speed  is  increased. 
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thus  reducing  the  load  cm  the  engine. 
However,  these  fans  may  be  susceptible 
to  btigue  failure  of  the  blade  from  blade 
flexing  and/or  various  stresses  induced 
by  certain  engine  applications. 

Since  the  mid-seventies,  NHTSA  has 
investigated  failures  of  flex  fans  on 
several  occasions.  The  largest 
investigation.  Office  of  Defects 
Investigation  (ODD  case  C7-24, 
involvwl  Ford  Motor  Company  (Ford) 
vdiicles  and  resulted  in  ten  safaty 
recalls  by  Ford.  American  Motore  also 
conducted  a  safety  recall  as  a  result  of 
this  case.  A  review  of  the  ODI  files 
reveals  there  have  been  two 
investigations,  Engineering  Analyses 
(EA8-013  and  E81-011),  and  two  Defect 
Petitions  (DP85-022  and  DP86-03).  . 
specific  to  flex  fan  failures  in  General 
Motors  (GM)  vehicles.  The 
investigations  were  closed  and  the 
petitions  were  denied  based  on 
evidence  showing  a  low  failure  rate  for 
the  fans  involved.  EA8-013  and  DP86- 
03  were  conducted  on  the  subject  fan. 
This  fan  was  used  on  approximately  2.6 
milUon  vehicles  that  were  produced 
without  air  conditioning  and  with  heavy 
duty  cooling  systems.  The  model  years 
and  models  in  which  the  fans  were  used 
are  1973  through  1979  Chevrolet  and 
CMC  C/K  10,  20,  and  30  series  Ught 
duty  trucks  and  the  1975  Chevrolet  and 
O^C  "G"  van  (subject  vehicles). 

Since  February  24,  1986,  when  IM*86- 
03  was  closed,  there  have  been  49 
incidents  of  alleged  failure  in  the 
subject  fan.  These  incidents  occurred 
between  May  1986  and  March  1996. 
Reports  on  all  of  these  incidents  were 
provided  by  the  petitioner  and  GM. 
Hiere  are  no  reports  of  blade  separation 
in  the  subject  fan  in  the  ODI  database, 
which  contains  records  received  after 
January  1, 1981.  The  estimated 
registered  vehicle  population  of  the 
subject  vehicles  for  calender  years  1986 
through  1996  is  16.4  million,  yielding  a 
very  low  failure  rate  of  .29  per  one 
hundred  thousand  vehicle  years  of 
exposure. 

The  subject  vehicles  are  very  old  and 
range  in  age  from  17  to  23  years.  Vehicle 
maintenance  history  and  any  damage  to 
the  fan  from  collision  accidents  must 
also  be  considered  when  analyzing  the 
alleged  foilures.  However,  because  this 
information  is  unavailable,  an 
evaluation  of  the  number  of  reported 
incidents  attributable  to  such  factors 
cannot  be  made. 

After  reviewing  the  petition  and  its 
supporting  materials,  as  well  as 
information  furnished  by  GM  and 
information  within  the  agency's 
possession  fitim  previous  investigations 
and  other  related  actions,  NHTSA  has 
concluded  that  further  investigation  of 


the  subject  vehicles  concerning  the 
alleged  fan  failure  is  not  likely  to  lead 
to  a  decision  that  the  vehicles  contain 
a  safety  defect.  This  is  primarily  based 
on  the  very  large  numbiar  of  exposiire 
years  and  the  very  low  failure  rate. 
Further  commitmoit  of  agency 
resources  to  this  matter  is  not 
warranted.  The  agency  has  accordingly 
denied  the  petition. 

AodMrity:  49  U.S.C  301ft2  (d);  CFR  1.50 
and  501.8.  -^^ 

Issued  on:  December  9,  IMO.    >  ^ . '' ., 
Miduel  B.  BrewBlee.  ^-"'^*_ 

AssodatB  Administrator  for  Safety 
Assurance. 
[PR  Doc  96-31584  Filed  12-11-06;  8:45  am] 


1201  Constitution  Avenue.  N.W.,  Rocnn 
2215.  Washington,  DC  20423. 
Telephone:  (202)  927-7428.  [Assistance 
for  the  hearing  impaired  is  available 
through  TDD  services  (202)  927-5721.] 

We  preliminarily  conclude  thiat  the 
proposed  action  will  not  significantly 
affect  either  the  oiudity  of  the  human 
environment  or  the  conservation  of 
energy  resources. 

AodMrity:  49  U.S.C  10704(a). 

Dadded:  December  2, 1996. 

By  the  Board,  Chainnan  Morgan,  Vice 
Ghairman  Simmons,  and  Commissioner 
Owen. 

VanoaAWilUaiM. 
Sacretmy. 
(FR  Doc  96-31540  Filed  12-11-96;  8:45  am] 


Suffaoo  Transportation  Board 
[STB  Ex  Part*  I40.  Seq  ^ 

Railroad  Coatof  Capital— 1996    '■' 

agency:  Surfece  Transportation  Board, 

DOT. 

ACTION:  Notice  of  decision  instituting  a 

proceeding  to  determine  the  railroads' 

1996  cost  of  capital. 

SUMMARY:  The  Board  is  instituting  a 
proceeding  to  determine  the  railroad 
industry's  cost  of  capital  for  1996.  The 
decision  solicits  comments  on:  (1)  The 
railroads'  1996  cost  of  debt  capital:  (2) 
the  railroads'  1996  cxirrent  cost  of 
preferred  stock  equity  capital;  (3)  the 
railroads'  1996  cost  of  common  stock 
equity  capital:  and  (4)  the  1996  capital 
structure  mix  of  the  railroad  industry  on 
a  market  value  basis.  r,^ 

DATES:  Notices  of  intent  to  partldpete 
are  due  no  later  than  December  30, 

1996.  A  service  list  will  then  be 
prepared  and  issued  by  January  14, 

1997.  Statements  of  the  railroads  are 
due  by  March  14, 1997.  Statements  of 
other  interested  persons  are  due  by 
April  11, 1997.  Rebuttal  statements  by 
the  railroads  are  due  by  April  25. 1997. 
ADDRESSES:  Send  an  original  and  10 
copies  of  statements  and  an  original  and 
1  copy  of  the  notice  of  intent  to 
participate  to:  Surface  Transportation 
Board,  Office  of  the  Secretary,  Case 
Control  Branch,  1201  Constitution 
Avenue,  N.W..  Washington,  DC  20423.- 
FOR  FURTHER  INFORMATION  CONTACT: 
Leonard  J.  Blistein,  (202)  927-6171. 
[TDD  for  the  hearing  impaired:  (202) 
927-5721.] 

SUPPLEMENTARY  INFORMATION:  .'.'  i>V 

Additional  information  is  contained  in 
the  Board's  decision.  To  obtain  a  copy 
of  the  full  decision,  write  to.  call,  or 
pick  up  in  person  from:  Office  of  the  . 
Secretary.  Surfece  Transportation  Board. 


(STB  Fkianoe  Docket  No.  33299] 

Hllmore  Woatam  Railway  Company; 
Acquisition  and  Operation  Examption; 
Burlington  Northam  Railroad  Company 

Filhnore  Western  Railway  Company 
(FWRY)  has  filed  a  verified  notice  of 
exemption  under  49  CFR  1150.31:  (1)  To 
acqxiire  and  operate  approximately  63.5 
miles  of  rail  lUae;  and  (2)  to  acquire 
incidental  trackage  rights  over 
approximately  1  mile  of  rail  line,  a  total 
of  approximately  64.5  miles  of  rail  line 
owned  by  the  Burlington  Northern 
Railroad  Company  and  located  in  the 
State  of  Nebraiska.'  The  proposed 
transaction  was  to  be  consummated  not 
sooner  than  November  25, 1996,  the 
effective  date  of  the  exemption. 

The  lines  involved  in  the  acquisition 
are  described  as  follows:  Fairmont, 
Nebraska-Milligan,  between  milepost 
8.1  and  milepost  23.0:  Fairmont, 
Nebraska-Bruning,  between  milepost  1.7 
and  milepost  24.5;  East  Strang  Junction. 
Nebraska-Tobias,  Nebraska-Daykin, 
between  milepost  17.9  at  East  Strang 
Junction  and  milepost  23.2/28.4  at 
Tobias,  and  on  to  mflepost  36.2  at 
Daykin;  and.  West  Struog  Junction. 
Nebraska-Shickley,  between  milepost 
37.5  and  milepost  45.0. 

The  incidental  trackage  rights  to  be 
acquired  are  over  a  segment  of  track  at 
Fairmont  between  milepost  112.8  and 
milepost  113.8. 

If  the  notice  contains  false  or 
misleading  information,  the  exemption 
is  void  ab  initio.  Petitions  to  revoke  the 
exemption  imder  49  U.S.C.  10502(d) 
may  be  filed  at  any  time.  The  filing  of 
a  petition  to  revoke  will  not 
automatically  stay  the  transaction. 


■  FWRY  baa  confirmed  that  the  toUl  routs  milas 
being  acquired  is  64.5  miles  (rather  tfaan  65.8 
mUes). 
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An  original  and  10  copies  of  all 
pleadings,  refemng  to  STB  Finance 
Docket  No.  33299,  must  be  filed  with 
the  Surface  Transportation  Board,  Office 
of  the  Secretary,  Case  Control  Branch, 
1201  Constitution  Avenue,  N.W., 
Washington,  DC  20423  and  served  on: 
T.  Scott  Bannister,  1300  Des  Moines 
Building,  405  6th  Avenue,  Des  Moines, 
Iowa  50309. 

Decided:  December  4, 1996. 

By  the  Board.  David  M.  Koiuchnik. 
Director.  Office  of  Proceedings. 
Veraoo  A.  WilUaiM, 
Secretoiy. 

(FR  Doc.  96-31539  Piled  12-11-96;  8:45  ami. 
ffq  If"}  COM  4aiS-00-P 

[STB  Docket  No.  AB-6S  (Sub^to.  533X)1 

CSX  Transportation,  lnd| 
Abandonmant  Exemption;  In  Hamilton 
County,  OH 

AGENCY:  Surface  Transportation  Board, 
Transportation.  u 

ACTION:  Notice  of  exemption. 

SUMMARY:  The  Board,  under  49  U.S.C. 
10502,  exempts  from  the  prior  approval 
requirements  of  49  U.S.C.  10903  the 
abandonment  by  CSX  Transportation, 
Inc.  of  a  1.25-mile  portion  of  its 
Loiiisville  Division,  Cincinnati  Terminal 
Subdivision,  between  milepost  7.11, 
near  Mitchell  Street,  and  milepost  5.86, 
at  the  end  of  track  at  IDane  Avenue,  in 
Cincinnati,  Hamilton  County,  OH. 
subject  to  labor  protective  conditions 
and  a  historic  preservation  condition. 
DATES:  Provided  no  formal  expression  of 
intent  to  file  an  ofiier  of  financial 
assistance  (OFA)  has  been  received,  this 
exemption  will  be  efiiective  on  January 
13, 1997.  Formal  expressions  of  intent 
to  file  an  OFA  ■  under  49  CFR 
1152.27(c)(2)  and  requests  for  interim 
trail  use/rail  banking  under  49  CFR 
1152.29  must  be  filed  by  December  23, 
1996;  petitions  to  stay  must  be  filed  by 
Decembor  27, 1996;  requests  for  a  public 
use  condition  imder  49  CFR  1152.28 
must  be  filed  by  January  2, 1997;  and 
petitions  to  reopen  must  be  filed  by 
January  6, 1997. 

ADDRESSES:  Send  pleadings  referring  to 
STB  Docket  No.  AB-55  (Sub-No.  533X) 
to:  (1)  Office  of  the  Secretary,  Case 
Control  Branch,  Surface  Transportation 
Board,  1201  Constitution  Avenue,  N.W., 
Washington,  DC  20423,  and  (2) 
Petitioner's  representative:  Charles  M. 
Rosenberger,  CSX  Transportation,  Inc. 
500  Water  Street,  JacksonviUe.  FL  -  -  ■ 
32202. 


■  See  Exmnpt.  of  Rail  Abandonment— Offen  of 
Finan.  Astigt.,  4  I.CC2ci  164  (1967). 


FOR  FURTHER  MFORMATKM  CONTACT: 
Joseph  H.  Dettinar,  (202)  927-5660. 
[TDD  for  the  hearing  impaired:  (202) 
927-5721.]  o 

SUPPLEMENTARY  INFORMATION: 
Additional  information  is  contained  in 
the  Board's  decision.  To  puidiase  a 
copy  of  the  full  decision,  write  to,  call, 
or  pick  up  in  person  from:  DC  News  & 
Data,  Inc.,  Room  2229, 1201 
Constitution  Avenue,  N.W., 
Washington,  DC  20423.  Telephone: 
(202)  289-4357/4359.  [Assistance  for    - 
the  hearing  impaired  is  available 
through  TDD  services  (202)  927-5721.] 

Decided:  November  25, 1996. 

By  the  Board,  Chairman  Morgan,  Vice 
Chaiiman  Simmons,  and  Commissioner 
Owen. 

VenMsAMUiaBs. 

Secntary. 

(PR  Doc.  96-31538  Filed  12-11-96;  8:45  am] 
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UNITEO  STATES  INFORMATION 
AGENCY 

Administration  of  the  1997  U.S.  Based 
Training  Program  for  Overseas 
Educationai  Advisers;  Request  for 
Proposals 

summary:  The  Advising  and  Student 
Services  Branch  of  the  United  States 
Information  Agency's  Bureau  of 
Educational  and  Cultural  Affairs 
aimounces  an  open  competition  for  an 
assistance  award.  Public  and  private 
non-profit  organizations  meeting  the 
provisions  described  in  IRS  regulation 
26  CFR  1.501(c)(3)-l  may  apply  to 
develop  two  sets  of  training  programs 
for  USLA-affiliated  overseas  educational 
advisers  to  take  place  in  late  spring  and 
fall  of  1997,  respectively.  The  basic 
function  of  an  overseas  educational 
adviser  is  to  provide  accurate,  objective 
information  to  foreign  audimioes  on  U.S. 
study  opportunities  at  accredited 
academic  institutions,  and  to  guide 
students  and  professionals  in  selecting  a 
program  appropriate  to  their  needs. 
Participants  will  be  drawn  from 
educational  advisers  working  at  USLA- 
affiliated  overseas  educational  advising 
centers.  The  training  program  is 
intended  for  two  separate  groups  of  ten 
participants.  Each  program  must  be  at 
least  two  weeks  ia  duration  and  must 
include  workshops  on  advising  issues  of 
concern,  an  internship  or  other  form  of 
substantive  professional  stayover  at  a 
U.S.  academic  in8titution(s),  and 
attendance  at  either  the  national 
NAFSA:  Association  of  International 
Educators  Conference  or  one  of  its 
regional  fall  conferonces.  USIA 


anticipates  awarding  up  to  $150,000  to 
one  organization  to  administer  this 
program. 

Overall  grant  making  authority  for 
this  program  is  contained  in  the  Mutual 
Educational  and  Cultural  Exdiange  Act 
of  1961.  Public  Law  87-256,  as 
amended,  also  known  as  the  Fulbrig^t- 
Hays  Acti  The  purpose  of  the  Act  is  '*to 
enable  the  Government  of  the  United 
States  to  increase  mutual  understanding 
between  the  people  of  the  United  States 
and  the  people  of  other 
countriee  *  *  *  ;  to  strengthen  the  ties 
which  unite  us  with  other  nations  by 
demonstrating  the  educational  and 
cultural  interests,  developments,  and 
achievements  of  the  people  of  the 
United  States  and  other 
nations  •  •  •  and  thus  to  assist  in  the 
development  of  fiiendly,  sympathetic 
and  pjKceful  relations  between  the 
United  States  and  the  other  coimtries  of 
the  world."  The  funding  authority  for 
the  program  dted  above  is  provided 
through  the  Fulbright-Hays  Act. 

Programs  and  projects  must  confwm 
with  Agency  requirements  and 
guidelines  outlined  in  the  Solicitation 
Package.  USIA  projects  and  programs 
are  subject  to  the  availability  of  fundi. 
ANNOUNCEMENT  TTTLE  AND  NUMBER:  All 
communications  with  USIA  concerning 
this  announcement  should  refer  to  the 
above  tiUe  and  reference  number  £/ 
ASA-97-08. 

DEADUNE  FOR  PROPOSAL^:  All  copies 
must  be  received  at  the  U.S.  Information 
Agency  by  5  p.m.  Washingtcm,  D.C.  time 
on  Monday,  January  13, 1997.  Faxed 
documents  will  not  be  accepted,  nor 
will  documents  postmarked  January  13, 
1997  but  received  at  a  later  date.  It  is  tba 
responsibility  of  eadi  applicant  to 
ensiue  that  proposals  are  received  by 
the  above  deadline.  The  grant  should  " 
begin  on  or  about  March  3, 1997. 

FOR  FURTHER  MfFORMA-nON,  CONTACT: 
Advising  and  Student  Services,  E/ASA, 
Room  349,  U.S.  Information  Agency. 
301  4th  Street.  S.W.,  Washington,  D.C 
20547,  Tel:  (202)  619-5434,  Fax:  (202) 
401-1433.  Email:  pbecskehOusia.gov,  to 
request  a  Solicitation  Package  wttich 
includes  supplementary  information; 
required  application  forms;  and 
standard  gmdelines  for  preparing 
proposals,  including  specific  criteria  for 
preparation  of  the  proposal  budget 

TO  DOWNLOAD  A  SOUCITATION  PACKAGE 
VIA  INTERNET:  The  entire  Solicitation 
Package  may  be  downloaded  fit>m 
USIA's  website  at  http://www.usia.gov/ 
or  frt>m  the  Internet  Gopher  at  gopher/ 
/gopher.usia.gov.  Under  the  heading 
"International  Exchanges/Training," 
select  "Request  for  Proposals  (RFPs). " 
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Please  read  "About  tbe  Following  RFPs" 
before  downloading. 

Please  specify  USIA  Program  Officer 
'  Peter  Bacakehazy  on  all  inquiries  uid 
correspondences.  Interested  applicants 
should  read  the  complete  Federal 
Register  announcement  before  sending 
inquiries  or  submitting  proposals.  Once 
the  RFP  deadline  has  passed,  Agency 
staff  may  not  discuss  this  competition  in 
any  way  with  applicants  until  the 
Bureau  propos^  review  process  has 
been  completed. 

SUBMSStONS:  Applicants  must  follow  all 
instructions  given  in  the  Solicitation 
Package.  The  original  and  eight  copies 
of  the  application  should  be  sent  to: 
U.S.  Information  Agency,  Ref.:  E/ASA- 
97-08,  Office  of  Grants  Management,  E/ 
XE.  Room  326.  301  4th  Street.  S-W., 
Washington,  D.C.  20547. 
DiVERSrfY  QUIOEUNES:  Pursuant  to  the 
Bureau's  authorizing  legislation, 
programs  must  maintain  a  non-political 
character  and  should  be  balanced  and 
representative  of  the  diversity  of 
American  political,  social,  and  cultural 
life.  "Diversity"  should  be  interpreted 
in  the  broadest  sense  and  encompass 
differences  including,  but  not  limited  to 
ethnicity,  race,  gender,  religion, 
geographic  location,  socio-economic 
status,  and  physical  challenges. 
Applicants  are  strongly  encouraged  to 
adhere  to  the  advancement  of  this 
principle  both  in  program 
administration  and  in  program  content 
Please  refer  to  the  review  criteria  under 
the  'Support  for  Diversity'  section  for 
specific  stiggestions  on  incorporating 
diversity  into  the  total  proposal. 

SUPPLEMENTARY  INFORMATION: 

Overview 

The  training  program's  objectives  are 
twofold:  To  strengthen  and  develop  the 
skiUa  of  overseas  educational  advisers: 
and  to  build  a  corps  of  knowledgeable 
advisers  who  are  skilled  as  trainers  and 
can  advance  the  field  of  educational 
advising  in  their  home  countries  with 
new  and  current  expertise,  techniques 
and  knowledge  of  applicable 
technology.  Each  component  of  the 
training  program  should  be  designed  to 
provide  detailed,  hands-on  learning  in 
areas  such  as  facilitating  access  to  U.S. 
higher  education,  communicating  cross- 
culturally,  and  managing  an  advising 
center.  Special  attention  should  be 
given  to  the  use  of  technology,  both  as 
a  necessary  advising  skill,  and  as  a 
potential  tool  to  develop  new  and 
creative  advising  approaches.  Similarly, 
a  significant  emphasis  should  be  placed 
on  outreach,  partnership  and  cost- 
sharing  strategies  and  skills 
development 


Guidelines 


^r^ 


1.  Pattieipants 

For  the  purposes  of  this  RFP.  eligible 
advisera  are  defined  as  those  who  have 
demonstrated  the  skills  associated  with 
the  four  major  components  of  overseas 
educational  advising:  (1)  Basic 
knowledge  of  the  U.S.  and  home 
country  educational  systems;  (2)  basic 
knowledge  of  the  U.S.  higher  education 
application  process;  (3)  demonstrated 
educational  advising  and  cross-Cidtural 
communication  skilk:  and  (4) 
demonstrated  office  management  skills 
as  they  relate  to  an  overseas  advising 
center.  In  addition,  each  must 
demonstrate  leadership  and  a       '   ' ' 
commitment  to  the  profession. 

Ten  participants  are  expected  for  each 
separate  training  program.  Participants 
will  be  selected  by  USIA  based  on 
nominations  from  overseas  posts.  The 
grant  recipient  will  be  consulted  during 
die  selection  {frocess  and  have  input 
into,  but  not  responsibility  for,  final 
selecticHis.  To  be  eligible,  an  adviser 
.must  have  two  to  five  years  of 
experience  and  a  demonstrated 
commitment  to  the  field  of  overseas 
advising.  Based  on  the  nominations 
received,  USIA  will  assign  advisers  to 
either  the  spring  or  fall  session  in  such 
a  way  that  each  group  is  similar  in  terms 
of  years  of  experience  and  skill  level. 

2.  Program  Design 

USIA  invites  organizations  to  submit 
creative  and  flexible  program  plans 
which  can  be  tailored,  in  close 
consultation  with  E/ASA,  to  the  -*5 

selected  advisers'  individual  needs. 
However,  the  proposal  should  still 
include  an  overall  project  "framework 
which  identifies  objectives,  an 
implementation  plan  and  measurable, 
expected  outcomes.  Possible  topics  to 
incorporate  in  the  program  include: 
Degree  equivalency  and  accreditation: 
international  student  admissions; 
financial  aid:  standardized  testing;  ESL 
programs;  inunigration  and  visa  issues; 
fields  of  study,  cultural  adjustment/U.S. 
societal  diversity;  specialized  Internet 
usage;  distance  learning;  proposal 
writing;  fundraising;  public  relations 
and  marketing;  determining  appropriate 
fees  for  students  and  others,  given  each 
host  coimtry's  environment;  trends  in 
advising  center  self-sufficiency;  and 
training  and  management  of  volunteer 
staff. 

3.  Training/Program  Phases    -  < 

The  program  should  include 
attendance  at,  and  active  participation 
in,  either  the  spring  national  NAFSA 
conference  or  a  fall  regional  conference 
where  workshops  and  seminan  address 


various  issues  of  current  interest  to 
international  educators  and  overseas 
advisera  and  where  the  opportunity  to 
brainstorm  and  to  share  information 
plays  an  important  part.  The  USG 
supports  the  conference  participation  of 
the  10  advisers,  providing  their  travel 
and  accommodations,  and  arranges 
presMitaUcms  and/or  participation  in 
panels  and  wctfkshops.  In  1997,  the 
national  conference  is  scheduled  for 
May  20-23  in  Vancouver,  BC  The 
regional  conferences  typically  occur  in 
O^ober  or  November.  In  addition,  each 
program  should  include  an  internship 
experience  at  a  U.S.  college  or 
university.  Ideally,  advisera  should  be 
on  campus  while  classes  are  in  session 
to  optimize  their  experience  through 
interaction  with  students. 


4.  Logistics 

The  recipient  organization  will  be 
responsible  for  arrangements  associated 
with  this  program.  These  include 
organizing  a  coherent  progression  of 
activities,  providing  international  and 
domestic  travel  arrangements  for  all  ^ 
advisera,  making  lodging  and  local 
transportation  arrangements,  orienting 
and  debriefing  advisera,  preparing  any 
necessary  support  material,  locating 
host  campuses  and  working  with  host 
institutions  and  experts  in  the  field  of 
higher  education  and  overseas  advising 
to  achieve  maximiun  program 
effectiveness  through  hands-on 
applications  and  training  and  direct 
involvement  in  the  administration  of 

Practices  and  policies  in  institutions  of 
igher  education. 

5.  Evaluation/FoUow-Up 

The  proposal  miist  include  a  detailed 
evaluation  and  follow-up  plan.  Special 
emphasis  should  be  given  to  designing 
a  program  which  incorporates  outcome 
measurement  strategies  that  assess  its 
ultimate  effectiveness. 

6.  Visa/Insurance/Tax  Requirements 

The  program  must  comply  with  )-l 
visa  regiilations.  Participant  health  and 
accident  insiuance  will  be  provided  the 
overseas  advisera  by  USIA;  the  recipient 
organization  will  be  responsible  for 
enrolling  participants  in  USIA's 
insurance  program  and  providing  any 
necessary  assistance  should  medical 
care  be  needed.  Administration  of  the 
program  must  be  in  compliance  with 
reporting  and  withholding  regulations 
for  federal,  state,  and  local  taxes  as 
applicable.  Recipient  organizationsi' 
should  demonstrate  tax  regulation 
adherence  in  the  proposal  narrative  and 
budget. 
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7.  Printed  Materials  y  .-  ■ 

Drafts  of  all  printed  mateiftl 
developed  for  this  program  should  be 
submitted  to  E/ASA  for  review  and 
approval.  All  official  documents  should 
highlight  the  U.S.  government's  role  as 
program  sponsor  and  funding  source. 
US^  requests  that  it  receive  the 
copyright  use  and  be  allowed  to 
distribute  any  of  this  material  if  it  sees 
fit  to  do  so. 

Proposed  Budget 

Applicants  must  submit  a 
comprehensive  line  item  budget  based 
on  the  budget  guidelines  in  the  PSI  for 
the  entire  program.  USIA's  grant 
assistance,  up  to  $150,000  in  total,  is 
expected  to  constitute  only  a  portion  ot 
the  total  project  funding.  Cost  sharing  is 
required  and  the  proposal  should  list 
other  anticipated  sources  of  support. 
Grants  awanied  to  eligible  organizations 
with  less  than  four  years  of  experience 
in  conducting  international  exchange 
programs  will  be  limited  to  $60,000. 

Applicants  must  submit  a 
comprehensive  budget  for  the  entire 
program.  There  must  be  a  summary 
budget  as  well  as  a  break-down 
reflecting  both  the  administrative 
budget  and  the  program  budget.  Please 
refer  to  the  Solicitation  Package  for 
complete  formatting  instructions.  For 
clarification,  applicants  should  provide 
separate  sub-budgets  for  each  training 
component. 

Allowable  costs  for  the  program 
include  the  following: 

(1)  Salaries  and  fringe  benefits;  travel 
and  per  diem; 

(2)  Other  direct  costs,  inclusive  of 
rent,  utilities,  etc.; 

(3)  Indirect  expenses,  auditing  costs; 

(4)  Participant  program  costs;  i.e. 
international/domestic  travel,  per  diem, 
conference  attendance,  resource 
materials. 

Please  refer  to  the  Solicitation 
Package  for  complete  budget  guidelines. 

Review  Process 

USIA  will  acknowledge  receipt  of  all 
proposals  and  will  review  them  for 
technical  eligibihty.  Proposals  will  be 
deemed  ineligible  if  they  do  not  fully 
adhere  to  the  guidelines  stated  herein 
and  in  the  Solicitation  Package.  Eligible 
proposals  will  be  forwarded  to  panels  of 
USLA  officers  for  advisory  review.  All 
eligible  proposals  will  be  reviewed  by 
the  program  office,  as  well  as  the  USIA 
Area  Offices.  Proposals  may  also  be 
reviewed  by  the  Office  of  the  General 
Coimsel  or  by  other  Agency  elements. 
Funding  decisions  are  at  the  discretion 
of  the  USLA  Associate  Director  for 
Educational  and  Cultural  ASairs.  Final 


technical  authority  for  assistance 
awards  (grants  or  cooperative 
agreements)  resides  with  the  USIA 
grants  officer. 

Review  Criteria 

Technically  eligible  applications  will 
be  competitively  reviewed  according  to 
the  criteria  stated  below.  These  criteria 
are  not  rank  ordered  and  all  carry  equal 
weight  in  the  proposal  evaluation: 

1 .  Quality  of  the  progfom  idea: 
Proposals  ^ould  exhibit  a  thorough 
knowledge  and  imderstanding  of 
current  issues  facing  international 
educators  and  display  originality, 
substance,  precision,  and  relevance  to 
Agency  mission. 

2.  Program  planning:  Detailed  agenda 
and  relevant  woric  plan  should 
demonstrate  substantive  undertakings 
and  logistical  capacity.  Agenda  and  plan 
should  adhere  to  the  program  overview 
and  guidelines  described  above. 

3.  Ability  to  achieve  program 
objectives:  Objectives  should  be 
reasonable,  feasible,  and  flexible. 
Proposals  should  clearly  demonstrate 
how  the  institution  will  meet  the 
program's  objectives  and  plan  for  the 
professional  development  of  overseas 
educational  advisers. 

4.  Multiplier  effect/impact:  Proposed 
programs  should  strengthen  long-term 
mutual  understanding,  including 
maximum  sharing  of  educational 
information  issues  and  establishment  of 
long-term  institutional  and  individual 
linkages. 

5.  Support  of  Diversity:  Proposals 
should  demonstrate  substantive  support 
of  the  Biueau's  policy  on  diversity. 
Achievable  and  relevant  features  should 
be  cited  in  both  program  administration 
(program  venue  and  program 
evaluation)  and  program  content 
(orientation  and  wrap-up  sessions, 
program  meetings,  resource  materials 
and  follow-up  activities). 

6.  Institutional  Capacity:  Proposed 
personnel  and  institutional  resources 
should  be  adequate  and  appropriate  to 
achieve  the  program  or  project's  goals. 

7.  Institution's  Recora/Aoility: 
Proposals  should  demonstrate  an 
institutional  record  of  successful 
exchange  programs,  including 
responsible  fiscal  management  and  full 
compliance  with  all  reporting 
requirements  for  past  Agency  grants  as 
determined  by  USIA's  Office  of 
Contracts.  The  Agency  will  considOT  the 
past  performance  of  prior  recipients  and 
the  demonstrated  potential  of  new 
applicants. 

8.  Project  Evaluation:  Proposals 
should  include  a  plan  to  evaluate  the 
activity's  success,  both  as  the  activities 
unfold  and  at  the  end  of  the  program.  A 


draft  survey  questionnaire  or  othw 
technique  pltis  descripticm  of  a 
methodology  to  tise  to  link  outcomes  to 
original  project  objectives  is 
recommended.  Successful  applicants 
will  be  expected  to  submit  intermediate 
reports  aftar  each  project  component  is 
concluded  or  qtiarterly,  whichever  is 
less  frequent. 

9.  Cost-effectiveness:  The  overiiead 
and  administrative  components  of  the 
proposal,  including  salaries  and 
honoraria,  should  be  kept  as  low  as 
possible.  All  other  items  should  be 
necessary  and  appropriate. 

10.  Cost-sbanng:  Proposals  should 
maximize  cost-sharing  through  other 
private  sector  support  as  well  as 
institutional  direct  funding 
contributions. 

Notice 

The  terms  and  conditions  published 
in  the  RFP  are  binding  and  may  not  be 
modified  by  any  USIA  representative. 
Explanatory  information  provided  by 
the  Agency  that  contradicts  published 
language  will  not  be  binding.  Issuance 
of  the  RFP  does  not  constitute  an  award 
commitment  on  the  part  of  the 
Government  The  Agency  reserves  the 
right  to  reduce,  revise,  or  increase 
proposal  budgets  in  accordance  with  the 
needs  of  the  program  and  the 
availability  of  funds.  Awards  made  will 
be  subject  to  periodic  reporting  and 
evaluation  requirements. 

NotificatioD 

Final  awards  cannot  be  made  until 
funds  have  been  appropriated  by 
Congress,  allocated  and  committed 
through  internal  USIA  procedures. 

Dated:  December  9, 1996. 
Dell  Pendergraat. 

Deputy  Associate  Director  for  Educational 
and  Cultural  Affairs. 

|FR  DcK.  9&-31552  Filed  12-11-96;  8:45  am] 
BHXSM  COOC  •230-01-M 


DEPARTMENT  OF  VETERANS 
AFFAIRS 

Proposed  Information  Collection 
Activity;  Public  Comment  Request 

AQBICY:  Veterans  Benefits 

Administration,  Departm^t-of  Veterans 

Affairs. 

action;  Notice. __^ 

SUMMARY:  As  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden.  Veterans  Benefits 
Administration  (VBA)  invites  the 
general  public  and  other  Federal 
agencies  to  comment  on  this 
infcumation  collection.  This  request  for 
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conunent  is  being  made  pursuant  to  the 
Paperwork  Reduction  Act  of  1995  (Pub. 
L  104-13;  44  U.S.C.  3506(c)(2)(A)). 
Comments  should  address  the  accuracy 
of  the  burden  estimates  and  ways  to 
minimize  the  burden  including  the  use 
of  automated  collection  techniques  or 
the  use  of  other  forms  of  information 
technology,  as  well  as  other  relevant 
aspects  of  the  information  collection. 

DATES:  Written  comments  and 
recommendations  on  the  proposal  for 
the  collection  of  information  should  be 
on  or  before  February  10, 1997. 

ADDRESSES:  Direct  all  written  comments 
to  Nancy  ].  Kessinger,  Veterans  Benefits 
Administration  (20S52).  Department  of 
Veterans  Affairs,  810  Vermont  Avenue, 
NW,  Washington.  DC  20420.  All 
comments  will  become  a  matter  of 
public  record  and  will  be  summarized 
in  the  VBA  request  for  Office  of 
Management  and  Budget  (OMB) 
approval.  In  this  document  VBA  is 
soliciting  comments  concerning  the 
following  information  collection: 

OMB  Control  Number:  2900-0002. 

Title  and  Form  Number:  Income-Net 
Worth  and  Employment  Statement,  VA 
Form  21-527. 

Type  of  Review:  Revision  of  a 
currently  approved  collection. 

Need  and  Uses:  The  form  is  used  by 
the  claimant  to  submit  a  supplemental 
claim  for  disability  pension  or  disability 
compensation  based  on  individual 
unemployability.  The  information  is 
necessary  to  determine  eligibility  to 
these  benefits.  The  form  is  being  revised 
to  request  additional  information  for 
purposes  of  Electronic  Funds  Transfer 
(EFT). 

Current  Actions:  The  information  is 
used  by  the  VBA  to  determine  eligibility 
and  benefit  rates  for  veterans'  dis^ihty 
pension  and  compensation  based  on 
individual  imemployability. 

Affected  Public:  Individuals  or 
households. 

Estimated  Annual  Burden:  104,440 
hours. 

Estimated  Average  Burden  Per 
Respondent:  60  minutes. 

Frequency  of  Response:  On  occasion. 

Estimated  Number  of  Respondents: 
104,440. 

FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  form  should  be  directed  to 
Department  of  Veterans  AfEairs,  Attn: 
Nanc^  J.  Kessinger,  Veterans  Benefits 
Admitiistration  (20S52),  Department  of 
Veterans  Affairs.  810  Vermont  Avenue. 
NW.  Washington,  DC  20420,  Telephone 
(202)  273-7079  or  FAX  (202)  275-4884. 

Dated:  November  28. 1996. 


By  direction  of  the  Secretary. 
DonaU  L.  Neilaaa, 

Director.  Information  Management  Service. 
[FR  Doc  96-31506  Piled  12-11-96;  8:45  ami 
WJJNQ  COM  nas-ovr 


Proposed  Information  Collection 
Actfvtty;  Public  Comment  Request 

AQENCY:  Veterans  Benefits 
Administration,  Department  of  Veterans 
Affairs. 
ACTION:  Notice. 

SUMMARY:  As  part  of  its  continuing  effort 
to  reduce  paperworlc  and  respondent 
btutien.  Veterans  Benefits 
Administration  (VBA)  invites  the 
general  public  and  other  Federal    • 
agencies  to  comment  on  this 
information  collection.  This  request  for 
comment  is  being  made  pursumt  to  the 
Paperwork  Reduction  Act  of  1995  0*ub. 
L.  104-13;  44  U.S.C.  3506(c)(2)(A)). 
Comments  should  address  the  accuracy 
of  the  bxutlen  estimates  and  ways  to 
minimize  the  burden  including  the  use 
of  automated  collection  techniques  or 
the  use  of  other  forms  of  information 
technology,  as  well  as  other  relevant 
aspects  of  the  information  collection. 
DATES:  Written  comments  and 
recommendations  on  the  proposal  for 
the  collection  of  information  should  be 
received  on  or  before  February  10, 1997. 
ADDRESSES:  Direct  all  written  comments 
to  Nancy  J.  Kessinger,  Veterans  Benefits 
Administration  (20S52),  Department  of 
Veterans  Affairs,  810  Vermont  Avenue, 
NW.  Washington,  DC  20420.  All 
comments  will  become  a  matter  of 
public  record  and  will  be  siunmarized 
in  the  VBA  request  for  Office  of 
Management  and  Budget  (OMB) 
approval.  In  this  document  VBA  is 
soliciting  comments  concerning  the 
following  information  collection: 

OMB  Control  Number:  2900-0209. 

Title  and  Form  Number:  Application 
for  Work-Study  Allowance,  VA  Form 
22-8691. 

Type  of  Review:  Revision  of  a 
currently  approved  collection. 

Need  and  Uses:  The  form  is  needed  to 
identify  those  veteran-students  who 
wish  to  apply  for  the  supplemental  VA 
work-study  allowance  and  to  assist  VA 
in  selecting  eligible  applicants. 

Current  Actions:  The  information 
solicited  on  the  form  is  necessary  to 
identify  and  select  eligible  veterans, 
selected  reservists,  and  siuvivors  or 
dependents  to  receive  work-study 
benefits. 

Affected  Public:  Individiuds  or 
households. 

Estimated  Annual  Burden :  4 .641    ■ 
hours.  ;•'-'• 


Estimated  Average  Burden  Per 
Respondent:  15  minutes. 

Frequency  of  Response:  On  occasion. 

Estimated  Number  of  Respondents: 
27.848. 

FOR  FURTHER  INFORMATION  CONTACT:  " 
Requests  for  additional  information  or 
copies  of  the  form  should  be  directed  to 
Department  of  Veterans  Affairs.  Attn: 
Nancy  J.  Kessinger.  Veterans  Benefits 
Administration  (20S52),  Department  of 
Veterans  Affairs,  810  Vermont  Avenue, 
NW,  Washington,  DC  20420,  Telephone 
(202)  273-7079  or  FAX  (202)  275-4884. 

Dated:  November  26, 1996. 

By  direction  of  the  Secretary. 
Donald  L.  NeUaon, 

Director,  Information  Management  Service. 
[FR  Doc.  96-31507  Filed  12-11-96;  8:45  am) 
MJJNQ  cooc  nao-oi-p 


Agency  Information  Collection: 
Sutxnisslon  for  OMB  Review; 
Comment  Request 

AQENCY:  Veterans  Benefits 
Administration,  Department  of  Veterans 
Affairs. 
ACTION:  Notice. 

SUMMARY:  The  Veterans  Benefits 
Administration  (VBA),  Department  of 
Veterans  Affairs,  Has  submitted  to  the 
Office  of  Management  and  Budget 
(OMB)  the  following  proposal  for  the 
collection  of  information  imder  the 
provisions  of  the  Paperwork  Reduction 
Act  (44  U.S.C.  Chapter  35). 

OMB  Control  Number:  2900-0086. 

Title  and  Form  Number:  Request  for 
Determination  of  Eligibility  and 
Available  Loan  Guaranty  Entitlement. 
VA  Form  26-1880. 

Type  of  Review:  Reinstatement, 
without  change,  of  a  previously 
approved  collection  for  which  approval 
has  expired. 

Need  and  Uses:  The  form  is 
completed  by  an  applicant  to  establish 
eligibility  for  Loan  Guaranty  benefits, 
request  restoration  of  entitlement 
previously  used,  or  request  a  duplicate 
Certificate  of  Eligibility  due  to  the 
original  being  lost  or  stolen.  The 
information  furnished  on  the  form  is 
necessary  for  the  VBA  to  make  a 
determination  on  whether  or  nor  the 
applicant  is  eligible  for  Loan  Guaranty 
benefits. 

Affected  Public:  Individuals  or 
households. 

Estimated  Annual  Burden:  117. 093 
hours. 

Estimated  Average  Burden  Per 
Respondent:  15  minutes. 

Frequency  of  Response:  On  occasion. 

Estimated  Number  of  Respondents: 
^468.372. 
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ADDRESSES:  A  copy  of  this  submissioD 
may  be  obtained  from  Ron  Taylor,  VA 
Clearance  Officer  (04SA4),  Department    . 
of  Veterans  Affairs,  810  Vermont 
Avenue,  NW,  Washington,  DC  20420, 
(202)273-8015.-^ 

Comments  and  tecommendations 
concerning  this  submission  should  be 
directed  to  VA's  C»4B  Desk  Officer, 
Allison  Eydt,  OMB  Human  Resources 
and  Housing  Branch,  New  Executive 
Office  Building,  Room  10235, 
Washington,  DC  20503  (202)  395-4650. 
DO  NOT  send  requests  for  benefits  to 
this  address. 

DATES:  Comments  on  the  information 
.  collection  should  be  directed  to  the 
OMB  Desk  Officer  on  or  before  January 
13, 1997. 

FOR  FURTHER  INFORMATION  CONTACT:  Ron 
Taylor,  VA  Qearance  Officer  (045A4), 
(202) 273-8015. 

Dated:  November  26, 1996. 

By  dinctioD  of  the  Secretary,  "  '""'-^ 

Donald  L-NmUmui. 

Director,  Information  Management  Service. 
[FR  Doc  96-31506  Filed  12-11-96;  8:45  am] 
■UJNQ  COOC  I 


ADDRESSES:  A  copy  of  this  submission 
may  be  obtained  from  Ron  Taylor,  VA 
Qearance  Officer  (045A4),  Department 
of  Veterans  Affairs,  810  Vermont 
Avenue,  NW,  Washington,  DC  20420, 
(202) 273-8015. 

Comments  and  recommendations 
concerning  this  submission  should  be 
directed  to  VA's  OMB  Desk  Officer, 
Allison  Eydt,  OMB  Hiunan  Resources 
and  Housing  Branch,  New  Executive 
Office  Building,  Room  10235, 
Washington,  DC  20503  (202)  395-4650. 
Do  not  send  requests  for  benefits  to  this 
address. 

DATES:  Comments  on  the  information 
collection  should  be  directed  to  the 
OMB  Desk  Officer  on  or  before  January 
13, 1997. 

FOR  FURTHER  INFORMATION  CONTACT:  Ron 
Taylor,  VA  Clearance  Officer  (045A4). 
(202) 273-6015. 

Dated:  November  26, 1996. 
'  -    By  direction  of  the  Secretary. 
Donald  L.  Nrtbon. 

Director,  Information  Management  Service. 
(FR  Doc.  96-31509  Filed  12-11-96;  8:45  am] 
■LUNQ  COM  ano-oi-p 


AgaiKy  Information  Collection: 
Sutxniaalon  for  OMB  Review; 
Comment  Request 

AGENCY:  Veterans  Benefits 

Administration,  Department  of  Veterans 

Afbirs. 

ACTION:  Notice.  ^     - 

SUMMARY:  The  Veterans  Benefits 
Administration  (VBA),  Department  of 
Veterans  Affairs,  has  submitted  to  the 
Office  of  Management  and  Budget 
(OMB)  the  following  proposal  for  the 
collection  of  information  under  the 
provisions  of  the  Paperwork  Reduction 
Act  (44  U.S.C.  Chapter  35). 

Oh4B  Control  Ntunbet:  2900-0236. 

Title  and  Form  Number:  AppUcation 
for  Education  Loan,  VA  Form  22-8725. 

Type  of  Review:  Reinstatement, 
without  change,  of  a  previoiisly 
approved  collection  for  which  approval 
has  expired. 

Need  and  Uses:  This  form  requests 
information  needed  to  determine 
eligibiUty  for  an  education  loan.  A 
complete  report  of  the  appUcant's 
finnnrial  resouTces  and  education- 
related  expenses  is  required  to  compute 
the  amount  of  an  education  loan. 

Affected  Public:  Individuals  or 
hmueholds. 

Estimated  Annual  Burden:  33  hours. 
'    Estimated  Average  Burden  Per 
Respondent:  40  minutes  per  application. 

Frequency  of  Response:  Annually. 

£stiinatecr  Number  of  Respondents: 
50. 


Agency  Information  Collection: 
SutMnlssion  for  OMB  Reviaw; 
Comment  Request 

AGENCY:  Veterans  Benefits 
Administration,  Department  of  Veterans 
Affairs. 
ACTION:  Notice. 

summary:  The  Veterans  Benefits 
Administration  (VBA),  Department  of 
Veterans  Affairs,  has  siibmitted  to  the 
Office  of  Management  and  Budget 
(OMB)  the  following  proposal  for  the 
collection  of  information  under  the 
provisions  of  the  Paperwork  Reduction 
Act  (44  U.S.C.  Chapter  35). 

OMB  Control  Number:  2900-0089. 

Title  and  Form  Number:  Statement  of 
Dependency  of  Parents,  VA  Form  21- 
509. 

Type  of  Review:  Reinstatement, 
without  change,  for  a  previously 
approved  collection  for  which  approval 
has  expired. 

Need  and  Uses:  The  form  is  used  to 
gather  the  necessary  information  needed 
to  determine  eUgibility  to  benefits  for 
dependent  parents.  Without  the 
information,  it  would  not  be  possible  for 
the  VBA  to  authorize  benefits  to  or  for 
dependent  parents. 

Affected  Public:  Individuals  or 
households. 

Estimated  Annual  Burden:  20,000 
hours. 

Estimated  Average  Burden  Per 
Respondent:  30  minutes. 


Frequency  of  Response:  On  occasion. 

Estimated  Numbv  of  Respondents: 
40,000. 

ADDRESSES:  A  copy  of  this  submission 
may  be  obtained  from  Ron  Taylor,  VA 
Clearance  Officer  (045A4),  Department 
of  Veterans  Affairs.  810  Vermont 
Avenue.  NW.,  Wellington,  DC  20420. 
(202) 273-8015. 

Comments  and  recommendations 
concerning  this  sulHnission  should  be 
directed  to  VA's  OMB  Desk  Officer, 
Allison  Eydt,  OMB  Human  Resources 
and  Housing  Branch,  New  Executive 
Office  Building,  Room  10235, 
Washington,  DC  20503  (202)  395-4650. 
Do  not  send  requests  for  benefits  to  this 
address. 

DATES:  Comments  on  the  information 
collection  should  be  directed  to  the 
OMB  Desk  Officer  on  or  before  January 
13, 1997. 

FOR  FURTHER  INFORMATION  CONTACT:  Ron 
Taylor,  VA  Clearance  Officer  (045A4). 
(202) 273-8015. 

Dated:  November  26, 1996. 

By  direction  of  the  Secretary. 
Donald  L.  NcUmmi, 

DirecUr  In  formation  Management  Service. 
(FR  Doc  96-31510  Filed  12-11-96;  8:45  am] 

■LUNQ  oooc  tna-ei<# 


Agency  Information  Collection: 
SutMnlsslon  for  OMB  fteview; 
Comment  Request 

agency:  Veterans  Benefits 

Administration,  Department  of  Veterans 

Affairs. 

action:  Notice. 

SUMMARY:  The  Veterans  Benefits 
Administration  (VBA),  Department  of 
Veterans  Affairs,  has  submitted  to  the 
Office  of  Klanagement  and  Budget 
(OMB)  the  following  proposal  for  the 
collection  of  information  under  the 
pro\i4sions  of  the  Paperwork  Reduction 
Act  {44  U.S.C  Chapter  35). 

OMB  Control  Number:  2900-0176. 

Title  and  Form  Number:  Monthly 
Record  of  Training  and  Wages.  VA  Form 
20-1905C. 

Type  of  Review:  Reinstatement,  with 
change,  of  a  previously  approved 
collection  for  which  approval  has 
expired. 

Need  and  Uses:  The  requested 
information  is  used  to  verify  the  training 
history  and  to  determine  the  continuing 
entitlement  to  benefits.  The  form  reports 
the  number  of  hoiuv  spent  each  month 
on  each  unit  of  training. 

Affected  Public:  Busmess  or  other  for- 
profit,  individuals  or  households,  and 
not-for-profit  institutions. 

Estimated  Annual  &xrden:  3,000 
hoiirs. 
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Estimated  Average  Burden  Pa- 
Respondent:  15  minutes. 

Frequency  of  Response:  Monthly. 

Estimated  Number  of  Respondents: 
12,000. 

ADDRESSES:  A  copy  of  this  submission 
may  be  obtained  firom  Ron  Taylor,  VA*' 
Clearance  Officer  (04SA4),  Department 
of  Veterans  Affairs,  810  Vermont 
Avenue,  NW.,  Washington,  IX:  20420, 
(202) 273-«015. 

Comments  and  recommendations 
concerning  this  submission  should  be 
directed  to  VA's  0MB  Desk  Officer, 
Allison  Eydt,  OMB  Human  Resources 
and  Housing  Branchy  New  Executive 
Office  Building,  Room  10235, 
Washington,  DC  20503  (202)  395-4650. 
Do  not  send  requests  for  benefits  to  this 
address. 

DATES:  Comments  on  the  information 
collection  should  be  directed  to  the 
OMB  Desk  Officer  on  or  before  January 
13, 1997. 

FOR  FURTHER  INFORMATION  CONTACT:  Ron 
Taylor,  VA  Clearance  Officer  (045A4), 
(202) 273-8015. 

Dated:  November  26. 1996. 

By  direction  of  the  Secretary. 
Donald  L.  Nei]«m, 

Director,  Information  Management  Service. 
(FR  Doc.  96-31511  Filed  12-11-96;  8:45  am) 

■LUNQ  COOK  nSO-01-M 


Agency  Infonnatlon  Coltoctton: 
Submission  for  OMB  ftowlswr;     -^  ... 
Comment  RsquMt  ^'  "^  . 

AGENCY:  National  Cemetery  System, 
Department  of  Veterans  AChirs.     .       . 
ACTION:  Notice.  S' 

SUMMARY:  The  National  Cemetery 
System  (NCS),  Department  cf  Veterans 
Affairs,  has  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  the   ''-^-f' 
following  proposal  for  the  collection  of 
information  under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35). 

OMB  Control  Number:  None  assigned. 

Title:  PMC  (Presidential  Memorial 
Certificate)  Insert. 

Type  of  Review:  New  collection. 

Need  and  Uses:  The  PMC  Insert  will 
be  used  by  the  recipient  to  notify  the 
NCS  if  the  original  certificate  contains 
an  error,  or  arrives  in  an  unacceptable 
condition,  or  to  request  additional 
certificates  for  other  family  members. 
The  information  will  be  used  by  the 
NCS  to  promptly  reissue  or  provide 
additional  certificates. 

i4^ecfed  PuW/c:  Individuals  or 
households. 

Estimated  Annual  Burden:  1 ,080 
hours. 

Estimated  Average  Burden  Per  .  .,;. 
Respondent:  2  minutes.  ""    ' 


Frequency  of  Response:  On  occasion. 

Estimated  Number  of  Respondents: 
32,400. 

ADDRESSES:  A  copy  of  this  submission 
may  be  obtained  from  R»n  Taylor,  VA 
Qearance  Officer  (045 A4),  Department 
of  Veterans  Afiairs.  810  Vermont 
Avenue,  NW.,  Washington.  DC  20420, 
(202) 273-8015. 

Comments  and  recommendations 
cbnceming  this  submission  should  be 
directed  to  VA's  OMB  Desk  Officer. 
Allison  Eydt,  OMB  Human  Resources 
and  Housing  Branch,  New  Executive 
Office  Building,  Room  10235, 
Washington,  DC  20503  (202)  395-4650. 
Do  not  send  requests  for  benefits  to  this 
address. 

DATES:  Comments  on  the  information 
collection  should  be  directed  to  the 
OMB  Desk  Officer  cm  or  before  January 
13, 1997. 

FOR  FURTHER  INFORMATION  CONTACT:  Ron 
Taylor,  VA  Clearance  Officer  (045A4), 
(202)  273-8015. 

Dated:  November  26, 1996. 

By  direction  of  the  Secretary. 
Donald  L.  Neilaon. 

Director,  Information  Managenwnt  Service. 
[FR  Doc.  96-31512  Filed  12-11-96;  8:45  am] 
BajJNQ  COM  S3a>-01-P 
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DEPARTMENT  OF  JUSTICE 
Ofllo*  ofJustic*  Programs 

(CJP(OJJOP)NO.«107] 

ZMMNo.t121-ZA54 

Notfco  Of  the  Fiscal  Year  1996  Missing 
and  Explollsd  Children's  Program 


Announcsmant  of  Discrstionafy 
Competttive  Assistance  Grant 

AQENCY:  Office  of  Justice  Programs, 
Office  of  Juvenile  Justice  and 
Delinquency  Prevention,  Justice. 

ACTION:  Notice  of  final  program  plan  and 
announcement  of  a  discretionary 
assistance  grant 

SUMMARY:  The  Administrator  of  the 
Office  of  Juvenile  Justice  and 
Delinquency  Prevention  (OJJDP) 
pursuant  to  the  Missing  Children's 
Assistance  Act  (42  U.S.C  5771-5780)  is 
authorized  to  support  research, 
demonstration,  or  services  programs  to 
educate  parents,  provide  information, 
aid  communities,  increase  knowledge, 
address  the  needs  of  missing  children 
and  their  fiamilies,  and  establish  or 
operate  statewide  clearinghouses  to 
assist  in  locating  and  recovering  missing 
children.  OJJDP  published  its  Title  IV 
Missing  and  Exploited  Children's 
Program  Fiscal  Year  1996  Proposed 
Program  Plan  in  the  Federal  Register  on 
July^7,  1996,  for  a  60-day  pericxi  of 
public  conmaent.  The  Office  received 
three  letters  commenting  on  the 
Proposed  Plan.  All  comments  have  been 
considered  in  the  development  of  the 
Final  Program  Plan  for  the  Title  IV 
Missing  and  Exploited  Children's 
Program  for  Fiscal  Year  (FY)  1996. 

DATES:  Applications  under  this  program 
must  be  received  by  5  p.m.  e.s.t., 
Frt>ruary  10, 1997. 

ADDRESSES:  Applications  must  be 
received  by  mail  or  hand-delivered  to: 
Office  of  Juvenile  Justice  and 
Delinquency  Prevention,  Missing  and 
Exploited  Children's  Program,  c/o 
Juvenile  Justice  Resource  Center,  1600 
Research  Boulevard,  Mail  Stop  2K, 
RockviUe,  Maryland,  20850.  . 
Application  kits  can  be  obtained  by 
contacting  the  Juvenile  Justice  Resource 
Center  at  the  above  address  or  at  301- 
251-5535. 

FOR  FURTHER  INFORMATION  CONTACT^ 
Shay  Bilchik,  Administrator,  Office  of 
Juvenile  Justice  and  Delinquency 
Prevention,  633  Indiana  Avenue  NW., 
7th  Floor,  Washington,  D.C.,  20531. 


8UPPt.EMENTARY  INFORMATION: 

Comments  on  Pnqpoeed  Fiscal  Yi 
1996  Program  Plan 

One  letter  contained  several 
comments  on  the  Proposed  Plan,  while 
the  other  two  letters  provided  just  one 
comment  each.  One  of  the  single- 
comment  letters  commented  on  Goal  1 
of  the  Proposed  Plan,  Increase 
Awareness  of  Problems  Relating  to 
Missing  and  Exploited  Children,  and 
one  expressed  interest  in  the  proposed 
Parent  Resource  Support  Network 
Pr^ram. 

Tne  folloMfing  is  a  siunmary  of  the 
substantive  comments  on  the  Proposed 
Plan  and  OJJIX>'s  responses.  Each 
comment  was  made  by  a  single 
respondent  .   ... 

Comment:  Support  was  expressed  for 
OJJDP's  goal  of  "increasing  awareness  of 
problems  relating  to  missing  and 
exploited  children",  with  a  suggestion 
that  this  goal  would  be  furthered  by  the 
inclusion  of  parents  of  children  who  are 
victims  of  violent  crimes. 

Response:  OJJDP  agrees  and  will 
include  parents  of  children  who  are 
victims  of  violent  crime  in  this  goal. 

Comment:  Strong  support  was  given 
to  the  proposed  Parent  Resource 
Support  Network  Program. 

Response:  The  Final  Program  Plan 
includes  establishment  of  this  Network 
through  a  competitive  award. 

Comment:  With  regard  to  the 
establishment  of  a  Parent  Resource 
Support  Network,  a  data  bank  of 
missing  children  should  be  established 
by  the  grantee.  The  grantee  should  woilc 
closely  with  the  National  Center  for 
Missing  and  Exploited  Children 
(NCMEC). 

Response:  The  successful  applicant 
will  be  expected  to  establish  a  working 
relationship  with  NCMEC  because 
NCMEC  serves  as  the  national 
clearinghouse  and  resource  center  for 
missing  and  exploited  children  under  a 
cooperative  agreement  with  OJJDP. 
Cooperation  between  the  Parent 
Resource  Support  Network  and  NCMEC 
will  eliminate  service  duplication  and 
enhance  coordination  of  the  national 
response  to  missing  children  cases. 
Applicants  for  the  award  to  establish  the 
Parent  Resource  Support  Network  may 
address  the  need  for  access  to  a  missing 
children  data  base  in  their  appUcations. 

NCMEC  currently  has  procedures  that 
its  case  managers  use  to  provide 
followup  information  to  parents-of 
missing  children.  In  addition,  OJJDP 
plans  to  work  with  its  grantees,  other 
missing  children  agencies  or 
organizations,  and  interested  parties  to 
develop  protocols  for  State 
clearinghouses,  nonprofit  organizations. 


and  NCMEC  and  to  incorporate  joint 
followup  procediues  and  to  provide 
information  to  parents  of  missing 
children  and  to  law  enforcement 
officials. 

Comments:  Three  specific 
recommendations  were  made 
concerning  the  proposed  Parent 
Resource  Support  Network:  (a)  Develop 
a  computerized  Usting  of  all  parents  of 
missing  children;  (b)  fund  an  aimual 
conference  for  the  parents  of  missing 
children;  and  (c)  provide  detailed 
information  about  how  the  money  is  to 
be  spent  for  training  and  technical 
assistance. 

Response:  (a)  Absent  compelling 
evidence,  OJJDP  believes  that  the 
development  of  an  computerized  listing 
of  parents  of  missing  children  would 
duplicate  ongoing  NCMEC  efforts  and 
would  not  be  a  prudent  use  of  OJJDP 
funding. 

(b)  Because  of  the  limited  amoimt  of 
available  funds,  OJJDP  believes  that  a 
national  conference  for  missing  children 
parents  would  not  be  the  best  use  of 
Title  IV  funding. 

(c)  Because  the  provision  of  accurate 
and  appropriate  advice  is  critical  to  the 
goals  of  the  Parent  Support  Network, 
Missing  Children  program  staff  will 
have  significant  iitvolvement  with  the 
grantee  in  curriculiun  development  and 
the  delivery  of  training.  The  successful 
applicant  will  set  aside  funds  for 
training  purposes. 

Conunent;  Concern  was  expressed 
over  the  continuing  need  to  rely  on 
figures  from  the  1988  National 
Incidence  Studies  of  Missing,  Abducted, 
Runaway,  and  Thrownaway  (NISMART) 
Children. 

Response:  Under  an  OJJDP  grant. 
Temple  University  was  awarded  a 
competitive  cooperative  agreement  in 
F.Y.  1995  to  imdertake  the  second 
NISMART  study.  The  study  is 
scheduled  to  be  completed  by  1999. 

Comment:  More  information  is 
needed  about  NCMEC's  operations.  The 
fact  that  so  much  program  responsibihty 
has  been  placed  in  the  hands  of  one 
agency  requires  a  — system  of  checks 
and  balances —  to  assure  NCMEC  serves 
both  missing  children  and  their  parents 
and  law  enforcement. 

Response:  As  stated  in  the  proposed 
plan,  OJJDP  will  continue  funding 
NCMEC  in  FY  1996,  the  third  year  of 
funding  imder  a  competitively  awarded 
coofwrative  agreement.  NCMEC's 
activities  are  carried  out  under  the  terms 
of  that  agreement.  Some  information 
maintained  by  NCMEC  is  confidential 
-  and  not  available  for  dissemination. 
NCMEC's  access  to  various  databases 
and  its  strong  working  relationships 
with  law  enforcement  agencies 
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improves  its  capacity  to  assist  in  the 
recovery  of  missing  children  and  ability 
to  deliver  services  to  parents. 

Further,  NCMEC's  quarterly  fiscal  and 
program  refmrts  are  available  to  the 
public  and  NCMEC  provides  additional 
information  through  annual  reports  and 
other  publications.  Interested  parties 
should  contact  NCMEC  at  703-235- 
3900.  In  addition,  0]]I)P  program  staff 
provide  ongoing  oversight  of  NCMEC 
expenditures  and  activities.  NCMEC 
provides  services  that  Title  IV 
establishes  as  the  responsibility  of  a 
national  resource  center  and 
clearinghouse.  OJJDP  believes  that 
NCMEC  has  always  carried  out  these 
responsibiUties  conscientiously, 
responsibly,  and  in  a  manner  intended 
to  serve  the  best  interests  of  Americas 
miitiring  children  and  their  famiUes. 

fartradBctkm  to  tiw  Fiscal  Year  1996 
Program  Plan 

In  1995,  local  law  enforcement 
reported  969,264  posmis  as  missing  to 
the  FBI's  National  Crime  Information 
Center  Missing  Person  File.  The  FBI 
estimates  that  85-90  percent  of  these 
reports  represented  persons  imder  the 
age  of  18.  Many  of  these  children  were 
runaways,  others  are  taken  by 
noncustodial  parents  and  used  as  pawns 
in  contentious  dcHnestic  situations,  and 
still  others  are  abducted  by  nonfamily 
members.  Whatever  the  reason,  each 
day  in  America  too  many  children  are 
reported  missing  to  law  enforcement. 

Title  rv  of  the  Juvenile  ^istice  and 
IMinquency  Prevention  Act  of  1974,  as 
amended  by  the  Missing  Children's 
Assistance  Act  of  1984.  established  the 
Missing  and  Exploited  Children's 
Program  in  the  Office  of  Juvenile  Justice 
and  Delinquency  Prevention  (OJJDP).  In 
addition  to  providing  assistance  for 
research,  dononstration,  and  service 
programs,  the  Missing  Children's 
Assistance  Act  authorizes  the  use  of 
Title  IV  funds  to  establish  and  support 
a  national  resource  center  and 
clearinghouse  dedicated  to  missing  and 
exploited  children  issues. 

Fiscal  Year  1996  Title  IV  funding  is 
focused  primarily  on  programs  that  are 
national  in  scope.  The  Office  will 
continue  to  support  the  National  Center 
fm  Missing  and  Exploited  Children 
(NCMEC),  which  serves  as  the  national 
clearinghouse  and  resource  center. 
Since  1984  NCMEC  has  assisted  in  the 
recovery  of  more  than  32,000  children, 
disseminated  millions  of  pxiblications, 
promoted  infbrmaticm  sharing  through 
their  online  conunimications  network 
linking  49  State  clearinghouses,  and 
provided  technical  assistance  to  parents, 
state  and  local  missing  children  service 
agencies,  and  law  enforcement 


professionals.  OJJDP  recently  awarded 
NCMEC  additional  funding  to  enhance 
the  technical  capacity  of  State 
clearinghouses  communications 
networl^  through  the  provision  of  new 
computere,  scanners,  and  software. 

As  the  competitively  funded  Title  TV 
Training  and  Technical  Assistance 
erantee.  Fox  Valley  Technical  College 
(FVTC)  of  Appleton,  Wisconsin  will 
offer  training  courses  pertaining  to 
investigation  of  child  abuse  and  of 
missing  and  exploited  children  and 
provide  technical  assistance  to 
jurisdictions  upon  request.  FVTC 
annually  trains  more  than  4,000 
prosecutors  and  professionals  from  law 
enforcement  and  child  services 
agencies.  FVTC  also  facilitated  OJJDP's 
national  training  workshop  for  State 
clearinghouses  and  nonprofit 
organizations  held  in  September  1996. 

OJJDP  has  entered  into  a  cooperative 
agreemffiit  with  the  Association  of 
Missing  and  Exploited  CSiildren 
Organizations  (AMECO)  to  develop 
national  standards  for  nonprofit 
organizations  that  serve  missing  and 
exploited  children  and  their  families. 
AMEOO  will  develop  a  standardized 
intake  form,  produce  a  quarterly 
newsletter  covering  missing  and 
exploited  children  issues,  and  set 
standards  for  nonprofit  agency  efforts  to 
locate  and  return  missing  children. 

Under  an  interagency  agreement  with 
the  FBI,  OJPP  is  providing  funding  to 
support  new  research  by  the  Bureau's 
Child  Abduction  Serial  Killer  Unit 
(CASICU)  to  broaden  law  enforcement's 
understanding  of  homicidal  pedophiles. 
This  information  will  be  used  in  FBI 
and  OJJDP  training  initiatives.  CASKU 
will  also  provide  research-based 
inframation  regarding  investigative  and 
interview  strategies  to  law  enforcnnent 
agmcies. 

Several  important  initiatives  for 
mimang  children  were  initiated  in  FY 

1995.  OJJDP  formed  the  Federal  Agency 
Task  Force  for  Missing  and  Exploited 
Children  to  complement  the 
investigative  woik  of  the  Morgan  P. 
Hardiman  Task  Force,  which  was 
created  by  the  1994  Crime  Act  to  assist 
State  and  local  law  enforcement  with 
the  most  difficult  missing  and  exploited 
children  cases.  The  Federal  Agency 
Task  Force  also  focuses  on  broad 
coordination  and  poUcy  issues.  In  May 

1996,  the  Federal  Agency  Task  Force 
released  Federal  Resources  on  Missing 
and  Exploited  Children:  A  Directory  for 
Law  Enforcement  and  Other  Public  and 
Private  Agencies.  The  Directory 
contains  infonnation  ragarding  services 
ranging  from  the  immediate  delivery  of 
specialized  forensic  and  investigative 
services  at  the  scene  of  an  abducted 


child  investigation  to  longer  tenD 
training  and  prevention  programs  that 
improve  community  safety  and  wihance 
investigative  resources  of  available 
Federal,  State,  and  local  law , 
mforconent  agencies. 

Fiscal  Year  1996  Title  IV  funds  will 
support  the  establishment  of  a  suppcnt 
network  to  assist  parents  of  missing 
children.  This  jwegram,  which  is 
described  in  the  request  for  proposals 
that  follows  this  Plan,  will  further 
C^JDP's  strategic  vision  of  programs  that 
provide  services  on  a  national  scope. 

Grant  Program  Announcement:  Parent 
Resource  Support  Network 

Purpose:  To  provide  infwmation, 
advice,  and  teomical  assistance  to 
parents  who  are  searching  for  a  missing 
child. 

Background:  The  National  Incidence 
Studies  of  Missing,  Abducted,  Runaway, 
and  Thrownaway  (NISMART)  Children 
(Finkelhor,  Hotaling,  and  Sedlak.  1990) 
estimated  that  in  1988  there  were  4,600 
nonfemily  child  abductions,  354,000 
family  child  abductions,  and  450,000 
runaway  children.  NISMART  also 
estimated  that  200-300  stereotypical 
kidnappings  take  place  annimlly  of 
which  an  estimated  43  to  147  resulted 
in  the  murder  of  the  child.  Although 
these  categories  of  missing  children 
should  be  treated  individually,  a 
common  factor  links  them:  The  victim 
parents  who  are  searching  for  their 
children. 

Research  indicates  that  almost  all 
families  of  missing  children  rely 
primarily  on  law  enforcement  persoonel 
for  infonnation,  support,  and 
intervention  following  a  child's 
disappearance.  Indeed,  State  and  local 
law  enforcement  agencies  have  the 
primary  responsibility  to  investigate 
missing  children  cases.  However  ,•  in  an 
era  of  dwindling  budgets  and  high 
viol«it  crime  rates,  law  enforcement 
agencies  are  hard  pressed  to  concentrate 
resources  on  investigating  missing 
children  cases.  Particulany  for  longer- 
torn  cases,  this  concentration  of 
resources  on  violent  crime  often 
imintenticmally  places  parents  in  a  self- 
help  status. 

OJJDP  has  conducted  several  focus 
groups  composed  of  p>arents 
representing  the  categories  of 
stereotypical  kidnaping,  nonfamily 
abductions,  and  family  abductions.  The 
focus  group  memben  discussed 
government's  response  to  their  missing 
child  incidents  and  suggested  areas  for 
enhancement.  A  common  theme 
expressed  in  these  focus  groups  was  the 
need  for  a  s]rstem  to  put  victim  parents 
in  touch  with  one  another.  Victim 
parents  cited  supfXHt  and  advice  from 
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other  victiin  parents  as  both  useful  and 
credible. 

Parents  of  missing  clyldren  often 
express  an  interest  in  supporting  other 
parents  who  are  going  through  the 
ordeal  of  locating  and  recovering  a 
missing  child.  These  parents  are 
determined  to  make  their  personal 
tragedies  and  experiences  meaningful 
and  actively  seek  opportxmities  to  help 
other  parents.  They  represent  a  reservoir 
of  e»>ehence  and  caring  that  goes 
largely  untapped.  This  program  aeeks  to 
tap  that  reservoir  to  provide  support  to 
families  of  missing  children. 

Progmm  Strategy:  OJ]!^  will  award  a 
single  cooperative  agreement.  The 
successful  applicant  will  be  expected  to 
develop  a  recruiting  and  screening 
strategy,  a  case  management  system  to 
track  referrals  and  assistance  provided, 
and  a  training  curriculimi  for  parent 
volunteers. 

Eligibility  Requirements:  Applicants 
must  be  a  State  agency  or  local  unit  of 
local  government,  or  a  private  nonprofit 
organisation. 

Goal:  To  support  parents  of  missing 
children  through  the  provision  of 
accurate  and  appropriate  information 
and  other  technical  assistance  services. 

Objectives:  The  selected  grantee  will: 

1.  Develop  a  structure  composed  (^ 
parent  volunteers  who  will  provide 
support  and  technical  assistance  to 
other  parents  whose  children  are  or  ' 
have  been  missing. 

2.  Assist  parents  with  support  through 
information  and  advice  regarding 
available  programs  and  services. 

3.  Ensure  that  appropriate  support 
through  information  and  advice  has 
been  received  by  parents  who  are 
seeking  assistance. 

Selection  Criteria:  Applications  will 
be  rated  by  a  peer  review  panel  on  the 
extent  to  which  they  meet  the  criteria 
below. 

Problem(s)  To  Be  Addressed  (10  points) 

AppUcants  must  clearly  identify  the 
need  for  this  project  and  demonstrate  an 
understanding  of  th&  program  concept 

Goals  and  Objectives  (10  points) 

Applicants  must  establish  goals  and 
objectives  for  this  program  that  are 


clearly  defined,  measurable,  and 
attainable. 

Pio)ect  Design  (35  pomts)  ..r 

Applicants  must  presoit  a  clear 
workpkn  that  contains  program 
elements  directly  linked  to  the 
achievement  of  the  project  objectives. 
Applicants  must  explahi  in  clear  tenns 
how  parent  volunteers  will  be  recruited, 
screened,  trained,  and  matched  with 
victim  parents.  The  workplan  must 
indicate  significant  milestones  in  the 
project,  the  nature  of  products  to  be 
delivered,  and  due  dates  for  proditcts. 

Management  and  Organizational 
Capability  (35  points) 

Applicants'  management  structure 
«nd  staffing  must  be  adequate  and 
appropriate  for  the  successful     .  «•  -• 
implementation  of  the  project. 
Applicants  must  present  a  woikplan 
that  identifies  responsible  individuals, 
their  time  commitment,  major  tasks,  and 
milestones.  Key  staff  should  have    '   ■i:-'^ 
significant  experience  in  mimring 
children  issues.  Special  preference  shall 
be  given  to  applicants  who  demonstrate 
working  rel^onships  with  OJJDP's  Title 
IV  national  resource  center  and 
clearinghouse  and  its  training  and 
technifal  assistance  grantees. 

Budget  (10  pointo) 

AppUcants  must  provide  a  proposed 
budget  that  is  complete,  detailed, 
reasonable,  allowable,  and  cost  efiisctive 
for  the  proposed  activities. 

Format:  The  narrative  may  not  exceed 
35  pages  in  length  (excluding  forma, 
assiuances,  and  appendixes)  and  must 
be  submitted  on  8V2-  by  11-inch  paper, 
double  spaced  on  one  side  of  the  pqper 
in  a  standard  10-  or  12-point  font. 

Award  Period*  This  project  will  be 
funded  for  18  months  and  may  be 
renewed  for  another  18  months  based 
on  grantee  performance  and  availability 
of  fimds. 

Award  Amotutt:  Up  to  $125,000  is 
available  for  the  first  18  months  of  this 
project. 

Delivery  Instructions:  All  application 
packages  should  be  mailed  or  delivered 
to  the  Office  Of  Juvenile  Justice  and 


Delinquency  Prevention,  c/o  Juvenile 
Justice  Resource  Center,  1600  Research 
Boulevaid.  Mail  Stop  2K,  Rockville. 
Maryland  20650;  301-251-5535. 

Note:  In  the  loMrer  left  hand  comer  of 
the  envelope,  you  must  clearly  write 
"Parent  Support  Network." 

Due  Date:  Applicants  are  responsible 
for  ensuring  that  the  original  and  five 
copies  of  the  application  package  are 
mailed  or  deUvered  by  5  p.m.  EST  on 
February  10, 1997. 

Contact:  For  further  information  call 
Michael  Medaris,  Program  Manager, 
Missing  and  Exploited  Children's 
Program.  202-616-3637.  or  send  an  e- 
mail  inquiry  to 
medarismdojp.usdoj.gov. 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

17  CFR  Parts  200,  228, 229.  230, 232, 
239.  240  and  248 

[Rctoas*  No*.  33-73e9;  34-38023;  3»-2344; 
IC-22374;  FN*  No.  S7-2»-0e] 

RIN3236-AQ96 

Rulemaking  for  the  EDGAR  Systam 

AQENCY:  Securities  and  Exchange 

Commission. 

ACTION:  Proposed  rules. 

SUMMARY:  The  Securities  and  Exchange 
Commission  ("Commission")  today  is 
proposing  minor  and  technical 
amendments  to  its  rules  governing  the 
submission  of  filings  and  other 
dociunents  through  the  Electronic  Data 
Gathering,  Analysis,  and  Retrieval 
("EDGAR")  system.  These  rule 
proposals  follow,  and  in  some  cases 
reflect,  the  recent  completion  of  the 
process  whereby  domestic  issuers  and 
third  parties  filing  with  respect  to  those 
issuers  have  become  subject  to 
mandated  electronic  fiUng. 
DATES:  Comments  should  be  received  on 
or  before  January  13, 1997. 
ADDRESSES:  Comments  should  be 
submitted  in  triplicate  to  Jonathan  G. 
Katz,  Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  NW., 
Washington,  CXZ  20549.  Comments  also 
may  be  submitted  electronically  at  the 
following  E-mail  address:  rule- 
ccmunents@sec.gov.  All  comment  letters 
should  refer  to  File  No.  S7-28-96;  this 
file  nvunber  should  be  included  in  the 
subject  line  if  E-mail  is  used.  Comment  ■ 
letters  will  be  available  for  inspection 
and  copying  in  the  Commission's  Public 
Reference  Room.  450  Fifth  Street.  NW.. 
Washingtoii.  DC  20549.  Electronically 
submitted  ccMnment  letters  will  be 
posted  on  the  Commission's  Internet 
Web  Site  (http://www.8ec.gov). 
FOR  FURTHER  INFORMATKM  CONTACT*. 
James  R.  Budge,  Division  of  Corporation- 
Finance  at  (202)  942-2050,  or  Ruth 
Armfield  Sanders,  Division  of 
Investment  N4anagement  at  (202)  942- 
d633,  Sec\irities  and  Exchange 
Commissicm,  450  Fifth  Street.  NW., 
Washington.  DC  20549. 
SUPPI^MENTARY  INFORMATION:  The 
Commission  today  is  proposing  for 
public  comment  amendments  to  the 
following  rules  relating  to  electronic 
filing  on  the  EDGAR  system:  Rule 
200.30-1,'  Rule  200.30-5,2  Item  601(c) 
of  Regulation  S-B  and  Regulation  S-K.^ 


Rule  405  of  Regulation  C*  Rules  10.^ 
11,«  13.'  101,«  102,'  201.'®  202,"  303. '^ 
304."  307  '*and  311  "  of  Regulation  S- 
T.'«  Forms  S-2."  S-3.'«  S-8.'»  F-Z" 
and  F-3  2>  under  the  Seciuities  Acf  of 
1933  ("Securities  Act").»  Rule  0-l,» 
Rule  12b-25.2*  Rule  13d-2,23  Rule  13e- 
4,26  Schedule  14A,"  Rule  14e-1.2«  and 
Form  12b-25  »  under  the  Securities 
Exchange  Act  of  1934  ("Exchange 
Act"),»  and  Rule  0-2  3'  under  the  Trust 
Indenture  Act  of  1939.'^  The  proposals 
also  would  add  new  Rules  14, 100  and 
601  to  Regulation  S-T,  create  a  new 
Form  DF,  and  eliminate  the  EDGAR 
transition  rules  found  in  Rules  901, 90.2 
and  903  of  Regulation  S-T. »      ^    '       • ., 

I.  Background  *« 

Beginning  April  26. 1993.  the 
Commission  has  required  many  of  the 
docximents  filed  with  tt  pursuant  to  the 
federal  securities  laws  to  be  submitted 
electronically  via  the  EEX^AR  system.'^ 
Domestic  registrants  were  scheduled  to 
become  subject  to  mandated  electronic 
filing  in  a  series  of  discrete  phase-in 
groups.  Following  the  completion  of  a 
congressionally-mandated  test  period. 


.  •»,.■ 
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<  17  CFR  200.3O-1. 
>  17  CFR  200.3e-5. 
1 17  CFR  228.601(c)  and  229Ji01(c).  respectivaly. 


« 17  CFR  230.405. 

'17CFR232.ia 

•17CFR232.il. 

'  17  CFR  232.13. 

•  17  CFR  232.101. 

*17  CFR  232.102. 

'•17  CFR  232.201. 

"17CFR  232.202. 

"17  CFR  232.303. 

"17  CFR  232.304. 

'«17  CFR  232.307. 

"17  CFR  232.311. 

'•17  CFR  Part  232. 

"  17  CFR  239.12. 

'•17  CFR  239.13. 

'•17  CFR  239.16b. 

»17  CFR  239.32. 

>'  17  CFR  239.33. 

"lSU.&C77ae(je(}. 

»17  CFR  240.0-1. 

»*17CFR240.12b-25. 

»17CFR240.13<l-2. 

»17CFR240.13«-4. 

"17  CFR  240.14*-101. 

»17CFR240.14*-1. 

» 17  CFR  249.322. 

"  IS  U.S.C  78a  etM^. 

»' 17  CFR  260.0-2. 

« 15  U.S.a  77aaa,  et.  seq.' 

»17  CFR  232.901.  232.902  and  232.903,  ^ 

raspectively. 

^The  rule*  initiating  mandated  alectronjc  filing 
were  adopted  as  interim  rules  in:  Release  No.  33- 
6977  (February  23,  1993)  (58  FR  14828)  (containing 
a  general  description  of  the  EDGAR  system. 
Regulation  S-T  (the  electronic  filing  ragulatioa), 
and  the  rules  applicable  to  filings  imnesiwJ  by  the 
Division  of  Corporation  Finance);  ReieaM  No.  IC- 
19284  (February  23.  1993)  (58  FR  14848)  (ralating 
to  rule*  specific  to  inv«stmant  companiaa  aod 
institutional  investment  managers);  aad  Peine  so  No. 
35-25746  (February  23.  1993)  (58  FR  14M9) 
(relating  to  rules  specific  to  public  utility  holding 
companies). 
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which  included  electronic  filing  by 
several  phase-in  groups,  the 
Commission  certified  that  the  system 
satisfied  all  statutory  requirements  and 
announced  a  schedule  for  the 
completion  of  the  transition  to 
mandated  electronic  filing  for  all 
domestic  registrants  and  persons  filing 
with  respect  to  those  registrants.  ^^  On 
May  6. 1996.  the  last  group  of  domestic 
registrants  became  subject  to  mandated 
electronic  filing  requirements.  The 
Commission  has  determined  to  review 
its  rules  governing  electronic  filing  and 
update  them,  as  needed,  both  to 
recognize  the  completion  of  the  . 
transition  from  a  paper  to  an  electronic 
filing  system,  and  to  reflect  the 
experience  gained  with  electronic  filing 
over  the  last  several  years. 

n.  PropoMd  Role  Qianges 

The  Commission  is  proposing  for 
public  comment  a  number  of  minor  and 
technical  changes  to  its  rules  governing 
electronic  filing  on  the  EDGAR  system. 
These  proposals  are  explained  in  detail 
below.  Comment  is  solicited  with 
respect  to  each  proposal.  Comraenters 
should  address  whether  the  proposed 
changes  are  necessary  and  whether 
there  are  any  alternatives  to  the 
proposed  approaches  that  would  better 
addiess  the  issues  raised. 

A.  Elimination  of  EDGAR  Transition 
Rules 

Rules  901,  902  and  903  of  Regulation 
S-T  were  adopted  primarily  to  govern 
the  phase-in  of  registrants  and  provide 
guidance  in  situations  where  one  party 
to  a  transaction  was  a  phased-in 
electronic  filer  and  another  party  was  a 
paper  filer.  With  the  end  of  the  phase- 
in  period,  however,  these  transition 
rules  are  no  longer  needed,  since  all 
domestic  registrants  and  persons  filing 
with  respect  to  them  are  now  required 
to  file  electronically.'*  The  Commission 
therefore  proposes  to  eliminate  these 
rules,  retaining  in  other  rules  in 
Regulation  S-T  the  provisions  outlining 
who  is  subject  to  mandated  electronic 
filing,  as  well  as  the  paper  copy 
submission  requirements.^ 


"Ralaeae  No.  33-7122  (December  19. 1994)  (59 
FR  67752). 

'•For  transactions  involving  a  foreign  private 
issuer  and  a  domestic  registrant,  see  the  discussion 
below  relating  to  foreign  private  issuers. 

"See  i>roposed  Rule  100  of  Regulation  S-T  and 
the  propoaed  changes  to  Rule  101  of  Regulation  S- 
T.  The  definition  of  "electronic  filer"  in  Rule  11  of 
Regulation  S-T,  Rule  405  of  Regulation  C  Bxdiange 
Act  Rule  0-1,  and  Trust  Indenture  Act  Rule  0-1 
would  be  updated  to  reflect  these  changes. 

The  note  currently  found  in  Rule  901  of 
Regulation  S-T  that  explains  that  domestic 
electronic  filers  cannot  electronically  file  beneficial 
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B.  New  Rule  601  of  Regulation  S-T 
Governing  Foreign  Private  Issuers 

Foreign  private  issuers  and  fore^ 
governments  are  not  subject  to    ,  < 
mandated  electronic  filing 
requirements,  unless  they  are  acting  in 
concert  with,  or  as  a  third  party  filer 
with  respect  to.  a  domestic  registrant 
Foreign  private  issuers'  electronic  filing 
responsibilities  currently  are  outlined  in 
Rule  901,  which,  as  stated  above,  has 
been  proposed  to  be  eliminated.  Thus, 
a  new  rule  is  being  proposed  that  will 
outline  the  electronic  filing  obligations 
of  foreign  private  issuers  and  foreign 
governments.^  The  rule  would  indicate 
that  these  entities  genwally  are  not 
required  to  file  electronicaily,  unless 
they  are  filing  jointly  with  a  domestic 
registrant  or  acting  as  a  third  party  filer 
with  respect  to  such  a  registrant. 

The  new  rule  also  would  provide  that 
these  entities  may  choose  to  file 
electronically  in  most  situations  where 
electronic  filing  is  not  required.  Some 
t3rpe8  of  documents  filed  by  foreign 
private  issuers  currently  are  not 
supported  by  the  EDGAR  system, 
including  fihngs  made  in  connection 
with  the  multi-jurisdictional  disclosiue 
system.  The  staff  has  imdertaken  a 
review  of  documents  not  yet  available 
for  electronic  filing  with  the  intention  of 
recommending  enhancement  of  form 
processing  capabilities  where 
appropriate.  Should  EDGAR  be 

grogrammed  to  accept  all  types  of 
lings  made  by  foreign  private  issuers? 
Are  some  more  important  than  others 
for  inclusion  in  the  database? 

Notwithstanding  the  reqiiirement  to 
file  electronically  when  filing  in 
connection  with  a  domestic  registrant, 
the  proposed  rule  would  codify  a  staff 
interpretation  that  where  a  foreign 
private  issuer  engages  in  an  exchange 
offer,  merger  or  other  business 
combination  transaction  with  a 
domestic  registrant  and  the  foreign 
private  issuer  files  a  registration 
statement  under  the  Securities  Act  with 
respect  to  the  transaction,  the 
registration  statement  and  other 
docimients  relating  to  the  transaction 
may  be  filed  in  paper,  provided  that  the 
domestic  registrant  will  not  be  a 
reporting  «itity  at  the  conclusion  of  the 
transaction.  Comment  is  solicitdd 
specifically  with  respect  to  this 
codification.  Should  these  tjrpes  of 
transactions  be  required  to  be  filed  in 


electronic  format?  Are  there  other 
transactions  involving  foreign  private 
issuers  that  should  qualify  for  diis 
treatment,  such  as  tender  offers  made  by 
such  issuers  with  respect  to  a  domestic 
electronic  registrant? 

C.  Rule  10  of  Regulation  S-T 

Current  Rule  10(b)  of  Reg\ilation  S- 
T^  includes  a  note  that  strongly  urges 
persons  about  to  become  subject  to 
mandated  electronic  filing  to  submit  a 
Form  ID  to  obtain  EEX^AR  access  and 
security  codes  between  three  and  six 
months  prior  to  their  first  required 
electronic  filing.  This  instruction  is 
proposed  to  be  amended  to  emphasize 
that  issuers  making  initial  public 
offerings,  as  well  as  third  parties  writh 
newly-arising  filing  obligations,  should 
submit  a  Form  ID  early  to  be  ready  to 
make  their  initial  filing  in  electronic 
format 

D.  Rule  11  of  Regulation  S-T 

Rule  ll(m)  of  Regulation  S-T«> 
provides  a  definition  of  "official  filing" 
for  purposes  of  the  electronic  filing 
regulation.  That  definition  states  that  an 
"official  filing"  is  the  microfiche  copy, 
prepared  in  compliance  with  the 
Commission's  administrative 
regulations  and  other  requirements,  of 
filLi^  made  with  the  Commission, 
regardless  of  filing  mediima.  The 
Conunission  recently  has  changed  its 
practice  of  making  microfiche  copies  of 
electronic  filings,  and  therefore  it  is 
desirable  to  change  the  definition  to 
reflect  current  practices.  For  purposes  of 
Regulation  S-T,  it  is  proposed  that  the 
term  "official  filing"  mean  any  filing 
that  has  been  received  and  accepted  by 
the  Commission,  regardless  of  filing 
medium. 

E.  Rule  13  of  Regulation  S-T 

In  1994,  the  Commission  adopted  an 
amendment  to  Rule  13  *'  to  address 
concerns  raised  about  the  ability  of 
paper  filers  to  comply  with  filing 
requirements  by  mailing  for  filing  on  a 
Saturday,  Simday  or  holiday,  wbdle 
electronic  filers  were  constrained  to  file 
on  days  when  the  Commission  was 
open  for  business.^  The  rule  states  that 
"[w]here  the  Commission's  nfles, 
schedules  and  forms  provide  that  a 
document  may  be  'mailed  for  filing  with 
the  Commission'  at  the  same  time  it  is 
published,  furnished,  sent  or  given  to 
security  holders  or  others,  an  electronic 


ownership  rapott*  «rith  ratpect  to  foreign  private 
iMuan  would  be  retained  in  reviiad  Rule  101  of 
Regulation  S-T.  The  proviaion*  delegating  authority 
to  the  Diviaion  of  Corporation  Finance  and  the 
Division  of  Inveatment  Management  to  change 
phaae-in  date*  are  alao  being  eliminated. 
»  Proposed  Rule  601  of  Regulation  S-T. 


» 17  CFR  232.10(b). 

«»17CFR232.11(m). 

4<  The  amendment  added  paragraph  (d)  to  Rule 
13.  Rule  13  is  proposed  to  be  reorganized,  with 
paragraph  (d)  being  redesignated,  as  revised,  as 
paragraph  (a)(4). 

oReleeaeNa  33-7122. 


filer  may  file  the  document  with  the 
Commission  electronically  before  or  on 
the  date  the  document  is  pubUshed, 
furnished,  sent  or  given,  or  if  such 
publication  or  distribution  does  not* 
occur  on  a  business  day  of  the 
(Commission,  as  soon  as  practicable  on 
the  next  business  day." 

The  staff  has  interpreted  this  language 
to  allow  issuers  and  others  to 
electronically  file  with  the  Commission 
proxy  materials  promptly  on  the  next 
business  day  following  distribution  to 
security  holders  where  it  is 
impracticable  to  file  electronically  such    . 
materials  on  the  same  business  day  of 
the  (Dommission  (between  the  hoius  of 
8  a.m.  and  5:30  p.m.)  on  which  the 
distribution  first  occius.*^  While  this    "*" 
provision  would  provide  relief  to  filen 
in  all  time  zones,  it  is  of  particular  value 
to  proxy  contest  participants  (and/or 
their  counsel)  based  on  the  West  (Coast 
because  it  allows  them  to  file  proxy 
materials  promptly  on  the  next  business 
day  where  material  is  prepared  too  late 
in  the  afternoon  to  effect  an  electronic 
transmission  before  the  5:30  p.m. 
Eastern  tipie  deadline  on  the  day  the 
materials  are  first  distributed  to  security 
holders.  The  (Dommission  proposes  to 
amend  Rule  13  to  codify  this 
interpretation.  Is  there  any  reason  why 
this  interpretation  should  not  b» 
codified?  What  interests,  if  any,  would 
be  adversely  affected  by  this  change? 

F.  Proposed  New  Rule  14  of  Regulation 
S-T— Notification  of  Delayed  Filing 

While  electronic  filing  has  in  many 
ways  given  filers  more  control  over  the 
timing  of  their  filings,  the  EDGAR  rules 
recognize  that  circumstances  beyond  a 
filer's  control  sometimes  Mrill  prevent 
the  timely  electronic  filing  of  a 
document.  The  temporary  hardship 
exemption  set  out  in  Rule  201  and  the 
filing  date  adjustment  provisira^  of 
Rule  13  were  designed  to  aid  Swts 
experiencing  such  electronic  filing 
difficulties,  llie  filing  date  adjustment 
mechanism  has  been  more  widely  used. 

In  order  to  reduce  the  burden  on  the 
staff  and  filers  associated  with  filing 
date  adjustments,  the  (Commission  is 
proposhig  to  add  a  new  provision 
whereby  filers  may  preserve  the 
timeliness  of  certain  filings  without  staff 
intervention.**  Proposed  new  Rule  14  of 
Regulation  S-T  would  provide  that 
wlwre  an  electronic  filer  in  good  faith 
attempts  to  file  in  a  timely  manner  a 
report  or  schedule  pursuant  to  sections 
13(a),  13(d),  13(g),  15(d)  or  16(a)  of  the 


«See  Henry  Leeaer  (November  28. 1995). 

**This  %vas  a  recommendation  in  the  report  of  the 
Teak  Force  cm  Disdoeure  Simplification,  issued 
March  5, 1996. 


65442         Federal  Register  /  Vol.  61.  No.  240  /  Thviraday.  December  12.  1996  /  ProEgsed  Rules 


Exchange  Act,^  but  is  unable  to  do  so 
because  of  unanticipated  technical 
difficulties  beyond  the  filer's  control.^ 
the- report  or  schedule  would  be  deemed 
timely  filed  if  two  conditions  were  met. 
First,  the  report  or  schedule  would  be 
required  to  be  filed  electxpnically  no 
later  than  two  business  days  following 
the  applicable  due  date,  and  second,  a 
new  Form  DF  (for  Delayed  Filing] 
would  be  required  to  b^  filed 
electronically  no  later  than  the  date  the 
report  or  schedule  is  filed.*''  The  new 
procedure  would  operate  similarly  to 
Rule  and  Form  12b-25.**  which  provide 
for  the  delayed  filing  of  Exchange  Act 
reports  for  reascms  not  related  to 
technical  difficulties. *"  Use  of  Form  DF 
would  not  effect  a  filing  date 
adjustment;  rather,  a^  with  Form  12b- 
25.  a  filing  made  pursuant  to  this 
procedure  would  be  deemed  timely 
even  though  not  filed  imtil  after  its  due 
date.» 

Proposed  new  Form  DF  would  be  a 
one  page  document  that  identifies  ^e 
filer,  the  filer's  Central  Index  Key 
("QK")  nimiber,  the  document  that 
could  not  be  timely  filed,  and  the 
Commission  file  number  for  the  filing, 
if  one  is  available.  It  also  would  include 
a  short  statement  setting  out  the  nature 


« IS  U.S.C  7Bni(a),  7Sm(d),  78(n(g].  78o(d)  and 
78p(a),  respectively.  ThU  new  procedure  would  be 
available  only  to  filers  whoae  documents  are  subject 
to  review. by  the  Division  of  Corporation  Finance. 

''In  order  to  qualify  for  this  proposed  procedure, 
the  filing  difficulties  experienced  by  the  filer  must 
be  technical  in  nature,  unanticipated  and  beyond 
the  filer's  control.  Consequently,  this  standard 
would  not  be  satisfied  where  a  document  is  late 
because  a  filing  agent  made  an  error  as  to  when  a 
document  should  be  filed  or  because  a  filer  failed 
to  build  into  its  planning  schedule  sufficient  time 
to  convert  a  document  to  an  electronic  format.  If 
adopted,  the  staff  would  monitor  the  use  of  this 
procedure,  and  if  abused,  its  availability  could  be 
restricted  or  discontinued. 

'^It  is  anticipated  that  most  registrants  would  file 
the  Form  DF  at  the  same  time  they  filed  the 
underlying  report  electronically.  However,  a  filer 
could  file  the  Form  DF  earlier  to  notify  the  public 
that  its  report  shortly  would  be  filed  in  electronic 
format,  serving  a  function  similar  to  Form  12b-2S 
(17  CFR  249.322). 

"Rule  12b-2S  is  found  at  17  CFR  240.12b-25. 

*^Form  12b-25  would  continue  not  to  be 
available  for  use  where  the  reason  for  the  delay 
related  to  the  preparation  and  transmission  of  an 
electronic  filing.  Pertinent  provisions  of  Rule  12b- 
25  (17  CFR  240.12b-2Sj  and  Form  12b-2S  would 
be  amended  to  reflect  tlie  addition  of  this  new 
procedure. 

The  proposal  also  would  include  a  provision 
similar  to  that  found  in  Rule  12b-2S  indicating  that 
registrants  would  not  be  eligible  to  use  any 
registration  statement  form  under  the  Securities 
Act,  the  use  of  which  is  predicated  on  timely  filed 
reports,  until  the  report  and  Form  DF  were  filed 
electronically  in  compliance  with  Rule  14  of 
Regulation  S-T. 

'°  It  is  anticipiatad  that  if  this  prt>cedure  is 
adopted,  filing  date  adjustments  will  b*  panted 
more  sparingly. 


of  the  difficulty  3  ■  and  a  certification  to  - 
the  effect  that  notwithstanding  good 
&ith  efforts,  the  filer  was  prevented 
from  making  a  timely  filing  because  of 
technical  difficulties  beyond  its  control. 
Form  DF  would  be  required  to  be  filed 
electronically  and  made  public  in  order 
to  provide  ii^ormation  to  users  as  to  the 
nature  of  the  delay. 

This  procedure  could  be  used  only  in 
connection  with  Exchange  Act  periodic 
and  annual  reports.  Schedules  13D^^ 
and  13G.''  and  Section  16  reports 
submitted  voluntarily  on  the  EDGAR 
system.  While  filing  date  adjustments 
would  continue  to  be  available  on  a 
case-by-case  basis,  they  would  be  muph 
less  fiequently  granted  with  respect  to 
these  docimMnts  under  the  proposed 
scheme.  The  procedure  would  not  be 
available  for  Securities  Act  filings  and 
other  transactional  filings,  such  as 
tender  offer  dociunents;  ^  the  temporary 
and  continuing  hardship  exemptions 
would  still  be  available  for  such  filings 
where  the  eniuherated  'standards  are 
satisfied. 

For  the  proposals  to  work  as 
contemplated,  filers  wovdd  need  to  be 
vigilant  as  to  the  status  of  their  filings. 
The  Commission  reiterates  that  it  is  the 
filer's  responsibility  to  determine 
whether  its  filings  have  been 
appropriately  prepared,  transmitted  and 
accepted  by  the  Commission.^^  Under 
the  proposals,  a  filer  would  have  two 
business  days  t6  act  to  preserve  the 
timeliness  of  its  filings.  If  it  appears  in 
advance  that  two  business  days  would 
be  insufficient  to  complete  the 
electronic  filing  process,  the  filer  should 
consider  obtaining  relief  pursuant  to  a 
temporary  or  continuing  hardship 
exemption  rather  than  using  the 
proposed  procedure.  If  a  filer  began  to 
rely  on  this  procedure  but  could  not 
meet  the  two  business  day  deadline 
because  of  continuing  electronic 
difficulties,  it  might  wish  to  consult  the 
staff  with  regard  to  the  possibility  of  a 
continuing  hardship  exemption  to 
afford  it  more  time,  under  Rule  202(d) 
of  Regulation  S-T.5« 

Comment  is  specifically  solicited  as  to 
whether  this  procedure  would  be 


"  This  requirement  would  be  similar  to  those 
found  in  Form  TH  and  Form  12b-2Sand  would 
provide  the  staff  the  means  to  monitor  the  use  of 
the  proposed  procedure. 

« 17  CFR  240.13d-101. 

"17CFR240.13d-102. 

"It  generally  is  staff  ptolicy  not  to  grant  filing 
date  adjustments  for  Securities  Act  registration 
statements  or  other  transactional  filings  because 
shareholder  rights  may  be  affiscted. 

"  See  Release  Na  33-7122.  Section  m. 

^If  a  filersubmitted  a  report  bi  paper  under    -' 
cover  of  Form  TH  later  than  one  business  day 
following  its  cUa  date,  the  timeliness  of  the 
document  nvould  not  be  pteaerved. 


woricable  for  filers  and  provide  an 
appropriate  measure  of  reUef  without 
imptairing  the  information  needs  of  the 
investing  public.  Should  the  procedure 
be  limited  to  the  types  of  filings 
enumerated  above,  or  should  it  be 
broadened  to  cover  other  types  of 
documents,  such  as  a  prospectus  filed 
pursuant  to  Rule  424  "  or  Form  144  5* 
under  the  Seairities  Act?  Is  the  two 
business  day  time  period  the  one  that 
should  be  used,  or  should  it  be  longer 
(three  or  four  business  days)  or  shorier 
(one  business  day  or  the  due  date)? 
Should  the  time  that  the  Form  DF 
should  be  filed  be  fixed  as  proposed,  or 
should  a  different  timetable  be 
established,  such  as  requiring  the  form 
to  be  filed  no  later  than  the  business  day 
following  the  imderlying  document's 
due  date  or  requiring  it  to  be  filed  no 
earlier  than  the  associated  report's  due 
date  and  no  later  than  the  date  the 
report  is  filed.  Does  the  proposed 
approach  to  allow  filing  of  Form  DF 
imtil,  but  no  later  than,  the  time  the 
related  report  is  filed  provide  adequate  " 
flexibility?  Should  filers  be  able  to  file 
Form  DF  after  the  related  filing  is  made, 
so  long  as  it  is  filed  no  later  than  one 
or  two  business  days  following  the 
related  filing's  due  date? 

G.  Rule  101  of  Regulation  S-T 

1.  Exemption  for  Fonn  10-K  ae  First 
Electronic  Filing 

During  the  phase-in  period,  issuers 
were  given  an  automatic  exemption 
f^m  electronic  filing  for  their  first 
required  filing  after  becoming  electronic 
filers  if  that  document  was  a  Form  10- 
K  »  or  10-KSB.«o  Now  that  all  ddmestic 
issuers  have  become  subject  to  the 
electronic  filing  requirements,  this 
provision  no  longer  is  needed,  since 
reporting  entities  will  already  have  had 
the  advantage  of  the  one-time 
exemption  and  any  new  issuer's  first 
filing  will  not  be  an  annual  report  on 
either  of  these  forms.  Consequently,  the 
Commission  proposes  to  eliminate  this 
provision.  Comment  is  solicited  as  to 
whether  there  is  any  continued  need  for 
this  exemption. 

2.  Proxy  Materials  and  Annual  Reports 
to  Security  Holders  Furnished  by 
Registrants  Subject  to  Reporting 
Obligations  Under  Section  15(d)  of  the 
Exchange  Act 

Form  10-K  and  Form  10-4CSB  both 
require  issuers  reporting  under  section 


"17  CFR  230.424. 

» 17  CFR  239.144. 

»»17GFR249.3ia 

«<>  17  CFR  249.310b.  This  exemption  is  fotud  in 
Rule  lOl(aHlKiU)  of  Regulation  S-T  (17  CFR 
232.101(a)(lXiU)). 
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15(d)  of  the  Exchange  Act  to  hunish  to 
the  Commission  for  its  information  any 
anniial  report  to  security  holders 
covering  die  registrant's  last  fiscal  year 
and  every  proxy  statement,  form  of 
proxy  or  other  proxy  soUciting  material 
sent  to  more  than  ten  of  the  registrant's 
security  holders  with  respect  to  any 
aimual  or  other  meeting  of  security 
holders.  This  information  is  not  deemed 
filed  imless  it  is  being  incorporated  by 
reference  into  the  Exchange  Act  report 
itself. 

These  submission  reqiiirements  were 
intended  to  be  covered  under  Rule  101 
of  Regulation  S-T,  but  they  are  not 
specifically  addressed  in  that  rule.  As  is 
true  for  proxy  materials  submitted  by 
companies  registered  under  section  12, 
the  proxy  soliciting  materials  submitted 
pursuant  to  these  provisions  should'be 
submitted  electronically.  This  should  be 
done  by  submitting  them  using  the  same 
EDGAR  form  type  as  used  for  other 
definitive  proxy  statements,  DEF  14A, 
or  DEFA14A  for  definitive  additional 
materials,  as  outlined  in  the  EDGAR 
Filer  Manual.  No  fee  will  be  charged  fw 
these  proxy  filings.  Consistent  with  the 
requirements  to  furnish  annual  reports 
to  security  holders  under  the  proxy 
rules,  registrants  have  the  option  to 
submit  their  annual  report  to  security 
holders  pursuant  to  these  provisions 
either  in  paper  or  in  electronic  format.^' 
If  electronic  submission  is  chosen,  the 
document  should  be  sent  using  the  ARS 
form  type.  The  Commission  proposes  to 
amend  Rule  101(a)  and  101(b)  to  clarify 
the  electronic  treatment  of  these 
documents.  Commenters  should  address 
whether  this  information  should  be 
treated  in  the  same  manner  as 
comparable  materials  submitted  by 
section  12  reporting  companies,  as 
proposed,  or  whether  they  should  be 
treated  differently,  such  as  allowing  the 
proxy  materials  to  be  furnished  in 
paper?  Commenters  should  provide 
reasons  for  any  special  treatment  that 
might  be  afforded  these  documents. 

3.  Schedules'lSD  and  13G 

Qirrent  rules  require  that  the  first 
electronic  amendment  to  a  paper-filed 
Schedule  13D  or  Schedule  13G  restate 
the  entire  text  of  the  schedule.^^  The 
purpose  of  this  requirement  is  to  ensure 
that  a  complete  and  current  copy  of 
these  schedules  is  placed  on  the 


electronic  database  so  that  financial 
observers  do  not  need  to  refer  to  paper 
filings  for  a  complete  version  of  the 
filings.  However,  it  has  been  the  staffs 
position  that  if  the  first  electronic 
amendment  is  to  report  a  reduction  in 
beneficial  ownership  that  relieves  die 
^er  from  further  reporting  obUgations, 
the  amendment  needs  not  include  a 
restatement  of  the  entire  text  of  the 
schedule,  bvt  only  th\B  amended  . 
portions.  The  Commission  proposes  to 
codify  this  position.  A  restatement 
requirement  in  connection  with  this 
type  of  amendment  is  burdensome  to 
filers  and  provides  little  benefit  to  those 
who  follow  beneficial  ownership 
transactions  because  the  filer's  reporting 
obligation  terminates  upon  filing  the 
amendment.  Comment  is  sought  as  to 
whether  restatement  in  these  cases  is 
necessary  and  whether  the  requirement 
to  restate  should  be  retained. 

4.  Certain  Material  Filed  Pursuant  to 
Exchange  Act  Rule  16b-3(b)(2)(ii) 

Rule  16b-3(b)(2)(ii)"  has  required  an 
issuBT  to  furnish  in  writing  to  the 
holders  of  record  of  the  seoirities 
entitled  to  vote  for  an  employee  benefit 
plan,  and  file  with  the  Commission, 
substantially  the  same  information 
concerning  the  plan  that  would  be 
required  by  the  rules  and  regulations  in 
e^ct  luider  Section  14(a)  of  the 
Exchange  Act^  at  the  time,  where  votes 
or  consents  were  not  solicited  in  a 
manner  substantially  in  compliance 
with  the  Commission's  proxy  rules. 
These  filings  have  been  required  to  be 
made  in  paper  pursuant  to  Rule  101(c) 
of  Regulation  S-T.  Since  this  filing 
requirement  recently  has  been, 
eliminated  by  the  Qmmiission,  efiisctive 
August  IS,  1996,"  the  corresponding 
Regulation  S-T  provision  is  proposed  to 
be  eliminated  as  well.^ 

5.  Filings  Made  in  Connection  With 
Securities  Act  Exemptions 

The  Commission  recently  eliminated 
Regulations  B  and  F,*'  which  provided 
for  exemptions  under  the  Securities  Act. 
Consequently,  references  in  Rule  101(c) 
of  Regulation  S-T  to  filings  made 
pursuant  to  those  regulations  are 
proposed  to  be  removed. 


6.  Certain  Material  Filed  Pursuant  to 
Investment  Company  Act  Sections  23(c), 
24(e)  and  24(f) ' 

The  Regulation  S-T  list  of  mandated 
electronic  sifbmissions  does  not 
expressly  Include  docimients  filed  with 
the  Commission  piirsuant  to  sections 
23(c),  24(e),  and  24(f)  of  the  Investment 
Company  Act.  although  these 
submission  requirements  were  intended 
to  be  covered  under  Rule  101  of 
Regulation  S-T.  The  Commission 
proposes  to  clarify  that,  pursuant  to 
Regulation  S-T,  submissions  under 
Sections  23(c),  24(e)  and  24(f)  «■  of  the 
Act  must  be  made  electronically.^ 

H.  Hardship  Exemptions 

1.  Confirming  Copy  Legends 

Rule  202  of  Regulation  S-T  provides 
for  exemptions  from  electronic  filing, 
pursuant  to  delegated  authority,  for 
dociuaents,  portions  of  documents,  or 
groups  of  documents  where  the 
electronic  filer  would  Incur  undue 
burden  and  expense  to  convert  the 
material  to  an  electronic  format. 
Paragraph  (d)  of  that  rule  allows  the 
staff  to  grant  such  exemptions  for  a 
limited  period  of  time  premised  on  an 
imdertaking  to  submit  an  electronic 
version  of  the  material  at  the  end  of  the 
stated  period.  However,  unlike  Rule  201 
(for  temporary  hardship  exempticms). 
Rule  202(d)  does  not  include  a 
requirement  that  the  electronic  version 
be  identified  as  a  confirming  electronic 
copy  of  what  was  filed  in  paper 
pursuant  to  the  exemption  by  induding 
a  legend  to  that  eiffect  on  the  first  page 
of  the  doc\mi«it.  The  Commission 
proposes  to  add  such  a  requirement  to 
be  consistent  with  other  similar 
provisions  and  to  alert  users  of  the 
information  to  the  fact  that  the 
information  previously  had  been  filed  in 
paperr 

2.  Sanctions 

The  Commission  also  is  proposing  to 
modify  the  language  found  in  Ride 
202(d)  of  Regulation  S-T  and  in  the 
instructions  to  Forms  S-2,  S-3,  S-8.  F- 
2  and  F-3  ^  to  reflect  the  fact  that 
failure  to  submit  a  confirming  electronic 
copy  pursuant  to  a  Rule  202(d]  hardship 
exemption  renders  the  registrant 
ineligible  to  use  the  form.  Rule  303  of 
Reg\ilation  S-T  also  would  be  revised 


*■  ImrMtmmt  compuiiM  cunantly  an  required  to 
file  electronically  with  the  Commission  copies  of 
their  annual,  senu.aimual  and  other  periodic 
reports  to  security  holder*.  See  Rule  101(a)(iv)  of 
R^ulaUon  S-T  (17  CFR  232.101(aKiv))  and 
Inveatznent  Company  Act  Rule  30b2-l  (17  CFR 
27a30b2-l). 

"Rule  101(a)(2Xii)  of  Regulation  S-T  (17  CFR 
232.101(aH2KU))«iul  Rule  13d-2(c]  (17  CFR 
240.13<l-2(c)). 


"17  CFR  240.16b-3(bM2Mii). 

••15U.S.C78n(a). 

«>  See  Release  Na  34-37260  (May  31,  leSS)  (SI 
FR  30376). 

*«  Technical  amendments  to  citations  in 
paragraphs  (a)(l)(ii)  and  (c)(6)  of  Rule  101  alao  are 
being  proposed. 

"  Regulation  B  and  Regulation  F  were  eliminated 
in  Raleaae  No.  33-7300  (May  31. 1996). 


•■While  Fonn  24F-2  (17  CFR  274.24)  U  among 

the  filings  which  must  be  submitted  electronically, 
filers  should  be  aware  that  there  is  no  need  to 
replicate  electronically  items  such  as  boxes  and 
vertical  lines  appearing  in  the  paper  version  of  this 
form.  * 

••  See  propoaed  change  to  Rule  lOl(aXlXiv)  of 
RaguUtion  S-T  (17  CFR  232.101(aKlKlv)). 

^17  CFR  239.12,  239.13,  239.16b,  239.32  and 
239.33,  respectively. 
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by  broadoiiBg  its  langiiage  to  provide 
that  docniments  filed  in  paper  under 
Rule  202(d)  could  not  be  incorporated 
by  reference  if  a  required  confirming 
electronic  copy  is  not  submitted  with 
respect  to  that  document.  Similarly,  the 
tender  oBet  rules  would  be  amendisd  to 
indicate  that  tender  offer  periods  would 
be  tolled  so  long  as  all  required 
confirming  electronic  copies  have  not 
been  submitted  to  the  Commission.'" 
These  changes  are  consistent  with  the 
treatment  associated  with  temporary 
hardship  exemption  requirements  and 
codify  current  staff  interpretation. 

3.  Exhibits 

a.  Exhibit  Index.  Rule  102  of 
Regulation  S-T  and  Item  601  of 
Regulations  S-K  and  S-B  currently 
require  filers  to  Indicate  in  a  filing's 
exhibit  index  whether  a  confirming 
electronic  copy  of  a  paper-filed  exhibit 
has  been  submitted  by  placing  the 
letters  "CE"  next  to  the  item  in  the 
index.  The  language  in  the  rules  is 
limited  to  confirming  electronic  copies 
submitted  pursuant  to  a  temporary 
hardship  exemption,  but  should 
encompass  any  docimient  originally 
filed  in  paper  pursuant  to  any  type  of 
hardship  exemption  for  whidi  a 
required  confirming  electronic  copy  has 
been  submitted.  The  Commission 
proposes  to  amend  these  rules 
accordingly. 

b.  Technical  Procedures.  The 
electronic  filing  rules  contemplate 
under  certain  circumstances  paper  filing 
of  exhibits  in  connection  with  an 
otherwise  electronic  filing.  Filers  may 
do  this  pursuant  to  either  a  temporary 
hardship  exemption  or  a  continuing 
hardship  exemption,  depending  on  the 
type  of  hardship  involved.  In  every  case 
involving  a  temporary  hardship 
exemption,  the  filer  is  required  within 
six  business  days  following  the  paper 
filing  to  submit  a  confirming  electronic 
copy  of  the  material  filed  in  paper.  ^ 
Persons  making  filings  tn  paper 
pursuant  to  a  continuing  hardship 
exemption  may  be  reqiiired  to  file  a 
confirming  electronic  copy  of  the  paper- 
filed  material  after  a  designated  period 
of  time."  Confirming  electronic  copies 
generally  correspond  to  entire  filings 
that  were  made  in  paper  pursuant  to  a 
hardship  exemption  and  are  submitted 
complete,  identified  to  the  electronic 
system  as  only  a  copy  of  a  previoiisly- 
filed  paper  document.  Where  the  subject 
of  the  hardship  exranption  is  an  exhibit 


only,  the  standaid  protocol  cannot  be 
followed  because  eodiiblts  cannot  be 
filed  standing  alone— they  must  be  a 
part  of  a  filing. 

Persons  who  have  an  obligation  to 
submit  electronic  ccMifirming  copies  of 
an  exhibit  filed  in  paper  pursuant  to  a 
hardship  exemption  must  submit  the 
exhibit  electronically  by  filing  an 
amendment  to  the  document  to  v^ch 
the  exhibit  relates.  The  CONFIRMING- 
COPY  tag  should  not  be  used  in  the 
submission  header.  A  statement  should 
be  included  in  the  amendment 
explaining  that  the  amendment  is  solely 
to  submit  an  electronic  copy  of  an 
exhibit  previously  filed  in  paper 
pursuant  to  a  hardship  exemption.  It  is 
proposed  that  this  be  codified  in  the 
rules  by  adding  an  instruction  to  Rule 
201  and  Rule  202  of  Regulation  S-T. 

/.  Proxy  Statement  Performance  Graph 

Electronic  filers  subject  to  the 
requirement  to  furnish  a  stock 
performance  comparison  graph  in  their 
proxy  statements  pursuant  to  Item  402(7) 
of  R^ulation  S-K''^  are  required  to 
satisfy  that  obligation  in  their  electronic 
filings  in  the  same  manner  as  applicable 
to  other  types  of  (unitted  charts  or 
graphs,  that  is,  by  describing  the  graph 
in  tabular  form.'''  Filers  also  are 
required  to  supplementally  furnish  a 
copy  of  the  graph  to  the  staff.  In  order 
to  reduce  the  burden  on  proxy  filers,  the 
Commission  is  proposing  to  eliminate 
the  requirement  that  the  graph  be 
supplementally  sent  to  the  staff.  Of 
course,  registrants  would  continue  to  be 
required  to  produce  a  copy  of  the  graph, 
as  sent  to  security  holders,  u{>on  staff 
request,  pursuant  to  Rule  304(c).''* 

The  staff  of  the  Division  of  Investment 
Management  has  encouraged  investment 
company  filers  to  follow  die  provisions 
of  Rule  304(d)  in  their  preparation  of  the 
line  graph  required  by  Item  5  A  of  Form 
N-IA.'''  Therefore,  the  Commission  also 
is  proposing  to  revise  Rule  304(d)  so 
that  it  expressly  applies  to  these 
investment  company  registrants. 

/.  Annual  Report  Provisions 
Inapplicable  to  Investment  Companies 

Currently.  Rule  303(b)  of  Regulation 
S-T''*  does  not  expressly  state  whether 
its  requirements  concerning 
incorporation  by  reference  to  reports  to 


'V  Sm  propoMd  changM  to  Rule  13*-4  and  Rule 
14^1. 

'I  Rule  201(b)  of  Regulatioo  S-T  (17  CFR 
232.201  (b)|. 

'I  Rule  202(d)  of  Raguktioa  S-T. 


'«17aTl22«.402(fl. 

""  Rule  304(d)  of  Regulation  S-T  (17  CFR 
232.304(d)]. 

'•17  CyR  232.304(c).  Paragraph  (b)(2)  aljo  is 
proposed  to  be  aniended  to  conform  its  language 
with  the  changes  made  to  Rule  304  in  Release  33- 
72S9  (May  9.  1996)  [61  FR  24652).  relating  to  use 
of  electronic  media  for  delivery  purpoeee. 

"17  CFR  274.1  lA. 

"l?  CFR  232.303(b).  .-     J'~ 


security  holders  apply  to  investment 
companies.  The  Commission  proposes 
to  revise  the  rule  to  make  it  clear  that 
the  rule  does  not  apply  to  investment 
company  filers,  codifying  staff 
interpretation. 

Also,  the  Commission  is  proposing  a 
clarifying  amendment  to  Schedule  14A. 
The  Schedule  would  be  revised  to  make 
it  clear  that  investment  companies  need 
not  submit  electronically  annual  or 
quarterly  repeats  to  security  holders,  or 
any  portion  thereof,  incorporated  by 
reference  into  a  proxy  statement,  if  the 
report  was  filed  electronically."  This 
revision  also  woidd  codify  staff 
interpretation. 

K.  Computational  Materials  To  Be  Filed 
Under  Cover  of  Form  SE 

Certain  issuers  of  asset-backed 
securities  file  large  amounts  of 
computational  materials  with  a  Form  8- 
K,  pursuant  to  two  no-action  letters.  ^ 
These  materials  often  are  voluminous 
and  difficult  to  convert  to  an  acceptable 
electronic  format.  Typically,  filers  of 
such  materials  have  been  granted 
hardship  exemptions  from  filing  them 
electronically.  In  order  to  reduce 
compliance  costs  both  to  the  issuers  and 
the  staff,  the  (Dommission  proposes  to 
amend  Rule  311  of  Regulation  S-T  to 
add  this  type  of  supporting 
docimientation  to  ihe  list  of  items  that     ' 
may  be  filed  in  paper  under  cover  of 
Form  SE  without  the  need  for  staff 
action.  The  Form  8-4C  itself,  as  well  as 
any  required  term  sheets,  should  be 
filed  electronically.  The  Commission 
solicits  comment  as  to  whether  it  would 
be  useful  to  the  pubUc  to  have 
computational  materials  on  the  EDGAR 
database  and  whether  there  is  any 
feasible  method  available  or  under 
development  for  converting  this 
information  into  an  acceptable  EDGAR 
format. 

L  Financial  Data  Schedules 

The  Commission  is  proposing  to 
codify  the  principles  outlinjad  in  two 
staff  interpretive  positions  relating  to 
Financial  Data  Sdiedules.  First,  a  note 
would  be  added  stating  that  issuers  of 
asset-backed  securities  (as  defined  in 
Form  S-3,  except  that  the  securities 
need  not  be  investment  grade)  that  are 
not  required  to  file  financial  statements 
with  the  Commission  in  their  Securities 
Act  registration  statements  or  their 
reports  filed  pursuant  to  sections  13(a) 


''*  See  proposed  amendment  to  Note  D.4  to 
Schedule  14A. 

•°I}istribution  of  Certain  Written  Materials 
Relating  to  Asset-Backed  Securitiee.  (February  17, 
199S)  and  Mortgage  and  Asset-Back  Securitie*— 
.  Furnishing  Information  to  Customan,  (M«y  20, 
1004). 
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or  15(d)  of  the  Exchange  Act  are  not 
required  to  submit  a  Financial  Data 
Schedule  in  connection  with  those 
filings.*'  This  is  consistent  vath  the 
existing  requirement  that  Financial  Data 
Schedules  be  submitted  only  when 
updated  financial  statements  are  filed. 
Comment  is  solicited  as  to  whether  this 
note  shoiUd  be  expanded  to  cover 
issiMrs  of  asset-becked  securities  that  do 
not  satisfy  the  definition  of  asset-backed 
securities  for  technical  reasons.  A 
second  note  would  be  added  to  the 
effect  that  a  registrant  is  not  required  to 
restate  prior  Financial  Data  Schedules 
for  a  recapitalization  that  is  in  the  form 
of  a  stock  split  or  reverse  stock  split, 
provided  that  the  <EPS>  tag  in  the 
Financial  Data  Schedule  for  the  period 
in  which  the  stock  split  occurs  includes 
a  footnote  that  indicates  that  a  stock 
split  has  occurred  and  its  effective  date, 
and  that  prior  Financial  Data  Schedules 
have  not  been  restated  for  the 
recapitalization.  "^ 

In  addition,  die  rules  governing  the 
submission  of  Financial  Data  Schedules 
provide  that  where  a  filer  submits  a 
document  in  paper  pursuant  to  a 
temporary  hardship  exemption,  and  the 
document  would  have  been 
.  accompanied  by  a  Financial  Data 
Schedule  if  filed  in  electronic  format, 
the  filer  must  submit  the  Financial  Data 
Schedule  with  the  confirming  electronic 
copy  of  the  filing.  Since  documents  may 
be  filed  in  paper  pursuant  to  a 
continuing  hardship  exnnption  on  the 
condition  that  the  issuer  file  an 
electronic  version  within  a  stated  time 
period.*^  the  Commission  is  proposing 
to  amend  its  rules  to  reflect  its  position 
that  registrants  must  submit  a  Financial 
Data  SchediUe  with  the  required 
confirming  electronic  copy  of  a 
document  filed  in  paper  pursiiant  to  any 
hardship  exemption  whexe  the 
underlying  document  would  have 
included  the  schedule  had  it  been  filed 
originally  in  electronic  format 

M.  Red  Ink  Requirements 

The  Commission  recently  eliminated 
its  requirements  to  print  designated 
information  in  red  ink.**  Consequently, 
it  is  proposed  that  Rule  307  of 
Regulation  S-T  be  revised  to  reflect  this 
change. 


■■  Sm  Ford  Motor  Cndit  Conpuiy  (AptU  14. 
199B). 

■*Sm  AFLAC/AFLAC  IncorporatMl  (AprU  \0. 
1996). 

■>  Rul«  202{i]  of  IlHU>*ti«i  S-T. 

•*ItelMM  Na  3}-730a 


m.  Other  Electronic  Submission, 
Processing  and  Retrieval  laaues 

A.  Expansion  of  Current  System  • 

While  most  documents  required  to  be 
sulunitted  to  the  Commission  now  must 
be  sent  electronically,  certain  filings  and 
other  types  of  communications  still  are 
required  to  be  provided  in  paper  format. 
Now  that  the  ^X>AR  system  has  been 
fully  implemented,  as  initially 
conceived,  the  Commission  also  seeks 
comment  as  to  whether  it  may  be 
appropriate  to  expand  the  system  to 
require,  or  permit,  electronic  filing  Of 
any  of  the  other  documents  currentiy 
excluded  from  the  system  pursuant  to 
Rule  101(c)  of  Regulation  S-T.  Three 
examples  of  such  sulnnissions  are 
'  requests  for  confidential  treatment,  no- 
action  and  interpretive  requests,  and 
filings  made  in  coimection  with  exempt 
offerings. 

1.  Confidential  Treatment  Requests 

Requests  for  confidential  treatment 
were  not  initially  considered  for 
electronic  submission  because  of  their 
special  processing  requirements,  as  well 
as  a  desire  to  minimize  the  risk  that 
confidentiaTinfonnation  might  be 
inadvertenUy  disseminated  publicly  as  a 
result  of  filer  error.  A  specially  secured 
internal  database  woiUd  be  required  to 
ensure  that  the  submissions  were  not 
made  available  to  the  public.  OMunent 
is  solicited  as  to  whether  filers  would 
find  it  advantageous  to  be  able  to  submit 
confidential  treatment  material  in 
electronic  format 

2.  Internet  Access  to  No-Action  and 
Interpretive  Letters 

Questions  have  been  raised  about 
whether  there  am  better  ways  to  afford 
the  public  electronic  access  to  no-action 
and  interpretive  letters.  Correspondence 
with  the  staff  relating  to  no-action  and 
interpretive  requests  generally  is  not 
made  public  until  final  disposition. 
Upon  disposition,  however,  these 
documents  are  made  public  and  can  be 
found  electronically  through 
commercial  services,  but  they  are  not 
available  on  EDGAR  or  the 
Commission's  Internet  Web  Site. 
Comment  is  requested  about  whether  it 
would  be  useful  to  filers  and  to  the 
public  to  make  no-action  and 
interpretive  letters  available  on  EDGAR 
or  the  Commission's  Internet  Web  Site. 
This,  of  course,  would  require  the 
submission  of  correspondence  to  the 
staff  in  some  electronic  format  either 
through  the  EDGAR  system  or  in  a  word 
processing  or  ASCII  format  on  diskette, 
depending  on  the  medium  diosen. 
Confidentiality  ca^aems  similar  to 
those  discussed  in  connecticm  with 


ccmfidential  treatment  requests  would 
need  to  be  addressed  for 
correspondence  received  by  the 
Commissicm  prior  to  final  disposition. 
What  benefits  would  accrue  to  persons 
submitting  no-action  and  interpretive 
requests  if  an  electronic  medium  for 
submission  were  developed?  If  an 
electronic  method  for  processing  no- 
action  and  interpretive  requests  wen 
created,  should  it  be  voluntary  ot 
mandatory? 

3.  Exempt  offerings 

Filings  made  pursuant  to  exempt 
offerings,  such  as  offering  statements  " 
filed  under  Regulation  A,"^  have  not 
been  required  to  be  filed  electronically, 
in  part  because  many  of  the  filings  were 
sent  to  the  Commission's  regional 
offices,  whidi  do  not  receive  filings  via 
the  EDGAR  system,  and  in  part  to 
relieve  small  issuers  of  the  compliance 
costs  associated  with  electronic  filings. 
Comment  is  sought,  from  the 
perspective  of  filers  and  users  of  the 
information,  about  whether  Regulaticm 
A  documents  should  be  required,  or 
permitted,  to  be  filed  electronically. 

Comment  is  solicited  as  to  whether 
other  documents  currentiy  excluded 
from  electronic  filing,  sudi  as 
shareholder  proposal  correspondence, 
appUcations  for  relief  from  fwriodic 
reporting  requirements  under  Exchange 
Act  section  12(h)  or  promotional  and 
sales  material,  should  be  permitted  or 
mandated  to  be  submitted 
electrooically.  In  addition,  are  thoe  any 
documents  currentiy  allowed  to  be  filed 
electronically  on  a  volimtary  basis  that 
should  be  made  mandated  electronic 
filings,  such  as  the  annual  report  to 
security  holders  or  Forms  3. 4  and  5? 
While  no  action  mandating  electronic 
filing  of  the  docvunents  outlined  in  Rule 
101(c)  is  being  proposed  at  this  time,  the 
Commission  wUl  take  any  comments 
into  consideration  as  it  plans  future 
enhancements  to  the  EDGAR  system. 
Systems  allowing  volunta^  submissioa 
of  cotain  documents  may  be  devek^fted 
if  supported  by  commenters.  Of  course, 
the  Commission  will  not  mandate 
electronic  filing  of  any  these  documents 
without  first  issuing  specific  propoeM* 
to  that  effect 

B.  Identification  of  Information  in 
Submission  Headers 

The  Commission  reomtiy  has  issued 
a  release  proposing  amendments  to  its 
rules  and  Form  S-3  *^  and  F-3  ■■  that 
would  include  non-voting  as  well  as 


■*Fom  l-A  (17  an  239.90]. 
••17  CFR  230.251-230.263. 
"17CFR  239.13. 
••17  CFR  23^33. 


~^       A,  - 
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voting  common  eqmty  in  the 
computation  of  the  required  $75  miHion 
aggregate  market  value  of  common 
equity  held  by  non-affiliates  of  the 
registamt"*  During  the  course  of  that 
rulemaking  process,  it  became  apparent 
that  it  would  be  desirable  to  identify  the 
"pubUc  float"  of  Exchange  Act  reporting 
companies  electronically  so  that  the 
staff  and  the  public  could  readily  search 
such  companies  by  that  criterion.  The 
Commission  solicits  comment  on 
whether  the  EDGAR  system  should  be 
modified  to  include  a  <FLOAT>  tag  in 
die  sutMnission  header  used  in 
connection  with  Exchange  Act  annual 
reports  filed  by  domestic  issuers.'"  Are 
there  any  other  items  of  information 
whose  identification  in  submission 
headers  would  benefit  the  public?  This 
-diange  would  be  efiiected  in  connection 
with  a  future  upgrade  of  the  EDGAR 
system  and  the  adoption  of  a  revised 
EDGAR  Filer  Manual. 


IV,  GeMtal  Request  Snr  < 

Comment  is  solicited  with  respect  to 
each  of  the  foregoing  proposals  from  the 
perspective  both  of  filers  and  of  public 
users  of  information  filed  with  the 
Commission.  Interested  persons  should 
submit  comment  letters  in  tripUcate  to 
Jonathan  G.  Katz,  Secretary,  U.S. 
Securities  and  Exchange  Commission, 
450  Fifth  Street,  NW..  Washington.  DC. 
20549.  Comments  also  may  be 
submitted  electronically  at  the  following 
E-mail  address:  rule-conuaenta6sec.gov. 
Ail  comment  letters  shoidd  refisr  to  File 
Numbw  S7-28-96.  This  file  number 
should  be  included  on  the  sub)ect  line 
if  E-mail  is  used.  Comment  is  requested 
with  respect  to  any  competitive  burdens 
that  might  result  bam  the  adoption  of 
any  of  the  rule  proposals.  All  comments 
will  be  considered  by  the  Commission 
in  complying  with  its  responsibility 
under  section  23(a)  of  the  Exchange 
Act*'  Cconmaits  received  %vill  be 
available  for  inspection  and  copying  in 
the  Commission's  public  reference 
room,  450  Fifth  Street.  NW., 
Waslungton,  DC.  20549.  Electronically 
submitted  ccmunent  letters  wUl  be 
posted  on  the  Commission's  Internet 
web  site  (http://www.sec.gov). 

V.  Coat-Benefit  Analysis 

Commenters  are  requested  to  address 
the  costs  and  benefits  of  the  rule 
proposals,  and  to  provide  any  available 


•RriMM  Na  33-7328  (Augiut  30, 198S)  (61  FK 
47706). 

**Tb0  public  float  cuirantiy  U  raquirad  to  be 
diadoMd  in  the  body  of  the  annuaJ  report  itaall  If 
this  programming  change  vnn  eSected,  a  regictiaiit 
only  tvould  be  required  to  restate  that  figure  in  the 
sahmission  haadar  of  the  filing. 

»'  15  VS.C  7ew(a). 


support  for  such  views,  in  order  to  aid 
the  Commission  in  its  own  evaluation  of 
their  cofts  and  benefits.  It  is  anticipated 
that  the  proposed  rule  changes  will  not 
impose  significant  costs  on  filers,  since 
the  proposals  generally  are  codifications 
and/or  clarifications  of  current  filing 
practices.  The  benefit  of  the  proposals 
would  be  to  clarify  existing  niles  and 
make  the  filing  community  at  large  more 
aware  of  current  practices  and 
interpretations. 

VI.  Summary  of  Regulatory  FlexttUity 
Act  Certification 

Pursuant  to  section  605(b)  of  the 
Regulatory  Flexibility  Act,  5  U.S.C. 
60S(b),  the  Chairman t>f  the  Commission 
has  certified  that  the  amendments 
proposed  herein  would  not,  if  adopted, 
have  a  significant  economic  impact  on 
^  substantial  niunber  of  small  entities. 
This  certificaticHi,  including  a  statement 
of  the  factual  basis  therefor,  is  attached 
to  this  release  as  Appendix  A. 

Vn.  Paperwork  Reduction  Act 

The  staff  has  consulted  with  the 
Office  of  Management  and  Budget 
("OMB")  and  has  submitted  the 
proposals  fat  review  in  aocoitlanoe  with 
the  Paperwork  Reduction  Act  of  1995 
("the  Act"M44  U.S.C.  3501  et  seq.).  It  is 
anticipated  that  the  proposals  would 
add  100  burden  hours  annually, 
attributable  to  the  information 
collection  requirements  of  proposed 
Form  DF.'^  These  burden  hours  would 
be  derived  frtun  500  respondents  per 
year  dedicating  two-tenths  of  an  hour  to 
prepare  each  response  on  the  form. 

Ine  Commission  solicits  comment: 
Concerning  whether  the  proposed 
information  collection  on  Form  DF  is 
necessary;  on  the  accuracy  of  the 
Commission's  estimates  of  the  btirden  of 
proposed  Form  DF;  on  the  quafity, 
utility  and  clarity  of  the  information  to 
be  collected;  on  how  the  biuden  of 
collection  of  information  on  those  vrho 
are  to  respond,  including  through  the 
use  of  automated  collection  techniques 
or  other  forms  of  information 
technology,  may  be  minimized. 

Persons  desiring  to  submit  comments 
on  the  collection  of  information 
requirements  should  direct  them  to  the 
Office  of  Management  and  Budget. 
Attention:  Desk  Officer  for  the 
Securities  and  Exdiange  Commissicm. 
Office  of  Information  and  Regulatory 
AfEurs.  Washington.  DC  20503,  and 
shotild  also  send  a  copy  of  their 
comments  to  Jonathan  G.  Katz, 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street.  N.W.. 


.-■•v 


Washington,  DC  20549,  with  reference 
to  File  No.  S7-6-96.  the  Office  of 
Management  and  Budget  is  required  to 
make  a  decision  concerning  the 
collection  of  information  between  30 
and  60  days  alter  publication,  so  a 
comment  to  OMB  is  best  asstired  of 
having  its  fidl  effect  if  OMB  receives  it 
within  30  days  of  publication. 

Vm.  SUtvtory  Basis 

The  rule  amendments  outlined  above 
are  proposed  pursuant  to  sections  6,  7. 
8. 10  and  19(a)  of  the  Securities  Act, 
Sections  3. 12, 13. 14, 15(d),  23(a)  and 
35(A)  of  the  Exchange  Act,  sections  3. 
5,  6,  7, 10, 12, 13,  14,  17  and  20  of  the 
Public  Utility  Holding  Company  Act  of 
1935,»3  Section  319  of  the  Trust 
Indenture  Act  of  1939,^  and  Sections  8, 
30,  31  and  38  of  the  Investment 
Company  Act  of  1940.'' 

List  of  Sabfects  in  17  CFR  Parts  200, 
228,  229.  230.  232.  239.  240,  and  240 

Registration  requirements.  Reporting 
and  recordkeeping  requirements, 
Seciuities. 

Text  of  the  Proposals 

In  accordance  with  the  foregoing. 
Title  17,  Chapter  n  of  the  Code  of 
Federal  Regulations  is  proposed  to  be 
amended  as  follows: 

PART  200— ORQAMZATION: 
CONDUCT  AND  ETHICS:  AND 
INFORMATION  AND  REQUESTS 

1.  The  authority  citation  for  Part  200 
continues  to  read  as  follows: 

Aiehw  it  J  15  U.S.C.  778.  78d-l,  78d-2. 
78w,  78/J(d),  79t.  77sn.  80»-37,  SOb-ll. 
unless  otbannse  noted. 


|200lS0-1    [Amended] 

2.  By  amending  §  200.30-1  by 
removing  paragraph  (m). 

f200.3(^    [Amended] 

3.  By  amending  §  200.30-5  by 
removing  paragraph  (j)  and  by 
redesignating  paragraphs  (k)  and  (1)  as 
paragraphs  (j)  and  (k). 

PART  228— MTEQRATED 
DISCLOSURE  SYSTEM  FOR  SMALL 
BUSINESS  ISSUERS 

•4.  The  authority  citation  for  Part  228 
continues  to  read  as  follows: 

AidhsiHj  15  U.S.C  77e,  77f.  77g,  77h,  77J, 
77k.  77i,  77aa(25),  77aa(26)  77ddd,  77eee, 
77ggg,  77hhh.  77)jj.  ?7iinn.  77s88,  7Bl,  78m, 
78n,  78o,  78w,  78//,  80a-8,  808-29,  80a-30, 
ao»-37,80b-ll,tmless  Otherwise  noted.    ' 


"The  infamiation  coUacdon  «rill  be  aotitlad 
ToimDF." 


••15U.S.C7«aataaq. 
••IS  US.C.  77aaa  et  saq. 
•IS  U.S.C  80a-l  et  seq. 
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5.  By  amending  §  228.601  by  revising 
the  second  sentence  of  instruction  3  to 
paragraph  (a),  by  designating  the  note  to 
paragraph  (c)(l)(ii)  as  "Note  1  to 
paragraph  (c)(l)(iij",  by  adding  Note  2 
to  paragraph  (c)(l)(ii),  by  revising 
paragraph  (cKl)(v),  and  by  adding  a  note 
to  paragraph  (c)(2Kiii)  to  read  as 
follows: 

f2ai.t01    (NameODExMbitB.         T;  ^: 

w  • '  •  •  i ;  - 

Instructions  to  hem  601(a) 

•        •        •         •        • 

(3)  *  *  *  Whenever  an  electronic 
confinning  copy  of  an  exhibit  is  filed 
pursuant  to  a  hardship  exemption  (S  232.201 
or  §  232.202(d)  of  this  chapter),  the  exhibit 
index  should  sfiecify  where  the  confinning 
electronic  copy  can  be  located;  in  addition, 
the  designation  "CE"  (confinning  electronic) 
should  be  placed  next  to  the  listed  exhibit  in 
the  exhibit  index. 

(c)  Financial  Data  Schedule  (1) 
General.  •  •  • 

(ii)-  •  • 

Note  2  to  par^n^h  (cKlXU):  Issuers  of 
asset-baclf^ed  securities  (as  that  tenn  is 
defined  in  the  general  instructions  to  Fonn 
S-3  (S  239.13  of  this  chapter),  except  that 
they  need  not  be  investment  grade)  that  are 
not  required  to  file  financial  statements  with 
the  Commission  in  their  Securities  Act 
registration  statements  or  their  reports  filed 
pursuant  to  sections  13(a)  cm'  15(d)  of  the 
KxchangB  Act  are  not  required  to  submit  a 
Financial  Data  Schedule  in  connection  with 
those  filings. 

(v)  A  Financial  Data  Schedule  dull  be 
submitted  only  in  electronic  format 
Where  a  registrant  submits  a  filing, 
othwwise  required  to  include  a 
Financial  Data  Schedule,  in  paper 
pursuant  to  a  hardship  exemption  under 
Rule  201  or  Rule  202(d]  of  Regulation 
S-T  (S  232.201  or  §  232.202(d)  of  this 
chapter,  respectively),  the  Financial 
Data  Schedule  shall  not  be  included 
Mrith  the  paper  filing,  but  shall  be 
included  with  the  required  confinning 
electronic  copy. 


(2)  Format  and  presentation  of 
Financial  Data  Schedule.  '  •  • 

(iu)*  •  * 

Nala  to  paragraph  (cN2Miii):  A  registrant  is 
not  required  to  restate  prior  Financial  Data 
Schedules  for  a  recapitalization  that  is  in  the 
form  of  a  stock  split  or  reverse  stock  split. 
provided  that  the  <EPS>  t^  for  the  period  in 
which  the  stock  split  occurs  indudn  a 
footnote  indicatiiig  diat  a  stock  split  has 
occtured  and  its  effective  date,  and  that  prior 
Financial  Data  Schedules  have  not  been 
restated  for  the  recapitalization. 


PART  229— STANDARD 
INSTRUCTIONS  fOR  FHJNQ  FORMS 
UNDER  THE  SECURITES  ACT  OF 
1933.  SECURITIES  EXCHANGE  ACT 
OF  1934  AND  ENERGY  POUCY  AND 
CONSERVATION  ACT  OF  197»^ 
REGULATION  S-K 

6.  The  authority  citation  for  part  229 
continues  to  read  in  part  as  follows: 

AiithoritT:  15  U.S.C  77e,  r7f,  77g.  77h.  77j. 
77k,  77s,  77aa(25),  77aa(26).  77ddd,  77eee, 
77ggg,  77hhh,  77iU,  77jji,  77nnn,  77s88,  78c 
78i,  78j.  78/,  78m,  78n,  78o,  78w.  78iild).  79e, 
79n,  79t,  80a-8,  80e-29,  80a-30,  80a-37,  SOb- 
11,  imless  otherwise  noted. 

7.  By  amending  §  229.601  by  revising 
the  second  sentence  of  instruction  4  of 
"Instructions  to  Item  601",  by 
designating  the  note  to  paragraph 
(c)(lj(ii)  as  "Note  1  to  paragraph 
(c)(l)(ii)".  by  adding  Note  2  to 
paragraph  (c)(l)(ii),  by  revising 
paragraph  (c)(l)(v),  and  by  adding  a  note 
to  paragrq>h  (c)(2)(iii)  to  read  as 
follows: 

f229J01    (Nam  Ml)  ExMMb. 

Instructions  to  Item  601 

•         •         *         •         • 

(4)  *  *  •  Whenever  an  electronic 
confirming  copy  of  an  exhibit  is  filed 
pursuant  to  a  hardship  exemption  ($  232.201 
or  $  232.202(d)  of  this  chapter),  the  exhiUt 
index  should  specify  where  the  confinning 
electronic  copy  can  be  located;  in  addition, 
the  designation  "CE"  (confirming  electranic) 
should  be  placed  next  to  the  listed  exhibit  in 
the  exhibit  index 


(c)  Financial  Data  Schedule  (1) 
General.  *  •  • 
(ii)«  •  • 

Neto  2  to  pan«raph  MdXii):  Issuer*  of 

asset-backed  securities  (as  that  term  is 
defined  in  the  genisral  instructions  to  Foim 
S-3  (S  239.13  of  this  chapter),  except  that 
they  need  not  be  investment  grade)  that  are 
not  required  to  file  financial  statements  with 
the  Commission  in  their  Securities  Act 
registration  statements  or  their  reports  filed 
pursuant  to  sections  ^  3(a)  or  15(d)  of  the 
Exchange  Act  are  not  required  to  submit  a 
Financial  Data  Schedule  in  connection  with 
those  filings. 
•        •        •         •        • 

(v)  A  Financial  Data  Schedule  shall  be 
submitted  only  in  electronic  forauL 
Where  a  registrant  submits  a  filing, 
otherwise  required  to  include  a 
Financial  Data  Schedule,  in  paper 
pursuant  to  a  hardship  exemption  under 
Rule  201  or  Rule  202(d)  of  Regulation 
S-T  (§  232.201  or  §  232^02(d)  of  this 
chapter,  respectively),  the  Financial 
Data  Schedule  shall  not  be  included 
with  the  paper  filii^  but  shall  be 


included  writh  the  required  confirming 
electronic  copy. 

•        •        •        *        •      ' 

(2)  Format  and  presentation  of 
financial  data  schedule.  *  *  * 
(iU)  •  •  • 

Neto  to  paragr^  (cNlNtt):  A  registrant  is 
not  required  to  restate  prior  Financial  Data 
Schedules  for  a  recapitalization  that  is  in  the 
form  of  a  stock  split  or  reverse  stock  split, 
provided  that  the  <EPS>  tag  for  the  period  in 
which  the  stock  split  occurs  includes  a 
footnote  indicating  that  a  stock  split  has 
ocQurred  and  its  efEective  date,  and  that  prior 
Fin^cial  DaU  Schedules  have  not  been 
restated  for  the  recapitalization. 


PART  230-GENERAL  RULK  AND 
REGULATIONS.  SECURITIES  ACT  OF 
1933 

8.  The  authority  citation  for  part  230 
continues  to  read  in  part  as  follows: 

Authority:  15  U.S.C  77b,  77f,  77g.  77h,  77J. 
778,  77SSS,  78c,  78d,  78/.  78m,  78n,  78o,  78w, 
78//(d),  79t,  80a-8,  80a- 29,  80a-30,  and  80a- 
37,  unless  otherwise  noted. 


9.  By  amending  §  230.405  by  revisiitg 
the  definition  of  "electronic  fUer"  to 
read  as  follows: 


f23a406    DeflnMoiwof 


Electronic  filer.  The  term  dectronic 
filermeaDS  a  person  or  an  entity  that 
submits  filings  electronically  pursuant 
to  Rules  100  and  101  of  RagulatiiMi  S- 
T  (§§  232.100  and  232.101  of  this 
diapter,  respectively).  -  ,, 


PART  232-REGULATION  S-T— 
GENERAL  RULES  AND  REGULATIONS 
FOR  ELECTRONIC  FILINGS 

10.  The  authority  citation  for  Part  232 
continues  to  read  as  follows: 

Authority:  15  U.S.C.  77t  77g,  77h,  77j, 
778(a),  77s88(a),  78c(b),  78/,  78m.  78n,  78o(d), 
76w(a),  78/l(d),  79t(a),  80a-8. 80a-29, 80e-30 
and  80a-37. 

11.  By  amending  $  232.10  by  revising 
the  note  following  paragraph  (b)  to  read 
as  follows: 

1232.10    AppHcalieiief  Part  232. 

Noto:  The  Commission  strongly  uiget  ai^ 
person  or  entity  about  to  become  sul^ect  to 
the  disclosure  and  filing  requirements  of  the. 
fsderal  securities  laws  to  submit  a  Form  ID 
well  in  advance  of  the  first  required  filing, 
including  a  registration  statement  relating  to 
an  initial  public  offering,  in  mder  to  fWilitote 
electronic  filing  on  a  timely  basis. 

12.  By  amending  §  232.11  by  revising 
paragraphs  (e)  and  (m)  to  read  as 
follows: 
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1232.11    DaflnMonoftwimuMdlnpert 
232. 

*         •        •        •        • 

(e)  Electronic  filer.  The  term 
electronic  filer  means  a  t)eT8on  or  an 
mtity  that  submits  filings  electronically 
puisuant  tp  Rules  100  and  101  of 
Regulation  S-T  (§§  232.100  and 
232.101,  respectively). 

(m)  Official  filing.  The  term  official 
/Iteig  means  any  filing  that  is  received 
and  accepted  by  the  Commission, 
regardleas  of  filing  mediiun. 

13.  By  amending  §  232.13  by  revising 
the  introductory  text  of  paragraph  (a)(1), 
by  adding  paragraph  (aM4)  before  the 
Note,  by  redesignating  correct 
paragraphs  (b)  and  (c)  as  paragraphs  (c) 
and  (b).  and  by  removing  paragraph  (d) 
to  read  as  follows: 

1232.13    Dal>ofiang;adiu«tnMntol1Mng 


(a)  General.  (1)  Unless  otherwise 
provided  in  this  section  or  in  Rxile  14  of 
Regulation  S-T  [%  232.14  of  this 
chapter),  the  business  day  on  whidi  a 
filing  is  received  by  the  Commission 
shall  be  the  date  of  filing  theieof.  if: 
•        •        •        •        • 

(4)  Where  the  Coounission's  rules, 
schedules  and  forms  provide  that  a 
document  may  be  "mailed  for  filing 
with  the  Commission"  at  the  same  time 
it  is  published,  furnished,  sent  or  given 
to  security  holders  or  others,  an 
electrraiic  filer  shall  file  the  document 
with  the  Commission  before  or  on  the 
date  the  document  is  first  published, 
fomished,  sent  or  given  to  security 
holders  and  others;  provided,  however, 
that  if  it  is  impracticable  to  file  such 
materials  electromoally  between  the 
hours  of  8  a.m.  and  5:30  p.m.  Eastern 
time  on  a  business  day  of  the 
Conmission,  the  electronic  filer  may 
file  as  soon  as  reasonably  practicable, 
but  no  later  than  5:30  pan.  Eastern  time, 
on  the  next  business  day.  Any 
associated  time  periods  shall  be 
calculated  on  the  basis  of  the 
publication  or  distribution  date  (as 
applicable)  and  not  on  the  basis  of  the 
^teof  filing. 

■H.  By  adding  $  232.14  to  read  as 
feUofws: 


unable  to  do  so  because  of 
unanticipated  technical  difficulties 
beyond  Oie  filer's  control,  the  report  or 
schedule  shall  be  deemed  timely  filed  it 

(1)  It  is  filed  electronically  no  later 
than  two  business  days  following  the 
applicable  due  date;  and 

(2)  A  Form  DF  (§  249.448  of  this 
dtaptOT)  is  filed  electronically  no  later 
ttiAn  the  dote  the  report  or  schedule  is 
filed. 

(b)  Form  DF  shall  be  filed  only  in 
electronic  format  and  may  not  be  filed 
in'paper  pursuant  to  a  hardship 
exemption  under  §  232.201  or  §  232.202. 

(c)  A  registrant  will  not  be  eligible  to 
use  any  registration  statement  form 
imder  the  Securities  Act  the  use  of 
which  is  predicated  on  timely  filed 
reports  until  the  subject  report  and  '  ^  . 
Form  DF  are  electronically  filed      '-  '*'  '^^ 
pursuant  to  paragraph  (a)  of  this  section. 

15.  By  admng  §  232.100,  following  the 
imdesignated  heading  "Electronic  Filing 
Requirements"  to  read  as  foUows: 

§232.100   Persons  and  sntlMss  sub|»cl  to 

The  followipg  perscms  or  entities  shall 
be  subject  to  the  electronic  filing 
requirements  of  this  Part  232:        >  ^ 

(a)  Registrants  whose  filings  are 
subject  to  review  by  the  Division  of 
Corptvation  Finance,  except  for  foreign 
private  issuers  and  foreim  governments; 

(b)  Registrants  whose  filings  are 
sul^ect  to  review  by  the  Division  of 
Investment  Management;  and 

(c)  Any  party  (including  natural 
perstms,  forei^  private  issuers  and 
foreign  governments)  that  files  a 
doctunent  joinUy  with,  or  as  a  third 
party  filer  with  respect  to.  a  registrant 
that  is  subject  to  mandated  electronic 
filing  requirements. 

16.  By  amending  §  232.101  by  revising 
paragraphs  (a)(l)(ii).  (a)(l)(iii).  (a)(l)(iv), 
(a)(2)(ii).  (b)(1).  (c)(6)  and  (c)(8).  by 
removing  paragraph  (c)(20).  and  by 
adding  paragraph  (d)  to  read  as  foUows: 

1232.101 


I2M.14    WoOJcsyosofi 

(a)  Notification  of  delayed  filing. 
Wham  m  electronic  filer  in  good  £aith 
MUtmHilii  to  file  in  a  timely  mannOT  a 
report  or  schedule  pursuant  to  sections 
13(a),  13(d).  13(g),  15(d)  or  16(a)  of  the 
Exchange  Act  (15  U.S.C  78m(a). 
78m(d).  78ra(g).  78o(d)  or  78p(a)),  but  is 


(a)  Mandated  electronic  submissions. 

(1)  •  •  • 

(il)  Statements  and  appUcations  filed 
with  the  Commission  pursxiant  to  the 
Trust  bidenture  Act  (15  U.S.C  77aaa,  et 
seq.),  other  than  applications  for 
exemptive  relief  filed  pursuant  to 
section  304  (15  U.S.C.  77ddd)  and 
Secticm  310  (15  U.S.C  77jj))  of  that  Act; 

(iii)  Statements,  reports  and  schedules 
filed  with  the  Commission  pursuant  to 
Sections  13. 14.  or  lS(d)  of  the  Exchange 
Act  (15  U.S.C  78m,  78n  and  7ao(d)), 
except  Form  13F  {%  249.325  of  this 
chapter),  and  proxy  materials  required 
to  bie  furnished  for  the  information  of 


the  Commission  in  connection  with 
annual  reporU  on  Form  10-K  (§  249.310 
of  this  chapter)  or  Form  10-KSB 
(§  249.310b  of  this  ch^tra-)  filed 
pursuant  to  section  15(d)  of  the 
Exchange  Act. 

Nate  to  paragraph  (aXlXiii)-  Domestic 
electronic  filers  are  restricted  from  filing 
Schedules  13D  and  13G  vrith  respect  to 
foreign  private  issuers  because  EIX>AR 
requires  an  IRS  tax  identificatioD  number  to 
be  inserted  for  the  subject  cranpany  as  a 
preraquisite  to  acceptance  of  the  filing.  Such 
filings  sboald  be  made  in  paper  pending 
foture  system  enhancements. 

(iv)  Documents  filed  with  the 
Commission  pursuant  to  sections  8, 17, 
20.  23(c).  24(e).  24(f),  and  30  of  tiie 
Investment  Ccnnpany  Act  (15  U.S.C 
80e-6,  80a-17.  80a-20,  80a-23(c),  80a- 
24(e),  80a-24(f)  and  80a-29);  provided, 
however,  that  submissions  under  section 
6(c),  8(f)  or  17(g)  of  that  Act  (15  U.S.a 
80a-6(c),  80a-8(f)  or  80a-17(g),  or 
documents  related  to  applications  Ux 
exemptive  relief  imder  any  section  of 
that  Act,  shall  not  be  made  in  electrtmic 
format:  and 

(ii)  The  first  electronic  amendment  to 
a  paper  format  Schedule  13D 
(§  240.13d-101  of  this  chapter)  or 
Schedule  13G  (§  240.13d-102  of  this 
chapter),  shall  restate  the  entire  text  of 
the  Schedule  13D  or  13G,  but  previously 
filed  paper  exhibits  to  such  Schedules 
are  not  required  to  be  restated 
electronically.  See  Rule  102  (§232.102) 
regarding  amendments  to  exhil)its 
previously  filed  in  paper  format. 
Notwithstanding  the  foregoing,  if  the 
sole  purpose  of  filing  the  first  electronic 
Sdiediile  13D  or  130  amendment  is  to 
report  a  change  in  beneficial  ownership 
that  would  terminate  the  filer's 
obligation  to  report,  the  amendment 
need  not  include  a  restatemont  of  the 
entire  text  of  the  Schedule  being 
amended. 
•        •        •        *        *^ 

(b)  •  •  • 
(1)  Annual  reports  to  security  holders 

furnished  for  the  information  of  the 
Commission  pursuant  to  Rule  14a-3(c) 
(§  240.14a-3(c)  of  this  chapter)  or  Rule 
14c-3(b)  (S  240.14c-3(b)  of  this  chapter), 
or  piirsuant  to  the  reqiiirements  of  Form 
10-K  or  Form  lO-KSB  filed  by 
registrants  pursuant  to  section  15(d)  of 
the  Exchange  Act 

(c)  •  •  ' 
(6)  Applications  for  exemptive  relief 

filed  pursuant  to  Sections  304  and  310 
of  the  Trust  Indenture  Act. 


•   .7. 
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(8)  Pilings  relating  to  offerings  exempt 
from  registration  under  the  Securities 
Act.  including  filings  made  pursuant  to 
Regulation  A  (§§  230.251-230.263  of 
this  chapter).  Regulation  D  (§§  230.501- 
230.506  of  this  chapter]  and  Regulation 
E  (§§  230.601-230.610a  of  this  diapter). 
as  well  as  filings  on  Form  144  (§  239.144 
of  this  chapter)  where  the  issxier  of  the 
securities  is  not  subject  to  the  reporting 
requirements  of  section  13  or  lS(d)  of 
the  Exchange  Act  (15  U.S.C.  78m  or 
78o(d).  respectively). 

(d)  Paper  Copies  of  Electronic  Filings. 
Electronic  filers,  including  third  party 
filers,  shall  submit  to  the  Commission  a 
paper  copy  of  their  first  electronic  filing, 
as  follows: 

(1)  The  paper  copy  shall  be  either  a 
document  that  meets  the  requirements 
of  the  appUcable  Commission  rules  and 
regulations  for  paper  filings  or  a  paper 
printout  of  the  electronic  filing.  If  the 
copy  being  submitted  is  the  paper 
printout  of  the  electronic  filing,  the 
header  information  specified  in  the 
EDGAR  Filer  Manual  shall  be  omitted  or 
blanked  out  to  ensure  that  confidential 
infcmnation  contained  in  the  header 
remains  non-public. 

(2)  The  paper  copy  shall  be  sent  to  the 
following  address:  OFIS  Filer  Support, 
SEC  Operations  Center,  6432  General 
Green  Way,  Alexandria,  VA  22312- 
2413.  The  paper  copy  shall  be  received 
by  the  Commission  no  later  than  six 
business  days  after  the  electronic  filing. 
The  following  legend  shall  be  typed, 
printed  or  stamped  in  capital  letters  at 
the  top  of  the  cover  page  of  the  paper 
copy: 

TfflS  PAPER  DOCUMENT  IS  BEING 
SUBMITTED  PURSUANT  TO  RULE 
101(d)  OF  REGULATION  S-T. 

(3)  Signatures  are  not  reqiiired  for 
paper  format  documents  submitted 
piursuant  to  paragraph  (d)  of  this 
section. 

17.  By  amending  §  232.102  by  revising 
the  last  sentence  of  paragraph  (d)  to  read 
as  follows: 

f23Z102    ExhIbHa. 


(d)  •  *  *  Whenever  an  electnHiic 
confirming  copy  of  an  exhibit  is  filed 
pursxiant  to  a  hardship  exemption 
(§  232.201  or  §  232.202(d)).  the  exhibit 
index  should  specify  where  the 
confirming  electronic  copy  can  be 
located;  in  addition,  the  designation 
"CE"  (confirming  electronic)  should  be 
placed  next  to  the  listed  ejddbit  in  the 
exhibit  index.  v. 

•        *        •        *        • 

18.  By  amending  §  232.201  by- 
designating  the  note  following 


paragraph  (b)  as  Note  1  and  by  adding 
Note  2  to  read  as  follows: 

§232>201    Tenipomy  iMRMiip  cmnpMon. 

•       •       *       •       • 

(b)  •  •  * 

Noll  2.  If  the  exemption  relates  to  an 
exhibit  only,  the  reqtdrament  to  tubmit  a 
confinning  electronic  copy  shall  be  satisfied 
by  refiling  the  exhibit  in  electronic  fcmnat  in 
an  amendment  to  the  filing  to  which  it 
relates.  The  amendment  should  note  that  the 
purpose  of  the  amendment  is  to  add  an 
electronic  copy  of  an  exhibit  previously  filed 
in  paper  pursuant  to  a  tampcsary  hardship 
exemption. 

19.  By  amending  §  232.202  by  revising 
paragraph  (d)  before  the  note, 
designating  the  note  as  Note  1  and 
addhig  Note  2  and  Note  3  to  read  as 
follows: 

1232.202    ConMnutoq  hawtahip  eMHiptton. 

(d)  If  a  continuing  hardship 
exemption  is  granted  for  a  limited  time 
period,  the  grant  may  be  conditioned 
upon  the  filing  of  the  dociunent  or 
group  of  documents  that  is  the  subject 
of  the  exemption  in  electronic  format 
upon  the  expiration  of  the  period  for 
which  the  exemption  is  granted.  The 
electronic  format  version  shall  contain 
the  following  statement  in  capital  letters 
at  the  top  of  the  first  page  of  the 
dociunent: 

THIS  DOCUMENT  IS  A  COPY  OF  THE 
(SPECIFY  DOCUMENT)  FILED  ON 
(DATE)  PURSUANT  TO  A  RULE  202(d) 
CONTINUING  HARDSHIP  EXEMPTION 


Nate  Z.  If  the  exemption  relates  to  an 
exhibit  only  and  a  confinning  electronic  copy 
of  the  exhibit  is  required  to  be  submitted,  the 
exhibit  should  be  refiled  in  electronic  fbnnat 
in  an  amendment  to  the  filing  to  which  it 
relates.  The  amendment  should  note  that  the 
purpose  of  the  amendment  is  to  add  an 
electronic  copy  of  an  exliibit  previously  filed 
in  paper  pursuant  to  a  continuing  hardship 
exemption. 

Note  S.  Failure  to  submit  a  required 
confinning  electronic  copy  of  a  paper  filing 
made  in  reliance  on  a  continuing  hardship 
exemption  granted  pursuant  to  paragraph  (d) 
of  tills  section  will  result  in  ineligibility  to 
use  Forms  S-2,  S-3,  S-«,  F-2  and  F-3  [see, 
§§239.12.  239.13.  239.16b.  239.32  and 
239.33,  respectively),  restrict  incorporaticm 
by  reference  of  the  document  submitted  in 
paper  (see  Rule  303  of  Regulation  S-T 
(§  232.303),  and  toll  certain  time  periods 
associated  with  tender  offers  [see  Rule  13e- 
4(f)(12)  (§  240.13e-4(f)(12))  and  Rule  14e-l(e) 
(240.14e-l(e)]). 

20.  By  amending  §  232.303  by  revising 
paragraph  (a)(2)  and  paragraph  (b)  to 
read  as  follows: 

§232.^03    hicoipoillon  by  ralaiance. 

(a)  •  •  •  , 


(2)  Any  dociunent  filed  in  paper 
pursuant  to  a  hardship  exemption  for 
which  a  required  confirming  electronic 
copy  has  not  been  submitted. 

-  (b)  If  any  portion  of  the  annual  or 
quarterly  report  to  security  hol<ters  is 
incorporated  by  reference  into  any 
electronic  filing,  such  portion  of  the 
annual  or  quarterly  report  to  secuqty 
holdera  shall  be  filed  in  electronic 
format  as  an  exhibit  to  the  filing,  as 
required  by  Item  601(b)(13)  of 
Regulation  S-K  and  Item  601(b)(13)  of 
Regulation  S-B.  This  requirement  shaU 
not  apply  to  incorporation  by  reference 
by  an  investment  company  from  an 
annual  or  quarterly  report  to  security 
holden. 

21.  By  amending  §  232.304  by  revising 
paragraph  (b)(2)  and  paragraph  (d),  to 
read  as  follows: 

1232.304    QrapMc,  image  and  eiidto 
Infonnatfon. 

•        •        •        •        • 

(b)(1) '  •  • 

(2)  Narrative  descriptions,  tabular 
representations  or  transcripts  of  graphic, 
image  and  audio  material  included  in  an 
electronic  filing  or  appendix  thereto 
also  shall  be  deemed  part  of  the  filing. 
However,  to  the  axtent  such 
descriptions,  representations  or 
transcripts  represent  a  good  faith  effort 
to  fairly  and  acciuately  describe  omitted 
graphic,  image  or  audio  material,  they 
shall  not  be  subject  to  the  liabiUty  and 
anti-fraud  provisions  of  the  federal 
securities  laws. 


(d)  The  performance  graph  that  is  to 
appear  in  registrant  proxy  and 
information  statements  relating  to 
annual  meetings  of  security  holders  (or 
special  meetings  or  written  consents  in 
lieu  of  such  meetings)  at  which 
directors  will  be  elected,  as  required'by 
Item  402(1)  of  Regulation  S-K 
(§  229.402(1)  of  this  chapter),  and  the 
line  graph  that  is  to  appear  in  registrant 
annual  reports  to  security  holders  or 
prospectuses,  as  required  by  paragraph 
(b)  of  Item  5 A  of  Form  N-lA  (§  274.1  lA 
of  this  chapter),  shall  be  fiunished  to  the 
Commission  in  connection  with  an 
electronic  filing  by  presenting  the  data 
in  tabular  or  chart  form  within  the 
electronic  filing,  in  compliance  with 
paragraph  (a)  of  this  section  and  the 
formatting  requirements  of  the  EDGAR 
Filer  Manual. 

22.  By  revising  §  232.307  and  its 
section  heading  to  read  as  follows: 

1232.307    BoMfaoatypa. 

Provisions  requiring  presentation  of 
infonnation  in  bold  Uxx  type  shall  be 
satisfied  in  an  electronic  fannat 
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documeot  by  presenting  such 
infonnation  in  capital  letters. 

23.  By  amendiii^§  232.3U  by  adding 
paragraph  (i)  to  read  as  follows: 

f2SU11    DoctMiMnts  submltlsd  In  paper 
under  cover  of  Form  8C. 

•        •        •        •        • 

(i)  Computational  materials  filed  as  an 
exhibit  to  Form  8-K  (§  249.308)  by 
issiiers  of  an  "asset-backed  seciirity,"  as 
that  term  is  defined  in  General 
Instruction  LB.5  of  Form  S-3  ($  239.13 
of  this  chapter). 

24.  By  adding  an  undesignated 
heading  and  §232.601,  to  read  as  ' 
follows: 

FOREIGN  PRIVATE  ISSUERS  AND 
FOREIGN  GOVERNMENTS 


1232.601    Foreign  pd«ale 


(a)  Foreign  private  issuers  and  foreign 
governments  shaU  not  be  subject  to  the 
mandated  electronic  filing  requirements 
of  this  part  232,  except  that  a  document 
filed  either  jointly  with,  or  with  respect 
to,  a  regisUrant  that  is  subject  to 
mandated  electronic  filing  shall  be  filed 
in  electronic  format.  See  Rule  100  of 
Regulation  S-T  (§  232.100). 

(b)  Foreign  private  issuers  and  foreign 
governments  may  choose  to  file 
electnmically  any  docxunent  not 
required  to  be  so  filed  to  the  extent  that 
an  appropriate  form  type  is  available,  as 
identified  by  the  EDGAR  Filer  Manual 

(c)  Notwithstanding  any  provision  of 
this  part  232,  if  a  foreign  private  issuer 
engages  in  an  exchange  oSer,  merger  or 
other  business  combination  transaction 
with  a  domestic  registrant  and  the 
foreign  private  issuer  files  a  Securities 
Act  registration  statement  with  respect 
to  the  transaction,  the  registration 
statement  and  all  other  documents 
relating  to  the  transaction  may  be  filed 
in  paper,  provided  that  the  domestic 
registrant  will  not  be  subject  to  the 
reporting  requirements  of  the  Exchange 
Act  at  the  conclusion  of  the  transaction. 

If  232J01, 232.902  and  232.903  and 
Undesignrtid  heading    [Removed  and 


79t,  80»-6,  808-29,  80B-30  and  80a-37, 
unless  otherwise  noted. 

•         *         •         •         •  I .     ,.•   - " 

27.  By  amending  Fonn  S-2 
(referenced  in  §  239.12)  by  revising 
general  instruction  I.H.(1]  to  read  as 
follows: 

Note:  The  text  of  Form  S-2  does  not,  and 
the  amendment  thereto  will  not,  appear  in 
the  Code  of  Federal  Regulations 

FORM  S-2  1 

REGISTRATION  STATEMENT  UNI»R  THE 
SECURITIES  ACT  OF  1933 


25.  By  removing  and  reserving 

§§  232.901 ,  232.902  and  232.903  and  the 
undesignated  heading  "Transition  to 
Electronic  Filing". 

PART  239-FORMS  PRESCRIBED 
UNDER  THE  SECURITIES  ACT  OF  1933 

26.  The  authority  citation  for  part  239 
continues  to  read  in  part  as  follows: 

Aelharilr.  15  UAC  77t  77g.  77h.  77j.  778. 
77S8S.  78c.  787.  78m.  78n.  78o(d),  78w(a]. 
78/J(d),  79e.  79f,  79g.  79).  797,  79m,  79n.  79q, 


GENERAL  INSTRUCTICmS 


I.  Eligibility  RaquiremenU  far  Use  of  Fonn  S- 
2 


H.  Ehctroniefiliagg.  *  *  *  ' 

(1)  all  required  electronic  filings,  including 
confirming  electronic  copies  of  docimients 
submitted  in  paper  pursuant  to  a  hardship 
exemption  as  provided  by  Rule  201  or  Rule 
202(d]  of  Regulation  S-T  ($  232.201  or 
S  232.202(d)  of  this  chapter):  and. 

28.  By  amending  Form  S-3  -.« 
(referenced  in  §  239.13)  by  revising 
general  instruction  I.A.8.(1)  to  read  as 
follows: 

Note:  The  text  of  Form  S-3  does  not,  and 
the  amendment  thereto  will  not,  appear  in 
the  Code  of  Federal  R^^lationa     |. 

FORM  S-3 

REGISTRATION  STATEMENT  UNWR  THE 
SECURITIES  ACT  OF  1933 

GENERAL  INSTRUCTICWS 


L  Eligibility  Requirements  for  Use  of  Fonn  S- 
3 


A.  Re^strant  Requirementa.  * 

8.  Electronic  filings.  •  •  • 

(1)  all  required  electronic  filings,  including 
confirming  electronic  copies  of  dociunents 
submitted  in  paper  pursuant  to  a  hardship 
exemption  as  provided  by  Rule  201  or  Rule 
202(d)  of  Regulation  S-T  (§  232.201  or 
S  232.202(d)  of  this  chapter):  and. 
•         *         *         *         • 

29.  By  amending  Form  S-8 ' 
(referenced  in  §  239.16b)  by  revising 
general  instruction  A.3.(l)  to  read  as 
follows:  ,  r  ■    ■JT'.- 

Note:  The  text  of  Form  S-8  does  not,  and 
the  amendment  thereto  will  not,  appear  in 
the  Code  of  Federal  Regulations 

FORM  S-8 

REGISTRATION  STATEMENT  UNDER  THE 
SECURITIES  ACT  OF  1933 


A  Rule  as  to  Use  of  Fonn  S-«.  *  4  ^ 

3.  Electronic  filiitgt.  •  *  * 
(1)  all  required  electronic  filings,  including 
confirming  electronic  copies  of  documents 


submitted  in  paper  pmrsuant  to  a  hardship 
exemption  as  provided  by  Rule  201  or  Rtiie 
202(d)  of  Regulation  S-T  (§232.201  or 
§  232.202(d)  of  this  chapter);  and, 

30.  By  amending  Form  F-2 
(referenced  in  §  239.32)  by  revising 
general  instruction  I.H  to  read  as 
follows: 

Note:  The  text  of  Fonn  F-2  does  not.  and 
the  amendment  thraeto  will  not,  appear  in 
the  Code  of  Federal  Regulations 

FORM  F-2 

REGISTRATION  STATEMENT  UNDER  THE 
^CURTTIES  ACT  OF  1933 

•  •         •       .  •         • 

A  Eligibility  Requirements  for  Use  of  Form 
F-2*  *  * 

H.  Electronic  filings.  In  addition  to 
satisfying  the  foregoing  conditions,  a 
registrant  subject  to  the  electronic  filing 
requirements  of  Rule  101  of  Regulation  S-T 
($§232,101  of  this  chapter)  shall  have  filed 
¥rith  the  Commission  all  required  electronic 
filings,  Including  confirming  electronic 
copies  of  documents  submitted  in  paper 
pursuant  to  a  hardship  exemption  as 
provided  by  Rule  201  or  Rule  202(d)  of 
RegulaHon  S-T  (§  232.201  or  §  232.202(d)  of 
this  chapter). 
»         •         p         *         » 

31.  By  amending  Form  F-3 
(referenced  in  §  239.33)  by  revising 
general  instruction  I.A.6  to  read  as 
follows: 

Note:  The  text  of  Fonn  F-3  does  not,  and 
the  amendment  thereto  will  not,  app>ear  in 
the  Code  of  Federal  Regulations 

FORM  F-3 

REGISTRATION  STATEMENT  UNDER  THE 
SECURITIES  ACT  OF  1933 

*  *         •         *         • 

L  Eligibility  Requirements  for  Use  of  Form  F- 
3  •  •  • 

A  Registrant  requirements  *  *  * 
6.  Electronic  filings.  In  addition  to 
satisfying  the  foregoing  conditions,  a 
registrant  subject  to  the  electronic  filing 
requirements  of  Rule  101  of  Regulation  S-T 
(§§232.101  of  this  chapter)  shall  have  filed 
with  the  Commission  all  required  electronic 
filings,  including  confirming  electronic 
copies  of  documents  submitted  in  paper 
pursuant  to  a  hardship  exemption  as 
provided  by  Rule  201  or  Rule  202(d)  of 
Regulation  S-T  (§  232.201  or  §  232.202(d)  of 
this  chapter). 


PART  240-QENERAL  RULES  AND 
REGULATIONS,  SECURITIES 
EXCHANGE  ACT  OF  1934 

32.  The  authority  citation  for  Part  240 
continues  to  read  in  part  as  follows: 

Authority:  15  U.S.C  77c,  77d,  77g,  77 j. 
778.  77eee.  77ggg,  77nnn.  77i88,  77ttt.  78c, 
78d,  78f,  78i,  78i,  78k.  78k-l.  78/,  78m,  78n, 
78o,  78p,  78q,  78s,  78w,  78x,  7SlKd),  79q. 
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79t.  80a-20.  80a-23.  SOa^  29.  808-37,  80b-3, 
80b-4  and  80b-ll,  unless  otherwise  noted. 

*  •         •         •         • 

33.  By  amending  §  240.0-1  by  revising 
paragraph  (a)(5)  to  read  as  follows: 

f24aO-1    Definitions. 

(a)*  *  ' 

(5)  The  term  electronic  filef  means  a 
person  or  an  entity  that  submits  filings 
electronically  pursuant  to  Rules  100  and 
101  of  Regulation  S-T  (§§  232.100  and 
232.101  of  this  chapter,  respectively). 

*  *        •        •        f~  '-..• 

34.  By  amendiiiig  §  240.i2b-25  by 
revising  the  SQCtion  heading  and  last 
sentence  of  paragraph  (g)  to  read  as 
follows: 

f24ai2b-25    Notlflcation  of  inability  to 
timely  fll«  all  or  any  laquirad  portion  of  a 
Form  10-K.  10-KSB,  10-Q.  10-QSB.  20-^. 
11-K.orN-<SAR. 

*  *         •         *         * 

(g)  *  *  'Tilers  unable  to  submit  a 
report  in  electronic  format  within  the 
time  period  prescribed  solely  due  to 
diffiodties  with  electronic  filing  should 
comply  with  Rule  14  (§  232.14  of  this 
chapter).  Ride  201  or  Rule  202  of 
Regulation  S-T  (§  232.201  and  §  232.202 
of  this  chapter),  or  apply  for  an 
adjustment  of  filing  date  pursuant  to 
Rule  13(c)  of  Regulation  S-T    -  ■ 
(§  232.13(c)  of  this  chapter). 

35.  By  amending  §  240.13d-2  by 
revising  paragraph  (c)  to  read  as  follows: 

f240.13d-2    Filing  of  amandmants  to 
SctMdulaalSDorlSQ. 


(c)  The  first  electronic  amendment  to 
a  paper  format  Schedule  13D 
(§  240.13d-101  of  this  chapter)  or 
Schedule  13G  (§  240.13d-102  of  this 
chapter)  shall  restate  the  entire  text  of 
the  Schedule  13D  or  13G,  but  previously 
filed  paper  exhibits  to  such  Schedules 
are  not  required  to  be  restated 
electronically.  See  Rule  102  of         : 
Regulation  S-T  (§  232.102  of  this 
chapter)  regarding  amendments  to 
exhibits  previously  filed  in  paper 
format  Notwithstanding  the  foregoing, 
if  the  sole  purpose  of  tiling  the  firet 
electronic  Schedule  13D  or  13G 
amendment  is  to  report  a  change  in 
beneficial  ownership  that  would 
terminate  the  filer's  obUgation  to  report, 
the  amendment  need  not  include  a 
restatement  of  the  entire  text  of  the 
Schedule  being  amended. 

36.  By  amending  §  240.13e-4  by 
revising  the  last  sentence  of  paragraph 
(f)(12)  to  read  as  follows: 

i  24ai3a-4  .  Tender  offer*  i>y  issuers. 


(f) 


(12)  *  *  *  If  siich  documents  were 
filed  in  paper  pursuant  to  a  hardship 
exemption  (see  §  232.201  and  §  232.202 
of  this  chapter),  the  minimiun  offisring 
periods  shall  be  tolled  for  any  period 
durii^  which  a  required  confinning 
electronic  copy  of  such  Schedule  and 
tender  offer  material  is  delinquent. 

•  ••'** 

37.  By  amending  §  240.14e-l  by 
revising  the  last  sentence  of  paragraph 
(e)  to  read  as  follows: 

S24ai4e-1    Unlawful  tender  off er  ' 

nr  sf  tic  eB 

(e)  •  *  *  If  such  docimients  were 
filed  in  paper  pursuant  to  a  hardship 
exemption  (see  §  232.201  and  §  232.202 
of  this  chapter),  the  minimum  oSiering 
periods  shall  be  tolled  for  any  period 
during  which  a  required  confinning 
electronic  copy  of  such  Schedule  and 
tender  offer  material  is  delinquent 

PART  249-FORMS.  SECURITIES 
EXCHANGE  ACT  OF  1934 

38.  The  authority  citation  for  part  249 
continues  to  read  in  part  as  follows: 

AntlMrity:  15  U.S.Q  78a,  et  seq.,  unless 
otherwise  noted; 

•  *         •         *         • 

39.  By  amending  Form  12b-25 
(referenced  in  §  249.322)  by  revising 
general  instruction  5  to  read  as  follows: 
Form  12b-2S 

NOTIFICATION  OF  LATE  HUNG 


GENERAL  INSTRUCTIONS 

•         *         •         •         • 

5.  Electronic  Filers.  This  form  shall  not  be 
used  by  electronic  filers  unable  to  timely  file 
a  report  solely  due  to  electronic  difficulties. 
Filers  unable  to  submit  a  report  in  electronic 
format  within  the  time  period  prescribed 
solely  due  to  difficulties  with  electronic 
filing  should  comply  with  Rule  14  (§  232.14. 
of  this  chapter).  Rule  201  or  Rule  202  of 
Regulation  S-T  (S  232.201  and  §  232.202  of 
this  chapter),  or  apply  for  an  adjustment  of 
filing  date  pursuant  to  Rule  13(c)  of 
Regulation  S-T  (§  232.13(c)  of  this  chapter). 

40.  By  adding  §  249.448  to  Subpart  D 
to  read  as  follows: 

§249.448    Form  DF— Notification  of 
delayed  flling  pursuant  to  Rule  13((0  of 
Regulation  S-T 

This  form  shall  be  filed  in  connection 
with  a  delayed  electronic  filing,  as 
provided  by  RiUe  13(d)  of  Regulation  S- 
T  (§  232.13(d)  of  this  chapter),  to 
preserve  the  timeliness  of  filing  of 
reports  or  schedules  filed  pursuant  to 
sections  13(a),  13(d),  13(g),  15(d)  and 
16(a)  of  the  Exchange  Act  (15  U.S.C 
78m(a),  78m(d),  78m(g),  78o(d)  or 
78p(a)),  which,  notwithstanding  good 


faith  efforts,  are  not  filed  in  a  timely 
manner  because  of  technical  difficul|ies* 
beyond  the  electronic  filer's  control. 

41.  By  adding  Form  DF  (referenced  in 
§  249.448),  to  read  as  follows: 

Note:  The  text  of  Form  DF  will  not  appear 
in  the  Code  of  Federal  Regulations 

FORMDF 

NOTIFICATION  OF  DELAYED  HLING 
PURSUANT  TO  RULE  14  OF  REGULATION 
S-T 


Exact  name  of  registrant  as  specified  in 
charter 


Registrant  QK  Number 


Report  or  schedule  with  respect  to  which  this 
form  is  being  filed  (include  p«iod  of  report) 

SEC  File  Number,  if  available 

Name  of  person  filing  the  document  (if  other 
than  the  registrant) 

Reasons  for  the  delay: 


The  registrant  (or  person  filing  the  report 
or  schedule  if  other  than  the  registrant) 
hereby  certifies  that  it  made  good  feith 
attempts  to  electronically  file  the  document 
identified  above  in  a  timely  manner,  but  that 
the  filing  was  delayed  due  to  technical 
difficulties  beyond  its  control.  The  registrant 
undertakes  to  file  the  document 
electronically  no  later  than  tvro  business  days 
following  the  applicable  due  date. 

SIGNATURES 

Filings  made  by  the  r^strant 

The  registrant  has  duly  caused  this  form  to 
be  signed  on  its  behalf  by  the  undersigned, 
thereunto  duty  authorized,  in  the  city  of 

,  state  of ,  Dated 

,19 . 


(Registrant) 
By: 


(Name  and  tide) 

Filings  made  by  person  other  than  the 
registrant: 

After  reasonable  inquiry  and  to  the  best  of 

my  knowledge  and  belief  I  certify  on , 

19 ,  that  the  information  set  forth  in  this 

statement  is  true  and  complete. 

By: 

(Name  and  title) 

GENERAL  INSTRUCTIONS  TO 
FORMDF 

I.  Use  of  Form  DF 

This  form  may  be  filed  in  connection 
with  a  report  or  schedule  filed  pursuant 
to  Section  13(a),  13(d).  13(g),  15(d)  or 
16(a)  of  the  Securities  Exchange  Act  of  ' 
1934  which,  despite  good  faith  efforts, 
could  not  be  submitted  electronically  in 
a  timely  manner  because  of  technical 
difficulties  beyond  the  control  of  the 
filer.  Rule  14  of  Regidation  S-T  (17  CFR 
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232.13(d)  of  this  chapter).  Fonn  DF  shall 
be  filed  only  in  electronic  format.  The 
report  or  scihedule  will  be  deemed 
timely  filed  if  it  is  filed  electronically  no 
later  than  two  business  days  following 
the  applicable  due  date  and  this  Form 
DF  is  filed  electronically  no  later  than 
the  date  the  report  or  schedvQe  is  filed. 
If  either  of  these  conditions  are  not 
satisfied,  the  report  or  schedule  will  not 
be  deemed  timely  filed. 

n.  Preparation  and  filing  of  Form  DF     - 

Form  DF  should  be  submitted 
electronically  as  a  separate  filing,  as 
outlined  in  the  EDGAR  Filer  Maniud, 
and  not  as  a  cover  sheet  to  the  report  or 
schedule. 

Potential  persons  who  are  to  respond 
to  the  collection  of  information 
contained  in  this  form  are  not  required 
to  respond  unless  the  form  displays  a 
currently  vaHd  OMB  control  number. 

PART  260— GENERAL  RULES  AND 
REQULATIONS,  TRUST  MDENTURE 
ACT  OF  1939 

42.  The  authority  citation  for  Part  260 
continues  to  read  as  follows: 

AadMMitjr.  15  U.S.C.  778ee.  77ggg.  77mm, 
77iM,  78//(d).  80t>-3, 80b-4,  and  80b-ll. 

43.  By  amending  §  260.0-2  by  revising 
paragraph  (g)  to  read  as  folloMrs: 

12600-2    DeflnMoiM  of  twme  uaed  in  ttie 
niiae  and  regutatlona. 

•        •        •        •        • 

(g)  Electronic  filer.  The  term 
electronic  filer  means  a  person  or  an 
entity  that  submits  filings  electronically 


pursuant  to  RiUes  100  and  101  of 
Regulation  S-T  (§§232.100  and  232.101 
of  this  chapter,  respectively). 


Dated:  December  6, 1906. 
By  the  Commission. 
Marsarat  H.  McFarland.  '^.  .>.  f 
Deputy  Secretary.  •« 

Appandbc  A 

[Note:  This  appendix  wiU  not  •pfeet  io  the 
CcKle  of  Federal  Regulations       |    . -^ '. 

SJgelatoiy  Flexibility  Ad  Cartification 

I,  Arthur  Levitt.  Chairman  of  the  Securities 
and  Exchange  Commission,  heraby  certify, 
pursuant  to  S  U.S.C  605(b].  that  the 
propoaad  amendments  to  Rule  200.30-1, 
Rule.^.30-5.  Item  601(c)  of  Regulation  S- 
B andR^sulation  S-K.  Rule 405 of 
Regulation  C,  Rules  10, 11, 13, 101, 102,  201, 
202,  303.  304.  307  and  311  of  Regulation  S- 
T,  Forms  S-2.  S-3.  S-«,  F-2  and  F-3  under 
the  Securities  Act  of  1933  ("Securitiet  Act"), 
Rule  O-l.  Rule  12b-25,  Rule  13d-2,  Rule 
13e-4.  Schedule  14A,  Rule  14e-l,  and  Form 
12b-25  under  the  Securities  Exchange  Act  of 
1934  ("Exchange  Act"),  and  Rule  0-2  under 
the  Trust  Indenture  Act  of  1939.  the  addition 
of  new  Rules  14.  100  and  601  to  Regulation 
S-T,  and  new  Form  DF,  and  the  elimination 
of  the  electronic  filiiig  transition  rules  found 
in  Rules  901,  902  and  903  of  Regulation  S- 
T,  as  set  forth  in  Securities  Act  Release 
Number  7369,  if  adopted,  would  not  have  a 
significant  economic  impact  on  a  substantial 
number  of  small  entities. 

The  proposed  rule  amendments  generally 
would  have  no  economic  impact  on  small 
entities  because  they  would  codify  existing 
interpretations  and  practices  relating  to  the 
preparation,  filing  and  processing  of 
electronic  donunents  via  the  Commission's 
Electronic  Data  Gathering,  Analysis  and 


Ketrieval  ("EDGAR' ,  system.  Other  changes 
would  effoct  only  technical  collections  to 
cxurent  rules  and  similarly  would  not  result 
in  an  economic  impact  on  small  entities. 

One  noteworthy  proftosed  change  is  the 
addition  of  Form  DF  and  related  rules  that 
would  allow  electronic  filers  to  act  on  their 
own  to  preserve  the  timeliness  of  certain 
Exchange  Act  reports  that  are  electronically 
filed  late  because  of  unanticipated  technical 
difficulties  beyond  their  control.  Currently,  if 
electronic  documents  are  filed  late  under 
such  circxunstances,  filen  must  petitiota  the 
staff  in  writing  for  a  filing  date  adjustment 
This  petition  generally  takes  the  form  of  a 
letter  to  the  staff  explaining  the  tactual  and 
legal  basis  in  suppwt  of  the  request.  The  staff 
then  processes  the  application  and  grants  or 
denies  the  request  pursuant  to  delegated 
authority.  In  the  fint  eight  months  of  1996, 
approximately  24  Exchange  Act  reporting 
companies  with  assets  of  SS  million  or  less 
applied  for  and  received  a  filing  date 
adjustment  for  a  late  Exchange  Act  re{x>rt. 
The  proposals  would  eliminate  the  need  for 
staff  intervention  in  most  similar  cases  in  the 
future,  restilting  in  greater,certainfy  of 
treatment  for  filers  and  time  savings  for  the 
staff.  However,  while  the  burden  of 
consultation  with  the  staff  would  be 
eliminated,  a  one-page  document  would  still 
need  to  be  prepared  and  filed  with  the 
Commission.  The  estimated  time  required  to 
prepare  this  dociunent  is  10  to  15  minutes. 
In  sum,  while  both  filers  and  the  staff  would 
benefit  from  the  adoption  of  this  procedure, 
the  economic  impact  of  the  proposed 
procedure  would  be  roughly  equivalent  to 
the  current  practice. 

Dated:  December  5, 1996. 
Arthur  Levitt, 
Chairman. 

(FR  Doc.  96-31499  Filed  12-11-96;  8:45  am] 
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Presidential  Documents 


Title  3— 

The  President 


Proclamation  6964  o^  December  10,  1996 

Human  Rights  Day,  Bill  of  Rights  Day,  and  Human  Rights 
Week 


i 


By  tiie  President  of  die  United  States  of  America 

A  Proclamation 

When  America's  founders  crafted  the  Constitution  and  Bill  of  Rights  more 
than  two  centuries  ago,  they  not  only  created  a  blueprint  for  the  conduct 
of  American  government,  but  they  also  gave  expression  to  a  vision  of  human 
dignity  that  inspires  people  to  this  day  the  world  over.  Our  Nation's  commit- 
ment to  the  freedoms  enumerated  in  the  Bill  of  Rights — among  them  freedom 
,  of  speech,  religion,  and  assembly,  and  the  right  to  due  process  and  a  fair , 
trial — serves  as  a  beacon  of  hope  to  oppressed  peoples  everywhere. 

Americans  continue  to  work  to  improve  our  application  of  equality  imder 
the  law  for  all  our  own  citizens,  as  we  believe  that  freedom  and  justice 
are  the  birthright  of  humankind.  We  are  also  working  daily  to  foster  and 
promote  the  growth  of  these  rights  in  other  countries.  Indeed,  the  champion- 
ing of  democracy  and  hvunan  rights  serves  as  a  cornerstone  of  my  Administra- 
tion's foreign  policy. 

As  we  observe  Human  Rights  Day,  Bill  of  Rights  Day,  and  Human  Rights 
Week,  we  can  take  satisfaction  in  our  progress  in  advancing  human  rights 
around  the  world  in  the  past  decade.  In  fact,  more  than  half  the  people 
in  the  world  now  live  imder  democratic  political  systems.  Even  in  countries 
still  struggling  to  establish  basic  human  rights  and  freedoms,  we  are  seeing 
some  progress.  And  brave  reformers  such  as  Aung  San  Suu  Kyi  of  Burma 
continue  to  press  their  rightful  demand  for  freedom. 

It  is  also  encouraging  that,  with  the  growth  and  development  of  the  human 
rights  movement,  there  has  been  greater  awareness  and  appreciation  that 
women's  rights  are  human  rights. 

Just  over  a  year  ago,  representatives  from  189  countries  m^  in  Beijing 
at  the  United  Nations  Fourth  World  Confiarence  on  Women.  That  historic 
gathering  focused  the  attention  of  the  world  on  women's  rights  and  needs. 
Now.  we  are  beginning  to  see  some  progress.  In  many  countries,  increasing 
numbers  of  women  are  contesting  and  attaining  public  o£Eice  and  playing 
a  vital  role  in  shaping  the  political  agenda.  In  Romania,  women  gathered 
from  around  Central  and  Eastern  Europe  to  promote  the  goals  of  the  Beijing 
women's  conference.  Thailand  has  passed  a  new  anti-prostitution  law. 
Women  in  Namibia  are  now  afforded  equal  rights  with  men  in  marriage. 
Chile  has  made  a  serious  commitment  to  expanding  educational  opportunities 
for  girls.  And  in  the  United  States,  the  Violent  Crime  Control  and  Law 
Enforcement  Act,  that  I  signed  into  law  in  September  of  1994,  reflects 
our  profound  national  commitment  to  ending  abuse  against  women.  These 
are  just  a  few  hopeful  signs  of  improvement  in  global  respect  for  women's 
rights,  and  it  is  fitting  that  we  celebrate  them. 
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NOW,  THEREFORE,  I,  WILLIAM  J.  CLINTON,  President  of  the  United  States 
of  America,  by  virtue  of  the  authority  vested  in  me  by  the  Constitution 
and  laws  of  the  United  States,  do  hereby  proclaim  December  10.  1996, 
as  Human  Rights  Day;  December  15,  1996,  as  Bill  of  Rights  Day;  and  the 
week  beginning  December  10,  1996.  as  Human  Rights  Week.  I  call  upon 
the  people  of  the  United  States  to  celelwate  these  observances  with  appro- 
priate programs,  ceremonies,  and  activities  that  demonstrate  our  national 
commitment  to  the  Constitution  and  the  promotion  of  human  rights  for 
all  people. 

IN  WITNESS  WHEREOF.  I  have  hereunto  set  my  hand  this  tenth  day  "of 
December,  in  the  year  of  our  Lord  nineteen  hundred  and  ninety-six.  and 
of  the  Independence  of  the  United  States  of  America  the  two  hundred 
and  twenty-first. 
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REMINDERS 

The  items  in  this  list  were 
editorially  compiled  as  an  aid 
to  Federal  Register  users. 
Inclusion  or  exclusion  from 
this  list  has  no  legal 
significance. 


RULES  GOING  INTO 
EFFECT  TODAY 

AGRICULTURE 

DEPARTMENT 

Agrfcuttural  Research 

S«rvic« 

Conduct  on  National 
Artxxetum  Property: 
Technical  amerxlments;  ^  ^ 
published  12-11-96  ' 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Superfurtd  program: 
Material  oil  and  hazardous 
substances  contingency 
plans- 
National  priorities  Nst 
update:  pubished  12- 
11-96 
Toxic  arxj  hazardous 
sutstances: 
Health  and  safety  data 
reporting  rule- 
List  additions;  partial  stay: 
published  12-11-96 
JUSTICE  DEPARTMENT 
Privacy  Act;  implementation; 
published  12-11-96 

TRANSPORTATION 
DEPARTMENT 
Federal  Aviation . 
Administration 

Ainworthiness  directives: 
Airbus;  published  11-6-96 
Beech;  published  11-6-96 
Bell;  published  1 1-6-96 
Boeing;  published  11-6-96 
British  Aerospace;  put>rished 

11-6-96 
Jetstream;  published  11-6- 

96 

McOonrwN  Douglas; 
published  11-6-96 
Shorts;  published  11-6-96 
TREASURY  DEPARTMENT 
Thrift  Supervision  Offica 
Savings  associations: 
Technical  amendments; 
published  12-11-96 

COMMENTS  DUE  NEXT 
WEEK 

AGRICULTURE 
DEPARTMENT 
Agricultural  Marketing 
SarvIca 

Dairy  products;  grading, 
inspiaction,  and  starxlards: 


Fee  increases;  comments 
due  by  12-16-96; 
published  11-14-96 

COMMERCE  DEPARTMENT 
National  Oceanic  and 
Atmospheric  Administration 
Fishery  conservation  and 
management: 
Atlantic  highly  migratory 
species;  comments  due 
by  12-20-96:  published 
_  11-6-96 

.  Caribbean,  Gulf,  and  South 
Atlantic  fistieries- 
Red  snapper,  etc.; 
comments  due  by  12- 
16-96;  published  11-20- 
96 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  pollution  corrtrol;  new 
motor  vehicles  and  engines: 
Light-duty  veNdes  arxl 
trucks- 
Durability  tesbng 
procedures  and 
aUowat}le  maintenance; 
1994  arxJ  later  model 
years;  comments  due 
by  12-16-96;  published 
11-15-96 
Air  programs: 
Fuels  and  fuel  additives- 
Minor  revisions;  comments 
due  by  12-18-96; 
published  11-18-96 
Air  quality  implementation 
plans;  VAVapproval  and 
promulgation;  various 
Stfrtes;  air  quality  planning 
'  purposes;  designation  of 
areas: 

Irxiana;  comments  due  by 
12-16-96;  published  11- 
15-96 
Drinking  water: 

Marine  sanitation  device 
starxlards- 
Appiicatkxi  requirements 

specific  to  drinking 

water  intake  no 

discharge  zones; 

comments  due  by  12- 

16-96;  published  10-16- 

96 
Water  poHution  corttrol: 
Great  L^es  System;  water 
quality  gukJanca- 
Seienium  criterton 

maximum  corwentralion; 

comments  due  t>y  12- 

16-96;  published  11-1 4- 

96 

FEDERAL 

COMMUNICATIONS 

COMMISSION 

Comnwn  carrier  services: 
TelecommunicatkxB  Act  of 
1996;  implementater)- 
Infrastructure  sharing; 
comments  due  by  12- 


20-96;  published  12-2- 
96 
PractRe  and  procedure: 
Telecommunicatk>ns  Act  of 
1996;  conformance- 
Universal  service; 
comments  due  by  12- 
16-96;  published  12-2- 
96 
Radk)  statk>ns:  table  of 
assignments: 

Iowa;  comments  due  by  12- 
16-96;  published  11-6-96 
Kansas;  comments  due  by 
12-16-96;  published  11-6- 
96 
Ohk);  comments  due  by  12- 
16-96;  published  11-6-96 
HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
Food  and  Drug 
Administratton 
Food  additives: 
Paper  and  paperboard 
.  components- 
Acryttc  acid,  sodium  salt 
copolymer  with 
polyettiyleneglycol  allyl 
ettier;  comments  due  t)y 
12-18-%;  published  11- 
18-96 
INTERIOR  DEPARTMENT 
Surface  Mining  Reclamation 
and  Enforcement  Offica 
Permanent  program  and 
atiandoned  mine  larxl 
rectamatk>n  plan 
submisskxis: 

Colorado;  comments  due  by 
12-19-96;  published  11- 

JUSTICE  DEPARTMENT 
Fadaral  Bureau  of 
Investigation 

Criminal  Assistarx:e  for  Law 
Enforcement  Act  of  1994; 
implementatk)n: 
Significant  upgrade  and 
major  modificatk>ns; 
sectkxi  109  terms 
clarificatlbn;  comment 
request;  comments  due 
by  12-19-96;  published 
11-19-96 
JUSTICE  DEPARTMENT 
Parole  Commission 
Federal  prisoners;  paroling 
and  releasing,  etc.: 
Transfer  treaty  cases; 
special  transferee 
hearings;  comments  due 
by  12-16-96;  published 
10-17-96 
NUCLEAR  REGULATORY 
COMMISSION 
Delit)erate  misconduct  by 
unlicensed  persons; 
comments  due  by  12-18-96; 
published  10-4-96 

SECURITiES  AND 
EXCHANGE  COMMISSION 

Securities 


Offshore  press  conferences, 
meetings  with  company 
representatives  conducted 
offshore  arxJ  press  related 
materials  released 
offshore;  comments  due 
by  12-17-96;  published 
10-18-96 

TRANSPORTATION 
DEPARTMENT 
Federal  Aviatian 
AdminiatraUon 

^  Ainworthiness  directives: 
Air  Tractor,  Inc.;  contvnents 

due  by  12-20-96; 

published  IO-lS-96 
Airtxjs;  comments  due  t>y 
-12-16-96;  published  11-5- 

96 
Tckker,  comments  due  t>y 

12-16-96:  published  11-5- 

96 

McOonnel  Douglas; 

comments  due  t>y  12-16- 

96;  published  11-5^ 
Piper  commer^s  due  t>y  12- 

16-96:  published  10-10-96 
Raytheon:  comments  due  by 

12-20-96;  published  10- 

18-96 
Class  E  airspace;  comments 
due  by  12-16-96;  published 
11-20-96 
Restricted  areas;  comments 
due  by  12-17-96;  published 
11-5-96 

TRANSPORTATION 
DEPARTMENT 

Fadaral  Highway 
Administration 

Engineering  and  traffic 
operatnns: 

Truck  size  artd  weight-*. 
Natk>nal  Net«vork  for 
commercial  vehicles; 
route  additioTK  in  North 
Carolina:  comments  due 
by  12-20-96;  published 
10-21-96 
Motor  carrier  safety  standards: 
Parts  arxJ  accessories 
necessary  for  safe 
operation- 

Protectk>n  against  shifting 
or  falling'  cargo;  North 
American  standard         , 
development;  comments 
due  by  12-16-96; 
published  10-17-96 
Motor  carrier  transportation: 
Agricultural  cooperative 
associations  whk^ 
conduct  compensated 
transportation  operations 
for  nonmembers;  notice 
filing  requirements 
exemption;  comments  due 
by  12-20-96;  published 
10-21-96 
Compensated  intercorporate 
hauling;  Federal  regulatory 
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revisw.  commente  due  by 
12-20^:  puUiahed  10- 
21-06 

TRANSPORTATION 

DEPARTMENT 

National  Highway  Traffic 

Safety  AdminiatiaUofi 

Motor  vehida  safety 


Power-operated  window, 
partition,  and  root  panel 
systems;  comments  due 
by  12-16-96:  publshed 
11-15-96 

TRANSPORTATION 
DEPARTMENT 
Stirfaca  Tranaportalion 
Board 

Tariffs  and  ^cfwduies: 
Tariff  filing  requirements; 
freight  forwarders 
exemption  in 
noncontiguous  domestic 
trade  from  rate 
reasontf)ieness; 
comments  due  by  12-20- 
96;  published  11-20-96 

TREASURY  DEPARTMENT 

Racal  Servfca 

Aoceptarce  of  bonds  secured 
t>y  Government  obligations 
In  lieu  of  bonds  with 
aualies;  comments  due  by 
12-16-06-,  published  11-15- 
96 

TREASURY  DEPARTMENT 
Internal  Ravanua  Sarvica 
Income  taxes: 
Retirement  plans  accepting 

roHover  contritxjtions; 

relief  from  disqualification; 

comments  due  by  12-18- 

96;  pubfished  9-19-96 
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Microfiche  Editions  Available... 


Federal  Register  ^:^    C. 

The  PBderal  Register  is  published  daity  in 
24x  microfiche  format  and  mailed  to 
subscribers  the  following  day  via  first 
class  mail.  As  part  of  a  microfiche 
Federal  Register  subscription,  the  LSA 
(List  of  CFR  Sections  Affected)  and  the 
Cumulative  Federal  Register  Index  are 
mailed  monthly. 

Code  of  Federal  Regulations 

The  Code  of  Federal  Reguiationt, 
comprMng  approximaMy  200  volumes 
and  revised  at  laaat  once  a  year  on  a 
quartarly  basis,  is  puUishad  in  24x 
microAche  format  and  the  cunent 
yaai's  vokmies  are  mailed  to 
subacribert  as  issued. 


Microfiche  Subscription  Prices: 

Federal  Register: 

One  yean  $433.00 
Six  months:  $216.50 

Code  of  Federal  Regulations: 

Current  year  (as  issued):  $264.00 


Superintendent  of  Documents  Subscription  Order  Form 


*5419 


r  ^  ^i 


^  ^  ^ 


diarve /oar  order. 

D   YES,  enter  the  following  indicated  subscriptions  in  24x  microfiche  format         _  Fax  your  orders  (202)  512-2250 

^  Phone  your  orders  (202)  512-1800 


Federal  Register  (MFFR)  □  One  year  at  $433  each        Q  Six  months  at  $216.50 

Code  of  Federal  Regulatioos  (CFRM6)  Q  One  year  at  $264  each 


The  total  cost  of  my  order  is  $ 


_.  Price  indudes 


regular  domestic  postage  and  handling  and  is  subject  to 
change.  International  customers  please  add  25%. 


For  privacy! 

Q  Do  not  make  my  name  available  to  other  mailers 


(COfopany  or  personal  name) 


(Additional  address/attention  line) 


(Street  address) 


(aty,Sute,  Zip  code) 


(Please  type  or  print) 


□  Check  payable  to  Superintradoit  of  Doomients 
Q  GPO  Deposit  Account 


n 


-n 

a  VISA  □  MasterCard  □ZCH]  («pmtion) 

I  N-  I  I  I  I  I  I  I  I  I  I  I  I  I  I  T-n 


(Daytime  phone  including  area  code) 


(Purchase  order  no.) 


(Authorizing  signature)  ^g^ 

Tkamk  yam  for  ywtr  order! 

Maflto:    Siqwrintendoitcrf  Documents 

P.O.  Box  371954,  Pittsburgh,  PA  15250-7954 


Now  Available  Oijline 

through   vjv 

GPO  Access 

A  Service  of  the  U.S.  Government  Printing  Office 

Federal  Register 

Updated  Daily  by  6  a.m.  ET 

Easy,  Convenient, 
FREE 


Free  public  connections  to  the  online 
Federal  Register  are  available  through  the 
GPO  Access  service. 

To  connect  over  the  World  Wide  Web, 
go  to  the  Superintendent  of 
Documents'  homepage  at 
http://www.access.gpo.gov/su_docs/ 

To  connect  using  tehiet, 
open  swais.access.gpo.gov 
and  login  as  guest 
(no  password  required). 

To  dial  directly,  use  com- 
munications software  and 
modem  to  call  (202) 
512-1661;  type  swais,  then 
login  as  guest  (no  password 
required). 


You  may  also  connect  using  local  WAIS  client  software.  For  further  information,  contact 
the  GPO  Access  User  Support  Team: 


(lle«.«23) 


Voice:  (202)  512-1530  (7  a.m.  to  5  p.m.  Eastern  time). 

Fax:  (202)  512-1262  (24  hours  a  day,  7  days  a  week). 

Internet  E-Mail:  gpoaccess@gpo.gov 
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THE  PAPER  AND  INK  USED  IN  THE  ORIGINAL 
PUBLICATION  MAY  AFFECT  THE  QUALITY  OF 
THE  MICORFORM  EDITION. 
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Now  AvailaUe  Onliiie 

Code  of  Federal  Regulations 

via 

GPO  Access 

(Selected  Volumes) 

Free,  easy,  online  access  to  selected  Code  of  Federal 
Regulations  (CFR)  vohimes  is  now  availaU^  via  GFO 
Access,  a  service  of  the  United  States  Government 
Printing  Office  (GPO).  CFR  titles  will  be  added  to  GPO 
Access  incrementally  throughout  calendar  years  1996  and 
1997  until  a  complete  set  is  available.  GPO  is  taking  steps 
so  that  the  online  and  printed  versions  of  the  CFR  will  be 
released  concurrently. 

The  CFR  and  Federal  Register  on  GPO  Access,  are  the 
official  online  editions  authorized  by  the  Administrative 
Committee  of  the  Federal  Register. 

New  titles  and/or  vcrfumes  will  be  added  to  this  online 
service  as  they  become  available. 

littp-y/«nM).access.gpp.pw/nara/cfr 

For  additional  informatiaa  on  GPO  Access  products, 
services  and  access  methods,  see  page  D  or  contact  the 
GPO  Access  User  Suppoct  Team  via: 
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Agricultural  ReMarch  Service 

NOTICES 

Patent  licenses;  non-exclusive,  exdiisive,  or  paitially 
exclusive: 
Genespan  Corp..  65S19 

Agriculture  Department 

See  Agricultural  Research  Service     '- 

See  Animal  and  Plant  Health  Inspection  Service 

See  Commodity  Credit  Corporation 

See  Food  Safety  and  Inspection  Service 

See  Forest  Service 

See  Natiiral  Resources  Conservation  Service 

Animal  and  Plant  Health  Inspection  Service 

RULES 

Plant-related  quarantine;  domestic: 
Fire  ant.  imported,  65459    • 

Army  Department 

See  Engineers  Corps  ^ 

Assassination  Records  Review  Board 

NOTICES 

Meetings;  Simshine  Act.  65520 

Blind  or  Severely  Disabled,  Committee  for  Purchase  From 

People  Who  Are 
See  Committee  for  Purchase  From  People  Who  Are  Blind  or 

Severely  Disabled 

Children  and  FamUlee  Administration 

NOTICES 

Agency  information  collection  activities: 
Proposed  collection;  comment  request,  65579-65580 

Commerce  Department 

See  Export  Administration  Bureau 
See  International  Trade  AdministratioD 
See  National  Oceanic  and  Atmospheric  Administration 
NOTICES 

Agency  information  collection  activities: 
Submission  for  OMB  review;  comment  request.  65521 

Committee  for  Purchase  From  People  Who  Ara  Blind  or 
Severely  Disabled 

NOTICES 

Procurement  list;  additions  and  deletions,  65520-65521 

Committee  for  the  implementation  of  Textile  Agreements 

NOTICES 

Export  visa  requirements;  certification,  waivers,  etc.: 
Singapore,  65546-65550 

Commodity  Crsffit  Corporation 

PROPOSED  RULES 

Loan  and  purchase  programs: 

Wildlife  Habitat  Incentives  Program,  65485-65490 
NOTICES 
Agency  information  collection  activities: 

Proposed  collection;  comment  request,  65519-65520 


Commodtty  Futursa  Tradtatg  Commission 

NOTICES 

Contract  maricet  proposals: 
Chicago  Mercantile  Exchange — 
Frozen  potk  bellies  futures,  65550-65551 

Consumer  Product  Safety  Commlsaion 

RULES 

Conflict  of  interests,  65457-65459 

Copyright  Office.  Library  of  Congress 

NOTICES 

Cable  compulsory  license: 
Cable  copyright  royalty  rates;  termination  of  adjustment 
proceedings,  65603-65604 

Defense  Department 

See  Engineers  Corps 

RULES 

Acquisition  regulations: 

Individual  compensation.  65478-65479 

Education  Department 

NOTICES 

Grants  and  cooperative  agreements;  availability,  etc.: 
Educational  research  and  development  centers  program. 

65932-65933 
Impact  Aid  (FY's  1995  and  1996  section  8002  grants)  and 

FY  1997  (section  8003  grants),  65924 
National  Assessment  of  Educational  Progress  program, 
65930 
Postsecondary  educaticm: 
Federal  Perkins  loan,  Federal  work-study,  and 

supplemental  educational  opportunity  programs — 
Fiscal  operations  report  and  application;  filing  closing 
date,  65926-65927 

Employment  and  Training  Administration 

NOTICES 

Adjustment  assistance: 

Diversified  Apparel  Resources,  Inc.  65599 

Dutchess  Lingerie,  65600 

Globe  Metallurgical,  Inc.,  65599 

Mission  Plastics  of  DeQueen,  65599-65600 

Vanco  Industries,  Inc.,  65600 
Adjustment  assistance  and  NAFTA  transitional  adjustmoit 
assistance: 

Crown  Pacific  LJ>.,  65598-65599 

Decotech  Innovations,  65599 

Penn  Mould  Industries.  Inc.,  65599 
NAFTA  transitional  adjustment  assistance: 

Joe  Manufacturing  et  aL,  65600-65602 

Employment  Standards  Administration 

NOTICES 

Minimum  wages  fior  Fedmal  and  federally-assisted 

construction;  general  wage  determination  decisions, 

65602-65603 

Energy  Department 

See  Federal  Energy  Regulatory  Commission 
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Environmental  statements;  availability,  etc.: 
Nevada  Test  Site  and  off-site  locations,  NV,  65551-65563 
Pantex  Plant,  TX— 
Continued  operation  associated  storage  of  nuclear 
weapon  components,  65563-65564 

Engineers  Corps 

NOTICES 

Nationwide  permits  (NWP's);  issuance,  reissuance,  and 
mocUfication.  65874-65922 

EnvfrpnnientBl  Protsction  Agency 

PROPOSED  RULES 
Air  programs: 
Ambient  air  quality  standards,  national — 
Ozone  and  particulate  matter,  65638-65714,  65716- 

65750, 65752-65762 
Ozone  and  particulate  matter,  and  regional  haze 

program  development,  65764-65778 
Particulate  matter,  65780-65872 
Air  quality  implementation  plans;  approval  and 
promulgation;  various  States: 
Georgia.  65496-65504 
Texas,  65504-65508 
NOTICES 

Environmental  statements;  availability,  etc.: 
Agency  statements — 
Comment  availability,  65571-65572 
Weekly  receipts,  65572 
Meetings: 

Science  Advisory  Board,  65572-65573 
Pesticide  programs: 
Toxicologically  significant  levels  of  pesticide  active 
ingredients;  policy  statement  availability.  65573 
Supwfund;  response  and  remedial  actions,  proposed 
settlements,  etc.: 
Hansen  Container  Site,  CO,  65573-65574 
Superfund  program: 
Prospective  purchaser  agreements — 
Allied  Brands  Chemical  Co.  Site,  GA,  65573 
Toxic  and  hazardous  substance  control: 
Chemical  testing — 
Master  testing  list,  1996;  availability,  65936-65937 

Executive  Office  of  the  President 

See  Trade  Representative,  Office  of  United  States 

Export  Admlnistrstlon  Bureau 

RULES 

Export  administration  regulations: 

Key  escrow  encryption  equipment  and  software; 
licensing,  65462-65467 
NOTICES 
Meetings: 

Materials  Technical  Advisory  Committee,  65521-65522 

Federal  Aviation  Administration 

RULES 

Airworthiness  directives: 

Special  conditions — 
Gulfstream  model  G1159A  airplane,  65460-65462 
PROPOSED  RULES 
Airworthiness  directives: 

Domier,  65492-65496 
NOTICES 
Organization,  functions,  and  authority  delegations: 

West  Memphis,  AR.  65628 


Passenger  facility  charges;  applications,  etc.: 
Nashville  International  Airport,  TN,  65628-65629 

Federal  Communications  Commission 

RULES 

Radio  stations;  table  of  assignments: 

Texas,  65478 

Wisconsin,  65478 
PROPOSED  RULES 
Radio  stations;  table  of  assignments: 

Indiana,  65508 

Louisiana,  65508-65509 

New  York,  65509-65510 

Wyoming,  65509,  65509 
NOTICES 
Agency  information  collection  activities: 

Proposed  collection;  comment  request,  65574 
Reporting  and  recordkeeping  reqiiirements,  65574-65575 
Rulemaking  proceedings;  petitions  filed,  granted,  denied, 
etc..  65575 

Federal  Emergency  IManagement  Agency 

NOTICES 

Disaster  and  emergency  areas: 

CaUfomia,  65575 

Hawaii,  65575-65576 

Maine,  65576 

New  Hampshire,  65576 

New  Jersey,  65576 

New  York,  65576-65577 

Puerto  Rico,  65577 

Rhode  Island,  65577-65578 

Federal  Energy  Regulatory  Commission 

NOTICES 

Electric  rate  and  corporate  regulation  filings: 

Commonwealth  Edison  Co.,  et  al.,  65567-65570 

Louisville  Gas  &  Electric  Co.,  et  al.,  65570-65571 
Applications,  hearings,  determinations,  etc.: 

Colorado  Interstate  Gas  Co.,  65564 
■    Enserco  Energy,  Inc.,  65564 

MarkWest  Hydrocarbon  Partners,  Ltd..  65564-65565 

Panhandle  Eastern  Pipe  Line  Co.,  65565 

Portland  Natural  Gas  Transmission  System.  65565 

Southern  Natural  Gas  Co..  65566 
.  South  Georgia  Natiual  Gas  Co.,  65565-65566 

Transcontinental  Gas  Pipe  Line  Corp.,  65566 

Williams  Natural  Gas  Co.,  65566 

Federal  IMaritime  Commission 

NOTICES 

Agreements,  filed,  etc.,  65578 

Federal  Reserve  System 

NOTICES 

Banks  and  bank  holding  companies: 

Change  in  bank  control,  65578 

Formations,  acquisitions,  and  mergers,  65578-65579 
Meetings;  Sunshine  Act,  65579 

Fish  and  Wildlife  Service 

NOTICES 

Environmental  statements;  notice  of  intent: 
Little  Pend  Oreille  National  Wildlife  Rehige.  WA,  65591- 
,     65592 
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Food  and  Drug  Administration 

NOTICES 

Environmental  statements:  availability,  etc.: 
New  drug  applications  or  supplements — 
Paclitaxel;  correction,  65635 
Medical  devices;  premarket  approval: 
Allergen  Optic^;  Refresh  CL  lubricating  and  rewetting 
drops.  65580 
Meetings: 
Investigational  biological  products  trials;  monitor  rliniral 
hold  process  procedures;  request  for  submissions, 
65580-65581 

Food  Safety  and  Inapectlon  Service 

RULES 

Meat  and  poultry  inspection: 
Volimtary  inspection  fee  increases;  laboratory  services  fee 
reduction,  65459-65460 
PROPOSED  RULES 

Nutrition  labeling  and  reference  daily  intakes  for  vitamin  K. 
selenium,  manganese,  chromiiun.  molybdenum  and 
chloride,  65490-65491 

Forest  Service 

NOTICES 

Environmental  statements:  availability,  etc.: 
Tahoe  National  Forest.  CA.  65520 

Qeneral  Services  Administration 

RULES 

Federal  travel: 
Per  diem  localities:  maximum  lodging  and  meal 
allowances — 
Correction,  65635 

Health  and  Human  Services  Department 

See  Children  and  Families  Administration 

See  Food  and  Drug  Administration 

See  Health  Resources  and  Services  Administration 

Heaitt)  Resources  and  Services  Administration 

RULES 

Grants  and  cooperative  agreements:  availability,  etc.: 
Health  profesiions  i>er8onnel  teaching  fecilities 
construction.  65477-65478 
NOTICES 

Grants  and  cooperative  agreements;  availability,  etc.: 
Rural  health  outreach  and  rural  network  development 
programs,  65581-65587 

Housing  and  Ur1>an  Development  Department 

NOTICES 

Agency  information  collection  activities: 
Submission  btt  OMB  review;  comment  request.  65587- 
65588 
Grants  and  cooperative  agreements;  availability,  etc.: 
Facilities  to  assist  homeless — 
Excess  and  surplus  Federal  property,  65588-65591 
Organization,  functions,  and  authority  delegations: 
Assistant  Secretary  for  Fair  Housing  and  Equal 
Opportunity.  65591 

Indian  Affaire  Buieau 

RULES  >- 

Indian  country  detention  fecilities  and  programs 
Correction,  65473 

Interior  Department 

See  Fish  and  Wildlife  Service 


See  Indian  A£hin  Bureau  .       ' 

See  Land  Management  B\ireau 
See  National  Puk  Service 

bitemational  Trade  Administration 

NOTICES 
Antidumping: 
Fresh  and  chilled  Atlantic  salmon  bam — 

Norway.  65522-65527  "*'" 

Tapered  roller  bearings  and  parts  firom — 
China.  65527-65546 
Coimtervailing  duties: 
Ferrochrome  from: 
South  Africa,  65546-65548 

Labor  Department 

See  Employment  and  Training  Administration 
See  Employment  Standards  Administration 
NOTICES 

Agency  information  collection  activities: 
Submission  for  OMB  review;  comment  request.  65597- 
65598 
North  American  Agreement  on  Labor  Cooperation: 
submission  acceptance  review: 
Commimications  Woricers  of  America  et  al.,  65598 

Land  Management  Bureau 

NOTICES 

Environmental  statements:  availability,  etc.: 
Grazing  administration  rangeland  health  and  guidelines, 
Arizona  standards:  statewide  plan  amendment  of 
land  use  plans,  65592 
Environmental  statements;  notice  of  intent: 
Pegasus  Gold  Corp.,  Flcnida  Canyon  Mine  e)q>ansion 
project.  Perstdng  County.  NV.  6559S  - 
Meetings: 
Resource  advisory  councils — 
Colorado,  65594 

Mojave-Southem  Great  Basin,  65593-65594 
Rio  Grande  National  Wild  and  Scenic  River.  N.M.; 
boimdaries,  classification  and  development  plans 
Correction,  65594-65595 
Survey  plat' filings: 
Nevada,  65595 

Library  of  Congress 

See  Copyright  Office.  Library  of  Congress 

National  Archives  and  Records  Administration 

NOTICES 

Agency  records  schedides;  availability.  65604 
National  Highway  Traffic  Safety  Administration 

PROPOSED  RULES 
Motor  vehicle  safety  standards: 
Lamps,  reflective  devices,  and  associated  equipment — 
Auxiliary  signal  lamps  and  safety  Ughting  inventions; 
comment  request.  65510^45518 

NOTICES 

Agency  information  collection  activities: 
Proposed  collection:  f^mmant  request.  65629-65630 

Natlonal  Oceanic  and  Atmospheric  Administration 

RULES 

Finery  conservation  and  management: 
Caribbean,  Gulf,  and  South  Atlantic  fisheries — 
Queen  conch.  65481-65484 
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Natlonai  Park  Servtoe 


Environmental  statements;  availability,  etc.: 

Amoco  Production  Ck).,  65595 
Meetings: 
Goldoi  Gate  National  Recreation  Area  and  Point  Reyes 
National  Seashore  Advisory  Qmunission.  65595- 
65596 
Native  American  &a#it  Protection  and  Rqiatriation 
Review  Committee.  65596-65597 
Native  American  human  remains  and  associated  funerary 
olqects: 
Uttie  Bighorn  Battiefield  National  Moniunent.  MT,  65597 

Natural  Reaources  Conaarvation  Sarvlca 

PROKMED  RULES 

Wildlife  Habitat  Incentives  Program,  65485-65490 

Nonhaaat  Dairy  Compact  Commiaalon 

NOTICES 

Price  regulation:  hearing.  65604-65605 
Nudaar  RaguMory  Commisaion 


Committees;  establishment,  renewal,  termination,  etc.: 
Reactor  Safeguards  Advisory  Committee.  65607 

Applications,  hearings,  determinations,  etc.: 
Duke  Power  Co.,  65605-65607 

Offloa  of  Unltad  Stataa  Trade  Repraaentative 
See  Tr^e  Representative.  OfBce  of  United  States 

Panaion  Benefit  Quaranty  Corporation 

RULES 

-  Single-employer  plans: 
Allocation  of  assets — 
Benefits  valuation  for  termination;  expected  retirement 

age,  65476-65477 
Interest  rates  for  valuing  benefits.  65474-65476 
Disclosure  to  participants 
Terminated  plans;  benefits  payable.  65473-65474 
NOTICES 

Multiemployer  plans: 
Variable-rate  premiums  and  benefits  follovring  mass 
withdrawal;  interest  rates  and  assimiptidns.  65608 

Public  Haallti  Service 

See  Food  and  Drug  Administration 

See  Health  Resoiuces  and  Services  Administration 

Raaaarch  and  Spaciai  Programa  Administration 

RULES 

Hazardous  materials  transportation: 
Air  carrier  company  materials  (COMAT);  aircraft 

transportation.  65479-65480 
Hazardoiis  liquid  transportation — 
Liquified  petroleum  gas  in  cargo  tanks;  safety  guidance, 
65480-65481 

Securttlee  and  Exchanga  Commiaalon 

NOTICES 

Agency  information  collection  activities: 

Submission  for  OMB  review;  comment  request.  65607- 
65608 
Self-regulat<Hy  organizaticms;  proposed  rule  changes: 

American  Stock  Exchange.  Inc.,  65623-65625 


National  Association  of  Securities  Dealers,  Inc..  65625- 

65628 
Applications,  hearings,  iMsnu/itaC/tuis,  etc.: 
Bessemer  Seciuities  LLC  et  al.,  65608-65613 
Dreyfus  International  Recovery  Fimd.  Inc..  65613 
Hanover  Funds,  Inc.,  65613-65614 
Mitchell  Hutchins/Kidder,  Peabody  Equity  Income  Fund. 

Inc.  65615-65616 
Mitchell  Hutchins/Kidder.  Peabody  Government  Income 

Fund,  Inc.,  65615 
NASL  Financial  Services.  Inc.  et  al.,  6561B-65619 
Public  utility  holding  company  filings,  65619-65621 
Renaissance  Capital  Growth  k  Income  Fund  m.  Inc., 

65621-65623 

t    /         .     ■       ; 
SmaH  Buaineaa  Administration 

PROPOSED  RULES  ^ 

Small  business  size  standards: 
Nonmanufecture  rule;  waivers — 
Airborne  integrated  data  components.  65492        ■^' 

SwM  Security  Administration 

RULES 

Qvil  monetary  penalties;  assessments  and  recommended 
exclusions — 

Hearings  and  appeals  procedures.  65467-65472 
NOTICES 
Agency  information  collecticm  activities: 

Proposed  collection;  comment  request.  65628 

Surface  Transportation  Board 

NOTICES 

Railroad  operation,  acquisition,  construction,  etc.:  ' 
Columbia  Basin  Railroad  Co.,  Inc..  65630-65631 

Textile  Agreements  implementation  Committee 
See  Committee  for  the  Implementation  of  Teictile 
Agreements 

Trade  Repreaantadva,  Office  of  United  Stales 

NOTICES     . 
Meetings: 
United  States — Pacific  Trade  and  Investment  Policy 
Commission,  65834 

Traruiportation  Department 

See  Federal  Aviation  Administration 
See  National  Highway  Traffic  Safety  Administration 
See  Research  and  Special  Programs  Administration 
See  Surfeoe  Transportaticm  Board 

Treaeury  Department 

NOTICE 

Agency  information  collection  activities: 

Submission  for  OMB  review;  comment  request.  65631— 
65634 
Boycotts,  international: 

Countries  requiring  cooperation;  list,  65634    . 

United  Statae— Pacific  Trade  and  inveatmant  PoHcy 
Commiaelon  :>- 

NOTICES 
Meetings.  65634 
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This  section  of  the  FEDERAL  REGISTER 
conlsins  rsgitatofy  documerts  having  general 
appNcabJlty  and  legal  effect,  most  of  wfiich 
are  keyed  to  and  oodMed  in  the  Code  of 
Fedenrf  Regulations,  which  is  publshed  under 
SO  tMee  pursuant  to  44  U.S.C.  1510. 

The  Code  of  Federal  Regulabons  is  sold  by 
the  Superintendent  of  Documents.  Prices  of 
new  books  are  isted  in  the  first  FEDERAL 
REGISTER  issue  of  each  week. 


CONSUMER  PRODUCT  SAFETY 
COMMISSION 

5  CFR  Chapter  LXXI 

16  CFR  Part  1030 
RIN  3209-AA15 

SupptofiMntal  Standards  of  Ethical 
Conduct  for  Employeas  of  the 
Consumer  Product  Safety  Commission 

agency:  Consumer  Product  Safety 
Commission  (CPSC). 
action:  Final  rule. 

summary:  The  Consumer  Product  SaCaty 
Commission,  with  the  concurrence  of 
the  Office  of  Government  Ethics  (OCX), 
is  issuing  regulations  for  CPSC 
onployees  that  supplement  the 
Standuds  of  Ethical  Conduct  for 
.  Employees  of  the  Executive  Branch 
issued  by  OGE.  These  supplemental 
regulations  address  outside  employment 
by  CPSC  employees.  The  CPSC  is  also 
revoking  its  existing  agency  employee 
conduct  regulations  which  addressisd 
outside  employment  by  CPSC 
employees. 

EFFECTIVE  DATE:  December  13, 1996. 
FOR  FURTHER  INFORMATION  CONTACT: 
Richard  W.  Allen,  Assistant  General 
Counsel  for  General  Law,  Consumer 
Product  Safety  Commission, 
Washington,  DC  20207;  telephone  (301) 
504-0980,  extension  2212. 

SUPPLEMENTARY  INFORMATION: 

L  Background 

On  August  7, 1992  the  Office  of 
Govomment  Ethics  (OGE)  published  the 
Standards  of  Ethical  Conduct  for 
Employees  of  the  Executive  Branch  (the 
Standards).  See  57  FR  35006-35067,  as 
corrected  at  57  FH  48557  and  52583  and 
60  FR  51667,  and  amended  at  61  FR 
42965-42970  (as  corrected  at  61  FR 
48733)  and  61  FR  50689-50691,  with 
additional  grace  period  extensions  at  59 


FR  4779-4780,  60  FR  6390-6391  and 
66857-66858,  and  61  FR  40950-40952. 
The  Standards,  codified  at  5  CFR  part 
2365,  became  effective  February  3, 1993, 
and  established  imiform  standards  of 
ethical  conduct  applicable  to  personnel 
of  all  executive  branch  agencies. 

Section  2635.105  of  the  Standards 
authorizes  executive  agencies,  with  the 
conciurency  of  OCX,  to  pubUsh  agency- 
specific  supplemental  regulations  that 
are  necessary  to  implement  their  ethics 
programs.  The  CPSC,  with  OCE's 
concurrence,  has  determined  that  the 
following  supplemental  regulations  are 
necessary  for  successful  implementation 
of  the  CPSC  ethics  program.  By  this 
notice,  CPSC  is  also  revoking  its  old 
conduct  regiilations  as  codified  at  16 
CFR  part  1030,  subpart  D  and  adding  a 
single  section  in  subpart  A,  previously 
reserved,  that  provides  cross-refiBrences 
to  5  CFR  parts  735,  2634  and  2635,  as 
well  as  to  the  CPSC's  new  supplemental 
regulation  and,  for  CPSC 
Commissioners,  to  the  statutory 
provisions  of  15  U.S.C.  2053(c). 

n.  AnaljTsis  of  the  Regnlationa 

Section  8101.101    General 

Section  8101.101(a)  explains  that  the 
regulations  apply  to  all  CPSC  employees 
and  supplement  the  standards  of  ethical 
conduct  which  are  applicable  to  all 
executive  branch  personnel.. 

Section  8101.102    Prohibitions 
Applicable  to  Commissioners 

This  section  references  and 
summarizes  the  statutory  prohibitions 
on  outside  employment  applicable  to 
the  CPSC  Commissioners  is  Section  4(c) 
of  the  Consiuner  Product  Safety  Act,  15 
U.S.C.  2053(c). 

Section  8101.103    Prior  Approval  for 
Outside  Employment 

Sections  2635.803  of  the  Standards 
authorizes  agencies  to  issue  - 
supplemental  regulations  requiring 
onployees  to  obtain  prior  approval 
before  engaging  in  outside  employment 
The  CPSC  has  long  required  employees 
to  obtain  prior  vrritten  approval  before 
engaging  in  outside  employment  or 
activities.  Provisions  of  the  now 
superseded  CPSC  regulations  codifies  at 
16  CFR  pah  1030,  subpart  D,  have 
required  CPSC  employees  to  obtain 
advance  approval  for  outside  - 
onployment  since  those  regulatioas 
were  issued  m  1976.  The  CPSC  has 


foimd  this  requirement  useful  in 
ensuring  that  the  outside  employment  of 
employees  conform  with  all  applicable 
laws  and  r^ulations  and  had 
determined  that  it  is  necessary  to  the 
administration  of  its  ethics  program  that 
employees  now  continue  to  obtain  prior 
approval  before  engaging  in  outside 
employment. 

Ijierefore,  section  8101.103(a)  of  the 
supplemental  regulations  reinstates  the 
requirement  for  prior  approval  of 
outside  employment  of  CPSC  employees 
other  than  special  Cknremment 
eioployees. 

Section  8101.103(b)  sets  forth  the 
criteria  to  be  used  in  approving  or 
denying  requests  for  approval  of  outside 
employment 

Secdmi  8101.103(c)  provides  that 
employees  will  be  noti£ed  in  writing  of 
the  action  taken  on  their  requests  and 
that  all  requests  will  be  maintained  in 
the  Designiated  Agency  Ethics  Official's 
files. 

Secticm  8101.103(d)  states  that 
approvals  will  be  for  a  period  of  up  to 
two  years.  An  employee  must  submit  a 
new  request  for  approval  two  years  after 
the  date  of  approval,  when  the  scope  of 
the  approved  activity  changes,  or  when 
the  employee's  position  cbanges, 
whichever  occurs  first 

Section  8101.103(e)  defines  the  term 
"employment"  and  describes  the 
circumstances  in  which  prior  approval 
must  be  obtained. 

m.  Rmpti  of  Exiatiiig  C7SC  Outside 
Enqiloyment  Regulations  and  Addition 
of  Cross-Refiravnces 

The  CPSC  is  repealing  its  recently 
superseded  conduct  regulations 
governing  outside  activities,  codified  at 
16  CFR  part  1030,  subpart  D— Outside 
Employment  and  Other  Activities.  Other 
portions  of  the  CPSC  regulations 
governing  CPSC  employees' 
responsibilities  and  conduct  in  16  CFR 
Part  1030  were  previously  superseded 
when  the  executive  branch  wide 
Standards  of  Ethical  (Dcmduct  at  5  CFR 
part  2635  became  generally  effective  in 
February  1993  and  were  repealed  by  the 
CPSC  See  58  FR  12335  (March  4, 1993). 

At  this  time,  the  CPSC  is  also  issuing 
a  residual  provision  at  16  CFR  part 
1030,  subpart  A.  to  cross-reference  the 
executive  branch-wide  Standards,  this 
supplemental  regulatimi,  the  executive 
branch-wide  finanrial  disclosure 
regulotitms  at  5  CFR  part  2634  and,  for 
CPSC  Commissioners,  ihe  statutory 


65458      Federal  Register  /  VoL  61,  No.  241  /  Friday,  December  13,  1996  /  Rules  and  Regulations 


provisions  of  section  4(c)  of  the 
Consumer  Product  Safety  Act.  15  U.S.C 
2053(c).  The  CPSC  will  also  leave  in  16 
CFR  part  1030,  subpart  M.  the  existing 
rules  of  conduct  required  by  the  Privacy 
Act  of  1974,  at  5  U.S.C  552  a(e)(9). 
Subparts  B-L  of  part  1030  are  reserved. 

IV.  Matters  of  Regulatory  Procedure 

Generally,  the  Administrative 
Procedure  Act  (APA)  (5  U.S.C  S53) 
requires  agencies  to  publish  a  notice  of 
proposed  rulemaking  and  provide 
opportunity  for  public  comment  before 
issuing  or  revoking  regulations. 
However,  the  APA  provides  at  5  U.S.C 
553(b](B)  that  the  requirement  for  a 
notice  of  proposed  rulemaking  is  not 
applicable  when  the  agency  finds  for 
good  cause  that  notice  of  proposed 
rulemaking  and  public  participation  are 
"impracticable,  unnecessary,  or  contrary 
to  the  public  interest." 

The  CPSC  finds  for  good  cause  that 
notice  of  proposed  rulemaking  and 
public  participation  are  imnecessary 
because  the  CTSC  is  essentially 
reissuing  existing  regulations  in  a 
different  form;  the  regjulations  pertain 
wholly  to  internal  agency  personnel 
matters;  and  they  affect  only  CPSC* 
employees.  Furthermore,  it  is  in  the 
public  interest  that  these  CPSC 
supplemental  ethics  rules  become 
e^ctive  as  soon  as  possible. 

The  APA  also  requires  at  5  U.S.C 
553(d)  that  a  substantive  rule  must  be 
published  at  least  30  days  before  its 
effective  date  unless  the  agency  finds  for 
good  cause  that  such  delay  is  not 
needed.  Again,  because  the  CPSC  is 
essentially  reissuing  prior  Icmgstanding 
requirements,  the  CPSC  finds  for  good 
cause  that  a  delayed  effiactive  date  is 
unnecessary.  Consequently,  this 
amendment  and  revocation  shall 
become  efiiective  immediately. 

UatofSo^ects 

5  CFH  Poif  8101 

Conflict  of  interests.  Government 
employees. 

16  CFR  Part  1030 

Qmflict  of  interests.  Government 
employees.  Privacy. 

Dated:  November  22, 1996. 
SairaB.DiiBB. 

Satntary,  Consumer  Ptodwi  Safety 
Cammianoa. 

Approved:  Dsceniber  5, 1996. 

st^riMtapotti, 

Dinetar,  Office  of  Gavnmment  Ethics. 

Fat  the  reasons  set  forth  above,  the 
Consximer  Product  Safety  Commission, 
with  the  concurrence  of  the  Office  of 
Government  Ethics,  is  amending  title  S 


and  title  16  of  the  Code  of  Federal 
Regulations  as  follows: 

TITLE  5— {AMENDED]  !'         *    * 

1.  A  new  chapter  LXXI,  consisting  of 
part  8101,  is  added  to  title  5  of  the  Code 
of  Federal  Regulations  to  read  as 
follows:  V 

CHAPTER  U00-COI«BUMER 
SAFETY  COMMISSION 

PART  8101— SUPPLEMENTAL 
STANDARDS  OF  ETHICAL  CONDUCT 
FOR  EMPLOYEES  OF  THE  CONSUMER 
PRODUCT  SAFETY  COMMISSION 

Sec.  .    "-'r'    - 

8101.101  General. 

8101.102  ProhibitioDS  applicable  to 
CommiMioners. 

8101.103  Prior  approval  for  outside 
employment. 

AntlioritT:  5  U.S.C.  7301;  5  U.S.C  App. 
(Ethics  In  Government  Act  of  1978);  15 
U.S.C  2053(c);  B.0. 12674,  54  PR  15139,  3 
CFR.  1989  Comp..  p.  215,  as  modified  by  E.G. 
12731,  55  PR  42547,  3  CFR,  1990  Comp., 
p.  306;  5  CFR  2635.105,  2635.803. 


fSIOI.101 

In  accordance  with  5  CFR  2035.105, 
the  regulations  in  this  part  apply  to 
employees  of  the  Consume  Product 
Safety  Commission  (CPSC).  These 
regulations  supplement  the  Standards  of 
Ethical  Conduct  for  Employees  of  the 
Executive  Branch  contained  in  5  CFR 
part  2635. 

18101.102    ProMMtlonaappNcebleto 


The  Commissioners  of  the  Consiuner 
Product  Safiaty  Commission  are  subject 
to  section  4(c)  of  the  Consimier  Product 
Safety  Act,  15  U.S.C.  2053(c).  That 
statutory  provision  provides  that  a 
Commissioner  may  not  engage  in  any 
other  business,  vocation,  or 
employment.  i      '    • 

18101.103    Prior  approval  for  outside 


(a).  Aior  approval  requirement.  Before 
engaging  in  any  outside  en^loyment, 
with  or  without  compensation,  an 
employee,  other  than  a  special 
Government  employee,  shall  obtain 
prior  written  approval  fiom  his  or  her 
supervisor  and  the  Designated  Agency 
Ethics  Official  (DAEO)  or  Alternate 
DAEO.  The  Request  for  Approval  of 
Outside  Activity  (CPSC  Form  241). 
available  from  the  DAEO  or  unit 
administrative  officer,  may  be  used  to 
request  approval.  Requests  for  approval 
shall  be  forwarded  through  normal 
supervisory  channels. 

(b)  Standard  of  approval.  Approval 
shall  be  granted  only  upon  a 
determination  that  the  outside 
employment  is  not  expected  to  involve 


conduct  prohibited  by  Federal  statute  or 
regulation,  including  5  CFR  part  2635. 

(c)  Notification  of  action.  Employees 
will  be  notified  in  writing  of  the  action 
taken  on  their  requests.  All  requests  will 
be  maintained  in  the  files  of  the 
Designated  Agency  Ethics  Official  tat 
the  duration  of  the  requester's  CPSC 
employment. 

(d)  Duration  and  scope  of  approval. 
Approval  will  be  for  a  period  not  to 
exceed  two  years,  after  which  renewal  . 
approval  must  be  sought.  An 
employment  must  submit  a  new  request 
for  approval  after  two  years  or  earlier 
upon  either  a  significant  change  in  the 
nature  or  scope  of  the  outside 
employment  or  a  change  in  the 
employee's  CPSC  position. 

(e)  Definition  of  employment.  For 
piirposes  of  this  section,  "employment" 
means  any  form  of  non-Federal 
employment,  business  relationship  or 
activity  involving  the  provision  of 
personal  services  by  the  employee, 
whether  or  not  for  compensation. 
Employment  includes,  but  is  not  limited 
to,  personal  services  as  an  officer, 
director,  employee,  agent,  attorney, 
consultant,  contractor,  general  partner, 
trustee,  teacher  or  speaker.  Employment 
also  includes  writing  when  done  under 
an  arrangement  with  another  person  for 
production  or  publication  of  the  written 

groduct  Employment  does  not, 
owever,  include  participation  in  the 
activities  of  a  nonprofit  diaritable, 
religious,  professional,  social,  fraternal, 
educational,  recreational,  public  service, 
consumer  or  civic  organization,  unless 
such  activities  are  for  compensation 
other  than  reimbursement  for  expenses 
or  involve  the  provision  of  professional  - 
services  or  advice  to,  or  serving  as  an 
officer,  trustee,  or  member  of  a  board  or 
other  such  body  ot  an  organization  that 
is  a  prohibited  source  as  defined  in  5 
CFR  2635.203(d). 

TITLE  16— (AMENDED] 

CHAPTER  II— CONSUMER  PRODUCT 
SAFETY  COMMISSION 

PART  103Q-EMPLOYEE  STANDARDS 
OF  CONDUCT— [AMENDED] 

2.  The  authority  citation  for  part  1030 
is  revised  to  read  as  follows: 

Andiartty:  5  U.S.C  552a.  7301;  15  U.S.C 
20S3(c). 

3.  Subpart  A.  previously  reserved,  is 
added  to  read  as  follows: 

Subpart  A— Qaneral 


fiosaioi 


Employees  of  the  Consumer  Product 
Safety  Commission  are  subject  to  the 
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Standards  of  Ethical  Conduct.  5  CFR 
part  2635.  which  are  applicable  to  all 
executive  branch  personnel;  the  CPSC 
regulations  at  5  CFR  part  8101,  whidi 
supplement  the  executive  branch 
standards;  the  OfBce  of  Personnel 
Management  jregulations  on  employee 
conduct  at  5  CFR  part  735;  and  the 
financial  disclosure  regulations  at  5  CFR 
part  2634.  which  are  applicable  to  all 
executive  branch  personnel.  In  addition, 
the  Commissioners  of  the  CPSC  are 
subject  to  the  statutory  provisions  of  15 
U.S.C  20S3(c). 

Subpart  D    [Removed] 
4.  Subpart  D  is  removed  and  reserved. 

(FR  Doc.  96-31591  Filed  12-12-96;  8:45  am] 
■LUNQ  COOK  OM-ei-ll 


DEPARTMENT  OF  AGRICULTURE 

Animal  and  Plant  Health  Inapectlon 
Service 

7CFRPart301 
[Doctot  Na  SMMa-tl 

Imported  Rre  Ant;  Approved 
Treatments 

agency:  Animal  and  Plant  Health 
Inspection  Service,  USDA. 
action:  Withdrawal  of  a  direct  final 
rule. 

summary:  This  document  withdraws  the 
direct  final  rule  that  notified  the  public 
of  our  intention  to  amend  the  imported 
fire  ant  regulations.  The  direct  final  rule 
was  to  lengthen  the  certification  period 
for  containerized  nursery  stock  treated 
with  a  10  parts  per  million  dosage  of  the 
insecticide  tefluthrin  in  its  granular 
formulation  and  to  remove  the  15  parts 
per  million  dosage  rate  for  granular 
tefluthrin.  This  withdrawal  is  necessary 
because  we  received  a  written  adverse 
comment  in  response  to  the  direct  final 
rule. 

EFFECTIVE  DATE:  December  13, 1996. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Ronald  P.  Milberg.  Operations  Officer. 
Program  Supp<»t,  PPQ,  APHIS.  4700 
River  Road  Unit  134,  Riverdale,  MD 
20737-1236,  (301)  734-5255;  or  E-mail: 
nnilbergOaphi8.usda.gov. 

SUPPLEMENTARY  INFORMATION: 

Backgronnd 

In  a  direct  final  rule  published  in  the 
Feda«l  Registar  on  October  15, 1996 
(61  FR  53601-53603,  Docket  No.  96- 
063-1),  we  notified  the  public  of  our 
intention  to  amend  the  imported  fire  ant 
regulations  to  lengthen  the  certification 


period  for  containerized  nursery  stock 
treated  with  a  10  parts  per  million 
(ppm)  dosage  of  the  insecticide 
tefluthrin  in  its  granular  formulation 
and  to  remove  the  15  ppm  dosage  rate 
for  granular  tefluthrin. 

We  solicited  comments  concerning 
the  direct  final  rule  for  30  days  ending 
November  14, 1996.  We  stated  that  the 
effective  date  of  the  direct  final  rule 
would  be  60  days  after  publication  of 
the  direct  final  rule  in  the  Federal 
Register,  unless  we  received  a  written 
adverse  comment  or  a  written  notice  of 
intent  to  submit  an  adverse  comment. 
We  also  stated  that  if  we  received  any 
written  advwse  comment  or  any  written 
notice  of  intent  to  submit  an  adverse 
comment,  we  would  publish  a  notice  in 
the  Federal  Register  withdrawing  the 
direct  final  rule  before  the  scheduled 
effective  date  and  would  publish  a 
proposed  rule  for  public  conunent. 

We  received  one  written  adverse 
comment  and  a  written  notice  of  intent 
to  submit  an  adverse  comment. 
Therefore,  we  are  withdrawing  the 
direct  final  rule  and,  at  a  later  date,  we 
will  publish  a  proposed  rule  in  the 
Federal  Register. 

Authority:  7  U.S.Q  150bb.  ISOdd,  ISOee, 
150ff,  161, 162.  and  164-167;  7  CFR  2.22, 
2.80,  and  371.2(c). 

Done  in  Washington,  DC,  this  9th  day  of 
December  1996. 
A.Str«tiog. 

Acting  Administrator,  Animal  and  Plant 
Health  Inspection  Service. 
[FR  Doc.  96-31602  Filed  12-12-86;  8:45  am] 
IM  I  WO  OOOt  941S-M-P  - 


Food  Safety  and  Inapectlon  Service 

9CFRPaft391 

[Docket  No.  96-01 3Fi 
RIN  0S83-AC13 

Fee  Increaee  for  Inepection  Servlcee 

AGENCY:  Food  Safety  and  Inspection 
Service.  USDA. 
ACTION:  Final  rule. 

SUMMARY:  The  Food  Safety  and 
Inspection  Service  (FSIS)  is  increasing 
the  fees  charged  to  meat  and  poultry 
establishments,  importers,  and  exporters 
for  providing  volimtary  inspection, 
identification,  and  certification  services; 
overtime  and  holiday  services.  The  fee 
increases  are  based  on  the  Agency's 
analysis  of  projected  costs  for  fiscal  year 
1996.  which  identifies  increased  costs 
resiilting  from  the  January  1996  FSIS 
national  and  locality  pay  raise  average 
of  2.4  percent  for  Federal  employees 
and  increased  health  insurance  costs. 


At  the  same  time,  FSIS  is  reducing  the 
fees  charged  for  providing  laboratory 
services  to  meat  and  poultry 
establishments.  The  Agency's  analysis    - 
of  projected  costs  for  fiscal  year  1 996 
identified  decreased  costs  resulting  from 
the  use  of  automated  equipment  for 
testing  laboratory  samples. 
EFFECTIVE  DATE:  December  13, 1996. 
ADDRESSES:  FSIS's  cost  analysis  is  on 
file  witii  the  FSIS  Docket  Clerk.  Room 
3806.  South  Agriculture  Building.  Food 
Safety  and  Inspection  Service,  U.S. 
Department  of  Agricultiue,  Washington. 
DC  20250-3700.  It  is  available  for  public 
inspection  in  the  FSIS  Docket  Room 
from  8:30  aon.  to  1  p.m.  and  from  2  p.in. 
to  4:30  p.m..  Monday  through  Friday. 
FOR  FURTHER  INFORMATION  CONTACT: 
William  L.  West,  Director,  Budget  and 
Finance  Division,  Administrative 
Management,  (202)  720-3367. 

SUPPLEMENTARY  INFORMATION: 

Background 

The  Federal  Meat  Ins[>ection  Act 
(FMIA)  and  the  Poultry  Products 
Inspection  Act  (PPIA)  provide  for 
mandatory  inspection  of  meat  and 
poultry  slaughtered  or  processed  at 
official  establishments.  Such  inspection 
is  required  to  enstue  the  safety, 
wholesomeness,  and  proper  labeling  of 
meat  and  poultry  products.  The  costs  of 
mandatory  inspection  (excluding 
services  performed  on  holidays  or  on  an 
overtime  basis)  are  borne  by  FSIS. 

In  addition  to  mandatory  inspection, 
FSIS  provides  a  range  of  voluntary 
inspection  services.  Under  the 
Agricultxiral  Marketing  Act  of  1946,  as 
amended  (7  U.S.C  1621  et  seq.).  FSIS 
provides  these  services  to  assist  in  the 
orderly  marketing  of  various  animal 
products  and  byproducts  not  subject  to 
the  FMIA  or  the  PPIA.  The  costs  of 
volimtary  inspection  are  totally 
recoverable  by  the  Federal  Government 

Each  year,  FSIS  reviews  the  fees  it 
charges  meat  and  poultry 
establishments,  importers,  and  exporters 
for  providing  voluntary  inspection, 
identification,  and  certification  services, 
as  well  as  overtime  and  holiday 
services,  and  porforms  a  cost  analysis  to 
determine  whether  such  fees  are 
adeqiuite  to  recover  the  costs  FSIS 
incurs  in  providing  the  services.  In  its 
analysis  of  projected  costs  for  fiscal  year 
1996.  FSIS  identified  increases  in  the 
costs  of  providing  voluntary  inspection, 
identification,  and  certification  services, 
as  well  as  overtime  and  holiday 
services.  The  increases  are  attributable 
to  the  average  FSIS  national  and  locality 
pay  raise  of  2.4  percent  for  Federal 
employees  efiisctive  January  1996  aiui 
increased  health  insurance  costs. 
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On  July  3, 1996,  FSIS  published  a 
propoced  rule  in  the  Federal  Regiitn- 
(61  FR  34748)  to  increase  the  fees 
charged  by  FSIS  to  provide  voluntary 
inspection,  identification,  and 
certification  services,  and  overtime  and 
holiday  services.  FSIS  also  proposed  to 
reduce  the  fees  charged  for  providing 
laboratory  services  to  meat  and  poultry 
establishments. 

FSIS  did  not  receive  any  comments  in 
response  to  the  proposed  rule  and  is 
finalizing  the  nue  as  proposed.  FSIS 
maintaiTiR  that  the  increased  rates  are 
necessary  and  reflect  the  cost  of 
providing  inspection  services.  The  new 
rates  reflect  only  a  minimal  increase  in 
the  costs  currently  borne  by  those 
mtities  which  elect  to  utilize  certain 
inspection  services  and  a  decrease  in 
program  support  costs. 

Accordingly,  FSIS  is  amending 
§  391.2  to  increase  the  base  time  rate  for 
providing  voluntary  inspection, 
identification,  and  certification  services 
fit>m  $31.92  per  hour,  per  program 
employee  to  $32.88  per  hour,  per 
program  employee.  FSHS  is  amending 
§  391.3  to  increase  the  rate  for  providing 
overtime  and  holiday  services  from 
■$32.96  per  hour  per  program  employee 
to  $33.76  per  hour,  per  program 
employee. 

In  its  analysis  of  projected  costs  for 
fiscal  year  1996,  FSIS  also  identified  a 
decrease  in  the  cost  of  providing 
laboratory  services  to  meat  and  poultry 
establishments  resulting  from  the  use  of 
automated  equipment  for  testing 
laboratory  samples  and  for  other 
inspection  services  uot  covered  imder 
the  base  time,  overtime,  and  holiday 
co^.  such  as  travel  expenses. 
Therefore,  FSIS  is  amending  §  391.4  of 
the  regulations  to  reduce  the  fee  charged 
for  providing  laboratory  services  from 
$52.92  per  hour,  per  program  employee, 
to  $48.56  per  hour  per  program 
employee. 

To  recover  the  increased  costs  in  an 
expeditious  manner,  the  Administrator 
has  determined  that  these  amendments 
should  be  effective  less  than  30  days 
after  publication  in  the  Federal 


ExecntiTe  Order  12866  and  Regulatory 
Flexibility  Act 

This  final  rule  has  been  determined  to 
be  significant  and  was  reviewed  by  the 
Office  of  Management  and  Budget  under 
Executive  Order  12866.  The  fee 
increases  for  voluntary  inspection, 
identification,  and  certification  services, 
overtime,  and  holiday  inspection 
services  primarily  reflect  the  1996 
increase  in  salaries  of  Federal 
employees  allocated  by  Congress  under 
the  Federal  Employees  Pay 


Comparability  Act  of  1990.  The  fee 
decrease  fbr  laboratory  services  reflects 
the  use  of  automated  equipment  for 
testing  laboratory  samples  and  other 
inspection  related  services  not  covered 
under  the  base  time,  overtime,  and 
holiday  costs  such  as  travel  expenses. 

The  Administrator,  FSIS,  has 
determined  that  this  action  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  amall  mitities  as 
defined  by  the  Regulatory  Flexibility 
Act  (5  U.S.C.  601).  The  fee  increases 
provided  for  in  this  document  will 
reflect  a  minimal  increase  in  the  costs 
currently  borne  by  those  entities  which 
elect  to  utilize  certain  inspection 
services  and  a  decrease  in  program 
support  costs.  ^ 

ExecntiTe  Order  12778 

This  final  rule  has  been  reviewed 
under  Executive  Order  12778,  Civil 
Justice  Reform.  This  rule  (1)  preempts 
all  State  and  local  laws,  regulations  that 
are  inconsistent  with  this  rule;  (2)  has 
no  retroactive  effect;  and  (3)  does  not 
require  administrative  proceedings 
before  parties  may  file  suit  in  court 
challenging  this  rule. 

List  of  Sobjects  in  9  CFR  PaH  391 

Fees  and  charges,  Meat  in^)ection. 
Poultry  products  inspection. 

For  the  reasons  set  out  in  the    >-  ^•. 
preamble.  9  CFR  part  391  is  amended  as 
follows: 

PART  391— FEES  AND  CHARGES  FOR 
INSPECTION  SERVICES 

1.  The  authority  citation  for  part  391 
continues  to  read  as  follows: 

Authority:  7  U.S.C.  138fc  7  U.S.C  394, 
1622,  and  1624;  21  U.S.C  451  et  seq.;  21 
U.S.C  601-695;  7  CFR  2.18  and  2.53. 

2.  Sections  391.2.  391.3,  and  391.4  are 
revised  to  read  as  follows:     j 


Done  at  Washington,  DC  on  December  6, 

ime. 

Thonas  J.  Billy, 

Administrator. 

[FR  Doc  9fr-31809  Filed  12-12-96;  8:45  am] 
iCOHMi« 


1391.2  Baea  time  rMa. 

The  base  time  rate  for  inspection 
services  provided  purauant  to  §§  350.7, 
351.8,  351.9.  352.5,  354.101.  355.12,  and 
362.5  shall  be  $31.92  per  hour,  per 
program  employee.     '  -        j 

1391.3  Overtime  and  hoHday  rata. 

The  overtime  and  holiday  rate  for 
inspection  services  provided  pursuant 
to  SS  307.5,  350.7.  351.8.  351.9,  352.5. 
354.101,  355.12,  362.5,  and  381.38  shall 
be  $32.96  per  hour,  per  program 
employee.  l 

{391.4    Labofetocy  eefvlcee  nie. 

The  rate  for  laboratory  services 
provided  pursuant  to  §§  350.7.  351.9. 
352.5,  354.101,  355.12,  and  362.5  shall 
be  $52.92  per  hour,  per  program 
employee. 


OePARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  25 

[Docket  No.  NM-1 36;  Spedel  CondMona 
No.  2S-ANM-122] 

Spedai  Conditions:  Quifstream  Modal 
Q1150A  Airplane;  High-Intensity 
Radiated  Fields 

AGENCY:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Final  special  conditions;  request 
for  comments. 

SUMMARY:  These  special  conditions  are 
issued  for  the  Gulbtream  Model 
G1159A  airplane,  modified  by  Chrysler 
Pentastar  to  include  a  Flight  Vision 
Heads-Up  Display  (FV-2000)  system, 
that  provides  critical  data  to  the 
flightcrew.  Hie  applicable  regulations 
do  not  contain  adequate  or  appropriate 
safety  standards  for  the  protection  of 
this  system  from  the  effects  of  high- 
intensity  radiated  fields  (HIRF).  These 
special  conditions  contain  the 
additional  safety  standards  that  the 
Administrator  considers  necessary  to 
establish  a  level  of  safety  eqmvalent  to 
that  established  by  the  existing 
airworthiness  standards. 
DATES:  The  effective  date  of  these 
special  conditions  is  December  4, 1996. 
Comments  must  be  received  on  or 
before  January  13, 1997. 
ADDRESSES:  Comments  on  these  special 
conditions  may  be  mailed  in  duplicate 
to:  Federal  Aviation  Administration, 
Office  of  the  Assistant  Chief  Counsel, 
Attn:  Rules  Docket  (ANM-7),  Docket 
No.  NM-136,  1601  Lind  Avenue  SW., 
Ronton.  Washington,  98055-4056;  or 
delivered  in  duplicate  to  the  Office  of 
the  Assistant  Chief  Counsel  at  the  above 
address.  Comments  must  be  marked: 
Docket  No.  NM-136.  Comments  may  be 
inspected  in  the  Rules  Docket 
weekdays,  except  Federal  holidays, 
between  7:30  a.m.  and  4:00  p.m. 
FOR  FURTHER  INFORMATION  CONTACT: . 
Connie  Bean.  FAA,  Standardization 
Branch,  ANM-113,  Transport  Airplane 
Directorate,  Aircraft  Certification 
Service,  1601  Lind  Avenue  SW., 
Ronton,  Washington,  98055-4056; 
telephone  (206)  227-2796;  facsimile  ' 
(206) 227-1149. 
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•uppLaerTARY  information:    • 

Comments  Invited 

Hie  FAA  has  detennined  that  good 
cause  exists  for  making  these  special 
conditions  effective  upon  issuance; 
however,  interested  persons  are  invited 
to  submit  such  written  data,  views,  or 
arguments  as  they  may  desire.' 
Communications  should  identify  the 
regulatory  docket  and  special  condition 
number  and  be  submitted  in  duplicate 
to  the  address  specified  above.  All 
communications  received  on  or  before 
the  closing  date  for  comments  will  be 
considered  by  the  Administrator.  These 
special  conditions  may  be  changed  in 
light  of  the  commmts  received.  All 
comments  submitted  will  be  available  in 
the  Rules  Docket  for  examination  by 
interested  persons,  both  before  and  after 
the  closing  date  for  comments.  A  report 
summarizing  each  substantive  public 
contact  with  FAA  personnel  concerning 
this  rulemaking  will  be  filed  in  the 
docket  Persons  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  request 
mxist  submit  with  those  comments  a 
self-addressed,  stami>ed  postcard  on 
which  the  following  statement  is  made: 
"Comments  to  Docket  No.  NM-136." 
The  postcard  will  be  date  stamped  and 
retiimed  to  the  commenter. 

Backgronnd 

Chrysler  Pentastar  Aviation,  Inc., 
Waterford,  Michigan,  has  applied  for  a 
supplemental  type  certificate  in  the 
transport  airplane  category  for  the 
Gul&tream  Model  G1159A,  modified  to 
include  a  new  Flight  Vision  Heads-UP 
Display  (FV-2000)  system.  The  Mod^ 
G11S9A  is  a  T-tail,  low  swept-wing, 
small  transport  airplane  powered  by  two 
Rolls  Royce  SPEY  RB  (163-25)  engines 
mounted  on  pylons  extending  from  the 
aft  fuselage.  The  airplane  has  a 
maximxun.  takeoff  weight  of  69,700 
pounds. 

Type  Certification  Basis 

Under  the  provisions  of  §  21.101  of  14 
CFR  part  21 ,  Chrysler  Pentastar  must 
show  that  the  Model  G1159A,  as 
changed,  continues  to  meet  the 
applicable  provisions  of  the  regiilations 
incoiporated  by  reference  in  Type 
Certificate  A12EA.  or  the  applicable  * 
regulations  in  eSsct  on  the  date  of  ... 
application  for  the  change.  The 
regulations  incorporated  by  reference  in 
the  type  certificate  are  common^ 
refsired  to  as  the  "original  type 
certification  basis."  The  regulations 
incorporated  by  reference  in  Tfye 
Certificate  No.  A12EA  are  as  follows: 

Put  25  of  the  PAR,  efbctive  Febniaiy  1, 
1965,  as  amended  by  Amendments  25-1 


through  254,  25-10,  25-12,  25-16  through 
25-22,  25-24,  25-26,  25-27,  25-29  through 
25-31,  25-34, 25-37,  25-40  (as  applicable  to 
a  new  APU  installation);  S  25.1309.  as 
amended  by  Amendment  25-41,  and  $  25.329 
(as  applied  to  a  new  autopilot  installation), 
S  25.994  (crashworthiness  fuel  system 
components),  and  $  25.581  (lightning 
protection),  as  amended  by  Amendment  25- 
23;  Special  FAR  part  27.  as  amended  by 
Amendment  27-2  (fuel  venting  emission); 
and  part  36,  as  amended  by  Amendment  36- 
8  (noise  requirements).  The  special 
conditions  contained  in  the  FAA's  letter  to 
Gnunman  dated  September  27, 1965, 
applicable  to  the  Gulbtreem  Model  G-1159 
airplane,  are  also  applicable  to  the 
Gulfstraam  Model  G-11159A  airplane,  except 
that  re£Brence  to  $  4b.450  in  the  "Cooling 
S3r8tems"  special  conditions  is  replaced  by 
$  25.1043,  effective  February  1. 1965.  In 
addition,  the  c«lification  basis  includes 
special  conditions  pertaining  to  dynamic  gust 
loads  contained  in  the  enclosed  to  FAA 
AEA-212  letter  dated  July  22, 1980. 

These  special  conditions  form  an 
additional  part  of  the  type  certification. 
basis. 

If  the  Administrator  finds  that  the 
applicable  airworthiness  regulations 
(i.e.,  part  25,  as  amended)  do  not 
contain  adequate  or  appropriate  safety 
standards  for  the  Gul&tream  Model 
G1159A  because  of  a  novel  or  unustial 
design  feattue,  special  conditions  are 
prescribed  under  the  provisions  of 
§21.16. 

Special  conditions,  as  appropriate,  are 
issued  in  accordance  with  14  CFR 
§  11.49  after  public  notice,  as  required 
by  §§  11.28  and  11.29(b),  and  become 
part  of  the  type  certification  basis  in 
accordance  with  §  21.101(b)(2). 

Special  conditicms  are  initi^y 
applicable  to  the  model  for  whidi  they 
are  issued.  Should  the  applicant  apply 
for  supplemental  type  certificate  to 
modify  any  other  model  included  on  the 
same  type  certificate  to  incorporate  the 
same  novel  Or  unusual  design  feattue, 
these  special  conditions  would  also 
apply  to  the  other  model  under  the 
provisions  of  §  21.101(a)(1). 

Novel  w  Unusual  Design  Featnras 

The  Model  Gil 59 A  is  modified  to 
incorporate  a  new  avionic/electranic 
installation,  including  the  Flight  Vision 
Heads-Up  Display  (FV-2000)  system. 
This  system  may  be  vulnerable  to  high- 
intensity  radiated  fields  (HIRF)  external 
to  the  airplane. 

Discussion. 

There  is  no  specific  regulation  that 
addresses  protoction  requirements  tor 
electrical  and  electronic  systems  from 
HIRF.  Increased  power  levels  from 
groimd-based  radio  transmitters  and  the 
growing  use  of  sensitive  electrical  and 
electronic  systemato  command  and 


control  airplanes  have  made  it  necessary 
to  provide  adequate  protection. 

To  ensure  that  a  knrel  of  safety  is 
achieved  equivalent  to  that  intended  by 
the  regulations  incorporated  by 
reference,  a  roedal  condition  is  needed 
for  the  Model  G-llSOA,  as  modified  by 
Chrysler  Pentastar,  which  requires  that 
new  electrical  and  electronic  systems, 
such  as  the  Heads-Up  Display,  that 
perform  critical  functicms  be  designed 
and  installed  to  preclude  comp<ment 
damage  and  interruption  of  function 
due  to  both  the  direct  and  indirect 
effiectsofHIRF. 

High-Intensity  Radiated  Fields  (HIRF) 

With  the  trend  toward  increased 
power  levels  from  ground-based 
transmitters,  plus  the  advent  of  space 
and  satellite  communications,  coupled 
with  electronic  command  and  control  of 
the  airplane,  the  immunity  5f  critical 
digital  avionics  systems,  such  as  Heads- 
Up  Display,  to  HIRF  must  be 
established. 

It  is  not  possible  to  precisely  define 
the  HIRF  to  which  the  airplane  will  be 
exposed  in  service.  There  is  also 
uncertainty  concerning  the  effectiveness 
of  airframe  shielding  for  HIRF. 
Furthermore,  coupling  of 
electromagnetic  energy  to  cockpit- 
installed  eqtiipment  through  the  cockpit 
window  apertures  is  undefined.  Based 
on  surveys  and  analysis  of  existing  HIRF 
emitters,  an  adequate  level  of  protection 
exists  when  compliance  with  the  HIRF 
protection  specif  condition  is  shown 
with  either  paragraphs  1  OR  2  below: 

1.  A  minimum  tmeat  of  100  volts  per 
meter  peak  electric  field  strength  from 
10  KHz  to  18  GHz. 

a.  The  threat  must  be  applied  to  the 
system  elements  and  their  associated 
wiring  harnesses  without  the  benefit  of 
airframe  shielding. 

b.  Demonstration  of  this  level  of 
protection  is  established  throtigh  system 
tests  and  analysis. 

2.  A  threat  external  to  the  airframe  of 
the  following  field  strengths  for  the 
frequency  ranges  indicated.  "> 


Frequency 

Peak 

Average 

(v/mT 

lOKHi-IOOKHz 

50 

50 

100  KHz-600  KHz 

60 

60 

500  KHz-2  MHz  „     „.. 

70 

70 

2  MH2-30  MHz 

200 

200 

30  MHz-100  MHz 

30 

.30 

100  MHz-200  MHz  „. 

ISO 

33 

200  MH2-.400  MHz 

70 

70 

40&MHZ-700  MHz  -.<.. 

4xeo 

«6 

700  MHz-1  GHz 

1,700 

170 

1  t3Hz-^  GHz 

5.000 

990 

2  GHz-4  GHz 

6i08O 

840 

4GHZ-6GHZ 

6.860 

310 

6  GHz-e  GHz 

3j800 

670 

8  QHz-12  GHz     

sisoo 

1J270 
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Frequency 

Pftk 

cm 

Average 
(V/MT 

12  QHz-18  GHz 

18GHZ-40QHZ 

3.500 
2.100 

360 
750 

As  discussed  above,  tbese  special 
conditions  are  applicable  to  the 
GulfBteam  Model  G-1159A,  modified  by 
Quysier  Pentastar  to  incorporate  a 
Flight  Vision  Heads-Up  Display.  Should 
CSuyaler  Pentastar  apply  at  a  later  date 
far  a  Supplemental  Type  Certificate  to 
modify  any  other  model  included  on 
Type  Certificate  No.  A12EA  to 
incorporate  the  same  novel  or  unusual 
design  feature,  these  special  conditions 
would  apply  to  that  model  as  well, 
under  the  provisitms  of  §  21.101(a)(1). 

CwFrliMftftii 

This  action  affects  only  certain  design 
features  on  Gulfetream  Model  G-1159A 
airplanes,  modified  by  Chrysler 
Pentastar  to  include  a  Flight  Vision 
Heads-Up  Display.  It  is  not  a  rule  of 
general  applicability  and  afiects  only 
the  applicant  who  appfied  to  the  FAA 
for  approval  of  these  feetiires  on  the 
airplane.    . 

The  substance  of  the  special 
conditions  for  this  airplane  has  been 
subject  to  the  notice  and  comment 
procedure  in  several  prior  instances  and 
has  been  derived  without  substantive 
change  from  those  previously  issued.  It 
is  xmlikely  that  prior  public  comment 
would  result  in  a  sigi^cant  change 
from  the  substance  contained  herein. 
For  this  reason,  and  because  a  delay 
would  significantly  affect  the 
certification  of  the  airplane,  which  is 
immjnunt,  the  FAA  has  determined  that 
prior  public  notice  and  commoat  are 
unnecessary  and  impracticable,  and 
good  cause  exists  for  adopting  these 
special  conditions  immediately. 
Inerefore,  these  special  conditions  are 
being  made  effective  upon  issuanoa.  The 
FAA  is  requesting  comments  to  allow 
intetested  persons  to  submit  vievrs  that 
may  not  have  been  submitted  in 
resp<mse  to  the  prior  opportunities  for 
comment  described  above.  ' 

List  of  Sobiacts  in  14  CFR  Part  25 

Aircraft,  Aviation  safety.  Reporting 
and  record  keeping  requirements. 

The  authority  citation  for  this  special 
condition  is  as  follows: 

Aalfaarily:  49  U.S.C.  106(g),  40113, 44701, 
44702, 44704. 

Tfce  Special  Conditions 

Accordingly,  ptirsuant  to  the 
authcmty  delegated  to  me  by  the 
Administrator,  the  following  special 
oonditi(nis  are  issued  as  part  of  the 
supplemental  type  certification  bests  for 


the  Gulfetream  Model  G-1159A 
airplane,  as  modified  by  Chrysler 
Pentastar. 

1.  Protection  frxan  Unwanted  Effects 
of  High-Intensity  Radiated  Fields 
(MRF).  Each  electrical  and  electronic 
system  that  poforms  critical  functions 
must  be  designed  and  installed  to 
ensure  that  the  operation  and 
operational  capability  of  these  systems 
to  perform  critical  functions  are  not 
adversely  affscted  v/bea  die  airplane  is 
exposed  to  high-intensity  radiated 
fields. 

2.  For  the  purpose  of  this  special 
condition,  the  following  definition 
applied:  Critical  Functions.  Functicms 
vdiose  feilure  would  contribute  to  or 
cause  a  feilure  condition  that  would 
prevent  the  continued  safe  flight  and 
landing  of  the  airplane.     "      i      .i' 
Inued  in  Rentoa,  WaBhington.  oa  r  ^ 

December  4, 1996. 
Danell  M.  Pedenon, 
Acting  Manager,  Transport  Airplane 
Directorate  Aircraft  Certification  Service. 
ANM-IOO. 

[FR  Doc.  96-31728  Filed  12-12-96;  8:46  am] 
OOK  4S1S-1S-II  I      ,. 


DEPARTMENT  OF  COMMERCE 

Bureau  of  Export  Admlnialration 

15  CFR  Parts  734, 740, 742, 762  and 
774 

[Docket  No.  960018266-6296-021 

RIN  069<  AB06 

Uoanslng  Of  Kay  Escrow  Encryption 
Equipmsnt  artd  SofMrars 

AQBICV:  Bureau  of  Export 
Administration,  Commerpe. 
action:  Interim  final  rule. 

This  interim  final  rule  amends  the 
Export  Administration  Regulations 
(EAR)  by  imposing  national  security 
controb  en  Key  escrow  information 
security  (encryption)  equipment  and 
software  transferred  from  the  U.S. 
Munitions  List  to  the  Commerce  Control 
List  following  a  commodity  jurisdiction 
determination  by  the  Depaitment  of 
State. 

This  interim  final  rule  also  amends 
the  EAR  to  exclude  key  escrow  items 
frxmi  the  de  mininiis  provisions  for 
items  exported  from  abroad  and  to 
exclude  key  escrow  encryption  software 
from  mass  market  eligibility.  Further, 
key  escrow  encryption  software  is 
subject  to  ibe  EAR  even  when  made 
publicly  available. 
DATES:  Effective  date.  This  rule  is 
effective  Deconber  13, 1996.  Comment 


date:  Comments,  should  be  submitted 
on  or  before  January  13, 1997. 
ADDRESSES:  Written  comments  should 
be  sent  to  Nancy  Crowe,  Regulatory 
Policy  Division,  Office  of  Exporter 
Services,  Bureau  of  Export 
Administration,  Room  2705, 14th  Street 
and  Pennsylvania  Avenue,  N.W.. 
Washington,  D.C  20230. 
FOR  FURTHER  INFORMATION  CONTACT: 
]ames  A.  Lewis,  Office  of  Strategic 
Trade  and  Foreign  Policy  Controls, 
Telephone  (202)  482-0092. 

SUPPLEMENTARY  MFORMATION: 

Backgroond 

In  August  1995  the  United  States 
decided  to  ease  export  licensing 
requirements  for  key  escrow  encryption 
software  products.  As  part  of  this 
decision  to  allow  the  export  of  these 

!>rodvicts,  draft  criteria  were  developed 
or  key  escrow  products  and  for  key 
holders.  Products  that  conform  to  these 
criteria  will  be  considered  for  transfer 
from  the  U.S.  Munitions  List  to  the 
Commerce  Control  List  following  a  case- 
by-case  determination  by  the 
Department  of  State  through  the 
commodity  jurisdiction  procedures. 

Once  transferred,  key  escrow 
encryption  items  %vill  be  controlled  for 
national  security  reasons.  A  license  will 
be  required  from  the  Department  of 
Commerce  to  all  destinations,  except 
pjinaHii  This  is  an  initial  step  in 
Uberalizing  the  treatment  of  encryption 
eooports. 

The  Bureau  of  Export  Administration 
is  preparing  regulations  to  further 
implement  the  Administration's 
encryption  policies,  which  will  be 
published  in  the  Federal  Register  in  the 
near  future.  These  furtho'  measures  are 
based  upon  the  Administration's 
October  1, 1996  annoimcement  of  plans 
to  make  it  easier  for  Americans  to  use 
stronger  encryption  products  to  protect 
their  privacy,  intellectual  property  and  ' 
other  valuable  information,  and  the 
November  15, 1996,  Presidential 
Memorandiun  and  Executive  Order 
13026  (15  November  1996,  61  FR  58767) 
(Memorandum)  directing  that  all 
encryption  items  controlled  on  the  U.S. 
Munitions  List,  except  those  spedflcalfy 
designed,  developed,  configiued, 
adapted,  or  modified  for  military 
applications,  be  transferred  to  the 
Commerce  Control  List.  The  plan  to 
make  it  easier  for  Americans  to  use 
stronger  encrypti(Mi  products  to  protect 
their  privacy,  intellactual  property  and 
other  valuable  information  envisions  a 
worldwide  key  management 
infrastructiue  with  the  use  of  key 
recovery  and  key  escrow  encryption 
itons  to  promote  electronic  commerce 


Federal  Rggigtw  /  Vol  61.  No.  241  /  Friday.  December  13,  1996  /  Rules  and  Regulations      65463 


and  secure  communications  while 
protecting  national  seoirity  and  public 
safety.  The  Memorandum  sets  forth 
certain  additional  provisions  with 
respect  to  controls  on  such  encrypticm 
items  to  be  imposed  by  the  Department 
of  Commerce.  The  Executive  Order  also 
provides  for  appropriate  controls  on  the 
export  and  foreign  dissemination  of 
encryption  items  controlled  on  the  U.S. 
Munitions  List  that  are  placed  on  the 
Ctnnmerce  Control  List. 

lliis  interim  final  rule  amends  that 
EAR  to  reflect  the  new  licensing  poUcy 
for  key  escrow  encryption  items.  The 
Biueau  of  Export  Administratian  will 
accept  license  applications  for  the 
export  and  reexport  of  key  escrow 
encryption  items  in  unlimited  quantities 
for  all  destinations  except  to  embargoed 
destinations  and  destinations  the 
Secretary  of  State  has  determined  to 
support  international  terrorism.  Such 
applications  will  receive  favorable 
consideration  provided  that,  prior  to  the 
export  or  reexport,  a  key  holder 
satisfactory  to  the  Department  of 
Commerce  has  been  identified  (see  new 
Supplement  No.  5  part  742)  and 
procedures  for  safeguarding  the  key  as 
described  in  a  Supplement  No.  5  to  part 
742  are  established  to  the  satisfaction  of 
the  Department  of  Commerce  and  are 
maintained  after  export  or  reexport  as 
required  by  the  EAR  and  any  Ucense 
conditions.  In  addition,  the  key  escrow 
system  must  meet  the  criteria  identified 
in  a  new  Supplement  No.  4  to  part  742. 

This  interim  final  rule  also  amends 
part  734  of  the  EAR  to  reflect  that  key 
escrow  encryption  software  will  be 
subject  to  the  EAR  even  when  made 
pubhcly  available,  and  to  exclude  key 
escrow  encryption  software  and  items 
from  the  de  minimis  provision  for  items. 
Further,  this  interim  final  rule  amends 
part  740  of  the  EAR  to  exclude  key 
escrow  encryption  software  from  the 
mass  market  provisions  of  License 
Exception  TSU,  and  amends  part  762  of 
the  EAR  to  clarify  the  additional  records 
that  must  be  kept  for  compliance  with 
the  recordkeeping  provisions  of  the 
EAR 

Finally,  this  interim  final  rule  also 
amends  Supplement  No.  1  to  part  774 
(the  Commerce  Control  List)  l^ 
clarifying  that  cmoe  transferred  from  the 
U.S.  Mimitions  List  (USML)  to  the 
Commerce  Control  List  (CCL)  following 
a  case-by-case  determination  by  the 
Department  of  State  through  the 
commodity  Juzisdiction  procedures,  key 
escrow  encryption  items  and  software 
are  controlled  on  the  CCL  under  Export 
Control  Classification  Numbers  5A002.a 
and  SD002.C.1  respectively. 

This  rule  involves  no  new  curtailment 
of  exports,  because  the  transfer  or 


mnoval  of  items  from  the  United  States 
Munitions  List  to  the  CCL  maintiiiTif  a 
continmty  of  controls.  Therefore,  the  . 
provisions  regarding  the  impact  of  new 
controls  do  not  appfy,  and  contract 
sanctity  also  does  not  apply  to  this 
imporition  of  controls. 

Althoxigh  the  Export  Administration 
Act  (EAA)  expired  cm  August  20, 1994, 
the  President  invoked  the  International 
Emergency  Economic  Powers  Act  and 
continued  in  efiiect,  to  the  extent 
permitted  by  law,  the  provisions  of  the 
EAA  and  the  EAR  in  &cecutive  Order 
12924  of  August  19, 1994,  notice  of 
August  15, 1995  (60  FR  42767),  and 
notice  of  August  14, 1996  (60  FR  42527). 

1.  This  intmim  final  rule  has  been 
determined  to  be  significant  for 
purposes  of  E.0. 12866. 

2.  Notwithstanding  any  other 
provision  of  the  law,  no  person  is 
required  to  respond  to,  nor  shall  any 
petstm.  be  subject  to  a  penalty  for  failure 
to  comply  with  a  collection  of 
information,  subject  to  the  requirements 
of  the  Paperwork  Reduction  Act.  unless 
that  collection  of  information  displays  a 
currently  valid  OMB  Control  Numbo-. 
This  rule  involves  collections  of 
information  subject  to  the  Paper  work 
Reduction  Act  of  1980  (44  U.S.C.  3501 
et  seq.).  These  collections  have  been 
approved  by  the  Office  of  Management 
and  Budget  under  control  number  0694- 
0088. 

3.  This  rule  does  not  contain  policies 
with  Federalism  Unplicatioiu  sufficient 
to  warrant  preparation  of  a  Federalism 
assessment  under  Executive  Order 
12612. 

4.  The  provisions  of  the 
Administrative  Procedure  Act  (5  U.S.C 
553)  requiring  notice  of  proposed 
rulemaking,  the  opportunity  for  public 
participation,  and  a  delay  in  efiisctive 
date,  are  inapplicable  because  this 
regulation  involves  a  military  and 
foreign  affairs  functions  of  the  United 
States  (Sec.  5  U.S.C  553(a)(1)).  Further, 
no  other  law  requires  that  a  notice  of 
proposed  nilemaking  and  an 
opportimity  for  pubUc  comment  be 
given  for  this  interim  final  rule.  Becaiise 
a  notice  of  proposed  rulemaking  and  an 
opportunity  for  pubUc  comment  are  not 
required  to  be  given  for  this  rule  imder 
5  U.S.C  or  by  any  other  law,  the 
requiranents  of  the  Re^gulatory 
Flexibility  Act  (5  U.S.C  601  et  seq.)  ue 
not  applicable. 

However,  because  of  the  importance 
of  the  issues  raised  by  these  regulations, 
this  rule  is  issued  in  interim  final  form 
and  comments  will  be  considered  in  the 
development  of  final  regulations. 
Accordingly,  the  Department 
encourages  interested  persons  who  wish 
to  comment  to  do  so  at  the  earlieM 


possible  time  to  pennit  the  fullest 
consideration  of  their  views. 

The  period  for  submission  of 
comments  wiU  close  January  13, 1997. 
The  Department  will  consider  all 
c(»nments  received  before  the  close  of 
the  conunent  period  in  developing  final 
regulations.  Comments  received  after 
the  end  of  the  comment  period  will  be 
considered  if  possible,  but  their 
consideration  cannot  be  assured.  The 
Department  will  not  accept  public 
comments  accompanied  by  a  request   . 
that  a  part  or  all  of  the  material  be 
treated  confidentially  because  of  its 
business  proprietary  nature  ot  far  any 
other  reason.  The  Department  will 
return  such  comments  and  materials  to 
the  person  submitting  the  comments 
and  ivill  not  consider  them  in  the 
development  of  final  r^ulatioiu.  All 
public  comments  on  these  regulations 
will  be  a  matter  of  public  record  and 
will  be  available  for  public  inspection 
and  copying.  In  the  interest  of  acciuacy 
and  completeness,  the  Department 
requires  conunents  in  written  form. 

Oral  comments  must  be  followed  by 
written  memoranda,  which  will  also  be 
a  matter  of  public  record  and  will  be 
available  for  public  review  and  copying. 
Commimications  from  agencies  of  the 
United  Stetes  Government  or  foreign 
governments  will  not  be  made  available 
for  pubhc  inspection. 

The  pubUc  record  concerning  these 
regulations  will  be  maintained  in  the 
Bureau  of  Export  Administration, 
Freedom  of  Information  Records 
Inspection  Facility,  Room  4525, 
Department  of  Commerce,  14th  Street 
and  Peimsylvania  Avenue.  N.W.. 
Washington,  DC  20230.  Records  in  this 
facility,  including  written  public 
conunents  and  memoranda 
siunmarizing  the  substance  of  oral 
commimications,  may  be  inspected  and 
copied  in  accwdanoe  with  regulaticHis 
published  in  Part  4  of  Title  15  of  the 
Code  of  Federal  Regulations. 
Information  about  the  inspection  and 
copying  of  records  at  the  facihty  may  be 
obtained  from  Margaret  Comejo,  Bureau 
of  Export  Administration,  Freedom  of 
Information  Officer,  at  the  above 
address  or  by  calling  (202)  482-5653. 

ListofSnlifects 

IS  CFR  Part  734 

Administrative  practice  and 
procedure.  Exports,  Foreign  trade. 

IS  CFR  Part  740 

Administration  practice  and 
procediue,  Exports,  Foreign  trade. 
Reporting  and  recordkeeping 
requirements. 
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15  CFR  Parts  742  and  774 
Exports,  Foraign  trade. 
15  CFR  Part  762 

Administrative  practice  and 
procedure,  Business  and  industry. 
Confidential  business  information. 
Export,  Foreign  trade,  Reporting  and 
recordkeeping  requirements. 

Accordingly,  parts  734.  740,  742,  762 
and  774  of  tbe  ExpcHt  Administration 
Regulations  (15  CFR  Parts  730-799)  are 
amended  as  follows:  

1.  The  authority  citation  for  15  CFR 
part  734  continues  to  read  as  follows: 

AadMriljr:  50  U.S.C  app.  2401  et  Meq.;  50 
U.S.C  1701  et  aaq.;  B.0. 12924,  59  FR  43437. 
3  CFR.  1994  Comp..  p.  917;  E.O.  12938.  59 
FR  59099.  3  CFR.  1994  Comp.,  p.  950; 
Executive  Order  13026  (November  15, 1996, 
61  FR  56767);  Notice  of  August  15, 1905  (60 
FR  42767,  August  17. 1995);  and.NotiC0  of 
August  14. 1996  (61  FR  42S27). 

2.  The  authority  citation  for  15  CFR 
part  740  continues  to  read  as  follows: 

AalkKtty:  SO  U.S.C  app.  2401  at  aeq.;  50 
U.S.C  1701  M  mq.;  E.0. 12924.  59  FR  43437. 
3  CFR,  1994  Comp..  p.  917;  Executive  Order 
13026  (November  15. 1996,  61  FR  58767); 
Notice  of  August  15. 1995  (60  FR  42767. 
August  17, 1995);  and  Notice  of  August  14, 
1996  (61  FR  42527). 

3.  The  auth(»ity  citation  for  15  CFR 
part  742  continues  to  read  as  follows: 

Antiiwtty:  50  U.S.C  app.  2401  etseq.-.iO 
U.S.C  1701  et  seq.;  18  U.S.C  2510  et  seq.; 
22  U.S.C  3201  et  seq.;  42  U.S.C  2139a;  E.O. 
12058.  43  FR  20947,  3  CFR.  1978  Comp.,  p. 
179;  B.O.  12851.  58  FR  33181,  3  CFR.  1993 
Comp..  p.  608;  E.O.  12924,  59  FR  43437,  3 
CFR,  1994  Comp.,  p.  917;  E.O.  12938.  59  FR 
59099,  3  CFR.  1994  Comp..  p.  950;  Executive 
Order  13026  (November  15. 1996,  61  FR 
48767):  Notice  of  August  15. 1995  (60  FR 
42767.  August  17. 1995);  and  Notice  of 
August  14. 1996  (61  FR  42527). 

4.  The  authority  citation  for  15  CFR 
part  762  continues  to  read  as  follows: 

Aodiaritjr:  SO  U.S.C.  app.  2401  et  seq.;  50 
U.S.C  1701  et  seq.;  E.O.  12924,  59  FR  43427. 
3  CFR.  1994  Comp.,  p.  917;  Executive  Order 
13026  (November  15. 1996.  61  FR  58767); 
Notice  of  August  15. 1995  (60  FR  42767, 
August  17. 1995);  and  Notice  of  August  14, 
1996  (61  FR  42527). 

5.  The  authority  citation  for  15  CFR 
part  774  continues  to  read  as  follows: 

Antfaortty:  SO  U.S.C  app.  2401  et  seq.;  SO 
U.S.C  1701  et  seq.;  10  U.S.C.  7420;  10  U.S.C 
7430(e);  18  U.S.C  2510  et  seq.;  22  U.S.C 
287c;  22  U.S.C  3201  et  seq.;  22  U.S.C  6004; 
Sec  201.  Pub.  L  104-58. 109  Stat  557  (30 
U.S.C  185(s));  30  U.S.C  185(u);  42  U.S.C 
2139a;  42  U.S.C  6212;  43  U.S.C  1354;  46 
U.S.C  app.  466c;  50  U.S.C  app.  5;  E.G. 
12924,  59  FR  43437.  3  CFR,  1994  Comp..  p. 
917;  Executive  Order  13026  (November  15, 
1996. 61  FR  58767);  Notice  of  August  15. 
1995  (60  FR  42767.  August  17, 1995):  and 
Notice  of  August  14. 1996  (61  FR  42527). 


PART  834— [AMENDEOl 

6.  Section  734.3  is  amended  by 
redesignating  paragr^hs  (bM3)(i) 
throu^  (bX3)(iv}  as  paragraphs 
(bMSMlMA)  tiirough  (b)(3Ki){D).  and 
adding  a  new  paragraph  (b)(3Kii)  to  read 
as  follows:  ^ 

17344   ManwaubieettotheEAIL    '.    * 

•  •       •       •       •  X  • 

(b)'  •  •  .       .k    '^'■ 

(3)*  •  • 

(ii)  Key  escrow  encryption  software 
controlled  under  ECCN  5D002.C.1 
remains  subject  to  the  EAR  even  whan 
made  ptiblidy  available  (see 
Supplement  No.  1  to  part  774  of  the 
EAR). 

•  •        •     -  •        •  "1"  ■"»    ' 

7.  Secticm  734.4  is  amendedlif 
revising  paragraph  (b)  and  revising 
paragraph  (h)  to  read  as  follows:  ^■:  ■■^' 

{794k4    De  niMniie  U.8>  conlant. 

(b)  There  is  no  de  minimis  level  for 
the  reexport  of  foreign-  origin  items  that 
incorporate  the  following: 

(1)  Items  omtToUed  by  ECCN       .^- 
9A004.a;  or 

(2)  Key  eacrow  encryption  software 
controlled  under  ECCN  SD002.C1  or 
equipment  designed  or  modified  to  use 
key  escrow  encryption  items  controlled 
imder  ECCN  5A002.a.  transferred  from 
the  U.S.  Mimitions  List  following  a 
case-by-case  determinalion  by  the 
Depardnent  of  State  through  the 
commodity  jurisdiction  procedure. 

(h)  Notwithstanding  the  provisions  of 
paragraphs  (c)  and  (d)  of  this  section. 
U.S.-origin  technology  controlled  by 
ECCN  9E003a.l  through  a.l2.  and  .f,  and 
related  controls,  and  key  escrow 
encryption  software  controlled  under 
ECCN  5IX)02.c.l  do  not  lose  theix  U.S.- 
origin  when  redrawn,  used,  consulted, 
or  otherwise  coimningled  abroad  in  any 
respect  with  other  software  or 
technology  of  any  other  origin. 
Therefore,  any  subsequent  or  similar 
software  or  technology  prepared  or 
engineered  abroad  for  the  design, 
construction,  operation,  or  maintenance 
of  any  plant  or  equipment,  or  part 
thereof,  which  is  based  on  or  uses  any 
such  U.S.-origin  software  or  technology 
is  subject  to  the  EAR. 

8.  Section  734.7  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 

1734.7    PuMlahed  information  and . 


a  price  diat  does  not  exceed  the  cost  of 
reimxiuction  and  distributicm.  See 
Supplement  No.  1  to  this  part. 
Questions  0(1)  through  0(3).  Note  that 
key  escrow  encryption  software 
controlled  under  ECCN  5D002.C.1 
remains  subject  to  the  EAR  even  when 
made  publicly  available  (see 
Supplement  No.  1  to  part  774  of  the 
EAR). 

PART740-(AMENOEO] 

9.  Secti(m  740.12  is  amended  by 
redesignating  paragraph  (d)t2)  as 
paragraph  (d)(3)  and  adding  a  new 
paragraph  (d)(2)  \p  read  as  followrs: 


|74ai2   Technology  and 
l(T8U). 


(b)  Software  and  information  is 
published  when  it  is  available  for 
general  distribution  eithw  for  free  <a  at 


(d)*  •  • 

(2)  Software  not  eligible  for  this 
License  Exception.  Tbds  License 
Exception  is  not  available  for  key 
escrow  encryption  software  controlled 
by  ECCN  5D002.C.1. 


PART  742— [AMENDED] 

10.  Part  742  is  amended  by  adding  a 
new  §  742.15,  and  new  Supplements  4 
and  5  to  read  as  follows: 

§742.15   Key  aacreur  encfypt<ow  Itema. 

(a)  License  requirements.  Licenses  are 
required  for  all  destinations,  except 
Canada,  for  key  escrow  encryption 
software  controlled  under  ECCN 
5DQ02.C1;  and  equipment  designed  or 
modified  to  use  key  escrow  enoyption 
items  controlled  under  ECCN  5A002.a 

(b)  Licensing  policy.  BXA  will  accept 
license  applications  for  the  export  and 
reexport  of  key  escrow  encryption 
software  contiolled  by  ECCN  5D002.C.1 
and  equipment  designed  or  modified  to 
use  key  escrow  encryption  software 
controlled  by  ECCN  5A002.a  in 
imlimited  quantities  for  all  destinations 
except  Country  Groups  E:l  and  E:2  (see 
Supplement  No.  1  to  part  742),  ban, 
Syria,  and  Sudan.  Such  applications 
will  receive  favorable  consideration 
provided  that,  prior  to  the  export  or 
reexport,  keys  are  escrowed  with  a  key   ; 
holder  satisfectory  to  the  Department  of 
Commerce  (see  SupplemoitNo.  5  to 
this  part)  and  procedures  for 
safsguanling  the  key  as  described  in 
Supplement  No.  5  to  this  part  are 
established  to  the  satisfaction  of  the 
Department  of  Commerce  and  are 
maintained  after  export  <»  reexport  as 
required  by  the  EAR  and  any  license 
conditions.  In  addition,  the  key  escrOw 
system  must  meet  the  criteria  identified 
in  Supplement  No.  4  to  this  part  This 
includes  a  legally  binding  arrangement 
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between  the  exporter  or  reexporter  and 
the  key  holder,  satisfactory  to  BXA, 
which  ensiires  that  appropriate  key 
escrow  safeguard  procedures  Mrill  be 
carried  out  by  the  Key  holder.  If  the 
exporter  or  reexporter  intends  to  be  the 
key  holder,  then  the  esqporter  or 
reexporter  must  meet  all  of  the      -c  '■ 
requirements  of  a  key  holder. 
Ckmtinuing  compliance  by  the  key 
holder  with  the  key  safeguard, 
procedures  shall  be  made  a  condition  of 
any  license  issued.  Because  BXA  will  be 
relying  on  representations  and 
undertakings  of  the  key  holder  to  make 
decisions  on  license  applications,  the 
key  holder  is  required  to  comply  with 
all  applicable  record  requirements  in 
the  EAR,  including  the  record  retention 
requirements.  In  Edition,  the  key 
holder  shall  be  required  to  carry  out  the 
key  holding  obligations  as  approved  by 
BXA,  and  any  violation  of  any  of  the  kisy 
holding  obligations  shall  also  constitute 
a  violation  of  the  EAR.  Applicants 
should  list  in  thdr  Ucense  applications 
those  coimtries  for  which  they  seek 
approval  to  export  or  reexport,  or 
identify  that  you  seek  export  or  reexport 
to  all  destinations  except  Coimtry 
(keups  E:l  and  E:2.  Iran,  Syria,  and 
Sudan. 

(c)  Contract  sanctity.  Contract  sanctity 
provisions  are  not  available  for  license 
applicttions  reviewed  under  this 
section. 

(d)  [Reserved] 


Supplement  No.  4  to  Part  742— Key 
Criteria 

Kay  Bacawy  Featun 

(1)  The  key(s)  required  to  decrypt  the 
product's  key  escrow  cryptographic  functioiu 
dphertext  shall  be  accessible  through  a.key 
escrow  feature. 

(2)  The  product's  key  escrow  cryptographic 
functioiis  shall  be  Inoperable  until  the  key  is 
or  the  keys  are  escrowed  in  accordance  with 
the  criteria  identified  in  Supplement  5  to  this 
part 

(3)  The  product's  key  escrow  cryptographic 
functions  clphertext  shall  contain,  in  an 
accessible  format  and  with  a  reasonable 
frequency,  the  identity  of  the  key  escrow 
holder(s)  and  information  sufficient  for  the 
recovery  holder(s)  to  identify  the  key> 
required  to  decrypt  the  ciphertext 

(4)  The  product's  key  escrow  feature  shall 
allow  access  to  the  key(s)  needed  to  decrypt 
the  product's  ciphertext  regardless  of 
whether  the  product  generated  or  received 
the  ciphertext 

(5)  The  product's  key  escrow  feature  shall 
allow  for  the  recovery  of  multiple  decryption 
keys  during  the  period  of  authorized  access 
without  requiring  repeated  presentations  of 
access  authorization  to  the  key  escrow 
holderfs). 


Kay  Length  Paatare 

(6)  The  product's  key  escrow  functions 
shall  use  an  undasslfied  encryption 
algoriduL 

ihteropenihifity  Feotuie 

(7)  The  product's  cryptographic  functions 
shall  interoperate  onfy  with  other  key  escrow 
fwoducts  that  meet  these  criteria,  and  shall 
not  interoperate  with  products  whose  key 
escrow  feature  has  been  altered,  bypassed, 
disabled,  <x  otherwise  rendered  inoperative. 
Key  escrow  products  shall  interoperate  with 
non-key  escrow  products  only  when  the  key 
escrow  product  permits  access  to  the  keys  or 
other  escTO««ed  material/infannation  needed 
to  decrypt  ciphertext  generated  at  received 
fay  the  key  escrow  product 

Desiffi,  Implementation  and  Operational 
Assurance 

(8)  The  product  shall  be  resistant  to  eSbrts 
to  disable  or  circumvent  the  attributes 
described  in  criteria  one  through  seven. 

Supplement  No.  5  to  Part  742-Key 
Holder  Requirements;  Safisgaard 
Procedures;  Key  Escrow  Procedures 

This  Supplement  sets  facth  criteria  that 
BXA,  in  consultation  with  other  departments 
and  agetudes,  will  use  to  approve  key  holders 
to  support  approval  of  the  export  or  reexport 
of  key  escrow  encryption  items  controlled  by 
EOCNs  5A002.a  and  5D002.C1.  Any 
arrangements  between  the  exporter  or 
reexporter  and  the  key  holder  reflects  the 
provisions  contained  in  this  Supplement  in 
a  manner  satisfactory  to  BXA.  Iliis 
Supplement  also  outlines  the  criteria  for 
employing  key  holder  personnel  and  key 
escrow  procedures.  An  applicant  for  a  license 
to  export  or  reexport  key  escrow  encryption 
items  shall  provide,  or  cause  the  proposed 
key  holder  to  provide,  to  BXA  sufficient 
information  concerning  any  proposed  key 
holder  arrangements  (wrmit  BXA  to  evaluate 
the  key  holder's  safeguard  procedures, 
suitability  and  trustworthiness  to  maintain 
the  confidentiality  of  the  key  and  key 
components,  and  its  key  escrow  procedures. 
The  key  holder  may  be  the  applicant  for  the 
export  or  reexport  license  or  another  party 
legally  obligated  to  the  applicant  to  provide 
recovery  services,  as  approved  by  BXA.  BXA 
retains  the  right,  in  addition  to  any  other 
remedies,  to  revoke  export  or  reexport 
licenses  if  a  key  holder  no  longer  meets  these 
criteria.  The  safeguard  procedures, 
procedures  related  to  the  key  holder's 
suitability  and  trustworthiness,  and  key 
escrow  procedures  of  the  key  holder 
generally  shall  be  made  terms  and  conditioiu 
of  the  export  or  reexport  license  for  key 
escrow  encryption  software  if  granted.  BXA 
may  require  the  key  holder  to  provide  a 
representation  that  it  will  comply  with  such 
terms  and  conditions. 

(a)  Key  holder  requirements. 

(1)  To  become  a  qualified  key  holder,  the 
key  holder's  persoimel  involved  in  the 
recovery  of  keys  with  access  to  escrowed 
keys  or  key  escrow  access  request 
information,  or  in  responding  to  key  escrow 
requests,  and  persons  in  control  of  the  key 
holder  with  access  or  authority  to  obtain 
access  to  keys  «  key  components  must  be 


suitable  and  trustworthy  as  determined  by 
die  Bureau  of  Export  Administration  prior  to 
export  or  reexport  of  the  recovery  product, 
and  BXA  may  evaluate  and  determine  the 
suitrirility  and  trustworthiness  of  such 
personnel  thereafter  from  time  to  time. 
Evid«ice  of  an  individual's  suitability  and 
trustworthiness  could  induda: 
(i)  hiibnnation  indicating  the  lndividual(s); 

(A)  Have  no  felony  convictions  or  pending 
fefony  diaiges; 

(B)  Are  not  currentiy  serving  a  term  of 
probatim; 

(6)  Have  satisfectorily  perlormad  any 
positions  of  a  fiduciary  nature,  for  example 
have  had  no  violations  of  surety  or 
performance  lx>nds;  and 

(D)  Have  fevorable  results  of  criminal 
background  and  credit  checks;  at 

(ii)  Have  an  active  U.S.  government 
security  clearance  of  secret  or  higher  issued 
or  updated  within  the  last  five  years. 

(2)  Suitable  evidence  of  the  key  holder's 
corporate  viabiUty  and  financial 
responsibility  (e.g.  a  certificate  of  good 
standing  from  the  state  of  incorporation, 
credit  reports,  and  errors/omissions 
insurance)  must  Im  submitted  with  an 
application  to  export  or  reexport  key  escrow 
item. 

(3)  Key  holder  operating  procedures  shall 

Erovide  for  the  designation  of  individuaUs)  to 
e  responsible  as  security  and  operations 
officers. 

(4)  Upon  the  request  of  BXA,  key  holders 
shall  provide  to  BXA  information  concerning 
compliance  with  at  violations  of  federal, 
state,  and  local  la«vs  and  regulations 
determined  by  BXA  to  be  relevant  to  the 
evaluation  of  trustworthiness  of  the  key 
holders,  its  personnel,  and  persons  in  control 
of  the  key  holder. 

(5)  Policies  and  procedures  shall  be 
designed  and  implemented  to  preclude 
discloeiue  of  keys  or  key  components  to 
additional  persons  in  control  not  previously 
authorized  by  BXA.  For  purposes  of  these 
criteria  in  this  Supplement  No.  5,  a  person 
in  control  is  each  of  the  following: 

(i)  A  person  with  the  power,  direct  at 
indirect,  whether  exercised  or  not  exercised, 
and  whether  or  not  exercisable,  through  the 
ownership  of  the  key  holder's  securities,  by 
contractual  arrangements  <x  other  means,  to 
direct  or  decide  matters  affecting  the 
management  or  operations  of  the  key  holder 
in  a  manner  which  may  result  in  the 
unauthorized  disclosure  of  a  key  or  key 
ccnnponent  or  a  breach  of  the  terms  and 
conditions  of  an  export  t>r  reexport  license; 

(ii)  A  person  with  ownership  or  beneficial 
ownership,  direct  or  indirect,  of  5  percent  or 
more  of  the  key  holder's  voting  securities; 

(iii)  A  person  with  ownership  or  beneficial 
ownership,  direct  or  indirect,  of  25  percent 
or  more  of  the  k^  holder's  non-voting 
securities; 

(iv)  Management  positions,  such  as 
directors,  officers,  or  executive  persotmel  of 
the  key  holder  held  by  non  U.S.  citizens; 

(v)  A  person  with  the  power,  direct  or 
indirect,  to  control  the  election,  appointment, 
or  tenure  of  directors,  officers,  ot  executive 
personnel  of  the  key  bolder;  or 

(vi)  A  person  with  a  contract,  agreement 
understanding,  or  arrangement  to  manage  the 
key  holder. 
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(b)  Saftguard  procaduna. 

(1)  Kay  boldan  miut  implement  nfeguerd 
prooaduiM  that  usun  the  confidentiality, 
integrity,  and  availability  of  the  key  to  key 
eaciow  encryption  software  or  key  products. 

(i)  Procedures  to  assure  the  condBdentiality 
of  this  infacmation  may  include: 

(A)  Encrypting  all  k^  or  key  components 
while  in  storagB,  transmission,  or  ttansfiBr:  or 

(B)  Applying  reasonable  measures  to  limit 
access  to  the  recovery  database  (e.g.  using 
keyed  or  combinatira  locks  on  the  entrances 
to  recovery  facilities  and  limiting  the 
personnel  with  knowledge  of  or  access  to  the 
keys/ooDibinations). 

(ii)  Procedures  to  assure  the  integrity  of  the 
recovery  database  (i.e.  assuring  the  recovered 
key/key  components  are  protected  against 
unauthiorized  changes)  may  include  the  use 
of  aoceas  controls  based  on  an  appropriate 
use  of  database  (>assword  controls,  digital 
signatures,  system  auditing,  and  physical 
access  restrictions. 

(iii)  Procedures  to  assure  the  availability  of 
the  recovery  database  (Le.  assuring  recovered 
keysAcey  components  are  retrievable  at  any 
time)  may  indude  system  redundance, 
physical  security,  and  the  use  of 
cryptography  to  control  access. 

(2)  Policies  and  procedures  shall  be 
designed  and  implemented  so  that  a  fiiilure 
by  a  single  person,  procedures,  or  mechanism 
does  not  compromise  key  or  key  component 
confidentiality,  integrity  and  availability. 
Such  measures  could  include  two  person 
control  of  access  to  recoverable  keys,  split 
keys,  and  back-up  capabilities. 

(3)  Key  holders  shall  implement  policies 
that  protect  against  unauthorised  disclosure 
of  infermation  regarding  the  identity  of 
owners  or  end  users  of  encryption  products 
whose  keys  are  recoverable,  the  fact  that  a 
key  or  key  component  was  requested  or 
provided,  and  the  identity  of  a  requester. 
Procedures  to  assure  the  confidentiality  of 
this  information  could  include  those 
described  in  paragraph  (a)(l)(i). 

(4)  Policies  and  procedures  shall  be 
designed  and  implemented  to  provide  notice 
to  BXA  of  a  compromise  of  the 
confidentiality  of  a  key  or  key  component,  or 
other  safeguards. 

(c)  Key  escrow  procedures. 

(1)  In  the  event  the  key  holder  dissolves  or 
otherwise  terminates  recovery  operations,  or 
if  BXA  determines  that  there  is  a  risk  of  such 
dissolution  or  termination,  or  if  BXA 
determines  the  key  holder  is  no  longer 
suitable  or  trustworthy,  then  the  key  holder 
must  transfer  all  of  its  recovery  equipment 
and  recovered  information  to  another  key 
holder  that  is  approved  by  the  Bureau  of 
Export  Administntioiu 

(2)  Key  holdera  %vill  maintain  the  ability  to 
make  the  key  available  in  accordance  with 
appropriate  State  and  Federal  legal  authority 
until  notified  otherwise  by  BXA.  Key  holders 
shall  make  requested  keys  and  key 
components  available,  to  the  extent  required 
by  the  request,  within  two  hours  from  the 
time  they  receive  a  request  from  a 
government  agency  acting  under  appropriate 
legal  authority  that  requires  or  compeb  the 
key  holder  to  produce  the  key  or  ksy 
components.  The  requesting  government 
agency  will  be  responsible  for  obtaining  the 
keys  or  key  components  from  the  key  holder. 


(3)  Key  holden  shall  eotar  keys  and  key 
components  into  the  recovery  data  base  upon 
receipt  of  new  or  replacement  keys  and  key 
compopents. 

(4)  Key  holders  must  agree  to  maintain  data 
regarding  key  requests  received,  keys  and  key 
components  released,  database  changes, 
system  administration  access,  dates  of  such 
events,  etc.  for  purpoees  of  audits  by  BXA. 

PART  762-{AMENDEp|  .      j 

11.  Section  762.2  is  amended  by 
redesignatiiig  paragraphs  (b)(6)  tlut>iigh 
(b)(35)  as  paragraphs  (b)(7)  through 
(b)(36)  and  adding  a  new  paragraph 
(b)(6)  to  read  as  foUows: 


f7«2.2 


lobe 

*       • 


(b)*  •  * 

(6)  Section  742.15; 


PART  774-{AMENDE0] 


'  i-  •*" 


12.  In  Supplement  No.  1  to  part  774 
(the  Commerce  Control  List),  Category  5 
(Telecommunications  and  Information. 
Security),  n.  Information  Security, 
ECCNs  5A002  and  5D002  are  revised  to 
read  as  follows: 

Supplement  No.  1  to  Part  774 — Thm 
Commerce  Control  List 


n.  Infonnation  Security 

•        •        •        • 


SAOOa    Syeleme,  equipment,  appilcetton 
■pecmc  weciFonic  i 
or  brtmralid  drcuNa  for  "infofmellon 
eecurtty",  end  apedeiy  ( 
oomponente  ttierelor. 


'deeignedt 

•  I 


License  Requirementa 

Reason  for  Control:  NS,  AT,  EI 


Con(roi(s) 


NS  apples  to  entire  entry 
AT  apples  to  entire  entry 


Country  chart 


^4S  Column  1. 
AT  Column  1. 


';». 


License  Exceptions 

LVS:  N/A 
CflS;  N/A 
OV.CPSC  •     • 

List  of  Items  Controlled 

Unit:  value 

Related  Controls:  N/A 

RElated  Definitions:  N/A 

Items: 

a.  Designed  or  modified  to  use 
"cryptography"  employing  digital 
techniques  to  enstire  "information 
seciuity": 

Note:  5A002.a  includes  controls  key 
escrow  encryption  items  transferred  frran  the 
U.S.  Munitions  List  follo%ving  a  case-byn 
dateimination  by  the  Department  of  State 


through  the  commodity  jurisdiction 
procedure.  (See  $  742.1S  of  the  BAR) 

b.  Designed  or  modified  to  perform 
cryptoenalytic  functions: 

c.  Designed  or  modified  to  use 
"cryptography"  employing  analog 
techniques  to  ensure  "inftvmatian 
security": 

NelK  5A002.C  does  not  control  the 
following: 

1.  Equipment  using  "fixed"  band 
sframhling  not  exceeding  S  bands  and  in 
which  the  transpositions  change  not  mora 
frequently  than  once  ev«y  second; 

2.  Equipment  using  "fixed"  band 
TTrnmhlii^g  exceeding  8  bands  and  in  which 
the  transpositions  change  not  nuHe 
frequently  than  once  every  ten  seconds; 

3.  Equipment  using  "fixed"  frequency 
invenlon  and  in  which  the  transpositions 
change  not  more  frequently  than  once  evny 
second; 

4.  Facsimile  equipment; 

5.  Restricted  audience  broadcast 
equipment:  and 

6.  Qvil  television  equipment 

d.  Designed  or  modified  to  suppress 
the  compromising  emanations  of 
information-bearing  signals; 

Nola:  5A002.d  does  not  control  equipment 
specially  designed  to  suppress  emanations 
for  reasons  of  health  and  safety. 

e.  Designed  or  modified  to  use 
cryptographic  techniques  to  generate  the 
spreading  code  for  "spread  spectrum" 
or  hopping  code  for  "freqtiency  agility" 
systems; 

f.  Designed  or  modified  to  provide 
certified  or  certifiable  "multilevel 
security"  or  user  isolation  at  a  level 
exceeding  Class  Be  of  the  Trusted 
Computer  System  Evaltiation  Criteria 
(TCSEC)  or  equivalent: 

g.  Communications  cable  systems 
designed  or  modified  using  mecbanical, 
electrical  or  electronic  means  to  detect 
surreptltioiu  intrusion. 

Note:  5A002  does  not  control: 

a.  "Personalized  smart  cards"  or  spedaliy 
designed  components  therefor,  with  any  of 
the  following  characteristics: 

1.  Not  capable  of  message  traffic 
encryption  or  encryption  of  user-supplied 
data  or  related  key  management  functions 
therefor;  or 

2.  When  restricted  for  use  in  equipment  or 
systems  excluded  from  control  under  the 
note  to  5A002.C,  or  imder  paragraphs  b 
through  h  of  this  note. 

b.  Equipment  containing  "fixed"  data 
compression  or  coding  techniques; 

c  Receiving  equipment  for  radio  broadcast, 
pay  television  or  similar  restricted  audience 
television  of  the  consumer  type,  without 
digital  encryption  and  where  digital 
decryption  is  limited  to  the  video,  audio  or 
management  functions; 

d.  Portable  or  mobile  radiotelephones  for 
dvil  use  (e.g.,  tot  use  with  cominncial  dvil 
cellular  radiocommunications  systems)  that 
are  not  capable  of  end-of-end  encryption: 
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e.  Decryption  fiuictioiu  ipedally  designed 
to  allow  tlw  execution  of  copy-protected 
"•oftware",  provided  the  decryptioa 
functions  are  not  user-accessible; 

£  Access  control  aquiinnant,  such  as 
automatic  teller  machines,  self-service 
statement  printers  or  point  of  sale  tanninals, 
that  protects  password  or  personal 
identification  numbers  (PD4)  m  similar  data 
to  prevent  unauthorized  access  to  bcilities 
but  doesnot  allow  for  encryption  of  files  at 
text,  except  as  directly  related  to  the 
password  or  PIN  {notection; 

g.  Data  authentication  equipment  that 
calculates  a  Message  Authentication  Code 
(MAC)  or  similar  result  to  ensure  no 
alteration  of  text  has  taken  place,  at  to 
authenticate  users,  but  does  not  allow  for 
encryption  of  data,  text  at  other  media  other 
than  that  needed  for  the  authentication; 

h.  Cryptographic  equipment  specially  - 
designed  and  limited  for  use  in  machines  for 
hanking  or  money  transactions,  sudi  as 
automatic  teller  machines,  self-service 
statement  printers  or  point  of  sale  termlBals. 


fltWHMt   liifiNiiMflon  Sscuflty  SofliMfi 
License  RaqnimiMnts 
Reason  for  Control:  NS.  AT 


ConiroKs) 

Country  chart 

NS  ^3(Mea  to  entire  entry  .. 
AT  appies  to  entire  entry  .. 

NSGoiuninl. 
ATCdumnl. 

Note:  Key  escrow  encryption  softvrare 
cmtrolled  under  5D002.C.1.  remains  subject 
to  the  EAR  even  when  made  publicly 
avaiUile  in  accordance  vnth  $  734.7  of  the 
EAR.  and  it  is  not  eligible  for  mass  market 
treatment  tmder  License  Exception  TSU  for 
mass  market  software.  See  $  742.15(bXl)  of 
the  BAR. 

Licenee  Exceptimis 

GBS:  N/A 
dV.N/A 

List  of  Item*  Controlled 

Unit:  $  value  . ,  ' 

Related  Control8:liA  > 

Related  Definitions:  N/A 
Hans: 

a.  "software"  specially  designed  or 
modified  for  the  "development", 
"production"  or  "use"  of  eqvdpment  or 
"soft%vare"  controlled  by  5A002.  5B002 
or  SD002. 

b.  "Software"  specially  designed  or 
modified  to  support  "tedmology" 
controlled  by  5E002. 

c  Specific  "software"  as  follows: 

d.  "Software"  having  the 
diaracteristics.  or  performing  or 
aimiiliiHnp  the  functions  of  the 
equipment  controlled  by  5A002  or 
5B002; 

Note:  5D002.al  includes  controls  ksy 
escrow  enoyption  softwrara  transforred  from 
the  U.S.  Munitions  list  following  a  case-by- 
case  determination  by  tlw  Departnent  of 


State  throu^  the  commodity  jurisdiction 
procedure.  See  $  742.15  of  the  EAR. 

C.2.  "Software"  to  certify  "software" 
controlled  by  5D002.C.1; 

C.3.  "Software"  dedgned  or  modified 
to  protect  against  malicious  computer 
damage,  e.g.,  viruses; 

Note:  5D002  does  not  controL 

a.  "Software"  required"  for  the  "use"  of 
equipment  excludeid  from  control  under  the 
Note  to  5A002. 

b.  "Software"  providing  any  of  the 
functions  of  equipment  excluded  from 
control  tmder  the  Note  to  5A002. 

13.  Supplement  No.  2  to  Part  774  is 
amended  by  revising  the  2.  General 
Software  Note  to  read  as  follows: 

Supplement  No.  2  to  Part  774    General 
Technology  and  Software  Notes 

•        •        •        *        • 

2.  Genmul  Softumre  Note.  License 
Exception  TSU  (mass  market  software)  is 
avail^le  to  all  destinations,  except  Cuba, 
Iran,  Libya,  North  Korea,  Sudan,  and  Syria, 
for  release  of  software  that  is  generally 
available  to  the  public  by  being: 

a.  Sold  from  stock  at  retail  selling  pointa, 
without  restriction,  by  means  o£ 

1.  Over  the  counter  transactions; 

2.  Mail  order  transactions:  or 

3.  Telephone  call  transactions;  and 

b.  Designed  far  installation  liy  the  user 
without  further  substantial  support  by  the 
supplier. 

Nole:  License  Exception  TSU  for  mass 
market  software  does  not  apply  to  key  escrow 
encryption  software  controlled  under  EOCN 
SD002.C.1.  that  has  been  transferred  from  the 
U.S.  Munitions  list  following  a  oonmK>dity 
jiirisdiction  determination  b^  the  Department 
of  State. 

Dated:  December  6, 1996. 
Sue  E.  Eckart. 

Assistant  secretary  for  Export  Administmtion. 
[FR  Doc.  96-31583  Piled  12-12-96;  8:45  am] 
isJjNO  cooc  asio-n-M 


SOCIAL  SECURITY  ADMINISTRATION 

20CFRPait496 

RIN  0960-AE41 

• 
Heailnge  and  Appeale  for  Civil 
Monetary  Penalty  Caaea 

agency:  Social  Security  Administratian 

(SSA). 

ACTION:  Final  rule. 

SUMMARY:  We  are  adding  new  rules  that 
establish  hearing  procedures  for  the 
Social  Security  Administratian's  dvil 
monetary  penalty  cases.  These  rules 
implement  the  provisions  of  section 
1129  and  section  1140  of  the  Social 
Security  Act  which  require  an 
oppditunity  to  be  heard  on  the  record 
before  a  detennination  to  impoee 
penalties  or  assessments  becomes  finaL 


EFFECTIVE  DATE:  These  rules  are  effective 
January  13, 1997. 

FOR  FURTHER  MF0RMAT10N  CONTACT: 
Henry  D.  Letner,  Legal  Assistant.  ^ 
Division  of  Regulatimu  and  Rulings. 
Social  Security  AdministnttioQ.  6401 
Security  Blvd..  Baltimore,  MD  21235. 
(410)  065-1762  for  information  about 
these  rules.  Fcff  infannatioD  on 
eligibility  or  claiming  benefits,  call  our 
national  toll-free  number,  1-800-772- 
1213. 

SUPPLEMENTARY  MFORMATOI; 

Backgronnd 

The  Social  Security  Administratitm 
(SSA)  was  established  as  an 
independent  agency  effective  Mardi  31, 
1095,  under  Pi^lic  Law  103-296^lhe 
Social  Seciuity  Independence  and 
Program  Improvements  Act  of  1994 
(SSIPIA).  The  SSIPIA  also  created  an 
independent  Office  of  the  Inspector 
General  (GIG),  to  which  the     \ 
Commissioner  of  Social  Securl^ 
(Commissi oner)  delegated  certain 
authority  imder  the  dvil  monetary 
penalty  (CMP)  provisions  on  June  ^, 
1995.  However,  the  Commissioner  \ 
retained  the  authority  to  conduct  initial 
hearings  and  review  initial  hearing 
decisions  related  to  the  imposition  of 
CMPs  and  assessments. 

On  November  27. 1995,  the  OIG 
published  a  final  rule  at  60  FR  58225 
establishing  a  new  part  498  in  title  20 
of  the  Code  of  Federal  Regulations.  This 
new  part  serves  as  a  repbidtory  for  the 
SSA's  existing  CMP  reguliitirais  which 
implemented  section  1140  of  the  Social 
Security  Act  (the  Act).  These  regulations 
were  previously  located  at  42  CFR  part 
1003. 

In  additicm.  the  OIG  published  a  final 
rule  on  April  24. 1996,  at  61  FR  18078 
to  implement  SSA's  new  CMP  authority 
provided  imder  section  206(b)  of  the 
SSIPIA,  which  added  section  1129  to 
the  Act.  effective  October  1. 1994.  This 
authority  allows  for  the  imposition  of 
penalties  and  assessments  against  any 
individual,  organization,  agency,  or 
other  entity  that  makes  or  causes  to  be 
made  a  false  or  misleading  statement  cs 
representation  of  a  material  bet  far  use 
in  determining  in?H«l  (x  continuing 
rights  to  Old- Age,  Survivors,  and 
Disability  Insurance  or  supplemental 
security  income  benefit  payments  if  the 
person  knew  or  shoidd  have  known  that 
such  statement  or  representation  is 
&lse.  misleading,  or  omits  a  material 
fact 

These  hearing  regulations  complete 
the  final  phase-of  the  implemoitation 
process  far  the  provisions  of  section 
1129  and  section  1140  of  the  Act  which 
require  that  a  poson  be  given  an 


'^i: 
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(^portunity  to  be  heard  on  the  record 
prior  to  a  final  determination  to  impo«e 
penalties  or  assessments. 

Heariag  Process 

The  Commissioner  has  decided  to 
retain  the  Departmental  Appeals  Board 
(DAB)  of  the  Department  of  Health  and 
Human  Sovices  (HHS)  on  an  interim 
basis  to  conduct  hearings  and  appeals, 
and  to  issue  recommended  decisions  in 
SSA's  CMP  cases.  SSA  has  entered  into 
a  reimbursable  agreement  with  the  DAB 
under  the  Economy  Act,  31  U.S.C 
1535(a). 

The  Commissioner's  decision  was 
based  on  a  number  of  criteria,  including 
the  DAB'S  expertise  in  handling  CMP 
cases  and  i&  reputation  for  rendering 
decisions  in  an  efficient  and  timely 
mamaer.  Mcoeover,  in  light  of  the  fact 
that  die  authority  under  section  1129  is 
new,  this  will  give  SSA  the  opportxmity 
to  assess  the  volume  of  CMP  cases  and 
projected  resource  requirements  prior  to 
estabhshing  its  own  internal  hearing 
mechanism. 

These  rules  require  adherence  to 
various  deadlines  to  ensiue  the 
expeditious  conduct  of  proceedings  and 
prompt  resolution  of  CMP  cases.  In 
accordance  with  §  498.109,  these 
hearing  regulations  provide  a  person, 
upon  whom  the  OIG  seeks  to  impose 
penalties  and  assessments,  as 
applicable,  the  right  to  request  an  initial 
hearing  within  60  days  of  notification 
by  the  OIG.  As  described  in  §  498.202  of 
these  rules,  the  person's  request  for  a 
hearing  must  be  in  writing  and  contain 
a  statement  of  the  specific  issues  and 
concliisions  of  law  with  which  the 
person  disagrees.  These  rules  also 
provide  that  a  hearing  request  must  be 
dismissed  if  not  filed  in  a  timely 
maimer  unless,  upon  a  showing  of  good 
cause,  an  extension  is  granted  to  the 
respcmdent. 

Initial  hearings  in  CMP  cases  will  be 
conducted  by  an  administrative  law 
judge.  At  the  hearing,  a  person  will  be 
mtitled  to  be  represented  by  counsel,  to 
present  witnesses,  and  to  cross-examine 
witnesses. 

These  hearing  regulations  have  been 
modeled  on  the  HHS's  hearing 
regulations  which  govern  CMP  cases  fur 
which  the  DAB  also  conducts  hearings 
and  appeals  on  behalf  of  the  Secretary 
of  the  HHS.  As  indicated  in  the  final 
rule  published  on  April  24, 1996,  we 
have  reserved  the  issue  of  jecommended 
exclusions  of  physicians  and  medical 
providers  from  the  Medicare  program  at 
this  time. 


GDmmeBta  on  NoliGe  of  PmpoMd 
Rolemaldng  t*  ^^'  . 

These  regulations  were  published  in 
the  Federal  Register  (61  FR  39921)  as  a 
notice  of  propmed  rulemaking  (NPRM) 
on  July  31, 1996.  Interested  parties  were 
given  60  days  to  submit  comments.  No 
public  comments  were  received.  We  are, 
therefore,  publishing  the  final  rules  with 
no  substantive  changes  from  the 
proposed  rules. 

Regnlatoty  Procednres 

Executive  Order  12866 

We  have  considted  with  the  Office  of 
Management  and  Budget  (0MB)  and 
have  determined  that  these  rules  do  not 
meet  the  criteria  for  a  significant 
regulatory  action  under  Executive  Order 
12866.  Thus,  they  are  not  subject  to 
OMB  review. 

Paperwork  Reduction  Act  I     '       :. 

These  regulations  impose  no  new 
rep(»ting  or  recordkeeping  requirements 
requiring  OMB  clearance. 

Regulatory  Flexibility  Act  [      -  ' 

We  have  determined  that  no 
regiilatory  impact  analysis  is  required 
for  these  regulations.  Based  on  our 
determination,  the  Commissioner 
certifies  that  these  regulations  will  not 
have  a  significant  economic  impact  on 
a  niunber  of  small  business  entities. 
Therefore,  we  have  not  prepared  a 
regulatory  flexibility  analysis. 

(Catalog  of  Federal  Domestic  Assiatance 
Program  Nos.  96.001,  Social  Security- 
Disability  Insurance;  96.002,  Social  Sacurity- 
Retiiement  Insurance;  96.004,  Social 
Security-Survivors  Insurance:  96.006. 
Supplemental  Security  Income  Program) 

List  of  Sobfects  in  20  CFR  Part  408  ,  ^ 

Administrative  practice  and 
procediue,  Fraud,  Penalties. 

Approved:  December  5, 1996.         ,      '      ', 
Shirley  S.  Ouiar,  . .»  „.   ":  1  ;  ^.-• 

Commissioner  of  Social  Security. 

For  reasons  set  forth  in  the  preamble, 
pari  498  of  chapter  ID  of  tne  Code  of 
Federal  Regulations  is  amended  as .  .^,   ,, 
follows: 

PART  498-HEARINQ8  AND  APPEALS 
FOR  CIVIL  MONETARY  PENALTY-    ■■ -j^i 
CASES 

1.  The  authority  citation  for  pari  498 
continues  to  read  as  follows: 

Authority:  Sees.  205(a].  205(b),  702(a)(5), 
1129,  and  1140  of  the  Social  Security  Act  (42 
U.S.C  405(a).  405(b),  902(a)(5),  1320a-8,  and 
1320b-10). 

2.  The  table  of  contents  is  amended  by 
adding  §§  498.201  throu^  498.224  to 
read  as  follows:  v 


Sec 


498.201  Definitions. 

498.202  Hearing  befon  an  administrative 
law  judge. 

498.203  RighU  of  parties. 

498. 204  Authority  of  the  administrative  law 
Judge. 

498.205  Ex  parte  contacts. 

498.206  Prehearing  ccHiiiBrences. 

498.207  Discovery. 

498.208  Exchange  of  witness  lists,  witnew 
statements  and  exhibits. 

498.209  Subpoenas  for  attendance  at 
hearing. 

498.210  Fees. 

498.211  Form,  filing  and  sovica  of  papers. 

498.212  Computation  of  time. 

498.213  Motions. 

498.214  Sanctions. 

498.215  The  hearing  and  burden  of  prooL 

498.216  Witnesses. 

498.217  Evidence. 

498.218  The  record. 

498.219  Post-hearing  brieb. 

498.220  Initial  decision. 

498.221  Appeal  to  DAB. 

496.222  Final  decision  of  the 
Commissioner. 

498.223  Stay  of  initial  decision. 

498.224  Harmless  error. 

3.  New  §§  498.201  through  498.224 
are  added  to  read  as  follo%vs: 

1408.201  Deflnlttona. 
As  used  in  this  part — 

ALJ  refers  to  an  Administrative  Law 
Judge  of  the  Departmental  Appeals 
Board. 

Gvil  monetary  penalty  cases  refer  to 
all  proceedings  arising  under  any  of  the 
statutory  bases  for  which  the  Inspector 
General,  Social  Seciuity  Administration 
has  been  delegated  authority  to  impose 
dvil  monetary  penalties. 

DAB  refere  to  the  Departmental 
Appeals  Board  of  the  U.S.  Department 
of  Health  and  Human  Services. 

1408.202  Hearing  before  an  admlnlsirMlve 
lew  lodge. 

(a)  A  party'sanctioned  imder  any 
criteria  specified  Ln  §§  498.100  through 
498.132  may  request  a  hearing  before  an 
AU. 

(0)  In  civil  monetary  penalty  cases^ 
the  parties  to  a  hearing  will  consist  of 

-the  respondent  and  the  Inspector 
General. 

(c)  The  recjuest  for  a  hearing  must  be: 

(1)  In  writmg  and  signed  by  the 
respondent  or  by  the  respondent's 
attorney;  and 

(2)  Filed  within  60  days  after  the 
notice,  provided  in  accordance  with 

§  498.109,  is  received  by  the  respondent 
or  upon  a  showing  of  good  cause,  the 
time  permitted  by  an  ALJ. 

(d)  The  request  for  a  hearing  shall 
contain  a  statement  as  to  the: 

(1)  Specific  issues  or  findings  of  fact 
and  conclusions  of  law  in  the  notice 
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letter  with  which  the  respondent    .  ^ 
disagrees;  and 

(2)  Basis  for  the  respondent's 
contention  that  the  specific  issues  m 
findings  and  conclusions  were 
incorrect. 

(e)  For  purposes  of  this  section,  the 
date  of  receipt  of  the  notice  letter  will 
be  presumed  to  be  five  days  after  the 
date  of  such  notice,  luiless  there  is  a 
reasonable  shoi^ng  to  the  contrary. 

(f)  The  ALJ  shall  dismiss  a  hearing 
request  where: 

(1)  The  respondent's  hearing  request 
is  not  filed  in  a  timely  manner  and  the 
respondent  fails  to  demonstrate  good 
cause  for  such  failure; 

(2)  The  respondent  withdraws  or 
abandons  respondent's  request  for  a 
hearing;  or 

(3)  The  respondent's  hearing  request 
fails  to  raise  any  issue  which  may 
properly  be  addressed  in  a  hearing 
imder  this  part. 

S4M.203    Rights  of  pertiee. 

(a)  Except  as  otherwise  limited  by  this 
part,  all  parties  may: 

(1)  Be  accompanied,  represented,  and 
advised  by  an  attorney; 

(2)  Participate  in  any  conference  held 
by  the  ALj; 

(3)  Conduct  discovery  of  dociunents 
as  permitted  by  this  part; 

(4)  Agree  to  stipulations  of  fact  or  law 
which  will  be  made  part  of  the  record; 

(5)  Present  evidence  relevant  to  the 
issues  at  the  hearing; 

(6)  Present  and  cross-examine 
witnesses; 

(7)  Present  oral  argiunents  at  the 
hearing  as  permitted  by  the  ALJ;  and 

(8)  Subnrit  written  briefis  and 
profKMed  findings  of  fact  and 
conclusions  of  law  after  the' hearing. 

(b)  Fees  for  any  services  performed  on 
behalf  of  a  party  by  an  attorney  are  not 
subject  to  the  provisions  of  section  206 
of  title  n  of  the  Social  Seciirity  Act. 
which  authorizes  the  Commissioner  to 
specify  or  limit  these  fees. 

f4a8.204    Authorttyoftheadmbiittrative 
taw  Judge. 

(a)  The  AL)  will  conduct  a  &ir  and 
impartial  hearing,  avoid  delay,  maintain 
order  and  assure  that  a  record  of  the 
proceeding  is  made. 

(b)  The  ALJ  has  the  authority  to: 

(1)  Set  and  change  the  date,  time,  and 
place  of  the  hearing  upon  reasonable 
notice  to  the  parties: 

(2)  Continue  or  recess  the  hearing  in 
whole  or  in  part  for  a  reasonalile  period 
of  time; 

(3)  Hold  conferences  to  identify  at 
simplify  the  issues,  or  to  consider  other  . 
matters  that  may  aid  in  the  expeditious 
disposition  of  the  proceeding; 


(4)  Administer  oaths  and  affirmations; 

(5)  Issue  subpoenas  requiring  the 
attendance  of  witnesses  at  hearings  and 
the  production  of  dociunents  at  oi:  in 
relation  to  hearings; 

(6)  Ride  on  motions  and  other 
procedural  matters; 

(7)  Regulate  the  scope  and  timing  of 
documentary  discovery  as  permitted  by 
this  part; 

(8)  Regulate  the  course  of  the  hearing 
and  the  conduct  of  representatives, 
parties,  and  witnesses; 

(g)  Examine  witnesses; 

(10)  Receive,  exclude,  or  limit 
evidence; 

(11)  Take  official  notice  of  facts; 

(12)  Upon  motion  of  a  party,  decide 
cases,  in  whole  or  in  part,  by  summary 
judgment  where  there  is  no  disputed 
issue  o£  material  fact;  and 

(13)  Conduct  any  conference  or 
argument  in  person,  or  by  telephone 
upon  agreement  of  the  parties. 

(c)  The  ALJ  does  not  have  the 
authority  to: 

(1)  Find  invalid  or  refuse  to  follow 
Federal  statutes  or  regulations,  or 
delegations  of  authority  fi-om  the 
Commissioner; 

(2)  Enter  an  order  in  the  nature  of  a 
directed  verdict; 

(3)  Compel  setdement  negotiations: 

(4)  Enjoin  any  act  of  the 
Commissioner  or  the  Inspector  General; 
or 

(5)  Review  the  exercise  of  discretion 
by  the  Office  of  the  Inspector  General  to 
seek  to  impose  a  civil  monetary  penalty 
or  assessment  under  §§  498.100  throuf^ 
498.132. 

1488.206    Ex  perto  contMls. 

No  party  or  person  (except  employees 
of  the  ALJ's  office)  will  commimicate  in 
any  way  with  the  ALJ  on  any  matter  at 
issue  in  a  case,  imless  on  notice  and 
opportunity  for  all  parties  to  participate, 
lids  provision  does  not  prohibit  a 
person  or  party  from  inquiring  about  the 
status  of  a  case  or  asking  routine 
questions  concerning  administrative 
fimctions  or  procedures. 

§496.206  Preheertng  conferancee. 

(a)  The  ALJ  will  schedide  at  least  one 
prehearing  conference,  and  may 
schedide  additional  prehearing 
conferences  as  appropriate,  upon 
reasonable  notice  to  the  parties. 

(b)  The  ALJ  may  use  prehearing 
conferences  to  address  the  following: 

(1)  Simplification  of  the  issues; 

(2)  The  necessity  or  desirability  of 
amendments  to  the  pleadings,  including 
the  need  for  a  more  definite  statement; 

(3)  Stipulations  and  admissions  of  fact 
as  to  the  contents  and  authenticity  of 
documents  and  deadlines  for 


challenges,  if  any.  to  the  authenticity  of 
documents: 

(4)  Whether  the  parties  can  agree  to 
submission  of  the  case  on  a  stipulated 
record; 

(5)  Whether  a  party  chooses  to  waive 
appearance  at  a  hearing  and  to  submit 
only  documentary  evidiBnce  (subject  to 
the  objection  of  other  parties)  and 
written  argument; 

(6)  Limitation  of  the  number  of 
witnesses: 

(7)  The  time  and  place  for  the  hearing 
and  dates  for  the  exchange  of  witness 
Usts  and  of  proposed  exhibits: 

(8)  Discovery  of  documents  as 
permitted  by  this  part; 

(9)  Such  other  matters  as  may  tend  to 
encourage  the  fair,  just,  and  e}q)editious 
disposition  of  the  proceedings;  and 

(10)  Potential  settlement  of  the  case, 
(c)  The  ALJ  shall  issue  an  order 

containing  the  matters  agreed  upon  by 
the  parties  or  ordered  by  the  ALJ  at  a 
prehearing  conference. 

1486.207    Discovery. 

(a)  For  the  purpose  of  inspection  and 
copying,  a  party  may  make  a  request  to 
another  ptirty  for  production  of 
documents  which  are  relevant  and 
material  to  the  issues  before  the  ALJ. 

(b)  Any  form  of  discovery  other  than 
that  permitted  imder  paragraph  (a)  of 
this  section,  such  as  requests  for 
admissions,  written  interrogatories  and 
depositions,  is  not  authorized. 

(c)  For  the  purpose  of  this  section,  the 
term  documents  includes  infwmation, 
reports,  answers,  records,  accounts, 
papers,  memos,  notes  and  other  data 
and  documentary  evidence.  Nothing 
contained  in  this  section  will  be 
interpreted  to  require  the  creation  of  a 
dociunent.  except  that  requested  data 
stored  in  an  electronic  data  storage 
system  will  be  produced  in  a  form 
accessible  to  the  requesting  party. 

(d)(1)  A  party  who  has  been  served 
with  a  request  for  production  of 
documents  may  file  a  motion  for  a 
protective  order.  The  motion  for  , 
protective  order  shall  describe  the 
document  or  class  of  documents  to  be 
protected,  specify  which  of  the  grounds 
in  §  498j^07(d)(2)  are  being  asserted, 
and  explain  how  those  groimds  apply. 

(2)  Tlie  AL)  may  grant  a  motion  for  a 
protective  order  if  he  or  she  finds  that 
the  discovery  sought: 

(i)  Is  unduly  costiy  or  burdensome; 
(ii)  Will  unduly  delay  the  proceeding; 
or 
(iii)  Seeks  privileged  information. 

(3)  The  burden  of  showing  that 
discovery  should  be  allowed  is  on  the 
party  seddng  discovery. 
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1498.206    Exchange  of  witoaeelsli, 
land  axMbita. 


(a)  At  least  15  days  befoie  the  bearing, 
the  parties  shall  exchange: 

(1)  Witness  lists; 

(2)  Copies  of  phoi  Mnitten  statements 
of  proposed  witnesses;  and 

(3)  Copies  of  proposed  hearing 
exhibits,  including  copies  of  any  written 
statements  that  the  party  intends  to  offer 
in  lieu  of  live  testimony  in  accordance 
with  §498.216. 

(b)(1)  Failure  to  comply  with  the 
reqturements  of  paragraph  (a)  of  this 
section  may  resiilt  in  the  exclusion  of 
evidence  or  testimony  upon  the 
objection  of  \he  opposing  party. 

(2)  When  an  objectioD  is  entered,  the 
ALj  shall  determine  whether  good  cause 
justified  the  failure  to  timely  exchange 
the  information  listed  imder  paragraph 
(a)  of  this  section.  If  good  cause  is  not 
found,  the  ALJ  shall  exclude  from  the 
party's  case-in-chief: 

(i)  The  testimony  of  any  witness 
whose  name  does  not  appear  on  the 
witness  list;  and 

(ii)  Any  exhibit  not  provided  to  the 
opposing  party  as  specified  in  paragraph 
(a)  of  this  section. 

(3)  If  the  ALJ  finds  that  good  cause 
exists,  the  ALJ  shall  determine  whether 
the  admission  of  such  evidence  would 
cause  substantial  prejudice  to  the 
objecting  party  due  to  the  failure  to 
comply  with  paragraph  (a)  of  this 
section.  If  the  ALJ  finds  no  substantial 
prejudice,  the  evidence  may  be 
admitted.  If  the  ALJ  finds  substantial 
prejudice,  the  ALJ  may  exclude  the 
evidence,  or  at  his  or  her  discretion, 
may  postpone  the  hearing  for  such  time 
as  is  necessary  for  the  objecting  party  to 
prepare  and  respond  to  the  evidence. 

(c)  Unless  a  party  objects  by  the 
deadline  set  by  the  ALJ's  prehearing 
order  pursuant  to  §  498.206  (b)(3)  and 
(c),  documents  exchanged  in  accordance 
with  paragraph  (a)  of  this  section  will  be 
deemed  authentic  fw  the  piupose  of 
admissibility  at  the  bearing. 

$498,209    Sutopoenaa  for  attendance  at 
hMTlnt^ 

(a)  A  party  wishing  to  procure  the 
appearance  and  testimony  of  any 
individual,  whose  appearance  and 
testimony  are  relevant  and  matenal  to 
the  presentation  of  a  party's  case  at  a 
hearing,  may  make  a  motion  requesting 
the  ALJ  to  issue  a  subpoena. 

(b)  A  subpoena  requiring  the 
attendance  of  an  individual  may  also 
require  the  individual  (whether  or  not 
the  individual  is  a  party)  to  produce 
evidence  at  the  hearing  in  accordance 
with  §498.207. 

(c)  A  party  seeking  a  subpoena  will 
file  a  written  motion  not  less  than  30 

.^ — i    » 


days  before  the  date  fixed  for  the 
hearing,  unless  otherwise  allowed  by 
the  ALJ  for  good  cause  shown.  Such 
request  will: 

(1)  Specify  any  evidence  to  be 
produosd; 

(2)  Designate  the  witness(es);  and 

(3)  Describe  the  address  and  location 
with  sufficient  particularity  to  permit 
such  witness(es)  to  be  fo\md. 

(d)  Within  20  days  after  the  written 
motion  requesting  issuance  of  a 
subpoena  is  served,  any  party  may  file 
an  opposition  or  other  response. 

(e)  U  the  motion  requesting  issuance 
of  a  subpoena  is^anted,  the  party 
seeking  the  sub^ooia  will  serve  the 
sxibpoena  by  delivery  to  the  individual 
named,  or  by  certified  mail  addressed  to 
such  individual  at  his  or  her  last 
dwelling  place  ot  principal  place'of 
btisiness. 

(f)  The  subpoena  will  specify  the  time 
and  place  at  which  the  witness  is  to 
appear  and  any  evidence  the  Mdtness  is 
to  produce. 

(g)  The  individual  to  whom  the 
subpoena  is  directed  may  file  with  the 
ALJ  a  motion  to  quash  the  subpoena 
within  10  days  after  service. 

(h)  When  a  subpoena  is  served  by  a 
respondent  on  a  particular  individual  or 
particiilar  office  of  the  Office  of  the 
Inspector  General,  the  OIG  may  comply 
by  designating  any  of  its  representatives 
to  appear  and  testify. 

(i)  In  the  case  of  contumacy  by,  or 
refusal  to  obey  a  subpoena  duly  served 
upcm  any  person,  the  exclusive  remedy 
is  specified  in  section  205(e)  of  the 
Social  Seciirity  Act  (42  U.S.C.  405(e)). 


$498,210 

The  party  requesting  a  subpoena  will 
pay  the  cost  of  the  fees  and  mileage  of 
any  witness  subpoenaed  in  the  amounts 
that  would  be  payable  to  a  witness  in  a 
proceeding  in  United  States  District 
Court.  A  d^eck  for  witness  fees  and 
mileage  will  accompany  the  subpoena 
when  served,  except  that  when  a 
subpoena  is  issued  on  behalf  of  the 
Inspector  General,  a  check  for  witness 
fees  and  mileage  need  not  accompany 
the  subpoena.  . 

$498^1    Fonn.flNngand 


(a)  Fonn.  (1)  Unless  the  ALJ  directs 
the  parties  to  do  otherwise,  dociunents 
filed  with  the  ALJ  will  include  an 
original  and  two  copies. 

(2)  Every  document  filed  in  the 
proceeding  will  contain  a  caption 
setting  for&  the  title  of  the  action,  the 
case  number,  and  a  designation  of  the 
pleading  or  paper. 

(3)  Every  docimient  will  be  signed  by. 
and  will  contain  the  address  and 


telephone  number  of  the  pwuty  or  the 
person  on  whose  behalf  the  dociunent 
was  filed,  or  his  or  her  representative. 
(4)  Documents  are  considered  filed 
when  they  are  mailed. 

(b)  Service.  A  party  filing  a  document 
with  the  ALJ  will,  at  the  time  of  filing, 
serve  a  copy  of  such  document  on  every 
other  party.  Service  upon  any  party  of 
any  document  will  be  made  by 
delivering  a  copy,  at  placing  a  copy  of 
the  doc\mient  in  the  United  States  mail, 
postage  prepaid  and  addressed,  or  with 
a  private  deUvery  service,  to  the  party's 
last  known  address.  When  a  party  is 
represented  by  an  attorney,  service  will 
be  made  upon  such  attorney.  Proof  of 
service  should  accompany  any 
document  filed  with  the  ALJ. 

(c)  Proof  of  service.  A  certificate  of  the 
individual  serving  the  document  by 
personal  delivery  or  by  mail,  setting 
forth  the  manner  of  service,  will  be 
proof  of  service. 

$498,212    Compulaltonoftime. 

(a)  In  computing  any  period  of  time 
imder  this  part  or  in  an  order  issued 
thereimder,  the  time  begins  with  the  day 
following  the  act,  event  or  default,  and 
includes  the  last  day  of  the  period 
unless  it  is  a  Saturday,  Simday  or  legal 
holiday  observed  by  the  Federal 
Government,  in  which  event  it  includes 
the  next  business  day. 

(b)  When  the  period  of  time  allowed 
is  less  than  7  days,  intermediate 
Saturdays,  Simdiays  and  legal  holidays 
observed  by  the  Federal  Government 
will  be  excluded  from  the  computation. 

(c)  Where  a  dociunent  has  bmn  served 
or  issued  by  placing  it  in  the  mail,  an 
additional  5  days  will  be  added  to  the 
time  permitted  for  any  response.  This 
paragraph  does  not  apply  to  requests  for 
hearing  under  §  498.202. 

$498^3    Motlona. 

(a)  An  application  to  the  ALJ  for  an 
order  or  ruling  will  be  by  motion. 
Motions  will: 

(1)  State  the  relief  sought,  the 
authority  relied  upon  and  the  facts 
alleged;  and 

(2)  Be  filed  with  the  ALJ  and  served 
on  all  other  parties. 

(b)  Except  for  motions  made  during  a 
prehearing  conference  or  at  a  hearing, 
all  motions  will  be  in  writing. 

(c)  Within  10  days  after  a  written 
motion  is  served,  or  such  other  time  as 
may  be  fixed  by  the  ALJ,  any  party  may 
file  a  response  to  such  motion. 

(d)  The  ALJ  may  not  grant  or  deny  a 
written  motion  before  the  time  for  filing 
responses  has  expired,  except  upon 
consent  of  the  parties  or  following  a 
heerlng  on  the  motion. 

(e)  Ine  ALJ  will  make  a  reasonable 
efibrt  to  dispose  of  all  outstanding 
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motions  prior  to  the  beginning  of  the 
hearing. 

(0  There  is  no  right  to  appeal  to  the 
DAB  any  interlocutory  ruling  by  the 
ALJ. 

1408.214    SanctiOM. 

(a)  The  ALJ  may  sanction  a  person, 
including  any  party  or  attorney,  for 

(1)  Failing  to  comply  with  an  order  or 
procedure; 

(2)  Failing  to  defend  an  action;  or 

(3)  Misconduct  that  interferes  with 
the  speedy,  orderly  or  fair  conduct  of 
the  hearing. 

(b)  Such  sanctions  will  reasonably 
relate  to  the  severity  and  natxire  of  the 
failure  or  misconduct.  Such  sanction 
may  include — 

(1)  In  the  case  of  refusal  to  provide  or 
permit  discovery  under  the  terms  of  this 
pari,  drawing  negative  factual  inferences 
or  treating  such  refusal  as  an  admission 
by  deeming  the  matter,  or  certain  facts, 
to  be  established; 

(2)  Prohibiting  a  party  from 
introducing  certain  evidence  or 
oth«wise  supporting  a  particular  claim 
or  defense: 

(3)  Striking  pleadings,  in  whole  or  in 
part; 

(4)  Staying  the  proceedings; 

(5)  Dismissal  of  the  action;  or 

(6)  Entering  a  decision  by  defaidt. 

(c)  In  addition  to  the  sanctions  listed 
in  paragraph  (b)  of  this  section,  the  AL) 
may: 

'    (1)  Order  the  party  or  attorney  to  pay 
attorney's  fees  and  other  costs  caused  by 
the  failure  or  misconduct;  or 

(2)  Refuse  to  consideruiy  motion  or 
other  action  that  is  not  filed  in  a  timely 
manner. 

1486^5   The  hearing  and  burdM  of 
praof. 

(a)  The  ALJ  will  conduct  a  hearing  on 
the  record  in  order  to  determine 
whether  the  respondent  should  be 
found  liable  imder  this  part 

(b)  In  civil  monetary  penalty  cases 
under  §§  498.100  through  498.132: 

(1)  The  respondent  has  the  burden  of 
going  forward  and  the  burden  of 
persuasion  with  respect  to  affirmative 
defenses  and  any  mitigating 
circumstances;  and 

(2)  The  Inspector  General  has  the 
biuden  of  going  forward  and  the  burden 
of  persuasion  with  respect  to  all  other 
issues. 

(c)  The  burden  of  persuasion  will  be 
judged  by  a  preponderance  of  the 
evidmce. 

(d)  The  hearing  will  be  open  to  the 
pi^Uc  unless  otherwise  ordered  by  the 
ALJ  for  good  cause. 

(e)(1)  A  hearing  under  this  part  is  not 
limited  to  specific  itons  and 


information  set  forth  in  the  notice  letter 
to  the  respondent.  Subject  to  the  15-day 
requirement  under  §498.208,  additional 
items  or  information  may  be  introduced 
by  either  party  during  its  case-in-chief, 
unless  such  information  or  items  are 
inadmissible  under  §  498.217. 

(2)  After  both  parties  have  presented 
.^their  cases,  evidence  may  be  admitted 
on  rebuttal  as  to  those  issues  presented 
in  the  case-in-chief,  even  if  not 
previously  exchanged  in  accordance 
with  §498.208. 

§498^16   WItneeaee. 

(a)  Except  as  provided  in  paragraph 
(b)  of  this  section,  testimony  at  the 
hearing  will  be  given  orally  by 
witnesses  under  oath  or  affirmation. 

(b)  At  the  discretion  of  the  ALJ, 
testimony  (other  than  expert  testimony) 
may  be  admitted  in  the  form  of  a  written 
statement.  Any  such  written  statement 
must  be  provided  to  all  other  parties 
along  with  the  last  known  address  of 
such  witness,  in  a  maimer  that  allows 
sufficient  time  for  other  parties  to 
subpoena  such  witness  for  cross- 
examination  at  the  hearing.  Prior 
written  statements  of  witnesses 
proposed  to  testify  at  the  hearing  will  be 
exchanged  as  provided  in  §  498.208. 

(c)  The  ALJ  will  exercise  reasonable 
control  over  the  mode  and  order  of 
witness  direct  and  cross  examination 
and  evidence  presentation  so  as  to: 

(1)  Make  the  examination  and 
presentation  effective  for  the 
ascertainment  of  the  truth; 

(2)  Avoid  repetition  or  needless  waste 
of  time;  and 

(3)  Protect  witnesses  from  harassment 
or  undue  embarrassment. 

(d)  The  ALJ  may  order  writnesses 
excluded  so  that  they  cannot  hear  the 
testimony  of  other  Mritnesses.  This  does 
not  authorize  exclusion  of: 

(1)  A  party  who  is  an  individual; 

(2)  In  the  case  of  a  party  that  is  not 
an  individual,  an  officer  or  employee  of 
the  party  appearing  for  the  entity  pro  se 
at  designated  as  the  party's 
representative;  or 

(3)  An  individual  whose  presence  is 
shown  by  a  party  to  be  essential  to  the 
presentation  of  its  case,  including  an 
individual  engaged  in  nmrigHng  the 
attorney  for  the  Inspector  GeneraL 

{4M^7    EvMenoe. 

(a)  The  ALJ  will  determine  the 
admissibility  of  evidence. 

(b)  Exc^t  as  provided  in  this  part,  the 
ALJ  'Will  not  be  bound  by  the  Federal 
Rules  of  Evidence,  but  may  be  guided  by 
them  in  ruling  on  the  admissibility  of 
evidmce. 

(c)  Although  relevant,  evidence  may 
be  excluded  if  its  probative  value  is 


substantially  outweighed  by  the  danger 
of  unfair  prejudice,  confusion  of  the 
issues,  or  by  ocHisiderations  of  imdue 
delay  or  needless  presentation  of 
aunulative  evidence. 

(d)  Although  relevant,  evidence  must 
be  excluded  if  it  is  privileged  imdw 
Federal  law,  imless  the  privilege  is 
waived  by  a  party. 

(e)  Evidence  concerning  offers  of 
compromise  or  settlement  made  in  this 
acticm  will  be  inadmissible  to  the  extent 
provided  in  Rule  408  of  the  Federal 
Rides  of  Evidence. 

(f)(1)  Evidence  of  crimes,  wrongs  or 
acts  other  than  those  at  issue  in  the 
instant  case  Is  admissible  in  order  to 
show  motive,  opportunity,  intent, 
knowledge,  preparation,  identity,  lack  of 
mistake,  or  existence  of  a  scheme. 

(2)  Such  evidence  is  admissible 
regardless  of  whether  the  crimes, 
wrongs  or  acts  occurred  during  the 
statute  of  limitations  period  applicable 
to  the  acts  which  constitute  the  basis  for 
liability  In  the  case,  and  regardless  of 
whether  they  were  referenced  in  the  IG's 
notice  sent  in  accordance  with 
§498.109. 

(g)  The  ALJ  will  permit  the  parties  to 
introduce  rebuttal  witnesses  and 
evidence  as  to  those  issues  raised  in  the 
parties'  case-ln-chief. 

(h)  AU  dociunents  and  other  evidence 
offered  or  taken  for  the  record  will  be 
open  to  examination  by  all  parties, 
iinless  otherwise  ordered  by  the  ALJ  for 
good  cause. 

1406^8   Tha  record. 

(a)  The  hearing  shall  be  recorded  and 
transcribed.  Transcripts  may  be 
obtained  following  the  hearing  from  the  ' 
ALJ. 

(b)  The  transcript  of  testimony, 
exhibits  and  other  evidence  admitted  at 
the  hearing,  and  all  papere  and  requests 
filed  in  the  proceeding  constitute  the 
record  for  the  decision  by  the  ALJ. 

(c)  The  record  may  be  inspected  and 
copied  (upon  payment  of  a  reasonable 
fee)  by  any  person,  unless  otherwise 
ordered  by  the  ALJ  for  good  cause. 

f  4M>219   Poet  haeilnj  briefs, 

(a)  Any  party  may  file  a  post-he^iing 
brief. 

(b)  The  ALJ  may  require  the  parties  to 
file  post-hearing  brie&  and  may  permit 
the  parties  to  file  reply  brie&. 

(c)  The  ALJ  will  fix  the  time  for  filing 
briefs,  which  is  not  to  exceed  60  days 
from  the  date  the  parties  receive  the 
transcript  of  the  hearing  or,  if 
applicable,  the  stipulated  record. 

(d)  The  parties'  luieb  may  be 
accompanied  by  proposed  finriinga  of 
bet  and  conclusions  of  law. 
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(a)  The  ALJ  will  issue  an  initial 
decision,  based  only  on  the  record, 
which  will  contain  findings  of  fad  and 
conclusions  of  law. 

(b)  The  ALJ  may  afBnn,  deny, 
increase,  or  reduce  the  penalties  or 
assessments  proposed  by  the  Inspector 
GenaiaL 

(c)  The  AL)  will  issue  the  initial 
decision  to  all  parties  within  60  days 
after  the  time  for  submission  of  post- 
hearing  brieb  or  reply  brie&,  if 
permitted,  has  expired.  The  decision 
will  be  accompanied  by  a  statement 
describing  the  right  of  any  party  to  file 
a  notice  of  appeal  with  the  DAB  and 
instructions  for  how  to  file  such  appeal. 
If  the  ALJ  cannot  issue  an  initial 
decision  within  the  60  days,  the  ALJ 
will  notify  the  parties  of  the  reason  for 
the  delay  and  will  set  a  new  deadline. 

(d)  Unless  an  appeal  or  request  for 
extension  pursuant  to  §  498.221(a)  is 
filed  with  the  DAB.  the  initial  decdsicm 
of  the  ALJ  becomes  final  and  binding  on 
the  parties  30  days  after  the  AL}  serves 
the  {wrties  with  a  copy  of  the  decision. 
If  service  is  by  mail,  the  date  of  service 
%vill  be  deemed  to  be  five  days  from  the 
date  of  mailing. 

I4M.221    AppMlto^DAB. 

(a)  Any  party  may  appeal  the  decision 
of  the  ALJ  to  the  DAB  by  filing  a  notice 
of  appeal  with  the  DAB  within  30  days 
of  the  date  of  service  of  the  initial 
decision.  The  DAB  may  extend  the 
initial  30-day  period  for  a  period  of  time 
not  to  exceed  30  days  if  a  party  files 
with  the  DAB  a  request  for  an  extension 
within  the  initial  30-day  period  and 
shows  good  cause. 

(b)  If  a  party  files  a  timely  notice  of 
appeal  with  the  DAB,  the  ALJ  will 
forward  the  record  of  the  proceeding  to 
the  DAB. 

(c)  A  notice  of  appeal  will  be 
accompanied  by  a  written  brief 
specifying  exceptions  to  the  initial 
decision  and  reasons  supporting  the 
exceptions,  and  identifying  which 
finding  of  fact  and  conclusions  of  law 
the  party  is  taking  exception  to.  Any 
party  may  file  a  brief  in  oppositicm  to 
exceptions,  which  may  raise  any 
relevant  issue  not  addressed  in  the 
exceptions,  within  30  days  of  receiving 
the  notice  of  appeal  and  accompanying 
brief.  The  DAB  may  pennit  the  parties 
to  file  reply  brie£s. 

(d)  There  is  no  right  to  appear 
personally  before  the  DAB,  or  to  appeal 
to  the  DAB  any  interlocutory  ruling  by 
the  ALJ. 

(e)  No  party  or  person  (except 
employees  of  the  DAB)  will 
communicate  in  any  way  with  members 
of  the  DAB  on  any  matter  at  issue  in  a 


case,  unless  oo  notice  and  opportunity 
for  all  parties  to  participate.  This 
provision  does  not  prohibit  a  person  or 
party  fnaa  inquiring  about  the  status  of 
a  case  or  asking  routine  questions 
oooceming  administrative  functions  or 
procedures. 

(f)  The  DAB  will  not  consider  any 
issue  not  raised  in  the  parties' brie&, 
nor  any  issue  in  the  brie&  that  could 
have  been,  but  was  not,  raised  before  the 
ALJ. 

(g)  If  any  party  demonstrates  to  the 
satisfaction  of  the  DAB  that  additional 
evidence  not  presented  at  such  hearing 
is  relevant  and  material  and  that  there 
were  reasonable  grounds  for  the  failure 
to  adduce  such  evidence  at  such 
hearing,  the  DAB  may  remand  the 
matter  to  the  ALJ  for  consideration  of 
such  additional  evidence. 

(h)  Hie  DAB  may  remand  a  case  to  an 
ALJ  for  further  proceedings,  or  may 
issue  a  reconunended  decision  to 
decline  review  or  affirm,  increase, 
reduce,  or  reverse  any  penalty  or 
assessment  determined  by  the  ALJ. 

(i)  When  the  DAB  reviews  a  case,  it 
will  limit  its  review  to  whether  the 
ALJ's  initial  decision  is  supported  by 
substantial  evidence  on  the  whole 
record  or  contamed  error  of  law. 

())  Within  60  days  after  the  time  for 
submission  of  briefo  or.  if  permitted, 
reply  briefs  has  expired,  the  DAB  will 
issue  to  each  party  to  the  appeal  and  to 
the  Commissioner  a  copy  of  the  DAB's 
recommended  decision  and  a  statement 
describing  the  right  of  any  respondent 
who  is  foimd  liable  to  seek  judicial 
review  upon  a  final  decision. 

f408J22    PInai  decision  of  the  1>« 


(a)  Except  with  respect  to  any  penalty 
or  assessment  remanded  to  the  ALJ.  the 
DAB's  recommended  decision, 
including  a  recommended  decision  to 
decline  review  of  the  initial  decision, 
shall  become  the  final  decision  of  the 
Commissioner  60  days  after  the  date  on 
which  the  DAB  serves  the  parties  to  the 
appeal  and  the  Commissioner  with  a 
copy  of  the  recommended  decision. 
luJess  the  Commissioner  reverses  or 
modifies  the  DAB's  recommended 
decision  within  that  60-day  period.  If 
the  CcMmnissioner  reverses  or  modifies 
the  DAB's  reconunended  decision,  the 
Conunissioner's  decision  is  final  and 
binding  on  the  parties.  In  either  event. 

a  copy  of  the  final  decision  will  be 
served  on  the  parties.  If  service  is  by 
mail,  the  date  of  service  wiU  be  deoned 
to  be  five  days  from  the  date  of  mailing. 

(b)  There  shall  be  no  right  to 
personally  appear  before  or  submit 
additional  evidence,  pleadings  or  briefs 
to  the  Commissioner. 


(c)(1)  Any  petition  for  judicial  review 
must  be  filed  within  60  days  after  the 
parties  are  served  with  a  copy  of  the 
final  decision.  If  service  is  by  mail,  the 
date  of  service  will  be  deemed  to  be  five 
days  from  the  date  of  "filing 

(2)  In  compliance  witii  28  U.S.C 
2112(a),  a  copy  of  any  petition  for 
judiciai  review  filed  in  any  U.S.  Court 
of  Appeals  challenging  a  final  action  of 
the  Commissioner  will  be  sent  by 
certified  mail,  return  receipt  requested, 
to  the  SSA  General  Counsel.  The 
petition  ccrny  will  be  time-stamped  by 
the  clerk  of  the  court  when  the  original 
is  filed  with  the  court. 

(3)  If  the  SSA  General  Counsel 
receives  two  or  more  petitions  within  10 
days  after  the  final  decision  is  issued, 
the  General  Counsel  will  notify  the  U.S. 
Judicial  Panel  on  Multidistrict  Litigation 
of  any  petitions  that  were  received 
within  the  10-day  period. 

1486.223    Slay  of  Initial  decision. 

(a)  The  filing  of  a  respondent's  request 
for  review  by  the  DAB  will 
automatically  stay  the  effective  date  of 
the  ALJ's  decision. 

(b)(1)  After  issuance  of  the  final 
decision,  pending  judicial  review,  the 
respondent  may  file  a  request  for  stay  of 
the  effective  date  of  any  penalfy  or 
assessment  with  the  ALJ.  The  request 
must  be  accompanied  by  a  copy  of  the 
notice  of  appeal  filed  with  the  Federal 
court.  The  filing  of  such  a  request  will 
automatically  act  to  stay  the  effective 
date  of  the  penalty  or  assessment  imtil 
such  time  as  the  ALJ  rules  upon  the 
request. 

(2)  The  ALJ  may  not  grant  a 
respondent's  request  for  stay  of  any 
penalty  or  assessment  unless  the 
respondent  posts  a  bond  or  provides 
othisr  adequate  seciuity. 

(3)  The  ALJ  will  rule  upon  a 
respondent's  request  for  stay  within  10 
days  of  receipt. 

{496.224    Harmleea  error. 

No  error  in  either  the  admission  or  the 
exclusion  of  eyidence,  and  no  error  or 
defect  in  any  ruling  or  order  or  in  any 
act  done  or  omitted  by  the  ALJ  or  by  any 
of  the  parties  is  groimd  for  vac.  ing, 
modifying  or  otfauarwise  disturbing  an 
otherwise  appropriate  ruling  w  order  or 
act,  unless  refusal  to  take  such  action 
appears  to  the  ALJ  or  the  DAB  to  be 
inconsistent  with  substantial  justice. 
The  ALJ  and  the  DAB  at  every  stage  of     ~ 
the  proceeding  will  disregard  any  error 
or  defect  in  the  proceeding  that  does  not 
afiect  the  substantial  rights  of  the 
parties. 

[FR  Doc  96-31536  Filed  12-12-46;  8:45  am] 
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DEPARTMBIT  OF  THE  INTERiOR  -  . 
Buwu  of  Indtan  Affairs 

ZSCFRPartIO  '' 

■  *  ■■    .  T- 

Rmi07e-AD77 

Indian  Country  Detention  FadUttea  and 
Programs;  Correction 

AQBICY:  Bureau  of  Indian  AQairs.  *• 

Intoior. 

ACTION:  ConecticNi  to  final  regulations. 

summary:  This  document  contains 
corrections  to  the  final  regulations 
%trluch  were  published  Tuesday.  July  2. 
1996  (61  FR  34371).  The  final 
regulations  establish  standards  for  the 
operation,  maintenance,  design  and 
constructian.  or  renovation  of  detention 
facihties. 

EFFECTIVE  DATE:  August  1, 1996. 
FOR  FURTHER  INFORMATION  CONTACT: 
Harry  DeLashmutt,  Office  of  Law 
Enforcement  Services,  Bureau  of  Indian 
Afhirs  (202)  208-5786. 

SUPPLBIENTARY  MF0RMAT10N        ... 

Background 

The  final  regulations  that  are  the 
subject  of  these  corrections  supersede 
the  table  of  contents  and  §§  10.1, 10.4, 
10.8, 10.9  and  10.11  and  affect  those 
Btireau  of  Indian  ASairs  officials  and 
Tribes  that  operate,  maintain,  design 
and  construct,  or  renovate  detention 
facihties. 

Need  for  Correctton 

As  pubUshed,  the  final  regulations 
contain  errors  which  may  prove  to  be 
misleading  and  are  in  neied  of 
clarification. 

Correction  of  Publication 

Accordingly,  the  pubUcation  on  July 
2, 1996  of  the  final  regulations,  which 
were  the  subject  of  FR  Doc.  96-16042, 
is  corrected  as  follows: 

PART  10— [CORRECTED]  ■'  *  ; 

1.  On  page  34374,  in  the  firet  column, 
table  of  contents,  in  the  heading  of 

§  10.5,  line  5,  the  words  "Inmate 
Handbook"  are  corrected  to  read 
"community  residential." 

2.  On  page  34374,  in  the  first  coliunn, 
table  of  contents,  in  the  beading  of 

§  10.8,  line  3,  the  words  "Inmate 
Handbook"  are  corrected  to  read     ■'^' 
"community  residential." 

3.  On  page  34374,  in  the  first  colunm, 
table  of  contents,  in  the  heading  of 

§  10.9,  lines  2  and  3,  the  words  "Inmate 
Handbook"  are  corrected  to  read 
"community  residentiaL" 


flOil    fConectwq 

4.  On  page  34374.  in  the  first  column, 
in  the  text  of  §  10.1,  line  7,  the  wcHds 
"lomate  Handbook"  are  corrected  to 
read  "community  residential." 

flOS   IConedi^l 

5.  On  page  34374,  in  the  third 
column,  in  the  heading  of  §  10.5,  line  4, 
the  words  "Inmate  Handbook,"  are 
corrected  to  read  "commimity 
residentiaL" 

lias   [OoneeM] 

6.  On  page  34374,  in  the  third 
coliunn,  in  the  heading  of  §  10.8,  line  3, 
the  words  "Inmate  Handbook,"  are 
corrected  to  read  "community 
residential." 

flO.9   [ConeetMl] 

7.  On  page  34374,  in  the  third 
column,  in  the  heading  of  §  10.9,  line  3, 
the  words  "Inmate  Handbook,"  are 
corrected  to  reed  "community 
residential." 

8.  On  page  34374,  in  the  third 
coliunn,  in  the  text  of  §  10.9,  lines  2  and 
3,  the  words  "Inmate  Handbook"  are 
corrected  to  read  "oommimity 
residentiaL" 

fiail    [Corrected] 

9.  On  page  34375,  in  the  first  column, 
in  the  text  of  §  10.11,  line  1,  the  words 
"Imnate  Handbook"  are  corrected  to 
read  "community  residential." 

Dated:  November  4, 1996. 
Ada  E.  Deer,  • 

Assistant  Secretary— Indian  Affairs. 
[FR  Doc  96-31586  Filed  12-12-96;  8:45  am] 
MUMQ  COOe  4310-Ot-P 


PENSION  BENEFIT  GUARANTY 
CORPORATION 

29  CFR  Parts  4011  and  4022 

Disclosure  to  Participants;  Benefits 
Payable  in  Terminated  Single- 
Employer  Plans 

AGENCY:  Pension  Benefit  Guaranty 

Corporation. 

ACTION:  Final  r\ile. 

summary:  Hiis  rule  amends  the 
appendix  to  the  Pension  Benefit 
Guaranty  Corporation's  regulation  on 
Benefits  Payable  in  Terminated  Single- 
Employer  Plans  by  adding  the 
maximiun  guaranteeable  pension  benefit 
that  may  be  paid  by  the  PBGC  with 
respect  to  a  plan  participant  in  a  single- 
employer  pensicm  plan  that  terminates 
in  1997.  This  rule  also  amends 
Appendix  B  to  the  PBGC's  regulation  on 
Disclosure  to  Participants  by  adding 


infonnation  on  1997  mwyimnm 

guaranteed  benefit  amounts.  The 
amendment  is  necessary  because  the 
maximum  guarantee  amount  changes 
eech  year,  based  on  changes  in  the 
contribution  and  benefit  base  under 
section  230  of  the  Social  Security  Act 
The  efiect  of  the  ammdment  is  to  advise 
plan  participants  and  beneficiaries  of 
the  increased  maximum  guarantee 
amoimt  for  1997. 
EFFECTIVE  DATE:  January  1, 1997. 
FOR  FURTHER  SIFORMATION  CONTACT: 
Harold  J.  Ashner,  Assistant  General 
Counsel,  Office  of  the  General  Coimsel. 
Pension  Benefit  Guaranty  Corporation, 
1200  K  Street,  NW.,  Washington,  DC 
20005-4026,  202-326-4024  (202-326- 
4179  for  TTY  and  TDD). 
SUPPLBCNTARY  MPORMATION:  Section 
4022(b)  of  the  Employee  Retirement 
Income  Seciuity  Act  of  1974  provides 
for  certain  limitations  on  benefits 
guaranteed  by  the  PBGC  in  terminating 
single-employer  pension  plans  covered 
imder  Title  IV  of  QUSA.  One  of  the 
limitations,  set  forth  in  section 
4022(b)(3)(B),  is  a  dollar  ceiling  <m  the 
amount  of  the  monthly  benefit  that  may 
be  paid  to  a  plan  participant  (in  the 
form  of  a  life  aimuity  beginning  at  age 
65)  by  the  TOGC.  The  ceiling  is  equal  to 
"$750  multiplied  by  a  fraction,  the 
niunerator  of  which  is  the  contribution 
and  benefit  base  (determined  imder 
section  230  of  the  Social  Security  Act) 
in  efisct  at  the  time  the  plan  terminates 
and  the  denraninator  of  which  is  such 
contribution  and  benefit  base  in  efiect  in 
calendar  year  1974  [$13,200]".  This 
formula  is  also  set  forth  in  §  4022.22(b) 
of  the  PBGC's  regulation  on  Benefits 
Payable  in  Terminated  Single-Employer 
Plans  (29  CFR  Part  4022). 

Section  230(d)  of  the  Social  Security 
Act  (42  U.S.C.  430(d)]  prc^des  special 
rules  for  determining  the  contribution 
and  benefit  base  fo^  purposes  of  ERISA 
section  4022(b)(3)(B).  Each  year  the 
Social  Security  Administration 
determines,  and  notifies  the  PBGC  of. 
the  contribution  and  benefit  base  to  be 
used  by  the  PBGC  under  these 
provisions.  The  PBGC  has  been  notified 
by  the  Social  Security  Administration 
that,  under  section  230  of  the  Social 
Security  Act,  $48,600  is  the  contribution 
and  benefit  base  that  is  to  be  used  to 
calculate  the  PBGC  maximum 
gviaranteeable  benefit  for  1997. 
Accordingly,  the  formula  imder  section 
4022(b)(3)(B]  of  ERISA  and  29  CFR 
§  4022.22(b)  is:  $750  multiplied  by 
$48,600/$13,200.  Thus,  the  maximum 
monthly  benefit  guaranteeable  by  the 
PBGC  in  1997  is  $2,761.36  per  month  in 
the  form  of  a  life  annuity  beginning  at 
age  65.  If  a  benefit  is  payable  in  a 
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difliBrant  fonn  or  begins  at  a  difierent 
age,  the  itKiriiniiin  guaranteeable 
amount  virill  be  the  actuarial  equivalent 
of  $2,761.36  per  month. 

The  appoidix  to  part  4022  lists  the 
maximum  guaranteeable  benefit  payable 
by  the  PBGC  to  participants  in  single- 
employer  plans  that  have  terminated  in 
eacn  year  m»a  1974  through  1996.  This 
amendment  updates  the  apfmndix  Ua 
plans  that  tenninate  in  1997. 

Section  4011  of  ERISA  requires  {dan 
administrators  of  certain  underfunded 
plans  to  provide  notice  to  plan 
participants  and  beneficiaries  of  the 
plan's  funding  status  and  the  limits  of 
the  PBGC's  guarantee.  The  PBGC's 
regulation  on  Disclosure  to  Participants 
(29  CFR  Part  4011)  implements  the 
statutory  notice  requirement.  This  rule 
amends  Appendix  B  to  the  regulation  on 
Disclosure  to  Participants  by  adding 
information  on  1997  maximiun 
guaranteed  benefit  amounts.  Plan 
administrators  may,  subject  to  the 
requirements  of  that  regulation,  include 
this  information  in  participant  notices. 

Because  the  maximimi  guaranteeable 
benefit  is  determined  according  to  the 
formula  in  section  4022(b)(3)(B)  of 
ERISA,  and  these  amendments  make  no 
change  in  its  method  of  calculation  but 
simply  Ust  1997  maximum 
guaranteeable  benefit  amounts  for  the 
information  of  the  public,  general  notice 
of  proposed  rulemaking  is  not  required. 
Moreover,  because  the  1997  maximum 
guaranteeable  benefit  isaffoctive,  imder 


the  statute,  at  the  time  that  the  Social 
Security  oontributian  and  benefit  base  is 
efiective.  i.e.,  January  1. 1997,  and  is  not 
dependent  on  the  issuance  of  this  rule, 
the  PBGC  finds  that  good  cause  exists 
for  making  these  amendnoents  effective 
less  than  30  days  after  publication  (5 
U^.C  553). 

The  PBGC  has  determined  that  this 
action  is  not  a  "significant  regulatory 
action"  under  the  criteria  set  forth  in 
Executive  Order  12866. 

Because  no  general  notice  of  proposed 
rulemaking  is  required  for  this 
regulation,  the  Regulatory  Flexibility 
Act  of  1980  does  not  apply  (5  U.S.C 
601(2)). 

List  of  Subjects 

29  CFR  Part  4011 

Pensions.  Reporting  and 
recordkeeping  requiremmts.  ^.. 

29  CFR  Part  4022 

Pension  insurance.  Pensions, 
Reporting  and  recordkeeping  ' 


requirements, 
m  coi 


consideration  of  the  firaegoing,  29 
CFR  parts  4011  and  4022  are  amended 
as  foUoMrs: 

PART  4022— BENEFITS  PAYABLE  M 
TERMINATED  SINGLE-EMPLOYER 
PLANS 

1.  The  authority  citation  for  Pari  4022 
continues  to  read  as  follows: 

Antfaortty:  29  U.S.C  1302. 1322, 1322b, 
1341(cX3)(D),  and  1344. 


2.  The  appendix  to  pari  401^2  is 
amended  by  adding  a  new  entry  to  the 
table  to  read  as  folfows.  The 
introductory  text  is  reproduced  iat  the 
convenience  of  the  reader  and  remains 
unchanged. 

^pendix  to  Part  4022 — Maximum 
Gaamnteeable  Monthly  Banafit     • 

The  following  table  lists  by  year  the 
maximum  guaranteeable  monthly 
benefit  payable  in  the  form  of  a  life 
annuity  commencing  at  age  65  as 
described  by  $  4022.22(b)  to  a 
participant  in  a  plan  that  terminated  in 
that  year: 

Maximum 
Y^  guarantoeoble 

""  monihhrbene- 


1967 


2,761^8 


PART  401 1— DISCLOSURE  TO 
PARTiaPANTS 

3.  The  authority  dtetion  for  Part  4011 
continues  to  read  as  follows: 

Authority:  29  U.S.C  1302(b)(3).  1311. 

4.  Appendix  B  to  part  4011  is 
amended  by  adding  a  new  entry  to  the 
teble  to  reed  as  follows.  The 
introductory  text  is  reproduced  for  the 
convenience  of  the  reader  and  remains 
unchanged. 


APPENDIX  B  TO  Part  401 1— Table  of  Maximum  Guaranteed  Benefits 


If  a  plan  temii- 


The  maximum  guaranteed  beneitt  for  an  indvidual  starting  to  receive  benefits  at  the  age  isted  below  is  ttie  amount 

(monthly  or  annuaO  Hated  bekftr. 


Age  66 


Age  62 


Age  60 


Age  56 


Mortfhiy 


Annual 


Monthly 


Annual 


MonWy 


Annual 


Monthly 


Annual 


1997 


$2.76136        $33,136.32  $2,181.47        $26,177.64  $1,794.88        $21,538.56  $1,242.61         $14,911.32 


Issued  at  Washington,  D.C.  this  10th  day 
of  December,  1996. 
Martin  SUtB, 

Executive  Director,  Pension  Benefit  Guaranty 
Coqxtration. 

[PR  Doc  96-31715  Filed  12-12-96;  8:45  am] 
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29  CFR  Part  4044 

Allocatioft  of  Asaeto  In  Slngla- 
Employw  Plans;  Intaraat  Aaaumptlons 
for  Valuing  Banaflts 

AQCNCV:  Pension  Benefit  Guaranty 
Corporation. 


ACnOM:  Final  rule. 


SUftMAirr:  The  Pensicm  Benefit  Guaranty 
Corporation's  regulation  on  Allocation 
of  Assets  in  Single-Employer  Plans 
prescribes  interest  assiunptions  for 
valuing  benefits  imder  terminating 
single-employer  plans.  This  fiiud  rule 
amends  the  regulation  to  adopt  interest 
assumptions  for  plans  with  valuation 
dates  in  January  1997. 

EfTECnVE  DATE:  January  1, 1997. 
FOf)  FURTHER  INFORMATKM  CONTACT: 
Harold  J.  Ashner.  Assistant  General 
Coimsel.  Office  of  the  General  Counsel. 
Pension  Benefit  Guaranty  Corporation, 
1200  K  Street,  NW.,  Washington,  DC 


20005.  202-326-4024  (202-326-^179 
for  TTY  and  TDD). 

SUPPLEMENTARY  INFORMATION:  The 
PBGC's  regulation  on  Allocation  of 
Assets  in  Single-Employer  Plans  C29 
CFR  part  4044)  prescribes  actiiarial 
assumptions  for  valuing  plan  benefits  of 
terminating  single-employer  plans 
covered  by  title  IV  of  the  Employee 
Retirement  Income  Seauity  Act  of  1974. 

Among  the  actuarial  assumptions 
prescribed  in  part  4044  are  interest 
assumptions.  These  interest 
assumptions  are  intended  to  reflect 
current  conditions  in  the  finanrinl  and 
aimuity  markets. 
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Two  sets  of  interest  assumptioiis  are 
prescribed,  one  set  for  the  valuation  of 
benefits  to  be  paid  as  annuities  and  one 
set  for  the  valuation  of  b«iefits  to  be 
paid  as  lump  sums.  This  amendment 
adds  to  appendix  B  to  part  4044  the 
annuity  and  lump  sum  interest 
assumptions  for  valuing  benefits  in 
plans  with  valuation  dates  diuing  , 
January  1997. 

For  annuity  benefits,  the  interest 
assiunptions  will  be  5.80  percent  for  the 
first  25  years  following  the  valuation 
date  and  5.00  percent  thereafter.  The 
above  annuity  assiunptions  (in 
comparison  with  those  in  efiisct  during 
December  1996)  reflect  a  5-year  increase 
in  the  period  during  which  the  initial 
rate  applies  (from  a  period  of  20  years 
following  the  valuation  date  to  a  period 
of  25  years  following  the  valuation 
date).  The  initial  rate,  in  efiisct  during 
the  25-year  period,  represents  a  decrease 
(from  the  initial  rate  in  effect  for 
December  1996)  of  .20  percent  The 
ultimate  rate,  in  effect  thereafter, 
represents  an  increase  of  .25  percent 
over  the  previous  ultimate  rate. 


For  benefits  to  be  paid  as  lumpsums, 
the  interest  assumptions  to  be  used  by 
the  PBGC  will  be  4.50  percent  for  the 
period  diiring  which  a  benefit  is  in  pay 
status  and  4.00  percent  during  any  years 
preceding  the  benefit's  placement  in  pay 
status.  The  lump  sum  intnest 
assumptions  represent  a  decrease  (from 
those  in  effect  for  December  1996)  of  .25 
percent  for  the  period  during  which  a 
benefit  is  in  p>ay  status  and  are 
otherwise  imchanfied. 

The  PBGC  has  cfotermined  that  notice 
and  public  conmient  on  this  amendment 
are  impracticable  and  contrary  to  the 
public  interest.  This  finding  is  based  on 
the  need  to  determine  and  issue  new 
interest  assumptions  prompUy  so  that 
the  assumptions  can  reflect,  as 
acciuately  as  possibb,  current  mariwt 
conditions. 

Because  of  the  need  to  provide 
immediate  guidance  for  the  valxiation  of 
benefits  in  plans  with  valuation  dates 
during  January  1997,  the  PBGC  finds 
that  good  cause  exists  for  making  the 
assumptions  set  forth  in  this 
amendment  effective  less  than  30  days 
after  pubUcation. 


The  PBGC  has  detem^ed  that  this 
action  is  not  a  "significant  r^ulatory 
action"  under  the  criteria  set  forth  in 
Executive  Order  12866. 

Because  no  general  notice  of  proposed 
rulemaking  is  required  for  this 
amendment,  the  Regulatory  Flexibility 
Act  of  1980  does  not  apply.  See  5  U.S.C 
601(2). 

List  of  Subjects  in  29  CFR  Part  4044 

Pension  insurance.  Pensions. 

In  consideration  of  the  fcwegoing,  29 
CFR  part  4044  is  amended  as  follows: 

PART  4044— [AMENDEQl 

1 .  The  authority  citation  for  part  4044 
continues  to  read  as  follows: 

Antfaflrity:  29  U.S.C  1301(a).  1302(bX3). 
1341, 1344, 1362. 

2.  In  appendix  B,  a  new  entry  is 
added  to  Table  I,  and  Rate  Set  39  is 
added  to  Table  n,  as  set  forth  below. 
The  introductory  text  of  each  table  is  ■ 
republished  for  the  convenience  of  the 
reader  and  remains  unchanged. 


Appendix  B  to  Part  4044 — Interest  Rates  Used  to  Value  Annnities  and  Lump  Sums 

Tabi^  I.— {Annuity  ValuationsI 

(TNs  table  sets  forth,  for  each  irxScated  calendar  month,  ttie  interest  rates  (denoted  t>y  li,  b.  *  *  *.  and  referred  to 
in  effect  t)etween  specified  amtversaries  of  a  valuation  date  ttiat  occurs  within  that  calendar  month;  those  an 
columns  adjacent  to  the  rates.  The  last  Kstad  rate  is  assumed  to  (» in  effect  after  the  last  Kstad  annivefsary  data] 


as  ii)  assumed  to  be 
are  specified  in  the 


For  valuation  dales  oocumng  k\  the  montt>— 

The  values  of  i,  are: 

• 

i. 

fort- 

i.                foru 

i. 

fort- 

*                • 
January  1 997 

•                                • 

.0580 

• 

1-25 

•                                • 

.0500                 >2S 

N/A 

N/A 

Table  II.— {Lump  Sum  Valuations] 

[In  using  this  table:  (1)  For  benefits  for  which  the  participant  or  beneficiary  is  entitled  to  be  in  pay  status  on  the  vakitfion  dtts.  the  immxiate  an- 
"   rate  shall  apply;  (2)  For  benefits  for  which  the  deferral  parted  is  y  years  (where  y  is  an  integer  and  0  <  y  s  n,),  interest  rate  il  shal 
r  from  the  valuation  date  for  a  pertod  of  y  years,  and  thereafter  the  immednte  annuity  rats  shall  apply;  (3)  For  benefNs  for  which  the  d»- 
I  perfod  is  y  years  (where  y  is  an  intogsr  and  ni  <  y  ^  n.  ♦  nj).  interest  rate  12  shal  apply  from  the  valuatton  date  for  a  pertod  of  y— n. 
years,  interest  rate  ii  shal  app^  for  the  folowing  ni  years,  and  thereaflar  the  inflfnedtate  aiinuity  rate  shefl  apply;  (4)  For  benefHs  for  which 
the  defenal  period  is  y  years  (where  y  is  an  inteber  and  y  >  ni  ••■  nj).  interest  rate  is  shal  apply  from  the  valuaoon  date  for  a  period  of  y— 
ni— n2  years,  interest  rate  h  shal  apply  for  the  following  nj  years,  interest  rate  il  shaM  apply  for  the  folowing  n,  years,  and  thereaflar  the  im- 
madtete  annuity  rate  shal  appl^ 


For  plans  iMIh  a 
date 

^'*"'*'"          Immedtate 

ueferrea  ofuiuniee  (percenii 

Rate  set 

annuity  rate 

il 

b 

ii                    n, 

•h 

OnoraAar 

Before            (percent) 

39 

01-1-07 

*                                *                                * 

ae-1-07             4.50 

'■'»■■. 

• 

4.00 

*                 • 
4.00 

4.00 

7 

8 
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Issued  in  Washiagton,  DC.  on  this  10th  day 
of  December  1996. 
MutiB  Slate. 

Executive  Director,  Pension  Benefit  GtKuxutty 
CoqKuxition. 

(FR  Doc  96-31714  Piled  12-12-96;  8:45  am] 
MUMQ  coot  nw-*v^ 


29  CFR  Part  4044 

Allocation  of  Asaats  In  Singia* 
Employar  Plana;  Valuation  of  Banaflta 
and  Amata;  Expaclad  Ratiramant  Age 

AQENCY:  Pension  Benefit  Guaranty 

Corpcvation. 

action:  Final  rule. 

SUMMARY:  This  rule  amends  the  Pension 
Benefit  Guaranty  Corporation's 
regulation  on  Allocation  of  Ass^s  in 
Single-Employer  Plans  by  substituting 
new  Table  1-97  in  place  of  existing 
Table  1-96  in  appendix  D.  Table  1-97 
applies  to  any  plan  being  terminated 
either  in  a  distress  termination  or 
involimtarily  by  the  PBGC  with  a 
valuation  date  falling  in  1997,  and  is 
used  to  determine  expected  retirement 
ages  for  plan  participants.  This  table  is 
needed  in  order  to  compute  the  value  of 
earjy  retirement  benefits  and,  thus,  the 
total  value  of  benefits  under  the  plan. 
EFFECTIVE  DATE:  January  1, 1997. 
FOR  FURTHER  INFORMATKM  CONTACT: 
Harold  J.  Ashner,  Assistant  General 
Coimsel,  Office  of  the  General  Counsel, 
Pension  Benefit  Guaranty  Corporation, 
1200  K  Street,  NW..  Washington.  DC 
20005-^4026;  202-326-4024  (202-326- 
4179  for  TTY  and  TDD). 
SUPPLEMBfTARY  MFORMATKM:  The 
PBGC's  regulation  on  Allocation  of 
Assets  in  Single-Employer  Plans  (29 
CFR  part  4044)  sets  forth  (in  stibpart  B) 
the  methods  for  valuing  plan  benefits  of 
terminating  single-employer  plans 
covered  imder  TiUe  IV  of  the  Employee 
Retirement  Income  Security  Act  of  1974. 
Under  ERISA  section  4041(c),  plans 
wishing  to  terminate  in  a  distress 
terminati(m  must  value  guaranteed 
benefits  and  benefit  liabilities  under  the 
plan  in  accordance  with  part  4044, 
subpart  B.  In  addition,  when  the  PBGC 
terminates  an  imderfunded  plan 


involimtarily  pursuant  to  ERISA  Section 
4042(a),  it  uses  the  subpart  B  valuation 
rules  to  det«mine  the  amotmt  of  the 
plan's  imderfunding. 

Under  §  4044.Sl(b),  early  retimnent 
benefits  are  valued  based  on  the  annuity 
starting  date,  if  a  retirement  date  has 
been  selected,  or  the  expected 
retirement  age,  if  the  annuity  starting 
date  is  not  known  on  the  valuation  date. 
Sections  4044.55  through  4044.57  set 
forth  rules  for  determining  the  expected 
retirement  ages  for  plan  participants 
entitled  to  early  retirement  benefits. 
Appendix  D  of  part  4044  contains  tables 
to  be  used  in  detennining  the  expected 
early  retirement  ages. 

Table  I  in  appendix  D  (Selection  of 
Retirement  Rate  Category)  is  used  to 
determine  whether  a  participant  has  a 
low,  meditun.  or  high  probabiUty  of 
retiring  early.  The  determination  is 
based  on  the  year  a  participant  would 
reach  "unreduced  retirement  age"  (i.e., 
the  earlier  of  the  normal  retirement  age 
or  the  age  at  which  an  imreduced 
benefit  is  first  payable)  and  the  «   . 

participant's  monthly  benefit  at 
imreduced  retirement  age.  The  table 
applies  only  to  plans  with  valuation 
dates  in  the  ciurent  year  and  is  updated 
aimually  by  the  PBGC  to  reflect  changes 
in  the  cost  of  living,  etc. 

Tables  H-A,  Q-B,  and  D-C  (Expected 
Retirement  Ages  for  Individuals  in  the 
Low,  Medium,  and  High  Categories 
respectively)  are  used  to  determine  the 
expected  retirement  age  after  the 
probability  of  early  retirement  has  been 
determined  using  Table  I.  These  tables 
establish,  by  probability  category,  the 
expected  retirement  age  based  on  both 
the  earliest  age  a  participant  could  retire 
under  the  plan  and  the  unreduced 
retirement  age.  This  expected  retirement 
age  is  used  to  compute  the  value  of  the 
early  retirement  benefit  and,  thus,  the 
total  value  of  benefits  imder  the  plan. 

This  document  amends  appendix  D  to 
replace  Table  1-96  with  Table  1-97  in 
order  to  provide  an  updated  correlation, 
appropriate  for  calendar  year  1997, 
between  the  amoimt  of  a  participant's 
benefit  and  the  probabiUty  that  the 
participant  will  elect  early  retirement. 
Table  1-97  wUl  be  used  to  value  benefits 


in  plans  with  valuation  dates  dtuing 
calendar  year  1997. 

The  PBGC  has  determined  that  notice 
of  and  public  comment  on  this  rule  are 
impracticable  and  contrary  to  the  public 
interest.  Plan  administrators  need  to  be 
able  to  estimate  accurately  the  value  of 
plan  benefits  as  early  as  possible  before 
initiating  the  termination  process.  For 
that  purpose,  if  a  plan  has  a  valuation 
date  in  1997,  the  plan  administrator 
needs  the  updated  table  being 
promulgated  in  this  rule.  Accordingly, 
the  public  interest  is  best  served  by 
issuing  this  table  expeditiously,  urithout 
an  opportunity  for  notice  and  comment, 
to  allow  as  much  time  as  possible  to 
estimate  the  value  of  plan  benefits  with 
the  proper  table  for  plans  with  valuation 
dates  in  early  1997.  Moreover,  because 
of  the  need  to  provide  immediate 
guidance  for  the  valuation  of  benefits 
under  such  plans,  and  because  no 
adjustment  by  ongoing  plans  is  required 
by  this  amendment,  the  PBGC  fin<^  that 
good  cause  exists  for  making  this 
amendment  to  the  regulation  effective 
less  than  30  days  after  publication. 
.     The  PBGC  has  determined  that  this 
action  is  not  a  "significant  regulatory 
action"  under  the  criteria  set  forth  in  ' 
Executive  Order  12866. 

Because  no  general  notice  of  proposed 
rulemaking  is  required  for  this 
regulation,  the  Regulatory  Flexibility 
Act  of  1980  does  not  apply  (5  U.S.C. 
601(2)). 

List  of  Sobjecta  in  29  CFR  Part  4044 

Pension  insurance.  Pensions. 

In  consideration  of  the  foregoing,  29 
CFR  p>art  4044  is  amended  as  follows: 

PAFTT  4044— (AMENDED] 

1.  The  authority  citation  for  part  4044 
continues  to  read  as  follows: 

Authority:  29  U.S.Q  13Ql(a),  1302(b)(3), 
1341.  1344. 1362. 

2.  Appendix  D  to  part  4044  is 
amended  by  removing  Table  1-96  and 
adding  in  its  place  Tt^le  1-97  to  read  as 
follows: 

Appendix  D  to  Part  4044— Tables  Used 
to  Determine  Expected  Retirement  Age 


Table  1-97— Selection  of  Retirement  Rate  Category 

[For  Plans  with  valuation  dates  after  December  31, 1996,  and  before  January  1,  199Q 


Partidpanrs  Retirement  Rale  Category  is— 

Participant  reachee  URA  in  yeai^ 

Loy^lf 
nnonMy  bene- 
fit at  URA  is 
less  than— 

Mediumz  if  monthly  benefit  at 
URA  is 

Highaif 

monthly  ber»- 

fitatURAis 

greater  thar>— 

From 

To 

1996     - - _... 

1990 _... 

400 
421 

400 
421 

1,723 
1.771 

1.723 
1                1.771 
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.  •  Table  1-97— Selection  of  REnREME^fr  Rate  Category— Continued 

IFor  Plans  with  vahntion  dates  after  December  31, 1996,  and  before  January  1, 1998] 

Parbctpant  reaches  URA  in  year— 

Paiticipanrs  Retirement  Rate  Category  i»— 

Low^if 
monthly  bene- 
fit at  URA  is 
less  than— 

Medkjm^  if  monthly  benefit  at 
URA  is 

Highaif 
monthly  bene- 
fit at  URA  is 
greater  than— 

■ 

From 

To 

2000  - ™.—.. 

432 
445 
457 
470 
483 
496 
510 
525 

432 
445 
457 
470 
483 
496 
510 
525 

1.821 
1.872 
1.924 
1.978 
2,033 
2,090 
2.149 
2.209 

1321 

2001  ~. 

2002 

2003 

2004 

2005       

, .♦. 

1372 
1324 
1.978 
2333 
2.090 

2006     - 

2007  or  later  

" - - 

2.149 
2.209 

1  Table  ll-A. 
2Table  ll-B. 
3Table  ll-C. 

,         .•:..    , 

• 

•  •  •  •  • 

Issued  at  Washington,  D.C.  this  10th  day 
of  December,  1996. 
Martin  Slate, 

Executive  Director,  Pension  Benefit  Guaranty 
Corporation. 

[FR  Doc.  96-31713  Filed  12-12-96;  8:45  ami 
MLUNO  CODE  770e-01-» 


DEPARTMENT  OF  HEALTH  AND      - 
HUMAN  SERVICES 

42  CFR  Part  57.  Subpart  B      ^ 
RtN0906-AA39 

QrantB  for  the  Construction  of 
Teaching  Facilities  for  Health 
Professions  Personnel 

AGENCY:  Health  Resources  and  Services 
Administration,  HHS. 
action:  Final  rule. 

summary:  This  final  rule  removes 
obsolete  regulations  that  governed  old 
sections  720-726,  Part  B,  Title  Vn,  of 
the  PubUc  Health  Service  (PHS)  Act. 
which  addressed  the  award'  of  grants 
and  loan  guarantees  and  interest 
subsidies  for  the  construction  of 
teaching  bcihties  for  medical,  dental, 
and  other  health  personnel.  The  Health 
Professions  Education  Extension 
Amendments  of  1992,  Pub.  L.  102-408, 
repealed  Part  B  of  Title  VII,  Public 
Health  Service  Act.  Accordingly,  the 
provisions  of  42  CFR  Part  57,  Subpart  B, 
are  obsolete. 

EFFECTIVE  DATE:  This  regulation  is 
eSsctive  December  13. 1996. 
FOR  FURTHER  MFORMATKM  CONTACT:  Mrs. 
Charlotte  G.  Pascoe,  Director,  Division 
of  Facilities  Compliance  and  Recovery. 
Bureau  of  Health  Resources 
Development.  Health  Resources  and 
Services  Administration,  room  7-31, 


Parklawn  Building,  5600  Fishers  Lane, 
Rockville,  Maryland  20857;  telephone: 
(301)  443-5658. 

SUPPLEMENTARY  INFORMATION:  The 
Health  Professions  Education  Extension 
Amendments  of  1992,  Pub.  L.  102-408, 
repealed  Part  B  of  Title  VII,  Public 
Health  Service  Act.  Accordingly,  the 
provisions  of  42  CFR  Part  57,  Subpart  B. 
are  obsolete.  Sections  57.101  through 
57.112  and  Appendix  A  are  removed 
from  the  Code  of  Federal  Regulations. 
The  Public  health  Service  strongly 
encoiuages  all  grant  and  contract 
recipients  to  provide  a  smoke-free 
workplace  and  to  promote  the  non-use 
of  all  tobacco  products.  In  addition, 
Pub.L.  103-227,  the  Pro-Children  Act  of 
1994,  prohibits  smoking  in  certain 
fecihties  (or,  in  some  cases,  any  portion 
of  a  facility)  in  which  regular  or  routine 
education,  library,  day  care,  health  care 
or  early  childhood  development 
se.  vices  are  provided  to  children. 

Justification  for  Omitting  Notice  of 
Proposed  Rulemaking 

Since  this  amendment  is  of  a 
technical  nature,  the  Secretary  has 
determined,  piusuant  to  5  U.S.C.  553 
and  departmental  policy,  that  it  is 
unnecessary  and  impractical  to  follow 
proposed  rulemaking  procedures  or  to 
delay  the  efiiective  date  of  these 
regulations. 

Economic  Impact 

Executive  Order  12866  requires  that 
all  regulations  reflect  consideration  of 
alternatives,  of  costs,  of  benefits,  of 
incentives,  of  eqmty,  and  of  available 
information.  Regulations  must  meet 
certain  standards,  such  as  avoiding 
unnecessary  burden.  Regulations  which 
are  "significant"  because  of  cost, 
adverse  effects  on  the  economy, 
inconsistency  with  other  agency  actions. 


effects  on  the  budget,  or  novel  legal  or 
policy  issues,  require  special  analysis. 

The  Department  beUeves  that  the 
resources  required  to  implement  the 
requirements  in  this  regulation  are 
minimal.  Therefore,  in  accordance  with 
the  Regulatory  Flexibility  Act  of  1980. 
the  Secretary  certifies  that  this 
regulation  will  not  have  a  significant 
impact  on  a  substantial  number  of  small 
entities.  For  the  same  reasons,  the 
Secretary  has  also  determined  that  this 
is  not  a  "significant"  rule  imder 
Executive  Order  12866. 

PaperwcH^  Reduction  Act  of  1080 

This  final  rule  contains  no 
information  collection  or  reporting 
requirements  which  are  subject  to 
review  by  the  Office  of  Management  and 
Budget  (0MB)  imder  the  Paperwork 
Reduction  Act  of  1980. 

List  of  Subjects  in  42  CFR  Part  57 

Aged,  Dental  Health,  Education  of  the 
Disadvantaged,  Educational  facilities. 
Educational  study  program,  Grant 
programs— education.  Ckant  programs — 
health.  Health  facilities.  Health 
professicms.  Loan  programs.  Medical 
and  dental  schools.  Sdiolarships  and 
fellowships.  Student  aid. 

Dated.  )uly  15. 1996. 
dra  V.  Snmaya, 
Administrator. 

Approved:  November  26, 1996. 
Ptmnft  sh»l«l», 
Secretary. 

Accordingly,  tmder  the  authority  of 
PubUc  Law  102-408, 42  CFR  part  57  is 
amended  as  follows: 


f 
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PART  57— ORAMT8  FOR 
CONSTRUCTION  OF  TEACHING 
FACIUTIES.  EDUCATION 
MIPR0VEMENT8,  SCHOLARSHIPS 
AND  STUDENT  LOANS 

Subpart  B— Oranta  for  Construction  of 
Taacbing  FadlltiM  for  Health 
Professions  Personnel 

Sut)part  B  to  Part  57-{Removsd] 

Appendix  A  to  Sobpoit  B-TREMOVED] 

1.  Part  57,  SubfiaTt  B,  is  removed. 

Part  57,  Subpart  8,  §$  57.101-57.112 

(FRDoc  96-30910  FUed  12-12-96;  8:45  am] 
■UStO  COM  41W-1S-P 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47CFRPart73 

IpyM  Oodwt  No.  98-182;  RM-870(q 

Radio  Broadcasting  Services; 
Brackettville,  TX 

agency:  Federal  Communicatians 

Commission. 

ACTION:  Final  rule. 

SUMMARY:  The  Commission,  at  the 
request  of  Tim  Walker,  allots  Channel 
234A  to  Brackettville.  Texas.  See  60  FR 
52641,  October  10, 1995.  Channel  234A 
can  be  allotted  to  Brackettville  in 
compliance  with  the  Commission's 
distance  separation  requirements  with  a 
site  restriction  of  0.7  kilometers  (0.4 
miles)  south.  The  coordinates  for 
Channel  234A  at  Brackettville  are  29- 
19-00  and  100-25-03.  Because  the 
aUotment  at  Brackettville  creates  a 
short-spacing  to  Station  XHTA(FM). 
Piedras  Negras,  Coahuila,  Mexico,  we 
have  obtained  Mexican  approval  for 
Channel  234A  at  Brackettville,  Texas,  as 
a  limited  and  restricted  short-spaced 
allotment.  With  this  action,  this 
proceeding  is  terminated. 
DATES:  Effective  January  21, 1997.  The 
window  period  for  filing  applications 
'will  open  on  January  21, 1997,  and  close 
on  February  21, 1997. 
FOR  FURTHER  INFORMATION  CONTACT:  Pam 
Blumenthal,  Mass  Media  Bureau,  (202) 
418-2180. 

SUPPLEMENTARY  INFORMATION:  This  is  8 
synopsis  of  the  Commission's  Report 
and  Order,  MM  Docket  No.  95-152, 
adopted  November  29, 1996.  and 
released  December  6, 1997.  The  hill  text 
of  this  Commission  decision  is  available 
for  inspection  and  copying  during 
normal  business  hours  in  the  FCC 
Reference  Center  (Room  239),  1919  M 


Street.  NW,  Washington.  D.C.  The 
complete  text  of  this  decision  may  also 
be  piuchased  firom  the  Commission's 
copy  contractor,  ITS,  Inc,  (202)  857- 
3800.  2100  M  Street,  NW,  Suite  140. 
Washington.  D.C  20037. 

ListofSub|ectBbi47CFRPart73  ^  . 

Radio  broadcasting. 

Part  73  of  title  47  of  the  Code  of 
Federal  Regulations  is  amended  as 
follows: 

PART73-(AMENDED]  I 

1.  The  authority  citation  for  Part  73    . 
continues  to  read  as  follows: 

Authority:  Sees.  303, 48  Stat. ,  as  amended, 
1082;  47  U.S.C.  154.  as  amended. 

{7S.20S    [Amended]  ' 

2.  Section  73.202(b),  the  Table  of  FM 
Allotments  under  Texas,  is  amended  by 
adding  Brackettville,  Channel  234A. 

Federal  Communicaticns  Commission 

John  A.  Karonsos, 

Chief,  Allocations  Branch.  Policy  and  Rules 

Division.  Mass  Media  Bunau. 

[FR  Doc  96-31660  FUed  12-12-96:  8:45  am] 
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47CFRPart73  j  --■■ 

[MM  Dodiet  No.  98-15;  RM-8748  and  RM- 
8798] 

Radio  Broadcasting  Services;  Barron 
and  Rice  Lake,  Wl 

agency:  Federal  Communications 
Commission.  i 

ACTION:  Final  rule.  !  ' 

SUMMARY:  Action  in  this  document 
allots  Channel  249A  to  Barron, 
Wisconsin,  in  response  to  a  petition 
filed  by  Barron  Broadcasting 
Corporation.  See  61  FR  8230,  March  4, 
1996.  The  coordinates  for  Channel  249A 
are  45-29-00  and  91-49-30.  There  is  a 
site  restriction  9.5  kilometers  (5.9  miles) 
north  of  the  community.  In  response  to 
a  counterproposal  filed  by  Red  Cedar 
Broadcasters,  Inc.,  we  shall  substitute 
Channel  256C2  for  Channel  249C3  at 
Rice  Lake,  Wisconsin,  and  modify  the 
license  for  Station  WAQE-FM 
accordingly.  The  coordinates  for 
Channel  256C2  at  Rice  Lake  are  45-23- 
00  and  91-51-00.  Canadian  conciurence 
has  been  obtained  for  the  allotment  of 
Channel  249A  at  Barron  and  Channel 
256C2  at  Rice  Lake.  With  this  action, 
this  proceeding  is  terminated. 
DATES:  Efiective  January  21, 1997.  The 
window  period  for  filii^  applications 
for  Channel  249A  at  Barron,  Wisconsin, 
will  open  on  January  21,  1997,  and  close 
on  February  21, 1997. 


FOR  FURTHER  INFORMATION  CONTACT: 
Kathleen  Scheuerle.  Mass  Media 
Bureau,  (202)  418-2180. 
SUPPLEMENTARY  INFORMATION:  This  is  a 
simunary  of  the  Commission's  Report 
and  Order,  MM  Docket  No.  96-15, 
adopted  November  29. 1996.  and 
released  December  6. 1996.  The  full  text 
of  this  Commission  decision  is  available 
for  inspection  and  copying  diuing 
normal  business  hours  in  the 
Commission's  Reference  Center  (Room 
239),  1919  M  Street,  NW,  Washington, 
D.C.  The  complete  text  of  this  decision 
may  also  be  piuchased  from  the 
Commission's  copy  contractors. 
International  Transcription  Services, 
Inc.,  2100  M  Street,  N.W.,  Suite  140, 
Washington,  D.C  20037,  (202)  857- 
3800. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 

Part  73  of  Title  47  of  the  Code  of 
Federal  Regulations  is  amended  as 
follows: 

PART  73— [AMENDED] 

1.  The  authority  citation  for  Part  73 
continues  to  read  as  follows: 

Autfaoritjr:  Sees.  303. 48  Stat.,  as  amended, 
1082;  47  U.S.C.  154.  as  amended. 

173.202    [Amended] 

2.  Section  73.202(b),  the  Table  of  FM 
Allotments  under  Wisconsin,  is 
amended  by  removing  Channel  249C3 
and  adding  Channel  256C2  at  Rice  Lake 
and  by  addUng  Barron,  Channel  249A. 

Federal  Communications  Commission. 

John  A.  Kartniaos, 

Qiief,  Allocations  Branch,  Pciicyand  Rules 
Division  Mass  Media  Bureau. 

[FR  Doc.  96-31658  Filed  12-12-96;  8:45  am) 
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DEPARTMENT  OF  DEFENSE 

48  CFR  Part  231 
[DFARSCese  98-0330] 

Defenae  Federal  Acquisition 
Regulation  Supplement;  Individual 
Compensation 

AGENCY:  Department  of  Defense  (DoD). 
ACTION:  Interim  rule  with  request  for 
comments. 

summary:  The  Director  of  Defense 
Procurement  has  issued  an  interim  rule 
amending  the  Defense  Federal 
Acquisition  Regulation  Supplement 
(DFARS)  to  implement  Section  8071  of 
Pub.  L.  104-208  by  placing  a  ceiling  cm 
allowable  individual  compensation 
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under  DoD  ctmtracts  when  payments  are 

from  funds  appropriated  in  fiscal  year 

1997. 

DATES:  Effective  date:  December  13, 

1996. 

Comment  date:  Comments  on  the 
interim  rule  should  be  submitted  in 
writing  to  the  address  shown  below  on 
or  before  February  11, 1997,  to  be 
considered  in  the  formulation  of  the 
final  rule. 

ADDRESSES:  Interested  parties  should 
submit  written  comments  to:  Defense 
Acquisition  Regulations  Coimcil,  Attn: 
Ms.  Sandra  G.  HaberUn,  PDUSD  (A&T) 
DP  (DAR),  IMD  3D139. 3062  Defense 
Pentagon,  Washington,  DC  20301-3062. 
Telefax  number  (703)  602-0350.  Please 
cite  DFARS  Case  96-D330  in  all 
correspondence  related  to  this  issue. 
FOR  FURTHER  INFORMATION  CONTACT: 
Ms.  Sandra  G.  Haberlin,  (703)  602-0131. 

SUPPLEMENTARY  INFORMATION: 

A.  Background 

This  interim  rule  revises  DFARS 
231.205-6,  Compensation  for  Personal 
Services,  to  implement  Section  8071  of 
the  National  Defense  Appropriations 
Act  for  Fiscal  Year  1997  (Pub.  L.  104- 
208).  Section  8071  limits  allowable 
individual  compensation  costs  for  all 
contractor  personnel  to  $250,000  per 
year.  This  restriction  applies  to  DoD 
contracts  when  payments  are  from 
funds  appropriated  in  fiscal  year  1997. 

B.  Determination  to  Issue  an  Interim 
Rule 

A  determination  has  been  made  imder 
the  authority  of  the  Secretary  of  Defense 
to  issue  this  rule  as  an  interim  rule. 
Urgent  and  compelling  reasons  exist  to 
promulgate  this  rule  without  prior 
opportimity  for  public  comment.  This 
rule  implements  Section  8071  of  the 
National  Defense  Appropriations  Act  for 
Fiscal  Year  1997  (Pub.  L  104-208), 
which  was  effective  upon  enactment  on 
September  30, 1996.  However, 
comments  received  in  response  to  the 
publication  of  this  rule  will  be 
considered  in  formtilating  the  final  rule. 

C  Regulatory  Flexibility  Act 

The  interim  rule  is  not  expected  to 
have  a  significant  economic  impact  cm 
a  substantial  nimiber  of  small  entities 
within  the  meaning  of  the  Regtilatory 
Flexibility  Act.  5  U.S.C  601,  et  seq., 
because  most  contracts  awarded  to 
small  entities  use  simplified  acquisition 
procedures  or  are  awarded  cm  a 
competitive,  fixed-price  basis,  and  do 
not  require  application  of  the  cost 
principle  contained  in  this  rule.  An 
Initial  Regulatory  Flexibility  Analysis 
has.  thoefbre.  not  been  peilonned. 


Comments  are  invited  from  small 
businesses  and  other  interested  parties. 
Comments  from  small  entities 
concerning  the  affected  DFARS  subpart 
also  will  be  considered  in  accordance 
with  Section  610  of  the  Act  Such 
comments  should  be  submitted 
separately  and  should  cite  DFARS  Case 
96-D330  in  correspondence. 

D.  Paperwork  Reduction  Act 

The  Paperwork  Reduction  Act  does 
not  apply  because  the  interim  rule  does 
not  impose  any  new  reporting  or 
recordkeeping  requirements  which 
require  the  approval  of  the  Office  of 
Management  and  Budget  under  44 
U.S.Q3501,etseg. 

List  of  Subjects  in  48  CFR  Part  231 

Government  procurement. 

Michek  P.  Patanon, 

Executive  Editor.  Defense  Aapiisition 
Regulations  Council. 

Therefore,  48  CFR  Pari  231  is 
amended  as  follows: 

1.  The  authority  citation  for  48  CFR 
Part  231  continues  to  read  as  follows: 

Authority:  41  U.S.C  421  and  48  CFR 
Chapter  1. 

PART  231— CONTRACT  COST 
PRINCIPLES  AND  PROCEDURES 

2.  Section  231.205-6  is  amended  by 
redesignating  paragraphs  (a)(2)(i)  and 
(a)(2)(ii)  as  paragraphs  (a)(2)(i)(A)  and 
(a)(2)(i}(B),  respectively,  and  by  adding 
a  new  paragraph  (a)(2)(ii)  to  read  as 
follows: 

231.205-6   Compensation  for  pereonal 

(a)(2)  •  •  ' 

(ii)  Costs  for  individtial  compensation 
in  excess  of  $250,000  per  year  are 
unallowable  tmder  new  DoD  contracts 
funded  by  fiscal  year  1997 
appropriations  (Section  8071  of  Public 
Law  104-208).  For  purposes  of  this 
limitation,  the  term  "compensation" 
mean^— 

(A)  The  total  amount  of  taxable  wages 
paid  to  the  employee  for  the  year 
concerned;  plus 

(B)  The  total  amount  of  elective 
deferred  compensation  earned  by  the 
onployee  in  the  year  concerned. 

[PR  Doc.  96-31677  Filed  12-12-96;  8:45  am] 


DEPARTMENT  OF  TRANSPORTATION 

n  wearch  and  Spedsi  Programs 
AdmlnistFalion 

49  CFR  Chapter  I 

[Notice  No.  96-251 

Advisory  Notloa:  TFansportatton  of  Air 
Carriw  Company  Materials  (COMAT) 
by  Aircraft 

AGENCY:  Research  and  Special  Programs 
Administration  (RSPA),  DOT. 
ACTION:  Advisory  guidance. 

SUMMARY:  This  document  provides 
advisory  guidance  as  to  the  extent  and 
application  of  exceptions  from  the 
Hazardous  Materials  Regulations 
applicable  to  the  transportation  of  an  air 
carrier's  company  materials. 
FOR  FURTHER  MFORMATION  CONTACT: 
Edward  T.  Mazzullo,  Director,  Office  of 
Hazardous  Materials  Standards,  RSPA, 
Department  of  Transportation.  400      ^ 
Seventh  Sdwt.S.W..  Washington,  DC 
20590-0001,  Telephone  (202)  366-8553. 
SUPPLEMENTARY  MFORMATION:  In 
testimony  at  a  recent  hearing  conducted 
by  the  National  Transportation  Safety 
Board  (NTSB),  and  in  a  position  paper 
prepared  for  the  hearing  by  the  Air  Line 
Pilots  Association  (ALP A),  concerns 
were  expressed  with  regaid  to  the 
provisions  of  §  175.10(a)(2)  of  the 
Hazardous  Materials  Regulations  (HMR; 
49  CFR  Parts  171-80).  appUcable  to  an 
air  carrier's  transportation  of  its  own 
company  materials  (OOMAT).  This 
advisory  guidance  is  being  issued  to 
clarify  the  application  of  these 
provisions  of  the  HMR  and  to  overcome 
a  niunber  of  apparent 
misunderstandings  of  them. 

Part  175  of  the  HMR  is  entiUed 
"Carriage  By  Aircraft"  and  applies  to 
the  acceptance  for  transportation, 
loading,  and  transportation  of  hazardous 
materials  in  any  aircraft  in  the  United 
States  and  in  aircraft  of  U.S.  registry 
anywhere  in  air  commerce.  Section 
175.10  of  the  part  is  entiUed 
"Exceptions."  Paragraph  (a)(2)  of  the 
section  (herein  referred  to  as  the 
OOMAT  exception)  follows  an 
introduction  stating  "Tliis  subchapter 
(the  HMR]  does  not  apply  to:"  and  reads 
as  follows: 

(2)  Hazardous  matsrials  raquired  aboud  an 
aiicrafl  in  accordance  with  the  applicable 
•iiwarthinen  requimnents  and  operating 
regulations.  Unless  otlierwriae  approved  ^ 
the  Associate  Administrator  for  Hazardous 
Matnials  Safety,  items  of  replacement  for 
such  hazardous  materials  must  be 
transported  in  accordance  with  this 
sulicfaapter  except  that — 

(i)  In  place  of  the  required  packagingB. 
parkagings  specially  designed  for  me 
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transport  of  aircnft  tparas  and  supplies  may 
bs  usad.  providad  such  packagmgs  provida  at 
least  an  aquivalant  level  of  protactioa  to 
thoae  that  would  be  raquiied  by  this 
subchaptv; 

(11)  Aircraft  batteries  are  not  subject  to 
quantity  limitations  such  as  those  provided 
in  $172,101  or  §  17S.75(a)  of  this  subchapter 
and,  (ill)  A  tire  assembly  with  a  serviceable 
tin  is  not  subject  to  the  provisions  of  this 
subchapter  provided  the  tiro  is  not  inflated 
to  a  gauge  pressure  exceeding  the  maximum 
rated  preastire  for  that  tire. 

The  first  sentence  of  paragraph  (a)(2) 
addresses  hazardous  materials  remiired 
for  the  operation  of  an  aircrait  under  ■ 
applicable  provisions  of  Federal 
Aviation  Administration  regulations  in 
14  CFR.  These  items  include  equipment 
required  to  be  carried  aboard  the 
aircraft,  such  as  portable  fire 
extinguishers,  and  installed  equipment 
containing  hazardous  materials,  such  as 
cylinders  containing  oxygen.  This 
sentence  simply  reiterates  that  the  HMR 
do  not  apply  to  installed  comp<«ients  of 
an  aircraft  and  other  items  required  to 
be  on  the  aircraft,  because  the  HMR 
regulate  hazardous  materials 
transported  in  commerce  (e.g., 
hazardoiis  materials  transported  as 
cargo,  baggage,  or  as  items  carried  an  by 
passengers  or  crewmembers). 

The  second  sentence  of  paragraph 
(a)(2]  contains  intrtxluctory  text  and 
three  subparagraphs  and  states,  in  part, 
that"  •  •  •  items  of  replacement /or 
such  hazardous  materials  must  be 
transported  in  accordance  with  this 
subchapter  (the  HMR)  •  •  *  •• 
[emphuis  added].  The  sentence 
addresses  only  items  of  replacement  for 
those  hazardous  materials  reqtiired 
aboard  an  aircraft  in  accordance  with 
the  apphcable  airworthiness 
requirements  and  operating  regulations. 
These  replacement  items  are  transported 
in  commerce  and  must  be  offered  and 
transported  in  conformance  with  the 
HMR,  except  for  the  Umited  relief 
provided  in  subparagraphs  (i),  (ii).  and. 

(iii). 

The  exceptions  in  the  second 
sentence  do  not  apply  to  many  of  the 
hazardous  materiaLs  consiunml  or  used 
in  the  aircraft  industry  such  as  paints, 
diemicals  for  corrosion  removal, 
automotive  batteries,  engine-poMrered 
ground  equipment  containing  fiiel,  and 
wastes.  These  materials  must  be  ofiiered 
and  transported  in  conformance  with 
the  HMR 

Serviceable  items  and  items  removed 
for  servicing  or  repair,  that  are  items  of 
replacement,  are  eUgible  for  the 
exceptions  in  §  175.10(a)r2)  when 
otherwise  offered  for  transportation  in 
compliance  with  the  HMR  However,  an 
expoidable  device  such  as  a  fuel 
saturated  filter  or  an  oxygen  generator 


removed  from  an  aircraft  for  immediate 
or  eventual  disposal  is  not  an  item  of 
replacement  and  may  not  be  carried 
aboard  aircraft  under  $  175.10(a)(2). 

Subparagraph  (a)(2)(i)  permits  the  use 
of  packagings  specially  designed  for  the 
transport  of  aircraft  spares  and  supplies, 

t>rovided  such  packagings  provide  at 
east  an  equivalent  level  of  protection  to 
those  that  would  otherwise  be  required 
by  the  HMR  This  exception  allows  air 
carrien  to  use  specialized  packagings 
not  specifically  addressed  in  the  HMR. 
such  as  lined  aluminiun  cases  for 
overpacking  cylinden.  It  does  not 
address  materials  that  are  not  necessary 
to  meet  applicable  airworthiness 
requirements  and  operating  regulations. 
Subparagraph  (a)(2)(ii)  provides  relief 
from  qtiantity  limitations  for  aircraft 
batteries,  allowing  aircraft  batteries 
which  are  (X)MAT  to  be  transported  in 
larger  sizes  or  in  greater  quantities  than 
would  normally  be  permitted,  when  all 
other  provisions  of  the  HMR  are 
followed. 

Subparagraph  (a)(2)(iii)  removes  the 
application  of  the  HMR  from  a  tire 
assembly  with  a  serviceable  tire 
provided  the  tire  is  not  inflated  to  a 
gauge  pressiue  exceeding  the  nunriTnnm 
rated  pressure  for  that  tire.  Only  this 
third  exception  relating  to  tires,  removes 
the  application  of  the  HMR  Therefore, 
among  other  requirements,  the 
following  apply  to  all  hazardotis 
materials  carried  as  items  of 
replacement  (as  discussed  above)  undOT 
the  CXDMAT  provisions  of 
subparagraphs  (a)(2)(i)  and  (ii): 


Subject 

Citation:  49  CFR— 

TiaMng      „. 

P«t  172,  Subpart  H 
and  §175.20. 

Fottoidden  Materials  .. 

§§173.21  and 

173.54. 

Parts  172, 173  and 

178.  In  particular 

173.24,  173.24a 

and  173.27. 

MaiWng  .....„„. ........ 

Part  172,  Subpart  0. 

l.^itMrikig  

Part  172,  Subpart  E. 
Part  172,  SubpwtC. 

Shipping  Papers  and 

Certification. 

Quantity  limitations 

§§172.101  and 

per  package— Pas- 

173.27. 

senger  Aircraft. 

Quantity  limitations 

§§172.101  and 

per  package- 

173.27. 

Cargo  Airciaft. 

Quantity  Imitations— 

§175.75. 

Inacce8st)te  cargo 

compartments. 

NooncaDon  oi  rmom>- 

§175.33. 

Command. 

Reports  otdtocrep- 

§175.31. 

ancies. 

- 

Incident  Reporting 

§§171.15w«i 

171.16. 

RSPA  published  a  doctunent  entitled 
"Advisory  Guidance;  Offiaring, 
Accepting,  and  Transporting  Hazardous 
Materials"  in  the  Federal  Register  on 
June  14, 1996  (61  FR  30444).  The 
guidance  addressed  a  niunber  of  topics 
related  to  the  safe  transportation  of 
hazardous  materials. 

Persons  who  supervise  or  perform 
hazardous  materials  functions, 
including  persons  who  manufacture 
packagings,  prepare  and  package 
hazardous  materials  and  otherwise 
perform  functions  leading  to  the 
introduction  of  hazardous  materials  into 
transportation,  are  encouraged  to  review 
the  guidance  in  its  entirety.  See  the 
definition  of  "Hazmat  employer"  and 
"Hazmat  employee"  in  49  CFR  171.8.  In 
many  cases,  more  than  one  person  may 
be  involved  in  the  performance  of 
offering  functions  in  addition  to  the 
person  executing  the  certification 
required  by  §  172.204.  See  RSPA's 
interpretations  at  55  FR  6758  (Feb.  26, 
1990)  and  57  FR  48740  (Oct.  28, 1992). 

As  stated  in  section  in  of  the  advisory 
guidance  (61  FR  at  30446): 

The  HMR  are  only  efiective  when  pOTSons 
who  engage  in  day-to-day  trensp>ortation- 
related  activities  malce  a  concerted  effort  to 
ensure  their  own  compliance,  as  well  as  that 
of  others  from  who  they  may  receive 
shipments. 

RSPA  urges  all  persons  involved  in 
hazardous  materials  transportation 
activities  to  carefully  examine  all  of 
their  procediues  to  ensure  conformance 
with  the  HMR. 

Issued  in  Washington,  DC,  on  December 
10, 1996. 
Alan  L  Roberts, 

Associate  Administrator  for  Hazardous 
Materials  Safety. 

(FR  Doc.  96-31648  Filed  12-12-96;  8:45  am] 
■LUNQ  COM  ttifl  aa  r 


49  CFR  Chaptar  I 
[Notice  No.  96-24] 

Advisory  Guidance;  Transportation  of 
Hazardous  Materials  In  MC  330and  MC 
331  Cargo  Tanks 

AQENCY:  Research  and  Special  Programs 
Administration  (RSPA),  DOT. 

ACTION:  Advisory  guidance. 

SUMMARY:  Recently,  RSPA  was  advised 
by  the  Federal  Hi^way  Administration 
of  a  hazardous  materials  incident  which 
occurred  in  North  Carolina  on 
September  8, 1996.  Preliminary 
information  suggests  there  may  be  a 
problem  in  the  unloading  configuration 
of  a  niunber  of  MC  330  and  MC  331 
cargo  tank  motor  vehicles  used  to 
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transp<»l  liquefied  petroleum  gas.  The 
problem  may  result  in  a  failure  of  a 
.  cargo  tank's  excess  flow  feature  within 
its  emergency  discharge  control  system 
to  function  when  a  transfer  hose  or 
piping  fails.  Persons  involved  in  the 
design,  manulscture,  assembly, 
maintenance,  or  transportation  of 
hazardous  materials  in  MC  330  and  MC 
331  cargo  tank  motor  vehicles  are 
reminded  that  these  tanks  and  their     ' 
components  must  conform  to  the 
Hazardous  Materials  Regulations. 
FOR  FURTHER  MFORMATIOH  CONTACT:  Ron 
Kirkpatrick,  Office  of  Hazardous 
Materials  Technology,  Research  and 
Special  Programs  Administration, 
telephone  (202)  366-4545,  or  Steve 
Keppler,  Office  of  Motor  Carrier  Safety 
and  Technology,  Safety  &  Hazardous 
Materials  Division,  Federal  Highway 
Administration,  telephone  (202)  366- 
2978,  U.S.  Department  of  Tianspoita- 
tion,  400  Seventh  Street,  S.W., 
Washington,  D.C.  20590-0001. 
SUPPLBMENTARY  INFORMATION:  On 
September  8, 1996,  more  than  35,000 
gallons  of  propane  were  released  during 
a  delivery  at  a  bulk  storage  facifity  in 
Sanford,  NC.  During  the  imloading  of  an 
MC  331  cargo  tank  into  two  30,000- 
gallon  storage  tanks,  the  discharge  hose 
became  separated  from  its  hose  coupling 
at  the  storage  tank  inlet  connection. 
Most  of  the  cargo  tank's  9800  gallons 
and  more  than  30,000  gallons  from  the 
storage  tanks  were  released  dioing  this 
incident. 

The  driver  became  aware  of  the 
system  fedlure  when  the  hose  began  to 
violently  oscillate  while  releasing  liquid 
propane.  He  immediately  shut  down  the 
enj^e,  stopping  the  discharge  piunp, 
but  he  could  not  access  the  remote 
closure  control  to  close  the  internal  stop 
valve.  The  excess  flow  feature  of  the 
emergency  discharge  control  system  did 
not  function,  and  propane  continued  to 
be  released  from  the  system. 
Additionally,  the  back  flow  check  valve 
on  the  storage  tank  system  did  not 
function  and  propane  was  released  from 
the  storage  tanks.  In  light  of  the  large 
quantity  of  propane  released,  this 
incident  could  have  resulted  in  a  loss  of 
life  and  significant  property  damage  if 
the  gas  had  reached  an  ignition  source. 
Fortunately,  there  was  no  fire. 

Over  the  past  ten  years,  nine  similar 
instances  of  propane  release  have  been 
reported  that  involved  local  deliveries 
by  small  cargo  tank  motor  vehicles.  In 
each  instance,  the  amoimt  of  propane 
released  was  much  less  than  in  the 
Sanford  incident.  However,  fires 
resulted  in  the  majcHity  of  these 
incidents,  and  several  persons  were 
injured.  From  a  review  of  the  reports,  it 


appeare  that  the  excess  flow  featxire  of 
the  emergency  discharge  control 
systems  did  not  function  as  intended.  In 
most  cases,  leakage  was  stopped  by 
using  the  remote  ranergency  shut-down 
operator  to  close  the  internal  stop  valve. 

Manufacturers  of  MC  331  cargo  tanks 
and  persons  who  operate,  repair,  test, 
inspect,  assemble  or  modify  MC  330  or 
MC  331  cargo  tanks  are  reminded  of  the 
following  requirement  in  the  Hazardous 
Materials  Regulations  (HMR): 

For  MC  331  cargo  tanks  intended  for 
use  in  transporting  compressed  gas 
(except  carbon  dioxide,  refrigerated 
Uquid),  §  178.337-ll(a){l)(i)  specifies: 
Each  bitemal  self-closing  stop  valve  and 
excess  flow  valve  must  automatically 
close  if  any  of  its  attachments  are 
shewed  off  or  if  any  attached  hoses  or 
piping  are  separated. 

Although  the  regulatory  citation  is  not 
the  saAe  as  when  the  rule  was  first 
adopted,  this  requirement  has  been  in 
the  HMR  for  more  than' forty  years. 

For  MC  330  and  MC  331  cargo  tanks. 
§  173.315(n)  specifies:  Each  MC  330  and 
MC  331  cargo  tank  used  to  transport  a 
flammable  gas.  anhydrous  ammonia  or 
hydrogen  chloride,  refrigerated  liquid 
must  have  each  liquid  opening 
equipped  in  accordance  with  §  178.337- 
11  of  this  subchapter. 

Similar  requirements  also  are 
specified  in  Occupational  Safety  and 
Health  Administration  regulations  (29 
CFR  1910.110)  and  in  the  National  Fire 
Protection  Association's  "Standard  for 
the  Storage  and  Handling  of  Liquefied 
Petroleum  Gases"  (NFPA  58). 

On  June  14, 1996,  RSPA  published  a 
document  entitled  "Advisory  Guidance; 
Offering,  Accepting,  and  Transporting 
Hazardous  Materials"  in  the  Federal 
Register  (61  FR  30444).  The  gmdance 
addressed  a  niunber  of  topics  related  to 
the  safe  transportation  of  hazardous 
materials.  Persons  who  supervise  or 
perform  hazardous  materials  functions, 
including  persons  who  design, 
manufacture,  assemble,  maintain  or 
operate  cargo  tanks,  or  otherwise 
perform  functions  leading  to  the 
introduction  of  hazardous  materials  into 
transportation,  are  encouraged  to  review 
the  gtiidance  in  its  entirety  and  to  take 
all  necessary  measures  to  ensure 
compliance  with  the  HMR 

Issued  in  Washington,  DC  on  Decembo' 
10. 1996. 

Alan  L  Roberts, 

Associate  Administrator  fw  Hazardous 
Materials  Safety. 

[FR  Doc  96-31731  Filed  12t12-96;  8:45  am] 


DEPAFmiENT  OF  COMMERCE 

National  Ocaanie  and  Atmoapharic 
Admlnistratton 

50CFRParte22 

[DodMt  No.  9a091«266-6336-«2;  U>. 

0620980] 

RIN  0648^091 

Flaharlaa  Of  Itia  Cartbbaan,  Gulf  Of 
Maxico.  and  South  Atlantic;  Quaan 
Conch  Raaourcaa  of  Puarto  Rico  and 
tha  U.S.  Virgin  Manda;  Initial 
Ragulatlona 

AGENCY:  Natioiud  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA). 
Commerce. 
ACTION:  Final  rule. 

SUMMARY:  NMFS  issues  this  final  rule  to 
implement  the  Fishery  Management 
Plan  for  Queep  Conch  Resources  of 
Puerto  Rico  and  the  U.S.  Virgin  Islands 
(FMP).  The  FMP  restricts  the  taking  of 
queen  conch  in  or  from  the  exclusive 
economic  zone  (EEZ)  aroimd  Puerto 
Rico  and  the  U.S.  Virgin  Islands  (USVI) 
in  order  to  restore  overfished  stocks. 
EFFbCIIVE  DATE:  January  13, 1997. 
ADDRESSES:  Requests  for  copies  of  the 
Final  Regulatory  Flexibility  Analysis 
(FRFA)  should  be  sent  to  the  Southeast 
Regional  Office,  NMFS.  9721  Executive 
Center  Drive  N..  St  Petereburg,  FL 
33702.  Requests  for  copies  of  the  FMP. 
which  includes  a  regulatory  impact 
review  (RIR)/initial  regulatory  flexibility 
analysis  (IRFA),  and  a  final 
environmental  impact  statement  (FEIS), 
should  be  sent  to  Uie  Caribbean  Fishery 
Management  Council  (Council],  268 
Munoz  Rivera  Avmiue,  Suite  1108,  San 
Juan.  PR  00918-2577. 
FOR  FURTHER  INFORMATION  CONTACT: 
Georgia  Cranmore.  813-570-5305. 
SUPPLEMENTARY  INFORMATION:  The  FMP 
was  prepared  by  the  Council  under  the 
authority  of  the  Magnuson-Stevens 
Fishery  Conservation  and  Management 
Act  (Magnuson-Stevens  Act). 

Back^und  information  on  the  condi 
resources  of  the  Caribbean  KFZ  and  the 
rationale  for  the  management  measures 
in  the  YMP  were  contained  in  the 
preamble  to  the  proposed  rule  (61  FR 
50794.  September  27, 1996)  and  are  not 
repeated  here. 

Public  comments  were  invited  on  the 
FMP,  the  proposed  rule,  the  IRFA,  and 
other  supporting  dociunents  through 
November  12, 1996.  NMFS  approved 
the  FMP  on  November  22. 1996. 

Conunents  and  Reqwnses 

Comments  were  received  from  the 
U.S.  Fish  and  Wildlife  Service 


65482      Federal  Regiater  /  Vol.  61.  No.  241  /  Friday.  December  13.  1996  /  Rules  and  Regulations 


(USFWS).  the  Environmental  Protection 
Agency  (EPA),  and  the  Center  for 
Marine  Conservation  (CMC).  USFWS 
believes  the  FMP  and  associated 
dooiments  outline  the  resource  and 
proposed  impacts  adequately.  The  EPA 
concluded  that  it  has  no  objection  to  the 
implementation  of  the  FMP. 

Conunent:  CMC  supports  the 
management  measures  but  is  concerned 
that  these  measures  alone  may  not 
accomplish  the  goals  of  eliminating 
overfilling,  ensuring  a  sustainable 
fishery,  or  restoring  healthy  conch 
populations.  CMC  urges  NMFS  to 
consider  a  prohibition  of  scuba  harvest, 
the  establishment  of  protected  areas, 
and  the  development  of  management 
measures  for  other  species  in  the 
management  imit. 

Response:  NMFS  believes  that  the 
FMP  is  a  good  first  step  in  the 
restoration  of  queen  conch  populations 
in  the  U.S.  Caribbean;  however,  NMFS 
agrees  with  CMC  that  more  needs  to  be 
done  in  the  very  near  future  to  further 
reduce  fishing  mortality.  Although  the 
prohibition  on  harvest  by  scuba  diving 
was  a  preferred  option,  Uie  Council 
heard  testimony  from  conch  fishermen 
during  pubUc  hearings  that  most  of  their 
recent  catches  are  &om  the  EEZ.  The 
Council  was  unwilling  to  impose  such 
a  major  burden  on  the  conch  fishermen 
without  additional  information  on  catch 
histories  and  population  trends.  Puerto 
Rico  is  considering  a  niunber  of  marine 
reserves  in  State  waters,  and  the  Council 
is  developing  an  amendment  to  its  coral 
plan  to  establish  a  marine  reserve  oS  ^t. 
John,  USVI.  Additional  protected  areas, 
which  will  benefit  conch  populations, 
are  expected  to  be  estabUshed  in  the 
U.S.  Caribbean  as  an  alternative  to  more 
traditional  fishery  management 
measiues.  Most  organisms  sold  as  curios 
and  used  in  handicrafts  in  Puerto  Rico 
are  imported,  primarily  from  the 
Philippines.  Conunercial  shell 
collecting  does  not  appear  to  be  a 
problem  here  as  it  is  in  other  areas. 
However,  the  Coimcil  is  prepared  to 
address  impacts  of  the  collection  of 
mollusk  shells  for  the  curio  market  if 
information  becomes  available 
indicating  the  need  for  action. 

Claasification 

The  Regional  Administrator, 
Southeast  Region,  NMFS.  determined 
that  the  FMP  is  necessary  for  the 
conservation  and  management  of  the 
conch  resources  of  the  Caribbean  Sea 
and  that  it  is  consistent  with  the 
Magnuson-Stevens  Act  and  othw 
applicable  law. 

This  action  has  been  determined  to  be 
not  significant  for  purposes  of  E.O. 
12866. 


The  Coimdl  prepared  an  FEIS  for  this 
FMP;  a  notice  of  availability  for  public 
comment  was  pubhshed  on  August  29, 
1966  (61  FR  45395).  According  to  the 
FEIS,  the  restrictions  in  the  FMP  would 
benefit  the  natural  environment  for  the 
queen  conch  fishery. 

The  Council  prepared  an  IRFA  for  the 
proposed  rule  as  required  under  the 
Regulatory  Flexibility  Act  The  IRFA 
concluded  that  the  FMP's  proposed 
measures  would,  if  approved  and 
implemented,  have  a  significant 
economic  effect  on  a  substantial  number 
of  small  entities.  Copies  of  the  IRFA  are 
available  from  the  Cotmcil  (see 
ADDRESSES).  / 

.  Following  the  public  comment,  NMFS 
prepared  an  FRFA.  Copies  of  the  FRFA 
are  available  bom  NMFS  (see 
ADDRESSES).  The  following  is  a  *^ 

svunmary  of  the  FRFA. 

This  nnal  rule  is  iiecessary  to  rebuild 
the  overfished  queen  conch  resouoae  in 
the  U.S.  EEZ  aroimd  Puerto  Rico  and 
the  USVI  (Caribbean  EEZ).  Trends  in 
queen  conch  landings  since  the  early 
19808  suggest  declines  in  abundance  of 
over  50  percent.  ThisTule  is  designed  to 
rebuild  the  overfished  conch  resources 
in  the  Caribbean  EEZ  by  protecting 
spawning  stocks  and  reducing  fishing 
effort.  This  rule  (1)  reqiiires  that  a 
Caribbean  conch  resource  in  or  from  the 
Caribbean  EEZ  be  landed  in  its  shell;  (2) 
prohibits  possession  and  sale  of  queen 
conch  below  a  minimnin  size;  (3) 
establishes  daily  recreational  and 
commercial  harvest  limits  for  queen 
conch;  (4)  establishes  a  3-month  closed 
season  regarding  the  harvest  of  queen 
conch;  and  (5)  prohibits  the  use  of 
hookah  gear  for  harvesting  queen  conch. 

The  one  substantive  pubUc  comment 
received  on  the  proposed  rule  suggested 
that  the  Council  should  pro[>ose 
additional  actions  to  restore  queen 
conch  stocks,  such  as  a  prohibition  of 
the  use  of  scuba  for  harvesting  conch. 
NMFS  observes,  however,  that  the 
Coimcil-did  consider  and  assess  options 
for  additional  management  actions  in  its 
RIR/IRFA  and  in  other  analyses  of  the 
impacts  of  various  management  options 
(e.g.,  the  FEIS).  The  Council  concluded 
that  the  other  options  considered  were 
likely  to  increase  short-term,  adverse 
economic  impacts  or  were  unnecessary 
at  this  time  for  achieving  the  FMP's 
objectives.  In  approving  the  FMP,  NMFS 
agreed  with  the  conclusions  of  the 
Council's  analyses  of  regulatory 
impacts.  Accordingly,  ^s  comment  did 
not  result  in  changes  to  the  conclusions 
of  the  IRFA. 

The  FRFA  indicates  that  this  rule  will 
result  in  significant  economic  impacts 
on  a  substantial  nnmber  of  small 
entities.  The  commercial  queen  conch 


fishery  is  composed  entirely  of  small 
businesses.  Although  the  exact  number 
of  small  businesses  is  unknown,  the 
Coundl's  analyses  indicate  that  at  least 
30  percent  of  all  queen  conch  fishing 
trips  will  be  afiiacted  by  the  rule.  The 
requirement  to  land  queen  conch  in  the 
shell,  rather  than  discarding  the  shell  at 
sea,  can  reduce  the  ex-vessel  value  of  a 
day's  catch  because  vessel  capacity  may 
be  exceeded  in  certain  small  vessels 
traditionally  used  in  this  fishery.  The 
size  limit  would  increase  the  cost  of 
fishing  and  redtioe  the  amount  of  conch 
taken  on  some  trips,  at  least  in  the  short 
term.  However,  the  Coimcil  was  unable 
to  quantify  these  potential  changes  in 
net  benefits  because  most  quantitative 
data  have  not  been  collected  for  this 
previously  imregulated  fishery. 
Assuming  fishermen  do  not  compensate 
for  the  reduction  in  queen  conch 
harvests  through  increased  harvests  of 
other  species,  estimated  reductions  in 
gross  revenues  per  trip  in  Puerto  Rico 
imder  a  commercial  trip  limit  of  150 
queen  conch  will  average  $12,  a  decline 
of  about  7.5  percent.  Average  gross 
revenues  per  trip  in  the  USVI  will 
decline  by  $5,  a  decline  of  less  than  2 
percent.  Assiuning  most  U.S.  Caribbean 
commercial  queen  conch  fishermen 
reside  in  Puerto  Rico,  the  5  percent 
criterion  for  significant  effects  will 
probably  be  met.  Impacts  on  small 
entities  from  the  closed  season  (July- 
September)  are  expected  to  be  minimal 
because  fishermen  will  shift  effort  to 
other  fisheries,  such  as  lobsters  and 
snappers,  diuing  the  siimmer  season. 
Revenues  for  USVI  queen  conch 
fishermen  did  not  decline  significantly 
when  a  seasonal  closure  went  into  effect 
in  USVI  waters.  Prohibiting  diving  gear 
that  provides  a  continuous  air  supply 
from  the  surface,  such  as  hookah,  is 
likely  to  have  only  a  very  minor  impact 
on  small  entities.  Although  no  data  exist 
to  dociunent  the  extent  of  the  use  of 
hookah  to  take  queen  conch,  it  is 
thought  to  be  insignificant  relative  to 
sciiba  and  &«e-diving. 

In  trying  to  minimize  significant 
economic  impacts  on  small  entities,  the 
Council  and  NMFS  considered 
numerous  management  alternatives  in 
selecting  the  preferred  management 
measures  regarding  landing  conch 
whole,  size  limits,  harvest  limits,  closed 
season,  and  gear  restrictions.  In  general, 
the  approved  FMP  measures  wiU  create 
imavoidable  short-term  economic  losses 
for  the  impacted  small  business  entities. 
However,  all  these  measures  were 
proposed  by  the  Council  and  approved 
by  NMFS  betiatise  they  are  considered 
the  most  appropriate  means  of 
rebuilding  me  overfished  queen  conch 
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resource  while  maintaining  an  ongoing 
commercial  fishoy.  The  long-tenn 
biological  and  economic  benefits  of 
these  measures  are  expected  to  exceed 
any  short-term  economic  costs  to  the 
fishery.  The  Council  considered  a  5-year 
mcuratorium  on  harvesting  queen  conch, 
which  would  have  had  severe  economic 
impacts.  The  Couiuiil  chose,  instead,  to 
pursue  an  efibrt-reduction  program  with 
fewer  economic  impacts  tl^  the  total 
closiue.  Regarding  the  measure 
requiring  kmding  of  whole  conch,  the 
FRFA  indicates  that  this  would  allow 
enforcement  personnel  to  identify  the 
conch  species  and,  thus,  enforce  the 
minimum  size  limit  for  queen  conch. 
This  provision  is  expected  to  reduce 
fishing  effort  by  limiting  the  amount  of 
queen  conch  that  can  be  carried  aboard' 
a  fishing  vessel.  Conch  fishermen 
testified  that  they  would  prefer  to  land 
conch  meat  only;  however,  there  is  no 
readily  available  method  of 
distingmshing  between  the  meats  of 
queen  conch  and  other  conch  resources. 
In  addition,  there  is  no  reliable 
correlation  between  the  age  of  a  queen 
conch  and  the  weight  of  its  meat. 
Regarding  the  size  limits,  recent 
scientific  studies  indicate  that 
protecting  queen  conch  less  than  9 
inches  (22.9  cm)  in  length  and  less  than 
%  inch  (9.5  mm)  in  lip  width  is  likely 
to  increase  the  spawning  stock  biomass. 
Lower  size  limits  are  not  expected  to 
achieve  this  objective  although  they 
would  likely  have  a  reduced  impact  on 
small  entities.  Regarding  harvest  limits, 
the  Council  believes  that  the  limit  of 
150  queen  conch  per  day  will  restrict 
commercial  fishermen  to  approximately 
current  levels  of  harvest.  An  alternative 
considered  by  the  Coimcil  was  to 
establish  a  harvest  limit  of  75  queen 
conch  per  commercial  fisherman. 
However,  the  Coimcil  decided,  based  on 
anticipated  adverse  economic  impacts, 
to  maintain  curr«it  levels  of  harve^ 
until  data  show  that  a  reduction  in  the 
harvest  limit  is  necessary.  Regarding  the 
closed  season  from  July  through 
September,  impacts  on  small  entities  are 
expected  to  be  minimal  because 
fishermen  will  shift  effort  to  other 
fisheries,  such  as  spiny  lobsters  and  reef 
fi^,  during  this  period.  Regarding  geer 
restrictions,  overfishing  of  nearshore 
areas  has  led  to  an  increased  reliance  on 
the  harvest  of  queen  conch  in  deeper 
waters  by  scuba  and  hookah  diving. 
Increased  access  to  deeper  waters  by 
these  method*  could  result  in  the 
elimination  of  some  of  the  last 
remaining  sources  of  conch  recruitment. 
Although  the  Council  considered  a 
prohibition  on  harvest  of  queen  conch 
by  scuba  in  the  EEZ,  potmtial  adverse 


economic  impacts  of  this  alternative 
convinced  the  Council  to  recommend 
only  a  prohibition  against  devices  that 
provide  a  continuoiis  air  supply  fit)m 
the  sur&ce,  such  as  hookah.  Siich 
devices  are  not  often  used  in  the  EEZ  of 
the  U.S.  Caribbean.  By  allowing 
extended  time  on  the  ocean  floor, 
hookah  diving  significantly  increases 
harvesting  time  compared  to  scuba  and 
free-diving. 

This  action  would  not  revise  existing, 
or  estabUsh  any  new  reporting, 
recordkeeping,  or  other  compUance 
reqiiirements. 

List  of  Sublects  in  Fart  622 

Fisheries,  Fishing,  Puerto  Rico, 
Reporting  and  recordkeeping 
requirements.  Virgin  Islands. 

Dated:  December  6, 1996. 

Oiarles  Kaniella. 

Acting  Deputy  Assistant  Administrator  for 
Fisheries. 

For  the  reasons  set  out  in  the 
preamble,  50  CFR  part  622  is  amended 
as  follows: 

PART  622— nSHERIES  OF  THE 
CARIBBEAN.  QULF.  AND  SOUTH 
ATLANTIC 

1.  The  authority  citation  for  part  622 
continues  to  read  as  follows: 

AutfaoritT:  16  U.S.C.  1801  et  seq. 

2.  In  §  622.1,  table  1,  an  entry  is  added 
in  alphabetical  order  to  read  as  follows: 

f  822.1    PurpoM  and  ecope. 


Table  i  .— FMPs  Ii^iplemented 
Under  Part  622 


FMPttde 

Rosporv 
sMe  fish- 
ery marv 
aQomonI 
coundKs) 

Qeographi- 
calaiea 

•                        • 

FMP  for  Queen 
Conch  Ite- 
souroesof 

Puerto  Rico  md 
the  U.S.  Virgin 
Islands. 

•             • 

•                          * 

CFI^ 

*              • 

• 

Cvtobean. 

• 

3.  In  §  622.2,  the  definition  for 
"Caribbean  conch  resource"  is  added  in 
alphabetical  order  to  read  as  follows: 

1822.2    PeWnWonaandecfonyma. 

•       •       •       •       • 

Caribbean  conch  resource  means  one 
or  more  of  the  following  qiecies,  or  a 
part  thereof. 


(1)  Atlantic  triton's  trumpet,  Charonia 
variegata. 

(2)  Cameo  helmet.  Cassis 
madagascarensis. 

(3)  Caribbean  helmet,  Qassis  tubuosa. 

(4)  Caribbean  vase,  Vasum 
muricatum. 

(5)  Flame  helmet.  Cassis  fleunmea. 

(6)  Green  star  shell,  Astrea  tuber. 

(7)  Hawkwing  conch,  Strombus 
ranin\is. 

(8)  Milk  conch,  Strombus  costatus. 

(9)  Queen  conch,  Strombus  gigus. 

(10)  Roostertail  conch,  Strond>us 
gallus. 

(11)  True  tulipf  Foscjo7ana  tulipa. 

(12)  West  Indian  fighting  conch. 
Strombus  pugilis. 

(13)  Whelk  (West  Indian  top  sheU). 
Cittarium  pica. 

4.  In  §  622.33.  paragraph  (c)  is  added 
to  read  as  follows: 


1622.33    ewfbbaviEEZ 
idoauTM. 


(c)  Queen  conch  closure.  From  Jidy  1 
through  September  30,  each  year,  no 
person  may  fish  for  queen  conch  in  the 
Caribbean  EEZ  and  no  person  may 
possess  on  board  a  fishing  vessel  a 
queen  conch  in  or  from  the  Caribbean 
EEZ. 

5.  In  §  622.37,  paragraph  (g)  is  added 
to  read  as  follows: 

1622.37    Minimum  atoaa. 

•        •        •        •        * 

(g)  Caribbean  queen  conch — 9  inches  . 
(22.9  cm)  in  leng^,  that  is,  from  the  tip 
of  the  spire  to  the  distal  end  of  the  shell, 
and  Vb  inch  (9.5  mm)  in  lip  width  at  its 
widest  point.  A  queen  conch  with  a 
length  of  at  least  9  inches  (22.9  cm)  or 
a  lip  width  of  at  least  %  inch  (9.5  mm) 
is  not  undersized. 

6.  In  §  622.38,  paragraph  (g)  is  added 
to  read  as  follows: 

§622.38    LandbtgfMilnlBCt 

(g)  A  Caribbean  conch  resource  in  or 
from  the  Caribbean  EEZ  must  be 
maintained  with  meat  and  shell  intact 

7.  In  §  622.39,  para^aph  (e)  is  added 
to  read  as  follows: 

{622.36    BsQ  and  poeaaaalon  Imita. 

(e)  Caribbean  queen  conch — (1) 
Applicability.  Paragraph  (a)(1)  of  this 
section  notwithstanding,  the  bag  limit  of 
paragraph  (e)(2)  of  this  section  doee  not 
apply  to  a  fisherman  who  has  a  valid 
commercial  fi»>iing  Ucense  issued  by 
Puerto  Rico  or  the  U.S.  Virgin  Islands. 
See  §  622.44  for  the  commerdal  daily 
trip  limit 
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(2)  Bag  limit  The  bag  limit  far  qiieen 
conch  in  or  from  the  Caribbean  EEZ  is 
3  per  person  or,  If  more  than  4  {wrsons 
are  aboard,  12  per  boat 

8.  In  §  622.41,  paragraph  (f)  is  added 
to  read  as  follows: 

f«224l    apedeeapecfflcUmNMons. 


(f)  Caribbean  queen  conch.  In  the 
Caribbean  EEZ,  no  person  may  harvest 
queen  conch  by  diving  while  using  a 
device  that  provides  a  continuoiu  air 
supply  from  the  surface. 

9.  In  §  622.44,  paragraph  (f)  is  added 
to  read  as  follows: 


|aa2.44    CowmerollWpMmHfc. 


(f)  Caribbean  queen  conch.  A  person 
who  fishes  in  the  Caribbean  EEZ  and  is 
not  8ub)ect  to  the  bag  limit  may  not 
possess  in  or  from  the  Caribbean  EEZ 
more  than  150  qiieen  conch  per  day. 

(FR  Doc  96-31588  Filed  12-12-96;  8:45  am] 
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Fadaral  Kflgistar 
VoL  61,  No.  241 
Friday.  December  13,  1996 


This  section  of  the  FEDERAL  REGISTER 
contains  notices  to  the  put)iic  of  the  proposed 
issuance  of  rules  and  regulations.  The 
purpose  of  these  notices  is  to  give  interested 
persorts  an  opportunity  to  participate  in  the 
njle  malong  prior  to  the  adoption  of  ttw  final 


DEPARTMENT  OF  AGRICULTURE 
Coimiiodlty  Credit  Oofporation 

Natural  Raaoureaa  Conaarvation 
Sarvioa 

7CFRPart1470 
RIN0678-AA21 

WikHlfo  Habitat  Incantlvaa  Program 

AQBCY:  Commodity  Credit  Corporation; 
>Iatural  Resources  Conservation  Service, 
United  States  Department  of 
Agriculture. 

ACTION:  Notice  of  proposed  rulnnaking 
with  request  for  comments. 

summary:  The  Federal  Agriculture 
Improvement  and  Reform  Act 
authorized  the  establishment  of  a 
Wildlife  Habitat  Incentives  Program 
within  NRCS.  The  Commodity  Credit 
Corporation  (CCC)  and  the  Natural 
Resources  Conservation  Service  (NRCS) 
are  issuing  a  proposed  rule  for 
implementation  of  the  Wildlife  Habitat 
Incentives  Program. 
DATES:  Comments  must  be  received  by 
January  27, 1997. 

ADDRESSES:  All  comments  concerning 
this  proposed  rule  should  be  addressed 
to  Warren  M.  Lee,  Director,  Watersheds 
and  Wetlands  Division,  Natural 
Resources  Conservation  Service,  P.O. 
Box  2890,  Washington,  D.C.  20013- 
2890.  Attention:  WHIP.  Fax:  202-690- 
1462.  This  rule  may  also  be  accessed, 
and  comments  submitted,  via  Internet. 
Users  can  access  the  NRCS  Federal 
Register  homepage  and  submit 
comments  at  http:// 
astro.itc.nrc8.usda.gov:6500. 
FOR  FURTHER  INFORMATION  CONTACT: 
Jeanne  Melanson,  Program  Manager, 
Watersheds  and  Wetlands  Division, 
Natural  Resources  Conservation  Service. 
(202) 720-3534. 

SUPPt-BMBaARY  mformation: 

Background 

The  desirability  of  an  area  for  habitat 
depends  upcm  the  wildlife  species 


involved.  Even  so,  wildlife  habitats  of 
all  types  have  become  degraded  as  a 
result  of  development  pressures.  As 
development  encroaches  and  replaces 
the  existing  habitat,  the  wildlife 
dependent  upon  that  habitat  is  also 
replaced.  A  niunber  of  habitat  types  that 
eidsted  at  the  time  of  Eiuopean 
settlement  (including  many  of  our 
native  grasslands,  savannas,  barrens, 
and  certain  types  of  forestlands)  have 
almost  disappeared  &x>m  the  landscape. 
Often,  the  loss  of  a  habitat  means  the 
irretrievable  loss  of  the  species 
dependent  upon  that  habitat  Of  all 
North  American  birds,  those  occupying 
grasslands  throughout  the  Great  Pl^ns 
are  experiencing  the  steepest,  most 
consistent,  and  most  widespread 
declines.  Approximately  83  percent  of 
these  species  show  decreasing 
population  trends  from  1963  to  1993.  In 
the  West,  intensification  of  cultivated 
cropland,  especially  in  irrigated  areas, 
has  contributed  to  a  68  percent  decrease 
in  the  harvest  of  ring-necked  pheasants. 
Other  habitats  such  as  wetiands, 
riparian  forests,  md  rivers  and  streams 
have  suffered  a  serious  decline  in 
quality  and  or  quality.  These  changes 
also  impact  wildlife  populations. 

Executive  Order  12866 

The  Office  of  Management  and  Budget 
(OMB)  determined  that  this  proposed 
rule  is  significant  and  was  reviewed  by 
the  Office  of  Management  and  Budget 
imder  Executive  cirder  12866.  Pursuant 
to  §  6(a)(3)  of  Executive  Order  12866, 
CCC  and  NRCS  conducted  a  benefit-cost 
assessment  of  the  potential  impacts 
associated  with  this  proposed  rule.  CCC 
and  NRCS  concluded  from  the  benefit- 
cost  assessment  that  the  overall  impacts 
of  WHIP  will  be  beneficial.  CCC  and 
NRCS  determined  that  the  development 
of  partnerships  to  provide  expert 
technical  assistance  will  ensure 
customers  are  afforded  the  best 
opportunity  for  success.  In  this  manner, 
CCC  and  NRCS  believe  that  WHIP  wUl 
provide  for  wildlife  habitat,  help 
improve  the  quality  of  life  for 
participants,  and  have  a  neutral  to 
positive  impact  on  local  economies. 
Copies  of  the  benefit-cost  assessment  are 
available  upon  request  from  Jeanne 
Melanson.  Program  Manager, 
Watersheds  and  Wetlands  Division, 
Natural  Resources  Conservation  Swvice, 
P.O.  Box  2890,  Washington.  D.C  20013- 
2890. 


Regulatory  Flexibility  Act 

It  has  been  determined  that  the 
Regulatory  FlexibiUty  Act  is  not 
applicable  to  this  rule  because  neither 
the  CCC  or  NRCS  are  required  by  5 
U.S.C  553  or  any  other  provision  of  law 
to  publish  a  notice  of  proposed 
rulemaking  virith  respect  to  the  sub)ect 
matter  of  this  rule. 

Environmental  Evahuitiaii 

It  has  been  determined  through  an 
environmental  review  that  the  issuance 
of  this  proposed  rule  will  not  have  a 
significant  impact  upon  the  human 
environment.  Copies  of  the 
environmental  assessment  may  be 
obtained  from  Jeanne  Melanson, 
Program  Manager,  Watersheds  and 
Wetlands  Division,  Natural  Resources 
Conservation  Service,  P.O.  Box  2890, 
Washington,  D.C  20013-2890. 

Executive  Order  12372 

This  program/activity  is  not  subject  to 
the  provisions  of  Executive  Order  12372 
because  it  involves  direct  payments  to 
individuals  and  not  to  State  and  local 
officials.  See  notice  related  to  7  CFR 
Part  3015,  Subpart  V,  pubUshed  at  48 
FR  29115  (June  24, 1983). 

Federal  Domestic  Assistance  Program 

Tlie  title  and  number  of  the  Federal 
Domestic  Assistance  Program,  as  foimd 
in  the  Catalog  of  Federal  Domestic 
Assistance,  to  which  this  rule  applies 
are:  Wildlife  Habitat  Incentives 
Program — 10.914. 

Paperwork  Reduction  Act 

This  proposed  rule  sets  forth 
procedures  for  implementing  WHIP. 
CCC  needs  certain  information  frt)m 
potential  appficants.  in  order  to  carry 
out  the  requirements  of  the  program. 
CCC  submitted  the  information 
collection  requirements  in  this  proposed 
rule  to  the  Office  of  Management  and 
Budget  (OMB)  fOT  approval  imder  the 
Paperwork  Reduction  Act.  44  U.S.C 
3501  et  seq.  CCC  prepared  an 
Information  Collection  Request  (ICR) 
document;  the  public  may  obtain  a  copy 
of  this  request  from  Jeanne  Melanson, 
Program  Manager,  Natural  Resources 
Conservation  Service.  P.O.  Box'2890. 
Washington,  D.C  20013-2890. 

Tide:  Environmental  Quality 
Incentives  Program,  Wildlife  Habitat 
Improvement  Program,  and  Farmland 
Protection  Program. 
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OMB  Control  Number.  0560-0174. 

Expiration  Date  of  Approval:  3  Years 
from  OMB  Approval. 

Type  of  Request:  Revision. 

Abstract:  Tne  Federal  Agriculture 
Improvement  and  Reform  Act  of  1996, 
Pub.  L.  104-127,  authorized  the 
implementation  of  the  Wildlife  Habitat 
Incentives  Program.  This  rule  sets  forth 
the  procedures  for  producers  to  apply 
and  participate  in  the  program.  Pursuant 
to  §  1470.5,  producers  may  file  an 
application  for  participation  at  a  USDA 
service  center.  NRCS  will  collect 
information  from  a  participant  on  the 
resource  problems  to  be  addressed, 
evaluate  the  information,  and,  working 
with  the  participant,  develop  a  wildlife 
habitat  development  plan  that  describes 
the  needed  practices  or  land 
management  changes.  This  plan 
becomes  a  part  of  the  WHIP  contract, 
and  (XC  will  make  payments  to 
participants  as  the  participants  carry  out 
the  provisions  of  the  contract.  (XC 
submitted  to  OMB  proposed  forms  that 
GCC  will  use  for  the  application,  the 
contract,  and  for  the  NRCS  collection  of 
information  related  to  resource  needs. 

Estimate  of  Burden:  CCC  estimates  the 
public  reporting  for  this  information 
collection  associated  with  WHIP  forms 
is  an  average  of  90  minutes  per 
applicant. 

Respondents:  Persons  who  wish  to 
participate  in  WHIP. 

Estimated  Numtier  of  Respondents: 
5,000. 

Estimated  Number  of  Responses  per 
Respondent:  6. 

Estimated  Total  Annual  Burden  on 
Respondents:  7,900  hours. 

Additionally,  CCC  shall  utilize 
information  supplied  by  local  work 
groups  to  designate  particular 
geographic  areas  as  priority  areas  for 
program  funding  under  WHIP.  Staff 
from  State  and  local  governments  shall 
comprise  part  of  these  local  work 
groups,  and  thus  information  collected 
from  these  groups  is  governed  under  the 
Paperwork  Reduction  Act. 

For  the  local  work  groups,  the 
annualized  cost  to  WHIP  respondents  is 
$1,680,000.  CCC  based  this  figure  on 
120,000  burden  hours  times  an  average 
wage  of  $14.00  an  hour  (wages  for  State 
and  local  agency  staff  average 
approximately  $14  an  hour). 

There  also  exists  a  burden  associated 
with  development  of  conservation  plans 
and  foilow-up  verification  of  the 
conservation  practices  adopted  pursuant 
to  the  WHIP  wildlife  habitat 
development  plan.  For  the  collection  of 
information  resulting  from  the 
development  of  conservation  plans  and 
subsequent  verification  of  practices,  the 
annualized  cost  to  respondents  is 


$480,000.  This  figure  is  based  on  40,000 
burden  hours  times  the  wage  of  $12.00 
an  hour. 

CCC  requests  comments  regarding:  (a) 
Whether  me  collection  of  information  is 
necessary  for  the  proper  performance  of 
the  functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility;  (b)  the  accuracy  of  the 
agency's  estimate  of  burden  including 
the  validity  of  the  methodology  and 
assumptions  used;  (c)  ways  to  enhance 
the  quality,  utility,  and  clarity  of  the 
information  to  be  collected;  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  those  who  are  to 
respond,  including  through  the  use  of 
appropriate  automated,  electronic, 
mechanical,  or  other  technological 
collection  techniques  or  other  forms  of 
information  technology. 

USDA  will  accept  comments  on  this 
information  collection  at:  Desk  Officer 
for  Agricidture.  Office  of  Information 
and  Regulatory  Affoirs,  Office  of 
Management  and  Budget,  Washington, 
D.C.  20503,  and  to  Jeanne  Melanson, 
Program  Manager,  Natural  Resources 
Conservation  Service,  P.O.  Box  2890, 
Washington,  D.C.  20013-2890.  USDA 
will  incorporate  all  comments  as  part  of 
thepublic  record. 

The  Paperwork  Reduction  Act 
requires  OMB  to  make  a  decision 
concerning  the  collection(s)  of 
information  contained  in  this  proposed 
rule  between  30  and  60  days  after 
publication  of  this  docimient  in  the 
Federal  Registor.  Therefore,  a  conunent 
to  OMB  is  best  assured  of  having  its  full 
effect  if  OMB  receives  it  within  30  days 
of  publication.  This  does  not  affect  the 
deadline  for  the  public  to  comment  to 
the  Department  on  the  proposed 
regulations.  ; 

Executive  Order  12778  | 

This  proposed  rule  has  been  reviewed 
in  accordance  with  Executive  Order 
12778.  The  provisions  of  this  proposed 
rule  are  not  retroactive.  Furthermore, 
the  provisions  of  this  proposed  rule 
preempt  State  and  local  laws  to  the 
extent  such  laws  are  inconsistent  with 
this  proposed  rule.  Before  an  action  may 
be  brought  in  a  Federal  court  of 
competent  jurisdiction,  the 
administrative  appeal  rights  afforded 
persons  at  7  CFR  part  614  or  780,  as 
appropriate,  must  be  exhausted. 

Unfunded  Mandates  Reform  Act  of 
1995 

Pursuant  to  Title  II  of  the  Unfunded 
Mandates  Reform  Act  of  1995,  Pub.  L. 
104-4,  the  affects  of  this  rulemaking 
action  on  State,  local,  and  tribal 
governments,  and  the  public  have  been 
assessed.  This  action  does  not  compel 


the  expenditure  of  $100  million  or  more 
by  any  State,  local  or  tribal 
governments,  or  anyone  in  the  private 
sector,  and  therefore  a  statement  under 
section  202  of  the  Unfunded  Mandates 
Reform  Act  of  1995  is  hot  required. 

Discussion  of  the  Program 

The  Federal  Agriculture  Improvement 
and  Reform  Act  of  1996  (the  1996  Act), 
Pub.  L.  104-127,  provides  the  authority 
for  several  conservation  programs. 
Section  387  of  the  1996  Act  authorizes 
the  establishment  of  a  Wildlife  Habitat 
Incentives  Program  (WHIP)  specifically 
under  the  supervision  of  the  NRCS.  The 
primary  purpose  of  WHIP  is  to  help 
landowners  "develop  upland  wildlife, 
wetland  wildlife,  threatened  and 
endangered  species,  fish,  and  other 
types  of  wildlife  habitat." 

Section  387  of  the  1996  Act  provides 
that  funds  from  CCC  that  are  available 
for  implementing  the  Conservation 
Reserve  Program.  16  U.S.C.  3831-3836, 
will  be  used  to  implement  WHIP.  The 
Chief,  NRCS,  is  a  Vice-President  of  the 
CCC  and  WHIP  will  be  under  the 
general  supervision  and  direction  of  the 
Vice  President  of  CCC  who  is  the  Chief 
of  NRCS.  Through  WHIP,  CCC  provides 
cost-share  assistance  to  those 
landowners  who  wish  to  integrate 
wildhfe  considerations  into  the  overall 
management  of  their  operations  or  who 
simply  desire  to  "do  more  for  wildlife." 
NRCS,  using  CCC  funds,  will  implement 
WHIP  in  harmony  with  other  programs 
to  achieve  more  comprehensive 
advancement  of  wildlife  objectives. 

WHIP  offers  an  opportimity  to 
encourage  development  of  improved 
wildlife  habitat  on  eligible  lands.  As 
participants  make  decisions  about  the 
wildlife  habitat  development  plan  for 
their  particular  land,  they  will  gain  a 
greater  awareness  about  the  diversity  of 
wildhfe  needs  and  how  wildlife 
management  can  fit  into  their  farming  or 
ranching  activities.  NRCS  believes  that 
the  efforts  made  by  participants  in  this 
program  will  serve  as  a  catalyst  for 
improving  wildlife  conditions 
throughout  the  Nation. 

Public  Listening  Forums 

hi  April  1996,  USDA  held  nine 
forums  to  provide  opportunities  for 
public  comment  in  advance  of  this 
ndemaking  action.  These  fonmis  were 
held  at  Sacramento,  California;    ^ 
Longmont,  Colorado;  Columbus, 
Georgia;  Springfield,  IlUnois; 
Wyomissing,  Pennsylvania;  Sioux  Falls, 
South  Dakota;  Abilene,  Texas;  Spokane, 
Washington;  and  Washington,  D.C. 
More  than  850  people,  including  206 
speakers,  attended  these  forums.  In 
addition,  USDA  accepted  written 
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comments.  USDA  considered  the  public 
comments  provided  at  these  forums  In 
the  preparation  of  this  proposed  rule. 
The  documents  relating^o  these  forums 
are  available  for  public  inspection  at 
Room  6029  South  Building.  USDA,  14th 
and  Independence  Ave.  SW. 
Washington.  D.C 

All  the  conmienten  who  addressed 
WHIP  expressed  support  for  the 
program  and  the  increased  role  wildlifiB 
objectives  have  in  the  Conservation 
Title  programs. 

Several  commenters  suggested  that 
WHIP  funds  should  fill  gaps  and  target 
practices  with  respect  to  other  programs 
authorized  by  Title  III  of  the  1996  Act 
that  may  not  otherwise  receive  funding. 
NRCS  will  coordinate  the 
implementatirai  of  WHIP  with  the  other 
program  effints  to  avoid  program 
duplication,  bi  particular,  $  1470.4(c) 
provides  that  CCC  may  not  share  the 
cost  of  practices  on  land  where  other 
programs  have  sufficiently  met  wildlifie 
objectives.  However,  it  is  anticipated 
that  there  will  be  significant 
opportimities  to  further  wildlife 
objectives  through  collaborative  efforts 
with  other  pubUc  and  private 
organizations.  Other  provisions  in  the 
rule  encourage  program  limovation  to 
achieve  broader  wildlife  benefits 
through  cooperative  agreements  and 
related  mechanisms  for  coordinating 
resources. 

USDA  received  five  comments  related 
to  the  types  of  practices  that  should  or 
should  not  be  eligible  for  c6st-share 
funds.  Section  1470.7  describes  the 
types  of  practices  that  will  be  eligible. 

USDA  received  three  comments 
expressing  a  desire  that  WHIP  funds  be 
allocated  evenly  between  the  States  and 
three  other  comments  suggesting  a  more 
focused  targeting  of  program  funds. 
Section  1470.6  provides  that  funds  will 
be  targeted  according  to  NRCS  State, 
re^onal,  and  national  priorities. 

Eleven  commenters  expressed  support 
for  the  continuing  close  relationship 
between  NRCS  and  conservation 
districts  in  the  development  of 
conservation  plans.  Section  1470.8 
provides  that  vvildlife  habitat 
development  plans  will  be  developed  by 
NRCS  or  other  public  or  private  natural 
resource  professional,  and  approved  by 
the  conservation  district.  Additional 
provisions  of  the  regulation  authorize 
conservation  districts  to  be  involved  in 
the  modification  or  termination  of 
plans. 

Summary  (rfProvisMHis 

The  following  is  a  summary  of  the 
WHIP  provisions  in  this  proposed  rule: 

Section  1470.1  describes  tne  purpose 
of  the  Wildlife  Habitat  Incentives 


Program  and  where  the  program  may  be 
offered.  Through  WHIP,  NRCS  will 
provide  participants  widi  the  twrhniml 
expertise  to  establish  realistic  wildlife 
goals  for  their  land  and  CCC  will 
provide  cost-share  assistance  to  help 
establish  practices.  Section  387  of  the 
1996  Act  provides  that  50  million 
dollars  is  available  through  2002  for 
program  implementation.  Within  the 
limits  of  that  amount,  QX  will  fund 
projects  in  those  areas  whe;«  it  is 
determined  that  the  greatest  benefit  can 
be  achieved. 

Sei^ioB  1470.2  provides  that  WHIP 
will  be  administered  under  the 
supervision  of  the  Chief,  NRCS  as  Vice 
President  of  CCC.  As  provided  by 
section  387  of  the  1996  Act,  the  program 
will  be  developed  in  consultation  with 
the  State  Technical  Committees.  The 
NRCS  State  Conservationist,  with  advice 
from  the  State  Technical  Committee, 
will  develop  and  submit  to  the  Chief  a 
plan  for  implementing  and 
administering  the  WIflP  program  in 
each  State,  i.e.  a  NRCS  State  plan.  The 
NRCS  State  plan  will  include  the  NRCS 
State  objectives,  NRCS  State  wildlife 
priorities,  partnership  involvement,  the 
application  ranking  process  and  criteria, 
and  other  provisions  necessary  to  assure 
successful  implementation  of  the 
program.  The  Chief  will  allocate  WHIP 
funds  to  the  NRCS  State  level  based  on 
these  NRCS  State  plans. 

Section  1470.3  defines  the  terms  that 
are  used  in  this  proposed  rule. 

Section  1470.4  describes  the  general 
program  requirements.  Under  WHIP, 
CCC  will  enter  into  cost-share  contracts, 
for  a  minimum  duration  of  10  years, 
with  persons  who  want  to  implement 
practices  that  improve  habitat 
conditions  for  wildlife.  According  to 
Department  wildUfe  biologists,  there 
often  exists  a  time  lag  between  when  a 
practice  is  installed  and  the  wildUfe 
benefits  are  realized.  Therefore,  a 
participant  will  receive  cost-share 
assistance  upon  completion  of  the 
installation  of  the  practice  bat  must 
maintain  the  practice  for  the  duration  of 
the  contract  period.  CCC  requests 
comments  from  the  public  related  to  the 
proposed  duration  of  the  contract. 

To  participate  in  WHIP,  a  person  must 
either  owm  the  land  on  whidx  the 
practices  will  be  implemented  or  have 
control  and  possession  of  the  land  for 
the  duration  of  the  contract.  The  land 
cannot  be  owned  by  a  Federal  agency  or 
have  on-site  or  off-site  conditions  that 
could  undermine  the  successful 
establishment  of  habitat  development 
practices. 

Section  1470.5  provides  that  a  person 
who  wants  to  receive  cost-share 
assistance  must  sulmiit  an  application  to 


a  CCC  representative.  If  an  applicant  is 
eligible,  a  CCC  representative  will  visit 
the  site  and  gather  information  relevant 
to  the  eligibility  of  the  land,  the 
objectives  of  the  applicant,  the  habitat 
needs,  and  other  information  necessary 
to  evaluate  the  relative  merits  of  the 
project. 

Section  1470.6  describes  the  national 
criteria  that  the  NRCS  State  plan  must 
incorporate  into  its  ranking  scheme.  The 
NRCS  will  give  priority  to  projects  on 
private  landb  or  eligible  Tribal  lands. 
NRCS  may  consider  projects  on  State  or 
local  public  land  only  if  a  priority 
project  on  private  lands  contains  a 
public  land  component  or  the  project 
otherwise  merits  special  consideration. 
In  general,  NRCS  will  not  implement 
WHIP  on  State  forest-,  park-,  or 
gamelands  because  NRCS  assumes  that 
the  State  has  already  assumed 
responsibility  for  implementing  wildlife 
habitat  development  practices  on  such 
land. 

The  NRCS  State  plan  may  also 
include  additional  criteria  relevant  to 
the  particular  habitat  concerns  of  State 
or  regional  importance.  Funds  will  not 
be  allocated  evenly  to  all  States.  The 
Chief  may  focus  program  funds  to 
particular  habitat  needs  of  target  species 
based  upon  the  NRCS  State  plan  or 
national  goals  and  priorities. 

Section  1470.7  includes  the 
provisions  related  to  cost-share 
assistance.  The  NRCS  State 
Conservationist,  in  consultation  with 
the  State  Technical  Committee,  will 
develop  from  the  NRCS  field  office 
technical  guides  a  list  of  practices 
eligible  for  WHIP  cost-share  assistance. 
Any  practice  in  the  field  office  technical 
guide  that  provides  positive  benefits  to 
wildlife  habitat  may  be  eligible  for  cost- 
share  fund^.  Cost-share  assistance  will 
be  used  to  implement  the  practices 
contained  in  the  conservation  plan 
prepared  to  obtain  the  desired  habitat 
response.  CCC  will  not  contribute  more 
than  75  percent  towards  the  cost  of 
installii^  or  implement^  a  practice.  If 
a  practice  fails  for  reasons  beyond  a 
participant's  control  such  as  drought  or 
flood,  cost-share  assistance  may  be 
available  (at  the  sole  discretion  of  CCC) 
for  the  re-establishment  of  the  necessary 
practices. 

Section  1470.8  addresses  the 
necessary  elements  of  a  cost-share 
contract,  including  the  incorporation  of 
a  Wildlife  Habitat  Development  Plan 
(WHDP).  The  participant  develops  the 
WHDP  with  the  NRCS  (or  public  or 
private  natural  resource  professional) 
and  the  conservation  district.  The 
WHDP  provides  the  participants  with  a  ] 
record  of  the  decisions  made  regarding  ' 
the  implementation  of  practices,  the 
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-  associated  costs,  and  a  schedtile  of 
installation,  operation,  and  maintenanee 
of  the  practice.  The  WHDP  forms  the 
basis  of  the  ccmtract  for  cost-share 
assistance. 

Section  1470.9  allows  for  the 
modification  of  a  contract  or  a  WHDP  as 
long  as  the  modification  meets  program 
ofafBCtives. 

Section  1470.10  provides  that  a 
contract  will  need  to  be  modified  or 
terminated  if  the  participant  transfers  an 
interest  in  the  land  under  contract  or 
otherwise  loses  control  of  the  subject 
land. 

Section  1470.11  allows  for  a  contract 
to  be  tenmnated  voluntarily  for  reasons 
of  undue  economic  hardship,  an 
inability  to  comply  with  the  terms  of  the 
contract  as  a  renilt  of  conditions  beyond 
a  participant's  control,  or  the  NRCS 
State  Conservationist  determines  that 
termination  would  be  in  the  public 
interest. 

Section  1470.12  provides  that  a 
participant  may  be  given  at  least  30  days 
to  correct  a  violation  of  a  cost-share 
contract  before  OCC  will  seek  remedies 
for  breach  of  the  contract. 

Section  1470.13  addresses  actions  that 
CCC  will  consider  as  a  scheme  or  device 
to  defiaat  the  purposes  of  the  program. 

Section  1470.14  are  provisions  related 
to  the  assigiunent  of  payments  and 
payments  that  are  not  subject  to  claims 
of  creditors. 

Section  1470.15  provides  that  a 
person  may  obtain  a  review  of  an 
adverse  agency  decision  by  utilizing  the 
appeal  provisions  foimd  at  7  CFR  part 
614  or  780,  as  appropriate. 

List  of  SubJKts  in  7  cut  Part  1470 

Administrative  practices  and 
procedures,  Conservation,  Habitat. 
WUdUfe. 

Accordingly,  it  is  proposed  that  Title 
7.  Chapter  XIV,  of  the  Code  of  Federal 
Regulations  be  amended  by  adding  a 
new  part  1470  to  read  as  follows: 

PART  1470— WILDLIFE  HABITAT 
INCENTIVES  PROGRAM 


Sec. 

1470.1 

147a2 

147a3 

1470.4 

1470.5 

1470.6 


Applicability. 
Administration. 
Definitions. 
Program  requirements. 
Application  procedures. 
Establishing  priority  far  enrollment 
in  WHIP. 

1470.7  Cost-shaie  payments. 

1470.8  The  wildlife  habitat  development 
plan  (WHDP) 

1470.9  Modifications. 

1470.10  Transfer  of  interest  in  a  contract 

1470.11  Termination  of  contracts. 

1470.12  Violations  and  remedies. 

1470.13  Misrepresentation  and  scheme  or 
davios. 


1470.14  OfEwts  and  assignments.  ^1 

1470.15  Appeals.  '  " 

Authority:  15  U.S.C  714b  and  714c:  16 
U.S.C  S90a  et  aeq..  3636a.     • 

■■\\     -"     ■■ 
|l47ai    AppHeabWty. 

(a)  The  purpose  of  the  WHIP  is  to  help 
participants  develop  habitat  for  upland 
wildlife,  wetland  midlife,  threatened 
and  endangered  species,  fish,  and  other  . 
types  of  wildlife. 

(b)  The  regulations  in  this  part  set 
forth  the  requirements  far  \ha  Wildlife 
Habitat  Incentives  Program  (WHIP). 

(c)  The  Chief,  NRCS  may  implement 
WHIP  in  any  of  the  50  states,  the  District 
of  Coliunbia,  the  Commonwealth  of 
Puerto  Rico,  Guam,  the  Virgin  Islands  of 
the  United  States,  American  Samoa,  and 
the  Commonwealth  of  the  Northern 
Mariana  Islands.  -^r     j     ',^ 

11470.2    Admlnialralion. 

(a)  The  regulations  in  this  part  will  be 
administered  under  the  general 
supervision  and  direction  of  the  Chief, 
NRCS  as  Vice  President  of  CCC  and  as 
Chief  of  NRCS.  In  the  field,  the 
regulations  in  this  part  will  be 
administered  by  NRCS. 

(b)  The  State  Qmservationist  will 
consult  with  the  State  Technical 
Committee  in  the  implementation  of  the 
program  and  in  establishing  program 
policies  for  the  NRCS  in  the  applicable 
State.  The  State  Conservationist  has  the 
authority  to  accept  or  reject  the  State 
Technical  Conunittee  reconunendation; 
however,  the  State  Conservationist  will 
give  strong  consideration  to  the  State 
Technical  Committee's  i    . 
recommendation. 

(c)  CCC  may  enter  into  cooperative 
agreements  with'  Federal  agencies.  State 
and  local  agencies,  conservation 
districts,  local  watershed  groups,  and 
with  private  entities  to  assist  with 
program  implementation,  including 
contract  execution,  assistance,  planning, 
and  monitoring  responsibilities. 

(d)  CCC  may  allocate  funds  for  such 
purposes  related  to  wildlife  priority 
areas;  special  pilot  programs  for  wildlife 
habitat  development,  targeted  species  or 
targeted  species  habitat  problems; 
cooperative  agreements  with  other 
Federal,  State,  or  local  agencies, 
conservation  districts,  local  watershed 
groups,  or  private  entities  for  program 
implementation;  coordination  of 
enrollment  of  contracts;  or  fbr  other 
goals  consistent  with  the  program 
provided  for  in  this  part. 

(e)  No  delegation  herein  shall 
preclude  the  Vice  President  of  CCC  who 
is  the  Chief  of  NRCS,  or  a  designee,  from 
determining  any  question  arising  under 
this  part  or  from  reversing  or  modifying 
any  detwmination  made  under  this  part 


11470.3    DvflnMons. 

Chief  meens  the  Quef  of  the  Natural 
Resources  ConseQration  Service  or  the 
person  delegated  authority  to  act  for  the 
Chief. 

Conservation  district  means  a  political 
subdivision  of  a  State,  Native  American 
Tribe,  or  territory,  organized  pursuant  to 
the  State  or  territorial  soil  conservaticm 
district  law,  or  Tribal  law.  The 
subdivision  may  be  a  conservation 
district,  soil  conservation  district,  soil 
and  water  conservation  district, 
resource  conservation  district,  natural 
resource  district,  land  conservation 
committee,  or  similar  legally  constituted 
body. 

Contract  means  the  document  that 
specifies  the  obligations  and  the  rights 
of  any  person  who  has  been  accepted  for 
participation  in  the  program. 

Cost-share  payment  means  the 
payments  under  this  pari  to  develop 
wildlife  habitat. 

Habitat  development  means  the 
physical  actions  or  practices  undertaken 
to  establish,  improve,  protect,  enhance, 
or  restore  the  present  conditions  of  the 
land  for  the  specific  purpose  of 
improving  conditions  for  wildlife. 

Participant  means  an  applicant  who  is 
a  party  to  a  WHIP  contract. 

Person  means  an  individual, 
partnership,  association,  corporation, 
cooperative,  estate,  trust,  joint  venture, 
joint  operation,  or  other  business 
enterprise  or  other  l^al  entity  and, 
whenever  applicable,  a  State,  a  political 
subdivision  of  a  State,  or  any  agency 
thereof. 

Practice  means  a  specified  treatment, 
such  as  a  structxiral  or  land  management 
measure,  which  is  planned  and  applied 
according  to  NRCS  standards  and 
specifications. 

State  Conservationist  means  the 
NRCS  employee  authorized  to  direct 
and  supervise  NRCS  activities  in  a  State, 
the  Caribbean  Area,  or  the  Pacific  Basin 
Area. 

State  Technical  Committee  means  a 
committee  established  by  the  Secretary 
of  the  United  States  Department  of 
Agriculture  in  a  State  pursuant  to  16 
U.S.C.  3861. 

WHDP  means  the  Wildlife  Habitat^ 
Development  Plan. 

WHIP  means  the  Wildlife  Habitat 
Incentives  Program. 

Wildlife  means  birds,  fishes,  reptiles, 
invertebrates,  and  mammals,  and  all 
other  classes  of  wild  animals  and  all 
types  of  aquatic  and  land  vegetation 
upon  which  wildlife  is  dependent. 

f  1470.4    Program  requlraments. 

(a)  Under  WHIP.  CCC  will  enter  into 
wildlife  habitat  development  cost-share 
contracts,  for  A  minimum  of  10  years 
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duration,  with  persons  who  volimtarily 
seek  to  cooperate  in  the  development  of 
wildlife  habitat.  To  participate  in  WHIP, 
a  person  must  agree  to  implement  a 
Wildlife  Habitat  Development  Plan 
(WHDP).  As  specified  in  §  1470.7,  CCC 
will  provide  cost-share  assistance  for 
the  implementation  of  the  habitat 
development  practices. 

(b)  To  participate  in  WHIP,  a  person 
must: 

(1)  Own  or  have  legal  control  and 
possession  of  the  land  for  which 
enrollment  is  sought;  and 

(2)  Agree  to  provide  such  information 
to  the  NRCS  as  the  agency  deems 
necessary  to  assist  in  the  determination 
of  the  merits  of  a  proposed  project.  - 

(c)  Ineligible  land.  CCC  shall  not ' 
provide  cost-share  assistance  with 
re8i>ect  to  practices  on  land: 

(1)  Enrolled  in  a  program  where  > 
wildlife  habitat  objectives  have  been 
sufficiently  achieved  through  other 
forms  of  assistance  or  without 
assistance,  as  determined  by  NRCS. 

(2)  With  on-site  or  off-site  conditions 
which  NRCS  determines  would 
undermine  the  benefits  of  the  habitat 
development  or  otherwise  reduce  its 
value: 

(3)  NRCS  determines  that  the  wildlife 
habitat  development  benefits  attainable 
are  of  lesser  value  than  would  occur  on 
other  lands;  or  ' 

(4)  Owned  by  the  United  States. 

f  1470.8    AppllcatkMi  procedures. 

(a)  To  apply  for  WHIP  cost-share 
assistance,  a  person  must  submit  an 
application  for  participation  in  the 
WHIP  at  a  USDA  service  center  or  to  an 
authorized  CCC  representative. 

(b)  By  filing  an  application  for 
participation,  a  person  consents  to 
allowing  CCC  and  NRCS  representatives 
entering  upon  the  land  for  purposes  of 
assessing  the  wildlife  habitat 
development  potential,  and  for  other 
activities  such  as  the  development  of 
the  WHDP  that  are  necessary  or 
desirable  for  program  participation. 

f  1470.6    EstabMshingprlorttyfOr 
enrollmMit  In  WHIP. 

(a)  In  response  to  natimial  and      -y'^/ 
regional  nrads,  the  Chief  may  limit  - 
program  implementation  in  any  given 
year  to  specific  geographic  areas  or  to 
address  specific  habitat  development 
needs  of  targets  species  of  special 
concern. 

(b)  The  State  Conservationist,  in  . 
consultation  with  the  State  Technical 
Committee,  may  limit  implementation 
of  WHIP  to  address  unique  species, 
habitats,  or  special  geographic  areas  of 
the  State.  Subsequent  contract  offers 
that  would  complement  previous 


contracts  due  to  geographic  proximity  of 
the  lands  involved  or  c^er 
relationships  may,  at  any  time,  receive 
priority  consideration  for  participation. 

(c)  NRCS  will  evaluate  tbe 
applications  and  make  enrollment 
decisions  based  on  the  relative: 

(1)  Contribution  to  resolving  an 
identified  habitat  problem  of  national, 
regional,  or  state  importance; 

(2)  Significance  of  the  lu^tat 
development  in  response  to  any 
established  species  or  habitat  priori^; 

(3)  Relationship  to  any  established 
wildlife  or  conservation  priority  areas; 

(4)  Duration  of  benefits  to  be  obtained 
from  the  habitat  development  practices: 

(5)  Self-sustaining  nature  of  the 
habitat  development  practices: 

(6)  Availability  of  other  partnership 
matching  funds  or  reduced  funding 
request  by  the  person  applying  for 
participation:  and 

(7)  Estimated  costs  of  wildlife  habitat 
development  activities. 

(d)  The  State  Conservationist,  in 
consultation  with  the  State  Technical 
Committee,  may  determine  that  an 
application  which  meets  the  eligibility 
requirements  imder  §  1470.4  should  not 
be  enrolled  because  such  application  is 
not: 

(1)  Valuable  to  wildlife  habitat 
improvement;  *. 

(2)  Technically  feasible; 

(3)  Cost-efiiective; 

(4)  On  private  or  Tribal  land;  or 

(5)  Sumdentiy  cost-effective  relative 
to  other  applications,  given  available 
funds. 

f  1470.7    Coet  Share  peynwnta. 

(a)  CCC  may  share  the  cost  with  a 
participant  for  implementing  the 
practices  as  provided  in  the  WHDP.  CCC 
shall  offer  to.  pay  no  more  than  75 
percent  of  such  costs. 

(b)  Cost-share  payments  may  be  made 
only  upon  a  determination  by  the  NRCS 
that  em  eligible  practice  or  an 
identifiable  unit  of  the  practice  has  been 
established  in  compliance  with 
appropriate  standards  and 
specifications.  Identified  practices  may 
be  implemeUiOd  by  the  participant,  or 
other  designee. 

(c)  Cost-share  payments  may  be  made 
for  the  establishment  and  installation  of 
additional  eligible  practices,  or  the 
maintenance  or  replacement  of  an 
eligible  practice,  but  only  if  NRCS 
determines  the  practice  is  needed  to 
meet  the  objectives  of  the  program,  and 
the  feilure  of  the  original  practice  was 
due  to  reasons  beyond  the  control  of  the 
participant. 

(d)  A  participant  may  seek  additional 
assistance  from  other  public  or  private 
organizations  as  long  as  the  activities 


funded  are  in  compliance  with  this  part 
However,  in  the  event  that  the  total 
amount  of  assistance  or  payments  that 
the  participant  would  otherwise  receive 
from  all  sources  would  exceed  100 
percent  of  the  cost  of  the  practice,  the 
participant  shall  be  ineli^le  for  further 
payments  and  shall  refund  that  amount 
received  under  this  part  which  is  equal 
to  such  excess  over  100  percent. 

%  1470.8   The  wNdMa  tiebitBt  devetapfnsnt 
plan  (WHDP). 

(a)  The  participant  develops  a  WHK> 
with  the  assistance  of  NRCS  or  other 
public  or  private  natural  resource 
professionals,  and  the  WHDP  is 
approved  by  the  local  conservation 
district.  A  WHDP  encompasses  the 
parcel  of  land  that  has  the  wrlldlife 
habitat  conditions  that  are  of  concern  to 
the  participant. 

(b)  The  WHDP  forms  the  basis  for  the 
contract  and  is  incorporated  therein. 
The  WHDP  includes  a  schedule  for 
installation  of  the  wildlife  habitat 
development  practices  and  related 
requirements  to  maintain  the  habitat  for 
the  life  of  the  contract 

(c)  A  WHIP  contract  shall: 

(1)  Incorporate  all  portions  of  a 
WHDP: 

(2)  Include  all  provisions  as  required 
by  law  or  statute; 

(3)  Specify  the  requirements  for 
operation  and  maintenance  of  applied 
wildlife  habitat  development  practices: 

(4)  Include  any  participant  reporting 
and  recordkeeping  requirements  to 
determine  compliance  with  the  contract 
and  program: 

(5)  Be  signed  by  the  participant,  and 
by  the  owner  if  the  participant  is  not  the 
owner  of  the  land  subject  to  the 
contract:  and 

(6)  Any  other  provision  determined 
necessary  or  appropriate  by  the  CCC 
representative. 


11470.9 

(a)  Upon  request  of  the  participant, 
NRCS,  with  the  ctmcurrence  of  the 
conservation  district,  may  approve 
modifications  to  a  WHDP. 

(b)  Up>on  request  of  the  participant, 
CCC  may  approve  modifications  to  a 
contract. 

(c)  Any  modifications  made  under 
this  section  must  meet  WHIP  program 
objectives,  and  must  be  in  compliance 
with  this  part 

f147ai0   Tranalsr  of  Interest  in  a  contract 

(a)  U  the  ownership  or  operation  of 
the  land  under  contract  changes  in  such 
a  manner  that  the  contract  no  longer 
contains  the  necessary  signatures  of 
persons  required  to  sign  the  contiact. 
OCC  shall  modify  the  contract  to  reflect 


^•./■^ 
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the  new  interested  persons  and  new 
divisions  of  payments.  CCC  shall  make 
eligible  cost-share  payments  upon 
presentation  of  an  assignment  of  rights 
or  other  evidence  that  title  had  passed. 

(b)  If  such  persons  are  not  willing  to 
become  parties  to  the  modified  contract 
or  for  any  other  reason  a  modified 
contract  is  not  executed,  CXX  shall 
terminate  the  contract  and  may  require 
that  all  cost-share  payments  may  be 
forfeited,  refunded,  or  both. 

(c)  The  signatories  to  the  contract 
prior  to  the  change  of  ownership  or 
operation  shall  be  jointly  and  severally 
responsible  for  refunding  the  cost-share 
payments  pursuant  to  paragraph  (b). 

(d)  With  respect  to  any  and  all 
payments  owed  to  participants,  CCC 
shall  bear  no  responsibility  for  any  full 
payments  or  partial  distributions  of 
funds  between  the  original  party  and 
that  party's  successor.  In  the  event  of  a 
dispute  or  claim  on  the  distributiotf^ol 
cost-share  payments,  CCC  may  withhold 
payments  without  the  accrual  of  interest 
pending  a  settlement  m  adjudication  on 
the  rights  to  the  funds. 

§1470.11    Tennlnedoo  of  contr acte. 

(a)  The  State  Conservationist  may,  by 
mutual  agreement  with  the  parties  to  the 
contract,  consent  to  the  termination  of 
the  contract  where: 

(1)  The  parties  to  the  contract  are 
unable  to  comply  with  the  terms  of  the 
contract  as  the  result  of  conditions 
beyond  their  control; 

(2)  Compliance  with  the  terms  of  the 
€»ntract  would  v/aik  a  severe  hardship 
on  the  parties  to  the  contract;  or 

(3)  Termination  of  the  contract  would, 
as  determined  by  the  State 
Conservationist,  be  in  the  public 
interest. 

(b)  If  a  contract  is  terminated  in 
accordance  with  the  provisions  of  this 
section,  the  State  Conservationist  may 
allow  the  participants  to  retain  any  cost- 
share  payments  received  tmder  the 
contract. 

f  1470.12    VMatkNW  and  remedies. 

In  the  event  bf  a  violation  of  a 
contract  or  any  associated  WHDP,  CCC 
may  give  the  parties  to  the  contract 
reasonable  notice  and  an  opportunity  to 
voluntarily  correct  the  violation  within 
30  days  of  the  date  of  the  notice,  or  such 
additional  time  as  CCC  may  allow. 

f  1470.13 
or( 


(a)  A  person  who  is  destermined  to 
have  erroneously  represented  any  fact 
affacting  a  program  determination  made 
in  accordance  with  this  part  shall  not  be 
entitled  to  contract  payments  and  must 
refund  all  payments,  plus  interest 


determined  in  accordance  vfifh  this 
part. 

(b)  A  person  who  is  determined  to 
have  knowingly: 

(1)  Adopted  any  scheme  or  device 
that  tends  to  defeat  the  purpose  of  the 
prooam; 

(2)  Made  any  fraudulent   U',  ■' 
representation;  or  ''  " 

(3)  Misrepresented  any  fact  afiiacting  a 
program  determination  shall  refund  to 
CCC  all  payments,  plus  interest 
determined  in  accordance  with  part 

1403  of  this  chapter  received  by  such 
person  with  respect  to  all  contracts.  The 
person's  interest  in  all  contracts  shall  be 
terminated. 

f  1470.14   Offeela  and  aeatonmentt. 

(a)  Except  as  provided  in  paragraph 
(b)  of  this  section,  any  payment  or 
portion  thereof  to  any  person  shall  be> 
made  without  regard  to  questicms  of  title 
under  State  law  and  without  regard  to 
any  claim  or  lien  against  the  land,  or 
proceeds  thereof,  in  favor  of  the  owner 
or  any  other  creditor  except  agencies  of 
the  U.S.  <k>vemmait.  The  regulations 
governing  offsets  and  withholdings 
found  at  part  1403  of  this  chapter  shall 
be  applicable  to  contract  pajrments. 

(bj  Any  person  entitleo  to  any 
payment  may  assign  any  payments  in 
accordance  with  regulations  governing 
assignment  of  payment  found  at  part 

1404  of  this  chapter.  ^-^  -.^    r* 

11470.15    Appeals. 

(a)  Any  person  may  obtain      ..,,-. 
reconsideration  and  review  of 
d^erminations  affiacting  participation  in 
this  program  in  accordance  writh  part 
614  or  780  of  this  title,  as  appropriate. 

(b)  Before  a  person  may  seek  fudidal 
review  of  any  action  taken  under  this 
part,  the  person  must  exhaust  all 
administrative  appeal  procedures  set 
forth  in  paragrai^  (a)  of  this  section. 

Signed  at  Washington,  D.C  on  November 
6,1996. 
PearlieKaed. 

Acting  Qtief,  Natural  Resources  Conservation 
Service,  Acting  Vice  President,  Commodity 
Credit  Corporation. 
(FR  Doc.  96-31676  Filed  12-12-^96: 8:45  am] 
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Food  Saloty  and  Inspaction  Sarvica 

9  CFR  Parts  317  and  381         v^ 
[Docket  No.  9e-022P] 
RIN  0S83-AC15 

Nutrition  LabaNng;  Raferanca  Daily 
intakae 

AOeNCY:  Food  Safety  and  humection 
Service,  USDA. 


ACTKM:  Proposed  rule. 


summary:  The  Food  Safety  and 
Inspection  Service  (FSIS)  is  proposing 
to  establish  Reference  Daily  Intakes 
(RDI's]  for  vitamin  K,  seleniimi, 
manganese,  chromium,  molybdenum, 
and  chloride  for  use  in  calculating  the 
"pOTcent  daily  values"  of  these  nutrients 
per  serving  of  a  meat  or  poultry  product. 
Percent  daily  values  are  presented  in  the 
"Nutrition  Facts"  boxes  on  meat, 
poultry,  and  other  food  product  labels. 
FSIS  is  also  proposing  to  modify  the 
units  of  measure  of  the  RDI's  for 
calcium,  folate,  biotin,  and 
phosphorous.  The  proposed  actions 
would  help  provide  consumers  with 
acciuate,  informative  labeling  on  meat 
and  poultry  products  that  conforms 
with  the  labeling  on  other  foods. 
DATES:  Comments  must  be  received  on 
or  before  February  11, 1997. 
AOORE8SE8:  Submit  an  original  and  two 
copies  of  comments  to:  FSIS  Docket 
Clerk,  Docket  *96-022P,  Room  3806. 
1400  Independence  Avenue,  SW, 
Washington,  DC  20250-3700.  Reference 
material  dted  in  this  document  and  any 
comments  received  will  be  available  for 
public  inspection  in  the  FSIS  Docket 
Room  from  8:30  a.m.  to  1  p.m.  and  from 
2  pjn.  to  4:30  p.m.,  Monday  through 
Friday. 

FOR  niRTHB«  MFORMATKM  CONTACT: 
Charles  R.  Edwards,  Director,  Facilities, 
Equipment,  Labeling  &  Compounds 
Review  Division,  Office  of  PoUcy, 
Program  Development,  and  Evaluation, 
(202)  418-8900. 

SUPPt-BMENTARY  INFORMATION: 

Background 

The  meat  and  poultry  inspection 
regulations  at  9  CFR  part  317,  subpart  B, 
and  381,  subpart  Y,  estabUsh,  among 
other  things,  the  voltmtary  nutrition 
labeling  requirements  for  raw,  single- 
ingredient,  meat  and  poultry  products 
and  the  mandatory  nutrition  labeling 
requirements  for  all  other  meat  and 
poultry  products.  The  FSIS  nutrition 
labeling  regulations  parallel,  to  the 
extent  possible,  those  administered  by 
the  Food  and  Drug  Administration 
(FDA),  because  FSIS  and  FDA  agree  that 
conveying  nutrition  information  to 
consumers  in  a  clear,  uniform  way  for 
all  types  of  foods  helps  them  in  making 
informed  dietary  choices.  FSIS's 
nutrition  labeling  regulations  list  the 
same  reference  values  for  vitamins, 
minerals,  and  other  nutrients  as  do 
FDA's  regulations. 

FDA  amended  its  nutrition  labeling 
regulations  on  December  28, 1995,  with 
a  final  rule  (60  FR  67164,  "Food 
Labeling:  Reference  Daily  Intakes") 
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establishing  RDFs  for  vitamin  K, 
seleiuum.  manganese,  chromium,     - 
molybdenum,  and  chloride.  The  FDA 
rule  also  modified  the  tmits  of  measure 
used  in  expressing  the  RDI  values  for 
calcium,  folate,  biotin,  and  phosphorus. 
RDI's  for  vitamins  and  minerals  and 
daily  reference  values  PRV's)  for  other 
nutrients  are  used  by  food  companies  in 
calculating  the  "percent  daily  values" 
that  appear  in  the  "Nutrition  Facts" 
boxes  on  food  product  labels.  The  RDI's 
themselves  do  not  appear  on  the  labels. 

The  REH's  adopted  by  FDA  for  the 
vitamin  and  minerals  addressed  in  that 
Agency's  final  rule  are  based  on 
recommendations  made  during  the 
igSO's  by  the  National  Academy  of 
Sciences  (NAS).  FSIS  agrees  with  FDA's 
decision  to  adopt  these  RDI's  and 
proposes  to  require  use  of  the  same 
RDI's,  as  applicable,  in  developing 
nutrition  labeling  for  meat  and  poultry 
products.  Specifically,  FSIS  proposes  to 
amend  9  CFR  317.309(c)(8)(iv)  and 
381.40e(c)(8)(iv)  to  include  the 
following  RDI  values:  Vitamin  K,  80 
micrograms;  selenium,  70  micrograms; 
molybdenum,  75  micrograms;  and 
chloride,  3,400  milligrams. 

In  the  same  Decenmer  1995  final  rule, 
FDA  changed  the  units  of  measure  for 
expressing  the  RDI's  for  biotin  and 
folate  from  milligrams  to  micrograms 
and  for  calcium  and  phosphorous  from 
grams  to  milligrams.  These  are  the  same 
units  that  the  NAS  used  for  expressing 
quantities  of  these  minerals  in  the 
recommendations  followed  by  FDA. 
FSIS  concurs  with  FDA's  choice  of  these 
units  and  is  proposing  to  amend  9  CFR 
317.309(c)(8)(iv)  and  381.409(c)(8)(iv) 
by  changing  the  units  of  measure  for 
caldum,  folate,  biotin,  and  phosphorus 
to  the  following:  Calcium,  milligrams; 
folate,  micrograms;  biotin,  micrograms; 
and  phosphorous,  milligrams. 

Executive  Ordw  12988  ' 

This  proposed  rule  has  been  reviewed 
imder  Executive  Order  12988,  Civil 
Justice  Reform.  If  this  proposed  rule  is 
adopted:  (1)  All  state  and  local  laws  and 
regulations  that  are  inconsistent  with 
this  rule  will  be  preempted;  (2)  no 
retroactive  efiiect  will  be  given  to  this 
rule;  and  (3)  administrative  proceedings 
will  not  be  required  before  parties  may 
file  suit  in  court  challenging  this  rule. 

Executive  Order  12866  and  Regulatory 
Flexilnlity  Act 

This  proposed  rule  has  been 
determined  to  be  not  significant  under 
Executive  Order  12866  and,  therefore, 
has  not  been  reviewed  by  the  OfBce  of 
Management  and  Budget. 

The  Administrator  has  made  an  initial 
determination  that  this  proposed  rule 


will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities,  as  defined  by  the  Regulatory 
Flexibility  Act  (5  U.S.C.  601).  Small 
meat  and  poultry  establishments  are 
exempt  from  nutrition  labeling,  as  long 
as  labeling  of  their  products  bears  no 
nutrition  claims  or  information.  The 
proposed  rule  will  not  impose  any  new 
requirements  on  affected 
establishments.  Rather,  it  will  provide 
greater  flexibiUty  for  declaring  nutrient 
information  on  the  labeling  of  meat  and 
{>oultry  products. 

Pqierwork  Requirements 

lliis  proposed  rule  contains  no 
information  collection  or  recordkeeping 
requirements  imder  the  Paperwork 
Reduction  Act 

List  of  Sabiects 

9CFRPart317 

Food  labeling.  Food  paduiging.  Meat 
inspection. 

9CFRPait381^ 

Food  labeling.  Poultry  and  pouhiy 
products. 

For  reasons  discussed  in  the 
preamble,  FSIS  is  proposing  to  amend  9 
CFR  parts  317  and  381  of  the  Federal 
meat  and  poultry  products  inspections 
regulations  as  follows: 

PART  317— UBEUNQ.  MARKING 
DEVICES,  AND  CONTAMERS 

1.  The  authority  citation  for  part  317 
would  continue  to  read  as  follows: 

Authority  :  21  U.S.a  601-695;  7  CFR  2.18, 
2.53. 

2.  Section  317.309  would  be  amended 
by  revising  paragraph  (c)(8)(iv)  to  read 
as  follows: 

1317.309   NulriaonlilMloonlent 

•        •        •        •        • 

(8)*  •  • 

(iv)  The  following  RDI's  and 
nomenclature  are  established  for  the 
following  vitamins  and  minerals  which 
are  essential  in  human  nutrition: 
Vitamin  A,  5,000  International  Units 
Vitamin  C,  60  miUi^ams 
Calcium,  1.000  milligrams 
Iron,  18  milligrams 
Vitamin  D,  400  International  Units 
Vitamin  E,  30  International  Units 
Vitamin  K,  80  micrograms 
Thiamin,  1.5  millignuns 
Riboflavin,  1.7  milligrams 
Niacin,  20  milligrams 
Vitanun  Be,  2.0  milligrams 
Folate,  400  micrograms 
Vitamin  Bl2, 6  micrograms 
Biotin,  300  micrograms 


Pantothenic  acid,  10  milligrams 
Phosphorus,  1,000  milligrams 
Iodine.  150  micrograms 
Magnesium,  400  milligrams 
Zinc,  15  milligrams 
Selmium,  70  micrograms 
Copper,  2.0  milligrams 
Mai^ganese,  2.0  milligrams 
Chromium,  120  micrograms 
Mol]rbdenum.  75  micrograms 
Chlraide.  3.400  milligrams 


PART  381— POULTRY  PRODUCTS 
MSPeCnON  REGULATIONS 

3.  The  authority  citation  for  part  381 
would  continue  to  read  as  follows: 

AadMftty:  7  U.S.C  138f.  7  U.S.C  450;  21 
U.S.C  451-470;  7  CFR  2.1S,  2.53. 

4.  Section  381.409  would  be  ammded 
by  revising  paragraph  (cM8Kiv)  to  read 
as  follows: 

§381.400    Nulrttton  Isbel  contofiL 


(c)  •  •  • 

(8)*  •  ' 

(iv)  The  following  RDI's  and 
nomenclatiu«  are  established  for  the 
following  vitamins  and  minerals  which 
are  essential  in  human  nutrition: 

Vitamin  A,  5.000  International  Units 
Vitamin  C,  60  milligrams 
Calcium,  1,000  milligrams 
Iron,  18  milligrams' 
Vitamin  D,  400  International  Units 
Vitamin  E,  30  International  Units 
Vitamin  K,  80  micrograms 
Thiamin,  1.5  milligrams 
Riboflavin,  1.7  milligrams 
Niacin,  20  milligrams 
Vitamin  Be,  2.0  milligrams 
Folate,  400  micrograms 
Vitamin  B12, 6  micrograms 
Biotin,  300  micrograms 
Pantothenic  acid,  10  milligrams 
Phosphorus,  1,000  milligrams 
Iodine,  150  micrograms 
Magnesium,  400  milligrams 
Zinc,  15  milligrams 
Selenium,  70  micrograms 
Cop{>er,  2.0  milligrams 
Manganese,  2.0  milligrams 
Chromium,  120  micrograms 
Molybdenum,  75  micrograms 

Chloride,  3,400  milligrams 

%        *        *        *        * 

Done  at  Washington.  DC.  on:  December  6, 
1996. 

TlM«>|.Billy. 
Administrator. 

(PR  Doc  96-31637  Filed  12-12-^:  8:45  am] 
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SMALL  BUSINESS  ADMINISTRATION 

13  CFR  Part  121 

Proposed  Rule;  SmaH  Business  Size 
Standards;  Waiver  of  the 
Nonmanufacturer  Rule 

AQBICY:  Small  Business  Administration. 
ACTION:  Notice  of  intent  to  waive  the 
Nonmanufacturer  Rule  for  Airborne 
Integrated  Data  Components  (master 
units,  remote  units,  bus  monitors, 
analog  multiplexers,  convolutional 
encoders,  digital  multiplexers,  signal 
conditionera,  and  time  code  readers}. 

SUMMARY:  The  Small  Business 
Administration  (SBA)  is  considering 
granting  a  waiver  of  the 
Nonmanufacturer  Rule  for  Airborne 
Integrated  Data  Components.  The  basis 
for  a  waiver  of  the  Nonmanufacturer 
Rule  for  this  product  is  that  there  are  no 
small  business  manufacturers  or 
processors  available  to  supply  these 
products  to  the  Federal  Govenunent 
The  efliect  of  a  waiver  would  be  to  allow 
an  otherwise  qualified  Noimianufacturer 
to  supply  other  than  the  product  of  a 
domestic  small  business  manufacturer 
or  processor  on  a  Federal  contract  set 
aside  for  small  businesses  or  awarded 
through  the  SBA  8(a)  Program.  The 
purpose  of  this  notice  is  to  solicit 
comments  and  potential  source 
information  from  interested  parties. 
DATES:  Comments  and  sources  must  be 
submitted  on  or  before  January  6, 1997. 
addresses:  David  Wm.  Loines, 
Procurement  Analyst,  U.S.  Small 
Business  Administration,  409  3rd  Street 
S.W..  Washington,  DC  20416,  Tel:(202) 
205-6475. 

FOR  FURTHER  »«:0RMAT10N  CONTACT: 
David  Wm.  Loines,  Procurement 
Analyst,  U.S.  Small  Business 
Administration,  409  3rd  Street  S.W., 
Washington,  DC  20416,  Tel:(202)  205- 
6475.  Fax:(202)205-7324. 
SUPPLEMENTARY  MFORMATKM:  Public  law 
100-656,  enacted  on  November  15, 
1988,  incorporated  into  the  Small 
Business  Act  the  previously  existing 
regulation  that  recipients  of  Federal 
contracts  set-aside  for  small  businesses 
or  the  SBA  8(a)  Program,  must  provide 
the  product  of  a  small  business 
manufacturer  or  processor,  if  the 
recipient  is  other  than  the  actual 
manufacturer  or  processor.  This 
requirement  is  commonly  referred  to  as 
the  Nonmanufactiirer  Rule.  The  SBA 
regulations  imposing  this  requirement 
are  found  at  13  CFR  121.406(b).  Section 
303(h)  of  the  law  provides  for  waiver  of 
this  requirement  by  SBA  for  any  "class 
of  products"  for  which  there  are  no 
sinall  business  manufacturera  or 


processors  in  the  Federal  market.  To  be 
considered  available  to  participate  in 
the  Federal  market  on  these  classes  of 
products,  a  smaU  business  manufacturer 
must  have  submitted  a  proposal  for  a 
contract  solicitation  or  received  a 
contract  from  the  Federal  Government 
within  the  last  24  months.  The  SBA 
defines  "class  of  products"  based  on 
two  coding  systems.  The  first  is  the 
Office  of  Management  and  Budget 
Standard  Industrial  Classification 
Manual.  The  second  is  the  Product  and 
Service  Code  established  by  the  Federal 
Procurement  Data  System. 

The  Small  Business  Administration  is 
currently  processing  a  request  for  a 
waiver  of  the  Nonmanufacturer  Rule  for 
Airborne  Integrated  Data  Components 
(SIC  3812,  PSC  5821)  and  invites  the 
public  to  comment  or  provide 
information  on  potential  small  business 
manufacturera  for  this  product. 

In  an  effort  to  identify  potential  small 
business  manufacturers,  the  SBA  has 
searched  the  Procurement  Automated 
Source  System  (PASS)  and  Thomas 
Register,  and  the  SBA  will  publish  a 
notice  in  the  Commerce  Business  Daily. 
The  public  is  invited  to  comment  or 
provide  source  information  to  SBA  on 
the  proposed  waiver  of  the 
Nonmanufacturer  Rule  for  this  class  of 
products.  I 

Dated:  December  9, 1996. 
Judith  A.  RooaaeL  ' 

Associate  Administrator  for  Government 
Contracting. 
(PR  Doc.  96-31703  Filed  12-12-96;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  Na  9e-NM-116-AO] 

RiN  2120-AA64 

AirworttiinMS  Directives;  Domier 
Model  328-100  Series  Airptanaa 

AGENCY:  Federal  Aviation       | 

Administration,  DOT. 

ACTION:  Notice  of  proposed  rulemaking 

(NPRM). 

SUMMARY:  This  document  proposes  the 
adoption  of  a  new  airworthiness 
directive  (AD)  that  is  applicable  to 
certain  Domier  Model  328-100  series 
airplanes.  This  proposal  would  require 
a  one-time  check  of  the  clearance 
between  certain  braces  that  connect  the 
wings  to  the  fuselage  and  the  frame  to 
which  the  top  fairing  is  attached;  and 
modification  of  the  frame's  Z-profile  if 


the  clearance  is  insufiicient  to  prevent 
the  braces  from  coming  in  contact  with 
the  fiame.  In  addition,  the  proposed  AD 
would  require  a  one-time  check  of  these 
braces  to  detect  damage  or  wear;  and 
repair,  if  necessary.  This  proposal  is 
prompted  by  a  report  indicating  that 
insufficient  clearance  between  these 
braces  and  the  frame  could  result  in 
wear  and  consequent  breaking  of  the 
braces.  The  actions  specified  by  the 
proposed  AD  are  intended  to  prevent 
failiue  of  these  braces,  which  could 
result  in  unstable  movement  of  the 
wings  in  relation  to  the  fuselage  and 
adversely  affect  the  aerodynamic 
characteristics  of  the  wings. 
DATES:  Comments  must  be  received  by 
January  23, 1997. 
ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  ANM-103. 
Attention:  Rules  Docket  No.96-NM- 
116-AD,  1601  Lind  Avenue,  SW., 
Renton,  Washington  98055-4056. 
Comments  may  be  inspected  at  this 
location  between  9:00  a.m.  and  3:00 
p.m.,  Monday  through  Friday,  except 
Federal  holidays. 

The  service  mformation  referenced  in 
the  proposed  rule  may  be  obtained  fiom 
Domier  Luftfahrt  GmbH,  P.O.  Box  1103. 
D-82230  Wessling,  Germany.  This 
information  may  be  examined  at  the 
FAA,  Transport  Airplane  Directorate, 
1601  Lind  Avenue,  SW.,  Renton, 
Washington. 

FOR  FURTHER  INFORMATION  CONTACT: 
Connie  Beane,  Aerospace  Engineer, 
Standardization  Branch,  ANM-113, 
FAA,  Transport  Airplane  Directorate, 
1601  Lind  Avenue,  SW.,  Renton, 
Washington  98055-4056;  telephone 
(206)  227-2796;  fax  (206)  227-1149. 

SUPPLBMENTARY  INFORMATION: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications  shall 
identify  the  Rules  Docket  number  and 
be  submitted  in  triplicate  to  the  address 
specified  above.  All  communications 
received  on  or  before  the  closing  date 
for  comments,  specified  above,  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposals  contained 
in  this  notice  may  be  changed  in  light 
of  the  comments  received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments. 
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in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  FAA-pubUc  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Comm^iters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  96-NM-116-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Availdtility  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  Transport  Airplane  Directorate, 
ANM-103,  Attention:  Rules  Docket  No. 
96-NM-116-AD,  1601  Lind  Avenue, 
SW.,  Renton,  Washington  98055-4056. 

Discussion 

The  Luftfahrt-Bundesamt  (LBA). 
which  is  the  airworthiness  authority  for 
Germany,  recently  notified  the  FAA  that 
an  unsafe  condition  may  exist  on  certain 
Domier  Model  328-100  series  airplanes. 
The  LBA  advises  that  it  has  received  a 
report  indicating  that  there  may  not  be 
sufficient  clearance  between  the 
diagonal  braces  that  connect  the  left  and 
right  wings  to  the  fuselage  and  the  frame 
to  which  the  top  fairing  is  attached.  A 
design  analysis  detected  this 
discrepancy  during  certification  of  the 
airplane. 

Continuous  contact  between  the 
diagonal  brace  and  the  frame  could 
cause  the  brace  to  become  worn,  and 
ultimately  break.  Should  the  brace  fail, 
it  could  result  in  unstable  movement  of 
the  wing  in  relation  to  the  fuselage  and 
adversely  affect  the  wing's  aerodynamic 
characteristics. 

Explanation  of  Relevant  Service 
Information 

Domier  has  issued  Service  Bulletin 
SB-328-53-051,  dated  August  16, 1994, 
which  describes  procedures  for 
checking  the  clearance  between  the 
diagonal  braces  on  the  left  and  right 
wings  and  the  frame  to  which  the  top 
fairing  is  attached;  and  modifying  the 
frame's  Z-profile,  if  there  is  not  a  certain 
minimum  clearance  between  each  brace 
and  the  frame.  In  addition.,  this  service 
bulletin  describes  procedures  for 
diecking  each  diagonal  brace  for 
damage  or  wear  resulting  from  contact 
between  the  brace  and  the  frame.  The 
LBA  classified  this  service  bulletin  as 
mandatory  and  issued  German 
airworthiness  directive  94-353,  dated 
November  21, 1994,  in  order  to  assure 


the  continued  airworthiness  of  these 
airplanes  in  Germany. 

FAA's  Conclusions 

This  airplane  model  is  manufactured 
in  Germany  and  is  type  certificated  for 
operation  in  the  United  States  under  the 
provisions  of  section  21.29  of  the 
Federal  Aviation  Regulations  (14  CFR 
21.29)  and  the  applicable  bilateral 
airworthiness  agreement.  Pursuant  to 
this  bilateral  airworthiness  agreement, 
the  LBA  has  kept  the  FAA  informed  of 
the  situation  described  above.  The  FAA 
has  examined  the  findings  of  the  LBA, 
reviewed  all  available  information,  and 
determined  that  AD  action  is  necessary 
for  products  of  this  tyj^  design  that  are 
certificated  for  operation  in  the  United 
States. 

Eiq>lanation  of  Requirements  of 
Proposed  Rule 

Since  an  unsafa  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  airplanes  of  the  same 
type  design  registered  in  the  United 
States,  the  proposed  AD  would  require 
a  check  of  die  clearance  between  the 
diagonal  braces  on  the  left  and  right 
wings  and  the  frame  to  which  the  top 
fairing  is  attached;  and  modification  of 
the  frame's  Z-profile  if  there  is  not  a 
certain  minimum  clearance  between 
each  brace  and  the  fiame.  In  addition, 
the  proposed  AD  would  require  a  check 
of  these  braces  to  detect  damage  or  wear 
resulting  from  contact  between  each 
brace  and  the  frame.  The  actions  would 
be  required  to  be  accomplished  in 
accordance  with  the  service  bulletin 
described  previously.  Repair  of 
damaged  or  worn  braces  would  be 
required  to  be  accomplished  in 
accordance  with  a  method  approved  by 
the  FAA. 

Cost  Impact 

The  FAA  estimates  that  5  Domier 
Model  328-100  series  airplanes  of  U.S. 
registry  would  be  affected  by  this 
proposed  AD. 

It  would  take  approximately  4  woik 
hours  per  airplane  to  accomplish  the 
proposed  actions,  at  an  average  labor 
rate  of  $60  per  work  hour.  Based  aa 
these  figures,  the  cost  imptact  of  the 
proposed  AD  on  U.S.  operators  is 
estimated  to  be  $1,200,  or  $240  per 
airplane. 

The  cost  impact  figure  discussed 
above  is  based  on  assumptions  that  no 
operator  has  yet  accompUshed  any  of 
the  proposed  requirements  of  this  AD 
action,  and  that  no  operator  would 
accomplish  those  actions  in  the  future  if 
this  AD  were  not  adopted. 


Regulatory  Impact 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  government  anjl 
the  States,  or  on  the  distribution  of 
power  and  responsibiUties  among  the 
various  levels  of  government.  Therefore, 
in  accordance  with  Executive  Order 
12612,  it  is  determined  that  this 
proposal  would  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment 

For  the  reasons  discussed  above,  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  the  DOT 
Regulatory  Policies  and  Procedures  (44 
FR 11034,  Febmary  26, 1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
imder  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  is  contained  in  the  Rules  Docket 
A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  imder  the  caption 
ADDRESSES. 

List  of  Subiects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows: 

PART  3»— AiRWORTHMESS 
DmECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authorit]r:  49  U.S.Q  106(g),  40113,  44701. 

f9S.13    [ARMndod] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

Donikr  Oockst  96-NM-116-AD. 

Applicability:  Model  328-100  series 
air{Hanes  having  serial  numbers  300S 
through  3014  inclusive;  certificated  in  any 
category. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
otherwise  modified,  altered,  or  repaired  in 
the  area  subject  to  the  requirements  of  this 
AD.  For  airplanes  that  have  been  modified, 
altered,  or  repaired  so  that  the  performance 
of  the  requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
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accordancs  with  paragraph  (b)  of  thj«  AD. 
The  request  should  include  an  asasaonent  of 
the  efiect  of  the  modificatioa.  alteration,  or 
repair  on  the  unsafis  condition  addressed  by 
this  AD;  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Coaipliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  £ailure  of  the  diagonal  braces 
that  connect  the  left  and  right  wings  to  the 
fuselage,  which  could  result  in  unstable 
movement  of  the  wings  and  adversely  afEsct 
the  aerodynamic  characteristics  of  the  wings, 
accomplish  the  following: 

(a)  Within  90  days  after  the  efSsctive  date 
of  this  AD,  perform  the  actions  required  by 
paragraphs  (aXD  and  (aK2)  of  this  AD. 
(1)  Check  the  clearance  between  the 
diagonal  traces  that  connect  the  left  and  right 
wings  to  the  fuselage  and  the  Z-profile  of  the 
frame  to  which  the  top.biring  is  attached,  in 
accordance  %vith  Dwnier  Service  Bulletin 
SB-32a-53-051,  dated  August  16, 1994. 
(i)  If  the  clearance  meets  or  exceeds  the 
minimum  limits  specified  in  the  service 
bulletin,  no  further  action  is  required  by 
paragraph  (a)(  l )  of  this  AD. 

(ii)  If  the  clearance  is  less  than  the 
minimum  limits  specified  in  the  service 
bulletin,  prior  to  further  flight,  modify  the  Z- 
profile  of  the  frame  to  which  the  top  fairing 
is  attached,  in  accordance  with  the  service 
bulletin. 

(2)  Check  each  diagonal  brace  for  damage 
or  wear,  in  aocratiance  with  the  service 
bulletin. 

(i)  If  no  damage  or  wear  is  detected,  no 
further  action  is  required  by  paragraph  (aK2) 
of  this  AD. 

(ii)  If  any  damage  or  wear  is  detected,  prior 
to  further  flight,  repair  the  diagonal  brace  in 
accordance  with  a  method  approved  by  the 
Manager  Standardization  Branch,  ANM-113, 
FAA,  Transport  Airplane  Directorate. 

(b)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager, 
Standardization  Branch,  ANM-113. 
Operators  shall  submit  their  requests  through 
an  appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  Standardization 
Branch,  ANM-113. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Standardization  Branch 
ANM-113. 

(c)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

Issued  in  Renton,  Washington,  on 
December  6. 1996. 
SJLMilkr, 

Acting  A4anager.  Transport  Airplane 
Directorate.  Aircraft  Certificatioa  Service. 
fFR  Doc  96-31607  FUed  12-12-96;  8:45  ami 
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AlmorlhlfMM  DfractiVM;  Domier 
Mo(M  328-100  SariM  AirplanM 
Equipped  With  Bums  Aerospace 
Corporation  Commutar  Sest  Models 
JB0^1-22  and  JB6.8-2-^  Paaaenger 
Seeta 

AGENCY:  Federal  Aviation 
Administration,  DOT. 

ACnON:  Notice  of  proposed  nilemakinB 
(NPRM).  ^^        "»-^x.B 
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fMMMARY:  This  document  proposes  the 
adoption  of  a  new  airworthiness 
directive  (AD)  that  is  applicable  to 
certain  Domier  Model  328-100  series 
airplanes.  This  proposal  would  require 
modification  of  the  restraining  systems 
of  certain  passenger  seats  by  replacing 
anchor  point  ftasteners  with  fasteners 
that  are  able  to  withstand  required  16g 
load  conditions.  This  proposal  is 
prompted  by  a  report  indicating  that  the 
restraining  systems  on  these  seats  failed 
to  meet  16g  test  load  requirements 
during  dynamic  testing.  The  actions 
specified  by  the  proposed  AD  are 
intended  to  prevent  the  fasteners  fiom 
failing,  whidi  could  resuh  in  release  of 
the  seat  restraint  and  consequent  injtuy 
to  passengers. 

DATES:  Comments  must  be  received  by 
January  23,  1997. 

ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation    ' 
Administration  (FAA),  Transport 
Airplane  Directorate,  ANM-103, 
Attention:  Rules  Docket  No.  96-^^M- 
117-AD,  1601  Lind  Avenue.  SW., 
Renton,  Washington  98055-4056. 
Ckimments  may  be  inspected  at  this 
location  between  9:00  a.m.  and  3:00 
p.m.,  Monday  through  Friday,  except 
Federal  holidays. 

The  service  mformation  referenced  in 
the  proposed  rule  may  be  obtained  finm 
Domier  Luftfahrt  GmbH,  P.O.  Box  1103. 
p-82230  Wessling,  Germany.  This 
information  may  be  examined  at  the 
FAA,  Transport  Airplane  Directorate, 
1601  Lind  Avenue.  SW„  Renton. 
Washington. 

FOR  FURTHER  INFORMATION  CONTACT: 
Connie  Beane,  Aerospace  Engineer, 
Standardization  Branch,  ANM-113, 
FAA,  Transport  Airplane  Directorate, 
1601  Lind  Avenue,  SW.,  Renton, 
Washington  98055-4056;  telephone 
(206)  227-2796;  fax  (206)  227-1149. 

SUPPtaOCTARV  INFORMATION: 

Conuneiits  Invited  !         '  '^ 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 


proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications  shall 
identify  the  Rules  Docket  number  and 
be  submitted  in  triplicate  to  the  address 
specified  above.  All  communications 
received  on  or  before  the  dosing  date 
for  comments,  specified  above,  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposals  contained 
in  this  notice  may  be  changed  in  light 
of  the  comments  received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  96-NM-117-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Availability  of  NPKMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  Transport  Airplane  Directorate, 
ANM-103,  Attention:  Rules  Docket  No. 
96-NM-117-AD,  1601  Lind  Avenue, 
SW.,  Renton,  Washington  98055-4056. 

Dtacuaion 

The  LuftfiahrtrBimdesamt  (LBA), 
which  is  the  airworthiness  authority  for 
Germany,  recently  notified  the  FAA  that 
an  unsafe  condition  may  exist  on  certain 
Domier  Model  328-100  series  airplanes. 
The  LBA  advises  that  it  has  received 
reports  indicating  that  the  restraining 
S3rstem  on  certain  passenger  seats 
installed  on  these  airplanes  may  not 
meet  the  16g  test  load  requirements.  The 
manufacturer  of  the  restraining  Systran. 
Bums  Aerospace  Corporation,  detected 
this  discrepancy  in  design  during  its 
djmamic  testing  of  commuter  seat 
models  JB6.8-1-22  and  JB6.8-2-42. 
These  tests  showed  that  the  anchor 
point  Eastmiers  for  the  restraining 
system  failed  when  subjected  to  loads 
that  the  fasteners  were  required  to  cany. 
Should  these  fiastenere  fail,  the  seat 
restraint  could  release  and 
consequently,  passengers  could  be 
injured.  No  such  occurrences  have  been 
reported  in  service,  however. 
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Explanation  of  Relevant  Service 
Mnformation 

Domier  has  issued  Service  Bulletin 
SB-328-25-1 14,  dated  July  10. 1995. 
which  describes  procedures  for 
replacement  of  the  anchor  point 
fasteners  on  Model  328-100  series 
airplanes  equipped  with  Bums 
Aerospace  Corporation  commuter  seat 
models  JB6.S-1-22  and  JB6.8-2-42 
passenger  seats.  (This  service  bulletin 
references  Bums  Aerospace  Corporation 
Service  Bulletin  SB-25-20-989 
Revision  B,  dated  June  14, 1995,  as  an 
additional  source  of  procedural  service 
information.)  The  replacement  fasteners 
have  been  redesigned  so  that  the 
restraining  system  is  able  to  Mdthstand 
the  required  16g  test  load  conditions. 
The  LBA  classified  the  E)omier  service 
bulletin  as  mandatory  and  issued 
German  airworthiness  directive  95-240/ 
2,  dated  August  10, 1995,  in  order  to 
assure  the  continued  airworthiness  of 
these  airplanes  in  Germany.         i",^^<- 

FAA's  Condusioiu  >>'■ 

This  airplane  model  is  manu&ctiired 
in  Germany  and  is  type  certificated  for 
operation  in  the  United  States  imder  the 
provisions  of  section  21.29  of  the      - 
Federal  Aviation  Regulations  (14  CFR 
21.29)  and  the  applicable  bilateral 
airworthiness  agreement.  Pursuant  to 
this  bilateral  airworthiness  agreement, 
the  LBA  has  kept  the  FAA  informed  of 
.  the  situation  described  above.  The  FAA 
has  examined  the  findings  of  the  LBA, 
reviewed  all  available  information,  and 
determined  that  AD  action  is  necessary 
for  products  of  this  type  design  that  are 
certificated  for  operation  in  the  United 
States. 

Explanation  of  Keqnireinents  td 
Proposed  Role 

Since  an  unsafe  condition  has  beoi 
identified  that  is  likely  to  exist  or 
develop  on  other  airplanes  of  the  same 
type  design  registered  in  the  United 
States,  the  proposed  AD  would  require 
replacement  of  the  anchor  point 
fasteners  on  Bums  Aerospace 
Corporation  commuter  seat  models 
JB6.8-1-22  and  JB6.8-2-42  passenger 
seats,  with  fasteners  that  will  ensure 
that  the  restraining  system  for  these 
seats  is  able  to  withstand  the  required 
16g  test  load  conditions.  The  actions 
would  be  reqiiired  to  be  accomplished 
in  accordance  with  the  Domier  service 
bulletin  described  previously. 

Cost  intact 

The  FAA  estimates  that  36  Domier 
Model  328-100  series  airplanes  of  U.S. 
registry  would  be  afiiacted  by  this 
proposed  AD. 


It  would  take  approximately  1  woik 
hour  per  seat  to  accomplish  the 
proposed  actions,  at  an  average  labor 
rate  of  $60  per  work  hour.  There  are 
normally  30  seats  per  airplane.  Required 
parts  would  be  provided  by  the 
manufacturer  at  no  cost  to  operators. 
Based  on  these  figures,  the  cost  impact 
of  the  proposed  AD  on  U.S.  operators  is 
estimated  to  be  $64300.  or  $1,800  per 
airplane. 

The  cost  impact  figure  discussed 
above  is  based  on  assimiptiouas  that  no 
operator  has  yet  accomplished  any  of 
the  proposed  requirements  of  this  AD 
action,  and  that  no  operator  would 
accomplish  those  actions  in  the  futiue  if 
this  AD  were  not  adopted. 

Regulatory  Impact 

The  regulations  proposed  herein 
would  not  have  substantial  direct  eSiscts 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
in  accordance  with  Executive  Order 
12612,  it  is  determined  that  this 
proposal  would  not  have  sufficient 
faderalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment. 

For  the  reasons  discvissed  above,  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  the  DOT 
Regulatory  Policies  and  Procedures  (44 
FR 11034,  Febmary  26, 1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  niunber  of  small  entities 
under  the  criteria  of  the  R^ulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaliiation  prepared  for  this 
action  is  contained  in  the  Rules  Docket. 
A  cofy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Safety. 

The  Proposed  Amendmeiit 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  R^ulations 
(14  CFR  part  39)  as  follows: 

PART  39— AlfmORTHINESS 
nRECnVES 

1.  The  audiority  citation  for  part  39ic 
continues  to  read  as  follows: 

Aiafaoriljr:  49  U.S.C  108(g),  40113, 44701. 


|3«.13    [Amendecq 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

Donitan  Docket  96-NM-117-A0. 

Applicability:  Model  328-100  series 
airplanes  equipped  with  Bums  Aerospsce 
Corporation  commuter  seat  models  JB6.8-1- 
22  and  )B6.»-2-42  passenger  seats: 
certificated  in  any  category. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
otherwise  modified,  altered,  or  repaired  in 
the  area  sul^ect  to  the  requirements  of  this 
AO.  For  airplanes  that  have  been  modified, 
altered,  or  repaired  so  that  the  pterfonmance 
of  the  requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (b)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effchct  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by" 
this  AD;  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliaace:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  failure  of  the  anchor  point    . 
{asteners  on  the  seat  restraining  systems, 
which  could  result  in  release  of  the  seat 
restraint  and  consequent  injury  to 
passengers,  accomplish  the  following: 

(a)  Within  60  days  after  the  effective  date 
of  this  AD,  replace  each  anchor  point  fastener 
on  the  restraining  system  of  each  seat  with 

a  festener  of  improved  design,  in  accordance 
Mrith  Domier  Service  Bulletin  SB-328-25- 
114,  dated  July  10, 1995. 

Note  2:  The  service  bulletin  references 
Bums  Aerospace  Corporation  Service 
Bulletin  SB-25-20989,  Revision  B,  dated 
June  14, 1995,  as  an  additional  source  of 
procedural  service  information  fat 
replacement  of  the  anchor  point  fiasteno-. 

(b)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  tliat 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager, 
Standardization  Branch,  ANM-113,  FAA, 
Transport  Airplane  Directwate.  Operators 
shall  submit  their  requests  through  an 
appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
sand  it  to  the  Manager,  Standardization 
Branch,  ANM-113. 

Note  3:  Inftvmation  conoeming  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Standardization  Branch. 
ANM-113. 

(c)  Spedal  flight  pennita  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 
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iMued  in  Ronton,  Washington,  on 
December  6, 1996. 
SJL  Millar, 

Acting  Manager,  Transpmt  Airplane 
Directorate,  Aircraft  Certification  Service. 
(FR  Doc.  96-31606  Filed  12-12-96;  8:4S  am) 

IOOM4t1*-1*m 


ENVIRONMEMTAL  PROTECTION 
AQEUCY 

40CFRPartS2 

[QA-34-2-M44;  FRL-6e8»-q 

Approval  and  Promulgation  of  Air 
Quality  Implementation  Plana; 
Qaorgia:  Enhanced  Motor  VeMda 
kiepMllon  and  Maintenance  Program 

aqbcy:  Environmental  F^tection 

Agency  (EPA).    . 

ACTION:  Proposed  interim  rule. 


:  EPA  is  proposing  a 
conditional,  interim  approval  of  a  State 
Implementation  Plan  (SIP)  revision 
submitted  by  the  State  of  Georgia.  This 
revision  establishes  and  requires  the 
implementation  of  an  enhanced 
inspection  and  maintenance  (I/M) 
program  in  Cherokee,  Clayton,  Cobb. 
Coweta,  Dekalb,  Douglas,  Fayette, 
Forsyth,  Fulton,  Gwinnett,  Henry, 
Paulding,  and  Rockdale  Counties.  The 
intended  effect  of  this  action  is  to 
propose  conditional  interim  approval  of 
an  I/M  program  proposed  by  the  State, 
based  upon  the  State's  good  faith 
estimate,  which  asserts  that  the  State's 
network  design  credits  are  appropriate 
and  the  revision  is  otherwise  in 
compliance  with  the  Clean  Air  Act 
(GAA).  This  action  is  being  taken  under 
the  National  Highway  System 
Designaticm  Act  of  1995  (NHSDA)  and 
section  110  of  the  CAA. 

If  the  State  commits  within  30  days  of 
this  proposed  conditional  interim 
approval  notice  to  correct  tKe  major 
deficiencies  by  dates  certain  as 
described  below,  then  this  proposed 
conditional  approval  shall  expire 
pursuant  to  the  NHSDA  and  section  110 
of  the  CAA  on  the  earlier  of  18  months 
from  final  interim  approval,  or  on  the 
date  of  EPA  takes  final  action  on  the 
states  full  I/M  SIP.  In  the  event  that  the 
State  fiuls  to  submit  a  commitment  to 
conect  all  of  the  major  deficiencies 
within  30  days  after  the  publication  of 
this  proposed  conditional  interim 
approval  notice,  then  EPA  is  proposing 
in  the  alternative  to  dissaprove  the  SIP 
revision.  If  the  State  does  make  a  timely 
commitment  but  the  conditions  are  not 
met  by  the  specified  date  within  one 
year,  EPA  proposes  that  this  proposed 
conditional  interim  approval  will 


convert  to  final  disapproval  If  the 
conditional  interim  approval  is 
converted  to  a  disapproval,  EPA  will 
notify  the  State  by  letter  that  the 
conditions  have  not  been  met  and  that 
the  conditional  approval  has  converted 
to  a  disapproval. 

DATES:  Comments  must  be  received  on 
or  before  January  13, 1997. 
ADOncscCfl;  Comments  may  be  mailed  to 
Benjamin  Franco  at  the  EPA  Regional 
Office  listed  below.  Copies  of  tlw 
documentS'relevant  to  this  action  are 
available  for  public  inspection  during 
normal  business  hours  at  the  following 
locations.  The  interested  persons 
wanting  to  examine  these  documents 
should  make  an  appointment  with  the 
appropriate  office  at  least  24  hours 
before  visiting  day. 
Air  and  Radiation  Docket  and 
Information  Center  (Air  Docket  6102), 
U.S.  Environmental  Protection 
Agency,  401  M  St,  SW,  Washington, 
D.C  20460. 
Environmental  Protection  Agency. 
Region  4,  Air  Planning  Branch,  100 
Al£i)ama  St.,  SW,  Atlanta,  Georgia 
30303. 
Georgia  Environmental  Protection 
Division.  4244  International  Parkway, 
Suite  120,  Atlanta,  Georgia  30354. 
R3R  FURTHER  MPORMATION  CONTACT: 
Benjamin  Franco,  Mobile  Source  and 
Community  Planning  Section,  Air 
Planning  Branch,  Air,  Pesticides  & 
Toxics  Management  Division,  Region  4 
Environmental  Protection  Agency,  100 
Alabama  St,  SW  Atlanta,  Georgia 
30303.  The  telephone  number  is  404/ 
562-9039.  Reference  file  CA  34-2-9644. 

SUPPLBeHTARY  INFORMATION: 

L  Background 

A.  Impact  of  the  National  HighMmy 
System  Designation  Act  on  the  Design 
and  Implementation  of  Enhanced 
Inspection  and  Maintenance  Programs 
Under  the  Clean  Air  Act 

The  National  Highway  System 
Designation  Act  of  1995  (NHSDA) 
establishes  two  key  changes  to  the 
mihanced  I/M  rule  requirements 
previously  developed  by  EPA.  Under 
the  NHSDA,  EPA  cannot  require  states 
to  adopt  or  implement  centralized,  test- 
only  IM240  enhanced  vehicle 
inspection  and  maintenance  programs 
as  a  means  of  compliance  witii  section 
182, 184  or  187  of  the  CAA.  Also  under 
the  NHSDA,  EPA  cannot  disapprove  a 
SIP  revision,  nor  apply  an  automatic 
discount  to  a  SIP  revision  under  section 
182, 184  or  187  of  the  CAA,  because  the 
I/M  program  in^uch  plan  revision  is 
decentralized,  or  a  test-and-repair 
program.  Accordingly,  the  so-called 


50%  credit  discount  that  was 
established  by  the  EPA's  I/M  Program    * 
Requirements  Final  Rule,  (published 
November  5, 1992,  and  herein  referred 
to  as  the  I/M  Rule)  has  been  effectively 
replaced  with  a  presiunptive 
equivalency  criteria,  which  places  the 
emission  reductions  credits  for 
decentralized  networks  on  par  with 
credit  assumptions  for  centralized 
networks,  based  upon  a  state's  good 
feith  estimate  of  reductions  as  provided 
by  the  NHSDA  and  explained  below  in 
this  section. 

EPA's  I/M  Rule  established  many 
other  criteria  unrelated  to  network 
design  or  test  type  for  states  to  use  in 
designing  enhanced  I/M  programs.  All 
other  elements  of  the  I/M  Rule,  and  the 
statutory  requirements  established  in 
the  CAA  continue  to  be  required  of 
those  states  submitting  I/M  SIP 
revisions  under  the  NHSDA,  and  the 
NHSDA  specifically  requires  that  these 
submittals  must  otherwise  comply  in  all 
respects  with  the  I/M  Rule  and  the  CAA. 

'The  NHSDA  also  requires  states  to 
swiftly  develop,  submit,  and  begin 
implementation  of  these  enhanced  I/M 
programs,  since  the  anticipated  start-up 
dates  developed  under  the  CAA  and 
EPA's  rules  have  already  been  delayed. 
In  requiring  states  to  submit  these  plans 
within  120  days  of  the  NHSDA  passage, 
and  in  allowing  these  states  to  submit 
proposed  regulations  for  this  plan 
(which  can  be  finalized  apd  submitted 
to  EPA  during  the  interim  period)  it  is 
clear  that  Congress  intended  for  states  to 
begin  testing  vehicles  as  soon  as 
practicable,  now  that  the  decentralized 
credit  issue  has  been  clarified  and 
direcUy  addressed  by  the  NHSDA. 

Submission  criteria  described  under 
the  NHSDA  allow  a  state  to  submit 
proposed  regulations  for  this  interim 
program,  provided  that  the  state  has  all 
of  the  statutory  autfaoity  necessary  to 
carry  out  the  program.  Also,  in 
proposing  the  interim  credits  for  this 
program,  states  are  required  to  make 
good  faith  estimates  regarding  the 
performance  of  their  enhanced  I/M 
program.  Since  these  estimates  are 
expected  to  be  difficult  to  quantify,  the 
state  need  only  provide  that  the 
proposed  credits  claimed  for  the 
submission  have  a  basis  in  fact.  A  good 
faith  estimate  of  a  state's  program  may 
be  one  based  on  any  of  the  following: 
the  performance  of  any  previous  I/M 
program;  the  results  of  remote  sensing 
or  other  roadside  testing  techniques; 
fleet  and  vehicle  miles  traveled  (VMT) 
profiles;  demographic  studies;  or  other 
evidence  which  has  relevance  to  the 
effectiveness  or  emissions  reducing 
capabilities  of  an  I/M  program. 
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This  action  is  being  taken  under  the 
authority  of  both  the  NH^A  and 
section  110  of  the  CAA.  Section  348  of 
the  NHSDA  ex|Hes8ly  directs  EPA  to 
issue  this  interim  approval  for  a  period 
of  18  months,  at  which  time  the  interim 
program  will  be  evaluated.  At  that  time, 
the  Conference  Report  on  section  348  of 
the  NHSDA  states  that  it  is  expected 
that  the  proposed  credits  claimed  by  the 
state  in  its  submittal,  and  the  emissions 
reductions  demonstrated  through  the 
program  data  may  not  match  exactly. 
Therefore,  the  Conference  Report 
suggests  that  EPA  use  the  program  data 
to  appropriately  adjust  these  credits. 

Furthermore,  EPA  believes  that  in 
also  taking  action  under  section  110  of 
the  CAA.  it  is  appropriate  to  grant  a 
conditional  approval  to  this  submittal 
since  there  are  some  deficiencies  with 
respect  to  CAA  statutory  or  regulatory 
requirements  (identified  herein)  that 
EPA  believes  can  be  corrected  by  the 
State  during  the  interim  period. 

B.  Interim  Appmvais  Under  the  NHSDA 

The  NHSDA  directs  EPA  to  grant 
interim  approval  for  a  period  of  18 
months  to  approvable  I/M  submittals 
under  this  Act.  This  Act  also  directs 
EPA  and  the  states  to  review  the  interim 
program  results  at  the  end  of  18  months, 
and  to  make  a  determination  as  to  the 
effectiveness  of  the  interim  program. 
Following  this  demonstration,  EPA  will 
adjust  aoy  credit  claims  made  by  the 
state  in  its  good  faith  efibri  to  reflect  the 
emissions  reductions  actxially  measured 
by  the  state  during  the  program 
evaluati<»  period.  The  NHSDA  is  clear 
that  the-interim  approval  shall  last  for 
only  18  months,  and  that  the  program 
evaluation  is  due  to  EPA  at  the  end  of 
that  period.  Therefore,  EPA  believes 
Congress  intended  fo^  these  programs  to 
start-up  as  soon  as  possible,  which  EPA 
believes  should  be  at  the  latest. 
November  15,  1997.  so  that 
approximately  six  months  of  operaticmal 
program  data  can  be  collected  to 
evaluate  the  interim  program.  fiPA 
believes  that  in  setting  such  a  strict 
timetable  for  program  evahiations  imder 
the  NHSDA,  that  Congress  recognized 
and  attempted  to  mitigate  any  further 
delay  with  the  start-up  of  this  program. 
For  die  purposes  of  this  program,  start- 
up is  defined  as  a  fully  operational 
program  which  has  b^gun  regular, 
mandatory  inspections  and  repairs, 
using  the  final  test  strategy  and  covering 
each  of  a  state's  required  areas.  EPA 
proposes  that  if  the  state  fails  to  stait  its 
program  on  this  schedule,  the  approval 
granted  under  the  provisions  of  the 
NHSDA  will  convert  to  a  disapproval 
after  a  finding  letter  is  sent  to  the  state. 


The  program  evaluation  to  be  used  by 
the  state  during  the  18  month  interim 
period  must  be  acceptable  to  EPA.  EPA 
anticipates  that  such  a  program 
evaluation  process  will  be  developed  by 
the  Environmental  Council  of  State 
(ECOS)  group  that  is  convening  now 
and  that  was  Organized  for  this  purpose. 
EPA  further  anticipates  that  in  addition 
to  the  interim,  short  term  evaluation,  the 
state  will  conduct  a  long  term,  ongoing 
evaluation  of  the  I/M  program  as 
required  by  the  I/M  Rule  in  §§  51.353 
and  51.366. 

C.  Process  for  Full  Approvals  of  This 
Program  Under  the  CAA 

As  per  the  NHSDA  requirements,  this 
interim  rulemaking  will  expire  within 
18  months  of  the  final  interim  approval, 
pr  the  date  of  final  full  approval.  A  full 
approval  of  the  state's  final  I/M  SIP 
revision  (which  will  include  the  state's 
program  evaluation  and  final  adopted 
state  regulations)  is  still  necessary  under 
section  110  and  under  section  182. 184 
or  187  of  the  CAA.  After  EPA  reviews 
the  state's  submitted  program 
evaluation,  final  rulemaking  on  the 
state's  SIP  revision  will  occiu. 

n.  EPA's  Analysis  of  Geoisia's 
Submittal 

On  March  27, 1996,  the  Georgia 
Environmental  Protection  Division 
(GAEPD)  submitted  a  revision  to  its 
State  Implementation  Plan  (SIP)  for  an 
enhanced  I/M  program  to  qualify  imder 
the  NHSDA.  The  revision  consists  of 
enabling  legislation  that  will  allow  the 
State  to  implement  the  I/M  program, 
proposed  regulations,  a  description  of 
the  I/M  program  (including  a  modeling 
analysis  and  detailed  description  of 
program  features),  and  a  good  feith 
estimate  that  includes  the  State's  basis 
in  fact  for  emission  reductions  claims. 
The  State's  credit  assumptions  were 
based  upon  the  removal  of  the  50% 
credit  discount  for  all  portions  of  the 
program  that  are  based  on  a  testrand- 
repair  network,  and  the  application  of 
the  State's  own  good  faith  estimate  of 
the  efCactiveness  of  its  decentralized  test 
and  repair  program.  Georgia's  credit 
assumption  were  based  upon  a  remote 
sensing  study  performed  by  Georgia 
Tech.  Subsequentiy,  on  June  17, 1996, 
GAEPD  submitted  amendments  to  the 
earlier  SIP  revisions. 

A.  Analysis  of  the  NHSDA  Submittal 
Criteria 

Transmittal  Letter 

On  March  27, 1996,  Georgia 
submitted  an  enhanced  I/M  SIP  revision 
to  EPA,  requesting  action  under  the 
NHSDA  of  1995  and  the  CAA  of  1990. 


A  subsequent  submittal  amending  the  1/ 
M  program  was  submitted  to  EPA  on 
Jime  17. 1998.  The  official  submittal 
was  made  by  the  appropriate  State 
official,  Harold  Reheis  of  the  Georgia 
EPD.  and  was  addressed  to  the 
appropriate  EPA  official,  John 
Hankinson,  the  Regional  Administrator. 

Enabling  Legislation 

The  State  of  Georgia  has  legislation  in 
Chapter  391-3-10  and  391-^20 
enabling  the  implementation  of  a  hybrid 
program  consisting  of  the  use  of  a  two 
speed  idle  exhaust  emission  test  and  an 
Accelerated  Simulation  Mode  (ASM) 
exhaust  emission  test. 

Prt^Kwed  Regulations 

On  August  16, 1995,  the  State  of 
Georgia,  proposed  regiUations  in 
accordance  with  40  CFR  part  51, 
establishing  an  mhanced  I/M  program. 
The  State  adopted,  under  emergency 
rule.  Chapter  39-3-20,  Rules  for 
Enhanced  Inspection  and  Maintenance, 
on  May  29, 1996.  This  rule  was 
permanently  adopted  by  Georgia  on 
August  26, 1996.  Also,  Chapter  391-3- 
10,  Rules  for  Inspection  and 
Maintenance,  was  adopted  aa  June  24. 
1996. 

Program  Description 

The  Georgia  program  is  a 
decentralized  hybrid  program  consisting 
of  an  Acceleration  Simulation  Mode  test 
for  older  vehicles,  and  a  2  speed  idle    ' 
test  for  newer  vehicles.  All  vehicles  will 
receive  a  gas  cap  pressure  integrity  test. 
The  primary  compliance  mechanism  is 
legistration  denial.  Newer  v^cles  are 
those  with  a  designated  model  year 
which  is  of  the  current  test  year  and  up 
to  five  years  older  than  the  current  test 
yeer.  Older  vehicles  are  those  more  than 
five  years  older  than  the  current  test 
year  and  through  the  1975  model  year. 
Stations  may  be  either  test-only  or  test- 
and-repair.  Fleets  are  allowed  to  self 
test.  Vehicles  that  are  10  or  more  years 
old,  driven  less  than  5000  miles  per 
year,  and  owned  by  perscms  aged  65 
yeers  or  older  are  exempt  from  testing, 
as  are  antique  or  collector  cars  or  trucks 
25  years  old  or  older.  The  Management 
Contractor  will  be  responsible  for 
quaUty  control,  quali^  assurance, 
IHt)gram  oversight,  and  outreach.  The 
idle  test  portion  of  the  program  was 
expanded  to  all  13  metro  Atlanta 
nonattainment  counties  on  October  tf 
1996.  ASM  testing  will  begin  on  July  1. 
1997. 


03490 


Federal  Register  /  Vol.  61.  No.  241  /  Friday.  December  13.  1996  /  Proposed  Rules 


Emission  Reduction  Gaim  and  Basis  fat 
the  Claim 

B.  Analysis  of  the  EPA  I/M  ReguJation 
and  CAA  Requirements 

As  previously  stated,  the  NHSDA  left 
those  elements  of  the  I/M  Rule  that  do 
not  pertain  to  network  design  or  test 
type  intact.  Based  upon  EPA's  review  of 
Georgia's  submittal,  EPA  believes  the 
State  has  not  complied  with  all  aspects 
of  the  NHSDA,  the  CAA  and  the  I/M 
Rule.  For  those  sections  of  the  I/M  Rule, 
or  of  the  CAA  identified  below,  with 
which  the  State  has  not  yet  fully 
complied,  EPA  proposes  to 
conditianally  approve  the  SIP  if  it 
receives  a  commitment  from  the  State  to 
correct  said  deficiency.  Before  EPA  can 
continue  with  the  interim  rulemaking 
process,  the  State  must  make  a 
commitment  within  30  days  of 
December  13, 1996  to  correct  these 
major  SIP  elements  by  a  date  certain 
within  one  year  of  interim  approval.  If 
the  State  does  not  make  this 
commitment,  EPA  proposes  in  the 
altonative  to  disapprove  the  State 
submittal.  The  State  must  correct  these 
ma|or  deficiencies  by  the  date  specified 
in  die  ccxnmitment  or  this  propKwed 
approval  will  convert  to  a  disapproval 
under  CAA  section  110(k)(4). 

Applicability-^0  CFR  51.350 

The  Atlanta  area  is  classified  as  a 
serious  ozone  nonattainment  area  and 
also  required  to  implement  an  enhanced 
I/M  program  as  per  section  182(c)(3)  of 
the  CAA  and  40  CFR  51.350(2). 

Under  the  requirements  of  the  Clean 
Air  Act,  the  following  counties  in 
GeOTgia  are  subject  to  the  enhanced  I/M 
program  requirements:  Cherokee, 
Clayton,  Cobb,  Coweta,  Dekalb,  IDouglasi 
Fayvtte,  Forsyth,  Fulton,  Gwinnett, 
Henry,  Paulding,  and  Rockdale. 

The  Georgia  I/M  legislative  authority 
provides  the  legal  authority  to  establish 
the  geographic  boundaries.  The  program 
boundaries  are  listed  in  Chapter  391-3— 
2O-0.32-.02.  EPA  is  proposing  to  find 
that  the  geographic  applicability 
requirements  are  satisfied.  The  federal  1/ 
M  regulation  requires  that  the  state 
program  shall  not  simset  until  it  is  no 
longer  necessary. 

EPA  interprets  the  federal  regulation 
as  stating  that  a  SIP  which  does  not 
simset  prior  to  the  attainment  deadline 
for  each  applicable  area  satisfies  this' 
requirement.  The  Georgia  I/M  regulation 
provides  for  the  program  to  continue 
past  the  attainment  dates  for  all 
applicable  nonattainment  areas  in  the 
Georgia. 

The  State  submission  meets  the 
Applicability  requirements  of  the 


Federal  I/M  regulation  for  intwim 
approval. 

Enhanced  I/M  Performance  Standard — 
40  CFR  51.351 

The  enhanced  I/M  program  must  be 
designed  and  implemented  to  meet  or 
exceed  a  minimum  performance    ...  . 
standard,  which  is  expressed  as 
emission  levels  in  area-wide  average 
grams  per  mile  (gpm)  fat  certain 
pollutants.  The  performance  standard 
shall  be  established  using  local 
characteristics,  such  as  vehicle  mix  and 
local  fiiel  controls,  and  the  following 
model  I/M  program  parameters;  network 
type,  start  date,  test  frequency,  model 
year  coverage,  vehicle  type  coverage, 
exhaust  emission  test  type,  emission 
standards,  emission  control  device, 
evaporative  system  function  checks, 
stringency,  waiver  rate,  compliance  rate' 
and  evaluation  date.  The  emission 
levels  achieved  by  the  State's  program 
design  shall  be  calculated  using  the 
most  current  version,  at  the  time  of 
submittal,  of  the  EPA  mobile  source 
emission  fiactor  model.  At  the  time  of 
the  Georgia  submittal  the  most  current 
version  was  KHDBILESa.  Areas  shall 
meet  the  performance  standard  for  the 
pollutants  which  cause  them  to  be 
subject  to  enhanced  I/M  requirements. 
In  the  case  of  ozone  nonattainment 
areas,  the  performance  standard  must  be 
met  for  both  nitrogen  oxides  (NO,)  and 
hydrocarbons  (HC).  The  state's 
submittal  must  meet  the  enhanced  I/M 
performance  standard  for  HC  and  NO. 
in  the  subject  I/M  area. 

The  Georgia  submittal  includes  the 
following  program  design  parameters: 

Network  type — ^Hybrid,  consisting  of  a 
test  and  repair  program  and  a  test  only 
program,  modeled  as  test-only  for  100% 
emission  reduction  credit        i 

Start  date— 1982.  ' 

Test  frequency— Bienmal. 

Model  year/vehicle  type  coverage — 
1975/LDGV,  LDGTl,  LDGT2. 

Exhaust  emission  test  type — ^ASM  for 
vehicles  seven  years  old  back  to  1975, 
2-speed  idle  for  newest  six  model  years. 

Emission  standards — ASM:  .8  g/mile 
HC,  15.0  g/mile  CO,  2.0  g/mile  NO,.  2- 
speed  idle:  220  ppm  HC,  1.2  ppm  CO, 
and  999  ppm  NO,. 

Emission  control  device — Visual 
inspections  of  catalyst. 

Evaporative  system  function  checks — 
gas  cap  pressure  test. 

Stringency  (pre- 1981  failure  rate) — 
20%. 

Waiver  rate — 3%  for  all  model  yeara. 

Compliance  rate — 97%. 

Evaluation  dates — January  2000. 

The  Georgia  program  design 
parameters  meet  the  federal  I/M 
regulations  and  are  approvable. 


The  State  program  demonstrates 
compliance  with  the  low  enhanced 
performance  standard  established  in  40 
CFR  51.351(g).  That  section  provides 
that  states  may  select  the  low  enhanced 
performance  standard  if  they  have  an 
approved  SIP  for  reasonable  further 
progress  in  1996,  commonly  known  as 
a  15  percent  reduction  SIP.  In  fact  EPA 
approval  of  15  percent  plans  has  been 
delayed,  and  although  EPA  is  preparing 
to  take  action  on  15  percent  plans  in  the 
near  future,  it  is  unlikely  that  EPA  will 
have  completed  final  action  on  most  IS 
percent  plans  prior  to  the  time  EPA 
believes  it  would  be  appropriate  to  give 
final  interim  approval  to  l/M  programs 
under  the  NHSDA. 

In  enacting  the  NHSDA,  Congress 
evidenced  an  intent  to  have  states 
promptly  implement  I/M  programs 
under  interim  approval  status  to  gather 
the  data  necessary  to  support  state 
claims  of  appropriate  credit  for 
alternative  network  design  systems.  By 
providing  that  such  programs  must  be 
submitted  within  a  four  month  period, 
that  EPA  could  approve  I/M  programs 
on  an  interim  basis  based  only  upon 
proposed  regulations,  and  that  such 
approvals  would  last  only  for  an  18 
month  period,  it  is  clear  that  Congress 
anticipated  both  that  these  programs 
would  start  quickly  and  that  EPA  would 
act  quiddy  to  give  them  interim 
approval. 

Many  states  have  designed  a  program 
to  meet  the  low  enhanced  performance 
standard,  and  have  included  that 
program  in  their  15  percent  plan 
submitted  to  EPA  for  approval.  Such 
states  anticipated  that  EPA  would 
propose  approval  both  of  the  I/M 
programs  and  the  15  percent  plans  on  a 
similar  schedule,  and  thus  that  the  I/M 
programs  would  qualify  for  approval 
under  the  low  peHbrmance  standard. 
EPA  does  not  believe  it  would  be 
consistent  with  the  intent  of  the  NHSDA 
to  delay  action  on  interim  I/M  approval 
until  the  Agency  has  completed  action 
on  the  corresponding  15  percent  plans. 
Although  fP A  acknowledges  that  under 
its  regulations  full  final  approval  of  a 
low  enhanced  I/M  program  after  the  18 
month  evaluation  period  would  have  to 
await  approval  of  die  corresponding  15 
percent  plan,  EPA  believes  that  in  lig^t 
of  the  NHSDA  it  can  take  final  interim 
approval  of  such  I/M  plans  provided 
that  the  Agency  has  determined  as  an 
initial  matter  that  approval  of  the  15 
percent  plan  is  appropriate,  and  has 
issued  a  proposed  approval  of  that  15 
percent  plan. 

Georgia  has  submitted  a  15  percent 
plan  which  includes  the  low  enhanced 
I/M  progjram.  EPA  is  currently 
reviewing  that  program  and  plans  to 
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propose  action  on  it  shortly.  EPA  here 
proposes  to  approve  the  I/M  program  as 
satisfying  the  low  enhanced 
performance  standard  provided  that 
EPA  does  propose  to  approve  the  15 
percent  plan  containing  that  program. 
Should  ^A  propose  approval  of  the  15 
percent  plan,  EPA  will  proceed  to  take 
hnal  interim  approval  action  on  the  1/ 
M  plan.  EPA  proposes  in  the  alternative 
that  if  the  Agency  proposes  instead  to 
disapprove  the  15  percent  plan,  EPA 
would  then  disapprove  the  I/M  plan  as 
well  because  the  State  would  no  longer 
be  eligible  to  select  the  low  enhanced 
performance  standard  under  the  terms 
of  51.351(g). 

The  emission  levels  achieved  by 
GAEPD  were  modeled  using  MOBILESa 
and  utilizing  the  ASM2  credit  matrix  in 
that  model.  The  modeling 
demonstration  was  performed  correctly, 
used  local  characteristics  and 
demonstrated  that  the  program  design 
will  meet  the  minimimi  enhanced  I^ 
performance  standard,  expressed  in 
gpm,  for  HC,  and  NOx,  for  each 
milestone  and  for  the  attainment 
deadline.  In  addition,  the  existing  I/M 
rules  require  that  the  modeling 
demonstrate  that  the  state  program  has 
met  the  performance  standard  by  fixed 
evaluation  dates.  The  first  such  date  is 
January  1 ,  2000.  However,  few  state 
programs  will  be  able  to  demonstrate 
compliance  with  the  performance 
standard  by  that  date  as  a  result  of 
delays  in  program  start  up  and  phase  in 
of  testing  reiquirements.  EPA  believes 
that  based  on  the  provisions  of  the 
NHSAD,  the  evaluation  dates  in  the 
ciurent  I/M  rule  have  been  superseded. 
Congress  provided  in  the  NHSDA  for 
programs  that  would  start  significantly 
later  than  the  start  dates  in  the  current 
I/M  rule.  Consistent  with  Congressional 
intent,  such  programs  by  definition  will 
not  achieve  hill  compliance  with  the 
performance  standard  by  the  beginning 
of  2000. 

As  explained  above,  EPA  has 
concluded  that  the  NHSDA  superseded 
the  start  date  requirements  of  the  I/M 
rule,  but  that  states  should  still  be 
required  to  start  their  programs  as  soon 
as  possible,  which  EPA  has  determined 
would  be  by  November  15,  1997. 
Therefore,  EPA  believes  that  pursuant  to 
the  NHSDA,  delaying  program 
implementation  for  approximately  two 
years,  the  initial  evaluation  date  for 
modeling  purposes  should  also  be 
pushed  back  two  years  to  January  1, 
2002.  This  evaluation  date  will  allow 
states  to  fully  implement  their  I/M 
programs  and  complete  one  cycle  of 
testing  at  full  cut  points  in  order  to 
demonstrate  compliance  with  the 
performance  standard. 


Georgia  will  be  required  to  repeat  the 
modeling  demonstration  if  EPA 
provides  the  appropriate  ASMl  credit 
matrix  as  part  of  the  MOBILE  model. 
The  enhanced  performance  standard 
required  for  the  Georgia  program  is 
1.684  grams  per  mile  for  VOC  and  1.968 
grams  per  mile  for  NOx.  The  low 
enhanced  performance  standard 
required  for  the  Georgia  program  is 
2.254  grams  per  mile  for  VOC  and  2.231 
grams  per  mile  for  NOx.  The  model 
results  for  the  Georgia  I/M  program  are 
2.002  grams  per  mile  for  VOC  and  1.996 
grams  per  mile  for  NOx.  While  the 
Georgia  program  falls  below  the 
enhanced  I/M  performance  standard,  it 
is  above  the  low  enhanced  I/M 
performance  standard.  GAEPD  will 
achieve  additional  emission  reductions 
elsewhere,  consistent  with  the 
requirements  of  the  EPA  fiexibility  rule 
creating  the  low  enhanced  standard. 
Georgia  will  implement  a  ban  on  all 
open-burning  in  addition  to  a  7.0  Raid 
Vapor  Pressure  program  in  order  to 
achieve  the  necessary  reductions. 

The  State  submittal  meets  the 
Performance  Standard  requirements  of 
the  federal  I/M  regulation  for  interim 
approval. 

Network  Type  and  Program 
Evaluation— 40  CFR  51.353 

The  enhanced  program  must  include 
an  ongoing  evaluation  to  quantify  the 
emission  reduction  benefits  of  the 
program,  and  to  determine  if  the 
program  is  meeting  the  requirements  of 
the  Act  and  the  federal  I/M  regulation. 
The  SIP  must  include  details  on  the 
program  evaluation  and  must  include  a 
schedule  For  submittal  of  biennial 
evaluation  reports,  data  from  a  state 
monitored  or  administered  mass 
emission  test  of  at  least  0.1%  of  the 
vehicles  subject  to  inspection  each  year, 
description  of  the  sampling 
methodology,  the  data  collection  and 
analysis  system  and  the  legal  authority 
enabling  the  evaluation  program.  ECOS 
has  formed  a  committee  to  develop  an 
evaluation  protocol  to  be  used  by  states 
in  order  to  evaluate  program 
effiectiveness.  ECiOS  has  recommended 
that  states  follow  the  evaluation 
procedure  in  EPA's  Final  I/M  rule.  In  a 
letter  dated  October  2, 1996,  the  Georgia 
EPD  committed  to  a  program  evaluation 
that  will  comply  with  both  the  ECOS 
recommendation  and  40  CFR  51.353(c). 
EPA  interprets  this  to  mean  the 
evaluation  program  shall  consist,  at  a 
minimum,  of  those  items  described  in 
40  CFR  51.353(b)(1)  and  mass  emission 
test  data  using  the  procedure  specified 
in  40  CFR  51.357(a)(ll),  or  any  other 
transient,  mass  emission  test  procedure 
approved  as  equivalent,  and  evaporative 


system  checks.  The  first  of  the  required 
biennial  reports  will  be  provided  to  EPA 
by  July  1, 1998,  with  subsequent  reports 
on  July  1  every  second  year  follo%vii)g. 

The  network  is  composed  of  private 
and  public  testing  stations.  Public 
testing  stations  may  be  test-only  or  test 
and  repair.  Fleets  are  allowed  to 
conduct  tests  on  their  own  vehicles,  and 
are  considered  private  testing  stations. 

The  Georgia  submittal  meets  the 
Network  Tyf>e  and  Program  Evaluation 
requirements  of  the  federal  I/M 
regulation  for  interim  approval. 

Adequate  Tools  and  Resources — 40  CFR 
51.354 

The  federal  regulation  requires  the 
state  to  demonstrate  that  adequate 
funding  of  the  program  is  available.  A 
portion  of  the  test  fee  or  separately 
assessed  per  vehide  fee  shall  be 
collected,  placed  in  a  dedicated  fund 
and  used  to  finance  the  program. 
Alternative  funding  approaches  are 
acceptable  if  it  is  demonstrated  that  the 
funding  can  be  maintained.  Reliance  on 
funding  from  the  state  or  local  General 
Fimd  is  not  acceptable  unless  doing 
otherwise  would  be  a  violation  of  the 
state's  constitution.  The  SIP  shall 
include  a  detailed  budget  plan  which 
describes  the  source  of  funds  for 
personnel,  program  administration, 
program  enforcement,  and  purchase  of 
equipment.  The  SIP  shall  also  detail  the 
number  of  personnel  dedicated  to  the 
quality  assurance  program,  data 
analysis,  program  administration, 
enforcement,  public  education  and 
assistance  and  other  necessary 
functions. 

Georgia  reqmres  quality  assurance, 
data  analysis  and  reporting,  audits,  and 
other  oversight  and  management 
functions  to  be  performed  by  the 
Management  Contractor.  A  portion  of 
the  test  fee  will  be  used  to  pay  the 
Management  Contractor,  and  another 
portion  will  be  paid  to  GAEPD  to  cover 
program  overeight.  The  Management 
Contractor  will  receive  $5.45  for  each 
vehicle  inspected  at  a  pubUc  test 
station.  GAEPD  will  receive  $0.95  per 
vehicle  inspected  at  a  public  test  station 
in  order  to  cover  the  cost  of  providing 
oversight  and  implementation  of  the 
program.  The  inspection  fee  at  a  fleet 
test  station  will  be  $8.40.  The 
Management  Contractor  will  receive 
$5.45  per  vehicle  inspected  at  a  fleet 
testing  station.  GAEPD  will  receive 
$1.95  per  vehicle  inspected  at  a  fleet  test 
station  in  order  to  cover  the  cost  of 
providing  oversight  and  implementation 
of  the  program,  llie  State  constitution 
prohibits  a  dedicated  fund  for  the 
operation  of  the  program.  The  General 
Assembly  will  provide  appropriations 
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equal  to  fees  collected.  The  expected 
staff  lerel  St  GAEPD  will  be 
apiHt)ximately  five  persons.  Most  of  the 
work  will  be  done  by  the  Management 
Contractor,  therefore  the  State's  primary 
function  is  to  oversee  contractor's 
operation.  The  Georgia  submittal  meets 
the  Adequate  Tools  and  Resources 
requirements  set  forth  in  the  federal  V 
M  regulations  and  is  approvable. 

Test  Frequency  and  Convenience — 40 
CFR  51.355 

The  enhanced  I/M  performance 
standard  assumes  an  annual  test 
firequency;  however,  other  schedules 
may  be  approved  if  the  performance 
standard  is  achieved.  The  SIP  shall 
describe  the  test  year  selection  scheme, 
how  the  test  frequency  is  integrated  into 
the  enforcement  process  and  shall 
include  the  legal  authority,  regulations 
or  contract  provisions  to  implement  and 
enforce  the  test  frequency.  The  program 
shall  be  designed  to  provide  convenient 
service  to  the  motorist  by  ensuring  short 
wait  times,  short  driving  distances  and 
regular  testing  hours. 

The  Georgia  I/M  program  will  be  a 
biennial  program  testing  even  model 
year  vehicles  in  even  test  years,  and 
testing  odd  model  years  in  odd  test 
years.  Legislation  was  p>assed  to  allow 
for  a  12-month  registration  period 
beginning  in  January  1,  1998.  Currently, 
all  vehicles  are  required  to  be  registered 
in  a  four  month  period  (January-April). 
Stations  will  be  required  to  operate  a 
minimum  of  40  hours  per  week.  As  the 
program  will  operate  on  a  decentralized 
basis,  it  is  anticipated  that  there  will  be 
ample  coverage  in  the  I/M  program. 

The  State  submittal  meets  the  Test 
Frequency  and  Convenience 
requirements  of  the  federal  I/M 
regulation  for  interim  approval. 

Vehicle  Coverage — 40  CFR  51.356 

The  performance  standard  for 
enhanced  I/M  programs  assimies 
coverage  of  all  1968  and  later  model 
year  li^t  duty  vehicles  and  light  duty 
trucks  up  to  8,500  pounds  gross  vehicle 
weight  rating  (GVWR),  and  includes 
vehicles  operating  on  all  fuel  types. 
Other  levels  of  coverage  may  be 
approved  if  the  necessary  emission 
reductions  are  achieved.  Vehicles 
registered  or  required  to  be  registered 
within  the  I/M  program  area  boimdaries 
and  fleets  primarily  operated  within  the 
I/M  program  area  boundaries  and 
belonging  to  the  covered  model  years 
and  vehicle  classes  comprise  the  subject 
vehicles.  Fleets  may  be  ofBdally 
inspected  outside  of  the  normal  I/M 
program  test  facilities,  if  such 
alternatives  are  approved  by  the 
program  administraticm,  but  shall  be 


subject  to  the  same  test  requirements 
using  the  same  quality  control  standards 
as  non-fleet  vehicles  and  shall  be 
inspected  in  the  same  type  of  test 
network  as  other  vehicles  in  the  state, 
according  to  the  requirements  of  40  CFR 
51.353(a).  Vehicles  which  are  operated 
on  Federal  installations  located  within 
an  I/M  program  area  shall  be  tested, 
regardless  of  whether  the  vehicles  are 
regsterad  in  the  state  or  local  I/M  area. 

The  federal  I/M  regulation  requires 
that  the  SIP  must  include  the  legal 
authority  or  rule  necessary  to 
implement  and  enforce  the  vehicle 
coverage  requimnent.  a  detailed 
descriptiai  of  the  number  and  types  of 
vehicles  to  be  covered  by  the  program 
and  a  plan  for  how  those  vehicles  are  to 
be  identified,  including  vehicles  that  are 
routinely  operated  in  the  area  but  may 
not  be  regi^ered  in  the  area,  and  a 
description  of  any  special  exemptions, 
including  the  percentage  and  number  of 
vehicles  to  be  impacted  by  the 
exemption.  Such  exemptions  shall  be 
accounted  for  in  the  emissions 
reduction  analysis. 

The  Georgia  program  will  cover  1975 
and  later  model  years  light  duty 
vehicles  and  light  duty  trucks  weighing 
up  to  8500  pounds  gross  vehicle  weight 
rating  (GVWR).  Based  on  parking  lot 
surveys,  the  current  program 
compliance  rate  is  estimated  at  99 
percent.  GAEPD  used  97  percent  in  its 
demonstration  allowing  for  vehicles 
operating  in  but  not  re^stered  in  the 
program  area,  and  for  changes  in  the 
compliance  rate  as  a  result  of  the  more 
stringent  emission  standards.  Vehicles 
that  are  10  years  old,  driven  le«s  than 
5000  miles  and  owned  by  persons  aged 
65  or  older  are  exempted  from  the  test. 
The  loss  of  credit  due  to  this  exemption 
was  accounted  for  in  the  performance 
demonstration.  The  Georgia  I/M 
program  requires  that  federal  fleets 
operating  and  registered  in  the  covered 
area  be  tested.  The  Georgia  submittal 
meets  the  Vehicle  Coverage 
requirements  of  the  federal  I/M 
regulations  for  interim  approvable. 

Test  Procedures  and  Standards— 40  CFR 
51.357 

Written  test  procedures  and  pass/feil 
standards  shall  be  established  and 
followed  for  each  model  year  and 
vehicle  type  included  in  the  i»ogram. 
Test  procedures  and  standards  are 
detailed  in  40  CFR  51.357  and  in  the 
EPA  documents  entitled  "High-Tech  1/ 
M  Test  Procedures,  Emission  Standards, 
Quality  Control  Requirements,  and 
Equipment  Specifications,'  EPA-AA- 
EPSD-IM-93-1,  dated  April  1994  and 
"Acceleration  Simulation  Mode  Test 
Procedures,  Emission  Standards. 


Quality  Control  Requirements,  and 
Equipment  Specifications."  EPA-AA- 
RSPD-IM-96-2,  dated  July  1996.  The 
federal  I/M  regulation  also  requires 
vehicles  that  have  been  altered  from 
their  original  certified  configuration  (i.e. 
engine  cv  fuel  switching)  to  be  subject 
to  the  requirements  of  §  51.357(d). 

The  Georgia  I/M  program  will  consist 
of  a  single  mode  ASM  and  two-speed 
idle  test,  and  a  gas  cap  integrity  test.  A 
visual  emission  control  inspection  for 
the  presence  of  the  catalytic  converter 
on  all  1975  and  newer  model  year 
v^cles  tvill  be  required.  The  ASM  test 
%vill  be  conducted  using  a  diassis 
dynamometer.  Georgia  has  been 
working  with  other  states  and  the 
equipment  manufacturers,  in 
coordination  with'  EPA.  to  develop  their 
own  procedures,  specifications  and 
standards.  Georgia,  in  the  Jime  17, 1996 
amendments,  stated  a  two  phase 
approach  for  the  ASM  portion  of  the 
program.  They  inducted  a  copy  of  the 
draft  EPA  ASM  specifications  and  noted 
that  due  to  the  short  time  available  to 
manufacturers,  current  specifications 
would  be  used  to  the  maximum  extent 
possible.  They  also  noted  that  Phase  I 
will  only  require  the  analyzer  portion  of 
ASM  needed  to  perform  the  two  speed 
idle  testing  and  that  the  Phase  II 
upgrade  will  include  the  hardware  and 
software  needed  to  perform  ASM.  It  is 
anticipated  that  these  test  procedures, 
specifications  and  standards  will  be 
released  in  the  near  futiue.  The  2  speed 
idle  test  procedure  is  one  of  the  test 
methods  described  in  EPA's 
"Reconmiended  I/M  Short  Test 
Procedures  for  the  1990's:  Six 
Alternatives."  All  vehicles  will  receive 
a  gas  cap  pressure  integrity  test.  For 
1996  and  later  vehicles,  a  check  of  the 
on-board  diagnostic  systmn  to  detect 
any  emission  control  system  problems 
will  be  performed.  Georgia  will  use  a 
form  of  phased  in  cutpoints  while 
implementing  the  ASM  portion  of  their 
enhanced  I/M  program.  Less  stringent 
phase  in  cutpoints  will  be  utilized  from 
the  start  of  ASM  testing,  on  July  1, 1997. 
till  Deconber  31, 1997.  Final  ASM 
cutpoints  will  be  utilized  after  that  time. 
The  reason  for  this  is  two  fold.  One  is 
to  introduce  ASM  testing  to  the  area. 
HowevOT,  the  primary  reason  is  to 
encourage  people  to  have  their  cars 
tested  before  they  are  required.  This 
imique  situaticm  is  due  to  the  current 
four  month  re^stration  window 
(January-April)  in  Georgia.  However. 
Georgia  will  start  a  12  month 
registration  period  beginning  January  1, 
1998.  This  is  why  final  cutpoints  will  be 
implemented  at  that  time.  Georgia  is 
hoping  to  encourage  people  to  bring 
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their  cars  in  after  they  have  their  1997 
registration  (again,  after  January-April), 
but  prior  to  the  1998  registraticm  in 
order  to  more  evenly  distribute  the 
testing  load.  The  two-speed  idle  test 
will  start  with  the  final  cutpoints  and 
experience  no  phase  in  standards. 

Georgia's  submittal  does  not  include  a 
description  of  the  final  ASM  test 
procedure  which  is  acceptable  to  both 
Georgia  and  EPA  for  one-mode  ASM 
testing  and  the  gas  cap  integrity  test. 
The  Georgia  submittal  does  not  establish 
HC,  CO,  and  CO2  pass/fail  exhaust 
standards  for  the  one-mode  ASK)  test 
procedure.  The  Georgia  regulation  does 
not  establish  gas  cap  integrity  standards. 
The  final  Georgia  I/M  regulation  must 
include  the  test  procedures  and 
emission  standards  for  these  items.  The 
emissim  standards  fbimd  in  the  final 
regulation  must  be  identical  to  the 
standards  found  in  the  modeling  in  the 
March  27, 1996  SIP  revision  and  the 
June  17, 1996  SIP  supplement. 

If  the  State:  (a)  commits  within  30 
days  of  this  proposal,  to  correct  these 
deficiencies  by  a  date  certain  within  one 
year  of  interim  approval;  and  (b) 
corrects  the  deficiendiss  by  that  date, 
then  this  interim  approval  shall  expire 
pursuant  to  the  NHSDA  on  the  earlier  of 
18-months  from  final  interim  approval, 
or  on  the  date  of  EPA  action  taking  final 
full  approval  of  this  program.  If  the 
commitment  is  not  made  within  30 
days,  EPA  proposes  in  the  alternative  to 
disapprove  the  SIP  revision.  If  the  State 
does  make  a  timely  commitment  but  the 
conditions  are  not  met  by  the  date 
committed  to,  EPA  proposes  that  this 
rulemaking  will  convert  to  a  final 
disapproval.  EPA  will  notify  the  State 
by  letter  that  the  conditions  have  not 
been  met  and  that  the  conditional 
approval  has  converted  to  a  disapproval. 

The  Ge<»gia  submittal  does  not  meet 
the  Test  Procedures  and  Standards 
requirements  of  the  federal  I/M 
regulations  and  is  not  approvable. 
Georgia  must  commit  to  correct  the 
deficiencies  to  enable  EPA  to 
conditionally  approve  the  program. 

Test  Equiinnent— 40  CFR  51.358 

Computerized  test  systenis  are 
required  for  performing  any 
measurement  on  subject  vehicles.  The 
federal  I/M  regulation  requires  that  the 
SIP  submittal  include  written  technical 
specifications  for  all  test  equipment 
used  in  the  program.  The  specifications 
shall  describe  ther  emission  analjrsis 
process,  the  necessary  test  equipment, 
the  required  featiires,  and  written 
acceptance  testing  criteria  and 
procedures. 

Geoigia  has  proposed  a  hylnid 
program  requiring  subject  vehicles  to  be 


tested  with  either  a  one-mode  ASM 
exhaust  test  or  a  two  speed  idle  test, 
depending  upon  the  age  of  the  vehicle, 
and  all  vehicles  to  be  tested  with  a  gas 
cap  integrity  test  in  the  13  county  metro 
Atlanta  area.  Older  vehides  would  be 
subject  to  the  ASM  test  while  newer 
vehicles  are  Subject  to  a  two  speed  idle 
test.  Georgia  has  been  working  with 
other  states  and  the  equipmmit 
manufacturers,  in  coordination  with 
EPA,  to  develop  their  own  procedures, 
specifications  and  standards  for  one 
mode  ASM  testing.  As  noted  above, 
Georgia,  in  the  June  17, 1996, 
amendments  identified  a  two  phase 
equipment  specification.  Phase  I  will 
allow  manufacturers  to  produce  an 
analyzer  that  perform  the  two  speed  idle 
test.  Phase  II  will  include  the  hardware 
and  software  needed  to  perform  the 
ASM  test.  It  is  anticipated  that  these  test 
procedures,  specifications  and 
standards  will  be  released  in  the  near 
future.  In  addition  to  the  emission 
testing  and  gas  cap  integrity  check,  a 
visual  emission  control  inspection  for 
the  presence  of  the  catalytic  converter 
on  1975  and  newer  model  year  vehicles 
will  be  required. 

Georgia's  regulation  does  not  include 
a  description  of  a  final  ASM  test 
procedure.  Georgia's  submittal  does  not 
establish  final  equipment  specifications 
for  the  one-mode  ASM  test  procedure. 
The  State  regulation  also  does  not 
establish  gas  cap  integrityvtest 
specifications.  The  final  Georgia  I/M 
regulation  must  include  the  test 
procedures,  equipment  specifications 
and  emission  standards  for  these  items. 

If  the  State:  (a)  commits  within  30 
days  of  this  proposal,  to  correct  these 
deficiencies  by  a  date  certain  within  one 
year  of  interim  approval;  and  (b) 
corrects  the  deficiencies  by  that  date, 
then  this  interim  approval  shall  expire 
pursuant  to  the  NHSDA  on  the  earUer  of 
18-months  from  final  interim  approval, 
or  on  the  date  of  EPA  action  taking  final 
full  approval  of  this  program.  If  the 
commitment  is  not  made  within  30 
days,  EPA  proposes  in  the  alternative  to 
disapprove  the  9P  revision.  If  the  State 
does  make  a  timely  commitment  but  the 
conditions  are  not  met  by  the  date 
committed  to,  EPA  proposes  that  this 
rulemaking  will  convert  to  a  final 
disapproval.  EPA  will  notify  the  State 
by  letter  that  the  conditions  have  not 
been  met  and  that  the  conditional 
approval  has  convwted  to  a  disapproval. 

The  Georgia  submittal  does  not  meet 
the  Test  Equipment  requirements  of  the 
federal  I/M  regulations  and  is  not 
approvable.  Geoi^gia  must  commit  to 
correct  the  deficiencies  to  oiable  EPA  to 
conditionally  approve  the  program. 


Quality  Control— 40  CFR  51.359 

Quality  control  measures  shall  insure 
that  emission  measiuement  equipment 
is  caUbrated  and  maintained  properly, 
and  that  inspection,  calibration  records, 
and  control  charts  are  accurately 
created,  recorded  and  maintained. 

Georgia  commits  to  implement  quality 
control  measures  for  the  emission 
measurement  equipment,  record 
keeping  requirements  and  measiu«s  to 
maintain  the  security  of  all  documents 
used  to  estabhsh  compliance  with  the 
inspection  requirements.  Hiese 
measures  are  to  be  implemented  by  the 
Management  Contractcu'  as  per  the 
request  for  proposal,  which  was 
submitted  as  part  of  the  SIP  revision 
package.  The  Georgia  submittal  meets 
the  Quality  Control  requirements  of  the 
federal  I/M  regulation  for  interim 
approval. 

Waivers  and  Compliance  Via  Diagnostic 
Inspection — 40  CFR  51.360 

The  federal  I/M  regulation  allows  for 
the  issuance  of  a  waiver,  which  is  a 
form  of  compliance  with  the  program 
requirements  that  allows  a  motorist  to 
comply  without  meeting  the  applicable 
test  standards.  For  enhanced  I/M 
programs,  an  expienditiue  of  at  least 
$450  in  repairs,  adjusted  annually  to 
reflect  the  change  in  the  Consumer  Price 
Index  (CPI)  as  compared  to  the  CPI  for 
1989,  is  required  in  order  to  qualify  for 
a  waiver.. Waivers  can  only  be  issued 
after  a  vehicle  has  failed  a  retest 
performed  after  all  qualifying  repairs 
have  been  made.  Any  available  warranty 
coverage  must  be  used  to  obtain  repairs 
before  expenditures  can  be  counted 
toward  the  cost  limit.  Tampering  related 
repairs  shall  not  be  applied  toward  the 
cost  limit.  Repairs  must  be  appropriate 
to  the  cause  of  the  test  feiliue.  Repairs 
for  1980  and  newer  model  year  vehicles 
must  be  performed  by  a  recognized 
repair  technician.  The  federal  regulation  ^ 
allows  for  compUance  via  a  diagnostic 
inspection  after  failing  a  retest  on 
emissions  and  requires  quaUty  control 
of  waiver  issuance.  The  SIP  must  set  a 
maximum  waiver  rate  and  miist 
describe  corrective  action  that  would  be 
taken  if  the  waiver  rate  exceeds  that 
committed  to  in  the  SIP. 

Georgia  will  phase  in  the  waiver 
requirements.  Between  October  1, 1996, 
and  December  31, 1997.  the  waiver  limit 
will  be  $200  for  qualifying  repairs. 
Starting  January  1, 1998,  the  waiver  rate 
will  be  $450  (with  appropriate  CPI 
adjustment).  GAEPD  established  a 
waiver  rate  of  3  percent.  If  this  waiver 
rate  is  exceeded,  GAEPD  will  take 
corrective  action  to;  (1)  reduce  the  rate 
to  3  percent,  (2)  revise  the  SIP  emission 
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reduction  claimed  to  reflect  the  actual 
rate,  or  (3)  make  other  program  changes 
needed  to  ensure  the  emission 
reductions  committed  to  in  the  SIP.  The 
Georgia  submittal  meets  the  Waiver 
requirements  of  the  federal  I/M 
regulations  for  interim  approval. 

Motorist  Compliance  Enfiaroement— 40 
CFR  51.361 

The  federal  regulation  requires  that 
compliance  shall  be  ensured  through 
the  oenial  of  motor  vehicle  registration 
in  enhanced  I/M  programs  unless  an 
exception  for  use  of  an  existing 
alternative  is  approved.  An  enhanced  1/ 
M  area  may  use  either  sticker-based 
enforcement  programs  or  computer^ 
matching  programs  if  either  of  these 
programs  were  used  in  the  existing 
pruym,  which  was  operating  prior  to 
passage  of  the  1990  Dean  Air  Act 
Amendments,  and  it  can  be 
demonstrated  that  the  alternative  has 
been  mcne  effiactive  than  registration 
denial.  For  newly  implementing 
enhanced  areas,  there  is  no  provision  for 
enforcement  alternatives  in  the  CAA. 
The  SIP  shall  provide  information 
concerning  the  enforcement  process, 
legal  authority  to  implement  and 
enforce  the  program,  and  a  commitment 
to  a  compliance  rate  to  be  used  for 
modeling  purposes  and  to  be 
maintained  in  practice. 

Georgia  uses  registration  denial  as  an 
enforcement  mechanism.  The  Georgia 
SIP  commits  to  a  compliance  rate  of  97 
percent  which  was  used  in  the 
performance  standard  modeling 
demonstration.  The  Georgia  submittal 
meets  the  Motorist  Compliance 
Enforcement  requirements  of  the  faderal 
I/M  r^ulation  for  interim  approval. 

Motorist  Compliance  Enforcement 
Program  Oversight — 40  CFR  51.362 

The  faderal  I/M  regulation  requires 
that  the  enforcement  program  shall  be 
audited  regularly  and  shall  follow 
effective  program  management 
practices,  including  adjustments  to 
improve  operation  when  necessary.  The 
SIP  shall  include  quality  control  and 
quality  assurance  procedures  to  be  used 
to  insure  the  effective  overall 
performance  of  the  enforcement  system. 
An  information  management  system 
shall  be  established  which  will 
characterize,  evaluate  and  enforce  the 
program. 

Tne  Georgia  program  requires  the 
Management  Contractor  to  analyze 
registration  and  inspection  databases  to 
ensure  that  all  subject  vehicles  are 
presented  for  inspection.  Registration 
and  inspection  databases  will  be 
completely  automated.  Cross  checking 
of  the  two  databases  will  be  used  to 


identify  any  vehicles  which,  by  any 
means,  obtain  registration  without 
complying  tvith  the  inspection 
requirement,  and  to  otherwise  assess 
program  effectiveness.  The  Georgia 
submittal  meets  the  Motorist 
Compliance  Enforcement  program 
oversight  provisions  of  the  iederal  I/M- 
regulation  for  interim  approval. 

Quality  Assurance — 40  CFR  Si. 363 

An  ongoing  quality  assurance 
program  shall  be  implemented  to 
discover,  correct  and  prevent  firaud, 
waste,  and  abuse  in  the  program.  The 
program  shall  include  covert  and  overt 
perrormance  audits  of  the  inspectors, 
audits  of  station  and  inspector  records, 
equipment  audits,  and  formal  training  of 
all  state  I/M  enforcement  officials  and 
auditors.  A  description  of  the  quality 
assurance  program  which  includes 
written  procedure  manuals  on  the  above 
discussed  items  must  be  submitted  as 
part  of  the  SIP. 

GAEPD  included  in  their  request  for 
proposal  (RFP)  a  requirement  mat 
oiiality  control  procedures  which  meet 
tne  requirements  of  the  EPA  rule  be 
established  by  the  Management 
Contractor.  Additional  quality  control 
measures  for  the  program  will  be 
established  by  GAEPD  as  part  of  its 
operations  manual.  These  quality 
control  requirements  will  apply  to  all 
testing  stations  regardless  of  the  test. 
The  Georgia  submittal  meets  the  Quality 
Control  requirements  of  the  federal  I/M 
regulation  for  interim  approval.     .    . 

Enforcement  Against  Contractus,        " 
Stations  and  Inspectors — 40  CFR  51.364 

Enforcement  against  licensed  stations, 
contractors  and  inspectore  shall  include 
swifl,  sure,  effective,  and  consistent 
penalties  for  violation  of  program 
requirements.  The  federal  I/M 
regulation  requires  the  establishment  of 
minimum  penalties  for  violations  of 
program  rules  and  procedures  which 
can  be  imposed  against  stations, 
contractors  and  inspectors.  The  legal 
authority  for  establishing  and  imposing 
penalties,  dvil  fines,  and  license 
suspensions  and  revocations  must  be 
included  in  the  SIP.  State  quality 
assurance  offidftls  shall  have  the 
authority  to  tmnporarily  suspend  station 
and/or  inspector  licenses  immediately 
upon  finding  a  violation  that  directiy 
affiects  emission  reduction  benefits, 
unless  constitutionally  prohibited.  An 
official  opinion  explaining  any  state 
constitutional  impediments  to 
immediate  suspension  authority  must 
be  included  in  the  submittal.  The  SIP 
shall  describe  the  administrative  and 
judicial  procedures  and  responsibilities 
relevant  to  the  enforcement  process. 


including  which  agencies,  courts  and 
jurisdictions  are  involved,  who  will 
prosecute  and  adjudicate  cases  and  the 
resources  and  soiuces  of  those  resources 
which  wiU  support  this  function. 

GAEPD  has  the  authority  to  penalize, 
suspend  or  revoke  certification  of 
inspectora  and  stations  for  violation  of 
program  regulations.  The  Management 
Omtractor  will  promptly  prepare 
recommendations  for  suspensions  or 
other  penalties  whenever  violations  of 
pro-am  requirements  are  discovered  as 
a  result  of  overt  and  covert  audits. 
GAEPD  will  maintain  records  of  all 
prograni  enforcement  activity.  The 
Georgia  submittal  meets  the 
Enforcement  Against  Contractors, 
Stations  and  Inspectore  requirements  of 
the  federal  I/M  regulation  for  interim 
approvaL 

Data  Collection— 40  CFR  51.365 

Accurate  data  collection  is  essential  to 
the  management,  evaluation  and 
enforcement  of  an  I/M  program.  The 
federal  I/M  regulation  reqxiires  data  to 
be  gathered  on  each  individual  test 
conducted  and  on  the  results  of  the 
quality  control  checks  of  test  equipment 
required  under  40  CFR  51.365. 

The  Georgia  program  requires  the 
Management  Contractor  to  collect  and 
maintain  all  inspection  and  quality 
control  data  required  by  40  CFR  51.365. 
The  Georgia  submittal  meets  the  Data 
Collection  requirements  of  the  federal  1/ 
M  regulation  for  interim  approvaL 

Data  Analysis  and  Reporting — 40  CFR 
51.366 

Data  analysis  and  reporting  are 
required  to  allow  for  monitoring  and  - 
evaluation  of  the  program  by  the  state 
and  EPA.  The  federal  I/M  regulation       > 
requires  annual  reports  to  be  submitted 
which  provide  information  and 
statistics  and  summarize  activities 
performed  for  each  of  the  following 
programs:  testing,  quality  assurance, 
quality  control  and  enforcement.  These 
reports  are  to  be  submitted  to  EPA  by 
July  and  shall  provide  statistics  for  the 
period  of  January  to  December  of  the 
previous  year.  A  biennial  management 
report  shall  be  submitted  to  EPA  which 
addresses  changes  in  program  design, 
regulations,  legal  authcmty,  program 
procedures  and  any  weaknesses  in  the 
program  found  during  the  two  year 
period  and  how  these  problems  vrill  be 
or  were  corrected. 

GAEPD  will  prepare  annual  reports 
containing  summaries  of  test  data, 
quality  assxirance  and  quality  control 
activities  and  enforcement.  GAEPD  will 
submit  the  required  biennial 
management  report  on  July  1, 1998,  and 
every  year  thereafter,  llie  Georgia 
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submittal  meets  the  Eteta  Analysis  and 
Reporting  requirements  of  the  fedwal  1/ 
M  regulation  for  interim  approval. 

Inspector  Training  and  Licensing  or 
Certification— 40  CTR  51.376 

The  federal  I/M  regulation  requires  all 
inspectors  to  be  formally  trained  and 
licensed  or  cotified  to  perform 
inspections. 

The  Georgia  program  will  require  that 
all  inspectors  receive  training  and  be 
certified  by  GAEPD.  TheManagement 
Contractor  will  supply  the  training. 
GAEPD  will  monitor  the  training  and 
testing  of  inspectors.  Inspectors  must 
pass  with  80%  correct  answers. 
Inspectors  will  be  required  to  take  a 
refresher  course  after  two  years  in  oider 
to  renew  the  certification.  The  Georgia 
submittal  meets  the  InspectcH'  Training 
and  Certification  requirements  of  the 
federal  I/M  regulation  for  interim 
approval. 

Public  Information  and  Consumer    ' 
Protection— 40  CFR  51.368 

The  federal  I/M  regulations  require 
the  SIP  to  include  public  information 
and  consumer  protection  programs. 

The  Georgia  program  requires  the 
Management  Contractor  to  develop  a 
public  information  program.  The 
Georgia  Request  for  Proposal  specifies 
that  all  requirements  of  this  section 
must  be  met  by  the  contractor.  This 
program  will  include  general 
informaticHi  en  the  I/M  program.     .-'' 
information  on  repair  facilities,  and 
emission  warranty  coverage.  In 
addition,  the  Management  Contractor 
will  provide  a  referee  program  for 
resolving  complaints  about  the  validity 
of  tests.  The  Georgia  submittal  meets  the 
Public  Information  and  Consiuner 
Protection  requirements  of  the  fiaderal  1/ 
M  regulation  for  interim  approval. 

Improving  Repair  Effactiveness — 40  CFR 
51.369 

Effective  repairs  are  the  key  to 
achieving  program  goals.  The  federal 
regulation  requires  states  to  take  steps  to 
ensure  that  Uie  capability  exists  in  the 
repair  industry  to  repair  Vehicles.  The 
SIP  must  include  a  description  of  the 
technical  assistance  program  to  be 
implemented,  a  description  of  the       * 
procedures  and  criteria  to  be  used  in 
meeting  the  performance  monitoring 
requirements  required  in  the  fsdeial 
regulation,  and  a  description  of  the 
repair  technician  training  resources 
available  in  the  community. 

Georgia's  repair  efiiectiveness  program 
includes  an  outreach  program  and  a 
repair  technician  hotline.  The 
Management  Contractor  will  oversee 
this,  and  will  be  required  to  collect 


information  on  repair  facilities.  This 
information  will  be  available  for  vehicle 
owners.  The  Management  Contractor 
will  be  required  to  meet  all  ccanponents 
of  40  CFR  51.369.  GAEPD  has 
contracted  with  vocational-technical 
schools  to  provide  an  updated  training 
program  for  repair  technicians.  The 
Georgia  submittal  meets  the  Improving 
Repair  Effectiveness  requirements  of  the 
federal  I/M  regulation  for  interim 
approval. 

Compliance  With  Recall  Notices— 40 
CFR  51.370 

The  federal  regulation  requires  the 
states  to  establid^  methods  to  ensure 
that  vehicles  that  are  subject  to 
enhanced  I/M  and  are  included  in  a 
emission  related  recall  receive  the 
required  repairs  prior  to  completing  the 
emission  test  and/or  renewing  the 
vehicle  registration. 

The  Georgia  program  requires  that 
vehicle  ownera  comply  with  emission 
recall  notices  issued  after  January  1, 
1995.  Vehicles  which  have  not 
completed  the  recall  requirements 
within  six  months  after  the  initial 
notification  will  be  required  to  obtain 
the  recall  repairs  prior  to  obtaining  a 
test.  Tlie  Georgia  submittal  meets  tiie 
Compliance  Recall  Notices  requirements 
of  the  federal  I/M  regulation  for  interim 
approval. 

On-Road  Testing— 40  CFR  51.371 

On-road  testing  is  required  in 
enhanced  I/M  areas.  The  use  of  either 
remote  sensing  devices  (RSD)  or 
roadside  pullovers  including  tailpipe 
emission  testing  can  be  used  to  meet  the 
federal  regulations.  The  program  must 
include  on-road  testing  of  0.5  percent  of 
the  subject  fleet  or  20,000  vehicles, 
whichever  is  less,  in  the  nonattainment 
area  or  the  I/M  program  area.  Motorists 
that  have  passed  an  emission  test  and 
are  found  to  be  high  emittere  as  a  result 
of  an  on-road  test  shall  be  required  to 
pass  an  out-of-cycle  test 

llie  Georgia  Institute  of  Technology, 
under  contract  with  GAEPD,  will  test 
0.5  percent  of  the  subject  fleet  per  year 
using  remote  sensing  devices.  Vehicles 
that  fell  will  have  to  undergo  a  two> 
speed  idle  or  ASM  inspection, 
depending  On  the  age  of  the  vehicles. 
The  Georgia  submittal  meets  the  on-road 
testing  requirements  of  the  federal  I/M 
regulation  for  interim  approval. 

State  Implementation  Plan 
Submissions/Implementation 
Deadlines— 40  CFR  51.372  through 
51.373  , 

GAEPD  has  submitted  a  schedule  that 
meets  EPA  approval.  The  State  signed  a 
contract  on  March  1996  with  the 


Management  Contractor,  and  the  idle 
test  program  will  be  expanded  to  all  13 
nonattainment  counties  (hi  October  1, 
1996.  Starting  July  1, 1997.  Ute  GAEPD 
will  implement  the  ASM  test. 

m.  Diacussion  for  Rnkimaking  Action 

Today's  notice  of  proposed 
rulemaking  begins  a  SO-day  clock  for  the 
State  to  make  a  commitment  to  EPA  to 
correct  the  major  elements  of  the  SIP 
that  EPA  considers  deficient,  by  a  date 
certain  within  one  year  of  interim 
approval.  These  elements  are:  The 
submittal  does  not  contain  the  necessary 
details  of  the  final  ASM  program. 
Within  30  days,  the  State  must  make  a 
commitment  to  EPA  to  correct  these 
deficiencies  by  a  date  certain  within  one 
year  of  interim  approval.  If  the  State 
does  not  make  such  a  commitment 
within  30  days,  EPA  today  is  proposing 
in  the  alternative  that  this  SIP  revision 
be  disapproved. 

If  the  State  makes  the  commitment 
within  30  days,  EPA's  conditional 
approval  of  the  plan  will  last  until  the 
date  by  which  the  State  has  committed 
to  correct  all  of  the  deficiencies. 

EPA  expects  that  within  this  period 
the  State  will  not  only  correct  the 
deficiencies  as  committed  to  by  the 
State,  but  that  the  State  will  also  begin 
program  start-up  by  November  15, 1997. 
If  the  State  does  not  correct  deficiencies 
and  implement  the  interim  program  by 
November  15, 1997,  EPA  is  proposing  in 
this  notice  that  the  intoim  approval 
will  convert  to  a  disapproval  after  a 
finding  letter  is  sent  to  the  State. 

IV.  Explanation  of  the  Interim 
Approval 

At  the  end  of  the  18  month  interim 
period,  the  approval  status  for  this 
program  will  automatically  lapse 
pursuant  to  the  NHSDA.  It  is  expected 
that  the  State  will  at  that  time  be  able 
to  make  a  demonstration  of  the 
program's  effectiveness  using  an 
appropriate  evaluation  criteria.  AsEPA 
expects  that  these  programs  will  have 
started  by  November  15. 1997,  the  State 
will  have  approximately  six  months  of 
program  data  that  can  be  used  for  the 
dononstration,  in  accordance  to  the 
evaluation  procedure  agreed  upon  by 
EOOS.  If  the  State  feils  to  provide  an 
adequate  demonstration  of  the 
program's  effectiveness  to  EPA  within 
18  months  of  the  final  interim 
nilemaldngt'the  interim  approval  will 
lapse,  and  EPA  will  be  foroad  to 
disapprove  the  State's  permanent  I/M 
SIP  revision.  If  the  State's  program 
evaluation  dmnonstrates  a  lesser  amount 
of  emission  reductions  actually  realized 
than  were  claimed  in  the  State's 
previous  submittal,  EPA  will  adjust  the 


65504  Federal  Registar  /  Vol.  61,  Na  241  /  Friday,  Decembet  13.  1996  /  Proposed  Rules 


State's  credits  accordingly,  and  use  this 
information  to  act  on  the  State's 
pennanent  I/M  program. 

V.  Fnitber  Requirements  for  PermaiMnt 
I/M  SIP  Approval 

At  the  end  of  the  18  month  period, 
final  approval  of  the  State's  plan  wall  be 
granted  based  upon  the  following 
criteria: 

1.  The  State  has  complied  with  all  the 
conditions  of  its  commitment  to  EPA, 

2.  EPA's  review  of  the  State's  program 
evaluation  confirms  that  the  appropriate 
amount  of  program  credit  was  claimed 
by  the  State  and  achieved  with  the 
interim  program, 

3.  Final  program  regulations  are 
submitted  to  EPA.  and 

4.  The  State  I/M  program  meets  all  of 
the  requirements  of  EPA's  I/M  rule, 
indudiing  those  deficiencies  foimd  de 
minimis  for  purposes  of  interim 
approval. 

VL  EPA's  Evaloatiim  of  tlie  Interim 
Submittal 

EPA's  review  of  this  material 
indicates  that  Georgia  is  deficient  in 
providing  the  details  of  the  final  ASM 
procedures,  standards  and  3i>ecification 
requirements.  EPA  is  proposing  a 
conditional,  interim  approval  of  the 
Georgia  SIP  revision  fat  the  Inspection 
and  Maintenance  Program,  which  was 
submitted  on  March  27, 1996.  EPA  is 
soliciting  public  comments  on  the 
issues  discussed  in  this  notice  or  on 
other  relevant  matters.  These  comments 
will  be  considered  before  taking  final 
action.  Interested  parties  may 
participate  in  the  Federal  rulemaking 
procedure  by  submitting  written 
comments  to  the  EPA  Regicmal  office 
listed  in  the  ADDRESSES  section  of  this 
document. 

Proposed  Action 

EPA  is  proposing  to  conditionally 
approve  this  revision  to  the  Georgia  SIP 
for  an  enhanced  I/M  program  based  on 
certain  conditions.  The  conditions  for 
approvabiUty  are  as  follows:  Georgia 
must  submit  the  required  final  ASM  and 
gas  cap  test  details  that  are  acceptable 
to  EPA. 

Nothing  in  this  action  should  be 
construed  as  permitting  or  allowing  or 
establishing  a  precedent  for  any  future 
request  for  revision  to  any  State 
implementation  plan.  Each  request  for 
revision  to  the  State  implementation 
plan  shall  be  considered  separately  in 
'  light  of  specific  technical,  economic, 
and  environmental  factors  and  in 
relation  to  relevant  statutory  and 
regulatory  requirements. 

Under  the  Regulatory  Flexibility  Act, 
5  U.S.C  600  et  seq.,  EPA  must  prepare 


a  regulatory  flexibility  analysis 
assMsing  the  impact  of  any  proposed  or' 
final  rule  on  small  entities.  5  U.S.C.  603 
and  604.  Alternatively,  EPA  may  certify 
that  the  rule  will  not  have  a  significant 
impact  on  a  substantial  number  of  small 
entities.  Small  entities  include  small 
businesses,  small  not-for-profit 
enterprises,  and  government  entities 
with  jurisdiction  over  populations  of 
less  than  50,000. 

SIP  approvals  under  section  110  and 
subchapter  I,  part  D  of  the  Clean  Air  Act 
do  not  create  any  new  requirements  but 
simply  approve  requirements  that  the 
State  is  already  imposing.  Therefore, 
because  the  Federal  SIP  approval  does 
not  impose  any  new  requirements,  the 
Admiidstrator  certifies  that  it  does  not 
have  a  significant  impact  on  any  small 
entities  affected.  Moreover,  due  to  the 
nature  of  the^Federal-State  relationship 
imder  the  CAA,  preparation  of  a 
flexibility  analysis  would  constitute 
Federal  inquiry  into  the  economic 
reasonableness  of  State  action.  The 
Clean  Air  Act  forbids  EPA  to  base  its 
actions  concerning  SIPs  on  such 
groimds.  Union  Electiic  Co.  v.  U.S.  EPA, 
427  \J3.  246,  255-66  (1976);  42  U.S.C. 
7410(a)(2). 

Under  Section  202  of  the -Unfunded 
Mandates  Reform  Act  of  1995 
("Unfunded  Mandates  Act"),  signed 
into  law  on  March  22, 1995,  EPA  must 
prepare  a  budgetary  impact  Statement  to 
accompany  any  proposed  or  final  that 
includes  a  Federal  mandate  that  may 
result  in  estimated  costs  to  State,  local, 
or  tribal  governments  in  the  aggregate; 
or  to  the  private  sector,  of  $100  million 
or  more.  Under  section  205,  EPA  must 
select  the  most  cost-effective  and  least 
burdensome  altffltiative  that  achieves 
the  objectives  of  the  rule  and  is 
consistent  with  statutory  requirements. 
Section  203  requires  EPA  to  establish  a 
plan  for  informing  and  advising  any 
small  governments  that  may  be 
significantly  or  uniquely  impacted  by 
the  rule. 

EPA  has  determined  that  the  approval 
action  proposed  does  not  include  a 
Federal  mandate  that  may  result  in 
estimated  costs  of  $100  million  or  more 
to  either  State,  local,  or  tribal 
governments  in  the  aggregate,  or  to  the 
private  sector.  This  Federal  action 
approves  pre-existing  requi^ments 
under  State  or  local  law,  and  imposes 
no  new  Federal  requirements. 
Accordingly,  no  additional  costs  to 
State,  local,  or  tribal  governments,  or  to 
the  private  sector,  result  bom  this 
action. 

This  action  has  been  classified  as  a 
Table  3  action  for  signature  by  the 
Regional  Administrator  under  the 
procedures  published  in  the  Federal 


Register  cui  January  19, 1989  (54  FR 
2214-2225),  as  revised  by  a  July  10. 
1995  memorandum  from  Mary  Nichols, 
Assistant  Administrator  for  Air  and 
Radiation.  The  Office  of  Management 
and  Budget  (CA^)  has  exempted  this 
regulatory  action  from  E.O.  12866 
review. 

The  Administrator's  dedsicm  to 
approve  or  disapprove  the  SIP  revision 
will  be  based  on  whether  it  meets  the 
requirements  of  section  110(a)(2)(A)-(K) 
and  part  D  of  the  Clean  Air  Act,  as 
amended,  and  EPA  r^ulations  in  40 
CFR  Part  51.  • 

List  of  Sul^ects  in  40  CFR  Part  52 

Environmental  protection.  Air 
pollution  control.  Carbon  monoxide. 
Hydrocarbons.  Incorporation  by 
reference.  Intergovernmental  relations. 
Nitrogen  dioxide.  Ozone,  Reporting  and 
Recordkeeping  requirements. 

Autiiority:  42  U.S.C.  7401-7671q. 

Dated:  November  12, 1996. 
A.  Stanley  Meibarg. 
Acting  Regional  Administrator. 
{FR  Doc  96-31737  FUed  12-12-96;  8:45  am] 


40CFRPart52 
[TX7ft-1-7324;  FftL-8664-7I 

/Approval  and  Promulgation  of 
Extension  of  Temporary  Section  182(0 
and  Section  182(b)  Exemption  to  tha 
Nitrogen  Oxidee  (NO,)  Control 
Requirementa  for  the  Houston^ 
Qalveelon  and  BeeumonVPort  Arthur 
Oione  Nonattalnment  Areaa;  Texaa 

AQENCY:  Environmental  Protection 
Agency  (EPA). 
action:  Proposed  rule. 

SUMMARY:  The  EPA  proposes  to  extend 
the  temporary  exemption  from  the  NO, 
control  requirements  of  sections  182(f) 
and  182(b)  of  the  Clean  Air  Act  (the  Act) 
for  the  Houston/Galveston  (HGA)  and 
Beaimiont/Port  Arthur  (BPA)  ozone 
nonattalnment  areas.  The  State  of  Texas 
submitted  a  petiticm  to  EPA  Aquesting 
the  extension  to  permit  additional  time 
to  complete  Urban  Airshed  Modeling 
(UAM).  A  temporary  NO,  exemption 
was  granted  by  EPA  because 
preliminary  photochemical  grid 
modeling  shows  that  reductions  in  NO, 
would  be  detrimental  to  attaining  the 
National  Ambient  Air  Quality  Standards 
for  ozone  in  these  areas.  Approval  of  the 
petition  will  extend  the  temporary 
exemption  fit>m  the  NO,  requirements 
for  NO,  Reasonably  Available  Control 
Technology  (RACT).  New"  Source 
Review  (NSR).  Vehicle  Inspection/ 
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Maintenance  (I/M),  and  conformity  by 
one  year  to  Deceniber  31, 1997,  and  the 
implenaentaUon  date  for  NO«  RACT  by 
two  years  to  May  31, 1999. 
DATES:  Comments  on  tills  proposed 
action  must  be  received  in  writing  on  or 
before  January  13, 1997. 
ADDRESSES:  Written  comments  on  this 
action  should  be  addressed  to  Mr. 
Thomas  H.  Diggs,  Chief,  Air  Planning 
Section,  at  the  EPA  Regional  Office 
Usted  below.  Copies  of  the  documents 
relive  to  this  action  are  available  for 
public  inspection  during  normal 
business  hours  at  the  following 
locations.  Interested  persons  wanting  to 
examine  these  dociunents  should  make 
an  appointment  with  the  appropriate 
office  at  least  24  hours  before  the    . 
visiting  day. 

Environmental  Protection  Agency, 
Region  6,  Air  Planning  Section,  1445 
Ross  Ave,  Suite  1200,  Mailcode  6PI3- 
L.  Dallas,  TX  75202 
Texas  Natural  Resource  Conservation 
Conmiission,  12100  Park  35  Circle, 
PO  Box  13087,  Austin,  Texas  78711- 
3087 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Herbert  R  Sherrow,  Jr.,  Air  Planning 
Section  (6PD-L),  Multimedia  Plaiming 
and  Permitting  Division,  Environmental 
Protection  Agency,  Region  6, 1445  Ross 
Avenue,  Suite  1200,  Dallas,  Texas 
75202.  The  telephone  number  is  214- 
665-7237. 

SUPPLQIENTARY  INFORMATION: 

I.  Background 

NO,  are  precursors  to  ground  level 
(tropospheric)  ozone,  or  urban  "smog." 
When  released  into  the  atmosphere. 
NOx  will  react  with  volatile  organic 
compounds  (VOC)  in  the  presence  of 
sunlight  to  form  ozone.  Tropospheric 
ozone  is  an  important  contributor  to  the 
nation's  urban  air  pollution  problem. 

The  Act  made  significant  changes  to 
the  air  quaUty  planning  requirements 
for  areas  that  do  not  meet  the  ozone 
standard.  Subparts  1  and  2  of  part  D, 
title  I  of  the  Act  contain  the  air  quaUty 
planning  requirements  for  ozone 
nonattainment  areas.  Title  I  includes 
new  requirements  to  control  NO, 
emissions  in  certain  ozone 
nonattainment  areas  ai^d  ozone 
transport  regions.  Section  182(f) 
requires  States  to  apply  the  same  control 
requirements  to  major  stationary  sources 
of  NOi  as  are  applied  to  major  stationary 
sources  of  VOC  Section  182(c)  NO, 
requirements  are  RACTand 
nonattaiiunent  NSR.  In  addition,  there 
are  new  NOt  requirements  under  the 
conformity  provisions  of  section  176(c). 
A  182(f)  exeoiption  would  also  relieve 
certain  NO,  requirements  of  the  vehicle 


I/M  rule.  This  approval  would 
temporarily  extend  the  currant 
exemption  for  the  areas  from  the  section 
182(f)  NO,  RACT,  NSR  I/M,  and  general 
conformity  requirements  (see  the  NO, 
Supplement  to  the  General  Preamble  57 
FR  55620),  and  pursuant  to  section 
182(b)(1)  from  the  NO,  "build/no  build" 
and  "less-than-1990  emissions"  tests  of 
the  transportation  conformity  rules  (60 
FR  57179). 

The  HGA  area  was  designated 
nonattainment  for  ozone  and  classified 
as  severe  pursuant  to  sections  107(d)(4) 
and  181(a]  of  the  Act.  and  has  an 
attainment  deadline  of  2007.  The  HGA 
nonattainment  area  includes  the  cities 
of  Houston  and  Galveston,  and  consists 
of  the  following  eight  counties:  Brazoria, 
Chambers.  Fort  Bend,  Galveston.  Harris. 
Liberty,  Montgomery,  and  Waller.  The 
EPA  area  was  initially  classified  as  a 
serious  nonattaiiunent  area,  but  EPA 
corrected  the  classification  to  moderate 
on  June  3. 1996  (61  FR  14496),  and  BPA 
now  has  an  attainment  deadline  of  1996. 
The  BPA  nonattainment  area  includes 
the  cities  of  Beaumont  and  Port  Arthur, 
and  consists  of  the  following  three 
coimties:  Hardin,  Jefferson,  and  Orange. 
See  56  FR  56694  (November  6. 1991, 
codified  for  Texas  at  title  40  of  the  Code 
of  Federal  Regulations  (CFR)  in 
§81.344). 

On  August  17, 1994,  the  Texas 
Natural  Resource  Conservation 
Commissicm  (TNRCC)  submitted  to  EPA 
a  petition  pursuant  to  section  182(f) 
which  requested  that  the  HGA  and  BPA 
nonattainment  areas  be  temporarily 
exempted  by  EPA  from  the  NO,  control 
requirements  of  section  182(f)  of  the 
Act.  The  State  based  its  petition  on  the 
use  of  a  UAM  demonstration  showing, 
pursuant  to  O'A  guidelines,  that  NO, 
reductions  would  not  contribute  to 
attainment  in  either  area  because  the 
decrease  in  ozone  concentrations 
resulting  bom  VOC  reductions  alone  is 
equal  to  or  greater  than  the  decrease   \ 
obtained  fiom  NO,  reductions  or  a 
combination  of  VOC  and  NO, 
reductions. 

The  petition  for  the  temporary 
exemption  was  approved  by  EPA  and 
published  at  60  FR  19519  (April  19. 
1995).  The  approval  was  granted  on  a 
temporary  basis  because  TNRCC  had 
planned  to  complete  additional  UAM 
modeUng  that  would  be  a  basis  for  re- 
evaluating the  contributions  of  NO, 
reductions  to  attaiiunent  between 
November  of  1995  and  May  of  1996 
using  the  resiilts  of  an  intensive  1993 
field  study,  the  Coastal  Oxidant 
Assessment  for  Southeast  Texas 
(COAST).  The  data  collected  through 
the  COAST  study  consist  of  hourly 
point  source  emisaons,  gridded  typical 


summer  day  on-road  mobile  source 
emissions,  hourly  air  quahty  data,  and 
detailed  meteorological  data  for  specific 
ozone  exceedanoe  episodes  in  the  HGA/ 
BPA  domain.  Because  it  is  intended  to 
be  the  most  comprehoisive  data  set 
available,  it  should  result  in  greater 
accuracy  in  the  modeling  and  therefore 
in  the  attainmentcontrol  strategy.  Since 
the  modeling  was  e^mected  to  be 
completed  by  May  of  1996,  TNRCC 
requested  only  a  temporary  NO, 
exemption.  The  EPA  granted  the 
exemption  until  December  of  199i6  and 
estabushed  that,  if  warranted.  NO, 
RACT  compliance  should  be  as 
expeditious  as  practicable,  but  no  later 
than  May  31. 1997.  The  exemption 
applied  to  NO,  RACT,  NSR,  I/M,  and 
general  conformity.  The  exemption  also 
applied  to  transportation  ccHiformity 
since,  at  that  time,  the  transportation 
conformity  rule  cited  section  182(0  as 
the  appropriate  authcmty  for  granting 
such  relief.  The  transportation 
conformity  rule  was  later  amended  to 
reference  section  182(b)(1)  for  areas 
subject  to  182(b)(1). 

n.  Applicable  EPA  Guidance 

The  Act  specifies  in  section  182(f) 
that  if  one  of  the  conditions  listed  below 
is  met.  the  new  NO,  requirements 
would  not  apply: 

1.  In  any  area,  the  net  air  quality 
benefits  are  greater  without  NO, 
reductions  from  the  sources  concerned; 

2.  In  a  Bontransport  region,  additional 
NO,  reductions  would  not  contribute  to 
ozone  attainment  in  the  nonattainment 
area;  or 

3.  In  a  transport  region,  additional 
NO,  reductions  would  not  produce  net 
ozone  benefits  in  the  transport  region. 

In  addition,  section  182(f)(2)  states 
that  the  application  of  the  new  NO, 
requirements  may  be  limited  to  the 
extent  that  any  portion  of  those 
reductions  are  demonstrated  to  result  in 
"excess  reductions"  of  NO,.  The 
previously-described  NO,  provisions  of 
the  conformity  rules  would  also  not 
apply  in  certain  areas  that  are  granted  a 
section  182(f)(3)  or  182(b)(1)  exemption 
(60  FR  57179).  In  addition,  certain  NO, 
provisions  of  the  I/M  rule  would  not 
apply  in  an  area  that  is  granted  a  secti(m 
182(f)  exemption  (57  FR  52989). 

The  EPA's  Guideline  k«  Determining 
the  Applicability  of  Nitrogen  Oxides 
Requirements  under  Section  182(f) 
(December  1993),  and  2  revisionary 
memoranda  signed  by  John  S.  Seitz. 
Director  of  the  EPA  Office  of  Air  Quality 
Plaiming  and  Standards,  dated  May  27. 
1994.  and  Febrrtary  8, 1995,  describe 
how  the  EPA  will  interpret  the  NO, 
exemption  provisions  of  section  182(f). 
As  described  more  fully  4n  the  Seitz 
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memoranda,  petitions  submitted  under 
section  182(f)(3)  are  not  required  to  be 
submitted  as  State  Implementation  Plan 
(SIP)  revisions.  Conseauently,  the  State 
is  not  required  under  the  Act  to  hold  a 
public  hearing  in  order  to  petitian  fat  an 
area- wide  NO.  exemption  > 

determination.  Similarly,  it  is  not 
necessary  to  have  the  Governor  submit 
thepetition. 

Tne  application  of  section  182(f)  NO. 
waivers  to  certain  NO,  requirements  of 
the  transportation  conformity  rule  is  no 
longer  appropriate.  The  EPA  has  revised 
the  transportation  conformity  rule  to 
ensure  consistency  with  section  1 76(c) 
(60  FR  57179).  This  rule  revision  makes 
it  clear  that  areas  that  are  subject  to 
section  182(b)(1)  (moderate  and  above) 
must  submit  transportation  conformity 
NO,  exemption  requests  as  revisions  to 
the  SIP.  Because  HGA  is  classified  as 
severe  and  BPA  is  classified  as 
moderate,  the  revision  addressing 
182(b)(1)  must  be  submitted  as  a 
revision  to  the  SIP.  The  state  adopted 
the  proposal  through  public  notice, 
hearing,  and  comment,  and  submitted  it 
as  a  SIP  revision  with  the  petition. 

nL  State  Sulmittal 

On  March  6, 1996.  the  State  of  Texas 
submitted  a  petiticm  to  EPA  which 
requests  that  the  HGA  and  BPA 
nonattainment  areas  be  granted  an 
extension  to  the  temporary  exemption 
bom  NO,  control  requirements  of 
sections  182(f)  and  182(b)  of  the  Act. 
The  State's  petition  was  transmitted  by 
a  letter  firom  George  W.  Bush,  Governor, 
State  of  Texas,  to  Jane  Saginaw, 
Regional  Administrator  of  EPA  Region 
6.  The  petition  was  accompanied  by  the 
records  of  pubUc  hearing  on  the  petition 
to  satisfy  the  requirements  of  section 
182(b).  The  petition  requests  an 
extension  of  one  year,  from  December 
31. 1996.  to  December  31, 1997,  for  the 
exemption  and  an  extension  of  the  NO, 
compliance  date  firom  May  31, 1997,  to 
May  31, 1999.  The  petition  was 
subjected  to  public  notice  on  September 
5, 1995,  and  hearing  on  October  2, 1995. 
Since  the  petition  for  extension  went 
through  the  State's  public  participation 
procedures  prior  to  submittal,  EPA 
considers  it  to  be  submitted  as  a 
revision  to  the  SIP  and,  thus  meets  the 
requirements  of  section  182(b). 

The  State  based  its  petition  on 
needing  additional  time  to  complete 
UAM  modeling  using  data  fit>m  the 
COAST  study.  The  preliminary 
modeling  showed  that  NO*  reductions 
would  not  contribute  to  attainment  in 
either  area  because  domain-wide 
predicted  maximum  ozone 
concentrations  are  lowest  when  only 
VOC  reductions  are  modeled.  The 


schedule  submitted  in  the  Statie's 
original  section  182(f)  petition  was 
determined  based  oa  completion  of  the 
UAM  CX3AST  modeling  for  attaiimient 
demonstration  piuposes  by  May  31. 
1996.  The  additional  year  extension 
would  allow  for  UAM  using  COAST 
data  to  accommodate  recent 
improvements  in  the  modeling  process. 
These  improvements  will  allow  the 
development  of  better  substantiated 
control  programs  and  minimize  the 
possibility  that  earlier  modeling  could 
result  in  unnecessary  or 
coimterproductive  control  programs, 
particularly  if  NO.  controls  are 
detrimental.  The  petition  also  includes 
a  description  of  the  improvements  in 
data  quantity  and  quality  which  will 
result  from  the  additional  time  to 
conduct  UAM. 

Some  of  the  advantages  of  taking 
additional  time  to  conduct  the  modeling 
are:  (1)  The  use  of  the  UAM,  version  V, 
which  is  an  improved  model  over  the 
UAM.  version  IV,  previously  used, 
particularly  in  the  reduced  use  of 
national  defaults;  (2)  the  development  of 
more  detailed  emissions  inventory  data; 
(3)  the  use  of  additional  monitored  data: 
and  (4)  the  use  of  more  refined 
meteorological  data.  The  current 
modeling  effort  is  estimated  by  the  State 
to  be  an  order  of  magnitude  increase 
over  that  for  the  preliminary  modeling, 
with  an  attendant  increase  in  the 
quality-assurance  effort  required. 
Because  of  the  large  economic  impact  of 
the  future  ozone  control  strategy  on  the 
Texas  Gulf  Coast  Region,  it  is  essential 
that  the  modeling  be  based  on  the  best 
available  science  and  the  most 
complete,  quality  assured  data  possible. 

Also  submitted  with  the  petition  was 
a  revision  to  previously-adopted  NOx 
RACT  rules  (30  TAG  117)  which  would 
extend  the  compliance  dates  from  May 
31,  1997,  to  May  31.  1999.  The  State 
first  submitted  the  NOx  RACT  rules  to 
EPA  on  December  6, 1993. 

A  revision  to  the  Texas 
(Nonattainment)  New  Source  Review 
rule  (30  TAG  section  116.150),  adopted 
on  October  11. 1995.  temporarily 
extends  the  suspension  of  the  NOx  NSR 
requirements  in  HGA  and  BPA  through 
December  31, 1997.  This  rule  revision 
was  submitted  to  EPA  on  November  1, 
1995,  and  was  not  resubmitted  with  the 
petition. 

IV.  Analyris  ofSUte  Sufamittat 

The  petition  requests  an  extension  of 
the  exemption  previously  approved  by 
EPA  which  was  based  on  preliminary 
UAM  modeling  indicating  that  VOC 
controls  would  be  more  effective  than 
NOx  controls.  Since  the  technical  basis 
for  the  original  extension  and  this 


extension  is  the  same  (i.e.,  preliminary 
modeling  demonstrated  that  there 
would  be  more  ozone  reduction  with 
VOC  Only  controls  through  1999),  EPA 
is  proposing  to  approve  the  extensicm. 
Please  refer  to  the  original  extension 
notice  (60  FR  19515)  and  the 
accompanying  technical  support 
document  for  details  of  the  technical 
basis  for  the  exemption. 

The  current  request  also  seeks  to 
extend  the  NOx  RACT  compliance  . 
implementation  date  for  2  yeara,  until 
May  31 ,  1999.  This  is  based  on  the  fact 
that  the  schedule  previously  proposed 
in  August  1994,  for  completing  the 
modeling  has  been  displaced  by  as 
much  as  15  months,  until  March  1997, 
to  allow  time  for  analysis  of  the  COAST 
data  before  input  to  the  model.  Texas 
has  indicated  that  if  this  modeling 
shows  NOx  reductions  are  beneficial  in 
controlling  ozone,  specific  modeling 
sensitivity  analyses,  to  be  completed  by 
March  1997,  would  be  performed  whidi 
simulate  various  reductions  required  to 
attain  the  ozone  standard.  As  further 
indicated  by  the  State,  the  additional 
time  needed  for  documenting  model 
results,  holding  public  hearings,  and 
taking  action  by  TNRCC  adds  4  to  6 
months  to  the  process  before  industry 
will  have  the  information  needed  to 
proceed  with  rule  implementation. 
Since  industry  has  to  budget  for  control 
equipment  and  set  implementati(Mi 
dates  to  coincide  with  equipment 
scheduled  outages,  which  usually  have 
annual  or  longer  time  frames,  a  two-year 
extension  beyond  the  May  1997 
compliance  date  in  the  original 
submittal  is  necessary,  lliis-two-year 
extension  is  also  consistent  with  the 
two-year  lead  time  originally  requested 
by  Texas  (59  FR  64641). 

In  sununary,  approval  of  the  petition 
would  permit  the  State  to  improve  the 
UAM.  Moreover,  the  demonstration  that 
was  based  on  the  original  modeling 
showed  that  NOx  controls  through  1999 
would  not  be  beneficial,  and  thus, 
would  also  support  the  one-jrear 
extension  to  Eieicember  31, 1997.  Also, 
the  requested  compliance  date 
extension  is  consistent  with  the  original 
lead  time  considered  reasonable  for 
implementation.  Therefore,  EPA 
believes  that  the  extension  requests 
contained  in  the  petition  are  reasonable. 

V.  Proposed  Rulemakiiig  Action 

In  today's  action,  EPA  proposes  to 
approve  the  petition  submitted  by  the 
^te  of  Texas  requesting  an  extension 
of  the  temporary  NOx  exemption  for  the 
HGA  and  BPA  ozone  nonattainment 
areas.  The  extension,  if  granted,  will 
expire  on  December  31, 1997,  without 
further  notice  from  EPA.  The  extension 
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applies  to  NOx  RACT,  NSR,  I/M.  general 
and  transportation  conibimity 
requirements. 

The  State  had  previously  adopted  and 
submitted  to  EPA  complete  NOx  RACT, 
NSR,  I/M,  and  conformity  rules.  Along 
with  the  exemption  extension  submittal, 
NOx  RACT  rules  ivoviding  for 
extending  (he  current  implementation 
date,  were  resubmitted.  During  the 
extension  of  the  temporary  exemption 
poiod,  EPA  will  not  act  upon  the 
State's  NOx  RACT  mles.  The  EPA  plans 
to  act  upon  the  State's  NOx.  NSR.  I/M, 
and  general  and  transportation 
conformity  provisions^  separate 
rulmnaking  actions  because  those 
provisions  are  contained  in  broader 
rules  that  also  control  VCC  emissions. 

Upon  the  expiration  of  the  extension 
to  the  temporary  exemption  on 
December  31, 1997,  the  State  is  required 
to  either;  (1)  have  received  an  additional 
extension  to  the  temporary  NOx 
exemption  or  a  permanent  exemption 
from  EPA  prior  to  that  Ume,  or  (2)  begin 
implementing  the  State's  NOx  RACT, 
tiSR,  I/M,  general  and  transportation 
conformity  requirements,  with  NOx 
RACT  compliance  required  as 
expeditiously  as  practicable  but  no  later 
than  May  31, 1999.  The  EPA  will  begin 
rulemaking  on  the  NOx  RACT  SIP  upon 
*'f  the  expiration  of  the  e^^tBi^on  to  the 
temporary  exemption  if  the  State  has 
not  received  an  additional  temporary 
extension  or  a  permanent  exemption  by 
that  time. 

Since  the'original  temporary 
exemption  and  this  temporary 
exemption  is  based  on  preliminary 
modeling,  and  additional  time  is  being 
granted  to  allow  for  conducting 
modeling  with  improved  data  from  the 
COAST  study,  any  fotuie  petition  for  an 
extension  of  the  temporary  exemption 
or  contingent  exemption  must  be 
accompanied  by  UAM  modeling  based 
on  the  COAST  data,  as  stated  in  the 
petition.  Preliminary  modeling  cannot 
be  used  as  a  basis  for  any  further 
extensions  or  a  contingent  exemption.  It 
is  technically  insufficient  to  support  a 
second  extension  or  a  contingent 
exemption.  In  addition,  a  further  two- 
year  extension  of  the  NOx  RACT 
compliance  date  based  on  the 
preliminary  modeling  would  not  be 
possible  since  it  would  extend  the  date 
Deyond  1999,  the  last  year  included  in 
the  preliminary  modeling. 

Other  specific  requirements  that 
would  reepply  uptm  expiraticm  are:  (1) 
Any  NSR  permits  that  had  not  been 
deemed  complete  prior  to  January  1, 
.    1998,  must  comply  with  the  NOx  NSR 
requirements,  consistmt  with  the  policy 
set  forth  in  the  EPA's  NSR 
Supplemental  Guidance  memo  dated 


September  3, 1992,  from  John  Seitz, 
Director,  EPA's  Office  of  Air  Quality 
Planning  and  Standards;  (2)  any 
conformity  determination  (for  either  a 
new  or  revised  transportation  plan  and 
Transportation  Improvement  Program) 
made  after  January  1, 1998  must  comply 
with  the  NOx  conformity  requirements; 
and  (3)  any  I/M  vehicle  inspection  made 
after  January  1, 1998,  must  comply  with 
the  I^  NOx  requirements. 

The  EPA  requests  comments  on  all 
aspects  of  this  proposal.  Therefore,  as 
indicated  at  the  beginning  of  this  action, 
EPA  will  consider  any  omunents 
received  by  January  13, 1997. 

Nothing  in  this  action  should  be 
construed  as  permitting  or  allowing  or 
establishing  a  precedent  for  any  foture 
request  for  revision  to  any  SIP.  Each 
request  for  revision  to  the  SIP  shall  be 
considered  separately  in  light  of  specific 
technical,  economic,  and  environmental 
factors  and  in  relation  to  relevant 
statutory  and  regulatory  requirements. 

VI  Administrative  Requiiemeiiti 

A.  Executive  Order  (E.O.)  12866 

This  action  has  been  classified  as  a 
Table  1  action  for  signature  by  the 
Administrator  under  the  procedures 
published  in  the  Federal  Register  on 
January  19, 1989  (54  FR  2214-2225),  as 
revised  by  a  July  10, 1995, 
memorandum  from  Mary  Nichols, 
Assistant  Administrator  for  Air  and 
Radiation.  The  Office  of  Management 
and  Budget  has  exempted  this 
regulatory  action  from  E.0. 12866 
review. 

B.  Regulatory  Flexibility  Act 

Under  the  Regulatory  Flexibility  Act, 
5  U.S.C.  600  et  seq.,  EPA  must  prepare 
a  regulatory  flexibility  analysis 
assessing  the  impact  of  any  proposed  or 
final  rule  on  small  entities.  See  5  U.S.C. 
603  and  604.  Alternatively,  EPA  may 
certify  that  the  rule  will  not  have  a 
significant  impact  on  a  substantial 
number  of  small  entities.  Small  entities 
include  small  businesses,  small  not-for- 
profit  enterprises,  and  government 
entities  with  jiuisdiction  over 
populations  of  less  than  50,000. 

'The  SIP  approvals  under  section  110 
and  subchapter  I,  part  D  of  the  Act  do 
not  create  any  new  requirements  but 
simply  approve  requirements  that  the 
State  is  already  imposing.  Therefore, 
because  the  Federal  SIP  approval  does 
not  impose  any  new  requirements,  I 
certify  that  it  does  not  have  a  significant 
impact  on  any  small  entities  affected. 
Moreover,  due  to  the  nature  of  the 
Federal-State  relationship  under  the 
Act,  preparation  of  a  flexibility  analysis 
would  constitute  Federal  inquiry  into 


the  economic  reasonableness  of  State 
action.  The  Act  forbids  EPA  to  base  its 
actions  concerning  SIPs  on  sudi 
grounds.  See  Uni<m  Electric  Co.  v.  US. 
EPA,  427  U.S.  246,  255-66  (1976);  42 
U.S.C  7410(a)(2). 

C.  Unfunded  Mandates 

Under  section  202  of  the  Unfunded 
Mandates  Reform  Act  of  1995 
(Unfunded  Mandates  Act),  signed  into 
law  on  March  22,  1995,  EPA  must 
prepare  a  budgetary  impact  statement  to 
accompany  any  proposed  or  final  rule 
that  includes  a  Federal  mandate  that 
may  result  in  estimated  costs  to  State, 
local,  or  tribal  governments  in  the 
aggregate;  or  to  private  sector,  of  $100 
million  or  more.  Under  section  205, 
EPA  must  select  the  roost  cost-effective 
and  least  burdensome  alternative  that 
achieves  the  obiectives  of  the  rule  and 
is  consistent  with  statutory 
requirements.  Section  203  requires  EPA 
to  establish  a  plan  for  informing  and 
advising  any  small  governments  that 
may  be  significantiy  or  uniquely 
impacted  by  the  rule: 

The  EPA's  proposed  action  relieves 
reqtiirements  otherwise  imposed  imder 
the  Act  and,  hence,  does  not  impose  any 
federal  intergovernmental  mandates,  as 
defined  in  section  101  of  the  Unfunded 
Mandates  Act.  This  action  will  also  not 
impose  a  mandate  that  may  result  tn 
estimated  costs  of  $100  million  or  more 
to  either  state,  local,  or  tribal 
governments,  in  the  aggregate,  or  the 
private  sector.  Since  this  action  will  not 
significantly  impact  any  small 
governments,  EPA  is  not  required  to 
estabUsh  a  plan  pursuant  to  section  203. 

List  of  Subjects  in  40  CFR  Part  52 

Environmental  protection.  Air 
pollution  control.  Hydrocarbons, 
Intergovernmental  Relations,  Nitrogea 
dioxide.  Ozone,  Volatile  Organic         '  > 
Compounds. 

Dated:  December  6, 199tf. 
Carol  M.  Brownar, 
Administrotot. 

40  CFR  part  52  is  proposed  to  be 
amended  as  follows: 

PART  S2— (AMENDED] 

1.  The  authority  citation  for  part  52 
continues  to  read  as  follows: 

Aulhoritjr:  42  U.S.C  7401-7671q. 

Sut>part  8S— Texas 

2.  Section  52.2308  is  amended  by 
adding  paragraph  (e)  to  read  as  follows: 

152.2306    Area  wUde  nl»ogaii  oxWee  <NOx) 
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(e)  The  TNRCC  submitted  to  EPA  on 
March  6, 1996,  a  petition  requesting  tiiat 
the  Houston/Galveston  and  Beaumont/ 
Port  Arthur  ozone  nonattainment  areas 
be  granted  an  extension  to  a  previously- 
granted  temporary  exemption  from  the 
NOx  control  requirements  of  sections 
182(f)  and  182(b)  of  the  Clean  Air  Act. 
The  temporary  exemption  was  granted 
on  April  19, 1995.  The  current  petition 
is  based  on  the  need  for  more  time  to 
complete  UAM  to  confirm  the  need  for, 
and  the  extent  of,  NOx  controls 
required.  On  Etecember  6,  1996,  EPA 
approved  the  State's  request  for  an 
extension  to  the  temporary  exemption. 
The  temporary  extension  automatically 
expires  on  December  31, 1997,  without 
further  notice  from  EPA.  Upon 
expiration  of  the  extension,  the 
requirements  pertaining  to  NOx  RACT, 
NSR,  I/M,  general  and  transportation 
conformity  will  become  applicable, 
except  that  the  NOx  RACT  compliance 
date  shall  be  implemented  as 
expeditiously  as  practicable,  but  no  later 
than  May  31, 1999,  unless  the  State  has 
received  a  contingent  NOx  exemption 
from  the  EPA  prior  to  that  time. 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

47CFRPart73 

(MM  Doclwt  Na  96-244.  RM-893«] 

Radio  Broadcasting  Services; 
Madison,  IN 

AQB4CY:  Federal  Communications 

Commission. 

ACTION:  Proposed  rule. 
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SUMMARY:  This  document  requests 
comments  on  a  petition  for  rule  maldng 
Bled  on  behalf  of  Edward  E.  Guinn 
requesting  the  allotment  of  Channel 
266A  to  Madison,  Indiana,  as  that 
community's  second  local  FM  service. 
Coordinates  used  for  this  proposal  are 
38-^9-15  and  85-18-46. 
DATES:  Comments  must  be  filed  on  or 
before  January  27, 1997,  and  reply 
comments  on  or  before  February  11, 
1997. 

AOORESSES:  Secretary,  Federal 
Communications  Commission, 
Washington,  D.C.  20554.  In  addition  to 
filing  comments  with  the  FCC, 
interested  parties  should  serve  the 
petitioner's  counsel,  as  follows:  Harry  F. 
Cole,  Esq.,  Bechtel  &  Cole,  1901  L  Street. 
N.W.,  Suite  250,  Washington,  D.C. 
20036. 


FOR  FURTHER  MPORMATKJN  COfft  ACT: 
Nancy  Joyner,  Mass  Media  Bureau,  (202) 
418-2180. 

SUPPLBefTARV  MFORMATKM:  This  is  a 
sjmopsis  of  the  Commission's  Notice  of 
Proposed  Rule  Making,  MM  Docket  No. 
96-244,  adopted  November  29.  1996, 
and  released  December  6, 1996.  The  full 
text  of  this  Commission  decision  is 
available  for  inspection  and  copying 
during  normal  business  hours  in  the 
FCC's  Reference  Center  (Room  239), 
1919  M  Street,  NW.  Washington,  D.C. 
The  complete  text  of  this  decision  may 
also  be  purchased  from  the 
Commission's  copy  contractors,      **     • 
International  Transcription  Service, 
hie,  (202)  857-3800,  2100  M  Street. 
N.W.,  Suite  140,  Washington,  D.C 
20037. 

Provisions  of  the  Regulatory 
Flexibility  Act  of  1980  do  not  apply  to 
this  proceeding. 

Members  of  the  public  should  note 
that  from  the  time  a  Notice  of  Proposed 
Rule  Making  is  issued  imtil  the  matter 
is  no  longer  subject  to  Commission 
consideration  or  court  review,  all  ex 
parte  contacts  are  prohibited  in 
Commission  proceedings,  such  as  this 
one,  which  involve  channel  allotments. 
See  47  CFR  1.1204(b)  for  rules 
governing  permissible  ex  parte  contacts. 

For  information  regarding  proper 
filing  procedures  for  comments.  See  47 
CFR  1.415  and  1.420. 

List  of  Subiects  in  47  CFR  Part  73 

Radiobroadcasting.  -    "   .. 

Federal  Communications  Commission. 
John  A.  Karoaaoc, 

Chief,  Allocations  Bmnch,  Policy  and  Rules 
Division,  Mass  Media  Bureau. 

[FR  Doc.  96-31659  Filed  12-12-96;  8:45  am] 
MLUNQ  cooc  tna-oi-p 


47CFRP8rt73  I 

[MM  Ooclcat  No.  06-241 ,  RM-88»I     ' , 

Radio  Broadcasting  Servicas;  MInden 
and  Natchitoches,  LxMiisiana 

AQBCY:  Federal  CommunicatioDS 
Commission.  »    1       •..- 

ACnON:  Pn^MJsed  rule. 

SUMMARY:  The  Commission  requests 
comments  on  a  petition  by  Ninety-Five 
Point  Seven, Inc.,  assignee  of  Station 
KASO  (FM),  Channel  239A.  Minden, 
Louisiana,  and  Bundrick 
Communications,  Inc.,  licensee  of 
Station  KZBL  (FM),  Channel  240A, 
Natchitoches,  Louisiana,  requesting  the 
substitution  of  Channel  239C2  for 
Channel  239A  at  Minden,  Louisiana, 
and  the  modification  of  Station  KASO 


(FM)'s  authorization  to  specify  the 
higher  powered  channel.  Petitioners 
also  request  the  substitution  of  Channel 
264A  for  Channel  240A  at  Natchitoches, 
Louisiana,  and  modification  of  Station 
KZBL  (FM)'s  license  to  reflect  the  new 
cfaaimel.  Qiaimel  239C2  and  Qiannel 
264A  can  be  allotted  to  Minden  and 
Natchitoches,  respectively,  in 
compUance  with  Commission's         " 
minimum  distance  separation 
requirements.  Chann^  239C2  can  be 
allotted  to  Minden  with  a  site  restriction 
of  9.2  kilometers  (5.7  miles)  northwest. 
Channel  264A  can  be  allotted  to 
Natchitoches  at  the  transmitter  site 
specified  in  Station  KZBL  (FM)'s 
license.  See  Supplemental  Information. 
infra. 

DATES:  Comments  must  be  filed  on  or 
before  January  27, 1997,  and  reply 
comments  on  or  before  February  11, 
1997. 

AOORESSES:  Federal  Communications 
Commission,  Washington.  D.C.  20554. 
In  addition  to  filing  comments  with  the 
FCC,  interested  parties  should  serve  the 
petitioner,  at  its  counsel  or  consultant, 
as  follows:  William  J.  Pennington,  m. 
Post  Office  Box  403,  Westfield. 
Massachusetts  01086  (Counsel  for 
petitioners). 

FOR  FURTHER  INFORMATION  CONTACT:  Pam  ^,!t 
Blumenthal,  Mass  Media  Bureau,  (202) 
418-2180. 

SUPPLBICNTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission's  Notice  of 
Proposed  Rule  Making,  MM  Docket  No. 
96-241,  adopted  November  29, 1996, 
and  released  December  6, 1996.  The  full 
text  of  this  Commission  decision  is 
available  for  inspection  and  copying 
during  normal  business  hours  in  the 
FCC's  Reference  Center  (Room  239). 
1919  M  Street,  NW,  Washington.  D.a 
The  complete  text  of  this  decision  may 
also  be  purchased  from  the 
Commission's  copy  contractor,  ITS,  Inc.. 
(202)  857-3800,  2100  M  Stieet,  NW, 
Suite  140,  Washington,  D.C.  20037. 

The  coordinates  for  Channel  239C2  at 
Minden  are  32-39-06  and  93-22-15. 
The  coordinates  for  Channel  264A  at 
Natchitoches  are  31-48-18  and  93-01- 
29.  In  accordance  with  Section  1.420(g) 
of  the  Commission's  Rules,  we  will  not 
accept  competing  expressions  of  interest 
for  the  use  of  Channel  239C2  at  Minden 
or  require  petitioner  to  demonstrate  the  ' 
availability  of  an  additional  equivalent 
class  channel. 

Provisions  of  the  Regulatory. 
Ffexibility  Act  of  1980  do  not  apply  to 
this  proceeding. 

Members  of  me  public  should  note 
that  from  the  time  a  Notice  of  Proposed 
Rule  Making  is  issued  until  the  matter 
is  no  longw  subject  to  Commission 


Fedgral  Regirter  /  Vol.  61,  No.  241  /  Friday.  December  13,  1996  /  Proposed  Rules 


65509 


consideration  or  court  review,  all  ex 
parte  contacts  are  prohibited  in 
Commission  proceedings,  such  as  this 
one,  which  involve  channel  allotments. 
See  47  CFR  1.1204(b)  for  rules 
governing  permissible  ex  parte  contacts. 

For  information  regarding  proper 
filing  procedures  for  comments,  see  47 
CFR  1.415  and  1.420. 

List  ofSubiects  in  47  CFR  Part  73 

Radio  broadcasting. 

Federal  Commiinications  Commission. 
lolia  A.  KarouMW, 

Chief,  Allocations  Branch,  Policy  and  Rules 
Division,  Mass  Media  Bureau. 
(FR  Doc.  96-31657  Filed  12-12-96;  8:45  am] 
1 0001  •ns-ov.* 


47CFRPart73 

[MM  Doeint  No.  9«-242:  RM-8940] 

Radio  Broadcasting  Sarvioaa;     ,         | 
Chayanna,  VVyoming 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Proposed  rule.  ■   ■ 

SUMMARY:  The  Commission  requests 
comments  on  a  petition  filed  by 
Montgomery  Broadcasting  Limited 
LiabiUty  Company  proposing  the 
allotment  of  Qiannel  229A  at  Cheyenne, 
Wyoming,  as  the  community's  sixth 
local  FM  transmission  service.  Channel 
229A  can  be  allotted  to  Cheyenne  in 
compliance  with  the  Commission's 
minimum  distance  separation 
requirements  with  a  site  restriction  of 
9.7  kilometers  (6.0  miles)  northeast  to 
avoid  a  short-spacing  to  the  vacant 
allotment  site  for  Channel  232C3, 
Wellington,  Colorado.  The  coordinates 
for  Channel  229A  at  Cheyenne  are  North 
Latitude  41-12-39  and  West  Longitude 
104-44-54. 

DATES:  Comments  must  be  filed  on  or 
before  January  27, 1997,  and  reply 
comments  on  or  before  February  11, 
1997. 

ADDRESSES:  Federal  Communications 
Commission,  Washington,  D.C.  20554. 
In  addition  to  filing  comments  with  the 
FCC,  interested  parties  should  serve  the 
petitioner,  or  its  counsel  or  consultant, 
as  follows:  Allan  G.  Moskowitz.  Esq., 
Kaye,  Scholar,  Fierman,  Hays  & 
Handler.  LLP.  901 15th  Street.  N.W.. 
Suite  1100,  Washington,  D.C.  20005 
(Counsel  for  Petitioner). 
FOR  FURTHER  INFORMATION  CONTACT: 
Sharon  P.  McDonald,  Mass  Media 
Bureau.  (202)  418-2180. 
SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission's  Notice  of 
Proposed  Rule  Making.  MM  Docket  No. 


96-242.  adopted  November  29. 1996. 
and  released  December  6, 1996.  The  full 
text  of  this  Commission  decision  is 
available  for  inspection  and  copying 
during  normal  business  hours  in  the 
FCC  Reference  Center  (Room  239).  1919 
M  Street.  N.W..  Washington.  D.C.  The 
complete  text  of  this  decision  may  also 
be  piuxihased  from  the  Commission's 
copy  contractor.  International 
Transcription  Service,  Inc.,  (202)  857- 
3800,  2100  M  Street.  N.W..  Suite  140. 
Washington,  D.C.  20037. 

Provisi(»is  of  the  Regulatory 
Flexibility  Act  of  1980  do  not  apply  to 
this  proceeding. 

Members  of  the  public  should  note 
that  from  the  time  a  Notice  of  Proposed 
Rule  Making  is  issued  imtil  the  matter 
is  no  longer  subject  to  Commission 
consideration  or  court  review,  all  ex 
parte  contacts  are  prohibited  in 
Commission  proceedings,  such  as  this 
one,  which  involve  channel  allotments. 
See  47  CFR  1.1204(b)  for  rules 
governing  permissible  ex  parte  contacts. 

For  information  regarding  proper 
filing  procedures  for  comments,  see  47 
CFR  1.415  and  1.420. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 
Federal  Communications  Ccnmnission. 
John  A.  Kannisos, 

Chief,  Allocations  Bmnch,  Policy  and  Rules 
Division,  Mass  Media  Bureau. 

(FR  Doc  96-31656  Filed  12-12-96:  8:45  am] 
laxMO  oooc  sna^i-r 


47  CFR  Part  73 

(MM  Docket  No.  96-243;  RM-8»2q 

Radio  Broadcasting  Sarvicas; 
Chugwatar,  Wyoming 

agency:  Federal  Commimications 

Commission. 

ACTION:  Proposed  rule. 

SUMMARY:  The  Commission  requests 
comments  on  a  petition  filed  by 
Mountain  Tower  Broadcasting 
proposing  the  allotment  of  Channel 
258A  at  Qiugwater,  Wyoming,  as  the 
community's  first  local  aural 
transmission  service.  Channel  258A  can 
be  allotted  to  Chugwater  in  compliance 
with  the  Commission's  minimum    ■ 
distance  separation  requirements  at  dty 
reference  coordinates.  The  coordinates 
for  Channel  258A  at  Chugwater  are 
North  Latitude  41-45-36  and  West 
Longitude  104-49-30. 
DATES:  Comments  must  be  filed  on  or 
before  January  27, 1997,  and  reply 
comments  on  or  before  February  11, 
1997. 


ADDRESSES:  Federal  Commimications 
Commissioi.  Washington.  D.C  20554. 
In  addition  to  filing  comments  with  the 
FCC,  interested  parties  should  serve  the 
petitioner,  or  its  counsel  or  consultant, 
as  follows:  Victcx^  A.  Michael.  Jr.. 
President,  Mountain  Tower 
Broadcasting,  c/o  Magic  City  Media, 
1912  Capitol  Avenue,  Suite  300, 
C2ieyenne.  Wyoming  82001  (Petitioner). 
FOR  FURTHER  INFORMATION  CONTACT: 

Sharon  P.  McDonald,  Mass  Media 
Bureau,  (202)  418-2180. 
SUPPLEMENTARY  »IFORMATION:  This  is  a 
synopsis  of  the  Commission's  Notice  of 
Proposed  Rule  Making.  MM  Docket  No. 
96-243,  adopted  November  29, 1996. 
and  released  December  6, 1996.  The  fiiU 
text  of  this  Commission  decision  is 
available  for  inspecticm  and  copying 
during  normal  business  hours  in  the 
FCC  Reference  Center  (Room  239),  1919 
M  Stiwt.  N.W.,  Washington,  D.C.  The 
complete  text  of  this  decision  may  also 
be  purchased  from  the  Commission's 
copy  contractor.  International 
Transcription  Service,  Inc,  (202)  857- 
3800,  2100  M  Street.  N.W.,  Suite  140, 
Washington,  D.C  20037. 

Provisions  of  the  Regulatory 
Flexibility  Act  of  1980  do  not  apply  to 
this  proceeding. 

Members  of  uie  public  ^ould  note 
that  from  the  time  a  Notice  of  Proposed 
Rule  Making  is  issued  imtil  the  matter 
is  no  longer  sub)ect  to  Commission 
consideration  or  court  review,  all  ex 
parte  contacts  are  prohibited  in 
Commission  proceedings,  such  as  this 
one,  which  involve  channel  allotments. 
See  47  CFR  1.1204(b)  for  rules 
governiiu  permissible  ex  parte  ccmtacts. 

For  information  regarding  proper 
filing  procedures  for  comments,  see  47 
CFR  1.415  and  1.420. 

List  crf'Snbiects  in  47  CFR  Part  73 

Radio  broadcasting. 

Federal  Communicatioas  Commission. 

JohiiA.KanMMas. 

Chief,  Allocations  Branch,  Policy  and  Rules 

Division,  Mass  Media  Bureau. 

[FR  Doc.  96-31655  Filed  12-12-96;  8:45  am] 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  73 

[MM  DocfcM  Na  96-240,  RM-«94q 

Radk>  Broadcasting  Sarvlcaa; 
Lockport,  Naw  York 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Proposed  rule. 
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summary:  The  Commission  requests 
comments  on  a  petition  filed  by  Culver 
Communications  Corp.  seeking  the 
allotment  of  Channel  221 A  to  Lockport, 
NY,  as  the  community's  first  local  FM 
service.  Channel  221 A  can  be  allotted  to 
Lockport  in  compliance  with  the 
Commission's  minimum  distance 
separation  requirements,  with  request  to 
domestic  allotments,  without  the 
imposition  of  a  site  restriction,  at 
coordinates  43-10-12  North  Latitude 
and  78-41-54  West  Longitude. 
However,  Lockport  is  located  within 
320  kilometers  (200  miles)  of  the  U.S.- 
Canadian border,  and  the  allotment 
would  result  in  short-spacings  to  Station 
CKPC-FM,  Channel  221C1,  Brantford. 
Ontario.  Channels  219C1,  St.  Catherine. 
Ontario,  220B,  Peterboro,  Ontario,  222B. 
Oshawa,  Ontario,  and  223B,  Toronto, 
Ontario,  Canada.  Petitioner  states  that 
appropriate  protection  of  all  of  the 
above  channels,  with  the  exception  of 
Station  CKPC-FM,  can  be  accomplished 
with  the  proposed  Lockport  station 
operating  nondirectionally  with  6 
kilowatts  of  power  at  100  meters  above 
average  terrain.  With  regard  to  the  short- 
spacing  to  Station  CKPC-FM,  petitioner 
states  that  it  will  directionalize  its  signal 
to  avoid  any  prohibited  interference. 
Therefore,  we  will  request  concurrence 
by  the  Canadian  Government  in  the 
allotment  of  Channel  221A  to  Lockport 
as  a  specially  negotiated  allotment. 
DATES:  Comments  must  be  filed  on  or 
before  January  27, 1997,  and  reply 
comments  on  or  before  February  11, 
1997. 

AOOAESSES:  Federal  Communications 
Commission,  Washington,  D.C.  20554. 
In  addition  to  filing  comments  with  the 
FCC,  interested  parties  should  serve  the 
petitioner,  or  its  counsel  or  consultant, 
as  follows:  Richard  C.  Greene,  President. 
Culver  Communications  Corporation, 
P.O.  Box  477.  Lockport,  New  York 
14095  (Petitioner). 
FOn  FURTHER  MFORMATICN  CONTACT: 
Leslie  K.  Shapiro,  Mass  Media  Bureau, 
(202)  418-2180. 

SUPPIBMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission's  Notice  of 
Proposed  Rule  Making.  MM  Docket  No. 
9&-240,  adopted  November  29, 1996. 
and  released  December  6, 1996.  The  full 
text  of  this  Commission  decision  is 
available  for  inspection  and  copying 
during  normal  business  hours  in  the 
FCC  Reference  Center  (Room  239),  1919 
M  Sh«et,  NW.  Washington.  D.C.  The 
complete  text  of  this  decision  may  also 
be  purchased  firom  the  Conmiission's 
copy  contractor,  hitemational 
Transcription  Services.  Inc.,  (202)  857- 
3800.  2100  M  Street.  N.W.,  Suite  140, 
Washington.  D.C.  20037. 


Provisions  of  the  Regulatory 
Flexibility  Act  of  1980  do  not  apply  to 
this  proceeding. 

Members  of  me  public  should  note 
that  from  the  time  a  Notice  of  Proposed 
Rule  Making  is  issued  until  the  matter 
is  no  longer  subject  to  Commission 
consideration  or  court  review,  all  ex 
parte  contacts  are  prohibited  in 
Commission  proceedings,  such  as  this 
one.  which  involve  channel  allotments. 
See  47  CFR  1.1204(b)  for  rules 
governing  permissible  ex  parte  contacts. 

For  information  regarding  proper 
filing  procedures  for  comments,  see  47 
CFR  1.415  and  1.420.    ,  | 

List  of  Subjects  in  47  CFR  Part  73  . 

Radio  broadcasting. 

Federal  Conununications  rnrnmif^fi^ni    , 
Joha  A.  KaroiMoi.  j 

Chief,  Allocations  Branch,  Policy  and  Rules 
Division,  Mass  Media  Bureau. 

[FR  Doc  96-31654  Filed  12-12-96;  8:45  am) 
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DEPARTMENT  OF  TRANSPORTATION 

National  Highway  Traffic  Safety 
Administration 

49CFRPart571 

RINAQ-38 

[Dodwt  Na  96-41,  Notice  01] 

Federal  IMotor  Vehicie  Safety 
Standards;  Lampe,  Reflective  Devices 
and  Associated  Equipment 

AOaiCY:  National  Highway  Traffic 
Safety  Administration  (NHTSA), 
Department  of  Transportation. 
ACTKM:  Notice  of  request  for  comments. 

SUMMARY:  This  document  seeks  public 
comment  on  the  value  of  several  signal 
lamp  ideas  which  have  been  suggested 
to  the  agency,  and  on  whether  NHTSA 
should  permit  auxiliary  signal  lamps  in 
addition  to  those  required  by  Federal 
Motor  Vehicle  Safety  Standard  No.  108. 
NHTSA  also  seeks  comment  on  a  policy 
for  the  disposition  of  petitions  for 
rulemaking  that  request  the  agency  to 
require  or  permit  safety  lighting 
inventions  and  which  are  submitted 
without  proof  of  their  effectiveness. 
DATES:  Comments  are  due  March  13, 
1997. 

ADDRESSES:  Comments  should  refer  to 
Docket  No.  96-41,  Notice  1.  and  be 
submitted  to:  Docket  Section,  room 
5109,  400  Seventii  Sti«et  S.  W.. 
Washington,  DC  20590  (Docket  hours 
are  from  9:30  a.m.  to  4  p.m.)  It  is 
requested  that  10  copies  of  the         -    , 
comments  be  provided.  J 


FOR  FURTHER  MFORMATKM  CONTACT: 

For  technical  issues:  Richard  Van 
Iderstine,  Office  of  Crash  Avoidance 
Standards,  NPS-21,  telephone  (202) 
366-5280.  FAX  (202)  366-1329. 
For  legal  issues:  Taylor  Vinson.  Office  of 
Chief  Counsel.  NCC-  20.  (202)  366- 
5263.  FAX  (202)  366-3820. 
Both  may  be  reached  at  the  National 
Highway  Traffic  Safety  Administration, 
400  Seventh  St.,  S.W.,  Washington, 
D.C,  20590.  Comments  should  not  be 
sent  or  FAXed  to  these  [>ersons,  but 
should  be  sent  to  the  Docket  Section. 

SUPPI.EMBITARY  INFORMATION 

Background 

Federal  Motor  Vehicle  Safety 
Standard  No.  108  ("Standard  No.  108"), 
Lamps,  Reflective  Devices  and 
Associated  Equipment  (49  CFR  571.108) 
includes  requirements  for  specified  ' 
types  of  signal  lamps  to  be  installed  on 
new  motor  vehicles,  and  regulates  their 
performance  in  terms  of  color, 
brightness,  quantity,  duty  cycle  (steady 
or  flashing)  and  details  of  activation 
(e.g.,  turned  on  with  the  headlamps). 
The  purpose  of  these  specifications  is  to 
establish  the  presence  of  a  vehicle  in  the 
roadway,  and  to  signal  its  driver's 
intentions  to  other  motorists  and 
pedestrians.  Communication  via  these 
signal  lamps  is  best  accomplished  with 
a  degree  of  standardization  in  order  to 
minimize  ambiguity.  In  drafting  the 
signal  lamp  requirements,  NHTSA  has 
balanced  the  need  for  standardization 
with  its  desire  to  allow  as  much  design 
freedom  as  possible  for  the  location, 
shape,  styling,  and  light  source  design 
of  the  lamps.  For  example,  the  intensity 
ranges  of  taillamps  and  stop  lamps  are 
regulated  so  that  a  person  can 
distinguish  a  red  stop  lamp  from  a  red 
taillamp  immediately  at  the  initiation  of 
braking,  without  having  to  notice  the 
transition.  However,  the  size  and  shape 
of  stop  lamps  and  taillamps  are  left  to 
the  designer  of  the  device.  Likewise, 
stop  lamps  are  required  to  be  steady- 
burning  to  distinguish  them  from  the 
required  flashing  of  turn  signals  and 
hazard  warning  signal  lamps  of  the 
same  brightness  and  color.  Paragraph 
S5.1.3  of  Standard  No.  108  also  allows 
for  auxiliary  lighting  equipment  beyond 
the  required  equipment,  provided  that 
the  auxiliary  equipment  does  not 
"impair  the  effectiveness"  of  the 
required  lamps  and  reflectors.  (In  the 
case  of  auxiliary  lamps  of  emergency 
vehicles  and  tow  trucks,  the  usual 
agency  policy  is  to  leave  the 
specifications  to  the  discretion  of  State 
governments.) 

Standard  No.  108  is  more  flexible 
than  the  lighting  regulations  of  most 
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other  countries  and  many  of  the  States. 
For  example,  while  many  coimtries 
require  lamps  to  be  located  within 
specific  dimensions,  such  as  "not  moro 
than  3  inches  from  the  edge  of  the 
vducle".  Standard  No.  108  generally 
allows  a  manufacturer  to  locate  lamps  at 
such  maximum  heights  and  widths  as 
the  manufacturer  determines  are 
"practicable."  Also,  many  States 
prohibit  auxiliary  lamps  imless 
expressly  permitted  by  their  lighting 
codes,  even  if  they  are  permitted  as 
optional  equipment  under  Standard  No. 
108  because  they  do  not  "impair  the 
effectiveness"  of  the  lighting  equipment 
required  by  the  Federal  standard. 

The  agency  is  publishing  this  nodce 
to  obtain  comment  on  four  signal 
lighting  ideas  which  their  proponents 
believe  will  improve  communication 
between  drivers.  The  ideas  are: 

(1)  The  activation  of  stop  lamps  upon 
sudden  release  of  the  acoeleratOT  pedal, 

(2)  The  flashing  of  c«iter  high 
mounted  stop  lamps  (CHMSLs)  at  one  or 
more  rates  to  indicate  heavy  braking  (or 
Anti-lock  Braking  System  activation), 

(3)  The  flashing  of  one  or  more  stop 
lamps  to  indicate  a  stopped  vehicle,  and 

(4)  Stop  lamps  on  the  front  of 
vehicles. 

NHTSA  is  also  seeking  comments  to 
aid  in  developing  a  general  policy  that 
would  maximize  its  consideration  of 
potential  safety  advances  and 
suggestions  by  inventors  while  enabling 
it  to  carefully  screen  new  ideas  to 
ensure  that  the  public  is  not  burdened 
with  unjustified  cost  or  annoyance,  or 
subjected  to  hazards.  Despite  the 
relative  degree  of  flexibility  of  Standard 
No.  108,  inventors  who  have  developed 
new  signal  lamps  or  new  ways  of  using 
existing  Jamps  nevertheless  often  find 
that  their  devices  are  in  conflict  with 
Standard  No.  108  and  State  regulations. 
In  addition,  inventors  commonly  expect 
that  NHTSA  ought  to  require  their 
inventions  to  be  installed  on  new  motor 
vehicles.  At  the  same  time,  these 
requests  are  often  accompanied  by  only 
very  limited  substantiation  of  the 
potential  safety  benefits.  Adoption  of 
some  requests  would  not  only  increase 
the  cost  of  new  motor  vehicles,  but  also 
in  some  cases  reduce  instead  of  increase 
safety. 

Idea  No.  1:  Stop  Lamps  Activated  by 
Rapid  Release  of  the  Accelerator  Pedal 

In  a  sitiiation  on  the  road  when  hard 
braking  is  required  to  avoid  an  accident, 
it  is  an  intuitively  attractive  idea  to  light 
the  stop  lamps  sooner  than  in  normal 
braking.  However,  tl^s  is  not  permitted 
by  Standard  Nq.  108,  which  requires 
that  stop  lamps  be  activated  only  upon 


application  of  the  service 'brakes 
(paragraph  S5.5.4). 

In  1994.  Baran  Advanced  Technology 
Ltd.  petitioned  the  agency  to  permit 
activation  of  the  stop  lamps  using  its 
Advanced  Brake  Warning  System 
(ABWS).  This  system  is  designed  to 
activate  the  stop  lamps  if  the  accelerator 
pedal  is  lifted  at  a  rate  greater  than  0.3 
meter  a  second,  simulating  the  response 
of  a  driver  in  panic  braking.  Baran 
claimed  that  mis  lights  the  stop  lamps 
0.25  second  sooner  and  could  prevent  a 
significant  portion  of  rear  end 
collisions,  la  support  of  its  petition, 
Baran  presented  a  study  of  die  stop 
lamp  activations  of  a  small  fleet  of 
vehicles  equipped  with  ABWS,  operated 
over  a  period  of  several  months  by 
driven  unaware  of  the  ABWS 
equipment.  In  about  one-fourth  of  the 
instances  in  which  the  ABWS  activated 
the  stop  lamps,  the  driver  did  not  touch 
the  brake  pedal,  creating  a  "false  alarm" 
lasting  one  second.  However,  the  study 
also  recorded  a  large  number  of 
instances  in  which  there  were  brake 
applications  that  lasted  one  seccmd  or 
less.  Baran  concluded  that  the  false 
alarms  would  increase,  by  only  a  few 
percentage  points,  the  total  number  of 
short  stop  lamp  indications  and  would 
not  be  noticeable  as  false  alarms  to  the 
driving.public.  It  argyed  that  the  agency 
should  not,  therefore,  be  concerned  that, 
the  false  alarms  would  dilute  the 
efiisctiveness  of  the  stop  lamps  and 
cause  motorists  to  begin  to  discount  the 
significance  of  stop  lamp  activation. 

NHTSA  was  concerned  that  ABWS 
might  decrease  the  public's 
responsiveness  to  the  message  sent  by 
the  stop  lamps.  Today's  stop  lamps, 
which  are  activated  (mly  by  the  service 
brake  system,  send  an  unambiguous 
message  to  following  drivers  that  the 
driver  ahead  is  using  the  brakes.  Hie 
precise  purpose  of  the  brake  application 
(panic  stop,  ordinary  stop,  deceleration, 
disengagement  of  cruise  control) 
requires  the  following  driver  to  be  aware 
of  the  traffic  environment  ahead. 
NHTSA  believes  that  to  the  extent  that 
the  public  would  come  to  associate  stop 
lamp  activation  with  movements  of  the 
accelerator  pedal  rather  than 
movements  of  the  brake  pedal,  a 
dilution  in  the  meaning  of  the  present 
signal  will  occur.  The  petitioner  showed 
that  ordinary  short  brake  apphcations 
would  vastly  outnumber  ABWS  false 
alarms  and  aigued  that  the  public  would 
not  be  sensitive  to  felse  alanns. 
However,  it  is  also  possible  that  if  the 
public  were  aware  of  the  operation  of 
the  ABWS,  it  would  incorrectly  attribute 
many  of  the  short  brake  applications  to 
ABWS  false  alarms,  creating  an 
inappropriately  high  level  of  skepticism 


of  stop  lamp  signals.  Also,  the  bet  that 
drivers  experienced  a  large  number  of 
short  inconsequential  brake  applications 
makes  it  less  likely  that  they  would  use 
to  advantage  an  earlier  warning  of  only 
a  fraction  of  a  second,  given  the  feet  that 
so  few  brake  applications  actually 
resulted  in  a  rapid  deceleration. 

A  related  concern  is  the  potential 
abuse  of  ABWS  to  create  intentional 
false  alarms.  An  increasing  level  of  <^ 
aggression  and  lack  of  courtesy  on  the 
part  of  drivere  is  now  being  reported. 
The  safest  way  to  deal  with  tailgating  - 
drivers  on  miUtilane  highways  is  to  pull 
over  and  allow  them  to  pass.  However, 
some  drivers  choose  to  return 
discourtesy  by  tapping  the  brake  pedal 
to  startle  the  tailgater.  It  is  possible  that 
the  ease  of  fighting  the  stop  lamps  using 
the  ABWS  alone  would  tempt  more 
J  n vers  to  contribute  to  traffic 
aggression,  and  that  such  behavior 
would  dilute  the  message  of  stop  lamp 
signals  if  a  tailgating  driver  suspected 
that  the  vehicle  ahead  was  equipped 
with  ABWS. 

There  is  the  possibility  of  some  small 
benefit  of  ABWS  in  the  following 
situation.  Assuming  that  two  vehicles 
are  moving  one  behind  the  other  at  the 
same  speed  and  that  the  lead  driver 
brakes  extremely  bard  and  the  trailing 
driver  brakes  equally  hard  at  the  first 
glimmer  of  the  lead  vehicle's  stop  light, 
some  collisions  could  be  prevented 
between  vehicles  with  ordinarily 
insufficient  headway  provided  that  the 
driver  of  the  trailing  vehicle  brakes  0.25 
second  sooner  than  (s)he  would  in 
response  to  current  lighting  systems. 
The  benefits  reported  in  Baran 's 
analysis  imder  these  assumptions  were 
greatest  for  braking  at  1  g  under  ideal 
pavement  conditions  because  the 
assumed  0.25  second  advantage  does 
not  residt  in  much  speed  reduction 
when  the  pavemmt  is  sUppery.  It  is  not 
clear  that  these  assiunptions  are 
reaUstic. 

Baran  cited  studies  rep<Mting  that  over 
20  percent  of  drivere  observed  on  a 
Michigan  urban  interstate  highway 
maintained  less  than  1  second  headway 
and  that  4  to  5  percent  maintained  a 
headway  of  less  than  half  a  second, 
supporting  its  point  about  the  headway 
assumed  to  demonstrate  the 
effectiveness  of  its  ABWS.  However, 
NHTSA  questions  the  assumption  that 
the  trailing  driver  would  react 
instinctively  by  braking  extremely  haid 
at  the  instant  (s)he  pwceived  a  stop 
lamp  illuminated  by  ABWS.  If  that 
driver  knew  the  vehicle  was  equipped 
with  ABWS  and  that  false  alarms  do 
occur,  (s)he  might  not  react 
instinctively.  At  that  instant,  the  lead 
car  has  not  yet  begun  to  brake,  and  there 
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is  no  speed  differential  between  the  two 
vehicles.  Until  tire  squeal  or  extreme 
pitching  motion  of  the  lead  car  occurs, 
a  traiiii^  driver  has  no  reason  to  slam 
on  his  or  her  brakes.  The  trailing  driver 
in  this  analysis  is  a  tailgater.  It  is 
possible  that  a  tailgater  who  believes 
that  ABWS  false  alarms  are  a  regular 
occurrence  will  be  even  less  likely  to 
assume  that  bard  braking  is  the  required 
nspaaao  upon  suddenly  seeing  a  stop 
light.  In  short,  it  is  easy  to  foresee  a 
situation  in  which  the  driver  of  a  car 
being  tailgated  activates  the  stop  lamps 
by  A£WS  several  times  without  braking 
and  then  is  ccmfronted  with  an 
inmiediate  need  to  brake  fast,  and  the 
stop  signal  is  initially  ignored  by  the 
driver  of  the  tailgating  car. 

However,  tbe  typical  rear-end  crash 
does  not  involve  a  tailgating  pair  of 
vehicles  with  drivers  attentive  enough 
to  respond  to  a  minutely  advanced  stop 
signal.  The  agency's  report  Assessment 
oflVHS  Countenneasures  for  Collision 
Avoidance:  Rear-End  Crashes,  DOT  HS 
807  995  May  1993.  characterizes  a  rear- 
end  crash  as  largely  a  dry/straight  road 
phenomenon  associated  with  driver 
inattention.  In  three-fourths  of  the  rear- 
end  crashes  studied,  the  lead  vehicle 
had  been  stopped,  usually  for  2  to  6 
seconds  before  it  was  struck.  There  was 
adequate  time  to  provide  the  following 
driver  a  warning  with  conventional  stop 
lamps  and  for  the  following  driver  to 
avoid  the  crash.  Of  the  other  one-fourth 
•   of  rear-end  crashes,  two-thirds  did  not 
involve  following  too  closely.  And  most 
of  the  crashes  attributed  to  following  too 
closely  also  involved  inattention  on  the 
part  of  the  following  driver. 

The  assimiption  that  even  an  attentive 
driver  receives  a  0.25  second  sooner 
warning  of  panic  braking  of  the  car 
ahead  may  be  optimistic.  A  report  by 
the  Technical  University  of  Darmstadt 
in  Germany,  titled  Efficiency  of 
Advanced  Brake  Light  Devices,  F057 
May  1994,  found  that  responses  by 
attentive  test  subjects  improved  as  a 
result  of  ABWS  by  only  0.10  to  0.15 
second  rather  than  by  0.25  second.  The 
experiment  simulated  a  convoy  of  three 
closely  spaced  vehicles.  Tbe  center 
vehicle  operated  with  and  without 
ABWS.  llie  time  between  the  activation 
of  the  stop  lamp  of  the  lead  vehicle  and 
the  braking  response  of  the  driver  of  the 
third  vehicle  was  measured.  With  the 
vehicles  staticmary.  the  third  driver 
responded  0.15  second  sooner  when  the 
second  vehicle  used  ABWS  to  active  its 
stop  lamps.  This  was  approximately  the 
same  time  taken  by  the  driver  of  the 
second  vehicle  to  move  his  foot  from  the 
accelerator  to  the  brake  pedal.  When  the 
experiment  was  replicated  with  the 
convoy  traveling  on  public  roads,  the 


advantage  provided  by  the  ABWS 
diminished  to  0.10  second  as  a  resuh  of 
the  demands  of  the  driving  task  on  even 
an  attentive  test  driver. 

The  Darmstadt  report  also  includes  a 
study  of  the  effisct  of  a  CHMSL  on  the 
lead  car  of  the  same  convoy.  Cars  in 
Germany  are  not  yet  equipped  writh 
centw  high  mounted  stop  lamps 
(CHMSLs).  Under  the  same  ctniditions 
in  which  the  ABWS  produced  a 
response  0.10  second  earlier  by  the  third 
driver,  the  CHMSL  produced  a  0.45 
second  earlier  response.  The  CHMSL 
enabled  the  driver  of  the  third  car  to 
respond  to  the  lead  car  before  seeing  the 
stop  lamps  of  the  second  car.  A  similar 
effect  occurred  in  night  tests  without  the 
CHMSL  because  the  third  driver  was 
able  to  see  reflections  of  the  lead  car's 
stop  lamps  in  the  windshield  of  the 
second  car. 

The  most  compelling  argument  for 
benefits  is  the  implication  that,  if  there 
are  a  large  numbw  of  tailgating  rear-end 
accidents,  some  of  them  must  contain 
drciunstances  in  which  viewing  a  stop 
lamp  0.15  to  0.25  second  earlier  would 
make  a  positive  difference.  Even  if 
following  drivers  woidd  not  be  willing 
to  Ivake  at  the  sight  of  a  lamp  (and 
many  may  be  too  inattentive  to  notice  it 
immediately),  it  could  be  argued  that 
the  lamp  may  at  least  raise  me  state  of 
expectancy  of  some  following  drivers 
sooner. 

In  1994.  the  agency  denied  Baran's 
petition  to  allow  ABWS  (59  PR  39522). 
In  the  agency's  opinion,  the  perception 
among  drivers  that  ABWS  allowed 
systematic  and  intentional  false  alarms 
would  dilute  the  unambiguous  message 
of  conventional  stop  lamps.  NHTSA 
concluded  that  the  potential  safety 
benefits  of  ABWS  were  not  significant 
enough  to  outweigh  its  potential 
disadvantages.  However,  the  notice  of 
denial  stated  that  NHTSA  would 
consider  the  results  of  a  fleet  test  of 
effectiveness  of  ABWS  being  conducted 
in  Israel  at  that  time.  The  objective  of 
the  Israeli  study  was  to  determine 
whether  ABWS,  already  permitted  in 
Israel,  should  be  made  mandatory. 
Germany  also  permits  ABWS. 

In  1995,  Baran  and  its  United  States 
partner.  Allied  Signal,  Inc.,  submitted 
another  petition  for  an  amendment  to 
Standard  No.  108  to  permit  the  optional 
use  of  ABWS.  The  petition  bases  its 
principal  argument  on  NHTSA 's 
statement  in  the  1994  denial  that  "a 
manufacturer  should  not  be  precluded 
from  offering  its  product,  even  if  safety 
benefits  cannot  be  demonstrated,  unless 
there  are  potential  safety  disbenefits 
created  by  the  product."  The  petition 
maintains  that  the  agency's  concern  that 
stop  lamp  signals  would  become  more 


ambiguous  to  the  driving  public  is 
unfounded.  Also,  it  disagrees  that 
ABWS  would  be  abused  to  create 
intentionally  false  braking  or  stop 
signals.  It  also  reported  that  preliminary 
results  from  the  ongoing  Israeli  fleet  test 
showed  that  vehicles  equipped  with 
ABWS  had  been  involved  in  fewer 
relevant  collisions  than  ordinary 
vehicles,  but  that  the  numbers  of 
comparative  accidents  were  too  few  to 
establish  statistical  significance.  The 
agency  has  granted  that  petition. 

The  disagreement  between  the  agency 
and  Baran  rests  to  a  large  degree  on 
differences  in  assimiptions  of  how 
ABWS  would  be  used  and  perceived  by 
drivers  in  the  United  States.  Thus,  the 
agency  is  particularly  interested  in     ' 
comments  from  the  driver's  point  of 
view,  whether  the  individual  drives  for 
pleasure  or  is  a  professional  driver  of  a 
commercial  vehicle.  The  agency  is 
interested  in  the  views  of  researchers  as 
well.  If  commenters  know  of  relevant 
research  data,  they  should  provide  the 
data. 

The  questions  which  NHTSA  asks 
commentOTS  to  address  are: 

(1)  How  likely  is  it  that  an  ABWS-type 
system  would  be  abused  to  create 
intentionally  false  braking  signals?  What 
is  the  likely  consequence  of  a  false 
braki^  simal  in  a  tailgating  situation? 

(2)  'To  wnat  extent  would  the 
knowledge  that  stop  lam]>s  could  be 
activated  by  rapid  accelerator  release 
change  drivers'  perceptions  of  the 
meaning  of  the  stop  lamp  message? 

(3)  If  tne  answer  to  either  question  1) 
or  2)  is  yes,  woidd  there  be  any  changes 
in  driver  behavior,  and  if  so,  what 
would  these  changes  likely  be? 

(4)  Should  NHTSA  propose  to  amend 
Standard  No.  108  to  permit  an  advance 
stop  lamp  warning  system  such  as 
ABWS  at  the  manufacturer's  option  or 
should  the  agency  retain  the  present 
requirement  that  automobile  stop  lamps 
may  only  be  activated  by  the  purposeml 
aj^Ucation  of  the  brake  pedal  by  the 
driver?  Would  drivers  buy  such  a 
sjrstem  as  an  option,  and  if  so,  why? 

(5)  Should  hlHTSA  propose  to  amend 
Standard  No.  108  to  require  an  advance 
stop  lamp  warning  system  such  as 
ABWS  on  new  vehicles  or  should  the 
agency  retain  the  present  requirement 
that  automobile  stop  lamps  may  only  be 
activated  by  the  purposeful  application 
of  the  brake  pedal  by  the  drivw? 

(6)  If  an  advance  stop  lamp  warning 
system  such  as  ABWS  were  configured 
to  activate  the  CHMSL  but  not  the  other 
required  stop  lamps,  would  this  reduce 
its  potential  for  abuse  to  create 
intMitionally  felse  braking  signals?  How 
would  this  modification  affact  the 
intended  purpose  of  a  system  such  as 
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ABWS?  How  would  this  modification 
afEBCt  the  intended  purpose  of  the 
CHMSL? 

C7)  Should  NHTSA  propose  amending 
Standard  No.  108  to  (a)  permit  or  Cb) 
require  a  system  such  as  ABWS  whidi 
would  activate  only  CHMSLs  and  not 
the  other  stop  lamps? 

(8)  Are  there  other  bases  for 
concluding  that  a  system  such  as     •  h  ,  ^ 
ABWS,  either  optional  or  mandatory, 
would  degrade  safety?  If  so,  what  are 
those  bases? 

Idea  No.  2:  Flashing  CSIMSLs  To  Warn 
(rf  Hard  Braking 

Many  inventors  have  urged  the 
agency  to  require  CHMSLs  to  flash  as  a 
signal  of  hard  braking.  The  agency 
presimies  that  the  inventors  hold  design 
patents  on  specific  devices  which 
trigger  and  regulate  a  flashing  lamp 
because  the  general  concept  of  a 
flashing  stop  lamp  would  seem  to  be  too 
much  an  obvious  idea  to  be  patentable. 
In  addition,  the  flashing  CHMSL  is  an 
idea  which  has  been  disclosed  in  public 
literatiue  for  at  least  15  years. 

In  many  instances,  inventors  who 
petition  NHTSA  seem  to  believe  that 
they  can  create  a  market  for  their 
patented  products  if  they  could  have 
them  incorporated  into  the  Federal 
motor  vehicle  safety  standards.  This  is 
an  unrealistic  expectation.  A  "Motor 
vehicle  safety  standard"  is  defined  by 
49  U.S.C.  30102(a)(9)  as  "a  minimum 
standard  for.  motor  vehicle 
performance."  Motor  vehicle  safety 
standards  are  required  to  be 
"practicable,  meet  the  need  for  motor 
vehicle  safety,  and  be  stated  in  objective 
terms."  (49  U.S.C.  30111(a)).  This  means 
that  Standard  No.  108  must  and  does 
express  its  requirements  in  terms  of 
performance  rather  than  design,  leaving 
the  individual  manufacturer  free  to 
choose  the  means  most  appropriate  to 
that  manufacturer  for  achieving  the 
stipulated  perf(Minance.  For  example,  if 
Standard  No.  108  were  to  require  a 
flashing  CHMSL  for  hard  braking,  it 
would  specify  the  color,  brightness, 
flash  rate  and  trigger  condition 
(deceleration  rate,  ABS  activation  or 
other  appropriate  condition),  but  the 
operating  principle  of  the  device  would 
be  left  to  the  manufacturer  and  not 
expressed  in  Standard  No.  108. 
Manufacturers  would  be  free  to  devise 
ways  of  satisfying  a  flashing  CHMSL 
standard  virithout  infringing  on  existing 
patents.  No  Federal  motor  vehicle  safety 
standard  requires  the  use  of  patented 
designs.  Of  course,  a  manufrK^tiuer  may 
decide  that  buying  the  rights  to  use  a 
patented  device  is  the  most 
advantageous  way  of  compl3^ing  with  a 
Federal  motor  vehicle  safety  standard. 


The  agency,  has  in  feet,  studied  the 
possibility  of  flashing  CHMSLs,  as  was 
reported  in  the  report  Field  Test 
Evaluation  of  Rear  Lifting  Deceleration 
Signals.  DOT  HS-806-125  October 
1981.  Each  of  600  taxis  in  a  test  fleet 
was  equipped  with  one  of  three  types  of 
a  CHMSL.  The  fleet  traveled  a 
ciunulative  40.7  million  miles  during 
the  study.  The  steady-burning  CHMSL 
(the  type  adopted  in  Standard  No.  108) 
'was  compared  with  two  types  of 
flashing  CHMSLs.  One  flashed  at  a  rate 
of  2.5  Hz  whenever  the  brake  pedal  was 
depressed.  The  other  flashed  at  1.5  Hz, 
2.5  Hz,  4  Hz  or  7  Hz  to  relate  higher 
braking  rates  to  faster  CHMSL  flash 
rates.  The  highest  flash  rate  occurred  for 
all  braking  at  greater  than  0.3  g.  Some 
of  the  rear-end  accidents  experienced  by 
the  test  fleet  did  not  involve  braking  by 
the  struck  vehicle.  The  remaining  129 
accidents,  in  which  stop  lamp  usage 
could  be  presxuned,  were  placed  into 
three  categories:  vehicle  stopped  in 
traffic,  vehicle  stopping  slowly,  and 
vehicle  stopping  quickly.  Seventy-eight 
percent  of  the  rear-end  accidents 
involved  vehicles  stopped  in  traffic.  The 
other  twenty-two  percent  were  divided 
about  equally  between  the  stopping- 
slowly  and  stopping-quickly  categories. 

A  UiMSL  that  flashes  to  warn  of  hard 
braking  would  be  expected  to  manifest 
its  potential  benefit  by  reducing 
accidents  in  which  the  struck  vehicle 
was  stopping  qiuckly.  Of  the  48  rear  end 
crashes  experienced  by  the  test  vehicles 
equipped  with  ordinary  steady-burning 
CHMSLs,  six  occurred  while  the 
vehicles  were  stopping  quickly.  Of  the 
54  rear-end  crashes  experienced  by  the 
test  vehicles  equipped  with  CHMSLs 
with  a  flash  rate  proportional  to  the 
deceleration  rate,  four  occurred  while 
the  vehicles  were  stopping  quickly.  That 
fewer  vehicles  with  the  hajrd-braking 
warning  were  struck  while  stopping 
quickly  is  suggestive  of  the  expected 
desirable  result,  but  the  difiierence 
between  six  and  four  rear-end  accidents 
was  not  great  enough  to  be  statistically 
significant.  In  other  words,  the  apparent 
reduction  fix>m  six  to  four  accidents 
(given  the  total  number  of  accidents  and 
test  vehicles)  was  not  great  enough  to    • 
outweigh  the  possibility  that  the 
reducticm  was  due  to  chance  rather  than 
to  the  effiectiveness  &f  the  warning. 

The  remaining  third  of  the  test 
vehicles  were  equipped  with  CHMSLs 
which  flashed  at  same  rate  for  all  brake 
applications,  regardless  of  deceleration 
rate.  Of  the  55  reai^nd  crashes 
experienced  by  the  test  vehicles 
equipped  with  constant-rate  flashing 
CHMSLs,  four  occurred  while  the 
vehicles  were  stopping  quickly.  The 
accident  results  were  the  same  for 


vehicles  equipped  with  flashing 
CHMSLs  with  or  without  a  distinct 
signal  for  hard  braking.  This  suggests 
tlut  the  flashing  action  rather  than  the 
hard-braking  warning  (i.e.,  the 
increasing  flash  rate)  was  the  source  of 
whatever  oenefits  the  enhanced 
CHMSLs  could  provide  over  the 
performance  of  the  ordinary  steady- 
burning  CHMSL.  However,  this 
comparison  also  lacks  statistical 
significance. 

Speculation  about  these  comparisons, 
which  lack  statistical  significance,  leads 
to  an  inconsistency  when  one  considers 
the  crashes  into  vehicles  stopping 
slowly.  It  is  a  reasonable  theory  that 
flashiug  signals  could  counteract  to 
some  degree  the  efiiact  of  inattention 
that  is  an  important  cause  of  rear^nd 
crashes.  Under  that  theory,  it  is  logical 
that  fewer  rear-end  crashes  occurred 
during  quick  stopping  with  either  of  the 
two  fla^ing-CHMSL  fleets  than  with 
the  steady-burning  CHMSL  fleet.  It  is 
also  logical  to  assiime  that  inattention  la- 
the prevalent  causal  fector  for  rear-end 
crashes  into  vehicles  stopping  slowly 
because  even  partially  attentive  drivers 
have  an  opportimity  to  avoid  such 
collisions.  However,  the  fewest  crashes 
into  vehicles  stopping  slowly-occurred 
in  the  fleet  having  steady-burning 
CHMSLs.  The  differences  between  fleets 
in  crashes  into  vehicles  stopping  slowly 
were  also  too  small  to  be  statistically 
significant,  and  thus  it  is  not  surprising 
that  the  trends  in  performance  of 
various  types  of  CHMSLs  woe 
inconsistent. 

While  the  study  provided  no  evid«ice 
that  CHMSLs  wiUi  flashing  deceleration 
signals  woul^  be  more  effective  than 
steady-burning  CHMSLs,  it  did  not  ruk 
out  the  possibility  of  an  efiiectiveness 
benefit  too  small  for  statistical 
significance  within  the  scope  of  the 
study.  However,  the  study  did  conclude 
that  any  possible  effectiveness  would  be 
limited  to  a  small  proportion  of  rear-end 
crashes.  It  cited  studies  conducted 
before  1981  to  demonstrate  that  the 
large  proportion  of  rear-end  crashes  into 
stopped  vehicles  was  not  limited  to 
studies  of  taxi  fleets,  and  the  much  more 
recent  studies  dted  above  support  the 
general  finding  that  about  three-fourths 
of  the  struck  vehicles  are  stopped.  A 
flashing  warning  of  hard  braking  also 
has  the  possible  disadvantage  of  an 
inherent  time  delay  for  the  driver  to  see 
enough  cycles  to  decide  that  the  iamp 
is  indeed  flashing,  if  that  driver  does  not 
brake  on  the  first  sight  of  red. 

At  the  time  of  this  study  of  possible 
CHMSL  enhancements,  the  agency  had 
become  convinced  of  the  efiiectiveness 
of  the  steady-burning  CHMSL  through 
previous  studies  with  unambiguous 
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results.  NHTSA  decided  that  it  would 
not  be  in  the  interest  of  safety  to  delay 
a  requirenient  for  the  basic  steiady- 
buming  CHMSL  while  pursuing 
variants  that  were  proving  insignificant. 
The  resulting  requirement  for  CHMSLs 
permitted  only  steady  burning  CHMSLs 
despite  the  contemporary  study  of 
flashing  CHMSLs.  The  result  is  that 
inventors  regard  the  prohibition  of 
flashing  CHMSLs  as  un£air  to  their 
ideas. 

Neither  the  research  reports  nor  the 
CHMSL  rulemaking  notices  discussed 
the  possibility  of  optional  variants  to  the 
steady-burning  CHMSL  that  might 
enhance  its  message.  A  favorable  cost 
effectiveness  was  established  for  the 
steady-burning  CHMSL,  but  no 
additional  beneHts  have  been  found  for 
flashing  as  a  warning  of  hard  braking 
that  would  jxistify  the  additional  cost  of 
requiring  CHMSLs  to  flash.  It  is  self 
evident  that  simplicity  and  a  minimum 
of  ambiguity  are  essential  elements  of 
signaling.  Accordingly,  NHTSA  did  not 
consider  it  necessary  to  seek  comment 
on  the  option  of  a  flashing  CHMSL  for 
hard  braking  when  it  proposed  the 
requirement  for  a  steady-burning 
CHMSL.  The  preamble  to  the  final  rule 
adopting  the  CHMSL  expressed  the 
possibility  of  future  enhancements  of 
brake  signaling  but  in  the  context  of 
requirements  justified  by  effectiveness 
rather  than  as  options  (48  FR  4823).  The 
CHMSL  enhancement  study  theorized 
that  the  basic  CHMSL  was  effective 
because  it  was  less  likely  than  ordinary 
stop  lamps  to  be  confused  with  other 
rear  signals.  The  coexistence  of  more 
than  one  type  of  CHMSL  signal  would 
seem  to  undermine  the  clarity  gained  by 
the  required  CHMSL  in  comparison 
with  conventional  stop  lamps. 

NHTSA  studied  CHMSLs  that  flash  to 
indicate  deceleration  through  hard 
braking  as  a  potential  requirement  for  a 
CHMSL  but  was  not  able  to  prove  added 
effectiveness  over  steady-burning 
CHMSLs.  Further,  the  agency  believes 
that  the  lack  of  ambiguity  or  complexity 
of  the  conventional  CHMSL  is  partly 
responsible  for  its  effectiveness. 

With  respect  to  this  issue,  NHTSA 
asks  that  commenters  address  the 
following  questions: 

(1)  Should  NHTSA  (a)  permit,  or  (b) 
require  CHMSLs  to  flash  to  indicate 
deceleration  rate? 

(2)  U  flashing  CHMSL  deceleration 
signals  were  allowed  but  installed  on 
only  a  few  vehicles,  would  drivers 
understand  their  meaning? 

(3)  Would  the  coexistence  of  flashing 
and  steady-burning  CHMSLs  on  the 
road  create  ambiguity?  If  the  answer  is 
yes.  would  the  ambiguity  be  such  as  to 


diminish  the  effectiveness  of  the  present 
steady-burning  CHMSL? 

(4)  Are  there  better  cues  than  flashing 
to  signal  deceleration,  e.g.,  an  increase 
in  lamp  size  or  intensity? 

Idea  No.  3:  Use  of  Flashing  CHMSLs  To 
Identify  a  Slopped  Vehicle 

Two  general  conclusions  of  the 
research  reports  cited  above  are  that 
most  vehicles  struck  in  rear-end  crashes 
are  stationary  when  they  are  struck  and  ' 
that  inattention  on  the  part  of  the  driver 
of  the  striking  vehicle  is  the  prevailing 
cause  of  the  crashes.  These  conclusions 
suggest  that  an  attention-getting  signal 
denoting  a  stopped  vehicle  has  the 
potential  to  affsct  the  conditions 
commonly  involved  in  rear-end  crashes. 
The  potential  value  of  a  stopped  vehicle 
signal  was  pointed  out  in  the  1981 
report.  Field  Test  Evaluation  of  Rear 
Lighting  Deceleration  Signals  (DOT  HS- 
806-125),  and  the  more  recent  NHTSA 
study  of  rear  end  crashes  appears  to 
support  its  reasoning. 

At  least  two  inventors  have 
approached  the  agency  with  the  idea 
thbt  a  flashing  CHMSL  of  one  or  more 
compartments  could  also  be  used  as  a 
stopped-vehicle  signal.  The  flashing 
lamp  is  intended  to  gain  the  attention  of 
approaching  driven  better  than  a 
steady-burning  lamp  and  to  present  a 
signal  distinct  from  the  usual  stop 
signal.  One  inventor  suggested  several 
other  embellishments  to  the  CHMSL 
that  flashes  to  indicate  a  stopped 
vehicle.  These  included  having  the 
CHMSL  automatically  flash  whenever 
the  vehicle  speed  is  less  than  22  mph, 
regardless  of  braking;  having  the 
CHMSL  automatif»lly  flash  at  a  higher 
intensity  if  the  brakes  are  applied  with 
the  vehicle  traveling  at  less  than  22 
mph;  having  the  Cl^SL  automatically 
flash  at  a  still  higher  intensity  coupled 
with  a  faster  flai^  rate  to  denote  hard 
braking;  and  having  the  CHMSL 
maintain  the  hard-braking  signal  for  a 
duration  of  several  minutes  after  a 
crash. 

Once  again,  the  requirement  of 
Standard  No.  108  that  stop  lamp  be 
steady-burning  is  an  impediment  to 
allowing  a  flashing  CHMSL  signal  for 
stopped  or  slow-moving  vehicles.  Also, 
the  requirement  that,the  CHMSL  be 
activated  only  upon  applicaticm  of  the 
service  brakes  prohibits  any  t)rpe  of 
activation  without  brake  use.  In  its 
interpretations  of  Standard  No.  108 
(e..g.,  letter  to  Ferguson,  July  30, 1993), 
the  agency  has  also  said  that  the 
Standard  prohibits  a  flashing  auxiliary 
lamp,  which  was  not  intended  to 
replace  the  standard  CHMSL,  because  it 
could  draw  attention  away  from  the 
required  lamps  and  confuse  their 


meaning.  The  inventora  have  urged  the 

rcy  to  change  Standard  No.  108  to 
V  the  optional  use  of  their  stopped- 
vehicle  signal  devices. 

The  idea  of  an  attention-getting  signal 
for  stopped  vehicles  is  attractive 
because  it  is  aimed  at  the  large 
percentage  of  rear-end  accidents 
involving  the  combined  factors  of  driver 
inattention  and  the  striking  of  a  stopped 
vehicle.  But  it  is  far  from  certain  that  the 
idea  is  practical  and  would  actually 
prevent  accidents.  The  idea  seems 
practical  in  light  traffic  on  rural  roads. 
A  single  vehicle  with  a  flashing  CHMSL 
should  attract  attention  and  convey  to 
the  vehicles  behind  that  it  has  stopped, 
if  their  drivers  understand  the  meaning 
of  the  flashing  lamp.  But  picture  the 
situation  if  most  of  the  vehicles  in  a 
traffic  jam  on  an  urban  interstate 
highway  were  equipped  with  a  CHMSL 
that  automatically  flashed  when  they 
were  stopped  or  moving  slowly.  At  the 
very  least,  it  would  be  extremely 
annoying  to  be  confronted  with  the 
flashing  lamps  of  hundreds  of  vehicles, 
and  it  is  likely  that  a  concentrated  amy 
of  vehicles  with  flashing  CHMSLs 
would  make  ordinary  brake,  turn  or 
hazard  warning  signals  much  less 
noticeable. 

It  is  difficult  to  determine  the 
effiactiveness  of  a  device  which  may 
have  different  consequences  if  used 
imiversally  by  all  vehicles  on  the  road 
rather  than  in  a  small  test  fleet  that  is 
dispersed  among  the  general  vehicle 
population.  Even  a  small  test  fleet  study 
(which  may  cost  about  $750,000)  is 
beyond  the  means  of  most  inventors, 
and  a  major  undertaking  for  the  agency 
as  well.  In  the  case  of  the  steady  burning 
CHMSL,  there  were  no  potential  safety 
disadvantages  to  its  widespread  use,  but 
the  level  of  benefits  measured  in  fleet 
tests  compared  with  foUovv  up  studies 
of  accidents  involving  production 
vehicles  suggest  a  novelty  effect.  Fleet 
tests  of  the  CHMSL  before  it  was 
required  recorded  reductions  in  rear- 
end  accidents  of  about  50  percent.  A 
follow-up  evaluation  by  the  agency  after 
the  CHMSL  had  been  required 
equipment  for  a  few  years  reported  a  17 
percent  effectiveness  for  only  those 
crashes  that  were  police-reported,  and  a 
study  by  the  Insiuance  Institute  fw 
Highway  Safety  reported  only  a  3  to  7 
percent  effectiveness. 

The  lower  effectiveness  can  be 
attributed  in  part,  to  a  smaller 
percentage  of  crashes  being  reported  to 
police  than  are  reported  to  researchere 
during  a  fleet  study.  It  may  also  be  that 
drivers  have  become  accustomed  to  the 
CHMSL  and  no  longer  respond  to  it  as 
quickly.  NHTSA  is  now  measuring  its 
long-term  effectiveness.  However,  the 
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CHMSL  experience  suggests  that  the 
results  of  fleet  studies  are  no  indicaticm 
that  the  Icmg  term  univnsal  use  of  a 
safety  device  will  achieve  the  same 
degree  of  beneficial  results. 

The  following  hypothetical  example 
illustrates  issues  concerning  the 
stopped-vehicle  signal.  The  inventor 
and  the  research  are  imaginary,  as  are 
the  hypothetical  decisions  of  the 
agency.  '  ' 

Assume  that  an  inventor  makes  a 
large  investment  in  testing  a  fleet  of 
vetdcles  with  a  flashing  CHMSL 
stopped-vehicle  signal  and  finds  a 
reduction  in  accidents.  He  expects  the 
agency  to  permit  or  possibly  require  his 
device.  But  the  fleet  study  cannot 
address  the  issue  of  widespread  use. 
The  agency  believes  that  the  experiment 
demonstrates  the  potential  of  the  signal, 
but  does  not  address  the  annoyance 
factor  and  signal  masking  in  urban  stop- 
and-go  traffic.  The  agency  decides  not  to 
amend  Standard  No.  108  to  permit  the 
stopped-vehicle  signal  imless  the  stop- 
and-  go  traffic  problems  are  effectively 
addressed  based  on  its  judgment  that 
stop-and-go  traffic  problems  would  exist 
if  the  device  were  in  widespread  use. 
However,  it  does  not  invest  public 
money  in  an  attempt  to  show  by  special 
tests  that  the  widespread  use  of  the 
device  would  cause  a  problem  in  stop- 
and-go  traffic.  The  inventor  views  the 
result  as  unjust  because  he  believes  that 
he  has  supplied  supportive  fects  at  great 
cost  and  has  been  thwarted  by  what  he 
regards  as  opinion  and  conjecture  on  the 
part  of  the  agency. 

Taking  the  hypothetical  example 
further,  assiune  that  the  inventor  later 
devises  a  way  of  solving  the 
disadvantages  of  the  stopped-vehicle 
signal  in  congested  traffic,  peihaps 
using  rear-facing  radar  to  turn  off  the 
signal  after  the  vehicle  behind  has 
stopped.  However,  the  improved  device 
is  too  expulsive  relative  to  its  probable 
benefits  to  justify  its  adoption  as 
required  equipment  for  new  vehicles. 
The  agency  would  remain  interested  in 
the  idea  in  the  hope  that  future  t 

technology  or  other  solutions  to  its 
disadvantages  in  congested  traffic  will 
eventually  lead  to  a  practical  and  cost 
efliective  mandatory  stopped-vehicle 
signal. 

Relative  to  the  stopped-vehicle  signal, 
NHTSA  requests  that  commenters 
address  the  following  questions: 

(1)  Should  NHTSA  disregard  the 
potential  irritant  and  distraction  of 
automatically  flashing  stopped-vehicle 
CHMSL  signals  to  permit  their  optional 
use  (a)  on  the  basis  of  an  intuitive 
expectation  of  benefits  in  some 
drciunstanoes?  (b)  on  the  basis  of  a  fleet 


test  demonstration  of  benefits  as 
discussed  in  the  hypothetical  example? 

(2)  Should  the  hypothetical  improved, 
but  not  cost-effective  flashing  Q^SL 
signal  be  permitted  as  optional 
equipment?  Will  drivers  understand  the 
meaning  of  a  CHMSL  flashing  under 
these  drciunstanoes  since  it  is  not 
standard  equipment? 

(3)  In  the  hypothetical  example,  based 
on  its  judgement  of  the  public  interest, 
the  agency  declined  to  change  a  safety 
standard  diat  confficted  with  an 
inventor's  desire  to  sell  products.  Also, 
the  agency  declined  to  perform  costly 
research  for  the  purpose  of  attempting  to 
confirm  its  judgment  that  the  device  had 
undesirable  side  effects.  The  question  is 
whether  NHTSA  should  base  decisions 
against  the  wishes  of  petitioners  on  its 
judgement  alone  when  no  test  data  are 
available.  In  short,  should  the  agency 
spend  pubUc  money  on  research  solely 
in  an  attempt  to  generate  data  to  test  a 
judgment  decision  about  a  seemingly 
clear  problem  with  a  petitioner's 
invention? 

Idea  No.  4:  Front  "Brake"  Lamp 
Syatenis 

In  its  least  costly  form,  a  front  "brake" 
lamp  would  use  the  front  turn  signal 
filament  as  a  steady  burning  Ught  to 
denote  braking  (but  be  overriden  to 
indicate  a  turn,  in  the  same  manner  as 
a  combined  red  rear  turn  signal  and  stop 
lamp  can  indicate  braking  until  the  tiun 
signal  is  activated).  Thus,  the  front 
braking  signal  would  be  a  bright  amber 
lamp.  The  implementation  is  less 
simple  than  it  appears  because  it  would 
require  wiring  dianges  to  present 
vehicles  to  prevent  die  deactivation  of 
front  side  marker  lamps  wired  to 
operate  when  the  turn  signals  are 
activated  (well  nigh  universal  though 
not  required  by  Standard  No.  108),  and 
to  prevent  the  activation  of  amber  rear 
turn  signals  during  use  of  the  front  turn 
signal  filaments  as  a  steady  braking 
signal. 

In  a  more  costly  form,  presented  by 
some  proponents,  front  "brake"  lamps 
would  be  an  additional  pair  of  lamps, 
mounted  at  the  front  comers  of  the 
vehicle,  and  wired  to  operate  with  the 
red  rear  stop  lamps. 

Standard  No.  108  does  not  expressly 
address  front  "brake"  lamps.  They 
would  not  be  prohibited  unless  they 
interfered  with  the  effectiveness  of 
required  front  lighting  equipment 
(paragraph  S5.1.3).  Unlike  the  other 
devices  discussed,  front  "brake"  lamps 
could  be  ofiined  as  optional  equipment 
on  new  vehicles  without  further 
rulemaking.  While  the  proponents  of  the 
other  ideas  are  ciirrently  seeking 
amendments  to  permit  optional  use  of 


their  devices,  the  proponents  of  front 
"brake"  lamps  insist  that  they  lamps  be 
mandatory  on  new  vehicles.  Sudi  a 
request  in  the  fonn  of  a  petition  for 
rulemaking  was  recently  denied  (61  FR 
10556). 

The  argument  in  favor  of  front 
"brake"  lami>s  is  that,  by  identifying  the 
braking  actions  of  a  driver  (driver  J^  to 
the  drivers  in  front  of  him,  oncoming 
drivers  can  better  determine  when 
driver  A  is  yielding  the  right  of  way  to 
them  and  the  driver  immediately  ahead 
and  going  the  same  direction  as  driver 
A  can  better  determine  when  driver  A 
is  failing  to  stop  when  necessary. 
According  to  the  proponents,  in  the 
latter  case,  a  driver  stopped  in  traffic, 
seeing  in  the  rear  view  mirror  an 
approaching  vehicle  without  a  fiont 
braking  signal,  would  be  expected  to 
sound  the  horn  and  vacate  the  lane. 

The  agency  does  not  anticipate  any 
benefit  from  the  fit>nt  "brake"  lamp. 
Until  evOTy  car  in  use  is  equipped  with 
a  front  braking  signal,  a  stopped  driver 
seeing  in  the  rear  view  mirror  an 
approaching  vehicle  without  the  signal 
would  not  know  with  certainty  what  its 
absence  meant  and  whether  a  coUision 
was  imminent.  Even  after  full 
implementation,  the  agency  does  not 
expect  any  benefits.  NHTSA  believes 
that,  while  it  coidd  be  wise  in  some 
drciunstances  for  a  stopped  driver  to 
sound  the  horn  upon  seeing  a  vehicle 
approaching  from  the  rear  without 
iUuminated  front  "brake"  lamps,  taking 
evasive  acticm  is  likely  to  lead  to  the 
higher  risk  of  a  side  or  head-on  collision 
with  another  driver  who  has  the  right- 
of-way. 

The  agency  also  believes  that  the 
signal's  activation  would  cause  a 
dangerous  disregard  for  State  right-of- 
way  laws  at  intersections  by  oncoming 
drivere  who  misinterpret  the  front  stop 
signal  on  vehicles  that  have  the  right-of- 
way.  Proponents  of  front  "brake"  lamps 
claim  that  their  use  will  "confirm"  the 
vaUdity  of  a  flashing  turn  signal,  and 
thus  allow  drivers  to  determine  at  a 
distance  whether  a  vehicle  is 
surrendering  the  right-of-way.  However, 
the  use  of  signals  does  not  cause  a 
vehicle  with  the  right-of-way  to 
surrender  it.  The  signaling  (hiver  is  free 
to  change  his  or  her  intentions,  or  the 
signal  may  be  accidental.  Consider  the 
flowing  scenario.  A  driver  at  a  stop 
sign  sees  an  approaching  vehicle  with 
the  right-of-way  displaying  a  turn  signal 
and  a  fitmt  "brake"  signal.  The  driver 
concludes  that  the  front  "brake"  signal 
confirms  the  intent  to  turn,  and  puBs 
into  the  intersection.  The  operator  of  the 
other  car,  however,  does  not  turn  and  a 
coUision  results.  Peihaps  the  operator 
was  slowing  to  check  the  name  of  the 
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street  sign,  with  the  intention  of  turning 
at  a  different  street,  or  perhaps  the  turn 
signal  was  accidental  and  the  braking 
unrelated.  The  likely  result  of 
widespread  use  of  front  braking  lamps 
is  not  an  enhancement  of  safety  but  an 
increase  in  traffic  accidents  due  to  a 
greater  number  of  failures  to  yield  the 
right  of  way.  The  only  vehicles  with  a 
possible  use  for  braking  information 
about  approaching  vehicles  are 
emergency  vehicles  which  are  allowed 
the  right-of-way  over  all  other  vehicles 
on  emergency  runs. 

NHTSA  asks  commenters  to  address 
the  following  questions  about  front 
"brake"  lamp  systems: 

(1)  Should  NHTSA  expressly  prohibit 
fix)nt  "brake"  lamp  systems? 

(2)  Should  NHTSA  take  no  action  on 
the  presumption  that  the  public  would 
not  choose  to  have  front  "brake"  lamps, 
even  if  they  were  offisred? 

NHTSA  Policy  Considerations  About 
Vehicle  Signal  Lamps  Suggested  by  the 
Public 

Inventors  who  ask  NHTSA  to  mandate 
their  signal  lamps  as  new  vehicle 
equipment  are  often  disappointed  to 
learn  that  their  idea  is,  in  ract,  not  even 
allowed  even  as  optional  eqiupment 
because  of  restrictions  in  Standard  No. 
108  that  either  explicitly  or  implicitly 
prohibit  them.  Many  of  these  ideas 
appear  to  be  new  but  have  been 
discussed  for  years,  yet  they  have  not 
been  adopted  because  they  are  not 
permissible  under  Standard  No.  108. 
The  agency  is  willing  to  remove 
unintended  impediments  to  the  use  of 
optional  signal  lamps  if  these  are  called 
to  its  attention,  but  it  believes  that  the 
restrictions  are  necessary  for  motor 
vehicle  safety.  It  is  important  that  the 
integrity  of  the  required  signal  lamps  be 
maintained,  and  that  auxiliary  signal 
lamps  not  detract  attention  from  the 
messages  that  the  required  signal  lamps 
are  sending.  A  vehicle  signaling  system 
must  be  as  simple  and  as  unambiguous 
as  possible  to  others  who  share  the 
roadway  if  traffic  is  to  proceed  in  a  safe 
and  orderly  fashion.  As  noted  earlier,  in 
many  other  countries,  all  auxiliary 
exterior  lamps  are  expressly  forbidden 
unless  there  is  a  specific  regulation 
allowing  it. 

Reasonable  people  may  differ  with 
NHTSA's  views  on  the  importance  of  a 
standardized  signaling  system,  and  the 
agency's  conclusion  that  their  auxiliary 
signal  lamp  design  impairs  the 
effectiveness  of  lighting  equipment 
required  by  Standard  No.  108.  not 
understanding  why  the  effectiveness  of 
the  required  lamps  should  be  favored 
over  their  inventions. 


Virtually  all  ideas  suggested  to 
NHTSA  as  safisty  improvements  in 
vehicle  signaling  are  based  upon  the 
intuition  of  the  inventor,  without  any 
field  data  to  support  such  intuition. 
NHTSA's  prohibitive  conclusions  may 
seem  intuitive  as  well,  but  the  agency's 
decisions  are  based  upon  the  criticality 
of  maintaining  standardization  of 
vehicle  signaling  systems,  and  it  does 
not  conduct  research  solely  for  the 
purpose  of  verifying  its  intuition. 

The  value  of  standardization  of 
signals  is  largely  treated  as  axiomatic  in 
vehicle  safety  literature.  The  agency's 
survey  of  literatiire.  Analytic 
Assessment  of  Motor  Vehicle  Rear 
Signaling  Systems  (1969),  contains  a 
typical  discussion:  j 

To  be  maximally  distinctive,  by  definition, 
the  pattern  must  be  unique;  if  maximum 
accuracy  and  speed  of  interpretation  are  to  be 
obtained,  the  pattern  must  lie  unambiguously 
informative.  A  variety  of  patterns,  even  if 
some  or  all  are  more  or  less  distinctive, 
cannot  be  as  effiscUve  as  a  single  standard 
pattern,  (p.  78) 

Inventors  must  accept  the  fact  that, 
when  it  is  a  question  of  the  effiact  on 
required  signals  by  auxiliary  signals, 
NHTSA,  the  arbiter  of  the  nation's 
traffic  safety,  is  the  proper  party  to  make 
this  judgment.  It  must  be  recognized 
also  that  this  judgment  is  difficult  to 
make,  and  must  be  made  conservatively. 
The  influence  of  many  signaling  ideas 
on  driving  behavior  and  crash  causation 
is  sufficiently  subtle  and  the  role  of 
signaling  systems  in  crash  prevention 
and  causation  is  sufficiently  intertwined 
with  that  of  other  vehicle,  driver  and 
environmental  factors  that  it  is  difficult 
to  isolate  and  assess  the  effects  of  those 
ideas.  Even  if  there  were  large  siuns  of 
money  available  to  the  agency  for 
conducting  demonstration  projects,  the 
merits  of  one  system  versus  another  at 
full  implementation  would  usually  be 
hard  to  establish.  Given  the  safety  need 
to  minimize  the  ambiguity  in 
commimication  between  drivers  and  the 
difficulty  in  establishing  the  ultimate 
net  affect  of  changes  in  the  signaling 
systems,  the  agency  must  be  very 
cautious  in  permitting  any  changes. 

Another  aspect  of  the  agency's 
exercise  of  its  rulemaking  authority  is 
that  EO  12866  requires  that  benefits 
exceed  costs  if  that  is  not  inconsistent 
with  the  statute  under  which  a 
regulation  is  issued.  As  noted  above,  it 
is  difficult  to  demonstrate  the    i 
effectiveness  of  signaling  devices 
intended  to  avoid  collisions.  NHTSA 
has  used  large  scale  fleet  tests,  at  great 
expense,  to  demonstrate  the 
effectiveness  of  such  items  as  the 
CHMSL  and  conspicuity  treatment 
which  have  become  requirements  of 


Standard  No.  108.  However,  even  fleet 
tests  cannot  answer  questions  about  the 
consequences  of  the  use  of  a  device  on 
all  vehicles  rather  than  on  just  a  few. 
Even  an  inventor  with  a  large  test 
budget  may  have  to  defer  to  the 
judgment  of  NHTSA  on  an  issue  which 
may  be  unprovable. 

Assiuning  that  a  suggested  safety 
improvement  is  deemed  cost  effective 
and  the  agency  wished  to  issue  a  rule 
adopting  it' as  a  requirement,  49  U.S.C 
30102(a)(9)  dictates  that  the  rule  be 
expressed  in  terms  of  performance 
ratner  than  design.  Further,  as  a  matter 
of  policy,  the  agency  is  careful  in  its 
establishment  of  Federal  Motor  Vehicle 
Safety  Standards  not  to  adopt 
requirements  for  which  compliance  is 
dependent  upon  a  patent  that  is  not 
fieely  made  available  to  all  interested 
parties.  These  factors  make  it  very 
imlikely  that  a  patent  holder  wouJd 
benefit  if  the  agency  were  to  issue  a  rule 
based  generally  upon  an  idea  that  the 
holder  has  suggested  to  the  agency. 
Inventors  who  petition  NHTSA  in  the 
expectation  that  the  agency  will  issue 
rules  creating  a  monopralistic  market  for 
their  patents  or  devices,  should  be 
aware  of  probable  outcome  of  their 
petitions  before  approaching  the  agency. 
In  short,  the  rarity  of  cost-effective 
practical  signal  lighting  ideas,  the 
formidable  task  of  proving  their 
effectiveness,  the  existence  of  issues 
requiring  NHTSA  judgment,  and  the 
non-design  nature  of  Standard  No.  108 
make  it  imlikely  that  an  inventor  will 
ever  profit  from  a  signal  lamp 
suggestion. 

Other  issues  are  raised  by  petitions  for 
rulemaking  to  amend  Standard  No.  108 
to  permit  specific  auxiliary  signaling 
systems  at  the  option  of  the  vehicle 
manufacturer.  One  issue,  as  discussed 
above,  is  whether  a  signal  without 
universal  application  will  be 
meaningful  to  the  motoring  public  or 
simply  a  source  of  confusion.  NHTSA  is 
also  reluctant  to  allow  an  optional 
system  to  operate  through  an  existing 
required  lamp,  (e.g.,  allowing  a  CHMSL 
to  flash)  because  in  the  future  the 
agency  may  wish  to  use  the  mode  of 
operation  of  the  optional  system  (e.g., 
flashing)  for  a  cost-effective  mandatory 
signal  and  find  that  public  experience 
and  familiarity  with  the  existing  use  of 
that  mode  has  the  practical  effect  of 
precluding  the  use  or  at  least  making  it 
more  difficult  to  use  that  mode  for 
another  purpose.  Above  all,  there  is  the 
importance  that  the  agency  ascribes  to 
minimizing  ambiguity  through 
standardization,  and  the  diminution  of 
standardization  that  may  result  from  the 
introduction  of  optional  signaling 
systems. 
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The  agency  notes  that  it  is  not    ' 
necessary  for  an  inventor  or 
manufiacturer  to  seek  an  amendment  of 
Standard  No.  108  in  order  to  perform  a 
fleet  test  of  a  new  signaling  system.  If  a 
vehicle  manufacturer  wishes  to  produce 
a  test  fleet  of  vehicles  incorporating 
lighting  systems  that  may  be  prohibited 
by  Standard  No.  108,  under  49  U.S.C. 
30113(b)(3)(B)(ii)  it  may  petition  for  a 
temporary  exemption  from  compliance 
with  Standard  No.  108  on  the  basis  that 
"the  exemption  would  make  easier  the 
development  or  field  evaluation  of  a 
new  motor  vehicle  safety  feature 
providing  a  safety  level  at  least  equal  to 
the  safety  level  of  the  standard." 
Alternatively,  if  a  fleet  owner  wishes  to 
install  the  equipment  on  a  fleet  of 
vehicles  in  service,  the  owner  may 
accomplish  this  modification  in  its  own 
garage  without  violating  Federal  law. 
The  prohibition  of  49  U.S.C.  30122 
against  making  inoperative  safety 
equipment  installed  in  compliance  with 
a  Federal  motor  vehicle  safety  standard 
applies  to  manufacturers,  distributors, 
dealers,  and  motor  vehicle  repair 
businesses,  but  not  to  persons  who 
modify  their  own  vehicles  in  self-owned 
repair  facilities. 

The  agency  wishes  to  continue  to 
receive  suggestions  for  safety 
improvements  bom  any  source,  even 
though  few  are  likely  to  result  in  the 
incorporation  of  new  requirements  in 
Standard  No.  108.  However,  petitioners 
should  not  have  imrealistic 
expectations.  They  should  understand 
that  a  petition  for  rulemaking  does  not 
obligate  the  agency  to  perform  research 
on  the  effectiveness  of  the  idea 
suggested.  The  agency's  research  plans 
flow  from  an  internal  process  of 
defining  priorities,  formulating  research 
plans,  seeking  appropriations,  allocating 
available  funds  among  the  priorities  and 
awarding  research  contracts.  The  effect 
of  NHTSA's  receipt  of  a  petition  for 
rulemaking  is  to  cause  the  agency  to 
begin  evaluating  the  probability  of  the 
suggestion  becoming  a  new  requirement 
in  a  safety  standard.  This  evaluation  is 
based  on  information  provided  by  the 
petitioner  and  other  information  the 
agency  may  have  or  obtain.  Since  few 
petitioners  offer  little  more  than 
speculation  or  testimonials  about  the 
effectiveness  of  their  ideas,  their 
petitions  are  unlikely  to  alter  the 
agency's  research  priorities.  Thus,  the 
petitions  are  usually  denied  unless  they 
relate  to  an  existing  agency  research 
project. 

Petitioners  should  also  understand 
that  the  agency  is  statutorily  required  to 
publish  a  notice  when  it  denies  a 
petition.  In  that  notice,  the  agency  must 
explain  the  reasons  for  the  denial. 


which  may  require  a  discussion  on  the 
possible  disadvantages  of  the  system  for 
which  rulemaking  had  been  sought. 

The  agency  believes  that,  in  the  long 
run,  it  would  be  more  productive,  both 
for  inventors  and  the  agency,  if 
suggestions  were  presented  to  NHTSA's 
Office  of  Research  and  Development  as 
candidates  for  future  agency  research.  If 
the  suggestions  have  merit,  they  can 
influence  agency  priorities  and  be 
included  in  research  with  the  possibility 
of  rulemaking  at  the  conclusion  of  the 
research  project.  A  petitioner  who 
instead  submits  a  petition  is,  more 
likely  than  not,  likely  to  be  frustrated  in 
its  dealings  with  NHTSA.  It  is  the 
agency's  hope  that  by  explaining  in  this 
notice  the  factors  that  go  into  its 
decisions  on  lighting  safety  ideas,  the 
public  will  have  a  clearer  imderstanding 
of  those  factors  and  be  guided  thereby. 

In  summary,  a  petitioner  seeking  to 
persuade  the  agency  to  mandate  a 
lighting  invention  for  new  vehicles 
bears  the  initial  burden  of  establishing 
its  safety  value  and  cost  effectiveness. 
The  burden  for  those  inventors  seeking 
to  make  an  invention  optional  is  to 
convince  the  agency  that  the  invention 
will  not  impair  the  effectiveness  of 
required  lighting  equipment  through 
creating  ambiguity  or  negatively 
affecting  standardization  of  signals. 

The  questions  relating  to  these  topics 
■  for  which  NHTSA  seeks  answers  fit>m 
the  public  are: 

(1)  (a)  Should  NHTSA  permit  all 
auxiliary  signals,  regardless  of  their 
natiu«,  their  effect  on  required  signals 
(other  than  physical  interference),  or 
their  effect  on  signal  standardization? 

(b)  Should  the  agency  permit  the 
required  signals  only?  Should  the 
agency  continue  to  prohibit  auxiliary 
signals  which,  in  its  judgment,  diminish 
the  value  of  required,  standard  signals? 

(2)  U  an  auxiliary  signal  can  be 
demonstrated  to  have  some 
effectiveness,  but  not  enough  to  support 
requiring  it,  should  the  agency  attempt 
to  balance  this  limited  benefit  against 
the  desirability  of  standardized  signals 
in  determining  whether  to  allow  the 
auxiliary  signal  as  optional  equipment? 

(3)  Should  NHTSA  establish  a  policy 
to  treat  all  new  signal  petitions  as 
suggestions  for  future  agency  research  if 
they  do  not  present  scientific  evidence 
of  efCactiveness? 

Rulemaking  Analyses  and  Notices 

Executive  Order  12866  and  DOT 
Regulatory  Policies  and  Procedures 

This  rulemaking  document  was  not 
reviewed  under  E.O.  12866,  "Regulatory 
Planning  and  Review."  NHTSA  has 
analyzed  the  impact  of  this  riilemaking 


actioD  and  determined  that  it  is  not 
"significant"  imder  the  Department  of 
Transportation's  regulatory  policies  and 
procedures.  NHTSA  does  not  anticipate 
that  new  requir«nents  would  be 
imposed  on  manufectxirers  as  a  result  of 
this  request  for  commmits.  The  main 
topic  of  the  document  is  whether  the 
agency  should  permit  four  types  of 
signal  lamps  which,  except  for  front 
signal  lamps,  have  been  suggested  as 
optional  rathw  than  mandatory 
equipment. 

Procedures  for  Filing  Comments 

Interested  persons  are  invited  to 
submit  written  comments,  and  answers 
to  the  questions  posed  above.  Please 
submit  comments  in  10  copies  to  reduce 
duplicating  costs  to  the  government . 

Comments  must  not  exceed  IS  pages 
in  length  (49  CFR  553.21).  This 
limitation  is  intended  to  encourage 
commenters  to  detail  their  primary 
arguments  in  concise  fashion.  Necessary 
attachments,  however,  may  be 
appended  to  those  comments  without 
regard  to  the  15-page  limit. 

ff  a  commenter  wishes  to  submit 
certain  information  under  a  claim  of 
confidentiality,  three  copies  of  the 
complete  submission  including  the 
purportedly  confidential  business 
information  should  be  submitted  to  the 
Chief  Counsel,  NHTSA  at  the  street 
address  shown  above,  and  seven  copies 
from  which  the  piuportedly  confidential 
information  has  been  expunged  should 
be  submitted  to  the  Docket  Section.  A 
request  for  confidentiality  should  be 
accompanied  by  a  cover  letter  setting 
forth  the  information  specified  in  49 
CFR  512,  the  agency's  confidential 
business  information  regulation. 

All  comments  received  on  or  before 
the  close  of  business  on  the  comment 
closing  date  indicated  above  for  the 
notice  will  be  considered,  and  will  be 
available  to  the  public  for  examination 
in  the  docket  at  the  above  address  both 
before  and  after  the  closing  date.  To  the 
extent  possible,  comments  received  after 
the  closing  date  will  be  considered  by 
the  agency  in  its  decisions  as  to  the 
issues  raised  in  this  notice.  Comments 
on  the  notice  will  be  available  for  public 
inspection  in  the  docket.  NHTSA  will 
continue  to  file  relevant  information  in 
the  docket  after  the  closing  date,  and  it 
is  recommended  that  interested  persons 
continue  to  monitor  the  docket  for  new 
material. 

Those  persons  desiring  to  be  notified 
upon  receipt  of  their  comments  in  the 
rules  docket  should  enclose  a  self- 
addressed  stamped  postcard  in  the 
envelope  with  their  comments.  Upon 
receiving  the  comments  the  docket 
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supervisor  will  return  the  postcard  by 
mail. 

AsAarily:  48  U.S.C  322.  30111,  30115. 
30117.  and  30166;  delegation  of  authority  at 
49  CFR  1.50  and  501.8. 

Issued  on:  December  10, 1996. 
LlabartSlwitaa. 
Associate  Administmtor  fix' Safety 
Pafoanana  Standards. 
(FR  Doc  96-31747  Filed  12-10-96;  4:34  pm] 
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This  section  of  the  FEDERAL  REGISTER 
contains  documents  other  than  flies  xir 
proposed  mles  that  are  applicable  to  the 
public.  Notices  of  hearings  and  Investigations, 
oonvnittee  meetings,  agency  decisions  and 
nilings^  delegations  of  authority,  filing  of 
petitions  and  applications  and  agency 
statements  of  organization  and  functions  are 
examples  of  documents  appearing  in  this 
section. 


DEPARTMENT  OF  AGRICULTURE 

AgricuNural  Rweaich  Sanriee- 

Notica  of  Intent  To  Grant  a  PartMty 
Exclualva  Patent  Ucanaa 

AQBICY:  Agricultural  Research  Service, 

USDA. 

ACnON:  Notice  of  intmt. 

SUMMARY:  Notice  is  hereby  given  that 
the  U.S.  Department  of  Agriciilture, 
Agricultural  Research  Service,  intends 
to  grant  an  exclusive  patent  license  in 
certain  Belds  to  Genespan  Corporation 
of  Redmond,  Washington.  The 
invention  to  be  licensed  is  U.S.  Patent 
5,532,156,  "Hepatocyte  Cell  Line 
derived  from  the  Epiblast  of  Pig 
Blastocysts,"  granted  on  July  1996. 
DATES:  Comments  must  be  received  on 
or  before  February  11, 1997. 
AOOftESSES:  Send  comments  to:  USDA- 
ARS-OfBce  of  Technology  Transfer, 
10300  Baltimore  Boulevard,  Building 
005,  Room  401,  BARC-W,  Beltsville, 
Maryland  20705-2350. 
FOR  FURTHER  INFOflMATION  COMTACT: 
Willard  J.  Phelps  of  the  Office  of 
Technology  Transfer  at  the  Beltsville 
address  given  above;  telephone  301- 
504-6532. 

SUPPLBMBITARy  INFOflMATIONr'nie 
Federal  Government's  Patent  rights  to 
this  invention  are  assigned  to  the  United 
States  of  America,  as  represented  by  the 
Secretary  of  Agriculture.  It  is  in  the 
public  interest  to  so  license  this 
invention  as  said  company  has 
submitted  a  complete  and  sufficient 
application  for  a  license,  promising 
therein  to  bring  the  benefits  of  said 
invention  to  the  U.S.  public  The 
prospective  partially  exclusive  license 
will  be  royalty-bearing,  will  comply 
with  the  terms  and  conditions  of  35 
U.S.C.  209  and  37  CFR  404.7.  The 
prospective  partially  exclusive  license 
may  be  granted  unless,  within  sixty 
calendar  days  from  the  date  of  this 
published  Notice,  the  Agricultural 


Research  Service  receives  written 
evidence  and  argument  which 
establishes  that  the  grant  of  the  license 
would  not  be  consistent  with  the 
requirements  of  35  U.S.C.  209  and  37 
CFR  404.7, 
Richard  M.  Parry,  Jr., 
Assistant  Administrator. 
(PR  Doc.  96-31638  FUed  12-12-96;  8:45  am] 


Commodity  Credit  Corporation 

Notice  of  Request  for  Extension  and 
Revision  of  a  Currently  Approved 
Information  Collection 

agency:  Commodity  Credit  Corporation. 

USDA. 

ACTION:  Notice  and  request  for 

comments. 

w  •  — 

SUMMARY:  In  accordance  with  the 
Paperworic  Reduction  Act  of'1995,  this- 
notice  announces  the  Commodity  Credit 
Corporation's  intention  to  request  an 
extension  for  and  revision  to  a  currently 
approved  information  collection  in 
support  of  the  Market  Access  Program, 
formerly  the  Market  Promotion  Program. 
DATES:  Comments  on  this  notice  must  be 
received  by  February  11, 1997. 
ADOmONAL  MFORMATKM  OR  COMMBfTS: 
Contact  Sharon  L.  McClure,  Director,  ' 
Marketing  Operations  Staff.  Forei^ 
Agricultural  Service,  U.S.  Department  of 
Agriculture,  14th  &  hidependence 
Avenue,  SW.,  Washington,  DC  20250- 
1042,  (202)  720-4327. 

SUPPLByefTARY  INFORMATION: 

Title:  Market  Access  Program. 

OAffl  Number:  0551-0027. 

Expiration  Date  of  Approval:  March 
31. 1997. 

Type  of  Request:  Extension  and 
revision  of  a  currentiy  approved 
information  collection. 

Abstract:  The  primary  objective  of  the 
Market  Access  Program  is  to  encourage 
the  development,  maintenance  and 
expansion  of  commercial  export  maricets 
for  U.S.  agricultural  products  through 
cost-share  assistance  to  eligible  trade 
oiganizations  that  implement  a  foreign 
market  development  program.  Financial 
assistance  undisr  this  program  is  made 
available  on  a  competitive  basis. 
Currentiy,  there  are  more  than  70 
organizations  participating  directly  in 
the  program  with  activities  in  more  than 
100  countries.  The  Market  access 


Program  is  administered  by  personnel  of 
the  Foreign  Agricultural  Service  (FAS). 
Prior  to  initiating  program  activities-, 
Participants  must  Submit  detailed 
activity  plans  to  FAS  which  include 
coimtiy  strategies,  goals  and    - 
benchmarks,  proposed  activities, 
estimated  budgets,  and  performance 
measurements.  Each  Participant  is  also 
responsible  for  sulunitting:  (1) 
Reimbursement  claims  for  costs 
incurred  as  outlines  in  the  activity 
plans.  (2)  and  end-of-year  contribution 
report,  (3)  travel  reports,  and  (4) 
program  evaluations.  Participants  must 
maintain  records  on  all  information 
submitted  to  FAS.  The  information 
collected  is  used  by  FAS  to  manage, 
plan,  evaluate  and  account  for 
Govwnment  resources.  The  rep<Hts  and 
records  are  required  to  ensure  the 
propw  and  judicious  use  of  public 
funds. 

Estimate  of  Burden:  Public  reporting 
burden  for  this  collection  of  information 
is  estimated  to  avera^  77  hours  per 
response. 

Respondents:  Non-profit 
organizations,  state  groups, 
cooperatives,  and  cmnmercial  entities.  _ 

Estimated  Number  of  Respondents:  70 

Estimated  Number  of  Responses  per 
Respondent:  17 

Estimated  Total  Annual  Burden  on 
Respondents:  78,460. 

Copies  of  this  information  collection 
can  be  obtained  from  Valerie  Countiss. 
the  Agency  Information  Collection 
Coordinator,  at  (202)  720-6713. 

Request  for  Comnients:  Send 
comments  r^arding  the  accuracy  of  the 
burden  estimate,  ways  to  minimize  the 
burden,  including  through  the  use  of 
automated  collection  tedmiques  or 
other  forms  of  information  tedmology, 
or  any  other  aspect  of  this  collection  of 
information,  to:  Sharon  L.  McClure, 
Director,  Marketing  Operations  Staff, 
U.S.  Department  of  Agriculture,  14th  ^ 
Independence  Avenue,  SW.,  STOP 
1042,  Washington,  DC  202SO-1042. 

All  responses  to  this  notice  will  be 
summarized  and  included  in  the  request 
for  OMB  approval.  All  comments  will 
also  become  a  matter  of  pubUc  record. 
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Signed  at  Washington.  D.C  on  Novanbar 
18, 19M. 

AugBK  acnimacBar. 

Administrator,  Foreign  Agricultural  Service 
and  Vice  President,  Commodity  Credit 
Corporation. 

(FR  Doc  96-31596  Filed  12-12-M:  8:45  am] 
■UMQ  COM  M1*-«i-M 


FofWtServioe 

Winter  RecreatkMi  Plan  for  the  Lakes 
Basin/Sierra  Butles  Area,  Tahoe 
National  Forest,  Sierra  County,  CA 

agency:  Forest  Service.  USDA. 
ACTION:  Cancellation  of  notice  of  intent 
to  prepare  an  environmental  impact 
statement. 

This  notice  cancels  the  notice  of 
intent  that  appeared  in  the  Federal 
Register  on  Friday.  February  3. 1995.  on 
page  numbers  6695  and  6696. 
Jean  M.  Maaqnelier,  ■*- 

Downieville  District  Ranger. 
(FR  Doc  96-31732  Filed  12-12-96;  8:45  am] 
MJJNQ  OOOe  M10-11-M 


ASSASSINATION  RECORDS  REVIEW 
BOARD 

Sunahlne  Act  Meeting 

FEDERAL  REOSTER  CfTATION  OF  PREVIOUS 
ANNOUNCEMENT:  Sunshine  Act  Meeting 
Notice.  61  Fed.  Reg.  64.857  (1996). 
PREVIOUSLY  ANNOUNCED  TME  AND  DATE  OF 
THE  MEET1NQ:  December  17. 1996. 11:00 
a.m.  ARRB,  600  E  Street.  NW.. 
Washington.  DC 

CHANGES  M  THE  MEETINQ:  Open  meeting 
rescheduled  for  January  9. 1997. 1:30 
p.m.  ARRB.  600  E  Street.  NW.. 
Washington.  DC. 

CONTACT  PERSON  FOR  MORE  MF0RMAT10N: 
Eileen  Sullivan,  Assistant  Press  and 
Public  Afiiairs  Officer,  600  E  Street, 
NW..  Second  Floor,  Washington,  DC 
20530.  Telephone:  (202)  724-0068;  Fax: 
(202) 724-0457. 
Dmrid  G.  Marwell. 
Executive  Director. 

{FR  Doc  96-31855  Filed  12-11-96;  2:46  pm] 
■LUNQ  COOE  SIIB-*!-!! 


COMMTTTEE  FOR  PURCHASE  FROM 
PEOPlf  WHO  ARE  BUND  OR 
SEVERELY  DISABLED 

Procurement  List  Proposed  Additions 

AOBWY:  Committee  for  Purchase  From 
People  Who  Are  Blind  or  Severely 
Disabled. 


ACTION:  Proposed  additions  to     f 
Procurement  List. 

summary:  The  Committee  has  received 
proposals  to  add  to  the  Procurement  List 
commodities  and  services  to  be  •    ^-  - 
furnished  by  nonprofit  agenciee  r 
employing  persons  who  are  blind  (Mr  . 
have  other  severe  disabilities. 
COMMENTS  MUST  BE  RECEIVED  ON  OR     * 
BEFORE:  January  13. 1997. 
ADDRESSES:  CoDunittee  for  Purchase 
From  People  Who  Are  Blind  or  Severely 
Disabled.  Crystal  Square  3,  Suite  403. 
1735  Jefferson  Davis  Highway, 
Arlington.  Virginia  22202-3461.  |     '~  . 
FOR  FURTHER  INFORMATION  CONTACT: 
Beverly  Milkman,  (703)  603-7740. 
SUPPLEMENTARY  MFORMATION:  This      J^ /  . 
notice  is  published  pursuant  to  41 
U.S.C.  47(a)(2)  and  41  CFR  51-2.3.  Its 
purpose  is  to  provide  interested  persons 
an  opportunity  to  submit  comments  on 
the  possible  impact  of  the  proposed 
actions.  .         % 

If  the  Committee  approves  the  >  v  . 
proposed  additions,  all  entities  of  the 
Federal  Government  (except  as 
otherwise  indicated)  will  be  required  to 
procure  the  commodities  and  services 
Bsted  below  fit>m  nonprofit  agencies 
employing  persons  who  are  blind  or 
have  other  severe  disabilities.  I  certify 
that  the  following  action  will  not  have 
a  significant  impact  on  a  substantial 
number  of  small  entities.  The  major 
factors  considered  for  this  certification 
were: 

1.  The  acticm  will  not  result  in  any 
additional  reporting,  recordkeeping  or 
other  compUance  requirements  for  small 
entities  other  than  the  small 
organizations  that  will  furnish  the 
commodities  and  services  to  the 
Government. 

2.  The  action  does  not  appear  to  have 
a  severe  economic  impact  on  current 
contractors  for  the  commodities  and 
services. 

3.  The  action  will  result  in 
authorizing  small  entities  to  furnish  the 
commodities  and  services  to  the 
Government. 

4.  There  are  no  known  regulatory 
alternatives  which  would  accomplish 
the  objectives  of  the  Javits- Wagner- 
OTDay  Act  (41  U.S.C  46-48c)  in 
connection  with  the  commoditie^'and 
services  proposed  for  addition  to  the 
Procurement  List. 

Comments  on  this  certification  are 
invited.  Commenters  should  identify  the 
statement(s)  imderlying  the  certification 
on  which  they  are  providing  additional 
information. 

The  following  commodities  and 
services  have  been  proposed  for 


addition  to  Procurement  List  for 
producticm  by  the  nonprofit  agencies 


Commoditiet 

Bib  Overall.  Fleece 
8415-O0-NSH-0332 
8415-Oa-NSH-0333 
8415-O0-NSH-O345  thru  -0356 
(Requiiements  for  the  U.S.  Army  Soldier 

Systems  CkHnmand,  Natick, 

Massachusetts) 
NPA:  Peckbam  Vocational  Industries,  Inc., 

Lansing,  Michigan 
Jacket,  Fleece 

8415-00-NSH-O334 
8415-00-^SH-O357  thru -«361 
(Requirements  for  the  U.S.  Anny  Soldier 

Systems  Conunand,  Natick, 

Massachusetts) 
NPA:  Eeckham  VocatioDal  Industry  Inc. 

Lansing.  Michigan. 
Shirt.  Fleece 
8415-00-NSH-0330 
8415-00-NSH-0331 
8415-00-NSH-0337  thru  -0344 
(Requirements  for  the  U.S.  Aimy  Soldier 

Systems  Command,  Natick, 

Massachusetts) 
NPA:  Peckham  Vocational  Industries,  Inc. 

Lansing,  Micliigan. 
Trousers,  Fleece 

S41&-00-NSH-0335 
841  S-OO-^SH-0336 
8415-0O-NSH-0362  thru -0367 
(Requirements  for  the  U.S.  Army  Soldier 

Systems  Command,  Natick. 

Massachusetts) 
NPA:  Peckham  Vocational  Industries,  Inc. 

I.anstng,  Michigan. 

Services 

Administrative  Services 
General  Sendees  Administration,  PBS, 

Tucson  Field  Office,  Tucson,  Arizona. 
NPA:  J.P.  Industries,  Inc.,  Tuczon,  Arizona. 
Administrative  Services 
GSA  Fieki  Offices  for  the  following  Los 

Angeles,  California  locations: 
888  S.  Fugueroa 
300  N.  Los  Angeles  Street 
312  N.  Spring  Street 
NPA:  Elwyn,  Inc,  Fountain  Valley, 

California. 
Administrative  Services 
Honolulu  Property  Management  Office, 

Prince  Kuhio  Federal  Building,  300  Ala 

Moana  Boulevard,  Honolulu,  Hawaii 
NPA :  Goodwill  Indtistries  of  Honolulu. 

Inc.,  Honolulu,  Hawaii. 
Duplication  and  Distributicm  of  Computer 

Output  Microfilm 
Social  Security  Administration,  Office  of 

Acquisitions  and  Grants,  Baltimore, 

Maryland. 
NPA:  Alliance.  Inc.  Baltimora,  Maryland. 

G.  John  Hqnr, 

Genera7  Couns^. 

[FR  Doc  96-31733  Filed  12-12-96: 8:46  am) 
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Procuremant  Ust  Additiont 

AQENCY:  Conmdttee  for  Purchase  From 
People  Who  Are  Blind  or  Severely 
Disabled. 

ACTION:  Additions  to  the  Procuronent 
Ust 

8UIMARY:  This  action  adds  to  the 
Procurement  List  commodities  and 
services  to  be  furnished  by  nonprofit 
ag«icies  emplojring  persons  who  are 
blind  or  have  other  severe  disabilities. 
fffECnVE  DATE:  January  13. 1997. 
ADDRESSES:  Committee  for  Purchase 
From  People  Who  Are  Blind  or  Severely 
Disabled.  Crystal  Square  3,  Suite  403. 
1735  Jefferson  Davis  Highway. 
Arlington.  Virginia  22202-3461. 
FOR  FURTHER  MFORMATION  CONTACT: 
Beverly  Milkman,  (703)  603-7740. 
SUPPLEMENTARY  INFORMATKM:  On 
September  27,  October  18  and  25. 1996. 
the  Committee  for  Purchase  From 
People  Who  Are  Blind  or  Severely 
Disabled  published  notices  (61  F.R. 
50804,  54417  and  55268)  of  proposed 
additions  to  the  Procurement  List. 

After  consideration  of  the  material 
presented  to  it  concerning  capabili^  of 

aiudified  nonprofit  agencies  to  provide 
le  commodities  and  services  and 
impact  of  the  additions  on  the  current 
or  most  recent  contractors,  the 
Committee  has  determined  that  the 
commodities  and  services  listed  below 
are  suitable  for  prociuement  by  the 
Federal  Government  under  41  U.S.C 
46-48C  and  41  CFR  51-2.4. 

I  certify  that  the  following  action  will 
not  have  a  significant  impact  on  a 
substantial  number  of  sxaaU.  oitities. 
The  major  factors  considered  for  this 
certification  were: 

1.  Tlie  action  will  not  result  in  any 
additional  reporting,  recordkeeping  or 
other  compliance  requirements  for  small 
entities  other  than  the  small 
organizations  that  will  furnish  the 
commodities  and  services  to  the 
Government 

2.  The  action  will  not  have  a  severe 
economic  impact  on  current  contractors 
for  the  commodities  and  services. 

3.  The  action  will  result  in 
authorizing  small  entities  to  furnish  the 
commodities  and  services  to  the 
Government. 

4.  There  are  no  known  regidatory 
alternatives  which  would  accomplish 
the  objectives  of  the  Javits- Wagner^ 
OTtey  Act  (41  U.S.C.  46-48c)  in 
connection  with  the  commodities  and 
services  proposed  for  addition  to  the 
Procurement  List 

Accordingly,  the  following 
commodities  and  services  are  hereby 
added  to  the  Procurement  List 


Commodities 
TowRn 

3910-01-000-3015 
Tovrel.  Paper 

7920-00-823-6931 

Serricet 

Administrative  Services 
Defense  Reutilization  and  Marketing 
Office,  Building  4291,  Fort  Hood.  Texas. 
Janitorial/Custodial 
Buildings  1017, 1018, 1019, 1020,  37506, 
37507  and  37508,  Kirtknd  Air  Force 
Base,  New  Mexico. 
Mailroom  Operation 
Department  of  Health  and  Human  Sarvioes, 
Gateway  Building.  Philadelphia, 
Pennsylvania. 
Medical  Transcription 
Naval  Hospital,  Carpus  Christi,  Texas. 

This  action  does  not  affect  current 
contracts  awarded  prior  to  the  effective 
date  of  this  addition  or  options  that  may 
be  exercised  under  those  contracts. 
G.  John  H>3rw. 
General  Counsel. 

[FR  Doc  96-31734  FUed  12-12-96;  8:45  am] 
■NXMO  COM  oss-ai-r 


DEPARTMENT  OF  COMMERCE 

Submission  for  0MB  Revieiw; 
Comment  Request 

DOC  has  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
clearance  the  following  proposal  for 
collection  of  information  under  the^' 
provisions  of  the  Paperwork  Reduction 
Act  of  1995,  Pub.  L.  104-13. 

Agency:  International  Trade 
Administration. 

Title:  Survey  of  International  Air 
Travelers  (In-Fl^t  Survey). 

Fonn  Number  Not  applicable.  - 

OMB  Number:  0605-0007  (new 
niunber  to  be  assigned  since  this  survey, 
previously  conducted  by  the  United 
States  Travel  and  Tourism 
Administration,  will  now  be  conducted 
ITA. 

Type  of  Review:  Renewal-Regular 
submission. 

Burden:  24340  hours. 

Number  of  Respondents:  165.000. 

Avg.  Hour  Per  Response:  15  minutes. 

Needs  and  Uses:  The  International 
Trade  Administration,  Tourism 
Industries  office  "Survey  of 
Intematicmal  Air  Ttavelws"  is  the  only 
source  for  estinutting  international 
travel  apd  passenger  fare  exports  and 
im{>orts  for  this  country.  This  program 
also  supports  the  U.S.  Department  of 
Commerce.  Bureau  of  Economic 
Analysis  mandate  to  collect  and  repoct 
this  type  of  information  which  is  used 
to  calculate  CDP  for  the  United  States. 
This  project  also  serves  as  the  core  data 


source  for  Tourism  Industries. 
Nmnerous  reports  and  a^ysas  are 
developed  to  assist  businesses  in 
increasing  U.S.  exports  in  international 
traveL  An  economic  impact  of 
international  travel  on  state  economies, 
visitation  estimates,  traveler  profiles, 
presentations  and  reports  are  generated 
by  Tourism  Indtistries  to  help  the 
federal  government  agencies  and  the 
travel  industry  better  understand  the 
international  market  It  is  also  a  service 
that  the  U.S.  Department  of  Coimneroe 
provides  to  travel  industry  businesses 
seeking  to  increase  international  travel 
and  passenger  fare  exports  for  the 
country.  It  provides  the  only 
comparable  estimates  of  non-residnit 
visitation  to  the  states  and  cities  within 
the  U.S..  as  well  as  U.S.  resident  travel 
rinoad.  Traveler  characteristics  data  are 
also  collected  to  help  travel  related 
businesses  better  understand  the 
intematicmal  travelers  to  and  fitim  the 
U.S.  so  they  can  developed  targeted 
marketing  and  other  planning  related 
materials. 

Affected  Public:  International 
travelers  departing  the  United  States  18 
years  or  older  which  includes  U.S.  and 
non-U.S.  residents. 

Frequency:  Monthly.  ' 

Respondent's  Obligation:  Voluntary. 

OMB  Desk  Officm:  Victoria  Wassmer. 
(202)  395-7340. 

Copies  of  the  above  information 
collection  proposal  can  be  obtained  by 
calling  or  writing  Linda  Engelmeier, 
Acting  DOC  Forms  Clearance  Officer, 
(202)  482-3272.  D^tartment  of 
Commerce.  Room  5327, 14th  and 
Constitution  Avenue,  NW..  Washington. 
DC  20230. 

Written  comments  and 
recommendations  for  the  proposed 
information  collection  should  be  sent  to 
Victoria  Wassmer,  OMB  Desk  Officer. 
RotHn  10202,  New  Executive  Office 
Building.  Washington,  DC  20503. 

Dated-  Decamber  3. 1996. 
Unda  Ei^efaMkr. 

Acting  Departmental  Forms  Qearance 
Officer,  Office  (^Maaagemait  and 
Organization. 

[FR  Doc.  96-31587  Filed  12-12-96;-8:4S  am] 
■UJNQ  OODC:  Mia-OM-r 


Bureau  of  Export  Adminietrabon 

Maledaie  Technical  Advlaory 
Commmae;  Notice  of  Partlalty  Cloaed 


A  meeting  of  the  Materials  Technical 
Advisory  Committee  will  be  held 
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January  9. 1997. 10:30  a.in..  Herbert  C 
Hoover  Building.  Room  1617M-2, 14th 
Street  between  Constitution  & 
Pennsylvania  Avemies,  N.W.,   - 
Washington.  D.C.  The  Conunittee 
advises  the  Office  of  the  Assistant    . 
Secretary  for  Export  Administration 
with  respect  to  technical  questions  that 
affect  the  level  of  export  controls 
applicable  to  materials  and  related 
tedmology. 


General  Session 

1.  Opening  remarks  by  the  Chaiiman. 

2.  Presentation  of  papers  or  comments  by 
the  public 

3.  Discussion  on  Office  of  Exporter 
Services  outreach  program. 

4.  Review  of  Nuclear  Proliferation  Export 
Control  of  materials  usable  for  production  (rf 
isotope  separation  centrifuges- 

5.  Remarks  and  discussion  on  Biological 
Weapons  Convention  inspection  proposals. 

6.  Briefing  on  October  7-8  workshop  on 
"Sampling  and  Analysis  for  Compliance 
Monitoring  of  the  Biological  Weapons 
Convention." 

7.  Discussion  on  definitions  of  terms  used 
in  the  Biological  Weapons  Convention  Ad 
Hoc  Group. 

8.  Election  of  new  Chairperson. 

9.  Remarks  on  Bureau  of  Export 
Administration  initiatives. 

Executive  Session ' 

10.  Discussion  of  matters  properly 
classified  under  Executive  Order  12958, 
dealing  with  U.S.  export  control  j>Rigram8 
and  strategic  criteria  related  thereto. 

The  General  Session  of  the  meeting  will  be 
open  to  the  public  and  a  limited  number  of 
seats  will  be  available.  To  the  extent  time 
permits,  members  of  the  public  may  present 
oral  statements  to  the  Conunittee.  Written 
statements  may  be  submitted  at  any  time 
before  or  after  the  meeting.  However,  to 
Cacilitate  distribution  of  public  presentation 
materials  to  the  Committee  members,  the 
materials  should  be  forwarded  two  weeks 
prior  to  the  meeting  to  the  address  below: 
Ms.  Lee  Vnn  Carpenter.  TAG  Unit/OAS/EA 
Room  3886C,  Bureau  of  Export 
Administration,  U.S.  Department  of 
Commerce,  Washington,  D.C  20230. 

The  Assistant  Secretary  for  Administration, 
with  the  concurrence  of  the  delegate  of  the 
General  Counsel,  formally  determined  on 
March  13, 1996,  pursuant  to  section  10(d)  of 
the  Federal  Advisory  Committee  Act.  as 
amended,  that  the  series  of  meetings  or 
portions  of  meetings  of  the  Conunittee  and  of 
any  Subcommittee  thereof,  dealing  with  the 
classified  materials  listed  in  5  U.S.Q 
552(cKl)  shall  be  exempt  from  the  provisioris 
relating  to  public  meetings  found  in  section 
10(aMl)  and  {a)(3)  of  the  Federal  Advisory 
Committee  Act.  The  remaining  series  of 
meetings  or  portions  thereof  will  be  open  to 
the  public- 

A  copy  of  the  Notice  of  Determination  to 
close  meetings  or  portions  of  meetings  of  the 
Committee  is  available  for  public  inspection 
and  copying  in 'the  Central  Reference  and  . 
Records  Inspection  Facility,  Room  6020.  U.S. 


Department  of  Commerce,  Washington,  D.G 
For  further  information  cv  copies  of  the 
minutes  call  (202)  482-2583.  j,,  ;^ 

Dated:  December  9, 1996. 
Las  Abb  Carpenlar. 
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Fraah  and  Chiilsd  Atlantic  Salmon 
From  Nomay.  Fkiai  Rasults  of 
Antidumping  Duty  AdmMatiativa 


agency:  Import  Administraticm, 
International  Trade  Administratifm, 
Department  of  Commerce. 
ACnON:  Notice  of  Final  Results  of 
Antidumping  Duty  Administrative 
Review. 

summary:  On  September  26, 1995,  the 
Department  of  Ckimmerce  (the 
Department)  published  the  preliminary 
results  of  its  administrative  review  of 
the  antidumping  duty  order  on  fitesh 
and  chilled  Atlantic  salmon  from 
Norway.  The  review  covers  24 
exporters,  and  the  period  April  1, 1993, 
through  March  31, 1994.  Based  on  our 
analysis  of  the  comments  received,  we 
determine  the  dumping  margins  for  two 
of  the  reviewed  exporters.  Skaarfish  A/ 
S  (SlCaarfish)  and  Norwegian  Salmon  A/ 
S  (Norwegian  Salmon),  have  changed. 
^FECnVE  date:  December  13. 1996. 
FOR  FURTHER  INFORMATION  OOKTACT: 
Todd  Peterson  or  Thomas  Futtner, 
Office  of  Antidumping  Compliance. 
Import  Administration,  International 
Trade  Administration,  U.S.  Department 
of  Ck>mmerce.  14th  Street  and 
Constitution  Avenue.  N.W.. 
Washington,  D.Q  20230;  telephone 
(202)  482-4106,  or  482-3814, 
respectively.  j.  •- 

suppLaefTARY  information: 

Applicable  Statute  anfl  Regulations 

The  E)epartmenl  is  conducting  this 
review  in  accordance  with  section 
751(a)  of  the  Tariff  Act  of  1930.  as 
amended  (the  Act).  Unless  otherwise 
indicated,  all  citations  to  the  statute  and 
to  the  Department's  regulations  are  in 
reference  to  the  provisions  as  they 
existed  on  December  31. 1994. 

Background 

On  September  26. 1995.  the 
Department  published  the  preliminary 
results  (60  FR  49579)  of  its 
administrative  review  of  the 
antidumping  duty  order  on  fresh  and 


chilled  Atlantic  salmon  from  Norway 
(April  12. 1991.  56  FR  14920).  The 
Department  has  now  completed  this 
administrative  review  in  accordance 
with  section  751  of  the  Act. 

Scope  of  the  Review 

The  merchandise  covered  by  this 
review  is  fresh  and  chilled  Atlantic 
salmon  (salmon).  It  encompasses  the 
species  of  Atlantic  salmon  (Salmo  salar)   ' 
marketed  as  specified  herein;  the  subject 
merchandise  excludes  all  other  species 
of  salmon:  Danube  salmmi;  Chinook 
(also  called  "king"  or  "quinnat"):  Coho 
("silver");  Sockeye  ("redfish"  ot 
"blueback");  Humpback  ("pink");  and 
Chum  ("dog").  Atlantic  salmon  is  whole 
or  nearly  whole  fish,  typically  (but  not 
necessarily)  marketed  gutted,  bled,  and 
cleaned,  with  the  head  on.  The  subject 
mertihandise  is  typically  packed  in  fresh 
water  ice  (chilled).  Excluded  bom  the 
subject  merchandise  are  fillets,  steaks, 
and  other  cuts  of  Atlantic  salmon.  Also 
excluded  are  frozen,  canped.  smoked  or 
otherwise  processed  Atuntic  salmon. 
Fresh  and  chilled  Atlantic  salmon  is 
currently  provided  for  under 
Harmonized  Tariff  Schedule  (HTS) 
subheading  0302.12.00.02.09.  The  HTS 
item  number  is  provided  for 
convenience  and  Customs  purposes. 
The  written  description  remains 
dispositive. 

Cost  of  ProdactiOn  and  Foreign  Maikel 
Value 

We  calculated  the  cost  of  production 
(OOP)  of  salm(ui  sold  by  eadi  exporter 
based  on  the  sum  of  the  following:  (1) 
The  simple  avemge  of  farmers'  costs  of 
cultivatioii  (COC)  (which  included  the 
cost  of  materials,  fabrication,  wellboat 
services,  general  expenses  of  the  farmer, 
and  any  applicable  fees);  (2)  processing 
expenses;  and  (3)  each  exporter's 
general  expenses.  The  total  COP  was 
calculated  on  a  Norwegian  kroner  per 
kilogram  (NOK/kg)  basis. 

Based  on  the  comments  presented  by 
both  respondents  and  petitioner,  and  ■ 
after  further  consideration  and  review, 
we  have  revised  certain  costs  as  detailed 
in  the  comments  below. 

We  calculated  foreign  market  value 
(FMV)  based  on  ci.f.,  duty  paid  prices 
to  unrelated  third  country  purchasers. 
We  deducted,  where  appropriate,  third 
country  inland  freight,  air  freight, 
inland/marine  insurance,  Norwegian 
export  taxes,  brokerage  and  handling, 
inland  freight  in  Norway,  and  third 
cotmtry  import  duties.  We  made 
circumstance  of  sale  adjustments,  where 
appropriate,  for  differences  in  credit, 
commissions,  and  warranty  expenses. 


Federal  Regirter  /  Vol.  61.  No.  241  /  Friday,  December  13,  1996  /  Notices 65523 


United  States  Price  :^- 

We  calculated  the  United  States  Price 
(USP)  based  on  the  price  from  the 
Norwegian  exporter  to  unaffiliated 
parties  where  these  sales  were  made 
prior  to  importation  into  the  United 
States,  in  accordance  with  section 
772(a)  of  the  Act. 

We  calculated  the  USP  based  on 
packed,  ex-factory  prices  to  unaffiliated 
purchasers  in  the  United  States.  We 
made  deductions,  where  appropriate, 
for  foreign  inland  freight,  brokerage  and 
handling,  Norwegian  export  taxes,  U.S. 
duties,  and  air  freight  in  accordance 
with  section  772(d)(2)  of  the  Act.  No 
other  adjustments  were  claimed  or 
allowed. 

Analysis  of  Comments  ReceiTed 

We  invited  interested  parties  to 
comment  on  the  preliminary  results.  We 
received  timely  oromients  from  two  of 
^e  respondepk;  Skaarfish  QY)up  and 
Norwegian  !>almon,  and  the  petitioner, 
the  Coalition  for  Fair  Atlantic  Salmon 
Trade  (FAST). 

General  Comments 

Comment  1:  Respondents  contend 
that  in  establishing  each  respondent's 
cost  of  production  the  Department 
should  use  the  acquisition  prices  from 
the  unrelated  fish  farms  rather  than  the 
former's  cost  of  cultivation.  By  using  the 
fanner's  cost  of  cultivation,  the 
respondents  contend  that  the 
Department  is  departing  from  its 
practice  of  relying  on  acquisition  prices 
in  establishing  COP  when  the  supplier 
is  not  related  to  the  respondent. 
Respondents  claim  that  the  Department 
erred  in  determining  that  fish  farmers 
are  the  producers  of  the  subject 
merchandise.  According  to  respondents, 
the  fish  formers  produce  live  salmon, 
which  respondents  consider  to  be  an 
input  of  the  subject  merchandise  and 
outside  the  scope  of  the  dumping  order. 
Respondents  claim  that  the  live  salmon 
input  is  transformed  into  merchandise 
covered  by  the  scope  of  the  order  only 
through' processing  by  the  respondents. 
Respondents  cite  Consolidated 
International  Automotive,  Inc.  v.  United 
States,  809  F.  Supp.  125,  128  n.  4  (OT 
1992)  to  demonstrate  that,  unless  the 
sale  of  the  input  is  by  a  related  party, 
the  courts  uphold  the  use  of  acquisition 
prices  in  determining  COP  for  a 
respondent. 

Petitioner  argues  that  the  Department 
properly  used  the  farms'  costs  of 
cultivation  to  establish  the  subject 
merchandise's  cost  of  production. 
Petitioner  points  out  that  the       '      ~ 
Department  rejected  these  same         T 
arguments  in  past  administrative 


reviews  and  should  continue  to  reject 
the  argument  that  salmon  is  an  input 
into  the  subject  merchandise  as  there 
are  no  new  facts  or  legal  authority  to 
justify  a  change  in  approach. 

Department's  Position:  We  consider 
the  live  salmon,  produced  by  the  fish 
formers  and  sold  to  exporters  such  as 
Skaarfish  and  Norwegian  Salmon,  to  be 
the  same  merchandise  as  is  covered  by    ■ 
the  antidumping  duty  order,  but  at  an 
earlier  stage  of  production.  Accordingly, 
live  salmon  is  not  an  input  but  rather 
identical  merchandise  before  it  has  been 
made  ready  for  sale  and  shipment. 
Consequently,  respondents'  reliance  <m 
the  Consolidated  International 
Automotive  decision  is  misplaced. 

As  was  found  in  the  less-than-fair- 
value  (LTFV)  investigation  and  first 
administrative  review,  Skaarfish 
continues  to  process  a  portion  of  its  fish 
form-sourced  live  salmon  by  gutting, 
cleaning,  and  packaging  it.  Norwegian 
Salmon,  and  in  some  cases  Skaarfish, 
purchase  and  resell  salmon  that  is 
already  gutted  and  cleaned  by  the  fish 
farmers.  There  is  no  transformation  of 
merchandise  outside  the  scope  of  the 
order  to  merchandise  within  the  scope 
of  the  order  as  suggested  by 
respondents.  Instead,  respondents  are 
acting  primarily  as  a  reseller  by  merely 
preparing  the  merchandise  for  trans- 
Atlantic  shipment.  To  determine  the 
cost  of  producing  salmon,  Commerce 
properly  reviewed  respondents'  costs  as 
well  as  the  fish  farms'  cost  of 
cultivation. 

Comment  2:  The  respondents  argue 
that  if  the  Department  continues  to  use 
its  cost  of  production  methodology,  the 
Department  should  develop  an  alternate 
methodology  for  selecting  salmon  farms. 
They  contend  that  the  current 
methodology  is  designed  to  determine 
the  hypothetical  costs  of  growing  Uve 
salmon  in  Norway  rather  than  to 
determine  the  salmon  costs  of  a  specific 
respondent.  Furthermore,  they  allege 
that  the  methodology  gives  no 
consideration  to  the  burdens  placed  on 
the  respondents  resulting  fitim  the 
investigation  of  unrelated  live  salmon 
suppliers.  They  further  allege  that 
inconsistent  selection  practices 
occurred  when  the  Department  chose 
not  to  sample  the  farms  of  one 
respondent,  but  chose  to  sample  the 
farms  of  the  other  respondent. 
Respondents  argue  that  the  Department 
should  adopt  a  standard  selection 
methodology  that  does  not  place  a 
financial  burden  on  the  respondents. 

Petitioner  argues  that  the 
Department's  sampling  methodology^  is 
correct.  Petitions  points  out  that  the 
Department's  methodology  ensured  that 
forms  were  proportionately  represented 


based  on  the  quantity  of  salmon 
supplied  to  each  respondent.  Petitioner 
argues  that  the  statute  supports  the 
Department's  decision  to  sample  one 
respondent  and  not  another. 

Department's  Position:  We  disagree 
with  respondents.  Respondents  are 
incorrect  to  contend  that  the  current 
methodology  is  designed  to  determine 
the  hypothetical  costs  of  growing  live 
salmon  in  Norway  rather  than  to 
determine  the  salmon  costs  of  a  specific 
respondent.  By  choosing  to  sample  only 
those  farms  that  suppUed  each  exporter, 
the  Department  is  ensuring  that  the 
calculated  costs  of  growing  live  salmon 
are  representative  of  that  specific 
exporter. 

The  Department  is  aware  that  all 
administrative  reviews  place  a  degree  of 
burden  on  respondent  firms.  The 
Department  intends  to  keep  those 
burdens  manageable  for  hoth  the 
respondents  and  itself.  Under  section 
777A  of  the  Act,  the  Department  has  the 
discretion  to  sample  respondents.  In 
deciding  whether  to  sample,  the 
Department  determined  thai  it  was  both 
administratively  necessary  and 
methodologically  appropriate  to  sample 
among  the  50  salmon  farmers  that 
supplied  Skaarfish  A/S,  but  unnecessary 
to  sample  the  nine  salmon  farmers  that 
supplied  Norwegian  Salmon. 

Comment  3:  R^pondents  argue  that 
the  Department's  use  of  best  information 
available  (BIA)  should  be  revised  to 
realistically  reflect  the  imique 
draunstances  present  in  the  review. 
Respondents  contend  that  they  have  no 
leverage  over  unrelated  suppliers  who 
have  no  interest  in  the  antidumping 
administrative  review.  Thus,  the 
unrelated  suppliers  have  no  incentive  to 
supply  confidential  cost  data. 
Respondents  propose  that  non- 
responding  farms  should  be  disregarded 
from  the  sample.  Alternatively,  they 
argue  that  as  BIA,  the  Department 
should  use  the  average  COC  of  the 
responding  farms  rather  than  the  COC  of 
the  highest  farm.  Respondents  point  to 
Allied-Signal  Aerospace  Co.  v.  United 
States.  28  F.3d  1188  (Fed.  Cir.  1994)  to 
demonstrate  that  the  Department  has  the 
authority  to  adopt  different  approaches 
when  applying  BLA. 

Petitioner  contends  that  the 
Department  correctly  applied  BLA  to  the 
unique  circumstances  of  this  review. 
Petitioner  contends  that  the  salmon 
farmers  do  have  a  significant  interest  at 
stake  in  participating  in  antidumping 
reviews.  The  salmon  farmers  are  aware 
of  the  effect  that  failing  to  respond  has 
on  the  exporter's  ability  to  sell  their 
salmon  to  the  United  States. 

Department's  Position:  For  Norwegian 
Salmon,  we  applied  BIA  to  six  of  the 


65524 


Feibral  Regiator  /  Vol.  61.  No.  241  /  Friday.  December  13,  1996  /  Notices 


nine  forms,  because  Uiose  six  did  not 
submit  questionnaire  responses.  For 
Skaarfiso.  we  applied  BIA  to  four  of  tbe 
13  fiarm  selections,  because  those  four 
did  not  submit  questionnaire  responses. 
We  chose  as  BIA  the  highest  calculated 
COC  of  the  responding  farms  and 
applied  that  COC  to  each  of  the 
nonresponding  farms. 

Under  section  776(c)  of  the  Act,  the 
Department  has  the  authority  to  use  BIA 
"whenever  a  party  or  any  other  person 
refuses  or  is  unable  to  produce 
information  requested."  Thus,  the 
Department  may  resort  to  BIA  not  only 
when  a  party  "refuses,"  but  also  when 
a  party  is  "unable"  to  provide  the 
requested  infiarmation,  for  whatever 
reason.  The  Allied  Signal  dedsiaa  to 
which  respondents  refer  affirmed  the 
Department's  application  of  BIA  to  a 
non-recalcitrant  party  which  was  unable 
to  provide  requested  data. 

The  elimination  of  non-responding 
fanns  from  the  sample,  as  respondents 
advocate,  would  reward  non-responding 
farms  and  could  encourage  non- 
compliance in  future  reviews.  Moreover, 
it  would  impair  the  integrity  of  the 
sample  because  it  would  detract  from 
the  randomness  of  the  results. 
Therefore,  we  continue  to  apply  the 
same  BIA  rules  applied  in  the 
preliminary  results. 

Comment  4:  Respondents  argue  that 
the  Department  should  apply  the  50-90- 
10  rule  used  with  highly  perishable 
products  rather  than  the  10-90-10  rule 
in  determining  when  to  disregard 
below-cost  sales  from  the  calculation  of 
FMV.  Respondents  contend  that  salmon 
is  a  highly  perishable  product  and  that 
the  sahnon  industry  cannot  respond 
quickly  to  changing  market  conditions 
and  must  sell  the  salmon  when  the 
salmon  reach  maturity.  Respondents 
dte  Certain  Fresh  Winter  Vegetables 
from  hiexico,  45  FR  20512  (March  28, 
1980)  (Vegetables);  Fall  Harvested 
Round  White  Potatoes  from  Canada,  48 
FR  51669  (November  10, 1983)  and 
FresTi  Cut  Flowers  from  Mexico,  55  FR 
12696  (April  5, 1990)  to  support  their 
position. 

Petitioner  contends  that  the 
Department  correctly  applied  the  10/90/ 
10  test  because  the  subject  merchandise 
is  not  a  highly  perishable  product  as 
defined  by  the  Department  in 
Vegetables.  Petitioner  points  out  that, 
imlike  Vegetables,  the  respondents  in 
this  case  can  control  the  time  of  sale  of 
the  subject  merchandise.  In  addition, 
the  subject  merchandise  is  alive  and  not 
deteriorating  at  the  time  of  the  sales 
transaction. 

Department's  Position:  We  agree  with 
petitioner.  As  we  have  explained  in 
prior  reviews  of  this  order,  under  the 


10/90/10  test,  we  do  not  disregard  sales 
if  less  than  10  percent  are  below  cost 
and  made  over  an  extended  period  of 
time;  we  disregard  sales  only  if  between 
10  and  90  percent  are  below  cost,  and 
we  disregard  all  sales  if  more  than  90 
percent  are  below  cost.  In  past  cases,  the 
Department  has  used  the  50/90/10  test 
in  cases  involving  highly  perishable 
.^ricultural  products.  Under  a  50/90/10 
test,  the  Department  would  not 
disregard  any  below-cost  sales  unless 
more  than  50  percent  of  sales  were 
below  cost. 

We  believe  that  fresh  and  chilled 
Atlantic  salmon  is  not  a  highly 
pwishable  product.  As  we  found  in  the 
original  LTFV  investigation  and  first 
administrative  review,  farmers  have  the 
ability  to  control  the  time  of  sale  of  their 
output  without  materially  afiiscting  the 
quality  of  the  merchandise.  It  is  not 
unusual  for  farmers  to  delay  sales  for  an 
extended  period  of  time  imtil  they 
receive  a  &vorable  price  o%r. 
Moreover,  exporters  have  the  ability  to 
coordinate  future  salmon  purchases 
with  fanners  to  coincide  with  demand 
and  processing  capabilities. 
Accordingly,  application  of  the  50-90-10 
rule  is  not  relevant  in  this  case. 

Comment  5:  Norwegian  Salmon  and 
petitioner  mnintain  that  the  Department 
should  correct  a  computer  error  in  the 
margin  calculations  for  Norwegian 
Salmon  where  an  expense,  of  a 
proprietary  nature,  was  incorrectly 
deducted  twice  from  foreign  market 
value. 

Department's  Position:  We  agree  and 
have  corrected  this  clerical  error  by 
eliminating  the  double  deduction. 

Comment  6:  Respondent  argues  that 
the  Department  used  the  incorrect  tax 
methodology  to  adjust  for  Norwegian 
export  tax  in  the  preliminary  results  for 
Norwegian  Salmon. ' 

Petitioner  claims  that^the  Department 
simply  did  not  subtract  Norwegian 
Salmon's  export  tax  from  its  reported 
U.S.  sales  prices. 

Department's  Position:  We  agree  vinth 
petitioner  and  corrected  this  error. 
Section  772  of  the  Act  and  section 
353.41_of  the  Department's  regulations 
state  that  the  export  tax  should  be 
subtracted  from  U.S.  price.  See  19 
U.S.C.  1677a(d)(2)(B)  and  19  C.F.R. 
353.41(d)(2)(ii). 

Comment  7:  Petitioner  contmds  that 
the  Department  incorrectly  stated  in  its 
September  26. 1995,  Analysis 
Memorandiun  that  there  were  no  third 
coimtry  sales  below  cost  and.  therefore, 
there  were  no  disregarded  sales. 
However,  according  to  the  computer 
program,  sales  were  disregarded  because 
Norwegian  Salmon  made  third  country 
sales  below  the  cost  of  production. 


Norwegian  Salmon  contends  that  the 
Department  incorrectly  compared 
Norwegian  Salmon's  third  country  sales 
to  the  cost  of  production  on  a  month-by- 
month  basis  rather  than  on  a  POR-modsl 
basis.  Respondent  claims  that  the 
Department's  computer  program  treats 
eadi  month  as  a  model  rather  than 
comparing  the  one  model  of  salmon  to 
the  COP  for  the  entire  POR. 

Department's  position:  We  agree  with 
both  i>etitioner  and  respondent.  The 
Department  incorrectly  stated  in  the 
Analysis  Memorandimi  that  there  were 
no  sales  below  the  cost  of  production 
and,  therefore,  there  were  no 
disregarded  sales.  Rather,  the  cost  test 
results  indicated  that  third  country  sales 
made  below  cost  should  be  disregarded 
in  its  calculations  for  the  preliminary 
results.  For  the  final  results,  however, 
we  discovered  that  the  calculation  of 
above-  and  below-cost  data,  used  in  the 
preliminary  results,  was  inaccurate  due 
to  an  error  in  the  computer  program. 
This  error  has  been  corrected  for  these 
final  results. 

Also,  the  Department  did  incorrectly 
treat  each  month  of  the  POR  as  a  model, 
as  asserted  by  respondent.  The 
Department  has  corrected  this  error. 
Sales  of  salmon  are  now  compared  to 
the  cost  of  production  on  a  POR  basis. 

Norwegian  Salmon  Farm  Specific  Issues 

FarmB 

Comment  8:  Petitioner  contends  that 
the  Department's  calculaticms 
understated  the  feed  costs  for  Farm  B 
because  they  failed  to  incorporate 
revised  information  contained  in  the 
verification  rep<Mrt. 

Norwegian  Salmon  argues  that  the 
Department  correctly  stated  and 
allocated  fieed  costs  for  Farm  B. 
Respondent  contends  that  the  lower 
feed  costs  used  by  the  Department  in  its 
preliminary  results  are  correct  because 
we  also  revised  the  total  harvest  weight 
of  the  1992  generation  salmon 
downward. 

Department's  Position:  We  agree  with 
petitioner.  In  its  preliminary  results,  the 
Department  failed  to  use  the  revised, 
hi^er  total  feed  costs  that  were  based 
on  information  gathered  at  verification. 
This  error  has  been  corrected.  The 
respondent  is  incorrect  that  the  revised 
haivest  quantities  affect  the  total  fiaed 
costs  Farm  B  incurred.  See  Farm  B, 
Verification  of  Cost  of  Production, 
December  12, 1994. 

Comment  9:  Petitioner  contends  that 
there  were  no  costs  reported  for  the 
1992  generation  salmon  sold  in  calendar 
year  1994.  As  a  result,  the  net 
production  quantity  for  Farm  B  was 
overstated  due  to  the  fact  that  there 
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weie  1902  generation  sahnon  sales  in 
1994,  but  no  associated  1994  costs 
reported  for  the  1992  generation  salmon. 
Petitioner  advocates  using  only  the  total 
quantity  of  1992  generation  salmon  that 
was  produced  in  1992  and  1993  in  the 
CXXZ  calculation. 

Norwegian  Salmon  contends  that  the 
salmon  sold  in  1994  were  produced  in 
1992  and  1993.  According  to  Norwegian 
Salmon,  the  COC  figures  already 
include  costs  for  the  salmon  that  were 
sold  in  1994,  and  therefore  no 
adjustment  is  needed. 

Department's  Position:  We  agree  in 
part  with  both  petitioner  and 
respondent.  Petitioner  is  correct  that 
there  are  no  costs  reported  for  those 
1992  generation  salmon  sold  in  1994. 
However,  as  respondent  pointed  out,  the 
costs  associated  with  the  1992 
generation  were  reported  for  1992  and 
1993.  The  net  production  quantities  do 
not  need  to  be  modified  since  the 
quantities  produced  in  1992  and  1993 
and  their  respective  costs  are  not  in 
question.  Therefore  to  make  the 
production  costs  and  production 
quantities  correspond  to  the  same 

Eeriod  of  time,  we  corrected  the  total 
arvest  quantity  by  eliminating  the  1992 
generation  salmon  harvested  in  1994. 

Comment  10:  Petitioner  contends  that 
an  extraordinary  expense  item  found  in 
Farm  B's  1993  general  ledger  should  be 
included  in  Farm  B's  1993  cost 
calculations  just  as  a  similar  1992 
extraordinary  expense  item  found  in  its 
1992  general  ledger  was  included  in 
Farm  B's  1992  cost  calculations. 

Nfwwegian  Salmon  argues  that  the 
Department  correctly  excluded  the 
extraordinary  expense  item  in  the     • 
calculation  of  Farm  B  's  CDC. 
Respondent  argues  that  Farm  B, 
participating  in  its  first  administrative 
review,  incurred  an  extraordinary 
expense  \^en  it  could  not  collect  on 
accounts  receivable  as  a  resulf  of  the 
Norske  Fiskeoppdrettemes  Salgslag 
(FOS)  bankruptcy  in  1991.  Thus, 
respondent  claims  that  this 
extraordinary  expense,  although 
appearing  in  1993's  general  ledger,  does 
not  affect  the  COC  of  the  1992 
generation  salmon  under  review. 

Department's  Position:  We  agree  in 
part  with  both  the  petitioned  and 
respondent.  The  petitioner  is  correct 
that  since  the  extraordinary  expense 
appears  in  Farm  B's  general  ledger  as  an 
expense,  it  should  increase  Farm  B's 
COC.  While  respondent  classifies  this 
expense  as  an  "extraordinary"expense. 
it  clearly  does  not  meet  the  generally 
accepted  definition  of  an  extraordinary 
expense.  According  to  generally 
accepted  accounting  practices,  write- 
down and  write-off  of  receivables  and 


inventory  are  not  extraordinary  because 
they  relate  to  normal  business 
operational  activities.  Following  the 
practice  set  in  Fresh  and  Chilled 
Atlantic  Salmon  From  Norway:  Final 
Results  c^ Antidumping  Administrative 
Review.  (58  FR  37912),  comment  18, 
these  expenses  are  not  considered 
extraordinary  and  are  included  as  a 
component  of  the  cost  of  cultivation. 
This  expense,  however,  is  clearly  not 
related  to  the  1992  generation  salmon 
under  review  since  the  FOS  bankruptcy 
occurred  before  the  1992  generation 
salmon  were  put  in  the  water.  If  Farm 
B  was  involved  in  a  previous  review 
where  this  bad  debt  expense  was 
associated  with  the  generation  of 
salmon  under  review,  the  expense 
would  be  included  in  the  COC  of  that 
FOR.  Therefore^  we  excluded  this 
expense  from  the  COC  for  the  products 
cuirenUy  under  review. 

Comment  1 1 :  Petitioner  contends  that 
several  overhead  cost  items  reported  by 
Farm  B  should  be  added  to,  and  not 
excluded  from,  costs  associated  with  the 
1992  generation  under  review. 

Norwegian  Salmon  contends  that  the 
Department  correctiy  allowed  certain 
overhead  cost  items  to  be  deducted  from 
Farm  B's  cost  of  cultivation. 

Department's  Position:  We  agree  with 
the  respondent.  Although  the 
Department  did  not  verily  these  specific 
journal  entries,  we  verified  the  accuracy 
and  integrity  of  Farm  B's  audited 
financial  statements,  of  which  these 
specific  entries  are  a  part.  Thus,  in 
accepting  the  whole,  we  accept  the 
individual  entries  as  presented  by  the 
respondent,  imless  otiierwise  noted. 

FarmC  . 

Comment  12:  Petitioner  contends  that 
the  indemnity  reported  by  Farm  C  was 
not  correctly  reflected  in  the  COC 
calculations.  Petitioner  claims  that  the 
indemnity  should  be  allocated  to  both 
1991  and  1992  generation  salmon  rather 
than  to  just  1992  generation  salmon. 
Furthermore,  if  the  indemnity  is 
accepted  by  the  Department,  the 
associated  loss  must  also  be  accounted 
for  in  the  cost  calculations. 

Norwegian  Salmon  argues  that  the 
Department  correctly  deducted  and 
allocated  Farm  C's  indemnity. 
Respondent  states  that  the  indemnity 
was  not  allocated  to  the  1991  generation 
because  1991  generation  salmon  were  at 
another  location  and  were  not  affiscted 
by  the  underwater  detonations  whidi 
caused  the  salmon  loss.  Respondent 
states  that  all  costs  associated  with  the 
loss  of  salmon  were  fully  accounted  for 
in  Farm  C's  OOC 

Department's  Position:  We  note  that 
Farm  C  received  an  indemnity  to 


compensate  it  for-damage  caused  to  its 
salmon  farm  by  undarwMer  detonations. 
We  agree  that  the  indemnity  was 
correcUy  allocated  only  to  the  1992 
generation  as  the  1991  generation  was 
kept  at  a  different  location  and  not 
affected  by  these  underwatw 
detonations.  However,  we  £uled  to 
include  Farm  C's  sahnon  loss,  as  it 
appears  in  its  1993  financial  statements, 
in  its  COC  calculations.  We  have 
corrected  this  oversight  by  offsetting  the 
indemnity  received  by  the  loss  claimed 
in  Farm  C's  1993  income  statement. 

Comment  13:  Petitioner  oontmds  that 
according  to  the  October  28, 1994, 
suppl«nental  questionnaire  response 
and  Farm  C's  verification  report,  the 
Department  used  incorrect  fised  costs 
and  marketing  ejqMnses  for  Farm  C 

Department's  position:  The 
Department  agrees  and  has  used  the 
revised  feed  costs  and  marketing 
expenses  found  in  the  October  28, 1994, 
supplemental  questionnaire  response 
and  Farm  C's  verification  report  in  the 
cost  of  cultivation  calculatirai. 

Skaarfish  Farm  Specific  Issues 

Farm  A 

Comment  14:  Petitioner  ccmtends  that 
the  smolt  costs  that  we  used  in  our 
calculations  for  Farm  A  were 
understated  because  the  credit  costs 
incurred  by  the  related  smoh  supplier  of 
Farm  A  were  not  included  in  the 
analjrsis. 

Skaarfish  maintains  that  Farm  A  did 
not  understate  the  costs  of  financing  the 
smolt  purchases  4rom  its  related 
supplier.  Respondent  argues  that  under 
the  terms  of  delivery,  if  Farm  A  was 
granted  a  longer  period  of  time  for 
payment,  the  financing  cost  associated 
with  that  longer  period  was  reflected  in 
the  highffl-  unit  price  for  the  smolt 

Department's  Position:  We  agree  with 
respondent  The  Department  verified 
the  unit  price  of  smolt  purchased  from 
Farm  A's  supplier.  In  ao  arm's  length 
transaction,  those  prices  reflect  the  total 
coats  incurred  by  Faun  A.  We,  therefore, 
used  the  respondent's  reported  smolt 
prices  in  the  calculation  of  Farm  A's 
cost  of  ciiltivation. 

Comment  15:  Petitioner  contends  that 
the  Department  should  use  the  smolt 
costs  contained  in  the  Farm  A 
vmfication  report  rather  than  the  smolt 
costs  found  in  Farm  A's  general  ledger. 

Respondent  argues  that  the  two  smolt 
amounts  differ  because  the  one  in  the 
verification  report  includes  the  20 
f>ercent  value-added  tax  while  the 
amount  found  In  the  general  ledger  does 
not 

Department's  Position:  We  agree  with 
respondent.  As  noted  in  the  verificatitMi 
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report,  the  conect  smoh  expense  is 
found  in  the  gmeral  ledger,  net  of  the 
value-added  tax. 

Farm  E 

Comment  16:  Petitioner  contends  that 
the  Department  should  use  the  smolt 
costs  discovered  at  verification  for  Farm 
E. 

Respcmdent  maintain*  that  Fann  E 
correc^y  accoimted  for  its  smolt  coats. 
Respondent  maintains  that  the  amount 
petitioner  is  arguing  in  favor  of  includes 
the  value<added  tax  which  does  not 
belong  in  the  Oepartmoit's  cost 
calculations. 

Department's  Position:  Vie  agree  with 
respondent.  The  correct  smolt  expense 
is  found  in  the  general  ledger,  net  of  the 
value-added  tax. 

FannG 

Comment  17:  Petitioner  contends  that 
the  Department  incorrectly  did  not 
include  any  processing  costs  for  Farm  G. 

Department's  Position:  We  agree  and 
have  included  the  appropriate 
processing  costs  for  Farm  G.  We  also 
discovered  that  an  incorrect  processing 
cost  was  used  for  the  farms  that  did  not 
submit  processing  costs.  We  replaced 
the  procesring  cost  used  in  the 
preliminary  results  with  the  adjusted 
processing  cost  provided  by  Skaarfish  in 
its  August  11, 1994  submission. 

Comment  18:  Petitioner  contends  that 
the  Department  should  not  allow  the 
use  of  warranty  expense  data  submitted 
by  Skaarfish  during  verification  because 
it  is  new  and  unsolicited  information. 
Furthermore,  petitioner  claims  that  the 
use  of  this  information  constitutes  a 
double  counting  of  wqiranty  expenses. 
To  demonstrate  the  double  coimting, 
petitioner  points  to  the  August  25, 1994, 
questionnaire  response  where  Skaarfish 
stated:  'To  the  bmt  of  our  knowledge 
and  belief  there  were  no  warranty 
expenses  for  sales  to  France  diuing  the 
POR.  In  any  event,  a  warranty  will 
normally  result  in  a  credit-note/price- 
reduction  to  the  customer  and  is 
therefore  covered  by  the  reported  unit 
prices." 

Skaarfish  argues  that  the  Department 
has  a  long-standing  poUcy  to  accept 
corrections  of  previously  submitted 
infiormation  at  verification.  The  errw  in 
reporting  warranty  expense  information 
was  a  result  of  a  misimderstanding 
be^een  company  officials  in  France 
regarding  what  constituted  a  warranty 
expense.  Respondent  claims  that  the 
error  did  not  amount  to  a 
comprehensive  error  or  misstatement  of 
fact,  nor  was  the  information  hidden  or 
misrepresented  during  verification 
(citing  Disposable  Pocket  Lighters  From 
the  People's  Republic  of  China,  60  FR 


22359,  22365  (May  5, 1995).)  ^ 

Furthermore,  respondent  argues  that 
there  is  no  evidence  on  the  record  to 
suggest  a  similar  warranty  expense  on 
U.S.  sales. 

Department's  Position:  We  agree  with 
respondent  At  verification  Skaarfish 
discovered  that  there  was  a 
misunderstanding  concerning  warranty 
expenses  in  the  compilation  of  its 
qiMStloimaire  response.  To  correct  the 
mistake,  Skaarfish  submitted  third 
country  warranty  expense  data  at 
verification.  It  is  the  Department's 
practice  to  accept  corrections  of 
previously  subinitted  information  at 
verification  as  long  as  those  wrors  are 
not  comprehensive  or  exhibit  a 
systematic  misstatement  of  fact  {See 
Sulfur  Dyes,  Including  Sulfur  Vat  Dyes, 
From  the  People's  Republic  of  China,  58 
F.R.  7537  (February  8, 1993).) 
Furthermore,  the  Etepartment  verified 
the  accuracy  of  the  French  warranty 
data. 

Comment  19:  Petitioner  contends  that 
the  Departmmt  should  correct  the 
methodology  Skaarfish  used  to  allocate 
depreciation  costs.  Petitioner  argues  that 
Skaarfish  allocated  depreciation 
expenses  to  common  areas  and  to  non- 
prodtiction  activities  such  as  parking 
lots.  Petitioner  proposes  that  the 
Department  re-allocate  depreciation 
costs  based  on  the  relative  space 
occupied  by  Skaarfish 's  production 
lines. 

Department's  Position:  We  agree,  in 
part  with  petitioner.  Respondents 
incorrectly  allocated  depreciation 
expenses.  However,  ba^g  the 
allocation  of  all  depreciation  expenses 
on  a  square-meter  basis,  as  proposed  by 
petitioner,  neglects  the  level  of  finanHal 
investment  required  for  the  various 
production  activities.  Therefore,  for 
these  final  resiilts  we  allocated  costs 
associated  with  the  depreciation  of 
machinery  and  equipment  on  the  basis 
of  the  relationship  of  costs  of  processing 
salmon  to  all  other  products.  The  costs 
associated  with  the  depreciation  of 
buildings  were  allocated  on  the  basis  of 
square  meters.  This  methodology  more 
accurately  reflects  the  amount  of  . 
depreciation  expense  to  be  allocated  to 
subject  merchandise  and  is  the 
methodology  used  in  the  first 
administrative  review.  (See  Fresh  and 
Chilled  Atlantic  Salmon  From  Norway: 
Final  Results  of  Antidumping 
Administrative  Review,  58  FR  37912). 

Final  Resulta  of  Review     ^     '  |   - 

As  a  resuh  of  comments  received  and 
programming  errors  corrected,  we  have 
revised  our  preliminary  results  and 
determine  that  the  following  margins 


exist  for  the  period  April  1, 1993. 
through  March  31, 1994: 


ManiiaciurenrExportar 

Margin 
(peroenO 

A8AA/S.. ._ 

•31.81 

Aftfc  Qrei4>  _ 

••31.81 

Aflic  Products  Noiway  A/S     . — 

•31.81 

Bredrane  Sirevag  A/S 

•23.80 

Cocoon  Ud  A/S  .    

•31J1 

DeMa  Norge  A/S 

•31.81 

Drtfcnw  A/S 

••• 

[)0l44or  /v/S 

•** 

Fjord  TradkiQ  LTD.  A/S  

•23J0 

Fresh  Marine  Co.  LW 

-31.81 

Qreig  Norwegian  Salmon 

-31.81 

HarakJ  Mowtnckei  A/S 

•23J0 

•31 J1 

More  Seefood  A/S . 

•31.81 

Nto  WMcsen  A/S  

•31.81 

North  Cape  Fish  fiJS  

•31* 

Norwegian  Salmon  A/S  ._......„..... 

18^ 

Norwegian  Taste  Company  A/S  ... 

-31.81 

Oisen  &  Kvalheim  A/S 

•23M 

Setddngstad  A/S  

•23  JO 

SkaanisNMoMfi  A/S  

2.28 

rmar  Seefood  A/S 

•31 J1 

Victoria  Seafood  A/S 

-31.81 

West  Fish  lid.  A/S 

•23J0 

No  shipments  during  ttie  period;  margin 
from  ttie  last  administrative  review. 

—  No  response;  liighest  mergin  from  ttie 
originel  LTFV  Inveeiigaiion. 

'^  No  shipments  or  sales  sutjject  to  this  re- 
view, ttie  frm  had  no  IndMdual  rate  from  any 
segrnent  of  this  proceedtog. 

The  Department  shall  determine,  and 
the  Customs  Service  shall  assess, 
antidiunping  duties  on  all  appropriate 
entries.  The  Department  will  issue 
appraisement  instructions  concerning 
all  respondents  directly  to  the  U.S. 
Customs  Service. 

Furthermore,  the  following  deposit  • 
requirements  will  be  effective  for  all 
shipments  of  the  subject  merchandise, 
entered,  or  withdrawn  fiom  warehouse, 
for  consumption  on  or  after  the 
publication  date  of  the  final  results  of 
this  administrative  review,  as  provided 
for  by  section  751(a)(1)  of  the  Act-  (1) 
The  cash  deposit  rates  for  the  reviewed 
firms  will  be  the  rates  indicated  above; 
(2)  for  previously  reviewed  or 
investigated  companies  not  listed  above, 
the  cash  deposit  rate  will  continue  to  be 
the  company-specific  rate  published  for 
the  most  recent  period;  (3)  if  the 
exporter  is  not  a  firm  covered  in  this 
review,  a  prior  review  or  the  original 
LTFV  investigation,  bat  the 
manufacturer  is,  the  cash  deposit  rate 
will  be  the  rate  established  for  the  most 
recent  period  for  the  manufacturer  of 
the  merchandise;  and  (4)  if  neither  the 
exporter  nor  the  manufacturer  is  a  firdi 
covered  in  this  or  any  previous  review 
conducted  by  the  Department  or  the 
LTFV  investigation,  the  cash  deposit  ' 
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rate  will  be  23.80  percent,  the  all  others 
rate  from  the  LFTV  investigation. 

Hiese  deposit  requirements  shall 
remain  in  effect  until  publication  of  the 
final  results  of  the  next  administrative 
review. 

This  notice  serves  as  a  final  reminder 
to  importers  of  their  responsibility 
under  19  CFR  353.26  to  file  a  certificate 
regarding  the  reimbursement  of 
antidumping  duties  prior  to  liquidation 
of  the  relevant  entries  during  this 
review  {}eriod.  Failure  to  comply  with 
this  requirement  could  result  in  the 
Secretary's  presumption  that 
reimbursement  of  antidumping  duties 
occurred  and  the  subsequent  assessment 
of  double  antidiunping  duties. 

This  notice  also  serves  as  a  reminder 
to  parties  subject  to  administrative 
protective  order  (APO)  of  their 
responsibility  concerning  the 
disposition  of  proprietary  information 
disclosed  under  ^PO  in  accordance 
with  19  CFR  353.34(d).  Timely  vnitten 
notification  or  conversion  to  judicial 
protective  order  is  hereby  requested. 
Failure  to  comply  with  the  n^gulations 
and  the  terms  of  the  APO  is  a 
sanctionable  violation. 

This  administrative  review  and  notice 
are  in  accordance  with  section  7Sl(a)(l) 
of  die  Act  (19  U.S.C.  1675(a)(1))  and  19 
CFR  353.22. 

Dated:  December  4, 1996. 
Robert  S.  l.aRiw, 

Actiitg  Assistant  Secretary  fw  Import 
Administration. 

[FR  Doc.  96-31590  Piled  12-12-96: 8:45  ami 


[A-S70-M1] 

Tapered  Roller  Beartnge  and  Parte 
iWeof,  Hniehed  and  Unflniehed, 
From  ttie  People'a  Republic  of  China; 
Final  Reeults  of  Antiduinping  Duty 
Admlnietrative  Reviews 

AGENCY:  Import  Administration, 
International  Trade  Administration. 
Department  of  Commerce. 
ACTION:  Notice  of  final  results  of 
antidiunping  duty  administrative 
'  reviews  of  tapered  roller  bearings  and 
parts  thereof,  finished  and  unfinished, 
from  the  People's  Republic  of  China. 

summary:  On  August  25, 1995,  the 
Department  of  Commerce  (the 
Department)  published  the  preliminary 
results  of  its  administrative  reviews  of 
the  antidumping  duty  order  on  tapered ' 
roller  bearings  (TRBs)  and  parts  thereof, 
finished  and  unfinished,  from  the 
People's  Republic  of  China  (PRC).  The 
periods  of  review  (PORs)  are  Jtme  1, 
1990,  tiuough  May  31, 1991;  June  1, 


1991,  through  May  31, 1992;  and  June 
1, 1992,  Uirough  May  31, 1993. 

Based  aa  our  analysis  of  comments 
received,  we  have  made  changes  to  the 
margin  calculations,  including 
corrections  of  certain  clerical  errors. 
Therefore,  the  final  results  diffier  from 
the  preUminary  results.  The  final 
weighted-average  dumping  margins  are 
listed  below  in  the  section  entitied 
"Final  Results  of  Review." 

We  have  determined  that  sales  have 
been  made  below  foreign  market  value 
(FMV)  during  each  of  the  above  periods. 
Accordingly,  we  will  instruct  the  U.S. 
Customs  Service  to  assess  antidumping 
duties  equal  to  the  difierence  between 
United  States  price  (USP)  and  FMV.Q 
EFFBmvE  DATE:  December  13. 1996. 
FOR  FURTHER  MF0RMAT10N  CONTACT: 
Charles  Riggle,  Hermes  Pinilla,  Andrea 
Chu,  Donald  Littie,  or  Kris  Campbell, 
Import  Administration,  International 
Trade  Administration,  U.S.  Department 
of  Commerce,  14th  Street  and 
Constitution  Avenue,  N.W., 
Washington,  D.C  20230;  telephone 
(202)  482-4733. 

APPUCABLE  STATUTE  AND  REQULATIONB: 
Unless  otherwise  indicated,  all  citations 
to  the  statute  and  to  the  Department's 
regulations  are  references  to  the 
provisions  as  they  existed  on  December 
31, 1994. 

suppLseiTARY  information: 

Background 

On  August  25, 1995,  the  Department 
published  in  the  Federal  Regiirter  the 
preliminary  results  of  its  administrative 
reviews  of  the  antidumping  duty  order 
on  TRBs  from  the  PRQ  See  Tapered 
Roller  Bearing  and  Parts  Thereof, 
Finished  and  Unfinished,  From  tiie 
People's  Republic  of  China;  Preliminary 
Results  of  Antidumping  Duty 
Administrative  Reviews,  60  FR  44302 
(August  25, 1995)  (Preliminary  RMults). 
We  gave  interested  parties  an 
opportunity  to  annment  an  our 

EreUminary  residts  and  held  a  public 
earing  on  October  19, 1995.  The 
following  parties  submitted  comments: 
llie  Timken  Company  (petitioner); 
Shanghai  General  Bearing  Company, 
Limited  (Shanghai);  Guizhou  Machinery 
Import  and  Export  Corporation 
(Guizhou  Machinery),  Henan  Machinery 
and  Equipment  Import  and  Export 
Corporation  (Henan),  Jilin  Province 
Machinny  Import  and  Export 
Corporation  (Jilin),  Liaoning  MEC  Group 
Company  Limited  (Liaoning),  Luoyang 
Bearing  Factory  (Luoyang),  Premier 
Bearing  and  Equipment  Limited 
(Premier),  and  Wafangdian  Bearing 
Industry  Corporation  (Wafangdian) 
(collectively  referred  to  as  Guizhou 


Machinery  et  al.);  Chin  Jun  Industrial 
Limited  (Chin  Jun);  Transcom,     . 
Incorporated  fTranscom);  and  IAS 
Bearing  Company/LSB  Industries  (LftS). 

We  have  conducted  these 
administrative  reviews  in  accmdanoe 
with  section  751(aKl)  of  the  Tariff  Act 
of  1930,  as  amended  (the  Act),  and  19 
CFR  353.22. 

Scope  <rf' Reviews 

Imports  covered  by  these  reviews  are 
shipments  of  TRBs  and  ptirts  thereof, 
finished  and  unfinished,  fix>m  the  PRC. 
This  merchandise  is  classifiable  imder 
the  Harmonized  Tariff  Schedule  (HTS) 
item  numbers  8482.20.00, 
8482.91.00.60,  8482.99.30,  8483.20.40, 
8483.20.80,  8483.30.80.  8483.90.20. 
8483.90.30  and  8483.90.80.  Although 
the  HTS  item  numbers  are  providedfor 
convenience  and  customs  purposes,  our 
written  description  of  the  scope  of  these 
proceedings  is  dispositive. 

Beet  Informatioa  Available 

In  accordance  with  section  776(c)  of 
the  Act,  we  have  determined  that  the 
use  of  the  best  information  available 
(BIA)  is  appropriate  for  a  number  of 
firms.  Fot  certain  firms,  total  BIA  vras 
necessary,  while  for  other  firms  only 
partial  BIA  was  applied.  Our 
application  of  BLA  is  further  discussed 
in  the  Analysis  of  Comments  Received 
section  of  this  notice. 

Analysis  of  Comments  Received 

Comment  1:  Petitioner  argues  that  the 
Department's  preliminary  finding  that 
there  are  nine  independent  Chinese  TRB 
producers  entiUed  to  separate 
antidiunping  margins  and  duty  rates  is 
inconsistent  with  the  preliminary 
determinaticm  that  the  TRB  industry  is 
not  sufficiently  market-oriented  to  allow 
for  the  use  of  home  market  prices. 
Petitioner  states  that,  where  the 
govwnment  retains  significant  control 
over  an  entire  industry,  there  is 
sufficioit  direct  or  indirect  control  to 
warrant  treating  all  of  the  producers  as 
"related"  for  purposes  of  section 
773(e)(4)(F)  of  the  Act  and.  therefore,  to 
calculate  only  a  single  margin  for  these 
companies.  Petitioner  contends  that,  if 
separate  rates  are  calculated,  there  is  a 
strong  incentive  to  channel  U.S.  exports 
throi^  exporters  with  the  lowest 
margins,  and  that  the  record  establishes 
that  various  TRB  producers  not  only 
market  their  own  bearings  but  also 
perform  sales  and  marketing  functions 
Mdth  respect  to  TRB  models  produced 
by  other  companies. 

Petitioner  further  contends  that  the 
Department's  de  jure  and  de  facto 
separate  rates  analysis  places  an 
impossible  burden  of  proof  on  domestic 
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interested  parties  due  to  the  fact  that  a 
state-controlled  economy  can  amend  its 
laws  and  regulations  without  in  fact 
relinquishing  control,  and  domestic 
parties,  as  well  as  the  Department,  lack 
access  to  information  that  would 
indicate  whether  such  control  continues 
after  the  de  jure  amendments. 

Respondents  Cuizhou  Machinery  et 
al.  respond  that  the  Department 
properly  employed  its  standard  separate 
rates  methodology,  as  enunciated  in 
Silicon  Carbide  from  the  People's 
Republic  of  China.  59  FR  22585  (May  2. 
1994). 

Department's  Position:  We  disagree 
with  petitioner.  A  determination  that  a 
company  is  entitled  to  a  separate  rate 
difiins  from  a  market-oriented  industry 
determination  with  respect  to  both  the 
analysis  performed  by  the  Department 
and  the  impact  of  the  decision.  A 
separate  rates  determination  does  not 
presume  to  speak  to  more  than  an 
individual  company's  independence  in 
its  export  activities.  The  analysis  is 
narrowly  focused  and  the  result,  if 
independence  is  found,  is  resultingly 
narrow — the  Department  analyzes  that 
single  company's  U.S.  sales  separately 
and  calculates  a  company-specific 
antidumping  rate.  Thus,  for  purposes  of 
calculating  margins,  %ve  analyze 
whether  specific  exporters  are  free  of 
government  control  over  their  export 
activities,  using  the  criteria  set  forth  in 
Silicon  Carbide.  Those  exporters  who 
establish  their  independence  from 
government  control  are  entitled  to  a 
separate  marein  calculation. 

A  finding  that  a  company  is  entitled 
to  a  separate  rate  does  not  constitute  a 
finding  that  its  home  market  or  third 
country  prices  are  sufficiently  maricet- 
driven  so  that  such  prices  may  be  used 
to  establish  FMV  (which  would  be  the 
result  of  a  market-oriented  industry 
determination).  Rather,  it  indicates  that 
the  company  has  sufficient  control  over 
its  export  activities  so  as  to  prevent  the 
manipulation  of  such  activities  by  a 
government  seeking  to  channel  exports 
through  companies  with  relatively  low 
dumping  rates.  See  Disposable  Pocket 
Lifters  from  the  People's  Republic  of 
China:  Final  Determination  of  Sales  at 
Less  Than  Fair  Va/ue,-60  FR  22359. 
22363  (May  5, 1995). 

Petitioner's  argument  that  there  is 
sufficient  direct  or  indirect  government 
control  to  treat  all  exporters  as  "related" 
is  unsupported  by  the  record.  The  PRC 
companies  that  responded  to  our 
questionnaire  submitted  information 
indicating  a  lack  of  both  de  jure  and  de 
facto  control  over  their  export  activities. 
Contrary  to  petitioner's  claim  that  the 
necessary  information  concerning  the  de 
facto  portion  of  the  analysis  is 


inaccessible  to  both  petitioner  and  to 
the  Department,  such  information  was 
in  fact  subject  to  verification  and  was 
discussed  in  the  relevant  verification 
reports.  Based  an  our  analysis  of  the 
Silicon  Carbide  factors,  the  verified 
information  on  the  record  supports  our 
determination  that  these  nine 
respondents  are,  both  in  law  and  in  fact, 
bee  of  government  control  over  their 
export  activities.  Thus,  it  would  be 
inappropriate  to  treat  these  firms  as  a 
single  enterprise  and  give  than  a  single 
margin.  Therefore,  we  have  continued  to 
calculate  separate  margins  for  these 
companies. 

Comment  2:  Petitioner  argues  that  the 
Department  should  base  the  values  of  all 
factors  of  production  (FOP)  on  the 
annual  report  of  SKF  bidia  (SKF).  to  the 
preliminary  results,  the  Department 
used  the  SKF  report  to  value  three 
factors  (overhead:  selling,  general,  and 
administrative  expenses  (SG&A);  profit), 
and  the  Department  derived  values  for 
the  direct  labor  and  raw  material  factors 
from  two  other,  unrelated  sources 
(Intemational  Labor  Office  (ZLO) 
statistics  and  todian  import  statistics, 
respectively).  Petitioner  argues  that  the 
armual  report  of  SKF  is  the  only  record 
source  that  yields  values  for  all  five 
factors  and  that,  as  such,  the  SKF  report 
is  a  single,  coherent  source  that  includes 
89gregable  information  on  each  of  the 
principal  factors  of  production  and 
other  costs  necessary  to  construct  FMV. 
Petitioner  ftnlher  daims  that  using 
other  sources  to  value  labor  and  raw 
materials,  while  using  SKF's  labor  and 
raw  materials  information  to  derive 
overhead,  SG&A  and  profit,  is 
inherantiy  distortive.  (The  Department 
included  SKF's  material  and  labor 
expenses  in  the  denominator  of  the 
calculation  of  percentages  for  factory 
overhead,  SGAA  and  profit.) 

Petitioner  states  that  the  use  of  the 
SKF  report  for  all  POP  values  is 
consistent  with  the  importance  the 
courts  attach  to  use  of  a  single  source 
when  possible  (citing  Timken  Co.  v. 
United  States,  12  OT  955,  962,  963,  699 
F.  Supp.  300,  306,  307  (1988).  affirmed 
894  F.2d  385  (Fed.  Cir.  1990) 
(collectively  Timken)),  and  suggests  that 
the  SKF  report  most  nearly 
approximates  a  vwified,  surrogate 
questionnaire  response  of  the  type  the 
Department  formerly  sought  from 
producers  in  potential  surrogate 
coimtries. 

Petitioner  further  contends  that, 
whereas  SKF's  costs  and  expenses 
represent  those  of  a  producer  of  the 
.class  or  kind  of  merchandise  subject  to 
review,  the  surrogate  data  for  direct 
labor  and  raw  materials  the  Department 
used  cover  a  broad  range  of  industries 


and  products.  Petitioner  claims  that  the 
direct  labor  classification  the 
Department  used  covers,  in  addition  to 
bearings  producers,  hundreds  of 
industry  sectors  under  broad  headings 
unrelated  to  bearings  production,  and 
argues  that  there  is  no  rational  basis  for 
using  such  a  non-specific  source  as  a 
surrogate  when  the  actual  cost  data  of 
an  todian  bearings  producer  is  available. 

Petitioner  notes  tnat  record  evidence 
shows  the  costs  of  raw  materials  and 
labor  incurred  by  actual  bearings 
producers  m  todia  to  be  consistently 
higher  than  the  trade  statistics  values 
used  by  the  Department  to  the 
prelimtoary  results,  either  because  the 
industries  or  product  categories  covered 
by  the  labor  and  raw  materials  sources 
are  overly  broad  or  because  domestic 
prices  are  different  from  those  of 
imports.  Finally,  petitioner  adds  that  the 
tofonnation  to  the  SKF  report  could  be 
adjusted  by  the  Department  using  its 
normal  price-todex  approach  for  use  to 
all  three  review  periods. 

Petitioner  argues  to  the  alternative 
that,  to  the  event  that  the  Department 
does  not  use  the  SKF  report  to  value  all 
FOP,  the  overhead  and  SG&A  rates  must 
be  adjusted  to  refiect  the  use  of  lower 
materials  and  labor  values  from  the 
separate  sources.  Petitioner  claims  it 
would  be  distortive  to  toclude  SKF's 
full  materials  and  labor  costs  to  the  cost 
of  manufacture  (COM)  denominator  of 
the  overhead  and  SG&A  calculations 
unless  they  are  also  the  basis  for  valutog 
the  raw  materials  and  direct  labor 
factors  in  the  constructed  value  (CV) 
calculation.  Petitioner  proposes  that  the 
Department  multiply  the  total  weight  of 
materials  for  SKF  by  the  average  value 
of  steel  that  will  be  used  in  the  final 
results  and  the  total  number  of  hours 
worked  at  SKF  by  the  ILO  labor  value 
used  for  the  material  and  labor  figures 
the  Department  included  to  the 
overhead  and  SG&A  calculations. 

Petitioner  states  that  the  most  obvious 
adjustment  needed  to  the  materials 
element  of  the  overhead  and  SG&A 
calculations  is  due  to  the  Department's 
use  of  todian  values  free  of  duties; 
specifically,  because  the  todian  import 
data  applied  in  the  preliminary  results 
are  based  on  pre-duty^  import  values,  it 
is  toappropriate  to  use  an  SKF  materials  ■ 
value  that  includes  duties  in  the 
overhead  and  SG&A  calculations. 
Petitioner  suggests  that,  if  the 
Department  does  not  apply  the 
adjustment  proposed  above,  i.e.,  total 
SKF  material  weight  times  the  Indian 
value  used,  the  amount  of  duties  paid 
by  SKF  on  imported  materials,  as 
indicated  to  the  SKF  annual  report, 
should  be  deducted  from  the  materials 
total  to  the  overhead  and  SG&A 
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calculations  in  order  to  derive  apples-to- 
apples  ratios. 

Guizbou  Machinery  et  al.  respond  by 
arguing  tbat  it  is  irrelevant  whether  the 
S^  report  represents  a  single,  coherent 
source  for  valuing  all  FOP  components 
and  note  that  the  Department 
consistently  uses  multiple  sources  of 
information  for  surrogate  data  in  NME 
cases  (citing  Final  Determination  of 
Sales  at  Less  Than  Fair  Value:  Sebacic 
Acid  from  the  People's  Republic  of 
China.  59  FR  28053  (May  31. 1994) 
[Sebacic  Acid),  and  Final  Determination 
of  Sales  at  Less  Than  Fair  Value: 
Certain  Cased  Pencils  from  the  People's 
Republic  of  China,  59  FR  55625 
(November  8, 1994)  (Certain  Cased 
Pencils)).  Guizhou  Machinery  et  al.  add 
that  petitioner's  citation  to  Timken  is 
misplaced  and  state  that,  in  that  case, 
the  Department  was  not  criticized  for 
the  use  of  different  sources  but  for  the 
disparity  between  the  ratios  resulting 
from  the  Department's  calculation  and 
other  ratios  on  the  record. 

Guizhou  Machinery  et  al.  further  state 
that  the  fact  that  the  SKF  report  contains 
costs  and  expenses  incurred  by  a 
producer  of  the  class  or  kind  of 
merchandise  sub)ect  to  review  does  not 
make  the  report  a  better  source  of 
surrogate  data.  On  the  contrary, 
Guizhou  Machinery  et  al.  state,  whereas 
there  is  no  evidence  to  indicate  that  SKF 
used  the  same  type  of  steel  as 
respondents,  the  Indian  import  statistics 
enable  the  Department  to  pinpoint  a 
particular  type  of  steel. 

In  response  to  petitioner's  argument 
that  it  is  inherently  distortive  to  use  the 
SKF  report  for  overhead,  SGftA  and 
profit,  but  not  for  materials  and  labor, 
Guizhou  Machinery  et  al.  and  Chin  )un 
argue  that  it  would  be  more  distortive  to 
use  the  SKF  report  for  the  materials 
component  due  to  a  lack  of  detail 
regarding  the  types  of  steel  SKF  used. 
Chin  )un  notes  that  the  SKF  steel  prices 
do  not  provide  separate  prices  for  bar, 
rod  or  steel  sheet,  but  instead  provide  a 
single  figure  for  all  steel  used  in  the 
factory,  including  steel  used  in  the 
production  of  non-subject  merchandise. 
Chin  Jun  submits  that  the  petitioner,  the 
Department,  and  respondents  do  not 
have  any  idea  what  types  of  steel  were 
included  in  SKF's  material  cost 
calculation.  Guizhou  Machinery  et  al. 
add  that  petitioner  has  provided  no 
information  demonstrating  that  the  SKF 
report  covers  the  specific  steel  inputs 
relevant  to  subject  merchandise. 

Guizhou  Machinery  et  al.  and  Chin 
Jun  also  dismiss  petitioner's  claim  that 
the  SKF  report  most  nearly 
approximates  a  verified  surrogate 
questionnaire  response.  Respondents 
state  that  an  annual  report,  though 


periiaps  audited,  is  not  verified  and  note 
that  the  Department  has  a  preference  for 
verifiable,  public  information  (citing 
Sebacic  Acid  and  Final  Determination 
of  Sales  at  Less  Than  Fair  Value: 
Manganese  Sulphate  from  the  People's 
Republic  of  China,  60  FR  52155 
(October  5, 1995)  [iAmganese 
Sulphate);  Final  Determination  of  Sales 
at  Less  Than  Fair  Value:  Certain  Caibon 
Steel  Butt-Weld  Pipe  Fittings  from  the 
People's  Republic  of  China,  58  FR  21058 
(May'  18, 1992)). 

Guizhou  Machinery  et  al.  re^>ond  to  - 
petitioner's  contention  that  the  cost  of 
direct  materials  of  actual  bearings 
producers  in  India  is  shown  to  be 
consistently  higher  than  the  trade- 
statistics  values  used  in  the  preliminary 
results  by  stating  that  such  a  fact  does 
not  render  the  trade  statistics  incorrect 
and  that,  furthermore,  there  is  nothing 
in  the  law  requiring  the  D^artment  to 
use  the  highest  value  in  choosing 
surrogate  values. 

Shanghai  states  that,  in  the  event  that 
the  Department  rejects  the  use  of  SKF 
materials,  labor,  and  other  costs  except 
overhead,  profit  and  SG&A,  the 
Department  should  not  further  adjust 
overtiead  and  SG&A  as  suggested  by 
petitioner's  argument  in  the  alternative 
Shanghai  notes  that  the  SKF  report 
indicates  that,  in  addition  to  TRB 
production,  SKF  has  other  lines  of 
business,  including  the  manufacture  of 
textile  machine  components  and  other 
types  of  bearings.  Shanghai  contends 
that  the  report  does  not  allow  for  the 
allocation  of  labor  or  materials  to  TRB 
production  for  SKF's  overhead  and 
SG&A,  and  there  is  insufficient 
information  on  which  to  base 
adjustments  to  overhead  and  SG&A 
based  on  different  valuations  of 
materials  and  labor  used  for  TRB 
production.  Finally,  Shanghai  notes 
that,  since  the  report  contains  no 
information  concerning  the  proportion 
of  material  represented  by  TRB  steel 
costs,  what  portion  of  SIGN'S  steel  was 
imported,  or  how  much  was  paid  in 
duties,  if  the  Department  continues  to 
use  the  SKF  report  for  overhead  and 
SG&A  it  should  make  no  further 
adjustment  to  the  rate  used  for  the 
preliminary  results. 

Department's  Position:  We  agree  with 
respondents.  Section  773(c)(1)  of  the 
Act  states  that,  for  purposes  of 
determining  FMV  in  a  non-market 
economy,  "the  valuation  of  the  footers 
of  producticm  shall  be  based  on  the  best 
available  information  r^arding  the 
values  of  such  factors.  *  »  •"  Our 
preference  is  to  value  factors  using 
pubUc  information  (PI)  that  is  most 
closely  concurrent  to  the  specific  POR. 
See  Final  Determination  of  Sales  at  Less 


Than  Fair  Value:  Drawer  Slides  from  the 
PRC.  60  FR  54472,  54476  (October  24, 
1995)  [Drawer  Slides).  Based  on  the 
record  evidence  for  each  of  these  three 
reviews  we  have  determined  that 
surrogate  country  import  statistics 
(Indonesian  for  valuing  steel  used  to 
produce  cups  and  cones,  and  Indian  for 
steel  used  to  produce  rollers  and  cages), 
exclusive  of  import  duties,  comprise  the 
best  available  information  for  valuing 
raw  material  costs.  Our  reasons  for 
preferring  Indonesia,  rather  than  our 
primary  surrogate,  India,  for  valuing 
steel  used  to  produce  cups  and  cones 
are  set  forth  in  our  response  to 
Commeitf  4. 

We  prefer  published  import  data  to 
the  SKF  data  in  valuing  the  material 
FOP  for  the  following  reasons.  First,  «tre 
are  able  to  obtain  data  specific  to  each 
POR,  which  more  closely  reflect  the 
costs  to  producers  during  the  POR. 
Second,  the  raw  materials  costs  from  the 
SKF  repcHl  do  not  specify  the  types  of 
steel  purchased  by  SKF.  Although  we 
agree  with  petitioner's  point  that  SKF  is 
a  producer  of  subject  merchandise,  the 
report  identifies  other  products  it 
manufectures.  From  the  information 
contained  in  the  SKF  report,  we  are 
unable  to  allocate  direct  labor  and  raw 
materials  expenses  to  the  production  of 
subject  merchandise.  Therefore, 
contrary  to  petitioner's  assertion,  we 
find  that  the  use  of  the  SKF  data  in 
valuing  material  and  labor  costs  would 
lead  to  distortive  results. 

We  also  disagree  with  petitioner's 
contention  that  the  overiiead  and  SG&A 
rates  should  be  adjusted  if  we  continue 
to  use  the  SKF  r^ort  to  value  these 
rates  while  valuing  the  material  and 
labor  FOP  using  other  sources. 

In  deriving  these  rates,  we  used  the 
SKF  India  data  both  with  respect  to  the 
nimierators  (total  oveiiiead  and  SG&A 
expenses,  respectively)  and 
denominator  (total  cost  of 
manufecturing  (COM)),  because  this 
most  acciirately  reflects  the  ratios  of 
overhead  to  COM  and  of  SG&A  to  COM 
in  the  surrogate  country.  These  ratios, 
when  multiplied  by  the  product-specific 
material  and  labor  fectors  of  production 
of  each  respondent  in  these  reviews, 
thereby  constitute  the  best  available 
information  concerning  the  overhead  , 
and  SG&A  expenses  that  would  be 
incurred  by  those  bearings  producers 
given  their  particular  factors  of 
production  for  those  products. 
Petitioner's  recommended  adjustment 
would  affect  (reduce)  the  denominator 
by  introducing  elements  unrelated  to 
SKF's  experience,  but  would  leave  the 
oveiiiead  and  SG&A  expenses  in  the 
numerator  unchanged.  We  find  that  this 
adjustment  would  itself  distort  the 
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overhead  and  SG&A  experience  of  the 
surrogate,  rather  than  curing  any 
distortion  in  our  calculations. 

We  also  disagree  with  petitioner's 
argument  that  an  adjustment  should  be 
made  for  duties  paid  on  material 
imports  included  in  the  denominator  of 
the  overhead  and  SG&A  expense  ratios. 
We  multiplied  the  overhead  and  SGAA 
rates  by  the  material  and  labor  values 
we  used  in  our  factors  calculation.  Such 
values  do  not  include  import  duties 
because  they  are  an  estimate  of  a  PRC 
producer's  domestically  sourced 
material  and  labor  production  expenses. 
Although  we  would  not  include  duties 
paid  on  the  importation  of  merchandise 
by  SKF,  we  have  no  evidence  as  to  the 
amount  of  duties,  if  any,  included  in 
SKF's  raw  materials  costs.  Therefore,  we 
did  not  subtract  any  amount  for  import 
duties  in  our  calculation  of  overhead 
and  SG&A  percentages. 

Comment  3:  Petitioner  argues  that,  in 
order  to  conform  with  the  Department's 
standard  practice  of  using  surrogate 
values  from  a  time  period 
contemp<Haneous  with  the  POR,  the 
Department  should  use  data  relating  as 
closely  as  possible  to  each  POR  (citing 
Heavy  Forged  Hand  Tools,  Finished  or 
Unfinished.  With  or  Without  Handles, 
from  the  People's  Republic  of  China; 
Final  Results  of  Administrative  Review, 
60  FR  49251,  49253  (September  22, 
1995)  (Hand  Tools)).  Petitioner  states 
that,  although  the  April-December  1991 
surrogate  value  data  assigned  for  raw 
material  inputs  in  the  preliminary 
results  could  rationally  be  used  for  the 
1991-92  POR,  Indian  import  data  from 
the  relevant  periods  should  be  used  for 
the  1990-91  and  the  1992-93  FORs. 
Alternatively,  citing  Tapered  Holler 
Bearings  and  Parts  Thereof,  Finished 
and  Unfinished,  from  the  People's 
Republic  of  China;  Preliminary  Results 
of  Antidumping  Duty  Administrative 
Review,  60  FR  49572  (September  26, 
1995),  petitioner  suggests  that  data  for 
the  1993-94  review  might  be  used  for 
the  1992-93  POR. 

Guizhou  Machinery  et  al.  note  that 
petitioner's  preferred  source  from  which 
the  Department  would  value  raw 
material  inputs  is  the  annual  report 
from  SKF,  which  covers  the  period 
April  1. 1990.  through  March  31. 1991, 
and  argue  that  the  data  the  Department 
used  in  the  preliminary  results  is  more 
contemporaneous  than  the  SKF  report 
in  that  it  overlaps — at  least  in  part — two 
of  the  three  PORs  in  question.  In 
addition,  Guizhou  Machinery  et  al. 
claim  that  data  used  for  the  1993-94 
review  (the  September  26, 1995, 
preliminary  results)  should  not  be 
considered  because  these  statistics  are 
not  included  in  the  administrative 


records  for  the  reviews  at  issue,  nor  are 
they  relevafnt  to  the  time  periods  of 
these  reviews. 

Department's  Position:  We  agree  with 
petitioner  that,  consistent  with  Htuid 
Tools,  it  is  preferable,  for  the  sake  of 
accuracy,  to  apply  surrogate  values 
coincident  with  the  POR  whenever 
possible.  For  these  final  results,  we  have 
applied  surrogate  steel  values 
coincident  to  each  POR.  The  Indian 
import  statistics  and  the  Indonesian 
import  statistics  that  we  used  are 
compiled  on  a  monthly  basis. 
Accordingly,  we  calculated  POR 
weighted-average  values  using  the 
months  June  through  May  for  each  POR. 

Comment  4:  Petitioner  and 
respondents  Shanghai,  Guizhou 
Machinery  et  al.,  and  Chin  Jun  all 
submitted  comments  regarding  the 
appropriate  Indian  import  classification 
numbers)  to  be  used  in  valuing  the  steel 
that  comprises  the  raw  materials  factor 
of  production.  Petitioner  argues  that,  in 
the  event  that  the  Department  does  not 
use  the  SKF  report  to  derive  this  factor, 
the  eight-digit  Indian  import 
classification  number  7228.30.19  should 
be  used  to  value  steel  bar  and  rod  that 
was  used  to  manufacture  cups  and 
cones.  Petitioner  notes  that,  whereas  the 
Department  used  eight-digit  categories 
to  value  steel  sheet  that  was  used  for 
cages  and  steel  rod  that  was  used  for 
rollers,  the  Department  used  a  broader 
six-digit  category  (7228.30)  for  steel  bar 
used  to  manufiscture  cups  and  cones. 
Petitioner  argues  that  category  7228.30 
includes  sub-categories  of  steel  that  are 
not  appropriate  to  the  manufacture  of 
TRBs.  Spedfically.  categories 
7228.30.01  and  7228.30.09  include 
"bright  bars  of  alloy  tool  steel"  and 
"bright  bars  of  other  steel,"  resj)ectively. 
Petitioner  states  that  these  are  bars  with 
bright,  high-finish  surfaces,  which  are 
not  used  in  the  manufacture  of  TRBs,  as 
the  high  finish  would  be  useless  given 
the  cutting,  grinding  and  boning 
involved  in  TRB  production. 

Petitioner  further  claims  that 
categories  7228.30.12,  "bars  and  rods  of 
spring  steel,"  and  7228.30.14.  "bars  and 
rods  of  tool  and  die  steel,"  contain  steel 
used  for  specific  applications  apart  from 
TRB  manufacture.  Thus,  petitioner 
argues,  the  Department  should  use  the 
"others"  category  (7228.30.19),  which  it 
claims  is  a  residual  category  containing 
the  steel  used  in  the  manufacture  of 
TRBs. 

Shanghai  submits  that  category  ^ 
7228.30.01,  "bright  bars  of  alloy  tool 
steel,"  is  the  only  category  of  Indian 
imports  that  could  possibly  contain  the 
type  of  steel  used  in  the  production  of 
cups  and  cones.  Shanghai  claims  that 
'  this  category  shares  with  U.S.  HTS 


category  7228.30.20  the  particular 
characteristics  of  hot-rolled,  hot-drawn 
or  extruded  steel  used  for  cups  and 
cones. 

Shanghai  notes  that  the  Department's 
past  use  of  import  statistics  as  a 
surrogate  source  of  data  has  been 
affirmed  if  the  import  categories 
accurately  reflect  the  material  used  to 
produce  the  product  in  question  (citing 
Sigma  Corp.  v.  United  States,  Slip  Op. 
93-230  (GIT  Dec.  8,  1993); 
Tehnoimportexport  v.  United  States. 
766  F.  Supp.  1169  (CIT  1991);  and 
Tehnoimportexport  v.  United  States. 
783  F.  Supp.  1401  (CIT  1992)).  Shanghai 
states  it  follows  that  use  of  an 
inappropriate  import  category  would 
not  be  affirmed  and  argues  that  the 
inclusion  of  steel  categories  other  than 
7228.30.01  to  value  cups  and  cones 
renders  the  Department's  surrogate  steel 
costs  for  cups  and  cones  inaccurate. 
Shanghai  notes  that  the  "others" 
category  put  forward  by  petitioner. 
7228.30.19,  includes  all  types  of  steel 
within  the  7228.30  basket  other  than 
those  specifically  covered  by  separate 
eight-digit  categories.  Shan^ai 
contends  that  such  "others"  categories 
are  not  intended  to  duplicate  what  is 
contained  in  the  separate  individual 
categories,  and  it  is  unreasonable, 
therefore,  to  conclude  that  the  "others^' 
category  includes  merchandise  that  falls 
within  7228.30.01. 

Shanghai  additionally  argues  that 
category  7228.30.01  should  be  further 
adjusted  to  exclude  exports  from  Poland 
and  Italy.  Shanghai  argues  that  Indian 
imports  bom  Poland  should  be 
excluded  on  the  basis  that  the 
Department  considered  Poland  to  be  an 
NME  country  during  the  period  covered 
by  the  Indian  imf>ort  statistics,  and  that 
Indian  imports  from  Italy  should  be 
deleted  bocause  the  Italian  prices  are 
aberrational  compared  with  other 
imports  in  the  category.  Shanghai 
contends  that  it  is  reasonable  to  assume 
that  this  import  was  of  a  ty[>e  of  steel 
diCforent  from  that  used  in  the 
production  of  cups  and  cones  and,  as 
such,  should  be  excluded  as 
unrepresentative  of  the  type  of  steel 
used  by  PRC  producers  (citing  Final 
Determination  of  Sales  at  Less  Than 
Fair  Value:  Circular  Welded  Non-Alloy 
Steel  Pipe  From  Romania,  57  FR  42957 
(September  7, 1992)  (Steel  Pipe)). 

Petitioner  contends  that  Shanghai's 
claim  regarding  category  7228.30.01 
(bright  }Mt)  as  the  only  category  of 
Indian  steel  imports  that  could  possibly 
contain  the  type  of  steel  used  in  the 
production  of  cups  and  cones  is 
contrary  to  fact  because,  to  the  best  of 
its  knowledge,  no  one  has  ever  before 
suggested  tn  the  course  of  this  or  any 
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other  bearing  proceeding  that  bright  bars 
are  used  to  manu&ctiire  bearings. 
Petitioner  states  that,  by  similarly    . 
excluding  other  specific  eight-  digit 
categories  which,  like  7228.30.01,  are 
known  not  to  include  bearing  steel, 
category  7228.30.19  remains  the  only 
category  in  subchapter  7228  that  would 
contain  bearing  steel. 

With  respect  to  Shanghai's  argument 
that  Indian  imports  from  Italy  be 
excluded  from  7228.30.01  as 
unrepresentative  of  the  steel  type  used 
to  manufacture  bearings,  petitioner 
reasserts  its  argument  that  the  entire 
category,  7228.30.01,  is 
unrepresentative  of  bearing  steel  and 
that  Shanghai's  argument  is  therefore 
irrelevant.  Notwithstanding  this  point, 
petitioner  takes  issue  with  Shan^ai's 
citing  to  Steel  Pipe  as  an  example  in 
whidi  the  Department  excluded  certain 
higher  priced  imports  as 
unrepresentative  of  the  type  of  steel 
used  to  manufacture  the  product  in 
question.  Petitioner  claims,  first,  that 
bearing  quality  steel  is  inherently  higher 
quality  steel  than  the  non-alloy  product 
at  issue  in  Steel  Pipe.  Petitioner  further 
argues  that  a  higher  vahie  in  a  basket 
category  might  represent  the  only 
bearing  quality  import  in  the  category. 

With  req>ect  to  Shanghai's  argument 
concerning  the  exclusion  of  steel . 
imports  from  Poland,  petitioner  asserts 
that  Poland  is  properly  regarded  as  a 
market-economy  country  for  purposes  of 
these  reviews  and,  thus,  Indian  steel 
imports  from  Poland  should  not  be 
excluded.  Petitioner  notes  that  the 
Department  determined  that  Poland  had 
completed  the  transition  to  a  market 
economy  by  1992,  citing  Final 
Detmmination  of  Sales  at  Less  Than 
Fair  Value:  Certain  Cut-to-Lengfh 
Carbon  Steel  Plate  From  Poland,  58  PR 
37205  (July  9, 1993)  [Steel  Plate). 
Petitioner  contends  that,  while  the 
finding  was  limited  to  1992  because  the 
period  of  investigation  at  issue  was 
1992,  it  is  reasonable  to  consider  Poland 
to  have  been  a  market-economy  country 
for  these  PORs  because  such  a 
transformation  could  not  be 
instantaneous. 

Guizhou  Machinery  et  al.  dispute 
petitioner's  argument  regarding  the  use 
of  steel  category  7228.30.19,  contending 
that  petitioner  suggests  replacing  one 
basket  category,  7228.30,  with  another 
basket  category,  7228.30.19.  Guizhou 
Machinery  et  al.  insist  that  petitioner's 
reasons  for  opposing  the  use  of  category 
7228.30  apply  as  well  to  category 
7228.30.19  and,  therefore,  do  not 
provide  compelling  reasons  for  the 
Department  to  change  categories. 

ui  its  rebuttal  comments,  Shanghai 
concurs  with  Guizhou  Machinery  et  al. 


that  the  Department  should  reject 
petitioner's  suggestion  that  the  ei^t 
digit  "others"  category  (7228.30.19)  is 
the  best  category  for  valuing  steel  used 
to  produce  cups  and  cones.  Although 
Shanghai  agrees  with  petitioner  that 
there  is  no  eight-digit  category  in  the 
Indian  import  statistics  isolating  bearing 
quality  steel  (noting  that  7228.30.12  and 
7228.30.14  are  clearly  inapplicable), 
Shanghai  contends  that  the  "others" 
category  recommended  by  petitioner  is 
too  general  and  anonymous,  containing 
steel  imports  of  unknown  types  and 
quantities.  Shanghai  suggests  in  its 
rebuttal  that  the  Department  could  use 
category  7227.90.11  (coil  steel), 
speculating  that  the  type  of  ball  bearing 
steel  used  by  Chinese  producers  might 
enter  India  under  this  category  number. 

Chin  Jun  argues  that  use  of  the  basket 
category  7228.30  is  unreUable,  in  that  it 
contains  a  wide  variety  of  steel  products 
with  a  corresponding  wide  variety  of 
prices.  With  regard  to  petitioner's 
argument  that  the  Department  use 
category  7228.30.19,  Chin  Jun  asserts 
that  use  of  this  category  would  be 
incorrect  unless  aberrational  data  are 
excluded.  Chin  Jun  states  that  the  range 
of  prices  within  this  category  is 
staggering  and  notes  that  as  a  residiul 
category  it  contains  many  diffiarent 
types  of  steel.  Although  acknowledging 
that  it  is  uuclear  whether  category 
7228.30.19  is  directly  comparable  to 
U.S.  HTS  category  7228.3^80— the 
residual  category  imder  HTS  7228.30 — 
Chin  Jun  states  that  the  Indian  data  are 
aberrational  by  comparison  to  U.S.  data 
from  HTS  7228.30.80.  Chin  Jun  argues 
that  the  Department  should,  as  it  hJas  in 
the  past,  adjust  the  basket  category  in 
ordw  to  obtain  a  "more  reasonable 
indicati<ui  of  the  market-based  price  for 
the  type  of  steel  used"  (dting  Steel 
Pipe).  Chin  Jim  suggests  that  the 
Department  could  accomplish  such  an 
adjustm«it  by  excluding  all  steel  priced 
more  than  $1,000  per  metric  ton. 

Qiin  Jun  also  contends  that  category 
7227.90.11  is  the  correct  category  for 
steel  used  in  the  manufectiue  of  rollers 
and  that  the  Department  erred  in  using 
category  7228.50.09,  which  is 
comprised  of  cold-rolled  steel. 

With  respect  to  this  last  contention, 
petitioner  notes  that  Chin  Jun  placed  on 
the  record  its  supplier's  statement  that 
the  supplier  "uses  cold-rolled  alloy  steel 
rod  to  manufacture  rollers."  Public 
Version  of  Questionnaire  Response  of 
Chin  fun  Supplier,  August  31,  1994,  at 
6.  In  addition,  petitioner  notes,  other 
companies  responded  the  same  way. 

Departments  Position:  We  agree  with 
petitioner  that  none  of  the  eight-digit 
tariff  categories  within  the  7228.30  steel 
group  correspond  specifically  to  bearing 


quality  steel  used  to  manubcture  cups 
and  cones,  but  do  not  agree  that  the  best 
recourse  is  to  the  eight-di^t  "others" 
cat^ory  (7228.30.19)  within  this  group. 
We  have  determined  that  the  use  of 
Indian  import  data  is  not  appropriate  to 
value  cups  and  cones  in  this  case 
because,  as  noted  in  the  arguments 
above  and  as  shown  below,  we  are 
unable  to  isolate  bearing  quality  steel 
and,  as  discussed  below,  tne  value  of 
the  Indian  import  data  is  not  reliable. 
See  Drawer  Slides  at  54475-76. 

We  have  examined  each  of  the  eight- 
digit  categories  within  the  Indian 
7228.30  group  and  have  found  that, 
although  bearing  quality  steel  used  to 
manufacture  cups  and  cones  is  most 
likely  contained  within  this  basket 
category,  there  is  no  eight-digit  sub- 
category that  is  reasonably  specific  to 
this  type  of  steel.  We  eliminated  the 
specific  categories  of  alloy  steel, 
commonly  identified  by  petitioner  and 
respondents,  that  are  cleariy  not  bearing 
quality  steel,  as  follows.  Under  the 
Indian  tariff  system,  bearing  quality 
steel  used  to  maniifacture  cups  and 
cones  is  contained  within  the  broad 
categonr  7228.30  (Other  Bars  &  Rods. 
Hot-Rolled,  Hot-Drawn  &  Extruded). 
However,  none  of  tb*"  nnmed  sub- 
categories of  this  grouping 
(7228.30.01— bri^t  bars  of  alloy  tool 
steel;  7228.30.ogi— bright  bars  of  other 
steel;  7228.30.12— bars  and  rods  of 
spring  steel;  and  7228.30.14 — bars  and 
rods  of  tool  and  die  steel)  contains  steel 
used  in  the  production  of  subject 
merchandise.  This  leaves  an  "others" 
category  of  steel,  7228.30.18.  However, 
we  have  no  information  concerning 
what  this  category  contains,  and  none  of 
the  parties  in  this  proceeding  has 
suggested  that  this  category  spedfically 
isolates  bearing  quality  steel.  Purther, 
the  value  of  steel  in  this  eight  digit        " 
residual  category  is  greater  than  the 
value  of  the  general  six-digit  basket 
category  (7228.30).  which  in  turn  is 
valued  too  high  to  be  considered  a 
reliable  indicator  of  the  price  of  bearing 
quality  steel,  as  shown  bslow. 

Where  questions  have  been  raised 
about  PI  with  respect  to  particular 
material  inputs  in  a  chosen  surrogate 
country,  it  is  the  Department's 
responsibility  to  examine  that  PI.  See 
Drawer  Slides  at  54475-76;  Certain 
Cased  Pencils.  59  PR  55633,  55629 
(1994).  Because  all  parties  raised 
questions  about  the  validity  of  the 
Indian  import  data  used  to  value  cups 
and  cones  in  the  preliminary  results,  we 
compared  the  value  of  Indian  imports  in 
category  7228.30  with  the  only  record 
source  that  specifically  isolates  bearing 
quality  steel  used  to  manufacture  cups 
and  cones:  import  data  r^arding  U.S. 
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tariff  category  7228.20.30  ("bearing 
quality  steel").  We  found  that,  for  the 
time  period  covered  by  the  PORs,  the 
value  of  the  Indian  basket  category 
7228.30  was  approximately  SO  percent 
higher  than  the  bearing  quality  steel 
imported  into  the  United  States.  The 
Indian  eight-digit  "others"  category 
recommended  by  petitioner,  valued 
approximately  75  percent  higher  than^ 
the  U.S.  import  data,  was  even  more 
unreliable  in  comparison  with  the  value 
of  bearing-quality  steel. 

fa)  light  oi  these  findings,  we  have 
determined  that  the  faidian  import  data 
that  «ve  used  to  value  cups  and  cones  in 
the  preliminary  results  is  not  reliable. 
For  these  final  results,  we  are  using 
import  data  from  a  secondary  surrogate, 
Indonesia,  a  producer  of  merchandise 
comparable  to  TRBs,  to  value  steel  used 
to  produce  these  components.  As  with 
India,  we  were  unable  to  isolate  the 
value  of  bearing-quality  steel  or  identify 
an  eight-digit  category  containing  such 
steel  imported  into  Indonesia;  however, 
unlike  the  Indian  data,  the  Indonesian 
six-digit  category  7228.30  closely 
approximates  the  value  of  U.S.  imports 
of  bearing-quality  steel,  as  well  as  the 
comparable  six-digit  category  in  the 
United  States.  Thus,  we  have 
determined  that  Indonesian  category 
7228.30,  which  is  the  narrowest 
category  we  can  determine  would 
contain  bearing-quality  steel,  is  the  best 
available  information  for  valuing  steel 
used  to  produce  cups  and  cones. 
Although  Indonesia  is  not  the  first- 
choice  surrogate  country  in  these 
reviews,  in  past  cases  the  Department 
has  used  values  from  other  surrogate 
coimtries  for  inputs  where  the  value  for 
the  first-choice  surrogate  coimtry  was 
determined  to  be  unreUable.  See  Dmwer 
Slides  at  54475-76:  Cased  Pencils  at 
55629;  Certain  Helical  Spring  Lock 
Washers.  58  FR  48833,  48835  (Sept.  20, 
1993).  Because  we  are  valuing  the  steel 
used  to  produce  cups  and  cones  using 
Indonesian  import  data,  we  are  valuing 
the  scrap  offeet  to  this  steel  value  using 
the  same  source. 

We  also  disagree  with  Shanghai 
regarding  the  appropriateness  of  Indian 
category  7227.90.11  as  the  steel  type  for 
cups  and  cones.  Respondents  reported 
that  they  use  hot-rolled  steel  bar  to 
manufacture  cups  and  cones.  Category 
7227.90.11  is  coil  steel  and  is 
necessarily  produced  by  a  different  mill 
than  bar  steel.  No  respondent  reported 
using  coil  steel  to  manufacture  cups  and 
cones.  In  addition,  during  factory  tours 
of  various  FRC-based  bearings 
producers  we  found  no  evidence  that 
any  producer  uses  coil  steel  to 
manufacture  cups  and  cones.  Finally, 
we  note  that  in  its  case  brief  (at  7) 


Shanghai  claimed  that  "the  only 
category  of  Indian  steel  imports  which 
could  possibly  contain  the  type  of  steel 
used  in  the  production  of  cups  and 
cones  is  AC  72283001,  Bright  Bars  of 
Alloy  Tool  Steel." 

With  respect  to  the  valuation  of  steel 
uaed  in  the  production  of  rollers  and 
cages,  we  have  applied  the  Indian 
import  statistics  used  in  the  preliminary 
results.  We  note  that  the  interested  party 
comments  regarding  the  validity  of 
-Indian  import  category  7228.30,  as 
discussed  above,  pertain  only  to  the 
valuation  of  steel  used  in  the  production 
of  cups  and  cones.  We  also  note  that  we 
disagree  with  Chin  Jun  concerning  the 
appropriate  category  for  steel  used  in 
the  manufacture  of  rollers.  We  selected 
category  7228.50.09  based  on 
respondents'  statements  that  they  used 
cold-rolled  steel  rod  to  manufacture 
rollers.  In  addition  to  the  response  from 
Chin  Jun's  own  supplier,  record 
evidence  indicates  mat  other 
manufacturers  used  the  same  type  of 
steel.  See.  e.g.,  public  versions  of 
Questionnaire  Response  for  1991-02 
and  1992-93  Reviews  of  Luoyang,  June 
13, 1994,  at  13,  and  Questionnaire 
Response  for  1990-91  Review  of  Henan, 
December  19, 1991,  at  8. 

Concerning  Shanghai's  request  that 
imports  from  Poland  be  excluded  bom 
the  valuation  of  the  steel  input  used  to 
manufacture  cups  and  cones,  we  note 
that  we  revoked  Poland's  NME  status 
effective  January  1, 1992.  See  Steel  Plate 
at  37207.  Therefore,  for  these  final 
results,  we  have,  to  the  extent  possible, 
excluded  imports  from  Poland  prior  to 
the  1992-93  POR  because  such  steel 
was  imported  from  an  NME  country. 

Comment  5:  Petitioner  contraids  that 
market-currency  acquisitions  of  raw 
materials  should  be  disregarded  in  favor 
of  Indian  surrogate  values  with  respect 
to  Luoyang  and  Henan  for  several 
reasons.  Petitioner  first  argues  that  the 
Department  should  disregard  purchases 
of  raw  materials  in  whidi  the  purchase 
contract  provided  for  delivery  after  the 
PORs  because  the  steel  received  under 
such  contracts  could  not  have  been  used 
to  produce  bearings  sold  during  those 
PORs. 

In  addition,  petitioner  claims  that 
steel  import  contracts  do  not  reflect 
market-economy  transactions.  Petitioner 
notes  that  Luoyang  did  not  purchase 
steel  directly  and  that  contracts 
examined  by  the  Department  at 
verification  indicateid  that  the  sale 
consisted  of  a  transaction  between  a 
German  trading  company  as  the  seller 
and  China  Foreign  Trade  Development 
Companies,  Inc.  as  the  buyer.  Qting 
Memorandum  to  Division  Director, 
Office  of  Antidumping  Compliance  from 


Case  Analyst,  Office  of  Antidumping 
Compliance:  Verification  Report  for 
Luovang  Bearing  Factory  in  the  Fifth 
and  Sixth  Reviews  of  the  Antidumping 
Duty  Order  of  Tapered  Roller  Bearings   . 
and  Paris  Thereof  From  the  People's 
Republic  of  China  (August  3, 1995), 
petitioner  observes  that  Luoyang  has 
explained  that  steel  is  a  controlled 
commodity  and,  as  such,  must  be 
imported  throu^  a  trading  company. 

Petitioner  insists  that,  given  this  net 
pattern  involving  contracts  concerning  a 
controlled  commodity,  the  purchase  of 
which  must  be  carried  out  through  the 
mandatory  intervention  of  a  state 
trading  compcmy,  any  such  purchase 
cannot  rationally,  be  considered  an 
arm's-length  transaction  reflecting 
uncontrolled  maricet  prices.  Petitioner 
claims  that  the  Department  departs  from 
using  surrogate  values  only  when  the 
actual  imports  frtim  a  market  economy 
reflect  market-economy  practices  and 
prices  (citing  Oscillating  Fans  and 
Ceiling  Fans  from  the  PRC.  56  FR  55271 
(October  25, 1991)  (Ceiling  Fans)}. 
Petitioner  contends  that,  under  the 
circumstances  of  this  case,  the  state- 
controlled  trading  company  is  by  law 
given  a  leading  role  in  negotiating  the 
terms  of  sale  and  such  trading 
companies,  acting  as  coordinatore  of 
steel  purchases  for  the  entire  Chinese 
econcnny,  would  enjoy  such  market 
power  as  to  enable  them  to  obtain  better 
prices  than  any  individual  bearings 
I»oducer.  Petitioner  suggests,  in 
addition,  that  steel  suppled  to  Luoyang 
from  the  PRC  trading  company  was  part 
of,  or  related  to,  broader  deals  between 
Luoyang  and  the  trading  company, 
which  could  affect  the  prices  paid  1^ 
Luoyang  for  reasons  unrelated  to  the 
factore  mat  would  govern  normal 
commercial  transactions  between 
market-oriented  companies. 

Finally,  petitioner  claims  that  there 
are  no  scrap  values  attributable  to 
Luoyang's  steel  acquisition  costs. 
Petitioner  notes  that  the  net  cost  of  raw 
materials  inputs  is  based  on  the  steel 
cost  minus  a  value  for  scrap  credit  and 
argues  that  applying  a  value  to  the  steel 
bom  one  source  and  scrap  credit  bom 
a  different  source  is  inherently 
distortive.  Petitioner  adds  that  the 
courts  have  ruled  this  practice  to  be 
unsupported,  citing  Timken.  and  states 
that  tne  Department  addressed  the  issue 
on  remand  in  Timken  by  using  a  single 
source,  telexes  bom  the  U.S.  Consulate 
in  Bombay.  Petitioner  further  notes  that, 
in  its  remand  calculations,  the 
Department  derived  a  scrap  value  for 
one  material  input,  steel  sheet,  using  a 
ratio  as  stated  in  the  telex  (which 
provided  that  scrap  was  equal  to  20 
percent  of  the  value  of  the  steel  sheet), 


t. 
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instead  of  the  absolute  value  of  scrap 
provided  in  the  telex,  where  this 
absolute  value  of  scrap  was  an 
unreasonable  percentage  of  the  absolute 
value  of  steel  sheet.  Petitioner 
recommends  that  if  the  Department 
maintains  its  position  taken  in  the 
preliminary  results  to  use  steel  prices 
paid  by  Luoyang  and  Henan  to  value 
certain  steel  inputs  while  using  hidian 
import  statistics  to  value  scrap,  it 
should  use  ratios,  rather  than  absolute 
amounts,  to  derive  the  per-unit  value  of 
scrap. 

Guizhou  Machinery  et  al.  respond 
that,  consistent  with  section  773(c)  of 
the  Act  and  with  19  C.F.R.  353.52.  the 
Department  has  established  a  practice  of 
using  actual  import  prices  if  they  are 
from  market-economy  countries. 
Guizhou  Machinery  et  al.  contend  that 
the  "Department  practice  allows  for  the 
valuation  of  inputs  in  NME  cases  based 
on  market  prices  paid  by  the 
manufecturer  for  goods  obtained  from  a 
market-economy  source  because  these 
prices  reflect  commercial  reality"  (tdting 
Final  Determination  of  Sales  at  Less 
Than  Fair  Value:  Coumarin  From  the 
People's  Republic  of  China,  59  FR  66895 
(December  28, 1994)  (Coumarin)). 
Guizhou  Machinery  et  al.  state  that 
petitioner's  assertion  that  the  contracts 
do  not  reflect  market-economy 
transactions  because  steel  is  a 
"controlled  commodity"  and  because 
the  contracts  involved  "state  trading 
companies"  is  irrelevant  because  such 
arguments  do  not  negate  the  feet  that  the 
sellers,  who  establish  the  sales  prices, 
are  mmket-economy  companies  (citing 
Hand  Tools  and  Final  Determination  of 
Sales  at  Less  Than  Fair  Value: 
Saccharin  from  the  People's  Republic  of 
China,  59  FR  58818  (November  15, 
1994)  [Saccharin)).  In  addition,  Guizhou 
Machinery  et  al.  contend  that 
petitioner's  statement  that  steel 
supplied  to  Luoyang  from  the  PRO 
trading  company  might  have  been  part 
of  related  or  broader  deals  is  nothing 
more  than  speculation,  with  no  support 
on  the  administrative  record. 

Guizhou  Machinery  et  al.  argue  that, 
because  the  contracts  in  question  were 
all  effective  and  legally  binding  during 
the  PORs,  the  Department  should  use 
the  market  prices  contained  in  the 
contracts  as  the  basis  for  valuing  the 
steel. 

Finally,  Guizhou  Machinery  et  al. 
contend  that,  in  Timken,  which 
petitioner  cited  in  support  of  its 
argument  that  the  Department  cannot 
use  one  source  to  value  steel  inputs  and 
a  diffierent  source  to  value  steel  scrap, 
the  Court  of  International  Trade  (CTT) 
and  the,  Court  of  Appeals  iat  the  Federal 
Qrcuit  (CAFC)  did  not  rule  that  the 


Department  cannot  use  different  sources 
to  obtain  surrogate  values  for  the 
various  constructed  value  components 
but,  rather,  that  the  Department  cannot 
use  surrogate  value  data  which  yield 
distoitive  results  and  which  are 
inconsistent  with  other  record  evidence. 
Guizhou  Machinery  et  al.  argue  that 
petitioner  has  not  shown  that  the  use  of 
maricet-oriented  import  prices  for  steel 
together  with  Indian  import  statistics  for 
scrap  credit  yields  distortive  results  or 
that  it  is  inconsistent  with  other 
information  on  the  administrative 
record  for  these  reviews.  Guizhou 
Machinery  et  al.  contest  petitioner's 
claim  that  the  use  of  two  difiiarent 
sources  to  value  steel  and  scrap  is 
"inherently  distortive,"  and  point  out 
that  in  many  cases  the  Department  has 
used  diffiarent  sources  to  value  input 
materials  and  scrap. 

Department's  Position:  We  agree  with 
petitioner  that  purchases  of  steel  bom 
PRC  trading  companies  should  not  be 
used  in  these  reviews.  Oiu-  established 
policy  allows  for  the  valuation  of  inputs 
in  NME  cases  based  on  market  prices 
paid  by  the  manufacturer  for  inputs 
purchased  from  a  market-economy 
source  because  those  prices  reflect 
commercial  reality.  See  Saccharin  at 
58822-23.  However,  in  these  reviews 
the  transactions  were  conducted  by 
trading  companies  instead  of  the 
manu&cturers.  Therefore,  the 
manufacturer  obtained  the  input  from 
the  trading  company — a  PRC  source — 
and  paid  for  the  input  in  PRC  cdrrency. 
Therefore,  we  determine  that  the  prices 
paid  by  the  trading  companies  do  not 
reflect  the  producers'  prices  and  the 
prices  paid  by  the  producers  for  these 
inputs  do  not  reflect  maricet  prices.  We 
note  here  that  Guizhou  Machinery  et  al. 
misread  Coumarin.  In  that  case,  as  in 
this  case,  we  did  not  use  purchases  from 
maricet-economy  suppUers  but  instead 
applied  siurogate  values  because . 
producers  obtained  the  input  from  a 
PRC  trading  company.  See  Coumarin  at 
66900. 

Because  we  agree  with  petitioner  that 
it  is  not  appropriate  to  use  the  value  of 
steel  purchased  by  LuOTang  and  Henan 
in  our  calculations,  and  since  we  used 
information  frx)m  the  same  source  to 
value  both  the  steel  input  and  the  scrap 
ofEset,  we  do  not  reach  petitioner's 
argimient  that  we  should  value  scrap 
using  a  ratio,  rather  than  an  absolute 
scrap  value,  in  the  event  that  raw 
material  input  values  and  scrap  values 
are  taken  from  discrete  sources.  As 
noted  in  our  response  to  Comment  4,  we 
used  Indonesian  import  data  to  value 
the  steel  input  and  scrap  oCbet  for  cups 
and  cones,  and  used  Indian  data  to 


value  the  steel  input  and  scrap  offeet  for 
rollers  and  cages. 

Comment  6:  Petitioner  argues  that  the 
Department  should  not  have  accepted 
Luoyang  and  Henan'«  request  that  the 
"scrap  input"  they  used  to  produce 
certain  cups  and  cones  be  valued  as  . 
scrap.  Petitioner  argues  that  new 
material  remains  new  product 
throughout  the  production  process  and 
the  value  of  the  raw  material  input  piece 
is  the  same  whether  the  companies 
produce  one  or  two  finished  pieces  from 
the  input  piece.  Petiticmer  states  th^ 
there  is  no  reason  for  the  Depertm«it  to 
depart  from  its  position  in  the  1989-90 
review,  in  vtdiich  the  Department  stated 
that  the  scrap  steel  input  should  not  be 
valued  at  the  cost  of  scrap.  Petiticmer 
argues  that  the  respondents  have  failed 
to  present  rational  alternatives  in  these 
PORs  for  taking  account  of  their 
production  of  two  pieces  from  one  bar. 

Luoyai^  and  Henan  argue  that  the 
Department  was  correct  in  valuing  the 
"scrap  input"  as  scrap.  Luoyang  states 
that  it  accumulates  scrap  pieces  and 
stores  them  and,  &t>m  time  to  time,  uses 
large  scrap  pieces  to  manufacture 
smaller  size  bearings.  Luoyang  argues 
that  petitioner's  argument  that  new  steel 
costs  be  used  to  value  scrap  input 
ignores  the  fact  that  difierent  inputs  are 
used  in  Luoyang's  manufacturing 
process.  Luoyang  further  contends  that 
steel  bar  is  a  high  quality  material  and 
can  be  used  "as  is"  and  requires  no 
further  processing  or  labor  other  than 
the  production  itself,  while  scrap 
consists  of  "leftover"  steel  pieces  which 
have  already  been  "stressed"  once. 
Luoyang  contends  that  petitioner's 
argument  would  artificially  inflate 
Luoyang's  materials  costs. 

Department's  Position:  We  agree  with 
petitioner.  The  "scrap  input"  used  by 
Luoyalig  to  produce  certain  TRBs  was 
not  pur^iased  as  scrap.  Luoyang  paid 
the  full  purchase  price  for  this  input. 
Sales  of  bearings  produced  fit)m  scrap 
are  indistinguishable  frxun  those 
produced  from  new  steel  in  Luoyang's 
U.S.  sales  listing.  Valuation  of  the  input 
as  scrap  instead  of  as  new  steel  would 
result  in  an  undervaluation  of  Luoyang's 
factors  of  production.  Accordingly,  we 
have  valued  the  "scrap"  steel  input  as 
new  steel  for  the  final  results. 

Comment  7:  Petitioner  claims  that  the 
nX)  report  used  by  the  Department  to 
derive  surrogate  labor  rates  indicates  a/ 
46.2-hour  work  week  in  India.Thus, 
petitioner  argues,  the  Department 
should  calculate  the  hourly  wage  rate  in 
rupees  using  a  46.2-hour  week  instead 
of  the  48-hour  week  it  used  in  the 
preliminary  results. 

Petitioner  further  states  that  the 
Department  incorrectly  used  the  labor 
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value  associated  with  International 
Standard  Industrial  Classification  (ISIC) 
major  group  381,  which  covers  the 
"manufacture  of  metal  products,  except 
machinery  and  equipment,"  rather  than 
that  relevant  to  bearing  production,  382, 
which  covers  the  "manufacture  of 
machinery,  except  electrical."  (citing 
ILO  1993  Yearbook  of  Labor  Statistics  at 
1163).  Petitioner  suggests  that  the  use  of 
category  382  would  be  consistent  with 
past  practice. 

Guizhou  Machinery  et  al.  respond 
that  the  machinery  industry  rates 
suggested  by  petitioner  are  inflated  rates 
that  should  not  be  used  in  these  reviews 
because  the  manufacture  of  machinery 
products  involves  sophisticated 
manufacturing  processes  sad  highly 
skilled  labor.  Respondents  also  contend 
that  petitioner's  argimient  that  a  46.2- 
hour  work  week  rather  than  a  48-hour 
work  week  should  be  used  is  not 
adequately  supported  by  petitioner's 
brief. 

Department's  Position:  We  agree  with 
petitioner  with  respect  to  the  use  of  ISIC 
major  group  382.  Upon  further  inquiry, 
we  found  that  labor  associated  vnth 
bearing  production  is  included  in  this 
category  and  that  the  labor  categories 
that  comprise  ISIC  major  group  381  are 
not  relevant  to  bearing  production. 
Therefore,  the  E)epartment  has  used 
major  group  382  for  the  final  results  of 
these  reviews.  See  (ISIC)  series  M.  No. 
4.  Rev.  3  at  pg.  153. 

We  also  agree  with  petitioner  that  we 
should  use  a  46.2-hour  work  week 
instead  of  a  48-hour  work  week.  The 
ILO  data  that  we  used  to  value  direct 
labor  indicates  that  the  average  number 
of  hours  worked  for  ISIC  major  group 
382  was  46.2  hours  per  week.  Because 
we  are  basing  the  direct  l^bor  value  on 
ILO  data  as  stated  above  (which  provide 
information  on  the  basis  of  average  daily 
wages),  it  is  appropriate  to  use  the 
average  labor  hours  per  week  from  the 
same  source  to  derive  an  hourly  labor 
rate  from  this  annual  wage  data. 
Although  a  46-hour  work  week  was 
established  as  standard  under  Indian 
law,  we  note  that  other  sources  that  we 
have  examined  (e.g.,  the  Economist 
Intelligence  Unit)  indicate  that,  in 
practice,  the  average  number  of  hours 
worked  is  45-47  hours  per  week. 

Conunent  8:  Petitioner  claims  that 
indirect  labor  is  not  reflected  in  the 
SG&A  and  overhead  rates,  contrary  to 
the  Department's  statement  in  the 
preliminary  results  that  "indirect  labor 
is  reflected  in  the  selling,  general  and 
administrative  and  overhead  rates." 
Petitioner  notes  that  no  portion  of  the 
amount  shown  as  "payments  to  and 
provisions  for  employees"  in  SKFs 
annual  report  is  included  in  either  the 


overhead  or  the  SG&A  calculation. 
Petitioner  states  that,  consistent  with 
the  1989-00  administrative  review, 
indirect  labor  must  be  added  to  the 
constructed  value. 

Petitioner  further  oHitends  that  the 
indirect  labor  amoimts  supplied  by 
respondents  are  inadequate  since  the 
submitted  indirect  labor  data,  reported 
as  a  percentage  of  direct  labor  costs,  are 
generally  unsupported  by  explanation, 
calculations  or  documentation. 
Petitioner  suggests  that  the  Department 
should  use  as  BIA  the  highest  indirect 
labor  rate  on  the  record  in  these 
reviews. 

Chin  Jun  claims  that  its  supplier 
provided  indirect  labor  data  and  was 
subject  to  verification,  and  that  the 
Department  should  therefore  reject 
petitioner's  argument 

Guizhou  Machinery  et  al.  note  that 
the  Department  used  the  SKF  aimual 
report  to  calculate  the  SG&A  rate  and 
that,  since  that  calculated  rate  was 
below  the  statutory  minimum,  the 
Department  applied  the  statutory 
minimum  of  10  percent  in  the 
calculation.  Guizhou  Machinery  et  al. 
contend  that  there  is  no  basis  for 
asserting  that  the  Department  must  add 
an  amount  to  the  statutory  minimum  for 
indirect  SG&A  labor  since  this  is  not  the 
Department's  practice. 

With  respect  to  overhead,  Guizhou 
Machinery  et  al.  contend  that  the 
Department  can  reasonably  conclude 
that  the  activities  listed  as  overhead  in 
the  SKF  annual  report  are  inclusive  of 
the  labo^  Costs  associated  with  such  . 
activities. 

Department's  Position:  We  agree  with 
petitioner  that  indirect  labor,  which  is 
attributable  to  overhead,  and  labor 
attributable  to  SG&A  were  not  included 
in  our  constructed  value  calculations  in 
the  preliminary  results.  For  these  final 
results,  we  calculated  overhead  and 
SG&A  expenses  using  the  line  items 
pertaining  to  these  expenses  (txxa  the 
SKF  annual  report.  We  did  not  use  the 
statutory  minimum  since  our 
calculations  from  the  SKF  report 
resulted  in  an  SG&A  rate  that  exceeded 
the  mininrnmi.  We  did  not  include  any 
item  from  the  SKF  report  specifically 
representing  indirect  labor  costs  in 
calculating  the  overhead  and  SG&A 
expenses,  nor  did  we  include  the  item 
"payments  to  and  provisions  for 
employees",  since  this  item  does  not 
segregate  direct  from  indirect  labor. 
Ftuther,  contrary  to  Guizhou  Machinery 
et  al.  's  suggestion,  there  is  no  evidence 
'in  the  SKF  report  to  indicate  that  the 
line  items  (e.g.,  power  and  fuel)  that  we 
used  to  calculate  these  expenses 
included  the  indirect  labor  costs.  If  any, 
associated  with  each  line  item. 


However,  we  disagree  with  petitioner  ' 
that  the  indirect  labor  amounts  supplied 
by  respondents  are  inadequate.  The 
record  evidence  in  this  case,  based  on 
our  initial  and  supplemental 

auestionnaires  as  well  as  verification, 
oes  not  indicate  any  misreporting  of 
the  indirect  labor  ratios  supplied  by 
respondents.  For  these  final  results,  we 
have  calculated  the  expenses  for 
indirect  and  SG&A  labor  using  the  ratios 
of  indirect  and  SG&A  labor  to  direct 
labor,  as  reported  in  the  responses. 

Comment  9:  Petitioner  states  that,the 
Department  did  not  include  interest 
expenses  incurred  by  SKF  in  the 
constructed  value  calculation.  Petitioner 
bontends  that  interest  expenses  and 
other  financing  charges  are  ordinarily 
incurred  in  market  economies  and 
should  be  included  inthe  constructed 
value  calculation  as  instructed  by  the 
Department's  Antidumpihg  Manual,  Ch. 
8  at  55  (7/93  ed.).  Petitioner  notes  that 
Jilin  and  Henan  identified  "loan 
interest"  in  their  itemized  list  of 
expenses  and  that,  in  the  1989-90 
review,  the  Department  included 
.>  intmest  expense  in  SG&A  for  its 
constructed  value  calculations. 

Guizhou  Machinery  et  al.  argue  that 
petitioner  provides  no  basis  for  its 
assertion  that  SKFs  interest  expenses 
are  in  fact  representative  of  proiducers  in 
appropriate  market-economy  surrogate 
countries.  Guizhou  Machinery  et  al. 
state  further  that  petitioner  only  cites 
legal  authority  for  the  proposition  that 
the  SG&A  should  include  an  amoimt  for 
interest  expenses  but  does  not  specify 
which  charges  from  SKF's  annual  report 
should  be  included  in  the  calculations. 
Department's  Position:  We  agree  with 
petitioner  that,  consistent  with  our 
practice,  financing  charges  should  be 
treated  as  ordinary  business  expenses. 
Therefore,  we  have  included  interest 
expenses,  as  listed  in  SKF's  1991-92 
financial  statements,  in  the  SG&A 
calculation  in  the  final  results.  As  noted 
in  our  response  to  Comment  8,  we 
calculated  the  SG&A  expenses  by 
adding  each  line  item  from  the  SKF 
report  that  pertained  to  such  expenses. 
The  line  items  used  in  the  preliminary 
results  did  not  include  interest  expense, 
which  was  included  in  a  separate 
category  in  the  SKF  report. 

Concerning  Guizhou  Machinery  et 
al.'s  conunent  that  petitioner  has  not 
sufficiently  demonstrated  the 
representativeness  of  SKF's  interest 
expense,  we  note  that  this  source 
constitutes  the  best  available 
information  and  that  Guizhou 
Machinery  et  al.  have  provided  no 
ahemative  source  for  the  valuation  of 
this  expense. 


"  *  . 
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Comment  10:  Petitioner  argues  that 
section  772(e)(2)  of  the  Act  reqxiires  the 
Department  to  deduct  direct  and 
indirect  selling  expenses  incurred  by 
respondents'  U.S.  subsidiaries  from 
exporter's  sales  price  (ESP).  Petitioner 
states  t&at  the  Department  lad:s  the 
discretion  to  create  an  exception  for 
selling  expenses  incurred  by  U.S. 
companies  in  NME  countries,  arguing 
that  section  772  has  never  been 
amended  to  distinguish  USPs  with 
respect  to  NME-pi^uced  imports; 
rather,  the  adjustments  required  to 
calculate  dumping  margins  with  respect 
to  NME  cases  have  been  codified  in 
section  773. 

Petitioner  recognizes  that  the 
Department  declined  to  make  ESP 
adjustments  in  Ceiling  Fans  on  the 
grounds  that  "there  is  a  lack  of 
information  on  the  record  to  make 
adjustment  to  both  sides  of  the  equation. 
•   •  *"  (citing  Cei7ing  Fans  at  55276). 
Petitioner  claims  that  these  reviews  are 
distinct  from  Ceiling  Fans  because  the 
U.S.  importers  of  TRBs  function  at  a 
different  level  of  trade  than  that  derived 
by  the  Department's  constructed  value 
of  home  market  sales.  Petitioner 
explains  that  the  U.S.  importers  are 
resellers  that  function  as  distributors 
while,  conversely;  the  Department's 
constructed  value  does  not  include 
SG&A  expenses  that  represent  expenses 
associated  with  reselling.  Petitioner 
adds  that  in  the  preliminary  results  the 
Department  relied  on  the  statutory 
minimum,  which  represents  the 
minimum  activities  of  the  manufacturer, 
to  determine  SG&A  expenses  to  include 
in  constructed  value. 

Petitioner  further  distinguishes  the 
current  reviews  from  Ceiling  Fans  by 
arguing  that  the  SKF  Annual  Report 
provides  sufficient  evidence  to  calculate 
an  adjustment  to  FMV  as  provided  in  19 
C.F.R.  353.56(b)(2)  (ESP  offeet),  which 
would  not  necessarily  equal  the  U.S. 
selling  expenses,  if  the  E>epartment 
chooses  to  make  such  an  adjustment 

With  respect  to  deductions  of  selling 
expenses  from  FMV,  petitioner  contends 
that,  by  using  the  SG&A  expenses  of 
SKF  in  the  final  results,  the  Department 
would  exclude  those  expenses 
analogous  to  resale  activities.  Therefore, 
petitioner  contends,  there  is  no  basis  to 
conclude  that  constructed  value 
requires  any  deduction  similar  to  the 
stattitory  deduction  from  ESP.  Petitioner 
also  asserts  that  the  home  market  or 
third-country  selling  expenses  of  the 
foreign  producer/U.S.  importer  are  not 
relevant  to  the  derivation  of  constructed 
value  and  that  these  expenses  cannot 
therefore  be  deducted  from  the  surrogate 
or  statutory  minimum  SG&A  expenses 
used  in  constructed  value.  Finally. 


petitioner  asserts  that,  if  the  Department 
does  choose  to  grant  an  ESP  of&et,  there 
is  no  basis  on  which  to  assume  that  an 
ESP  offset  would  be  equal  to  U.S.  selling 
expenses;  rather,  the  Etepartment  should 
subtract  only  that  portion  of  SGftA 
attributable  to  indirect  selUng  expenses 
(referencing  schedule  6(d),  "Other 
Expenses,"  of  the  SKF  Aimual  Report). 

Shanghai  supports  the  Department's 
preliminary  decision  not  to  deduct 
direct  and  indirect  selling  expenses 
from  ESP,  stating  that  there  is 
insufficient  information  to  make  a 
corresponding  adjustment  to  FMV 
whidi  would  thereby  permit  the  fair 
and  accurate  comparison  between  USP 
and  FMV  required  by  the  antidumping 
statute.  Shanghai  points  out  that  the 
SKF  Annual  Report  does  not  present  the 
breakdown  of  selling  expenses 
necessary  to  make  the  required 
adjustments.  Shanghai  further  states 
that  the  Department  recognized  in 
Ceiling  Fans  that  section  772(e)  of  the 
statute  does  not  require  the  unfair 
adjustment  of  USP  in  ESP  transactions 
without  the  corresponding  adjustments 
to  FMV.  Shanghai  asserts  that  the 
antidiunping  statute  requires  the 
Department  to  make  fair  comparisons 
between  USP  and  FMV,  pursuant  to  The 
Budd  Company  v.  United  States,  746  F. 
Supp.  1093, 1098.  Shanghai  concludes 
that  a  fair  comparison  cannot  be  made 
if  the  information  available  does  not 
permit  the  FMV  adjustment. 

Guizhou  Machinery  et  al.  state  that  an 
adjustment  to  ESP  without  the 
companion  ESP  offset  to  FMV  would 
lead  to  distorted  results.  Guizhou 
Machinery  et  al.  argue  that,  while 
deductions  for  U.S.  selling  expenses  and 
the  ESP  offset  can  be  made  in  market- 
economy  cases  without  difficulty,  it  is 
problematic  to  do  so  in  NME  cases 
because  there  is  no  market-based  value 
for  indirect  selling  expenses  on  the  FMV 
side  of  the  dumping  equation. 

Guizhou  Macninery  et  al.  cite  Ceiling 
Fans  as  the  Department's  best 
explanation  of  the  calculation  problem 
and  of  the  Department's  reasons  for 
traditionally  declining  to  adjust  both 
USP  and  FMV  for  U.S.  selling  expenses 
in  an  NME  case,  and  they  suggest  that 
Ceiling  Fans  is  a  direct  precedent  for  the 
Department's  treatment  of  selling 
expenses  in  this  case.  Guizhou 
Machinery  et  al.  state  that  the  U.S. 
importers  in  Ceiling  Fans,  as  in  virtually 
every  ESP  case,  were  resellers  and  that 
the  current  reviews  cannot  therefore  be 
distinguished  from  Ceiling  Fans  on  this 
basis.  Guizhou  Machinery  et  al.  also 
state  that  petitioner's  argument  does  not 
deal  with  the  fact  that  the  statutory 
minimum  SG&A  the  Department  used  as 
a  surrogate  value  includes  all  selling 


expenses  necessary  to  sell  TRBs. 
including  an  amount  for  indirect  selling 
expenses  that  would  normally  be 
deducted  from  FMV  as  an  ESP  offset. 

With  respect  to  petitioner's  argument 
that,  if  necessary,  there  is  record 
evidence  that  will  allow  for  an  ESP 
oRset  to  FMV,  Guizhou  Machinery  et  al. 
further  contend  that  petitioner's 
reference  to  schedule  6(d)  in  the  SKF 
Aimual  Report  as  an  appropriate  source 
of  indirect  selling  expenses  is 
unsupported  by  any  evidence. 

Department's  Position:  We  agree  with 
petitioner  with  respect  to  the  deduction 
of  U.S.  selling  expenses  from  USP.  We 
have  reevaluated  our  practice 
concerning  the  deduction  of  expenses 
incurred  by  U.S.  affiliates  of  respondent 
companies  in  NME  cases  and  have 
concluded  that  such  deductions  are 
explicitly  required  by  section  772(e)(2) 
of  the  statute,  which  states  that  ESP 
shall  be  reduced  by  the  amount  of 
"expenses  generally  incurred  by  or  for 
the  account  of  the  exporter  in  the 
United  States  in  selling  identical  or 
substantially  identical  merchandise." 
See  Notice  of  Final  Determination  of 
Sales  at  Less  Than  Fair  Value:  Bicycles 
from  the  PRC,  61  FR 19026, 19031 
(April  30, 1996)  (Bicycles) '.  The  statute 
provides  no  exceptions  for  cases 
involving  NME  countries.  We  have 
subtracted,  therefore,  direct  and  indirect 
selling  expenses  incurred  by  sudi  U.S. 
affiliates  from  the  starting  price  in 
deriving  the  USP. 

We  have  made  an  ESP  offset  to  FMV 
which,  in  conformance  with  section 
353.56  of  our  regulations,  is  in  an 
amoimt  not  to  exceed  indirect  selling 
expenses  incurred  in  the  United  States. 
We  based  this  oSiset  on  the  "other 
expenses"  item  from  the  SKF  report, 
and  subtracted  from  this  item  the 
amount  for  debentures  as  indicated  in  a 
footAote  to  "other  expenses"  in  the  SKF 
report.  The  SKF  report  notes  that  the 
general  category  of  expenses  containing 
the  "other  expenses"  item  includes 
"selling  expenses."  However,  none  of 
the  named  items  {.e.g.,  "power  and 
fuel")  pertain  to  selling  expenses.  We 
have  concluded  that,  as  suggested  by 
petitioner,  the  "other  expenses"  item, 
minus  debentures,  represents  these 
"selling  expenses." 

Comment  11:  Petitioner  claims  that 
verification  of  Jilin  and  Liaoning 
revealed  that  these  companies  funicSbn 
in  some  circumstances  as  sales  agents 


■  Although  the  sututory  citation  in  this  caM  ii  to 
the  law  as  it  Existed  on  December  31. 1994.  wrharaM 
the  relevant  citation  in  Bicycles  is  to  the  law  as  it 
exists  subaequent  to  that  date,  both  versions 
explicitly  require  the  deduction  of  expenses 
generally  incuirad  by  or  for  the  account  of  the 
expoilar  (or  a  U.&  affiliate)  In  the  United  Sutea. 
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and  states  that  the  Department's 
calculation  of  USP  does  not  distinguish 
between  sales  for  which  Jilin  and 
Liaoning  acted  as  agents  and  sales  for 
which  they  purchased  the  bearings  for 
their  own  accounts  and  then  resold 
them  for  export  to  the  United  States. 
Petitioner  argues  that,  in  a  market 
economy,  the  functions  of  an  agent 
involve  additional  selling  activities  for 
which  the  agent  would  be  compensated 
by  commissions.  Petitioner  states  that 
commissions,  as  selling  expenses, 
should  be  reflected  in  constructed 
value.  If  commissions  are  not  taken  into 
account  in  constructed  value,  petitioner 
contends,  these  sales  are  not  at  the  same 
level  of  trade  as  the  Indian  sales  by  SKF 
that  are  the  basis  for  assigning  values  to 
the  factors  of  production.  Petitioner 
suggests  that  the  Department  use  the 
commission  rate  reported  by  Premier 
and  Henan  as  a  proxy. 

Guizhou  Machinery  et  al.  state  that 
petitioner  misunderstood  the 
verification  reports.  Guizhou  Machinery 
et  al.  state  that  in  this  situation  Jilin  and 
Liaoning  do  not  act  as  commission 
agents,  but  simply  provide  assistance 
with  transaction  details  after  the  factory 
has  found  a  buyer.  According  to 
Guizhou  Machinery  et  al.,  the  factory 
and  the  customer  negotiate  a  sales  price, 
which  includes  a  fixed  profit  amount  for 
Jilin  or  Liaoning,  adding  that  the  only 
difference  between  the  two  types  of 
transactions  is  the  nature  of  the  profit. 
Guizhou  Machinery  et  al.  further  state 
that  if  the  Department  does  classify  this 
fee  as  a  commission  it  would  be 
inappropriate  to  impute  a  commission 
in  the  manner  suggested  by  petitioner 
because  (1)  all  of  the  factories'  selling 
expenses  bave  been  included  in  the 
statutory  minimum  SG&A,  and  (2)  it 
would  be  improper  to  use  one 
respondent's  proprietary  data  to 
calculate  a  margin  for  another 
respondent. 

Department's  Position:  We  disagree 
with  petitioner.  With  respect  to 
petitioner's  suggestion  that  we  make  an 
adjustment  to  FMV  for  commission 
expenses,  we  first  note  that  all 
transactions  by  jilin  and  Liaoning  under 
review  were  purchase  price 
transactions.  We  do  not  make 
circumstance-of-sale  (COS)  adjustments 
for  selling  exp>enses  incurred  on 
purchase  price  sales  in  NME  cases 
because  the  surrogate  data  on  the  record 
do  not  allow  us  to  quantify  the  direct 
surrogate  home  market  selling  expenses 
necessary  for  such  an  adjustment.  See 
Final  Determination  of  Sales  at  Less 
Than  Fair  Value:  Certain  Helical  Spring 
Lock  Washers  From  the  People's' 
Republic  ofCBina.  58  FR  48833,  48839 
(Sept.  20, 1993)  [Lock  Washers). 


(Pursuant  to  our  CX3S  methodc^ogy,  we 
first  subtract  home  market  dirept  selling 
expenses  from  FMV,  then  add  U.S. 
direct  selling  expenses.)  As  noted  in  our 
response  to  Comment  10,  we  have 
adjusted  for  home  market  indirect 
selling  expenses  in  ESP  situations  by 
deducting  the  "other  expenses"  item  as 
listed  in  the  SKF  report.  However,  there 
is  insufficient  data  to  allow  for  a  direct 
home  market  selling  expense 
adjustment  because  we  are  unable  to 
isolate  direct  selling  expenses  in  the 
SKF  report. 

Second,  even  if  we  were  to  make  COS 
adjustments  for  purchase  price  sales,  we 
would  make  this  adjustment  using  the 
U.S.  selling  expenses  incurred  by  Jilin 
and  Liaoning  on  these  transactions.  The 
commission  expenses  at  issue  are  not 
incurred  by  Jilin  and  Liaoning;  rather, 
they  are  paid  by  the  PRC  suppUers.  We 
reviewed  export  transactions  between 
the  PRC  exporter  and  the  unrelated  U.S. 
customer.  We  did  not  examine  internal 
PRC  transactions  between  the  suppliers 
and  the  exporters. 

Comment  12:  Petitioner  and  Shanghai 
both  submitted  comments  concerning 
the  appropriate  basis  for  valuing  the 
ocean  freight  expense.  Petitioner  asserts 
that  the  freight  rate  for  shipments  fitim 
Japan  to  the  United  States  used  as  the 
surrogate  value  by  the  Department  to 
calculate  ocean  freight  is  inappropriate 
because  the  distance  between  Japan  and 
the  United  States  is  shorter  than  that 
between  China  and  the  United  States. 
Petitioner  further  states  that,  since  Japan 
is  considered  one  of  the  world's  most 
advanced  countries,  it  is  not  appropriate 
to  use  the  port  and  maritime 
transportation  system  of  Japan  to 
calculate  ocean  freight  expenses  for  the 
PRC,  which  is  a  developing  country. 
Petitioner  suggests  that,  in  the  absence 
of  market-economy  freight  rates  from 
China  to  the  United  States,  the 
Department  use  ocean  freight  from  India 
instead  of  Japan,  since  India  is  the 
surrogate  country  selected  by  the 
Department.  Petitioner  suggests  that  an 
Indian  rate  can  be  established  by  adding 
30  percent  to  the  Japanese  rate  based  on 
a  comparison  of  the  CIF/FOB  ratios  for 
the  two  coimtries  published  by  the 
International  Monetary  Fund  (IMF) 
(1.09  for  Japan  and  1.117  for  India,  i.e., 
11.7  percent  is  approximately  30 
percent  greater  than  9  percent). 

Shanghai  contends  tnat  the  * 

Department  should  have  used  the 
publicly  available  rate  for  shipments 
from  the  PRC  to  the  United  States,  using 
data  from  the  Federal  Maritime 
Commission  (FMC).  Shanghai  claims 
that  publicly  available  information  on 
file  with  the  FMC  indicates  that  the  Asia 
North  America  Eastbound  Rate 


Agreement  (ANERA)  maintained  rates 
for  shipments  fttjm  the  PRC  to  the 
United  States  by  several  market-country 
carriers  throughout  the  periods  of 
review. 

Shanghai  further  argues  that  the  port 
costs  in  Japan  are  among  the  highest  in 
the  world  and  are  several  times  as  high 
as  those  in  other  Asian  ports  and  that, 
therefore,  if  the  £)epartment  rejects  the 
use  of  publicly  available  ocean  freight 
rates  from  the  PRC  to  the  United  States, 
it  should  not  continue  to  use  the 
inflated  Japanese  ocean  freight  rates  but 
should  instead  use  publicly  available 
rates  to  the  United  States  from  other 
Asian  ports  (e.g.,  Hong  Kong/Macau  and 
Taiwan).  Shanghai  states,  in  addition, 
that  the  I>e{>artment  erroneously  applied 
a  USD  3.00  surcharge  to  the  ocean 
fieight  value.  Shanghai  contends  that 
such  a  surcharge  was  applicable  only  on 
cargo  from  Japan  during  the  period  prior 
to  September  30, 1993  and  that  there  is 
no  evidence  of  a  fuel  surcharge  on  ocean 
freight  from  the  PRC  to  the  United 
States.  Finally,  Shanghai  responds  to 
petitioner's  suggested  approach  by 
stating  that  Indian  rates  are  totally 
unrepresentative  when  compared  with 
the  market-based  rates  from  the  PRC'to 
the  United  States. 

Guizhou  Machinery  et  al.  respond  to 
petitioner's  suggested  approach  by 
arguing  that  the  Department's  ocean 
freight  calculation  is  reasonable  because 
it  is  based  on  market-economy  rates  and 
relates  to  the  transportation  between  the 
United  States  and  an  Asian  country 
within  reasonable  proximity  to  the  PRC. 
Guizhou  Machinery  et  al.  further  state 
that  a  comparison  of  the  CIF/FOB  ratios 
for  Japan  and  India  does  not  reflect  the 
difference  in  ocean  freight  expenses 
charged  by  ocean  freight  providers  in 
those  counties  or  the  actual  freight  rates . 
charged  in  India.  Guizhou  Machinery  et 
al.  note  that  the  valuation  methodology 
used  by  the  Department,  which  relies  on 
the  actual  rates  provided  by  the  FMC, 
sptecifically  accoimts  for  the 
transportation  of  bearing  products. 
Finally,  Guizhou  Machinery  et  al. 
suggest  that  the  use  of  Japanese 
shipping  rates  is  consistent  with 
Department  practice  in  many  other  NME 
cases. 

Department's  Position:  We  agree  with 
Guizhou  Machinery  et  al.  and  have  used 
Japanese  shipping  rates  for  the  final 
results.  We  are  not  using  FMC  data 
involving  shipments  from  the  PRC  to 
the  Uniteid  States  because  we  were  not 
able  to  obtain  ocean  freight  information 
for  shipments  of  subject  merchandise 
from  the  PRC  to  the  United  States 
during  the  periods  of  review.  Although 
we  found  a  shipment  of  bearings  from 
Hong  Kong  to  Uie  United  States  during 
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the  periods  of  review,  it  was  provided 
on  a  per-container  basis  and  we  were 
unable  to  allocate  these  charges  on  a 
per-unit  basis.  The  Indian  rate  suggested 
by  petitioner  is  inappropriate  due  to  the 
significantly  greater  distance  involved 
in  shipments  from  India  to  the  United 
States  compared  with  shipments  bom 
the  PRC  to  the  United  States.  Althou^ 
the  distance  from  Japan  to  the  United 
States  is  shorterlhanihe  distance  from 
the  PRC  to  the  United  States,  the  Japan- 
to-United  States  distance  more  closely 
approximates  the  PRC-to-United  States 
distance  than  does  the  distance  from 
India  to  the  United  States.  Thus,  the 
Japan  rate  is  the  best  available 
information  by  which  to  value  this 
expense. 

Comment  13:  Petitioner  contends  that 
the  Department  has  understated  the 
marine  insurance  expense  by  applying 
an  insurance  rate  based  on  weight 
applicable  to  sulfur  dyes  from  hidia 
ratiier  than  on  value.  Petitioner  argues 
that  the  value  of  one  ton  of  sulfur  dye 
may  be  significantly  less  than  the  value 
of  one  ton  of  TRBs,  in  which  case  the 
payment  for  loss  of  one  ton  of  sulfur  dye 
would  be  less  than  the  payment  for  the 
loss  of  bearings.  Petitioner  recommends 
that  the  Etepartment  calculate  a  marine 
insurance  factor  based  on  the  ratio  of 
the  insurance  charge  per  ton  of  sulfur 
dye  divided  by  the  value  of  sulfur  dye 
per  ton  (based  on  U.S.  Customs  value) 
and  apply  this  factor  to  the  price  of 
TRBs  sold  in  the  United  States. 

Guizhou  Machinery  et  al.  respond  to 
petitioner  by  stating  that  value  is  not  the 
only  basis  for  insurance  rates  and  that 
it  is  not  reasonable  to  assiune  that  the 
difference  in  Indian  marine  insiuranoe 
rates  applicable  to  sulfur  dye  and  TRBs 
can  be  accurately  measured  simply  by 
comparing  the  difference  in  product 
values.  Guizhou  Machinery  et  al.  note 
that  petitioner's  argument  about  the 
customs  values  of  sulfur  dye  is  new 
information  and  has  not  been  previously 
submitted  on  the  record  for  these 
reviewb.  Guizhou  Machinery  et  al. 
further  statb  that  the  Department's 
approach  of  using  the  marine  insurance 
rates  irom  the  Sulfur  Dyes  investigation 
is  consistent  with  its  calculations  in 
NME  cases.  Finally,  Guizhou  Machinery 
et  al.  argue  that  the  Department  did  not 
understate  but  rather  overstated  the 
marine  insurance  expenses  due  to 
ministerial  errors  in  calculating  several 
respondents'  marine  insurance 
expenses.  Guizhou  Machinery  et  al. 
urge  the  Department  to  therefore  reject 
petitioner's  request  to  make  an  upward 
adjustment  to  the  marine  insurance 
calculations. 

Department's  Position:  We  disagree 
with  petitioner.  We  have  relied  on  the 


publicly  available  information  on 
marine  insurance  for  sulfur  dyes  that  we 
used  for  the  preliminary  results.  These 
data  are  the  only  publicly  available 
information  that  are  available  to  us; 
further,  we  have  used  the  same  rate 
repeatedly  for  other  PRC  analyses.  See, 
e.g,.  Final  Results  of  Administrative 
Review:  Certain  Helical  Spring  Lock 
Washers  from  the  PRC,  61  FR  41994 
(August  13, 1996). 

Comment  14:  Petitioner  argues  that, 
where  the  Department  discovered 
significant  errors  or  omissions  during 
verification  of  the  information 
pertaining  to  one  of  the  current  review 
periods  (1990-91,  91-92  or  92-93),  such 
findings  should  also  be  applied  to  the 
other  periods.  Petitioner  states  that  it 
requested  verifications  for  all  three 
outstanding  review  periods,  but  that  the 
Department  elected  to  verify  only  one  or 
two  of  the  periods.  Petitioner  states  th^t, 
with  respect  to  several  of  the  exporters 
or  "producers,  the  Department 
subsequently  rejected  responses  for  one 
POR  because  of  verification  findings 
and  applied  BIA  either  in  whole  or  in 
part  with  respect  to  that  period,  but 
accepted  unverified  responses  for  an 
earlier  or  later  POR. 

Citing  section  751(a)(2)  of  the  Act, 
petitioner  argues  that  the  Department  is 
directed  to  consider  all  relevant 
information  in  its  possession  at  the  time 
the  Department  determines 
antidumping  duties.  Petitioner  states 
that  in  Floral  Tmde  Council  of  Davis, 
California  v.  United  States,  709  F.  Supp. 
229,  230  (OT  1989)  {Floral  Trade 
Council),  the  court  held  that  docimients 
in  the  Department's  possession  whiph 
had  become  suffidentiy  intertwined 
with  the  relevant  inquiry  are  part  of  the 
record,  no  matter  how  or  when  they 
arrive  at  the  Department.  Petitioner 
asserts  that,  because  the  three  reviews  at 
issue  have  become  intertvdned,  errors  or 
omissions  discovered  during 
verification  of  one  review  period  cannot 
be  ignored  for  purposes  of  another 
review  period.  Petitioner  argues  that, 
since  the  results  of  verification  were 
known  to  the  Department  before 
publication  of  the  preliminary  results 
for  any  of  the  three  pending  reviews, 
relevant  iidbrmation  obtained  with 
respect  to  a  company  in  the  course  of 
one  review  is  also  before  the 
Department  for  purposes  of  the  other 
intertwined  reviews.  Noting  the  fact  that 
there  was  a  single  briefing  schedule,  one 
hearing  and  one  disclosure  conference, 
petitioner  argues  that  the  Department  is 
treating  these  reviews  virtually  as  a 
unified  proceeding. 

Petitioner  further  argues  that  the 
Department  routinely  applies  BIA  from 
past  reviews  and  cites  as  an  example  a 


review  of  a  countervailing  duty  order  on 
fabricated  auto  glass  from  Mexico,  in 
which  the  Department  relied  upon 
information  contained  in  a  verification 
report  from  a  past  review  of  litharge,  red 
lead  and  lead  stabilizers  from  Mexico 
(citing  PPG,  Inc.  v.  United  States.  708  F. 
Supp.  1327  (OT  1989)  (PPC)).  Petitions 
distinguishes  Cabot  Corp.  v.  United 
States,  664  F.  Supp.  525,  527  (OT  1987) 
{Cabot),  in  which  the  CIT  held  that  a 
verification  report  for  a  subsequent 
review  of  the  same  order  was  not  before 
the  Department  for  consideration  in  the 
previous  review,  by  noting  that  in  Cabot 
the  Department  issued  the  final  results 
of  the  previous  review  prior  to  issuance 
of  the  verification  report  in  question. 
Petitioner  argues  that,  in  the  pending 
review,  because  verification  reports  for 
subsequent  reviews  have  been  issued 
prior  to  the  issuance  of  final  results  of 
the  previous  reviews,  those  reports  are 
before  the  Department  for  consideration 
in  the  previous  reviews. 

Petitioner  further  contends  that  the 
failure  to  consider  information  from  the 
verification  reports  in  the  other 
intertwined  reviews  shifts  an  impossible 
burden  to  petitioner.  Petitioner  asserts 
that  such  was  the  case  in  Final  Results 
of  Antidumping  Duty  Administrative 
Review;  Tapered  Roller  Bearings  and 
Parts  Thereof,  Finished  and  Unfinished, 
From  Japan,  and  Tapered  Roller 
Bearing,  Four  Inches  or  Less  in  Outside 
Diameter  and  Components  Thereof, 
From  Japan,  58  FR  64720, 64723 
(December  9, 1993)  {TRBs  from  Japan), 
in  which  the  Department  refused  to 
consider  knowledge  gained  from  a 
verification  for  the  1991-92  review  to 
correct  errors  fikely  to  have  been  made 
in  the  1990-91  review  in  order  to  avoid 
holding  respondent  in  that  case 
responsible  for  the  Department's  delay 
in  conducting  the  earlier  review. 
Petitioner  claims  that,  because  domestic 
interested  parties  necessarily  depend 
upon  information  fiY>m  a  variety  of 
sources,  including  verification  reports 
from  other  review  periods,  in  order  to 
rebut  arguments  made  by  respondents, 
denying  petitioner  the  ability  to  consult 
such  reports  and  show  inaccuracies  in 
reported  information  interferes  with 
fundamental  ri^ts  of  participation. 

Finally,  petitioner  argues  that,  even  if 
the  Department  refuses  to  consider 
verification  results  in  the  context  of  an 
earlier  review,  to  the  extent  that  the 
Department  applied  partial  or  complete 
BIA  for  the  1991-92  POR  based  on 
verification,  the  same  BIA  should  be 
applied  with  respect  to  the  1992-93 
POR. 

Guiziiou  Madiinery  et  al.  respond 
that  the  Department  should  reject 
petitioner's  request  to  combine  the 
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administrative  records  of  the  three 
reviews  in  question.  Qting  Win-Tex 
Products.  Inc.  v.  United  States,  797  F. 
Supp.  1025  (OT 1992)  [Win-Tex). 
Gui^ou  Machinery  et  al.  argue  that  the 
results  of  each  proceeding  must  he 
based  upon  substantial  evidence  of  the 
•administrative  record  for  that 
proceeding.  Guizhou  Machinery  et  al. 
argue  that  each  administrative  review  is 
considered  a  separate  administrative 
proceeding  and,  absent  affirmative 
incorporation,  documents  contained  in 
the  administrative  record  of  one  review 
are  not  part  of  the  administrative  record 
of  another  review. 

Guizhou  Machinery  et  al.  further 
claim  that  petitioner's  argument,  based 
on  its  citation  of  F/ora7  Trade  Council, 
in  which  the  CTT  granted  plaintiffs 
motion  to  supplement  the 
administrative  record  of  a  scope 
proceeding  with  information  from  the 
underlying  investigations  by  the 
Department  and  the  International  Trade 
Commission  (ITC),  is  flawed.  Guizhou 
Machinery  et  al.  note  that  the  CIT's 
decision  was  based  on  the  fact  that  the 
Department  itself  stated  in  its  scope 
decision  that  it  had  examined  both 
original  investigations.  Thus, 
respondents  argue,  the  CTT  did  not  hold 
that  the  Department  had  to  examine 
documents  from  earlier  parts  of  the 
proceeding,  but  allowed  the  documents 
to  be  incorporated,  not  because  plaintiff 
deemed  them  relevant,  but,  rather, 
because  the  Department  itself  had 
incorporated  the  documents  in  its 
determination. 

Department's  Position:  We  disagree 
with  petitioner.  Section  516A(b)(2)(A)  of 
the  Act  states  that  the  record  for  review 
includes  "a  copy  of  all  information 

f>resented  to  or  obtained  by  the  . 
Department]  during  the  course  of  the 
administrative  proceeding,  including  all 
government  memoranda  pertaining  to 
the  case  and  the  record  of  ex  parte 
meetings  required  to  be  kept  by  section 
777(a)(3)"  as  well  as  "a  copy  of  the 
detmnination,  all  transcripts  or  records 
of  conferences  or  hearings,  and  all 
notices  published  in  the  Federal 
Register."  As  elaborated  in  our 
regulations,  "(f]or  purposes  of  section 
516A(b)(2)  of  the  Act,  the  record  is  the 
official  record  of  each  judicially 
reviewable  segment  of  the  proceeding." 
19  CJ.R.  353.3(a)  (1994).  The  GIT  has 
consistently  held  that  antidumping 
investigations  and  administrative 
reviews  are  wholly  independent 
segments  of  a  proceeding.  See,  e.g.. 
Outokumpu  Copper  Rolled  Products  AB 
V.  United  States,  829  F.  Supp.  318,  322 
(GIT  1992)  ("Each  of  Commerce's 
subsequent  determinations  must  be 
supported  by  the  record  obtained  during 


the  course  of  (the)  respective 
administrative  proceeding.").    "_ 

We  agree  witn  respondents  with 
respect  to  Floral  Trade  Council.  There, 
the  Court  reviewed  a  scope  decision  in 
which  the  Department  stated  "without 
qualification  that  it  has  examined  'the 
original  investigations  by  the  FTC  and 
the  Department. *  *  *'" Floral  Trade 
Council  at  230.  Thus,  the  Court  allowed 
the  plaintiff  to  supplement  the  record 
with  certain  documents  from  the 
investigation  that  had  become 
"sufficiently  intertwined"  with  the 
Department's  scope  inquiry.  Here,  in 
contrast,  the  Department  is  conducting 
a  review  pursuant  to  section  751  to 
determine  whether,  and  to  what  extent, 
the  respondents  have  sold  subject 
merchandise  at  less  than  foreign  market 
value  during  three  separate  periods  of 
review.  To  make  these  determinations, 
we  have  relied  on  information 
pertaining  to  each  sejparate  period:  we 
have  not  relied  on  administrative 
records  for  other  segments  of  the 
proceeding  in  reaching  any  of  these 
determinations. 

With  respect  to  PPG,  in  which  we 
relied  on  a  verification  report  bom 
another  case  in  making  our 
determination,  the  report  from  the 
unrelated  case  was  placed  on  the  record 
of  the  case  in  question  because  it 
contained  public  information  regarding 
Mexican  interest  rates.  See  PPG  at  1328. 
Thus,  the  Department  relied  on  the 
verification  report  in  a  similar  manner 
as  our  current  use  of  publicly  available 
information  from  the  Sulfur  Dyes 
petition  in  valuing  marine  insuranoeu 
See  Comment  13. 

Although  the  preliminary  results  for 
these  three  reviews  were  published  in 
.the  same  notice  and  we  conducted  them 
concurrently,  including  a  single  briefing 
schedule,  one  hearing  and  one 
disclosure  conference,  as  noted  by 
petitioner,  we  did  so  for  the 
convenience  of  all  parties  involved  in 
these  reviews.  However,  each  review  is 
a  separate  segment  of  the  proceeding  as 
defined  in  our  regulations.  See  19  C.F.R. 
353.3(q).  Despite  the  fact  that  reviews 
sometimes  proceed  concurrently  or 
overlap,  we  generally  do  not  apply  the 
results  of  verification  of  one  review 
period  to  other  review  periods.  See 
TRBsfrom  Japan  at  64723.  In  this 
instance,  we  found  no  discrepancies 
during  verifications  of  one  FOR  that 
would  also  apply  to  other  PORs  based 
on  record  eviaanoe. 

Comrnent  15:  Petitioner  argues  that 
the  Department  erred  in  its  choice  of  the 
BIA  rate  to  apply  to  certain  transactions 
by  Jilin,  Liaoning,  Chin  Jun,  Guizhou, 
and  Henan.  Petitioner  states  that  the 
appropriate  BIA  rate  for  U.S.  sales 


involving  models  for  which  insufficient 
data  was  supplied  to  allow  the 
calculation  of  FMVs  should  be  the 
highest  rate  found  for  any  individual 
U.S.  transaction,  instead  of  the  greater  oi 
the  highest  company-specific  rate  from 
a  prior  review  or  the  highest  rate 
calculated  in  the  current  review. 
Petitioner  asserts  that  to  do  otherwise  is 
to  encourage  respondents  to  selectively 
withhold  relevant  data  whenever  by 
doing  so  the  Department  would  select  a 
BIA  rate  lower  than  the  actual  margin  of 
dumping. 

Respondents  Jilin.  Liaoning.  and 
Guizhou  respond  that  they  cooperated 
in  these  reviews  and  that  petitioner  has 
provided  no  reason  to  deviate  from  the 
Department's  established  practice 
concerning  cooperative  firms,  nor  has 
[>etitioner  shown  that  the  Department's 
results  are  aberrational  as  a  result  of  the 
use  of  its  policy. 

Chin  jun  responds  that  the  highest 
single  transaction  recommended  by 
petitioner  is  punitive  and  must  be, 
rejected  because  the  Department 
expressly  found  in  its  preliminary 
results  that  Chin  Jun  was  cooperative  in 
the  reviews  at  issue.  Chin  Jim  further 
notes  that  it  was  imable  to  supply  the 
missing  information  because  such 
information  was  under  the  control  of 
unrelated  third  parties. 

Department's  Position:  We  disagree 
with  petitioner.  The  BIA  that  we  have 
selected,  as  detailed  in  our  response  to 
Comment  29,  is  in  accordance  with  the 
BIA  policy  for  antidumping 
administrative  reviews.  See  Antifriction 
Bearings  (Other  Than  Tapered  Roller 
Bearings)  and  Parts  Thereof  from 
France,  et  al.;  Final  Results  of 
Antidumping  Administrative  Reviews, 
58  FR  39729.  39739  (July  26, 1993).  All 
of  the  companies  in  question,  except 
Chin  Jim  during  the  1990-91  review, 
substantially  cooperated  with  our 
requests  for  information  for  the  periods 
in  question  but  foiled  to  provide 
complete  or  accurate  information  with 
resp^  to  certain  transactions.  For  these 
specific  transactions,  we  find  that  our 
BIA  approach  accomplishes  the 
statutory  goal  of  encouraging 
compliance  with  our  requests  for 
information  as  well  as  allowing  us  to 
determine  current  margins  as  accurately 
as  possible.  See  Rhone  Poulenc,  Inc.  v. 
United  States.  899  F.2d  1185. 1190  (Fed. 
Cir.  1990).  Petitioner's  suggested  BIA 
(i.e.,  the  highest  rate  found  for  any 
individual  U.S.  transaction)  is 
unwarranted  given  the  level  of 
cooperation  and  the  nature  of  the 
reporting  deficiencies. 

Comment  16:  Petitioner  states  that 
Shanghai's  bearing  weights  and  scrap  ' 
weights  were  unverifiable  and  that  the 
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Department  should  therefore  resort  to 
partial  BIA  by  adjusting  the  reported 
amounts  to  reflect  the  highest  actual 
materials  or  lowest  actual  scrap  costs. 

Shanghai  argues  that  the  Department 
weighed  actual  bearings  and  scrap 
samples  at  verification  and  determined 
that  any  discrepancies  found  at 
verification  were  insignificant.  Shanghai 
states  that  the  Department  has 
previously  found  no  cause  to  resort  to 
BIA  on  the  basis  of  insignificant 
discrepancies  (citing  Silicon  Carbide  at 
19749). 

Department's  Position:  We  disagree 
with  petitioner.  Although  at  verification 
we  did  find  discrepancies  fiom  the 
reported  weights,  we  determined  these 
discrepancies  to  be  insignificant. 
Therefore,  they  did  not  tmdennine  the 
validity  of  Shanghai's  responses.  In 
addition,  we  found  some  discrepancies 
to  be  above  reported  weights  and  others 
to  be  below;  we  found  no  pattern  of 
imder-reporting. 

Comment  1 7:  Petitioner  argues  that 
the  Department  reported  that  it  was 
unable  to  verify  the  number  of 
Shanghai's  employees  assigned  to  the 
production  of  TRBs,  citing  the 
verification  report  for  the  5th  and  6th 
PORs.  Petitioner  claims  that,  as  a  result, 
the  Department  could  not  verify 
reported  indirect  labor  nor  was  it  able 
to  determine  the  extent  to  which  labor 
costs  were  understated  by  the  omission 
of  trained  employee  hoiirs  bom  the 
direct  labor  costs  reported.  Petitioner 
further  argues  that,  given  that  overhead 
costs,  SG&A  and  profit  are  all  derived 
on  the  basis  of  materials  and  labor  costs, 
the  inability  to  verify  labor  hours  is  fiatal 
to  Shanghai's  entire  questionnaire 
response.  Petitioner  argues  that,  if  the 
Department  uses  the  partial  information 
submitted  by  Shanghai,  labor  hours 
should  be  adjusted  to  account  for 
trained  employees.  Petitioner  refers  to 
the  verification  report,  which  notes  that, 
although  Shanghai  reported  only  skilled 
workers,  the  Department  determined  at 
verification  that  production  teams 
consisted  of  both  skilled  and  trained 
workers.  Thus,  petitioner  asserts,  the 
Department  should,  as  BIA,  reject  the 
response  entirely,  or,  alternatively, 
calculate  the  ratio  of  all  workers  to 
skilled  workers  and  apply  that  ratio  to 
Shanghai's  reported  labor  hoiu^. 

Shanghai  claims  that  petitioner  has 
misinterpreted  the  verification  report. 
Rather  than  stating  that  the  numbiar  of 
employees  assigned  to  TRB  production 
was  unverifiable,  Shanghai  says  the 
rejMrt  noted  that  it  was  not  verifiable 
from  personnel  department  worksheets, 
which  do  not  contain  such  information. 
Shanghai  says  that  it  did  report  the 
number  of  employees  assigned  to  TRB 


produdtion  and  that  such  information 
was  verifiable  through  a  variety  of 
means.  Shanghai  further  claims  that  its 
reported  labor  hours  accounted  for 
trained  woricers.  Shanghai  coimters 
petitioner's  argument  for  use  of  BIA  on 
the  basis  that  it  did  not  refuse 
information  and  it  was  able  to  produce, 
in  a  timely  manner,  any  information 
reouested  by  the  Department. 

Department's  Position:  We  agree  with 
Shanghai's  contention  that  petitioner 
misinterpreted  our  verification  report. 
In  the  report,  we  noted  that  there  was 
nothing  to  which  we  could  trace  the 
numbers  fiom  a  worksheet  prepared  for 
these  administrative  reviews  in  order  to 
verify  the  nimiber  of  employees 
assigned  to  the  production  of  subject 
merchandise.  However,  based  on 
company  records  examined  at 
verification,  we  determined  that 
Shanghai  accurately  reported  the 
number  of  employees  assigned  to  the 
production  of  TRBs. 

We  were  able  to  verify  the  direct  labor 
hours  from  Shanghai's  internal  record- 
keeping derived  from  work  tickets.  We 
found  at  verification  that  by  reporting 
direct  labor  from  the  work  tickets 
Shanghai  did  not  account  for  trained 
workers.  To  calculate  direct  labor  for  the 
preliminary  results,  we  adjusted 
Shan^iai's  reported  labor  hours  in  order 
to  account  for  trained  workers  by  adding 
the  direct  labor  hours  for  trained 
workers  to  the  direct  labor  hours  for 
skilled  workers.  We  have  applied  this 
same  methodology  for  these  final 
results.  Because  we  were  able  to  verify 
Shanghai's  direct  labor  and  there  was  no 
evidence  indicating  that  indirect  labor 
was  misreported,  we  have  used  the 
indirect  labor  as  reported. 

Comment  18:  Petitioner  notes  that  the 
Department's  analysis  memoranda  fOT . 
Jilin  and  Liaoning  for  the  fifth  and  sixth 
reviews  do  not  indicate  whether  it 
corrected  the  databases  for  clerical 
errors  discovered  during  verification. 

Department's  Position:  For  these  final 
results,  we  have  corrected  Jilin  and 
Liaoning's  sales  databases  for  the 
clerical  errors  we  discovered  during 
verification. 

Comment  19;  Petitioner  states  that, 
whether  or  not  verified,  the  Department 
should  make  an  adjustment  for 
commissions  inciuired  on  U.S.  sales 
(valued  in  a  market  economy)  in  the 
Department's  analysis  of  Gudzhou 
Machinery  based  on  the  commission 
rates  reported  by  Premier  and  Henan, 
both  of  which  disclosed  sales  through 
commission  agents  and  the  commission 
rates. 

Guizhou  Machinery  states  that  the 
failure  to  report  certain  commission 
payments  amounted  to  an  insignificant 


"clerical  error."  Guizhou  Machinery 
further  argues  that  it  would  be  imfair  to 
make  wholesale  adjustments  to 
Guizhou's  calculations  which  would 
affect  all  sales,  including  those  sales 
which  are  unaffiected  by  the  error,  and 
that  it  would  be  inappropriate  to  base  an 
adjustment  on  the  average  commission 
rate  reported  by  Premier  and  Henan 
because  it  would  violate  the 
administrative  protective  order  (APO) 
rules  applicable  to  that  information. 

Department's  Position:  We  disagree 
with  petitioner.  Guizhou  Machinery  had 
only  purchase  price  sales.  Therefore, 
any  adjustments  for  commissions  would 
be  drcimistance-of-sale  adjustments,   ° 
which  we  do  not  make  in  NME  cases. 
See  our  response  to  Comment  11. 

Comment  20:  Petitioner  argues  that, 
with  respect  to  Guizhou  Machinery  and 
the  1992-93  review,  the  Department 
should  reclassify  as  U.S.  sales  those 
transactions  with  purchase  orders 
placed  by  a  U.S.  firm  that  were  listed  as 
third-country  sales. 

Guizhou  Machinery  argues  that  the 
administrative  record  indicates  that  the 
merchandise  was  shipped  to  a  third 
country,  not  the  United  States,  and  that, 
although  purchase  orders  were  placed 
by  a  U.S.  company,  Guizhou  Machinery 
did  not  know  the  ultimate  destination  of 
the  TRBs  because  the  merchandise  was 
shipped  to  a  third  country.  Guizhou 
Machinery  argues  that  it  would 
therefore  be  inappropriate  to  reclassify 
these  third  cotmtiy  sales  as  U.S.  sales. 

Department's  Position:  We  disagree 
with  petitioner.  Section  773(f)(2)  of  the 
Act  requires  that  the  producer  of  the 
merchandise  know,  at  the  time  of  sale 
to  the  reseller,  the  country  to  which  the 
reseller  intends  to  ex]x>rt  the 
merchandise  in  order  for  the 
Department  to  treat  sales  to  a  reseller  as 
sales  to  the  United  States.  Although 
there  were  certain  purchase  orders 
placed  by  a  U.S.  company,  there  is 
insufficient  evidence  that  the 
respondent  had  knowledge  of  whether 
the  subject  merchandise  was  destined 
for  the  United  States.  During 
verification  of  Guizhou  Machinery,  the 
Department  confirmed  that  these  sales 
were  shipped  and  sold  to  a  Hong  Kong- 
based  company.  Accordingly,  we  have 
classified  these  transactions  as  third 
country  sales  for  the  final  results. 

Qymment  21 :  Petitioner  assots  that 
the  factory  that  supplies  Guizhou 
Machinery  with  TRBs  failed  to  report 
"helpers"  (i.e..  workers  assisting  the 
basic  production  workers)  in  its 
reporting  of  direct  labor.  Petitioner 
requests  that  the  E)epartment  increase 
the  labor  hours  to  account  for 
unreported  workers. 
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Guizhou  Machinery  responds  that  the 
Department's  verification  report  clearly 
states  that  "helpers'  are  "auxihary 
workers."  which  are  different  than  the 
"basic  production  workers."  Guizhou 
Machinery  Anther  argues  that  the 
auxiliary  workers  typically  perform 
mainteniance  work  and  move  containers 
and  that  "auxiliary  workers"  labor  is 
indirect  labor  and  is  not  part  of  direct 
labor. 

Department's  Position:  We  agree  with 
p^tioner.  The  Department  verified  that 
the  function  of  "helpers"  is  to  support 
the  basic  workers  in  the  production  of 
TRBs.  Although  "helpers"  have  a 
supporting  role  in  the  production 
process,  they  do  perform  a  function  in 
the  production  of  TRBs.  Therefwe,  the 
Department  has  adjusted  its  calculations 
for  direct  labor  to  account  for 
unreported  workers. 

Comment  22:  Petitioner  notes  that  the 
Department  stated  that  reported  duties 
and  charges  inciured  by  Central 
Bearing,  Luoyang's  wholly  owned 
subsidiary  in  the  United  States,  on  ESP 
sales  were  deducted  firom  the  unit  price. 
Petitioner  argues  that,  because  printouts 
associated  "with  Luoyang's  ESP  sales  do 
not  reflect  such  calculations,  such 
expenses  should  be  deducted  in  the 
calculation  of  USP  for  the  final  results. 

Luoyang  notes  that,  although  the 
printout  for  ESP  sales  appears  to  be 
incomplete,  the  calculation  of  net  USP 
does  include  relevant  information 
regarding  these  expenses,  and  a  review 
of  the  calculation  formula  indicates  that 
the  Department  deducted  duties  and 
other  charges.  Thus,  Luoyang  argues,  no 
revision  is  necessary  for  the  final 
results. 

Department's  Position:  We  agree'Vith 
Luoyang.  A  review  of  the  formula  we 
used  to  calculate  net  USP.  which  was 
provided  to  petitioner,  indicates  that  net 
USP  was  the  price  after  making 
deductions  for  duties  and  charges 
incurred  by  Central  Bearing.  Therefore, 
for  these  final  results,  we  have  made  no 
further  adjustment  with  respect  to  these 
expenses. 

Comment  23:  Petitioner  contends  that 
the  Department  should  reject  the  factors 
data  submitted  by  one  of  the  suppliers 
involved  in  these  reviews  because  it 
under  reported  its  material  consumption 
by  using  theoretical  instead  of  actual 
yields  in  the  denominator  of  the  gross 
weight  foctor.  Petitioner  argues  in  the 
alternative  that,  if  these  data  are  not 
disregarded,  the  Department  should 
adjiist  the  data  to  account  for  this  error. 

Guidiou  Machinery  et  al.  respond 
that  petitioner  has  not  established  that 
the  error  was  so  substantial  as  to  justify 
the  rejection  of  the  supplier's  response 
in  its  entirety. 


Department's  Position:  We  disagree 
with  petitioner  concerning  its  claim  that 
the  supplier  response  in  question 
shouldoe  disregarded  in  its  entirety. 
However,  we  agree  that  an  adjustment 
should  be  made  to  the  data  submitted  to 
correct  for  the  difference  between 
theoretical  and  actual  yields.  We  have 
made  this  correction  for  the  final 
results. 

Comment  24:  Shanghai  argues  that  the 
SKF  overhead  rate  that  the  Department 
used  in  the  preliminary  results  should 
not  be  used  for  the  final  results  because 
it  is  excessive  and  unrepresentative  of 
Chinese  producers  for  the  following 
reasons.  First,  Shanghai  argues  that  the 
Department's  analysis  improperly 
allocates  the  full  amount  of  the 
depreciation  expense  to  overhead,  and  it 
does  not  consider  that  certain 
depreciation  expenses  are  allocable  to 
SGftA.  Shanghai  notes  that,  for  the  final 
results  of  the  1989-90  review,  the 
Department  allocated  a  portion  of 
depreciation  to  SG&A.  Shanghai  states 
that,  according  to  the  SKF  annual 
report,  7.3  percent  of  total  depreciation 
{lertains  to  SGftA. 

Second,  Shanghai  notes  that  the  SKF 
annual  report  does  not  identify  the 
nature  of  rent  and  lease  expenses. 
Shanghai  claims  that  office  space  and 
housing  for  executives  should  be 
charged  to  SG&A  and  that  these  lease 
and  rent  payments  should  therefore  be 
allocated  to  SG&A,  not  to  overhead. 

Third,  Shanghai  argues  that  it  is  not 
reasonable  to  allocate  "Rates  and  Taxes" 
to  overhead  since  they  are  not 
characterized  as  such  in  the  SKF  annual 
report.  Shanghai  states  that  this 
treatment  is  inconsistent  with  the  1989- 
90  administrative  review,  in  which  the 
Department  allocated  the  rates  and  taxes 
to  SG&A.  Shanghai  requests  that  the 
Department  accordingly  reduce  the  SKF 
overhead  by  this  ammmt  in  the  event 
that  it  continues  to  rely  on  the  SKF 
overhead  rate. 

Shanghai  suggests  that,  since  there  is 
inadequate  information  to  determine 
SG&A  in  the  SKF  Report,  the 
Department  should  use  the  Tata  Iron 
and  Steel  Company  (TiSCO)  overhead 
figure  of  19.24  percent  of  materials  and 
direct  labor  as  indicated  in  the  July  16, 
1991,  cable  from  the  Indian  Embassy  or 
use  the  data  compiled  by  the  Reserve 
Bank  of  India  (RBI)  for  the  overhead 
calculation. 

Chin  )un  also  claims  that  attributing 
the  entire  amount  of  SKFs  depreciation 
to  overhead  is  improper  because  some 
depreciation,  e.g.,  depreciation  on 
buildings,  computer  and  furnitiire, 
should  be  included  in  SG&A.  Chin  Jun 
requests,  therefore,  that  at  least  one 
quarter  of  depreciation  should  be 


allocated  to  SG&A.  Chin  Jun  also 
recommends  an  alternative  method  for 
calculation  of  SG&A,  resulting  in  an 
overhead  rate  of  11.76  percent. 

Department's  Response:  We  disagree 
with  Shanghai  that  we  should  either  use 
TISOO's  SG&A  rate  or  the  RBI 
information  for  the  calculation  of  SG&A 
and  overheed  rates  instead  of  using 
SKF's  annual  report.  TISCO,  Tata  Iron 
and  Steel  Company,  as  the  name 
implies,  is  an  iron  and  steel  company, 
not  a  bearing  company  such  as  SKF.  The 
information  published  by  RBI  represents 
over  600  companies  in  India  from 
various  industries.  It  is  the  Department's 
practice  to  utilize  industry-specific  PI 
when  possible.  See  Notice  of  Final 
Determination  of  Sales  at  Less  Than 
Pair  Value:  Disposable  Pocket  Lifters 
From  the  People's  Republic  of  China,  60 
FR  22359,  22364  (May  5,  1995). 
Accordingly,  for  the  final  results,  we 
have  continued  to  calculate  SG&A  and 
overhead  rates  based  on  the  information 
stated  in  SKF's  annual  report. 
-  However,  we  agree  that  it  is 
appropriate  to  adjust  the  SKF  overhead 
rate  as  follows.  We  agree  with  Shanghai 
and  Chin  Jim  that  it  is  improper  to 
include  all  of  SKF's  depreciation  in 
overhead  because  depreciation 
associated  with  office  buildings  and 
office  equipment  should  tie  included  in 
SG&A.  Therefore,  for  the  final  results  we 
allocated  depreciation  costs  to  overhead 
and  SG&A  according  to  the  function  and 
value  of  the  assets;  that  is,  we  included 
in  overhead  only  the  depreciation 
expenses  allocated  to  manufacturing. 
The  information  pertaining  to  the 
function  and  value  of  SKF's  assets  was 
obtained  from  the  SKF  annual  report 

We  also  agree  with  Shanghai  that 
rates  and  taxes  should  be  allocated  to 
SG&A  and  not  to  overhead.  This 
allocation  methodology  is  consistent 
with  our  practice  in  the  1989-90 
administrative  review  of  this  proceeding 
and  with  other  recent  PRC  cases.  See 
memorandum  from  analyst  to  file  Factor 
Values  Used  for  the  Preliminary  Results 
of  the  First  Administrative  Review  of 
Certain  Helical  Spring  Lock  Washers 
from  the  People's  Republic  of  China,  for 
the  Period  October  15,  1993,  through 
September  30.  1994  dated  August  3, 
1995. 

With  respect  to  lease  rental  expenses, 
we  agree  with  Shanghai  that  the  SKF 
annual  report  does  not  identify  the 
nature  of  those  expenses.  However,  we 
do  not  agree  that  all  of  the  lease  rental 
expenses  are  for  SG&A,  since  a  portion 
of  those  expenses  could  be  attributed  to 
overhead  as  well.  Accordingly,  we 
allocated  lease  rental  expenses  equally 
to  SG&A  and  overhead,  i.e.,  50  percent 
for  SG&A  and  50  percent  for  overhead. 
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Comment  25:  Shanghai  states  that  the 
Department  should  correct  apparent 
calculation  errors  that,  Shanghai 
contends,  resulted  in  a  higher  reported 
steel  cost  for  cups  and  cones.  Shanghai 
notes  a  discrepancy  between  the  steel 
cost  for  cups  and  cones  reported  in  the 
analysis  memorandum  and  that 
provided  in  surrogate  data  source 
memorandum.  « '  ■ 

Department's  Position:  For  the  final 
results,  we  have  changed  the  surrogate 
source  with  which  we  valued  the  steel 
used  to  manufacture  cups  and  cones, 
necessitating  a  recalculation.  This 
change  renders  Shanghai's  aigiunent 
moot. 

Comment  26:  Shanghai  argues  that  the 
actual  prices  at  which  it  purchased  steel 
ht)m  PRC  steel  producers  are 
sufficiently  maricet-driven  to  be  used 
instead  of  surrogate  values.  In  support 
of  its  contention  that  the  use  of  market- 
driven  NME  prices  is  appropriate, 
Shanghai  cites  Ceiling  Fans,  wherein 
the  DN9partment  has  stated  that  the 
presumption  that  no  domestic  factor  of 
production  is  valued  on  market 
principles  "can  be  overcome  for     - 
individual  factors  by  individual 
respondents  with  a  showing  that  a 
particular  NME  value  is  market  driven" 
(citing  Ceiling  Fans  at  55273).  Shanghai 
argues  that,  where  this  standard  is  met, 
the  Department  should  apply  its  normal 
(non-NME)  methodology  (citing  S.  Rep. 
No.  71, 100th  Cong.,  Ist  S§8S.,  108 
(1987)). 

Shanghai  states  that  the  domestic 
steel  producers  from  which  it  pmtJiased 
steel  compete  against  steel  producers 
firom  market-economy  countries. 
Shanghai  also  notes  that  there  are  no 
import  restrictions  limiting  its  ability  to 
purchase  either  domestic  or  imported 
steel  and  that,  under  PRC  joint  venture 
law,  it  has  the  legal  right  to  purchase 
steel  fit}m  any  supplier  in  the  world. 
Shanghai  states  that  the  prices  at  which 
it  purchased  steel  &x)m  domestic 
suppliers  during  these  PORs  were 
consistent  with  world  steel  prices  for 
comparable  types  of  steel. 

Shanghai  argues  in  the  alternative 
that,  if  file  Department  determines 
Shanghai's  steel  purchases  were  not 
sufficiently  market-driven,  it  should  use 
the  verified  market  costs  of  PRC  steel 
imports  otherwise  on  the  record  as  the 
basis  for  valuing  steel  inputs.  Shanghai 
claims  that,  in  view  of  the  Department's 
poUcy  stated  in  Ceiling  Fans  of 
accepting  market-based  costs  incurred 
during  the  POR,  the  Department  should 
apply  such  costs  to  all  respondents  as 
the  best  evidence  of  the  market  cost  of 
steel  available  to  PRC  producers  during 
the  PORs. 


Finally,  Shanghai  proposes  that  the 
Department  should  consider  using 
Shanghai's  verified  steel  imports  placed 
on  the  record  of  the  1993-^  review. 
Shanghai  claims  that,  when  adjusted  bx 
inflation,  these  costs  would  also 
represent  a  reliable  alternative  as  to  the 
market  cost  of  steel  available  during 
these  PORs.  Shanghai  argues  that  the 
Department  has  previously  determined 
that,  if  an  NME  producer  reports  prices 
that  are  mariiet-based,  it  is  appropriate 
to  use  those  prices  as  opposed  to 
surrogate  values.  Shanghai  claims  that 
"market-based  costs  incurred  by  the 
respondents  in  producing  the  subject 
merchandise  .  .  .  are  the  most  accurate 
and  appropriate  values  for .  .  .  the 
purposes  of  calculating  FMV"  (quoting 
Ceiling  Fans  at  55275). 

Petitioner  counters  that  there  is  no 
basis  for  adopting  Shanghai's  claim  that 
its  actual  domestic  steel  purchases  were 
market-driven,  claiming  that  steel 
piut:hased  in  the  PRC  is  not  firee  of  the 
effiscts  of  state  controls  on  labor,  energy, 
input  and  infrastructure  prices. 
Petitioner  adds  that  the  participation  of 
a  market-economy  investor  will  not 
purge  the  PRC  inputs  of  the  efiiects  of 
state  control. 

hi  response  to  Shan^iai's  argument 
that  the  Etopartment  should  value  steel 
inputs  based  on  import  costs  incurred 
by  other  respondents  during  the  PORs, 
petitioner  responds  that  Shanghai  has 
not  shown  that  it  had  any  connection 
with  any  other  companies'  market- 
economy  acquisitions  during  these 
PORs.  Petitioners  adds  that  the  foct  that 
Shanghai  made  market  purchases  of 
these  inputs  in  subsequent  years  is 
irrelevant  to  these  reviews. 

Department's  Position:  We  agree  with 
petitioner.  In  order  to  use  the  prices 
paid  by  Shanghai  for  domestically 
produced  steel  inputs  in  our  analysis, 
we  must  find  that  the  PRC  steel  industry 
as  a  whole  is  governed  "by  market-driveti 
prices.  The  absence  of  explicit 
government  involvement  in  the 
transactions  involving  Shanghai's  steel 
purchases  is  not  sufficient  to  warrant 
the  conclusion  that  the  prices  for  these 
inputs  are  market-driven.  See 
Amendment  to  Final  Determination  of 
Sales  at  Less  Than  Fair  Value  and 
Amendment  to  Antidumping  Duty 
Order:  Chrome  Plated  Lug  Nuts  from  the 
People's  Republic  of  China,  57  FR 
15052, 15053  (April  24, 1992).  Shanghai 
has  provided  no  evidence  that  would 
indicate  that  either  the  steel  industry  or 
the  bearings  industry  in  the  PRC  is  a 
market-oriented  industry. 

As  stated  in  Ceiling  Fans,  we  will  use, 
outside  the  context  of  a  market-oriented 
industry,  actual  prices  paid  for  inputs 
by  ^IME-based  producers  to  maiiiet- 


economy  suppliws  in  a  convertible  or 
mari»t  currency.  See  Ceiling  Fans,  56 
FR  at  5S275.  However,  because 
Shan^ai  provided  no  evidence  of 
having  paid  sudi  prices  for  its  steel 
inputs  we  have,  for  the  final  results, 
valued  Shanghai's  steel  inputs  using 
surrogate  values.  Regarding  Shanghai's - 
claim  that  we  shduld  value  its  steel 
inputs  based  on  import  costs  incurred 
by  other  respondents,  we  note  that  we 
have  not  valued  any  respondent's  steel 
inputs  in  these  reviews  based  on  the 
company's  steel  purchases.  See ' 
Comment  5. 

Comment  27:  Chin  Jun  argues  that  the 
Department  should  use  the  verified 
import  price  incurred  by  other 
respondents  as  the  steel  value  for  all 
PRC  producers  on  the  basis  that  the 
Indian  import  data  used  by  the 
Department  far  exceeds  the  value  of        ^ 
steel  used  to  produce  TRBs,  as 
evidenced  by  copies  of  invoices 
submitted  by  Chin  Jun  showing  the 
acquisition  price  of  steel  by  companies 
in  market-economy  countries.  Chin  Jun 
claims  that  the  Department  has 
previously  determined  that  it  must 
compare  the  surrogate  price  it  selects 
with  world  prices  to  determine  whether 
the  proposed  siurogate  values  are 
aberrational  (citing  Hand  Tools). 

PetiticHier  responds  that  the  steel 
values  used  in  the  preliminary  results 
are  very  low  when  compared  with 
actual  steel  prices  paid  by  Indian' 
bearing  producers,  including  prices  on 
the  record  for  the  less-than-fa^value 
investigation  (LTFV)  remand  results. 
Department's  Position:  We  disagree 
with  Chin  Jun.  As  noted  in  our  response 
to  Comments  5  and  26,  we  have  not 
used  the  value  of  any  res{>ondent's 
imported  steel  in  calculating  factor 
values  in  these  reviews  because  no 
respondent  purchased  such  steel 
directly  from  raaricet-eccnaomy 
suppliers.  We  have  also  not  considered 
prices  indicated  on  the  invoices 
provided  by  Chin  Jun  because  such  a 
small  number  of  invoices  as  was 
provided  by  Chin  Jun.cannot  be  deemed 
indicative,  absent  additional  supportive 
data,  of  the  values  of  steel  used  to 
produce  TRBs.  Finally,  the  invoices 
submitted  by  Chin  Jun  contain  biisiness 
proprietary  information,  and,  as  noted 
in  our  response  to  Comment  2,  we 
prefer  to  base  surrogate  values  on  PI 
where  "possible. 

However,  we  note  that  we  have 
determined  that  the  Indian  import  data 
on  steel  used  to  produce  cups  and  cones 
is  not  reliable  in  comparison  with  U.S. 
import  data  regarding  bearing  quality 
steel.  Therefore,  we  have  used 
Indonesian  import  data  to  value  such 
steel.  See  Comment  4. 
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Comment  28:  Shanghai  claims  that 
the  Department  arbitrarily  inflated 
Shanghai's  dumping  margin  for  the 
1990-91  POR  by  rounding  its 
calculations  of  per  unit  dumping  duties 
and  of  total  value  to  four  decimal 
places.  Shanghai  argues  that,  had  the    - 
Department  rounded  the  numbers  to 
two  decimal  places,  the  result  would 
have  been  a  de  minimis  margin  of  0.47 
percent  instead  of  the  0.51  percent  rate 
published  in  the  preliminary  results. 
Shanghai  states  that,  although  the 
Department's  calculations  display  the 
numbers  in  the  AD  column  rounded  to 
two  decimal  places,  the  Department 
advised  it  that  the  calculations  actually- 
extended  the  0gures  to  four  decimal 
places.  Shanghai  asserts  that  the  only 
apparent  reason  for  using  the  four-digit 
method  is  to  inflate  the  margin. 
Shanghai  adds  that  the  Department 
'should  not  exercise  its  judgment  in  a 
manner  that  denies  a  respondent  a  de 
minimis  margin. 

Department's  Position:  We  disagree 
with  Shanghai.  Although  the  computer 
printout  of  the  Department's 
preliminary  margin  calculations  shows 
numbers  that  appear  to  be  rounded  to 
four  decimal  places,  the  actual  margin 
calculation  was  based  on  unrounded 
numbers,  consistent  with  our  standard 
practice  for  antidumping  analysis.  We 
calculate  margins  using  unrounded 
numbers  to  obtain  more  accurate  results. 
The  numbers  are  displayed  to  only  four 
decimal  places  for  ease  of  printing. 
Furthermore,  changes  to  Shanghai's 
margin  calculation  for  these  final  results 
have  yielded  a  de  minimis  margin. 

Comment  29:  Premier  contends  that 
the  Department  inappropriately  based 
its  dumping  margin  entirely  on  a  so- 
called  cooperative  BIA  rate  for  all  three 
review  periods  at  issue.  Premier  notes 
that,  for  each  period,  the  cooperative 
rate  assigned  is  identical  to  the 
uncooperative  tate  and  states  that  such 
rates  are  punitive  as  applied  to  Premier, 
since  the  company  cooperated  to  the 
best  of  its  ability,  including 
participating  in  a  three-day  verification. 
Premier  states  that  it  was  unable  to 
provide  certain  factors  of  production 
information  to  the  Department  because 
such  information  resides  with  unrelated 
suppliers  that  often  compete  with 
Premier  and  that  the  Department's 
application  of  BLA  under  such 
circumstances  constitutes  an  abuse  of 
discretion  since  it  amoimts  to 
penalizing  a  company  /or  foiling  to 
provide  information  it  does  not  have. 
Premier  cites  Usinor  Sacilor  v.  United 
States,  872  F.  Supp.  1000  (CIT  1994).  in 
support  of  its  contention  that  the 
Department  cannot  select  a  severely 
adverse  BIA  rate  when  the  deficiencies 


in  the  data  are  outside  the  respondent's 
control. 

Premier  further  states  that  this  data  is 
not  necessary  in  order  to  calculate  a 
dumping  margin  for  Premier,  since  it  is 
a  Hong  Kong  company  for  which  the 
Department  can  use  acquisition  costs  in 
lieu  of  facton  of  producticm  data.  '  7'% 
Premier  notes  that  in  the  1989-90 
review  the  Department  did  not  disregard 
the  entire  response,  which  lacked 
factors  data,  and  instead  applied 
cooperative  BIA  only  to  those  U.S.  sales 
for  which  there  was  no  identical  foreign 
market  match. 

Finally,  Premier  notes  that  the 
Department  has  modified  its  standard 
two-tiered  approach  in  the  past  where 
strict  application  of  this  methodology 
would  result  in  aberrational  margins 
(dting  Certain  Steel  Products  from 
Mexico,  58  FR  37352  (July  9, 1993),  and 
Professional  Electric  Cutting  Tools  and 
Professional  Electric  Sanding  Grinding 
Tools  from  Japan.  58  FR  30144  (May  26. 
1993)).  Premier  suggests  that  the 
Department  could  reasonably  use  other 
alternatives  other  than  the  two-tiered 
methodology  in  the  pending  reviews, 
including  (1)  the  hignest  rate  calculated 
for  Premier  in  any  prior  segment  of  the 
proceeding  (0.97  percent):  (2)  the 
second  highest  calculated  rate  in  each  of 
the  three  reviews;  or  (3)  the  highest 
calculated  rate  &T>m  the  prior  (1989-90) 
review  (8.83  percent). 

Sumilarly.  Chin  Jun  contends  that  the 
cooperative  BLA  rate  that  the 
Department  applied  to  transactions  for 
wMch  it  was  unable  to  provide  factore 
of  production  data  is  imnecessarily 
punitive  and  that,  if  the  Department 
applies  BIA  to  such  transactions  in  th^ 
final  results,  it  should  use  the  acttul-" 
dumping  margins  found  for  Q^/tTxm's 
transactions  for  which  factet^data  was 
provided.  Alternatively,  Chin  Jun  states 
that,  for  those  models  for  which  Chin 
Jun  was  unable  to  provide  factors  data, 
the  Department  should  have  used 
factore  data  firom  any  PRC-based 
producer  which  provided  such  data. 

Petitioner  responds  that  the  BIA  rate 
applied  to  Premier  was  not  punitive  but 
was  in  fact  a  cooperative  rate  under  the 
Department's  two-tiered  methodology. 
Petitioner  also  contends  that  the 
deficiencies  in  Premier's  response 
extend  beyond  a  lack  of  supplier  data 
and  include  significant  errore  in 
Premier's  U.S.  sales  database.  Petitioner 
requests  that  the  Department  apply  a 
non-cooperative  BIA  rate  to  Premier  and 
to  each  of  its  non-cooperative  suppliere. 

Petitioner  further  states  that  Chin 
Jun's  suggestion  that  its  actual 
calculated  dumping  margins  should  be 
used  with  respect  to  U.S.  sales  for 
which  it  could  not  provide  factore  data 

r    • .. 


is  inappropriate  and  requests  that  the 
Department  adhere  to  the  BLA 
guidelines  provided  in  petitioner's  case 
brief. 

DepartmSht's  Position:  We  do  not 
accept  Premier's  contention  that  it  is 
being  penalized  for  fectore  that  are 
outside  of  its  control.  We  are  using  a 
cooperative  BLA  rate  due  to  several 
failures  on  the  part  of  Premier  to  supply 
information,  including  the  failure  to 
provide,  at  verification,  certain 
information  which  was  within  Premier's 
control.  Tlie  company's  responses  had 
several  deficiencies.  In  addition  to  its 
failure  to  provide  factors  information  on 
a  transaction-specific  basis.  Premier  was 
unable  to  accurately  identify  its 
suppliere  or  provide  the  quantities  of 
merchandise  supplied  to  the  company . 
during  the  PORs.  See  Memorandum 
from  Analysts  to  File:  Verification 
Report  for  Premier  Bearing  and 
Equipment.  Ltd.  (August  3, 1995)  at  2. 
Therefore,  we  appli€>d.  to  all  U.S.  sales, 
as  cooperative  BIA.  the  higher  of  the 
highest  rate  ever  applicable  to  Premier 
or  the  highest  calculated  rate  in  the 
review  period  for  each  of  the  three 
reviews.  Since  these  cooperative  BIA 
rates  are  lower  than  the  highest  rate 
found  for  the  1969-90  review,  we  do  not 
reach  Premier's  suggestion  that  we  use 
the  highest  rate  from  1989-90  review  of 
this  order.  Further,  our  policy  of 
requiring  factorKif-production 
information  for  NME  cases  was  adopted 
subsequent  to  that  review. 

Chin  Jun  substantially  cooperated 
with  our  requests  for  information  in  the 
1991-92  and  1992-93  reviews,  but 
failed  to  provide  FOP  information  with 
respect  to  sales  of  certain  models.  Under 
section  776(c)  of  the  Act  we  have  the 
authority  to  use  BIA  "whenever  a  party 
or  any  other  person  refuses  or  is  unable 
to  produce  information  requested." 
Therefore,  we  can  use  BLA  not  only 
when  a  party  "refuses,"  but  also  when 
a  party  is  "unable"  to  provide 
information. 

Accordingly,  we  applied,  as  partial 
BIA  for  those  specific  transactions 
where  Chin  Jun  was  unable  to  provide 
us  with  the  requested  cost  information, 
the  highest  rate  ever  applicable  to  Chin 
Jxm  in  any  previous  review.  See  Fresh 
and  Chilled  Atlantic  Salmon  From 
Norway:  Final  Results  of  Antidumping 
Duty  Administrative  Review,  58  FR    • 
37912  Ouly  14. 1993];  see  also  our 
response  to  Comment  15. 

Furthermore,  we  do  not  accept  Chin 
Jun's  argument  that,  for  those  models  for 
which  Chin  Jun  was  unable  to  provide 
factore  data,  we  should  use  factore  data 
fit)m  any  PRC-based  producer  because 
such  data  constitutes  business 
proprietary  information. 
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Finally,  we  disagree  with  petitioner's 
claim  that  an  uncooperative  BIA  rate  is 
approjiriate  under  these  circumstances. 
As  stated  in  the  preliminary  results,  we 
apply  uncooperative  BIA  only  in  those 
circumstances  where  a  party  rehises  to 
provide  the  information  requested  in  the 
form  required  or  otherwise  significantly 
impedes  the  Department's  review. 
Aldiough  both  Premier  and  Chin  Jun 
failed  to  provide  certain  information, 
they  otherwise  cooperated  with  our 
requests  for  information.  Therefore,  we 
decline  to  apply  uncooperative  BIA  for 
these  companies. 

Comment  30:  Henan  claims  that  the 
Department  made  several  clerical  errors 
in  its  preliminary  calculations  with 
respect  to  several  models  in  the  1991- 
92  and  1992-93  administrative  reviews. 
Henan  states  that  the  errors  are  in  the 
columns  entitled  "Net  Cost  of  ' 
Materials"  and  "Total  Net  Cost  of 
Materials."  Henan  states  that  these 
errors  created  further  distortions  when 
the  Department  added  SG&A  and  profit 
as  a  percentage  of  the  inflated  cost  of 
production.  As  a  result,  Henan 
contends,  the  constructed  value  for 
these  models  exceeded  the  USF, 
creating  the  dumping  margins  found  in 
the  preliminary  results.  Henan  requests 
that  the  Department  reconstruct  the 
calculations  by  using  the  correct  figures 
for  the  total  net  cost  of  materials. 
Petitioner  also  asserts  that  there  were 
clerical  errors  made  in  the  calculations 
for  Henan's  1991-92  and  1992-93 
administrative  reviews. 

Department's  Position:  The 
Department  agrees  with  both  Henan  and 
petitioner  and  has  corrected  the  errors 
for  the  final  results. 

Comment  31:  Luoyang  claims  that  the 
Department  erroneously  assigned  a 
value  of  zero  for  saleable  scrap  in 
calculating  the  margin  for  the  1992-93 
POR.  Luoyang  argues  that  the 
Department  should  have  allowed  a 
credit  as  in  the  1991-92  POR  and  as 
stated  in  the  analysis  memorandiun  for 
bothPORs. 

Petitioner  states  that  an  adjustment  is 
not  warranted  for  one  POR  simply  on 
the  basis  that  such  an  adjustment  was 
made  in  the  previous  review.  Petitioner 
further  notes  that  it  has  long  argued  that 
a  scrap  adjustment  is  warranted  only  if 
the  sale  of  scrap  is  documented  in  the 
particular  POR  in  question,  and,  on  that 
basis,  Luoyang  is  not  entitled  to  a  scrap 
adjustment  for  the  1992-93  POR. 
Petitioner  adds  that  the  Department 
should  explain  why  it  stated  in  the 
analysis  memo  that  it  made  a  scrap 
adjustment  yet  in  its  calculations  it 
denied  the  scrap  adjustment  for  the 
1992-93  POR. 


Department's  Position:  We  agree  with 
Luoyang.  We  verified  Luoyang's  sale  of 
scrap  for  the  1992-93  POR  and  intended 
to  adjust  for  saleable  scrap  as  we  did  in 
the  previous  PORs.  See  Verification 
Report  for  Luoyang  Bearing  Factory  in 
the  Fifth  and  Sixth  Reviews  of  the 
Antidumping  Duty  Order  of  Tapered 
Roller  Bearings  and  Parts  Thereof  From 
the  People's  Republic  of  China  (August 
3. 1995)  at  6.  For  these  final  results,  we 
have  deducted  scrap  credit  from 
Luoyang's  gross  cost  of  manufacture. 

Comment  32:  Chin  Jun  argues  that  the 
Department  should  use  Meel  data  on  the 
record  related  to  European  Union  (EU) 
and  Japanese  steel  exports  to  India.  Chin 
Jim  states  that,  in  addition  to  being 
reliable,  the  data  is  contemporaneous 
with  the  PORs.  Chin  Jun  further  submits 
that  invoices  showing  prices  paid  by  a 
U.S.  producer  of  bearings  to  market- 
economy  steel  producers  constitutes  an 
acceptable  alternative  source  of  steel 
values,  in  that  such  information 
establishes  a  world  price  for  bearing- 
quality  steel  which  shows  the  Indian 
import  statistics  used  for  the 
preliminary  results  to  be  aberrational. 

Petitioner  counters  that  two  of  the 
three  invoices  supphed  by  Chin  Jun  in 
support  of  its  argument  that  prices  paid 
by  a  U.S.  bearings  producer  are  a  valid 
source  of  steel  values  are  dated  outside 
the  PORs.  Petitioner  also  says  that  Chin 
Jun  foils  to  explain  how  these  selective 
data  are  more  reliable  than  the  data  used 
by  the  Department. 

Department's  Position:  We  agree  with 
Chin  Jim  that  certain  of  the  Indian 
import  statistics  should  not  be  used  to 
value  bearing-quality  steel.  We 
compared  the  Indian  import  data  with 
other  sources  and  found  it  to  be 
unreliable.  See  our  response  to 
Comment  4.  However,  we  have  not  used 
EU  and  Japanese  export  data  submitted 
by  Chin  Jun  b^use  we  prefer  import 
statistics  to  export  statistics,  as  import 
statistics  more  accurately  reflect  the 
costs  incurred  by  the  bearings  proiucer 
to  procure  the  raw  material  inputs. 
Accordingly,  we  have,  for  these  final 
results,  used  the  Indonesian  import 
statistics  to  value  steel  used  to 
manufacture  cups  and  cones. 

Comment  33:  Chin  Jun  asserts  that  the 
Department  incorrectly  inflated  steel 
prices,  noting  that,  from  1990  to  1992. 
average  import  prices  under  U.S.  HTS 
7228.30.80 — a  iMsket  category  which 
contains  the  type  of  steel  used  to 
produce  cups  and  cones — dropped  in 
the  United  States.  Chin  Jun  says  it  is 
logical  that  steel  prices  in  India  also 
dropped  during  the  PORs. 

Petitioner  responds  that  U.S.  steel 
prices  are  irrelevant  in  these  reviews.  In 
addition,  petitioner  argues,  according  to 


Chin  Jun's  reasoning  there  would  be 
uniform  prices  everywhere  and  no  need 
to  argue  as  to  which  surrogates  to  use. 

Department's  Position:  For  these  final 
results  we  have  applied  surrogate  steel 
values  coincident  with  each  PC^ 
Therefore,  we  have  not  used  price 
inflators  for  these  final  results, 
rendering  Chin  Jun's  argument  moot 

Comment  34:  Transcom  and  LkS, 
domestic  importere  of  subject 
merchandise,  argue  that  the 
Department's  decision  to  apply  what 
they  consider  to  be  punitive  BIA 
appraisement  and  deposh  rates  to 
companies  that  were  never  part  of  any 
of  the  reviews  is  unlawful.  Transcom 
and  L&S  state  that,  for  each  of  the  three 
reviews  in  question,  there  were  various 
companies  fitim  which  they  purchased 
subject  merchandise,  none  of  which 
received  a  questionnaire,  nor  were  any 
named  in  the  notice  of  initiation  of 
review.  Transcom  states  that  entries 
from  each  of  the  unnamed  companies 
were  subject  to  estimated  antidumping 
duty  deposits  at  the  "all  others"  rate  in 
effect  at  the  time  of  entry  and  argues 
that  the  Department  is  precluded  as  a 
matter  of  law  frtim  either  assessing  final 
antidumping  duties  oa  the  imreviewed 
companies  at  any  rate  other  than  that  at 
which  estimated  antidumping.duty 
deposits  were  made  or  imposing  the 
new  BLA-based  deposit  rate  on 
shipments  bom  unreviewed  companies. 

Transcom  and  L&S,  ^ting  section 
751(a)  of  the  Act,  state  that  the 
Department  is  directed  to  determine  the 
amoimt  of  antidumping  duties  to  be 
imposed  pursuant  to  periodic  reviews. 
They  add  that,  in  accordance  with  19 
C.F.R.  353.22(e),  unreviewed  companies 
are  subject  to  automatic  assessment  of 
antidimiping  duties  and  a  deposit  of 
estimated  duties  at  the  rate  previously 
established. 

Transcom  and  L&S  note  that  the  CTT 
has  concluded  that  in  situations  where 
a  company's  entries  are  not  reviewed, 
the  prior  cash  deposit  rate  from  the 
LTFV  investigation  becomes  the 
assessment  rate,  "which  must  in  turn 
become  the  new  cash  deposit  rate  for 
that  company"  (citing  Federal  Mogul 
Corp.  V.  United  States,  822  F.  Supp.  782, 
787-88  (CIT  19  3)  {Federal  Mogul  O)]. 
Transcom  and  L&S  claim  that  the  CTT 
has  affirmed  this  rationale  in  other  more 
recent  decisions  as  well,  concluding 
that  the  Department's  use  of  a  new  "all 
other"  rate  calculated  during  a 
particular  administrative  review  as  the 
new  cash  deposit  rate  for  unreviewed 
companies  which  have  previously 
received  the  "all  other"  rating  is  not  in 
accordance  with  law  (citing  Federal 
Mogul  Corp.  V.  United  States,  862  F. 
Supp.  384  (CIT  1994),  and  also  citing 
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UCF  America,  Inc.  v.  United  States,  870 
F.  Supp.  1120, 1127-28  (OT  1994)  (UCF 
America)). 

Based  on  the  cited  QT  decisions, 
Transcom  says  that  an  exporter  that  is 
not  under  review  would  have  no  reason 
to  anticipate  that  antidumping  duties 
assessed  on  its  merchandise  would  vary 
from  the  amount  deposited.  Transcom 
notes  that  Federal  Mogul  n  (at  788) 
states  that  parties  rely  on  the  cash 
deposit  rates  in  making  their  decision 
whether  to  request  an  administrative 
review  of  certain  merchandise,  hi  view 
of  the  Department's  regulations, 
Transcom  claims  that  the  absence  of  any 
notice  from  the  Department  that 
unnamed  companies  faced  the 
possibility  of  increased  antidumping 
duty  liability  is  fundamentally 
prejudicial  to  the  unnamed  companies. 
Transcom  states  that  previous  attempts 
by  the  Department  to  impose  the  BIA 
rate  on  an  exporter  neither  named  in  the 
review  request  nor  in  the  notice  of 
initiation  have  been  overturned,  citing 
Sigma  Corp.  v.  United  States,  841  F. 
Supp.  1255  (Crr  1993)  (Sigma  Corp.  /). 
hi  that  case,  Transcom  contends,  the 
err  held  that  the  Department  was 
required  to  provide  the  company  in 
question  adequate  notice  to  defend  its 
interests,  and,  because  it  failed  to  do  so, 
ordered  that  the  nierchandise  exported 
by  that  company  was  to  be  liquidated  at 
the  entered  deposit  rate. 

Transcom  also  explains  that  it 
purchased  subjecf  merchandise  from 
certain  provincial  branches  of  China 
National  Machinery  hnport  &  Export 
Corporation  (CMC)  and  from  China  ' 
National  Machinery  &  Equipment 
hnport  &  ExpOTt  Company  (CMEC),  both 
of  which  were  named  in  the  notice  of 
initiation.  Certain  other  provincial 
branches  of  both  CMC  and  CMEC,  from 
which  Transcom  did  not  purchase 
subject  merchandise,  were  also  named 
in  the  notice  of  initiation  and  received 
questionnaires.  Rather  than  establishing 
that  the  branches  from  which  Transcom 
purchased  subject  merchandise  were 
subject  to  review,  Transcom  argues,  the 
initiation  notice  implies  that  the 
unnamed  branches  were  not  subject  to 
review.  As  a  result,  Transcom  argues, 
the  unnamed  companies  were  not 
afforded  an  opportunity  to  defend  their 
interests  by  demonstrating  that  they 
were  independent  from  the  umbrella 
company  and,  therefore,  the  Department 
should  assign  company-speciGc  margins 
to  these  unnamed  exporters. 

Transcom  contends  that,  in 
accordance  with  section  776  of  the  Act, 
the  Department  must  have  requested, 
and  been  unable  to  obtain,  information 
before  applying  pimitive  BIA.  Transcom 
claims  that  the  Department  may  not 


resorf  to  BLA  "because  of  an  alleged 
failure  to  provide  further  explanation 
when  that  additional  explanation  was 
never  requested"  (quoting  Olympic 
Adhesives.  Inc.  v.  United  States,  889  F. 
2d  1565  (Fed.  Cir.  1990).  and  citing 
Mitsui  &■  Co..  Ltd.  v.  United  States.  SUp 
Op.  94-44  (OT  March  11, 1994),  and 
Usinor  Sacilor  v.  United  States,  872  F. 

Supp.  1000  (crr  1994)). 

Petitioner  claims  that  at  the  outset  of 
this  order  CMEC  was  identified  by  the 
PRC  authorities  as  the  only  PRC 
exporter  of  subject  merchandise  to  the 
United  States,  i.e..  CMEC  was  the 
umbrella  organization  through  which  all 
companies  in  the  PRC  exported  TRBs  to 
the  United  States  (see  Final  Results  of 
Antidumping  Duty  Administrative 
Review:  Tapered  Roller  Bearings  and 
Parts  Thereof  From  the  People's 
Republic  of  China,  56  FR  67590.  67596 
(December  31, 1991)).  Petitioner  adds 
that,  dining  the  1989-90  review,  PRC 
authorities  stated,  for  the  first  time,  that 
there  were  other  producers/exporters  of 
the  subject  merchandise  and  that  the 
Department  stated  that  the  review 
initiated  for  CMEC  was  "meant  to 
include  all  exports  of  TRBs  from  the 
PRC."  Id.  Petitioner  also  contends  that 
there  is  no  reason  to  believe  that  there 
is  any  meaningful  difference  between 
CMEC  and  CMC.  Furthermore, 
petitioner  notes,  CMEC  was  specifically 
named  in  the  notices  of  initiation  for  all 
three  reviews  in  question.  Finally, 
petitioner  argues  that  all  branches  and 
subsidiaries,  or  provincial  companies,  of 
a  company  covered  by  a  review  are 
themselves  included  in  that  review,  and 
the  fact  that  certain  individual  entities 
within  the  organization  were  found  to 
be  entitled  to  separate  rates  does  not 
exempt  other  entities  within  the 
organization  from  the  review. 

Department's  Position:  We  disagree 
with  Transcom  and  L&S.  It  is  our  policy 
to  treat  all  exporters  of  subject 
merchandise  in  NME  countries  as  a 
single  government-controlled  enterprise 
and  assign  them  a  single  rate,  except  for 
those  exporters  which  demonstrate  an 
absence  of  government  control,  both  in 
law  and  in  fact,  with  respect  to  exports. 
Our  guidelines  concerning  the  dejure! 
and  de  facto  separate  rates  analyses,  as 
well  as  the  company-specific  separate 
rates  determinations,  are  discussed  in 
the  Preliminary  Results  at  44303-44304. 
We  have  determined  that  companies  in 
the  government-controlled  enterprise 
failed  to  respond  to  our  requests  for 
information  and,  accordingly,  have 
established  the  rate  applicable  to  such 
companies  (the  PRC  rate)  using 
uncooperative  BIA.  As  discussed  below, 
the  Act  mandates  application  of  BIA  for 
such  companies  because  they  were 


properly  included  in  the  review  and  did 
not  respond  to  the  Department's 
fequests  Tor  information. 

Pursuant  to  our  NME  policy,  all  PRC 
exporters  or  producers  that  have  not 
demonstrated  that  they  are  separate 
from  PRC  government  control  are 
presumed  to  belong  to  a  single,  state- 
controlled  entity  (the  "NME  entity"),  for 
which  we  must  calculate  a  single  rate 
(the  "PRC  rate").  Previously  the  CIT  has 
upheld  our  presumption  of  a  single, 
state-controlled  entity  in  NME  cases. 
See  UCF  America,  Inc.  v.  United  States, 
870  F.  Supp.  1120, 1126  (OT  1994); 
Sigma  Corp.  v.  United  States,  841  F. 
Supp.  1255.  1266-67  (CIT  1993);  Tianjin 
Machinery  Import  &■  Export  Corp.  v. 
United  States,  806  F.  Supp.  1008, 1013- 
15  (OT  1992).  Section  353.22(a)  of  our 
regulations  allows  interested  parties  to 
request  an  administrative  review  of  an 
antidumping  duty  order  once  a  year 
during  the  anniversary  month.  This 
regulation  specifically  states  that 
interested  parties  must  list  the 
"specified  individual  producers"  to  be 
covered  by  the  review.  19  CFR  353.22(a) 
(1994).  In  the  context  of  NME  cases,  we 
interpret  this  regulation  to  mean  that,  if 
at  least  one  named  producer  or  exporter 
does  not  qualify  for  a  separate  rate,  all 
exporters  that  are  part  of  the  NME  entity 
are  part  of  the  review.  On  the  other 
hand,  if  all  named  producers  or 
exporters  are  entitled  to  separate  rates, 
the  NME  entity  is  not  represented  in  the 
review  and,  therefore,  the  NME  rate 
remains  unchanged.  Accord  Federal- 
Mogul  Corp.  V.  United  States.  822  F. 
Supp.  782,  788  (OT  1993)  ("hi  a 
situation  where  a  company's  entries  are 
unieviewed,  the  prior  cash  deposit  rate 
from  the  LTFV  investigation  becomes 
the  assessment  rate,  which  must  in  tiun 
become  the  new  cash  deposit  rate  for 
that  company."). 

In  these  reviews,  numerous 
companies  named  in  the  notices  of 
initiation  xiid  not  respond  to  our 
questionnaires.  On  March  15, 1994,  we 
sent  a  letter  to  the  PRC  embassy  in 
Washington  and  to  the  Ministry  of 
Foreign  Trade  and  Economic 
Cooperation  (MOFTEC),  requesting  the 
identification  of  TRB  producers  and 
manufacturers,  as  well  as  information 
on  the  production  of  TRBs  and  the  sale 
of  TRBs  to  the  United  States.  We  sent 
a  second  request  to  MOFTEC  on  July  26, 
1994.  MOFTEC  informed  us  that  the 
China  Chamber  of  Commerce  for 
Machinery  and  Electronics  Products 
Import  &  Export  (CCCME)  was 
responsible  for  coordinating  the  TRBs 
case.  MOFTEC  also  said  it  forwarded 
our  letter  and  questionnaire  to  the 
<XXIME.  We  sent  a  copy  of  our  letter 
and  the  questionnaire  directiy  to  the 
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COCME.  asking  that  the  questionnaire 
be  transmitted  to  all  companies  in  the 
PRC  that  produced  TRBs  for  export  to 
the  United  States  and  to  all  companies 
that  exported  TRBs  to  the  United  States 
during  the  PORs. 

Since  we  did  not  receive  information 
concerning  many  of  the  companies 
named  in  the  notices  of  initiation,  we 
have  presumed  |hat  these  companies  are 
under  government  control.  In 
accordance  with  our  NME  policy, 
therefore,  the  goyemment-controUed 
enterprise,  which  is  comprised  of  all 
exporters  of  subject  merchandise  that 
have  not  demonstrated  they  are  separate 
from  PRC  control,  is  part  of  this  review 
and  we  must  calculate  a  "PRC"  rate  for 
that  enterprise.  Since  we  did  not  receive 
responses  hx>m  these  exporters,  we  have 
based  the  PRC  rate  on  BIA,  pursuant  to 
section  776(c)  of  the  Act.  This  rate  will 
form  the  basis  of  assessment  for  these 
reviews  as  well  as  the  cash  deposit  rate 
for  futiu«  entries.  ^^ 

We  acknowledge  a  recent  GIT 
decision.  UCF  America  Inc.  v.  United 
States.  Slip  Op.  96-42  (CIT  Feb.  27, 
1996),  in  which  the  Court  affirmed  the 
Department's  remand  results  for 
reinstatement  of  the  relevant  cash 
deposit  rate  but  expressed  disagreement 
with  the  PRC  rate  methodology,  which 
formed  the  underlying  rationale  for 
reinstatement.  The  Court  raised  various 
concerns  with  the  Department's 
application  of  a  PRC  rate. 

"rhe  Court  suggested  that  the 
Department  lacks  authority  for  applying 
a  PRC  rate  in  lieu  of  an  "all  others"  rate. 
However,  despite  the  concerns 
expressed  by  the  Court,  it  is  the  " 
Department's  view  that  it  has  the 
authority  to  use  the  PRC  rate  in  lieu  of 
an  "all  others"  rate.  See  Heavy  Forged 
Hand  Tools,  Finished  or  Unfinished, 
With  or  Without  Handles,  from  the 


People's  Republic  of  China;  Preliminary 
Results  of  Antidumping  Duty 
Administrative  Review.  61  PR  15218, 
15221  (April  5, 1996). 

The  PI^  rate  is  consistent  with  the 
statute  and  regulations.  As  discussed 
above,  in  NME  cases  we  presume  that 
all  producers  and  exporters  comprise  a 
single  entity.  Thus,  we  assign  the  PRC 
rate  to  the  NME  entity  just  as  we  assign 
an  individual  rate  to  a  single  exporter  or 
producer,  or  group  of  related  exporters 
or  producers,  operating  in  a  market 
economy.  Because  the  PRC  rate  is  the 
equivalent  of  a  company-specific  rate,  it 
changes  only  when  we  review  the  NME 
entity.  As  noted  above,  ail  exporters  or 
producers  will  either  qualify  for  a 
separate  company-specific  rate  or  will 
be  part  of  the  NME  enterprise  and 
receive  the  PRC  rate.  Consequently, 
whenever  the  NME  enterprise  has  been 
investigated  or  reviewed,  calculation  of 
an  "all  others"  rate  is  unnecessary, 
since>there  can  be  no  exporters  or 
producers  that  are  nut  reviewed.  Thus, 
contrary  to  the  argument  by  Transcom 
and  L&S,  the  Department's  automatic 
assessment  regulation  (19  CFR 
353.22(e))  does  not  apply  to  these 
reviews  except  in  the  case  of  companies 
that  demonstrate  that  they  are  separate 
fiom  PRC  government  control  and  are 
not  part  of  this  review,  as  discussed 
below. 

We  also  disagree  with  Transcom  and 
L&S's  assertion  that  companies  not 
named  in  the  initiation  notices  did  not 
have  an  opportunity  to  defend  their 
interests  by  demonstrating  their 
independence  from  the  PRC  entity.  Any 
company  that  believes  it  is  entitled  to  a 
separate  rate  may  place  evidence  on  the 
record  supporting  its  claim,  as  two 
companies  (Hubei  and  Guizhou 
Automotive)  did  in  the  1991-92  and 


1992-93  jeviews.  The  companies 
refwenoed  by  Transcom  and  LftS  made 
no  such  showing,  despite  our  efforts  to 
transmit  the  questionnaire  to  all  PRC 
companies  that  produce  TRBs  for  export 
to  the  United  States. 

Comment  35:  Transcom  argues  that, 
in  the  event  that  the  Department  assigns 
a  punitive  BIA  margin  to  the  unnamed 
PRC  exporters,  it  should  not  assign  the 
"all  others"  rate  to  exports  made  by 
companies  outside  of  the  PRC.  As  with 
respondents  Premier  and  Chin  Jun, 
Tr^scom  insists  that  a  separate  rate 
analysis  is  unnecessary  for  privately 
owned  trading  companies  located  in 
Hong  Kong  or  Japan  from  which 
Transcom  purchased  subject 
merchandise.  Transcom  argues  that, 
because  such  companies  are 
independent  from  government  control 
and  because  a  timely  request  for  review 
of  their  entries  was  not  made,  these 
reviews  should  not  effiact  those 
companies. 

Department's  Position:  We  disagree 
with  Transcom  and  LAS.  We  have  not 
assigned  an  all  others  rate  to  non-PRC 
exporters  of  subject  merchandise  that 
we  have  not  reviewed.  Instead,  in 
accordance  with  our  standard  policy 
regarding  such  exporters,  the  cash 
deposit  rate  is  the  rate  applicable  to  the 
PRC  supplier  of  that  exporter.  See 
Heavy  Forged  Hand  Tools,  Finished  and 
Unfinished,  With  or  Without  Handles, 
from  the  People's  Republic  of  China; 
Final  Results  of  Antidumping  Duty 
Administrative  Review,  61  PR  15028. 
15033  (April  4, 1996). 

Final  Results  of  Reviews 

As  a  result  of  our  analysis  of  the 
comments  we  received,  we  determine 
the  following  weighted-average  margins 
to  exist: 


Manufacturer/exporter 


Premier  Bearing  and  Equipment,  Limited  

Guizhou  Machinery  Import  and  Export  Corporation  _... 

Henan  Machinery  and  Equipment  Import  and  Export  Coiporation 

Luoyang  Bearir>g  Factory  - 

Shanghai  General  Bearing  Company,  Ltd  „ 

Jilin  Machinery  Import  and  Export  Corporation 

Chin  Jun  Industrial  Ltd  .-~— 

Wafangdian  Bearing  Factory ...~ •»• ........ 

Liaoning  Co.,  Lid — _• 

PRC  rate •'■ 


Margin 
(percent) 


6/1/90  to  5/31/ 
91 


A24 
2.48 
0.00 
1.14 
0.00 
4.24 
8J3 
8.83 
8.83 
8.83 


6/1/91  to  5/31/ 
92 


2  5.25 
23.70 
0.14 
0.00 
0.00 
5.05 
0.61 
525 
1.75 
8.83 


6/1/92  to 
5/31/93 


525*. 

0.00. 

0.00. 

0.00. 

024. 

0.00. 

1.54. 

No  sates. 

0.66. 

8.83. 


' This  party  did  not  respond  to  the  questionnaire  or  did  not  respond  to  the  supptemental  questiorinaire;  thwefore,  ^»*>^o»^*^?^^5!\^  ^ 
signed  the  highest  rate  calculated  in  the  investigation  or  in  this  or  any  other  review  of  sales  of  subject  merchandise  from  the  PRC.  ttms  does  noi 

constitute  a  separate  rate  finding  for  this  firm.  ..._..    »^  .  :_  »».«  :_  .....u^^^i.^  ^  <>«< 

2As  coopwSve  BIA,  we  assigned  in  each  review  the  higher  of  1)  the  highest  rate  ever  appbcabte  to  that  company  m  the  rivestigation  a  any 
previous  review;  or  2)  the  highest  cakxjiated  margin  lor  any  respondent  in  the  same  review. 
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The  Department  shall  detennine,  and 
the  Customs  Service  shall  assess, 
antidumping  duties  on  all  appropriate 
entries.  Individual  differences  between 
USP  and  FMV  may  vary  from  the 
percentages  stated  above.  The 
Department  will  issue  appraisement 
instructions  directly  to  (he  Customs 
Service. 

Furthermore,  the  following  cash 
deposit  requirements  will  be  e%ctive 
upon  publication  of  these  final  results 
for  all  shipments  of  the  subject 
merchandise  entered,  or  withdrawn 
from  warehouse,  for  consumption  on  or 
after  the  publication  date,  as  provided 
for  by  section  751(a)(1)  of  the  Act:  (1)  for 
the  companies  named  above  that  have 
separate  rates  and  were  reviewed 
(Premier,  Guizhou,  Henan,  Jilin, 
Luoyang,  Shanghai,  Liaoning,  Oiin  Jun, 
and  Walangdian),  the  cash  deposit  rates 
will  be  the  rates  for  these  firms 
established  in  the  final  results  of  the 
1992-93  administrative  review,  except 
that  when  margins  are  de  minimis,  i.e., 
less  than  0.5  percent,  no  cash  deposit 
will  be  required:  (2)  for  Hubei  and 
Guizhou  Automotive,  both  of  which  we 
determine  to  be  entitled  to  separate 
rates,  the  rates  will  continue  be  those 
that  currently  apply  to  these  companies 
(8.83  percent  for  both);  (3)  for  all 
remaining  PRC  exporters,  all  of  which 
were  foimd  not  to  De  entitled  to  separate 
rates,  the  cash  deposit  will  be  8.83 
percent;  and  (4)  for  other  non-PRC 
exporters  of  subject  merchandise  from 
the  PRC,  the  cash  deposit  rate  will  be 
the  rate  applicable  to  the  PRC  supplier 
of  that  exporter.  These  deposit 
requirements  shall  remain  in  efiiect  until 
publication  of  the  final  results  of  the 
next  administrative  review. 

This  notice  serves  as  a  reminder  to 
importers  of  their  responsibility  under 
19  C.F.R.  353.26  to  file  a  certificate 
regarding  the  reimbursement  of 
antidumping  duties  prior  to  liquidation 
of  the  relevant  entries  during  this 
review  period.  Failure  to  comply  with 
this  requirement  could  result  in  the 
Secretary's  presumption  that 
reimbursement  of  antidumping  duties 
occurred  and  the  subsequent  assessment 
of  double  antidumping  duties. 

This  notice  also  serves  as  a  reminder 
to  parties  subject  to  APOs  of  their 
responsibility  concerning  disposition  of 
proprietary  information  disclosed  under 
APO  in  accordance  with  19  CF.R. 
3S3.34(d).  Timely  written  notification  of 
the  return/destruction  of  APO  materials 
or  conversion  to  judicial  protective 
order  is  hereby  requested.  Failure  to 
comply  with  the  regulations  and  the 
terms  of  an  APO  is  a  sanctionable 
violation. 


These  administrative  reviews  and 
notice  are  in  accordance  with  section 
751(a)(1)  of  the  Act  (19  U.S.C. 
1675(a)(1))  and  19  CF.R  353.22.       .-. 

Dated:  December  5. 1906. 
J«lb«y  P.  BialM, 

Acting  Assistant  Secretary  for  Import        ■  - ' 
Administration. 

(PR  Doc  96-31589  Filed  12-12-96;  8:45  am] 
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FerrochronM  From  South  Africa: 
Preliminary  Results  of  the  1992       , 
Countervailing  Duty  Administrative 
Review 

AQSICV:  IntOToational  Trade         I 
Administration/Import  Administration 
I>epartment  of  Commerce. 

ACTXM:  Notice  of  preliminary  results  of 
1992  Countervailing  Duty  j 

Administrative  Review.  !  * 

summary:  The  Department  of  Commerce 
(the  Department)  is  conducting  the  1992 
administrative  review  of  the         , 
countervailing  duty  order  on     _    ' 
ferrochrome  from  South  Africa.  We 
preliminarily  determine  the  net  subsidy 
to  be  0.27  percent  ad  valorem,  which  is 
de  minimis,  for  all  companies  for  the 
period  January  1. 1992  through 
December  31. 1992.  If  the  final  results 
remain  the  same  as  these  preliminary 
results  of  administrative  review,  we  will 
instruct  the  U.S.  Customs  Service  to 
liquidate  entries  without  regard  to 
countervailing  duties.  We  invite 
interested  parties  to  comment  on  these 
preliminary  results.  Parties  who  submit 
an  argument  in  this  proceeding  are 
requested  to  submit  with  the  argument 
(1)  a  statement  of  the  issue,  and  (2)  a 
brief  simunary  of  the  argument. 
EFFECTIVE  date:  December  13, 1996. 
FOR  FURTHER  INFORMATION  CONTACT: 
Cynthia  Thirumalai,  Office  1,  Group  I, 
Import  Administration,  International 
Trade  Administration,  U.S.  Department 
of  Commerce,  Washington.  D.C.  20230; 
telephone:  (202)  482-4087. 

SUPPLEMBITARY  INFORMATION: 

Background 

On  April  9,  1981,  the  Department 
published  in  the  Federal  Register  (55 
FR 11417)  the  countervailing  duty  order 
on  Ferrochrome  from  South  Africa  On 
March  12. 1993,  the  Deportment 
published  a  notice  of  "Opportunity  to 
Request  Administrative  Review"  (58  FR 
13583)  of  this  countervailing  duty  order. 
We  received  timely  reque^  for  review 
from  Chromecorp  Technology  (Pty)  Ltd. 
(Chromecorp),  Consolidated 


Metallurgical  Industries  Ltd.  (CMI), 
Ferralloys  Limited  (Ferralloys).  and 
Samancor  Ltd.  (Samancor),  all  South 
African  producers/exporters  of 
ferrochrome. 

We  initiated  the  review,  covering  the 
period  January  1, 1992  through 
December  31, 1992,  on  May  6, 1^93  (58 
FR  26960).  This  review  covers  three 
producers/exporters  of  the  subject 
merchandise  (CMI,  Ferralloys,  and 
Samancor),  which  account  for  all 
exports  of  the  subject  merchandise  to 
the  United  States  from  South  Africa, 
and  the  following  eight  programs: 

(1)  Export  Incentive  Program 

(2)  Regional  Industrial  Development 
Incentives 

(3)  Preferential-Rail  Rates 

(4)  Government  Loan  Guarantees 

(5)  Benefidation  Allowances — Electric 
Power  Cost  Aid  Scheme 

(6)  General  Export  Incentive  Scheme 

(7)  Industrial  Development  Corporation 
Loans 

(8)  Rail  Transport  Rebate  on  Outgoing 
Goods  (subprogram  of  the  Regional 
Industrial  Development  Incentives) 
One  company,  Chromecorp,  reported 

having  no  exports  to  the  United  States 
during  the  review  period,  although 
Chromecorp  received  benefits  pursuant 
to  export  subsidy  programs  for  which 
there  was  no  program-wide  measurable 
change.  In  cases  where  a  company  does 
not  ship  to  the  United  States  but 
benefits  bom  export  subsidies  for  which 
there  are  not  measurable  program-wide 
changes,  we  do  not  include  the 
company  in  the  review  (see,  e.g..  Certain 
Electrical  Conductor  Aluminum  Redraw 
Rod  From  Venezuela;  Final  Results  of 
Countervailing  Duty  Administrative 
Review.  57  FR  41918.  September  14. 
1992).  Therefore,  we  have  not  included 
Chromecorp  in  this  1992  review. 

Applicable  Statute 

The  Department  is  conducting  this 
administrative  review  in  accordance 
with  section  751(a)  of  the  Tariff  Act  of 
1930,  as  amended  (the  Act).  Unless 
otherwise  indicated,  all  citations  to  the 
statute  and  to  the  Department's 
regulations  are  references  to  the 
provisions  as  they  existed  on  December 
31, 1994.  However,  references  to  the 
Department's  Countervailing  Duties; 
Notice  of  Proposed  Rulemaking  and 
Request  for  Public  Comments,  (May  31, 
1989)  {Proposed  Regulations),  eire 
provided  solely  for  further  explanation 
of  the  Department's  countervailing  duty 
practice.  Although  the  Department  has 
withdrawn  the  particular  rulemaking 
proceeding  pursuant  to  which  the 
Proposed  Regulations  were  issued,  the 
subject  matter  of  these  regulations  is 
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being  considered  in  connection  with  an 
ongoing  rulemaking  proceeding  which, 
among  other  things,  is  intended  to 
conform  the  Department's  regulations  to 
the  Uruguay  Round  Agreements  Act. 
(See  60  FR  80,  January  3, 1995.) 

Scope  of  Review 

The  imported  product  covered  by  this 
review  is  ferrochrome  Cram  South  Africa 
which  is  currently  classifiable  imder 
items  7202.41.00,  7202.49.10  and 
7202.49.50  of  the  Harmonized  Tariff 
Schedule  of  the  United  States  (HTSUS). 
The  HTSUS  item  numbers  are  provided 
for  convenience  and  Customs  purposes, 
but  our  written  description  of  the  scope 
of  this  proceeding  remains  dispositive. 

Anal  jrsis  of  Programs 

/.  Export  Incentive  Program 

The  Export  Licentive  Program  (EIP) 
provides  assistance  tQ  exporters  through 
a  number  of  different  subprograms. 
Because  the  availability  of  this  program 
is  limited  to  exportws,  the  Department 
previously  determined  that  the  benefits 
available  under  this  program  constitute 
bounties  or  grants  within  the  meaning  of 
the  Act  See,  Ferrochrome  From  South 
Africa;  PreUminary  Results  of 
Countervailing  Duty  Administrative 
Review  (58  FR  59988,  November  12, 
1993)  (1991  Ferrochrome  Preliminary 
Results);  Ferrochrome  from  South 
Africa:  Final  Results  of  Countervailing 
Lhity  Administrative  Review  (60  FR 
7043,  February  6, 1995)  (1991 
Ferrochrome  Final  Results).  In  this 
review,  neither  the  Government  of 
South  Africa  nor  the  respondents 
provided  new  information  which  would 
warrant  reconsideration  of  this 
determination. 

Category  A  of  the  EIP 

Category  A  of  the  EIP  allowed 
exporters  to  claim  a  rebate  of  50  percent 
of  the  import  duties  applicable  to  inputs 
used  in  the  production  of  goods  for 
export.  Exporters  could  claim  this  rebate 
regardless  of  whether  the  inputs  were 
actually  imported  or  obtained 
domestically.  Additionally,  Category  A 
benefits  were  independent  of  normal 
duty  drawback  which  operated  under 
section  4703  of  the  Customs  and  Excise 
program. 

Although  the  Category  A  program  was 
terminated  on  March  30, 1990,  two 
companies  received  residual  benefits 
under  Category  A  during  the  review 
period.  These  benefits  resulted  from  the 
Department  of  Trade  and  Industry's 
practice  of  using  promissory  notes  to 
pay  claims'.  The  companies  had  received 
promissory  notes  pursuant  to  claims 
filed  in  an  earlier  period,  but  the  notes 


either  matiued  or  were  discoimted  by 
the  company  during  the  review  period. 
Therefore,  consistent  with  the 
Department's  practice  of  recognizing  the 
occurrence  of  the  benefit  at  the  time  that 
the  benefit  has  a  cash-flow  effect  on  the 
recipient  (see  section  355.48(a)  of  the 
Proposed  Regulations),  we  determine 
that  promissory  notes  which  either 
matured  or  were  discounted  during  the 
review  period  constitute  a  bounty  or 
grant  within  the  meaning  of  the  Act. 

Two  companies  reported  receiving 
benefits  under  Category  A  of  the  EIP; 
both  claimed  that  the  benefits  were  tied 
to  exports  to  countries  other  than  the 
United  States.  In  each  case,  the 
company  calculated  its  full,  potential 
Category  A  claim  applicable  to  all 
exports,  and  then  multiplied  this 
amount  by  the  percentage  of  exports  to 
countries  other  than  the  United  States. 

The  Electrical  Power  Cost  Aid 
Scheme  (EPCAS),  a  program  providing 
rebates  of  electricity  costs  looked  at  in 
previous  reviews,  is  similar  to  the 
Category  A  program  in  that  benefits  are 
not  directly  linked  to  sales  to  particular 
markets  but,  instead,  are  allocated. 
However,  claims  for  rebates  under  the 
EPCAS  program  are  required  by  the 
GOSA  to  be  externally  audited.  There  is 
no  comparable  auditing  procedure  for 
Category  A.  Since  Category  A  benefits 
must  be  allocated  in  some  fashion,  we 
find  that,  in  the  absence  of  government 
oversight,  we  cannot  be  assured  that  the 
benefits  claimed  are  tied,  in  fact,  to 
markets  other  than  the  United  States. 
Therefore,  we  find  that  benefits  received 
piusuant  to  Category  A  benefit  all 
export  sales. 

To  calculate  the  benefit,  we  divided 
the  total  amount  of  the  value  at 
maturity,  or  the  discounted  price  of  the 
promissory  notes,  by  the  recipient 
companies'  total  exports  of  all  products 
to  all  markets  during  the  review  period. 
We  then  weight-averaged  the  resulting 
rate  by  each  company's  share  of  exports 
of  subject  merchandise  to  the  United 
States  during  the  review  period.  On  this 
basis,  we  preliminarily  determine  the 
benefits  fiom  Category  A  promissory 
notes  to  be  0.27  percent  ad  valorem  for 
all  companies. 

Category  D  of  the  EIP 

Category  D  of  the  EIP  provided 
exporters  an  additional  tax  deduction 
for  marketing  expenses  related  to  export 
sales.  Based  on  export  performance,  an 
exporter  could  deduct  from  taxable 
income  an  additional  75  or  100  percent 
of  export  marketing  expenses,  in 
addition  to  the  deductions  normally 
flilowoo 

Section  355.44  (i)(l)  of  the  Proposed 
Aegu7ations  states  that  the 


Gountervailable  benefit  conferred  by  a 
tax  program  is  the  amount  of  additional 
taxes  a  company  would  have  paid 
absent  the  use  of  the  program.  All  of  the 
responding  companies  either  did  not 
file  a  tax  return  during  the  review 
period  or  experienced  operating  losses 
and  were  not,  therefore,  in  a  taxable 
position  before  taking  into  account  the 
Category  D  deductions.  Since  the  tax 
liability  of  each  company  during  the 
review  period  was  imchangpd  by  the 
Category  D  deductions,  we  preliminary 
find  that  no  company  received  benefits 
pursuant  to  Category  D  of  the  EIP  (see 
Certain  Iron-Metal  Castings  From  India: 
Final  Results  of  Countervailing  Duty 
Administrative  Review.  (60  FR  44843^ 
44847  August  29, 1995)  and  Extruded 
Rubber  Thread  From  Malaysia; 
Prehminary  Results  of  Countervailing 
Duty  Administrative  Review,  61  FR 
29534,  29536,  June  11, 1996). 

n.  Regional  IndustriakDevelopment 
Incentives 

The  Government  of  South  Africa 
offered  several  incentives  to  companies 
located  in  geographically  remote  areas 
designated  as  Industrial  Development 
Points.  These  inc«itives  were:  the  Labor 
Incentive,  the  Interest  Concession  and 
the  Subsidy  on  Housing  for  Key 
Personnel. 

We  determined  in  our  previous 
review  of  this  order  that,  as  regional 
subsidies,  these  incentives  constitute 
boimties  or  grants  within  the  meaning  of 
the  Act.  (See  1991  Ferrochrome 
Preliminary  Results;  1991  Ferrochrome 
Final  Results.)  In  this  review,  nmther 
the  Government  of  South  Africa  nor  the 
respondents  have  provided  new 
information  which  would  warrant 
reconsideration  of  this  determination. 

Labor  Incentive  and  Interest  Concession 

No  ferrochrome  exporter  under 
review  claimed  to  have  received 
benefits  pursuant  to  the  Labor  Incentive 
or  the  Interest  Concession  during  the 
review  period.  (See  Programs  Not  Used 
section  below.) 

Subsidy  on  Housing  for  Key  Personnel    . 

The  Regional  Industrial  Development 
Authorities  subsidize  housing  for  key 
personnel  at  regional  development 
points  for  a  maximum  of  20  jrears  on 
new  mortgage  loans  and  the  outstanding 
principal  of  existing  loans.  Companies 
pay  an  interest  rate  that  is  a  fixed 
amount  (e.g.,  4.25%  per  annum)  less 
than  the  Omdal  Building  Society  rate, 
subfect  to  a  floor  of  6.00%  per  annum. 
The  R^onal  Industrial  Development 
Authorities  pay  the  difference  between 
the  interest  paid  by  the  cdm|>anies  and 
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the  Official  Building  Sodety  rate 
monthly. 

As  stated  above,  one  company 
reported  having  loans  under  this 
program.  Because  the  loans  received 
under  this  program  were  long-term 
variable  rate  loans,  we  calculated  the 
interest  differential  in  accordance  with 
section  355.49(d)(1)  of  the  Department's 
Proposed  Regulations.  Consistent  with 
our  methodology  in  Fenochrome  From 
South  Africa;  Preliminary  Results  of 
Countervailing  Duty  Administrative 
i?evieiv(61  FR  19259.  May  1,  1996) 
(1994  Ferrochrome  Preliminary  Rasuits), 
and  in  accordance  with  section 
355.44(b)(5)  of  the  Proposed 
Regulations,  we  used  as  our  benchmark 
rate  the  Official  Building  Society  Rate. 
as  reported  in  the  questionnaire 
response.  To  calculate  the  benefit,  we 
compared  the  amount  of  interest  which 
was  actually  paid  during  the  review 
period  to  the  intecest  which  would  have 
been  paid  at  the  benchmaric  rate.  To  the 
extent  that  the  interest  actually  paid  was 
less  than  that  calculated  using  the 
benchmark  rate,  we  took  this  amount 
and  divided  it  by  the  company's  total 
sales  of  all  merchandise  during  the 
review  period.  We  then  weight-averaged 
the  resulting  rate  by  the  comptuiy's 
share  of  exports  of  subject  merchandise 
to  the  United  States  during  the  review 
period.  Based  on  the  above,  we 
preliminarily  determine  the  ad  valorem 
subsidy  rate  for  benefits  received 
pursuant  to  this  program  to  be  0.003 
percent  ad  valorem  for  all  companies. 

m.  Programs  Not  Used 

We  also  examined  the  following  seven 
programs  and  preliminarily  determine 
that  producers/exportere  of  fBrrochrome 
to  the  United  States  did  not  use  them 
during  the  review  period: 

(1)  Industrial  Development  Corporation 
Loans 

(2)  Export  Incentive  Program 

(a)  Category  B 

(b)  Category  C 

(3)  Regional  Industrial  Development 
Incentives 

(a)  Labor  Incentive 

(b)  Interest  Concession 

(4)  Preferential  Rail  Rates 

(5)  Government  Loan  Guarantees 

(6)  Beneficiation  Allo%vances — Electric 
Power  Cost  Aid  Scheme 

(7)  General  Export  Incentive  Scheme 

(8)  Rail  Transport  Rebate  on  Outgoing 
Goods  (subprogram  of  the  Regional 
Industrial  Development  Incentives) 

Preliminary  Results  of  Review 

As  a  result  of  our  review^  we 
preliminarily  determine  the  net  subsidy 
to  be  0.27  percent  ad  valorem,  which  is 
de  minimis,  for  all  companies  for  the 


period  January  1, 1992  through 
December  31, 1992.  If  the  final  results 
of  this  review  remain  the  same  as  these 
preliminary  result^ ,  we  intend  to 
instruct  the  U.S.  Customs  Service  to 
Uquidate.  without  regard  to  I  ■ ..':    ■. 

countervailing  duties,  all  shipments  of 
subject  merchandise  exported  on  or 
after  January  1, 1992  and  entered  on  at 
before  December  31. 1992.  Because  the 
countervailing  duty  order  was  revoked 
effective  January  1, 1995  (see 
Revocation  of  Coimtervaiting  Duty 
Orders  (60  FR  40568,  August  9, 1995)) 
pursuant  to  section  753  of  the  Act.  as 
amended  by  the  Uruguay  Round 
Agreements  Act.  no  other  instructions 
v«dll  be  sent  to  the  U.S.  Customs  Service. 

Parties  to  this  proceeding  may  request 
disclosure  of  the  calculation 
methodology  and  interested  parties  may 
request  a  hearing  not  later  than  10  dajrs 
after  the  date  of  publication  of  this 
notice.  Interested  parties  may  submit 
written  argiunents  in  case  briefs  on 
these  preliminary  results  within  30  days 
of  the  date  of  publication  of  this  notice. 
Rebuttal  briefig,  limited  to  arguments 
raised  in  case  briefs,  may  be  submitted 
seven  days  after  the  time  limit  for  filing 
the  case  briefs.  Any  hearing,  if 
requested,  will  be  held  seven  days  after 
the  scheduled  date  for  submission  of 
rebuttal  briefis.  Copies  of  case  briefs  and 
rebuttal  briefs  must  be  served  on 
interested  parties  in  accordance  with  19 
CFR  355.38(e).  | 

Representatives  of  parties  to  the 
proceeding  may  request  disclosure  of 
proprietary  information  under 
administrative  protective  order  no  later 
than  10  days  after  the  representative's 
client  or  employer  becomes  a  party  to 
the  proceeding,  but  in  no  event  later 
than  the  date  the  case  briefs  are  due 
under  19  CFR  355.38(c). 

The  Department  will  publish  the  final 
results  of  this  administrative  review 
including  the  results  of  its  analysis  of 
issues  raised  in  any  case  or  rebuttal  brief 
or  at  a  hearing. 

This  administrative  review  and  notice 
are  in  accordance  with  section  751(a)(1) 
of  the  Act  (19  U.S.C.  1675(a)(1)). 

Dated:  November  25, 1996.  J  '. 

Robert  S.  LaRiuM,  .r.  ' 

Acting  Assistant  Secretaty  for  Import        - 
Administration.  ^-^^ 

[PR  Doc.  96-31727  Filed  12-12-96;  8:45  am] 
BIUJNQ  coos  J61S-06-P 


COMMTTTEEFORTHE 
IMPLEMENTATION  OF  TEXTILE 
AGREEMENTS 

Consolidation  and  Amendment  of 
Export  Visa  Requirements  to  Include 
the  Electronic  Visa  Information  System 
for  Certain  Cotton,  Wool  and  Man- 
Made  Fiber  Textile  Products  Produced 
or  Manufactufsd  in  Singapore 

December  9, 1996. 

AQBICY:  Committee  for  the 

Implementation  of  Textile  Agreements 

(OTA). 

ACTION:  Issuing  a  directive  to  the 

Commissioner  of  Customs  consolidating 

and  amending  visa  requirements: 

9FECT1VE  DATE:  January  1, 1997. 
FOR  FURTHER  MFORMATION  CONTACT: 
Janet  Heinzen,  International  T^de 
Specialist,  Office  of  Textiles  ana 
Apparel,  U.S.  Department  of  Commerce, 
(202)  482-4212. 

8UPPLBBITARY  INFORMATION: 

Authority:  Executive  Order  11651  of  March 
3, 1972,  as  amended;  section  204  of  the 
Agricultural  Act  of  1956,  as  amended  (7    - 
U.S.C  1854):  Uruguay  Round  Agreements 
Act 

In  an  exchange  of  notes  dated 
November  8, 1996  and  November  26. 
1996,  the  Governments  of  the  United 
States  and  Singapore  agreed  to  amend 
the  existing  visa  arrangement  for  textile 
products,  produced  or  manufactured  in 
Singapore  and  exported  on  and  after 
January  1, 1997.  The  amended 
arrangement  consolidates  existing  and 
new  provisions  of  the  export  visa 
arrangement,  including  provisions  for 
the  Electronic  Visa  Information  System 
(ELVIS).  In  addiUon  to  the  ELVIS 
requirements,  shipments  will  continue 
to  be  accompanied  by  an  original  visa 
stamped  on  the  front  of  the  original 
commercial  invoice  issued  by  the 
Government  of  the  Republic  of 
Singapore. 

In  the  letter  published  below,  the 
Chairman  of  CTTA  directs  the 
Commissioner  of  Customs  to  amend  the 
existing  visa  requirements  for  textile 
products  produced  or  manufactured  in 
Singapore  and  exported  on  and  after 
January  1, 1997. 

A  description  of  the  textile  and 
apparel  categories  in  terms  of  HTS 
numbere  is  available  in  the 
CORRELATION:  Textile  and  Apparel 
Categories  with  the  Harmonized  Tariff 
Schedule  of  the  United  States  (see 
Federal  Register  notice  60  FR  65299. 
published  on  December  19, 1995).  Also 
see  47  FR  6683.  published  on  February 
16. 1982;  and  60  FR  56576.  published 
on  November  9, 1995.  Information 
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regarding  the  1997  CORRELATION  will 
be  published  in  the  Federal  Register  at 
a  later  date. 

Interested  persons  are  advised  to  take 
all  necessary  steps  to  ensure  that  textile 
products  that  are  entered  into  the 
United  States  for  consumption,  or 
withdrawn  from  warehouse  for 
consumption,  will  meet  the  visa 
requirements  set  forth  in  the  letter 
pubUshed  below  to  the  Commissioner  of 
Customs. 

D.  Michael  Hutrhiiwon,  .  > '  .j^' 

Acting  Chainnan,  Committee  for  the 
Implementation  (^Textile  Agreements. 

Committee  for  the  bBplemeiitatioii  of  Textile 
Agreements 

December  9, 1996.  7. 

Conmiissioner  of  Customs, 
Department  of  the  Treasury,  Washington,  DC 
20229. 

Dear  Commissioner  This  directive 
amends,  but  does  not  cancel,  the  directive 
issued  to  you  on  February  10, 1982,  as 
amended,  by  the  Chairman,  Committee  for 
the  Implementation  of  Textile  Agreements, 
that  directed  you  to  prohibit  entry  of  certain 
cotton,  wool  and  man-made  fiber  textile 
products,  produced  or  manufactured  in 
Singapore  for  which  the  Government  of  the 
Republic  of  Singapore  has  not  issued  an 
appropriate  export  visa. 

Under  the  terms  of  section  204  of  the 
Agricultural  Act  of  1956,  as  amended  (7 
U.S.C  1854);  pursuant  to  the  Export  Visa 
Arrangement,  effected  by  exchange  of  notes 
dated  November  8  and  November  26, 1996' 
between  the  Governments  of  the  United 
States  and  the  Republic  of  Singapore;  and  in 
accordance  with  the  provisions  of  Executive 
Order  11651  of  March  3, 1972,  as  amended, 
you  are  directed  to  prohibit,  effective  on 
January  1, 1997,  entry  into  the  Customs 
territory  of  the  United  States  (i.e.,  the  SO 
states,  the  District  of  Columbia  and  the 
Commonwealth  of  Puerto  Rico)  for 
consumption  and  withdrawal  from 
warehouse  for  consumption  of  cotton,  wool 
and  man-made  fiber  textile  products  in 
Categories  200-239,  300-369.  400-469  and 
600-670,  including  part  categories,  produced 
or  manufactured  in  Singapore  and  exported 
on  and  after  January  1 ,  1997  for  which  the 
Government  of  the  Republic  of  Singapore  has 
not  issued  an  appropriate  export  visa  and 
ELVIS  (Electronic  Visa  Information  System) 
transmission  fully  described  below.  Should 
additional  categories  or  part  categories 
become  subject  to  import  quota  the  entire 
categoryts)  or  part  category(s)  shall  be 
included  in  the  coverage  of  this  arrangement. 

A  visa  must  accompany  each  commercial 
shipment  of  the  aforementioned  textile 
products.  A  circular  stamped  marking  in  blue 
ink  will  appear  on  the  front  of  the  original 
OMnmercial  invoice.  The  cniginal  visa  shall 
not  be  stamped  on  duplicate  copies  of  the 
invoice.  The  original  invoice  with  the 
original  visa  stamp  will  be  required  to  enter 
the  shipment  into  the  United  States. 
Duplicates  of  the  invoice  and/or  visa  may  not 
be  used  for  this  purpose. 

Bach  visa  stamp  shall  include  the 
foUowring  infbrmatioa: 


1.  The  visa  number.  The  visa  number  shall 
be  in  the  standard  nine  digit  letter  format, 
beginning  with  one  numerical  digit  for  the 
last  dig^  of  the  year  of  export,  followed  by 
the  two  character  alpha  coimtry  code 
specified  by  the  International  Oiganization 
for  Standardization  (ISO)  (the  code  for 
Singapore  is  "SG").  and  a  six  digit  numerical 
serial  number  identifying  the  shipment;  e.g., 
7SG1234S6. 

2.  The  date  of  issuance.  The  date  of 
issuance  shall  be  the  day,  month  and  year  on 
which  the  visa  was  issued. 

3.  The  original  signature  of  the  issuing 
official  of  the  Government  of  the  Republic  of 
Singapore. 

4.  The  correct  categoryfs),  part  categoryts), 

Siantity(s)  and  tmit(s)  of  quantity  in  the 
ipment  as  set  forth  in  the  U.S.  Department 
of  Commerce  Correlation  and  in  the 
Haimonized  Tariff  Schedule  of  the  United 
States,  annotated  or  successor  docimients 
shall  be  reported  in  the  spaces  provided 
within  the  visa  stamp  (e.g.,  "Cat  340-510 
DOZ"). 

Quantities  must  be  stated  in  whole 
numbers.  Decimals  or  fractions  will  not  be 
accepted. 

U.S.  Customs  shall  not  permit  entry  if  the 
shipment  does  not  have  a  visa,  or  if  the  visa 
number,  date  of  issuance,  signature,  category, 
quantity  or  units  of  quantity  are  missing. 
Incorrect  or  illegible,  or  have  been  crossed 
out  or  altered  in  any  way.  If  the  quantity 
indicated  on  the  visa  is  less  than  that  of  the 
shipment,  entry  shall  not  be  permitted.  If  the 
quantity  indicated  on  the  visa  is  more  than 
mat  of  the  shipment,  entry  shall  be  permitted 
and  only  the  amount  entered  shall  be  charged 
to  any  applicable  quota. 

If  the  visa  is  not  acceptable  then  a  new 
correct  visa  or  a  visa  waiver  must  be 
presented  to  the  U.S.  Customs  Service  before 
any  pration  of  the  shipment  will  be  released. 
A  visa  waiver  may  be  issued  by  the  U.S. 
Department  of  Commerce  at  the  request  of 
the  Embassy  in  Washington  for  the 
Government  of  the  Republic  of  Singapore. 
The  waiver,  if  used,  only  waives  the 
requirement  to  present  a  visa  vnth  the 
shipment.  It  does  not  waive  the  quota 
requirements.  Visa  waivers  will  only  be 
issued  for  classification  purposes  or  for  one 
time  special  purpose  shipments  that  are  not 
part  of  an  ongoing  commercial  enteqMise. 

If  the  visaed  invoice  is  deficient,  the  U.S. 
Customs  Service  will  not  return  the  original 
document  after  entry,  but  will  provide  a 
certified  copy  of  that  visaed  invoice  for  use 
in  obtaining  a  new  correct  original  visaed 
invoice,  or  a  visa  waiver. 

ELVIS  Requirements: 

A.  Each  ELVIS  message  wrill  include  the 
following  information: 

i.  The  visa  nimiber.  The  visa  number  shall 
be  in  the  standard  nine  digit  letter  format, 
beginning  with  one  numerical  digit  for  the 
last  digit  of  the  year  of  export,  followed  by 
the  two  charactffl*  alpha  country  code 
specified  by  the  International  Organisation 
for  Standardization  (ISO)  (the  code  for 
Singapore  is  "SG"),  and  a  six  digit  numerical 
serial  number  identifying  the  shipment;  e.g., 
7SG123456. 

ii.  The  date  of  issuance.  The  date  of 
issuance  shall  be  the  day,  month  and  year  on 
which  the  visa  was  issued. 


iii.  The  correct  cat^oryfs),  part  category(s), 

auantity(8)  and  unit(s)  of  quantity  in  the 
[lipment  as  set  forth  in  the  U.S.  Department 
of  Commerce  Correlation  and  in  the 
Harmonized  Tariff  Schedule  of  the  United 
States,  annotated  or  successor  documents. 

iv.  The  manufacturer  ID  number  (MID).  The 
MID  shall  begin  with  'SG,'  followed  by  the 
first  three  characters  from  each  of  the  first 
two  words  of  the  name  of  the  manufacturer, 
followed  by  the  largest  number  on  the 
address  line  up  to  the  first  four  digits, 
followed  by  three  letters  from  the  city  name. 

B.  Entry  of  a  shipment  shall  not  be 
permitted: 

i.  if  an  ELVIS  transmission  has  not  been 
received  for  the  shipment  from  SingapcMe; 

ii.  if  the  ELVIS  transmission  for  that 
shipment  is  missing  any  of  the  following: 

a.  visa  number 

b.  category  or  part  category 
c  quantity 

d.  imit  of  measure 

e.  date  of  issuance 

f.  manufacturer  ID  number 

iii.  if  the  ELVIS  transmission  for  the 
shipment  does  not  match  the  information 
supplied  by  the  importer  with  regard  to  any 
of  the  following: 

a.  visa  number 

b.  category  or  pert  categmy 
c  unit  of  measure 

iv.  if  the  quantity  being  entered  is  greater 
than  the  quantity  transmitted. 

v.  if  the  visa  number  has  previously  been 
used,  except  in  the  case  of  a  split  shiinqent. 
at  canceled,  except  when  an  entry  has 
already  been  made  using  the  visa  number. 

Q  A  new,  correct  ELVIS  transmission  from 
Singapore  is  required  before  a  shipment  that 
has  been  denied  entry  for  one  of  the 
circumstances  mentioned  in  paragraph  3.B.i- 
V  will  be  released. 

D.  Visa  waivers  will  only  be  considered  for 
paragraph  3.B.i.,  if  the  shipment  qualifies  as 
a  one-time  special  purpose  shipment  that  is 
notpart  of  an  ongoing  commercial  enterprise. 

E.  Shipments  will  not  be  released  for  forty- 
eight  hours  or  2  calendar  days  in  the  event 
of  a  system  failure.  If  system  failure  exceeds 
forty-eight  hours  or  2  calendar  days,  fw  the 
remaining  period  of  the  system  failure  the 
U.S.  Customs  Service  will  release  shipments 
on  the  basis  of  the  paper  visaed  document. 

P.  If  import  quotas  are  in  force,  U.S. 
Customs  Service  shall  charge  o^y  the  actual 
quantity  in  the  shipment  to  the  correct 
category  limit  If  a  shipment  from  Singapore 
has  been  allonvisd  entry  into  the  commerce  of 
the  United  States  with  either  an  incorrect 
visa,  no  visa,  an  incorrect  ELVIS 
transmission,  or  no  ELVIS  transmission,  and 
redelivery  is  requested  but  cannot  be  made, 
and  after  the  Government  of  the  Republic  of 
Singapore  does  not  issue  a  visa  or  ELVIS 
transmission  or  request  a  visa  Mraiver  (if 
applicable),  the  shipment  will  be  charged  to 
the  correct  category  limit  whether  or  not  a 
esplacement  visa  or  waiver  is  provided  or  a 
new  ELVIS  message  is  transmitted. 

Other  Provisions. 

Merchandise  imported  for  the  personal  use 
of  the  importer  and  not  for  resale,  regardless 
of  value,  and  properly  maribed  commercial 
sample  shipments  valued  at  U.S.$250  or  less, 
do  not  require  an  export  visa  or  ELVIS 
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mandatory  cash  settlement  of  all  open 
positions  at  the  expiration  of  trading  in 
a  cMitract  month.  The  proposed  cash 
settlement  price  would  be  the  weighted 
average  price  for  all  negotiated 
transactions  for  12-14  pound,  14-16 
pound,  and  16-18  pound,  skin-on,  fresh 
pork  bellies,  as  reported  by  the  U.S. 
Department  of  Agriculture  Federal-State 
Market  News  Service  in  the  National 
Carlot  Meat  Report  during  the  last  five 
trading  days  of  each  expiring  contract 
month. 

Under  the  proposed  amendments, 
trading  in  the  ftitures  contract  would 
terminate  on  the  seccmd-to-last  Friday  of 
the  contract  month.^  The  proposed 
amendments  would  provide  for  trading 
in  the  contract  months  of  January, 
March,  May,  July,  August,  September, 
and  November.  In  admtion.  the 
proposed  amendments  would  specify 
that  no  maximum  daily  price 
fluctuation  limit  would  apply  to  trading 
in  an  expiring  contract  month  during 
the  last  five  (kys  of  trading. 

The  proposed  amendments  will  delete 
the  contract's  existing  speculative  limit 
for  all  contract  months  combined. 
Under  the  proposed  amendments,  the 
contract's  spot-month  speculative 
position  limits  for  each  listed  month 
would  be  set  at  400  contracts  as  of  the 
close  of  business  (COB)  on  the  last 
trading  day  prior  to  the  first  business 
day  of  the  contract  month,  200  contracts 
as  of  COB  on  the  business  day 
immediately  preceding  the  last  ten 
trading  days  of  the  contract,  and  40 
contracts  in  the  expiring  month  as  of 
OOB  on  the  business  day  immediately 
preceding  the  last  five  trading  days  of 
the  contract.  The  speculative  position . 
limit  for  any  individual  non-8])ot 
contract  month  would  continue  to  be 


transmission  for  entry  and  shall  not  be 
charged  to  agreement  levels,  if  applicable. 

The  visa  stamp  remains  unchanged. 

The  actions  taken  concerning  the 
Government  of  the  Republic  of  Singapore 
with  respect  to  imports  of  textiles  and  textile 
products  in  the  foregoing  categories  have 
been  determined  by  the  Committee  for  the 
Implementation  of  Textile  Agreements  to 
involve  foreign  affiairs  functions  of  the  United 
States.  Therefore,  these  directions  to  the 
Commissioner  of  Customs,  which  are 
necessary  for  the  implementation  of  such 
actioDS,  fall  within  the  foreign  affoirs 
exception  to  the  rulemaking  provisions  of  5 
U.S.C.  553(aHl)-  This  letter  wUl  b«  published 
in  the  Fadaral  Registar. 

Sincerely, 
O.  Michael  Hutchinson, 
Acting  Cbaiiman,  Committee  for  the 
Implementation  of  Textile  Affeementt. 
(FR  Doc  96-31701  Filed  12-12-M;  8:45  am] 
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COMMOOfTY  FUTURES  TRADING 
COMMSSION 

Chicago  Mercantile  Exclfange: 
Propoaed  Amendmanta  to  the  Frozen 
Pofic  Balliaa  Futuraa  and  Opttona 
Contracta  Converting  the  Futuraa 
Contract  to  a  Caah  Satttad  Contract 
From  a  Pttyaical  Daf  h^ary  Contract,  and 
Confonning  Amendmanta  to  tlia 
Opttona  Contract 

AOaiCY:  Commodity  Futures  Trading 

Commission. 

ACTION:  Notice  of  availability  of  the 

terms  and  conditions  of  proposed  and 

amended  commodity  futures  contracts. 

summary:  The  Chicago  Mercantile 
Exchange  (CME  or  Exchange)  has 
submitted  amendments  to  its  frozen 
pork  bellies  futures  contract  that  would 
replace  the  contract's  existing  physical 
delivery  provisions  tvith  a  cash 
settlement  system  based  on  cash  prices 
for  fresh  pork  bellies.  The  proposed 
amendments  also  would  revise  the 
futures  contract's  trading  months, 
speculative  position  limits,  maximiun 
daily  price  fluctuation  limits  and  last 
trading  day. 

In  accordance  with  Section  5a(a)(12) 
of  the  Commodity  Exchange  Act  and 
acting  pursuant  to  the  authority 
delegated  by  Commission  Regulation 
140.96,  the  Acting  Director  of  the 
Division  of  Economic  Analysis 
("Division")  of  the  Commodity  Futures^ 
Trading  Commission  ("Commission") 
has  determined,  on  behalf  of  the 
Commission,  that  the  proposed 
amendments  are  of  major  economic 
significance.  On  behalf  of  the 
Commission,  the  Division  is  requesting 
public  comment  on  the  proposal. 


DATES:  Comments  must  be  received  on 
or  before  January  13,  1997. 
ADDRESSES:  Interested  persons  should 
submit  their  views  and  comments  to 
Jean  A.  Webb,  Secretary,  Commodity 
Futures  Trading  Commission,  Three 
Labyette  Centre,  1155  21st  St.  NW, 
Washington,  DC  20581.  In  addition, 
comments  may  be  sent  by  facsimile 
transmission  to  (202)  418-5521,  or  by 
electronic  mail  to  secretary#cftc.gov. 
Reference  should  be  made  to  the  CME 
frozen  pork  bellies  futures  contract. 
FOR  FURTHER  INF0RMATK3N  CONTACT: 
Please  contact  Fred  Linse  of  the 
Division  of  Economic  Analysis, 
Commodity  Futures  Trading 
Commission,  Three  Lafayette  Centre, 
1155  21st  St.,  NW.  Washington,  DC 
20581.  telephone  202-418-5273,  or 
electronic  mail:  flinse@cftc.gov. 
SUPPLEMENTARY  MFORMATION:  The 
existing  terms  of  the  frozen  pork  bellies 
futures  contract  provide  for  physical 
delivery  of  40,000  pounds  of  fit>zen 
pork  bellies  meeting  specified  quality, 
packaging  and  %vei^t  requirements. 
Delivery  is  at  CME-approved  pubUc 
cold  storage  warehouses.  The  contract 
also  currently  specifies  a  maximimi 
daily  price  fluctuation  limit  of  $.030  per 
pound,  which  is  applicable  through  the 
last  trading  day  of  each  expiring 
contract  month.  In  addition,  the     ■'' ' 
contract's  existing  terms  specify  that 
trading  ends  on  the  business  day 
immediately  preceding  the  last  three 
'l)usiness  days  of  the  contract  month. 
Trading  is  currently  conducted  in  the 
contract  months  of  February,  March, 
May,  July  and  August. 

"Ihe  contract's  current  terms  also 
provide  for  net  long  or  short  speculative 
position  limits  of  1,000  contracts  in  all 
contract  months  combined  and  800 
contracts  in  any  individual  non-spot 
contract  month.  The  contract's  existing 
spot-month  speculative  position  limits 
are  150  contracts  in  any  expiring 
contract  month  (except  May)  as  of  the 
close  of  business  on  the  last  trading  day 
preceding  the  first  business  day  of  the 
contract  month  and  100  contracts  in  any 
expiring  contract  month  (except  May)  as 
of  the  close  of  business  on  the  sixth 
business  day  following  the  first  Friday 
of  the  contract  month.' 

The  proposed  amendments  would 
delete  all  physical  delivery  provisions 
of  the  futures  contract.  These  provisions 
would  be  replaced  by  terms  specifying 


■  For  the  May  contract  month,  the  contract's 
existing  tpaculative  limits  are  200  contracts  as  of 
tlie  close  of  buiinaas  on  the  last  trading  day  prior    - 
to  the  first  busineas  day  of  the  contract  month  and 
ISO  contracts  as  of  the  close  of  tnisiness  on  the  sixth 
business  day  following  tiw  first  Friday  of  the 

oontiact  montlL  '■  ~i 

<  ft  ■ 


800  contracts. 

The  proposed  amendments  also  will 
modify  the  rules  of  the  option  contract 
to  OMifbrm  to  the  proposed  changes  to 
the  futures  contract  and  will  change  the 
last  trading  day  for  the  option  contract 
from  the  first  Friday  of  the  delivery 
month  to  the  business  day  immediately 
"preceding  the  last  five  trading  days  for 
the  imderlying  futures  contract. 

In  addition,  the  proposed 
amendments  would  rename  the 
contracts  as  the  "fresh  pork  bellies" 
futures  and  options  contracts. 

In  support  of  the  proposed 
amendments,  the  CME  indicates  that  the 
proposal  to  eliminate  physical  deUvery 
of  frozen  pork  bellies  and  provide  for 
mandatory  cash  settlement  based  on 


'If  a  holiday  Calls  on  tl>e  second-to-last  Friday  or 
on  any  of  the  four  weekdays  prior  to  that  Friday, 
trading  would  end  on  the  first  prior  Friday  that  was 
not  a  holiday  or  so  preceded  by  a  holiday 
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cash  prices  Ua  fresh  poric  bellies  is 
intended  to  reflect  changes  in  cash 
maricet  practices.  The  CME  indicates, 
specific»lly,  that  the  qxiantity  of  frozen 
pork  bellies  being  placed  into  cold 
storage  is  declining  because  more  pork 
bellies  are  being  utilized  as  fresh  park 
bellies.  The  CME  notes  that,  as  a  result 
of  this  trend,  the  demand  for  pork 
bellies  is  becoming  less  seasonal  and  is 
tending  to  follow  more  closely  the 
production  of  that  commodity.  The  CME 
submits  that,  therefore,  the  industry  has 
less  need  for  a  contract  to  hedge  a 
seasonal,  stored  commodity,  and  a 
growing  need  to  hedge  forward 
contracts  for  fresh  pork  bellies  on  a  year 
roxmd  basis. 

With  respect  to  the  proposed  cash 
settlement  provisions,  the  CME 
indicates  that  physical  delivery  of  fresh 
pork  bellies  would  be  very  difBciilt  due 
to  the  fact  that  such  beljies  are  highly 
perishable  and  thus  are  not 
merchantable  for  much  more  than  72 
hours.  The  CME  believes  that  cash 
settlement  is  the  only  feasible  method  of 
settling  futures  positions,  since  there 
could  be  many  problems  and/or 
delivery  failures  with  a  physically 
delivered  fresh  pork  bellies  futures 
contract  The  CME  also  indicates  its 
belief  that  the  proposed  cash  settlement 
price  would  not  be  susceptible  to 
manipulation  or  distortion. 

The  CME  proposes  to  make  the 
amendments  eOactive  with  respect  to 
newly  listed  contract  months  only, 
following  Commission  approval. 

On  behalf  of  the  Commission,  the 
Division  is  requesting  comment  on  the 
CME's  proposals.  In  particular,  the 
Division  is  seeking  comments  regarding 
the  extent  to  whidh  the  proposed  cash 
settlement  prices  will  reflect  the 
imderlying  cash  market  and  the 
susceptibility  of  the  proposed  cash 
settlement  price  to  manipulation  or 
distortion. 

Copies  of  the  tenns  and  conditions 
will  be  available  for  inspection  at  the 
Office  of  the  Secretariat.  Commodity 
Futures  Trading  Commission,  Three 
Lafayette  Centre,  1155  21st  St.,  N.W., 
Washington,  D.C.  20581.  Copies  of  the 
terms  and  conditions  can  be  obtained 
through  the  Office  of  the  Secretariat  by 
mail  at  the  above  address  or  by  phone 
at  (202)  418-5097. 

Other  materials  submitted  by  the 
Exchange  may  be  available  upon  request 
pursuant  to  the  Freedom  of  Information 
Act  (5  U.S.C.  552)  and  the  Commission's 
regulations  thereimder  (17  C.F.R.  Part 
145  (1987)),  except  to  the  extent  they  are 
entitled  to  confidential  treatment  as  set 
forth  in  17  CFR  145.5  and  145.9. 
Requests  for  copies  of  such  materials 
should  be  made  to  the  FOI,  Privacy  and 


Sunshine  Act  Compliance  Staff  of  the 
Office  of  the  Secretariat  at  the 
Commission's  headquarters  in 
accoidanoe  with  17  CFR  145.7  and 
145.8. 

Any  person  interested  in  submitting 
written  data,  views,  or,^rguments  on  the 
proposed  terms  and  con(£tions,  or  with 
respect  to  other  materials  submitted  by 
the  CME,  should  send  such  comments 
to  Jean  A.  Webb,  Secretary,  Commodity 
Futiires  Trading  Commission,  Three 
Lafayette  Coitre,  1155  21st  St,  N.W., 
20581  by  the  specified  date. 

Issued  in  Washington,  DC,  on  December. 
10, 191)6. 

BUkelmdL 

Acting  Dinctm. 

IFR  Doc  9fr-31720  Filed  12-12-96;  8:45  am] 
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DEPARTMENT  OF  ENERGY 

Record  of  Decision:  Environmental 
Impact  Statement  for  the  Nevada  Test 
Site  and  Off-Site  Locations  in  the  State 
of  Nevada 

AQBICY:  Department  of  Energy. 
ACTION:  Record  of  Decision. 

summary:  The  Department  of  Energy 
(DOE)  is  issuing  this  Record  of  Decision 
on  the  management  and  operation  of  the 
Nevada  Test  Site  and  other  DOE  sites  in 
the  State  of  Nevada.  This  Record  of 
Decision  is  based  on  the  information 
and  analysis  contained  in  the  Final 
Environmental  Impact  Statement  for  the 
Nevada  Test  Site  and  Off-Site  Locations 
in  the  State  of  Nevada,  DOE/EIS-0243, 
and  other  factors,  including  the  mission 
responsibilities  of  the  Department,  and 
comments  received  on  the  draft  and 
Final  Environmental  Impact  Statement 
DOE  has  decided  to  implement  a 
combination  of  three  alternatives 
analyzed:  Expanded  Use;  No  Action 
(i.e.,  status  quo);  and  Alternate  Use  of 
Withdrawn  Lands.  Most  activities  will 
be  pursued  at  levels  described  by  the 
Expanded  Use  Alternative.  However, 
low-level  and  mixed  low-level  waste 
management  activities  will  be 
conducted  at  levels  described  by  the  No 
Action  Alternative,  pending  decisions 
by  DOE  under  the  Waste  Management 
Programmatic  Environmental  Impact 
Statement,  DOE/EIS-0200,  now  in 
preparation.  Also,  DOE  will  initiate 
certain  public  education  activities 
analyzed  imder  the  Ahemate  Use  of 
Withdrawn  Lands  Alternative.  This 
decision  will  result  in  the  continuation 
of  the  multipurpose,  multi-program  use 
of  the  Nevada  Test  Site,  imder  which 
DOE  will  pursue  a  further 
diversification  of  interagency,  private 


industry,  and  public-education  uses 
while  meeting  its  Defense  Program, 
Waste  Management,  and  Environmental 
Restoration  mission  requirements  at  the 
Nevada  Test  Sits  and  aibat  Nevada 
sites,  including  the  Tonopah  Test 
Range,  the  Prc^  Shoal  Site,  the 
Ceimal  Nevada  Test  Area,  and  on  the 
Nellis  Air  Force  Range  Complex. 
FOR  FURTHER  INFORMATXW  CONTACT:  For 
further  informaticm  on  the  Final 
Environmental  Impact  Statement  or  to 
receive  a  copy  of  the  Environmental 
Impact  Statement  or  other  information 
related  to  this  Record  of  Decision, 
contact:  Bob  G.  Golden,  National 
Environmental  Policy  Act  Compliance 
Officer,  U.S.  Department  of  Energy, 
Nevada  Operations  Office,  P.O.  Box 
98518,  Las  Vegas,  NV  89193,  (702)  295- 
2353. 

For  information  on  the  DOE  National 
Environmental  Policy  Act  process, 
contact:  Carol  M.  Borgstrom,  Director, 
Office  of  NEPA  Policy  and  Assistance, 
U.S.  Department  of  Energy,  1000 
Independence  Avenue,  SW, 
Washington,  DC  20585,  (202)  586-4600. 
or  leave  a  message  at  (800)  472-2756. 

SUPPLEMENTARY  INFORMATION: 

Background 

DOE  prepared  this  Record  of  Decision 
pursuant  to  the  regulations  of  the 
Council  on  Environmental  Quality  for 
implementing  the  National 
Enviroimiental  Policy  Act  (40  CFR  ParU 
1500-1508)  and  DOE's  National 
Environmental  PoUcy  Act  Implementing 
Procedures  (10  CFR  Part  1021).  This 
Record  of  Decision  is  based  on  DOE's 
Final  Environmental  Impact  Statement 
for  the  Nevada  Test  Site  and  Off-Site 
Locations  in  the  State  of  Nevada  (DOE/ 
EIS-0243).  The  Nevada  Test  Site 
occupies  approximately  3,496  square 
kilometers  (1,350  square  miles)  in 
southern  Nevada  aiid  is  located 
approximately  105  kilometers  (65  miles) 
northwest  of  Las  Vegas.  The  EOE  also 
manages  several  other  sites  in  Nevada, 
including  the  Tonopah  Test  Range, 
Central  Nevada  Test  Area,  and  Plt))ect 
Shoal  Area  located  southeast  of  Fallon, 
Nevada. 

Historically,  the  primary  mission  of 
the  Nevada  Test  Site  was  to  conduct 
nuclear  weapons  tests.  Since  the 
moratorium  on  testing  began  in  October 
1992,  this  mission  has  changed  to 
maintaining  a  readiness  to  conduct  tests 
if  so  directed  by  the  President  (imdm 
the'*'supreme  national  interest' 
withdrawal  provision  in  the 
Comprehensive  Test  Ban  Treaty)  and 
participating  in  the  Department's 
science-based  stockpile  stewardship 
program  by  serving  as  a  site  for  various 
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activities  including  subcritical 
experiments  (i.e.,  explosively  driven 
experiments  with  special  nuclear ' 
material  in  which  there  is  no  self- 
sustaining  nuclear  reaction).  In  addition 
to  stockpile  stewardship,  the  Nevada 
Test  Site  continues  to  host  a  number  of 
nittiq"*!  defense-related  programs. 
Other  chan^ng  mission  priorities 
include  an  increase  in  enviromnental 
restoration  efforts  at  the  Nevada  Test 
Site,  Tonopah  Test  Range,  Project  Shoal 
Site,  Central  Nevada  Test  Area,  and 
Nelhs  Air  Force  Range  Complex  and  a 
concurrent  need  for  waste  management 
activities. 

The  DOE  is  currently  engaged  in 
several  other  National  Environmental 
Policy  Act  processes  that  include  the 
Nevada  Test  Site  as  an  alternate  location 
for  the  action  under  consideration. 
These  other  National  Environmental 
PoUcy  Act  reviews  include 
programmatic  environmental  impact 
statements  for  Waste  Management. 
Stodcpile  Stewardship  and 
Management,  Storage  and  Disposition  of 
Weapons-Usable  Fissile  Materials,  and 
the  Continued  Operation  of  the  Pantex 
Plant.  Inasmuch  as  these  other 
Environmental  Impact  Statements 
identify  potential  new  activities  for  the 
Nevada  Test  Site,  the  impacts  of  these 
activities  are  analyzed  under  the 
Expanded  Use  Alternative  in  the  Final 
Environmental  Impact  Statement  for  the 
Nevada  Test  Site.  However,  the  nature 
of  the  decisions  in  this  Record  of 
Decision  with  regard  to  these 
programmatic  proposals  is  simply  to 
reserve  land  and  infrastructure  at  the 
Nevada  Test  Site  pending  completion  of 
these  programmatic  reviews  and  their 
corresponding  decision  documents. 

Ahematives  Considered 

DOE  analyzed  four  use  alternatives  for 
the  Nevada  Test  Site.  A  land  use  map 
containing  site  and  zone  categories  was 
developed  for  each  alternative.  As  part 
of  each  alternative,  DOE  activities  at  off- 
site  locations  were  also  addressed.  The 
four  use  alternatives  are  as  follows: 

AHemative  1 — Continue  Current 
Operations  (No  Action) 

Under  this  alternative.  DOE  activities 
and  operations  in  five  mission 
programs — Defense,  Waste  Management, 
Environmental  Restoration,  Nondefanse 
Research  and  Development,  and  Work 
for  Others —  would  continue  in  the 
same  manner  and  degree  as  they  have 
during  the  past  3  to  5  years.  Under  the 
Defense  Program,  two  scenarios  were 
examined.  The  first  was  limited  to 
maintaining  a  readiness  to  resume 
underground  nuclear  testing,  in 
accordance  with  Presidential  direction. 


and  emphasized  the  execution  of 
science-based  stockpile  stewardship 
experiments  and  operations  such  as 
subcritical  experiments.  The  second 
scenario  also  included  one  or  more 
underground  nuclear  tests  on  Pahute 
Mesa  or  Yucca  Flat  as  a  result  of  an  end 
to  the  moratorium  on  weapons  testing, 
or  an  invocation  of  the  "supreme 
national  interest"  provision  of  the    ':  «-  '■ 
Comprehensive  Test  Ban  Treaty. 
Although  no  new  initiatives  or  projects 
would  be  pursued  or  added  under 
Alternative  1.  present  Waste 
Management  programs  and  activities 
would  continue  at  the  Nevada  Test  Site. 
Environmental  Restoration  Program 
activities  at  the  Nevada  Test  Site  and 
off-site  locations  would  continue  in  the 
form  of  characterization  and 
remediation  of  contaminated  areas  or 
facilities.  The  EXDE  would  continue  to 
support  ongoing  Nondefense  Research 
and  Development  Program  operations 
but  no  new  program  initiatives  would 
be  pursued.  Under  the  Work  for  Others 
Prc^gram,  DOE  would  continue  to  host 
the  projects  and  activities  of  other 
federal  agencies  at  activity  levels  not 
exceeding  those  of  the  past  3  to  5  years. 

AHemative  2 — Discontinue  Operations 

This  alternative  is  defined  as  the 
discontinuatioh  of  the  DOE  Nevada 
Operations  Office  and  interagency 
programs  and  operations  at  the  Nevada 
Test  Site  and  at  off-site  locations.  Site 
support  activities  would  be  limited  to 
environmental  monitoring  and  security 
functions  necessary  for  human  health 
and  security.  All  facilities  would  be 

E laced  in  cold  standby  after  operations 
ave  ceased.  DOE  would  not  maintain  a 
state  of  readiness  for  nuclear  weapons 
testing  and  there  would  be  an  overall 
discontinuation  of  other  defense-related 
activities  at  the  Nevada  Test  Site.  Only 
minimiun  low-level  and  mixed  waste 
disposal  capability  would  be 
maintained  under  the  Waste 
Management  Program  until  Nevada  Test 
Site  waste-generating  activities  were 
completely  shut  down,  at  which  time 
the  waste  disposal  facilities  would  be 
closed.  Currently  inventoried 
Environmental  Restoration  Program 
sites  would  be  discontinued  and 
abandoned  as  is.  All  Nondefense 
Research  and  Development  Program 
initiatives  would  b^  discontinued  at  the 
Nevada  Test  Site,  including  siting  of  the 
Solar  Enterprise  Zone.  The  Work  for 
Others  Program  would  cease  and  DOE 
would  no  longer  host  the  projects  and 
activities  of  other  federal  agencies.. 

Alternatives — Expanded  Use  "  ■■ 

The  Expanded  Use  Alternative 
incorporates  all  the  activities  and      ;.  •  • 


operations  under  the  Continue  Current 
Operations  Alternative,  and  increases 
some  of  those  ongoing  programs.  This 
level  of  operation  includes  potential 
activities  related  to  the  programmatic 
decisions  that  may  be  made  as  a  result 
of  other  DOE  Environmental  Impact 
Statements  currently  in  progress.  This 
alternative  was  developed  in 
coordination  with  these  other 
Programmatic  Environmental  Impact 
Statements.  The  analysis  for  this 
alternative  bounds  the  ma)dmum 
potential  impact  that  could  occur  at  the 
Nevada  Test  Site  as  a  result  of  decisions 
made  on  the  other  DOE  Environmental 
Impact  Statements.  The  Defense 
Program  activities  at  both  the  Nevada 
Test  Site  and  the  Tonopah  Test  Range 
would  expand,  primarily  in  the  areas  of 
stockpile  stewardship  and  management, 
materials  disposition,  and  nuclear 
emergency  response.  Waste 
Management  activities  would  increase 
for  low-level  waste  and  mixed  waste  for 
wastes  generated  by  DOE  research  and 
environmental  cleanup  and  restoration 
programs  within  the  State  of  Nevada 
and  waste  from  other  DOE  and 
Department  of  Defense  sites.  The 
Environmental  Restoration  Program 
would  continue*  albeit  potentially  at  an 
accelerated  rate,  at  the  Nevada  Test  Site 
and  all  off-site  locations.  The 
Nondefense  Research  and  Development 
Program  would  continue  to  support 
ongoing  program  operations  and  pursue 
new  initiatives,  such  as  constructing 
and  operating  a  solar  power  production 
facility  and  an  Alternative  Fuels 
Demonstration  Project  at  the  Nevada 
Test  Site.  Under  the  Work  for  Others 
Program,  military  use  of  airspace  over 
the  Nevada  Test  Site  and  the  Tonopah 
Test  Range  would  increase;  use  of 
certaip  lands  on  the  test  site  by  the 
military  for  training,  research,  and 
development  would  also  increase. 

Alternative  4 — Alternate  Use  of    " 
Withdrawn  Lands 

All  defense-related  activities  and  most 
activities  under  the  Work  for  Others , 
Program  would  cease  at  the  Nevada  Test 
Site,  with  the  exception  that  military 
use  of  air  space  over  the  Nevada  Test 
Site  could  increase.  Under  th€  'Vaste 
Management  Program,  only  radioactive 
waAes  from  DOE  sites  in  Nevada  would 
be  accepted  at  the  Nevada  Test  Site.  The 
Environmental  Restoration  Program 
would  continue  at  current  levels  or 
accelerate  at  the  Nevada  Test  Site  and 
all  off-site  locations.  Parts  of  the  Nevada 
Test  Site  could  be  returned  to  public 
domain,  and  other  parts  of  the  test  site 
would  be  available  for  public  education 
and  recreation.  Similar  to  the  Expanded 
Use  Alternative,  an  expanded  Solar 
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Enterprise  2^one  would  be  pursued  that 
would  include  at  least  one  of  three  sites 
in  southern  Nevada  in  addition  to  the 
two  sites  at  the  Nevada  Test  Site. 
Defense  Program  activities  at  the 
Tonopah  Test  Range  associated  with 
stewardship  of  the  Nation's  stockpile  of 
nuclear  weapons  would  continue.  ^-  - 

Preferred  Alternative  **  .^ 

The  IX>E  Preferred  Alternative 
identified  in  the  Final  Environmental 
Impact  Statement  was  Alternative  3. 
Expanded  Use,  plus  the  public 
education  activities  from  Alternative  4. 
The  Expanded  Use  Alternative 
represents  a  continuation  of  the 
multipurpose,  multi-program  use  of  the 
site  and  further  represents  a 
continuation  and  diversification  of  the 
DOE  Nevada  Operations  Office  and 
interagency  programs  and  operations  at 
the  Nevada  Test  Site.  The  Expanded  Use 
Alternative  includes  support  for 
ongoing  EKDE  Nevada  Operations  Office 
program  categories  defined  in  the 
Continue  Current  Operations 
Alternative,  and  also  provides  for 
increased  use  of  the  Nevada  Test  Site 
and  its  related  resources  and 
capabilities.  This  alternative  would  also 
make  the  Nevada  Test  Site  more 
available  to  both  public  and  private 
institutions  for  purposes  of 
demonstrating  new  technologies.  Public 
education  activities  from  Alternative  4 
include  establishing  educational  tour 
routes  on  the  Nevada  Test  Site  and 
promoting  the  concept  of  creating  a 
nuclear  era  museum  that  would 
highlight  the  Nevada  Test  Site  testing 
activities.  Tours  would  allow  the  public 
to  see  firsthand  some  of  the  history  and 
impacts  of  past  nuclear  testing.  These 
activities  would  be  an  important 
contribution  to  pubUc  understanding  of 
the  Nation's  nuclear  testing  and  Cold 
War  Era  history. 

Environmentally  Prefierable  Alternative 

The  Council  on  Environmental 
Quality,  in  its  response  to  comments  on 
40  CFR^;i505.2,  defined  the 
"environmentally  preferable 
alternative"  as  the  alternative  that  best 
promotes  the  national  environmental 
policy.  The  Final  Environmental  Impact 
Statement  analysis  shows  that  potential 
environmental  impacts  on  the  Nevada 
Test  Site  and  off-site  locations  in 
Nevada  from  each  of  the  use  alternatives 
considered  would  be  small. 

After  considering  impacts  to  each 
resource  area  by  program,  the  DOE  has 
identified  Alternative  1,  under  the 
"maintaining  readiness"  scenario,  as  the 
environmentally  preferable  alternative. 
Alternative  2  was  identified  as  having 
the  fewest  direct  impacts  to  the  physical 


environment  and  to  woiicer  and  public 
health  and  safety  because  all  operations 
would  cease.  However,  the  indirect 
impacts  of  not  restoring  contaminated 
areas  could  be  signifieant  over  the  long 
term.  In  addition,  Alternative  2  results 
in  the  most  significant  impacts  to  the 
regional  economy  from  the  loss  of  jobs 
and  income  and  also  removes  the 
Nevada  Test  Site  from  national 
programs  requiring  a  remote  testing 
facility.  Alternative  1  was  identified  as 
having  fewer  adverse  Impacts  than 
Alternatives  3  and  4,  both  of  which 
include  development  of  new  projects 
such  as  a  solar  power  generation 
facility.  Alternatives  2  and  4  would  also 
result  in  longer-term  impacts  fivm  the 
environmental  burden  and  risks 
associated  with  untreated,  stored,  and 
buried  wastes.  Although  DOE  is 
adopting  a  portion  of  Alternative  1  as  an 
interim  measiue  (see  Decisions  section 
below),  DOE  is  not  selecting  Alternative 
1  in  total  as  a  long  range  approach  for 
management  of  the  Nevada  Test  Site 
because  that  Alternative  does  not  allow 
for  expansion  of  the  multipurpose, 
multi-program  uses  of  the  site. 

Environmental  Impacts  of  Ahematives 

DOE  weighed  environmental  impacts 
as  one  factor  in  its  decision  making. 
DOE  analyzed  the  potential  impacts  that 
might  occur  to  land  resources,  air 
quality,  noise,  water  resources,  soils, 
biological  resources,  cultural  resources, 
socioeconomics,  and  human  health  for 
the  four  alternatives.  IXDE  considered 
the  impacts  that  might  occur  fiDm  use 
of  special  nuclear  materials,  facility 
accidents,  and  the  transportation  of 
radioactive  materials.  DOE  considered 
the  impacts  of  projects  and  activities 
associated  with  the  five  program 
categories  for  each  alternative,  the 
irreversible  or  irretrievable 
commitments  of  resources,  and  the 
relationship  between  short-term  uses  of 
the  environment  and  the  maintenance 
and  enhancement  of  long-term 
productivity. 

Alternatives  1  and  3  both  include  a 
scenario  under  which  one  or  more 
underground  nuclear  tests  would  be 
conducted  if  directed  by  the  President. 
Impacts  from  conducting  underground 
tests  remain  the  largest  unavoidable 
adverse  effects  of  management  of  the 
Nevada  Test  Site.  Existing  drill  holes 
would  be  used  for  potential 
underground  nuclear  tests.  The 
construction  of  new  faciUties  would 
have  a  minor,  localized  impact  to  the 
physical  environment  of  the  site  and 
would  not  lead  to  significant  off-site 
impacts.  Geologic  media  contaminated 
by  past  underground  nuclear  testing 
would  remain  contaminated  and 


unavailable  for  use  at  any  site  where 
undeiground  nuclear  testing  has  been 
conducted.  Contaminated  groundwater 
that  could  not  be  remediated  would  be 
unavailable  for  use. 

The  impacts  of  conducting  subcritical 
experiments  would  be  much  less  than 
those  for  underground  nuclear  testing 
since  no  self-sustaining  nuclear 
reactions  occur  and  much  less 
radioactivity  is  deposited  to  the  geologic 
environment.  Subcritical  experiments  in 
support  of  stockpile  stewardship 
programs  would  have  the  unavoidable 
adverse  impacts  of  introducing 
additional  radioactivity  in  the 
subsurface  environment. 

The  incremental  environmental 
impacts  over  baseline  conditions  fix>m 
waste  management  activities  under 
Alternatives  1  and  3  woiild  be 
neghgible.  Under  Alternative  3,  some 
new  fodlities  would  create  a  slight 
increase  beyond  the  impacts  under 
Alternative  1.  Under  Alternatives  2  and 
4,  little  change  in  impact  would  be  seen 
over  present  conditions  because  most  of 
the  required  land  clearing,  waste 
transportation,  and  geologic  disturbance 
has  already  oocuned. 

Low-level  waste  at  the  Area  3 
Radioactive  Waste  Management  Site  is 
disposed  of  in  subsidence  craters 
formed  from  past  underground  nuclear 
tests.  The  craters  that  are-and  would 
continue  to  be  used  at  the  Area  3 
Radioactive  Waste  Management  Site 
represent  the  unavoidable  adverse 
impact  that  resulted  from  past 
undeiground  nuclear  tests.  Use  of  the 
craters  for  waste  disposal  is  a  beneficial 
use  of  lands  that  have  been  significantly 
and  unavoidably  impacted  by  past 
actions.  Expansion  of  waste 
management  activities  under 
Alternative  3  would  occur  in  an  area 
that  has  been  previously  disturbed  and 
designated  for  radioactive  waste 
management.  Recent  hydrological  data 
support  the  current  conceptual 
hydrogeologic  model  that  no 
groundwater  pathway  exists  beneath  the 
Area  3  disposal  craters. 

Waste  Management  Program 
operations  in  Area  5  are  more  diverse 
and  include  facilities  for  hazardous  and 
mixed  waste  management  in  addition  to 
low-level  waste  management  facilities. 
After  30  years  of  waste  disposal 
operations,  the  DC^  has  not  detected 
any  contamination  in  groundwater 
monitoring  wells  near  the  Area  5 
Radioactive  Waste  Management  Site.  No 
impact  to  groundwater  from  waste 
management  operations  in  Area  5  would 
be  expected  to  occur.  Expansion  of 
waste  management  activities  under 
Alternative  3  would  occur  in  an  area 
that  has  been  previously  disturbed  and 
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designated  for  radioactive  waste 
management. 

The  long-term  effects  of  waste 
disposal  operations  have  been  evaluated 
as  a  part  of  the  performance  assessment 
process.  F^relimlnary  results  of  the  Area 
5  Radioactive  Waste  Management  Site 
Performance  Assessment  indicate  that 
the  risk  of  potential  exposure  to  the 
public  from  waste  disposal  activities 
through  surface  water  is  not  significant. 
Bamd  on  results  of  field  studies,  the 
groundwater  pathway  and  air  pathways 
are  not  considered  credible  transport 
mechanisms. 

Impacts  bom  vehicle  transportation  of 
materials  to  and  from  the  Nevada  Test 
Site  have  been  analyzed,  including 
Defense  Program  nuclear  material  and 
waste  management  activities  related  to 
radioactive  wastes  and  hazardous 
materials.  The  majority  of  the  postulated 
injuries  and  fatalities  in  this  analysis 
would  be  a  result  of  traffic  accidents 
and  not  a  result  of  exposure  to  the 
transported  material  or  waste.  The 
results  of  the  transportation  risk 
analysis  show  that  the  human  health 
risks  from  the  transportation  of  material 
or  waste  are  low  under  any  alternative, 
and  are  not  significant  contributors  to 
the  total  risk  from  all  operations  under 
these  alternatives. 

Approximately  7,500  acres  of  land 
would  be  disturbed  during  the 
environmental  restoration  activities 
under  Alternatives  1,3.  and  4.  Under 
Alternative  2,  environmental  restoration 
activities  would  cease.  This  would 
result  in  a  condition  of  noncompliance 
with  environmental  requirements  and 
limit  the  future  use  of  die  land.  At  the 
Nevada  Test  Site,  surfece  disturbance 
associated  with  any  remediation, 
construction,  and  new  testing  programs 
would  cause  unavoidable  impacts  on 
habitat  At  the  Nellis  Air  Force  Range 
Complex,  surface  disturbance  associated 
with  any  remediation  programs  would 
cause  unavoidable  impacts  on  habitat. 

The  most  significant  impact  &t)m  the 
Nondefense  Research  and  Development 
Program  would  occur  under 
Alternatives  3  and  4  and  would  result 
frtjm  the  siting  and  construction  of  the 
Solar  Enterprise  Zone  facilities.  The 
Solar  Power  Production  Facility  could 
result  in  up  to  2,400  acres  of  new  land 
disturbance. 

In  general,  human  health  risks  under 
each  of  the  alternatives  are  expected  to 
be  dominated  by  occupational  injuries 
to  workers  engaged  in  activities  such  as 
construction,  maintenance,  and 
excavation.  Historically,  actual  injury 
and  fatality  rates  at  the  Nevada  Test  Site 
have  been  lower  than  the  average  U.S. 
industrial  rates  used  in  the  analysis. 
Occupational  injury  and  fetality  risks 


are  reduced  by  strict  adherence  to  DOE 
and  Occupational  Safety  and  Heelth 
Administration  safety  standards, 
practices,  and  procedures. 

Under  Ahematives  1  and  3.  the 
maximum  reasonably  foreseeable 
radiological  accident  involves  a  non- 
nuclear  explosicm  in  an  Area  27  nuclear 
weapons  storage  magazine.  The  accident 
has  a  probability  of  1x10  ~  ^  per  year  and 
could  result  In  injuries  or  deaths  to 
nearby  workers  due  to  the  physical 
impacts  of  the  explosion  or  delayed 
radiation  heelth  effects.  Radiation 
expostue  horn  the  accident  could  result 
in  13  latent  cancer  fatalities  in  the 
woricer  population  at  the  next  nearest 
fiadlity.  and  from  3  to  55  latent  cancer 
fetalities  in  the  off-site  population 
within  50  miles. 

The  maximiun  reasonably  foreseeable 
chemical  accident  involves  an  airplane 
crash  into  the  Spill  Test  Facility.  The 
accident  has  a  probability  of  ixlQ-^  per 
year  and  could  result  in  injiuies  or 
deaths  to  nearby  workers  due  to  the 
physical  impacts  of  the  crash  or  toxic 
efiects  of  chemicals.  Wori^ers  at  the  next 
nearest  fecility  could  experience  non- 
life  threatening  health  efiiects  from 
exposure  to  airixHue  chemicals.  The  off- 
site  popufetion  within  50  miles  could 
experience  up  to  3  latent  cancers  if  this 
accident  were  to  occur. 

The  Ckinsolidated  Group  of  Tribes  and 
Organizations  has  identified  impacts  to 
American  Indian  groups  with  traditional 
ties  to  the  Nevada  Test  Site  and 
surroimding  areas.  Impacts  include 
continued  reduced  access  to  culturally 
significant  areas,  the  potential  for 
unauthorized  artifect  collection,  and  the 
.potential  for  culturally  inappropriate 
environmental  restoration  techniques. 
Because  of  the  expansion  of  activities 
uinder  Alternative  3,  potential  impacts 
would  be  greater  than  those  listed  under 
Alternative  1. 

Comments  on  the  Final  Enviromnental 
Impact  Statement 

The  DOE  distributed  approximately 
1500  copies  of  the  Final  Environmental 
Impact  Statement  to  Congressional 
members  and  comtnittees,  the  State  of 
Nevada,  various  American  Indian  tribes 
and  organizations,  local  governments, 
other  federal  agencies,  and  the  general 
public.  Comments  from  the 
Environmental  Protection  Agency  and 
the  State  of  Nevada  were  received 
during  the  30-day  period  following  the 
filing  of  the  Final  Environmental  Impact 
Statement  with  the  Environmental 
Protection  Agency. 

The  Environmental  Protection  Agency 
found  that  the  Final  Environmental 
Impact  Statement  was  generally 
responsive  to  its  prior  comments. 


However,  the  Environmental  Protection 
Agency  recommended  five  areas  be 
addrMted  in  the  Record  of  Decision: 

Subsequent  National  Environmental 
Policy  Act  Documentation:  The 
Environmental  Protection  Agency 
recommended  that  future  tiered 
National  Environmental  Policy  Act 
documents  (including  Environmental 
Assessments)  be  circulated  for  review 
and  comment  to  all  affiacted  or 
interested  parties  and  agencies, 
including  federal,  state,  and  local 
governments,  tribal  governments,  and 
citizens  to  afford  these  agencies  and 
individuals  a  full  opportunity  to 
participate  in  subsequent  National 
Environmental  Policy  Act  reviews. 

The  DOE  will  ensure  that  future  tfered 
National  Environmental  Policy  Act 
documents  (including  Environmental 
Assessments)  are  circulated  for  review 
and  comment  to  all  affected  and 
interested  parties  in  order  to  afford  a 
full  opportunity  for  them  to  particifiate 
in  subsequent  National  Environmental 
Policy  Act  processes.  Moreover,  DOE 
will  continue  to  implement  DOE  orders, 
guidance,  and  regulations  regarding  the 
National  Environmental  Policy  Act  in 
conjunction  with  internal  public 
participation  plans. 

Use  of  Undisturbed  Habitat  for  Future 
Tiered  Projects:  The  Environmental 
Protection  Agency  also  recommended 
future  developments  be  sited  in  already- 
disturbed  areas  unless  other  overriding 
fectors  require  placing  such  facilities  in 
undisturbed  areas. 

DOE  will  develop  and  implement  a 
Resource  Management  Plan  for  the 
Nevada  Test  Site  that  incorporates  the 
goal  that  when  possible;  new  fedlities 
will  be  sited  in,  or  as  close  as  possible 
to,  previously  disturbed  lands  in  order 
to  preserve  and  protect  undisturbed 
land. 

Pollution  Prevention:  The 
Environmental  Protection  Agency 
comments  also  recommended  that 
future  proposals  and  projects  at  the 
Nevada  Test  Site  and  off-site  locations 
in  Nevada  be  designed,  constructed,  and 
operated  with  pollution  prevention 
opportunities  being  a  prime 
consideration. 

Implementation  of  DOE  orders, 
guidance,  and  regulations  regarding 
pollution  prevention  have  been  and  will 
continue  to  be  a  prime  consideration  in 
the  evaluation  of  future  proposals  and 
projects  at  the  Nevada  Test  Site  and  off- 
site  locations  in  Nevada. 

Polychkninated  Biphenyls:  The 
Environmental  Protection  Agency 
requested  that  clarification  ci  the  status 
of  polychlorinated  biphenyls  in 
capacitors  located  in  Area  27  be 
included  in  the  Record  of  Decisi(»i. 
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along  with  a  commitment  to  notify  the 
Environmental  Protection  Agency  of  the 
status. 

These  capacitors  are  in  service  and 
included  in  the  active  inventory  and  are 
managed  in  accordance  with  40  CFR 
Part  761.  In  the  event  that  a  decision  is 
made  that  changes  the  status  of  the ; 
capacitors,  the  Environmental 
Protection  Agency  will  be  notified  as 
required  under  applicable  regulations. 

Native  American  Concerns:  The 
Environmental  Protection  Agency 
commended  the  DOE  for  specifically 
reflecting  Native  American  concerns 
and  considerations,  and  recommended 
the  DOE  continue  to  seek  active  Native  ^ 
American  participation  in  future 
projects  and  proposals  at  the  Nevada 
Test  Site  and  off-site  locations  in 
Nevada. 

DOE  will  continue  to  incorporate  the 
Department's  American  Indian  policy 
into  its  ongoing  and  long-term  planning 
and  management  processes. 
Development  and  operation  of  programs 
that  expand  the  use  of  the  Nevada  Test 
Site  will  be  conducted  within  DOE's 
govenunent-to-govemmeat  relationship 
with  tribal  governments.  DOE  will 
consult  wim  tribal  governments 
concerning  activities  imder  these 
programs  that  may  affed  natural, 
cultural,  traditional,  and/or  religious 
resources  important  to  American 
Indians. 

The  State  of  Nevada  comments 
identified  five  issues  and  made  the 
following  specific  recommendations: 

Assessment  of  the  Nevada  Test  Site 
Land  Withdrawal  and  its  Relationship 
to  the  Environmental  Impact  Statement 
No  Action  Alternative:  The  State  of 
Nevada  expressed  the  view  that  disposal 
of  radioactive  waste  at  the  Nevada  Test 
Site  £rom  off'-site  generators  cannot  be 
considered  a  continuation  of  current  or 
past  activities,  and  thus  cannot  be 
characterized  as  part  of  the  No  Acti<m 
Alternative.  Further,  the  State  of  Nevada 
asserted  that  IX)E  does  not  have  the 
authority  under  existing  land 
withdrawals  that  comprise  the  Nevada 
Test  Site  to  support  continuation  of  the 
radioactive  waste  disposal  program  at 
the  Nevada  Test  Site. 

DOE  believes  that  the  characterization 
of  No  Action  as  the  continuation  of  past 
and  current  activities -is  proper  and  is 
consistent  with  guidance  provided  by 
the  Council  on  Environmental  Quality. 
In  the  case  of  ongoing  activities,  ".  .  . 
the  'so  action'  alternative  may  be 
thought  of  in  terms  of  continuing  with 
the  present  course  of  action  until  that 
action  is  changed."  (  "Forty  Most  Asked 
Questions."  46  CFR  18026. 18027. 
March  23. 1981.)  For  comparison 
purposes.  Alternative  2  of  the 


Environmental  Impact  Statement 
evaluated  cessation  of  waste 
management  activities. 

As  recognized  by  the  State  of  Nevada 
in  its  comments,  the  radioactive  waste 
disposal  program  began  at  the  Nevada 
Test  Site  in  Uie  early  1960s  as  an 
activity  related  to  testing  of  nucleer 
weapons,  which  is  directly  related  to 
the  land  use  designated  in  Public  Land 
Order  805,  dated  February  12. 1952, 
reserving  lands  for  the  use  of  the  U.S. 
Atomic  Eneigy  Commission.  Since  that 
time.  DOE  has  disposed  of  radioactive 
waste  in  pits,  trenches,  landfills,  and 
bordioles.  The  Nevada  Test  Site 
presently  serves  as  a  disposal  site  for 
low-level  waste  generated  by  DOE 
approved  generators.  In  1983,  the 
Bureau  of  Land  Management  reviewed 
the  land  withdrawals  for  the  Nevada 
Test  Site  pursuant  to  the  requirements 
of  the  Federal  Land  Policy  and 
Management  Act  of  1976  (Public  Law 
94-579).  The  Bureau  of  Land 
Management  concluded  that  the  lands 
were  still  being  used  for  the  purposes 
for  which  they  were  withdrawn.  The 
withdrawal  review  also  acknowledged 
the  pursuit  of  other  activities  as 
described  in  the  1977  Nevada  Test  Site 
Environmental  Impact  Statement  and 
did  not  find  that  they  were  inconsistent 
with  the  withdrawals.  Although  this 
formal  determination  by  the  Bureau  of 
Land  Management  remains  in  effect,  the 
Department  is  reviewing  this  issue  in 
light  of  tx>mments  made  during  the 
prepai-ation  of  the  Environmental 
hnpact  Statement.  To  date,  DOE's 
review  confirms  that  its  use  of  the 
Nevada  Test  Site  continues  to  be 
consistent  with  the  existing  land 
withdrawals.  However,  in  view  of  the 
comments  submitted  by  the  State  and 
Department  of  Interior,  and  in  view  of 
the  combination  of  activities  selected. 
DC^  commits  to  continue  to  consult 
with  the  IDepartment  of  Interior's  Bureau 
of  Land  Management  as  to  whether  the 
four  major  land  withdrawals  that 
comprise  the  Nevada  Test  Site  need  to 
be  updated.  As  DOE  has  selected  the  No 
Action  Alternative  for  management  of 
low-level  and  mixed  low-level  wastes 
pending  programmatic  decisions 
regarding  where  the  Department  should 
manage  these  wastes,  there  will  be  rio 
immediate  changes  in  EXDE's  ongoing 
use  of  the  lands  for  disposal  of 
radioactive  wastes. 

DOE  Compliance  with  Programmatic 
Decisions  Concerning  the  Disposal  of 
Off-Site  Generated  Low-Level  and 
Mixed  Low-Level  Radioactive  Waste  at 
the  Nevada  Test  Site  as  Provided  for 
Under  the  National  Enviroiunental 
Policy  Act  R^ulations:  The  State  of 
Nevada  expreesed  the  view  that  DOE 


must  complete  its  ongoing 

f>iDgrammatic  review  for  siting  low- 
evel  and  mixed  low-level  waste 
treatment  and  disposal  facilities  before 
making  specific  decisions  that  affect  the 
Nevada  Test  Site,  and  that  IX)E  must 
also  recognize  certain  conditions  for 
consideration  of  a  Resource 
Conservation  and  Recovery  Act  Part  B 
permit  for  new  mixed  waste  disposal 
units  for  off'-site  generated  waste  ^  the 
Nevada  Test  Site. 

As  discussed  in  the  Decisions  section 
below,  DOE  will  continue  low-level  and 
mixed  low-level  waste  operations  as 
described  by  the  No  Action  Alternative 
until  the  programmatic  review  is 
completed.  Chice  that  review  is 
completed,  DOE  will  reexamine  the 
low-level  and  mixed  low-level  waste 
activities  at  the  Nevada  Test  Site  to 
determine  whether  the  status  quo  needs 
to  be  modified  as  a  result  of 
programmatic  decisions.  A  new  Record 
of  Decision  will  be  issued  if  appropriate. 
Any  decisions  to  increase  low-level  and 
mixed  low-level  waste  activities  beyond 
the  status  quo  would  be  implemented  in 
full  compliance  with  applicable  laws 
and  regulations. 

Compliance  with  IX)E  Disposal  Site(s) 
Performance  Assessment  Process  as  per 
DOE  Order  5820.2A:  Citing  DOE  Order 
5820.2A,  the  State  of  Nevada  expressed 
the  view  that  receipt  of  radioactive 
waste  and  mixed  radioactive  wastes  for 
disposal  at  the  Nevada  Test  Site  should 
be  suspended  until  the  performance 
assessment  process  is  completed  for  all 
past,  present,  and  foture  waste  types. 

DOE  Order  5820.  ZA  does  not  require 
that  existing  waste  disposal  operations 
cease  until  a  performance  assessment  is 
pr^ared.  DOE  has  prepared  and 
continues  to  maintain  a  performance 
assessment  for  the  Area  5  low-level 
Radioactive  Waste  Management  Site  at 
the  Nevada  Test  Site.  A  performance 
assessment  for  the  Area  ^  Radioactive 
Waste  Management  Site,  is  in  process  in 
conjunction  with  composite  analyses  for 
both  the  Area  5  Radioactive  Waste 
Management  Site  and  the  Area  3 
Radioactive  Waste  Management  Site.  A 
composite  analysis  is  a  planning  tool 
used  to  reach  interim  decisions, 
pending  implementation  of  a 
comprehensive  approach  through  10 
CFR  Part  834,  regarding  whether  current 
low-level  waste  disposal  activities  will 
result  in  the  need  for  future  corrective 
or  remedial  actions  to  ensure  protection 
of  the  public  and  the  environment 
However,  as  documented  in  the 
Enviroiunental  Impact  Statement,  DOE 
believes  that  sufficient  information 
exists  to  demonstrate  that  waste  can  be 
disposed  of  at  bodi  sites  in  a  safe 
mannw. 
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Implementation  of  the  Nevada  Test 
Site  Resource  Management  Plan  and 
Clean-up  Standards  at  Off-site 
Locations:  The  State  of  Nevada 
recommended  that  the  Record  of 
Decision  contain  a  stipulation  that  the 
Resource  Management  Plan  process  will 
be  completed  in  a  specified  time  period, 
and  commit  to  establishing  a 
stakeholder  advisory  group  to  address 
Nevada  Test  Site  development  conflicts 
anticipated  to  arise  in  the  future. 

In  the  Decisions  section  below,  the 
DOE  commits  to  Resource  Management 
and  Comprehensive  Land-Use  Planning 
and  development  of  a  Resource 
Management  P!an  for  the  Nevada  Test 
Site  over  the  next  two  years.  The 
Resource  Management  Plan  will 
establish  a  process  for  managing 
resources  to  ensure  long-term  diversity 
and  productivity  of  affected  ecosystems 
and  sustainable  use  of  land  and 
facilities  on  the  Nevada  Test  Site. 
Interested  parties  will  have 
opportunities  to  provide  input  into  the 
selection  of  goals  developed  to  guide 
management  of  resource  issues  on  the 
Nevada  Test  Site  and  to  assist  in  the 
development  of  management  actions 
needed  to  achieve  those  goals.  Methods 
of  ensuring  interested  party  input  such 
as  establishment  of  a  stakeholder 
advisory  group  will  be  evaluated  and 
selected  as  the  plan  evolves. 

Special  Case  Waste,  Waste  Classified 
as  Greater-Than-Class-C,  and/ or  Waste 
requiring  Greater  Confinement  Disposal: 
The  State  of  Nevada  commoits  on  the 
Final  Nevada  Test  Site  Environmental 
Impact  Statement  recommended  that  the 
Record  of  Decision  stipulate  that  DOE 
will  comply  with  the  National 
Environmental  Policy  Act  for  disposal 
of  radioactive  waste  that  is  not  suitable 
for  shallow  land  burial. 

DOIE  will  prepare  appropriate  further 
dociunentation  to  comply  with  the 
National  Environmental  Policy  Act 
before  making  decisions  regarding 
Special  Case  Waste,  Greater-than-Class- 
C,  or  wastes  requiring  Greater 
Confinement  Disposal.  In  any  case,  TXX 
will  ensure  that  all  wastes  disposed  of 
at  the  Nevada  Test  Site  meet  waste 
acceptance  criteria  that  will  protect 
human  health  and  the  environment. 

Otlier  Decision  Factors  y 

As  a  result  of  changing  mission 
priorities,  the  DOE  has  a  need  to  focus 
on  new  national  security,  energy,  and 
enviroiunental  issues  challenging  the 
Nation  and  to  define  the  role  of  the 
Nevada  Test  Site  to  help  meet  these  new 
challenges.  The  policy  considerations 
outlined  below  are  factors  in  the 
decision  process  for  continued  and 


future  management  of  the  Nevada  Test 
Site. 

It  is  EXDE  policy  to  manage  all  of  its 
landsand  facilities  as  valuable  national 
resources.  DOE  stewardship  will  be 
based  on  the  principles  of  ecosystem 
management  and  sustainable 
development.  This  polfcy  requires  each 
site  to  integrate  mission,  economic, 
ecoiogic,  social,  and  cultural  factors  into 
a  comprehensive  plan  that  guides  land- 
and  fociUty-use  decisions  with 
stakeholder  involvement.  This  will 
result  in  land  and  facility  uses  that 
support  the  Department's  critical 
missions,  stimulate  the  economy,  and 
protect  the  envifonment. 

On  September  24.  1996.  President 
Clinton  signed  a  Comprehensive  Test 
Ban  Treaty.  It  is  the  intention  of  the 
President  to  seek  ratification  of  this 
Treaty  as  soon  as  possible.  President 
Clinton  has  also  established  specific 
safeguards  that  define  the  conditions 
imder  which  the  United  States  has 
entered  into  the  Comprehensive  Test 
Ban  Treaty.  These  safeguards  are  as 
follows: 

•  Thetxnductof  ascience-besed 
stockpile  stewardship  program  to  ensure 
a  high  level  of  confidence  in  the  safety 
and  reliability  of  nuclear  weapons  in  the 
active  stockpile,  including  the  conduct 
of  a  broad  range  of  effective  and 
continuing  experimental  programs. 

•  The  maintenance  of  modem  nuclear 
laboratory  facilities  and  programs  in 
theoretical  and  exploratory  nucliaar 
technology  that  would  attract,  retain, 
and  ensure  the  continued  application  of 
our  human  scientific  resources  to  those 
programs  upon  which  continued 
progress  in  nuclear  technology  depends. 

•  The  maintenance  of  the  basic 
capability  to  resume  nuclear  test 
activities  prohibited  by  the 
Comprehensive  T^  Ban  Treaty  should 
the  United  States  cease  to  be  bound  to 
adhere  to  such  a  treaty.  ^  . 

•  The  continuation  of  a    v 
comprehensive  research  and 
development  program  to  improve  treaty- 
monitoring  capabilities  and  operations. 

•  The  continuing  development  of  a 
broad  range  of  intelligence  gathering 
and  analytical  capabilities  and 
operations  to  ensiire  acciirate  and 
comprehensive  information  on 
worldwide  nuclear  arsenals,  nuclear 
weapons  development  programs,  and 
related  nuclear  programs. 

•  The  understanding  that  if  the 
President  of  the  United  States  is 
informed  by  the  Secretary  of  IDefense 
and  the  Secretary  of  Energy,  advised  by 
the  Nuclear  Weapons  Council,  the 
Directors  of  DOE's  nuclear  weapons 
laboratories,  and  the  Commander  of  the 
U.S.  Strategic  Command,  that  a  high 


level  of  confidence  in  the  safisty  and 
reliability  of  a  nuclear  weapon  type  that 
the  two  Secretaries  consider  to  be 
critical  to  our  nucleer  deterrent  could 
no  longer  be  certified,  the  iVesident,  in 
consultation  with  Congress,  would  be 
prepared  to  withdraw  from  the 
Comprehensive  Test  Ban  Treaty  imder 
the  "supreme  national  interest"  clause 
in  order  to  conduct  whatever  testing 
might  be  required. 

The  Nevada  Test  Site  has  both  a 
demonstrated  and  a  potential  role  in 
implementing  several  of  these  safeguard 
elements.  For  example,  the  Nevada  Test 
.  Site's  role  in  the  implementation  of  the 
first  of  these  safeguards  is  to  participate 
in  full  partnership,  for  a  common 
purpose,  with  the  scientific  and 
academic  communities,  business  and 
industry,  and  stakeholders  to  advance 
the  Nevada  Test  Site  as  a  valued 
national  resource.  The  Nevada  Test  Site 
provides  the  modem  nuclear  laboratory 
platform  for  theoretical  and  exploratory 
nuclear  technology  that  can  attract  and 
retain  the  human  scientific  resotuces 
required  for  dbntinued  progress  in 
nuclear  technology  development  With 
the  end  of  nuclear  testing,  the  DOE  is 
enhancing  its  capability  to  periorm 
science-based  stockpile  stewardship  " 
activities  consistent  with  the 
Comprehensive  Test  Ban  Treaty. 
Uncertainty  in  the  behavior  of  aging 
stockpiled  weapons  will  continue  to ' 
increase  with  time  and  in  the  absence  of 
testing.  To  ensure  continued  confidence 
in  the  safety  and  reliability  of  the 
United  States'  nuclear  weapons 
stockpile,  the  DOE  must  enhance  its 
capability  to  perform  activities 
consistent  with  the  Comprehensive  Test 
Ban  Treaty  such  as  dynamic 
experiments  (including  subcritical 
experiments)  and  other  hydrodynamic 
experiments  to  assess  the  condition  and 
behavior  of  nuclear  weapons  in  the 
enduring  stockpile.  As  an  additional 
contingency,  the  DOE  must  maintain  the 
basic  capability  to  conduct  imderground 
nuclear  testing  activities  should  the 
need  arise,  in  accordance  with 
Presidential  direction.  The  experimental 
program  at  the  Nevada  Test  Site 
includes  aspects  that  support  both  the 
Department's  stockpile  stewardship 
mission  and  its  nuclear  test  readiness 
mission.  Defense  Program  activities 
have  been  declining  steadily  in  recent 
years  resulting  in  the  need  to  diversify 
user  support  at  the  Nevada  Test  Site. 
Diversification  of  users  will  offset 
infiastructure  maintenance  costs  for 
E)efense  Programs  necessary  to  allow  the 
best  use  of  limited  stockpile 
stewardship  resoiuces  and  support  the 
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successful  execution  of  the  stewardship 
mission  at  the  Nevada  Test  Site. 

The  Nevada -Test  Site,  through  its 
Work  for  Others  Program,  has  supported 
improved  treaty-monitoring  capabilities. 
Chemical  explosions  at  the  Nevada  Test 
Site  have  been  used  to  develop  and 
calibrate  seismic  and  hydrodjmamic 
detection  and  analysis  techniques. 
Sensitive  isotope  analysis  techniques, 
derived  from  nuclear  chemistry 
applications  to  tests,  are  being 
developed  for  treaty  monitoring  and 
intelligence  analysis.  Development  is 
being  advanced  by  analysis  of 
imderground  test  residue  and 
environmental  studies  at  the  Nevada 
Test  Site. 

Environmental  restoration  and  waste 
management  have  been  part  of  Nevada 
Test  Site  operations  since  the  beginning 
of  the  Nation's  nuclear  testing  program. 
Low-level  waste  has  been  generated 
throu^  the  weafions  development, 
testing,  and  production  activities  at  DOE 
facilities  as  well  as  the  environmental 
cleanup  and  restoration  programs.  As 
DOE  missions  have  changed,  there  is  an 
increasing  volume  of  waste  generated 
through  the  environmental  restcxration 
activities.  This  waste  must  be  disposed 
of  in  accordance  with  applicable 
regulations  and  DOE  orders.  Thus,  the 
DOE  has  a  need  to  continue  providing 
practical,  cost-effective,  and 
environmentally  sound  means  of  low- 
level  waste  disposal.  The  potential 
expansion  of  the  waste  disposal  mission 
at  the  Nevada  Test  Site  is  dependent  on 
.  the  pending  decisions  firom  tne  Waste 
Management  Programmatic 
Environmental  Impact  Statement  (e.g., 
centralized  or  regionalized  waste 
management  alternatives). 

Through  September  23, 1992,  there 
were  928  nuclear  tests  conducted  on  the 
Nevada  Test  Site;  no  nuclear  weapons 
tests  explosions  have  been  conducted 
since  that  date.  Defense  research  and 
weapons-test  verification  activities  were 
also  conducted  at  the  Project  Shoal  Area 
and  the  Central  Nevada  Test  Area.  From 
1957  to  1963,  several  safety  tests  were 
conducted  at  sites  at  the  Nevada  Test 
Site,  the  Nellis  Air  Force  Range 
Complex,  and  the  Tonopah  Test  Range 
to  test  the  safiaty  of  nuclear  weapons  in 
accident  situations.  Because  these  tests 
were  not  contained  and  used  special 
nuclear  materials  and  chemical 
explosives,  they  resulted  in  the  release 
of  radioactive  materials  and  surbce 
contamination.  It  is  DOE  policy  to 
develop  site  remediation  goals  and 
cleanup  levels  for  the  Nevada  Test  Site 
and  off-site  test  areas  based  on  future 
land  use  and  management  goals  for  the 
protection  of  environmental  resources. 
The  TXJE  is  woridng  in  cooperation  with 


other  agencies  to  define  remediation 
and  cleanup  levels  to  ensure  that  the 
disposition  of  withdrawn  lands  is 
consistent  with  the  controlling  agencies' 
existing  land-use  or  resource 
management  plans. 

In  tne  National  Defense  Authorization 
Act  for  Fiscal  Year  1993,  Congress 
included  a  section  that  encouraged  DOE 
to  minimize  the  social  economic 
impacts  on  workers  and  communities 
affected  by  the  downsizing  of  defianse- 
related  facilities.  This  requirement. 
Section  3161  of  the  Act,  provided  Cor 
various  activities  to  mitigate  the 
downsizing  impact  both  for  individual 
workers  and  communities  near  IX3E 
sites.  One  of  the  methods  DOE  has  used 
to  implement  this  Congressional 
direction  is  to  establish  local 
Commiinity  Reuse  Organizations  to 
assist  economic  development  effects. 
The  purpose  for  this  is  to  provide 
employmefit  opportunities  for  former 
workers  and  therefore  minimize  the 
economic  impact  on  local  commimities. 
Section  3161  of  the  Act  authorized  DOE 
to  pursue  a  workforce  restructuring  plan 
and  initiate  private  sector  economic 
development  at  DOE  fedlities  in  this 
effort 

Dedsions 

The  Final  Environmental  Impact 
Statement  identified  Alternative  3. 
Expanded  Use,  plus  the  public 
education  activities  of  Alternative  4. 
Alternative  Use  of  Withdrawn  Lands,  as 
DOE'S  Preferred  Alternative.  Today  DOE 
is  deciding  to  implement  a  variation  of 
this  Preferred  Alternative.  As  discussed 
below,  E)OE  is  deciding  as  an  interim 
measure,  to  continue  to  conduct  low- 
level  and  mixed  low-level  waste 
management  activities  in  the  same 
manner  as  it  has  in  the  past  as 
represented  by  the  No  Action 
Alternative  pending  programmatic 
decisions.  DOE  is  decidkig  to  conduct 
all  other  activities  consistent  with  the 
Preferred  Alternative.  The  following 
discussion  describes  the  major  actions 
to  be  taken.  This  discussion  is  not 
intended  to  be  exhaustive.  Additional 
actions  necessary  to  implement  the 
major  actions  described  may  also  be 
taken  in  support  of  the  missions  of  the 
Nevada  Test  Site. 

Resource  Management  and 
Comprehensive  Land-Use  Planning 

As  part  of  this  comprehensive 
planning  responsibility,  DOE  will   . 
develop  a  Resource  Management  Plim 
for  the  Nevada  Test  Site  over  the  next 
two  years.  The  Resource  Management 
Plan  will  identify  the  site  resources  that 
will  be  omsidered  when  making  land- 
use  deciaons.  It  will  define  the  goals  for 


each  of  those  resources,  and  establish" 
the  criteria  for  evaluating  activities 
against  those  goals.  The  goals  will  be 
used  to  identify  actions  needed  for  wise 
resource  use  and  sound  ecosystem 
management  DOE  will  follow  the 
&ameworiL  published  as  Volume  2  of  the 
Final  Environmental  Impact  Statement 
for  development  of  the  Resource 
Management  Plan. 

The  DOE  Nevada  Operations  Office 
will  use  the  Resource  Management  Plan 
as  a  part  of  the  comprehensive  land-use 
planning  process,  along  with  die 
National  Environmental  Policy  Act 
•process  to  evaluate  and  select  the  best 
alternative  sites  for  future  proposed 
activities  at  the  Nevada  Test  ^te.  The 
Resource  Management  Plan  will  also 
document  a  process  for  monitoring  the 
impacts  of  activities.  Results  of  such 
monitoring  will  be  used  to  review  and 
update  the  Resource  Management  Plan. 

As  has  been  its  practice  m  the  past 
DOE  remains  committed  to  ensuring 
that  its  implementation  of  all  the 
decisions  made  in  this  ROD  complies 
with  federal  law  and  land  withdrawal 
pohcies.  In  this  regard,  DOE  commits  to 
continuing  its  informal  consultation 
with  BLM  as  to  whether  the  four  major 
land  withdrawals  that  comprise  the  NTS 
need  to  be  updated. 

Defense  Program 

Defense  Program  activities  at  the 
Nevada  Test  Site  will  emphasize 
stockpile  stewardship  experiments  and 
operations  to  maintain  confidence  in  the 
safiety  and  relidiility  of  the  stockpile 
without  undoground  nuclear  teeing. 
These  stockpile  stewardship  activities 
will  include  exercises,  operations, 
experiments  (including  subcritical 
experiments  involving  special  nuclear 
material),  and  other  hydrodynamic  tests. 
Appropriate  transparency  measures  will 
be  used  to  ensure  that  activities 
conducted  at  the  Nevada  Test  Site  ate 
cleariy  consistent  with  the 
Comprehensive  Test  Ban  Treaty.  The 
EKDE  will  continue  to  maintain  nuclear 
test  readiness  at  the  Nevada  Test  Site 
but  would  conduct  an  imderground 
nuclear  test  only  if  so  directed  by  the 
Presid«it  under  the  "supreme  national 
interest"  provision  of  the 
Comprehensive  Test  Ban  Treaty.  Any 
such  underground  tests  would  only  be 
conducted  within  the  designated 
Nuclear  Test  Zone  on  the  Nevada  Test 
Site. 

Over  the  next  ten  yeare.  the  IX)E 
plans  to  conduct  a  wide  variety  of 
experiments  within  the  appropriately 
zoned  areas  of  the  Nevada  Test  Site. 
This  includes  dynamic  experiments 
with  very  small  to  very  laige  quantities 
of  high  explosives,  subcritical 
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experiments,  dynamic  experiments  to 
generate  electrical  pulses,  and  other 
experiment  types.  An  upper  limit 
estimate  of  the  number  of  these 
activities  has  been  made  in  order  to 
assess  their  maximum  reasonable 
potential  environmental  impact.  While 
near-tom  planning  indicates  that  only 
about  four  high  explosive  driven 
subcritical  experiments  will  hkely  be 
conducted  per  year  in  the  Ula  complex, 
an  upper- limit  estimate  total  for  all  the 
defense  related  experiments  that  may  be 
conducted  at  the  Nevada  Test  Site  is 
over  100  per  year.  The  Ula  complex 
(formerly  known  as  the  Lyner  complex) 
and  the  Big  Explosives  Experiment 
Facility  will  be  the  principal  sites  for 
many  of  these  experiments  and  tests. 
Dynamic  experiments  involving  special 
nuclear  material  will  be  conducted  only 
where  containment  is  assured.  The 
experiments  planned  at  the  Big 
Explosives  Experiment  Facility  will 
include  large  high-explosive  charges    ^ 
and  potentially  hazardous  matmiaJs, 
such  as  beryllium,  depleted  uranium, 
deuteriiun,  and  tritium.  Explosive 
charges  of  up  to  32,000  kg  (70,000  lb)  in 
conjimction  with  some  of  the  materials 
previously  mentioned  are  contemplated 
as  part  of  this  activity.  Existing  facilities 
including  the  Device  Assembly  Facility 
and  Area  27  will  be  used  to  prepare  the 
explosives,  special  nuclear  material,  and 
other  material  required  for  these 
experiments. 

The  DOE  will  also  reserve  land  and 
infrastructure  on  the  Nevada  Test  Site  to 
support  the  current  test  readiness  and 
national  security  missions  and  to 
support  futiue  defense  program 
activities.  In  addition  to  the  Nuclear 
Test  and  Nuclear  and  High  Explosive 
Test  Zones  which  are  available  for 
compatible  defense  and  nondefense 
activities,  the  DOE  will  also  establish  a 
Defense  IndustriaLZone  around  critical 
assembly  areas.  This  zone  will  be 
dedicated  solely  to  defense  related 
activities  and  is  an  area  in  which 
various  future  stockpile  stewardship 
and  management  facilities  could  be 
sited. 

In  addition  to  the  stockpile 
stewardship  mission  at  the  Nevada  Test 
Site,  the  DC^  Nevada  Operations  OfBce 
will  also  continue  to  maintain  the 
capability  to  locate,  retrieve,  and 
destroy  damaged  nuclear  weapons. 

The  primary  mission  of  DOE  Defense 
Program  activities  at  the  Tonopah  Test 
Range  is  to  ensure  that  the  Nation's 
nuclear  weapons  systems  meet  the 
highest  standards  of  safety  and 
reUability.  The  DOE  will  continue  to 
conduct  stockpile  stewardship  activities 
and  assess  the  surety  conditions  of 


existing  systems  at  the  Tonopah  Test 
Range. 

In  support  of  the  ongoing 
programmatic  analyses  for  Stodcpile 
Stewardship  and  Management,  Stor^e 
and  Disposition,  and  Continueid 
Operations  of  the  Pantex  Plant,  the  DOE 
will  reserve  land  and  infrastructure  on 
the  Nevada  Test  Site  for  the  National 
Ignition  FadUty,  nuclear  weapons 
assembly/disassembly  operations,  and 
for  long-term  storage  and  disposition  of 
weapons-usable  fissile  materials 
pending  these  programmatic  decisions. 

DOE  will  continue  to  conduct  training 
and  drills  on  the  Nevada  Test  Site  to 
exercise  the  technical  disciplines  of  the 
Nation's  Nuclear  Emergency  Search 
Team.  This  includes  the  construction  of 
simulated  nuclear  assemblies  (similar  in 
construction  to  those  used  for  nuclear 
explosive  devices),  and  the  conduct  of 
high  explosive  experiments  to 
investigate  and  bamline  potential 
deployment  scenarios.  Additional 
training  and  drills  will  also  be 
conducted  on  the  Nevada  Test  Site  for 
the  Federal  Radiological  Monitoring  and 
Assessment  Center. 

The  EXDE  will  continue  to  use  the 
Nevada  Test  Site  for  the  development  of 
remote  sensing,  analytical,  and  display 
technology  for  detection  of  nuclear 
radiation  in  support  of  the  Aerial 
Measuring  System  mission.  The  DOE 
Nevada  Operations  Office  will  continue 
to  provide  field  response  resources  in 
support  of  nuclear  weapons  accidents, 
exercises,  and  training  in  support  of 
Accident  Response  and  the  Radiological 
Assistance  Programs.  -  f^'- 

Woiic  for  Others  Program 

The  DOE  Nevada  Operations  Office 
Work  for  Others  Program  will  continue 
to  be  an  important  aspect  of  Nevada 
Test  Site  related  activities.  These 
ongoing  activities  primarily  involve  the 
Department  of  Defense,  the  Defense 
Special  Weapons  Agency,  and  other 
federal  agencies.  The  primary  focus  of 
these  activities  are  centered  around 
treaty  verificatiem,  nonproliferation, 
counterproliferation,  demilitarization, 
and  defense  related  research  and 
development. 

The  Nevada  Test  Site  and  the 
Tonopah  Test  Range  have  been  and  will 
continue  to  be  impacted  by  the 
implementation  of  current  and  futiu« 
arms  control  treaties.  DOE  will  continue 
to  conduct  those  activities  at  the  Nevada 
Test  Site  necessary  for  treaty 
verification  and  to  develop  verification 
technologies. 

The  DOE  will  continue  to  conduct 
research  and  development  activities  at 
the  Nevada  Test  Site  and  the  Tonopah 
Test  Range  to  support  the  United  States' 


nonproliferation  goals  and  objectives. 
The  HAZMAT  Spill  Center  provides 
unique  capability  in  the  development  of 
chnnical  effluent  remote  sensors  and 
%vill  continue  to  be  used  periodically  for 
this  type  of  research  and  development.. 

Counterproliferation  refers  to  the 
Department  of  Defense  effints  to  combat 
the  international  proliferation  of 
weapons  of  mass  destruction.  Facilities 
for  developing,  producing,  and  storing 
weapons  of  mass  destruction  are  likely 
to  be  located  underground. 
Counterproliferation  research  and 
developmmit  is  directed  toward  the 
detection,  monitoring,  and 
neutralizaticm  of  buried  targets. 

The  various  tunnels  and  bunkers  at 
the  Nevada  Test  Site  provide  an  ideal 
testing  enviroiunent  for 
counterproliferation  research  and 
development  experiments.  Experiments 
that  use  a  variety  of  remote  imagery  and 
sensory  applications  in  conjunction 
with  Nevada  Test  Site  bimkers  and 
tunnels  will  be  conducted  to  develop 
techniques  and  methods  to  detect, 
characterize,  and  monitor  buried 
objects.  Such  experiments  involve  both 
land-based  and  airborne  operations. 
Experiments  designed  to  develop 
techniques  for  destroying  or 
neutralizing  weapons  of  mass 
destruction  and  buried  objects,  such  as 
bimkers  and  timnels,  will  also  be 
performed.  These  experiments  involve 
the  suriace  and  below  ground 
detonation  of  conventional  explosives 
in  the  immediate  vicinity  of  the  Nevada 
Test  Site  and  Tonopah  Test  Range 
bunkers  and  timnels. 

The  demilitarization  activity 
proposed  for  the  Nevada  Test  Site  is  a 
demonstration  of  potential  technologies 
used  to  destroy  ot»olete  conventional 
munitions,  pyrotechnics,  and  solid 
rocket  motore.  The  DOE  will 
demonstrate  technologies  which  can  be 
used  to  assist  with  the  demilitarization 
efforts  of  other  federal  agencies  at  the 
Nevada  Te^t  Site.  These  technologies 
will  be  tested  in  designated.Research, 
Test,  and  Experiment  Zones  around  the 
existing  underground  tunnels  and 
facilities  of  Area  25  and  would  include 
destruction,  recovery,  reuse,  and 
recycling  technologies.  This  offers  a 
unique  opportunity  to  demonstrate 
environmentally  sound  methods 
involving  conventional  weapons 
destruction.  These  systems  provide  for 
the  containment  and  treatment  of 
residual  debris. 

Large-scale  demilitarization  activities 
at  the  Nevada  Test  Site  designed  to 
reduce  significant  portions  of  an 
obsolete  munition  would  be  subject  to 
additional  National  Environmental 
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Policy  Act  review  and  applicable 
federal,  state,  and  local  regulations. 

Other  defense  related  research  and 
development  activities  include  tests  and 
training  exercises  employing  weapoiuy, 
such  as  small  arms,  artillery,  guns, 
aircraft,  armored  vehicles,  demolitions, 
rockets,  bazookas,  and  air-dropped 
armaments,  as  well  as  a  variety  of 
electronic  imagery  and  sensory 
technologies,  including,  but  not  liihited 
to.  infirared  lasers  and  radar.  It  is 
expected  that  these  types  of  experiments 
and  tests  would  take  place  in 
appropriately  zoned  areas  of  the  Nevada 
Test  Site  and  would  be  compatible  with 
surrounding  land  use.  Defense  related 
activities  are  generally  conducted  in  the 
Reserved  Zones  as  well  as  in  the 
Research,  Test,  and  Experiment  Zones. 

Waste  Management  Pmgram         1  •_ 

The  draft  Waste  Management 
Programmatic  Environmental  Impact 
Statement,  DOE/EIS-0200,  was  issued 
for  public  comment  in  August  1995,  and 
the  Department  anticipates  that  the  final 
statement  will  be  issued  in  the  near 
futiue.  That  programmatic 
environmental  impact  statement 
analyzes  alternative  strategies  to 
maximize  efficiency  for  the 
Department's  national  Waste 
Mimagement  Program,  and  it  will 
support  the  Department's  complex- wide 
waste  management  decisions.  Those 
decisions  may  require  changes  to  the 
Waste  Management  Program  at  the 
Nevada  Test  Site  in  the  future. 
Therefore,  DOE  is  deciding  today,  that 
in  the  interim,  pending  those 
programmatic  decisions,  DOE  will 
maintain  the  current  level  of  low-level 
and  mixed  low-level  waste  management 
activity  as  described  in  the  No  Action 
Alternative  in  the  Nevada  Test  Site 
Environmental  Impact  Statement.-The 
activities  include  die  planning,    . 
coordination,  waste  transportation, 
storage,  characterization,  and  disposal 
and  waste  minimftation  and  pollution 
prevention  programs.  Waste 
management  activities  other  than  for 
low  level  and  mixed  low-level  waste  do 
not  involve  issues  that  would  be 
affected  by  decisions  based  on  the 
Waste  Management  Programmatic 
Environmental  Impact  Statement. 
Tlierefore,  DOE  is  deciding  to 
implement  Expanded  Use  for  those 
other  activities. 

Low-Level  Waste:  Disposal  of  low- 
level  waste  will  continue  for  waste 
streams  fit>m  current  on-site  and  off-site 
waste  generators.  This  represents  the  No 
Action  Alternative  of  disposal  capability 
for  currently  approved  waste  generators. 
Approval  of  other  waste  generators  for 
disposal  is  pending  future  programmatic 


decisions.  The  DOE  will  continue  to 
expand  and  create  new  disposal  cells  as 
necessary  within  the  designated 
Radioactive  Waste  Management  Zones. 

The  Area  3  Radioactive  Waste 
Management  Site  will  continue  to  be 
developed  for  the  disposal  of  low-level 
waste.  Tlie  Area  3  Radioactive  Waste 
Management  Site  support  facilities  will 
be  maintained  to  serve  operations  and 
radiation  safety  personnel  needs,  as 
necessary. 

The  Nevada  Test  Site  will  continue  to 
manage  a  variety  of  low-level  wastes 
from  approved  generators  that  include 
classified  waste,  waste  inappropriate  for 
shallow  land  disposal,  and  waste  which 
is  considered  by  some  sites  as  special 
case  waste.  All  such  wastes  disposed  of 
at  the  Nevada  Test  Site  will  comply 
with  the  site's  waste  acceptance  criteria. 

Mixed  Waste:  The  DOE  will  continue 
to  manage  mixed  waste  which  is 
currently  on  site  or  which  may  be 
generated  by  DOE  at  the  Nevada  Test 
Site.  Storage  of  mixed  waste  will 
continue  imder  a  Mutual  Consent 
Agreement  with  the  State  of  Nevada. 

Currently,  the  DOE  is  storing  all 
Nevada  Test  Site  low-level  mixed  waste 
in  the  Area  5  Radioactive  Waste 
Management  Site.  Included  in  this 
waste  type  is  Cotter  Concentrate,  a 
sludge-like  residue  resulting  from 
uraniimi  ore  processing  constituting 
approximately  88  percent  of  all  low- 
level  mixed  waste  stored  at  the  Nevada 
Test  Site.  The  treatment  and  disposal 
options  for  the  current  low-level  mixed 
waste  inventory  are  identified  in  the 
Nevada  Test  Site  Site  Treatment  Plan 
and  Federal  Facility  Compliance  Act 
Consent  Order  effisctive  March  27. 1996. 
However,  the  preferred  treatment  option 
for  the  Cotter  Concentrate  waste  stream, 
treatment  or  reclamation  at  an  off-site 
facility,  differs  from  the  solidification 
option  currently  presented  in  the 
Nevada  Test  Site  Site  Treatment  Plan 
and  Federal  Facility  Compliance  Act 
Consent  Order,  which  will  be  updated 
to  reflect  the  preferred  treatment  option. 
DOE  will  construct  a  treatment  fecility 
for  the  solidification  of  Cotter 
Concentrate  in  accordance  with  the 
Nevada  Test  Site  Site  Treatment  Plan 
and  Federal  Facility  Compliance  Act 
Consent  Order  if  the  prefi^rred  treatment 
option  cannot  be  implemented. 

Transuranic  Waste:  The  DOE  will 
continue  storing  onsite  transuranic  and 
transuranic  mixed  waste  pending  the 
development  of  DOE  disposal  fecilities. 
In  addition,  the  DOE  will  construct  and 
operate  at  the  Nevada  Test  Site  a  waste 
examination  fecility  for  characterization 
and  certification  of  transuranic  and 
transuranic  mixed  waste  for  off-site 
disposal,  presumably  at  the  Waste 


Isolation  Pilot  Plant  near  Carlsbad,  New 
Mexico.  The  construction  of 
characterization  and  certification 
{acilities  at  the  Nevada  Test  Site  is 
required  for  compliance  with  the  Site 
Treatment  Plan  developed  under  the 
Federal  Facility  Compliance  Act  and 
Consent  Order  negotiated  with  the  State 
of  Nevada  and  is  included  in  this 
decision.  The  IX)E  will  continue  to 
store  classified  and  other  transuranic 
waste  that  does  not  meat  the  Waste 
Isolation  Pilot  Plant's  waste  acceptance 
criteria,  until  a  disposal  option  is 
determined. 

Hazardous  and  Toxic  Substances 
Control  Act  Waste:  The  DOE  will 
continue  to  store  polychlorinated 
biphenyl  waste  pending  off-site  disposal 
and  will  esqMud  the  storage  capacity  for 
hazardous  waste  pending  off-site 
disposal.  Treatment  of  explosive  waste 
at  the  Explosive  Ordnance  ENsposal  Unit 
will  continue  to  occur  at  the  Nevada 
Test  Site  per  the  conditions  of  the 
Resource  Conservation  and  Recovery 
Act  Part  B  permit.  The  DOE  will  seek  to 
increase  the  capacity  of  the  hazardous 
waste  storage  unit  to  address  the 
additional  needs  of  DOE  Nevada 
Operations  Office  Programs,  if 
necessary.  The  Resource  ConservaticHi 
and  Recovery  Act  Part  B  permit 
application  would  be  modified  to 
address  the  additional  storage  capacity. 

Solid  Waste:  The  DOE  will  continue 
to  provide  disposal  capability  for  solid 
waste  generated  on-site.  Providing 
disposal  capabilities  for  adjacent  rural 
coimties  will  be  evaluated. 

Closure:  The  DOE  will  continue  to 
pursue  the  development  and 
implementation  of  approved  closure 
plans  and  designs  for  the  waste  units  ^^ 
that  are  inactive,  already  fiill,  and  those  * 
that  become  full  in  the  mture.  Waste 
management  closure  activities  will  be 
conducted  at  both  the  Area  3  and  the 
Area  5  Radioactive  Waste  Management 
Sites,  as  necessary. 

Site  Improvements:  Hie  DOE  will 
construct  certain  site  improvements  as 
part  of  its  continuing  Waste 
Management  Program.  DOE  will 
construct  an  equipment  maintenance 
building  and  flood  protection  dike  and 
channel  at  the  Area  5  Radioactive  Waste 
Management  Site  to  support  ciirrent 
operations.  In  order  to  provide 
improved  access  to  the  Area  5 
Radioactive  Waste  Management  Site, 
DOE  proposed  in  the  Nevada  Test  Site 
Environmental  Impact  Statement  to 
either  upgrade  the  5-01  Road  or  the  5- 
07  Road.  At  this  time,  DOE  has 
identified  a  third  option  that  would 
consist  of  extending  the  Cane  Springs 
Koad  eastward  from  the  Mercury 
hi^way  to  intersect  with  the  5-01  Road 
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just  south  of  the  Area  5  Radioactive 
Waste  Management  Site.  Inasmuch  as 
this  alternative  was  not  included  in  the 
analysis  perfonned  for  the  Nevada  Test 
Site  Environmental  Impact  Statement. 
EKDE  will  conduct  an  appropriate 
National  Environmental  Policy  Act 
analysis  before  making  any  decision 
concerning  implementation  of  the  Cane 
Springs  Road  Extension  or  any  of  the 
other  road  improvement  options. 

Tnumportatjon  of  Materials  and  Waste 

DOE  will  comply  with  U.S. 
Department  of  iSnnsportation 
regidations  regarding  the  transportation 
of  radioactive  materials.  Radioactive 
materials  shipped  on  the  Nation's 
highways  and  roads  are  subject  to  the 
regulations  administered  and  enforced 
by  the  U.S.  Department  of 
Transportation.  These  regulations  set 
standards  for  packaging  and 
transporting  materials  and  requirements 
for  labeling,  documenting,  loading  and 
unloading,  and  handling.  Compliance 
with  the  standards  ensures  that  package 
handlers,  transporters,  and  the  public 
do  not  receive  dose  rates  in  excess  of 
recognized  sale  limits.  iThe  regulations 
also  specify  that  drivers  receive  training 
to  ensiue  they  are  qualified  to  transport 
radioactive  materials  and  that  motor 
carriers  foUow  routes  which  are  selected 
to  minimize  radiological  risk. 

The  DOE  will  use  Environmental 
Protection  Agency  protective  action 
guides  and  actions  that  are  designed  to 
limit  doses  and  impacts  in  the  event  of 
a  transportation  accident  involving 
radioactive  material.  The  IX)E  use  of 
these  guides  and  actions  will  minimize 
t^  impacts  of  transportation  accidents 
•involving  radioactive  material. 

Environmental  Restoration  Program 

D(%  wiU  continue  its  Environmental 
Restoration  Program  activities  of 
characterization  and  selected 
remediation  of  contaminated  areas  or 
fEKslities  identified  in  the  Federal 
Facility  Agreement  and  Consent  Order. 
Environmental  Restoration  is  not . 
considered  a  land  use,  but  an  activity 
necessary  for  environmental  protection, 
reuse,  or  disposition  of  land  and 
facilities. 

Gean-up  priorities  and  clean-up 
levels  are  subject  to  negotiation  with 
regulators  and  involved  stakeholders. 
The  assessment  and  remediation  of  the 
Nevada  Test  Site  and  off-site  locations 
in  Nevada  have  been  divided  into 
several  subproject  categories: 

•  Off-Site  Corrective  Action  Units 
(including  Project  Shoal  Area  and 
Central  Nevada  Test  Area) 

•  Soils  Media  Corrective  Action  Units 
(including  sites  on  the  Tonopah  Test 


Range  and  Nellis  Air  Foioe  Range 
Complex) 

•  Underground  Test  Areas  Corrective 
Action  Units 

•  Industrial  Sites  Corrective  Action 
Units  (includes  Defense  Nuclear  Agency 
sites  and  Decontamination  and 
DecommissicHUiig  projects) 

DQE's  priority  for  approaching 
environmental  restoration  woik  Mdll  be 
to  characterize  and  remediate  the 
surface  and  shallow  subsurface  at  the 
Project  Shoal  and  Central  Nevada  Test 
Area  sites.  The  deep  subsiubce  at  these 
sites  will  be  characterized  and  modeled. 
Next  in  priority  will  be  to  characterize 
and  remediate  the  contaminated  sites  on 
the  Tonopah  Test  Range  and  the  Nellis 
Air  Force  Range  Complex. 

The  DOE  will  characterize  sites  on  the 
Nevada  Test  Site  beginning  at  the  south 
end  and  progressing  northward.  Areas 
with  minimiun  contamination  will  be 
the  first  priority  for  characterization  and 
remediation,  llieee  areas  can  be  readily 
remediated  and  released  for  other  uses. 
The  next  priority  will  be  to  characterize 
and  remediate  selected  sites  within 
Areas  23  and  25  which  will  Gacilitate 
reuse  in  the  foture.  Lowest  in  priority 
are  those  contaminated  sites  which  are 
in  areas  designated  for  potential  future 
weapons  testing. 

Site-Specific  Remedial  Actions  ^ 

Off-Site  Corrective  Action  Units 

For  the  Shoal  Project  Site  and  Central 
Nevada  Test  Area,  DOE  will  remediate 
the  surface  facilities  locations.  The 
remedial  strategy  for  the  subsurface  will 
be  to  characterize  groundwater  flow  and 
zones  of  contamination,  to  model  the 
potential  for  contaminant  migration 
from  the  source  cavities,  and  to  assess 
health  risks.  Tritium  migration  will  be 
the  major  focus,  since  tritium  is  the 
most  mobile  of  the  radioective 
contaminants.  Other  radionuclides  will 
be  evaluated,  provided  tritium 
migration  indicates  the  need  for  their 
inclusion  in  the  source  evaluation. 
Subsurfece  contaminants  in  and  arotmd 
the  nuclear  test  cavities  will  not  be 
remediated  since  cost-effiactive 
groundwater  strategies  have  not  yet 
been  demonstrated  for  effectively 
removing  or  stabilizing  radioactive 
contaminants.  Institutional  control  of 
the  deep  subsurface  will  be  maintained 
and  long-term  subsurface  monitoring 
and  surveillance  of  the  sites  is  planned 
for  at  least  50  years. 

Soils  Media  Corrective  Action  Unit 

The  first  soil  sites  that  DOE  will 
characterize  and  remediate  are  those 
that  are  located  off  the  Nevada  Test  Site 
proper  and  those  which  straddle  the 


boundary  of  the  Nevada  Test  Site.  Soils 
activities  will  aim  toward  remedial 
actions,  including  interim  actions, 
designed  to  clean  up  the  Clean  Slates  1, 
2,  and  3  sites  on  Tonopah  Test  Range: 
the  Small  Boy  Site  east  of  Frenchman 
Plat;  Schooner  and  Area  13  sites  on 
Nellis  Air  Force  Range  Complex;  and  to 
obtain  closure  of  the  Double  Tracks  site 
on  Nellis  Air  Force  Range  Complex 
which  was  the  object  of  a  voluntary  ' 
interim  Corrective  Action  in  early  1996. 
These  remedial  actions  will  be 
ccmducted  in  accordance  with  the 
Federal  Facility  Agreement  and  Consent 
Order. 

Cleanup  standards  «vill  be  negotiated. 
Characterization  and  remediation  vtriil 
utilize  the  Kiwi  system,  which  is  a 
sensor  system  mounted  on  a  four- 
wheeler  and  able  to  provide  fine 
resolution.  "Hot  spot"  materials  located 
in  limited  selected  areas  will  be 
removed.  More  extensive  areas  of 
surface  contamination  will  require  the 
use  of  mechanical  excavation.  Size 
separators  or  other  physical  processes 
may  be  used  to  obtain  volume  reduction 
of  mecbanically  removed  materials. 
Subsurface  remedies  will  range  from 
excavation  to  containment  in  place.  For 
the  long  term,  it  is  assumed  that  some 
areas  of  the  Nevada  Test  Site  will 
remain  under  institutional  control. 

Remedial  actions  will  be  based  on 
several  factors  including  applicable 
regulatory  standards  and  negotiated 
cleanup  levels.  Negotiated  cleanup 
levels  will  be  based  on  applicable 
regulatory  standards,  assessment  of  the 
risk  posed  by  the  contamination,  current 
and  anticipated  land  uses,  resource 
management  considerations,  costs, 
faesibility,  and  other  factore. 

Underground  Test  Areas  Corrective 
Action  Unit 

DOE'S  activities  in  the  Underground 
Test  Areas  will  continue  to  focus  on 
investigation  of  the  effects  of 
underground  nuclear  ^sting  on 
groundwater  and  the  surrounding 
media.  Because  cost-effective  subsurface 
remediation  technologies  have  not  yet 
been  demonstrated,  subsurface 
contaminants  in  and  arotmd  nuclear 
shot  cavities  will  not  be  remediated. 
DOE  would  reevaluate  possible 
corrective  actions  in  the  event  that  such 
tedmologies  are  developed  in  the 
future. 

Fate  and  transport  modeling  will 
continue  to  determine  the  extent  of 
contamination  and  potential  for  health 
nA  to  the  public.  EOE  will  monitor 
existing  wells  and  new  wells  will  be 
drilled,  if  necessary,  to  support 
computer  modeling  to  assess 
contaminant  migration  potential. 
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particularly  beyond  Nevada  Test  Site 
boundaries.  Monitoring  and 
surveillance  will  be  conducted  for  at 
least  50  yeers. 

Industrial  Sites  Corrective  Action  Units 

DOE  will  prioritize  remediation  of  tbe 
industrial  sites  according  to  the  highest 
potential  for  future  xise.  Areas  of  the 
Nevada  Test  Site  slated  for  potential 
future  testing  activities  will  be 
characterized,  but  not  remediated, 
except  in  areas  identified  wh«e 
potential  for  health  risk  exists  as  a  result 
of  direct  exposiue,  inhalation,  and/or 
resuspmsion  of  contaminants.  For 
decontaminatioD  and  decommissioning 
activities.  Eacilities  will  be  pricuitized 
based  on  potential  re-use.  The  Area  25 
Engine  Maintenance  and  Disassembly 
Facility  will  be  decontaminated  for 
potential  re-use. 

The  sites  scheduled  for  assessment 
include: 

•  Nevada  Test  Site,  Aree  2;  U-2bu 
Subsidence  Crater 

•  Nevada  Test  Site.  Area  23;  Building 
650  Leach  Field 

•  Nevada  Test  Site,  Area  23;  Pesticide 
Storage 

•  Tonopah  Test  Range.  Septic  Waste 
Systems  2  and  6 

The  sites  scheduled  for  remediation 
include: 

•  Nevada  Test  Site.  Area  2;  Bitcutter 
Shop 

•  Nevada  Test  Site,  Area  2; 
Photograph  Development  System 

•  Nevada  Test  Site.  Areas  4.  7,  ft  12; 
Housekeeping  Sites 

•  Nevada  Test  Site,  Aree  6;  Steam 
Cleaning  Effluent  Ponds 

•  Nevada  Test  Site.  Area  6;  Decon 
Pond  Facility 

•  Nevada  Test  Site,  Area  12;  Steam 
Cleaning  Effluent 

•  Tonopah  Test  Range,  Closed 
Ordnance  Disposal  Pits;  B<Hnblet  Pit  and 
Five  Points  Landfill 

•  Tonopah  Test  Range.  Buried  DU 
Artillery  Round  #1 

•  Tonopah  Test  Range.  Roller  Coaster 
Lagoons  and  Trench 

•  Tonopah  Test  Range,  Underground 
Storage  Tank  Sites,  Second  Gas  ^tion 

•  Tonopah  Test  Range.  Cactus  Spring 
Waste  Trenches    - 

Nondefense  Research  xmd  Pevelopment 
Program  •  .^.r "/ 

The  DOE  will  continue  to  support 
ongoing  program  operations  and  pursue 
diversification  of  use  to  include 
nondefense  and  private  use.  In  defining 
land  use  zones  on  the  Nevada  Test  Site, 
the  DOE  will  allow  fat  compatible 
nondefense  research  and  development 
activities  to  be  conducted  in  ail  land  use 
zones  on  the  Nevada  Test  Site  with  tbe 


exoepticm  of  the  Defense  Industrial 
Zone.  These  new  initiatives  virill  include 
the  construction  and  operation  of  a  solar 
power  production  facility  and  siting  an 
Alternative  Fuels  Demonstration  Praiect 
at  the  Nevada  Test  Site.  Private  uses,  for 
example,  could  include  activities  such 
as  the  Kistler  Aerospace  Corporation 
proposal  identified  during  the  public 
comment  period  on  the  Ckraft 
Environmental  Impact  Statement 
Kistler's  comments  expressed  interest  in 
developing  a  conunercial  satellite 
delivery  system  as  a  futiue  activity  in 
this  program  area.  To  the  extent  that 
future  Natimial  Environmental  Policy 
Act  review  is  required  in  connection 
with  the  satellite  delivery  aspects  of  this 
project,  such  review  would  occur  in 
confunction  with  the  Federal  Aviation 
Administration  licensingprocess. 

In  this  program  area  the  DOE  will 
continue  to  support  the.  Solar  Enterprise 
Zone  concept  for  Southern  Nevada 
which  includes  locating  up  to  1000 
megawatts  of  solar  power  generation 
among  the  evaluated  sites.  In  addition  to 
two  locations  at  the  Nevada  Test  Site, 
three  other  sites  in  southern  Nevada  are 
being  considered  by  the  Corporation  for 
Solar  Technology  and  Renewable 
Resources:  Eldorado  Valley,  Dry  Lake 
Valley,  and  Coyote  Spring  Valley.  As 
part  of  this  support,  initially  the  DCK 
will  cooperate  in  the  construction  and 
operaticm  of  a  100  megawatt  or  less  solar 
power  production  fedlity  in  Area  22. 
This  fedlity.  when  operational,  will 
enhance  the  Nevada  Test  Site  power 
infrastructuire  in  support  of  the  primary 
sdenoe-based  stockpile  stewardship 
mission.  Additionally,  the  DOE  will 
reserve  land  and  infrastructure  in  Area 
25  for  potential  future  «olar  power 
develo^ent. 

The  tX}E  is  planning  an  Alternative 
Fuels  Demonstration  Project  which  will 
test  and  evaluate  various  blends  of  fuels 
for  both  fixed  base  and  transportatian 
vehicles  applications.  The  DOE 
currently  has  16  vehicles  at  the  Nevada 
Test  Site  converted  to  operate  on  either 
natiuvl  gas  or  gasoline.  The  DOE  will 
pursue  additional  funding  for  the 
Alternative  Fuels  Demonstration  Project 
to  construct  a  refueling  facility  and  to 
further  convert  a  portion  of  the 
remaining  vehicle  fleet 

Hie  DOE  will  expand  the  capability  of 
the  existing  Spill  Test  Facility  into  a 
multi-use  facility  that  will  belmown  as 
the  HAZMAT  Spill  Center.  The 
following  five  crucial  research  and 
development  needs  of  government  and 
industry  have  been  identified  in  this 
proposed  expansicm  of  capability  at  the 
HAZMAT  Spill  Center 

Remote  Sensing:  The  HAZMAT  Spill 
Center  will  be  used  ss  a  chemical 


release  test  bed  for  remote  sensor 
development  and  testing  for  effluent 
analysis  and  for  stand-off  hazardous 
materials  identification. 

Source  Term  Definition/Dispersion 
Modeling:  Data  sets  will  be  generated 
during  tests  at  the  HAZMAT  Spill 
Center  that  will  allow  for  valioation  of 
computer  model  source  term 
assumptions  and  dispersion  estimates. 
These  data  sets  will  also  be  utilized  to 
enhance,  improve,  and  develop  new 
computer  models  utilized  in  emergency 
response  to  HAZMAT  incidents. 

Mitigation  Techniques:  Matmial 
releases  will  be  used  at  the  HAZMAT 
Spill  Center  to  allow  research  and 
demonstration  of  mitigation 
technologies.  The  data  collected  during 
these  tests  will  also  be  used  to  develop 
computer-based  mitigation  models. 

HAZMAT  Training:  Training  of 
emergency  response  team  members 
using  hazardous  materials  will  be 
conducted.  This  allows  the  participants 
to  gain  confidence  in  emergency 
response  equipment  and  procedures  for 
incident  resikuise. 

HAZMAT  Testing:  Personal  protective 
equipment  will  be  field  tested,  under  a 
variety  of  conditions,  using  mannequins 
and  test  chemicals.  This  testing 
cap^ility  will  also  be  utilized  in  the 
development  and  field  testing  of 
industrial  hygiene  sensors. 

The  TXyE  will  continue  to  conduct 
reseerch  and  technology  development 
and  demonstration  activities  at  the 
Nevada  Test  Site  focused  on  overcoming 
major  obstacles  to  progress  in  cleaning 
up  contaminated  IXffi  sites.  The  major 
remediation  and  waste  management 
areas  include  pluine  control  and 
remediation,  soil  s^wration,  tank 
remediation,  landfill  stabilization  and 
mixed  waste  characterization,  treatment, 
and  disposal.  Demonstrations  include 
nonintrusive  particle  imaging  and  laser- 
induced  fluorescence  systems  for 
decontamination  and  decommissioning 
applications. 

As  part  of  the  Envinnmiental 
Research  Pari:  program,  the  DOE  will 
continue  under  a  cooperative  agreement 
with  the  University  of  Nevada  and  the 
University  of  Nevada,  Las  Vegas,  to 
provide  financial  assistance  for 
scientific  research  projects.  Areas  of 
research  include,  but  are  not  limited  to. 
habitat  reclamation,  hydrogeologic 
systems,  radionuclide  transport, 
ecological  change,  waste  management, 
monitoring  processes,  remediation,  and 
characterization,  as  necessary. 

Alternate  Uses 

The  DOE  will  promote  public  use  of 
the  historic  resources  of  the  site.  Public 
education  activities  include  establishing 
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educati(»ial  tour  routes  on  the  Nevada 
Test  Site  and  promoting  the  creation  of 
a  museum  that  highlights  previous 
Nevada  Test  Site  testing  activities  and 
current  and  future  Nevada  Test  Site 
uses.  Tours  will  allow  the  public  to  see 
firsthand  some  of  the  history  and 
impacts  of  past  nuclear  testing,  and  will 
stimulate  public  involvement  in 
potential  reuse  of  DOE  weapons- 
complex  sites.  These  activities  will  be 
an  important  contribution  to  public 
underetanding  of  the  Nation's  nuclear 
testing  history  and  bow  those  histcmc 
activities  have  changed. 

Site  Support  Activities 

Defense  Program  activities  at  the 
Nevada  Test  Site  have  been  declining 
steadily  in  recent  years,  resuhing  in  the 
need  to  diversify  user  support 
Diversification  of  users  will  ofiset 
required  infirastructure  maintenance  for 
Defense  Programs,  allow  the  best  use  of 
limited  stockpile  stewardship  resources, 
and  support  the  successful  execution  of 
the  stewardship  mission.  The  activities 
idfflitified  in  the  Prefinred  Alternative 
require  infrastructure  amstnicticm  and 
maintenance  and  support  facilitiee. 
These  include  the  utilities, 
communicatidns.'and  transportatioa 
systnns,  as  well  as  the  existing  supiKHt 
fedlities.  both  cm-  and  off-site.  UiMMr 
the  Preferred  Alternative,  the 
Department  wrill  undntake  landlord- 
related  construction  and  maintenance 
projects  as  drcumstances  dictate. 

Mitigatioa 

Voliune  1,  Chapter  7,  of  the  Final 
Environmental  Impact  Statement 
presents  the  measxires  imder  the  four 
alternatives  analyzed  that  would  be 
implemented  to  reduce  potentially 
adverse  impacts  to  the  environment. 
Operations  integral  with  the  agency 
Preferred  Ahemative,  Alternative  3 
(Expanded  Use),  plus  the  public 
education  activities  from  Ahemative  4 
(Alternate  Use  of  Withdrawn  Land),  are 
stricdy  controlled  through  Nevada  Test 
Site  management  activities  that 
incorporate  routine  mitigation 
measures.  The  DOE  has  orders, 
guidance,  regulations,  and  Nevada  Test 
Site  Standing  Operating  Procedtires  far 
the  conduct  of  operations.  As  these 
iwders.  regulations,  and  standing 
operating  prooedures  have  been 
developed,  they  incraporated 
environmental  impact  mitigation 
actions  required  for  most  program 
operations.  Further,  DOE's  compliance 
programs  reqture  self-assessments, 
ext^nal  oversight,  and  audits  to  ensure 
adheienoe  to  regulations.  Individually 
and  collectively,  these  measures  avoid, 
reduce,  or  eliminate  potentially  adverse 


Miviraunental  impects  from  activities  at 
the  Nevada  Test  Site. 

Throughout  the  environmental  impact 
analysis  process,  in  con)unction  with 
consultati(ms  mth  affected  American 
Indian  tribes  and  federal  and  state 
agencies  and  using  input  received  from 
the  public,  DOE  idantlfied  actions 
within  the  five  mission  programs  that 
require  measures  that,  under  existing 
operational  requirements,  would  be 
routinely  implemmted  to  protect  soils, 
water,  wildlife,  vegetation,  cultural 
resources,  and  public  and  occupational 
health  and  safety.  In  addition,  selected 
actions  within  a  program  area  were 
identified  that  require  additional 
mitigaticm  measures  to  address  either 
impacts  from  the  acticm  itself  or 
stakeholder  concerns.  Routine  meesures 
identified  through  the  Environmental 
Impact  Statement  analyses  identified  in 
Volume  1,  Chapter  7,  represent  all 
practicable  means  to  avoid  or  minimiae 
adverse  impacts  of  DOE  programs  in 
Nevada  on  sensitive  enviroiunental 
resources  and  other  areas  of  conoeni 
which  may  result  from  the  Preferred 
Alternative.  Those  additional  mitigation 
measures  b^<md  day-to-day  routine 
physical  and  administrative  controls 
needed  for  implementation  of  the 
Preferred  Alternative  are  described  in 
the  follovring  sections.  Implementation 
of  specific  nutigation  meesures  will  be 
addressed  in  detail  in  a  Mitigation 
Acticm  Plan.  DOE  will  prepare  a 
Mitigation  Action  Plan  to  describe  how 
mitigation  impacts  from  the 
transpmlation  of  materials  from  the 
Waste  Management  I'rogram  will  be 
implemented.  The  Mitigation  Action 
Pl^  will  provide  a  general  approach  for 
addressing  groimdwater  impacts,  and 
specific  details  for  mitigaticm  of 
groundMfater  will  be  provided  before  the 
initiation  of  individual  major  projects. 

Trangportation 

Transportation  of  materials  in  support 
of  the  Waste  Management  Program 
results  in  potential  impacts  and 
concerns  that  will  be  addressed  or 
mitigated  through  the  following  DOE 
actions: 

•  Conduct  a  comprehensive  study  of 
the  potential  social  and  cultural  effects 
on  a%cted  Native  American  tribes  from 
the  transport  of  low-level  radioactive 
waste  and  low-level  mixed  waste  to  the 
Nevada  Test  Site. 

•  Allow  shipments  of  low-level 
radioactive  waste  and  low-level  mixed 
waste  that  arrive  at  the  Nevada  Test  Site 
during  off-hours  to  park  in  a  secure  area 
inside  the  gate. 

•  Provide  information  to  stakeholders 
concerning  waste  shipments. 


•  Meet  with  the  Transportation 
Protocol  Working  Group  regularly  to 
discuss  low-level  waste  and  low-level  . 
mixed  waste  transportation  issues. 
Respond  to  transportation  concerns 
between  meetings  by  phone  calls,  fexes, 
or  personal  meetings. 

•  In  coordination  with  local 
emergency-response  agencies, 
determine  needs  concerning  emergency- 
response  actions  involving 
transportation  of  low-level  waste  and 
low-level  mixed  waste  and  assist  in  the 
fulfillment  of  those  needs  as  Car  as 
practicable. 

•  Distribute  surplus  federal 
equipment  to  local  agencies  to  the 
extent  possible  under  ciurent 
regulations  concerning  faderal  surplus 
disposition. 

•  Prepare  an  annual  report  that 
includes,  at  a  minimum,  identification 
of  carriers,  sources  and  destination  of 
each  shipment,  the  number  and  volume 
of  shipments,  highway  and  rail  routes 
used,  incidents/accidents  data,  and  an 
evaliution  of  each  shipping  campaign. 

Gmundwater  Hydrology 

In  order  to  avoid  adverse  impacts  to 
groundwater  availability  from 
development  and  operations  associated 
with  the  five  mission  programs.  DOE 
would,  as  necessary,  implement 
appropriate  well-field  design  and 
placement,  move  points  of  diversion 
farther  away  from  potentially  affiscted 
arees,  import  %vater  frtun  adjacent  areas, 
adjust  the  production  of  water  from  well 
fields,  drill  new  water  supply  wells,  and 
carefully  manage  recharge  and  discharge 
areas. 

Conclnsfcm 

DOE  has  attempted  to  balance 
environmental  impacts,  stakeholder 
concerns,  and  national  policy  in  its 
decisions  regarding  the  management 
and  use  of  the  Nevada  Test  Site  and  off- 
site  locations  in  the  State  of  Nevada. 
The  analysis  contained  in  the 
Environmental  Impact  Statement  is  both 
programmatic  and  site  specific  in  detail. 
It  is  progranmiatic  from  the  breed  multi- 
use  fedlity  management  perspective, 
and  site  specific  in  the  detailedproject 
and  program  activity  analysis.  Ine 
impacts  identified  in  the  Enviroiunental 
Impact  Statement  were  based  on 
conservative  estimates  and  assiunptions. 
In  this  regard,  the  DOE  has  attempted  to 
bound  the  impacts  of  the  alternatives 
defined  in  the  Environmental  Impact 
Statement.  The  Expanded  Use 
Alternative  was  defined  to  include 
potential  activities  related  to  the 
programmatic  decisions  that  may  be 
made  as  a  result  of  other  DOE 
Environmental  Impact  Statements 
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cuirmtly  in  progress.  Consequently,  the 
analysis  for  tnis  alternative  bounds  the 
Tn«Triit^iiin  potential  impacts  that  could 
occur  at  the  Nevada  Test  Site  as  a  result 
of  decisions  made  from  the  other  DOE 
Environmental  Impact  Statements.  This 
Environmental  Impact  Statement  and 
the  analyses  it  contains  can  be  used  to 
support  these  future  programmatic 
decisions. 

The  decisions  made  in  this  Record  of 
Decision  are  defined  consistent  with  the 
conservative  descriptions  contained  in 
the  Environmental  Impact  Statement  In 
the  application  of  these  decisions  it 
should  be  noted  that  some  of  the 
proposals  will  continue  to  evolve  over 
time.  In  this  regard,  proposed  new 
activities  such  as  constructing  and 
operating  a  1000-megawatt  Solar  Power 
Production  Facility  at  the  Nevada  Test 
Site  were  analyzed  in  the 
Environmental  Impact  Statement; 
however,  the  current  proposal  for  a  solar 
power  production  facility  at  the  Nevada 
Test  Site  is  less  than  this  original  power 
estimate  and  would  initially  serve  only 
the  Nevada  Test  Site.  The  true  impact  of 
this  proposal  with  respect  to  ground 
clearing  and  water  use  impacts  would 
likewise  be  less  than  those  identified. 
DOE  also  estimated  conservatively  the 
nimiber  of  science-based  stockpile 
stewardship  tests  and  experiments  to  be 
conducted  over  a  ten  year  period  at  the 
Nevada  Test  Site.  Actual  schedules  and 
data  needs  will  dictate  the  number  of 
stockpile  stewardship  experiments  and 
tests  conducted  in  a  given  year.  This 
number  could  be  less  than  that 
identified,  and  consequently  the  actual 
impacts  would  also  be  less.  DOE  also 
analyzed  the  potential  impacts  of  a 
generic  large  heavy  industrial  facility 
under  the  Expanded  Use  Alternative  in 
order  to  identify  maximiun  potential 
impact  at  the  site  imder  the  concept  of 
expanded  use.  DOE  may  at  some  fiitiire 
time  consider  siting  a  defense, 
nondefense,  or  private  industrial  facility 
at  Nevada  Test  Site.  Once  such  a 
proposal  becomes  more  defined, 
additional  National  Environmental 
Policy  Act  analysis,  as  appropriate, 
would  tier  from  this  programmatic 
heavy  industrial  facility  analysis. 

In  accordance  with  trie  provisions  of 
the  National  Environmental  Policy  Act, 
its  implementing  procedures  and 
regulations,  and  DOE's  National 
Environmental  Policy  Act  regulations,  I 
have  considered  the  information 
contained  within  the  Final 
Environmental  Impact  Statement, 
including  the  classified  Appendix  and 
public  comments  received  in  response 
to  the  Draft  and  Final  Environmental 
Impact  Statement  Being  fully  apprised 
of  the  environmental  consequences  of 


the  alternatives  and  other  decision 
factors  described  above,  I  have  decided 
to  continue  and  expand  the  use  of  the 
Nevada  Test  Site  and  its  resources  as 
described.  This  will  enhance  the  DOE's' 
ability  to  meet  its  primary  national 
security  mission  responsibility  in 
Nevada  and  create  an  environment  that 
fosters  technological  innovation  in  both 
the  public  and  private  sectors. 

Isnied  at  Washington,  DC,  December  9, 
1996. 

Huri  R.  Otany,  « 

Secretary. 
[FR  Doc.  96-31652  Piled  12-12-06;  8:45  am] 


DEPARTMEHT  OF  ENERGY 

Environmentai  Impact  Statement  for 
the  Continued  Operation  of  the  Pantex 
Plant  and  Aaaodated  Storage  of 
Nudear  Weapon  Componenta 

AQENCY:  Department  of  Energy. ., 
ACTION:  Notice  of  availability.    .   :, 

SUMMARY:  The  Department  of  Energy 
(DOE)  announces  the  availability  of  the 
Final  Environmental  Impact  Statement 
(EIS)  for  the  Continued  Operation  of  the 
Pantex  Plant  and  Associated  Storage  of 
Nuclear  Weapon  Components  (DOE/ 
EIS-0225).  The  Department's  prefiarred 
alternative  is  to  continue  nuclear 
weapons  operatidbs  at  the  Pantex  Plant, 
located  near  Amarillo,  Texas;  to 
implement  projects  and  facility 
upgrades  consistent  with  conducting 
these  operadods;  and  to  increase  the 
interim  storage  level  for  plutonium 
components  (pits)  from  12,000  to  20,000 
pits.  The  Final  EIS  also  evaluates  a  No 
Action  Alternative  and  a  Relocation  of 
Interim  Pit  Storage  Alternative. 

ADDRESSES:  Written  requests  for  copies 
of  the  Final  EIS  should  be  directed  to: 
Ms.  Nanette  Founds,  U.S.  Department  of 
Energy,  Albuquerque  Operations  Office, 
P.O.  Box  5400,  Albuquerque,  New 
Mexico.  87185-5400.  Written  requests 
can  also  be  submitted  via  fax  at  (505) 
845^^392,  with  facsimiles  marked: 
Pantex  Plant  EIS.  Requests  for  this  EIS 
may  also  be  submitted  by  calling  (505) 
845-4351. 

FOR  FURTHER  INFORMATION  CONTACT:  Fat 
information  on  this  EIS,  please  contact: 
Ms.  Nanette  Founds  at  the  above 
address  or  by  calling  (505)  845-4212. 
For  information  on  DOE's  NEPA 
process,  please  contact:  Ms.  Carol 
Borgstrran,  Director,  Office  of  NEPA 
Policy  and  Assistance  (EH-42),  U.S. 
Department  of  Energy,  1000 
Independence  Avenue,  SW, 


Washington,  DC.  20585, 202-586-t600 
or  1-800-472-2756. 

SUPPLEMENTARY  INFORMATION:  The 
Pantex  Plant,  near  Amarillo,  Texas,  is  - 
the  Nation's  n\iclear  weapons  assembly 
and  disassembly  site.  Its  missions  also 
include  the  fabrication  of  high  explosive 
components  and  the  maintenance, 
modification  and  evaluation  of  existing 
nuclear  weapons.  However,  its  current 
workload  is  centered  on  the 
dismantlement  of  nuclear  weapons  that 
are  retired  from  the  military  stockpile. 
There  are  currently  no  plans  for 
producing  new  weapons.  The  prefarred 
alternative  identified  in  the  Final  EIS  is 
to  Tnaintain  the  Pantex  Plant's  assigned 
missions  as  well  as  increase  the  plant's 
onsite  interim  storage  level  from  12,000 
to  20,000  pits.  The  Final  EIS  also 
evaluates  a  No  Action  Alternative, 
which  would  continue  current  activities 
with  no  new  projects  or  &dlity 
upgrades  and  continue  to  limit  onsite 
interim  storage  to  12,000  pits;  and  a 
Relocation  of  Pit  Storage  Alternative,  in 
which  some  or  all  of  Pantex  interim 
storage  activities  would  be  relocated  to 
one  or  more  of  four  alternate  sites:  the 
Savannah  River  Site  near  Aiken,  South 
Caroliiu;  the  Nevada  Test  Site  near  Las 
Vegas,  Nevada;  the  Hanford  Site  near 
Richland,  Washington;  and  the 
Manzano  Weapons  Storage  Area  at 
Kirtland  Air  Force  Base  in  Albuquerque. 
New  Kiexico. 

This  Final  EIS  incorporates  comments 
received  d\uing  the  public  comment 
period  from  April  5, 1996,  through  July 
12, 1996  (61  FR  15232.  April  5. 1996;  61 
FR  18726.  April  29. 1996).  Copies  of  all 
comments  and  associated  EIS 
documentation  prepared  by  DOE  are 
available  for  ins^Mctlon  at  the  following 
locations: 

U.S.  Department  of  Bnogy  Freedom  of 
Infonnation  Reeding  Room,  Room  lE- 
190,  Foirestal  Building,  1000 
Independence  Avsnue.  SW,  Washington, 
DC  20585.  202-586-6020 

U.S.  Department  of  Energy  Nevada 

Operations  Office  Public  Reading  Room. 
2753  S.  Highland  Avenue,  Las  Vegas, 
Nevada  89109,  702-295-1274 

U.S.  Department  of  Energy  Technical 

Vocational  Institute.  Public  Document 
Collection.  525  Buena  VisU,  SE, 
Albuquerque,  New  Mexico  87106.  505- 
224-3281/3292 

Los  Alamos  National  Laboratory  Oommuaity 
Reading  Room,  Museimi  Parice  OfBce 
Complex.  1450  Centra]  Avenue.  Suite 
101  Los  Alamos,  New  Mexico  87544, 
505-665-2127  or  1-800-543-2342 

U.S.  Department  of  Energy  Public  Document 
Room,  2nd  Floor.  Univmity  Library, 
Univenity  of  South  Carolina,  Aiken 
Campus,  171  University  Parkway,  Aikni, 
South  CaroUna  29801. 803-648-8851 
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Oik  Ridga  Public  Raading  Roam.  SS  Jaffamn 
Avenue,  Oak  Ridge,  Tennessee  37B30, 
015-676-0887 

U^.  Department  of  Energy  Public  Reading 
•  Room,  Reference  Department,  Lyn 

Library  and  Learning  Center,  Amarillo      ' 
CoUegB,  2201  South  Washington.  4th 
Floor  Amarillo.  Texas  79109,  806-371- 
5400 

Pantax  EIS  Public  Infbrmaticm  Center,  c/o 
Tetra  Tech,  Inc.,  6900 1-40  West,  Suite 
260,  Amarillo,  Texas,  806-355-0480 

VS.  Department  of  Energy  Public  Reading 
Room,  Carson  County  Public  Library. 
401  Main  Street,  P.O.  Box  339, 
Panhandle,  Texas  79068,  806-537-3742 

U.S.  Department  of  Energy  Public  Reading 
Room.  Washington  State  University,  100 
Sprout  Road,  Richland,  Washington, 
99352.  509-376-8583 

JXX  intends  to  isstie  a  Record  of 
Decision  at  least  30  days  after  the  date 
of  the  Environmental  Protection  Agency 
Notice  of  Availability  and  will  publish 
it  in  the  Federal  Register. 

Issued  in  Washington,  DC,  on  December  9, 
1996. 


GacrT. 

Enviionnwntal  Specialist,  Office  of 
Environmental  and  Technical  Support, 
Defense  Progpanu. 
[FR  Doc  g9>^1653  Filed  12-12-96: 8:45  am] 


Fettorai  Energy  Regulatory 
CofWRission 

(Dodnt  Na  CP«7-13e-000] 

Cotorado  Interstate  Qas  ConnMny, 
Notioe  of  Raquoat  Under  Blanket 
Authorization 

Deconber  »,  1996. 

Take  notice  that  on  December  2, 1996, 
Colorado  Interstate  Gas  Company  (QG), 
Post  OfBce  Box  1087,  Colorado  Springs, 
Colorado  80944,  filed  in  Docket  No. 
CP96-1 36-000  a  request  purstiffitit  to 
Sectloos  157.205. 157.211  and  157.216 
of  the  Commission's  Regulations  under 
the  Natural  Gas  Act  (18  CFR  157.205, 
157.211  and  157.216)  for  authorization 
to  abandon  2  meters,  change  the 
direction  of  flow  of  a  lateral  line,  and  to 
install  a  new  meter,  all  in  Adams 
Cotmty,  Colorado,  imder  QC's  blanket 
certificate  isstied  in  Docket  No.  CP83- 
21-000  pursuant  to  Section  7  of  the 
Natural  Gas  Act,  all  as  more  fully  set 
forth  in  th»reqiiest  that  is  on  file  with 
the  Commission  and  open  to  public 
inspection. 

QG  proposes  tb  replace  the  existing 
Doherty  Meter  Station  by  abandoning  2 
4-inch  diameter  meters  and  installing  a 
new  facility  with  a  2-inch  diameter 
meter  and  to  reverse  the  flow  of  the  4- 
inch  diameter  Third  Street  lateral  loop 
line.  It  is  stated  that  these  changes  are 


required  because  Vessels  Hydrocarbons, 
Inc.  (Vessels)  is  consolidating  its 
processing  activities  by  closing  its  Third 
Street  processing  Plant  and  constructing 
a  new  line  to  move  gas  from  its  Third" 
Street  plant  to  its  Wattenberg  Plant  QG 
proposes  to  deliver  up  to  250  dt 
equivalent  of  natural  gas  per  day  to 
Vessels  at  the  new  meter.  It  is  asserted 
that  QG  will  transport  the  gas  for 
Vessels  under  its  Rate  Schedule  TF-1.  It 
is  further  asserted  that  QG  has  notified 
producers  who  use  the  Third  Street 
Plant  for  processing  and  has  received  no 
objections  to  the  proposal.  It  is 
estimated  that  installation  of  the  new 
meter  %vill  cost  S15,000,  for  which  QG 
will  be  reimbursed  by  Vessels. 

Any  person  or  the  Commission's  staff 
may,  within  45  days  after  issuance  of 
the  instant  notice  by  the  Conunission, 
file  purstiant  to  Rule  214  of  the 
Commission's  Procedural  Rules  (18  CFR 
385.214)  a  motion  to  intervene  or  notice 
of  intervention  and  pursuant  to  Section 
157.205  of  the  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205)  a 
protest  to  the  request.  If  no  protest  is 
filed  within  the  time  allowed  therefor, 
the  proposed  activity  shall  be  deemed  to 
be  authorized  effective  the  day  after  the 
time  allowed  for  filing  a  protest.  If  a 
protest  is  filed  and  not  withdrawn 
within  30  days  after  the  time  allowed 
for  filing  a  protest,  the  instant  request 
shall  be  treated  as  an  application  for 
authorization  pursuant  to  Section  7  of 
the  Natural  Gas  AcL    ;.  . 
Lais  D.  CaaiwU,  ''^-^"'^.     '\ 

Secntary.  'j*  \'  ^   "     ,'    •; 

(FR  Doc  96-31625  Filed  12-12-96: 8:45  am] 
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[DocitMNaER96-2964-OO0]        ' 

Enserco  Energy,  Inc.;  Notice  of    r 
Issuance  of  Order 

« 

December  9, 1996. 

Enserco  Energy.  Inc.  (Enserco),  an 
affiliate  of  BlAck  Hills  Power  k.  Light 
Company,  filed  an  application  for 
authorization  to  sell  power  at  mailfLet- 
based  rates,  and  for  certain  waivers  and 
authorizations.  In  particular,  Enserco 
requested  that  the  Commission  grant 
blanket  approval  under  18  CFR  Part  34 
of  all  future  issuances  of  securities  and 
assxunptions  of  UabiUties  by  Enserco. 
On  December  2, 1996,  the  Commission 
issued  an  Order  Accepting  For  Filing 
Proposed  Maricet-Based  Rates  (Order),  in 
the  above-docketed  proceeding. 

The  Commission's  December  2, 1996 
Order  granted  the  request  for  blanket 
approval  under  Part  34,  subject  to  the 
conditions  found  in  Ordering 
Paragraphs  (Q,  (D).  and  (F):  /  "^ 


(C)  Within  30  days  of  the  date  of  this 
order,  any  person  desiring  to  be  heard 
or  to  protest  the  Commission's  blanket 
approval  of  issuances  of  securities  or 
assiunptions  of  liabilities  by  Enserco 
should  file  a  motion  to  intervene  or 
protest  with  the  Federal  Energy 
Regulatory  Commission,  888  First 
Street.  N.E.,  Washington,  D.C.  20426.  in 
accordance  with  Rules  211  and  214  of 
the  Commission's  Rules  of  Practice  and 
Procedure,  18  CFR  385.211  and  385.214. 

(D)  Absent  a  request  to  be  heard 
within  the  period  set  forth  in  Ordering 
Paragraph  (C)  above,  Enserco  is  hereby 
authorized,  pursuant  to  Section  204  of 
the  FPA,  to  issue  securities  and  assume 
obligations  and  liabilities  as  guarantor, 
endorser,  surety  or  otherwise  in  respect 
of  any  security  of  another  person; 
provided  that  such  issue  or  assumption 
is  for  some  lawful  o))ject  within  the 
corporate  ptirposes  of  Enserco, 
compatible  with  the  public  interest,  and 
reasonably  necessary  or  appropriate  for 
such  purposes. 

(F)  The  Commission  reserves  the  right 
to  modify  this  order  to  require  a  further 
showing  that  neither  public  nor  private 
interests  will  be  adversely  affected  by 
continued  Commission  approval  of 
Enserco's  issuances  of  sectirities  or 
assumptions  of  liabilities  *  *  *. 

Notice  is  hereby  given  that  the 
deadline  for  filing  motions  to  intervene 
or  protests,  as  set  forth  above,  is  January 
2. 1997. 

Copies  of  the  full  text  of  the  Order  are 
available  from  the  Commission's  Public 
Reference  Branch,  888  First  Street.  N.E., 
Washington,  D.C.  20426. 
Lois  D.  CadMil, 
Secretary. 

[FR  Doc.  96-31624  Filed  12-12-96;  8:45  am] 
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[DockM  No.  CP97-134-0001 

MarkWest  HydrocartXMt  Partners,  Ltd.; 
Notice  of  Petition  for  Declaratory  Order 

December  9, 1996. 

Take  notice  that,  on  November  27. 
1996,  in  Docket  No.  GP97-1 34-000,     \ 
Mari^West  Hydrocarbon  Partners,  Ltd  " 
(MarkWest),  5613  DTC  Parkway,  Suite 
400,  Englewood.  Colorado  80111.  filed  a 
petition  with  the  Commission,  pursuant 
to  Rule  207  of  the  Commission's  Rules 
of  Practice  and  Procedure  (18  CFR 
385.307),  for  a  declaratory  order 
disclaiming  jurisdiction  over  the  Cobb 
Extraction  Plant  in  Kanawha  County. 
West  Virginia,  and  the  Boldman 
Extraction  Plant  in  Pike  County,  West 
Virginia,  all  as  more  fiilly  set  fiorth  in 
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the  application,  which  is  on  file  with 
the  Cunmissim  and  open  to  public 
inniection. 

Columbia  Gas  lYansmission 
Corporation  (Columbia)  filed  an    -' 
application  pursuant  to  section  7(b)  of 
the  Natural  Gas  Act  in  a  related 
proceeding  in  Dodcet  No.  CP97-116- 
000,  for  peimission  and  approval  to 
abandm  the  Cobb  and  Boldman  Plants. 
MaricWest  states  that  it  buih  the  -  .-  - 
Boldman  Plant  and  leased  it  to 
Columbia.  According  to  KferlcWest, 
Columbia  is  now  selling  the  Cobb  Plant 
(to  MaricWest)  and  canceling  its 
Boldman  Plant  lease  with  MaikWest 

Previously,  in  similar  proceedings 
that  are  still  pending  before  the 
Commissioa,  Colim^iia  filed  an 
application  in  Docket  No.  CPQfr^lia- 
000,  for  pennission  and  approval  to 
aband<Mi  (by  sale  to  MaiicWest)  its 
Kenova  Gas  Processing  Plant,  in  Wayne 
County,  West  Virginia,  and  MaikWest 
filed  a  companion  petition  in  Docket 
No.  CP96-121-000,  for  a  declaratory 
order  disclaiming  jurisdiction  over  the 
new  gas  processing  plant  that  MaikWest 
was  building  at  the  old  Kenova  Plant 
site.  MaricWest  incorporates  (by 
reference)  in  Docket  No.  CP97-134-000, 
its  reesoning  and  support  for  the 
disclaimer  of  jurisdiction  that  it  sought 
in  Docket  No.  CPg6-121-000. 

MariiWest  states  that  the  natural  gas 
liquids  (NGL)  extracted  from  tlie  Cobb 
and  Boldman  Plants  have  been  part  of 
the  same  sales  contract  covering  NGL 
extraction  from  the  Kenova  Plant 
MaikWest  states  that  Columbia  filed  a 
comprriiensive  settlement  on  November 
22. 1906,  in  Docket  No.  RPg5-408-000, 
et  al.  MudcWest  fiirther  states  that,  as 
part  of  Columbia's  comprehensive 
settlemmt  of  its  pendii^  rate  case,  in 
Dodcet  No.  RP95-406-000,  under 
section  4  of  the  Natural  Gas  Act,  and  in 
other  proceedings,  Columbia  is 
completing  the  tmbundling  of  gathering 
and  products  extraction,  spinning-off  ell 
of  its  products  extraction  sovices  to 
MarkWest. 

MarkWest  states  that  all  consenting 
parties  to  Stipulation  n  of  Columbia's 
November  22, 1996  settlement  proposal 
either  support  or  do  not  oppose 
Columbia's  proposed  abandcmment  of 
the  Cobb  and  Boldman  Plants,  as  set 
forth  in  Columbia's  application  in 
Docket  No.  CPg7-116-000.  MarkWest 
states  that  the  consenting  parties  alsp 
support  or  do  not  oppose  the  Kenova 
transfisr  in  Dockets  CP96-118-000  and 
CP96-121-00G.  MarkWest  farther  states 
that  Commission  authorization  of  the 
spin-off  transfiar  of  the  Kenova,  Cobb, 
and  Boldman  Plants  to  MarkWest,  as 
specified  in  the  aforementioned  dockets, 
is  a  conditfon  precedent  to  the 


Commissicm's  final  approval  of  the 
overall  settlement. 

-  Accordingly,  MaikWest  requests  the 
Commission  to  issue  an  order  finding 
that  the  Cobb  and  Boldman  Extraction 
Plants  are  outside  the  Commission's 
certificate  jurisdiction  under  sectidn  7 
of  the  Natiiral  Gas  Act 

Any  person  desiring  to  be  heard,  or  to 
make  any  protest  with  reference  to  said 
application  should,  on  or  before 
December  30, 1996,  file  with  the  Federal 
EneigyHegulatory  Commission, 
Washington,  D.C.,  20426,  a  motion  to 
intervene  or  protest  in  accordance  with 
the  requirements  of  the  Commission's 
Rules  of  Practice  and  Procedure  (18  CFR 
385.214  or  385.211)  and  the  regulations 
under  the  Natural  Gas  Act  (18  CFR 
157.10).  All  protests  filed  with  the 
Commission  will  be  considered  by  it  in 
determining  the  appropriate  acticm  to  be 
taken,  but  wrill  not  serve  to  make  the 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
to  the  proceeding,  or  to  participate  as  a 
party  in  any  hearing  therein,  must  file 
a  motion  to  intervene  in  acomiance 
with  the  Cranmissian's  Rules. 
LoitD.CadMll, 
Ssoretoiy. 

(FR  Doa  96-31626  FUed  12-12-96;  8:45  am] 
oooa  fnr-st-M 


[DoehM  Noe.  RP96-260-000.  RP96-260- 
001,  and  RP96-260-002I 

PMiharKfle  Eastern  Pipe  Une 
Company;  Notice  Readnding  Prior 
Nottea  and  Raacheduling  Technical 


Deconber  6, 1996. 

The  informal  technical  confer«ioe 
that  was  sdieduled  by  the  Commissitm's 
Notice  of  Technical  Conference  issued 
November  21, 1996  is  hereby  cancelled. 
An  informal  technical  conference  will 
be  convened  to  discuss  issues  raised  by 
certain  parties  as  directed  by  the 
Commission  in  its  Novembm;  4. 1996 
order  in  these  proceedings.  Panhandle 
Eastern  Pipe  Line  Company  (Panhandle) 
should  be  prepared  at  the  technical 
conference  to  address  such  issues  and 
provide  further  support.  With  respect  to 
discussion  or  examination  of  certain 
materials  for  which  Panhandle  requests 
confidential  treatment,  attendance  at  the 
technical  confermce  is  limited  to 
parties  who  execute  a  protective 
agreement  with  Panhandle. 

The  conference  to  address  the  issues 
has  been  rescheduled  for  Tuesday, 
Januaiy  7, 1997  at  1:30  P.M.  in  a  room 
to  be  designated  at  the  offices  of  the 
Federal  Energy  Regulatory  Commission, 


888  First  Street,  N.E.  Wadifaigtcm,  D.C 

20426. 

LakarMhail, 

Secretaiy. 

[FR  Doc  96-31622  FUed  12-12-96;  8:45  am| 
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[DockM  Noe.  CP9fr-M8-«M,  ( 

003,  CPM-M0-OOO,  and  CP96-a4a-00q 

Portland  Natural  Qaa  TranamlsakNi 
System,  Notica  of  Site  VMt 

December  6, 1996. 

CM  December  11, 12,  and  13, 1996, 
the  Office  of  I^ipeline  Regulation  (CH^) 
staff  will  inspect  the  Portland  Natural 
Gas  Transmiseiop  System's  (PNGTS) 
proposed  route  from  the  Canadian 
border  near  Pitt^Hug.  New  Hampshire, 
to  Shelbume,  New  Hampshire  via 
Beecher  Falls,  Veimont 

On  Decembw  11. 1996.  the  OPR  staff 
will  conduct  an  overflight  of  the 
PNGTS'  route  in  New  Hampshire  with 
PNGTS  personnel. 

llioae  planning  to  attend  the  site 
inspections  must  provide  tiieir  own 
transportatioiL 

For  further  information  on  procedural 
matters,  call  Mark  Jensen  at  (202)  206- 
0828. 


iD. 

Secmtaiy. 

(FR  Doc  96-31632  Pfled  12-12-96;  8:45  am] 
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{Docket  Na  RP97-ia2-00Ql 

South  Qaorgia  Natural  Qaa  Company, 
Notice  of  Proposed  Ctiangaa  lo  FERC 
tlarm 


December  9, 1996. 

Take  notice  that  on  Decnnber  4, 1996, 
South  Georgia  Natural  Gas  Company 
(South  Georgia)  tendered  for  filing  as 
part  of  its  FERC  Gas  Tariff,  Second 
Revised  Volume  No.  1,  the  pro  fcMina 
Tariff  sheets  set  forth  on  Appendix  A  to 
the  filing  in  compliance  with  the 
Commission's  Order  No.  587  to  became 
effective  June  1, 1997. 

On  July  17, 1996,  the  Commission 
issued  Order  No.  587  which  revised  its  . 
regulations  governing  interstate  natural 
gas  pipelines  to  require  such  pipelines 
to  fallow  standardized  business 
practices  issued  by  the  Gas  Industry 
Standards  Board  (GISB)  and  adopted  by 
the  Commission.  18  CFR  284.10(b).  The 
standards  govern  certain  aspects  of  the 
following  practices  of  natural  gas 
pipelines:  nominaticHis,  allocations, 
balancing,  measurement,  invoicing,  and 
capacity  release.  The  order  required 
South  Georgia  to  submit  its  compliance 
filing  l^  December  1, 1996,  for 


6ft5M 


Federal  Repater  /  VoL  61.  No.  241  /  Friday.  December  13,  1996  /  Notices 


implementation  of  the  approved    <  ^ 
standards  by  June  1, 1997. 

Any  person  desiring  to  be  heard  or  to 
protest  this  Rling  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  N.E..  Washington,  D.C. 
20426,  in  accordance  with  Rules  211 
and  214  of  the  Commisdon's  Rules  of 
Practice  and  Procedtires  (18  CPft 
385.^11  and  385.214).  All  such  motimis 
and  protests  must  be  filed  on  or  before 
December  26. 1996.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  acticm  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Conunission  and  are  available  for  public 
inspection  in  the  Public  Refiaienoe 
Room. 

LoiaO.CMlMil. 
Secretary. 
[PR  Doa  96-31620  Piled  12-12-96;  8:45  am] 

MUMQ  COOC  ITIT-OI-M 


IPocim  MOi  CP«7-12g-00q 

Southern  Natural  Qas  Company; 
Notice  of  ApplicatkMi 

December  9, 1996. 

Take  notice  that  on  November  26, 
1996,  Southern  Natural  Gas  Company 
(Southern).  P.O.  Box  2563,  Birmingham, 
Alabama  35202-2563,  filed  an 
application  with  the  Commission  in 
Docket  No.  CP97 -126-000  pursuant  to 
Section  7(b)  of  the  Natural  Gas  Act 
(NGA)  for  permission  and  approval  to 
abandon  its  undivided  interest  in 
certain  compression  and  dehydration 
facilities  located  on  leased  space  on  a 
production  platform  owned  by  Shell 
Offshore  Inc.  (SOI)  in  the  Mississippi 
Canyon  Block  311  field  (MC  Block  311), 
ofbhore  Louisiana,  all  as  more  fully  set 
forth  in  the  application  which  is  open 
to  the  public  for  inspection. 

Soumem  proposes  to  abandon  its  44 
percent  undivided  interest  in  a  4,000 
horsepower  compresscH'  and 
appurtenant  dehydration  fadiities 
located  immediately  upstream  of  the 
inlet  flange  of  its  receiving  station 
fiadUties  on  the  SOI  Mississippi  Canyon 
311  platform.  Southern  and  Florida  Gas 
Transmission  Company  (FGT)  received 
authorization  to  construct  and  operate 
the  facilities  in  Docket  No.  CP80-257- 
000.1  Southern  states  that  SOI  would 
acquire  its  interest  in  the  MC  Block  311 
compression  and  dehydration  facilities 
by  relieving  Southern  of  its  lease 


payment  obligations  under  the  platform 
space  leases  and  by  assuming 
responsibility,  until  decommissioiiuig. 
for  operation,  maintenance,  and  repair 
expenses  associated  with  the  continued 
use  of  the  said  MC  Block  311  faciUties. 

Any  person  desiring  to  be  heard  or  to 
make  any  pretest  with  reference  to  said 
application  should  on  or  before 
December  30, 1996,  filed  with  the 
Federal  Energy  Regulatory  Commission. 
Washington,  D.C.  20426,  a  motion  to 
intervene  or  a  protest  in  accordance 
with  the  requirements  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18.CFR  385.214  or  385.211) 
and  the  Regidations  under  the  NGA  (18 
CFR  157.10).  All  protests  filed  with  the 
Commission  will  be  considered  by  it  in 
determining  the  appropriate  action  to  be 
taken  but  will  not  serve  to  make  the 
protestants  parties  to  the  i»oceeding. 
Any  person  wishing  to  become  a  party 
to  a  proceeding  or  to  participate  as  a 
party  in  any  hearing  therein  must  file  a 
motion  to  intervene  in  accordance  v<rith 
the  Commission's  Rules. 

Take  further  notice  that,  pursuant  to 
the  authority  contained  in  and  subfect  to 
the  jurisdiction  conferred  upon  the 
Federal  Energy  Regulatory  Commission 
by  Sections  7  and  15  of  the  NGA  and  the 
Commissicm's  Rules  of  Practice  and 
Procedure,  a  hearing  will  be  held 
without  further  notice  before  the 
Conunission  or  its  designee  on  this 
application  if  no  motion  to  intervene  is 
filed  within  the  time  required  herein,  if 
the  Commission  on  its  own  review  of 
the  matter  finds  that  permission  and 
approval  for  the  proposed  abandonment 
are  required  by  the  public  convenience 
and  necessity.  If  a  motion  for  leave  to 
intervene  is  timely  filed,  or  if  the 
Commission  on  its  own  motion  believes 
that  a  formal  hearing  is  required,  farther 
notice  of  such  hearing  will  be  duly 
given. 

Under  the  procedure  herein  provided 
for,  unless  otherwise  advised,  it  will  be 
unnecessary  for  Southern  to  appear  or 
be  represented  at  the  hearing.    ^•.  . 
LoMD-CadieU.  _     ,  -^    . .? 

Secretary.  .   "-  -«  t,^    r, 

(PR  Doa  96-31627  Filed  12-12-96;  8:45  am] 
COOC  snr-ai-M 


■  11  PERC  101.346  (19eO). 


[Docket  No*.  RP96-197-021  end  RP96-211- 

ooq 

Tranecontinental  Qae  Pipe  Line 
Corporation;  Notice  of  Compliance 
Filing 

Decmnber  9, 1996. 

Take  notice  that  on  December  4, 1996, 
Transcontinental  Gas  Pipe  Line 
Corporation  (Transco)  tendered  for 


filing  as  part  of  its  FERC  Gas  Tariff, 
Third  Revised  Volume  No.  1,  the  tariff 
sheets  listed  in  Appendix  A  to  that  . 
filing,  to  become  enective  January  3. 
1997. 

Transco  asserts  that  the  purpose  of 
this  filing  is  to  comply  with  Ordering 
Paragraph  (B)  the  Commission's  "Order 
on  Rehearing,"  issued  on  November  19, 
1996,  in  the  captioned  dockets,  which 
directed  Transco  to  file  revised  tariff 
sheets  within  15  days  fiom  the  date  of 
the  order  to  reflect  exemptions  firom  pro 
rata  capacity  allocation  for  shippere  in 
emergency  curtailment  situations,  as 
discvissed  in  the  order. 

Transco  states  that  copies  of  the  filing 
have  been  served  upon  its  affected 
customers  and  interested  State 
Commissions. 

Any  person  desiring  to  protest  this 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission. 
888  First  Su«et,  N.E.,  Washington,  D.C 
20426.  in  aocordcuioe  with  Section 
385.211  of  the  Commission's  rules  and 
regulations.  All  such  protests  must  be 
filed  afi  )}rovided  in  Section  154.210  of 
the  Commission's  Regulations.  Protests 
will  be  considered  by  the  Commission 
in  determining  the  appropriate  action  to 
be  taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Copies  of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room. 

Low  D.  CuiMli. 
Secretary. 

(FR  Doc.  96-31623  Filed  12-12-^;  8:45  am) 
BMUNa  oooc  •nr-tt-M 


[Dodrnt  Na  RP9»tM7-000] 

Williams  Natural  Gas  Company;  Notice 
of  Rescheduling  of  Technical 
Conference 

December  9, 1996. 

Pursuant  to  the  Commission's  notide, 
issued  on  November  25, 1996,  the 
technical  conference  scheduled  for 
Tliursday,  Decmnber  12, 1996  has  been 
rescheduled. 

Take  notice  that  the  conference  has 
been  reschedule  for  Wednesday,  January 
8, 1997  at  10:00  a.m.  in  a  room  to  be 
designated  at  the  offices  of  the  Fedwal 
Energy  Regulatory  Commission,  888 
First  Street.  NE.,  Washington,  EX:. 
20426. 

All  interested  persons  and  Staff  are 
permitted  to  attend. 
LoteD.CMheU, 
Secretary. 

[FR  Doc  96-31621  Filed  12-12-96;  8:45  am] 
■LLMQ  oooc  sriT-ai-M 
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pociwtNo.ERM-411»-«».«laL]    ■'•■  . 

Cotnmoiweolth  Edieon  Ox  el  aL; 
Electric  Rate  and  Corporate  Regulation 
FHInga 

December  6, 1096. 

Take  notice  that  the  foUowing  filings 
have  been  made  with  the  Commission. 

1.  Commonwealth  Edison  Conpany 

[Docket  No.  BR96-3 11^-000) 

Take  notice  that  on  November  21, 
1996,  Commonwealth  Edison  Company 
tendered  for  filing  an  amendment  in  the 
above-referenced  docket. 

Comment  date:  December  19, 1996.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice.  ^.  ^ 

2.  Eastern  Power  Distribotion,  Inc., 
Texican  Energy  Ventures,  Inc.,  J. 
AndMmy  ft  Associates  Ltd.,  Citizens 
Lehman  Power  Sales,  U.S.  Power  & 
L^t,  Inc.  Thicksten  Grimm  Bergum, 
Inc.,  and  Tosco  Power,  Inc. 

(Docket  No8.  ER94-964-011.  ER94-1362- 
006,  BR95-784-005,  ER95-dg2-008,  BROe- 
105-004,  BR96-2241-001.  and  ER96-2635- 
001  (not  consolidated)] 

Take  notice  that  the  following 
informational  filings  have  been  made 
with  the  Commission  and  are  on  file 
and  available  for  inspection  and 
copying  in  the  Commission's  Public 
Reference  Room: 

On  November  6, 1996,  Eastern  Power 
Distribution,  Inc.  filed  certain 
infcmnation  as  required  by  the 
CommissicHi's  April  5, 1994.  order  in 
Docket  No.  ER94-964-000. 

On  September  30, 1996,  Texican 
Energy  Ventiu-es,  Inc.  filed  certain 
information  as  required  by  the 
Commission's  July  25, 1994,  order  in 
Docket  No.  ER94-1362-000. 

On  October  22, 1996, ).  Anthony  & 
Associates  Ltd.  filed  certain  information 
as  required  by  the  Commission's  May 
31. 1995.  order  in  Docket  No.  ER95- 
784-000. 

On  October  31, 1996,  Citizens 
Lehman  Power  Stdes  filed  certain 
information  as  required  by  the 
Commission's  June  8, 1995,  order  in 
Docket  No.  ER95-892-000. 

On  November  25, 1996,  U.S.  Power  & 
Light,  Inc.  filed  certain  information  as 
required  by  the  Commission's  December 
6, 1995,  order  in  Docket  No.  ER95-105- 
000. 

On  November  22, 1996,  Thicksten 
Grimm  Bergum,  Inc.  filed  certain 
information  as  required  by  the 
Commission's  September  16, 1996, 
order  in  Docket  No.  ER96-2241-000. 

On  November  13, 1996,  Tosco  Power, 
Inc.  filed  certain  information  as  required 
by  the  Commission's  September  12, 


1996,  order  in  Docket  No.  ER96-2635- 
000. 

3.  Pngst  Sound  Power  ft  U^t  Company 

[Docket  No.  BR97-39-000) 

Take  notice  that  on  Novembff  21, 
1996,  Puget  Sound  Power  ft  Light 
Company  tendered  for  filing  an 
amendment  in  the  above-referenced 
docket. 

Comment  date:  December  20, 1996.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

4.  Maine  PnUk  Service  Corapaay 

[Docket  No.  BR97-151-0001 

Take  notice  dut  on  November  19. 
1996,  Maine  Public  Service  Company 
tendered  for  filing  an  amendment  in  the 
above-referenced  docket. 

Comment  date:  December  20, 1996.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

5.  PECO  Energy  Company 

[Docket  No.  ER97-494-000) 

Take  notice  that  on  November  18. 
1996.  PECO  Energy  Company  (PECO) 
filed  a  Service  Agreement  dated 
November  12, 1996  with  The  Power 
Company  (Power  Company)  under 
PECO's  FERC  Electric  Tariff  Original 
Volume  No.  5  (Tariff).  The  Service 
agreement  adds  Power  Company  as  a 
customer  under  the  Tariff. 

PECO  requests  an  effective  date  of 
November  12, 1996,  for  the  Service 
Agreement. 

PECO  states  that  copies  of  this  filing 
have  been  supplied  to  Power  Company 
and  to  the  Peimsylvania  Public  Utility 
Commission. 

Comment  date:  December  19, 1996,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

6.  Great  Bay  Power  Corporation   ,r 

(Docket  No.  ER97-499-0001 

Take  notice  that  on  November  18, 
1996,  Great  Bay  Power  Corporation 
(Great  Bay)  tendered  for  filing  a  service 
agreement  between  Taunton  Municipal 
Lighting  Plant  and  Great  Bay  for  service 
under  Great  Bay's  revised  Tariff  for 
Short  Term  Sales.  This  Tariff  was 
accepted  for  filing  by  the  Commission 
on  May  17, 1996,  in  Dodiet  No.  ER96- 
726-000.  "The  service  agreement  is 
proposed  to  be  effective  November  1. 
1996. 

Comment  date:  December  19, 1996,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

7.  Louisville  Gas  and  Electric  Company 

(Docket  No.  ERg7-582-O00| 

Take  notice  that  on  Novembw  25, 
1996,  Louisville  Gas  and  Electric 


Ccnnpany  (LGAE),  tendered  Ux  filing  a 
Non-Firm  Point-to-Point  Transmissiwi 
Service  Agreement  betMreen  LGftE  and 
Coral  Power,  L.LC  under  LGftE's  Open 
Access  Transmission  Tariff 

Comment  date:  December  20. 1996.  in 
accordance  with  Standard  Paragraph  E 
at  the  «id  of  this  notice. 

8.  Nortiiem  Indiana  Public  Service 
CoaqMny 

[Docket  No.  ER97-583-000) 

Take  notice  that  on  November  25, 
1996,  Northern  Indiana  Public  Service 
Company,  tendered  for  filing  an 
executed  Standard  Transmission 
Service  Agreement  between  Northern 
Indiana  Public  Service  Company  and 
Equitable  Power  Service  Company. 

Under  the  Transmission  Swvice 
Agreement,  Northern  Indiana  Public 
Service  Qmipany  will  provide  Point-to- 
Point  Transmission  Service  to  Equitable 
Power  Services  Company  piusuant  to 
the  Transmission  Service  Tariff  filed  by 
Northern  Indiana  PubUc  Service 
'Company  in  Docket  No.  ER96-1426-000 
^d  allowed  to  become  effective  by  the 
Commission.  Northern  Indiana  Public 
Service  Company.  75  FERC  1 61.213. 
Northern  Indiana  Public  Service 
Company  has  requested  that  the  Service 
Agntement  be  allowed  to  become 
effective  as  of  December  1, 1996. 

Copies  of  this  filing  have  been  s«it  to 
the  Indiana  Utility  R^latory 
Conunission  and  the  Indiana  Office  of 
Utility  Consumer  Counselor. 

Comment  date:  December  20, 1996,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

9.  Northern  Indiana  Public  Service 
Company 

(Docket  No.  ERg7-584-000] 

Take  notice  that  on  November  25. 
1996,  Northern  Indiana  Public  Service 
Company,  tendered  for  filing  an 
executed  Standard  Transmission 
Service  Agreement  between  Northern 
Indiana  Public  Service  Company  and 
NIPSCO  Eneigy  Services.  Inc. 

Undw  the  'transmission  Service 
Agreement,  Northern  Indiana  Public 
Service  Company  will  provide  Point-to- 
Point  Transmission  Service  to  NIPSOO 
Energy  Services,  Inc.  pursuant  to  the 
Transmission  Service  Tariff  filed  by 
Northern  Indiana  Public  Service 
Company  in  Docket  No.  ER96-1326-000 
and  allowed  to  become  effective  by  the 
Commission.  Northern  Indiana  Public 
Senrice  Company.  75  FERC  161,213 
(1996).  Northern  Indiana  Public  Service 
company  has  requested  that  the  Service 
Agreement  be  allowed  to  become 
emotive  as  of  December  1, 1996. 

Copies  of  this  filing  have  been  sent  to 
the  Indiana  Utility  Regulatory 
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Commission  and  the  Indiana  Office  of 
Utility  Consumer  Coimselor. 

Comment  date:  December  20, 1996,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

ICPadfiCorp 

(Docket  No.  ER97-5«5-000] 

Take  notice  that  on  November  25. 
1996,  PacifiCorp,  tendered  for  filing  in 
accordance  with  18  CFR  Part  35  of  the 
Commission's  Rules  and  Regulations, 
Sovice  Agreements  with  Engelhard 
Power  Marketing,  Inc.  and  Williams 
Energy  Services  Co.  under,  PadfiCorp's 
FERC  Electric  Tariff,  Original  Volume 
No.  11. 

Copies  of  this  filing  were  supplied  to 
the  Washington  Utilities  and 
Transportation  Commission  and  the 
Public  Utility  Commission  of  OregCHi. 

A  copy  of  this  filing  may  be  obtained 
firom  PadfiCorp's  RegulatCMy 
Administration  Etepartment's  Biilletin 
Board  System  through  a  personal 
computer  by  calling  (503)  464-6122 
(9600  baud.  8  bits,  no  parity,  1  stop  bit). 

Comment  date:  December  20, 1996,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

11.  Non-Replacemeiit  Energy 

.  Agreement  betvreen  PJM  Companies 
and  Duke^Louis  Dreyfna  LX.C 

(Docket  No.  ER97-586-0001 

Take  notice  that  on  November  25, 
1996,  the  Pennsylvania-New  Jersey- 
Maryland  (P]M)  Interconnection 
Association  filed,  on  behalf  of  the 
signatories  to  the  PJM  Agreement,  a 
Non-Replacement  Energy  Agreement 
between  Duke/Louis  Dre3rfii8  L.L.C.  and 
Public  Service  Electric  and  Gas 
Company,  PECO  Energy  Company, 
Pennsylvania  Power  k  Light  Company, 
Baltimore  Gas  and  Electric  Company, 
Pennsylvania  Electric  Company, 
Metropolitan  Edison  Company,  Jersey 
Central  Power  and  Light  Company, 
Potomac  Electric  Power  Company, 
Atlantic  City  Electric  Company,  and 
Delmarva  Powefr  k  Light  Company.  The 
PJM  companies  request  an  effective  date 
of  December  14, 1996. 

Comment  date:  December  20, 1996,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

12.  Nertheni  States  Power  Company 
(Minnesota  Company) 

(Docket  No.  ER97-587-0001 

Take  notice  that  on  November  25, 
1996,  Northern  States  Power  Company 
(Minne80ta)(N9'),  tendered  for  filing 
the  following  two  related  amendments 
and  an  agreement: 

•  Supplement  No.  3  to  the  Operation 
and  Maintenance  Agreement  for 


Substations  between  Southern 
Minnesota  Munidpal  Power  Agency 
(S^fiMPA)  and  NSP; 

•  Amendment  #1  to  the 
Interconnection  and  Interchange     T-"^ 
Agreement  betwem  SMMPA  and  NSP; 
and  »     • 

•  Interconnection  Agreement         -  . 
between  City  of  Lake  Qty  (City)  and 
NSP. 

SMMPA  sold  their  interest  in  certain 
equipment  in  the  Lake  City  Substation 
to  Qty  effective  October  1, 1996.  The 
above-mentioned  amendments  and 
agreement  are  a  result  of  this  sale. 

NSP  requests  that  the  Commissicm 
accept  the  agreement  effective 
November  26, 1996,  and  requests  waiver 
of  the  Commission's  notice 
requirements  in  order  for  the  revisions 
to  be  accepted  for  filing  on  the  date 
requested. 

Comment  date:  December  20, 1996,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

13.  UtiliCorp  United  Inc.  '^  .-'" 

(Docket  No.  ER97-588-000] 

Take  notice  that  on  November  25. 
1996,  UtiliCorp  United  Inc.,  tendered 
for  filing  on  behalf  of  its  operating 
division,  WestPlains  Energy-Colorado,  a 
Service  Agreement  under  its  Power 
Sales  Tariff,  FERC  Electric  Tariff 
Original  Volimie  No.  11,  with  The 
Power  Company  of  America,  L.P.  The 
Service  Agreement  provides  for  the  sale 
of  capadty  and  energy  by  WestPlains 
Energy-Colorado  to  The  Power  Company 
of  America,  LP.  to  WestPlains  Energy- 
Colorado  pureuant  to  The  Power 
Company  of  America.  LP.  's  Rate        ,- 
Schedule  No.  1. 

UtiliCorp  also  has  tendered  for  filing 
a  Certificate  of  Concurrence  by  The 
Power  Company  of  America,  LP. 

UtiliCorp  requests  waiver  of  the 
Commission's  Regulations  to  permit  the 
Service  Agreement  to  become  effective 
in  accordance  with  its  terms. 

Comment  date:  December  20, 1996,  in 
accordance  with  Standard  Paragraph  E 
at  the  ead  of  this  notice.  ... 

14.  UtiliCorp  United  Inc. 

(Docket  No.  ER97-589-000I 

Take  notice  that  on  November  25, 
1996,  UtiliCorp  United  Inc.,  tendered 
for  filing  on  behalf  of  its  operating 
division,  WestPlains  Energy-Kansas,  a 
Service  Agreement  under  its  Power 
Sales  Tariff,  FERC  Electric  Tariff 
Original  Volume  No.  12,  with  The 
Power  Company  of  America,  LP.  The 
Service  Agreement  provides  for  the  sale 
of  capadty  and  energy  by  WestPlains 
Energy-Kansas  to  The  Power  Company 
of  America.  LP.  to  WestPlains  Energy- 


Kansas  purauant  to  The  Power  Company 
of  America,  LP.'s  Rate  Schedule  No.  1. 

UtiliCorp  also  has  tendered  for  filing 
a  Certificate  of  Concurrence  by  The 
Power  Company  of  America,  LP. 

UtiliCorp  requests  waiver  of  the 
Commission's  Regulations  to  permit  the 
Service  Agreement  to  become  effective 
in  accordance  with  its  terms. 

Comment  date:  December  20, 1996.  in 
accordance  with  Standard  Para^ph  E 
at  the  end  of  this  notice. 

15.  UtiliCmp  United  Inc. 

(Docket  No.  ER97-590-O00| 

Take  notice  that  on  November  25. 
1996,  UtiliCorp  United  Inc.,  tendered 
for  filing  on  behalf  of  its  operating 
division,  Missouri  Public  Service,  a 
Service  Agreement  imder  its  Power 
Sales  Tariff,  FERC  Electric  Tariff 
Original  Volume  No.  10,  with  The 
Power  Company  of  America,  LJ*.  The 
Service  Agreement  provides  for  the  sale 
of  capadty  and  energy  by  Missouri 
Public  Service  to  The  Power  Company 
of  America,  LP.  pursuant  to  the  tariff, 
and  for  the  sale  of  capadty  and  energy 
by  The  Power  Company  c^  America, 
LP's  Rate  Schedule  No.  1. 

UtiliCorp  also  has  tendered  for  filing 
a  Certificate  of  Concurrence  by  The 
Power  Company  of  America,  LP. 

UtiliCorp  requests  waiver  of  the 
Commission's  Regulations  to  permit  the 
Service  Agreemmt  to  become  effiective 
in  accordance  with  its  terms. 

Comment  date:  December  20, 1996,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

16.  Newco  US,  L.P.  at  aL 

(Docket  Nos.  ER97-«54-000  and  BC97-8- 
0001 

Take  notice  that  on  Novonber  27, 
1996,  Newco  US,  LJ».  (Newco  L.P.),  a 
limited  partnership,  filed  a  petitim. 
designated  as  Docket  No.  ER97-654- 
000,  for  waivers,  blanket  approvals,  and 
an  order  approving  an  initial  rate 
schedule  designated  as  Newco  US  LP., 
Rate  Schedule  FERC  No.  1,  to  be 
effiective  as  of  January  1,  1997,  pureuant 
to  Rules  205  and  207  of  the 
Commission's  Rules  of  Practice  and 
Procedure,  18  CFR  385.205  and  .207. 
Take  notice  as  well  that  on  November 
27,  1996,  Westcoast  Power  Maiketing, 
Inc.  (WPMI).  Coastal  Eledric  Services 
Company  (CESC)  and  Newco  LP.  filed 
a  separate  application  for  approval  to 
transfer  wholesale  power  agreements 
from  WPMI  and  CESC  to  Newco  LP. 
This  application  has  been  designated  as 
Docket  No.  EC97-8-000. 

Newco  LP.  states  that  it  is  a  limited 
partnership  in  which  Westcoast  Power 
Mariieting,  Inc.  (WPMI)  and  Coastal  Gas 
Services  Company  (CGSC)  each  own 
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indirectly  a  49.5%  limited  partnership 
interest,  and  Newco  US,  Inc.,  owned 
equally  by  WPMI  and  CGSC.  owns  a  1% 
general  partnership  intmest.  According 
to  its  application  in  Docket  No.  ERQ?- 
654-000,  Newco  L.P.  intends  to  engage 
in  electric  power  transactions  as  a 
mariceter  and  a  broker. 

Comment  date:  December  20, 1996,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

17.  Qiiergy  Serwces.  Inc. 

(Docket  No.  OA97-54-000) 

Take  notice  that  Cinergy  Services,  Inc. 
(Qnetgy)  oa  November  26, 1996, 
tendered  for  filing  on  behalf  of  its 
operating  companies.  The  Cincinnati 
Gas  &  Electric  Company  (CG&E)  and  PSI 
Energy,  Inc.  (PSI),  modifications  to  the 
Interchange  Agreement  between  Cinergy 
and  UtiliCorp. 

The  modifications  are  being  made  to 
comply  with  the  tmbundling 
requirement  for  coordination  contracts 
contained  in  the  Commission's  Order 
No.  888  by  the  December  31, 1996 
deadline. 

Cinergy  has  requested  an  effective 
date  of  January  1, 1997. 

Copies  of  the  filing  were  served  on 
UtiliCorp,  the  KentiuJey  Public  Service 
Commission,  the  Public  Utilities 
Commission  of  Ohio  and  the  Indiana 
Utility  Regulatory  Commission. 

Comment  date:  December  26, 1996,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

18.  Ctnei^gy  Services,  Inc. 

(Docket  No.  OA97-55-000I 

Take  notice  that  Cinergy  Services,  Inc 
(Cinergy)  on  November  26, 1996, 
tendered  for  filing  on  behalf  of  its 
operating  companies,  The  Cincinnati 
Gas  &  Electric  Company  (CG&E)  and  PSI 
Energy,  Inc.  (PSI),  modifications  to  the 
Interchange  Agreement  between  Cinergy 
and  Engelhard  Power  Marketing,  Inc. 

The  modifications  are  being  made  to 
comply  with  the  tmbundling 
requirement  for  coordination  contracts 
contained  in  the  Commission's  Order 
No.  888  by  the  December  31, 1996 
deadline. 

Cinergy  has  requested  an  effsctive 
date  of  January  1, 1997. 

Copies  of  the  filing  were  served  on 
Engelhard  Power  Marketing,  Inc.,  the 
Kentucky  PubUc  Service  Commission, 
the  PuUic  Utilities  Commission  of  Ohio 
and  the  Indiana  Utility  Regtilatory 
Commission^"   ■ 

Comment  date:  December  26, 1996,  in 
accordance  with  Standard  Paragraph  £ 
at  the  end  of  this  notice. 


19.  Gnei^gy  Servioas,  Inc. 

(Docket  No.  OA97-56-000] 

Take  notice  that  Cinergy  Services,  Inc 
(Cinergy)  on  November  26, 1996, 
tendered  for  filing  on  behalf  of  its 
operating  companies.  The  Cincinnati 
Gas  &  Electric  Company  (CG&E)  and  PSI 
Energy,  Inc.  (PSI),  modifications  to  the 
Interchange  Agreement  between  Cinergy 
and  Rainbow  Electric  Marketing 
Corporation. 

Tne  modifications  are  being  made  to 
comply  with  the  unbundling 
requirement  for  coordination  contracts 
contained  in  the  Commission's  Order 
No.  888  by  the  December  31, 1996 
deadline. 

Cinergy  has  requested  an  effective 
date  of  January  1, 1997. 

Copies  of  the  filing  were  served  on 
Rainbow  Electric  Marketing 
Corporation,  the  Kentucky  Public 
Service  Commission,  the  Public  Utilities 
Commission  of  Ohio  and  the  Indiana 
Utility  Regulatory  Commission. 

Comment  date:  December  26, 1996,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 


20. 


Services,  Inc. 


(Docket  Na  OAg7-57-000] 

Take  notice  that  Cinergy  Services,  Inc. 
(Qnergy)  on  November  26, 1996, 
tendered  for  filing  on  behalf  of  its 
operating  companies,  The  Cincinnati 
Gas  &  ElectricOimpany  (CG&E)  and  PSI 
Energy.  Inc.  (PSI),  modifications  to  the 
Interchange  Agreement  between  Cinergy 
and  InterCoast  Power  Marketing 
Company. 

The  modifications  are  being  made  to 
comply  with  die  unbundling 
requirement  for  coordination  contracts 
contained  in  the  Commission's  Order 
No.  888  by  the  Decembei  31, 1996 
deadline. 

Cinergy  has  requested  an  efifoctive 
date  of  January  1, 1997. 

Copies  of  the  filing  were  served  on 
InteiCoast  Power  Marketing  Company, 
the  Kentucky  Public  Service 
Conunission,  the  Public  Utilities 
Commission  of  Ohio  and  the  Indiana 
Utility  Regulatory  Commission. 

Comment  date:  December  26, 1996,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

21.  Cinergy  Services,  Inc. 

(Docket  No.  OA97-^8-O00l 

Take  notice  that  Cinergy  Services,  Inc 
(Qnergy)  on  November  26, 1996, 
tendered  for  filing  on  behalf  of  its 
operating  companies.  The  Cincinnati 
Gas  &  Electric  Company  (CG&E)  and  PSI 
Energy,  Inc.  (PSI),  modifications  to  the 
Interchange  Agreement  between  Cinergy 
and  Valero  Power  Services  Company. 


The  modificati(His  are  being  made  to 
comply  with  the  unbundling 
requirement  for  coordination  contracts 
contained  in  the  Commission's  Order 
No.  888  by  the  December  31. 1996 
deadline.   . 

Cinergy  has  requested  an  effective 
date  of  January  1, 1997. 

Copies  of  the  filing  were  served  on 
Valero  Power  Services  Company,  the 
Kentucky  Public  Swice  Ccmunission, 
the  Public  Utilities  Commission  of  (%io 
and  the  Indiana  Utility  Regulatoiy 
Commission. 

Comment  date:  December  26, 1996,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

22.  Cinersy  Senricas,  Inc. 

(Docket  No.  OA97-59-0001 

Take  notice  that  Cinergy  Services,  Inc. 
(Cinergy)  on  November  26, 1996, 
tendered  for  filing  on  behalf  of  its 
operating  companies,  The  Cincinnati 
Gas  &  Electric  Company  (CG&E)  and  PSI 
En«gy,  Inc.  (PSI).  modificaticms  to  the 
Inteiuiange  Agreement  between  Cinergy 
and  Jacksonville  Electric  Authority. 

The  modifications  are  being  made  to 
comply  with  the  unbundling 
requirement  for  coordination  contracts 
contained  in  the  Commission's  Order 
No.  888  by  the  December  31, 1996 
deadline. 

Cinergy  has  requested  an  effective 
date  of  January  1, 1997. 

Copies  of  the  filing  were  served  on 
Jacksonville  Electric  Authority,  the 
Kentucky  Public  Service  Commission, 
the  Public  Utilities  Commission  of  Ohio 
and  the  Indiana  Utility  R^ulatory 
C(»nmission. 

Comment  date:  December  26, 1996,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

Standard  Paragraph 

E.  Any  person  desiring  to  be  heard  or 
to  protest  said  filing  should  file  a 
motion  to  intervene  or  protest  with  the 
Federal  Energy  Regulatory  Commission. 
888  First  Street,  N.E.,  Washington,  U.C 
20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  18  CFR  385.214).  All  such  motions 
or  protests  should  be  filed  on  or  before 
the  comment  date.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  cm  file  with  the 
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Commission  and  are  available  for  public 
inspection. 


iD. 

Sscretaiy. 

|FR  Doc.  96-31628  Piled  12-12-W:  B:€i  am] 
I  COM  tm-*t-* 


PodBM  No.  BW7-806-OOO.  ClaL] 

LouisvMe  Qas  A  Electric  Company,  et 
•L;  Electrtc  Rale  artd  Corporate 
Regulation  Rlings 

Deconber  9. 1996. 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

1.  Louisville  Gas  and  Electric  Cooipaay 

(Docket  No.  ER97-Sg5-000| 

Take  notice  that  on  November  25. 
1996,  Louisville  Gas  and  Electric 
Company  (LG&E).  tendered  for  filing  a 
Service  Agreement  between  LXSftE  and 
Associated  Electric  Cooperative..  Inc. 
under  LG&E's  i^te  Schedule  CSS. 

Continent  date:  December  23, 1996,  in 
accordance  writh  Standard  Paragraph  E 
at  the  end  of  this  notice. 

2.  Maine  Yankee  Atamic  Power 
Cooqiaiy  • 

Plockat  No.  BR97-596-000I 

Take  notice  that  on  November  25. 
1996.  Maine  Yankee  Atomic  Power 
Company,  tmdered  for  filing  proposed 
changes  in  its  FERC  Electric  Service 
Tariff  No.  1.  The  proposed  changes 
would  increase  revenues  from 
jurisdictional  sales  and  service  annually 
by  $351,470  in  1997.  This  is  a  0.2 
percent  increase  over  1996  rates. 

Maine  Yankee  is  making  a  limited 
Section  205  filing  solely  for  amounts  to 
fund  post-retirement  benefits  other  than 
pensions  (PBOPsJ  pursuant  to  the 
requiranent  of  SEAS  106. 

Copies  of  the  limited  Section  205 
filing  were  served  upon  Maine  Yankee's 
furisdictional  customers,  secondary 
customers,  and  Massachusetts 
Department  of  Public  Utilities,  Vermont 
Public  Service  Board,  Connecticut 
Public  Utilities  Control  Authority. 
Maine  Public  Utilities  Commission. 
New  Hampshire  Public  Utilities 
Commission.  OfiSoe  of  the  Public 
Advocate,  State  of  Maine  and  Rhode 
Island  Division  of  Public  Utilities  and 
-  Carriers. 

Comment  date:  December  23, 1996,  in 
accordance  with  Standard  Paragraph  E 
at  the  eaad  of  this  notice. 

3.  Pacific  Gas  md  Electric  Company 

[Docket  No.  ER97-597-0001 

Take  notice  that  on  November  25, 
1996,  Pacific  Gas  and  Electric  Company 


(PG&E),  tendered  for  filing  the  Second 
Amendment  to  the  September  22, 1993, 
Power  and  Transmission  Services 
Agreement  between  PG&E  and  Lassen 
Mimidpal  Utility  District  (Lassen)  and  a 
Revised  Appendiix  A  to  that  Agreement. 
These  submittals  propose  to  increase 
Lassen's  allocation  of  Federal  Central 
Valley  Power  and  adjust  energy,  power 
and  transmission  rates  for  services 
PG&E  provides  Lassen  to  be  e^ctive 
May  1, 1996  and  July  1. 1996. 
respectively.  *  ^ 

Copies  of  this  filing  have  been  served 
upon  Lassen  and  the  California  Public 
Utilities  Ccnunission. 

Comment  date:  December  23, 1996.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

4.  Boatoa  Edison  Company 

(Docket  No.  BR97-598-000I 

Take  notice  that  on  November  25. 
1996,  Boston  Edison  Company  (Boston 
Edison)  of  Boston,  Massachusetts,  in 
connection  with  Financial  Accoimting 
Standards  No.  106  recognition  of 
Postretirement  Benefits  Other  than 
Pensicms  (PBOPs)  tm  an  actual  basis, 
tendered  for  filing  a  1996  actuarial 
report  and  revised  rate  schedule 
supplonents  to  its  following  contracts 
for  the  sale  of  power  fiom  the  Pilgrim 
nuclear  power  plant 


Rale 

Uttty 

Schedule 
No. 

rntlH  ■  mi  ■  lit  */ 

Etodric  Co.  .... 

68 

11.00000 

Moniaup  ElecMc 

Go 

60 

11.00000 

BoyMon  

77 

.07463 

Hdyoka 

79 

.89662 

WOsulOKl   „. 

81 

.22388 

Hutoon .„ 

83 

.37313 

UtIMon 

86 

.14925 

M«t)MMad 

87 

.14925 

North  Atttaboro  ~ 

89 

.14925 

Paabody  

91 

.22388 

Sbrawsbury 

93 

.37313 

Temptaton  ._. 

96 

.04478 

97 

.14925 

wesi  aoynion  .... 

96 

.07463 

Middteborouah  - 

102 

.10448 

Readbtg 

113 

.74627 

The  supplements  ask  the  Commission 
for  permission  to  use  the  1996  actuarial 
study  for  actual  1996  biUings  and  for 
estimated  1997  billings.  Boston  Edison 
states  that  it  has  served  the  filing  on 
each  affected  customer  and  on  the 
Massachusetts  Department  of  Public 
Utilities. 

Boston  Edison  requests  waiver  of  the 
sixty-day  notice  period  to  allow  the 
filing  to  be  effective  January  1, 1996. 


Comment  date:  December  23, 1996.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

5.  Cmtral  Illinois  Public  Sei^ice 
Company 

(Docket  No.  ER97-599-4XX4 

Take  notice  that  on  Novembw  25. 
1996,  Central  Illinois  Public  Service 
Company  (OPS)  submitted  two  service 
agreements,  dated  November  1, 1996 
and  November  18, 1996,  establishing 
respectively.  Niuthem  Indiana  Public 
Service  Company  (NIPSCo)  and  WPS 
Energy  Services,  Inc.  (WPS)  as 
customers  under  the  terms  of  OPS' 
Open  Access  Transmission  Tariff. 

OPS  requests  an  effective  date  of 
Novonber  1, 1996  for  the  service 
agreement  with  NIPSCO  and  a  date  of  _^ 
November  18, 1996  for  the  service 
agreement  with  WPS.  Accordingly.  OPS 
requests  waiver  of  the  Commission's 
notice  requirements.  Copies  of  this 
filing  were  served  upon  NIPSCo,  WPS 
and  the  Illinois  Commerce  Commission. 

Comment  date:  December  23, 1996,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

6.  PaWc  Service  Company  of  New 
Hampahire 

[Docket  Na  BR97-6O1-000I 

Take  notice  that  on  November  25. 
1996.  Public  Service  Company  of  New 
Hampshire  (PSNH),  filed  materials  to 
add  delivery  and  metering  points  to  the 
Partial  Requiranents  Resale  Service 
Agreement  and  the  Interruptible  Power 
Supply  Service  Agreement,  both 
between  PSNH  and  the  New  Hampshire 
Electric  Cooperative  (NHEC).  PSNH 
requests  that  NHEC  be  permitted  to 
receive  power  at  those  delivery  points 
as  of  November  30, 1996,  or  as  soon  as 
possible  thereafter. 

A  copy  of  this  filing  was  served  upon 
the  NIffiQ  In  addition,  a  copy  of  this 
filing  and  supporting  materi^  has  also 
been  sent  to  the  New  Hampshire  Public 
Utilities  Commission. 

Comment  date:  E)ecember  23, 1996,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

7.  Soathem  Conq»any  Services,  Inc. 

[Docket  No.  ER97-«02-O00l 

Take  notice  that  on  November  22. 
1996,  Southern  Company  Services.  Inc. 
acting  on  behalf  of  Alabama  Power 
Company,  Georgia  Power  Company, 
Gulf  Power  CcHnpany,  Mississippi 
Power  Company,  and  Savannah  Electric 
and  Power  Company  (collectively 
referred  to  as  "(Operating  Companies"), 
tendered  for  Commission  review 
information  concerning  the  accrual  of 
post-retirement  benefits  other  than 
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pensions  as  set  forth  in  Statement  of 
Financial  Acxx>unting  Standard  No.  106 
by  the  Financial  Accounting  Standards 
Board  in  agreements  and  tariffs  of  the 
Operating  Companies  (jointly  and 
individudly).  ^ 

Conunent  date:  December  23, 1996,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

8.  Sonthem  Company  Services,  Inc. 

(Docket  No.  ER97-«03-O00l  .  ^ 

Take  notice  that  on  November  26, 
1996,  Southern  Company  Services.  Inc. 
(SCS),  acting  on  behalf  of  Alabama  • 
Power  Company,  Georgia  Power 
Company,  Gulf  Power  Company, 
Mississippi  Power  Company,  and 
Savannah  Electric  and  Power  Company 
(collectively  referred  to  as  Southern 
Companies)  filed  one  (1)  service 
agreement  between  SCS,  as  agent  of 
Southern  Companies,  and  Virginia 
Electric  and  Power  Company  for  non- 
firm  point-to-point  transmission  service 
under  Part  n  of  the  Open  Access 
Transmission  Tariff  of  Southern         -Z 
Companies. 

Conunent  date:  December  23. 1996,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

9.  Rochester  Gas  and  Electric 
Corporatioa 

(Docket  No.  ER97-60S-O00] 

Take  notice  that  on  Nov«nber  25. 
1996.  Rochester  Gas  and  Electric 
Corporation,  tendered  for  filing  eight ' 
executed  Service  Agreements  for 
acceptance  by  the  Federal  Energy 
Regtilatoiy  Commission.  These  Service 
Agreements  were  executed  between 
RG&E  and  the  following  companies:  (1) 
Noram  Energy  Services  Inc.;  (2)  Vastar 
Power  Marketing;  (3)  Federal  Energy 
Sales,  Inc.;  (4)  PECO  Energy  Company; 
(5)  CNG  Power  Services  Corp.;  (6)  Sonat 
Power  Marketing;  (7)  Western  Power 
Services,  Inc.;  and  (8)Power  Company  of 
America.  The  terms  and  conditions  of 
service  imder  these  Service  Agreements 
are  made  pursuant  to  RG&E's  FERC 
Electric  Rate  Schedule,  Original  Volume 
1  (Power  Sales  Tariff)  accepted  by  the 
Commission  in  Docket  No.  ER94-1279. 

RG&E  has  requested  waiver  of  the  60 
day  notice  prodsion  pursuant  to  18  CFR 
35.11.  RG&E  has  also  requested  the 
Commission  to  defer  acceptance  of  these 
agreements  imtil  it  has  accepted 
modifications  to  RG&E's  Power  Sales 
Tariff  required  to  comply  with  Order 
No.  888. 

A  copy  of  this  filing  has  been  served 
on  the  Public  Service  Commission  of  the 
State  of  New  YorL 

Conunent  date:  December  23. 1996,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 


Standard  Paragraph 

E.  Any  person  desiring  to  be  heard  or  ^ 
to  protest  said  filing  should  file  a 
motion  to  intervene  or  protest  vrith  the 
Federal  Energy  Regulatory  Commission. 
888  First  Street.  N.E.,  Washington.  D.C 
20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practi6e  and  Procedure  (18  CFR  385.211 
and  18  CFR  385.214).  All  such  motions 
or  protests  should  be  filed  on  or  before 
the  comment  date.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  actimi  to  be 
taken,  but  will  not  serve  to  make 
..  protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 

LoisD.Ciidi^ 

Secretary. 

(FR  Doc  96-31629  Filed  12-12-96;  8:45  am] 

MJJNQ  0001  tnr-oi-p 


ENVIRONMENTAL  PROTECTION 
AGENCY 

(ER-Fm.-6475-q 

Environmental  Impact  Statements  and 
Regulations;  Availability  of  EPA 
Comments 

Availability  of  EPA  comments 
prepared  November  18, 1996  Through 
November  22, 1996  pursuant  to  the 
Environmental  Review  Process  (ERP), 
tmder  Section  309  of  the  Clean  Air  Act 
and  Section  102(2)(c)  of  the  National 
Environmental  Policy  Act  as  amended. 
Requests  for  copies  of  EPA  comments 
can  be  directed  to  the  Office  of  Federal 
Activities  at  (202)  564-7167.  An 
explanation  of  the  ratings  assigned  to 
draft  environmental  impact  statements 
(EISs)  was  published  in  FR  dated  April 
05, 1996  (65  FR  15251). 

Draft  EISs 

ERP  No.  D-FHW-G40142-TX.  Rating 
LO.  Loop  49  Southern  Section 
Construction.  TX-155  to  TX-110. 
Funding,  Tyler,  Smith  Coimty,  TX. 

Summary:  EPA  had  no  objections  to 
the  selection  of  the  preferred  plan  of 
action  and  no  further  conunent  on  the 
draft  EIS. 

ERP  No.  DS-AFS-)65130-OO,  Rating 
LO,  StJBvens  Gulch  Road  Extension  and 
Related  Timber  Sales,  Implementation, 
New  Information  and  Changed 
Qnmmstances  Related  to  the  Proposed 
Action,  (kand  Mesa,  Uhcompahgre  and 
Gunnison  National  Forests.  Delta 
County.  CO. 


Summary:  EPA  had  no  objections  to 
the  action  as  proposed. 

ERP  No.  DS-FHW-J40212-OO  Rating 
LO,  pO-82  Highway  Transportation 
ProjArt.  Improvements,  to  "Entrance  to 
Aspen",  Updated  and  Additional 
Information  on  Additicmal  Ahematives. 
Fimding  and  COE  Section  404  Pennit. 
aty  of  Aspen.  Pitkin  County,  CO. 

Siunmary:  EPA  had  no  objections  to 
the  action  as  proposed. 

Final  EISs 

ERP  No.  F-COE-K81024-CA.  US 
Food  and  Drug  Administratioa 
Laboratory,  Land  Acquisition. 
Construction  and  Operation  on  the 
North  Campus  Area  at  the  University  of 
California,  Irvine,  Orange  County,  CA. 

Summary:  Review  of  the  final  EIS  has^ 
been  completed  and  the  project  found  to 
be  satisfactory. 

ERP  No.  F-FHW-B40130-RI.  1-195 
Transportation  Improvements,  between 
the  west  end  of  the  Washington  Bridge 
and  Interstate  Route  1-95  through 
Providence,  Funding.  COE  Section  404 
and  US  Coast  Guard  Bridge  Permits, 
Providence  County,  RL 

Summary:  EPA  continued  to  express 
concerns  regarding  water  quality  and 
hazardotis  materials  impacts.  EPA 
requested  that  these  issues  be  reserved 
before  the  issuance  of  the  Record  of 
Decision. 

ERP  No.  F-FHW-J40139-CO,  Parker 
Road  (CO-83)/I-225  Interchange  Project 
(FCU-CX-083-1  (49)),  Improvemenr 
between  Peoria  Street  to  Hampden 
Avenue,  Funding,  NPDES  Permit  and 
COE  Section  404  Permit,  Qty  Aurora. 
Arapahoe  County,  CO. 

Summary:  The  final  EIS  responds  to 
concerns  and  recommendations 
expressed  by  the  EPA  in  our  comments 
on  the  draft  EIS.  The  EPA  agrees  that  the 
Preferred  Alternative,  Alternative  3,  can 
be  implemented  without  significant 
inipacts  to  the  environment. 

ERP  No.  F-NOA-<J3903(>-TX,  Texas 
Combined  Coastal  Management 
Program,  Implementation.  Federal 
Approval,  Gulf  of  Mexico.  TX. 

Stunmary:  Review  of  the  final  EIS  was 
not  deemed  necessary.  No  formal 
comment  letter  was  sent  to  the 
preparing  ^ency. 

EKP  No.  F-WPS-G65065-NM. 
Carlsbad  Caverns  National  Paric  General 
Management  Plan,  Implementation, 
Eddy  County,  NM. 

Summary:  Review  of  the  Final  OS 
was  not  deemed  necessary.  No  formal 
comment  letter  was  sent  to  the 
preparing  agency. 

ERP  No.  F-UAF-K11071-AZ,  Luke 
Air  Force  Base.  Construction  and 
Operation  of  18-Hole  Golf  Course,  In  a 
Detention  Basin  to  Prevent  Flood 


.  V. 
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Damage,  Dysart  Drain  Improvanent 
Project,  Maricopa  County,  AZ. 

Summary:  EPA  had  no  ot^ectiona  to 
the  action  as  proposed. 

Rsgolatioiis 

ERP  No.  R-NPS-A99212-00,  36  CFR 
Part  61— Procedures  for  State.  Tribal 
and  Local  Governments  Historic 
Preservation  Programs;  Proposed  Rule. 

Suznwary:  Review  of  the  proposed 
rule  has  been  completed.  The  action 
was  fcHmd  not  to  significantly  impact 
the  natural  or  human  environment.  No 
formal  comment  letter  was  sent  to  the 
preparing  agency. 

Dated:  December  10, 1996. 
l¥illiam  D.  Dickcrson. 
Dinctor,  NEPA  Cmnpliaztce  Division.  Office 
of  Federal  Activities. 

(FR  Doc  96-31738  Piled  12-12-96;  8:45  am] 
■UJNQ  COOK  I 


[ER^RL-«475-7] 

Environmental  Impact  Statements; 
Notice  of  AvailablUty 

Responsible  Agency:  Office  of  Federal 

Activities,  General  Information  (202) 

564-7167  OR  (202)  564-7153. 
Weekly  receipt  of  Environmental 

Impact  Statements  Filed  December  02. 

19«)6  Through  December  06, 1996 

Pursuant  to  40  CFR  1506.9. 

EIS  No.  960555,  Draft  Supplement  EIS. 
NPS,  CA,  Yosemite  National  Park 
General  Management  Plan,  Yosemite 
Housing  Project,  Updated  Information 
on  Yosemite  Valley  Housing  Plan, 
New  and  Replacement  Housing, 
Mariposa.  Modera  and  Tuoltmme 
Counties.  CA,  Due:  January  27, 1997, 
Contact:  Mike  MoreUi  (303)  969- 
2241. 

EIS  No.  960556.  Draft  EIS,  STA,  NM. 
TX,  Programmatic  EIS — International 
Bridge  Crossing  Project,  Construction 
and  Operation,  Along  the  United 
States—Mexico  Border  from  EL  Paso 
to  Brownsville,  TX.  Presidential 
Permit.  NM  and  TX,  Due:  January  31. 
1997.  Contact:  Eric  Verwers  (817) 
978-2370. 

EIS  No.  960557,  Final  EIS.  AFS,  CQ,  Rio 
Grande  National  Forest  Land  and 
Resource  Management  Plan, 
Implementation,  Archuleta,  Rio 
&ande,  Custer,  Hinsdale,  Alamosa, 
San  Juan,  Conejos,  Mineral  and 
Saquache  Counties,  CO,  Due:  January 
13, 1997.  Contact:  Rmi  Pugh  (719) 
852-5941. 

EIS  No.  960558.  Final  EIS,  FHW,  AL. 
Eastern  Pleasure  Island  Hurricane 
Evacuation  Route  Construction,  AL- 
182  in  Orange  Beach  to  CR-95  near 
CR-20  (<xi  the  mainland)  and  CR-95 


near  CR-20  to  F-10,  Funding  and  US 
Coast  Guard  Bridge  and  COE  Section 

<    404  Permits  Issuance,  Baldwin 
County,  AL.  Due:  January  13, 1997, 
Contact:  Joe  D.  Wilkerson  (334)  223- 
7370. 

EIS  No.  960559,  Draft  EIS,  DOE,  E).  Nez 
Perce  Tribal  Hatchery  Program. 
Implementation,  Restore  Qioiook 
Sahnon  to  the  Clearwater  River 
Subbasin.  Snake  River,  ID,  Dae: 
January  27, 1997,  Contact:  Leslie    • .  ■ " 
Kelleher  (503)  230-7692. 

EIS  No.  960560,  Final  EIS,  GSA.  NY.  US 
Brooklyn  Court  Project.  Demolitidn  of 
the  Emanuel  Celler  Federal  Building. 

*  Construction  of  a  New  Courthouse 
and  Renovation/ Adaptive  Reuse  of 
the  General  Post  Office  at  Cadman 
Plaza  East,  Kings  County.  NY.  Due: 
Januarv  13,  1997,  Contact:  Peter  A. 
Sneed'(212)  264-3581  (GSA).  The  US 
General  Services  Administration 
(GSA)  and  the  US  Postal  Service 
(USPS)  are  Joint  Lead  Agencies  for  the 
above  FEIS.  Mr.  Leon  Levine,  215- 
931-5489  is  the  contact  point  for  the 
USPS. 

EIS  No.  960561.  Draft  EIS.  COE,  LA. 
Westwego  to  Harvey  Canal  Hiuricane 
Protection  Project.  Implementation. 
Hurricane  Surge  Protection.  Lake 
Cataouatche  Area,  Jefferson  Parish, 

■  LA.  iTue;  January  27, 1997,  Contact: 
Brett  Herr  (504)  862-2495. 

EIS  No.  960562.  Final  Supplement. 
FHW,  MN.  1-35  W/Washington 
Avenue  South  in  Minneapolis  to^ 
35E  in  Bumsville,  Improvements, 
Construction  and  Reconstruction, 
Updated  Information  on  "Lane 
Conversion"  Interstate  35W  42nd 
Street  South  to  Interstate  494  in 
Richfield,  Hennepin  County,  MN. 
Due:  January  13, 1997,  Contoct- 
Cheryl  Martin  (612)  291-6120. 

EIS  No.  960563,  Draft  EIS.  AFS,  CA. 
Jaybird  Multi-Resource  Project. 
Implementation,  Downieville  Ranger 
District.  Yuba  County,  CA,  Due: 
January  27, 1997,  Contact:  Gary  Fildes 
(916) 288-3231. 

EIS  No.  960564.  Final  EIS,  DOE.  TX, 
Pantex  Plant  Continued  Operation 
and  Associated  Storage  of  Nuclear 
Weapon  Components, 
Implementation,  Approvals  and 
Permits  Issuance,  Carson  County,  TX. 
Due;  January  13, 1997,  Contact 
Nanette  D.  Foimds  (505)  845-4351. 

EIS  No.  960565.  Final  EIS,  DOE, 
Programmatic  EIS — Storage  and 
Disposition  of  Weapon-Usable  Fissile 
Materials,  Implementation,  Storage  of 
all  Plutonium  and  Highly  Enridied 
Uranium  and  the  Disposition  of 
Surplus  Plutonium.  Sites  Considered: 
Hanford  Site,  Idaho  National 
Engineering  Lab.,  Nevada  Test  Site. 


Oak  Ridge  Reservation.  Pantex  Plant 
and  Savannah  River  Site.  Due: 
January  13. 1997,  Contact:}.  David 
Niilton  (202)  586-4513. 

Amended  Noticea 

EIS  No.  960459,  Draft  EIS,  FAA.  MO,  ' 
Lamberi-St  Louis  International 
Airport  (Lambert)  Improvements, 
Construction  and  Operation,  Airport 
Layout  Plan  Approi^,  City  of  St 

■^  Louis,  St.  Louis  County,  MO,  Due: 
January  17, 1997,  Contact:  Ms.  Moira 
Keane  (816)  426-4731.  Published  FR 
09-27-96 — Review  Period  Extended. 

Dated:  December  10, 1996. 
William  D.Dicknson. 
IXnctm:  NEPA  Compliance  Division.  Office 
of  Federal  Activities . 

(FR  Doc.  96-31739  Filed  12-12-96;  8:45  am] 
laAJNOCOOf  ( 


[FRL-6666-7] 

Science  Advisory  Board;  Notification 
of  Put>lic  Advisory  Commltlee 
Teleconference 

Pursuant  to  the  Federal  Advisory     . 
Committee  Act,  Public  Law  92-463, 
notice  is  hereby  given  that  the  Drinldng 
Water  Committee  (DWC)  of  the  Science 
Advisory  Board  (SAB)  will  hold  a 
public  teleconference  on  Monday, 
December  30, 1996,  from  10:00  a.m.  to 
12:00  p.m.  (Eastern  Standard  Time).  The 
teleconference  will  be  hosted  in  Room 
2103  of  the  MaU.  U.S.  Environmental 
Protection  Agency  Headquarters 
Building  at  401  M  Street  SW, 
Washington,  DC  204607f^easy  access, 
membere  of  the  puWc  should  use  the 
EPA  entrance  next  to  the  Safeway. 
C(H)ies  of  the  document  being  reviewed 
will  be  available  for  the  public  at  the 
time  of  the  meeting  in  .the  Conference 
Room.  During  this  teleconference,  the 
Committee  will  review  a  draft  of  its 
report  entitled  Review  of  the 
Disinfection  and  Disinfectant  Byproduct 
Research  Plan. 

A  limited  number  of  telephone  lines 
will  t>e  available  for  use  by  membere  of 
the  public.  Information  regarding  how 
to  access  the  teleconference  is  available 
by  contacting  Ms.  Mary  Winston  at  the 
address  below. 

For  Further  Zn/onnotion— Members  of 
the  public  desiring  additional 
information  concerning  the 
teleconference  or  who  wish  to  submit 
comments  should  contact  Mr.  Thomas 
O.  Miller,  Designated  Federal  0£5cer  for 
the  Drinking  Water  Committee.  Science 
Advisory  Board  (1400).  U.S.  EPA.  401  M 
Street,  SW,  Washington.  DC  20460;  by 
teleph(me  at  (202)  260-5886;  by  fax  at 
(202)  260-7118  or  via  the  INTEIU4ET  at: 
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iniUar.toniOepamail.epa.gov.  After 
December  16, 1996,  copies  of  the  draft 
meeting  agenda  and  draft  report  will  be 
availa^  m>m  Ms.  Maiy  Winston  at 
(202)  260-8414,  by  fax  at  (202)  260- 
7118,  and  by  INTERNET  at: 
win8ttui.mary#epamail.epe.gov. 

Members  of  the  public  who  wish  to 
make  a  brief  oral  presentation  to  the 
Committee  must  contact  Mr.  Miller  in 
writing  by  letter,  by  fax,  or  by 
INTERNET  (at  INTERNET  address 
above)  no  later  than  12  noon  (Eastern 
Standard  Time)  Tuesday,  DeoBmbw  23, 
1996,  in  order  to  be  included  on  the 
Agenda.  Tlie  request  should  identify  the 
name  of  the  individual  who  will  make 
the  presentation  and  an  outline  of  the 
issues  to  be  addressed.  Oral  comments 
will  be  limited  to  five  minutes  per 
speaker  and  no  more  than  twenty 
minutes  total.  Comments  shoiild  focus 
on  matters  of  the  clarity  of  the  rep<Ht 
and  the  completeness  of  responding  to 
the  charge,  which  is  included  in  the 
report. 

Dated:  December  9, 1996.  -' 


i 


Notice  entitled  "Toxicologically 
Significant  Levels  of  Pesticide  Active 
Ingredients."  This  interpretation  will 
modify  EPA's  previous  interpretation 
which  stated  that  any  level  of  an 
impurity  that  is  also  an  active  ingrediwt 
in  another  pesticide  is  considered 
"toxicologically  significant"  and  must 
be  reported  to  EPA.  The  PR  Notice 
changes  the  Agency's  interpretation  of 
"toxicologically  significant"  levels  of 
active  in^edients  to  adopt  a  risk-based 
standard.  This  Fedwal  Register  notice 
announces  the  availability  of  the  PR 
notice  and  instructs  registrants  how  to 
comply  with  this  change  in 
interpretation. 

LiatofSobfects 

Environmental  protection. 
Administrative  practice  and  procedure. 
Agricultural  commodities.  Pesticides 
and  pests. 

Dated:  November  25, 1996. 
Denial  M.  Barolo, 
Director.  Office  of  Pesticide  Programs. 

(PR  Doa  96r^l710  Piled  12-12-96;  8:45  am] 


Staff  Director.  Science  Advisory  Board. 

(FR  Doc  96-31698  Filed  12-12-96;  8:45  am] 


IOPP-4NM6S;  FRL-6S73-1] 

Stetamant  of  Hileipf  fUon  Regarding 
Toxicologically  Significant  l.eveie  of 
Peettcide  Active  ingredients:  Notlee  of 
AvalalMity 

AGENCY:  Environmental  Protection 
Agency  (Q>A). 
ACnON:  Notice. 

auMMARY:  In  the  Federal  Register  of 
January  24, 1996,  EPA  announced  its 
proposed  interpretation  of 
"toxicologically  significant"  as  it 
applies  to  contaminants  in  pesticide 
products  that  are  also  active  ingredients. 
A  60-day  comment  period  was 
provided.  This  doctmient  announces  the 
final  Pesticide  Regulation  (PR)  Notice 
entitled  "Toxicologically  Significant 
Levels  of  Pesticide  Active  Ingredients." 
A00RE88E8:  The  PR  Notice  and  the 
January  24, 1996  policy  document  are 
available  from  Jim  Jones:  By  mail: 
Registration  Support  Branch, 
Registration  Division  (7505W),  Office  of 
Pesticide  Programs,  Environmental 
Protection  Agency,  401  M  St.,  SW., 
Washington,  DC  20460.  OfBce  location, 
telephone  number,  and  e-mail  address: 
6th  Floor,  CS-1,  2800  Crystal  Drive 
North,  Arlington,  VA,  (703)  308-8358, 
e-mail:  jones.)im9epamail.epa.gov. 
SUPfn-BBfTARY  MFOfMATKM:  EPA  is 
announcing  its  interpretation  in  a  m 


[FRL-66«6-q 

Allied  Brands  Chemlcai  Company  Site; 
Notice  Of  wpupoeeg  ptircnaser 
Agraement 

agency:  Envinmmental  Protection 

Agency. 

ACTION:  Notice  of  Proposed  Purchaser 

Agreement. 

summary:  Under  §  122(g)  of  the 
Comprehensive  Envinmmental 
Response.  Compensation  and  Liability 
Act  (CERCLA).  the  United  States 
Environmental  Protection  Agency  (EPA) 
through  this  agreement  the  Settling 
Respondent  agrees  to  pay  to  EPA  the 
sum  of  $12,500.00  to  provide  specified 
rights  of  access  to  certain  parties 
porforming  response  actions  in  ' 
coimection  with  the  Site,  and  to  ensure 
that  certain  deed  restrictions  are  placed 
on  the  property.  EPA  will  consider 
public  comments  on  the  proposed 
settlement  for  thirty  (30)  days.  EPA  may 
withdraw  firtHn  or  modify  the  proposed 
settlement  should  such  comments 
disclose  facts  or  considerations  which 
indicate  the  proposed  settlement  is 
inappropriate,  improper  or  inadequate. 
Copies  of  the  proposed  settlement  are 
avaifable  firom:  Ms.  Paufa  V.  Batchelor, 
Waste  Management  Division,  U.S.  EPA, 
Region  IV,  100  Alabma  Street.  SW., 
Atlanta,  Georgia  30303, 404/562-8887. 
Written  comments  may  b6  submitted 
to  Ms.  Batchelor  within  30  calendar 
days  of  the  date  of  publication. 


Date:  November  13. 1996. 

FiylrHii  K  Hfll, 

Chief,  Program  Serricas  Branch.  Waste 

Management  Division. 

(FR  Doc  96-31708  Filed  12-12-«6;  8:45  am) 


[FRL-8666-3] 

Propoeed  DeMkilnils  SetHement 
Pursuant  to  the  Comprahanshra 
Envlronniantsl  Reeponasf 
Cowpenastlon,  and  Uabffity  Act ' 
(CERCLA),  as  Amended  t>y  the 


HeeumonafDon  aci— naneen 
Container  sua,  Grand  Junction. 
Colorado 

agency:  Environmental  Protecticm    . 

Agency. 

action:  Notice  and  request  for  public 

ooniment. 

summary:  In  accordance  with  the 
requirements  of  section  122  (i)  (1)  of  the 
Comprehensive  Environmental 
Response,  Compensation,  and  LiaUlity 
Act,  as  amended  (CERCLA),  notice  is 
hereby  given  of  a  proposed  de  minimis 
s^em«it  under  section  122  (g), 
concerning  the  Hansen  Container  site  in 
(kand  Junction,  Colorado  (Site).  The 
proposed  Administrative  Oder  on 
Consmt  (AOC)  requires  ten  (10) 
Potentially  Responsible  Parties  to  Pay 
an  aggregate  total  of  $85,984.12  to 
address  Uieir  liability  to  the  United 
States  Environment^  Protection  AgMicy 
(EPA)  related  to  response  actions  takea 
or  to  be  taken  at  the  Site. 
OPPORTUMTY  for  comment:  Comments 
must  be  submitted  by  January  13, 1996. 
ADDRESSES:  The  Proposed  s^tl«nent  is 
available  for  public  inspection  at  the 
EPA  Superfimd  Record  Center,  999  18th 
Street,  5th  Floor,  North  Tower,  Denvw, 
Colorado.  Comments  should  be 
addressed  to  Maureen  O'Reilly, 
Enforcement  Specialist,  (8ENF-T),  U.S. 
Environmental  Protection  Agency,  909 
18th  Street,  Suite  500,  Denver, 
Colorado,  80202-2405,  and  should 
reference  the  Hansen  Containu*  de 
minimis.settlemait  (96-18). 
FOR  FURTHER  ^FORMATION  CONTACT: 
Maurem  O'Reilly,  Enforcement 
Specialist,  at  (303)  312-6402. 
SUPn-EMENTARY  MF0RMAT10N:  Notice  of 
section  122  (g)  de  minimis  settlem«it: 
In  accordance  with  section  122(i)(l)  of 
CERCLA,  notice  is  hereby  given  that  the 
toms  of  an  Administrative  Order  on 
Conaaat  (AOC)  have  been  agreed  to  Ijy 
the  following  ten  (10)  parties,  for  the 
following  amounts  (in  alphabetical 
order): 
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AT&T/WMtern  Blecttic  ...^ S19.S82.05  FEDERAL  COMMUNICATIONS  -    ,,  .■  ■  must  possess  certain  qualifications  in 

B-D  Chemical 886.63  COMMISSION  order  to  qualify  for  a  radio  operator 

John  Cain „ 320.11  license.  The  data  submitted  on  FCC 

Gobe  Laboratoriea  534.92  Notioe  Of  PuMIC  fclfoniHrtion             '*  Form  753  aids  the  Commission  in 

Djroe  Chemical 26374.60  Coltoctions  being  Reviewed  by  the  determining  whether  the  applicant 

Great  Western  Chemical  .........            429.62  Federal  ComnMJnicatlone  Commieelon  possesses  these  qualiHcations.  The  form 

Kryptonics 19.181.45 is  required  by  FX:C  Rules  47  CFR  Parts 

Page  ft  Page/Peerless :...          2.305.96  J*^"™".  jJ     „   ,      ,  ^              ,     ,.  13  and  1.83.  The  data  will  be  used  to 

Deryl  Thompson  2.135.48  JOMMAirr:  The  Federal  Communications  identify  the  individuals  to  whom  the 

Texas  Dept.  Transportation 13.933.30  Commission,  as  part  of  its  continuing  j.^^^  .^  ^^^^^  ^^  ^^  ^^^^  ^^^  ^ 

Total  -~. 45.984.12  effort  to  reduce  paperwork  burden  individual  possesses  the  required 

mvites  the  general  public  and  other  „..„iir^„n„„o  r„,  »u„  ii^„„l 

By  the  tennaof  the  proposed  AOC.  Federal  a^fcies  to'taka  this  '^^^L^rforvJiU  b^^lS'To  include  a 

?«?!i!f?o^  Tk    ^  J  ^l  K».  opportunity  to  comment  on  the  ,„,  ^^^  appUcant  to  provide  an 

$85.9^.12  to  the  Hazardous  Substance  following  mformaUon  coilecUon^s  j^^^  addre^.  as  well  as  a  Social 

Superfiind.  This  payment  reprejients  •;«^"»™<i  by  the  Paperwork  Reduction  security  Number.  The  Commission  U 

approximately  .014%  of  the  total  Act  of  1995.  Pubhc  Law  104-13.  An  required  to  collect  a  Social  Security 

anticipated  costs  for  the  Site  upon  agency  may  not  conduct  or  sponsor  a  Number  to  comply  with  the  Debt 

which  this  settlement  is  based.  collection  of  information  unless  it  Collection  Improvement  Act  of  1996. 

In  exchange  for  payment.  EPA  will  displays  a  currently  valid  control  jhe  Commission  eliminated  the  need 

provide  the  settling  parties  with  a  number.  No  oerson  shall  be  subject  to  ^  h^jd  «  Restricted  Radiotelephone 

limited  covenant  noiTo  sue  for  liability  TJ^^^tl ^n^^.lf^^^^^^fl^  OP«™*°" P«™»»  ^°'  Broadcast  use. 

under  sections  106  and  107(a)  of       /  l^^^l^'uL^^^Z^^^if^u^,^  therefore,  the  number  of  BUngs  has  been 

C^CLA.  including  UabiUty  for  EPA^s  S^rlX^aM^T^^^^ber.  ^^i^-^ly  educed, 

past  costs,  the  cost  of  the  remedy,  and  Comments  are  requested  concerning  (a)  ^"^^"^  Communications  Commission, 

future  EPA  oversight  costs,  and  under  whether  the  proposed  collection  of  WUMmb  F.  C-l«i, 

section  7003  of  the  Solid  Waste  Disposal  information  is  necessary  for  the  proper  Acting  Secretary. 

Act,  aa  amended  (also  known  as  the  poformance  of  the  functions  of  the  (FR  Doc  96-31651  Filed  12-12-96;  8:45  am] 

Resource  Conservation  and  Recovery  Commission,  including  whether  the  humb  com  vn-et-» 

Act).  information  shall  have  practical  utility:  

The  amount  that  eat*  individual  PRP  (b)  the  accuracy  of  the  Commission's  b..kii«  i»«         t*^  e^^i^n 

will  pay.  as  shown  above,  reflects  the  burden  estimate;  (c)  ways  to  enhance  7^Ill~ 'JTII'^^  ^S*'^!!!!-.— . 

number  of  drums  that  each  PRP  sent  to  the  quality,  utifity.  and  clarity  of  the  iSf^!!!?'  ^^      Menagement 

the  Site  that  had  hazardous  materials  in  information  collected;  and  (d)  ways  to  ana  mioget 

tiiem.  The  cost  per  drum  is  $3.24.  The  mhiimize  the  burden  of  the  collection  of  December  6. 1996. 

total  amount  of  settlement  dollars  owed  information  on  the  respondents,  .  -^^le  Federal  Communications 

by  each  party  to  tiie  settlement  was  mduding  Uie  use  of  automated            .  Commission  (FCC)  has  received  Office 

arrived  at  by  multiplying  the  price  per  collection  techniques  or  otiier  forms  of  qJ  Management  and  Budget  (0MB) 

drum  by  Uie  number  of  drums  a  party  ^formation  technology.  approval  for  the  following  public 

sent  to  the  Site  (Base  Amount)  plus  a  DATES:  Persons  wishing  to  comment  on  information  collections  pursuant  to  the 

premium  payment  of  30%  of  the  Base .  ""!*  information  collection  should  Paperwork  Reduction  Act  of  1995. 

Amount.  submit  conunents  February  11. 1997.  Public  Uw  104-13.  An  agency  may  not 

I?            -At  »u  •_.    /o«i  J       t^  AOORESses:  Direct  all  comments  to  conduct  or  sponsor  and  a  person  is  not 

J I  f  ^^      ^f^}^^^  Sfy*  ^  Dorothy  Conway.  Federal  required  to  respond  to  a  collection  of 

Uie  date  of  Uii»  pubhcation.  Uie  pubhc  Communications  Commission.  Room  information  unless  it  displays  a 

may  submit  comments  to  EPA  relating  234. 1919  M  St..  N.W.,  Washington.  DC  currenUy  valid  control  number.  For 

to  Uiis  proposed  de  minimis  setUement  20554  or  via  internet  to  further  information  contact  Shoko  B. 

A  copy  of  the  proposed  AOC  may  be  dconway*fcc.gov.  Hair.  Federal  Communications 

obtained  from  Maureen  O'Reilly  (8ENF-  -o- _„—,« -^-o-^ATinM  MwrAfr- Pnr  Commission.  (202)  41^-1379. 

T).  U.S.  Environmental  Protection  FOT  FURTI«  »»ORMAT10M  COWACT.  For  •     ..        r> 

A  „.„^.  o—^^ i/TTT  tmn  1  otu  ci .  additional  information  or  copies  of  the  reoeral  Communications  Commusion 

Agency.  Kesian  viu.  999  loth  Street,  ■  c .i  n  _*•  »  _a  t-»      »i- 

SuitB  500  Denver  Cnlomrfo  B0202  mformation  coUections  contact  DoroUiy  qmB  Control  No. .  3060-0742. 

24^?  f^n^l  112-Sin?  A^H?t?r«f  ^°^y  "*  202-ll»-O217  or  via  internet  Expimtion  Date:  12/31/99. 

2405.  (303)  312-6402.  Additional  at  dconway«fcc.gov.  Ti4.  Telephone  Number  Portability. 

background  mformation  relating  to  Uie  gUPPI^^fTABY  WFORMATION:        "^  Finrt  Report  and  Order  and  Further        . 

tnr'.TLi^rSi?rort  rinter  ^^5^™vJ?SS60-0049.  Notice  of  Proposed  Rulemaking. 

^Vk     Jl       5^^  T/t/e;  Application  for  Restricted  Form  No.:  W A. 

at  Uie  above  address.  Radiotelephone  Operator  Permit.  Estimated  Annual  Burden:  735  total 

It  is  so  agreed:  Form  No.:  FCC  753.  annual  hours;  6.89  hours  per  respondent 

Dated:  September  26. 1996.  Type  o/ fleWew.  Revision  of  a           ■  '  (avg  );  107  resoondents. 

•     n  iKii  currenUy  approved  collection.     ■  Estimated  Annual  Reporting  and 

PalncaD.IfiU,  flespondente.  Individuals.       '  Recordkeeping  Cost  Burden:  SO. 

Acting  Regional  Administrator  U.S.  Number  of  Respondents:  12.000.  Description:  In  Telephone  Number 

Environmental  Protection  Agency  Region  VTU.  Estimated  Time  Per  Response:  20  Portability.  CC  Docket  No.  95-116.  First 

(PR  Ooc  96-31707  Piled  12-12-96;  8:45  am]  minutes.  Report  and  Order  and  Further  Notice  of 

Total  Annual  Burden:  3.960  hours.  Proposed  Rulemaking  (released  June  27, 

Needs  and  L/ses;  In  accordance  with  1996).  the  Commission  promulgates 

the  Communications  Act,  applicants  rules  and  regulations  implementing  the 
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statutory  requirement  that  local       '       ' 
exchange  carriers  (LECs)  provide 
number  portability  as  set  forth  in 
Section  251  of  the  Telecommunicatioas 
Act  of  1096  (1996  Act).  Pursuant  to 
Section  251,  the  First -Report  and  Order 
establi^es  performance  criteria  for 
acceptable  long-term  number  portabiUty 
methods  and  requires  all  LECs  to  b^in 
deploying  numter  portability  in  the  100 
largest  Metropolitan  Statistiral  Areas 
(MSAs)  no  later  than  October  1. 1997, 
and  to  complete  deployment  in  those 
MSAs  by  Decembw  31. 1998,  in 
accordance  with  a  {biased  schedule. 

OMB  Control  No.:  3060-0729. 

Expiration  Date:  12/31/99. 

"Atle:  Bell  Operating  Company 
Provision  of  Out-of-Region.  Interstate, 
Intwexchange  Services  (Affiliated 
Company  Recordkeeping  Requirement — 
CC  Docket  No.  96-21). 

Form  No.:  N/A. 

Estimated  Annual  Burden:  42,394 
total  annual  hours;  6056  hours  per 
respondent  (avg.);  7  respondents. 

Description:  In  the  Report  and  Order 
issued  in  CC  Docket  No.  96-21,  the 
Commission  removed  dominant 
regulation  for  BOCs  that  provide  out-of- 
region,  interstate,  interexchange  services 
through  an  affiliated  that  complies  with 
certain  safeguards,  in  order  to  facilitate 
the  efficient  and  rapid  provisions  of  out- 
of-region,  domestic,  interstate, 
interexchange  services  by  the  BOCs,  as 
contemplated  by  the  1996  Act,  while 
still  protecting  ratepayers  and 
competition  in  the  interexchange 
market.  These  safeguards  require  that 
the  affiliate:  (1)  Maintain  separate  books 
of  account  hxHn  the  LEC;  (2)  not  jointly 
own  transmission  or  switching  facilities 
with  the  LEC;  and  (3)  take  any  tariffed 
services  firom  the  affiliated  LEC 
piusuant  to  the  terms  and  conditions  of 
the  LEC's  generally  applicable  tariff. 
The  recordkeeping  requirement  will  not 
impose  any  significant  burden  on  BOC 
interexchange  affiliates  because  we  do 
not  require  that  the  interexchange 
affiliate  maintain  separate  books  of 
accounts  that  comply  with  our  Part  32 
rules.  Instead,  these  affiliates  must 
maintain  separate  books  as  would  any 
separate  corporation,  as  a  matter  of 
course. 

Federal  Communicatiohs  Commission. 

William  F.  Caton. 

Acting  Secretary. 

IFR  Doc.  96-31650  Filed  12-12-96;  8:45  am) 

MLLMO  0006  «na-oi-p 


[Rapoft  Noi  S1M| 

Petition  for  Reconsideration  of  Action 
in  Ruienwidng  l*roceedings 

December  5, 1996. 

A  Petition  for  reconsideration  has 
been  filed  in  the  Commission's 
rulonaking  proceedings  listed  in  this 
Public  Notice  and  published  pursuant  to 
47  CFR  Section  1.429(e).  The  full  text  of 
this  docimient  is  available  for  vieMring 
and  copying  in  Room  239, 1919  M 
Street,  N.W.,  Washington,  D.C  or  may 
be  purchased  from  the  Commission's 
copy  contractor.  ITS,  Inc.  (202)  857- 
3800.  Oppositions  to  this  petition  must 
be  filed  oB  or  before  December  30, 1996. 
See  Section  1.4(b)(1)  of  the 
Conunission's  rules  (47  CFR  1.4(bXl)). 
Replies  to  an  opposition  must  be  filed 
within  10  days  after  the  time  for  filing 
oppositions  has  expired. 

Subject:  Amendment  of  Section 
73.202(b).  Table  of  Allotments,  FM 
Broadcast  Stations.  (Ukiah.  CA)  (MM 
Docket  No.  96-9.  RM-6736). 

Number  of  Petition  Filed:  1. 

Federal  Communicatioiu  Commission 

WilUwBF.Ciaon. 

Acting  Secretary. 

[FR  Doc  96-31749  Filed  12-12-96;  8:45  am) 

BoiMB  cooc  sni-ai-w 


FEDERAL  EMERGENCY 
MANAQEMENT  AGENCY 

[FEMA-312I>-Em 

CaUfomia;  Amendment  to  Notice  of  an 
Emergency  Declaration 

AQBICY:  Federal  Emergency 
Management  Agency  (FEMA). 
ACTKM:  Notice. 

SUMMARY:  This  notice  amends  the  notice 
of  an  emergency  for  the  State  of 
California,  (FBi4A-3l20-£M),  dated 
October  23, 1996,  and  related 
determinations. 

9FECTIVE  date:  November  18, 1996. 
FOR  FURTHER  INFORMATION  CONTACT: 
Pauline  C.  Campbell,  Response  fmd 
Recovery  Directorate,  Federal 
Emergency  Management  Agency, 
Washington,  DC  20472,  (202)  646-3606. 
SUPPt-BHENTARY  INFORMATION:  The  notice 
of  an  emergency  for  the  State  of  - 
California,  is  hereby  amended  to 
include  the  following  area  among  those 
areas  determined  to  have  been  adversely 
affected  by  the  catastrophe  declared  an 
emergency  by  the  President  in  his 
declaration  of  October  23, 1996: 

Ventura  Coimty  for  emergency  assistance 
as  defined  in  the  declaration  letter  of  October 
23,1996. 


(Catalog  of  Federal  Domestic  AHistanoe  Na 

83.516,  Disaster  Assistanoe) 

Dmds  a  Kwiadmvrid. 

Deputy  Associate  Director,  Reaponte  and 

Recovery  Directorate. 

(FR  Doc  96-31672  Filed  12-12-96;  8:45  am) 


(FEiyU-3122-Cm 

HaMfail;  Emergency  and  Relaled 
Determinations 

AOCNCY;  Federal  Emergency 
Management  Agency  (KCMA). 
action:  Notice. 

summary:  This  is  a  notice  of  the 
Presidential  declaration  of  an 
emergency  for  the  State  of  Hawaii 
(FCMA-3122-EM).  dated  November  18. 
1996,  and  related  determinati(His. 
EFFECTIVE  DATE:  November  18, 1996. 
FOR  FURTHER  INFORMATION  CONTACT: 
Pauline  C.  Campbell,  Response  and 
Recovery  Directorate.  Federal 
Emergency  Management  Agency, 
WastOngton,  DC  20472,  (202)  646-3606. 
SUPFLBCNTARV  arooMATiON:  Notice  is 
hereby  given  that,  in  a  letter  dated 
November  18, 1996,  the  President 
declared  an  emergency  imder  the 
authority  of  the  Robert  T.  Stafford 
Disaster  Relief  and  Emei<gency 
Assistance  Act  (42  U.S.C  5121  el  seq.). 
as  follows: 

I  have  detennined  that  the  damage  in 
certain  areas  of  the  State  of  Hawaii  resulting 
from  severe  stomu  and  flooding  b^inning  ' 
on  November  5, 1996.  and  continuing,  is  of 
sufficient  severity  and  magnitude  to  warrant 
an  emergency  declaration  under  subsection 
501(a)  of  the  Robert  T.  Stafford  Disaster 
Relief  and  Emergency  Assistance  Act  (the 
Stafford  Act).  1,  therefore,  declare  that  such 
an  emergency  exists  in  the  State  of  Hawaii. 

You  are  authorized  to  coordinate  all 
disaster  relief  efforts  which  have  the  purpose 
of  alleviating  the  hardship  and  suffering 
caused  by  the  emergency  on  the  local 
population,  and  to  provide  appropriate 
assistance  for  required  emergency  measures, 
authorized  under  Title  V  of  the  Stafford  Act. 
to  save  lives,  protect  property  and  public 
health  and  safety,  and  lessen  w  avert  the 
threat  of  a  catastrophe  in  the  designated 
areas.  SpeciHcally,  you  are  authorized  to 
prq^de  assistance  for  the  alleviation  of 
public  health  and  safety  concerns  resulting 
from  the  existence  of  contaminated  standing 
water,  under  etaeigBocy  protective  measures 
as  authorized  under  subsiection  502(aK4). 

In  order  to  provide  Federal  assistance,  you 
are  hereby  authorized  to  coordinate  and 
direct  other  Federal  agencies  and  fund 
activities  not  authorized  under  other  Federal 
statutes  and  allocate  frtxn  funds  available  for 
these  puqxtses,  such  amounts  as  you  find 
necessary  for  Federal  emergency  assistance 
and  administrative  expenses. 

Pursuant  to  this  emergency  declaration, 
you  are  authorized  to  provide  emergency 
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assistance  as  you  deem  appropriate  under 
Title  V  of  the  Stafford  Act  at  75  percent 
Federal  funding. 

,    The  time  period  prescribed  for  the 
implementation  of  section  310(a), 
Priority  to  Certain  Applications  for 
Public  Facility  and  Public  Housing 
Assistance,  42  U.S.C.  5153,  shall  be  for 
a  period  not  to  exceed  six  months  after 
the  date  of  this  declaration. 

Notice  is  hereby  given  that  pursuant 
to  the  authority  vested  in  the  Director  of 
the  Federal  Emergency  Management 
Agency  under  Executive  Order  12148. 1 
hereby  appoint  David  P.  Grier  of  the 
Federal  Emergency  Management  Agency 
to  act  as  the  Federal  Coordinating 
Officer  for  this  declared  emergency. 

I  do  hereby  determine  the  following 
areas  of  the  State  of  Hawaii  to  have  been 
affected  adversely  by  this  declared 
emergency: 

The  Gty  of  Honolulu  and  the  County  of 
Honolulu  for  appropriate  assistance  for 
required  emergency  protective  measures  as 
authorized  under  Title  V  of  the  Stafford  Act, 
subsection  502(a)(4),  to  alleviate  the  impacts 
to  the  public  health  and  safety  as  a  result  of 
the  existence  of  contaminated  standing 
water. 

(Catalog  of  Federal  Domestic  Assistance  Na 
83.516,  Disaster  Assistance) 
JaiHsL.Vintt. 
Director. 
[FR  Doc.  96-31673  Filed  12-12-96;  8:45  am] 


[FEIIA-1143-DR] 

Moln6;  Anwndmont  to  Notice  of  ■ 
Ma|or  Disaster  Declaration 

AQBICY:  Federal  Emergency 
Management  Agency  (FEMA). 

ACTKM:  Notice. 

SUMMARY:  This  notice  amends  the  notice 
of  a  major  disaster  for  the  State  of 
Maine,  (FEMA-1143-DR),  dated 
October  28, 1996,  and  related 
determinations. 

EFFECTIVE  DATE:  November  14, 1996. 
FOR  FURTHER  MF0RMAT10N  CONTACT: 
Pauline  C.  Campbell,  Response  and 
Recovery  Directorate,  Federal  ^ 

Emergency  Management  Agency, 
Washington.  DC  20472,  (202)  646-3606. 

SUFP(.ai»fTARY  INFORMATION:  The  notice 
of  a  major  disaster  for  the  State  of 
Maine,  is  hereby  amended  to  include 
the  following  area  among  those  areas 
determined  to  have  been  adversely 
affected  by  the  catastrophe  declared  a 
major  disasteiPby  the  President  in  his 
declaration  of  October  28, 1996: 

Oxford  County  Cor  Public  Assistance. 


(Catalog  of  Federal  Domestic  Assistance  No. 

83.S16,  Disaster  Assistance) 

Catherine  H.  Light.  V  -.;  -•: 

Deputy  Associate  Director,  Response  and 

Recovery  Directorate. 

[FR  Doc.  96-31669  Filed  12-12-96:^:45  am] 

HUMQ  COM  •n«-«s-* 


(FEMA-1144-Dfq' 

New  Hampshire;  Amendmsnt  to  NotiM 
of  a  Major  Disaster  Declaration 

AOSICY:  Federal  Emergency 
Management  Agency  (FEMA). 
ACTION:  Notice. 

SUMMARY:  This  notice  amends  the  notice 

of  a  major  disaster  for  the  State  of  New 

Hampshire.  (FEMA-1144-OR).  dated 

October  29. 1996.  and  related 

determinations. 

^FGCTIVE  date:  November  14. 1996. 

FOR  FURTHER  INFORMATION  CONTACT: 

Pauline  C.  Campbell.  Response  and 
Recovery  Directorate,  Federal 
Emergency  Management  Agency, 
Washington.  DC  20472.  (202)  646-3606. 
8UPPI.BICNTARY  MFORMATKM:  The  notice 
of  a  major  disaster  for  the  State  of  New 
Hampshire,  is  hereby  amended  to 
include  the  following  areas  among  those 
areas  determined  to  have  been  adversely 
afiiected  by  the  catastrophe  declared  a 
major  disaster  by  the  President  in  his 
declaration  of  Oictober  29, 1996: 

Merrimack  and  Sullivan  Counties  for 
Individual  Assistance  (already  designated  for 
Public  Assistance  and  Hazard  Mitigation 
Assistance). 

(Catalog  of  Federal  Domestic  Assistance  No. 
83.516.  Disaster  Assistance) 
Catfaerine  H.  Light, 

Deputy  Associate  Director,  Response  and 
Recovery  Directorate. 
[FR  Doc.  96-31671  Filed  12-12-96;  8:45  am] 


(FEMA-1146-OR] 

New  Jersey;  Mafor  Disaster  and 
Related  Determinations 

■ ,-  >  I- 

AGENCY:  Federal  Emergency  .  V 

Management  Agency  (FEMA).        .  '    .' 
ACTION:  Notice. 

SUMMARY:  This  is  a  notice  of  the 
Presidential  declaration  of  a  major 
disaster  for  the  State  of  New  Jersey 
(FEMA-1145-DR).  dated  November  19, 
1996.  and  related  determinations. 
ffFECTTVE  DATE:  November  19. 1996. 
FOR  FURTHB)  N4FORMATION  CONTACT: 
Pauline  C.  Campbell.  Response  and 
Recovery  Directorate,  Federal 
Emergency  Management  Agency. 
Washington.  DC  20472.  (202)  646-3606. 


SUPPLEMENTARY  INFORMATION:  Notice  is 
hereby  given  that,  in  a  letter  dated 
November  19. 1996.  the  President 
declared  a  major  disaster  under  the 
authority  of  the  Robert  T.  Stafford 
Disaster  Relief  and  Emergency 
Assistance  Act  (42*U.S.C  5121  et  seq.), 
as  follows: 

I  have  determined  that  the  damage  in 
certain  areas  of  the  State  of  New  Jersey, 
resulting  firom  a  severe  storm  and  flooding  on 
October  18-23,  1996,  is  of  sufficient  severity 
and  magnitude  to  warrant  a  major  disaster 
declaration  under  the  Robert  T.  Stafford 
Disaster  Relief  and  Emergency  Assistance  Act 
("the  Stafford  Act").  I,  therefore,  declare  that 
such  a  major  disaster  exists  in  the  State  of 
New  Jersey. 

In  order  to  provide  Federal  assistance,  you 
are  hereby  authorized  to  allocate  from  funds 
available  for  these  purposes,  such  amouiA  as 
you  find  necessary  for  Federal  disaster 
assistance  and  administrative  expenses. 

You  are  authorized  to  provide  Individual 
Assistance  and  Hazard  Mitigation  Assistance 
in  the  designated  areas.  Public  Assistance 
may  be  added  at  a  later  date,  if  requested  and 
warranted.  Consistent  with  the  requirement 
that  Federal  assistance  be  supplemental,  any 
Federal  6inds  provided  under  the  Stafford 
Act  tor  Public  Assistance  or  Hazard 
Mitigation  will  be  limited  to  75  percent  of  the 
total  eligible  costs. 

The  time  period  prescribed  for  the 
implementation  of  section  310(a). 
Priority  to  Certain  Applications  for 
Public  FadUty  and  PubUc  Housing 
Assistance.  42  U.S.C  5153.  shall  be  for 
a  period  not  to  exceed  six  months  after 
the  date  of  this  declaration. 

Notice  is  hereby  given  that  pursuant 
to  the  authority  vested  in  the  Director  of 
the  Federal  Emergency  Management 
Agency  under  Executive  Order  12148. 1 
hereby  appoint  Joseph  F.  Picciano  of  the 
Federal  Emergency  Management  Agency 
to  act  as  the  Federal  Coordinating 
Officer  for  this  declared  disaster. 

I  do  hereby  determine  the  following 
areas  of  the  State  of  New  Jersey  to  have 
been  affected  adversely  by  this  declared 
major  disaster: 

The  counties  of  Hudson,  Middlesex, 
Morris,  Somerset  and  Union  for  Individual 
Assistance  and  Hazard  Mitigation  Assistance. 

(Catalog  of  Federal  Domestic  Assistance  No. 
83.516,  Disaster  Assistance) 

James  L.  Witt, 

Director. 

[FR  Doc.  96-31668  Filed  12-12-96;  8:45  am] 

■MJJNO  COOC  9TA»-n-P 


[FEMA-114ft-ORl 

New  York;  Major  Disaster  and  Relatad 
Determinations 

AGENCY:  Federal  Emergency 
Management  Agency  (FEMA). 
action:  Notice. 
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gUMMARY:  This  is  a  notice  of  the 
Presidential  declaration  of  a  ma|or 
disaster  for  the  State  of  New  York 
(FEMA-1146-DR).  dated  November  19. 
1996,  and  related  determinations. 

^FECnVE  date:  November  19, 1996. 

FOR  FURTHER  INFORMATION  CONTACT: 
Pauline  C.  Campbell,  Response  and 
Recovery  EHrectorate,  Federal 
Emergency  Management  Agency, 
Washington,  DC  20472,  (202)  646-3606. 

8UPPi.Bi»iTARy  information:  Notice  is 
hereby  given  that,  in  a  letter  dated 
November  19, 1996.  the  President 
declared  a  major  disaster  under  the 
authority  of  the  Robert  T.  Staffoid 
Disaster  Relief  and  Emergency 
Assistance  Act  (42  U.S.C.  5121  et  seq.). 
as  follows: 

I  have  deteimined  that  the  damage  in 
certain  areas  of  the  State  of  New  York, 
resulting  from  severe  stomu  and  flooding  on 
October  19-20, 1996,  is  of  sufficient  severity 
and  magnitude  to  warrant  a  major  disaster 
declaration  under  the  Robert  T.  Stafford 
Disaster  Relief  and  Emergency  Assistance  Act 
("the  Sta£k»d  Act").  I,  therefore,  declare  tliat 
such  a  major  disaster  exists  in  the  State  of 
NewYwk. 

In  order  to  provide  Federal  assistance,  you 
are  hereby  authorized  to  allocate  from  funds 
available  for  these  purposes,  such  amounts  as 
you  find  necessary  for  Federal  disaster 
assistance  and  administrative  expenses. 

You  are  authorized  to  provide  Individual 
Assistance  and  Hazard  Mitigation  in  the 
designated  areas.  Public  Assistance  may  be 
added  at  a  later  date,  if  warranted.  Consistent 
with  the  requirement  that  Federal  assistance 
be  supplemental,  any  Federal  funds  provided 
under  the  Stafford  Act  for  Public  Assistance 
or  Hazard  Mitigation  will  be  limited  to  75 
percent  of  the  total  eligible  costs. 

The  time  period  prescribed  for  the 
implementation  of  section  310(a), 
Priority  to  Certain  Applications  for 
Public  Facility  and  Public  Housing 
Assistance,  42  U.S.C.  5153,  shall  be  for 
a  period  not  to  exceed  six  months  after 
the  date  of  this  declaration. 

Notice  is  hereby  given  that  pursuant 
to  the  authority  vested  in  the  Director  of 
the  Federal  Emergency  Managem«it 
Agency  under  Executive  Order  12148, 1 
hereby  appoint  Barbara  T.  Russell  of  the 
Federal  Emergency  Management  Agency 
to  act  as  the  Federal  Coordinating 
Officer  for  this  declared  disaster. 

I  do  hereby  determine  the  following 
areas  of  the  State  of  New  York  to  have 
been  aflected  adversely  by  this  declared 
major  disaster: 

New  York  City  and  Nassau  and  Suffolk 
Counties  for  Individual  Assistance  and 
Hazard  Mitigation  Assistance. 


(Catalog  of  Federal  Domestic  Assistance  No. 

83.516,  Disaster  Assistance) 

Junes  L.  Witt. 

i>irector. 

[FR  Doa  96-31667  Filed  12-12-96;  8:45  am] 

■HJJNQ  COM  trta-M-p 


IFEMA-3ia4-BII 

Puerto  Rico;  Entergency  and  Related 
Determinations 

agency:  Federal  Emergency 
Management  Agency  (FEMA). 
action:  Notice. 

summary:  This  is  a  notice  of  the 
Presidential  declaration  of  an 
emergency  for  the  Commonwealth  of 
Puerto  Rico  (FEMA-3124-EM),  dated 
November  21, 1996,  and  related 
determinations. 

EFFECTIVE  DATE:  November  21, 1996. 
FOR  FURTHER  INFORMATION  CONTACT: 
Pauline  C.  Campbell,  Response  and 
Recovery  EHrectorate,  Federal 
Emergency  Management  Agency, 
Washington,  DC  20472,  (202)  646-3606. 
SUPPiXMDITARY  INFORMATION:  Notice  is 
hereby  given  that,  in  a  letter  dated 
November  21, 1996,  the  President 
declared  an  emergency  under  the 
authority  of  the  Robert  T.  Stafford 
Disaster  ReUef  and  Emergency 
Assistance  Act  (42  U.S.C  5121  etseq.), 
as  follows: 

I  have  determined  that  the  damage  in 
certain  areas  of  the  Commonwealth  of  Puerto 
Rico,  resulting  from  a  gas  leak  explosion  on 
Novonber  21, 1996,  is  of  sufficient  severity 
and  magnitude  to  warrant  an  emergency 
declaration  imder  the  Robert  T.  Stafford 
Disaster  Relief  and  Emergency  Assistance  Act 
("the  Stafford  Act").  I.  therefore,  declare  that 
such  an  emergency  exists  in  the 
Conunonwealth  of  Puerto  Rico. 

Specifically,  you  are  authorized  to  activate 
and  deploy  search  and  rescue  teams  to 
respond  to  this  event  as  authorized  under 
subsection  502(a)  of  the  Stafford  Act 

In  addition,  you  are  authorized  to  provide 
such  other  forms  of  emergency  assistance  as 
you  may  deem  nec^sary. 

Emergency  assistance  which  you  provide 
pursuant  to  this  declaration  will  be  at  75 
percent  Federal  funding. 

The  time  period  prescribed  for  the 
implementation  of  section  310(a), 
Priority  to  Certain  Applications  for 
Public  Facility  and  Public  Housing 
Assistance,  42  U.S.C.  5153,  shall  be  for 
a  period  not  to  exceed  six  months  after 
the  date  of  this  declaration. 

Notice  is  hereby  given  that  pursuant 
to  the  authority  vested  in  the  Director  of 
the  Federal  Emergency  Management 
Agency  imder  Executive  Order  12148, 1 
hereby  appoint  Jose  Bravo  of  the  Fedwal 
Emergency  Management  Agency  to  act 


as  the  Federal  Coordinatii^  Officer  for 
this  declared  emergency. 

I  do  hereby  determine  the  foUotving 
areas  of  the  Commonwealth  of  Puerto 
Rico  to  have  been  affected  adversely  by 
this  declared  emergency: 

For  activation  and  deployment  of  search 
and  rescue  teams  to  respond  to  the  gas  leak 
explosion  in  San  )uan,  Puerto  Rico,  as 
authorized  under  Title  V,  of  the  Stafford  Act. 
subsection  502(a). 

(Catalog  of  Federal  Domestic  Assistance  No. 
83.516,  Disaster  Assistance) 
|ainecL.Witt, 
Director. 

(FR  Doc.  96-31675  Filed  12-12-96;  8:45  am] 
ani 


[FBM-9123-Eiq 

Rhode  lalarKl;  Emergency  and  Related 

Determinationa 

AOENCY:  Federal  Emergency 
Management  Ag«icy  (FEMA). 
ACTION:  Notice. 

SUMMARY:  This  is  a  notice  of  the 
Presidential  declaration  of  an 
emergency  for  the  State  of  Rhode  Island 
(FEMA-3123-^M),  dated  Noven^bw  19, 
1996  and  related  determinations. 
EFFECTIVE  DATE:  November  19, 1996. 
FOR  FURTHER  INFORMATION  CONTACT: 
Pauline  C.  Campbell,  Response  and 
Recovery  Directorate,  Federal 
Emergency  Management  Agency, 
Washington,  DC  20472,  (202)  646-3606. 
SUPPLBJENTARY  MFORMATKM:  Notice  is 
hereby  given  that,  in  a  letter  dated 
November  19, 1996,  the  President 
declared  an  emergency  under  the 
authority  of  the  Robert  T.  Stafford 
Disaster  Relief  and  Emergency 
Assistance  Act  (42  U.S.C  5121  et  seq.), 
as  follows: 

I  have  determined  tliat  the  damage  in 
certain  areas  of  the  State  of  Rhode  Island 
resulting  from  a  major  water  main  break  on 
November  18, 1996,  and  continuing,  is  of 
sufficient  severity  and  magnitude  to  warrant 
an  emergency  declaration  under  subsection 
501(a)  of  the  Robert  T.  Stafford  Disaster 
Relief  and  Bmeigency  Assistance  Act  (the 
Stafford  Act).  I,  therefore,  declare  that  such 
an  emergency  exists  in  the  State  of  Rhode 
bland. 

You  are  authorized  to  coordinate  all 
disaster  relief  efforts  which  have  the  purpose 
of  alleviating  the  hardship  and  suffering 
caused  by  the  emergency  on  the  local 
population,  and  to  p>rovide  appropriate 
assistance  for  emergency  assistance, 
authorized  under  Title  V  of  the  Stafford  Act, 
to  save  lives,  protect  property  and  public 
health  end  safety,  and  lessen  or  avert  the 
threat  of  a  catastrophe  in  the  designated 
areas.  Specifically,  you  are  authorized  to 
provide  for  and/ or  restore  water  service, 
under  emergency  assistance  as  authorized 
under  subsection  502(a). 
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In  order  to  provide  Federal  aasittance,  you 
are  hereby  authorized  to  coordinate  and 
direct  othw  Federal  agencies  and  fund 
activities  not  authorized  under  other  Federal 
statutes  and  allocate  from  funds  available  for 
these  purposes,  such  amounts  as  you  find 
necessary  for  Federal  emergency  assistance 
and  administrative  expenses. 

Pursuant  to  this  emergency  declaration, 
you  are  authorized  to  provide  emergancy 
assistance  as  you  deem  appropriate  under 
Title  V  of  the  Staffind  Act  at  75  percent 
Federal  funding. 

The  time  period  prescribed  for  tbe 
implementation  of  section  310(a). 
Priwity  to  Certain  Applications  for 
Public  Facility  and  Public  Housing 
Assistance,  42  U.S.C  5153.  sball  be  for 
a  period  not  to  exceed  six  months  after 
the  date  of  this  declaration. 

Notice  is  heroby  given  that  pursuant 
to  the  authority  vested  in  the  Director  of 
the  Federal  Emergency  Management 
Agraicy  under  Executive  Order  12148, 1 
hereby  appoint  Kevin  M.  Merli  of  the 
Federal  Emergency  Management  Agency 
to  act  as  the  Federal  Coordinating 
Officer  for  this  declared  disaster. 

I  do  hereby  determine  the  following 
anas  of  the  State  of  Rhode  Island  to 
have  been  affected  adversely  by  this 
declared  emergency: 

The  counties  of  Kent  and  Providence. 

FEMA  has  been  authorized  to  provide  for 
the  emergency  provision  and/or  restoration 
of  water  service  as  authorized  under  Title  V 
of  the  Stafford  Act,  subsection  502(a),  to 
alleviate  the  impacts  to  the  public  health  and 
safety  as  a  result  of  the  water  main  break. 
(Catalog  of  Federal  Domestic  Assistance  No. 
83.516,  Disaster  Assistance) 
}cMsL.Will. 
Director.  * 

(FR  Doc.  96-31674  Filed  12-12-46;  8:45  am) 
mujm  oooe  tna-«*-^ 


FEDERAL  MARmME  COMMISSION 

Notice  Of  Agreementts)  RIed 

The  Commission  hereby  gives  notice 
of  the  filing  of  the  following 
agreement(s)  imder  the  Shipping  Act  of 
1984. 

Interested  parties  can  review  or  obtain 
copies  of  agreements  at  the  Washington, 
DC  offices  of  the  (Commission,  800 
North  Capitol  Street.  N.W..  Room  962. 
Interested  parties  may  submit  comments 
on  an  agreement  to  the  Secretary, 
Federal  Maritime  (Commission, 
Washington,  DC  20573.  within  10  days 
of  the  date  this  notice  appears  in  the 
Federal  Register. 
Agreement  No.:  224-201009 
Title:  Port  of  Houston/Mediterranean 

Shipping  Co.,  SJi.  Terminal 

Agreement 
Parties: 


Port  of  Houstoo  Authority  ("Port") 
Mediterranean  Shipping  (Co..  S.A. 
("MSC") 
Synopsis:  The  proposed  Agreement 
authorises  the  Port  to  allocate  space  to 
MSC  at  its  Harbours  Cut  Terminal  and 
to  provide  services,  on  an  incentive 
basis,  in  coimection  with  MSC's 
movement  of  cargo  containers.  The 
Agreement  will  continue  through 
November  30,  1998. 

Dated:  December  9, 1996.  ;,, 

By  Order  of  the  Federal  MaritteM 

Commission.  r^'*"    ' 

JeaqriiCPelkias.  :  ':; 

Secretary. 

(FR  Doc  96-31594  Filed  12-12-96;  8:45  am] 


FEDERAL  RESERVE  SYSTSI 

Chenge  In  Benk  Control  Noticee; 
AcquMtione  of  Sharae  of  Banks  or 
Banfc  HokHng  Compenlee 

The  notificants  listed  below  have 
applied  under  the  Change  in  Bank 
Control  Act  (12  U.S.C.  1817(j))  and  S 
225.41  of  the  Board's  Regulation  Y  (12 
CFR  225.41)  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  the  notices  are 
set  forth  in  paragraph  7  of  the  Act  (12 
U.S.C.  1817(j)(7)).  . 

The  notices  are  available  for     '  . 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
notices  have  been  accepted  for 
processing,  they  will  a^  be  available 
for  inspection  at  the  offices  of  the  Board 
of  Ck>vemar8.  Interested  persons  may 
express  their  views  in  writing  to  the 
Reserve  Bank  indicated  for  that  notice 
or  to  the  offices  of  the  Board  of 
Governors.  Comments  must  be  received 
not  later  than  December  27, 1996. 

A.  Federal  Reserve  Bank  of  Kansas 
City  (John  E.  Yorice,  Senior  Vice 
President)  925  Grand  Avenue,  Kansas 
City,  Missouri  64198: 

1.  Williaw  R.  Hagman.  Jr..  Pittsburg, 
Kansas;  to  retain  a  total  of  54.2  percent, ' 
and  Subtrust  E  of  the  William  It 
Hagman  Trust,  Pittsburg,  Kansas,  to 
retain  a  total  of  32.9  percent,  of  the 
voting  shares  of  First  State  Baocorp, 
Inc.  Pittsburg,  Kansas,  and  thereby 
indirectly  retain  First  State  Bank  and 


Trust  Company  J*ittsburg,  Kansas. 

2.  Gertrude  Myers,  Alva,  Oklahoma;  to 
acquire  an  additional  .93  percent,  for  a 
total  of  25.90  percen^  of  the  voting 
shares  of  Hopeton  BancShares,  Inc., 
Hopeton.  Oklahoma,  and  thereby 
inctirectly  acquire  Hopeton  State  Bank. 
Hopeton,  Oklahoma. 

B;  Federal  Reserve  Bank  of  Dallas 
(Genie  D.  Short.  Vice  President)  2200 


North  Pearl  Street.  Dallas.  Texas  75201- 
2272: 

l.JoeH.  Bruns,  Trustee  for  the  Hilmar 
D.  Blumberg  Trust,  the  Edward  A. 
Bltunberg  Trust,  and  the  Carla  A. 
Blumbeig  Trust,  all  of  Seguin,  Texas;  to 
each  acquire  an  additional  20.4  percent, 
for  a  total  of  33.3  percent,  of  the  voting 
shares  of  Blumberg  BancUnits,  LJ>., 
Seguin,  Texas,  and  thereby  indirectly 
acquire  State  Bank  ft  Trust  of  Segtiin, 
Seguin,  Texas. 

m  connection  with  this  application, 
Joe  H.  Bruns,  Trustee,  for  the  Edward  A. 
Blumberg  Trust,  the  Hilmar  D.  Blmnberg 
Trust,  and  the  (Carla  A.  Blumberg  Trust, 
all  of  Seguin,  Texas,  have  applied  to 
each  acquire  an  additional  10.5  percent, 
for  a  total  of  18.8  percent;  Edward  A. 
Blimdwig  and  Irma  Bliunberg,  Trustees, 
for  the  Vanessa  N.  Blimiberg  Trust,  all 
of  Seguin,  Texas,  to  each  acquire  an 
additional  3.5  percent,  for  a  total  of  6.3 
pwcent;  Edwanl  A.  Bltmib«:g  and  Irma 
Blumberg.  Trustees,  for  the  Joseph  D. 
Blumberg  Trust,  all  of  Seguin,  Texas,  to 
each  acquire  an  additional  3.4  percoit. 
for  a  total  of  6.2  percemt;  Hilmar  D. 
Blumberg,  Seguin,  Texas,  to  acquire  an 
additional  2.4  percent,  for  a  total  of  4.2 
percent;  Hilmar  D.  &  Kaaren  Blumberg, 
Trustees,  for  the  Roland  B.  Blumberg 
Trust,  and  the  Jordan  T.  Bliunbeig  Trust, 
all  of  Seguin.  Texas,  to  each  acquire  an 
additional  4.1  percent,  for  a  total  of  7.3 
percent;  and  Edward  A.  Blumberg, 
Seguin,  Texas,  to  acquire  an  additional 
3.5  percent,  for  a  total  of  6.3  percent,  of 
the  voting  shares  of  Blumberg  Family 
Partnership,  L.P.,  Seguin,  Texas,  and 
thereby  indirectly  acquire  State  Bank  & 
Trust  of  Seguin.  Seguin.  Texas. 

Board  of  Governors  of  the  Federal  Reserve 
System,  December  9, 1996. 
Jouiifcr  |.  Johnson, 
Deputy  Secretary  of  the  Board. 
(FR  Doc  96-31642  Filed  12-12-96;  8:45  am) 
aiLUNa  oooc  ssio-oi-f 


Fonmations  of,  AcqulsMons  by.  and 
Mergers  of  Bank  Holding  Comfsanies 

The  companies  listed  in  this  notice 
have  applied  to  the  Board  for  approval, 
pursuant  to  the  Bank  Holding  (Company 
Act  of  1956  (12  U.S.C.  1841  et  seq.) 
(BHC  Act),  Regulation  Y  (12  CFR  Part 
225),  and  all  other  applicable  statutes 
and  regulations  to  become  a  bank 
holding  company  and/or  to  acquire  the 
assets  or  the  ownership  of,  control  of,  or 
the  power  to  vote  shares  of  a  bank  or 
bank  holding  company  and  all  of  the 
banks  and  nonbanking  companies 
owned  by  the  bank  holding  company, 
including  the  companies  listed  below. 

The  applications  listed  below,  as  well 
as  other  related  filings  required  by  the 


Federal  Register  /  Vol.  61.  No.  ZAX  I  Friday,  December  13.  1996  /  Notices  65579 


Board,  are  available  for  immediate 
inspection  at  the  Federal  Reserve  Bank 
indicated.  Once  the  application  has 
been  accepted  for  processing,  it  will  also 
be  available  for  inspection  at  the  offices, 
of  the  Board  of  Governors.  Interested 
persons  may  express  their  views  in 
writing  on  the  standards  enumerated  in 
the  BHC  Act  (12  U.S.C  1842(c)).  If  the 
proposal  also  involves  the  acquisition  of 
a  nonbanking  company,  the  review  also 
includes  whether  the  acquisition  of  the 
nonbanking  company  complies  with  the 
standards  in  section  4  of  the  BHC  Act, 
including  whether  the  acquisition  of  the 
nonbankine  company  can  "reasonably 
be  expected  to  produce  lienefits  to  the 
public,  such  as  greater  convenience, 
increased  competition,  or  gains  in 
efficiency,  that  outweigh  possible 
adverse  effects,  sudi  as  undue 
concentradon  of  resources,  decreased  or 
unfiidr  competition,  conflicts  of 
interests,  or  unsoimd  banking  practices" 
(12  U.S.C.  1843).  Any  request  for 

a  hearing  must  be  accompanied  by  a 
statement  of  the  reasons  a  written 
presentaticm  would  not  suffice  in  lieu  of 
a  hearing,  identifying  specifically  any 
questions  of  fact  that  are  in  dispute, 
summarizing  the  evidence  that  would 
be  presented  at  a  hearing,  and  indicating 
how  the  party  commenting  would  be 
aggrieved  by  approval  of  the  proposal. 
Unless  otherwise  noted,  nonbanking 
activities  will  be  conducted  throughout 
the  United  States. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  at  the  Reserve  Bank 
indicated  or  the  offices  of  the  Board  of 
Govemorffnot  Idter  than  January  7, 
1997. 

A.  Federal  Resoire  Bank  of  Dallas 
(Genie  D.  Short,  Vice  President)  220d 
North  Pearl  Street,  Dallas,  Texas  75201- 
2272: 

1.  First  Live  Oak  Bancshares,  Inc., 
Three  Rivers,  Texas,  and  First  Live  Oak 


Delaware  Bancshares.  Inc.  Dover. 
Delaware;  to  become  bank  holding 
companies  by  acquiring  100  percent  of 
the  voting  shares  of  First  State  Bank. 
Three  Rivers.  Texas. 

Board  of  Govemors  of. (he  Federal  Reswve 
System,  December  9, 1996. 
Jennifer  |.  JoiuHon, 
Deputy  Secretary  of  the  Board. 
(PR  Doc.  96-31643  Filed  12-12-96;  8:45  am] 
MLUNO  oooc  tne-oi-F 


Sunshine  Meeting  Notice 

AOaCY  HOUXNQ  THE  MEETINQ:  Board  of 

Governors  of  the  Federal  Reserve 

System. 

TIME  AND  date:  lO.-OO  ajn.,  Wednesday. 

December  18, 1996. 

place:  Marriner  S.  Eccles  Federal 

Reserve  Board  Building,  C  Street 

entrance  between  20th  and  21st  Streets, 

N.W.,  Washington,  D.C.  20551. 

STATUS:  Closed. 

MATTERS  TO  BE  CONSIDERED: 

1.  Personnel  actions  (appointments, 

promotions,  assignments,  reassignments, 
and  salary  actions)  involving  individual 
Federal  Reserve  System  employees. 

2.  Any  items  carried  forward  from  a 

previously  announced  meeting. 

CONTACT  PBtSON  FOR  MORE  INFORMATKM: 
Mr.  Joseph  R.  Coyne,  Assistant  to  the 
Board;  (202)  452-3204.  You  may  call 
(202)  452-3207.  beginning  at 
approximately  5  pan.  two  business  days 
before  this  meeting,  for  a  recorded 
announcement  of  bank  and  bank 
holding  company  applications 
scheduled  for  the  meeting. 

Dated:  Decembn  11, 1996. 
loiniiirJ.HbiMn. 
Deputy  Secnlaiy  of  the  Board. 
[FR  Doc  96-31800  Piled  12-11-96;  10:02 
am] 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Administration  for  Chlhftvn  and 
Families 

Proposed  Information  Collection 
Activity;  Comment  Request 

Pn^HMed  ProjedB 

Til/e;  Collection  of  Child  Welfare  Data 
Under  the  Voluntary  Ceoperative 
Information  System  (VQS). 

OKW  No.:  0970-0129. 

Description:  The  objective  of  VCIS  is 
to  provide  current  data  on  the 
characteristics  of  children  in,  and  the 
flow  of  children  through.  State  foster 
care  and  adoption  systems.  These  data 
also  are  utilized  to  identify  State  and 
national  trends  for  the  types  of  children 
in  care,  the  settings  in  which  children 
receive  care,  and  the  outcomes  of 
substitute  care  episodes. 

The  VaS  data  are  used  to  respond  to 
requests  for  current  data  on  cliildren  in 
fostw  care  as  wrell  as  those  awaiting 
adoption  and  recently  adopted.  These 
data  are  also  used  for  preparing 
Congressional  testimony  and  reports, 
proposing  policy  and  legislative 
changefs,  determining  foster  care  and 
adoption  trends  and  projections,  and 
making  budget  forecasts.  In  addition, 
the  VC3S  data  are  made  available  to 
reseerchers  and  evaluators  as  well  as  the 
media.  These  data  also  appeared  in  the 
1996  Green  Book,  which  contains 
background  material  and  data  on 
programs  within  the  |urisdiction  of  the 
Congressional  Committee  on  Ways  and 
Means. 

Respondents:  State  Governments. 
Guam.  Virgin  Islands,  Puerto  Rico  and 
District  of  Columbia. 


Annual  BuRoet  EsmyiATES 

Instunent 

NumtMf  of  re- 
spondents 

Numt)ero(  re- 
sponses per 
respondent 

Average  bur- 
dan  hours  0er 

response 

Total  iMTdan 

hdiMS 

-  * . 

VCISsuwey ^„ 

•  54 

1 

3.0 

162 

Estimated  Total  Annual  Burden  Hours:  162 


In  compliance  with  the  reqtiirements 
of  Section  3506(c)(2)(A)  of  the 
Paperwork  Reduction  Act  of  1995.  the 
Administration  for  Children  and 
Families  is  soliciting  public  comment 
on  the  specific  aspects  of  the 
information  collection  described  above. 
Copies  of  the  proposed  collection  of 
information  can  be  obtained  and 


comments  may  be  Jorwarded  by  writing 
to  the  Administration  for  Chilcben  and 
Familiee.  Office  of  Information  Seivioes, 
Division  of  Information  Resource 
Management  Services,  370  L'Enfiant 
Promenade.  SW.,  Washington.  DC 
20447,  Attii;  ACF  Reports  Clearance 
Officer.  All  requests  should  be 


identified  by  the  title  of  the  information 
collection. 

The  Department  specifically  requests 
comments  on:  (a)  Whether  the  proposed 
collection  of  informaticm  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility;  (b)  the  accuracy  of  the 
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agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information;  (c) 
the  qiiality,  utility,  and  clarity  of  the 
information  to  be  collected;  and  (d) 
ways  to  minimize  the  burden  of  the 
collection  of  information  on 
respondents,  including  through  the  use 
of  automated  collection  techniques  at 
other  forms  of  information  technology. 
Consideration  will  be  given  to 
commoits  v^d  suggestimis  submitted 
within  60  days  of  mis  publication. 

Dated  Decembers,  1996. 
DooglMj.Gadedcy. 
ReportB  Clearance  Officer. 
rPR  Doc  96-31702  Filed  12-12-96;  8:45  am] 
I  ooea  4ia4-«t-« 


Food  end  Onig  Administration 
[DoekMNa  9611-0461] 

AHergan  Optical;  Pramertcet  Approval 
of  Rafraah®  CL  Lubricating  and 
Rawatting  Oropa 

AQBICY:  Food  and  Drug  Administration. 

HHS. 

action:  Notice. 


:  The  Pood  and  Drug 
Administration  (FDA)  is  announcing  its 
approval  of  the  appiicatitm  by  AHergan 
Optical,  Irvine.  CA.  for  premarket 
approval,  under  the  Federal  Food,  Drug, 
and  Cosmetic  Act  (the  act),  of  Refresh® 
CL  Lubricating  and  Rewetting  Drop«. 
FDA's  Center  for  Devices  and 
Radiological  Health  (CDRH)  notified  the 
applicant,  by  letter  of  September  25, 
1996,  of  the  approval  of  the  application. 
0ATE8:  Petitions  for  administrative 
review  by  January  13, 1997. 
AOONESSES:  Written  requests  for  copies 
of  the  summary  of  safety  and 
effoctiveness  data  and  petitions  for 
administrative  review  to  the  Dockets 
Management  Branch  (HFA-305),  Food 
and  I^g  Administration,  12420 
PaiUawn  Dr.,  rm.  1-23,  Rockville.  MD 
20857. 

FOR  FURTHER  INFORMATKM  OOMTACT: 
James  P.  Saviola,  Centw  for  Devices  and 
Radiological  Health  (HFZ-460),  Food 
and  Drug  Administration,9200 
Corporate  Blvd.,  Rockville,  MD  20850, 
301-594-1744. 

SUPPLEMBfTARV  MFORMATION:  Chi  May  6, 
1996,  Allergen  Optical.  Irvine,  CA 
92713-^534,  submitted  to  CDRH  an 
appUcation  for  premarket  approval  of 
RBfresh^S  CL  Lidiricating  and  Rewetting 
Drops.  The  device  is  a  solution 
indicated  for  the  lubrication  and 
rewetting  of  soft  contact  lenses.  The 
device  helps  to  relieve  dryness, 
discomfort,  and  irritation  that  may  be 
associated  with  lens  wear. 


In  accordance  with  the  provisions  of 
section  515(c)(2)  of  the  act  (21  U.S.C 
360e(c)(2))  as  amended  by  the  Safe 
Medical  Devices  Act  of  1990,  this 
premarket  approval  application  (PMA) 
was  not  refured  to  the  Ophthalmic 
Devices  Panel  of  the  Memcal  Devices 
Advisory  Committee,  an  FDA  advisory 
committee,  for  review  and 
recommendation  becaiise  the 
information  in  the  PMA  substantially 
duplicates  information  previously 
reviewed  by  this  panel. 

On  September  25, 1996,  CDRH 
approved  the  application  by  a  letter  to 
the  applicant  finun  the  Director  of  the 
Office  of  Device  Evaluation,  CDRH. 

A  summary  of  the  safety  and 
effactiveness  data  on  which  CDRH 
based  its  approval  is  on  file  in  the 
Dockets  Mmagement  Branch  (address 
above)  and  is  available  from  that  office 
upon  written  raqudst.  Requests  should 
be  identified  witn  the  name  of  the 
device  and  the  docket  number  found  in 
brackets  in  the  heading  of  this 
documenL 

Opportunity  far  AJmiablialiva  Kaview 

Section  515(d)(3)  of  the  act  authorizes 
any  interested  person  to  petition,  under 
section  S15(g)  of  the  act  (21  U.S.C 
360(gr,  fOT  amninistrative  review  of 
CDRH's  decision  to  approve  this 
appUcation.  A  petitioner  may  request 
either  a  formal  hearing  under  21  CFR 
part  12  of  FDA's  administrative 
practices  and  procedures  regulations  or 
a  review  of  the  application  and  CDRH's 
action  by  an  independent  advisory 
committee  of  experts.  A  petition  is  to  be 
in  the  form  of  a  petition  for 
reconsideration  under  21  CFR  10.33(b). 
A  petitioner  shall  identify  the  form  of 
review  requested  (hearing  or 
independent  advisory  committee)  and 
shall  submit  with  the  petition 
supporting  data  and  information 
showing  that  thoe  is  a  genuine  and 
substantial  issue  of  material  Eact  for 
resolution  through  administrative 
review.  After  reviewing  the  petition, 
FDA  will  decide  whether  to  grant  or 
deny  the  petition  and  will  publish  a 
notice  of  its  decision  in  the  Federal 
Register.  If  FDA  grants  the  petition,  the 
notice  will  state  the  issue  to  be 
reviewed,  the  form  of  the  review  to  be 
used,  the  persons  who  may  participate 
in  the  review,  the  time  and  place  where 
the  review  will  occur,  and  other  details. 

Petitioners  may,  at  any  time  on  or 
before  January  13, 1997.  file  with  the 
Dockets  Management  Branch  (address 
above)  two  copies  of  each  petition  and 
supporting  data  and  information, 
identified  with  the  name  of  the  device 
and  the  docket  number  found  in 
brackets  in  the  heading  of  this 


documenL  Received  petitions  may  be 
seen  in  the  office  above  between  9  ajn. 
and  4  p.m.,  Monday  through  Friday. 

This  notice  is  issued  under  the 
Federal  Food,  Drug,  and  Cosmetic  Act 
(sees.  515(d),  520(h)  (21  U.S.C  360e(d). 
360Kh)))  and  under  authority  delegated 
to  the  Commissioner  of  Food  and  Drugs 
(21  CFR  5.10)  and  redelegated  to  the 
Director,  Center  for  Devices  and 
Radiological  Health  (21  CFR  5.53). 

Dated:  October  24. 1996. 
Joaeph  A.  Levitt, 

Deputy  Director  for  Regulations  Policy,  Center 

for  Devices  and  Radiological  Health. 

[PR  Doc.  96-31744  Filed  12-12-96;  8:4S  am) 
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invaatigallonal  Biological  Product 
Triala;  Procadura  to  Monitor  Clinical 
Hold  Procaaa;  Maating  of  Ravlaw 
Commtttae  and  Requeat  for 
SulMniaalona 

AODiCY;  Food  and  Drug  Administration. 

HHS. 

action:  Notice. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  announcing  a 
meeting  of  its  clinical  hold  review 
''committee,  which  reviews  the  clinical 
hold  orders  that  the  Center  for  Biologies 
Evaluation  and  Research  (CBER)  has 
placed  on  certain  investigational 
biological  product  trials.  FDA  is  inviting 
any  interested  biological  product 
company  to  use  this  confidential 
mechanism  to  submit  to  the  committee 
for  its  review  the  name  and  number  of 
any  investigational  biological  product 
trial  placed  on  clinical  bold  during  the 
past  12  months  that  the  company  wants 
the  committee  to  review. 
DATES:  The  meeting  will  be  held  on 
February  11, 1997.  Biological  product 
companies  may  submit  review  requests 
for  the  FetHoiary  meeting  by  January  9, 
1997. 

ADDRESSES:  Submit  clinical  hold  review 
requests  to  Amanda  Bryce  Norton,  FDA 
Chief  Mediator  and  Ombudsman,  Office 
of  the  Commissioner  (HF-7),  Food  and 
Drug  Administration,  5600  Fishers 
Lane.  rm.  14-105,  Rockville,  MD  20857. 
301-827-3390. 

FOR  FURTHER  INFORMATION  CONTACT:  Joy 
A.  Cavagnaro,  Center  for  Biologies 
Evaluation  and  Research  (HFM-2),  Food 
and  Drug  Administration,  1401 
Rockville  Pike,  Rockville,  MD  20852- 
1448,  301-827-0379. 
SUPPLOBfTARY  INFORMATION:  FDA 
regulations  in  part  312  (21  CFR  part 
312)  provide  procedures  that  govern  the 
use  of  investigational  new  drugs  and 
biologies  in  human  subjects.  If  FDA  ' 
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determines  that  a  proposed  or  ongcnng 
study  may  pose  significant  risks  for 
human  subiects  or  is  otherwise  seriously 
deficient,  as  discussed  in  the 
investigational  new  drug  regulations,  it 
may  oider  a  clinical  hold  on  the  study. 
The  clinical  hold  is  one  of  FDA's 
primary  mechanisms  for  protecting 
subjects  who  are  involved  in 
investigational  new  drug  m  biologic 
trials.  Section  312.42  describes  the 
grouiids  for  ordering  a  clinical  hold. 

A  clinical  hold  is  an-order  that  FDA 
issues  to  a  sponsor  to  delay  a  proposed 
investigation  or  to  suspend  an  ongoing 
investigation.  The  clinical  hold  may  be 
ordered  on  one  or  more  of  the 
investigations  covered  by  an 
investigational  new  drug  application 
(IND).  When  a  proposed  study  is  placed 
on  clinical  hold,  subjects  may  not  be 
given  the  investigational  drug  or 
biolo^  as  part  of  that  study.  Whrai  an 
ongoing  study  is  placed  on  clinical 
hold,  no  new  subjects  may  be  recruited 
to  the  study  and  placed  on  the 
investigational  drug  or  biologic,  and 
patients  already  in  the  study  should 
stop  receiving  therapy  involving  the 
investigational  drug  or  biologic  unless 
FDA  specifically  permits  it. 

When  FDA  concludes  that  there  is  a 
deficiency  in  a  proposed  or  ongoing 
clinical  trial  that  may  be  grounds  for 
ordering  a  clinical  hold,  ordinarily  FDA 
will  attempt  to  resolve  the  matter 
through  informal  discussions  with  the 
sponsor.  If  that  attempt  is  unsuccessful, 
a  clinical  hold  may  be  ordered  by  or  on 
behalf  of  the  director  of  tha  division  that 
is  responsible  for  the  review  of  the  IND. 

FDA  regulations  in  §  312.48  provide 
dispute  resolution  mechanisms  throujgh 
which  sponsors  may  request 
reconsideration  of  dinical  hold  orders. 
The  regulations  encourage  the  sponsor 
to  attempt  to  resolve  disputes  directly 
with  the  review  staff  responsible  for  the 
review  of  the  IND.  Iffaecessaryrthe 
'  sponsor  may  request  a  meeting  with  the 
review  staff  and  management  to  discuss 
the  clinical  hoj|d. 

CBER  began«  process  to  evaluate  the 
consistency  and  foimess  of  practices  in 
ordering  clinical  holds  by  instituting  a 
review  committee  to  review  clinical 
holds  (see  61  FR  1033,  January  11, 
1996).  CBER  held  its  first  clinical  hold 
review  committee  meeting  on  May  17, 
1995,  and  plans  to  conduct  further 
quality  assurance  oversight  of  the  IND 
process.  The  committee  last  met  in 
November  1^996.  The  review  procedure 
of  the  committee  is  designed  to  afford 
an  opportunity  for  a  sponsor  who  does 
not  msh  to  seek  formal  reconsideration 
of  a  pending  clinical  hold  to  have  that 
clinical  hold  considered 
"anonymously."  The  committee 


consists  of  senior  managers  of  (JUKK,  a 
senior  official  from  the  Center  for  Drug 
Evaluation  and  Research,  and  the  FDA 
Chief  Mediator  and  Ombudsman. 

Clinical  holds  to  be  reviewed  will  be 
chosen  randomly.  In  addition,  the 
committee  wiU  review  some  of  the 
clinical  holds  proposed  for  review  by 
biological  product  sponsors.  In  general, 
a  biological  product  sponsor  should 
consider  requesting  review  when  it 
disagrees  with  FDA's  scientific  or 
procedural  basis  for  the  decision. 

Requests  for  committee  review  of  a 
clinical  hold  should  be  submitted  to  the 
FDA  Chief  Mediator  and  Ombudsman, 
who  is  responsible  for  selecting  clinical 
holds  for  review.  The  committee  and 
CBER  staff,  with  the  exception  of  the 
FDA  Chief  Mediator  and  Ombudsman, 
are  never  advised,  either  in  the  review 
process  or  thereafter,  which  of  the 
clinical  holds  were  randomly  chosen 
and  which  were  submitted  by  sponsors. 
The  committee  will  evaluate  the 
selected  clinical  holds  for  scientific 
content  and  consistency  with  FDA 
regulations  and  CBER  policy. 

The  meetings  of  the  review  committee 
are  closed  to  the  public  because 
committee  discussions  deal  with 
confidential  commercial  information. 
Summaries  of  the  committee 
deliberations,  excluding  confidential 
commercial  information,  may  be 
requested  in  writing  bom  the  Freedom 
of  Information  Office  (HFI-35),  Pood 
and  Drug  Administration,  5600  Fishers 
Lane,  rm.  12A-16,  Rockville,  MD  20857, 
approximately  IS  working  days  after  the 
meeting,  at  a  cost  of  10  cmts  per  page. 
If  the  status  of  a  clinical  hold  changes 
following  the  committee's  review,  the 
appropriate  division  will  notify  the 
sponsor. 

FDA  invites  biological  product 
companies  to  submit  to  the  FDA  Chief 
Mediator  and  Ombudsman  the  name 
and  IND  number  of  any  investigational 
biological  product  trial  that  was  placed 
on  clinical  hold  during  the  past  12 
months  that  they  want  the  committee  to 
review  at  its  February  11, 1997,  meeting 
Submissions  should  be  made  by  January 
9, 1997.  to  Amanda  Bryoe  Norton,  FDA 
Chief  Mediator  and  Ombudsman 
(address  above). 

Dated:  December  9. 1996. 
Vnmmm  K.  Hnbbard^  ^    ' , 
Associate  Conunissiotterfiir  Policy 
Coordination. 

IFR  Doc.  96-31745  Filed  12-12-96;  8:45  am] 
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HaaHh  R«80urcas  and  ServlMS 
Administration 

Rural  Haalth  Outreach  and  Rural 
Natwortt  Davelopniant  Program 

AQBICY:  Health  Resources  and  Services 

Administration  (HRSA). 

ACTKM:  Notice  of  availability  of  funds. 

summary:  The  Office  of  Rural  Health 
PoUcy  announces  that  fiscal  year  1997 
funds  are  available  for  ^ants  under  the 
Rural  Health  Outreach,  Network 
Development,  and  Telen^edicine  Oant 
Program.  This  announcement  deals  with 
the  Rural  Outreach  and  Rural  Network 
Development  aspects  of  the  program. 
The  Telemedicine  giants  will  be 
announced  separately. 

Two  kinds  of  projects  will  be  funded 
under  this  announcement  (1)  Rural 
Outreach  Grants  for  the  development  of 
innovative  new  service  delivery  systems 
in  rural  areas  where  support  is  provided 
for  the  actvial  delivery  of  new  services 
or  enhancement  of  existing  services,  and 
(2)  Rural  Network  Development  Grants 
for  the  planning  and  development  of 
vertically  integrated  networks  in  rural 
areas  where  the  emphasis  is  placed  not 
on  the  actual  delivery  of  services,  but  on 
efforts  to  restructure  the  delivery  system 
in  rural  commimities.  Funds  were 
appropriated  for  these  grants  under 
Public  Law  104-208.  T^e  grants  are 
authorized  by  Section  3  30  A  of  the 
Public  Health  Service  Act  as  amended 
by  the  Health  Centere  Consolidaticm  Act 
of  1996,  Public  Law  104-299. 

Applicants  may  not  apply  for  both  the 
Rural  Outreach  Grants  and  the  Rural 
Network  Development  Grants. 

NATIONAL  HEALTH  OBJECTIVES 
FOR  THE  YEAR  2000:  The  Public 
Healti^  Service  (PHS)  is  amunitted  to 
achieving  the  health  promotion  and 
disease  prev«iti(m  objectives  of  Healthy 
People  2000,  a  PHS-led  national  activity 
for  setting  priority  areas.  The  Rural 
Health  Outreach,  Network 
Development,  and  Telemedicine  Grant 
Program  i&  related  to  the  priority  areas 
for  health  promotion,  health  protection 
and  preventive  services.  Potential 
applicants  may  obtain  a  copy  of  Healthy 
People  2000  (Full  Report:  Stock  No. 
017-001-00474-C)  Or  Healthy  People 
(Summary  Report:  Stock  No.  017-001- 
00473-1)  through  the  Superintendent  of 
Documents,  Government  Printing 
Office,  Washington,  D.C.  20402-9325 
(Telephone  (202)783-3238). 
RMD6  available:  Appropriations  for  FY 
1997  include  $16  miUion  to  support 
Rural  Outreach  and  Rural  Netwoiic 
Development  Grants.  Of  this  amount,  it . 
is  anticipated  that  about  S8  million  will 
be  available  to  support  40  new  Rural 


65S82 


Federal  Register  /  Vol.  61,  No.  241  /  Friday.  December  13.  1996  /  Noticee 


Outreach  Grant  awards  and  $8  milUan 
to  support  about  40  Rural  Network 
Development  awards.  The  budget  period 
for  new  projects  will  begin  September 
30. 1997. 

Individual  grant  avrards  under  this 
notice  will  be  limited  to  a  total  amoimt 
of  $200,000  (direct  and  indirect  costs) 
per  year.  Applications  for  smaller 
amounts  are  encouraged.  Applicants 
may  propose  project  pmiods  for  up  to 
three  years,  but  the  duration  of  projects 
is  contingent  upon  the  availability  of 
funds.  Applicants  are  advised  that 
continued  funding  of  grants  beyond  the 
one  year  period  covered  by  this 
announcement  is  contingent  upon  the 
appropriation  of  funds  for  the  program 
and  assessment  of  grantee  performance. 
No  project  will  be  supported  for  more 
than  three  years. 

DUE  DATES:  Applications  for  the  program 
must  be  received  by  the  close  of 
business  on  March  31, 1997.  Completed 
applications  must  be  sent  to  HRSA 
GRANTS  AHTJCATION  CENTER,  40 
West  Gude  Drive.  Suite  100,  Rockville. 
MD  20850. 

Applications  shall  be  considered  as 
meeting  the  deadline  ifthey  are  either 
(1)  received  on  or  before  the  deadline 
date;  or  (2)  postmarked  on  or  before  the 
deadline  date  and  received  in  time  Cor 
orderly  processing.  Applicants  must 
obtain  a  legibly  dated  receipt  from  a 
commercial  carrier  or  the  U.S.  Postal 
Swvice  in  lieu  of  a  postmark.  Private 
metered  postmarks  will  not  be 
acceptable  as  proof  of  timely  mailing. 
Late  applications  will  be  returned  to  the 
sender. 

The  standard  application  form  and 
general  instructions  for  completing 
applications  (Form  PHS-5161-1,  OMB 
10937-0189)  have  been  approved  by  the 
Office  of  Kfwagement  and  Budget.  To 
receive  an  application  kit  write  to: 
HRSA  GRANTS  APPUCATION 
CENTER,  40  West  Gude  Drive.  Suite 
100,  Rockville.  MD  20850,  or  call  toll- 
free  l(888)300-4iRSA. 
RM  RJRTHER  MFOmiATION  CONTACT: 
Information  or  technical  assistance 
regarding  business,  budget,  or  financial 
isaies  should  be  directed  to  the         *^ 
fol^wing  staff  from  Office  of  Grants 
Management,  Bureau  of  Primary  Health 
Care,  Health  Resources  and  Services 
Administration,  4350  East-West 
Highway,  11th  Floor,  Bethesda,  Md. 
20814,  (301)  594-4260  depending  m 
the  location  of  the  proposed  project: 

Nancy  Benson  (301)  594-4232-^A,  KS, 

MO,NE 
Karen  Campbell  (301)  594-4259— AK. 

CO,  ID,  MT.  ND,  OR,  SD,  UT,  WA, 

WY 


Pam  ffllton  (301)  594-4255— GA,  NJ. 

NY.  Puerto  Rico,  Vir^n  Islands 
Jo  Lepkowski  (301)  594-4261- AR.  LA. 

NC  NM.  OK,  TX 
Joyce  Monk  (301)  594-4254— District  of 

Columbia.  DE,  MD,  PA,  SC  VA,  WV 
Sharon  Robertson  (301)  594-4268— AL, 

FL,  KY,  MS.  TN 
Kathleen  Sample  (301)  594-4251— AZ. 

CA.  HI.  NV.  Palatf  and  the  South 

Pacific 
Martha  Teague  (301)  594-4258— CT, 

MA.  ME,  NC,  NH.  VT 
Carolyn  Testerman  (301)  5iB4-4244— IL. 

IN.  MI,  MN,  OH.  WI  -•      T 

Requests  for  technical  (K 
programmatic  information  on  this 
amiouncement  should  be  directed  to 
staff  of  the  Office  of  Rural  Health  Policy. 
Room  9-05.  Parkiawn  Building.  5600 
Fishers  Lane.  Rockville,  Md.  20857, 
(301)  443-0835  as  follows: 
Roberto  Anson  (301)  443-7440— AZ, 

CA,  DE,  HI,  MD,  NV,  PA.  VA.  WV. 

Palau.  the  South  Pacific 
Arlene  Granderson  (301)  443-0613-^. 

IN.  L\,  KS.  MI.  MN,  MO,  NE,  NJ,  NY, 

WI.  Puerto  Rico,  Virgin  Islands 
Eileen  HoUman  (301)  443-7529— AK, 

AR,  CO,  ID,  LA,  MT,  NM.  ND.  OK. 

OR.  SD,  TX.  UT,  WA,  WY 
Sandi  Lyles  (301)  443-7321— CT,  ME, 

MA,  NH,  RI,  VT 
Lisa  Shelton  (301)  443-4269— AL,  FL, 

GA,  KY,  MS,  NC,  SC.  TN 
8UPPI.aBfTARY  MFOHMATION:  The  two 
categories  of  grants  offered  under  this 
program.  Rural  Outreach  Grants  and 
Riual  Network  Development  Grants, 
have  a  conunon  purpose  as  stated  in  the 
authorizing  legislation  dted  above.  That 
purpose  is  "to  coordinate,  restrain  the 
cost  of.  and  improve  the  quality  of 
essential  health  care  services  in  rural 
areas,  including  preventive  and 
emergency  services,  through  the 
development  of  integrated  health  care 
delivery  systems  or  networks  in  rural 
areas  and  regions."  The  two  types  of 
grants  available  through  this 
announcement  are  different  approaches 
to  achieve  the  same  goals. 

Rural  Outreach  Gcanta 

These  grants  are  very  similar  to  the 
outreach  projects  awarded  by  the  Office 
of  Rural  Health  Policy  over  the  past  six 
years.  They  will  support  the 
developmmt  of  innovative  new  health 
service  delivery  systems  in  rural  areas 
that  lack  basic  services.  Grants  will  be 
swarded  to  support  the  actual  delivery 
of  new  services.  They  may  also  be 
awarded  to  support  activities  that  will 
expand  access  to  or  increase  utilization 
of  existing  services.  Programs  in 
preventive  health  care,  health      -/  •-.  f-y 
education,  quality  improvement, '~-'^'  ■ 


emergency  care  and  other  services  may 
be  supported  through  the  program. 
Applicants  may  propose  projects  to 
address  the  needs  of  a  wide  range  of 
rural  population  groups  including  the 
poor,  the  elderly,  adolescents,  rural 
minority  populations,  pregnant  women 
and  children,  populations  with  special 
health  care  needs,  etc.  Projects  should 
be  responsive  to  the  special  cultural  and 
lingidstic  needs  of  specific  populaticms. 
The  grants  may  not  be  used  to  support 
planning  activities. 

A  central  goal  of  the  Rural  Outreach 
Grants  is  to  better  coordinate  services 
through  the  development  of  new  service 
delivery  systems.  In  furtherance  of  this 
goal,  participation  in  the  program 
requires  the  formation  of  a  service 
delivery  network  of  three  or  more  health 
care  organizations,  or  a  combination  of 
three  or  more  health  care  and  social 
service  organizations.  At  least  one  of  the 
entities  must  be  a  health  care  service 
delivery  organization.  Individual 
membera  of  the  Rural  Outreach  Grant    ' 
network  might  include  such  entities  as 
physicians,  hospitals,  public  health 
agencies,  emergency  care  providere. 
mental  health  centere,  Riual  Health 
Clinics,  social  service  agencies,  health 
professions  schools,  other  educational 
institutions,  commiuiity  and  migrant 
health  centers,  civic  organizations, 
dental  providers,  etc  lliere  must  be  a 
memorandum  of  agreem«it  or  other 
docLunented  arrangements  to  ensure 
effective  collaboratkm  among  membera 
of  the  service  delivery  network. 
Although  applicants  for  the  program 
must.be  nonprofit  or  public  entities, 
other  network  membera  may  be  for- 
profit  organizations. 

The  roles  and  responsibilities  of  each 
member  of  a  Rural  Outreach  Grant 
network  must  be  clearly  defined  and 
each  must  contribute  significantly  to  the 
goals  of  the  project  The  local 
community  must  be  involved  in  the 
project  and  committed  to  the  goals  of 
the  network. 

Review  Considemtions:  - 

Applications  for  the  Rural  Outreach 
Grant  Program  will  be  evaluated  on  the 
basis  of  the  following  criteria: 

1.  The  extent  to  which  the  applicant 
has  documented  and  justified  the 
need(s)  for  the  proposed  project.  20 
Points 

2.  The  Extent  to  which  the  applicant 
has  proposed  innovative  new 
approaches  for  meeting  the  health  care 
needs  of  the  community  and^eveloped 
measurable  goals  and  objectives  for 
carrying  out  the  project.  20  Points 

3.  The  extent  to  which  the  applicant 
has  clearly  defined  the  roles  and 
responsibilities  of  each  member  of  the 
network  and  demonstrated  the 
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experience  and  expertise  needed  to 
manaKe  the  project.  20  Points 

4.  Tne  level  of  local  commitment  and 
involvement  with  the  project,  as 
evidenced  by  the  extmt  of  cost 
participation  on  the  part  of  the 
applicant,  members  of  the  network,  and 
other  organizations;  letters  of  supp<Ht 
firom  community  leaders  and 
organizations;  and  the  feasibility  of 
plans  to  siistain  the  project  after  Federal 
grant  support  is  ended.  15  Points 

5.  The  reasonableness  of  the  budget 
that  is  proposed  for  the  project.  15 
Points 

6.  The  extent  to  which  the  applicant 
has  developed  a  realistic  and  workable 
plan  for  evaluating  the  project  and  the 
applicant's  plan  for  disseminating 
information  about  the  project.  10  Points 

Rural  Network  Devel<quiMiit  Grants 

These  grants  will  support  the 
development  of  vertically  integrated 
health  care  networks  in  rural  areas  or 
regions  of  the  country.  Vertically 
integrated  networks  are  defined  as 
networks  consisting  of  difinent  types  of 
providers  (e.g.,  hospital,  long-term  care 
racility.  rural  health  clinics)  as  opposed 
to  horizontally  integrated  networks 
OHnposed  of  only  one  type  of  provider 
(e.g..  hospitals  only).  The  grants  will 
support  both  planning  and 
developmental  activities  to  assist 
providers  and  the  rural  communities 
they  serve  in  restructuring  the  local 
health  care  delivery  system.  Vertically 
integrated  networks  may  entail  mora 
formal  relationships  among  the 
memben  than  the  networla  envisioned 
for  the  Rural  Outreach  Ckants.  Also,  the 
activities  supported  by  these  grants  do 
not  need  to  involve  the  actual  delivery 
of  services.  Instead,  it  is  expected  that 
most  activities  will  be  aimed  at 
developing  and  strengtbening  the 
organizational  capabmties  of  the 
networks. 

Like  the  outreach  networks,  vertically 
integrated  netwcaks  supported  under 
these  grants  must  be  annposed  of  three 
or  more  health  care  providers  orpther 
entities  that  provide  or  support  the 
delivery  of  health  care  services.  All  of 
the  members  of  a  netwoik  may  not  be 
owned  by  one  entity.  While  social 
service  provides  may  be  part  of  a 
network,  the  grants  will  not  support 
networks  for  Uie  exclusive  provision  of 
social  services.  The  members  of  a 
network  must  have  a  strong  existing 
commitment  to  the  network's  goals  and 
objectives  and  some  history  of  prior 
collaboration  before  applying  for  the 
grant.  Unlike  the  Rural  Outreach  Grants, 
the  program  will  not  support  projects 
where  &e  membere  have  never 
collaborated  in  the  past. 


Although  applicants  for  the  program 
must  be  nonprofit  or  public  entities, 
profit-making  organizations  may  be 
membere  of  a  vertically  integrated 
network.  The  local  community  must  be 
involved  in  the  project  and  committed 
to  the  goals  of  the  network. 

Review  Considerations: 

Applications  for  the  Rural  Network 
Development  Grant  Program  will  be 
evaluated  on  the  basis  of  the  following 
criteria: 

1.  Purpose  and  Benefits — 10  Points 

A.  The  strength  of  the  applicant's 
description  of  die  goals  of  Uie  network 
and  the  problems  and  needs  that  will  be 
addressed  by  the  grant 

B.  The  eitfent  to  which  the  applicant 
has  demonstrated  the  potential  benefits 
of  the  project  that  will  accrue  to  the 
communities  and  populations  in  the 
network  smvice  area. 

2.  Activities — 15  Points 

A.  The  extmt  to  which  the  specific 
activities  and  functions  to  be  supported 
by  the  grant  will  contribute  to  the 
overall  goals  of  the  networii:. 

3.  Self-Sustainability— 20  Points 

A.  The  extent  to  which  the  applicant's 
plan  for  continuing  the  project  is  likely 
to  result  in  a  self-sustaining  network  at 
the  conclusion  of  the  Federal  grant 

4.  Current  Status  and  Capability— IS 
Points 

A.  The  strength  of  organizational 
relationships  betwe«i  memben  of  the 
netwcvk  and  the  strength  of  governance 
arrangements  for  the  networL 

B.  "The  extent  of  previous 
collaboration  betMrem  membere  of  the 
network. 

5.  Commitment — 15  Points 

A.  The  level  of  commitment  and 
active  involvement  in  the  grant  project 
as  evidenced  by  the  network  members" 
allocation  of  time,  capital,  cash  and  in- 
kind  contributions  and  other  resources 
needed  for  the  project. 

B.  The  extent  of  personal  commitment 
to  the  project  from  the  netwoik 
leadership  staff  including  leadership 
staff  employed  by  each  of  the  individual 
members  of  the  network. 

6.  Community  Involvement — 20  Points 

A.  The  extent  to  which  the  local 
communities  to  be  served  by  the 
network  and  the  grant  project  are 
involved  with  the  planning  and  ongoing 
operations  of  the  networiL 

7.  Budget— 5  Points 

A.  The  reasonableness  of  the  budget 
proposed  fOT  the  project  and  the 


strmgth  of  the  applicant's  justification 
of  the  need  for  Fmleral  funds. 

Eligible  AppikatioM 

The  grant  recipient  must  be  a 
nonprofit  or  public  entity  which  meets 
the  requirements  stated  below. 
Applicants  that  meet  one  of  these 
requirements  are  eligible  for  one  or  both 
of  the  grant  opportunities  described  in 
this  notice. 

(1)  The  applicant's  central 
administrative  headquarten  where  the 
grant  will  be  managed  is  not  located  in 
a  Metropolitan  Statistical  Area  as 
defined  by  the  Office  of  Management 
and  Budget.  A  list  of  the  cities  and 
counties  that  are  designated  as 
Metropolitan  Statistical  Areas  is 
included  in  the  application  kit.  If  your 
organization's  central  administrative 
headqiiartera  is  located  in  one  of  these 
areas,  you  are  not  ehgible  for  the 
program  unless  you  meet  one  of  the 
other  two  criteria  listed  below. 

(Note  to  limner  appUcants:  The  list  of 
metropolitan  statistical  areas  has  been 
updated  from  previous  years.  Please  check 
your  status  using  the  endoeed  list)         ^ 

(2)  Some  Metropolitan  Statistical 
Areas  on  the  list  are  extremely  large.  We 
have  divided  these  areas  into  rural  and 
urban  census  tracts.  Appendix  I 
provides  a  list  of  these  large 
Metropolitan  Statistical  Areas  and  dte 
rural  census  tracts  in  each  area.  If  your 
central  administrative  headquarten  tS 
located  within  one  of  these  cmsus 
tracts,  you  are  eligible  for  the  two  grant 
opportimities. 

(If  you  are  eligible  imder  this  criterion,  you 
must  list  your  county  and  census  tncti 
item  #S  on  the  face  page  of  the  applytini?' 
<v  your  application  will  be  retuniad. 
do  not  know  your  census  tract  appendix  0 
provides  the  telephone  numbers  far  reginaal 
offices  of  tlie  census  bureau.  You  shoukl  call 
the  appropriate  office  to  determine  your 
census  tract) 

(3)  Your  organization  is  constituted 
exclusively  to  provide  services  to 
migrant  and  seasonal  Carmwoiken.in 
rural  areas  and  is  supported  imder 
Section  329  of  the  Public  Health  Service 
Act.  These  organizations  are  eligible 
regardless  of  the  urban  or  rural  location 
of  their  administrative  headquarten. 

In  addition  to  the  above  criteria, 
applicants  must  be  capable  of  receiving 
the  grant  funds  directly  and  must  have 
the  capability  to  manage  the  project. 
Hiis  means  that  applicants  must  be  able 
to  exercise  administrative  and  program 
direction  over  the  grant  project  must  be 
responsible  for  hiring  and  managing  the 
project  staff;  must  have  the 
administrative  and  accounting 
capabiUties  to  manage  the  grant  funds; 
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and  must  have  some  permanent  staff  at 
the  time  a  grant  award  is  made.  Further, 
applicants  must  have  an  Epiployer 
Identification  Number  from  the  Internal 
Revenue  Service  at  the  time  of  the  grant 
award  and  other  proof  of  organizational 
viability  that  may  be  requested  by  the 
Grants  Managemoit  Office. 

Applicants  from  the  50  United  States, 
the  District  of  Columbia,  th^ 
Commonwealth  of  Puerto  Kico,  the 
Commonwealth  of  the  Northern  Mariana 
Islands,  the  Territories  of  the  Virgin 
Islands,  Guam,  American  Samoa,  the 
Compact  of  Free  Association 
Jurisdiction  of  the  Republic  of  the 
Marshall  Islands,  the  Republic  of  Patau, 
and  the  Federated  States  of  Micronesia 
are  eligible  to  apply. 

ApplicaHou  That  Do  Not  Meet  the 
Reqniiements  Stated  Above  Will  Net  Be 
Reviewed 

Current  Rural  Health  Services 
Outreach  grantees  may  not  apply  for 
funds  to  support  the  same  project.  Any 
new  proposal  they  submit  must  have  a 
different  focus  from  the  prt^ect  that  is 
cunenUy  receiving  support 

Preference  Points 

The  authorizing  legislation  gives 
preference  for  both  pmgrams  to 
applications  from  networks  that 
include:  (1)  a  majority  of  the  health  care 
providers  serving  in  die  area  or  region 
to  Be  served  by  the  network;  (2)  any 
fsderally  qualified  health  centers,  rural 
health  clinics,  and  local  public  health 
departments  serving  in  the  area  or 
region:  (3)  outpatient  mental  health 
providers  serving  in  the  area  or  region; 
(4)  appropriate  social  service  providers, 
such  as  agencies  on  aging,  school 
systems,  and  providers  under  the 
women,  infants  and  children  program, 
to  improve  access  to  and  coordination  of 
health  (jare  services. 

A  total  of  10  preference  points  will  be 
added  to  the  review  score  of  each 
approved  application  that  includes  any 
of  the  above  mentioned  preferences) 
agencies,  or  providers.  Applicants  for 
either  type  of  grant  offered  under  this 
announcement  are  eligible  to  receive  the 
preference  points. 

The  HRSA  hopes  to  achieve  a 
geographic  balance  in  making  new 
awards  under  this  annoimcement. 
Therefore,  HRSA  %vill  consider 
geographic  coverage  When  deciding 
which  approved  applications  to  fund. 
With  respect  to  the  Rural  Network 
Development  Grants  only,  HRSA  will 
also  consider  the  balance  between 
grants  to  newly  emerging  networks 
where  planning  is  the  major  activity, 
and  grants  to  mom  advanced  networks. 
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Otlier  InfimmitkNi 

For  both  types  of  grants,  at  least  50 
percent  of  the  funds  awarded  must  be 
spent  in  rural  areas  or  for  the  benefit  of 
rural  commimities.  Grant  funds  may  not 
be  used  for  purchase,  construction  or 
renovation  of  real  property.  The  grants 
will  not  support  projects  that  are  solely 
for  the  purchase  of  equipment  or 
vehicles. 

Applicants  are  required  to  participate 
in  the  cost  of  grant  supported  projects. 
Cost  participation  may  be  in  cash  or  in- 
kind.  In-kind  contributions  might 
include  donated  staff  time,  donated 
space  or  equipment,  donated  vehicles, 
or  other  non-cash  resources. 

Applicants  are  advised  that  the  entire 
application  may  not  exceed  70  pages  in 
length  including  the  project  and  budget 
narratives,  face  page,  all  forms, 
appendices,  attaclunents  and  letters  of 
support.  Each  page  of  the  application 
must  be  numbered  consecutively.  All 
applications  must  be  computer 
generated  or  typewritten  in  print 
measuring  at  knst  12  characters 
(scalable  or  nonscalable  font)  per  inch 
and  legible.  Margins  must  be  no  less 
than  1  inch  on  the  top  and  Vi  inch  on 
the  bottom  and  left  and  right  sides. 

In  order  to  allow  the  Office  of  Rural 
Health  Policy  to  plan  for  the  objective 
review  process,  applicants  are 
encouraged  to  notify  the  Office  in 
writing  of  their  intent  to  apply  and  the 
inogram  they  are  applying  for.  This 
notification  serves  to  inform  the  Office 
of  anticipated  numbers  of  applications 
which  may  be  submitted.  The  address 
is:  Office  of  Rural  Health  Policy,  Health 
Resources  and  Services  Administration, 
Paiklawn  Building,  Room  9-05, 
Rockville.  Md.,  20857.  or  Fax  #  301/ 
443-2803.  If  notification  is  ofiiared,  it 
should  be  received  no  later  that 
February  15. 

Smoke-free  Worlqilaces 

The  PHS  strongly  encourages  all  grant 
recipients  to  provide  a  smoke-free 
workplace  and  promote  the  non-use  of 
all  tobacco  products.  In  addition.  Public 
Law  103-227,  the  Pro-Children  Act  of 
1994,  prohibits  smoking  in  certain 
facilities  (or  in  some  cases,  any  portion 
of  a  facility)  in  which  regular  or  routine 
education,  library,  day  care,  health  care 
or  early  childhood  development 
services  are  provided  to  children. 

Public  Health  System  Impact  Statement 

This  program  is  subject  to  the  Public 
Health  System  Reporting  Requirements. 
Reporting  requirements  have  been 
approved  by  the  Office  of  Management 
and  Budget— i  0937-0195.  Under  these 
requirements,  the  community-based 


nongovernmental  applicant  must 
prepare  and  submit  a  Public  Health 
System  Impact  Statement  (PHSIS).  The 
PHSIS  is  intended  to  provide 
information  to  State  and  local  health 
officials  to  keep  them  apprised  of 
proposed  health  services  grant 
applications  submitted  by  community- 
based  organizations  within  their 
jurisdictions. 

Community-based  non-governmental 
applicants  are  required  to  submit  the 
following  information  to  the  head  of  the 
appropriate  State  and  local  health 
agencies  in  the  area(s)  to  be  impacted  no 
later  tlun  the  Federal  application 
receipt  due  date: 

a.  A  copy  of  the  face  page  of  the 
application  (SF  424). 

b.  An  abstract  of  the  project  not  to 
exceed  one  page,  which  provides: 

(1)  A  description  of  the  population  to 
be  served: ' 

(2)  A  summary  of  the  services  to  be 
provided; 

(3)  A  description  of  the  coordination 

{»lanned  with  the  appropriate  State  or 
ocal  health  agencies. 

ExecntiTe  Ordor  12372 

This  grant  program  has  been 
determined  to  be  a  program  which  is 
subject  to  the  provisions  of  Executive 
Order  12372  concerning 
intergovernmental  review  of  Federal 
programs  by  appropriate  health 
planning  agencies  as  implemented  by  45 
CFR  part  100.  Executive  Order  12372 
allows  States  the  option  of  setting  up  a 
system  for  reviewing  applications  from 
within  their  States  for  assistance  under 
certain  Federal  programs.  Applicants 
(other  than  Federally-recognized  Indian 
tribal  governments)  should  contact  their 
State  Single  Point  of  Contact  (SPOCs),  a 
list  of  which  will  be  included  in  the 
application  kit,  as  early  as  possible  to 
alert  them  to  the  prospective 
applications  and  receive  any  necessary 
instructions  on  the  State  process.  For 
proposed  projects  serving  more  than  one 
State,  the  applicant  is  advised tocontact 
the  SPOC  of  each  affected  State.  All 
SPOC  recommendations  should  be 
submitted  to  Larry  Poole,  Office  of 
Grants  Management,  Bureau  of  Primary 
Health  Care,  4350  East  West  Highway, 
11th  Floor.  Bethesda,  Maryland  20814, 
(301)594-4260.  The  due  date  for  State 
process  recommendations  is  60  days 
after  the  application  deadline  of  March 
31, 1997  for  competing  applications. 
The  granting  agency  does  not  guarantee 
to  "accommodate  or  explain"  State 
process  recommendations  it  receives 
after  that  date.  (See  Part  148  of  die  PHS 
Grants  Administration  Manual, 
Intergovernmental  Review  of  PHS 
Programs  under  Executive  Order  12372, 


■S-V^' 
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and  45  CFR  Part  100  for  a  description 
of  the  review  process  and  requirements. 
Applicants  are  required  to  notify  their 
State  OfTice  of  Rural  Health  (or  other 
appropriate  State  entity)  of  their  intent 
to  apply'  for  this  grant  program  and  to 
consult  with  such  agency  regarding  the 
content  of  the  application,  llie  State 
Office  can  provide  information  and 
technical  assistance.  A  list  of  State  ' 
Offices  of  Rural  Health  is  included  with 
the  application  kit. 

(OMB  Catalog  of  Federal  Domestic  Assistance 

Number  is  93.912) 

Dated:  December  9, 1996. 

Qro  V.  Sumajra, 

Administrator.  *"'''■'. 

■.*■*. 

Appendix  I 

*  Census  tract  numbers  are  shown 
below  each  county  name. 

To  be  eligible  under  criterion  #2  your 
organization's  central  administrative 
headquarters  must  be  located  in  one  of 
the  census  tracks  or  block  niunbered 
areas  that  is  listed  below  your  county. 
The  county  name  and  the  census  tmct 
number  must  be  included  with  the  rest 
of  your  address  in  section  #5  on  the  face 
page  form  424  of  the  application  or  your 
application  will  be  returned. 

STATE  -  !* 

County 

Tract  Number  r  ; 

ALABAMA  '      ":^ 

Baldwin 
101-102 
106 
110 

114-116  '■-::'.  I''-' 

M(Aile  >" 

59  >    - 

62 

66 

72.02 

Tuscaloosa 

107 
ARIZONA 

Coconino 

16-25 

Maricopa 

101 

405.02 

507 

611 
'    822.02 

5228 

7233 

Mohave* 

See  Below 


This  entire  county,  although  located  in  a  large 
city  MSA,  ia  eligible  under  the  Rural  Outreach 
Grant  program  criteria. 

*  This  county  is  divided  into  Block  Numbated 
Areas  (BNA),  not  Census  Tracts  (CT).  You  must 
include  the  BNA  or  CT  t  in  Section  S  of  the  PHS- 
5161  if  jrou  are  eligible  under  this  criteria. 


Pima 
44.05 
48-49 
Pinal 
01-02 
04-12 
Yuma 
105-107 
110 

112-113 
115-116 
CALIFORNIA 
Butte 
24-36 
El  Dorado 
301.01-301.02 
302-303 
304.01-304.02 
305.01-305.03 
306 

310-315 
Fresno 
40 
63 

64.01 
64.03 
65-68 
71-74 
78-83 

84.01-84.02 
Kem 

33.01-33.02 
34-37 
40-50 
51.01 
52-54 
55.01-55.02 
56-61 
63 

Los  Angeles 
5990 
5991 

9001-9002 
9004 
9012.02 
9100-9101 
9108.02 
9109-9110 
9200.01 
9201 
9202 
9203.03 
9301 
Madera  . 
01.02-Ol.OS 
02-04 
10 

11.98 
12.98 
Merced 
01-02 
03.01 
04 

05.01-05.02 
06-08 
19.98 
20 

21.98 
22 


23.01 

24. 

24.75-24.98 

Monterey 

109 

112-0113 

114.01-0114.02 

115 

Placer 

201.01-201.02 

202-204 

216-217 

219-220 

Riverside 

421 

427.02-427.03 

429-432 

444, 

452.02 

453-455 

456.01-456.02 

457.01-457.02 

458-462 

San  Bernardino 

89.01-89.02 

90.01-90.02  - 

91.01-91.02 

93-95 

96.01-96.03 

97.01 

97,03-97.04 

98-99 

100.01-100.02 

102.01-102.02 

103 

104.01-104.03 

105-107 

San  Diegp 

189.01-189.02 

190 

191.01 

208 

209.01-209.02 

210 

212.01-212.02 

213 

San  Joaquin 

40 

44-45 

52.01-52.02 

53.02-53.04 

54-55 

San  Luis  Obispo 

100-106 

107.01-107.02 

108 

114 

118-122 

124-126 

127.01-127.02 

Santa  Barbara 

18 

19.03 

Santo  Clara 

5117.04 

5118 

5125.01 

5127 

Shasta 
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126-127 

1504 

Sonoma 

1506.04 

1537.01 

1541-1543 

Stanislaus 

01 

02.01 

32-35 

36.05 

37-36 

39.01-39.02 

Tulare 

02-07 

26 

28 

40 

43-44 

Veirtora 

01-02 

46 

75.01 
COLORADO 

Adams 

84 

85.13 

87.01 

El  Paso 

38 

39.01 

46 

Larimer 

14 

17i>2 

19.02 

20.01 

22 

Mesa 

12 

15 

18 

19 

PUe6io 

28.04 

32 

34 

Weld 

19.02 

20 

24 

25.01-25.02 
FLORIDA 

Collier 

111-114 

Dade 

115 

tAarion 

02 

04-O5 

27 

Osceola 

401.01-401.02 

402.01-402.02 
-    403.01-403.02 

404 

405.01-405.02 

405.03 

405.05 


406 

Palm  Beach     ^■ 

79.01-79.02 

80.01-80.02 

81.01-81.02 

82.01-82.02 

82.03-83.01 

83.02 

Polk 

125-127 

142-144 

152 

154-161 
KANSAS 

Butler 

201-205 

209 
LOUISL^NA 

Rapides 

106 

135-136 

Terr^yonne 

122-123 
MINNESOTA 

Polk' 

204-210 

•9701-9704 

St.  Louis 

105 

112-114 

121-135 

137.01-137.02 

138-139 

141 

151-155 

Steams 

103 

105-111 
MONTANA 

Cascade 

105 

Yellowstone 

15-16 

19 
NEVADA 

aark 

57-59 

Washoe 

31.04 

32 

33.01-33.04 

34 
NEW  MEXICO 

Dona  Ana 

14 

19 
,    Nye 

See  Below 

Sandoval 

101-104 

105.01 

Santa  Fe 

101-102 

103.01 

Valencia  * 

•9701 

•9703-9706 

•9708 

•9711-9712 


-'^. 


•»  =. 


i''  ■: 


NEW  YORK 

Herkimer 
.  101 

105.02 

107-109 

110.01-110.02 

111-112 

113.01 
NORTH  DAKOTA 

BuHeigh 

114-115 
.   Grand  Forks 
•'■  114-116 

118 

Morton 

205 
OKLAHOMA 

Osage 

103-108 
OREGON 

Clackamas 

235-236 

239-241 

243 

Jackson 

24 

27 

Lane 

01 

05 

07.01-07.02 

08 

13-16 
PENNSYLVANL\ 

Lycoming 

101-102 
SOUTH  DAKOTA 

Pennington 

116-117 
TEXAS 

Bexar 

1720 
.  1821 

1916 

Brazoria 
"     606 
V  609-619 

620.01-620.02 

621-624 

625.01-625.03 

626.01-626.02 

627-632 

Harris 

3M 

544 

546 

Hidalgo 

223-228. 

230-231 

243 
WASHINGTON 

Benton 

116-120 

Franklin 

208 

King 

327-328 

330-331 

Snohomish 
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532 

•  ■'*"".  '/^v 

-  -v  -  .     X 

536-538 

'.»*•«  ' . 

:.-.v. 

Spokane 

';"--4* 

101-102 

'>■-*'. 

"-^  "•? 

103.01-103.02 

■■>4 

133 

' 

138 

143 

Whatcom 

110 

Yakima 

18-26 

WISCXJNSIN 

Douglas 

303 

Marathon 

17-18 

. 

20-23 

WYOMING 

Lananie 

16-18 

Appendix  n 

Bureau  of  the  Census  regional 
infonnation  service. 
Atlanta.  GA,  404-730-3957 
Alabama,  Florida,  Georgia 
Boston,  MA,  617-424-0510 
Connecticut,  Maine,  Massachusetts, 
New  Hampshire,  Rhode  Island, 
Vermont,  Upstate  New  Yoik 
Charlotte,  NC.  704-344-6144 
Kentucky,  North  Carolina,  South 
Carolina,  Tennessee,  Virginia 
Chicago.  IL,  708-562-1350 

Illinois,  Indiana,  Wisconsin 
Dallas,  TX,  214-640-4470 

Louisiana,  Mississippi,  Texas 
Denver,  CO,  303-969-7750 
Arizona.  Colorado,  Nebraska,  New 
Mexico,  North  Dakota,  South 
Dakota,  Utah,  Wyoming 
Detroit,  MI,  313-259-1875 

Michigan,  Ohio,  West  Virginia 
Kansas  City,  KS,  913-551-6711 
Arkansas,  Iowa,  Kansas,  Minnesota, 
Missouri,  New  Mexico,  Oklahoma 
Los  Angeles,  CA,  818-904-6339 

CaUfomia 
Philadelphia,  FA,  215-597-8313 
Delaware,  District  of  Columbia,  - 
Maryland,  New  Jersey, 
Pennsylvania 
Seattle,  WA.  206-728-5314      • 
Idaho,  Montana,  Nevada,  Oregon, 
Washington 

[FR  Doc.  96-31748  Filed  12-12-96;  8:45  am] 
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DEPARTMEMT  OF  HOU8MG  AND 
URBAN  DEVELOPMENT 

[Doclwt  Na  FR-4086-H-7q 

Submission  for  OMB  nsvtowf; 
Conunsnt Request 

AQENCV:  Office  of  AdministraticHi.  HUD. 
ACTK3N:  Notice. 

SUMMARY:  The  proposed  infonnation 
collection  requirement  described  below 
has  been  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review,  as  required  by  the  Paperwork 
Reduction  Act.  The  Department  is 
soliciting  public  comments  on  the 
subject  proposal. 

DATES:  Comments  due  date:  January  13. 
1997. 

ADDRESS:  Interested  persons  are  invited 
to  submit  comments  regarding  this 
proposal.  Comments  must  be  received 
within  thirty  (30)  days  from  the  date  of 
this  Notice.  Comments  should  refer  to 
the  pn^Kwal  by  name  and/or  OMB 
approval  number  and  should  be  sent  to: 
Joseph  F.  Lackey.  Jr.,  OMB  Desk  Officer, 
Office  of  Management  and  Budget, 
Room  10235.  New  Executive  Office 
Building,  Washington,  DC  20503. 
FOR  FURTHER  INFORMATION  CONTACT: 
Kay  F.  Weaver.  Reports  Management 
CXGcer,  Department  of  Housing  and 
Urban  Development.  451  7th  Street. 
Southwest.  Washington,  DC  20410. 
teleph(Hie  (202)  708-0050.  This  is  not  a 
toll-free  number.  Copies  of  the  proposed 
forms  and  other  available  documents 
submitted  to  OMB  may  be  obtained 
from  Ms.  Weaver. 
SUPPUMCMTARY  INFORMATION:  The 
Department  has  submitted  the  proposal 
for  the  collection  of  information,  as 
described  below,  to  OMB  for  review,  as 
required  by  the  Paperwork  Reduction 
Act  (44  U.S.C  Chapter  35). 

The  Notice  lists  the  following 
information:  (1)  the  title  of  the 
inftnmation  collection  proposal;  (2)  the 
office  of  the  agency  to  collect  the 
information;  (3)  the  OMB  approval 
number,  if  applicable;  (4)  the 
description  of  the  need  for  the 
information  and  its  proposed  use;  (5) 


the  agency  form  numbw,  if  applicaUe; 
(6)  what  members  of  the  public  will  be 
afiected  by  the  proposal;  (7)  how 
frequently  information  suborissions  will 
be  required;  (8)  an  estimate  of  the  total 
number  of  hours  needed  to  prepare  the 
information  submission  including 
number  of  respondents,  frequency  of 
response,  and  hours  of  response;  (9) 
whether  the  proposal  is  new,  an 
extension,  reinstatement,  or  revision  of 
an  information  collection  requirement; 
and  (10)  the  names  and  telephone 
numbers  of  an  agency  official  familiar 
with  the  {Hvposal  and  of  the  OMB  Desk 
Officer  for  the  Department 

AodMrilT:  Section  3507  of  tlie  Papaiwork 
Reduction  Act  of  1995. 44U.S.C  35.  as 
amended. 

Dated:  November  5, 1996. 
David  S.CiMy, 

Acting  Director,  Infonnation  Resources, 
h4anagement  Policy  and  Management 
Diviaon. 

Notkc  ofSafamianon  of  Prapoaed 
InfiDrmation  CoUecdoa  to  OMB 

Title  of  Proposal:  Report  of  Tenants 
Accounts  Receivable  (TARS) — Indian 
Housing  Program.. 

Office:  Public  and  Indian  Housing. 

OMB  Approval  Number:  None. 

Description  of  the  Need  for  the 
Information  and  its  Pmposed  Use: 
Indian  Housing  Authorities  (IHAs) 
prepare  information  on  tenant  accounts 
for  each  Annual  Contributions  Contract 
(ACC)  executed.  This  information  is 
submitted  to  HUD.  HUD  uses  the 
information  to  monitor  the  efiiectiveness 
of  rent  collection  procedures  employed 
by  IHAs.  HUD  will  also  input  the  data 
into  the  Management  Information 
Retrieval  System  (MIRS). 

Form  Number:  HUD-53020. 

Respondents:  State,  Local,  or  Tribal 
Government. 

Frequency  of  Submission:  Annually,   . 
Semi-annually,  or  On  Occasion. 

Reporting  Burden: 


Number  of 
respondents 


Frequency  of 
response 


Hours.per 
response 


Burden 
Iwurs 


HUD-53020 


189 


1-4.5 


1,198 


Total  Estimated  Burden  Hours:^19S. 

Status:  New. 

Contact:  Jo  Ann  Teiken,  HUD,  (202) 
755-0088  xl31;  Joseph  F.  Lackey,  Jr., 
OMB.  (202)  395-7316. 


'  Dated:  November  5, 1996. 

[FR  Doc  96-31735  Filed  12-12-96;  8:45  am] 
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ACTION:  Notice. 


r:  The  proposed  information 

collection  requirement  described  below 
has  been  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review,  as  required  by  the  Paperwork 
Reduction  Act.  The  Department  is 
soliciting  public  comments  on  the 
subject  proposal. 

dates:  Comments  due  date:  January  13, 
1997. 


B:  Interested  persons  are 

invited  to  submit  comments  regarding 
this  proposal.  Comments  must  be 
received  within  thirty  (30)  days  fixan  the 
date  of  this  Notice.  Comments  should 
refer  to  the  proposal  by  name  and/or 
OMB  approval  nimiber  and  should  be 
sent  to:  Joseph  F.  Lackey,  Jr.,  OMB  DoA 
Officer,  Office  of  Management  and 
Budget.  Room  10235.  New  Executive 
Office  Building.  Washington.  DC  20503. 
FOR  FURTHBI MVONMATION  CONTACT:  Kay 
F.  Weaver.  Reports  Management  Officer, 
Department  of  Housing  and  Urban 
Development.  451  7th  Street. 
Southwest,  Washington.  DC  20410. 
telephone  (202)  708-0050.  This  is  not  a 
toll-free  number.  Copies  of  the  proposed 
forms  and  other  available  documents 
submitted  to  OMB  may  be  obtained 
from  Ms.  Weaver. 
aUPPLBCNTARY  MPOfMATION:  The 
Department  has  submitted  the  proposal 


for  the  collection  of  information,  as 
described  below,  to  C^IB  for  review,  as 
required  by  the  Papmwoiii  Reduction 
Act  (44  U.S.C  Chapter  35). 

The  Notice  Usts  the  following 
inlwmation:  (1)  The  title  of  the 
inform^don  collection  proposal;  (2)  the 
ofBoe  of  the  agency  to  collect  the 
inCormation;  (3)  thie  OMB  approval 
number,  if  applicable;  (4)  the         »  ~ .  -^ . 
description  of  the  need  for  the 
infonnation  and  its  proposed  use;  (5) 
the  agency  form  number,  if  applicable; 
(6)  what  members  of  die  public  will  be 
affected  by  the  proposal;  (7)  how 
frequently  infionnation  subraissiaos  will 
be  required;  (8)  an  estimate  of  the  total 
numbar  of  hours  needed  to  prepare  the 
information  submission  including 
number  of  respondents,  frequency  of 
response,  and  hours  of  response;  (9) 
whether  the  proposal  is  new.  an 
extensian,  reinstatement,  or  revision  of 
an  information  collection  requirement; 
and  (10)  the  names  and  telephone 
numben  of  an  agency  official  familiar 
with  the  proposal  and  of  the  OMB  Desk 
Officer  for  the  Department. 

Auliifily;  SectioB  3507  of  the  Paperwork 
Raductitti  Act  of  1995. 44  U.S.C  35.  as 
amended. 


Dated:  November  5, 1996. 
ItavMS.CrM7, 

Acting  Director,  Infonnation  Retources, 
ManagBBtent  Policy  and  ManaganmA 
Division. 

Notice  af  Submisskw  of  Propo— d 
Informatkn  CoUection  to  OMB 

Title  ofPropoaal:  Applicaticm 
Requironents  for  Indian  HOME  Program 
(FR-2880). 

Office:  Public  and  Indian  Housing. 

OMB  Approval  Number:  2577-0191. 

Description  of  the  Need  for  the 
Infonnation  and  Its  Propped  Use:  The 
infonnation  collected  is  required  by  the 
HCM«^  Investment  Partneruiips  Act 
Indian  Tribes,  including  Alaska  Indians, 
Aleuts,  and  Eskimos,  and  any  Alaskan 
Native  Village  of  the  U.S.  (ehgible 
applicants)  will  submit  an  application, 
certifications,  a  narrative,  and 
supporting  documentation  that  are 
responsive  to  selection  criteria.  The 
information  provided  to  HUD  will  be 
reviewed  and  evaluated  against  rating 
criteria  for  possible  grant  funding. 

Fonn  Number:  HUD-4121,  HUD- 
4122,  HUI>-4123.  HUD-412S,  and 
HUD-4126. 

Respondents:  State,  Local,  or  Tribal 
Governments. 

Frequency  of  Submission:  Annually 
and  on  Occasion. 

Reporting  Burden: 


Number  of  re- 
spondents 


Frequency  of 


Hours  per 
response 


Burden 

houre 


HOtUIE  Program  — 
IC08G  Program 


80 
220 


40 
40 


3,200 
8.800 


Totpl  Estimated  Burden  Hours: 
12,000. 
Status:  Reinstatement,  without 


Contact:  Devid  Pass.  HUD.  (202)  755- 
0102  xll9;  Joseph  F.  Lackey.  Jr.,  OMB, 
(202) 395-7316. 

Dated:  Novemtier  5. 1996. 
(PR  Doc  96-31736  Filed  12-12-96;  8:45  ami 
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Pocket  No.  Fn-4124-4»-18l 

Federal  Propefty  Suitable  as  Facilities 
To  Assist  the  Homelees 

AQENCY:  Office  of  the  Assistant 
Secretary  for  Community  Planning  and 
Development.  HUD. 
ACTKM:  Notice. 


r:  This  Notice  identifies 
unutilized,  underutilized,  excess,  and 
surplus  Federal  property  reviewed  by 
HUD  for  suitability  for  possible  use  to 
assist  the  homeless. 


FOR  FURTMBI  MFORMATION  CONT  ACT: 
Mark  Johnston,  room  7256,  Department 
of  Housing  and  Urban  Developmmit, 
451  Seventh  Street  SW,  Washington.  DC 
20410:  telephone  (202)  708-1 226;' TDD 
number  for  the  hearing-  and  speech- 
impaired  (202>  708-2565  (these 
telephone  numbers  are  not  toll-free),  or 
call  the  toll-free  Title  V  information  line 
at  1-800-927-7588. 

SUPPLBfENTARY  MFORMATION:  In 
accordance  with  24  CFR  Part  581  and 
section  501  of  the  Stewart  B.  McKinney 
Homeless  Assistance  Act  (42  U.S.C. 
11411),  as  am«ided,  HUD  is  publishing 
this  Notice  to  identify  Federal  buildings 
and  other  real  property  that  HUD  has 
reviewed  for  suitability  for  use  to  assist 
the  homeless.  The  properties  were 
reviewed  using  infbrmation  provided  to 
HUD  by  Federal  landholding  agencies 
regarding  unutilized  and  tmderutilized 
buildings  and  real  property  controlled 
by  such  agencies  or  by  GSA  regarding 
its  inventory  of  excess  or  siuplus 


Federal  property.  This  Notice  is  also 
publishMl  in  order  to  comply  with  the 
December  12, 1988  Court  Order  hi 
National  Coalition  for  the  Homeless  v. 
Veterans  Administration,  No.  88-2503- 
OG  (D  J).C). 

Properties  reviewed  are  listed  in  this 
Notice  according  to  the  follo%ving 
categories:  Suitable/available,  suitable/ 
unavailable,  suitable/to  be  excess,  and 
unsuitable.  The  properties  listed  in  the 
three  suitable  categories  have  been 
reviewed  by  the  loadholding  agencies, 
and  each  agency  has  transmitted  to 
HUD:  (1)  Its  intention  to  make  the 
property  available  for  use  to  assist  the 
homeless,  (2)  its  intention  to  declare  the 
property  excess  to  the  agency's  needs,  or 
(3)  a  statement  of  the  reasons  that  the 
property  cannot  be  declared  excess  or 
made  available  for  use  as  facilities  to 
assist  the  homeless. 

Properties  Usted  as  suitable/available 
will  be  available  exclusively  for 
homeless  use  for  a  period  of  60  days 
froin  the  date  of  this  Notice.  Homeless 
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assistance  providers  interested  in  any 
such  property  should  send  a  written 
expression  of  interest  to  HHS,  addressed 
to  Brian  Rooney,  Division  of  Property 
Management,  Program  Support  Center, 
HHS.  room  5B-41,  5600  Fishers  Lane, 
Rockville,  MD  20857;  (301)  443-2265. 
(This  is  not  a  toll-firee  nuinber.)  HHS 
will  mail  to  the  interested  provider  an 
appHcation  packet,  which  will  include 
instructions  for  completing  the 
application.  In  order  to  maximize  the 
opportimity  to  utilize  a  suitable 
property,  providers  should  submit  their 
written  expressions  of  interest  as  so(hi 
as  possible.  For  complete  details 
concerning  the  processing  of 
applications,  the  reader  is  encouraged  to 
reter  to  the  interim  rule  governing  this 
program,  24  CFR  Part  581. 

For  properties  listed  as  suitable/to  be 
excess,  that  property  may,  if 
subsequently  accepted  as  excess  by 
GSA,  be  made  available  for  use  by  the 
homeless  in  accordance  with  applicable 
law.  subject  to  screening  for  other 
Federal  use.  At  the  appropriate  time, 
HUD  will  publish  the  pro{)«rty  in  a 
Notice  showing  it  as  either  suitable/ 
available  or  suitable/unavailable. 

For  properties  listed  as  suitable/  "* 
unavailable,  the  landholding  agency  has 
decided  that  the  property  cannot  be 
declared  excess  or  made  available  for 
use  to  assist  the  homeless,  and  the 
property  will  not  be  available. 

Properties  listed  as  unsuitable  will 
not  be  made  available  for  any  other 
purpose  for  20  days  firom  the  date  of  this 
Notice.  Homeless  assistance  providers 
interested  in  a  review  by  HUD  of  the 
determination  of  unsuitability  should 
call  the  toll  free  information  line  at  1- 
800-027-7588  for  detailed  instructions 
or  write  a  letter  to  Mark  Johnston  at  the 
address  listed  at  the  b^hming  of  this 
Notice.  Included  in  the  request  for 
review  should  be  the  property  address 
(including  zip  code),  the  date  of 
publication  in  the  Federal  Register,  the 
landholding  agency,  and  the  property 
number. 

For  more  information  regarding 
particular  properties  identified  in  this 
Notice  (i.e.,  acreage,  floor  plan,  existing 
sanitary  focilities,  exact  street  address), 
providers  should  contact  the 
appropriate  landholding  agencies  at  the 
following  addresses:  Air  Force:  Ms. 
Barbara  Jenkins,  Air  Force  Real  Estate 
Agency,  (Area-MI),  Boiling  Air  Force 
Base,  112  Luke  Avenue,  Suite  104, 
Building  5683,  Washington,  DC  20332- 
8020;  (202)  767-4184;  GSA:  Mr.  Brian 
K.  Polly,  Assistant  Commissioner, 
General  Services  Administration,  OfBce 
of  Property  Disposal,  18th  and  F  Streets, 
NW,  Washington.  DC  20405;  (202)  501- 
2059;  Navy:  Mr.  John  J.  Kane,  Deputy 


Division  Director,  Department  of  the 
Navy,  Real  Estate  Operations.  Naval 
Facilities  Engineering  Command.  Code 
241A.  200  Stovall  Street.  Alexandria. 
VA  22332-2300;  (703)  325-0474; 
Transportation:  Mr.  Qvwford  F.  Grigg. 
Director,  Space  Management.  SVC-140, 
Transportation  Administrative  Service 
Center.  Department  of  Transportation. 
400  7th  Stiwet.  SW.  Room  2310. 
Washington.  DC  20590;  (202)  366-4246; 
(These  are  not  toll-free  numbers). 

Dated:  December  6, 1996. 
facfide  M.  Lawing. 

Deputy  Assistant  Secretary  for  Economic 
Devdopment. 

Title  V,  Federal  Sorphis  Properly  Program 
Federal  Register  Report  For  12/13^ 

Suttable/Available  Propertias 

Buildings  (by  State) 

Hawaii 

Bldg.Sl80 

Naval  Station,  Ford  Island 

Pearl  Harbor  Co:  Htmolulu,  HI  96860-    ' 

Landholding  Agency:  Navy 

Property  Number  779640039 

Status:  Unutilized 

Comment:  3412  sq.  ft.,  2-«tory,  most  recpnt 

use — bomb  shelter,  off-site  use  only. 

relocation  may  not  be  feasible. 
Bldg.  S181 

Naval  Station,  Ford  Island 
Pearl  Harbor  Co:  Honolulu,  HI  96860- 
Landholding  Agency:  Navy 
Property  Number  779640040 
Status:  Unutilized 
Comment  4258  sq.  ft.,  l-stoiy,  most  recent 

use — bomb  shelter,  off-site  use  only, 

relocation  may  not  be  feasible. 
Bldg.  219 

Naval  Station,  Ford  Island 
Pearl  Harbor  Co:  Honolulu,  HI  96860- 
Landholding  Agency:  Navy 
Property  Number  779640041 
Status:  Unutilized 
Comment:  620  sq.  ft,  most  recent  use — 

damage  control,  off-site  use  only, 

relocation  may  not  be  feasible. 
Bldg.  220 

Naval  Station,  Ford  Island 
Pearl  Harbor  Co:  Honolulu.  HI  96860- 
Landholding  Agency:  Navy 
Property  Number:  779640042 
Status:  Unutilized 
Comment  620  sq.  ft,  most  recent  use — 

damage  control,  off-site  use  only, 

relocation  may  not  be  feasible. 
Bldg.  222 

Naval  Station,  Ford  Island 
Pearl  Harbor  Co:  Honolulu,  HI  96860- 
Landholding  Agency:  Navy 
Property  Number:  779640043 
Statais:  Unutilized 
Comment:  620  sq.  ft.,  most  recent  i 

damage  control,  off-site  use  only, 

relocation  may  not  be  fpasible. 

Kansas 

Federal  Office  Building 

400  Houston  Street 

Manhattan  Co:  Riley,  KS  66502- 


Landholding  Agency:  GSA 

Property  Number.  549640014 

Status:  Underutilized 

Comment  portion  of  11396  sq.  ft.  bldg.,  IV^ 

stoiy  w/basement,  most  recent  use-— office/ 

storage. 
GSA  Number  7-G-^CS-0519  i  ' 

Maine 

51  Housing  Units  w/garages 
Charleston  Family  Housing  Complex 
Maxwell  Lane  ft  Randolph  Drive 
Bangor  Co:  Penobscot,  ME  04401- 
Landholding  Agency:  GSA 
Property  Number  549640012 
Status:  Excess 

Comment:  1300  sq.  ft.  each.l-story. 
GSA  Numbw:  1-I>-ME-5?6H 

Michigan 

Seul  Choix  Point  Light 
Gulliver  Co:  Schoolcraft,  Ml  49840- 
Landholding  Agency:  GSA 
Property  Number  549640005 
Statiu:  Excess 

Comment:  1000  sq.  ft  lighthouse,  lease  with 
Gulliver  Historical  Society  thru  Dec.  2009. 
GSA  Number  1-U-MI-679A 

Texas 

Bldg.  110 

Fort  Crockett/43rd  St  Housing 
Galveston  Co:  Galveston,  TX  77553- 
Landholding  Agency:  DOT 
Property  Number  879630006 
Status:  Unutilized 

Comment:  500  sq.  ft,  most  recent  use — 
garage,  historic  properties. 

Bldg.  109 

F«t  Crockett/43rd  St  Housing 

Galveston  Co:  Galveston.  TX  77553- 

Landholding  Agency:  DOT 

Property  Number  879630007 

Status:  Unutilized 

Comment:  2880  sq.  ft.  per  floor,  2-story,  most 

recent  use — residential,  historic  properties. 
Bldg.  428 

Port  Crockett/53rd  St  Housing 
Galveston  Co:  Galveston.  TX  77553- 
Landholding  Agency:  DOT 
Property  Number  879630009 
Status:  Unutilized 
Commoit:  2700  sq.  ft,  most  recent  use — 

warebouse/offioB,  historic  properties. 
Bldg.  433 

Fort  Crockett/53rd  St  Housing 
Galveston  Co:  Galveston,  TX  77553- 
Landholding  Agency:  DOT 
Property  Number  879630010 
Status:  Unutilized 
Comment  1632  sq.  ft  per  floor,  2-story,  most 

recent  use — residential,  historic  properties. 
Bldg.  439 

Fort  Crockett/53rd  St  Housing 
Galveston  Co:  Galveston,  TX  77553- 
Landholding  Agency:  DOT 
Property  Number  879630011 
Status:  Unutilix^ 
Comment  1632  sq.  ft  per  Qoot,  2-story,  most 

recent  use — residential,  historic  pn^ierties. 
Bldg.  440 

Fort  Crockett/53rd  St  Housing 
Galveston  Co:  Galveston,  TX  77^53- 
Landholding  Agency:  DOT 
Property  Number  879630012. 
Status:  Unutilized 
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Commant:  1632  sq.  ft  per  floor.  2-story,  most 
racent  uae— rosidantMl,  historic  properties. 

BIdg.  441 

Port  Crockett/53rd  St  Housing 
Galveston  Co:  Galveston.  TX  77553- 
L^ndholding  Agency:  DOT 
Property  Number  879630013 
Status:  Unutilized 

Comment:  1632  sq.  ft.  per  floor,  2-story,  most 
recent  use — residential,  historic  properties. 

Bldg.  442 

Port  Crockett/S3rd  St  Housing 
Galveston  Co:  Galveston,  TX  77553- 
Landholding  Agency:  DOT 
Property  Niunber  879630014 
Status:  Unutilized 

Comment:  1632  sq.  ft  per  fkxx,  2-story,  most 
recent  use — residential,  historic  properties. 

Bldg.  106 

Port  Crockett/Seawall  Blvd.  Housing 
Galveston  Co:  Galveston,  TX  7^553- 
Landholding  Agency:  DOT 
Property  Number  879630015 
Status:  Unutilized 

Comment  2000  sq.  ft.,  most  recent  use^ 
garage,  historic  properties. 

Bldg.  105 

Port  Crockett/Seawall  Blvd.  Housing 
Galveston  Co:  Galveston,  TX  77553- 
Landholding  Agency:  DOT 
Property  Number  879630016 
Status:  Unutilized 

Comment:  1634  sq.  ft.  per  floor,  2-story,  most 
recent  use — residential,  historic  properties. 

Bldg.  104 

Port  Crockett/Seawall  Blvd.  Housing 
Galveston  Co:  Galveston.  TX  77553- 
Landholding  Agency:  DOT 
Property  Number  879630017 
Status:  Unutilized 

Comment  1634  sq.  ft  per  floor,  most  recent 
use — residential,  historic  properties. 

Bldg.  103 

Port  Crockett/Seawall  Blvd.  Housing    . 
Galveston  Co:  Galveston.  TX  77553- 
Landholding  Agency:  DOT 
Property  Number:  879630018 
Status:  Unutilized 

Comment:  1634  sq.  ft  per  floor,  2-story,  most 
recent  use — residential,  historic  properties. 

Bldg.  102 

Port  Crockett/Seawall  Blvd.  Housing 
Galveston  Co:  Galveston,  TX  77553- 
Landholding  Agency:  DOT 
Property  Number:  879630019 
Status:  Unutilized 

Comment  1634  sq.  ft  per  fkior.  2-story,  most 
recent  use — residential,  historic  propCTties. 

■Virginia 

Bldg.  1470 
509  King  Street 
Portsmouth.  VA  23704- 
Landholding  Agency:  Navy 
Property  Number  779640044 
Status:  Unutilized 
Comment  21445  sq.  ft.  3-story. 

Land  (by  State) 

Maine 

Irish  Ridge  NEXRAD  Site 

L<HingAPB 

Port  Pairfield  Co:  Aroostook,  ME  04742- 

Landholding  Agency:  Air  Porce 

Property  Number  189640017 


Status:  Unutilized 

Comment  3.491  acres  in  fiae  simple. 

Patten  Communications  Site 
LoringAPB 

Stacyville  Co:  Herseytown  ME  04743- 
Landholding  Agency:  Air  Porce 
Property  Number  189640018  ,.<  " 

Status:  Unutilized  ^' 

Comment:  19.3  acres  in  flee  simple  phis 
access  easements. 

Texas 

Port  Hood  Training  Area  •:    • 

Pt  Hood  Co:  Coryell.  TX        *         >*  - 

Landholding  Agency:  GSA 

Property  Number  549640004 

Status;  Excess 

Comment:  4.808  acres,  most  recent 

training  area. 
GSA  Number  7-D-TX-49&-CG. 

SuttaUa/UiuraiUile  Propertka 

Buildings  (by  Statt) 

Texas 

Bldg.  115  *5^ 

P(Ht  Crockett/43rd  St  Housing 
Galveston  Co:  Galveston.  TX  77553- 
Landholding  Agency:  IXTT 
Property  Niunber  879630001         if 
Status:  Unutilized  "^ 

Comment  500  sq.  ft,  most  recent ' 

garage,  historic  properties.  /-  .^  .^ 

Bldg.  114  ,.  •       -.. 

Fort  Crocket/43rd  St  Housing 
Galveston  Co:  Galveston.  TX  77553-    '-  ■  ,•-.• 
landholding  Agency:  DOT  •.-, 

Property  Number  879630002  * 

Status:  Unutilized 
Comment  3150  sq.  ft  per  floor,  2-story,  most 

recent  use— residence,  historic  properties. 

Bldg.  113 

Port  Crocket/43rd  St  Housing 

Galvaston  Co:  Galveston.  TX  77553-        • . 

Landholding  Agency:  DOT 

Property  Number  879630003  ',,  ^^ 

Status:  Unutilized  .         >* 

Comment:  200  sq.  ft,  most  recent  use — 

garage,  historic  properties. 
Bldg.  112  "^A*     s   : 

Port  Crocket/43rd  St  Housing 
Galveston  Co:  Galveston,  TX  77553-        • '  '•  ^ 
Landholding  Agency:  DOT  * 

Property  Number  879630004 
Status:  Unutilized 
Conunent  2680  sq.  ft  p«-  floor,  2-stQry,  most 

recent  use — residential,  historic  properties. 

Bldg.  Ill 

Fort  Crocket/43rd  St  Housing  : , .: 

Galveston  Co:  Galveston,  TX  77553-    •   "  . 
Landholding  Agency:  DOT  "  '   - 

Property  Number  879630005         •.; . 
Status:  Unutilized  --  r  *  • 

Conmient:  2880  sq.  ft.  per  floor,  2-story,  most 
recent  use — residential,  historic  properties. 

West  Virginia  *>--•■ 

Ravenswood  Ihiblic  Access  Site  ,  ^ 

No.  2. 4, 6  Washington  Street  South 

Ravenswood  Co:  Jackson,  WV  26164-   ' 

Landholding  Agency:  GSA 

Property  Number  549640013         '*'    ' 

Status:  Excess 

Comment:  3  bldgs.,  most  recent  use — senior 
citizens  center,  musetmi,  residence, 
preservation  restrictions,  subject  to  lease. 


GSA  Number  4-D-WV-526 
UtMuitable  Propu«as 

BaUdings  (by  State) 

California 

National  Weether  Service  Ofc. 

Kem  County  Airport 

Bakersfield  Co:  Kem,  CA 

Landholding  Agency:  GSA 

Property  Number  549640011 

Status:  Excess 

Reason:  Within  airport  runway  clear  zone. 

CSA  Numbw:  9-C-CA-1481 

Hawaii 

B14g.4 

Naval  Station,  Ford  Island 

Pearl  Harbor  Co:  Honolulu,  HI  96860- 

Landholding  Agency:  Navy 

Property  Number  779640030 

Status:  Unutilized 

Reason:  Extensive  deterioration. 

Bldg.  190 

Naval  Station,  Ford  Island 

Pearl  Harbor  Co:  Honoluhi,  HI  96860- 

Landholding  Agency:  Navy 

Property  Number  779640031 

Status:  Unutilized 

Reason:  Extensive  deterioration. 

Bldg.  310 

Naval  Station,  Ford  Island 

Pearl  Harbor  Co:  Honoluhi.  HI  96860- 

Landholding  Agency:  Navy 

Property  Number  779640032 

Status:  UnutUized 

Reason:  Extensive  deterioration. 

Bldg.  S294 

Naval  Station,  Ford  Island 

Peari  Harbor  Co:  Honolulu,  HI  96860- 

Landholding  Agency:  Navy 

Property  Number  779640033 

Status:  Unutilized 

Reason:  Extensive  deterioration. 

Bldg.  593 

Naval  Station.  Halawa  Landing  Area 

Pearl  Harbtw  Co:  Honolulu.  HI  96860- 

Landholding  Agency:  Navy 

Property  Number  779640034 

Status:  Unutilized 

Reason:  Extensive  detsriontioD. 

Bldg.  Q13 

Naval  Station,  Ford  Island 

Peari  Harbor  Co:  Honolulu,  HI  96860- 

Landholdlng  Agency:  Navy 

Property  Number  779640035 

Status:  Unutilized 

Reason:  Extsnaivv  detarioratioii. 

Bldg.Ql4 

Naval  Station,  Ford  Island 

Pearl  Harbor  Co:  Honolulu,  HI  96860- 

Landholding  Agency:  Navy 

Property  Number  779640036 

Status:  Unutilized 

Reason:  Extensive  deterioration. 

Bldg.  591 

Naval  Station,  Halawa  Landing  Area 

Pearl  Harbor  Co:  Honolulu,  HI  96860- 

Landholding  Agency:  Navy 

Property  Number  779640037 

Status:  Unutilized 

Reason:  Extensive  deterioration. 

Bldg.  592 

Naval  Station,  Halawa  Landing  Area 

Pearl  Harbor  Co:  Honolulu,  HI  9G860- 
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Landholding  Agency:  f4avy  ■     .--''  4°* 
Property  Number  779640038  ->.f  • 

Status:  UnutilizBd  { 

Reason:  Extensive  deterioration. 

North  Carolina 

BIdg.  94,  Coast  Guard 

Elizabeth  aty  Co:  Pasquotank.  NC  27909- 

Landholding  Agency:  DOT 

Property  Ntunber.  879640004 

Status:  Unutilized 

Reason:  Secured  Ana. 
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Onter  of  tiirriiiiinn 

AQGNCY:  Office  of  the  Assistant 
Secretary  for  Fair  Housing  and  Equal 
Opportunity  (FHEO).  HUD. 
ACTION:  Notice  of  order  of  succession  tat 
the  Assistant  Secretary  for  Fair  Housing 
and  Equal  Opportunity. 

summary:  In  this  notice,  the  Assistant 
Secretary  for  Fair  Housing  and  Equal 
Opporttmity  designates  the  Order  of 
Succession  for  the  position  of  Assistant 
Secretary  for  FHEO,  and  revokes  the 
prior  Order  of  Succession  for  this 
portion. 

EFFECTIVE  DATE:  November  12, 1996. 
FOR  FURTHBt  WTOnMATlOM  OONT ACT: 
Dianne  D.  Taylor,  Administrative 
Officer.  Office  of  Fair  Housing  and 
Equal  Opportunity,  Administrative 
Support  and  Training  Division, 
Department  of  Housing  and  Urban 
Development,  451  7th  Street,  SW,  Room 
5124.  Washington,  DC  20410-2000; 
telephooe  (202)  708-2701.  (lliis  is  not 
a  toll-fitee  number].  A 
telecommunication  device  for  hearing 
impaired  persons  (TDD)  is  available  at 
1-800-543-8294. 

SUPPLBMENTARY  MFORMATION:  In  this 
document,  the  Assistant  Secretary  for 
Fair  Housing  and  Equal  Opportunity  is 
issuing  the  Order  of  Succession  of 
officials  authorized  to  serve  as  Acting 
Assistant  Secretary  for  FHEO  when,  by 
reason  of  absence,  disability,  or  vacancy 
in  office,  the  Assistant  Secretary  for 
FHEO  is  not  available  to  exercise  the 
powers  or  perform  the  duties  of  the 
Office.  This  revised  Order  of  Succession 
is  being  issued  due  to  a  reorganization 
of  the  Office  of  the  Assistant  Secretary 
for  FHEO. 

Accordingly,  the  Assistant  Secretary 
for  FHEO  designates  the  following 
officials  in  the  order  specified  to  act  for 
and  assume  the  powers  of  the  Assistant 
Secretary  for  FHEO; 

Section  A.  Order  of  Succession 

During  any  period  when,  by  reason  of 
absence,  disability,  or  vacancy  in  office, 


the  Assistant  Secretary  for  Fair  Housing 
and  Equal  Opp<Mtunity  is  not  available 
to  exercise  &e  powers  or  perform  the 
duties  of  the  Office  of  the  Assistant 
Secretary  for  FHEO,  the  following  are 
hereby  designated  to  serve  as  Acting 
Assistant  Secretary  for  FHEO; 

(1)  Deputy  Assistant  Secretary  for 
Enfbrcement  and  Investigations; 

(2)  D^uty  Assistant  Secretary  bu 
Program  Opiaretions  and  Compliance; 

(3)  Deputy  Assistant  Secretary  for 
Operations  and  Management; 

(4)  Office  of  Policy  &  Regulatory 
Initiatives  Director 

(5)  Director,  Office  of  Investigations; 

(6)  Director,  Office  of  Program 
Operations  and  Evaluation; 

(7)  Director,  Office  of  Fair  Housing 
Assistance  and  Voluntary  Programs; 

(8)  IXrector,  Office  of  Management 
and  Field  Coordination; 

(9)  Director,  Office  of  Program 
Compliance  and  Disability  Rights; 

Sectkiii  B.  Anthiwity  Revoked 

The  Order  of  Succession  of  the 
Assistant  Secretary  for  FHEO,  publi^ed 
in  the  Federal  R^^er  on  April  15, 
1995,  at  58  FR  7809,  is  hereby  revoked. 

Authorit]r:  Sec.  7(d)  Department  of 
Housing  and  Urban  Etevelopmoit  Act, 
42  U.S.C  3535(d). 

Dated:  November  12, 1996. 
EUzabathiLlidia. 

Assistant  Secntarffor  Fair  Housing  and 
Equal  Opportunity. 
[FR  Doc  96-31640  Filed  12-12-96;  8:45  am] 


DEPARTMBIT  OF  THE  MTERIOR 

Flah  and  WHdHfe  Swvice 

NOiiovoi  Hiwfii  lo  iTspera  8 
wOlTipreiMiiSnre  nMnaganieni  rwn 
A— odeted  EnvironiiMntal  Document 

summary:  This  notice  advises  the  public 
that  the  U.S.  Fish  and  Wildlife  Service 
.(Service)  intends  to  gather  information 
necessary  to  prepare  a  Comprehensive 
Management  Pl^  (CMP)  and  an 
environmental  document 
(environmental  assessment  or 
environmental  impact  statement)  for 
Little  Pend  Oreille  National  Wildlife 
Refuge,  Stevens  Coimty.  Washington. 
The  Service  is  furnishing  this  notice  in 
compliance  with  service  CMP  policy 
and  the  National  Environmental  Policy 
Act  (NEPA)  and  implementing 
regulations:  (1)  To  advise  other  agencies 
and  the  public  of  our  intentions,  and  (2) 
to  obtain  suggestions  and  information 
on  the  scope  of  issues  to  include  in  the 
environmental  document 


DAta:  WrittMi  comments  should  be 
received  on  or  before  January  13, 1997. 
ADDRESSES:  Address  comments  and 
requests  for  more  infonnati<Mi  to:  Refuge 
Manager.  Little  Pend  Oreille  National 
Wildhfe  Refuge,  1310  Bear  Creek  Road. 
Colville,  Washington  99114. 
SUPPt-CMOITARY  MF0RMATK3N:  The 
Service  started  the  comprehensive 
management  planning  process  for  Little 
Pend  Oreille  National  Wildlife  Refuge 
(Little  Pend  Oreille  NWR)  in  1995.  We 
held  open  houses  at  the  Refuge 
headquarters  in  July  and  October  1995, 
and  a  public  meeting  in  Colville, 
Washington  in  October  1995.  We 
recorded  issues  and  concerns  expressed 
by  people  at  these  gatherings  and  have 
also  received  written  comments.  The 
Service  informed  people  of  the  open 
houses  and  meeting  through  special 
mailings,  newspaper  articles,  and  radio 
announceiqints.  Comments  received  to 
date  mil  be  considered  in  the 
development  of  the  CMP  and  NEPA 
documentation. 

It  is  U.S.  Fish  and  Wildlife  Sovioe 
policy  to  have  all  lands  within  the 
Naticmal  Wildlife  Refiige  System 
managed  in  accordance  with  an 
approved  CMP.  The  CMP  guides 
management  decisions  and  identifies 
refuge  goals,  long-range  objectives,  and 
strategies  for  achieving  refiige  purposes. 
Public  input  into  this  planning  process 
is  encouraged.  The  CMP  will  provide 
other  agencies  and  the  public  with  a 
dear  imdostanding  of  the  desired 
conditions  for  the  Refuge  and  how  the 
Service  will  implement  managemnt 
strategies. 

Established  in  1939.  the  Service 
managed  Little  Pend  Oreille  NWR  until 
1965,  when  the  Washington  Department 
of  Fish  and  Wildlife  assumed 
management  through  a  cooperative 
agreemmt.  In  1994,  the  Service  resumed 
management.  We  need  a  CMP  because 
no  formal,  long-term  management 
direction  exists  for  managing  Little  Pend 
Oreille  NWK  Until  the  CMP  is 
completed,  Refuge  management  will  be 
guided  by  official  Refuge  purposes; 
Executive  Order  8104;  Federal 
legislation  regarding  management  of 
national  wildlife  refuges;  and  other 
legal,  regulatory  and  policv  guidance^ 

Upon  implementation,  tne  CMP 
would  apply  only  to  Fednal  lands 
within  the  boundaries  of  Little  Pend 
Oreille  NWK  Issues  to  be  addressed  in 
the  plan  include  grazing,  pests 
including  noxious  weeds,  degraded 
aquatic  and  riparian  habitats, 
overstocked  forest  habitats.  Air  Force 
Survival  School  training,  and  public 
uses.  The  plan  will  include  the 
following  topics: 
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(a)  Habitat  management,  including 
management  of  forest,  riparian  areas, 
water  courses,  reservoirs,  wetlands,  old 
Corm  fields,  and  meadows; 

(b)  Wildlife-population  management, 
including  federally-listed  endangered 
and  threatened  species,  migratory  birds, 
and  native  mammals  and  fish; 

(c)  Public  use  management,  including 
hunting,  fishing,  trapping.  ¥vildlife 
obenvation  and  photography, 
environmental  education,  camping, 
horseback  riding,  mountain-bike  riding, 
and  snowmobiling; 

(d)  Cultural  resource  idetitification 
and  protection;  and 

(e)  Management  of  other  spedtti  uses 
including  military  training. 

Alternatives  that  address  the  issues 
and  management  strategies  associated 
with  these  topics  will  be  included  in  the 
environmental  document. 

We  have  evaluated  and  grouped 
concerns,  issues,  and  opportunities 
identified  by  various  publics  to  date  in 
the  following  categories:  Wildlife, 
wildlife  habitat,  recreation,  and  Air 
Force  training.  With  the  publicati(Hi  of 
this  notice,  the  public  is  encouraged  to 
send  written  comments  on  these  and 
other  issues,  courses  of  action  that  the 
Service  should  consider,  and  potential 
impacts  that  could  result  from  CMP 
implementation  on  Little  Pend  Oreille 
NWK.  Comments  already  received  are 
on  record  and  need  not  be  resubmitted. 

The  environmental  review  of  this 
project  will  be  conducted  in  accordance 
writh  the  requirements  of  the  National 
Environmental  PoUcy  Act  of  1969,  as 
amended  (42  U.S.C.  4321  et  seq.),  NEPA 
Regulations  (40  CFR  1500-1508),  other 
appropriate  Federal  laws  and 
regulations.  Executive  Order  12996,  and 
Service  policies  and  procedures  for 
compliance  with  those  regulations. 

We  estimate  that  the  draft 
environmental  document  will  be 
available  by  October  1997. 

Dated:  Decembw  6, 1996. 
John  H.  OoaiMl. 

Acting  Begioaal  Director,  Region  1,  Portland, 
Oregon. 
(PR  Doc.  96-31679  Filed  12-12-96;  8:45  ami 
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Notice  of  Availability  of  the  nndlng  of 
No  Significant  impact  and  Supportfng 
Environinentei  Aeaaaament  involving 
ttia  Propoaed  Statement  Plan 
Amendment  of  Land  Uee  Plana  in 
Arizona  for  implementation  of  Arizona 
Standardafor  Itangeiand  Haellhand 
Quidelinea  for  Qruing  Administration 

AQSICV:  Bureau  of  Land  Management, 
Interior.  ^ -.•     p, 

ACTKM:  Notice  of  availability    ■ 

summary:  In  aecordanoe  with  Section 
202  of  the  National  Environmental 
Policy  Act  of  1^9,  an  environmental 
assessment  (EA)  on  the  proposed 
Statewide  Plan  Amendment  for 
Implementation  of  Arizona  Standards 
and  Guidelines  has  been  prepared.  The 
Proposed  Action  would  amend  Arizona 
BIM  land  use  plans  (Resource 
Management  Plans,  Management 
Framework  Plans  and  amendments) 
containiDg  decisions  which  conflict 
with  the  Proposed  Arizona  Standards 
and  Guidelines. 

The  EA  was  written  to  assess  the 
impacts  associated  with  changing  land 
use  plan  decisions.  The  revised 
decisions  will  bring  the  affected  plans 
and  Arizona  Standards  and  Guidelines 
into  conformance.  Based  on  the  analysis 
of  potential  environmaatal  impacts 
completed  to  this  point,  a  Finding  of  No 
Significant  Impact  (FCMSI)  is  •  ^ 

anticipated. 

DATES:  Comments  on  the  preliminary 
FONSI,  supporting  EA  involving  the 
proposed  Stetewide  Plan  Amendment 
for  Implementation  of  Arizona 
Standards  and  Guidelines,  and  the 
Proposed  Arizona  Standards  and 
Guidelines  will  be  taken  for  the  next  30 
days  and  must  be  postmarked  by 
January  13, 1997.  -  ''■ 

AOORESSes:  Comments  on  this  action 
are  to  be  sent  to  iCen  Mahoney, 
Standards  and  Guidelines  Team  Leader, 
Bureau  of  Land  Management,  Arizona 
Stete  Office.  222  North  Central  Avenue, 
Phoenix,  Arizona  85004. 
FOR  FURTHER  INFORMATION  CONTACT:  Ken 
Mahoney,  Team  Leader,  Arizona  State 
Office,  222  North  Central  Avenue, 
Phoenix.  Arizona  85004,  Telephcms: 
(602)417-9238. 

SUPPtaeiTARY  MFORMATION:  Three 
alternatives  are  considered  in  the  EA. 
The  no  action  alternative  (continuation 
of  current  management)  provides  a 
baseline  for  comparison  with  other 
alternatives.  The  Proposed  Action  is  to 
change  land  use  plan  decisions  which 
conflict  with  the  Proposed  Arizona 


Standards  and  Guidelines.  This  action 
affects  the  Safibrd  and  Yuma  Resource 
Management  Plans.  Alternative  A 
analyzes  the  effects  of  decision  changes 
as  a  result  of  adopting  the  Fallback 
Standards  and  Guidelines  contained  in 
43  CFR  4100.  Alternative  A  affects  the 
Arizona  Strip,  Safibrd,  and  Yuma 
Resource  Management  Plans. 

Proposed  Arizona  Standards  and 
Guidelines  were  developed  in 
jKiartnership  with  the  Arizona  Resource 
Advisory  Council  and  with  other  public 
input. 

Otlier  Relevaiit  fnfomiation 

Once  the  comments  are  evaluated  and 
appropriate  modifications  made,  the 
Propc»ed  Plan  Amendment,  FONSI,  and 
supporting  EA  will  be  sent  out  for  a  30- 
day  protest  period  as  required  by  BLM 
planning  regulations  (43  1610.5-2).  A 
future  Notice  of  Availability  will  be 
published  initiating  that  protest  period. 

Copies  of  the  Arizona  Strip  District, 
Safibrd  District,  and  Yuma  District 
Resource  Management  Plans  and  the  . 
land  use  plan  conformance  document 
can  be  reviewed  in  the  Public  Rooms  of 
the  BLM  Offices  listed: 
Arizona  State  Office,  222  North  Central 

Avenue,  Phoenix,  Arizona  85004 
Arizona  Strip  Field  Office,  345  East 

Riverside  Drive,  St.  George,  Utah 

84790 
ICingman  Field  Office,  2475  Beverly 

Avenue,  ICingman,  Arizona  86401 
Lake  Havasu  Field  Office,  2610 

Sweetwater  Avenue,  Lake  Havasu 

aty,  Arizona  86406 
Phoenix  Field  Office,  2015  West  Deer 

Valley  Road,  Phoenix,  Arizona  85027 
Safford  Field  Office,  711 14th  Avenue, 

Safford,  Arizona  85546 
Tucson  Field  Office,  12661  East 

Broadway,  Tucson,  Arizona  85748 
Yuma  Field  Office,  2555  Gila  Ridge 

Road,  Yuma,  Arizona  85365-2240 

Public  Input  Requested 

Commtats  on  the  alternatives  and  the 
adequacy  of  the  impact  analyses. 
Comments  are  most  useful  when  they 
address  one  or  more  of  the  following: 

— Errore  in  the  analysis; 

— New  information  that  would  have  a 

bearing  on  the  analysis; 
— Misinformation  that  could  afiiact  the 

outcome  of  the  analysis; 
— ^Requests  for  clarification; 
— ^A  substantive  new  alternative  whose 

mix  of  allocations  differs  from  any  of 

the  existing  alternatives. 
Midiaei  A.  Ferguson, 
Deputy  State  Director,  Resources  Division. 
IFR  Doc.  96-31678  Filed  12-12-96;  8:45  am) 
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IntMitTo  Praparw  EnvlriMmMntal 


AOONCV:  Bureau  of  Land  Management, 
Interior. 

action:  Notice  of  intent  to  prepare  an 
Environmental  Impact  Statement  (EIS) 
for  a  mining  Plan  of  Operations  (POQ) 
amendment  fw  the  Pegasus  Gold 
Corporation.  Florida  Canyon  Mine 
expansion  project  (Amendra«it  #10), 
Pershing  Coimty,  Nevada,  and;  notice  of 
scoping  period  and  public  meetings. 


r:  Pursuant  to  section  102(2)(c) 

of  the  National  Environmental  Policy 
Act  of  1969  and,  and  title  43  of  the  Code 
of  Federal  Regulations,  subpart  3809, 
the  Bureau  of  Land  Management  (BLM) 
will  be  directing  the  preparation  of  an 
EIS  for  the  proposed  development  of  a 
mine  in  Pershing  County,  Nevada.  The 
EIS  will  be  prepared  by  contract  and 
funded  by  the  Pegasus  Gold 
Corporation,  Florida  Canyon  Mining 
Incorporated  (FCMI).  Public  meetings 
will  be  held  to  identify  issues  to  be 
addressed  in  the  EIS,  and  to  encourage 
pubUc  participation  in  the  review 
process.  Representatives  of  the  BLM  and 
FCMI  will  be  summarizing  the  POO  and 
accepting  comments  from  the  audience. 
The  BLM  invites  comments  and 
suggestions  on  the  scope  of  the  analysis. 
DATES:  Two  scoping  meetings  will  be 
held.  The  first  is  on  Tuesday,  January  7, 
1997  at  the  Pershing  Coimty  Community 
Center,  820  6th  St,  Lovelock,  Nevada. 
The  second  «irill  be  Wednesday,  January 


reaourOBS,  land  uaa,  aooess.  recreation, 
social  and  eoimamic  vahias  related  to 
project  development. 

FCMI  has  been  operating  the  Florida 
Canyon  Mine,  an  open-pit  gold  mine, 
since  1986.  The  Florida  Canyon  Mine  is 
located  on  public  and  private  lands      . 
adjacent  to  Intnstate  Highway  80.  in 
Pershing  County,  Nevada, 
approximately  35  miles  northeast  of 
Lovelock  and  ^>proximately  42  miles 
southwest  of  Winnemucca,  Nevada. 

Florida  Canyon  Mine  utes 
conventional  open  pit  mining  methods 
including  drilling,  blasting,  loading,  and 
hauling.  Production  is  currently  at 
approximately  13.7  milUon  tcMis  of  ore 
per  year.  A  portion  is  crushed, 
^glomeratcKi  and  conveyed  to  a  single 
heap  leach  pad.  The  remainder  is  run- 
of-mine  ore,  hauled  directly  to  the  heap 
leach  pad  by  trucks.  VfasiB  rode  is 
delivered  to  %va8te  dumps,  or  backfilled 
into  portions  of  the  mined  out  pit 
Processing  includes  both  a  Merrill- 
Crowa  plant  and  two  carbon  adsorptiGn 
circuits.  There  are  approximately  3,157 
acres  contained  within  the  current  plan 
boundary.  Under  current  authorization, 
the  existing  opoation  will  continue 
mining  through  1997. 

Proposed  operations  would  require  a 
plan  boundary  expansion  of  2,362  acres, 
bringing  the  area  within  the  total  plan 
boundary  to  approximately  5.519  acres. 
Approximately  637  acres  would  oe 
disturbed  by  this  proposal,  of  which  466 
acres  is  BLM-administered  public  land. 


.  akLIpon  approval  of  this  expansion 

8, 1997,  at  the  Winnemucca  F»kl  Office  v^j*^     r*-  . . «-     . 

of  the  BLM,  5100  E.  Winnemucca  Blvd.,     ^ 


Winnemucca,  Nevada.  Both  meetings 
are  scheduled  to  run  firom  7-9  p.m. 
Written  comments  on  the  POO  and 
scope  of  the  EIS  will  be  accepted  until 
the  close  of  business,  January  24, 1997. 
The  Draft  EIS  is  expected  to  be 
completed  by  July  of  1997,  when  the 
document  will  be  made  available  for 
public  review  and  comment. 
AOOncsSES:  Scoping  comments  may  be 
sent  to:  District  Manager,  Winnemucca 
Field  Office  BLM,  5100  E.  Winnemucca 
Blvd.,  Winnemucca,  NV  89445.  Attn: 
Ken  Loda,  Florida  Canyon  Project N^A 
Coordinator.  :  > ' 

FOR  FURTHBl  MFORMATKM  OONT ACT:  Ken 
Loda,  Wimaemuoca  Field  Office  BLM, 
5100  E.  Winnemucca  Blvd., 
Winnemucca  NV  89445,  phone  (702) 
623-1500. 

SUPPLByeiTARY  INFORMATION:  This  EIS 
will  address  the  issues  of  geology, 
minerals,  soils,  water  resources, 
v^etation,  wildlife,  grazing 
management,  air  quality,  aesthetic  , 
resources,  cultural  resources, 
ethnographic  concerns,  paleontologic 


^iroposal.  mining  would  continue 
through  2002  at  approximately  the 
current  level  of  production.  Tlie 
proposed,  dump  expansion  would 
require  304  acres  to  accommodate  an 
additional  117  milliaa  tons  of  waste 
rock  and  up  to  30  million  tons  of  nm- 
of-mine  stockpile. 

A  conveyor  corridor  is  proposed  to 
move  crushed  ore  fircHn  the  existing 
crusher  site  to  the  new  leach  pad.  An 
additional  crusher  would  be  installed 
near  the  proposed  leach  pad  or  the 
existing  crusher  would  be  relocated  near 
that  leach  pad.  The  proposed  leach  pad 
is  sized  to  hold  64  million  tons  of  ore 
and  the  total  lined  pad  area  is 
approximately  203  acres.  A  new  process 
plant  would  be  located  near  the 
proposed  leach  pad.  A  carbon 
adsorption  circuit  with  associated 
ponds  and  a  solution  corridor  firom  the 
existing  solution  ponds  to  the  new 
solution  ponds  is  proposed.  Other 
ancillary  proposed  actions  include  ■ 
reroirting  one  public  access  road, 
relocating  two  stock  water  tanks,  re- 
directing drainages,  and  constructing 
sedimmit  ponds. 


The  mine  would  continue  to  bis  a  i 
discharge  fiacility.  An  annual  r. 
consumptive  use  of  2,000  acre  fiset  of 
fresh  water  is  anticipated,  lite  Florida 
Canyon  Project  area  contains  three 
major  drainages:  Fl<Hida  Canytm, 
Jcdmson  Canyon,  and  Black  Canyon.  In. 
additicm,  numerous  tumamed  drainages 
occur  thiou^out  the  area.  Surftoe  water 
within  tha'project  area  is  limited  to 
ephemeral  streams  resulting  from  snow- 
meh,  precipitation  events,  and 
variations  in  local  geology.  All 
ephemeral  drainages  within  the  prefect 
area  drain  west  toward  the  Humboldt 
River  and  Rye  Patch  Reservoir,  located 
approximately  three  miles  west  of  tiie 
proposed  project  area. 

liie  recumation  plan  includes  re- 
contoiuing  slopes  where  needed  and 
covering  with  a  minimum  of  one  foot  of 
suitable  plant  growth  medium,  th«i 
fertilization  and  seeding.  Detoxification 
of  FCMTs  heap  leach  facilities  would  be 
accomplished  through  natural 
degradation  (volatilization)  of  C3ranida 
and  trace  metal  recovery  by 
conventional  Merrill-CroMre  and/cv 
carbon  adsorption  or  other  smtable 
technology.  Buildings,  process 
structures,  and  other  equifHnent  woidd 
be  removed  fit>m  the  site  at  the  end  of 
mining.  Foundations  would  be  buried  ia 
place  prior  to  growth  medium 
application  and  revegetation. 
Equipment,  electrical  and 
instrumentation,  piping,  miscellaneous 
facing,  and  mobile  trailers  would  also 
be  removed  from  the  site  or  returned  to 
local  vendors. 

The  main  issue  identified  thus  far  in 
the  project  expansion  is  visual  impact 
due  to  the  proximity  of  Interstate  80. 

Federal,  state,  and  local  agencies  and 
other  iiKlividuals  or  organizations  who 
may  be  interested  in  or  affected  by  the 
BLM's  decision  on  the  POO  are  invited 
to  participate  in  the  scoping  process. 
The  Authorized  Officer  will  respond  to 
public  input  and  comment  as  part  of  the 
final  EIS.  The  decision  regarding  the 
proposal  will  be  recorded  as  a  Record  of 
Decision,  which  is  subject  to  appeal 
under  43  CFR  part  4. 

Dsted:  November  26. 1996. 
Ron  Wanker, 

District  Manager,  Winnemacca. 
(PR  Doc.  96-31635  Filed  12-12-96;  8:45  ami 
MLUNO  oooe  4«ia-H&# 
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MoJav»-South«m  Qraat  Baaki 
Reaourca  Advtoory  Counctt;  Noticaof 
Heeling  Looattons  and  TkiMS 

AQENCV:  Bureau  of  Land  Managemoit. 
Interim. 
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action:  Resource  Advisory  Council 
Meeting  Locations  and  Times. 

SUMMARY:  In  accordance  with  tfae 
Federal  Land  Policy  and  Management 
Act  and  tiie  Federal  Advisory 
Cmnmittee  Act  of  1972  (FACA),  5 
U.S.C..  the  Department  of  the  Interior, 
Biueau  of  Land  Management  (B,LM), 
council  meeting  of  the  Mojave-Southem 
Great  Basin  Resource  Advisory  Council 
will  be  held  as  indicated  below.  The 
agenda  includes  a  publicconunent 
period,  discussion  of  laws  and 
regulations  that  pertain  to  grazing,  and 
an  update  of  standards  and  guidelines. 
All  meetings  are  open  to  the  public 
The  pubUc  may  present  written 
comments  to  the  council.  Each  formal 
council  meeting  will  have  a  time 
allocated  for  hearing  public  comments. 
The  public  comment  period  for  the 
council  meeting  is  listed  below. 
Depoiding  of  the  number  of  persons 
wishing  to  commeiU,  and  time  avail^Ie, 
the  time  for  individual  oral  comments 
may  be  limited.  Individuals  who  plan  to 
attend  and  need  further  information 
about  the  meetings,  or  need  special 
assistance  such  assign  language 
interpretation  or  other  reasonable 
accommodations,  should  contact 
Michael  Dwyer  at  the  Las  Vegas  District 
OfBce,  4765  Vegas  Dr..  Las  V^as.  NV 
89108.  telephone,  (702)  647-5000. 
DATES,  TMES:  Date  is  January  8, 1997 
from  8:30  a.m.  to  approximately  4:30 
pjn.  The  council  will  meet  at  the  ELM 
Las  Vegas  District  OfBce,  located  at 
4765  Vegas  Dr..  Las  Vegas,  NV  89108. 
The  public  ccMumoit  period  will  begin 
at  3  p.m. 

SUPPLafBfTARY  MPOMUTION:  The 
purpoee  of  the  council  is  to  advise  the 
Secretary  of  the  Interior,  through  the 
ELM,  on  a  variety  of  planning  and 
management  issues  associated  with  the 
management  of  the  public  lands 
FOA  FURTHER  INF0AMATK3N  CONTACT: 
Lorraine  Buck,  Public  AffBirs  Specialist, 
Las  Vegas  District,  telephone:  (702)  647- 
5000. 

Dated:  December  9, 1996. 
Hiduel  F.  Dwyer, 
District  Manager. 

(FR  Doc.  96-31630  Filed  12-12-96;  8:45  am] 
I  COOK  43i«44C-ll 


(CO-400-07-1 820-00-1784) 

Colorado  Resource  Advisory  Council 
Meetings 

AGENCY:  Bureau  of  Land  Management, 

Interior. 

ACTION:  Notice;  Resource  Advisory 

Council  meetings. 


t:  In  accordance  with  the 
Federal  AdvisMy  QMnmittee  Act  (5 
use),  notice  is  Iwreby  given  that  Uie 
Sot^west,  Northwest,  and  Front  Range 
Resource  Advisory  Councils  (RACs)  will 
hold  a  joint  meeting  on  Thiursday, 
January  9, 1997,  at  the  Bureau  of  Land 
Management  (BLM)  Colorado  State 
Office,  2850  Youn^Beld,  Lakewood. 
Colorado. 

In  addition  to  the  joint  RAC  meeting, 
each  RAC  will  also  be  holding 
individual  meetings  at  BLM's  Colorado 
State  Office:  the  Southwest  RAC  will 
meet  on  January  9  and  10, 1997.  and  the 
Northwest  and  Front  Range  RACs  will 
meet  on  January  10. 1997. 

The  Front  Range  RAC  meeting 
originally  scheduled  for  January  16. 
1997,  in  Omon  Qty,  Col<Kado,  has  been 
cancelled.  ^   ,.,. 

DATES:  The  joint  RAC  meeting  is  "  ~ 
scheduled  for  Thursday  afternoon. 
January  9, 1997.  The  Southwest  RAC 
meeting  is  scheduled  for  the  mtHning  of 
Thursday,  January  9, 1997,  and  tfae 
morning  of  Friday,  January  10. 1997. 
The  Northwest  and  Front  Range  RAC 
meetings  are  scheduled  for  the  morning 
of  Friday.  January  10, 1997. 
AOONESSES:  For  additional  information 
on  the  joint  RAC  meeting  or  the 
Southwest  RAC  contact  Roger 
Alexander  at  970-240-5335  (TDD  970- 
240-5366).  For  information  about  the 
Northwest  RAC,  contact  Lynda  Eoody  at 
970-244-3000  (TDD  970-244-3011). 
For  information  about  the  Front  Range 
RAC.  contact  Ken  Smith  at  719-269- 
8553  (TDD  719-269-8597). 
SUPftASENTARY  SVORMATION:  The  jtrint 
RAC  meeting  on  January  9, 1997,  will 
begin  at  1:00  pm  in  the  4th  floor 
conference  room  in  the  BLM  Colorado 
State  Office.  2850Youngfield, 
Lakewood.  Colorado  (at  the  I-70/32nd 
Street  exit).  The  agenda  will  include 
general  information  sharing  and 
summaries  of  current  issues  and  areas  of 
concerns  by  eech  RAC.  guest  speakers 
(subject  to  availability),  and  public 
comments.  The  meeting  is  scheduled  to 
end  at  5:00 pm. 

The  Southwest  RAC  meeting  will 
begin  at  9:00  am,  Thursday,  January  9. 
1997,  and  recess  at  12:00  noon.  The 
meeting  will  be  held  in  one  of  the 
conference  rooms  at  BLM's  Colorado 
State  Office,  and  the  agenda  will  focus 
on  user  fees  and  reoeation 
management.  The  Southwest  RAC         v 
meeting  will  reconvene  at  9:00  am, 
Friday,  January  10, 1997  and  end  at 
12:00  noon. 

The  Northwest  RAC  meeting  will 
begin  at  8:00  am,  Friday,  January  10, 
1997^  and  md  at  12:00  aoon.  The 
meeting  will  be  held  in  one  of  the 


conforence  rooms  at  BLM's  Colorado 
State  Office,  and  the  Northwest  RAC 
will  break  out  into  three  subgroups  to 
diflcuta  prescribed  fire  management, 
recreation  management,  and  land 
exchanges. 

The  Front  Range  RAC  meeting  will 
begin  at  8:30  am,  Friday.  January  10. 
1997,  and  endat  2:30  pm.  The  meeting 
will  be  held  in  one  of  the  conference 
rooms  at  BLM's  Colorado  State  Office, 
and  the  agenda  will  focus  on  developing 
recreetion  guidelines. 

All  Resource  Advisory  Council 
meetings  are  open  to  ftm  public.  ' 
Interested  persons  may  make  oral 
statements  to  tSe  Council,  or  written 
statements  may  be  submitted  for  the 
Coimcil's  consideration.  Depending  on 
the  number  of  persons  wiriiing  to  make 
oral  statements,  a  per-person^time  limit 
may  be  established  by  the  Designated 
Federal  Officer. 

Sununary  minutes  for  Council 
meetings  are  made  available  to  the 
public  within  thirty  (30)  days  follomng 
each  meeting.  Pleese  contact  one  of  the 
above  RAC  coordinators  to  obtain  copies 
of  the  minutes. 

Dated:  December  5. 1996. 
klaikW.SlikB. 
Diatrict  Manager. 

(FR  Doc.  96-31633  Filed  12-12-96;  8:45  am] 
COM  tilt  je  p 
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Rio  Qiands  Natlonsi  WM  and  Scsnlc 
Rivar.  Htm  lEsxico  Notfoa  of 
Doundsflaa,  CtaasWIcation  and 
Dawatoomant  pt*tf  ?  Corractfon 

AGENCY:  Bureau  of  Land  Management 

(BLM).  Interior. 

ACTKM:  Correction  of  legal  descriptions 

of  parcels  included  within  the 

boundaries  of  the  Wild  and  Scenic 

River. 


':  Tliis  notice  corrects  the  third 
column  of  the  FR  Doc.  No.  69-12601 
appearing  in  the  issue  of  Thursday. 
October  23. 1969  (34  FR  17207-17209), 
the  following  corrections  are  hereby 
made:  In  the  third  column,  page  17208  . 
under  NMPM  T.  27  N.,  R.  12  E.,  Sec.  5, 
add  "E'/jNWV*  that  portion  lying  west 
of  the  Rio  Grande.  E'/tSWV^  that  portion 
lying  west  of  the  Rio  Grande"  and  under 
Sec.  8.  add  "SWVhNWV*  that  portion 
lying  northwest  of  the  Rio  Grande, 
NWV4SWV4  that  portion  lying  northwest 
of  the  Rio  Grande".  Under  NMPM  T.  28 
N.,  R.  12  E.,  Sec.  8,  add  "SEy4NWV»; 
and  Sec.  9,  add  "SEV4NEV4  that  portion 
lying  northwest  of  the  Red  Rivw,  . 
NWV4NEV4SEV4  that  portionlying 
northwest  of  the  Red  River, 
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NWV4SWV4SEV4  that  portion  lying 
northwest  of  the  Red  River",  under  Sec. 
16,  add  "NWV«SEV4NWV4  that  portion 
Iving  north  of  the  Red  Riyer".  under 
Sec.  20.  add  *'NWy4NEV4  that  portimi 
Ijring  northwest  of  the  Red  River. 
SWV4NWV4  that  portion  lying  northwest 
of  the  Red  Riv».  WV«W»/iSWV4  that 
portion  lying  west  of  the  Rio 
Grande" ,under  Sec.  29,  add 
"W^WV!iNWV4  that  portion  lying  nvest 
of  the  Rio  (kande,  WV^NWV4SWV4  that 
portion  lying  west  of  the  Rio  Grande"; 
and  under  Sec.  31,  add  "EV<tEV^NEy4 
that  portion  lying  west  of  the  Rio 
Grande" 

FOR  FURTHER  INFORMATION  CONTACT: 
Terry  Humphrey,  Taos  Resource  Area, 
226  Cruz  Alta  Road.  Taos,  NM  87571. 
(505)  758-8851. 

SUPPLEMENTARY  MFORMATION:  The  Wild 
and  Scenic  River  boundary  proposal  in 
the  Federal  Register  Notice  dated 
October  23, 1969  was  amended  in  the 
February  26, 1973  Federal  Register 
Notice  to  correct  legal  descriptions. 
Upon  recent  ccHnparison  of  Geographic 
Information  System  data  and  master 
title  plats,  it  was  discovered  that  several 
small  parcels  totalling  570  acres  witfaiji 
the  Wild  and  Scenic  boundary  were  not 
legally  described  in  either  of  the 
aforementioned  Federal  Register 
Notices.  These  small  parcels  all  lie 
within  the  "wild"  component  of  the  Rio 
Ckande  Wild  and  Scenic  River,  New 
Mexico. 
Mkliael  R.  Ford. 

District  Manager.  ■■*-      - 

[FR  Doc.  96-31644  FUed  12-12-96:  8:45  am] 
■UMQ  COOC  4S1»-n-r 
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niing  of  Plats  of  Survey;  Nevada 

AGENCY:  Bureau  of  Land  Management. 
ACTION:  Notice. \ 

SUMMARY:  The  piupose  of  this  notice  is 
to  inform  the  public  and  interested  State 
and  local  government  officials  of  the 
filing  of  Plats  of  Survey  in  Nevada. 
EFFECTIVE  DATES:  Filing  is  effective  at 
10:00  a.m.  on  the  dates  indicated  below. 
FOR  FURTHER  MFORMATION  CONTACT: 
Robert  H.  ThompscHi,  Acting  Chief. 
Cadastral  Survey,  Bureau  of  Land 
Management  (BLM),  Nevada  State 
Office,  850  Harvard  Way,  P.O.  Box 
12000.  Reno.  Nevada  89520.  702-785- 
6541. 
SUPPLEMENTARY  INFORMATION 

1.  Hie  Plat  of  Survey  of  the  following 
described  lands  was  officially  filed  at 
the  Nevada  State  Office,  Reno,  Nevada 
on  October  31, 1996: 


The  plat  representing  the  metes-and* 
bounds  survey  of  lots  1  and  2,  in  section 
8.  Township  15  North,  Range  20  East, 
Mount  Diablo  Meridian,  Nevada,  under 
Ooup  No.  738,  was  accepted  October 
28, 1996. 

This  survey  was  executed  to  meet 
certain  administrative  needs  of  the 
Bureau  of  Land  Management 

2.  The  Supplement^  Plat  of  the 
following  described  lands  was  officially 
filed  at  the  Nevada  State  Office,  Reno, 
Nevada  on  November  15, 1996: 

The  supplemental  plat  showing  a 
subdivision  of  original  lots  4,  5.  and  8, 
sec.  7;  and  original  lot  1,  sec  18, 
Township  30  North,  Range  19  East,    , 
Mount  Diablo  Meridian,  Nevada  was 
accepted  November  15, 1996. 

Tms  plat  was  prepared  at  the  request 
of  Fred  Heivilin,  Oil-Dry  Corporation  of 
America. 

3.  The  Plat  of  Survey  of  the  following 
described  lands  was  officially  filed  at 
the  Nevada  State  Office,  Reno,  Nevada 
on  November  27, 1996: 

The  plat  representing  the  dependent 
resurvey  of  a  portion  of  the 
subdivisional  lines,  and  the  subdivision 
of  section  17,  Township  2  North,  Range 
37  East,  of  the  Mount  Diablo  Meridian, 
Nevada,  under  Group  No.  755,  was 
accepted  November  25. 1996.  This 
survey  was  executed  to  meet  certain 
needs  of  the  Bureau  of  Land 
Management. 

4.  Tne  Plats  of  Survey  of  the  following 
described  lands  will  be  officially  filed  at 
the  Nevada  State  Office,  Reno,  Nevada 
on  January  23, 1997: 

The  plat  representing  the  survey  of  a 
portioi^of  the  subdivisional  lines  of 
Township  6  South,  Range  56  East,  of  the 
Moimt  Diablo  Meridian,  under  Group 
No.  754,  Nevada,  was  accepted 
December  3, 1996. 

The  plat  representing  the  survey  of  a 
portion  of  the  subdivisional  lines,  and 
the  subdivision  of  sections  13  and  24, 
Township  7  South,  Range  56  East,  of  the 
Mount  Diablo  Meridian,  under  Group 
No.  754,  Nevada,  was  accepted 
December  3, 1996.  These  surveys  were 
executed  to  meet  certain  administrative 
needs  of  the  U.S.  Department  of  the  Air 
Force,  Nellis  Air  Force  Base. 

5.  Subject  to  valid  existing  rights  the 
provisions  of  existing  withdrawals  and 
classifications,  the  requirements  of 

'  applicable  laws,  and  other  segregations 
of  record,  those  lands  listed  under  item 
4  are  open  to  application,  petition,  and 
disposal,  including  applicaticn  imder 
the  mineral  leasing  laws.  All  sudi  vaUd 
appUcations  received  on  or  prior  to 
January  23, 1997,  shall  be  considered  as 
simultaneously  filed  at  that  time.  Those 
received  thereafter  shall  be  considered 
in  order  of  filing. 


6,  The  above-listed  surveys  are  now 
the  basic  record  for  describi^  the  lands 
for  all  authorized  purposes,  'ntese 
surveys  have  been  placed  in  the  opm 
files  in  the  BLM  Nevada  SUte  Office 
and  are  availaUe  to  the  piiblic  as  a 
matter  of  information.  Copies  of  the 
siirveys  and  related  field  notes  may  be 
furnished  to  the  public  upon  payment  of 
the  appropriate  fees. 

Dated:  December  4, 1996. 


Keeeft  n. 

Acting  Chief  Cadastral  Surveyor.  Nevada. 
[FR  Doc.  96-31636  FUed  12-12^-96: 8:45  am] 
■LLMa  COOK  491S-NC-P 


National  Park  Sarvica 

Availability  of  a  Suppiamantal  Plan  of 
Oparationaand  Environmantal 
Aaaaaamant  for  the  Exiating  South 
Spring  FMchwIdaGaa  Unit  AMOCO 
Production  Company,  Padre  laiand 
National  Seashora,  Klabarg  County,  TX 

The  National  Park  Service  has 
received  from  AMOCO  Production 
Company,  a  Supplemental  Plan  of 
Operations  for  the  existing  South  Sprint 
Fieldwide  Gas  Unit  at  Padre  Island 
National  Seashore.  Kleberg  County, 
Texas. 

Pursuant  to  §  9.52(b)  of  Title  36  of  the 
Code  of  Federal  Regulations,  Part  9, 
Subpart  B  (36  CFR  part  9B);  the  Plan  of 
Operations  and  Environmental 
Assessment  are  available  for  public 
review  and  comment  for  a  period  of  30 
days  from  the  publication  date  of  this 
notice  in  the  Office  of  the 
Superintendent,  Padre  Island  National 
Seashore,  9405  South  Padre  Island 
Drive,  Corpus  Christi.  Texas.  Copies  of 
the  documents  are  available  from  die 
Superintendent,  Padre  Island  National 
Seashore,  9405  South  Padre  Island 
Drive,  Corpus  Christi,  Texas  78418,  and 
will  be  sent  upon  request 

Dated:  Decembw  S,  1996. 
JaM|di  J.  Sovich, 

Acting  Superintendent,  Southwest^ystam 
Support  Office. 

(FR  Doc  96-31612  Filed  12-12-96;  8:45  am] 
■LUNO  OOOE  4910-10-M 


GoMan  Qata  National  Racrsatfon  Aiaa 
and  Point  Rayaa  National  Saaahors 
Advlaory  Commlaalon:  Nottca  of 
Maatinga 

Notice  is  hereby  given  in  accordanoe 
with  the  Federal  Advisory  Committee 
Act  that  meetings  of  the  Golden  Gate* 
National  Recreation  Area  and  Point 
Reyes  National  Seashore  Advisory 
Ccunmission  will  be  held  monthly  for 
calendar  year  1997  to  hear  presentations 
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on  issues  related  to  management  of  the 
Golden  Gate  National  Recreation  Area 
and  Point  Reyes  National  Seaahore. 
Meetings  of  the  Advisory  Conunissian 
are  scheduled  for  the  following  dates  at 
San  Francisco  and  at  Point  Reyes 
Station,  Galifbmia: 

Wednesday,  January  15,  San  Pranciaco.  CA 
Wednesday,  February  12,  San  Francisco,  CA 
Saturday,  February  22,  Point  Reyes,  CA 
Wednesday,  March  12.  San  Francisco,  CA 
Saturday,  April  9,  San  Francisco*  CA 
Wednesday,  May  14,  San  Francisco,  CA 
Saturday,  May  17,  Point  Reyes,  CA 
Wednesday,  June  11,  San  Francisco,  CA 
Wednesday,  July  9,  San  Frandsco,  CA 
Wednesday,  August  13,  San  Francisco,  CA 
Wednesday,  September  10,  San  Frandscn, 

CA 
Wednesday,  October  8,  San  Francisco.  CA 
Saturday.  October  25,  Point  Reyes,  CA    . 
Wednesday.  November  12,  San  Francisco,  CA 
Wednesday,  December  10,  San  Francisco,  CA 

All  meetings  of  the  Advisory 
Commission  will  be  held  at  7:30  p.m.  at 
GGNRA  Park  Headquarters,  Building 
201,  Fort  Mason,  Bay  and  Franlclin 
Streets,  San  Francisco  or  at  10:30  a.m. 
at  the  Dance  Palace,  comer  of  5th  and 
B  Streets,  Point  Reyes  Station, 
California,  unless  otherwise  publicly 
noticed.  Information  confirming  the 
time  and  location  of  all  Advisory 
Commission  meetings  can  be  received 
by  calling  the  Office  of  the  Staff 
Assistant  at  (415)  556-4484. 

The  Advisory  Commission  was 
established  by  Public  Law  92-589  to 
provide  for  the  firee  exchange  of  ideas 
between  the  National  Park  Service  and 
the  public  and  to  facilitate  the 
solicitation  of  advice  or  other  counsel 
from  members  of  the  public  on 
problems  pertinent  to  the  National  Park 
Service  systems  in  Marin,  San  Francisco 
and  San  Mateo  Coimties.  Members  of 
the  Conunission  are  as  follows: 

Mr.  Richard  Bartke,  Chairman 

Ms.  Amy  Meyer,  Vice  Chair 

Ms.  Naomi  T.  Gray 

Dr.  Howard  Cogswell 

Mr.  Michael  Alexander 

Mr.  jenry  Briedman 

Ms.  Lennie  Roberts 

Ms.  Yvonne  I^ee 

Ms.  Sonia  Bolanos 

Mr.  Trent  Orr 

Mr.  Redmond  Keman 

Ms.  Jacqueline  Young 

Mr.  Merritt  Robinson 

Mr.  R.  H.  Sciaroni 

Mr.  John  J.  Spring 

Dr.  Edgar  Waybum 

Mr.  Joseph  Williams 

Mr.  Mel  Lane 

Anticipated  agenda  items  at  meetings  this 
year  will  include: 

•  Presidio  Lotxw  Creek  plans 

•  Presidio  Fire  House  expansion  plans 

•  Update  reports  on  the  Presidio  Trust 
activities 


•  Presidio  Forest  Managanent  Plan 

•  Update  presentations  on  the  GGNRA 
Presidio  Stewardship  Program 

•  UfMiates  on  Army  environmental     .  ,.- 
remediation  at  the  Presidio 

•  Reports  on  telecommunications 
applications  at  the  Presidio  and  Bast  Fort 
Baker 

•  Update  report  on  the  Sustainafote 
Presidio  Alliance 

•  Plans  for  Presidio  Building  102  Visitor 
Center 

•  Presidio  Mountain  Lake  studiM 

•  Reports  on  Presidio  (Hojects:  Connnunity 
gardens,  Proiect  TRUE,  and  NIJC  Indian 
Village 

•  Improvements  at  Golden  Gate  Bridge 
ToU  Plaza 

»  Updates  on  Presidio  transportation,  tour 
bus,  and  parking  plans 

•  Update  on  the  Richmond  Transpnt 
Prefect  in  the  Ptesidio 

•  Reptfft  on  a  review  of  criteria  fbr 
activities  and  operations  of  the  GGNRA      °'- . 
Special  Use  Penoit  office 

•  Reports  on  work  of  the  Golden  Gate 
National  Parks  Association 

•  Reports  on  programs  and  projects  of 
GGNRA  "Park  Partners" 

•  Status  reports  on  the  proposed  Bay  Area 
Ridge  Trail 

•  Reports  on  GGNRA  education  programs 

•  Design  plans  for  Crissy  Field  projects 

•  Report  on  Joint  NPS/GG  Bridge  Museum 
at  Bridge  Toll  Plaza 

•  Reports  and  review  on  the  Cliff  House 
Restoration  Plan  and  other  elements  of  the 
Satro  Design  Plan 

•  Report  on  the  transition  and  iong-range 
planning  for  East  Fort  Baker 

•  GGNPA  annual  briefing 

•  Update  on  former  Mill  Valley  AFS 
(Mount  Tamalpais)  cleanup  and  restoration 
project 

•  San  Mateo  issues:  update  on  Phleger 
estate,  status  of  Thornton  Beach,  SF 
Watershed  issues  * 

•  Update  on  VA/Fort  Miley  parte  entrance 
project 

•  Update  reports  on  joint  operations 
agreement  between  State  of  California  and 
NPS 

•  Report  on  Alcatraz  After  Hours  Program 

•  Review  of  Fort  Mason  Reuse  projects 

•  Updates  on  issnee  concerning 
management  and  planning  at  Point  Reyes  NS 

These  meetings  will  also  contain 
Superintendent's  and  Presidio  General 
M^ager's  Reports.  Specific  final 
agendas  for  these  meetings  will  be  made 
available  to  the  public  at  least  15  days 
prior  to  each  meeting  and  can  be 
received  by  contacting  the  Office  of  the 
Staff  Assistant,  Golden  Gate  National  . 
Recreation  Arm,  Building  201,  Fort 
Mason,  San  Francisco,  California  94123 
or  bv  calling  (415)  55&-4484. 

These  meetings  are  open  to  the 
public.  They  will  be  recorded  for 
documentation  and  transcribed  for 
dissemination.  Minutes  of  the  meetings 
will  be  available  to  the  public  after., 
approval  of  the  fun  Advisory      .^  .  ' 
Gammission.  A  transcript  will  be 


available  three  weeks  after  each 
meeting.  For  copies  of  the  minutes 
contact  the  Office  of  the  Staff  Assistant. 
Golden  Gate  National  Recreatioo  Ajtsa. 
Building  201,  Fort  Mason.  San  .  T^  ' 
Francisco,  California  941 2S. 

Dated:  December  4, 1996. 
BrianCVNein. 

General  Superintendent,  Golden  Gate 
National  Recreation  Area. 
IFR  Doc  96-31611  Piled  12-12-96;  8:45  am] 
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Native  AmMlcan  Craves  Protection 
and  Rapatrtatlon  Act  Review 
CommKlaa:  Maatlng 

agency:  National  Park  Service,  Interior. 
ACTION:  Notice. 

Notice  is  hereby  given  in  accordance 
with  the  Federal  Advisory  Committee 
Act  (FACA),  5  U.S.C.  Appendix  (1988), 
that  a  meeting  of  the  Native  American 
Graves  Protection  and  Repatriation  Act 
(NAGPRA)  Review  Committee  will  be 
held  on  March  25 — 27. 1997  in  Norman, 
OK. 

The  Review  Committee  will  meet  at 
the  Oklahoma  Center  for  Continuing 
Education  (OCCE)  on  the  campus  of  the 
University  of  Oklahoma  in  Norman. 
Meetings  will  begin  each  day  at  8:30 
a.m.  and  conclude  not  later  than  5:00 
p.m. 

The  Native  American  Graves 
Protection  and  Repatriation  Act  Review 
Committee  was  established  by  Public 
Law  101-601  to  monitor,  review,  and 
assist  in  implementation  of  the 
inventory  and  identification  process  and 
repatriation  activities  required  undw 
the  statute. 

The  agenda  fbr  this  meeting  will 
include  discussion  of  the  disposition  of 
culturally  unidentifiable  human 
remains,  compliance  by  Federal 
agencies,  and  implementation  of  the 
statute  in  the  State  of  Oklahoma. 

This  meeting  will  be  open  to  the 
public.  However,  facilities  and  space  for 
accommodating  the  public  are  limited. 
Any  member  of  the  public  may  file  a 
written  statement  concerning  the 
matters  to  be  discussed  with  Dr.  Francis 
P.  McManamon,  Departmental 
Consulting  Archeologist. 

Persons  wishing  ftuther  information 
concerning  this  meeting,  or  who  wish  to 
submit  written  statements  may  contact 
Dr.  Francis  P.  McManamon, 
Departmental  Consulting  Archeologist, 
Archeology  and  Ethnography  Program 
(MS  2275),  National  Park  Service,  P.O. 
Box  37127,  Washington,  DC  20013- 
7127;  telephone:  (202)  343-4101.  Draft 
summary  minutes  of  the  meeting  will  be 
available  for  public  inspection 
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•pproxiiBirtdy  eteht  vraeks  after  dia 
meetiiig  at  the  office  of  the 
Depaitmental  Coosuking  Archeologiflt. 
800  North  Capit<d  St  NW.  Suite  210. 
Washington.  DC 
Dated:  Oaonnbar  10,  IMS, 

Departmental  Consulting  Arcbe<dopal, 

hIanagBr.  Archeology  and  Ethnography 

Pngnai. 

(PR  Doc.  96-31 740  Filed  12-12-96;  8:45  am] 

I  ODBC  «i«-«e-r 


NoUoo  ollnvantofy  Comptotton  for 
ltaliv#  AiiMVlcwi  HunMn  RwiMins  In 


of 

SwvlMt  LMto  Blfhofn  BMMmM 
Hrtonal  MofNimont,  Crew  AQMcyi  MT 

AQDICY:  National  Park  Service, 
ACTION:  Notice. 

Notice  is  hereby  given  in  accordance 
with  provisions  of  the  Native  American 
&aves  Protection  and  Repatriation  Act 
(NAGPRA),  25  U.S.C.  3003  (d),  of  the 
completion  of  an  inventory  of  himian 
remains  in  the  possession  of  the 
National  Park  Service,  Little  Bighorn 
Battlefield  National  Monument,  Crow 
Agency,  MT. 

A  detailed  assessment  of  the  human 
remains  was  made  by  National  Park 
Service  professional  staff  in 
consultation  with  repreeentatives  of  the 
Arapahoe  Tribe  of  the  Wind  River 
Reservatim  of  Wyoming,  Assiniboine 
and  Sioux  Tribes  of  Montana,  Cheyenne 
River  Sioux  Tribe  of  South  Dakota, 
Crow  Tribe  of  Montana.  Northern 
Cheyenne  Tribe  of  Montana,  Oglala 
Sioux  Tribe  of  South  Dakota,  Rosebud 
Sioux  Tribe  of  South  Dakota,  Santee 
Sioux  Tribe  of  Nebraska,  Sisseton- 
Wahpeton  Sioux  Tribe  of  Sioux  Dakota. 
Three  Affiliated  Tribes  (Arikara, 
Hidatsa,  and  Mandan).  and  Upper  Sioux 
Indian  Commimity  of  Minnesota. 
Representatives  of  the  Blackfeet  Tribe  of 
Montana  were  invited  to  consultation 
ipeetings  but  did  not  attend. 

In  the  18908,  human  remains 
representing  a  minimum  of  one 
individual  were  recovered  from  an  :- 
unknown  location  in  the  area  of  Little 
Bighorn  Battlefield  by  Howard  Means,  a 
surveyor.  No  individuals  were 
ident^ed.  No  associated  funerary 
objects  are  present.  Mr.  Means'  great- 
grandnephew  and  wife  returned  the 
remains,  consisting  of  a  skull  and  2 
femora,  to  the  park  in  February  1996. 

Results  of  non-destructive  analysis  of 
the  remains  suggest  affiliation  with  the 
Sonota  complex,  a  Middle  Woodland 
group  that  occupied  the  western  reaches 
of  present-day  North  and  South  Dakota, 
including  the  Missouri  River  Basin. 


from  anpraxteately  90  AD  to  600  AD. 
In  general,  the  remains  appear  to  he 
wlBHated  witii  Woodlttid  groups  as  well 
as  late  piriiistoric  groups  from  the 
Northwestern  Plains  such  as  the 
Blackfeet.  Crow,  and  Hidatsa. 
Historically,  this  area  was  inh^ited  by 
the  Blackfeet.  Oow,  and  Hidatsa,  as 
well  as  the  Aiikara,  Cheyenne,  Man<kai. 
and  %oux.  Physical  anthropological 
evidence  suggests  that  the  remains  are 
most  likely  affiliated  widi  the  Qow  or 
Hidatsa.  Oral  evidence  from  all  tribes 
attending  consultation  meetings,  and 
frcun  the  BlackfeM  as  well,  supports  this 
ccmdusian. 

Based  on  the  above-menti<med 
infonnation.  officials  of  the  Natiooal 
PariL  Service  have  determined  that, 
pursuoit  to  43  CFR  10.2  (d)(1),  the 
human  remains  listed  above  represent 
the  physical  remains  of  a  mininnim  of 
one  individual  of  Native  American 
ancestry.  Officials  of  the  National  Park 
Service  have  determined  that,  pursuant 
to  25  U.S.C.  3001  (2),  there  is  a 
relationship  of  shared  group  identity 
which  can  be  reasonably  traced  between 
these  Native  American  human  remains 
and  the  Crow  Tribe  and  the  Hidatsa  of 
the  Three  Affiliated  Tribes. 

This  notice  has  been  sent  to  officials 
of  the  Arapahoe  Tribe  of  the  Wind  River 
Reservation  of  Wyoming,  Assiniboine 
and  Sioux  Tribes  of  Montana,  Cheyenne 
River  Sioux  Tribe  of  South  Dakota, 
Crow  Tribe  of  Mtnitana,  Northern- 
Cheyenne  Tribe  of  Montana,  Oglala 
Sioux  Tribe  of  South  Dakota,  Rosebiid 
Sioux  Tribe  of  South  Dakota,  Santee 
Sioux  Tribe  of  Nrtiraska.  Sisseton- 
Wahpeton  Sioux  Tribe  of  Sioux  Dakota. 
Three  Affiliated  Tribes  (Arikara, 
Hidatsa.  and  Mandan).  and  Upper  Sioux 
Indian  Commimity  of  Minnesota,  and 
the  Blackfeet  Tribe  of  Montana. 
Representatives  of  any  other  Indian  tribe 
that  believu  itself  to  be  culturally 
affiliated  wiu  these  human  remains 
should  contact  Gerard  A.  Baker, 
Superintendent.  Little  Bighorn  National 
Monument,  P.O.  Box  39,  Crow  Agency, 
MT  59022;  telephone.  (406)  638-2621, 
before  January  13, 1997.  Repatriation  of 
the  human  remains  to  the  Crow  Tribe 
and  Three  Affiliated  Tribes  will  begin 
after  that  if  no  additional  claimants 
come  forward. 
Doted:  December  9. 1996, 


Acting,  Depaitataittd  ConntUng 
Archeologist, 

Deputy  Manager,  ArchetUogy  »  Ethnography 

Program. 

[FR  Doa  96-31741  Filed  12-12-96: 8:45  am] 


DCPAIITMDfr  OF  LABOR 


Ofltea  ol  Ilia 


CpMMnant  Ra^uaat 

DBcaadMr9.1WS. 

The  Departmoit  of  Labor  (DCMJ  has 
submitted  the  following  public 
infomiati<»  collection  request  (ICR)  to 
the  Office  of  Management  and  Budget 
(CAffl)  for  review  and  approval  in 
accordance  with  the  Paperwork 
Reducticm  Act  of  1995  (Pub.  L.  0104-13. 
44  U.S.C  ChaptOT  35).  A  copy  of  this 
individual  ICR.  with  applicable 
suppor^ng  documentatioa.  may  be 
obtained  by  calling  the  Department  of 
Lriior  Acting  Depatmentai  Clearanoa 
Officer,  Theresa  M.  Olktelley  ((202) 
219-5096x166).  Individuals  who  use  a 
teleoHnmu^ications  device  for  the  deaf 
(TTY/TDD)  may  call  (202)  219-4720 
betwem  9:00  ajn.  and  12KN)  pjn. 
Eastern  time,  Monday  through  Friday. 

Comments  should  be  sent  to  Office  of 
Information  and  Regulatory  Afhiis, 
Attn:  OMB  Desk  Offioar  far  the 
Emplojrment  and  Training 
Admiuistratioa.  Office  of  Management 
and  Budget,  Room  10235,  Washington. 
DC  20503  ((202)  395-7316),  within  30 
days  from  the  date  of  this  pi^bcation  in 
the  Fecteral  Ragietar. 

The  OMB  is  particularly  interested  in 
conunents  which: 

*  Evaluate  whether  the  proposed 
collection  of  infonnation  is  necessary 
for  the  proper  performance  of  the 
fimctioiu  of  the  agency,  including 
whether  the  information  will  have 
practical  utility; 

'  Evaluate  tne  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  infonnation, 
including  the  validity  of  the 
methodology  and  assumptions  used; 

*  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected:  and 

*  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical  or  other 
technological  coUection  techniques  or 
other  forms  of  information  technolefgy, 
e.g.,  permitting  electronic  submission  of 
respcmses. 

Agency:  Employment  and  Training 
Administration*       ^ 

Title:  Govmoat't  WmamU  far 
Advances  from  the  Fedanl 
Unemployment  Account  or  Requests  for 
Voluntary  repayment  of  Such  Advances. 

OMB  Mmiher  1205-0190. 

Frequency:  One-time. 

Affected  Public:  State.  Local  or  Tribal 
Government 
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Number  of  Fespohdents:  Loan 
Requests=44;  Request  for  voluntary 
Repaynients=157. 

Estimated  Time  Per  Respondeat:  1 
hour  each. 

Total  Burden  Hours:  2Q\. 

Total  Annualized  capital/startup^ 
costs:  0. 

TotaJ  annual  costs  (operating/ 
maintaining  systems  or  purchasing 
services):  0. 

Description  .Title  XII  Section  1201  of 
the  Social  Security  Act  provides  that  the 
Governor  of  any  State  may  at  any  time 
request  that  funds  be  transferred  from 
the  account  of  that  State  to  the  Federal 
unemployment  account  in  re{>ayment  of 
part  or  all  of  the  balance  of  advances 
made  to  that  State  under  Section  1201. 
Therasa  M.  OlMalley. 
Acting  Departmental  Clearance  Officer. 
|FR  Doc.  96-31690  Piled  12-12-^;  8:45  am) 
I  oooe  4cio-a«-M 


Bureau  of  Intemationai  Labor  AffMrs; 
U.S.  National  Administrative  Offlca; 
North  American  Agreement  on  Labor 
Cooperation;  Notice  of  Determination 
Regarding  Review  of  SutNnission 
«9602 

aobcy:  Office  of  the  Secretary,  Labor. 
action:  Notice. 


;  The  U.S.  National 
Administrative  OfBce  (NAO)  gives 
notice  that  on  December  10, 1996, 
Submission  #9602  was  accepted  for 
review  insofar  as  it  pertains  to  the  issues 
of  freedom  of  association  and  the  right 
to  organize,  including  the  failure  to 
insure  that  labor  tribunals  are  impartial 
and  independent,  the  failure  to  ensure 
that  labor  tribunal  proceedings  are  fair, 
equitable  and  transparent,  and  the 
fioilure  to  effectively  enforce  labor  law. 
The  allegations  of  the  submission  that 
relate  to  the  issue  of  minimum 
employment  standards,  including 
overtime  pay,  were  not  accepted  for 
review.  The  submission  was  Bled  with 
the  NAO  on  October  11, 1996  by  the 
Communications  Workers  of  America 
(CWA).  the  Union  of  Telephone 
Workers  of  Mexico  (STRM).  and  the 
Federation  of  Unions  of  Goods  and 
Services  Companies  (FESEBS)  and 
concerns  the  operations  of  an  employer 
in  Cananea,  State  of  Sonora,  Mexico. 

Article  16(3)  of  the  North  Ajnerican 
Agreement  on  Labor  Cooperation 
(NAALC)  provides  for  the  review  of 
labor  law  matters  in  Canada  and  Mexico 
by  the  NAO.  The  ob}ective  of  the  review 
of  the  submiaeion  will  be  to  gather 
informatiaB  to  assist  the  NAO  to  better 
uaderstand  and  publicly  repot  oo  the 
Government  of  Mexico's  compliance 


with  the  objectives  set  forth  in  Articles 

3  and  5  of  the  NAALC. 

EFFECtlVE  date:  December  10, 1996. 

FOR  FURTHER  INFORMATION  CONTACT: 
Irasema  T.  Garza,  Secretary,  U.S. 
National  Administrative  Office, 
Department  of  Labor,  200  Constitution 
Avenue.  N.W.,  Room  C-4327.      »   '  " 
Washington,  D.C.  20210.  Telephone:  "  ' 
(202)  501-6653  (this  is  not  a  toll-free 
number).  ^        ;■ 

SUPPLEMENTARY  MF0RMAT10N:  On  ' 
October  11,  1996  the  CWA,  STRM,  and 
FE^BS  filed  a  submission  with  the    , 
NAO  concerning  allegations  involving 
the  operations  of  an  employer  in 
Cananea.  State  of  Sonora,  Mexico.  The 
allegations  of  the  submission  relate  to 
freedom  of  association  and  the  right  to 
organize  and  minimum  employment 
standards. 

Article  16(3)  of  the  NAALC  provides 
for  the  review  of  labor  law  matters  in 
Canada  and  Mexico  by  the  NAO.  "Labor 
law"  is  defined  in  Article  49  of  the . 
NAALC  to  include  freedom  of   . .  /-.«■  - 
association  and  the  right  to  organize  and 
minimum  employment  standards. 

The  procedural  guidelines  for  the 
NAO,  published  in  the  Federal  Register 
on  April  7, 1994,  59  FR 16660,  specify 
that,  in  general,  the  Secretary  of  the 
NAO  shall  accept  a  submission  for 
review  if  it  raises  issues  relevant  to 
labor  law  matters  in  Canada  m  ^bxico 
and  if  a  review  would  further  the 
objective  of  the  NAALC.  However,  the 
guidelines  permit  the  NAO  to  decline  to 
review  a  submission  if,  inter  alia,  the 
submission  is  not  sufficiently  specific  to 
determine  the  nature  of  the  request  and 
permit  an  appropriate  review. 

Submission  #9602  relates  to  labor  law 
matters  in  Mexico.  A  review  would 
appear  to  further  the  objectives  of  the 
NAALC,  as  set  out  in  Article  1,  which 
include  improving  woriung  conditions 
and  living  standards  in  each  Party's 
territory;  promoting,  to  the  maximum 
extent  possible,  the  labor  pnnciples  set 
out  in  Annex  1  of  the  NAALC,  among 
them  freedom  of  association  and  the 
right  to  organize  and  minimum 
employment  standards;  promoting 
compliance  with,  and  effective 
enforcement  by  each  Party  of,  its  \abor 
law;  and  fostering  transparency  in  the 
administratitm  of  labor  law.  Regarding 
minimum  employment  standands, 
however,  it  appears  to  the  NAO  that  the 
submission  is  not  sufficiently  specific  to 
determine  the  nature  of  Ae  request  or  to 
permit  ap|Ht>{»iete  review;  thereface, 
review  ol  that  ia«ie  woiild  not  he 
apprapnale. 

Accordiogty,  tlie  aubmigsiaa  has  been 
accepted  far  review  with  respect  to  the 
issiws  of  freedom  of  association  and  the 


right  to  organize  but  nol  the  issue  of 
minimum  employment  standards.  The 
NAO's  decision  is  not  intended  to 
indicate  any  determination  as  to  the 
validity  or  accuracy  of  the  allegations 
contained  in  the  submission. 

The  objective  of  the  review  will  be  to 
gather  information  to  assist  the  NAO  to 
better  understand  and  publicly  report 
on  the  Government  of  Mexico's 
compliance  with  the  obligations  agreed 
to  under  Articles  3  and  5  of  the  NAALC 
The  review  will  focus  on  compliance 
with,  and  effective  enforcement  of,  labor 
laws  that  guarantee  the  right  of 
association  and  the  right  to  organiito 
freely  and  prohibit  the  dismissal  of 
workers  because  of  eflbrts  to  exercise 
those  rights.  The  review  also  will  focus 
on  the  impartiality  and  independence  of 
tribimals  that  conduct  or  review  labor 
proceedings;  and  the  fairness, 
equitability  and  transparency  of  labOT 
tribunal  proceedings.  The  review  will  be 
completed,  and  a  public  report  issued, 
within  120  days,  or  180  days  if 
circumstances  require  an  extension  of 
time,  as  set  out  in  the  procedural 
guidelines  of  the  NAO. 

Signed  at  WashlDgtOD.  D.C  on  December 
10, 1996. 

Iresenii  T.  Geraa, 

Secretary,  U.S.  National  Administrative 

Office. 

[FR  Doc  96-31689  Filed  12-12-96: 8:45  am] 


Employment  and  Training 
Administration 

[TA-W-32,608  and  NAFTA-4M 14^ 

wiuwii  facmc  umnaa  fannersnip, 
Radmond,  ORj  Notica  of  Aflliiiiativa 
Dalai  mil  lalim  i  Regarding  Application 

By  letter  of  October  8, 1996,  the 
Lumber  and  Sawmill  Workers,  Local 
1017,  requested  administrative 
reconsideration  of  the  Depaitment  of 
L^Xtf's  Notices  of  Negative 
Determination  Regarding  Eligftrility  to 
Apply  for  Worker  Adjustment 
Assistance  (TA-W-32.608)  and  NAFTA- 
Transitional  Adjustment  Assistance 
(NAFTA-01149)  for  workers  of  the 
sul^ect  firm.  The  denial  notice  for  TA- 
W'-Sa.eoe  was  signed  on  September  17. 
1996,  and  published  in  die  FeianI 
lagialer  on  October  1. 1996  (61  FR 
51303).  The  denial  notice  for  NAFTA- 
01149  WM  signed  on  September  13. 
1986,  and  paolished  in  te  Faierai 
■  igiitei  on  October  1. 1986  (61  FR 
513(K4. 
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Hie  petitioner  presents  evidence  that 
the  Department's  survey  of  the  subject 
firm's  customers  was  incomplete,  v  i^.^ 

Conclusion  /       >■*£.'?* 

After  careful  review  of  the 
application,  I  conclude  that  the  claim  is 
of  sufficient  weight  to  justify 
reconsideration  of  the  Department  of 
Labor's  prior  decision.  The  application 
is,  therefore,  granted. 

Signed  at  Washington,  D.C  this  2nd  day  of 
December  1996. 
Ruaseil  T.  Kile, 

Program  Manager.  Policy  and  Reemployment 
Services,  Office  of  Trade  Adjustment 
Assistance. 
[FR  Doc  96-31681  Piled  12-12-96;  8:45  am] 

MLUNQ  OOOC  4S10-SIMI 

[TA-W-^aQ3  and  NAFTA-012iq 

Decotech  Innovations,  Marion,  NC; 
Dismissal  of  Application  for 
Reconsideration 

Pursuant  to  29  CFR  90.18(C)  an 
application  for  administrative 
reconsideration  was  filed  with  the 
Program  Manager  of  the  Office  of  Trade 
Adjustment  Assistance  fcM*  workers  at 
Decotech  Innovations,  Marion,  North 
Carolina.  The  review  indicated  that  the 
application  contained  no  new 
substantial  information  which  would 
bear  importantly  on  the  Department's 
determination.  Therefore,  dismissal  of 
the  application  was  issued. 

TA-W-32,e93  and  NAFTA-01218;  Decotech 
Innovations  Marion,  N<Mth  Carolina 
(December  2, 1996) 
Signed  at  Washington,  D.C.  tliis  3rd  day  of 

December,  1996. 

RiuaeU T.Kile.  .  .  ~'.   !v 

Program  Manager,  Policy  S"  Reemployment 

Services,  Office  of  Trade  Adjustment 

AsMstance. 

[FR  Doc.  96-31684  Filed  12-12-96;  8:45  am) 

BIUJNO  OOOE  4610-3I>-M 


[TA-^f^-^-TM;  NAFTA-«1224] 

Penn  Mould  Industries,  Incorporated, 
Washington,  PA;  Notice  of  Affirmative 
Determination  Regarding  Application 
for  Reconsideration 

By  letter  of  October  24, 1996,  the 
American  Flint  Glass  Workers  Union, 
AFL-QO,  requested  administrative 
reconsideration  of  the  Department  of 
Labor's  Notices  of  Negative 
Determination  Regarding  Eligibility  to 
Apply  for  Worker  Adjustment 
Assistance  (TA-W-32-709)  and 
NAFTA-Transitional  Adjustment 
Assistance  (NAFTA-01224)  for  workers 
of  the  subject  firm.  The  denial  notice  for 


TA-W-32-709  was  signed  <»  October 
16, 1996,  and  published  in  the  Federal 
Register  on  November  8, 1996  (Sl  FR 
57904).  The  denial  notice  for  NAFTA- 
01224  was  signed  on  October  10^  1996, 
and  published  in  the  Federal  Kegistar 
on  October  29, 1996  (61  FR  55882). 

The  petitioner  presents  evidence  diat 
the  Department's  survey  of  the  subject 
firm's  customers  was  incomplete. 

Conclusion 

After  careful  review  of  the 
application,  I  conclude  that  the  claim  is 
of  sufficient  weight  to  justify 
reconsideration  of  th^  Department  of 
Labor's  prior  decision.  The  application 
is,  therefore,  granted. 

Signed  at  Washington,  D.C  this  27th  day 
of  November  1996. 


CairtkK.1 

Acting  Program  Manger,  Policy  and 
Reemployment  Services,  Office  of  Trade 
Adjustment  Assistance. 
[FR  Doc.  96-31687  Filed  12-12-96;  8:45  am) 
■UMQ  COM  4SM-W-M 

[TA-W-32,ia»  and  TA-4IV-32,16«A] 

Diversified  Apparel  Reeources,  Inc.; 
Pulaaki,  VA  and  Honaker.  VA; 
Amended  Certification  Regarding 
EllgMlity  To  Apply  for  Worker 
Adjustment  Assistance 

In  accordance  with  Section  223  of  the 
Trade  Act  of  1974  (19  USC  2273)  the 
Department  of  Labor  issued  a 
Certification  of  Eligibility  to  Apply  for 
Worker  Adjustment  Assistance  on  April 
18, 1996,  applicable  to  all  workers  of 
Diversified  Apparel  Resources,  Inc. 
located  in  Pulaski,  Virginia.  The  notice 
was  published  in  the  Federal  Register 
on  May  16, 1996  (61  FR  24815). 

At  the  request  of  the  company  and 
petitioners,  the  Department  reviewed 
the  certification  fqr  workers  of  the 
subject  firm.  New  Information  provided 
by  the  company  shows  that  worker 
separations  have  occurred  at  the 
Diversified  Apparel  Resources,  Inc. 
production  faciUty  in  Honalwr,  Virginia. 
The  woricers  produce  infant's  and 
children's  apparel. 

The  intent  of  the  Department's 
certification  is  to  include  all  workers  of 
the  subject  firm  who  were  adversely 
affected  by  increased  imports. 
Accordingly,  the  Department  is 
amending  the  certification  to  cover  all 
workers  of  Diversified  Apparel 
Resources,  Inc.,  Honaker,  Virginia. 

The  amended  notice  applicable  to 
TA-W-32,169  is  hereby  issued  as 
follows: 

All  woricers  of  Diversified  Apparel 
Resources,  Inc.,  Pulaski,  Viiginia  (TA-W- 


32,169)  and  Honaker.  Virginia  (TA-W- 
32,t69A)  who  became  totally  or  partially 
separated  from  employment  on  or  after 
March  21 ,  1995  are  el^ble  to  apply  ior 
adjustment  assistance  under  Section  223  of 
the  Trade  Act  of  1974. 

Signed  at  Washington,  D.C  this  4th  day  of 
December  1996. 
RiiiaeU  T.Kile, 

Program  Manager,  Policy  and  Reemployment 
Smices,  Office  of  Trade  Adjustment 
Assistance. 
IFR  Doc.  96-31680  Piled  12-12-96;  8:45  am] 


[TA-w-^seq 

Qtobe  MelaMurgteai,  Incorporated 
Niagara  Falls.  NY;  Dismissal  of 
Application  for  Reconskteratfon 

Pursuant  to  29  CFR  90.18(C)  an 
application  for  administrative 
reconsideration  was  filed  with  the 
Program  Manager  of  die  Office  of  Trade 
Adjustment  A^istance  for  workers  at 
Globe  Metallurgical,  Incorporated, 
Niagara  Falls,  New  Yoik.  The  review 
indicated  that  the  application  contained 
no  new  substantial  information  which 
would  bear  importantly  on  the 
Department's  determination.  TherefcHe, 
dismissal  of  the  application  was  issued. 

TA-W-32.568;  Globe  Metallurgical, 

Incorporated  Niagara  Palls,  New  York 
(December  3.1996) 
Signed  at  Washington.  D.C  This  3rd  day  of 

December,  1996. 

RuaeUT.Kile, 

Program  Manager,  Policy  and  Reemployment 

Services,  Office  of  Trade  Adjustment 

Assistance. 

(FR  Doc.  96-31683  Filed  12-12-46;  8:45  am) 

BlUMe  OOOE  4S1*-t»-M 


[TA-W-^7aq 

Missfon  Plasttes  of  OeQueen, 
DeQueen,  AR;  Notfoe  of  TennlnatkNi  of 
CertHteatfon 

This  notice  terminates  the  Certificate 
Regarding  Eligibility  to  Apply  For 
Worker  Adjustment  Assistance  issued 
by  the  Department  on  October  30, 1996, 
for  all  workers  of  Mission  Plastics  of 
DeQueen,  located  in  DeQueen. 
Arkansas.  The  notice  was  published  iii 
the  Federal  Register  <hi  November  13, 
1996  (61  FR  58219). 

The  Department,  on  its  own  motion, 
reviewed  the  certification  for  woriiers  of 
Mission  Plastics  of  DeQueen.  Findings 
show  that  workers  of  the  subject  firm 
.produced  injection  molded  plastics  for 
lawn  and  garden  equipment. 

New  evidence  submitted  to  the 
Department  revealed  that  the  major 
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declining  customer  of  Mission  Plastics 
had  declining  imports  of  thermoplastic 
parts  while  increasing  purchases  of 
those  products  from  c^er  dooiestic 
sources. 

Since  there  are  no  adversely  affected 
workers  of  the  subject  firm,  the 
continuation  of  the  cMtification  wou)d 
serve  no  purpose  and  the  certification 
has  been  terminated. 

Signed  at  Washington,  D.C..  this  26th  day 
of  November  1996. 
Curtis  K.  KooMT, 

Acting  Progmm  Manager,  Policy  and 
Reemployment  Services.  Office  of  Tiade 
Adjustment  Assistance. 
[FR  Doc.  96-31686  Filed  12-12-96;  8:45  am] 

aajJNG  OOOC  4eM-30-M 


Dutchess  Ungerfa  d/b/a  Syive«ter 
Textils;  TA-W-31. 996  Syfvttster,  QA, 
TA-W-31 .  99eA  Ft  Lse,  NJ;  Amendad 
Csrtfflcation  Rsgarding  Eligibility  To 
Apply  for  Worfcsr  Adjustnnsnt 
Asalstancs 

In  accordance  with  Section  223  of  the 
Trade  Act  of  1974  (19  U.S.C  2273)  the 
Department  of  Labor  issued  a 
Certification  of  Eligibility  to  Apply  for 
Worker  Adjustment  Assistance  on 
March  15, 1996,  applicable  to  all 
workers  of  Dutchess  Lingerie  d/b/a 
Sylvester  Textile  located  in  Sylvester, 
Georgia.  The  notice  was  published  in 
the  Federal  Register  on  April  3, 1996 
(61  FR  14820). 

At  the  request  of  the  company,  the 
Department  reviewed  the  certification 
for  workers  of  the  subject  firm.  New 
information  provided  by  the  company 
shows  that  worker  separations  have 
occurred  at  Dutchess  Lingerie  in  Ft.  Lee, 
New  jersey.  The  workers  of  the  subject 
firm  in  Ft.  Lee  provide  administrative 
services  in  support  of  the  production  of 
the  women's  apparel  and  lingerie  at  the 
subject  firms'  Sylvester,  Georgia 
location. 

The  intent  of  the  Department's 
certification  is  to  include  all  workers  of 
the  subject  firm  who  were  Aversely 
affected  by  increased  imports. 
Accordingly,  the  Department  is 
amending  the  certification  to  cover  all 
workers  of  Dutchess  Lingerie,  doing 
business  as  Sylvester  Lingwie  in  Ft  Lee, 
New  Jersey. 

The  amended  notice  applicable  to. 
TA-W-31, 996  is  hereby  issued  ks 
follows: 

All  woiVers  of  Dutchess  Lingerie,  doing 
business  as  Sylvester  Lingerie,  Sylvester. 
Geoigia  (TA-W-31,  996)  and  Ft.  Lee,  New 
Jersey  (TA-W-31.  996A)  engaged  in 
employment  related  to  the  production  of 
women's  apparel  and  lingerie,  who  became 


totally  or  partially  separated  from 
employment  on  or  after  February  22, 1995  are 
eligible  to  apply  for  adjustment  assistance 
under  Section  223  of  the  Trade  Act  of  1974. 

Signed  at  Washington,  D.C  this  3rd  day  of 
December  1996. 

RosmU  T.Kile,  -^^'^ 

Progfom  ^4a^ager,  Policy  and  Reemployment 
Services,  Office  of  Trade  At^ustment 
Assistance.  «  ;  . .  • 

[FR  Doc  96-31682  Filed  IZ-li-tB:  8:45  ami 
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rrA-W-a2,668  and  TA^IV-42,668A] 

Vanco  Induatrlsa,  Incorporated;  Eutaw, 
AL  and  Now  York,  NY;  Amended 
Cartification  Ragardbig  Eligibility  To 
Apply  tor  Workar  Ad|uatinant 


In  accordance  with  Section  223  of  the 
Trade  Act  of  1974  (19  USC  2273)  the 
Department  of  Labor  issued  a  Notice  of 
Certification  Regarding  Eligibility  to 
Apply  for  Worker  Adjustment 
Assistance  on  October  16, 1996, 
applicahle  to  workers  of  Vanco 
Industries,  Incorporated  located  in 
Eutaw,  Alabama.  The  notice  was 
published  in  the  Federal  Register  on 
November  8, 1996  (61  FR  57905). 

At  the  request  of  petitioners,  the 
Department  reviewed  the  certification 
for  workers  of  the  subject  firm.  New 
findings  show  that  layoffs  have  occurred 
at  the  headquarters  of  Vanco  Industries, 
Incorporated,  in  New  York,  New  York. 
The  workers  at  the  New  York  location 
provide  administrative  services  for  the 
Eutaw,  Alabama  production  facility. 

The  intent  of  the  Department's 
certification  is  to  include  all  workers  of 
Vanco  Industries,  Incorporated  who 
were  affiacted  by  increased  imports. 
Accordingly,  the  Department  is 
amending  the  worker  certification  to 
include  workers  at  the  New  York,  New 
York  location  of  Vanco  Industries. 
Incorporated. 

The  amended  notice  applicable  to 
TA-W-32,668  is  hereby  issued  as 
follows: 

All  workers  of  Vanco  Industries, 
Incorporated.  Eutaw,  Alabama  (TA-W- 
32.668)  and  New  York.  New  York  (TA-W- 
32,668A).  who  became  totally  or  partially 
sepcuated  from  employment  on  or  after  July 
29. 1995.  are  eligible  to  apply  for  adjustment 
assistance  under  SectifMi  223  of  the  Trade  Act 
of  1974. 

Signed  at  Washington.  D.Q  tliis  27th  day 
of  November  1996. 
Cortis  K.  Kooser, 

Acting  Program  Manager,  Policy  and 
Reemployment  Services,  Office  of  Trade 
Adjustment  Assistance. 

(FR  Doc.  96-31688  Filed  12-12-96;  8:45  am] 
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InvaaHgatlona  Ragarrtlng  CartMcationa 
of  Eligibility  To  Apply  for  NAFTA 
Transitional  Adjustment  Assistanca 

Petitions  for  transiticmal  adjustment 
assistance  under  the  North  American 
Free  Trade  Agreement-Transitional 
Adjustment  Assistance  Implementation 
Act  (Pub.  L.  103-182).  hereinafter  called 
(NAFTA-TAA),  have  been  filed  with- 
State  dovemors  under  Section  25G(b)(l) 
of  Subchapter  D,  Chapter  2,  Title  II,  of 
the  Trade  Act  of  1974,  as  amended,  are 
identified  in  the  Appendix  to  this 
Notice.  Upon  notice  from  a  Governor 
that  a  NAFTA-TAA  petition  has  been 
received,  the  Program  Manager  of  the 
Office  of  Trade  Adjustment  Assistance 
(OTAA),  Employment  and  Training 
Administration  (ETA),  Department  of 
Labor  (DOL),  announces  the  filing  of  the 
petition  and  takes  actions  pursuant  to 
paragraphs  (c)  and  (e)  of  Section  250  of 
the  Trade  Act. 

' ;-  The  piupose  of  the  Governor's  actions 
and  the  Labor  Department's 
investigations  are  to  determine  whether 
the  workers  separated  from  employment 
of  after  December  8, 1993  (date  of 
enactment  of  Pub.  L.  103-182)  are 
eligible  to  apply  for  NAFTA-TAA  under 
Subchapter  D  of  the  Trade  Act  because 
of  increased  imports  bom  or  the  shift  in 
production  to  Mexico  or  Canada. 

The  petitioners  or  any  other  persons 
showing  a  substantial  interest  in  the 
subject  matter  of  the  investigations  may 
request  a  public  hearing  with  the 
Program  Manager  of  OTAA  at  the  U.S. 
Department  of  Labor  (DOL)  in 
Washington,  D.C.  provided  such  request 
is  filed  in  writing  with  the  Program 
Manager  of  OTAA  not  later  than 
December  23, 1996. 

Also,  interested  persons  are  invited  to 
submit  written  comments  regarding  the 
subject  matter  of  the  petitions  to  the 
Program  Manager  of  OTAA  at  the 
address  shown  below  not  later  than 
December  23, 1996. 

Petitions  filed  with  the  Governors  are 
available  for  inspection  at  the  Office  of 
the  Program  Manager,  OTAA,  ETA, 
DOL,  Room  C-4318.  200  Constitution 
Avenue,  N.W.,  Washington,  D.C.  20210. 

Signed  at  Washington,  D.C  ttna  3rd  day  of 
December,  1996. 


Program  Manager,  Policy  Br  Reemployment 
Services,  Office  of  Trade  Adjustment 
Assistance. 
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oaivwtei 

Governors 

ofljos 


Ajtfa^Att  fWtfV^W^M^ 


Joe  Manufacturing  (UNITE) .... 
Sunny  Company  (UNITE)  — 
Barday  Home  Products  (Co.) 

Lucent  Tachnologiee  (CWA)  — ... 

Akto,  Inc.  (UNITE)  

Karen  Tang  Sewing  (UNITE)  

Fenraz  Corporation  (Co.)  ~ ~ — 

Connor  Owporalion:  Connor  Rutiber  Tech- 
nologies (UFCW). 

J.E.  Morgan  KnMngMls  (Wkrs) 

Eaton  Corporation  (Wkrs) -.< 

Jenaports;  Division  of  Gateway  Sportsvvear 
(UNITE). 

Pennsylvania  Food  Merchants  (Co.) 

Old  Ben  Coal  Co.  (UMWA)  ., k. 

A.O.  Smih  Corp.  (IBE) 

Wright  Bemet  (GMPPAW) 

Ptaid    Clothing   Qnxip;   J.    Schoeneman 

(UNITE).  -     >' 

Cfiicago  Steei  and  Wire  (Co.)  jJZ^:!^ — 

Rayorier,  Inc.  (AWPPW) 

MMer  International  (Co.) 

Procter  and  Qamtjie  Manufacturing  (Wkrs) 

Gert)er  ChiUrertswear  (Co.)  

Willamette  Industries  (WCIW)  . — 

Springs  Wmdow  Fashions  (Co.) 

Sunt>eam  Household  Products  (Co.)  

.  Agwoy,  Inc.  (Whrs)  ». 

Louisiana  Pacific  (Wkrs) 
HamMon  Beach  (Wkrs) 

AMP,  Inc.  (Wkrs)  

Cypress  Ctwmical  (Wkrs) 


HubheM,  Inc.  (IBEW) 

Mark  IV  Industries  (USWA) 
Lexington  Apparel  (Wkrs)  _. 


Lucent  Technotogies  (Wkrs) 
Dazey  Corporation  (Wkrs) ...; 

Ban  Corporainn  (Wtos) 

Jay  Gannent  (The)  (Wkrs)  ... 

Border  Apparel  (Wtars) 

Haitxx  Bell  (Wkrs) ., 

Vineyard  (The)  (Co.) .... 

Quaity  Apparel  (Wlas)  ....>..,.. 
Wex  Tex  IndusMes  (Co.)  


^Chicago  Steel  and  Wire  (Wkrs) 

Trade  Apparel  (Wkrs) 

Professional  Manufdbturing  (Wkrs) 


San  Franctsoo,  CA 
San  Frandsco,  CA 
fkjiitMisvilei  NC .... 


Wrwsettf  NC  ..M...M.M. 

San  Frandsoo,  CA  ... 
San  Frandsoo,  CA  ... 

Paisippany,  NJ 

Fort  Wayne,  IN  ......... 

Hon.  NY 

Madnon.WI  

New  Kensington,  PA 

WormieyatNirg,  PA  ... 

Edgantoa  WV 

Tipp  aty.  OH 

HamXon,  OH  ............ 

ChamtwfStHirg,  PA  ... 

Chicago,  IL 

Port  Angeles,  WA ..... 

Baxley,  QA 

Hattx)ro^  PA  .....__... 

Fort  Kent.  ME «. 

Dallas,  OR 

City  of  Industry.  CA  .. 

Coushetta,  LA 

Waverly,  NY 

KetctHkan,  AK" »...».... 
Southern  Pines,  NC  . 


Erie,  PA 


El  Paso,  TX 

St.  Louis,  MO  .... 
Waynesvile,  NC 
Bolvar,  TN 


Atlanta,  QA 

Osage  City,  KS  „.. 

Cohimtxis,  IN 

Portland,  IN 

B  Paso,  TX 

Bayoenter,  WA  _.. 

Ctouis,  NM 

NewBedkxd.MA 
Dothan,  AL  . 


Chicago,  IL  . 
BPaso.  TX 
Paris,  N) 


Channel  Lumljer  (Co.) ..... Craigmont.  ID 


11/04/96 
11/04/96 
11/06M6 

11/OG/M 

11701/96 
11/06/96 
11/04/96 
11/06/96 

11/06/96 
11/08/96 
11/06/96 

11/21/96 
1(^28/96 
11/12/96 
11/12/96 

11/13/96 

11/06/96 
11/12/96 
11/07/96 

ii/iam 

11/15/96 
11/13/96 
11/13/96 
11/18/96 
11/15/96 
11/04/96 
11/21/96 

11/14/96 

11/2(y96 

11/18/96 
11/1fll«6 
11/21/96 

11/22/96 
il/22/96 

11/22/96 
11/22^ 
11/2^96 
11/20/96 
11/15/96 
11/25/96 
11/22/96 

11/06/96 
11/26/96 
11/26/96 

11/2&m 


NAFTA-01320 
NAFT/M)1321 
NAFTA-01d22 

NAFrA-01323 

NAFTA-0t324 
NAFT>M)132S 
NAFTA-01326 
NAFTA-01327 

NAFTA-01328 
NAFTA-01329 
NAFTA-01330 

NAFT/M)1331 
NAFT>M}1332 
NAFTA-01333 
NAFTA-01334 

NAFTA-01336 

NAFTA-01336 
NAFT/V-01337 
NAFTA-01338 
NAFTA-01330 
NAFTA-01340 
NAFTA-01341 
NAFrA-01342 
NAFTA-01343 
NAFT/^-01344 
NAFTA-01345 
NAFTA-01346 

NAFTA-01347 

NAFTA-01348 

NAFTA-01349 
NAFTA-01350 
NAFT/V-01361 

NAFTA-013S2 
NAFTA-013S3 

yAFTA-01354 
NArrA-01366 
NAFTA-01356 
NAFTA-01357 
NAFTA-01358 
NAFTA-013S9 
NAFTA-01360 

NAFTA-01361 
NAFTA-01362 
NAFT/U)1363 

NAFT/^-01364 


Sewing  of  women's  apparai 
Sewing  of  women's  apfMrel. 
Comforters,  oontfoitsr 
farter  ensombtes  with  siteets. 


piocf- 


*)0iMing  of  women's  apparaL 
Sewioo  of  women's  appareL 
Low  voltage  power  electrical  fuses. 
Rut)t)er  beXtaii  casings  and  coversL . 

Knft  garments. 
Automotive  control  division. 
Women's ) 


Monoy  Older  proceBBlno 

Co^ 

In-beMs,  shafts  and  steel  laminatnns. 

Brushes,  t)room,  Industrial  line  deaning 

products. 
Mens  suits,  stacks  and  sport  coots. 

Wire. 

Woodpul). 

Woven  shirts,  vests  and  skirts. 

Over  tt>e  counter  phannaceulk^al  products. 

Chidrens  sleepwear. 

Plywood  production. 

Horizontal  wood  t)linds.  vertkai  binds. 

Steam  and  spray  irons. 

Small  pet  feed. 

Desotving  pulp  high  grade  sulphite. 

/Assembly  of  soleptales  and  moUhg  of 
ooveitxise. 

Ir^ected  moMed  plaslic  electrical  connec- 
tors. 

Fabrw  softenere,  detergents,  enzymes  kw 
stone  washing  )aans. 

Electrical  fittings. 

/kutomative  hose  and  timing  belts. 

Men's  dress  slacks,  jeans  and   casual 

Repair/refufbish  telephone  equipmenL 
Foot  bath,  toot  saver,  turbo  spa  body 

quencfwr. 
Metal. 

Levi  blue  leans. 
Shorts,  skirts  artd  )eaie. 
Crab  meat,  shrimp,  salmon. 
Fabric  covered  bed  and  bath  accessories. 
ChiMrens  and  ladtes  sportswear. 
Panamas  artd   robes,   mens   rot>es  and 

tMxer  stwrts.  'i «" 

Tin  fir»  wire. 
Pants,  jackets  and  shorts. 
FDerglass    helmets,    motorcyda. 

mot)Mo  and  poice  twimets. 
Dimenaional  lumlMr. 
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Emptoyment  Standartte  AdminietratkNi 
Wtage  and  Hour  DIvMon 

Minlmufn  Wages  for  Federal  and 
FMeraNy  Asslstad  Construction; 
General  Wage  Determination  Deciskms 

Gmeral  wage  determinaticMi  dedsions 
of  the  Secretary  of  Labor  are  issued  in 
accordance  witii  applicable  law  and  are 
baaod  on  the  information  obtained  by 
the  Department  of  labor  from  its  study 
of  local  wage  conditions  and  data  made 
available  finom  other  sources.  They 
specify  the  basic  hourly  wage  rates  and 
fringe  benefits  which  are  determined  to 
be  prevailing  for  the  described  classes  of 
laborers  and  mechanics  employed  on 
construction  projects  of  a  similar 
character  and  in  the  localities  specified 
therein. 

The  detenninatldns  in  these  decisions 
of  prevailing  rates  and  fringe  benefits 
have  been  made  in  accordance  with  29 
CFR  Part  1,  by  authority  of  the  Secretary 
of  Labor  ptusttant  to  the  provisions  of 
the  Davis-Bacon  Act  of  March  3, 1931. 
as  amended  (46  Stat.  1494,  as  amended, 
40  U.S.C  276a)  and  of  Other  Federal 
statutes  referred  to  in  29  CFR  Part  1, 
Appendix,  as  well  as  such  additional 
statutes  as  may  from  time  to  time  be 
enacted  containing  provisions  for  the 
payment  of  wages  determined  to  be 
prevailing  by  the  Secretary  of  Labtv  in 
accordance  with  the  Davis-Bacon  Act. 
The  prevailing  rates  and  fringe  benefits 
determined  in  these  decisions  shall,  in 
accordance  with  the  provisions  of  the 
foregoing  statutes,  constitute  the 
minimiiin  wages  payable  on  Federal  and 
federally  assisted  construction  projects 
to  laborers  and  mechanics  of  the 
specified  classes  engaged  on  contract 
work  of  the  character  and  in  the 
localities  described  therein. 

Good  cause  is  hereby  found  for  not 
utilizing  notice  and  public  comment 
procedure  thereon  prior  to  the  issuance, 
of  these  determinations  as  prescribed  in 
5  U.S.C.  553  and  not  providing  for  delay 
in  the  effective  date  as  prescribed  in  that 
section,  because  the  necessity  to  issue 
current  construction  industry  wage 
determinations  frequently  and  in  large 
volume  causes  procedures  to  be 
impractical  and  contrary  to  the  public 
interest. 

General  wage  determination 
decisions,  and  modificaticms  and 
supersedes  decisions  thereto,  contain  no 
expiration  dates  and  are  effective  fix>m 
their  date  of  notice  in  the  Federal 
Register,  or  on  the  date  written  notice 
is  received  by  the  agency,  whichever  is 


earlier.  These  decisions  are  to  be  used 
in  accordance  with  the  provisions  of  29 
CFR  Parts  1  and  5.  Accordingly,  the 
applicable  decision,  together  with  any 
modifications  issued,  must  be  made  a 
part  of  every  contract  for  perfonnanoe  of 
the  described  worlc  within  the 
geographic  area  indicated  as  required  by 
an  applicable  Federal  prevailing  wage 
law  and  29  CFR  Part  5.  The  wage  rates 
and  fringe  benefits,  notice  of  whidi  is 
published  herein,  and  which  are 
contained  in  the  Government  Printing 
Office  (GPO)  document  entitled 
"General  Wage  Determinations  Issued 
Under  the  Davis-Bacon  And  Related 
Acts,"  shall  be  the  minimum  paid  by 
contractors  and  subcontractors  to    -    ..>^' 
laborers  and  mechanics.  '^'".'''.> 

Any  person,  organization,  or     - 
govemdiental  agency  having  an  interest 
in  the  rates  determined  as  prevailing  is 
encouraged  to  submit  wage  rate  and 
fringe  benefit  information  for 
con^deration  by  the  Department. 
Further  infdrmaticm  and  self- 
explanatory  forms  for  the  purpose  of 
submitting  this  data  may  be  (4>tained  by 
writing  to  the  U.S.  Department  of  Labor, 
Ehaployment  Standards  Administration, 
Wage  and  Hour  Division,  Division  of 
Wage  Determinations,  200  Constitution 
Avenue.  N.W.,  Room  S-3014, 
Washington,  D.C  20210.  ■•     .    ■  -^ 

Withdrawn  General  Wage  ^^.^.       V; 
DetemuaatioQ  Decision  '^ 

This  is  to  advise  all  interested  parties 
that  the  Department  of  Labor  is  „ .  „ 

withdrawing,  from  the  date  of  this  •"" 
notice.  General  Wage  Determination  No. 
NE9600ig  dated  march  15. 1996. 

Agencies  with  construction  projects 
pending,  to  which  this  wage  decision 
would  have  been  applicable,  should 
utilize  Wage  Decision  NE960038.     - 
Contracts  for  which  bids  have  been 
opened  shall  not  be  afiiected  by  this 
notice.  Also,  consistent  with  29  CFR 
1.6(c)(2)(iKA).  when  the  opening  of  bids 
is  less  than  ten  (10)  days  from  the  date 
of  this  nc^ca,  tbis  action  shall  be 
effective  unless  the  agency  finds  that 
there  is  insufficient  time  to  notify 
bidders  of  the  change  and  the  finding  is 
documented  in  the  contract  file. 

Modifications  to  General  Wage' 
Determination  Decisions 

The  number  of  decisions  listed  in  the 
Government  FYinting  Office  document 
entitled  "General  Wage  Determinations 
Issued  Under  the  Davis — Bacon  and 
Related  Acts"  being  modified  are  listed 
by  Volume  and  State.  Dates  of 
publication  in  the  Federal  Register  are 
in  parentheses  following  the  decisions 
being  modified. 


Volume  1 

Connacticut 
CT960001  (March  15, 1M6) 
CrgeOOOS  (March  15, 1990) 
CT960004  (March  IS,  1996) 

New  Jersey 
N)90002  (Maich  15. 1996) 

Volume  n 

Virginia 
VAge0014  (March  15, 1996) 
VA960015  (March  15. 1996) 
VA960022  (March  15. 1996) 
VA960036  (March  15. 1996) 
VA960050  (March  15. 1996) 
VA980053  (March  IS,  1996) 
VA960064  (March  15. 1996) 
VA960069  (March  15, 1996) 
VA960107  (March  15.  UM6) 

Volume  in 

Georgia 

GA960032  (March  15, 1996) 

Volume  A' 

Indiana 
IN960002  (March  15. 1996) 
IN96O0O3  (March  IS.  1996) 
IN960006  (March  15, 1996) 
IN960016  (March  15, 1996) 

Michigan 
MI960001  (March  15, 1996) 
MI960002  (March  15, 1996) 
MI960005  (March  15. 1996) 
K4I960007  (March  15, 1996) 
MI960012  (March  15, 1996) 
MI960030  (March  15. 1996) 
'  MI960062  (March  15, 1996) 
-     MI960064  (March  15. 1996) 

Ohio 

OH960002  (March  15. 1996) 

Volume  V 

Arlcansas 
AR960001  (March  15, 1996) 
AR960003  (March  15. 1996) 

Io%ra 
IA960003  (March  15, 1996)^ 
IA960019  (March  15, 1996) 

Kansas 
ICS960009  (March  IS,  1996) 
KS960019  (March  15, 1996) 
ICS960025  (March  15. 1996) 
iCS960026  (March  15. 1996) 

Nebraslca 
NE960001  (March  15. 1996) 
NE960038  (March  15. 1996) 
NE960051  (March  15. 1996) 
NB960059  (March  15. 1996) 

Texas 
TX960001  (March  15, 1996) 
TX960002  (March  15. 1996) 
TX960007  (March  15. 1996) 
TXgeOOCS  (March  15.  1996) 
TX960019  (March  15,  1996) 
TX960069  (March  15.  1996) 
TX960081  (March  15. 1996) 

Volume  VI 

Alaska 

AK960001  (March  15. 1996) 
California 

CA9600069  (March  15, 1996) 
Colorado 

GO9600G3  (March  15.  1996) 

GO960007  (March  15. 1996) 
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OOoeOOOB  (March  IS.  1996)  ; 
CX)960016  (March  15. 1996)   >V  '^    ;    - 
00960018  (March  15. 1996)  <',tvw  . 

OO96002S  (March  15. 1996)         r  V^   <;1  " 
Washiogtoa  -m-*- ' 

WA960001  (March  15, 1996)  * 

WA960003  (March  IS.  1996) 
WA960007  (March  15, 1996) 

Genaral  Wage  DatenninatiMi 
Pnblifiatioii 

General  wage  determinaticHis  issued 
under  the  Davis-Bacon  and  related  Acts, 
including  those  noted  above,  may  be 
found  in  the  Government  Printing  Office 
(CPO)  document  entitled  "General  Waqge 
Determinations  Issued  Undw  The  Davis- 
Bacon  and  Related  Acts".  This 
publication  is  available  at  each  of  the  50 
Regional  Government  Depository 
Libraries  and  many  of  the  1.400 
Government  Depository  Libraries  across 
the  coimtry. 

The  general  wage  determinations.^, 
issued  under  the  Davis-Bacon  and 
related  Acts  are  available  electronically 
by  subscription  to  the  FedWorld 
Bulletin  Board  System  of  the  National 
Technical  Information  Service  (NTIS)  of 
the  U.S.  Department  of  Commerce  at 
(703)  487-4630. 

Hard-copy  subscriptions  may  be 
purchased  from:  Superintendent  of 
Documents,  U.S.  C^ovemment  Printing 
Office,  Washington,  D.C.  20402.  (202) 
512-1800. 

When  ordering  hard-copy 
subscription  (s),  be  sure  to  specify  the 
State(s)  of  interest,  since  subscripti(ms 
may  be  ordered  fm  any  or  all  of  the  six 
separate  volumes,  arranged  by  State. 
Subscriptions  include  an  annual  edition 
(issued  in  January  or  February)  which 
includes  all  current  general  wage 
determinations  for  the  States  covwed  by 
each  volume.  Throughout  the  remainder 
of  the  year,  regular  weekly  updates  are 
distributed  to  subscribers. 

Signed  at  Washington,  D.C.  this  6th  day  of 
December  1996. 

Philip  J.  Glow,  '". 

Chief,  Branch  of  Construction  Wage 
Determinations. 

IFR  Doc.  96-31407  Filed  12-12-96;  8:45  ami 
■LUNQ  OOOe  4«1»-C7-4I 


UBRARY  OF  CONGRESS 
(Dockat  Na  96-2  CARP-CRA] 

Copyright  Offica:  Terniiitation  of 
Proceeding  To  Adjust  Cable 
Compulsory  License  Rates      ^">'^« 

agency:  Copyright  Office,  Library  of 

Congress. 

ACTK3N;  Notice. ^;        ■•  ' 

SlMMARY:  The  Copyright  Office  is 
announcing  the  termination  of  the 


prooeeding  to  ad)ust  the  cable  copyri^t 
royalty  rates.  The  Office  takes  this 
action  following  the  withdrawal  of  all 
pmding  petitions  seeking  a  rate 
adjiistment  of  the  cable  copyright 
royalty  rates  and  gross  jecnpts 
limitaticms.  As  the  period  far  filing 
petitions  to  request  a  rate  adjustmmt  is 
over,  no  party  may  file  a  new  petition 
to  initiate  a  o^le  rate  adjustment 
proceeding  until  2000. 
BTECnVE  date:  November  8, 1996. 
FOR  FURTHER  MPORMAIKM  OONTACn 
Marilyn ).  Kretsinger,  Acting  General 
Counsel,  or  Tanya  Sandros,  Attorney 
Advisor,  at  Q^yright  Arbitration 
Royalty  Panel.  P.O.  Box  70977, 
Southwest  Station.  Washington,  D.C 
20024.  Telephone:  (202)  707-8380. 
Telefax:  (202)  707-8366. 
SUPPLEMENTARY  MFORMATXW:  Section 
,  111  of  the  Copyright  Act,  17  U.S.C, 
grants  a  compulsory  copyright  license  to 
cable  television  systems  for  the 
retransmission  of  over-the-air  lMt>adcast 
stations  to  their  subscribere.  In  exchange 
for  the  license,  cable  operators  submit 
royalty  payments,  along  with  statements 
of  account  detailing  their 
retransmissions,  to  the  Copyr^t  Office 
on  a  semiannual  basis. 

A  cable  system  calculates  its  royalty 
payments  in  accordance  with  the 
statutory  formula  described  in  17  U.S.C. 
111(d).  The  cable  system  then  makes  a 
payment  based  upon  its  gross  receipts 
firom  subscribers  for  the  retransmission 
of  broadcast  signals.  Section  111(d) 
subdivides  cable  systems,  based  on  the 
amoimt  of  their  gross  receipts,  into  three 
categories:  small,  medium,  and  large. 
Small  systems  pay  a  fixed  amount 
without  regard  to  the  number  of 
broadcast  signals  they  retransmit,  while 
medium-sized  systems  pay  a  roy^ty. 
within  a  specific  range,  based  on  the 
number  of  signals  they  retransmit.  Large 
cable  systems  calculate  their  royalties 
according  to  the  number  of  distant 
broadcast  signals  which  they  retransmit 
to  their  subscribers.'  Under  this 
formula,  a  large  cable  system  is  required 
to  pay  a  specified  percentage  of  its  ^ross 
receipts  for  each  distant  signal  that  it 
retransmits. 

Congress  established  the  gross 
receipts  limitations  that  determine  a 
cable  system's  size,  and  provided  the 
gross  receipts  percentages  (rates)  for 
distant  signaU.  17  U.S.C.  111(d)(1). 
Congress  also  provided  for  adjustment 
of  both  the  gross  receipts  limitations 
and  the  distant  signal  rates.  17  U.S.C. 


801(bM2).  The  limitaticms  and  rates  can 
be  adjusted  to  reflect  national  monetary 
inflation,  changes  in  the  average  rates 
diarged  by  cable  systems  for 
retransmission  of  broadcast  signals,  or 
rhifngaa  in  certain  cable  rules  of  the 
Federal  Communications  Commission 
in  eflect  on  AjMil  15, 1976. 17  U.S.C 
801(b)(2)  (A).  (B),  (C).  and  (D).  The 
current  gross  receipts  limitations  and 
rates  are  set  forth  in  37  CF.R.  256.2. 

Section  803  of  the  Copyright  Act.  17 
U.S.C  provides  that  the  gross  receipts 
limitations  and  the  rates  of  the  cable 
compulsory  license  may  be  adjusted  in 
1995.  and  every  subsequent  fifth 
calendar  year,  upon  filing  a  petition 
with  the  Library  of  Congress  requesting 
an  adjustment  during  these  window 
years.  If  the  Library  detmmines  that  the 
petitioner  has  a  "significant  interest"  in 
the  royalty  rate  or  rates  in  whidi 
adjustment  is  requested,  the  Library 
must  convene  a  CARP  to  determine  the 
adjustment.  17  U.S.C.  803(aKl). 

On  December  29. 1995,  the  Library  of 
Congress  received  two  petitions 
requesting  an  adjustment  to  the  cable 
compulscuy  Ucense  royalty  rates.  The 
"Copyright  Owners"  ^  and  the  National 
Cable  Television  Association.  Inc.  eadi 
filed  a  petition  seeking  an  adjustment  to 
the  cable  copyright  royalty  rates. 

In  response  to  the  petitions,  the 
Librarian  established  the  schedule  for 
the  cable  rate  adjustment  proceeding. 
See  Recommendation  and  Order  in 
Docket  No.  96-2  CARP-CRA  (July  22, 
1996).  This  order  aimoimced  ihs  45-day 
precontroversy  schedule  which  required 
the  parties  to  the  proceeding  to  submit 
their  direct  cases  on  November  8. 1996. 

On  November  8, 1996,  the  parties  to 
the  petitions,  however,  filed  a  Joint 
Withdrawal  of  Petitions  for  Rate 
Adjustment.  The  writhdrawal  notice 
states  that  the  parties  "having  agreed 
that  they  will  not  seek  any  adjustments 
to  the  cable  copyright  royalty  rates  and 
gross  receipts  limitations  in  efiiect  as  of 
December  31, 1995,  hereby  withdraw  all 
of  the  pending  petitions  for  rate 
adjustments  filed  by  and  on  their 
behalf."  Withdravral  Notice  at  1. 

The  Librarian  of  Congress  accepts  the 
parties'  withdrawal  of  their  petitions  to 
adjust  the  cable  royalty  rates,  and  as  no 
other  petitions  seeking  adjustment  of 
the  cable  royalty  rates  were  filed  during 
the  1995  window  period,  the  Librarian 
aiyiounces  the  termination  of  the  CARP 


•  For  cable  systems  which  retransmit  only  local 
broadcast  siginls,  there  is  still  a  minimuni  royalty 
fee  which  must  be  paid.  This  minimum  royalty  fee 
is  not  applied,  however,  once  the  cable  system 
carries  one  or  more  distant  signals. 


2  "Copyright  Owners"  is  a  ooUacdve  tann  far 
Program  Suppliers,  Joint  Sporu  Claimants,  the 
National  Association  of  Broadcasters,  Motic 
Claimants  (the  American  Society  of  Compoeers, 
Authors,  and  Publishers.  Broadcast  Music  Inc.  and 
SESAC  Inc.).  Cin-'ti«n  Claimants.  Devotional 
Claimants,  the  Public  Broadcasting  Service,  and 
National  Public  Radio. 


65604 
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proceeding  to  make  these  adjustments, 
effective  as  of  November  8,  1996,  tiie 
filing  date  of  the  notice  withdrawing 
both  petitions  for  rate  adfustnients. 

Dated:  November  22, 1996. 
Marybeth  Peters, 
Register  ofCopyri^ts. 

Approved: 
JaaiM  H.  BilHagtoo. 
The  Libmrian  of  Congress. 
(Fit  Doc.  96-31670  Filed  12-12-96: 8:45  am) 
aaiMO  oooe  uw-»-* 


NATIONAL  ARCHIVES  AND  RECORDS 
ADMINISTRATION 

Records  Sctiedulee;  AvaitebiHty  and 
Request  for  ComnMnts 

AQENCY:  National  Archives  and  Records 

Administration,  Office  of  Records 

Administration. 

ACTION:  Notice  of  availability  of 

proposed  records  schedules;  request  for 

comments. 

summary:  The  National  Archives  and 
Records  Administration  (NARA) 
publishes  notice  at  least  once  monthly 
of  certain  Federal  agency  requests  for 
records  disposition  authority  (records 
schedules).  Records  schedules  identify 
records  of  sufficient  value  to  warrant 
preservation  in  the  National  Archives  of 
the  United  States.  Schedules  also 
auth<»ize  agencies  after  a  specified 
period  to  dispose  of  records  lacking 
administrative,  legal,  research,  or  other 
value.  Notice  is  published  for  records 
schedules  that  (1)  propose  the 
destruction  of  records  not  previously 
authorized  for  disposal,  or  (2)  reduce 
the  retention  period  for  records  already 
authorized  for  disposal.  NARA  invites 
public  comments  on  such  schedules,  as 
required  by  44  U.S.C  3303a(a). 
DATES:  Request  for  copies  must  be 
received  in  writing  on  or  before  January 
27. 1997.  Once  the  appraisal  of  the 
records  is  completed,  NARA  will  send 
a  copy  of  the  schedule.  The  requester 
will  be  given  30  days  to  submit 
comments. 

A00RES8ES:  Address  requests  for  single 
copies  of  schedules  identified  in  this 
notice  to  the  Records  Appraisal  and 
Disposition  Division  (N1R),  National 
Archives  and  Records  Administration, 
College  Park,  MB  20740.  Requesters 
must  cite  the  control  number  assigned 
to  each  schedule  when  requesting  a 
copy.  The  control  number  appears  in 
the  parentheses  immediately  after  the 
name  of  the  requesting  agency. 
SUPPt-anen-ARY  information:  Each  year 
U.S.  Government  agencies  create 


billions  of  records  on  paper,  film, 
magnetic  tape,  and  other  media.  In  order 
to  amtrol  this  accumulation,  agency 
records  managers  prepare  records 
schedules  specifying  when  the  agency 
no  longer  needs  the  records  and  what 
happens  to  the  records  after  this  period. 
Some  schedules  are  comprehensive  and 
cover  all  the  records  of  an  agency  or  one 
of  its  major  subdivisions.  These 
comprehensive  schedules  provide  for 
the  eventual  transfer  to  the  National 
Archives  of  historically  valuable  records 
and  authorize  the  disposal  of  all  other 
records.  Most  schedules,  however,  cover 
reconk  of  only  one  office  or  program  or 
a  few  series  of  records,  and  many  are 
updates  of  previously  approved 
schedules.  Such  schedules  also  may 
include  records  that  are  designated  for 
permanent  retention. 

Destruction  of  records  requires  the 
approval  of  the  Archivist  of  the  United 
States.  This  approval  is  granted  after  a 
thorough  study  of  the  records  that  takes 
into  account  their  administrative  use  by 
the  agency  of  origin,  the  rights  of  the 
Government  and  of  private  persons 
directly  affected  by  the  Government's 
activities,  and  historical  or  other  value. 

This  public  notice  identifies  the 
Federal  agencies  and  their  subdivisions 
requesting  disposition  authority, 
includes  the  control  number  assigned  to 
each  schedule,  and  briefly  describes  the 
records  proposed  for  disposal.  The 
records  schedule  contains  additional 
information  about  the  records  aad  their 
disposition.  Further  information  about 
the  disposition  process  will  be 
furnished  to  eadi  requester. 

Schedules  Pending  ,  ^-  v^ 

1.  Department  of  Justice,  United 
States  Marshals  Service  (Nl-527-97-3). 
Records  related  to  inter-district 
movement  of  prisoners.  \. 

2.  Department  of  the  Treasury, 
Internal  Revenue  Service  (Nl-58-96-7). 
Audiovisual  records  acciunulated  by  the 
IRS  historian  and  determined  by  NARA 
to  lack  sufficient  archival  value  to 
warrant  permanent  retention. 

3.  Department  of  the  Treasury, 
Internal  Revenue  Service  (Nl-58-97-2). 
Art  appraisal  service  case  files. 

4.  Office  of  the  Secretary  of  Defense 
(Nl-330-96-1).  Automated  system 
containing  data  pertaining  to  health  care 
services. 

5.  United  States  Information  Agency 
(Nl-59-97-3).  Routine  and  facilitative 
records  ht>m  Department  of  State 
predecessor  elements  transfierred  to  the 
custody  of  USIA. 


Dated:  December  5.  1996. 
JaneaW.Moon, 

Assistant  Archivist  for  Hecrnds 
Administration. 

(FR  Doc.  96-31619  Filed  12-12-96;  8:45  on) 
nuMQ  oooe  7Sis-«i-«i 


NORTHEAST  DAIRY  COMPACT 
COMMISSION 

Notice  of  Price  Regulation  Procedure; 
Hearing 

Price  regulation  procedure  hearings 
will  be  held  on  December  17, 1996, 
10:00  am  at  the  Lebanon  Elks  Lodge, 
Lebanon,  NH,  and  on  December  19. 
1996  1 1 :00  am  at  the  Northborough 
Grange  Hall,  Northborough,  MA.  '*' 

I.  Authority 

(a)  Article  V,  Section  11  of  the 
Northeast  Interstate  Dairy  Compact,  and 
all  other  applicable  Articles  and 
Sections,  as  approved  by  Section  147  of 
the  Federal  Agricultural  Improvement 
and  Reform  Act  (FAIR  ACT),  P.L.  104- 
127,  and  as  thereby  set  forth  in  S.J.  Res. 
28(l)(b)  of  the  104th  Congress. 

(b)  Bylaws  of  the  Northeast  Dairy 
Compact  Commission,  adopted 
November  21,  1996. 

(c)  Resolution  adopted  by  Northeast 
Dairy  Compact  Commission,  November 
21. 1996. 

n.  Snmmary  of  Notice 

Pursuant  to  Article  VI(B)  of  its 
bylaws,  the  Northeastj)airy  Compact 
Commission  hereby  announces  the 
commencement,  on  its  own  initiative,  of 
a  price  regulation  rulemaking 
proceeding.  Pursuant  to  Article  VI(C)  of 
the  Bylaws,  the  Commission  further 
notices  the  scheduling  of  a  hearing  as 
provided  below. 

m.  Statement  of  Subject  Matter  of 
Heariug 

The  hearing  shall  consider  the 
following  subjects  and  issues  relating  to 
the  possible  establishment  of  a  compact 
over-order  price  regulation:"* 

1.  The  balance  between  production 
and  consumption  of  Class  I,  fluid  milk 
products  in  the  territorial  region  of  the 
six  participating.  New  England  states. 

2.  The  costs  of  production  in  the 
territorial  region  of  the  six  participating, 
New  England  states,  including,  but  not 
limited  to  the  price  feed,  transportation 
costs,  the  cost  of  labor,  including  the 
reasonable  value  of  the  producer's  own 
labor  and  management,  machinery 
expense  and  interest  expense. 

3.  The  prevailing  farm,  wholesale  and 
retail  prices  for  milk  outside  the 
territorial  region  of  the  six  participating 
New  England  states. 


* 
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4.  Hie  costs  of  processing  and 
distributing  Class  I,  fluid  milk  products 
mdiin  the  territcmal  region  of  the  six 
participating  New  England  states  by 
plants  located  within  the  region. 

5.  The  costs  of  delivering  and 
marketing  bulk.  Class  I,  fluid  milk  to 
plants  located  within  the  territorial 
region  of  the  six  participating  New 
England  states  from  within  and  outside 
the  rwion. 

6.  lite  costs  of  delivering  and 
distributing  packaged,  Claas  I,  fluid  milk 
products  within  the  territorial  region  of 
the  six  pcutidpating  New  England  states 
processed  outside  the  region. 

7.  The  purchasing  power  of  the       . ' 
general  public. 

8.  The  nature  and  function  of  all   >' 
government  programs  providing  food 
assistance  in  the  form  of  Class  I.  fluid, 
milk  products,  such  as  the  Women, 
In&nts  and  Children  Special 
Supplemental  Food  Program  of  the 
United  States  Child  Nutrition  Act  of 

1996,  and  the  potential  impact  of    - 
compact  over-order  price  regulation  on 
such  programs. 

9.  The  costs  of  retailing  Class  I  fluid 
milk  products. 

10.  The  econometrics  of  price 
transmission  from  the  fiorm  to  retail 
price  for  Class  I,  fluid  milk  products. 

11.  The  prices  needed  to  yield  a 
reasonable  return  to  producers  of  milk 
and  distributors  of  Class  I,  fluid,  milk 
products. 

12.  Feasible  actions  which  may  be 
taken  to  ensure  that  compact  over-order 
price  regulation,  if  imposed,  does  not 
create  an  incentive  for  producers  to 
generate  additional  supplies  of  milk. 

IV.  Dates,  Times  and  liocations  of 
Hearing 

The  Northeast  Dairy  Compact 
Commission  will  hold  hearings: 

1.  Tuesday,  December  17. 1996,  at 
10:00  am  at  the  Lebanon  Elks  L.odge, 
Heater  Road,  Lebanon,  NH. 

2.  Thursday,  December  19, 1996  at 
11:00  am  at  the  Northborou^  (kange 
Hall,  School  Street,  Northborough,  MA. 

V.  Riglit  to  Provide  Written  Comment 

Pursuant  to  Article  ViP)  of  the 
Bylaws,  any  person  may  participate  in 
the  rulemaking  proceeding  independent 
of  the  hearing  process  by  submitting 
written  comments  and  exhibits  to  the 
Northeast  Dairy  Compact  Commission. 
The  comment  aad/or  exhibits  may  be 
submitted  at  any  time  until  January  2, 

1997.  Comments  and  exhibits  will  be 
made  part  of  the  record  of  the 
rulemaking  proceeding  if  they  identify 
the  author's  name,  address  and 
occupation  and  if  they  include  a  sworn, 
notarized  statement  indicating  that  the 


comment  and/or  eidiibit  is  presented 
based  upon  the  author's  perscmal 
knowledge  and  belief. 

Comments  and  exhibits  should  be 
sent  lo:  Northeast  Dairy  Compact 
Commission,  43  State  Street,  P.O.  Box 
1058,  Montpelier,  VT  05601.  (802)  229- 
2028  (fax). 

For  more  information,  contact  a  New 
England  state  department  of  agriculture 
or  the  Compact  Commission  offices — 
.(802)229-1941. 
DeaMSmilli, 
Executive  Director. 
(PR  Doc  96-31835  Filed  V-12-86;  8:45  ami 


NUCLEAR  REQULATORY 


[Docket  No. 


And  98-8701 


Puto  Poww  Company;  Wotiot  of 
OofWidMBlloii  of  IsMMnooof 
Ainendwwnto  to  FaeiHty  Oporating 
LloMwas,  PrapoMd  No  Significant 
Haarda  OonaMaratton  Datormlnalion, 
and  Opportunity  tor  a  llaaring 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  is 
considering  issuance  of  amendments  to 
Facility  Operating  License  Nos.  NPF-9 
and  NPF-17  issued  to  Duke  Power 
Company  (the  licensee)  for  operation  of 
the  McGuire  Nuclear  ^tion.  Units  1 
and  2,  located  in  Mecklenburg  County, 
North  Carolina. 

The  proposed  amendments  would 
allow  a  one-time  only  change  necessary 
to  replace  the  existing  125-volt  D.C 
battery  cells  with  new  cells. 

Before  issuance  of  the  proposed 
license  amendments,  the  Commission 
will  have  made  findings  required  by  the 
Atomic  Energy  Act  of  1954.  as  amended 
'(the  Act)  and  the  Commission's 
regulations. 

The  Commission  has  made^a 
proposed  determination  that  the 
amendment  request  involves  no 
significant  hazards  consideration.  Under 
the  Commission's  regulations  in  10  CFR 
50.92,  this  means  that  operation  of  the 
facility  in  accordance  with  the  proposed 
amendments  would  not  (1)  Involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated;  or  (2)  create  the  possibility  of 
a  new  or  diflerent  kind  of  accident  from 
any  accident  previously  evaluated;  m 
(3)  involve  a  significant  reduction  ina 
margin  of  safety.  As  required  by  10  CFR 
50.91(a),  the  license  has  provided  its 
analysis  of  the  issue  of  no  significant 
hazards  consideration,  which  is 
presented  below: 


Fiat  Staadard 

Opeielioa  of  tiie  CKdlitv  in  acooKkaca 
widi  the  prapowd  Maanoment  will  aot 
invoiva  a  lignHlrant  incTBaae  in  the 
probability  or  consaquenoas  of  an  aoddsnt 
previously  evahMtod. 

the  125  voh  DC  Vital  Iiistrunientation  and 
Control  Power  System  is  aot  an  accidant 
initiator.  H  aarves  as  an  accident  mitigitkNi 
system.  The  new  battery  will  be  seismically 
moontsd  There  is  no  change  in  cabling 
required  far  the  new  battery  and  no  change 
in  the  physical  and  electrical  separation 
pnvisiaBa  far  the  battery.  The  performance 
of  plant  safety  functioos  will  not  be  degraded 
by  the  new  battery. 

The  replaoemant  battery  consists  of 
oooventlonal  low  qiecific  gravity  cells  whidi 
will  be  purchased  to  meet  the  same  plaat 
requirenMnts  as  the  installed  battery.  The 
replaosment  batteries  will  be  purchased  Cram 
a  10CPR21  Supplier  whoee  10  CFR  50 
Amiendix  B  Progtam  has  been  audited  by 
Duke's  Supplier  Verification  Group. 

bnplementitiao  of  each  battery  bank 
i^lacement  will  require  approximately  30 
days.  During  the  reptlacemeat  period,  a 
tempcuary  battery  bank,  procured  through  the 
Commwcial  Grade  Program  far  IB  usage,  will 
be  connected  in  place.  The  temporary  battery 
will  be  installed  in  the  Service  Building  due 
to  space  limitations  in  the  Battery  Room  in 
Auxiliary  Building  During  each  battery 
replacement  period,  the  remaining  three  vital 
battery  banics  and  their  associated  equipment 
will  remain  in  their  numal  configuratioa  and 
will  not  be  reconfigured  far  preplanned 
activities  or  routine  maintenance.  The 
performance  of  their  safety  functions  will  not 
be  degraded.  The  125VDC  Vital  i&C  Power 
System  will  be  restored  to  the  fiilly  qualified 
configuration  following  each  liattaiy 
replarament  period. 

The  ability  to  croes-tie  the  electrical  buses 
for  the  batteries  (as  allowed  by  TS  [Technical 
Specification]  LCD  (Limiting  Condition  far 
Operation]  Action  Statements)  by  manual 
action  per  procedure  remains  available  as  a 
backup  in  the  event  that  the  temporary 
battery  is  rendered  unavailable  diving  the 
replacement  period.  Bach  vital  battery  is 
sized  to  carry  the  continuous  emergency  and 
anticipated  monetary  loads  of  its  own  vital 
bus,  and  to  also  assume  the  loads  of  another 
vital  bus  (in  a  backup  capacity),  ell  for  a  (me 
hour  duty  cycle. 

The  ambient  temperature  surrounding  the 
temporary  batteiy  will  be  periodically 
monitored  to  ensure  it  remains  with  the 
battery  specifications.  Available  ventilation 
in  the  temporary  battery  area  is  sufficient  to 
prevent  acciunulation  of  excess  hydrogen. 

For  the  above  reasons,  it  can  be  concluded 
that  the  proposed  amendment  will  not 
involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 

Second  Standard 

The  amendment  would  not  create  the 
posribility  of  a  new  or  difierent  kind  of 
accident  from  any  kind  of  accident 
previously  evaluated. 

There  are  no  new  or  ccHnmon  failure 
modes  created  by  the  use  of  low  specific 
gravity  cells.  The  low  specific  gravity  battery 
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has  exhibited  consistently  high  reliability 
and  will  perform  the  same  fiinction  as  the 
existing  batteries. 

The  GNB  Type  !*JCN  statk>n*y  bstlBry 
*  *  *  has  been  chosen  as  the  first  option  to 
replace  the  AT*T  round  cells.  The  GNB  Type 
NCN  battery  is  of  a  conventional  rectangular 
cell  design  with  a  traditional  vertical  plate 
design.  The  second  optlrtn  is  to  use  new  low 
specific  gravity  round  cells  for  replacement. 
Both  options  for  battery  replacement  are 
sized  in  accordance  with  IEEE  Std.  485-1983. 

The  temporary  battery  will  be  comprised  of 
new  low  specific  gravity  cells.  The  temporary 
battery  and  its  rack  will  be  the  same 
equipment  that  is  normally  used  with  the 
exclusion  of  the  seismic  bracing  mid 
niounting  apparatus.  With  the  temporary 
battery  connected,  there  are  no  new  failure 
modes  for  the  distribution  equipment 
associated  with  the  battery  being  replacad. 

The  temporary  battery  installation  creates 
a  fiotentially  new  feilure  mode  due  to  lack  of 
seismic  mounting  and  the  location  of  the 
temporary  batteries  (outside  of  the  Vital  Area 
in  a  non-Seismic  Category  1  structure).  This 
new  failure  mode  is  considered  insignificant 
due  to  the  short  duration  for  which  the 
temporary  configuration  will  be  in  place. 
Duke  Power  has  analyzed  the  temporary 
battery  configuration  from  a  probabilistic  risk 
asseStonent  standpoint  and  has  found  the 
temporary  battery  has  no  significant  impact 
on  the  CDF  [core  damage  frequency]  at 
McCuire. 

Fo*  these  reasons,  the  possibiUty  of  a  new 
<V  diffierent  kind  of  accident  from  any  kind 
of  accident  previously  evaluated  is  not 
created. 

Third  Standard 

The  amendment  would  not  involve  a 
significant  reduction  in  a  margin  of  saiiaty. 

The  vital  batteries  are  required  to  power 
emeigency  and  safe  shutdown  loads  for 
saiiaty  related  Instrument  and  control 
equipment  during  certain  accident 
conditions.  Ultimately,  safety  related 
equipment  required  to  maintain  the  integrity 
of  fission  product  barriers  depend  upon 
proper  per&>rmance  of  the  new  battery.  The 
new  low  specific  gravity  battery  will  meet  the 
current  licensing  basis  and  will  perform  the 
tame  safety  huiction  as  the  exiting  vital 
battery.  As  such,  the  replacement  battery  will 
not  affect  any  fission  product  barriers.  The 
temporary  battery  is  also  fully  capable  of 
performing  the  safety  function  of  the  system 
if  required  and,  thus,  will  have  no 
detrimental  inqMCt  on  any  fiasioo  product 
barriers.  All  required  procedures  and  training 
will  be  developed  and  implemented  prior  to 
battery  replacement  During  the  periods  of 
battery  replacement,  if  the  temporary  battery 
should  become  unavailable,  the  affected 
125VDC  channel  will  be  declared  inoperable 
and  the  normal  TS  LCO  will  be  applied. 

Since  the  acceptance  limits  with  reapect  to 
the  raquirad  nwfcindanry  and  ftmrtlnsial 
OMMfaility  of  the  battery  ayatam  are  not 
afiected  by  this  ckan^B,  than  ic  no  reduction 
in  tke  ma:^  of  aaiaty. 


Tlw  fOC  HaffiiM  imriawiad  tfei 
iicanaee'a  analytis  aad,  bawd  on  this 
ievi«w.  it  a^eanthat  die  tliree 
standards  of  10  CFR  50.92(c)  are 


satisfied.  Therefore,  the  NRC  staff-    •  '  - 
proposes  to  determine  that  the        i*^-*^ 
amendment  request  involves  no    ^^^. 
significant  hazards  consideration. 

The  Commission  is  seeking  public 
comments  on  this  proposed 
determination.  Any  comments  received 
within  30  days  after  the  date  of 
publication  of  this  notice  will  be 
considered  in  making  any  Hnai 
determination. 

Normally,  the  Commission  will  not 
:  ssue  the  amendment  imti  1  the  . 

expiration  of  the  30-day  notice  period. 
However,  should  circumstances  change 
during  the  notice  period  such  that 
failure  to  act  in  a  timely  way  would 
result,  for  example,  in  derating  or 
shutdown  of  the  facility,  the 
Commission  may  issue  the  license 
amendment  before  the  expiration  of  tlie 
30-day  notice  period,  provided  that  its 
final  determination  is  that  the 
amendment  involves  no  significant, 
hazards  consideration.  The  final 
determination  will  consider  all  public 
and  State  comments  received.  Should 
the  Commission  take  this  action,  it  will 
publish  in  the  Federal  Register  a  notice 
of  issuance  and  provide  for  opportunity 
for  a  hearing  after  issuance.  The 
Commission  expects  that  the  need  to 
take  this  action  will  occur  very 
in£rec}uently. 

Written  comments  may  be  submitted 
by  mail  to  the  Chief,  Rules  Review  and 
Directives  Branch,  Division  of  Freedom 
of  Information  and  Publications 
Services,  Office  of  Administration,  U.S. 
Nuclear  Regulatory  Cianmission. 
Washington,  DC  20555-0001,  and 
should  dte  the  publication  date  and 
page  niunber  of  tliis  Federal  Register 
notice.  Written  comments  may  also  be 
delivered  to  Room  6D22,  Two  White 
Flint  North,  11545  Rockville  Pike. 
Rockville,  Maryland,  from  7:30  a.m.  to 
4:15  p.m.  Federal  workdays.  Copies  of 
written  comments  received  may  be 
examined  at  the  NRC  I^ibUc  Document 
Room,  the  Gehnan  Building.  2120  L 
Street,  NW.,  Washington,  DC. 

The  filing  of  requests  fbr  hearing  and 
petitions  for  leave  to  intervene  is       J'^"' 
discussed  below. 

By  January  13, 1997,  the  licensee  may 
file  a  request  for  a  hearing  with  respect 
to  issuance  of  the  amendment  to  the 
subject  facility  operating  license  and 
any  person  wmoee  interest  may  be 
a&ctod  by  this  proceeding  and  who 
wiafaec  to  participale  as  a  party  in  dw 
proceediiig  must  file  a  writtea  nquest 
for  a  hearing  and  a  petition  for  leave  to 
intarveae.  Reqimati  for  a  hearing  and  a 
pfltitiaa  for  iwve  to  wtorveiM  ibaH  be 
filed  in  aooofdaaoe  with  the 
Commission's  "Rales  at  Practios  for 
Domestic  LicsnsiBg  Praoeedln^"  in  10 


CFR  Part  2.  Interested  persons  should 
consult  a  cturent  copy  of  10  CFR  2.714 
which  is  available  at  the  Commission's 
Public  Document  Room,  the  Gelman 
Building,  2120  L  Street.  NW., 
Washington,  DC,  and  at  the  local  public 
document  room  located  at  the  Atkins 
Library,  University  Of  North  Carolina, 
Charlotte.  (UNCC  Station),  North 
Carolina.  If  a  request  for  a  hearing  or 
petition  for  leave  to  intervene  is  filed  by 
the  above  date,  the  Commission  or  an 
Atomic  Safety  and  Licensing  board, 
designated  by  the  Commission  or  by  the 
Chairman  of  the  Atomic  Safety  and 
Licensing  Board  Panel,  will  rule  on  the 
request  and/or  petition;  and  the 
Secretary  or  the  designated  Atomic 
Safety  and  Licensing  Board  will  issue  a 
notice  of  hearing  or  an  appropriate 
order.  

As  required  by  10  CFR  2.714,  a 
petition  for  leave  to  intervene  shall  set 
forth  with  particularity  the  interest  of 
the  petitioner  in  the  proceeding,  and 
how  that  interest  may  be  affected  by  the 
results  of  the  proceeding.  The  petition 
should  specifically  explain  the  reasons 
why  intervention  should  be  permitted 
with  particular  reference  to  the 
following  factors:  (1)  the  nature  of  the 
petitioner's  right  under  the  Act  to  be 
made  party  to  the  proceeding;  (2)  the 
nature  and  extent  of  the  petitioner's 
property,  financial,  or  other  interest  in 
the  proceeding:  and  (3)  the  possible 
effect  of  any  order  which  may  be 
entered  in  the  proceeding  on  the 
petitioner's  interest.  The  petition  should 
also  identify  the  specific  aspect(s)  of  the 
subject  matter  of  the  procecMding  as  to 
which  petitioner  wishes  to  intervene. 
Any  person  who  has  filed  a  petition  for 
leave  to  intervene  or  has  been  admitted 
as  a  party  may  amend  the  petition 
without  requesting  leave  of  the  Board 
up  to  15  days  prior  to  the  first 
prehearing  conference  scheduled  in  the 
proceeding,  but  such  an  amended 
petition  must  satisfy  the  specificity 
requirements  described  above. 

Not  later  than  15  days  prior  to  the  first 
"  pr^earing  conference  scheduled  in  the 
proceeding,  a  petitioner  shall  file  a 
supplement  to  the  petition  to  intervene 
wfakJi  must  include  a  list  of  the 
contentions  which  are  sought  to  be 
litigated  in  the  matter.  Each  contention 
must  consist  of  a  specific  statement  of 
the  isstie  of  law  or  fact  to  be  raised  or 
controverted.  In  additi<m.  the  petitioner 
shall  provide  a  brief  explanation  of  the 
bases  of  the  contention  and  concise 
statement  of  the  alleged  Eacts  or  expert 
opinion  which  support  the  contention 
awl  on  whi(A  ths  petitioner  intends  to 
rely  in  proving  the  OMtoation  at  the 
heaihig.  The  petitioner  mist  also 
provide  refaraacBS  to  those  specific 
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sources  and  documents  of  which  the 
jietitioner  is  aware  and  on  which  the 
petitioner  intends  to  rely  to  est^lish 
those  facts  or  expert  opinion.  Petitioner 
must  provide  sufficient  information  to 
show  that  a  genuine  dispute  exirts  with 
the  applicant  on  a  material  issue  of  law 
or  fiact.  Contentions  shall  be  limited  to 
matters  within  the  scf^  of  the 
amendment  under  consideration.  The 
contention  must  be  one  which,  if 
proven,  would  entitle  the  petitioner  to 
relief.  A  petitioner  who  fails  to  file  such 
a  supplement  which  satisfies  these 
reqiiiremsnts  with  respect  to  at  least  one 
contention  will  not  be  permitted  to 
participate  as  a  party. 

Those  permitted  to  intervene  become 
parties  to  the  proceeding,  subject  to  any 
limitations  in  the  order  granting  leave  to 
intervene,  and  have  the  opportxmity  to 
participate  fully  in  the  conduct  of  the 
hearing,  including  the  opportiinity  to 
present  evidence  and  cross-examine 
witnesses. 

If  a  hearing  is  requested,  the 
Commission  will  make  a  final 
determination  on  the  issue  of  no 
significant  hazards  consideration.  The 
final  determination  will  serve  to  decide 
when  the  hearing  is  held. 

If  the  final  determination  is  that  the 
amendment  request  involves  no 
significant  hazards  consideration,  the 
Commission  may  issue  the  amendment 
and  make  it  immediately  effective, 
notwithstanding  the  request  for  a 
hearing.  Any  hearing  held  would  take 
place  after  issuance  of  the  amendment. 

If  the  final  determination  is  that  the 
amendment  request  involves  a 
significant  hazards  consideration,  any 
hearing  held  would  take  place  before 
the  issuance  of  any  amendment. 

A  request  for  a  hearing  or  a  petition 
for  leave  to  intervene  must  be  filed  with 
the  Secretary  of  the  Commission,  U.S. 
Nuclear  Regulatory  Commission. 
Washington,  DC  20555-0001,  Attention: 
Docketing  and  Services  Branch,  or  may 
be  delivered  to  the  Commission's  Public 
Document  Room,  the  Gelman  Building, 
2120  L  Street,  NW.,  Washington,  DC,  by 
the  above  date.  Where  petitions  are  filed 
during  the  last  10  days  of  the  Notice 
period,  it  is  requested  that  the  petitioner 
promptly  so  inform  the  Conmiission  by 
a  toll-free  telephone  call  to  Western 
Union  at  l-(800)  248-5100  (in  Missouri 
l-(800)  342-6700).  The  Western  Union 
operator  should  be  given  Datagram 
Identification  Number  N1023  and  the 
following  message  addressed  to  Herbert 
N.  Berkow:  petitioner's  name  and 
telephone  nimiber,  date  petition  was 
mailed,  plant  name,  and  publication       | 
date  and  page  number  of  this  Federal 
Register  notice.  A  copy  pf  the  petition 
should  also  be  sent  to  the  Office  of  the 


General  Coimsal,  U.S.  Nuclear 
Regulatory  Commission,  Washington, 
DC  20555-0001.  and  to  Mr.  Albert  Coit, 
Duke  Power  Company.  422  South 
Church  Street,  Charlotte.  North  Carolina 
28242.  attorney  for  the  licensee. 

Nontimely  filings  of  petitions  for 
leave  to  intervene,  amended  petitions, 
supplemental  petitions  and/csr  requests 
for  hearing  will  not  be  entertained 
absent  a  determination  by  the 
Commissicm,  the  presiding  officor  or  the 
presiding  Atomic  Safety  and  Licensing 
Board  that  the  petition  and/or  request 
should  be  granted  based  upon  a 
balancing  of  the  factora  specified  in  10 
CFR  2.714(a)(1)  (i)-(v)  and  2.714(d). 

For  further  details  with  raspect  to  this 
action,  see  the  apphcation  for  amendments 
dated  November  26, 1996,  which  is  available 
for  public  Inspection  at  the  Commission's 
Public  Document  Room,  the  Gelman 
Building.  2120  L  Street.  NW.,  Washington, 
DC,  and  at  the  local  public  document  room 
located  at  the  Atkins  Library,  University  of 
North  Carolina.  Charlotte  (UNCC  SUtion), 
North  Carolina. 

Dated  at  Rockville,  Maryland,  this  9th  day 
of  December,  1996. 

For  the  Nuclear  Regulatory  Conmiission. 
Victor  Nenes, 

Senior  Project  Manager,  Project  Directorate 
n-2.  Division  of  Reactor  Projects — I/U,  Office 
of  Nuclear  Reactor  Regulation. 
[FR  Doc.  96-31662  Filed  12-12-96;  845  am] 
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Adviaory  Committee  on  Reactor 
Safeguarda;  Reviaed  Candidate 
Deadline 

The  deadline  for  seeking  candidates 
for  the  NRC's  Advisory  Committee  on 
Reactor  Safeguards  is  extended  from 
December  31, 1996  to  January  31, 1997. 
Notice  of  this  request  for  resiunes  was 
published  in  the  Federal  Register  on 
Thursday.  November  21, 1996  (61  FR 
59250).  All  other  information  pertaining 
to  this  request  remains  the  same. 

For  application  materials,  call  1-800- 
952-9678.  Please  refer  to 
Aimoimcement  Number  97-001. 

Dated:  December  9, 1996. 
Andrew  L.  Bates, 

Advisory  Committee  Management  Officer. 
(FR  Doc  96-31661  Filed  12-12-96;  8:45  am] 
aNJJNQ  CODE  7aSfr-01-f> 


PENSION  BENEFIT  GUARANTY 
CORPORATION 

Intvaat  AaaumpMon  foe  Dalannlning 
vanaoi^naw  i'ieniiiiiii§  anaraai 
AaaumpUona  for  Multtainployar  Plan 
VakiaUona  Following  Maaa  WHhdraMal 

AOENCY:  Pension  Benefit  Guaranty 

Corporation. 

ACnON:  Notice  of  interest  rates  and 

assimiptions. 

SUMMARY:  This  notice  informs  the  public 
of  the  intoest  rates  and  assimiptions  to 
be  used  under  certain  Pension  Benefit 
Guaranty  Corporation  regtilaticms.  These 
rates  and  assumptions  are  published 
elsewhere  (or  are  derivable  from  rates 
published  elsewhere),  but  are  collected 
and  published  in  this  notice  for  the 
convenience  of  the  public.  Interest  rates 
are  also  published  on  the  PBGC's  home 
page  (http://www.pbgc.gov). 

DATES:  The  interest  rate  for  determining 
the  variable-rate  premitun  imder  p>art 
4006  applies  to  premium  payment  years 
beginning  in  December  1996.  The 
interest  assumptions  for  performing 
multiemployer  plan  valuations 
following  mass  withdrawal  under  part 
4281  apply  to  valuation  dates  occurring 
in  January  1997. 

FOR  FURTHER  INFORMATION  CONTACT: 
Harold  J.  Ashner,  Assistant  General 
Counsel,  Office  of  the  General  Counsel, 
Pension  Benefit  Guaranty  Corporation. 
1200  K  Street,  NW.,  Washington.  DC 
20005.  202-326-4024  (202-32&-417g 
for  TTY  and  TDD). 

SUPPLEMENTARY  INFORMATION: 

Variable-Rate  Premium* 

Section  4006(a)(3)(E)(iii)(II)  of  the 
Employee  Retirement  Income  Security 
Act  of  1974  and  §  4006.4(b)(1)  of  the 
PBGC's  regulation  on  Prnnium  Rates 
(29  CFR  part  4006)  prescribe  use  of  an 
assumed  interest  rate  in  determining  a 
single-employer  plan's  variable-rate 
premium.  The  rate  is  a  specified 
percentage  (currentiy  80  percent)  of  the 
aimual  yield  on  30-year  "Treasury 
securities  for  the  month  preceding  the 
begiiming  of  the  plan  year  for  which 
premiums  are  being  paid  (the  "premiimi 
payment  year").  The  yield  figure  is 
re{X)rted  in  Federal  Reserve  Statistical 
Releases  G.13  and  H.15. 

The  assumed  interest  rate  to  be  used 
in  determining  variable-rate  premiimis 
for  premium  payment  years  beginning 
in  December  1996  (i.e.,  80  percent  of  the 
yield  figure  for  November  1996)  is  5.18 
percent.  The  following  table  lists  the 
assvuned  interest  rates  to  be  used  in 
determining  variable-rate  premiums  for 
premium  paymoit  yean  beginning 
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between  January  1996  and  Deoonber 
1996. 


For  premium  payment  yeare 
bagimingn 

Tha  re- 
quired iiv 
tarest 
rate  is 

January  1996      

Fabnary  1996 

March  1996 

April  1996 -. 

May  1996 

June  1996 

July  1996  ._w - 

August  1996 

September  1996 ~_;^, 

October  1996 .._.. 

Noverrtjer  1996 

December  1996  

4^ 
4J4 
4.99 
5.28 
-  5.43 
5.54 
5i» 
5.62 
5.47 
5.62 
5.45 
5.18 

Mnhiemplojrer  Plan  Valnations 
FoUoMring  Mass  Withdrawal 

The  PBGC's  regulation  on  Duties  of 
Plan  Sponsor  Following  Mass 
Withdrawal  (29  CFR  part  4281) 
prescribes  the  use  of  interest 
assumptions  under  the  PBGC'd 
regulation  on  Allocation  of  Assets  in 
Single-employer  Plans  (29  CFR  part 
4044].  The  interest  assumptions 
applicable  to  valuation  dates  in  January 
1997  under  part  4044  are  contained  in 
an  amendment  to  part  4044  published 
elsewhere  in  today's  Federal  Register. 
Tables  showing  the  assumptions 
appUcable  to  prior  periods  are  codified 
in  appendix  B  to  29  CFR  part  4044. 

Issued  ia  Washington,  D.C,  an  this  10th 
day  of  December  1996. 
Martin  Slate, 

Executive  Director.  Pension  Benefit  Guaranty 
Corporation. 

(FR  Doc.  9&-31716  Piled  12-12-96;  8:45  am] 
■LUNQ  oooc  ma-oi-p 


SECURITIES  AND  EXCHANGE 
COMpliSSION 

Submission  for  0MB  Review; 
Comment  Request 

Upon  Written  Request,  Copies 
Available  From:  Securities  and 
Exchange  Commission,  Office  of  Filings 
and  Information  Services,  Washington, 
DC  20549. 

Extensions 

Form  6-K;  SEC  Pile  No.  270-107;  OMB 

Control  No.  3235-0116. 
Form  F-7;  SEC  File  No.  270-331;  OMB 

Control  No.  3235-0383. 
Form  F-«;  SEC  File  No.  270-332;  OMB 

Control  No.  3235-0378. 
Form  F-X;  SEC  File  No.  270-336;  OMB 
.  Control  No.  3235-0379. 
Sch.  13E-4F;  SEC  File  Na  270-340; 

OMB  Control  No.  3235-0375. 


Sch.  14D-1F;  SEC  File  No.  270-338; 

OMB  Control  No.  3235-0376. 
Sch.  14D-9F;  SEC  File  No.  270-339; 

OMB  Control  No.  3235-0382. 

Notice  is  hereby  given  that  pursuant 
to  the  Paperwork  Reduction  Act  of  1995 
(44  U.S.C.  3501  et  seq.}.  the  Securities 
and  Exchange  Commissian 
("Commission")  has  subftiitted  to  the 
Office  of  Management  and  Budget 
requests  for  approval  of  extension  on 
previously  approved  collections  of 
information: 

Form  6-K  elicits  material  information 
fronr  issuers  of  publicly-traded 
securities  promptly  after  the  occurrence, 
of  specified  or  other  important  corporate 
events  so  that  investors  have  current 
information  upon  which  to  base 
investment  decisions.  Form  &-K  is  filed 
by  approximately  990  respondents 
annually  for  a  total  burden  of  7920 
hours. 

Form  F— 7  may  be  used  to  register 
securities  offermi  for  cash  upon  the ' 
exercise  of  rights  granted  to  existing 
shareholders  of  the  registrant  Fonn  F- 
7  is  filed  by  approximately  10 
respondents  annually  for  a  total  burden 
of  20  hours. 

Form  F-6  may  be  used  to  register 
certain  Canadian  issuers  in  exchange 
offers  or  business  combinations.  Form 
F-8  is  filed  by  approximately  5 
respondents  annually  for  a  total  burden 
of  10  hours. 

Form  F-X  is  used  to  appoint  an  agent 
for  service  of  process  by  Canadian 
issuers  registering  securities  on  Form  F- 
7,  Form  F-6,  Form  F-9  or  Form  F-10, 
or  filing  periodic  reports  on  Form  40- 
F.  Form  F-X  is  filed  by  approximately 
50  respondents  annually  for  a  total 
burden  of  100  hours. 

Schedule  13E— 4F  may  be  used  by  any 
issue  incorporated  or  organized  under 
the  laws  of  Canada  making  a  tender 
offer  for  the  issuer's  own  securities, 
where  less  than  20%  of  the  class  of  such 
issuer's  securities  that  is  the  subject  of. 
the  tender  offer  is  held  of  record  by 
United  States  residents.  Schedule  13E- 
4F  is  filed  by  approximately  3 
respondents  annually  for  a  total  burden 
of  6  hours. 

Schedule  14D-1F  may  be  used  by  any 
person  making  a  cash  tender  or 
exchange  offer  for  securities  of  any 
issuer  incorporated  or  organized  under 
the  laws  of  Canada  that  is  a  foreign 
private  issuer,  where  less  than  40%  of 
the  outstanding  class  of  such  issuer's 
securities  that  is  the  subject  of  the  offer 
is  held  by  United  States  holders. 
Schedule  14D-1F  is  filed  by 
approximately  5  respondents  annually 
for  a  total  burden  of  10  hours. 

Schedule  14D-9F  is  used  by  any 
issuer  incorporated  or  organized  \mder 


the  laws  of  Canada,  or  by  any  director 
at  officer  of  such  issuer,  where  the 
issuer  is  the  subject  of  a  tender  offer  for 
a  class  of  its  securities  filed  on  Schedule 
14D-1F.  Schedule  14D-9F  is  filed  by 
approximately  5  respondents  annually 
for  a  total  burden  of  10  hours. 

General  comments  regarding  the 
estimated  burden  hours  should  be 
directed  to  the  Desk  Officer  for  the 
Securities  and  Exchange  Commission  at 
the  address  below.  Any  comments 
concerning  the  accuracy  of  the 
estimated  average  burden  hours  for 
compliance  with  Commission  rules  and 
form  should  be  directed  to  Michael  E. 
Bartell,  Associate  Executive  Director, 
Office  of  InfcHination  Technology, 
Securities  and  Exchange  Commission, 
450  Fifth  Street  NW.,  Washington,  DC 
20549  and  Desk  OfBcer  for  the 
Securities  and  Exchange  Conmiission, 
Office  of  Information  and  Regulatory 
Affairs,  Office  of  Management  and 
Budget,  Room  3208,  New  Executive 
Office  Building,  Washington,  DC  20503. 

Dated:  December  3. 1996. 
Jonattian  G.  Katz, 
Secretary. 

[FR  Doc  96-31724  Filed  12-12-96;  6:4S  am] 
aaxMQ  cooc  teia-ai-ai 


[Releeee  No.  iC-22377: 812-10344] 

Bessemer  SecurMss  LLC  et  al.;  Notice 
of  Application 

December  6, 1996. 

AGENCY:  Sectirities  and  Exchange 

Conunission  ("SEC"). 

ACTION:  Notice  of  Application  for 

Exemption  imder  the  Investment 

Company  Act  of  1940  (the  "Act"). 

APPLICANTS:  Bessemer  Securities  LLC, 
Bessec  Holdings,  L.P.,  Bessemer 
Securities  Corporation,  Bessemer 
Capital  Partners,  L.P.,  Bessemer 
Ventures,  Inc.,  Bessemer-Bradford 
Ventures,  Inc.,  Bessemer  Iziterstate 
Corp.,  Bessemer  Properties,  Inc., 
Bessemer  Holdings,  L.P.,  Bessemer 
Venture  Partners  L.P.,  Bessemer  Venture 
Partners  II  L.P.,  Bessemer  Venture 
Partners  III  L.P.,  Bessemer  Venture 
Partners  IV  L.P.,  Bradford  Venture 
Partners,  L.P.,  Bradford  Investors  L.P. 

RELEVANT  ACT  SECTION:  Order  requested 
under  section  6(c)  of  the  Act  for  an 
exemption  fit>m  all  provisions  of  the 
Act. 

SUMMARY  OF  APPLICATION:  Tlie 
Applicants,  private  family-controlled 
special  purpose  investment  vehicles 
whose  interests  are  owned  by  the  family 
and  certain  other  persons,  seek  an 
exemption  from  all  provisions  of  the 
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Act.  The  order  would  amend  a  prior 
order  (the  "1992  Bessemer  Order").' 
FHJNQ  DATE:  The  application  was  filed 
on  September  13,  1996  and  amended  on 
Novmnbor  20, 1996.  Applicants  have 
agreed  to  file  an  additional  amendment, 
the  substance  of  which  is  incorporated 
herein,  during  the  notice  period. 
HEARMQ  OR  flOnRCATIOH  OF  HCAMNQ:  An 
order  granting  the  application  will  be 
issued  unless  the  SEC  orders  a  hearing. 
Interested  persons  may  request  a  ^ ,  [ 
hearing  by  writing  to  the  SEC's  "'  V  f'-' 
Secretary  and  serving  applicants  with  a 
copy  of  the  request,  personally  or  by 
mail.  Hearing  requests  should  be 
received  by  me  SEC  by  5:30  p.m.  on 
December  27, 1996,  and  should  be 
accompanied  by  proof  of  service  on  the 
applicants,  in  the  form  of  an  affidavit  or, 
for  lawyers,  a  certificate  of  service. 
Hearing  requests  should  state  the  nature 
of  the  writer's  interest,  the  reason  for  the 
request,  and  the  issues  contested. 
Persons  who  wish  to  be  notified  of  a 
hearing  may  request  notification  by 
writing  to  the  SEC's  Secretary. 
ADDRESSES:  Secretary,  SEC,  450  Fifth 
Street.  N.W.,  Washington.  D.C  20549. 
Applicants,  c/o  Bessemer  Securities 
LLC,  630  Fifth  Avenue,  New  York,  NY 
10111-0333. 

FOR  HJRTMBt  MFORMATION  COHT  ACT: 
Kathleen  L.  Knisely.  Law  Clerk,  at  (202) 
942-0517,  or  Alison  E.  Baur,  Branch 
Chief,  at  (202)  942-0564  (Division  of 
Investment  Management,  Office  of 
Investment  Company  Regulation). 
8UPPt.a(e«rARY  information:  The 
following  is  a  summary  of  the 
application.  The  complete  application 
may  be  obtained  for  a  fae  at  the  SECs 
Public  Reference  Branch. 

Applicants'  Representations 

1.  Bessemer  Seauities  Corporaticm 
("Bessemer"),  incorporated  under 
Delaware  law  in  1924,  is  a  private 
investment  company  which  has  od§ 
class  of  securities  outstanding.  All  of  the 
outstanding  securities  of  Bessemer  is 
owned  by  trusts  established  for  the 
benefit  of  descendants  of  Henry  Phipps 
("Phipps  Family  Members")  and 
charitable  trusts  or  charitable 
foundations  established  by  Phipps 
Family  Members  (collectively,  the 
"Trust").  There  are  currently  89  trusts 
and  one  charitable  foundation;  the 
number  of  Trusts  is  increasing  with 
each  generation  of  the  Phipps  family,  as 
most  Trusts  permit  the  creation  of 
subtrusts  or  the  transfer  in  further  trust 
upon  the  death  of  an  income 
beneficiary. 


'  Bessemer  Securities  Corporation.  Investment 
Company  Act  Release  Nos.  18529  (Feb.  5, 1992) 
(notice)  and  iaS94  (Maich  3. 1992)  (order). 


2.  Bessemer's  shares  are  subject  to  a 
shareholders  agreement  that  contains 
restrictions  on  share  transfers.  Each 
shareholder  is  bound  not  to  sell,  pledge 
or  otherwise  dispose  of  its  Bessemer 
shares  to  third  parties  without  first 
offering  such  shares  to  the  other 
shareholders,  except  that  dispositions 
are  permitted  (a)  to  or  in  trust  for  Phipps 
Family  Members,  their  spouses,  or 
charitable  trusts  established  by  Phipps 
Family  Members,  and  (b)  to  the 
executors  or  administrators  of  the  estate 
of  a  Phipps  Family  Member.  Since  1934, 
substantially  all  of  Bessemer's 
outstanding  common  stock  has  been 
held  by  the  Trusts,  predecessor  trusts, 
charitable  trusts  or  foundations 
established  by  Phipps  Family  Members. 
At  no  time  has  there  been  a  public 
offering  of  Bessemer  stock,  nor  has 
Bessemer  stock  been  registered  under 
any  of  the  Federal  securities  laws.  In 
fact,  other  than  the  charitable  trusts  and 
the  charitable  foundation,  no  one  other 
than  Phipps  Family  Members  has  ever 
had  a  beneficial  interest  in  Bessemer's 
stodc. 

3.  Bessemer's  investments  include, 
among  other  assets,  private 
investments.^  In  general,  the  private 
investments  segment  of  Bessemer's 
portfolio  consists  of  substantial  illiquid 
majority  and  minority  interests  in 
selected  companies  with  growth 
potential,  often  in  closely  held  or 
privately  held  companies.  Iliese 
investments  are  sometimes  made 
directly  by  Bessemer,  but  in  the  majority 
of  cases  are  made  by  partnerships,  of 
which  Bessemer  or  a  wholly-owned 
subsidiary  of  Bessemer  is  the  primary  or 
only  limited  |>artner.  Each  of  these 
partnerships  is  a  limited  partnership,  in 
which  Bessemer's  interest  as  a  limited 
partner  exceeds  50%,  and  wrhich  is 
owned  90%  or  more  by  Bessemer  and 
related  persons.  These  partnerships  are 
described  more  fiilly  in  paragraph  4 
below. 

4.  Bessemer  Capital  Partners.  L.P. 
("BCP"),  Bessemer  Holdings,  L.P.. 
Bessemer  Venture  Partners  L.P. 
("Venture  Partners"),  Bessemer  Venture 
Partners  n  L.P.  ("Venture  Partners  II"), 
Bessemer  Venture  Partners  III  L.P. 
("Venture  Partners  HI"),  Bessemer 
Venture  Partners  IV  L.P.  ("Venture 
Partners  IV").  and  Bradford  Investors 
L.P.  ("BILP")  are  aU  Delaware 
partnerships.  Bradford  Venture  Partners, 
L.P.  ("Bradford  Partners")  is  a  New 
Jersey  Partnerahip  (collectively,  the 
"Existing  Partnerships").  The  Existing 
Partnerships  were  formed  in  1992  to 
serve  as  vehicles  for  Bessemer's 
investment  activity. 


*  See  Id. 


5.  Bessemer  has  four  wholly-owned 
subsidiary  corporati(His,  Bessemer 
Ventures,  Inc.,  Bessemer-Bradford 
Ventures,  Inc.,  Bessemer  Interstate  Corp. 
and  Bessemer  Properties,  Inc. 
(collectively,  the  "Existing 
Subsidiaries").  Each  of  the  Existing 
Subsidiaries  is  a  corporation  under 
Delaware  lav.'  formed  specifically  to 
hold  certain  investm«its.  The  first  two 
subsidiaries  listed  above  are  limited  to 
partnera  of  one  or  more  of  the 
partnerships  discussed  in  paragraph  4 
above.  The  latter  two  subsidiaries  own 
interests  in  real  estate  partnerships  or 
cUrect  investments  in  real  estate. 

6.  In  the  1992  Bessemer  Order,  the 
SEC  exempted  Bessemer  under  secti<m 
6(c)  from  all  provisions  of  the  Act 
Applicants  seek  an  amended  order  to 
permit  them  to  duplicate  the  basic 
structure  of  the  investmeq{  vehicles 
exempted  in  the  1992  Bessemer  Oder, 
but  with  the  top  tier  entities  (Bessemer 
Securities  LLC  ("BSLLC")  and  hiture 
Family  Securities  Companies,  as 
defined  in  paragraph  15)  in  a  form  that 
will  be  treated  as  a  partnerahip  for  tax 
purposes.  If  the  requested  order  is 
granted,  the  current  owners  of  Bessemer 
plan  to  contribute  their  shares  of - 
Bessemer  to  BSLLC.  That  contribution 
has  been  approved  by  the  corporate 
trustees  of  the  shareholder  trusts 
(subject  to  receipt  of  the  exemptive 
order  requested  herein),  and  will  require 
approval  by  the  individual  trustee  of  the 
shareholdere.  When  that  transaction 
occurs,  Bessemer  %vill  become  a  wholly- 
owned  subsidiary  of  BSLLC.  All  of  the 
outstanding  interests  of  BSLLC  will  be 
o%vned  by  &e  Trusts  in  the  same 
proportion  as  the  Trusts  hold 
outstandiM  common  stock  of  Bessemer. 

7.  BSLLC  is  a  Delaware  limited 
liability  company  organized  in  1996.  It 
is  intended  to  qualify  as  a  partnership 
for  federal  tax  purposes.  All  of  the 
outstanding  common  membership 
interests  in  BSLLC  are  currently  owned 
by  the  Trusts.  Each  Trust  currently 
owns  less  than  10%  of  BSLLC's 
outstanding  common  interests  and  that 
will  remain  the  case  after  the 
contribution  of  Bessemer  shares  to 
BSLLC.  When  the  current  ownere  of 
Bessemer  contribute  their  shares  to 
BSLLC,  most  or  all  of  the  capital  of  each 
Trust  will  be  invested  in  BSLLC 

8.  If  the  requested  order  is  granted 
and  the  currant  owners  of  Be^mer 
contribute  their  shares  to  BSLLC, 
Bessemer  and  BSLLC  will  both  be 
limited  partners  in  the  Partnerahip. 
Bessemer  will  have  a  limited 
partnership  interest  in  the  Partnership 
(representing  approximately  74%  of 
total  equity  of  the  Partnerahip)  with  a 
preferred  rate  of  return  and  BSLLC  will 
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have  a  limited  partnerahip  interest  in 
the  Partnership  (representing 
approximately  25%  of  total  equity  of  the 
Partnership)  subordinate  to  the  return 
on  Besaemer's  limited  partnership 
interest. 

9.  Approximately  70.6%  of  BSLLCs 
common  membership  interests  is  held 
by  Trusts  of  which  the  trustees  are 
Bessemer  Trust  Company  ("BTC").  a 
New  Jersey  chartered  bank,  and  one  or 
more  Phipps  Family  Members,  and 
approximately  22.0%  is  held  by  Trusts 
of  which  BTC  is  the  sole  trustee. 
Approximately  7.4%  is  held  by  Trusts 
of  which  the  trustees  are  Bessemer  Trust 
Company,  N.A.  ("ETNA"),  a  national 
bank,  and  one  or  more  Phipps  Family 
Members.  BTC  and  BTNA  are  wholly 
owned  subsidiaries  of  The  Bessemer 
Group.  Inc.  ("Bessemer  Qroup"),  a 
Delaware  corporation  registered  under 
the  Federal  Bank  Holding  Company  Act. 
All  of  the  outstanding  stock  of  Bessemer 
(koup  (except  for  director's  qualifying 
shares)  is  owned  by  Phipps  Family 
Members  or  by  the  Trusts,  substantially 
all  of  the  trustees  of  which  are  also  BTC. 
BTNA  and  Phipps  Family  Members. 

10.  The  initial  officers  and  members 
of  the  board  of  managms  of  BSLX£  are 
identical  to  the  officers  and  board  of 
directors  of  Bessemer,  although  that 
may  change  from  time  to  time  in  the 
future.  The  common  inembers  of  BSLLC 
have  voting  rights  similar  to  the 
shareholders  of  a  Delaware  corporation 
(such  as  Bessemer),  and  could  (if  they 
chose  to  do  so)  elect  a  board  of 
managers  with  members  different  than 
the  members  of  the  board  of  directors  of 
Bessemer. 

11.  At  no  time  has  there  been  a  public 
offering  of  BSLLCs  shares,  nor  has 
BSLLC's  shares  been  registered  under 
any  of  the  fiaderal  securities  laws. 
Pursuant  to  the  terms  of  BSLLC's 
limited  liability  company  agreement 
(the  "IXC  Agreement"),  transfers  of 
conunon  interests  in  BSLLC  are 
restricted.  The  LLC  Agreement  permits 
transfers  to  descendants  of  the  same 
child  of  Henry  Phipps  as  the  transferor, 
or  a  trust  the  beneficial  ownership  of 
which  is  limited  to  descendants  of  the 
same  child  of  Henry  Phipps  as  the 
transferor  and/or  a  qualifying  charity, 
and  transfers  with  the  approval  of  80% 
or  more  of  the  common  interests.  All 
other  transfers  require  prior  notice  to 
BSLLC  and  other  common  members. 
That  notice  triggers  a  right  to  purchase 
the  securities  by  related  entities. 

12.  Bessec  Holdings,  L.P.  (the 
"Partnership")  is  a  newly  formed 
Delaware  limited  partnership,  hs 
purp)ose  is  to  serve  as  a  vehicle  through 
which  BSLLC  and  Bessemer  will  make 
private  equity  investments.  The 


Partnership's  portfolio  will  consist  of 
illiquid  interests  in  selected  compsnies 
with  growth  potential,  generally  in 
closely  held  or  privately  held 
companies.  The  Partnership  may  co- 
invest  in  issuers  with  Bessemer 
Holdings.  LJ*.,  or  other  private 
investment  vehicles  formed  by 
Bessemer,  BSLLC  or  the  Family    ^    •,./•.' 
Securities  Companies.  BSLLC  and   '      " 
Bessemer  will  be  the  sole  limited 
partners  in  the  Partnership,  and  their 
interests  will  represent  approximately 
09%  of  its  initial  equity  capital.  The 
Partnership's  sole  general  partner  is 
Kylix  Holdings.  LX.C.  ("Kylix'O.      r-**": 

13.  KyUx  is  a  New  York  limited^     c  .; 
liability  company  that  is  controlled^  "»">'' 
directly  by  the  president  of  Bessemer 
and  BSLLC  and  two  other  persons  who 
are  involved  directly  in  the  management 
of  the  investments  of  partnerships 
formed  by  Bessemer  and  BSLLC  Kylix 
is  also  indirectly  owmed  by  each  of  these 
three  persons  and  family  trusts  and 
family  partnerships  established  by  each 
of  them  (the  interests  in  which  are 
owned  exclusively  by  or  for  the  benefit 
of  such  person,  his  wife  and  direct 
lineal  descendants  and  spouses  of  such 
descendants)  and  four  other  senior 
employees  of  Bessemer  Partners  &  Co. 
involved  in  the  management  of  the 
assets  of  the  partnerships. 

14.  Kylix  (or  its  affiliate  Bessemer 
Partners  &  Co,  a  general  partnership 
under  common  control  with  Kylix)  will 
identify  and  analyze  potential 
investments,  request  funding  from 
BSLLC  and  Bessemer  for  investments, 
and  manage  investments  made  by  the 
Partnership. 

15.  Under  the  Partnership's 
partnership  agreement.  Kylix  may  not 
dispose  of  its  pcutnership  interest 
without  BSLLC's  consent,  nor  m^ 
BSLLC  or  Bessemer  dispose  of  their 
partnership  interests  without  Kylix's 
consent,  except  that  BSLLC  may  transfer 
its  interest  in  connection  with  a  merger, 
reorganization,  sale  or  similar 
transaction  without  obtaining  such 
consent.  No  additional  general  partners 
may  be  admitted  without  the  approval 
of  a  majority  in  interest  of  the  limited 
partners.  The  admission  of  new  limited 
partners  must  be  consented  to  by 
BSLLC. 

16.  It  is  possible  that  in  the  future 
other  entities  substantially  similar  to 
BSLLC  ("Fonily  Securities  Companies") 
and  the  Partnership  ("Family 
Investment  Vehicles")  (although 
possibly  in  corporate  partnership, 
business  trust,  or  limited  liability 
company  form)  will  be  formed  as 
vehicles  for  investment  by  the  Phipps 
Family  Members  and  the  Trusts  (i)  for 
making  investments  in  thfe  manner  in 


which  BSLLC  or  the  Partnership  makes 
investments,  (ii)  making  specifically 
identified  new  investments,  (iii)  to  make 
other  types  of  investmoits,  or  (iv)  to 
succeed  to  BSLLC  or  the  Partnership. 
The  structuj«  of  eech  Family  Securities 
Company  will  be  similar  to  BSLLC  and 
the  structiue  of  each  Faroify  Investment 
Vehicle  will  be  ^milar  to  the 
.  Partnership  in  terms  of  its  management 
and  methoid  of  operation. 

Applicants'  Legal  Anafysis 

1.  Section  3(c)(1)  Of  the  Act  excepts 
Cram  the  definition  of  "investment 
company"  any  issuer  whose  outstanding 
securities  are  beneficially  owned  by  not 
more  than  100  persons  and  which  is  not 
making,  and  does  not  presently  propose 
to  make,  a  public  ofiisring  of  its 
securities. 

2.  BSLLC  and  the  Partnership  are 
currently  exempt  firom  registration  as  an 
investment  company  under  section 
3(g)(1)  the  Act.  Each  of  the  applicants  is 
also  exempt  from  registration  under  the 
Act  because  they  are  currently  operating 
within  the  terms  of  the  1992  Bessemer 
Order.  One  of  the  conditions  to  the  1992 
Bessemer  Order,  however,  is  that 
Bessemer  ovra  at  least  50%  of  the  equity 
of  the  Phipps  family  investment  vehicle. 
Because  BSLLC  will  not  be  owned  by 
Bessemer,  applicants  seek  an  amended 
order. 

3.  Applicants  argue  that  section 
3(c)(1)  was  intended  to  exclude 
"private"  investment  companies  fiom 
the  purview  of  the  Act  and  that  the  SEC  - 
has  authority  under  section  6(c)  to 
exempt  private  companies  that  have 
more  than  100  beneficial  ov«aiers. 
Maritime  Corporation,  9  SEC  906  (1941). 
Applicants  cite  a  series  of  orders  where 
the  Commission  has  (^ranted  exemptions 
in  a  number  of  circumstances  in  which 
the  applicant  was  a  family-related 
private  investment  vehicle, 
notwithstanding  the  fact  that  in  each 
instdflce  it  had  more  than  100 
shareholders.  Each  of  the  orders  was 
conditioned  upon  imdertakings  by  the 
applicant  designed  to  ensure  that  the 
investment  vehicle  would  remain  family 
controlled  and  private.  See,  e.g.,  Heber 

J.  Grant  &■  Company,  Investment 
Company  Act  Release  Nos.  20040 
(January  27,  1994)  (notice)  and  20091 
(February  23, 1994)  (order);  Pkcaim 
Group  LP.,  Investment  Company  Act 
Release  Nos.  21525  (November  20. 1995) 
(notice)  and  21616  (December  20. 1995) 
(order);  and  THC  Partners,  Investment 
Company  Act  Release  Nos.  21980  (May 
23, 1996)  and  22023  Oune  18, 1996) 
(order). 

4.  Applicants  submit  that  each  of  the 
applicants  is,  and  the  Family  Securities 
Companies  and  the  Family  Investment 
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Vehicles  will  be,  privately  owned  and 
family-controlled  special  purpose 
entities  to  which  the  Act  was  not 
intended  to  apply.  Each  of  the 
apphcants  poesesses  the  characteristics 
of  a  private  company  shared  by  the 
applicants  in  the  previous  exemptive 
orders.  Applicants'  investors  share  a 
close  relationship  to  the  Phipps  fomily. 
BSLLC  is  being  established  by  the 
Trusts  that  own  Bessemer  to  pursue  new 
investments.  Bessemer  itself  is,  and  has 
been  since  1924,  owned  entirely  by 
Phipps  Family  Members  and  Trusts. 
Applicants  aFgue  that  unlike  the 
investment  companies  the  Act  was 
designed  to  regulate,  BSLLC,  the 
Partnership,  the  Family  Securities 
Companies,  and  the  Family  Investment 
Vehicles  will  be  operated  as  a  private 
femily  enterprise. 

5.  Applicants  state  that  all  or  a 
substantial  percentage  of  each  applicant 
is  owned,  directly  or  indirectly,  by  or 
for  the  benefit  of  Phipps  Family 
Members  and  Trusts,  except  such 
portions  owned  by  persons  related  to 
Bessemer  who  are  managing  the  assets. 
They  further  state  that  no  effort  has  been 
made  to  sell  paiticipati<ms  in  the 
Partnership  to  persons  other  than 
BSLLC  and  Bessemer.  The  only  investor 
in  the  Partnership  (other  than  BSLLC 
and  Bessemer)  is  Kylix  There  is  no 
public  market  for  interests  in  the 
applicants,  and  there  have  been  no 
transfers  of  such  interests.  Applicants 
state  they  have  not  sought  and  will  not 
seek  other  investors  in  the  applicants, 
the  Family  Securities  Companies  or  the 
Family  hivestment  Vehicles  (other  than 
Bessemer  Investors,  as  defined  below), 
either  pul)lic  or  private.  There  has  been 
no  maricet  for  interests  in  applicants. 
Family  Securities  Companies  and  the 
Family  Investment  Vehicles,  and  there 
vnU  not  be  any  such  market. 

6.  Applicants  submit  that  the 
requested  exemption  is  necessary  ot 
appropriate  in  the  public  interest  and 
consistent  with  the  protection  of 
investors  and  the  purposes  fairly 
intended  by  the  policy  and  provision  of 
the  1940  Act.  within  die  meaning  of 
section  6(c)  of  the  1940  Act 

AppBcMte'  ConditkwM 

Applicants  agree  that  the  Order 
graitfing  the  requested  reli^  shall  be 
subject  to  the  following  conditions: 

1.  The  Mquested  exemptimi  with 
respect  to  BSLLC  shall  be  conditioned 
on  the  obeanrance  by  K  of  the  following 
conditions: 

a.  BSLLC  will  hold  annual  meetingt 
of  its  members  for  the  purpoae  of 
eiactii^  the  members  of  the  Board  of 
MaatfgfKS,  ratifying  the  appointment  ot 
the  independent  accmmtants  engaged 


by  BSLLC,  and  transacting  such  other 
business  as  may  properly  come  before 
such  meetings. 

b.  BSLLC  will  fiunish  annually  to  its 
members  Its  financial  statements 
audited  by  an  accounting  firm  of 
reco^ized  national  standing. 

c.  BSIXC  will  be  at  least  80%  owned 
directly  or  indirectly  by  or.  for  the    . 
benefit  of  Phipps  Family  Members  and 
their  spouses,  and  Trusts;  and  any  part 
of  BSLLC  that  is  not  owned  directly  or 
indirectly  by  or  for  the  benefit  of  such 
persons  will  be  beneficially  owned  (as 
the  term  is  used  in  section  3(c)(1)  of  the 
Act)  by  not  more  than  35  persons  and 
will  not  have  been  publicly  offered. 

d.  BSLLC  will  not  knowmgly  make 
available  to  any  broker  or  dealer 
registered  under  the  Securities 
Exchange  Act  of  1934  any  financial 
information  concerning  BSLLC  for  the 
purpose  of  knowingly  enabling  that 
broker  or  dealer  to  initiate  any  regular 
trading  market  for  BSLLC's  membership 
interests. 

2.  The  requested  exemption  with 
respect  to  the  Partnership  shall  be 
conditioned  on  the  observance  by  the 
Partnership  of  the  following  conditions: 

a.  The  Partnership  will  furnish 
annually  to  each  partner  its  financial 
statements  audited  by  an  accounting 
firm  of  recognized  national  standing. 

b.  The  Partnership  will  neither  admit 
as  a  new  partiier,  nor  permit  the 
assignment  or  transfer  of  any  interest  in 
the  Partnership  to,  any  individual  or 
entity  if  that  admission,  assignment  or 
transfiar  would  cause  the  Partnership  to 
fail  to  have  the  following  characteristics: 
(1)  The  Partnership  will  be  at  least  90% 
owned  direcUy  or  indirectly  by  or  for  . 
the  benefit  of  the  following  persons 
("Bessemer  Investors^:  (i)  BSLLC  or 
one  or  more  of  its  subsidiaries,  (ii) 
Bessemer  or  one  or  more  of  its 
subsidiaries,  (iii)  Existing  Partnerships; 
(iv)  Family  Securities  Companies,  (v) 
Family  Investment  Vehicles,  (vi)  Phipps 
Family  members  and  their  spouses,  (vii) 
Trusts,  tviii)  neural  persons  who,  at  the 
time  of  their  admission  to  the 
Partnership,  are  directors,  managers  or 
retired  former  directors  or  managers  of 
BSLLC.  Bessemer,  a  Family  Securities 
Company,  or  an  affiliate  of  BSLLC. 
Bessemer  or  a  Family  Securities 
Company,  or  are  employees  or  retired 
former  employees  of  BSLLC,  Bessemer, 
a  Family  Securities  Company  or  an 
•ffittafte  of  BSLLC  Bessemer,  or  a 
Family  Securities  Corapany  who  have 
(or  had,  in  the  caae  of  retired  former 
employaee)  a  high  level  of  executive, 
mveatBant  maaayimeiH.  immttmeoi 
analysis  or  adminictiative 
responsibility,  and  any  family  trust, 
family  partnenhip  or  comparable  family 


entity  established  by  such  a  natural 
person  the  interests  in  which  are  owned 
exclunvely  by  or  for  the  benefit  of  such 
natural  person,  his  or  her  spouse  and 
direct  lineal  descendants  and  spouses  of 
such  descendants,  and  charitable 
organizations,  and  (ix)  natural  pers<Mis 
who,  although  not  employees  of  BSLLC 
or  any  affiliate  of  BSLLC,  direcUy  or 
indirectiy  actually  manage  the 
Partnership's,  and  Existing  Partnership's 
or  a  Family  Investment  Vehicle's 
investments,  and  any  family  trust, 
family  partnership  or  comparable  family 
entity  established  by  such  a  natural 
person  the  interests  in  which  are  owned 
exclusively  by  or  for  the  benefit  of  such 
natural  person,  his  or  her  spouse  and 
direct  lineal  descendants  and  spouses  of 
such  descendants,  and  charitable 
organizations;  (2)  it  will  be  at  least  50% 
owned  directly  or  indirectly  by  or  for 
the  benefit  of  Bessemer,  BSLLC  or  a 
Family  Securities  Company:  and  (3)  any 
part  of  the  Partnership  that  is  not  held 
directly  or  indirectly  by  or  for  the 
benefit  of  Bessemer  Investors  will  be 
beneficially  owned  (as  the  term  is  used 
in  section  3(c)(1)  of  the  Act)  by  not  more 
than  35  persons  and  will  not  have  been 
publicly  offered. 

c  The  Partnership  will  not  (1)  admit 
any  new  genoral  partner  without  the 
approval  of  the  owners  of  majority  in 
interest  in  the  Partner^ip,  or  (2)  have 
as  an  investment  adviser  to  that  vehicle 
any  investment  adviser  to  that  vehicle 
other  than  (i)  Bessemer,  BSLLC.  a     . 
Family  Securities  Company  or  one  of 
their  affiliates.  J[u)  one  or  more 
employees  of  Bessemer,  BSLLC,  a 
Family  Securities  Company,  or  one  of 
their  affiliates,  (iii)  an  investment 
manager  or  a  general  partner  (or  one  or 
nuHe  of  its  affiliates  or  employees) 
approved  by  the  ovmers  of  a  majority  in 
intwest  of  the  Partnership,  or  (iv)  a  bank 
or  trust  company  subsidiary  of  Bessemer 
Group. 

d.  The  Partner^p  will  not  knowin^y 
make  available  to  any  txt^w  or  dealer 
registered  under  the  Securities 
Exchange  Act  of  1934  any  finfcncial 
information  concerning  the  Partnwship 
for  the  purpose  of  knowingly  enabling 
that  bn^er  or  dealer  to  initiate  any 
regular  trading  market  in  any 
partnership  interest  in  the  Partnership. 

3.  The  requested  exonption  with 
respect  to  Bessemer  shall  be 
conditioned  on  the  obeervaooe  by  it  of 
die  following  conditioas: 

a.  Boioomer  will  hold  aaaual 
meetings  of  its  shareholder  or 
ahareholders  for  the  purpoae  of  electing 
the  members  of  the  Bo«d  of  Directors, 
ratifying  the  appointment  of  the 
independent  accountants  engaged  by 
Bessemer,  and  transacting  such  othw 
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business  as  may  properly  ooaaie  befaav 
such  meetings. 

b.  Bessemer  will  fiuniah  mnuslly  to 
its  sharehokiar  or  shareholdan  its 
finanrial  statements  which  may  be  part 
of  the  cansolidated  financial  statements 
of  BSLLC,  audited  hy  an  accounting 
firm  of  recognized  national  standing. 

c  Bessemer  will  be  at  least  80% 
owned  directly  or  indirectly  by  or  for 
the  benefit  of  BSLLC,  a  Family 
Securities  Company,  Phipps  Family 
Members  and  their  spouses,  and  Trusts; 
and  (my  part  of  Bessemer  that  is  not 
owned  directly  or  indirectly  by  or  for 
the  benefit  of  such  perscms  will  be 
beneficially  owned  (as  the  term  is  used 
in  section  3(cKl)  of  the  Act)  by  not  more 
than  35  perscHU  and  will  not  have  been 
publicly  offaied. 

d.  Bessemer  will  not  knowingly  make 
available  to  any  broker  ot  dealer 
registered  under  the  Securities 
Exchange  Act  of  1934  any  financial 
infcftnation  concerning  Bessemer  for 
the  purpose  of  knowingly  enabling  that 
broker  or  dealer  to  initUte  any  regular 
trading  market  for  Bessemer's  common 
stock. 

4.  The  requested  exemption  vrith 
respect  to  each  Existing  Partnership 
shall  be  conditioned  on  the  observance 
by  that  Existing  Partnership  of  the 
followingconditions:         >• 

a.  The  Existing  Partnership  will 
furnish  annually  to  each  partner  its 
financial  statements  audited  by  an 
accounting  firm  of  recognized  nati<Hial 
standing. 

b.  The  Existing  Partnership  will 
neither  admit  as  a  new  partner,  nor 
permit  the  assignment  or  transfar  of  any 
interest  in  the  Existing  Partnership  to, 
any  individual  or  entity  if  that 
admission,  assignment  or  transfer  would 
cause  the  Existing  Partnership  to  foil  to 
have  the  following  characteristics:  (1) 
the  Existing  Partnership  will  be  at  least 
90%  owned  directly  or  indirectly  by  or 
for  the  benefit  of  Bessemer,  BSLLC  or  a 
Family  Securities  Company;  and  (2)  any 
p>art  of  the  Existing  Partnership  that  is 
not  held  directly  or  indirectly  by  or  for 
the  benefit  of  Bessemer  InvestcH^  will  be 
beneficially  owned  (as  the  term  is  used 
in  section  3(c)(1)  of  the  Act)  by  not  more 
than  35  persons  and  will  not  have  been 
publicly  ofiined. 

c  The  Existing  Partnership  will  not ' 
(1)  admit  any  new  general  partner 
without  the  approval  of  the  owners  of 
majority  in  interest  in  the  Existing 
Partnership,  or  (2)  have  as  an 
investment  adviser  to  that  vehicle  any 
investment  adviser  other  than  (i) 
Bessemer,  BSLLC,  a  Family  Securities 
Company  or  one  of  their  affiliates,  (ii) 
one  or  man  employees  of  Bessemer, 
BSLLC,  a  Family  Securities  Company, 


or  one  of  thair  wfRMwtes,  (iii)  an 
investment  manager  or  a  ganen 
(or  one  or  more  of  its  wfnii<it«ii  or 
employees)  approved  by  the  owaen  of 
a  majority  in  interest  of  the  Existing 
Partnership,  or  (iv)  a  bank  or  tract 
company  subsidiary  of  Bessemer  &oup. 

d.  The  Existing  Partnership  will  not 
knowingly  make  available  to  any  broker 
at  dealer  registored  under  the  Securities 
Exchange  Act  of  1934  any  financial 
information  concerning  Uie  Existing 
Partnership  for  the  purpose  of 
knowingly  enabling  that  broker  or 
dealw  to  initiate  any  regular  trading 
market  in  any  partnership  interest  in  the 
Existing  Partnership. 

5.  The  requested  exemption  with 
respect  to  each  of  Bessemer  Ventures, 
Inc.,  Bessemer-Bradford  Ventures,  Inc., 
Bessemer  Intestate  Corp.  and  Bessemer 
I^ropwties,  Inc.  (the  "Existing 
Subsidiaries")  shall  be  conditioned  on 
the  obaervanoe  by  that  Existing 
Subsidiary  of  the  following  conditions: 

a.  All  of  the  securities  of  the  Existing 
Subsidiary  will  be  owned  directly  or. 
indirectly  by  or  for  the  benefit  of 
Bessemer,  BSLLC  or  a  Family  Securities 
Company. 

b.  ue  Existing  Subsidiary  will  not 
knowingly  make  available  to  any  fandcer 
or  dealer  registered  under  the  Securities 
Exchange  Act  of  1934  any  financial 
information  concerning  the  Existing 
Subsidiary  for  the  purpose  of  knowingly 
enabling  that  broker  or  dealer  to  initiate 
any  regular  trading  market  in  any 
partnership  interest  in  the  Existing 
Subsidiary. 

6.  The  requested  exemption  with 
respect  to  each  Family  Securities 
Company  shall  be  conditioaed  on  the 
observance  by  that  Family  Securities 
Company  of  the  following  conditions: 

a.  The  Family  Securities  Company 
will  hold  annual  meetings  of  its 
members  for  the  purpose  of  electing  the 
members  of  its  board  of  managers,  board 
of  directors  or  persons  serving  a  similar 
function,  ratifying  the  appointment  of 
the  independent  accountants  engaged 
by  the  Family  Securities  Company,  and 
transacting  such  other  business  as  may 
properly  come  before  such  meetings. 

0^  The  Family  Securities  Company 
will  furnish  annually  to  its  members  its 
financial  statements  audited  by  an 
arfyninting  fiim  of  recogolzed  national 
standing. 

c.  The  Family  Securities  Company 
will  be  at  least  80%  owned  directly  or 
indirectiy  by  or  for  the  benefit  of 
Bessemer.  Phippw  Family  Members  and 
their  spouses,  and  Trusts;  and  any  part 
of  the  Family  Seciirities  Company  that 
is  not  owned  directly  or  indirectly  by  or 
for  the  benefit  of  .such  persons  will  be 
beneficially  owned  (as  the  term  is  used 


in  section  3(cNl)  of  the  Act)  by  not  more 
than  35  persons  and  will  iMit  have  been 
pubbdy  efiared.- 

d.  Tlie  ftmUy  Securitias  Company 
will  not  knowingly  make  available  to 
any  broker  or  deekr  registered  under 
the  Securities  Exchange  Act  of  1934  any 
fin^wrial  information  concerning  the 
Family  Securities  Company  fw  ue 
purpose  of  knowingly  enabling  that 
broker  or  dealer  to  initiate  any  regular 
trading  market  for  securities  issued  by 
the  Family  Securities  Company. 

7.  The  requested  exemption  with 
respect  to  each  Family  Investment 
Vehicle  may  be  conditioned  on  the 
observance  by  that  Family  Investment 
Vehicle  of  the  following  conditions: 

a.  The  Family  Investment  Vehicle  will 
ftif7i<«h  annually  to  each  member, 
shareholder,  p^tner  or  investor  ifts 
finanrial  statements  audited  by  an 
accounting  firm  of  recognized  national 
standing. 

b.  The  Family  Investment  Vehicle  will 
neither  admit  as  a  new  investor,  nor 
pennit  the  assignment  or  transfer  of  any 
interest  in  that  Family  Investment 
Vehicle  to,  any  individual  or  mtity  if 
that  admission,  assignment  or  transfar 
would  cause  that  Funily  Investment 
Vehicle  to  fail  to  have  the  followdng 
charwrteristics:  (1)  that  Family 
Investment  Vriiicle  will  be  at  least  90% 
owned  directly  at  indirectiy  by  or  for 
the  benefit  of  Bessemer  Investors;  (2)  it 
will  be  at  least  50%  owned  directly  or 
indirectiy  by  or  fen'  the  benefit  of 
Bessemer,  bIsLLC  or  a  Family  Securities 
Company;  and  (3)  any  part  of  that 
Family  Investment  Vehicle  that  is  not 
held  directiy  or  indirectiy  by  or  for  the 
benefit  of  Bessemer  Investors  %vill  be 
b«ieficially  owned  (as  the  term  is  used 
in  section  3(c)(1)  of  the  Act)  by  not  more 
than  35  persons  and  will  not  have  been 
publicly  oSared. 

c.  The  Family  Investment  Vehicle  will 
not  (1)  admit  any  new  general  partner 
(in  the  case  of  a  limited  partnership)  or 
manager  without  the  approval  of  the 
owners  of  a  majority  in  interest  of  it,  or 
(2)  have  as  an  investment  adviser  to  that 
vehicle  any  investment  adviser  other 
than  (i)  Bessemer,  BSLLC,  a  Family 
Securities  Company  or  one  or  more  of 
their  affiliates,  (ii)  one  or  more 
employees  of  Bessemer,  BSLLC,  a 
Family  Securities  Company,  or  one  of 
their  affiliates,  (iii)  an  investment 
manager  or  a  general  partner  (or  one  or 
more  of  its  affiliates  or  employees) 
approved  by  the  owners  of  a  majority  in 
interest  of  the  Family  Investmoat 
Vehicle,  or  (iv)  a  bank  or  trust  company 
subsidiary  of  tiie  Bessemer  Group. 

d.  The  Family  Investment  Vehicle 
will  not  knowingly  make  available  to 
any  Iwoker  or  de«iler  registered  under 
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the  Securities  Exchange  Act  of  1934  any 
financial  infbnnation  concerning  that 
Family  Investment  Vehicle  for  the 
puipoae  of  knowingly  enabling  that 
broker  or  dealer  to  initiate  any  regular 
trading  market  in  any  interest  in  that 
Family  Investment  Vehicle. 

For  the  SEC,  by  the  Division  of  Investment 
Management,  pursuant  to  delegated 
authority. 

Margaret  H.  McFarland, 

Deputy  Secretary. 

(PR  Doc  96-31617  Filed  12-12-86;  8:45  am] 

■LUNQ  COM  aate^i-ai^  .         .^-i^-.-  .i-zru 


22376;  811-7161] 


No. 


Dreyfus  International  Recovery  Fund, 
Inc.;  Notice  of  Application  ,, 

December  6, 1996. 

AQENCY:  Securities  and  Exchange  . 
Commission  ("SEC").  J 

ACTION:  Notice  of  Application  for 
Exemption  Under  the  Investment 
Company  Act  of  1940  (the  "Act"). 

APPUCANT:  Dreyfus  International 
Recovery  Fuuad,  Inc. 
RELEVANT  ACT  SECTION:  Section  8(f). 
SUMMARY  Of  APPLICATKM:  Applicant 
requests  an  order  declaring  that  it  has 
ceased  to  be  an  investment  company. 
FHJNQ  DATES:  The  application  was  filed 
on  Jime  24, 1996  and  amended  on 
September  20. 1996,  and  on  November 
26, 1996. 

HEARMQ  OR  NOTIFICATKM  OF  HEARMQ:  An 
order  granting  the  application  will  be 
issued  unless  the  SEC  orders  a  hearing. 
Interested  persons  may  request  a 
hearing  by  writing  to  the  SEC's 
Secretary  and  serving  applicant  with  a 
copy  of  the  request,  personally  or  by 
mail.  Hearing  requests  should  be 
received  by  the  SEC  by  5:30  p.m.  on 
December  31, 1996,  and  should  be 
accompanied  by  proof  of  service  on 
applicant  in  the  form  of  an  affidavit  or, 
for  lawyers,  a  certificate  of  service. 
Hearing  requests  should  state  the  nature 
of  the  writer's  interest,  the  reason  for  the 
request,  and  the  issues  contested. 
Persons  who  wish  to  be  notified  of  a 
hearing  may  request  notification  by- 
writing  to  the  SEC's  Secretary. 
ADDRESSES:  Secretary,  SEC,  450  5th 
Street,  NW.,  Washington,  DC  20549. 
Applicant,  200  Park  Avenue.  New  York, 
NY  10166. 

FOR  FURTHER  INFORMATION  CONTACT: 
Harry  Eisenstein,  Staff  Attorney,  at  (202) 
942-0552,  or  Alison  E.  Baur,  Branch 
Chief,  (202)  942-0564  (Office  of 
Investment  Company  Regulation, 
Division  of  Investment  Management). 


SUPPLEMENTARY  INFORMATION:  The 
following  is  a  stmimary  of  the 
appUcation.  The  complete  application 
may  be  obtamed  for  a  fee  at  the  SECs 
PubUc  Reference  BrandL 

Applicant's  Representations 

1.  Applicant,  a  registered  open-end 
investment  coihpany.  Was  organized  as 
a  Maryland  corporation.  On  April  4, 
1994,  the  applicant  registered  under' 
section  8(a)  of  the  Act  and  filed  a 
registration  statement  on  Form  N-IA 
pursuant  to  section  8(b)  of  the  Act  and 
the  Securities  Act  of  1933.  The 
registration  statement  was  declared 
e^ctive  on  Jime  22, 1994  and  applicant 
commenced  its  public  offering  of  shares 
on  June  29. 1994. 

2.  At  a  meeting  held  on  March  11, 
1996,  applicant's  Board  of  Director's 
determined  that  it  was  advisable  and  in 
the  best  interests  of  the  applicant  and 
the  appUcant's  securityholders  to 
liquidate  the  applicant  and  distribute  its 
assets  to  the  securityholders.  The  board 
based  this  determination  on  the  fact  that 
the  applicant  was  unable  to  attract 
sufficient  assets  to  operate  efficiently. 

3.  On  April  30, 1996,  applicant's  only 
shareholders  were  its  investment 
adviser,  Dreyfus  Corporation 
("Adviser"),  and  its  sub-adviser,  M&Q 
Corporation  ("Manager").  Prior  to  the 
time  of  valuation  on  such  date, 
$21,858.04  was  distributed  to  the 
Manager  as  share  redemption  proceeds 
at  a  net  asset  value  of  $11.49  per  share. 
Applicant  states  that  the  distribution  of 
share  redemption  proceeds  to  the 
Manager  prior  to  the  distribution  to  the 
Adviser  is  part  of  the  Adviser's 
procedures  designed  to  ensuire  that  the 
Manager  is  made  whole  upon  die 
liquidati(Hi  of  a  fund. 

4.  At  the  time  of  valuation  on  April 
30, 1996,  251,485.519  shares  of  common 
stock  of  the  Fimd  were  outstanding  with 
aggregate  and  per  share  net  asset  value 
of  $2,889,568.61  and  $11.49, 
respectively.  In  total,  applicant 
liquidated  its  seciirities  and  distributed 
$2,911,426.65  on  April  30, 1996  at  net 
asset  value  in  cash  to  its  security 
holders. 

5.  Applicant  has'no  assets,  liabilities, 
outstanding  debts  or  shareholders  as  of 
the  time  of  filing  the  application,  and  is 
not  a  party  to  any  litigation  or 
administrative  proceeding.  Applicant  is 
not  engagedt  nor  does  it  propose  to 
engage,  in  any  business  activities  other 
than  those  necessary  for  the  winding-up 
of  its  afEairs.  Appliomt  will  file 
appropriate  certificates  of  dissolution  at 
similar  documents  with  the  state  of 
Maryland. 


For  the  SEC,  by  the  DivisioD  of  Investment 
Management  under  dslagated  authority. 
Maiyuet  B.  Mif arlaad. 
Deputy  Secretary. 
[FR  Doc.  96-31616  nied  12-12-06;  8:45  am) 


[InvestnMfit  Conipeny  Act 
22361;  611-46661 


The  Hanover  Funds,  Inc^  Notice  of 
Application 

December  9, 1996. 

AQENCY:  Seciuities  and  Exchange 

Conuni8si<m  ("SEC'). 

ACTION:  Notice  of  application  for 

deregulation  under  the  Investment 

Company  Act  of  1940  (the  "Act"). 

APPLICANT:  The  Hanover  Funds,  Inc. 
RELEVANT  ACT  SECTION:  Oixier  requested 
under  Section  8(f). 
SUMMARY  OF  APPLICATION:  AppUcant 
requests  an  order  declaring  that  it  has 
ceased  to  be  an  investment  company. 
FILINQ  DATE:  The  application  was  filed 
on  September  12, 1996  and  amended  on 
November  25,  1996. 

HEARMQ  OR  NOTIFICATION  OF  HEARiNQ:  An 
order  granting  the  application  will  be 
issued  imless  the  SEC  orders  a  hearing. 
Interested  persons  may  request  a 
hearing  by  writing  to  the  SEC's 
Secretary  and  serving  appUcant  with  a 
copy  of  the  request,  personally  or  by 
mail.  Hearing  requests  should  be 
received  by  Uie  SEC  by  5:30  p.m.  on 
January  6, 1997,  and  should  be 
accompanied  by  proof  of  service  on  the 
appUcant,  in  the  form  of  an  affidavit  or, 
for  lawyers,  a  certificate  of  service. 
Hearing  requests  should  state  the  nature 
of  the  writer's  interest,  the  reasons  for 
the  request,  and  the  issues  contested. 
PerscHis  may  request  notification  of  a 
hearing  by  writing  to  the  ^C's 
Secretary. 

ADDRESSES:  Secretary,  SEC,  450  Filth 
Street,  N.W..  Washmgton,  D.C.  20549. 
Applicant,  237  Paik  Avenue,  New  York. 
N.Y.  10017. 

FOR  FURTHER  MFORMATION  CONTACT: 
Kathleen  L.  Knisely,  Law  Clerk,  at  (202) 
942-0517,  or  Mary  Kay  Freeh,  Branch 
Chief  at  (202)  942-0564  (EKvisicm  of 
Investment  Management,  Office  c^ 
Investment  Qunpany  Regulation). 
SUPPLEMBITARY  INFORMATIONtThe 
following  is  a  simimary  of  the 
application.  The  complete  application 
may  be  obtained  for  a  fee  fit>m  the  SECs 
Public  Reference  Branch. 

Applicant's  Repreaentatioiis 

1.  Applicant  is  an  open-end 
management  investment  company 
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organized  as  a  Maryland  corporation 
and  consisting  of  six  portfolios:  The 
100%  U.S.  Treasury  Securitiefl  Money 
Market  Fund,  The  U.S.  Treasury  Money 
Market  Fund.  The  Cash  Management 
Fund,  The  Tax  Free  Money  Market 
Fund.  The  New  York  Tax  Free  M<Hiey 
Market  Fund,  and  The  Government 
Money  Market  Fund.  All  of  the 
poftfolios  are  diversified  except  for  The 
New  York  Tax  Free  Money  Market 
Fund,  which  is  non-diversified. 

2.  Cte  Octobw  6, 1988,  applicant  filed 
a  Notification  of  Registration  on  Form 
N-8A  pursuant  to  section  8(a)  ujider  the 
Act  and  a  registration  statement  <n 
Form  N-lA  under  the  Securities  Act  of 
1933.  The  registration  statement  became 
affective  on  December  12, 1988. 

3.  On  December  13,  1995,  applicant's 
board  of  directors  approved  an 
Agreement  and  Plan  of  Reorganization 
aiid  Liquidation  (the  "Flan")  whereby 
applicant  would  exchange  its  net  assets 
for  shares  of  Mutual  Fund  Trust 
("MFT"),  a  Massachusetts  business  trust 
registered  under  the  Act  as  an  open-end 
management  investment  company,  in 
exchuige  for  shares  of  MFT. 

4.  In  approving  the  Plan,  the  directors 
identified  certain  potential  benefits 
likely  to  result  from  the  reorganization, 
including,  (a)  that  shareholders  of  the 
U.S.  Treasury  Money  Market  Fund,  the 
Tax  Free  Money  Market  Fund,  and  the 
New  York  Tax  Free  Money  Market  Fimd 
would  be  able  to  pursue  substantially 
the  same  investment  goals  in  respective 
larger  funds,  which  would  enhance  the 
ability  of  portfolio  managers  to  efiiact 
their  portfolio  transactions  on  more 
favorable  terms  and  give  portfolio 
managers  greater  investment  flexibility 
and  the  ability  to  select  a  larger  number 
of  portfolio  securities,  with  the 
attendant  benefits  of  increased 
diversification,  (b)  that  shareholders  of 
each  of  applicant's  portfolios  would 
receive  the  combined  investment 
advisory  services  of  The  chase 
Manliattan  Bank,  N.A.  (including 
Chemical  Bank  as  its  successoc. 
renamed  The  Chase  Manhattan  Bank) 
and  Chase  Asset  Management  or  Texas 
Commerce  Bank  National  Association, 
as  the  case  may  be,  which  the  directors 
foimd  to  be  experienced  and  qualified 
investment  managers,  (c)  that 
shareholders  of  applicant's  portfolios 
would  become  shareholders  in  a  larger 
combined  fund  family  consisting  of  a 
wide  range  of  stock,  bond,  and  money 
market  funds,  including  both  domestic 
and  international  portfolios,  and  (d)  that 
shareholders  of  applicant's  portfolios 
would  benefit  fit)m  a  more  focused 
marketing  and  distribution  effort, 
thereby  reducing  potential  investor 


confusion  and  promoting  asset  growth 
in^mich  portfolios. 

5.  The  investment  advisers  of       '^^ur-  • 
applicant  and  MFT  came  under  the 
common  control  of  Chemical  Banking 
Corporation  (renamed  The  Qiase 
Manhattan  Corporation)  as  a  result  of 
the  merger  of  Tlie  Chase  Manhattan 
Corporation  into  Chemical  Banking 
Corporation.  Consequently,  applicant 
and  MFT  may  be  deemed  to  be  affiliated 
persons  by  reason  of  being  under  the 
control  of  investment  advisers  that  are 
themselves  under  common  control,     .    . 
Applicant  therefore  relied  on  the 
exemption  provided  by  rule  17a-6  to 
efilBCt  the  transaction.!  Pursuant  to  rule 
17a-8  under  the  Act,  apphcant  board  of 
directors  determined  that  the  {miposed 
reorganization  was  in  the  best  interest  of 
applicant  and  that  the  interests  of  the 
existing  shareholders  would  not  be 
diluted  as  a  result  of  the  proposed       "^  . 
re<xganization. 

6.  On  December  29, 1995,  applicant 
filed  a  proxy  statement  with  the  SEC 
that  was  declared  efi'ec:tive  on  February 
8, 1996.  On  February  15, 1996,  proxy 
materials  were  distributed  to  applicant's 
shareholders.  Applicant's  shareholders 
approved  the  Plan  at  special  meetings 
held  on  April  2, 1996  and  April  16, 
1996 

7.  On  May  3, 1996  (the  "Closing 
Date"),  the  capitalization  of  applicant 
was  as  follows:  The  100%  VS.  Treasury 
Securities  Money  Market  Fund  had 
1,779,110,820.74  shares  outstanding, 
with  aggregate  net  assets  of 
$1,779,033,262  and  a  net  asset  value  per 
share  outstanding  of  $1.00;  The  U.S. 
Treasury  Money  Market  Fund  had 
1,658,435,519.07  shares  outstanding, 
%vith  aggregate  net  assets  of 
$1,658,335,329  and  a  net  asset  value  per 
share  outstanding  of  SI  .00;  The  Cash 
Management  Fimd  had  1,521,305,012.28 
shares  outstanding,  with  aggregate  net 
assets  of  $1,521,280,125  and  a  net  asset 
vahie  per  share  outstanding  of  $1.00; 
The  Tax  Free  Money  Market  Fund  had 
351,365,963.70  shares  outstanding,  with 
aggregate  net  assets  of  $350,999,109  and 
a  net  asset  value  per  share  outstanding 
of  $1.00;  The  New  York  Tax  Free  Money 
Market  Fund  had  321,245,415.71  shares 


'  Rule  17»-B  provides  relief  firam  the  affiliated 
traiiMction  prohibition  of  section  17(a)  of  the  Act 
for  a  merger  of  icvestment  companies  tiiat  may  be 
affUiatad  persons  of  each  other  solely  by  reason  of 
having  a  common  investment  adviser,  common 
directors,  and/or  common  officers.  The  staff  of  the 
Division  of  Isvmtment  Management  has  stated  that 
it  would  not  recommend  that  the  Commission  taks^,. 
eafotcament  action  under  section  17(a)  of  the  Act 
if  iimatiilit  companies  that  are  affiliated  persons 
aoMy  bjr  nason  of  having  investment  advisers  that 
are  under  common  control  rely  on  rule  17a-S.  See, 
•.$.,  Capitol  Mutual  Funds  and  Nations  Fund  Tniat 
dnib.  avail  Fab.  24. 1994). 


outstanding,  with  aggregate  net  assets  of 
$321,162,382  and  a  net  asset  vahie  per 
share  outstanding  of  $1.00;  and  The 
Government  Money  Market  Fimd  had 
1,551,339,231.25  shares  outstanding, 
with  aggregate  net  assets  of 
$1,551,222,906  and  a  net  asset  value  per 
share  outstanding  of  $1.00. 

8.  Pursuant  to  the  Plan,  on  the  Qosing 
Date,  applicant  transferred  all  of  the 
assets  and  liaUlities  of  each  of  its  six 
portfolios  in  exchange  for  shares  of  a 
corresponding  portfolio  of  MFT.  The 
number  of  shares  issued  to  applicant 
was  determined  by  dividing  the  net 
asset  value  per  share  of  applicant's 
portfolio  shares  by  the  net  asset  value  of 
a  share  of  MFT  portfolio  shares  of  the 
corresponding  MFT  portfolio.  Following 
this  exchange,  applicant  distributed  the 
shares  of  the  corresponding  MFT 

'  portfolio  received  in  connection  with 
the  reorganization  to  its  shareholders  on 
a  pro  rata  basis. 

9.  Expenses  incurred  in  coimection 
with  the  reorganization  are  estimated  to 
be  approximately  $4,390,128,  which 
includes  legal  fees,  printing  fees,  audit 
fees  and  expenses,  and  proxy 
solicitation  expenses,  llie  expenses 
resulting  bom  the  reorganization  were 
borne  by  The  Chase  Manhattan 
Corporation  (including  its  affiliates). 
The  C3iase  Manhattan  Corporation  is  the 
ultimate  parent  of  the  investment 
advisers  to  MFT  and  applicant. 

10.  As  of  the  date  of  the  application, 
applicant  had  no  shareholders  and  no 
securities  outstanding.  Applicant  has  no 
debts  or  other  liabilities  outstanding. 
Applicant  is  not  k  party  to  any  litigation 
or  administrative  proceeding.  Applicant 
is  neither  engaged  nor  proposes  to 
engage  in  any  business  activities  other 
thaia  those  necessary  for  the  winding  up 
of  its  afXairs. 

11.  Applicant  filed  Articles  of 
Transfer  with  the  State  of  Maryland  on 
May  6, 1996,  and  intends  to  file  Articles 
of  Dissolution  with  the  State  of 
Maryland. 

For  the  Canunisaion,  by  the  Division  of 
Investment  Management,  pursuant  to 
delegated  authority. 
Margaret  H.  McFariand, 
Deputy  Secretary. 
(PR  Doc  96-31722  Filed  12-12-06;  8.45  am] 
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(bivMtiiMnt  Company  Act 
22380:811-4339] 


No. 


IMteheN  Hutchlns/Kklder,  Paabody 
Qovemmant  Income  Fund,  Inc.;  Notice 
of  Application 

December  6, 1996.  '^      -  •.     »"■■?■ 

AQBICY:  Sectirities  and  Exchange 
Conunission  ("SEC").  •;,.. 

ACTION:  Notice  of  application  for  ' 
deragistration  under  the  Investment 
OHnpany  Act  of  1940  (t^  "Act"). 

APPUCANT:  Mitchell  Hutchins/Kidder, 
Peabody  Government  Income  Fund.  Inc. 
RELEVANT  ACT  SECTION:  Section  8(f). 
SUMMARY  OF  APPUCATKJN:  Applicant 
requests  an  order  declaring  that  it  has 
ceased  to  be  an  investment  ccnnpany. 
FHJNQ  DATE:  The  application  was  filed 
on  October  15, 1996. 
HEARMOOR  NCnnCATION  OF  HEARMQ:  An 
order  granting  the  application  wi)l  be 
issued  unless  the  SEC  orders  a  hearing. 
Interested  persons  may  request  a  •  >  .  - 
hearing  by  writing  to  the  ^C's. 
Secretary  and  serving  applicant  with  a 
copy  ol  the  request,  personally  or  by 
mail.  Hearing  requests  should  be 
received  by  the  SEC  by  5:30  p.m.  on 
December  31, 1996,  and  should  be 
accompanied  by  proof  of  service  on  the 
applicant,  in  the  form  of  an  affidavit  or, 
for  lav^rs,  a  certificate  of  service, 
flearing  requests  should  state  th-j  nature 
of  the  writo-'s  interest,  the  reason  for  the 
request,  and  the  issues  contested. 
Perstms  may  request  notification  of  a 
hearing  by  writing  to  the  SEC's 
Secretary. 

AOORESSES:  Secretary,  SEC  450  Fifth 
Street,  N.W.,  Washington,  D.C.  20549. 
Applicant,  c/o  Dianne  E.  ODonnell, 
Legal  Department,  Mitchell  Hutchins 
Asset  Management  Inc.,  1285  Avenue  of 
the  Americas,  18th  Floor,  New  Yorie, 
New  York  10019. 

FOR  FURTHER  INFORMATION  CONTACT: 
Diane  L.  Titus,  Paralegal  Specialist,  at 
(202)  942-0584,  or  Mary  Kay  Freeh, 
Branch  Chief,  at  (202)  942-0564 
(Divisions  of  Investment  Management, 
Office  of  Investment  Company 
Regulation). 

SUPPLEMENTARY  INFORMATION:  The 
following  is  a  summary  of  the 
application.  The  complete  application 
may  be  obtained  for  a  fee  from  the  SEC's 

Public  Reference  Branch.      -» ■     .^-  ~ 

•:»-t.""--- 
Applicant's  RepresentatitMis 

1.  Applicant  is  an  open-end, 
diversified  management  investment 
company  organized  as  a  corporation 
imder  the  laws  of  the  State  ^Maryland. 
On  June.  21, 1985,  applicant  registered 
under  secti<m  8(a)  of  the  Act  and  filed 


a  ragistration  statement  on  Form  N-lA 
pursuant  to  section  8(b)  of  the  Act  and 
the  Securities  Act  of  1933,  covering  an 
indefinite  number  of  shares  of  common 
stock.  The  registration  statement  was 
declared  efiiective  on  October  8, 1985, 
and  the  initial  public  offering  of 
common  stock  commenced  thereafter. 

2.  On  July  20. 1995,  applicant's  Board 
of  Directors  approve  an  Agreement  and 
Plan  of  Reorganization  and  Liquidation 
("Plan")  between  applicant  and 
PaineWebber  Managed  Investments 
Trust  Fund  on  bdudf  of  its  series, 
PaineWebber  U.S.  Govmnment  Income 
Fund  ("PW  Fund"),  whereby  PW  Fund 
was  to  acquire  all  the  assets  of  applicant 
in  exchange  solely  for  shares  of 
beneficial  interest  in  PW  Fund  and  the 
assumption  by  PW  Fund  of  all  of 
applicant's  liabilities.  In  accordance 
with  rule  17a-8  of  the  Act,  applicant's 
directcHS  determined  that  the 
reorganization  was  in  the  best  interests 
of  applicant  and  that  the  interests  of 
applicant's  existing  shareholders  would 
not  be  diluted  as  a  result.^ 

3.  According  to  applicant's  proxy 
statemmt,  the  directors  considered  a 
number  of  factors  in  approving  the  Plan, 
including,  (a)  the  compatibility  of  the 
investment  ob}ectives,  policies,  and 
restricti(Mis  of  the  funds,  [u)  the  effect  of 
the  reorganization  on  expected 
investment  performance,  (c)  the  efbct  of 
the  reorganization  on  the  expense  ratio 
of  the  PW  Fund  relative  to  its  currmt 
expense  ratio,  and  (d)  possible 
alternatives  tp  the  reorganization, 
including  ctHitinuing  to  operate  on  a 
stand-alone  basis  or  liquidation. 

4.  Proxy  materials  relating  to  the  Plan 
and  the  transactions  contemplated 
thereby  and  a  combined  prospectus 
relating  to  the  shares  of  PW  Fund  to  be 
issued  were  mailed  to  applicant's 
shareholders  on  or  about  Septembo'  20, 
1995.  At  a  special  meeting  held  on 
October  19, 1995,  applicant's 
shareholders  approved  the  Plan. 

5.  On  October  20, 1995  (the  "Closing 
Date"),  applicant  had  2,722.401.99  of 
Class  A  shares,  87.709.60  of  Class  B 
shares,  and  217,018.48  of  Class  C  shares 
of  common  stock  outstanding,  having  an 
aggregate  net  asset  value  of 
$38,732,027.42  of  Class  A  shares, 
$1,247,329.82  of  Class  B  shares,  and 
$3,085,587.82  of  Class  C  shares  and  a 


'Applicant  and  PW  Fund  may  be  deemed  to  be 
afBliatod  persons  of  each  other  by  reason  of  having 
a  common  investment  adviser,  common  directors, 
and/or  common  officers.  Although  puiciiases  and 
sales  between  affiliated  persons  generally  are 
prohibited  by  section  17(a)  of  the  Act,  rule  17a-S  ' 
provides  ui  exemption  for  certain  purchases  and 
sales  among  investment  companies  that  are 
afBliated  persons  of  each  other  solely  by  reason  qf 
having  a  common  investment  adviser,  csmmon 
directors,  and/or  oommon  officers. 


per  share  net  asset  value  of  $14.23  of 
Class  A  shares,  $14.22  of  Class  B  shares 
and  $14.22  of  Class  C  shares.  Pursuant 
to  the  Plan,  applicant  transflBrred  to  PW 
Fudd  all  rights,  titie,  and  interest  in  and 
to  applicant's  assets.  In  exchange 
therefor,  PW  Fund  assumed  all 
liabilities,  debts,  obligations,  and  duties 
of  applicant,  and  issued  to  appUcant  the 
niunber  of  shares  of  PW  Fund 
determined  by  dividing  the  net  asset 
value  of  a  shue  of  applicant  by  the  net 
asset  value  of  a  share  of  PW  Fund,  in 
each  case  as  of  the  close  of  regular 
trading  on  the  New  York  Stod: 
Exchange,  Inc.  on  the  Closing  Date. 

6.  On  the  Closing  Date,  applicant 
liquidated  and  distributed  pro  rata  to  its 
shareholdeis  of  record,  determined  as  of 
the  close  of  business  on  the  Closing 
Date,  the  shares  of  PW  Fund  received  by 
applicant  in  the  reorganization,  in 
exchange  for  such  shareholders'  shares 
of  applicant. 

7.  The  expenses  incurred  in 
connection  with  the  reorganization 
consisted  primarily  of  legal  expenses, 
expenses  of  printing  and  mailing 
communications  to  shareholders, 
registration  fises,  and  miscellaneous 
accounting  and  administrative 
expenses.  These  expenses  totaled 
approximately  $200,000  and  were  home 
by  apphcant  and  PW  Fund  in 
proportion  to  their  respective  net  assets. 

8.  As  of  the  date  of  the  appUcation, 
applicant  has  no  assets,  deMs  or 
liabiUties,  and  has  no  security  holders. 
Applicant  is  not  a  party  to  any  litigation- 
or  administrative  {Rticeedings. 
Applicant  is  not  now  engaged,  and  does 
not  propose  to  oogage,  in  any  business 
activities  other  than  those  necessary  fat 
winding-up  of  its  afCairs. 

9.  On  January  30, 1996,  appUcant  and 
PW  Fimd  filed  Articles  of  Transfer  with 
the  Maryland  State  Department  of 
Assessmwits  and  Taxation.  Applicant 
intends  to  file  Articles  of  Dissolution 
Mdth  the  State  of  Maryland. 

For  the  SBC,  by  tlie  Divisioa  of  Investmeat 
Management,  under  delegated  autlxxity. 
JonatiMB  G.  K^z. 
Secretary. 
(FR  Doc  96-31613  Piled  12-12-96;  8:4S  ami 


[InvMtiiMfil  Ootnpflny  Act 
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MHchel  Hutchins/Kkktef  I  Peabodly 
Equity  Income  Fund,  Inc^  Notice  of 
AppHCSiion 

December  6, 1996. 

AQBICY:  Securities  and  Exchange 

Commission  ("SEC"). 


65616 


ACTION:  Notice  of  application  for 
deragistration  under  the  Investment 
Company  Act  of  1940  (the  "Ad"). 
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APPUCANT:  Mitchell  Hutchins/KiddaK^ 
Peabody  Equity  Income  Fund,  Inc. 
RELEVANT  ACT  SECTION:  Section  8(0- 
SUMMARY  OF  APPUCATKW:  Applicant 
requests  an  order  declaring  that  it  has 
ceased  to  be  an  investment  onnpany. 
HUNQ  DATE:  The  application  was  filed 
on  October  15,  1996. 

HEARMQ  OR  NOTIFICATION  OF  HEARMQ:  An 
OTder  granting  the  application  will  be 
issued  unless  the  SEC  orders  a  hearing. 
Interested  persons  may  request  a 
hearing  by  writing  to  the  SEC's 
Secretary  and  serving  applicant  with  a 
copy  of  the  request,  personally  or  by 
mail.  Hearing  requests  should  be 
received  by  the  SEC  by  5:30  p.m.  on 
December  31, 1996.  and  should  be 
accompanied  by  proof  of  service  on  the 
applicant,  in  the  form  of  an  affidavit  or. 
for  lawyers,  a  certificate  of  service. 
Hearing  requests  should  state  the  nature 
of  the  writer's  interest,  the  reason  for  the 
request,  and  the  issues  contested. 
Persons  may  request  notification  of  a 
hearing  by  writing  to  the  SECs 
Secretary. 

ADDRESSES:  Secretary,  SEC,  450  ^ith 
Street,  N.W.,  Washington,  D.C.  20549. 
Applicant,  c/o  EKaime  E.  OT)onnell. 
Legal  Department,  Mitchell  Hutchins 
Asset  Management  Inc.,  1285  Avenue  of 
the  Americas,  18th  Floor.  New  YoA, 
New  York  10019. 

FOR  FURTHER  MFORMATION  CONTACT: 
Diane  L  Titus.  Paralegal  Specialist.  |[t 
(202)  942-0564,  or  Mary  Kay  Freeh, 
Branch  Chief,  at  (202)  942-0584, 
(Division  of  Investment  Management. 
Office  of  Investment  Company 
Regulation). 

SUPPI^kBfTARY  aVORMATUN:  The 
following  is  a  summary  of  the 
application.  The  complete  application 
may  be  obtained  for  a  fee  froim  the  SEC's 
Public  Reference  Branch. 

Appticant's  Repreaentatioiis 

1.  Applicant  is  an  open-end, 
diversified  management  investment 
company  organized  as  a  corporation 
under  the  laws  of  the  State  of  Maryland. 
On  June  21, 1985.  applicant  registered 
under  section  8(a)  of  the  Act  and  filed 

a  registration  statmnent  on  Form  N-lA 
pursuant  to  section  8(b)  of  the  Act  and 
the  Securities  Act  of  1933,  covering  an 
indefinite  number  of  shares  of  common 
stock.  The  registration  statement  was 
declared  effe^ve  on  October  8, 1985, 
and  the  initial  public  oaring  of 
common  stock  commenced  thereafter. 

2.  On  April  26, 1995  and  July  20. 
19^.  applicant's  Board  of  Directors 


approved  an  Agreement  and  Plan  of 
Reorganizati«i  and  Liquidation  ("Plan") 
between  applicant  and  PaineWebber 
America  Fund  on  behalf  of  its  series. 
PaineWebber  Growth  and  Income  Fund 
("PW  Fund"),  whereby  PW  Fund  was  to 
acquire  all  the  ass^s  of  applicant  in 
exchange  solely  for  shares  of  beneficial 
interest  in  PW  Fund  and  the  assumption 
by  PW  Fund  of  all  of  applicant's 
liabilities.  In  accordance  with  rule  17a- 
8  of  the  Act.  applicant's  directors 
determined  that  the  reorganization  was 
in  the  best  interests  of  applicant  and 
that  the  interests  of  applicant's  existing 
shareholders  would  not  be  diluted  as  a 
result.' 

3.  According  to  applicant's  proxT< 
statement,  the  directors  considered  a '  -^ 
number  of  fectors  in  approving  the  Plan, 
including,  (a)  the  compatibility  of  the 
investment  objectives,  policies,  and 
restrictions  of  the  fimds,  (b)  the  effect  of 
the  reorganization  on  expected 
investment  performance,  (c)  the  effect  of 
the  reorganizaticm  on  the  expense  ration 
of  the  PW  Fund  relative  to  its  cuneot 
expense  ratio,  and  (d)  possible  ^:. ' 
alternatives  to  the  reoi^anizatioft.   - 
including  continuing  to  operate  on  a 
stand-alone  basis  or  liouidation. 

4.  Proxy  materials  relating  to  the  Plan 
and  the  transactions  contemplated 
thereby  and  a  combined  prospectus 
relating  to  the  shares  of  PW  Fund  to  be 
issued  were  mailed  to  applicant's 
shar^older  on  or  about  September  8, 
1995.  At  a  special  meeting  held  on  --   '.^ 
October  6, 1995,  applicant's 

.shareholders  approved  the  Plan. 

5.  On  Octobw  13, 1995  (the  "Closing 
Date"),  applicant  had  2.816.986.797  of 
Class  A  shares,  75,614.434  of  Class  B 
shares,  and  153,428.676  of  Class  C 
shares  of  common  stock  outstanding, 
having  an  aggregate  net  asset  value  of 
$55,983,774.35  far  Claas  A  shares. 
$1,493,700.44  for  Class  B  shares,  and 
$3,044,662.68  for  Class  C  shares,  and  a 
per  share  net  asset  value  of  $19.87  for 
Class  A  shares.  $19.75  for  Class  B 
shares,  and  $19.84  for  Class  C  shares. 
Pursuant  to  the  Plan,  applicant 
transferred  to  PW  Fund  all  rights,  title, 
and  interest  in  and  to  applicant's  assets. 
In  exchange,  therefor,  PW  Fund 
assumed  all  liabilities,  debts, 
obligations,  and  duties  of  appUcant,  and 
issued  to  applicant  the  number  of  shares 


of  PW  Fund  determined  by  dividing  the 
net  asset  value  of  a  share  of  applicant 
by  the  net  asset  value  of  a  share  of  PW 
Fund,  in  each  case  as  of  the  close  of 
regular  trading  on  the  New  York  StodL 
Exchange,  Inc.  on  the  Qosing  Date. 
6.  On  the  Closing  Date,  applicant 
liquidated  and  distributed  pro  rata  to  its 
shareholders  of  record,  determined  as  of 
the  close  of  business  on  the  Closing 
Date,  the  shares  of  PW  Fund  received  by 
applicant  in  the  reorganization,  in 
exchange  for  such  shareholders'  shares 
of  applicant. 

.  7.  'The  expenses  incurred  in 
connection  with  the  reoiganization 
consisted  primarily  of  legal  expenses, 
expenses  of  printing  and  mailing  —-'—  ■■ 
communications  to  shareholders, 
registration  fees,  and  miscellaneous 
accounting  and  administrative 
expenses.  These  expenses  totalled 
approxiroately  $250,000  and  were  borne 
by  applicant  and  PW  Fund  in 
im>p<xtion  to  their  respective  net  assets. 

8.  As  of  the  date  of  the  application, 
applicant  has  no  isssets,  debts  or 
liabihties.  and  has  no  securityholders. 
AppUcant  is  not  a  party  to  any  litigation 
or  administrative  proceedings. 
Apphcant  is  not  now  engaged,  and  does 
not  propose  to  engage,  in  any  business 
activitim  other  than  those  necessary  for 
winding-up  of  its  affairs. 

9.  On  January  30, 1996,  applicant  and 
PW  Fund  filed  Articles  of  Transfer  with 
the  Maryland  State  Department  of 
Assessments  and  Taxaticm.  Applicant 
intends  to  file  Articles  of  IXssolution 
with  the  State  of  Maryland. 

For  the  SBC,  by  the  Division  of  Investmeilt 
Management,  under  delegated  authority. 
jouthan  G.  Katz. 
Secnttuy. 

(FR  Doc  96-31615  Filed  12-12-96;  8:45  am) 
I  oooc  wtc-n-M 


'  Applicant  and  PW  Fund  n»y  be  deemed  to  be 
amiiated  persona  of  each  other  by  reason  ol  having 
a  conunon  inveatment  adviaer,  common  directon, 
and/ or  common  olTlcara.  Although  purchaaes  and 
sales  between  affiliated  persons  generally  are 
prohibited  by  section  t7(a)  of  the  Ad.  ruie  l7a-8 
ptovidM  an  eMmption  for  certain  purcfaatas  and 
salM  amaag  inreatmant  companies  that  are 
affiliated  parsons  of  each  other  solely  by  reason  of 
having  a  common  investment  adviaer.  common 
directors,  and/or  comaaofi  ofiicaTa. 


pnvasamnt  Company  Act  RaL  Na  22382; 
812-103181 

NASL  Financial  Services,  Inc^  at  ai.; 
No<lca  of  Application 

December  9, 1996. 

AOenCY:  Securities  and  Exchange 

Commission  (SEC). 

action:  Notice  of  Application  for 

Exemption  imder  the  Investment 

Company  Act  of  1940  (Uie  "Act"). 

APFUCANTS:  NASL  Financial  Services. 
Inc.  ("Adviser"),  NASL  Series  Trust 
("Trust"),  and  North  American  Funds 
("Fund"  and.  together  %vith  the  Trust. 
"Companies"). 

Ra.EVANT  ACT  SECTIONS:  Exemption 
requested  under  secticm  6(c)  of  the  Act. 
from  the  provisions  of  section  15(a)  and 
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rule  18f-2  and  from  certain  discloeure 
requirements  set  forth  in  item  22  of 
sdieduie  14  A  under  the  Seciirities 
Exchange  Act  of  1934  (the  "Exchange 
Act"),  items  2, 5(b)(iii),  and  16(aHiii)  of 
Fonn  M-IA,  item  4«  of  Form  N-SAR. 
item  3  of  Form  N-14,  and  sections  6- 
07(2)  (a),  (b),  and  (c)  of  Regulation  S-X. 
SUMMARY  OF  APPLICATION:  Applicants 
seek  an  order  to  permit  sub-advisers  to 
serve  as  portfolio  managers  for  series  of 
the  Trust  and  the  Fund  without 
obtaining  shareholder  approval  and  to 
grant  aelief  from  various  disclosure 
requirements  regarding  advisory  ises 
paid  to  the  sub-advisers. 
FIUNQ  DATES:  The  application  was  filed 
on  August  29, 1996,  and  amended  on 
November  27, 1996.  Applicants  have 
agreed  to  file  an  amendment  during  tiie 
notice  period,  the  substance  of  which  is 
included  in  this  notice. 
HEAHMQ  OR  NOTIFICATION  OF  HEARMQ:  An 
order  granting  the  application  wiU  be 
issued  unless  the  SEC  orders  a  hearing. 
Interested  persons  may  request  a 
hearing  by  writing  to  the  ^Cs 
Secretary  and  serving  applicants  with  a 
copy  of  Uie  request,  personally  or  by 
mail.  Hearing  requests  should  be 
received  by  the  ^C  by  5:30  p.m.  on 
December  30, 1996,  and  should  be 
accompanied  by  proof  of  service  on  the 
applicants,  in  the  form  of  an  affidavit  or, 
for  lawyers,  a  certificate  of  awvioe.  ' 
Hearing  requests  should  state  the  nature 
of  the  writer's  interest,  the  reason  for  the 
request,  and  the  issues  contested. 
Persons  who  wish  to  be  notified  of  a 
hearing  may  request  notification  by 
writing  to  the  SEC's  Secretary. 
ADDRESSES:  Secretary,  SEC,  450  Fifth 
Street.  NW.,  Washingt<ni,  DC  20549. 
Apphcants.  116  Huntington  Avenue, 
Boston,  MA  02116. 
FOR  FURTHER  INFORMATION  CONTACT: 
Harry  Eisenstein,  Senior  Counsel,  at 
(202)  942-0552.  or  Mercer  E.  BuUard, 
Branch  Chief,  at  (202)  942-0564 
(Division  of  Investment  Management, 
Office  of  Investment  Company 
Regulations). 

SUPPUEMBITARY  INFORMATION:  The 
following  is  a  summary  of  the 
application.  The  complete  application 
may  be  obtained  for  a  fee  at  the  SEC's 
Public  Reference  Branch. 

Applicants' Representatioiis 

1.  The  Trust,  organized  as  a 
Massachusetts  business  trust,  is  an 
open-end  management  investment 
company  registered  under  the  Act.  The 
Trust  has  35  investment  portfolios 
("Trust  Portfolios"),  each  with  its  own 
investment  objectives  and  policies. 
Shares  of  the  Trust  are  sold  only  to 


insurance  companies  and  their  separate 
acooimts.  The  Trust  currently  serves  as 
the  underlying  investment  medium  for 
amounts  invested  in  annuity  and 
variable  life  contracts  issued  by  North 
American  Seciuity  Life  Insurance 
Company  ("NASL"),  First  North 
American  Life  Assurance  Company 
("FNAL"),  and  The  Manufacturers  Life 
Insurance  Company  of  America 
("MLICA").  The  Trust  currently  has 
three  shareholders,  NASL,  FNAL  and 
MUCA.  NASL,  FNAL.  and  MUCA  share 
an  ultimate  common  parent,  The 
Manufecturers  Life  Insurance  Company. 

2.  The  Fund,  organized  as  a 
Massachusetts  business  trust,  is 
registered  as  an  open-end  management 
investment  company  under  the  Act.  The 
Fund  is  comprised  of  thirteen  separate 
portfolios  ("Fund  Portfolios"  and, 
together  Mrith  the  Trust  Portfolios, 
"Portfolios"),  each  with  its  own 
investment  objectives  and  policies.  Each 
Fund  Portfolio  has  three  classes  of 
shares.  Shares  of  each  Fund  Portfolio 
are  sold  to  the  public  through  certain 
securities  dealers,  banks,  and  other 
financial  institutions  or  through  the 
Adviser,  which  is  the  fund's  distributor. 
Class  A  shares,  other  than  those  of  the 
Money  Maiiiet  Portfolio,  are  subject  to  a 
maximum  front-end  sales  charge  of 
4.75%.  Class  B  shares,  other  than  those 
of  the  Money  Market  PortfoUo,  are 
subject  to  a  maximum  5%  contingent 
deferred  sales  charge  ("CDSC"),  which 
decreases  to  zero  if  an  investOT  holds  his 
shares  for  more  than  six  years.  Class  C 
shares,  other  than  those  of  the  Money 
Mariwt  Portfolio,  are  subject  to  a  1% 
CDSC,  which  is  applied  only  if  the 
investor  redeems  during  the  fir<t  year 
after  the  purchase  of  such  shares;  after 
the  first  year,  the  shares  have  no  CDSC. 
All  Fund  Portfolios,  other  than  the 
Money  Market  Portfolio,  assess  a  fee 
pursuant  to  rule  12b-l  under  the  Act. 
Class  A  shares  of  the  National 
Municipal  Bond  Portfolio  are  subject  to 
a  0.15%  rule  12b-l  fee,  all  of  which 
may  be  used  as  a  service  fee,  and  Class 
B  and  Class  C  shares  of  that  Portfolio  are 
subject  to  a  1.00%  rule  12b-l  fee,  0.25% 
of  which  may  be  used  as  a  service  fee. 
All  other  Fund  Portfolios  have  a  0.35% 
Class  A  rule  12b-l  fee,  0.25%  of  which 
may  be  used  as  a  service  fee,  and  a 
1.00%  Class  B  and  Class  C  rule  12b-l 
fee,  0.25%  of  which  may  be  used  as  a 
service  fee. 

3.  The  Adviser  is  a  registered 
investment  adviser  under  the 
Investment  Advisers  Act  of  1940  and 
serves  as  investment  adviser  to  the 
Portfolios.  The  Adviser  also  serves  as 
principal  underwriter  of  certain 
contracts  issued  by  its  parent,  NASL. 
The  Adviser  is  responsible  for 


administering  the  business  and  af^rs  of 
the  Trust  and  the  Fund.  The  Companies 
pay  the  Adviser  a  fee  for  its  service  as 
a  percentage  of  the  current  value  of  the 
net  assets  of  each  PortfoUo. 

4.  The  Companies  at  present  engage 
sub-advisers  ("Managers")  to  manage 
each  of  their  Portfolios.  The  day-to-day 
portfolio  management  of  each  Portfolio 
is  provided  by  one  Manager.  In  all,  the 
Adviser  employs  14  difiiarent  Managers 
for  the  Companies'  Portfolios.  Under  the 
Companies'  proposed  structure,  some 
Portfolios  may  employ  multiple 
managers. 

5.  'ine  Managers  are  concerned  only 
with  selection  of  portfolio  investments 
in  accordance  witii  a  Portfolio's 
investment  objectives  and  policies. 
They  have  no  broader  supervisory, 
management  or  administrative 
responsibilities  with  respect  to  a 
PortfoUo  or  the  respective  Company. 
Managers'  fees  will  be  paid  by  tne 
Adviser  out  of  its  fees  from  the 
PortfoUos  at  rates  negotiated  with  the 
Managers  by  the  Adviser.  One  of  the 
Managers,  Manufectiuers  Adviser 
Corporation,  will  be  an  affiUate  of  the 
Adviser. 

6.  AppUcants  request  an  exemption 
from  section  15(a)  and  rule  18f-2  to 
permit  Kianagers  approved  by  eadi 
Company's  Board  of  Trustees  to  serve  as  ~ 
portfolio  managers  for  the  Portfolios 
without  obtaining  shareholder  approval 
of  the  agreements  with  the  Managers 
("PortfoUo  Management  Agreements"), 
except  that  shareholder  approval  of  a 
PortfoUo  Management  A^eement  with  a 
Manager  that  is  an  "affiliated  person," 

as  de&ied  in  Section  2(aM3)  of  the  Act, 
of  any  Qnnpany  or  the  Adviser,  other 
than  by  reason  of  serving  as  a  Manager 
to  one  or  more  of  the  Portfolios 
("AffiUated  Manager")  will  be  obtained. 

7.  AppUcants  also  request  an 
exemption  from  cotain  disclosiue 
requirements,  set  forth  immediately 
below,  that  may  require  disclosure  of 
fees  paid  to  Managers. 

8.  Items  2,  5(b)(ui)  and  16(a)(iii)  of 
Form  N-lA  require  the  Companies  to 
disclose  in  thefr  prospectuses  the 
investment  adviser's  compensation. 
Rule  20a-l  under  the  Act  requires  the 
disclosure  of  information  in  accordance 
with  Schedule  14A  imder  the  Exchange 
Act.  Items  22(aK3Miv),  22(c)(l)(ii), 
22(c)(l)(ni),  22(c)(8)  and  22(c)(9)  of 
Schedule  14A,  taken  together,  require 
that  proxy  statements  for  a  shareholder 
meeting  at  which  action  is  to  be  taken 
on  the  advisory  contract,  or  that  would 
establish  new  or  higher  advisory  fees  or 
expenses,  disclose  iirformation 
regarding  advisory  fee  rates  and 
amounts.  Item  48  of  Form  N-SAR  " 
provides  that  the  Companies  must 
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disclose  the  rate  schedule  for  adviswy 
fees  paid  to  their  advisers,  including  the 
Managers.  Section  6-07(2)  (a),  (b)  and 
(c)  of  Regulation  S-X  recpiire  that  the 
Companies'  financial  statements  contain 
information  concerning  fees  paid  to 
investment  advisers,  which  could  be 
interpreted  to  require  disclosure  of  fees 
paid  to  the  Managers.  Item  3  of  Form  N- 
14,  the  prescribed  registration  form  for 
business  combinations  involving  open- 
end  management  investment  companies 
requires  a  fee  table  that  shows  current 
fees  for  the  registrant  and  the  company 
being  acquired  (and  pro  forma  fees,  if 
difiiEHrent). 

9.  For  each  Portfolio,  applicants 
purpose  that  the  applicable  Company 
disclose  the  following  (both  as  a  dollar 
amount  and  as  a  percentage  of  a 
P(»rtfolio's  net  assets)  ("Limited  Fee 
Disclosure"):  (a)  fees  to  the  Adviser  by 
the  Portfolio;  (b)  aggregate  fees  paid  by 
the  Adviser  to  Managers  of  that 
Portfoho;  (c)  net  advisory  fees  retained 
by  the  Adviser  with  respect  to  the 
Portfoho  after  payment  of  Managers' 
fees:  and  (d)  fees  paid  by  the  Adviser  to 
any  Affiliated  Manager. 

10.  Applicants  also  make  the 
foregoing  requests  for  any  series  of  the 
Companies  organized  in  the  future,  and 
any  subsequently-registered  open-end 
management  investment  companies 
advised  in  the  future  by  the  Adviser  or 
by  a  person  controlling,  controlled  by, 
or  under  common  control  with  the 
Adviser  that  use  a  multi-manager 
structure  as  desoibed  in  the  application 
and  that  comply  with  the  conditions  to 
the  requested  order  as  set  forth  in  the 
application. 

Applicants'  Legal  Analysis 

1.  Section  15(a)  of  the  Act  makes  it 
unlawful  for  any  person  to  act  as  an 
investment  adviser  to  a  registered 
investment  company  except  pursuant  to 
a  written  contract  that  has  been 
approved  by  a  majority  of  the 
investment  company's  outstanding 
voting  sectirities.  Rule  18f-2  provides 
that  each  series  or  class  of  stock  in  a 
series  company  affected  by  a  matter 
must  approve  such  matter  if  the  Act 
requires  shareholder  approval. 

2.  Section  6(c)  of  the  Act  provides  that 
the  SEC  may  exempt  any  person, 
security,  or  transaction  from  any 
provision  of  the  Act  if  and  to  the  extent 
that  such  exemption  is  necessary  or 
appropriate  in  the  public  interest  and 
consistent  with  the  protection  of 
investors  and  the  purposes  fairly 
intended  by  the  policy  and  provisions  of 
the  Act.  Applicants  state  that  the 
requested  exemptions  would  be  in 
accordance  with  the  standards  of 


section  6(c)  for  the  reasons  set  forth 
below. 

3.  Apphcants  assert  that  investors  in 
a  Portfolio  will  rely  on  the  Adviser  for 
investment  management.  According  to 
Applicants,  these  investors  will  expect 
the  Adviser  to  select  one  or  more 
Managers  for  a  Portfolio.  Thus, 
applicants  believe  that  the  role  of  the 
Managers,  from  the  perspective  of  the 
investor,  is  comparable  to  that  of  the 
individual  portfolio  managers  employed 
by  other  investment  company  advisory 
firms. 

4.  Each  Company's  prospectus  and 
statement  of  atkiltional  information  will 
include  all  required  information 
concerning  each  Manager,  except  as 
modified  by  the  proposed  Limited  Fee 
Disclosure.  If  a  new  Manager  is  retained, 
or  a  Portfolio  Management  Agreement  is 
materially  amended,  the  respective 
Company  will  furnish  shareholders, 
within  60  days,  with  all  the  information 
that  would  have  been  provided  in  a 
proxy  statement,  provided  that 
information  regarding  fees  would  be 
modified  by  the  Proposed  Limited  Fee 
Disclosure. 

5.  Applicants  contend  that  requiring 
shareholder  approval  of  Portfolio 
Management  Agreements  places  costs 
and  burdens  on  each  Com|}any  and  its 
sharehold^s  that  do  not  advance  their 
interests.  Applicants  additionally  assert 
that  shareholders  are  adequately 
protected  by  their  voting  rights 
concerning  the  advisory  agreement 
between  each  Company  and  the 
Adviser,  as  well  as  by  the 
responsibilities  borne  by  the  Adviser 
and  each  Company's  Board  of  Trustees 
with  respect  to  the  Managers  and  the 
Portfolio  Management  Agreements. 

6.  Applicants  note  that  the  investment 
advisory  fees  paid  to  the  Adviser  will  be 
disclosed  in  each  Company's  prospectus 
and  statement  of  additional  information. 
Applicants  contend  that  each  investor 
will,  therefore,  be  able  to  determine 
whether  its  cost  for  investment  advisory 
services,  including  the  selection  and 
supervision  of  Managers  (and  the 
reallocation  of  assets  among  multiple 
Managers  from  time  to  time,  if  and 
where  applicable),  is  competitive  with 
the  services  and  costs  which  the 
investor  could  obtain  elsewhere. 
Applicants  note  that  some  Managers  use 
a  "posted"  rate  schedule  to  set  their 
fees,  particularly  at  lower  asset  levels. 
Based  upon  the  Adviser's  extensive 
experience  in  dealing  with  portfolio 
managers  and  upon  the  Adviser's 
discussions  with  prospective  Managers, 
applicants  believe  that  some 
organizations  will  be  unwilling  to  serve 
as  Managers  at  any  fee  rate  other  than 
their  "posted"  fee  rates,  unless  the  rates 


negotiated  for  the  Portfolios  are  not 
publicly  disclosed.  Applicants  believe 
that  foftdttg  disclosure  of  Managers'  fees 
would  therefore  tend  to  deprive  the 
Adviser  of  its  bergaining  power  while 
producing  no  benefit  to  shareholders, 
since  the  fees  they  pay  would  not  be 
afiiacted. 

Applicants'  Conditions 

Applicants  agree  that  the  following 
axiditions  may  be  imposed  in  any  order 
of  the  Commission  granting  the 
requested  relief: 

1.  Each  Company  will  disclose  in  its 
registration  statement  the  Limited  Fee 
Disclosure. 

2.  The  Adviser  will  not  enter  into  a 
Portfolio  Management  Agreement  with 
any  Affiliated  Manager  without  that 
agreement,  including  the  compensation 
to  be  paid  thereunder,  being  approved 
by  the  shareholders  of  the  applicable 
Portfolio. 

3.  At  all  times,  a  majority  of  each 
Company's  Board  of  Trustees  will 
continue  to  be  persons  each  of  whom  is 
not  an  "interested  person"  of  the 
Company  as  defined  in  section  2(a)(19) 
of  the  Act  ("Independent  Trustees"), 
and  the  nomination  of  new  or  additional 
Independent  Trustees  will  be  placed 
with  the  discretion  of  the  then  existing 
Independent  Trustees. 

4.  Independent  counsel 
knowledgeable  about  the  Act  and  the 
duties  of  Independent  Trustees  will  be 
engaged  to  represent  the  Independent 
Trustees  of  each  Company.  The 
selection  of  independent  counsel  will  be 
placed  within  the  discretion  of  the 
Independent  Trustees. 

5.  The  Adviser  will  provide  the  Board 
of  Trustees  of  each  Company,  no  less 
frequently  than  quarterly,  with 
information  about  the  Adviser's 
profitability  on  a  per-Portfolio  basis. 
The  information  will  reflect  the  impact 
on  profitability  of  the  hiring  or 
termination  of  any  Managers  during  the 
applicable  quarter. 

6.  Whenever  a  Manager  is  hired  m 
terminated,  the  Adviser  will  provide  the 
applicable  Board  of  Trustees 
information  showing  the  expected 
impact  on  the  Adviser's  profitability. 

7.  When  a  Manager  change  is 
proposed  for  a  Portfolio  with  an 
Affiliated  Manager,  the  Company's 
Trustees,  including  a  majority  of  the 
Independent  Trustees,  will  make  a 
separate  finding,  reflected  in  the 
Company's  Board  minutes,  that  the 
change  is  in  the  best  interests  of  the 
Portfolio  and  its  shareholders  (or,  in  the 
case  of  the  Trust,  the  contract  owners 
with  assets  allocated  to  any  sub-account 
for  which  a  Trust  Portfolio  serves  as  a 
fonding  medium)  and  does  not  involve 
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a  conflict  of  interest  from  which  the 
Adviser  or  the  Affiliated  Manager 
derives  an  inappropriate  advantage. 

8.  Before  a  Portfolio  may  rely  on  the 
order  requested  by  applicants,  the 
operation  of  the  Portfolio  in  the  manner 
described  in  the  application  will  be 
approved  by  a  majority  of  its 
outstanding  voting  securities,  as  defined 
in  the  Act  (or,  in  the  case  of  the  Trust, 
pursuant  to  voting  instructions  provided 
by  contract  owners  with  assets  allocated 
to  any  sub-account  of  a  registered 
separate  account  for  whici  a  Trust 
Portfolio  serves  as  a  funding  medium), 
or,  in  the  case-of  a  new  Portfolio  whose 
public  shareholders  purchase  shares  on 
the  basis  of  a  prospectus  containing  the 
disclosure  contemplated  by  conditicm 
11  below,  by  the  sole  initial 
shareholders)  before  offering  shares  of 
that  Portfolio  to  the  public. 

9.  The  Adviser  vrill  provide  genorel 
management  services  to  each  Company 
and  their  Portfolios,  including  overall 
supervisory  responsibility  for  the 
general  management  and  investment  of 
each  Portfolio's  securities  portfolio,  and, 
subject  to  review  and  approval  by  each 
Company's  Board  of  Trustees,  will  (i)  set 
the  Portfolio's  overall  investment    " 
strategies;  (ii)  select  Managers;  (iii)- 
when  appropriate,  allocate  and 
reallocate  the  Fund's  assets  among 
Managers;  (iv)  monitor  and  evaluate  the 
performance  of  Maiigers;  and  (v)  ensure 
that  the  Managers  comply  with  the 
Portfolio's  investment  objectives,       T  - 
policies  and  restrictions. 

10.  Within  60  days  of  the  hiring  of 
any  new  Manager  or  the  implementation 
of  any  proposed  material  change  in  a 
Management  Agreement,  shareholders 
will  be  furnished  all  information  about 
the  new  Manager  or  Management 
Agreement  that  would  be  included  in  a 
proxy  statement,  except  as  modified  by 
the  order  to  permit  Limited  Fee 
Disclosure.  Such  information  will 
include  Limited  Fee  Disclosure  and  any 
change  in  such  disclosure  caused  by  the 
addition  of  a  new  Manager  or  any 
proposed  material  change  in  a 
Management  Agreement.  The  Adviser 
Mrill  meet  this  condition  by  providing 
shareholders,  within  60  dajrs  of  the 
hiring  of  a  Manager  or  the 
implementation  of  any  material  change 
to  the  twms  of  a  Manaoement 
■Agreement,  with  an  inrormation 
statement  meeting  the  requirements  of 
Regulation  14C  and  Schedule  14C  under 
the  Exchange  Act.  The  infonnaticm 
statement  also  will  meet  the 
lequiiements  of  Sdiedule  14A  under  the 
ExdungB  Act.  oxoepi  as  modified  by  tbm 
order  to  pernyt  Limited  Fee  Disdomre. 
Tlw  TnufL  will  ensure  that  the 
infonnation  statement  is  furnished  to 


contract  owners  with  assets  allocated  to 
any  registered  separate  account  for 
which  the  Thist  serves  as  a  funding 
medium. 

11.  Each  Company  will  disclose  in  its 
prospectusithe  existence,  substance,  and 
effect  of  any  order  granted  pursuant  to 
the  application. 

12.  No  Trustee  or  officer  of  a 
Company  or  director  or  officer  of  the 
Adviser  will  own  directly  or  indirectly 
(other .than  throu^  a  pooled  investment 
vehicle  over  which  such  person  does 
not  have  control)  any  interest  in  a 
Manager  except  for  (i)  ownership  of 
interests  in  the  Adviser  or  any  entity 
that  controls,  is  controlled  by  ot  is 
imder  conunon  control  with  the 
Adviser;  or  (ii)  ownership  of  less  than 
1%  of  the  outstanding  securities  of  any 
class  of  equity  or  debt  of  a  publicly- 
traded  company  that  is  either  a  Manager 
or  an  entity  that  controls,  is  controlled 
by  or  is  under  common  control  with  a 
Manager. 

For  the  Commission,  by  the  Division  of 
Investment  Management,  under  delegated 
authority. 

Mai^ant  H.  McFarland. 
Deputy  Secretary. 

(FR  Doc.  96-31726  Filed  12-12-96;  8:45  am) 
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Rllngs  UndMT  the  Public  Utility  Hoiding 
Coinpany  Act  of  IMS,  as  Amended 
f-Acn 

December  6, 1996. 

Notice  is  her^y  given  that  the 
following  filing(s)  has/have  been  made 
with  the  Commission  pursuant  to 
provisions  of  the  Act  and  rules 
promulgated  thereunder.  All  interested 
persons  are  referred  to  the  application(s) 
and/or  declarhti(m(s)  for  complete 
statements  of  the  proposed 
tran8action(s)  summarized  below.  The 
applicationCs)  and/ or  declaration(s)  and 
any  amendments  thereto  is/are  available 
for  public  inspection  through  the 
Commission's  Office  of  Public 
Reference. 

Interested  persons  wishing  to 
comment  or  request  a  hearing  on  the 
application(s)  and/or  declaration(s) 
shoiild  submit  their  views  in  writing  by 
December  30. 1996,  to  die  Secretary, 
Securities  and  Exchange  Commission, 
Washington.  D.C  20549,  and  swve  a 
copy  on  the  relevant  appticHitts)  andAir 
decluant(s)  tA  the  ad^essCes)  qwdfied 
belew.  Proof  at  senrioe  (by  affidavit  or. 
Id  case  of  an  attorney  at  law,  i>y 
oeftificate)  dioukl  be  filed  with  the 
raquesL  Any  request  for  hearing  shall 
identily  specifically  the  issues  of  feet  or 


law  that  are  disputed.  A  person  who  so 
requests  will  be  notified  of  any  hearing, 
if  ordered,  and  will  receive  a  copy  of 
any  notice  or  order  issued  in  the  matter. 
After  said  date,  the  application(s)  and/ 
or  declaration(s),  as  filed  or  as  amended, 
may  be  granted  and/or  peonitted  to 
become  effective.  •     '  ., 

Eastern  Utilities  Associates,  et  al.  (70- 
8955) 

Eastern  Utilities  /Vssociates  ("EUA"), 
P.O.  Box  2333,  Boston,  Massachusetts 
02107,  a  registered  holding  company, 
and  its  subsidiaries,  Biackstone  Valley  . 
Electric  Company  ("Blackstone"), 
Washington  Highway,  Lincoln,  lUiode 
Island  02865,  Eastern  Edison  Company 
("Eastern"),  110  Mulberry  Street, 
Brockton,  Massachusetts  02403, 
Montaup  Electric  Company 
("Montaup '),  P.O.  Box  2333,  Boston. 
Massachusetts  02107,  and  Newport 
Electric  Corporation  ("Newport").  12 
Turner  Road,  Middleton,  Rhode  Island 
02840  (collectively,  "Declarants")  have 
filed  a  declaration  ("Declaration")  under 
sections  6(a)  and  7  of  the  Act  and  rule 
54  thereunder. 

Declarants  propose  to  enter.into  a  . 
revolving  credit  facility  ("Facility") 
firom  which  they  and  certain  other  EUA 
subsidiaries  wiU  be  permitted  to  bmrow 
from  time  to  time,  from  one  or  man 
commercial  banks  or  other  lending 
institutions  ("Lenders")  up  to  $150 
million  in  the  aggregate  through  a 
period  ending  five  yeare  after  the 
closing  date  of  the  agreement.  * 
Borrowings  may  take  the  form  o£  (i) 
borrowings  from  all  Lenders  under  the 
Facility  on  a  pro  rata  basis  ("Pro  Rata 
Borrowings");  (ii)  borrowings  of  at  least 
$100,000  each  and  up  to  $20  million  in 
the  aggregate  ("Swing  Line 
Borrowings")  from  a  particular  Lender 
("Swing  Line  Lender");  and  (iii)  short- 
term  IxHTOwings  for  a  period  from  seven 
days  to  180  days  from  Lenders  on  a 
competitive  bid  basis  ("Competitive  Bid 
Borrowings").  All  borrowings  under  the 
Facility  will  be  unsecured  and  will  be 
evidenced  by  promissory  notes. 

TbB  following  Declarants  and 
Affiliates  will  have  the  following 
re^ective  maximum  borrowing  limits 
under  the  Facility:  Ocean  State  and  ESC, 
$10  million  each;  and  Cogenex.  $75 
million.  EUA.  Blad^one,  Eastern, 
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Montaup  aad  Newpmt  will  have 
unrestricted  aocew  to  the  Facility. 
Acoeee  to  the  Fadiity  will  be  United  for 
a  Declarant  or  an  Affiliate  other  than 
Cooenex  if  such  Declarant  or  Affiliate 
reduces  its  operating  income  by  more 
than  20%  as  a  resuh  of  selling  an 
income-generating  asset,  and  will  be 
eliminated  for  a  E)eclarant  or  an  Affiliate 
other  than  Cogenex  if  such  Declarant  or 
Affiliate  reduces  its  operating  income  by 
more  than  50%  as  a  result  of  selling  an 
income-generating  asset. 

EUA  states  that,  for  the  funding  of 
shmt-tarni  loans^  Cogenex,  EUA  shall 
limit  its  boiTowrings  under  the  Facility 
up  to  $25  million  in  the  aggragate,  the 
amount  currently  authorized  in  an  order 
dated  April  5. 1995  (HCAR  No.  20266) 
("Cogenex  Order").  The  terms  and 
conditions  of  any  loans  made  to 
Cosenex  would  be  the  same  as  the  terms 
and  conditions  under  the  Facility.  EUA 
fuithM*  agrees  diat  with  the  exception  of 
-  the  borrowings  described  in  thefirst 
sentanoe  of  t£ds  paragraph  (i.e.,  up  to 
$25  million  in  the  aggregate),  EUA 
would  not  use  any  of  its  proposed 
bcHTowings  under  the  Facility  to  invest 
in  Cogenex. 

Declarants  will  pay  interest  on  any 
Pro  Rata  Borrowings,  at  the  borrower's 
election,  at  a  rate  which  is:  (i)  the 
greater  of  the  Bank  of  New  York's  prime 
commercial  lending  rate  or  the  federal 
funds  rate  plus  >/i%  ("Alternative  Base 
Rate");  or  (ii)  the  London  Interbank 
Offering  Rate  ("LIBOR")  for  the 
applicable  interest  period,  plus  a  margin 
of  at  least  0.15%  and  up  to  0.45%, 
which  margin  rate  shall  be  based  upon 
the  thoQ  current  bond  ratings  of 
Eastern's  First  mortgage  bonds  ("LIBOR 
Rate"). 

Declarants  will  pay  interest  on  any 
Swring  Line  Borrowings  at  a  rate  or  rate's 
to  be  determined  by  the  borrower  and 
the  Swing  line  Lender.  Swing  Line 
Borrowings  in  excess  of  $2.5  million  in 
the  aggregate  could  be  converted,  at  the 
borrower's  option,  to  Competitive  Bid 
Borrowings  or  Pro  Rata  Borrowings. 
Swing  Line  Borro%vings  in  excess  of  $20 
million  in  the  aggregate  will  be 
converted  to  Pro  Rata  Borrowings  which 
would  initially  bear  interest  at  the 
Alternate  Base  Rate.  Upon  the 
occurrence  of  an  event  of  default  by  the 
borrower,  or  at  tfie  request  of  the  Swing 
Line  Lender,  all  outstanding  Swing  Line 
Borrowings  could  be  replaced  by  and 
refinanced  using  the  proceeds  Gram  Pro 
Rata  Borrowings. 

Declarants  will  pay  interest  on  any 
Competitive  Bid  Borrowings  at  a  rate  <x 
rates  determined  by  competitive  bid 
auction  or  auctions  among  the  Lenders. 
If  a  Declarant  so  elects,  the  competitive 
bid  auction  agent  will  notify  all  of  the 


Lenders  of  a  requested  loan  asMiunt,  tlie 
date  the  loan  will  begin  and  the  intaraet 
period  for  suck  loan,  and  will  raquaet 
that  each  Landw  provide  a  quote  for 
such  loan.  The  Declarant  may  then 
choose  to  accept  or  refect  an]|^quatas  it 
receives. 

intnest  calculations  would  be  oude 
on  the  basis  of  a  360-d8y  year  iat  the 
actual  number  of  days  elapsed  except 
with  respect  to  interest  accruing  at  the 
Bank  of  New  York's  prime  ctHnmercial 
loiding  rata,  in  which  case  interest 
would  be  calculated  on  the  basis  of  a 
365  (V  366  day  year  fw  the  actual 
number  of  days  elapsed. 

Any  pajnnent  of  principal  and/or 
interest  which  is  not  paid  when  due 
would  bear  interest,  to  the  extent 
permitted  under  applicable  law,  at  a  rate 
per  annum  equal  to  the  interest  rate 
otherwise  applicable  plus  two  percent. 

Declarants  will  pay  to  the 
administrative  agent  for  the  Facility,  for 
the  pro  rata  acxount  of  the  Landen,  an 
annual  fodlity  fee  to  be  based  upon  the 
averase  daily  amount  of  the  Facility 
regardleaB  of  usage.  The  fise  to  be  paid 
by  the  Declarants  will  be  at  least  0.10% 
and  up  to  0.30%  of  the  average  daily 
amount  of  the  Facility,  such  percentage 
to  be  determlnad  in  accordaiK»  with  the 
then  current  bond  ratings  of  Eastern's 
first  mortgage  bonds.  The  administrative 
agent  under  the  Facility  will  be  a 
commercial  bank,  initially  the  Bank  of 
New  York,  which  will  be  paid  a  one- 
time agency  fee  of  $50,000.  An 
administrative  fee  of  $7,500  «vill  be  paid 
to  the  administrative  agent  at  closing 
and  on  eech  subsequent  anniversary  of 
the  closing  during  the  term  of  the 
Facility.  Additionally,  with  respect  to 
Competitive  Bid  Borrowings  only,  in  the 
event  that  one  or  more  Declarants 
request(s)  a  competitive  bid,  such 
Deciarant(s)  collectively  will  pay  a  $200 
fee  to  the  administrative  agent  in 
connection  with  such  request. 

Borrowings  under  the  Facility  will 
replace  borrowings  authorized  by  the 
Commission  punuant  to  order  dated 
December  19, 1995  (HCAR  Nos.  26433) 
(which  authorized  short-term  financing 
for  Eastern,  Montaup,  Blackstone. 
Newport.  ESC.  and  Ocean  State).  Upon 
issuance  of  an  order  authorizing  the 
transactions  proposed  in  the  instant 
Declaration,  the  authorization  granted 
pursuant  to  HCAR  No.  26433  (Dec.  19, 
1995)  will  be  replaced  in  its  entirety  and 
will  cease  to  have  effect.  In  addition,  as 
a  result  of  replacing  EUA's  "regular 
benk  lines  of  credit. "  the  Facility  will 
become  the  source  of  borrowings  by 
EUA:  (i)  for  the  financing  of  EEIC  and 
borrowings  authorized  purauant  to 
HCAR  Nos.  24515A  and  26028  (Dec  4. 
1987.  as  amended  Jan.  11, 1988.  and 


Apr.  15. 1994.  respectively);  (ii) 
authorized  in  coanectioa  with 
investments  by  EUA  in  EUA  Energy,' 
authorized  by  HCAR  No.  26493  (Mar. 
14. 1906).  as  subsequently  amended: 
and  (iii)  for  the  financing  of  Cogenex 
authorized  pursuant  to  the  Cogenex 
Order.  The  Commission  orders-issued  in 
connecti(Hi  with  the  financing  of  EEIC 
(HCAR  Nos.  2451SA  and  26028)  and 
investment  in  EUA  Energy  (HCAR  Na 
26493)  will  remain  in  full  force  and 
efifect.  as  nresently  writtoi. 

The  auuKuization  granted  by  the 
Cogenex  Order  will  be  replaced  io  its 
entirety  and  will  cease  to  have  effect 
up<m  the  issuance  of  the  Commission's 
order  authorizing  the  transactions 
proposed  in  the  Declaration;  provided, 
that  the  Conunission's  order  authorizing 
the  transactions  proposed  in  the 
Declaration  shall  inclwfe  authcMization 
far  the  followiag  transactions  piwiously 
authorized  by  the  Cogenex  Order: 

(a)  EUA  proposes  to  invest  in  Cogenex 
up  to  an  aggregate  principal  amount  of 
$50  million  in  (me  or  any  combination 
of  shiHl-term  loans,  capital 
contributions,  or  purchases  of  Cogenex 
commcm  stock. 

(b)  Cogenex  proposes  to  obtain 
financing  in  an  aggregate  principal 
amount  not  to  exceed  $200  million  from 
any  of  the  following  sources:  (i)  up  to , 
$50  million  from  EUA,  as  described  in 
(a)  above,  and  (ii)  $150  million  from  one 
or  any  combination  of  (A)  the  issuance 
and  sale  of  unsecured  notes  ("New 
Notes")  through  a  private  or  a  public 
offering.  (B)  the  borrowing  of  proceeds 
from  the  issuance  or  sale'of  bonds  by  a 
state  or  political  subdivision  agency 
("Bonds"),  and  (C)  the  borrowing  of  up 
to  $75  million  under  the  Facility. 
Should  it  become  necessary  to  secure 
more  fevorable  terms  for  the  New  Notes 
or  Bonds,  EUA  proposes  to  guarantee,  or 
provide  an  equity  maintenance 
agreement  for  all  or  a  portion  of  the 
obligations  of  Cogenex  on  the  New 
Notes  and  Bonds.  EUA  and  Cogenex 
request  that  the  Commissicm  reserve 
jurisdiction  over  the  issuance  and  sale 
of  the  New  Notes  and  Bonds  and  EUA's 
guarantee  of  or  provision  of  an  equity 
maintenance  agreement  for  the  New 
Notes  and  B^nds  pending  completion  of 
the  record. 

(c)  Cogenex  proposes  to  extend  its 
authority  to  invest  in  Northeast  Energy 
Management.  \ac  ("NEM")  and  EUA 
Cogenex-Canada,  Inc.  ("Q^nex-  .- 
Canada"),  two  wholly-owme)d  non- 
utility  subsidiaries  of  Cogenex.  and  their 
authority  to  borrow  funds,  with  no 
increa^  in  the  amount  of  authorized 
funding.  By  Commission  order  dated 
January  28, 1994  (lICAR  No.  25982),  the 
Commission  authorized  Cogenex  to 
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invest  in  NEM.  and  NEM  to  borrow  firom 
Cogenex,  up  to  an  aggregate  $9.1 
miHion.  By  Commission  order  dated 
September  30, 1994  (HCAR  No.  28135), 
the  Commission  authorized  Cogenex  to 
provide  equity  and  debt  hmding  for 
Cogenex-Canada  and  for  Cogenex- 
Canada  to  borrow  &om  third  parties  in 
amoimts  not  to  aggregate  more  than  $20 
milUon  outstanding.  Tliese         -    f 
authorizations  were  extended  from 
December  31, 1995  through  December 
31, 1997  by  the  Cogenex  Order. 

The  Facility  will  be  used:  (i)  to  pay, 
reduce  or  renew  outstanding  notes 
payable  to  banks  as  they  become  due; 
(ii)  to  finance  the  Declarants'  respective 
cash  construction  expenditures  for  fiscal 
years  1996  through  2000;  (iii)  to  provide 
funds  to  meet  certain  sinking  fund 
requirements  and  retirements  or 
redemptions  of  outstanding  securities; 
(iv)  in  the  case  of  EUA,  to  make  short- 
term  loans,  capital  contributions  and 
open  account  advances  in  accordance 
with  rule  45(b)(4)  or  rule  52  or  as  _  i 
previously  authorized  by  the 
Commission  to  Cogenex,  EEIC  and  EUA 
Energy;  (v)  to  pay  for  the  cost  of 
issuance  of  New  Notes  and  Bonds  of 
Cogenex;  (vi)  to  provide  for  debt    •  [_ 
servicing  reserves  or  expenses  in 
connection  with  the  issuance  of  New 
Notes  and  Bonds;  (vii)  for  the 
Declarants'  respective  working  capital 
requirements;  and  (viii)  for  other  general 
corporate  purposes. 

For  the  Commission,  by  the  ENvision  of 
Investment  Management,  pursuant  to 
delegated  authority. 

Margaret  H.  McFariand, 

Deputy  Secretary. 

(PR  Doc.  96-31618  Filed  12-12-96;  8:45  ami 
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[fM.  No.  IC-22378;  812-10364] 

Renaissance  Capital  Qrowth  &  Income 

Fund -III,  Inc.  and  Renaissance  Capital 

Qroup,  Inc.;  Notice  of  Application 

->'  : .  t.v: 
December  6, 1996.  V 

AOBitCY:  Securities  and  Exchange 

Commission  ("SEC"). 

ACTION:  Notice  of  application  for 
exemption  imder  th^  Investment 
Company  Act  of  1940  (the  "Act"). 

APPUCANTS:  Renaissance  Capital  Growth 
&  Income  Fund  m,  Inc.  (the 
"Company")  and  Renaissance  Capital 
Group,  Inc.  (the  "Adviser"). 

RELEVAHT  ACT  SECTIONS:  Order  requested 
under  sections  6(c)  and  57(i)  of  the  Act 
and  rule  17d-l  thereimder  permitting 
oertain  |oint  transactions  prohibited  by 
section  57(a)(4)  of  the  Act 


SUMMARY  OF  APPUCATKM:  Applicants 
request  an  order  to  permit  the  Company 
to  co-invest  with  cert&in  affiliated 
entities  of  the  Adviser. 
FRJNQ  DATES:  The  application  was  filed 
on  September  19. 1996,  and  amended 
on  November  8, 1996,  and  December  6, 
1996.  By  letter  dated  December  6, 1996, 
applicants'  counsel  stated  that  an 
amendment.,  the  substance  of  which  is 
incorporated  herein,  will  be  filed  during 
the  notice  period. 

HEARING  OR  NOTIRCATION  OF  HEARING:  An 
order  granting  the  application  will  be 
issued  unless  the  SEC  orders  a  hearing. 
Interested  persons  may  request  a 
hearing  by  writing  to  the  SEC's 
Secretary  and  serving  applicants  with  a 
copy  of  the  request,  personally  or  by 
mail.  Hearing  requests  should  be 
received  by  the  SEC  by  5:30  p.m.  on 
December  30, 1996.  and  should  be 
accompanied  by  proof  of  service  on  the 
applicants,  in  the  form  of  an  affidavit  or. 
for  lawyers,  a  certificate  of  service. 
Hearing  requests  should  state  the  nature 
of  the  writer's  interest,  the  reason  for  the 
request,  and  the  issues  contested. 
Persons  who  wish  to  be  notified  of  a 
hearing  may  request  notification  by 
writing  to  the  SfiC's  Secretary. 
ADDRESSES:  Secretary.  SEC,  450  Fifth 
Street,  N.W.,  Washington,  D.C.  20549. 
Applicants,  8080  North  Central 
Expressway,  Suite  210.  Dallas,  Texas 
75206. 

FOR  FURTHER  INFORMATION  CONTACT: 
Brian  T.  Hourihan,  Senior  Counsel,  at 
(202)  942-0526.  or  Mary  Kay  Fredi. 
Branch  Chief,  at  (202)  942-0564 
(Division  of  Investment  Management, 
Office  of  Investment  Company 
Regulation.) 

SUPPIEMBITARY  MFORMATION:  The 
following  is  a  summary  of  the 
application.  The  complete  application 
may  be  obtained  for  a  fee  firtMn  the  ^C's 
Public  Reference  Branch. 

Applicants'  Representatioiis 

1.  The  Company,  a  Texas  corporation, 
is  a  non-diversified  closed-end 
investment  company  that  has  elected  to 
operate  as  a  business  development 
company  ("BCXZ")  under  the  Act.  The 
Company's  primary  investment 
objective  is  to  seek  long-term  capital 
appreciation  through  investments  in 
"eligible  portfolio  securities"  (as 
defined  in  the  Act).  In  addition,  the 
Company  seeks  to  structure  its 
investments  to  provide  an  element  of 
current  income  through  interest, 
dividends,  and  fees  whenever  feasible 
in  light  of  market  conditions  and  the 
cash  flow  characteristics  of  portfolio 
companies.  The  investments  strategy  of 
the  Company  is  to  invest  in  a  diversified 


portfolio  of  companies  that  have  the 
potential  for  rapid  growth  in  sales, 
earnings,  and  enterprise  value.  The 
Company  expects,  after  the  completicm 
of  the  initial  investment  phase,  to 
maintain  a  portfolio  of  investments  in 
10  to  20  companies  in  diverse 
industries. 

2.  The  Adviser  is  a  registered 
investment  adviser  under  the 
Investment  Advisers  Act  of  1940  and 
provides  investment  advisory  services 
to  the  Company.*  The  Adviser  is 
responsible,  subject  to  the  supervision 
of  the  Company's  board  of  directors,  for 
administering  the  Comp>any*s  business 
afEairs.  The  adviser  also  serves  as  the 
investment  adviser  to  Renaissance  U.S. 
Growth  &  Income  Trust  PLC 
("Renaissance  PLC"),  a  public  limited 
company  organized  under  the  laws  of 
England  and  Wales.  Applicants  state 
that  Renaissance  PLC  is  not  registered  as 
an  investment  company  in  reliance  on 
the  exclusion  from  the  definition  of 
investment  company  in  section  3(c)(1) 
of  the  Act  The  aHviser  seeks  to  find 
investment  opportunities  for 
Renaissance  PIXZ  in  smaller  capitalized 
United  States  public  companies  with 
the  potential  for  significant  capital 
appreciation. 

3.  The  principals  of  the  Adviser  will 
select  investments  for  the  Company  and 
Renaissance  PLC  separately  considering 
in  each  case  the  investment  of 
objectives,  investment  position, 
available  funds,  and  other  pertinent 
factors  of  the  particular  investment 
fund,  including  appUcable  investment 
restrictions  and  regulatory 
requirements.  Applicants  state  that  the 
Company  and  Renaissance  PLC 
frequently  may  invest  in  the  same 
portfolio  companies  in  proportion  to 
their  respective  amounts  of  capital 
available  for  investment. 

4.  Applicants  state  that  they  would 
like  the  flexibility  to  co-invest  with 
additional  private  and  public 
investment  funds  that  may  or  may  not 
be  located  in  the  United  States  and  that 
share  a  common  investment  adviser 
with  the  Company.  Therefore, 
applicants  request  an  order  pursuant  to 
sections  6(c)  and  57(i)  of  the  Act  and 
rule  17d-l  thereimder  to  the  extent 
necessary  to  permit  the  Company  to  co- 
invest  with  companies  that  are  affiliated 
with  the  Adviser,  including  Renaissance 
PLC  (each  an  "Adviser  Affiliate"). 


'  The  Adviser  also  serves  as  the  investment 
adviser  to  two  other  registered  BDCs  [Renaissance 
Capital  Partners  1. 1.td.,  and  Renaissance  Capital 
Partners  H.  Ltd.)  which  were  hilly  invested  and  not 
actively  pursuing  inwstment  opportunitiM. 
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AppiicaDts' Legal  Analysis 

1.  Section  S  7(a)(4)  of  the  Act  prohilHts 
certain  affiliated  persons  firom 
participating  in  a  joint  transaction  with 
a  BDC  in  contravention  of  rules  as 
prescribed  by  the  SEC.  Section  57(bM2) 
provides  that  any  investment  adviser, 
any  person  direotly  or  indirectly  under 
common  cmitrol  with  a  BDC,  or  any 
person  who  is,  within  the  meening  of 
section  2(a)(3)  (C)  or  (D),  an  affiliated 
person  of  any  such  person  shall  be 
subject  to  section  57(a)(4).  Under 
section  2(8)(3XC),  an  affiliated  person  of 
another  person  includes  any  person 
directly  or  indirectly  controlled  by  such 
person. 

2.  Section  57(i)  of  the  Act  provides 
that,  until  the  SEC  adopts  rules  and 
regulations  tmder  subsections  (a)  and 
(d)  of  section  57,  the  rules  and 
regulations  under  sections  17(a)  and 
17(d)  of  the  Act  applicable  to  registered 
closed-ffild  investment  companies  shall 
be  deemed  to  apply  to  sections  57(a) 
and  57(d).  Because  the  SEC  has  not 
adopted  any  rules  under  section 
57(aK4),  rule  17d-l  apphes. 

3.  Rule  17d-l,  promulgated  under 
section  17(d)  of  the  Act.  prohibits 
affihated  persons  of  an  investment 
company  firom  participating  in  jt^t 
transactions  with  the  company  unless 
the  SEC  has  granted  an  order  permitting 
such  transactions.  In  passing  on 
applications  under  rule  17d-l,  the  SEC 
considers  whether  the  company's 
participation  in  the  joint  transactions  is 
consistent  with  the  provisions,  policies, 
and  purposes  of  the  Act  and  the  extent 
to  which  such  participation  is  on  a  basis 
diffraent  firom  or  less  advantageous  than 
that  of  other  participants. 

4.  Section  6(c)  of  the  Act  provides  that 
the  SEC  may  exempt  any  person, 
security,  or  transaction  from  any 
provisi<m  of  the  Act  if  and  to  the  extent 
that  such  exemption  is  necessary  or 
appropriate  in  the  public  interest  and 
consistent  with  the  protection  of 
investors  and  the  purposes  fairly 
intended  by  the  policy  and  provisions  of 
the  Act. 

5.  Because  Renaissance  PLC  and  other 
Adviser  Affiliates  may  be  deemed  to  be 
subject  to  section  57(a)(4)  of  the  Act, 
investments  by  the  Company  in  a 
portfolio  company  in  which  an  Adviser 
Affihate,  including  Renaissance  PLC, 
also  invests  may  be  subject  to  section 
57(a)(4)  and  prohibited  absent  an  order 
under  rule  17d— 1  under  the  Act. 

6.  Applicants  state  that  the  obligations 
imposed  on  the  Company's  independent 
diiectors  who  are  not  "interested 
persms"  as  defined  under  section 
2(a)(19)  of  the  Act  ("Independent 
Directors")  provide  significant 


protection  to  investors  against  passible 
conflicts  of  interest  in  co-investments 
between  the  Com^Mny  and  Adviser 
Affiliates,  including  Rflnaissance  PLC 
Applicants  believe  that  the  conditions 
relating  to  the  terms  on  which  co- 
investments  may  be  made  as  set  forth  in 
the  application  are  consistent  with  the 
poUdes  underlying  the  Act.  Applicants 
also  believe  that  the  requested  relief  is 
consistent  with  the  standards 
enumerated  in  section  6(c). 

Applicants'  Conditibiis 

Applicants  agree  that  the  requested 
order  shall  be  subject  to  the  foUowing 
conditions: 

1.  (a)  To  the  extent  that  the  Company 
is  considering  new  investments,  the 
Adviser  will  review  investment 
opportunities  on  behalf  of  the  Company, 
including  investments  being  considered 
on  behalf  of  any  Adviser  Affiliate.  The 
Adviser  will  determine  whether  an 
investment  being  considered  on  behalf 
of  an  Adviser  Affiliate  ("Adviser 
Affihate  Investment")  is  eUgible  for 
investment  by  the  Company. 

(b)  If  the  Adviser  deems  an  Adviser 
Affiliate  Investment  eligible  for  the 
Compeny  (a  "co-investment 
opportimity").  the  Adviser  will 
detemline  what  it  considers  to  be  an 
appropriate  amount  that  the  Company 
should  invest.  When  the  aggregate 
amount  recommended  for  the  Company 
and  that  sought  by  an  Adviser  Affiliate 
exceeds  the  amount  of  the  co- 
investment  opportunity,  the  amount 
invested  by  the  Company  shall  be  based 
on  the  ratio  of  the  net  assets  of  the 
company  to  the  aggregate  net  assets  of 
the  Company  and  the  Adviser  AffiUate 
seeking  to  make  the  investment 

(c)  Following  the  making  of  the 
determinations  referred  to  in  (a)  and  (b), 
the  Adviser  will  distribute  written 
information  concerning  all  co- 
investment  opportunities  to  the 
Company's  Independent  Directors.  Such 
information  will  include  the  amount  the 
Adviser  Affiliate  proposes  to  invest. 

(d)  Information  re^rding  the 
Adviser's  preliminary  determinations 
will  be  reviewed  by  tiie  Company's 
Independent  Directors.  The  Company 
will  co-invest  «vith  an  Adviser  Affiliate, 
only  if  a  required  majority  (as  defined 
in  section  57(o)  of  the  Act)  ("Required 
Majority")  of  the  Company's 
Independent  Directors  conclude,  prior 
to  the  acquisition  of  the  investment, 
that: 

(i)  the  terms  of  the  transaction, 
including  the  consideration  to  be  paid, 
are  reasonable  and  fair  to  the 
shareholders  of  the  Company  and  do  not 
involve  overreaching  of  the  Company  or 


such  shareholders  on  the  part  of  any 
persim  concerned; 

(11)  the  transaction  is  consistent  with 
the  interests  of  the  shareholders  of  the 
Company  and  is  consistent  with  the 
Company's  investment  objectives  and 
poUcies  as  recited  in  filings  made  by  the 
Company  under  the  Securities  Act  of 
1033,  as  amended,  its  registration 
statemoit  and  reports  filed  under  the 
Seciuities  Exchange  Act  of  1934,  as- 
amended,  and  its  reports  to 
shareholders; 

(iii)  the  investment  by  the  Adviser 
Affiliate  would  not  disadvantage  the 
Company,  and  that  participation  by  the 
Company  would  not  be  on  a  basis 
different  from  or  less  advantageous  than 
that  of  the  Adviser  Affiliate;  and 

(iv)  the  proposed  investment  by  the 
Company  will  not  benefit  the  Adviser  or 
any  affiliate  entity  thoreof,  other  than 
the  Adviser  Affiliate  making  the  co- 
investment,  except  to  the  extent 
permitted  pursuant  to  sections  17(e)  and 
57(k)oftheAct. 

(e)  The  Company  has  the  right  to 
decline  to  participate  in  the  co- 
investment  opportimity  or  purchase  less 
than  its  full  allocation. 

2.  The  Company  will  not  make  an 
investment  fw  its  portfolio  if  any 
Adviser  Affiliate,  the  Adviser,  or  a 
person  controlling,  controlled  by,  or 
under  conmion  control  with  the  Advisw 
is  an  existing  investor  in  such  issuer, 
with  the  exception  of  a  follow-on 
investment  that  compUes  with 
condition  number  5. 

3.  For  any  purchase  of  securities  by 
the  Company  in  which  an  Adviser 
Affiliate  is  a  joint  participant,  the  terms, 
conditions,  price,  class  of  securities, 
settlement  date,  and  registration  rights 
shall  be  the  same  for  the  company  and 
the  Adviser  Affiliate. 

4.  If  an  Adviser  Affiliate  elects  to  sell. 
exchange,  or  otherwise  dispose  of  an 
interest  in  a  security  that  is  also  held  by 
the  company,  the  Adviser  will  notify  the 
company  of  the  proposed  disposition  at 
the  earliest  practical  time  and  the 
Company  will  be  given  the  opportunity 
to  participate  in  such  disposition  on  a 
proportionate  basis,  at  the  same  price 
and  on  the  same  terms  and  conditions 
as  those  applicable  to  the  Adviser 
Affiliate.  The  Adviser  will  formulate  a 
recommendation  as  to  participation  by 
the  Company  in  such  a  disposition,  and 
provide  a  written  recommendation  to 
the  Company's  Independent  Directors. 
The  Company  will  participate  in  such 
disposition  to  the  extent  that  a  Required 
Majority  of  its  Independent  Directors 
determine  that  it  is  in  the  Company's 
best  interest.  Each  of  the  Company  and 
the  Adviser  Affiliate  will  bear  its  own 
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expenses  associated  with  any  suck,  - 
disposition  of  a  portfolio  semrity.  ' '  — ' 

5.  If  an  Adviser  Affiliate  desires  to 
make  a  "follow-on"  investment  (i.e.,  an 
additional  investment  in  the  same 
entity)  in  a  pcntfolio  ctHnpany  whose 
securities  are  held  by  the  Company  or 
to  exerdae  warrants  or  other  r^ts  to 
purchase  securities  of  such  an  issuer, 
the  Adviser  will  notify  the  Company  of 
the  proposed  transaction  at  the  earUest 
practical  time.  The  Adviser  will 
formulate  a  recommendation  as  to  the 
proposed  participation  by  the  Company 
in  a  follow-on  investment  and  provide 
the  recommendation  to  the  Company's 
Independent  Directors  along  with  notice 
of  ttte  total  amount  of  the  follow-on 
investment  The  Company's 
Independent  Directcws  will  make  their 
own  determination  with  respect  to 
foUow-en  investments.  To  the  extrat 
that  the  amount  of  a  foUow-on 
investment  opportunity  is  not  based  <m 
the  amount  of  the  company's  and  the 
Adviser  Affiliate's  initial  investmoits, 
the  relative  amount  of  investmmt  by  the 
Adviser  Affiliate  and  the  Company  will 
be  based  on  the  rado  of  the  company's 
remaining  funds  available  for 
investment  to  the  aggregate  of  the 
Company's  and  the  Adviser  Affiliate's 
remaining  fimds  available  for 
investment.  The  company  will 
participate  in  such  investment  to  the 
extent  that  a  Required  Majority  of  its 
Independent  Directfws  determine  that  it 
is  in  the  company's  best  interest  The 
acquisition  of  foUow-on  investments  as 
permitted  by  this  condition  will  be 
subject  to  the  other  conditions  set  forth 
in  the  application.  .     . 

6.  The  Company's  Independent  ''*'  ^ 
Directoi^  will  review  quarterly  all 
information  concerning  co-investment 
opportunities  during  the  preceding 
quarter  to  determine  whethor  the 
conditions  set  forth  in  the  application 
were  complied  with. 

7.  The  Company  will  maintain  the 
records  required  by  section  57(f)(3)  of 
the  Act  as  if  each  of  the  investments 
permitted  under  these  conditions  were 
approved  by  the  Company's 
Independent  Directors  imder  section 
57(f). 

8.  No  Independent  CHrector  of  the 
Company  will  be  a  director  or  general 
partner  of  any  Adviser  Affiliate  with 
which  the  Company  co-invests. 

For  the  SBC,  by  the  Division  of'Investment 
Management,  under  del^ated  authority.    , 
ffUMthuCKals. 

Secretary.  ■■y>,  *  ' 

(FR  Ooc  96-31614  Piled  12-12-06: 8:45  am] 


Self-Regulatory  Organizatioos;  Notice 
of  niing  and  Order  Qranting 

ALceleiBled  Aooroval  of  ProBoaed 
f^le  Change  by  the  Amertcan  Stock 
Exchange,  Inc.  Relattng  to  a  Pilot 
Program  for  Execution  of  Od(Hx>t 
Orders 

December  6, 1996. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act").^  notice  is  hereby  given  that  on 
December  2, 1996,  the  Ajnerican  Stock 
Exchange.  Inc.  ("Amex"  or  "Exchange") 
filed  with  the  Securities  and  Exdiange 
Commissi<ni  ("Conmiission")  the 
proposed  rule  change  as  described  in 
Items  I  and  n  below,  which  Items  have 
been  prepared  by  the  self-regulatory 
organization.  The  Commission  is 
publishing  this  notice  to  solicit 
comments  on  the  proposed  rule  change 
from  interested  persons  and  to  grant 
accelerated  approval  to  the  proposed 
rule  change. 

I.  Self-ltagulaiory  OiganizatioD's 
Statement  of  the  Terns  of  Snbatance  of 
the  Propoeed  Rule  Change 

The  Exchange  proposes  to  extoid 
until  February  10, 1997  its  existing  pilot 
program  under  Amex  Rule  205  requiring 
execution  of  odd-lot  market  orders  at 
the  prevailing  Amex  quote  with  no 
differential  charged.' 

The  text  of  the  proposed  rule  change 
is  available  at  the  Office  of  the 
Secretary,  the  Amex,  and  at  the 
Conunission. 

n.  Self-Regulatory  Organizatton't 
Statement  of  the  Puipoae  of,  and 
Statutory  Basis  for,  the  Proposed  Role 
Change 

In  its  filing  with  the  Commissfon.'the 
self-regulatory  organization  included 
statements  concerning  the  purpose  of-., 
and  basis  for  the  proposed  rule  change 
ami  discussed  any  commoits  it  received 
on  the  proposed  rule  change.  The  text 
of  these  statements  may  be  examined  at 
the  places  specified  in  Item  m  below. 
The  self-regulatory  organization  has 
prepared  summaries,  set  forth  in 
Sections  A,  B.  and  C  below,  of  the  most 
significant  aspects  of  such  stateioents. 


A.  Self-Regalatory  Organisation's 
Statement  of  the  Purpose  of,  and  . 
Statutory  Basis  for,  tne  Proposed  Rule 
Change 

1.  Puipose  ' 

The  Commission  has  approved,  on  a 
pilot  basis  extending  to  December  6, 
1996,  ammidments  to  Amex  Rule  205  to 
require  execution  of  odd-ldt  market 
orders  at  the  Amex  quote  with  no  odd- 
lot  differential  charged. ^  The  procedures 
were  initially  apprcwed  by  the 
Cogmiissicra  in  1989'*  and  were  most 
recently  extended  in  February  1996.^ 

In  approving  prior  extensi(ms  to  the 
Exchange's  odd-lot  pilot  program,  the 
Commissicm  has  expressed  intwest  in 
the  feasibility  of  the  Exchange  utilizing 
the  Intermarket  Trading  System  ("ITS") 
best  bid  or  offer,  rather  than  the  Amex 
bid  or  ofiier,  for  purposes  of  the 
Exdiange's  off-lot  pricing  system.  In 
File  No.  SR-Amex-95-03,  requesting  a 
further  extension  of  the  pilot  program, 
the  Exchange  stated  that  it  had 
determined  to  proceed  with  systems  • 
modifications  to  provide  for  execution 
of  odd-lot  market  orders  at  the  ITS  best 
bid  or  ofEn*.* 

The  Commission  has  approved 
amendments  to  Amex  Rule  205  to 
acoMnmodate  the  prospecdve 
modifications  to  the  Exchange's  odd-lot 
pricing  system.'^  Specifically,  amended 
Amex  Rule  205  would  provide  that  odd- 
lot  market  orders  to  buy  or  sell  would 
be  filled  at  the  "adjusted  ITS  offer"  or 
"adjusted  ITS  bid."  respectively,  which 


•15U.S.C78s(b)(l). 

*The  Exchange  aaeks  accelerated  approval  of  the 
proposed  rule  change  in  order  to  allow  the  pilot 
program,  which  expires  on  December  6, 1998.  to 
coatinue  writfioul  intamiptiOD. 


>  SeciirtUae  Exduiws  Act  RaleMe  No.  3S344  (Feb. 
8.  1995).  60  FR  S430  (^>provii«  File  fto.  SR-Amex- 
95-03). 

^Securities  Rxdiangs  Act  Retoape  No.  26445  pan. 
10, 1969).  54  FR  2248  (ap|XOTing  File  No.  SR- 
Ainax-68-23). 

'  See  Securities  Exchange  Act  Releaae  No.  37462 
Quly  19, 1996),  61  FR  39170  (approving  File  Na 
SR-Amex-96-ZS).  Prior  to  that  leleaae,  the 
Commission  had  extended  this  pilot  program 
twelve  times.  See  Securities  Brrhangs  Act  Release 
Nos.  36821  (Feb.  8. 1096).  6}  FR  6050  (approving 
File  No.  SR-Aniex-96-06);  35344  (Feb.  8,  1995).  60 
FR  8430  (approving  File  Na  SR-Amex -95-03): 
34949  (Nov.  8, 1994).  59  FR  58863  (approving  File 
No.  SR-Amex -94-«7):  34496  (Ang.  8. 19M).  59  FR 
41807  (approving  File  Na  Sl-AiDax-94-28):  33584 
(Fab.  7,  1994),  59  FR  6963  (approvtag  File  No.  SR- 
Amex-93-4S);  32726  (Aug.  9.  1993).  58  FR  43394 
(approving  File  No.  SR-Amex93-24);  31828  (Feb.  S. 
1993).  58  FR  8434  (approving  File  Na  SR-Amex93- 
060;  30305  (Jan.  20.  1992(,  57  FR  4653  (approving 
File  no.  SR-Amex— 92-04):  29922  (Nov.  8,  1991), 
56  FR  58409  (approving  File  No.  SR-Anjex-91-30); 
29186  (May  19,  1991),  56  FR  22488  (approving  File 
No.  SR-Amex-91-OB):  28758  ()aii.  10.  1991).  56  FR 
1656  (approving  File  Na  SR-nAmax-90-39):  and 
27590  (Jan.  5. 1990),  55  FK  1123  (approvii^  File  Na 
SR-Amex-89-31). 

'  See  Securities  Exchange  Act  Release  No.  35344 
(Feb.  8.  1995),  60  FR  8430  (approving  File  Na  St- 
Ainax-95-03). 

'  See  Securities  Exchange  Act  Release  Na  36181 
(Sept.  1. 1995),  60  FR  47194  (approving  File  Na 
SR^Ainex-es-24).  J  ^S 
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would  be  defined  in  Amex  Rule  205, 
Commentary  .04,  as  the  loMrest  offer  and 
highest  bid  disaeminatediiy  the  Amex 
or  by  another  ITS  participant  market." 
Where  quotation  information  is  not 
available  (e.g.,  when  quotatioo 
collection  or  dissemiiiation  facilities  are 
inoperable)  odd-lot  mariiet  orders  wrould 
be  executed  at  the  prevailln^Amex  bid 
or  offer,  or  at  a  price  deemed 
appropriate  under  prevailing  market 
conditions.  These  procedures  also  will 
apply  to  odd-lot  limit  orders  that  are 
immediately  executable  based  on  the 
Amex  quote  at  the  time  the  order  is 
received  at  the  trading  post  » through 
Post  Execution  Reporting  ("PER") 
system. 

As  the  Exchange  noted  in  SR-Amex- 
95-24,  it  will  implement  these 
amendments  upon  completion  of  the 
necessary  systems  enhancem«its  by  the 
Exchange  and  the  Securities  Information 
Automation  Corpcvation  ("SIAC"). 
Upon  implementation  of  the  amended 
rule,  the  Exchange  will  notify  the 
Commission,  as  well  as  Exchange 
members  and  member  organizations.  In 
ordn  to  provide  the  additional  time 
necessary  to  Implement  these  systems 
enhancements,  the  Exchange  proposes 
to  extend  the  existing  pilot  program 
procedures  undw  Amex  Rule  205  until 
February  10. 1907. 

2.  Statutory  Basis 

The  Exdiange  believes  the  proposed 
rule  change  is  consistent  with  Section 
6(b) "  of  tba  Act  in  general  and  furthers 
the  objectives  of  Section  6(b)(5) »"  and 
Section  llA(a)(l)  *^  in  particular  in  that 
it  is  designed  to  fodlitate  the 
economically  efBdent  execution  of  odd- 
lot  transactions  and  to  improve  the 
execution  of  customers'  orders. 

B.  Self-Regulatory  Or^pnixation's 
Statement  on  Burden  on  Competition 

The  Exchange  believes  the  proposed 
rule  change  will  impose  no  burden  on 
competition^ 


•In  order  to  protect  against  the  inclusion  of 
incoiTect  or  staie  quotatione  when  deiennining  the 
highest  bid  and  lowest  oOar.  Amex  Rule  205, 
Coaunentary  .04,  contains  aaven  criteria  that  must 
be  met  before  a  quoUtian  in  a  stock  fron  another 
ITS  market  center  will  be  considered.  If  the  ITS 
quotation  bils  to  meet  one  of  the  specified  criteria, 
the  best  bid  or  oSiar  disseminated  by  the  Exchange 
will  be  use.  See  Securities  Exchange  Act  Release 
Na  36181  (Sept.  1. 199S),  60  FK  47194  (approving. 
FUe  No.  9l-Amax.9S-34). 

•15U.aC78«b). 

••15U.&a784M5). 

»15U.S.C78k-l(a)(l). 


C.  Self-Regulatory  OrgpniMotion's 
Statement  on  Comments  on  the 
Propoted  Rule  Change  Received  From 
Memben.  Partieipants,  or  (Mien 

The  Exchange  has  neithnr  solicited 
nor  received  written  comments  with 
respect  to  the  proposed  rule  chaage. 

m.  Solicitation  of  < 


Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  N.W., 
Washington,  D.C.  20549.  Copies  oitfie 
submission,  all  subsequent  '-.      < 

amendments,  all  written  statements^ 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the       ->.  .4j.  . 
Commission,  and  all  written         ^  j^ .  <■> 
communications  relating  to  the     .  . '  —  <r« 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  S  552,  will  be 
available  for  inspection  and  copying  at 
the  Commission's  Public  Reference 
Section.  450  Fifth  Street,  N.W.. 
Washington,  D.C  20549.  Also,  copies  of 
such  filing  will  be  available  for 
inspection  and  copying  at  the  prindpel 
oEBce  of  the  Amex.  All  submissions 
should  refer  to  File  No.  SR-Amex-06- 
47  and  should  be  submitted  by  January 
6, 1997. 

IV.  Commiaaion's  Findings  and  Order 
Granting  Aocrierafed  Approval  of  the 
Proposed  Rule  Qiange 

The  Commission  finds  that  the.  ^     '  - 
Exchange's  proposal  to  extend  its  pilot 
program  concerning  the  execution  of 
odd-lot  orders  through  February  10. 
1997,  is  consistent  with  the 
requirements  of  the  Act  and  the  rules 
and  regulations  thereunder  applicable  to 
a  national  securities  exchange. 
Specifically,  the  Conunission  believes 
the  proposal  is  consistent  with  Section 
6(bK5)  and  Section  llA(a)(l)  of  the 
Act^'  because  the  Exchange's  proposed 
pricing  procedures  are  designed  to 
facilitate  transactlohs  in  odd-lot  orders, 
to  help  ensure  the  economically 
efficient  execution  of  these  transactions, 
and.  in  general,  to  protect  investors  and 
the  public  interest.  The  Commission 
further  believes  the  revised  procedures 
should  provide  investors  with  more 
timely  executions  of  their  odd- lot  orders 
and  should  produce  execution  prices 
that  more  accurately  reflect  market 
conditions  than  would  otherwise  be  the 


case  under  the  pre-jgdlot  pricing 
procedures.^' 

Nevertheless,  the  Commission  is 
concerned  that  the  Exchange  has  been 
unable  to  implement  the  new  odd-lot 
pricing  procedures  as  planned.  Under 
the  current  pilot  pricing  procedures, 
which  only  use  the  Amex  quote  in 
establishing  the  execution  fmce,  some 
odd-lot  orders  may  not  be  receiving  the 
best  available  price.**  Therefore,  Xba  , / 
Commission  expects  the  Exchange  to 
o(Hnplete  the  systems  modifications 
upon  which  tanplementation  of  the  new 
odd-krt  pricing  procedures  depend 
before  the  February  10,  1997  deedline.*' 
To  ensure  that  the  Commission  is 
adequately  informed  c^  the  Exchange's 
progress  towards  such  completion,  the 
Commission  again  requests  that  the 
Exchange  provide  the  Ccmmission  with 
a  status  report  regarding  this  project  on 
the  first  day  of  every  month  until  the 
necessary  system  modifications  are 
completed.  Finally,  upon  completion  of 
the  systems  modifications,  the  Exchange 
should  give  advance  notice  to  the 
Commission  of  the  date  when  the  new 
odd-lot  pricing  procedures  are  to  be 
implemented.  *" 

The  Commission  finds  good  cause  for 
approving  the  proposed  rule  change 
prior  to  the  thirtieth  day  after  the  date 
of  publication  of  notice  thereof  in  the 
Federal  Register.  This  will  permit  the 
pilot  program  to  continue  on  an 
uninterrupted  besis  while  the  Amex 
worics  to  implement  the  new 
procedures.  In  addition,  the  procedures 
the  Exchange  proposes  to  continue 
using  are  identical  to  the  procedures 
that  were  published  previously  in  the 
Federal  Regfeler  for  the  full  comment 
period  and  were  approved  by  the 
Commission.*' 


"  IS  U.S.C  78tR>MS)  and  7«i-l(aJ(l). 


"  Prior  to  the  1989  pilot  program,  odd-lot  market 
orders  were  routed  to  a  specialist  and  held  in 
accumulation  in  the  PER  system  or  by  the  specialist 
until  a  round-lot  execution  in  that  security  took 
place  on  the  Exchange.  Subsequent  to  the  ronnd-lot 
execution,  the  odd-lot  order  received  the  same  price 
as  the  \ml  Exchange  round-lot  transaction,  plus  or 
minus  an  odd-lot  dealer  differential.  See  Securities 
KxTtmny  Act  Raleue  No.  26445  (Jan.  10,  ige«).  54 
FR  2248  (approving  File  No.  SR-Amax-8»-23). 

*«  Sm  Securities  Exchange  Act  Release  No.  35344 
(Feb.  8.  1995).  60  FR  8430  (noting  that  the 
Exchange's  current  pricing  formula  does  not 
include  qubtations  mm  other  markets). 

"As  noted  above,  tba  new  procedures  provide 
far  odd-lot  marteet  orders  to  be  filled  at  the 
"adjusted  its  best  bid  or  offer." 

■•The  C>immission  expects  the  Amex  to 
implement  the  new  odd-lot  pricing  procedures  no 
later  than  the  February  10, 1997  expiration  of  this 
pilot  extension.       • 

>' See  Securities  kxcfaange  Act  Katease  No.  3S344 
(Feb.  8,  1995):  60  FR  a430:  Securities  Exchange  Act 
Release  No.  36821  (Feb.  8. 1906),  61  FR  0050:  and 
Securities  Exchange  Act  Relaaaa  No.  37462  (July  19. 
1906).  61  FR  3917a 
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It  is  therefore  ordered,  pursuant  to 
Section  19(b)(2]  of  the  Act.^"  that  the 
proposed  rule  change  (SR-Amex-06- 
47)  is  approved  on  a  pilot  basis  for  a 
two-moi^  period  ending  on  February 
10. 1997. 

Per  th«  Compniwion.  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.*" 

Jonathan  G.  Kats,  i.^r^ 

Secretary. 

[PR  Doc.  9&-31 725  Filed  12-12-06: 8:45  am] 
■usM  coot  aeta-ei-ii  '  f  - 


[Releeee  No.  34-38009;  Fie  Na  SfMIASO- 
9«-2q 

Self-Regulatofy  Organlzattone;        '' 
National  Aaaodatton  of  Securftiee 
Dealera,  Inc^  Order  Qranttng  Approval 
toPropoaed  Rule  Ctwnge  and  Notice 
of  nHng  of,  and  Order  Granting 
Acoeierated  Approval  tot  Amendment 
No.  a  to  tt^  Propoeed  Rule  Change 
Relating  to  NASD  Telemaricetlng  Rulee 


December  2, 1906. 
I.  Introdncticui 


H- 


On  June  28, 1996,  the  National 
Association  of  Securities  E>ealers,  Inc. 
("NASD"  OT  "Association")  submitted 
to  the  Seciirities  and  Exchange 
Commission  ("SEC"  or  "Commission"), 
pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act") »  and  Rule  19b-4  thereunder,*  a 
proposed  rule  change  to  amend  NASD 
telemarketing  rules.  ^  The  proposed  rule 
change  was  published  for  comment  in 
the  Federal  Registn-  on  July  30, 1996.* 
The  Commission  received  two  comment 
letters  regarding  the  proposal.' 


"15UAe878iO>)(2). 

»»17CFJ1.200.30-3(«M12).  .''^    J    I 

>  15  U.S.C  (S78»(bXl)  (IMa). 

*  17  Cnt  240.19b-4  (1994). 

*  On  luly  18, 1996,  th*  NASD  fiMd  Amendment 
No.  1  to  iU  propoeeL  Letter  from  John  Ramsey, 
Deputy  GenemI  Couaeel,  NASD  Reguletioa  Inc. 
("NASDR").  to  Katharine  A.  England.  AMUtaat 
Director,  DivUion  of  Market  Rafulation,  SEC,  dated 
July  18, 1996.  On  July  24. 1996.  the  NASD  filed 
Amendment  No.  2  to  it*  propoeal  Letter  from  John 
Ramaay,  Deputy  Ganenl  Counsel,  NASEMt.  to 
Katharine  A.  England.  AsaisUnt  Dinctor,  Dlvisioa 
of  Market  Regulation.  SEC.  dated  July  24, 1996.  On 
October  21. 1996.  the  NASD  filed  Amendment  No. 
3  to  its  propoeaL  Letter  from  John  Ramsay,  Deputy 
Genanl  Counsel,  NASDR,  to  Katharine  A.  En^and. 
Aaaistant  Director,  Division  of  Market  Regulation. 
SBC  dated  October  18, 1996. 

*  See  Securities  Exchange  Act  Releeae  No.  37475 
(July  24, 1996),  61  FK  39686  Quiy  30, 1996)  (notice 
of  FUe  No.  SR-NA«>-96-28). 

*  See  Letter  bom  Brad  N.  Bemstain.  Asaistant 
Vice  Preeident  k  Senior  Attorney.  Merrill  Lynch,  to 
Jonathan  G.  Kats.  Secntary,  SBC  dated  August  19. 
1996  ("MsRill  Lynch  Letter"),  and  Letter  fron 
Frances  M.  Sladlar.  Assodata  Counsel,  Investment 
Company  Institate  ("XT'),  to  JonMhan  G.  Katz. 
Saoataiy.  SEC  dMed  Ai«.  21. 1996  ("Ka  Latter"). 


n.  Background 

Pursuant  to  the  Telephone  Consumer 
Protection  Act  ("TCPA"),«  the  NASD 
adopted  in  Jtme  1995,  a  "cold  call" 
rule  '  that  paralleled  one  of  the  rules  of 
the  Federal  Communications 
Commission  ("FCC  Rule") "  and 
requires  persons  who  engage  in 
telephone  solicitations  to  sell  products 
and  services  ("telemarketers")  to 
establish  and  maintain  a  list  of  persons 
who  have  requested  that  they  not  be 
contacted  by  the  caller  ("do-not-call 
list").* 

Under  the  Telemarketing  and 
Ckinsumer  Fraud  and  Abuse  Preventitm 
Act  ("Telemarketing  Act"),  which 
became  law  in  August  1994,*°  the 
Federal  Trade  Commission  adopted 
detailed  regulations  ("FTC  Rules") »»  to 
prohibit  deceptive  and  abusive 
telemarketing  acts  and  practices  that 
became  effective  on  December  31.  ' 
1995."  The  FTC  Rules,  among  other 
things,  (i)  require  the  maintenance  of 
"do-not-call"  Usts  and  procedures,  (ii) 
prohibit  certain  abusive,  annoying,  or 
harassing  telemarketing  calls,  (iii) 
prohibit  telemarketing  calls  before  8 
a.m.  or  after  9  p.m.,  (iv)  require  a 
telemarketer  to  identify  himself  or 
herself,  the  company  he  or  she  works 


•47U.S.CS227. 

'  Under  the  "cold  cair  rule,  eech  NASD  member 
ytbo  engages  in  telephone  solicitation  to  market  its 
products  and  services  is  required  to  make  and 
maintain  a  centralized  do-not-call  list  of  persons 
%trfao  do  not  wish  to  receive  telephone  solicitations 
from  such  member  or  its  associated  persoiu. 
Securities  Exchange  Act  Releese  No.  35831  Qun.  9. 
1995).  60  FR  31527  (Jun.  15, 1995)  (order  approving 
FUe  No.  SR-NASD-9S-13). 

•Pursuant  to  the  TCPA,  the  FOG  adopted  rules  in 
December  1992  that,  among  other  things,  (1) 
prohibit  cold-calls  to  residential  telephone 
ctistomeis  before  8  son.  or  after  9  p.m.  [local  time 
at  the  called  party's  location]  and  (2)  require 
persons  or  entities  engaging  in  cold-calling  to 
institute  procedures  for  maintaining  a  "do^aot-call" 
list  that  included,  at  a  minimum,  (a)  a  Vrritten 
policy  for  maintaining  the  do-not-call  list,  (b) 
training  persoimel  in  the  existence  and  use  thereof, 
(c)  recording  a  consumer's  name  and  telephone 
number  on  the  do-not-call  list  at  the  time  the 
request  not  to  receive  calls  is  made,  and  retaining 
such  information  on  tlie  do-not-call  list  for  a  period 
of  at  leest  tan  years,  and  (d)  requiring  telephone 
solidtora  to  provide  the  called  party  with  the  name 
vof  the  individual  caller,  the  name  of  the  person  or 
entity  on  whose  behalf  the  call  ts  being  made  and 
a  telephone  number  or  address  at  which  such 
person  or  entity  may  be  contacted.  57  FR  48333 
(codified  at  47  CFR  64.1200).  With  certain  limited 
exceptions,  the  FCC  Rules  apply  to  all  raaldential 
telei^na  iplidtatioDS,  including  thoee  relating  to 
sacurttiea  tianaactions.  Id.  While  the  FCC  Rules  are 
applicable  to  broken  that  engage  in  telepbime 
soUdtation  to  maricet  their  products  aiui  servicaa. 
thoee  regulations  caimot  be  enioiced  by  either  the 
SEC  or  the  securities  self-iegulatoty  oiganixationa 
("SROs"). 

•fialaaae  Na  35831,  tupta  noli  7. 

» 15  U.S.C  K  6101-06. 

"  16  (7R  3ia 

>*  K  3ia3-4  of  FTC  Rules. 


for,  and  the  purpose  of  the  call,  and  (v) 
require  express  written  authorization  or 
other  verifiable  authorization  from  the 
custcHner  before  the  firm  may  use 
negotiable  instnunents  called  "demand 
drafts."" 

Und»  the  Telemarketing  Act,  the  SEC 
is  required  either  to  jatunulgate  or  to 
require  the  SROs  to  promulgate-xulas 
substantially  similar  to  the  FTC  Rules, 
unless  the  SEC  determines  either  that 
the  rules  are  not  necessary  or 
appropriate  for  the  protection  of 
investors  or  the  maintenanpe  of  orderly 
markets,  or  that  existing  federal 
securities  laws  or  SEC  rules  already 
provide  for  such  protection.  The  NASD 
beUeves  that,  because  the  SROs  will  be 
the  primary  enforcers  of  these  rules,  it 
may  be  more  appropriate  for  the  SROs 
inchvidually  to  adopt  separate  rules 
than  for  the  SEC  to  adopt  rules  for  the 
entire  industry,  hi  addition,  these  rules 
relate  to  the  regulatioil  of  sales 
practices,  whidi  the  NA^  believes  it 
should  take  the  lead  in  promulgating 
and  enforcing.  The  NASD  believes  it  has 
implemented  the  prohibition  against 
certain  abusive,  annoying,  or  hamagiTig 
telemarketing  calls  contained  in  the  FTC 
Rules  by  issuing  an  interpretation  that 
such  conduct  is  violative  of  existing 
rules.^-*  The  NASD  believes  that  the 
prt^osed  rule  change  addresses  all 
other  relevant  elements  of  the  FTC 
Rules  not  covered  by  existing  federal  ~ 
securities  laws  and  regulations. 

m.  Description  of  tlie  Proposals 

Time  Limitations  and  DiscJosure 

The  proposed  rule  change  adds  Rule 
2211  to  the  NASD's  Conduct  Rules  to 
prohibit,  under  proposed  paragraph  (a) 
to  Rule  2211,  a  member  or  person 
associated  with  a  mmnber  firom  making 
outtx)imd  telephone  calls  to  the 
residence  of  any  person  for  the  purpose 
of  soUciting  the  purchase  of  securities  or 
related  services  at  any  time  other  than 
between  8  a.m.  and  9  p.m.  local  time  at 
the  called  person's  location,  Mrlthout  the 


"/d  Pursuant  to  the  Telemarketing  Act.  the  FTC 
Ru>e»do  not  apply  to  brokers,  deaiars.  and  othar 
securities  indu^  profassionala.  Sectkm  3{d)(2XA) 
of  the  Teleiaarirwting  Act. 

A  "demand  draft"  is  used  to  obtain  funds  bom 
a  aistnmer's  bank  account  without  that  pereon'a . 
signature  on  a  negotiable  instrument.  The  customer 
provides  a  potential  payee  with  bank  accoimt 
identification  inJontatioa  i^  ppmits  tb*  payee  to 
creete  a  piece  of  peper  dwt  Will  be  processed  like 
a  check,  inciudii^  the  words  "signature  on  file"  or 
"signature  pre  approved"  in  the  location  where  the 
custoiner's  signature  iKumally  appears. 

KTbe  NASm  iasosd  a  Notioa  to  Members 
CNTM")  that  sals  fonh  the  intarpralatkm  that 
abusi««  communications  from  maodMrs  or 
aaeoriated  petsoas  of  members  to  ruitniMri  Is  a 
violation  of  Rule  2110  of  the  NASD's  Condttct 
Rules.  The  NASINt  publisbed  this  NTM  in  July 
1996.  NTM  96-44  (My  IVW). 
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prior  consent  of  the  person,  and  to 
require,  under  proposed  paragraph  (h)  to 
Rule  2211,  such  member  or  associated 
person  to  promptly  disclose  to  the 
called  person  in  a  clear  and 
conspicuous  manner  the  caller's 
identity  and  Hrm,  the  telephone  number 
or  address  at  which  the  caller  may  be 
contacted,  and  that  the  purpose  of  the 
caU  is  to  solicit  the  purchase  of 
securities  or  related  services. 

Proposed  paragraph  (c)  to  Rule  2211 
creates  exemptions  horn  the  time-of-day 
and  disclosure  requirements  of 
paragraphs  (a)  and  (b)  for  telephone 
calls  by  associated  persons  respondbie 
for  maintaining  and  servicing  accounts 
of  certain  "existing  customers"  assigned 
to  or  under  the  control  of  the  associated 
persons.  Paragraph  (c)  defines  "existing 
customer"  as  a  customer  for  whom  the 
broker  or  dealer,  or  a  clearing  tMt>ker  or 
dealer  (»  behalf  of  the  broker  or  dealer, 
carriers  an  account.  Proposed 
subparagraph  (cKl)  exempts  such  calls, 
by  an  associated  person,  to  an  existing 
customer  who,  within  the  preceding 
tMwlve  months,  has  efliacted  a  securities 
transaction  in,  or  made  a  deposit  of 
funds  or  securities  into,  an  account 
under  the  control  of  or  assigned  to  the 
associated  person  at  the  time  of  the 
transaction  or  deposit  Proposed 
subparagraph  (c)(2)  exempts  such  calls, 
by  an  associated  person,  to  an  existing 
customer  who,  at  any  time,  has  effected 
a  securities  transaction  in,  or  made  a 
deposit  ol  funds  or  securities  into  an 
account  under  the  control  of  or  assigned 
to  the  associated  person  at  the  time  of 
the  transaction  or  deposit,  as  long  as  the 
customer's  account  has  earned  interest 
or  dividend  income  during  the 
preceding  twelve  months.  Each  of  these 
exemptions  also  permit  calls  by  other 
associated  persons  acting  at  the 
direction  of  an  associated  person  who  is 
assigned  to  or  controlling  the  account. 
Proposed  paragraph  (c)(3)  exempts 
telephone  calls  to  a  brtricer  or  dealer. 
The  proposed  rule  change  also  expressly 
clarifies  that  the  scope  of  this  rule  is 
limited  to  the  telenjarketing  calls 
described  herein;  the  terms  of  the  Rule 
do  not  otherwise  expressly  or  by 
implication  impose  on  members  any 
additional  requirements  with  respect  to 
the  relationship  between  a  member  and 
a  customer  or  between  a  person 
associated  with  a  pwrnber  and  a 
custcHner.*' 

Demand  Draft  Authorization  and 
Recordkeeping 

The  proposed  rule  change  amends 
Rule  3110  of  the  NASD's  Conduct  Rules 
to  (i)  prohibit  a  member  or  person 


associated  with  a  member  from 
obtaining  from  a  customer  or  submitting 
for  payment  a  check,  draft,  or  other  form 
of  negotiable  paper  dravm  on  a 
customer's  checking,  savings,  share,  or 
similar  accoimt  ("demand  draft") 
without  that  person^s  express  written 
authorization,  which  may  include  the 
custfHner's  signatiue  on  the  instrument, 
and  (ii)  to  require  the  retention  of  such 
authorization  for  a  period  of  three  years. 
The  proposal  also  states  that  this 
provision  shall  not,  however,  require 
maintenance  of  copies  of  negotiable 
instruments  signed  by  customers.'* 

IV.  Smnmaiy  of  Comments  V^  :  \. 

The  Commission  received  two 
negative  comment  letters  regarding  the 
NASD's  initial  proposal  to  amend  NASD 
telemarketing  rules.''  The  issues  raised 
therein,  together  with  responses  by  the 
NASD,  including  amendments  to  its 
initial  proposed  rule  change,  are 
discussed  below. 

In  the  Merrill  Lynch  Letter,  Merrill 
Lynch  obfected  to  paragraph  (c)  of  Rule 
2211,  which  exempts  from  the  time-of- 
day  and  disclosure  requirements  of 
paragraphs  (a)  and  (b)  telephone  calls  by 
associated  [wrsons  calls  by  associated 
persons,  or  other  associated  persons 
acting  at  the  direction  of  such  persons 
for  purposes  of  maintaining  and 
servicing  existing  customers  assigned  to 
or  imder  the  control  of  the  associated 
persons,  to  certain  categories  of 
"existing  customers."  Merrill  Lynch 
stated  that  the  language  of  paragraph  (c) 
implies  that  the  relationship  between 
the  associated  pwson  controlling  or 
assigned  to  the  specific  customer 
account  is  the  defining  relationship  for 
purposes  of  the  Rule  rather  than  the 
relationship  between  the  firm  and  the 
customer.  Merrill  L3mch  further  stated 
that  the  language  appears  to  disregard 
the  common  practice  of  a  finta 
designating  an  associated  person  in 
place  of  one  earlier  assigned  to  an 
account  but  who  may  no  longer  be 
assigned  to  it  or  may  no  longer  be 
associated  with  the  firm.  Accordingly, 
Merrill  Lynch  suggested  deletion  of  the 
phrase  "under  the  control  of  or  assigned 
to  such  associated  person"  in  paragraph 
(c)  of  Rule  2211  and  replacing  the  words 
"an  account  that,  at  the  time  of  the 
transaction  or  the  deposit,  was  under 
the  control  of  or  assigned  to,  such 
associated  person"  in  siibparagtephs  (c) 
(1)  and  (2)  of  Rule  2211  with  the  phrase 
"an  account  maintained  at  the 
member."  Merrill  Lynch  also  objected  to 
the  definition  of  "existing  customer" 
provided  in  subparagraph  (cX3)  of  Rule 


'* See  Amendment  Na  3.  MipranoteX 


"U. 

*' See  supra  note  9. 


2211,  which  defines  the  term  as  "a 
customer  for  whom  the  broker  or  dealer, 
or  clearing  broker  or  dealer  on  behalf  of 
such  broker  or  dealer,  carries  an 
account."  Merrill  L3mch  stated  that  the 
language  bils  to  recognize  those 
customers  that  may  use  or  engage 
services  of  the  firm,  but  not  maintain  an 
accoimt  with  the  firm.  Accordingly, 
Merrill  Ljmch  suggested  modifying  the 
definition  of  "existing  customer"  to 
mean  "a  person  who  currently 
maintains  an  account  with,  has 
positions  or  assets  on  the  books  of,  or 
who  within  the  past  twelve  months  has 
used  services  provided  by  the  firm,  an 
affiliated  firm,  or  a  clearing  broker  or 
dealer  acting,  (m  its  behalf." 

Merrill  Lynch  also  objected  to  NASD 
Conduct  Rule  3110,  which  seeks  to  (i) 
prohibit  a  member  from  obtaining  from 
a  customer  or  submitting  for  payment  a 
check,  draft,  or  other,  form  of  negotiable 
paper  drawn  on  a  customer's  checking, 
savings  or  similar  account  without 
obtaining  that  person's  express  Mrritten 
authorization;  and  (ii)  to  require  the 
retention  of  such  authorization  for  a 
three  year  period.  Merrill  Lynch  stated 
that  this  creates  an  unintended 
consequence  with  respect  to  original 
checks  in  that  it  requires  the 
maintenance  of  cuitomer  checks  for 
three  years.  Hiis  is  because  actual 
diecks  pass  out  of  the  receiving  firms' 
possessicm  and  return  ultimately  to  the 
makers'  banks,  and  thus  physically 
could  not  be  retained.  Accordingly, 
Merrill  Lynch  suggested  adding  to 
subparagraph  (g)(3)  the  following 
language:  "This  provision  shall  not, 
however,  require  maintenance  of  copies 
of  negotiable  instruments  signed  by 
customers." 

In  response  to  the  MerriU  Lynch 
Letter,  the  NASDR  amended  Rule  2211 
by  addmg  the  following  to  subparagraph 
(cK3):  'Ine  scope  of  thiB  Rule  shall  not 
otherwise  expressly  or  by  implication 
impose  on  membere  any  additional 
requirements  with  respect  to  the 
reiaticMiship  between  a  member  and  a 
customer  or  between  a  person 
aseociated  with  a  member  and  a 
customer."  The  NASDR  believes  that    ' 
this  clarifies  that  the  proposed  rule  is 
not  intended  to  effect  the  definition  of 
"customer"  (v  the  nature  of  firm- 
customer  or  salesperson-customer 
relationships,  outside  the  context  of  the 
rule.  The  NASDR  also  amended  Rule 
3110  by  adding, the  following  to 
subparagraph  (g)(3):  "This  provision 
shall  not,  however,  require  maintenance 
of  copies  of  negotiable  instruments 
signed  by  customers." 

In  the  KH  Letter,  thelCI  raised  the 
concern  that  l^ule  3110  may  apply  to 
and,  therefore,  prohibit  certain 
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telephouc  or  etoctitmic  mutual  fund 
transactions  initiated  by  existing  mutual 
fiind  shareholders.  For  example,  the  K3 
argued  that  tel^»hone  exdiange 
tiansactions  could  be  deemed  to  violate 
Rule  3110  because  they  entail  oral 
instructions  to  redeem  shares  of  one 
fund  and  purchase  shares  of  another 
fimd.  Moreover,  IQ  argues  that  unless 
the  broker-dealer's  customer  provided 
written  authorization  to  debit  the 
customer's  bank  account  to  his  or  her 
broker^eelw,  who  in  turn  forwarded 
such  writtKi  authorization  to  the  fund's 
distributor,  the  distributor  could  be 
deoned  to  be  in  violation  of  Rule  3110. 
In  response  to  the  IQ  Letter,  the  NASDR 
stated  that  electronic  (v  telephonic 
mutual  fund  transfiBrs  initinted  by 
existing  mutual  fimd  shareholders  do 
not  involve  telemarketing  and, 
tbnefore.  Rule  3110  dpes  not  q>ply  to 
such  transactions.  ,:  r  ^ 


After  careful  consideration  of  the 
comments  and  tlu  NASDR's  responses 
thereto,  the  Commission  has  determined 
to  approve  the  proposed  rule  change. 
The  Conunission  finds  that  the 
proposed  rule  change  is  consistent  with 
the  requirements  of  the  Act  and  the 
rules  and  regulations  thereunder 
a{^licable  to  the  Association,  and.  in 
particular,  with  Section  i5A(bK6)  of  the 
Act**  which  requires,  among  other 
things,  that  the  rules  of  the  Association 
be  designed  to  prevent  fraudulent  and 
manipulative  acts  and  practices,  to 
promote  )ust  and  equitable  principles  of 
trade,  and,  in  general,  to  protect 
investMS  and  the  public  interest**  The 
proposed  rule  change  is  consistent  with 
these  objectives  in  that  it  imposes  time 
restriction  and  disclosure  requirements, 
with  certain  exoeptios.  on  members' 
telemarketing  calls,  requires  verifiable 
authorization  from  a  customer  for 
demand  drafts,  and  prevents  memben 
from  engaging  in  certain  deceptive  and 
abusivetMe^uketing  acts  and  practioes 
while  allowing  for  Intimate 
telemarketing  practices. 

The  Commission  believes  that  the 
addition  of  Rule  2211,  prohibiting  a 
membv  or  person  associated  with  a 
member  from  making  outbound 
telephone  calls  to  the  residmice  of  any 
person  for  the  purpose  of  soliciting  the 
purchase  of  securities  or  related  services 
at  any  time  other  than  between  8  a.m. 
and  9  p.m.  local  time  at  the  called 
perscm's  location,  without  the  prior 
consent  of  the  person,  is  appro|mate. 


<•  18  U.S.C  1780-3. 

<*bi«p|ira*iiig  tlMM  nilM.  UwCammiMion  ha* 
ooosidarMi  th*  propowd  raki'  impact  on 
•fficiMtcy.  compatittaik,  and  atfital  fonnatioa.  15 
U.SXLS'ScCO. 


The  Commission  notes  that,  by 
restricting  the  times  during  whidi » 
member  or  person  associated  with  A 
member  may  call  a  residence,  the 
proposal  furthers  the  interest  of  the 
public  and  provides  for  the  protecti<Hi  of 
investore  by  preventing  members  and 
member  ovganizations  from  engaging  in 
unacceptable  practioes,  such  as 
persistently  calling  members  of  die 
public  at  unreasonable  houre  of  the  day 
and  night 

The  Commissiim  also  believes  that  the 
addition  of  Rule  2211,  requiring  a 
membw  or  person  associated  wdth  a 
monber  to  promptly  disclose  to  the 
called  person  in  a  clear  and 
conspicuous  manner  the  caller's 
identity  and  firm,  telephone  number  or 
address  at  v^ch  the  caller  may  be 
contacted,  and  that  the  purpose  of  the 
call  is  to  scdidt  the  purchase  of 
securities  or  related  services,  is 
appropriate.  By  requiring  the  caller  to 
idmtii/  himself  m  hnself  and  the 
purpose  of  the  call,  the  Rule  assists  in 
the  prevention  of  fraudulent  and 
manipulative  acts  and  practioes  by 
providing  Investois  vrith  infosmation 
necessary  to  make  an  infonned  decision 
wh«i  purchasing  securities.  Moreover, 
by  requiring  the  assodatad  person  to 
identify  the  firm  for  ^lich  he  or  she 
works  and  the  telephone  number  at 
address  at  which  the  caller  may  be 
contacted,  the  Rule  encourages 
resptmsible  use  of  the  telephone  to 
market  securities. 

The  Commission  also  believes  that 
Rule  2211,  creating  exemptions  from  the 
time-of-day  and  disclosure  requirements 
for  telephone  calls  by  associated 
pwsons,  or  other  associated  persons 
acting  at  the  direction  of  such  perscms, 
to  certain  categmies  of  "existing 
custmners"  is  appropriate.  The 
Commission  believes  it  is  appropriate  to 
create  an  exemption  for  calls  to 
customers  with  whom  there  are  existing 
relationships  in  oder  to  accommodate 
personal  and  timely  contact  With  a 
bipker  who  can  be  presumed  to  know 
when  it  is  convenient  for  a  custmner  to 
respond  to  telephone  calls.  Moreovw, 
sudi  an  exemption  also  may  be 
necessary  to  accommodate  trading  with 
customers  in  multiple  time  zones  across 
the  United  States.  The  Commission, 
however,  believes  that  the  exemption 
from  the  time-of-day  and  disclosure 
requirements  should  be  limited  to  calls 
to  persons  with  whom  the  broker  has  a 
minimally  active  relationship.  In  this 
regard,  tlra  Commission  believes  that 
Rule  2211  achieves  an  appn^riate 
balance  between  providii^  protection 
for  the  public  and  the  members'  interest 
in  competing  for  customers. 


The  Commission  also  believes  that  the 
amendment  to  Rule  3110.  requiriiiK  that 
a  member  or  person  associated  with  a 
member  obtain  from  a  customer,  and 
maintain  for  three  years,  express  written 
authorization  when  submitting  for 
paymmit  a  check,  draft,  or  other  fonn  of 
negotiable  paper  drawn  on  a  customer's 
f?hiM:l"'<g,  savings,  share  or  similar 
account,  is  appropriate.  The 
Commissi(m  notes  that  by  requiring  a 
member  or  person  associated  with  a 
member  to  obtain  exjuess  writtm 
authorization  from  a  customer  in  the 
above-mentioned  circumstances  assists 
in  the  prevention  of  fraudulent  and 
manipulative  acts  in  that  it  reduces  the 
opportunity  for  a  member  or  parson 
associated  with  a  member  to 
misa|)propriate  customers'  funds. 
M(veover,  the  Commission  believes  that 
by  requiring  a  member  or  person 
associated  with  a  member  to  retain  the. 
authorization  for  three  yean.  Rule  3110 
protects  investon  and  the  public 
interest  in  that  it  provides  interested  -  . 
parties  with  the  wility  to  acquire 
information  necessary  to  ensure  that 
valid  auth<mzation  was  obtained  far  the 
transfer  of  a  customer's  funds  fcH'  the 
purchase  of  a  security. 

Finally,  the  Commission  believes  that 
the  proposed  rule  adtieves  a  reasonable 
baknce  between  the  Commission's 
interest  in  {»ev«iting  membere  from 
engaging  in  deceptive  and  abxisive 
telemarketing  acts  and  the  memben' 
interest  in  amducting  legitimate 
telemarketing  practices. 

The  Commission  finds  good  cause  few 
approving  Amendnmit  Na  3  (Hior  to 
the  thirtieth  day  aftv  the  date  of 
publication  of  nottoe  thereof  in  the 
Federal  Register.  Amendment  No.  3 
simply  clarifies  portions  of  the  proposed 
Rule  and  does  not  raise  any  significsnt 
regulatory  concerns.  Theiefiare,  the 
Commission  believes  that  granting 
accelerated  approval  to  Amendment  No. 
3  is  appropriate  and  consistent  with 
Section  ISA  and  Section  19(bX2)  of  the 
Act 

Interested  persons  are  invited  to 
submit  written  date,  views  and 
arguments  concerning  Amendment  No. 
3.  Persons  fnnHng  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exdiange 
Commisdon,  450  Fifth  Street  N.W., 
Washington,  D.C  20540.  Copies  of  the 
sulnnission,  all  subsequent  Securities 
and  Exchange  Commissifm,  450  Filth 
Street,  N.W.,  Washington.  D.C  20549. 
Cc^es  of  the  submission,  all  subsequent 
amendments,  all  written  statements 
with  rasped  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
ctHnmunications  relating  to  the 
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proposed  ni»  rhiign  twtwawi  the 
CoBHiusioB  md  any  penon.  otbw  than 
thorn  tfut  nay  be  witiibekl  from  dM 
pybiic  in  arrawiawre  with  the 
yw^toiiM  ef  5  U.S.C  592,  wiH  he 
•vailaMe  for  inepectien  ami  c^yhig  in 
the  CoHi«i««ioii'8  Pwbbc  RafBrence 
Room.  Copies  ef  such  filing  wifl  elso  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  NASD.  All 
subiaissicHis  should  refer  to  Pile  No. 
SR-NASD-««-2«  and  shmtldbe 
sfibinittod  by  Juumy  9, 1W7. 

R  is  thwe^in  ordered,  pursuant  te 
Sactira  19<bM2)  of  the  Act.»>  that  the 
proposed  rule  change  (SR-NASD-9S- 
28),  as  amended,  as  approved. 

For  the  Coramission,  by  the  Divisian  sf 
Mvket  Rsgiiirtton.  pununt  to  delegated 
nitherity." 
tH.1 


Deputy  Secrelary. 

(FR  Doc  96-31723  Filed  12-12-M;  8:4S  BOl] 


SOCIAL  SECtJRmr  AOMMSTRAtlON 
AQWicy  hifoinwIkNi  CoNediofi 

ACnVllWK  IfOpOBKI  wnMBDOn 


The  Social  Security  Administration 
publishes  a  list  of  information  collection 
packages  that  will  require  submission  to 
the  Office  of  Management  and  Budget 
(OMB)  for  clearance  in  compliance  with 
Public  Law  104-13  eCbctive  October  1. 
1995,  The  Papwwork  Reduction  Act  of 
1995.  The  information  collection  listed 
below  requires  extension  of  the  current 
OMB  approval: 

1.  Letter  to  Employer  Requesting 
Wage  Information — 096O-0138.  The 
infcHToation  collected  on  farm  SSA- 
L4201  is  used  by  the  Social  Security 
Administration  to  determine  eligibility 
and  proper  payment  for  Supplemental 
Security  Income  (SSI)  applicants/ 
recipients.  The  respondents  are 
employers  of  applicants  forand 
recipients  of  SSI  payments. 

To  receive  a  copy  of  the  formfs)  or 
clearance  packages(s),  call  the  SSA 
Reports  Clearance  Officer  on  (410)  965- 
4125  or  write  to  her  at  the  address  listed 
below.  Written  comments  and 
recommendations  regarding  information 
colleoti(ms  should  be  sent  within  60 
days  from  the  date  of  this  publication 
directly  to  the  SSA  Reports  Clearance 
OfBcer  at  the  following  address:  Social 
Security  Administration,  DCFAM,  Attn: 
Judith  T.  Hasche.  l-A-21  Operations 


liaMiBg,  8401  Secuatty  Bl«4. 
BaJtiaoora,  MD  21235.  v  ~  ° 

fit  addMoa  t»  yiMir  cfHnaMfits  I 
•ocwwgr  ef  Aa^fMcy's  hwdea 


I  the 


Its  OB 


pfactteal  Htifity:  ways  to  enhanca  ita 
quaUty,  utility  aid  clarity;  and  on  ways 
to  rainiBBize  bufdea  on  respondeots, 
including  the  use  of  auteraated 
collection  techaiqiMe  ar  ether  Csras  of 
infoiaiatiea  tachnelogy. 


Bepormdemmtee  Officer.  Social  SeauHy 
AeminintruUon. 

fFR  Ooc.  »-3l8<W  nied  12-12-M;  •:4S  am) 


BCMIITM0fff  O^  TNAIMPOflTATION 


Ale  Traffic  Coiilral  Towen  JMfed  ^ . . 
yamniili  ArkMi^M:  tkil^td     Zl  "' 

DeccmmissionbiQ  ?..  li..,«;. - 

AOENcr:  Federal  Aviatfon     "'^  T^"   '  - 
Adnunistratiaii  [FAA],  DOT. 

summary:  Notice  is  hereby  giv«i  that  on 
or  about  Decambar  27, 1996,  the  Airport 
Traffic  Control  Tower  at  Waat  Memphis. 
Arkansas  will  be  decommiasioned.  This 
infcHmation  will  be  reflected  in  the  FAA 
QrganizaticMi  Statement  the  next  time  it 
is  issued. 

49  VS.C.  134S,  1354(a);  439  U.S.C.  106(g) 
Issued  in  Port  Worth,  Texas,  on  December 
6. 1996. 

QyimU.Oaiatt,Jr^  v  '.''  "t* 

Regional  Administrator,  Souihwesi  Wegfon. 
(PR  Doc.  96-31729  FUed.l2-i2.-96;.e:45  am] 
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Notice  Of  Intent  to  Rule  on  Application 
To  Irapoee  and  Uae  the  Revenue  from 
a  Pasaenger  FadHty  Charge  (PFC)  at 
Nashville  hitematlonal  Airport, 
Nashville,  TN 


V  »». 


-■  />i . 


AQENCY:  Federal  Aviation 

Administration  (FAA).  DOT.       -i. 

action:  Notice  of  intent  to  rule  dt 
application.  -* 


»j^*> 


...•«>•.-» 


>*isu.s.cS7ai(bX2). 

>*  17CFR  20a3O-3(iXl2)  (1«»4). 


SUMMARV:  The  FAA  proposes  to  rule  and 
invites  public  comment  the  application 
to  impose  and  use  the  revenue  from  a 
PFC  at  Nashville  International  Airport 
under  the  provisions  of  the  Aviation 
Safety  and  Capacity  Expansion  Act  of 
1990  (Title  IX  of  the  Omnibus  Budget 
Reconciliation  Act  of  1990)  (Public  Law 
101-508)  and  Part  158  of  the  Federal 
Aviation  Regulations  (14  CFR  Part  158). 


•Am:  CoHmants  oMist  be  ■eceived  sb 
or  hefore  January  13. 1997. 
AOBMSSaO:  Comments  on  this 
mpfiictHimm  aaay  ha  ■■ilsd  ar  deHveni 
ia  MpUcato  te  the  FAA  at  Ibe  ibllowteg 
address:  Mmb^s  Airports  DisMct 
Office.  2»51  Dfarectors  Cove.  Suite  #3, 
Memphis.  TN  38131-0301. 

In  addition,  one  copy  of  any 
comments  submitted  to  the  FAA  roust 
be  mailed  ar  delivered  to  Genera) 
WilUan  G.  Meoro.  ft.,  President  of  the 
Metropolitan  Nashville  Airport 
AuthcHTity  at  the  following  address: 
Metropolitan  Nashville  Airpmt 
Authority,  One  Terminal  Drive,  Suite 
501,  Naritville,  Tennessee  37214-4114. 

Air  carriers  and  foreign  air  carriers 
may  suinoit  copies  of  written  ommiento 
previously  provided  to  the  Metropolitan 
Nashville  Airport  Authority  undor 
section  158.23  of  Part  158. 

RM  FURTHER  MFORMATION  COttTACTt 
Mr.  Charles  L.  Harris,  Airport  Program 
Manager,  Memphis  Airports  District 
Office,  2851  Directore  Cove,  Suite  3. 
Memphis,  Tennessee  38131-0301; 
telephone  number  901-544-S495.  Hie 
application  may  be  reviewed  in  person 
at  this  location. 

SUPPLEMBfTARY  MFORMATION:  The  FAA 
proposes  to  rule  and  invites  public 
commmt  on  the  application  to  impose 
and  use  the  revenue  firom  a  PFC  at 
Nashville  International  Airport  under 
provisions  of  the  Aviation  Safety  and 
Capacity  Expansion  Act  of  1990  (Title 
IX  of  the  Omnibus  Budget 
Reconciliation  Act  of  1990)  (Public  Law 
101-508)  and  Part  158  of  the  Federal 
Aviation  Regulations  (14  CFR  Part  158). 

On  Decen^MT  6, 1996.  the  FAA 
determined  that  the  applicatioato 
impose  and  use  the  revenue  from  a  PFC 
submitted  by  the  Metropolitan  Nashville 
Airport  Authority  was  substantially 
complete  within  the  requirranents  of 
section  158.25  of  Part  158.  The  FAA 
will  approve  or  disapprove  the 
apidication,  in  whole  or  in  part,  no  later 
than  March  6, 1997. 

The  following  is  a  brief  overview  of 
the  application. 

PFC  application  number  97-03-C- 
00-BNA. 

Level  of  the  proposed  PFC:  $3.00. 

Proposed  chcugie  effective  date: 
January  1,2002. 

Proposed  charge  expiration  date: 
March  15,  2002. 

Total  estimated  PFC  revmtue: 
$1,475,000.  -^  .• 

Total  amount  of  Use  approval 
requested  in  this  application: 
$1,475,000. 

Brief  description  of  proposed 
projectls):  Multiple  User  Plight 
Information  Display  System. 
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Class  or  classes  of  air  comers  which 
the  public  agency  has  requested  not  be 
required  to  collect  PFCs:  Part  135  (air 
taxi)  operators. 

Any  person  may  inspect  the 
application  in  person  at  the  FAA  office 
listed  above  under  FOR  FURTHER 
INFORMATION  CONTACT. 

In  addition,  any  person  may,  upon 
request,  inspect  the  application,  notice 
and  other  documents  germane  to  the 
application  in  person  at  the 
Metropolitan  Nashville  Airport         I 
Authority. 

Issued  in  Msmphis,  Tennessoe,  on 
December  6, 1996.  |  '    , 

La  Verne  F.  Reid, 

Manager,  S4emphis  Airports  District  Office. 
[PR  Doc  96-31730  Filed  12-12-96;  8:45  am] 

MLLMQ  OOM4t10-13-M 


National  Higtiway  Traffic  Safety     [ 
Administration 

[NHTSA  Docket  No.  9»-123-N01] 

Proposed  Information  Cdlaction 
Comment  Request;  National  Survey  of 
Drinldng  and  Driving  Attitudes  and 
Behavior:  1997 

AQBCY:  National  Highvray  Traffic 
Safety  Administration,  DOT. 

ACTION:  Notice  and  request  for 
comments  on  data  collection. 

SUMMARY:  More  than  300,000  persons 
were  reported  injured  and  more  than 
17,000  persons  died  in  alcohol-related 
motor  vehicle  crashes  in  1995,  (Traffic 
Safety  Facts:  1995,  NHTSA-National 
Center  for  Statistics  and  Analysis). 
NHTSA  is  committedf  to  the 
development  of  efiiactive  programs  to 
reduce  the  incidence  of  these  crashes.  In 
order  to  properly  plan  and  evaluate 
programs  intended  to  reduce  alcohol- 
impaired  driving,  the  agency  needs  to 
periodically  update  its  knowledge  and 
understanding  of  the  public's  attitudes 
and  behaviors  with  respect  to  drinking  ^ 
and  driving.  To  gather  these  key  data, 
NHTSA  intends  to  administer  a 
modified  version  of  the  National  Survey 
of  Drinking  and  Driving  Attitudes  and 
Behavior  (NSDDAB)  in  1997  to  a  ^  . 
national  probability  sample  of  the 
driving  age  public.  The  purpose  of  this 
notice  is  to  invite  public  commmt  on 
this  study. 

DATB:  Written  comments  must  be 
submitted  on  or  before  F^ruary  17, 
1997. 


I:  Direct  all  written  comments 
to  National  Highway  Traffic  Safoty 
Administration.  Docket  Section,  Room 
5111,  Docket  *  9&-123-N01, 400 


Seventh  St..  S.W.,  Washington,  DC 
20590. 

FOR  FURTHER  INFORMATION  CONTACT:  Paul 
J.  Tremont,  Ph.D.,  Contracting  Officer's 
Technical  Representative,  Office  of 
Research  and  Traffic  Records  (NTS-31), 
400  Seventh  St.,  S.W.,  Washington.  DC 
20590. 

SUPPLEMENTARY  INFORMATION: 

I.  Abstract 

In  1991,  NHTSA  conducted  the  first 
in  a  series  of  biennial  surveys  of  the 
driving-age  public  (16  or  older)  to 
identify  patterns  and  trends  in  public 
attitudes  and  behaviors  towards 
drinking  and  driving.  The  proposed 
study,  to  be  administered  in  the  3rd 
quarter  of  1997,  will  collect  data  on 
topics  included  in  the  first  three  studies 
(and  several  additional  topics), 
induing:  frequency  of  drinking  and 
driving  and  of  riding  with  an  impaired 
driver,  ways  to  prevent  drinking  and 
driving,  enforcement  of  drinking  driving 
laws  including  the  use  of  sobriety 
checkpoints,  understanding  of  BAC 
levels  and  legal  limits,  and  crash  and 
injury  experience. 

n.  Method  Of  Data  Collection 

The  survey  will  be  administered  by 
telephone  to  a  national  probability 
sample  of  the  driving  age  public  (aged 
16  years  or  older  as  of  their  last 
birthday).  Participation  by  respondents 
is  voluntary.  The  interview  is 
anticipated  to  average  20-25  minutes; 
for  non-drinkers  and  non-drivers  the 
interview  will  average  below  20 
minutes,  while  for  drinkeislrivers  it 
will  average  slightly  over  20  minutes. 

Interviewers  will  use  computer 
assisted  telephone  interviewing  to 
reduce  survey  administration  time  and 
to  minimize  data  collection  errors.  A 
Spanish-language  questionnaire  and  bi- 
lingual interviewers  will  be  used  to 
reduce  language  barriers  to 
participation.  All  respondent's  results 
will  remain  anonymous  and  completely 
confidential.  Participant  names  are  not 
collected  during  the  iirterview  and  the 
telephone  number  used  to  reach  the 
respondent  is  separated  from  the  data 
record  prior  to  its  entry  into  the 
analytical  database. 

m.  Use  of  Findings 

The  findings  will  assist  NHTSA  in 
addressing  the  problem  of  alcohol- 
impaired  driving  and  in  formulating 
programs  and  reoonunendations  to 
Congress.  NHTSA  will  use  the  findings 
to  identify  areas  to  target  current 
programs  and  activities  to  achieve  the 
greatest  benefit,  to  develop  new 
programs  to  decrease  the  likelihood  of 


drinking  and  driving  behaviors,  and  to 
provide  informational  support  to  states, 
localities,  and  law  enforcement  agencies 
that  will  aid  them  in  their  efforts  to 
reduce  drinking  and  driving  crashes  and 
fatalities. 

IV.  Data 

OMB  Number:  None. 

Fonn  Number:  None. 

Type  of  Review:  R^ular  submission. 

Affected  Public:  The  non- 
institutionalized  population  of  the 
United  States  aged  16  and  older  living 
in  telephone  households. 

Estimated  number  of  respondents: 
4000. 

Estimated  time  per  survey  respondent: 
20  minutes. 

Estimated  total  burden  hours:  1.333. 

Estimated  total  cost  of  profect 
including  survey  component:  $53.29  per 
survey  resp<mdent. 

V.  Paperwork  Reduction  Act 

This  notice  and  request  for  comments 
is  being  conducted  in  compliance  with 
the  Paperwork  Reduction  Act  of  1995. 
Public  law  104-13  (44  U.S.C. 
3506(c)(2)(A)). 

VI.  Request  for  Comments 

Comments  are  invited  on  (a)  The 
appropriateness  of  the  approach  to 
meeting  the  objectives  of  the  study,  (b) 
the  types  of  questions  that  should  be 
asked  of  respondents,  (c)  ways  to 
enhance  the  quality,  utility,  and  clarity 
of  the  information  collected,  (d)  the 
accuracy  of  the  burden  estimate,  (e) 
ways  to  minimize  the  burden  of  the 
collection  of  information  on  the 
respondents. 

Comments  submitted  in  respcmse  to 
this  notice  will  be  stmomarized  and/or 
included  in  the  request  for  OMB 
approval  of  this  information  collection. 
Copies  of  all  comments  will  be  placed 
in  Docket  96-123,  Notice  1,  in  the 
NHTSA  Docket  Section  in  Room  5111, 
Nassif  Building,  400  7th  Street.  S.W., 
Washington,  DC  20590  and  will  become 
a  matter  of  public  record. 

Issued  on:  November  22, 1996. 
James  H.  Hedfamd, 

AssociatB  Administrator  fix^  Traffic  Safety 
Pro-ams,  National  Midway  Traffic  Safety 
Administration. 
[PR  Doc  96-31483  Piled  12-12-96;  8:45  am] 


[Doetat  Na  M-oeS;  Nodoe  No.  1] 


AQGNCV:  National  Highway  Traffic 
Safety  Administration  (NHTSA),  DOT. 
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ACnOfC  Request  for  public  conunent  on 
proposed  collections  of  information. 

summary:  This  notice  solicits  public 
comments  on  continuation  of  the 
requirement  for  the  motor  vehicle 
glazing  manufacturer  numbers. 

Before  a  Federal  agency  can  collect 
certain  information  from  the  public,  it 
mxist  receive  approval  from  the  Office  of 
Management  and  Budget  {OMB).  Under 
new  procedures  established  by  the 
Paperwork  Reduction  Act  of  1995, 
before  seeking  OMB  approval.  Federal 
agencies  must  solicit  public  comment 
on  proposed  collections  of  infonnation, 
including  extensions  and  reinstatements 
of  previously  approved  collections. 

This  document  describes  the 
collection  of  the  identity  of  new  motor 
vehicle  glazing  manufiBcturers  and  the 
assignment  of  a  unique  identification 
number  to  each  prime  glazing 
manufacturer,  for  which  NHTSA 
intends  to  seek  OMB  approval. 

DATES:  Comments  must  be  received  on 
or  before  February  11. 1997. 

ADDRESSES:  Comments  must  refer  to  the 
docket  and  notice  numbere  cited  at  the 
beginning  of  this  notice  and  be 
submitted  to  Docket  Section,  Room 
5109,  NHTSA,  400  Seventh  St.  S.W., 
Washington.  D.C.  20590.  Please  identify 
the  proposed  collection  of  infonnation 
for  which  a  comment  is  provided,  by 
referencing  its  OMB  Clearance  Number. 
It  is  requested,  but  not  required,  that  1 
original  plus  2  copies  of  the  comments 
be  provided.  The  Docket  Section  is  open 
on  weekdajrs  from  9:30  sjn.  to  4.'00  p.m. 

FOR  FURTNBt  MFORMATKM  CONTACT: 
Complete  copies  of  each  NHTSA  request 
for  collection  of  information  approval 
may  be  obtained  at  no  charge  frtmi  Mr. 
Ed  Kosek,  NHTSA  Information 
Collection  Clearance  Officer,  NHTSA, 
400  Seventh  Street.  S.W.,  Room  6123, 
Washington.  D.C  20590.  Mr.  Kosek's 
telephone  number  is  (202)  366-2589. 
Please  identify  the  relevant  collection  of 
information  by  referring. to  its  OMB 
Clearance  Number. 

8UPPLEMB«TARY  MFORMATKM:  Under  the 
Paperwork  Reduction  Act  of  1995, 
before  an  agency  submits  a  pro{>osed 
collection  of  information  to  OMB  for 
approval,  it  must  publish  a  document  in 
the  Federal  Register  providing  a  60-day 
comment  period  and  otherwise  consult 
with  members  of  the  public  and  affected 
agencies  concerning  each  proposed 
collection  of  information.  The  OMB  has 
promulgated  regulations  describing 
what  must  be  included  in  such  a 
document.  Under  OMB's  regulations  (at 
'5  CFR  1320.8(d)),  an  agency  must  ask 
for  public  comment  on  the  following: 


(i)  whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
pwformance  of  the  functions  of  the 
agency,  including  whether  the 
information  will  have  practical  utility; 

(ii)  the  accuracy  of  the  agency's 
estimate  of  the  burden  of  the  proposed 
collection  of  information,  including  the 
validity  of  the  methodology  and 
assumptions  used: 

(iii)  now  to  enhance  the  quality, 
utility,  and  clarity  of  the  information  to 
be  collected;  and 

(iv)  how  to  minimize  the  burden  of 
the  collection  of  infonnation  on  those 
who  are  to  respond,  including  the  use 
of  appropriate  automated,  electronic 
medianical,  or  other  technological 
collection  techniques  ot  other  forms  of 
infonnation  technology,  e.g.,  permitting 
electronic  submission  of  responses. 

In  compliance  with  these 
requirements,  NHTSA  asks  public  '  - 
comment  on  the  following  proposed 
collections  of  infonnation: 

Assigning  Code  Numbers  to  Glaziiig 
Mewnliiiilurers 

FMVSS  20S  SectioB  6,  Certification  and 
Maridngs 

Type  of  Request — Extension  of  a 
currently  approved  collection. 

OMB  aearance  Number— 2127-O03S. 

Point  Number— This  collection  of 
infonnation  uses  no  standard  form. 

Requested  Expiration  Date  of 
Approval — ^Three  years  bom  the       * 
approval  date. 

Summary  of  the  Collection  of 
Information — NHTSA  requires  each 
new  motor  vehicle  glazing  manufacturer 
to  request  and  be  assigned  a  unique 
mark  or  number.  This  number  is  then 
used  by  the  manufacturer  as  their 
unique  company  identification  on  their 
self-certification  label  on  each  piece  of 
motor  vehicle  glazing. 

Description  of  the  need  for  the 
information  and  proposed  use  of  the 
infonnation — In  order  to  ensure  glazing 
and  motor  vehicle  manufacturers  are 
complying  with  Federal  Motor  Vehicle 
Safety  Standard  Number  205,  "Glazing 
Materials,"  NHTSA  requires  a 
certification  label  on  each  piece  of  >  a 
glazing.  As  part  of  that  certificatitm'" 
label,  the  company  must  identify  itself 
with  the  simple  two  or  three  digit 
number  assigned  by  the  agency.  Failure 
to  clearly  identify  the  manufiictiirer 
would  make  the  certification  label  and 
therefore  the  safety  standard  compliance 
unenforteable. 

Description  of  the  Likely  Respondents 
(Including  Estimated  Number,  and 
Proposed  Frequency  of  Response  to'the 
Collection  of  Infonnation)— NKTS A 
anticipates  that  approximately  21  new 


prime  glazing  manufacturers  per  year 
will  contact  the  agency  and  request  a 
manufsctiuer  identification  number. 
These  new  glazing  manufacturers  must 
submit  one  letter,  one  time,  identifying 
their  company.  In  turn,  the  agency 
responds  by  assigning  them  a  unique 
manufacturer  number. 

Estimate  of  the  Total  Annual 
Reporting  and  Record  keeping  Burden 
Resulting  from  the  Collection  of 
Information —  NHTSA  estimates  that 
each  manufactiver  %vill  need  one-half 
hour  to  prepare  a  letter  at  a  cost  of 
$20.00  per  hour.  Thus,  the  number  of 
estimated  reporting  burden  hours  a  year 
on  manufacturere  10.5  hours,  at  a  total 
cost  of  $210. 

Anlliority:  44  U.S.C  3S06(c):  delegation  of 
authority  at  49  CFR  1.50. 

Dated:  August  30. 1M6. 
Fakrida  BrMUn. 

Acting  Associate  Administrator  fm  Safety 
PBtfarmance  Standards. 

IFR  Ooc  96-31746  Filed  12-12-96;  8:45  am] 


Surface  Transportation  Board 

[8TB  nnwioe  Dodnt  No.  33140] 

Cotumbia  Basin  Railroad  Company, 
Inc. — Exemption  To  Lease  and 
Operate— Burlington  Nortttem  Railroad 
Co.  and  BNSF  Acquisition,  Inc. 

Columbia  Basin  Railroad  Company, 
Inc  (CBRC),  a  non-carrier,  has  filed  a 
verified  notice  of  exemption  under  49 
CFR  1150.31  to  lease  and  operate  the 
following  rail  lines:  (1)  Connell  (MP 
188.9)  to  Wheeler,  WA  (MP  147.3);  (2) 
Bassett  )unction  (MP  0.0)  to  Schrag,  WA 
(MP  12.50);  (3)  Moses  Uke  (MP  18.3)  to 
Sieler,  WA  (MP  5.0);  and  (4)  Sieler  (MP 
5.0)  to  Wheeler.  WA  (MP  0.0). 
According  to  CBRC,  it  will  lease  a  total 
of  65.4  miles  of  the  lines  which  were  to 
be  acquired  by  Burlington  Northern 
Raikoad  Company  (BNRR)  and  BNSF 
Acquisition  Inc.  when  they 
consummated  the  transaction 
authorized  in  Burlington  Northern  Santa 
Fe  Corporation.  BNSF  Acquisition 
Corp.,  and  Burlington  Northern  Railroads 
Company — Control — Washington 
Central  RaibxMd  Company.  Inc.,  STB 
Finance  Docket  No.  32974  (STB  served 
Oct.  25. 1996).  In  addition.  CBRC  will 
acquire  trackage  rights  to  provide  local 
and  overhead  freight  service  over 
BNRR's  13-mile  line  between  Warden 
(MP  1976.0)  and  Othello.  WA  (MP 
1969.(H.    '"-   -    -  ."     '■    r»  -*)  * 

The  transaction  was  expected  to  lie    " 
consummated  on  or  after  December  4. 
1996  contemporaneously  with  the 
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transaction  in  STB  Finance  Docket  No. 
32974. 

If  the  verified  notice  contains  false  or 
misleading  information,  the  exemption 
is  void  ab  initio.  Petitions  to  revoke  the 
exemption  under  49  U.S.C.  10502(d) 
may  be  filed  at  any  time.  The  filing  of 
a  petition  to  revoke  will  not 
automatically  stay  the  transaction. 

An  original  ana  10  copies  of  all 
pleadings,  referring  to  STB  Finance 
Docket  No.  33140,  must  be  filed  with 
the  Surface  Transportation  Board,  Office 
of  the  Secretary,  Case  Control  Branch, 
1201  Constitution  Avenue,  N.W., 
Washington,  DC  20423.  In  addition,  a 
copy  of  each  pleading  must  be  served  on 
Mark  H.  Sidman,  1350  New  York 
Avenue.  N.W..  Suite  800,  Washington. 
DC  20005-4797. 

Decided:  December  6, 1996. 

By  the  Board,  David  M.  Konschnik, 
Director.  OfBce  of  Proceedings. 
Vernon  A.  Wiffians, 
Secmtary. 
(PR  Doc  96-31712  Filed  12-12-96;  8:45  am] 

BNJJNQ  CODC  4ai<-0»-P 


DEPARTMENT  OF  THE  TREASURY 

Submission  for  OMB  Review; 
ComnMfit  Request 

December  4, 1996. 

The  Department  of  Treasury  has 
submitted  the  following  public 
information  collection  requirementts)  to 
OMB  for  review  and  clearance  under  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13.  Copies  of  the 
submission(s)  may  be  obtained  by 
calling  the  Treasury  Bureau  Clearance 
Officer  listed.  Comments  regarding  this 
information  collection  shoidd  be 
addressed  to  the  OMB  reviewer  Usted. 
and  to  the  Treasury  Department 
Clearance  Officer,  Department  of  the 
Treasury,  Room  2110, 1425  New  York 
Avenue,  NW.,  Washington,  IXI 20220. 

Bureau  of  Alcidiol,  Tobacco  and     .. 
Fireanns  (BATF)  |W 

OMB  Number:  1512-0081 
Fonn  Nimtber:  ATF  F  5130.22  and 
ATF  F  5230.23 
Type  of  Review:  Extension 
Title:  Brewer's  Bond  (5130.22);  and 
Brewer's  Bond  Continuation  Certificate 
(5130.23) 

Description:  The  Brewer's  Bond.  ATF 
F  5130.22,  is  executed  by  a  brewer  and 
surety  company  to  ensure  pajmient  of 
the  excise  tax  on  beer  removed  firom  the 
brewery.  The  Continuation  Certificate. 
ATF  F  5130.23,  is  executed  by  a  laewer 
or  surety  company  to  continue  in  eSact 
the  coverage  of  a  Brewer's  Bond  by  the 
surety  company.  ■j«.V'  ■"■  jj  -. 


Respondents:  Business  or  other  for- 
profit 

Estimated  Number  of  Respondents: 
280 

Estimated  Burden  Hours  Per 
Respondent:  1  hour 

Frequency  ^  Response:  On  occasion 

Estimated  Total  Reporting  Burden: 
280  hours 

OMB  Number:  1512-0341 

Form  Number:  ATF  REC  5150/8 

Type  of  Review:  Extension 

Title:  Stills:  Notices,  Registraticm,  and 
Records 

Description:  The  information 
collection  is  used  to  account  for  and 
regulate  the  distillation  of  distilled 
spirits  to  protect  the  revenue  and  to 
provide  identification  of  distillers. 

Respondents:  Business  or  other  for- 
profit 

Estimated  Number  of  Recordkeepers: 
10 

Estimated  Burden  Hours  Per 
Recordkeeper:  30  minutes 

Frequency  of  Response:  On  occasion 

Estimated  Total  Recordkeeping 
Burden: 21  hours 

Clearance  Officer:  Robert  N.  Hogarth 
(202)  927-8930,  Bureau  of  Alcohol, 
Tobacco  and  Firearms,  Room  3200,  650 
Massachusetts  Avenue.  N.W.. 
Washington,  DC  20226. 

OMB  Reviewer:  Alexander  T.  Hunt 
(202)  395-7860,  Office  of  Management 
and  Budget,  Room  10202,  New 
Executive  Office  Building,  Washington, 
DC  20503. 
Lois  K.  HoUaiid, 

Departmental  Reports  Management  Officer. 
(PR  Doc.  96-31691  Filed  12-12-96;  8:45  am] 
MUMQ  COM  4»I»-»I-P 


Submission  to  OMB  for  Review; 
Commsnt  Request 

December  4, 1996 

The  Deptutment  of  Treasury  has 
submitted  the  following  public 
information  collection  requirement(s)  to 
OMB  for  review  and  clearance  under  the 
Pa^rworic  Reduction  Act  of  1995, 
Public  Law  104-13.  Copies  of  the 
submissionts)  may  be  obtained  by 
calling  the  'Treasury  Bureau  Clearance 
Officer  listed.  Comments  regarding  this 
information  collection  shoidd  be 
addressed  to  the  OMB  reviewer  listed 
and  to  the  Treasury  Department 
Clearance  Officer,  Department  of  the 
Treasury.  Room  2110. 1425  New  York 
Avenue.  NW.,  Wadiington,  DC  20220. 

Internal  Revenue  Service  (IRS) 

OMB  Number:  New 

Form  Number:  IRS  Form  941  TeleFile 

Type  ^Review:  New  collection 

Title:  Employer's  Quarterly  Federal  Tax 

\  Return 


Description:  Form  941  TeleFile  is  used 
by  employers  to  report  by  phone 
payments  made  to  employees  subject 
to  income  and  social  security  and 
Medicare  taxes  and  the  amounts  of 
these  taxes. 

Respondents:  Business  or  other  for- 
profit.  Not-for-Profit  institutions. 
State,  Local  or  Tribal  Government 

Estimated  Number  of  Respondents/ 
Recordkeepers:  68.480 

Estimated  Burden  Hours  Per 
Respondent/Recordkeeper: 
Recordkeeping — 4  hr.,  4  mjn. 
Learning  about  the  law  or  the  form — 

6  min. 
Preparing  the  woricsheet — 10  min. 
TeleFile  phone  call — 12  min. 

Frequency  of  Response:  Quarterly 

Estimated  Total  Reporting/ 
Recordkeeping  Burden:  1,243.597 
hours 

Clearance  Officer:  Garrick  Shear  (202) 
622-3869,  Internal  Revenue  Service, 
Room  5571. 1111  Constitution 
Avenue,  N.W..  Washington,  DC 
20224. 

OMB  Reviewer:  Alexander  T.  Hunt 
(202)  395-7860,  Office  of 
Management  and  Budget,  Room 
10226,  New  Executive  Office 
Building.  Washington.  DC  20503. 

Loia  K.  Holland. 

Departmental  Reports  Management  Officer. 

(PR  Doc.  96-31692  Filed  12-12-96;  8:45  am] 
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Submission  for  OMB  Review; 
Comment  Request 

December  4. 1996. 

The  Department  of  Treasury  has 
submitted  the  follovnng  public 
information  collection  requirement(s)  to 
OMB  for  review  and  clearance  under  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13.  Copies  of  the 
submission(s)  may  be  obtained  by 
calling  the  Treasury  Bureau  Cleaianoe 
Officer  listed.  Comments  regarding  this 
information  collection  shoidd  be 
addressed  to  the  OMB  reviewer  listed 
and  to  the  Treasury  Department 
Clearance  Officer.  Department  of  the 
Treasury.  Room  2110, 1425  New  Yoric 
Avenue,  NW.,  Washington,  DC  20220. 

Departmental  Office/Office  of  Data 
Managemoit 

OMB  Number:  1505-0016 

Form  Number:  Intonational  Capital 

FormBQ-1 
Type  of  Review:  Extension 
TiUe:  Treasury  International  Capital 
Form  BQ-1.  Part  1— Banks'  Own 
Claims  and  Selected  Claims  of  Broker 
or  Dealer  on  Foreigners;  Part  2 — 
Domestic  Customers'  Claims  on 
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Foreignera  Held  by  Reporting  Bank, 
Broker  or  Dealer,  Payable  in  Dollars 

Description:  Form  BQ-1  is  required  by 
law  (22  use  QSa,  22  USC  286f  and 
3103).  It  is  desired  to  collect  timely 
and  reliable  information  on 
international  capital  movements, 
including  data  on  dollar  claims  of 
U.S.  banks,  other  depository 
institutions,  brokers  and  dealers,  and 
of  their  domestic  custcHuers,  vis-a-vis 
foreigners. 

Respondents:  Business  or  other  foi^ 
profit 

Estimated  Number  of  Respondents:  800 

Estimated  Burden  Hours  Per 
Respondent:  4  hours 

Frequency  of  Response:  Quarterly 

Estimated  Total  Reporting  Burden: 
12.800  hours 

Oearance  Officer.  Lois  K.  Holland  (202) 
622-1363,  Departmental  Offices, 
Room  2110, 1425  New  York  Avenue, 
NW.,  Washington.  DC  20220. 

OMB  Reviewer:  Alexander  T.  Hunt  (202) 
395-7860.  Office  of  Management  and 
Budget.  Ro<Bn  10202.  New  Executive 
Office  Building,  Washington.  DC 
20503. 

LoisK.Holl«Bd. 

Departmental  Reports  Management  Officer. 

[FR  Doc  96-31693  Filed  12-12-96;  8:45  am) 


Submission  for  OMB  Review; 
Comment  Request 

December  5, 1996. 

The  Department  of  Treasury  has 
submitted  the  following  public 
information  collection  requirement(s)  to 
OMB  for  review  and  clearance  under  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13.  Copies  of  the 
submis8ion(s)  may  be  obtained  by 
calling  the  Treasury  Bureau  Clearance 
Officer  listed.  Comments  regarding  this 
information  collection  should  be 
addressed  to  the  OMB  reviewer  listed 
and  to  the  Treasury  Department 
Clearance  Officer,  E)epartment  of  the 
Treasury.  Room  2110, 1425  New  YoA 
Avenue.  NW..  Washingtcm,  DC  20220. 

Bureau  of  Alcohol,  Tobacco  and 
Firearms  (BATF) 

OMB  Number:  1512-0022 

Form  Number:  ATF  Form  5320.20 

Type  of  Review:  Extension 

Title:  Application  to  Transport  Interstate 
or  Temporarily  Export  Certain 
National  Firearms  Act  (NFA)  Firearms 

Description:  This  form  is  used  to  request 
permission  to  move  certain  National 
Firearms  Act  (NFA)  firearms  in 
interstate  or  foreign  commerce. 

Respondents:  Individuals  or  households 

Estimated  Number  of  Respondents:  800 


Estimated  Burden  Hours  Per 
Respondent:  30  minutes 

Frequency  of  Response:  On  occasion 

Estimated  Total  Reporting  Burden:  400 
hours 

OMB  Number:  1512-0027 

Fonn  Number:  ATF  Form  4  (5320.4) 

Type  of  Review:  Extension 

Title:  Application  for  Tax  Paid  Transfer 
and  Registration  of  a  Firearm 

Description:  This  form  must  be 
submitted  to  ATF  to  obtain  approval 
for  tax  paid  transfers  of  National 
Firearms  Act  (NFA)  firearms. 
Approval  of  a  transfer  and  registraticm 
of  a  firearm  to  a  new  owner  are 
accomplished  with  the  information 
supplied  (HI  this  document. 

Respondents:  Business  or  other  for- 
profit.  Individuals  or  households 

Estimated  Number  of  Respondents: 
7.853  p. 

Estimated  Burden  Hours  Pw    ^  . 
Respondent:  4  hours  '-'"' 

Frequency  of  Response:  On  occasion 

Estimated  Total  Reporting  Burden: 
31.412  hours 

OMB  Number:  1512-0028 

Form  Number  ATF  Form  5  (5320.5) 

Type  of  Review:  Extension 

Title:  Application  fat  Tax-Exempt 
Transfer  and  Registration  of  a  Firearm 

Description:  The  National  Firearms  Act 
requires  that  the  information 
contained  on  this  form  be  sulnnitted 
to  the  Secretary  for  a  tax-exempt 
transfer  of  a  National  Firearms  Act 
(NFA)  firearm.  Approval  of  the  form 
amends  the  record  in  the  National 
Firearms  Registration  and  Transfer 
Record  to  show  the  current  ownw  of 
the  firearm. 

i?espondents.- Individuals  or  *^  .. 

households.  Business  cxr  other  for* 
profit,  Federal  Government,  State. 
Local  or  Tribal  Government 

Estimated  Number  of  Respondents: 
62.321  >•. 

Estimated  Burden  Hours  Per 
Respondents:  4  hours 

Frequency  of  Response:  On  occasion 

Estimated  Total  Recordkeeping  Burden: 
498.568  hours 

Clearance  Officer:  Robert  N.  Hogarth 
(202)  927-8930,  Bureau  of  Alcohol, 
Tobacco  and  Firearms,  Room  3200, 
650  Massachusetts  Avenue,  NW.. 
Washington,  DC  20226. 

OMB  Reviewer:  Alexander  T.  Hunt  (202) 
395-7860,  Office  of  Management  and 
Budget,  Room  10202.  New  Executive 
Office  Building.  Washington.  DC 
20503. 

Lois  K.  Holland.  j  ^*    '     .':  *' 

Departmental  Reports  Management  Officer. 

(FR  Doc.  96-31694  Filed  12-12-96;  8i45  omj 
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Submission  tar  OMB  flevlswr; 
Comment  Requsst 

December's,  1996. 

The  Department  of  Treasury  has 
submittec  the  following  public 
information  collection  requirement(8)  to 
OMB  for  review  and  clearance  under  the 
Paperwork  Reduction  Act  of  1995. 
Public  Law  104-13.  Copies  of  the 
sulHnission(8)  may  be  obtained  by 
calling  the  Treasury  Bureau  Clearance 
Officer  listed.  Comments  regarding  this 
information  collection  should  be 
addressed  to  the  OMB  reviewer  listed 
and  to  the  Treasury  Department 
Clearance  Officer,  Department  of  the 
Treasury.  Room  2110. 1425  New  York 
Avenue.  NW..  Washington,  DC  20220. 

Special  Request:  In  order  to  conduct 
the  surveys  described  below  during  the 
January-March  1997  timeframe,  the 
Department  of  the  Treasury  is 
requesting  that  the  Office  of 
Management  and  Budget  (OMB)  review 
and  approve  this  information  collection 
by  December  18, 1996.  To  obtain  a  copy 
of  this  survey,  please  contact  the  IRS 
Clearance  Officer  at  the  address  listed 
below. 

Internal  Revalue  Service  (OtS) 

OMB  Number:  1545-1432 

Project  Number:  M:SP:V  96-023-G 

Type  of  Review:  Revision 

Title:  1996  Income  Verification  Program 
(IVP)  Customer  Satisfaction  Surveys 

Description:  The  objectives  of  this 
survey  are  to  (1)  assess  the  impact  of 
the  VIP  process  on  taxpayers;  (2) 
compare  the  lenders'  level  of 
satisfactions  with  the  traditional 
disclosure  system  and  the  redesigned 
disclosure  system;  and  (3)  identify 
means  of  improving  satisfection  with 
the  IRS  service. 

Respondents:  Individuals  or 
households. 

Estimated  Number  of  Respondents:  203. 

Estimated  Burden  Hours  Per 
Respondent: 
Advance  Letter — 2  minutes 

Initial  Mailing:  Intro  Letter — 2  minutes; 
Questionnaire — 10  minutes 
Postcard  Reminder — 1  minute 
Second  Mailing;  Intro  Letter — 2 
minutes;  Questionnaire — 10 
minutes 

Frequency  of  Response:  Other 

Estimated  Total  Resorting  Burden:  46 
hours. 

Clearance  Officer:  Garrick  Shear  (202) 
622-3869,  hitemal  Revenue  Service, 
Room  5571. 1111  Constitution 
Avenue.  N.W.,  Washington.  DC 
20224. 

OMB  Reviewer:  Alexander  T.  Hunt 
(202)  395-7860.  Office  of 
Management  and  Budget.  Room 
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10202.  New  Executivs  Office 
Building.  Washington.  DC  20503. 
LotoK-HoOand, 

Departmental  lUports  Management  Officer. 
(FR  Doc  96-31695  Piled  12-12-96:  8:45  am] 
■UJHB  OOOC  I 


SubmiaelohforOMB 
Comment  Request 


■>.'  .r 


December  5, 1996. 

tlie  Department  of  Treasury  has 
submitted  the  following  public 
information  collection  requirement(s)  to 
OMB  for  review  and  clearance  undo'  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13.  Copies  of  the 
submission(s)  may  be  obtained  by 
calling  the  Treasury  Biueau  Clearance 
Officer  listed.  Comments  regarding  this 
information  collection  should  be 
addressed  to  the  OMB  reviewer  listed 
and  to  the  Treasury  Department 
Clearance  Officer,  Department  of  the 
Treasury.  Room  2110, 1425  New  York 
Averaie,  NW.,  Washington,  DC  20220. 

Special  Request:  In  order  to  conduct 
the  siuvey  described  below  in  early 
January  1997  timeframe,  the  Department 
of  the  Treastuy  is  requesting  that  the 
Office  of  Management  and  Budget 
(OMB)  review  and  approve  this 
informaticm  collection  by  December  17. 
1996.  To  obtain  a  copy  of  this  survey, 
please  contact  the  IRS  Clearance  Officer 
at  the  address  listed  below. 

Internal  Revenue  Service  (IRS) 

OMB  Number:  1545-1432 

Project  Numbo".  M:SP:V  97-001-G 

Type  of  Review:  Revision 

77t/e:  Portland  Federal/State  Customer 
Satisfaction  Survey 

Description:  To  evaluate  whether  the 
shared  walk-in  site  better  meets  the 
combined  Federal  and  State  tax  issue 
needs  of  the  taxpayer,  a  customer  _ 
satisfaction  survey  has  been       '"'1 
developed  that  will  help  determine 
which  type  of  services  are  most 
needed  and  whether  employee 
training  and  the  services  provided 
needed  to  be  improved.  Also  to  be 
evaluated  is  the  public's  reactioD  to 
the  basic  concept  of  a  shared  walk-in 
area  with  a  view  toward  the  possible 
expansion  to  other  sites  and  for 
extended  periods  of  time. 

Respondents:  Individuals  or  households 

Estimated  Number  of  Respondents:  560 

Estimated  Burden  Hours  Per  .  | .  / 

Hespo/ident:  2  minutes 

Frequency  of  Response:  Other 

Estimated  Total  Reporting  Burden:  19    . 
hours 

Clearance  OBLcer  Garrick  Shear  (202) 
622-3889.  Internal  Revenue  Sssvice. 


Room  5571. 1111  ConstitutioD 
Avenue,  N.W..  Washington.  DC  20224 

OMB  Reviewer:  Alexandra  T.  Himt 
(202)  395-7860.  Office  of 
Management  and  Budget,  Room 
10202.  New  Executive  Office 
Building,  Washington.  DC  20503. 

LoislLHoilaiid. 

Depaitmental  Reports  Manqgsmenf  Officer 

[FR  Doc  96-31696  Filed  12-12-96;  8:45  ami 
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Submission  to  OMB  for  Review; 
Comment  Request 

December  5, 1996. 

The  Department  of  Treasury  has 
submitted  the  following  public 
information  collection  requirement(s)  to 
OMB  for  review  and  clearance  under  the 
Paperwork  Reduction  Act  of  1995. 
Public  Law  104-13.  Copies  of  the 
submission(s)  may  be  obtained  by 
calling  the  Treasury  Bureau  Clearance 
Officer  listed.  Comments  regarding  this 
information  collection  shoiUd  be 
addressed  to  the  OMB  reviewer  listed 
and  to  the  Treasury  Department 
Clearance  Officer,  Department  of  the 
Treasury,  Room  2110. 1425  New  York 
Avenue,  NW.,  Washington,  DC  20220. 

internal  Revenue  Service  (IRS) ' 

OMB  Number:  1545-1500 

Form  Number:  IRS  Form  8850 

Type  of  Review:  Extension 

Title:  Work  Opportunity  Credit  Pre- 
Screening  Notice  and  Certification 
Request 

Description:  A  job  applicant  completes 
and  signs,  under  penalties  of  perjury, 
the  tap  portion  of  the  fonn  to  indicate 
that  he  or  she  is  a  member  of  a 
targeted  group.  If  the  employer  has  a 
beUef  that  the  applicant  is  a  member 
of  a  targeted  group,  the  employer 
signs  tfauB  other  portion  of  the  form 
under  penalties  of  perjury  and 
submits  it  to  the  state  employment 
security  agency  (SESA)  as  part  of  a^ 
written  request  for  certification.      " 

Respondents:  Business  or  other  for- 
profit,  Farms 

Estimated  Number  of  Respondents/ 
Recordkeepers:  85,000 

Estimated  Burden  Hours  Per 
Respondent/Recordkeeper: 
Recordkeeping— 2  hr..  32  min. 
Learning  about  the  law  or  the  fbnn — 

37  min. 
Preparing  and  ««wi<ting  this  form  to  die 
SESA— 33  min. 
Frequency  of  Response:  On  occasion 
Estimated  Total  Reporting/ 
Recordkeeping  Burden:  1,480,000 
hours 
Clearance  Officer.  Garrick  Shear  (202) 
622-3869,  Internal  Revenue  Sovice, 


Room  5571, 1111  Constitution 
Avenue,  N.W.,  Washington,  DC 
20224. 

OMB  Reviewer:  Alexander  T.  Hunt . 
(202)  395-7860.  Office  of 
Management  and  Budget.  Room 
10226,  New  Executive  Office 
Building.  Washington,  DC  20503. 

LotslLHoHaBd, 

Departmental  Reports  Mqnagement  Officer. 

(FR  Doc  96-31697  Piled  12-t2-96;  8:45  am] 


Submission  for  OMB  Review, 
Comment  Request 

December  9, 1996. 

The  Department  of  Treasiuy  has 
submitted  the  following  public 
infonnation  collection  requirement(s)  to 
OMB  for  review  and  clearance  under  the 
Paperworii  Reduction  Act  of  1995. 
Public  Law  104-13.  Copies  of  the 
subnussion(s)  may  be  obtained  by 
calUng  the  Treasury  Bureau  Clearance 
Officw  listed.  Comments  regarding  this 
ioformaticHi  collection  should  be 
addressed  to  the  OMB  reviewer  listed 
and  to  the  Treasury  Department 
Clearance  Officer,  D^Mtrtment  of  the 
Treasury,  Room  2110, 1425  New  York 
Avenue.  NW.,  Washington.  DC  20220. 

Speoal  Request:  In  order  to  conduct 
the  siirveys  described  below  during  the 
mid-January  1997  timeframe,  the 
Department  of  the  Treas\uy  is 
requesting  that  the  Office  of 
Management  and  Budget  (OMB)  review 
and  approve  this  information  collection 
by  Etecember  18, 1996.  To  obtain  a  copy 
of  this  siirvey,  please  contact  th6  IRS 
Clearance  Officer  at  the  address  listed 
below. 

Internal  Revenue  Service  (IRS) 

OMB  Number:  1545-1349 

Project  Number.  SOI-22 

Type_  of  Review:  Revision 

77ue^997  Telephone  Routing 
kiteractive  System  (TRIS)  Application 
Automated  Customer  Satisfaction 
Surveys 

Description:  IRS  will  assess  customer 
satisfaction  and  ease  of  use  of  the 
Telephone  Routing  Interactive  System 
(TRIS)  appUcations  and  measure  how 
easy  callers  find  the  applications  to 
use  by  conducting  sati^Eacticm  Burve}^ 
with  callers  v^o  successfully  use  the 
different  appUcations. 

Respondents;  Individuals  or  households 

Estimated  Number  of  Respondents: 
37.525 

Estimated  Burden  Hours  Per 
Respondent:  1  minute 

Frequency  of  Response:  Other 

Estimated  Total  Reporting  Burden:  625 
hoius 
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Clearance  Officer  Garrick  Shear  (202) 
622-3869,  Internal  Revenue  Service, 
Room  5571. 1111  Omstitution 
Avenue,  N.W.,  Washington,  DC 
20224. 

OMB  Reviewer:  Alexander  T.  Hunt 
(202)  395-7860,  Office  of 
Management  and  Budget,  Room 
10202,  New  Executive  Office 
Building,  Washington,  DC  20503. 

Late  K.  Halland. 

Departmenta}  Reports  Management  Officer. 

(FR  Doc  96-31699  Filed  12-12-96;  8:45  am] 
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Submission  for  om  Raview; 
Commant  Raquast 

Decambw  9, 1996. 

The  Department  of  Treasury  has 
submitted  the  following  public 
information  collection  requiienient(s)  to 
OMB  tar  review  and  clearance  under  the 
Paperwork  Red\iction  Act  of  1995. 
Public  Law  104-13.  Copies  of  the 
submission(8)  may  be  ci)tained  by 
calling  the  Treasury  Bureau  Clearance 
Officer  listed.  Comments  regarding  this 
information  collection  should  be 
addressed  to  the  OMB  reviewer  listed 
and  to  the  Treasury  Department 
Clearance  Officer,  Department  of  the. 
Treasury,  Room  2110, 1425  New  York 
Avenue,  NW.,  Washington,  DC  20220. 

Special  Request:  In  order  to  begin  the 
survey  described  below  at  the  end  of 
January  1907  timeframe,  the  Department 
of  the  Treasury  is  requesting  that  the 
Office  of  Management  and  Budget 
(CA4B)  review  and  approve  this 
infotinatlon  collection  by  December  23, 
1996.  To  obtain  a  copy  of  this  survey, 
please  contact  the  IRS  Clearance  Officer 
at  the  address  listed  below. 

latamal  Kaveniie  Servke  (IRS) 

QMB  Number:  1545-1432 

fto/ert  Number  M:SP:V  96-024-G    " 

Type  of  Review:  Revision 

"ntie:  Internal  Revenue  Service  Notice 
Redesign  Survey:  CP2000 

Description:  Hie  purpose  of  this  survey 
is  to  assess  customer  satisfaction  of 
the  redesigned  CP2000  notice.  The 
survey  will  be  conducted  in  the 
coverage  area  of  the  Cincinnati  ' 
Service  Center. 

Respondents:  Individuals  or  households 

EaUmated  Number  of  Respondents: 
2.670 

Estimated  Burden  Hours  Per 
Respondent: 

Advance  Letter  2  minutes 
Initial  Mailing:  fetro  Lettei^-2 

minutes;  Questionnaire — ^5  minutes 
Postcard  Reminder  1  minute 
Second  Mailing:  Intro  Lettei^-2 
minutes;  Questionnaire— 5  n^utes 


Frequency  of  Response:  Other 

Estimated  Total  Reporting  Burden:  218 
hours 

Clearance  Officer:  Garrick  Shear  (202) 
622-3869.  Internal  Revenue  Service. 
Room  5571, 1111  Constitution 
Avenue,  N.W..  Washington.  DC 
20224. 

OMB  Reviewer:  Alexander  T.  Hunt . 
(202)  395-7860,  Office  of  jj  7^^-vr.  - 
Management  and  Budget.  Rbcnn 
10202.  New  Executive  Office 
Building,  Washington,  DC  20503. 

Lois  K.  Holland. 

Departmental  Reports  Management  Officer. 

(FR  Doc  96-31700  Filed  12-12-96;  8:45  am) 


Qflles  Of  Um  Sscrstary 


List  of  Countries  Requiring 
Cooperation  With  an  Intsmatlonai 
Boycott  '^i.  ^ 

In  Older  to  comply  with  the  mandate 
of  section  999(a)(3)  of  the  Internal 
Revenue  Code  of  1986,  the  Depaitment 
of  the  Treasury  is  publishing  a  current 
list  of  countries  which  may  require 
participation  in,  or  cooperation  with,  an 
interaaticmal  boycott  (within  the 
meaning  of  section  999(b)(3)  of  the 
Internal  Revenue  Code  of  1986). 

On  the  basis  of  the  best  information 
currentiy  available  to  the  Department  of 
the  Treasury,  the  following  countries 
may  require  participation  in.  or  v>    ^ 
cooperation  with,  an  international    ' 
boycott  (with  the  meaning  of  section 
999(b)(3)  of  tbe  Internal  Revenue  Code 
of  1986) 

Bahrain 

baq 

Kuwait 

Lebanon  •   >^' 

Ubya  -  -'^^    ■■" 

Chaan  ':^^^=  ^ 

Saudi  Arabia  "*  /"ii. 

*»-      *,*    ^   Tar- 

United  Arab  Emirates    .  ' 

Yemen,  Republic  of  '      ,  .  ■ 

Dated:  December  6, 190S.  '  ■    t-  i> '. :?  \j^ 
Jesaph  Guttantag.  J    •    '   :- : V ,  '• !    , 

International  Tax  Counsel  (Tax  Pofkyi. 
IFR  Doc  96-31634  Filed  12-12-96;  8:45  am] 
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COIMIffSSiON  ON  UNITED  STATES- 
PAanC  TRADE  AND  INVESTMENT 
POLICY 

Office  of  the  United  States  Trade 
Representative 

Notioe  of  Meeting  of  the  Commission 
on  United  Statee-Padfic  Tf9#,and 
investment  Policy     '  '  ' 

AQENCY:  Commission  on  United  States- 
Pacific  Trade  and  Investment  Policy/ 
Office  of  the  United  States  Trade 
Representative. 

ACnOM:  Notice  that  the  next  two 
meetings  of  the  Commission  on  United 
States-Pacific  Trade  anda  Investment 
Policy  are  scheduled  for  Decembw  16- 
17, 1996  from  9:30  a.m.  to  5:30  p.m. 
These  meetings  will  be  closed  to  the 
public. 

SMMARY:  The  Commission  on  United 
States-Pacific  Trade  and  Investment 
Policy  will  hold  its  next  two  meetings 
on  Decen^r  16-17, 1996  from  9:30 
a.m.  to  5:30  p.m.  These  meetings  will  be 
closed  to  the  public.  These  meetings 
will  focus  on  development  of  the 
Commission's  final  recommendations 
and  its  report  to  the  President.  Purauant 
to  Section  2155(f)(2)  of  Title  19  of  the 
United  States  Code,  the  USTR  has 
determined  that  these  meetings  will  be 
ctmcemed  with  matters  the  disclosure 
of  which  seriously  compromise  the 
development  by  the  United  States 
Government  of  trade  policy,  priorities, 
negotiating  objectives  or  bar^ining 
positions  with  respect  to  the  operation 
of  any  trade  agreement  and  other 
mattera  arising  in  connection  with  the 
development,  implementation  and 
administration  of  the  trade  policy  of  the 
United  States. 

DATES:  These  meeting  are  scheduled  for 
December  16-17. 1996.  unless  otherwise 
notified. 

ADDRESSES:  These  meetings  will  be  held 
at  the  U.S.  Department  of  Commerce, 
Patent  and  Trademarie  Office.  Office  of 
Patmt  Policy  Dissemination,  Crystal 
Square  4,  Suite  700. 1745  Jefferson 
Davis  Highway  (Route  1)  Arlington.  VA 
22202.  unless  otherwise  notified. 
FOR  FURTHER  MFORMATKM  CONTACT! 
Nancy  Adams.  Executive  Director  of  the 
Commission  on  United  Statpa-Padfic 
Trade  and  Investment  Policy.  Room  400. 
600  17th  Street.  NW,  Washington.  I>X1 
20508,  (202)  395-9679. 
Nancy  Adaatt. 

Executive  Director  Commission  on  United 
States-Pacific  Trade  and  Investment  Policy. 


Acting  United  States  Trade  Repesentative. 
(FR  Doc  96-31597  Fikd  12-12-96;  8:45  am] 
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VoL  61.  No.  241 

FUday,  DMJMnlMr  13.  1906 


TMi  tMion  of  tw  FEOBML  REQtSTER 
oonliini  wftorW  oorradorv  of  previousiy 

pUDMnM  nTMnVllB.  nUW,  rTOpOSOa  nlM. 

and  NoHoe  documanls.  ThoM  cofracBons  ai6 
pwpawd  by  Iht  OMm  of  ths  Foderal 
Htffttti.  Agmcy  prapsrad  convctions  are 
iMusd  M  iigMd  docuMmlB  and  ippsv  in 
Iha  apprap''''' docunant  4 
Inttteiaaua. 


ADMM8TRATI0N 
41CFRCtk301 

(FTR  AmandniMil  S) 

Rmaoeo-AFW 

Fwtaral  Tr«v6l  ftoguMlon;  Maxifnuni 
Pwr  Diwn 


CoiTBction 

In  rule  document  96-29768  beginning 
on  page  59185  in  the  issue  of  lliuisday. 
November  21. 1996.  make  the  foUowing 
correction: 

AppandbiAtoCti.301    (CorracMQ      ^^^ 

On  page  59196.  in  the  table,  under  the 
state  of  Washington,  in  the  fourth  line 
from  the  bottom,  the  numbers  51.  30. 
and  81  in  columns  two.  three  and  four, 
respectively,  are  removed  folloMring  the 
Anacortea/Mt  Vemoo/Whidbey  Island, 
Skagit  and  Island  locality.  ., 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

PacHtunI  Dnig  ProduetB; 
Environmantri  Infmiiiation  Naadad  in 
Itiw  Dnin  AnoHcaHona.  Abbraviatad 
Naw  DruQ  AppHc  atlon  i ,  and 
kivaaHgaflonal  Naw  Dnig  AppllcalloiM 

Canaction 

In  notice  document  96-29486 
beginning  on  page  58694  in  the  issue  of 
Monday.  November  18. 1996.  make  the 
following  correction: 

On  page  58695.  in  the  first  column,  in 
the  third  paragraph,  in  the  last  line, 
"Nov«nber  18. 1976"  should  read 
"November  18, 1996". 
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Friday 

December  13,  1996 


Part  II 


Environmental 
Protection  Agency 

40  CFR  Part  50 

Nation^  Ambient  Air  Quality  Standards 
for  Particulate  Itatter;  Proposed  Rule 
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ENVIRONMENTAL  PROTECTION 
AOENCY 

40CFRPart50 
[AO-FRL-6659-6] 
RIN  2060-AE66 

National  Ambient  Air  Quality 
Standards  for  Particulate  Matter 
Proposed  Decision 

AQBlCY:  Environmental  Protection 
Agency  (EPA). 
ACnON:  Proposed  rule. 

SUMMARY:  In  accordance  with  sections 

108  and  109  of  the  Clean  Air  Act  (Act). 
EPA  has  reviewed  the  air  quality  criteria 
and  national  ambient  air  quality 
standards  (NAAQS)  for  particulate 
matter  (PM)  and  for  ozone  [Oj).  Based 
on  these  reviews,  EPA  proposes  to 
change  the  standards  for  both  classes  of 
pollutants.  This  document  describes 
EPA's  proposed  changes  with  respect  to 
the  NAAQS  for  PM.  The  EPA's 
proposed  actions  with  respect  to  O3  are 
being  proposed  elsewhere  in  today's 
Federal  Register. 

With  respect  to  PM,  EPA  proposes  to 
revise  the  current  primary  PM10 
standards  by  adding  two  new  primary- 
PM2.5  standards  set  at  15  \ig/m^,  annual 
mean,  and  50  Mg/m^,  24-hour  average,  to 
provide  increased  protection  against  a 
wide  range  of  PM-related  health  effects, 
including  premature  mortality  and 
increased  hospital  admissions  and 
emergency  room  visits  (primarily  in  the 
elderly  and  individuals  with 
cardiopulmontuy  disease);  increased 
respiratory  symptoms  and  disease  (in 
children  and  individuals  with 
cardiopulmonary  disease  such  as 
asthma);  decreased  lung  function 
(particularly  in  children  and  individuals 
with  asthma);  and  alterations  in  lung 
tissue  and  structure  and  in  respiratory 
tract  defense  mechanisms.  The 
proposed  annual  PM^.s  standard  would 
be  based  on  the  3-year  average  of  the 
annual  arithmetic  mean  PM^j 
concentrations,  spatially  averaged 
across  an  area.  The  proposed  24-hour 
PM2J  standard  would  be  based  on  the 
3-year  average  of  the  QSth  percentile  of 
24-hour  PM2.S  concentrations  at  each 
monitor  within  an  area.  The  EPA  aUa 
solicits  comment  on  two  alternative 
approaches  for  selecting  the  levels  of 
PM^^  standards.  The  EPA  proposes  to 
revise  the  current  24-ho(u'  primary  PMio 
standard  of  150  jig/m'  by  replacing  the 
1-expected-exceedance  form  with  a  98th 
percentile  form,  averaged  over  3  years  at 
each  monitor  within  an  area,  and 
solicits  comment  on  an  alternative 
proposal  to  revoke  the  24-hour  PMio 


standard.  The  EPA  also  proposes  to 
retain  the  current  annual  primary  PMio 
standard  of  50  (ig/m^.  Further,  EPA  '-•^^^' 
proposes  new  data  handling 
conventions  for  calculating  98th 
percentile  values  and  spatial  averages 
(Appendix  K),  proposes  to  revise  the 
reference  method  for  monitoring  PM  as 
PMio  (Appendix  J),  and  proposes  a  new 
reference  method  for  monitoring  PM  as 
PM2.S  (Appendix  L). 

The  EPA  proposes  to  revise  the 
current  secondary  standards  by  making 
them  identical  to  the  suite  of  proposed 
primary  standards.  In  the 
Administrator's  judgment,  these 
standards,  in  conjunction  with  the 
establishment  of  a  regional  haze      "^^ 
program  under  section  169A  of  the  Act, 
would  provide  appropriate  protection 
against  PM-related  public  welfare  effects 
including  soiling,  material  damage,  and 
visibility  impairment. 
DATES:  Written  comments  on  this  »,.*    - 
proposed  rule  must  be  received  by  , 
February  18, 1997. 
ADDRESSES:  Submit  comments  in 
duplicate  if  possible  on  the  proposed 
action  to:  Office  of  Air  and  Radiation 
Docket  and  Information  Center  (6102), 
Attention:  Docket  No.  A-95-54,  U.S. 
Environmental  Protection  Agency,  401 
M  St. .  SW. ,  WashiMton,  DC  20480. 

Public  hearings:  The  SPA  will 
announce  in  a  separate  Federal  Register 
dociunent  the  date,  time,  and  address  of 
the  public  hearing  on  this  proposed 
rule. 

FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Patricia  Koman.  MD-15,  Air  Quality 
Strategies  and  Standards  Division, 
Office  of  Air  Quality  Planning  and 
Standards,  U.S.  Environmental 
Protection  Agency,  Research  Triangle 
Park,  North  Carolina  27711.  telephone: 
(919)  541-5170. 

SUPPI.BMENTARY  INFORMATION: 

Docket  . .  '^^i' 

Docket  No.  A-95-54  incorporates  by 
reference  the  docket  established  fbr  the 
air  quality  criteria  document  (Docket 
No.  ECAO-CD-92-0671).  The  docket 
may  be  inspected  at  the  above  address 
between  8.-00  a.m.  and  5:30  p.m.  on 
weekdays,  and  a  reasonable  fee  may  be 
charged  for  copying. 

Availability  of  Related  Informatioa 

Certain  documents  are  available  from 
the  U.S.  Department  of  Commerce. 
National  Technical  Information  Service, 
5285  Port  Royal  Road,  Springfield. 
Virginia  22161.  Available  documents 
include:  Air  Quality  Criteria  for 
Particulate  Matter  (Criteria  Docimient) 
(three  volumes,  EPA/600/P-95-001aF 
thru  EPA/600/P-95-001CF,  April  1996, 


NTIS  #  PB-96-168224,  $234.00  paper 
copy);  and  Review  of  the  National 
Ambimt  Air  Quality  Standards  for 
Particulate  Matter:  Policy  Assessment  of 
Scientific  and  Technical  Information 
(Staff  Paper)  (EPA-452/R-96-013,  July 
1996,  NTIS  #  PB-97-1 15406,  $47.00 
paper  copy  and  $19.50  microfiche). 
(Add  a  $3.00  handling  charge  per  order.) 
A  limited  number  of  copies  of  other 
documents  generated  in  connection 
with  this  standard  review,  such  as 
technical  support  documents  pertaining 
to  air  quality,  monitoring,  and  health 
risk  assessment,  can  be  obtained  from: 
U.S.  Environmental  Protection  Agency 
Library  (MD-35),  Research  Triangle 
Park,  NC  27711,  telephone  (919)  541- 
2777.  These  and  other  related 
documents  are  also  available  for 
inspection  and  copying  in  the  EPA 
docket  identified  above.  * 

The  Staff  Paper  and  human  health 
risk  assessment  support  documents  are 
now  avail^e  on  the  Agency's  Office  of 
Air  (^lality  Planning  and  Standards' 
(OAQPS)  Technology  Transfer  Network 
(TTN)  Bulletin  Board  System  (BBS)  in 
the  Clean  Air  Act  Amendments  area, 
under  Title  I.  Policy/Guidance 
Dociunents.  To  access  the  bulletin 
board,  a  modem  and  communications 
software  are  necessary.  To  dial  up,  set 
your  communications  software  to  8  data 
bits,  no  parity  and  one  stop  bit.  Dial 
(919)  541-5742  and  follow  the  on- 
screen instructions  to  register  for  access. 
After  registering,  proceed  to  choice 
"<T>  Gateway  to  TTN  Technical 
Areas",  then  choose  "<E>  CAAA  BBS". 
From  the  main  menu,  choose  "<1>  Title 
I:  Attain/Maint  of  NAAQS",  then  "<P> 
Policy  Guidance  Documents."  To  access 
these  dociunents  through  the  World 
Wide  Web,  cUck  on  "TTN  BBSWeb", 
then  proceed  to  the  Gateway  to  TTN 
Technical  areas,  as  above.  If  assistance 
is  needed  in  accessing  the  system,  call 
the  help  desk  at  (919)  541-5384  in 
Research  Triangle  Park,  NC. 

Implementation  Activities 

When  revisions  to  the  primary  and 
secondary  PM  standards  are 
implemented  by  the  States,  the  utility, 
petroleum,  mining,  iron  and  steel, 
automobile,  and  chemical  industries  are 
likely  to  be  affiected,  as  well  as  other 
manufacturing  concerns  that  emit  PM  or 
precursors  to  PM.  The  extent  of  such 
effects  will  depend  on  implementation 
policies  and  control  strategies  adopted 
by  the  States  to  assure  attainment  and 
maintenance  of  revised  standards. 

Tlie  EPA  is  developing  appropriate 
policies  and  control  strategies  to  assist 
States  in  the  implementation  of  the 
proposed  revisions  to  the  PM  NAAQS. 
The  resulting  implementation  strategies 
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will  be  proposed  for  public  comment  in 
the  future. 

Table  of  Contents  ■'  '-^ 
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I.  Background  '^.     '^' 

A.  Legislative  Requirements 

Two  sections  of  the  Act  govern  the 
establishment,  review,  and  revision  of 
NAAQS.  Section  108  (42  U.S.C.  7406) 


directs  the  Administrator  to  identify 
pollutants  which  "may  reasonably  be 
anticipated  to  endanger  public  health 
and  welfare"  and  to  issue  air  quality 
criteria  for  them.  These  air  quality 
criteria  are  to  "accurately  reflect  the 
latest  scientific  knowledge  useful  in 
indicating  the  kind  and  extent  of  all 
identifiable  effects  on  public  health  or 
welfare  which  may  be  expected  from  the 
presence  of  (a)  pollutant  in  the  ambient 
air  *  *  *  ." 

Section  109  (42  U.S.C.  7409)  directs 
the  Administrator  to  propose  and 
promulgate  "primary"  and  "secondary" 
NAAQS  for  pollutants  identified  under 
section  108.  Section  109(b)(1)  defines  a 
primary  standard  as  one  "the  attainment 
and  maintenance  of  which,  in  the 
judgment  of  the  Administrator,  based  on 
the  criteria  and  allowing  an  adequate 
ftiargin  of  safety,  [are]  requisite  to 
protect  the  public  health."  The  margin 
of  safety  requirement  was  intended  to 
address  uncertainties  associated  with 
inconclusive  scientific  and  technical 
information  available  at  the  time  of 
standard  setting,  as  well  as  to  provide  a 
reasonable  degree  of  protection  against 
hazards  that  research  has  not  yet 
identified.  Both  kinds  of  uncertainties 
are  components  of  the  risk  associated 
\yith  pollution  at  levels  below  those  at 
which  human  health  effects  can  be  said 
to  occur  with  reasonable  scientific 
certainty.  Thus,  by  selecting  primary 
standards  that  provide  an  adequate 
margin  of  safety,  the  Administrator  is 
seeking  not  only  to  prevent  pollution 
levels  that  have  been  demonstrated  to  be 
harmful  but  also  to  prevent  lower 
pollutant  levels  that  she  finds  may  pose 
an  unacceptable  risk  of  harm,  even  if  the 
risk  is  not  precisely  identified  as  to 
nature  or  degree,  llie  Act  does  not 
require  the  Administrator  to  establish  a 
primary  NAAQS  at  a  zero-risk  level,  but 
rather  at  a  level  that  reduces  risk 
sufficiently  so  as  to  protect  public 
health  with  an  adelquate  margin  of   ' 
safety. 

A  secondary  standard,  as  defined  in 
section  109(b)(2),  must  "specify  a  level 
of  air  quality  the  attainment  and 
maintenance  of  which,  in  the  judgment 
of  the  Administrator,  based  on  (the) 
criteria,  are  requisite  to  protect  the 
public  welfare  from  any  known  or 
anticipated  adverse  effects  associated 
with  the  presence  of  (the)  pollutant  in 
the  ambient  air."  Welfare  effiects  as 
defined  in  section  302(h)  (42  U.S.C. 
7602(h)]  include,  but  are  not  limited  to, 
"effects  on  soils,  water,  crops, 
vegetation,  manmade  materials, 
animals,  wildlife,  weather,  visibility  and 
climate,  damage  to  and  deterioration  of 
property,  and  hazuds  to  transportation, 
as  well  as  effects  on  economic  values 


and  on  peraonal  comfort  and  well- 
being." 

Section  109(d)(1)  of  the  Act  requires 
periodic  review  and,  if  appropriate, 
revision  of  existing  air  quality  criteria 
and  NAAQS.  Section  109(dK2)  requires 
appointment  of  an  independent 
scientific  review  committee  to  review 
criteria  and  standards  and  recommend 
new  standards  or  revisions  of  existing 
criteria  and  standards,  as  appropriate. 
The  committee  established  under 
section  109(d)(2)  is  known  as  the  Clean 
Air  Scientific  Advisory  Committee 
(CASAC),  a  standing  committee  of 
EPA's  Science  Advisory  Board. 

B.  Related  Control  Requirements 

States  are  primarily  responsible  for 
ensiuing  attainment  and  maintenance  of 
ambient  air  quality  standards  once  EPA 
has  established  them.  Under  section  110 
of  the  Act  (42  U.S.C.  7410)  and  related 
provisions,  States  are  to  submit,  for  EPA 
approval.  State  implementation  plans 
(Sff's)  that  provide  for  the  attainment 
and  maintenance  of  such  standards 
through  control  programs  directed  td 
sources  of  the  pollutants  involved.  The 
States,  in  conjunction  with  EPA,  also 
administer  the  prevention  of  significant 
deterioration  program  (42  U.S.C.  7470- 
7479)  for  these  pollutants.  In  addition. 
Federal  programs  provide  for 
nationvvdde  reductions  in  emissions  of 
these  and  other  air  pollutants  through 
the  Federal  Motor  Vehicle  Control 
Program  under  Title  11  of  the  Act  (42 
U.S.C.  7521-7574).  which  involves 
controls  for  automobile,  truck,  bus, 
motorcycle,  and  aircraft  emissions;  the 
new  source  performance  standards 
under  section  111  (42  U.S.C.  7411);  and 
the  national  emission  standards  for 
hazardous  air  pollutants  imder  section   • 
112  (42  U.S.C.  7412). 

C.  Review  of  Air  Quality  Criteria  and 
Standards  for  PM 

Particulate  matter  is  the  generic  term 
for  a  broad  class  of  chemically  and 
physically  diverse  substances  that  exist 
as  discrete  particles  (liquid  droplets  or 
solids)  over  a  wide  range  of  sizes. 
Particles  originate  frt)m  a  variety  of 
anthropogenic  stationary  and  mobile 
sources  as  well  as  from  natural  sources. 
Particles  may  be  emitted  directly  or 
formed  in  the  atmosphere  by 
transformations  of  gaseous  emissions 
such  as  sulfur  oxides  (SOx)>  nitrogen 
oxides  (NOx).  and  volatile  organic 
compoimds  (VOC).  The  chemical  and 
physical  properties  of  PM  vary  greatly 
with  time,  region,  meteorology,  and 
source  category,  thus  complicating  the 
assessment  of  health  and  welfare  effiects. 

The  last  review  of  PM  air  quality 
criteria  and  standards  was  completed  in 
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July  1987  with  notice  of  a  final  decision 
to  revise  the  existing  standards  (52  FR 
24854,  July  1, 1987].  In  that  decision, 
EPA  changed  the  Indicator  for  particles 
from  total  suspended  particles  (TSP)  to 
PMio.'  Identical  primary  and  secondary 
PMio  standards  were  set  for  two 
averaging  times:  (1)  50  Mg^m^,  expected 
annual  arithmetic  mean,  averaged  over 
3  years,  and  (2)  ISO-Mg/m^,  24-hour 
average,  with  no  more  than  one 
expected  exceedance  per  year.^ 

The  EPA  formally  initiated  the 
current  review  of  the  air  quality  criteria 
for  PM  in  April  1994  by  aiuioundng  its 
intention  to  develop  a  revised  Air 
Quality  Criteria  Docximent  for 
Particulate  Matter  (henceforth,  the 
''Criteria  Document").  Thereafter,  the 
EPA  presented  its  plans  for  review  of 
the  criteria  and  standards  for  PM  under 
a  highly  accelerated,  court-ordered 
schedule  ^  at  a  public  meeting  of  the 
CASAC  in  December  1994.  Several 
workshops  were  held  by  EPA's  National 
Center  for  Environmental  Assessment 
(NCEA)  to  discuss  important  new  health 
effects  information  in  November  1994 
and  January  1995.  External  review  drafts 
of  the  Criteria  Document  were  made 
available  for  public  comment  and  were 
reviewed  by  CASAC  at  pubUc  meetings 
held  in  August  and  December  1995  and 
February  1996.  The  CASAC  came  to 
closure  in  its  review  of  the  Criteria 
Dociunent,  advising  the  Administrator 
in  a  March  15, 1996  closure  letter 
(Wolff,  1996a)  that  "although  our 
understanding  of  the  health  effects  of 
PM  is  far  bom  complete,  a  revised 
Criteria  Dociiment  which  incorporates 
the  Panel's  latest  comments  will  provide 
an  adequate  review  of  the  available 
scientific  data  and  relevant  studies  of 
PM."  CASAC  and  public  comments 
from  these  meetings  and  from 
subsequent  written  conunents  and  the 
closure  letter  were  incorporated  as 
appropriate  in  the  final  Criteria 
Document  (U.S.  EPA.  1996a). 

External  review  drafts  of  a  staff  paper 
prepared  by  the  Office  of  Air  Quality 
Planning  and  Standards  (OAQPS), 
Review  of  the  National  Ambient  Air 
Quality  Standards  for  Particulate  Matter: 
Assessment  of  Scientific  and  Technical 


'PMio  refers  to  particles  with  an  aerodynamic 
diameter  leu  than  or  equal  to  a  nominal  10 
mlcnMneters. 

>A  more  complete  hiatory  of  the  PM  NAAQS  i* 
preaented  in  section  D.B  of  the  OAQPS  Staff  Paper, 
ileriew  of  National  Ambient  Air  Quality  Standards 
(or  Parriculata  Matt«~.  Assessment  of  Scientific  and 
Technical  Information  (U.S.  EPA.  1096b). 

'  A  court  order  entered  in  American  Lung 
AMaociation  v.  Srowner.  aV-9a-«43-TUC-ACM  (D. 
Ariz.,  October  6,  1994),  as  subaeqpently  modified. 
rec]uires  publication  of  propoaed  and  final  decisions 
on  the  review  of  the  PM  NAAQS  by  November  29. 
1996  and  June  28,  1997,  respectively. 


Informatioif  (henceforth,  the  "Staff 
Paper")  were  made  available  for  public 
comment  and  were  reviewed  by  CASAC 
at  public  meetings  in  December  1995 
and  May  1996.*  The  CASAC  cahie  to 
closure  in  its  review  of  the  Staff  Paper, 
advising  the  Administrator  in  a  June  13, 
1996  closure  letter  (Wolff,  1996b)  thJat 
"Oie  Staff  Paper,  when  revised,  will 
provide  an  adequate  summary  of  our 
present  understanding  of  the  scientific 
basis  for  making  regulatory  decisions 
concerning  PM  standards."  CASAC  and 
public  ccMnments  from  these  meetings, 
subsequent  written  comments,  and  the 
CASAC  closure  letter  were  incorporated 
as  appropriate  in  the  final  Staff  Paper 
(U.S.  EPA,  1996b). 

The  principal  focus  of  this  current 
review  of  the  air  quality  critwia  and 
standards  for  PM  is  on  recent  , 

epidemiological  evidence  reporting 
associations  between  ambient 
concentrations  of  PM  and  a  range  of 
serious  health  effects.  Particular 
attention  has  been  given  to  several  size- 
specific  classes  of  particles,  including 
PMio  and  the  principal  fractions  of 
PMio,  refiarred  to  as  the  fine  (PMzj) '  and 
coarse  (PMia-2.s)  *  fractions.  As 
discussed  in  the  Criteria  Document,  fine 
and  coarse  fraction  particles  can  be 
differentiated  by  their  sources  and 
formation  processes  and  their  chemical 
and  physical  properties,  including 
behavior  in  the  atmosphere.  Detailed 
discussions  of  atmospheric  formation, 
ambient  concentrations,  and  health  and 
welfare  effects  of  PM,  as  well  as 
quantitative  estimates  of  human  health 
risks  associated  with  exposure  to  PM, 
can  be  found  in  the  Criteria  Document 
and  Staff  Paper. 

This  review  of  the  scientific  criteria 
for  PM  has  occurred  simultaneously 
with  the  review  of  the  criteria  for  ozone 
(Ch).  These  criteria  reviews  as  well  as 
related  implementation  strategy 
activities  to  date  have  brought  out 
important  linkages  between  O?  and  PM. 
A  number  of  community 
epidemiological  studies  have  found 
similar  health  effects  to  be  associated 
with  exposure  to  O3  and  PM.  including, 
for  example,  aggravation  of  respiratory 
disease  (e.g.,  asthma),  increased 


^The  Staff  Paiier  evaluates  policy  implicatioas of 
the  key  studies  and  scientific  information  in  the 
Criteria  Document,  identifies  critical  elements  that 
EPA  staff  believes  should  be  considered,  and 
presents  staff  conclusions  and  recommendations  of 
suggested  options  for  the  Administrator's 
consideration. 

'  PMij  refers  to  particles  with  an  aerodynamic 
diametCT  leas  than  or  equal  to  a  nominal  2.5 
micrometers. 

*PMio-}j  refers  to  those  particles  with  an 
aerodynamic  diameter  less  than  or  equal  to  a 
nominal  10  micrometers  but  greater  thaaX^ 
micrometerc  "f  • 


TBspiratory  symptoms,  and  increased 
hospital  admissions  and  emergency 
room  visits  for  respiratory  causes. 
Laboratory  studies  have  found  potential 
interactions  between  O3  and  various 
constituents  of  PM.  Other  key 
similarities  relating  to  exposure  patterns 
and  implementation  strategies  exist 
between  O3  and  PM,  specifically  fine 
particles.  These  similarities  include:  (1) 
Atmospheric  residence  times  of  several 
days,  leading  to  large  urban  and 
regional-scale  transport  of  the 
pollutants;  (2)  similar  gaseous 
precursors,  including  NOx  and  VOC, 
which  contribute  to  the  formation  of 
both  O3  and  fine  particles  in  the 
atmosphere;  (3)  similar  combustion- 
related  source  categories,  such  as  coal 
and  oil-fired  power  generation  and 
industrial  boilers  and  mobile  sources, 
which  emit  particles  directly  as  well  as 
gaseous  precursors  of  particles  (e.g., 
SOx.  NOx.  VOC)  and  O3  (e.g.,  NOx, 
VOC);  and  (4)  similar  atmospheric 
chemistry  driven  \x^  the  same  chemical 
reactions  and  intermediate  chemical 
species  that  form  both  high  O3  and  fine 
piarticle  levels.  High  fine  particle  levels 
are  also  associated  with  significant 
impairment  of  visibility  on  a  regional 
scale. 

These  similarities  provide 
opportunities  for  optimizing  technical 
analysis  tools  (i.e.,  monitoring  networks, 
emission  inventories,  air  quality 
models)  and  integrated  emission 
reduction  strategies  to  yield  important 
co-benefits  across  various  air  quality 
management  programs.  These  co- 
benefits  could  result  in  a  net  reduction 
of  the  regulatory  burden  on  some  sourt» 
category  sectors  that  would  otherwise  be 
impacted  by  separate  Oj,  PM,  and 
visibility  protection  control  strategies. 

In  recognition  of  the  multiple  linkages 
and  similarities  in  effects  and  the  - 
potential  benefits  of  integrating  the 
Agency's  approaches  to  providing  for 
appropriate  protection  of  public  health 
and  welfare  from  exposure  to  O3  and 
PM,  EPA  plans  to  complete  the  review 
of  the  NAAQS  for  both  pollutants  on  the 
same  schedule.  Accordingly,  today's 
Federal  Register  contains  a  separate 
notice  announcing  proposed  revisions 
to  the  O3  NAAQS.  Unkin^the  O3  and 
PM  review  schedules  provides  an 
important  opportunity  to  materially 
improve  the  nation's  air  quality 
management  programs — both  in  terms  of 
commimicating  a  more  complete 
description  of  the  health  and  welfare 
effects  associated  with  the  major 
components  of  urban  and  regional  air 
pollution,  and  by  helping  the  States  and 
local  areas  to  plan  jointly  to  address 
both  PM  and  O3  air  pollution  at  the 
same  time  with  one  process,  and  to 
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woii^  together  with  industry  to  address 
common  sources  of  air  pollution.  The 
EPA  believes  this  integrated  approach 
will  lead  to  more  effective  and  efficient 
protection  of  public  health  and  the 
environment. 

II.  Rationale  for  Propoeed  Decisions  on 
Primary  Standards 

This  notice  presents  the  "'  '^' ' 

Administrator's  proposed  decisions  to 
establish  new  annual  and  24-hour  PMz^ 
primary  standards  and  to  revise  the 
form  of  the  current  24-hour  PMio 
primary  NAAQS,  based  on  a  thorough 
review,  in  the  Criteria  Document,  of  the- 
latest  scientific  information  on  known 
and  potential  himian  health  eRiects 
associated  with  exposure  to  PM  at  levels 
typically  found  in  the  ambient  air. 
These  decisions  also  take  into  account 
and  are  consistent  with:  (1)  Staff  Paper 
assessments  of  the  most  policy-relevant 
information  in  the  Criteria  Docimient. 
upon  which  staff  recommendations  for 
new  and  revised  primary  standards  are 
based;  (2)  CASAC  advice  and 
recommendations,  as  reflected  in 
discussions  of  drafts  of  the  Criteria 
Document  and  Staff  Paper  at  public 
meetings,  in  separate  written  comments, 
and  in  the  CASAC's  closure  letters  to 
the  Administrator;  and  (3)  public 
comments  received  during  the 
development  of  these  documents,  either 
in  connection  with  CASAC  meetings  or 
separately. 

As  discussed  more  fully  below,  the 
rationale  for  the  proposed  revisions  of 
the  PM  primary  NAAQS  includes 
consideration  of:  (1)  Health  efiiacts 
information,  and  alternative  views  on 
the  appropriate  interpretation  and  use  of 
the  information,  as  the  basis  for 
judgments  about  the  risks  to  public 
health  presented  by  population 
exposures  to  ambient  PM;  (2)  insights 
gained  from  a  quantitative  risk 
assessment  conducted  to  provide  a 
broader  perspective  for  judgments  about 
protecting  public  health  firom  the  risks 
associated  with  PM  exposiues;  and  (3) 
specific  conclusions  regarding  the  need 
for  revisions  to  the  current  standards 
and  the  elements  of  PM  standards  (i.e.. 
indicator,  averaging  time,  form,  and 
level)  that,  taken  together,  would  be 
appropriate  to  protect  public  health 
with  an  adequate  margin  of  safety. 

As  with  virtually  any  policy-rmevant 
scientific  research,  there  is  uncertainty 
in  the  characterization  of  health  effiacts 
attributable  to  exposure  to  ambient  PM. 
As  discussed  below,  however,  thne  is 
now  a  greatly  expanded  body  of  health 
effects  information  as  compared  with 
that  available  during  the  last  review  of 
the  PM  standards.  Moreover,  the  recent 
evidence  on  PM-related  health  effects 


has  undttgone  an  unusually  high  degree 
of  scrutiny  and  reanalysis  over  the  past 
several  years,  beginning  with  a  series  of 
workshops  held  early  in  the  review 
process  to  discuss  important  new 
information.  A  number  of  oppiMtunities 
were  provided  for  public  comment  on 
successive  drafts  of  the  Criteria 
Document  and  Staff  Paper,  as  well  as  for 
intensive  peer  review  of  these 
doounents  by  CASAC  at  several  public 
meetings  attended  by  many 
knowledgeable  individuals  and 
representatives  of  interested 
organizations.  In  addition,  there  have 
been  a  number  of  important  scientific 
conferences,  symposia,  and  colloquia  on 
PM  issues,  sponsored  by  the  EPA  and 
others,  in  the  U.S.  and  abroad,  during 
this  period.  While  significant 
tmcertainties  exist,  the  review  of  the 
health  effects  information  has  been 
thorough  and  deliberate.  In  the 
judgment  of  the  Administrator,  this 
intensive  evaluation  of  the  scientific 
evidence  has  provided  an  adequate 
basis  for  regulatory  decision  making  at 
this  time,  as  well  as  for  the 
comprehensive  research  plan  recently 
developed  by  EPA,  and  reviewed  by 
CASAC  and  others,  for  improving  our 
future  understanding  of  the 
relationships  between  ambient  PM 
exposures  and  health  effects. 

A.  Health  Effects  Information 

This  section  outlines  key  information 
contained  in  the  Criteria  Document 
(Chapters  10-13)  and  the  Staff  Paper 
(Chapter  V)  on  known  and  potential 
health  effects  associated  with  airborne 
PM,  alone  and  in  combination  with 
other  pollutants  that  are  routinely 
present  in  the  ambient  air.  The 
information  highUghted  here 
summarizes:  (1)  The  nature  of  the  effects 
that  have  been  reported  to  be  associated 
with  ambient  PM;  (2)  sensitive 
subpopulations  that  appear  to  be  at 
greater  risk  to  such  effects;  (3)  an 
integrated  evaluation  of  the  health 
effects  evidence;  and  (4)  the  PM 
fractions  of  greatest  concern  to  health. 

Since  the  last  review  of  the  PM 
criteria  and  standards,  the  most 
significant  new  evidence  on  the  health 
effects  of  PM  is  the  greatly  expanded 
body  of  community  epidemiological 
studies.  The  Criteria  Document  stated 
that  these  recent  studies  provide 
"evidence  that  serious  health  effects 
(mortality,  exacerbation  of  chronic 
disease,  increased  hospital  admissions, 
etc.)  are  associated  widi  exposures  to 
ambient  levels  of  PM  found  in 
contemporary  U.S.  urban  airsheds  even 
at  concentrations  below  ciurent  U.S.  PM 
standards"  (U.S.  EPA,  1996a,  p.  13-1). 
Although  a  variety  of  responses  to 


constituents  of  ambient  PM  have  been 
hypothesized  to  contribute  to  the 
reported  health  effects,  the  relevant 
toxicological  and  oontrolied  human 
studies  published  to  date  have  not 
identified  an  accepted  medianismfs) 
that  would  explain  how  such  relatively 
low  concentrations  of  ambient  PM 
might  cause  the  health  effects  reported 
in  the  epidemiological  literature.  The 
discussion  below  notes  the  key  issues 
raised  in  assessing  ccHnmunity 
epidemiological  studies,  including 
alternative  interpretations  of  the 
evidence,  both  for  individual  stiidies 
and  for  the  evidence  as  a  whole. 

1.  Nature  of  the  Effiacts 

As  discussed  in  the  Criteria  Document 
and  Staff  Paper,  the  key  health  effects 
categories  associated  with  PM  include: 
(1)  Premature  mortality;  (2)  aggravati<m 
of  respiratory  and  cardiovascular 
disease  (as  indicated  by  increased 
hospital  admissions  and  emergency 
room  visits,  school  absences,  work  loss 
days,  and  restricted  activity  days);  (3) 
changes  in  limg  function  and  increased 
respiratory  symptoms;  (4)  changes  to 
lung  tissues  and  structiue;  and  (5) 
altered  respiratory  defense  mechanisms. 
Most  of  these  effects  have  been 
consistently  associated  with  ambient 
PM  concentrations,  which  have  been 
used  as  a  measure  of  population 
exposure,  in  a  number  of  community 
epidemiological  studies.  Additional 
information  and  insists  on  these  effiBcts 
are  provided  by  studies  of  animal 
toxicology  and  controlled  human 
exposures  to  various  constituents  of  PM 
conducted  at  hi^er-than-ambient 
concentrations.  Although,  as  noted 
above,  mechanisms  by  which  particles 
cause  effiacts  have  not  been  elucidated, 
there  is  general  agreement  that  the 
cardio-respiratory  system  is  the  majcv 
target  of  PM  efiiects. 

a.  Mortality 

i.  Short-Term  Esqjosure  Studies 

As  discussed  in  the  Staff  Paper,  the 
most  notable  evidence  on  the  health 
effects  of  community  air  pollution 
containing  high  concentrations  of  PM 
has  come  from  the  dramatic  pollution 
episodes  of  Belgium's  industrial  Mouse 
Valley.  Donora.  Pennsylvania,  and 
London,  England.  Based  ^analyses  of 
a  series  of  episodes  ih  London,  there 
was  general  acceptance  in  the  last 
Criteria  Document  (U.S.  B>A,  1982a) 
and  in  critical  reviews  of  PM-associated 
health  effects  that  London  air  pollution 
at  high  concentrations  (at  or  above  500- 
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1000  ng/m  ^  of  PM'  and  sulfur  dioxide 
(SO  2))  was  causally  related  to  increased 
mortality-  Further  analyses  of  daily 
mortality  over  14  London  winters 
suggested  that  particles  were  more 
likely  to  be  responsible  for  the 
associations  of  health  effects  with  air 
pollution  than  SO2,  and  that  the 
association  continued  to  the  lower 
concentrations  of  PM  measured  in 
London  (150  |ig/m^,  measured  as  6S). 

From  1987  to  present,  numerous 
epidemiological  studies  using  improved 
statistical  techniques  and  expanded 
particle  monitoring  data  have  reported 
statistically  significant  *  positive 
associations  between  increased  daily  or 
several-day  average  concentrations  of 
PM  las  measured  by  a  variety  of  indices, 
including  TSP,  PMio.  PMjj,  sulfate,  and 
BS]  and  premature  mortality  in 
communities  across  the  U.S.  as  well  as 
in  Europe  and  South  America.  Of  38, 
analyses  and  reanalyses  of  these  studies 
(referred  to  as  daily  mortality  studies) 
published  between  1988  and  1996,  most 
found  statistically  significant 
associations  between  increases  in  short- 
term  ambient  PM  concentrations  and 
total  non-accidental  mortality  (U.S. 
EPA,  1996a,  Table  12-2). 

More  specifically,  the  effects 
estimates  for  PM  10  reported  in  these 
studies  fall  within  a  range  of 
approximately  2  to  8  percent  increase  in 
the  relative  risk^  of  mortality  for  a  50 
(ig/m^  increase  in  24-hour  average  PMio 
concentrations.  The  consistency  in  these 
results  is  notable,  particularly  since 
these  studies  examined  PM-mortality 
relationships  in  18  different  locations 
varying  significantly  in  climate,  human 
activity  patterns,  aerosol  composition, 
and  amounts  of  co-occurring  gaseous 
pollutants  (e.g.,  SO2  and  ozone(0')l, 
using  a  variety  of  statistical  techniques. 
A  rough  estimate  of  the  incremental 
relative  risk  attributed  to  PM 
concentrations  seen  in  the  worst 
London  episode  also  falls  within  this 
range  (U.S.  EPA.  1996b,  p.  V-13).  It  is 
also  important  to  note  that  the 
magnitude  of  the  relative  risks,  while 


'' MiMfiiirnrI  as  British  Smoke  (BS).  which  gauges 
th* dwkness  of  PM  collected  on  a  ^Iter  and  is  most 
sensitive  to  combustion  generpW  carbon  particles. 
When  calibrated  to  a  mass  measurement,  as  in  the 
historicai  London  studies,  BS  is  an  indicator  of  fine 
mode  particles. 

■  Statistically  significant  results  ai«  reported  at  a 
95%  confidence  level. 

*Many  of  the  recent  epidemiological  studies 
r*port  efiects  estimates  in  terms  of  a  percentage 
inowM  in  the  risk  of  mortality  in  the  study 
population  (as  compared  to  the  baseline  rate  in  the 
population  as  a  whole)  associated  with  a  specific 
incraaae  in  ambient  PM  concentrations  measured  by 
one  or  more  outdoor  monitors.  TheM  effects 
estimates  generally  are  based  on  a  statistical  model 
of  the  entire  study  period,  which  typically  spanned 
multiple  years  or  seasons. 


significant  fitim  a  public  health 
perspective  because  the  potentially 
exposed  population  is  large,  are  small 
compared  to  those  usually  foimd  in 
epidemiological  studies  of  occupational 
and  other  risk  factofs. 

Some  of  these  daily  mortality  studies 
examined  PM-mortality  associations  for 
both  total  non-accidental  mortality  and 
cause-specific  mortality.  In  general, 
such  studies  have  reported  higher 
relative  risks  for  respiratory  and 
cardiovascular  causes  of  death  than  for 
total  mortality,  as  well  as  higher  risks 
for  mortality  in  the  elderly  (>65  years  of 
age)  than  for  mortality  in  the  general 
population. 

ii.  Long-Term  Exposure  Studies 

By.  the  time  of  the  previous  review  of 
the  PM  criteria  in  1987,  numerous 
epidemiological  studies  of  a  cross- 
sectional  design  had  reported 
statistically  significant  associations 
linking  higher  long-term  (singib  or 
multi-year)  concentrations  of  various 
indices  of  PM  with  higher  mortality 
rates  across  numerous  U.S. 
commimities.  However,  the  usefulness 
of  such  studies  for  quantitative  purposes 
was  at  that  time  limited  by  the  lack  of 
supporting  evidence  available  from 
daily  mortality  studies  or  the 
toxicological  literature,  and  by 
unaddressed  confounders  and 
methodological  problems  inherent  in 
these  cross-sectional  studies. 

More  recently,  epidemiological 
studies  of  a  prospective-cohort  design 
have  been  conducted,  including  in 
particular  the  Six  Qty  study  (DNockery  et 
al.,  1993)  and  the  American  Cancer 
Society  (ACS)  study  (Pope  et  al.,  1995), 
that  lend  support  to  the  earlier  cross- 
sectiooal  studies  of  mortality.  These  twO 
recent  studies  reflect  significant 
methodological  advances  over  the 
earlier  studies,  including  the  use  of 
subject-specific  information,  and 
provide  evidence  for  an  association 
between  long-term  PM  concentrations 
and  mortality.  At  least  some  fraction  of 
mortality  was  reported  to  reflect 
cumulative  PM  impacts  in  addition  to 
those  associated  with  short-term 
concentrations  (U.S.  EPA,  1996a,  p.  13- 
34). 

The  Six  Qty  study,  which  followed 
more  than  8,000  adults  for  14  years, 
found  that  long-term  PM  concentrations 
(PMivio.  PM2.5.  and  sulfate)  in  six  U.S. 
cities  were  statistically  significantly 
associated  with  increased  rates  of  to|Al 
mortality  *and  cardiopulmonary  .;.. 

mortality,  even  after  adjustment  for 
smoking,  education  level,  and 
occupation.  Specifically,  this  study 
reported  increases  in  relative  risk  of 
26%  Old  37%  for  total  and 


cardiopulmonary-related  mortality,         ' 
respectively,  between  the  cities  with  the  - 
highest  and  lowest  PM  concentrations. 
The  ACS  study  was  designed  to  follow 
up  on  the  findings  from  the  Six  City 
study,  using  a  much  larger  number  of 
individuals  (more  than  half  a  million 
adults  followed  for  seven  years)  and 
cities.  The  ACS  investigators  reported 
that,  after  adjustment  for  other  rislt 
factors,  multi-year  concentrations  of 
PMu  (few  47  U.S.  cities)  and  sulfate  (for 
151  cities)  were  found  to  be  statistically 
significantly  associated  with  both  total 
and  cardiopulmonary  mortality.  The 
ACS  study  reported  increases  in  relative 
risk  of  17%  and  31%  for  total  and 
cardiopulmonary  mortality, 
respectively. 

Some  reviewers  have  raised  concerns 
regarding  the  adequacy  of  the 
adjustment  for  confounders  in  these 
prospective-cohort  studies,  maintaining 
that  other  uncontrolled  factors  may  be 
responsible  for  the  observed  mortality 
rates  (Lipfert  and  Wyzga,  1995; 
Moolgavkar  and  Luebeck,  1996; 
Moolgavkar,  1994).  The  Criteria 
Document  indicates,  however,  that  it  is 
unlikely  that  these  studies  overlooked 
plausible  confounders,  although  the 
addition  of  factors  not  taken  into 
account  might  well  alter  the  magnitude 
of  the  association  (U.S.  EPA,  1996a,  p. 
12-180).  In  particular,  the  Criteria 
Docimient  cautions  that  the  magnitude 
of  relative  risks  associated  with  I^ 
concentrations  reported  in  these  studies 
may  be  overestimated  because  some  of 
the  effects  may  be  due  to  historical  PM 
concentrations  that  were  significantly 
higher  than  the  ones  used  to  estimate 
population  exposures  in  these  studies. 

The  Criteria  Document  concludes  that 
the  Six  City  and  ACS  studies,  taken 
together  with  the  earlier  cross-sectional 
studies,  suggest  that:  1)  there  may  be 
increases  in  mortality  in  disease 
categories  that  are  consistent  with  long- 
term  exposure  to  PM,  and  2)  at  least 
some  fraction  of  these  deaths  reflects 
cumulative  PM  impacts  greater  than 
those  reported  in  the  daily  mortality 
studies  (U.S.  EPA,  1996a.  p.  13-34). 

iii.  Degree  of  Lifespan  ShtRtening 

The  degree  of  lifaspan  shortening 
associated  with  PM  exposure  in  these 
studies  is  viewed  by  many  .as  an 
important  consideration  in  evaluating 
mortality  effects  in  a  public  health 
context  The  epidemiological  findings  of 
associations  betMreen  short-  and  long- 
term  ambient  PM  concentrations  and 
premature  mortality  provide  some 
insight  into  this  issue.  The  mortality 
effects  estimates  associated  with  long- 
term  PM  concentrations  in  the 
prospective^ohort  studies  are 
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considerably  larger  (Six  City  study)  to 
somewhat  larger  (ACS  study)  than  those 
from  the  d^ly  mortality  studies, 
suggesting  that  a  substantial  portion  of 
the  deaths  associated  with  lohg-term  PM 
exposure  may  be  independent  of  the 
deaths  associated  with  short-term 
exposure  (U.S.  EPA,  1996a,  p.  13-44). 
The  Criteria  Document  suggests  that  the 
extent  of  lifespan  shortening  implied  by 
the  long-term  exposiue  studies  could  be 
on  the  order  of  years  (U.S.  EPA,  1996a, 
p.  13-45). 

As  discussed  in  the  Staff  Paper, 
attempts  to  quantitatively  evaluate  the 
extent  of  lifespan  shortening  in  the  daily 
mortality  studies  to  date  provide  no 
more  than  suggestive  results,  with  the 
investigators  recognizing  that  more 
research  is  needed  in  this  area  (U.S. 
EPA,  1996b,  p.  V-19-20).  The  limited 
analyses  available  suggest  that  at  least 
some  portion  of  the  daily  mortality 
associated  with  PM  may  occur  in 
individuals  who  would  have  died 
within  days  in  the  absence  of  PM 
exposure  (U.S.  EPA,  19g6b,  p.  V-19- 
20).  Researchers  in  this  area  also  note 
that  it  is  possible  that  the  reported 
deaths  might  be  substantially  premature 
if  a  person  becomes  seriously  ill  but 
would  have  otherwise  recovered 
without  the  extra  stress  of  PM  exposure 
(U.S.  EPA,  1996b.  p.  V-19-20). 

Quantification  of  the  degree  of 
lifaspan  shortening  inherent  in  the  long- 
and  short-term  exposure  mortality 
studies  is  difficult  and  requires 
assiunptions  about  life  expectancies 
given  other  risk  factors  besides  PM 
exposure,  including  the  ages  at  which 
PM-attributable  deaths  occur  and  the 
genera]  levels  of  medical  care  available 
to  sensitive  subpopulations  in  an  area. 
Because  of  these  uncertainties,  it  is  not 
possible  to  develop  with  confidence 
quantitative  estimates  of  the  extent  of 
life-shortening  accompanying  the 
increased  mortality  rates  that  have  been 
associated  with  exposures  to  PM  CU.S. 
EPA,  1996a,  p.  13-45). 

b.  Aggmvation  of  Respiratory  and 
Cardiovascular  Disease 

Given  the  statistically  significant 
positive  associations  between  ambient 
PM  concentrations  and  mortality  . 
outlined  above,  it  is  reasonable  to 
expect  that  cominunity  epidemiological 
studies  should  also  find  increased  PM- 
morbidity  associations.  As  noted  in  the 
Criteria  Document,  this  is  indeed  the 
case.  Twelve  of  the  13  epidemiological 
studies  of  hospital  admissions  in  North 
America  (U.S.  EPA,  1996a,  Table  13-3) 
report  statistically  significant  positive 
associations  between  short-term  .\,  -i-'' 
concentrations  of  PM  and  hospital^  * 
admissions  for  respiratory-related  and 


cardiac  diseases.  More  specifically, 
these  studies  report  increases  fiom  6  to 
25  percent  in  the  relative  risk  of  hospital 
admissions  for  respiratory  disease, 
pneumonia,  and  chronic  obstructive 
pulmonary  disease  (CQPD),  for  a  50  (ig/ 
m^  increase  in  24-hour  average  PMio 
concentrations.  A  smaller,  but 
statistically  significant,  increase  in 
relative  risk  of  2  percent  was  reported 
in  one  study  of  hospital  admissions  for 
ischemic  heart  disease. 'o 

Indirect  measiues  of  morbidity, 
including  school  absences,  restricted 
activity  days,  and  work  loss  days  have 
also  been  used  as  indicatora  of  acute 
respiratory  conditions  in  community 
studies  of  PM.  For  example,  the 
statistically  significant  association 
reported  between  short-term  PM 
concentrations  and  school  absences  is 
consistent  with  an  effect  fix)m  PM 
exposure,  because  respiratory 
conditions  are  the  most  firequent  cause 
of  school  absences  (U.S.  EPA,  1996a, 
Chapter  12).  Recent  studies  have  also 
reported  statistically  significant 
assodations  between  short-term  PM 
concentrations  and  both  (1)  respiratcny- 
related  restricted  activity  days  and  (2) 
work  loss  days  (U.S.  EPA,  1996b,  p.  V- 
22). 

c.  Altered  Lung  Function  and  Increased 
Respiratory  Symptoms 

Commimity  epidemiological  studies 
of  ambient  PM  concentrations  and 
laboratory  stutlies  of  human  and  animal 
exposures  to  high  concentrations  of  PM 
components  show  that  PM  exposure  can 
be  associated  with  altered  lung  function 
and  increased  respiratory  sjrmptoms.  A 
number  of  epidemiological  studies  in 
the  U.S.  (U.S.  EPA,  1996a.  Tables  13-3 
and  13—4)  show  associations  between 
short-tens  PM  concentrations  and 
increased  upper  and  lower  respiratory 
sjmiptoms  and  cough,  as  well  as 
decreases  in  pulmonary  function  [e.g., 
forced  expiratory  capacity  for  one 
second  (I%V  J  and  peak  expiratory  flow 
rate  (PEFR)].  Taken  together,  these 
studies  suggest  that  sensitive 
individuals,  such  as  children  (especially 
those  with  asthma  or  pre-existing 
respiratory  symptoms),  may  have 
increased  or  ag^avated  symptoms 
associated  with  PM  exposure,  with  or 
without  reduced  lung  function. 

Results  from  respiratory  symptom 
studies  of  long-term  PM  concentrations 
(U.S.  EPA,  1996a.  Table  13-5)  are 
consistent  with  and  supportive  of  the 
associations  reported  for  short-term  PM 
concentrations.  Studies  conducted  in 


■okcfaemic  heart  diaeaae  U  a  general  teem  for 
heart  diseases  in  which  there  is  an  insufficient 
blood  supply  to  the  heart  muscle. 


multiple  U.S.  communities  in  recent 
years  have  reported  that  increased 
symptoms  of  respiratory-ailments  in 
diildren,  including  Immchitis,  are 
associated  with  increasing  annual  PM 
concentrations  across  the  communities 
(U.S.  EPA.  1996a,  p.  12-372).  Recent 
evidence  for  an  association  between 
long-term  exposure  to  PM  and 
decreased  lung  function  in  children  and 
adults  is  suggestive,  but  more  limited 
(U.S.  EPA,  1996a.  p.  12-202). 

The  increased  risk  for  respiratory 
symptoms  and  related  respiratory 
morbidity  reported  in  the 
epidemiological  studies  is  important  not 
only  because  of  the  immediate  and  near- 
term  symptoms  produced,  but  also 
because  of  the  longer-term  potential  for 
increases  in  the  development  of  chronic 
lung  disease.  Specifically,  recurrent 
childhood  respiratory  illness  has  been 
suggested  to  be  a  risk  factor  for  later 
susceptibility  to  lung  damage  (U.S.  EPA. 
1996b.  p.  V-27). 

d.  Alteration  of  Lung  Tissue  and 
Structure 

Community  epidemiological  studies 
have  generally  not  been  used  to  evaluate 
the  extent  to  whiclrexposure  to  PM 
directly  alters  limg  tissues  and  cellular 
components,  although  some  autojjsy 
studies  have  found  limited  quaUtative 
evidence  of  such  effects  from 
community  air  pollution  (U.S.  EPA. 
1996b,  p.  V-27).  Evidence  of 
morphological  (i.e.,  structural)  damage 
from  PM  exposure  has  come  primarily 
from  animal  and  occupational  studies  of 
high  concentrations  of  acid  aerosols  and 
other  PM  components,  including  coarse 
particle  dusts.  While  morphological 
alterations  have  been  extensively 
studied  for  exposures  to  acid  aerosols, 
such  studies  have  been  conducted  at 
concentrations  well  above  current 
ambient  levels.  Long-term  exposure  of 
animals  to  somewhat  lower 
concentrations  of  acid  mixtures  have 
been  shown  to  induce  morphological 
changes,  which  may  be  relevant  to 
clinical  small  airway  disease.  Recent 
work  in  animals  using  lower 
concentrations,  approaching  ambient 
levels,  of  ammonium  sulfate  and  nitrate 
suggest  morphometric  changes  that 
could  lead  to  a  decrease  in  compliance 
or  a  "stiffening"  of  the  lung  (U.S.  EPA, 
1996b.  p.  V-27-29). 

Occupational  exposure  to  crystalline 
siUca,  which  is  a  component  of  Qoarse 
dust,  has  been  associated  with  a  specific 
form  of  pulmonary  inflammation  and 
fibrosis  (silicosis)  (U.S.  EPA.  1996a,  p. 
11-127).  Based  on  analyses  ef  the  silica 
content  of  resuspended  crustal  material 
collected  bom  several  U.S.  cities  as  part 
of  the  last  review,  staff  concluded  that 
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the  risk  of  silicosis  at  leveia  permitted 
by  the  current  annual  PMio  NAAQS  was 
low.  The  1982  Staff  Paper  (U.S.  EPA. 
1982b)  summarized  qualitative  evidence 
for  morphometric  changes  associated 
mth  long-term  exposure  to  crustal 
dusts,  as  suggested  by  autopsy  studies  of 
humans  and  animals  exposed  to  various 
CTustai  dusts  near  or  slightly  above 
current  ambient  levels  in  the  Southwest; 
however,  no  infiarences  regarding 
quantitative  exposures  of  concran  can 
be  drawn  from  these  studies. 

e.  Changes  in  Bespiratory  Defense 
Mechanisms 

Responses  to  air  pollutants  often 
depend  upon  their  interaction  with 
respiratory  tract  defense  mechanisms 
that  can  detoxify  or  physically  remove 
inhaled  material  (e.g.,  antigenic 
stimulation  of  the  immune  system  and 
mucocilliary  clearance).  Either 
depression  or  over-activation  of  such 
defense  systems  may  be  involved  in  the 
development  of  lung  diseases  (U.S.  EPA, 
1996a,  p.  11-55).  Add  aerosols  (H2SO4) 
have  been  shown  to  alter  mucocilliary 
clearance  in  healthy  human  subjects  at 
levels  as  low  as  100  ^m^;  such  effects 
are  also  reported  in  aalmals  (U.S.  EPA, 
1996a,  pp.  11-60-61).  Persistent 
impairment  of  clearance  may  lead  to  the 
inception  or  progression  of  acute  or 
chronic  respiratory  disease,  and  may  be 
a  plausible  link  between  add  aerosol 
exposiue  and  respiratory  disease. 

Alveolar  macrophages  play  a  role  in 
resistance  to  bacterial  infection,  the 
induction  and  expression  of  immune 
reactions,  and  the  production  of  a 
number  of  biologically  active  chemicals 
that  are  involved  in  respiratory  defense 
mechanisms  (U.S.  EPA,  1996a,  pp.  11- 
56-66).  Various  exposures  to  PM 
constituents  (e.g.,  add  aerosols,  sulfates, 
and  road  dust)  at  concentrations  that 
range  from  near  to  well  above  ambient 
levels  have  been  shown  to  affect  such 
macrophage  functions  in  experimental 
animals  (U.S.  EPA.  1996b.  pp.  V-29- 
31). 

2.  Sensitive  Subpopulations 

The  recent  epidemiological 
information  summarized  in  the  Criteria 
Document  provides  evidence  that 
several  subpopulations  are  apparently 
more  sensitive  (i.e.,  more  susceptible 
than  the  general  population)  to  the 
eSacts  of  community  air  pollution 
containing  PM.  As  discussed  above,  the 
observed  effects  in  these  subpopulations 
range  from  the  decreases  in  pulmonary 
function  reported  in  children  to 
increased  mortality  reputed  in  the 
elderly  and  in  individuals  with 
cardiopulmonaiy  disease.  Such 
subpopulations  may  experience  efiiacts 


at  lower  levels  of  PM  than  the  general 
population,  and  the  severity  of  efiects 
may  be  greater. 

naseoon  a  qualitative  assessment  of 
the  epidemiological  evidence  of  effects 
assodated  with  PM  for  subpopulations 
that  appear  to  be  at  greatest  risk  with 
resped  to  particular  health  endpoints 
(U.S.  EPA.  1996a,  Tables  13-6,  13-7), 
the  Staff  Paper  draws  the  following 
conclusions  with  resped  to  sensitive 
subpopulations  (U.S.  EPA,  1996b.  pp. 
V-31-36): 

(1)  Individuals  with  respiratory  disease 
(e.g.,  CXDPD,  acute  bronchitis)  and 
cardiovascular  disease  (e.g.,  ischemic  heart 
disease)  are  at  greater  risk  of  premature 
mortality  and  hospitalization  due  to  exposure 
to  ambient  PM. 

(2)  Individuals  with  infectious  respiratory 
disease  (e.g.,  pneumonia)  are  at  greater  risk 
of  premature  mortality  and  morbidity  (e.g., 
hospitalization,  aggravation  of  respiratory 
symptoms)  due  to  exposure  to  ambient  PM. 
Also,  exposure  to  PM  may  increase 
individuals —  susceptibility  to  respiratory 
infections. 

(3)  Elderly  individuals  are  also  at  greater 
risk  of  premature  mortality  and 
hospitalization  for  cardiopulmonary  causes 
due  to  exposure  to  ambient  PM. 

(4)  Children  are  at  greater  risk  of  increased 
respiratory  symptoms  and  decreased  lung 
function  due  to  exposure  to  ambient  PM. 

(5)  Astlimatic  children  and  adults  are  at 
risk  of  exacerbation  of  symptoms  associated 
with  asthma,  and  increased  need  for  medical 
attention,  due  to  exposure  to  PM^ 

3.  Evaluation  of  Health  Effects  Evidence 

As  discussed  above,  a  range  of  serious 
health  effeds  in  sensitive 
subpopulations  has  been  assodated 
with  ambient  PM  concentrations  in  a 
large  number  of  community 
epidemiological  studies.  Questions  as  to 
whether  the  reported  associations 
represent  causal  relationships  can  be 
addressed  by  consideration  of  the 
adequacy  and  strength  of  the  individual 
studies;  the  consistency  of  the 
assodations,  as  evidenced  by  repeated 
observations  by  different  investigators, 
in  difiisrent  places,  drcumstances,  and 
time;  the  coherence  of  the  assodations 
(i.e.,  the  logical  or  systematic 
interrelaticmships  between  different 
types  of  health  effects);  and  the 
biological  plausibility  of  the  reported 
assodations.  Because  of  limitations  in 
the  available  evidence  from  controlled 
laboratory  studies  of  PM  components,  it 
is  generally  recognized  that  an 
understanding  of  biological  mechanisms 
that  could  explain  the  reported 
assodations  has  not  yet  emerged.  Thus, 
the  following  discussion  focuses  on  the 
epidemiolo^cal  evidence  as  a  basis  for 
assessing  the  weight  of  evidence  for 
infnences  about  the  causality  of  the 
relationships  between  health  effects  and 


exposures  to  ambient  PM 
concentrations.  In  particular,  issues 
assodated  with  interpreting  individual 
study  results  are  presented,  followed  by 
a  discussion  of  the  consistency  and 
coherence  of  the  health  effeds  evidence 
as  a  whole. 

a.  Interpretation  of  Individua]  Study 
Results 

While  it  is  widely  accepted  that 
serious  effects  are  causally  related  to  the 
high  concentrations  of  air  pollution 
observed  in  the  historical  episodes, 
there  is  less  consensus  as  to  the  most 
appropriate  interpretation  of  the  more 
recent  studies  finding  associations  of 
such  effects  with  ambient  PM 
concentrations  below  the  levels  of  the 
current  NAAQS  (e.g.,  Schwartz,  1994b; 
Dockery  et  al.,  1995;  Moolgolvkar  et  al., 
19g5b;  Moolgolvkar  and  Luebeck,  1996; 
Li  and  Roth,  1995;  Samet  et  al.,  1996; 
Wyzga  and  Lipfert,  1995b): 

In  this  regard,  several  viewpoints  currently 
exist  on  how  best  to  interpret  the 
epidemiology  data:  one  sees  PM  exposure 
indicators  as  surrogate  measures  of  complex 
ambient  air  pollution  mixtures  and  reported 
PM-related  effects  represent  those  of  the 
overall  mixture;  another  holds  that  reported 
PM-related  effects  are  attributable  to  PM 
components  (per  se)  of  the  air  pollution 
mixture  and  reflect  independent  PM  effects; . 
or  PM  can  be  viewed  both  as  a  surrogate 
indicator  as  well  as  a  specific  cause  of  health 
effects.  In  any  case,  reduction  of  PM 
exposure  would  lead  to  reductions  in  the 
freiquency  and  severity  of  the  PM-associatad 
health  effecU.  (U.S.  EPA.  1996a.  p.  13-31) 

Such  alternative  interpretations  as  to  the 
causality  underlying  the  reported  PM- 
effeds  assodations  result  from  a 
number  of  spedfic  issues  that  have  been 
raised  regarding  the  adequacy  and 
strength  of  individual  studies. 
Of  particular  concern  is  the 
possibiUty  that  independent  risk  fiadors, 
related  to  both  ambient  PM 
concentrations  and  the  reported  effects, 
could  potentially  confound  or  modify 
the  apparent  PM-effeds  associations. 
Possible  independent  risk  fadors 
indude  weather-related  variables  and 
other  pollutants  present  in  the  ambient 
air  (e.g.,  SO2,  CO,  O3,  NO2),  which  have 
been  addressed  to  varying  degrees  in 
most  of  the  epidemiological  studies. 
Other  concerns  are  related  to  the 
influence  of  the  choice  of  statistical 
models  used  by  investigators  and  to  the 
uncertainties  introduced  by  the 
impredsion  in  measurements  of 
ambient  air  pollutants,  as  well  as  the 
use  of  such  measurements  as  surrogates 
for  population  exposures. '  ■  The  Criteria 
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Document  and  Staff  Paper  evaluatad  the 
studies  with  respect  to  each  of  these 
issues,  as  summerized  below: 

(1)  Many  recent  studies,  includitig  a 
rsanalysis  by  the  Health  Effects  lastkute 
(HEI)  (Samet  et  aL,  1996).  have 
considered  the  influence  of  weather  on 
the  results  reported  in  studies  of  short- 
term  exposures,  because  fluctuatiois  in 
weather  are  associated  Mrith  both 
changas  in  PM  and  other  pollutant 
levels  and  the  reported  health  eftcts. 
The  Criteria  Document  concludes  that 
the  I^  effects  estimates  are  relatively 
insensitive  to  die  different  methods  of 
weather  adjustment  used  in  these 
studies,  that  the  role  of  weather-related 
variables  has  been  addressed 
adequately,  and  that  it  is  highly  imlikely 
that  weather  can  explcdn  a  substantially 
greater  porticm  of  the  health  effects 
attributed  to  PM  than  has  already  been 
accounted  for  in  the  models  (U.S.  EPA, 
1996a.  p.  13-54). 

(2)  A  nimAer  of  recent  reanalyses  ol 
d^y  mortality  studies  have  examined 
the  influence  of  other  pollutants  that 
commonly  occur  in  the  ambient  air 
together  with  PM.  Most  attention  has 
been  focused  on  Philadelphia,  where 
extensive  data  are  available  on  TSP, 
NO2.  O3.  CX),  and  SO2.  In  fact, 
reanalyses  of  the  Philadelphia  data  have 
led  H^  investigators  to  conclude  that  a 
single  pollutant  cannot  be  readily 
identified  as  the  best  predictor  of  air 
pollution-related  mortality  in 
Philadelphia  based  on  analyses  of 
Philadelphia  data  alone  (Samet  et  al., 
1996).  Based  on  such  single-dty 
analyses,  some  have  argued  that 
estimated  PM  effects  may  be  overstated 
or  pot^itially  non-existent  due  to 
confounding  by  other  pollutants  that 
might  actually  be  responsible  for  the 
effects.  While  it  is  reasonable  to  expect 
that  other  pollutants  may  play  a  role  in 
modifying  the  magnitude  of  the 
estimated  effects  of  PM  on  mortality, 
either  through  pollutant  interactions  or 
independent  effects,  the  extent  of  any 
such  co-pollutant  modification  is  less 
clear  The  Criteria  Doamient  notes  that 
some  mortality  and  morbidity  studies 
have  found  little  change  in  the  PM 
relative  risk  estimates  after  inclusion  of 
other  co-pollutants  in  the  model,  and,  in 
analyses  where  the  PM  relative  risk 
estimates  were  reduced,  the  PM  effects 
estimates  typically  remained 
statistically  significant.  Accordingly,  the 
Criteria  Docimient  concludes  that  the 
PM-effiects  associations  are  valid  and,  in 
a  number  of  studies,  not  seriously 


•rran  in  mMcuranwnt  of  pollutiott  and  in  the  um 
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conSouBded  ky  oe-peUutaato  iHJS.  EPA. 
1696*.  B.  13-57). 

(3)  Kiai^r  investigBtan  keve  mraiinaJ 
how  Ibe  choioe  of  slatiatical  modaU  or 
the  ways  in  wUch  fhey  weie  spadled 
may  have  infhteitpad  rapestod  PU- 
effects  associadens.  la  reviewing  dtis 
issue,  the  Criteria  Document  finds  that, 
while  model  spedficaten  is  impwtant 
and  can  influmice  I^-e£fects  estwwates. 
approfMiate  modeling  strategies  have 
been  adopted  by  meet  InvestigatMB 
(U.S.  EPA.  1996a,  section  13.4.2.2).  The 
Criteria  Document  concludes  duft,  "the 
largely  consisteBt  specific  results, 
indicative  of  sigeificant  positive 
assodatioBS  of  ambient -PM  exposures 
and  human  mostali^/mcRbidity  effects, 
are  net  model  specific,  not  are  they 
artifectually  dwived  due  to 
misspedfication  of  any  specific  modri. 
The  robustness  of  the  results  of  different 
modeling  strategies  aad  approaches 
increases  our  confidence  in  their 
validity"  (U.S.  EPA,  1996a.  p.  13-^54). 

(4)  A  difficulty  noted  by  many 
reviewers  in  interi»eting  the 
epidemiological  studies,  particularly  for 
quantitative  piuposes,  is  the  imcertainty 
and  possible  bias  introduced  by  the  use 
of  outdoor  monitors  to  estimate  a 
popiilation-level  index  of  exposure. 
Even  in  studies  where  outdoor  PM 
levels  near  population  centers  are  well 
represented  by  monitors,  the  extent  to 
which  fluctuations  in  outdoor 
concentrations  are  foimd  to  affect 
indoor  concentrations  and  personal 
exposure  to  PM  of  outdoor  origin 
remains  an  issue  of  importance.  This 
issue  is  particularly  salient  since  some 
of  the  sensitive  subpopulations  in  the 
daily  mortality  and  hospital  admissions 
studies  can  be  expected  to  spend  more 
time  indoors  than  the  general 
population.  Some  commentors  have 
expressed  ccmcems  regarding  the  lack  of 
correlation  shown  in  some  studies  that 
made  cross-sectional  comparisons  of 
outdoor  PM  with  indoor  or  personal 
exposures  to  PM  (which  includes  PM 
from  the  indoor  and  personal 
enviroimient).  The  Criteria  Document 
found,  however,  that  on  a  longitudinal 
basis  (e.g.,  day-to-day),  personal 
exposure  to  PMio  can  be  well  correlated 
with  outdoor  measurements,  and  that 
the  effects  reported  in  the  short-term 
epidemiological  studies  are  not  due  to 
indoor-generated  particles  (U.S.  EPA, 
1996a,  p.  1-10).  Spedfically,  the 
Criteria  E)ocument  concluded  that  "the 
measurements  of  daily  variations  of 
ambient  PM  concentrations,  as  used  in 
the  time-series  epidemiological  studies 
of  Chapter  12,  have  a  plausible  linkage 
to  the  daily  variations  of  human 
exposiires  to  PM  from  ambient  sources, 
for  the  populations  represented  by  the 


1996a,  p.  1-1^. 
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hatwaea  euideor  coaeaalMiaas  aad 
peraeod  exposure  levris  •■  a  dey-to- 
day  hMis  serves  te  fedwoa.  Wt  eot 
riixaliiate,  the  pot^rtiiJ  etrar  ixtoedHoad 
by  using  oirtside  moniten  as  a  siaiogate 
fw  personal  exposure.  Soaa         '»  . 
commentors  have  suggested  ihiim  ' 
efiiect  of  misclaasifying  total  e^^osiae  to 
PM  might  bias  reported  rrialknahips 
betweeA  outdoor  PM  aad  mortality  (ot 
morbidity)  effects  towards  a  lieear.  non- 
thresboki  relationship,  ^en  in  fact  a 
threshold  model  of  resMmse  may  be 
more  ^>propiiale.  Whua  suck  a 
thraahold  has  net  baee  damonstratad  in 
studies  to  date,  the  potential  Influence 
of  exposure  misclaaaification  serves  to 
incraaae  dw  imcertainty  ia  die  reported 
concentration-resp<Mise  relationships, 
particularly  for  the  kN^ax  range  of 
concentrations.      .   >'" 

(5)  A  doaely  related  issue,  namely 
errors  in  the  measurement  of  the 
omcentretions  of  air  pollutants,  can  also 
introduce  imcertainty  and  bias  in  efiiacts 
estimates  reported  in  epidemiological 
studies  of  PM  and  co-pollutants.  While 
questions  about  the  magnitude  of 
measurement  wror  and  its  efiiect  on  the 
PM-heallh  effects  assodations  have  not 
been  resolved,  some  aspects  of  this  issue 
have  been  examined  in  two  recent 
studies  (Schwartz  and  Morris,  1995; 
Schwartz  et  aL,  1996).  These  results 
suggest  that  the  influence  of 
measurement  error  for  individual 
variables  is  to  bias  the  PM-effects 
estimates  downward  (i.e.,  to 
imderestimate  effects).  These  analyses, 
however,  do  not  assess  the  potential 
effed  of  exposure  misclassificatitm  on 
effects  estimates  for  diftraent 
oompcments  of  PM,  or  for  other  co- 
pollutants.  In  such  multiple  pollutant 
analyses,  measurement  error  or,  more 
generally,  exposure  misclassification 
can  the<»«tically  bias  effiects  estimates 
of  PM  or  co-pollutants  in  either 
direction,  introducing  further 
imcertainties  in  the  estimated 
concentration-response  relationships  for 
all  pollutants  (U.S.  EPA.  1996b,  pp.  V- 
39-43).  A  comprehensive,  formal 
treatment  of  the  potential  Influences  of 
exposure  misclassification  is,  therefore, 
an  important  research  need.  As  noted 
below,  however,  the  available  evidence 
on  the  consistency  of  the  PM  effects 
relationships  in  multiple  urban 
locations  with  widely  varying  iiuioor/ 
outdoor  conditions  and  a  variety  of 
monitoring  approaches  makes  it  less 
likely  that  the  observed  findings  are  an 
artifad  of  errors  in  measurement  of 
pollution  or  of  exposure. 
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6.  Conastencf  and  Coherence  of  the 
Heahh  Effects  Evidence 

As  discusaed  above,  the  individtial 
epidemiokigical  studies  indicate  that 
health  efiiscls  are  likely  associated  with 
PM.  even  after  taking  into  account 
issues  regarding  the  adequacy  and 
strength  of  these  studies.  However, 
because  individual  studies  cure 
inherently  limited  as  a  basis  for 
addressing  questions  of  causality,  the 
consistency  and  coherence  of  the 
evidence  across  the  studies  have  also 
been  considered  in  the  Criteria 
Document  (US.  EPA,  1996a,  section 
13.4.2.5)  and  Staff  Paper  (U.S.  EPA, 
1996b.  pp.  V-54-58),  as  sununarized 
below. 

Of  the  more  than  80  community 
epidemiological  studies  that  evaluated 
associatitHis  between  short-term 
concmtrations  of  various  PM  indicators 
and  mortality  and  morbidity  endpoints 
(U.S.  EPA,  1996a,  Tables  12-2. 12-8  to 
13).  more  than  60  such  studies  reported 
positive,  statistirally  significant 
assndations.  These  studies  have  been 


conducted  by  a  number  of  different 
investigators,  in  a  number  of  geogra^iic 
kxxtions  throughout  the  world  (with 
diffareat  climates  and  co-poUutants), 
using  a  variety  of  statistical  techniques, 
and  with  varying  temporal 
relationships.  Drapite  these  difhrmces, 
the  finding  of  statistically  significant 
associations  is  relatively  conristent 
across  the  studies  (U.S.  EPA,  1996a. 
Table  12-2).  ,  '; 

More  spedfically,  in  kxddng  acroes 
those  studies  that  evaluated  associations 
between  short-term  PMio  concentratioDS 
and  mortality  and  mcHindity  endpoints, 
various  aspects  of  consistency  and 
oohersDce  can  be  observed.  These 
observations  are  discussed  below  in 
reference  to  Figure  1  (adapted  from 
Figure  V-2  in  the  Staff  Paper).  Figure  1 
displays  the  estimated  relative  risk  for  a 
50  (ig/m'  increase  in  measured  24-hour 
PMio  levels,  derived  from  studies  that 
the  Criteria  Document  concluded  permit 
quantitative  comparisons  across  various 
cause-specific  mentality  and  morbidity 
endpoints  (i.e.,  respiratwy  hospital 
adnUssions,  OOPD  or  ischemic  heart 


disease  hospital  admissions,  and  cough 
and  lower  and  upper  respiratory 
symptoms)  (U.S.  EPA.  19g6b,  Tables 
V-4.  V-6:  U.S.  EPA.  1996a.  Section 
12.3.2.2). 

Figure  1  iUustrates  that  the  efiects 
estimates  for  each  health  endpoint  are 
relatively  consistent  across  the  studies. . 
Some  variation  would  be  expected, 
however,  due  to  the  differences  among 
the  study  areas  in  the  concentrations 
and  relative  composition  of  PM  and 
other  air  pollutants,  and  in  the 
demographic  aiKi  socioeconomic 
characteristics  of  the  study  populations, 
including  the  distributions  of  sensitive 
subpopulations,  as  well  as  a  result  of  ' 
random  error.  Thus,  the  Criteria 
Dociunent  concludes  that  the  relatively 
small  ranges  of  variability  in  the  effects 
estimates  observed  in  these  studies  are 
consistent  with  expectations  based  on 
assuming  causal  relationships  between 
mortality  and  morbidity  effects  and  PM 
exposure  (U.S.  EPA.  1996a,  Section 
13.4.1.1). 
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As  noted  above,  it  is  reasonable  to 
expect  that  co-pollutants  present  in  the 
study  areas  might  modify  the  apparent 
effects  of  PM  by  atmospheric 
interactions  (e.g.,  through  dissolution/ 
adsorption  or  aerosol  formation 
reactions)  or  by  independent  and/or 
interactive  efiects  on  sensitive 
subpopulations  (e.g.,  respiratory 
function  changes  &om  exposures  to  O3 
or  SO2).  Moreover,  the  possibility  of 
exposure  misclassificatlon  for  primary 
gaseous  pollutants  (e^g.,  CO,  802)  could 
diminish  their  apparent  significance 
relative  to  PM.  If  such  PM  effects 
modification  was  occurring  to  an 
appreciable  degree,  the  associations 
with  PM  would  be  expected  to  be 
consistently  high  in  areas  with  high  co- 
pollutant  concentrations,  and 
consistently  low  in  areas  with  low  00- 
pollutant  concentrations.  On  the 
contrary,  in  an  examination  of  reported 
PMio-mortality  associations  as  a 
function  of  the  varying  levels  of  co- 
pollutants  in  study  areas,  consistent 
effects  estimates  were  observed  across 
wide  ranges  of  co-pollutant 
concentrations  (U.S.  EPA,  1996b, 
Figures  V-3a,  V-3b).' While  it  is  possible 
that  diHierent  pollutants  may  serve  to 
confound  or  otherwise  influence    . 
particles  in  different  areas,  it  seems 
unlikely  that  this  would  lead  to  such 
similar  associations  and  consistent 
relative  risk  estimates  as  have  been 
reported  for  PM  in  a  large  number  of 
studies. 

In  addition  to  the  consistency 
observed  in  the  PM  associations  for  each 
health  endpoint,  these  studies  also 
exhibit  coherence  in  the  kinds  of  health 
effects  that  have  been  associated  with 
PM  exposure.  For  example,  the 
association  of  PM  with  mortality  is 
mainly  linked  to  respiratory  and 
cardiovascular  causes,  which  is 
coherent  with  the  observed  PM 
associations  with  respiratory-  and 
cardiovascular-related  hospital 
admissions. 

Coherence  is  also  observed  across 
studies  of  both  short-  and  long-term 
exposiues  to  PM.  For  example,  the 
existence  of  statistically  significant  PM- 
mcxtality  associations  from  long-term  as 
well  as  short-term  exposures  reinforces 
the  likelihood  that  PM  is  a  causal  factor 
for  prematiu^  mortality  relative  to  that 
which  might  be  reasonably  inferred 
from  either  type  of  study  alone. 
Furthermore,  the  fact  that  mortality  has 
been  associated  with  both  short-  and 
long-term  exposiues  is  important  with 
respect  to  the  credibility  of  ambient  PM 
as  a  cause  of  mortality  involving 
significant  life-years  lost.  If  there  was  no 
evidence  of  excess  mortality  from 
studies  of  long-term  exposures,  it  might 


be  inferred  based  on  the  short-term 
studies  that  reported  daily  mortatity  was 
due  solely  to  lifisspan  shortening  of  <nly 
days  or  weeks  in  individuals  already 
near  death. 

This  qualitative  coherence  is  further 
supported  by  the  quantitative  coherence 
across  several  health  endpoints.  For 
example,  if  the  relationships  were 
causal,  PM-related  hospitalizaticm 
would  be  expected  to  occur 
substantially  more  frequently  than  PM- 
related  mortality  (even  though  many 
deaths  attributed  to  air  pollution 
probably  do  not  occur  in  hospitals).  The 
Criteria  Document  notes  that  is  indeed 
the  case  (U.S.  EPA,  1996a,  p.  13-64  and 
Table  13-8).  Based  on  the  relative  risk 
estimates  from  the  shmt-term  exposure 
studies,  expected  increases  in 
respiratory-  and  cardiovascular-rdated 
hospital  admission  rates  associated  with 
PM  are  substantially  larger  than  the 
expected  increases  in  mortality  rates  for 
the  same  causes. 

-     The  coherence  in  the  epidemiological 
evidence  is  strengthened  by  those 
studies  in  which  different  health  effects 
are  associated  with'  ambient  PM 
concentrations  in  the  same  study     '^  * 
population.  Specifically,  studies  of 
Detroit,  Birmingham.  Philadelphia,  and 
Utah  Valley  all  find  that  ambient  PM 
concentrations  in  each  of  these  cities  are 
associated  with  increases  in  a  variety  of 
respiratory-  and  cardiovascular-related 
health  eflects  in  the  elderly  and  adult 
subpopulations  in  these  cities  (U.S. 
EPA.  1996a,  p.  13-66). 

As  summarized  above,  there  is  ti-    ^ 
evidence  that  PM  exposure  is  associated 
with  increased  risk  for  health  efiects 
ranging  in  severity  from  asymptomatic 
pulmonary  function  decrements,  to 
respiratory  and  cardiopulmonary  illness 
requiring  hospitalization,  to  excess 
mortality  ttom  respiratory  and 
cardiovascular  causes  (U.S.  EPA,  1906a, 
p.  13-67).  The  consistency  and 
coherence  of  the  epidemiological 
evidence  greatly  adds  to  the  strength 
and  plausibility  of  the  reported 
associations.  The  Criteria  Docimient 
concludes  that  the  pverall  coherence  of 
the  health  effects  evidence  suggests  (a 
likely  causal  role' of  ambient  PM  in 
contributing  to  the  reported  effects) 
(U.S.  EPA,  1996a,  p.  13-1). 

4.  Particulate  Matter  Fractions  of 
Concern 

The  previous  criteria  and  standards 
review  included  an  integrated 
examination  of  available  literature  oa 
the  potential  mechanisms, 
consequences,  and  observed  responses 
to  particle  deposition  in  the  major 
regions  of  the  respiratory  tract  (U.S. 
EPA,  1982b).  The  review  concluded 


with  general  agreement  that  particles 
that  deposit  in  the  thoracic  region 
(tracheobronchial  and  alveolar  regions) 
(i.e.,  particles  smaller  than  10  \un 
diameter),  were  of  greatest  concern  for 
public  health.  Thus,  the  PM  NAAQS 
were  revised  as  ^  result  of  the  last 
review  frtHn  TSP  to  PMio  standards. 
Particle  dosimetry  and  mechanistic 
considerations  developed  in  the  current 
review  continue  to  support  the  view 
that,  for  particles  that  typically  occur  in 
the  ambient  air,  those  that  are  capable 
of  penetrating  to  the  thoracic  regions  of 
the  respiratory  tract  are  of  greatest 
concern  to  health  (U.S.  EPA,  1996b, 
Section  V). 

Section  V.F  of  the  Staff  Paper 
siunmarizes  the  evidence  regarding  the 
health  effects  associated  with  the  fine 
(PM2j)  and  coarse  (PMio-u)  fractions  of 
PMio.  Both  fine  and  coarse  fraction 
particles  can  deposit  in  the  thoracic 
regions  of  the  respiratory  tract. 
However,  based  on  atmospheric 
chemistry,  exposure,  and  mechanistic  - 
considerations,  the  Criteria  Document 
concludes  it  would  be  most  appropriate 
to  "consider  fine  and  coarse  mode 
particles  as  separate  subclasses  of 
pollutants"  (U.S.  EPA.  1996a,  p.  13-04). 
and  to  measure  them  separately  as  a 
basis  for  planning  effective  control 
strategies. 

Given  the  significant  physical  and 
chemical  differences  between  the  two 
subclasses  of  PM,o  (U.S.  EPA,  1996b, 
pp.  V-6&-78),  it  is  reasonable  to  expect 
that  differences  may  exist  between  fine 
and  coarse  fraction  particles  in  both  the 
nature  of  potential  efCects  and  the 
relative  concentrations  required  to 
produce  such  effects.  The  Criteria 
Document  highlights  a  number  of 
specific  components  of  PM  that  could 
be  of  concern  to  health,  including 
components  typically  within  the  fine 
fraction  (e.g.,  add  aerosols  including 
sul&tes,  certain  transition  metals,  diesel 
particles,  and  ultrafine  particles),  and 
other  components  typically  within  the 
coarse  fraction  (e.g.,  silica,  resuspended 
dust,  and  bioaerosols).  While  > 

components  of  both  fractions  can 
produce  health  effects,  in  general  the 
fine  fraction  appears  to  contain  more  of 
the  reactive  substandbs  potentially 
linked  to  the  kinds  of  effects  observed 
in  the  epidemiological  studies.  The  fine 
fraction  also  contains  by  fer  the  largest 
number  of  particles  and  a  much  larger 
aggregate  surface  area  than  the  coarse 
fraction.  The  greater  surface  are^  of  the 
fine  fraction  increases  the  potential  for 
surface  absorption  of  other  potentially 
toxic  components  of  PM  (e.g..  metals, 
acids,  organic  materials),  and 
dissolution  or  absorption  of  pollutant 
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gases  and  their  subsequent  deposition  in 
the  thoracic  region. 

The  Staff  Paper  presents  the  available 
quantitative  and  qualitative  information 
on  the  effects  of  fine  particles  and  its 
constituents  (U.S.  EPA.  iggab,  pp.  V- 
60-63).  Because  of  the  number  of 
pertinent  studies  published  since  the 
last  review,  far  more  quantitative 
epidemiolo^cal  data  exist  today  for 
relating  fine  particles  to  mortality, 
morbidity,  and  lung  function  changes  in 
sensitive  subpopulations,  in  terms  of 
both  short-  and  long-term  ambient 
concentrations,  than  was  the  case  for 
PMio  at  the  conclusion  of  the  last 
review.**  Like  the  more  numerous  PMio 
studies,  the  fine  particle  studies  (e.g., 
studies  using  PM2.5>  sulfates)  generally 
find  statistically  significant  positive 
associations  between  fine  particle 
concentrations  and  mortality  and 
morbidity  endpoints.  with  more  than  20 
studies  conducted  in  a  number  of 
geographic  locations  throughout  the 
worid,  including  the  U.S..  Canada,  and 
Europe.  More  specifically,  daily 
mcfftality  effects  estimates  reported  for 
PM2J  fall  within  the  range  of 
approximately  3  to  6  percent  increases 
in  relative  risk  for  a  25  (ig/m^  increase 
in  24-hour  average  PM2.S 
concentrations,  for  those  cities  with 
statistically  significant  positive 
associations  (U.S.  EPA,  lOOeb,  Table  V- 
12).  This  collection  of  studies  shows 
quaUtative  coherence  in  the  types  of 
health  effects  associated  with  fine 
particle  exposure  including  mortality, 
morbidity,  symptoms,  and  changes  in 
lung  function  (U.S.  EPA,  1996b,  Tables 
V-11  to  V-13). 

By  contrast,  the  current  review  finds 
much  less  direct  epidemiological  or 
toxicological  evidence  regarding  the 
potential  effects  of  coarse  fraction 
particles  at  typical  ambient 
concentrations.  As  discussed  in  the  Staff 
Paper,  commujiity  epidemiological  - 
studies  directly  comparing  the  effects  of 
fine  and  coarse  fraction  particles 
provide  evidence  that  reported  PM 
associations  with  mortality  and 
decreased  lung  function  in  children  are 
mwe  likely  associated  with  fine  fraction 
particles  (U.S.  EPA,  1996b,  pp.  V-63- 
67).  On  the  other  hand,  both  past  and 
current  reviews  of  occupational  and 
toxicological  literature  have  found 
ample  qualitative  reasons  for  concern 
about  bigher-than-ambient 
concentrations  of  coarse  fraction 
particles.  At  such  elevated  levels,  coarse 
fraction  particles  are  linked  to  short- 


•>The  1986  Staff  Paper  dted  PM  thidies 
conducted  in  ess0ntially  3  locations  85  a  basit  for 
the  24-hour  standard,  and  4  studies  involving  a 
total  of  10  cities  as  a  basis  for  the  annual  standard; 
none  measured  PMio  directly  (EPA,  1986b). 


term  effects  such  as  aggravation  of 
asthma  and  increased  upper  respiratCRy 
illness,  which  are  consirtent  with 
enhanced  deposition  of  coarse  fraction 

R articles  in  the  tracheobronchial  region 
J.S.  EPA.  1996a.  p.  13-51).  Children 
may  be  particularly  sensitive  to  such  an 
effect,  since  they  typically  spend  more 
time  in  outdoor  activities,  such  that  they 
may  encounter  higher  exposures  and 
doses  of  coarse  fraction  particles  than 
other  potentially  sensitive  populations. 

hi  addition,  long-term  deposition  of 
insoluble  coarse  fraction  particles  in  ihe 
alveolar  region  may  have  the  potential 
for  enhanced  toxicity,  in  part  because 
clearance  from  this  region  of  the  lung  is 
significantly  slower  than  from  the 
tracheobronchial  region.  Limited 
qualitative  support  for  this  concern  is 
found  in  autopsy  studies  of  animals  and 
humans  exposed  to  various  ambient 
crustJal  dusts  at  or  slightly  above 
ambient  levels  typical  in  the  Southwest. 

Unlike  the  case  for  fine  particles,  the 
clearest  community  epidemiological 
evidence  regarding  coarse  fraction 
puticles  finds  such  effiects  only  in  areas 
with  numerous  marked  exceedances  of 
the  current  PMio  standard  (U.S.  EPA, 
1996a,  p.  13-51).  In  this  regard,  it 
appears  that  the  weight  of  the  available 
evidence  allowing  direct  comparisons 
between  the  two  size  fractions  of  PMio 
suggests  that  ambient  coarse  fraction 
particles  are  either  less  potent  or  a 
poorer  surrogate  for  commimity  effects 
of  air  pollution  than  are  fine  fraction 
particles. 

B.  Quantitative  Risk  Assessment 

The  Staff  Paper  presents  the  results  5f 
a  quantitative  assessment  of  health  risks 
for  two  example  cities,  including  risk 
estimates  for  several  categories  of  health 
effects  associated  with:  (1)  existing  PM 
air  quality  levels,  (2)  projected  PM  air 
quality  levels  that  would  occur  upon 
attainment  of  the  current  PMiq 
standards,  and  (3)  projected  PM  air 
quality  levels  that  would  occur  upon 
attainment  of  alternative  PM2.5 
standards.  As  an  integral  part  of  this 
assessment,  qualitative  and.  where 
possible,  quantitative  characterizations 
of  the  uncertainties  in  the  resulting  risk 
estimates  have  been  developed,  as  well 
as  information  on  baseline  incidence 
rates  for  the  health  effects  considered. 
The  risk  assessment  is  intended  as  an 
aid  to  the  Administrator  in  judging 
which  alternative  I^  NAAQS  would 
reduce  risks  suffldentiy  to  protect 
public  health  with  an  adequate  margin 
of  safety,  recognizing  that  such 
standards  will  not  be  risk-free. 

As  discussed  in  Section  A  above,  the 
Criteria  Document  concludes  that  the 
overall  consistency  and  coherence  of  the 


epidemiologiad  evidence  suggests  a 
likely  causal  role  of  ambient  PM  in 
contributing  to  adverm  health  effects. 
An  alternative  intevpretation  is  that  PM 
may  be  serving  as  an  index  for  the 
complex  mixture  of  pollutants  in  urban 
air.  The  maimer  in  which  the  PM 
epidemiological  evidence  is  used  in  this 
rUk  assessment  is  consistent  with  either 
of  these  alternative  interpretations  of  the 
evidence. 

E)e8pite  the  consistency  and 
coherence  of  the  epidemiological 
evidence  reporting  health  e^cts 
associated  with  PM,  EPA  cautions  that 
quantitative  risk  estimates  derived  from 
these  studies  include  significant 
uncertainty,  and  thus,  should  not  be 
viewed  as  demonstrated  health  impacts. 
EPA  believes,  however,  that  they  do 
represent  reasonable  estimates  as  to  the 
possible  extfflit  of  risk  for  these  efiiscts 
given  the  available  information. 

1.  Overview 

The  following  discussion  briefly 
summarizes  the  scope  of  the  risk 
assessment  and  key  components  of  the 
risk  model.  A  more  detailed  discussion 
of  the  risk  assessment  methodology  and 
results  is  presented  in  the  Staff  Paper 
and  technical  support  documents  (Abt 
Associates,  1996a,  b). 

The  risk  assessment  focused  on 
selected  health  effects  endpoints 
discussed  above  for  which  adequate 
quantitative  information  is  available 
(U.S.  EPA,"  1996a,  Table  VI-2), 
including  increased  daily  mortality, 
increased  hospital  admissions  for 
respiratory  and  cardiopulmonary 
causes,  and  increased  respiratory 
symptoms  in  children.  All 
concentration-response  relationships 
used  in  the  assessment  were  based  on 
findings  from  human  epidemiological 
studies,  and  consequently  rely  on  fixed- 
site,  population-oriented,  ambient 
monitors  as  a  surrc^te  for  actual  PM 
exposures. 

Risk  estimates  were  developed  for  the 
urban  centers  of  two  example  cities,  one 
eastern  (Philadelphia  County)  and  one 
western  (Southeast  Los  Angeles 
County),  for  which  sufficient  PMio  and 
PM2.S  air  quality  data  were  available. 
Risk  estimates  were  calculated  only  for 
ambient  PM  levels  in  excess  of 
estimated  annual  average  background 
levels.  '3  This  approach  of  estimating 


"  As  diacuaaed  in  Chapter  IV  of  the  Staff  P»per, 
annual  average  background  levels  of  PMu  are 
estimated  to  range  from  approxiinately  1-4  |ig/ixi* 
in  tvestem  areas  and  2-S  |ig/m>  in  eastern  areas, 
with  the  maximum  24-hour  levels  estimated  to 
reach  as  high  as  about  lS-20  pg/m'  over  the  couiaa 
of  a  year.  Background  PM  is  defined  in  the  Staff 
Paper  as  the  distribution  of  PM  concefUrations  that 
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risks  in  excess  of  backgrcnind  was 
judged  to  be  more  relevant  to  policy 
decisions  regarding  ambient  air  quality 
standards  than  risk  estimates  that 
include  effects  potentially  attributable 
to  uncontrollable  background  PM 
concentrations.  For  these  analyses,  an 
estimate  of  the  annual  average 
background  level  was  used,  rather  than 
a  maximum  24-hour  value,  since 
estimated  risks  were  aggregated  for  each 
day  throughout  the  year.  Risks  have 
been  estimated  for  a  recent  year  of  PM 
air  quality  data  in  each  of  the  two 
example  cities.  Risk  estimates  were 
calculated  for  Los  Angeles  County  with 
PM  levels  adjusted  downward  to  just 
attain  the  current  PMio  standards. 
Finally,  risk  estimates  were  also 
calculated  for  both  example  cities  where 
PM  levels  were  further  adjusted  to  just 
attain  various  alternative  PM2j 
standards. 

As  discussed  in  Chapter  13  of  the 
Criteria  Document,  the  interpretation  of 
specific  concentration-response   - 
relationships  is  the  most  problematic 
issue  in  conducting  risk  assessments  for 
PM-associated  health  effects  at  this 
time,  due  to  (1)  the  absence  of  clear 
evidence  regarding  mechanisms  of 
action  for  the  various  health  effects  of 
interest;  (2)  uncertainties  about  the 
shape  of  the  concentration-response 
relationships;  and  (3)  concern  about 
whether  the  use  of  ambient  PM2.3  and 
ambient  PMio  Gxed-site  monitoring  data 
adequately  reflects  tiie  relevant 
population  exposures  to  PM  that  are 
responsible  for  the  reported  health 
effects.  The  reported  study  results  used 
in  this  assessment  are  based  on  linear 
concentration-response  models 
extending  only  down  to  the  lowest  PM 
concentrations  observed  within  each 
study.  *'*  Thus,  concentration-response 
relationships  were  not  extrapolated 
below  the  range  of  the  PM  concentration 
air  quality  data  reported  in  any  given 
study.  Alternatively,  the  data  do  not 
rule  out  the  possibility  of  an  underlying 
non-linear,  threshold  concentration- 
response  relationship.  Although  these 
alternative  interpretations  of  study 
results  could  signiRcantly  affect 
estimated  risks,  only  very  limited 
information  is  available  to  aid  in 
resolving  this  issue  (U.S.  EPA,  ig96a. 
section  13.6.5).  Thus,  the  approach 
taken  in  the  PM  risk  assessment  is  to 
address  alternative  concentration- 


would  be  observed  in  the  VS.  in  the  absence  of 
anthropogenic  emiasioos  of  PM  and  precuraor 
atniasions  of  VOC  NO,,  and  SO.  in  North  America. 

■<  See  Table  Vl-2  in  the  SlafT  Paper  (U.S.  EPA, 
1996b)  for  information  about  the  reported  PM  mean 
and  range  of  concentration  levels  observed  in  the 
various  epidemiologicai  studies  used  in  the  risk 
assessment. 


response  models  through  sensitivity  and 
integrated  uncertainty  analyses  to 
develop  ranges  of  estimated  risks,  rather 
than  characterizing  any  particular  set  of 
risk  estimates  as  representing  the  "best" 

estimates. 

Risk  estimates  for  PM-associated 
health  effects  in  excess  of  background 
PM  levels  (i.e.,  excess  risk)  were 
initially  developed  based  on  a  set  of 
"base  case"  assumptions.  These  base 
case  assumptions  reflect  the  use  of:  (1) 
Mid-point  estimates  from  the  ranges  of 
estimated  annual  average  background 
concentrations  for  the  eastern  and 
western  regions  of  the  U.S.  to  represent 
typical  ba^ground  levels;  (2) 
essentially  linear  concentration- 
response  relationships  down  to  the 
lowest  PM  level  observed  in  each  study; 
and  (3)  annual  distributions  of  24-hour 
PMio  and  PM2.5  concentrations  that 
were  obtained  by  taking  a  recent  year  of 
PM  air  quality  data  in  each  example  city 
and  adjusting  all  PM  concentrations 
exceeding  the  estimated  backgroimd 
concentration  level  by  the  same 
percentage  to  simulate  attainment  of 
alternative  standards  (referred  to  as  a 
"proportional  rollback"  approach). 
While  there  are  many  different  methods 
of  adjusting  PM  air  quality  distributions 
to  reflect  future  attainment  of  alternative 
standards,  analysis  of  historical  data 
(Abt,  1996b)  support  the  use  of  such  a 
proportional  method  for  adjusting  air 
quality  values. 

For  comparison  with  alternative 
standards,  it  is  desirable  to  estimate 
health  risks  associated  with  PM  air 
quality  that  do  not  include  the  effect  of 
concentrations  in  excess  of  those 
allowed  by  the  current  PMio  standards. 
Since  the  air  quality  in  one  of  the  two 
cities  examined,  Ix)s  Angeles,  exceeded 
the  current  PMio  standards,  both  PMio 
and  PMzs  concentrations  were 
proportionally  rolled  back  (preserving 
the  PMj  5/PM10  ratio)  to  air  quality 
concentrations  that  just  attain  the 
current  PMio  standards.  While  this 
necessarily  introduces  additional 
uncertainty  into  the  risk  estimates,  it  is 
required  in  order  to  compare  risks 
associated  with  attaining  the  current 
PMio  standards  with  risks  associated 
with  attainment  of  alternative  PtAxs 
standards. 

Sensitivity  analyses  have  been 
conducted  to  examine  the  impact  on  the 
risk  estimates  of  these  and  other 
assumptions,  by  varying  each 
assumption  independently.  For 
example,  the  impact  of  using  alternative 
estimates  for  background  concentrations 
was  examined  by  replacing  the  mid- 
point estimate  with  the  lower  and  the 
upper  end  of  the  range  of  estimated 
annual  average  backj^und  levels.  In 


addition,  integrated  imcertainty 
analyses  have  been  conducted 
specifically  for  the  excess  mortality 
associated  with  PM  exposures  to 
examine  the  range  of  risk  estimates 
when  several  key  assumptions  and 
uncertainties  are  considered 
simultaneously,  rather  than  one  at  a 
time.  The  key  issues  examined  in  the 
integrated  uncertainty  analyses  include: 
(1)  Variability  in  the  underlying 
concentration-response  relationship 
resulting  from  combining  the  results  of 
PM2  3  mortality  studies  in  six  cities  to 
estimate  the  relative  risks  in  the  two 
example  cities;  (2)  consideration  of 
alternative  potential  threshold 
concentrations;  (3)  inclusion  of  the 
range  of  estimates  for  PM  background 
levels;  and  (4)  use  of  alternative  PM  air 
quality  adjustment  procedures  to 
simulate  attainment  of  alternative 
standards  based  on  analysis  of  historical 
data. 

2.  Key  Observations 

The  discussion  below  highlights  the 
key  observations  and  insights  from  the 
risk  assessment,  together  with  important 
caveats  and  limitations. 

(1)  Fairly  wide  ranges  of  estimates  of  the 
incidence  of  PM-related  mortality  and 
morbidity  effects  were  calculated  for  the  two 
locations  analyzed  when  the  effects  of  key 
uncertainties  and  alternative  assumptions 
were  considered. 

This  point  is  illustrated  below  for 
iffbrtality  estimates  using  base  case  and 
alternative  assumptions,  as  well  as  for 
morbidity  estimates  using  base  case 
assumptions  alone.''  For  example,  the 
incidence  of  mortality  associated  with 
short-term  PM2.5  exposures  upon 
attainment  of  the  current  PMio 
standards  was  estimated  to  range  from 
approximately  400  to  1,000  deaths  per 
year  in  Los  Angeles  County  (with  a 
population  of  3.6  million)  under  base 
case  assumptions,  and  from 
approximately  100  to  1,000  deaths  using 
alternative  assumptions  considered  in 
the  integrated  uncertainty  analysis.  '^ 
For  Philadelphia  Coimty  (with  a 
population  ol  1.6  million),  a  city  with 
better  air  quality  than  Los  Angeles  and 
already  well  below  the  current  PMio 


"  In  the  examples  presented  here  the  ranges  of 
estimated  incidences  are  based  on  the  90  percent 
credible  intervals  htim  the  risk  analyses.  The  90 
percent  credible  interval  represents  the  range  from 
the  5th  percentile  to  the  95th  percentile  of  the 
estimated  risk  distribution,  and  provides  a 
reasonable  ciiaractarization  of  the  range  of 
estimated  values  that  results  from  the  various 
uncertainties  that  could  be  incorporated 
quantitatively  in  the  risk  analyses.  -. 

"'Incidence  estimates  of  roughly  400  to  1,000 
excess  deaths  per  year  represent  roughly  2  to  4 
percent  of  the  total  mortality  incidence  in  Las 
Angelee  County. 


i  '•r* ,  "•"^ 
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standards,  estimated  mortality       "  >.• 
associated  with  short-term  PM2J 
exposures  ranged  from  approximately 
200  to  500  deaths  per  year  under  base 
case  assumptions,  and  from 
approximately  20  to  500  deaths  per  year 
under  alternative  assumptions 
considered  in  the  integrated  uncertainty 
analyses.''' 

Morbidity  efifects  associated  with 
exposures  to  PM2.S  are  estimated  using 
base  case  assumptions  to  range  from 
approximately  250  to  1,600  respiratory- 
related  hospital  admissions  per  year  and 
from  23,000  to  58,000  cases  of 
respiratory  symptoms  in  children  per 
year  for  Los  Angeles.'*  For  Philadelphia 
County,  morbidity  effects  associated 
with  exposures  to  PM2.S  are  estimated 
Using  base  case  assumptions  to  range 
fttjm  about  70  to  450  respiratory-related 
hospital  admissions  and  from  6,000  to 
15,000  cases  of  respiratory  symptoms 
peryear."  V     . 

(2)  Risk  estimates  associated  vHth 
attainment  of  alternative  PM2.5  standards 
described  in  tiie  Staff  Paper  show  highly 
variable  reductions  in  PM-associated  risk 
which  are  a  function  of  the  particular  city 
and  the  levels  of  the  standards. 

Risk  estimates  for  PM-associated 
mortality  and  morbidity  health  effects 
have  been  estimated  for  alternative 
aimual  PMaj  standards  20  of  15  and  20 
(ig/m^,  alone  and  in  combination  with 
alternative  daily  standards  2>  ranging 
from  25  to  65  Mg/m'.  For  two  cases 
considering  only  annual  PM2.5 
standards,  the  mean  estimates  (using 
base  case  ass\imptions)  of  excess 
mortality  and  morbidity  associated  with 
short-term  PM2.5  exposures  in  Los 
Angeles  County  were  reduced  by 
roughly  45-50%  for  attainment  of  an 
annual  PM2J  standard  level  of  15  Mg/m^, 


and  by  roughly  20-25%  for  attainment 

of  an  annual  standard  level  of  20  pg/ 

m3.22  These  estimates  of  risk  reduction 

are  incremental  to  the  risk  reductions 

associated  with  attainment  of  the 

current  PMio  standards  as  explained 

above.  Similarly,  ibr  an  area  already  in 

attainment  with  the  current  PMio 

standards  (Philadelphia  County),  mean 

estimates  of  excess  morbidity  and 

mortality  associated  with  short-term 

exposures  to  PM2.5  were  not  affected  by 

an  annual  standard  of  20  Mg/m^  but  were 

reduced  by  about  15-20%  upon 

attainment  of  an  annual  PM2.S  standard 

of  15  Mg/m^-^' 
As  noted  above,  risk  estimates  for  PM- 

assodated  mortality  and  morbidity 

health  effects  also  have  been  estimated 

for  alternative  24-hour  PM2J  standards 

ranging  &t>m  25  to  65  )i%lrB?  (in 

combination  with  an  aimual  standard  of 

20  \i%lra}).  These  combinations  of 

standards  result  in  cases  for  which  the  . 

24-hour  standard  was  generally 

controlling  the  degree  of  risk  reduction. 

Mean  estimates  of  excess  mortality  and 

morbidity  associated  with  short-term 

PMaj  exposures  in  Los  Angeles  County 

were  reduced  by  roughly  85%  for  a 

daily  standard  of  25  jig/m',  and  by 

roughly  40-50%  for  a  daily  standard  of 

65  Mg/m^,  beyond  the  risks  associated 

with  attainment  of  the  current  PMio 

standards  when  base  case  assumptions 

were  used.^  Similarly,  for  Philadelphia 

County,  the  mean  estimates  of  excess 

mortality  and  morbidity  were  reduced 

by  roughly  70-75%  for  a  daily  standard 

of  25  pg/m3,  and  about  10%  for  a  daily 

standard  of  65  ng/m^." 


■''Incidence  estimates  of  200  to  500  excess  deaths 
per  jrear  associated  with  PM  exposures  represent 
roughly  1  to  2.5  percent  of  total  mottality  in 
Philadelphia  County. 

'■Incidence  estimates  of  250  to  1,600  respiratory- 
related  hospital  admissions  associated  with  PM 
exposures  represent  roughly  1.5  to  10  percent  of 
total  respiratory-related  hospital  admissions  in  Los 
Angeles  County.  Incidence  estimates  of  23,000  to 
S8.000  cases  of  respiratory  symptoms  represent 
roughly  15  to  40  percent  of  total  respiratory 
symptom  cases  in  Los  Angeles  County. 

"Incidence  estimates  of  70  to  450 
cardiopulmonary-related  hospital  admissions 
associated  with  PM  exposures  represent  roughly  O.S 
to  3.5  percent  of  total  respiratory-related  hospital 
admissions  in  Philadelphia  County.  Incidence 
estimates  of  6.000  to  1 5.000  cases  of  respiratory 
symptoms  associated  with  PM  exposures  represent 
rou(^ly  10  to  30  percent  of  total  respiratory 
symptom  cases  in  Philadelphia  County. 

>°The  armual  standards  analyzed  «vere  simulated 
by  adjusting  the  aimual.average  concentration  at  the 
population-oriented  monitor  in  the  study  area  with 
the  highest  measured  values  to  the  standard  level 
under  consideration. 

^■The  alternative  daily  standards  analyzed  were 
the  l-expected-exceedanoe  form  of  the  standard. 


^  In  Los  Angeles  County,  a  45-50%  reduction  in 
excess  mortality  and  morbidity  associated  writh 
short-term  PM2  5  exposures  represents  decreases  of 
roughly  320  excess  deaths,  540  cardiopulmonary- 
related  hospital  admissions,  and  22,000  cases  of 
respiratory  symptoms;  a  20-25%  reduction 
represents  decreases  of  roughly  150  excess  deaths, 
250  cardiopulmonary-related  hospital  admissions, 
and  11,(XX)  cases  of  respiratory  symptoms. 

"In  Philadelphia  County,  a  15-20%  reduction  in 
excess  mortality  and  morbidity  assocjated  with 
short-term  PMjj  exposures  represents  decreases  of 
roughly  60  excess  deaths,  70  cardiopulmonary- 
related  hospital  admissions,  and  2,000  cases  of 
respiratory  symptoms. 

'■•  In  Los  Angeles  County,  an  85%  reduction  in 
excess  mortality  and  morbidity  associated  with 
short-term  PMu  exposures  represents  decreases  of 
roughly  590  excess  deaths,  1000  cardiopulmonary- 
related  hospital  admissions,  aiKi  37,000  cases  of 
respiratory  symptoms;  a  40-50%  reduction 
represents  decreases  of  roughly  2ft0  excess  deaths, 
480  cardiopulmonary-related  hospital  admissions, 
and  20,000  cases  of  respiratory  symptoms. 

» In  Philadelphia  County,  a  70-75%  reduction  in 
excess  mortality  and  morbidity  associated  with 
short-term  PMj  5  exposures  represents  decreases  of 
roughly  260  excess  deaths.  320  cardiopulmonary- 
related  hospital  admissions,  and  8,000  cases  of 
respiratory  symptoms;  a  10%  reduction  represents 
decreases  of  roughly  40  excess  deaths,  50 
cardiopulmonary-related  hospital  acfanissions,  and 
1,000  cases  of  respiratory  symptoms. 


(3)  Based  on  the  results  from  the  sensitivity 
aaalyses  of  key  uncertainties  and  the 
integrated  uncertainty  analyses,  the  single 
most  important  fector  influencing  the 
uncertainty  associated  with  the  risk  estimatos 
is  whether  or  not  a  threshold  concentration 
exists  below  which  PM-associated  health 
risks  are  not  likely  to  occur. 

Alternative  assiuned  threshold 
concentrations  considered  in  these 
analyses  result  in  as  much  as  a  3-  to  4- 
fold  difference  in  estimated  risk 
associated  with  PM  exposures  in  Los 
Angeles  County  (U.S.  EPA,  1996b, 
Figure  VI-8;  Abt  Associates,  1996b, 
Exhibits  7.19  and  7.20)  depending  on 
the  likelihood  imputed  to  various  PMj^ 
threshold  concentrations.  In  an  area 
with  PM  concentrations  well  below  the 
current  PM  standards  (e.g.,  Philadelphia 
County),  differences  iYi  risk  associated 
with  a  recent  year  of  PM  air  quality  may 
be  even  greater  for  alternative  threshold 
assumptions,  since  these  locations 
would  be  expected  to  have  a  greater 
proportion  of  PM  concentrations  below 
assumed  threshold  concentrations. 

(4)  Based  on  results  from  the  sensitivity 
analyses  of  key  uncertainties  and/or  the 
integrated  uncertainty  analyses,  quantitative 
consideration  of  the  following  uncertainties 
is  estimated  to  have  a  much  more  modest 
impact  on  the  risk  estimates:  (a)  Inclusion  of 
inoividual  co-pollutant  species  when 
estimating  PM  effect  sizes  (based  on  reported 
estimates  of  efiects  modification);  (b)  the 
choice  of  approach  to  adjusting  the  slope  of 
the  concentration-response  relationship 
when  analyzing  alternative  possible 
threshold  concentrations;  (c)  the  value 
chosen  to' represent  average  background  PM 
concentrations;  and  (d)  the  choice  of  air 
quality  adjustment  approaches  for  simulating 
attainment  of  alternative  PM  standards. 

(5)  Additional  sources  of  uncertainty 
associated  with  risk  analyses  of  alternative 
PMjj  standard  scenarios  which  could  not  be 
addressed  quantitatively  include:  (a) 
Uncertainty  in  the  pattern  of  air  quality 
concentration  reductions  that  would  be 
observed  across  the  distribution  of  24-hour 
PM2.5  concentrations  in  areas  attaining  the 
standards,  and  (b)  uncertainty  concerning  the 
degree  to  which  PM  concentration-response 
relationships  may  reflect  contributions  from 
other  pollutants,  or  the  particular 
contribution  of  certain  constituents  of  PMij, 
and  whether  such  constituents  would  be 
reduced  in  similar  proportion  as  the 
reduction  in  PMj^. 

To  the  extent  concentrations  of  other 
combustion  source  co-pollutants  are 
reduced  more  or  less  than  PM2.5 
concentrations  in  attaining  alternative 
PM2,5  standards,  estimates  of  health 
effects  reduced  by  such  standards 
would  be  expected  to  be  related  to  the 
d^ree  to  which  these  co-pollutants  in 
fact  play  a  role  in  producing  or 
modifying  PM-associated  effects. 
Similarly,  if  specific  constituents  of 
PM2J  mass  have  differing  potencies  in 
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producing  effects  relative  to  other  PM2.5 
constituents,  estimates  of  risk  reduced 
would  be  expected  to  vary  if  those 
constituent  concentrations  are  reduced 
to  di^erent  degrees  by  control  strategies 
designed  to  attain  alternative  PM2.3 
standards. 

(6)  The  peak  24-hour  PM^j  concentradons 
anpear  to  contribute  a  relatively  small 
amount  to  the  total  health  risk  posed  t>y  the 
entire  air  quality  distribution  as  compared  to 
the  risks  associated  with  the  low  to  mid- 
range  concentrations. 

Standards  with  a  24-hour  averaging 
time  are  traditionally  based  on  the 
highest  24-hour  vab  as  observed  in  a 
year,  concentrations  for  which  the  risk 
on  an  individual  day  is  highest. 
However,  examining  a  typical 
distribution  of  ambient  24-hour  PMj  j 
concentrations  over  the  course  of  a  year 
in  conjimction  with  PM2.3 
concentration-response  relationships,  as 


illustrated  in  Figures  2a,  2b,  and  2c,  the 
peak  PM2J  concentrations  contribute 
much  less  to  the  total  health  risk  over 
a  year  than  the  low-  to  mid-range  PM2.3 
concentrations. 

More  specifically,  Figures  2a,  2b,  and 
2c  illustrate  some  of  the  characteristics 
of  the  integration  of  air  quality 
distributions  and  concentration- 
response  relationships  as  used  to 
predict  total  risk  from  ambient  particle 
exposures  across  a  year.  These  Rgures 
show  the  relative  contribution  of 
different  portions  of  a  typical  urban 
ambient  PM2.S  concentration 
distribution  to  mortality  risk  frcnn  short- 
term  exposures.  As  shown  in  Figures  2b 
and  2c,  low-  to  mid-range 
concentrations  (e.g..  10-50  \tg/m^) 
account  for  the  largest  amount  of 
estimated  mortaUty  risk  on  an     '■'.'- 
annualized  basis.  ■:'.■: 

The  portioti  of  the  air  quality      . 
distributicm  that  contributes 


significantly  to  total  health  risk  over  the 
course  of  a  year  is,  of  course,  smaller  if 
effects  thresholds  are  assumed  or  if 
much  higher  levels  of  estimated 
background  PM2.5  concentrations  are 
used  (Figure  2c).  However,  even  with 
this  assumption,  most  of  the  aggregate 
risk  associated  with  short-term 
exposures  likely  results  from  the  large 
number  of  days  during  which  the  24- 
hour  average  concentrations  are  in  the 
low-  to  mid-range,  below  peak  24-hour 
concentrations.  Even  though  higher  24- 
hour  concentrations,  including  peaks 
above  70  Mg/m^.  clearly  contribute  more 
mortality  per  day  than  low-  to  mid- 
range  concentrations,  the  much  larger 
number  of  days  within  the  low-  to  mid- 
ranges  results  in  this  interval  being 
associated  with  the  largest  proportion  of 
the  total  risk. 
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Figufv  2a.  Ilhistrative  Air  Quality  Distribotioii  of  24-Hour  PM2.5  Coacntratkina— This  figure  shows  an  exaoiple  of 
a  frequency  distribution  of  the  number  of  days  exceeding  various  24-hour  average  PM2.3  concentratimis  over  a  year. 
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Fignre  2b.  Estimated  Mortality  Risks  Using  A  Non-Threshold  Concentrafkm-Reaponse  Relatkmriup— This  figure  illuitratas 
the  pn^Mutiim  of  estimated  mortality  incidence,  using  a  non-threshold  concentratian-respanae  ralatiottahip,  a— oriated 

with  each  concentration  range  shown  above  in  Figure  2a. 
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PM23»  associated  widi  eadi  concentratioii  range  eliewii  above  ia  Figure  2a. 


An  annnal  PM2J  standard  would 
almost  oertainly  require  areas  whose  air 
quality  concmitrations  are  above  those 
necessary  for  attainment  to  reduce  PMu 
concentrations  across  a  wide  range  of 
the  24-hour  air  quality  distribution 
rather  than  just  a  few  high  24-hour 
values,  thus  resulting  in  more 
significant  risk  reduction  than  would  a 
24-hour  standard  set  so  as  to  control  the 
peak  concentrations.  Further,  an  annual 
standard  would  be  expected  to  lead  to 
greater  consistency  in  the  risk  reduced 
in  different  geographic  areas  having 
similar  initial  air  quality  than  would  a 
24-hour  standard  of  similar  impact,  in 
terms  of  the  number  of  areas  affected. 
Such  a  24-hoiir  standard  would  focus  on 
reducing  the  highest  24-hour 
omcentrations  rather  than  on  the  entire 
air  qualUy  distribution. 

(7)  There  is  greater  uncertainty  about 
estimated  excess  mortality  (and  other  eflacts) 
associated  with  PM  exposures  as  one 
considers  increasingly  lower  conoentrationa 
approaching  background  levels. 

As  discussed  in  Section  A  above,  one 
of  the  most  important  uncertainties 
related  to  estimating  excess  mortality 
associated  with  PM  exposures  is  the 
shape  of  the  concentration-response 
relationship.  The  existing 
epidemiological  data  reporting  excess 
mortality  associated  with  PM  exposures 
do  not  rule  out  the  possibility  that  there 
may  bie  a  threshold  conoBntration  below 
which  excess  mortality  associated  with 
PM  exposures  does  not  occur.  As  one 
considers  progressively  higher  F&l.^ 


conoeBtraticms  it  is  increasingly 
imlikely  that  there  is  a  threshold  at 
these  higher  levels.  In  contrast,  as  one 
considers  increasingly  lower' PM 
conoaitrati<ms.  there  is  increasing 
uncertainty  about  the  shape  and 
magnitude  of  the  estimated 
concentration-response  relationship 
over  the  lower  range  of  concentrations. 
This  increasing  uncertainty  is  due  to 
questions  about:  (1)  The  possible  impact 
of  multiple  co-pollutants  on  the 
estimated  concentration-response 
relation^ips;  (2)  whether  exposure 
misclassification  associated  with  the  use 
of  ambient  monitors  as  a  measure  of 
population  exposure  might  be  masking 
a  non-linear  relationship;  and  (3), 
whether  a  biological  threshold  may  exist 
below  which  excess  mortality  associated 
with  PM  exposures  does  not  occur.  In 
addition,  there  is  uncertainty  about 
background  levels,  and  thus  about  the 
extent  to  which  effects  associated  with 
PM  exposures  at  concentrations 
approaching  estimated  background 
levels  are  attributable  to  controllable, 
non-background  sources  of  ambient  PM. 

C.  Need  for  Revision  of  the  Current 
Primary  PM  Standards 

The  overarching  issue  in  the  present 
review  of  the  primary  NAAQS  is 
whether,  in  view  of  die  advances  in 
scientific  knowledge  reflected  in  the 
Criteria  Document  and  Staff  Paper,  the 
existing  standards  should  be  revised 
and,  if  so,  what  revised  or  new 
standards  would  be  appropriate.  The 


amchiding  section  of  the  integrative 
summary  of  health  effects  information 
in  the  Criteria  Document  provides  the 
following  summary  of  the  jcience  with 
re^Mct  to  this  issue: 

The  evidence  for  PM-rekted  effects  firam 
epidemiologic  studies  is  fiiiriy  strong,  with 
most  studies  showing  increases  in  mtHtality, 
hospital  admissions,  respiratory  syraptoou, 
and  pulmonary  functitm  decrements  '  • 
associated  with  several  PM  indices.  Tham 
epidemioiogic  findings  cannot  be  wholly 
attributed  to  inappropriate  or  incorrect 
statistical  methods,  misspedficatioo  of 
concentratkin-efiiBct  models,  biases  in  study 
design  or  implementation,  measurement 
errors  in  health  endpoint,  poUutioo 
exposure,  weather,  or  other  variables,  nar 
confounding  of  PM  effects  with  effects  of 
other  fectors.  While  the  results  of  the 
epidemiology  studies  should  be  interpreted 
cautiously,  they  nonetheless  provide  ampfe 
reason  to  be  concerned  that  there  are 
detectable  health  effects  attributable  to  PM  at 
levels  below  the  current  NAAQS  (U.S.  EPA, 
1996a.  p.  13-92). 

Given  the  nature  of  the  health  efiects 
in  question,  this  finding  clearly  suggests 
that  revision  of  the  current  NAAQS  is 
appropriate.  The  extensive  PM 
epidemiological  data  base  provides 
evidence  of  seriou^liealth  effects  (e.g., 
mortality,  exacerbation  of  chrcmlc 
disease,  increased  hospital  admissions) 
in  sensitive  subpopulations  (e.g.,  the 
elderly,  individuals  with 
cardiopulmonary  disease].  Although  the 
increase  in  relative  risk^  small  for  the 
most  serious  outcomes  (see  Figure  1),  it 
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is  likely  signiftcant  from  an  overall 
public  bealtb  perspective,  because  of 
the  laige  number  of  individuals  in 
sensitive  subpopulations  that  are 
exposed  to  ambient  PM  and  the 
fipiifimnra  of  the  health  efiiacts  (U.S. 
EPA.  1996a.  p.  1-21). 

While  the  lack  of  demonstrated 
mechanisms  that  explain  the  range  of 
epidemiological  findings  is  an 
important  caution,  which  presents 
difficulties  in  providing  an  integrated 
•MBSsment  of  PM  health  effects 
research,  quahtative  Information  from 
laboratory  studies  of  the  effects  of 
particle  components  at  high 
cmcentrations  and  dosimetry 
considerations  suggest  that  the  kinds  of 
efliscts  observed  in  community  studies 
(e.g..  respiratory-  and  cardiovascular^ 
rented  responses)  are  at  least  plausibly 
related  to  PM.^  Indeed,  the  Criteria 
Document  and  Section  V.E  of  the  Staff 
Papm  point  to  the  consistency  of  the 
results  of  the  epidemiological  studies 
firam  a  large  number  of  different 
locations  and  the  coherent  nature  of  the 
observed  effects  as  being  suggestive  of  a 
likely  causal  role  of  ambient  PM  in 
contributing  to  the  reported  effects. 

Given  the  evidence  that  such  effiscts 
may  occur  at  levels  below  the  current 
standards,  the  serious  nature  and 
potential  magnitude  of  the  public  health 
risks  involved,  and  the  need  to  consider 
the  fine  and  coarse  fractions  as  distinct 
classes  of  particles,  the  Staff  Paper  and 
the  CASAC  (Wolff.  1996b)  concluded 
that  revision  of  the  cmrent  standards  is 
clearly  appropriate.  Moreovw,  at  the 
May  1996  pubhc  meeting  (U.S.  EPA, 
1996e),  and  in  separate  written 
comments  (including  Lippmann  et  al.. 
1996),  a  majority  of  CASAC  panel 
members  reconunended  revisions  that 
would  strengthen  the  heelth  protection 
provided  by  the  current  PM  standards. 
Based  on  the  rationale  and 
recommendations  contained  in  the  Staff 
Paper  and  the  CASAC  closure  letter,  the 
Administrator  concludes  that  the 
current  PM  standards  should  be  revised. 

D.  Indictxtors  ofPM 

In  fonnulating  alternative  approaches 
to  establishing  adequately  protective, 
effective,  and  efBcient  PM  standards,  it 
is  necessary  to  specify  the  frection  of 
particles  found  in  the  ambient  air  that 
should  be  used  as  the  indicator(s)  for 
the  standards.  In  this  regard,  the  most 
recent  assessment  of  scientific 
information  in  the  Criteria  Dociunent. 
simunarized  in  Chapters  FV  and  V  of  the 


^Bpidamiolagical  studiM  alone  cannot  be  used 
to  demoiMtnte  mechanum*  of  action,  but  they  can 
pToride  evidence  uieful  In  making  infotencaa  witli 
ragnd  to  causal  lelatioaahipa  (US.  EPA.  ISSeb,  p. 

v-e). 


Staff  FuMT.  continues  to  support  past 
staff  and  CASAC  recommendations 
regarding  the  selection  of  size-specific 
indicatcn  for  PM  standards.  More 
specifically,  the  Staff  Paper  finds  that 
the  following  conclusions  reached  in 
the  1987  review  remain  valid: 

(1)  Health  risks  posed  by  inhaled 
particles  are  influenced  both  by  the 
penetration  and  deposition  of  particles 
in  the  various  regions  of  the  respiratory 
tract  and  by  the  biological  re^Mnses  to 
these  deposited  materials. 

(2)  The  risks  of  adverse  health  effects 
associated  with  deposition  of  ambient 
fine  and  coarse  fraction  particles  in  the 
thoracic  (tracheobronch^  and  alveolar) 
regions  of  the  respiratory  tract  are 
markedly  greater  than  for  deposition  in 
the  extrathoracic  (heed)  region. 
Maximum  particle  penetration  to  the 
thoracic  region  occurs  during  oronasal 
or  mouth  breathing^ 

(3)  The  risks  of  adverse  health  efiSacts 
fixnn  extrathcnecic  deposition  of  general 
ambient  PM  are  suffidenUy  low  that 
particles  which  deposit  only  in  that 
region  can  safely  be  excluded  from  the 
standard  indicator. 

(4)  The  size-specific  indicatoifs) 
shoiild  represent  thoee  particles  capable 
of  penetrating  to  the  thoracic  region, 
including  both  the  tracheobronchial  and 
alveolar  regions. 

These  conclusions,  together  with 
information  on  the  dosimetry  of 
particles  in  humans,  were  the  basis  for 
the  promulgation  in  1987  of  a  hew  size- 
specific  indicator  for  the  PM  NAAQS. 
PMio,  that  includes  particles  with  an 
aerodynamic  diameter  smaller  than  at 
equal  to  a  nominal  10  \ua.  The  recent 
information  on  human  particle 
dosimetry  contained  in  the  Criteria 
Docimieht  provides  no  basis  for 
changing  10  ^m  as  the  appropriate  cut 
point  for  particles  capable  of  penetrating 
to  the  thoracic  regions. 

The  Staff  Paper  concludes,  howevw. 
that  continued  use  of  PMio  as  the  sole 
indicator  for  the  PM  standards  would 
not  provide  the  most  effective  and 
effident  protection  fitnn  the  health 
effects  of  particulate  matter  (U.S.  EPA, 
1996b.  pp.  Vn-4-11).  The  recent  health 
effects  evidence  and  the  fundamental 
physical  and  chemical  differences 
between  fine  and  coarse  fraction    '^■'' 
particles  have  prompted  consideration 
of  separate  standards  fat  the  fine  and 
coarse  fractions  of  PMio.  In  this  regard, 
the  Criteria  Docimient  concludes  that 
fine  and  coarse  fractions  of  PMio  should 
be  considered  separately  (U.S.  EPA, 
1996a,  p.  lS-93).  Taking  into  account 
such  information,  CASAC  found 
sufficient  scientific  and  technical  bases 
to  support  establishment  of  separate 
standards  relating  to  these  two  fractions 


of  PMio.  Spedficalhr,  CASAC  advised 
the  Administrator  that  "there  is  a 
consensus  that  retaining  an  aimual  PMio 
NAAQS  *  *  *  is  reasonable  at  this 
time"  and  that  there  is  "also  a 
consensus  that  a  new  PM3  j  NAAQS  be 
established"  (Wolff,  1996b). 

While  it  is  difficuh  to  distinguish  the 
effiacts  of  either  fine  or  coarse  fiacticm 
particles  from  those  of  PMio, 
cranparisons  between  fine  and  coarse 
fraction  particles  presented  in  the  Staff 
Paper  suggest  that  fine  partides  are  a 
better  surrogate  for  those  components  of 
PM  that  are  linked  to  mortality  and 
morbidity  effects  at  levels  below  the 
current  standards  (U.S.  EPA.  1996b,  P. 
VII-18).  Moreover,  a  regulatory  focus  on 
fine  particles  would  likely  also  result  in 
controls  on  gaseous  prectirsors  of  fine 
particles  (e.g.,  SOx.  NOx.  VOC),  which 
are  all  components  of  the  complex 
mixture  of  air  pollution  that  has  most 
generally  been  associated  with  mortality 
and  morbidity  effects.  The  Staff  Paper 
condudes  that,  in  contrast  to  fine 
partides.  coarse  fraction  partides  are 
more  clearly  linked  with  certain 
mwUdity  effects  at  levels  above  those 
allo%ved  by  the  current  24-hour 
standard. 

The  AdministratiH'  concun  with  staff . 
and  CASAC  recommendations  to 
control  partides  of  health  concern  (Le.. 
PMio)  throuf^  separate  standards  fbr 
fine  and  coarse  fraction  partides.  The 
following  sections  outline  the  basis  for 
the  Administrator's  dedsion  on  specific 
indicaton  for  fine  and  coarse  partide 
standards. 

1.  Indicaton  for  the  Fine  Fractitm  of 
PMio 

The  Administrator  concludes  that  it  is 
appropriate  to  control  fine  particles  as  a 
group,  as  opposed  to  singling  out 
particular  components  or  classes  of  fine 
particles.  The  qualitative  literature.     - 
evaluated  in  Chapter  11  of  the  Criteria 
Document  and  summarized  in  Section 
V.C  of  the  Staff  Paper,  has  reported 
various  health  effacts  associated  with 
high  concentratiims  of  a  numbw  of  fine 
partide  components  (e.g.,  sulfates, 
nitrates,  organics.  transition  metals), 
alone  or  in  some  cases  in  combination 
with  gases.  Community  studies  have 
found  significant  assodations  between 
fine  particles  or  PMio  and  health  effects 
in  various  areas  across  the  U.S.  where 
such  fine  partide  components  correlate 
significantly  with  particle  mass.  As 
noted  above,  it  is  not  possible  to  rule 
out  any  one  of  these  components  as 
contributing  to  fine  partide  effects. 
Thus,  the  Administrator  finds  that  the 
present  data  more  reedily  support  a 
standard  based  on  the  total  mass  of  fine 
particles. 
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In  specifying  a  precise  size  range  for 
a  fine  particle  Standard,  both  the  staff 
and  CASAC  reconunend  PM2.S  as  the 
indicator  of  fine  particles  (Wolff, 
1996b).  The  particle  diameter  reflecting 
the  mass  minimum  between  the  fine 
and  coarse  modes  typically  lies  between 
1  and  3  ]un,  and  the  scientific  data 
support  a  sampling  cut  point  to 
delineate  fine  particles  in  this  range. 
Because  of  the  potential  overlap  of  fine 
and  coarse  particle  mass  in  this 
intermodal  region,  EPA  recognizes  that 
any  specific  sampling  cut  point  would 
result  in  only  an  approximation  of  the 
actual  fine-mode  particle  mass.  Thus, 
the  choice  of  a  specific  diameter  within 
this  size  range  is  largely  a  policy 
judgment.  The  staff  and  CASAC 
recommendation  for  a  2.5  )im  sampling 
cut  point  is  based  on  considerations  of 
consistency  with  the  community  health 
studies,  the  limited  potential  for 
intrusion  of  coarse  fraction  particles 
into  the  fine  fraction,  and  availability  of' 
monitoring  technology.^'  PlAzj . 
encompasses  all  of  the  potential  agents 
of  concern  in  the  fine  fraction,  including 
most  sulfates,  acids,  fine  particle 
transition  metals,  organics,  and  ultiafine 
particles,  and  includes  most  of  the 
aggregate  surface  area  and  particle 
nimiber  in  the  entire  distributicm  of 
atmospheric  particles. 

The  Administrator  concurs  with  staff 
and  CASAC  recommendations,  and 
concludes  that  PM2.S  is  the  appropriate 
indicator  for  fine  particle  standards. 
Details  of  this  definition  are  further 
specified  in  the  Federal  Reference 
Method  discussed  in  section  V  below 
and  proposed  in  a  new  Appendix  L. 

2.  Indicators  for  the  Coarse  Fraction  of 
PM,o 

The  Criteria  Document  and  Staff 
Paper  conclude  that  epidemiological 
information,  together  with  dosimetry 
and  toxicological  information,  support 
the  need  for  a  particle  indicator  that 
addresses  the  health  effiects  associated 
with  coarse  fraction  particles  within 
PMio  (i.e.,  PMio-2.s).  As  noted  above, 
coarse  fraction  particles  can  deposit  in 
those  sensitive  regions  of  the  lung  of 
most  concern.  Although  the  role  of 


"  Soma  ouimnantow  bamrecanunenclad  the  um 
of  a  tmaller  cutpoint  at  1  m"!  (PMi)  to  futther 
reduce  coarae  particle  intnuion.  PM|  has  not  bean 
used  In  health  studies,  although  in  most  cases 
coUacted  mass  should  be  similar  to  those  tor 
cutpolnts  of  2.1  or  2.5  |un.  While  this  indicator 
could  reduce  intrusion  of  coarse  particles.  It  might 
also  omit  portions  of  hygroscopic  acid  sulfates  in 
high  humidity  environments.  PMi  sampling 
tedinologies  have  been  developed;  however,  PM| 
samplers  have  not  been  widely  used  in  the  Geld  to 
date,  and  there  are  some  concerns  about  loss  of 
certain  organic  materi^  relative  to  an  i 
with  a  laigar  siae  cut  *"',  '^^' 


coarse  fraction  particles  in  much  of  the 
reont  epidemiological  results  is 
unclear,  limited  evidence  from  studies 
where  coarse  fraction  particles  are  the 
dominant  fraction  of  PMio  suggest  that 
significant  short-term  effects  related  to 
coarse  fraction  particles  include 
aggravation  of  asthma  and  increased 
upper  respiratory  illness.  In  addition, 
qualitative  evidence  suggests  potential 
dironic  effiacts  associated  with  long- 
term  exposure  to  high  concentrations  of 
coarse,  fraction  particles. 

In  selecting  an  indicator  for  coarse 
fraction  particles,  the  Administrator 
took  into  accoimt  the  views  of  several 
CASAC  panel  members  who  suggested 
using  the  coarse  fraction  directly  (i.e.. 
PMio- 2.5)  as  the  indicator.  However,  the 
Administrator  notes  that  the  existing 
ambient  data  base  for  coarse  fraction 
particles  is  smaller  than  that  for  fine 
particles,  and  that  the  only  studies  of 
clear  quantitative  relevance  to  effiects 
most  likely  associated  with  coarse 
fraction  particles  have  used 
undifferentiated  PMiq.  In  fact,  it  was  the 
consensus -of  CASAC  that  it  is 
reasonable  to  consider  PMio  itself  as  a 
surrogate  for  coarse  fraction  particles, 
when  used  in  conjunction  with  PM2.S 
standards.  The  monitoring  network 
already  in  place  for  PMio  is  lai:ge. 
Therefore,  in  conjunction  with  the 
decision  to  have  separate  standards  for 
PM2J,  the  Administrator  concludes, 
consistent  with  CASAC 
recommendations,  that  it  is  appropriate 
to  retain  PMio  as  the  particle  indicator 
for  standards  intended  to  protect  against 
the  effects  most  Ukely  associated  with 
coarse  fraction  particles. 

E.  Averaging  Time  ofPMi^  Standards 

As  discussed  above,  the 
Administrator  has  concluded  that  PM2.S 
is  an  appropriate  indicator  for  standards 
intended  to  provide  protection  fit)m 
effacts  associated  primarily  with  fine 
particles.  The  recent  health  effects 
informaticm  includes  reported 
associations  with  both  short-term  {bora 
less  than  1  day  to  up  to  5  days)  and 
long-term  (from  generally  a  year  to 
several  years)  measures  of  PM.  On  the 
basis  of  this  information,  stunmarized  in 
Chapter  V  of  the  Staff  Paper,  the 
Administrator  has  considered  both 
short- and  long-term  PM2J  standards. 

1.  Short-term  PM2j  Standard 

The  current  24-hour  averaging  time  is 
consistent  with  the  majority  of 
conununity  epidemiological  studies, 
which  have  reported  associations  of 
health  efiiacts  with  24-hour 
conomtrations  of  various  I^  indicates 
such  as  PMio,  fine  particles,  and  TSP. 
Such  health  effects,  including 


Eremature  mortality  and  increased 
ospital  admissions,  have  generally 
been  reported  with  same-day,  previous 
day,  or  longer  lagged  single-day 
concentrations,  although  some  studies 
have  reported  stronger  associations  with 
multiple-day  average  concentrations.  In 
any  case,  the  Administrator  recognizes 
that  a  24-hour  PMj  ;  standard  can 
effectively  protect  against  episodes 
lasting  several  days,  since  such  a 
standard  would  provide  protection  on 
each  day  of  a  multi-day  episode,  while   ^ 
also  protecting  sensitive  individuals 
who  may  experience  effects  after  even  a-* 
single  day  of  exposure. 

Although  most  reported  effects  have 
been  associated  with  daily  or  longer 
measures  of  PM,  evidence  also  suggests 
that  some  effects  may  be  associated  with 
PM  exposures  of  shorter  durations.  For 
example,  controlled  himian  and  animal 
exposures  to  specific  components  of 
fine  particles,  such  as  acid  aerosols, 
suggest  that  bronchoconstriction  can 
ooctu'  after  exposures  of  minutes  to 
hours.  Some  epidemiological  studies  of 
exposures  to  acid  aerosols  have  also 
found  dianges  in  respiratory  symptoms 
in  children  using  averaging  times  less 
than  24  hours.  However,  such  reported 
results  do  not  provide  a  satisfactory 
quantitative  basis  for  setting  a  fine 
particle  standard  with  an  averaging  time 
of  less  than  24  hours,  nor  do  ciurent      7 
gravimetric  mass  monitoring  devices 
make  such  shorter  durations  generally 
practical  at  present  Further,  the 
Administrator  recognizes  that  a  24-hour 
average  PM2.5  standard  which  leads  to 
reductions  in  24-hoiu-  average 
concentrations  is  likely  to  lead  as  well 
to  reductions  in  ^ortOT>teAn  average 
omcentrations  in  most  urban 
atmospheres,  thus  providing  some 
degree  of  protection  from  potential 
efibcts  associatad  with  Sorter  duration 
ejTOosures. 

For  these  reasons,  the  Administrator 
has  concludedtfaat  a  short-term  PMu 
standard  with  a  24-hour  averaging  time 
can  serve  to  control  short-term  ambient 
PM2.S  concentrations,  thus  providing 
protection  bom  health  eSacts  associated 
with  short-term  (from  less  than  1-day  to 
up  to  5-day)  exposures  to  VhAzs. 

2.  Long-Term  PMi^  Standard 

Commimity  epidemiological  studies 
have  reported  associations  of  annual 
and  multi-year  average  concentrations 
of  PMio,  PMi^,  sulfates,  and  TSP  with 
an  array  of  health  effects,  notably 
premature  mortality,  increased 
respiratory  sjrmptoms  and  illness  (e.g.. 
bronchitis  and  cough  in  children),  and 
reduced  limg  function.  The  relative 
risks  associated  with  such  measures  of 
long-term  exposures,  although  hi^ly 
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uncertain,  appear  to  be  larger  than  those 
associated  with  short-term  exposures. 
Baaed  on  the  available  epidemiology, 
and  consistent  with  the  limited  relevant 
toxicological  and  dosimetric 
information,  the  Administrator 
concludes  that  significant,  and 
potmtially  independent,  health 
consequences  are  likely  associated  with 
long-term  PM  exposures. 

Tne  Administrator  has  considered 
this  evidence,  which  suggests  that  some 
health  endpoints  reflect  the  cumulative 
effects  of  PM  exposures  over  a  number 
of  years.  In  such  cases,  an  cuuiual 
standard  would  provide  effective 
protection  against  persistent  long-term 
(several  years)  exposures  to  PM. 
Requiring  a  much  longer  averaging  time 
would  also  complicate  and 
unnecessarily  delay  control  strategies 
and  attainment  decisions. 

The  Administrator  has  also 
considered  the  seasonality  of  emissions 
of  fine  particles  and  their  precursors  in 
some  areas  (e.g.,  wintertime  smoke  from 
residential  wood  combustion, 
summertime  regional  add  sulfiale  and 
ozone  formation),  which  suggests  that 
some  effects  associated  with  annual 
average  concentrations  might  be  the 
result  of  repeated  seasonally  high 
exposures.  However,  diffarent  seascms 
are  likely  of  concern  in  different  parts 
of  the  country,  and  the  current  evidence 
does  not  provide  a  satisfactory 
quantitative  basis  for  setting  a  national 
fine  particle  standard  in  terms  of  a 
seas<mal  averaging  time. 

In  addition,  the  Administrator 
recognizes  that  an  annual  standard 
would  have  the  effect  of  controlling  air 
quality  broadly  across  the  yearly 
distribution  of  24-hour  PM2.3 
concentrations,  although  such  a 
standard  would  not  as  efEactivety  limit 
peak  24-hour  concentrations  as  would  a 
24-hour  standard.  Thus,  as  discussed 
above  in  Section  B  above  (see  especially 
Figures  2a,  2b,  2c),  an  annual  standard 
could  also  provide  protection  from 
health  effiects  associated  with  short-term 
exposures  to  PM2.5. 

For  these  reasons,  the  Administrator 
has  concluded  that  a  long*term  PM2J 
standard  with  an  aimual  averaging  time 
can  serve  to  control  both  long-  and 
short-term  ambient  PM2.S 
concentrations,  thus  providing 
protection  from  health  effects  associated 
with  long-term  (seasonal  to  several 
years)  and.  to  some  degree,  short-term 
exposures  to  PM2J. 

3.  Combined  Efiiact  of  Annual  and  24- 
Hour  Standards 

Having  concluded  that  both.  24-bour 
and  annual  PM2.3  standards  are 
appropriate,  the  Administrator 


considered  the  potential  combined 
effects  of  such  standards  on  PM 
concentration  levels  and  distributions 
prior  to  considering  the  form  and  level 
of  eadi  standard.  TDe  existing  health 
effects  evidence  could,  of  course,  be 
used  to  assess  the  form  and  level  of  each 
standard  independently,  with  short- 
tmn  health  effects  evidence  being  used 
as  the  basis  for  a  24-hour  standard  and- 
the  Icmg-term  health  effects  evidence  as 
the  basis  for  an  annual  standard.  Some 
CASAC  panel  members  apparently  used 
this  approach  as  a  basis  for  their  views 
on  appropriate  averaging  times  and 
standard  levels.  In  particular,  a  few 
members  focused  only  on  a  24-hour 
PMu  standard  in  light  of  the  relative 
strength  of  the  short-term  exposure 
studies.  On  the  other  hand,  two 
members  focused  only  on  an  annual 
standard,  recognizing  that  strategies  to 
meet  an  aimuri^ standard  would  provide 
protection  against  effects  of  both  short- 
and  long-term  exposures. 

The  Administrator  has  focused  on  a 
poUcy  approach  that  considers  the 
consistency  and  coherence,  .as  well  as 
the  limitations,  of  the  body  of  evidence 
as  a  whole,  and  recognizes  that  there  are 
various  ways  to  combine  two  standards 
to  achieve  an  appropriate  degree  of 
public  health  protection.  Such  an 
approach  to  standard  setting  that 
integrates  the  body  of  health  effects 
evidence  and  air  quality  analyses,  and 
considers  the  combined  effect  of  the 
standards,  has  the  potential  to  result  in 
a  more  effective  and  efficient  suite  of 
standards  than  an  approach  that  only 
considers  short-  and  long-term 
evidence,  analyses,  and  standards 
independently. 

In  considenng  the  combined  effiact  of 
such  standards,  the  Administrator  notes 
that  while  an  annual  standard  focuses 
on  annual  average  PMxs  concentrations, 
it  would  also  result  in  fewer  and  lower 
24-hour  peak  concentrations. 
Alternatively,  a  24-hour  standard  which 
focuses  on  peak  concentrations  would 
also  result  in  lower  annual  average 
concentrations.  Thus,  either  standard 
could  be  viewed  as  providing  both 
short-  and  long-term  protection,  with 
the  other  standard  serving  as  a 
"backstop"  in  situations  where  the  daily 
peaks  and  annual  averages  are  not 
consistently  correlated. 

The  Administrator  believes  that  the 
suite  of  PM2.S  standards  can  be  most 
effectively  and  efficiently  defined  by 
treating  the  annual  standard  as  the 
generally  controlling  standard  for 
loweringboth short-  and  long-term 
PM2.3  concentrations.  As  a  suppl«nent 
to  the  annual  standard,  the  24-hour 
standard  would  serve  as  a  backstop  to 
provide  additional  protection  against 


days  with  high  peak  PMu 
concentrations,  localized  "hot  spots," 
and  risks  arising  from  seasonal 
emissions  that  would  not  be  well 
controlled  by  a  national  ailnual 
standard.  In  reaching  this  view,  the 
Administrator  took  into  account  the 
factors  discussed  below. 

(1)  Based  on  one  of  the  key 
ol»ervations  from  the  quantitative  risk 
assessment  (Section  B,  Figures  2a,  2b, 
2c),  the  Administrator  notes  that  much 
if  not  most  of  the  aggregate  annual  risk 
associated  with  short-tenp  exposures 
results  frcnn  the  large  number  of  days 
during  which  the  24-hour  average 
concentrations  are  in  the  low-  to  mid- 
range,  below  the  peak  24-hour 
concentrations.  As  a  result,  lowering  a 
wide  range  of  ambient  24-hour  PM2.3 
concentrations,  as  opposed  to  focusing 
on  control  of  peak  24-hour 
concentrations,  is  the  most  effective  and 
efficient  way  to  reduce  total  population 

.risk.  Further,  there  is  no  evidence 
suggesting  that  risks  associated  with 
long-term  exposures  are  likely  to  be 
disproportionately  driven  by  peak  24- 
hour  concentrations.  Thus, an  annual 
standard  that  controls  an  area's 
attaiimient  status  is  likely  to  reduce 
aggregate  risks  associated  with  both 
short-  and  long-term  exposiues  with 
more  certainty  than  a  24-hour  standard. 

(2)  The  consistency  and  coherence  of 
the  health  effects  data  base  is  more 
directly  related  to  long-term  measures  of 
air  quality  (e.g.,  the  annual  distributions 
of  24-hour  PM  concentrations),  rather 
than  to  24-hour  concentrations  on 
individual  days.  More  specifically, 
judgments  about  the  quantitative 
consistency  of  the  large  number  of 
short-term  exposure  studies  reporting 
associations  with  24-hour 
concentrations  arise  from  comparing  the 
relative  risk  resiilts  derived  from 
analyzing  the  associations  across  the 
entire  duration  of  the  studies,  which 
typically  spanned  at  least  an  aimual 
time  frame. 

(3)  An  annual  average  measure  of  air 
quality  is  more  stable  over  time  than  are 
24-hoiU'  measures.  Thus,  a  controlling 
armual  standard  is  likely  to  result  in  the 
development  of  more  consistent  risk 
reduction  strategies  over  time,  since  an 
area's  attainment  status  will  be  less 
likely  to  change  dhe  solely  to  year-to- 
year  variations  in  meteorological 
conditions  that  affect  the  formation  of 
fine  particles,  than  under  a  controllil«g 
24-hour  standard. 

Under  this  policy  approach,  the 
annual  PM^s  standard  would  serve  in 
most  areas  as  the  target  for  control 

{>rograms  designed  to  be  effiactive  in 
owering  the  broad  distribution  of  PM2.S 
concentrations,  thus  protecting  not  (mly 
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against  long-term  e^Bcts  but  also  shoit- 
tenn  efiiBCts  as  well.  In  combination 
with  such  an  annual  standard,  the  24- 
hour  PM2.S  standard  would  be  set  so  as 
to  protect  against  the  occurrence  of  peak 
24-hour  concentrations  and  those  that 
present  localized  or  seasonal  eCfects  of 
concern  in  areas  where  the  highest  24- 
hour-to-annual  mean  PMz.j  ratios  are 
appreciably  above  the  national  average. 

The  Administrator  recognizes  that 
this  policy  approach  represents  a  new 
way  of  thinldng  about  the  combined 
effects  of  short-  and  long-term 
standards,  and  that  there  are  alternative 
views  about  this  approach.  Accordingly, 
the  Administrator  solicits  comment  on 
this  policy  approach  for  defining  the 
most  e^Bctive  and  efficient  suite  of 
PMzj  standards. 

F.  Form  ofFM^s  Standards        .  *^7.  ■ 

1.  Annual  Standard  ^  -       "-' 

As  discussed  in  some  detail  during 
the  last  review  of  the  PM  NAAQS  (see 
49  FR  10408,  March  20, 1984;  52  FR 
24634,  July  1, 1987),  the  expected 
annual  arithmetic  mean  (i.e.,  the  aimual 
arithmetic  mean  averaged  over  3  years) 
is  a  relatively  stable  measiue  of  air 
quality  that  reflects  the  total  ciunulative 
dose  of  PM  to  which  an  individual  or 
population  is  exposed.  Short-term  peaks 
have  an  influence  on  the  arithmetic 
mean  that  is  proportional  to  their 
firequency,  magnitude,  and  duration, 
and,  thus,  their  contribution  to 
cumulative  exposure  and  risk.  As  a 
result,  the  annual  arithmetic  mean  form 
of  an  annual  standard  provides 
protection  across  a  wide  range  of  the  air 
quality  distribution  contributing  to 
exposure  and  risk,  in  contrast  to  other 
forms,  such  as  the  geometric  mean,  that, 
deemphasize  the  eftects  of  short-term 
peak  concentrations.  On  this  basis,  the 
Administrator  concurs  with  the  Staff 
Paper  recommendatiatn,  supported  by 
CASAC  to  use  the  3-yBar  average 
annual  arithmetic  mean  as  the  form  for 
an  annual  PM2^  standard,  consistent 
with  the  current  form  of  the  annual 
PMio  standard. 

liie  Staff  Paper  and  some  CASAC 
panel  members  also  recommended  that ' 
consideration  be  given  to  calculatii^  the 
PM2.5  annual  arithmetic  mean  for  an 
area  by  averaging  the  annual  arithmetic 
means  derived  from  multiple,  primarily 
population-oriented  monitoring  sites 
within  a  monitoring  planning  area.  In 
considering  a  calculation  method  for 
annual  arithmetic  averages  that  involves 
spatial  averaging  of  mopitoring  data,  the 
Administrator  specifically  took  into 
account  the  following  factors:  ^ 


(1)  Many  of  the  community-based 
epidemiological  studies  examined  in 
this  review  used  spatial  averages,  when 
multiple  monitoring  sites  were 
available,  to  characterize  area-wide  PM 
exposiue  levels  and  the  associated 
population  health  risk.  Even  in  those 
studies  that  used  only  one  monitoring 
location,  the  selected  site  was  chosen  to 
represent  community-wide  exposures, 
not  the  highest  value  likely  to  be 
experienced  within  the  community. 
Thus,  spatial  averages  are  most  directly 
related  to  the  epideihiological  studies 
used  as  the  basis  for  the  proposed 
revisions  to  the  PM  NAAQS- 

(2)  Under  the  policy  approach 
advanced  earlier,  the  annual  VMz^ 
standard  would  be  intended  to  reduce 
aggregate  population  risk  from  both 
long-  and  short-term  exposures  by 
lowering  the  broad  distribution  of  PM2  j 
concentrations  across  the  community. 
An  annual  standard  based  on  spatially 
averaged  concentrations  would  better 
reflect  area-wide  PM  exposiue  levels 
than  would  a  standard  based  on 
concentrations  bom  a  single  monitor 
with  the  highest  measured  values. 

(3)  Under  this  policy  approach,  the 
24-hour  PMzj  standard  would  be    • 
intended  to  supplonent  a  spatially 
averaged  aimual  PM2J  standard  by 
providing  protection  against  peak  24- 
hour  concentrations,  localized  "hot 
spots,"  and  risk  arising  from  seasonal 
emissions  that  would  not  be  as  well 
controlled  by  an  annual  standard. 
Accordingly,  the  24-hour  1^2.5  standard 
should  be  based  on  the  single 
population-oriented  monitoring  site 
within  the  monitcHing  planning  area 
with  the  highest  meesiued  value^. 

Based  on  these  considerations,  the 
Administrator  believes  that  the  form  of 
a  PMu  annual  standard  should  be 
expressed  as  the  aimual  arithmetic 
mean,  temporally  averaged  over  3  years 
and  spatially  averaged  over  all 
designated  monitoring  sites.  Such 
designations  would  be  based  on  criteria 
contained  in  the  proposed  revision  to 
the  monitoring  siting  guidance  in  40 
CFR  Part  58  that  accompanies  this 
notice.  In  the  Administrator's  judgment, 
an  annual  PMij  standard  expressed  in 
this  form,  established  in  conjimction 
with  a  24-hour  PM2J  standard,  would 
provide  the  most  appropriate  target  for 


"Spatial  averaging  of  nKMiitaring  data  is  alao 
diacuaaed  in  the  notice  of  a  propoeed  decision  on 


the  O3  NAAQS  published  today.  DifiiraBt 
considerations  apply  in  the  two  cases  principally 
because  of  diSarencas  between  (l)  the  nature  of  the 
health  effects  evidence  for  PMu  and  Ch;  (2)  the 
proposed  suite  and  annual  and  24-houT  l>Mu 
standards,  in  contrast  to  a  single  proposed  O) 
standard;  and  (3)  the  existence  of  an  established, 
extensive  Oj  monitoring  network,  in  oontzast  to  the 
abeetice  at  preaent  of  such  a  networi  ftw  PMu. 


reducing  area-wide  population  exposure 
to  fine  particle  pollution. 

On  the  other  hand,  the  Administrator 
is  mindful  that  adopticm  of  spatial 
averaging  for  an  annual  PM2  j  standard 
would  add  a  d^ree  of  complexity  to  the 
monitor  siting  requirements  for  a  new 
PM2.3  monitoring  netwm-k  and  the 
specification  of  those  areas  across  which 
spatial  averaging  should  be  permitted. 
"Hiese  issues  are  addressed  more  fully  in 
the  accompanying  proposed  revisions  to 
40  CFR  Part  58.  Of  particular  concern  is 
whether  appropriate  and  effective 
criteria  can  be  developed  and 
implemented  for  determining  areas 
within  which  spatial  averaging  would 
be  reflective  of  the  area-wide  population 
risk.  The  EPA  recognizes  that  some 
monitoring  planning  areas  may  have  to 
be  subdivided  into  nnaller  subaieas  to 
reflect  gradients  in  particle  levels  (e.g., 
upwind  suburban  sites,  central  city 
sites,  downwind  sites)  as  well  as 
topographical  barriers  or  other  factors 
that  may  result  in  a  monitoring  planning 
area  having  several  distinct  air  quality 
re^mes. 

Because  of  the  importance  of  this 
issue,  the  notice  of  proposed  revisions 
to  40  CFR  Part  58  specifically  requests 
broad  public  input  on  the  approaches 
advanced  in  that  notice  with  respect  to 
the  selection  of  sites  and  designation  of 
areas  for  spatial  averaging.  Recognizing 
the  complexities  that  spatial  averaging 
may  introduce  into  risk  management 
programs  and  that  unforeseen  issues 
may  arise  from  public  comment  on  the 
40  CFR  Part  58  notice,  the 
Administrator  also  requests  comment  on 
the  ahemative  of  basing  the  annual 
standard  for  PMzj  on  the  population- 
oriented  monitor  site  within  the 
monitOTing  planniug  area  with  the 
highest  3-year  average  annual  mean. 
Based  on  comments  received,  the 
Administrator  may  choose  either  of 
these  two  approadies  for  specifying  the 
form  of  the  annual  PM2J  standa^  at  the 
time  of  promulgation  of  any  revisions  to 
the  PM  standaids.  Proposed  methods  for 
using  monitored  concentrations  to  make 
a  comparison  with  a  spatially  averaged 
annual  mean  standard,  as  well  as 
associated  calculations  and  other  data 
handling  amventimts,  are  presented 
below  in  the  secticm  on  proposed 
revisions  to  App«adix  K.  ^  ' 

2.  24-Hour  Standard 

The  current  24-hour  PMio  standard  is 
expressed  in  a  "l-expected-exceedance" 
form.  That  is,  the  standard  is  formulated ' 
on  the  basis  of  the  expected  nimfiber  of 
days  per  year  (averaged  over  3  years)  on 
which  the  level  of  the  standard  will  be 
exceeded.  The  test  for  determining 
attaiiunent  of  the  current  24-hour 
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standard  is  presented  in  Appendix  K  to 
40  CFR  Part  50. 

Since  promulgation  of  the  curtent  24- 
hour  PMio  standard  in  1987,  a  number 
of  concerns  have  been  raised  about  the 
1-expected-exceedance  form.  These 
include,  in  particular,  the  year-to-year 
stability  of  the  numberof  exceedances, 
the  stability  of  the  attainment  status  of 
an  area,  and  the  complex  data  handling 
conventions  specified  in  Appendix  K, 
including  the  procedufes  for  making 
adjustments  for  missing  data  and  less- 
than-every-day  monitoring. 

In  light  of  these  concerns,  the  Staff 
Paper  and  several  CASAC  panel 
members  (Wolff,  1996b)  recommended 
that  consideration  be  given  to  adoption 
of  a  more  stable  and  Dobust  form  for  24- 
hour  PM  standards.  In  considering  this 
recommendation,  the  Administrator 
noted  that  the  use  of  a  concentration- 
based  percentile  form  would  have 
several  advantages  over  the  current  1- 
expected-exceedance  form: 

U)  ^ich  a  concentration-based  form  is 
more  directly  related  to  the  ambient  PM 
concentrations  that  are  associated  with 
health  effects.  Given  that  there  is  a 
continuum  of  effiects  associated  with     ^ 
exposures  to  varying  levels  of  PM,  the 
extent  to  which  public  health  is  affected 
by  exposuria  to  ambient  PM  is  related  to 
the  actual  magnitude  of  the  PM 
concentration,  not  just  whether  the 
concentration  is  above  a  specified  level. 
With  an  exceedance-based  form,  days 
on  which  the  ambient  PM  concentratirai 
is  well  above  the  level  of  the  standard 
are  given  equal  weight  to  those  days  on 
which  the  PM  concentration  is  just 
above  the  standard  (i.e.Teach  day  is 
counted  as  one  exceedance),  even 
though  the  public  health  impact  on  the 
two  days  is  significantly  different.  With 
a  concentration-based  form,  days  on 
which  higher  PM  concentrations  occur 
would  weigh  proportionally  more  than 
days  with  lower  PM  concentrations  for 
the  design  value,  since  the  actual 
concentrations  are  used  directly  in 
determining  whether  the  standard  is 
attained. 

(2)  More  specifically,  a  concentration- 
based  percentile  form  would  also 
compensate  for  missing  data  and  less- 
than-every-day  monitoring,  thereby 
reducing  or  eliminating  the  need  for 
complex  data  handling  procedures  in 
the  Appendix  K  test  for  attaiiunent.  As 
a  result,  an  area's  attainment  status 
would  be  based  directly  on  monitwing 
data  rather  than  on  a  calcxilated  value 
adjusted  for  missing  data  or  less-than- 
.every-day  monitoring. 

(3j  Further,  a  concentration-based 
form,  averaged  over  3  years,  also  has 
greater  stability  than  the  expected 
exceedance  form  and.  thus,  would 


fiadlitate  the  development  of  more 
stable  implementation  programs  by  the 
States. 

In  light  of  these  advantages,  and 
taking  into  account  the  CASAC 
recommendation  as  well  as  concerns 
regarding  adjustments  for  missing  data 
and  less-than-every-day  monitoring,  the. 
Administrator  believes  that  adoption  of 
a  concentration  percentile  form  for  the 
24-hour  PM2J  standard  would  be 
appropriate. 

Having  reached  this  view,  the 
Administrator  considered  various 
specific  percentile  values  for  such  a 
form.  In  doing  so,  she  took  into  account 
two  factors.  First,  the  24-hour  PMtj 
standard  is  intended  to  supplement  the 
annual  PM2  s  standard  by  providing  a 
"back  stop"  to  provide  additional 
protection  against  extremely  high  peak 
days,  locali^  "hot  spots,"  and  risks 
arising  firom  seasonal  emissions.  ' 
Second,  the  form  of  the  24-hour  PM2  5 
standard  should  provide  an  appropriate 
degree  of  increased  stability  relative  to 
the  ciurent  i(tna.  A  more  stable  statistic 
would  reduce  the  impact  of  a  single 
high  exposing  event  that  may  be  due  to 
.  unusual  meteorological  conditions 
alone,  and  thus  would  provide  a  more 
stable  basis  upon  which  to  design 
effective  control  programs. 

With  these  puiposes  in  mind,  the 
Administrator  observed  that  while  a 
percentile  value  such  as  the  90th  or  95th 
woiild  provide  substantially  increased 
stability  when  compared  to  a  more 
extreme  air  quaUty  statistic  (e.g.,  the 
current  1-expected-exceedance  form),  it 
would  Likely  not  serve  as  an  effective 
"back  stop."  bwause  it  would  allow  a 
large  nunkier  of  days  with  peek  PM23 
concentrations  above  the  standard  level. 
For  example,  in  a  365  day  data  base,  the 
goth  and  95th  percentiles  would  equal 
the  37th  and  19th  highest  24-hour 
concentrations,  respectively.  On  the 
other  hand,  a  percentile  value  selected 
much  closer  to  the  tail  of  the  air  quality 
distribution  (e.g.,  a  99th  or  greater 
percentile)  would  not  likely  provide 
significantly  more  health  protection  nor 
significantly  increased  staoility  as 
compared  to  the  current  form.  In 
balancing  these  issues,  the 
Administrator  believes  that  a  98th 
percentile  value  form  of  a  standard,  set 
at  an  appropriate  level,  would  achieve 
the  desired  outcomes  of  both  a  24-hour 
standard  that  would  serve  as  an 
effiective  supplement  to  the  PM2J 
annual  standard  and  a  more  stable  form. 
Proposed  methods  Toe  using  monitored 
concentrations  to  make  a  comparison 
with  a  concentration  percentile  form  of 
a  24-hour  standard,  averaged  over  3 
years,  as  well  as  associated  calculations 
and  other  data  handling  conventions. 


are  presented  below  in  the  section  on 
proposed  revisions  to  Appendix  K. 

G.  Levds  for  the  Annual  and  24-Hout 
PMii  Standards 

As  discussed  in  Section  E  above,  the 
Administrator  believes  that  an  annual 
PM2  5  standard  can  provide  the  requisite 
reduction  in  risk  associated  with  both 
annual  and  24-hour  averaging  times  in 
most  areas  of  the  U.S.  Under  this 
approach,  the  24-hour  standard  would 
be  intended  to  provide  supplemental 
protection  against  extreme  peak  fine 
particle  lev^s  that  may  occur  in  some 
localized  situations  or  in  areas  with 
distinct  variations  in  seasonal  fine 
particle  levels.  In  reaching  judgments  as 
to  appropriate  levels  to  propose  for  both 
the  annual  and  24-hoiu'  PM2.S  standards, 
the  Administrator  has  considered  the 
combined  protection  afforded  by  both 
the  annual  and  24-hour  standards, 
taking  into  account  the  forms  discussed 
above  in  Section  F. 

With  this  approach  in  mind,  the 
Administrator  has  considered  the 
available  health  effects  evidence  and 
related  air  quality  information  presented, 
in  the  Criteria  Document  and 
summarized  in  Chapters  ^-Vn  of  the 
Staff  Paper  and  in  Section  X  above, 
which  provides  the  basis  for  decisions 
on  standard  levels  that  would  reduce 
risk  suffidentiy  to  protect  public  health 
with  an  adequate  margin  of  safety, 
recognizing  that  such  standards  will  not 
be  risk  free.  In  so  doing,  the 
Administrator  has  considered  both  the 
strengths  and  the  limitations  of  the 
available  evidence  and  information,  as 
well  as  alternative  interpretations  of  the 
scientific  evidence  advanced  by  various 
CASAC  panel  members  (Wolff,  1996b; 
Lippmann  et  al..  1996)  and  public 
commenters,  arising  primarily  from  the 
inherent  imcertainties  and  limitations  in 
the  health  effects  studies. 

Beyond  those  factors,  but  clearly 
related  to  them,  a  range  of  views  have 
been  expressed  by  CASAC  panel 
members  and  the  pubUc  as  to  the 
appropriate  policy  response  to  the 
available  health  effects  evidence  and 
related  air  quality  information.  Toward 
one  end  of  the  spectrum,  the  view  has 
been  expressed  that  only  a  very  limited 
policy  response  is  appropriate  in  light  of 
the  many  key  imcertainties  and 
unanswered  questions  that,  taken 
together,  call  into  question  the 
fundamental  issue  of  causality  in  the 
reprarted  associations  between  ambient 
levels  of  PM2.5  and  mortality  and  other 
serious  health  effects.  Toward  the  other 
end.  the  viev^  has  been  expressed  that 
the  consistency  and  coherence  of  the 
epidemiological  evidoice  can 
appropriately  be  interpreted  as 


Federal  Ragatgr  /  Vol.  61,  No.  241  /    Friday,  December  13,  1996  /    Proposed  Rules         65659 


demonstrating  causality  in  the 
relationships  between  PM^s  and  health 
endpoints  uiat  are  clearly  adverse,  and 
that  uncertainties  in  the  underlying 
health  effects  information  should  loo 
treated,  regardless  of  their  nature,  as 
warranting  a  maximally  precautionary 
policy  response.  A  third  view  would 
suggest  an  intermediate  policy  response, 
taking  into  account  not  only  the 
consistency  and  coherence  of  the  health 
effects  evidence,  but  also  th^ 
recognition  of  key  uncertainties  and 
unanswered  questions  that  increasingly 
call  into  question  the  likelihood  of  PM- 
related  effects  as  I^rj  concentrations 
decrease  below  the  mean  values  in  areas 
where  effects  have  been  observed  and/ 
or  as  such  concentrations  approach 
backfiTOund  levels. 

Reflecting  these  divergent  views,  both 
of  the  science  itself  and  of  how  the 
science  should  be  used  in  making  policy 
decisions  on  proposed  standards,  the 
Administrator  has  considered  three 
alternative  approaches  to  selecting 
appropriate  standard  levels,  as 
described  below. 

(1)  One  approach  would  place  great 
weight  on  the  uncertainties  and 
limitations  in  the  available  health 
effects  studies  considered  individually, 
such  as  the  possible  existence  of  efiiects 
thresholds  and  unanswered  questions 
regarding  the  causal  agent(s)  responsible 
for  the  reported  health  effects,  and  on 
the  limited  amount  of  research  currently 
available  that  has  measured  PMz^^ 
directly.  This  approach  would  recognize 
PM2J  as  a  component  of  air  pollution 
that  should  be  addressed  through  a 
NAAQS,  since  serious  health  effects 
have  been  linked  to  the  complex  mix  of 
urban  air  pollution  containing  PM  (or 
some  subset  of  particles  within  the  fine 
fraction  for  which  PM2.5  appears  to  be 
a  reasonable  surrogate).  Beyond  that 
recognition,  however,  this  approach 
would  reflect  the  judgment  tl^t 
significant  new  regulatory  programs 
directed  toward  fine  particle 
concentrations  well  below  those 
pennitted  under  the  ciurent  PMio 
standards  may  be  premature  until 
additional  research  has  addressed  the 
key  uncertainties  and  unanswered 
questions  especially  with  regard  to 
plausible  physiological  mechanisms  for 
effects  at  such  low  exposure  levels. 

Such  an  approach  would  be  based  on 
the  judgment  that  the  current  scientific 
evidence  has  not  demonstrated  adverse 
public  health  effects  fixim  fine  particle 
concentrations  well  below  those 
conesponding  to  the  current  standard 
and  that  it  would  be  difficult  to  target 
regulatory  programs  toward  the  specific 
pollutants  that  may  be  responsible  for 
the  health  effects  of  concern  in  the 


absence  of  an  understanding  of  the  . 
mechanism(s)  by  which  these  effects  are 
produced.  Although  there  is  currently 
significant  imcertainty  regarding 
nationwide  ambient  concentrations  of 
PhAzs,^  since  Uttle  actual  monitoring 
data  are  available,  the  Administrator 
beUeves  that  such  an  approach  could  be 
reflected  by  setting  a  standard  near  the 
upper  end  of  the  range  recommended  in 
the  Staff  Papw;  i.e.,  an  annual  standard 
level  up  to  20  Mg/m^  in  combination 
with  a  24-hour  standard  of  up  to  65 
Mg/m3.3o 

A  policy  decision  to  set  PMij 
standards  at  these  levels  would 
recognize  that,  while  the  scientific 
evidence  demonstrating  adverse  effects 
from  fine  particles  specifically  is  not 
conclusive,  fine  particles  should 
nonetheless  be  regulated  separately 
through  PMu  standards,  to  provide 
public  health  protection  with  an 
adequate  margin  of  safety,  as  specified 
in  the  Act.  Such  standards  would  result 
in  the  establishment  of  new  regulatory 
programs  to  reduce  potential  health 
risks  in  areas  where  current  levels  are 
hi^  enough  to  warrant  serious  concern. 
Siich  standards  would  also  result  in  the 
establishment  of  a  new  monitoring 
network  to  better  characterize  fine 
particle  levels  and  composition  in  major 
population  areas  throughout  the  U.S. 
This  would  in  turn  facilitate  further 
research  into  health  effiacts  associated 
with  ambient  PM2.5  levels,  which  would 
likely  lead  to  a  better  understanding  in 
the  futiue  of  the  key  uncertainties  and 
unanswered  questions  that  currently    ^ 
exist,  especially  with  regard  to 
mechanisms  and  the  identification  of 
components  of  luban  air  pollution,  and 


>*  Nationwide  PMu  Mtiinates  have  been  derived 
from  the  nationwide  PMio  air  quality  data  base  but , 
reflect  a  significant  degree  of  uncertainty  due  to  the 
highly  variable  relationship  between  PMsj  and 
PMio  air  quality  values  across  locations  and  seasons 
(FiU-Simons  et  al..  1996). 

^In  presenting  their  opinions  on  the  appropriate 
policy  choice  for  PMu  standards,  several  CASAC 
panel  members  supported  levels  consistent  with 
this  approach.  In  addition,  three  CASAC  members 
expressed  a  preference  for  standards  that  would  be 
equivalent  in  stringency  to  the  ciurent  PMio 
standards;  with  the  suggestion  that  standard  levels 
of  25  to  30  |ig/m',  annual  average,  and  ^75  |ig/m', 
24-hour  average  (presumably  for  the  same  1- 
expected-exceedence  form  used  for  comparison  of 
options  in  the  Staff  Paper),  would  approximate 
equivalence  (WoIR,  1996o).  As  CASAC  recognized, 
the  wide  variability  in  PMiVPMio  ratios  in  time 
and  location  precludes  defining  uniform  PMu 
standards  that  would  provide  close  to  "equivalent" 
protection  to  the  current  standard  in  all  or  even 
most  areas.  However,  based  on  estimated  PM2.3  data 
for  199^-95,  the  combination  of  20  Mg/m^.  annual 
spatially  averaged  mean,  and  65  Mg/m',  24-hour, 
96th  percentile,  standards  is  likely  to  be  less 
stringent  than  the  current  standards  in  terms  of  the 
numbers  of  counties  predicted  not  to  meet  that 
alternative. 


specifically  of  fine  particles,  on  whidi 
to  focus  futiue  regulatory  efforts. 
(2)  In  sharp  contrast,  a  second 
approach  would  place  great  weight  on 
the  omsistency  and  coherence  of  the 
entire  body  of  epidemiological 
evidence,  the  seriousness  of  the 
associated  health  effects  (e.g.,  premature 
mortality  and  increased  hospital 
admissions),  and  the  magnitude  of  the 
incidence  of  such  effects  that  can  be 
estimated  from  plausible  assumptions  in 
an  analysis  of  the  quantitative  effects 
evidence.  While  recognizing  that 
imcertainties  and  unanswered  questicms 
remain,  this  approach  would  suggest 
policy  decisions  that  would  result  in 
major  new  regulatory  programs  directed 
at  fine  particles  even  as  additional 
research  is  ongoing. 

Such  an  approacn  could  be  viewed  as 
a  maximally  precautionary  response, 
reflecting  judgments  that  the  likely 
effects  are  as  serious  and  potentiaUy 
adverse  to  large  nimibers  of  sensitive 
individuals  as  the  reported  evidence 
might  suggest,  and  that  uncertainties  in 
the  evidence  should  be  treated, 
regardless  of  their  natiue,  as  warranting 
greater  protection.  Such  an  approach 
would  be  predicated  on  interpreting  the 
epidemiological  evidence  as  sufficient 
to  have  made  a  compelUng  case  for 
causahty  in  relationships  between  PM^s 
and  health  effects  at  the  lower 
concentrations  observed  in  these 
studies.  Based  on  uncertain  estimates  of 
PM2.S  air  quality,  such  an  approach 
could  be  reflected  by  an  annual 
standard  level  at  the  lower  eiul  of  the 
range  recommended  in  the  Staff  Paper, 
i.e.,  an  annual  standard  level  down  to 
about  12  (tg/m^,  in  combination  with  a 
24-hoiU'  standard  set  within  the  lower 
part  of  the  range  recommended  in  the 
Staff  Paper,  from  20  Mg/m^,  at  which  the 
24-hour  standard  might  primarily 
control,  up  to  about  SO  v^m^,  where  the 
annual  standard  might  primarily 
control  3 1 

A  policy  decision  to  set  PMz^ 
standards  at  these  levels  would  not  only 
result  in  a  new  monitoring  network  and 
facilitate  additional  health  effects 
research,  but  would  likely  resuh  in 
majcv  reductions  in  PMu  Wels 
throughout  the  U.S.,  with  associated 
reductions  in  risks  to  public  health. 
Commensurate  reductions  in  health 
risks  would  result  only  if.  in  fact,  there 
is  a  continuum  of  health  risk  down  to 
the  lower  end  of  the  ranges  of  air  quality 
observed  in  the  key  epidemiological 
studies,  and  if  the  reported  associations 


}>  This  range  of  levels  for  a  24-bour  PMu 
standard  is  consistent  with  the  levels  recommended 
by  four  CASAC  panel  members,  although  no 
mambers  supported  an  annual  PMu  standard  as 
low  as  12  |ig/m>. 
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are,  in  fact,  causally  related  to  PMu.  By 
setting  standards  at  levels  where  the 
possibility  of  effects  thresholds  are  mote 
likely  and  there  is  greater  potential  that 
other  elements  in  the  air  pollution  mix 
{or  some  subset  of  particles  within  the 
fine  fraction)  are  at  least  in  part 
responsible  for  or  modifying  the  effects 
being  causally  attributed  to  PM2.3.  such 
standards  might  result  in  regulatory 
programs  that  go  beyond  those  that  are 
needed  to  effectively  reduce  risks  to 
public  health.  The  policy  goal  of  such 
an  approach  would  be  to  foc\is  maximal 
regulatory  efforts  on  controlling 
potential  risks  to  public  health,  with  a 
large  margin  of  safety  that  takes  into 
accoimt  the  uncertainties  and 
limitations  in  the  available  evidence  or 
treating  them  as  warranting  increased 
protection  in  all  cases. 

In  assessing  these  two  sharply 
contrasting  alternative  approaches,  the 
Administrator  is  mindful  that  the 
proponents  of  each,  both  within  the 
scientific  community  and  in  the  public 
at  large,  can  advance  reasoned  and 
potentially  persuasive  arguments  in 
support  of  their  preferred  policy 
approaches.  In  considering  the  bases  for 
these  two  contrasting  views,  however, 
the  Administrator  was  drawn  to 
consider  a  third  approach  representing 
an  intermediate  policy  response,  as 
discussed  below. 

(3)  The  third  approach  would  focus 

Erimarily  on  standard  levels  designed  to 
mit  annual  PM2.5  concentrations  <o 
somewhat  below  those  where  the  body 
of  epidemiological  evidence  is  most 
consistent  and  coherent.  Such  an 
approach  would  recognize  both  the 
strengths  and  the  limitations  of  the  full 
range  of  scientific  and  technical 
information  on  the  health  effects  of  PM, 
as  well  as  associated  imcertainties,  as 
interpreted  by  the  Criteria  Document, 
Staff  Paper,  and  CASAC.  The 
Administrator  believes  that  such  an 
approach  would  appropriately  reflect 
the  weight  of  the  evidence  as  a  whole. 
In  identifying  PM2.5  standard  levels 
consistent  with  this  overall  approach. 
the  Administrator  has  placed  greatest 
weight  on  those  epidemiological  studies 
reporting  associations  between  health 
effects  and  direct  measures  of  fine 
particles,  most  notably  those  recent 
studies  conducted  in  North  America 
(summarized  in  Tables  V-12  to  V-14  of 
the  Staff  Paper).  Key  considerations  and 
study  lesults  upon  which  this  approach 
is  based  are  presented  below. 

As  previously  discussed,  the 
Administrator  is  proposing  to  select  the 
level  of  the  annual  standard  so  as  to 
protect  against  the  range  of  effects 
associated  with  both  short-  and  long- 
term  exposures  to  PM.  with  the  24-hour 


standard  level  selected  to  provide 
supplemental  protection  tl^ainsfpeak 
concentrations  that  might  occur  over 
limited  areas  and/or  for  limited  time 
periods.  In  selecting  the  level  of  9n 
annual  standard,  therefore, the     ■'■.,'\(»' 
Administrator  has  considered 
epidemiological  studies  of  both  short- 
and  long-term  exposures  to  fine 
particles. 

The  effects  estimates  fiom  the  daily 
studies  (in  Table  V-12  of  the  Staff 
Paper)  are  based  on  analyses  of  daily 
PM2J  concentrations  that  occurred  over 
the  course  of  the  year{s)  studied.  While 
effects  may  occ\u'  over  the  full  range  of 
concentrations  observed  in  the  studies, 
the  strongest  evidence  for  daily  PM2.5 
effiects  is  associated  with  annual 
concentrations  at  or  above  the  mean 
levels  reported  for  these  studies.^  Given 
the  serious  nature  of  the  potential 
effects,  the  Administrator  believes  it  is 
both  prudent  and  appropriate  to  select 
a  level  for  an  annual  standard  at  or 
below  such  concentrations.  An 
examination  of  the  annual  means  from 
the  combined  Six  City  analysis  of  daily 
mortality  and  respiratory  symptoms 
(Schwartz  et  al.,  1996a).  together  with 
those  from  studies  in  individual  cities 
for  which  statistically  significant  PM- 
effects  associations  are  reported  (from 
Table  V-12  in  the  Staff  Paper),  finds 
mean  concentrations  ranging  from  about 
16  to  21  ng/m3.  In  addition,  the  mean 
concentrations  in  cities  where  short- 
term  exposure  associations 
characterized  in  the  Criteria  Document 
as  nearly  statistically  significant  (U.S. 
EPA,  1996a,  p.  13-^0)  range  from  about 
11  |ig/m3  to  30  \ig/m^.  Taken  together, 
this  evidence  suggests  that  an  annual 
standard  level  of  about  15  (ig/ra^  may  be 
appropriate  to  reduce  the  risk  of  short- 
term  effects  of  fine  particles. 
^  The  Administrator  also  examined  this 
level  in  light  of  the  effects  reported  in 
epidemiological  studies  of  long-term 
exposures  to  fine  particles  (Table  V-13 
in  the  Staff  Paper),  which  may  reflect 
the  accumulation  of  daily  effects  over 
time  as  well  as  potential  effects 
uniquely  associated  with  long-term 
exposures.  Even  though  subject  to 
additional  uncertainties,  the  long-term 
studies  provide  important  insights  with 
respect  to  the  overall  protection 
afforded  by  an  annual  standard.  The 
most  direct  comparison  with  the  daily 
fine  particle  mortality  studies  is 
provided  by  two  long-terra  cohort 
studies  (Dockery  et  al..  1993;  Pope  et  al., 
1995).  The  annual  mean  PM23 


"  As  diacusaed  in  Appendix  E  of  the  Staff  Paper 
(U.S.  EPA.  t996b,  p.  E-4).  there  is  generally  the 
greatest  statistical  confidence  in  the  association  al 
and  above  the  mean  concentration. 


concentration  for  the  multiple  cities 
included  in  both  of  these  studies  (6  and 
47  cities,  respectively)  was  18  Mg/m^ 
each  study  (U.S.  EPA,  1996b,  p.  E-10). 
The  Staff  Paper  assessment  of  the 
concentration-response  results  &x)m 
these  studies  concluded  that  the 
evidence  for  increased  risk  was  more 
apparent  at  annual  concentrations  at  or 
above  15  ng/m^  (Table  E-3  in  the  Staff 
Paper).  As  noted  in  the  Staff  Paper  and 
the  Criteria  Document,  however,  the 
estimated  magnitude  of  effects  may  be 
related  to  somewhat  higher  historical 
concentrations  than  the  affected 
.  communities  experienced  during  the 
time  period  of  the  studies;  this 
consideration  suggests  that  a  level  of  15 
(ig/m^  would  incorporate  a  margin  of 
safety. 

Taking  the  epidemiological  studies  of 
both  short-  and  long-term  exposures 
together,  the  Administrator  believes  the 
concordance  of  evidence  for  PM  effects 
and  associated  levels  provides  clear 
support  for  an  annual  PM2.S  standard 
level  of  about  15  ^tg/m^.  This  level  is 
below  the  range  of  annual  data  most 
strongly  associated  with  both  short-  and 
long-term  effects,  and  because  even 
small  changes  in  aimual  means  in  this 
concentration  range  can  make 
significant  differences  in  overall  risk 
reduction  and  total  population 
exposures,  the  Administrator  believes  it 
would  provide  an  adequate  margin  of 
safety.  Moreover,  the  means  in  areas 
where  PM2,5  concentrations  were 
statistically  significantly  associated  with 
daily  mortality  (about  16  to  21  ng/m^) 
reflect  an  8-year  average:  thus,  the 
proposed  use  of  a  3-year  average  mean 
would  provide  additional  protection. 
Although  the  possibility  of  effects  at 
lower  annual  concentrations  cannot  be 
excluded,  the  evidence  for  that 
possibility  is  highly  uncertain  and,  as 
previously  discussed,  the  likelihood  of 
significant  health  risk,  if  any,  becomes 
smaller  as  concentrations  approach  the 
lower  end  of  die  range  of  air  quality 
observed  in  the  key  epidemiological 
studies  and/ or  background  levels. 
For  the  reasons  specified  above, 
however,  an  annual,  spatially  averaged 
standard  cannot  be  expected  to  offer 
fully  effective  and  efficient  protection 
against  all  potential  short-term  effects  in 
areas  with  strong  local  or  seasonal 
sources.  The  broad-based  community 
studies  considered  in  this  review 
generally  could  not  evaluate  such  peak 
exposure  conditions  directly.  Given  the 
public  health  purposes  of  the  24-hour 
standard,  the  Administrator  believes  it 
should  be  set  at  a  level  that  generally 
supplements  the  control  provided  by  an 
annual  standard  and  reasonably  reflects 
the  peak  levels  observed  in 
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communities  where  health  effects  havto 
been  associated  with  daily  levels  of  fine 
particles. 

An  examination  of  air  quality  in  cities 
where  short-tenn  exposxire  associaticMis 
are  characterized  in  the  Criteria 
Document  as  statistically  significant  or 
nearly  so  (U.S.  EPA,  1996a.  p.  13-40) 
shows  that  the  98th  percentile  24-hour 
average  PM2J  concentrations  ranged 
from  approximately  35  (tg/m^  to  90  Mg/ 
m3  (Koman,  1996),  with  the  majority  of 
cities  ranging  from  above  40  to  above  50 
Mg/m3.  Based  on  this  examination  of 
relevant  air  quality  information,  the 
Administrator  believes  that  a  98th 
percentile  24-hour  PM2J  standard  of  50 
Mg/m3  (at  the  monitoring  site  within  the 
monitoring  planning  area  with  the 
highest  3-year  average)  would  provide 
an  appropriate  supplement  or 
"backstop"  to  a  spatially  averaged 
annual  mean  standard  of  15  (ig/m^. 

hi  the  Administrator's  judgment,  the 
factors  discussed  above  provide  ample 
reason  to  believe  that  both  annual  and 
24-hour  PMz.s  standards  are  appropriate 
to  protect  public  health  from  adverse 
health  effects  assodated  with  short-  and 
long-term  exposures  to  ambient  fine 
particles.  Further,  she  believes  these 
factore  provide  a  clear  basis  for  judging 
that  an  annual  standard  set  at  15  Mg/m^, 
in  combination  with  a  24-hour  standard 
set  at  50  Mg/m^,  would  protect  pubfic 
health  with  an  adequate  margin  of 
safiBty. 

The  Administrator  is  mindfid, 
however,  that  in  assessing  these  factors 
a  series  of  judgments  had  to  be  made 
with  respect  to  both  the  interpretation  of 
the  underlying  scientific  evidence  and 
the  treatment  of  inherent  uncertainties 
and  limitations  in  the  available 
information  in  making  policy  choices. 
Accordingly,  the  Administrator  solicits 
broad  public  comment,  not  only  on  her 
proposed  decision  to  establish  new 
PM2J  standards  of  15  Mg/m^,  annual 
average,  and  50  Mg/m^,  24-hour  average, 
but  also  on' the  two  alternative 
approaches  described  above.  Based  on 
the  comments  received  and  the 
accompanying  rationale,  the 
Administrator  may  choose  at  the  time  of 
final  promulgation  to  adopt  other 
standards  within  the  range  of  these 
alternative  approaches  in  lieu  of  the 
standards  she  is  proposing  today.   .-  <''  .-' 

H.  Conclusions  Regarding  the  Current 
PMiQ  Standards 

1.  Averaging  Time  and  Form       ' 

In  conjunction  with  the  proposed 
PMzs  standards,  the  hew  function  of 
PMio  standard(s)  would  be  to  protect 
against  potontial  «RiBcts  associated  with 
coarse  fraction  particles  in  the  size 


range  of  2.5  to  10  |ui.  As  noted  above, 
coarse  fraction  particles  are  plausibly 
associated  with  certain  efiiacts  from  both 
long-  and  short-term  exposures.  Based 
on  qualitative  considerations, 
deposition  of  coarse  fraction  particles  in 
the  respiratory  system  could  be 
expected  to  aggravate  efiiacts  in 
individuals  with  asthma.  The  Criteria 
Document  and  Staff  Paper  found 
support  for  this  expectation  in  limited 
epidemiological  evidence  on  the  effects 
of  coarse  fraction  particles,  suggesting 
that  aggravation  of  asthma  and 
respiratory  infisctions  and  symptoms 
may  be  associated  with  daily  or  episodic 
increases  in  PMk>  that  is  dominated  by 
coarse  fraction  particles.  The  potential 
buildup  of  insoluble  coarse  fraction 
particles  in  the  lung  after  long-term 
exposures  to  high  levels  should  also  be 
considered. 

Based  on  assessments  of  the  available 
information  in  the  Criteria  Document 
and  Staff  Paper,  both  the  staff  and 
CASAC  recommended  retention  of  an 
annual  PMio  standard.  The  staff,  with 
CASAC  concurrence,  recommended 
retention  of  the  current  expected  annual 
mean  form  of  the  standard,  which  is  the 
same  form  being  proposed  for  the 
annual  PM2.5  standard.  As  noted  in  the 
staff  assessment,  the  current  annuisil 
PMio  standard  offers  substantial 
protection  against  both  long-  and  short- 
term  effiects  of  coarse  fraction  particles. 

The  staff  and  CASAC  also 
recommended  that  consideration  be 
given  to  retention  of  a  24-hour  standard 
to  provide  additional  protection  against 
potential  effects  of  short-term  exposiires 
to  coarse  fraction  particles.  The  staff, 
with  CASAC  concurrence,  also 
recommended  that  if  a  24-hour  standard 
is  retained,  the  form  of  the  standard 
should  be  revised  to  provide  a  more 
robust  target  for  practical  coarse  particle 
controls.  For  the  reasons  outlined  above 
regarding  the  form  of  the  24-hour  PM2  j 
standard,  the  Administrator  believes  the 
98th  percentile  concentration  based 
form  would  also  be  an  appropriate  form 
for  a  24-hour  PMio  standud. 

2.  Levels  for  Alternative  Averaging 
Times 

a.  Annual  PMio  Standard 

As  a  result  of  the  more  limited 
information  for  coarse  fitKrtion  particles., 
the  Administrator's  approach  for 
selecting  a  level  of  the  standard  is 
directly  related  to  the  approach  taken  in 
the  last  review  of  the  PM  NAAQS.  In 
that  review,  evidence  fiom  limited 
quantitative  studies  was  used  in 
conjimction  with  support  from  the 
qualitative  literature  in  selecting  the 
level  of  the  current  annual  PMio 


standard.  The  staff  assessment  of  the 
major  quantitative  basis  for  the  level  of 
that  standard  (Ware  et  al.,  1986), 
together  with  a  more  recent  related 
study  (Dockery  et  al.,  1989).  now  finds 
the  same  range  of  levels  of  concern  (40- 
50  (ig/m  3)  as  was  found  in  the  previous 
standard  review.  The  staff  finds  that  it 
is  possible,  but  not  certain,  that  coarse 
fraction  particles,  in  combination  with 
fine  particles,  may  have  influenced  ihe 
observed  effects  at  these  levels.  Based 
on  particle  deposition  considerations,  it 
is  possible  that  cumulative  deposition  of 
coarse  fraction  particles  could  be  of 
concern  in  children,  who  are  nuwe 
prone  to  be  active  outdoore  than 
sensitive  adult  subpopulations. 

Quatitative  evidence  of  other  long- 
term  coarse  particle  effects,  most 
notably  fit>m  long-term  buildup  of 
sihca-omtaining  materials,  supports  the 
need  for  a  long-term  standard,  but  does 
not  provide  evidence  of  efiiacts  below 
the  range  of  40-50  pg/m^  (U.S.  EPA, 
1996a,  p.  13-79).  The  staff, concludes 
that  the  qualitative  evidence  with 
respect  to  biological  aerosols  also 
supports  (he  need  to  limit  coarse 
materials,  but  should  not  form  the  major 
basis  for  a  national  standard  (U.S.  EPA. 
1996a,  p.  13-79).  hi  addition,  the  nature 
and  distribution  of  such  materials, 
which  vary  bom  endemic  fimgi  (e.g.. 
valley  fever)  to  pollens  larger  than  10 
Mm.  are  not  appropriately  addressed  by 
traditional  air  pollution  control 
programs. 

Based  on  its  review  of  the  available 
information,  CASAC  found  "a 
consensus  that  retaining  an  Annual  PMio 
NAAQS  at  the  current  level  is 
reasonable  at  this  time"  (Wolff,  1996b). 
Taking  into  account  the  above 
considerations,  as  more  fully  detailed  in 
the  Staff  Paper  and  the  CASAC 
recommendations,  the  Administrator 
proposes  to  retain  the  current  annual 
PMio  standard  of  50  itg/m^  to  protect 
against  the  long-  and  short-term  effects 
of  coarse  fraction  particles. 

b.  24-Hour  PMxo  Standard 

As  discussed  above,  EPA  staff  and 
CASAC  also  recommended  that 
consideration  should  be  given  to  a  24- 
hour  standard  for  coarse  fisction   •» 
particles  as  measured  by  PMio.  Unlike 
the  case  for  the  annual  standard, 
however,  the  staff  found  that  the 
original  quantitative  basis  for  the  level 
of  the  current  24-hour  PMio  standard 
(150  Mg/m3)  is  no  longer  appropriate. 
Instead,  the  staff  found  the  main 
quantitative  basis  for  a  short-term 
standard  is  provided  by  the  two 
cominimity  studies  of  exposure  to 
fugitive  dust  referenced  above.  Because 
these  studies  reported  multiple  large 
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exceedences  of  the  current  24-boar 
standard,  and  becaiise  of  limitaticHn  m 
the  studies  themselves,  they  provide  no 
basis  to  lower  the  level  of  the  standard 
below  150  (ig/m^.  Moreover,  none  of  the 
qualitative  literature  regarding  the 
potential  short-term  effects  of  coarse 
particles  provides  a  basis  for  a  lower 
standard  level.  Both  EPA  staff  and 
CASAC  recommended  that  if  a  24-hour 
PMio  standard  is  retained,  the  level  of 
the  standard  should  be  maintained  at 
150  Mg/m^,  although  with  a  revised 
fnm. 

In  the  judgment  of  the  Administrator, 
retention  of  a  24-hour  PMio  standard  at 
the  level  of  150  (ig/m'  with  a  9dth 
percentile  form  would  provide  adequate 
protection  against  the  snort-term  effects 
of  coarse  particles  that  have  been 
identified  to  date  in  the  scientific 
literatiu^.  However,  analyses  of  the 
available  air  quality  relationships  show 
that  such  a  standard  might  not  add 
greatly  to  the  protection  afforded  by  the 
oirrent  PMio  annual  standard  (Fitz- 
Simons  et  al.,  1996).  As  noted  in  the 
Staff  Paper  and  by  some  CASAC  panel 
members,  it  is  {>ossible  that  the  current 
annual  standard  might  provide  adequate 
protecti(m  against  both  long-  and  shwt- 
term  effects  of  coarse  particles, 
especially  when  viewed  in  conjunction 
with  the  overall  proposal  to  add  new 
annual  and  24-hour  PMij  standards. 
Therefore,  the  Administrator  also 
solicits  comment  on  the  ahemative  of 
retaining  the  current  annual  PMio 
standard  and  revoking  the  current  24- 
hour  PMio  standard. 

/.  Proposed  Decisions  on  Primary 
Standards 

For  the  reasons  discussed  above,  and 
taking  into  account  the  information  and 
assessments  presented  in  the  Criteria 
Docimient  and  the  Staff  Paper,  the 
advice  and  reconmiendations  of  ^ 
CASAC,  and  public  comments  to  date, 
the  Administrator  proposes  to  amend 
the  current  suite  of  PMio  standards  by 
adding  new  PM2.  j  standards  and  by 
revising  the  form  of  the  current  24-hour 
PMio  standard.  Specifically,  the 
Administrator  proposes  to  add  two  new 
primary  PM2.S  standards  set  at  15  pg/m^. 
wTiniial  mean,  and  50  pg/m^.  24-hour 
average.  The  proposed  new  annual 
PMu  standaid  would  be  met  when  the 
3-year  average  of  the  annual  arithmetic 
mean  FMij  concentrations,  spatially 
averaged  across  an  area,  is  les$  than  or 
equal  to  15  ii%/m^,  with  fractional  parts 
of  0.05  or  greater  rounding  up.  The 
AdministratOT  solicits  comment  on  the 
alternative  of  using  the  3-year  average  of 
the  annual  arithmetic  mean  PMxs 
concentrations  at  each  monitor  within 
an  area  rather  than  a  spatially  averaged 


value.  The  propoaed  new  24-hour  PMxs 
standard  would  be  met  when  the  3-year 
average  of  the  98»h  percentile  of  24-hour 
PM2J  concentrations  at  each  monitor 
within  an  area  is  less  than  or  equal  to 
50  Mg/m^  with  fractioaal  parts  of  0.5  or 
greater  rounding  up.  Data  handling 
conventions  are  specified  in  proposed 
revisions  to  Appendix  K,  as  discussed 
in  Section  IV  below,  and  a  reference 
method  for  monitoring  PM  as  PM2.3  is 
specified  in  a  proposed  new  Appendix 
L.  as  discussed  in  Section  V  below. 

In  recognition  of  alternative  views  as 
to  the  appropriate  policy  response,  the 
Administrator  also  solicits  conmients  on 
two  alternative  sets  of  new  annual  and 
24-hour  PM2.3  standards:  (1)  An  annual 
standard  set  at  a  level  up  to  20  iig/m^. 
in  combination  with  a  24-hour  standard 
set  at  a  level  up  to  65  )ig/m';  and  (2)  an 
annual  standard  set  at  a  level  as  low  as 
12  Mg/m^.  in  combination  with  a  24- 
hour  standard  set  at  a  level  within  the 
range  of  20  to  50  (ig/m^. 
^le  Administrator  also  proposes  to 
retain  the  current  annual  PMio  standard 
at  the  level  of  50  tt%/m^,  whidi  would 
be  met  when  the  3-year  avmage  of  the 
annual  arithmetic  mean  PMio 
concentrations  at  each  monitor  within 
an  area  is  less  than  or  equal  to  50  pg/ 
m^.  with  fractional  parts  of  0.5  or  greater 
rounding  up.  Further,  the  Administrator 
proposes  to  retain  the  oirrent  24-hour 
PMio  standard  at  the  level  of  150  Mg/m^, 
but  to  revise  the  form  such  that  the 
standard  would  be  met  when  the  3-year 
average  of  the  98th  percentile  of  the 
mcmitorad  concentrations  at  the  highest 
monitor  in  an  area  is  less  than  or  equal 
to  150  )ig/m>.  rounding  to  the  nearest  10 
Mg/m'.  Data  handling  conventions  are 
specified  in  proposed  revisions  to 
Appendix  K.  as  discussed  in  Section  IV 
below,  and  revisions  to  the  reference 
method  for  monitoring  PM  as  PMio 
(Appendix  J)  are  proposed  as  disciissed 
in  Section  V  below.  The  Administrator 
also  solicits  comment  on  the  alternative 
of  revoking  the  current  24-hour  PMio 
standard.  '     .<> 

m.  Rationale  fin*  Proposed  Deidsioii  on 
the  Seoondary  Standards 

The  Criteria  Document  and  Staff 
Paper  examined  the  effects  of  PM  on 
such  aspects  of  public  welfare  as 
visibility,  materials  damage,  and  soiling. 
The  following  discussion  of  the 
rationale  for  the  proposed  secondary 
standards  focuses  on  those 
considerations  most  influential  in  the 
Administrator's  proposed  decision. 

A.  Visibility  Impairment 

This  section  of  the  notice  presents  the 
Administrator's  proposed  decision  to 
address  the  effects  of  PM  on  visibility  by 


setting  secondary  standards  identical  to 
the  suite  of  proposed  primary  standards.  . 
in  conjunction  with  the  establishment  of 
a  regional  haze  program  under  section 
169A  of  the  Act."  In  the 
Administrator's  judgment,  this  approach 
is  the  most  effective  way  to  address 
visibility  impairment  givoi  the  sharp 
regional  variations  in  concentrations  of 
non-anthropogenic  PM  as  well  as  other 
factors  (e.g.,  humidity)  that  affect 
visibility.  By  augmenting  the  protection 
provided  by  secondary  standards  set 
identical  to  the  proposed  suite  of 
primary  standards  with  a  regional  haze 
program,  the  Administrator  believes  that 
an  appropriate  degree  of  visibility 
protection  can  be  achieved  in  the 
various  regions  of  the  country. 

In  coming  to  this  proposed  decision, 
the  Administrator  took  into  account 
several  factors,  including:  (1)  Staff 
assessments  of  the  most  policy-relevant 
information  in  the  Criteria  Document 
and  Staff  Paper.  (2)  the  degree  of  ,, 

visibility  improvement  expected 
through  attainment  of  the  recommended 
primary  standards;  (3)  the  regional 
variation  of  naturally  occurring  levels  of 
PM  and  visual  range;  (4)  difficulties 
inherent  in  attempting  to  address 
visibility  impairment  by  setting  national 
seconduy  standards:  and  (5)  BPA's 
authority  to  develop  a  national  regional 
haze  program  under  section  169A  of  the 
Act  that  can  allow  for  regionally- 
specific  approaches  to  protecting 
visibility.  'The  Administrator's 
consideration  of  each  of  these  factors  is 
discussed  below. 

The  Administrator  first  concluded, 
based  on  information  presented  in  the 
Criteria  Document  and  Staff  Paper,  that 
impairment  of  visibility  is  an  important 
effect  of  PM  on  public  welfare,  and  that 
it  is  experienced  throughout  the  U.S.,  in 
multi-state  regions,  urlMn  areas,  and 
remote  class  I  Federal  areas  ^  alike. 
Visibility  is  an  important  welbre  effect 
because  it  has  direct  significance  to 
people's  enjoyment  of  daily  activities  in 
all  parts  of  the  country.  Individuals 
value  good  visibility  for  the  well-being 
it  provides  them  directly,  both  where 
they  live  and  vtork,  and  in  places  where 


"Cangraw  adopted  Mction  1B9A  of  the  Act 
bsciuae  of  concern  that  the  NAAQS  and  Prevontion 
of  Significant  Deterioration  progranu  nvay  not 
provida  adequate  visibility  protection  nationally, 
particuUriy  for  "areas  of  great  icenic  importanca." 
See  H.R.  Rep.  Na  294,  esth  Coi^reaa,  1st  Sasaion. 
202-205  (1977). 

^There  are  156  mandatory  class  I  Federal  areas 
protected  by  the  visibility  provisions  in  sections 
leSA  and  169B  of  the  Act.  These  areas  are  defined 
in  section  162  of  the  Act  as  those  national  parks 
axceading  6000  acres,  wUdemeas  areas  and 
mamorUil  parks  exceeding  5000  acres,  and  all 
Intematiooid  parks  which  tvere  in  existence  on  - 
August  7, 1977. 
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they  enjoy  recreational  opportunities. 
Visibility  is  highly  valued  in  significant 
natural  areas,  sudi  as  national  parks  and 
wilderness  areas,  because  of  the  special 
emphasis  given  to  protecting  these  lands 
now  and  for  fiitiue  generaticms. 

Visibility  conditions  are  determined 
by  the  scattering  and  absorption  of  light 
by  particles  and  gases,  firom  both  natural 
and  anthropogenic  sources.  VisibiUty  is 
often  described  in  terms  of  visual  range, 
light  extinction,  or  ded views.  ^  The 
classes  of  fine  particles  principally 
responsible  for  visibility  impairment  are 
sulfates,  nitrates,  organic  matter, 
elemental  carbon  (soot),  and  soil  dust 
Fine  particles  are  more  efiident  per  unit 
mass  at  scattering  light  than  coarse 
particles.  The  scattering  efficiency  of 
certain  classes  of  fine  particles,  such  as 
sulfates,  nitrates,  and  some  organics, 
increases  as  relative  humidity  rises 
because  these  particles  can  absorb  water 
and  grow  to  sizes  comparable  to  the 
wavelength  of  visible  light.  In  addition 
to  limiting  the  distance  that  one  can  see, 
the  scattering  and  absorption  of  light 
caused  by  air  pollution  can  also  degrade 
the  color,  clarity,  and  contrast  of  scenes. 

The  Administrator  also  considered 
the  information  in  the  Criteria 
Document  and  Staff  Paper  describing 
estimated  background  levels  of  PM  and 
natural  light  extinction.  In  the  United 
States,  estimated  annual  averse 
background  levels  of  PMjj  are  lower  in 
the  West  than  in  the  East.  Because 
visibility  in  a  pristine  environment  is 
very  sensitive  to  an  additional  1  or  2 
Mg/m3  of  PM2.3  in  the  atmosphere, 
estimated  Ught  extinction  due  to  natural 
background  levels  of  PMi^  varies  birly 
significantly  between  the  East  and  the 
West.  Based  on  estimated  background 
light  extinction  levels  siimmarized  in 
Table  Vin-2  of  the  Staff  Paper,  naturally 
occurring  visual  range  in  the  East  is 
approximately  105  to  195  kilometers, 
whereas  in  the  West  it  is  approximately 
190  to  270  kilometers.  Increased  light 
scattering  of  certain  particles  due  to 
higher  average  relative  humidity  in  the 
East  is  an  important  factor  leading  to 
this  regional  difiiaience. 


"Visual  range  can  be  defined  as  tlie  m^ytrrmni 
disunce  at  which  one  can  identify  a  blad:  ob^ 
against  the  hoizon  sky.  It  it  typically  deacrlbed  in 
miles  or  kilometers.  Light  extinction  is  the  sum  of 
Ught  scattering  and  absorption  by  particles  and 
gases  in  the  atmosphere.  It  is  typically  expressed  in 
terms  of  inverse  megameters  (Mm  - 1),  «rith  larger 
Taiuas  rapfoaaating  poerer  viaibiUty.  The  dedview 
metric  rieacribas  pwoaived  vtsoa]  f^fngr*  in  a 
linear  fiMhion  orer  its  entire  range,  analogDas  to  the 
decibel  scale  far  sound.  A  dedview  of  0  represents 
pristine  conditioiu.  Under  many  soanic  conditions, 
a  change  of  1  deciview  ia  conaidBwd  pareeptlbte  by 
the  average  persoo.  f' ««  :> 


The  Administrator  also  assessed 
potential  visibility  improvemoits  ^  mi 
tuban  and  regional  scales  that  would 
resuh  fit>ra  attaiiunent  of  the  proposed 
primary  standards  for  PM2.5  are  attained. 
In  many  cities  having  annual  average 
PM2.S  concentrations  exceeding  17  pg/ 
m',  improvements  in  annual  average 
visibiUty  resulting  from  attainment  of 
the  proposed  primary  standards  are 
expected  to  be  perceptible  (i.e.,  to 
exceed  1  deciview).  Based  on  annual 
average  PM2J  data  reported  in  Table  12- 
2  of  the  Criteria  Dociunent  and  Table  V- 
12  in  the  Staff  Paper,  many  cities  in  the 
Northeast,  Midwest,  and  Southeast,  as 
well  as  Los  Angeles,  would  be  expected 
to  see  perceptible  improvement  in 
visibility. 

In  Washington.  D.C,  for  example, 
where  the  IMPROVE  networks'  shows 
average  PM2J  levels  at  about  19  iig/ma 
during  1992-1995,  approximate  annual 
average  visibility  would  be  expected  to 
improve  from  21  km  visual  range  (29 
deciview)  to  27  km  (27  deciview). 
Annual  average  visibiUty  in 
Philadelphia,  where  annual  PM2J  levels 
have  been  recently  measured  at  17  )ig/ 
m^,  would  be  expected  to  change  frism 
about  24  to  27  km,  an  improvement  of 
about  1  deciview.  In  Los  Angeles,  where 
recent  data  shows  annual  average  PMjj 
levels  at  approximately  30  (ig/ni^, 
visibility  would  be  expected  to  improve 
from  about  19  to  34  km  (30  to  24 
deciview)  if  the  proposed  annual 
standard  is  attained. 

It  is  important  to  note  that  some  urban 
areas  would  be  expected  to  have  annual 
average  PM2J  concentrations  reduced 
below  the  proposed  primary  standard 
level  of  15  (ig/m^  when  implementation 
of  regional  control  strategies  for  PM  and 
other  air  quality  programs,  such  as  those 
addressing  add  rain  and  mobile 
soiuces,  are  taken  into  account  together. 
On  the  other  hand,  some  urban  areas 
with  annual  PM2.S  levels  at  or  below  the 
15  Mg/m^  level  would  be  expected  to  see 
little,  if  any,  improvement  in  annual 
average  visibiUty.  This  may  be 
particularly  true  of  certain  western 
urban  areas  that  are  dominated  by 
coarse  rather  than  fine  particles. 

The  Administrator  also  considered 
the  potential  effect  on  urban  visibiUty 


^Estimatas  of  annnal  average  visibility 
improvements  assume  (1)  that  the  %  reduction  for 
each  fine  particle  constituent  is  equal  to  the  % 
reduction  in  the  mass  of  Tme  particles,  and  (2)  the 
overall  light  extinction  efficiency  of  the  fine  perticle 
pollutant  mix  does  not  change.  (Dambarg  and 
Polkowsky,  1996) 

"  IMPROVE  (Interagency  Monitoring  of 
PROtected  Visual  Envifonments)  is  a  visibility 
monitoring  nettrark  managed  cooperatively  biy  SPA, 
Federal  land  managament  agendas,  and  State 
tepreeenUtivM.  An  analysis  of  IMPROVE  daU  far 
1992-1995  is  found  in  Sislar  et  aL  (1996). 


when  the  proposed  24-hoiu'  PMu 
standard  of  50  Mg/m^  is  attained.  In 
some  urban  areas,  attainment  of  the  24- 
hour  standard  would  be  expected  to 
reduce  to  some  degree  the  niunber  and 
intensity  of  "bad  visibiUty"  days  (i.e., 
the  20%  of  days  having  the  greatest 
impairment  over  the  course  of  a  year). 
For  example,  maximum  24-hour  PMu 
concentrations  have  been  recorded  in 
recent  years  at  over  140  Mg/ni^  at  several 
CaUfomia  locations,  and  at  over  70 
Mg/m3  in  Philadelphia.  If  the  level  and 
frequency  of  peak  PM  concentrations 
are  reduced,  improvements  would  be 
expected  in  those  days  where  visibiUty 
is  worst.  Some  of  these  improvements  in 
peak  concentrations  may  even  be 
experienced  in  urban  areas  having 
annual  averages  below  the  annual 
standrud. 

.Having  concluded  that  attainment  of 
the  proposed  annual  and  24-hour  PMxi 
standards  would  lead  to  visibiUty 
improvements  in  many  eastern  and 
some  wrestem  urban  areas,  the 
Administrator  also  considered  potential 
improvements  to  visibiUty  on  a  regional 
scale.  In  the  rural  East,  attainment  of  the 
proposed  PM2.S  standards  could  remit 
in  regional  visibility  improvement  (e.g., 
in  certain  mandatory  Federal  Class  I 
areas  such  as  Shenandoah  and  Great 
Smoky  Moimtains  National  Parks)  if 
regional  control  strategies  are  adopted 
and  carried  out  in  order  to  reduce  the 
impact  of  long-range  transport  of  fine 
particles  such  as  sulfates.  It  is  important 
to  recognize  that  fine  particle  emission 
reductions  achieved  by  other  air  qtiaUty 
programs,  such  as  tihose  to  reduce  add 
rain  or  mobile  source  emissions,  are  also 
expeded  to  improve  Eastern  regional 
visibiUty  conditions  (U.S.  EPA,  1993). 
In  the  West,  strategies  to  attain  the 
recommended  standards  are  less  likely 
to  significantly  improve  visibiUty  on  a 
regional  basis.  However,  areas 
downwind  frt>m  large  urban  areas,  sudi 
as  Southern  CaUfornia,  would  likely  see 
some  improvement  in  annual  average 
visibiUty. 

Based  (m  the  foregoing,  the 
Administrator  concludes  that 
attainment  of  secondary  standards  set  at 
the  level  of  the  proposed  primary 
standards  for  PMu  would  be  exptected 
to  result  in  visibility  improvements  in 
the  eastern  U.S.  at  both  urban  and 
regional  scales,  but  Uttle  or  no  change 
in  the  western  U.S.  except  in  and  near '- 
seleded  urban  areas. 

The  Administrator  also  considered 
whether  estabUshment  of  a  mofe 
stringent  national  secondary  standard  or 
standards  would  be  effective  and 
efficient  in  providing  tiKa«ased 
visibiUty  protection  in  the  western  U.S. 
Table  VIII-4  of  the  Staff  Paper  indicates 


65664  Federal  RegMter  /  Vol.  61.  No.  241  /    Friday,  December  13.  1996  /    Proposed. Rules 


that  the  current  level  of  annual  average 
light  extinction  (resulting  firom  both 
anthropogenic  and  background  souioes 
of  PM)  in  several  western  locations, 
such  as  the  Colorado  Plateau,  is  about 
equal  to  the  level  of  background  light 
extinction  (i.e.,  the  level  representing 
nonanthropogenic  sources  only)  in  the 
East.  This  regional  difference  is  due  to 
higher  background  paiticie 
concentrations  in  the  East,  the  greater 
light  scattering  associated  with  hi^ier 
humidity  levels  in  the  East,  and 
significantly  lower  concentrations  of 
anthropogenic  PM  in  remote  western 
locations  as  compared  with  remote 
eastern  sites. 

Because  of  these  regional  differences, 
it  is  the  Administrator's  judgment  that 
national  secondary  standards  intended 
to  maintain  or  improve  visibility 
conditions  on  the  Ck>lorado  Plateau 
would  have  to  be  set  at  or  even  below 
natural  background  levels  in  the  East, 
the  attainment  of  which  would 
efiiectively  require  elimination  of  all 
eastern  anthropogenic  emissions. 
Conversely,  national  secondary 
standards  that  would  achieve  an 
appropriate  degree  of  visibility 
improvement  in  the  East  would  permit 
further  degradation  in  the  West.  Due  to 
this  regional  variability  in  visibility 
conditions  created  by  differing 
background  fine  particle  levels  and  the 
effiact  of  himoidity  on  these  backgroimd 
levels,  the  Administrator  concludes  that 
proposing  more  stringent  national 
secondary  standards  would  not  be  an 
effective  or  appropriate  means  to  protect 
the  pid>lic  welfare  from  adverse  impacts 
of  PM  on  visibility  in  all  parts  of  the 
country. 

The  Administrator  then  considered 
the  potential  effectiveness  of  a  regional 
haze  program  in  addressing  regional 
differences  in  visibility  impairment  and 
thereby  supplementing  the  protection 
that  would  be  achieved  by  setting  the 
secondary  standards  identical  to  the 
suite  of  proposed  primary  standards.  A 
program  to  address  this  widespread, 
regionally  uniform  type  of  haze  caused 
by  a  multitude  of  sources  is  required  by 
sections  169 A  and  169B  of  the  Act.  In 
1977,  Congress  established  as  a  national 
goal  "the  prevention  of  any  future,  and 
the  remedying  of  any  existing,  manmade 
impairment  of  visibility  in  mandatory 
Class  I  areas."  EPA  is  required  by 
section  169A(b)(2)  of  the  Act  to  ensure 
that  "reasonable  progress"  is  achieved 
toward  meeting  the  national  goal.  The 
structure  and  requirements  of  sections 
169A  and  1698,  to  be  implemented  by 
the  States,  make  it  clear  that  visibility 
protection  programs  can  be  specific  to 
each  affected  region,  in  contrast  with 
the  national  applicability  of  a  secondary 


NAAQS.  The  EPA  is  currently  engaged 
in  efforts  to  develop  a  regional  haze 
program,  and  will  have  the  benefit  of 
the  June  1996  recommendations  from 
the  Grand  Canyon  Visibility  Transport 
Commission  as  well  as 
recommendations  from  the  Federal 
Advisory  Committee  Act  (FACA) 
Subcommittee  on  Ozone,  Particulate 
Matter,  and  Regional  Haze 
Implementation  Programs  which  are 
expected  by  the  end  of  the  year. 

An  important  factor  considered  in  this 
review  is  whether  a  regional  haze 
program,  in  conjimction  with  secondary 
standards  set  identical  to  the  suite  of 
proposed  primary  standards  for  PM, 
would  provide  appropriate  protection 
for  visibility  in  non-Class  I  areas.  Based 
on  the  following  recommendation  from 
the  1993  report  of  the  National  Research 
Council.  Protecting  Visibility  in 
National  Parks  and  Wilderness  Areas, 
the  Administrator  believes  such 
protection  would  be  provided:  • 

Efforts  to  improve  visibility  in  Class  I  areas 
also  would  benefit  visibility  outside  these 
areas.  Because  most  visibility  impairment  is 
regional  in  scale,  the  same  haze  that  degrades 
visibility  within  or  looking  out  from  a 
nnional  p>arle  also  degrades  visibility  outside 
it.  Class  I  areas  cannot  be  regarded  as 
potential  islands  of  dean  air  in  a  polluted 


The  Administrator  recognizes,   , 
howrever,  that  people  living  in  certain 
urban  areas  may  place  a  high  value  on 
unique  scenic  resources  in  or  near  these 
areas,  yet  could  have  visibility  problems 
attributable  to  local  sources  that  would 
not  necessarily  be  addressed  by  the 
combined  effects  of  a  regional  haze 
program  and  secondary  standards 
identical  to  the  proposed  suite  of 
primary  standards  for  PM.  This  may  be 
particularly  true  of  certain  cities  located 
near  scenic  vistas  in  the  West.  In  the 
Administrator's  judgment.  State  or  local 
regulatory  approaches,  such  as  recent 
action  by  Colorado  to  establish  a  local 
visibility  standard  for  the  city  of  Denver, 
would  be  more  appropriate  and  effective 
in  addressing  these  special  situations 
because  of  the  localized  and  unique 
characteristics  of  the  problems  involved. 
Visibility  in  an  urban  area  located  near 
a  Class  I  area  can  also  be  improved 
through  State  implementation  of  the 
current  visibility  regulations,  by  which 
emission  limitations  can  be  imposed  on 
a  source  or  group  of  sources  found  to  be 
contributing  to  "reasonably 
attributable"  impairment  in  the  Class  I 
area. 

Based  on  the  above  considerations, 
the  Administrator  proposes  to  set 
secondary  standards  identical  to  the 
proposed  suite  of  primary  standards,  in 
conjimction  with  a  regional  haze 


program  under  sections  169A  and  169B 
of  the  Act,  as  the  most  appropriate  arid 
effective  means  of  addressing  the 
welfare  effects  associated  with  visibility 
impairment.  Together,  the  two  programs 
and  associated  control  strategies  should 
provide  appropriate  protection  against 
the  effects  of  PM  on  visibility  and  allow 
all  regions  of  the  country  to  make 
reasonable  progress  toward  the  national 
visibility  goal. 

B.  Materials  Damage  and  Soiling  Effects 

Annual  and  24-hour  secondary 
standards  for  PMio  effects  on  materials 
damage  and  soiling  were  established  in 
1987  at  levels  equal  in  all  respects  to  the 
primary  standards.  As  discussed  in  the 
Criteria  Document  and  Staff  Paper, 
particles  affiect  materials  by  promoting 
and  accelerating  the  corrosion  of  metals, 
by  degrading  paints,  and  by 
deteriorating  building  materials  such  as 
concrete  and  Umestone.  Soiling  is  found 
to  reduce  the  aesthetic  quality  of 
buildings  and  objects  of  historical  or 
social  interest.  Past  studies  have  found 
that  residential  properties  in  highly 
polluted  areas  typically  have  lower 
values  than  those  in  less  polluted  areas. 
Thus,  at  high  enough  concentrations, 
particles  become  a  nuisance  and  result 
in  increased  cost  and  decreased 
enjoyment  of  the  environment. 

After  reviewing  the  extent  of  relevant 
studies  and  other  information  provided 
since  the  1987  review  of  the  PM 
standards,  the  Administrator  concura 
with  staff  and  CASAC  conclusions  that 
the  available  data  do  not  provide  a    . 
sufficient  basis  for  estabhshing  a 
secondary  standard  based  on  soiling  or 
materials  damage  alone.  In  the 
Administrator's  judgment,  however, 
setting  secondary  standards  identical  to 
the  suite  of  proposed  PMzs  and  PMio 
primary  standards,  as  discussed  above, 
would  provide  increased  protection 
against  the  offsets  of  fine  particles  and 
retain  an  appropriate  degree  of  control 
on  coarse  particles.  Accordingly,  the 
Administrator  proposes  to  set  the 
secondary  standards  identical  to  the 
suite  of  proposed  primary  standards  to 
protect  against  materials  damage  and 
soiling  effects  of  PM. 

C.  Proposed  Decision  on  the  Secondary 
Standards 

The  Administrator  proposes  to  set 
secondary  standards  identical  to  the 
suite  of  proposed  primary  standards,  in 
conjunction  with  establishment  of  a 
regional  haze  program.  In  her  judgment, 
such  an  approach  would  provide 
appropriate  protection  against  the 
welfeire  effects  associated  with  particle 
pollution. 
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If  at  the  time  of  final  promulgation  the 
most  stringent  approach  to  setting  the 
PMu  primary  standards  were  to  be 
adopted,  the  Administrator  would 
propose  to  set  the  seoondary  standards 
identical  to  the  final  suite  of  primary 
standards.  However,  even  if  tne  levels  of 
the  PM2J  standards  were  to  be  set  as 
low  as  12  Mg/m^  and  25  Mg/m^. 
respectivelv.  for  the  annual  and  24-hour 
PMsj  standards,  the  Administrator 
would  still  foresee  the  need  for  a 
regional  haze  program  to  supplement 
the  visibility  protection  afforded  by 
such  standairas.  If,  on  the  other  hand, 
the  levels  of  the  PMzj  primary 
standards  were  to  be  set  at  up  to  20  tig/ 
m^,  aimual  average,  and  up  to  65  iig/m^. 
24-hour  average,  the  Administrate 
would  find  it  necessary  to  re-examine 
whether  a  separate  lower  secondary 
standard  would  have  to  be  established 
to  protect  against  the  wel&re  efiiects 
associated  with  particle  pollution. 
Based  on  the  above  discussion,  the 
Administrator  would  consider  setting 
separate  secondary  standards  for  PMu 
at  15  Mg/m',  annual  average,  and  50  (ig/ 
m3,  24-hour  average,  with  PMio 
standards  set  identical  to  the  final 
primtuy  PMio  standards.  In  her 
judgment,  such  a  suite  of  secondary 
standards,  in  conjimction  with  the 
establishment  of  a  regional  haze 
program,  would  appropriately  protect 
public  welfare  from  the  eCCscts  of 
particle  pollution. 

TV.  Revisiciis  to  Appendix  K— 
Interpretation  of  tne  PM  NAAQS 

The  EPA  is  proposing  to  revise 
Appendix  K  to  40  CFR  part  50  to  reflect 
the  proposed  forms  for  the  annual  and 
24-hour  standards  for  PMz5  and  PMio. 
The  proposed  revisions  to  Appendix  K 
explain  the  computations  necessary  for 
determining  when  the  proposed  primary 
and  secondary  standards  are  met.  More 
specifically,  the  proposed  revisions 
address  data  reporting,  handling,  and 
rounding  conventions,  with  example 
calculations.  The  proposed  revisions  do 
not  address  the  treatment  of  exceptional 
events  data.  Policies  for  addressing 
exceptional  and  natural  events  are  part 
of  the  standards  implementation 
process. 

Key  elements  of  the  proposed 
revisions  to  Appendix  K  are  outlined 
below. 

A.  PMiji  Computations  and  Data 
Handling  Conventions 

As  discussed  in  secticMi  ILF  above. 
EPA  is  proposing  a  spatially  averaged 
annual  mean  as  the  form  of  the  annual 
PM2J  and  a  98th  percentile 
concentration  fimn  of  the  24-hour  PMzj 
standard.  The  proposed  Appendix  K 


explains  die  data  handling  conventions 
and  computatioiu  for  the  annual  and 
24-hour  forms  of  the  PM2 j  standards  in 
sections  2.1  and  2.2,  respectively;  data 
rounding  conventions  in  section  2.3; 
monitoring  considerations  in  section 
2.4;  and  formulas  for  calculating  the 
aimual  and  24-hour  forms  in  sections 
2.5  and  2.6,  respectively. 

With  regard  to  the  annual  PMzs 
standard,  EPA  is  proposing  to  spatially 
average  the  annual  mean  values  in  areas 
designated  to  represent  population 
exposures.  The  spatial  average  is  to  be 
carried  out  using  data  from  monitraing 
sites  designated  in  a  State  monitoring 
plan  in  accordance  with  the  proposed 
revisions  to  40  GPR  Part  58.  Also,  EPA 
is  proposing  that  the  requirements  for  3 
years  of  data  for  comparison  with  the 
standard  be  fulfilled  by  the  spatial 
averaging  network  as  a  whole,  not  by 
individual  monitors  within  the  networic 
The  EPA  also  proposes  that 
intermediate  averaging  over  calendar 
quarters  be  retained  for  the  annual 
average  form  of  the  standard.  Quarterly 
averages  may  be  important  to  ensure 
representative  sampling  in  areas  with 
extreme  seasonal  variation;  however, 
this  extra  calculaticm  has  little  effect  on 
the  calculated  3-year  average  value  (SAI, 
1996,  pp.  6-9).  Thus,  EPA  solicits 
comments  aa  whether  or  not  the 
calculation  of  quarterly  means  as  an 
intermediate  step  in  deriving  the  annual 
mean  should  be  retained. 

With  regard  to  the  24-hour  PMij 
standard,  the  proposed  Appendix  K 
defines  the  98th  percentile  as  die  daily 
value  out  of  a  year  of  monitoring  data 
below  which  98  percent  of  all  values  in 
the  group  fall. 

State  and  local  agencies  are  expected 
to  report  daily  PM2J  concentrations  to 
the  nearest  0.1  (ig/ni^  for  concentrations 
less  than  100  Mg/m^  and  to  the  nearest 
1  (ig/m^  for  higher  values.  The 
incremental  sensitivity  of  proposed 
PMzj  monitors  is  better  than  that  for 
PMio,  and  PMjj  measurements  can  be 
reported  to  3  significant  digits. 

In  addition  to  instrument  sensitivity, 
the  number  of  measured  values  used  to 
calculate  an  averaged  value  afiik:ts  the 
precision  of  the  value  to  be  compared 
with  the  level  of  the  standard.  In 
calculating  a  3-year  average  of  aimual 
means,  many  values  (typically  144 
values  to  as  many  as  1095  values)  are 
used  to  calculate  the  annual  mean, 
whereas  otdy  3  values  are  averaged  to 
calculate  the  24-hour  standard.  As  a 
result,  the  annual  and  24-hour  standards 
are  expressed  with  different  degrees  of 
precision  and,  thus,  diffn^nt  rounding 
conventions  are  appropriate. 
Specifically,  when  calculating  a  3-year 
average  of  annual  mean  values,  the 


second  dedmal  place  shall  be  rounded 
(0.05  to  be  rounded  up)  to  hll  within 
the  ±15%  precisian  goel  for  the  FMu 
measurements.  When  calculating  the  3- 
year  average  of  the  98th  percentile 
values,  only  two  significant  digits  are 
retained  at  levels  near  the  standard, 
with  the  non-significant  first  decimal 
place  rounded  (0.5  (ig/m^  to  be  roimded 
up  to  the  next  highest  1  m/m^). 

To  detennine  whether  me  proposed 
standards  are  met,  the  calculated  value 
of  the  3-3rear  average  of  the  annual 
means  and  the  3-year  average  of  the 
98th  percentile  values  would  be 
compared  to  the  level  of  the  relevant 
standard.  The  proposed  annual  standard 
of  15.0  Mg/m'  is  expressed  to  the  nearest 
0.1  Mg/m^,  wdiile  the  24-ho\ir  standard  of 
50  Mg/m^  is  e^qiressed  to  the  nearest  1 
|tg/m3,  reflective  of  the  quantitative 
uncertainties  in  the  health  effects 
evidence  upon  which  these  standards 
are  based.  More  specifically,  these 
uncertainties  include  the  measurement 
imcertainty  inherent  in  the  ambient 
PM2J  concentrations  used  in 
epidemiological  studies  upon  which 
consideration  of  the  levels  of  the 
standards  have  been  based.  Because  the 
measurement  precision  is  expressed  as 
a  percentage  of  the  measured  value 
(±15%),  the  magnitude  of  the  target 
concentration  affects  the  appropriate 
number  of  significant  digits  for  the 
purpose  of  comparison  to  the  standard. 
The  EPA  believes  that  expressing  the 
proposed  annual  standard  to  the  nearest 
0.1  Mg/m^  and  the  24-hour  standard  to 
the  nearest  1  Mg/m^  is  consistent  with 
the  quality  assurance  goal  for  PM2.3 
measurements,  as  stated  in  the  proposed 
^pendix  A  of  40  CFR  Part  58,  to  be 
within  ±15%. 

B.  PMio  Computations  and  Data    ' 
Handling  Conventions 

As  discussed  in  section  ILH  above, 
the  EPA  is  prop>o6ing  to  retain  the 
annual  mean  as  the  form  of  the  annual 
PMio  standard,  and  to  revise  the  form  of 
the  24-hour  PMio  standard  to  a  98th 
percentile  form.  The  98th  percentile  for 
the  24-hour  PMio  standard  would  be 
calculated  in  the  same  manner  as 
described  in  section  A  above  for  the 
PMjj  standard.  The  proposed  Appendix 
K  explains  the  data  h<inriljng 
conventions  and  computations  for  the 
annual  and  24-hour  forms  of  the  PMio 
standards  in  sections  3.1  and  3.2, 
respectively;  rounding  conventions  in 
section  3.3;  monitoring  considerations 
in  section  3.4;  and  jbrmulas  for 
calculating  the  annual  and  24-hour 
forms  in  sections  3.5  and  3.6, 
respectively. 

State  and  local  agencies  report -daily 
PMio  conoentFatioOs  to  the  nearest  1  |ig/ 
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m^  since  the  typical  incremental 
sensitivity  of  currently  PMio  monitors  is 
1  Mg/nP.  As  with  the  PMa ^  standards, 
the  number  of  measured  values  used  to 
calculate  an  averaged  value  afiiects  the 
precision  of  the  va|\ie  to  be  compared 
with  the  level  of  the  standard.  As  a 
result,  the  annual  and  24-hour  standards 
are  expressed  with  different  degrees  of 
precision  and  diffieient  rounding 
coBventions.  Specifically,  when 
calculating  the  annual  mean 
concentration  (i.e.,  typically  with  144 
values  or  greater),  the  non-significant 
.first  decimal  place  shall  be  rounded 
(with  0.5  rounded  up)  to  preserve  the 
nimiber  of  significant  digits  in  the 
reported  data.  When  calculating  the  3- 
year  average  of  the  annual  98th 
percentile  values  (i.e.,  3  values  are 
averaged),  only  two  significant  digits  are 
retained  at  levels  near  the  standard, 
with  the  non-significant  units  digit 
rounded  (5  ^g/m^  to  be  rounded  up  to 
the  next  highest  10  Mc/m'). 

To  determine  whether  tbe  proposed 
standards  are  met,  the  calculated  value 
of  the  3*year  average  of  the  annual 
means  and  the  3-year  average  of  the 
wnniml  98th  percentile  values  would  be 
compared  to  the  levels  of  the  respective 
standards.  The  proposed  annual 
standard  of  50  |ig/m^  is  expressed  to  the 
nearest  1  Mg/m',  while  the  24-hour 
standard  of  150  fig/m^  is  expressed  to 
the  nearest  10  |ig/m',  reflective  of  the 
quantitative  uncertainties  in  the  health 
effects  evidence  up<m  which  these 
standards  are  based.  More  specifically, 
these  uncertainties  include  the 
meesiirement  uncertainty  inhefoit  in 
tbe  ambient  PMio  concentrations  used 
in  epidemiological  studies  upon  which 
consideration  of  the  levels  of  the 
standards  have  been  based.  Because  the 
measurement  precision  is  expressed  as 
a  percentage  of  the  measured  values 
(±15%),  the  magnitude  of  the  target 
concentration  afiiects  the  number  of 
significant  digits  for  the  purpose  of 
comparison  to  the  standard.  The  EPA 
believes  that  expressing  the  proposed 
annual  standard  to  the  nearest  1  ^g/m^ 
and  the  24-hour  standard  to  the  nearest 
10  |ig/m^  is  consistent  with  the  quality 
assurance  guidelines  that  indicate  that 
the  precision  for  PMio  measiuements 
shall  be  within  ±15%. 

V.  Reference  Methods  for  the 
Determination  of  Particnlate  Matter  as 
PMu  and  PMio  in  tiie  Atmosirfiere 

A.  Revisions  to  Appendix  f— Reference 
Method  for  PMio 

■    During  the  course  of  this  review,  EPA 
has  received  a  number  of  comments 
regarding  the  appropriateness  of  the 
current  practice  of  adiasting  measured 


PMio  concentrations  to  reflect  standard 
conditions  of  temperatiire  and  pressure 
(25  *C  and  760  mm  Hg.  respectively),  as 
required  by  Appendix  J  to  Part  50.  The 
practice  was  originally  adopted  to 
provide  a  standard  basis  for  comparing 
all  pollutants  measured  in  terms  of  mass 
per  unit  volume  (e.g.,  Mg/m')-  As  EPA 
has  reviewed  the  ambient  standards  for 
gaseous  pollutants,  however,  technical 
changes  have  been  made  to  express 
them  on  a  pollutant  volume/air  volimie 
basis  (i.e.,  ppm)  that  is  insensitive  to 
differences  in  altitude  and  temperature. 
Such  an  approach  is  not  applicable  to 
particulate  pollutants.  The  question 
arises  whether  continuing  the  past 
practice  of  making  temperature  and 
pressure  adjustments  for  PM  is        ■^'  " 
appropriate  or  necessary. 

Information  in  the  Criteria  Docunjent 
on  the  health  and  welfare  effects  of  PM 
provides  no  clear  basis  for  making  such 
adjustments.  Recent  health  effects 
studies  have  been  conducted  in  cool 
and  warm  climates,  and  in  cities  at  high 
altitude  (e.g..  Denver)  as  well  as  near  sea 
level  (e.g..  Philadelphia)  (U.S.  EPA. 
1996a).  These  studies  provide  no 
evidence  that  risk  associated  with  PM 
exposures  is  affected  by  variations  in 
altitude.  Accordingly,  any  effect  that 
would  be  accoimted  for  by  temperature 
and  pressure  adjustments  would  be 
below  the  detection  limits  of 
epidemiological  studies.  While  extremes 
of  altitude  might  be  expected  to  increase 
the  delivered  dose  of  (M  in  those  not 
acclimatized  to  such  locations,  the 
dosimetric  studies  summarized  in  the 
Criteria  Document  provide  no  clear 
support  for  any  quantitative  adjustment 
to  standard  concUtions.  With  respect  to 
welfare  effects,  visibility  is  directly 
related  to  the  actual  mass  of  fine 
particles  in  the  atmosphere.  Adjustment 
of  PM  concentrations  collected  at  higher 
altitudes  to  standard  conditions  wouJd 
therefore  lead  to  an  overstatement  of  the 
effect  of  PM  on  visibility  in  sudi 
locations.  Similarly,  there  is  no 
evidence  in  the  Criteria  Document 
suggesti^  that  efiiscts  on  matwials 
damage  and  soiling  are  dependent  on 
altitude. 

Based  on  this  assessment.  EPA 
concludes  that  a  continuation  of  the 
practice  of  adjusting  PMio 
concentrations  to  standard  coivditions  of 
temperature  and  pressure  is  not 
warranted  or  appropriate.  Accordingly, 
EPA  proposes  to  delete  this  requirement 

bom  Appendix  J  and  to  make 

corresponding  revisions  in  40  CFR  Part 
50.3.  In  addition.  EPA  proposes  to  make 
minor  modificaticHis  to  update 
Appendix  J.  •     .  :^  ■ 


B.  Appendix  L — New  Reference  Method 
forPMu 

A  new  reference  method  for  the 
measurement  of  fine  particles  (as  PM2.3) 
in  tbe  ambient  air  has  been  developed 
for  the  primary  purpose  of  determining 
attainment  of  the  new  PM2.5  standards. 
The  proposed  method  is  described  in  a 
new  Appendix  L  to  part  50,  and  would 
join  tbe  other  reference  methods  (Or 
measurement  principles)  specified  for 
other  criteria  pollutants  in  other 
appendices  to  part  50. 

In  developing  a  new  reference  method 
for  PM2.3,  EPA  staff  consulted  with  a 
nxmiber  of  individuals  and  groups  in  the 
monitoring  community,  including 
instrument  manufectiuers,  academics, 
consultants,  and  experts  in  State  and 
local  agencies.  The  approach  and  key 
specifications  were  submitted  to  the 
CASAC  Technical  Subcommittee  for 
Fine  Particle  Monitoring,  which  held  a 
public  meeting  to  discuss  the  FRM  and 
related  monitoring  issues  on  March  1, 
1996.  Comments  on  the  proposed 
method  were  provided  orally  and  in 
writing  by  interested  parties.  The 
Technical  Subcommittee  indicated  their 
overall  satisfaction  with  the  FRM 
approach  in  a  letter  (Price,  1996) 
forwarded  by  CASAC  to  the 
Administrator. 


1.  Approach     " 

In  addition  to  the  primary  purpose  of 
the  new  PM2.5  reference  method 
(determining  attaiiunent  of  the 
standards),  the  EPA  considered  a  variety 
of  possible  secondary  goals  and 
objectives  that  this  measurement 
method  might  also  fulfill.  Subsequently, 
various  alternative  PM2 j  measurement 
techniques  were  evaluated.  From  this 
analysis,  the  EPA  determined  that  the 
new  reference  method  shoiild  be  based 
on  a  conventional  type  ambient  air 
sampler  that  collects  24-hoxu'  integrated 
PM2J  samples  on  a  filter  that  is 
subsequently  moisture  and  temperature 
equilibrated  and  analyzed 
gravimetricallv. 

This  type  of  sampler  is  relatively 
inexpensive  and  easy  to  use  by 
monitoring  agency  pwsonnel,  operates 
over  a  wide  range  of  ambient 
conditions,  produces  a  measurement 
that  is  comparable  to  large  sets  of 
previously  collected  PM  data  in  existing 
data  bases,  and  provides  a  physical 
sample  that  can  be  further  analyzed  for 
chemical  composition.  The  proposed 
PM2  J  sampler  is  a  low  volume  sampler 
operating  at  1  cubic  meter  per  hour,  fot 
a  total  sample  volume  of  24  m^  for  the 
specified  24-hour.sample  collection 
period.  The  sample  is  collected  on  a  47 
Inm  Teflon*  filter. 


Federal  Kngiater  /Vol.  61.  No.  241  /    Friday,  December  13,  1996  /    Proposed  Rules         65667 


2.  PM  Concentradoiu  Baaed  on  Actual 
Air  Volume 

In  accordance  with  the  proposed 
change  to  the  PMio  reference  method  in 
Appendix  J,  ambient  concentrations 
measured  with  the  new  reference 
method  would  be  expressed  as 
micrograms  of  PM  mass  per  actual  cubic 
meter  of  air  sampled  (iig/m^),  rather 
than  mass  per  cubic  meter  of  air 
adjusted  to  standard  temperature  and 
pressure  (25  "C  and  760  mm  Hg, 
respectively).  This  convention  would 
provide  PM  concentration 
measurements  that  are  more 
representative  of  the  actual  mass  of 
I^2.s  present  in  conditions  of  cold 
temperatures  and  for  monitoring  sites  at 
high  altitude. 

3.  Samplw 

Although  the  sampler  is  conventional 
in  configuration,  its  design  is  more 
sophisticated  than  previous  samplers 
used  for  collection  of  PM  samples.  This 
more  sophisticated  sampler,  together 
with  improved  manufacturing  and 
operational  quaUty  assiuance,  is 
necessary  to  achieve  the  more  stringent 
data  quality  objectives  established  for 
PMzj  monitoring  data. 

To  meet  precision  requirements,  the 
critical  mechanical  components  of  the 
inlet,  particle  size  separator,  downtube, 
and  upper  filter  holder  are  proposed  to 
be  specified  by  design,  in  the  form  of 
manufacturing  drawings.  Performance 
specifications  for  these  components 
would  be  quite  extensive,  and  the 
performance  tests  that  would  be 
required  are  difficult  and  require  very 
costly  test  facilities.  All  other  aspects  of 
the  sampler  would  be  described  by 
performance-based  specifications. 
Sample  air  flow  rate  would  have  to  be 
carefully  controlled  and  accurately 
measured.  Ambient  temperatiue  and 
barometric  pressure  sensors  would  be 
required  for  acciuate  measurement  of 
actual  volumetric  sample  flow  rate  and 
to  provide  archival  documentation  of 
these  conditions  associated  with  the 
PM2.5  measurements.  Loss  of  semi- 
volatile  components  of  PM2J  would  be 
reduced  by  temperature  control  of  the 
sample  filter.  The  allowable  rise  of  the 
temperature  of  the  filter  above  ambient 
temperature  is  proposed  to  be  limited  to 
3  degrees  C  above  ambient  temperature 
duuring  siunpling  as  well  as  after  sample 
collection  while  the  sample  is  retained 
in  the  sampler  awaiting  retrieval. 

The  sampler  would  be  required  to 
have  a  variety  of  other  timing,  control, 
and  diagnostic  fimctions  and  to  report 
any  abnormal  operational  conditions  to 
the  sampler  operator.  Flow  rate,  sample 
volume,  sample  time,  and  othor  sample. 


site,  and  diagnostic  information  would 
also  be  downloadable  to  a  portable  data 
retrieval  device  through  an  electronic 
port  connection  for  fiut  and  accurate 
documentation  of  the  sample 
parameters  and  site  conditions.  A  built- 
in  sampler  leak-check  capability  would 
allow  frequent  checking  of  this 
potentially  important  source  of 
measurement  error.  Filters  would  be 
mounted  in  filter  cassettes  to  facihtate 
protected  installation  and  retrieval  from 
the  sampler,  and  s&npler  manufacturers 
would  be  free  to  develop  innovative 
filter  holder  opening/closing 
mechanisms  to  make  filter  rhanging  faat 
and  reliable. 

VL  Implementation  Program 

Recognizing  that  potential  adoption  of 
new  or  ^vised  NAAQS  for  PM  and  03, 
as  well  as  potential  new  regulations  for 
regional  haze,  dould  have  profound 
implications  for  existing  State 
implementation  programs,  EPA 
established  a  subcommittee  under  die 
Clean  Air  Act  Advisory  Committee 
(CAAAC)  in  1995  to  consider  how  suq^ 
actions  might  be  implemented.  The 
Subcommittee,  comprised  of  some  58 
members  representing  environmental 
organizations.  State  and  local  air 
pollution  control  agencies.  Federal 
agencies,  academia,  industry,  and  other 
public  interests,  was  asked  to  provide 
advice  and  recommendations  to  EPA  on 
developing  new,  integrated  approaches 
for  implementing  potential  new  NAAQS 
for  PM  and  O3,  as  well  as  a  potential 
new  regional  haze  reduction  program. 
The  Subcommittee,  through  several 
work  groups  made  up  of  Subcommittee 
members  and  other  designees 
recommended  by  the  Subcommittee,  is 
examining  key  aspects  of  the  existing 
implementation  programs  for  PM  and 
O3,  to  provide  for  more  effective 
implementation  of  the  potential  new 
NAAQS,  as  well  as  to  provide  new 
approaches  to  better  integrate  broad 
regional  and  national  control  strategies 
with  more  localized  efforts. 

Upon  completion  of  its  woric,  the 
Subcommittee  will  present  its  findings 
and  recommendations  to  the  CAAAC. 
These  recommendations  will  then  assist 
EPA's  development  of  appropriate 
policies  and  regulations  for 
implementing  the  potential  new  PM  and 
O3  NAAQS  and  regional  haze 
regulations  in  the  most  efficient  and 
environmentally  effective  manner. 
These  poficies  and  regulations  will  then 
be  published  in  the  Federal  Regjsto'  for 
further  input  from  the  public. 

As  discussed  in  the  advance  notice  of 
proposed  rulemaking,  EPA  also  intends 
to  release  an  interim  implementation 
policy  that  would  take  effect  at  the  time 


the  new  or  revised  NAAQS  for  PM  and 
O3  are  promulgated.  The  interim 
implementation  policy  is  irrtended  to 
provide  for  an  effective  transition  ftxan 
the  existing  implementation 
requirements  and  control  strategies  for 
PM  and  O3  to  new  ones  that  are  under 
development.  Among  other  things,  the 
pohcy  will  address  such  issues  as  the 
continuation  of  existing  control 
requirements  during  the  transition 
period,  contmued  oLassification  of  areas, 
substitution  of  progress  requirements,  as 
well  as  the  timing  of  the  applicability  of 
certain  provisions  of  new  source  review 
requirements. 

VIL  Regulatory  and  Enviromnental 
Inq>act  Analjraes 

The  EPA  has  judged  this  proposal  to 
be  a  significant  action,  and  has  prepared 
a  draft  Regulatory  Impact  Analysis  (RIA) 
for  it  as  discussed  below.  Neither  the 
draft  RIA  nor  the  associated  contractor, 
reports  have  been  considered  in  issuing 
this  proposal.  Judicial  decisions  make 
clear  that  the  economic  and 
technological  feasibiUty  of  attaining 
ambient  standards  are  not  to  be 
considered  in  setting  them,  although 
such  factors  may  be  considered  to  a 
degree  in  the  development  of  State 
plans  to  implement  the  standards. 

As  discussed  above,  EPA  has 
established  a  Subcommittee  of  the 
CAAAC  to  examine  the  existing 
implementation  programs  tor  PM  and 
O3,  and  provide  advice  and 
recommendations  to  assist  EPA  in 
developing  new,  integrated  approaches 
for  implementing  potential  new  or 
revised  NAAQS  for  PM  and  Os,  as  well 
as  a  potential  new  regional  haze 
reduction  program.  Because  the  work  of 
the  Subcommittee  is  still  in  progress, 
the  draft  RIA  and  associated  regulatory 
flexibility  assessment  that  accompany 
this  notice  do  not  reflect  its  advice  and 
recommendations  or  any  resulting 
implementation  strategies  for  PM.  The 
EPA  anticipates  that  such  strategies  will 
be  more  ei^cient  and  environmentally 
eflisctive  than  the  ones  analyzed.  While 
the  draft  RIA  and  flexibility  assessment 
should  be  useful  in  generally  informing 
the  pubUc  about  potential  costs  and 
benefits  associated  with  implementation 
of  the  proposed  revisions,  they  do  not 
reflect  any  new  implementation 
requirements  or  policies  that  may  be 
proposed  after  consideration  of  the 
Subcommittee's  advice  and 
recommendations.  As  EPA  develops  and 
elaborates  such  requirements  or 
pohcies,  it  will  continue  to  consult  with 
the  Subcommittee  and  will  prepare 
further  regulatory  analyses  as 
appropriate. 
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A.  Executive  Onfer  12866 

Under  Executive  Order  1 2866,  the 
Agency  must  determine  whether  a 
regulatory  action  is  "significant"  and, 
therefore,  subject  to  Office  of 
Management  and  Budget  (0MB)  review 
and  (&er  requirements  of  the  Executive 
Order.  The  order  defines  "significant 
regulatory  action"  as  one  that  may: 

(1)  Have  an  annual  efiiect  on  the 
economy  of  $100  million  or  more  or 
adversely  affect  in  a  material  way  the 
econcany,  a  sector  of  the  economy, 
productivity,  competition,  jobs,  the 
environment,  public  health  or  safety,  or 
State,  local,  or  tribal  governments  or 
communities; 

(2)  create  a  serious  inconsistency  or 
otherwise  interfere  with  an  action  taken 
or  planned  by  another  Agency; 

(3)  materially  alter  the  budgetary 
impact  of  entitlements,  grants,  user  fees, 
or  loan  programs  or  the  rights  and 
obhgations  or  recipients  thereof;  or 

(4)  raise  novel  legal  or  policy  issues 
arising  out  of  legal  mandates,  the 
President's  priorities,  or  the  principles 
set  forth  in  the  Executive  Order. 

In  view  of  its  important  policy 
implications,  this  proposal  has  been 
judged  to  be  a  "significant  regulatory 
action"  within  the  meaning  of  the 
Executive  Order,  and  EPA  has 
submitted  it  to  OMB  for  reviewj. 
Changes  made  in  response  to  OMB 
suggestions  or  recommendations  will  be 
documented  in  the  public  docket  and 
made  available  for  public  inspection  at 
EPA's  Air  and  Radiation  Docket 
Information  Center  (Docket  No.  A-95- 
54). 

The  EPA  has  prepared  and  entered 
into  the  docket  a  draft  RIA  entitled 
"Regulatory  Impact  Analysis  for 
Proposed  Particulate  Matter  National 
Ambient  Air  Quality  Standard 
(November  1996)."  This  draft  RIA 
assesses  the  costs,  economic  impacts, 
and  benefits  associated  with  the 
implementation  of  the  cturrent  and 
several  alternative  NAAQS  for  PM  as    • 
discussed  above.  As  discussed  in  the 
draft  RIA,  there  are  an  unusually  large 
number  of  limitations  and  uncertainties 
associated  with  the  analyses  and 
resuhing  cost  impacts  and  benefit 
estimates.  Below  are  the  estimated  costs 
and  benefits  associated  with  partial 
attainment  of  the  alternative  levels  in 
2007.  Because  judicial  decisions  make 
ctsar  that  cost  can  not  be  considered  in 
setting  NAAQS,  the  results  of  the  draft 
RIA  have  not  been  considered  in 
developing  this  proposal. 


Comparison  of  Annual  Benefits 
AND  Costs  of  PM2.5  Alternatives 
IN  2007*  (BiLUONS  1990$) 


native  (Mynf>) 

(Monetized 
annual  bene- 
fits of  partial 
attainmentbc 

Annual  costs 
of  partial  at- 
tainment 

*2(V66 
12.5«0 

22-44 
58-119 
94-192 

2 

6 

14 

•Does  not  indude  th# reductions  in  costs 
and  benefits  associated  witti  revised  PMio 
studies.  This  alternative  requires  less  reduc- 
tions than  current  PMio  standards. 

•  AH  estimates  are  measured  incremental  to 
ttie  baseline  PMio  alternative  (PMi©  jig/m^  an- 
nual/150  iig/rrP  <taiiy,  1  expected  exceedance 
per  year). 

»Lower  arxl  upper  end  of  benefit  range  re- 
flects benefits  of  including  ttte  short-tenn  and 
long-tenn  mortality  risk  reduction  measure,  r»- 
spwtivety. 

c  Partial  attainment  benefits  based  upon 
post-control  air  quality  as  defir>ed  in  the  corv 
trol  cost  analysts. 

"Proposed  PM2.5  alternative. 

As  discussed  in  the  RIA  itself,  there 
ar^a  large  number  of  limitations  and 
uncertainties  inherent  in  estimating 
these  national  costs  and  benefits  over 
extended  periods  of  time.  Results  are 
limited  by  the  inability  to  monetize 
certain  health  or  welfare  benefits  for 
comparison  with  projections  of  control 
costs  that  are  usually  more  complete, 
but  are  sometimes  overstated  due  to  an 
inability  to  forecast  advances  in 
pollution  prevention  and  control.  The 
approaches  used  for  the  RIA  did  not 
attempt  to  take  advantage  of  flexibilities 
and  savings  possible  in  consideration  of 
combined  air  quality  management 
programs  for  PM  and  O3.  Further,  they 
were  limited  by  availability  of 
emissions,  air  quality  monitoring,  and 
related  information.  Indeed,  the  suite  of 
control  measures  available  to  be 
considered  in  the  cost  analysis  was  not 
sufficient  to  achieve  full  attaiiunent  in 
2007.  It  is  for  this  reason  we  have  only 
presented  the  costs  and  benefits  for  this 
"partial  attainment"  scenario.  In  the 
partial  attainment  scenario,  there  would 
be  57  residual  nonattainment  counties 
representing  29  million  people  in  2007 
for  the  proposed  level.  One  implication 
of  this  scenario  is  that  more  time  will  be 
needed  to  attain  the  standards  in  the 
areas  remaining  in  nonattainment. 
Moreover,  based  on  past  experience, 
improvements  in  technologies  and 
creative  implementation  programs  are 
Ukely  to  result  in  more  effective 
programs  than  can  now  be  forecasted. 
The  EPA  is  planning  to  improve  and 
expand  its  analysis  of  the  integrated 
costs  and  benefits  of  attaining  both  the 
PM  and  ozone  standards  in  association 


with  developing  implementation 
guidance. 

B.  Regulatory  Flexibility  Analysis 

The  Regulatory  Flexibility  Act  (RFA), 
5  U.S.C.  601  et  seq.,  provides  that, 
whenever  an  agoncy  is  required  to 
publish  a  general  notice  of  rulemaking 
for  a  proposed  rule,  the  agency  must 
prepare  regulatory  flexibility  analyses 
for  the  proposed  and  final  rule  unless 
the  head  of  the  agency  certifies  that  it 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities.  In  judging  what  kinds  of 
economic  impacts  are  relevant  for  this 
determination,  it  is  appropriate  to 
consider  the  purposes  and  requirements 
of  the  RFA.  h4id-Tex  Electrical  Co-op  v. 
FERC.  773  F.2d  327,  341-42  (D.C.  Or. 
1985). 

Review  of  the  findings  and  piuposes 
section  of  the  RFA  makes  clear  that 
Congress  enacted  the  RFA  to  address  the 
economic  impact  of  rules  on  small 
entities  subject  to  the  rule's 
requirements.  Pub.  L.  96-354,  section  2 
(1980);  see  also  126  Cong.  Rec.  21,452, 
21,453  (1980).  In  explaining  the  need  for 
the  RFA,  Congress  generally  expressed 
concern  about  the  problematic 
consequences  of  applying  regulations 
uniformly  to  large  and  small  entities. 
Specifically,  Congress  stated  that  'laws 
and  regulations  designed  for  application 
to  large  scale  entities  have  been  applied 
uniformly  to  small  [entities]  even 
though  the  problems  that  gave  rise  to 
government  action  may  not  have  been 
caused  by  those  small  entities,"  that 
"uniform  Federal  regulatory  and 
reporting  requirements  have  in 
niunerous  instances  imposed 
unnecessary  and  disproportionately 
burdensome  demands  .  .  .  upon  small 
[entities]  with  limited  resources,"  that 
"the  failure  to  recognize  differences  in 
the  scale  and  resources  of  regulated 
entities  has  in  numerous  instances 
adversely  affected  competition  in  the 
marketplace,"  and  that  "the  practice  of 
treating  all  regulated  (entities]  as 
equivalent  may  lead  to  inefficient  use  of 
regulatory  agency  resources."  Id.  To 
address  these  concerns,  Congress 
enacted  the  RFA  "to  establish  as  a 
principle  of  regulatory  issuance  that 
agencies  shall  endeavor^  consistent  with 
the  objectives  of  the  rule  and  of 
applicable  statutes,  to  fit  regulatory  and 
informational  requirements  to  the  scale 
of  the  [entity]  subject  to  regulation" 
(emphasis  added).  Id. 

The  statutory  requirements  for 
regulatory  flexibility  analyses  confirm^ 
that  the  economic  impact  to  be  analyzed 
is  the  impact  of  the  rule  on  small 
entities  that  will  have  to  comply  with 
the  rule's  requirements.  In  both  initial 
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and  final  regulatory  flexibility  analyse*, 
for  example,  the  agency  issuing  the  rule 
is  required  to  describe  and  (where 
feasible)  estimate  the  number  of  small 
entities  "to  which  the  proposed  rule 
will  apply";  describe  tne  reporting, 
recorokeeping  and  other  "ccnnpUance 
requirements"  of  the  proposed  rule;  and 
estimate  the  classes  of  sinall  entities  that 
"will  be-subject  to  the  reouiranent" 
See  RFA  sections  603  ana  604.  The 
agency  must  also  discuss  and  address 
significant  regulatory  alternatives  that 
are  consistent  with  the  applicable 
statutes  and  would  minimize  any 
significant  economic  impact  on  small 
entities.  Among  the  possible  alternatives 
listed  by  the  RFA  are  the  establishment 
of  differing  compliance  and  reporting 
requirements  that  take  into  accountthe 
resources  available  to  small  entities  and 

!>artial  or  total  exemptions  from  the  rule 
or  small  entities.  See  RFA  section 
603(c).  The  RFA's  requirements  for 
regulatory  flexibility  analyses  thus 
establish  that  the  focus  of  such  anal3rses 
are  the  regulatory  requirements  small 
entities  will  be  required  to  meet  as  a 
result  of  the  rule  and  ways  to  tailor 
those  reqiiirements  to  reduce  the  burden 
on  fflinall  entities.  Mid-Tex  Electrical  Co- 
op, 773  F.2d  at  342  ("[IJt  is  clear  that 
Congress  envisioned  that  the  relevant 
'economic  impact'  was  the  impact  of 
compliance  with  the  proposed  rule  on 
regulated  small  entities"). 

The  scope  of  regulatory  flexibility 
analyses  in  tiun  informs  the  scope  of  the 
analjrsis  necessary  to  support  a 
certification  that  a  rule  will  not  have  "a 
significant  economic  impact  on  a 
substantial  niunber  of  sinall  entities." 
Thus,  "an  agency  may  properly  certify 
that  no  regulatory  flexibility  analysis  is 
necessary  when  it  determines  that  the 
rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  that  are  subject 
to  the  requirements  of  the  rule."  Id. 
(emphasis  added);  see  also  United 
Distribution  Companies  v.  FERC,  88 
F.Sd  1105, 1170  (D.C.  Or.  1996). 

In  view  of  the  RFA's  purposes  and  the 
requirements  it  establishes  for 
regulatory  flexibility  analyses,  EPA 
believes  that  today's  proposal  to  revise 
the  PM  NAAQS  will  not  have  a 
significant  economic  impact  on  small 
entities  within  the  meaning  of  the  RFA. 
The  proposed  rule,  if  promulgated,  will 
not  establish  requirements  applicable  to 
smaU  entities.  Instead,  it  will  establish 
a  standard  of  air  quality  that  other  Clean 
Air  Act  provisions  will  call  on  states  (or 
in  case  of  state  default,  the  federal 
government)  to  achieve  by  adopting 
implementation  plans  containing 
specific  control  measures  for  that 
piupose.  In  other  words,  state  (or 


federal)  regulations  implementing  the 
NAAQS  might  establish  requirements 
applicable  to  small  entities,  but  the 
NAAQS  itself  would  not.» 

For  these' reasons,  the  Administrator 
certifies  that  this  proposed  rule  vrill  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 

While  the  statutory  requirements  for 
regulatory  flexibility  analyses  are  thus 
inappUcable  to  NAA(^  standard- 
setting,  EPA  is  nonetheless  interested  in 
assessing  to  the  extent  possible  the 
potential  impact  on  small  entities  of 
implem«iting  a  revised  PM  NAAQS. 
EPA  has  accordingly  conducted  a  more 
general  analysis  of  the  potential  cost 
impacts  on  small  entities  of  control 
measures  that  states  might  adopt  to 
attain  and  maintain  a  revised  NAAQS, 
and  has  incraded  that  analysis  in  the 
RIA  cited  above. 

That  analysis  examinee  industry-wide 
cost  and  economic  impacts  for  those 
sectors  likely  to  be  afiiacted  when  the 
proposed  revisions  to  the  PM  NAAQS 
are  implemented  by  States.  As  part  of 
the  draft  RIA,  the  EPA  has  analyzed 
various  industries  for  the  existence  of 
small  entities  to  ascertain  whether  small 
entities  within  a  given  industry  category 
are  likely  to  be  differentially  affacted 
when  compared  to  the  industry  category 
as  a  whole.  This  information  will  serve 
to  inform  potentially  affacted, small 
entities,  thus  enabling  them  to 
participate  more  effectively  in  EPA's 
review  and  potential  revision  of  existing 
implementation  requirements  and 
pobdes  and  in  development  of  any 
necessary  State  implementation  plan 
revisions.  As  indicated  previously,  EPA 
will  prepare  further  analyses  as 
appropriate  as  it  develops  new 
implementation  requirements  or 
policies. 

EPA's  finding  that  today's  proposal 
will  not  have  a  significant  economic 
impact  on  small  entities  also  entails  that 
the  new  small-entity  provisions  in 
Section  244  of  the  Small  Business 
Regulatory  Enforcement  Fairness  Act 
(SBREFA)  do  not  apply.  Nevertheless, 
EPA  intends  to  fulfill  the  spirit  of 
SBREFA  on  a  voluntary  basis.  To 
accomplish  this,  following  the  proposal 
of  new  air  quality  standaris  lot  O3  and 
PM,'  EPA  intends  to  work  with  the  Small 
Business  Administration  (SEA)  to  hold 
two  separate  panel  exercises  to  collect 
comments,  advice  and 
recommendations  from  representatives 
of  small  businesses,  small  governments, 
and  other  small  organizations.  The  first 


^Bacauw  the  propoaad  rule  would  not  eatablUh 
raquii«ments  applicable  to  small  entities,  EPA 
cannot  in  fact  parfiann  the  analyaea  contemplated 
by  the  RFA. 


panel,  soliciting  comments  on  the  new 
standards  themselves,  will  be  held 
shorUy  after  proposal.  The  second 
panel,  coveriiM  implementatian  of  the 
standards,  willbe  held  a  few  months 
later.  Both  panel  exercises  wrill  be 
carried  out  using  a  panri  process 
modeled  on  the  "Small  Business 
Advocacy  Review  Panel"  provisions  in 
Section  244  of  SBREFA.  We  are  also 
adding  a  number  of  small-«atity 
representatives  to  our  Federal  advisory 
committee  focusing  on  NAAQS 
implementation;  we  expect  the  small- 
entity  advice  from  this  committee  will 
help  the  aforementioned 
implementation  panel  accomplish  its 
piupose. 

C.  Impact  on  Reporting  Requirements 

There  are  no  reporting  requirements 
directly  associated  with  an  ambient  air 
quality  standard  proposed  under  section 
109  of  the  Act  (42  U.S.C.  7400).  The» 
are,  however,  reporting  requirements 
associated  with  related  sections  of  the 
Act,  particularly  sections  107. 110, 160. 
and  317  (42  U.S.C.  7407,  7410.  7460. 
and  7617).  In  EPA's  proposed  revisions 
to  the  air  quality  surveillance 
requirements  (40  CFR  part  58)  for  PM. 
the  associated  RIA  addresses  the 
Paperwork  Reduction  Act  requiraneats 
through  an  Information  Collection 
Request. 

D.  Unfunded  Mandates  Reform  Act 

Htle  n  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (UMRA),  PiJ).  U^ 
104-4.  establiriies  requirements  for 
Federal  agencies  to  assess  the  effects  of 
their  regulatory  actions  on  State,  local, 
and  tribal  governments  and  the  private 
sector.  Under  section  202  of  the  UMRA. 
EPA  generally  must  prepare  a  written 
statement,  including  a  cost-benefit 
analysis,  for  proposed  and  final  rules 
with  "Federal  mandates"  that  may 
result  in  expenditures  to  State,  local, 
and  tribal  governments,  in  the  aggregate, 
or  to  the  private  sector,  of  $100  million 
or  more  in  any  one  year.  Hiis 
requirement  does  not  apply  if  EPA  is 
prohibited  by  law  from  considering 
section  202  estimates  and  analyses  in 
adopting  the  rule  in  question.  Befcwe 
promulgating  an  EPA  rule  for  which  a 
written  statement  is  needed,  section  205 
of  the  UMRA  generally  requires  EPA  to 
icfentify  and  consider  a  reasonable 
number  of  regulatory  alternatives  and 
adopt  the  least  costly,  most  cost- 
efiiactive,  or  least  burdensome 
alternative  that  achieves  the  objectives 
of  the  rule.  These  requirements  do  not 
apply  when  they  are  inconsistent  with 
applicable  law.  Moreover,  section  205 
allows  EPA  to  adopt  an  alternative  other 
than  the  least  cosUy,  most  cost-effective, 
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or  least  burdensome  alternative  if  the 
Administrator  publishes  with  the  final 
rule  an  explanation  of  why  that 
alternative  was  not  adopted.  Before  EPA 
establishes  any  regulatory  reqiiirements 
that  may  significantly  or  uniquely  afiiect 
small  governments,  including  tribal 
governments,  it  must  have  developed 
under  section  203  of  the  UMRA  a  onall 
government  agency  plan.  The  plan  must 
provide  for  notifying  potentially 
affected  small  governments,  enabling 
offidaU  of  affacted  small  governments 
to  have  meaningful  and  timely  input  in 
the  development  of  EPA  regulatory 
proposals  with  significant  Federal 
intergovernmental  mandates,  and 
informing,  educating,  and  advising 
small  governments  on  compliance  with 
the  regulatory  requirements. 

As  mdicated  previously,  EPA  cannot 
coDsider  in  setting  a  NAAQS  the 
economic  or  technological  feasibility  of 
attaining  ambient  air  quality  standards, 
although  such  factors  may  be 
considered  to  a  degree  in  the 
development  of  State  plans  to 
implement  the  standards.  Moreover,  the 
proposed  revisions  to  the  PM  NAAC^, 
if  adopted,  will  not  in  themselves 
impose  any  new  expenditures  on 
governments  or  on  the  private  sector,  at 
establish  any  new  regulatory 
requirements  affecting  small 
governments.  Accordingly,  EPA  has 
determined  that  the  provisions  of 
sections  202,  203,  and  205  of  the  UMRA 
do  not  apply  to  this  proposed  decision. 
Th»S»A  acknowledges,  however,  that 
any  corresponding  revisions  to 
associated  State  implementation  plan 

requirements  and  air  qiiality    

surveillance  reqvdrements,  40  CFR  part 
51  and  40  CFR  part  58,  respectively, 
might  result  in  such  effects. 
Accordingly,  EPA  has  addressed 
unfunded  mandates  in  the  notice  that 
announces  the  proposed  revisions  to  40 
CFR  part  58,  and  will,  as  appropriate, 
when  it  proposes  any  revisions  to  40 
CFR  part  51. 

E.  Environmental  Justice 

Executive  Order  12848  requires  that 
each  Federal  agency  make  achieving 
environmental  justice  part  of  its  mission 
by  identifying  and  addressing,  as 
appropriate,  disproportionately  high 
and  adverse  human  health  or 
environmental  effects  of  its  programs, " 
policies,  and  activities  on  minorities 
and  low-income  populations.  These 
requirements  have  been  addressed  to 
the  extent  practicable  in  the  draft  RIA 
dted  above. 

List  (rfSubiects  in  40  CFR  Part  SO 

Environmental  protection.  Air 
pollution  omtrol,  Carbon  monoxide. 


Lead,  Nitrogen  dioxide,  Ozone, 
Particulate  matter.  Sulfur  oxides. 

Dated:  November  27, 1996. 

Carol  M.  tevwaer,  ^  '  V  " 

Administrator.  >  - 
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For  the  reasons  set  forth  in  the 
preamble,  Part  50  of  Chapter  I  of  Title 
40  of  the  Code  of  Federal  Regulaticau  is 
proposed  to  be  amended  as  follows: 

PART  SO— HATIONAL  PRMARY  AND 
SECONDARY  AMBIENT  AIR  QUALITY 
STANDARDS 

1.  The  authority  dtaticm  for  Part  50 
continues  to  read  as  follows: 

Anther^:  Sees.  109  and  301(a).  Qean  Air 
Act,  as  amended  (42  U.S.C  7409,  7801(a)). 

2.  Section  50.34s  revised  to  read  as 
follows: 


fSO.3 

All  measurements  of  air  quality  that 
are  expressed  as  mass  per  unit  volume 
(e.g.,  micrograms  per  oibic  metor)  other 
than  f(H-  particulate  matter  (PMio  and 
PM2j)  shall  be  corrected  to  a  reference 
temperature  of  25  "C  and  a  refisrence 
presstire  of  760  millimeters  of  mercury 
(1,013.2  millibars).  Measurements  of 
PMio  and  PM2.S  shall  be  reported  based 
on  actual  air  volume  measured  at  jtbe 
actual  temperature  and  pressure  at  the 
monitoring  site  during  the  measurement 
period. 

3.  Section  50.6  is  revised  to  read  as 
follows: 


fsac 


air  quality 


(a)  The  national  primary  and 
secondary  ambient  air  quality  standards 
for  partioilate  mattw  are: 

(1)  15.0  microgFams  per  cubic  meter 
(|ig/m')  annual  arithmetic  mean 
concentration,  and  50  pg/m^  24-hour 
average  concentration  ineesured  in  the 
ambient  air  as  PM2.S  (particles  with  an 
awodjmamic  diameter  less  than  or  equal 
to  a  nominal  2.5  micrometers)  by: 
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(!)  A  reference  method  based  on 
Appendix  L  and  designated  in 
accordance  with  Part  53  of  this  chapter, 

ot 

(ii)  An  equivalent  method  designated 
in  accordance  with  Part  53  of  this 
chapter. 

(2)  50  micrograms  per  cubic  meter 
(jig/m^)  annxial  arithmetic  mean 
concentration,  and  150  Mg/m^  24-hour 
average  concentration  measured  in  the 
ambient  air  as  PMio  (particles  with  an 
aerodynamic  diameter  less  than  or  equal 
to  a  nominal  10  micrometers)  by: 

(i)  A  refiwence  method  based  on 
Appendix  J  and  designated  in 
acc»rdance  with  Part  53  of  this  chapter, 
or 

(ii)  An  equivalent  method  designated 
in  accordance  with  Part  53  of  this 
chapter. 

(o)  The  annual  primary  and  secondary 
PM2  J  standards  are  met  when  the 
annual  arithmetic  mean  concentration, 
as  detomined  in  accordance  with 
Appendix  K  to  this  part,  is  less  than  or 
equal  to  15^  micrograms  per  cubic 
meter. 

(c)  The  24-hour  primary  and 
seoondary  PM2  j  standards  are  met  when 
the  98th  percentile  24-hour 
concentration,  as  determined  in 
accordance  with  Appendix  K  to  this 
part,  is  less  than  or  equal  to  50 
microDams  per  cubic  meter. 

(d)  The  annual  primary  and  seomdary 
PMio  standards  are  met. when  the 
annual  arithmetic  mean  concentration, 
as  determined  in  accordance  with 
Appendix  K  of  this  part,  is  less  than  or 
equal  to  50  micrograms  per  cubic  meter. 

(e)  The  24-hour  primary  and 
secondary  n^io  standards  are  met  when 
the  98th  percentile  24-hour 
concentration,  as  determined  in 
accordance  with  Appendix  K  of  this 
part,  is  less  than  or  equal  to  150 
micrograms  per  cubic  meter. 

4.'Appendix  J  is  amended  as  follows: 

a.  Section  2.2  is  revised. 

b.  llie  last  sentence  of  Secticm  3.1  is 
revised. 

£.  The  first  sentence  of  Section  7.3  is 
revised. 

d.  The  last  sentence  of  Section  8.1.2 
is  removed. 

e.  Secticm  8.2.1  is  revised. 

f.  The  first  sentence  of  Secticm  8.2.2 
is  revised. 

£,  Section  11.1  is  revised. 
.  Section  11.2  is  revised, 
i.  Section  11.3  is  removed. 

Appendix  J  to  Part  50 — Reference 
Mediod  for  the  Determination  of 
Particulate  Matter  as  PMio  in  the 
Atmosphere 

•        •        *        •        • 

2.2    Each  filter  is  weighed  (after  moisture 
equilibration)  before  and  after  use  to 


determine  the  net  wei^t  (mass)  gain  due  to 
collected  PMio.  The  total  volume  of  air 
sampled,  measured  at  the  actual  ambient 
temperature  and  pressure,  is  determined 
from  the  measured  flow  rate  and  the 
sampling  time.  The  moss  amceotration  of 
PMio  in  the  ambient  air  is  computed  as  the 
total  mass  of  collected  particles  in  the  PMio 
size  langB  divided  by  the  volume  of  air 
sampled,  and  is  expressed  in  micrograms  per 
actual  cubic  meter  (|ig/m>). 
•        •        •        *        • 

3.1    *  *  *  Nevertheless,  all  samplers 
should  be  capable  of  measuring  24-hour  PMio 
mass  concentrations  of  at  least  300  Mg/™' 
while  maintaining  the  operating  flow  rate 
within  die  specified  Umlts. 


7.3    Wow  itote  Transfer  Standard.  The 
flow  rate  transfer  standard  must  be  suitable 
for  the  sampler's  operating  flow  rate  and 
must  be  calibrated  against  a  primary  flow  or 
volume  standard  that  is  traceable  to  the 
National  Institute  of  Standards  and 
Technology  (NIST). 
*         *         •    -    •         ••        ^,-  I 

8.2.1  PMio  samplers  employ  various 
types  of  flow  control  and  flow  measurement 
devices.  The  specific  procedure  used  for  flow 
rate  caUlxation  or  verific^on  will  vary 
depending  on  the  type  of  flow  controller  and 
flow  rate  indicator  employed.  Calibration  is 
in  terms  of  actual  volumetric  flow  rates  (Q«) 
to  meet  the  requirranents  of  section  8.1.  The 
general  procedure  given  here  serves  to 
illustrate  the  steps  involved  in  the 
calibration.  Consult  the  sampler 
manufacturer's  instruction  maniuil  and 
Refisrence  2  for  specific  guidance  on 
calibration.  Reference  14  provides  additional 
infiarmation  on  various  other  measures  of 
flow  rate  and  their  interrelationships. 

8.2.2  Calibrate  the  flow  rate  transfer 
standard  against  a  primary  flow  or  volume 
standard  traceable  to  NIST. 


11.1  Calculate  tlie  total  voliune  of  air 
sampled  as: 

v=Q^  ....    . 

Where: 

Vstotal  air  sampled,  at  ambient  temperature 

and  pressure,  m', 
Qt=average  sample  flow  rate  at  ambient 

temperature  and  pressure,  mVmin,  and 
t=sampiing  time.  min. 

11.2  C^culate  the  PMio  concentration  as: 
PMkr(W,  -  WO  X  10»Ar 

Where: 

PMio=mas8  concentration  of  PMio.  Mg^m', 

Wr.  Wi=final  and  ii^itial  weights  of  filter 

collecting  PMio  particles,  g,  and 
lO'  =  conversion  of  g  to  (ig. 

Ne4e:  If  more  than  one  size  fraction  in  the 
PMio  size  range  is  collected  by  the  sampler, 
the  siun  of  the  net  weight  gain  by  each 
collection  filter  (IS(Wf  -  W,))  is  used  to 
calculate  the  PMio  mass  concentration. 


5.  Appendix  K  is  revised  in  its 
entirety  to  read  as  follows: 


Appendix  K  to  Part  SO— lateipraUtion 
ofthe  National  Amlaent  Air  Quality 
Standards  fbr  Partkolate  Matter 

1.0    General 

This  appendix  explains  the  data  handling 
conventions  and  computations  necessary  far 
determining  whether  the  annual  and  24-hoar 
primary  and  secondary  national  ambient  air 
quality  standards  for  particulate  matter 
specified  in  pert  50.6  of  this  chapter  are  met 
Particiilate  matter  is  measured  in  the  ambient 
air  as  PMio  and  PM«  (particles  with  an 
aerodynamic  diameter  less  than  or  equal  to 
a  nominal  10  and  2.S  micrometera, 
respectively)  by  a  reference  method  based  on 
appendix )  of  this  part  fbr  PMio  and  on 
appendix  L  for  PM2J,  as  applicable,  and 
designated  in  accordance  with  part  53  of  this 
chapter,  or  by  an  equivalent  method 
designated  in  accoiidance  with  part  53  of  this 
chapter.  Data  reporting,  data  handling,  and 
computation  procedures  to  be  used  in 
making  comparisons  between  reported  PMio 
and  PMsj  concentrations  and  the  levels  of 
the  PM  standards  are  specified  m  the 
following  sections. 

Several  terras  used  throughout  this 
appendix  are  defined  here.  A  "daily  value" 
for  PM  refera  to  the  24-hour  average 
concentration  of  PM  calculated  or  measured 
from  midnight  to  midnight  (local  time)  for 
PM  10  or  PMj  5.  The  term  "98th  percentile" 
means  the  daily  value  out  of  a  year  of 
monitoring  data  below  which  98%  of  all 
values  in  the  group  fell.  The  terms  "average" 
and  "mean"  refer  to  an  arithmetic  mean.  All 
particulate  matter  standards  are  expressed  in 
terms  of  3-year  averages  of  annual  values:  the 
3-year  average  of  the  annual  means  for  the 
annual  standards,  and  the  3-yeaa  average  of 
the  98th  percentile  values  for  each  3rear  for 
the  24-hour  standards.  The  term  "year"  refera 
to  a  calendar  year.  "Designated  monitore"  are 
those  monitoring  sites  designated  in  a  State 
monitoring  plan  for  spatial  averaging  in  areas 
designated  for  spatial  averaging  in 
accordance  with  part  58  of  this  chapter. 

2.0  Comparisons  With  the  PMis  Standards 

2.1  Annual  PMxi  Standard 

The  annual  PMij  standard  is  met  when  the 
3-year  average  of  the  spatially  averaged 
annual  means  is  less  than  or  equal  to  15.0  Mg/ 
m^.  The  3-year  average  of  the  spatially 
averaged  aimual  means  is  determined  by 
averaging  quarterly  means  at  each  monitor  to 
obtain  the  annual  mean  PMj.s  concentrations 
at  each  monitor,  then  averaging  across  all 
designated  monitors,  and  finally  averaging 
for  three  consecutive  yeara. 

The  steps  can  be  summarized  as  follows: 

(a)  Average  24-hour  measiuements  to 
obtain  quarterty  means  at  each  monitor. 

(b)  Average  quarterly  means  to  obtain 
annual  means  at  each  monitor. 

(c)  Average  across  designated  monitoring 
sites  to  obtain  an  annual  spatial  mean  for  an 
area,  and 

(d)  Average  3  years  of  annual  spatial  means 
to  obtain  a  3-year  average  of  spatially 
averaged  aimual  means. 

For  the  annual  PM2.5  standard,  a  year  meets 
data  completeness  requirements  when  at 
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least  75  peresnt  of  the  scheduled  sampling 
days  for  each  auaiter  have  valid  data.  TTuee 
years  of  spatial  averages  are  required  to 
demonstrate  that  the  standard  has  been  met. 
Sites  with  less  than  3  years  of  data  shall  be 
included  in  spatial  averages  for  those  years 
that  data  completeness  requirements  are  met. 
The  formulas  for  calculating  the  3-year 
average  annual  mean  of  the  PMij  standard 
are  given  in  Section  2.5. 

yslthough  3  complete  years  of  data  are 
required  to  demonstrate  that  the  standard  has 
been  met,  years  with  high  concentrations 
shall  not  bie  ignored  just  because  they  have 
less  than  ccHnplete  data.  Thus,  in  computing 
aimual  spatiaUy  averaged  means,  sites  with 
less  than  75  percent  data  completeness  for 
each  quarter  in  a  year  shall  be  included  in 
the  amputation  Lf  the  resulting  annual  mean 
concentration  is  greater  than  the  level  of  the 
standard. 

2.2    24-HouT  PM23  Standard 

The  24-hour  PMij  standard  for  is  met 
when  the  3-year  average  of  the  98th 
percentile  values  at  each  monitoring  site  is 
less  than  or  equal  to  50  iig/m^.  This 
comparison  shall  be  based  on  three 
consecutive,  complete  years  of  air  quality 
data.  A  year  meets  data  completeness  criteria 
when  at  least  75  percent  of  tne  scheduled 
sampling  dajrs  have  valid  data  for  each 
quarter.  The  formula  for  calculating  the  3- 
year  average  of  the  annual  98th  percentile 
values  is  given  in  Section  2.6. 

Although  ibiee  complete  years  of  data  are 
required  to  demonstrate  that  the  standard  has 
been  met,  yean  with  high  concentrations 
shall  not  be  ignored  just  because  they  have 
less  than  complete  data.  Thus,  in  computing 
the  3-year  average  98th  percentile  value, 
years  with  less  man  75  percent  data 
completeness  shall  be  included  in  the    • 
computation  if  the  annual  98th  percentile 
value  is  greater  than  the  level  of  the  standard. 

2.3    Rounding  Conventions 

For  the  purposes  of  comparing  calculated 
values  to  tne  applicable  level  of  the  standard, 
it  is  necessary  to  round  the  final  results  of 
the  calculations  described  in  sections  2.5  and 
2.6.  For  the  annual  FM23  standard,  the  3-year 
averts  of  the  spatially  averaged  annual 
means  shall  be  rounded  to  the  nearest  0.1  g/ 
m^  (decimals  0.05  and  greater  are  rounded  up 
to  the  next  0.1,  and  any  decimal  lower  than 
0.05  is  rounded  down  to  the  nearest  0.1).  For 


the  24-hour  PM^s  standard,  the  3-year 
averse  of  the  annual  98th  percentile  values 
shallbe  rounded  to  the  nearest  1  ^g/m' 
(decimals  0.5  and  greater  are  rounaed  up  to 
nearest  whole  number,  and  any  dedmal 
lower  than  0.5  is  rounded  down  to  the 
nearest  whole  number). 

2.4  Monitoring  Considerations 

Part  58.13  of  this  diapter  specifies  the 
required  minimum  frequency  of  sampling  for 
PM2.S.  Part  58  also  specifies  which  monitors 
shall  be  used  in  making  comparisons  with 
the  particulate  matter  standards. 
'  For  the  annual  PMzj  standard,  when 
designated  monitors  are  located  at  the  same 
site  and  are  reporting  PMz.s  values  for  the 
same  time  periods,  tneir  concentrations  shall 
be  averagea  before  an  area-wide  spatial 
avera^  is  calculated,  and  such  monitors  will 
then  M  considered  as  one  monitor. 

2.5  Formulas  Jm  the  Annual  PMis  Standard 

(a)  An  annual  mean  value  ka  PMu  is 
determined  by  firat  averaging  the  daily  values 
of  a  calendar  quarter. 


x,.,.=-l;x, 


iAJI* 


[1] 


Where: 

x,^  ,,  ,=the  mean  far  quarter  q  of  year  y  for 

site  s,  • 
nqsthe  number  of  monitored  values  in  the 

quarter,  and 
Xi.  ifc  ,.  fsthe  i*  value  in  quarter  q  for  year  y 

fbr  sites. 

(b)  The  following  formula  is  then  to  be 
used  for  calculation  of  the  annual  mean: 

Where: 

Xy.  ,zthe  annual  mean  concentration  for  yeai 

y  (y=l,  2,  or  3)  and  for  site  s,  and 
Xq,  y,  .=the  mean  for  quarter  q  of  year  y  ft» 

sites. 

(c)  The  spatially  averaged  annual  mean  for 
year  y  is  conputed  by  first  calculating  the 
annual  mean  for  each  site  designated  to  be 
included  in  a  spatial  average,  Xy^  and  then 
computing  the  average  of  these  .values  across 
sites: 


"•  8=1 


y* 


PI 


Where: 

Xysthe  spatially  avmaged  mean  for  year  y, 

Xyj^the  annual  mean  far  year  y  and  site  ■. 

and 
n«=the  number  of  sites  designated  to  be 
averaged. 
In  the  event  that  an  area  designated  for 
spatial  averaging  has  one  or  more  sites  at  the 
same  location  producing  data  for  the  same 
time  periods,  the  sites  are  averaged  together 
before  using  formula  [3|  bjr 

"c  »=1 
Where: 
xT-^'sthe  aimual  mean  for  year  y  for  the  sites 

at  the  same  location  (which  will  now  be 

considered  one  site), 
Uc^the  ninnber  of  sites  at  the  same  location 

designated  to  be  included  in  the  spatial 

average,  and 
Xy^the  annual  mean  for  year  y  and  site  s. 

(d)  The  3-year  average  of  the  spatially 
averaged  annual  means  is  calculated  by  tiling 
the  following  formula: 

Where: 

xsthe  3-year  average  of  the  spatiaUy  averaged 

annual  means,  and 
Xy=the  spatially  averaged  annual  mean  far 

yeary. 
Example  1.  Area  designated  for  spatial 

averaging  that  meets  the  primary  annual 

PM2J  standard. 
In  an  area  designated  fix'  spatial  averaging, 
four  designated  monitors  recorded  data  in  at 
least  1  year  of  a  particular  3-year  period. 
Using  formulas  (1)  and  (21,  the  aimual  means 
for  PMis  at  each  site  are  calculated  far  each 
year.  The  follo%nng  table  can  be  created  from 
the  results.  Data  completeness  pmcentages 
are  also  shown. 


Yearl  

Year  2  ..„ 

Year  3 

S-yeer  mean 


Annual  mean  ((ig^m^ 
%  data  completeness 
Annual  mean  (jig/m*) 
%  data  completeness 
Annual  mean  (iig/m^) 
%  data  completeness 


SJie«1 


12.7 

80 

133 

90 

12.9 

90 


Stot2 


0 

17.4 
63 
16.7 
80 


Site  #3 


0 

40 

12.3 

86 


Saet4 


0 

20.1 
50 


Spatial  mean 


1Z7 

isib 

"l4i2 


The  data  from  these  sites  are  averaged  in 
the  order  described  in  section  2.1.  Note  that 
the  annual  mean  from  site  #3  in  year  2  does 
not  enter  in  the  spatial  mean  since  the  data 
completeness  criteria  are  not  met  However, 
the  annual  means  from  site  #2  in  year  2  and 
bor%  site  #4  in  year  3  are  included,  even 
though  the  data  completeness  criteria  are  not 


met,  since  they  are  above  the  level  of  the 
standard.  The  3-year  mean  is  rounded  to  14.5 


(ig/m^,  indicating  that  this  area  meets  the 

annual  PM2J  standard. 

Example  2.  Area  with  two  monitors  at  the 

same  location  that  masts  the  primary 

^nniml  PMjj  Standard. 
In  an  area  designated  for  spatial 
monitoring,  six  designated  mpnitors,  with 


} 
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two  aKHdlan  at  tka  MOM  location  (IS  and              Using  fannukt  (ll  and  (2|.  the  annual             for  each  jrear.  Tbe  following  taUa  can  be 

fe^ncanladdwainapartiailara-yav              means  for  PM2.5  at  each  rite  an  calculalKl        created  ban  the  leeults. 

period. 

Annual  mean  OigAn^'^ 

Sietl 

Siel2 

Sia#3 

Silaf4 

SilafS 

SNaW 

Avaiagaof 
•Swidi6 

SpaM 
mean 

Year 2  Z'ZZIZIZZZ 

Yaar3 

3-Yaar  maan 

14.2 
16.4 
12.9 

11.5 
13.3 
12.4 

8.7 

10.3 

9.6 

10.9 
12.3 
11.2 

16.9 
1&5 
15.1 

14.6 
13^ 
13.3 

15.70 
14J5 
14.20 

12.21 
13.39 
12.04 
12.56 

The  annual  means  for  sites  m  and  W  are 
avenged  together  using  formula  |4|  before 
the  s^tial  avar^e  is  calculated  using 
formula  [3]  since  they  are  in  the  same 
location.  Tlie  3-year  mean  is  rounded  to  12.6 
|ig/m',  indicating  that  this  area  meets  the 
annual  PMu  standerd. 
Example  3.  Area  with  a  single  monitra'  diat 

meets  the  primary  annual  PMu 

standard. 
Oven  data  from  a  single  monitor  in  an  area 
designated  for  spatial  averaging,  the 
calailations  are  as  follows.  Using  formulas 
(1]  ad  |2l.  the  annual  means  for  PMu  are 


calculated  far  each  year.  If  the  annual  maaiM 
are  10.28, 17.33,  and  12.25  iig/m',  then  the 
3-year  mean  is: 

X4VSM10.28+17.38+12.25M3.303  Mg/m*. 
This  value  is  rounded  to  13.3,  indicating 
that  this  area  meets  the  annual  PMu 
standard. 

2.6    Fonnulas  for  the  24-Hoar  PMu      .- '  - .  _^ 
Standard 

When  the  data  for  a  particular  site  and  ]feer 
meet  the  data  completeness  requirements  in 
section  2.2,  calculation  of  the  98th  percentile 
is  accomplished  by  the  foUowring  steps.  All 
the  daily  values  from  a  particular  site  ami 


year  comprise  a  series  of  values  (Xi ,  Xi.  X3, 
.  .  .,  XJ,  that  can  be  scHted  into  a  series 
where  eech  number  is  equal  to  or  largor  than 
the  preceding  number  (Xm,  X(3),  X(3), .  .  ., 
Xm).  In  this  case,  X(i)  is  the  smallest  number 
and  X(B]  is  the  largest  value.  The  98th 
percentile  is  found  from  the  sorted  series  of 
daily  values  which  is  ordered  from  the 
lowest  to  the  highest  numbm.  Compute 
(0.98)x(n)  as  the  number  "i.d",  where  "i"  is 
the  integer  part  of  the  result  and  "d"  is  the 
decimal  part  of  the  result  The  98th 
percentile  value  for  year  y,  Pom.  y,  is  given 
by  formula  (6): 


IWy=Xj^ljtf<«*0«<J 


[tf] 


■m*./ 


%'*"^}*>1 


ifd  =  0 


where: 

PaM.r'98th  percentile  fctr  year  y, 

X(jpthe  jtfa  number  in  the  ordered  series  of 

nuxabers, 
"i"=the  integer  part  of  the  product  of  0.98  - 

and  a  (the  number  of  values  in  the 

series),  and 
"d"3the  deamal  part  of  the  (Hoduct  of  0.98 

andn.  ' 


The  3-year  average  98th  percentile  is  then 
calculated  by  averaging  the  annual  98th 
percentiles: 

3 

The  3-yeor  average  98th  percentile  is 
rounded  according  to  the  conventtons  in 


section  2.3  before  a  comparison  with  the 
standard  is  made. 

Example  4.  Ambient  monitoring  site  with 
evny-day  sampling  that  meets  the  primary 
24-haur  PMu  standard. 

In  each  yeer  of  a  particular  3  year  period, 
varying  ninnbers  of  daily  PMu  values  (e.g.. 
27B.  300,  and  293)  out  of  a  possible  365 
values  were  recorded  at  a  (Mrticular  site  with 
the  following  ranked  values  (in  |tg/m  '): 


i.             Yearl 

Year  2 

Yew  3 

Jrank 

X,vtfue 

Jrank 

Xjvakia 

Jrank 

Xjvama 

a    •    a 

272 
273 
274 

a    •    • 

*  •    a 

44.1 
45.0 
47.4 

*  •    a 

a    *    * 

293 
294 
296 

•     •     m 

•  •    • 

41.4 
43.5 
48i) 

•  •    • 

•    •    a 

287 

288 

288 
•  •  • 

*» 

•  •    • 

S2.1 
532 

•  •    • 

Using  formula  |6l,  the  98th  percentile  values  for  each  year  are  calculated  as  follows: 

0^  •  278  =  272.44  =>  ?o^  =  X^^^  =  45.0/ig  /  m' 

^.98*300  =  294=>Po^,  =  ^l^i^^^]  =  <^^-^  ^  ^"^  =  45.75 
"■"^  2  2 

0.98  •  293  =  287.14  =>  Po.983  =  X|2»8I  =  52.1/ig  /  m^ 
Using  formula  (7),  the  3-yaar  average  98th  percentile  is  cakul^ed  as  follows: 

45.0-^ 45.75+ 52.7     ,,,      ,    3     ^.  ,  , 

Po.98  = r =  41j6ftg  lm\  whicb  rounds  to  48/ig  /m^ 

Theniore.  this  sits  meets  the  24-hour  PMj^  standard. 
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3.0  Comparisons  with  the  PMio  Standards 

3.1  Annual  PMio  Standard 

The  annual  PMio  standard  is  met  when  the 
3-year  average  of  the  annual  mean  PMio 
concentrations  at  each  monitoring  site  is  less 
than  or  equal  to  SO  pg/m^.  The  3-yflar  average 
of  the  annual  means  is  determined  by 
averaging  quarterly  means  to  obtain  annual 
mean  PMio  concentrations  for  3  consecutive, 
complete  years  at  each  monitoring  site.  The 
steps  can  be  summarized  as  follows: 

(a)  Average  24-hour  measurements  to 
obtain  a  quarterly  mean, 

(b)  Average  quarterly  means  to  obtain  an 
annual  mean,  and 

(c)  Average  annual  means  to  obtain  a  3- 
year  mean. 

For  the  annual  PMio  standard,  a  year  meets 
data  completeness  requirements  when  at 
least  75  percent  of  the  scheduled  sampling 
days  for  each  quarter  have  valid  data.  The 
formulas  for  calculating  the  3-year  average 
annual  mean  of  the  PMio  standard  are  given 
in  Section  3.5. 

Although  3  complete  years  of  data  are 
required  to  demonstrate  that  the  standard  has 
been  met,  years  v<rith  high  concentrations 
'  shall  not  be  ignored  just  because  they  have 
less  than  complete  data.  Thus,  in  computing 
the  3-year  average  annual  mean 
concentration,  years  with  less  than  75 
percent  data  completeness  shall  be  included 
in  the  computation  if  the  annual  mean 
concentration  is  grater  than  the  level  of  the 
standard. 

3.2  24-Hour  n4io  Standard 

Hie  24-hour  PMio  standard  is  met  when 
the  3-year  average  of  the  annual  98* 
percentile  values  at  okch  monitoring  site  is 
less  than  or  equal  to  150  |ig/m  ^.  This 
comparison  shall  be  based  on  3  consecutive, 
complete  years  of  air  quality  data.  A  year 
meets  data  completeness  criteria  when  at 
least  75  percent  of  the  scheduled  sampling 
days  have  valid  data  each  quarter.  The 
{ionnula  for  calculating  the  3-year  average  of 
the  annual  98^  percentile  values  is  given  in 
Section  3.6. 

Although  3  complete  years  of  data  are 
required  to  demonstrate  that  the  standard  has 
been  met,  years  with  high  concentrations 
shall  not  faie  ignored  just  because  they  have 
less  than  complete  data.  Thus,  in  computing 
the  3-year  average  of  the  annual  98* 
percentile  values,  years  with  less  than  75 
percent  data  completeness  shall  be  included 
in  die  computation  if  the  aimual  98* 
percentile  value  is  greatw  than  the  level  of 
the  standard. 

3.3  Rounding  (Conventions 

For  the  annual  PMio  standard,  the  3-year 
average  of  the  annual  PMio  means  shall  be 
rounded  to  the  nearest  1  pg/m^  (dedmals  0.5 
and  greater  are  rounded  up  to  the  next  whole 


number,  and  any  decimal  less  than  0.5  is 
rounded  down  to  the  nearest  whole  number). 
P(x  the  24-hour  PMio  standard,  the  3-year 
average  of  the  aimual  98*  percentile  values 
of  PMio  shall  be  rounded  to  the  nearest  10 
(ig/m  3  (155  Mg/m  ^  and  greater  would  be 
roimded  to  160  itglm  ^  and  154  pg/m  ^  and 
less  would  be  rounded  to  ISO  Mg/m*). 

3.4  Monitoring  Considerations 

Part  58.13  of  this  chapter  specifies  the 
required  minimum  frequency  of  sampling  for 
PMi»  For  making  comparisons  with  the  PMio 
NAAQS,  all  sites  meeting  applicable 
requirements  in  part  58  of  this  chapter  would 
beuaed. 

3.5  Formulas  for  the  Annual  PMio  Standard 
(a)  An  annual  arithmietic  mean  value  for 

PMio  is  determined  by  first  averaging  the  24- 
hour  values  of  a  calendar  quarter  using  the 
following  formula: 


^,-^t 


»q  i-l 


'•*y 


[91 


pg/m  ',  then  die  3-year  average  annual  mean 

is 

iMVi)  •  (52.42  +  82.17  +  63.23)=65.94  which 
is  rounded  to  66  (ig/m^.  Therefore,  this 
site  does  not  meet  the  annual  PMio 
standard. 

3.6    Formula  for  the  24-Hour  PMw  Standard 

When  the  data  for  a  particular  site  and  year 
meet  the  data  completeness  requirements  in 
section  3.2,  calculation  of  the  9eth  percentile 
is  accomplished  by  the  following  steps.  All     , 
the  daily  values  from  a  particular  site  and 
year  comprise  a  series  of  values  (Xi,  Xj.  Xj, 
.  .  .,  Xa)  that  can  be  sorted  into  a  amies 
where  each  number  is  equal  to  or  larger  than 

the  preceding  number  (X(  I ),  X(2),X(}| 

X(a)).  In  this  case,  X(i)  is  the  smallest  number 
and  X{B)  is  the  latest  value.  The  98th 
percentile  is  found  from  the  sorted  series  of 
daily  values  which  is  ordered  from  the 
lowest  to  die  highest  number.  Ccunpute  (0.98) 
X  (n)  as  the  number  "i.d".  where  "i"  is  the 
integer  part  of  the  result  and  "d"  is  the 
decimal  part  of  the  result.  The  98th 
percentile  value  for  year  y,  Pa9«,y,  is  given  by 
formula  (121: 


Where: 

X^  y=the  mean  for  quarter  q  of  year  y. 

Dqsthe  number  of  monitored  values  in  the 

quarter,  and 
Xi.  q.  ysthe  ith  value  in  quarter  q  for  year  y. 

(b)  The  following  formula  is  then  to  be 
used  Cor  calculation  of  the  annual  mean: 


q.y 


[10] 


Where: 

Xy=the  annual  mean  concentration  bx  yaar  y, 

(ysl,  2,  or  3),  and 
X4.y=the  mean  for  a  quarter  q  of  year  y. 

(c)  The  3-year  average  of  the  annual  means 
is  calculated  by  using  the  following  formula: 

'  5E  =  itx,    [11] 

Wheret 

jc=tlkB  3-year  average  of  the  aimual  means, 

and 
icysthe  aimual  mean  for  calendar  year  y. 

Example  5.  Ambient  monitoring  site  that 
does  not  meet  die  aimual  PMio  standard. 

Given  data  from  a  PMio  mcmitor  and  usiqg 
formulas  (9]  and  [10],  the  annual  means  for 
PMio  are  calculated  for  each  year.  If  the 
annual  means  are  52.42. 82.17,  and  63.23 


'^O.W.y 


"'Si*!) 


if  d^Oand 


[121 


'^O.SS.y 


.iilliitli 


ifd  =  0 


Where: 

Po.o9«.y=the  98th  percentile  for  year  y, 

X{j)=the  jth  number  in  the  ordered  series  of 

numbers, 
"i"-the  integer  pert  of  the  (xoduct  (rfO.98 

and  n  (the  number  of  observations  in  the 

series),  and 
"d^sthe  decimal  part  of  the  product  of  0.98 

andn. 
The  3-year  average  98th  percentile  value  is 
then  calculated  by  averaging  the  annual  98th 
percentiles: 


I". 


0.9«.y 


[131 


The  3-year  averagB  98th  peicentile  is 
rounded  according  to  the  conventions  in 
section  3.3  before  a  oompariaon  with  the 
standard  is  made. 

Example  6.  Ambient  monitoring  site  widi 
sampling  every  sixth  day  that  meets  the 
primary  24-hour  PMio  standard. 

In  each  year  of  a  particular  three  year 
period,  varying  numbers  of  PMio  daily  values 
(e.g.,  55. 49,  and  50)  out  of  a  possible  61  daily 
values  were  recorded  at  a  particular  site  wtth 
the  following  ranked  values  (in  iig/m^): 
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Y««1 

YMr2 

Y*v3 

iiank 

X,vakM 

Jrai* 

XjVi*M 

jrai* 

Xj  value 

•  •    • 

83 

64 
86 

•  •     • 

•  *    *. 

120 
128 
130 

•  •     • 

•    •    • 

47 

5     ■ 

•  •  • 

*      «      • 

143 
148 

150      • 

•  •  •  ,^- 

•    •    • 

48 

48 
60 

■^,         "    •     •     • 

*    •    • 

140 

144 

147 
•  •  • 

Using  fbrmula  (12],  die  98th  percentile  values  for  eech  yeer  are  calculated  as  follows: 

a98  •  55  »  53i9  =»  Pa98j  =  X|54j  =  I28/ig /m' 
0.98*49  =  48.02  =>Poj^=Xj^j  =  150/ig/in'      > 

0.98*50  =  49  =^Pa^  =  ""t^J^^'t^J  ^'J^^lASS^/m' 

Udng  fonnula  |3],  the  3-yesr  average  98th  percentile  is  calculated  as  follows: 

'    -.     ■  p. 

128+150+145J     ,^.,      ,    3         J.     .^     ,    3 
-; =  I4l2pig/m'  Fouods  to  140^/in'. 


nierefon,  this  site  meets  the  24-hour  PMio 
standard. 

6.  Appendix  L  is  added  to  read  as 
follows: 

Appendix  L — Kaferance  Mediod  for  die 
Detaiuii— tion  of  Fine  Particalale 
Matter  as  PM2.3  in  dM  AtBO^here 

1.0   Applicability. 

1.1  This  method  provides  for  the 
measurement  of  the  mass  concentration  of 
fine  particulate  matter  having  an 
aerodjmamic  diameter  less  than  or  equal  to 

a  nominal  2.5  micrometers  (PMu)  in  ambient 
air  over  a  24-hour  period  for  purposes  of 
determining  whether  the  primary  and 
secondary  national  ambient  air  quality 
standards  for  fine  particulate  matter  specified 
in  Sec.  50.6  of  this  chapter  are  met  The 
measurement  process  is  considered  to  be 
nondestructive,  and  physical  or  chemical 
analyses.  Quality  assessment  procedures  are 
provided  in  part  56,  Appendices  A  and  B,  of 
this  chapter  and  quality  assurance 
procedures  and  guidance  are  provided  in 
References  1  and  2. 

1.2  This  method  will  be  considered  a 
reiarence  method  for  purposes  of  part  58  of 
this  chaptw  only  \f: 

(a)  the  associated  sampler  meets  the 
requirements  specified  in  this  appendix  and 
the  applicable  retpiirements  in  part  53  of  this 
chapter, 

(b)  the  method  and  associated  sampler 
have  been  designated  as  a  reference  method 
in  accordance  with  part  53  of  this  Chapter, 
and 

(c)  the  national  operating  performance  of 
the  associated  sampler,  as  determined  in 
accordance  with  part  56,  Appendix  A, 
section  6  of  this  chapter,  continue  to  meet  the 
specifications  set  forth  in  part  58,  Appendix 
A,  section  6.3.3  of  this  chapter. 

1.3  PM2.5  samplers  that  meet  all 
specifications  set  forth  in  this  method  but 
have  minor  deviations  and/or  modifications 
of  the  reference  method  sampler  necessary  to 
obtain  sequential  operation  will  be 


designated  as  "Class  I"  equivalent  methods 
for  PM2.3  in  accordance  writh  part  53  of  this 
Chapter. 

2.0    Principle 

2.1  An  electrically  powered  air  sampler 
draws  ambient  air  at  a  constant  vokunetric 
flow  rate  into  a  specially  shaped  inlet  and 
through  an  inertial  ftarticle  size  separator 
(impactor)  where  the  suspended  particulate 
matter  in  the  PMu  size  range  is  separated  for 
collection  on  a  polytetrafluoroethylene 
(PTFB)  filter  over  the  specified  sampling 
period.  The  air  sampler  and  other  aspects  of 
this  reference  method  are  specified  either 
explicitly  in  this  appendix  or  generally  with 
reference  to  other  applicable  r^ulations  or 
quality  assurance  guidance. 

2.2  Each  filter  is  weighed  (after  moisture 
and  temperature  equililHation)  before  and 
after  sample  collection  to  determine  the  net 
weight  (mass)  gain  due  to  collected  PMjj. 
The  total  volume  of  air  sampled  is 
determined  by  the  sampler  nam  the 
measured  flow  rate  at  actual  ambient 
temperature  and  preasuje  and  the  sampling 
time.  The  mass  concentration  of  PM^j  in  the 
ambient  air  is  computed  as  the  total  mass  of 
collected  particles  in  the  PMjj  size  range 
divided  by  the  actual  volume  of  air  sampled, 
and  is  expressed  in  micrograms  per  actual 
cubic  meter  of  air  Qig/m  '). 

3.0    PMu  Measurement  Range 

3.1  Lower  concentration  limit.  The  lower 
limit  of  the  mass  concentration  range  should 
be  1  iig/m^  or  less  and  is  determined 
primarily  by  the  repeatability  (precision)  of 
filter  blanks,  based  on  the  24  m^  nominal 
total  air  sample  volimie  specified  for  the  24- 
hour  sample. 

3.2  Upper  concentration  limit.  The  upper 
limit  of  the  mass  concentration  range  is 
determined  by  the  filter  mass  loading  beyond 
which  the  sampler  can  no  longer  maintain 
the  operating  flow  rate  within  specified 
limits  due  to  increased  pressure  drop  across 
the  loaded  filter.  This  upper  limit  cannot  be 
specified  precisely  because  it  is  a  complex 
function  of  the  ambient  particle  size 


distribution  and  type,  humidity,  the 
individual  filter  used,  the  capacity  of  the 
sampler  flow  rate  control  system,  and 
perhaps  other  fectors.  Nevertheless,  all 
samplers  should  be  capable  of  measuring  24- 
hour  PM2J  mass  concentrations  of  at  lea»t 
200  pg/m^  while  maintaining  the  operating 
flow  rate  within  the  specified  limits. 

3.3    Sample  period.  The  required  sample 
period  Iot  PMu  concentration  measurements 
by  this  method  shall  be  1380  to  1500  minutes 
(23  to  25  houra).  Hoiwever,  when  a  sample 
period  is  less  than  1380  minutes,  the 
measured  concentration  (as  determined  by 
the  collected  PM2.3  mass  divided  by  the 
actual  sampled  air  volume),  multiplied  by 
the  actual  mmiber  of  minutes  in  the  sample 
period  and  divided  by  1440,  may  be  used  as 
a  valid  concentration  measurement  for 
purposes  of  determining  violations  of  the 
NAAQS.  This  number  represents  the 
minimum  concentration  that  would  have 
been  measured  for  the  full  24-hour  sample 
period.  When  reported  to  AIRS,  this  data 
value  should  receive  a  special  code. 

4.0    Accuracy 

4.1    decause  the  size  and  volatility  of  the 
particles  making  up  ambient  particulate 
matter  vary  over  a  wide  range  and  the  mass . 
concentration  of  particles  varies  with  particle 
size,  it  is  difficult  to  define  the  accuracy  of 
PMu  samplers  in  an  absolute  sense.  The 
accuracy  of  PM2 j  measurements  is  therefore 
defined  in  a  relative  sense,  referenced  to 
measurements  provided  by  this  reference 
method.  Accordingly,  accuracy  for  other 
(equivalent)  methods  for  PM2.3  shall  be 
defined  as  the  degree  of  agreement  between 
a  subject  field  PM2.5  sampler  and  a  collocated 
PMjj  reference  method  audit  sampler 
(^aerating  simultaneously  at  the  monitoring 
site  location  of  the  subject  sampler.  This  field 
sampler  audit  procedvue  is  set  forth  in 
section  6  of  part  58,  Appendix  A  of  this 
chapter. 

4.2.1    Test  of  concordance 
(reproducibility).  Annual  assessment  of 
reproducibility  for  each  designated  reference 
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method  sampler  is  required  under  the 
provisions  of  Appendix  A  of  Part  58  of  this 
chapter.  This  assessment  Is  based  on  the 
concordance  correlation,  using  6 
measurements  per  year  at  regular  intervals  of 
each  reference  method  sampler  operated  in  a 
SLAMS  network  to  a  collocated  audit 
reference  sampler.  The  assessment  audits 
may  be  performed  by  either  the  reporting 
agency  itself  or  by  a  third  party  and  must 
meet  criteria  specified  in  Appendix  A  of  part 
58  of  this  Chapter.  A  test  procedure  is 
described  in  section  6.1  of  part  58.  Appendix 
A  that  determines  the  bias  in  the  primary 
sampler' as  compared  to  the  reference  method 
sampler  under  actual  network  operational 
sampling  conditions.  The  lower  95  percent 
probability  limit  of  the  concordance 
correlation  for  PMjs  samplers,  as  determined 
by  this  procedure,  must  tie  equal  to  or  greater 
than  0.94  for  each  designated  reference 
method  sampler  to  retain  its  designation. 

4.2.2    Annual  assessment  of  the  bias  of 
each  designated  reference  method  sampler  is 
required  under  the  provisions  of  part  58  of 
this  chapter.  This  assessment  is  based  on 
comparisons  made  six  times  pter  year  at 
regular  intervals  of  each  reference  method 
sampler  operated  in  a  SLAMS  network  to  a 
collocated  audit  sampler.  The  assessment 
audits  may  be  performed  by  either  the 
reporting  agency  itself  or  by  a  third  party  and 
must  meet  criteria  specified  in  Appendix  A 
of  part  58  of  this  chapter.  A  screening  test 
procedure  is  described  in  section  6.2  of  part 
58,  Appendix  A  that  examines  for  bias 
between  the  primary  sampler  and  the 
reference  method  sampler  under  actual 
network  operational  sampling  conditions. 
The  test  uses  a  simple  counting  procedure 
and  leads  to  a  conclusion  of  bias  only  when 
the  evidence  is  qiflte  strong  (p=0.01). 

4.3    In  addition,  part  58,  Appendix  A  of 
this  chapter  requires  that  the  flow  rate 
accuracy  of  PMi^  samplers  used  in  SLAMS 
■  monitoring  networks  be  assessed  periodically 
via  audits  of  the  sampler's  operational  flow 
rate. 

5.0    Precision. 

5.1  Tests  to  establish  initial  operational 
precision  for  each  reference  method  sampler 
are  specified  as  a  part  of  the  requirements  for 
designation  as  a  reference  method  under  piart 
53  of  this  chapter  ($  53.56). 

5.2  Annual  assessments  of  routine 
operational  precision  are  also  required. 

5.2.1    Annual  assessment  of  the  pooled 
operational  precision  of  each  designated 
reference  method  sampler  is  required  under 
the  provisions  of  part  58  of  this  chapter.  This 
assessment  is  based  on  comparisons  made  six 
times  per  year  at  regular  intervals  of  each 
reference  method  sampler  operated  in  a 
SLAMS  network  to  a  collocated  audit 
sampler.  The  assessment  audits  may  be 
performed  by  either  the  reporting  agency 
itself  or  by  a  third  party  and  must  meet 
criteria  specified  in  Appendix  A  of  part  58 
of  this  Chapter.  A  test  procedure  is  described 
in  section  8.1  of  part  58,  Appendix  A  that 
determines  the  variation  in  the  PMzj 
concentration  measurements  of  reference 
method  samplers  under  the  actual  network 
operational  sampling  conditions.  The  pooled 
operational  precision  of  PMzs  samplers,  as 


determined  by  this  procedure,  mutt  meet  the 
specification  in  section  6  of  Appendix  A,  part 
58  for  each  designated  reference  method 
sampler  to  retain  its  designation. 

5.2.2    A  screening  test  for  bias  and 
excessive  imprecision  is  required  under  the 
provisions  of  part  58  of  this  chapter.  This 
assessment  is  based  on  comparisons  made  six 
times  per  year  at  regular  intervals  of  each 
reference  method  sampler  operated  in  a 
SLAMS  network  to  a  collocated  audit 
sampler.  The  assessment  audit  may  be 
performed  by  either  the  reporting  agency 
itself  or  by  a  third  party  and  must  meet 
criteria  specified  in  Apf>endix  A  section  6.2 
of  part  58  of  this  Chapter.  A  screening  test 
procedure  is  described  in  section  6  of  part  58, 
Appendix  A  that  examines  for  excessive 
imprecision  (>15%)  in  one  or  both  of  the 
samplers.  The  test  uses  a  simple  counting 
procedure  and  leads  to  a  conclusion  of 
excessive  imprecision  only  when  evidence  is 
quite  strong  (p  -0.01)  under  the  adual 
network  operational  sampling  conditions. 

6.0    Filter  for  FMus  Sample  Collection 

6. 1  Size:  Circular,  47  mm  diameter. 

6.2  Medium:  Polytetrafluoroethylene 
(PTFE)  with  integral  0:38  ±0.04  mm  thick 
polymethylpentene  (PMP)  or  equivalent 
support  ring. 

6.3  Pore  size:  2  |un  as  measured  by  ASTM 
F 316-80 

6.4  Thickness:  20-60  >un 

6.5  Maximum  pressure  drop:  30  cm  HjO 
column  @  16.67  L/min  clean  air  flow. 

6.6  Maximum  moisture  pickup:  0.0% 
weight  increase  after  24-hour  exposure  at 
48%  relative  humidity  at  23  'C 

6.7  Collection  efficiency.  Greater  than 
99.7  percent,  as  measured  by  the  DOP  test 
(ASTM  D  2986-91)  with  0.3  ^^m  particles  at 
the  sampler's  op>erating  face  velocity. 

6.8  Filter  weight  stability.  Filter  weight 
loss  <  20  ^g,  measured  as  specified  in  the 
following  two  tests.  Filter  weight  loss  shall 
be  the  average  difference  between  the  initial 
and  the  final  weights  of  a  raiulom  sample  of 
test  filters  selected  from  each  lot  prior  to 
shipment.  The  number  of  filters  tested  shall 
be  not  less  than  0.1%  of  the  filters  of  each 
manufacturing  lot,  or  10  filters,  whichever  is 

.  greater.  The  filters  shall  be  weighed  under 
laboratory  conditions  and  shall  have  had  no 
air  sample  passed  through  them  (i.e.,  filter 
blanks).  Each  test  procedure  must  include 
initial  equilibration  and  weighing,  the  test, 
and  final  equilibration  and  weighing. 
Equilibration  and  weighing  shall  be  in 
accordance  with  section  8  and  guidance 
provided  in  Reference  2. 

6.8.1  Test  for  surface  particle 
contamination.  Install  each  test  filter  in  a 
filter  cassette  (Drawing  numbers  L-25,  L-26) 
and  drop  the  cassette  from  a  height  of  25  cm 
to  a  flat  hard  surface,  such  as  a  particle-free 
wood  bench.  Repeat  three  times.  Remove  the 
test  filter  from  the  cassette  and  weigh  the 
filter.  The  average  change  in  weight  must  be 
less  than  20  |ig. 

6.8.2  Test  of  temperature  stability.  Place 
randomly  selected  test  filters  in  a  drying 
oven  set  at  40"^  ±2  "C  for  not  less  than  48 
hours.  Remove,  equilibrate,  and  reweigh  each 
test  filter.  The  average  change  in  weight  must 
be  less  than  20  ^g. 


6.9  Alkalinity.  Less  than  25 
microequivaients/gram  of  filter,  as  measured 
by  the  procedure  given  in  RefiBrence  2. 

6.10  Supplemental  Requirements. 
Although  not  required  for  determination  of 
PMzj  mass  concentration  under  this 
reference  method,  additional  specifications 
for  the  filter  must  be  developed  by  users  who 
intend  to  subject  PM2.3  filter  samples  to 
subsequent  chemical  analysis.  These 
supplemental  sptecifications  include 
background  chemical  contamination  of  tiM 
filter  and  any  other  filter  parameters  that  may 
be  required  by  the  method  of  chemical 
analysis.  All  such  supplemental  filter 
specifications  must  be  compatible  with  and 
secondary  to  the  primary  filter  specifications 
given  in  this  section  6. 

7.0    PMw  Sampler. 

7.1  Configuration.  The  sampler  shall 
consist  of  a  sample  air  inlet,  downtube, 
particle  size  separator  (impactor),  filter 
holder  assembly,  air  pump  and  flow  rate 
control  system,  flow  rate  measurement 
device,  ambient  and  filter  temperatiue 
monitoring  system,  timer,  outdoor 
enviroiunental  enclosure,  and  suitable 
mechanical,  electrical,  or  electronic  control 
capability  to  provide  the  design  and 
functional  performance  as  specified  in  this 
section  7.  The  performance  specifications 
require  that  the  sampler: 

(a)  provide  automatic  control  of  sample 
flow  rate  and  other  operational  parameters, 

(b)  monitor  these  operational  parameters  as 
well  as  ambient  temperature  and  pressure, 
and 

(c)  provide  this  information  to  the  sampler 
operator  at  the  end  of  each  sample  period  in 
digital  form,  either  visually  or  as  electronic 
data  available  for  output  through  a  data 
output  port  connection. 

7.2  Nature  of  specifications.  The  PM2J 
sampler  is  specified  by  a  combination  of 
design  and  p>erformance  requirements.  The 
sample  inlet,  downtube,  particle  size 
discriminator,  and  the  internal  configuration ' 
of  the  filter  holder  assembly  are  specified 
explicitly  by  design  drawings  and  associated 
mechanical  dimensions,  tolerances, 
materials,  surface  finishes,  assembly 
instructions,  and  other  necessary 
specifications.  All  other  aspects  of  the 
sampler  are  specified  by  required  operational 
function  and  performance,  and  the  design  of 
these  other  aspects  (including  the  design  of 
the  lower  portion  of  the  filter  holder 
assembly)  is  optional,  subject  to  acceptable 
operational  performance.  Test  procedures  to 
demonstrate  compliance  with  both  the  desigs 
and  performance  requirements  are  set  forth 
in  subpart  E  of  part  53  of  this  Chaptisr. 

7.3  Design  specifications.  These 
compwnents  must  be  manufactiuwi  or 
reproduced  exactly  as  specified  in  an  ISO 
9001 -registered  fecility,  with  registration 
initially  approved  and  subsequently 
maintained. 

7.3.1     Sample  inlet  assembly.  The  sample 
inlet  assembly,  consisting  of  the  inlet, 
downtube,  and  impactor  shall  be  assembled 
as  indicated  in  drawing  No.  L-1  and  shall 
meet  all  associated  requirements.  A  portion 
of  this  assembly  shall  also  be  subject  to  the 
maximum  overall  sampler  leak  rate 
specification  (see  section  7.4.6).. 
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7.3.2  Inlet.  The  sample  inlet  shall  be 
fiabricated  as  indicated  in  drawing  Noc  Lr-2 
through  L-18  and  shall  meet  all  associated 
requirements. 

7.3.3  Dowmtube.  The  downtube  shall  be 
Cabrlcated  as  indicated  in  drawing  No.  L-19 
and  shall  meet  all  associated  requirements. 

7.3.4  Impactor. 

7.3.4.1  The  impactor  (particle  size 
separator)  shall  be  fiibricated  as  indicated  in 
drawhog  Nos.  L-20  through  L-24  and  shall 
meet  all  associated  requirements. 

7.3.4.2  Impactor  filter  specifications: 

(a)  Size:  Circular,  35  to  37  mm  diameter 

(b)  Mediimi:  Borosilicate  glass  fiber, 
without  binder 

(c)  Pore  size:  1  to  1.5  micrometer,  aa 
measured  by  ASTM  F  316-80 

(d)  Thickness:  300  to  500  micrometers 

7.3.4.3  Impactor  oil  specifications: 

(a)  Compoaition: 
Tetiamethyltetraphenyltrisiloxane,  single 
compound  diffusion  oil 

(b)  Vapor  pressure:  Maximimi  2  x  10-*  mm 
Hgat25"C 

(c)  Viscosity:  36  to  40  centistokes  at  25  <X: 

(d)  Density:  1.06  to  1.07  g/cm  >  at  25  "t: 

(e)  Quantity:  1  mL 

7.3.5  Filter  holder  assembly.  The  sampler 
shall  have  a  sample  filter  holder  assembly  to 
adapt  and  seal  to  the  down  tube  and  to  hold 
and  seal  the  sptecified  filter  (section  6)  in  the 
sample  air  stream  in  a  horizontal  position 
below  the  downtube  such  that  the  sample  air 
passes  downward  through  the  filter  at  a 
uniform  face  velocity.  The  upper  portion  of 
this  assembly  shall  be  fabricated  as  indicated 
in  drawing  Nos.  L-25  and  L-26  and  shall 
accept  and  seal  with  the  filter  cassette,  which 
shall  be  fobricated  as  indicated  in  drawing 
Nos.  L-27  through  lr-29. 

(a)  The  lower  portion  of  the  filter  holder 
assembly  shall  be  of  a  design  and 
construction  that: 

(1)  mates  with  the  upper  portion  of  the 
assembly  to  ccunplete  the  filter  holder 
assembly, 

(2)  completes  both  the  external  air  seal  and 
the  internal  filter  cassette  'seal  such  that  all 
seals  are  reliable  over  repeated  filter 
changings,  and 

(3)  facilitates  repeated  changing  of  the  filter 
cassette  by  the  sampler  opyerator. 

(b)  Leak-test  performance  requirements  for 
the  filter  holder  assembly  are  included  in 
section  7.4.6  below. 

7.3.6  Flow  rate  measurement  adapter.  A 
flow  rate  measurement  adapter  as  specified 
ia  drawing  No.  L-30  shall  be  furnished  with 
each  sampler. 

7.3.7  Surface  finish.  All  internal  surfaces 
exposed  to  sample  air  prior  to  the  filter  shall 
be  treated  electrolytically  in  a  sulfuric  acid 
bath  to  produce  a  clear,  uniform  anodized 
surface  finish  of  not  less  than  1000  mg/ft  ^ 
(1.08  mg/cm')  in  accordance  with  military 
standard  specification  (mil.  spec.)  8625F, 
Type  II,  Class  1  (Reference  3).  This  anodic 
surface  coating  shall  not  be  dyed  or 
pigmented.  Following  anodization,  the 
surfaces  shall  be  sealed  by  immersion  in 
boiling  deionized  water  for  1 5  minutes. 

7.4     Performance  specifications. 

7.4.1    Sample  flow  rate.  Proper  operation 
'of  the  impactor  requires  that  specific  air 
velocities  be  maintained  through  the  device. 


Therefore,  the  sample  air  flow  rata  through 
the  inlet,  downtube,  im{>actor,  and  filter  shall 
be  16.67  L/mia  (1 .000  m  Vhour)  ±5%, 
measured  as  actual  volumetric  flow  rate  at 
the  temperature  and  pressure  of  the  sample 
air  entering  the  impactor. 

7.4.2  Sample  air  flow  rate  control  systeoL 
The  sampler  shall  have  a  sample  air  flow  rate 
control  system  which  shall  be  capable  of 
providing  a  sample  air  volumetric  flow  rate 
within  the  specified  range  (section  7.4.1)  for 
the  sp)ecified  filter  (section  6),  at  any 
atmospheric  conditions  specified  (section 
7.4.7),  at  a  filter  preseuro  drop  equal  to  that 
of  a  clean  filter  plus  up  to  75  cm  water 
coliunn  (55  mm  Hg),  and  over  the  specified 
range  of  supply  line  vpltage  (section 
7.4.15.1).  TniB  flow  control  system  shall 
allow  for  operator  adjustment  of  the 
operational  flow  rate  of  the  sampler  over  a 
range  of  at  least  ±10  percent  of  the  flow  rate 
specified  in  section  7.4.1. 

7.4.3  Sample  flow  rate  regulation.  The 
sample  flow  rate  shall  be  regulated  such  that 
for  the  specified  filter  (section  6),  at  any 
atmospheric  conditions  specified  (section 
7.4.7),  at  a  filter  pressure  drop  equal  to  that 
of  a  clean  filter  phis  up  to  75  cm  water 
column  (  55  mm  Hg),  and  over  the  specified 
range  of  supply  line  voltage  (section 
7.4.15.1),  the  flow  rate  is  regulated  as      ".'    - 
follows: 

7.4.3.1    The  volimoetric  flow  rate, 
measiu^  or  averaged  over  intervals  of  not 
more  than  5  minutes  over  a  24-hour  period, 
shall  not  vary  more  than  ±5  percent  from  the 
specified  16.67  L/min  flow  rate  over  the 
entire  sample  period;  and 

''.4.3.2    The  coefficient  of  variation 
(sample  standard  deviation  divided  by  the 
average)  of  the  flow  rate,  measured  at 
intervals  of  not  more  than  5  minutes  over  a 
24-hour  period,  shall  not  be  greater  than  4 
percent. 

7.4.4  Flow  rate  cut  off.  The  sampler's 
sample  air  flow  rate  control  system  shall 
terminate  sample  collection  and  stop  all 
sample  flow  for  the  remainder  of  the  sample 
period  in  the  event  that  the  sample  flow  rate 
deviates  by  more  than  10  percent  from  the 
nominal  (or  cumulative  average)  sampler 
flow  rate  specified  in  section  7.4.1  for  more 
than  60  seconds.  I-iowever,  this  sampler  cut- 
off provision  shall  not  apply  during  periods 
when  the  sampler  is  inoperative  due  to  a 
temporary  power  interruption  and  the 
elapsed  time  of  the  inoperative  period  wrill 
not  be  included  in  theiotal  sample  time 
measured  and  reported  by  the  sampler  (see 
section  7.4.13). 

7.4.5  Flow  rate  measurement. 

7.4.5.1  The  sampler  shall  provide  a 
means  to  measure  and  indicate  the 
instantaneous  sample  air  flow  rate,  which 
shall  be  measured  as  volumetric  flow  rate  at 
the  temperature  and  pressure  of  the  sample 
air  entering  the  impactor,  vfith  an  accuracy 
of  ±2  percent.  The  sampler  shall  also  provide 
a  simple  means  by  which  the  sampler 
operator  can  manually  start  the  sample  flow 
temporarily  during  non-sampling  modes  of 
operation,  for  the  purpose  of  checking  the 
sample  flow  rate  or  the  flow  rate 
measurement  system. 

7.4.5.2  During  each  sample  period,  the 
sampler's  flow  rate  measurement  system 


shall  auttMoatically  monitor  the  sample 
volumetric  flow  rate,  obtaining  flow  rate  or 
average  flow  rate  measurements  at  intervals 
of  not  greater  than  5  minutes. 

(a)  Using  these  interval  flow  rate 
measurements,  the  sampler  shall  determine 
or  calculate  the  following  flow-related 
parameters,  scaled  in  the  specified 
engineering  units: 

(1)  the  instantaneous  or  interval-average 
flow  rate,  in  L/min; 

(2)  the  value  of  the  average  sample  flow 
rate  for  the  sample  period,  in  L/min; 

(3)  the  value  of  the  coefficient  of  variation 
(sample  standard  deviation  divided  by  the 
average)  of  the  sample  flow  rate  for  the 
sample  period,  in  percent; 

(4)  any  time  during  the  sample  period  in 
which  the  sample  flow  rate  measured 
exceeds  a  range  of  ±5  percent  of  the  average 
flow  rate  for  the  sample  period  for  more  than 
5  minutes,  in  which  case  a  warning  flag 
indicator  shall  be  set;  and 

(5)  the  value  of  the  integrated  total  sample 
volume  for  the  sample  period,  in  m '. 

(b)  Determination  or  calculation  of  these 
values  shall  properly  exclude  periods  when 
the  sampler  is  inoperative  due  to  temporary 
interruption  of  electrical  power  (see  section 
7.4.13).  These  parameters  shall  be  accessible 
to  the  sampler  operator  as  specified  in  Table 
L-1,  section  7.4.19. 

7.4.6    Leak  test  capability. 

7.4.6.1    External  leakage:  The  sampler 
shall  include  components,  accessory 
hardware,  operator  interface  controls,  a 
written  prooadure  in  the  associated 
Operation/Instruction  Manual  (section 
7.4.18).  and  all  other  necessary  functional 
capability  to  permit  and  facilitate  the  sampler 
operator  to  conveniently  capy  out  a  leak  test 
of  the  sampler  at  a  field  monitoring  site 
without  additional  equipment 

(a)  The  suggested  technique  for  this  leak 
test  is  as  follows:  The  operator 

(1)  removes  the  sampler  inlet  and  installs 
the  flow  rate  measurement  adapter  supplied 
with  the  sampler  (see  section  7.3.6),    , 

(2)  closes  the  valve  on  the  flow  rate 
measurement  adapter  and  uses  the  sampler 
air  pump  to  draw  a  partial  vacuum  in  the 
sampler,  including  (at  least)  the  impactor, 
filter  holder  assembly  (filter  in  place),  flow 
measurement  device,  and  interconnections 
between  these  devices,  of  at  least  55  nmi  Hg 
(75  cm  water  column). 

(3)  plugs  the  flow  system  downstream  of 
these  components  to  isolate  the  components 
under  vacuum  from  the  pump,  such  as  with 
a  built-in  valve, 

(4)  stops  the  pump, 

(5)  measures  the  trapped  vacuum  in  the 
sampler  with  a  built-in  pressure  measuring 
device,  and 

(6)  measures  the  vacuum  in  the  sampler 
with  the  built-in  pressure  measuring  device 
again  at  a  later  time  at  least  10  minutes  after 
the  firat  pressure  measurement,  and 

(7)  removes  the  plugs  and  restores  the 
sampler  to  the  normal  operating 
configuration. 

(b)  The  associated  leak  test  procedure  shall 
require  that  for  successful  passage  of  this  test, 
the  difference  between  the  two  pressure 
measurements  shall  not  be  greater  than 
either 
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(1)  10  mm  Hg  or 

(2)  an  alternative  number  of  mm  of  Hg 
specified  for  the  sampler  by  the  manufacturer 
based  orj  the  actual  internal  volume  of  the 
sampler  that  indicates  a  ladk  of  less  than  80 
mL/min. 

(c)  The  specific  jDroposed  external  leak  test 
procedure,  or  particularly  a  proposed 
alternative  leak  test  technique  such  as  may  be 
required  for  samplers  whose  design  or 
configuration  would  make  the  suggested 
technique  impractical,  may  be  described  and 
submitted  for  specific  individual 
acceptability  either  as  part  of  a  reference  or 
equivalent  method  application  under  part  53 
of  this  chapter  or  in  writing  in  advance  of 
such  application. 

7.4.6.2    Internal  (filter  bypass)  leakage: 
The  sampler  shall  Include  components, 
accessory  hardware,  operator  interface 
controls,  a  written  procedure  in  the 
Operation/Instruction  Manual,  and  all  other 
necessary  fimctional  capability  to  permit  and 
facilitate  the  sampler  operator  to 
conveniently  carry  out  a  test  for  internal  filter 
bypass  leakage  in  the  sampler  at  a  field 
monitoring  site  without  additional 
equipment. 

(a)  The  suggested  teclmique  for  this  leak 
test  is  as  follows:  The  operator: 

(1)  Carries  out  an  external  leak  test  as 
provided  under  the  paragraph  7.4.6.1  which 
indicates  successfiil  passage  of  the  prescribed 
external  leak  test, 

(2)  Installs  a  flow-impervious  membrane 
material  in  the  filter  cassette,  either  with  or 
without  a  filter,  as  appropriate,  Which 
effectively  prevents  air  flow  through  the  filter 
holder, 

(3)  Uses  the  sampler  air  pump  to  draw  a 
partial  vacuum  in  the  sampler,  downstream 
of  the  filter  holder  assembly,  of  at  least  55 
mm  Hg  (75  cm  water  column), 

(4)  Plugs  the  flow  system  downstream  of 
the  filter  holder  to  isolate  the  components 
under  vacuum  from  the  pump,  such  as  with 
a  built-in  valve, 

(5)  Stops  the  pump, 

(6)  Measures  the  trapped  vacuum  in  the 
sampler  with  a  built-in  pressure  measuring 
device, 

(7)  Measures  the  vacuimi  in  the  sampler 
with  the  built-in  pressure  measuring  device 
again  at  a  later  time  at  least  10  minutes  after 
the  first  pressure  measurement,  and 

(8)  removes  the  membrane  and  plugs  and 
restores  the  sampler  to  the  normal  operating 
configuration. 

(b)  The  associated  leak  test  procedure  shall 
require  that  for  successful  passage  of  this  test, 
the  diSierence  between  the  two  pressure 
measurements  shall  not  be  greater  than  either 
10  mm  Hg  or  an  alternative  number  of  mm 
of  Hg  specified  for  the  sampler  by  the 
manufacturer  based  on  the  actual  internal 
volume  of  the  portion  of  the  sampler  under 
vacuum  that  indicates  a  leak  of  less  than  80 
mL/min.  The  specific  proposed  internal  leak 
test  procedure,  or  particularly  a  proposed 
alternative  internal  leak  test  technique  such 
as  may  be  required  for  samplers  whose 
design  or  configuration  would  make  the 
suggested  technique  impractical,  may  be 
described  and  submitted  for  specific 
individual  acceptability  either  as  part  of  a 
reference  or  equivalent  method  application 


under  part  53  of  this  chapter  or  in  writing  in 
advance  of  such  application. 

7.4.7  Range  of  Operational  Conditions. 
The  sampler  is  required  to  operate  properly 
and  meet  all  requirements  specified  herein 
over  the  following  operational  ranges: 

T.4.7.1    Ambient  temperature:  -  30  to  +45 
degrees  Celsius  (Note:  Although  for  practical 
reasons,  the  temperature  range  over  which 
samplers  are  required  to  be  tested  under  part 
53  of  this  chapter  is  -  20  to  +40  degrees 
Celsius,  the  sampler  should  be  designed  to 
operate  properly  over  this  wider  temperature 
range.); 

7.4.7.2  Ambient  relative  humidity:  0  to 
100  percent: 

7.4.7.3  Barometric  pressure  range:  600  to 
SOOmmHg. 

7.4.8  Ambient  temperature  sensor.  The 
sampler  shall  have  capability  to  measure  the 
temperature  of  the  ambient  air  surrounding 
the  sampler  over  the  range  of  -  20  to  +40  , 
with  a  resolution  of  0.1  C  and  accuracy  of 
±2.0«>  C  (referenced  to  National  Weather 
Service  (NWS)  requirranents;  see  part  53, 
subpart  E),  with  or  without  maximum  solar 
insolation.  This  ambient  temperature 
measurement  shall  be  updated  at  least  every 
5  minutes  during  both  sampling  and  standby 
(non-sampling)  modes  of  operation.  A  visual 
indication  of  the  current  (most  recent)  value 
of  the  ambient  temperatxire  measurement 
shall  be  available  to  the  sampler  operator 
during  both  sampling  and  standby  (non- 
sampling)  modes  of  operation,  as  specified  in 
Table  L-1.  This  ambient  temperature 
measurement  shall  be  used  for  the  purpose 
of  monitoring  filter  temperature  deviation 
from  ambient  temperature,  as  required  by 
section  7.4.11.4,  and  may  be  used  for 
purposes  of  effecting  filter  temperature 
control  (section  7.4.10)  or  computation  of 
volumetric  flow  rate  (sections  7.4.1  to  7.4.5). 
Following  the  end  of  each  sample  period,  the 
sampler  shall  report  the  maximum, 
minim'"",  and  average  temperature  far  the 
sample  period,  as  specified  in  Table  L-1. 

7.4.9    Ambient  barometric  sensor.  The 
sampler  shall  have  capability  to  measure  the 
baiometric  pressure  of  the  air  surrounding 
the  sampler  over  a  range  of  600  to  800  nun 
Hg  (referenced  to  National  Weather  Service 
(NWS)  requirements;  see  part  53,  subpart  B). 
(The  barometric  pressure  of  the  air  entering 
the  impactor  when  sampling  will  be  assumed 
to  be  the  same  as  the  barometric  pressure  of 
the  air  surrounding  the  sampler.)  This 
barometric  pressure  measurement  shall  have 
a  resolution  of  5  mm  Hg  and  an  accuracy  of 
±10  mm  Hg  and  siiall  be  updated  at  least 
every  5  minutes.  A  visual  indication  of  the 
value  of  the  current  (most  recent)  barometric 
pressure  measurement  shall  be  available  to 
the  sampler  operator  during  both  sampling 
and  standby  (non-sampling)  modes  of 
operation,  as  specified  in  Table  L-1.  This 
barometric  pressiue  measurement  may  be 
used  for  purposes  of  computation  of 
volumetric  flow  rate  (sections  7.4.1  to  7.4.5), 
if  appropriate.  Following  the  end  of  a  sample 
period,  die  sampler  shall  report  the 
iPflTimmp,  minimum,  and  average  barometric 
pressures  for  the  sample  period,  as  specified 
in  Table  L-1. 

7.4.10    Filter  temperature  control 
(sampling  and  post-sampling).  The  sampler 


shall  provide  a  means  to  limit  the 
temperature  rise  of  the  sample  filter,  from 
insolation  and  other  sources,  to  no  more  than 
3  "C  above  the  temperature  of  the  ambient  air 
surrounding  the  sampler,  during  both 
sampling  and  post-sampling  periods  of  ^ 

operation.  The  post-sampling  period  is  the 
non-sampling  period  between  the  end  of  the 
active  sampling  period  and  the  time  of 
retrieval  of  the  sample  filter  by  the  sampler 
operator. 

7.4.11    Filter  temperature  sensor.  The 
sampler  shall  have  the  capability  to  monitor 
the  sample  filter  temperature  via  a 
temperature  sensor  located  within  1  cm  of 
the  center  of  the  filter  downstream  of  the 
filter  and  to  provide  a  visual  indication  of  the 
filter  temperature  to  the  operator,  as  specified 
in  Table  L-1.  The  sampler  shall  also  provide 
a  warning  flag  indicator  following  any 
occurrence  in  which  the  filter  temperature 
exceeds  the  ambient  temperature  by  more 
than  3  °C  for  more  than  10  consecutive 
minutes  during  either  the  sampling  or  post- 
sampling  periods  of  operation,  as  specified  in 
Table  L-1.  Itjs  further  recommended  (not 
required)  that  the  sampler  be  capable  of 
recording  the  maximum  differential  between 
the  measured  filter  temperature  and  the 
ambient  temperature  and  its  time  and  date  of 
occurrence  during  both  sampling  and  post- 
sampling  (non-sampling)  modes  of  operation 
and  providing  those  data  to  the  sampler 
operator  following  the  end  of  the  sample 
period,  as  suggested  in  Table  L-1. 

7.4.12    Qock/Timer  System,  (a)  The 
sampler  shall  have  a  programmable  real-time 
clock  timing/control  system  that 

(1)  Is  capable  of  maintaining  local  time  and 
date,  including  year,  month,  day-of-month, 
hour,  minute,  and  second  to  an  accuracy  of 
±1.0  minute  per  month; 

(2)  Provides  a  visual  indication  of  the 
current  system  time,  including  year,  month, 
day-of-month,  hour,  and  minute,  updated  at 
least  each  minute,  for  operator  verification; 

(3)  Provides  appropriate  operator  controb 
fior  setting  the  correct  local  time  and  data; 
and 

(4)  Is  capable  of  starting  die  sample 
collection  period  and  sample  air  flow  at  a 
specific,  operator-settable  time  and  date,  and 
stopping  the  sample  air  flow  and  terminating 
the  sampler  collection  period  24  hours  (1440 
minutes)  later,  or  at  a  specific,  operator- 
settable  time  and  date. 

(b)  These  start  and  stop  times  shall  be 
readily  settable  by  the  sampler  operator  to 
within  ±1.0  minute.  The  system  shall  provide 
a  visual  indication  of  the  current  start  and 
stop  time  settings,  readable  to  ±1.0  minute, 
for  verification  by  the  operator,  and  the  start 
and  stop  times  shall  also  be  available  via  the 
data  output  port,  as  specified  in  Table  L-1. 
Upon  execution  of  a  programmed  sample 
p«iod  start,  the  sampler  shall  automatically 
reset  all  sample  period  information  and 
warning  indications  pertaining  to  a  previous 
sample  period.  Refer  also  to  section  7.4.15.4 
regarding  retention  of  current  date  and  time 
and  programmed  start  and  stop  times  during 
a  temporary  electrical  power  intemipbon. 

7.4.13    Sampling  sample  time 
determination.  The  sampler  shall  be  capable 
of  determining  the  elapsed  sample  collection 
time  for  each  PMij  sample,  accuiata  to 
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within  ±1.0  minute,  measured  as  the  time 
between  the  start  of  the  sampling  period  (t 
7.4.12)  and  the  termination  of  the  sample 
period  (sec.  7.4.12  ot  sec:.  7.4.4).  This  slapaad 
sample  time  shall  not  include  periods  when 
^  the  sampler  is  inoperative  due  to  a  temporary 
interruption  of  electrical  power  (section 
7.4.15.4).  In  the  event  that  the  elapsed 
sample  time  determined  for  the  sample 
period  is  not  within  the  range  specified  kx 
the  required  sample  period  in  section  3.3,  the 
sampler  shall  set  a  warning  flag  indicator. 
The  date  and  time  of  the  start  of  the  sample 
period,  the  value  of  the  elapsed  sample  time 
for  the  sample  period,  and  the  flag  indicator 
status  shall  be  available  to  the  sampler 
operator  following  the  end  of  the  sample 
period,  as  specified  in  Table  L-1. 

7.4.14  (Outdoor  environmental  enclosuie. 
The  sampler  shall  have  an  outdoor  encloeure 
(or  enclosures)  suitable  to  protect  the  filter 
and  other  non-weatherproof  components  of 
the  sampler  firom  precipitation,  wind,  dust, 
extremes  of  temperature  and  humidity;  to 
help  maintain  temperature  contiol  of  the 
filter,  and  to  provide  reasonable  security  for 
■ampler  components  and  settings. 

7.4.15  Electrical  power  supply. 

7.4.15.1  The  sampler  shall  be  operable 
md  function  as  specified  herein  when 
operated  on  an  electrical  power  supply 
vohagB  of  105  to  125  volts  AC  (RMS)  at  a 
frequency  of  59  to  61  Hz.  Optional  operation 
as  specified  at  additional  power  supply 
voltages  and/ or  firequendes  shall  not  bis 
precluded  by  this  requirement. 

7.4.15.2  The  design  and  construction  of 
the  sampler  shall  comply  with  all  applicable' 
National  Electrical  Code  and  Undemriters 
Ldxiratories  electrical  safety  requirements. 

7.4.15.3  The  design  of  all  electrical  and 
electronic  controls  shall  be  such  as  to 
provide  reasonable  resistance  to  interference 
or  malhmction  from  ordinary  or  typical 
levels  of  stray  electromagnetic  fields  (BMP) 
as  may  be  found  at  various  monitoring  sites 
and  fitHn  typical  levels  of  electrical  transients 
or  electronic  noise  as  may  often  at 


occasionally  be  present  on  various  electrical 
power  lines. 

7.4.15.4  In  the  event  of  temporary  loss  of 
electrical  supply  power  to  the  sampler,  the 
sampla  shall  not  oe  required  to  sample  or 
provide  other  specified  functions  during 
such  loss  of  power,  except  that  the  internal 
clock/timer  syst«n  shAll  maintain  its  local 
time  and  date  setting  within  ±1  minute  per 
week,  and  the  sampler  shall  retain  all  oUier 
time  and  programmable  settings  and  all  data 
required  to  be  available  to  the  sampler 
operator  following  each  sample  period  for  at 
least  7  days  withmit  electrical  supply  power. 
When  electrical  power  is  absent  at  the 
operat(»^set  time  for  starting  a  sample  period 
or  is  interrupted  during  a  sample  period,  the 
sampler  shall  automatically  start  or  resume 
sampling  when  electrical  power  is  restored, 
if  such  restoration  of  power  ocous  before  the 
operator-set  stop  time  for  die  sample  period. 

7.4.15.5  The  sampler  shall  have  the 
capability  to  record  and  retain  a  reoKd  of  the 
year,  month,  day-of-month,  hour,  and  minute 
of  the  start  of  eech  power  interruption  of 
morvthan  1  minute  duration,  up  to  10  such 
powrer  interruptions  per  sample  period- 
(Mare  than  10  such  power  interruptions  shall 
invalidate  the  sampts,  except  where  an 
exceedance  is  measured  see  section  3.3.)  The 
sampler  shall  provide  for  these  pxrwer 
interruption  data  to  be  available  to  the 
sampler  operator  following  the  end  of  the 
sample  period,  as  specified  in  Table  L-1. 

7.4.16    Control  devices  and  operator 
interface.  The  sampler  shall  have 
mechanical,  electrical,  or  electronic  controls, 
control  devices,  electrical  or  electronic 
circuits  as  necessary  to  provide  the  Htning, 
flow  rate  meastuement  and  control, 
temperature  control,  data  storage  and      r  ••'' 
.  computation,  operator  interface,  and  other 
functions  specified.  Operatw-accessible 
controls,  data  displays,  and  interface  devices 
shall  be  designed  to  be  simple, 
straightforward,  reliable,  and  easy  to  learn, 
read,  and  operate  under  field  conditions.  The 
sampler  shall  have  provision  for  operator 
input  and  storage  of  up  to  64  characters  of 


numeric  (or  alphanumeric)  data  for  purposes 
of  site,  sampler,  and  sample  identification. 
This  information  shall  be  available  to  the 
sampler  operator  for  verification  and  change- 
and  for  output  via  the  data  output  port  along 
with  other  data  following  the  end  of  a  sample 
poiod,  as  specified  in  Table  L-1.  All  data 
required  to  be  available  to  the  operator 
follo%ving  a  sample  collection  period  or 
obtained  during  standby  mode  in  a  post- 
sampling  period  shall  be  retained  by  the 
sampler  until  reset,  either  manually  by  the 
operator  or  automatically  by  the  sampler 
upon  initiation  of  a  new  sample  collection 
period. 

7.4.17  Data  output  port  requirement  The 
sampler  shall  have  a  standard  RS-232C  data 
output  connection  through  which  digital  data 
may  be  exported  to  an  external  data  storage 
or  transmission  device.  All  information 
which  is  required  to  be  available  at  the  end . 
of  each  sample  period  shall  be  accessible 
through  this  data  output  coimection.  The 
information  that  shall  be  accessible  though 
this  output  {Sort  is  summariaed  in  Table 
L-1. 

7.4.18  Operation/Instruction  Manual.  The 
sampler  shall  include  an  associated 
comprehensive  operation  or  instruction 
manual,  as  required  by  part  53  of  this 
chapter,  which  includes  detailed  operating 
instivctions  on  the  setup,  operation, 
calibration,  and  maintenance  of  the  sampler. 
This  manual  shall  provide  complete  and 
detailed  descriptions  of  the  operational  and 
calibration  procedures  prescribed  for  field 
use  of  the  sampler  and  all  instruments 
utilized  as  part  of  this  reference  method.  The 
manual  shall  include  adequate  warning  of 
potential  safety  hazards  that  may  result  firom 
normal  use  or  malfunction  of  the  method  and 
a  description  of  necessary  safety  precautions. 
The  manual  shall  also  include  a  clear 
desoriptton  of  all  procedures  pertaining  to 
installation,  operation,  pniodic  and 
onrective  maintenance,  and  troubleshooting, 
and  shall  include  parts  identification 
diagrams. 


Table  L-1.— Summary  of  iNFOfVMAiioN  To  Be  Provided  by  the  Sampler 
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Table  L-1  .—Summary  of  Information  To  Be  Provided  by  the  Sampler 
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ator or  autorraitically  by  the  sampler  upon  the  start  of  a  new  sample  period. 

3  Infonnationshafl  be  available  to  the  operator  visually.  _^     ^       ^^  •     _«_,^<fl.»ii i~,  *„. -«h  «« ih- ««mni«  «u 

♦Infonnation  is  to  be  available  as  d«ital  data  at  the  sampler's  data  output  port  specified  m  section  7.4.16lo»owing  the  end  of  the  sample  pe- 
riod until  reset  manuaiy  by  the  operator  or  automatically  by  the  samplsr  upon  «>»•  s^^  of  anew  Mm|^  P??^  ,«^  .^.w-ju^ 
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sample  period  shall  not  necessariy  indicate  an  invalid  sample  but  shal  indicate  the  need  for  specific  review  of  theOC  data  by  a  qualty  assw- 
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period,  the  value  provided  should  be  the  value  calculated  for  the  portion  of  the  sampler  period  completed  up  to  the  time  the  infomiation  is  pro- 

^  Bbidicates  that  this  infonnation  is  also  required  to  be  provided  to  the  AIRS  data  bank;  see  §58.26  and  §58.35  of  part  58  of  this  Chapter. 


7.4.19    Data  reporting  requiiements.  The 
various  information  that  the  sampler  is 
required  to  provide  and  how  it  is  to  be 
provided  is  summarized  in  Table  L-1. 

8.0  Filter  weighing. 

See  Reference  2  for  additional,  more 
detailed  guidance. 

8.1  Analytical  balance.  The  analytical 
balance  used  to  weigh  filters  must  be  suitable 
for  weighing  the  type  and  size  of  filters 
specified  (section  6)  and  have  a  readability  of 
±1  |tg.  The  balance  shall  be  calibrated  as 
specified  by  the  manuiiacturer  at  installation 
and  recalibrated  immediately  prior  to  each 
weighing  session,  but  not  less  often  than 
once  per  year.  See  Refierenoe  2  for  additional 
guidance. 


8.2  Filter  conditioning/equilibration.  All 
filters  used  are  to  be  conditioned  or 
equililHated  immediately  before  both  the  pre- 
and  post-sampling  weighings  as  specified 
below.  See  Reference  2  for  additional 
guidance. 

8.2.1  Mean  temperature:  20-23  *C. 

8.2.2  Temperature  control:  ±2  "C  over  24 
hours. 

8.2.3  Mean  humidity:  30-40  percent 
relative  humidity. 

8.2.4  Humidity  control:  ±S  relative 
humidity  percent  over  24  hours. 

8.2.5  Conditioning  time:  not  less  than  24 
hours. 

8.3  Weighing  procedure. 

8.3.1    New  filters  should  be  placed  in  the 
conditioning  envircMunent  immediately  upon 


arrival  and  stored  there  until  the  pre- 
sampling  weighing.  See  Reference  2  for 
additional  guidance. 

8.3.2  The  analytical  balance  shall  be 
located  in  the  same  environment  in  which 
the  filters  are  conditioned  or  equilibrated, 
such  that  the  filters  can  be  weighed 
inunediately  following  the  conditioning 
period  without  intermediate  or  transient 
exposure  to  nonequilibration  conditions. 

8.3.3  PiltMS  must  be  equilibrated  at  the 
same  conditions  before  both  the  pre-  and 
post-sampling  weighings. 

8.3.4  Both  the  pre-  and  post-sampling 
weighings  should  be  carried  out  bf  the  same 
analyst  on  the  same  analytical  balance,  using 
an  effective  technique  to  neutralize  static 

I  on  the  filter. 
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8.3.5  The  pro-sampling  (taro)  weighing 
shall  be  within  30  days  of  the  sampling 
period. 

8.3.6  The  poet-sampling  equilibration  and 
weighing  shall  be  ctHnpleted  within  240 
hours  (10  days)  after  the  end  of  the  sample 
period. 

8.3.7  New  blank  filters  shall  be  weighed 
along  with  the  pre-sampUng  (tare)  weiring 
of  each  lot  of  PMu  filters.  These  blank  filters 
shall  be  transported  to  the  sampling  site, 
installed  in  the  sampler,  retrieved  from  the 
sampler  without  sampling,  and  ro%»alghed  as 
a  quality  control  check. 

8.3.8  Additional  guidance  for  proper 
filter  weighing  is  provided  in  Refnence  2. 
See  also  section  10.17  concerning  filter 
archiving. 

9.0  Calibration 

See  Reference  2  for  additional  guidance. 

9.1  Genaxil  Requirements 

9.1.1  Multipoint  calilnation  and  singto- 
point  verification  of  the  sampler's  flow  rate 
measurement  device  must  be  perfmned 
periodically  to  establish  traceability  of 
subaaquent  flow  measurements  to  a  flow  rate 
standard. 

9.1.2  An  authoritative  flow  rate  standard 
shall  be  used  for  calibrating  or  verifying  the 
sampler's  flow  rate  measurement  device  with 
an  accuracy  of  ±2  percent.  The  flow  rate 
standard  shall  be  a  separate  stand-alone 
device  designed  to  connect  to  the  flow  rate 
measurement  adapter,  drawing  1^-30.  This 
flow  rate  standard  must  have  its  own 
certification  and  be  traceable  to  National 
Institute  of  Standards  and  Technology  (NIST) 
primary  standards  for  volume  or  flow  rate.  If 
adjustments  to  the  sampler's  flow  calibration 
are  to  be  made  in  cpnjunction  with  an  audit 
of  the  sampler,  such  adjustments  shall  be 
made  following  the  audit  See  Reference  2  for 
additional  guidance. 

9.1.3  The  sampler's  flow  rate 
measurement  device  shall  be  re-calibrated 
after  electromechanical  maintmance  ot 
transport  of  the  sampler. 

9.2  Flow  Bate  CalibrationA^erification 
Procedure 

9.2.1  PM2J  samplers  may  employ  various 
types  of  flow  control  and  flow  measurement 
devices.  The  specific  procedure  used  for 
calibration  or  verification  of  the  flow  rate 
measurement  device  will  vary  depending  on 
the  type  of  flow  rate  controller  and  flow  rate 
measurement  employed.  Calibration  shall  be 
in  terms  of  actual  ambient  volumetric  flow 
rates  (QJ.  The  generic  procedure  given  here 
serves  to  illustrate  the  general  steps  involved 
in  the  calibration  of  a  PMj  5  sampler.  The 
sampler  operation/ instruction  manual 
(required  under  section  7.4.18]  and  the 
Quality  Assurance  Handbook  (Reference  2) 
provids  more  specific  and  detailed  guidance 
for  calibration. 

9.2.2  The  flow  rate  standard  used  for  flow 
rate  calibration  shall  have  its  own 
certification  and  be  traceable  to  National 
Institute  of  Standards  and  Technology  (NIST) 
primary  standards  for  volume  or  flow  rate.  A 
calibration  relationship  for  the  flow  rate 
standard  (e.g.,  an  equation,  curve,  or  femily 
of  curves)  shall  be  established  that  Is  accurate 
to  within  2  percent  over  the  expected  laogs 


of  ambient  temperatures  and  pressures  at 
,whic±  the  flow  rate  standard  may  be  used. 
The  flow  rate  standard  must  be  re-calibrated 
or  re-verified  at  least  annually. 

9.2.3  The  sampler  flow  rate  measuiement 
device  shall  be  calibrated  or  verified  by 
removing  the  sampler  inlet  and  connecting 
the  flow  rate  stanoard  to  the  sampler  in 
accordance  with  the  operation/instruction 
manual,  such  that  the  flow  rate  standard 
accurately  measures  the  sampler's  flow  rate. 
The  sampler  operator  shall  verify  that  no 
leaks  exist  between  the  flow  rate  standard 
and  the  sampler. 

9.2.4  The  calibration  relationship 
between  the  flow  rate  (in  actual  L/min) 
indicated  by  the  flow  rate  standard  and  by 
the  samplw^s  flow  rate  measurement  device 
shall  be  established  or  verified  in  accordance 
with  the  sampler  operatfon/instruction 
manual.  Temperature  and  pressure 
corrections  to  the  flow  rate  indicated  by  the 
flow  rate  standard  may  be  required  for 
certain  types  of  flow  rate  standards. 
Calibration  of  the  sampler's  flow  rate 
measurement  device  shall  consist  of  at  least 
three  separate  flow  rate  measuremente 
(multipoint  calibratton)  evenly  spaced  within 
the  range  of  - 10%  to  -t-10%  of  the  sampler's 
operational  flow  rate  (see  section  7.4.1). 
Verification  of  the  sampler's  flow  rate  shall 
consist  of  one  flow  rate  measurement  at  the 
sampler's  operational  flow  rate.  The  sampler 
operation/instruction  manual  and  Reference 
2  provide  additional  guidance. 

9.2.5  If  during  a  flow  rate  verification  the 
reading  of  the  sampler's  flow  rate  indicator 
or  measurement  device  differs  by  ±4  percent 
or  more  from  the  flow  rate  measured  by  the 
flow  rate  standard,  a  new  multipoint 
calibration  shall  be  performed  and  the  flow 
rate  verification  must  then  be  repeated. 

9.2.6  Following  the  calibration  at 
verification,  the  flow  rate  standard  shall  be 
removed  from  the  sampler  and  the  sampler 
inlet  shall  be  reinstalled.  Then  the  sampler's 
normal  operating  flow  rate  (in  L/min)  shall 
be  determined  wnth  a  clean  filter  in  place.  If 
the  sampler  flow  rate  differs  by  ±2  percent  or 
more  from  the  required  sampler  flow  rate,  the 
sampler  flow  rata  must  be  adjusted  to  the 
required  flow  rate  (see  section  7.4.1). 

10.0    niu  Measurement  Procedure 

The  detailed  procedure  for  obtaining  valid 
PM2.5  measurements  with  each  specific 
sampler  designated  as  part  of  a  reference 
method  for  PM2J  under  part  53  of  this 
chapter  shall  be  provided  in  the  sampler- 
specific  operation  or  instruction  maniml 
required  by  section  7.4.18.  Supplemental 
guidance  is  provided  in  section  2.12  of  the 
QA  Handbook  (Reference  2).  The  generic 
procedure  given  here  serves  to  illustrate  the 
general  stepe  involved  in  the  PMij  sample 
collection  and  measurement,  using  a  PM2.5 
reference  method  sampler. 

10.1    The  sampler  shall  be  set  up, 
calibrated,  and  operated  in  accordance  with 
the  specific,  detailed  guidance  provided  in 
the  specific  sampler's  operation  or 
instruction  manual  and  in  accordance  with  a 
specific  qualify  assurance  program  developed 
and  established  by  the  user,  based  on 
applicable  suppleinentary  guidance  provided 
in  Reference  2. 


10.2  Bach  new  filter  shall  be  inspected  for 
correct  type  and  size  and  for  pinholes, 
particles,  and  other  imperfections.  A  filter 
information  record  shall  be  established  far, 
and  an  identification  number  assigned  to, 
each  filter. 

10.3  Each  filter  shall  be  equilibrated  in 
the  conditioning  environment  in  acowdanoe 
with  the  requiremento  specified  in  section 
8.2. 

10.4  Following  equilibration,  each  filter 
shall  be  weighed  in  accordance  with  the 
requirements  specified  in  section  8  and  the 
presampling  weight  recorded  with  the  filter 
identification  number. 

10.5  A  numbered  and  preweighed  filter 
shall  be  installed  in  the  sampler  foUowing 
the  instructions  provided  in  the  sampler 
operation  or  instruction  manual. 

10.6  The  sampler  shall  be  checked  and 
prepared  for  sample  collection  in  accordance 
with  instructions  provided  in  the  sampler 
operation  or  instruction  manual  and  with  the 
specific  qualify  assurance  program 
established  for  the  sampler  by  the  user. 

10.7  The  sampler's  timer  shall  be  set  to 
start  the  sample  collection  at  the  beginning 
of  the  desired  sample  period  and  stop  the 
sample  collection  24  boun  later. 

10.8  Information  related  to  the  sample 
collection  (site  location  or  identification 
number,  sample  date,  filter  identification 
number,  and  sampler  model  and  serial 
number)  shall  be  recorded  and,  if 
appropriate,  entered  into  the  sampler. 

10.9  The  sampler  shall  be  allowed  to 
collect  the  PM  ls  sample  diuing  the  set  24- 
hour  time  period. 

lOlO    Within  96  hours  of  the  end  of  the 
sample  collection  period,  the  filter,  while 
still  contained  in  the  filter  cassette,  shall  be 
carefoUy  removed  from  the  sampler, 
following  the  procedure  provided  in  the 
sampler  operation  or  instruction  manual  and 
the  quality  assurance  program,  and  placed  in 
a  protective  container.  The  protective 
container  shall  hold  the  filter  cassette 
securely.  The  cover  shall  not  come  in  contact 
with  the  filter's  siufeces.  The  protective 
container  shall  be  made  of  metal  and  contain 
no  loose  material  that  could  be  transferred  to 
the  filter.  (See  reference  2  for  additional 
information.) 

10.11  The  total  sample  volume  in  actual 
m  >  for  the  sampling  period  and  the  elapsed 
sample  time  shall  be  obtained  bam  the 
sampler  and  recorded  in  acccndance  with  the 
instructions  provided  in  the  sampler 
operation  or  instruction  manual.  All  sampler 
warning  flag  indications  and  other 
information  required  by  the  local  qualify 
assurance  program  shall  also  be  recorded. 

10.12  All  fectors  related  to  the  validify  or 
representativeness  of  the  sample,  such  as 
sampler  tampering  or  malfunctions,  unusual 
meteorological  conditicms,  construction 
activify,  fires  or  dust  storms,  etc.  shall  be 
recorded  as  required  by  the  local  qualify 
assurance  program. 

10.13  After  retrieval  from  the  sampler,  the 
exposed  filter  containing  the  PMjj  sample 
should  be  transpcffted  to  the  filter 
conditioning  environment  as  soon  as 
possible — ideally  within  24  hours — for 
equilibration  and  subsequent  weighing. 
During  the  period  between  filter  retrieval 
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from  the  sampler  and  the  start  of  the 
conditioiiing  or  equililH^tion,  the  filter  shall 
not  be  exposed  to  temperatures  over  32  "C. 

10.14  The  exposed  filter  containing  the 
PMzj  sample  shall  be  re-equilibrated  in  the 
conditioning  environment  in  accordance 
with  the  requiroments  specified  in  section 
8.2. 

10.15  The  filto- shall  be  reweighed 
immediately  after  equilibration  in  accordance 
with  the  requirements  specified  in  section  8, 
and  the  postsampling  weight  shall  be 
recorded  with  the  filter  idientification 
number. 

10.16  The  PMj J  concentration  shall  be 
calculated  as  specified  in  section  12. 

10.17  Filter  archiving.  Following  the  post- 
sampling  weighing  (k  other  non-destructive 
analysis,  air  pollution  control  agencies  shall 
archive  all  routinely  collected  PMjj  filtm* 
samples  from  all  SLAMS  sites,  as  well  as 
appropriate,  associated  laboratory  and  field 
blanks  and  other  quality  assurance  replicate 
samples,  for  a  period  of  not  less  than  1  year 
after  collection.  All  PMjj  filters  from  core 
NAMS  sites  shall  be  archived  for  a  period  of 
not  less  than  5  years  after  collection.  These 
archived  filters  shall  be  made  available  for 
supplemental  analyses  at  the  request  of  the 
EPA  or  to  provide  information  to  State  and 
local  agencies  on  the  composition  and  trends 
for  1^2^  Archived  filter  samples  shall  be 
stcMed  in  clean,  dust-proof,  covered 
containers  at  a  temperature  of  4  ±3  *C:  see 
Reference  2  for  additional  guidance. 


11.0  Stunpier  Mdinlenance 

The  samplw  shall  be  maintained  as 
described  by  the  sampler's  mannfttrturer  in 
the  sampler-specific  operation  or  inatnictian 
manual  required  under  section  7.4.18  and  in 
accordance  with  the  specific  quality 
assurance  program  developed  and 
established  by  the  user  based  on  applicable 
supplementary  guidance  [xovided  in 
Reference  2. 

12.0  Calculations. 

12.1  The  PM2.S  concentration  is  calculated 
as: 

PMm  =  (W,-WJ/V. 
Where: 

PMu  =  mass  concentration  of  PMxs. 
|ig/m»; 

Wf,  Wi  3  final  and  initial  weights, 
respectively,  of  the  filter  used  to  collect  the 
PM2.3  particle  sample,  pg; 
V .  s  total  air  volume  sampled  in  actual 
volume  units,  as  provided  by  the 
sampler,  m'. 

Note:  Total  sample  time  must  be  between 
1380  and  1500  minutes  (23  and  25  hrs)  for 
a  fully  valid  PM  2j  sample;  however,  see  also 
section  3.3. 

13.0  Beferences 

1.  Quality  Assurance  Handbook  for  Air 
Pollution  Measurement  Systems,  Volume  I, 
Principles.  EPAy600/R-94y038a,  April  1994. 
Available  from  CERI,  ORD  Publications,  U.S. 
Environmental  Protection  Agency,  26  West 


Martin  Luther  King  Drive.  <tinrannati,  Ohio 
45268. 

2.  Quality  Assurance  Handbook  for  Air 
Pollution  Measurement  Systems,  Volume  11, 
Ambient  Air  Specific  Methods  (Interim 
Edition),  section  2.12.  EPA/600/R-94/038b, 
April  1994.  Available  from  CERI,  ORO 
Publications,  U.S.  Environmental  Protection 
Agency,  26  West  Martin  Luther  IGng  Drive, 
Ondnnati,  Ohio  45268.  (Section  2.12  is 
currently  under  development  and  will  not  be 
available  from  the  previous  address  until  it 
is  published  as  an  addition  to  EPA/600/R- 
94/038b.  Prepublication  draft  copies  of 
section  2.12  will  be  available  frtun 
Department  E  (MD-77B),  U.  S.  EPA.  Research 
Triangle  Park,  NC  27711  or  from  the  contact 
identified  at  the  beginning  of  this  iHx^xwed 
rule]. 

3.  Military  standard  specification  (miL 
spec.)  8625F,  Type  II,  Class  1  as  listed  in 
Department  of  Defense  Index  of 

■  Specifications  and  Standards  (DODISS), 
available  frmn  DODSSP-Customer  Service, 
Standardization  Documents  Order  Desk,  700 
Robbing  Avenue,  Building  4D,  Philadelphia, 
PA  1911-5094. 

14.0  Figures 

Pigures  L-1  through  L-30  an  included  ■■ 
port  of  this  appendix  L. 
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ATTACH  MIATBl  COUECTOR  HAROMMRE 

(FOREXAIffiLE:  1M' NPT  GLASS  JAR 
BRASS.  LONG  Nff>PL£.  1M' MNPT  X  r  LONG 
BRASS.  BUSHiNO.  lAT  FNPT  X  ayr  MNPT 
BRASS.  PLUG.  1M-  MNPT) 


OOTTEO  LME  INDICATES 
TOP  OF  SAMPLER  CASE 


tolerances' 


*«- 0.006 


«^«M 


*^^^s 


FigivB  L-1.  PM2J  Sampler,  Assembly 


November  6, 1996 
Versions 
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BIVinONIIEHTAL  PROTECTION 
AQENCY 

40CFRPart50 

NN2IM0-AE57 

Nadonal  Ambtent  Air  QueHty 
SiHidBnto  tor  Ozone:  Propoeed 
Dedelon 

AQBICY:  Environinental  Protectioo 
Agfflury  (EPA). 
ACTION:  Proposed  rule. 


In  acxxirdance  with  aectiaiu 
108  and  109  of  the  Oean  Air  Act  (Act). 
EPA  has  reviewed  the  air  qiiality  criteria 
and  national  ambient  air  quality 
standards  (NAAQS)  for  ozone  (O3)  and 
particulate  matter  (PM).  Based  on  these 
reviews,  the  EPA  proposes  to  change  the 
standards  for  both  classes  of  pollutants. 

This  document  describes  EPA's 
proposed  changes  with  respeci  to  the 
NAAQS  for  O3.  The  EPA's  proposed 
actions  with  respect  to  PM  are  being 
proposed  elsewhere  in  today's  Federal 
Eef^aler.  Nonetheless,  EPA  has 
concluded  that  the  e%cts  and  control  of 
each  are  in  many  instances  linked  and 
will  be  affected  by  the  other.  For  this 
reason.  EPA  intends  to  review  and,  as 
^>propriate.  modify  both  standards  on  a 
similar  schedule,  with  (munulgaticn  of 
revised  O3  standards  in  June  of  1997, 
concurrent  with  promulgation  of  revised 
standards  for  PM.  Doing  so  will  permit 
States,  localities  and  industry  to  address 
the  control  of  these  and  related 
pollutants  on  a  more  consistent  basis. 

Ozone  and  related  pollutants  have 
long  been  recognized,  in  both  dininal 
and  epidemiologiGal  rseearch.  to  afiiact 
public  health,  l^e  proposed  revised 
standard  would  provide  protection  for    - 
children  and  other  at-risk  populations 
against  a  wide  range  of  Os-induced 
buaalth  effects,  including  decreased  lung 
function  (primarily  in  diildren  active 
outdoors),  increased  respiratory 
symptoms  (particulariy  in  highly 
sensitive  individuals),  hospital 
admissions  and  emergency  rtxun  visits 
for  respiratory  causes  (among  children 
and  adults  with  pre-existing  respiratory 
disease  such  as  asthma),  inflammation 
of  the  lung,  and  possible  long-term 
damage  to  the  lungs. 

Wim  respect  to  Ob.  EPA  proposes  to 
change  the  current  primary  standard 
(last  modified  in  1979)  in  several 
respocXs: 

1.  Since  longer  exposure  periods  are 
of  greater  concern  at  Lower  O3 
concentrations,  attainment  of  the 
standard  would  no  longer  be  based    ^ 
upon  1-hour  averages,  but  instead  aa  8- 


hour  averages.  This  inlprovement  was 
unanimously  recommended  by  EPA's 
dean  Air  Scientific  Advisory 
Committee  (CASAC). 

2.  As  a  restilt  of  this  change  in 
averaging  time,  the  level  of  the  standasd 
would  be  lowered  from  the  i»esent  0.12 
parts  per  million  (ppm).  The  EPA 
solicits  comment  on  alternative  levels  of 
0.09  ppm,  which  generally  represents 
the  continuation  of  the  present  level  of 
protection,  and  0.08  ppm.  an  increase^ 
Wvel  of  protection.  Based  upon  its 
review,  EPA  is  proposing  the  0.08  ppm  ' 
standard  to  provide  increased  protection 
for  children  and  asthmatics.  The  EPA 
also  solicits  comment  on  retaining  the 
current  primary  standard  and  cm  an 
alternative  8-hour  standard  at  a  level  of 
0.07  ppm. 

3.  hi  addition,  EPA  {Hopoaes  to  ,..;    _. 
change  the  test  for  attainment  (Le..  me 
form)  of  the  new  standard.  Cun«ntly, 
the  test  of  attainment  is  whether  a  rite 
exceeds  the  1-hour  standard  (m  an 
average  of  no  more  than  once  per  yeer. 
averaged  over  three  yeers.  Given  the 
natxiral  variation  in  hourly  Ot  levels, 
this  "ooe  expected  exceedance"  test  can 
result  in  relatively  imstable  attainment/ , 
nonattainment  darignations.  The  .'' 
CASAC  recommendad  a  change  to^- 
more  stable  form;  consistent  with  this 
recommendation,  EPA  proposes  a  form 
based  on  a  3-year  average  of  8-hour  Q3 
concentrations.  The  EPA  solicits 
commsnt  on  a  range  of  sudi          Is^^-^ 
concentration-based  forms.            '*^  ~ 

The  EPA  proposes  to  replace  the 
current  secondary  atandaid  with  one  qt 
two  ahemative  standards:  one  set     ' '  *  , 
identical  to  the  proposed  new  primary 
standard  or,  alternatively,  a  new 
seasonal  standard  expressed  as  a  sum  of 
hourly  Os  concentrations  greater  than  or 
eqiial  to  0.06  ppm.  cumulated  over  12 
hours  per  day  during  the  ccmaecutive  3- 
month  period  of  maximum 
concentrations  during  the  O3  monitoring 
season,  set  at  a  level  of  25  ppm-hour. 
Either  of  the  proposed  alternative 
secondary  standards  would  provide 
increased  protection  against  Os-indttced 
effects,  such  as  agricultiunl  crop  loss, 
damage  to  forests  and  ecosystems,  and 
visible  foliar  injury  to  sensitive  species. 
DATES:  Written  comments  on  this        '\p 
proposed  rule  must  be  received  by . .    .' 
February  18. 1997. 
AObAESSES:  Submit  comments  (in 
duplicate  if  possible)  on  the  proposed 
rule  to:  Office  of  Air  and  RacUati<Hi 
Docket  and  Information  Center  (6102) 
Attn:  Docket  No.  A-95-58, 
Environmoital  Protecticm  Agency,  401 
M  St.,  SW.,  Washi^ton,  DC  20460. 

Public  Hearing:  TWEPA  will 
annoiuioe  in  a  separate  Federal  Register 


document  the  date,  time,  and  address  of 
the  public  hearing  on  this  proposed 
rule. 

^OR  FURTHER  INFORMATION  CONTACT:  Dr. 
David  McKee,  MD-15,  Air  Quality 
Standards  and  Strategies  Divisiim, 
Office  of  Air  Quality  Planning  and 
Standards,  U.S.  Environmental 
Protection  Agency,  Research  Triangle 
Park.  NC  27711,  Telephone:  (919)  541- 
5288. 

aUPPI.BeiTARY  tNFORMATION: 

Docket 

Docket  No.  A-95-58  incorporates  by 
reCarence  Docket  No.  A-92-17,  and  the 
docket  established  for  the  air  quality 
criteria  document  (Docket  No.  ECAO- 
CD-92-0786).  The  docket  may  be 
inspected  between  8:00  son.  and  5:30 
pjn.  on  weekdays,  and  a  reasonable  fee 
may  be  charged  for  copying. 

Availability  of  Related  Inibrmatioa 

Certain  documents  are  available  from 
the  U.S.  Department  of  Conuneroe, 
National  Technical  Information  Service, 
5285  Port  Royal  Road,  Springfield,  VA 
22161.  Available  documents  include: 
Air  Quality  Criteria  for  Oa  and  Other 
Photochemical  Oxidants  ("Criteria 
Document")  (three  volumes,  EPA/600/ 
P-93-004aF  through  EPA/800/P-93- 
004cF,  July  1996.  NTIS  #  PB-96- 
185574,  $169.50  paper  copy.  $58.00 
microfiche);  and  the  Review  of  the 
.National  Ambient  Air  Quality  Standards 
for  Oil  Assessment  of  Scientific  and 
Technical  Information  ("Staff 
Paper")(EPA-452/R-96-007.  Jxme  1996, 
NTIS  «PB-96-203435,  $67.00  paper 
copy  and  $21.50  microfiche).  (Add  a 
$3.00  handling  charge  per  order.)  A 
limited  nimiber  of  copies  of  other 
documents  generated  in  connection 
with  this  standard  review,  siich  as 
docxmients  pertaining  to  human 
exposure  and  health  risk  assessments, 
and  vegetation  exposure,  risk,  and 
benefits  analyses  can  be  obtained  from: 
U.S.  Environmental  Protection  Agency 
Library  (MD-35),  Research  Triangle 
Park.  NC  27711,  telephone  (919)  541- 
2777.  These  and  other  related 
documents  are  also  available  for 
inspection  and  copying  in  the  EPA 
docket  identified  above. 

The  Staff  Papw  and  human  exposure 
and  health  risk  assessment  support 
docimients  are  now  available  on  the 
Agency's  Office  of  Air  Quality  Planning 
and  Standards  (OAQPS)  Technology 
Transfer  Network  (7TN)  Bulletin  Board 
System  (BBS)  in  the  Qean  Air  Act 
Amendments  area,  under  Title  I,  Policy/ 
Guidance  Docimients.  To  access  the 
bulletin  board,  a  modem  and 
communications  softwrare  are  necessary. 
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To  dial  up,  set  your  communications 
software  to  8  data  bits,  no  parity  and 
one  stop  bit.  Dial  (919)  541-5742  and 
follow  the  on-screen  instructions  to 
register  for  access.  After  registering, 
proceed  to  choice  "<T>  Gateway  to  TTN 
Technical  Areas",  then  choose   <E> 
CAAA  BBS".  From  the  main  menu, 
diooee  "<1>  Title  I:  Attain/Maint  of 
NAAQS".  then  "<P>  PoUcy  Guidance 
Documents".  To  access  these  dociunents 
through  the  World  Wide  Web,  click  on 
"TTN  BBSWeb",  then  proceed  to  the 
Gateway  to  TTN  Technical  areas,  as 
above.  U  assistance  is  needed  in 
accessing  the  system,  call  the  help  desk 
at  (919)  541-5384  in  Research  Triangle 
Park.  NC. 

Implementation  Activitiaa  { 

When  the  proposed  revisions  to  the 
primary  and  secondary  standards  are 
implemented  by  the  States,  utility, 
automobile,  petroleum,  and  chemical 
industries  are  likely  to  be  affected,  as 
well  as  other  manufactiiring  concerns 
that  emit  volatile  organic  compounds  or 
nitrogen  oxides.  The  extent  of  such 
effects  will  depend  on  implementation 
policies  and  control  strat^es  adopted 
by  States  to  assure  attainment  and 
maintenance  of  the  proposed  standards. 

The  EPA  is  developing  appropriate 
policies  and  control  strategies  to  assist 
States  in  the  implementation  of  the 
proposed  revisions  to  both  the  primary 
and  secondary  O3  NAAQS.  The 
resvilting  implementation  strategies  will 
then  be  published  for  public  comment 
in  the  futiue. 
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A.  Legislative  Requirements 

Two  sections  of  the  Act  govern  the 
establishment,  review,  and  revision  of 
NAAQS.  Sectimi  108  (42  U.S.C.  7408) 
directs  the  Administrator  to  identify 
pollutants  which  "may  reasonably  be 
anticipated  to  endanger  public  health 
and  wel&re"  and  to  issue  air  quality 
criteria  for  them.  These  air  quality 
criteria  are  to  "accurately  reflect  the 
latest  scientific  knowled^  useful  in 
indicating  the  kind  and  extent  of  all 
identifiable  effects  on  public  health  or 
welfare  which  may  be  expected  from  the 
presence  of  [a]  poUutant  in  the  ambient 
air*  '  •." 

Secti(m  109  (4^  U.S.C.  7409)  directs 
the  Administrator  to  propose  and 
promulgate  "primary"  and  "secondary" 
NAAQS  for  pollutants  identified  under 
section  108.  Section  109(b)(1)  defines  a 
primary  standard  as  one  "the  attainment 
and  maintenance  of  which,  in  the 
judgment  of  the  Administrator,  based  on 
the  criteria  and  allowing  an  adequate 
margin  of  safety,  [are]  requisite  to 
protect  the  public  health."  The  margin 
of  safety  requirement  was  intended  to 
address  uncertainties  associated  with 
inconclusive  scientific  and  technical 
information  available  at  the  time  of 
standard  setting,  as  well  as  to  provide  a 
reasonable  degree  of  protection  against 
hazards  that  research  has  not  yet 
identified.  Both  kinds  of  imcertainties 
are  components  of  the  risk  associated 
with  poUution  at  levels  below  those  at 
which  human  health  effects  can  be  said 
to  occMi  with  reasonable  scientific 
certainty.  Thus,  by  selecting  primary 
standards  that  provide  an  adequate 
maigin  of  safety,  the  Administrator  is 
seeldng  not  only  to  prevent  pollution 
levels  that  have  been  demonstrated  to  be 
harmful  but  also  to  prevent  lower 
pollutant  levels  that  she  finds  may  pose 
an  unacceptable  risk  of  harm,  even  if  the 
risk  is  not  precisely  identified  as  to 
nature  at  degree,  llie  Act  does  not 
require  the  Administrator  to  establish  a 


primary  NAAQS  at  a  zero-risk  level  but 
rather  at  a  level  that  reduces  risk 
sufficiently  so  as  to  protect  public 
health  with  an  adequate  margin  of 
salsty. 

A  secondary  standard,  as  defined  in 
section  109(b)(2),  must  "specify  a  level 
of  air  quality  the  attainment  and 
maintenance  of  which,  in  the  judgmmt 
of  the  Administrator,  based  on  (the) 
criteria,  [are]  requisite  to  protect  the 
public  welfare  from  any  known  or 
anticipated  adverse  efEscts  associated 
with  ue  presence  of  (the)  pollutant  in 
the  ambient  air."  Welfare  effects  as 
defined  in  section  302(h)  (42  U.S.C. 
7602(h))  include,  but  are  not  limited  to. 
"eCfects  (m  soils,  water,  crops, 
vegetation,  manmade  materials, 
animals,  wildlife,  weather,  visibility  and 
climate,  damage  to  and  deterioration  of 
property,  and  hazards  to  transportaticm, 
as  well  as  effects  on  economic  values 
and  on  pers(Hial  ccunfort  and  well- 
being." 

Section  109(d)(1)  of  the  Act  requires 
periodic  review  and,  if  appropriate, 
revisicm  of  existing  air  qualify  criteria 
and  NAAQS.  Section  109(d)(2)  requires 
appointment  of  an  independent 
scientific  review  committee  to  review 
criteria  and  standards  and  recommend 
new  standards  or  revisions  of  existing 
criteria  and  standards,  as  appropriate. 
The  committee  established  under 
section  109(d)(2)  is  known  as  the  Clean 
Air  Scientific  Advisory  Committee 
(CASAC).  a  standing  committee  of 
EPA's  Science  Advisory  Board. 

B.  Related  Control  Requirements 

States  are  primarily  responsible  for 
ensuring  attainment  anri  niAint«Ti«nf»  of 
ambient  air  qualify  standards  once  EPA 
has  established  them.  Under  section  110 
of  the  Act  (42  U.S.C.  7410)  and  related 
provisions.  States  are  to  submit,  for  EPA 
approval.  State  implementation  plans 
(Sn^'s)  that  provide  for  the  attainment 
and  maintenance  of  such  standards 
through  control  programs  directed  to 
sources  of  the  pollutants  involved.  The 
States,  in  conjunction  with  Q>A,  also 
administer  the  pieventicm  of  significant 
deterioration  program  (42  U.S.C.  7470- 
7479)  for  these  pollutants.  In  addition. 
Federal  programs  provide  for 
nationwide  reductions  in  «nissions  of 
these  and  other  air  pollutants  through 
the  Federal  Motor  Vehicle  Control 
Program  under  title  II  of  the  Act  (42 
U.S.C.  7521-7574),  which  involves 
controls  for  automobile,  truck,  bus, 
motorcycle,  and  aircraft  emissions;  the 
new  source  performance  standards 
under  sectim  111  (42  U.S.C  7411);  and 
the  national  emission  standards  for 
hazardous  air  pollutants  under  section 
112  (42  tJ.S.C  7412). 


65718 


Fsdsfsl 


/  Vol.  61.  No.  241  /  Friday,  December  13,  1996  /  Proposed  Rules 


C.  Review  of  Air  Quality  Criteria  and 
Standards  for  Oi 

The  last  review  of  O3  air  quality 
criteria  and  standards  was  completed  in 
March  1993  with  notice  of  a  final 
decision  not  to  revise  the  existing 
primary  and  secondary  standards  (58  PR 
13008).  llie  existing  primary  and 
secondary  standards  are  eedi  set  at  a 
level  of  0.12  ppm.  with  a  1-hour 
averaging  time  and  a  1 -expected- 
exceedance  form,  such  that  the 
standards  are  attained  when  the 
expected  number  of  days  per  calendar 
year  with  maviTiniTTi  hourly  average 
concentrations  above  0.12  ppm  is  equal 
to  or  less  than  1.  averaged  over  3  years 
(as  determined  by  40  CFR  Part  50, 
Appendix  H).> 

llie  EPA  initiated  this  curmit  review 
in  August  1092  with  the  development  of 
8  revised  Air  Quality  Criteria  Document 
for  O)  and  Other  Photochemical 
Oxidants  (henceforth  the  "Criteria 
Docimient").  Several  woiiuhops  were 
held  by  EPA's  National  Center  for 
Envirosunental  Assessment  (NCEA)  to 
discuss  health  and  wel&re  effects 
information  during  the  summer  and  bll 
of  1993.  An  external  review  draft  of  the 
Criteria  Document  made  available  to  the 
public  and  to  the  CASAC  tn  the  spring 
of  1994  was  reviewed  at  a  public 
CASAC  meeting  held  on  July  30-31, 
1994.  Based  on  comments  made  at  the 
meeting,  NCEA  staff  prepared  a  second 
external  review  draft,  which  was 
reviewed  at  a  pubhc  CASAC  meeting  on 
Nfarch  20-21, 1995.  At  the  same 
meeting,  the  CASAC  also  reviewed  draft 
porticHis  of  a  staff  paper  prepared  by  the 
Office  of  Air  Quality  Planning  and 
Standards  (OAQPS),  Review  of  National 
Ambient  Air  Quality  Standards  for 
Ozone:  Assessment  of  Scientific  and 
Technical  Information  (henceforth,  the 
"Staff  Paper"),  focusing  on  health 
effects  and  the  primary  NAAQS.  Taking 
into  account  CASAC  and  public 
comments,  staff  revised  both  documents 
and  made,  new  drafts  available  for 
public  and  CASAC  review  during  the 
summer  of  1995.  The  OAQPS  staff  also 
prepared  and  made  available  draft 
portions  of  the  Staff  Paper  focusing  on 
welfare  effects  and  the  seccmdary 
standard. 

A  public  CASAC  meeting  was  held  on 
September  19-20, 1995.  at  which  time 
CASAC  came  to  closure  in  its  review  of 
the  draft  Criteria  Docimient  and  the 
primary  standard  sections  of  the  draft 


*  A  mon  complate  hiftory  of  tba  O}  NAAQS  is 
praMnted  in  section  ILB  of  the  Office  of  Air  Qiulity 
Planning  and  Standards  Staff  Pi^,  Review  of 
NatiooaJ  Ambient  Air  Quality  Standwda  {or  Oj: 
Aweumwnt  of  Scientific  and  Technical  Information 
(U.S.  EPA,.1996b). 
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Staff  Paper.  In  a  November  28, 1995 
letter  from  the  CASAC  chidr  to  the 
Administrates,  CASAC  advised  that  the 
final  draft  Criteria  Docimient  "provides 
an  adequate  review  of  the  available 
scientific  data  and  relevant  studies  of  O3 
and  related  photochemical  oxidants" 
(Wolff.  1995a).  Further,  in  a  November 
30, 1995  letter,  CASAC  advised  the 
Administrator  that  the  primary  standard 
portion  of  the  draft  Staff  Paper 
"provides  an  adequate  scientific  basis 
for  making  regulatory  decisions 
concerning  a  primary  Qj  standard" 
(Wolff.  19956).  The  final  Criteria 
Document  (U.S.  EPA,  19968)  reflects 
CASAC  and  public  comments  received 
at  and  subsequent  to  the  September 
1995  CASAC  meeting. 

Based  on  comments  on  the  Staff  Paper 
fitxn  the  September  1995  CASAC 
meeting,  revisions  were  made  to  the 
secondary  standard  sections  of  the  Staff 
Paper,  which  were  reviewed  at  a  public 
CASAC  meeting  held  on  March  21, 
1996.  At  that  meeting  and  in  a 
subeequent  letter  to  the  Administrator, 
CASAC  concluded  that  the  secondary 
standard  sections  of  the  draft  Staff  Paper 
"provide  an  appropriate  scientific  basis 
for  making  regulatory  deasicms 
concerning  a  secondary  Oa  standard" 
(Wolff.  1996). 

The  focus  of  this  current  review  of  the 
air  quality  criteria  and  standards  for  03 
and  related  photochemical  oxidants  is 
on  public  health  and  welfare  effects 
associated  with  exposure  to  ambient 
levels  of  tropospheric  O3.  Tropospheric 
Ob  is  chemically  identical  to 
stratosphaic  O3.  which  is  produced 
miles  above  the  earth's  surrace  and 
provides  a  protective  shield  from  excess 
ultraviolet  radiation.  In  contrast, 
tropospheric  O3  at  sufficient 
concentrations  has  been  associated  with 
harmful  effects  due  to  its  oxidative 
properties  and  its  presence  in  the  air 
that  people  and  plants  take  up  during 
respiratory  processes.  Ozone  is  not 
emitted  directly  from  mobile  or 
stationary  sources  but,  like  other 
photochemical  oxidants,  commonly 
exists  in  the  ambient  air  as  an 
atmospheric  transformation  product. 
Ozone  formation  is  the  result  of 
chemical  reactions  of  volatile  organic 
com^unds  (VOC),  nitrogen  oxides 
(NOx),  and  oxygen  in  the  presence  of 
sunlight  and  generally  at  elevated 
tempwatures.  A  detailed  discussioa  of 
atmospheric  formation,  ambient 
concentrations,  and  health  and  welfare 
effects  associated  with  exposure  to  O3 
can  be  found  in  the  final  Criteria 
Document  (U.S.  EPA,  1996a)  and  in  the 
final  Staff  Paper  (U.S.  EPA,  1996b). 

This  review  of  the  scientific  criteria 
for  O3  has  occurred  simultaneously  with 


the  review  of  the  criteria  for  particulate    . 
matter  (PM).  These  criteria  reviews,  as 
well  as  related  implementation  strategy 
activities  to  date,  have  brought  out 
important  linkages  between  PM  and  Oj. 
A  number  of  community 
epidemiological  studies  have  found 
similar  health  efiscts  to  be  associated 
with  exposure  to  PM  and  Os,  including, 
for  example,  aggravation  of  respiratory 
disease  (e.g.,  asthma),  increased  •■ 

respiratory  symptoms,  and  increased 
hospital  admissions  and  emergency 
room  visits  for  respiratory  causes. 
Laboratory  studies  have  suggested 
potential  interactions  between  O3  and 
various  constituents  of  PM.  Other  key 
similarities  relating  to  exposure  patterns 
and  implementation  strategies  exist 
between  PM,  specifically  fine  particles, 
and  O3.  These  similarities  include:  (1) 
Atmospheric  residence  times  of  several 
days,  leading  to  large  urban  and 
regional-scale  transport  of  the 
pollutants:  (2)  similar  gaseous 
precursors,  including  NOx  and  VOC, 
which  contribute  to  the  formation  of 
both  O3  and  fine  particles  in  the 
atmosphme;  (3)  similar  combustion- 
related  source  categories,  such  as  cool 
and  oil-fired  power  generation  and 
industrial  boilers  and  mobile  sources, 
which  emit  particles  directly  as  well  as 
gaseous  precursors  of  particles  (e.g., 
sulfur  oxides  (SOx).  NOx.  VOC)  and  O3 
(e.g.,  NOx.  VOC);  and  (4)  similar 
atmospheric  chemistry  driven  by  the 
same  chemical  reactions  and 
intermediate  chemical  species  that  form 
both  high  fine  particle  and  Oa  levels. 
High  fine  particle  levels  are  aJso 
associated  with  significant  impairment 
of  visibility  on  a  regional  scale. 

These  similarities  provide 
opportunities  for  optimizing  technical 
analysis  tools  (i.e.,  monitoring  networks, 
emission  inventories,  air  quality 
models)  and  integrated  emission 
reduction  strategies  to  yield  important 
co-benefits  across  various  air  quality 
management  programs.  These  co- 
benefits  could  result  in  a  net  reduction 
of  the  regulatory  burden  on  some  source 
category  sectora  that  would  otherwise  be 
impacted  by  separate  O3,  PM,  and 
visibility  protection  control  strategies. 

In  recognition  of  the  multiple  linkages 
and  similarities  in  effects  and  the 
potential  benefits  of  integrating  the 
Agency's  approaches  to  providing  for 
appropriate  protection  of  public  health 
and  welfare  firom  exposure  to  PM  and 
O3,  EPA  is  conducting  the  reviews  of  the 
NAAQS  for  both  pollutants  on  the  same 
schedule.  Accordingly,  today's  Federal 
Register  contains  a  separate  notice 
announcing  proposed  revisions  to  the 
PM  NAAQS.  Linking  the  PM  and  O3 
review  schedules  provides  an  important 
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oppoitiinity  for  more  effective  and 
efficient  air  quality  management — both 
in  terms  of  communicating  a  more 
complete  description  of  the  health  and 
wel&re  e£focts  associated  with  the  major 
components  of  urban  and  regional  air 
poUution,  and  by  helping  the  States  and 
local  areas  to  plan  jointly  to  address 
both  PM  and  Os  air  pollution  at  the 
same  time  with  one  process,  and  to 
work  jointly  with  industry  to  address 
common  sources  of  air  pollution.  The 
EPA  believes  this  integrated  approach 
will  lead  to  more  effective  and  efficient 
protection  of  public  health  and  the 
environment 

n.  Ratitmale  for  Propoeed  Decision  on 
the  Primary  Standard 

This  notice  presents  the 
Administrator's  proposed  decision  to 
replace  the  existing  1-hour  O3  primary 
NAAQS  with  a  new  8-hour  standard, 
based  on  a  thorough  review,  in  the 
Criteria  IDocmnent,  of  the  latest 
scientific  information  on  human  health 
effects  associated  with  exposure  to 
ambient  levels  of  O3,  including 
evaluation  of  key  studies  published 
through  1995.  This  decision  also  takes 
into  accoimt  and  is  consistent  with:  (1) 
Staff  assessments  of  the  most  policy- 
relevant  information  in  the  Criteria 
Document  and  staff  analyses  of  human 
exposure  and  risk,  presented  in  the  Staff 
Paper,  upon  which  staff 
recommendations  for  a  new  03  primary 
standard  are  based;  (2)  CASAC  advice 
and  recommendations,  as  reflected  in 
disciission  of  drafts  of  the  Criteria 
Docimient  and  Staff  Paper  at  public 
meetings,  in  separate  written  comments, 
and  in  CASAC's  letters  to  the 
Administrator;  and  (3)  public  comments 
received  during  the  development  of 
these  docimients,  either  in  connection 
with  CASAC  meetings  or  separately. 

The  rationale  for  the  proposed 
revisions  of  the  O3  primary  NAAQS 
includes  consideration  of:  (1)  Health 
effects  information  to  inform  judgments 
as  to  the  likelihood  that  exposiuBS  to 
ambient  O3  result  in  adverse  health 
effects  for  exposed  individiials;  (2) 
insights  gained  from  himian  exposure 
and  risk  assessments  to  provide  a 
broader  perspective  for  judgments  about 
protecting  public  health  from  the  risks 
associated  with  O3  exposure;  (3)  specific 
conclusions  with  regard  to  the  elements 
of  a  standard  (i.e.,  averaging  time,  level, 
and  form)  that,  taken  together,.would  be 
appropriate  to  j^otect  public  health 
with  an  adequate  margin  of  safety:  and 
(4)  alternative  views  of  the  significance 
of  the  effects  and  factors  to  be 
considered  in  poUcy  judgments  about 
the  appropriate  level  of  the  standard. 


A.  Health  Effects  Infonnation 

The  following  simunary  of  human 
health  effects  associated  with  exposure 
to  ambient  levels  of  O3  is  based  on 
integrative  infonnation  from  human 
clinical,  epidemiological,  and  animal 
toxicological  studies,  as  presented  in  the 
Criteria  Doouaent  and  Staff  Paper. 
Based  on  this  information,  an  array  of 
health  effects  has  been  attributed  to 
short-term  (1  to  3  hours),  prolonged  (6 
to  8  hours),  and  long-term  (months  to 
years)  exposures  to  O3.  Acute  health 
effects  2  induced  by  shori-term 
exposures  to  O3,  generally  while 
individuals  were  engaged  in  heavy 
exertion,  include  transient  pulmonary 
function  respopses,  transient  respiratory 
symptoms,  and  effects  on  exercise 
performance.  The  current  O3  primary 
NAAQS  is  generally  based  on  these  - 
acute  effiects  associated  with  heavy 
exercise  and  short-term  exposiires. 
Other  health  effects  associated  with 
short-term  or  prolonged  O3  exposures 
include  increased  airway 
responsiveness,  susceptibility  to 
respiratory  infection,  increased  hospital 
admissions  and  emergency  room  visits, 
and  transient  pulmonary  inflanunation. 

Since  the  last  review  of  the  air  quality 
criteria  for  O3  was  completed,  available 
information  has  increased  substantially 
on  effects  associated  with  prolonged 
and  long-term  exposures.  Based  on  this 
new  infonnation,  similar  acute  health 
effects  have  been  observed  following 
prolonged  exposures  at  concentrations 
of  O3  as  low  as  0.08  ppm  and  at 
moderate  levels  of  exertion.  ^  Although 
chronic  effects  ^  such  as  structural 
damage  to  pulmonary  tissue  and 
carcinogenicity  have  been  investigated 
in  a  substantial  number  of  laboratory 
animal  studies,  these  effects  have  not 
been  adequately  established  in  hiunan 
studies  to  draw  any  conclusions  at  this 
time. 

This  array  of  effiects  is  briefly 
summarized  below  for  short-term  and 
prolonged  Ch  exposures,  and  for  long- 
term  O3  exposiu^s.  Further,  judgments 
are  presented  withrespect  to  when 
these  physiological  effects  become  so 
significant  that  they  should  be  regarded 
as  adverse  to  the  health  of  individuals 
experiencing  the  effects.  • 


'  "Acute  health"  efiiact*  of  O3  are  defined  a*  thoae 
efbcts  induced  by  short-term  and  prolonged 
exposures  to  O3.  Examples  of  these  effects  are 
functional,  symptomatic,  biochemical,  and 
physiologic  changes. 

>  "Chronic  health"  effects  of  O}  are  defined  as 
those  effects  induced  by  long-term  exposures  to  0% 
Examples  of  these  effects  are  structural  damage  to 
lung  tissue  and  accelerated  decline  in  baseline  lung 
function. 


1.  Effects  of  Short-term  and  Prolonged 
Os  Exposures 

a.  Pulmonary  Function  Responses 

Transient  reductions  in  pulmonary 
function  have  been  observed  in  healthy 
individuals  and  those  with  impaired 
respiratory  symptoms  (e.g.,  asthmatic 
individuals)  as  a  result  of  both  short- 
term  and  prolonged  exposures  to  0> 
The  strongest  and  most  quantifiable 
exposure-response  information  on  such 
pulmonary  function  responses  to  O3  has 
come  from  controlled  human  exposure 
studies.  Hie  evidence  from  such  studies 
clearly  shows  that  reductions  in  lung 
function  are  enhanced  by  increased 
levels  of  activity  involving  exertion, 
typically  reported  as  "exercise"  in 
clinical  studies,  and  by  increased  Oj 
concentrations.  Pulmonary  fimction 
decrements  generallytend  to  return  to 
baseline  levels  shortly  after  short-term 
exposure,  and  effects  are  typically 
attenuated  upon  repeated  short-term 
exposures  over  several  days. 

As  discussed  in  section  V.Cl  of  the 
Staff  Paper,  numerous  experimental 
studies  of  exercising  adults  have 
demonstrated  decrements  in  limg 
function  both  for  exposures  of  1—3  hours 
at  ^.12  ppm  O3  and  for  exposures  of 
6.6  houra  at  ^.08  ppm  Os.  These 
studies  provide  conclusive  evidence 
that  O3  levels  commonly  monitored  in 
the  ambient  air  induce  lung  fiuiction 
decrements  in  exercising  adults.  The 
extent  of  limg  fimction  decrements 
varies  considerably  among  individuals. 
Further,  numerous  summer  camp 
studies  provide  an  extensive  and 
reliable  database  on  lung  fimction 
responses  to  ambient  O3  and  other 

EoUutants  in  children  and  adolescents 
ving  in  the  Northeastern  U.S.,  southern 
California,  and  Southern  Canada.  Limg 
function  changes  reported  at  ambient  Os 
concentrations  in  these  studies  are 
comparable  to  those  reported  in 
children  and  adults  exposed  under 
controlled  experimental  conditions, 
although  direct  comparisons  are 
difficult  to  make  because  of  difiierenoes 
in  experimental  design  and  analytical 
approach. 

b.  Respiratory  Symptoms  and  Effects  on 
Exercise  Performance 

As  discussed  in  section  V.C.2  of  the 
Staff  Paper,  various  transient  human 
respiratory  symptoms,  including  cough, 
throat  irritation,  chest  pain  on  deep 
inspiration,  nausea,  and  shortness  of 
breath,  have  been  induced  by  O3 
exposures  of  both  healthy  individuals 
and  those  with  impaired  respiratory 
systems.  Increasing  O3  exposure 
durations  and  levels  have  been  shown 
to  elicit  increasingly  mcxe  severe 
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symptoms  that  persist  for  longer  periods 
in  increasingly  larger  numbers  of 
individuals.  Symptomatic  and 
pulmonary  function  responses  follow  a 
similar  time  course  during  an  acute 
exposure  and  the  subsequent  recovery, 
as  well  as  over  the  course  of  several 
days  during  repeated  exposures.  As 
with  pulmonary  function  responses,  the 
severity  of  symptomatic  responses 
varies  considerably  among  subjects.  For 
some  outdoor  workers  or  active  people 
who  are  highly  respcmsive  to  ambient 
Oa,  respiratory  symptoms  may  cause 
reduced  productivity  or  may  curb  the 
ability  or  desire  to  engage  in  normal 
activities.  Furthermore,  Oa-induced 
interference  with  exercise  performance, 
either  by  reducing  maximal  sustainable 
levels  of  activity  or  reducing  the 
duration  of  activity  that  can  be  tolerated 
at  a  particular  won  level,  is  likely 
related  to  such  symptomatic  responses. 

c.  Increaaed  Airway  Responuveness 

Increased  airway  responsiveness  is  an 
indication  that  the  airways  are 
predisposed  to  bronchoconstriction 
which  can  be  induced  by  a  wide  variety 
of  external  stimuli  (e.g.,  pollens,  dust, 
cold  air,  sulfur  dioxide  (SOz).  etc.).  A 
high  level  of  bronchial  responsiveness  is 
characteristic  of  asthma.  Ozone 
exposure  causes  increased 
responsiveness  of  the  pulmonary 
airways  to  subsequent  challenge  with 
bronchoconstrictor  drugs  such  as 
histamine  or  methacholine.  Changes  in 
airway  responsiveness  tend  to  resolve 
somewhat  more  slowly  than  pulmonary 
function  changes,  typically  disappearing 
after  24  hours,  and  appear  to  be  less 
likely  to  attenuate  with  repeated 
expoAire. 

As  a  result  of  increased  airway 
responsiveness  induced  by  O;  exposure, 
human  airways  may  be  more  susceptible 
to  a  variety  of  stimuli,  including 
antigens,  chemicals,  and  particles.  For 
example,  as  cited  in  section  V.C.3  of  the 
Staff  Paper,  healthy  subjects  after  being 
exposed  to  Ch  concentrations  as  low  as 
0.20  ppm  for  1  hour  and  0.08  ppm  for 
6.6  hours  have  experienced  small 
increases  in  nonspecific  bronchial 
responsiveness,  which  usually  resolve 
within  24  hours.  Asthmatic  subjects 
typically  have  increased  airway 
responsiveness  at  baseline.  Whereas  the 
difierences  in  baseline  nonspecific 
bronchial  responsiveness  between 
healthy  individuals  and  sensitive 
asthmatics  may  be  as  much  as  100-fold, 
changes  induced  by  (h  exposure  are 
usually  only  2-  to  4-fold.  With  regard  to 
Oa-induced  increases  in  airway 
responsiveness  (e.g.,  to  specific  inhaled 
antigens,  cold  air,  and  SO2)  ongoing 
stuities  will  need  to  be  ccHnpleted  and 


evaluated  before  conclusions  can  be 
drawn.  Because  enhanced  response  to 
antigens  in  asthmatics  could  lead  to 
increased  morbidity  (i.e..  medical 
treatment,  emergency  room  visits, 
hospital  admissions)  or  to  more  * 

persistent  alterations  in  airway 
responsiveness,  these  health  endpoints 
raise  concern  for  public  health, 
particularly  for  individuals  with     '    '  ' 
impaired  respiratory  systems. 

d.  Increased  Susceptibility  to  ^  •■ 
Respiratory  Infection 

When  functioning  normally,  the 
human  respiratory  tract,  like  that  of 
other  mammals,  has  numerous  closely 
integrated  defense  mechanisms  that 
provide  protection  from  the  adverse 
effects  of  a  wide  variety  of  inhaled 
pwrticles  and  microbes.  To  the  extent 
that  these  defense  mechanisms  can  be 
broken  down  or  impaired  by  the 
inhalation  of  O3.  as  disciissed  in  section 
V.C4  of  the  Staff  Paper,  O3  exposures 
can  result  in  increased  susceptibility  to 
respiratory  infection  and  related 
respiratory  dysfunction.  Evidence  of 
sudi  eftecXa  has  come  primarily  from  a 
very  large  number  of  laboratory  animal 
studies  with  generally  consistent 
results.  One  of  the  few  studies  of 
moderately  exercising  human  subjects 
exposed  to  0.08  ppm  O3  for  6.6  hours 
reported  decrements  in  alveolar 
macrophage  function,  the  first  line  of 
defense  against  inhaled  microorganisms 
and  partitas  in  the  lower  airways  and 
air  sacs. 

No  single  experimental  human  study 
or  group  of  animal  studies  conclusively 
demonstrates  that  human  sxisceptibility 
to  respiratory  infection  is  increased  by 
exposure  to  Ch.  However,  taken  as  a 
whole,  the  data  suggest  that  acute  Oa 
exposures  can  impair  the  host  defense 
capability  of  both  humans  and  animals, 
possibly  by  depressing  alveolar 
macrophage  function  and  perhaps  also 
by  decreasing  mucociliary  clearance  of 
inhaled  particles  and  microorganisms. 
This  suggests  that  hiunans  exposed  to 
O)  may  be  predisposed  to  bacterial 
infections  in  the  lower  respiratory  tract 
The  seriousness  of  such  infections  may 
depend  on  how  quickly  bacteria 
develop  virulence  factors  and  how 
rapidly  mechanisms  are  mobilueed  to 
compensate  for  depressed  alveolar 
macrophage  function. 

e.  Hospital  Admissions  and  Emergency 
Room  Visits 

Increased  summertime  hospital 
admissions  and  emergency  room  visits 
for  respiratory  causes  have  been 
associated  with  ambient  exposures  to  O3 
and  other  environmental  factors.  As 
dted  in  section  V.CS  of  the  Staff  Paper. 


numeroxis  studies  conducted  in  various 
locations  in  the  Eastern  United  States 
(U.S.)  and  Canada  consistently  have 
shown  a  relationship  between  amtnent 
Os  levels  and  increased  incidenoe  of 
emergency  room  visits  and  hospital 
admissions  fcMr  respiratory  causes,  even 
after  controlling  for  modifying  bctois, 
as  well  as  wdien  considering  only 
concentrations  <0.12  ppm  63.  Such 
associations  between  elevated  ambient 
O3  during  sununer  months  and 
increased  hospital  admissions  have  a 
plavisible  biological  basis  in  the  hiunan 
and  animal  evidence  of  functional, 
symptomatic,  and  physiologic  effects 
discussed  above  and  in  the  increased 
susceptibility  to  respiratory  infections 
observed  in  laboratory  animals. 
Individuals  with  preexisting 
respiratory  disease  (e.g.,  asthma,  chronic 
obstructive  pulmonary  disease)  may 
generally  be  at  increased  risk  of  sudi 
effects,  and  some  individuals  with 
respiratory  disease  may  have  an 
inherently  greater  sensitivity  to  O3.  C^ 
the  other  hand.  Individuals  with  more 
severe  respiratory  disease  are  less  likely 
to  engage  in  the  level  of  exertion 
'  associated  with  provoking  responses  to 
Os  exposures  in  healthy  humans.  On 
balance,  it  is  reasonable  to  conclude  that 
evidence  of  Oa-induced  increased 
airway  resistance,  nonspecific  bronchial 
responsiveness,  susceptibility  to 
respiratory  infection,  increased  airway 
permeability,  airway  inflammation,  and 
incidence  of  asthma  attacks  suggests 
that  ambient  O3  exposure  could  be  a 
cause  of  increased  hospital  admissions, 
particularly  far  asthmatics. 

f.  Pulmonary  Inflammation  '' 

Respiratory  inflammation  can  be 
considered  to  be  a  host  response  to 
injury  and  indicators  of  inflammation  as 
evidence  that  respiratory  cell  damage 
has  occurred.  Inflammation  induced  by 
exposure  of  humans  to  O3  may  have 
several  potential  outcomes:  (1) 
Inflammation  induced  by  a  single 
exposure  (or  even  several  exposiues 
over  the  course  of  a  season)  could 
resolve  entirely;  (2)  repeated  acute 
inflammation  could  develop  into  a 
chronic  inflanunatory  state;  (3) 
continued  inflammation  could  alter  the 
structiire  and  function  of  other 
pulmonary  tissue,  leading  to  disease 
processes  such  as  fibrosis;  (4) 
inflanunation  could  intMfere  with  the 
body's  host  defense  response  to 
particles  and  inhaled  microorganisms, 
particularly  in  potentially  vulnerable 
populations  such  as  children  and  older 
individuals;  and  (5)  inflammaticm  could 
amplify  the  lung's  response  to  other 
agents  such  as  allergens  or  toxins.  For 
humans,  only  the  fint  of  these  potential 
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outcomes  has  been  demonstrated  in  the 
laboratory.  However,  this  is  expected 
because  regvilations  concerning  himian 
experimental  studies  require  that  long- 
term  damage  be  avoided.  Hence,  study 
protocols  only  involved  brief  exposures. 

Exposures  of  laboratory  Hnimnls  to  Oa 
for  periods  <S  hours  have  been  shown 
to  result  in  cell  damage,  inflammation, 
and  increased  leakage  of  proteins  from 
blood  into  the  air  spaces  of  the 
respiratory  tract.  In  general,  higher  O3 
concentrations  are  required  to  elicit  a 
response  equivalent  to  that  of  humans. 
This  may  partly  result  from  study 
design  differences,  in  which  humans 
were  exposed  while  exercising,  whereas 
most  animal  studies  were  done  at  rest, 
resulting  in  differences  m  effective 
ventilation  rates.  Laboratory  Aniitiali» 
studies  done  at  night,  diuing  the 
animals'  active  period,  or  in  which 
ventilation  rates  were  increased  with 
coexposure  to  carbon  dioxide  (CO2)  tend 
to  support  this  view.  The  extent  and 
course  of  inflammation  and  its 
constitutive  elements  has  been 
evaluated  by  using  bronchoalveolar 
lavage  (BAL)  to  sample  cells  and  fluid 
from  the  lung  and  lower  airways  of 
himians  exposed  to  Os.  Several  such 
studies  cited  in  section  V.C7  of  the  Staff 
Paper  have  shown  that  exercising 
humans  exposed  (1  to  4  hours)  to  0.2  to 
0.6  ppm  O3  hid  Os-induced  markers  of 
inflammation  and  cell  damage.  The 
lowest  concentration  of  prolonged  O3 
exposure  tested  in  himians,  0.08  ppm 
for  6.6  hours  with  moderate  exercise, 
also  induced  small  but  statistically 
sigriificant  increases  in  these  endpoints. 

Thus,  it  is  reasonable  to  conclude  that 
repeated  acute  inflammatory  response 
and  cellular  damage  discussed  above  is 
potentially  a  matter  of  public  health 
concern;  however,  it  is  also  recognized 
that  most,  if  not  all,  of  these  effects 
begin  to  resolve  in  most  individuals 
within  24  hours  if  the  exposure  to  Oa  is 
not  repeated.  Of  possibly  greater  public 
health  concern  is  the  potential  for 
chronic  respiratory  damage  which  could 
be  the  result  of  repeated  O3  exposures 
occurring  over  a  season  or  a  lifetime. 
Evidence  for  these  chronic  effects  is 
discussed  below. 

2.  Potential  EfEacts  of  Long-term  Oa 
Exposures 

Epidemiologic  studies  that  have 
investigated  potential  associations 
between  long-term  O3  exposiires  and 
chronic  respiratory  effects  in  himians 
thus  far  have  provided  only  suggestive 
evidence  of  such  a  relationship.  Most 
studies  investigating  this  association 
have  been  cross-sectional  in  design  and 
have  been  ccHnpromised  by  incomplete 
control  of  cpnibxmding  variables  and 


inadequate  exposure  information.  Other 
studies  have  attempted  to  follow 
variably  exposed  groups  prospectively. 
As  cited  in  Section  V.C.8  of  the  Staff 
Paper,  studies  conducted  in  southern 
Califomia  and  Canada  have  compared 
lung  function  changes  over  several  yeara 
between  populations  living  in 
commimities  with  high  and  low 
ambient  O3  levels.  The  findings  suggest 
small,  but  consistent,  decrements  in 
lung  function  among  inhabitants  of  the 
more  highly  polluted  communities; 
however,  associations  between  Oa  and 
other  copollutants  and  problems  with 
study  population  loss  have  reduced  the 
level  of  confidence  in  these  conclusions. 

In  a  large  number  of  nnimnl 
toxicology  studies,  "lesions"  ^  in  tlie 
centriacinar  regions  of  the  limg  (i.e..  the 
portion  of  the  limg  where  the  region  that 
conducts  air  and  the  region  that 
exchanges  gas  are  joined]  are  well 
estabU^ed  as  one  of  the  hallmarks  of  O3 
toxicity.  Studies  have  been  conducted 
using  rats,  mice,  and  primates.  In  one 
study  in  which  rats  were  exposed  to  an 
urban  pattern  of  O3  exposure,  changes 
indicative  of  cell  and  tissue  damage 
were  reported,  although  post-exposure 
damage  was  mainly  reversible.  A  similar 
study  of  identically  exposed  groups  of 
rats  found:  (1)  Increases  in  expiratory 
resistance  suggesting  central  airway 
narrowing  after  78  weeks  of  exposiire, 
(2)  reduced  tidal  volimies  at  all 
evaluation  times  during  the  exposure, 
and  (3)  generally  reduced  breathing 
frequency,  although  no  single 
evaluation  time  was  statistically 
significant.  Another  related  study  with 
a  similar  protocol  reported  reduced  limg 
voliune,  which  is  consistent  with  a 
"stiffer"  limg  (i.e.,  restrictive  lung 
disease).  A  recent  multicenter  chronic 
study  illustrates  some  of  the  complex 
interrelationships  among  the  structural, 
functional,  and  biochemical  effects.  The 
three  types  of  health  endpoints 
mentioned  above  were  evaluated  in  a 
collaborative  project  using  rats  exposed 
for  20  months.  Lung  biochemistry  and 
structure  were  affected  at  0.5  ppm  and 
1.00  ppm  Oa,  but  not  at  0.12  ppm  O3. 
although  no  effects  on  pulmonary 
function  were  observed  at  any  exposure 
level. 

In  summary,  the  collective  data  on 
long-term  exposure  to  Oa  garnered  in 
studies  of  laboratory  animala  and 
human  p>opulations  have  many 
ambiguities.  It  is  clear  frt>m  toxicology 


'DifEering  viaws  have  bean  expieseed  by  CASAC 
panel  membart  ragarding  the  uae  of  the  term 
"lesion"  to  describe  the  Os4nduced  morphological 
(Le.,  structuial)  aboonnalitias  observed  in 
toxicological  studies.  Section  V.C8  of  the  Staff 
Paper  describes  and  discusses  tbMe  degenerative 
changes  in  more  deiaiL 


data  that  the  distribution  of  O3  'lesions' '      ^ 
is  roughly  similar  across  species 
(including  monkeys,  rats,  mice)  with 
responses  that  are  concentrati<Hi 
dependent  (and  periiaps  time  at 
exposure-pattern  dependent).  Under 
certain  ctmditions,  some  of  these 
structural  changes  may  become 
irrevereible.  It  is  unclear,  howevw, 
whether  ambient  exposure  scenarios 
encountered  by  humans  result  in  similar 
"lesions"  or  whether  there  are  resultant        y 
functional  or  impaired  health  outcomes 
in  humans  chronically  exposed  to  O3. 
The  epidemiologic  limg  function  studies 
generally  parallel  those  of  the  animal 
studies,  but  these  studies  lack  good 
information  on  individual  O3  exposure 
history  and  are  frequenUy  confounded 
by  peraonal  or  copoUutant  variables, 
llius,  the  Administrator  recognizes  that 
there  is  a  lack  of  a  clear  imderstuiding 
of  the  significance  of  repeated,  long- 
term  inflammatory  responses,  and  that 
there  is  a  need  for  continued  research  in 
this  important  area.  Nevertheless,  the 
currently  available  information  provides 
at  least  a  biologically  plausible  basis  for 
considering  the  possibility  that  repeated 
inflammation  associated  with  exposure 
to  O3  over  a  lifetime  may  resiUt  in 
sufficient  damage  to  respiratory  tissue 
such  that  individuals  later  in  life  may 
experience  a  reduced  quality  of  life, 
although  suq]}.  relationships  remain 
highly  uncertain. 

Studies  of  laboratory  animals  exposed 
to  O3  have  been  relatively  inconcliisive 
with  regard  to  genotoxicity  and 
carcinogenicity,  particularly  at  lower  Oa 
concentrations.  Only  long-toin 
exposure  of  laboratory  animals  to  a  high 
concentration  of  Oa  (1.0  p{Mn)  has  been 
shown  to  evoke  a  limited  degree  of 
carcinogenic  activity  in  one  strain  of 
femide  mice,  whereas  rats  were 
unaffected.  Furthermore,  there  was  no 
concentration  response  relationship 
established,  perhaps  due  to  the  limited 
scope  of  the  studies,  and  there  is 
inadeqxiate  information  fitun  other 
research  to  provide  mechanistic  support 
for  the  finding  in  mice.  (For  furth«' 
discussion,  see  section  V.C9  in  the  Staff 
Paper.) 

Several  epidemiologic  studies  cited  in 
Section  V.C.6  of  the  Staff  Paper  have 
attempted  to  find  associations  between 
daily  mortaUty  and  O3  concentrations  in 
various  cities  around  the  U.S.  Although 
an  association  between  ambient  O3 
exposure  in  areas  with  very  high  Oa 
levels  and  daily  mortality  has  been 
suggested  by  these  studies,  the  data  are 
limited. 

3.  Adversity  of  Effects  for  Individuals 

Some  peculation  poups  have  been 
identified  as  being  mnsitive  to  effects 
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associated  with  exposures  to  ambient  Qj 
levels,  such  that  individuals  within 
these  groups  are  at  increased  risk  of 
expeiiencing  the  above  effects.  Such 
groups  at  increased  risk  include  active 
children  and  outdoor  workers  who 
regularly  engage  in  outdoor  activities 
that  involve  heavy  levels  of  exertion 
during  short-teim  periods  of  elevated 
ambient  Ch  levels  or  moderate  levels  of 
exertion  during  prolonged  periods  of 
elevated  ambient  O3  levels.  Exertion 
increaMS  the  amount  of  O3  entering  the 
airways  and  can  cause  Ch  to  penetrate 
to  peripheral  regions  of  the  lung  where 
limg  tissue  is  more  likely  to  be 
damaged.  Secondly,  individuals 
characterized  as  having  preexisting 
respiratory  disease  (e.g.,  asthma  or 
chronic  obstructive  lung  disease),  while 
not  necessarily  more  responsive  than 
healthy  individuals  in  tenns  of  the 
magnitude  of  puhnonary  function 
decrements  or  symptomatic  responses, 
may  be  at  increased  risk.  That  is,  the 
impact  of  Oa-induced  responses  on 
already-compromised  respiratory 
systems  may  more  noticeably  impair  an 
individual's  ability  to  engage  in  normal 
activity  or  may  be  more  hkely  to  result 
in  increased  self-medication  or  medical 
treatment.  It  is  recognized  that 
limitations  on  using  such  individuals  in 
experimental  studies  have  prevented  a 
more  complete  assessment  of  the  full 
range  of  potential  responses  to  Oa  or 
their  health  significance  in  such 
individuals.  Finally,  some  individuals 
are  unusiially  responsive  to  O3  relative 
to  other  individuals  with  similar  levels 
of  activity  or  with  a  similar  health  statiis 
and  may  experience  much  greater 
functional  and  symptomatic  effects  from 
exposure  to  O3  than  the  average 
individual  response.  The  mechanisms 
and  characteristics  responsible  for 
increased  sensitivity  to  O3  exposiire 
have  not  been  defined;  thus,  it  is  not 
clear  whether  these  "hyperresponders" 
constitute  a  population  subgroup  with  a 
specific  risk  factor  or  simply  represent 
the  upper  end  of  the  Os  response 
distributions  within  the  general  and  at- 
risk  populations. 

In  making  judgments  as  to  when  the 
effects  discussed  above  become 
significant  enough  that  they  should  be 
Regarded  as  adverse  to  the  health  of 
individuals  in  these  sensitive 
populations,  the  Administrator  has 
lotjied  to  guidelines  pubUshed  by  the 
American  Thoracic  Society  (ATS)  and 
the  advice  of  CASAC  While  recognizing 
that  perceptions  of  "medical 
significance"  and  "normal  activity"  may 
differ  among  physicians,  lung 
physiologists,  and  experimental 
subjects,  the  ATS  (1985)  defined 


adverse  respiratory  health  effect  as 
"medically  significant  physiologic  or 
pathologic  changes  generally  evidenced 
by  one  or  more  of  the  foUowingKl) 
Interference  with  the  normal  activity  of 
the  affected  person  or  persons,  (2) 
episodic  respiratory  ilhiess,  (3) 
incapacitating  illness,  (4)  permanent 
respiratory  injury,  and/or  (5)  progressive 
respiratory  dysfunction."  Hxmian  health 
effects  for  which  clear,  causal 
relaticmships  with  exposure- to  Oj  have 
been  demonstrated  (e.g.,  functional  and 
symptomatic  responses)  fall  into  the 
first  category  listed  in  the  ATS 
definition.  Human  health  effects  for 
which  statistically  significant 
associations  have  been  reported  in 
epidemiology  studies  fall  into  the 
second  and  third  categories.  These  more 
serious  effects  include  respiratory 
illness  that  may  require  medication 
(e.g.,  asthma),  but  not  necessarily 
hospitalization,  as  well  as  emergency 
room  visits  and  hospital  admissions  for 
acute  occvurences  of  respiratory 
morbidity.  Human  health  effects  for 
which  associations  have  been  suggested 
but  not  conclusively  demonstrated  fall 
primarily  into  the  last  two  categories. 
Evidence  of  these  most  serious  health 
endpoints  for  Ch  comes  from  studies  of 
effects  in  laboratory  animals,  which  can 
be  extrapolated  to  humans  only  with  a 
significant  degree  of  imcertainty,  and 
from  human  epidemiological  studies. 

Application  of  these  guidelines,  in 
particular  to  the  least  serious  category  of 
effects  related  to  ambient  Oa  exposiues. 
involves  judgments  about  which 
medical  experts  on  the  CASAC  panel 
and  public  commenters  have  expressed 
a  diversity  of  views.  To  help  frame  such 
judgments,  the  EPA  staff  defined 
gradations  of  individiial  functional 
responses  (e.g.,  decrements  in  forced 
expiratory  volume  (FEVi),  increased 
airway  responsiveness],and 
symptomatic  responses  (e.g..  cough, 
chest  pain.  >vheeze),  together  with 
judgments  as  to  the  potential  impact  on 
individuals  experiencing  varying 
degrees  of  severity  of  these  responses. 
These  gradations  and  impacts, 
sununarized  below,  are  discussed  in  the 
Criteria  Document  (Chapter  9)  and  Staff 
Paper  (section  V.F,  Table  V-4a,  4b,  4c 
for  individuals  with  impaired 
respiratory  systems  and  Table  V-5a,  5b, 
5c  for  healthy  individuals)  and 
incorporate  significant  input  from  the 
CASAC  panel  of  medical  experts.  The 
CASAC  panel  expressed  a  consensus 
view  that  these  "criteria  for  the 
determination  of  an  adverse 
physiological  response  was  reasonable" 
(Wolff.  1995b). 

For  individuals. with  impaired 
respiratory  Systems,  small  functional 


respcuises  (e.g..  FEV|  decrements  of  3% 
to  :£10%,  increased  nonspecific 
bronchial  responsiveness  <100%, 
lasting  less  than  4  hours)  and/ or  mild 
symptomatic  responses  (e.g.,  cough  with 
deep  breath,  discomfort  jiist  noticeable 
on  exercise  or  deep  breath,  lasting  less 
than  4  hours)  would  likely  intOTfare 
with  normal  activity  (and,  therefore,  be 
considered  adverse  under  the  ATS 
guidelines)  for  relatively  few  such 
individuals  and  would  likely  result  in 
the  use  of  normal  medication  as  needed. 
Moderate  functional  responses  (e.g., 
FEVi  decrements  ^10%  but  <20%. 
increased  nonspecific  bronchial 
responsiveness  <300%,  lasting  up  to  24 
hours)  and/ or  moderate  symptomatic 
responses  (frequent  spontaneous  cough, 
marked  discomfort  on  exercise  or  deep 
breath,  wheeze  accompanied  by 
shortness  of  breath,  lasting  up  to  24 
houra)  would  likely  interfere  with 
normal  activity  for  many  such 
individuals  and  would  likely  residt  in 
additional  or  more  frequent  use  of  - 
medication.  Large  functional  responses 
(e.g.,  FEV|  decrements  ^0%,  increased 
nonspecific  bronchial  responsiveness 
>300%,  lasting  longer  than  24  hours) 
and/or  severe  symptomatic  responses 
(e.g.,  persistent  uncontrollable  cough, 
severe  discomfort  on  exercise  or  deep 
breath,  peraistent  wheeze  accompanied 
by  shortness  of  breath,  lastfhg  longer 
than  24  hours)  would  likely  interfere 
with  normal  activity  for  most  such 
individuals  and  would  likely  increase 
the  likelihood  of  seeking  medical 
treatment  or  visiting  an  emergency 
ibom. 

For  active  healthy  individuals,  it  is 
judged  that  moderate  levels  of 
functional  responses  (e.g..  FEVi 
decrements  >10%  but  <20%  lasting  up 
to  24  hoiurs)  and/or  moderate 
symptomatic  responses  (e.g.,  frequent 
spontaneous  cough,  marked  discomfort 
on  exercise  or  deep  breath,  lasting  up  to 
24  houjrs)  would  lU^ely  interfere  with 
normal  activity  (and,  therefore,  be 
considered  adverse  under  the  ATS 
guidelines)  for  relatively  few  sensitive 
individuals  in  the  at-ri^  populations  of 
concern  (active  children  and  outdoor 
woikera).  Further,  it  is  judged  that  large 
functional  responses  (e.g.,  FEVi 
decrements  >20%  lasting  longer  than  24 
houra)  and/or  severe  symptomatic 
responses  (e.g..  peraistent 
uncontrollable  cough,  severe  discomfort 
on  exercise  or  deep  breath,  lasting 
longer  than  24  houra)  would  likely 
interfere  with  normal  activity  for  many 
sensitive  individuals. 

In  judging  the  extent  to  which  such 
impacts  represent  effects  that  should  be 
re^rded  as  adverse  to  the  health  status 
of  individuals,  an  additioiud  factor  that 
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the  Administrator  has  considered  is 
whether  such  efiiscts  are  experienced 
repeatedly  by  an  individual  dxiring  the 
course  of  a  year  or  only  on  a  single 
occasion.  While  some  experts  would 
judge  single  occunences  of  moderate 
responses  to  be  a  "nuisance,"  especially 
for  healthy  individuals,  a  more  general 
consensus  view  of  the  adversity  of  s\ich 
moderate  responses  emerges  as  the 
frequency  of  occurrence  increases. 
"Hius,  the  Administrator  agrees  with  the 
judgments  presented  in  the  Staff  Paper 
that  repeated  occurrences  of  moderate 
responses,  even  in  otherwise  healthy 
individuals,  may  be  considered  to  be 
adverse  since  they  could  well  set  the 
stage  for  more  serious  illness. 

B.  Human  Exposure  and  Risk 
Assessments 

To  put  judgments  about  health  eSscts 
that  are  adverse  for  individuals  into  a 
broader  public  health  context,  the 
Administrator  has  taken  into  account 
the  results  of  human  ennwure  and  risk 
assessments.  This  broacwr  context 
includes  considerati(m,  to  the  extent 
possible,  of  the  size  of  particular 
population  groups  at  risk  for  various 
eSects,  the  likelihood  that  exposures  of 
concern  will  occur  for  individuals  in 
such  groups  under  varying  air  quality 
scenarios,  and  the  kind  and  degree  of 
uncertainties  inherent  in  assessing  the 
risks  involved.  Such  considerations 
provide  a  basis  for  judgments  about  the 
various  levels  of  risk  and  the  adequacy 
of  public  health  protection  afforded  by 
the  ciurent  NAAQS  and  alternative 
standards. 

1.  Exposure  Analyses 

The  EPA  conducted  exposure 
analyses  to  estimate  Oa  exposiues  for 
the  general  population  and  t\vo  at-risk 
populations,  "outdoor  children"  and 
"outdoor  workers,"  living  in  nine 
representative  U.S.  urban  areas.  The 
areas  include  a  significant  fraction  of 
the  U.S.  urban  population,  41.7  million 
people,  the  largest  areas  with  major  Oa 
nonattainment  problems,  and  areas  that 
are  in  attainment  with  the  current 
NAAQS.  Exposvue  estimates  were 
developed  for  a  recent  year,  as  well  as 
for  modeled  air  qiiality  that  simulated 
conditions  associated  with  attainment  of 
the  current  NAAQS  and  various 
alternative  standards.  The  exposure 
analyses  provide  estimates  of  the  size  of 
at-risk  populations  exposed  to  various 
concentrations  under  different 
regulatory  scenarios,  as  presented  in 
section  V.G  of  the  Staff  Paper  and 
siunmarized  below.  These  estimates  are 
an  important  input  to  the  risk 
assessment  summarized  in  the  next 
section. 


The  probabilistic  NAAQS  exposure 
model  for  O3  (pNEM/Cb)  used  in  these 
analyses  builds  on  earlier  deterministic 
vereions  of  NEM  by  modeling  random 
processes  within  the  exposure 
simulation.  The  pNEM/Oa  model  takes 
into  accoimt  the  most  significant  fiactora 
contributing  to  total  human  Oa 
exposure,  including  the  temporal  and 
spatial  distribution  of  people  and  O3 
concentrations  throughout  an  urban 
area,  the  variation  of  O3  levels  within 
each  microoivironment,  and  the  efiiacts 
of  exertion  (which  is  represented  by 
ventilation  rate)  on  O3  uptake  in 
exposed  individuals.  A  more  detailed 
description  of  pNEM/Oa  and  its 
application  is  presented  in  section  V.G 
of  the  Staff  Paper  and  associated 
technical  support  documents  (Johnson 
et  al.,  1994;  Johnson  et  al.,  1996  a,b: 
McCurdy,  1994a). 

The  regulatory  scenarios  examined  in 
the  exposure  analyses  include  1-hour  Oa 
standards  of  0.12  ppm  (the  current 
NAAQS)  and  0.10  ppm,  and  8-hour 
standards  of  0.07,  0.08,  and  0.09  ppm, 
the  range  of  alternative  8-hour  standards 
recommended  in-the  Staff  Paper  and 
supported  by  CASAC  as  the  appropriate 
range  for  consideration  in  this  review. 
These  analyses  used  1-  and  5-expected- 
exceedance  forms  of  the  standards  and 
are  based  on  use  of  a  single  year  of  data. 
These  estimates  were  also  vised  to 
roughly  boimd  exposure  estimates  for 
other  concentration-based  forms  of  the 
standard  under  consideration  (e.g.,  the 
second-  and  fifth-highest  daily 
maximiun  8-hour  average  Oa 
concentration,  averaged  over  a  3-year 
period)  by  using  air  quality  analyses 
that  compare  alternative  forms  of  the 
standard,  as  presented  in  Section  IV  and 
Appendix  A  of  the  Staff  Paper.  The 
estimated  exposures  reflect  what  would 
be  expected  in  a  typical  or  average  year 
in  an  area  just  attaining  a  given  standard 
over  a  3-year  compliance  period. 
Additional  air  quality  and  exposvue 
analyses  were  done  to  estimate  the 
exposiues  that  would  be  expected  in  the 
worst  year  of  a  3-year  compliance 
period. 

Hie  exposure  estimates  were  done  in 
terms  of  both  "people  exposed"  (i.e.,  the 
number  of  people  who  experience  a 
given  level  of  air  pollution,  or  higher,  at 
least  one  time  during  the  time  period  of 
analysis)  and  "occurrences  of  exposure" 
(i.e.,  the  number  of  times  a  given  level 
of  pollution  is  experienced  by  the 
population  of  interest).  Individual 
exposiues  were  estimated  in  terms  of 
dose,  where  dose  is  defined  as  the 
product  of  Oa  concentration  and 
ventilation  rate  over  a  defined  period. 
Distributions  of  exposure  estimates  over 
the  entire  range  of  actual  or  simulated 


ambient  Oa  concentrations  were 
developed  as  important  input  to  the  risk 
analysis,  althou^  results  also  were 
developed  in  terms  of  the  frequency  of 
exposiues  to  ambient  O3  concentrations 
above  the  lowest  Oa  concentrations  at 
which  health  effects  have  been  clearly 
associated  with  exposure  to  Oa  in 
controlled  hiunan  exposure  studies  (i.e., 
0.12  ppm,  1-hour  average,  and  0.08 
ppm,  8-hour  average,  respectively). 

Key  observations  important  in 
comparing  estimated  exposvu«s 
associated  with  attainment  of  the 
current  NAAQS  and  alternative 
standards  under  consideration  include: 

(1)  Children  who  are  active  outdoora 
(representing  approximately  7%  of  the 
population  in  the  study  areas)  appear  to 
be  the  at-risk  population  group 
examined  with  the  highest  percentage 
and  number  of  individuals  exposed  to 
O3  concentrations  at  and  above  which 
there  is  evidence  of  health  effects, 
particularly  for  8-hoiu-  average 
exposures  at  moderate  exertion  to  O3 
concentrations  ^.08  ppm. 

(2)  On  both  an  absolute  number  and 
a  percentage  basis,  exposure  estimates 
are  higher  for  the  8-hour  average  effects 
level  of  0.08  ppm  at  moderate  exertion 
than  for  the  1-hour  average  effects  level 

'  of  0.12  ppm  at  heavy  exertion. 

(3)  Estimated  exposiues  above  these 
effects  outpoints,  even  on  a  percentage 
basis,  vary  significantly  across  the  urban 
areas  examined  in  this  analysis. 
However,  general  patterns  of  exposure 
can  be  seen  in  comparing  the  current 
NAAQS  and  alternative  standards, 
particularly  in  locddng  at  the  seven 
current  nonattainment  areas  examined. 
For  example,  for  estimates  of  the  mean 
percent  of  outdoor  children  exposed  to 
8-hoiu'  average  Oa  concentrations  20.08 
ppm  while  at  moderate  exertion,  the 
following  patterns  are  seen:  the  range  of 
estimates  associated  with  the  ctirrent  1- 
hoiu  NAAQS  is  approximately  1-21%, 
dropping  to  approximately  <3%  for  a . 
0.10  ppm  1-hoUr  standard.  For 
alternative  8-hour  standards  (of  the 
same  1-expected-exceedance  form  as  the 
current  NAAC^),  the  estimated  ranges 
of  mean  percentages  of  outdoor  children 
exposed  are  approximately  3-7%  for  a 
0.09  ppm  standard,  0-1.3%  for  a  0.08 
ppm  standard,  and  from  essentially  0  in 
most  areas  to  <0.1%  for  a  0.07  ppm 
standard. 

(4)  In  general,  there  are  relatively 
small  differences  in  comparing  the 
distributions  of  S-hoiu  exposiu« 
estimates  for  outdoor  children 
associated  with  1-end  5-expected 
exceedance  forms  of  any  given 
alternative  standard,  although  at 
particvilar  outpoints  on  the  distribution. 
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difiiBrences  between  tbew  two  fonns  can 
appear  to  be  significant  in  some  areas. 

[5)  Based  on  comparisons  of  air 
quality  distributions,  estimated 
exposures  are  generally  comparable  for 
8-hour  standards  with  5-expected- 
exceedance  and  fifth  highest  daily 
TTmvimiiin  concentration  forms.  In  either 
case,  exposure  estimates  for  the  worst 
year  of  a  3-year  compliance  period 
would  be  higher  than  for  the  average  or 
typical  year,  with  the  magnitude  of  the 
aiBmeace  varying  across  areas.  For 
example,  for  an  8-hovir,  0.08  ppm 
standard  of  either  form,  about  95%  of 
current  nonattainment  areas  would  have 
10  or  fewer  exceedances  of  the  0.08  ppm 
level  in  the  worst  year,  compared  to  an 
average  of  less  than  5  exceedances  in 
the  t^ical  year.  Exposures  estimated  for 
a  year  in  which  there  were  10 
exceedances  of  the  0.08  ppm  level 
would  be  roughly  comparable  to  the 
exposures  estimated  to  occur  upon 
attainment  in  a  typical  year  of  a  0.09 
ppm,  8-hour  standard,  with  1-  to  5- 

Xcted-exceedance  forms, 
taking  these  observations  into 
account,  the  Administrator  and  CASAC 
recognize  the  uncertainties  and 
limitations  associated  with  such 
analyses,  including  the  conaderable. 
but  unquantifiable,  degree  of 
uncertainty  associated  with  a  nimiber  of 
important  inputs  to  the  exposure  modeL 
A  key  uncertainty  in  model  inputs 
results  firom  the  availability  of  only  a 
limited  human  activity  database,  with 
regard  to  both  the  nimiber  of  subjects 
who  contributed  daily  activity  diary 
data  and  the  short  time  periods  over 
which  subjects  recorded  their  daily 
activity  patterns.  Hiese  limitatians  may 
not  adequately  account  for  day-to-day 
repetition  of  activities  common  to 
cMldren,  such  that  the  number  of 
people  who  experience  multiple 
occurrences  of  high  exposure  levels  may 
be  imderestimated.  Small  sample  size 
also  limits  the  extent  to  which 
vratilation  rates  associated  with  various 
activities  may  be  representative  of  the 
population  group  to  which  they  are 
applied  in  the  model.  In  addition,  the 
air  quality  adjustment  procedure  used  to 
simulate  air  quality  distributions 
associated  with  attaining  alternative 
standards,  while  based  on  statistical 
analyses  of  empirical  data,  incorporates 
significant  uncertainty,  especially  when 
applied  to  areas  requiring  very  large 
reductions  in  air  quaUty  to  attain  the 
ahemative  standards  examined  or  to 
areas  that  are  now  in  attainment  with 
the  current  NAAQS.  A  more  complete 
discussion  of  these  uncertainties  and 
limitations  is  presented  in  the  Staff 
Paper  and  the  technical  support , 
docimients  (JohnscHi  et  al.,  1996a,b). 


2.  Risk  Assessment 

The  EPA  conducted  an  assessment  of 
health  risks  for  several  categories  of 
respiratory  effects  associated  with 
attainment  of  alternative  1-  and  8-hour 
03  NAAQS  and  utnder  a  recent  year  of 
air  quality  ("as  is"  air  quality).  The  Ch 
health  risk  assessment  considers  the 
same  alternative  air  quality  scenarios 
and  the  same  nine  uit>an  areas  that  were 
examined  in  the  himian  exposure 
analyses  described  above. 

The  objective  of  the  risk  assessment 
was  to  estimate  the  magnitude  of  risks 
to  population  groups  believed  by  EPA 
and  CASAC  to  be  at  greatest  risk  either 
due  to  increased  exposures  (i.e.,  outdoor 
children  and  outdoor  workws)  or 
increased  susceptibility  (e.g., 
astlmiatics)  while  chai^erizing,  as 
explicitly  as  possible,  the  range  and 
implications  of  uncertainties  in  the 
existing  scientific  database.  While  the 
risk  estimates  are  subject  to 
uncertainties  as  discussed  below  and 
shotild  not  be  viewed  as  demonstrated 
health  impacts,  EPA  believes  they  do 
represent  reas<Hiable  estimates  as  to  the 
possible  extent  of  risk  for  these  efiiacts 
given  the  available  information. 
Although  it  does  not  cover  all  health 
efiiscts  caused  by  O3,  the  risk  assessment 
was  intended  as  a  tool,  together  with 
other  information  presented  in  the  Staff 
Paper  and  in  the  revised  Criteria 
Document,  to  aid  the  Administrator  in 
judging  which  alternative  O3  NAAQS 
would  reduce  risks  suffidendy  to 
protect  public  health  with  an  adequate 
margin  of  safety. 

The  health  risk  assessment  builds 
upon  the  earlier  Oa  NAAQS  healdi  risk 
assessment  work  developed  during  the 
previous  review  of  the  standard,  llie 
health  risk  model  takes  into  account  (1) 
concentration-response  or  exposure- 
response  relationships  used  to 
characterize  various  respiratory  effects 
of  O3  exposure,  (2)  distributions  of  Qj  1- 
hour  and  8-hour  daily  maximum 
concentrations  upon  attaiimient  of 
alternative  NAAQS  obtained  from  the 
pNEM/Oa  analyses  described  above,  and 
(3)  distributions  of  popiilation  exposure, 
in  terms  of  both  the  number  of 
individuals  in  the  general  population, 
outdoor  workers,  and  outdoor  children 
exposed  and  the  niunber  of  occurrences 
of  exposure,  upon  attainment  of 
alternative  O3  NAAQS,  obtained  from 
the  O3  exposure  analyses.  A  more 
detailed  description  of  the  risk  ^, 

assessment  methodology  and  its   - 
application  is  presented  in  Section  V.H 
of  the  Staff  Paper  and  associated 
technical  support  document  (Whitfield 
etaL,  1996).  •  -« 


a.  Advene  Lung  Function  and 
Respiratory  Symptom  Responses       ''' 

Risk  estimates  have  heea  developed 
for  several  of  the  respiratory  effects 
observed  in  controlled  human  exposure 
studies  to  be  associated  with  Oa 
exposure.  These  include  lung  function 
decrements  (measured  as  chuiges  in 
FEVi)  and  moderate  or  severe  pain  on 
deep  inspiration  (PDI).  Each  of  the 
effects  is  associated  with  a  particular 
averaging  time  and,  for  most  of  the  acute 
(1-  to  8-hour)  responses,  effects  also  are 
estimated  separately  for  specific 
ventilation  ranges  [measiued  as 
equivalent  ventilation  rate  (EVR)]  that 
correspond  to  the  EVR  ranges  observed 
in  the  health  stiidies  used  to  derive 
exposure-response  relationships. 

An  efiisct,  or  endpoint,  can  be  defined 
in  terms  of  a  measure  of  biological 
response  and  the  amount  of  change  in 
that  measuire  thought  to  be  of  concern. 
For  lung  function  decrements,  estimates 
are  provided  for  the  lower  end, 
midpoint,  and  upper  end  of  the  range  of 
response  that  might  be  considered  an 
adverse  health  effiect  (i.e.,  210, 15,  or 
20%  FEV]  decrements)  as  discussed  in 
ILA.3  above.  For  acute  symptomatic 
effects,  estimates  are  provided  for 
responses  that  EPA  considers  to  be  of 
most  concern  (e.g..  moderate  and  severe' 
PDI).  Due  to  limitaticms  in  the  available 
data,  the  risk  assessment  provides 
estimates  only  for  each  individual 
health  endpoint  rather  than  various 
combinations  of  functional  and 
symptomatic  responses. 

The  acute  exposure-response 
relationships  developed  were  based  on 
the  rlinirAl  studies  and  were  applied  to 
"outdoor  children,"  "outdoor  workers," 
and  the  general  population.  While  these 
specific  rliniral  studies  only  included 
adults  aged  18-35,  findings  fit>m  other 
rliniral  studies  and  summer  camp  field 
studies  in  at  least  six  different  locations 
in  the  noiUieast  United  States.  Canada, 
and  Southern  California  indicate 
changes  in  lung  function  in  healthy 
children  similar  to  those  observed  in 
healthy  adults  exposed  to  O3  imder 
controlled  chamber  conditions. 

While  different  risk  measures  are 
provided  by  the  Qj  health  risk 
assessment,  EPA  has  focused  on 
"headcount  risk"  estimates.  Headcount 
risk  provides  estimates  of  both  the 
number  of  people  affected  and  the 
number  of  incidences  of  a  given  health 
effect,  considering  individuals'  personal 
exposures  as  they  go  about  their  daily 
activities  (e.g.,  &x>m  indoors  to  outdoors, 
moving  from  place  to  place,  and 
engaging  in  activities  at  different 
exertion  levels). 


f  ' 
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A  ma.\ot  input  to  the  headoount  risk 
model  is  the  series  of  population 
exposure  distributions  for  the 
alternative  NAAQS  analyzed.  Using 
available  exposure  estimates',  risk 
estimates  were  calculated  for  the  nine 
urban  areas  examined  in  the  exposure 
analysis.  For  8-hour  exposures  under 
moderate  exertion,  outdoor  children 
represent  the  population  group 
experiencing  the  greatest  exposure,  and, 
therefore,  this  population  also  has  the 
highest  risk  estimates  in  tenns  of  the 


percent  of  the  population  estimated  to 
respond.  Therefore,  this  summary  of 
results  focuses  on  the  risk  estimates  fot 
outdoor  children.  Whitfield  et  al.  (1996) 
presents  reeuks  of  the  headcoimt  risk 
estimates  for  each  of  the  nine  urban 
areas  for  outdoor  children  and  outdoor 
workers. 

Table  1  presents  a  summary  of  risk 
estimates  for  8-hour  and  1-hour  health 
endpoints  for  outdoor  children  upon 
attainment  of  alternative  8-hour.  1-  and 
5-expected  exceedance  standards  and 


the  current  0.12  ppm.  1-hour  standard. 
The  risk  estimates  in  Table  1  are  for 
e^Bcts  associated  with  exposure  imder    . 
moderate  exertion.  These  risk  estimates 
represent  an  aggregate  estimate  for  the 
nine  urban  areas  examined;  an  aggregate 
estimate  is  presented  since  there  is 
significant  variability  in  this  risk 
measure  across  the  areas.  The       < 
uncertainty  in  these  risk  estimates 
associated  with  sample  size 
considerations  is  charactoized  by  the 
90  pncentile  credible  intervals  shown. 


Table  i.— Percent  of  CXjtdoor  Children  Estih/iated  to  Experience  Various  Health  Effects  i  or  More  Times 
PER  Year  Associated  With  8-  and  1-Hour  Ozone  Exposures  Upon  Attaining  Alternative  Standards' 


ARemalive  standaids 


Level 


Averaging  time  and  fofm 


Pulfnonary  fun^on 
decrements.  FEVi 
^15%  asaocialBd 
wMh  8-hour  expo- 


Pulmonary  function 
deCTemente,  FEVi 
220%  associated 
witii  8-tKMjr  expo- 
sures 


Moderate  or  severe 
pain  on  deepinspi- 


viMi  1-hour  expo- 
sures 


0.07  ppm 
0.08  ppm 
0.09  ppm 
0.12  ppm 


84wur.  1  expected  exceedance 


8-hour.  1  expected  exceedance  — 

OHiuur.  o  ex^^^H^c  exuo^KjMiM^j^  ..................•......•.....••.••......•< 

84iour.  1  expected  exceedance  ..._................„ »„ 

8-hour,  5  expected  exceedances — . ^~ 

1-hour,  1  expected  exceedance — 


M 
-(1.0-6.6) 
5.1  (2.2-9.6) 
6.7(3.3-11.9) 
7.7  (3.3-13.3) 
9.5  (5.1-15.9) 
8.3  (8.2-14.2) 


0.4(0.1-1.8) 

1.4(0.S-3.7) 
2.3  (0.8-6J3) 
2.7(1.0-6.1) 
3J(1.&-7j9) 
3.0(1.1-6.6) 


0.3(0X)1-1.9) 

0.6  (0.06-2.7) 
0.8(0.1-32) 
0.9  (0.1-3.5) 
1.3  (0.2-4.2) 
1.0(0.1-3.6) 


'Estim^es  represent  aggregate  results  tor  9  \Mben  areas  examined.  The  total  numt)er  of  outdoor  children  residing  in  the  9  uiben 
3.1  miion.  ^ 

**90%credWeinten«l.  .- V  _ 


was 


Key  observations  important  in 
comparing  estimated  health  risks 
associated  with  attaiiunent  of  the 
current  NAAC^  and  alternative 
standards  under  consideration  include: 

(1)  On  both  an  absolute  number  and 
a  percenteige  basis,  risk  estimates  are 
higher  for  efiects  associated  with  8-hoiu 
exposures  imder  moderate  exertion  than 
for  efiiects  associated  with  1-hour 
exposures  under  heavy  exertion. 

(2)  Reflecting  a  continuum  of  risk, 
there  is  a  decreasing  trend  in  the 
median  estimates  of  the  population 
estimated  to  experience  the  lung 
function  and  symptomatic  responses  as 
one  moves  along  die  range  of  alternative 
8-hour  average.  1-expected  exceedance 
standards  under  consideration.  For 
example,  based  on  the  aggr^ate  risk 
estimates  simunarized  in  Table  1,  the 
median  percent  of  outdoor  children 
estimated  to  experience  FEVi 
decrements  greater  than  15%  is  reduced 
from'about  7.7%  for  a  0.09  ppm.  8-hour 
standard  to  about  5.1%  for  a  0.08  ppm. 
8-hour  standard.  Attaining  a  0.07  ppm. 
8-hour  standard  results  in  a  further 
reduction  to  about  3.0%  of  outdoor 
children  estimated  to  experience  this 
effect. 

(3)  In  general,  the  difierences  in  risk 
estimates  for  outdoor  children 
associated  with  1-  and  5-expected 
exceedance  standards  set  at  the  same 


standard  level  are  relatively  modest 
wittiin  the  continuiun  of  risk.  For 
example,  the  risk  estimates  for  lung 
function  decrements  ^15%  associated 
with  a  5-expected  exceedance  standard 
set  at  0.08  ppm  fall  between  the  risk 
estimates  for  the  0.08  and  0.09  ppm, 
1-expected  exceedance,  8-hour 
standards.  Similarly,  the  risk  estimates 
for  a  5-expected  exceedance  standard 
set  at  0.09  ppm  fall  between  the  risk 
estimates  for  the  0.09  and  0.10  ppm,  1- 
expected  exceedance,  8-hour  standards. 
The  risk  estimates  for  the  current  0.12 
ppm,  1-hour  standard  fall  between  the 
risk  estimates  for  the  0.09  ppm,  1-  and 
5-expected  exceedance  standards. 

(4]  Multiple  occiuronces  of  lung 
function  decrements  ^15%  and  >20% 
associated  with  8-hoiu-  exposures  under 
moderate  exertion  are  estimated  to 
occin  for  outdoor  children  upon 
attaiiunent  of  any  of  the  alternative  1-  or 
8-hour  standards  analyzed.  The  average 
seasonal  numbere  of  occurrences  per 
responder  across  the  luban  areas 
included  in  the  analysis  range  from  four 
to  about  nine  for  lung  function 
decrements  ^15%  and  from  two  to  about 
five  for  lung  function  decrements 
>20%,  such  that  some  individuals  will 
experience  more  frequent  occvurences  of 
effects  during  the  Os  season,  whereas 
othere  will  experience  fewer 


occurrences  than  the  average  in  any 
given  area. 

(5)  Based  on  comparisons  of  air 
quidity  distributions,  risk  estimates  are 
generally  comparable  between  8-hour 
standards  with  5-expected  exceedances 
or  fifth-highest  daily  maximum 
concentration  forms.  As  noted  in  the 
previous  discussion  of  the  exposure 
estimates,  for  either  form  the  worst  year 
of  a  3-year  compliance  period  would  be 
higher  than  for  the  average  or  typical 
year.  For  example,  about  95%  of  current 
nonattaiiunent  areas  meeting  either  form 
of  an  8-hour,  0.08  ppm  standard  would 
have  10  or  fewer  exceedances  in  the 
worst  year,  compared  to  an  average  of 
less  than  five  exceedances  in  a  typical 
year.  Risk  estimates  for  a  year  in  which 
there  were  10  exceedances  of  0.08  ppm, 
8-hour  average  vary  from  urban  area  to 
urban  area  but  Ml  between  the  risk 
estimates  for  a  5-expected  exceedance 
standard  of  0.08  ppm  and  a  5-expected 
exceedance  standard  set  at  0.09  ppm. 

The  EPA  beUeves.  and  CASAC 
concurred,  that  the  models  selected  to 
estimate  exposure  and  risk  are 
appropriate  and  that  the  methods  used 
to  conduct  the  health  risk  assessment 
represent  the  state  of  the  art. 
Nevertheless,  the  Administrator  and 
CASAC  recognize  that  there  are  many 
uncertainties  inherrait  in  such  analyses. 
The  resulting  ranges  of  quantitative  risk 
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"estimates  do  not  reflect  all  of  the 
uncertainties  associated  with  the 
numerous  assumptions  inherent  in  such 
analyses  (Wolff,  1995b).  Some  of  the 
most  important  caveats  and  limitations 
concerning  the  health  risk  assessment 
for  lung  function  and  respiratory 
symptom  endpoints  include:  (1)  The 
uncertainties  and  limitations  associated 
with  the  exposure  analyses  discussed 
above,  (2)  the  extrapolation  of  exposiu«- 
response  functions  below  the  lowest- 
obsOTved-effects  levels  to  an  estimated 
background  level  of  0.04  ppm,  and  (3) 
the  inability  to  account  for  some  factors 
which  are  known  to  affect  the  exposure- 
response  relationships  (e.g.,  assigning 
children  the  same  symptomatic 
response  rates  as  otNserved  for  adults 
and  not  adjusting  response  rates  to 
reflect  the  increase  and  attenuation  of 
responses  that  have  been  observed  in 
studies  of  lung  function  and  symptoms 
upon  repeated  exposures).  A  more 
complete  discussion  of  assumptions  and 
imcertainties  is  contained  in  the  Staff 
Paper  and  in  the  technical  support 
document  (Whitfield  et  al.,  1996). 

b.  Excess  Respiratory-Related  Hospital 
Admissions 

As  discussed  earlier  in  this  notice, 
several  epidemiology  studies,  mainly 
conducted  in  the  northeastern  portion  of 
the  U.S.  and  southeastern  Canada,  have 
reported  excess  daily  respiratory-related 
hospital  admissions  associated  with 
elevated  O3  levels  diuing  the  O3  season. 
To  gain  insight  into  the  possible  impact 
of  just  attaining  alternative  1-  and  8- 
hour  O3  standards,  EPA  has  developed 
a  risk  model  for  this  endpoint.  The 
model  is  based  on  the  regression 
coe£Bcient  (and  the  corresponding 
standard  error)  developed  by  Thurston 
et  al.  (1992)  for  New  York  aty  and 
estimated  daily  maximum  hourly 
average  Oa  levels  over  an  entire  season 
at  various  monitors  in  New  York  Qty 
upon  attaiiunent  of  alternative  standards 
(as  developed  for  the  pNEM/Oa 
analysis).  The  regression  coefficient 
(11.7  admissions/ppm  CVlO*  people) 
and  its  standard  error  (4.7  admissions/ 
ppm  03/ lO'  people)  were  used  to  define 
a  probabilistic  concentration-response 
relationship.  The  model  is  described  in 
more  detail  in  Whitfield  et  al.  (1996). 
One-hour  daily  maximum  O3 
concentrations  for  one  O3  season  under 
various  alternative  air  quality  standards 
were  used  to  estimate  the  n\unber  of 
excess  respiratory-related  admissions  of 
asthmatics  (i.e.,  those  attributable  to  O3 
concentrations  higher  than  background). 
The  O3  concentration-response 
relationship  developed  by  Thurston  et 
al.  (1992)  was  based  on  air  quality  data 
from  the  Queens  monitor.  Therefore,  the 


risk  estimates  based  on  the  Queens 
County  monitor  most  closely  represent 
the  air  quality  index  used  in  the  original 
study  and  are  summarized  below.  In 
each  analysis,  the  air  quality  was 
adjusted  to  just  attaining  a  particular 
standard  at  the  monitor  widi  the  highest 
O3  levels  for  the  New  York  area,  and  the 
O3  levels  were  adjusted  at  the  other 
monitors  using  the  procedures 
described  in  Johnson  et  al.  (1996a). 

Based  on  Table  V-20  in  the  Staff 
Paper,  the  hospital  admissions  model 
results  in  a  median  estimate  of  excess 
respiratory-related  admissions  for 
asthmatic  individuals  attributable  to  O3 
exposure  of  approximately  390  (with  a 
90%  credible  interval  of  approximately 
130-640)  per  year  for  the  New  York  City 
area  based  on  "as  is"  air  quality  using 
1991  data.  Just  attaining  the  ciirrent  0.12 
ppm,  1-hour  standard  is  estimated  to 
reduce  excess  hospital  admissions  to 
about  210  (with  a  90%  credible  interval 
of  70-340),  which  is  approximately  a 
50%  decrease  in  Os-induced  admissions 
due  to  concentrations  in  excess  of  the 
estimated  0.04  ppnr%stimated 
backgroimd  level.  Upon  attaining  the 
0.08  ppm,  8-hour,  1  expected 
exceedance  standard,  for  example,  the 
median  estimate  for  excess  respiratory- 
related  hospital  admissions  attributable 
to  O3  exposvire  is  further  reduced  to 
approximately  115  (with  a  90%  credible 
interval  of  approximately  of  40-1 90)? 
This  represents  a  70%  decrease  in  O3- 
induced  hospital  admissions  from  the 
"as  is"  scenario  and  about  a  45% 
decrease  from  the  current  1-hour 
standard. 

It  should  be  recognized  that  the  Oa- 
induced  excess  hospital  admissions 
represent  a  relatively  small  fraction  of 
the  overall  respiratory-related  hospital 
admissions  for  asthmatics  over  the 
seven  month  Q3  season.  Biised  on  an 
estimated  15,000  admissions  per  year 
during  the  Q}  season,  the  reduction  in 
hospital  admissions  for  asthmatics  for 
any  respiratory-related  reason  in  going 
bom  "as  is"  aii  quality  to  attaining  a 
0.08  ppm,  8-hour,  1-expected 
exceedance  standard  is  about  2%. 
Similarly,  the  reduction  from  attaining 
the  current  1-hour  standard  to  attaining 
a  0.08  ppm,  8-hoiU',  1-expected 
exceedance  standard  represents  about  a 
0.6%  decrease  in  total  respiratory 
admissions  for  asthmatics  due  to  all 
causes. 

Key  observations  important  in 
comparing  hospital  admission  risk 
estimates  associated  with  attainment  of 
the  current  NAAQS  and  alternative 
standards  under  consideration  include: 

(1)  Risk  estimates  for  excess  hospital 
admissions  for  asthmatics  attributable  to 
O3  exposures  in  excess  of  an  estimated 


backgroimd  level  of  0.04  ppm  are 
projected  to  be  significantly  reduced 
(about  45%)  under  a  0.08  ppm,  8-hour, 
1-expected  exceedance  standard 
compared  to  the  current  l-hoiv  NAAQS. 

(2)  The  excess  hospital  admissions 
risk  estimates  associated  with  1-  and  5- 
expected  exceedance  standards  set  at 
0.08  ppm  are  very  similar. 

(3)  When  viewed  from  the  perepective 
of  respiratory-related  admissions  for 
asthmatics  due  to  all  causes,  the  excess 
hospital  admissions  attributable  to  O3 
expo8iu«s  in  excess  of  an  estimated 
backgroimd  concentration  of  0.04  ppm 
constitute  a  relatively  small  portion  of 
total  admissions.  For  example, 
comparing  the  risk  estimates  associated 
with  the  current  1-hour  NAAQS  and  a 
0.08  ppm,  8-hour,  1-expected 
exceedance  standard  results  in  only 
about  a  0.6%  reduction  in  respiratory 
hospital  admissions  for  asthmatics  due 
to  all  causes. 

In  taking  these  observations  into 
account,  the  Administrator  recognizes 
the  uncertainties  and  limitations 
associated  with  the  hospital  admission 
risk  assessment.  These  include:  (1)  The 
inability  at  this  time  to  quantitatively 
extrapolate  the  risk  estimates  for  the 
New  York  Qty  area  to  other  urban  areas, 
(2)  uncertainty  associated  with  the 
underlying  epidemiological  study  that 
served  as  the  basis  for  developing  the 
concentration-response  relatioiu^p 
used  in  the  analysis,  and  (3) 
uncertainties  associated  with  the  air 
quality  adjustment  procedure  used  to 
simulate  attainment  of  alternative 
standards  for  the  New  York  Qty  area.  A 
more  complete  discussion  of  these 
uncertainties  and  limitations  is 
presented  in  the  Staff  Paper  and 
technical  support  document  (Whitfield 
et  al.,  1996). 

c.  Conclusions  on  the  Elements  of  the 
Primary.  Standard 

In  selecting  a  primary  standard  for  O3. 
the  Administrator  must  specify:  (1) 
Averaging  time,  (2)  O3  concentration 
(i.e..  level),  and  (3)  form  (i.e.,  the  air 

Duality  statistic  to  be  used  as  a  basis  for 
etermining  compliance  with  the 
standard).^  All  three  of  these  elements 
are  necessary  to  define  a  standard. 
Based  on  the  assessment  of  relevant 
scientific  and  technical  information  in 
the  Criteria  Document,  section  VI  of  the 
Staff  Paper  outlines  a  number  of  key 
factore  to  be  considered  in  specifying 
each  of  these  elements,  as  well  as 
reconunendations  to  focus  consideration 
on  a  discrete  range  of  options  for  each 


'  This  review  tocuMd  only  on  a  standard  for  Oj. 
as  tlia  moat  appropriata  auirogata  for  photochamical 
Qxidanta. 
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element.  The  factors  reflect  an 
integration  of  information  on  acute  and 
chronic  health  effects  associated  with 
exposure  to  ambient  Oj;  expert 
judgments  on  the  adversity  of  such 
efilKts'for  individualsr  and  policy 
Judgments,  informed  by  air  quality 
analyses  and  quantitative  ri^ 
assessment  when  possible,  as  to  the 
point  at  which  risks  would  be  reduced 
sufficiently  to  achieve  protection  of 
public  health  with  an  adequate  margin 
of  safety. 

This  approach  to  selecting  a  proposed 
primary  standard  was  endorsed  by 
members  of  CASAC  (Wolff,  1995b). 
particularly  through  their  advice  to  the 
Administrator  that  "EPA's  risk 
assessments  must  play  a  central  role  in 
identifying  an  appropriate  level"  and 
their  recognition  that  the  selection  of  a 
specific  concentration  and  form  "is  a 
poUcy  judgment."  Further,  it  was  the 
consensus  view  of  CASAC  that  the 
ranges  of  levels  (0.07  to  0.09  ppm)  and 
forms  (1  to  5  exceedances) 
recommended  in  the  Staff  Paper  were 
appropriate. 

Thus,  the  Administrator  has  focused 
her  consideration  on  the  recommended 
options  and  key  factors  outlined  in  the 
Staff  Paper.  The  considerations  that 
were  most  influential  in  the  ^ 

Administrator's  selection  of  each    ^  '  ^ 
specific  element  of  the  proposed 
standard  are  outlined  below.       "      ^    . 

1.  Averaging  Time 

The  Administrator  concurs  with  the 
unanimous  recommendation  of  CASAC 
(Wolff,  1995b)  "that  the  present  1-hr 
Standard  be  eliminated  and  replaced 
with  an  8-hr  standard,"  and  that  more 
research  is  needed  to  resolve 
uncertainties  about  potential  chronic 
effects  before  appropriate  consideration 
can  be  given  to  establishing  a  long-term 
(e.g.,  seasonal  or  annual)  standard. 
These  judgments  are  supported  by  the 
following  key  observations  and 
conclusions: 

(1)  The  1-hour  averaging  time 
specified  in  the  current  NAAQS  was 
originall]^  selected  primarily  on  the 
basis  of  health  effects  associated  with 
short-term  (i.e.,  1-  to  3-hour)  exposures, 
with  qualitative  consideration  given,  to 
preliminary  information  on  potential 
associations  with  longer  exposure 
periods. 

(2)  Substantial  new  health  effects 
information  available  for  consideration 
in  this  review  demonstrates  associations 
between  a  wide  range  of  health  effects 
and  prolonged  (i.e.,  6-  to  8-hours) 
exposiues  below  the  level  of  the  current 
1-hour  NAAOS. 

(3)  Results  from  the  quantitative  risk 
analyses  show  that  attaining  a  standard 


with  a  1-hour  averaging  time  reduces 
the  risk  of  experiencing  health  effects 
associated  with  both  1-hour  and  8-ho\ir 
exposures.  Likewise,  attaining  an  8-hour 
standard  reduces  the  risk  of 
experiencing  health  effiscts  associated 
with  both  8-hour  and  1-hour  exposures. 
Thus,  reductions  in  risks  from  both 
short-term  and  prolonged  exposxues  can 
be  echieved  through  a  primary  standard 
with  an  averaging  time  of  either  1  or  8 
hours.  As  a  reeidt.  establishment  of  both 
l-ho\ir  and  8-hour  standards  would  not 
be  necessary  to  reduce  risks  associated 
with  the  full  range  of  observed  acute 
health  effects. 

.  (4)  The  8-hour  averaging  time  is  more 
directly  associated  with  health  effects  of 
concern  at  lower  O3  concentrations  than 
is  the  1-hour  averaging  time.  It  was  thus 
the  consensus  of  CASAC  "that  an  8-hr 
standard  was  more  appropriate  for  a 
himian  health-based  standard  than  a  1- 
hr  standard."  (Wolff,  1995b) 

(5)  While  there  is  a  large  animal 
toxicology  database  providing  clear 
evidence  of  associations  between  long- 
term  (e.g.,  from  several  months  to  years) 
exposures  and  lung  tissue  damage,  with 
additional  evidence  of  reduced  lung 
elasticity  and  accelerated  loss  of  lung 
function,  there  is  not  corresponding 
evidence  for  humans.  Moreover,  the 
state  of  the  science  has  not  progressed 
sufficiently  to  permit  quantitative 
extrapolation  of  the  animal-study 
findings  to  humans.  Thus,  the 
Administrator  concludes  that' 
consideration  of  a  separate  long-term  O3 
stemdard  is  not  appropriate  at  tiiis  time. 
As  disciissed  below,  however,  the 
Administrator  has  considered  the 
possibility  of  long-term  effects  in 
selecting  the  level  of  the  standard, 
which  will  provide  protection  against 
such  effects  to  the  extent  they  may 
occur  in  humans,  by  lowering  overall  air 
quality  distributions  and,  thus,  reducing 
cumulative  long-term  exposvires. 

2.  Level 

The  Administrator's  consideration  of 
an  appropriate  level  for  an  8-hour 
standard  to  protect  public  health  with 
an  adequate  margin  of  safety  necessarily 
reflects  a  recognition,  as  emphasized  by 
CASAC,  that  it  is  likely  that  "O3  may 
elicit  a  continuimi  of  biological 
responses  down  to  background 
concentrations"  (Wolff,  1995b).  Thus,  in 
the  absence  of  any  discernible 
threshold,  it  is  not  possible  to  select  a 
level  below  which  absolutely  no  effects 
are  likely  to  occur.  Nor  does  it  seem 
possible,  in  the  Administrator's 
judgment,  to  identify  a  level  at  which  it 
can  be  concluded  with  confidence  that 
no  "adverse"  effiscts  are  likely  to  occur. 
In  such  a  case,  as  CASAC  has  advised. 


the  traditional  paradigm  for  standard- 
setting  cannot  be  applied  in  the  usual 
way.  and  assessments  of  risk  "must  play 
a  central  role  in  identifying  an 
appropriate  level"  (Wolff.  1995b).  Thus, 
the  Administrator's  task  becomes  one  of 
attempting  to  select  a  standard  level  that 
will  reduce  risks  sufficiently  to  protect 
pubUc  health  with  an  adequate  margin 
of  safety,  since  a  zero-risk  standard  is 
neither  possible  nor  required  by  the  Act 
Consequently,  as  CASAC  reco^iized, 
"the  selection  of  a  specific  level  *  *  * 
is  a  policy  judgment"  (Wolff,  1995b). 
The  Administrator's  poUcy  judgment  on 
the  level  of  the  proposed  standard  is 
framed  by  the  above  considerations  and 
informed  by  the  following  key 
observations  and  conclusions: 

(1)  During  the  last  review  of  the  O3 
criteria  and  standards,  the  CASAC 
concluded  that  the  existing  1-hour 
standard  set  at  0.12  ppm  O^  provided 
"Uttle,  if  any,  margin  of  safety,"  and  the 
upper  end  of  the  range  of  consideration 
for  a  1-hour  standard  s}^ould  be  0.12 
ppm  (McClellan,  1989).  In  addition, 
several  membere  of  the  CASAC  panel 
recommended  that  consideration  should 
be  given  to  a  lower  1-hour  level  of  0.10 
ppm  to  offer  some  protection  against 
effects  for  which  thei^  was  preliminary 
information  at  that  time  of  associations 
with  8-hour  exposures  to  O3. 

Regarding  currently  available 
evidence  of  03-related  effects: 

(2)  Based  on  a  significant  body  of 
information  available  since  the  last 
review,  there  is  now  clear  evidence  from 
human  clinical  studies  that  O3  effects  of 
concern  ar^  associated  with  the  8-hour 
exposures  tested.  Studies  were  done  at 
8-hour  exposure  levels  of  0.12,  0.10,  and 
0.08  ppm).  This  includes  evidence  of 
the  following  statistically  significant 
responses  at  6-  to  8-hour  exposvires  to 
the  lowest  concentration  evaluated,  0.08 
ppm  O3.  at  moderate  exertion:  lung 
function  decrements,  respiratory 
symptoms  (e.g.,  cough,  pain  on  deep 
inspiration),  nonspecific  bronchial 
responsiveness,  and  biochemical 
indicators  of  pulmonary  inflammation. 
Field  studies  provide  evidence  of 
similar  functional  and  symptomatic 
effects  at  ambient  O3  exposures  that  are 
consistent  with  the  clinical  findings. 
Laboratory  animal  studies  provide 
supporting  evidence  of  O3- induced 
biochemical  indicators  of  inflammation 
and  functional  changes. 

(3)  Numerous  epidemiological  studies 
have  reported  excess  hospital 
admissions  and  emergency  department 
visits  for  respiratory  causes  (for 
asthmatic  individuals  and  the  general 
population)  attributed  primarily  to 
ambient  O3  exposures,  including  O3 
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concentrations  below  the  level  of  the 
cuirant  standard,  with  no  discernible 
threshold  at  or  below  this  level.  The 
biological  plausibility  of  attributing 
such  efiscts  to  ambient  Os  ejqiosures  is 
supported  by  hiunan  studies  showing 
increased  nonspecific  bronchial 
responsiveness,  laboratory  animal 
studies  showing  pulmonary  changes 
that  decrease  the  effectiveness  of  the 
lung's  defenses  against  bacterial 
respiratory  infections,  and  the 
reasonable  anticipation  that  O3 
exposures  also  increase  the  risk  of 
respiratory  infections  in  humans,  based 
on  the  many  similarities  between 
animjil  and  human  defense 
mechanisms. 

(4)  Long-term  laboratory  animal 
studies  suggest  that  changes  in  lung 
biochemistry  and  structure  may,  under 
certain  circumstances,  become 
irreversible,  although  it  is  unclear 
whether  long-term  exposxues  to  ambient 
03  levels  result  in  similar  chronic  health 
effects  in  humans. 

Regarding  the  types  and  severity  of 
Os-induced  physiological  effects  that  are 
considered  to  be  adverse  to  the  health 
status  of  individuals  experiencing  such 
effects: 

(5)  With  regard  to  lung  function 
decrements  and  respiratory  symptoms, 
the  Administrator  recognizes  that  these 
Oj-induced  effects  are  transient  and 
reversible,  and  concludes  that  the  extent 
to  which  such  effects  are  adverse  to  the 
health  status  of  an  individiud  depends 
upon  the  severity,  duration,  and 
frequency  with  which  an  individual 
experiences  such  efiiects  throughout  the 
O3  season.  While  group  mean  responses 
in  rliniral  studies  at  the  lowest 
exposure  level  tested  of  0.08  ppm  are 
typically  small  or  mild  in  nature, 
responses  of  some  extremely  sensitive 
individuals  are  sufficiently  severe  and 
extended  in  diuaticm  to  be  considered 
adverse.  Thif  would  especially  be  true 
to  the  extent  that  those  individuals 
likely  to  experience  such  effects  would, 
on  average,  experience  them  several 
times  a  year. 

(6)  With  regard  to  increased  hospital 
admissions  and  emergency  room  visits, 
the  Administrator  judges  that  such 
effects  are  clearly  adverse  to 
individuals. 

(7)  With  regard  to  pulmonary 
inflammation,  the  Administrator 
recognizes  that  singular  occurrences  of 
inflammation  are  likely  reversible  and 
potentially  of  Uttle  health  significance. 
On  the  other  hand,  repeated 
inflammatory  responses  associated  with 
exposiue  to  03  over  a  lifetime  have  the 
potential  to  result  in  damage  to 
respiratory  tissue  such  that  individuals 
later  in  life  may  experience  a  reduced 


quality  of  life.  Furthemore,  there  is  the 
possiUlity  that  repeated  pulmonary 
inflammatory  responses  could  adversely 
affect  asthmatic  individiials  by  resulting 
in  increased  medication  use,  medical 
treatment,  and/or  emergency  room  visits 
and  hospital  admission. 

Accordingly,  the  Administrator  fudges 
that  repeated  exposures  to  Oa  levels  that 
produce  inflammation  of  the  limgs  are 
adverse  to  individuals  likely  to 
experience  such  exposures  over  long 
poiodsoftime. 

The  Administrator  has  considered  the 
results  of  the  exposure  and  risk  analyses 
and  the  following  key  observations  and 
conclusions  from  these  analyses  in 
putting  efiiects  considered  to  be  adverse 
to  individuals  into  a  broader  public 
health  perspective  and  making 
judgments  about  the  level  of  a  standard 
that  would  reduce  risk  sufficiently  to 
protect  public  health  with  an  adequate 
margin  of  safety: 

(8)  The  median  risk  estimates  for 
functional  and  symptomatic  effects,  as 
well  as  for  excess  hospital  admissions 
and  eme^ncy  room  visits  due  to 
respiratory  causes,  are  approximately 
the  same  or  only  marginally  smaller  for 
some  of  the  0.09  ppm  8-hour  standard 
options  evaluated  (including  those  with 
forms  ranging  from  1-  to  3-expected- 
exceedances  ')  as  compared  to  the 
current  0.12  ppm  1-hour  NAAQS  (risk 
estimates  are  somewhat  larger  for  a  0.09 

!>pm  8-hour  5-expected-exceedance 
bim  as  compared  to  the  current 
NAAQS). 

(9)  Within  any  given  urban  area, 
statistically  significant  reductions  in 
exposiuv  and  risk  associated  with 
functional  and  symptomatic  effects 
result  bean  alternative  8-hour  standards 
as  the  level  changes  from  0.09  ppm  to 
0.08  ppm  to  0.07  ppm.  These  reductions 
represent  differences  of  hundreds  of 
thousands  of  times  that  children  would 
likely  experience  such  effects  under  the 
range  of  alternative  standards 
considered  relative  to  the  ourent 
standard.''  There  are  significant  -  * 


*B*aed  oa  air  quality  comparixons,  since  riak 
estimatM  are  only  cuirentiy  available  for  the  1-  and 
S-expected-exoeeidanca  fbrma  of  a  0.09  ppm 
alandard. 

^  With  regard  to  theae  risk  analyses.  CASAC 
concluded  "that  there  is  no  'bright  line'  which 
distinguishes  any  of  the  propoaed  standards  (either 
the  level  or  the  number  of  allowable  sxceedancea) 
as  being  significantly  more  protective  of  public 
health,"  and  noted  that  the  differences  in  percent 
of  outdoor  children  responding  between  the  preaant 
standard  and  the  most  stringent  standard  "are  small 
and  their  ranges  overlap  for  all  heahh  endpoints." 
(Wolff.  199Sb)  To  addreaa  any  apparent  differences 
between  EPA's  and  CASACs  conclusions,  it  is 
important  to  note  that  EPA's  risk  analysis  report 
(Whitfield  et  aL,  19B6)  makes  clear  that  there  ai« 
$tatittlcalfy  tigniflaant  diffsnncas  in  estimated  risk 
far  aheraative  standard  levels;  whether  one  judges 


imcertainties  in  such  quantitative 
estimates,  however,  and  there  is  no 
break  point  or  bright  line  that 
differontiates  between  acceptable  and 
unacceptable  risks  within  this  range. 

(10)  Similarly,  reductions  in  hospital 
a<4i^j0«injia  and  emei^geucy  room  visits 
for  asthmatic  individiials  are  estimated 
to  occur  with  each  change  in  the  level 
of  the  standard  from  0.09  ppm  to  0.08 
ppm  to  0.07  ppm.  However,  hospital 
admissions  for  asthmatic  individuals 
associated  with  ambient  O3  exposiues 
within  the  range  of  standard  levels 
under  consideration  represent  a 
relatively  small  fraction  of  the  total 
respiratory-related  hospital  admissions 
for  asthmatics  over  the  Oa  season. 

(11)  Estimated  exposiues  to  O3 
concentrations  >0.08  ppm  (at  whidi 
increased  nonspecific  bronchial 
responsiveness,  decreased  pulmonary 
defense  mechanisms,  and  indicaton  of 
pulmonary  inflammation  have  been 
observed  in  humans)  are  essentially  zero 
at  the  0.07  ppm  standard  level  for  most 
areas  evaluated  in  the  exposiue  analyses 
for  the  at-risk  population  of  outdoor 
children.  Such  exposures  of  outdoor 
children  increase  to  approximately  0  to 
1.3%  at  the  0.08  ppm  level,  while  the 
estimated  range  at  the  0.09  ppm  level 
rises  to  3-7%  for  the  areas  evaluated. 

(12)  While  recognizing  that  extremely 
sensitive  individuals  may  experience 
adverse  but  transient  effects  with  a 
standard  set  at  0.08  ppm,  no  CASAC 
panel  member  supported  selection  of 
0.07  ppm  as  the  level  of  a  primary 
standard.  Of  the  members  who 
expressed  their  personal  views,  three 
indicated  a  preference  for  a  level  of  0.08 
ppm,  one  for  a  range  of  0.08  to  0.09 
ppm,  three  for  a  level  of  0.09  ppm  (with 
one  of  the  three  expressing  a  preference 
for  selecting  a  form  that  would  result  in 
equivalent  protection  to  the  current 
standard),  and  one  for  a  range  of  0.09  to 
0.10  ppm,  associated  with  public 
advisories  for  O3  levels  at  and  above 
0.07  ppm.  Other  CASAC  panel  members 
also  expressed  support  for  such  public 
notices  or  advisories  reflecting  potential 
effects  for  extremely  sensitive 
individuals  associated  with  O3  levels  as 
low  as  0.07  ppm. 


the  differences  to  be  significant  or  small  can  depend 
on  whether  one  focuses  on  percentages,  as  CASACs 
letter  did.  or  on  total  numbers  of  times  that  children 
or  other  at-risk  individuals  experience  such  eBects. 
Tha  overiap  in  the  ranges  of  risk  referred  to  in  the 
CASAC  letter  reflect  differences  among  cities  used 
in  EPA's  risk  analysis  (e.g.,  air  quality,  esposure 
patterns,  environmental  factors),  not  random 
uncertainties  in  risk  estimates  within  any  given  city. 
Thus,  the  {act  that  the  ranges  overlap  does  not  mean 
that  there  ore  no  real  or  statistically  significant 
differences  in  protection  among  alternative 
standards. 


■*>- 
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After  carefully  assessing  the  key 
observations  and  conclusions  drawn 
from  the  available  scientific  evidence 
and  analyses,  and  taking  into  account 
the  advice  of  CASAC  and  comments 
from  the  public,  the  Administrator 
focused  her  consideration  on  two  policy 
options  for  the  level  of  the  primary  Oa 
standard:  0.08  ppm  and  0.09  ppm.  A 
standard  set  at  a  level  of  0.09  ppm 
(within  the  middle  of  the  range  of  forms 
discussed  below)  would  result  in 
approximately  equivalent  public  health 
protection  as  that  afforded  by  the 
current  standard;  a  0.08  ppm  level 
would  provide  greater  protection.  In  her 
judgment,  the  selection  of  either  level 
covQd  properly  take  into  account  the 
available  scientific  and  technical 
information  and  would  be  consistent 
with  the  views  expressed  by  her 
scientific  advisors,  since  none  of  the 
CASAC  panel  members  expressed  the 
view  that  the  standard  level  should  be 
set  below  0.08  ppm.  On  the  other  hand, 
the  Administrator  is  aware  of  alternative 
views  that  place  great  weight  on  margin 
of  safety  considerations,  leading  to 
support  by  some  commentors  for  a 
standard  level  option  of  0.07  ppm,  as 
disciissed  further  below. 

In  deciding  between  the  0.08  ppm  and 
0.09  ppm  alternatives,  the 
Administrator  took  into  accoimt  several 
factors  including:  (1)  Estimates  of  risk, 
in  terms  of  the  percentage  of  children 
likely  to  experience  respiratory 
symptoms  and  decreases  in  lung 
function  of  concern;  (2)  estimates  of 
exposures  to  the  lowest  concentration  at 
which  other,  more  uncertain  efiects 
have  been  observed;  and  (3)  the  body  of 
health  effects  evidence  as  a  whole. 

In  considering  risk  estimates,  she 
noted  that  there  is  a  continuum  of 
increasing  risk  reduction  in  going  from 
the  upper  end  of  the  range  of 
consideration  (0.09  ppm,  with  a  5- 
expected-exceedance  form)  down  to  the 
lower  end  of  this  range  (0.08  ppm,  with 
a  1-expected-exceedance  form)  and 
below,  and  that  the  current  1-hour 
standard  provides  a  level  of  protection 
within  but  near  the  top  of  this  range. 
These  quantitative  risk  estimates  are 
summarized  in  Table  1  above,  showing 
the  varying  percentages  of  children 
estimated  to  experience  these 
symptomatic  and  functional  effects  of 
concern  for  the  alternative  0.08  and  0.09 
ppm  8-hour  standards.  Quantitative 
risks  could  be  estimated  for  these  effects  - 
because  studies  are  available  that  allow 
for  a  determination  of  how  the 
percentages  of  individuals  likely  to 
experience  such  effects  vary  as  a 
function  of  the  O3  concentrations  to 
which  they  are  exposed. 


With  respect  to  exposure  estimates, 
she  noted  that  these  alternative 
standards  provide  differing  degrees  of 
protection  from  exposures  to  O3 
concentrations  that  have  been 
associated  with  other  potentially 
adverse,  but  more  imcertain  effects, 
including  nonspecific  bronchial 
responsiveness  (related,  for  example  to 
aggravation  of  asthma)  and 
inflammati(Hi  of  the  limgs  (related  to 
potential  chronic  aggravation  of 
bronchitis  or  long-term  damage  to  the 
lungs).  For  these  effects,  the  evidence  is 
not  sufficient  to  conduct  a  quantitative 
risk  assessment,  but  the  relative 
protection  of  the  alternative  standards 
can  be  considered  in  terms  of  the 
percentages  of  outdoor  children  who 
would  be  exposed  one  or  more  times  to 
the  lowest  concentration  at  which 
evidence  of  these  effects  has  been 
observed  (i.e.,  0.08  ppm).  As  noted 
above,  in  summarizing  key  observations 
from  the  exposure  assessment,  the 
percentages  of  outdoor  children  likely  to 
be  exposed  to  the  level  are 
approximately  3  to  7%  for  a  0.09  ppm 
standard  (v«rith  a  l-expected-exceedance 
form)  and  approximately  0  to  1.3%  for 
a  0.08  ppm  standard  with  the  same 
form.  For  comparison,  these  exposures 
range  frtim  approximately  1  to  21%  for 
the  current  1-hour  standard  of  0.12 
ppm,*  dropping  to  essentially  0%  for  a 
0.07  ppm  8-hour  standard.  While  the 
public  health  risks  associated  with  these 
effects  are  uncertain  and  cannot  be 
assessed  definitively,  the  Administrator 
finds  these  different  exposures  to  be  an 
important  factor  in  making  this  policy 
choice. 

Both  the  quantitative  risk  estimates 
for  respiratory  symptoms  and  decreased 
lung  function  and  the  exposure 
estimates  associated  with  bronchial 
responsiveness  and  inflammation  of  the 
lung  provide  an  important  perspective 
in  assessing  the  public  health 
implications  of  effects  observed  in 
individuals  exposed  to  various  O3 
concentrations.  Nonetheless,  the 
Administrator  believes  that  these 
estimates  alone  do  not  provide  a  clear 
basis  for  making  a  policy  choice 
between  the  0.09  and  0.08  ppm  levels 
for  an  8-hour  standard. 

Finally,  the  Administrator  noted  that 
in  a  number  of  rlinifal  studies 
examining  all  of  the  effects  disciissed 
above  in  hiunan  subjects,  various 
researchers  have  consistently  reported ' 
statistically  significant  effects  at  an 
exposure  level  of  0.08  ppm.  This 


°  The  wide  range  of  exposures  for  this  l-hour 
sUndard  (compaivd  to  the  nurower  ranges  fat  the 
S-bour  ctaadards)  reSactt  much  greater  variabiUty 
across  dtias  in  the  axtrat  to  which  a  1-hour 
standard  limits  S-houi  axpoaurea. 


exposiire  level  reflects  the  lowest  level 
that  researchers  have  chosen  to  conduct 
the  relevant  studies,  and  it  does  provide 
a  strong  point  of  consistency  in  me 
currently  available  scientific  evidence. 
Effects  at  this  level  observed  in  rlinir^l 
studies  are  also  consistent  with  the 
results  of  epidemiological  and  simmier 
camp  studies  reporting  similar 
symptomatic  and  functional  effects 
associated  with  exposiires  to  ambient 
levels  of  O3  that  broadly  span  this 
clinical  lowest-observed-effects  level. 

Hie  Administrator  has  weighed  the 
importance  of  increased  protection  for 
those  extremely  sensitive  individuals 
who  may  experience  symptomatic  and 
functional  effects  at  lower  O3 
concentrations  than  the  population  as  a 
whole,  the  uncertainties  in  considering 
the  potentially  more  serious  but  as  yet 
uncertain  chronic  effects.  For  all  these 
reasons,  the  Administrator  is  proposing 
to  set  tEe  level  of  an  8-hour  O3  standard 
at  0.08  ppm. 

However,  as  noted  above,  in  making 
this  judgment,  the  Administrator  is 
mindful  that  a  range  of  views  has  been 
expressed  as  to  the  appropriate  policy 
choice  between  0.08  ppm  and  0.09  ppm 
for  an  8-hour  standard  level.  For 
example,  while  some  CASAC  members 
supported  the  choice  of  the  proposed 
0.08  ppm,  fully  half  or  more  of  die 
CASAC  panel  members  expressing 
views  on  a  specific  level  supported  a 
specific  level  or  range  of  levels  that 
include  0.09  ppm. 

Those  that  favored  a  0.09  ppm 
standard  did  so  on  the  basis  of  several 
kinds  of  judgments.  As  the  CASAC 
noted,  it  is  unclear  whether  there  is  a 
threshold  level  for  the  various  health 
effects  discussed  above.  For  this  reason, 
some  CASAC  members  and  others  have 
suggested  that  it  is  difficult  to  determine 
if  a  margin  of  safety  exists  for  any 
particular  level  and  therefore,  in  their 
opinion  the  differences  in  health 
protection  may  not  be  significant 
enough  to  justify  a  change  frtim  the 
current  standard. 

Others  may  support  a  0.09  ppm 
standard  on  the  basis  of  uncertainties 
about:  (1)  The  medical  significance  of 
the  reported  effocts  of  O3  exposure  at 
these  levels  for  individuals  experiencing 
such  effects:  (2)  the  public  health 
significance  of  the  degree  of  exposure 
and  risk  reduction  likely  to  be  adiieved 
by  moving  from  0.09  ppm  O3  to  0.08 
ppm  O3;  (3)  the  appropriate  wei^t  to  be 
given  to  the  health  endpoints  that  could 
not  be  addressed  in  the  quantitative  risk 
assessment;  and  4)  how  to  address  the 
various  uncertainties  in  the  scientific 
evidence  on  health  effects  and  in  the 
exposure  and  risk  estimates  in  malnng 
a  policy  decision  on  a  standard  level 
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that  will  protect  public  health  with  an 
adequate  margin  of  safety. 

A  policy  decision  to  set  a  0.09  ppm 
8-haur  stuidard  would  place  more 
weight  on  the  transient  and  reversible 
nature  of  reported  decrements  in  lung 
function,  increased  respiratory 
symptoms,  and  lung  inflammation,  and 
would  call  into  question  the  medical 
significance  of  moderate  levels  of  such 
efiiects,  particularly  for  healthy 
individuals.  This  view  would  also 
emphasize  the  relatively  small  fraction 
of  me  overall  respiratory-related 
hospital  admissions  for  asthmatics  that 
are  estimated  to  be  linked  to  Oa 
exposures  over  the  Oa  season.  Thus,  it 
could  be  reasonable  to  judge  that  any 
incremental  reduction  in  such  risk 
achieved  by  levels  below  0.09  ppm  Ob 
would  be  of  little  consequence  when 
viewed  from  a  broader  public  health 
perspective.  Further,  thus  view  would 
note  the  lack  of  evidence  linking  O3- 
induced  markers  of  inflammation  and 
cell  damage  with  chronic  respiratory 
damage  in  humans.  In  this  view,  while 
the  potential  for  Oa-induced  chronic 
respiratory  damage  would  be  a  matter  of 
public  health  concern,  additional 
research  would  be  needed  before  such 
concerns  should  be  reflected  in  margin 
of  safety  considerations.  These 
intopretations  of  the  evidence  and 
judgments  as  to  the  nature  and 
significance  of  the  reported  Oa-induced 
health  efiiects,  could  justify  a  judgement 
that  an  8-hour  standard  set  at  0.09  ppm 
Oa  protects  public  health  with  an 
adeqtiate  margin  of  safety.  Thus,  the 
Administrator  solicits  pubUc  comment 
on  this  alternative  of  a  0.09  ppm  level 
for  an  8-hour  standard. 

In  sharp  contrast,  the  Administrator 
also  notes  that  othera  would  make  a 
difiierent  set  of  judgments  as  to  the 
significance  of  Oa-induced  health  efiiects 
and  the  appropriate  public  health  policy 
response.  To  reflect  these  views,  the 
Administrator  is  also  requesting 
comment  on  the  alternative  of 
establishing  the  level  of  an  8-hour 
standard  at  0.07  ppm.  A  standard  set  at 
this  level,  within  a  range  of  forms  [as 
discussed  in  the  next  section),  would  be 
highly  precautionary  in  nature.  A  policy 
decision  to  select  such  a  standard  would 
reflect  an  emphasis  on  (1)  The  many 
studies  that  have  reported  observed 
effects  in  humans  at  moderate  leveb  of 
exercise  at  an  exposure  level  of  0.08 
ppm;  (2)  judgments  that  the  reported 
decrements  in  limg  function,  increased 
respiratory  symptoms,  and  indicators  of 
inflammation,  even  when  transient  and 
reversible  at  moderate  levels,  are 
adverse  effects;  and  (3)  judgments  that 
even  the  most  sensitive  responders 
should  be  afforded  protection  against 


the  occurrence  of  such  effects  through 
nati(Hial  ambient  air  quality  standards. 
This  view  would  judge  that  even  a 
relatively  small  number  of  Oa-induced 
excess  hospital  admissions  do  pose  a 
significant  public  health  problem, 
especially  omsidehng  that  for  every 
hospital  admission,  there  are  likely 
many  more  patients  visiting  physicians 
and  an  increasing  use  of  medication. 
Further,  even  though  no  clear  Unkage 
has  been  estabUshed  between  the  Oia- 
induced  markera  of  inflammation,  cell 
damage,  and  chronic  respiratory  damage 
shown  in  animal  toxicological  studies 
and  aimilar  effects  in  hiimann,  this  view 
would  hold  that  the  possibility  of  such 
a  link  suggests  the  need  for  a  wide 
margin  of  safety. 

Baised  on  these  judgments  as  to  the 
nature  and  significance  of  the  reported 
Oa-induced  health  effects,  some 
commentors  would  reach  the  policy 
judgment  that  an  8-hour  standiard 
should  be  set  at  0.07  ppm  to  protect 
public  health  with  an  adequate  margin 
of  safety.  In  recognition  of  this  view,  the 
Administrator  also  solicits  public 
comment  on  an  0.07  ppm  level  for  an 
8-hour  standard. 

Based  on  the  comments  received  and 
the  accompanying  rationale,  the 
Administrator  may  choose  at  the  time  of 
final  promulgation  to  adopt  a  standard 
from  within  the  range  of  alternatives  on 
which  she  is  requesting  comment,  with 
further  specification  of  the  form  of  such 
a  standard  (as  discussed  in  the  next 
section),  in  lieu  of  the  0.08  ppm  level  of 
the  8-hour  Oa  standard  she  is  proposing 
today. 

3.  Form 

The  current  primary  NAAQS  is 
expressed  in  a  "1-expected-exceedance" 
form.  That  is,  the  standard  is  formulated 
on  the  basis  of  the  expected  number  of 
days  per  year,  on  average,  on  which  the 
level  of  the  standard  will  be  exceeded. 
More  specifically,  the  test  for 
determining  attainment  of  the  standard 
specifies  that  the  expected  niunber  of 
days  per  year  on  which  the  level  is 
exceeded  is  to  be  less  than  or  equal  to 
1.0  (values  equal  to  or  greater  than  1.05 
round  up),  averaged  over  a  three  year 
period,  and  that  specific  adjustments  are 
to  be  made  for  missing  data.  The  current 
NAAQS  is  appUed  on  a  site-by-site 
basis;  data  from  multiple  air  quality 
monitoring  sites  are  not  combined. 

Since  promulgation  of  the  current 
NAAQS  in  1979,  a  nimiber  of  concerns 
have  been  raised  about  the  1-expected- 
exceedance  form.  These  include,  in 
partictilar,  the  year-to-year  stability  of 
the  number  of  exceedances,  the  stability 
of  attainment  status  of  an  area,  the  data 
hwnr^ling  conventions,  including  the 


procedures  for  adjiisting  for  missing 
data,  and  the  evaluation  of  air  quality  on 
a  site-by-site  basis  rather  than  some 
form  of  averaging  across  monitoring 
sites.  These  issues  are  discussed  in 
some  detail  in  section  V.I  of  the  Staff 
Paper,  and  alternative  forms  that  would 
address  such  issues  are  recommended 
for  consideration. 

In  evaluating  alternative  forms  for  the 
primary  standard,  the  adequacy  of  the 
public  health  protection  provided  is  of 
foremost  consideration.  However, 
consistent  with  the  advice  of  CASAC, 
the  Administrator  is  also  interested  in 
considering  alternative  forms  that 
provide  increased  stability  and  thereby 
reduce  the  likelihood  of  areas  "flip- 
flopping"  in  and  out  of  attainment 
simply  as  a  result  of  natural  variability 
in  meteorological  conditions  that  are 
conducive  to  Oa  formation.  Such 
instability  can  have  the  effect  of 
reducing  public  health  protection  by 
disrupting  ongoing  implementation 
plans  and  associated  control  programs. 

Based  on  information  presented  in 
sections  IV  and  V.I  of  the  Staff  Paper 
and  the  advice  of  CASAC,  the 
Administrator  has  focused  her 
consideration  on  the  following 
alternatives: 

(1)  Revising  the  current  1-expected- 
exceedance  form  of  the  standard  to 
allow  for  multiple  (up  to  five)  expected 
exceedances  per  year,  averaged  over 
three  years.  A  multiple-exceedance  form 
would  be  based  on  a  less  extreme  air 
quality  statistic  and,  thus,  would 
increase  the  stability  of  the  expected- 
exceedance  form. 

(2)  Adopting  a  concentration-based 
statistic,  such  as  the  three-year  average 
of  the  nth-highest  daily  maximum  8- 
hour  average  O3  concentration,  as  an 
alternative  to  an  expected  exceedance 
statistic.  Air  quality  analyses  presented 
in  the  Staff  Paper  indicate  that,  for 
example,  the  3-year  average  of  the 
annual  third  highest  daily  maximum  8- 
hour  concentration  provides 
approximately  the  same  health 
protection  as  the  3-axpected-exceedance 
form  averaged  over  the  same  period. 
Similarly,  the  3-year  average  of  the 
aimual  fifth-highest  daily  maximum  8- 
hour  average  concentration 
approximately  corresponds  to  an 
expected-exceedance  form  that  allows 
five  expected  exceedances  averaged 
over  three  yeare. 

The  CASAC  acknowledged  that 
selecting  from  this  range  of  alternative 
forms  is  a  poUcy  judgment,  especially 
given  the  nature  of  the  health  effiscts 
and  the  absence  of  a  "bright  line"  that 
clearly  differentiates  between  acceptable 
and  unacceptable  risks  within  this  ■ 

range.  However,  CASAC  did 
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recommend  that  a  more  robust,  - 
concentration-based  fonn  (one  that 
would  allow  for  multiple  exceedances) 
be  adopted  to  provide  additional 
stability  in  control  programs,  and  thus 
in  public  health  protection,  by 
insulating  an  area  from  the  impacts  of 
extreme  meteorological  events  (Wolff, 

iggsb). 

In  reaching  her  pn^KMed  decision  on 
the  form  of  the  standud,  the 
Administrator  first  assessed  the  degree 
of  health  protection  that  would  be 
provided  by  alternative  expected- 
exceedance  forms  of  the  standard. 
Having  decided  to  propose  a  level  of 
0.08  ppm  for  an  8-hour  primary 
standard,  as  discussed  above,  die  ' 
Administrator  focused  on  the  degree  of 
risk  reduction  that  would  be  achieved 
by  a  1-expected-exceedance  form  as 
compared  to  a  5-expected-exceedance 
form.  Examination  of  the  quantitative 
risk  assessment  results  discussed  above 
revealed  that,  within  the  range  of  one  to 
five  expected  exceedances,  the 
dominant  factor  in  determining  the 
degree  of  risk  reduction  achieved  is  the 
level  of  the  standard,  with  the  number 
of  expected  exceedances  being 
associated  with  smaller  differences  in 
risk  estimates  within  a  continuimi  of 
risk. 

In  considering  possible  forms  within 
the  range  of  one  to  five  expected 
exceedances.  the  Administrator  took 
into  account  as  the  foremost 
consideration  the  adequacy  of  public 
health  protection  provided.  This 
includes  consideration  of  (1)  aggregate 
risk  for  those  health  effects  for  which 
quantitative  risk  analyses  have  been 
done;  (2)  consideration  of  exposures 
associated  with  those  effects  for  which 
no  quantitative  risk  estimates  could  be 
developed;  and  (3)  the  magnitude  of 
peak  measiuements  of  S-hoiu  average 
O3  concentrations,  and  the  number  of 
days  on  which  the  level  of  the  standard 
woiUd  likely  be  exceeded,  based  on  an 
analysis  of  historical  air  quality  data 
(Frees,  1996).  Based  on  these 
considerations,  the  Administrator 
judges  that  the  middle  of  the  range, 
three  expected  exceedances,  would 
represent  a  reasonable  policy  choice. 
Relative  to  a  standard  set  at  the  upper 
end  of  the  range  (i.e.,  a  5-expected- 
exceedance  standard),  a  3-expected- 
exceedance  standard  would  serve  to 
better  limit  the  number  of  days  in  which 
the  level  of  the  standard  woiUd  be 
exceeded  in  areas  that  just  attain  the 
standard',  as  well  as  limiting  tha 


magnitude  of  peak  measurements  of  8- 
hour  average  63  concentrations  that 
would  occur  in  such  areas.  ■<>  A  3- 
expected-exceedance  standard  would 
also  provide  significantly  increased 
stability  relative  to  a  standard  set  at  the 
lower  end  of  the  range  (i.e.,  the  ciurent 
1-expected-exceedanoe  form  ")•  The 
Administrator  believes  that  such  a 
poUcy  choice  would  appropriately 
reflect  the  advice  of  CASAC. 

The  Administrator  ako  considered 
whether  the  form  should  be  expressed 
in  terms  of  expected  exceedances  or 
generally  equivalent  concentration- 
based  statistics.  As  discussed  in  the 
Staff  Paper,  a  concentration-based 
statistic  has  certain  advantages  over  the 
expected-exceedance  form.  The 
principal  advantage  is  that  a 
concentration-baMd  form  is  more 
directly  related  to  the  ambient  Os 
concentrations  that  are  associated  with 
health  effects.  That  is,  given  that  there 
is  a  continuum  of  effects  associated  with 
exposures  to  varying  levels  of  O3,  the 
extent  to  which  public  health  is  affected 
by  exposure  to  ambient  O3  is  related  to 
the  actual  magnitude  of  the  O3 
concentration,  not  just  whether  the 
concentration  is  above  a  specified  level. 
With  an  exceedance-based  form,  days 
on  which  the  ambient  O3  concentration 
is  well  above  the  level  of  the  standard 
are  given  equal  weight  to  those  days  on 
which  the  Oa  concentration  is  just  above 
the  standard  (i.e.,  each  day  is  counted 
as  1  exceedance),  even  though  the 
public  health  impact  on  the  two  days  is 
significantly  difiierent.  With  a 
concentration-based  form,  days  on 
which  higher  Ch  concentrations  occur 
would  weigh  proportionally  more  than 
days  with  lower  O3  concentrations, 
since  the  actual  concentrations  are  used 
directly  in  determining  whether  the 
standard  is  attained.  Fiuther,  based  on 
analyses  of  historical  air  quality  data 
(Freas,  1996),  concentration-based  forms 
control  peak  meastires  of  O3 
concentrations  somewhat  b^ter  than  the 


*  Anas  that  "ju«t  attain  the  atandard"  are  defined 
as  those  whose  deaign  value  falls  between  0.075 
and  0.084  ppm.  Based  on  199^-1995  air  quality 
data,  96%  of  monitoring  sitae  that  just  attain  a  0.06 


ppm  standard  with  a  3-«xpected-«xceedanca  fonn 
would  have  6  or  fewer  days  on  which  the  standard 
would  be  exceeded,  in  the  worst  of  the  three  years, 
as  compared  to  10  days  or  fewer  days  with  a  5- 
expected-exceedance  form  (Fraas,  1996). 

■"Based  on  1993-1995  air  quality  data.  4%  of 
monitoring  sites  that  just  attain  a  0.08  ppm  standard 
Mrith  a  3-ex]>ected-exceedance  form  %vould  have  8- 
hour  peak  Oj  concentrations  (in  terms  of  the  4th 
highest  daily  maximum  concentration  in  three 
years)  above  a  benchmark  level  of  0.09  ppm.  as 
compared  to  22%  of  such  sites  with  a  5-expected 
exceedance  form  (Frees,  1906). 

I  >  In  comparing  alternative  8-hour  standards  to 
the  current  standard  (0.12  ppm,  1-hour  average) 
with  a  1 -expected-exceedance  form,  77%  of 
monitoring  sites  that  just  attain  the  current  standard 
would  have  e^our  peak  O3  concentrations  (in 
terms  of  the  4th  highest  daily  maximum 
concentration  in  three  years)  above  a  bencfamaric 
level  of  0.09  ppm. 


corresponding  exceedance-based 
forms  >2,  although  exceedance-based 
forms  tend  to  limit  the  numbers  of  days 
on  which  the  level  of  the  standard  is 
exceeded  somewhat  better  than 
concentration-based  forms  i^.  A 
concentration-based  form  also  has 
greater  temporal  stability  than  the 
expected-exceedance  form  and,  thus, 
woiUd  fadUtate  the  development  of 
more  stable  implementation  programs 
by  the  States. 

Taking  the  fecton  discussed  above 
into  account,  as  well  as  the  advice  of 
CASAC  and  the  observations  and 
conclusions  discussed  in  the  Staff 
Paper,  the  Administrator  believes  that 
the  primary  standard  shotdd  be 
expressed  in  terms  of  concentrations 
rather  than  expected  exceedances.  As 
indicated  above,  the  3-year  average  of 
the  nnniinl  third-highest  daily  maximum 
8-hoiu'  average  O3  concentration  would 
provide  approximately  the  same  degree 
of  health  protection  as  the  3-expected- 
exceedance  form  averaged  over  the  same 
period.  Accordingly,  the  Administrator 
proposes  to  express  an  8-hour  primary 
standard  of  0.08  ppm  as  the  3-year 
average  of  the  annual  third-hi^iest 
maximum  8-hour  average  Cb 
concentration,  so  as  to  reduce  risk 
suffidentiy  to  protect  at-risk 
populatimis,  indiiding  outdoor 
children,  outdoor  woiken,  and  personr 
with  preexisting  respiratory  disease, 
against  adverse  health  effects  with  an 
adequate  margin  of  safiBty.  Such  a 
standard  would  also  provide  a  more 
stable  basis  upon  which  the  States  can 
design  and  implement  their  O3  control 
programs.  Given  the  range  of  views 
discussed  in  the  above  section  on  level 
of  the  standard,  however,  the 
Administrator  also  solicits  comment  aa 
other  concentration-based  forms  within 
the  range  of  the  second-  to  the  fifth- 
highest  daily  maximum  8-hour  average 
O3  concentrations. 


"  For  example,  whereas  4%  of  monitoring  aitas 
that  just  attain  a  0.08  ppm  standard  with  a  3- 
expacted-«xceedance  farm  would  have  8-hour  peek 
03  concentrations  above  the  benchmark  of  0.00 
ppm.  only  1%  of  such  sites  with  a  3rd  (or  2nd) 
highaat  daily  maximum  concentration  form  would 
do  ao.  Similarly,  wherees  22%  of  just-attain  sites 
with  a  5-expactad-exc8adanoe  form  woul^  have 
peak  concentrations  above  the  0.09  ppm 
benchmark,  17%  of  such  sites  with  a  5th  highest 
daily  maximum  concentration  form  would  do  so. 

"For  example,  whereas  95%  of  monitoring  sites 
that  just  attain  a  0.08  ppm  standard  wnth  a  3- 
expected-exceedance  form  would  have  6  or  fewer 
days  on  which  the  standard  would  be  exceeded,  in 
the  worst  of  the  three  years,  with  a  3rd  hig>«af* 
concentration  form  95%  of  such  sites  tvould  have 
7  or  fewer  such  days.  Similarly,  with  a  5-«a(pected- 
exceedance  form,  95%  of  soch  sites  would  have  10 
or  fewer  such  days,  as  compared  to  11  or  fewer  days 
with  a  Sth  highest  concentntion  fotms  (Freas, 

leM). 
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The  Administrator  has  also 
considered  whether  the  above 
conclusions  on  the  fcmn  of  a  standard 
would  be  affected  if  she  selected  one  of 
the  alternative  levels  of  a  standard 
discussed  in  the  previous  section. 
During  the  last  review  of  the  Os  criteria 
and  standards  the  CASAC  concluded 
that  the  existing  1-hour  standard  of  0.12 
ppm  O3  provides  little,  if  any,  margin  of 
safety,  and  during  this  review  the  new 
evidence  focuses  on  efiiects  below  the 
level  of  the  current  NAAQS.  In  general, 
the  risks  projected  (based  on  air  quality 
analyses)  for  a  3-e}q>ected-exceedance 
form  of  a  0.09  ppm  standard  are  only 
marginally  below  those  estimated  to 
occur  upon  attainment  of  the  current 
NAAQS.  Taking  these  &ctors  into 
account,  the  Acuninistrator  judges  that 
consideration  of  a  form  for  an 
alternative  0.09  ppm  8-hour  standard 
should  be  limited  to  the  third-highest 
daily  Tn^i'*<"iiiTn  8-hour  average  Ob 
concentration,  averaged  over  3  years,  so 
as  not  to  relax  the  level  of  protection 
afforded  by  the  current  standard.  With 
regard  to  the  alternative  of  a  possible 
0.07  ppm  8-hour  standard,  the 
Administrator  judges  that  the 
concliisions  discussed  above  with 
respect  to  the  0.08  ppm  level  are 
applicable,  such  that  consideration  of 
the  3-year  average  of  the  annual  third- 
highest  daily  m^t^TnuTn  8-hour  average 
Ch  concentration  is  appropriate,  wrlth 
comment  solicited  on  forms  within  the 
range  of  the  second  to  the  fifth  highest. 

Tne  Administrator  recognizes  tnat 
none  of  the  levels  and  forms  under 
consideration  would  provide  a  risk-free 
standard,  due  to  the  continuum  of  risk 
likely  posed  by  exposures  to  ambient  O3 
potentially  down  to  background  levels. 
Accordingly,  the  Administrator 
believes,  consistent  with  the  advice  of 
CASAC.  that  it  would  be  appropriate  to 
provide  additional  information  to  the 
public  about  the  nature  of  risks 
associated  with  exposures  to  ambient 
O3.  Such  information  could  be 
particularly  useful  to  extremely 
sensitive  individuals  in  making 
personal  decisions  about  avoiding 
exposures  with  the  potential  to  cause 
transient  adverse  effects  on  days  when 
8-hour  average  Ch  coiu»ntratlons  are 
predicted  to  be  at  or  near  the  level  of  the 
proposed  standard.  As  discussed  in 
Section  ID  below,  one  way  to  provide 
such  information  might  be  in 
conjunction  with  the  Pollutant 
Standards  Index  already  in  use  in  many 
metropolitan  areas. 

A  number  of  commentors  have  raised 
the  issue  of  whether  data  from  multiple 
monitoring  sites,  rather  than  data  from 
the  highest  monitor  might  be  used  to 
determine  when  the  primary  standards 


for  O3  are  attained.'*  These  commentors 
have  suggested  that  some  form  of 
averaging  across  monitors  might  be 
appropriate  in  order  to  increase  the 
degree  to  which  monitoring  data  used  in 
determining  attainment  of  the  standard 
reflects  population  exposure  and 
aggregate  population  health  risk. 
Averaging  data  from  multiple  monitors 
in  an  area  would  produce  a  more  stable 
measure  of  air  quality,  and  could  take 
into  account  broadw  population 
exposure  patterns  across  an  area  than 
would  the  current  approach  of 
considering  data  froxa  each  monitor 
independently.  When  considering 
averaging  approaches  for  O3,  it  should  ' 
be  recognized  that  the  bulk  of  the 
hiunan  health  effects  evidence 
supporting  the  decision  on  an 
appropriate  Os  standard  is  based  on 
controlled  human  exposure  studies  that 
relate  known  O3  exposures  directly  to 
responses  in  individuals.''  Moreover,  as 
discussed  previously  in  this  notice,  the 
03  exposure  analjrsis  and  the  lung 
function  and  respiratory  symptoms 
components  of  the  health  risk 
assessments,  which  were  considered  in 
developing  this  proposal,  reflect  the 
movement  of  people  through  time  and 
space  within  an  urban  area  and 
incorporate  air  quality  data  from  the 
various  monitors  within  each  urban  area 
in  estimating  population  exposure  and 
health  risk  for  various  population 
groups.  For  these  reasons,  it  would  be 
considerably  more  difficult  to  determine 
an  appropriate  level  for  a  spatially 
averaged  primary  standard. 

In  any  case,  the  Administrator  does 
not  believe  it  would  be  appropriate  to 
consider  averaging  monitors  across 
broad  areas  (e.g.,  a  Consolidated 
Metropolitan  Statistical  Area  (CMSA)  or 
a  Metropolitan  Statistical  Area  (MSA)] 
because  such  averaging  would  not  be 
reflective  of  the  variability  of  O3 
concentrations  across  larger 
metropolitan  areas.  However,  it  may  be 
appropriate  to  consider  averaging 
monitors  across  smaller  geographic 


'*  Spatial  averaging  of  monitoring  data  ia  alao 
diacusaed  in  the  notice  of  a  propoa«d  decision  on 
the  PM  NAAQS  publUbed  today,  apecifically  with 
regard  to  an  annual  PMu  standard.  Difierent 
considerations  apply  in  the  two  cases  ^ncipally 
because  of  differences  between  (Ij  the  nature  of  the 
health  effecU  evidence  for  Ch  and  PMij;  (2)  a  single 
proposed  Oj  standard,  in  contrast  to  the  proposed 
suite  of  annual  and  24-hour  PM2.3  standards;  and 
(3)  the  existence  of  an  established,  extensive  Os 
monitoring  network,  in  contrast  to  the  absence  at 
present  of  such  a  network  for  PMzj. 

» In  contrast,  estimates  of  excess  hospital 
admissions  associated  with  Oi  and  all  of  the  human 
haalth  efiacts  evidence  relating  particulate  matter  to 
various  responses  are  based  on  relationships 
betwesn  retponaes  in  population  groups  and 
pollutant  oonoaDtntiaas  observed  at  amMent  fixed 
aite  monitofs.  ^.. 


areas  vrithin  a  CMSA/MSA  if  zones  can 
be  defined  that  better  reflect  the 
gradient  of  Cb  concentrations  and 
associated  population  exposure.  Any 
approach  to  avwaging  across  monitors 
within  an  urban  area  must  take  into 
account  not  only  the  desirability  of 
providing  better  characterizations  of 
overall  population  exposure,  where 
possible,  but  also  ctmcems  about 
whether  adequate  health  protection 
would  be  provided  to  individuals 
within  the  populations  that  live  or  work 
in  areas  within  a  CMSA  that  routinely 
experience  higher  O?  concentration 
levels. 

In  defining  smaller  geographic  areas 
within  whi(£  EPA  might  permit 
spatially  averaged  O3  data  (hereafter 
refiaiTed  to  as  "spatial  averaging  zones'), 
it  would  be  necessary  to  consider  the 
variability  of  O3  concentrations  across 
the  broader  metropolitan  area  as 
reflected  in  the  monitoring  data.  Ozone 
air  quality  concentrations  v^ 
mgnifirantly  across  most  urban  areas; 
the  lowest  concentrations  typically 
occur  in  the  urban  center  and  in 
locations  near  Os  precursor  sources, 
mid-range  concentrations  in 
neighborhoods  and  areas  surrounding 
the  urban  center,  and  peak 
concentrations  are  typically  measured 
downwind  along  the  outermost 
subxirban  regions  of  the  urban  area. 
Also,  the  location  of  residences,  schools. 
paiikS,  and  other  areas  where 
individuals  might  be  exposed  more 
frequently  to  ambient  O3  concentraticqu 
of  concern  should  be  considered.  In 
order  for  a  spatially  averaged  value  to 
represent  potential  individual  exposures 
within  the  spatial  averaging  zone,  the  O3 
pollution  concentration  gradients 
within  each  of  these  spatial  averaging 
zones  would  need  to  be  relatively 
homogeneous.  Otherwise,  there  may  be 
significant  numbers  of  sensitive 
individuals  exposed  to  high  Oa 
concentrations  in  areas  where  the 
spatial  average  indicates  that  the  overall 
air  quality  is  acceptable. 

Spatial  averaging  would  also  have 
implications  for  the  existing  Oj 
monitoring  infrastructure.  Although  a 
number  of  larger  metropolitan  areas 
have  extensive  Oj  monitoring  networks, 
more  than  half  of  the  234  MSA's  with 
Os  monitoring  networks  have  only  1  or 
2  Os  monitoring  sites.  If  a  spatiaUy 
averaged  form  of  the  O3  NAAQS  were  to 
be  adopted,  EPA  expects  that  the 
density  of  most  O3  monitoring  networks 
would  have  to  be  increased,  and/or  that 
relocation  of  some  O3  monitoring  sites 
might  be  necessary. 

To  help  State  and  local  govenmients 
devise  different  Oa  monitoring 
networks,  the  EPA  would  revise  the  40 
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CFR  Part  58  Ambient  Air  Quality 
S\irveillance  regulation  and  associated 
guidelines.  In  so  doing,  EPA  would 
most  likely  define  general  criteria  for 
monitoring  network  design,  siting,  and 
spatial  averaging  zones  in  nationally 
implementable  tenns;  hoMrever,  because 
of  the  variability  of  the  Os  pollution 
problem  across  the  nation,  a  locally 
conducted  case-by-case  evaluation  of 
each  O3  monitoring  network,  and  the 
identification  of  appropriate  zones  for 
spatial  averaging,  would  be  necessary, 
lliis  activity  would  place  additional 
burdens  on  State  and  local  air  qudity 
management  agencies. 

The  Administrator  believes  that 
before  such  an  averaging  approach 
could  be  given  appropriate 
consideration,  the  above  concerns 
would  need  to  be  addressed.  Thus,  the 
Administrator  solicits  comment  on 
whether  it  would  be  desirable  to  adopt 
some  form  of  spatial  air  quaUty 
averaging  for  O3  and  on  specific 
ahemative  approaches  that  might  be 
adopted.  In  particular,  the 
Administrator  is  interested  in  analyses 
that  inform  questions  about  monitoring 
network  design,  siting  requirements, 
and  approaches  for  specification  of 
spatiu  averaging  zones;  the  distribution 
of  public  health  protection  that  would 
result  frova  alternative  approaches;  and 
the  extent  to  which  the  level  of  the 
standard  would  need  to  be  adjusted,  if 
any.  to  provide  public  health  protection 
consistent  with  the  level  of  protection 
contemplated  in  this  proposal. 

D.  Proposed  Decision  on  the  Primary 
Standard 

After  carefully  considering  the 
information  presented  in  the  Criteria 
Document  and  the  Staff  Paper,  the 
advice  and  recommendations  of 
CASAC,  and  for  the  reasons  discussed 
above,  the  Administrator  proposes  to 
replace  the  existing  1-hour  primary 
standard  with  a  new  8-hour,  0.08  ppm 
primary  standard.  The  new  8-hour 
standard  would  become  efiiective  30 
days  after  the  date  of  promulgation.  To 
facilitate  continuity  in  public  health 
protection  during  the  transition  to  a  new 
standard  (see  memorandimi  boia  John 
S.  Seitz  to  Mary  D.  Nichols,  November 
20, 1996;  Docket  No.  A-95-58,  item  II- 
B-3),  the  Administrator  also  proposes 
except  for  two  limited  purposes 
(attainment  demonstrations  and 
reclassifications)  that  the  revocation  of 
the  existing  1-hour  standard  would 
become  effective  at  the  time  EPA 
determines  that  an  area's  State 
implementation  plan  provides  for  the 
achievement  of  the  proposed  new  8- 
hour  standard.  The  EPA's  plans  for 
assuring  an  effective  transition  firom  the 


existing  1-hour  standard  to  the  proposed 
new  8-hour  standard  are  proposed  in 
the  Interim  Implementation  Policy 
notice  published  elsewhere  in  today's 
Federal  Register. 

The  proposed  0.08  ppm,  8-hour 
primary  standard  would  be  met  at  an 
ambient  air  qiiality  monitoring  site 
when  the  3-year  average  of  the  annual 
third-highest  daily  maximum  8-hour 
average  Os  concentration  is  less  than  or 
equal  to  0.08  ppm.  Data  handling 
conventions  are  specified  in  proposed 
revisions  to  Appendix  H,  as  disciissed 
in  Section  V  faielow. 

The  EPA  solicits  comments  on 
alternative  levels  of  0.09  ppm,  which 
generally  represents  the  continuation  of 
the  present  level  of  protection,  as  well 
as  its  proposed  level  of  0.08  ppm,  an 
incre^ed  level  of  protection.  The  EPA 
also  solicits  comment  on  an  alternative 
a-hour  standard  at  a  level  of  0.07  ppm 
and  on  retaining  the  current  primary 
standard. 

m.  Conunonication  of  Public  Heahh 
Infbrmatiim 

Information  on  the  public  health 
implications  of  ambient  concentrations 
of  criteria  pollutants  is  currently  made 
available  primarily  through  two  EPA 
programs.  Under  section  303  of  the  Act, 
EPA  identifies  exposure  levels  that 
constitute  "an  imminent  and  substantial 
endangennent  to  the  health  of  persons." 
The  EPA  regulations  (40  CFR  51.16) 
require  the  States  to  adopt  contingency 
plans  to  prevent  ambient  pollutant 
concmtratiojks  from  reaching  these 
significant  harm  levels  (SHLs).  The  SHL 
for  Ob  is  that  level  of  O3  at  which 
serious  and  widespread  health  effects 
occur  among  the  general  population. 
With  respect  to  the  existing  1-hour  O3 
NAAQS  of  0.12  ppm,  the  SHL  is  0.60 
ppm,  averaged  over  2  hours.  In 
developing  strategies  for  implementing 
the  proposed  revision  of  the  existing 
NAAQS,  EPA  will  consider 
corresponding  changes  in  the  SHL  and 
propose  revisions  as  appropriate  in 
conjunction  with  other  proposed 
revisions  to  the  40  CFR  Part  51. 

Another  program,  known  as  the 
Pollutant  Standards  Index  (PSI)  has  long 
been  in  use  to  provide  accurate,  timely, 
and  easily  imderstandable  inftamation 
about  daily  levels  of  pollution  (40  CFR 
58.50).  The  PSI  establishes  a  uniform 
system  of  indexing  pollution  levels  for 
Oj,  carbon  monoxide,  nitrogen  dioxide, 
paitioilate  matter  and  sulfur  dioxide. 
Reported  PSI  values  >*  enable  the  public 
to  know  whether  air  pollution  levels  in 
a  particiilar  location  are  characterized 


"PSI  vmluw  are  rapofted  in  all  nwtzopolitan 
aiM*  of  the  U.S.  with  populatioiu  2200.000. 


by  EPA  as  good,  moderate,  unhealthfiil. 
or  worse.  The  PSI  converts  pollutant 
concentrations  in  a  commimity's  air  to 
a  nimiber  on  a  scale  of  0  to  500.  On  that 
scale,  the  nimiber  100  corresponds  to 
the  NAAQS  for  each  particiilar 
pollutant  For  the  c\urent  O3  NAAQS.  a 
1-hour  average  reading  of  0.12  ppm  is 
translated  into  a  PSI  value  of  100.  A  PSI 
value  in  excess  of  100  has  mesnt  that  a 
pollutant  is  in  the  "imhealthful"  (or 
worse)  range  on  a  given  day;  a  PSI  value 
at  or  below  100  has  meant  that  a 
pollutant  reading  is  in  the  satisfactory 
(moderate  or  good)  rauge.  Should  the 
current  1-hour  O3  NAAQS  be  replaced 
by  an  8-hour  NAAQS  as  proposed,  the 
PSI  index  would  likely  be  revised  to 
reflect  8-hour  average  concentrations. 

In  addition,  EPA  and  local  officials 
use  the  PSI  as  a  public  information  tool 
to  advise  the  pubUc  about  the  general 
health  efiiects  associated  with  differrat 
pollution  levels  and  to  describe 
whatever  precautionary  steps  may  need 
to  be  taken  if  air  pollution  levels  rise 
into  the  tmhealthful  range.  By  notifying 
the  pubUc  when  a  PSI  value  exceeds 
100,  citizens  are  given  the  opportxmity 
to  take  appropriate  steps  to  avoid 
exposures  of  concern.  This  use  of  the 
PSI  could  be  expanded  to  provide  mora 
specific  health  information  for  O3 
concentrations  close  to  the  level  of  the 
primary  standard.  Given  the  continuiun 
of  risks  associated  with  exposure  to  O3, 
this  information,  while  perhaps  of 
intoest  to  all  citizens,  would  be 
particularly  useful  to  those  individuals 
who  are  extremely  sensitive  to  relatively 
low  Oa  concentrations.  More 
specifically,  the  PSI  could  be  expanded 
to  include  two  new  descriptive 
categories  in  the  Index,  one  including 
concoitrations  within  a  range  somewnat 
below  the  level  of  the  new  primary 
standard,  the  other  including 
concentrations  within  a  range  somewhat 
above  the  level  of  the  standard.  Such  an 
approach  could  better  reflect  the 
increased  understanding  of  health 
effiects  associated  with  O3  exposure 
developed  during  this  review,  and 
would  be  consistent  with  the 
recommendation  of  a  number  of  CASAC 
panel  membere  "that  an  expanded  air 
pollution  warning  sjrstem  be  initiated  so 
that  sensitive  individuals  can  take 
appropriate  'exposure  avoidance' 
behavior"  (Wolff,  1995b). 

For  example,  for  concentrations 
somevdiat  below  the  level  of  the 
proposed  standard,  a  new  PSI  category 
could  be  created  with  a  descriptor  such 
as  "moderately  good."  This  cstegpry 
could  be  defined  to  correspond  to  8- 
hour  O)  levels  sudi  as  0.07  to  0.08  ppm. 
Eight-hour  average  Ob  concentrations  in 
this  range  potentially  induce  functional 
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and  s3nnptomatic  responses  that  are 
small  and  mild,  respectively,  for  most 
individuals,  but  could  limit  activity  for 
a  very  small  number  of  individuals 
within  the  subpopulation  of  those  with 
impaired  respiratory  systems  or  who  are 
otherwise  extremely  sensitive  to  O3 
exposure.  An  expanded  warning  system 
thus  could  include  a  caution  to  stich 
individuals  to  consider  reducing 
prolonged  moderate  to  heavy  exertion 
outdoors  on  days  with  Ch 
concentrations  in  this  range. 

Further,  at  concentrations  somevdiat 
above  the  level  of  the  proposed 
standard,  for  example,  a  new  PSI 
category  could  be  created  with  a 
desoiptor  such  as  "moderately 
unhealthful."  This  category  could  be 
defined  to  correspond  to  8-hour  O3 
levels  such  as  0.09  to  0.10  ppm. 
Exposiues  to  8-hour  average  oa 
concentrations  in  this  range  are 
associated  with  an  increase  in  the 
number  of  individuals  who  could 
potentially  experience  effects,  including 
moderate  or  greater  functional  (e.g..  10 
to  20%  or  greater  decrements  in  l^Vi) 
and  symptomatic  (e.g.,  cough,  chest 
discomfort)  responses.  An  expanded 
warning  system  thus  could  include  a 
stronger  caution,  of  interest  to  all 
citizens  and,  in  particular,  to 
individuals  with  impaired  respiratory 
systems  and  especially  sensitive 
individuals  in  the  at-risk  populations  of 
active  outdoor  children  and  workera  to 
consider  limiting  prolonged  moderate  to 
heavy  exertion  outdoors  on  such  days. 

For  a  health  advisory  system  to  be 
effective,  citizens  need  to  be  notified  as 
early  as  i>ossible  to  be  able  to  avoid 
exposures  of  concern.  Should  the 
current  1-hour  primary  NAAQS  for  09 
be  replaced  with  an  8-hour  standard, 
there  would  clearly  be  increased  value 
in  using  forecasted  O3  concentrations  in 
providing  cautionary  statements  to  the 
pubUc.  When  a  health  advisory 
indicates  that  the  current  1-hoiir  O3  PSI 
value  of  100  has  been  exceeded,  citizens 
generally  have  time  to  avoid  exposures 
of  concern  because  Ch  levels  tend  to 
remain  elevated  for  several  hours  during 
the  day.  With  an  8-hour  standard, 
however,  this  jnay  not  be  the  case,  since 
by  the  time  a  PSI  value  is  reported,  the 
potential  for  prolonged  exposures  of 
concern  would  likely  have  passed  for 
that  day.  Forecasting  8-hour  maximum 
03  concentrations  would  facilitate  the 
risk-reduction  function  of  the  PSI  by 
giving  citizens  more  time  to  limit  or 
avoid  exposures  of  concern. 

Several  State  and  local  air  pollution 
control  agnides  are  already  issuing 
health  advisories  based  on  forecasted  O3 
concentrations.  Methodologies  currently 
used  for  forecasting  1-hour  maximum 


03  concentrations  include  both  the  use 
of  sophisticated  empirical 
meteorological  models  as  well  as 
photochemical  models  that  combine 
emissions  inventory  data  and  predicted 
meteorological  conditions.  Hiese  two 
modeling  approaches  cauld  be  adapted 
for  use  in  estimating  the  expected  8- 
hour  average  maximum  O3 
concentration  value  for  the  same  or  next 
day. 

By  using  historical  Ch  monitoring  data 
and  meteorological  data,  empirical 
meteorological  models  using  various 
statistical  regression  techniques  could 
be  constructed  that  would  provide  an 
estimate  of  the  expected  same  or  next 
day's  maximum  8-hour  average  Oa 
concentration,  given  current  and    ... 
projected  conditions.  Input  model  , 
parameters  could  be  defined  in  the 
course  of  the  construction  of  such  a 
statistical  model,  and  would  involve 
those  parameters  providing  the  most 
predictive  capabihty,  such  as  current 
and  expected  mixing  depth,  current  and 
expected  boundary  layer  wind  speeds 
and  temperatures,  and  Oa  monitoring 
data  for  the  last  several  days. 

Alternatively,  by  using  an  existing 
photochemical  modeling  emissionn 
inventory,  current  and  projected 
meteorological  conditions  could  be  used 
to  simidate  the  next  day's  (or  several 
days')  03  concentrations.  Cities  and 
areas  already  experiencing  high  O3 
concentrations  would  likely  have  the 
needed  emissions  inventory  data  and 
experience  with  relevant  photochemical 
models.  New  capabilities  ape  rapidly 
advancing  in  providing  meso-scale ''' 
meteorologic^  forecasts  that  might 
prove  useful  in  augmenting  or 
supporting  the  development  of  either  of 
these  modeling  approaches.  For 
instance,  the  National  Oceanic 
Atmospheric  Administration  is 
currently  refining  its  ability  to  provide 
operational  meso-scale  forecasts  of 
meteorological  conditions  on  a  48 
kilometer  grid  that  covers  all  of  the 
United  States.** 

Another  possible  approach  to  enhance 
forecasting  relates  to  the  development  of 
a  program  to  facilitate  the  sharing  of 
real-time  O3  data  among  neighboring 
States.  Further,  data  from  O3  air  quality 
monitoring  networks  show  that  Os 
concentrations  across  large  urban  areas 
can  be  highly  variable.  Thus,  issuing 
geographicaUy-targeted  forecasts,  to 
reflect  these  spatial  variations  in  O3 
concentrations,  could  more 
appropriately  limit  the  focus  of  a  health 


■''Meso-acale  is  a  scale  larger  than  the  largest 
thandarstonn  clusters  (3  kiloinsters)  and  "Mllfr 
than  roughly  3000  kilometers.  ■ , .    , 

■*S«w  Internet  web  page,  htq>7/ 
ni&ft>4.n(MB.gov:8000/raaaarch/inesoscale2Jitml. 


advisory  to  locations  in  which 
individuals  are  likely  to  be  at  risk.  Such 
programmatic  enhancements  to  the  PSI 
could  better  reflect  both  a  change  to  an 
8-hour  averaging  time  and  the  temporal 
and  spatial  variations  in  air  quality  that 
occiir  across  urban  areas. 

The  EPA  is  not  formally  proposing  to 
revise  the  PSI  at  this  time.  However,  the 
Administrator  requests  comment  on  the 
potential  usefulness  of  health  effects 
information  of  the  type  discussed  above, 
and  the  appropriateness  of  iising  the  PSI 
as  a  mechanism  to  convey  such 
information  to  the  public,  as  weU  as 
comment  on  potential  new  PSI 
categories  and  associated  descriptora, 
levels,  and  cautionary  statements. 
Comment  is  also  requested  on' related 
issues  such  as  the  practicality  of 
adopting  forecasting  methods  and 
geographically-targeted  forecasts.  The 
EPA  may  propose  such  revisions  to  the 
PSI  in  conjimction  with  futiu« 
proposals  associated  with  the 
implementation  of  a  revised  NAAQS. 

rV.  Rationale  for  Proposed  Decision  on 
the  Secondary  Standard 

This  notice  presents  the 
Administrator's  proposed  decision  to 
replace  the  existing  1-hour  O3  secondary 
NAAQS  with  one  of  two  alternative  new 
standards:  a  standard  that  is  identical  to 
the  proposed  0.08  ppm,  8-hour  primary 
standard  or,  alternatively,  a  new 
seasonal  standard  expressed  as  a  simi  of 
hourly  concentrations  greater  than  or 
equal  to  0.06  ppm,  cimiulated  over  12 
houre  per  day  during  the  maximum  3- 
month  period  during  the  O3  monitoring 
season,  set  at  a  level  of  25  ppm-hour. 

As  noted  in  the  Backgroimd  section  of 
this  notice,  this  Act  defines  public 
welfare  effects  as  including  but  not 
limited  to  "effects  on  soils,  water,  crops, 
vegetation,  manmade  materials, 
animals,  wildlife,  weather,  visibility  and 
climate,  as  well  as  effects  on  economic 
values  and  on  personal  comfort  and 
well-being."  (&nphasis  added)  The 
explicit  inclusion  of  economic  values  in 
the  list  of  potential  public  welfare 
effiects  of  the  presence  of  criteria 
pollutants  in  the  ambient  air  has  led  to 
the  suggestion  by  some  that  EPA  may 
consider  a  broad  array  of  economic 
values,  including  both  the  potential      • 
disbenefit  as  well  as  the  benefits 
associated  with  reducing  air  pollution 
in  making  decisions  with  regard  to 
secondary  standards. 

A  broad  construction  of  disbenefits 
might  include  costs  of  control.  EPA's 
longstanding  view  of  the  Clean  Air  Act 
is  that  the  statute  precludes  the  Agency 
from  considering  costs  in  making  such 
decisions.  Section  109  directs  that  any 
secondary  standard  specify  a  level  of  air 
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quality  that,  "based  on  (the  air  qiiality] 
aiteria  [provided  for  under  section 
108],  is  requisite  to  protect  the  public 
wel&re  from  any  known  or  anticipated 
adverse  efiiects  associated  with  the 
presence  of  such  air  pollutant  in  the 
ambient  air."  Section  108,  in  turn,  states 
that  those  criteria  must  "accurately 
reflect  the  latest  scientific  knowledge 
useful  in  indicating  the  kind  and  extent 
of  all  identifiable  efiiects  on  public 
health  or  welfare  *  *  *."  (Emphasis 
added.)  Nothing  in  this  language 

Cides  any  indication  that  EPA  may 
its  decision  on  the  secondary 
standards  on  factors  other  than  the 
effects  of  the  pollutant  at  issue  on 
wel&re.  This  contrasts  with  other 
provisions  of  the  Act,  in  which  Congress 
explicitly  directed  the  Administrator  to 
consider  costs  in  making  her  decision 
(e.g.,  section  111).  Beyond  that,  the 
parallel  structure  of  section  109's 
provisions  on  primary  and  secondary 
standards,  combined  with  the  exclusive 
emphasis  on  the  effects  of  the  pollutant 
itself  in  both  of  those  provisions, 
suggests  that  Congress  did  not  intend  a 
different  treatment  of  cost  in  relation  to 
setting  secondary  standards  fix)m  what 
would  apply  for  primary  standards. 

The  rmevant  case  law  confirms  this. 
In  Lead  Industries  Assn.  v.  EPA,  647 
F.2d  1130  (D.C  Or.  1980),  which 
involved  a  challenge  to  EPA's  failure  to 
consider  costs  in  setting  the  primary 
standard  for  lead,  the  Court  rejected 
industry's  claim  that  EPA  mxist  consider 
costs  in  setting  primary  standards.  The 
court's  rationale  applied  equally  to 
secondary  standards.  Specifically,  the 
Court  held  that: 

[T]he  statute  and  its  legislative  histtny 
make  clear  that  economic  considerations  play 
no  part  in  the  promulgation  of  ambient  air 
quality  standards  under  Section  109. 

647  F.2d  at  1148.  (Emphasis  added.) 
The  Court  later  declared: 

Where  Congress  intended  the 
Administrator  to  be  concerned  about 
economic  and  technological  feasibility,  it 
expressly  so  provided.  [Citation  to  Section 
111  as  an  example.)  In  contrast,  Section 
10g(b)  speaks  only  of  protecting  the  public 
health  and  vfelfaie. 

Id.  See  also.  Natural  Resources  Defense 
Council  V.  Administrator,  902  F.2d  962 
'(D.C  Or.  1990). 

A  closely  related  issue  is  wdiether  and 
how  EPA  may  consider,  in  setting 
secondary  standards,  any  alleged 
negative  effect  that  reducing  ambient 
concentrations  of  the  relevant  pollutant 
m  its  precursors  may  have  on  public 
welfare.  For  example,  it  has  beian 
suggested  that  reductions  of  NO.,  a 
preciusor  of  O3,  could  result  in  both 
positive  and  negative  benefits.  Lower 


NOx  emissions  would  reduce  the 
adverse  effects  of  nitrogen  deposition  on 
sensitive  aquatic  and  terrestrial  systems, 
but  in  some  localities  such  reductions 
could  result  in  a  possible  disbenefit  of 
reduced  fertilization  of  nitrogen 
deficient  soils.  Notwithstanding  EPA's 
view  of  the  law.  or  any  particular 
finding  as  tP  the  potential  disbenefits 
outlined  above,  EPA  solicits  comment 
on  the  view  that  economic  values  be 
broadly  construed  to  include  the 
possible  disbenefits  and  benefits 
resulting  from  implementation  of 
standards  for  the  purpose  of  establishing 
secondary  standards. 

The  proposal  is  based  on  a  thorough 
review  of  the  latest  scientific 
information,  as  assessed  in  the  Criteria 
Document,  on  vegetation  effects 
associated  with  exposure  to  ambient 
levels  of  O3.  It  also  takes  into  account 
and  is  consistent  with:  (1)  Staff 
assessments  of  the  most  policy-relevant 
information  in  the  Criteria  Document 
and  staff  analyses  of  air  quality, 
vegetation  exposiire  and  risk,  and 
economic  values  presented  in  the  Staff 
Paper,  upon  which  staff 
recommendations  for  a  new  O3 
secondary  standard  are  based;  (2) 
consideration  of  the  degree  of  protection 
to  vegetation  potentially  afforded  by  the 
proposed  new  0.08  ppm,  8-hoiu'  primary 
standard;  (3)  CASAC  advice  and 
recommendations  as  reflected  in 
discussion  of  drafts  of  the  Criteria 
Document  and  Staff  Paper  at  pubUc 
meetings,  in  separate  written  comments, 
and  in  CASAC  s  letter  to  the 
Administrator  (Wolff.  1996);  and  (4) 
public  commehts  received  during 
development  of  these  documents  either 
in  conjimction  with  CASAC  meetings  or 
separately. 

All  CASAC  panel  membera  agreed 
that  "damage  is  occurring  to  vegetation 
and  natural  resources  at  concentrations 
below  the  present  1-hour  national 
ambient  air  quality  standard  (NAAQS) 
of  0.12  ppm,"  and  the  vegetation  experts 
agreed  that  "plants  appear  to  be  more 
sensitive  to  ozone  than  humans"  (Wolff, 
1996).  Further,  the  CASAC  panel  agreed 
"that  a  secondary  NAAQS,  more 
stringent  than  the  present  primary 
standard,  was  necessary  to  protect 
vegetation  bom  ozone,"  although 
"agreement  on  the  level  and  form  of 
such  a  standard  is  still  elusive"  (Wolff. 
1996). 

This  review  has  focused  on  O3  effiscts 
on  vegetation,  including  agricultural 
crops,  since  these  effects  are  of  most 
concern  at  Ob  concentrations  typically 
occurring  in  the  United-States.  By 
affecting  cropts  and  native  vegetation,  O3 
may  also  indirectly  affect  natural 
ecosystem  components  such  as  soils. 


water,  animals,  and  wildlife,  although 
such  impacts  are  not,  quantifiable  at  this 
time.  Based  on  the  scientific  literature 
assessed  in  the  Criteria  Document,  the 
Administrator  believes  it  is  reasonable 
to  conclude  that  a  secondary  standard 
protecting  the  public  welfare  categories 
of  crops  and  vegetation  from  known  or 
anticipated  adverse  effects  would  also 
afford  increased  protection  to  the  other 
related  public  wel&re  categories.  With 
regard  to  O3  effects  on  manmade 
materials  and  deterioration  of  property, 
the  scientific  literatiue  assessed  in  the 
Criteria  Document  contains  little  new 
information  since  the  last  review. 
Accordingly,  EPA  again  concludes  for 
the  reasons  set  forth  in  1993  (58  FR 
13008,  March  9, 1993)  that  O3  effects  on 
materials  do  not  provide  a  basis  for 
selecting  an  averaging  time  and  level  for 
a  secondary  standard.  In  addition,  since 
the  effects  of  O3  on  personal  comfort 
and  well-being  (e.g..  nose  and  throat 
irritation,  chest  discomfort,  and  cough) 
have  been  accounted  for  in  the  review 
of  the  primary  standard,  these  effects  are 
not  considered  in  the  review  of  the 
secondary  standard. 

The  rationale  for  proposing  to  revise 
the  O3  secondary  NAAQS,  presented 
below,  includes  consideration  of:  (1) 
vegetation  effects  information  to  inform 
judgments  as  to  the  likelihood  that 
exposures  to  ambient  Ob  result  in 
adverse  public  welfare  effects,  (2) 
information  on  biologically  relevant 
measures  of  exposure,  (3)  insights 
gained  from  air  quality,  exposure,  risk, 
and  economic  benefits  assessments  that 
provide  a  broader  perspective  for 
judgments  about  protecting  public 
welfare  from  any  known  or  anticipated 
adverse  effects,  and  (4)  specific 
conclusions  with  regard  to  the  elements 
of  a  standard  (i.e..  averaging  time,  fonn, 
and  level)  that,  taken  together,  would  be 
appropriate  to  protect  public  welfare. 

A.  Effects  on  Vegetation 

Exposures  to  Ob  have  been  associated 
quantitatively  and  quahtatively  with  a 
wide  range  of  vegetation  effects 
including:  (1)  visible  foliar  injury,  (2) 
growth  reductions  and  yield  loss  in 
annual  crops.  (3)  growth  reductions  in 
tree  seedlings  and  mature  trees,  and  (4) 
effects  that  can  have  impacts  at  the 
forest  stand  and  ecosystem  leveL  Since 
the  last  review,  new  information  has 
hem  published  in  the  scientific 
Uterattire  and  assessed  in  the  Criteria 
Document  on  the  effects  of  O3. 
particularly  with  respect  to  forest  tree 
species,  both  seedlings  and  matiu« 
trees,  as  well  as  with  respect  to  the 
djmamics  of  exposure.  Discussed  below 
are  key  findings  for  eadi  of  the  above 
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effects  categories  drawn  from  sectian 
VII.D  of  the  Staff  Paper. 

1.  A^sible  Foliar  Injury 

Visible  foliar  injury  can  be  an  effect 
of  concern  either  when  it  directly 
represents  loss  of  the  intended  use  of 
the  pluit.  ranging  from  reduced  yield 
and  marketability  to  impairment  of  the 
aesthetic  value  of  individual  plants  and 
natiiral  landscapes,  or  when  it  serves  as 
an  indicator  of  the  presence  of 
concentrations  of  Cb  is  the  ambient  air 
that  are  associated  with  more  serious 
effects.  Visible  foliar  injury  cannot  serve 
as  a  reliable  surrogate  measure  for  other 
Os-related  vegetation  efiiacts  because 
other  effects  have  been  reported  with  or 
without  visible  injury. 

Both  the  concentration  and  the 
duration  of  Oj  expo8\ires  are  important 
factors  in  eliciting  visible  foliar  injury. 
For  example,  as  dted  in  the  Staff  Paper, 
to*  protect  public  wel&re  from  visible 
foliar  symptoms  for  crops,  Ch 
concentrations  in  the  range  0.10  to  0.25 
ppm  for  a  duration  of  1  hour  were 
identified  as  a  limiting  value,  which 
decreased  to  0.04  ppm  to  0.09  ppm 
when  duration  of  exposiire  was 
increased  to  4  hours.  For  trees,  the 
ranges  of  concentrations  were  slightly 
higher,  including  0.06  to  0.17  ppm  at 
the  4-hour  diiration.  Flower  size  was 
significantiy  reduced  in  three  species  of 
floworing  ornamentals  when  exposed  to 
O3  for  6  hours/day  for  periods  of  days 
to  weeks,  at  concentrations  from  0.10  to 
0.12  ppm,  and  flower  color  was  reduced 
at  the  same  or  lower  concentration 
without  visible  injury  to  plant  leaves. 
Ozone  concentrations  of  0.10  ppm  for 
3.5  ho\irs/day  for  5  days  or  0.20  ppm  for 

2  hours  were  high  enough  to  elicit 
injiiry  in  most  turf  grasses; 

On  a  larger  scale,  foliar  Injury  is 
occurring  on  native  vegetation  in 
natural  parks,  forests,  and  wilderness 
areas,  and  may  be  degrading  the 
aesthetic  quality  of  the  natioal 
landscape,  a  resource  important  to 
public  wel&re.  For  example,  in  the  east, 
injury  to  white  pine  has  been  observed 
in  the  Jefferson  and  George  Washington 
National  Forests  and  throughout  the 
Blue  Ridge,  including  areas  of  the 
Shenandoah  National  Park,  that 
experienced  an  average  of  five  episodes 
(i.e.,  any  day  with  a  1-hour 
concentration  >  0.08  ppm)  during  the 
growing  season,  with  episodes  lasting 
from  1  to  ^consecutive  days.  In  the 
Ckeat  Smoky  Mountains  National  Paric, 
surveys  in  the  simmiers  of  1987  to  1990 
found  that  95  plant  species  exhibited 
fohar  injiiry  symptoms  consistent  with 

03  damage.  During  this  period,  Ch 
monitoring  data  indicated  both  elevated 
concoitrations  and  prolonged  exposures 


to  Os.  especially  at  the  higher  elevatiCKi 
sites. 

At  western  sites,  in  the  Sierra  Nevada 
and  Sequoia  National  Forests, 
appearance  of  chlorotic  mottie  of  pines 
increased  fit>m  approximately  20%  in 
1977  to  55%  ia  the  high  Ob  year  of  1988. 
Sequoia  National  Forest  and  Sequoia- 
Kings  Canyon  National  Paric  experience 
high  Oa  levels  of  concern,  with  mean 
hoiirly  averages  ranging  from  0.018  to 
0.076  ppm.  and  wnniml  hourly  maxima 
of  0.11  to  0.17  ppm  for  1987.  S^ce 
1991.  there  has  been  an  annual  survey 
of  the  amount  of  croMm  injtuy  by  Ob  to 
the  same  trees  in  approximately  33 
sample  plots  located  in  several  National 
Parks  and  Forests  in  the  Sierra  Nevada 
Mountains.  Injury  s3rmptoms  are  still 
being  observed  in  ponderosa  and  Jeffrey 
pine  as  well  as  the  less  sensitive  big 
cone  Douglas  fir. 

2.  Growth/Yield  Reductions  in  Aimual 
Crops 

Ozone  can  interfere  with  carbon  gain 
(photosynthesis)  and  allocation  of 
carbon  with  or  without  the  presence  of 
visible  foliar  injury.  As  a  result  of 
decreased  carbohydrate  availability, 
remaining  carbohydrates  may  be 
allocated  to  sites  of  injured  tissue  or 
employed  in  other  repair  or 
compensatory  processes,  thus  reducing 
the  carbohydrates  available  for  plant 
growth  and/or  yield.  Growth  reductions 
can  indicate  that  plant  vigor  is  being 
compromised  which  can  lead  to  yield 
reductions  in  commercial  crops. 

As  discussed  in  (he  Staff  Paper,  the 
National  Crop  Loss  Assessment  NetMrorit 
.(NCLAN)  studies  underTal^  in  the 
early  to  mid- 1 980 's  provide  the  largest, 
most  uniform  database  on  the  effects  of 
Oa  on  agricultural  crop  species.  The 
NCLAN  protocol  was  designed  to 
produce  crop  exposure-response  data 
representative  of  the  areas  in  the  U.S. 
where  the  crops  were  typically  grown. 
In  total.  15  species  accounting  for 
greeter  than  85%  of  U.S.  agricultural 
acreage  planted  were  studied.  Of  these 
15  species,  13  species  including  38 
different  cultivars  were  combined  in  54 
cases  representing  unique  combinations 
of  cultivars.  sites,  water  regimes,  and 
exposure  conditions. 

Crops  were  grown  imder  typical  ferm 
conditions  and  exposed  in  open-top 
chambers  to  ambient  O)  and  increased 
O3  above  ambient  (i.e.,  modified 
ambient).  The  modified  ambient 
treatments  contained  niuaerous  high 
peaks  (hourly  Oj  concentrations  above 
0.10  ppm).  occiirring  more  frequenUy 
than  in  typical  ambient  air  quality 
distributions.  Such  exposure  patiems 
have  raised  questions  among  some 
researchers  as  to  the  relative  importance 


of  large  numbers  of  hidi  Ob  peaks 
versus  cumulative  mid-level  e)q)osures 
in  associations  between  reported  effiects 
and  various  measures  of  Ch  exposures. 
Exposure  durations  in  these  studies 
were  species  dependent  but  typically 
went  from  stand  establishment  to 
harvest  (an  average  28  days)  and  some 
crops  were  grown  in  more  than  one 
geographical  region  and  repeated  over 
years.  In  addition,  baseline  controls 
were  exposed  to  approximately  0.025 
ppm  O3.  which  is  lower  than  typical 
background  levels  in  some  crop  areas. 
These  aspects  of  tiie  NCLAN  protocols 
contribute  to  the  uncertainty  inherent  in 
extrapolating  controlled  field  study 
results  of  percentage  yield  reductions  to 
non-chambered  ambient  field 
conditions  and  crop  regions  having 
different  03  air  quality  distributions. 
Despite  these  uncertainties,  a  major 
advantage  of  the  NCLAN  approach 
compared  to  other  study  designs  is  that 
it  allows  for  the  use  of  regression 
analyses  to  develop  exposure-response 
functions,  allowing  for  prediction  of 
yield  loss  as  a  function  of  O3  exposure 
levels  across  the  range  of  treatment 
levels,  cultivars.  and  growing  conditions 
used  in  the  studies. 

Based  on  regression  of  NCLAN 
analyses,  at  least  50%  of  the  species/ 
cultivars  tested  exhibited  a  10%  yield 
loss  (relative  to  a  0.025  ppm  baseline 
concentration)  at  a  7-hour  seasonal 
mean  Ob  concentration  of  0.05  ppm  or 
more.  These  findings  have  also  been 
reported  in  terms  of  various  cumulative 
exposure  indices  that  address  better  the 
varying  patterns  of  exposure.  Using  one 
particular  exposure  index,  the  3-month, 
12-hour  SUM06  index  '».  50%  of 
species/cultivars  tested  were  predicted 
to  exhibit  between  10  and  20%  yield 
loss  (relative  to  a  baseline  SUM06 
concentration  of  0  ppm-hour)  across  the 
range  of  25  to  38  ppm-hour. 

Other  studies  ated  in  the  Staff  Paper 
examined  effiects  of  O3  on  agricultural 
crops  using  different  methodologies. 
One  methodology  used  ethylene  diurea 
(EDU)  as  a  control  to  study  O3  effects 
under  ambient  conditions.  These 
studies  indicate  that  yields  were 
reduced  by  18  to  41%  relative  to  the 
chemically  protected  controls  when 
ambient  O3  concentrations  exceeded 
0.08  ppm  during  the  day  for  5-18  days 
.  over  the  growing  season. 

3.  Growth  Reductions  in  Tree  Seedlings 
and  Mature  Trees 

Since  preparation  of  the  1986  Criteria 
Document,  a  number  of  new  studies 


'*The  SUMO6  axpo*ure  indax  cumulates  over  a 
given  tima  period  and  diurnal  window  all  hourly 
O3  concantiationa  greater  than  or  equal  to  O.OS  ppm. 
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have  been  published  relating  O3 
exposure  to  eSacts  on  deciduous  and 
eveigreen  seedlings  and  nuture  trees. 
These  studies  help  to  address  a 
significant  gap  in  O3  effects  data 
identified  by  EPA  in  the  last  review. 

The  relationship  between  the 
responses  of  seedlings  and  those  of 
mature  trees  to  Oa  exposure  is  not  well 
understood.  Several  studies  dted  in  the 
Staff  Paper  describe  a  number  of 
difiierences  between  seedlings  and 
mature  trees  including  stomata  number 
on  the  leaves,  photosynthetic  rate,  Mrater 
use  efficiency,  nutritional  aeeds. 
recycling  capacities,  and  canopy  effects 
(e.g.,  s\m  vs.  shade,  wind  speed,  C02 
concentrations)  that  may  entlain  the 
varying  sensitivities  of  seedling  and 
mattire  trees  to  Oj  exposures.  As  a 
result,  data  fitim  tree  seedling  studies 
cannot,  at  this  time,  be  extrapolated  to 
quantify  responses  to  O3  in  mature  trees. 

A  study,  ated  in  the  Staff  Paper, 
conducted  in  Shenandoah  National  Park 
compared  the  growth  of  seedlings  and 
productivity  of  herbaceous  vegetation 
grown  in  charcoal-filtered  air  in  open- 
top  chambers  to  that  in  open  plots  and 
foimd  that  tulip  poplar,  green  ash,  sweet 
gimi,  black  locust,  several  evergreen 
species  (e.g.,  Eastern  hemlock,  Table 
mountain  pine,  pitch  pine  and  Virginia 

Eine),  common  milkweed,  and  common 
lackberry  all  demonstrated  growth 
suppression.  Except  for  the  last  two 
species,  almost  no  visible  injury 
symptoms  accompanied  the  growth 
reduction. 

The  EPA's  National  Health  and 
Environmental  Effects  Research 
Laboratory — Western  Ecology  Division 
initiated  a  research  program  to  address 
the  effects  of  O3  on  forest  tree  seedlings. 
Using  the  same  open-top  chamber 
methodology  as  NCLAN,  this  program 
developed  exposiue-response  functions 
for  six  deciduous  species,  including 
aspen,  red  alder,  black  cherry,  red 
maple,  sugar  maple,  and  tulip  poplar 
and  five  evergreen  species,  including 
douglas  fir,  ponderosa  pine,  loblolly 
pine,  eastern  white  pine,  and  Virginia 
pine.  Similar  to  ctops,  these  studies 
showed  that  sensitivity  to  Os  varied 
significantly  between  tree  type  and 
growth  strategy  and  between  species 
and  types  within  species. 

When  the  distribution  of  the  relative 
bionoass  losses  for  various  percentiles  of 
the  deciduous  and  evergreen  studies  are 
aggregated  (see  Table  VII-3  of  the  Staff 
Paper),  a  12-hour  SUM06  exposure  of 
33.3  ppm-hours  over  92  days  is 
associated  with  less  than  10%  biomass 
reducticm  (relative  to  a  baseline  SUM06 
concentration  of  0  ppm-hour)  in  50%  of 
the  seedling  cases  studied.  When 
evaluated  separately,  deciduous    , 


seedlings  eidiibited  somewhat  greater 
sensitivity  than  evergrem  seedBngs,  on 
average. 

When  compared  to  the  jrield 
reductioos  i^  NCLAN  studies,  the 
seedlings  show  less  biomass  loss,  on 
average,  than  the  yield  reductions 
exhibited  by  crops  at  any  given 
exposure  level.  Such  comparisons  (e.g., 
yield  loss  in  nnnnwU  vs.  biomass  loss  in 
poennials)  shoidd  be  viewed  with 
caution  given  the  absence  of  more 
complete  information  on  other  aspects 
of  plant  response.  Moreovw,  other 
studies  dted  in  the  Staff  Paper  report 
that  very  sensitive  black  cherry 
seedlings  and  aspen  dones  experienced 
10%  biomass  loss  (relative  to  a  baseline 
SUM06  concentration  of  0  ppm-hour) 
when  exposed  to  much  lower  SUM06 
exposiires  regimes  (9  to  13  ppm-hoiu'). 
These  data  suggest  that  given  the  mean 
3-month  SUM06  value  at  mcmitored 
sites  over  the  10  year  period  1982-1991 
of  29.5  ppm-hour  (shown  in  Table  VH- 
1  of  the  Staff  Paper),  the  potential  for 
biomass  loss  in  sudi  sensitive  seedling 
spedes  could  be  significant. 

In  assessing  the  seedling  studies,  it 
should  be  further  recognized  that  the 
influence  of  multiple  environmental 
fadors  (e.g.,  drought,  nutrient  level,  site 
fadors,  p^t/pathogen  interactions)  were 
not  taken  into  account  because  the 
seedlings  were  grown  under  optimal 
growing  conditions  and  the  genomes 
studied  may  not  represent  the  complete 
range  of  sensitivities  within  a  given 
spedes.  These  factors  make  it 
problematic  when  trying  to  predid 
effects  on  perennial  spedes  growing  in 
an  ecosystem  context. 

LiOng-term  observational  studies  of 
matiire  trees  have  also  been  conducted. 
In  both  the  Cumberland  Plateau  in 
Teimessee  and  San  Bernardino  National 
Forest,  significant  reductions  in  growth 
in  white  pine  individuals  and 
ponderosa  pine  respectively  have  been 
reported.  While  these  growth  reductions 
are  not  attributed  to  O3  alone,  it  is 
reported  that  O3  was  a  significant 
ctmtributor  that  potentially  exacerbated 
the  effects  of  other  enviroiunental 
stresses. 

Several  other  field  studies  dted  in  the 
Staff  Paper  reported  growth  reduction  in 
mature  eastern  white  pine.  A 
comparison  of  growth  rates  of  mature 
eastern  white  pine  in  the  Blue  Ridge 
Mountains  of  Virginia  fiom  periods 
1955-1959  with  those  in  1974-1978 
indicates  decreases  of  26, 37,  and  51% 
for  trees  charaderized  as  Os  tolerant, 
intermediate,  and  sensitive, 
respectively.  Because  no  significant 
change  in  seasonal  predpitation 
occurred  over  the  same  time  period,  the 
effects  on  growth  were  attributed  to  O3, 


vdiich  during  the  later  period  reached 
peaks  frequently  in  excess  of  0.12  ppm 
and  monthly  averages  of  0.05 — 0.07 
ppm  on  a  recurring  basis.  Mcmitoring  in 
the  same  area  revealed  peak  hourly 
averages  >  0.08  ppm  for  the  mondu 
April-September  in  1979  and  1980.  As 
early  as  1979,  it  was  condudfod  by 
researchers  that^the  most  sensitive 
eastern  white  pine  were  so  severely 
injured  by  O3  exposure  that  they  ware 
probably  being  removed  from  the 
population. 

Growth  rate  changes  in  Os-stressed 
ponderosa  asd  Jeffrey  pine  have  been 
evaluated  iziuie  western  United  States. 
Major  decreases  in  growth  were 
reported  to  have  occiured  for  both 
symptomatic  (i.e.,  visible  O3  injury)  and 
asymptomatic  trees  during  the  1950'8 
and  1960'8.  The  percentage  of  trees 
exhibiting  growth  decreases  at  any  given 
site  never  exceeded  25%  in  a  given 
decade,  and  mean  annual  radial 
increment  in  trees  with  visible 
symptoms  of  Cb  injury  was  11%  less 
than  at  sites  where  trees  showed  no  Oa 
injury.  Larger  trees  and  trees  older  than 
100  years  showed  greater  decreases  in 
growth  than  smaller  and  younger  trees. 

The  resp<Hise8  of  a  number  of  fruit 
and  nut  trees  to  Ob  exposure  were  also 
reported  in  the  Staff  Paper.  Almond  has 
been  identified  as  the  most  sensitive, 
but  peach,  apricot,  pear,  and  pliuns 
have  also  been  afiiacted.  Growth 
reductions  were  observed  in  almrwid, 
peach,  and  apricot  when  exposed  once 
weekly  for  four  months  to  0.25  ppm- 
hour  63  for  4  hoiuv  (a  high  level  of 
exposiire  generally  eiqierienced  only  in 
fruit  and  nut  tree  growing  areas  in 
California).  Other  studies  examined  Os 
effects  on  citrus  and  avocado.  Valenda 
orange  trees  (during  a  production  year) 
exposed  to  a  seasonal  12-hour  mean  of 
0.04  and  0.075  ppm  Ch  had  11  and  31% 
lower  yield  respectively  than  trees 
grown  in  filtered  air  with  a  very  low  Oa 
seascmal  12-hour  mean  conoentratian  of 
0.012  ppm.  Avocado  growth  was 
reported  to  be  reduced  by  20  or  60%  by 
exposure  to  12-hour  seasonal  means  of 
0.068  and  0.096  ppm  Ch,  respectively, 
diiring  two  growing  seasons. 

4.  Forest  and  Ecosystem  Effects 

Plant  populations  can  be  affeded  by 
Os  exposuies.  particularly  wdien  they 
contain  many  sensitive  individuals. 
Changes  within  sensitive  popxilatiQaas, 
or  stands,  if  they  are  severe  enough, 
ultimately  can  change  ctmununity  and 
ecosystem  structure.  Structural  changes 
that  alter  the  ecosystem  functions  of 
energy  flow  and  nutrient  cycling  can 
arrest  or  reverse  ecosystem 
development. 
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The  San  Bernardino  forest  ecosystem, 
which  has  experienced  chronic  Ch 
exposures  over  a  period  of  50  or  more 
years,  is  the  only  known  example  of  the 
above  sequence  of  events  in  which  Ch 
exposures  have  been  determined  to  be  a 
fundamental  stressor.  From  1968  to 
1972,  the  average  daily  maximum  for 
total  oxidants  for  each  month  was 
measured  at  Rim  Forest  (5,640  it),  in 
the  San  Bernardino  Region,  where  the 
highest  concentrations  are  usually 
recorded.  For  the  months  of  May 
through  August,  the  average  daily 
maximum  for  total  oxidants  went  from 
a  low  of  0.14  ppm  in  1969  to 
approximately  0.28  ppm  in  1971,  with 
concentrations  rarely  going  below  0.05 
ppm  at  night  at  this  elevation.  Ozone 
concentrations  exhibited  a  cyclic 
diurnal  pattern,  with  the  monthly 
average  of  hoiirly  values  ranging  from 
0.07  to  0.10  ppm  at  10:00  am  and  from 
0.15  to  0.22  ppm  at  4:00  pm.  The 
primary  efiiact  of  O3  at  these  high  levels 
was  that  the  most  susceptible  members 
of  the  forest  commionity,  ponderosa  and 
Jeffrey  pine,  could  no  longer  compete 
efiectively  for  essential  nutrients,  water, 
light  and  space.  As  a  consequence,  there 
was  a  decline  in  the  sensitive  species 
and  an  increase  in  more  tolerant  ones.^ 

Begiiming  with  injury  to  the 
ponderosa  and  Jeffrey  pine,  other  major 
changes  in  the  San  Bernardino 
ecosystem  were  observed  in  surveys 
during  the  period  1973  and  1978.  Foliar 
injury,  premature  senescence,  and 
needle  fall  decreased  the  photosynthetic 
capacity  of  stressed  pines  and  reduced 
the  production  of  carbohydrates 
resulting  in  a  decrease  in  radial  growth 
and  in  the  height  of  stressed  trees. 
Numerous  other  organisms  and 
processes  were  also  affected  either 
directly  or  indirectly,  including 
successional  patterns  of  fungal 
microflora  and  relationship  to  the 
decomposer  community.  Nutrient 
availability  was  influenced  by  the  heavy 
litter  and  thick  needle  layer  under 
stands  with  the  most  severe  needle 
injury  and  defoliation.  The  composition 
of  lichens  was  significantly  reduced. 

For  the  period  1974  to  1988  there  was 
an  improvement  shown  in  the  injury 
index  used  to  describe  chronic  injury  to 
crowns  of  ponderosa  and  Jefirey  pines 
attributable  to  lower  O3  levels  in  the  San 
Bernardino  region.  It  was  observed, 
however,  that  ponderosa  and  Jeffrey 
pines  with  sll^t  to  severe  crown  injury 
lost  basal  area  in  relation  to  competing 
species  that  are  more  tolerant  to  Oj.  In 
eSsct,  stand  development  was  reversed 


»  Subsequent  to  this  time  period,  baaed  on  data 
from  1976  to  1991.  Qs  levels  in  this  area  have 
dacUnsd  fzam  these  high  concentrations. 


and  the  development  of  the  normal  fire 
climax  mixture  dominated  by  ponderosa 
and  JeSrey  pines  was  altered. 

Ozone  has  also  been  reported  to  be  a 
selective  pressure  among  senltitive  tree 
species  (e.g.,  eastern  white  pine]  in  the 
east.  The  nature  of  community 
dynamics  in  eastern  forests  is  difisrent. 
however,  than  in  the  west,  consisting  of 
a  wider  diversity  of  species  and  uneven 
aged  stands,  and  the  O3  levels  are  less 
severe.  Therefore,  lower  level  chronic 
O3  stress  in  the  east  is  more  likely  to 
produce  subtle  long-term  forest 
responses  such  as  shifts  in  species 
oompositian,  rather  than  wide-spread 
community  degradation.  Diebacx  of  the 
spruce-fir  forests  has  occurred  in  the 
Appalachian  mountains.  Though  these 
hig^  elevation  forests  are  exposed  to  a 
broad  range  of  air  pollution  stresses 
including  O3,  the  loss  of  spruce-fir  has 
been  attributed  principally  to  insect 
attack. 'It  has  not  been  determined 
whether  there  is  a  link  between  the 
insect  damage  cited  as  the  cause  of  the 
tree  death  and  the  role  of  O3  in 
predisposing  trees  to  insect  attack. 

B.  BiologicaJly  Relevant  Exposure 
Indices 

The  specification  of  an  exposure 
index  for  vegetation  must  include  an 
appropriate  averaging  time,  diurnal 
window  (i.e.,  the  hours  diiring  the  day), 
and  form.  Key  observations,  based  on 
the  information  presented  in  section  VII 
of  the  Staff  Paper,  regarding  each  aspect 
of  an  exposure  index  for  vegetation  are 
summarized  below. 

An  appropriate  averaging  time  to 
protect  against  vegetation  effects  of  O3 
should  take  into  accoimt  the  amiulative 
impact  of  repeated  peak  and  mid-level 
O3  exposures  over  the  entire  growing 
season.  There  is,  however,  significant 
variabihty  in  growth  patterns  and 
lengths  of  growing  seasons  among  the 
wide  range  of  vegetation  species  that 
may  experience  adverse  effects 
associated  with  Os  e^qposure.  Because  of 
this,  the  selection  of  any  single 
averaging  time  for  a  national  standard 
will  of  necessity  be  a  compromise 
relative  to  the  range  of  growing  seasons 
for  all  vegetation  species  of  concern. 
Based  on  an  assessment  of  the  available 
information  in  the  Staff  Paper,  the 
Administrator  beUeves  that  the 
consecutive  3-month  period  with 
maximimi  O3  concentrations  in  the  O3 
season  is  a  reasonable  surrogate  for  the 
various  periods  of  plant  sensitivity  to  O3 
identified  in  vegetation  effects  research 
and  most  likely  covers  adequately  the 
periods  of  greatest  plant  sensitivity. 

The  second  aspect  related  to 
specifying  an  appropriate  exposure 
index  is  the  diurnal  window  over  which 


O3  concentrations  are  cumulated  in 
computing  a  seasonal  average.  While 
studies  assessed  in  the  Staff  Paper  have 
reported  that  increasing  the  diurnal 
window  from  7  to  12  to  24  hours 
captures  more  of  the  peak  and  mid-level 
Oa  concentrations  that  occur  in  some 
environments,  the  associated  reductions 
in  growth  or  yield  and  increases  in 
foliar  injury  have  not  been  observed  to 
increase  proportionally  with  the 
increasing  diurnal  period.  This 
observation  is  consistent  with  other 
findings  that  ^wth  and  yield 
reductions  are  in  large  part  the  result  of' 
decreases  in  carbohydrate  production 
through  photosynthesis,  which  only 
occiira  in  daylight  hours,  and  that  the 
majority  of  plants,  although  not  all,  have 
significantly  reduced  stomatal 
conductance  at  night  As  a  result,  the 
Administrator  judges  that  the  potential    « 
for  significant  impacts  from  night  time 
03  exposures  is  very  low. 

Based  on  the  above  considerations, 
the  Administrator  judges  that  an 
exposure  index  that  is  based  on  the 
consecutive  3-months  with  maximum 
Ob  concentrations  in  the  O3  season  with 
a  12-hour  diurnal  window,  including 
the  dayUght  houra  frt>m  8:00  am  to  8:00 
pm,  would  capture  biologically  relevant 
exposiues  for  the  wide  range  of 
vegetation  growing  in  environmental 
conditions  found  across  the  United 
States.  The  Administrator  recognizes, 
however,  the  differing  views  among  the 
experts  on  the  CASAC  panel  on  these 
characteristics  of  an  appropriate  index. 

Specifying  the  form  of  a  seasonal 
exposure  index  intended  to  correspond 
to  the  relationship  between  vegetation 
response  and  Ch  exposure  is 
complicated  by  the  many  biological 
variables  that  influence  the  uptake  of  O3 
by  the  plant  and  plant  responses  to  such 
uptake.  In  spite  of  the  large  number  of 
studies  that  have  been  conducted  to 
evaluate  the  effects  of  O3  on  vegetation, 
only  a  few  studies  assessed  in  the  Staff 
Paper  can  be  used  directly  to  evaluate 
the  differential  effects  of  specific  ranges 
or  patterns  of  Qj  concentrations  on 
plant  responses. 

Based  on  an  assessment  of  these  key 
studies  as  well  as  other  biological  effects 
information  reported  in  the  Criteria 
Document  and  Section  vn  of  the  Staff 
Paper,  the  Administrator  conou^  with 
the  unanimous  view  of  CASAC  that  the 
current  standard  of  0.12  ppm,  1-hour 
average,  does  not  provide  adequate 
protection,  based  on  the  following 
observations:  (1)  Peak  Os  concentrations 
^0.10  ppm  can  be  phytotoxic  to  a  large 
number  of  plant  species,  and  can 
produce  acute  foliar  injury  responses, 
reduced  crop  yield  and  biomass 
production,  and  (2)  mid-range  O3 
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concentrations  (0.05  to  0.09  ppm)  have 
potential  over  a  longer  duration  of 
creating  chronic  stress  on  vegetation 
that  can  result  in  reduced  plant  growth 
and  yield,  shifts  in  competitive 
advantages  in  mixed  populations, 
decreased  vigor  leading  to  diminished 
resistance  to  pest  and  pathogens,  and 
injury  from  other  environmental 
stresses.  Some  sensitive  species  can 
experience  foliar  injury  and  growth  and 
yield  efiscts  even  when  concentrations 
never  exceed  the  upper  end  of  the  mid- 
range  concentrations.  Because  the 
relative  importance  of  peak 
concentrations  and  mid-range 
concentrations  in  predicting  plant 
response  depends  on  numerous  bctors 
controlling  stomatal  conductance  and 
other  regulators  of  plant  sensitivity,  the 
Administrator  believes,  consistent  with 
CASAC's  views,  that  no  one 
concentration-weighted  exposure  index 
can  be  characterized  as  best  accoimting 
for  the  complex  relationship  between  O3 
concentrations  and  plant  responses 
across  a  wide  range  of  species. 

With  this  limitation  in  mind,  the  EPA 
focused  its  assessments  on  two 
particiilar  concentration-weighted 
indices,  the  SUM06  and  W126,2>  that 
have  been  reported  to  perform  about 
equally  well  as  exposure  measures  to 
predict  the  exposure-response 
relationships  observed  in  the  NCLAN 
crop  studies.  In  the  absence  of  other 
efiects  studies  designed  to  examine  the 
differences  in  predictive  power  between 
these  two  forms  imder  different 
exposure  regimes  and  plant  growing 
conditions,  the  Administrator 
recognizes  that  the  available  science 
alone  cannot  provide  an  adequate  basis 
for  selecting  between  these  cumulative 
concentration-weighted  indices.  The 
Administrator,  therefore,  took  into 
account  policy  considerations  in 
comparing  the  relative  advantages  of 
these  indices  for  use  in  establishing  a 
national  air  quality  standard  to  address 
seasonal  effects  of  O3  on  vegetation. 

llie  W126  exposure  index 
incorporates  a  weighting  function  that 
gives  increasing  value  to  all 
concentrations  between  0.00  ppm  and 
0.10  ppm,  with  a  weight  of  1  applied  to 
all  concentrations  >  0.10  ppm.  In 
assessing  this  form,  the  Administrator 
notes  that  there  is  insufficient  scientific 
information  at  this  time  to  judge  the 
biological  relevance  of  this  weighting 
function,  especially  at  concentrations 
beloW  0.05  ppm  that  are  within  the 
estimated  range  of  background  03 


ooncentr8tions.22  In  contrast,  the 
SUM06  form  does  not  include  O3 
concentrations  below  the  cut-point  of 
0.06  ppm,  such  that  it  would  not  be 
influenced  by  background 
concentrations  imder  typical  air  quality 
distributions. 

In  selecting  between  these  two 
alternatives,  in  the  absence  of  bicHogical 
evidence  to  distinguish  between  the 
forms,  the  Administrator,  as  a  matter  of 
policy,  judges  that  a  SUM06  index 
would  be  the  more  appropriate  index  for 
a  seasonal  secondary  standard.  In 
reaching  this  judgment,  the 
Administrator  recognizes  that  there  is 
no  biological  evidence  of  an  effects 
threshold,  and  that  the  effects  studies 
we  see  do  not  establish  that  the  SUM06 
index  best  accounts  for  all  of  the 
biologically  relevant  exposures.  The 
adoption  of  a  SUM06  index  would,  in 
the  Administrator's  judgment,  provide 
an  appropriate  complement  to  the 
proposed  0.08  ppm,  8  hour  primary 
standard  by  better  accoimting  for  the 
vegetation  effects  associated  with 
exposures  within  the  mid-range 
concentrations.  Because  it  would  not  be 
imduly  influenced  by  backgroimd 
concentrations,  it  would  also  provide  a 
more  appropriate  target  for  air  qiiality 
management  programs  designed  to 
reduce  emissions  from  antlm>pogenic 
souirces  contributing  to  O3  formation. 

C  Vegetation  Exposure  and  Risk 
Analyses 

In  reaching  judgments  as  to  the 
requisite  degree  of  protection  needed  to 
protect  crops  and  vegetation  against  the 
effects  of  C^,  the  Administrator  has 
taken  into  account  several  additional 
considerations,  including  the  extent  of 
exposure  of  Os-sensitive  sp>ecies, 
potential  risks  to  such  species,  and 
monetized  and  nonmonetized  benefits 
associated  with  reductions  in  O3 
exposures.  Such  considerations  help 
inform  judgments  as  to  the  degree  of 
protection  that  a  secondary  NAAQS 
should  provide,  and,  thus,  an 
appropriate  level  and  form  for  a 
secondary  standard  that  would  provide 
such  protection. 

In  considering  the  change  in  risk  to 
vegetation  and  potential  wel&re  benefits 
associated  with  reductions  in  O3 
exposure,  the  Administrator  recognizes 
that  significant  reductions  in  O3 
exposures  would  result  from  attainment 
of  the  proposed  primary  standard 
discussed  above  in  Section  II.  Thus,  as 
a  matter  of  policy,  she  believes  it  is 


*<  Th*  W126  «xpc»iiT8  index  cumulatM  ov«r  a 
givan  time  p«riod  and  diurnal  window  all  hourly 
O]  concentration!  weighted  by  a  specific  tigmoidal 
weighting  function. 


°  At  aea  Itval,  annual  average  background  values 
are  estimated  to  be  between  0.02  and  0.035  ppm  O3. 
Persistent  and  epicodic  natural  sources  contribute 
to  background  hourly  03  concentrations  in  the 
range  of  0.03-OXS  ppm  (U.S.  EPA,  1996b,  p.  21). 


appropriate  to  evaluate  weUue  benefits 

estimated  to  accrue,  respectively,  from 
attainment  of  the  0.08  ppm,  8-hour 
primary  standard  (as  well  as  alternative 
0.09  ppm  and  0.07  ppm  primary 
standards)  as  a  baseline  for  the 
estimation  of  incremental  benefits  from 
attainment  of  alternative  seasonal 
secondary  standards. 

1.  Exposure  Characterization 

Though  numerous  effects  of  O3  on 
vegetation  have  been  documented  as 
discussed  above,  it  is  important  in 
considering  risk  to  examine  O3  air 

Duality  patterns  in  the  U.S.  relative  to 
le  location  of  Os  sensitive  species  in 
order  to  predict  whether  or  not  effects 
are  occurring  and  whether  they  are 
likely  to  occur  under  alternative 
standards.  To  address  these  questions, 
the  EPA  assessed  the  available  air 
quality  data  and  conducted  national 
modeling  analyses  since  insufficient 
monitoring  data  are  available  for  such 
assessments  at  a  national  level. 

Because  the  national  air  quality 
surveillance  network  for  O3  was 
designed  principally  to  monitor  O3 
exposure  in  populated  areas,  there  is 
very  limited  measured  data  available  to 
chiuracterize  Os  air  quality  in  rural  and 
remote  sites.  For  the  West,  Bohm  (1992) 
presents  data  for  the  years  1980  through 
1988  for  all  O3  monitoring  sites  near 
Western  forests  and  includes  examples 
of  the  dominant  patterns  in  daily  Cb 
concentrations.  Sites  located  far  from 
urban  or  point  source  areas  experience 
O3  patterns  with  little  hourly  variation 
and  few  hourly  concentrations  above 
0.06  ppm.  However,  sites  on  the  fiinge 
of  urbanized  centers  or  valleys 
experience  patterns  with  some  variation 
in  hourly  concentrations  and  typically 
higher  O3  concentrations  (>  0.10  ppm). 
In  California,  for  example,  Yosemite  and 
Sequoia  National  Pari:s,  which  receive 
pollutants  transported  from  highly 
urbanized  areas,  had  24-hour  means 
ranging  from  0.036  to  0.085  ppm  on 
75%  of  summer  days.  Lake  (>egory,  a 
forested  area  in  the  western  section  of 
the  San  Bernardino  Mountains  and 
situated  on  the  eastern  fringe  of  the  Lbs 
Angeles  Basin,  California,  had  diurnal 
means  ranging  from  0.085  to  0.10  ppm 
during  49%  of  summer  days.  Means 
decreased  with  altitude  and  distance 
from  the  source.  Urban  sites  have 
fluctuating  diurnal  patterns,  with  hi^ 
afternoon  concentrations.  Marked 
scavenging  of  O3  at  night  contributes  to 
lower  diumal  means.  Outside  of 
California,  the  patterns  are  similar,  with 
the  frequency  of  occurrence  of  high  O3 
levels  relating  to  the  size  of  the  city  and 
the  air  pollution  potential  of  the  area. 
The  observed  O3  concentrations 
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discussed  here  are  within  the  ranges 
associated  with  vegetation  injury. 

In  the  Eastern  United  States,  studies 
have  been  undertaken  to  relate  O3 
exposiue  patterns  to  elevation.  As 
reported  in  the  Staff  Paper,  several  sites 
were  monitored  in  western  Virginia 
from  May  to  December  1982  ranging  in 
elevation  from  457  m  to  1067  m.  In 
general,  the  high  elevation  site.  Big 
Meadows,  In  the  Shenandoah  National 
Paric,  had  higher  monthly  Ch 
concentrations  than  the  lower  elevation 
sites,  yet  the  number  of  peak  Os 
occiurences  (>  0.10  ppm)  did  not 
necessarily  increase  with  altitude, 
suggesting  that  higher  monthly  averages 
were  associated  more  with  the  lack  of 
night  time  scavenging  than  with  a  large 
niunber  of  peak  hourly  concentrations. 
Another  study  dted  in  the  Staff  Paper 
compared  sites  for  the  period  1988- 
1992  located  in  West  Virginia,  Virginia 
and  Pennsvlvania,  and  found  the  6  sites 
with  the  highest  exposuires  were  also  the 
highest  elevation  sites  (>  500m).  The 
highest  elevation  sites  were  also 
observed  to  have  large  niunbers  of  O3 
episodes,  with  a  number  of  hourly  peaks 
2  0.10  ppm  ranging  from  only  a  few  in 
1992  (a  more  typical  Oa  year)  to  over 
100  in  1988  (a  high  O3  year).  In  1988, 
all  11  sites  exceeded  the  3-month  W126 
level  (21.0  ppm-hours)  estimated  to 
result  in  greater  than  10%  biomass  loss 
in  50%  of  the  tree  seedling  cases.  In 
other  years,  except  for  1992,  more  than 
half  the  sites  exceeded  this  level.  While 
these  studies  were  conducted  using  a 
W126  expo8\ue  indicator  rather  than  the 
SUM06  form  disciissed  above.  EPA 
believes  the  result  would  not  be 
substantially  different  if  a  SUM06 
indicator  had  been  used.  Similar 
expos\ire  patterns  have  also  been 
reported  in  the  Great  Smokies  National 
Park. 

Because  of  the  lack  of  monitoring 
data,  national  air  quality  typical  of 
agricultiiral  crop  growing  areas  has  not 
been  characterized.  Since  agricultural 
sites  typically  occur  at  relatively  flat, 
low  elevation  areas,  often  downwind  of 
large  urban  areas,  they  would  be 
expected,  unlike  the  high  elevation  sites 
discussed  above,  to  experience  a 
fluctuating  diurnal  O3  pattern  with  O3 
levels  starting  low  in  the  early  morning 
and  building  to  a  peak  in  the  early  to 
late  afternoon,  before  falling  to  almost 
backgroimd  levels  at  night  if  scavenging 
agents  are  present.  To  characterize 
exposure  patterns  nationally,  EPA 
conducted  analyses  using  geographic 
information  systems  (GIS)  and  data  from 
existing  air  quality  monitoring  sites  to 
estimate  seasonal  O3  air  qu£ility  for  the 
year  1990.  The  year  1990  was  selected 
because  it  was  a  typical  Os  year  (not 


extremely  high  or  low).  The  estimated 
seasonal  air  quality,  in  terms  of  the 
3-month.  12-aour.  SUM06  exposure 
index,  was  used  to  estimate  the 
potential  risk  to  vegetation  under  1990 
air  quality  conditions,  as  well  as  that 
predicted  to  occur  under  alternative 
standards. 

In  taking  the  results  from  such 
analyses  into  account,  the  Administrator 
recognizes  that  there  are  many  sources 
of  uncertainties  inherent  in  such 
analyses.  Some  of  the  most  important 
caveats  and  imcertainties  concerning 
the  GIS  exposure  and  risk  assessments 
for  crop  yield  and  biomass  loss  in 
seedlings  include:  (1)  Extrapolating 
from  exposure-response  functions 
generated  in  opui-top  chambers  to 
ambient  conditions,  (2)  the  lack  of  a 
performance  evaluation  of  the  national 
air  qtialiw  extrapolation,  (3)  the 
methodology  to  adjust  modeled  air 
quality  to  reflect  attaiimient  of  various 
^temative  standard  options,  and  (4) 
inherent  imcertainties  in  models  to 
estimate  economic  values  associated 
with  attainment  of  alternative  standards. 
A  description  of  the  GIS  and  air  quality 
adjustment  methodologies  used,  as  well 
as  the  associated  luicertainties.  are 
discussed  in  the  Staff  Paper  and  related 
technical  support  documents  (Horst  and 
Duff,  1995a.b:  Lee  and  Hogsett,  1996; 
Rodecap  et  al.,  1995). 

The  regulatory  scenarios  examined 
include  just  attaining  the  existing 
1-hour  secondary  standard,  as  well  as 
alternative  8-hour  primary  standards, 
including  standaitu  set  at  0.08  ppm, 
Mdth  1-  and  5-expected-exceedimca 
forms,  based  on  a  single  year  of  data 
(1990).  These  estimates  of  protection 
provided  by  the  alternative  8-hour, 
primary  standards  were  also  used  to 
roughly  bound  exposiiro  estimates  for 
other  concentration-based  forms  under 
consideration  (e.g.,  the  second-  and 
fifth-daily  maximum  8-hour  average  Oa 
concentrations,  averaged  over  a  3-year 
period)  by  using  air  cpjality  analyses 
that  compare  alternative  forms  of  the 
standard. 

Key  observations  important  in 
comparing  estimated  3-month.  12-hour 
SUM06  exposures  under  1990 
conditions,  with  just  attaining  the 
existing  0.12  ppm,  1-hoiir  standard,  and 
the  0.08  ppm,  8-hour  alternatives 
include: 

(1)  Under  1990  air  quality,  a  large 
portion  of  California  and  a  few  localized 
areas  in  North  Carolina  and  Georgia  are 
projected  to  have  seasonal  O3  levels 
above  those  reported  to  produce  greater 
than  20%  yield  loss  in  50%  of  NCLAN 
crops  and  17%  biomass  loss  in 
seedlings.  At  least  a  third  of  the  country, 
again  mostly  in  the  Eastern  U.S.,  would 


most  likely  have  seasonal  exposures 
levels  which  could  allow  up  to  10% 
3deld  loss  in  50%  of  NCLAN  crops  and 
studied  seedlings. 

(2)  When  1990  air  quality  is  adjusted 
to  simulate  attaining  the  current  0.12 
ppm,  1-hour  secondary  standard,  the 
overall  seasonal  12-hour  SUM06 
exposures  improve,  but  not 
dramatically.  Under  this  attaiimient 
scenario,  there  are  still  areas  of  the 
country  judged  to  have  seasonal  O3 
levels  sufficient  to  cause  greater  than 
(California)  or  equal  to  (multistate 
region  in  East)  20%  and  17%  yield  or 
biomass  loss  in  crops  and  trees 
seedlings,  respectively. 

(3)  Just  attaming  the  0.08  ppm, 
8-hour,  1-  and  5-expected  exceedance 
alternatives  results  in  markedly 
improved  air  quality  when  compared  to 
just  attaining  me  existing  secondary 
standard,  with  only  slight 
improvements  associated  with  going 
from  a  5-  to  1-expected-exceedance 
form.  The  only  area  projected  to  exhibit 
seasonal  exposures  high  enough  to 
result  in  20%  yield  loss  for  crops  is  a 
portion  of  southern  California,  while 
seasonal  exposures  in  the  majority  of 
the  southeast  would  be  estimated  to 
drop  to  levels  that  could  allow  up  to 
10%  yield  and  biomass  loss  in  50%  of 
NCLAN  crops,  and  studied  tree 
seedlings,  respectively. 

These  results  suggest  that  the 
proposed  0.08  ppm,  8-hour  primary 
standard  would  provide  significantly 
improved  protection  of  vegetation  from 
seasonal  Cb  exposures  of  concern.  The 
Administrate  recognizes,  however,  that 
some  areas  may  continue  to  have 
elevated  seasonal  exposures,  including 
forested  park  lands  and  other  natural 
areas,  and  Class  I  areas  which  are 
fiaderally  mandated  to  preserve  certain 
air  quality  related  values. 

To  furtner  bound  these  analyses,  EPA 
also  examined  8-hour  daily  maximum 
and  3-month,  12-hour  SUM06  design 
values  for  581  counties  (those  having 
sufficient  monitoring  data  for  the  poriod 
1991-1993).  As  discussed  in  the  Staff 
Paper,  this  analysis  revealed  that  almost 
all  areas  that  are  within  or  above  a 
SUM06  range  of  25-38  ppm-hours 
would  also  have  an  8-hoiu'  daily 
maximum  value  of  greater  than  0.08 
ppm.  Thus,  in  those  areas  in  which  air 
qtiality  monitoring  is  being  conducted, 
areas  that  would  likely  be  of  most 
concern  for  effects  on  vegetation  would 
also  be  addressed  by  an  8-hour  primary 
standard  set  at  a  0.08  ppm  level. 

While  these  analyses  indicate  that  the 
adoption  of  an  8-hour,  0.08  ppm 
primary  standard  would  provide 
increasiad  protection,  it  remains 
uncertain  as  to  the  extent  to  which  air 
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qu^ty  improvements  designed  to 
reduce  8-hour  Cb  concentrations  would 
reduce  O3  exposxires  measured  by  a 
SUM06  index.  The  Administrator  judges 
this  to  be  an  important  consideration 
because:  (1)  The  biological  database 
stresses  the  importance  of  ciunulative. 
seasonal  exposures  in  determining  plant 
response;  (2)  plants  have  not  been 
specifically  tested  for  the  importance  of 
diaily  maximum  8-hour  Os 
concentrations  in  relation  to  plant 
response;  and  (3)  the  effects  of 
attainm«it  of  a  8-hour  standard  in 
upwind  urban  areas  on  rural  air  quality 
distributions  cannot  be  characterized 
with  confidence  due  to  the  lack  of 
mcmitoring  data  in  rural  and  remote 
areas.  These  factors  are  important 
considerations  in  determining  whether  a 
separate  seasonal  secondary  standard 
should  be  adopted. 

2.  Assessment  of  Risk  to  Vegetation 

The  EPA  has  undertaken  both 
quantitative  and  qvialitative  assessments 
of  Oa  risk  to  vegetation.  As  discussed  in 
the  Staff  Paper,  these  assessments 
predicted  that  crop  loss,  under  1990  air 
quality  conditions,  of  greater  than  10% 
(relative  to  the  baseline  of  yield  at  03 
levels  of  0.025  ppm  used  in  the  NCLAN 
studies)  would  occur  in  some 
Oroduction  areas  for  soybean,  kidney 
bean,  wheat,  cotton,  and  peanut,  with 
lower  yield  losses  estimated  for  barley, 
corn,  and  sorghiun.  Economic  benefits 
were  estimated  for  the  quantifiable 
effects  associated  with  reductions  in  Ob 
exposures  through  attainment  of 
alternative  standards  for  agricultural 
crops  as  well  as  California  fruit  and 
ve«9tation,  as  summarized  below. 

The  persistence  of  Oa  in  crop  growing 
regions  may  also  resvdt  in  curreody 
nonquantifiable  effects  such  as 
reduction  in  the  genetic  diveraity  of  .    , 
crop  cultivars  available,  as  well  as  the 
loss  of  other  beneficial  traits  that  may  be 
linked  genetically  with  O3  sensitivity  as 
a  result  of  breeding  programs  designed 
to  increase  yield.  Such  indirect  efiiacts 
may  also  occur  in  plants  used  in  urban 
landscapes  and  gardens. 

Exanunation  of  tree  seedlings 
revealed  significant  variability  in 
projected  seedling  biomass  loss,  under 
1990  air  quality  conditions.  For  the 
most  sensitive  species  studied,  black 
cherry  seedling  biomass  loss  is 
projected  to  be  greater  than  30%  for 
over  half  its  geographic  range.  The  less 
sensitive  white  pine  and  aspen 
seedlings  biomass  losses  have  been 
projected  to  be  up  to  10%  for  10%  of 
the  growing  region,  but  only  2-3% 
losses  are  projected  over.50%  of  their- 
geographic  range.  Less  sensitive  species 
studied  are  projected  to  have  less  than 


2%  seedling  biomass  loss  in  all  areas. 
CMven  the  imcertainties  associated  with 
such  projections,  as  discussed  in  the 
Staff  Paper,  these  estimates  of  biomass 
loss  represent  a  potraitial  risk  that 
species  may  experience  at  least  for 
seedling  establishment,  reforestation,  or 
natural  regeneration. 

While  it  is  not  possible  at  this  time  to 
scale  biomass  loss  effects  in  seedlings  to 
mature  trees,  field  observations  of 
seedling  health  and  mortality  can 
provide  information  relevant  to 
assessing  risk  to  mature  trees  and 
forests.  Studies  cited  in  the  Staff  Paper 
suggest  that  O3  can  stress  seedlings 
sufficienUy  to  reduce  root  growth,  thus 
affecting  the  seedlings'  growth, 
competitiveness,  and  siuvivability  both 
immediately  after  germination  and  in 
subsequent  yeare. 

The  importance  of  below-groimd 
effects  on  trees,  forests,  and  ecosystems 
is  often  overlooked  when  evaluating 
responses  to  O3  exposure.  As  discu^ed 
in  Secticm  Vn.B  of  the  Staff  Paper,  O3 
stress  inhibits  photosynthesis  and 
reduces  the  amounts  of  sugan  available 
for  transfer  to  the  roots  that  can  alter 
myconhizal  colonization  and 
compatibility,  reducing  mycorrhizal 
formation  and  root  growth.  Significant 
reduction  and  deterioration  in  feeder 
roots  have  been  observed  in  O3  damaged 
white  pine  and  ponderosa  pine. 

Beyond  biomass  loss  ana  impact  on 
root  systems,  other  risks  to  vegetation 
associated  with  O3  include  shifts  in  the 
relationship  between  tree  species  and 
insect  or  pathogens,  which  can  result  in 
imbalances  within  communities  that 
may  have  long-term  effects  such  as 
those  observed  in  the  San  Bernardino 
forests.  Ozone  effects  can  also  reduce 
biodiversity  by  selectively  impacting 
particularly  sensitive  O3  species/ 
individuals  and  by  reducing  the  ability 
of  affected  areas  to  provide  habitats  for 
other  plants  or  animal  species. 
Moreover,  Oa-sensitive  vegetation  exists 
over  much  of  the  U.S.  including 
National  Parks  and  other  Class  I  areas. 
The  National  Park  ^rvice  has  reported 
that  sensitive  vegetation  is  being  injiued 
by  O3  transported  into  the  parks, 
affiacting  not  only  vegetation  of 
ecological  importance  but  also  aesthetic 
and  existence  values. 

3.  Economic  Benefits  Assessment 

As  discussed  in  Section  Vn.F  of  the 
Staff  Paper,  EPA  developed  estimates  of 
monetized  benefits  associated  with 
several  standard  alternatives.  The 
analyses  focused  on  commodity  crops 
studied  in  the  NCLAN  project, 
representing  approximately  75%  of  the 
U.S.  sales  of  agricultural  crops,  and 
California  fruits  and  vegetables  that 


constitute  approximately  50%  of  the 
Naticm's  fruits  and  vegetable  markets. 
Monetized  benefits  could  not  be 
estimated  for  other  important  categories 
such  as  urban  ornamentals.  Class  I 
areas,  and  commercial  ftxests  because  of 
the  lack  of  c(uicentratioa  response 
functions  and  appropriate  economic 
valuation  models.  The  available  data 
suggest  that  reductions  in  ambient  Oa 
levels  obtained  by  the  alternative 
standards  would  confer  benefits  to  these 
categories  as  well  by  reducing  biomass 
loss,  protecting  functional,  aesthetic 
and  existence  values,  and  by  preserving 
biodiversity  and  native  habitat. 

Benefits  associated  with  attaining  the 
current  NAAQS  and  a  new  8-hour,  0.08 
ppm  primary  standard,  as  well  as  the 
incremental  benefits  associated  with  the 
lowest  seasonal  secondary  standard 
imder  consideration  were  estimated. 
The  combined  benefits  for  commodity 
crops  and  California  fruits  and 
vegetables  for  attaining  a  new  8-hoiir, 
0.08  ppm  primary  standard  were 
reported  in  terms  of  a  l-«xpected- 
exceedance  form.^^  The  key  findings 
from  these  analyses  are: 

(1)  Total  estimated  aimual  benefits 
associated  with  attaining  the  current 
NAAQS  include  approximately  $160- 
$340  M  in  monetized  benefits  from  the 
commodity  crops  and  Calif(»nia  fruits 
and  vegetables  analyzed,  as  well  as 
some  level  of  benefits  from  the  other 
benefits  categories  for  which  no 
quantitative  estimates  could  be  made. 

(2)  Total  estimated  annual  benefits 
associated  with  attaining  a  new  8-hour 
primary  standard  of  0.08  ppm,  1- 
expected-exceedance,  include 
approximately  $490-51,420  M  in 
monetized  benefits  from  the  commodity 
crops  and  California  fruits  and 
vegetables  analyzed,  as  well  as  some 
level  of  benefits  from  the  other  benefits 
categories  for  which  no  quantitative 

.estimates  could  be  made,  although 
directionally  these  benefits  would  be 
expected  to  be  greater  than  those 
associated  with  attaining  the  current 
NAAQS. 

.  (3)  Incremental  annual  benefits 
associated  with  attaining  the  lowest 
seasonal  secondary  standards  analyzed 
include  approximately  $300-$580  M  in 
monetized  benefits  relative  to  the 
current  NAAQS,  compared  to 
approximately  $40-S80  M  relative  to  a 
new  8-hour,  0.08  ppm,  1-expected- 
exceedanoe  standard.  Additional 
incremental  benefits  woiUd  be  obtained 
for  the  other  benefits  categories  shown. 


"A*  notad  in  the  Staff  Piper,  than  wrare  (mall 
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althoiigh  no  quantitative  estimates  of 
these  additional  benefits  could  be  made. 

To  praject  monetized  benefits 
nationwide,  the  above  reported 
estimates  were  scaled  upward,  by 
proportionately  scaling  the  monetized 
estimates  to  the  entire  market,  since  the 
commodity  crops  included  in  the 
analyses  account  for  only  75%  of  the 
U.S.  sales  of  all  agricultural  crops  and 
the  California  fruits  and  vegetables 
include  only  approximately  50%  of  the 
nation's  fruit  and  vegetable  markets. 
The  EPA  recognizes,  however,  that 
fiKtors  such,  as  the  sensitivity  to  O3  of 
crops  and  fruits  and  vegetables  not 
formally  analyzed,  regional  air  quality, 
and  regional  economics  introduce 
considerably  imcertainty  to  any  such 
approach  to  developing  a  national 
estimate.  Application  of  the  scaling 
approadb  to  the  ranges  given  above 
rsnilts  in  the  following  rough 
approximations  to  national  monetized 
benefits  associated  with  the  categories 
of  commodity  crops  and  fruits  and 
vmetables: 

(1)  National  approximation  of  annual 
monetized  benefits  associated  with, 
attaining  the  current  NAAQS:  $270- 
$530  M. 

(2)  National  approximation  of  annual 
mcmetized  benefits  associated  with 
attaining  a  new  8-hour  primary  standard 
of  0.08  ppm,  1-expected-exceedance: 
$970-$2,270  M. 

(3)  National  approximaticm  of 
incremental  anniial  monetized  benefits 
associated  with  attaining  the  lowest 
seasonal  secondary  standards  analyzed: 
$490-$910  M  relative  to  the  current 
NAAQS,  compared  to  approximately 
$70-$130  M  relative  to  a  new  S-hoiu, 
0.08  ppm,  1-expected-exceedance 
standard. 

An  examination  of  the  monetized       , 
benefits  reported  above  indicates  that 
most  of  the  estimated  benefits  accrue 
from  attainment  of  the  S-hour,  0.08  ppm 
primary  standard  with  a  smaller 
incremental  improvement  obtained  by 
the  addition  of  a  seasonal  secondary 
standard.  The  projected  national 
approximations  for  commodity  crops 
and  fruits  and  vegetables  suggest  that 
benefits  on  the  order  of  1  to  more  than 
2  billion  dollars  would  resiilt  fitim  the 
proposed  8-hour,  0.08  ppm  primary 
standard,  alone  or  in  combination  with 
a  seasonal  secondary  standard.  The  EPA 
also  examined  the  monetized  benefits 
estimates  that  would  result  from  the 
attainment  of  either  a  0.07  ppm -or  a  0.09 
ppm.  8-hour  primary  standard.^  These 


estimates  suggest  that  if  a  0.07  ppm  S- 
hoiu  primary  standard  were  to  be 
attained,  only  a  very  small  incremental 
improvement  in  monetized  benefits 
($40-S80  M)  would  be  realized  by  the 
addition  of  the  lowest  seasonal        l^ , . . 
secondary  standard  analyzed.  In      '''" ''' 
contrast,  if  a  0.09  ppm,  8-hour  primary 
standard  were  to  be  attained,  the 
incremental  benefits  to  be  obtained  bom 
the  addition  of  the  lowest  seasonal 
secondary  standard  analyzed  would  be 
considerably  more  significant  ($230- 
$430  M).  llie  qualitative  information 
simimarized  above  also  suggests  that  the 
monetized  benefits  alone  do  not  fully 
reflect  the  public  welfare  benefits  that 
would  be  obtained  fitnn  the  adoption  of 
the  alternative  primary  standards  alone 
or  in  combinaticm  with  a  new  seasonal 
secondary  standard. 

D.  Conchidons  on  Elements  of  the  <  '>*. ' 
Secondary  Standard 

Based  on  the  assessments  of  relevant 
scientific  and  technical  information  in 
the  Criteria  Document,  sections  Vn  and 
Vm  of  the  Staff  Paper,  the  views  of 
CASAC,  and  for  the  reasons  discxissed 
above,  the.  Administrator  has  made  the 
following  observations  and  judgments: 

(1)  The  existing  l-ho\ir,  0.12  ppm 
secondary  standwi  does  not  adequately 
protect  vegetation  against  the  adverse 
effects  of  O3.  Peak  Oj  concentrations 
>0.10  ppm,  but  less  than  the  existing 
standud,  can  be  phytotoxic  to  a  large 
number  of  plant  species,  and  can 
produce  acute  foliar  injury  responses, 
crop  yield  loss  and  reduced  biomass 
production.  The  available  scientific 
information  also  indicates  that  mid- 
range  omcentrations  (0.05  to  0.09  ppm) 
have  the  potential  to  produce  chronic 
stress  on  vegetation,  resulting  in 
reduced  plant  growth  and  yield,  shifts 
in  competitive  advantages  in  mixed 
populations,  decreased  vigor  leading  to 
diminished  resistance  to  pests, 
pathogens,  injiuy  from  other 
environmental  stresses,  and  foliar  injury 
in  some  sensitive  species.  The 
quantitative  exposure  and  benefits 
analysis  indicate  that  the  risk  of  such 
adverse  effects  would  persist  even  upon 
attainment  of  the  existing  standard.  The 
CASAC  is  unanimously  in  agreement 
with  this  conclusion  (Wolff,  1996). 

(2)  Based  on  the  results  of  the       .^ 
quantitative  exposure  and  benefits 
analyses,  the  attainment  of  the  proposed 
0.08  ppm,  8-hoiu'  primary  standard 
would  provide  substantially  improved 
protection  against  adverse  effects  of  Os 
on  vegetatitm.  The  Administrator 


**Tha  national  approximation  of  annual 
monatizad  benefits  associated  with  attaining  a  8- 
boar,  0.07  ppm  primary  standard  alone  would  be 
S1.12O-$3,100  M.  Thu  contiasu  to  S970-S2,270  M 


for  a  0.08  ppm.  S-hour  primary  standard  alone,  and 
S53O-$l,220  M  tor  a  aos  ppm.  S-bour  primoiy 
standard  alone.  . - 


recognizes  that  these  analyses  contain 
substantial  uncertainties,  resulting  in 
only  rough  estimates  of  the  benefits 
associated  with  alternative  standards. 
Nonetheless,  the  Administrator  believes, 
consistent  with  advice  from  CASAC 
(Wolff.  1996),  that  these  analyses  can  be 
of  use  in  identifying  the  relative    " 
incremental  benefits  associated  with  the 
alternative  standards.  Based  on  these 
analyses,  a  reasonable  policy  choice 
wouldbe  to  set  the  secondary  standard 
identical  to  the  proposed  0.Q8  ppm, 
8-hour  primary  standard. 

(3)  The  Adnoinistrator  also  recognizes, 
however,  that  the  available  scientific 
information  on  exposure  dynamics  and 
their  role  in  produdng  plant  response 
clearly  supports  the  conclusion  that  a 
aunulative  seasonal  exposure  index  is 
more  biologically  relevant  than  a  single 
event  or  mean  index.  Therefore,  for  the 
reasons  discussed  in  section  B  above, 
the  Administrator  believes  that 
consideration  should  also  be  given  to 
establishing  a  new  seasonal  secondary 
standard. 

Having  reached  these  conclusions,  the 
Administrator  is  proposing  two 
alternatives  for  public  comment:  (1) 
Setting  the  revised  secondary  standard 
identical  to  the  proposed  0.08  ppm.  8- 
hour  primary  standard,  or  (2) 
estabUshing  a  new  seasonal  secondary 
standard,  lliese  alternatives  are 
consistent  with  the  range  of  views 
expressed  by  CASAC  panel  members 
(Wolff,  1996).  The  Administrator  and  - 
CASAC  (Wolff,  1996)  recognize  that 
choosing  between  these  alternatives,  as 
well  as  selecting  a  specific  seasonal 
exposure  index,  are  policy  decisions, 
and  that  such  decisions  cannot  be  based 
solely  on  scienoe. 

In  specifying  the  averaging  time,  form, 
and  level  of  a  new  seasonal  secondary 
standard,  as  outiined  below,  the 
Administrator  has  focused  her 
consideration  on  the  recommended 
ranges  and  key  factors  outlined  in  the 
Staff  Paper.  Such  an  approach  was 
generally  supported  by  most  CASAC 
panel  members. 

1.  Averaging  Time 

The  Administrator  believes  that  an 
averaging  time  for  a  proposed  seasonal 
secondary  should  be  specified  as  the 
consecutive  3-month  period  of 
maximiun  concentrations  in  the  O3 
season  with  a  12-hour  diurnal  window, 
including  the  daylight  hours  from  8:00 
a.m.  to  8:00  p.m  local  standard  time.  In 
her  judgment,  such  an  averaging  time 
will  adequately  address  the  most 
bidlogically  relevant  periods  of 
exposure  for  both  annual  and  perennial 
vegetati(Hi. 
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2.  Fonn 

The  Ad^pinistrator  believes  that  a 
SUM06  exposure  index  is  a  reasonable 
policy  choice  for  a  seasonal  secondary 
standard  to  {Hotect  against  the  efiiacts  of 
03  on  vegetation.  In  reaching  this 
determination,  the  Administrator  is 
particularly  mindful  that  the  protection 
provided  by  the  secondary  standard 
should  supplement  the  protecti(m 
provided  by  the  primary  standard.  A 
SUM06  form  would,  in  her  judgenient. 
provide  such  supplemental  protection 
by  cumulating  exposure  over  a  season 
reflective  of  the  cumulative  oature  of  O3 
effects  on  plants  and  giving  relatively 
more  wei^t  to  mid-range  exposures  of 
concern  than  to  the  peak  exposures 
addressed  by  the  proposed  0.08  ppm,  8- 
hour  primary  standard,  without  being 
influenced  by  estimated  background 
concentrations  that  are  beyond  the 
scope  of  control  intended  by  a  NAAQS. 

3.  Level 

The  level  at  which  a  seasonal 
secondary  standard  should  be  set 
depends  on  policy  judgments  by  the 
A(uninistrator  as  to  the  level  of  air 
quality  the  attainment  and  maintenance 
of  which  is  requisite  to  protect  the 
public  welfare  from  any  known  or 
anticipated  adverse  effects  associated 
with  the  pollutant  in  the  ambient  air.  As 
disciissed  above  and  in  Section  VII  of 
the  Staff  Paper,  the  EPA  undertook  a 
series  of  analyses  to  examine  the 
incremental  improvements  in  terms  of 
modelled  exposure  potential,  monitored 
air  quality,  and  quantifiable  economic 
and  other  benefits  that  would  accrue 
from  a  seasonal  secondary  standard. 
These  analyses  indicate  that,  beyond 
those  achieved  by  0.08  ppm,  8-hour, 
1-  to  5-expected-exceedance  primary 
standard  alternatives,  relatively  smaller 
incremental  improvements  would  result 
from  the  adoption  of  a  SUM06  seasonal 
standard  witliin  the  range  of  levels 
under  consideration,  38-25  ppm-hois.^ 
Again,  the  Administrator  acknowledges 
the  significant  uncertainties  in  the 
analyses  and  recognizes  that  these 
benefits  should  be  regarded  as  rough 
approximalions. 

Based  on  these  observations,  it  is  the 
Administrator's  judgment,  taking  into 
account  the  protection  provided  by  both 
primary  and  secondary  standards,  that 
in  the  selection  of  the  level  for  a 
seasonal  secondary  standard  the  focus 
should  be  on  the  lower  end  of  the 
SUM06  (38-25  ppm-hoiirs)  range  where 
a  greater  degree  of  incremental 
protecticHi  would  more  likely  be 


29  Roughly  coirasponding  to  the  20  percent  and 
10  percent  yield  loss  protection  levels  for  SO 
percent  of  the  NCLAN  crops,  respectively. 


expected.  Although  it  was  judged  that 
this  degree  of  incremental  protection 
may  be  relatively  small  at  the  national 
level,  such  incremental  improvement 
could  be  potentially  significant  at 
regional  and  local  levels  where  it  would 
be  expected  to  provide  additional 
protection  for  the  most  sensitive 
commercial  crops  and  tree  species, 
while  directionally  providii:^  increased 
protection  against  the  more  subtle 
impacts  of  Ob  on  vegetation  and 
ecosystem  resources  in  Class  I  and  other 
regions.  Thus,  the  Administrator 
decided  to  propose  a  level  of  25  ppm- 
hour  for  a  SUM06  secondary  standard. 

E.  Proposed  Decision  on  the  Secondary 
Standard 

As  discussed  more  fully  above,  the 
Administrator  took  into  account  several 
factors  in  reaching  her  proposed 
decision  on  the  secondary  standard. 
First,  she  concluded  based  on 
information  presented  in  the  Criteria 
Document  and  Staff  Paper  and 
discussed  above,  that  the  existing 
secondary  standard  does  not  provide 
adequate  protection  for  vegetation 
against  the  effects  of  O3.  Having  reached 
this  conclusion,  the  Administrator  next 
considered:  (1)  The  degree  of  protection 
afforded  by  the  proposed  8-hour,  0.08 
ppm  primary  standard;  (2)  the 
incremental  protection  associated  with  a 
SIJM06,  25  ppm-hour  secondary 
standard;  and  (3)  the  value  of 
establishing  a  seasonal  form  for  the 
secondary  standard  that  is  more 
representative  of  biologically  relevant  . 
exposures.  In  weighing  these  factors,  the 
Administrator  recognized,  as  did 
CASAC,  that  reaching  a  decision  on 
revising  the  seconded  standard  requires 
a  blend  of  scientific  and  policy 
considerations. 

Based  on  the  q\iantitative  analyses 
discussed  above  and  presented  in  detail 
in  Section  vn  of  the  Staff  Paper,  a 
reasonable  policy  choice  coiild  be  to  set 
the  revised  secondary  standard  identical 
to  the  proposed  8-hour,  0.08  ppm  ' 
primary  standard.  Attainment  of  such  a 
secondary  standard  would,  in  the 
Administrator's  judgment,  provide 
substantial  protection  against  the  effects 
of  O3  on  vegetation.  The  Administrator 
also  recognizes,  however,  that  a  SUM06 
seasonal  secondary  standard  would 
have  a  stronger  scientific  basis  in  that  it 
would  better  accoimt  for  cumulative, 
seasonal  exposure.  The  Administrator 
also  notes  the  growing  body  of  evidence, 
assessed  in  the  Criteria  Document  and 
Staff  Paper,  that  suggests  more  subtle 
impacts  of  Oa  acting  in  syneigy  with 
other  natural  and  man-made  stressors 
on  individual  plants,  populations  and 
whole  systems.  While  both  the  Staff 


Paper  and  CASAC  concluded  that  theie 
is  insufficient  information  as  yet  to 
estimate  the  severity  of  these  impacts 
quantitatively,  the  Administrator  is 
concerned  that  the  available  infonnstion 
be  given  prt^wr  weight  in  considning 
the  extent  to  which  a  secondary 
standard  should  be  precautionary  as  to 
such  effects.  Given  die  potential 
significance  of  the  effects,  paiticulaiiy  at 
the  regional  scale  and  in  Class  I  areas, 
coupled  with  the  views  of  many  in  the 
scientific  community  that  a  SIJM06 
seasonal  standard  would  be  more 
representative  of  biologically  relevant 
exposures,  the  Administrator  believes  it 
is  important  to  air  these  issues  fiilly. 
Therefore,  the  Administrator  is 
proposing  two  alternatives  for  public 
comment:  (1)  Setting  the  revised 
secondary  standard  identical  to  the 
proposed  0.08  ppm,  8-hour  primary 
standard  in  all  respects;  or  (2) 
establishing  a  3  month,  12-hour,  SUM06 
seasonal  secondary  standard,  set  at  the 
level  of  25  ppm-hour. 

As  discussed  previously,  the 
Administrator  has  also  requested 
comment  on  two  alternative  levels  for 
the  8-hour  primary  standard. 
Accordingly,  she  has  examined  the 
impUcations  for  her  decision  on  the 
secondary  standard  of  adopting  either  of 
the  alternative  levels  for  the  primary 
standard.  Based  on  the  economic 
benefits  assessment  and  other  factors 
discussed  above,  adoption  of  a 
secondary  standard  identical  to  a  0.09 
ppm,  8-hour  standard  would  provide 
appreciably  less  protection  against 
vegetation  effects  than  would  an  0.08 
ppm,  8-hour  secondary  standard.  For 
that  reason,  the  Administrator  would  be 
more  inclined  to  set  a  25  ppm-hour 
SIJM06  seasonal  secondaiy  standard  if  a 
0.09  ppm,  8-hour  primary  standard  were 
to  be  selected.  On  the  othra  hand,  if  a 
0.07  ppm,  8-hour  primaiv  standard  were 
to  be  selected,  appreciably  more  benefits 
would  result  as  compared  to  those 
associated  with  attainment  of  the 
proposed  0.08  ppm,  8-hour  primary 
standard.  In  such  a  case,  the 
Administrator  would  most  likely 
establish  a  secondary  standard  identical 
to  a  0.07  ppm,  8-hour  primary  standard. 
The  EPA  soUcits  comments  on  the 
implications  that  the  possible  selection 
of  one  of  the  alternative  8-hour  primary ' 
standards  (i.e.,  0.09  or  0.07  ppm)  would 
have  on  the  selection  of  an  appropriate 
secondary  standard. 

Tlie  Administrator  also  recognizes  the 
importance  of  enhancing  the  existing  O3 
monitoring  netwoik  to  provide  better 
coverage  in  rural  areas  of  agricultiiral  or 
ecological  importance  irrespective  of  the 
final  alternative  chosen.  Because 
e]q>anding  the  Oj  monitoring  networic 
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would  impose  additional  cost  burdens, 
EPA  specifically  requests  public 
conuoent  on  tbe  appropriate  spatial 
scale  for  an  enhanced  monitoring 
network  intended,to  provide  adequate 
air  quality  surveillance  in  more  rural 
areas  in  a  cost-effisctive  maimer.  Such 
comments  will  serve  to  inform  EPA's 
development  of  revised  air  quality 
surveillance  requirements  (40  CFR  Part 
58)  that  will  be  proposed  at  a  later  date. 
With  respect  to  the  proposed  seasonal 
secondary  standard,  EPA  is  also  seeking 
comment  on  whether  O3  concentrations 
from  several  monitors  should  be 
spatially  integrated  when  determining 
compliance  with  the  standard.  Such  an 
approach  could  provide  a  more 
representative  indication  of  vegetation 
exposures  over  a  given  area  than  Os 
concentrations  measiued  at  a  single 
monitor.  To  help  inform  consideration 
of  this  approach,  EPA  specifically 
requests  comment  on  the  spatial  scale 
that  should  be  considered  for  such 
integration  (e.g.,  averaging)  and  the 
number  of  monitors  that  would  be 
needed  to  determine  representative 
vegetation  exposures  for  a,given  spatial 
scale. 

V.  Revisions  to  ^pendix  H — 
Interpretation  of  the  NAAQS  for  Ozone 

The  EPA  is  proposing  to  revise 
Appendix  H  to  40  CFR  part  50  to  reflect 
the  proposed  revisions  to  the  primary 
and  secondary  standards  discussed 
above.  The  proposed  revisions  to 
Apf>endix  H  would  explain  the 
computations  necessary  for  determining 
when  the  proposed  primary  and 
secondary  standards  are  met.  More 
specifically,  the  proposed  revisions 
address  data  completeness 
requdrements,  data  reporting,  handling, 
and  rounding  conventions,  and  example 
calculations.  Because  two  alternative 
secondary  standards  are  proposed,  the 
proposed  changes  to  Appendix  H 
address  both  alternatives:  (1)  A 
secondary  standard  set  identical  to  the 
proposed  0.08  ppm,  8-hour  primary 
standard;  or  (2)  a  seasonal  secondary 
standard  expressed  in  the  SUM06  form. 
Depending  on  the  final  decision  on  the 
secondary  standard,  the  proposed 
revisions  to  Appendix  H  will  be 
modified  accordingly. 

Key  elements  of  the  proposed 
revisions  to  Appendix  H  are  outlined 
below. 

A.  Data  Completeness 

One  key  change  to  Appendix  H  is  that 
the  data  completeness  requirements  for 
the  proposed  0.08  ppm,  8-hour  primary 
standard  (and  the  secondary  standard  if 
it  is  set  identical  to  the  primary 
standard)  would  not  include  an 


adjustment  to  the  concentration  statistic 
to  accouint  for  missing  data.  Instead,  the 
proposal  would  require  90%  data 
completeness,  on  average,  during  the  3- 
year  period,  with  no  single  year  within 
the  period  having  less  than  75%  data 
completeness.  This  data  completeness 
reqiiirement  would  have  to  be  satisfied 
in  order  to  determine  that  the 
standard(s)  have  been  met  at  a 
monitoring  site.  A  site  could  be  found 
not  to  have  met  the  standard(s)  with  less 
than  complete  data. 

Based  aa  its  analysis  of  available  air 
quality  data,  the  EPA  believes  that  (he 
proposed  data  completeness 
requirement  is  reasonable  given  that 
90%  of  all  monitoring  sites  that  are 
operated  on  a  continuous  basis 
routinely  meet  this  objective.  The  EPA 
is  seeking  comment,  however,  on 
whether  meteorological  data  would  . 
provide  an  objective  basis  for 
determining,  on  a  day  for  which  there 
is  missing  data,  that  the  meteorological 
conditions  were  not  conducive  to  high 
O3  concentrations,  and  therefore,  that 
the  day  could  be  assumed  to  have  an  Os 
concentration  less  than  0.08  ppm.  The 
EPA  specifically  requests  comment  on 
the  appropriateness  of  permitting 
adjustments  for  missing  data  based  on 
meteorological  conditions,  as  well  as  on 
information  that  would  permit  better 
definition  of  those  necessary  conditions 
likely  to  result  in  peak  8-hour  O3 
concentrations  in  the  ranges  of  concern. 

For  a  secondary  standard  expressed  in 
a  3-month,  12-hour,  SUM06  form,  a  site 
^ould  be  required  to  have  75%  data 
completeness  in  a  given  year  and 
adjustments  would  be  made  for  missing 
data.  Because  this  alternative  is  a 
seasonal  cimiulative  index,  representing 
a  distribution  of  O3  values  under  a  range 
of  meteorological  conditions,  rather 
than  a  peak  statistic,  the  EPA  is 
proposing  a  missing  data  procedure  that 
would  multiply  the  unadjusted  SUM06 
value  by  the  ratio  of  the  number  of 
possible  daylight  hours  (8:00  am  to  8:00 
pm)  during  the  O3  monitoring  season  to 
the  number  of  hoius  with  valid  ambient 
hourly  concentrations. 

B.  Data  Handling  and  Rounding 
Conventions  •" 

Almost  all  State  agencies  now  report 
hourly  O3  concentrations  to  three 
decimal  places,  in  ppm,  since  the  'j, 

typical  incremental  sensitivity  of 
currently  usedOj  monitors  is  0.001 
ppm.  In  calculating  8-hour  average  O3 
concentrations  from  such  hourly  data, 
and  in  calculating  3-year  averages  of  the 
third  highest  maximum  8-hour  average 
concentrations,  the  calcidated  fourth 
decimal  place  digit  would  be  rounded 
(with  aoOOS  rounded  up)  to  preserve 


the  nxmaber  of  significant  digits  in  the 
reported  data.  , 

To  determine  whether  the  proposed 
standard  is  met,  the  calculated  value  of 
the  third  highest  maximum  8-hour 
average  concentrations,  averaged  over 
three  years,  would  be  compared  to  the 
level  of  the  standard.  The  proposed 
standard  of  0.08  ppm  is  expr^sed  to  the 
second  decimal  place,  reflective  of  the 
quantitative  uncertainties  in  the  health 
effects  evidence  upon  which  the 
proposed  standard  is  based.  More 
specifically,  these  uncertainties  include 
the  measurement  uncertainty  inherent 
in  the  reported  ambient  Os 
concentrations  used  in  field  and 
epidemiological  studies  and  in  the 
exposure  estimates  upon  which 
quantitative  risk  assessments  have  been 
based.  The  EPA  believes  that  expressing 
the  proposed  standard  to  the  second 
dechnal  place  is  consistent  with  the 
quality  assurance  gmdelines  that 
indicate  the  precision  2*  for  such  O3 
measurements  shall  be  within  ±15%. 

To  compare  the  calculated  3-year 
average  Os  concentration  to  the  level  of 
the  standard,  the  third  decimal  place  of 
the  calculated  value  is  rounded.  The 
current  rounding  convention  is  to  roimd 
up  digits  equal  to  or  greater  than  5. 
Rounding  has  the  effects  of  reducing  the 
probability  of  misclassifying  an 
attainment  area  as  nonattainment  and  of 
producing  a  more  stable  attainment  test. 
Taking  into  account  measurement 
uncertainty  and  the  desirability' of  these 
resulting  effects,  EPA  has  historically 
deemed  the  current  rounding 
convention  to  be  appropriate. 

On  the  other  hand,  EPA  recognizes 
that  this  current  roimding  convention ' 
directionally  resiUts  in  less  public 
health  protection  than  that  which  would 
be  associated  with  a  convention  that 
defined  the  smallest  increment  of  0.001 
ppm  to  be  above  the  level  of  the 
standard  for  the  piuposes  of 
determining  whether  the  standard  has 
been  met.^^  Thus,  EPA  solicits  conmient 
on  the  use  of  an  alternative  rounding 
convention  defined  as  low  as  0.001 
ppm,  with  regard  to  potential  increased 
public  health  protection  as  well  as  to 
potential  efEects  on  the  probability  of 


>The  term  precision  is  uied  to  denote  both  tbe 
reproducibility  of  •  measurement  under  a  constant 
set  of  conditions,  as  well  as  other  components  of 
measurement  uncertainty  such  as  instrument  drift 
and  relative  bias. 

i^  Based  on  1993-1995  air  quality  data, 
approximately  13  million  more  people  would  live 
in  areas  for  which  the  alternative  rounding 
convention  would  result  in  improvements  in  air 
quality  as  compared  to  the  current  rounding 
convention.  This  population  difference  corresponds 
to  an  increase  of  66  counties  that  would  not  meat 
the  proposed  primary  standard  based  on  the 
alternative  rounding  convention. 
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attainment  misdassificatians  and  on  the 
stability  of  the  standard. 

VL  Tadmical  Qianges  to  Appendices  D 
andE 

A.  Appendix  D  to  Part  50— 
Measurement  Principle  and  Calibration 
Procedure  fm  the  Measuzement  of  Chin 
the  Atmosphere 

Minor  revisions  to  the  references 
listed  within  Appendix  D  are  proposed 
to  provide  the  reader  with  the  most 
recent  information  on  obtaining 
reference  materials  to  support  the  Oa 
monitoring  methodology.  Specifically, 
these  changes  include  updating  the  EPA 
addresses  and  adding  EPA  dociunent 
reference  numbers. 

Appendix  D  also  contains  information 
on  the  "Temporary  Alternative 
Calibration  Procedure — (Boric  Acid- 
Potassiiun  Iodide)"  for  the  O3  federal 
reference  method.  This  alternative 
calibration  procedure  was  considered  to 
be  a  valid  alternative  to  the  ultraviolet 
photometry  procedure  for  direct 
calibration  of  O3  analyzers  for  a  period 
bet%veen  the  promiilgation  of  the 
original  Os  federal  reference  method 
and  18  months  after  promulgation  (from 
February  1979  through  August  1980). 
Since  this  period  has  expired,  it  is  no 
longer  necessary  to  include  the 
alternative  calibration  procedure  in 
Appendix  D;  therefore,  EPA  proposes  to 
remove  it. 

B.  Appendix  E  to  Part  50— Reference 
Method  for  Determination  of 
Hydrxxxubons  Corrected  for  Methane     ^ 

Appendix  E  specifies  a  reference 
method  that  was  used  when  EPA 
established  a  total  hydrocarbon  National 
Ambient  Air  Quality  Standard.  The  total 
hydrocarbon  NAAQS  was  revoked  on 
January  5, 1983  (48  FR  628),  and  the 
inclusion  of  a  total  hydrocarbon 
reference  method  within  Appendix  E  is 
no  longer  appropriate.  Accordingly,  the 
EPA  proposes  to  remove  it. 

Several  sources  of  information  cm  the 
current  techniques  used  for  the 
measiuement  of  hydrocarbons  are 
available.  Two  that  are  widely  used  are 
the  "Compendium  of  Methods  for  the 
Determination  of  Toxic  Organic 
Compounds  in  Ambient  Air,  Method 
TO-12,  Method  for  the  Determination  of 
Non-Methane  Organic  Compounds 
(NMOC)  in  Ambient  Air  Using 
Cryogenic  Preconcentration  and  Direct 
Flame  Ionization  Detection  (PDFID)," 
EPA-600/4-89-017,  National  Exposure 
Research  Laboratory,  U.S.  EPA;  and 
"Photochemical  Assessment  Monitoring 
Stations  Implementation  Manual," 
Appendix  N,  EPA-454/B-93-051. " 
March  1994,  available  through  the 


National  Technical  Infiarmatifm  Services 
(NnS  publication  numbv  PB  94  187 
382).  5829  Port  Royal  Road.  Spcii^eld. 
VA  22161. 

Vn.  Implementatian  Program 

Recognizing  that  adoption  of  new 
NAAQS  few  (h.  together  with  new 
particulate  matter  (PM)  NAAQS.  as  well 
as  potential  new  regulaticms  for  regional 
haze,  could  have  profound  implications 
for  existing  State  implementation 
programs,  EPA  established  a 
subcommittee  under  the  Qean  Air  Act 
Advisory  Conmiittee  (CAAAC)  in  1995. 
The  Subcommittee,  comprised  of  some 
58  members  representing  environmental 
organizations.  State  and  local  air 
pollution  control  agencies.  Federal 
agaides,  academia,  industry,  and  other 
public  interests,  is  to  provide  advice 
and  recommendations  to  EPA  cm 
developing  new,  integrated  approaches 
for  implementing  the  potential  new 
NAAQS  for  Os  and  PM.  as  well  as  a 
potential  new  regional  haze  reduction 
program.  The  Subcommittee,  through 
several  work  groups  made  up  of 
Subcommittee  members  and  other 
designees  recommended  by  the 
Subcommittee,  is  in  the  process  of 
examining  key  aspects  of  the  existing 
implementation  programs  for  O3  and 
PM,  to  provide  for  more  effective 
implementation  of  the  potential  new 
NAAQS.  as  well  as  to  provide  new 
approaches  to  better  integrate  broad 
regional  and  national  control  strategies 
with  more  localized  efforts. 

Upon  completion  of  its  work,  the 
Subcommittee  will  present  its  findings 
and  recommendations  to  the  CAAAC. 
These  recommendations  will  then  assist 
EPA's  development  of  appropriate 
policies  and  regulations  for 
implementing  the  potential  new  O3  and 
PM  NAAQS  and  regional  haze 
regulations  in  the  most  efficient  and 
environmentally  effective  manner. 
These  policies  and  regulations  will  then 
be  published  in  the  Federal  Register  for 
further  input  from  the  public. 

VnL  Regnlatory  Impacts 

The  EPA  has  judged  this  proposal  to 
be  a  significant  abtion,  and  has  prepared 
a  draft  Regulatory  Impact  Analysis  (RIA) 
for  it  as  discussed  below.  Neither  the 
draft  RIA  nor  the  associated  contractor 
reports  have  been  considered  in  issuing 
this  proposal.  Judicial  decisions  make 
clear  that  the  economic  and 
technological  feasibility  of  attaining 
ambient  standards  are  not  to  be 
considered  in  setting  them,  although 
such  factors  may  be  considered  to  a 
degree  in  the  development  of  State 
plans  to  implement  the  standards. 


As  discussed  above,  EPA  has 
established  a  Subcommittee  of  the 
CAAAC  to  examine  the  existing 
implementation  programs  for  Cb  and 
PM,  and  provide  advice  and 
reoommmdations  to  asdst  EPA  in 
developing  new,  integrated  apivoaches 
for  implementing  potential  new  or  ' 

revised  NAAQS  for  Oa  and  PM,  as  weU 
as  a  potential  new  regional  haze 
reductioQ  program.  Because  the  wock  of 
the  Subcommittee  is  still  in  progress, 
the  draft  RIA  and  associated  regulatory 
flexibility  assessment  that  accompany 
this  notice  do  not  reflect  its  advice  and 
recommendations  or  any  resulting 
implementation  strategies  for  O3.  The 
EPA  anticipates  that  such  strategies  will 
be  more  efficient  and  environmentally 
effective  than  the  ones  analyzed.  While 
the  draft  RIA  and  flexibility  assessment 
should  be  useful  in  generally  informing 
the  public  about  potential  costs  and 
benefits  associated  with  implementation 
of  the  proposed  revisions,  they  do  not 
reflect  any  new  implementation  or 
monitoring  requirements  or  policies  that 
may  be  proposed  after  consideration  of 
the  Subcommittee's  advice  and 
recommendations.  As  EPA  develops  and 
elaborates  such  requirements  or 
policies,  it  will  continue  to  consult  with 
the  Subcommittee  and  Mrill  prepare 
further  regulatory  analyses  as 
appropriate. 

A.  Executive  Order  12866 

Under  Executive  Order  12866,  the 
Agency  must  determine  whether  a 
rcq^ulatory  action  is  "significant"  and, 
therefore,  subject  to  Office  of 
Management  and  Budget  (OMB)  review 
and  other  reqtiirements  of  the  Executive 
Order.  The  order  defines  "significant 
regulatory  action"  as  one  that  may: 

(1)  Have  an  annual  effect  on  the 
economy  of  $100  million  or  more  or 
adversely  afiiect  in  a  material  way  the 
economy,  a  sector  of  the  economy, 
proddctivity,  competition,  jobs,  the 
environment,  public  health  or  safety,  or 
State,  local,  or  tribal  governments  or 
communities; 

(2)  Create  a  serious  inconsistency  or 
otherwise  interfere  with  an  action  taken  ^ 
or  planned  by  another  Agency; 

(3)  Materially  alter  the  budgetary 
impact  of  entitlements,  grants,  user  fees, 
or  loan  programs  or  the  rights  and 
obtisations  or  recipimits  thereof;  or 

(4j  Raise  novel  legal  or  policy  issues 
arising  out  of  legal  mandates,  the 
President's  priorities,  or  the  principles 
set  forth  in  die  Executive  Order.  ^ 

In  view  of  its  important  policy 
implications,  this  propKwal  has  been 
judged  to  be  a  "significant  regulatory 
action"  within  the  meaning  of  the 
Executive  Order,  and  EPA  has 
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submitted  it  to  OMB  for  review. 
Changes  made  in  response  to  OMB 
suggestions  or  recommendations  will  be 
dociunented  in  the  pubUc  docket  and 
made  available  for  public  inspection  at 
EPA's  Air  and  Radiation  Docket 
Information  Center  (Docket  No.  A-95- 
58). 

The  EPA  has  prepared  and  entered 
into  the  docket  a  draft  regulatory  impact 
analysis  (RIA)  entitled  "Regulatory 
Impact  Analysis  for  Proposed  Ozone 
National  Ambient  Air<Juality  Standard 
(November  1996)".  This  draft  RIA 
assesses  the  costs,  economic  impacts, 
and  benefits  associated  with  the 
implementation  of  the  current  and 
several  alternative  NAAQS  for  ozone. 
As  discussed  in  the  draft  RIA,  there  are 
an  unusually  large  number  of 
limitations  and  uncertainties  associated 
with  the  analyses  and  resulting  cost 
impacts  and  benefit  estimates.  Because 
judicial  decisions  make  clear  that  coct 
can  not  be  considered  in  setting 
NAAQS,  the  results  of  the  draft  RIA 
have  not  been  considered  in  developing 
this  proposaL 

Comparison     of     BENEFrrs     and 
Costs— Regional  Control 

Strategy  Baseune  (Biluons  of 
1990$) 

[Estimates  are  Increniental  from  the  current 
standard] 


mione- 

tized  an- 

Annual 

Alternative  ozone 

fKial  ben- 

costs of 

NAAQS 

efits  of 

partial  at- 

partial at- 

tainment 

tainment 

80  ppb.  8  hour.  4  AX 

$0-0.6 

$0.6 

80  ppm.  8  hour,  1  AX 

0.1-1.5 

2.5 

As  discussed  in  the  RIA  itself,  there 
are  a  large  number  of  limitations  and 
uncert£unties  inherent  in  estimating 
these  national  costs  and  benefits  over 
extended  periods  of  time.  Results  aie 
limited  by  the  inability  to  monetize 
certain  health  or  welfeire  benefits  for 
comparison  with  projections  of  control 
costs  that  are  usually  more  complete, 
but  are  sometimes  overstated  due  to  an 
inability  to  forecast  advances  in 
pollution  pre\  ention  and  control.  The 
approaches  used  for  the  RIA  did  not 
attempt  to  take  advantage  of  flexibilities 
and  savings  possible  in  consideration  of 
combined  air  quality  management 
program  for  the  PM  and  O3.  Further, 
they  were  limited  by  availability  of 
emissions,  air  quality  monitoring,  and 
related  information.  Indeed,  the  suite  of 
control  measures  available  to  be 
considei<ed  in  the  cost  analysis  was  not 
sufficient  to  achieve  full  attainment  in 
2007.  It  is  for  this  reason  we  have  only 


presented  the  costs  and  benefits  for  this 
"partial  attainment"  scenario.  In  the 
partial  attainment  scenario,  there  would 
be  8  to  20  residual  nonattainment  areas 
representing  14  to  32  million  people, 
respectively,  in  2007.  These  areas  would 
need  approximately  120,000  to  750,000 
additional  tons  of  emission  reductidns 
in  order  to  attain  the  standards.  One 
implication  of  this  scenario  is  that  more 
time  will  be  needed  to  attain  the 
standards  in  the  areas  remaining  in 
nonattainment.  Moreover,  based  on  past 
experience,  improvements  in      . 
technologies  and  creative       -.i'  ,- 

implementation  programs  are  likely  to 
result  in  more  effective  programs  than 
can  now  be  forecasted.  The  EPA  is 
plfoming  to  improve  and  expiand  its 
analysis  of  the  integrated  costs  and 
benefits  of  attaining  both  the  PM  and 
ozone  standards  in  association  with 
developing  implementation  gmdance. 

B.  Regulatory  Flexibility  Analysis 

The  Regulatory  Flexibility  Act  (RFA), 
5  U.S.C.  601  et  seq.,  provides  that, 
whenever  an  agency  is  required  to 
publish  a  general  notice  of  rulemaking 
for  a  proposed  rule,  the  agency  must 
prepare  regulatory  flexibility  analyses 
for  the  proposed  and  final  rule  unless 
the  head  of  the  agency  certifies  that  it 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities.  In  judging  what  kinds  of 
economic  impacts  are  relevant  for  this 
determination,  it  is  appropriate  to 
consider  the  purposes  and  requirements 
of  the  RFA.  Mid-Tex  Electrical  Co-op  v. 
FERC,  773  F.2d  327.  341-42  (D.C  Or. 
1985). 

Review  of  the  findings  and  purposes 
section  of  th^  RFA  makes  clear  that 
Congress  enacted  the  RFA  to  address  the 
economic  impact  of  rules  on  small 
entities  subject  to  the  rule's 
requirements.  Pub.  L.  95-354,  section  2 
(1980);  see  also  126  Cong.  Rec.  21,452, 
21,453  (1980).  In  explaining  the  need  for 
the  RFA,  Congress  generally  expressed 
concern  about  the  problematic 
consequences  of  applying  regulations 
uniformly  to  large  and  small  entities. 
Specifically,  Congress  stated  that  "laws 
and  regulations  designed  for  application 
to  large  scale' entities  haVe  been  apphed 
uniformly  to  small  [entities]  even 
though  the  problems  that  gave  rise  to 
government  action  may  not  have  been 
caused  by  those  small  entities,  that 
"uniform  Federal  regulatory  and 
reporting  requirements  have  in 
numerous  instances  imposed 
unnecessary  and  disproportionately 
burdensome  demands  *  *  *  upon  small 
[entities]  with  limited  resources,"  that 
"the  Mlure  to  recognize  difiierences  in 
the  scale  and  resources  of  regulated 


entities  has  in  nimierous  instances 
adversely  affected  competition  in  the 
marketplace,"  and  that  "the  practice  of 
treating  aU  regulated  [entities]  as 
equivalent  may  lead  to  inefficient  use  of 
regulatory  agency  resources."  Id.  To 
address  these  concerns.  Congress 
enacted  the  RFA  "fo  establish  as  a 
principle  of  regulatory  issuance  that 
agencies  shall  endeavor,  consistent  with 
the  objectives  of  the  rule  and  of 
applicable  statutes,  to  fit  regulatory  and 
informational  requirements  to  the  scale 
of  the  (entity]  subject  to  regulation" 
(emphasis  added).  Id. 

The  statutory  requirements  for 
regulatory  flexibility  analyses  confirm 
that  the  economic  impact  to  be  analyzed 
is  the  impact  of  the  rule  on  small 
entities  that  will  have  to  comply  with 
the  rule's  requirements.  In  both  initial 
and  final  regulatory  flexibility  analyses, 
for  example,  the  agency  issuing  the  rule 
is  required  to  desoibe  and  (where 
feasible)  estimate  the  nimiber  of  small 
entities  "to  which  the  proposed  rule 
will  apply";  describe  the  reporting, 
recordkeeping  and  other  "compliance 
requirements"  of  the  proposed  rule;  and 
estimate  the  classes  of  small  entities  that 
"will  be  subject  to  the  requirement/* 
See  RFA  sections  603  and  604.  The 
agency  must  also  discuss  and  address 
significant  regulatory  alternatives  that 
are  consistent  with  the  appUcable 
statutes  and  would  minimize  any 
significant  economic  impact  on  small 
entities.  Among  the  possible  alternatives 
listed  by  the  RFA  are  the  establishment 
of  differing  compliance  and  reporting 
requirements  that  take  into  account  the 
resources  available  to  small  entities  and 
partial  or  total  exemptions  from  the  rule 
for  small  entities.  See  RFA  section 
603(c).  The  RFA's  requirements  for 
regulatory  flexibility  analyses  thus 
establish  that  the  focus  of  such  analyses 
are  the  regulatory  requirements  small 
entities  will  be  required  to  meet  as  a 
result  of  the  rule  and  ways  to  tailor 
those  requirements  to  reduce  the  burden 
on  small  entities.  Mid-Tex  Electrical  Co- 
op. 773  F.2d  at  342  ("(Ut  is  clear  that 
Congress  envisioned  that  the  relevant 
"economic  impact"  was  the  impact  of 
compliance  with  the  proposed  rule  on 
regulated  small  entities'). 

The  scope  of  regulatory  flexibility 
analyses  in  tiun  informs  the  scope  of  the 
analysis  necessary  to  support  a 
certification  that  a  rule  will  not  have  "a 
significant  economic  impact  on  a 
substantial  number  of  small  entities." 
Thus,  "an  agency  may  properly  certify 
that  no  regulatory  flexibility  analysis  is 
necessary  when  it  determines  that  the 
rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  sinall  entities  that  are  subject 
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to  the  requirements  of  the  rule."  Id. 
(emphasis  added);  see  also  United 
Distribution  Cmmpanies  v.  FERC,  88 
F.3d  1105, 1170  (D.C.  Or.  1996).    « 

In  view  of  the  RFA's  piuposes  and  the 
requirements  it  establishes  for 
regulatory  flexibility  analyses,  EPA 
believes  that  today's  proposal  to  revise 
the  O3  NAAQS  will  not  have  a 
significant  economic  impact  on  small 
entities  within  the  meaning  of  the  RFA. 
The  proposed  rule,  if  promulgated,  will 
not  establish  requirements  apphcable  to 
small  entities.  Instead,  it  will  establish 
a  standard  of  air  quality  that  other  Act 
provisions  wiU  call  on  states  (or  in  case 
of  state  default,  the  federal  government) 
to  achieve  by  adopting  implementation 
plans  containing  specific  control 
measiues  for  that  purpose.  In  other 
words,  state  (or  federal)  regulations 
implementing  the  NAAQS  might 
estabUsh  requirements  applicable  to 
small  entities,  but  the  NAAQS  itself 
would  not.^  For  these  reasons,  the 
Administrator  certifies  that  this 
proposed  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities. 

While  the  statutory  requirements  for 
regulatory  flexibility  analyses  are  thus 
inapplic^le  to  NAAQS  standard- 
setting,  EPA  is  nonetheless  interested  in 
assessing  to  the  extent  possible  the 
potential  impact  on  small  entities  of 
implementing  a  revised  O3  NAAQS. 
EPA  has  accordingly  conducted  a  more 
general  analysis  of  die  potential  cost 
impacts  on  small  entities  of  control 
measures  that  states  might  adopt  to 
attain  and  maintain  a  revised  NAAQS, 
and  has  included  that  analysis  in  the 
RIA  cited  above. 

That  analysis  examines  industry-wide 
cost  and  economic  impacts  for  those 
sectors  likely  to  be  affected  when  the 
proposed  revisions  to  the  Qj  NAAQS 
are  implemented  by  States.  As  part  of 
the  draft  RIA,  the  EPA  has  analyzed 
various  industries  for  the  existence  of 
small  entities  to  ascertain  whether  small 
entities  within  a  given  industry  category 
are  likely  to  be  differentially  aSacted 
when  compared  to  the  industry  category 
as  a  whole.  This  information  will  serve 
to  inform  potentially  affected  small 
entities,  thus  enabling  them  to 
participate  more  effectively  in  EPA's 
review  and  potential  revision  of  existing 
implementation  requirements  and 
policies  and  in  development  of  any 
necessary  State  implementation  plan 
revisions.  As  indicated  previoiisly,  EPA 
will  prepare  fiuther  analyses  as 


'■Bacauaa  Um  ptopoMd  rule  would  not  atttblUh 
requirenMnts  applicable  to  imall  entitias,  EPA  can 
not  in  bet  peifonn  the  analyaaa  contomplatMl  bjr  *' 
the  RFA. 


appropriate  as  it  develops  new 
implementation  requirements  or 
policies. 

The  EPA's  finding  that  today's 
proposal  will  not  have  a  significant 
economic  impact  on  small  entities  also 
entails  that  the  new  small-entity 
provisions  in  Section  244  of  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  (SBREFA)  do  not  apply. 
Nevertheless^EPA  intends  to  fulfill  the 
spirif  of  SBREFA  on  a  voluntary  basis. 
To  accomplish  this,  following  the 
proposal  of  new  air  quality  standards  for 
ozone  and  particulate  matter,  EPA 
intends  to  work  with  the  Small  Business 
Administration  (SBA)  to  hold  two 
separate  panel  exercises  to  collect 
comments,  advice  and 
recommendations  from  representatives 
of  small  businesses,  small  governments, 
and  other  small  organizations.  The  first 
panel,  soliciting  comments  on  the  new 
standards  themselves,  will  be  held 
shortly  after  proposal.  The  second 
panel,  covering  implementation  of  the 
standards,  will  be  held  a  few  months 
later.  Both  panel  exercises  will  be 
carried  out  using  a  panel  process 
modeled  on  the  "Small  Business 
Advocacy  Review  Panel"  provisions  in 
Section  244  of  SBREFA.  We  are  also 
adding  a  niunber  of  small-entity 
representatives  to  our  Federal  advisory 
committee  focusing  on  NAAQS 
implementation;  we  expect  the  small- 
entity  advice  from  this  committee  will 
help  the  aforementioned 
implementation  panel  accomplish  its 
purpose. 

C.  Impact  on  Reporting  Requirements 

There  are  no  reporting  requirements 
direcUy  associated  with  an  ambient  air 
quality  standard  proposed  imder  section 
109  of  the  Act  (42  U.S.C.  7400).  There 
are,  however,  reporting  requirements 
associated  with  related  sections  of  the 
Act,  particularly  sections  107, 110, 160, 
and  317  (42  U.S.C.  7407,  7410,  7460, 
and  7617).  If  EPA  proposes  revisions  to 
the  air  quality  surveillance  requirements 
(40  CFR  part  58)  for  O3,  the  associated 
RIA  will  address  the  Paperwork 
Reduction  Act  requirements  through  an 
Information  Collection  Request. 

D.  Unfunded  Mandates  Reform  Act 

Title  n  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (UMRA).  Pub.  L. 
104-4,  establishes  requirements  for 
Federal  agencies  to  assess  the  effects  of 
their  regulatory  actions  on  State,  local, 
and  tribal  governments  and  the  private 
sector.  Under  section  202  of  the  UMRA, 
EPA  generally  must  prepare  a  written 
statement/ including  a  cost-benefit 
analysis,  for  propoMd  and  final  rules 
with  "Federal  mandates"  that  may 


result  in  expenditures  to  State,  local, 
and  tribal  governments,  in  the  aggregate, 
or  to  the  private  sector,  of  $100  niillion 
or  more  in  any  one  year.  Th^s 
requirement  does  not  apply  if  EPA  is 
prohibited  by  law  fit>m  considering 
section  202  estimates  and  analyses  in 
adopting  the  rule  in  question.  Before 
promulgating  an  EPA  rule  for  which  a 
written  statement  is  needed,  section  205 
of  the  UMRA  generally  requires  EPA  to 
identify  and  consider  a  reasonable 
nimiber  of  regxilatory  alternatives  and 
adopt  the  least  costiy,  most  cost- 
effective,  or  least  burdensome 
alternative  that  achieves  the  objectives 
of  the  nile.  These  requirements  do  not 
apply  when  they  are  inconsistent  with 
applicable  law.  Moreover,  section  205 
allows  EPA  to  adopt  an  altonative  other 
than  the  least  cosUy,  most  cost-effective, 
or  least  burdensome  alternative  if  the 
Administrator  publishes  with  the  final 
rule  an  explanation  of  why  that 
alternative  was  not  adopted.  Before  EPA 
establishes  any  regulatory  requirements 
that  may  significanUy  or  imiquely  affect 
small  governments,  including  tribal 
governments,  it  must  have  developed 
under  section  203  of  the  UMRA  a  small 
government  agency  plan.  The  plan  must 
provide  for  notifying  potentially 
affected  small  governments,  enabling 
officials  of  affected  small  governments 
to  have  meaningful  and  timely  input  in 
the  development  of  EPA  regulatory 
proposals  with  significant  Federal 
intragovemmental  mandates,  and 
informing,  educating,  and  advising 
small  govenunents  on  compUance  with 
the  regulatory  requirements. 

As  indicated  previously,  EPA  cannot 
consider  in  setting  a  NAAQS  the 
economic  or  technological  feasibility  of 
attaining  ambient  air  quaUty  standards, 
although  such  factors  may  be 
considered  to  a  degree  in  the 
development  of  State  plans  to 
implement  the  standards.  Accordingly, 
EPA  has  determined  that  the  provisions 
of  sections  202,  203,  and  205  of  the 
UMRA  do  not  apply  to  this  proposed 
decision.  The  EPA  admowledges, 
however,  that  any  corresponding 
revisions  to  associated  State 
implementation  plan  requirements  and 
air  quality  surveillance  requirements,  40 
CFR  part  51  and  40  CFR  part  58, 
respectively,  might  result  in  such 
effects.  Accordir^gly,  EPA  will  address 
unfunded  mandates  as  appropriate 
\^en  it  proposes  any  revisions  to  40 
CFR  parts  51  and  58. 

E.  Environmental  Justice 

Executive  Order  12848  reqiiires  that 
each  Federal  agency  make  achieving 
environmental  jiistice  part  of  its  mission 
by  identifying  and  addressing,  as 
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appropriate,  disproportionately  high 
and  adverse  human  heahh  or 
environmental  efiiects  of  its  programs, 
policies,  and  activities  on  minorities 
and  low-income  populations.  These 
requiranents  have  been  addressed  to 
the  extent  practicable  in  the  draft  RIA' 
dted  above. 

List  of  Sul^ects  in  40  CFR  Part  50 

Environmental  protection,  Air 
pollution  control.  Caibon  monoxide. 
Lead.  Nitrogen  dioxide,  Ozone, 
Particulate  matter.  Sulfur  oxides. 

Dated:  November  27, 1996. 
Canl  M.  Browner, 

Administiatot.    . 
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For  the  reasons  set  forth  in  the 
preamble,  chapter  I  of  title  40  of  the 
Code  of  Federal  Regulations  is  proposed 
to  be  amended  as  follows: 


PART  SO— NATIONAL  PRIMARY  AND 
SECONDARY  AMBIENT  AIR  QUALTTY 
STANDARDS 

t 

1.  The  authority  citation  for  part  50 

continues  to  reed  as  follows: 

Autfaoritjr:  Sees.  109  and  301(a),  Clean  Air 
Act.  as  amended  (42  y.S.C  7409.  7601(a)). 

2.  Section  50.9  is  revised  to  read  as 
follows: 

{50.9    National  prtmary  and  secondary 
aml)lent  air  quality  standanfs  for  0> 

(a)  The  level  of  the  national  primary 
ambient  air  quality  standard  for  O3. 
measured  by  a  reference  method  based 
on  Appendix  D  to  this  part  and 
designated  in  accordance  with  part  53  of 
this  chapter,  is  0.08  parts  per  nrillion 
(ppm),  daily  maximum  8-hour  average. 

(b)  An  8-hour  average  shall  be 
considered  valid  if  at  least  75%  of  the 
hourly  averages  for  the  8-hour  period 
are  available.  In  the  event  that  only  six 
(or  seven)  hourly  averages  are  available, 
the  8-hour  average  shall  be  computed  on 
the  basis  of  the  hours  available,  using 
six  (or  seven)  as  the  divisor.  The  8-hoiu 
averages  shall  be  stated  in  parts  per 
miUion  to  three  decimal  places. 

(c)  The  primary  O3  ambient  air  quality 
standard  is  met  at  an  ambient  air  quaUty 
monitoring  site  when  the  3-year  average 
of  the  annual  third-highest  daily 
maximum  8-hour  average  O3 
concentration  is  less  than  or  equal  to 
0.08  ppm.  The  primary  standard  is  not 
met  when  the  3-year  average  of  the 

Anniml  third-highest  daily  ma'riTTHiTn  8- 

hour  average  Ob  concentration  is  greater 
than  0.08  ppm.  Computations  for 
comparisons  with  the  primary  standard 
and  data  handling  conventions  are 
specified  in  Appendix  H  to  this  part. 

(d)  The  national  secondary  ambient 
air  quality  standard  for  O3  is  based  on 
a  3-month  ctmiulative  index  that  simis 
all  ambient  hourly  concentrations 
greater  than  or  equal  to  0.06  ppm  during 
the  hours  8:00  am  to  8:00  pm  local 
standard  time  (LST).  The  secondary  Os 
rtandard  is  met  at  an  ambient  air  quality 
monitoring  site  when  the  ctmiulative 
index  value  (SUM06)  based  on  a 
consecutive  3-month  period  of 
maximimi  concentrations  is  less  than  or 
equal  to  25  ppm-hours.  Computations 
for  comparisons  with  the  level  of  the 
secondary  standard  and  data  handling 
conventions  are  specified  in  Appendix 
H  to  this  part. 

3.  Appendix  D  is  amended  as  follows: 

a.  References  8  and  9  are  revised. 

b.  After  Figure  2,  Schematic  Diagram 
of  a  Typical  UV  Photometric  Calibration 
System  (Option  1],  all  remaining  text 
included  within  the  "Temporary 
Alternative  Calibration  Procedure — 
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(Boric  Acid-Potassiiun  Iodide)"  section 
is  removed. 

c.  Figure  1,  Schematic  Diagram  of  a 
Typical  BAKI  Calibration  System. 
Figure  2,  KI  Sampling  Train,  and  Figure 
3,  Schematic  Diagram  of  a  l^pical  BAKI 
Calibration  System  (Option  1),  are 
removed. 

Appendix  D  to  Part  50    Meaaurement 
Principle  and  CaUbratiim  Procednre  for 
the  Measorement  of  Os  in  the 
Atmosphere  ^ .  ^  - 


RflCsnocM 


8.  TransfBT  Standards  far  Califarafion  of 
Ambient  Air  Monitoring  Analyzers  for  Oy, 
EPA  publication  number  EPA-600/4-7»-056, 
EPA,  National  Exposure  Research  Laboratoiy, 
Deportment  E,  (MD-77B),  Research  Triangle 
Park,  NC  27711. 

9.  Technical  Assistance  Document  for  the 
Calibration  of  Ambient  Ozone  Monitors,  EPA 
publication  number  EPA-600/4-79-057, 
EPA,  National  Exposure  Research  labanXary, 
Department  E.  (MD-77B),  Research  Triangle 
PaA.  NC  27711. 


Appendix  E  [Samoved  and  Reaervedl 

4.  Appendix  E  is  removed  and       '   *-• 
reserved. 

5.  Appendix  H  is  revised  in  its 
entirety  to  read  as  follows: 

Appendix  H  to  Part  90 — ^Intaqpretation 
of&e  Primary  and  Secondaiy  Naliimal 
Ambient  Air  Qoality  Standards  fiir  Os 

I.  General 

This  appendix  explains  the  data  handling 
conventions  and  computations  necessary  far 
determining  whether  the  national  primary 
and  secondary  ambient  air  quality  standards 
for  O}  specified  in  part  50.9  of  this  chapter 
are  met  at  an  ambient  Oj  air  quality  ^ 
monitoring  site.  Ozone  is  measured  in  the 
ambient  air  by  a  reference  method  besed  on 
appendix  D  of  this  part.  Data  reporting,  data 
hanriling,  and  computation  procedures  to  be 
used  in  nmUng  comparisons  between 
reported  Oa  concentrations  and  the  level  of 
the  O3  standard  are  specified  in  the  following 
sections. 


2.  Primaiy  Ambient  Air  Quality  Standard  for 

Ch 

2.1    Data  Reporting  and  Handling 

Conventions 

a.  Computt^g  8-hour  averages.  Hourly 
average  concentrations  shall  be  reported  in 
parts  per  million  (pfHn)  to  the  third  decimal 
place,  with  additional  digits  to  the  right 
being  tnmcated.  Running  6-hour  averages 
shall  be  con^nited  from  the  hourly  Oa 
concentration  data  for  each  hour  of  the  year 
and  the  result  shall  be  straed  in  the  first,  or 
start,  hour  of  the  8-hour  period.  An  8-hour 
average  shall  be  considered  valid  if  at  least 
75%  of  the  hourly  averages  for  the  8-hour 
period  are  available.  In  me  event  that  only 
six  (or  seven)  hourly  averages  are  available, 
die  8-hour  average  shall  be  computed  on  the 
basis  of  the  hours  available  using  six  (or 
seven)  as  the  diviacv.  The  8-hour  average  Os 
concentrations  shall  be  rounded  to  three 
decimal  places  (with  0.0005  rounded  up)  to 
preserve  the  nimiber  of  significant  digits  in 
the  reported  data.  The  inrignificant  digits  are 
truncated. 

b.  Daily  maximum  6-hour  average 
concentrations.  There  are  24  possible 
running  8-hour  average  O3  concentrations  for 
each  calendar  day  during  the  O3  monitoring 
season.  (Ozone  monitoring  seasons  vary  by 
geographic  location  as  designated  in  pert  58, 
Appendix  D  to  this  chapter.)  The  daily 
fnnVimiiin  8-hour  ccmcentration  for  a  given 
calendar  day  is  the  highest  of  the  24  possible 
8-hour  average  concentrations  computed  fat 
that  day.  This  process  is  repeated,  yielding  a 
daily  m«»iiniim  8-hoiir  average  Oj 
concentration  for  each  calendar  day  with 
ambient  O3  monitoring  data.  Because  the  8- 
hour  averages  are  recorded  in  the  start  hour, 
the  daily  TTn»yiiniiTn  8-hour  concentrations 
from  two  consecutive  days  may  have  some 
hourly  concentrations  in  common.  Generally, 
overlapping  daily  maximum  8-hour  averages 
are  not  likely,  except  in  those  non-urban 
monitoring  locations  with  less  pronounced 
diurnal  variation  in  hourly  concentrations. 

c  An  O3  m<Kiitoring  day  shall  be  counted 
as  a  valid  day  if  valid  8-hour  averages  are 
available  for  at  least  75%  of  possible  hours 
in  the  day  (Le.,  at  least  18  of  the  24  averages). 
In  the  event  that  less  than  75%  of  the  8-hour 
averages  are  available,  a  day  shall  also  be 
counted  as  a  valid  day  if  the  daily  maximum 
8-hour  average  concentration  for  that  day  is 
greater  than  the  level  of  the  ambient 
standard. 

2.2    Primary  Standard-Related  Summary 
Statistic 

The  standard-related  summary  statistic  is 
the  annual  third-highest  dally  maximum  8- 


bour  Os  Goocentration,  exjwesaed  in  parts  par 
milllo(i,^vataged  over  three  years.  The  3-year 
average  shall  be  computed  using  the  three 
most  recent,  consecutive  calencbr  years  of 
monitoring  data  meeting  the  data 
completeness  requirements  described  in  thb 
appendix  The  computed  3-year  average  of 
the  ^inp""^  third-highest  daily  mfrimmn  $. 
hour  average  Oj  concentrations  shall  be 
rounded  to  three  decimal  places  (with  0.0005 
rounded  up)  to  preserve  the  number  of 
significant  digits  in  the  reported  data.  The 
insignificant  digits  are  truncated. 

2.3    Comparisons  With  the  Primary  Os 
Standard 

a.  The  primary  Ch  ambient  air  quality 
standard  is  met  at  an  ambient  air  quality 
monitoring  site  when  the  3-year  avetage  of 
the  ■"""■I  third-highest  daily  n^«yiTTmm  8- 
hour  average  Oj  concentration  is  less  than  or 
equal  to  0.08  ppm.  The  primary  standard  is 
not  met  at  an  ambient  a^  qiiality  monitoring 
site  when  the  3-year  average  of  the  annual 
third-highest  daily  m«»<iniiTn  8-bour  avnage 
03  concentration  is  greater  tihan  0.06  ppm. 
Thus,  the  3-year  average  annual  tfaird>highest 
daily  maximum  8-hour  average  O3 
concentration  is  also  tlie  des^  value  far  the 
site.  The  number  of  significant  figursa  in  the 
level  of  the  standard  dictatae  dw  rounding 
convention  for  compering  tlw  oosnputed  3- 
year  average  annual  third-highest  daily 
mayitpiim  s^iour  average  Oj  cancentiation 
with  the  standard.  The  third  decimal  place  of 
the  computed  value  is  rounded,  widi  values 
equal  to,  or  greater  tiian  5  rounding  up.  Thus, 
a  computed  3-year  average  O3  concentration 
of  0.065  ppm  is  the  smallest  value  that  is 
greater  than  0.08  ppm. 

b.  This  comparison  shall  be  based  cm  three 
consecutive,  complete  calendar  years  of  air 
quality  monitoring  data.  Thir  requirement  is 
met  for  the  three  year  period  at  a  monitoring 
site  if  daily  maximum  8-hour  average 
concentrations  are  available  far  at  least  90%, 
on  average,  of  the  days  during  the  designated 
O3  monitoring  season,  with  a  minimum  data 
completeness  in  any  one  year  of  at  least  75% 
of  the  designated  sampliiig  days. 

c  Although  three  complete  years  of  data 
are  required  to  demonstrate  attainment  of  titie 
standard,  years  with  high  concentrations 
shall  not  be  ignored  on  the  ground  that  they 
have  less  than  complete  data.  Thus,  in 
computing  the  3-year  average  tliird-highest 
maYimiinn  concentration,  calendar  years  with 
less  than  75%  data  completeness  shall  be 
included  in  the  computation  if  the  annual 
third-highest  miiirimiiTn  8-hour  concentration 
is  greater  than  the  level  of  the  standard. 


Example  1.— Ambient  Monitoring  Site  Attaining  the  Primary  O3  Standard 


Year 


1993 
1994 
1995 


Average  .~ 


Percent 
vaKddays 


100 
96 
9B 
96 


1st  highest 

de^  max&- 

houroonc. 

(ppm) 


0.092 
0.084 
0.080 


2nd  highest 

daily  ntax&- 

houroonc 

(ppm) 


0.090 
0.063 
0.079 


3rd  highest 

daily  max  8- 

hourcona 

(ppm) 


0.066 
0.075 
0.073 
0.078 


4th  highest 

daily  max  8- 

hour  oonc 

(ppm) 


0.063 
0.074 
0.068 


Sth  highest 

dBBy  max8- 

hour  cone 

(ppm) 


0.080 
0074 
0.066 
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The  prinury  standard  is  mat  at  this 
monitoring  site  because  the  S-year  average  of 

the  unniml  thild-highest  daily  rnavimi^Tt^  s- 

hour  average  Os  cxincentiations  (i.e.,  0.078 


ppm)  is  less  than  or  equal  to  0.08  ppra.  The 
data  completeness  requirement  is  also  met 
because  the  average  percent  of  days  with 
valid  monitoring  is  greater  than  90%,  and  no 


single  year  has  la 
completeness. 


I  than  75%  data 


Example  2.— AMBiEhfT  Monitoring  Site  Faiung  To  Meet  the  Primary  O3  Standard 


Yew 

Percent 
vaHddays 

1st  highest 

dalymaxS- 

houroonc 

tow) 

2nd  highest 

dsly  max8- 

houroonc 

(ppm) 

3ixl  highest 

d^maxS- 

hour  oonc. 

(ppm) 

4th  hi^iest 

daHymaxS- 

hourconc. 

(ppm) 

Sth  higliest 

daily  max  8- 

hourconc. 

(ppm) 

1««                                                      y 

96 
74 
96 

0.106 

ai04 
aio3 

0.103 
0.103 
0.101 

0.103 
0.092 
0.101 

0.102 
0.091 
0.097 

0.102 
0.088 
0.095 

1»* \ 

1995 .._ 

Av^trug* ,„,„. .....,,, 

89 

0.009 

The  primary  standard  is  not  met  at  this 
monitoring  site  because  the  3-year  average  of 
the  third-highest  daily  mairinniim  s-bour 
average  Ob  concentrations  (i.e.,  0.099  ppm)  is 
greater  than  0.08  ppm.  Note  that  the  Os 
concentration  data  far  1994  is  used  in  these 
computations,  even  though  the  data  capture 
is  less  than  75%,  because  the  third-highest 
daily  maximum  S-hour  average  concentration 
far  that  year  is  greater  than  0.08  ppm. 

J.  Secondaiy  Ambient  Air  Quality  Standard 
fitrOi 

3.1    Data  Reporting  and  Handling 
Conventions 

a.  Computing  the  daily  index  value  (DJ.). 

The  secondary  03  standard  m  based  on  a 
seasonal  index  that  accumulates  all  hourly 
Os  concentrations  greater  than  or  equal  to 
0.060  ppra  for  each  hour  of  the  day  between 
8.-00  a.m.  to  BM)  pan.  local  standard  time 
(LST).  The  reporting  requirements  are  the 
same  as  described  above  for  the  primary 
standard.  The  hourly  average  ambient  Qj 
concentrations  shall  be  reported  in  parts  per> 
million  (ppm)  to  three  decimal  placss,  with 
additional  digits  to  the  right  being  truncated. 
The  first  step,  computing  the  daily  index 
value,  D.L,  for  the  daylight  hours  is 
illustrated  below: 


ExA^iPLE  3.— Sample  Daily  Index 
Calculation  for  an  Ambient 
Ozone  MoNrroRtNO  SfTE 


start  hour 

Con- 

Start hour 
(pja) 

Con- 

(a.m.) 

centration 
(ppm) 

uentraHoii 
(ppm) 

12 

OJOOi 

12 

0.079 

1 

0027 

1 

0.062 

2 

0X)16 

2 

O066 

3 

0.014 

3 

0.088 

0.010 

4 

0.083 

ojon 

5 

0.061 

0J)14 

6 

0.065 

0026 

7 

0.066 

0046 

8 

0.061 

OJOfO 

9 

0JO3S 

10 

O075 

10 

00)39 

11 

0.060 

11 

0.034 

Da«y  Index  (DA.)  -  0.060  -f^  0X75  ■*■  0060  •«- 
0.079  -t-  O082  1-  O085  * 

ojoea  *  0.063  *  0.081  * 

0.066  m  0.78  ppnvhours 

b.  Computing  the  monthly  cumulative 
index  (SUM06).  The  daily  index  is  computed 
at  each  monitoring  site  for  each  calendu  day 
in  each  month  during  the  O3  monitoring 
season  designated  in  part  58,  Appendix  D  to 
this  chapter.  At  an  individual  monitraing 
site,  a  month  is  counted  as  a  valid  O3 
monitoring  month  if  ambient  O3 
concentrations  are  available  for  at  least  75% 
of  possible  index  hours  in  the  month.  For 
months  with  greater  than  75%  data 
completeness,  the  monthly  total  index  value 
shall  be  adjusted  for  incomplete  sampling  by 
multiplying  the  unad)usted  SUM06 


cumulative  index  value  by  the  ratio  of  die 
number  of  possible  dayli^t  hours  to  the 
number  of  hours  with  valid  ambient  hourly 
concentrations. 

Example  4.  Adjusting  the  monthly  SUM06 
for  missing  data. 

M.I.=  2;(D.I.)*(ii*12yv 

where, 

M.L  « the  monthly  sum  of  the  dayli^t  hour* 

greater  than  or  equal  to  0.060  ppm, 
D.L  s  the  daily  sum  of  the  daylight  hours 

greater  than  or  equal  to  0.060  ppm. 
n  >  the  number  of  days  in  the  calendar 

month. 
V  s  the  ntmiber  of  daylight  hours  (8.-00  a.m.^ 

8:00  p.m.  LST)  with  valid  hourly  03 

concentrations. 

3.2  Secondaiy  Standard-related  Summary 
Statistic 

The  standard-related  summary  statistic  is 
the  annual  mpyiTniiTn  3-month  SUM06  value 
expressed  in  ppm-hours.  Specifically,  the 
annual  SUM06  value  is  computed  on  a 
calendar  year  basis  using  the  three  highest, 
consecutive  monthly  SUM06  values. 

3.3  Comparisons  with  the  Secondary  O) 
Standard 

The  secondary  O3  standard  is  met  when 
the  annual  maximum  SUM06  value  based  on 
a  consecutive  3-month  period  at  an  Da  air 
quality  monitoring  site  is  less  than  or  eqxial 
to  25  ppm-hotirs.  Values  of  aS  or  greater 
shall  be  rounded  up. 


Example  5.-Sample  Calculation  of  the  Maximum  3-Month  SUM06  Value  at  an  Ambient  Air  QuAiny 

Monitoring  Site 


April 

May 

June 

July 

August 

September 

October 

Monthly  SUM06 

3-^^tonth  Totrf  » 

4.442 
na 

9.124 
na 

12J83 
26.549 

10153 
38.260 

13.555 
42.691 

4.364 
34.072 

1.302 
19.221 

The  maximum  consecutive  3-month 
SUM06  value  for  this  site  is  43  ppm-hours. 
Because  43  is  greater  than  25,  the  secondary 
Oi  ambient  air  quality  is  not  met  at  this 
ambient  air  quality  monitoring  site. 

[FR  Doc.  96-30903  Filed  12-12-96;  8:45  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40CFRPart51 

RIN2060^AF34 

Intarim  Implementation  Poliqf  on 
or  Revised  Ozone  and  Particular 
Matter  (PM)  National  Ambient  Air 
Quality  Standards  (NAAQS) 

AGENCY:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Notice  of  Proposed  Policy 

(NPP). 

SUMMARy:  This  document  is  to  propose 
a  policy  regarding  interim 
implementation  requirements  for  ozone 
and  PM  air  pollution  control  during  the 
time  period  following  promulgation  of 
new  or  revised  NAAQS.  Elsewhere  in 
today's  Federal  Register,  EPA  is 
proposing  these  NAAQS.  The  policy  as 
proposed  is  intended  to  ensiue 
momentum  is  maintained  by  the  States 
in  the  current  program  while  moving 
toward  developing  their  plans  for 
implementing  the  new  NAAQS.  An 
explanation  and  structure  of  the  Federal 
Advisory  Committee  Act  (FACA) 
Subcommittee  for  Ozone,  PM  and 
Re^onal  Haze  Implementation 
Programs  (Subcommittee)  is  provided 
under  SUPPLEMENTARY  MF0RMAT10N. 
DATES:  Written  comments  on  this 
proposal  must  be  received  by  February 
18,  1997. 

ADDRESSES:  Comments.  Comments  on 
this  proposal  shoxild  be  submitted  (in 
duplicate  if  possible)  to  the  Air  and 
Radiation  Docket  and  Information 
Center.  401  M  Street,  SW,  Washington. 
DC  20460,  Attention  Docket  Number  A- 
95-38.  Docket.  The  pubUc  docket  for 
this  action  is  available  for  public 
inspection  and  copying  between  8:00 
a.m.  and  5:30  p.m.,  Monday  through 
Friday,  at  tiie  Air  and  Radiation  Docket 
and  Information  Center  (6102), 
Attention  Docket  A-95-38,  South 
Conference  Center,  Room  4, 401  M 
Street.  SW.  Washington,  DC  20460.  A 
reasonable  fee  for  copying  may  be 
charged. 

FOR  FURTHER  INFORMATION  CONTACT:  For 
general  FACA  Subcommittee  questions 
and  comments,  contact  Ms.  Denise 
Gerth,  U.S.  EPA,  MD-15.  Research 
Triangle  Park.  NC  27711,  telephone 
(919)  541-5550.  For  specific  questions 
and  comments  on  the  NPP,  contact  Ms. 
Sharon  Reinders,  U.S.  EPA,  MD-15, 
Research  Triangle  Park,  NC  27711, 
telephone  (919)  541-5284. 


SUPPLEMENTARY  INFORMATION:  Tlie 
following  communications  and  outreach 
mechanisms  have  been  established: 
Overview  infoanation — A  World 
Wide  Web  (WWW)  site  has  been 
developed  for  overview  information  on 
the  NAAQS  and  the  ozone,  PM,  and 
regional  haze  (RH)  FACA  process.  The 
Uniform  Resource  Location  (URL)  for 
the  home  page  of  the  web  site  is  http:/ 
/www.epa.gov/oar/faca/. 

Detailed  and  technical  information'— 
Available  on  the  03/PM/RH  Bulletin 
Board  on  the  Office,  of  Air  Quality 
Planning  and  Standards  (OAQPS) 
Technology  Transfer  Network  (TTN), 
which  is  a  collection  of  electronic 
bulletin  board  systems  operated  by 
OAQPS  containing  information  about  a- 
wide  variety  of  air  pollution  topics.  The 
03/PM/RH  BiUletin  Board  contains 
separate  areas  for  each  of  the  FACA 
Subcommittee's  five  work  groups  and 
includes  meeting  materials,  issue 
pap>ers.  as  well  as  general  areas  with 
information  about  the  process, 
participants,  etc.  The  TTN  can  be  '  •    ' ' 
accessed  by  any  of  the  following  three 
methods: 

— By  modem:  the  dial-in  number  is 
(919)  541-5742.  Communications 
software  should  be  set  with  the 
following  parameters:  8  Data  Bits,  No 
Parity,  1  Stop  Bit  (8-N-l)  14,400  bps 
(or  less). 
—Full  Duplex. 

—ANSI  or  VT-100  Terminal  Emulation. 
The  TTN  is  available  on  the  WWW  site 
at  the  following  URL:  http:// 
ttnwwwjipnc.epa.gov/html/ozpmrh/ 
facahome.htm.  The  TTN  can  also  be 
accessed  on  the  Internet  using  File 
Transfer  Protocol  (FTP);  the  FTP 
address  is  ttnftp.rtpnc.epa.gov.  The  TTN 
Helpline  is  (919)  541-5384. 
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b.PM-10 
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b.  Attainment  Demonstrations       " "  ■• 
(1)  Ozone 

(2)PK4-10     •  f- 

c.  July  1996  Findings  Issued  by  EPA— 
Ozone 

d.  New  Requirements  for  Marginal  and 
Moderate  Areas — Ozone 

e.  Planning  and  Control  Requirements— 
PM-10 
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(1)  Ozone 


(2)  PM-10 

g.  OTR,  ore,  PAMS 

h.  Cooiormity 

L  New  Source  Review 

Purpose  and  Objectives 

This  notice  proposes  an  interim 
implementation  policy  associated  with 
the  potential  revision  of  the  ozone  apd 
PM  NAAQS.  The  interim 
implementation  policy  is  the  guidance 
that  EPA  wiU  use  to  continue  to 
implement  the  ozone  and  PM-10 
nonattainment  programs.  The  ozone  and 
PM  NAAQS  are  proposed  elsewhere  in 
today's  Federal  Reg^er.  The  EPA 
intends  to  propose  a  regional  haze 
program  in  mid-1997.  Although  EPA  is 
undertaking  a  notice  and  comment 
process  regarding  the  interim 
implementation  policy,  the  interim 
implementation  policy  would 
nevertheless  be  a  policy  to  be 
implemented  through  subsequent 
rulemaking  actions,  e.g.,  findings  or 
other  actions  regarding  SIP  submittals 
fiom  the  States.  Thus,  the  interim 
implementation  policy  would  represent 
EPA's  preliminary  views  on  these  issues 
and,  while  it  may  include  various 
statements  that  States  must  take  certain 
actions,  these  statements  are  made 
pursuant  to  EPA's  preliminary 
interpretations,  and  thus  do  not  bind  the 
States  and  public  as  a  matter  of  law. 
Only  after  EPA  has  made  its 
interpretations  final  through  rulemaking 
will  they  be  binding  on  the  States  and 
public  as  a  matter  of  law.  Such 
rulemaking  will  follow  the  requirements 
of  the  Administrative  Procedure  Act,  5 
U.S.C.  section  553(b)  and.(c),  and  in 
some  cases  may  rely  on  the  "good 
cause"  exception  in  5  U.S.C.  section 
553(b)(B). 

In  advance  of  these  actions,  the  EPA 
published  an  advance  notice  of 
proposed  rulemaking  (Al^R)  entiUed, 
"National  Ambient  Air  Quality 
Standards  for  Ozone  and  Particulate 
Matter,"  on  June  12. 1996  (61  FR  29719) 
which  announced  the  EPA's  plans  to 
propose  decisions  on  whether  to  retain 
or  revise  the  ozone  and  PM  NAAQS. 
That  ANPR  also  described  the  FACA 
Subcommittee  process  established 
tmder  the  Clean  Air  Act  Advisory 
Conunittee  (CAAAC)  to  provide  advice 
and  recommendations  to  the  EPA  on 
developing  new,  integrated  approaches 
for  implementing  potential  revised 
NAAQS  for  ozone  and  PM,  as  well  as  a 
new  regional  haze  reduction  program. 
The  Subcommittee  is  composed  of 
representatives  from  State,  local  and 
tribal  organizations,  environmental 
groups,  industry  and  trade  groups 
(including  small  business 
representatives),  consultants,  academic/ 
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scientific  communities,  and  Federal 
agencies.  The  organization  of  the 
Siibcommittee  includes  a  Coordination 
Group  and  four  work  groups:  (1)  Base 
Programs  Analyses  and  Policies  Work 
Group,  (2)  National  and  Regional 
Strategies  Wot'k  Group,  (3)  Science  and 
Techniod  Support  Wori^  (koup,  and  (4) 
Communications  and  Outreach  Work 
Group.  Through  this  process,  EPA  is 
angaging  in  communications  with 
segments  of  society  that  may  be  afiiscted 
by  the  implementation  of  NAAQS  and 
the  regional  haze  program. 

Elsewhere  in  today  s  Federal  Register, 
the  EPA  is  also  publishing  an  ANPR 
entitled,  "Implementation  of  New  or 
Revised  Ozone  and  Particulate  Mattn 
(PM)  National  Ambient  Air  Quality 
Standards  (NAAQS)  and  Regional  Haze 
Regulations,"  which  outlines  policy  and 
technical  implementation  issues  and 
principles,  and  questions  for  issues 
associated  with  the  potential  revision  of 
the  ozone  and  PM  NAAQS  and  the 
development  of  a  region^  haze 
program. 

liaese  notices  are  intended  to  invite 
stakeholders  to  participate  in  the 
implementation  development  process, 
to  assure  that  their  concerns  will  be 
addressed  and  their  options  assessed, 
and,  ultimately,  to  increase  the 
effectiveness  of  the  NAAQS 
implementation  strategies  and  regional 
haze  reduction  program  that  is 
established. 

A.  FACA  Subcommittee 
Recommendations 

The  Subcommittee  has  provided 
advice  and  recommendations  for 
consideration  by  CAAAC  on 
implementation  of  specific  programs 
covering  the  transition  time  period  after 
new  or  revised  NAAQSare 
promulgated.  The  EPA  is  taking  the 
advice  and  recommendations  that  the 
Subcommittee  recconmended  for 
consideration  by  the  CAAAC  into 
consideration  in  this  proposal.  Where 
the  Subcommittee  reached  broad 
agreement  in  their  recommendations, 
EPA  is  accepting  the  recommendations. 
In  other  situations  when  the 
Subcommittee  may  not  have  reached 
broad  agreement,  EPA  is  modifying  the 
recommendations.  Where  no  specific 
recommendations  were  made,  EPA  is 
following  the  general  philosophy  that  is 
invoked  by  the  other  recommendations. 
The  recommendations  and  advice  of  the 
FACA  Subcommittee  provide  the 
foundation  of  today's  proposal. 

The  EPA  solicits  comment  on  each 
element  contained  in  this  proposal  and 
seeks  additional  suggestions  on 
approaches  to  increase  flexibility  during 
the  interim  period  to  improve  both  aii 


quality  and  pollution  reduction 
strategies  with  a  change  in  the  NAAQS. 
Consistent  with  long-standing  EPA 
policy.  States  have  the  ability  to  propose 
case-by-case  modifications  to  thdr  plans 
which  could  make  equivalent  or 
improved  environmental  progress.  The 
EPA  will  review  and  rulemake  oa  these 
through  the  normal  SIP  revision 
process.  Consistent  with  this,  EPA 
solicits  comment  on  i^^ether,  and  how, 
to  allow  flexibility  to  control  programs 
during  the  timeframe  of  the  VP  to  allow 
additional  substitutions  and/or 
modifications  to  existing  control 
programs.  Additionally,  EPA  seeks 
comment  on  the  relevant  criteria,  such 
as  air  quaUty  impact,  emission 
reductions,  risk  and  population^ 
exposure,  cost-effactiveness,  and 
transport  impacts,  it  should  employ 
during  the  evaluation  of  such  SIP 
revisions.  The  reader  is  directed  to  the 
interim  policy  portion  of  this  notice  for 
further  details. 

Recognizing  the  merit  of  market-based 
solutions  to  pollution  control,  in  1994, 
EPA  issued  the  economic  incentive 
program  (EIP)  rule,  which  provides 
rules  and  guidance  for  establishing 
economic  incentive  programs.  The  EIP 
remains  available  to  be  used  in 
coordination  Mdth  this  policy  as  part  of 
the  States'  plans  to  reduce  pollution  and 
achieve  the  new  NAAQS. 

B.  Basis  for  the  Interim  Implementation 
Policy 

The  EPA  interprets  the  relevant 
portions  of  the  Clean  Air  Act  (Act)  to 
provide  that  the  general  planning 
requirements  of  part  A  of  title  I  and  the 
basic  nonattainment  planning 
requirements  of  subpart  1  of  part  D  of 
title  I  govern  the  implementation  of  a 
new  or  revised  NAAQS.  The  detailed 
provisions  of  subparts  2  and  4  of  part  D 
that  currently  apply  to  ozone  and  PM- 
10  (particles  with  an  aerodynamic 
diameter  less  than  or  equal  to  a  nominal 
10  micrometers)  nonattainment 
planning  would  not  apply  directly  to 
the  implementation  of  a  new  ozone 
NAAQS  or  a  new  fine  particle  NAAQS, 
but  woiild  continue  to  apply  during  the 
interim  period  after  promulgation  of  a 
new  or  revised  NAAQS  to  the  extent 
they  are  retained  under  a  no-backsUding 
principle  and  to  the  extent  they  are 
needed  to  comply  with  the  general 
obligations  of  subpart  1.  The  provisions 
of  subpart  4,  however,  would  apply  to 
the  implementation  of  a  new  or  revised 
PM-10  NAAQS.  Furthermore,  with 
regard  to  a  no-backsliding  principle, 
section  110(1)  provides  that  EPA  may 
not  approve  revisions  to  SIP's  that 
interfere  with  requirements  to  attain  or 
make  reasonable  further  progress  (RFP) 


or  with  any  other  applic^le 
requirements  of  the  Act. 

llie  basis  for  the  view  that  the 
specific  requirements  of  subparts  2  and 
4  do  not  apply  directly  in  the  case  of  the 
implementation  of  a  new  or  revised 
ozone  NAAQS,  or  in  the 
implementation  of  a  fine  particle 
NAAQS,  lies  in  the  language  and 
structure  of  those  subparts,  which  are 
clearly  and  expUdtly  tied  to  the  1-hour 
ozone  NAAQS  in  existence  at  the  time 
of  the  enactment  of  the  1990 
Amendments  to  the  Act  in  the  case  of 
subpart  2,  and  to  a  PM-10  NAAQS  in 
the  case  of  subpart  4.  The  provisions  of 
subpart  1,  however,  apply  to  the 
implementation  of  any  NAAQS, 
including  revisions  to  NAAQS  in  effect 
at  the  time  of  the  1990  Amendmoits. 
For  example,  the  current  ozone 
classification  scheme  of  subpart  2, 
which  forms  the  basis  for  the  control  - 
requirements  and  attaiiunent  dates  for 
nonattainment  areas,  is  explicitly  linked 
with  the  1-hour  NAAQS  while  section 
172(a)(1)  explicitly  authorizes  that  EPA 
may  establish  a  new  classification 
system  with  respect  to  a  revision  of  a 
NAAQS.  Subpart  4  expressly  appUes 
only  to  PM-10.  Thus,  as  subparts  2  and 
4  are  limited  in  direct  applicability  to 
the  1-hour  ozone  NAAQS  and  PM-10 
NAAQS  respectively,  only  subpart  1 
directly  applies  to  implementation  of 
new  or  revised  ozone  NAAQS  or  a  fine 
particle  NAAQS  in  nonattainment  areas. 
Because  the  provisions  of  subpart  4  are 
not  linked  to  a  specific  PM-10  NAAQS 
(in  contrast  to  subpart  2's  linkage  to  one 
specific  ozone  NAAQS),  the  provisions 
of  subpart  4  woxild  app^  to  tne 
implementation  of  a  revised  PM-10 
NAAQS. 

Of  critical  importance,  however,  is 
that  subpart  1,  in  addition  to  the  general 
obligations  of  section  172(c),  includes  a 
no-backsUding  principle  opmative  in 
the  event  of  revisions  to  a  NAAQS. 
Section  1 72(e)  of  the  Act  clearly 
provides  that  a  no-backsliding  principle 
should  apply  upon  a  relaxation  of  an 
existing  NAAQS.  It  provides  that  EPA  is 
to  conduct  a  rulemaking  within  12 
months  of  the  promulgation  of  a  relaxed 
NAAQS  to  promulgate  requirements 
applicable  to  areas  not  attaining  the 
existing  standard  that  will  provide  for 
control  which  are  not  less  stringent 
than  the  controls  applicable  to  areas 
designated  nonattainment  before  such 
relaxation. 

The  EPA  believes  that  a  no- 
backsliding  principle  is  even  more 
important  and  by  implication  was 
intended  by  the  Act  to  be  a  governing 
principle  when  an  existing  NAAQS  is 
strengthened,  as  is  the  case  with  ozone. 
However,  the  Act  does  not  expressly 
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address  how  to  implement  the  no- 
backsliding  principle  before  the  new 
NAAQS  is  implemented  through  the  SIP 
program.  Therefore,  in  order  to  provide 
greater  assurance  that  the  currently 
existing  and  required  control  measures 
will  continue  to  be  implemented  until 
the  implementation  program  for  the  new 
ozone  NAAQS  actually  begins,  which 
will  probably  not  occur  for  several 
years.  EPA  is  proposing  (in  the  NAAQS 
proposal  published  elsewhere  in  today's 
Federal  Register]  that  the  effective  date 
of  the  revocation  of  the  existing  ozone 
NAAC^  (the  1-hour  standard)  be 
deferred  until  EPA  determines  that  an 
area  has  a  SIP  that  provides  for  the 
achievement  of  the  new  NAAQS.  This 
defiarral  of  the  effective  date  would  be 
on  a  case-by-case  basis,  e.^.,  once  an 
attainment  demonstration  for  the  new 
ozone  NAAQS  is  approved  for  a 
particular  nonattainment  area  or  EPA 
determines  that  a  SIP  for  an  attaiiunent 
area  meets  the  requiremraits  of  section 
110(a)(1),  the  existing  1-hour  ozone 
standard  NAAQS  would  no  longer  be  in 
effect  as  to  that  area.  This  will  provide 
greater  assurance  that  the  air  quality 
benefits  of  the  existing  ozone  f4 AAQS 
implementation  program,  which  EPA 
believes  are  necessary  to  attain  and 
maintain  the  potential  new  or  revised 
ozone  NAAQS,  will  be  retained,  than 
would  reliance  solely  on  a  no- 
backsliding  principle  implemented 
administratively  through  the  general 
provisions  of  subpart  1  of  part  D  of  the 
Act. 

The  piuposes  for  which  EPA  is  not 
deferring  the  effective  date  of  the 
revocation  of  the  existing  ozone  NAAQS 
are  those  for  which  EPA  believes  it  is 
not  necessary  or  desirable  to  retain  the 
existing  NAAQS  as  part  of  a  transition 
from  the  old  to  the  new  ozone  NAAQS. 
These  exceptions  are  twofold:  (1)  The 
requirement  to  demonstrate  attainment 
of  the  existing  NAAQS  by  the 
attainment  dates  set  forth  in  subpart  2 
of  part  D,  and  (2)  the  provisions 
regarding  the  reclassification  of  areas 
upon  a  failure  to  attain  the  current 
ozone  standard  by  the  applicable 
attainment  dates  in  subpart  2.  The  EPA 
believes  it  is  appropriate  to  exempt  the 
first  requirement  from  the  general 
deferral  of  the  effective  date  of  the 
revocation  of  the  existing  NAAQS  since 
its  focus  is  on  demonstrating  attainment 
of  the  existing  NAAQS  as  of  a  certain 
date — which  will  be  superseded  by  a 
new  requirement  to  attain  the  new 
NAAQS  by  new  dates.  The  EPA  believes 
it  is  appropriate  for  areas  to  shift  their 
efforts  to  develop  attainment 
demonstrations  from  the  existing 
NAAQS  to  the  new  NAAQS.  With 


respect  to  the  second  requirement,  EPA 
believes  that  while  areas  should  have  to 
continue  with  the  implementation  of  the 
control  measure  programs  required  as  of 
the  date  a  new  NAAQS  is  promii^ated, 
they  need  not  have  to  comply  with  the 
additional  specified  control  measures 
that  they  would  have  been  subject  to 
had  they  been  reclassified  in  accordance 
with  the  provisions  of  subpart  2.  As 
described  below,  EPA  is  relying  on  an 
independent  bans  for  requiring  these 
areas  to  achieve  the  same  rate  of 
progress  in  terms  of  emissicm  reductions 
that  they  would  have  had  to  achieve 
after  a  reclassification  under  subpart  2. 
For  the  reasons  described  therein,  EPA 
believes  these  areas  should  have  greater 
flexibility  in  adopting  and 
implementing  new  control  measures  to 
achieve  the  same  progress  than  if  they 
were  simply  subject  to  the 
reclassification  provisions  of  subpart  2. 

Also,  based  in  part  on  the 
Subcommittee's  deliberations  and 
recommendations,  the  EPA  believes  that 
rather  than  expending  significant  effort 
during  this  interim  period  to  evaluate 
whether  to  retain  or  eliminate  the 
various  existing  and  required  control 
measures  in  light  of  the  potential  new 
or  revised  NAAQS,  States  and 
stakeholders  should  focus  their 
planning  efforts  on  moving  forward  to 
attain  the  new  NAAQS  rather  than 
reevaluating  prior  planning  decisions; 

C  Interim  Policy 

1.  Effiactive  Dates  '^ 

The  interim  policy  that  EPA  is 
proposing  in  this  notice  is  intended  to 
take  effect  on  the  date  of  the  NAAQS 
promulgation  and  remain  as  to  each  area 
until  the  effective  date  of  EPA  approval 
of  the  SIP  revision  for  achievement  of 
the  new  NAAQS.  The  EPA  believes  that 
approval  rather  than  submission  of  a  SIP 
is  appropriate  because  submission  of  a 
new  SIP  alone  provides  neither 
sufficient  assurance  to  allow  the 
requirements  in  the  currently  EPA- 
approved  SIP  to  be  changed  nor  a 
sufficient  legal  basis  for  revising, 
amending  or  deleting  requirements  in  a 
SIP  that  had  been  previously  approved 
by  EPA.  The  EPA  notes  that  SIP's  are 
approved  through  rulemaking  action  by 
EPA  and  thereby  become  Federal  rules 
that  are  incorporated  in  the  CFR.  In 
order  to  revise  such  Federal  rules, 
through  a  revision  to  a  SIP,  further  EPA 
'rulemaking  action  must  be  taken.  Thus, 
EPA  is  proposing  that  the  effective  dates 
for  the  interim  policy  are  from  the  date 
of  NAAQS  promiUgation  to  the  effective 
date  of  EPA  approval  of  the  new  SIP  for 
each  area  to  achieve  the  new  NAAQS. 
The  length  of  time  this  policy  remains 


in  effect  could  be  several  years  and 
depends  on  the  time  necessary  for  States 
to  develop  new  SIP's  and  be  approved 
by  EPA. 

This  interim  policy  is  not  Intended  to 
apply  to  new  attainment  demonstrations 
and  SIP  submissions  made  to 
implement  a  new  NAAQS  which  occurs 
after  areas  have  undergone  designations 
under  section  107(d)(1)  with  respect  to 
a  new  NAAQS.  Further  policy, 
guidance,  and/or  rules  will  be 
developed  foUowing  further 
deliberations  of  the  FACA  that  will 
apply  to  such  submissions. 

2.  Designations.  Redesignations  and 
Classifications 

In  section  107(d)(l)(B)(iv),  the  Act 
provides  that  existing  ozone  and  PM-10 
designations  remain  in  effect  until  areas 
are  redesignated  pursuant  to  section 
107(d)(3).  By  analogy,  EPA  believes  it  is 
reasonable  for  such  designations  to 
remain  in  effect  after  promulgation  of 
new  NAAQS  until  new  designations  are 
imdertaken  after  promulgation  of  the 
new  NAAQS.  In  addition,  in  the  case 
where  the  current  ozone  NAAQS  would 
remain  in  effect,  the  designations  would 
remain  in  effect  so  long  as  the  current 
1-hour  ozone  NAAQS  remains  in  effect. 
No  similar  provision  exists  for 
classifications,  however.  Nevertheless, 
as  classifications  are  linked  with  the 
control  requirements  applicable  to  the 
nonattainment  areas,  they  should 
continue  to  have  force  inasmuch  as  they 
determine  the  control  requirements 
applicable  for  purposes  of  applying  the 
no-backsliding  principle.  In  particular 
for  ozone,  because  the  existing  NAAQS 
would  remain  In  effect,  the 
classifications  remain  in  efiiact  as  well. 
Since  classifications  continue,  control 
measures  required  for  a  specific 
classification  in  policy  or  guidance 
continue  to  apply. 

a.  Ozone 

The  EPA  is  proposing  that  ozone 
nonattainment  areas  with  clean  air 
quality  data  at  the  time  of  promulgation 
of  the  new  or  revised  ozone  NAAQS 
may  be  redesignated  to  attainment 
provided  they  satisfy  the  criteria  of 
section  107(d)(3)(E)  including  having  a 
fiilly-approved  SIP,  meeting  all 
applicable  requirements  and  an 
approved  maintenance  plan.  Any 
redesignation  action  takisn  on  areas 
currently  designated  attainment  or 
nonattainment  does  not  preclude  EPA 
from  taking  future  action  with  respect  to 
these  areas  in  the  new  round  of 
designations  that  will  address  the  new 
or  revised  NAAQS, 

The  following  two  scenarios  would 
apply  to  existing  ozone  nonattainment 
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areas  that  wish  to  redesignate  to 
attainment: 

(1)  Requests  Submitted  and  EPA  . 
Approved  Prior  to  Promulgation 

Complete  redesignation  requests  and 
maintenance  plans  for  ozone 
nonattainment  areas  submitted  prior  to 
the  promulgation  date  of  the  new  or 
revised  ozone  NAAQS  will  be  allowed 
to  redesignate  to  attaiimient  prior  to 
promiilgation  of  the  new  or  revised 
ozone  NAAQS  upon  approval  of  the 
maintenance  plan  provided  that  all 
available  air  quality  data  show 
attainment  of  the  current  1-hour 
NAAQS.  Therefore,  any  requests 
submitted  prior  to  promulgation  of  the 
new  NAAQS,  whidi  are  not  finally 
approved  by  EPA,  will  be  processed 
according  to  scenario  2  below. 

(2)  Requests  Submitted  and  EPA 
Approved  on  or  After  Promulgation 

Ozone  redesignation  requests  and 
maintenance  plans  submitted  on  or  after 
promulgation  of  the  new  or  revised 
NAAQS  will  be  evaluated  in  accordance 
with  section  107(d)(3)(E).  In  this  case, 
maintenance  plans  must  demonstrate 
attainment  and  maintenance  of  the  1- 
hour  NAAQS  and  the  new  or  revised 
NAAQS. 

The  EPA  also  recommends  that 
previously  redesignated  ozone 
nonattainment  areas  review  their 
maintenance  plans  to  determine  If  their 
contingency  provisions  need  to  be 
modified  to  reflect  the  promulgation  of 
a  new  or  revised  NAAQS. 

b.  PM-10 

The  EPA  is  proposing  that  PM-10 
nonattainment  areas  with  clean  air 
quality  data  at  the  time  of  promulgation 
of  the  new  and/or  revised  PM  standards 
be  allowed  to  redesignate  to  attainment 
if  they  satisfy  the  criteria  of  section 
107(d)(3)(E)  including  having  a  fully- 
approved  SEP,  meeting  all  applicable 
requirements,  and  a  maintenance  plan. 
Thus,  in  the  event  that  the  24-hour  PKf- 
10  standard  is  revised,  existing 
nonattainment  areas  could  redesignate 
to  attainment  if  they  otherwise  satisfy 
the  criteria  of  section  107(d)(3)(E)  and 
submit  a  maintenance  plan  which 
demonstrates  attainment  with  a  SIP- 
approved  design  value  which  is 
equivalent  to  or  below  the  revised  PM- 
10  24-hoiU'  standard.  If  the  area  has 
already  submitted  a  redesignaticni 
request,  it  need  not  withdraw  and  revise 
it  unless  the  existing  redesignation 
request  and  maintenance  plan  do  not 
demonstrate  that  the  SIP-approved 
design  value  will  be  below  tne  revised 
PM-10  24-hour  standard.  In  such  a  case, 
they  should  resubmit  a  revised 


redesignation  request  and  maintenance  " 
plan  that  shows  attainment  and 
maintenance  of  the  revised  F^-10 
standard. 

In  the  event  the  PM-10  24-hour 
standard  is  eliminated,  current 
nonattainment  areas  with  clean  air 
quality  data  at  the  time  of  promulgation 
would  still  be  eligible  to  redesignate  to 
attaiimient  pending  a  submittal  of  a 
fully-approvable  SIP  demonstrating 
attaiimient  of  the  PM-10  annual 
standard  and  the  submittal  of  the 
maintenance  plan  imder  section  175A 
as  required  in  section  107(d)(3)(E). 

A  nonattaiimient  classification  for 
PM-10  remains  in  eBocX  imtil  States  can 
assess  the  impact  of  a  revised  PM-10 
standard.  In  the  case  of  PM-10, 
reclassification  to  serious  is  based  on 
the  inability  of  the  area  to  practicably 
attain  the  24-hour  and/or  annual  1^-10 
NAAQS  within  the  timeframes 
prescribed  by  the  Act.  Consistent  with 
the  no-backsliding  principle,  those  areas 
which  failed  to  attain  the  PM-10 
NAAQS  in  1994  should  have  been 
reclassified  as  serious  PM-10  areas. 
Since  the  deadline  by  which  to 
reclassify  to  serious  was  before  the  June 
1997  NAAQS  promidgation,  the 
requirements  for  serious  areas  would 
still  apply.  Areas  with  attainment  dates 
occiuring  during  the  interim  period  will 
not  be  reclassified  during  the  interim 
period. 

3.  Program  Requirements 

a.  Progress  Requirements  for  Serious 
and  Above  Ozone  Areas 

The  EPA  believes  that  the  current 
ROP  requirements  should  continue  imtil 
EPA  has  approved  the  new  SIP  for  the 
new  NAAQS.  Section  182(c)(2UB) 
provides  specifically  that  ozone 
nonattainment  areas  classified  as 
serious  and  higher  imder  the  current 
NAAQS  must  submit  a  SIP  {post-1996 
ROP  plan)  which  provides  for  actual 
VOC  or  NOx  emissions  reductions  of  at 
least  3  percent  per  year  averaged  over 
each  consecutive  3-year  period 
beginning  November  15, 1996  until  the 
area's  attainment  date.  The  due  date  for 
this  SIP  was  November  15, 1994  under 
the  Act,  but  was  extended  to  the  end  of 
1995  in  the  "Ozone  Attainment 
Demonstrations,"  memorandum  fitnn 
Mary  D.  Nichols  to  Regional 
Administrators,  March  2, 1995  (March 
2, 1995  policy  statement). 

For  ten  States  and  the  District  of 
Columbia,  EPA,  by  rulemaking 
published  July  10, 1996  (61  FR  36292), 
made  finHingo  of  failure  to  submit  for  (1) 
the  first  9  percmt  of  the  post-1996  ROP 
plan  and  (2)  for  those  States  with  severe 
ozone  nonattaiimient  areas,  the 


cominitment  to  adopt  the  additional 
post-1999  ROP  control  measures.  This  is 
discussed  more  fully  below  under  July 
1996  Findings  Issued  by  EPA. 

For  ozone  nonattainment  areas 
classified  as  severe  and  higher,  EPA 
believes  that  the  post- 1996  ROP  plan 
should  still  include  emissions 
reductions  after  1999  in  the  event  the 
new  SIP'S  to  attain  the  new  NAAQS  are 
delayed.  Therefoie,  EPA  is  proposing  to 
continue  the  requirement  for  an  average 
of  3  percent  per  year  ROP  po8t-1999 
until  SIP'S  to  attain  the  new  NAAQS  are 
approved  by  EPA.  Although  this 
represents  a  modification  of  the  current 
requirement  to  provide  for  3  peroent- 
per-year  ROP  until  the  applicable 
attainment  dates,  EPA  believes  this  is 
reasonable  in  light  of  a  new  NAAQS  and 
the  shift  to  planning  for  attainment  of 
that  NAAQS. 

As  mentioned  above,  the  commitment 
to  adopt  the  additional  ^)ost-1999  ROP 
rules  for  the  severe  areas  was  due  at  the 
end  of  1995,  and  EPA  has  made  finding* 
appropriately.  However,  the  rules  for 
the  completion  of  the  post-1999  ROP 
should  be  identified  with  the  second 
SIP  submittal,  as  described  in  the  March 
2, 1995  policy  statement.  That  submittal 
is  described  below  imder  Attainment 
Demonstration. 

The  March  2. 1995  policy  statement 
indicates  that  States  may  phase-in 
adoption  of  the  rules  to  provide  for 
implementation  of  measures  for  post- 
1999  ROP  beginning  in  the  period 
immediately  following  1999.  Thus, 
these  rules  should  be  submitted  to  EPA 
no  later  than  the  end  of  1999.  The  EPA 
believes  these  requirements  will 
facilitate  reasonable  progress  in  the 
interim  period. 

Areas  with  RC^  plans  approved  by 
EPA,  such  as  certain  areas  in  California, 
should  continue  to  implement  the  ROP 
requirements  of  their  SIP's. 

For  international  border  areas,  EPA 
may  continue  to  approve  a  SIP  that 
establishes  that  the  implementation  of 
the  plan  would  be  adequate  to  attain 
and  maintain  the  relevant  NAAQS  but 
for  emissions  emanating  from  outside 
the  United  States.  Undw  these 
circumstances.  States  would  be  allowed 
to  defer  the  adoption  of  a  po8t-1996  ROP 
plan. 

b.  Attainment  Demonstrations 

(1)  Ozone 

Serious  and  Hi^ier  Qaseified  Areas 

Ozone  attainment  demonstration  SIP's 
for  serious  and  higher  classified  areas 
were  due  November  IS,  1994.  The  EPA 
recognized  that  many  of  these  serious 
and  ri>ove  ozone  nonattainment  areas 
were  unable  to  complete  SIP 
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requirements  within  scdiedules 
prescribed  in  the  Act  due  to 
drcumstances  beyond  their  ocmtroL  Of 
special  concern  was  the  influence  of 
regional  transport  of  ozone  and  its 
precursors  on  urban  areas'  ability  fo 
demonstrate  attainment. 

Through  the  March  2. 1995  policy 
statement.  EPA  provided  States  with  a 
two-phased  SIP  submittal  process  which 
would  allow  additional  time  for  States 
to  perform  an  assessment  of  regional 
transport  and  its  impact  on  urban  areas. 
Areas  that  have  adopted  certain 
specified  control  measures  and  made 
appropriate  commitments  to  interstate 
activities  to  study  and  address  ozone 
transport  are  currently  allowed  until 
mid-1997  to  submit  full  demonstraticm- 
of-attaiimient  SIP's  which  take  into 
account  regional  measures  in 
nonattainment  and  attainment  areas 
recommended  by  the  interstate  study  to 
assess  ozone  transport. 

The  EPA  believes  that  after 
promulgation  of  a  new  or  revised  ozone 
NAAQS,  States  should  no  longer  be 
required  to  provide  full  demonstration- 
of-attainment  SIP's  for  the  1-hour 
NAAQS;  however,  States  are  obUged  to 
continue  attainment  planning  toward 
the  new  NAAQS.  The  EPA  beUeves  that 
the  full  development  of  SIP's  to  attain 
the  ciorrent  1-hour  NAAQS  is  not  a 
critical  component  of  the  transition 
from  the  current  NAAQS  to  the  new 
NAAQS.  and  that  it  would  be 
advantageous  for  States  to  continue  to 
achieve  the  required  ROP  while  shifting 
their  planning  efforts  toward  satisfying 
the  requirement  to  demonstrate 
attainment  of  the  new  ozone  NAAQS. 

Accordingly,  the  EPA  proposes  the 
following  program  elements  related  to 
attainment  demonstrations:  (1)  That 
regional  control  measures  identified  (as 
discussed  below)  to  reduce  regional 
transport  and  supi>ort  urban  attainment 
plaiming  and  demonstrations  be 
adopted  and  implemented  in 
accordance  with  current  programs:  (2) 
that  States  submit  the  urban  modeling 
analysis  to  establish  the  NOx  and  VOC 
percent  reductions  but  not  the  specific 
measures  necessary  to  attain  the  1-hour 
NAAQS  by  the  attainment  dates  set 
forth  in  subpart  2;  and  (3)  that  within  90 
days  of  promulgation  of  a  revised 
NAAQS,  States  submit  to  EPA  an  early 
assessment  of  attaining  the  revised 
NAAQS  by  estimating  the  NOx  and 
VOC  percent  reductions  needed  to 
attain  the  revised  NAAQS  by  those 
dates.  This  is  discussed  further  below 
tmder  Methods.  States  would  not  at  this 
time  be  required  to  adopt  and  submit  to 
EPA  specific  control  measures  to  attain 
the  new  or  revised  ozone  NAAQS.  The 
first  two  elements  described  above. 


■currently  under  way,  will  be  useful  to 
lay  the  groundwc^  for  assembling 
attainment  demonstrations  for  the  new 
NAAQS.  In  the  future,  the  EPA  will 
prescribe  new  requirements  for 
modeling  demonstrations  and  SIP's  to 
^address  the  new  or  revised  NAAQ3.  .. 

'Methods 

The  EPA  believes  that  90  days  is  a 
reasonable  period  of  time  for  the  early 
assessment.  The  early  assessment 
should  utilize  information  that  is  or  will 
be  generated  through  the  cunent 
requirement  for  States'  SIP  attainment 
demonstration  analyses.  No  new 
modeling  nms  are  required  for  the  early 
assessment  beyond  what  is  currently 
required  for  attainment  demonstrations. 
Using  the  modeling  results  fit>m  the 
early  assessment.  States  are  expected  to 
review  the  results  to  determine  the 
effectiveness  of  the  NOx  and  VOC 
measures  identified  towards  attaining 
the  revised  NAAQS.  From  this  review, 
States  are  expected  to  estimate  the 
levels  of  emission  reductions  needed  to 
attain  the  revised  NAAQS. 

It  is  expected  that  the  early 
assessment  will  require  processing  of 
existing  modeling  results.  Two  methods 
are  being  proposed.  The  first  method 
results  in  a  set  of  NOx  and  VOC 
reductions  needed  to  attain  the  revised 
NAAQS.  For  this  method,  it  is  assiuned 
that  States  have  performed  a  series  of 
NOx  and  VOC  reduction  runs  and  are 
able  to  generate  an  ozone  response 
curve.  The  modeling  required  to 
produce  the  percent  reductions  to  attain 
the  l-houir  standard  may  be  used  to 
calculate  predicted  values  (at  each  grid 
cell)  for  the  revised  standard.  These 
values  may  then  be  used  to 
quantitatively  estimate  the  VOC  and 
NOx  percent  reductions  necessary  to 
attain  the  revised  standard.  This  is 
typically  done  through  the  use  of  ozone 
response  curves  which  show  predicted 
changes  in  ozone  as  a  result  of  changiss 
in  VOC  and  NOx  emissions  in  the 
inventory. 

The  second  method  results  in  an 
analysis  of  the  effectiveness  of  a  specific 
NOxA/OC  strategy  toward  attaining  the 
revised  NAAQS.  Some  areas  may  elect 
to  model  a  specific  strategy  rather  than 
a  matrix  of  NOx  and  VOC  reductions  to 
demonstrate  attaiimient  of  the  current 
NAAQS.  For  example,  a  State  may  elect 
to  demonstrate  attainment  by  modeling 
the  impact  of  the  regional  control 
measures  along  with  a  local  strategy 
(i.e.,  9  percent  ROP).  In  this  case,  the 
series  of  NOx  and  VOC  reduction  runs 
are  not  needed  to  demonstrate 
attainment  of  the  current  NAAQS.  For 
the  second  method,  modeling  results 
from  the  final  attainment  strategy  run 


may  be  used  to  calculate  the  predicted 
values  (at  each  grid  cell)  for  the  revised 
standard.  These  values  may  be  used  to 
produce  the  number  of  grid-cell-houn 
above  the  standard,  display  the  spadal 
extent  of  daily  maximum  values  above 
the  revised  standard,  and  determine  the 
peak  value  predicted.  This  information 
may  then  be  used  to  estimate  the  NOx 
and  VOC  reductions  needed  to  attain 
the  revised  NAAQS. 

The  early  assessment  will  give  States/ 
local  agencies  and  EPA  an  appreciation 
for  the  magnitude  of  possible  additional 
controls  needed  to  attain  the  revised 
standard.  State/local  agencies  and  EPA 
could  use  this  information  to  begin 
preparations  for  development  of  a 
revised  SIP  to  attain  the  new  NAAQS. 

It  is  EPA's  intention  that  States  that 
fail  to  submit  the  90-day  preliminary 
estimate  be  subject  to  a  finding  for 
failure  to  submit  a  Quired  SEP  element, 
lA^ch  could  subject  the  State  to 
sanctions. 

The  EPA  believes  that  regional  control 
measures  being  identified  in  the  current 
program  to  reduce  regional  transport 
and  support  attainment  planning  are 
critical  to  attainment  of  the  current 
NAAQS  and  the  new  or  revised 
NAAQS.  These  regional  control 
measures  are  intended  to  reduce  levels 
of  ozone  and  its  precuraors  over  a  larger 
geographic  area  rather  than  a  single 
nonattainment  area.  Thus,  these 
measures  are  applicable  in  rural  areas  or 
attainment  areas  and  could  also  include 
measures  needed  in  urban  and 
nonattainment  areas.  The  EPA  reaffirms 
the  importance  of  regional  measures 
during  the  interim  period.  The  EPA 
expects  that  these  measures  will 
promote  progress  toward  attainment  of 
the  new  NAAQS  and,  therefore,  should 
be  implemented.  The  EPA  intends  to 
woric  with  all  afiiected  States  to  ensure 
that  the  required  reductions  are 
achieved.  "The  EPA  will  address  this 
issue  more  specifically  in  future 
guidance  or  rulemaking. 

(2)  PM-10 

All  moderate  and  serious  area  PM-10 
attainment  demonstration  SIPs  should 
have  been  submitted  prior  to  the  June 
1997  promulgation  of  the  revised  PM— 
10  NAAQS.  While  the  majority  of  the 
nonattainment  areas  have  satisfied  this 
requirement,  there  are  still  quite  a  few 
areas  that  have  not.  Consistent  with  the 
no-backsliding  principle,  EPA  beUeves 
that  areas  that  failed  to  submit  an 
attainment  demonstration  during  the 
1991-1997  timefi^me  should  sti]^  be 
required  to  satisfy  relevant  PM-10 
requirements.  Thus,  specifically  for 
PM-10.  EPA  is  requiring  the  attainment 
demonstration,  not  for  the  purpose  of 
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meeting  the  attainment  d^nonstiation 
requirement  per  se,  but  instead  only  for 
purposes  of  defining  the  appropriate 
level  of  RACM  or  BACM  so  that  EPA 
can  prevent  RACM  or  BACM 
backsliding. 

c  July  1996  Findings  Issues  by  EPA<^  ' 
Ozone 

By  notice  published  July  10, 1996  (61 
FR  36292),  EPA  issued  three  findings 
(the  "July  10, 1996  Findings")  for  nine 
nonattainment  areas  in  ten  States  and 
the  District  of  Colimibia  (note  that 
serious  areas  only  received  the  first  and 
third  findings),  lliese  were  for  failure  to 
submit:  (1)  A  SIP  provision  for  fully 
adopted  rules  requiring  emissions 
reductions  of  9  percent  in  ozone 
precvu^ors  bom  the  end  of  1996  to  1999, 

(2)  a  SIP  commitment  to  adopt  any 
additional  rules  needed  to  complete  the 
requirements  for  ROP  reductions  after 
1999  and  imtil  the  attainment  date,  and 

(3)  a  SIP  commitment  to  adopt 
additional  measures  needed  for 
attainment  of  the  1-hour  NAAQS.     ""    " 

The  EPA  interprets  the  July  10, 1996 
findings  as  based  not  only  on  the 
requirements  of  section  182(c)(2)  (A)- 
(B).  which  apply  specifically  to  ozone 
nonattainment  areas  classified  under  the 
current  NAAQS.  but  also  on  the 
requirements  of  section  172(c)  (l)-(2), 
which  apply  generally  to  ncmattainment 
areas.  Specifically,  the  "reasonable 
further  progress"  requirement  in  section 
172(c)(2)  continues  to  be  relevant  - 

Fiulhermore,  EPA  proposes  to 
interpret  the  section  172(c)(2) 
"reasonable  further  progress" 
requirement  as  mandating  VOC  or  NOx 
reductions  of  3  percent  per  year, 
averaged  over  a  3-year  period,  for  ozone 
nonattainment  areas  classified  under  the 
current  NAAQS  that  retain  their 
nonattainment  designation  post-1996. 
The  EPA  believes  that  the  requirement 
for  3  percent-per-year  ROP  found  in 
section  182(c)(2)(B)  indicates  that  the 
Act  would  have  intended  that  this 
amount  of  progress  continue  in  ozone 
nonattainment  areas  with  this  degree  of 
air  quality  problem.  Thus,  the 
continuation  of  the  ROP  requirement  is 
grounded  in  both  the  retention  of  the  1- 
hour  ozone  NAAQS  (with  the 
consequent  effectiveness  of  section 
182(c)(2)(B))  imtil  SIP's  implementing 
the  new  NAAQS  are  approved  and  the 
requirements  of  section  172(c)  (1)  and 
(2),  under  which  EPA  would  apply  the 
ROP  requirements  for  anti-backsliding 
purposes. 

Because  the  requirements  of  both 
section  182(c)(2KB)  related  to  the  first  9 
percent  of  the  post-1999  ROP  plan,  and 
the  comparable  requirement  of  section 
172(c)(2)  continue  to  apply  following 


promiilgation  of  a  revised  NAAQS,  the 
first  finriing  and  associated  sanctions 
and  Federal  implementation  plan  (FIP) 
clocks  continue  to  apply.  This  finding 
concerns  the  first  9  percent  of  the  post- 
1996  ROP  plan. 

The  EPA  proposes  to  modify  the 
second  finding  which  requires  severe 
areas  to  submit  a  SIP  commitment  to 
adopt  additional  3  percent  average 
annual  reductions  from  the  end  of  1999 
through  the  attaiiunent  date.  The  EPA 
proposes  to  modify  this  finding  to  cover 
the  obligation  of  the  affected  States  to 
commit  to  submit  the  reductions  which 
are  required  only  from  the  end  of  1999 
until  EPA  approves  the  attainmrait  SIP's 
addressing  the  revised  NAAQS. 

The  EPA  proposes  to  retract  the  third 
finding  which  is  for  a  SIP  commitment 
to  adopt  additional  measures  needed  to 
attain  the  1-hour  NAAQS.  As  described 
above.  EPA  proposes  to  take  the 
position  that  the  requirement  to 
demonstrate  attainment  of  the  1-hour 
NAAQS  no  longer  applies  in  light  of  the 
need  for  States  to  focus  on  planning  to 
attain  the  new  ozone  NAAQS.  The  EPA 
proposes  to  replace  the  third  finding 
with  a  finding  to  require  that  States 
submit  the  90-day  preliminary  estimate 
described  above.  This  estimate  assists 
the  State  in  developiqg  both  ROP  plans 
and  attainment  plans  imder  the  revised 
NAAQS. 

Depending  on  its  review  of  any 
comments  to  this  interim 
implementation  policy  including  any 
comments  fiom  the  CAAAC,  EFA 
intends  to  promulgate  the  above- 
described  revisions  to  the  July  10, 1996 
finriingn  and  new  findings  in 
subsequent  rulemakings.  Because  the 
July  10, 1996  findings  were  made 
through  rulemaking,  modifications . 
would  similarly  need  to  be  made 
through  rulemaking. 

Previously-issued  findings  pertaining 
to  other  required  elements  in  the  ozone 
program  are  carried  forward  during  the 
interim  pwiod. 

d.  New  Requirements  for  Marginal  and 
Moderate  Areas — Ozone 

The  Act  requires  moderate  ozone 
nonattainment  areas  to  attain  the  1-hour 
NAAQS  by  November  15, 1996.  The 
EPA  is  proposing  that  States  with 
moderate  and  any  remaining  marginal 
nonattainment  areas  that  do  not  attain 
the  1-hour  NAAQS  by  November  15, 
1996,  submit  to  EPA,  within  18  months 
after  promulgation  of  e  new  ezone 
NAAQS:  (1)  a  plan  to  achieve  an 
emission  reduction  of  9  percent  (3 
percent-per-year  average  ROP  through 
1999),  or  alternatively,  an  attainment 
demonstration  for  the  new  NAAQS;  as  • 
well  as  (2)  the  new  source  review  (NSRJ 


requirements  as  discussed  below  imder 
New  Sovirce  Review.  Further,  the  EPA  is 
proposing  that  all  existing  control 
measures  that  are  in  place,  including 
those  measures  needed  for  the  current 
moderate  classified  nonattainment  areas 
to  achieve  15  percent  VOC  ROP 
emission  reductions  through  1996.   -^ 
remain  in  place.  The  EPA  beUeves  that 
these  requirements  apply  under  section 
172(c).  paragraphs  (1)  (attainment 
demonstrations),  (2)  (reasonable  further 
progress),  and  (5)  (NSR).  The 
applicability  of  paragraphs  (1)  and  (2)  of 
section  172(c)  were  discxissed  above. 
The  EPA  proposes  to  interpret 
paragraph  (5),  concerning  NSR,  as 
applicable  for  the  same  reasons. 

The  EPA  believes  that  18  months  is  a 
reasonable  period  of  time  for  the  States 
to  make  the  required  submission 
because  much  of  the  work  required  of 
the  States  should  already  have  been 
completed  under  the  requirements  of 
the  provisions  of  section  182(b)-(c) 
applicable  to  marginal  and  moderate 
nonattainment  areas  under  the  current 
NAAQS.  Moreover,  this  period  is 
generally  consistent  with  the  amount  of 
time  EPA  allowed  for  submittal  of  new 
requirements  when  marginal  areas  were 
biunped  up  to  moderate  areas  under  the 
current  NAAQS  (59  FR  38410  Qufy  28, 
1994),  59  FR  50848  (October  6, 1994) 
proposed  and  final  bump-up  of  the 
Poughkeepsie,  NY,  marginal 
nonattaiimient  area  to  moderate). 

The  EPA  will  conduct  an  early  pre- 
designation  determination  within  90 
days  of  promulgation  of  a  new  or 
revised  ozone  NAAQS  using  air  quality 
data  to  evaluate  if  these  marginal  and 
moderate  nonattainment  areas  are 
attaining  the  new  NAAQS.  The  pre- 
designation  determination  will  not 
affect  the  new  roimd  of  designations 
and  classifications  that  will  occur  after 
promulgation  of  new  ozone  NAAQS. 

Two  exceptions  are  discussed  below: 

(1)  For  areas  not  attaining  the  1-hour 
NAAQS  that  are  attaining  tbe  new 
NAAQS,  EPA  is  proposing  to  defer 
implementation  of  the  9  percent  ROP 
plans  or  the  attainment  demonstrations 
for  the  new  NAAQS  and  the  NSR 
requirements  of  the  higher  classification 
described  above.  However,  the  9  percmt 
ROP  plan  or  attainment  demonstration 
must  still  be  adopted,  submitted,  and 
approved  by  EPA.  The  deferment 
continues  as  long  as  the  area  is  showing 
attainment  with  the  new  NAAQS  and 
until  t^^e  SIP  for  the  new  NAAQS  is 
approved.  This  is  because  the  deferral  is 
based  on  an  early  pre-designation 
determination  and  the  SIP  for  the  new 
NAAQS  may  req\iire  an  ROP  plan. 

(2)  An  exception  may  also  be  granted 
for  areas  meeting  the  requirements  for 
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an  extension  under  the  provisions  of 
section  181(a)(S)  of  the  Act  Under  that 
section,  the  Administrator  may  grant  an 
extension  of  the  attainment  date  to  areas 
that  are  not  showing  attainment  if  the 
area  has:  (1)  met  the  requirements  of  the 
applicable  implementation  plan,  and  (2) 
bias  not  recOTded  more  than  one 
exceedance  of  the  ozone  NAAQS  in  the 
year  preceding  the  extension  year.  The 
EPA  is  proposing  that  areas  fkiling  to 
attain  the  ozone  NAAQS  by  November 
15. 1996  may  be  granted  a  1-year 
extension. 

e.  Planning  and  Control  Requirements — 
PM-10 

As  part  of  the  no-backsiiding 
principle,  the  EPA  believes  that  if  the 
PM-10  24-hour  NAAQS  is  revised  that, 
the  PM-10  requirements  and  control 
programs  required  prior  to  the  Jime 
1997  promulgation  date  r«nain  in  place. 
Under  the  current  program,  70  areas 
were  initially  designated  as  moderate 
nonattainment  areas  for  PM-10.  These 
areas  were  required  to  submit  SIP's  in 
Novranber  1991  that  included  RACM/ 
RACT  and  demonstrated  attainment  by 
December  31, 1994.  Consistent  with  the 
no-backsliding  principle,  these  areas 
must  retain  those  PM-10  measures  that 
have  been  adopted  and/or  implemented 
to  address  the  annual  and  current  24- 
hour  standard  until  the  State 
demonstrates  attainment  of  the  PM-10 
annual  and  revised  24-hour  NAAQS. 
Also,  PM-10  measures  cannot  be 
dropped  Mrithout  a  demonstration  that 
they  are  not  needed  to  attain  the  fine 
particle  NAAQS. 

In  the  spring  of  1995,  EPA  analyzed 
the  air  qiiality  data  and  determined 
which  areas  were  attaining  the  PM-10 
standard  as  of  December  31, 1994.  At 
that  time  EPA  determined: 

•  Out  of  the  43  areas  with  approved 
SIP's  in  place,  22  of  the  moderate  areas 
had  3  years  of  clean  air  quality  data 
making  them  eligible  to  redesignate  to 
attainment  pursuant  to  section 
107(d)(3)(E). 

•  Thirteen  of  the  43  areas  with 
approved  SIP's  in  place  qualified  for  a 
1-year  extension.  These  areas  should  be 
able  to  demonstrate  attainment  of  the 
current  PM-10  standard  with  3  years  of 
clean  data  prior  to  the  June  1997 
promulgation  and  should  proceed  with 
redesignation  requests  pursuant  to 
section  107(d)(3)(E). 

•  Eight  of  the  43  areas  with  approved 
SIP's  in  place  had  clean,  but        « 
incomplete,  air  quality  data.  Additional 
data  needed  to  be  collected  before  EPA 
could  determine  whether  the  areas  were 
attaining  the  standard.  These  areas  are 
still  required  to  correct  any  deficiencies 
present  in  their  moderate  area  SIP's 


before  the  SIP's  can  be  deemed  fully 
approvable  and  before  a  request  for 
redesignation  to  attainment  may  be 
approved.  The  areas  should  also  satisfy 
all  remaining  requirements  for 
redesignation  to  attainment  pursuant  to 
section  107(d)(3)(E)  prior  to  the 
promulgation  of  the  revised  NAAQS. 

•  Five  of  the  initial  moderate  areas 
failed  to  attain  by  the  December  31, 
1994  attainment  date  and  did  not 
qualify  for  attainment  extensions. 
Pursuant  to  section  188  of  the  Act,  these 
areas  ^ould  have  been  reclassified  to 
serious  nonattainment  areas  for  PM-10. 
The  serious  area  requirements  for  these 
areas  included  the  development  and 
submission  of  a  best  available  control 
measiues/best  available  control 
technology  (BACM/BACT)  and        '     ' 
attainment  demonstration  SIP's  showing 
attainment  by  December  31,  2001.  as 
well  as  more  stringent  NSR 
requirements.  Consistent  with  the  no- 
backsliding  principle,  those  areas  that 
failed  to  attain  the  NAAQS  by  the 
December  31, 1994  attainment  date  and 
which  also  did  not  qualify  for 
attainment  date  extensions  should  be 
reclassified  as  serious  and  should 
proceed  with  their  serious  area  planning 
reqiiirements  during  the  interim  period. 

•  Five  of  the  initial  70  moderate  areas 
were  reclassified  to  serious 
nonattainment  areas  effective  Febnuuy 
8, 1993.  These  areas  were  required  to 
develop  and  submit  BACM  SIP's  by 
Aixgust  8, 1994  and  are  required  to 
submit  attainment  demonstrations  by 
February  8, 1997  showing  attainment  of 
the  PM-10  NAAQS  by  December  31. 
2001.  These  areas  should  continue 
implementing  those  measiues  adopted 
in  their  BACM  SIP's. 

For  those  areas  designated  moderate 
nonattainment  after  the  initial 
designations,  SIP  submittals  which 
included  RACM/RACT  and 
demonstrated  attainment  by  December 
31.  2000  were  required  in  1995.  These 
areas  should  continue  implementing  the 
measiUBs  adopted  in  their  SIP's.  Those 
areas  which  fail  to  attain  the  PM-10 
NAAQS  diuing  the  interim  period  will 
not  be  reclassified  to  serious. 

In  the  event  the  PM-10  24-hoiu' 
NAAQS  is  eliminated,  EPA  is  proposing 
that  PM-10  measures  that  do  not  afiect 
fine  particle  concentrations  may  be 
candidates  for  elimination  upon 
demonstration  that  removing  the 
measiue  will  not  cause  the  PM-10 
annual  NAAQS  to  be  violated.  The  PM- 
10  measiues  that  affect  fine  particle 
concentrations  must  remain  in  place 
until  the  area  can  demonstrate  that 
elimination  of  those  meastues  will  not 
affect  the  ability  to  attain  and  maintain 
the  fine  particle  NAAQS.  The  EPA  is 


also  proposing  that  those  nonattainment 
areas  that  do  not  have  a  fully-approved 
SIP  in  place  should  submit  a  plaia  whidi 
demonstrates  attainment  and 
maintenance  of  the  annual  PM-10 
standard.  No  additional  PM-10 
measures  will  be  required  other  than 
those  required  under  the  no-backsliding 
principle  during  the  interim  period.  The 
EPA  is  also  proposing  that  the 
requirement  for  retaining  or  requiring 
additional  PM-10  control  measures 
could  be  reconsidered  if  measiues 
resulting  in  regional  reductions  are 
adopted  dtuing  the  interim  period. 
However.  EPA  would  have  to  approve 
the  regional  strategy  and  the  State(s)  or 
entity  submitting  the  strategy  must  be 
able  to  quantitatively  demonstrate  with 
available  tools  that  the  regional 
reductions  would  be  beneficial  to 
reducing  PM-10  (including  coarse 
fractions  if  applicable),  as  well  as  fine 
particle  concentrations. 

f.  Substitution  of  Credits  for  Emission 
Reductions 

(1)  Outside  Nonattainment  Areas — 
Ozone 

The  Subcommittee  provided  a 
specific  reconunendation  that  a 
nonattainment  area  should  be  allowed 
to  take  credit  for  emissions  reductions 
from  sources  outside  the  nonattainment 
area  for  the  post-1996  and  post-1999  3 
percent  per  year  ROP  requirement  so 
long  as  the  sources  are  no  farther  than 
100  km  (for  VOC  sources)  or  200  km  (for 
NOx  soiuces)  away  from  the 
nonattainment  area.  The  EPA  believes 
that  this  additional  flexibility  for  States 
in  their  ROP  SIP's  is  consistent  with  the 
Act,  since  reductions  from  outside  a 
nonattainment  area  within  these  limits 
contribute  to  progress  toward 
attainment  within  the  area.  The  3 
percent  per  year  ROP  requirement  is  a 
general  rate  of  progress  requirement,  not 
a  requirement  for  specific  programs  or 
measures  such  as  vehicle  inspection  and 
maintenance.  Allowing  this  flexibility 
would  continue  to  provide  the  same  rate 
of  progress  in  terms  of  reducing 
emissions. 

Therefore,  EPA  is  proposing  for  the 
interim  period  that  a  nonattainment  area 
should  be  able  to  take  credit  for  post- 
1996  and  post- 1999  ROP  emission 
reductions  bom  sources  outside  the 
nonattainment  area  within  the 
geographic  distances  from  the 
nonattaiiunent  area  mentioned  above. 
For  States  with  areas  having  approved 
NOx  waivers,  EPA  is  proposing  that 
substitutions  of  NOx  reductions  outside 
of  the  nonattainment  area  for  VOC 
reductions  within  the  attainment  area 
would  be  allowed  if  accompanied  by  a 
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tedinical  justification  at  the  time  of 
submittal  for  replacing  NOx  reductions 
with  VOC  reductions.  Substitutions  of 
NOx  for  VOC  within  nonattaiiunent 
areas  with  approved  waivers  will  not  be 
allowed. 

The  EPA  is  proposing,  however,  that 
the  locality-bued  credit  for 
substitutions  be  restricted  to  the  post- 
1996  and  post-1999  3  percent-per-year 
requirement.  Thus,  credit  for 
substitutions  to  complete  or  revise  the 
15  percent  HOP  requirement  for  VOC 
emissioD  reductions  in  nonattainment 
areas  through  1996  would  not  be 
allowed.  Further,  States  would  not  be 
able  to  substitute  for  specific  control 
measures  such  as  inspection/ 
maintenance  (I/M)  or  reasonably 
achievable  control  technology  (RACT) 
that  are  required  in  an  area  by  the  Act. 
In  these  cases,  the  measures  are  either: 
(1)  Specific,  required  measures  for 
whidi  EPA  does  not  believe  it 
appropriate  to  allow  substitution  since 
that  could  jeopardize  the  amount  of 
reductions  from  such  mandated 
programs;  or  (2)  measures  that  are  or 
should  have  been  in  place  prior  to 
promulgation  of  new  ozone  NAAQS. 
Further,  States  would  not  be  able  to 
credit  toward  the  3  percent-per-year 
requirement  reductions  from  outside  the 
nonattainment  area  attributable  to  other 
programs  prescribed  by  the  Act  when 
implemented  outside  nonattainment 
areas.  An  example  is  credit  for 
maximiun  achievable  control  ■ 
technology  standards  controlling 
hazardous  air  pollutants  or  the  title  IV 
of  the  Act  NOx  requirements.  (These  are 
merely  two  illustrative  examples  of  such 
programs,  not  an  inclusive  list  of  all 
such  programs.)  Further,  the  EPA  is 
proposing  that  all  existing  control 
measures  that  are  in  place  remain  in 
place.  The  EPA  believes  that 
substitutions  should  be  restricted  to 
intrastate  areas  unless  two  or  more 
States  involved  reach  agreement 
Similarly,  application  of  credits  from 
substitutions  should  be  limited  to  only 
one  nonattainment  area  unless  two  or 
more  States  involved  reach  agreement 
on  dividing  the  credit  between  them 
such  that  the  same  emission  reductions 
are  not  credited  toward  the  progress 
requirements  for  more  than  one  area. 
Interstate  substitutions,  like  intrastate 
substitutions,  must  be  enforceable  by 
the  States  in  which  the  affected  sources 
are  located. 

Credit  toward  the  3  percent-per-year 
requirement  for  regional  measures 
described  above  to  reduce  transport  and 
support  attainment  planning  would  be 
allowed  if  implemented  in 
nonattainment  areas.  Such  credit  would 
also  be  allowed  if  implemented  outside 


the  nonattainment  area  but  within  the 
100  and  200  km  geographic  limits  to  the 
extent  the  reductions  generating  the 
credits  are  not  otherwise  due  to  a 
prescribed  requirement  of  the  Act 

Emissions  frtxm  the  source  or  sources 
being  substituted  must  be  included  in 
the  baseline  ROP  emissions.  The  other 
emissions  from  source(s)  outside  the 
nonattainment  area  not  involved  in  the 
substitution  would  not  have  to  be 
inventoried  nor  included  in  the  SIP  or 
the  baseline  ROP  emissions  for  purposes 
of  the  substitution.  The  EPA  is 
proposing  that  this  provision  is  only  in 
efiiect  during  the  interim  transition 
period,  and  that  the  final 
implementation  strategy  will  address 
the  principles  applicable  to 
substitutions  in-attainment 
demonstrations  for  implementation  of  a 
new  NAAQS. 

(2)  PM-10 

The  Notice  «f  Proposed  Rulemaking 
for  the  PM  NAAQS  lays  out  a  rationale 
for  why  PM-10  and  fine  particles 
should  be  treated  as  two  separate 
pollutants.  In  addition,  the  PM-10 
standard  (which  will  primarily  address 
coarse  particle  control)  targets  localised^ 
nonattainment  problems  while  the  fine 
particle  standani  will  address  the  fine 
particle  fraction  including  secondarily- 
formed  particles  and  will  focus  on  the 
regional  aspects  and  transport  of  fine 
particles.  Given  the  physical  and 
chemical  differences  in  PM-10  and  fine 
particles  and  the  imcertainties  about  the 
localized  and  regional  aspects  of  PM-10 
and  fine  particles  at  this  time,  EPA  is 
proposing  that  substitiitions  for  PM  in 
and  outside  of  the  nonattainment  area 
should  not  be  allowed  diuing  the 
interim  period. 

g.  Ozone  Transport  Region  (OTR), 
Ozone  Transport  Conunission  (OTC), 
and  the  Photochemical  Assessment 
Monitoring  System  (PAMS) 

The  OTR  and  the  OTC  and  related 
regional  control  measures,  as  defined  in 
the  Act,  continue  after  promulgation  of 
a  new  or  revised  ozone  NAAQS.  The 
OTC  is  currenUy  in  the  process  of 
evaluating  the  specific  control 
requirements  applicable  to  the  OTR  and 
expects  to  develop  and  submit  to  EPA 
for  consideration  an  interim 
implementation  program  regarding 
those  requirements.  In  the  event  such  a 
submission  is  made  to  EPA,  EPA  will 
evaluate  the  recommendations  and 
consider  whether  to  modify  the  portion 
of  this  proposed  interim 
implementation  policy  that  addresses 
the  OTR  regional  control  measures. 


The  PAMS  is  also  carried  forward 
upon  promulgation  of  new  or  revised 
ozone  NAAQS. 

h.  Conformity 

In  general,  existing  part  D  SIP's  will 
remain  in  force,  and  as  a  result,  motor 
vehicle  emissions  budgets  and  relevant 
requirements  in  existing  part  D  SIP's 
will  continue  to  apply  for  transportation 
and  general  conformity  purposes  until 
they  are  superseded  by  new  or  revised 
part  D  SIP's. 

Conformity  determinations  will  not  be 
required  to  address  the  new  NAAQS 
until  SIP's  addressing  the  new  NAAQS 
are  approved  by  EPA.  Conformity  will 
not  apply  for  fine  particles  or  the  new 
8-hour  ozone  NAAQS  until  SIP's  are 
approved  by  EPA.  The  EPA  believes  this 
is  appropriate  because  section  176(c)  of 
the  Act  requires  conformify  to  an 
implementation  plan  that  has  been 
approved  or  promulgated  under  section 
110  and  refera  to  conformity  to  an 
implementation^lan's  purpose  of 
reducing  violations  and  attaining  the 
NAAQS;  without  a  SIP  addressing  the 
NAAQS  there  is  nothing  to  which  to 
conform.  Although  the  1990 
Amendments  oi^lined  interim 
conformity  tests  that  EPA  required 
before  SIP's  were  submitted,  these  Act 
provisions  clearly  did  not  envision  the 
case  of  new  NAAQS,  and  the  emission 
reduction  requirements  only  appUed  to 
ozone  and  carbcHi  monoxide  areas 
designated  imder  the  then  existing 
NAAQS.  The  test  applied  to  these  areas 
was  to  contribute  to  annual  emission 
reductions  consistent  with  the 
requirements  of  sections  182  and  187; 
provisions  which  do  not -apply  to  areas 
in  nonattaiiunent  for  fine  particles  or 
the  new  8-hour  ozone  NAAQS-  lu 
addition,  as  a  policy  matter,  it  is  not 
reasonable  to  establish  demcmstration  of 
reduction  in  fine  particle  emission 
reductions  as  a  criterion  for  determining 
conformity  before  the  SIP  process  has 
identified  an  emissions  inventory  that 
could  serve  as  a  baseline. 

Areas  that  have  not  submitted  ROP 
plans  or  attainment  demonstrations  for 
the  old  standard  would  be  reqiiired  to 
conform  to  the  15  percent  plan  until  a 
ROP  plan  or  new  attainment 
demonstration  is  submitted;  Some  areas 
that  are  nonattainment  under  the 
existing  NAAQS  but  are  attaining  the 
new  NAAQS  will  be  permitted  to  defer 
implementation  of  the  ROP  plan  as 
described  above.  In  such  oases, 
conformity  to  the  ROP  plan  would  not 
be  required,  and  these  areas  would 
demonstrate  conformity  to  the  15 
percent  plan.  Areas  that  were  not 
required  to  submit  a  part  D  SIP  or  a  15 
percent  ROP  plan  by  virtiie  of  their 
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classification  (previous  marginal  areas) 
and  have  not  been  demonstrating 
conformity  to  motor  vehicle  emissions 
budgets  would  be  required  to  continue 
demonstrating  conformity  using  the 
emission  reduction  tests  until  SIP's  with 
motor  vehicle  emissions  budgets  are 
submitted.  Areas  that  have  approved 
redesignation  maintenance  plans  should 
continue  demonstrating  coi^ormity 
using  the  motor  vehicle  emissions 
budgets  and  relevant  requirements  for 
general  conformity  in  the  maintenance 
plans. 

States  are  free  to  establish,  through 
the  SIP  process,  a  motor  vehicle 
emissions  budget  that  addresses  the  new 
or  revised  NAAQS  in  advance  of  a 
complete  SIP  attainment  demonstration. 
That  is,  a  State  could  submit  a  motor 
vehicle  emissions  budget  that  does  not 
dranonstrate  attainment  but  is  consistent 
Mrith  projections  and  commitments  to 
control  measures  and  achieves  some 
progress  toward  attainment.  Such  a 
budget  would  apply  Cor  conformity 
purposes  in  adc&tion  to  existing  budgets 
addressing  the  old  NAAQS  (i.e..  a  SEP 
that  does  not  demonstrate  attainment  of 
the  new  NAAQS  would  not  supersede 
existing  part  D  SIP's). 

Coniormity  requirements  that  are 
based  on  the  classification  system  for 
the  former  NAAQS,  such  as  the 
modeling  procedures  and  the 
requirements  for  contents  of 
transportation  plans,  continue  to  apply 
after  the  new  or  revised  NAAQS  are 
promidgated  until  new  SIP's  are 
approved. 

i.  New  Source  Review 

In  accordance  with  the  current  NSR 
requirements,  proposed  new  and 
modified  stationary  sources  of  air 
pollution  must  imdergo  a  pollutant- 
specific  preoyistruction  review  and 
obtain  authority  to  construct  prior  to 
beginning  their  construction  activities. 
A  primary  purpose  of  the  NSR 
requirements  is  the  protection  of  the 
NAAQS,  including  those  for  ozone  and 
PM.  The  applicable  NSR  requirements 
generally  are  based  on  the  attainment 
status  of  the  area  where  the  proposed 
source  will  locate  for  each  pollutant  for 
which  NAAQS  exist  and  which  the 
source  will  emit. 

In  areas  designated  as  attainment  or 
imclasslfiable,  proposed  new  or 
modified  major  stationary  sources  must 
be  reviewed  under  the  requirements  for 
prevention  of  significant  det«ioration 
(PSD)  of  air  quality  pursuant  to  section 
165  of  part  C  of  Utle  I  of  the  Act. '  The 


PSD  requirements  include:  (1)  A   ■> 
demonstration  that  the  proposed 
emissions  increase  will  not  cause  or 
contribute  to  a  violation  of  any  NAAQS 
or  applicable  PSD  increment;  (2)  a  . 
determination,  where  applicable,  that 
the  proposed  emissions  increase  from 
the  source  will  not  have  an  adverse 
impact  on  an  air  quality  related  value  in 
a  Class  I  area;  and  (3)  compliance  with 
best  available  control  technology. 

In  nonattainment  areas  and  ozone 
transport  regions,  new  and  modified 
major  sources  having  the  potential  to 
emit  major  amounts  of  the 
nonattainment  pollutant  must  meet  the 
applicable  NSR  requirements  contained 
in  part  D  of  title  I  of  the  Act.^  The 
primary  NSR  reqiiirements  for 
nonattainment  areas,  contained  in 
section  173  of  subpart  1  of  part  D, 
require  new  or  modified  major 
stationary  sources  of  any  nonattainment 
pollutant  to  meet  the  following 
requirements:  (1)  Obtain  oQwtting 
emissions  reductions  (offsets)  from 
existing  sources;  (2)  comply  with  the 
lowest  achievable  emission  rate;  (3) 
demonstrate  that  all  major  stationary 
sources  owned  or  operated  by  the 
permit  applicant  are  in  compliance  with 
all  applicable  emission  limitations  and 
standards  under  the  Act;  and  (4)  submit 
an  analysis  of  alternative  sites,  sizes, 
production  processes,  and  control 
techniques  demonstrating  that  the 
benefits  of  the  proposed  source 
outweigh  the  environmental  and  social 
costs  imposed  as  a  result  of  its  location, 
construction,  or  modification. 

Additional  NSR  requirements 
specifically  for  ozone  and  PM 
nonattainment  areas  are  contained  in 
subparts  2  and  4  of  part  D,  respectively. 
These  subparts  set  forth  criteria  for 
establishing  area  classifications  and 
various  NSR  requirements  based  on 
those  classifications.  Subpart  2 
(Additional  Provisions  for  Ozone 
Nonattainment  Areas)  contains,  among 
other  things,  provisions  for  emissions 
offset  ratios,  major  source  thresholds, 
and  source  modification  requirements 
for  major  sources  of  VOC.  Subpart  2  also 
contains  provisions  concerning  the 


■  The  EPA  ha*  adopted  PSD  regulations  punuant 
to  part  C  at  40  CFR  51.166  (minimum  cequiremenu 
far  submittal  and  approval  of  a  State  PSD  program) 
and  40  C7R  52.21  (the  Federal  PSD  program). 


'The  EPA's  nonattainment  NSR  requiradDoents  are 
codified  at  40  CFR  51.165(a).  These  existing 
regulations  do  not  cuirently  include  the  various 
changes  enacted  by  Congress  under  the  Clean  Air 
Act  Amendments  of  1990.  The  EPA  issued  policy 
memos  to  describe  how  certain  statutory  NSR 
provisions  would  apply  while  EPA's  regulations 
and  State  NSR  programs  were  being  revised  to 
reflect  the  1990  Amendments  (Mart±  11,  1991  and 
September  3,  1992  memoranda  from  lohn  S.  Seitz, 
Director,  OAQPS).  To  meet  statutory  deadlines, 
most  State*  have  alreedy  completed  the  necessary 
update  of  their  NSR  programs.  The  EPA  proposed 
to  amend  its  NSR  regulations  on  July  23. 1996  as 
part  the  NSR  reforns  rulemaking  (61  FR  38250- 
38344). 


treatment  of  NOx  as  an  ozone  precursor 
in  certain  ozone  nonattainment  areas 
and  ozone  transport  regions.  Subpart  4 
(Additional  Provisions  for  PM 
Nonattaiimient  Areas)  contains,  among 
other  things,  NSR  requirements  for  PM- 
10,  including  a  70  tons  per  year  (tpy) 
major  source  threshold  for  PM-10 
sources  in  serious  nonattainment  areas, 
and  the  applicability  of  PM-10  NSR 
control  requirements  to  major  stationary 
sources  of  PM-10  precursors. 

As  described  earlier  in  this  document, 
the  detailed  provisions  of  subparts  2 
and  4  of  part  D  of  title  I  of  the  Act  that 
curroitly  apply  to  existing  ozone  and 
'PM-IO  nonattainment  areas  would  not 
apply  directly  to  the  implementation  of 
the  proposed  new  or  revised  ozone 
NAAQS  or  the  proposed  annual  and  24- 
hour  fine  particle  NAAQS,  which  EPA 
is  proposing  elsewhere  in  today's 
Feder«l  Re|^ster.  However,  as  part  of 
EPA's  proposed  interim  policy  for 
transitioning  from  the  current  program   . 
to  implementation  of  potential  new  or 
revised  ozone  and  PM  NAAQS,  EPA  is 
proposing  to  continue  the 
implementation  of  the  existing  NSR 
requirements  with  respect  to  ozone  and 
PM  under  a  policy  of  no  backsliding.  In 
the  case  of  ozone,  this  proposed 
position  is  further  supported  by  the  fact 
that  EPA  is  also  proposing  to  defer  the 
effective  date  of  the  revocation  of  the 
existing  1-hour  ozone  NAAQS  until 
such  time  that  EPA  determines  that  an 
area  has  a  SIP  which  provides  for 
achievement  of  the  new  NAAQS.  This 
proposed  interim  implementation 
policy  discussed  in  more  detail  below, 
does  not  address  potential  new  PSD 
increments  for  any  new  or  revised 
NAAQS  because  the  Act  provides  EPA 
with  an  additional  2  years  from  the  date 
of  NAAQS  promulgation  to  address 
such  issues. 

Numerous  issues  will  need  to  be 
resolved  as  part  of  the  development  of 
the  final  integrated  implementation 
program  to  address  new  or  revised 
NAAQS  for  ozone  and  PM  and  a 
regional  haze  program  (see  ANPR  for 
Implementation  of  New  or  Revised 
Ozone  and  Particulate  Matter  (PM) 
National  Ambient  Air  Quality  Standards 
(NAAQS)  and  Regional  Haze 
Regulations  published  elsewhere  in 
today's  Federal  Register.  Some  of  these 
issues,  particularly  as  they  relate  to  fine 
particlm.  directly  affect  the 
implementation  of  the  NSR 
requirements.  Of  particular  concern  is 
the  lack  of  necessary  analytical  and 
technical  tools  and  guidance  governing 
the  preconstruction  review  of  new  and 
modified  staticmary  sotirces  associated 
with  fine  particles.  For  example,  the  use 
of  dispersion  models  to  predict  air 
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quality  impacts  of  new  and  modified 
sources  is  at  the  heart  of  the  required 
NAAQS  compliance  demonstration 
under  the  PSD  program.  Air  quality 
dispersion  modeling  for  ambient  &ie 
particle  concentrations  is  in  its  in&ncy. 

Another  problem  is  that  little 
information  exists  in  emissions 
inventories  regarding  PM  size 
distribution  and  corresponding  settling 
velocities.  Emissions  factors  for 
estimating  the  amoimt  of  fine  particles 
from  new  and  modified  sources  are 
generally  not  available  and  may  take 
considerable  time  to  develop  and 
validate.  The  ability  to  predict  the 
amounts  of  fine  particle  emissions  is 
complicated  by  ihe  emissions 
contribution  made  by  preciirsors, 
including  sulfates,  nitrates,  and  VCXl 

In  addition,  ambient  fine  particle 
concentrations  in  many  areas 
experience  a  significant  contribution 
firom  secondary  fine  particle 
translbrmation  and  transport.  The  EPA 
is  currently  in  the  process  of  developing 
a  comprehensive  modeling  system 
which  will  account  for  secondary  fine 
particle  formation  and  will  also 
eventually  incorporate  a  method  for 
nesting  small  local  impacts  firom 
individual  point  sources  within  a    '■ 
greater  modeling  domain.  The  ultimate 
success  of  this  system  hinges  upon  the 
collection  of  sufficient  monitoring  data 
to  verify  protocol  modeling  results. 

Finally,  while  ambient  monitoring 
methods  for  measuring  fine  particles  are 
to  be  proposed  commensurate  with  the 
proposal  of  any  new  NAAQS  for  PM, 
sufficient  monitors  are  not  expected  to 
be  available  immediately  after 
promulgation  of  any  new  or  revised 
NAAQS  to  satisfy  the  requirement  that 
new  and  modified  soiirces  collect 
ambient  fine  particle  data  needed  for 
individual  PSD  air  quality  analyses. 

Consequently,  in  the  absence  of  the 
necessary  analytical  and  technical  tools, 
as  well  as  a  final  implementation 
strategy  for  fine  particles,  source  owners 
and  operators  would  have  difficulty 
predicting  amounts  of  fine  particles 
being  emitted  firom  their  own  proposed 
source  and  from  existing  sources,  and 
also  would  be  unable  to  carry  out  a 
comprehensive  air  quality  analysis  for 
fine  particle  emissions.^  The  EPA  ' 


3  When  EPA  promulgated  the  NAAQS  tot  PM-10, 
EPA  alao  adopted,  as  necessary,  amendments  to  the 
PSD  regulations  to  establish  new  requirements 
applicable  to  that  newly-regulated  form  of  PM. 
Based  on  such  new  requirements,  each  PSD 
application  subject  to  EPA's  part  52  PSD 
regulations,  and  not  eligible  to  be  grandbthered. 
Was  required  to  address  significant  emissions 
increases  of  PM-10  as  of  the  effective  date  of  the 
revised  NAAQS  for  PM  (52  FR  24672.  July  1, 1987). 
The  EPA  adopted,  for  purposes  of  PM-10.  a  new 
significant  emissions  rate,  significant  monitoring 


believes  that  without  the  appropriate 
implementation  tools  and  policy,  such 
new  preconstruction  review 
responsibilities  clearly  would  place  an 
unreasonable  burden  on  sources,  as  well 
as  the  permitting  authorities,  in  terms  of 
their  ability  to  satisfy  the  NSR 
requirements. 

The  proposed  interim  policy  for  NSR 
will  apply  the  principle  of  no 
backsliding,  as  described  earlier  in  this 
docmnent.  to  provide  interim  protection 
of  any  new  or  revised  NAAQS  alter 
promulgation  until  EPA  amends  its 
existing  NSR  requirements  and 
approves  SIP's  based  on  those 
amendments.  The  description  of  the 
proposed  interim  implementation 
policy  for  NSR  is  divided  into  a  general 
discussion  of  geographic  applicability 
for  NSR,  and  separate  discussions  of 
how  the  existing  NSR  requirements  %vill 
be  implemented  for  ozone  and  PM. 

Interim  Implementation  Policy  for 
Geogmphic  Applicability  of  the  Existing 
NSR  Requirements.  The  NSR 
requirements  generally  apply  to  new  or 
modified  major  stationary  sources  with 
respect  to  any  particular  pollutant  based 
on  the  attainment  status  of  the  area 
(relative  to  each  affected  pollutant)  in 
which  a  new  or  modified  source  will 
locate.  As  described  earlier  in  this 
document,  EPA  is  proposing  that  the 
existing  PM-10  area  designations  and 
classifications  remain  in  effect  imtil 
new  designations  are  imdertaken  after 
promulgation  of  the  new  or  revised 
NAAQS  and  that  the  ozone  designations 
and  classifications  remain  in  effect  for 
so  long  as  the  current  1-hour  ozone 
NAAQS  remains  in  effiect  Thus,  for  the 
interim  period  following  promulgation 
of  any  new  or  revised  NAAQS  for  ozone 
and  PM,  EPA  is  also  proposing  that  the 
existing  NSR  requirements  continue  to 
apply  to  sources  of  VOC  (and  NOx, 
where  appUcable)  and  PM-10  (and  PM- 
10  precursors,  where  applicable)  on  the 
basis  of  the  attainment,  unclassifiable, 
and  nonattainment  area  designations 
and  classifications  that  exist  at  the  time 
of  promulgation  of  any  new  or  revised 
NAAQS  for  ozone  and  PM,  respectively, 
except  for  those  possible  circumstances 
where  a  redesignation  based  on  an 
existing  ozone  or  PM  NAAQS  is 
approved  by  EPA  subsequent  to  the 
promulgation  of  new  or  revised 
NAAQS.  In  such  cases.  EPA  is 
proposing  that  once  such  redesignation 
is  in  effect,  the  area's  attainment  status 
based  on  the  EPA-approved 
redesignation  will  determine  the 


concentration,  grand&thering  provisions  and 
special  monitoring  provisions  to  enable  applicants 
to  determine  the  applicability  of  any  proposed  PM- 
10  emissions  to  the  preconstruction  review 
requirements. 


applicability  of  the  NSR  requirements 
for  the  affected  pollutant  during  the 
interim  period. 

Interim  Implementation  Policy  for 
Ozone  NSR.  During  the  interim  period 
following  promulgation  of  any  new  or 
revised  NAAQS  for  ozone,  EPA  is 
proposing  that  permit  applications  for 
new  and  modified  major  sources  of  VCX 
(or  NOx,  as  applicable)  which  locate  in 
an  area  designated  as  nonattainment  for 
the  1-hour  ozone  NAAQS.  or  in  an 
ozone  transport  region,  must  continue  to 
satisfy  the  applicable  nonattainment 
NSR  requirements  \mder  part  D  of  title 
I  of  the  Act.  The  specific  criteria  which 
must  be  satisfied  are  to  be  based  on  the 
classification  of  the  particular  ozone 
nonattainment  area  or  ozone  transport 
region,  except  that  for  marginal  and 
moderate  nonattainment  areas  which  do 
not  attain  the  existing  1-hour  ozone 
NAAQS  by  November  15, 1996  and  are 
not  attaining  the  new  ozone  NAAQS, 
EPA  is  proposing  that  the  apphcable 
NSR  requirements  for  VOC  and  NOx  be 
determined  by  all  of  the  statutory  NSR 
requirements  for  the  next  higher 
classification.  That  is,  in  ozone 
nonattainment  areas  classified  as 
marginal  that  failed  to  attain,  the  major 
source  threshold  would  remain 
unchanged  at  100  tpy  of  VOC  or  NOx. 
but  the  interim  o^et  ratio  would  be  at 
least  1.15:1  (the  offset  ratio  for  moderate 
areas);  and  in  moderate  areas  that  fail  to 
attain,  the  major  source  threshold  wotild 
be  lowered  to  50  tpy  of  VOC  or  NOx  (the 
threshold  for  serious  areas),  and  the 
interim  offset  ratio  wotild  be  at  least 
1.2:1  (the  offset  ratio  for  serious  areas). 
Section  182(b)  (6)-(8)  of  subpart  2  of 
part  D  also  contains  special 
requirements  for  modifications  to 
existing  sources  in  serious  (and  severe) 
ozone  nonattainment  areas  which 
would  also  apply  to  moderate 
nonattainment  areas  that  do  not  attain 
by  November  15, 1996  and  are  not 
attaining  the  new  ozone  NAAQS.  These 
requirements  include  a  new  de  minimis 
test  involving  a  significance  threshold 
based  on  aggregated  emission  increases 
of  greater  than  25  tpy  of  VOC  or  NOx 
for  proposed  modifications; 
requirements  and  optional  procedures 
for  major  modifications  which  emit,  or 
have  the  potential  to  emit,  less  than  100 
tpy  or  VOC  or  NOx;  and  requirements 
and  optional  procedures  for  major 
modifications  which  emit,  or  have  the 
potential  to  emit,  100  tpy  or  more  of 
VOC  or  NOx-  Under  a  separate 
rulemaking,  EPA  has  proposed  its 
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interpretation  of  these  complex 
provisions.'* 

The  NSR  requiranents  under  part  D 
provide  that  emissions  offsets  may  be 
acquired  from  existing  soiirces  either 
within  the  affected  ozone  nonattainment 
area  or  from  another  ozone 
nonattainment  area  with  an  eqiial  or 
higher  classification  than  the  afiiacted 
nonattainment  area.  In  addition,  when 
offsets  from  another  nonattainment  area 
(of  equal  or  higher  classification)  are 
proposed,  it  must  be  shown  that 
emissions  from  such  nonattainment  area 
contribute  to  a  violation  in  the  affected 
nonattainment  area.  The  EPA  is 
proposing  that  for  purposes  of  the 
interim  implementation  policy,  the  term 
"equal  or  higher  classification"  is  to  be 
based  on  the  actual  classifications  of  the 
affected  ozone  nonattainment  areas.  For 
example,  if  the  nonattainment  area 
where  a  new  soiut:e  proposes  to  locate 
is  a  moderate  nonattainment  area  that 
failed  to  attain  by  November  15, 1996 
and,  therefore,  continues  to  be  treated  as 
a  moderate  area  although  the  NSR 
requirements  for  serious  areas  apply 
imder  the  interim  policy,  the  offsets 
may  still  be  obtained  under  section 
173(c)  of  the  Act  from  other  ozone 
nonattainment  areas  classified  as 
moderate  or  higher. 

For  areas  designated  as  attainment  or 
unclassifiable  for  the  existing  1-hour       ' 
ozone  NAAQS,  EPA  is  proposing  that 
permit  applications  for  major  new  and 
modified  sources  which  would  have  a 
significant  increase  in  VCXZ  emissions, 
must  satisfy  the  applicable  existing  PSD 
requirements.  These  requirements 
include  compliance  with  the  best 
available  control  technology  and  the 
completion  of  the  required  air  quality 


'The  EPA  propoaad  iu  intarpraUtian  of  the 
requiremenU  contained  in  lactioo  182(c)  (6),  (7), 
and  (8)  of  subpart  2  of  part  D  in  the  July  23, 1990 
NSR  reform  propoaad  rulemaking  (61  FR  38250, 
38297-38302). 


analysis.  In  addition,  thne  are  no  PSD 
increments  for  ozone. 

Interim  Implementation  Policy  for  PM 
NSR.  The  EPA  is  also  proposing,  as  part 
of  its  interim  implementation  policy  for 
NSR,  that  the  preconstruction  review  for 
PM  will  continue  to  involve  only  the 
review  of  PM-10  emissions  and  their 
ambient  impacts,  while  deferring  a 
specific  review  of  potential  fine  particle 
emissions  and  their  ambient  impacts. 
This  policy  would  provide  that  the 
review  of  fine  particle  emissions, 
including  the  appUcant's  demonstration 
of  compliance  with  the  fine  particle 
NAAQS,  will  not  be  required  until  Q»A 
promulgates  amendments  to  the  existing 
NSR  requirements  concerning  any 
newly-regulated  form  of  PM  under  the 
integrated  implementation  program  and 
SIP's  are  revised  accordingly  and 
approved  by  EPA.  The  EPA  cannot 
reasonably  amend  its  own  regulations 
until  it  is  technically  able  to  predict  and 
measure  emissions  of  fine  particles 
generated  by  individual  sources  and 
better  imderstand  and  estimate  the 
formation  and  dispersion  of  ambient 
fine  particle  concentrations  in  the 
atmosphere. 

For  proposed  new  or  modified  i, 

sources  of  PM  locating  in  areas 
designated  as  nonattainment  for  PM-10, 
EPA  is  proposing  that  during  the 
interim  p>eriod  following  promulgation 
of  any  new  or  revised  PM  NAAQS, 
permit  applicants  must  continue  to 
satisfy  the  applicable  State  or  local 
nonattainment  NSR  requirements  for 
PM-10  consistent  with  part  D  (subparts 
1  and  4)  of  title  I  of  the  Act.  The  part 
D  nonattainment  NSR  requirements 
apply  to  major  new  sources  of  PM-10 
and  modifications  to  existing  major 
sources  of  PM-10  that  would  have  a 
significant  net  emissions  increase  of 
PM-10,  i.e.,  15  tpy  or  more.  The 
applicable  major  source  threshold  will 
continue  to  be  based  on  the  PM-10  level 


defined  by  the  classification  of  the 
affected  PM-10  nonattainment  area. 
That  is,  if  the  nonattainment  area  is  not 
classified  as  serious,  a  100  tpy  PM-10 
emissions  threshold  will  apply.  For 
serious  PM-10  nonattainment  areas,  a 
70  tpy  major  source  threshold  will 
apply. 

For  areas  designated  as  attainment  or 
unclassifiable  for  the  existing  PM-10   - 
NAAQS,  permit  applications  for  major 
new  or  modified  stationary  sources  with 
the  potential  to  emit  significant  amounts 
of  PM-10  emissions  (i.e.,  15  tpy  or 
more)  must  also  continue  to  satisfy  the 
applicable  PSD  requirements  for  PM-10. 
Tlie  specific  requirements  for  PM 
include  a  demonstration  that  the  source 
will:  (1)  Not  cause  or  contribute  to  a 
violation  of  the  annual  or  24-hour  PM- 
10  NAAQS.  (2)  not  cause  or  contribute 
to  a  violation  of  the  aimual  or  24-hour 
PM-10  increments,  (3)  not  have  an 
adverse  impact  on  any  air  quality- 
related  value  associated  with  ambient 
PM-10  concentrations  in  a  Class  I  area, 
and  (4)  apply  best  available  control 
technology  for  PM-10  emissions. 

The  EPA  intends  the  same  interim 
implementation  policy  as  described 
above  for  PM  to  apply — whether  or  not 
EPA  decides  to  delete  the  24-hour  PM- 
10  NAAQS  as  an  alternative  to  the    , 
proposed  revision  of  the  existing  24- 
hour  PM-10  NAAQS.  This  is  based  on 
the  need  to  continue  to  review  and 
control  PM-10  emissions  and  their 
ambient  impacts  as  a  surrogate  for 
addressing  the  proposed  24-hour  fine 
particle  NAAQS  during  the  interim 
period. 

Dated:  November  27, 1996. 
Carol  M.  Browner, 

Adnij/ustititor. 

(FR  Doc.  96-30898  Filed  12-12-96;  8:45  am] 
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Part  V 

Environmental 
Protection  Agency 

40  CFR  Part  51 

Implementation  of  New  or  Revised  Ozone 
and  Particulate  Matter  (PM)  Nationai 
Ambient  Air  Quaiity  Standards  (NAAQS) 
and  Regionai  Haze  Regulations;  Proposed 
Rule 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40CFRPartS1 
(FRL-6W1-«1 

bnpletnentiUoo  of  Newer  Revtesd 
Oione  and  Particulate  Mattar  (PM) 
National  Ambient  Air  Quality 
Standarda  (NAAQS)  and  Regional  Haze 
Regulations 

AQ8ICY:  Environmental  Protection 
Agency  (EPA). 

-ACTION:  Advance  notice  of  proposed 
rulemaking  (ANPR). 

SUtaHARY:  The  EPA  is  providing  advance 
notice  of  l^ey  issues  for  considoation  in 
the  development  of  new  or  revised 
policies  and/or  regulations  to 
implement  revised  NAAQS  for  ozone 
and  PM,  and  development  of  a  regional 
haze  program.  The  EPA  is  imder  court 
order  to  issue  a  proposed  decision  on 
whether  to  retain  or  revise  the  PM 
NAAQS  by  November  29, 1996,  and  to 
issue  a  final  rulemaking  for  PM  by  June 
29. 1997.  The  Agency  anticipates 
following  the  same  schedule  for  the 
ozone  standard  and  also  intends  to 
propose  a  regional  haze  program  in  mid- 
1997.  If  revised  NAAQS  replace  existing 
NAAQS,  there  would  be  a  period  of 
time  to  phase  in  new  requirements 
while  continuing  to  address  the 
requirements  of  the  current  programs. 
Further,  ozone,  PM  and  regional  haze 
are  products  of  interrelated  chemical 
conversions  in  the  atmosphere,  and  new 
approaches  will  be  needed  to  identify 
and  characterize  eiffected  areas  and  to 
assign  planning,  management  and 
control  responsibilities.  This  could  lead 
to  integrated  implementation  policies 
for  ozone,  PM  and  regional  haze  control 
programs.  This  ANPR  provides  a  broad 
scientific  and  policy  perspective  on 
these  issues  and  addresses 
implementation  issues  that  have  been 
identified,  such  as  the  need  for  regional 
strategies,  and  is  a  continuation  of  the 
advisory  process  first  announced  on 
September  11,  1995  (60  FR  47171J  and 
further  explained  by  the  Agency  on  Jime 
12. 1996  (61  FR  29719).  Throu^  today's 
action,  the  Agency  is  providing  a  brief 
discussion  of  a  broad  range  of  options, 
principles  and  questions  related  to  each 
of  these  key  issues.  The  options/        ' 
principles/questions  in  this  ANPR  were 
designed  to  provide  sufficient 
background  information  to  stimulate 
public  interest  and  comments  and  are 
not  intended  to  indicate  preferences  or 
decisions  by  the  EPA.  By  publisiung 
this  information  at  this  time,  the  EPA  is 


providing  mofe  time  for  the  public  to 
develop  input  and  comments  than 
would  occur  following  the  publication 
of  the  subsequent  reguJatory  notices  for . 
the  implementation  strategies  and 
regional  haze  program.  An  explanation 
and  structure  of  the  Federal  Advisory 
Committee  Act  (FACA)  Subcommittee  is 
provided  in  SUPPLEMENTARY 
INFORMATION.  Applicable  terms  and 
definitions  are  provided  in  the 
Appendix. 

DATES:  Written  comments  on  this 
proposal  must  be  received  by  February 
18. 1997. 

ADDRESSES:  Comments.  Comments 
should  be  submitted  (in  duplicate  if 
possible)  to  the  Air  and  Radiation 
Docket  and  Information  Center,  401  M 
Street,  SW,  Washington,  DC  20460, 
Attention  Docket  Number  A-95-38. 

Docket.  The  public  docket  for  this 
action  is  available  for  public  inspection 
and  copying  between  8:00  a.m.  and  4:00 
p.m.,  Monday  through  Friday,  at  the  Air 
and  Radiation  Docket  and  Information 
Center  (6102),  Attention  Docket  A-05- 
38,  South  Conference  Center,  Room  4, 
401  M  Street,  SW,  Washington.  DC 
20460.  A  reasonable  fee  for  copying  may 
be  charged. 

FOR  FURTHER  INFORMATION  CONTACT:  For 
general  FACA  Subcommittee  questions 
and  comments,  contact  Ms.  Denise 
Gerth,  U.S.  EPA,  MD-15.  Research 
Triangle  Park.  NC  27711.  telephone 
(919)  541-5550.  For  specific  questions 
and  comments  on  the  ANPR,  contact 
Ms.  Sharon  Reinders.  U.S.  EPA.  MD-15. 
Research  Triangle  Park.  NC  27711, 
telephone  (919)  541-5284. 
SUPPLEMENTARY  INFORMATION:  The 
following  communications  and  outreach 
mechanisms  have  been  established: 

Overview  information — A  World 
Wide  Web  (WWW)  site  has  been 
developed  for  overview  information  on 
the  NAAQS  and  the  ozone/PM/regional 
haze  FACA  process.  The  Uniform 
Resource  Location  (URL)  for  the  home 
page  of  the  web  site  is  http:// 
www.epa.sov/oar/faca/ 

Detaileaand  technical  information — 
Available  on  the  03/PM/RH  Bulletin 
Board  on  the  Office  of  Air  Quality 
Plaiming  and  Standards  (OAQPS) 
Technology  Transfer  Network  (TTN). 
which  ifi  a  collection  of  electronic 
bulletin  board  systems  operated  by 
OAQPS  containing  information  about  a 
wide  variety  of  air  pollution  topics.  The 
03/PM/RH  Bulletin  Board  contains 
separate  areas  for  each  of  the  FACA 
Subcommittee's  five  work  groups  and 
includes  meeting  materials,  issue 
papers,  as  well  as  general  areas  with 
information  about  the  process, 
participants,  etc.  The  TTN  can  be 


accessed  by  any  of  the  following  three 
methods: 

— By  modem;  the  dial-in  number  is 
(919)  541-5742.  Communications 
software  should  be  set  with  the 
following  parameters:  8  Data  Bits,  No 
Parity,  1  Stop  Bit  (8-N-l)  14.400  bps 
(or  less). 
— J^ull  Duplex 
—ANSI  or  VT-100  Terminal  Emulation. 

The  TTN  is  available  on  the  WWW 
site  at  the  following  URL:  http:// 
ttnwww.rtpncepa.gov.  The  TTN  can 
also  be  accessed  on  the  Internet  using 
File  Transfer  Protocol  (FTP);  the  FTP 
address  is  ttnftp.rtpncepa.gov.  The  TTN 
Helpline  is  (919)  541-5384. 

L  Pnrpoee  and  Objectives 

This  ANPR  outlines  policy  and 
technical  implementation  issues  and 
identifies  a  broad  range  of  options/ 
principles/questions  for  each  issue 
associated  with  the  potential  revision  of 
the  ozone  and  PM  NAAQS  and  with  the 
development  of  a  regional  haze 
program.  Although  the  pro[>o6als  to 
change  the  ozone  and  PM  NAAQS  have 
been  made,  the  possibitity  that  such 
changes  may  be  promulgated 
necessitates  this  advance  notice,  as  well 
as  the  ongoing  implementation 
discussions  under  the  FACA  discussed 
elsewhere  in  this  notice.  The  alternative 
approach  of  waiting  until  possible 
standard  revisions  are  actually 
promulgated  would,  in  the  Agency's 
judgement,  cause  inevitable  delays  and 
disruptions  in  national.  State  and  local 
efforts  to  achieve  clean,  healthy  air, 
especially  those  related  to  attainment  of 
the  NAAQS  for  ozone.  The  ozone  and 
PM  NAAQS  proposals  are  scheduled  for 
publication  in  Diecember  1996  with  final 
action  scheduled  for  mid-1997.  The  EPA 
intends  to  propose  a  regional  haze 
program  in  mid-1997. 

In  advance  of  these  actions,  the  EPA 
published  an  ANPR  entiUed,  National 
Ambient  Air  Quality  Standards  for 
Ozone  and  Particulate  Matter,  on  June 
12, 1996  (61  FR  29719)  which 
aimoimced  the  Agency's  plans  to 
propose  decisions  on  whether  to  retain 
or  revise  the  ozone  and  PM  NAAQS. 
That  ANPR  also  described  the  FACA 
process  and  the  Subconunittee  for 
Ozone,  PM  and  Regional  Haze 
Implementation  Programs 
(Subcommittee).  The  Subcommittee  is 
composed  of  60  representatives  from 
State,  local  and  tribal  organizations; 
environmental  groups,  industry  and 
trade  groups  (including  small  business 
representatives),  consiiltants;  academic/ 
scientific  commimities;  and  Federal 
agencies.  The  organization  of  the 
Subcommittee  includes  a  Coordination 
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&oup  and  four  woric  groups:  (1)  Base 
Programs  Analyses  and  Policies  Work 
Group,  (2)  National  and  Regional 
Strategies  Work  Ckoup.  (3)  Science  and 
Technical  Support  Woik  Group,  and  (4) 
Communications  and  Outreach  Work 
Group.  The  Subcommittee  was 
established  under  the  Clean  Air  Act 
Advisory  Committee  (CAAAC)  to 
provide  advice  and  recommendations  to 
the  EPA  on  developing  new,  integrated 
approaches  for  implementing  potential 
revised  NAAQS  fcn'  ozone  and  PM,  as 
well  as  for  implementing  a  new  regional 
haze  reduction  program.  Through  this 
process,  EPA  is  engaging  in 
communications  with  segments  of 
society  that  may  be  aSacted  by  the 
implementation  of  NAAQS  and  the 
regional  haze  program.  This 
annoimoement  is  a  further  attempt  to 
invite  stakeholders  to  participate  in  the 
implementation  development  process, 
to  assure  that  their  concerns  Mill  be 
addressed  and  their  options  assessed, 
and,  ultimately  increase  the 
effectiveness  of  NAAQS  implementation 
strategies  and  the  regional  haze 
prozram. 

l^e  implementation  issues  described 
in  this  ANPR  form  the  basis  of  the 
Subcommittee's  deliberations  and  for 
the  most  part  were  developed  through 
the  various  work  groups  and  the 
Coordination  Group.  The  presentation 
of  these  issues  and  corresponding 
options/principles/questions  is 
designed  primarily  to  provide  advance 
notice  for  the  public  who  are  not 
directly  involved  in  the  FACA  process. 
Interested  readers  are  directed  to  EPA's 
TTN  and  WWW  site  for  an  up-to-date 
statiis  of  the  work  groups'  and 
Subcommittee's  deUberations  on  these 
issues.  This  includes  work  group  issue 
papers  with  options  and,  where 
appropriate,  draft  reconunendations. 

While  the  EPA  is  interested  in 
considering  new  and  innovative 
approaches  to  implementation,  it  is 
imperative  to  ensure  that  momentum  is 
maintained  in  the  current 
implementation  programs,  and  that 
current  programs  and  efforts  such  as  the 
Ozone  Tran^ort  Assessment  Group 
(OTAG)  continue  in  order  to  protect 
public  health  and  welfare.  As  a 
consequence,  the  Subcommittee  is 
providing  recommendations  to  EPA 
regarding  the  development  of  an  interim 
implementation  poUcy  [UP),  which  was 
published  in  December  1996.  The  IIP 
will  provide  EPA's  guidance  to  the  State 
and  local  agencies  on  appropriate 
actions  during  the  transitional  period  of 
time  between  any  revision  of  the 
NAAQS  end  the  development  of  new 
integrated  implementation  strategies. 
This  is  especially  important  since  it  is 


expected  that  any  new  NAAC^  will  be 
at  least  as  stringent  as  the  current 
NAAQS,  and  reductions  in  emissions  to 
achieve  the  current  NAAQS  will  be 
beneficial  in  achieving  the  revised 
NAAQS.  While  the  IIP  will  provide 
guidance  during  the  transition  period, 
EPA  will  also  develop  implementation 
strategies  for  the  potential  new  ozone/ 
PM/regional  haze  programs. 

The  final  integrated  implementation 
programs  for  ozone,  PM  and  regional 
haze  are  being  developed  in  two  phases. 
In  Phase  I,  the  air  quality  management 
framework  issues  will  be  addressed 
(proposal — mid- 1997).  Phase  II  will 
focus  on  more  detailed  control  strategy 
development  (proposal — mid-1998). 
These  phases  are'  described  in  more 
detail  in  subparagraph  IV. 

n.  Scientific  and  Technical  Discussion 

The  following  discussion  reUes  on  the 
Scientific  and  Technical  Support  Work 
Group  of  the  FACA  Subcommittee.  This 
group  is  developing  a  draft  conceptual 
model  filming  our  current  scientific 
understanding  of  ozone,  fine  particles 
and  haze,  the  associated  gaps  and 
uncertainties,  and  based  on  the 
technical  basis  and  issues  underlying 
the  integration  of  regulatory  programs 
for  ozone,  fine  particles  and  regional 
haze,  and  the  specification  of 
geographic  scales  required  for  air 
quality  management.  This  conceptual 
model  provides  a  technical  basis  for  the 
Subcommittee's  deliberations  of  these 
issues.  This  dociunent  is  undergoing 
further  review  prior  to  acceptance  by 
the  CAAAC.  Regarding  the  rationality  of 
integration,  the  initial  response  of  the 
Science  and  Technical  Support  Work 
Group  was  a  qualified  yes,  given  the 
regional  nature  of  the  pollutants  (i.e.. 
regionalization),  spatial  patterns  of  air 
quality  indices,  precursors,  sources, 
atmospheric  chemistry  and 
meteorological  processes  which  affect 
mme  than  one  pollutant,  and  control 
options.  The  following  discussion 
focuses  on  the  relationships  between 
ozone  and  fine  particles,  given  the  close 
linkage  between  fine  particle  levels  and 
regional  haze  (the  widespread 
impairment  of  visibility  in  every 
direction,  mostly  attributed  to  fine 
particle  light  scattering  and  absorption), 
with  the  following  assumptions: 
— ^Understanding  the  emission  sources 
and  atmospheric  processes  which  are 
responsible  for  elevated  air  pollutant 
levels  requires  an  examination  of 
urban  and  regional  geographical 
scales; 
— Ozone  and  fine  particles  may  exhibit 
similar  spatial  patterns,  although  the 
fi^uency  (and  importance)  of 


concurrent  patterns  is  not  well 
understood; 

— Many  of  the  emission  precursors  (and 
sources  of  precursors)  to  ozone,  fine 
particles  and  regional  haze  are  the 
same; 

— Many  of  the  atmospheric  processes 
(chemistry  and  meteorology)  affecting 
ozone,  fine  particles,  and  regional 
haze  are  the  same;  and 

— Several  critically-important 
infortnation  gaps  e*dst  which  create 
very  difficult  challenges  for  air  quality 
management  of  these  pollutants. 

A.  Interacting  Spatial  Scales  of 
Emissions,  Atmospheric  Processes  and 
Air  Quality  Indices 

As  explained  in  greater  detail  below, 
there  are  a  variety  of  emissions  that  are 
precursors  to  elevated  levels  of  ozone, 
fine  particles,  and  regional  haze  and  of 
sources  to  these  emissions.  Historically, 
attempts  at  air  quality  management  of 
these  problems  focused  on  Local  sources 
in  the  context  of  an  anonymous 
backgroimd  term  quantifying  imported 
air  quality.  The  evolution  in  our 
imderstanding  of  the  spatial  and 
temporal  scales  of  the  effects  on  ozone, 
fine  particles,  and  regional  haze  of  the 
emissions  from  all  sources  has, 
however,  spawned  the  recognition  of 
the  need  for  a  larger  geographical 
perspective.  This  larger  geographical 
perspective,  which  considers  individual 
soiuces  over  regional,  as  well  as  local 
scales,  is  needed  to  support  quantitative 
analysis  of  the  relative  contribution  of 
the  various  source  types  and  of  their 
emission  types  (species)  that  contribute 
to  nonattainment  levels  and  regional 
haze.  The  need  for  an  altered 
perspective  has  been  recognized  by  the 
establishment  of  the  Ozone  Transport 
Commission  (OTC).  the  OTAG,  and  the 
Grand  Canyon  Visibility  Transport 
CommissicMi  (GCVTC). 

Air  quahty  management  in  the 
metropolitan  statistical  area  or 
consoUdated  metropolitan  statistical 
area  (MSA  or  CMSA)  has  worked  well 
historically  to  control  the  local  source 
efiiect  on  nonattainment  problems.  This 
is  evidenced  by  the  significant  decrease 
in  the  number  of  ozone  nonattainment 
areas  over  the  past  decade.  As  these 
conbtsls  have  reduced  emissions  and  as 
modeling  tools  have  progressed,  the  role 
of  the  e^ct  of  sotirces  beyond  the  MSA 
or  CMSA  and  the  varying  spatial  scales 
of  air  quality  indices  and  atmospheric 
processes  continue  to  be  investigated 
and  supported  by  a  stnmg  body  of 
scientific  evidence: 
— ^The  1991  National  Academy  of 

Science  (NAS)  Report,  Rethinking 

Ozone  in  Urban  and  Regional  Scales 
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(National  Research  Council  (NRC), 

1991); 
—The  1993  NAS  Report,  Protecting 

Visibility  in  National  Parks  and 

Wilderness  Areas  (NRC.  1993); 
— ^The  National  Add  Predpitaticm 

Assessment  Program  (Trijonis  et  al., 

1990);  and 
—The  Southern  Oxidant  Study 

(Chameides  and  CowUng,  1995). 

Recent  analyses  based  on  ambient  air 
monitoring  data  (Rao,  1995)  and 
regional  acid  deposition  model  air 
quality  modeling  (Appleton,  1995) 
suggest  a  very  broad  spatial  air  pollution 
region  covering  the  greater  part  of  the 
Eastern  United  States  (U.S.).  These 
studies  indicate  that,  while  sources  still 
have  their  largest  influence  in  the  near 
field,  the  zones  of  potential  influence  of 
soiuce  regions  (e.g.,  an  urban  city)  can 
under  certain  conditions  extend  out 
himdreds  of  kilometers  (km)  for  ozone, 
fine  particles,  and  regional  haze. 
Moreover,  these  scales  appear  to  be 
similar  for  ozone  and  fine  particles,  hi 
other  words,  sources  once  thought  to  be 
remote  with  respect  to  nonattainment 
levels  of  ozone,  fine  particles,  and 
regional  haze  are  seen  as  potential 
contributors  to  those  levels.  The 
analyses  suggest  that  chemical  and 
meteorological  processes  which 
influence  pollutant  generation,  air  mass 
movement  and  pollutant  removal  (erg., 
clouds  and  precipitation)  are  key  factors 
in  defining  regional  zones  of  influence. 
When  the  various  nonattainment  areas 
of  the  Eastern  U.S.  are  surrounded  by 
even  conservative  estimates  of  the  zones 
of  influence  of  these  other  sources,  what 
results  is  a  modeling  domain  that  may 
span  the  greater  part  of  the  Eastern  U.S. 
Accordingly,  efficient  air  quality 
management  requires  addressing  these 
additional  soiuces,  atmospheric 
processes  and  related  impacts  as  scales 
of  interactions  over  multiple  spatial  and 
temporal  frames. 

hi  air  quahty  management  practice, 
the  term  "transport"  has  been  used  in  a 
very  broad  context  beyond  the  strict 
meteorological  definition  of  the  term. 
This  broad  context  includes:  (1)  The 
overall  regionalization  of  both  the  scale 
of  pollutant  distributions  and  zone  of 
influence  of  sources,  (2)  the  interaction 
(or  effect  of  one  area  on  another)  among 
local,  urban  and  regional  soxirce  scales, 
and  (3)  meso  and  large-scale 
meteorological  phenomena  (such  as 
recirculation  due  to  stagnant  high 
pressure  systems  and  land-sea 
interactions,  large-scale  movement  of  air 
masses  with  fairly  uniform  motion,  and 
other  events  perhaps  as  simple  as 
widespread  elevated  temperatures).  The 
prevalence  and  importance  of  biogenic 


volatile  organic  compounds  (VCK]) 
emissions  (e.g.,  emissions  from  trees)  in 
the  Eastern  U.S.  are  "regionwide,"-as 
are  many  other  area  source  emissions 
such  as  those  emitted  by  motor  vehicles. 
All  of  these  regional  attributes  are 
enhanced  by  the  relatively  flat  and 
consistent  terrain  in  the  East  and 
Midwest,  contrasting  the  greater 
topographic  and  meteorological  effects 
in  the  Western  U.S..  although  the  West 
can  also  experience  regional  problems. 
Several  physical  and  chemical  events 
act  together  in  determining  pollutant 
concentrations  over  multiple  space  and 
time  scales.  Moving  air  masses  carry  all 
chemical  species  including  precursors, 
fast-reacting  intermediates,  and 
chemical  sinks,  as  well  as  the  specific 
pollutant  species  of  interest  (e.g.,  fine 
particles  and  ozone).  Removal  of 
pollutants  occurs  continuously  Ihrough 
deposition.  Also,  the  impact  of  these 
pollutants  is  not  simply  additive.  Ozone 
(or  precursors)  transported  from  one 
location  can  affect  ozone  levels 
downwind  by  indirectly  accelerating 
atmospheric  chemical  reactions  through 
the  production  of  chemical 
intermediates  (e.g..  hydroxyl  radicals). 
Clouds  play  several  roles  in  modifying 
concentrations  by:  (1)  ENssolving  soluble 
gases  (e.g.,  nitric  acid,  sulfur  dioxide 
(SO2),  hydrogen  peroxide)  and 
generating  aerosols  through  aqueous 
phase  reactions,  (2)  circulating  and 
venting  pollutants  to  high  altitudes 
where  strong  winds  promote  large 
horizontal  transport,  and  (3)  removing 
pollutants  through  precipitation.  Qoud- 
related  dissolution  and  transport  also 
contribute  to  pollutant  removal.  Vertical 
air  mass  movements,  or  phenomena  as 
basic  as  the  daily  mixed  layer  growth,   - 
afiiBct  air  concentrations  on  various 
scales.  Superimposed  on  these 
processes  are  a  variety  of  emission 
sources  with  their  own  spatial,  temporal 
and  component  (speciation)  scales. 
Depending  on  location,  pollutant  and 
season,  one  particular  spatial  scale  (e.g., 
urban)  may  (or  may  not)  exert  a 
dominating  influence  on  air  quahty 
relative  to  another  scale  (e.g.,  regi<«al). 
Even  in  cases  where  local  and  urban 
sources  are  responsible  for  most  of  the 
"local"  air  quaUty,  an  assessment  of  the 
contribution  of  distant  sources  to  local 
air  quahty  is  required  to  reach  such  a 
conclusion.  Thus,  to  avoid  the  exclusion 
of  potentially  important  considerations 
in  air  quality  analysis,  "regionahty".  or 
"interacting  scales"  is  a  more 
descriptive  term  (them  transport)  which 
encompasses  the  broader  meaning  and 
effects  of  several  complex  interacting 
phenomena  operating  over  extensive 
and  multiple  time  and  space  scaler  <■ 


The  Eastern  U.S.  differs  markedly, 
topographically  and  climatologically, 
from  the  West,  so  any  extension  to  die 
West  based  on  Eastern  analyses  (or  vice 
versa)  is  not  necessarily  appropriate 
(important  difltsrences  exist  between 
Northern  and  Southern  regions  as  well). 
The  monitoring  data  and  modeling 
analyses  of  the  GCVTC  process  highlight 
the  challenge  of  identifying  and 
quantifying  specific  sources,  some  at 
great  distances  in  order  to  estimate  their 
effects  in  Western  natioaal  parks  and 
wilderness  areas.  The  variations  in 
topography,  meteorology  and  source 
distribution  across  regions  require  that 
area-  and  case-specific  differences  be 
accoimted  for  in  any  air  management 
approach.  The  effects  of  emission 
reduction  strategies  should  be  viewed 
through  multiple  scales,  considering 
regional  and  urban  scale  consequences 
(i.e..  health  and  welfare  protection). 

A  few  points  summarizing 
"interacting  scales"  and  "regionality" 
should  be  considered  in  air  management 
practices: 

— ^Air  quahty  modeling  and  historical 
monitoring  trends  have  shown  that 
local  air  management  practices  have 
the  greatest  influence  on  near  field  - 
concentration  impacts. 
—rAnalyses  of  observations  in  the 
Eastern  U.S.  reveal  the  existence  of 
very  broad  multistate  regions 
•    (interacting  scales  approaching  linear 
scales  of  1000  km  or  more)  of  elevated 
pollutant  levels  and  zones  of 
influence  (Rao,  1996). 
— Air  quahty  modeling  data  for  the  East 
suggest  that  similar  regions  of 
influence  exist  for  ozone  and  fine 
particles  (Dennis,  1996).  although 
only  sparse  monitoring  data  exist  to 
support  these  similarities. 
— Modeling  analyses  for  the  Grand 
Canyon  National  Park  (and  other) 
Class  1  areas  show  that  fine  particles 
and  precursors  causing  visibility 
impairment  episodes  are  derived  from 
both  nearby  (less  than  50  km)  and 
more  distant  (up  to  1000  km)  regions 
of  influence  (NRC,  1993;  GCVTC. 
1996). 
— Area  and  case-specific  analyses  are 
required  to  delineate  reasonable 
geographic  areas  for  air  quality 
planning  purposes  because  of  the 
wide  regional  variations  in 
meteorology,  topography  and  source 
distribution. 
— The  use  of  terms  such  as  "transport" 
or  "background"  inadequately 
describes  the  complex  set  of 
emissions,  chemistry,  meteorological 
processes  and  interacting  scales 
which  contribute  to  the 
regionalization  of  air  pollution. 
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— Because  of  broad  spatial  extents  and 
gradations  of  interacting  scales 
winging  from  regional  down  to  sub- 
grid  cell  scales,  an  air  quality 
assessment  fbciising  on  a  particular 
scale  (e.g.,  urban)  must  consider 
effects  due  to  interactions  across 
various  space  and  time  scales.  Tbe 
concept  of  a  single  MSA/CMSA 
nonattainment  area  may  be 
inconsistent  witb  the  spatial  and 
temporal  scales  for  ozone,  fine 
particles  and  haze  problems. 

B.  Technical  Basis  and  Considerations 
for  Inteffoting  Ozone,  Fine  Particles  and 
Regional  Haze  Implementation 
Proffxuns  ^  ..     ■•  . 

The  technical  and  scientific  rationale 
for  underlying  the  integration  of  ozone, 
fine  particles  and  regional  haze  air 
quality  management  practices  is  based 
on  a  mix  of  empirical  observations, 
atmospheric  processes  and  practical 
administrative  concerns.  While  this 
discussion  focuses  on  common 
attributes  across  p>ollutant  groups,  it  is 
important  to  recognize  and  distinguish 
those  attributes  where  there  is  little 
linkage.  Many  examples  and  inferences 

E resented  here  tend  to  reflect  what  is 
□own  about  Eastern  U.S.  air  quality 
issues  (e.g.,  ozone)  with  possibly  little 
relation  to  Western  U.S.  phenomena.  At 
the  risk  of  generalizing  (and 
simplifying  air  quality  descriptions  for 
illustrative  purposes,  recognition  that  a 
generalized  approach  cannot  operate 
effectively  everywhere  must  be  retained. 
The  discussion  focuses  on  the 
relationship  between  ozone  and  fine 
particles,  with  the  implicit  assimiptioil 
that  fine  particle  levels  and  chemical 
composition  directly  relate  to  regional 
visibility  impairment,  given  the  strong 
relationship  between  the  constituents  of 
fine  particles  and  the  maiunade  portion 
of  visibility  impairment.  Regional  haze 
is  a  widespread,  largely  \miform 
impairment  of  visibility  in  every 
direction  over  a  large  area,  mostly  due 
to  light  scattering  from  fine  particles 
from  multiple  sources. 

1.  Empirical  Evidence  for  Integration 

Ozone  and  P^ff^lO  (particles  with  an 
aerodynamic  diameter  less  than  or  equal 
to  a  nominal  10  micrometers) 
concentrations  in  the  Eastern  U.S.  can 
exhibit  similar  spatial  patterns  during 
summer  time  episodes  (Northeast  States 
for  Coordinated  Air  Use  Management 
(NESCAUM),  1995).  Analyses  of  PM 
data  consistently  indicate  that  fine        > 
particles  constitute  the  majority  mass 
fraction  of  PM-rlO  in  the  summertime 
East  (EPA,  1996).  In  combination,  these 
observations  qualitatively  imply 
concurrence  of  elevated  ozone  and  fine 


particles.  However,  quantification  of  the 
similarity  and  frequency  of  such  events 
is  severely  restricted  by  a  lack  of  a  fine 
particles  data  base  in  the  East.  While 
more  data  exist  in  certain  Western 
locations,  the  episodic  relationships 
between  ozone  and  PM  appears  to  be 
more  complex  than  in  the  East.  For 
example,  a  major  component  of  the  fine 
particle  problem  in  Los  Angeles  (as  well 
as  the  San  Joaquin  Valley.  Salt  Lake  Qty 
and  Denver)  is  wintertime  formation  of 
ammoniiun  nitrate,  which  is  not  stable 
at  the  high  temperatures  associated  with 
elevated  ozone.  High  levels  of  fine 
particles  in  Western  nonattainment 
areas  can  impair  visibility  when  high 
ozone  concentrations  are  not  observed. 
Nevertheless,  "smog"  events  in  Los 
Angeles  are  almost  always  accompanied 
by  impaired  visibility,  and  visibility  is 
directly  associated  with  fine  particle 
levels.  Althoiigh  some  limited  empirical 
evidence  is  highly  suggestive  of  area 
specific  concurrent  events,  other 
considerations  as  described  below 
provide  a  stronger  rationale  for  the 
appropriate  level  of  integration  across 
ozone,  fine  particles  and  regional  haze 
control  programs. 

2.  Emissions  and  Atmospheric  Process 
Linkages  Across  Ozone,  Fine  Particles 
and  Regional  Haze 

Several  connections  exist  among 
ozone,  PM  and  the  resulting  effect  of 
visibility  impairment.  The  linkages  are 
based  on  the  existence  of  common 
emission  prectirsors.  source  categories 
and  atmospheric  chemistry  and 
meteorological  processes  which  affect 
more  than  one  pollutant.  For  example, 
emissions  of  oxides  of  nitrogen  (NOx) 
potentially  can  lead  to  both  ozone  and 
fine  particle  formation.  A  combustion 
source  often  emits  both  SO2  (a  fine 
particle  precursor)  and  NOx  (an  ozone 
precursor).  The  sequence  of  atmospheric 
chemistry  reactions  underlying  ozone 
formation  is  in  part  responsible  for  fine 
particle  formation.  Similar 
meteorological  processes  affect  the 
movement,  mixing  and  removal  of 
ozone,  fine  particles  and  precursors. 
Some  of  these  connections  are 
complicated  and  will  be  explained  more 
completely  in  forthcoming  FACA 
science  docimients.  The  following  are 
very  brief  descriptions  of  the 
connections  across  pollutant  categories. 

— Common  "direct"  precursor 
.  emissions.  Emissions  of  NOx,  VOC 
and  cubon  monoxide  (CO)  are 
considered  precursors  for  ozone 
formation.  The  NOx,  VOC  and  sulfur 
(SOx.  mostly  as  SO2)  emissions  can 
also  lead  to  fine  particle  formation 
through  "seoondiary"  atmospheric 


chemical  reactions.  Both  ozone  and  a 
substantial  fraction  (which  can  vary 
matly  with  season  and  location)  of 
fine  particles  are  the  result  of 
secondary  formation  processes.  The 
major  components  (which  also  are 
highly  variant)  of  secondary  &ae 
partides  include  sul&tes.  carbon 
(elemental  and  organic)  and  nitrates. 
The  fraction  of  fine  particles  due  to 
secondary  processes  is  highly  variant 
in  space  and  time.  During  certain 
conditions  (e.g.,  available  ammonia, 
negligible  sulrate,  low  temperatures), 
NOx  emissions  can  lead  to  fine  PM 
anunonium  nitrate  formation.  Several 
directly-emitted  organic  compoiuub 
contribute  to  fine  particle  organic 
aerosols.  These  organic  compounds 
may  contribute  as  "primary"  organic 
aerosols,  that  is,  they  almost 
immediately  condense  to  the  aerosol 
phase  during  the  emissions  process  at 
shortly  downstream.  Or,  certain  VOC 
(e.g.,  toluene)  which  exist  as  gases 
under  most  conditions  can  undergo 
atmospheric  reactions  and  transform 
into  condensible  "secondary"  organic 
aerosols.  Thus,  a  VOC  like  toluene 
can  contribute  to  both  ozone  or  fine 
particle  formation  as  a  precursor 
emission. 

— Common  source  categories.  Based  on 
the  multiple  roles  of  precurscvs,  a 
particular  source  (natural  or 
anthropogenic)  emitting  one  preciirs(» 
(e.g.,  NOx  or  VOC)  can  affect  ozone 
and  fine  particles,  and  a  single  source 
emitting  multiple  precursors  (e.g., 
combustion  process  releasing  NOx, 
VOC.  CO  and  SOx)  can  affect  multiple 
pollutant  source  categories.  In  this 
case,  integration  is  not  dependent  on 
atmospheric  chemical  linkages.  This 
commonality  among  sources  should 
lead  to  a  more  consistent  approach  in 
estimating  emissions  of  multiple 
precursors  within  a  specific  source 
category.  For  instance,  a  consistent 
approach  needs  to  be  applied  for 
estimating  and  projecting  both  NOx 
and  SOx  emissions  from  a  combusticra 
source. 

— Interaction  of  atmospheric  chemistry 
reaction  cycles  and  "indirect" 
precursors.  Much  of  the  general 
atmospheric  chemistry  involved  in 
ozone  fcHTnation  can  affect  fine 
particle  formation,  as  alluded  to 
above,  in  certain  instances.  F(» 
example,  ozone  is  the  major  initiator 
of  hydroxyl  radicals,  a  chemical 
intermediate  w^cdi  converts  SO2  and 
nitrogen  dioxide  (NO2)  to  mora 
oxid^ed  sulfate  (e.g.,  sulfuric  add) 
and  nitrate  (nitric  add)  forms.  Both 
siil&tes  and  nitrates  can  contribute  to 
fine  partide  formation.  Qearly,  a 
linkage  between  ozone  and  fine 
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particlM  exists  through  the  role  of 
ozone  in  generating  hydroxyi  radicals. 
Note  that  this  linkage  between  ozone 
and  fine  particles  is  at  the  process 
level  and  does  not  reqiiire  coexisting 
"high"  ozone  and  fine  particle  levels. 
Many  other  important  linkages 
invohnng  oxidizing  chemical  species 
(radicals  and  peroxides)  exist  within 
the  NOx.  VOC,  SOx,  ozone  chemistry 
system.  A  correct  characterization  of 
the  basic  ozone  chemistry  and  the 
associated  linkages  among  the 
precursors  is  needed  to  predict  the 
afiact  of  changing  emissions  on  air 
quality  indices.  Consequently,  the 
predictive  air  quality  models  used  to 
assess  ozone  and  fine  particle  impacts 
should  include  a  basic  core  set  of 
atmospheric  chemical  reactions  (i.e.,  a 
gas  phase  ozone  chemistry 
mechanism). 

Because  of  their  common  atmospheric 
chemical  linkages,  many  precursors 
associated  with  one  pollutant  might  be 
considered  as  an  "indirect"  precursor 
for  another  pollutant  as  weU.  Virtually 
all  precursor  emissions  (NOx,  SOx. 
VOC,  CO)  undergo  initial  attack  by 
hydroxyi  radicals  and  participate  in  the 
general  cycling  of  various  chemical 
intermediate  species.  Therefore, 
precursors  that  typically  may  not  be 
associated  with  a  particular  secondary 
pollutant,  such  as  the  eSsct  of  VOC  on 
either  suliiate  or  nitrate,  indirectly 
participate  through  their  roles  in 
atmospheric  chemistry.  In  this  general 
context,  the  term  precursor  does  not 
imply  a  positive  e%ct  on  an  associated 
secondary  species  as  the  emission 
precursor  may  only  share  in  certain 
atmospheric  chemical  processes  without 
leading  to  increases  in  a  secondary 
pollutant  Multiple  possihilities  exist. 
For  example,  NOx.  which  aBects  the 
cycling  of  hydroxyi  radicals  (which 
convert  SOx  to  sulfate),  coiild  act 
indirectly  as  a  sulfate  particle  preciusor. 
The  majority  of  VOC  species  that  do  not 
transftwm  into  organic  aerosols  could 
nevertheless  be  fine  particle  precursors 
through  their  general  role  (i.e.,  cycling 
of  radicals)  in  atmospheric  chemistry. 
Nitrogen  oxides  could  serve  as  indirect 
precursors  for  aerosol  sulfate  formation. 
This  "universal"  pool  of  precursors 
does  not  imply  that  reductions  of  any 
specific  precursor  lead  to  reductions  of 
every  pollutant.  Just  as  reductions  in 
NOx  potentially  can  raise  local  ozone 
levels,  a  reduction  of  a  fine  particle 
precursor  possibly  can  increase  ozone  or 
increase  a  difiarent  fine  particle 
competent  (e.g.,  SOx  reductions  leading 
to  increased  ammoniimi  nitrate,  or  NOx 
reductions  increasing  sulfate  formation). 
These  examples  are  some  of  several 


conceivable  indirect  precursor 
relationships.  Many  other  relationships 
with  similarly  unknown  degrees  of 
effiect  exist.  Thus,  integrated 
implementation  is  far  from  a     ''^      ■ 
straightforward  exendse.  Complex  air 
quality  simulation  models  (in 
combination  with  simpler  models  and 
receptor/ observational  methods)  which 
include  approximations  of  these  process 
linkages  will  need  to  be  exercised  to 
account  for  the  multiple  nonlinearities 
and  positive  and  negative  fiaedbacks. 
This  complexity  demands  that  high 
quality  emission  inventories, 
technically  credible  models,  and 
spatially  and  temporally  representative 
monitoring  data  will  be  needed  in ' 
predicting  pollutant  concentrations  and 
controlstrategies. 

3.  Integrating  Control  Strategy 
Development  Through  an  Air  Quality 
Modeling  Approach 

What  does  integration  mean  bom  an 
implementation  per^iective?  Given  the 
complex  mechanisms  for  and  linkages 
between  ozone  and  fine  particle 
formation,  the  formulation  of  control 
strategies  should  acknowledge  the  need 
to  optimize  control  options:  control  of 
one  precursor  might  affect  both  ozone 
and  fine  particles  or  might  be 
detrimental  for  one  or  both.  For 
example,  one  might  start  with  ozone 
management  strategies  being  developed 
as  part  of  ongoing  urban  and  regional 
planning  efforts  and  attempt  to  quantify 
the  futiue  impact  on  secondary  aerosols. 
On  the  other  hand,  because  NOx 
controls  might  iiK^ease  ozone  levels  in 
certain  localized  urban  arecu  or  because 
SO2  reductions  might  lead  to  increased 
concmtrations,  efficient  air  quality 
management  would  attempt  to  optimize 
the  system  in  relation  to  VOC,  NOx  and 
SOx  emission  reductions. 

The  real  benefit  of  integration  is  the 
prospect  of  a  more  systematic,  efficient 
and  comprehensive  treatment  of 
emission  inventories,  episode  selection, 
and  atmospheric  physics  and  chemistry 
that  might  empower  the  air  quality 
manager  to  characterize  source-to- 
receptor  effects  in  an  orderly  way.  The 
addition  of  data  on  the  costs  and 
efiiactiveness  of  control  options  would 
enable  the  air  quality  manager  to 
identify  the  cost-effective  means  for 
attaining  a  variety  of  air  quality  goals; 

To  this  end,  emission  bases  .    ~ 

imderlying  most  current  ozone 
modeljiig  efforts  include  most  of  the 
soiuces  for  aerosol  formation  (but  not 
necessarily  the  aerosol-specific 
emissions  such  as  organic  aerosols  from 
motor  vehicles).  Notable  exceptions 
include  emissions  bom  many  of  the 
fugitive  primary  particle  sources  and 


most  sources  of  ammonia.  The  result  of 
this  hypothetical  exercise  could 
produce  the  residual  aerosol-  (and 
regional  haze-)  related  air  quality 
benefits  from  an  ozone  precursor  control 
perspective.  [Additional  analysis 
directed  at  the  specific  needs  for 
meeting  fine  particle  and  visibility 
concerns  could  follow  this  ozone 
oriented  approach.  Ideally,  an  objective 
(and  likely  iterative)  ability  to  assess  the 
benefits  and  tradeofb  associated  with 
managing  all  three  pollutant  categories 
would  evolve.)  Although  this  example 
does  not  represent  "full"  integration 

g'ven  the  unidirectional  informaticm 
ow  (ozone  to  particles),  it  does 
acknowledge  similarities  among 
programs  and  avoids  mistakes  and 
inefficiencies  incurred  from 
independent  analyses.  Aside  from  any 
direct  regulatory  policy,  the  linkages 
across  pollutants  and  emissions  are 
reasons  by  themselves  for  planning  for 
more  efiiactive  and  efficient 
development  and  use  of  emissions,  air 
quality  models  and  monitcning 
networks  which  address  sometimes 
confrnmding  multiple  pollutants  and 
their  related  health/welfare  efiiacts.  and 
control  options. 

4.  Distinctions  Among  Ozone,  Fine 
Particles  and  Regional  Haze 

Concurrent  ozone  and  fine  particle 
episodes  may  be  expected  to  occur 
given  similarities  in  the  meteorological 
and  atmospheric  chemistry  processes 
underiying  ozone  and  fine  particle 
formation,  maintenance  and 
destruction.  As  discussed  above,  the 
linkages  associated  with  emission 
source  categories  and  physical  and 
chemical  processes  exist  more 
frequently  than  the  occurrence  of 
coepisodic  events.  For  example,  several 
basic  atmospheric  chemical  reactions 
involved  in  ozone  and  fine  particle 
formation  occur  whether  or  not  high 
ozone  and  fine  particle  levels  are 
generated  in  the  atmosphere. 
Nevertheless,  several  distinctions 
among  the  pollutants  persist.  These 
differences  include  the  contribution  of 
primary  particles  to  total  fine  particles 
(and  especially  PM-10)  and  wintertime 
(actually  nonsimunertime)  fine  particle 
events.  Some  primary  particles  are 
gen«rated  by  strong  wind  conditions 
(e.g.,  soil/geologic  material)  and  other 
mechanical  processes  (e.g..  roadway 
fugitives).  A  fraction  of  primary  PM 
peaks  in  sununer  in  most  of  the  Western  . 
third  of  the  country  where  there  is  little 
precipitation  for  6-8  months  per  year, 
and  dry,  windy  conditions  lead  to  the 
generation  and  movement  of  geologic 
materials.  As  discussed  earlier, 
ammonium  nitrate,  a  significant  fine 
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particle  comp<»i0nt  in  the  West,  is 
stable  at  relatively  low  wintertime 
temperatiires  and  therefore  does  not 
form  significant  levels  during  the  high 
summertime  tranperatures. 
Meteorological  effiscts  which  influence 
the  creation,  maintenance  or  removal  of 
high  levels  of  ozcme  and  fine  particles 
may  be  significantly  different  between 
pollutants,  regions  of  the  country,  and 
times  of  the  year.  Other  specific 
emissions-driven  events  such  as  forest 
burning  and  wintertime  woodsmoke  (a 
major  wintertime  source  of  urban  PM] 
bear  virtually  no  relation  to  ozone. 
Many  of  these  PM  episodes  can  be 
dominated  by  either  primary  or 
secondary  fine  particle  components,  or 
by  primary  anthropogenic  coarse  PM 
emissions.  Research  exploring  the 
freqimicy  and  characterization  of 
coepisodic  and  uni-episodic  events 
would  yield  further  insight  into 
underlying  causes  of  events  and  provide 
direction  tor  integrated  implementation 
opportunities. 

Visibility  protection  presents  several 
additional  considentioiis  beyond  the 
scope  of  topics  covered  under  ozone 
and  fine  particles.  First,  fine  particle 
concentrations  that  are  far  below  any 
potential  NAAQS  can  adversely  aSect 
visibility  in  a  significant  manner, 
particularly  in  more  pristine 
environments,  such  as  Federal  Class  I 
areas  in  the  rural  West.  For  this  reason, 
visibility  management  needs  to  consider 
•the  protection  of  "clean"  days 
separately  from  assessments  focusing  on 
highly  impaired  days.  The  meteorology 
and  emissions  characteristics  during 
"clean"  days  differ  from  those  common 
during  high  pollution  episodes.  This 
concern  raises  complex  technical  issues 
related  to  the  ability  of  models  and 
monitoring  instruments,  which  often 
have  been  designed  or  tested  for 
meeting  "high"  concentration 
requirements,  to  characterize  "low" 
level  conditions.  Second,  relative 
humidity  plays  a  significant  role  in 
enhancing  visibiUty  impairment, 
particularly  in  the  East.  In  humid 
conditions,  puticularly  above  70 
percent  relative  himiidity,  sulfates, 
nitrates,  and  certain  organics  readily 
take  on  water  and  expand  to  sizes 
comparable  to  the  wavelength  of  light. 
Particles  in  this  size  range  (e.g.,  0.1  to 
1.0  micron  in  diameter)  are  efficient 
scatterera  of  light.  Third,  unlike  the 
NAAQS  approach  of  setting  a  national 
standard,  the  regional  haze  program  has 
as  its  goal  the  prevention  of  any  futiue, 
and  the  remedying  of  any  existing, 
impairment  of  visibility  in  mandatory 
Federal  Class  I  areas  which  impairment 
results  fitun  maimiade  air  pollution. 


States  are  required  to  make  "reasonable 
progress"  toward  this  goal.  The  notion 
of  background  versus  manmade  air 
polluti(m  raises  several  technical  and 
policy  challenges,  particularly  in  the 
protection  of  visibility  in  "cleaner" 
wivironmwnts,  where  small  increases  of 
fine  particles  can  lead  to  significant 
visibihty  dishes. 

Generally,  PM-10  is  not  considered  in 
the  integration  discussions  of  ozone, 
fine  particles  and  regional  haze.  This  is 
because  the  coarse  fraction  (e.g.,  greater 
than  2.5  micron)  typically  is  derived 
fitmi  primary  onissions  (e.g.,  fi^tives 
and  geologic  material)  with  little 
association  to  ozone  from  a  process  (or 
episodic)  perspective.  In  addition, 
visibility  impairment  leading  to  regional 
haze  is  overwhelmingly  associated  with 
the  fine  particle  fraction  of  PM-10. 

C.  Major  Technical  Issues 

The  principal  technical  issues 
associated  with  integrated  air  quality 
management  involve  the  adequacy  of 
data  bases  and  models  (including 
specific  process  formulations)  on  which 
to  base  credible  assessments.  Generally, 
the  tools  (ambient  data,  modeb  and 
emissions  data)  underlying  ozone 
analyses  are  better  developed  than  those 
for  &ie  particles.  Major  efforts  in 
chemical  mechanism  development, 
ambient  monitoring  methods  and 
establishment  of  national  and  special 
study  efforts  for  monitoring,  emissions 
and  modeling  have  resulted  in  a  wealth 
of  information  and  £amiliarity  with 
these  tools.  This  relative  abundance  of 
knowledge  for  02H]ne  should  not  be 
construed  as  a  science  lacking 
uncertainty  as  significant  technical 
issues  remain  (e.g.,  the  current  North 
American  Research  Strategies  for 
Tropospheric  Ozone  (NARSTO)  effort) 
and  even  more  are  yet  to  be  defined.  A 
sampling  of  these  issues  include  the 
representativeness  of  emission 
inventories,  particularly  biogenic 
emissions;  uncertainties  in  the  modeling 
system  (e.g.,  chemical  characterizations 
of  aromatics  and  biogenics,  treatment  of 
vertical  mixing  processes);  difficulties 
in  monitoring  techniques  (carbonyls, 
NOx-NOj,  poUr  VOC);  and  lack  of 
measurements  (e.g.,  total  reactive 
nitrogen,  upper  air  data).  In  some  cases, 
these  gaps  are  significant  and  could 
compromise  our  abiUty  to  perform 
highly  credible  ozone  analyses  and  to 
ascribe  ccmfidence  levels  in  our  results. 

Ccmsideration  of  fine  particles  and 
regional  haze  presents  several 
additional  issues  which  are  a  result  ot 
(1)  A  very  complex  multiphase, 
multicomponent,  multiseason  aerosol 
system;  (2)  the  complex  covariance  of 
these  data:  and  3)  the  present  PM-10 


form  of  the  NAAQS  which  has  resulted 
in  fsw  regulatory  needs  to  hasten  an 
improved  characterization.  Significant 
noncems  include  major  positive  and 
negative  measurement  artifacts  (relate^ 
to  gas-particle  phase  changes);  a  simple 
lack  of  ambient  lata,  especially  urban 
fine  particle  measurements;  poor  quaUty 
assurance/control  of  ambient  sampler 
data;  emissions  data  with  poor  general 
^Mtial  appUcability;  limited 
availability,  limited  ^plication  and 
evaluation  of  regionally-accurate  air 
quality  models;  and  highly  empirical 
treatment  of  organic  aerosols  within  the 
available  models.  These  gaps  are 
interconnected  in  the  sense  that  qtiality 
model  evaluation  and  improvement  rely 
on  available  quality  measurements.  Tlie 
issue  is  further  complicated  by 
difficulties  (due  to  complexities,  ladk  of 
precedence  and  resource  constraints)  in 
designing  a  data  collection  program  to 
evaluate  a  gridded  model's  ability  to 
characterize  fine  particles  covering  wide 
scales  of  time  (armual,  seasonal,  daily) 
and  spatial  resolution  (regional,  urban, 
local).  Oi  the  positive  side,  a  strong 
history  of  using  ambient  data  for  PM 
source  appratioimtent  is  probably  more 
adaptable  to  fine  particle  analyses  than 
ozone,  given  that  the  measurable 
components  of  secondary  fine  particles 
(e.g.,  sulfate)  have  some  direct  linkage  to 
precursors,  whereas  an  ozone 
measurement  by  itself  provides  no 
inference  regarding  contributiiag 
precursors. 

Several  interesting  atmospheric 
chemistry  questions  remain  to  be 
ansiivered:  two  examples  include  nitrate 
fine  particle  fcmnation  and  organic 
aerosols.  Where  and  when  do  wmmnnia 
and  sulfate  become  HmtHng  {actors  in 
ammonium  nitrate  formation?  Tlie 
relatively  abimdant  nitrate  fine  particles 
at  sites  in  the  urban  West  contrast  with 
abundant  regional  sulfate  fine  particles 
in  the  East.  Substantive  decreeses  in 
SO2  emissions  could  lead  to  increased 
nitrate  fine  particle  formation  in  the 
East  if  siifficient  «minnni<i  (a  highly 
imcertain  emissions  category)  is 
available.  What  impacts  will  NOx 
emissicm  reducticms  have  on  fine 
particles?  Many  possibilities  exist.  If 
nitrate  is  significant,  one  would  expect 
a  reduction  in  fine  particles.  However, 
if  sufficient  sulfur  remains  available, 
NOx  reductions  could  increase  or 
decrease  sulfate  formation  (and. 
therefore,  fine  particles)  depending  on  a 
complex  cycling  of  oxidizing  species. 
Reductions  in  NOx  emissions  could 
actually  lead  to  sulfate  iruTeeses  by 
reducing  competition  (between  S(^  and 
NOx)  for  gas  phase  oxidizing  radicals,  or 
by  increasing  peroxide  leveb  leeding  to 
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greater  aqueous  phase  sulfate 
productian.  Or,  NOx  reductions  could 
slow  down  sul&te  formation  through 
overall  reductions  in  ozone  and  other 
oxidants.  This  relationship  is  very 
oompleoc,  and  we  must  exercise  caution 
in  associating  fine  particle  benefits  with 
NOx  reductions  in  the  Eastern  U.S. 

^^t  are  the  relative  contributions  of 
primary  and  secondary  organic  aerosols 
across  varying  spatial  (and  time)  scales? 
The  potential  for  large  secondary 
organic  aerosol  production  from 
biogenic  sources  (e.g.,  pinene  emissicos) 
exists  throughout  the  East.  How 
significant  are  biogenic-derived  aerosols 
compared  to  local/urban  contributions 
from  primary  anthropogenic  organic 
aerosols?  How  difieient  are  these 
relative  contributions  across  seasons, 
given  that  secondary  organic  aerosol 
rormation  increases  during  the  summer? 
Many  uncertainties  underlie  the 
integration  of  primary  and  secondary 
particles,  aside  from  integrating 
particles  and  ozone.  For  instance,  what 
are  the  interactive  roles  exnted  by 
elonental  carbon  emissions  and  other 
products  of  incomplete  combustion  and 
geologic  materials  in  both  primary 
contribution  to  PM  and  as  formation 
nuclei  for  highly  complex  secondary 
PM?  On  balance,  the  ability  to  perform 
ozone  air  quality  assessments  far 
exceeds  that  of  fine  particles.  However, 
the  infrastructure  for  conducting  fine 
particle  analyses  appears  to  be  in  place 
as  a  result  of  progress  gained  frum  ozone 
and  add  deposition  modeling  and 
existing  monitoring  programs  for  ozone 
and  visibility  (i.e.,  the  Interagency 
Monitoring  of  Protected  Visiial 
Environments  (IMPROVE)  program). 
Finally,  although  uncertainties  remain 
in  transforming  particles  into  visibility 
impairment  within  short  averaging 
times,  the  IMPROVE  methodologies  for 
particle  and  visibility  measurements 
(and  the  relationships  between  particles 
and  visibility)  are  widely  accepted. 

Specific  issues  across  PM  and  ozone 
include  the  ability  to  formulate  fully- 
integrated  models  accounting  for 
multidirectioaai  effects  on  several 
pollutants.  For  example,  the  formation 
of  secondary  organic  aerosols  is  a  loss 
mechanism  for  VOC  which  presently  is 
not  accounted  for  in  ozone  modeling 
efforts.  Many  other  integration  topics 
exist,  and  collectively  there  is 
uncertainty  regarding  the  overall 
^  importance  of  one  pollutant  imparting 
an  effect  on  another. 

Two  basic  issues  span  the  gap 
between  scieoce  and  policy:  (1)  The 
manner  in  which  tools  are  applied,  and 
(2)  accommodating  scientific  findings 
and  uncertainties  in  air  quality 
management  decision  making.  The  first 


topic  reflects  the  concerns  of  how  one 
applies  deterministic  (i.e..  models  that 
establish  exact  cause  and  effect 
relationships)  and  uncertain  air  quality 
models  to  probabilistic  forms  of  me 
standard  in  ascribing  rigid  control 
requirements.  The  selection  of  "seVere" 
meteorological  episodes  versus 
"prototypical"  episodes  for  ozone  and 
PM-10  modeling  has  been  controversial 
and  remains  a  difficult  model 
application  issue.  Equally  complicated 
is  the  emerging  need  to  model  seasonal 
and  annual  cases.  The  debate  on  the 
credibility  of  models  is  fueled  by  the 
mannwr  in  whlch  they  are  applied  as 
much  as  by  concerns  about  their 
formulations  and  supporting  data  bases. 
The  second  topic  acknowledges  the 
need  for  conducting  policy-relevant  as 
opposed  to  policy-driven  research  and 
recognizing  the  diSarent  time  scales 
operating  in  research  and  policy  arenas 
(where  the  timeframe  demands  move 
much  faster  than  research  results).  ' 
Extremely  useful  information  emerges 
continuously  from  research  programs, 
yet^  separate,  sometimes  very 
significant,  time-lag  occurs  before    '  - 
information  is  con^dered  in  the  policy- 
setting  process.  Hence,  opportimities 
must  be  available  to  incorporate  the 
latest  science  into  policy. 

D.  Integrating  Models  and  Observations 
for  Sound  Air  Quality  ^4anagement 
Practice 

Much  emphasis  has  been  placed  on 
the  complementary  and  integrated  use 
of  models  and  ambient  data  in  air 
quality  management  practice  (Rao  et  al.. 
1996).  Several  facets  are  associated  with 
this  topic,  ranging  from  the  need  to 
evaluate  models  with  soimd  data  bases 
to  conducting  fully  integrated  analysis 
optimized  through  the  separate,  strong 
attributes  of  data  and  models.  As  the 
technical  debate  on  the  use  of  models 
and  data  continues  to  mature, 
perceptions  such  as  "model"  or  "data" 
are  replaced  by  the  intelligent  and 
Integrated  use  of  "models  and  data." 
Clearly,  the  demand  for  measurements 
initiated  by  the  National  Academy  of 
Sciences  Ozone  Report  (NRC,  1991)  to 
provide  feedback  information  loops,  as 
well  as  empirically-based  corroboration 
of  pr'^dictive  tools,  has  been  adopted  by 
lai^  segments  of  the  air  quality 
commimity  and  reflected  in  major 
efforts  such  as  the  Photochemical 
Assessments  Measurement  Stations 
(PAMS)  and  NARSTO. 

An  appreciation  of  the  strengths  of 
models  and  observations  can  assist  the 
understanding  of  current  analyses  and 
lead  to  improved  techniques.  A  model's 
strength  is  its  ability  to:  (1)  Integrate  an 
enormoxis  spectrum  of  data  (e.g.. 


emissions  and  meteorological  variables) 
and  process  imdarstandings  (e.g., 
chemical  mechanisms  and  flow 
phenomena),  and  (2)  serve  as  an 
exceptional  space  and  time  mapping 
tool.  This  latter  attribute  reflects  the 
model's  unique  f^ility  to  predict  into 
the  future  and  to  supplement  (or  fill  in) 
present  gaps  in  observed  data.  The 
process  formulations  embedded  in 
models  enable  the  addressing  of  many 
"what  if'  questions  related  to  emissions 
control.  However,  models  are 
engineering  tools  that  invoke  substantial 
approximations  of  scientific 
understandings  of  natural  phenomena, 
both  their  formulations  and  application 
methods  reflect  engineering  principles 
more  than  fundamental  science. 
Observations  provide  a  basis  for  testing 
and  diagnosing  models.  Also,  in  some 
instances.  obsOTvations  add  another 
benefit.  They  can  capture  process-type 
relationships  by  themselves  (e.g..  the 
emergence  of  (x>servational-baMd 
models  for  defining  NOx  and  VOC 
control  prefiorences).  However,  often 
observations  are  very  sparse. 

Applied  in  isolation,  the  use  of  either 
models  or  observations  alone  is  not 
desirable.  Space  and  time  constraints 
often  bias  the  interpretation  of 
observational  analyses  (i.e..  analysis 
resvilts  reflect  time  and  space  of 
monitors  which  may  or  may  not  reflect 
the  scales  of  concern).  Models  suffer 
frt>m  a  very  large  spectrum  of 
weaknesses  because  they  attempt  to 
portray  so  many  phenomena.  Most 
critical  though  is  the  risk  of  using  a 
potentially  biased  model  that  is 
assvuned  bias  free.  The  integrated  use  of 
observations  and  models  mitigates  the 
individual  wealuiesses  of  both 
approaches  and  produces  a  powerful  air 
quality  management  tool,  especially 
when  applied  in  an  iterative  (even 
retrospective)  maimer  to  continually 
assess  model  results  and  related 
implementation  strategies. 

E.  Summary 

Air  quality  assessments  for  fine 
particles,  ozone,  and  regional  haze  must 
consider  emissions,  meteorological 
processes,  atmospheric  chemistry,  and 
deposition,  all  of  which  interact  over 
multiple  spatial  and  temporal  scales. 
Examining  in  detail  the  sources  only 
from  the  MSA/CMSA  surrounding  the 
monitor  reporting  nonattainment  levels 
of  air  quality  may  need  to  be  augnwnted 
(on  a  space  and  time  basis)  for 
responsibly  allocating  those  levels  to  the 
sources  causing  them.  When  examining 
the  issues  on  expanded  time  and  space    • 
scales,  the  air  quality  management 
should  also  takis  into  account  the 
similarities  of  these  air  quality  indices. 
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such  as  their  common  precursor 
emissions  (e.g.,  NOx.  VOC);  common 
emissions  sources  (e.g.,  mobile  sources, 
stationary  and  area  source  combustion 
emissions,  biogenics);  and  shared 
chemical  and  meteorological  processes 
(e.g.,  transport,  transformation, 
precipitation,  and  removal). 

The  principal  technical  issues 
associated  with  integrated  air  quality 
management  involve  the  adequacy  of 
data  bases  and  models  (including 
specific-process  formulations)  on  which 
to  base  credible  assessments.  Many  of 
these  gaps  are  interconnected  since 
model  evaluations  rely  on  available  high 
quality  measurements  of  emissions, 
atmospheric  processes  (such  as  wind 
fields)  and  ambient  concentrations.  On 
balance,  the  ability  to  perform  ozone  air 
quality  assessments  far  exceeds  that  of 
fine  particles,  due  mostly  to  the 
development  of  ozone  researdi  as  well 
as  a  lack  of  urban  fine  particle 
measurements  and  important  emissions 
components.  However,  many  of  the 
components  of  the  infrastructure  for 
conducting  fine  particle  analyses 
appears  to  be  in  place  as  a  result  of 
progress  gained  from  ozone,  add 
deposition,  and  visibility  modeling  and 
monitoring  programs.  The  integrated 
application  of  models  and  observed  data 
is  strongly  encouraged.  In  combination, 
both  approaches  help  to  mitigate  the 
weakness  of  an  isolated  approach, 
producing  a  powerful  tool  for  air  quality 
management. 

m.  Schedules 

Both  the  ozone  NAAQS  notice  of 
proposed  nUemaking  (NPR)  and  the  PM 
NAAQS  NPR  are  expected  to  be 
published  in  December  1996  with 
promulgation  of  both  the  PM  and  ozone 
NAAQS  scheduled  for  mid-1997.  The 
previously-described  IIP  will  be 
proposed  for  comment  in  late  1996  and 
fintdizad  in  mid-1997  and  will  apply 
during  the  time  period  following 
promulgation  of  any  revised  NAAQS. 
The  ozone,  PM  and  regional  haze 
programs  are  tentatively  planned  to  be 
developed  on  a  common  schedule. 

As  indicated  above,  the  integrated 
implementation  strategy  for  ozone  and 
PM  NAAQS  will  be  issued  in  two 
phases.  The  Phase  I  implementation 
strategy  which  will  give  guidance  to 
State  and  local  agencies  concerning 
actions  prior  to  and  including 
designation  of  areas  not  attaining 
potential  new  PM  and  ozone  NAAQS 
will  be  proposed  in  mid-1997  with  a 
public  comment  period  prior  to 
adoption  of  the  strategy.  The  EPA   . 
e^tpects  that  the  Subcommittee  and 
CAAAC  will  make  recommendations 
regarding  formulation  of  the  Phase  I 


strategy  prior  to  proposal.  In  mid-1998, 
the  Phase  I  implementation  strategy  will 
be  finalized.  (Note  that  piior-to 
recommendations  from  the 
Subcommittee  and  CAAAC,  EPA  will 
refer  to  areas  not  attaining  new  NAAQS 
as  nonattainment  areas.) 

Also  in  mid-1998,  the  Phase  II 
implementation  strategy  will  be 
proposed.  This  strategy  will  provide 
guidance  for  the  events  and  actions 
between  area  designation  and  submittal 
and  approval  of  State  implementation 
plans  (SIP's).  This  will  include  control 
strategies.  The  EPA  expects  that  the 
Subcommittee  and  the  CAAAC  will  also 
make  recommendations  regarding 
formulation  of  the  Phase  n  strategy  prior 
to  proposal.  In  mid- 1999,  the  Ph^  II 
implementation  strategy  will  be 
finalized. 

Unlike  the  NAAQS,  the  regional  haze 
rule  will  not  set  a  specific  ambient 
pollutant  standard.  However,  the  rule 
will  include  criteria  for  measiiring 
reasonable  progress  and  the  methods  to 
measiue  progress.  The  EPA  currently 
intends  to  publish  the  regional  haze 
NPR  in  mid-1997  (with  Phase  I).  The 
EPA  is  exploring  ways  to  coordinate 
regional  haze  program  implementation 
with  NAAQS  implementation. 

IV.  Framing  of  Phase  I  ImplemenUtion 
Issues 

The  Phase  I  issues  below  were 
identified  by  EPA  with  substantial  input 
from  the  Subcommittee  and  represent 
the  priority  issues  which  must  be 
addressed  as  soon  as  possible  after  the 
revision  of  the  NAAQS.  These  issues 
and  options  are  subject  to  change  as  the 
FACA  process  and  deliberations 
continue.  The  options/principles/ 
questions  which  are  presented  are  not ' 
all  inclusive  and  are  designed  to 
stimulate  public  discussion.  These 
options/principles/questions  are  not 
intended  to  indicate  preference  or 
represent  any  decisions  and  are  under 
active  FACA  consideration.  Consistent 
with  the  broad  mandate  giveato  the 
Subcommittee,  the  EPA  is  actively 
seeking  new  ways  to  implement  the 
potential  revised  ozone  and  PM  NAAQS 
and  regional  haze  programs,  and  at  this 
time  is  not  evaluating  legal  constraints 
in  the  Clean  Air  Act  (Act)  which  may 
limit  or  change  some  policy  options 
identified  below.  For  example,  revision 
of  an  ozone  or  PM  NAAQS  will  require 
EPA  to  determine  the  effect  of  the  new 
planning  requirements  triggered  by  the 
revised  NAAQS  on  the  existing 
planning  requirements  in  the  various 
subparts  of  part  D  of  title  I  of  the  Act. 
The  EPA  is  not  addressing  such  legal 
issues  in  this  notice.  The  purpose  of  this 
advance  notice  is  to  stimulate  public 


interest  and  comments  on  a  wide  range 
of  policy  issues  and  options,  without 
liniitation  at  this  stage,  from  legal 
constraints.  After  the  FACA  process 
produces  poUcy  opticms  and 
recommendations  and  as  the  EPA 
develops  a  proposed  and  final 
integrated  implementation  strategy,  the 
EPA  will  consider  legal  authorities  and 
constraints  which  may  be  present  in  the 
cuirent  AcL 

The  issues  identified  below  regarding 
implementation  of  a  potential  ozone  or 
PM  NAAQS  revision  generally  use  as 
their  frame  of  reference  the  basic 
planning  requirements  of  part  A  of  title 
I  of  the  Act  and  the  basic  nonattainment 
planning  requirements  of  subpart  1  of 
part  D  of  title  I  of  the  Act.  Similarly,  the 
discussion  below  addressing 
development  of  a  regional  haze  program 
does  not  analyze  pertinent  legal  issues 
but  endeavors  to  use  as  a  general  frame 
of  reference  the  visibility  protection 
provisions  in  sections  169A  and  169B  of 
the  current  Act.  Rather  than  focusing  on 
the  statutory  requirements,  however,  the 
following  discussion  identifies  technical 
and  policy  issues  and  options  imder 
consideration.  Again,  interested  readers 
are  directed  to  the  EPA  TTN  and  WWW 
site  for  an  up-to-date  status  of  FACA 
deliberations  on  these  issues.  The  EPA 
ift  including  the  issues  with  sufBdent 
background  information  in  this  ANPR  to 
allow  interested  individuals  to  comment 
on  the  development  of  the 
implementation  strategies. 

Upon  a  proposal  to  revise  current 
NAAQS  or  promulgate  new  NAAQS  for 
ozone  and  PM  and  regulations  for 
regional  haze,  the  following  characterize 
the  most  important  implementation 
issues  identified  so  far  that  should  be 
considered.  The  issues  are  divided  into 
two  phases  of  implementation 
development.  The  options/prindples/ 
questions  are  presented  as  a  broad  range 
of  possibilities  and  are  not  listed  in  any 
order  of  preference. 

A.  Phase  I  Issues 

1.  Regional  Haze  Program  Develop>ment 

In  order  to  place  the  following 
discussions  on  the  issues  associated 
with  joint  programs  in  the  proper 
perspective,  this  section  begins  with  a 
discussion  of  issues  and  questions 
related  to  the  development  of  a  regional 
haze  program.  As  described  in  section 
n,  regional  haze  is  produced  by 
emissions  of  fine  partides  and  their 
precursors  from  a  multitude  of 
manmade  and  natural  sources  located 
across  a  broad  geographic  area.  Fine 
particles  impair  visibility  by  scattering 
and  absorbing  light.  Average  visual 
range  in  most  of  the  Western  U.S.  is 
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100-150  km.  In  most  of  the  East,  the 
average  visual  range  is  less  than  35  km. 
The  following  discussion  includes 
general  back^ound  on  the  existing 
visibility  protection  program, 
recommendations  to  EPA  for  improving 
regional  haze  ctmditions,  and  key  issues 
for  consideration  in  a  new  regional  haze 
program. 

Under  a  national  visibility  goal  that 
calls  for  the  prevention  of  any  future, 
'and  the  remedying  of  any  existing, 
impairment  of  visibility  in  mandatory 
Federal  Class  I  areas  which  impairment 
results  from  maiunade  air  pollution,  the 
EPA's  1980  visibihty  regulations 
addressed  local  visibility  impairment 
that  was  "reasonably  attributable"  to  a 
single  source  or  small  group  of  nearby 
sources.  Under  these  rules,  the  36  States 
containing  mandatory  Federal  Gass  I 
areas  were  required  to:  (1)  develop  a 
program  to  assess  and  remedy  visibility 
impairment  from  new  and  existing 
sources,  (2)  develop  a  long-term  strategy 
to  assure  progress  toward  the  national 
goal.  (3)  develop  a  visibihty  monitoring 
strategy,  (4)  consider  "integral  vistas" 
outside  of  Federal  Class  I  areas  in  all 
aspects  of  visibihty  protection,  and  (5) 
notify  Federal  land  managers  (FLM)  of 
proposed  new  major  stationary  sources 
and  consider  visibility  analyses 
conducted  by  FLM  in  their  permitting 
decisions. 

The  1980  rules  were  designed  to  be 
the  first  phase  in  EPA's  overall  program 
to  protect  visibihty.  The  EPA  expUcitly 
deferred  action  addressing  impairment 
bom  regional  haze  due  to  the  need  for 
further  research  and  improvements  in 
several  technical  areas,  including 
vlsibiUty  monitoring,  modeUng,  and  the 
relationship  between  specific  emitted 
pollutants  and  visibility  impairment. 
The  GCVTC  was  established  to  assess 
scientific  and  technical  information 
regarding  adverse  impacts  on  visibility 
in  the  transport  region  and  provide 
recommendations  to  the  EPA  for 
addressing  these  adverse  impacts. 
Within  18  months  of  receipt  of  the 
GCVTC  recommendations,  the 
Administrator  is  required  to  carry  out 
her  "regulatory  responsibiUties  under 
section  169A.  including  criteria  for 
measuring  'reasonable  progress'  toward 
the  natio^  goal."  In  developing  the 
regional  haze  program,  EPA  will  also 
have  the  benefit  of  recommendations 
from  the  1993  report  of  the  NRC 
Committee  on  Haze  in  National  Parks 
and  Wilderness  Areas,  Protecting 
Visibility  in  National  Parks  and 
Wilderness  Areas,  and  from  the  work  of 
the  FACA  Subcommittee  on  Ozone,  PM 
and  Regional  Haze  Implementation 
Programs.  The  following  addresses  key 


issues  for  consideration  in  developing  a 
regional  haze  program. 

Issue:  Applicabihty — Currently,  States 
containing  mandatory  Federal  Class  I 
areas  where  visibihty  has  been 
identified  as  an  important  value,  or 
having  sources  which  may  reasonably 
be  anticipated  to  cause  or  contribute  to 
any  impairment  of  visibihty  in  any  such 
area,  mvist  revise  their  SIP's  to  make 
reasonable  progress  toward  the  national 
visibility  goal.  Existing  visibility  ^  , 
regulations  apply  to  the  36  States  . ' '  ' ' 
containing  one  or  more  mandatory 
Federal  Class  I  areas.  Studies  have 
shown  that  regional  haze  can  be  caused 
by  fine  particles  that  are  transported 
htmdreds  or  even  thousands  of 
kilometers.  Thus,  soiuces  in  States 
having  no  mandatory  Federal  Class  I 
areas  could  potentially  contribute  to 
impairment  in  Federal  Class  I  areas  in 
other  States.  The  regional  haze  program 
should  address  the  potential 
apphcabihty  to  all  States. 

Issue:  Regional  Haze  Planning        ^  - 
Areas — It  has  been  recognized  in  many 
fonuns  that  programs  to  mitigate 
regional  haze  may  require  multlstate  or 
regional  approaches  to  technical 
assessment,  planning,  and/or  control 
strategy  implementation.  Potential 
regional  approaches  are  currently  under 
discussion  through  the  FACA  process. 
Key  questions  to  he  considered  are:  (a) 
if  regional  approaches  are  taken,  should 
one  set  of  muJtistate  groupings  be 
developed  to  address  ozone,  PM,  and 
regional  haze  implementation  programs, 
or  should  separate  approaches  be  taken 
for  each  of  the  three  programs;  and  (b) 
should  existing  or  new  institutions  be 
responsible  for  future  planning 
activities  related  to  these  three 
programs? 

Issue:  Definition  of  Reasonable 
Progress — ^The  term  "reasonable 
progress"  was  not  specifically  defined 
in  the  1980  visibihty  regulations  for 
purposes  of  regional  haze.  Current 
regulations  require  SIP's  to  contain  such 
emission  limits,  schedules  of 
ccHnpliance  and  other  measures  as  may 
be  necessary  to  make  reasonable 
progress  toward  the  national  goal, 
including:  (1)  requirements  for  best 
available  retrofit  technology  (BART)  {or 
certain  major  sources  of  pollution,  and 
(2)  a  long-term  strategy  for  making 
reasonable  progress  toward  meeting  the 
national  goal. 

In  the  June  1996  report  from  the 
GCVTC,  the  Pubhc  Advisory  Committee 
defines  reasonable  progress  as 
"achieving  continuous  emission 
reductions  necessary  to  reduce  existing 
impairment  and  attain  steady 
improvement  in  visibihty  in  mandatory 
Federal  Class  I  areas,  and  managing 


ffmi'W^'""'*  growth  so  as  to  prevent 
perceptible  degradation  of  clean  air 
days."  In  the  GCVTC  report,  visibihty 
impairment  is  defined  in  terms  of  total 
Ught  extinction  and  dedview.  The 
legislative  history  of  the  1990 
Amendments  to  the  Act  also  addresses 
the  issue  of  reasonable  progress  and 
perceptible  improvement.  Senator 
Adams,  the  sponsor  of  the  1990 
revisions  to  the  visibihty  protection 
program  stated  that,  "At  a  minimum, 
progress  and  improvement  must  require 
that  visibihty  be  perceptibly  improved 
compared  to  periods  of  impairment,  and 
that  it  not  be  degraded  or  impaired 
during  conditions  that  historically 
contribute  to  relatively  unimpaired 
visibihty." 

Question:  What  should  be  the  criteria 
for  measiiring  reasonable  progress? 

The  assessment  of  reasonable  progress 
can  involve  quantitative  and 
nonquantitative  factors.  From  a 
quantitative  perspective,  measurement 
of  reasonable  progress  could  incorporate 
assessments  of  visibihty  trends, 
emissicm  reductions,  or  a  combination 
of  both.  Tracking  visibihty  trends 
suggests  a  periodic  assessment  of 
visibihty  ccmditions  (e.g.,  averages  of  20 
percent  best  and  worst  days,  annual 
average)  as  derived  bom  visibihty 
monitoring  data  and  use  of  a  common 
metric  nationally.  The  hght  extinction 
coefficient  would  be  a  logical  choice 
since  it  has  been  used  widely  for  years 
and  is  routinely  calculated  from  optical 
and  aerosol  mecwxirements  for  all 
IMPROVE  sites.  Tracking  progress  will 
also  require  the  initial  documentation  of 
a  baseline  level  of  anthropogenic 
visibihty  impairment  at  mandatory 
Federal  Class  I  areas.  The  GCVTC  has 
recommended  an  emission  reduction 
target  approach,  including  review  of 
comphance  with  an  SOb  percent 
emission  reduction  target  in  the  year 
2000  and  5-year  progress  reviews 
thereafter.  Nonquantitative  progress 
footers  could  address  whether  a  State 
has  taken  certain  administrative  or 
technical  actions  determined  necessary 
for  measuring  and  achieving  progress 
over  time. 

Other  questions  related  to  reasonable 
progress  Include: 

Question:  How  frequently  shoiild   * 
progress  be  measured? 

Question:  Since  monitors  are  located 
at  only  about  one-quarter  of  the  156 
mandatory  Federal  Class  I  areas,  how 
can  progress  be  d«nonstrated  for  sites 
without  monitoring? 

Question:  Should  reasonable  progress 
be  demonstrated  on  a  "regional"  basis 
(i.e.,  for  groups  of  Federal  Class  I  areas), 
with  certain  IMPROVE  sites  deemed 
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representative  of  others  l^^Ung 
monitoring?  -V 

Questioii;  Would  tracking  of 
emissions  reductions  and  conducting 
regicmal  modeling  be  an  acceptable 
surrogate  to  using  monitoring  data? 

Question:  WoiUd  the  GCVTC 
approach,  which  specifies  m«inti><ning 
(rather  than  improving)  average  "clean 
'day"  conditions,  be  appropriate  b« 
areas  with  higher  levels  of 
anthropogenic  pollutian  and  thus 
greater  room  fw  improvement  (such  as 
most  of  the  Eastern  U.S.  and  selected 
areas  in  the  West)? 

Question:  How  should  a  reasonable 
progress  determination  take  into 
account  the  degree  of  improvement  in 
visibility  which  may  reasonably  be 
anticipated,  the  costs  of  compliance,  the 
time  necessary  for  compliance,  and  the 
energy  and  nonair  quality 
environmental  impacts  of  compliance, 
and  the  remaining  useful  life  of  any 
existing  soiirce  siib)ect  to  such 
reouirements? 

Question:  What  should  be  required  in 
a  State's  long-term  strategy  for  mAlring 
reasonable  progress  imder  the  regional 
haze  program? 

One  element  of  the  reasonable 
progress  demonstration  should  describe 
the  State's  strategies  for  preventing 
future  impairment  and  ensiuring 
continued  progress  for  a  long-term 
strategy.  Estimates  of  futiue  population 
growth  and  associated  changes  in 
emissions,  and  a  plan  to  ensure    , 
reasonable  progress  imder  these 
anticipated  conditions,  could  be 
required  by  the  program.  Current 
visibility  regulations  require  States  to 
revise  their  long-term  strategies  every  3 
years  with  respect  to  reasonably 
attributable  impairment.  A  regional  haze 
program  should  address  long-term 
strategies  for  mitigating  all  types  of 
visibihty  impairment,  including 
r^onal  haze  impacts. 

Another  consideration  is  the 
implementation  of  current  statutory 
requirements.  An  EPA  Report  to 
Congress  dealing  with  the  effects  of  the 
1990  Act  Amendments  on  visibility  in 
Class  I  are^s  estimated  that  Class  I  areas 
from  Maine  to  Georgia  would  see 
perceptible  improvements  in  svmuner 
and  winter  visibility  under  expected 
implementation  of  the  Amendments. 
The  most  significant  improvements  are 
expected  for  Class  I  areas  along  Ae 
Central  and  Southern  portions  of  the 
Appalachian  Moimtains.  The  1993, 
report  indicates  that  modeled  future 
improvements  in  annual  average  Eastern 
regional  visibiUty  are  directly  related  to 
expected  reductions  of  SO3  emissions 
under  title  IV  of  the  Act  (Le.,  the  add 
rain  program).  Note,  however,  that 


current  models  are  not  reliable  enough 
to  estimate  the  extent  of  improvement  in 
the  number  of  clear  and  hazy  days  at 
specific  locations. 

Question:  How  should  regional  haze 
regulations  address  the  requirement  for 
BART  for  sources  that  may  reasonably 
be  anticipated  to  contribute  to  regional 
haze? 

Rules  for  regional  haze  are  required  to 
address  BART  fm  any  major  source 
placed  in  operation  between  1962  and 
1977  that  "emits  any  air  pollutant 
which  may  reasonably  be  anticipated  to 
cause  or  contribute  to  any  impakment 
of  visibility"  in  a  mandatory  Federal 
Class  I  area.  The  EPA's  current  visibility 
rules  limit  BART  to  major  stationary 
sources  whose  contributicHi  is 
"reasonably  attributable"  to  impairment 
in  a  Federal  Class  I  area.  Recognizing 
that  determinations  of  BART  for 
regional  haze  involves  contributions 
from  multiple  sources,  EPA  soUdts 
comment  on  how  technological 
controls,  costs,  the  degree  of 
improvement  in  visibility  which  may 
reasonably  be  antidpated,  and  other 
factors  contained  in  section  169A(g)(2) 
should  be  considered. 

Section  169A(g)(2)  defines  BART  as 
follows:  "•  •  *  in  determining  best 
available  retrofit  technology,  the  State 
(or  the  Administrator  in  determining 
emission  limitations  which  refled  such 
technology)  shall  take  into 
consideration  the  costs  of  compliance, 
the  energy  and  nonair  quality 
enviroiunental  impacts  of  compliance, 
any  existing  pollution  control 
tedmology  in  use  at  the  source,  the 
remaining  useful  life  of  the  source,  and 
the  degree  of  improvement  in  visibihty 
^^^ch  may  reasonably  be  antidpated  to 
result  from  the  use  of  such  technology 
•   •   •."  (42  U.S.C  7491(H)(2). 

Under  the  existing  vi^iUty  program, 
the  BART  process  has  involved 
extensive  technical  assessments  to 
demonstrate  that  emissions  from  a 
spedfic  major  source  contribute  a 
spedfic  amount  of  impairment  at  a 
spedfic  Federal  Class  I  area.  The 
regional  haze  program  should  address 
whether  the  BART  requirement  would 
be  interpreted  differentiy  for  the 
purposes  of  remedying  existing 
impairment  due  to  the  ciunulative 
emissions  from  sources  located  across 
broad  regions. 

One  aUemative  interpretation  could 
involve  the  idaitificaticm  of  soiuces 
potentially  subjed  to  BART, 
development  of  emission  rates 
determined  to  be  equivalent  to  BART  for 
key  so\ut»  categories,  the  estimation  of 
total  emission  reductions  that  would  be 
achieved  if  BART-level  emission  rates 
are  implemented,  incorporation  of  these 


reductions  into  regional  emission 
reduction  targets,  and  implementatum 
of  programs  by  the  States  to  achieve 
these  emission  reductions.  Regional 
emission  reduction  targets  for  BART 
could  be  met  through  reductions  from 
BART-eligible  stationary  sources,  or  the 
program  could  potentially  allow  an 
equivalent  level  of  reductions  through 
some  other  means,  such  as  a  trading 
program.  Under  such  an  approach, 
proposed  emission  reductions  planned 
for  attaining  any  new  NAAQS  will 
improve  visibility  conditicxis  to  some 
degree.  Thus,  program  integration  is 
needed  to  assess  me  extent  to  which 
strategies  for  attaining  the  NAAQS  vriH 
help  meet  section  169A  requirements 
for  making  reasonable  progress  and 
implementing  BART. 

Question:  What  should  be  the  process 
for  FLM's  and  EPA  involvement  in 
reviewing  SIP  revisions  and  reasonable 
progress  demonstrations? 

States  are  required  to  consult  in 
person  with  the  appropriate  FLM's 
before  holding  a  pubUc  hearing  on  any 
SIP  revisions  for  visibiUty.  The  r^onal 
haze  program,  therefore,  should  define 
roles  and  responsibilities  of  FLM's, 
States,  and  EPA  in  the  review  of  SEP 
revisions  and  reasonable  progress 
demonstrations.  It  should  include  ways 
that  input  from  FLM's  and  EPA  can  be 
incorporated  early  in  program  planning 
activities. 

Issue:  Visibility  SIP  revisions  due 
after  12  months—States  will  be  required 
to  revise  their  SIP's  within  12  months  of 
promulgation  of  regional  haze 
regulations. 

The  regional  haze  rules  will  need  to 
identify  the  program  elements  to  be 
addressed  in  these  SIP's.  Monitc 


strategies,  emissions  inventories  and 
tracking,  emission  limitations, 
schedules  of  compUance,  and  adequacy 
of  personnel,  funding,  and  authority  for 
program  implementation  are  all 
important  areas  for  consideration.  The 
EPA  seeks  input  on  other  elements  that 
should  be  included  in  visibility  SIP's 
and  how  to  coordinate  regional  haze 
program  implementation  with  NAAQS 
implementation. 

Issue:  Monitoring  Program — Knee 
1987,  EPA  has  supported  the  IMPROVE 
netwwk  in  cooperation  with  the 
National  Park  Service,  other  FLM's,  and 
State  organizations.  The  IMPROVE 
network  employs  aerosol,  optical  (i.e., 
nephelometers  and  transmissometers) 
and  scene  (i.e..  35  mm  photography) 
measurements.  Dired  measurements  are 
taken  of  fine  particles  and  precursors 
that  contribute  to  visibiUty  impairment 
at  more  than  40  mandatory  Federal 
Class  I  areas  across  the  country.  Aerosol 
measurements  are  taken  twice  a  week 
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fcv  PM-IO  and  fine  partide  masses  and 
for  key  constituents  of  fine  particles, 
such  as  sulfate,  nitrate,  oiguiic  and 
elemental  carbon,  soil  dust,  and  several 
other  elements.  Measurements  for 
specific  aerosol  constituents  are  used  to 
calculate  "reconstructed"  aerosol  light 
extinction  by  multiplying  the  mass  for 
each  constituent  by  its  empirically- 
derived  scattering  and/or  absorption 
efficiency.  These  reconstructed  light 
extinction  levels  are  cross-checked  with 
nephelometer  and/or  transmissometer 
measiirements.  Knowledge  of  the  main 
constituents  of  a  site's  li^t  extinction 
"budget"  is  critical  for  source 
apportionment  and  control  strategy 
development.  These  methodologies 
allow  estimates  of  how  proposed 
changes  in  atmospheric  constituents 
would  affect  future  visibility  conditions. 

CurrenUy.  the  IMPROVE  monitoring 
protocols  for  aerosol,  optical,  and  scene 
measiuements  are  not  included  as 
Federal  reference  methods  because 
visibility  is  not  regulated  under  the 
NAAQS.  TTie  EPA  is  developing  a 
visibility  monitoring  guidance 
doomient,  however,  that  will  identify 
important  methods  and  procedures  for 
effective  aerosol,  optical,  and  scene 
monitoring. 

Question:  Will  the  current  IMPROVE 
network  be  sufBdent  to  determine 
reasonable  progress  for  mandatory 
Federal  Class  I  areas? 

States  implementing  a  new  regional 
haze  program  can-benefit  from  the 
existing  infrastructure  of  the  IMPROVE 
network,  established  protocols,  existing 
sites,  and  historical  data  available.  The 
fact  that  monitoring  equipment  is 
located  at  only  about  a  quarter  of  the 
156  mandatory  Federal  Class  I  areas, 
however,  raises  the  issue  of  whether  the 
current  configuration  is  representative 
of  all  sites,  and  whether  the  network 
needs  expansion.  The  GCVTC,  in  its 
recommendations  on  future  technical 
needs,  states  that:  "The  current 
IMPROVE  monitoring  network  only 
measures  aerosol  samples  twice  a  week 
and  at  aoly  a  few  Federal  Class  I  sites 
*  *  *.  Consideration  should  be  given  to 
expanding  the  coverage  or 
redeployment  of  resources  in  the 
IMPROVE  network  to  enhance 
completeness  of  the  data  set,  induding 
on  tribal  lands.  In  addition,  background 
surveillance  sites  could  be  established 
at  intermediate  locations  between 
Federal  Class  I  areas  and  large  regional 
sources  (metropolitan  areas]  to  provide 
a  better  understanding  of  the 
intermediate  course  of  atmospheric 
chemistry  and  transport.  Monitoring 
should  be  maintained  at  existing  sites  in 
order  to  allow  for  long-term  trend 
analysis." 


As  discussed  above,  visibility  SIP 
submittals  and  State  reasonable  progress 
demonstrations  likely  will  rely  on 
monitored  data  from  the  IMPROVE 
network.  Thus,  it  should  be  determined 
whether  the  existing  geographic 
distribution  of  IMPROVE  network  sites 
is  adequate  for  making  future 
determinations  of  reasonable  progress  in 
all  Federal  "Class  I  areas  and  for 
verifying  models  for  predicting  possible 
visibility  effects  of  futxire  air  qiiality 
management  strategies.  In  addition,  the 
^ility  for  the  ciuient  cooperative 
arrangement  between  EPA,  FLM's  and 
the  States  for  managing  and  funding  the 
network  in  the  future  ^ould  be         , 
assessed. 

2.  Designations  fm  New  NAAQS  and 
Regional  Haze  Planning  Areas   . 

Under  the  current  statutory 
requirements  and  EPA  policy,  EPA  is 
required  to  designate  areas  as  ,  ^ 

attainment,  nonattainment,  or 
unclassifiable  after  promulgation  of  a 
new  or  revised  NAAQS.  The 
designation  process  allows  EPA  to 
identify  geographic  regions  where  the 
public  is  subject  to  potential  health 
risks,  to  alert  the  public  to  the  existence 
of  those  areas,  and  to  require  States  to 
establish  control  programs  to  mitigate 
those  health  risks. 

The  EPA  is  giving  advance  notice  that 
regional  haze  planning  areas  (to  address 
Federal  Class  I  areas)  may  need  to  be 
established  for  the  purposes  of 
conducting  technical  assessments  and 
developing  plans  to  abate  haze  on  a 
regional  basis.  This  is  the  approach  to 
reducing  haze  recommended  by  the 
NRC,  as  well  as  the  GCVTC.  Because 
haze  results  from  direct  emissions  of 
fine  particles  and  fine  partide  and 
ozone  preciu'sors,  the  Subcommittee  is 
considering  whether  regional  haze 
planning  areas  should  coindde  with 
nonattainment  areas  or  other  types  of 
control  strategy  areas  established  to 
reduce  ozone  and  FM. 

Given  that  EPA  will  designate  areas 
and  may  establish  regional  haze 
planning  areas,  there  are  several  issues 
that  must  be  resolved.  These  relate 
mainly  to  the  timing  of  designations,  the 
basis  for  designations  (e.g.,  the  use  of 
monitoring  or  modeling  data),  the  size 
of  nonattainment  areas,  and  the  role  of 
transport  in  the  designations  process. 
These  requirements  raise  questions  such 
as  the  following. 

Question:  What  are  EPA's  options  in 
developing  designation  schemes  for 
areas  violating  the  new  revised  NAAQS? 

Question:  Should  there  be 
difiarentiation  in  designations  between 
areas  where  violations  are  occurring  and 


the  source  areas  ccmtributing  to  the 
problem?  _,'•  ' 

Question:  Should  nonattainment 
status  be  changed  to  indicate  only  a 
public  health  risk  or  should 
nonattaiiunent  both  indicate  the  public 
health  risk  and  trigger  control  strategies?  . 

Other  questions  identified  to  date 
indude  the  following. 

^estion:  What  information  should  be 
used  as  a  basis  for  designating  areas  and 
establishing  regional  haze  planning 
areas,  e.g.,  monitoring  data,  modeling 
data,  other  data,  or  combinations  of 
monitoring,  modeling,  and  other  data? 

Question:  If  monitoring  or  modeling 
data  are  relied  upon,  will  adequate 
information  be  available  within  the 
appropriate  timeframe? 

Question:  To  what  extent,  if  any, 
should  the  boundaries  of  nonattainment 
areas,  control  strategy  areas  and  regional 
haze  planning  areas  coindde  or  should 
there  be  separate  areas  for  ozone,  PM, 
and  regional  haze? 

Qfiestion:  How  can  incentives  be 
created  to  monitor  air  quality  in  order 
to  gain  a  better  sdentific  understanding 
of  the  pollutants  and  avoid 
disincentives  when  NAAQS  violations 
are  measured?  How  can  incentives  be 
created  for  private  sectors  to  form 
monitoring  partnerships  with  EPA  and 
Sutes? 

3.  Mechanisms  to  Address  Regional 
Strategies 

Question:  How  do  we  develop  or  use 
existing  institutional  mechanisms  to 
effectively  implement  control  strategies 
incorporating  multistats  regionally— or  - 
nationally-applicable  measures? 

Reviews  of  monitoring/modeling  data 
suggest  that  violations  of  new  ozone 
NAAQS  in  the  center  of  the  range 
described  by  the  Clean  Air  Science 
Advisory  Committee  (CASAC)  are  likely 
to  be  more  widespread  than  is  the  case 
with  the  ourent  NAAQS.  Further,  data 
available  at  this  time  suggest  that  if  a 
PM-2.5  NAAQS  is  established  in  the 
lower  end  of  the  range  being  considered, 
it  too  may  result  in  a  problem  which  is 
regional  in  scope.  By  its  definition, 
regional  haze  is  a  regional  problem. 
Areas  that  present  the  most  concerns  for 
visibility  protection  (i.e.,  Federal  Class  I 
areas  such  as  national  parks  and 
wilderness  areas)  are  often  located  at 
considerable  distances  from 
anthropogenic  sources  of  visibility 
dej^dation. 

The  likely  regional  scope  of  problems 
meeting  new  NAAQS  or  visibility  goals 
implies  a  need  for  measiues  appUml 
over  large  (e.g.,  multistate)  geographical 
areas. 

Question:  Should  a  frameworic  for 
institutional  mechanisms  be  identified 
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and  developed  for  facilitating 
development  afid  implementation  of 
strategies  to  reduce  regional  transport  of 
ozone,  fine  particles,  and  their 
precursors? 

Recently,  several  cooperative  efforts 
have  emerged  to  better  understand  and 
address  regional  problems.  Some  of 
these  have  been  mandated,  others  are 
volimtary.  Examples  include 
NESCAUM.  Mid-Atlantic  Regional  Air 
Management  Association  (MARAMA), 
Lake  Michigan  Air  Directors  Consortium 
(LADCO).  ore,  Southeast  States  Air 
Regional  Management  (SESARM), 
OTAG.  Western  States  Air  Resources 
Council  (WESTAR).  GCVTC.  State  and 
Territorial  Air  Pollution  Program 
Administrators/ Association  of  Local  Air 
Pollution  Contiol  Officials  (STAPPA/ 
ALAPCO)  and  the  Environmental 
Commissioners  of  States  organization 
(ECOS). 

Question:  What  attributes  of  existing 
multistate  institutions  have  been 
successful  or  appear  essential  for 
assisting  in  the  development  and 
implementation  of  a  regional  strategy? 
Can  or  should  multistate  Institutions  be 
developed  using  one  or  more  existing 
institutions  as  a  starting  point? 

To  identify  an  appropriate 
institutional  mechanism  to  facilitate 
State  implranentation  of  programs  to 
meet  several  air  quahty  goals  which  are 
regional  in  scope,  it  is  first  necessary  to 
more  specifically  define  what  principles 
are  appropriate  for  such  a  group.  The 
following  principles,  developed  by  the 
National  and  Regional  Strategies  Work 
Group  to  gmde  their  deliberations,  are 
proposed  for  consideration. 

Principle:  The  institutional 
mechanism  which  is  established  should 
develop  an  operating  protocol  whereby 
participating  States  can  reach  agreement 
on  regional  measures  to  implement.  The 
protocol  would  address  such  issues  as, 
who  gets  to  vote?;  what  constitutes 
consensus?;  to  what  extent  are 
consensus  decisions  binding?;  what 
should  be  the  role  of  the  private  sector?; 
what  steps  should  be  followed  if  there 
is  no  compliance  with  an  agreement? 

Principle:  The  institutional 
mechanism  should  develop  a  means  for 
simunarizing  and  distributing 
information  on  the  scientific  basis, 
technical  viability  and  capital/operating 
costs  associated  with  measures  under 
consideration.  In  addition,  the 
institution  should  provide  a  means, 
al(Mig  with  the  EPA,  for  facilitating 
distribution  of  consistent  information 
regarding  emissions,  air  quality, 
meteorological  data  and  modeling 
results  to  member  States. 

Question:  When  considering  possible 
regional  strategies,  what  limitations  are 


imposed  by  State  laws  or  other 
constraints?  Are  clear  priority  options  or 
"operating  principles"  needeid  lot  any 
institutional  mechanism  which  is 
formed  to  help  implement  regional 
control  measures?  The  following 
principles  serve  as  possible  examples. 

Principle:  Use  the  institutional 
mechanism  as  a  means  to  estabUsh 
positive  incentives  for  upwind  areas  to 
reduce  precursor  emissions.  Possible 
approaches  to  consider  include:  having 
downwind  areas/sources  defivy  some  of 
the  control  costs  at  upwind  locations  in 
exchange  for  not  having  to  implement 
the  most  costly  controls  in  their  area, 
use  of  performance  goals  rather  than 
specific  measures,  and  providing  a 
"bonus  credit"  for  early 
implementation. 

Principle:  Use  the  institutional 
mechanism  as  a  means  for  fostering 
communication  among  States  and  the 
private  sector  involved  with 
implementing  measures.  This  goal 
envisions  the  mechanism  as  providing 
an  information  clearinghouse  on  what 
different  States  are  doing  and  the 
appropriate  contacts  for  further  details, 
llie  institutional  mechanism  might  also 
serve  as  the  means  for  facilitating 
periodic  meetings  on  various  subjects 
related  to  implementing  regional 
strategies  in  a  coordinated  fashion. 

Principle:  Use  the  institutional 
mechanism  as  a  means  for  promoting 
use  of  improved  analytical  tools  and 
data  bases  as  well  as  to  promote  use  of 
consistent  assumptions  among  the 
States'which  are  implementing  regional 
measiues. 

4.  Integration  of  NAAQS  and  Regional 
Haze  Implementation  Programs 

Question:  When  and  where  does  it 
make  sense  to  develop  and  implement 
integrated  criteria  and  policies  for  urban 
ozone,  fine  particles  and  regional  haze 
control  programs?;  for  regional  ozone, 
fine  particle  and  regional  haze  control 
programs? 

As  discussed  in  the  previous  science 
section,  the  photochemical  reactions 
involving  VOC,  NOx  and  sunlight 
which  produce  ozone  also  produce 
other  secondary  pollutants.  The 
photochemical  reactions  can  result  in 
oxidation  of  SO2  and  NOx  to  produce 
visibility-reducing  species  which  may 
be  regarded  as  fine  PM  or  as  haze.  This 
realization  leads  to  the  question  of 
whether  control  of  ozone,  fine  particles 
and  haze  can  be  optimized  through 
consideration  of  all  of  them  together  in 
an  integrated  fashion  rather  than 
considering  each  separately.  This  issue 
considera  first  how  to  decide  if 
integration  is  appropriate  and  seccmd,  if 
it  is,  then  what  integrated  control 


strategies  should  be  implemented  to 
reduce  the  impact  <m  public  health  and 
improve  visibility  catued  by  regional 
haze? 

Before  key  national/regional/ 
multipollutant  control  strategies  can  be 
developed,  a  clear  understanding  of 
what  integration  of  ozone,  PM.  and 
regional  haze  means  to  the 
implementation  process  mxist  be 
established.  For  instance,  if  the  goal  is 
to  minimize  the  burden  on  the  regulated 
industry,  then  the  outcome  of  the 
control  strategy  may  look  different  from 
one  with  the  goal  of  imnrimiTing  the  risk 
reduction  to  pubUc  health  and  wel&re. 
Will  the  knowledge  and  understanding 
of  these  approaches  be  imderstood  and 
the  technioad  tools  needed  to  integrate 
the  programs  be  available,  cr  must  new 
state-of-the-science  and  technical  tools 
be  developed? 

While  the  focus  of  control  strategy 
integration  centers  aroimd  the  ozone, 
PM  and  regional  haze  programs,  some 
consideration  of  how  other  programs 
affect  these  programs  will  need  to  be 
assessed  (i.e.,  acid  rain,  climate  change, 
stratospheric  ozone,  ecosystem 
protection,  toxics).  A  number  of 
questions  arise  when  considering  the 
feasibiUty  of  an  integrated  strateey. 

Question:  What  should  be  the  basis 
for  designing  control  strategies? 

Question:  Should  integration  utilize 
consistent  or  uniform  modeling 
approaches  to  understanding  long-range 
transport?  What  is  the  most  practical 
way  to  accomplish  this? 

Question:  Is  an  atmospheric  chemistry 
linkage  needed  between  all  the 
programs?  Currently,  efforts  are  under 
way  for  fine  particles  and  ozone.  There 
may  be  some  SO2  chemistry  included 
and  limited  toxics  integration.  Are  these 
adequately  characterized? 

Question:  How  should  multipollutant 
integration  fit  into  the  development  and 
initiation  of  control  strategies  and 
programs? 

Question:  How  can  contributing 
sources  be  identified? 

Question:  If  equity  between  control  of 
long-range  transport  and  control  of  local 
generation  of  pollutants  is  important, 
how  could  it  be  defined? 

Question:  What  qualitative 
considerations  can  be  made  to  provide 
assurance  that  control  programs  for 
ozone,  PM,  regional  haze,  toxics,  add 
deposition,  etc.,  are  integrated  with  one 
another? 

To  identify  an  appropriate  frameworic 
for  implementing  efficient  programs  that 
meet  several  air  quality  goals  for 
pollutants  which  are  regional  in  scope, 
it  is  first  necessary  to  more  specifically 
define  what  principles  are  appropriate. 
As  indicated  above,  the  following 


-/  -  .-■ 
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principles  ara  guiding  the  National  and 
Regional  Strategies  Work  Group 
deliberations  and  could  provide  an 
initial  set  for  consideration: 

Principle:  Pursue  integrated  control 
strategies  for  simultaneously  reducing 
ambient  concentrations  of  tropospheric 
ozone  and  fine  PM  if  there  are  sufficient 
observation-based  data  to  demonstrate 
both  an  environmental  and  economic 
benefit  to  integration. 

Principle:  Emphasize  performance- 
based  control  strategies  in  lieu  of 
prescriptive  command-and-control 
strategies. 

Principle:  Develop  controls  that 
establish  emission  reduction 
responsibility  based  on  the  contribution 
to  the  problems,  while  also  considering 
cost-effectiveness. 

Principle:  Emphasize  broad-scale 
'control  strategies  for  contributing 
sources  where  dictated  by  sound 
science. 

Principle:  Focus  on  the  interactions  of 
the  pollutants  and  the  interactions 
between  control  strategies,  identifying 
both  positive  and  negative  interactions. 

Principle:  Integrate  the 
implementation  of  the  three  programs 
(ozone,  PM,  and  regional  haze)  to  the 
greatest  extent  possible. 

Principle:  Recognize  that  decisions 
need  to  be  made  based  on  scientific 
information  that  is  improving  and  find 
institutional  mechanisms  to  allow  for 
mid-course  corrections  when  significant 
new  information  is  available. 

5.  Prevention  of  Significant 
Deterioration  (PSD)  of  Air  Quality  and 
Nonattainment  New  Source  Review 
(NSR) 

Protection  of  the  NAAQS,  including 
new  and  revised  standards,  is  provided 
ill  part  UTiuer  Federal  regulations 
requiring  the  preconstruction  review  of 
large  new  and  modified  stationary 
sources  of  air  pollution,  referred  to  as 
"major  stationary  sources."  As 
described  below,  the  nature  of  the 
changes  which  EPA  will  be  proposing  to 
the  implementation  policies  for  the 
NAAQS  for  both  ozone  and  PM  will 
necessitate  consideration  of  significant 
changes  to  these  regulations 
conunensurate  with  the  types  of  issues 
already  described  in  this  ANPR. 

Two  separate  preconstruction  review 
programs  exist,  based  on  the  air  quality 
attainment  status  of  the  proposed 
location  of  source  construction.  Major 
stationary  sources  locating  in  areas 
design^ed  attainment  or  unclassifiable 
for  a  pisticular  pollutant  are  subject  to 
requirements  for  the  PSD  of  air  quality. 
Major  stationary  sources  located  in  areas 
designated  nonattainment  for  a 
partioilar  poUutant  must  undergo 


review  via  nonattainment  NSR 
requirements.  -"''"  "  • 

Under  the  PSD  program,  a  major 
stationary  source  is  defined  as  one  that 
emits  or  has  the  potential  to  emit  250 
tons  per  year  (tpy)  or  more  of  any  air 
pollutant,  except  where  a  source  is  one 
in  a  category  specifically  listed  as  a  100 
tpy  major  source  category.  In  addition  to 
the  pollutant  for  which  the  source  is 
major,  the  PSD  preconstruction  review 
applies  to  each  regulated  pollutant 
which  the  major  soiux»  will  have  the 
potential  ^o  emit  in  significant  amoimts, 
as  defined  by  EPA  regulations.  Sources 
required  to  undergo  PSD  review 
generally  miist  demonstrate  to  the 
applicable  permitting  authority  that 
proposed  emissions  increases  will  not 
cause  or  contribute  to  violations  of  the 
NAAQS  or  maximum  allowable 
pollutant  ctmcentration  increases 
Qoiown  as  increments).  Under  certain 
circumstances,  the  source  may  also  need 
to  demonstrate  that  emissions  will  not 
have  an  adverse  impact  on  air  quality 
related  values  in  Federal  Class  I  areas. 
The  air  quality  impact  analyses 
associated  with  these  demonstrations 
rely  upon  the  use  of  both  predicted 
(modeled)  air  quality  and  measured 
(ambient  monitoring)  data.  The 
predictions  of  air  quality  using  air 
dispersion  models  require  the  use  of 
emissions  data  for  the  new  or  modified 
source  and  certain  existing  sources 
within  the  potential  area  of  impact. 
Where  adequate  ambient  data  are  not 
available,  the  permitting  authority  may 
require  the  PSD  applicant  to  collect  1 
year  of  ambient  monitoring  data.  As 
described  earlier  in  this  ANPR.  changes 
in  the  way  which  air  quality 
assessments  are  made,  con^dering  how 
emissions,  meteorological  ptxxesaes. 
atmospheric  chemistry,  and  deposition 
occur  over  multiple  spadal  and 
temporal  scales,  will  likely  afiiect  the 
way  in  which  future  PSD  air  qtiality 
impact  analyses  are  carried  out  for 
ozone  and  PM. 

In  addition,  the  PSD  applicant  must 
demonstrate  that  proposed  emissions 
increases  will  be  controlled  through  the 
use  of  best  available  control  technology 
(BACT).  The  determination  of  BACT 
involves  the  selection  of  the  most 
effective  control  technology  for  reducing 
emissions  of  a  particular  pollutant  on  a 
case-by-case  basis,  taking  into 
consideration  energy,  enviroiunental 
and  economic  impacts  and  other  costs. 
Decisions  for  controlling  PM,  for 
example,  could  be  affected  by  the 
particle  size,  as  well  as  the  chemical 
composition,  of  the  PM  proposed  to  be 
emitted.  Moreover,  changes  to  the 
requirements  for  applying  BACT  to 
individual  sources  may  be  needed  to 


more  adequately  address  the 
consideration  of  precxirsor  contributions 
and  atmoqtheric  chemistry  in  selecting 
the  best  controls  to  jurovide  the  most 
effsctive  ambient  benefits  for  ozone  and 
PM. 

Increments  for  PM  were  originally 
defined  for  total  suspended  particulate 
(TSP).  The  EPA  later  replaced  those 
increments  with  PM-10  increments 
following  replacement  of  the  TSP 
NAAQS  with  the  PM-10  NAAQS. 
Should  EPA  adopt  NAAQS  for  PM 
which  include  standards  for  both  PM- 
10  and  fine  particles,  then  EPA  will 
need  to  consider  how  that  will  affect  the 
current  PM-10  increments.  Increments 
for  ozone  have  never  been  established 
because  of  the  technical  difficulty 
associated  with  predicting  ambient 
concentration  changes  resulting  from 
individual  stationary  sources  of  VOC 

Under  the  ncmattainment  NSR 
regulations,  "major  source"  is  defined 
generally  as  any  statioiuuy  soiuce  that 
emits,  or  has  the  potential  to  emit,  in 
consideration  of  controls,  100  tpy  or 
more  of  the  nonattainment  pollutant, 
except  in  specific  cases  where  lower 
thresholds  apply  to  more  serious 
nonattainment  classifications.  The  basic 
nonattaiiunent  NSR  requirements  for  the 
construction  or  modification  of  major 
stationary  sources  in  nonattainment 
areas  and  the  ozone  transport  region 
include  the  requirement  mat  the  lowest 
achievable  emission  rate  technology  be 
installed,  and  that  the  increased 
emissions  of  the  nonattainment 
pollutant  from  the  proposed  new  major 
source  or  major  modification  be  offset 
by  actiial  emissions  decreases  of  the 
same  pollutant  fitim  one  or  more 
existing  soiux»s.  The  ofbets  may  come 
fixim  the  same  nonattainment  area  or 
another  nonattainment  area  of  equal  or 
higher  classification  as  long  as  the 
ofEsetting  emissions  contribute  to  the  air 
quality  problem  in  the  area  where  the 
decrease  is  being  credited.  As  with  PSD, 
the  NSR  requirements  for  control 
technology  appUcation  and  offsets  do 
not  adequately  account  for  precursor 
activities  or  for  the  complexities 
associated  with  atmospheric  chenustry. 

Any  revised  ozone  and  PM  NAAQS 
may  suggest  that  existing  implementing 
guidance,  EPA's  nonattainment  NSR 
rules,  and  the  States'  nonattainment 
NSR  programs  will  need  to  be  reviewed 
and  revised  in  various  ways  to  address 
the  integrated  implementation  approach 
being  contemplated. 

The  FACA  Subcommittee  and  work 
groups  Mrill  look  into  how  the  current 
PSD/NSR  programs  for  ozone  and  PM- 
10  attainment,  unclassifiable  and 
nonattainment  areas  could  be  adapted 
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at  modified.  Some  PSD/NSR  questions 
that  may  consider  include: 

Question:  What  types  of  mitigati<m 
procedures  should  be  required  of  major 
new  or  modified  sources  that  would 
contribute  to  violations  of  the  revised 
NAAQS  for  ozone  or  PM.  or  to  visibility 
impairment  in  Federal  Class  I  sreas? 

Question:  Should  PSD/NSR 
requirements  reflect  the  potential  for 
broad  intra  and  interstate  nonattainment 
areas,  control  areas,  and  regional  haze 
planning  areas  that  could  result  when 
addressing  implementation  under 
revised  NAAQS  for  ozcme  and  PM? 

Question:  What  approach  should  be 
developed  for  the  treatment  of  ozone 
and  &ae  particle  precursors  for  PSD/ 
NSR  ^plicability  purposes? 

Question:  Should  the  PSD/NSR 
programs  allow  for  precursor 
substitutions  when  environmentally 
beneficial  to  meet  ofi^set  and  control 
technology  requirements?  ^     . 

Question:  How  can  availability, 
crediting,  and  location  of  emissions 
offoets  be  restructured  under  a  more 
regionalized  implementation  strategy  for 
PM? 

6.  Attaiimient  Dates 

Areas  designated  nonattainment  with 
respect  to  a  primary  NAAQS  are,  under 
the  current  statutory  structiire,  required 
to  achieve  attainment  as  expeditiously 
as  practicable,  but  no  later  than  5  years 
from  the  date  the  area  was  designated 
nonattainment.  The  EPA  may  extend 
this  date  up  to  an  additional  5  years. 
This  extension  may  be  a  full  5  years  or 
any  1  year  increment  in  between. 
Additionally,  the  Administrator  may 
grant  two  1-year  extensions. 

With  respect  to  a  potential  new 
secondary  ozone  NAAQS,  areas 
designated  nonattainment  are  required, 
under  the  current  statutory  structxire,  to 
achieve  attainment  of  the  secondary 
NAAQS  as  "e}q>editiously  as 
practicable"  following  designation. 
Secondary  nonattainment  areas  are  not 
bound  to  the  same  10-year  deadline  as 
primary  areas. 

Question:  Given  the  preceding 
discussion,  how  shoidd  attainment 
dates  for  primary  and  secondary 
NAAQS  be  established? 

B.  Phase  n  Issues 

As  disoissed  earlier  in  this  notice,  in 
Phase  I,  the  FACA  Subcommittee  and 
woric  groups  will  address  air  quality 
management  frameworic  issues.  The 
EPA  plans  to  propose  the  resulting 
Phase  I  strategy  in  mid-19g7.  Pham  n  of 
the  integrated  implementation  strategy 
will  focus  on  more  detailed  control 
strategy  development  The  EPA  plans  to 
propose  the  Phase  II  strategy  in  mid- 


1998.  The  Phase  II  implementation 
issues  include: 

— Classifications  of  nonattainment 

areas; 
— Contnri  requirements  (e.g.,  reasonably 

available  control  measures  including 

reasonably  available  control 

technology); 
— Economic  incentive  programs; 
— State  implementation  plan 

requirements: 
—Overall  control  program  integraticm; 
— Measures  of  progress;  and, 
— Institutional  processes. 
All  of  these  issues  will  be  discussed  in 
greater  detail  at  a  later  date.  Interested 
readere  are  directed  to  EPA's  TTN  and 
WWW  site  fm  an  up-to-date  status  of  the 
work  groups  and  Subcommittee 
deliboations  on  these  issues. 

V.  Administrative  Requirements 

A.  Executive  Order  12666 

Under  Executive  Order  12866,  58  PR 
51735  (October  4, 1993),  the 
Administrator  must  determine  whether 
the  regulatory  action  is  significant  and 
therefore  si^ject  to  the  Office  of 
Management  and  Budget  (OMB)  review 
and  the  requirements  of  the  Executive 
Order.  The  Orda  defines  significant 
regvilatory  action  as  one  that  is  likely  to 
result  in  a  rule  that  may: 

(1)  Have  an  annual  effect  on  the 
economy  of  $100  million  or  more  or 
adversely  affect  in  a  material  way  the 
economy,  productivity,  competition, 
)obs,  the  environment,  public  health  or 
safety  or  State,  local,  or  tribal 
governments  or  communities; 

(2)  create  a  serious  inconsistency  or 
otherwise  interfere  with  an  action  taken 
or  planned  by  another  Agency; 

(3)  materially  alter  the  budgetary 
impact  of  entitlements,  grants,  user  fees, 
or  loan  programs  or  the  rights  and 
obligations  of  recipients  thereof;  or 

(4)  raise  novel  legal  or  policy  issues 
arising  out  of  legal  mandates,  the 
President's  priorities,  or  the  principles 
set  forth  in  the  Executive  Order. 

Piusuant  to  the  terms  of  Executive 
Order  12866.  it  has  been  determined 
that  this  ANPR  annoimces  a  significant 
regulatory  action,  and  as  such,  will  be 
submitted  to  OMB  for  review.  Any 
written  comments  fit>m  OMB  to  EPA, 
any  written  EPA  responses  to  those 
comments,  and  any  changes  made  in 
response  to  OMB  suggestions  or 
recommendations  will  be  included  in 
the  docket.  The  docket  is  available  for 
public  inspection  at  the  EPA's  Air  and 
Radiation  Docket  and  Information 
Center,  which  is  listed  in  the 
ADDRESSES  section  of  this  notice. 


B.  Miscellaneous 

Requirements  imder  the  Unfunded 
Mandates  Act  of  1995,  the  Paperwoik 
ReductiOD  Act.  and  the  Regulatmy 
Flexibility  Act  will  be  addressed  if  and 
when  the  Agency  issues  a  proposed  rule 
based  cm  the  con;iments  received  on  this 
ANPR 

Lift  of  Sol^ects  in  40  CFR  Part  SI 

Environmental  protecticm. 
Administrative  practice  and  procedure. 
Air  pollution  control,  Carbon  mcmoxide. 
Nitrogen  dioxide.  Ozone,  Particulate 
matter.  Sulfur  oxide>.  Volatile  organic 
compounds. 

Dated:  Decombsr  4. 1996. 
CandM.Br 
Administrator. 

AppseriW 


Annual  sulfate  convmsion:  Aldiou^ 
significant  gas  phase  tnnsfiannation  of  tuliiir 
dioxide  occurs,  aqueous  phase  oxidation  is 
believed  to  be  responsible  for  the  m^ority  of 
annual  sulfate  conversion  in  the  Eastern  U.S. 

"Best"  and  "wont"  days:  Can  be  defined 
as  the  avenge  of  the  20  percent  best  and 
worst  days,  re8p>ectively,  as  measured  in 
tsnns  of  total  light  extinction. 

Chemical  &di:  Termination  compounds 
that  essentially  remove  other  compounds 
(e.g.,  nitric  add,  hydrogen  and  organic 
peroxides).  Some  "sinks"  can  eventually 
Ixeak  down  and  reform  precursor 
compounds  (e.g.,  peroxy  acetyl  nitrate,  PAN). 

Dedview:  Dnived  frcnn  the  light  extinction 
coefficient  and  describes  changes  in  imifocm 
atmospheric  extinction  that  can  be  perceived 
by  a  human  c^Merver.  It  is  designed  to  be 
linear  with  respect  to  perceived  visual 
changes  over  its  entire  range  in  a  way  that 
is  analogous  to  the  decibel  scale  for  sound. 
A  1-deciview  change  is  roughly  equivalent  to 
a  10  percent  change  in  visibility. 

bnprove:  A  fodoally-administsred 
visibility  monitcring  netwroik  far  Federal 
Class  I  areas  in  sevaral  States  that  Culed  to 
submit  SIPs  containing  monitoring  stiat^ies 
as  required  in  the  1980  visibility  regulations. 
Intermediates:  Include  the  short-lived 
radicals  (hydroxyl,  hydro-,  and  organic- 
peroxy)  which  perform  many  of  the 
impcHtant  atmospheric  oxidation  reactions. 

Mandatory  Fedoral  Class  I  Areas:  Areas 
designated  as  mandatory  Federal  Class  I  areas 
are  dboee  national  parks  exceeding  6000 
acres,  wilderness  areas  and  memmial  parks 
exceeding  5000  areas,  and  all  international 
parks  which  were  in  existence  on  August  7, 
1977. 

Aecunora:  Compounds  whidi  contribute 
or  lead  to  the  formation  of  a  secondary 
pollutant  For  example,  NOx  and  \QC  are 
ozone  precursors. 

ReasonaUy  attributable:  Visibility 
impairment,  as  defined  in  40  CFR  51.301, 
that  is  "attributable  by  visual  obaarvation  or 
any  other  technique  die  State  deems 
appropriate."  It  includes  impacts  to 
mandatwy  Federal  Class  I  areas  caused  by 
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•moke,  plumes  or  layered  hazes  from  a  single 
■ouice  at  group  of  sources. 

VisUiUity  regulations:  See  45  FRBOOi* 
(December  2, 1980)  (codified  at  40  CFR 
51.300-307). 

VOC  species:  Most  low  molecular  weight 
vex:  species  (which  are  most  prevalent  in 
ambient  air)  are  not  expected  to  contribute 
significantly  to  secondary  aerosol  formatioii. 
Certain  aromatics,  and  higher  molecular 
weight  alkanes  and  alkenes  {>%  carbons)  ire 
believed  to  be  the  major  contributors  to  ^ 
secondary  organic  aerosol  formation. 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Pvts  53  and  58  « 

Rm20«0-nAH09 

(AO-fRL-«60-2] 

Pfx>pos8d  Requirements  for 
DMignation  of  Reference  and 
Equivalent  Methcds  for  PM^  s  and 
Ambient  Air  Quality  Surveillance  for 
Partlcuiate  Matter 

agency:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Proposed  rule. 

summary:  The  EPA  proposes  to  revise 
40  CFR  part  58  to  establish  ambient  air 
quality  monitoring  requirements  for 
PMjj  (particles  with  an  aerodynamic 
diameter  less  than  or  equal  to  a  nominal 
2.5  micrometers)  as  measiu«i  by  a  new 
reference  method  being  proposed  in 
Appendix  L  to  40  CFR  part  50  or  by  an 
equivalent  method  designated  in 
accordance  with  requirements  being 
proposed  in  40  CFR  part  53.  In  addition, 
this  doaunent  also  propos^certfjil 
revisions  to  existing  ambient  air  quality 
monitoring  requirements  for  PMio 
(particles  with  an  aerodynamic  diameter 
less  than  or  equal  to  a  nominal  10 
micrometers).  The  changes  proposed  in 
this  document  address  among  other 
things,  network  design  and  siting, 
quality  asstuance  and  quality  control, 
and  monitoring  methodology.  The 
dociunent  also  indicates  EPA's  intent  to 
explore  opportimities  to  coordinate  and 
integrate  the  existing  visibility 
monitoring  requirements  with  the 
ambient  air  quality  monitoring 
requirements  for  particulate  matter 
being  proposed  today  to  accommodate  a 
better  regional  haze  program  and  to 
reduce  burdens  and  achieve  multiple 
monitoring  objectives. 
DATES:  Comments  must  be  submitted  on 
or  before  February  18, 1997, 
AOOnESSES:  Comments  should  be 
submitted  (in  duplicate,  if  possible)  to: 
Air  Docket  (LE-131),  U.S. 
Environmental  Protection  Agency,  Attn. 
Docket  No.  A-96-51,  401  M  Street,  SW, 
Washington,  DC  20460.  The  docket  may 
be  inspected  between  8:00  a.m.  and  5:30 
p.m.  on  weekdays.  A  reasonable  fee  may 
be  charged  for  copying. 

Public  hearing:  the  EPA  will 
announce  in  a  separate  Federal  Register 
dociunent  the  date,  time,  and  addr^  of 
the  public  hearing  on  this  proposed 
decision. 

FOR  FURTHER  INFORMATKM  CONTACT:  Mr. 
Neil  Frank  (MD-14),  Monitoring  and 
Quality  Assurance  Group,  Emissions, 
Monitoring,  and  Analysis  Division,  U.S. 


Environmental  Protection  Agency, 
Research  Triangle  Park,  North  Cw>lina 
27711,  telephone  (919)  541-^560. 
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Requirements 

C  Impact  on  Small  Entities  . 

D.  Unfunded  Mandates  Reform  Act  of  19^ 

I.  Aothority 

Sections  110.  301(a),  and  319  of  the 
Clean  Air  Act  as  amended  42  U.S.C. 
7410,  7601(a),  7619. 

tl.  Introduction 

A.  Proposed  Revision  to  the  Particulate 
hotter  NAAQS 

Elsewhere  in  today's  Federal  Register, 

EPA  announced  proposed  revisions  to 
the  national  ambient  air  quaUty 
standards  for  particulate  matter,  hi  that 


notice,  EPA  proposes  to  amend  the 
current  suite  of  PMio  standards  by 
adding  new  PM2.S  standards  and  by 
revising  the  form  of  the  current  24-hour 
PMio  standard.  Specifically,  the  EPA 
proposes  to  add  two  new  primary  PM2.3 
standards  set  at  15  pg/m^.  annual  mean, 
and  50  itgfnt^,  24-hour  average.  The 
proposea  new  annual  PM2.5  standard 
would  be  met  when  the  3-year  average 
of  the  annual  arithmetic  mean  PM2.S 
concentrations,  spatially  averaged 
across  an  area,  is  less  than  or  equal  to 
15  pg/m'.  The  proposed  new  24-hour 
FM2J  standard  would  be  met  when  the 
3-year  average  of  the  98th  percentile  of 
24-hour  PM2.3  concentrations  at  each 
monitor  within  an  area  is  less  than  or 
equal  to  50. 

The  EPA  also  proposes  to  retain  the 
current  aimual  I^io  standard  at  the 
level  of  50  pg/m^,  which  would  be  met 
when  the  3-year  average  of  the  annual 
arithmetic  I^io  concentrations  at  each 
monitor  within  an  area  is  less  than  or 
equal  to  50  pg/m'.  Further,  EPA 
proposes  to  retain  the  current  24-hour 
PMio  standard  at  the  level  of  150  pg/m^. 
but  to  revise  the  form  such  that  the 
standard  would  be  met  when  the  3-year 
average  of  the  98th  percentile  of  the 
monitored  concentrations  at  the  highest 
monitor  in  an  area  is  less  than  or  equal 
to  150  Mg/m^. 

In  the  part  50  notice,  EPA  also 
proposed  to  revise  the^nirrent 
secondary  standards  by  making  them 
identical  to  the  suite  of  proposed 
primary  standards.  The  suite  of  PM2.S 
and  PMio  standards,  in  conjunction 
with  the  establishment  of  a  regional 
haze  program  under  section  169A  of  the 
Clean  Air  Act  (Act),  are  intended  to 
protect  against  PM-related  welfare 
ejects  including  soiling  and  materials 
damage  and  visibility  impairment. 

As  discussed  in  the  part  50  notice,  the 
proposed  new  PM2.3  standards  are 
intended  to  protect  against  exposures  to 
fine  particulate  pollution,  while  the  new 
PMio  standards  are  intended  to  protect 
against  coarse  fraction  particles  as 
measured  by  PMio. 

For  PM2.5,  the  annual  standard  is 
intended  to  protect  against  both  long- 
and  short-term  exposures  to  fine  particle 
pollution.  Under  this  approach,  the 
PMx5  24-hour  standard  would  serve  as 
a  "back  stop"  to  provide  additional 
protection  against  days  with  high  FM2J 
concentrations,  localized  "hot  spots," 
and  risks  arising  from  seasonal 
emissions  that  would  not  be  well 
controlled  by  a  national  aimual 
standard. 

In  specifying  that  the  calculation  of 
the  annual  arithmetic  mean  for  an  area 
(for  purposes  of  comparison  to  level  of 
PM2.3  annual  standard)  should  be 
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accomplished  by  averaging  the  annual 
arithmetic  means  dorived  firom  multiple, 
population-oriented  monitoring  sites, 
EPA  took  into  account  several  factors. 
As  discussed  in  the  part  50  notice,  many 
of  the  community-based  epidemiologic 
studies  examined  in  this  review  used 
spatial  averages,  when  multiple 
monitoring  sites  were  available,  to 
characterize  area-wide  PM  exposure 
levels  and  associated  public  health  risk. 
Even  in  those  studies  that  used  only  one 
monitoring  location,  the  selected  site 
was  chosen  to  represent  community- 
wide  exposures,  not  the  highest  value 
likely  to  be  experienced  within  the 
oommimity.  Because  the  annual  PM^s 
standard  would  be  intended  to  reduce 
aggregate  population  risk  from  both 
long-  and  short-term  exposures  by 
lowering  the  broad  distribution  of  PM 
concentrations  across  the  community, 
an  annual  standard  based  on  spatially 
averted  concentrations  from  several 
population-oriented  monitoring  sites 
would  better  reflect  areawide  PM 
exposiue  levels  and  associated  health 
risks  than  would  a  standard  based  on 
concentrations  from  a  single  monitor 
with  the  highest  measured  values  in  the 
area.  Tbe  spatial  average  approach  is  not 
appropriate  for  PMio  because  the  spatial 
distribution  of  coarse  particles  is 
difiierent  and  tends  to  be  more  localized 
in  its  behavior. 

Finally,  under  the  policy  approach 
presented  in  the  part  50  notice,  the  24- 
hour  PM2  J  standard  would  be  intended 
to  supplement  a  spatially-averaged 
aimual  PMij  sdndard  by  providing 
protection  against  peak  24-hour 
concentrations  arising  from  situations 
that  would  not  be  weTl-contiolled  by  an 
annual  standard.  Accordingly,  the  24- 
hour  PM2J  standard  would  be  based  on 
the  ^ngle  population-oriented 
monitoring  site  within  a  monitoring     v^ 
planning  area  with  the  highest  \ 

measured  values. 

In  EPA's  judgment,  an  annual  PM2.S 
standard  expressed  as  a  spatial  average, 
established  in  conjunction  with  a  24- 
hour  standard  based  on  the  monitoring 
site  with  the  highest  measured  values, 
would  provide  the  most  appropriate 
target  for  reducing  area-wide  population 
exposure  to  fine  particle  pollution  and 
would  be  most  consistent  with  the 
underlying  epidemiologic  data  base.  On 
the  other  hand,  EPA  is  mindful  that 
adoption  of  spatial  averaging  for  a  PMzs 
standard  would  add  a  degree  of 
complexity  to  the  monitoring  siting 
requirements  and  to  the  specification  of 
those  areas  across  which  spatial 
averaging  should  be  permitted.  This 
approach  may  also  require  larger 
monitoring  networks  in  some  areas.  By 
proposing  a  spatial  averaging  approach. 


the  part  50  notice  recognizes  that  some 
monitoring  planning  areas  may  have  to 
be  subdivided  into  smaller  subareas  to 
reflect  gradients  in  particle  levels  (e.g., 
upwind  suburban  sites,  central  city 
sites,  downwind  sites)  as  well  as 
topographical  barriers  or  other  factors 
that  may  result  in  a  monitoring  planning 
area  having  several  distinct  air  quality 
remmes. 

Recognizing  the  complexities  that 
spatial  averaging  may  introduce  into 
risk  management  programs  and  that 
unforeseen  issues  may  arise  from  public 
comment  on  the  requirements  presented 
in  this  notice,  the  part  50  notice  also 
requests-comment  on  the  alternative  of 
basing  the  PMt^  annual  standard  on  the 
population-oriented  monitoring  site 
within  the  monitoring  planning  area 
with  the  highest  3-year  average  annual 
mean.  The  part  50  notice  indicates, 
based  on  comments  received,  that  EPA 
may  choose  either  of  these  two 
approaches  for  specifying  the  form  of 
the  annual  PM23  standaid  at  the  time  of 
promulgation  of  any  revisions  to  the  PM 
standards. 

In  the  part  50  notice,  EPA  also  solicits 
comments  on  alternative  levels  of  both 
annual  and  24-hour  PMzs  primary 
standards  and  on  revoking  the  curroat 
24-hour  primary  PMio  standard. 

B.  Air  Quality  Monitoring  Requirements 

Section  110(a)(2)(C)  of  the  Act 
requires  ambient  air  quality  monitoring 
for  purposes  of  the  State 
implementation  plans  (SIP's)  and  for 
reporting  data  quality  to  EPA.  Uniform 
criteria  to  be  followed  when  measuring 
air  quality  and  provisions  for  daily  air 
pollution  index  reporting  are  reqitired 
by  section  319  of  the  Act.  To  satisfy 
these  requirements,  on  May  10, 1979  (44 
FR  27558),  EPA  established  40  CFR  part 
58  which  provided  detailed 
requirements  for  air  quality  monitoring, 
data  reporting,  and  surveillance  for  all 
of  the  pollutants  for  which  national 
ambient  air  quality  standards  have  been 
established  (criteria  pollutants). 
Provisions  were  promulgated 
subsequently  for  particulate  matter 
(PM,o)  on  July  1. 1987  (52  FR  24740). 

The  intent  of  the  air  quality 
surveillance  requirement  being 
proposed  today  is  to  establish  a  revised 
particulate  matter  monitoring  network 
that  would  produce  air  quality  data  for 
the  purpose  of  comparison  to  the 
proposed  primary  and  secondary  PM 
NAAQS  and  to  facilitate 
implementation  of  a  possible  new 
regional  haze  program.  In  developing  a 
new  particulate  matter  monitoring 
network  and  associated  requirements, 
consideration  has  been  given  to  the 
indicators,  forms,  and  levels  of  the 


proposed  primary  and  secondary  PM 
NAAQS.  As  a  result,  nationwide 
monitorii^  would  be  [>erfbrmed  for  two  • 
indicators  of  PM:  PM2.3  and  PMio-  To  be 
reflective  of  the  basis  for  and  the 
specification  of  the  forms  of  the 
proposed  new  annual  and  24-hour 
primary  tmd  secondary  PM2^  NAAQS. 
new  monitoring  network  design  and 
siting  requirements  are  being  proposed. 
For  purposes  of  comparison  to  the 
proposed  PM2^  annual  standard,  such 
sites  would  be  population-ori«)ted  and 
be  representative  of  community-wide 
exposure  levels.  The  siting  criteria  for 
monitors  to  be  used  for  comparison  to 
the  proposed  24-hour  PMzj  standard 
would  also  be  population-oriented  but 
reflective  of  the  highest  measured 
values  within  the  community.  To  ensure 
PM  data  of  the  highest  possible  quality, 
new  requirements  for  quality  assurance 
and  designation  of  new  FM2.S  refermoa 
or  equivalent  samplers  are  also 
described. 

With  respect  to  NAAQS  comparisons 
and  visibility  protection  in  more  rural 
areas,  the  new  network  design  and 
siting  requirements  would  encourage 
the  placement  of  PM2.S  monitors  outside 
population  centers  with  two  purposes  in 
mind:  (1)  To  provide  air  quality  data 
necessary  to  facilitate  implemoitation  of ' 
the  proposed  NAAQS,  and  (2) 
augmentation  of  the  existing  visibility 
fine  particle  monitoring  network.  Hie 
coordination  of  these  two  monitoring 
objectives  would  fiacilitate 
implementation  of  a  r^onal  haze 
program  and  lead  to  an  int^rated 
monitoring  program  for  fine  particles. 

The  network  design  and  siting 
requirements  for  the  annual  and  24-hour 
PMio  NAAQS  would  continue  to 
emphasize  identification  of  locations  at 
maximum  concentrations.  The  PMjo 
network  itself,  however,  would  be 
revised  because  the  proposed  PMzs 
standards  would  likely  be  the 
controlling  standards  in  most  situations. 

The  new  network  for  PMk>  would  be 
derived  bom  the  existing  networic  of 
State  and  Local  Air  Monitoring  Stations 
(SLAMS),  National  Air  Monitoring 
Stations  (NAMS),  and  other  monitors 
generically  classified  as  Special  Purpose 
Monitors  (SPM's)  which  include 
industrial  and  special  study  monitors. 
Population-oriented  NAMS  will 
generally  be  maintained,  other  key 
sampling  locations  in  existing 
nonattaiiunent  areas,  and  in  areas  whose 
concentrations  are  near  the  levels  of  the 
proposed  PMio  NAAQS  vrill  be 
continued.  Currently  approved 
reference  or  equivalent  PMio  samplers 
could  continue  to  be  utiliasd.  The 
revised  network  would  ensure  that 
analysis  of  national  trends  in  PMio  can 
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be  continued,  that  air  surveillance  in 
areas  with  established  PM  emission 
'  control  programs  can  be  maintained, 
and  that  the  PM,o  NAAQS  will  not  be 
jeopardized  by  additional  growth  in 
PMio  emissions.  PMio  sites  should^ 
collocated  with  new  PM>2j  sites  at  key 
population-oriented  monitoring  stations 
so  that  better  definition  of  fine  and 
coarse  contributions  to  PMio  can  be 
determined  to  provide  a  better 
understanding  of  exposure,  emission 
controls,  and  atmospheric  processes. 
PMio  sites  not  needed  for  trends  or  for 
monitoring  in  areas  with  relatively  high 
PMio  concentrations  would  likely  be 
discontinued  in  a  longw-term  PMio 
network.  The  sampling  frequency  at  all 
PMio  sites  would  be  reduced  to  a 
minimum  of  once  in  6  days,  which 
would  be  sufficient  to  make 
comparisons  with  proposed  PMio 
standards.  The  combination  of  fewer 
PMio  sites  and  the  reduction  in  required 
sampling  frequency  would  save 
significant  resources  that  could  be 
redirected  to  PM2.3  monitoring. 

The  new  network  for  PMxs  would 
consist  of  a  "core"  network  of 
population-oriented  SLAMS  monitors, 
"core"  regional  background  and 
regional  transport  SLAMS,  a  NAMS 
subset  for  long-term  monitoring,  other 
SLAMS  monitors,  and  supplementary 
network  of  SPM's.  The  core  population- 
oriented  sites  would  be  reflective  of 
community-wide  exposure  and  would 
be  required  in  all  of  the  largest 
metropolitan  areas  and  must  sample 
everyday.  Frequent  measurements  are 
important  to  understand  episodic 
behavior  of  PM2J,  and  to  establish 
effective  emission  control  strategies  to 
assure  protection  of  the  NAAQS.  Many 
of  the  new  PMx5  sites  are  ex{>ected  to 
be  located  at  existing  PMio  sites,  and 
would  be  collocated  with  some  PAMS 
sites. 

Consistency  with  the  proposed  new 
PM2J  NAAQS  necessitates  the  adoption 
of  new  concepts  for  identification  and 
establishment  of  monitoring  stations  for 
the  PM2.3  ambient  air  monitoring 
network  as  well  as  use  of  the  data  in 
relation  to  the  proposed  PM2.3  NAAQS. 
These  concepts  include:  (1)  The 
addition  of  specially  coded  sites  whose 
data  would  be  used  to  compare  to  the 
levels  of  the  annual  and  24-bour  PM2.5 
NAAQS,  and  (2)  the  inclusion  of 
monitoring  planning  areas  and  spatial 
averaging  zones  (SAZ)  to  correspond  to 
the  population-oriented,  spatial 
averaging  approach.  These  concepts  and 
associated  requirements  are  disciissed 
in  sections  58.15  and  sections  2.8.1- 
2.8.3  of  Appendix  D  below. 

Althou^  the  major  emphasis  of  the 
new  PM  networics  is  compliance 


monitoring  in  support  of  the  NAAQS, 
the  network  is  also  intended  to  assist  in 
reporting  of  data  to  the  general  pubUc, 
especially  during  air  pollution  episodes 
and  to  assist  in  the  Sff  planning 
process.  To  these  ends,  additional 
monitoring  and  analysis  requirements 
are  proposed  concerning  the  location  of 
nephelometers  (or  other  continuous 
particulate  matter  measuring  devices)  at 
some  core  monitoring  sites  and  the 
archiving  of  filters  for  possible 
subsequent  analysis  for  subsets  of  the 
PM2J  SLAMS  sites.  Moreover, 
collection  of  meteorological  data  at  core 
SLAMS  sites  (including  background  and 
regional  transport  sites)  are  suggested. 
The  additional  requirements  should 
help  to  further  characterize  the 
composition  and  trends  in  PMjj  and 
better  understand  the  sources  and 
processes  leading  to  elevated  PM2.5 
concentrations.  Because  these  proposed 
revisions  do  not  specifically  reqiiire  the 
chemical  analysis  of  collected  PMjj  or 
PMio  filters,  the  Administrator  would 
welcome  comments  on  this  issue.  In 
particular,  comments  are  solicited  on 
the  need  for  alternative  PM2J 
monitoring  methodologies  and 
additional  monitoring  requirements 
which  might  accompany  the  part  51 
implementation  rules  to  identify  the 
causes  of  detected  PM2 ^  NAAQS 
violations  and  to  assist  in  the 
development  of  PM2.3  emission  control 
strategies. 

While  the  proposed  siting  criteria  and 
network  designs  are  appropriate  for  both 
the  proposed  revisions  to  the  primary 
and  secondary  NAAQS  as  a  whole, 
additional  consideration  must  be  given 
to  air  quality  siuveillance  in  more  rural/ 
remote  areas  to  characterize  fine  particle 
levels  in  order  to  protect  against  broader 
regional  scale  visibility  impairment.  To 
adbieve  the  appropriate  level  of  air 
quality  surveillance  in  such  areas,  EPA 
believes  it  is  important  to  coordinate 
and  integrate  the  background  and 
transport  monitoring  sites  specified  in 
this  notice  with  the  existing  Interagency 
Monitoring  of  Protected  Visual 
Environments  (IMPROVE)  monitors  that 
are  in  place  in  a  number  of  locations 
around  the  country  to  characterize  fine 
particle  levels  and  visibility  in 
mandatory  Federal  Class  I  areas  (e.g., 
certain  national  parks  and  wilderness 
areas).  The  need  for  coordination  and 
integration  of  visibility-oriented 
monitoring  sites  will  increase  when 
EPA  proposes  rules  under  section  169A 
of  the  Act  to  supplement  the  secondary 
NAAQS  in  addn^ing  regional  haze. 
More  detailed  guidance  on  monitoring 
and  assessment  requirements  will  be 
provided  when  those  rules  are        ;     . 


proposed.  This  will  include  details  on 
topics  such  as  monitor  placement, 
monitorii^  methodology,  duration  of 
sampling  and  frequency  of  sampling.  It 
is  anticipated,  however,  that  the  existing 
IMPROVE  network,  together  with  sites 
estabUshed  under  this  proposal,  would 
be  an  integral  part  of  the  network  for 
determining  reasonable  progress  under  a 
regional  haze  program. 

In  the  meantime,  EPA  recommends 
that  States,  in  conjunction  with  EPA 
and  Federal  land  managers,  explore 
opportimities  for  expanding  and 
managing  PM2J  and  visibility 
monitoring  networks  in  most  efficient 
and  effiactive  ways  to  meet  the  collective 
goals  of  these  programs.  To  facilitate 
this,  EPA  has  proposed  changes  in 
Appendix  C  below,  to  allow  use  of 
existing  or  new  IMPROVE  monitoring 
sites  to  meet  the  requirements  for  a 
transport  and/or  background  site  for  the 
proposed  PM2.5  standards.  States  should 
consider  the  feasibility  of  siting  new 
transport/background  and/or  visibility 
monitoring  locations  at  or  near 
mandatory  Federal  Class  I  areas 
currently  without  an  IMPROVE  site  so 
that  such  sites  could  provide  data  to 
characterize  both  fine  particle  levels  and 
visibility  in  or  near  Class  I  areas.  It  is 
EPA's  intent  that  monitoring  conducted 
for  purposes  of  the  PM  primary  and 
secondary  NAAQS  (including 
background  and  transport  sites),  and  for 
visibility  protection  be  undertaken  as 
one  coordinated  national  PM 
monitoring  program,  rather  than  as  a 
number  of  independent  Networks. 

It  is  recognized  by  EPA  as  well  as 
many  outside  groups  including  the 
Clean  Air  Act  Advisory  Committee's 
Subcommittee  on  Ozone,  Particulate 
Matter,  Regional  Haze  Implementation 
Programs  and  the  National  Research 
Council  in  its  1993  report  "Protecting 
Visibility  in  National  Parks  and 
Wilderness  Areas"  that  chemical 
speciation  of  PM  data  would  permit 
development  of  more  effective  control 
strategies  to  better  target  those  sources 
of  emissions  that  are  causing  or 
contributing  to  elevated  levels  of  PM2J 
and  FMio.  Speciation  of  PM2.3  data  can 
also  be  used  to  develop  reliable 
estimates  of  seasonal  and  annual 
average  visibility  conditions. 

Because  of  the  costs  associated  with 
conducting  filter  analysis  on  a  routine 
basis,  this  proposal  only  requires  filters 
to  be  archived  so  they  are  available  for 
analysis  on  ah  as  needed  basis.  The  EPA 
requests  comment,  however,  on  the 
extent  to  which  chemical  speciation 
should  be  conducted.  This  would 
include:  (1)  Whether  specific 
monitoring  sites  should  be  designated 
for  such  analyses;  (2)  the  criteria  to  be 
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used  to  select  sites  for  speciated 
sampling  and  analysis;  (3)  the  extent 
and  frequency  to  which  speciation 
should  be  required  by  EPA  for  at  least 
some  monitoring  stations  and  (4)  the 
need  for  monitoring  methodologies  not 
described  in  this  proposal  whidb  may  be 
needed  to  faciUtate  compositional 
analjrsis.  The  EPA  recognizes  that  there 
is  a  need  for  speciation  and  other 
specialized  monitoring  efforts  which  are 
not  specifically  required  by  this 
proposed  rule.  Accordingly,  EPA  will 
give  these  PM  monitoring  efforts  high 
priority  in  its  section  105  grants 
program .  The  Administrator  solicits 
comment  on  the  appropriate  portion  of 
the  nation's  monitoring  resources  which 
should  be  dedicated  to  speciation  and 
collection  of  sf>ecial  study  data  relative 
to  the  siting  and  collection  of  mass 
measurements  for  purposes  of 
comparisons  to  the  NAAQS  and 
visibility  assessments  at  permanent  and 
.temporary  monitoring  stations.  The 
estimated  cost  for  the  new  PM 
monitoring  program  is  discussed  further 
in  Section  IV.  R.  ^ 

Finally,  in  anticipation  of  a  new 
regional  haze  program  and  associated 
additional  monitoring  requirements, 
EPA  also  requests  conunent  on  ways 
that  the  future  PM  and  IMPROVE 
networks  can  be  coordinated  to 
conserve  resources  and  serve  the  goals 
of  both  the  PM  and  regional  haze 
implementation  program. 

This  proposed  rulemaking  is  taken  in 
conjimction  with  the  proposed  revisions 
to  the  PM  NAAQS  published  elsewhere 
in  today's  Federal  Register  and  pertains 
to  changes  in  the  ambient  air  monitoring 
requirements  for  particulate  matter 
contained  primarily  in  40  CFR  part  58. 
A  new  Federal  Reference  Method  for 
PM2.S,  and  changes  to  the  definition  of 
PMio  measurements  are  proposed  in  a 
new  Appendix  L  and  revisions  to 
Appendix  J  respectively  in  40  CR  part 
50.  The  effective  date  of  these  proposed 
monitoring  regulations  would  be  6 
months  after  the  actual  promulgation 
date.  The  EPA  is  soliciting  comment  on 
all  aspects  of  all  of  the  proposed  rules. 

m.  Proposed  Revisions  to  Fart  53 

A.  Designation  of  Reference  Methods  for 
PM2.S 

The  specifications  for  reference 
methods  for  PM2.S  are  described  in 
Appendix  L  to  part  50,  proposed 
elsewhere  in  this  issue  of  the  Federal 
Register.  The  performance-ba,sed 
specifications  for  the  operational  -  ^^  ' 
aspects  of  a  reference  method  sampler 
allow  various  sampler  manufacturers  to 
design  and  fabricate  different  samplers 
that  would  meet  the  specifications. 


Accordingly,  multiple  PM2.S  referaioe 
methods  are  expected  to  become 
available  from  several  manufacturers,  as 
is  the  case  for  reference  methods  for 
PMio  and  most  gaseous  criteria 
pollutants.  Similarly,  each  refisrence 
method  for  VMz,s,  based  on  a  particular 
sampler,  would  be  formally  designated 
as  such  by  the  EPA  uinder  new 
provisions  added  to  part  53. 

These  new  provisions,  primarily 
contained  in  a  new  subpart  E,  would 
require  that  the  applicant  submit 
information  and  documentation  to 
demonstrate  that  a  candidate  reference 
method  sampler  meets  the  design 
specifications  set  forth  in  Appendix  L  of 
part  50.  The  provisions  would  also 
require  that  the  applicant  carry  out 
specific  tests  to  demonstrate  that  the 
sampler  meets  all  performance 
specifications.  The  nature  of  these  tests 
and  the  requirement  that  they  be  carried 
out  by  the  applicant  rather  than  the  EPA 
is  consistent  with  the  ciurent 
requirements  in  part  53  for  designating 
reference  methods  for  other  criteria 
pollutants. 

Since  the  critical  inlet  and  particle 
size  separation  components  of  the 
sampler  are  specified  by  design,  no 
wind  tunnel  or  aerodynamic 
performance  tests  of  diese  components 
would  be  required.  But  documentation 
would  be  required  to  demonstrate  that 
samplers  to  be  sold  as  reference 
methods  would  be  manufactiued  under 
an  effective  quality  control  system,  such 
as  required  in  an  International 
Organization  for  Standardization  (ISO)  > 
9001 -certified  facility,  or  a  quality 
control  system  otherwise  certified  to 
meet  similar  requirements.  Specific  tests 
would  be  required  to  verify  that  the 
critical  PM23  impact  or  jet  diameter  was 
within  the  design  specifications,  and 
that  the  surface  finish  of  surfaces 
required  to  anodized  meets  the  surface 
finish  specifications.  Also,  a  checklist 
certifying  that  reference  method 
samplers  are  or  will  be  manufactured 
under  an  acceptable  quaUty  assurance 
system  would  have  to  be  completed  by 
an  ISO-certified  or  equivalent  auditor- 
and  submitted  initially  and  annually. 

The  performance  tests  for  reference 
method  samplers  would  focus  on  testing 
of  the  sampler's  operational 
performance  parameters,  the  acctuacy  of 
its  measurement  systems,  its  field 
precision,  and  various  other  sampler 


■  The  ISO  certification  ensures  compliance  to 
international  manufocturing  standaitls  from  the 
design  and  engineering  specincations.  An  ISO 
certification,  or  its  equivalence  for  the 
manufacturing  of  the  reference  samplers  is 
consistent  with  National  Technology  Transfer  and 
Advancement  Act  Section  12(d),  IS  U.S.C  Section 
272  (1996). 


control  functions.  A  comprehensive  test 
procedure  is  proposed  for  testing  a 
representative  candidate  sampler  for 
correct  flow  rate,  flow  rate  regiUation, 
flow  rate  measurement  accuracy, 
ambient  air  temperature  and  barometric 
pressure  measurement  accuracy,  filter 
temperatiue  control  and  mebsurement 
accuracy,  and  sampling  time  accuracy. 
This  test  procedure  would  require  a 
temperature-controlled  environmental 
test  chamber,  a  technique  to  simulate 
reduced  barometric  pressure,  and 
fecilities  to  generate  simulated  solar 
radiation.  Otiier  specific  tests  are 
proposed  to  test  the  sampler's  post- 
sampUng  filter  temperature  control,  leek 
check  procedure,  flow  rate  cut  off 
function,  and  field  operational 
precision.  It  should  be  noted  that  woiic 
to  test  the  feasibility  of  these  proposed 
test  procedures  has  not  been  completed 
at  this  time;  therefore,  some  technical 
changes  to  the  proposed  test  procedures 
may  be  necessary  following  the  resuhs    • 
of  that  work. 

B.  Desigjnation  of  Equivalent  Methods 
forPM2^ 

In  keeping  with  the  EPA's  largely 
performance-based  approach  for 
specification  of  measurement  methods 
for  environmental  pollutants,  provision 
is  also  proposed  for  designating 
equivalent  methods  for  PM23.  These 
provisions  are  contained  in  proposed 
additions  to  subparts  A  and  C  and 
proposed  new  subparts  E  and  F  of  part 
53.  To  minimize  the  number  and  extent 
of  performance  tests  to  which  candidate 
equivalent  methods  would  be  subjected, 
three  classes  of  equivalent  method  are 
proposed  to  be  defined. 

Ine  first  class  (Class  I)  would  include 
PM2  j  methods  based  on  samplers  that 
are  very  similar  to  a  reference  method 
sampler  as  specified  in  appendix  L  to 
part  50.  Class  I  would  primarily  include 
methods  based  on  samplers  whose 
primary  difference  fix>m  reference 
method  samplers  is  one  or  more 
modifications  necessary  to  provide 
capability  for  collection  of  several 
sequential  samples  automatically 
without  intermediate  operator  service. 
Samplers  capable  of  collecting  multiple 
sequential  samples  are  important 
because  the  sampling  schedules 
proposed  in  §  58.13  of  part  58  call  for 
daily  sampling  for  certain  SLAMS.  With 
such  a  requirement,  there  is  an  expected 
need  for  samplers  that  will  permit  the 
collection  of  the  required  daily  samples 
without  the  need  for  an  operator  to  visit 
the  site  on  a  daily  basis  or  for  installing 
multiple  samplers  at  the  site.  (Since  the 
samplers  would  need  to  sample  from 
midnight  to  midnight,  a  minimum  of 
two  single  day  samplers  would  be 
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required  for  full  daily  sampling; 
however,  as  a  practical  matter, 
additional  single  day  samplers  would 
generally  be  needed  at  a  daily 
monitoring  site  to  cover  weekends, 
holidays,  and  personnel  and  schedulii^ 
logistics.)  A  sampler  capable  of 
automatically  collecting  Bve  sequential 
samples  would  permit  twice-weekly 
servicing  of  a  monitoring  site  (assiuning 
sample  Miters  can  be  retrieved  and 
reloaded  on  the  inactive  channels 
without  affocting  the  actively  sampling 
channel). 

Since  the  design  of  sequential 
samplers  is  not  specified  explicitly, 
sampler  manufocturers  would  be  able  to 
design  and  develop  their  own 
techniques  to  provide  for  this  capability. 
Where  the  sequential  sample  technique 
consists  of  relatively  minor  or  simple 
modifications  of  the  reference  method 
sampler,  the  sampler  would  be 
classified  as  a  Class  I  candidate 
equivalent  method.  (Sequential 
samplers  would  also  be  possible  as 
Class  n  or  HI  equivalent  methods.) 

Class  I  equivalent  method  sequential 
samplers  would  have  to  be  tested  to 
make  sure  that  the  modifications 
required  to  provide  for  sequential 
sampling  do  not  significantly 
compromise  sampler  performance. 
However,  because  of  their  similarity  to 
the  reference  method  sampler,  the  only 
additional  test  requirement  for  most 
Class  I  candidate  equivalent  methods — 
in  addition  to  the  tests  and  performance 
requirements  applicable  to  reference 
method  samplers — would  be  a  test  for 
possible  loss  of  PM  in  any  new  or 
modified  components  in  the  sampler 
inlet  upstream  of  the  sample  filter.  This 
additional  test  for  Class  I  samplers  is  set 
forth  in  the  proposed  new  Subpart  E,. 
along  with  the  tests  for  reference 
method  samplers. 

Class  n  equivalent  methods  would 
include  all  other  PMxs  methods  that  are 
based  on  a  24-hour  integrated  filter 
sample  which  is  subjected  to 
subsequent  moisture  equilibration  and 
gravimetric  mass  analysis,  but  with  an 
associated  sampler  having  substantial 
deviations  from  the  design  or 
performance  specifications  for  reference 
method  samplers.  These  samplers  may 
have  a  different  inlet,  a  different  particle 
size  separator,  a  difiiarent  voliunetric 
flow  rate,  a  different  filter  or  filter  fece 
velocity,  or  other  significant  differences. 
More  extensive  performance  testing 
would  be  required  for  designation  of 
Class  n  candidate  equivalent  methods, 
with  various  tests  required  depending 
on  the  nature  and  extent  of  the 
differences  between  the  candidate 
sampler  and  specified  reference  method 
samplers.  These  tests  include  a  full 


wind  tunnel  evaluation,  a  wind  timnel 
inlet  aspiration  test,  a  static  fractionator 
test,  a  fractionator  loading  test,  and  a 
volatiUty  test.  The  tests  and  their 
specific  applicability  to  various  types  of 
candidate  Class  II  equivalent  method 
samplers  are  set  forth  in  proposed  new 
subpart  F. 

Finally,  Class  III  equivalent  methods 
would  include  any  candidate  PMjj 
methods  that  could  not  qualify  as  Class 
I  or  Class  Q.  This  class  would  include 
any  fiher-based  integrated  sampling 
method  having  othw  than  a  24-hour 
PMzj  sampfe  collection  interval    . 
followed  by  moisture  equilibration  and 
gravimetric  mass.  More  impwtantly, 
class  m  would  also  include  filter-based 
continuous  or  semi-continuous 
methods,  such  as  beta  attenuati<m 
instruments,  harmonic  oscillating 
element  instruments,  and  other 
complete  in  situ  monitor  types,  as  well 
as  non-filter^basad  methods  such  as 
nephelometry  or  other  optical 
instruments. 

The  testing  requirements  for 
designation  of  Class  QI  candidate 
methods  would  be  the  most  stringent, 
since  quantitative  comparability  to  the 
reference  method  would  have  to  be 
shown  under  various  potential  particle 
size  distributions  and  aerosol 
composition.  However,  because  of  the 
variety  of  measurement  principles  and 
types  of  methods  possible  for  Class  m 
candidate  equivalent  methods,  the  test 
requirements  would  have  to  be 
individually  selected  or  specifically 
designed  or  adapted  for  each  such  type 
of  method.  Therefore,  the  EPA  believes 
that  it  is  not  practical  to  attempt  to 
develop  and  explicitly  describe  the  test 
procedures  and  performance 
requirements  for  all  of  these  potential 
Class  in  methods  a  priori.  Rather,  it  is 
proposed  that  the  test  procedures  and 
performance  requirements  applicable  to 
specific  Class  III  candidate  methods 
would  be  determined  by  the  EPA  on  a 
case-by-case  basis  upon  request,  in 
connection  with  eaoi  proposed  or 
anticipated  application  for  a  Class  m 
equivalent  method  determination.  In 
this  regard,  the  EPA  is  interested  in 
receiving  comments  pertinent  to  the 
nature  and  extent  of  tests  that  would  be 
appropriate  and  effectual  in  determining 
the  performance  of  various  types  of 
Class  III  candidate  equivalent  methods 
relative  to  the  performance  of  reference 
methods  for  PM2^. 

All  classes  of  candidate  equivalent 
methods  would  have  to  be  field-tested 
to  determine  their  comparability  to 
measurements  obtained  with  collocated 
reference  methods.  For  Classes  I  and  11, 
these  collocated  field  test  requirements 
are  specified  explicitly  in  Subpart  C. 


which  is  proposed  to  be  revised  to 
include  the  specific  requirements  fw 
PM2J  candidate  equivalent  methods. 
The  proposed  requirements  for  PMij 
methods  are  generally  patterned  after 
the  existing  requirements  for  PMio' 
candidate  methods. 

However,  because  of  the  need  for 
greater  measurement  precision  for 
PMzj,  the  comparability  specifications, 
siunmarized  in  Table  C-4,  are  somewhat 
more  stringent  than  those  previously 
established  for  PMio.  Also,  for  Class  U 
candidate  equivalent  methods — where 
two  different  test  sites  are  required — 
more  definitive  specifications  are 
proposed  for  the  tests  sites  in  terms  of 
the  PMi2j  to  PMio  measurement  ratio  for 
the  test  samples.  This  is  necessary 
because  experience  with  PMio 
measurements  has  indicated  that  PM 
meesurements  made  with  dissimilar 
samplers  are  often  considerably  affected 
by  differences  in  the  "character"  of  the 
PM  at  different  monitoring  sites,  as 
represented  by  differences  in  particle 
size  distribution,  composition,  density, 
humidity,  and  other  factore.  For 
purposes  of  the  comparabifity  test,  the 
diaracter  of  the  PM  at  each  test  site  is 
represented  by  the  measured  PM23  to 
PMio  ratio,  which  must  be  greater  than 
0.75  for  one  site  and  less  than  0.40  at 
the  other  site.  (More  definitive  tests  of 
PM  character  at  the  test  site  are  deemed 
too  difficult  or  cosUy  to  carry  out  for 
purposes  of  the  comparability  test.) 
Insuring  comparability  to  reference 
method  measurements  at  sites  having 
profoundly  diSarent  character  of  PM  is 
critically  important  for  Class  II  (and 
Class  m)  candidate  equivalent  methods. 
Note,  however,  that  the  PMjj  to  PMio 
ratio  requirement  does  not  apply  to 
testing  of  Class  I  candidate  methods, 
where  only  one  test  site  is  required. 

C.  Quality  Assurance 

Acciuate  measurement  of  ambient 
particulate  matter  concentrations  is 
severely  hampered  by  the  impracticality 
of  providing  PM  concentration 
standards  for  field  (or  even  laboratory) 
testing  of  ambient  samplers  or  monitora. 
Therefore,  it  is  necessary  to  rely  on  a 
specific,  well-defined  reference  method, 
uniformity  of  reference  method  devices 
and  procedures,  and  continual 
assessment  of  bias  and  operating 
precision.  For  the  purposes  of  this 
regulation,  PM2  5  concentration 
measurements  would  be  referenced  to 
measurements  made  with  a  reference 
method  sampler  in  accordance  with  the 
reference  method  as  specified  in 
Appendix  L  of  part  50  of  this  chapter. 
Monitoring  for  PM2.5  requires  greater 
attention  to  achieving  data  of  high 
quality,  with  minimal  imprecision  and 
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relative  error.  These  higher  quality 
monitoring  data  are  essential  to  reduce 
the  chance  that  PMzj  measurements 
would  potentially  cause  un^istified 
health  risk  to  the  population,  when 
measurements  imderestimate  true 
concentrations,  or  unnecessary  control 
requirements,  when  measurements 
overestimate  the  true  concentrations. 

To  meet  a  data  quality  objective  of 
±15%  precision  for  ambient  PMzj 
attainment  measurements,  enhanced 
[uality  assurance  would  be  required  in 

1  areas  relating  to  sampler 
performance  including  sampler 
manufacturing  and  sampler  operation. 
This  is  especially  important  because  a 
refarence  method  sampler  is  proposed 
to  be  used  to  audit  otbar  field  monitors, 
as  described  later. 

Etosignated  refsrmice  and  equivalent 
method  samplers  and  monitors  would 
be  required  to  be  manufactured  in  a 
manufacturing  facility  that  is  eithw  (1) 
an  ISO  9001-registered  manufacturing 
facility,  with  registration  maintained 
continuously,  or  (2)  a  facility  that  can  be 
demonstrated,  on  the  basis  of 
information  submitted  to  the  EPA,  to  be 
operated  according  to  an.EPA-approved 
and  periodically  audited  quality  system 
which  meets,  to  the  extent  appropriate, 
the  same  general  requirements  as  for  an 
ISO-registered  facility.  (This 
requirement  is  refarred  to  in  this 
document  as  an  ISO-registered  facility, 
regardless  of  the  procedure  taken  for 
EPA  approval.) 

In  addition  to  the  ISO  registration  (or 
equivalent)  requirement,  a  quality 
assiuance  manufacturing  checUist 
would  have  to  be  submitted  annually 
attesting  that  the  appropriate  quality 
assurance  procedures  are  routhiely 
implemented  in  the  manufacturing  of 
samplers  sold  as  reference  or  equivalent 
method  samplers.  This  check  list  woidd 
have  to  be  signed  by  an  ISO-certified 
auditor  or  by  an  auditor  who,  based  on 
information  submitted  to  the  EPA, 
meets  the  same  general  reqiurements  as 
provided  for  ISO-certified  auditors. 
(Similarly,  an  auditor  approved  by  EPA 
through  either  mechanism  is  referred  to 
in  this  document  as  an  ISO-certified 
auditor.)  This  requirement  allows  for 
the  demonstration  of  consistency  in 
production  and  sustained  uniformity  in 
design  and  operation.  Further,  all 
testing  related  to  an  appUcation  fat  a 
reference  or  equivalent  method 
determination  imder  part  53  would  have 
to  be  carried  out  in  accordance  with  ISO 
9001  and  ANSI/ASQC  E4  standards. 

It  is  believed  that  these  requirements 
are  necessary  to  insure  that  all  samplers 
or  analyzers  sold  as  refarmce  or 
equivalent  methods  are  manufactured  to 
the  high  standard  required  to  achieve 


the  needed  data  quality.  These 
procedures  are  in  keeping  with  the 
developing  international  standards  for 
manufacturing  in  this  and  other 
industries.  However,  comments  on  the 
appropriateness  and  impact  of  these 
proposed  requirements  are  solicited. 
While  these  requirements  are  currenUy 
proposed  to  apply  only  to  the 
manufacture  of  PMij  monitors, 
extending  these  requirements  to  the 
manufacture  of  PMio  monitors  and 
possibly  other  types  of  SLAMS  monitors 
will  likely  be  considered  at  a  later  time. 
A  new  operational  requirement  would 
also  have  to  be  met  by  each  PMzj 
sampler  or  monitor  to  retain  its 
designation  as  a  reference  or  equivalent 
method.  Each  user  agency  opwating  a 
SLAMS  site  would  be  required  to  obtain  • 
at  least  6  collocated  measurements 
(audits)  per  year  with  a  reference 
method  "audit"  sampler  for  each 
routinely  operating  PMij  monitor.  The 
data  obtained  from  diese  collocated 
audits  would  be  used  to  determine  a 
national  netivoriiL  integrated  operating 
precision  and  relative  accurai^ 
performance  indicator  for  each 
designated  method.  A  PMij  monitoring 
method  that  fails  to  meet  the  specified 
limits  for  this  performance  indicator 
would  be  subject  to  possible 
cancellation  of  its  reference  or 
equivalent  method  designation  imder 
the  provisions  of  §  53.11.  For  more 
information  on  this  provision,  see 
section  6  of  proposed  revisions  to 
Appendix  A  of  part  58  and  its 
associated  preamble,  set  forth  elsewhere 
in  this  Federal  Regiater. 

D.  Other  Changes 

A  number  of  other  relatively  minor 
technical  changes  are  proposed  to 
Appendix  A,  some  of  which  afiiect 
designation  of  reference  or  equivalMit 
methods  for  other  criteria  pollutants  as 
well  as  for  PM^s-  These  changes  include 
new  definitions  and  clarifications  of 
existing  definitions  in  §  53.1; 
clarifications  of  the  reference  and 
equivalent  method  designation 
requirements  for  methods  for  all 
pollutants,  including  the  Aevr  classes  of 
equivalent  methods  for  PM2^  and  a  new 
table  simunarizing  all  the  designation 
requirements;  and  updating  of  the  name 
of  the  EPA  laboratory  to  whidi 
applications  are  to  be  sent  Additicmal 
dianges  include  proposed  clarifications 
of  the  content  of  information  required  in 
submitted  applications  regarding  the 
candidate  method  test  data, 
manufacturing  quality  assurance 
system,  and  product  warranty,  and  the 
content  required  in  the  operation  or 
instruction  manual  associated  with  a 
candidate  method  sampler  or  analyzer. 


Also,  because  of  the  increa«ng 
complexity  of  anticipated  candidate 
methods  for  all  criteria  pollutants,  an 
increase  in  the  EPA's  time  limit  for 
processing  applications  for  reference 
and  equi^^ent  methods,  from  75  to  120 
days,  is  proposed.  Finally ,'it  is  proposed 
(imder  §  53.4)  that  applicants  for  a  PMu 
reference  or  equivalent  method 
deterfDination  be  required  to  provide  a 
sampler  or  analyzer  that  is 
representative  of  the  one  associated 
with  the  candidate  method  for 
inspection  and  possible  testing  by  the 
EPA  in  connection  with  processing  of 
the  application. 

IV.  Discussion  ofPropowJ  Kevisioiis  to 
Part  98 

A.  Section  53.1 — Definitions 

The  revisions  proposed  today  would 
revise  the  definition  of  the  term 
traceable  and  add  definitions  of  the 
terms  Consolidated  Metiopolitan 
Statistical  Area  (CMSA),  core  SLAMS, 
equivalent  methods.  Metropolitan 
Statistical  Area  (MSA),  monitoring 
planning  area  (MP A),  monitering  plan. 
PM2.5,  Primary  Metropolitan  Statistical 
Area  (PMSA),  population-oriented, 
reference  method,  SAZ  (SAZ),  SPM  fine 
monitors,  and  Annual  State  MonitcHing 
Report. 

B.  Section  58. 13 — Operating  Schedule 

1.  PMio  Sampling.  The  current 
operating  schedule  for  PMio  is  based 
primarily  on  an  analysis  of  the  ratio  of 
measured  PMio  concentrations  to  the 
controlling  PMio  standard.  Depending 
up>on  the  ratio,  the  sampling  frequency 
is  either  every  day,  every  other  day,  or 
every  sixth  day.  The  proposed  operating 
schedule  would  reduce  the  sampling 
fremiency  at  all  PMio  sites  to  once  every 
sixu  day. 

The  Administrator  has  proposed  a 
new  24-hr  PMio  standard  based  on  the 
98th  percentile  \i^ich  ofiiere  a  more 
stable  statistical  form.  She  has  also 
solicited  comment  on  the  need  to  retain 
any  24-hour  PMio  standard.  Unlike  the 
current  24-hr  PMio  standard,  the 
proposed  standard,  if  adopted,  would 
not  place  emphasis  on  the  most  extreme 
24-hr  concentrations,  especially  in  areas 
influenced  by  fugitive  dust. 
Furthermore,  more  emphasis  for  control 
requiranoits  is  anticipated  to  be  placed 
on  annual  average  conomtrations  and 
fewer  nonattainment  areas  (i.e.  violati<m 
areas)  are  expected  to  be  based  on  peak 
daily  concentrations.  Consequoitly,  1  in 
6  day  sampling  should  be  sufficient  to- 
support  the  new  I^io  NAAQS  and  a 
less  dense  monitoring  network  would 
also  be  needed.  Comments  are  solicited 
on  the  appropriate  sampling  schedules 
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for  PMio  sites  if  the  24-hour  NAAQS  for 
PMio  is  retained. 

2.  PMzs  Sampling.  Core  PM2  s  SLAMS 
(including  NAMS  and  Core  SLAMS 
collocated  at  PAMS  sites)  would  be 
required  to  sample  every  day,  unless  an 
exception  is  approved  by  EPA  during 
established  seasons  of  low  PM  pollution 
during  which  time  a  minimum  of  once 
in  6  (teys  sampling  would  be  permitted. 
Non-core  SLAMS  sites  would  generally 
be  required  to  sample  a  minimum  of 
once  every  sixth  day,  although  episodic 
or  seasonal  sampling  could  also  be 
possible  (e.g.,  in  areas  where  significant 
violations  of  the  24-hour  NAAQS  are  ' 
expected  or  at  sites  heavily  influenced 
by  regional  transportjor  episodic 
conditions).  Special  purpose  monitors, 
however,  may  sample  on  any  sampling 
schedule. 

There  is  currently  very  little  PMxs 
measurement  data.  New  networks  must 
be  established  as  expeditiously  as 
possible  to  help  characterize  the  nature 
and  extent  of  PMaj  ambient  air  quality 
nationwide.  Daily  sampling  for  PM2.5  is 
especially  important  during  the  first  few 
years  of  the  hew  PMxs  monitoring 
program  to  aUow  for  the  collection  of 
complete  sets  of  data  in  order  to  help 
with  identifying  temporal  patterns  and 
to  understand  the  episodic  behavior  of 
fine  particles. 

Although  daily  sampling  with  manual 
methods  is  labor  intensive  due  to  site 
visits  and  filter  equiUbration  and 
weighing,  semi-autiHnatic  sequential 
samplers  are  anticipated  to  be 
approvable  as  class  I  equivalent 
samplers  (under  the  provisions  of  Part 
53)  which  will  simplify  the  data 
collection  process.  The  EPA  solicits 
comments  on  the  need  to  extend  the 
start  date  for  a  requirement  to  perform 
everyday  sampling  until  the  time  when 
Class  I  equivalent  samplers  have  been 
approved  by  the  Agency. 

m  addition,  alternative  PMij 
operating  schedules  which  combine 
intermittent  sampling  with  the  use  of 
acceptable  continuous  fine  particle 
samplers  are  approvable  at  some  core 
sites.  This  alternative  is  intended  to  give 
the  States  additional  flexibility  in 
designing  their  PM2  j  monitoring 
networks  and  to  permit  data  hova 
continuous  instruments  to  be 
telemetered.  This  would  facilitate 
public  reporting  of  fine  particle 
concentrations,  allow  air  pollution 
alerts  to  be  issued  and  episodic  controls 
to  be  implemented  (as  currently  done  in 
woodburning  areas  for  PMio). 
Fuitfammore.  this  would  permit 
monitoring  agencies  to  take  advantage  of 
new  and  improved  monitoring 
technologies  that  should  become 
available  during  the  first  few  years 


following  the  promulgation.  As 
proposed,  applicability  of  the         .  >^ 
alternative  depends  on  population  size 
of  the  monitoring  area  and  PM2J  air 
quality  status. 

After  the  initial  3  years  of  PM2.S  data 
collection  and  after  characterization  of 
PM2  5  levels,  determination  of  violation 
areas  and  development  of  State 
Implementation  Plans),  reductions  in 
the  fiequency  of  PM2.3  sampling  may  be 
appropriate.  The  EPA  welcomes 
comments  on  the  need  for  continued 
long-term  monitoring  with  reference  or 
equivalent  samplers  on  an  every  day 
schedule  at  some  or  all  monitoring 
stations  and  on  the  appropriateness  of 
the  criteria  for  allowing  alternative 
schedules. 

"C.  Section  5^.14 — Special  Purpose 
Monitors 

Special  purpose  monitoring  is  needed 
to  help  identify  potential  problems,  to 
help  define  boundaries  of  problem 
areas,  to  better  define  temporal  (e.g., 
diurnal)  patterns,  to  determine  the 
spatial  scale  of  high  concentration  areas, 
and  to  help  characterize  the  chemical 
composition  of  PM  (using  alternative 
samplers  and  supplemental  analyzers), 
especially  on  high  concentration  days  or 
during  special  studies.  Special  purpose 
monitors  are  an  important  part  of  the 
overall  PM  monitoring  program,  and 
sufficient  EPA  and  State  resources  must 
be  allocated  for  their  use. 

Today's  revisions  propose  that  special 
purpose  PM2.S  iand  PMto  monitors  may 
sample  with  any  measurement  method 
on  any  sampUng  schedule.  However,  the 
data  from  SPM's  would  not  be  used  for 
attainment/nonattainment  designations 
if  the  monitoring  method  is  not  a 
reference  or  equivalent  method  or  does 
not  meet  the  requirements  of  Section  2.4 
of  Appendix  C  of  Part  58.  Moreovw.  in 
order  to  encoiu^ge  the  deployment  of 
SPM's,  today's  revisions  propose  that 
nonattainment  designations  will  not  be 
based  on  data  produced  at  an  SPM  site 
with  any  monitoring  method  for  a 
period  of  3  years  following  the 
promulgation  date  of  the  NAAQS. 

The  rationale  for  this  concept  is  based 
on  the  need  for  to  encourage  building 
from  "ground  zero"  a  monitoring 
infrastructure.  Such  an  infrastructure  is 
needed  because  of  the  complexity  of  the 
PMjj  problem  and  the  relative  paucity 
of  PMz5  data  to  determine  where 
problem  areas  lie,  and  the  lack  of 
information  about  sources  and 
formation  of  aerosols  in  particular  areas. 
The  requirements  for  the  NAMS, 
minimum  core  SLAMS,  and  minimum 
additional  SLAMS  sites,  described  in 
this  notice,  are  designed  to  provide 
much  of  the  information  needed  to 


merely  define  the  location  of  prd)lem 
areas. 

There  is  a  need,  however,  to  look 
beyond  this  minimal  network  to  create 
an  "optimal"  network  that  would  gather 
air  quality  data  over  a  wider  geographic 
area.  The  optimal  network  would 
consist  of  SLAMS  monitors  in  addition 
to  the  required  minimums  and  also 
SPM's.  There  are  several  reasons  for  a 
moratoriiun  on  regulatory  use  of  data 
from  the  during  the  firat  3  yeare 
following  promulgation  of  the  NAAQS: 

(1)  SPM  data  have  historically 
supplemented  the  SLAMS  network  to 
provide  the  States  with  a  flexible 
monitoring  program.  Although  the  3PM 
monitoring  does  not  have  to  use 
reference  or  equivalent  monitors,  the 
States  tend  to  use  these  monitors  for 
data  collection.  And  although  SPM  data 
are  not  required  to  be  submitted  to  EPA, 
the  States  tend  to  enter  all  such  data 
into  the  AIRS  data  base.  Because  of  the 
paucity  of  PM2J  data,  we  want  to 
encourage  both  the  collection — with 
reference  or  equivalent  monitors — and 
the  rep<Mling  of  as  much  new  PM2.5  data 
as  possible.  This  includes  SPM  data. 

(2)  There  is  a  general  reluctance     , 
among  State  and  local  governments  and 
businesses  to  monitor  ambient  air 
quality  beyond  those  minimum 
requirements  contained  in  regulations 
promulgated  by  the  Environmental 
Protection  Agency  (EPA)  in  the  Code  of 
Federal  Regulations  at  Part  58.  The 
reluctance  is  based  in  part  on  the  fact 
that  areas  have  historically  been 
designated  to  nonattaiiunent  where 
monitoring  shows  violations  of  the 
NAAQS  and  then  classified  according  to 
the  seriousness  of  the  air  pollution 
problem.  Currentiy,  such  a 
nonattainment  designation  and 
classification  automatically  trigger  the   . 
State  implementation  attainment 
planning  and  demonstration 
requirements,  potential  stationary  and 
mobile  source  emission  controls, 
nonattainment  new  source  review  for 
sources  wanting  to  locate  or  expand  in 
the  new  nonattainment  area,  and 
possibly  additional  requirements 
relating  to  nonattainment  of  the 
NAAQS.  Thus,  to  many  affected  parties, 
the  current  regulatory  system  results  in 
a  disincentive  for  detecting  violations. 

(3)  The  EPA  is  evaluating  a  ccmcept 
involving  the  identification  of  areas  that 
have  measured  or  modeled  violations 
and  subsequent  identification  ef  other 
areas  whose  emissions  contribute  to 
those  violations.  The  new  required 
PM2.2  monitoring  network,  however, 
may  be  insufficient  to  determine  all 
such  violation  areas  and  contributing 
areas,  and  therefore  additional  monitors 
may  be  desirable.  Ambient  air    , 
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nKHiitoring  will  play  an  important  and 
expanded  role  in  defining  violating  and 
contributing  areas;  with  a  moratorium 
on  the  regulatory  use  cf  SPM  data. 
States  and  businesses  would  have  an 
additional  incentive  to  monitor  for  data 
to  more  acciuately  detwmine  the  extent 
of  these  areas. 

(4)  During  die  initial  stages  of 
development  of  a  new  PMu  network, 
there  is  a  greata*  need  for  experimental 
sampling — to  move  samplers  around,  to 
sample  for  short  periods  of  time,  and  to 
utilize  diffarent  methods.  Incomplete 
data  sets  may  not  be  fiilly  represmitative 
of  local  air  quality.  For  these  and  other 
similar  reasons,  there  is  a  need  for  a 
pilot  network  that  would  not  be 
subfected  to  the  same  rules  as  the  full 
SLAMS  network. 

(5)  Finally,  collecting  data  at  a 
number  of  sites  beyond  either  the 
minimum  or  optimal  mmiber  proposed 
in  these  regulations  would  support 
modeling  studies  to  better  define 
pollution  problems,  identification  of 
potential  pollution  problems  for 
enhanced  air  management  programs,  the 
design  and  implementation  of  episodic 
control  plans  to  micourage  quick 
response  actions  for  volimtary  emission 
reduction  measures  to  lower  pollution 
and  thereby  possibly  avoiding 
nonattainment  or  "biunp-ups",  and  to 
measure  progress  toward  attainment  by 
relating  air  quality  to  population. 

The  system  of  SPM  s  would  at  first 
not  be  part  of  the  full  required  or  even 
the  "optimal"  network.  To  provide  the 
best  kind  of  information,  EPA  believes 
that  properly  sited  Federal  Reference  or 
Equivalent  Methods  be  used  for  these 
SPM  efforts  in  order  to  collect 
technically  credible  data.  The  EPA  also 
believes  that  data  firom  those  efforts  be 
reported  to  AIRS  so  that  they  are 
generally  availdile  to  the  public  at  large 
and  to  those  who  need  them  for 
understanding  the  nature  of  the  oroblem 
and  for  developing  solutions  ana         .  ^ 
control  strategies. 

In  proposing  a  3-y6ar  moratoriimi  on 
the  regulatory  use  of  SPM  data.  EPA  is 
trying  to  establish  an  incentive  for 
States  to  engage  in  this  additional  SI^ 
monitoring  using  properly  sited  Federal, 
Reference  or  Equivalent  Monitors.  The 
data  firom  these  SPM's  would 
supplement  the  data  collected  by 
SLAMS  sites.  Although  the  SPM  data 
•  would  be  exempt  firom  regulatory  use 
during  the  3-year  moratorium,  they 
would  nevertheless  be  evaluated  by  the 
State  during  its  aimual  SLAMS  network 
review.  A  notice  of  NAAQS  violations 
resulting  from  PM  SPM"s  should  be 
reported  to  EPA,  such  high 
concentrations  should  be  evaluated  by 
the  State  in  the  design  of  its  overall 


SLAMS  network  and  considered  by  EPA 
in  its  review  and  approval  of  the  State"s 
monitoring  plan.  Tlierefore,  during  the 
first  3  years,  the  SPM  data  would  still 
play  an  important  role  in  the  regulatory 
process.  After  the  proposed  3-year 
exemption  period,  SPM  locations 
should  be  considered  as  fx)tential 
SLAMS  in  the  State's  development  and 
subsequent  EPA  reviewal  process  of 
their  monitoring  plan  network,  if  the 
sites  record  high  concentrations  which 
indicate  potential  violations  of  the  PM 
NAAQS  (for  either  PMio  or  PMu)  and 
have  been  operating  for  at  least  6 
months. 

The  EPA  could  have  taken  a  diSiarent 
approach  to  this  problem  and  not . 
propose  a  moratorium  on  the  regulatory 
use  of  data  from  the  SPM  sites.  States 
would  still  be  able  to  deploy  SPM 
monitors  in  ways  to  avoid  legal 
consequences  if  an  exceedance  of  the 
NAAQS  were  found.  For  instance,  any 
State  may  use  non-reference  or  non- 
equivalent  methods,  which  do  not  meet 
EPA  specifications.  Any  State  could  nte 
monitors  so  that  they  do  not  meet  EPA 
siting  critnia.  Such  monitoring  would 
avoid  the  above-described  legal 
entanglements  associated  with  any 
NAAQS  exceedances,  because  the  data 
collected  would  not,  under  current  EPA 
regulations,  be  valid  for  use  in 
comparison  to  the  NAAQS.  Moreover, 
any  State  could  simply  not  submit  the 
SPM  daU  to  EPA. 

The  approach  described  in  the  above 
paragraph,  however,  does  have  major 
disadvantages.  For  instance,  an 
approach  that  uses  unacceptable 
monitcvs  or  siting  would  result  in  data 
that — even  if  close  to  being 
representative  of  the  area  or  what  a 
properly  sited  acceptable  monitor 
would  measure,  would  still  be  clouded 
with  questions  regarding  its  accuracy  or 
precision,  which  would  limit  their  value 
in  die  kinds  of  analyses  menticmed 
above.  In  the  case  of  data  simply  not 
submitted  to  EPA,  data  would  not  be 
available  to  either  other  States  that 
would  be  wwking  on  development  of  a 
solutitm  to  the  PM-fine  problem,  or, 
more  important,  to  the  public  at  large  so 
that  they  could  be  aware  if  there  really 
are  problems  detected  by  the  monitor. 

In  light  of  these  concerns,  EPA's 
proposal  is  an  attempt  to  take  a  more 
straightforward  appnMch,  which  will 
encoiuage  collection  of  additional  data 
that  is 'technically  credible  and  publicly 
available,  and  therefore  address  the 
Act's  mandate  fcH'  EPA  to  take  the  lead 
in  this  matter,  as  foimd  in  secticn 
103(c). 


D.  Section  58.15— PMu  NAAQS  Eligible 
Monitors 

This  new  section  is  proposed  to 
define  the  PM2J  monitors  eligible  for 
use  in  determining  compliance  with  the 
PM2J  annual  and  24-hour  NAAQS.  The 
EPA  proposes  that  States  identify  on 
EPA's  AIRS  monitoring  site  file,  all 
PMzj  sites  eligible  for  both  annual 
NAAQS  comparisons  and  24-hour 
comparisons  and  those  only  eligible  for 
24-bour  (daily)  comparisons.  The  former 
sites  are  intended  to  be  population 
oriented  spatial  averaging  sites  and  the 
latter  are  intended  to  represent 
population-oriented  "hot  spot" 
locations.  The  reasons  for  the  different 
types  of  monitors  are  discussed  in  the 
preamble  to  40  CFR  part  SO. 

E.  Section  58.20— Air  Quality 
Surveillance:  Plan  Content 

The  revisions  proposed  today  would 
require  States  to  submit  a  PM 
monitoring  plan  to  the  Regional 
Administrator  within  6  months  of  the 
efiiective  date  promulgaticm.  The 
monitoring  plan  would  describe  the  PM 
monitoring  strategy  based  on  the  use  of 
SLAMS  (including  NAMS  and  PAMS) 
and  SPIA'B  for  PMio  and  PM^s;  describe 
the  phase-in  of  PMu  monitors  and 
changes  in  the  existing  PMw  monitcmng 
program;  describe  monitoring  objectives 
and  scales  of  representativoiess  to 
facilitate  subsequent  interpretation  of 
data;  define  sampling  schedules;  denote 
sites  intended  for  comparistm  to  the  PM 
NAAQS;  and  define  the  m<nutoriiig 
planning  areas  (MPA's)  and  SAZ's 
(SAZ's)  within  the  State.  It  should  also 
refnence  the  revised  quality  assurance 
plam  which  is  required  by  Appendix  A 
to  Part  58.  In  regard  to  the  use  of  air 
quality  data  for  making  comparisons  to 
Uie  NAAQS  and  other  SIP  related 
purposes,  the  monitoring  plan  shall  also 
describe  the  SPM's  whose  data  the  State 
intends  to  use  for  SIP  purposes.  The 
monitoring  plan  must  also  provide  for 
an  aimual  review  for  terminati(m, 
relocations,  or  establishment  of  new 
SLAMS  (V  core  SLAMS. 

F.  Section  58.23— Monitoring  Network 
Completion 

Under  the  revisicms  proposed  today, 
the  PM  networks  would  be  expected  to 
be  omipleted  within  3  years  of  the 
effective  date  of  promulgation.  While 
new  FM2.S  networks  are  developed, 
existing  I^io  networks  should  be 
considered  for  reductions  consistent 
with  the  goals  stated  in  the  background 
section  euiier.  For  PMij,  a  3-yeer 
phase-in  would  be  used.  The  proposed 
schedule  for  deployment  of  new 
required  PM2^  monitors  is  described 
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here.  Diiring  the  first  year,  a  minimum 
of  one  monitoring  planning  area  per 
State  would  be  required  to  have  core 
PMaj  SLAMS.  This  area  would  be 
selected  by  the  State  according  to  the 
likelihood  of  observing  high  PMzs 
concentrations  and  according  to  the  size 
of  the  affected  papulation.  In  addition, 
one  PMjj  site  would  be  collocated  at 
one  site  in  each  of  the  PAMS  areas. 
During  the  second  year,  all  other  core 
population-oriented  PMzj  SLAMS,  and 
all  core  background  and  transport  sites, 
must  be  fully  operational.  During  the 
third  year,  any  additional  required  PM2 j 
(non-core)  aJ^MS  must  be  fully 
deployed  and  all  MAMS  sites  must  be 
selected  firom  core  SLAMS  and 
proposed  to  EPA  for  approval. 

G.  Section  58.25 — System  Modification 

No  dianges  to  the  regulatory  language 
are  proposed  to  §  58.25;  however,  under 
the  revisions  proposed  today,  the 
annual  system  modifications  review 
must  include  changes  to  PM2J  site 
designations  (e.g.,  NAAQS  comparison 
sites),  the  number  or  boundaries  of 
monitoring  planning  areas  andJat 
SAZ's. 

H.  Section  58.2&— Annual  State 
Monitoring  Report 

Under  the  current  regulations.  States 
are  required  to  submit  an  annual 
SLAMS  data  summary  report  Under 
today's  proposed  revisions,  this  report 
shall  be  expanded  to  include  additional 
information.  First,  the  new  State 
Monitoring  report  shall  describe  the 
proposed  changes  to  the  State's 
MonitCHing  Plan,  as  defined  in  §  58.20. 
It  shall  include  a  new  brief  narrative 
report  to  describe  the  findings  of  the 
annual  SLAMS  network  review, 
reflecting  within  year  and  proposed 
changes  to  the  State  air  quality 
surveillance  system,  and  to  provide 
information  on  PM  SPM's  and  other  PM 
sites  described  in  the  monitoring  plan 
regardless  of  whether  data  firom  the 
stations  are  submitted  to  EPA  (including 
number  of  monitoring  stations;  general 
locations;  monitoring  objective;  scale  of 
measurement;  and  appropriate 
concentration  statistics  to  characterize 
PM  air  quality  such  as  number  of 
measurwnents,  averaging  time,  and 
maxim imi,  minimum,  and  average 
concentration).  The  latter  is  needed  for 
EPA  to  ensure  that  a  proper  mix  of 
permanent  and  temporary  monitoring 
locations  are  used,  that  populated  areas 
throughout  the  nation  are  monitored, 
and  to  provide  needed  flexibility  in  the 
State  monitoring  program.  The  content 
of  this  brief  report  shall  be  in 
accordance  with  EPA  guidance,  and  will 


be  available  at  the  time  of  promulgation 
of  the  final  Part  58  rule. 

Next,  States  would  be  required  to 
describe  the  proposed  changes  to 
existing  PM  networks.  Proposed 
changes  to  the  existing  networks  may 
include  modifications  to  the  number, 
size,  or  boundaries  of  Monitoring 
Planning  Areas  or  SAZ's,  number  and 
location  of  PM  SLAMS;  number  or 
location  of  core  PM2  5  SLAMS; 
altmnative  sampling  frequencies 
proposed  for  PM2 ^  SLAMS  (including 
core  PMzj  SLAMS  and  PM2.3  NAMS); 
core  PM2J  SLAMS  to  be  designated 
PMxs  NAMS;  and  PM  SLAMS  to  be 
designated  PM  NAMS.  SLAMS  with 
NAA(^  violations  should  be  considered 
to  become  new  or  replacement  core 
sites,  and  SPM's  with  NAAQS 
violations  could  become  part  of  the 
SLAMS  network.  The  proposed  changes 
should  be  developed  in  close 
consultation  with  the  apprc^riate  EPA 
Regional  Office  and  submitted  to  the 
appropriate  Regional  Office  for    . 
approval.  The  portion  of  the  plan 
potaining  to  NAMS  would  be 
submitted  to  the  Administrator  (through 
the  appropriate  Regional  Office). 

FiiuQly,  as  a  continuation  of  current 
regulations,  the  States  shall  be  required 
to  submit  the  Aimual  SLAMS  summary 
report  and  to  certify  to  the 
Administrator  that  the  SLAMS  data 
submitted  are  accurate  and  in 
conformance  with  applicable  Part  58 
requirements.  Under  the  revisions 
proposed  today.  States  would  also  be 
required  to  submit  aiuual  simunaries  of 
SI^  data  to  the  Regional  Administrator 
for  sites  included  in  their  Monitoring 
Plan  and  to  certify  that  such  data  are 
similarly  accurate  and  likewise  in 
conformance  with  applicable  Part  58 
requirements  or  other  requirements 
approved  by  the  Regional 
Administrator,  if  these  data  are  intended 
to  be  used  for  SIP  purposes. 

During  the  first  3  years  following 
promulgation,  the  monitoring  plan  and 
any  modifications  of  it  must  be 
submitted  to  EPA  by  July  1  (starting  on 
the  year  following  promulgation)  or  by 
alternate  annual  date  to  be  negotiated 
between  the  State  and  Regicnaal 
Administrator,  with  review  and 
approval/disapproval  by  the  Regional 
Administrator  within  45  days.  After  the 
initial  3-year  period  or  once  a  SAZ  has 
been  determined  to  be  violating  any 
PM2.5  NAAQS,  then  changes  to  a 
monitoring  planning  area  will  require 
public  review  and  notification  to  ensure 
that  the  appropriate  monitoring 
locations  and  site  types  are  included. 
Specific  comment  on  or  suggestions  for 
alternate  procedures  that  are  not  unduly 
time  consuming  or  biirdensome  to  allow 


public  review  and  comment  on  changes 
in  MPA's.  SAZ's. «-  other  elements  of  a 
monitoring  plan  developed  by  a  State  at 
local  air  pollution  control  agency  are 
especially  welcome. 

/.  Section  58.30— NAMS  Network 
Establishment 

The  revision  proposed  today  would 
designate  6  months  after  the  effective 
date  of  promulgation  as  the  date  by 
which  the  NAMS  network  portion  (to  be 
derived  Croqi  core  PMzj  SLAMS)  of  eech 
State's  SLAMS  network  must  be  fully 
described  and  documented  in  a 
submittal  to  the  Administrator  (through 
the  apprt^riate  EPA  Regional  Office).  At 
this  time,  a  State's  NAMS  PMio  network 
must  be  reaffirmed  if  no  changes  are 
made  to  the  existing  network  and  if 
changed  must  also  be  fully  described 
and  documented  in  a  submittal  to  the 
Administrator  (through  the  appropriate 
EPA  Regiooal  Office). 

/.  Section  58.31— NAhS  NetwoHc 
Deacription 

Today's  proposed  revision  would 
require  that  the  NAMS  netwoii: 
description  also  include  for  PM^s  the 
monitoring  planning  area,  SAZ,  and  the 
site  code  designation  to  identify  which 
site  will  be  used  to  determine  violation 
of  the  appropriate  NAAQS  (annual  or 
24-hour). 

K.  Section  58.34— NAMS  Network 
Completion 

The  revision  proposed  today  would 
designate  3  years  after  the  effective  date 
of  promulgation  as  the  date  by  which 
the  State  must  have  all  PM2J  NAMS  in 
operation,  and  1  year  after  the  effective 
date  of  promulgation  as  the  date  by 
which  die  State  must  have  made  ail 
dianges  to  the  existing  PMio  NAMS. 

L  Section  58.35— NA\K  Data  Submittal 

This  section  defines  the  data 
submittal  requirements  for  NAMS  and 
SLAMS.  Consistent  with  current 
requirements,  only  Yhe  total  mass 
derived  fiom  PMio  and  PM2J  SLAMS 
would  be  required  to  be  submitted  to 
EPA.  However,  EPA  encourages 
reporting  all  data  from  monitors 
proposed  in  the  State  monitoring  plan. 
These  optional  data  would  include  data 
from  SPM's  and  compositional  data 
fiom  all  monitors. 

M.  Appendix  A — Quality  Assurance 
Requirements  for  SLAMS 

Meeting  the  more  stringent  data 
quality  obiectives  for  ambient  PM2.s 
monitoring  will  require  considerably 
enhanced  quality  assurance  in  the  areas 
of  sampler  operation,  filter  handling, 
data  quality  assessment,  and  other 
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operator-related  aspects  of  the  PMu 
measurement  process. 

Most  operational  quality  control 
aspects  are  specified  in  Appendix  A  in 
general  terms.  For  PMiJi  however, 
explicit,  more  stringent,  requirements 
are  proposed  for  sample  filter 
treatment — including  the  moisture 
equilibration  protocol,  weighing 
procedures,  temperature  limits  for 
collected  samples,  and  time  limits  for 
prompt  analysis  of  samples.  These 
requirements,  which  are  specified  in  the 
reference  method  set  forth  in  proposed 
new  Appendix  L  to  part  SO,  will  help  to 
control  measurement  precision. 
Additional  or  supplemental  detailed 
.  quality  assurance  procedures  and 
guidance  for  all  operator-related  aspects 
of  the  PM2J  monitoring  process  will  be 
developed  and  publi^ed  as  a  new 
Section  2.12  of  the  EPA's,  Quality 
Assurance  Handbook  for  Air  Pollution 
Measiuement  Systems  series  to  assist 
monitoring  personnel  in  maintaining 
hi^  standards  of  data  quality. 

Procedures  for  continually  assessing 
the  operational  quality  of  the  SLAMS 
monitoring  data  are  specified  explicitly 
in  Appendix  A  of  part  58.  Perhaps  the 
most  significant  new  data  quality 
assessment  requirement  proposed  for 
PMu  monitoring  is  the  requirement  that 
each  routinely  operating  PM2^ 
"compliance"  monitor  must  be  ,     ' 

"audited"  at  least  6  times  peryear.  A 
compliance  monitor  is  a  monitor  at  a 
site  which  is  included  in  the  PM 
mcmitoring  plan  and  whose  data  is 
intended  for  comparison  to  the  NAAQS 
as  described  in  Appendix  D.  This  is  the 
first  time  a  requirement  has  been 
proposed  to  assess  the  relative  acou^cy 
of  the  mass  concratiation  measured  by 
a  SLAMS  PM  monitm. 

Each  of  these  6  "audits"  would  be 
performed  by  the  monitoring  agency 
and  would  consist  of  concurrent 
operation  of  a  collocated  reference 
method  audit  sampler  along  with  the 
routinely  operated  compliance  sampler 
or  monitor.  The  data  from  these 
collocated  audits  would  be  pooled  by 
die  EPA  to  assess  the  performance  of 
PMu  monitoring  methods  on  a  national 
basis  and  for  eacn  reporting 
organization.  These  data  would  also  be 
used  in  a  screening  test  of  the 
performance  of  individual  monitors  at 
each  monitoring  location.  Six  has  been 
determined  to  be  the  minimum  number 
of  audit  data  points  needed  to  yield  a 
reasonable  assessment  of  individual 
monitor  operational  performance  on  an 
annual  basis.  This  number  is  analagous 
to  the  data  requirements  for  the 
precision  and  accuracy  assessments  for 
PMio,  PMu  and  other  pollutants     ■<, 
described  in  Section  5.     ^ 


The  integrated  operating  precision 
and  relative  accuracy,  evaluated 
annually,  would  have  to  meet  a  limit  of 
±15  percent.  A  monitoring  method  that 
fiuls  this  requirement  nationally  would 
be  placed  in  a  probationary  status 
pending  resolution  of  the  inadequate 
performance  or  possible  cancellation  of 
its  reference  or  equivalent  method 
designation  under  the  provisions  of 
§  53.11  of  part  53  of  this  chapter.  While 
this  action  would  not  result  in 
immediate  cancellation  of  the 
designation,  it  would  require  the 
method  apphcant  (e.g.,  the 
manufacturer)  to  correct  the  method 
performance  problems  or  to  submit 
alternative  evidence  or  arguments 
(possibly  in  collaboration  with  other 
affected  entities)  that  the  method's 
designation  should  not  be  canceled. 

Reporting  organizations  whose 
monitoring  data  failed  to  meet  this 
requirement  (or  are  significantly  worse 
than  the  national  norm)  woidd  be 
notified  that  its  quality  assurance  plan 
or  procedures  need  improvement 
Similarly,  monitoring  data  from 
individual  sites  that  fail  the  screening 
test  would  require  remedial  action  or 
replacement  of  the  monitoring  method. 
Note,  however,  that  failure  of  either  of 
these  tests  or  the  national  test  would  not 
automatically  cause  the  associated 
monitoring  data  to  be  invalid. 

Comments  are  solicited  im  these 
method  operating  performance  audits 
and  particularly  on  the  potential  use  of 
the  audit  data  by  EPA  to:  (1)  Determine 
a  national  network  operating  precision 
and  accuracy  performance  indicator  for 
eadi  t3rpe  of  designated  method,  (2) 
determine  the  operational  performance 
of  methods  used  by  reporting 
organizations  relative  to  the  national 
norm,  and  (3)  consider  cancellation  of 
the  reference  or  equivalent  method 
designation  of  methods  failiiig  to  meet 
the  ±15  percent  operational  performance 
specification. 

Other  data  assessment  requirements 
proposed  in  Appendix  A  for  PMij 
monitoring  networks  are  patterned  after 
the  current  requirements  for  I^io 
networks  and  are  intended  to 
supplement  the  audit  procedure.  PMu 
network  monitors  would  be  subject  to 
precision  and  accuracy  assessments  for 
both  manual  and  automated  methods, 
using  procedures  similar  or  identi^  to 
the  current  procedures  required  fOT 
PMio  monitoring  networks.  Residts  of 
these  field  tests  performed  by  the 
monitoring  agencies  (along  "with  the 
results  of  the  field  audits)  would  be  sent 
to  the  EPA,  which  then  would  carry  out 
the  specified  calculations.  These 
calculated  statistics  would  become  part 


of  the  aimual  assessment  of  the  quality 
of  the  monitoring  data. 

For  automated  methods,  the 
additimial  assessment  of  the  precisian 
would  consist  of  a  one-point  predsicHi 
check  performed  at  least  once  every  2 
weeks  on  each  automated  analyzer  used 
to  measure  PMij.  This  precision  check 
would  be  made  by  cheddng  the 
operational  flow  rate  of  the  analyzer.  A 
standard  precision  flow  rate  check 
procedure  similar  to  that  currently  used 
fcM-  PMio  network  assessments  is 
proposed.  Also  proposed  is  an 
alternative  procedure  where,  under 
certain  specific  conditions,  it  would  be 
permissible  to  obtain  the  precision 
check  flow  rate  data  from  the  analyzer's 
internal  flow  meter  without  the  use  of 
an  external  flow  rate  transfer  standard. 
(This  alternative  procedure  would  also 
be  made  applicable  to  I^io  methods.) 

The  additional  accuracy  assessmoit 
procediue  proposed  for  F^2j 
automated  methods  is  also  similar  to 
that  used  fat  PMio  networks,  although 
each  PMzj  analyzer  would  have  to  be 
audited  quarterly  rather  than  annually, 
as  is  the  current  requirement  for  PMw 
analyzers.  The  assessment  would  be 
performed  on  the  analyzer's  opwational 
flow  rate  using  a  flow  rate  transfer 
standard,  with  the  accuracy  calculated 
from  the  percent  difference  between  the 
actual  flow  rate  and  the  corresponding 
flow  rate  indicated  by  the  analyzer. 
^   For  manual  methods,  an  additional 
precision  assessment  would  be 
calculated  frxmi  the  data  collected  from 
collocated  samplers,  as  is  currently 
required  fOr  manual  PMio  methods.  The 
number  of  collocated  samplers  within 
each  PMu  networi:  is  proposed  to  be 
based  upon  the  total  numba*  of 
samplers  within  the  reporting 
organization's  netwoil:.  For  1  to  10  total 
sites,  1  site  would  be  selected  for 
collocation;  fior  11  to  20  total  sites,  2 
sites  would  be  selected  for  collocation; 
and  if  a  reporting  organization  has  over 
20  total  sites,  then  3  sites  would  be 
selected  for  collocation.  As  for  PMio, 
one  sampler  of  the  collocated  pair 
would  be  designated  as  the  primary 
sampler  whose  samples  would  be  used 
to  report  air  quality  for  the  site,  and  the 
other  would  be  designated  as  the 
duplicate  sampler.  "Hie  pwrcent 
differences  in  measured  concentration 
between  the  two  collocated  samplers 
would  be  used  to  calculate  this 
additional  network  precision. 

The  accuracy  of  the  flow  rate  system 
of  manual  methods  for  PMx^  would  be 
determined,  as  for  automated  methods, 
by  auditing  eadi  sampler  each  calendar 
quarter.  Using  a  flow  rate  transfer 
standard,  each  sampler  would  be 
audited  at  its  nonnal  operating  flow 
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rate.  The  percent  differences  between 
these  flow  rates  would  be  used  to 
calculate  an  additional  indicator  of 
accuracy. 

Although  the  new  quality  assurance 
requirements  for  PM2J  would  result  in 
an  increase  in  the  quality  of  the  PM 
monitoring  data,  the  additional  QA/QC 
checks  would  entail  additional  cost  to 
the  monitoring  agency.  Some  of  the  new 
QA/QC  assessment  requirements  may 
somewhat  overlap  the  similar 
information  provided  by  other  checks, 
such  as  the  periodic  flow  rate  checks 
and  the  use  of  collocated  samplers  in 
monitoring  networks.  Consequently,  the 
EPA  solicits  comments  on  the  need  to 
maintain  all  of  these  QA  requirements 
and  also  on  the  adequacy  of  the 
proposed  QA  data  assessments  to  ensure 
the  defined  quality  for  PMjj 
measiuements. 

Table  A-1 ,  which  summarizes  the 
minimum  data  quality  assessment 
requirem«its,  would  be  updated  to 
include  the  new  requirements  for  PKf 2j 
methods,  and  other  minor,  mostly 
editorial  changes  are  proposed  to 
Appendix  A  to  update  and  clarify  the 
language  and  specific  requirements. 

A  change  to  section  2.5  of  Appendix 
A  is  also  being  proposed  to  provide  for 
technical  system  audits  to  be  performed 
by  EPA  at  least  every  three  years  rather 
than  every  year.  This  change  to  a  less 
frequent  system  audit  schedule 
recognizes  the  fact  that  for  many  well      • 
established  agencies,  an  extensive 
system  audit  and  rigorous  inspection 
may  not  be  necessary  every  year.  The 
determination  of  the  extent  and 
frequency  of  system  audits  at  an  even 
lower  frequency  thar.  the  proposed  three 
year  interval  is  being  left  to  the 
discretion  of  the  appropriate  Regional 
Office,  based  on  an  evaluation  of  the 
Agency's  data  quality  measures.  This 
change  would  afford  both  the  EPA  and 
the  air  monitoring  agencies  flexibiUty  to 
manage  their  air  monitoring  resources  to 
better  address  the  most  critical  data 
quality  issues. 

N.  Appendix  C — Monitoring 
Methodology 

Section  2.2  of  Appendix  C  is 
proposed  to  be  amended  to  allow  the 
use  of  PMio  monitors  as  surrogates  for 
PM2.5  monitors  for  purposes  of 
demonstrating  compUance  with  the 
NAAQS.  However,  following  the 
measurement  of  a  PMio  concentration 
higher  than  the  24-hour  PM2.5  standard 
or  an  annual  average  concentration 
higher  than  the  annual  average  PM2.S 
standard,  the  PMio  monitor  would  have 
to  be  replaced  with  a  PM2  5  monitor.  In 
addition,  for  NAMS  that  are  converted 
to  1^2.3  monitoring  from  PMio 


monitoring,  the  PMio  monitoring  must 
continue  concurrently  with  the  PMio 
monitoring  for  1  year  following  the 
beginning  of  the  PM2.3  monitoring. 

Appendix  C  would  also  be  amended 
to  add  a  new  section  2.4  containing 
provisions  that  would  allow  the  use  at 
a  SLAMS  of  a  PM^s  method  that  had  not 
been  designated  as  a  reference  or 
equivalent  method  under  part  53.  Such 
a  method  would  be  allowed  to  be  used 
at  a  particular  SLAMS  site  to  makr 
comparisons  to  the  NAAQS  if  it  met  the 
basic  requirements  of  the  test  for 
comparaoility  to  a  reference  method 
sampler  for  PM23.  as  specified  in 
Subpart  C  of  part  53  of  this  chapter,  in 
each  of  the  four  seasons  of  the  year  at 
the  site  at  which  it  is  intended  to  be 
used.  A  method  that  meets  this  test 
would  then  be  further  subjected  to  the 
operating  precision  and  accuracy 
requirements  specified  in  section  6  of 
Appendix  A  of  this  part,  at  twice  the 
normal  evaluation  interval  (6  audits  in 
6  months  instead  of  6  audits  in  12 
months).  A  method  that  meets  these 
requirements  would  not  become  an 
equivalent  method,  but  the  method 
could  be  used  at  that  particular  SLAMS 
site  for  any  regulatcny  purpose.  The 
method -would  be  assigned  a  special 
method  code,  and  monitoring  data 
obtained  with  the  method  would  be 
accepted  into  AIRS  as  if  they  had  been 
obtained  with  a  reference  or  equivalent 
method.  This  provision  could  thus 
allow  the  use  of  non-conventional  PM2.3 
methods,  such  as  optical  or  open  path 
measurement  methods,  which  would  be 
difficult  to  test  under  the  equivalent 
method  test  procedures  proposed  for 
part  53. 

In  addition.  Appendix  C  would  also 
be  amended  to  add  two  new  sections.  A 
proposed  new  section  2.5  would  clarify 
that  correlated  acceptable  continuous 
(CAC)  methods  for  PM2.5  approved  for 
use  in  a  SLAMS  under  proposed  new 
provisions  in  §  58.13(f)  would  not 
become  de  facto  equivalent  methods. 
This  applies  to  methods  that  have  not 
been  designated  equivalent  and  do  not 
satisfy  the  requirement  of  Section  2.4 
described  {tbove.  The  new  section 
would  further  clarify  that  the 
monitoring  data  obtained  with  CAC 
methods  would  be  restricted  to  use  for 
the  purposes  of  §  58.13(f)  and  would  not 
be  used  for  making  comparisons  to  the 
NAAQIS.  Proposed  new  section  2.9 
would  define  so-called  "IMPROVE" 
samplers  for  fine  particulate  matter  and 
clarify  that  IMPROVE  samplers, 
although  not  designated  as  equivalent 
methods,  could  be  used  in  SLAMS  for 
monitoring  regional  background 
concentrations  of  fine  particulate 
matter. 


Finally,  minor  changes  are  proposed 
to  section  2.7.1  to  update  the  address  to 
which  requests  for  approval  for  the  use 
of  methods  under  the  various  provisions 
of  Appendix  C  should  be  sent,  and 
section  5  to  add  additional  references. 

O.  Appendix  D 

The  revisions  to  Appendix  D 
proposed  today  would  revise  Sections  1, 
2,  2.8,  3,  3.7,  and  5  to  incorporate 
changes  made  necessary  by  the 
proposed  new  PM2.5  NAAQS.  Section  1 
is  revised  to  add  criteria  for  core  PM2.S 
stations.  Two  additional  SLAMS 
monitoring  obiectives  are  added:  the 
first  is  to  determine  the  extent  of 
regional  pollutant  transport  among 
populated  areas,  which  may  originate 
from  distant  pollutant  sources;  the 
second  is  in  support  of  secondary 
NAAQS.  to  determine  the  welfare- 
related  impacts  in  more  rural  and 
remote  areas  (such  as  visibility 
impairment  and  effects  on  vegetation). 
Section  2  is  revised  to  include 
information  that  would  be  useful  in 
designing  regulatory  networks.  Section 
2.8  and  3.7  are  revised  to  apply  to  PM2.3 
as  well  as  PMio-  Section  2.8.1  is  added 
to  discuss  monitoring  planning  areas 
and  SAZ's.  Section  2.8.2  is  added  to 
address  the  PM2.3  monitoring  sites  and 
other  requirements  to  be  discussed  in 
the  State  PM  monitoring  plan.  Finally, 
section  2.8.3  is  added  to  describe  the 
selection'of  monitoring  locations  and 
SAZ's  within  the  monitoring  planning 
area.  A  series  of  diagrams  are  used  to 
illustrate  the  basic  principles.  . 

The  PM2 J  NAMS  shall  be  selected 
from  the  core  PM2.5  SLAMS.  This 
network  will  focus  on  population- 
oriented  surveillance  and  is  intended  to 
provide  a  national  trends  network  to 
study  the  impact  of  PM2.S  emission 
soiuces  including  regional  transport  A 
new  Table  &,  which  lists  the  goals  for 
the  number  of  PM2.3  NAMS  by  EPA 
Region,  is  added  to  Section  3.7.  Table  5 
in  Section  5  is  redesignated  as  Table  6 
and  revised  to  include  PMzj. 

In  Section  2.8.1,  in  particular,  MPA's 
and  SAZ's  are  introduced  to  conform  to 
the  population-oriented,  spatial 
averaging  approach  taken  in  the 
proposed  new  PM2.5  NAAQS  xmder  40 
CFR  Part  50.  This  approach  is  more 
directly  related  to  the  epidemiological 
studies  used  as  the  basis  for  the 
proposed  revisions  to  the  particulate 
matter  NAAQS.  This  proposal 
recognizes  that  the  use  of  MPA's  and 
SAZ's  introduces  greater  complexity 
into  the  network  design  process  and  the 
assessment  of  violations  of  the  NAAQS. 
Thus,  the  Administrator  would 
specifically  welcome  comments  on  the 
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networic  design  approach  desbribed  in 
Section  2.8.1  through  Section  2.8.3. 

Previous  requirements  for  number  of 
monitors  in  tiiis  appendix  have  been 
related  to  the  urbanized  area 
populations.  The  boundaries  for  the 
urbanized  populations  to  do  not  follow 
political  or  geographical  boundaries. 
Hence,  it  is  difficult  at  times  to 
determine  the  component  populations, 
emissions,  or  location  of  monitoring 
sites.  A  new  concept  is  being  introduced 
with  this  proposal  to  change  from 
lubanized  area  population  to  MSA/ 
PMSA  populations  for  PMio  and  PM2J. 
This  will  make  it  easier  to  track 
monitors  Cor  the  above  reasons,  and  to 
more  accurately  relate  measured 
concentrations  to  population  exposures. 

1.  NAAQS  Comparison  Sites  and  New     ^ 
Site  Codes 

Through  its  monitoring  plan,  which  is 
reviewed  and  approved  by  the  Regional 
Administrator,  a  State  would  select  the 
population-oriented^  sites  eligible  for 
NAAQS  comparisons  which  are 
included  in  each  monitoring  planning 
area  and  its  SAZ's.  Comparisons  with 
the  annual  primary  PM2.S  NAAQS 
would  be  based  on  population  oriented 
SLAMS  sites  as  well  as  other  sites 
representative  of  area-wide 
concentrations  in  SAZ's.  Comparisons 
to  the  24-hour  primary  PM2  j  NAAQS 
would  be  based  on  these  sites  as  well  as 
all  other  sites  which  are  population- 
oriented.  To  encourage  F^2.s 
monitoring  initially,  for  the  first  3  years 
after  effiective  date  of  promulgation  a 
moratoriimi  is  proposed  on  using  data 
from  all  eligible  SPM's  to  determine 
violations  of  the  NAAQS.  After  this 
time,  any  operating  SPM  site  which 
records  a  violati(m  of  the  NAAQS  would 
beccme  eli^ble  for  NAAQS 
comparisons,  should  be  included  in  the 
State  monitoring  plan,  and  should  be 
considered  during  the  State's  review 
and  development  of  their  monitoring 
network. 

Figure  1  in  Appendix  D  shows  a 
conceptual  Venn  diagram  that  illustrates 
which  PM2.5  sites  in  a  MPA  would  be 
eligible  for  comparison  to  the  24-hour 
and  annual  PM2J  NAAQS-  To  be 
eligible  for  NAAQS  comparisons,  sites 
must  meet  all  three  of  the  following 
requirements:  (1)  Are  NAMS/SLAMS  or 
other  population  oriented  sites,  (2)  are 
includea  in  the  monitoring  plan,  and  (3) 
meet  the  requirements  of  58.13  and 


'A5  currently  uaed  in  Part  58,  population- 
oriented  monitoring  or  sites  applies  to  residential 
areas,  commercial  areas,  recreational  areas, 
industrial  areas  where  workers  bom  more  than  one 
company  are  located,  and  other  areas  where  a 
substantial  number  of  people  may  spend  a 
significant  fraction  of  their  day. 


Appendices  A,  C,  and  E.  Sites  that  meet 
the  additional  requirement  of  generally 
representing  areawide  concentrations  in 
the  SAZ  are  also  eligible  for  comparison 
to  the  annual  PM2^  NAAQS  using  the 
spatial  averaging  procedure  specified  in  ■ 
Part  SO  Appendix  K.  Such  sites  are 
designated  "B".  All  core  monitoring 
sites  and  NAMS  sites,  which  are  a 
subset  of  the  core  sites,  are  B  sites  as  are 
many  other  SLAMS  and  some  non- 
SLAMS  sites.  Other  population-oriented 
sites  which  are  more  representative  of 
localized  hot  spots  are  only  eligible  for 
comparison  on  a  site-by-site  basis  to  the 
24-hour  PM2.3  NAAQS  and  are 
designated  "D".  These  may  include 
population-oriented  industrial  monitors 
which  meet  the  applicable  Part  58 
requirements  and  are  also  included  in 
the  PM  monitoring  plan.  The  figure 
shows  that  all  PM2.9  SLAMS  sites  are 
designated  "B"  or  "D".  Sites  not 
designated  as  "B"  or  "D"  sites  would  be 
designated  as  "O"  sites.  These  codes 
would  become  new  pollutant  specific 
codes  on  the  AIRS  monitoring  site  file. 
In  addition,  core  SLAMS  PM2  ^  sites  will 
receive  a  new  AIRS  site  type  code. 
These  data  reporting  changes  will  be 
described  more  fidly  in  futtue  AIRS 
guidance. 

A  netwoik  design  issue  that  relates  to 
the  sfMtial  averaging  form  of  the  annual 
standard  is  the  selection  of  the  first 
(and/or  only)  site  in  a  prospective  SAZ. 
Because  the  intent  of  the  spatial  average 
form  of  the  PM2J  NAAQS  is  to  estimate 
community,  area-wide  air  pollution,  the 
emphasis  on  the  first  selected  SLAMS 
sites  (including  core  SLAMS)  would  be 
"typical  population  exposure." 

2.  Monitoring  Planning  Areas  and  SAZ's 

In  order  to  acquire  population- 
oriented,  spatially  averaged  monitoring 
data  that  correspond  more  closely  to  the 
data  that  are  the  basis  for  the  proposed 
PM2.3  NAAQS,  the  concepts  of 
monitoring  planning  areas  and  SAZ's 
are  used  in  Section  2.8.1.  As  part  of  its 
monitoring  plan,  a  State  will  propose 
monitoring  planning  areas  and  also 
propose  non-overlapping  SAZ's  for  each 
monitoring  planning  area.  The  number 
of  monitoring  planning  areas  is 
determined  by  the  State.  This  may  be  ' 
one  area  to  cover  a  small  State  lilw 
Rhode  Island  or  be  as  many  as  25  to 
correspond  to  existing  air  pollution 
control  districts  in  a  State  like 
California.  Information  to  be  considered 
includes  topography,  PM  emissions, 
number  and  type  of  significant  PM 
sources  as  well  as  population  density 
and  distribution.  Monitoring  planning 
areas  are  required  to  include  all 
metropolitan  statistical  areas  (MSA's) 
and  Primary  Metropolitan  Statistical 


areas  (PMSA's)  with  population  greater 
than  500,000,  and  generally 
recommended  to  inchide  MSA's/       t 
PMSA's  with  population  greater  than 
250,000  and  high  pollution  (defined  as 
producing  measurements  greater  than  m 
equal  to  0.8  times  the  level  of  the  PM^^ 
NAAQS)  as  well  as  other  areas 
determined  to  be  likely  to  have  hig^ 
concentration  of  PM2.s.  In  addition, 
optional  MPA's  may  include  other 
designated  parts  of  a  State.  An  MPA 
should  not  include  difiiarent  areas 
separated  by  topographical  barriers. 
Each  MPA  can  have  one  or  more  SAZ's 
representing  the  area.  The  SAZ  define 
the  area  wimin  which  all  eligible 
monitoring  data  (from  "B"  sites)  will  be 
averaged  for  comparisons  with  the 
annual  PM2J  NAAQS.  The  MPA's  and 
SAZ's  would  be  reviewed  and  approved 
annually  by  the  Regional  Administrator. 
Until  the  monitoring  plan  is  approved. 
EPA  intends  to  have  the  SLAMS  and 
sites  eligible  for  NAAQS  comparisons 
default  to  the  SLAMS  previoiisly 
approved.  Sites  which  have 
discontinued  monitoring  would 
continue  to  be  used  for  comparisons  to 
the  NAAQS  imtil  their  monitoring  type 
status  changes. 

Multiple  zones  wnthin  an  MPA  are 
most  appropriate  for  large  metropolitan 
areas,  large  geographical  mcmitoring 
regions  and  areas  in  vdiich  concentrated. 
source  regions  are  in  low  population 
portions  of  an  MPA.  All  MPA's  and 
SAZ's  must  be  defined  on  the  basis  of 
some  existing  delineated  mapping  data 
such  as  county  boundaries,  ^p  codes, 
census  blocks  or  groups  of  census 
blocks.  This  will  assist  in  the  proper 
characterization  of  the  spatial 
representativeness  of  air  monitoring 
sites  and  facilitate  better  presentations 
of  air  monitoring  data  on  national, 
regional,  and  local  maps. 

All  areas  in  the  ambient  air  may 
become  a  SAZ  based  on  consiiderations 
of  population  density,  pollution 
concentration  gradients  and  or  the 
physical  size  of  the  area.  Generally,  a 
SAZ  should  characterize  an  area  of 
relatively  homogeneous  air  quality  (i.e., 
the  annual  average  concentration  of  the 
individual  monitoring  locations  within 
the  area  should  be  within  ±20  percent 
of  the  spatial  average)  and  be  affected  by 
the  same  major  source  categories  of 
particulate  matter.  In  MSA's,  the  SAZ's 
must  completely  cover  the  entire  MPA. 
In  other  MPA's,  the  SAZ's  might  not 
completely  cover  the  entire  MPA.  For 
example,  small  networks  consisting  of 
say  one  or  two  monitoring  sites  may  not 
adequately  characterize  the  air  quality 
in  a  large  geographic  area  or  in  large 
areas  of  relatively  low  population  or 
pollution  density.  In  another  situation. 
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populaticm  oentere  and  pollution 
regi(Hi8  represented  by  monitoring  sites 
may  be  geographically  disjoint.  In  these 
cases,  the  spatial  representativeness  of 
the  monitoring  site  should  be 
considered  in  defining  the  SAZ 
boundaries.  Until  more  monitoring  sites 
are  established,  the  monitored  air 
quality  in  areas  outside  of  SAZ's  is  not 
known.  Although  ideally  all  areas  of  a 
State  should  be  included  in  a  SAZ, 
monitoring  density  may  be  insuffidrait 
to  completely  characterize  a  specific 
MPA  and  more  monitors  would  be 
needed.  Nonetheless,  in  some 
circumstances  a  SAZ  can  be  represented 
by  a  single  moaEiitoring  location  and  this 
may  be  sufficient  to  properly 
characterize  an  MPA.  The  SAZ's  should 
generally  include  a  minimum 
population  of  250,000  and  not  more 
than  2  million.  Deviatimis  from  this 
criteria  should  be  based  on  the  area's 
physical  size  and  population  density. 

'The  Administrator  recognizes  that  the 
designation  of  SAZ's  within  Monitoring 
Plaiming  Areas  introduces  a  certain 
degree  of  complexity  into  the 
monitoring  network  planning  and  data 
usage  process.  Comments  are  therefore 
solicited  on  the  use  of  a  simpler 
approach  to  satisfy  the  requirements  for 
spatial  averaging  which  are  proposed  in 
Part  50.  In  particular,  comments  are 
solicited  on  a  approach  wherein  there  is 
only  one  SAZ  in  each  MPA  which  has 
the  same  boundaries  as  the  MPA. 

3.  Core  Mcmitorixtg  Sites 

To  provide  a  minimal  PMi^  network 
in  all  high  population  areas  for 
protection  of  the  annual  and  24-hour 
F^  NAAQS,  each  required  monitoring 
planning  area  must  have  at  least  two 
core  monitors.  The  new  core  monitoring 
locations  would  be  an  important  part  of 
the  basic  PM-fine  SLAMS  regulatory 
network.  These  sites  are  intended  to 
primarily  reflect  community-wide  air 
pollution,  wbJch  would  reflect 
monitoring  locations  in  residential  areas 
or  where  people  spend  a  substantial  part 
of  the  day  take.  In  addition  to  the 
population-oriented  monitoring  sites, 
core  monitors  would  also  be  established 
for  background  and  transport 
monitoring.  States  should  work 
cooperatively  in  establishing  their  State 
networks  in  order  to  maximize  the  value 
of  monitoring  data  to  best  understand 
the  regional  behavior  of  PM2.s< 

To  permit  interface  with 
measurements  of  ozone  precursors 
which  are  also  contributors  to  PM^s,  an 
additional  core  monitor  collocated  at  a 
PAMS  site  is  required  in  those  MSA's 
where  both  PAMS  and  PM2.S  monitoring 
are  required.  The  core  monitor  to  be 
collocated  at  a  PAMS  site  is  considered 


part  of  the  MPA  PMx5  SLAMS  network 
aiul  i»  not  considered  as  a  part  of  the 
PAMS  network  as  described  in  Section 
4  of  Appendix  D. 

The  new  core  population-oriented 
PM-fine  network  is  conceptually  similar 
to  the  existing  NAMS  for  other 
pollutants,  but  would  allow  for  some 
year  to  year  changes  in  site  location  to 
Misure  that  the  typical  areas  of  high 
pollution,  high  population  areas  are 
always  monitored.  Core  sites  will  be  the 
key  sampling  locations  designated  for 
initial  monitoring,  and  a  subset  would 
be  selected  for  Icmger-term  monitoring. 
The  latter  would  become  the  NAMS. 

The  core  sites  will  also  produce  the 
most  complete  data  in  the  PM-fine 
network.  Daily  sampling  would  be 
required,  except  during  low  pollution 
seasons  or  other  periods  as  exempted  by 
EPA  As  such,  a  subset  of  these  sites 
should  be  considered  as  candidate 
locations  for  adding  state-of-the-art 
research  monitoring  devices  whose  data 
might  need  to  be  considered  in  fut\u« 
reviews  of  the  PM  NAAQS.  This  will 
ensure  continuity  and  comparability  of 
past,  present  and  future  PM  data  bases. 

Finally,  because  the  core  sites  would 
produce  the  most  data,  many  would  be 
the  most  likely  locations  for 
determining  violations  of  a  short-term 
NAAQS.  The  core  locations  would 
become  critical  for  judging  future 
attainment  in  an  area  that  has  been 
determined  to  violate  the  NAAQS,  again 
putting  emphasis  on  areas  with  the 
largest  population  impact.  Complete 
data  at  background  ami  transport  core 
sites  will  also  provide  the  needed  data 
base  to  better  understand  the  souroe- 
receptor  relationships  and  assist  the 
implementation  program. 

Each  SAZ  in  a  required  MPA  must 
have  at  least  one  core  monitor;  the 
SAZ's  in  optional  MPA's  should  have  at 
least  one  core  monitor,  and  it  is  also 
suggested  that  SAZ's  should  have  at 
least  one  core  site  for  every  four 
SLAMS.  Exemptions  are  allowed  for 
required  core  stations  in  MSA's  with 
population  greater  than  500,000,  if 
measured  or  modeled  concentrations  of 
PM2J  are  less  than  80  percent  of  the 
NAAQS  for  PMjs-  Specific  comments 
on  the  required  and  suggested  number 
of  core  monitoring  locations  are 
requested.  ^  , 

4.  Examples  of  MPA's,  SAZ's  and 
NAAQS  Eligible  Monitors 

Some  examples  may  better  illustrate 
how  the  concepts  of  monitoring 
plaiming  areas  and  SAZ's  may  be 
realized  in  practice.  The  San  Joaquin 
Valley  air  basin  in  California  could  be 
an  MPA.  If  emission  soiuces  are 
distributed  throughout  this  regirai,  then 


the  entire  MPA  could  also  be  the  SAZ. 
For  large  counties,  such  as  California's 
San  Bernardino  County,  which  have 
non-uniform  emission  sources  and 
population  density,  there  could  be  at 
least  two  SAZ's,  such  as  an  eastern  SAZ 
and  a  western  SAZ  which  is  part  of  the 
South  Coast  Air  Basin.  For  an  MSA, 
such  as  the  Philadelphia  MSA,  or  MSA/ 
MPA  which  crosses  State  boimdaries. 
separate  SAZ's  are  suggested  for  each 
State  portion,  with  substantial 
population  (e.g.  greater  than  250,000). 
For  the  Philadelphia  PA-NJ  MSA,  this 
could  mean  at  least  separate  zones  for 
the  Philadelphia,  PA  and  NJ  portions.  In 
this  manner,  each  State  would  be 
responsible  for  the  networks  in  its  SAZ 
portion  of  the  MPA.  (Each  of  these 
SAZ's  must  have  at  least  one  core 
mcmitor  for  a  total  of  two  for  the  MPA). 
Furthermore,  for  MSA's  and  large 
geographic  areas  with  concentrated 
source  regions  or  industrial  areas,  such 
as  Philadelphia,  separate  SAZ's  are 
suggested  for  the  residential/city  center 
and  the  industrial  area  to  better 
diaracterize  the  gradients  in  PM2.5 
concentrations.  Downtown  street 
canyons  may  be  appropriate  SAZ's  if 
they  also  include  residential  areas,  sudi 
as  is  the  case  in  mid-town  Manhattan, 
NY  or  if  they  include  commercial  areas 
which  have  higher  PM2.S  concentrations 
within  the  MPA  and  where  significant 
numbera  of  people  work  during  the  day. 
Comments  are  solicited  on  criteria  for 
defining  SAZ's. 

A  series  of  figures  is  presented  to 
illustrate  the  concept  of  MPA's  and 
SAZ's.  A  hypothetical  MPA 
rei»esenting  an  Eastern  urban  area  is 
given  in  Figure  2  of  appendix  D  and 
illustrates  how  monitore  can  be  located 
in  relation  to  population  and  areas  of 
poor  quality.  Figure  3  in  Appendix  D 
shows  the  same  MPA  as  Figiu«  2,  but 
includes  three  SAZ's:  an  industrial 
zone,  a  downtown  central  business 
district,  and  residential  areas.  Figure  4 
in  Appendix  D  shows  the  same  MPA 
illustrated  in  Figures  2  and  3.  However, 
sites  are  denoted  by  whether  they  are 
eligible  fra'  comparison  with  the  24-honr 
PM2  J  NAAQS  or  both  the  24-hour  and 
the  annual  PMjj  NAAQS.  Figure  5  in 
Appendix  D  shows  potential  SAZ's  in  a 
hypothetical  Western  State.  Figure  6  in 
Appendix  D  illustrates  State  coverage  by 
SAZ's  both  within  and  outside  MPA's. 
More  detailed  guidance  for  network 
design  for  PM2 j  using  the  concepts  of 
core  monitoring  stations,  MPA's,  and 
SAZ's  will  be  available  shortly  in  an 
EPA  guidance  document  which  is  in 
preparation. 
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5.  Substitute  PM  Samplers 

Appendix  C  (Section  2.2)  to  Part  58 
describes  conditions  imder  which  TSP 
samplws  may  be  used  as  substitutes  for 
PMio  samplers  and  when  such  TSP 
samplers  must  be  replaced  with  PMio 
samplers.  The  proposed  rule  will 
describe  similar  language  regarding 
PMio  samplers  which  may  be  used  as 
substitutes  for  PMij  and  provide 
clarification  to  ensiue  that  only  the 
appropriate  TSP  or  PMio  sites  are 
required  to  be  converted  to  PMio  and 
PMu,  respectively.  This  provision  is 
intended  to  be  used  when  PM 
concentrations  are  low  and  substitute 
samplers  can  be  used  to  satisfy  the 
minimum  number  of  PM  samplers 
needed  for  an  adequate  PM  network. 
This  may  be  most  appropriate  when 
sufhcient  resources  to  purchase  new  PM 
samplers  may  not  exist  and  existing 
samplers  can  be  temporarily  used  to 
serve  a  new  PM  network. 

6.  NAMS  Network  Design 

In  Section  3.7,  the  PMio  design 
criteria  for  NAMS,  namely  monitoring 
objectives,  spatial  representativeness, 
the  category  "a"  maximum 
concentration  site,  niunber  of  sites,  etc., 
remains  in  effect.  In  addition,  the 
traditional  concept  of  NAMS  as  long- 


term  monitoring  stations  to  assess 
trends  and  to  support  national 
assessments  and  decisions  is  reiterated. 
However,  concerning  PMj.s  network 
design,  a  more  flexible  approach  is 
proposed.  First,  the  PM2.5  NAMS  will  be 
concentrated  in  metropolitan  areas  in 
keeping  with  the  risk  management 
approach  of  the  proposed  new  PM2J 
NAAQS.  Next,  a  numeric  range  of 
prospective  PM2.S  NAMS  by  EPA  Region 
are  identified.  These  are  based  on 
consideration  of  a  number  of  factors  set 
by  Regions  to  provide  maximum 
flexibility  for  State  and  local  agencies, 
but  should  represent  the  range  of 
conditions  occurring  in  the  Regions 
taking  into  consideration  such  factors  as 
the  total  number  and  types  of  sources, 
ambient  characteristics  of  particulate 
matter,  regional  transport,  geographic 
area,  and  affected  population.  The  goals 
for  Regions  varies  firom  a  low  of  10  to 
15  for  Regions  vn,  vm  and  X  to  a  high 
of  35  to  50  for  Regions  IV  and  V  while 
the  total  ranges  from  205  to  295  with  an 
expected  national  target  of  250.  In 
particular,  comments  are  requested 
about  the  general  approach  of  goals  by 
Region  and  the  numbers  estimated. 


Table  1.  PM-2.5  Network  Costs 

fDNXisands  of  dotar^ 


P.  Appendix  E 

Today's  revision  to  Appendix  E 
consists  of  relatively  minOT  changes  to 
Section  8  which  currentiy  provides  the 
sampler  siting  criteria  for  PMio-  The 
modifications  basically  expand  the 
siting  requirements  to  include  PM2  j  as 
well  as  PMio  by  selectively  replacing  the 
term  PMio  with  PM  which  would  be 
defined  as  applying  to  PMio  and  PM2.5.  c 
This  will  permit  existing  PMio  sites  to 
continue  to  be  used  and,  when 
appropriate,  to  serve  as  j>latforms  for 
new  PM2.3  sampling. 

Q.  Appendix  F 

A  new  section  has  been  added  for  the 
annual  summary  statistics  for  PM2.3  in 
Appendix  F.  It  should  be  noted  that  the 
current  procedures  for  reporting  and 
certifying  the  air  quaUty  data  may  be 
changed  later,  since  the  AIRS  system  is 
undergoing  reengiaeering. 

R.  Cost  Estimates  for  New  PM  Networks 

The  costs  associated  with  the  start-up 
of  a  PM2J  network  and  the  phase-down 
of  the  existing  PMio  sampling  network 
depend  on  the  3-year  phase-in  of  the 
new  proposed  requirements  and  the 
niunber  of  PM  monitors  that  the 
Administrator  believes  are  necessary  in 
a  mature  network. 


Year           "  '' 

Number 
o(  sites 

Number 
of  sam- 
plers' 

Capital 
cost 

sygjn, 

F«er 
anaiyais^ 

Special 
ttudiee 

Total  cost 

1997  ..„     ... 

0 

216 

714 

1,200 

0 

318 

1,004 

.   1.490 

$4,095 
7,908 
6,850 

"""iiisee 

926 
926 

$4,095 

1999 

2000 

$4,382 
11,514 
17,833 

$2,600 
1.300 
1.300 

16.478 
20,590 
20,060 

'  The  PM-2.5  Network  jndudes  160  cdocated  monitors  for  QA  purposes,  and  130  ooRocirted  monitors  to  avoid  weekend  site  visits. 
'Three  dMIerant  types  of  filler  analyses  are  antKipatad  (exceedartces  analyses,  screening  analyses,  and  detailed  analyses). 


Table  2.— Cost  for  PM2.3  Filter 
Analyses 


Table  2.— Cost  for  PM2.3  Filter 
Analyses— Continued 


Estimated 

Type  of  fHter  analysis 

ooetper 

sample 

Exceedanoe  Analysis: 

$200 

High      PMjj     concentration 

events   are  optkaHy   ana- 

lyzed for  partkde  size  and 

composition   uQUzing  elec- 

tron mkyoscopy. 

Screenina  Arartysis: 

X-Ray    Fkjorescenoe    (XRF) 

lor   elemental   composnon 

(cnjstal     material,     sulfur. 

and  heavy  metal^ 

SO 

Estimated 

Type  of  filler  maly^ 

cost  per 

sample 

Thermo-optnal    analysis    for 

etomental/orgaracAolal  car- 

bon   

SO 

Detailed  Analysis: 

Inductively    Coupled    Argon 

Plasma  (ICAP)  Analysis  tor 

elemental  composHton 

.  100 

Analysts  tor  spedated  organto 

oomposilkx) 

400 

Andysis  tor  sulfate,  aarosoi 

ackfly 

100 

Table  3  presents  the  change  in  PMio 
network  costs.  The  costs  are  shown  for 
a  current  network  of  1,650  sites  and  the 
phase  dovm  to  a  future  projected 
network  of  600  sites.  PM  10  costs  have 
been  calculated  far  the  continued 
operation  on  a  one  in  6-day  schedule, 
and  fw  the  relocation  or  discontinuance 
of  monitoring  sites.  Table  4  shows  the 
cost  of  PM  monitoring  acouding  to 
sampling  frequency  and  the  type  of  PM 
monitor.  Details  of  this  information  can 
be  found  in  the  "Information  Collecti<m 
Request"  for  these  proposed 
requirements. 


-y.-.k' 
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Tables.— PM-10  Network  Costs 

(TtauaandB  of  dolar^ 


Year 


1987 
1996 
1999 
2000 


Number 
of  sites 


1.650 

1.374 

972 

600 


Number 
of  sam- 
plers' 


1.810 

1.544 

1.132 

760 


Capital 

cost  to 

remove 

sites 


$110 
174 
461 


Operatior> 
&  mainte- 
nance 
cost 


$15,474 

12.181 

8.914 

5,96d 


Total  cost 


$15,473 

12.291 

9.088 

6,127 


« Tlw  PMio  network  includes  160  colocaled  monitors  for  QA  purpqtes. 


Table  4.— Costs  for  Particulate 
Monitoring 


PM  monitor 

One-time 
capital  cost 

/Hrmual  oper- 

and sampling 

ation  &  main- 

frequency 

tenance  cost 

PM-10  1-irv6 

$14.500 

$8,700. 

day  sam- 

pling 

.   schedule. 

PM-2.5  1-)n^ 

$9,600  to 

$11,200. 

day  sam- 

$16,900. 

pling 

sctiedule. 

PM-2.5  every 

$14,600  to 

$18,900. 

day  sam- 

Pfc* 
Nephelometer 

$21,900. 

$20,100  to 

$16,700  to 

1  (continu- 

$26300. 

$17,500. 

i  ous). 

S.  Reference 

1.  Information  Collection  Request.  40 
CFR  58  Ambient  Air  Quality 
Surveillance,  OMB  *2060-0d84.  EPA 
ICR  #0940.14.  U.S.  Enviipnmental 
Protection  Agency.  Office  of  Air  Quality 
Planning  and  Standards,  Research 
Triangle  Park.  NC  27711  (October  23, 
1996). 

V.  Adminiatrathre  Requirements 

A.  Regulatory  Impact  Analysis 

Under  Executive  Order  12866  (58  PR 
51735,  October  4, 1993).  the  Agency 
must  determine  whether  the  regulatory 
action  is  "significant"  and  therefore 
subject  to  Office  of  Management  and 
Budget  (C^4B)  review  and  to  the 
requirements  of  the  Executive  Order. 
The  Order  defines  "signiicant 
regulatory  action"  as  one  that  is  likely 
to  result  in  a  rule  that  may: 

(1)  Have  an  annual  efiiact  on  the 
economy  of  $100  million  or  more  or 
adversely  afiect  in  a  material  way  the 
ectHXHny.  a  sector  of  the  economy, 
paoductivity.  competition,  jobs,  the 
environment,  public  health  or  safety,  or 
State,  local,  or  governments  or 
communities; 

(2)  Create  a  serious  inconsistency  or 
otherwise  interfere  with  an  action  taken 
or  plaimed  by  another  Agency; 


(3)  Materially  alter  the  budgetary 
impact  of  entitlements,  grants,  user  fees, 
or  loan  programs  or  the  rights  and 
obligations  or  recipients  thereof;  or 

(4J  Raise  novel  legal  or  poUcy  issues 
arising  out  of  legal  mandates,  the 
President's  priorities,  or  the  principles 
set  forth  in  the  Executive  Oder. 

It  has  been  determined  that  this  rule 
is  not  a  "significant  regulatory  action" 
under  the  terms  of  the  Executive  Order 
12866  and  is  therefore  not  subject  to 
formal  OMB  review.  However,  this  rule 
is  being  reviewed  by  OMB  under 
Reporting  and  Record  keeping  •     • 
Requirements  (see  below). 

B.  Paperwork  Reduction  Act      >  ^  ,. .,  ^ ; 

The  infbrmatioa  collection     <  • 
requirements  contained  in  this  proposed 
rute  have  been  submitted  for  approval  to 
C^B  imder  the  Paperwork  Reduction 
Act.  44  U.S.C  3501  etseq.An 
Information  Collection  Request 
document  has  been  prepared  by  the  EPA 
(ICR  No.  0940.14)  and  a  copy  may  be 
obtained  firom  Sandy  Farmer, 
Information  Policy  Branch,  EPA,  401  M 
Street  SW,  Mail  Code  2137,  Washington, 
DC  20460;  <»-  by  calling  (202)  260-2740. 

1.  Need  and  Use  of  the  Collection 

The  main  use  for  the  collection  of  the 
data  is  to  support  the  PM  NAAQS 
revisions.  The  various  parameters 
reported  as  part  of  this  ICR  are 
necessary  to  ensure  that  the  information 
and  data  collected  by  State  and  local 
agencies  to  assess  the  nation's  air 
quality  are  defensible,  of  known  quality, 
and  meet  the  EPA's  data  quality  goals  of 
completeness,  precision,  and  acciuacy. 

The  need  and  authority  for  this 
information  collection  is  contained  in 
Section  110(a)(2)(C)  of  the  Act,  which 
requires  ambient  air  quality  monitoring 
for  purposes  of  the  SW  and  reporting  of 
the  data  to  EPA,  and  Section  319,  which 
requires  the  reporting  of  a  daily  air 
pollution  index.  The  legal  authority  for 
this  requirement  is  the  Ambient  Air 
Quality  Suirveillance  Regulations,  40 
CFR  58.20.  58.21,  58.25.  58.26.  58.28, 
58.30,  58.31,  58.35,  and  58.36. 

The  EPA's  Office  of  Air  Quality 
Planning  and  Standards  uses  ambient 


air  monitoring  data  for  a  wide  variety  of 
purposes,  including  making  NAAQS 
attainment/nonattainment  decisions; 
determining  the  effectiveness  of  air 
pollution  control  programs;  evaluating 
the  ejects  of  air  pollution  levels  on 
public  health;  tracking  the  progress  of 
SIP's;  providing  dispersion  modeling 
support;  developing  responsible,  cost- 
effective  control  strategies;  reconciling 
emission  inventories;  and  developing 
air  quality  trends.  The  collection  of 
PM2.3  data  is  necessary  to  support  the 
PM2.5  NAAQS,  and  the  information 
collected  will  have  practical  utility  as  a 
data  analysis  tool. 

The  State  and  local  agencies  with 
responsibility  for  reporting  ambient  air 
quality  data  and  information  as 
requested  by  these  proposed  r^ulations 
will  submit  these  data  electronically  to 
the  U.S.  EPA's  Aerometric  Information 
Retrieval  System,  Air  Quality 
Subsystem  (AIRS-AQS).  Quality 
assurance/quality  control  records  and 
monitoring  netw(^  docimientation  are 
also  maintained  by  each  State/local 
agency,  in  AIRS-AQS  electronic  format 
where  possible. 

2.  Reporting  and  Recordkeeping  Burden 

The  total  annual  collection  and 
reporting  burden  associated  with  this 
proposal  is  estimated  to  be  490,526 
hours.  Of  this  total,  484.545  hours  are 
estimated  to  be  for  data  reporting,  or  an 
average  of  3,327  hours  for  the  estimated 
130  respondents.  Tlie  remainder  of 
5,981  hours  for  recordkeeping  burden 
averages  46  hours  for  the  estimated  130 
respondents.  The  capital  O/M  costs 
associated  with  this  proposal  are 
estimated  to  be  $19,714,453.  These 
estimates  include  time  for  reviewing 
instructions,  searching  existing  data 
sources,  gathering  and  maintaining  the 
data  needed,  and  completing  and 
reviewing  the  collection  of  information. 

The  firmiuency  of  data  reporting  for 
the  NAMS  and  the  SLAMS  air  quality 
data  as  well  as  the  associated  precision 
and  accuracy  data  are  submitted  to  EPA  . 
according  to  the  schedule  defined  in  40 
CFR  part  58.  This  regulation  currently 
requires  that  State  and  local  air  quality 
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management  agencies  rep(»t  their  data 
within  90  days  after  the  end  of  the 
quaster  during  whidi  the  data  were 
collected.  The  annual  SLAMS  report  is 
submitted  by  July  1  of  each  year  for  data 
collected  from  January  1  through 
December  31  of  the  previous  year  in 
accordance  with  40  CFR  58.26.  This 
certification  also  implies  that  all  S'M 
data  to  be  used  for  regulatory  purposes 
by  the  affected  State  or  local  air  quality 
management  agency  have  been 
submitted  by  July  1. 

3.  Burden 

Burden  means  the  total  time,  effort,  or 
financial  resources  expended  by  persons 
to  gmerate,  maintain,  retain,  or  disclose 
or  provide  information  to  or  for  a 
Federal  agency.  This  includes  the  time 
needed  to  review  instructions;  develop, 
acquire,  install,  and  utilize  technology 
and  systems  for  the  piupose  of 
collecting,  validating,  and  verifying 
information,  processing  and 
maintaining  information,  and  disclosing 
and  providing  information;  adjust  the 
existing  ways  to  comply  with  any 
previously  applicable  instructioDs  and 
requirements;  train  personnel  to  be  able 
to  respond  to  a  collection  of 
information;  securch  data  sources: 
complete  and  review  the  collection  of 
information;  and  transmit  or  otherwise 
disclose  the  information. 

An  Agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to  a  collection  of  information 
imlass  it  displays  a  currently  valid  OMB 
control  number.  The  OMB  control 
numbers  for  EPA's  regulations  are  listed 


in  40  CFR  Fait  9  and  48  CFR  Ch^)ter 
15. 

Qnnments  are  requested  cm  the 
Agency's  need  for  this  information,  the 
accuracy  of  the  provided  burden 
estimates,  and  any  suggested  methods 
for  minimizing  respondent  burden, 
including  thrmigh  the  use  of  automated 
collection  techniques.  Send  comments 
on  the  ICR  to  the  EKrector,  OPFE 
Regulatory  Information  Division;  U:S. 
Environmental  Protection  Agency 
(2137):  401  M  St.,  SW.;  Washington,  DC 
20460:  and  to  the  Office  of  hiformation 
and  Regulatory  A^irs,  Office  of 
Management  and  Budget,  725  17th  St., 
NW.,  Washington,  DC  20503,  merited 
"Attention:  Daak  Officer  for  EFA." 
Include  the  ICR  number  in  any 
correspondence.  Since  OMB  is  required 
to  make  a  decision  concerning  the  ICR 
between  30  and  60  days  after  December 
13, 1996,  a  comment  to  OMB  is  best 
assured  of  having  its  full  effect  if  OMB 
receives  it  by  January  13. 1097.  The 
final  rule  will  respond  to  any  OMB  or 
public  conunents  on  the  information 
collection  requiremmts  contained  in 
this  proposal. 

C  Impact  on  Small  Entities 

Pursuant  to  section  605(b)  of  the 
R^ulatory  Flexibility  Act.  5  U.S.C 
605(b).  the  Administrator  certifies  that 
this  ride  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities,  llus 
rulemaking  package  does  not  impose 
any  addititmal  requirements  on  small 
entities  because  it  applies  to 
governments  whose  jurisdictions  cover 

Cost  Based  on  3-Year  Average 

[Thousands  o(  dolars] 


more  than  200.000  pcmulation.  Under 
the  Regulat(»y  Flexibility  Act. 
governments  are  small  entities  only  if 
they  have  jurisdictions  of  less  than 
50.000  people.  In  addition,  this  rule 
imposes  no  enforceable  duties  on  small 
businesses. 

D.  Unfunded  Mandates  Reform  Act  o/ 
1995 

Under  sections  202,  203  and  205  of   ' 
the  Unfunded  Mandates  Reform  Act  of 
1995  ("Unfimded  Mandates  Act"), 
signed  into  law  on  March  22, 1995,  the 
EFA  must  imdertake  various  actions  in 
association  with  proposed  or  final  rules 
that  include  a  Federal  mandate  that  may 
result  in  estimated  costs  of  $100  million 
or  more  to  the  private  sector,  or  to  State 
or  local  governments  in  the  aggr^ate. 

The  EPA  has  determined  that  this  rule 
does  not  contain  a  Federal  mandate  that 
may  result  in  expenditures  of  $100 
milUon  or  mate  for  State,  and  local 
govmimients.  in  the  aggregate,  or  the 
private  sector  in  any  one  year.  Our 
economic  analysis  indicates  that  the 
total  implementation  cost  will  be 
approximately  $88,728,000  in  1996 
dollars  for  the  3  years  to  phase  in  the 
network,  or  an  average  of  $29,576,000 
for  the  3-year  implementation.  The  table 
below  shows  how  this  3-year  average 
was  derived  for  the  various  cost 
elements  of  monitoring.  While  this  table 
represents  the  3-year  period  1998-2000, 
the  total  cost  for  PMu  monitoring 
include  the  initial  capital  costs 
anticipated  in  1997.  In  addition,  this 
rule  imposes  no  enforceable  duties  on 
small  businesses. 


Cost/Dement 


PMi, 


PMu 


Noiwofk  design 

Site  installation  , 

Sampling  &  analysis  . 

Maintenance 

Data  management ... 

Quality  assurance 

Supervision 


$0 
311 
2347 
1.233 
1.246 
1,746 
U 


$571 
5.013 
6,756 
1,828 
1,574 
3.373 
1.189 


$671 
5.324 
9.406 
3.161 
2.819 
5.118 
3.177 


Summary^ 


9.168 


20.407 


29.578 


^  Totals  are  rounded. 


LiatofSnbiects  '"   •*'.; 

40  am  Part  53 

Environmental  protection.    '-•' 
Administrative  practice  and  procedure, 
Air  pollution  control.  Reporting  and 
recordkeeping  requirements. 


40CFRPaTt5a 

Air  pollution  control. 
Intergovernmental  relations,  Reporting 
and.  recordkeeping  requirements. 


Dated:  November  27, 1996. 
CartA  M.  BrowiMr, 

Administrator. 

For  the  reasons  set  forth  in  the 
preemble,  title  40,  chapter  I,  part  53  and 
part  58  of  the  Code  of  Federal 
Regulations  are  proposed  to  be  amended 
as  follows: 


•"* 
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PART  53-{AMENI)EPl 

1.  The  authority  citation  for  put  53 
cxmtinues  to  read  as  follows: 

AaAanty:  Sec  301(a)  of  the  Clean  Air  Act 
(42  U.S.C  Sea  1857g(a))  ac  amended  by  aec. 
lS(cX2)  of  Pub.  L  91-604, 84  Stat  1713, 
unless  otherwise  noted. 

2.  Subpart  A  is  revised  to  reed  as 
follows: 

Subpert  At— QwMral  Prowtaions 

Sec 

53.1  Definitions. 

53.2  General  requirements  for  a  reference 
method  detefmisatioa. 

53.3  General  requirements  for  an  equivalent 
method  determination. 

53.4  Applications  for  reference  or  equivalent 
method  determinatioas. 

53.5  lYocessing  of  applications. 

53.6  Right  to  witness  conduct  of  testa. 

53.7  Testing  of  methods  at  the  initiative  of 
the  Administrator.  - 

53.8  Designation  of  reference  and  equivalent 
methods. 

53.9  Conditions  of  designation. 

53.10  Appeal  firom  refection  of  appUcatkui. 

53.11  Cancellation  of  refiBrence  or  equivalent 
method  designati<Hi. 

53.12  Request  for  hearing  on  cancellation. 

53.13  Hearings. 

53.14  Modification  of  a  reference  or 
equivalent  method. 

53.15  Trade  secrets  and  confidential  or 
privileged  information. 

53.16  Supersession  of  reference  methods. 

TaUas  te  Sdipait  A  of  Part  S3 

Table  A-I—Saunary  of  Applicable 
laniieaMals  for  Refer  euce  ft  Eqaivalant 
Madwds  far  Air  MoBttoriag  afCiilacia 
PoUolants 

Appendix  A  to  Sobpait  A  af  Part  S3— 


Subpart  A— Qenerai  Provisions 

f93wi    DefMtkMis. 

(a)  Terms  used  but  not  defined  in  this 
part  shall  have  the  meaning  given  them 
by  the  Act. 

(b)  Act  means  the  Clean  Air  Act  (42 
U.S.C.  1857-18571),  as  amended. 

(c)  Agency  means  the  Environmental 
Protection  Agency. 

(d)  Administrator  means  the 
Administrator  of  the  Enviroimiental 
Protection  Agency  or  the 
Administrator's  authorized 
representative. 

(e)  Reference  method  means  a  method 
of  sampling  and  analyzing  the  ambient 
air  for  an  air  pollutant  that  is  specified 
as  a  reference  method  in  an  appendix  to 
part  50  of  this  chapter,  or  a  method  that 
has  been  designated  as  a  reference 
method  in  accordance  with  this  part;  it 
does  not  include  a  method  for  which  a 
reference  method  designation  has  been 
canceled  in  accordance  with  §  53.11  or 
§53.16. 


(f)  Equivalent  method  means  a 
method  of  sampling  and  analyzing  the 
ambient  air  for  an  air  pollutant  that  has 
been  designated  as  an  equivalent 
method  in  accordance  with  this  part;  it 
does  oot  include  a  method  for  which  an 
equivalent  method  designation  has  been 
canceled  in  accordance  with  §  53.11  or 
§53.16. 

(g)  Candidate  method  means  a 
method  of  sampling  and  analyzing  the 
ambient  air  for  an  air  pollutant  for 
which  an  application  for  a  reference 
method  determination  or  an  equivalent 
method  deteimination  is  submitted  in 
accordance  with  §  53.4,  or  a  method 
tested  at  the  initiative  of  the 
Administrator  in  accordance  with 
§53.7. 

(h)  h4anual  method  means  a  method 
fot  meesuring  ooncmtrations  of  an 
ambimt  air  pollutant  in  whidi  sample 
collection,  analysis,  or  measurement,  or 
some  combination  thereof,  is  performed 
manually.  A  method  for  PMio  or  PMzs 
which  utilizes  a  sampler  that  requires 
manual  preparation,  loading,  and 
weighing  of  filter  samples  is  considered 
a  manud  method  even  though  the 
sampler  may  be  capable  of 
automatically  collecting  a  series  of 
seouential  samples. 

U)  Automated  method  or  analyzer 
means  a  method  for  measuring 
concentrations  of  an  ambient  air 
pollutant  in  which  sample  collection  (if 
necessary),  analysis,  and  measurement 
are  performed  automatically  by  an 
instrument. 

(j)  Test  analyzer  means  an  analyzer 
subjected  to  testing  as  part  of  a 
candidate  method  in  accordance  with 
subparts  B.  C  D.  E,  (»  F  of  this  part,  as 
applicable. 

Qc)  Applicant  means  a  person  or  entity 
who  submits  an  application  for  a 
reference  or  equivalent  method 
determination  under  §  53.4,  or  a  person 
or  entity  who  assumes  the  rights  and 
obligations  of  an  applicant  under  §  53.7. 
Applicant  may  include  a  manufacturer, 
distributer,  supplier,  or  vendor. 

(1)  Ultimate  purchaser  means  the  first 
person  who  purchases  a  reference 
method  or  an  equivalent  method  for 
purposes  other  than  resale. 

(m)  PMio  sampler  or  PMxs  sampler 
means  a  device,  associated  with  a 
manual  method  for  measuring  PMio  or  - 
PM2J  (respectively),  designed  to  collect 
PMio  or  PMjj  (respectively)  from  an 
ambifflit  air  sample,  but  lacking  the 
ability  to  automatically  analyze  or 
measure  the  collected  sample  to 
determine  the  mass  concentration  of 
PMio  or  PM2  3  in  the  sampled  air. 

(n)  Test  sampler  means  a  PMio 
sampler  or  a  PM2  j  sampler  subjected  to 
testing  as  part  of  a  candidate  method  in 


accordance  with  subparts  C.  D.  E  or  F 
of  this  part. 

(o)  Collocated  describes  two  or  more 
air  samplers,  analyzers,  or  other 
instnimoits  which  sample  the  ambimt 
air  that  are  operated  simultaneously 
while  located  side  by  side,  separated  by 
a  distance  that  is  large  enough  to 
preclude  the  air  sampled  by  any  of  the 
devices  from  being  a%cted  by  any  of 
the  other  devices,  but  small  enough  so 
that  all  devices  obtain  identical  or 
uniform  ambient  air  samples  that  are 
equally  representative  of  the  general 
area  in  wUch  the  group  of  devices  is 
located. 

(p)  Sequential  samples  for  particulate 
matter  samplers  means  two  or  more 
particulate  matter  samples  for 
sequential  (but  not  necessarily 
contiguous)  time  periods  that  are 
collated  automatically  by  the  same 
sampler  without  the  need  for   . 
intervening  operator  service. 

(q)  Class  I  equivalent  method  means 
an  equivalent  method  for  PM2.3  which  is 
based  on  a  sampler  that  is  very  similar 
to  the  sampler  specified  for  reference 
methods  in  Appendix  L  of  part  50  of 
this  chapter,  with  only  minor  deviations 
or  modifications,  as  determined  by  the 
EPA.  A  common  example  of  a  Class  I 
PMsj  sampler  is  a  reference  method 
sampler  that  has  been  modified  to 
provide  automatic  collection  of 
sequential  samples,  as  defined  in 
paragraph  (p)  of  this  section. 

(r)  Class  U  equivalent  method  means 
an  equivalent  method  for  PM2.S  that 
utilizes  a  PM2.3  sampler  in  which  an 
integrated  PM2J  sample  is  obtained 
from  the  atmosphere  by  filtration  and 
subjected  to  a  subsequent  filter 
equilibration  process  followed  by  a 
gravimetric  mass  determination,  but 
which  is  not  a  Class  1  equivalent  method 
because  of  substantial  deviations  from 
the  design  specifications  of  the  sampler 
specified  for  reference  methods  in 
Appendix  L  of  part  50  of  this  chapter, 
as  determined  by  the  EPA. 

(s)  Class  in  equivalent  method  means 
an  equivalent  method  for  PMij  that  has 
been  determined  by  the  EPA  not  to  be 
a  Class  I  or  Class  II  equivalent  method. 
This  fourth  type  of  PMaj  method 
includes  alternative  equivalent  method 
samplers  and  continuous  analyzers, 
based  on  designs  and  measurement 
principles  different  from  those  specified 
for  reference  methods  (e.g.,  a  means  for 
estimating  aerosol  mass  concentration 
other  than  by  conventional  integrated 
filtration  followed  by  equilibration  and 
gravimetric  analysis).  These  samplere 
(or  monitore)  are  those  deemed  to  be 
substantially  different  fit)m  refsrence 
method  samplers  and  may  use 
components  and  methods  other  than 
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those  specified  for  reference  method 
samplers.  Qass  in  candidate  samplers 
or  analyzers  require  full  equivalency 
testing  and  must  meet  all  requirements 
specified  in  subpart  F  of  this  chapter, 
(t)  An  ISO-registered  facility  shall  be 
"  defined  as  a  manufactiuing  facility  that 
isdther 

(1)  An  International  Organization  for 
Standardization  (ISO)  QOOl-registered 
manufacturing  facility,  with  registration 
maintained  continuously;  or 

(2)  A  fedUty  that  can  be 
dononstrated,  on  the  basis  of 
information  submitted  to  the  EPA.  to  be 
operated  according  to  an  EPA-approved 
and  periodically  audited  quality  system 
which  meets,  to  the  extent  appropriate, 
the  same  general  requirements  as  an  ISO 
registered  facihty  for  the  design  and 
manu&cture  of  designated  refarence  and 
equivalent  method  samplers  and 
monitcHS. 

(u)  An  ISO-certified  auditor  shall  be 
defined  as  an  auditor  either  certified  by 
an  ISO  accredited  registrar  or  an  auditor 
who,  based  on  information  submitted  to 
the  EPA,  meets  the  same  general 
requirements  as  provided  for  ISO- 
certified  auditors.  '  v: 

f53w2    Oeneral  raquliements  tora 
ratarenoe  method  deternilnatlon. 

The  following  general  requirements 
for  a  reference  method  determination 
are  summarized  in  Table  A-1  of  this 
sulmart 

(a)  Manual  methods.  (1)  For 
measuring  SO2  and  lead,  Appendices  A 
and  G  of  part  50  of  this  chapter  specify 
unique  manual  reference  methods  for 
those  pollutants.  Except  as  provided  in 
§  53.16,  other  manual  methods  for  SO2 
and  lead  will  not  be  considered  for 
refsrenoe  method  determinations  under 
this  part. 

(2J  A  reference  method  for  measuring 
PMio  must  be  a  manual  method  that 
meets  all  requirements  specified  in 
Appendix  J  of  part  50  of  this  chapter 
and  must  include  a  PMio  sampler  that 
has  been  shown  in  accordance  with  this 
part  to  meet  all  requirements  specified 
in  subpart  D  of  this  part. 

(3)  A  reference  method  for  measuring 
PM]  J  must  be  a  manual  method  that 
meets  the  requirements  specified  in 
Appendix  L  of  part  50  of  this  chapter 
and  must  include  a  PMj^  sampfer  that 
has  been  shown  in  accordance  with  this 
part  to  meet  the  applicable  requirements 
specified  in  subpart  E  of  this  part. 
Further,  reference  method  samplers 
must  be  manufectiued  in  an  ISO  9001- 
registered  fecility  as  defined  in  §  53.1(t) 
and ,  as  set  forth  in  §  53.51  (subpart  E, 
of  this  part),  and  the  Product 
Manufacturing  Checklist  set  forth  in 
subpart  E  of  this  part  must  be  completed 


by  an  ISO  9001 -certified  auditor,  as 
defined  in  §53.1fu),  and  submitted  to 
the  EPA  annually  to  retain  a  PMxs 
reference  method  designation.  In 
addition,  all  designated  reference 
methods  for  PM^s  must  meet 
requirements  for  network  operating 
performance  determined  annually  as  set 
forth  in  section  6  of  Appendix  A  of  part 
58  of  this  chapter. 

(b)  "Automated  methods."  An 
automated  reference  method  for 
measuring  CO,  O3,  and  NO2  must  utilize 
the  measiuement  principle  and 
calibration  procedure  specified  in  the 
appropriate  appendix  to  part  50  of  this 
chapter  and  must  have  been  shown  in 
accordance  with  this  part  to  meet  the 
requirem«its  specified  in  subpart  B  of 
this  pert. 

(  SS.3    Qanaral  raouifwiMnlB  tar  an 
equivalent  iiMlliod  delenninetfon. 

(a)  Manual  methods.  A  manual 
equivalent  method  must  have  been 
shoMm  in  accordance  with  this  part  to 
satisfy  the  applicable  requirements 
specified  in  subpart  C  of  this  part.  In 
addition,  PMio  or  PM2J  samplera 
associated  with  manual  equivalent 
methods  for  PMio  or  PM2.S  must  have 
been  shown  in  accordance  with  this  part 
to  satisfy  the  following  additional 
requirements: 

fl)  A  PMio  sampler  associated  with  a 
manual  method  for  PMio  must  satisfy 
the  requirements  of  subpart  O  of  this 
part. 

(2)  A  PMu  Class  I  equivalent  method 
sampler  must  satisfy  all  requirements  of 
subparts  C  and  E  of  this  part,  which 
include  appropriate  demonstration  that 
each  and  every  deviation  or 
modification  fitun  the  reference  method 
sampler  specifications  does  not 
significantly  alter  the  performance  of 
the  sampler. 

(3)  A  PM2J  Class  n  equivalent  method 
sampler  must  satisfy  the  requirements  of 
subparts  C.  E.  and  F  of  this  chapter. 

(4)  Requirements  for  PM^  Ckss  m 
equivalent  method  samplers  are  not 
provided  in  this  part  because  of  the 
wide  range  of  no-filtOT-based 
measurement  technologies  that  could  be 
applied  and  the  likelihood  that  these 
requirements  will  have  to  be  specifically 
adapted  for  each  such  type  of 
technology.  Specific  requirements  will 
be  developed  as  needed. 

(5)  All  designated  equivalent  methods 
for  PM2.S  must  be  manufectured  in  an 
ISO  QOOl-registered  bdUty,  as  defined 
in  §  53.1(t)  and  as  set  forth  in  §  53.51 
(subpart  E)  of  this  part,  and  the  Product 
Manufecturing  Checldist  set  forth  in 
Appendix  E  of  this  part  must  be 
completed  by  an  ISO  9001-certified 
auditor,  as  defined  in  §  53.1(u),  and 


submitted  to  the  EPA  annuaUy  to  retain 
a  PM2J  equivalent  method  designation. 

(6)  All  designated  equivalent  methods 
for  PMu  must  also  meet  annual 
requirements  fat  network  operating 
performance  determined  as  set  form  in 
section  6  of  Appendix  A  of  part  58  of 
this  chapter. 

(b)  Automated  methods.  (1) 
Automated  equivalent  methods  for 
pollutants  other  than  PM23  or  PMio 
must  have  been  shown  in  accordance 
with  this  part  to  satisfy  the  requirements 
specified  in  subparts  B  and  C  of  this 
past. 

(2)  Automated  equivalent  methods  fm 
PMio  must  have  been  shown  in 
accordance  with  this  part  to  satisfy  the 
requirements  of  subparts  C  andD  of  this 
part 

(3)  Requirements  for  PMtj  Class  III 
automated  equivalent  methods  for  PMzj 
are  not  provided  in  this  pan  because  of 
the  wdde  range  of  non-filter-based 
measurement  technologies  that  could  be 
applied  and  the  likelihood  that  these 
requiremoits  will  have  to  be  specifically 
adapted  for  each  such  type  of 
technology.  Specific  requiremraits  will 
be  developed  as  needed. 

(4)  All  oesi^iated  eqmvalent  methods 
for  PMxs  must  be  manufactured  in  an 
ISO  9001-registered  fadlify,  as  set  forth 
in  Appendix  E  of  this  part,  and  the 
Product  Manufacturing  Checklist  set 
forth  in  Appendix  E  of  this  part  must  be 
completed  by  an  ISO  9001-certified 
auditor  arid  submitted  to  the  EPA 
annually  to  retain  a  PMzj  equivalent 
method  designation. 

(5)  All  designated  equivalent  methods 
for  PM2.S  must  also  meet  annual 
requirements  for  network  operating 
performance  determined  as  set  forth  in 
section  6  of  Appendix  A  of  part  58  of 
this  chapter. 

§5ti4   AppHoellons tor fsfsfwioe  Of 

(a)  Applications  for  reference  or 
equivalent  method  determinatioDS  shall 
be  sulxnitted  in  duplicate  to:  Director, 
National  Exposure  Research  Laboratory. 
Departm«it  E  (MI>-77B),  U.S. 
Environmental  Protection  Agency. 
RDsearch  Triangle  Park,  North  Carolina 
27711. 

(b)  Each  application  shall  be  signed 
by  an  authorized  representative  of  the 
apphcant,  shall  be  marked  in 
accordance  with  §  53.15  (if  apphcable), 
and  shall  contain  the  following: 

(1)  A  clear  identification  of  ue 
candidate  method,  which  will 
distinguish  it  from  all  other  methods 
such  that  the  method  may  be  referred  to 
imambiguously.  This  identification 
must  cmisist  of  a  unique  series  of 
descriptors  such  as  title,  identification 
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number,  analyte,  measurement 
principle,  m0nufiBCtiirer,  brand,  model, 
etc.,  as  necessary  to  distinguish  the 
method  from  all  other  methods  or 
method  variations,  both  within  and 
outside  the  applicant's  organization. 

(2)  A  detailed  description  of  the 
candidate  method,  including  but  not 
limited  to  the  following:  The 
measurement  principle,  manufacturer, 
name,  model  number  and  other  forms  of 
identification,  a  list  of  the  significant 
components,  schematic  diagrams, 
design  drawings,  and  a  detailed 
description  of  the  apparatus  and 
measurement  procedures.  Drawings  and 
descriptions  pertaining  to  candidate 
methods  or  samplers  for  PMaj  must 
meet  all  applicable  requirements  in 
Reiierence  1  of  Appendix  A  to  this 
subpart,  using  appropriate  graphical, 
nomenclature,  and  mathematical 
conventions  such  as  those  specified  in 
References  3  and  4  of  Appendix  A  to 
this  subpart. 

(3)  A  copy  of  a  comprehensive 
operation  or  instruction  manual 
providing  a  complete  and  detailed 
description  of  the  operational  and 
calibration  procedures  prescribed  for 
field  use  of  the  candidate  method  and 
all  instruments  utilized  as  part  of  that 
method  (see  §  53.9a). 

(i)  As  a  niininnun  this  manual  shall 
include: 

(A)  Description  of  the  method  and 
associated  instruments; 

(B)  Explanation  of  all  indicators, 
information  displays,  and  controls; 

(Q  Complete  setup  and  installatioD 
instructions,  including  any  additional 
materials  or  supplies  reauired; 

(D)  Details  of  all  initial  or  startup 
checks  or  acceptance  tests  and  any 
auxiliary  eouipment  required; 

(E)  Complete  operational  instructions; 

(F)  Calibration  procedures  and 
required  calibration  equipment  and 
standards; 

(G)  Instructions  for  verificati(Hi  of 
correct  or  proper  operation; 

(H)  Trouble-shooting  guidance  and 
suggested  corrective  actions  for 
abnormal  operation; 

(I)  Required  or  recommended  routine, 
periodic,  and  preventative  maintenance 
and  maintenance  schedules, 

0)  Any  calculatiiHis  requifed  to  derive 
final  ctmcentration  measurements;  and 

(K)  Appropriate  references  to  40  CFR 
part  50,  Appendix  L,  Reference  6,  and 
any  other  pertinent  guidelines. 

(ii)  The  manual  shall  also  include 
adequate  warning  of  potential  safety 
hazards  that  may  result  from  normal  use 
and/or  malfunction  of  the  method  and 
a  description  of  necessary  safety 
precautions.  {See  §  53.9(b)I  However, 
the  previous  requirement  shall  not  be 


interpreted  to  constitute  or  imply  any 
warranty  of  safety  of  the  method  by  Uie 
EPA.  For  samplers  and  automated 
methods,  the  manual  shall  include  a 
clear  description  of  all  procedures 
pertaining  to  installation,  operation, 
preventative  maintenance,  and 
troubleshooting  and  shall  also  include 
parts  identification  diagrams.  The 
manual  may  be  used  to  satisfy  the 
requirements  of  paragraphs  (b)  (lland 
(2)  of  this  section  to  the  extent  that  it 
includes  information  necessary  to  meet 
those  requirements. 

(4)  A  statement  that  the  candidate 
method  has  been  tested  in  acccHdanoe 
with  the  procedures  described  in 
subparts  B.  C  D.  E,  and/or  F  of  this  part, 
as  applicable. 

(5)  Test  data,  records,  calculations, 
and  test  results  as  specified  in  subparts 
B.  C,  D,  E,  and/or  F  of  this  part,  as 
applicable.  Data  must  be  sufficiently 
detailed  to  meet  appropriate  principles 
described  in  paragraphs  4  through  6  of 
Reference  2,  Part  b,  sections  3.3.1 
(paragraph  1)  and  3.5.1  (paragraphs  2 
and  3)  and  in  paragraphs  1  through  3  of 
Reference  5  (section  4.8,  Records)  of 
appendix  A  of  this  subpart.  Salient 
requirements  fitim  these  refarences 
include  the  following: 

(i)  The  applicant  shall  maintain  and 
include  records  of  all  relevant 
measuring  equipment,  including  the 
make,  type,  and  serial  niunber  or  other 
identification,  and  most  recent 
calibration  with  identification  of  the 
measurement  standard  or  standards 
used  and  their  MIST  traceability.  Tliese 
records  shall  demonstrate  the 
measurement  capability  of  eadi  item  of 
measuring  eqxiipment  used  for  the 
application  and  include  a  description 
and  justification  (if  needed)  of  the 
measurement  setup  or  configuration  in 
which  it  was  used  for  the  tests.  The 
calibration  results  shall  be  recorded  and 
identified  in  sufficient  detail  so  that  the 
traceability  of  all  measiuements  can  be 
determined  and  any  measurement  could 
be  reproduced  under  conditions  close  to 
the  original  conditions,  if  necessary,  to 
resolve  any  anomalies. 

(ii)  Test  data  shall  be  collected 
according  to  the  standards  of  good 
practice  and  by  qualified  peraonnel. 
Test  anomalies  or  irregularities  shall  be 
documented  and  explained  or  justified. 
The  impact  and  significance  of  the 
deviation  on  test  results  and 
conclusions  shall  be  determined.  Data 
collected  shall  correspond  directly  to 
the  specified  test  requirement  and  be 
labeled  and  identified  clearly  so  that 
results  can  be  verified  and  evaluated 
against  the  test  requirement. 
Calculations  or  data  manipulations  must 


be  explained  in  detail  so  that  they  can 
be  verified. 

(6)  A  statement  that  the  method, 
analyzer,  or  sampler  tested  in 
accordance  with  this  part  is 
representative  of  the  candidate  method 
described  in  the  application. 

(c)  For  candidate  automated  methods 
and  candidate  manual  methods  for  PMio 
and  PM2.S.  theepplication  shall  also 
contain  the  following: 

(1)  A  detailed  description  of  the 
quality  system  that  will  be  utilized,  if 
the  candidate  method  is  designated  as  a 
reference  or  equivalent  method,  to 
ensure  that  all  analyzera  or  samplera 
offered  for  sale  under  that  designation 
will  have  essentially  the  same 
performance  characteristics  as  the 
analyzer(s)  or  samplers  tested  in 
accordance  with  this  part.  In  addition, 
the  quality  system  requirements  for 
candidate  methods  for  PM2.3  must  be    . 
described  in  sufficient  detail,  based  on 
the  elements  described  in  section  4  of 
Reference  1  (Quality  System 
Requirements)  of  appendix  A  of  this 
subpart.  Further  clarification  is 
provided  in  the  following  sections  of 
Reference  2:  Part  A  (Management 
Systems),  sections  2.2  (Quality  System 
and  Description),  2.3  (Personnel 
Qualification  and  Training),  2.4 
(Procurement  of  Items  and  Services),  2.5 
(Documents  and  Records),  and  2.7 
(Panning);  Part  B  (Collectim  and 
Evaluation  of  Enviroimiental  Data), 
sections  3.1  (Planning  and  Scoping),  3.2 
(Design  of  Data  Collection  Operations), 
and  3.5  (Assessment  and  Verification  of 
Data  Usability):  and  Part  C  (Operation  of 
Environmental  Technology),  sections 
4.1  (Planning),  4.2  (Design  of  Systenis), 
and  4.4  (Operation  of  Systems)  of 
appendix  A  of  this  subpart  . 

(2)  A  description  of  die  durability 
characteristics  of  such  analyzers  or 
samplera  [see  §53.9(c)].  For  methods  for 
PMjj,  the  warranty  program  must 
ensure  that  the  required  specifications 
(see  Table  A-1  of  this  subpart)  will  be 
met  throughout  the  warranty  period  and 
that  the  applicant  accepts  responsibility 
and  liability  for  ensuring  this 
conformance,  or  resolving  any 
nonconformities,  including  all 
necessary  components  of  the  system, 
regardless  of  the  original  manufactum. 
The  warranty  program  must  be 
described  in  sufficient  detail  to  meet 
appropriate  provisions  of  the  ANSI/ 
ASQC  and  ISO  9001  standards 
(References  1  and  2  in  appendix  A  of 
this  subpart)  for  controlling 
conformance  and  resolving 
nonconformance,  particularly  sections 
4.12. 4.13.  and  4.14  of  Reference  1  in 
appendix  A  of  this  subpart. 
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(i)  Section  4.12  in  appendix  A  of  this 
subpart  requires  the  manu&cturer  to 
establish  and  maintain  a  system  of 
procedures  for  identifying  and  . 
maintaining  the  identification  of  ' '*" 
inspection  and  test  status  throughout  all 
phases  of  manufectiuing  to  ensiu^  that 
only  instruments  that  have  passed  the 
required  inspections  and  tests  are 
released  for  sale. 

(ii)  Section  4.13  in  appendix  A  of  this 
subpart  requires  dociunented 
procedure  for  control  of 
nonconforming  product,  including 
review  and  acceptable  alternatives  for 
disposition;  section  4.14  requires 
documented  procedures  for 
implementing  corrective  (4.14.2)  and 
preventive  (4.14.3)  action  to  eliminate 
the  causes  of  actual  or  potential 
nonconformities.  In  particular,  section 
4.14.3  requires  that  potential  causes  of 
nonconformities  be  eliminated  by  using 
information  such  as  service  reports  and 
customer  complaints  to  eliminate 
potential  causes  of  nonconformities. 

(d)  For  candidate  reference  or 
equivalent  methods  for  PM2.S,  the 
appUcant  shall  provide  to  EPA  for  test 
purposes  one  sampler  or  analyzer  that  is 
representative  of  the  sampler  or 
analyzer  associated  with  the  candidate 
method.  The  sampler  or  analyzer  shall 
be  shipped  FOB  destination  to 
Department  E,  (MD-77B).  U.S.  EPA,  79 
T.W.  Alexander  Drive,  Research 
Triangle  Park,  "NC  27709,  scheduled  to 
arrive  concurrent  with  or  within  30  days 
of  the  arrival  of  the  other  application 
materials.  This  analyzer  or  sampler  may 
be  subjected  to  various  tests  that  the 
EPA  determines  to  be  necessary  or 
appropriate  under  §  53.5(e),  and  such 
tests  may  include  special  tests  not 
otherwise  described  in  this  part.  If  the 
instrument  submitted  under  this 
paragraph  malfunctions,  becomes 
inoperative,  or  fails  to  perform  as 
represented  in  the  application  before  the 
necessary  EPA  testing  is  completed,  the 
applicant  shall  be  affcHded  an 
opportimity  to  repair  or  replace  the 
device  at  no  cost  to  the  EPA.  Upon 
completion  of  the  EPA  testing,  the 
analyzer  or  sampler  submitted  under 
this  paragraph  shall  be  repacked  by  the 
EPA  for  return  shipment  to  the 
appUcant,  using  the  same  packing 
materials  used  for  shipping4he 
instrument  to  the  EPA  unless  alternative 
packing  is  provided  by  the  appUcant. 
Arrangements  for,  and  the  cost  of,  return 
shipment  shall  be  the  responsibility  of 
the  applicant.  The  EPA  does  not  warrant 
or  assume  any  liability  for  the  condition 
of  the  analyzer  or  sampler  upon  return 
to  the  applicant. 


(5S3    PfOOMflinQ  of  eppNurtlonsa 

After  receiving  an  application  for  a 
reference  or  equivalent  method 
determination,  the  Administrator  will 
publish  notice  of  the  application  in  the 
Federal  Register  and,  within  120 
calendar  days  after  receipt  of  the 
appUcation,  take  one  or  more  of  the 
following  actions: 

(a)  Send  notice  to  the  appUcant,  in 
accordance  with  §  53.8,  that  the 
candidate  method  has  been  determined 
to  be  a  reference  or  eauivalent  method; 

(b)  Send  notice  to  tne  appUcant  that 
the  appUcation  has  been  rejected, 
including  a  statement  of  reasons  for 
rejection;   ■ 

(c)  Send  notice  to  the  appUcant  that 
additional  information  must  be 
submitted  before  a  determination  can  be 
made  and  specify  the  additional 
information  that  is  needed  (in  such 
cases,  the  120-day  period  shall 
commence  upon  receipt  of  the 
additional  information); 

(d)  Send  notice  to  the  appUcant  that 
additional  test  data  must  be  submitted 
and  specify  what  tests  are  necessary^  and 
how  tiiey  shall  be  interpreted  (in  such 
cases,  the  120-day  period  shall 
commence  upon  receipt  of  the 
additional  test  data); 

(e)  Send  notice  to  the  appUcant  that 
the  appUcation  has  been  found  to  be 
substantially  deficient  or  incomplete 
and  cannot  be  processed  until 
additional  information  is  submitted  to 
complete  the  application  and  specify 
the  general  areas  of  substantial 
deficiency;  or 

(f)  Send  notice  to  the  appUcant  that 
additional  tests  will  be  conducted  by 
the  Administrator,  specifying  the  natiue 
of  and  reasons  for  the  additional  tests 
and  the  estimated  time  required  (in  such 
cases,  the  120-day  period  shaU 
commence  one  calendar  day  after  the 
additional  tests  have  been  completed). 

f53.6    Right  to  witness  conduct  of  tests. 

(a)  SulHnission  of  an  appUcation  for  a 
reference  or  equivalent  method 
determination  shall  constitute  consent 
for  the  Administrator  or  the 
Administrator's  authorized 
representative,  upon  presentation  of 
appropriate  credentials,  to  witness  or 
observe  any  tests  required  by  this  part 
in  connection  with  the  appUcation  or  in 
connection  with  any  modification  or 
intended  modification  of  the  method  by 
the  appUcant. 

(b)  The  applicant  shaU  have  the  right 
to  witness  or  observe  any  test  conducted 
by  the  Administrator  in  connecticm  with 
the  appUcation  or  in  connection  with 
any  modification  or  intended 
modification  of  the  method  by  the 
appUcant 


(c)  Any  tests  by  either  party  that  are 
to  be  witnessed  or  observed  by  the  other 
party  shall  be  conducted  at  a  time  and 
place  mutually  agreeable  to  both  parties. 

fS3.7    Testing  of  metftods  at  ttwlnltietiv* 
ofthsAdMniatralor. 

(a)  In  the  absence  of  an  appUcation  for 
a  reference  or  equivalent  method 
determination,  the  Administrator  may 
conduct  the  tests  required  by  this  part 
for  such  a  determination,  may  compile 
such  other  information  as  may  be 
necessary  in  the  judgnient  of  the 
Administrator  to  make  such  a 
determination,  and  on  the  basis  of  the 
tests  and  information  may  determine 
that  a  method  satisfies  appUcable 
requirements  of  this  part. 

(d)  In  the  absence  of  an  application 
requesting  the  Administijptor  to  consider 
revising  an  appendix  to  part  50  of  this 
chapter  in  accordance  with  §  53.16,  the 
Administrator  may  conduct  such  tests 
and  compile  such  information  as  may  be 
necessary  in  the  Administrator's 
judgment  to  make  a  determination 
under  §  53.16(d)  and  on  the  basis  of  the 
tests  and  information  make  such  a 
determination. 

(c)  If  a  method  tested  in  accordance 
with  this  section  is  designated  as  a 
reference  or  equivalent  method  in 
accordance  with  §  53.8  or  is  specified  or 
designated  as  a  reference  method  in 
accordance  with  §  53.16,  any  perscm  or 
entity  who  offers  the  method  for  sale  as 
a  reference  or  equivalent  method 
thereafter  shall  assiune  the  rights  and 
obUgations  of  an  appUcant  for  purposes 
of  this  part,  with  the  exception  of  tiiose 
pertaining  to  submission  and  processing 
of  appUcations. 


|53^    Designsttonofi 
SQiilwsient  msthodSt 

(a)  A  candidate  method  determined 
by  the  Administrator  to  satisfy  the 
appUcable  requirements  of  this  part 
shall  be  designated  as  a  reference 
method  or  equivalent  method  (as 
appUcable),  and  a  notice  of  the 
designation  shall  be  submitted  for 
publication  in  the  Federal  Register  not 
later  than  15  days  after  the 
determination  is  made. 

(b)  A  notice  indicating  that  the 
method  has  been  determined  to  be  a 
reference  method  or  an  equivalent 
method  shall  be  sent  to  the  appUcant. 
This  notice  shall  constitute  proof  of  the 
determination  until  a  notice  of 
designation  is  published  in  accordance 
with  paragraph  (a)  of  this  section. 

(c)  The  Administrator  will  maintain  a 
cuirait  list  of  methods  designated  as 
referenpe  or  equivalent  methods  in 
accordance  with  this  part  and  will  send 
a  copy  of  the  Ust  to  any  person  or  group 
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upon  request.  A  copy  of  the  list  will  be 
available  for  inspection  or  copjring  at 
EPA  Regional  Offices. 


f5t.9    Co«idNlensef( 

Designation  of  a  candidate  method  as 
a  reference  method  or  equivalent 
method  shall  be  conditioned  on  die 
applicant's  compliance  with  the 
following  requirements.  Failure  to 
comply  with  any  of  the  requirements 
shall  constitute  a  ground  for 
cancellation  of  the  designation  in 
accordance  with  §  53.11. 

(a)  Any  method  o^red  for  sale  as  a 
reference  or  equivalent  method  shall  be 
accompanied  by  a  copy  of  the  manual 
referred  to  in  §  53.4(b)(3)  when 
delivered  to  any  ultimate  purchaser. 

(b)  Any  method  offered  for  sale  as  a 
reference  or  equivalent  method  shall 
generate  no  unreasonable  hazard  to 
operators  or  to  the  environment  during 
normal  use  or  when  nudfunctioning. 

.(c)  Any  analyzer,  PMio  sampler,  or 
PMrs  sampler  offered  for  sale  as  a 
reference  or  equivalent  method  shall 
function  within  the  limits  of  the 
performance  specifications  refianed  to  in 
$  53.20(a),  §  53.40(a),  §  53.50(a),  or 
S  53.60(a),  as  applicable,  for  at  least  1 
year  after  delivery  and  acceptance  when 
maintained  and  opwated  in  accordance 
with  the  manual  referred  to  in 
§  53.4(b)(3). 

(d)  Any  analyzer,  PMio  sampler  or 
I^2.s  sampler  offered  for  sale  as  a 
reference  or  equivalent  method  shall 
bear  a  prominent,  permanently  affixed 
l^wl  or  sticker  indicating  that  the 
analyzer  or  sampler  has  been  designated 
by  EPA  as  a  reference  method  or  as  an 
equivalent  method  (as  applicable)  in 
accordance  with  this  part  and 
displaying  any  designated  method 
identification  number  that  may  be 
assigned  by  the  EPA. 

(ej  If  an  analyzer  is  offered  for  sale  as 
a  refiarence  or  equivalent  method  and 
has  one  or  more  selectable  ranges,  the 
label  or  sticker  required  by  paragraph 
(d)  of  this  section  shall  be  placed  in 
close  proximity  to  the  range  selector  and 
shall  indicate  clearly  which  range  or 
ranges  have  been  designated  as  parts  of 
the  reference  orequivalent  method. 

(f)  An  applicant  who  offers  analyzers, 
PMio  samplers,  or  PM2.5  samplers  for 
sale  as  reference  or  equivalent  methods 
shall  maintain  an  accurate  and  current 
list  of  the  names  and  mailing  addresses 
of  all  ultimate  purchasers  of  such 
analyzers  or  samplers.  For  a  period  of  7 
years  after  publication  of  the  reference 
or  equivalent  method  designation 
applicable  to  such  an  analyzer  or 
sampler,  the  applicant  shall  notify  all 
ultimate  purchasers  of  the  analyzer  or 
PM2J  or  PMio  sampler  within  30  days 


if  the  designation  has  been  canceled  in 
nxordance  with  §  53.11  or  §  53,16  or  if 
adjustment  of  the  analytar  m  sampler  is 
necessary  under  §  53.11(b). 

(g)  If  an  applicant  modifies  an 
analyzer.  PMio  sampler,  or  PMxs 
sampler  that  has  been  designated  as  a 
reference  or  equivalent  mediod.  the 
applicant  shall  not  sell  the  modified 
analyzer  or  sampler  as  a  reference  or 
equivalent  method  nor  attach  a  label  or 
sdcker  to  the  modified  analyzer  or 
sampler  under  paragraph  (d)  or  (e)  of 
this  section  until  the  apphcant  has 
received  notice  under  §  S3.14(c)  that  the 
existing  designatioi  or  a  new 
designation  will  apply  to  the  modified 
analyzer,  PMio  sampler,  or  PMu 
sampler  or  has  applied  for  and  received 
notice  under  §  53.8(b)  of  a  new  reference 
or  equivalent  method  determination  for 
the  modified  analyzer  or  sampler. 

(h)  An  applicant  yfbo  has  offered 
PMzj  samplers  or  analyzers  for  sale  as 
part  of  a  reference  or  equivalent  method 
may  continue  to  do  so  only  so  long  as 
the  reference  or  equivalent  method 
meets  the  annual  requirements  for 
network  operating  performance 
determined  as  set  forth  in  section  6  of 
Appendix  A  of  part  58  of  this  chapter. 
In  Uie  event  that  the  annual  network 
operating  performance  does  not  meet 
those  requirements,  the  EPA  shall, 
within  90.days  after  the  end  of  the 
calendar  year,  notify  the  applicant  of  the 
unacceptable  network  p^ormance 
assessment  and  issue  a  preliminary 
finding  and  notification  of  possible 
cancellation  of  the  reference  or 
equivalent  method  designation  under  - 
§  53.11.  (Net  performance  is  generally 
assessed  for  each  calendar  year, 
although  when  the  number  of  samples 
for  a  specific  method  is  not  great  enough 
to  determine  precision  with  adequate 
confidence,  more  than  1  calendar  year 
of  data  may  be  combined.) 

(i)  An  applicant  who  has  offered  PM2.3 
samplers  or  analyzers  for  sale  as  part  of 
a  reference  or  equivalent  method  may 
continue  to  do  so  only  so  long  as  the 
facility  in  which  the  samplers  or 
analyzers  are  manufectiuW  continues  to 
be  an  ISO-registered  facility,  as  set  forth 
in  subpart  E  of  this  part.  In  the  event 
that  the  ISO  registration  for  the  facility 
is  withdrawn,  suspended,  or  otherwise 
becomes  inapplicable,  either 
permanently  or  for  some  specified  time 
interval,  such  that  the  facility  is  no 
longer  an  ISO-registered  facility,  the 
applicant  shall  notify  EPA  within  30 
days  of  the  date  the  facility  becomes 
other  than  an  ISO-registered  facility, 
and  upon  such  notification,  the  EPA 
shall  issue  a  preliminary  finding  and 
notification  of  possible  cancellation  of 


the  reference  or  equivalent  method 
designation  under  §  53.11. 

(j)  An  applicant  who  has  offered  PM2.S 
samplers^or  analyzers  for  sale  as  part  of 
a  reference  or  equivalent  method  may 
continue  to  do  so  only  so  long  as 
updates  of  the  Product  Manufacturing 
Checklist  set  forth  in  subpart  E  of  this 
part  are  submitted  annually.  In  the 
event  that  an  annual  Checklist  update  is 
not  received  by  the  EPA  within  12 
months  of  the  date  of  the  last  such 
submitted  Checklist  or  Checklist  update, 
the  EPA  shall  notify  the  applicant 
within  30  days  that  the  Checklist  update 
has  not  been  received  and  shall,  within 
30  days  &om  the  issuance^of  such 
notification,  issue  a  preliminary  finding 
and  notification  of  possible  cancellation 
of  the  reference  or  equivalent  method 
designation  under  §  53.11. 

§63.10    Appeal  tktNn  rejaclion  of 


Any  applicant  whose  appUcation  fcv 
a  reference  or  equivalent  method 
determination  has  been  rejected  may 
appeal  the  Administrator's  decision  by 
taking  one  or  more  of  the  following 
actions: 

(a)  The  applicant  may  submit  new  or 
additional  information  in  support  of  the 
apphcation. 

(b)  The  applicant  may  request  that  the 
Administrator  reconsider  the  data  and 
information  already  submitted. 

(c)  The  applicant  may  request  that  any 
test  conducted  by  the  Administrator  that 
was  a  material  bctor  in  the  decision  to 
reject  the  application  be  repeated. 

f8S.11    CaneaUation  of  reference  or 
aqulvalant  mettwd  destgnatton. 

(a)  Preliminary  finding.  If  the 
Administrator  makes  a  preliminary 
finding  on  the  basis  of  any  available 
information  that  a  representative  sample 
of  a  method  designated  as  a  reference  or 
equivalent  method  and  offered  for  sale 
as  such  does  not  fully  satisfy  the 
requirements  of  this  part  or  that  there  is 
any  violation  of  the  requirements  set 
forth  in  §  53.9,  the  Administrator  may 
initiate  proceedings  to  cancel  the 
designation  in  accordance  with  the 
following  procedures. 

(b)  Notification  and  opportunity  to 
demonstrate  or  achieve  compliance. 

(1)  After  making  a  preliminary  finding 
in  accordance  widi  paragraph  (a)  of  this 
section,  the  ^administrator  will  send 
notice  of  the  preliminary  finding  to  the 
applicant,  together  with  a  statement  of 
the  fects  and  reasons  on  which  the 
preliminary  finding  is  based,  and  will 
publish  notice  of  the  preliminary 
finding  in  the  Fedo^  Register. 

(2)  The  applicant  will  be  afforded  an 
opportunity  to  demonstrate  or  to 
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achieve  complianoe  with  the 
requirements  of  this  part  within  60  days 
after  publication  of  notice  in  accordance 
with  paragraph  (b)(1)  of  this  section  or . 
within  such  further  period  as  the 
Administrator  may  allow,  by 
demonstrating  to  the  satisfaction  of  the 
Administrator  that  the  method  in 
question  satisfies  the  requirements  of 
wis  part,  by  commencing  a  program  to 
make  any  ad)ustinents  that  are  necessary 
to  bring  the  method  into  compliance,  or 
by  taking  such  action  as  may  be 
necessary  to  cure  any  violation  of  the 
requirMuents  of  §  53.9.  If  adjustments 
are  necessary  to  bring  the  method  into 
compliance,  all  such  adjustments  shall 
be  made  within  a  reasonable  time  as 
determined  by  the  Administrator.  If  the 
applicant  demonstrates  or  achieves 
compliance  in  accordance  with  this 
paragraph  (b)(2),  the  Administrator  will 
publish  notice  of  such  demonstration  or 
achievement  in  the  Federal  Register. 

(c)  Request  for  hearing.  Within  60 
days  after  publication  of  a  notice  in 
accordance  with  paragraph  (b)(1)  of  this 
section,  the  applicant  or  any  interested 
person  may  request  a  hearing  as 
provided  in  §  53.12. 

(d)  Notice  of  cancellation.  If.  at  the 
end  of  the  period  referred  to  in 
paragraph  (b)(2)  of  this  section,  the 
Administrator  determines  that  the 
reference  or  equivalent  method 
designation  should  be  canceled,  a  notice 
of  cancellation  will  be  published  in  the 
Federal  Register  and  the  designation 
will  be  deleted  from  the  list  maintained 
under  §  53.8(c).  If  a  hearing  has  been 
requested  and  granted  in  accordance 
with  §  53.12,  action  imder  this 
paragraph  (d)  will  be  taken  only  after 
completion  of  proceedings  (including 
any  administrative  review)  conducted  in 
accordance  with  $53.13  and  only  if  the 
decision  of  the  Administrator  reached  in 
such  proceedings  is  that  the  designation 
in  question  should  be  canceled. 

§53.12    Request  for  hearing  on 
canceilstlon. 

Within  60  days  after  publication  of  a 
notice  in  accordance  with  §  53.11(b)(1). 
the  applicant  or  any  interested  person 
may  request  a  hearing  on  the 
Administrator's  action.  If,  after 
reviewing  the  request  and  supporting 
data,  the  Administrator  finds  that  the 
request  raises  a  substantial  issue  of  fact, 
a  hearing  will  be  granted  in  accordance 
with  §  53.13  with  respect  to  such  issue. 
The  request  shall  be  in  writing,  signed 
by  an  authorized  representative  of  the 
applicant  or  interested  person,  and  shall 
include  a  statement  specifying: 

(a)  Any  objections  to  the 
Administrator's  action;  and 


(b)  Data  or  other  information  in 
support  of  such  objections. 

{53>13    HsMlnQib 

(a)(1)  After  granting  a  request  for  a 
hearing  under  §  53.12,  the. 
Adnunistrator  will  designate  a  presiding 
officer  for  the  hearing. 

(2)  If  a  time  and  place  for  the  hearing 
have  not  been  fixed  by  the 
Administrator,  the  hearing  will  be  held 
as  soon  as  practicable  at  a  time  and 
place  fixed  by  the  presiding  officer, 
except  that  the  hearing  shall  in  no  case 
be  held  sooner  than  30  days  after 
pubUcation  of  a  notice  of  hearing  in  the 
Federal  Regiater. 

(3)  For  purposes  of  the  hearing,  the 
parties  shall  include  the  Environmental 
Protection  Agency,  the  applicant  or 
interested  person(s)  who  requested  the 
hearing,  and  any  person  permitted  to 
intervene  in  accordance  with  paragraph 
(c)  of  this  section. 

(4)  The  Cteputy  General  Counsel  or  the 
Deputy  General  Counsel's  representative 
will  represent  the  Environmental 
Protection  Agency  in  any  hearing  under 
this  section. 

(5)  Each  party  other  than  the 
Environmental  Protection  Agency  may 
be  represented  by  counsel  or  by  any 
other  duly  authorized  r^resentative. 

(b)(1)  Upon  appointment,  the 
presiding  officer  will  establish  a  hearing 
file.  The  file  shall  contain  copies  of  the 
notices  issued  by  the  Adnunistrator 
pursuant  to  §  53.11(b)(1),  together  with 
any  accompanying  material,  the  request 
for  a  hearing  and  supporting  data 
submitted  therewith,  the  notice  of 
hearing  published  in  accordance  with 
paragraph  (a)(2)  of  this  section,  and 
correspondence  and  other  material  data 
relevant  to  the  hearing. 

(2)  The  hearing  file  shall  be  available 
for  inspection  by  the  parties  or  their 
representatives  at  the  office  of  the 
presiding  officer,  except  to  the  extent 
that  it  contains  information  identified  in 
accordance  with  §  53.15. 

(c)  The  presiding  officer  may  permit 
any  interested  person  to  intervene  in  the 
hearing  upon  such  a  showing  of  interest 
as  the  presiding  officer  may  require; 
provided  that  permission  to  intervene 
may  be  denied  in  the  interest  of 
expediting  the  hearing  where  it  appeare 
that  the  interests  of  the  person  seeking 
to  intervene  will  be  adequately 
represented  by  another  party  (or  by 
other  parties),  including  the 
Environmental  Protection  Agency. 

(d)(1)  The  presiding  officer,  upon  the 
request  of  any  party  or  at  the  officer's 
discretion,  may  arrange  for  a  prehearing 
conference  at  a  time  and  place  specified 
by  the  officer  to  consider  the  following: 

(i)  Simplification  of  the  issues. 


(ii)  Stipulations,  admissions  of  fact, 
and  the  introduction  of  documents. 

(iii)  Limitation  of  the  number  of 
expert  witnesses. 

(iv)  Possibility  of  agreement  on 
dispoeing  of  all  or  any  of  the  issues  in 
dispute. 

(v)  Such  other  mattere  as  may  aid  in 
the  disposition  of  the  hearing,  including 
such  additional  tests  as  may  be  agreed 
upon  by  the  parties. 

(2)  The  results  of  the  conference  shall 
be  reduced  to  writing  by  the  presiding 
officer  and  made  part  of  the  record. 

(e)(1)  Hearings  shall  be  conducted  by 
the  presiding  officer  in  an  informal  but 
orderly  and  expeditious  maimer.  The 
parties  may  offer  oral  or  written 
evidence,  subject  to  exclusion  by  the 
presiding  officer  of  irrelevant, 
immaterial,  or  repetitious  evidence. 

(2)  Witnesses  snail  be  placed  under 
oath. 

(3)  Any  witness  may  be  examined  or 
cross-examined  by  the  presiding  officer, 
the  parties,  or  their  representatives.  The 
presiding  officer  may,  at  his  discretion, 
■limit  cross-examination  to  relevant  and 
material  issues. 

(4)  Hearings  shall  be  reported 
verbatim.  Copies  of  transcripts  of 
proceedings  may  be  purchased  from  the 
reporter. 

(5)  All  written  statements,  charts^ 
tabulations,  and  data  offered  in 
evidence  at  the  hearing  shall,  upon  a     ' 
showing  satisfactory  to  the  presiding 
officer  of  their  authenticity,  relevancy, 
and  materiality,  be  received  in  evidence 
and  shall  constitute  part  of  the  record. 

(6)  Oral  argument  shall  be  pwrmitted. 
The  presiding  officer  may  liinit  oral 
presentations  to  relevant  and  material 
issues  and  designate  the  amount  of  time 
allowed  for  oral  argument. 

(f)(l]  The  presiding  officer  shall  make 
an  initial  decision  which  shall  include 
written  findings  and  conclusions  and 
the  reasons  therefor  on  all  the  material 
issues  of  fact,  law,  or  discretion 
presented  on  the  record.  The  findings, 
conclusions,  and  written  decision  shall 
be  provided  to  the  parties  and  made  part 
of  the  record.  The  initial  decision  shall 
become  the  decision  of  the 
Administrator  without  fiirther 
proceedings  unless  there  is  an  appeel  to, 
or  review  on  motion  of,  the 
Administrator  within  30  calendar  days 
after  the  initial  decision  is  filed. 

(2)  On  appeal  from  or  review  of  the 
initial  decision,  the  Administrator  will 
have  all  the  powers  consistent  with 
making  the  initial  decision,  including 
the  discretion  to  require  or  allow  briefe. 
oral  argument,  the  taking  of  additional 
evidence  or  the  remanding  to  the 
presiding  officer  for  additional 
proceedings.  The  decision  by  the 
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Administrator  will  include  wntten 
findings  and  conclusions  and  the 
reasons  or  basis  therefor  on  all  the 
material  issues  of  fact,  law,  or  discretion 
presented  on  the  appeal  or  considered 
in  the  review. 

§83.14   ModMeeMon  of ■  letaranoe or 


(a)  An  applicant  who  oflsrs  a  method 
for  sale  as  a  reference  or  equivalent 
method  shall  nport  to  the 
Administrator  prior  to  implementation 
any  intended  modification  of  the 
method,  including  but  not  limited  to 
modifications  of  design  or  construction 
or  of  operational  and  maintenance 
procedures  specified  in  the  operation 
manual  [see  §  53.9(e)].  The  report  shall 
be  signed  by  an  authorized 
representative  of  the  applicant,  mariced 
in  accordance  with  §  53.15  (if 
appUcable),  and  addressed  as  specified 
in  §  53.4(a). 

(b)  A  report  submitted  under 
paragraph  (a)  of  this  section  shall 
include: 

(1)  A  description,  in  such  detail  as 
may  be  appropriate,  of  the  intmded 
modification: 

(2)  A  brief  statement  of  the  applicant's 
belief  that  the  modification  will,  will 
not,  or  may  afiact  the  performance 
characteristics  of  the  method; 

,  (3)  A  brief  statement  of  the  probable 
e^ct  if  the  applicant  believes  the 
modification  will  or  may  affect  the 
performance  characteristics  of  the 
method;  and 

(4)  Such  further  information, 
including  test  data,  as  may  be  necessary 
to  explain  and  support  any  statement 
required  by  paragraphs  (b)(2)  and  (b)(3) 
of  this  section. 

(c)  Within  30  calendar  days  after 
receiving  a  report  under  paragraph  (a)  of 
this  section,  the  Administrator  will  take 
one  or  more  of  the  following  actions: 

(1)  Notify  the  applicant  that  the 
designation  %vill  continue  to  apply  to 
the  method  if  the  modification  is 
implemented. 

(2)  Send  notice  to  the  applicant  that 
a  new  designation  will  apply  to  the 
method  (as  modified)  if  the  modification 
is  implemented,  submit  notice  of  the 
determination  for  publication  in  the 
Federal  Register,  and  revise  or 
supplement  the  list  referred  to  in 

§  53.8(c)  to  reflect  the  determination. 

(3)  Send  notice  to  the  applicant  that 
the  designation  will  not  apply  to  the 
method  (as  modified)  if  the  modification 
is  implemented  and  submit  notice  of  the 
iletermination  for  publication  in  the 
Federal  Register; 

(4)  Send  notice  to  the  applicant  that 
additional  information  must  be 
submitted  before  a  determination  can  be 


made  and  specify  the  additional 
information  that  is  needed  (in  such 
cases,  the  30-day  period  shall         ^  v.  , 
commence  upon  receipt  of  the 
additional  information); 

(5)  Send  notice  to  the  applicant  that 
additional  tests  are  necessary  and 
specify  what  tests  are  necessary  and 
how  they  shall  be  interpreted  (in  such 
cases,  the  30-day  period  shall 
commence  upon  receipt  of  the 
additional  test  data);  or 

(6)  Send  notice  to  the  applicant  that 
additional  tests  will  be  conducted  by 
the  Administrator  and  specify  the 
reasons  for  and  the  nature  of  the 
additional  tests  (in  such  cases,  the  30- 
day  period  shall  commence  one 
calendar  day  after  the  additional  tests 
are  completed). 

(d)  An  applicant  who  has  leoeived  a 
notice  unoBt  paragraph  (c)(3)  of  this 
section  may  appeal  the  Administrator's 
action  as  follows: 

(1)  The  applicant  may  sulanit  new  or 
additional  information  pertinent  to  the 
intended  modification. 

(2)  The  applicant  may  request  the 
Administrator  to  reconsider  data  and 
information  already  submitted. 

(3)  The  applicant  may  request  that  the 
Administratra'  repeat  any  test  conducted 
that  wras  a  material  Cactor  in  the 
Administrator's  determination.  A 
representative  of  the  applicant  may  be 
present  during  the  performance  of  any 
suchretest. 


f53.1S    Trade 


and  confldsnllai  or 


Any  information  submitted  under  this 
part  that  is  claimed  to  be  a  trade  secret 
or  confidential  or  privileged  information 
shall  be  marked  or  otherwise  clearly 
identified  as  such  in  the  submittal. 
Information  so  identified  will  be  treated 
in  accordance  with  part  2  of  this  chapter 
(concerning  public  information). 


§53.16    Supersaaalon  of 
mMtwda. 

(a)  This  section  prescribes  procedures 
and  criteria  applicable  to  requests  that 
the  Administrator  specify  a  new 
reference  method,  or  a  new 
measurement  principle  and  calibration 
procedure  on  which  reference  methods 
shall  be  based,  by  revision  of  the 
appropriate  appendix  to  50  part  of  this 
chapter.  Such  action  will  ordinarily  be 
taken  only  if  the  Administrator 
determines  that  a  candidate  method  or 
a  variation  thereof  is  substantially 
superior  to  the  existing  referanoe ' 
method(s). 

(b)  In  exercising  discretion  under  this 
section,  the  Administrator  will  consider: 

(1)  The  benefits,  in  terms  of  the 
requirements  and  purposes  of  the  Act, 


that  would  resuh  fnan  specifying  a  new 
reference  method  or  a  new  measurement 
principle  and  calibration  procedure;    ' 

(2)  The  potential  economic 
consequences  of  such  action  for  State 
and  local  control  agencies;  and 

(3)  Any  disruption  of  State  and  local 
air  quality  monitoring  programs  that 
might  result  £rom  sudx  action. 

(c)  An  applicant  who  wishes  the 
Administrator  to  consider  revising  an 
appendix  to  part  50  of  this  chapter  on 
the  ground  that  the  appUcant's 
candidate  method  is  substantially 
superior  to  the  existing  reference 
method(s)  shall  submit  an  application 
for  a  reference  at  equivalent  method 
determination  in  accordance  with  §  53.4 
and  shall  indicate  therein  that  such 
consideration  is  desired.  The 
application  shall  include,  in  addition  to 
the  information  required  by  §  53.4,  data 
and  any  <rther  information  supporting 
the  applicant's  claim  that  the  candidate 
method  is  substantially  superior  to  the 
existing  reference  method(s). 

(d)  After  receiving  an  application 
imder  paragraph  (c)  of  this  section,  the 
Administrator  will  publish  notice  of  its 
receipt  in  the  Federal  Register  and. 
within  120  calendar  days  after  receipt  of 
the  appUcation,  take  one  of  the 
following  actims: 

(1)  Determine  that  it  is  appropriate  to 
propose  a  revision  of  the  appendix  to 
part  50  of  this  chapter  in  question  and 
send  notice  of  the  determination  to  the 
applicant; 

(2)  I>etermine  that  it  is  inappropriate 
to  propose  a  revision  of  the  appendix  to 
part  50  of  this  chapter  in  question, 
determine  whether  the  candidate 
method  is  a  reference  or  equivalent 
method,  and  send  notice  of  the 
determinations,  including  a  statement  of 
reasons  for  the  determination  not  to 
propose  a  revision,  to  the  applicant; 

(3)  Send  notice  to  the  applicant  that 
additional  information  must  be 
submitted  before  a  determination  can  be 
made  and  spedfy  the  additional 
information  that  is  needed  (in  such 
cases,  the  12Q-day  period  shall 
commence  upon  receipt  of  the 
additional  information); 

(4)  Send  notice  to  the  applicant  that 
additional  tests  are  necessary, 
specifying  what  tests  are  necessary  and 
how  they  shall  he  interpreted  (in  such 
cases,  the  120-day  period  shall 
commence  upon  receipt  of  the 
additional  test  data);  or 

(5)  Send  notice  to  the  applicant  that 
additional  tests  will  be  conducted  by 
the  Administrator,  specifying  the  nature 
of  and  reasons  for  the  additional  tests 
and  the  estimated  time  required  (in  such 
cases,  the  120-day  period  shall 
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commence  one  calendar  day  after  the 
additional  tests  have  been  completed). 

(e)(l)(i)  After  making  a  determination 
under  paragraph  (d)(1)  of  this  section, 
the  Administrator  will  publish  a  notice 
of  proposed  rulemaking  in  the  Federal 
Register.  The  notice  will  indicate  that 
the  Administrator  proposes: 

(A)  To  revise  the  appendix  to  part  50 
of  this  chapter  in  question; 

(B)  Where  the  appendix  specifies  a 
measurement  principle  and  calibration 
procedure,  to  cancel  reference  method 
designations  based  on  the  appendix; 
and 

(C)  To  cancel  equivalent  method 
designations  based  on  the  existing 
reference  method(s). 

(ii)  The  notice  will  include  the  terms 
or  substance  of  the  proposed  revision, 
will  indicate  what  period(s)  of  time  the 
Administraton  proposes  to  allow  for 
replacement  of  existing  methods  under 
section  2.3  of  Appendix  C  to  part  58  of 
this  chapter,  and  will  solicit  public 
comments  on  the  proposal  with 
particular  reference  to  the 
considerations  set  forth  in  paragraphs 
(a)  and  (b)  of  this  section.  ^' 

(2)  If,  after  consideration  of  comments 
received,  the  Administrator  determines 


that  the  appendix  to  part  50  in  question 
should  be  revised,  the  Administrator 
will  by  publication  in  the  Federal 
Register  promulgate  the  proposed 
revision,  with  such  modifications  as 
may  be  appropriate  in  view  of 
comments  received;  where  the  appmdix 
to  part  50  (prior  to  revision)  specifies  a 
measurement  principle  and  calibration 
procedure,  cancel  reference  method 
designations  based  on  the  appendix; 
cancel  equivalent  method  designations 
based  on  the  existing  reference 
method(s);  and  specify  the  period(s)  that 
will  be  allowed  for  replacement  of 
existing  methods  under  section  2.3  of 
Appendix  C  to  part  58  of  this  chapter, 
with  such  modifications  from  the 
proposed  period(s)  as  may  be 
appropriate  in  view  of  comments 
received.  Canceled  designations  will  be 
deleted  fix)m  the  list  maintained  luder 
§53. 8(c).  The  requirements  and 
procediues  for  cancellation  set  forth  in 
^  §53.11  shaU  be  inappUcable  to 
'  cancellation  of  reference  or  equivalent 
method  designations  under  this  section. 

-    (3)  If  the  appendix  to  part  50  of  this 
chapter  in  question  is  revised  to  specify 
a  new  measiuement  principle  and 
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calibration  procedure  on  which  the 
applicant's  candidate  method  is  based, 
the  Administrator  will  take  appropriate 
action  under  §53.5  to  determine 
whether  the  candidate  method  fs  a 
reference  method. 

(4)  Upon  taking  action  imder 
paragraph  (e)(2)  of  this  section,  the 
Administrator  will  send  notice  of  the 
action  to  all  applicants  for  whose 
methods  reference  and  equivalent 
method  designations  are  canceled  by 
such  action. 

(f)  An  applicant  who  has  received 
notice  of  a  determination  under 
paragraph  (d)(2)  of  this  section  may 
appeal  the  determination  by  taking  one 
or  more  of  the  following  actions: 

(1)  The  applicant  may  submit  new  or 
additional' information  in  support  of  the 
application. 

(2)  The  applicant  may  request  that  the 
Administrator  reconsider  the  data  and 
information  already  submitted. 

(3)  The  applicant  may  request  that 
any  test  conducted  by  the  Administrator 
that  was  a  material  &ctor  in  making  the 
determination  be  repeated. 


Table  A-1  to  Subpart  A— Summary  of  Appucable  Requirements  for  Reference  and  Equivalbot  Methods  for 
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of  potential  devices  possit>le,  the  specific  requirements  applicable  to  a  Class  III  candidate  equivalent  mettiod  for 
in  this  part  txjt.  instead,  shall  be  determined  on  a  case-Oy-case  basis  for  each  such  candidiate  method. 
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Appendix  A  to  Subpart  A  of  Part  53— 
References 

1.  American  National  Standard — Quality 

Systeau-Model  for  Quality  Assurance  in 
Design,  Development,  Production, 
Installation,  and  Servicing,  ANSI/ISO/ 
ASQC  QaOOl-1994.  Available  from 
American  Society  for  Quality  Control, 
611  East  Wisconsin  Avenue,  Milwaukee, 
WI  53202. 

2.  American  National  Standard — 

Specifications  and  Guidelines  for 
Quality  Systems  fat  Environmental  Data 
Collection  and  Environmental 
Technology  Programs,  ANSI/ ASQC 
E4 — 1094.  Available  from  American 
Society  for  Quality  Coiitrol,  611  Bast 
Wisconsin  Avenue,  Milwaukee,  WI 
"  53202. 

3.  Dimensioning  and  Tolerancing,  ASME 

Y14.5M-1994.  Available  from  the 
American  Society  of  Mechanical 
Engineers,  345  East  47th  Street.  New 
York.  NY  10017. 

4.  Mathematical  Definition  of  Dimensioning 

and  Tolerancing  Principles,  ASME 
Y14.S.1M-1994.  Available  from  the 
American  Society  of  Mechanical 
Engineers,  345  Bast  47th  Street,  New 
Yoric,  NY  10017. 

5.  ISO  10012,  Quality  assurance  requirements 

for  measuring  equipment — Part  1: 
Meteorological  confirmation  system  for 
measuring  equipment):1992(E). 
Available  from  American  Society  for 
Quality  Control.  611  East  Wisconsin 
Avenue,  Milwaukee.  WI  53202. 

6.  Quality  Assurance  Handbook  for  Air 

Pollution  Measurement  Systems,  Volume 
0,  Ambient  Air  Specific  Methods 
(Interim  Edition),  Section  2.12.  EPAJWM/ 
R-94/038b,  April  1994.  Available  fatxn 
CERI.  OKD  Publications.  U.S. 
Environmental  Protection  Agency,  26 
West  Martin  Luther  King  Drive, 
Cincinnati,  Ohio  45268.  (Note:  Section 
2.12  of  Volume  II  is  currently  imder 
development  and  will  not  be  available 
from  the  CERI  address  until  it  is 
published  as  an  addition  to  EPA/600/R- 
94/038b.  Prepublication  draft  copies  of 
Section  2.12  will  be  available  from 
Department  E  (MD-77B),  U.  S.  EPA. 
Research  Triangle  Park,  NC  27711  or 
from  the  contact  identified  at  the 
beginning  of  this  propoaed  rule.) 

3.  Sahpart  C  is  raviaad  t»  read  as  follows: 

Subpart  C—Prooediire«  for  Datermining 

'  Between  CarKMdata  Melhoda 


Sec 

53.30  General  provisions. 

53.31  Test  conditions. 

53.32  Test  procedures  for  methods  for  SO2, 
CO,  O3,  and  NOj. 

53.33  Test  procedure  for  methods  for  lead. 

53.34  Test  pioQedure  for  methods  far  PMio 
andPMu 


Tables  to  Subpart  C  of  Part  53 

Table  C-1 — ^Test  Concentration  Ranges,    - 
Number  of  Measurements  Required,  and 
Maximum  Discrepancy  Specification 

Table  C-2 — Sequence  of  Test  Measurements 

Table  C-3— Test  Specifications  for  Lead 
Methods 

Table  C-4 — Specifications  for  PMio  and 
PMu  Methods 

Figures  to  Subpart  C 

Figure  C-1 — Suggested  Pcwmat  for  Reporting 
Test  Results 

Appendix  A  to  Subpart  C  to  Part  93— 


Subpart  C— Procedures  for 
Detafnihilny  Comparabiltty  Between 
Candklale  Methods  and  Reference 


§88.8^  Qtntttt  piovteione, 

(a)  Determination  of  comparability. 
The  test  procedures  prescrioed  in  this 
Subpart  shall  be  used  to  detennine  if  a 
candidate  method  is  comparable  to  a 
reference  method  when  both  methods 
measure  pollutant  concentrations  in 
ambient  air. 

(1)  ComparabiUty  is  shown  for  SO2, 
CO,  033,  and  NOj  methods  when  the 
difiisrences  between: 

(i)  Measurements  made  by  a  candidate 
manual  method  or  by  a  test  analyzer 
representative  of  a  candidate  automated 
method;  and 

(ii)  Measurements  made 
simultaneously  by  a  reference  method, 
are  less  than  or  equal  to  the  values 
specified  in  the  last  column  of  Table 
C-1  of  this  subpart 

(2)  Comparability  is  shown  for  lead 
methods  when  the  differences  between: 

(i)  Measurements  made  by  a  candidate 
method,  and 

(ii)  Measurements  made  by  the 
reference  method  on  simultaneously 
collected  lead  samples  (or  the  same 
sample,  if  applicable),  are  less  than  or 
equal  to  the  value  specified  in  Table 
C-3  of  this  subpart. 

(3)  Comparability  is  shown  iat  PMio 
and  PM2.}  methods  when  the 
relationship  between: 

(i)  Measurements  made  by  a  candidate 
method;  and 

(ii)  Measurements  made  by  a 
reference  method  on  simultaneously 
collected  samples  (or  the  same  sample, 
if  applicable)  at  each  of  two  test  sites, 
is  such  that  the  linear  regression 
parameters  (slope,  intercept,  and 
correlation  coefficient)  describing  the 
relationship  meet  the  values  spedfied  in 
Table  C-^  of  this  subpart. 

(b)  Selection  of  test  sites.  (1)  All 
methods.  Each  test  site  shall  be  in  a 
predominately  urban  area  which  can  be 
shown  to  have  at  leest  moderate 
concentrations  of  various  pollutants. 


The  site  shall  be  clearly  identified  and 
shall  be  justified  as  an  appropriate  test 
site  with  suitable  supporting  evidence 
such  as  maps,  populatian  density  data, 
vehicular  traffic  data,  emission 
inventories,  pollutant  measurements 
from  previous  years,  concurrent 
pollutaint  meesurements,  and 
meteorological  data.  If  approval  of  a 
proposed  test  site  is  desired  prior  to 
conducting  the  tests,  a  written  request 
for  approval  of  the  test  site  or  sites  must 
be  submitted  prior  to  conducting  the 
tests  and  must  include  the  supporting 
and  justification  information  requirea. 
The  Administrator  may  exercise 
discretion  in  selecting  a  different  site  (or 
sites)  for  any  additional  tests  the 
Administrator  decides  to  conduct 

(2)  Methods  for  SCh.  CO,  Oj,  and  NO2. 
All  test  measurements  are  to  be  made  at 
the  same  test  site.  If  necessary,  the 
concentration  of  pollutant  in  the 
sampled  ambient  air  may  be  augmented 
with  artificially  generated  pollutant  to 
facilitate  measuroments  in  the  specified 
ranges.  [See4>aragraph  (d)(2)  of  this 
section.] 

(3)  Methods  for  lead.  Test 
measurements  may  be  made  at  any 
number  of  test  sites.  Augmentation  of 
pollutant  concentrations  is  not 
permitted,  hence  an  appropriate  test  site 
or  sites  must  be  selected  to  provide  lead 
concentrations  in  the  spedfied  range. 

(4)  Methods  for  PMiq.  Test 
measurements  must  be  made,  or  derived 
from  particulate  samples  collected,  at 
not  less  than  two  test  sites,  each  of 
which  must  be  located  in  a  geographical 
aree  characterized  by  ambient 
particulate  matter  that  is  significantly 
diffarent  in  nature  and  composition 
bom  that  at  the  other  test  site(s). 
Augmentation  of  pollutant 
concentrations  is  not  permitted,  hence 
appropriate  test  sites  must  be  selected  to 
provide  PMIO  concentrations  in  the 
specified  range.  The  tests  at  the  two 
sites  may  be  conducted  in  different 
calendar  .seasons,  if  appropriate,  to 
provide  PMio  concentrations  in  the 
specified  raises. 

(5)  Methods  for  PMis.  Augmentatioa 
of  pollutant  concentrations  is  not 
permitted,  hence  appropriate  test  sites 
must  be  selected  to  provide  PM2.3 
concentrations  and  PM2VPM10  ratios  (if 
applicable)  in  the  specified  ranges. 

(i)  Where  only  one  test  site  is 
required,  as  spedfied  in  Table  C-4  of 
this  subpart,  the  site  need  only  meet  the 
PMij  ambient  concentration  levels 
reouired  by  §  53.34(c)(3). 

(li)  Where  two  sites  are  required,  as 
spedfied  in  Table  C-4  of  this  subpart, 
each  site  must  be  selected  to  provide  the 
ambient  concentration  levels  required 
by  §  53.34(c)(3).  In  addition,  one  site 
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must  be  selected  such  that  all  acceptable 
test  sample  sets,  as  defined  in 
§  53.34(c)(3),  have  a  PMzs/PMio  ratio  of 
more  than  0.75;  the  other  site  must  be 
selected  such  that  all  acceptable  test 
sample  sets,  as  defined  in  §  53.34(c)(3), 
have  a  PM2J/PM10  ratio  of  less  than 
0.40.  At  least  two  reference  method 
PMio  samplers  shall  be  collocated  with 
the  candidate  and  reference  method 
PMtj  samplers  and  operated 
simultaneously  with  the  other  samplers 
at  each  test  site  to  measure  concurrent 
ambient  concentrations  of  PMio  to 
determine  the  PMayPMio  ratio  for  each 
sample  set.  The  PM2.5/PM10  ratio  for 
each  sample  set  shall  be  the  average  of 
the  PM2J  concentration,  as  determined 
in  S  53.34(c)(1),  divided  by  the  average 
PMio  concentration,  as  measured  by  the 
PMio  samplers.  The  tests  at  the  two  sites 
may  be  conducted  in  different  calendar 
seasons,  if  appropriate,  to  provide  PM2.S 
concentrations  and  PMz^PMio  ratios  in 
the  specified  ranges. 

(c)  Test  atmosphere.  Ambient  air 
sampled  at  an  appropriate  test  site  or 
sites  shall  be  used  for  these  tests. 
Simultaneous  concentration 
oneasurements  shall  be  made  in  each  of 
the  concentration  ranges  specified  in 
Table  C-1,  C-3,  or  C-4  of  this  subpart, 
as  appropriate. 

(d)  Sample  collection. 

(1)  All  methods.  All  test  concentration 
measurements  or  samples  shall  be  taken 
in  such  a  way  that  both  the  candidate 
method  and  the  reference  method  • 
receive  air  samples  that  are  homogenous 
or  as  nearly  identical  as  practical. 

(2)  Methods  for  SO2,  CO,  O3,  and  NO2. 
Ambient  air  shall  be  sampled  firom  a 
common  intake  and  distribution  . 
manifold  designed  to  deliver 
homogenous  air  samples  to  both 
methods.  Precautions  shall  be  takm  in 
the  design  and  construction  of  this 
manifold  to  minimize  the  removal  of 
particulates  and  trace  gases,  and  to 
insure  that  identical  samples  reach  the 
two  methods.  If  necessary,  the 
concentration  of  pollutant  in  the 
sampled  ambient  air  may  be  augmented 
with  artificially  generated  pollutant. 
However,  at  all  times  the  air  sample 
measured  by  the  candidate  and 
reference  methods  under  test  shall 
consist  of  not  less  than  80  percent 
ambient  air  by  volume.  Schematic 
drawings,  physical  illustrations, 
descriptions,  and  complete  details  of  the 
manifold  system  and  the  augmentation 
system  (if  used)  shall  be  sulnnitted. 

(3)  Methods  for  lead.  PMio  and  PMjj. 
The  ambient  air  intake  points  of  all  the 
candidate  and  reference  method 
collocated  samplers  for  lead.  PMio  or 
PM2J  shall  be  i>ositioned  at  the  same 
height  above  the  ground  level,  and 


between  2  and  5  meters  apart  The 
samplers  shall  be  oriented  in  a  manner 
that  will  minimize  spatial  and  wind 
directional  efiects  on  sample  orflecdon. 

(4)  PMio  methods  employing  the  same 
sampling  procedure  as  the  reference 
method  but  a  different  analytical 
method.  Candidate  methods  for  PMio 
which  employ  a  sampler  and  sample 
collection  pMcedure  that  are  identical 
to  the  sampler  and  sample  collecticm 
proceditfe  specified  in  the  reference 
method,  but  use  a  different  analytical 
procedure,  may  be  tested  by  analyzing 
common  samples.  The  common  samples 
shall  be  collected  according  to  the 
sample  collection  procedure  specified 
by  the  reference  method  and  shall  be 
analyzed  in  accordance  with  the 
analytical  procedures  of  both  the 
can(Udate  method  and  the  reference 
method. 

(e)  Submission  of  test  data  and  other 
information.  All  recorder  charts, 
calibration  data,  records,  test  results, 
procedural  descriptions  and  details,  and 
other  dociunentation  obtained  from  (or 
pertinent  to)  these  tests  shall  be 
identified,  dated,  signed  by  the  analyst 
performing  the  test,  and  submitted.  For 
candidate  methods  for  PM2.S.  all 
submitted  information  must  meet  the 
requirements  of  the  ANSI/ASQC  E4, 
sections  3.3.1,  paragraphs  1  and  2 
(Reference  1)  of  Appendix  A  of  this 
Subpart 

§53^1    Test  eondrtions. 

(a)  All  methods.  All  test 
measurements  made  or  test  samples 
collected  by  means  of  a  sample 
manifold  as  specified  in  §  53.30(d)(2) 
shall  be  at  a  room  temperature  between 
20°  and  30°C,  and  at  a  line  voltage 
between  105  and  125  volts.  All  methods 
shall  be  calibrated  as  specified  in 
paragraph  (c)  of  this  section  prior  to 
initiation  of  the  tests. 

(b)  Samplers  and  automated  methods. 
(1)  Setup  and  start-up  of  the  test 
analyzer,  test  samplers),  and  reference 
method  (if  applic^le)  shall  be  in  strict 
accordance  with  the  applicable 
operatimi  manual(s).  If  the  test  analyzer 
does  not  have  an  integral  strip  chart  or 
digital  data  recorder,  connect  the 
analyzer  output  to  a  suitable  strip  chart 
or  digital  data  recorder.  This  recorder 
shall  have  a  chart  width  of  at  least  25 
centimeters,  a  response  time  of  1  second 
or  less,  a  deadband  of  not  more  than 
0.25  percent  of  full  scale,  and  capability 
of  eidier  reading  measurements  at  least 
5  percent  below  zero  or  offsetting  the 
zero  by  at  least  5  percent.  Digital  data 
shall  be  recorded  at  appropriate  time 
intervals  sudi  that  trend  plots  similar  to 
a  strip  chart  recording  may  be 


constructed  with  a  similar  or  suitable 
level  of  detail. 

(2)  Other  data  acquisitiKm  componoits 
may  be  used  along  with  the  chart 
recorder  during  the  conduct  of  these 
tests.  Use  of  the  chart  recorder  is 
intended  only  to  feciUtate  visual 
evaluation  of  data  submitted. 

(3)  Allow  adequate  warraup  or 
stabilization  time  as  indicated  in  the 
applicable  operation  manuaUs)  before 
beginning  the  tests. 

(c)  Ca7jDration.  The  reference  method 
shall  be  calibrated  according  to  the 
appropriate  appendix  to  part  50  of  this 
chapter  (if  it  is  a  manual  method)  or 
according  to  the  appUcable  operation 
manual(s)  (if  it  is  an  automated 
method).  A  candidate  manual  method 
(or  portion  thereof)  shall  be  calibrated, 
according  to  the  applicable  operation 

'manual(B),  if  such  calibration  is  a  part 
ofthem^od. 

(d)  Range.  Except  as  provided  in 
paragraph  (d)(2)  of  this  section,  each 
method  shall  be  operated  in  the  range 
specified  for  the  reference  method  in  the 
appropriate  appendix  to  part  50  of  this 
diapter  (for  t"<*niifll  reference  methods), 
or  specified  in  T^le  B-1  of  subpart  B 
of  this  part  (for  automated  reference 
methods). 

(e)  Operation  of  automated  methods. 
(1)  Once  the  test  analyzer  has  been  set 
up  and  calibrated  and  tests  started, 
manual  adjustment  or  normal  periodic  • 
maintenance  is  permitted  only  every  3 
days.  Automatic  adjustments  which  the 
test  analyzer  performs  by  itself  are 
permitted  at  any  time.  At  3-day  intervals 
only  adjustments  and  periodic 
maintenance  as  specified  in  the  manual 
referred  to  in  §  53.4(b)(3)  are  permitted. 
The  submitted  records  shall  show 
clearly  when  manual  adjustments  were 
made  and  describe  the  operations 
performed. 

(2)  All  test  measurements  shall  be 
made  with  the  same  test  analyzer,  use. 
of  multiple  test  analyzers  is  not 
permitted.  The  test  analyzer  shall  be 
operated  continuously  during  the  entire 
series  of  test  me^urements. 

(3)  If  a  test  analyzer  should 
malfunction  during  any  of  these  tests, 
the  entire  set  of  measurements  shall  be 
repeated,  and  a  detailed  explanation  of 
the  malfimction,  remedial  action  takm, 
and  whether  recalibration  was  necessary 
(along  with  all  pertinent  records  and 
charts)  shall  be  submitted. 

153.32    Test  prooeduTM  for  method*  for 
SOj.  CO.  O).  and  NOz. 

(a)  Conduct  the^rst  set  of 
simultaneous  measurements  with  the 
candidate  and  reference  methods: 

(1)  Table  C-1  of  this  subpart  specifies 
the  type  (1-  or  24-hour)  and  number  of 
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measurements  to  be  made  in  eacb  of  the 
three  test  cxincentration  ranges. 

(2)  The  pollutant  concentration  must 
fell  within  the  specified  range  as 
measured  by  the  reference  method. 

(3)  The  measurements  shall  be  made 
in  the  sequence  specified  in  Table  C— 2 
of  thiAsubpert,  except  for  the  1-hour 
SO2  measurements,  which  are  all  in  the 
hi^  range. 

(b)  For  each  pair  of  measurements, 
determine  the  difiiBrence  (discrepancy) 
between  the  candidate  method 
measurement  and  reference  method 
measurement.  A  discrepancy  which 
exceeds  the  discrepancy  specified  in 
Table  C-l  of  this  subpul  constitutes  a 
feilure.  (See  Figure  C-l  of  this  subpart 
for  a  suggested  format  for  reporting  the 
test  results.) 

(c)  The  rmults  of  the  first  set  of 
measurements  shall  be  interpreted  as 
follows: 

(1)  Zero  (0)  failures.  The  candidate 
method  passes  the  test  for 
comparability. 

(2)  Three  13}  or  more  failures.  The 
candidate  method  feils  the  test  for 
comparability. 

(3)  One  (ifor  two  (2)  failures. 
Qnaduct  a  second  set  of  simultaneous 
measurements  as  specified  in  Table  C- 
1  of  this  subpart.  The  results  of  the 
combined  total  of  first-set  and  second- 
set  measurements  shall  be  interpreted  as 
follows: 

(i)  One  (1)  or  two  (2)  failures.  The 
candidate  method  passes  the  test  for 
comparability. 

(ii)  Three  (3)  or  more  failures.  The 
candidate  method  feils  the  test  for 
comparability. 

(4)  For  sulnir  dioxide,  the  1-hour  and 
24-hour  measiirements  shall  be 
interpreted  separately,  and  the 
candidate  method  must  pass  the  tests 
for  both  1-  and  24-hour  measiirements 
to  pass  the  test  for  comparability. 

(d)  A  1-hour  measurement  consists  of 
the  Integral  of  the  instantaneous 
conc«itration  over  a  60-minute 
continuous  period  divided  by  the  time 
period.  Integration  of  the  instantaneous 
concentration  may  be  performed  by  any 
appropriate  means  suc±  as  chemical, 
electronic,  mechanical,  visual  judgment, 
or  by  calculating  the  mean  of  not  less 
than  12  equally  spaced  instantaneous 
readings.  Appropriate  allowances  or 
corrections  shall  be  made  in  cases 
where  significant  errore  could  occur  due 
to  characteristic  lag  time  or  rise/fell  time 
differences  between  the  candidate  and 
reference  methods.  Details  of  the  means 
of  integration  and  any  corrections  shall 
be  submitted. 

(e)  A  24-hour  measurement  consists  of 
the  integral  of  the  instantaneous 
concentration  over  a  24-hour 


continuous  period  divided  by  the  time 
period.  This  integration  may  be 
performed  by  any  appropriate  means 
such  as  chemical,  electronic, 
mechanical,  or  by  calculating  the  mean 
of  twenty-four  (24)  sequential  1-hour 
measurements. 

(f)  For  oxidant  and  carbon  monoxide, 
no  more  than  six  (6)  1-hour 
measurements  shall  be  made  per  day. 
For  sulfur  dioxide,  no  more  than  four  (4) 
1-hour  measurements  or  one  (1)  24-hour 
measurement  shall  be  made  per  day. 
One-hoiir  measurements  may  be  made 
concurrently  with  24-hour 
measurements  if  appropriate. 

(g)  For  applicable  methods,  control  or 
calibration  checks  may  be  performed 
once  pet  day  without  adjusting  the  test 
analyzer  or  method.  These  checks  may 
be  used  as  a  basis  for  a  linear  r     ^ 
interpolation-type  correction  to  be  - 
applied  to  the  meesurements  to  correct 
for  drift.  If  such  a  ccnrection  is  used,  it 
shall  be  applied  to  all  measurements 
made  with  the  method,  and  the 
correction  procedure  shall  become  a 
part  of  the  method. 

|5a.33    Teat  procedure  for  melhode  tor 


(a)  Sample  collection.  Collect 
simultaneous  24-hour  samples  (filters) 
of  lead  at  the  test  site  or  sites  with  both, 
the  reference  and  candidate  methods 
until  at  least  10  filter  pairs  have  been 
obtained.  If  the  conditions  of 

§  53.30(d)(4)  apply,  collect  at  least  10 
common  samples  (filters)  in  accordance 
with  §  53.30(d)(4)  and  divide  each  to 
form  the  filter  paire. 

(b)  Audit  samples.  Three  audit 
samples  must  be  obtained  from  the 
Quality  Assiu^nce  Branch  (MD-77B), 
Air  Measurements  Research  Division, 
Nati(Mial  Exposure  Reseerch  Laboratory, 
U.S.  Environmental  Protection  Agency, 
Research  Triangle  Pari^.  NC  27711.  The 
audit  samples  are  V4  x  8-incfa  glass  fiber 
strips  containing  known  amounts  of 
lead  at  the  folloMring  nominal  levels: 
100  (ig/strip:  300  Mg/strip:  750  Mg/strip. 
The  true  amount  of  lead  in  total  |ig/strip 
will  be  provided  with  each  audit 
sample. 

(cj  Filter  analysis. 

(1)  For  both  the  reference  method  and 
the  audit  samples,  analyze  each  filter 
extract  3  times  In  accordance  with  the 
reference  method  analytical  procedure. 
The  analysis  of  replicates  should  not  be 
performed  sequentially  (i.e.,  a  single 
sample  should  not  be  analyzed  three 
times  in  sequence).  Calculate  the 
indicated  lead  concentrations  for  the 
reference  method  samples  in  Mg/m^  for 
each  analysis  of  each  filter.  Calculate 
the  indicated  total  lead  amount  for  the 
audit  samples  in  pg/strip  for  each 


analysis  of  each  strip.  Label  these  test 
results  as  Ria,  Rib.  Ric.  R2A.  Rob.  *  *  *, 
QiA,  Q1B.Q1C.*  *  *.,  where  R  denotes 
results  fiom  the  reference  method 
samples;  Q  denotes  results  from  the 
audit  samples;  1.  2,  3  indicates  filter 
nimiber  and  A,  B,  C  indicates  the  firat, 
second,  and  third  analysis  of  each  filter, 
respectively. 

(2)  For  the  candidate  method  samples, 
analyze  each  sample  filter  or  filter 
extract  three  times  and  calculate,  in 
accordance  with  the  candidate  method, 
the  indicated  lead  concentration  in  Mg/ 
m'  for  each  analysis  of  each  filter.  Label 
these  test  results  as  Cia,  Cib.  Cjc,  *  *  *. 
where  C  denotes  results  from  the 
candidate  method.  (For  candidate 
methods  which  provide  a  direct 
meesiuement  of  lead  concentrates 
without  a  separable  procedure, 
CiA=CiB=Cic.  C2A=CaB=C2c,  etc.) 


iA 


+  R 


IB 


i£(l) 


1  •▼•  3 

(d)  For  the  reference  method, 
calculate  the  average  leed  concentration 
for  each  filter  by  averaging  the 
concentrations  calculated  from  the  three 
analyses:  where  I  is  the  filter  niunber. 

(e)  Disregard  all  filter  pain  for  which 
the  lead  concentration  as  determined  in 
the  previous  paragraph  (d)  of  this 
section  by  the  average  of  the  three 
reference  method  determinations,  fells 
outside  the  rabge  of  0.5  to  4.0  itg/ip^.  All 
remaining  filter  paire  must  be  subjected 
to  both  of  the  following  tests  for 
precision  and  comparability.  At  least 
five  filter  paire  must  be  within  the  0.5 
-to  4.0  Mg/m^  range  for  the  tests  to  be 
valid. 

(f)  Test  for  precision.  (1)  Calctilate  the 
precision  (P)  of  the  analysis  (in  percent) 
for  each  filter  and  for  each  method,  as 
the  maximiun  minus  the  minimum 
divided  by  the  average  of  the  three 
concentration  values,  as  follows: 


Pai   = 


or 


1  ala 


i  mva 


-  c 


^ci 


>  100%  (2) 


X  100%(3) 


1  aT* 


where  I  indicates  the  filter  number. 

(2)  If  any  reference  method  precision 
value  (PrJ  exceeds  15  percent,  the 
precision  of  the  reference  method 
analytical  procedure  is  out  of  control. 
Corrective  action  must  be  taken  to 
determine  the  source(s)  of  imprecision 
and  the  reference  method 
determinations  must  be  repeated 


*  V       .  '    »- 
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according  to  paragraph  (c)  of  this 
section,  or  the  entire  test  procedure 
(starting  with  paragraph  (a)  of  this     , .. 
section)  must  be  repeated. 

(3)  If  any  candidate  method  precision 
value  (Pci)  exceeds  15  percent,  the 
candidate  method  fails  the  precision 
test. 

(4)  The  candidate  method  passes  this 
test  if  all  precision  values  (i.e.,  all  Pri's 
and  all  Pci's)  are  less  than  15  percent. 

(g)  Test  for  accuracy. 

(1)  (i)  For  the  audit  samples  calculate 
the  average  lead  concentration  for  each 
strip  by  averaging  the  concentrations 
calculated  from  &e  three  analyses: 


Qi 


^  QiA  ^Qjs  ^Qic(4) 

3 


where  i  is  audit  sample  niunber. 

(ii)  Calculate  the  percent  difference 
(Dq)  between  the  indicated  lead 
concentration  for  each  audit  sample  and 
the  true  lead  concentration  (Tq)  as 
follows: 


Qi 


-  T 


qi 


X  100%   (5) 


(2)  If  any  difiiarence  value  (DqJ 
exceeds  ±5  percent  the  accuracy  of  the 
reference  method  analytical  procedure 
is  out  of  control.  Corrective  action  must 
be  taken  to  determine  the  soiuce  of  the 
error(s)  (e.g.,  calibration  standard 
discrepancies,  extraction  problems,  etc.) 
and  the  reference  method  and  audit 
sample  determinations  must  be  repeated 
according  to  paragraph  (c)  of  this 
section  or  the  entire  test  procedure 
(starting  with  paragraph  (a)  of  this 
section)  must  be  repeated. 

(h)  Test  for  comparability. 

(1)  For  each  filter  pair,  calculate  all 
nine  possible  percent  differences  (D) 
between  the  reference  and  candidate 
methods,  using  all  nine  possible 
combinations  of  the  three 


determinations  (A,  B,  and  C)  for  each 
method,  as: 


ij 


-  R 


Ik 


In 


X    100%  (€) 


Ik 


where  i  is  the  filter  number,  and  n 
numbers  from  1  to  9  for  the  nine 
possible  di^rence  combinations  for  the 
three  determinations  for  each  method 
(j=  A,  B,  C  candidate:  k=  A,  B,  C, 
reference). 

(2)  If  none  of  the  percent  di^rences 
(D)  exceed  ±20  percent,  the  candidate 
method  passes  the  test  for 
comparability. 

(3)  If  one  or  more  of  the  percent 
differences  (D)  exceed  ±20  percent,  the 
candidate  meUiod  fails  the  test  for 
comparability. 

(i)  The  candidate  method  must  pass 
both  the  precision  test  and  the 
comparability  test  to  qualify  for 
designation  as  an  equivalent  method. 

153.34   Test  procedure  for  methods  for 
PMio  snd  PMj  J. 

(a)  Collocated  measurements.  Set  up 
three  reference  method  samplers 
collocated  with  three  candidate  method 
samplers  or  analyzers  at  each  of  the 
niunber  of  test  sites  specified  in  Table 
C-4  of  this  subpart.  At  each  site,  obtain 
as  many  sets  of  simultaneous  PMio  or 
PM2.S  measurements  as  necessary  (see 
53.34(c)(3)],  each  set  consisting  of  three 
reference  method  and  three  c^ididate 
mefthod  measurements,  all  obtained 
simultaneously.  For  PMz.s  Class  II 
candidate  methods,  at  least  two 
collocated  PMio  reference  method 
samplers  are  also  required  to  obtain 
PM2.5/PMio  ratios  for  eadi  sample  set- 
Candidate  PMio  method  measurements 
shall  be  24-hoiu'  integrated 
measurements;  PM2.3  measurements 
may  be  either  24-  or  48-hour  integrated 
measurements.  All  collocated 
measurements  in  a  sample  set  muist 


cover  the  same  24-  or  48-hour  time 
period.  For  samplers,  retrieve  the 
samples  promptly  after  sample 
collection  and  analyze  each  sample 
according  to  the  reference  method  or 
candidate  method,  as  appropriate,  and 
determine  the  PMio  or  PMjj 
concMitration  in  Mg/m^.  If  the  conditions 
of  §  53.30(d)(4)  apply,  collect  sample 
sets  only  with  the  tluee  reference 
method  samplers.  Guidance  for  quality 
assurance  procedures  for  PMi.s  methods 
is  found  in  section  2.12  of  the  Quality 
Assurance  Handbook. 

(b)  Sequential  samplers.  For        * 
sequential  samplers,  the  sampler  shall 
be  configiued  for  the  maximum  number 
of  sequential  samples  and  shall  be  set 
for  automatic  collection  of  all  samples 
sequentially  such  that  the  test  samples 
are  collected  equally,  to  the  extent 
possible,  among  all  available  sequential 
channels  or  utilizing  the  full  available  . 
sequential  capability.  At  least  2  vaUd 
samples,  one  each  above  and  below  the 
appUcable  concentration  limit  specified 
in  paragraph  (c)(3)  of  this  section,  shall 
be  obtained  fit>m  each  sequential 
channel  in  the  maximum-channel 
configiu^tion  of  the  sampler. 

(c)  Test  for  comparability.  (1)  For  each 
of  the  measurement  sets,  oilculate  the 
average  PMio  or  PM2.S  concentration 
obtained  with  the  reference  method 
samplers: 


R      =    ^'* 


t    ^i.l 


(7) 


where  R  denotes  results  from  the 
reference  method,  I  is  the  sampler 
number,  and  j  is  the  set 

(2)(i)  For  each  of  the  measurement 
sets,  calculate  the  precision  of  the 
reference  method  I^io  or  PMjj 
measurements  as: 


^)  = 


i»i  ^     i-i 


Ri,3> 


(8) 


ifftj  is  below:  V' 

80  Mg/m^  for  PMio  methods;       "  " ' 

40  Mg/m^  for  24-hour  PM2.S  at  single  test 

sites  for  Class  I  candidate  methods; 
40  lig/m^  for  24-hour  PM^s  at  sites 

having  PMij/PMio  ratios  >0.75;       ^ 


30  Mg/iu3  for  48-hour  PM2  j  at  single  test 
sites  for  Class  I  candidate  m^ods; 

30  Mg/ni^  for  48-hour  PMtj  at  sites 
having  PMiVPMio  ratios  >0.75; 

30  Mg/m^  foi'  24-hour  PM2J  at  sites 

having  PM2yPMio  ratios  <0.40;  and 


20  Hg/m3  for  48-hour  PM2^  at  sites 
having  PM2yPMio  ratios  >0.75. 

(ii)  Otherwise,  calculate  the  precision 
of  the  reference  method  PMio  or  PMzj 
measurements  as: 


65808 
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RP.   = 


1  o 


1-1 


l.j 


\'t 


i-1 


«M>' 


X  100% 


(9) 


(3)  If  Rj  fells  outside  the  acceptable 
concentration  range  specified  in  Table 
C-4  of  this  subpart  for  any  set.  or  if  Pj 
OT  RPj,  as  applicable,  exceeds  the  value 
spedhed  in  Table  C-4  of  this  subpart 
for  any  set,  that  set  of  measurements 
shal^be  discarded.  For  each  site.  Table 
C-4  of  this  subpart  specifies  the 
minimum  number  of  sample  sets 


required  for  various  conditions,  and 
§  53.30(b)(5)  specifies  the  PMjj/PMio 
ratio  requirements  applicable  to  Class  U 
candidate  equivalent  methods. 
Additional  measiuement  sets  shall  be 
collected  and  analyzed,  as  necessary,  to 
provide  a  minimum  of  10  acceptable 
measurement  sets  for  each  test  site.  If 
more  than  10  measurement  sets  are 


collected  that  meet  the  above  criteria,  all 
such  measurement  sets  shall  be  used  to 
demonstrate  comparability. 

(4)  For  each  of  the  acceptable 
measurement  sets,  calculate  the  average 
FMio  or  PM2.3  concentration  obtained 
with  the  candidate  method  samplers: 


C,   =   ^ 


t.    ^  i.l 


(10) 


wdiere  C  denotes  results  fironl  the 
candidate  method.  I  is  the  sampler 
number,  and  j  is  the  set 

(5)  For  each  site,  plot  the  average 
FMio  or  PM2.S  measurements  obtained 
with  the  candidate  method  (Cj)  against 


the  corresponding  average  PMio  or  VMu 
measurements  obtained  With  the 
reference  method  (Rj).  For  each  site, 
calculate  and  record  the  linear 
regression  slope  and  intercut,  and  the 
correlation  coefficient.  .- 


(6)  If  the  linear  regressicm  parameters 
calculated  above  meet  the  values 
specified  in  Table  C-4  of  this  subpart 
for  all  test  sites,  the  candidate  method 
passes  the  test  for  comparability. 

Tables  to  Snbpail  C  of  Part  53 


Table  C-i.— Test  Concektrahon  Ranges,  Number  of  Measurb^emts  Required,  and  Maximum  Discrepancy 

Specification 


Simultaneous  measurements  required 

Maximum  dto- 

Poimant 

Concentration  range  parts 
permiKon 

1-hr 

24-hr 

oepancy  speci- 

licaDon,  parts  per 

mWion 

First  sat 

Second  set 

Firatsel 

Second  set 

Oxidants ___„..........^„«.... 

Low  0.06  to  0.10 

Med  0.15  to  0.25 

H^jh  0.36  to  a46 

Total . 

Low  7  to  11  

Med  20  to  30 

High  35  to  45 .— 

Tow 

Low  0.02  to  0.06  

Med  0.10  to  0.15 

HHjh  OJO  to  0.50 

Total ._ _   

6 

5 

4 

6 

6 
6 



0.02 
.03 
.04 

14 

18 

Cart)on  monoxide «._«.._«».. 

5 
5 

'     4 

6 
6 





1.5 
2.0 
3j0 

14 

18 



3 
3 

2 

S«Mjrdnxide  ....-   .. 

7 

.„ 

3 
2 
2 

0.02 
.03 
.04 

7 

8 

7 

8 

Low  0.02  to  0.08 

Med  0.10  to  0.20 

High  0.25  to  0.36  

Total 





3 

2 
2 

3 
3 
2 

0.02 
.03 
.03 

7 

8 

*"^«. 


-.-i 
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Table  C-2.--Sequoice  of  Test        Table  C-3.— Test  Speorcations 
Measurements— Continued  for  Lead  Methods 


Table  C-2.— Sequence  of  Test 
Measurements 


Measurement 

Concentrsoon  range 

First  set 

Second  set 

1  

2 

Low 

High  

Meduni. 
High. 

3  

4  

8  1 

9  

Medium  ...... 

High ~ 

Low  

MedHim 

Low 

Medhm 

High 

Low. 

High. 

MedNjm. 

Low. 

Medhm. 

Low. 

High.       .: 

MeaBiirenwwt 

Concentration  range 

First  set 

Second  set 

10 

11  

12  

13 

14  .      ^    -„. 

15  

16  

17  

18 

Medhm 

High 

Low „ 

Medhm 

Low 

Low. 

Medhm. 

High. 

Medhm. 

High. 

Low. 

Medhm. 

Low. 

IHigh. 

Concentration  range,  tigftn*  

Minimum  numtMr  of  24-hr  meas- 
urements   - _.._..._.... 

Maximum  analytical  precision,  per- 
cent   _ 

Maximum  analytical  accuracy,  per- 
cent   „...._- 

Maxhnum  dHferenoe,  percent  of  ref- 
erence method  _...._...,........ 


0.5-4.0 


±5 


±20 


Table  C-4.— Test  Specficatkdns  for  PMi©  and  PM2.5  Methods 


specincaDon 


Acceptable  concentration  range  (Rj),  ttQftrfl  

Minimum  number  of  test  sites  

Number  of  candMate  method  samplers  per  site 

Number  of  reference  method  samplers  per  site 

Minimum  number  of  acceptable  sample  sets  per  site  for  PMio: 

Hi  ^  OU  liQfnl''   ,..••■■.••.•....•••••••••. •••••.•-•••••••••■••••^•••••••••••••••■••••••••"-"••-"•i 

Minimum  numtier  of  aocepteble  sample  sets  per  site  for  (^4^: 
Singto  test  site  for  Class  I  candidate  eqi^valent  methods: 

Rj  <  40  \igfm^  Ux  24-hr  or  Rj  <  30  jig/m*  for  4*^ir  samples  ... 

Rj  >  40  jig/ms  for  24-hr  or  Rj  >  30  }ig/m^  for  48^ir  samjales  ... 
Sites  at  which  the  PM2j/PM,o  ratio  must  be  >  0.75: 

Rj  <  40  |ig/m3  for  24-hr  or  Rj  <  30  |ig/nrP  for  48^r  samples  ^.. 

R(  >  40  itg/m^  for  24-+ir  or  Rj  >  30  jigftn*  for  A&^v  samples  ... 
Sites  at  which  the  PM2.3/PM10  ratio  must  be  <  0.40: 

Rj  <  30  tiQlm^  for  24-hr  or  Rj  <  20  ^lQf^i*  for  48-hr  samples  ... 

Rj  >  30  |ig^3  for  24-hr  or  Rj  >  20  |ig^>  for  484v  samples  ... 

Total,  each  site  „ 

Precision  of  replicate  reference  method  measuremente,  Pj  or  RPj 

Slope  of  regression  relafionship  _ - _... 

hiteroept  of  regression  relationship,  iig/m^ 

Correlation  of  reference  method  and  candkJate  mettwd  measuremente 


PMi: 


30-300 

2 

3 


3.. 
3.. 
10 


S|ig^tn3or7% 
1±0.1 

^J7 


PMu 


10-200 

1  

3 

3 


3«„ 
3«.. 


10» 

2  figim^orSnh 

110.05 

0±1  

S0.97 


CtassN 


10-200 
2 

3 
3 


3* 
3* 

3* 
3* 

lOi 

2|io/m'orS% 

1cb0.05 

Qtl 

aO.97 


•For  sequential  samplers,  at  least  2  samples,  one  above  and  one  below  the  applicabte  concentration  Kmit  shall  be  obtained  from  each  sequeiv 
tial  channel  in  the  maximum  sequential  configuration  of  the  sampler.  Therefore,  the  number  of  samples  In  each  category,  and  posswy  the  total 
number  of  samptos,  wiH  be  dependent  on  the  number  of  sequential  channels  avaiabto. 


muMta  oooc 
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nCURES  TO  SUBPART  C  OF  PART  53 
Figure  C-1.— Suggested  Fonnat  for  Reporting  Test  Resohs 


Candidate  Method 
Raferenoe  Method 
Applicant 


.Pollutant 


1      1  First  Set        Q  Second  Set 

Dt«- 

1  1  hour 

24  hour 

CONCENTRA-nON  RANGE 

DAH 

TME 

CONCENTRATION,  ppa 

DIFFER- 
ENCE 

TABLE 

CI 
SPEC. 

PASS 

OR 

FAIL 

CANCNDATE 

REFERENCE 
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■■M 

* 

\ 

to          ..              ppa 

■■■■'  .^  . 

■EOiUi 

■HR 

'      -*.    •.     ••.'  t    .   ■-.     . 

■  ■'.-   , 

In                                                   »— 

« 

-     -              ■*. 

0 

HIGH 

---  .-■' 
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^ 

to                            ppa 

■ '  ■■"-  ". 

-• 

- 

■    ".  -  ' 
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Appendix  A  to  Subpart  C  of  Part  93—  , 
R^srences  .j    "; 

1.  American  National  Standard—    ! 
Specifications  and  Guidelines  for 
Quality  Systems  for  Environmental  Data 
Collection  and  Environmental 
Tedinology  Programs.  ANSI/ASQC  E4- 
1994.  Available  firom  American  Society 
for  Quality  Control,  611  East  Wisconsin 
Avenue,  Milwaukee,  WI  53202. 

4.  Subpart  E  is  added  to  read  as 
follows:  • 

Subpart  E— Procedures  tar  Teadng  Phyaieal 
pesign)  and  Performanoe  CharaderiaUcs 
of  Reference  Mettiods  and  Class  I 
Equlvsism  Methods  tor  PM.U    - 

Sw.  -v-.'.- 

53.50  General  provisions. 

53.51  Requirements  to  show  compliance 
with  design  specifications. 

53.52  Comprehensive  procedure  to  test 
sampler  performance  tuider  various 
environmental  conditions 
(environmental  chamber  tests). 

53.53  Post-sampling  filter  temperature 
control  test. 

53.54  Leak  check  test. 

53.55  Flow  rate  cut-off  test 

53.56  Operational  field  precision  test 

53.57  Aerosol  transport  test  for  Class  I 
sequential  samplers. 

Tabin  ts  Sobpart  E  of  Part  S3 

Table  E-1— Test  conditions  for  §  53.52 
comprehensive  24-hour  tests  ■ 


Table  E-2 — Summary  of  test  requirements  for 
reference  and  Glass  I  equivalent  methods 
forPM.2s 

Figures  to  Subpart  E  of  Part  S3 

Figure  E-1 — ^Designation  Check  List 
Figure  E-2 — Product  Manubcturing  Check 

List 
Figure  E-3 — Suggested  test  configuration  for 

simulating  reduced  barometric  pressure 

for  comprehensive  test  procedure 

(§53.52) 

Appendix  to  Subpart  E  of  Part  S3— 


Subpart  E— Procedures  for  Testing 
Physical  (Design)  and  Performance 
Characteristics  of  Reference  IMethods 
and  Clasa  I  Equhralent  Methods  for 

PM.2.3 

153.50    Qenersi  provisions. 

(a)  This  subpart  sets  forth  the  specific 
tests  that  must  be  carried  out  and  the 
test  results,  evidence,  documentation, 
and  other  materials  that  must  be 
provided  to  EPA  to  demonstrate  that  a 
PM2J  sampler  associated  with  a 
candidate  reference  method  or  Class  I 
equivalent  method  meets  all  design  and 
performance  specifications  set  forth  in 
Appendix  L  of  part  50  of  this  chapter  as 
well  as  additional  requirements 
specified  in  this  subpart  E.  Some  of 
these  tests  may  also  be  applicable  to 
portions  of  a  Class  II  or  III  equivalent 
method  sampler,  as  determined  under 
subpart  F  of  this  part. 


(b)  Samplers  associated  with 
candidate  reference  methods  for  PMj  j 
shall  be  subject  to  the  provisions, 
specifications,  and  test  procedures 
prescribed  in  §§  53.51  through  53.56. 
Samplers  associated  with  candidate 
Class  I  equivalent  method  for  PMz^ 
shall  be  subject  to  the  provisions, 
specifications,  and  test  procedures 
prescribed  in  all  sections  of  this 
Subpart.  Samplers  associated  with 
candidate  Class  II  or  Class  in  equivalent 
method  for  PM2.S  shall  be  subject  to  the 
provisions,  specifications,  and  test 
procedures  prescribed  in  all  applicable 
sections  of  this  Subpart,  as  specified  in 
subpart  F  of  this  part. 

(c)  Section  53.51  pertains  to  test 
results  and  documentation  required  to 
demonstrate  compliance  of  a  candidate 
method  sampler  with  the  design 
specifications  set  forth  in  Appendix  L  of 
piart  50  of  this  chapter.  Test  procedures 
prescribed  in  §§  53.52  through  53.56 
pertain  to  performance  tests  required  to 
demonstrate  compliance  of  a  candidate 
method  sampler  with  the  perfbnnance 
specifications  set  forth  in  Appendix  L  of 
part  50  of  this  dutpter,  as  well  as 
additional  requirements  specified  in 
this  subpart  E.  These  latter  test 
procedures  shall  be  used  to  test  the 
performance  of  candidate  samplers 
against  the  poformance  specifications 
and  requirements  specified  in  each 
procedure  and  summarized  in  Table  E— 
1  of  this  subpart. 


■>^i 
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(d)  Test  procedures  prescribed  in 
§  53.57  do  not  apply  to  candidate 
reference  method  samplers.  These 
procedures  apply  primarily  to  candidate 
class  I  equivalent  method  samplers  far 
VYAxi  that  have  a  sample  air  flow  path 
configuration  upstream  of  the  sample 
filter  that  is  modified  from  that 
specified  for  the  reference  method 
sampler — as  set  forth  in  Drawings  L-18 
and  L-24  of  Appendix  L  to  part  SO  of 
this  chapter  to  provide  for  sequential 
sample  capability.  The  additional  tests 
determine  the  adequacy  of  aerosol 
transport  through  any  altered 
components  or  supplemental  devices 
that  are  used  in  a  candidate  sampler 
upstream  of  the  filter  to  achieve  the 
sequential  sample  capability.  These 
tests  may  also  apply,  with  appropriate 
adaptation,  if  necessary,  to  candidate 
samplers  having  minor  deviations  from 
the  specified  reference  method  sampler 
for  purposes  other  than  sequential 
opoation.  In  addition  to  the  other  test 
procedure^  in  this  subpart,  these  test 
procedures  shall  be  used  to  further  test 
the  performance  of  such  equivalent 
method  samplers  against  the 
per&vmance  specifications  given  in 
Table  E-2  of  this  subpart. 

(e)  Tests  of  a  candidate  sampler  for 
sample  flow  rate  capacity  and 
regulation,  flow  rate  control,  flow  rate 
measurement  accuracy,  ambient 
temperature  and  pressure  measurement 
accuracy,  filter  temperature  control 
during  sampling,  and  correct 
determination  of  elapsed  sample  time, 
average  volumetric  flow  rate,  and  flow 
rate  variation  are  all  combined  into  a 


comprehensive  test  procedure  (§  53.52) 
that  is  carried  out  over  four  24-hour  test 
periods  under  multiple  test  conditions. 
Other  performance  parametera  are  tested 
individually  with  specific  test 
procedures  (§§53.53—53.57). 

(f)  A  10-day  field  test  of  measurement 
pracisicm  is  required  for  both  reference 
and  equivalent  method  samplws.  This 
test  requires  collocated  operation  of  3 
candidate  method  samplers  at  a  field 
test  site.  For  candidate  equivalent 
method  samplers,  this  test  may  be 
combined  and  carried  out  concurrently 
with  the  test  for  comparaUlity  to  the 
reference  method  specified  under 

§  53.34,  which  requires  collocated 
operation  of  three  reference  method 
samplers  and  three  candidate  eqiuvalent 
method  samplera. 

(g)  All  tests  and  collection  of  test  data 
shall  be  in  accordance  with  the 
requirem«it8  of  Reference  1 ,  section 
4.10.5  (ISO  9001)  and  Reference  2,  Part 
B,  section  3.3.1,  paragraphs  1  and  2  and 
Part  C,  section  4.6  (ANSI/ASQC  E4)  in 
appendix  A  of  this  subpart.  All  test  data 
and  other  dociimoitation  obtained 
specifically  from  or  pertinent  to  these 
tests  shall  be  identified,  dated,  signed 
by  the  analyst  performing  the  test,  and 
submitted  to  EPA  in  accordance  with 
subpart  A  of  this  part. 

\  93^1    nei|UNvnMiiia  lo  anow  oonipMnoe 
wnn  oeaign  epecinoaiioiia. 

For  the  purposes  of  this  document  the 
definitions  of  ISO  registered  fedlity  and 
ISO-certified  auditor  are  found  in 
§53.1(t)  and  (u).  An  exception  to  this 
reliance  by  EPA  on  ISO  affiliate  audits 


is  the  requirement  of  the  sulnnission  of 
the  operation  or  instruction  manual 
associated  with  the  candidate  method  to 
EPA  prior  to  designation.  This  manual 
is  required  under  §  53.4(b)(3).  The  EPA 
has  determined  that  acceptable 
technical  judgment  for  review  of  this 
manual  may  not  be  assured  by  ISO 
affiliates,  and  approval  of  this  manual 
will  therefore  be  accomplished  by  the 
EPA. 

(a)  Overview.  (1)  In  the  absence  of 
performance  standards  for  some  features 
of  the  FRM  sampler  system,  and  of  the 
EPA  resources  to  directly  review  and 
ensure  manufacturer  performance  in 
producing  samplers  according  to  the 
EPA  design  specifications  in  40  CFR 
part  50,  Appendix  L,  EPA  considen  it 
necessary  to  require  manufactiuere  to 
meet  two  kinds  of  requirements  to 
ensure  their  compliance  with  the  design 
specifications  of  40  CFR  part  50, 
Appendix  L. 

(2)  The  subsequent  paragraphs  of  this 
section  specify  certain  documentation 
that  must  be  submitted  and  tests  that  are 
required  to  demonstrate  that 
in^ruments  associated  with  a 
designated  reference  or  equivalent 
method  for  PMu  are  properly 
manufectured  to  meet  all  applicable 
design  specifications  and  have  been 
properly  tested  according  to  all 
applicable  test  requirements  for  such 
designation.  Doomientation  is  required 
to  show  that  instruments  and 
components  are  manu£actured  or 
assembled  in  an  ISO-OOOl-registered  (or 
equivalent)  fecility  under  a  quality 
system  that  meets  ISO-9001 
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requirements  fat  manii£eK;turiiig  qiulity 
control  and  testing. 

(3)  In  addition,  spedflc  tests  are 
required  to  verify  that  two  critical 
features  of  reference  method 
samplers — ^impactor  jet  diameter  and  the 
.surface  finish  of  surfeces  specified  to  be 
anodixed — meet  the  specifications  of  40 
CFR  part  50,  Appendix  L.  A  checklist  is 
required  to  provide  certification  by  an 
ISO-certified  auditor  that  all 
performance  and  other  required  tests 
have  been  properly  and  appropriately 
conducted.  Following  designation  of  the 
method,  anothw  dieddist  is  required, 
initially  and  annually,  to  provide  an 
ISO-qvialified  [at  equivalent)  auditor's 
certification  that  an  adequate  and 
appropriate  quality  system  is  being 
implemented  in  the  instrument 
manufacturing  process. 

(b)  ISO  Re^stration  of  manufacturing 
facUity.  (1)  "Hie  applicant  must  submit 
documentation  verifying  that  the 
samplers  associated  with  the  candidate 
method  will  be  manufactured  in  an  ISO 
9001 -registered  facility  (as  defined  in 
§  53.1(u])  and  that  the  manufacturing 
facility  is  maintained  in  compliance 
with  all  applicable  ISO  0001  . 
requirements  (Reference  1  in  appendix 
A  of  this  subpart).  The  documentation 
shall  indicate  the  date  of  the  original 
ISO  9001  registration  for  the  fadJity  and 
shall  include  a  copy  of  the  most  recent 
certification  of  continued  ISO  9001 
facility  registration.  If  the  manufacturer 
does  not  wish  to  initiate  or  completis 
ISO  9001  registration  for  the 
manufacturing  facility,  documentation 
must  be  included  in  the  application  to 
EPA  describing  an  alternative  method  to 
demonstrate  that  the  facility  meets  the 
same  general  requirements  as  required 
for  ISO  registration.  In  this  case,  the 
applicant  must  provide  documentation 
in  the  application  to  demonstrate,  by 
required  ISO-certified  auditOT's. 
inspections,  that  a  quality  s]rstem  is  in 
plaice  which  is  adequate  to  docimient 
and  monitor  that  the  sampler  system 
components  all  ccmform  to  the  design, 
performance  and  other  requirements 
specified  in  Appendix  L  of  part  50  of 
this  (^ptar. 

(2)  Plmse-in  period.  Far  a  period  of  1 
year  following  the  efiiective  date  of  this 
subpart,  a  candidate  reference  or 
equivalent  method  for  PM2.5  that  utilizes 
a  sampler  manufactured  in  a  facility  that 
is  not  ISO  9001-registered  or  otherwise 


approved  by  the  EPA  imder  paragr^h 
(b)(1)  of  this  section  may  be 
con(Uti(mally  designated  as  a  refarenoe 
or  equivalent  method  under  this  part. 
Such  conditional  designation  will  be 
considered  cm  the  basis  of  evidence 
sulmiitted  in  association  with  the 
candidate  method  application  showing 
that  appropriate  eCCoits  are  currently 
undenvay  to  seek  ISO  9001  registratioii' 
or  alternative  approval  of  the  facihty's 
quality  sjrstem  under  paragraph  (b)(1)  of 
this  section  within  the  next  12  months. 
Such  conditional  designation  shall 
expire  1  year  after  the  date  of  the 
Federal  Ragistar  notice  of  the 
conditional  designation  unless 
documentation  verifying  successful  ISO 
9001  registration  for  the  facility  or  other 
EPA-acceptable  quality  system  review 
and  approval  process  of  the  production 
that  will  manufacture  the  samplers  is 
submitted  at  least  30  days  prior  to  the 
ejmiration  date. 

(c)  Sampler  Manufacturing  Quality 
Control,  llie  manufacturer  miist  ensure 
that  all  oompcments  used  in  the 
mantifacture  of  PM2.S  samplere  to  be 
sold  as  reference  or  equivalent  methods 
and  that  are  ^>ecified  by  design  in 
Appendix  L  c^  part  50  of  this  chapter 
are  fabricated  or  manufactured  exacdy 
as  specified.  If  the  manufacturer's  QC 
records  show  that  its  QC  and  QA  system 
of  standard  process  control  inspections 
(of  a  set  number  and  frequency  of 
testing  that  is  less  than  100%)  complies 
with  the  applicable  QA  provisions  of 
section  4  of  Reference  4  in  Appendix  A 
of  this  subpart  and  prevents 
nonconformances,  100%  testing  shall 

.(-not  be  required  imtil  that  conclusion  is 
disproved  by  customer  return  or  other 
independent  manufacturer  or  ciistomer 
test  records.  If  problems  are  imcovered, 
inspecticm  to  verify  confcnmance  to  the 
drawings,  specifications,  and  tolerances 
shall  be  performed.  See  also  paragraph 
(e)  of  this  section  (final  assembly  and 
inspection  requirements). 

(d)  Specific  tests  and  supporting 
documentation  required  to  verify 
conformance  to  critical  component 
specifications.  (1)  Verification  ofPMui 
impactor  jet  diameter.  The  diameter  of 
the  )et  of  eadi  impactor  manufactured 
for  a  PM2J  sampler  under  the  impactor 
design  specifications  set  forth  in 
Appendix  L  of  pari  50  of  this  chapter 
shall  be  verified  against  the  tolerance 
specified  on  the  drawing,  using 


standard,  NIST-traoeable  plug  gages. 
This  test  shall  be  a  final  check  of  the  let 
diameter  followring  all  fabrication 
operations,  and  a  record  shall  be  kept  of 
this  final  checL  Submit  evidmoe  that 
this  procedure  is  incofporated  in  the 
ISO  9001-certified  manufacturing 
procediire,  that  the  test  is  or  will  be 
routinely  implemented,  and  that  an 
appropriate  procedure  is  in  place  for  the 
disposition  of  units  that  fail  this 
tolerance  test 

(2)  Verification  of  surface  finish.  The 
anodization  process  used  to  treat 
siulaoes  specified  to  be  anodized  shall 
be  verifiea  by  testing  treated  specimen 
surfaces  for  wei^t  and  corrosion 
resistance  to  ensure  that  the  coating 
obtained  conforms  to  the  coating 
specification.  The  specimen  surfaces 
shall  be  finished  in  accordance  with 
miUtary  standard  specification  8625F, 
Type  n.  Class  I  (Reference  4)  in  the  same 
way  the  sampler  surfKes  are  finished, 
and  tested,  prior  to  sealing,  as  specified 
in  Section  4.5.2  of  Reference  4  in 
Appendix  A  of  this  subpart 

(e)  Final  assembly  and  inspection 
requirements.  Each  sampler  shall  be 
tested  after  manufacture  and  before 
delivery  to  the  final  user.  Each 
manufacturer  shall  document  its  post- 
manufacturing  test  procedures.  As  a 
minimum,  eadi  test  shall  consist  of  the 
following:  Tests  of  the  overall  integrity 
of  the  sampler,  including  leak  tests; 
calibration  or  verification  of  the 
calibration  of  the  flow  measurement 
device,  barometric  pressure  sensors,  and 
temperatiue  sensors;  and  operation  of 
the  sampler  with  a  filter  in  place  over 

a  period  of  at  least  48  hours.  The  results 
of  each  test  shall  be  suitably 
docimiented  and  shall  be  subject  to 
review  by  an  ISO  9001  auditor. 

(f)  Manufacturer's  audit  checklists.    ' 
Manufactiirere  shall  require  ISO  9001 
auditors  to  sign  and  date  a  statement 
indicating  that  the  auditor  is  aware  of 
the  appropriate  manufacturing 
specifications  contained  in  Appendix  L 
of  part  50  of  this  chapter  and  the  test  ot 
verification  requirements  in  this 
subpart  Manufacturers  shall  also 
require  ISO  9001  auditors  to  complete 
the  checldists,  shown  in  Figures  E-1 
and  E-2  of  this  subpart,  which  <iescribe 
the  manufacturer's  ability  to  meet  the 
requirements  of  the  standard  for  both 
designation  testing  and  product 
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manufacture.  Refsr  to  Refsrence  5  for 
additional  guidance  on  the  scope  and 
detail  required  for  the  checklist^ 
evaluations.  ^ 

(1)  Designation  testing  checklist.  The 
completed  statement  and  checklist  as 
shown  in  Figure  E-1  of  this  subpart 
shall  be  submitted  with  the  application 
for  reference  or  equivalent  method 
determination. 

(2)  Product  manufacturing  checklist. 
Manufacturers  shall  require  ISO  9001 
auditors  to  complete  the  attached 
Production  Checklist,  which  evaluates 
the  manufectiuer  on  its  ability  to  meet 
the  requirements  of  the  standard  in  ' 
maintaining  quality  control  in  the 
production  of  reference  or  equivalent 
devices.  The  completed  statement  and 
checkhst  shall  be  submitted  with  the 
application  for  reference  or  equivalent 
method  determination.  As  set  forth  in 
subpart  A  of  this  part,  this  checklist 
must  be  completed  and  submitted 
aimually  to  retain  a  reference  or 
equivalent  method  designation  for  a 
PMzs  method. 

(3)  If  the  conditi(Hi8  of  paragraph 
(b)(2)  of  this  section  apply,  a  candidate 
refierence  or  equivalent  method  for  PMx5 
may  be  conditionally  designated  as  a 
refarence  or  equivalent  method  under 
this  part  53  without  the  submission  of 
the  checklists  described  in  paragraphs 
(f)  (1)  and  (2)  of  this  section.  Such 
conditional  designation  shall  expire  1 
year  after  the  date  of  the  Federal 
Register  notice  of  the  conditional 
designation  unless  the  checklists  are 
submitted  at  least  30  days  prior  to  the 
expiration  date. 


{89w82   Coinpfeliefwive 


prooedurato 
iMMtor  various 


(a)  Overview.  This  test  procedure  is  a 
combined  procedvue  to  test  the 
following  performance  parameters: 

(1)  Sample  flow  rate,  flow  rate 
regulation,  and  flow  rate  measurement 
accuracy; 

(2)  Ambient  air  temperature  and 
barometric  pressiire  measiirement 
accuracy; 

(3)  Filter  temperature  control  during 
sampling;  and 

(4)  Elapsed  sampling  time  accuracy. 
The  performance  parameters  tested 

undn'  this  procedure,  the  corresponding 
minimum  performance  specifications, 
and  the  applicable  test  conditions  are 
simimarized  in  Table  E-2  of  this 
subpart  Each  performance  parameter 
tested,  as  described  or  determined  in  the 
test  procedure,  must  meet  or  exceed  the 
performance  specification  given  in 
Table  E-2  of  this  subpart  "Hie  candidate 
sampler  must  meet  all  specifications  for 


the  associated  PM2.S  method  to  be 
considered  for  designation  as  a        *-. 
reference  or  equivalent  method. 

(b)  Technical  definition.  Sampfe  flow 
rate  meaps  the  quantitative  volumetric 
flow  rate  of  the  air  stream  caused  by  the 
sampler,  to  enter  th»  sampler  inlet  and 
pass  through  the  sample  filter,  measured 
in  actual  volume  units  at  the 
temperature  and  pressure  of  the  air  as  it 
outers  the  inlet.     , 

(c)  Required  test  equipment. 

(1)  Environmental  chamber  or  other 
temperature-controlled  environment  or 
environments,  capable  of  obtaining  and 
maintaining  the  various  temperatures 
between  -  20  *C  to -i^O  *C  as  required 
for  the  test  with  an  acciiracy  of  ±2  'C. 
The  test  environment(s)  must  be  capable 
of  maintaining  temperature  within  the 
specified  limits  continuously  with  the 
additional  heat  load  of  the  operating  test 
sampler  in  the  environment. 
[Henceforth,  where  the  test  procedures 
specify  a  test  or  environmental 
"chamber,"  an  alternative  temperature- 
controlled  environmental  area  or  areas 
may  be  substituted,  provided  the 
required  test  temperatures  and  all  other 
test  requirements  are  met  See  paragraph 
(fUD  of  this  section] 

(2)  Variable  voltage  ac  poww 
transformer,  range  100  to  130  Vac.  with 
suffident  VA  capacity  to  operate  the  test 
sampler  continuously  under  the  test 
conditions. 

(3)  Flow  rate  meter,  suitable  for- 
measuring  the  actual  volumetric    ,  •     ■ 
sampler  flow  rate  at  the  sampler 
detvntube  in  either  an  open  system  or 
in  a  closed  system  operating  below 
atmospheric  pressure,  range  10  to  25 
actual  L/min,  2  perc«it  certified  ^ 
accuracy,  NIST-traceable,  over  a 
temperature  range  of  -30  *C  to  +50  *C 
and  pressure  range  of  600  to  800  mm 
Hg.  with  continuous  (analog]  recording 
capability  or  digital  recording  at 
intervals  of  not  more  than  5  minutes. 
Mass  flow  meter  type  recommended; 
however,  note  that  temperature  and 
pressure  corrections  are  generally 
required  to  convert  measured  mass  flow 
rate  to  actual  volumetric  flow  rate. 

(4)  Ambient  air  temperatiire  recorder, 
range  -  30°C  to  ■f50'C.  certified  accurate 
to  within  0.5  *C  with  a  radiation  error 
of  0.2  *C  or  less  under  a  solar  radiation 
intensity  of  1000  watts/m^,  as  described 
in  Reference  6  in  appendix  A  of  this 
subpart. 

(5)  Barometric  pressure  meter,  range 
600  to  800  mm  Hg,  certified  accurate  to 
2  mm  Hg. 

(6)  Miniature  temperature  sensor, 
capable  of  being  installed  in  the  sampler 
without  introducing  air  leakage  and 
capable  of  measuring  the  sample  air 
temperature  within  1  cm  of  the  center 


of  the  filter,  downstream  of  the  filter, 
certified  accurate  to  within  as  *C.  NIST 
traceable,  with  continuous  (analog) 
recording  capd>ility  or  digital  recording 
at  intervals  of  not  more  than  5  minutes. 

(7)  Means  for  creating  or  simulating 
the  eflact  of  a  reduced  barometric 
pressure  (m  the  test  sampler  during 
sampler  operation,  capable  of 
simulating  barometric  pressures  ranging 
from  730  to  600  mm  Hg.  A  suggested, 
closed-system  technique  for  a 
hypothetical  sampler  is  illustrated  in 
Figure  E-3  of  this  subpart,  but  the 
configuration  shown  may  have  to  be 
modified  or  adapted  to  accommodate 
the  specific  design  of  the  actual 
candidate  method  sampler.  The 
samplerospedfic  technique  or  apparatus 
proposed  by  the  applicant  for 
simulating  barometric  pressure  for 
purposes  of  this  test  may  be  submitted 
for  pre-approval  of  concept  prior  to 
conducting  the  test.  Alternatively,  a 
hypobarometric  chamber  or  other  test 
environment  with  capability  of 
maintaining  barometric  pressures 
ranging  from  local  actual  barometric 
pressure  to  600  mm  Hg.  as  well  as  the 
temperature  capability  specified  in^ 
paragraph  (c)(1)  of  this  section,  shall  be 
used. 

(8)  Means,  such  as  a  solar-spectrum 
lamp  or  lamps,  for  generating  or 
simulating  thermal  radiation  in 
approximate  spectral  ccmtent  and 
intensity  equivalent  to  solar  Insolation 
of  1000  watts/m^  (1.43  langleys/min) 
inside  the  environmental  chamber. 

(0)  AC  rms  voltmeter,  accurate  to  0.5 
volts. 

(10)  Means  for  creating  an  additional 
pressure  drop  of  55  nun  Hg  in  the 
sampler  to  simulates  heavily  loaded 
filter,  such  as  an  orifice  or  flow 
restrictive  plate  installed  in  the  filter 
holder  or  a  valve  or  other  flow  restrictor 
temporarily  installed  in  the  flow  path 
near  the  filter. 

(11)  Time  measurement  S3pstem, 
accurate  to  within  10  seconds  per  day. 

(12)  Radiometer,  to  measure  the 
intensity  of  the  simulated  solar 
radiation  in  the  test  environment,  range 
0— 1500/m2- 

(d)  Calibration  of  test  measurement 
instruments.  Submit  documentation 
showing  evidence  of  recent  calibration, 
calibration  acciuecy,  and  NIST- 
traceability  (if  required)  of  all 
measurement  instruments  used  in  the 
tests.  The  accuracy  of  flow  meters  shall 
be  verified  at  the  highest  and  lowest 
pressures  and  temperatures  used  in  the 
tests  and  shall  be  checked  at  zero  and 
one  or  more  non-zero  flow  rates  within 
7  days  of  test  use.  Where  an 
instrument's  measurements  are  to  be 
rectwded  with  an  analog  recording 
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device,  the  accuracy  of  the  entire 
instrument-recorder  system  shall  be 
calibrated  or  verified. 

(e)  Test  setup.  (1)  The  test  sampler 
shall  be  set  up  for  testing  in  the 
temperature-controlled  diamber.  Setup 
of  the  sampler  shall  be  performed  as 
described  in  the  sampler's  operation  or 
instruction  manual  referred  to  in 
§  53.4(b)(3).  The  sampler  shall  be 
installed  upright  and  set  up  in  its 
normal  configuration  for  collecting 
PM2.3  samples,  except  that  the  sample 
air  inlet  shall  be  removed  to  permit 
measurement  of  the  sampler  flow  rate. 

(2)  The  certified  flow  rate  meter  shall 
be  connected  to  the  test  sampler  so  as 
to  accurately  measure  the  sampler  flow 
rate  at  the  entrance  to  the  sampler  (i.e., 
the  flow  rate  that  would  enter  the 
sampler  inlet  if  the  inlet  had  not  been 
removed). 

(3)  The  sampler  shall  be  provided 
with  ac  line  power  from  the  variable    . 
voltage  ac  power  transformer,  which 
shall  be  initially  set  to  a  nominal  voltage 
of  115  volts  ac  (rms). 

(4)  The  miniature  temperature  sensor 
shall  be  installed  in  the  test  sampler 
such  that  it  aociuately  measures  the  air 
temperatiue  1  cm  from  the  center  of  the 
filter  on  the  downstream  side  of  the 
filter.  The  sensor  shall  be  installed  in  a 
way  such  that  no  external  or  internal 
leakage  is  created  by  the  sensor       : ,  ■' 
installation. 

(5)  If  a  closed-system  means  for 
simulating  reduced  barometric  pressure 
in  the  sampler,  as  suggested  in 
paragraph  (c)(7)  of  this  section,  is  to  be 
used  in  lieu  of  a  hypobarometric 
chamber,  the  necessary  apparatus  shall 
be  installed  on  the  test  sampler  as 
appropriate,  in  such  a  way  that  the 
certified  flow  rate  meter  will  still 
accurately  measure  the  sampler  flow 
rate.  Also,  the  barometric  pressure  meter 
shall  be  installed  to  accurately  measure 
the  simulated  or  actual  reduced 
barometric  pressure  to  which  the 
sampler  is  subjected  during  the  test. 

(6)  The  solar  radiant  energy  source 
shall  be  installed  in  the  test  chamber 
such  that  the  entire  test  sampler  is 
irradiated  in  a  manner  similar  to  the 
way  it  would  be  irradiated  by  solar 
racUation  if  it  were  located  outdoore  in 
an  open  area  on  a  sunny  day,  with  the 
radiation  arriving  at  an  angle  of  between 
30  and  45  degrees  from  vertical  and 
such  that  the  intensity  of  the  radiation 
received  by  all  sampler  surfaces  that 
receive  direct  radiation  is  not  less  than 
1000  watts/cm^,  measiued  in  a  plane 
perpendicular  to  the  incident  radiation. 
The  incident  radiation  shall  be  oriented 
with  respect  to  the  sampler  such  that 
the  area  of  the  sampler's  ambient 
temperature  sensor  (or  temperature 


shield)  receives  direct  radiation  as  it 
would  or  could  during  normal  outdoor 
installation.  Also,  the  sensor  must  not 
be  shielded  from  the  radiation  by  a 
sampler  part  in  a  way  that  would  not 
occur  at  other  normal  insoladon  angles 
or  directions. 

(7)  The  ambient  air  temperatiue 
recorder  shall  be  installed  in  the  test 
chamber  such  that  it  will  accurately 
measure  the  temperature  of  the  air  in 
the  chamber  without  being  unduly 
affected  by  the  chamber's  air 
temperature  control  system  or  by  the 
radiant  energy  from  the  solar  radiation 
source  that  may  be  present  inside  the 
test  chamber. 

(f)  Procedure.  (1)  The  test  sampler 
shall  be  tested  during  operation  over 
four  (4)  24-hour  sample  collection 
periods  (Test  nimibers  1 — 4)  under  the 
conditions  specified  in  Table  E-1  of  this 
subpart.  The  test  chamber  temperature 
shall  be  held  at  the  specified  initial 
temperature  for  the  firet  8  houre  of  each 
test  period,  diuing  which  various 
performance  parameters  are  measiued. 
During  hours  9  through  21  of  each  test 
period,  the  chamber  temperature  is 
transitioned  from  the  initial  to  the  final 
specified  temperatiire;  the  temperature 
profile  is  unspecified  during  this  period, 
provided  that  the  final  specified 
temperature  is  achieved  before  the  start 
of  hoiir  22  of  each  test  period.  The 
specified  final  temperature  shall  be 
maintained  during  hours  22  througlv24 
of  each  test  period.  ■ 

(2)  Prepare  the  test  sampler  for  normal 
sample  collection  operation  as  directed 
in  the  sampler's  operation  or 
instructional  manual.  If  the  sampler  has 
multiple  (sequential)  sample  capability, 
this  capability  may  be  used  for  the  four 
24-hour  tests,  if  desired.  Convenient 
start  and  stop  times  for  a  24±0.1  hour 
test  period  tbail  be  set  in  the  test 
sampler  to  efCact  automatic  sampler 
operation  for  each  test  period.  Test 
periods  are  not  required  to  start  at 
midnight;  each  test  period  may  start  at 
any  time  of  day. 

(3)  Carry  out  a  leak  test  of  the  sampler 
as  described  in  the  sampler's  operation 
manual.  The  leak  test  must  be  properly 
passed  before  other  tests  are  carried  out 

(4)  At  the  beginning  of  each  test 
period,  the  soliai  insolation  source,  as 
described  in  paragraph  (c)(8)  of  this 
section,  shall  be  off,  and  the  sampler 
shall  be  subject  to  barometric  pressure 
of  not  less  than  730  mm  Hg. 

(5)  During  each  24-hour  test  period, 
continuously  record  the  test  chamber  air 
temperature,  the  filter  temperature,  and 
the  sampler  flow  rate,  as  measured  by 
the  test  equipment  [paragraph  (c)  of  this 
section),  either  via  a  continuous  analog 
recording  or  digital  recording  at 


intervals  of  not  mOre  than  5  minutes. 
Note  and  record  the  actual  start  and  stop 
times  for  the  sample  period.  The 
sampler  power  line  voltage  shall  be 
measured  and  recorded  chuing  houra  1 
and  24  of  the  test  period  and  following 
completion  of  the  specific  performance 
parameter  tests  during  the  initial  8-hour 
portion  of  the  test  period. 

(6)  The  following  tests  shall  be  carried 
out  at  some  time  during  hours  1-8  of 
each  24-hour  test  period.  The  time  at 
which  the  test  data  for  each  test  are 
obtained  (either  time  of  day  or  elapsed 
time  since  the  start  of  the  24-hour  test 
period,  whichever  system  is  used  to 
record  flow  rate  and  chamber 
temperature,  to  the  closest  1  minute) 
shall  be  recorded  a\png  with  the  test 
data.  If  analog  recording  is  used,  the 
time  of  each  test  shall  be  identified  or 
annotated  directly  on  the  strip  chart 
record. 

(i)  Determine  and  record  the  sampler 
flow  rate,  in  actual  voliunetric  units, 
indicated  by  the  sampler,  and  the 
corresponding  flow  rate  measured  by 
the  flow  rate  test  meter  specified  in 
paragraph  (c)(3)  of  this  section. 

(ii J  Determine  and  record  the  ambioit 
(chamber)  temperature  indicated  by  the 
sampler  and  the  corresponding  ambient 
(chamber)  temperature  measured  by  the 
ambient  temperature  recorder  specified 
in  par^raph  (c)(4)  of  this  section. 

(lii)  Determine  and  record  the  ambient 
(chamber)  barometric  pressiire  indicated 
by  the  sampler  and  the  corresponding 
ambient  (chamber)  barometric  pressure 
measured  by  the  barometric  pressure 
meter  specified  in  paragraph  (c)(5)  of 
this  section. 

(iv)  Activate  the  solar  radiation 
source;  after  at  least  2  houn  (120 
minutes)  of  sampler  operation  following 
the  start  of  simulated  insolation 
exposure,  repeat  tests  in  paragraphs 
(f)(6)  (i)  and  (ii)  of  this  section  imder 
continuation  of  the  insolation  exposure. 

(v)  Activate  the  solar  radiation  source; 
after  at  least  2  hours  (120  minutes)  of 
sampler  operation  following  the  start  of 
simulated  solar  insolation  exposure, 
subject  the  sampler  to  a  barometric 
pressure  (actual  or  simulated)  of  £600 
mm  Hg  (absolute)  while  continuing  the 
insolation  exposure.  After  at  least  1 
hour  (60  minutes)  of  sampler  operation 
at  this  barometric  pressure,  repeat  tests 
in  paragraphs  (0(6)  (i),  (ii),  and  (iii)  of 
this  section  under  continuation  of  the 
reduced  barometric  pressure  and 
insolation  exposure. 

(vi)  Activate  the  solar  radiation 
source;  after  at  least  2  houre  (120 
minutes)  of  sampler  operation  following 
the  start  of  insolation  exposure,  subject 
the  sampler  to  a  barometric  pressure 
(actual  or  simulated)  of  £600  mm  Hg 
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while  continuing  the  ituolation 
axposure.  After  at  least  1  hour  (60 
minutes)  of  sampler  operation  at- this 
barometric  pressure,  provide  an 
additional  filter  pressure  drop  of  55  mm 
Hg,  as  specified  in  paragraph  (c)(10)  of 
this  section  and  repeat  tests  in 
paragraphs  (n(6)(i),  and  (iii)  of  thiH 
section  under  continuation  of  the 
reduced  barometric  pressure,  increased 
pressure  drop,  and  insolation  exposure. 
One  or  more  of  the  power  interruptions 
required  in  paragraph  (f)  (6)(vii)  of  this 
section  may  be  used,  if  appropriate,  to 
make  necessary  adjustments  to  the 
sampler  to  effect  the  additional  filter 
pressure  drop.    ' 

(vii)  biterrupt  the  ac  line  electrical 
power  to  the  sample*  for  periods  of  20 
seconds,  40  seconds,  2  minutes,  7 
minutes,  and  20  minutes,  with  not  less 
than  5  minutes  of  electrical  power,  at 
the  voltage  specified  for  the  test, 
between  each  power  interruption. 
Record  the  hour  and  minute  of  each 
power  interruption. 

(7)  After  completing  the  special  tests 
under  paragraph  (f)(6)  of  this  section, 
the  remainder  of  the  24-hour  test  period 
may  be  completed  with  the  test  sampler 
subjected  to  any  barometric  pressure 
within  the  range  specified  in  Table 
E-2  of  this  subpart,  with  or  without  the 
additional  filter  pressure  drop,  and  with 
the  solar  radiation  either  off  or  on. 

(g)  Test  Results.  All  requirements  in 
this  procediue  must  be  passed  in  full  for 
each  of  the  four  24-hour  tests;  no 
provision  is  made  for  additional  trials  to 
compensate  for  failed  tests.  For  each  of 
the  four  24-hour  test  periods,  validate 


the  test  conditions  and  determine  the 
test  results  as  follows: 

(1)  Chamber  temperature  contnl. 
Examine  the  continuous  record  of  the 
chamber  temperature  obtained  in  test 
procedure  paragraph  (f)(5)  of  this 
section  and  verify  that  the  temperature 
met  the  requirements  specified  in  Table 
E-1  of  this  subpart  at  all  times  during 
the  test.  If  not,  the  entire  24-hour  test  is 
not  valid  and  must  be  repeated. 

(2)  Power  line  voHagp.veTiiy  that 
each  of  the  three  power  line  voltage 
measurements  obtained  in  test 
procedure  in  paragraph  (f)(5)  of  this 
section  met  the  Une  voltage 
requirements  specified  in  Table  E-1  of 
this  subpart.  If  not,  the  entire  24-'hour 
test  is  not  valid  and  must  be  repeated. 

(3)  Sample  flow  rate,  (i)  From  the 
continuous  record  of  the  test  sampler 
flow  rate  obtained  firom  the  flow  rate 
meter  in  test  procedure  paragraph  (f)(5) 
of  this  section,  determine  the  average  or 
instantaneous  sampler  flow  rate,  or 
average  flow  rate,  at  intervals  of  not 
more  than  5  minutes  for  the  entire  24- 
hour  sample  period.  Calculate  the 
percent  difference  between  the  sampler 
interval  flow  rate,  in  actual  litere  per 
minute  (L/min),  and  16.67  L/min,  for 
each  interval  in  test  procedures  in 
paragranhs  (f)(6)(i),  (6)(iv),  (6)(v).  and 
(6)(vi)  dnhis  section,  as  follows: 


%  Olfferaac*  > 


IS.  67 


1«.67 


«  100«(1) 


Where  F|  is  the  measured  sampler  flow 
rate  for  interval  I,  In  actual  IVmin. 

(il)  All  calculated  sampler  flow  rate 
percent  difEarencea  must  meet  the 


sample  flow  rate  specification  listed  in 
Table  E-2  of  this  subpart. 

(4)  Sample  flow  rate  regulation,  (i) 
Using  the  sampler  intervid  flow  rates 
obtained  in  paragraph  (gK3)  of  this 
section,  calculate  the  average  samplw 
flow  rate  in  actual  liters  per  minute  for 
the  24-hour  period,  excluding  periods  of 
electrical  power  intemqitian,  as. 


1-1 


(2V 


•v« 


where 


Favc  =average  sampler  flow  rate  over  the 

24-hour  test  period, 
Fi= sampler  flow  rate  for  interval  I 
n  s  number  of  flow  intervals  over  the  24- 
hour  period,  excluding  intervals  of 
no  flow  rate  during  power 
interruptions, 
(ii)  For  each  interval  over  the  24-hour 
period,  calculate  the  diffiarence  between 
the  interval  sampler  flow  rate  and  the 
average  sampler  flow  rate.  The 
difference  between  the  interval  sampler 
flow  rate  and  the  average  sampler  flow 
rate  must  meet  the  flow  rate  regulation 
specification  Hsted  in  Table  E-2  of  this 
subpart  for  all  intervals  during  the  24- 
hour  test  period,  excluding  periods  of 
electrical  power  interruption. 

(5)  Sample  flow  rate  coefficient  of 
variation,  (i)  Using  the  sampler  interval 
flow  rates  determined  in  paragraph 
(g)(3)  of  this  section,  calculate  the 
sampler  flow  rate  coefficient  of 
variation,  CVfio«  as: 


CV 


flew 


'«,     ^ 


i-1  n   1-1 


n-1 


X  1001 


(3) 


Where 

CVbm  -  coefficient  of  variation  of 
sampler  flow  rate,  and  F^e.  Fi,  I, 
and  n  are  as  defined  previously. 

(ii)  The  CVnow  calculated  must  meet 
the  sampler  flow  rate  coefficient  of 
variaticm  specification  listed  in  Table  E- 


2  of  this  subpart  for  each  test.  Also  the 
coefficient  of  variation  reported  by  the 
sampler  at  the  end  of  the  sample  period 
must  agree  with  CVnow  calculated  here 
within  0.5%. 

(6)  Flow  rate  measurement  accuracy. 
(i)(A)  Calculate  the  percent  difference 
between  the  sampler  flow  rate,  in  actual 


liters  per  minute  (L/min),  indicated  by 
the  sampler,  and  the  sampler  flow  rate 
measured  with  the  flow  rate  test  meter 
(paragraph  (c)(3)  of  this  section]  in  test 
procedures  in  paragraphs  (f)  (6)(i), 
(6)(iv),  (6)(v),  and  (6)(vi)  of  this  section, 
for  each  set  of  measurements  as: 


%  Difference  = 


_    '.1 


-  F. 


X  100% 


(4) 


Where 


Fgi  =  sampler  flow  rate  indicated  by  the 
sampler,  in  actual  L/min.,  for 
measurement  set  L 


(B)  All  calculated  sampler  flow  rate 
percent  diffiarences  must  meet  the  flow 


•  * 
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rate  measurwnoit  accuracy  specification  by  the  sampler  at  the  end  of  the  sample  sampler  flow  rate  and  the  average  flow 

listed  in  Table  E-2  of  thifrsuboart.  period  and  calculate  the  percent  rate  determined  in  paragraph  ({)(4)  of 

(ii)(A)  Obtain  the  value  for  tne  average  difference  between  the  reported  average  this  section  as: 
sampler  volumetric  flow  rate  reptHted 


%  Difference  - 


F 
_       s,av 


-  F 


'.^ 


S^   n   100% 


<5) 


Where 

Fi.mc  =  average  sampler  flow  rate 
reported  by  the  sampler. 

(B)  This  calculated  percent  difference 
must  also  meet  the  flow  rate 
measurement  accuracy  specification 
listed  in  Table  E-2  of  this  subpart. 

(7)  Ambient  temperature 
measurement  accuracy,  (i)  Calculate  the 
difieience  between  the  ambient  air 
tfflnperature  indicated  by  the  sampler 
and  the  ambient  (chamber)  air 
temperature  measured  with  the  ambient 
air  temperature  recorder,  paragraph 


(c)(4)  of  this  section,  in  test  procedures 
paragraphs  (f)  (6)(ii).  (6)(iv).  and  (6)(v)  of 
this  section,  as: 

rmMmm.,  '1,-1,  (S) 

Where 

T,  =  ambient  air  temperature  indicated 

by  the  sampler,  'C;  and 
Ta  -  ambient  air  temperature  measured 

-     by  the  test  temperature  instrument, 

■    -C 

(ii)  All  calculated  temperature 
differences  must  meet  the  ambient  air 


temperature  measurement  accuracy 
specification  listed  in  Table  E-2  of  this 
subpart. 

(B)  Ambient  barometric  pressure 
measurement  accuracy,  (i)  Calculate  the 
difference  between  the  ambient 
barometric  pressure  indicated  by  the 
sampler  and  the  ambient  barometric 
pressure  measured  with  the  ambient 
barometric  pressure  meter,  paragraph 
(c)(5)  of  this  secticm,  in  test  procedures 
in  paragraphs  (f)(6)(iii).  (6)(v),  and 
(6)(vi)  of  this  section,  as: 


r. 


«7) 


Where 

Pisambient  barometric  pressure 

indicated  by  the  sampler,  mm  Hg; 
and 
Piii=anibiait  barometric  pressure 
measured  by  the  test  barometric 
pressure  meter,  mm  Hg. 
(ii)  All  calculated  differences  for 
barometric  pressure  must  meet  the 
ambient  barometric  pressure 
measiuement  accuracy  specification 
listed  in  Table  E-2  of  this  subpart. 
(9)(i)  Filtw  temperature  control 
(sampling).  From  the  continuous  record 


of  the  test  sampler  filter  temperature 
obtained  firom  the  filter  temperature 
sensor,  paragraphs  (c)(6)  and  (e)(4)  of 
this  section,  in  test  procedure  in 
paragraph  (f)(5)  of  this  section, 
determine  the  measiued  instantaneous 
or  average  filter  temperature  at  intervals 
of  not  more  than  5  minutes  for  the  entire 
24-hour  sample  period.  From  the 
continuous  record  of  the  ambient  air 
tempwature  obtained  firom  the  ambient 
(chamber)  air  temperature  recorder, 
paragraph  (c)(4)  of  this  section,  in  test 
procedure  paragraph  (f)(5)  of  this 


section,  determine  the  measured 
instantaneous  or  average  ambient 
(chamber)  air  temperature  at  intervtds  of 
not  more  than  5  minutes  for  the  entire 
24-hour  sample  period.  For  each 
interval  over  the  24-hour  period 
(excluding  intervals  during  power 
interruptions),  calculate  the  difference, 
in  *C,  between  the  measured  interval 
filter  temperatiue  and  the  measured 
interval  ambient  temperature  for  the 
corresponding  interval,  as: 


Lfiltwr.  ditt 


^fUt«r 


-    T 


(8) 


(ii)  The  difference  between  the 
interval  filter  temperature  and  the 
intwval  average  ambient  temperature  for 
all  intervals  must  meet  the  filter 
temperature  control  specification  listed 
in  Table  E-2  of  this  subpart,  excluding 
periods  of  electrical  power  interruption. 

(10)  Elapsed  sample  time  accurecy. 
Calculate  the  sample  time  for  the  24- 
hour  sample  period  as  the  difference 
between  the  sample  end  time  and  the 
sample  start  time,  as  recorded  in 
paragraph  (f)(5)  of  this  section,  less  the 
total  time  duration  of  all  power 
interruptions.  The  difiisrence  between 
the  actual  sampler  time  calculated  and 
the  sample  time  reported  by  the  sampler 
at  the  end  of  the  sample  period  must 
meet  the  elapsed  sample  time  accuracy 


specification  listed  in  Table  E-2  of  this 
subpart. 

(11)  Record  of  power  interruptions. 
Verify  that  the  sampler  provides  a  visual 
display  of  the  correct  year,  month,  day- 
of-month,  hour,  and  minute,  within  ±2 
minutes,  of  the  start  of  each  power 
interruption  of  more  than  60  seconds. 

153^    Poel-eampUngfmerteinparalure 


(a)  Overview.  This  procedure  provides 
for  testing  the  temperature  control  of  the 
sample  filter  during  the  post-sampling 
(non-sampling)  mode  following  sample 
collection.  Hie  test  conditions  and 
performance  specifications  are 
summarized  in  Table  E-2  of  this 
subpart.  This  performance  parameter, 
when  tested  or  determined  as  described 


in  this  test  procedure,  must  meet  or 
exceed  the  performance  specification 
given  in  Table  E-2  of  this  subpart  for 
the  associated  PM2.5  method  to  be 
considered  for  designation  as  a 
reference  or  equivalent  method. 

(b)  Technical  Definition.  Post- 
sampling  temperature  control  is  the 
ability  of  a  sampler  to  maintain  the 
temperature  of  the  particulate  matter 
sample  filter  within  the  specified 
deviation  bam  ambient  temperature 
during  the  period  between  the  end  of 
active  sample  collection  of  the  PMzj 
sample  by  the  sampler  until  the  filter  is 
retrieved- fitun  the  sampler  for 
laboratny  analysis. 

(c)  Required  test  equipment.  (1) 
Environmental  chamber  or  other 
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temperatuie-controlled  environment  or 
environments,  capable  of  obtaining  and 
maintaining  the  various  temperatures 
between  -  20  "C  to  +40  "C  as  required 
for  the  test  with  an  accuracy  of  12  "C. 
The  test  environment(s)  must  be  capable 
of  maintaining  temperature  within  the 
specified  limits  continaously  with  the 
additional  heat  load  of  the  operating  test 
sampler  in  the  environment. 
(Henceforth,  where  the  test  procedures 
specify  a  test  or  environmental 
"chamber,"  an  alternative  temp)erature- 
controlled  environmental  area  or  areas 
may  be  substituted,  provided  the 
required  test  temperatures  and  all  other 
test  requirements  are  met  See 
§53.52(0(1)]. 

(2)  Variable  voltage  ac  power 
transformer,  range  100  to  130  Vac,  with 
sufficient  VA  capacity  to  operate  the 
sampler  continuoiisly  undor  test 
conditions. 

(3)  Ambient  air  temperature  recorder, 
range  -  3a"C  to  +50*11;,  certified  accurate 
to  within  0.5  *C  with  a  radiation  error 
of  0.2  "C  or  less  under  a  solar  radiation 
intensity  of  1000  watts/m^,  as  described 
in  RefiBrence  6  in  Appendix  A  of  this 
subpart. 

(4)  Miniature  temperature  sensor, 
capable  of  being  installed  in  the  sampler 
without  introducing  air  leakage  and 
capable  of  measuring  the  sample  air 
temperatiue  within  1  cm  of  the  center 
of  the  filter,  downstream  of  the  filter, 
certified  accnrate  to  within  O-S^C  MIST 
traceable,  with  continuous  (analog) 
recording  capability  or  digital  recording 
at  intervals  of  not  more  than  5  minutes. 

(S^Means,  such  as  a  solar-spectnmi 
lamp  Xix  lamps,  for  generating  or 
simulating  thermal  radiation  in 
approximate  spectral  content  and 
intensity  equivalent  to  solar  insolation 
of  1000  watts/m2,  inside  the 
environmental  chamber. 

(6)  AC  rms  voltmeter,  accurate  to  0.5 
volts. 

(7)  Time  measurement  system, 
accurate  to  10  seconds  per  day. 

(d)  Calibration  of  test  measurement 
instruments.  Submit  documentation 
showing  evidence  of  recent  calibration, 
calibration  accuracy,  and  NIST- 
traceability  (if  required)  of  all 
measurement  instruments  used  for  the 
tests.  Where  an  instrument's 
measurements  are  to  be  recorded  with 
an  analog  recording  device,  the  accuracy 
of  the  entire  instrument-recorder  system 
shall  be  calibrated  or  verified. 

(e)  Test  Setup.  (1)  The  test  sampler 
shall  be  set  up  for  testing  in  the 
temperature-controlled  chamber.  Setup 
of  the  sampler  shall  be  performed  as 
described  in  the  sampler's  operation  or 
instruction  manual  referred  to  in  §  53.4 
(b)(3).  The  sampler  shall  be  installed 


upright  and  set  up  i^  its  normal 
configuration  for  collecting  PMzs 
samples  with  a  filter  installed,  except 
that  the  sample  air  inlet  may  be 
removed,  if  desired. 

(2)  The  sampler  shall  be  provided  ac 
line  power  from  the  variable  voltage  ac 
power  transformer,  which  shall  be  set  to 
provide  power  to  the  sampler  at  a 
voltage  of  105  ±1  volts  ac  (rms)  during 
this  test. 

(3)  The  miniature  temperature  sensor 
shall  be  installed  in  the  test  sampler 
such  that  it  accurately  measures  the 
temperature  of  the  air  1  cm  from  the 
center  of  the  filter  on  the  downstream 
side  of  the  filter. 

(4)  The  solar  radiant  energy  source 
shall  be  installed  in  the  test  chamber 
such  that  the  entire  test  sampler  is 
irradiated  in  a  manner  similar  to  the 
way  it  would  be  irradiated  by  solar 
radiation  if  it  were  located  outdoors  in 
an  open  area  on  a  sunny  day,  with  the 
radiation  arriving  at  an  angle  of  between 
30  and  45  degrees  6t>m  vertical  and 
such  that  the  intensity  of  the  radiation 
received  by  all  sampler  surfiices  that 
receive  direct  radiation  is  not  less  than 
1000  watts/m^  (meesiued  in  a  plane 
perpendicular  to  the  incident  radiation). 
The  incident  radiation  shall  be  oriented 
with  respect  to  the  sampler  such  that 
the  area  of  the  sampler's  ambient 
tonperature  sensor  (or  temperature 
sensor  shield)  receives  direct  radiation 
as  it  would  or  could  during  normal 
outdoor  installation.  Also,  the  sensor 
must  not  be  shielded  bom  the  radiation 
by  a  sampler  part  in  a  way  that  would 
not  occur  at  other  normal  insolation 
angles  or  directions. 

(5)  The  ambient  air  temperature 
recorder  shall  be  installed  in  the  test 
chamber  such  that  it  will  acouately 
measure  the  temperature  of  the  air  in 
the  chamber  without  being  unduly 
affected  by  the  chamber's  air 
temperature  control  system  or  by  the 
radiant  energy  from  the  solar  radiation 
that  may  be  present  inside  the  test 
chamber. 

(f)  Procedure.  (1)  The  test  sampler 
shall  be  tested  during  operation  in  the 
post-sample  collection  operational 
mode  (operation  of  the  sampler  during 
the  period  from  the  end  of  active  sample 
collection  of  the  PM2  3  sample  by  the 
sampler  until  the  filter  is  retrieved  from 
the  sampler  for  laboratory  analysis)  over 
seven  (7)  hours,  following  one  of  the  24- 
hour  tests  described  in  §  53.52.  The  test 
chamber  temperature  shall  be  initially 
set  to  S  -  20  "C,  raised  to  >40  "C,  held 
at  >40  "C  for  one  hour,  then  reduced  to 
5  -  20  "C  during  the  test. 

(2)  Prepare  the  sampler  for  the  test  by 
allowing  the  sampler  to  operate  for  a 
normal  24-hoiu-  sample  collection 


period,  as  directed  in  the  sampler's    ^ 
operation  or  instruction  manual.  If  the  \ 
sampler  has  multiple  (sequential) 
sample  capability,  any  of  the  sequential 
channels  may  be  used  for  the  test; 
however,  if  the  sampler  has  multiple 
filter  holders,  each  filter  holder  must  be 
tested  for  temperature  control. 
Convenient  start  and  stop  times  for  a  24 
±0.1  hour  sample  collection  period  * 
shall  be  set  in  the  sampler  to  effect 
automatic  sampler  operation  for  each 
test  period.  The  active  sample  collection 
period  may  start  at  any  time  of  day  and 
is  not  required  to  start  at  midnight.  Odb 
or  more  of  the  test  periods  associated 
with  test  procedure  set  forth  in  §  53.52 
may  be  used  for  this  test  preparation. 

(3)  At  the  beginning  of  the  7-hour  test 
period,  the  solar  insolation  source,  as 
described  in  paragraphs  (c)(4)  and  (e)(4) 
of  this  section,  shall  be  on,  the  ambient 
(chamber)  temperature  shall  be  s^  to 

S  -  20  "C,  and  the  sampler  power  line 
voltage  shall  be  set  to  105  ±1  volts  ac 
(rms). 

(4)  During  the  7-hour  test  period, 
continuously  record  the  test  chamber  air 
temperature  and  the  filter  temperature, 
as  measured  by  the  test  eqwpment  in 
paragraph  (c)  of  this  section,  either  via 

a  continuous  analog  recording  or  digital 
recording  at  intervals  of  not  more  than 
5  minutes.  Note  and  record  the  actual 
start  and  stop  times  for  the  sample 
period.  The  sampler  power  line  voltage 
shall  be  measured  during  houra  1  and  7 
of  the  test  and  at  any  other  time  during 
the  test  ]>eriod  when  there  is  a 
possibility  that  the  voltage  may  have 
changed. 

(SjDuring  the  first  3  hours  of  the  test, 
the  chamber  air  temperature  shall  be 
increased  such  that  the  chamber  air 
temperature  is  >40  "C  3  hours  after  the 
beginning  of  the  test.  The  chamber  air 
temperature  shall  be  maintained  at  240 
*C  for  one  hour  (until  4  hours  after  the 
begiiming  of  the  test),  than  decreased 
over  the  next  3  houre  of  the  test  such 
that  the  chamber  air  temperature  is 
^-20  X:  at  the  end  of  the  test  (7  houn 
after  the  beginning  of  the  test.  The 
chamber  air  temporature  profile  during 
the  first  and  last  three  hours  of  the  test 
is  unspecified,  provided  the  initial, 
central  hour,  and  final  temperatures  are 
as  specified  in  paragraph  (0(1)  of  this 
section. 

(g)  Test  Results— (1)  Filter 
temperature  control  (post-sampling). 
From  the  continuous  record  of  the  test 
sampler  filter  temperature  obtained 
fixim  the  filter  temperature  sensor, 
paragraphs  (c)(3)  and  (e)(3)  of  this 
section,  determine  the  measurM 
instantaneous  or  average  filter 
temperature  at  intervals  of  not  more 
than  5  minutes  for  the  entire  7-hour  test 
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period.  From  the  oontinuous  record  of 
the  ambient  air  tempeFature  obtained 
from  the  ambient  (chamber)  air 
temperature  recorder,  paragraphs  (c)(4) 
and  (e)(5)  of  this  section,  determine  the 


measured  instantaneous  or  average 
ambioit  (chamber)  air  temperature  at 
the  same  intervals  used  for  filter 
temperature  for  the  entire  7-hour  sample 
period.  For  eadi  interval  over  the  7-hour 


period,  calculate  the  diflierence,  in  "C 
between  the  measured  interval  filter 
temperature  and  the  measured  interval 
ambient  temperature  far  the 
corresponding  interval,  as: 


l^filtv,  4tt 


-  T 


I- 


(2)  The  diffsrence  between  the 
interval  filter  temperature  and  the 
interval  average  ambient  temperature  for 
each  and  all  intervals  must  meet  the 
filter  temperatiue  control  specificatitm 
listed  in  Table  E-2  of  this  mibpart. 
excluding  periods  of  electrical  power 
interruption,  if  any. 

163.84   LMkehecfclMt 

(a)  Overview.  Under  section  7.4.6  of 
Appendix  L  of  part  50  of  this  chapter, 
the  sampler  is  required  to  include  a 
facility — including  components, 
instruments,  operator  controls,  a  Mrritten 
procedure,  and  other  capabilities  as 
necessary — to  allow  the  operator  to 
carry  out  a  leak  test  of  the  sampler  at  a 
field  monitoring  site  without  additional 
equipment.  This  procedure  is  intended 
to  test  the  adequacy  and  effectiveness  of 
the  sampler's  leak  check  facility. 
Because  of  the  variety  of  potential 
sampler  configurations  and  leak  check 
procedures  possible,  some  adaptation  of 
this  procedvue  may  be  necessary  to- 
accommodate  the  specific  sampler 
under  test 

(b)  Technical  definitions,  (1)  External 
leakage  includes  the  total  flow  rate  of 
external  ambient  air  which  enten  the 
sampler  other  than  through  the  sampler 
inlet  and  whidi  passes  through  any  one 
or  more  of  the  impactor,  filter,  or  flow 
rate  measurement  components. 

(2)  Internal  leakage  is  the  total  sample 
air  flow  rate  that  passes  through  the 
filter  holder  assembly  without  passing 
throu^  the  sample  filter. 

[cJRequired  test  equipment. 

(1)  Flow  rate  measurement  device, 
range  70  to  130  mL/min,  2  percent 
certified  acciiracy,  NIST-traceable. 

(2)  Flow  control  device,  capable  of 
providing  a  controlled,  simulated  leak 
flow  rate  of  100  mL/min. 

(3)  Flow  rate  measiuement  adaptor 
(Drawing  L-27,  Appendix  L  of  part  50 
of  this  chapter)  or  equivalent  adaptor  to 
fecilitate  measurement  of  sampler  flow 
rate. 

(4)  A  disk,  such  as  a  sample  filter  that 
is  heavily  loaded  or  a  flow-impervious 
membrane  containing  one  or  more 
pinholes,  which  can  be  installed  into 
the  sampler's  filter  cassette  (either  with 
or  without  a  normal  sample  filter)  and 
which  blocks  the  normal  flow  rate 
through  the  filter  cassette  but  which, 


^tiltmt 


instead,  provides  a  simulated  leak  flow 
rate  through  the  disk  of  not  more  than 
100  mL/min  under  the  conditions 
sfiecified  for  the  leak  check  in  the 
sampler's  leek  check  procedure. 

(d)  Qdibration  of  test  measurement 
instruments.  Submit  documentation 
8ho%ving  evidence  of  recent  calibration, 
calibration  accuracy,  and  NIST- 
traceability  (if  required)  of  all 
measurement  instruments  used  in  the 
tests.  The  accuracy  of  flow  metere  shall 
be  verified  at  the  highest  and  lowest 
pressures  and  temperatures  used  in  the 
tests  and  shall  be  checked  at  zero  and 
one  or  more  non-zero  flow  rates  within 
7  days  of  test  use. 

(ej  Test  setup.  (1)  The  test  sampler 
shall  be  set  up  for  testing  as  described 
in  the  sampler's  operation  or  instruction 
manual  referred  to  in  §  53.4(b)(3).  The 
sampler  shall  be  installed  upright  and 
set  up  in  its  nimnal  configuration  for 
collecting  I^u  samples,  except  that  the 
sample  air  inlet  shall  be  removed  and  a 
device  sudi  as  a  flow  rate  measiirement 
adaptor  shall  be  installed  on  the 
sampler's  downtube. 

(2J  The  flow  rate  control  device  shall 
be  set  up  to  provide  a  constant, 
controlled  flow  rate  of  100  mL/min  into 
the  sampler  downtube  under  the 
conditions  specified  for  the  leak  check 
in  the  sampler's  leak  check  procedure. 

(3)  The  flow  rate  measiuement  device 
shall  be  set  up  to  measure  the  controlled 
flow  rate  of  100  mL/min  into  the 
sampler  downtube  under  the  conditions 
specified  for  the  leak  check  in  the 
sampler's  leak  dieck  procedure. 

(f)  Procedure.  (1)  Iiutall  a  sample 
filter  in  the  test  sampl«r  and  ensure  that 
the  sampler  has  no  internal  or  external 
leaks. 

(2)  Cany  out  both  the  external  and 
intwnal  leak  check  procedure  as 
described  in  the  sampler's  operation/ 
instruction  manual  and  verify  that  both 
leak  checks  indicate  no  significant  leaks 
in  the  test  sampler. 

(3)  Arrange  tne  flow  control  device, 
flow  rate  measurement  device,  and 
other  apparatus  as  necessary  to  provide 
a  simukted  leak  flow  rate  of  100  mL/ 
min  into  the  test  sampler  through  the 
downtube  during  the  specified  external 
leak  check  procedure.  Carry  out  the 
external  le^  check  procedure  as 
described  in  the  sampler's  operation/ 


(9) 


instructitm  manual  but  with  the 
simulated  leak  of  100  mL/min. 

(4)  Install  the  disk  that  simulates  a 
filter-bypass  leak  in  the  filter  cassette 
and  carry  out  the  internal  leak  check 
procedure  as  described  in  the  sampler's 
operation/instruction  manual. 

(^  Test  results.  The  requirements  for 
successful  passage  of  this  test  are: 

(1)  Tliat  tne  leek  check  procedure 
indicates  no  significant  external  or 
internal  leaks  in  the  test  sampler  when 
no  simulated  leaks  are  introduced. 

(2)  That  the  external  leak  check 
procedure  property  identifies  the 
simulated  extenral  leak  of  100  mL/min. 

(3)  That  the  internal  leak  check 
prooediire  properly  identifies  the 
simulated  internal  leak  of  100  mL/min. 

153.56    Row  rale  ci««ff  Met 

(a)  Overview.  This  test  is  intended  to 
verify  that  the  sampler  carries  out  the 
requLred  automatic  sample  flow  rate  cut- 
off function  properly. 

(b)  Tecluucal  definition.  The  flow 
rateknit  off  function  requires  the 
sampler  to  automatically  stop  sample 
flow  and  terminate  the  current  sample 
collection  if  the  sample  flow  rate 
becomes  less  than  the  minimum  flow 
rate  specified  in  Table  E-2  of  this 
subpart  (10  percent  below  the  nominal 
sample  flow  rate)  for  mora  than  60 
seconds  during  a  sample  coUectim 
period. 

(c)  Required  test  equipment  (1)  Flow 
rate  meter,  suitable  for  measuring  the 
sampler  flow  rate  at  the  sampler  inlet  in 
a  closed  system  below  atmospheric 
pressure,  range  10  to  25  actual  L/min.  2 
percoit  certified  accuracy,  NIST- 
traceable,  with  continuous  (analog) 
recording  capabiUty  or  digital  reccnxiing 
at  intervals  of  not  more  than  5  seconds. 
Mass  flow  meter  type  recmnmended; 
however,  note  that  tempmatiue  and 
pressure  corrections  are  generally 
required  to  convert  measured  mass  flow 
rate  to  actual  volimietric  flow  rate. 

(2)  Valve  or  other  means  to  restrict  or 
reduce  the  sample  flow  rate. 

(d)  Calibration  of  test  measurement 
instruments.  Submit  tiooumentetion 
showing  evidence  of  raomt  calibration, 
calibration  accuracy,  and  NIST- 
traceability  of  the  flow  rate  meter  used 
for  this  test.  The  accuracy  of  the  flow 
meter  shall  be  verified  at  the  highest 
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and  lowest  pressiues  used  in  the  tests 
and  shall  be  checked  at  zero  and  one  or 
more  non-zero  flow  rates  within  7  days 
of  test  use.  Where  an  instrument's 
measurements  are  to  be  recorded  with 
an  analog  recording  device,  the  accuracy 
of  the  entire  instrument-recorder  system 
shall  be  calibrated  or  verified. 

(e)  Test  setup.  (1)  The  test  sampler 
shall  be  set  up  for  testing  at  any 
temperature  and  barometric  pressure 
within  the  specified  ranges.  Setup  of  the 
sampler  shall  be  performed  as  described 
in  the  sampler's  operation  or  instruction 
manual  referred  to  in  §  53.4(b)(3).  The 
sampler  shall  be  installed  upright  and 
set  up  in  its  normal  configuration  for 
collecting  PMaj  samples,  except  that  the 
sample  air  inlet  shall  be  removed  to 
permit  measurement  of  the  sampler  flow 
rate  by  the  certified  flow  rate  meter. 

(2)  The  flow  rate  meter  shall  be 
connected  so  as  to  measxire  the  sampler 
flow  rate  at  the  entrance  to  the  sampler 
(i.e.  the  flow  rate  that  would  enter  the 
sampler  inlet  if  the  inlet  had  not  been 
removed). 

(3)  The  valve  or  means  ht  reducing 
sampler  flow  rate  shall  be  installed  such 
that  the  sampler  flow  rate  can  be 
manually  restricted  during  the  test. 

(f)  Procedure.  (1)  Prepare  the  samplw 
for  normal  sample  collection  operation 
as  directed  in  the  sampler's  operation  or 
instruction  manual.  Set  the  sampler  to 
automatically  start  a  normal  24-hour 
samplw  collection  period  at  a 
convenient  time. 

(2)  Continuously  record  the  sampler 
flow  rate  and  the  time  during  the 
sample  period,  with  at  least  5-minute 
resolution  during  the  noomal  operation 
of  the  sampler  and  at  least  S-second 
resolution  during  the  time  period  when 
the  sampler  flow  rate  is  manually 
reduced. 

(3)  After  at  least  1  hour  of  normal 
sampler  operation  at  a  sample  flow  rate 
within  the  specified  flow  rate  range 
specified  in  Table  E-2  of  this  subpart, 
manually  restrict  the  sampler  flow  rate 
such  that  the  sampler  flow  rate  is 
decreased  slowly  over  sevwal  minutes 
to  a  flow  rate  less  than  the  flow  rate  cut 
off  value  specified  in  Table  E-2  of  this 
subpart.  Maintain  this  flow  rate  for  at 
least  2.0  minutes  or  until  the  sampler 
stops  the  sample  flow  automatically. 

(g)  Test  Results.  (1)  Inspect  the 
continuous  record  of  the  sampler  flow 
rate  and  determine  the  time  at  which 
the  sampler  flow  rate  decreases  to  a 
vahie  less  than  the  cut-off  value 
specified  in  Table  E-2  of  this  subpart. 
To  pass  this  test,  the  sampler  must 


automatically  stop  the  sampler  flow  at 
least  30  seconds  but  not  more  than  SO 
seconds  after  the  time  at  which  the 
sampler  flow  rate  was  detwmined  to 
have  decreased  to  a  value  less  than  the 
value  specified  in  Table  E-2  of  this 
subpart. 

if)  Verify  that  the  elapsed  sample 
time  and  average  flow  rate  reported  by 
the  sampler  for  this  test  sampleperiod 
are  accurate  within  2  percent.  The 
sampler  must  provide  the  same 
information  to  the  operator  as  is 
required  following  a  normal  sample 
coUecticm  period,  and  the  information 
reported  in  this  test  must  acciirately 
reflect  the  substantially  shortened 
sample  collection  period  caused  by  the 
automatic  sample  flow  cut  oflf. 

(3)  Verify  that  the  sampler's  required 
"Flow-out-of-spec"  and  the  "Incorrect 
sample  period"  flag  indicatcws  are  set  at 
the  end  of  the  test. 


f83bM   Opsradonai  IMd  pusciaieii  < 

(a)  Overview.  This  test  is  intended  to 
determine  the  operational  precisirai  of 
the  candidate  sampler  during  a 
minimum  of  10  days  of  field  operation, 
using  three  collocated  test  samplers. 
Measurements  of  PMj^  are  made  with 
all  of  the  samplers  and  then  compared 
to  determine  replicate  precision.  This 
procedure  is  applicable  to  both 
reference  and  equivalent  methods.  In 
the  case  of  equivalent  methods^  this  test 
may  be  combined  and  conducted 
concurrently  with  the  comparabilify  test 
fcnr  equivalent  methods  (subpart  C  of 
this  part),  using  three  reference  method 
samplers  collocated  with  three 
candidate  equivalent  method  samplers 
and  meeting  the  applicable  site  and 
other  requirements  of  subpart  C  of  this 
part.    - 

(b)  Technical  definition.  Field 
precision  means  the  standard  deviation 
or  relative  standard  deviation  of  a  set  of 
measurements  obtained  concurrently 
with  three  or  more  collocated  samplers 
in  actual  ambient  air  field  operation. 

(c)  Test  site.  Any  outdoor  test  site 
having  PM2J  concentrations  that  are 
reasonably  uniform  over  the  test  area 
and  that  meet  the  minimum  level 
requirement  of  §  53.56(g)  is  acceptable 
for  this  test 

(d)  Required  facilities  and  equipment. 
An  appropriate  test  site  and  suitable 
electrical  power  to  accommodate  three 
test  samplers. 

(e)  Test  setup.  (1)  Three  identical  test 
samplers  shall  be  installed  at  the  test 
site  in  their  normal  configuration  for 
collecting  PM2J  samples  in  accordance 


with  the  instructions  in  the  associated 
manual  referred  to  in  $  53.4(b)(3)  and  in 
accordance  with  applicable 
supplemental  guidance  provided  in 
Reference  3  in  Appendix  A  of  this 
subpart  The  test  sampler  inlet  openings 
shaU  be  located  at  the  same  height 
above  ground  and  between  2  and  4 
meters  apart  horizontally.  The  samplers 
shall  be  arranged  or  oriented  in  a 
manner  that  will  minimize  spatial  and 
wind  directional  effiscts  on  sample 
collection  of  one  sampler  on  the  other 
samplers. 

(2)  Each  test  sampler  shall  be  leak 
diecked,  calibrated,  and  set  up  for 
normal  operation  in  accordance  with 
the  instliiction  manual  and  with  any 
applicable  supplemental  guidance 
provided  in  Rafiarenoe  3  in  Appendix  A 
ofthissupbart. 

(f)  Test  procedure.  (1)  Install  a 
specified  filter  in  each  sampler  and 
otherwise  prepare  each  sampler  for 
normal  sample  collection.  Set  identical 
sample  collection  start  and  stop  times 
for  each  sampler. 

(2)  Collect  either  a  24-hour  or  a  48- 
hour  atmospheric  PM23  sample 
simultaneously  with  each  of  the  three 
test  samplers. 

(3)  Determine  the  measiuvd  FMz^ 
mass  concentration  for  each  sample  in 
accordance  with  the  |Hocedures 
prescribed  for  the  candidate  method  in 
the  associated  manual  refiarred  to  in 

§  53.4(b)(3)  and  in  accordance  with 
supplemental  guidance  in  Reference  3 
in  Appendix  A  of  this  subpart. 

(4)  Repeat  this  procedure  to  obtain  a 
total  of  10  sets  of  24-hour  or  48-hour 
PM2J  measurements  over  10  test 
periods. 

(g)  Calculations.  (1)  Record  the  PM2J 
concentration  for  eech  test  sampler  for 
each  test  day  as  Qj,  where  I  is  the 
sampler  number  (1=1,2,3)  and  j  is  the 
test  day  (j=1.2. . . .  10). 

(2)  For  each  test  day,  calculate  and 
record  the  average  of  the  three  measured 
PtAxs  concentrations  as  Cj  where  j  is  the 
test  day: 


'^'I'P-* 


(10) 


If  Cj<lO  |ig/m'  for  any  test  day,  data 
firom  that  test  day  are  unacceptable  and 
an  additional  sample  collection  set  must 
be  performed  to  replace  the 
unacceptable  data. 

(3)  Calculate  and  record  the  precision 
for  each  of  the  10  test  days  as: 
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h' 


t<^-hP^: 


(11) 


if  Cj  is  below  40  ^m^  for  24-hour 
measurements  or  below  30  ^g/m^  for  4A-       ^ 


-i- 


RPj   =  100%   X 


1«X  3     i-i       '•» 


(12) 


if  Cj  is  above  40  Mg/m3  for  24-hour 
measurements  or  above  30  fig/m^  for  48- 
hour'measurements. 

(h)  Test  results.  The  candidate 
method  passes  the  precision  test  if  all  10 
Pj  or  RPj  values  meet  the  specificaticHis 
in  Table  E-2  of  this  subpart. 

{SSiST   Aerosol  transport  test  for  ctaas  I 


(a)  Overview.  This  test  is  intended  to 
verify  adequate  aerosol  transport 
through  any  air  flow  splitting 
components  that  may  be  used  in  a  Class 
I  candidate  equivalent  method  sampler 
to  achieve  sequential  sampling 
capability,  lliis  test  is  applicable  to  all 
Class  I  candidate  samplers  in  which  t|ie 
aerosol  flow  path  (the  flow  of  air 
upstream  of  filtration)  differs  from  that 
specified  for  reference  method  samplers 
as  set  forth  in  Drawings  L-18  and  L-24 
of  Appendix  L  to  part  50  of  this  diapter. 
This  test  does  not  apply  to  candidate 
Class  I  equivalent  method  samplers  in 
which  each  channel  consists  of  a 
separate  inlet,  impactor,  and  filter 
holder  of  the  exact  same  internal 
geometry  as  specified  for  the  reference 
method  sampler.  The  test  requirements 
and  performance  specifications  for  this 
test  are  summarized  in  Table  E— 1  of  this 
subpart. 

(b)  Technical  Definitions.  (1)  Aerosol 
transport  is  the  percentage  of  the 
laboratory  challenge  aerosol  which 
penetrates  to  the  active  sample  filter  of 
the  candidate  Class  I  sampler. 

(2)  The  active  sample  filter  is  the 
exclusive  filter  through  which  air  is 
flowing  during  performance  of  this  test. 

(3)  A  no-flow  filter  is  a  sample  filter 
through  which  no  air  is  flowing  during 
performance  of  this  test. 

(4)  A  channel  is  a  flow  path  that  the 
aerosol  make  take,  only  one  of  which 
may  be  active  at  a  time. 


(5)  An  added  component  is  any 
physical  xjart  of  the  sampler  which  is 
difliBrent  from  that  specified  for  the 
reference  method  sampler  and  which 
allows  or  causes  the  aerosol  to  be  routed 
to  a  different  channel. 

(c)  Required  facilities  and  test 
equipment.  (1)  Aerosol  generation 
system,  as  specified  in  §  53.64(c)(1). 

(2)  Aerosol  delivery  system,  as 
specified  in  §  53.64(c)(2). 

(3)  Particle  size  verification 
equipment,  as  specified  in  §  53.64(c)(3). 

(4)  Fluorometer,  as  specified  in 
§  53.64(c)(4). 

(5)  Candidate  sampler,  with  the  inlet 
and  impactor  or  impactors  removed, 
and  with  all  internal  surfaces  of  added 
components  electroless  nickel  coated  as 
spedfied  in  §  53.64(d)(5) 

(d)  Calibration  of  test  measurement 
instruments.  Submit  documentation 
showing  evidence  of  recent  calibration, 
calibration  accuracy,  and  NIST- 
traceability  (if  required)  of  all 
measurement  instruments  used  for  the 
tests.  Where  an  instrument's 
measurements  are  to  be  recorded  with 
an  analog  recording  device,  the  accuracy 
of  the  entire  instrument-recorder  system 
shall  be  calibrated  or  verified. 

(e)  Test  setup.  M)  The  candidate 
sampler,  vnth  its  inlet  and  impactor(s) 
removed,  shall  be  installed  in  the 
particle  delivery  system  so  that  the  test 
aerosol  is  introduced  at  the  top  of  the 
downtube  that  connects  to  the  exit 
adaptor  of  the  inlet.  If  the  candidate 
sampler  has  a  separate  impactor  for  each 
chaimel,  then  for  this  test  the  filter 
holder  assemblies  must  be  connected  to 
the  physical  location  on  the  sampler 
where  the  impactors  would  normally 
connect.  * 

(2)  Filters  that  are  appropriate  for  use 
with  fluorometric  methods  (e.g.,  glass 
fiber)  shall  be  used  for  particle 
collection  for  these  tests. 


(f)  Procedure.  (1)  All  sur&ces  of  the 
added  component(8)  which  come  in 
contact  with  the  aerosol  flow  shall  be 
thoroughly  washed  with  0.01  N  NaOH 
and  then  dried. 

(2)  Generate  aerosol  composed  of 
oleic  add  with  a  uranine  fluorometric 
tag  of  4  ^m  ±0.25  fua  using  a  vibrating 
orifice  aerosol  generator  according  to 
procedures  specified  in  §  53.61(g). 
Check  for  the  presence  of  satellites  and 
adjust  the  generator  to  minimize  their 
production.  Calculate  the  aerodynamic 
particle  size  using  the  operating 
parameters  of  the  vibrating  orifice 
aerosol  generator  and  record.  The 
calculated  aerodynamic  diameter  must 
be  within  0.25  pm  of  4  ^m. 

(3)  Verify  the  particle  size  according 
to  procedures  specified  in 
§53.62(d)(4)(i). 

(4)  Collect  partides  on  filters  for  a 
time  period  such  that  the  relative  oror 
of  the  measured  fluorometric 
concentration  in  the  active  filter  is  less 
than  5  percent.  « 

(5)  Determine  the  quantity  of  material 
collected  on  the  active  filter  using  a 
calibrated  fluorometer.  Record  the  mass 
of  fluorometric  material  for  the  active 
filter  as  Mactive(i)  where  I  =  active 
channel  number. 

(6)  Determine  the  quantity  of  material 
collected  on  the  no-flow  filters)  using  a 
calibrated  fluorometer.  Record  the  mass 
of  fluorometric  material  on  each  no-flow 
filter  as  Mao-now<ij)  where  I  =  active 
channel  number  and  j  =  no-flow  filter 
number. 

(7)  Wash  the  surfaces  of  the  added 
component(s)  whidi  contact  the  aerosol 
flow  Mrith  O.OIN  NaOH  and  determine 
the  quantity  of  material  collected  using 
a  calibrated  fluorometer.  Record  the 
mass  of  fluorometric  material  collected 
in  the  wash  as  M«ak(i>>  where  I  = 
repUcate  number. 
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(8)  Calculate  and  record  the  aerosol                                 -  ..    .  i;.; ..;  '.^            ^.      .    , .  .  -, 

tmmtport  as:                                                                            ''          "  "^     ':-<",-   ■    -'  '  ■ 

(13) 

"•ctirad)          "M*ft(i)          ^L^  "no  flew  a  j) 

when  I  =  active  channel  number  and      making  each  channel  in  turn  the  ^'             aerosol  transport  test  if  the  specification 
j  s  H0-flow  filter  number.                           exclusive  active  channel.                            in  Table  E-1  of  this  subpart  is  met  for 

(9)  Repeat  paragraphs  (f)  (1)  through           (g)  Evaluation  of  test  results.  The             each  channel. 
(6)  of  this  section  for  each  channel,             candidate  Class  I  sampler  passes  the 

Tables  to  Subpart  E  of  Part  93   ' 

Table  E-1— Test  CoNorrioNS  FOR  §53.52  Comprehensive  24-HouR  Tests 

24-hour  test  number 

Power  Line 
voRage 

Initial  tem- 
perature 
DegC, 

Hours  1-8 

Final  tem- 
perature, 
Deg.C, 
Hours  22- 
24 

1      ....          ...»    - 

?                    •              ,         .   „,,,,,,„,„, , „ 

105  ±1 
125  ±1 

-125  ±1 

106  ±1 

•s-20.0 
15.0  ±2.0 
<!40.0 
15.0  ±2.0 

15.0  ±2.0 
^0.0 

3.. . ..».-- - 

4    ...; „ -...^ .:: 

15.0  ±2.0 
S-20.0 

BNJJMOOOCMW-SO-P                                                                                                                                                      .^.       . 

'       '    '^.                                 ..   '. 

*                                                                                                                                                                                                                                                                                                                                                                       '■'■*'.-'  i         -  ■ 

<.                   •                                 .  ■    .    v     > :     .,,--■'-.-. 

0                                                                                                                                                                   ..." 

:     -     '                >  " 

• 

Federal  Register  /  Vol.  61,  No.  241  /  Friday.  December  13,  1996  /  Proposed  Rules 


65823 


Table  E-2— Summary  of  test  requirembits  for  refb^ence  and  Class  I  equivalent 

METHODS  FOR  T 


noce* 
dura 

PMrffOfTIMflCS 

T.SI  ro...lllon. 

Pwt60, 

tsxzsj- 

Sample  flow  rate 

i53.52 

16.07  ±  5% 
actual  L/min 

a)  specified  filter 

b)  embient  temp  -20  to 
+40*C 

c)  berometric  pressure: 
600-  730  mm  Hg 

d)  addMonal  filter 
preseura 

drop:  55  mm  Hg 

e)  Ine  voltege: 
106-125  Vac 

Sec.  7.4.1. 
Sec.  7.4.2. 

Sample  flow  rats 
regulation 

153.52 

Ave.  vokmtetiic 
flow  rate  ±  5% 

Sec.  7.4.3 

Sample  flow  rate 

coeffidentof 

variation 

i53.62 

CV«^4%max 

Sec.  7.4.3 

Flow  rata  and 
averaQa  flow  rate 
meeaurament 
accuracy 

153.52 

Accuracy:  ±  2% 

Sec.  7.4.5 

Ambient  air  tamper- 
accuracy 

153.52. 

Accuracy:  jt  2*C 

range:  -20  to  •f40*C 

Sec.  7.4.8 

MiNNem  Daromeinc 
preasura  meaiure 

153.52 

Accuracy: 
±  lOmmHg 

ambient  praaaura  range: 
600  to  800  mm  Hg 

Sec.  7.4.9 

niter  temperature 
control  (aampling) 

153.52 

T«.  s3  *C  above 

ambient 

temperature 

range:   -20  to  •t-40*C 

Sec. 
7.4.10 

Bepeed  sample  time 
eccuracy 

153.52 

±  1  min 

typicel  sempler  operation, 
including  various  power   . 
intarrupBora. 

See. 
7.4.13 

FMer  temperature 
control  (poet 
sempHnQ) 

i53.53 

T   1^    i3  *C  above 

ambient 

temperetura 

amt)ient  temperetura 
range:   -20  to  ■♦•40'C 

Sec. 
7.4.10 

Semple  flow  rate 
cutoff 

i53.55 

Flow  rate  cut-off  rf 
flow  rate  daviatea 
morettian  10  % 
from  the  apeeified 
nominal  flow  rate 
for  >  60  seconds 

Nominal 

Sec.  7.4.4. 

Sampler  leak  check 
facility 

S53.54 

External  leakage: 
100  mUmin,  max 

Internal  leakage: 
100  mL/mm,  max 

a)  ControHed  leak  flow 
rate  of  lOOmLymin 

b)  additional  filter 
pressure 

drop  of  55  mm  Hg 
Filtw  Mocked,  with  leak 

flow  rate  of  100 
mLAnin 

Sec.  7.4.6 

rl6IQ  rTBCISKHi 

i53.56 

<  40 /ig/m*  (24-hr) 
or30/ig/m*(48-hr): 

Std.  dev.<2in/m^ 
>  40  pg/lm3  (24-hr) 
or30pg/m*(48-hr): 

CV  <  5% 

3  collocated  samplers  at  1 
site  for  at  least  10  days; 
baaed  on  leveis  >10 
Ml/m3 

Sec.  5.1 

the  following  requirement  IS  APPUCASLE  TO  CLASS  1  CANDIDATE  EQUIVALBIT               1 
METHODS                                                                                                                                                   1 

Aeroeol  Tranaport 

f53.57 

Aeroeol  transport 
must  be  >  98%  for 
aildiannels 

Determine  aerosol 
tranaport  through  any 
new  components  added 
to  the  reference  method 
befora  the  fRter  for  each 
cnonnM. 

'?  ¥i      '"'  '^■--^■.T  • 
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FifBraBtoSobpaKt]^ 
DESIGNATION  TESTING  CHECKLIST 


Audilee 


Auditor  signature 


Coovliance  Status:           Y  » Yes      N  «  No     NA  »  Not  applkiUe/Not  available                                           | 

Verified  by  nred  OtMcnradiai  of  PntccM 
erorDocumcatedErideMc:  P>rfnrMfi, 
Desipi  or  AppMcatioa  Spec. 

4$CnFmt539r4»CnFimt5»,AmJ. 

.    ■     ?  - 
VcriflcalioB  Comments 
(Inchides  documentation  of  wbo.  irtutt. 
where,  when,  a4qf) 
(Doc.  f .  Rev.  #.  Rev.  Date) 

Y 

N 

NA 

PERFORMANCE  SPEC/TBST 

Sampk  flow  rate  coefiBctent  of  variatioo 
(153.52)  (L  7.4.3) 

■         -  ■'  ■ 

■.•--.. 

(153.52)  (L  7.4.10) 

-~        .         .    . 

riapwio  Mmpie  tune  accural 
(153.52)  (L  7.4.13) 

-  •  -  .  ■ 

ruler  lenipeiature  cuoirui  (post  sanpuog; 
(853.53)  (L  7.4.10) 

APPUCAHON  SFECyiEffT 

Meets  All  ^ip.  L  Requirements  (53  subpait 
A.  853.2(a)(3))  (53  subpait  E.  853.51(b)) 

■  •           . 

Filler  Wei^bing  (1/-8) 

'  .'.     '-  ,         .'    ^' 

Fidd  SttDi^ing  Procedure  (L-10) 

• 

DESIGN  SPEC./ TEST 

- 

FUter  ( L^)  • 

Range  of  Operatiooal  Conditions  (L-7.4.7) 

THE  FOLLOWING  REQUIREMENTS  APPLY  ONLY  It)  ClJiSS  I CANMDATE  EQIJIVALENT  S^^             | 

PERFORMANCE  SPEC.  TEST(COrn^D.) 

A  .       ..1  *■*                          /ffCI    C*f\ 

Aerosol  Transport  (853.57) 

Figure  E-1   Designation  testing  checklist 
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PRODUCT  MANUFACTURING  CHECKLIST 


Auditee                                       Auditor  signature                                     Date 

CompUaace  Status:           Y  -  Yet      N  -  No      NA  «  Not  ^iplk»ble/Not  cvaiUbk                                          ^ 

VcriBed  by  Db«ct  Obacrralion  of  Proccai 
Dcaipi  or  AppHcadon  Spec 

(Inchides  docainentation  of  who.  what. 

Y 

N 

NA 

PERFORMANCE  SPEC/TEST 

/ 

AssemUed  operatiooal  performance 
(Bum-in  test) 

Sample  flow  rate  ($53.52) 
(L  7.4.  l.L  7.4.2) 

- 

Sample  flow  rate  legulatioa 
(J53.52)(L  7.4.3) 

- 
■ 

Flow  rate  and  avenge  flow  rate  measoremeat 
accuracy  ($53.52)  (L  7.4.5) 

accuracy  ($53.52)  (L  7.4.8) 

Ambient  barometnc  pressure  mcMurcmcBt 
accuracy  ($53.52)  (L  7.4.9)    . 

Sami^  flow  rale  cut-off 
($53.55)  (L  7.4.4) 

' 

Sample  air  padi  leakafe 
($53.54  (L7.4.«) 

\, 

* 

appucahon  sPEC/im 

Operatkmal /Instiucdonal  manual  (L-7.4.18) 

,       .. 

DESIGN  SPEC^  TEST 

bnpacior  (jet  width) 
(L-7.3.3;  53.51(c)(2)) 

Surftce  finish  ( L-7.3.7;  53.51(c)a)) 

Figure  E-2       Prcxiuct  manufacturing  checklist 
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Candklate 


nple 

N 

\/aeuum 

.  ...  ..1 

Impador 

Flow 
Meter 

Gauge 

''v 

1 

' 

Vacuum 
1 — J  Regulator 

Sample 
FlfM- 

BufliBr 
Chambei 

■  u 

> 
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iraei 

r 

Fk¥i 
Meter 

V 

Vacuum 
Pump 

♦ 

Vacuum 
Pump 

- 

■; 

•"■   _~^r  . 

/..• 
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Figure  E-3   Suggeetad  tost  configuration  for 
•isulating  r«duc«d  baroaatric  prassura  for  tbm 
coBprehansiva  test  procadura  (S53.52) 
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Appendbi  A  to  Subpart  E  o(  Part  5»— 


1.  "Quality  lystHna— Model  fior  quality 
■tsutance  in  dsaign,  dovelopmant, 
production,  installatioD  and  •arvidng." 
ISO9001.  July  1994.  Available  from  American 
Society  fcH^  C^iality  Control,  611  Bast 
Wisconsin  Avenue,  Milwaukee,  WI  S3202j 

2.  "Amencan  National  Standard — 
Specifications  and  Guidelines  for  Quality 
Systems  tor  Environmental  Data  Collection 
and  Environmental  Technology  Programs." 
ANSI/ASQC  E4-1994.  January  1995. 
Available  from  American  Society  for  Quality 
Control,  611  East  Wisconsin  Avenue, 
Milwaukee,  WI  53202. 

3.  Quality  Assurance  Handbook  fiv  Air 
Pollution  Measurement  Systems,  Volume  II, 
Ambient  Air  Specific  Mediods  (Interim 
Edition),  sectitm  2.12.  EPA/60(l/R-e4/038b, 
April  1994.  Available  bam  CERI,  ORD 
Publications,  U.S.  Environmental  Protection 
Agency,  26  West  Martin  Luther  King  Drive, 
Cincinnati.  Ohio  45268.  (Section  2.12  is 
currently  under  develoiunent  and  will  not  be 
available  from  the  previous  address  until  it 
is  published  as  an  addition  to  EPA/600/R- 
94/038b.  Prepublication  draft  copies  of 
section  2.12  will  be  available  from 
Department  E  (MD-77B),  U.S.  EPA.  Research 
Triangle  Park.  >}C  27711  or  from  the  contact 
identified  at  the  beginning  of  this  proposed 
rule]. 

4.  Military  standard  specification  (miL 
spec)  862SF,  Type  D,  Class  1  as  listed  in 
Department  of  Defense  Index  of 
Specifications  and  Standards  (DCH)ISS). 
available  from  DODSSP-Customer  Service, 
Standardization  Documents  Order  Desk,  700 
Robbins  Avenue,  Building  4D,  Philadelphia, 
PA  1911-5094. 

5.  "Guidance  for  the  Use  and  Application 
of  Designation  Testing  and  Sampler 
Manufecturing  Checklists,  as  Required  under 
40  CFR  53.51"  U.S.  EPA  Publication  No.  (To 
be  prepared.] 

6.  QiMlity  Assurance  Handbook  for  Air 
Pollution  Measurement  Systems,  Volume  IV: 
Metetnological  Meesurements.  Revised 
March,  1995.  EPA-600/R-94-038d.  Available 
from  U.S.  EPA.  ORD  Publications  Office, 
Center  for  Environmental  Research 
Iniiarmation  (CERI),  26  West  Martin  Luther 
King  Drive,  Cincinnati,  Ohio  45268-1072 
(513-569-7562). 

5.  Subpart  F  is  added  to  read  as 
follows: 

Subpart  P—ProcedurM  for  Tasling 
PiftmiMfioa  CtMradafMles  of  CtaasI 
Bi|iiiWNni  HMQioiiv  rar  i  mu 

Sec 

53.60  General  previsions. 

53.61  Test  conditions  for  PMu  reference 
method  equivalency. 

53.62  Test  procedures:  Pull  wind  tunnel  test 

53.63  Test  procedures:  Wind  tunnel  inlet 
aspiration  test. 

53.64  Test  procedures:  Static  fragtionator 
test 

53.65  Test  procedureK  i .netting  test 

53.66  Test  procedures:  Volatility  test 


Tables  to  Subpart  F  of  Part  53 
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Appendix  A  to  Subpart  F  of  Part  53— 
References 

Subpart  F— Proceduraa  for  Teating 
Parfonnanca  Characteriatica  of  Claaa  II 
Equivalent  Methoda  for  PM^ 

(a)  This  subpart  sets  forth  the  specific 
reqidrements  that  a  PMu  sampler 
associated  with  a  candidate  Class  II 
equivalent  method  must  meet  to  be 
designated  as  an  equivalent  method  for 
PM2.3.  This  subpart  also  sets  forth  the 
expUdt  test  procedures  that  must  be 
carried  out  and  the  test  results, 
evidence,  documentation,  and  other 
materials  that  must  be  provided  to  EPA 
to  demonstrate  that  a  sampler  meets  all 
specified  requirements  for  designation 
as  an  equivalent  method. 

(b)  A  candidate  method  described  in 
an  application  for  a  reCsrence  or 
equivalent  method  application 
submitted  under  $  53.4  shall  be 
determined  by  the  EPA  to  be  a  Class  II 
candidate  equivalent  method  on  the 
basis  of  the  definition  of  a  Class  II 
equivalent  method  given  in  §  53.1. 

(c)  Any  sampler  associated  with  a 
Class  n  candidate  equivalent  method 
[Class  n  sampler)  must  meet  all 
requirements  for  reference  method 
samplers  or  Class  I  equivalent  method 
samplers  specified  in  subpart  E  of  this 
part,  as  appropriate.  In  addition,  a  Class 
n  samplw  must  meet  the  additional 
requirements  as  specified  in  $  53.60(d) 
of  this  part. 

(d)  &ccept  as  provided  in  paragraph 
(d)  (1),  (2)  and  (3)  of  this  section,  all 
Class  n  samplers  are  subject  to  the 
additional  tests  and  performance 
requirements  specified  in  §  53.62  (full 
vtrind  tunnel  test),  §  53.65  (loading  test), 
and  §  53.66  (volatility  test).  Alternative 


tests  and  perf(»manoe  requirements,  as 
described  in  paragraphs  (d)  (1),  (2).  and 
(3)  of  this  Section,  are  opticuially 
avail^le  for  certain  Class  II  samplers 
which  meet  the  requirements  tot 
refisrence  method  or  Class  I  samplers 
given  in  Appendix  L  of  part  50  of  this 
chapter  and  in  Subpart  E  of  this  part, 
except  for  specific  deviations  of  the 
inlet,  firactionatar,  at  filter.  These 
requirements  and  ^  exertions  in 
paragraphs  (d)  (1),  (2),  and  (3)  of  this 
section  are  stunmarized  in  the  flowchart 
givm  in  Figure  F-1  of  this  subpart. 

(1)  Inlet  oevjotian.  A  sampler  \^ch 
has  been  determined  to  be  a  Class  II 
sampler  (rather  than  a  refisrence  method 
or  class  II  sample^  solely  because  the 
design  or  construction  of  its  inlet 
deviates  fiom  the  design  or  construction 
of  the  inlet  specified  in  Appendix  L  for 
reference  method  samplers  shall  not  be 
subject  to  the  requirements  of  §  53.62 
(full  wind  tunnel  test),  provided  that  it 
meets  all  requirements  of  §  53.63  (inlet 
aspiration  test),  $  53.65  (loading  test), 
and  $  53.66  (volatility  test). 

(2)  FracUonator  deviation.  A  sampler 
which  has  been  determined  to  be  a  Class 
n  sampler  solely  because  the  design  or 
constructitm  of  its  particle  size 
fractionator  deviates  significantly  from 
the  design  or  construction  of  the  particle 
size  fractionator  specified  in  40  CFR 
part  50,  Appendix  L  for  reference 
method  samplers  shaU  not  be  subject  to 
the  reqtiirements  of  S  53.62  (full  wind 
tunnel  test),  provided  that  it  meets  all 
requirements  of  §  53.64  (static 
fractionator  test),  §  53.65  (loading  test), 
and  §  53.66  (volatility  test). 

(3)  Filter  size  deriation.  A  sampler 
w^ch  has  been  detennined  to  be  a  Class 
n  sampler  solely  because  the  size  of  its 
sample  collection  filter  deviates  from  . 
the  sampler  filter  dze  specified  in 
Appendix  L  for  reference  method 
samplers  shall  not  be  subject  to  the 
requirements  of  §  53.62  (full  wind 
tunnel  test)  nor  $  53.65  (loading  test), 
provided  it  meets  all  requiranents  of 

§  53.66  (volatility  test). 

(e)  The  test  specifications  and 
acceptance  criteria-for  each  test  are 
summarized  in  Table  F-1  of  this 
subpart.  The  candidate  sampler  must 
demonstrate  performance  that  meets  the 
aocepta&ce  criteria  for  each  applicable 
test  to  be  designated  as  an  equivalent  .^ 
method. 

(0  Overview  of  various  test  procedures 
for  Class  U  samplers.  (1)  Full  wind 
tunnel  test.  This  test  procedure  is 
designed  to  ensure  that  the  candidate 
sampler's  aspiration  of  an  ambient 
aerosol  and  penetration  of  the  sub  2.5- 
micron  fraction  to  its  sample  filter  will 
be  comparable  to  that  of  a  refBrsnoe 
method  sampler.  The  test  ccmditions  are 
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summarized  in  Table  F-2  of  this  subpart 
(under  the  heading,  "Full  Wind  Tunnel 
Test'),  and  the  candidate  sampler  must 
meat  the  acceptance  criteria  specified  in 
Table  F-1  of  Uiis  subpart 

(2)  Wind  tunnel  inlet  test.  Tlie  wind 
tunnel  inlet  aspiration  test  challenges 
the  candidate  sampler  ¥«rith  a 
moDodisperse  aerosol  that  is  specified 
in  Table  F-2  of  this  subpart  (under  the 
heading.  "Mlet  Aspiration  Test').  The    . 
aerosol  is  introduosd  into  a  %vind  tunnel 
eovironment.  and  the  aspiration  of  the 
candidate  sampler  is  compared  with 
that  of  the  reference  method  sampler  at 
wind  speeds  of  2  km/hr  and  24  km/hr. 
The  acceptance  criteria  presented  in 
Table  F-1  of  this  subpart  is  based  oq  the 
relative  aspiration  between  the 
candidate  sampler  and  federal  refsrenoe 
method  sampler. 

(3)  Static  2.5-miaon  fmctionator  test. 
The  static  2.5-micron  fractionate  test 
determines  the  effectiveness  of  the 
candidate  fractionator  under  static 
conditions  for  aerosols  of  the  size  and 

X specified  in  Table  F-2  of  this 
art  (imder  the  heading,  "Static 
Fractionator  Test').  The  candidate 
sampler  must  meet  the  acceptance 
critOTia  presented  in  Table  F-1  of  this 
subpart. 

(4)  Loading  test,  (i)  The  loading  test  is 
used  to  ensure  that  the  performance  of 
a  candidate  sampler  is  not  significantly 
affected  by  the  amoimt  of  material 
deposited  on  its  interior  surfaces 
between  periodic  cleaning.  This  test  is 
divided  into  two  distinct  experiments: 

(A)  A  mandatory  demons^tion  of  no 
significant  performance  shift  over  a  24- 
hour  time  period;  and 

(B)  An  optional  demonstration  of  no 
significant  performance  shift  over  an 
extended  time  period  for  approval  of  a 
rleaning  interval  ereater  than  24  hours. 

(ii)  In  the  initiar evaluation,  the 
candidate  sampler  is  operated  in  test 
environment  equivalent  to  sampling  150 
Mg/m3  coarse  mode  aerosol  over  a  24- 
hour  time  period.  The  candidate's 
performance  must  then  be  evaluated  by 
§53.62  (full  wind  ttmnel  evaluation) 
with  the  exception  being  a  modification 
to  the  fractionator  alone,  in  which  case 
the  performance  may  be  optionally 
evaluated  by  §  53.64  (static  fractionator 
test).  If  the  results  of  the  appropriate  test 
meet  the  criteria  presented  in  Table  Fl 
of  this  subpart,  then  the  candidate 
sampler  passes  the  loading  test  under 
the  condition  that  it  be  cleaned  ailer 
each  24-hour  use. 

(iii)  An  extended  loading  test  may  be 
performed  to  gain  approval  of  a  longer 
time  period  between  periodic  cleaning ' 
of  the  fractionator.  In  this  extended 
loading  test,  the  candidate  sampler  is 
loaded  writh  a  mass  equivalent  to 


operating  the  unit  in  an  environment  of 
150  Mg/m^  coarse  mode  aerosol  over  the 
time  period  proposed  by  the 
manufacturer  between  cleaning. 
.  Reevaluation  of  the  expected  mass 
coUacted  is  performed  via  the  wind 
tunnel  test  or  the  static  2.5-micTon 
fractionator  test,  depending  upon  which 
test  was  used  for  the  initial  equation. 
If  the  results  meet  the  criteria  presented 
in  Table  F-1  of  this  subpart,  then  the 
candidate  sampler  passes  the  loading 
test  imder  the  condition  that  it  be 
cleaned  at  least  as  often  as  the  proposed 
cleaning  fraquency. 

(5)  VolaOmy  test.  The  volatility  test 
challenges  the  candidate  sampler  with  a 
polydisperse,  semi-volatile  liquid 
aerosol  This  aerosol  is  simultaneously 
sampled  by  the  candidate  method 
sampler  and  a  reference  method  sampler 
for  a  specified  time  period.  Clean  air  is 
then  pyassed  through  the  samplers  for  an 
additional  time  period.  The  filters  are 
then  reweighed  to  determine  residual 
mass  of  the  collected  aerosol.  The 
candidate  sampler  passes  the  volatility 
test  if  the  candidate  method  meets  the 
specifications  presented  in  Table  F-1  of 
this  subpart. 

(g)  Test  data.  All  test  data  and  other 
docimientation  obtained  from  or 
pertinent  to  these  tests  shall  be 
identified,  dated,  signed  by  the  analyst 
performing  the  test,  and  submitted  to 
EPA  as  part  of  the  equivalent  method 
application.  Schematic  drawings  of  each 
particle  delivery  system  and  other 
information  showing  complete 
procedural  details  of  the  test  ': 

atmosphere  generation,  verification,  and 
delivery  techniques  for  each  test 
performed  shall  be  submitted  to  EPA. 
All  pertinent  calculations  shall  be 
clearly  presented.  In  addition, 
manufactxirers  are  required  to  complete 
and  submit  the  designation  testing 
checklist  presented  in  Figure  2  of  this 
subpart  as  part  of  the  application. 

1 53.61    Taat  condHlona. 

(a)  Sampler  surface  preparation. 
Internal  surfaces  of  the  candidate 
sampler  shall  be  cleaned  and  dried  prior 
to  performing  any  Class  n  sampler  test 
in  this  Subpart,  "rhe  internal  collection 
surfaces  of  thtf  sampler  shall  then  be 
prepared  in  strict  accordance  with  the 
operating  instructions  specified  in  the 
sampler's  operating  manual  referred  to 
in  §  53.4(b)(3). 

(b)  Sampler  setup.  Set  up  and  start  up 
of  all  test  samplers  shall  be  in  strict 
accordance  with  the  operating 
instructions  specified  in  the  manual  ^' 
referred  to  in  §  53.4(b)(3),  unless  - 
otherwise  n>ecified  within  this  subpart 

(c)  Sampler  adjustments.  Ona.ee  the 
test  sampler  or  samplers  have  been  set 


up  and  the  performance  tests  started, 
manual  adjustment  shall  be  permitted 
only  betWeen  test  points  fior  all 
applicable  tests.  Manual  adjustments 
and  any  periodic  maintenance  shall  be 
limited  to  only  those  procedures 
prescribed  in  the  manual  referred  to  in 
§  53.4(b)(3).  The  submitted  records  shall 
clearly  indicate  when  any  manual 
adjustinent  or  periodic  maintenance  was 
made  and  shall  describe  the  opoations 
performed. 

(d)  Sampler  malfunctions.  If  a  test 
sampler  malfunctions  during  any  of  the 
applicable  tests  that  test  run  shall  be 
repeated.  A  detailed  explanation  of  all 
malfunctions  and  the  remedial  acticms 
taken  shall  be  submitted  as  part  of  the 
equivalent  method  application. 

(e)  Particle  concentration 
measurements.  All  measurements  of 
particle  concentration  must  be  made 
such  that  the  relative  error  in 
measurement  is  less  than  5.0  percent 
Relative  error  is  defined  as  (s  x  100 
percent)/(X).  where  s  is  the  sample 
standard  deviation  of  the  particle 
concentration  detector,  X  is  the 
measured  concentration,  and  the  units 
of  s  and  X  are  identical. 

(f)  Operation  of  test  measurement 
equipment.  All  test  measurement 
equipment  shall  be  setup,  calibrated, 
and  maintained  according  to  the 
manufacturer's  instructions  by  qualified 
personnel  only.  All  appropriate 
caUbration  information  and  iTi<»nMJ^l#  for 
this  equipment  shall  be  kept  on  file. 

(g)  Aerosol  generation  parameters. 
This  section  prescribes  conventions 
regarding  aerosol  g«ieration  techniques. 
Size-selective  performance  tests 
outlined  in  S§  53.62,  53.63,  53.64,  and 
53.65  speciiy  the  use  of  the  vibrating 
orifice  aerosol  generator  (VOAG)  for  the 
production  of  test  aerosols.  The 
volatility  test  in  §  53.66  specifies  the  use 
of  a  nebulized  polydisperse  aerosol. 

(1)  Particle  aerodynamic  diameter. 
The  VOAG  produces  near-monodisperse 
droplets  through  the  controlled  breakup 
of  a  liquid  jet.  When  the  liqmd  solution 
consists  of  a  non-volatile  solute 
dissolved  in  a  vofatile  solvent,  the 
dropfets  dry  to  form  particles  of  near- 
monodisperse  size. 

(i)  The  physical  diameter  of  a 
generated  spherical  particle  can  be 
calculated  from  the  operating 
parameters  of  the  VOAG  as: 


^P   = 


6  0  C 


1/3 


rel 


n  f 


(1) 


where: 

Dpsparticle  physical  diameter.  Mm 
(^liquid  volumetric  flow  rate,  pmVsec 
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Cvofsvolitme  cxincentration  (particle 
volume  produced  per  drop  volume), 
dimensionless 
tsfrequency  of  applied  vibrational 
signal,  sec'.  .  <: 

(ii)  A  given  particle's  aerodynamic 
behavior  is  a  function  of  its  physical    • 
particle  size,  particle  shape,  and 
densijty.  Aerodynamic  diameter  is 
defined  as  the  diameter  of  a  imit  density 
(po=l  g/m^)  sphere  having  the  same 
settling  velocity  as  the  particle  under 


consideration.  For  converting  a 
spherical  particle  of  known  density  to 
aerodynamic  diametw,  the  governing 
relationship  is: 


c7d. 


(2) 


wdieie 

Dae=particle  aerodynamic  diameter,  )mi 


Ppspaiticle  density,  g/cm^ 
Po=aerodynamic  particle  densitysl  g/m^ 
CupsCunningham's  slip  correctian 

factor  for  physical  particle 

diameter,  dimensionless 
CDae=Cunningham's  sUp  correction 

factor  for  amodynamic  particle 

diameter,  dimensionless. 
(iii)  At  room  temperature  and 
standard  pressure,  the  Cunningham's 
slip  correction  fector  is  solely  a  function 
of  particle  diameter. 


Dm» 


-  .^0.1659    ^0.053  /«,-,«    t 

=  1  ♦  ■ +  exp   (-8.33  D,') 


«« 


«• 


(3) 


or 


0.1659         0.053  .    a    oo   rv  X 

:„    =  1   +  ♦  exp   (-8.33  D  ) 


(4) 


(iv)  Since  the  slip  correction  factor  is 
itaelf  a  function  of  particle  diameter,  the 
aerodynamic  diameter  cannot  be  solved 
directly  but  can  be  determined  by 
iteration. 

(2)  Solid  particle  generation.  As 
specified  in  Table  F-2  of  this  subpart, 
all  solid  particle  tests  in  this  subpart 
shall  be  conducted  using  particles 
composed  of  ammonium  fluorescein. 
For  use  in  the  VOAG,  liquid  solutions 
of  known  volimietric  concentration  can 
be  prepared  by  diluting  fluorescein 
powder  (C20H12O5,  FW=332.31,  CAS 
2321-07-5)  with  aqueous  ammonia. 
Guidelines  iat  preparation  of 
fluorescein  solutions  of  the  desired 
voliune  concentration  (Cvoi)  are 
presented  by  Vanderpool  and  Rubow 
(1988)  (Reference  2  in  Appendix  A  of 
this  subpart).  For  purposes  of  converting 
particle  physical  diameter  to 
aerodynamic  diameter,  an  ammoniiun 
fluorescein  density  of  1.35  g/cm^  shall 
be  used.  Mass  deposits  of  ammonium 


fluorescein  shall  be  extracted  and 
analyzed  using  solutions  of  0.01  N 
ammonium  hydroxide. 

(3)  Liquid  particle  generation,  (i)  Oleic 
acid  particles.  (A)  Tests  prescribed  in 
§  53.63  for  inlet  aspiration  require  the 
uSe  of  liquid  particle  tests  composed  of 
oleic  add  tagged  with  uranine  to  enable 
subsequent  fluprometric  quantitaticui  of 
collected  aerosol  mass  deposits.  Oleic 
add  (CisHa^Os,  FW»282.47,  CAS  112- 
80-1)  has  a  density  of  0.8935  g/cm^. 
Because  the  viscosity  of  oleic  add  is 
relatively  high,  significant  errors  can 
occur  when  dispensing  oleic  add  using 
volumetric  pipettes.  For  this  reason,  it  is 
reoommencted  that  oleic  add  solutions 
be  prepared  by  quantifying  dispensed 
oleic  add  gravimetrically.  The  volume 
of  oleic  add  disp«ised  can  then  be 
calculated  simply  by  dividing  the 
dispensed  mass  by  the  oleic  add 
density. 

(B)  Oleic  add  solutions  tagged  with 
uranine  shall  be  prepared  as  follows.  A 


known  mass  of  oleic  add  shall  first  be 
diluted  using  absolute  ethanol.  The 
desired  mass  of  the  uranine  tag  should 
then  be  diluted  in  a  separate  container 
using  absolute  ethanol.  Uranine 
(CjoH.oOsNaa,  FW=376.3.  CAS  518-47- 
8)  is  the  disodium  salt  of  flucuescein 
and  has  a  density  of  1.53  g/cm^.  In 
pr^>aring  uranine  tagged  oleic  add 
particles,  the  uranine  content  shall  not 
exceed  20  percent  on  a  mass  basis.  Once 
both  oleic  add  and  uranine  solutions 
are  properly  prepared,  they  can  then  be 
combined  and  diluted  to  &ial  volume 
using  absolute  ethanol. 

(C)  Calculation  of  the  physical 
diameter  of  the  particles  produced  by 
the  VOAG  requires  knowledge  of  the 
liquid  solution's  volimie  concentration 
(Cvoil-  Because  uranine  is  essentially 
insoluble  in  oleic  add,  the  total  partide 
volume  is  the  sum  of  the  oleic  add 
volume  and  the  uranine  volumu.  The 
volimtie  concentration  of  the  Uquid 
solution  shall  be  calculated  as: 


y,  *  y.i.ic  .    (K  /p,)  *  (M„.,./P.^.,.) 


(S) 


where: 

Vu=uranine  volume,  ml 
VoMc=oleic  add  volume,  ml 
Vaai=total  solution  volume,  ml 
M«suranine  mass,  g 


pu=uranine  density,  g/cm' 
Moieic=oleic  add  mass,  g 
Paiek=oleic  add  density,  g/cm' 

(D)  For  purposes  of  converting  the 
particles'  physical  diameter  to 


aerodynamic  diameter,  the  density  of 
the  generated  particles  shall  be 
calculated  as: 


M    +  M  ,  , 

p "  (M„/p„)  +  {M^,.,:/P^,.,,) 


(6) 


>« 
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(E)  Mass  deposits  of  oleic  acid  shall 
be  extracted  and  analyzed  using 
solutions  of  0.01  N  soidium  hydroxide. 

(ii)  Glycerol.  Tests  prescribed  in 
§  53.66  for  conducting  volatiUty  tests 
shall  be  conducted  using  ACS  reagent 
grade  glycerol  (CjHsOs,  FW=92.09.  CAS 
56-81-5)  with  a  minimum  piuity  of 
99.5  percent. 

f  53.02   Test  Prooedim:  PuM  wind  tunnel 


(a)  Oveiview.  The  full  wind  tunnel 
test  evaluates  the  efliectiveness  of  the 
candidate  sampler  at  2  km/hr  and  24 
km/hr  for  aerosols  of  the  size  and  type 
specified  in  Table  F-2  of  this  subpart 
(under  the  heading.  "Full  Wind  Tunnel 
Test").  For  each  wind  speed,  a  smooth 
curve  is  fit  to  the  effectiveness  data  and 
corrected  for  the  presence  of  multiplets 
in  the  wind  tunnel  calibration  aerosol. 
The  cutpoint  diameter  (Dpso)  at  each 
wind  speed  is  then  be  determined  from 
the  corrected  effectiveness  curves.  The 
two  resultant  penetration  curves  are 
then  numerically  integrated  with  three 
ideaUzed  ambient  particle  size 
distributions  to  provide  an  estimate  of 
measured  mass  concentration.  Critical 
parameters  for  these  idealized 
distributions  are  presented  in  Table  F- 
3  of  this  subpart. 

(b)  Technical  definitions. 
Effectiveness  is  the  ratio  (expressed  as  a 
percentage)  of  the  mass  concentration  of 
particles  of  a  specific  size  reaching  the 
sampler  filter  or  filters  to  the  mass 
concentration  of  particles  of  the  same 
size  approaching  the  sampler. 

(c)  Facilities  and  equipment  required. 
(1)  Wind  tunnel.  The  particle  delivery 
system  shall  consist  of  a  blower  system 
and  a  wind  tunnel  having  a  test  section 
of  sufficiently  large  cross-sectional  area 
such  that  the  test  sampler,  or  portion 
thoeof,  as  installed  in  the  test  section 
for  testing,  blocks  no  more  than  15 
percent  of  the  test  section  area.  The 
wind  timnel  blower  system  must  be 
capable  of  maintaining  imiform  wind 
speeds  at  the  2  km/hr  and  24  km/hr. 

(2)  Aerosol  generation  system.  A 
vil»ating  orifice  aerosol  generator  shall 
be  used  to  produce  monodisperse  solid 
particles  of  ammonium  fluorescein  with 
equivalent  aerodynamic  diameters  as 
specified  in  Table  F-2  of  this  subpart. 
The  geometric  standard  deviation  for 
each  particle  size  and  type  generated 
shall  not  exceed  1.1  (for  primary 
particles]  and  the  proportion  of 
multiplets  (doublets  and  triplets)  in  all 
test  particle  atmosphere  shall  not 
exceed  10  percent.  The  aerodynamic 
particle  diameter,  a«  established  by  the 
operating  parameters  of  the  vibrating 
orifice  aerosol  generator,  shall  be  within 


the  tolerance  specified  in  Table  F-2  of 
this  subpart. 

(3)  Particle  size  verification 
equipment.  The  size  of  the  test  particles 
shall  be  verified  during  this  test  by  use 
of  a  suitable  instnunent  (e.g.,  scanning 
electron  microscope,  optical  particle 
counter,  time-of-fiight  apparatus).  The 
instrument  must  be  capable  of 
measuring  solid  and  liquid  test  particles 
with  a  size  resolution  of  0.1  ^m  or  less.   - 
The  accuracy  of  the  particle  size 
verification  technique  shall  be  0.15  lun 
or  better. 

(4)  Wind  speed  measurement.  The 
wind  speed  in  the  wind  tunnel  shall  be 
determined  during  the  tests  using  an 
appropriate  technique  capable  of  a 
precision  of  5  percent  or  better  (e.g.,  hot- 
wire anemometry).  For  the  wind  speeds 
specified  in  Table  F-2  of  this  subpart, 
the  wind  speed  and  turbulence  intensity 
(longitudinal  component  and  macro 
scale)  shall  be  measured  at  a  minimum 
of  12  test  points  in  a  cross-sectional  area 
of  the  test  section  of  the  wind  tunnel. 
The  mean  wind  speed  in  the  test  section 
must  be  within  ±10  percent  of  the  value 
specified  in  Table  F-2  of  this  subpart, 
and  the  variation  at  any  test  point  in  the 
test  section  may  not  exceed  10  percent 
of  the  measiued  mean. 

(5)  Aerosol  rake.  The  cross-sectional . 
uniformity  of  the  particle  concentration 
in  the  sampling  zone  of  the  test  section 
shall  i)e  established  during  the  tests 
using  an  array  of  isokinetic  samplers, 
referred  to  as  a  rake.  Not  less  than  five 
evenly  spaced  isokinetic  samplers  shall 
be  used  to  determine  the  particle 
concentration  spatial  uniformity  in  the 
sampling  zone.  The  sampling  zone  shall 
be  a  rectangular  area  having  a  horizontal 
dimension  not  less  than  1.2  times  the 
width  of  the  test  sampler  at  its  inlet 
opening  and  a  vertical  dimension  not 
less  than  25  centimeters. 

(6)  Total  aerosol  isokinetic  sampler.  A 
single  isokinetic  sampler  may  be  used  in 
place  of  the  array  of  isokinetic  samplers 
for  the  determination  of  particle  mass 
concentration  used  in  the  calculation  of 
sampling  effectiveness  of  the  test 
sampler  in  §  53.62(eM5).  In  this  case,  the 
array  of  isokinetic  samplers  must  be 
used  to  demonstrate  particle 
concentration  uniformity  prior  to  the 
replicate  measiuBments  of  sampling 
effectiveness. 

(7)  Fluorometer.  A  series  of 
calibration  standards  shall  be  prepared 
to  encompass  the  minimum  and 
maximum  concentrations  measured 
during  size-selective  tests.  Prior  to  each 
calibration  and  measurement,  the 
fluorometer  shall  be  zeroed  using  an 
aliquot  of  the  same  solvent  used  for 
extracting  aerosol  mass  deposits. 


(8)  Sampler  flow  rate  measurements. 
All  flow  rate  measurements  used  to 
calculate  the  test  atmosphere 
concentrations  and  the  test  results  must 
be  accurate  to  within  ±2  percent, 
referenced  to  a  NIST-traceable  primary 
standard.  Any  necessary  Qow  rate 
measurement  corrections  shall  be 
clearly  documented.  All  flow  rate 
measurements  shall  be  performed  ^d 
reported  in  actual  volumetric  units. 

(d)  Test  procedures.  (1)  Establish  and 
verify  wind  speed. 

(i)  Establish  a  wind  speed  specified  in 
Table  F-2  of  this  subpart. 

(ii)  Measiu^  the  wind  speed  and 
ttirbulence  intensity  (longitudinal 
component  and  macro  scale)  at  a 
minimum  of  12  test  points  in  a  cross- 
sectional  area  of  the  test  section  of  the 
wind  tunnel  using  a  device  as  described 
in  §  53.62(c)(4). 

(iii)  Verify  that  the  mean  wind  speed 
in  the  test  section  of  the  wind  tunnel 
during  the  tests  is  within  10  percent  of 
the  value  specified  in  Table  F-2  of  this 
subpart.  The  wind  speed  measured  at 
any  test  point  in  the  test  section  shall 
not  differ  by  more  than  10  percent  fit>m 
the  mean  wind  speed  in  the  test  section. 

(2)  Generate  aerosol.  Generate 
particles  of  a  size  and  type  specified  in 
Table  F-2  of  this  subpart  using  a 
vibrating  orifice  aerosol  generator. 
Check  for  the  presence  of  satellites  and 
adjust  the  generator  as  necessary. 
Calculate  the  physical  particle  size 
using  the  operating  parameters  of  the 
vibrating  orifice  aerosol  generator  and 
record.  Determine  the  particle's 
aerodynamic  diameter  from  the 
calculated  physical  diameter  and  the 
known  density  of  the  generated  particle. 
The  calculated  aerodynamic  diameter 
must  be  within  the  tolerance  specified 
in  Table  F-2  of  this  subpart. 

(3)  Introduce  particles  into  the  wind 
tunnel.  Introduce  the  generated  particles 
into  the  wind  tunnel  and  allow  the 
particle  concentration  to  stabilize. 

(4)  Verify  the  quality  of  the  test 
aerosol,  (i)  Extract  a  representative 
sample  of  the  aerosol  from  the  sampling 
test  zone  and  measure  the  size 
distribution  of  the  collected  particles 
using  an  appropriate  sizing  technique.  U 
the  measurement  instrumentation  does 
not  provide  a  direct  measure  of 
aerodynamic  diameter,  calculate  the 
geometric  mean  aerodynamic  diameter 
using  the  known  density  of  the  particle 
type  in  conjunction  with  the  measured 
mean  physical  diameter.  The 
determined  mean  aerodynamic  diameter 
of  the  test  aerosol  must  be  within  0.15 
pan  of  the  aerodynamic  diameter 
calculated  from  the  operating 
parametere  of  the  vibrating  orifice 
aerosol  generator.  The  geometric 
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standard  deviation  of  the  primary      i   . 
particles  must  not  exceed  1.1.  |  * 

(ii)  Determine  the  papulation  of '^  ^ 
multiplets  in  the  collected  sample.  The 
multiplet  population  of  the  particle  test 
atmosphere  must  not  exceed  10  percent 
of  the  total  particle  population. 

(S)  Aerosol  uniformity  and 
concentration  measurement,  (i)  In^all 
an  array  of  five  or  more  evenly  sptaced 
isokinetic  samplers  in  the  sampling 
zone  [§  53.62(c)(5)].  Collect  particles  on 
appropriate  filters  over  a  time  period 
such  that  the  relative  error  of  the 
measured  particle  concentration  is  less 
than  5.0  percent 


(ii)  Determine  the  quantity  of  material 
collected  with  each  isokinetic  sampler 
in  the  array  using  a  calibrated 
fluorometer.  Calculate  and  record  the 
mass  concentration  for  each  isokinetic 
sampler  as: 


M 


iaolij) 


'iteiij) 


iij) 


X    t 


(7) 


(ii) 


Where 

i=replicate  number 
jsisokinetic  sampler  number 
Mtoo=ma8s  of  material  collected  with  the 

isokinetic  sampler  ^ 

Q=isokinetic  sampler  voliunetric  flow 

rate 


t=8ampling  time. 

(iii)  Calculate  and  record  the  mean 
mass  concentration  as: 

tc 

Where 

l34«plicate  number 

jsisoldnetic  sampler  number 

n=total  number  of  isddnetic  samplers. 

(iv)  Precision  calculation.  (A) 
Calculate  the  coefficient  of  variation  of 
the  mass  concentration  measurements 
as: 


CV 


iao(l) 


n    j.i 


J"i 


Iso(ij) 


') 


n-1 


/C  X   100% 


(9) 


Where  .  ''  »" 

i=replicate  number 
j=isokinetic  sampler  nimiber 
n=total  niunber  of  isokinetic  samplers. 

(B)  If  the  value  of  CViso(I)  for  any 
replicate  exceeds  10  percent,  the 
particle  concentration  uniformity  is 
unacceptable  and  step  5  must  be 
repeated.  If  adjustment  of  the  vibrating 
orifice  aerosol  generator  or  changes  in 
the  particle  delivery  system  are 
necessary  to  achieve  uniformity,  steps  2 
through  5  must  be  repeated.  When  an 
acceptable  aerosol  spatial  uniformity  is 
achieved,  remove  the  array  of  isokinetic 
samplers  from  the  wind  tiumeL 

(6)  Altetnative  measure  of  wind 
tunnel  total  concentration.  If  a  single 
isokinetic  sampler  is  used  to  determine 


the  mean  aerosol  cdncentratian  in  the 
wind  timnel.  install  the  sampler  in  the 
wind  tunnel  with  the  sampler  nozzle 
centered  in  the  sampling  zone 
I§53.62(c)(6)l. 

(i)  Collect  particles  on  an  appropriate 
filter  over  a  time  period  such  that  the 
relative  error  of  the  measured 
concentration  is  less  than  5.0  percent. 

(ii)  Determine  the  quantity  of  material 
collected  with  the  isokinetic  sampler 
usins  a  calibrated  fluorometer. 

(iii)  Calculate  and  record  the  mass 
concentration  as  Cikxd  as  ui 
§53.62(e)(4)(ii). 

(iv)  Remove  the  isokinetic  sample 
fit>m  the  wind  timnel. 

(7)  Measure  the  aerosol  with  the 
candidate  sampler,  (i)  Install  the  test 
sampler  (or  portion  thereof)  in  the  wind 


tunnel  with  the  sampler  inlet  opening 
centered  in  the  sampling  zone.  To  meet 
the  maximum  blockage  limit  of 
§  53.62(c)(1)  or  bx  convenience,  part  of 
the  test  sampler  may  be  positioned 
external  to  the  %vind  tuimel  provided 
that  neither  the  geometry  of  the  sampler 
nor  the  length  of  any  connecting  tube  or 
pipe  is  altered.  Collect  particles  far  a 
time  period  such  that  the  relative  eiror 
of  the  measured  concentration  is  less 
than  5J0  percent. 

.    (ii)  Rnnove  the  test  sampler  bom  the 
wind  tmltael. 

(iii)  Determine  the  quantity  of 
material  collected  with  the  test  sampler 
using  a  calibrated  fluorometer.  Calculate 
and  record  the  mass  concentration  for 
each  replicate  as: 


'CMdd) 


•."':.■■ 


*c«fld(i) 


°u> 


X    t 


(i) 


(10) 


Where 

i::4«plicate  number 
Mc«id=mass  of  material  collected  with 
the  candidate  sampler 


Q=candidate  sampler  volumetric  flow 

rate 
tssampling  time. 


(iv)  (A)  Calculate  and  record  the 
sampling  efiiectiveness  of  the  candidate 
sampler  as: 


(i) 


=    J*'^<^>    X   100% 


(11) 


Wh«re: 

i  =  replicate  nimiber.  '.. 

(B)  If  a  single  isokinetic  sampler  is 
used  for  the  determination  of  particle 


mass  concentration,  leplace  ChaO)  with 

C|K>. 

(8)  Obtain  a  minimum  of  three 
replicate  measures  of  sampling 


effectiveness  and  calculate  the  mean 
sampling  effectiveness,  (i)  Repeat  steps 
in  paragraphs  (d)  (5)  throu^  (7)  of  this 
section,  as  appropriate,  to  obtain  a 
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minimum  of  three  valid  replicate 
measurements  of  sampling 
efCectiveneaB. 

(ii)  Calculate  and  record  the  average 
sampling  effectiveness  of  the  test 
sampler  for  the  particle  sixe  and  type  as: 


E   =  ^^ 


(i) 


Where: 

i  =  replicate  niunber 


n  =  number  of  replicates. 

( 12  )  ('^  Sampling  effectiveness  precision. 
(A)  Calculate  and  record  the  coefficient 
of  variation  for  the  replicate  sampling 

'"^  ■  >:^     effectiveness  measurements  of  the  test 

'*'."'.'*     sampler  as: 


CV. 


> 


i-i  n    i-i 


n-1 


4  «  100% 
E 


(13) 


Where:    ••• 

i  =  i^licate  number 

n  s  number  of  replicates. 

(B)  If  the  value  of  CVb  exceeds  10 
percent,  the  test  run  (steps  in 
paragraphs  (d)(2)  throu^  (8)  of  this 
section)  must  be  repeated  until  an 
accept^le  valiie  is  obtained. 

{9]  Repeat  for  each  particle  axe  and 
type  for  the  selected  wind  speed.  Repeat 
steps  in  paragraphs  (d)(2)  through  (8)  of 
this  section  until  the  sampling 
effectiveness  has  been  measured  for  all 
particle  sizes  and  types  specified  in 
Table  F-2  of  this  subpart. 

(10)  Repeat  for  each  mnd  speed. 
Repeet  steps  in  paragraphs  (d)(1) 
through  9  of  this  section  until  tests  have 
bem  successfully  conducted  for  both 
wind  speeds  of  2  km/hr  and  24  km/hr. 

(e)  GUculations.  (1)  Graphical 
treahnent  of  effectiveness  data.  For  each 
wind  speed  given  in  Table  F-2  of  this 
subpart,  plot  the  particle  sampling 
effectiveness  of  the  test  sampler  as  a 
function  of  aerodynamic  particle 
diametN  (Dk)  on  semi-logarithmic 
graph  paper  where  the  aenrodynamic 
particle  diameter  is  the  particle  size 
established  by  the  parameters  of  the 
VOAG  in  conjunction  with  the  known 
particle  density.  Construct  a  best-fit, 
smooth  curve  through  the  data  by 
extrapolating  the  sampling  effectiveness 
curve  through  100  percent  at  an 
aerodynamic  partide  size  of  0.5  tan  and 
0  percent  at  an  aerodynamic  particle 
size  of  10  fun.  Correction  for  the 
presence  of  multiplets  shall  be 
performed  using  the  techniques 
presented  by  Marple,  et  al  (1987). 

(2)  Cutpotnt  determination.  For  eadi 
wind  spe«d  determine  the  sampler  DpSO 
cutpoint  defined  as  the  aerodynamic 
particle  size  corresponding  to  50 
percent  effectiveness  from  the  muhiplet 
corrected  smooth  curve. 

(3)  Expected  mass  concentration 
calculation.  For  each  wind  speed, 
calculate  the  estimated  mass 
concentration  measurement  for  the  test 
sampler  under  each  particle  size 
distribution  (Tables  F-4,  F-5,  and  F-6 


of  this  subpart)  and  compare  it  to  the 
mass  concentration  predicted  for  the 
reference  sampler,  as  follows: 

(1)  Determine  the  value  of  civrected 
effectiveness  using  the  best-fit  curve  at 
each  of  the  particle  sizes  specified  in  the 
first  column  of  Table  F-4  of  this     • 
subpart.  Record  each  corrected 
effectiveness  value  as  a  decimal 
between  0  and  1  in  cohunn  2  of  Table 
F-4  of  this  subpart. 

(ii)  Calculate  the  interval  estimated 
mass  concmtration  measurement  by 
multiplying  the  values  of  corrected 
efiisctivaiess  in  column  2  by  the  interval 
mass  concantrati(m  values  in  column  3 
and  enter  the  products  in  coliunn  4  of 
Table  F-4  of  tliis  subpart. 

(iii)  Calculate  the  estimated  mass 
concentration  measurement  by 
summing  the  values  in  column  4  and 
entering  the  total  as.  the  estimated  mass 
concentration  measurement  for  the  test 
sampler  at  the  bottom  of  colimm  4  of 
Table  F-4  of  this  subpart. 

(iv)  Calculate  the  estimated  mass 
omcentration  ratio  between  the 
candidate  method  and  the  reference 
method  as: 


subpart  for  each  of  the  three  particle 
size  distributions. 

{  BML^t   Test  Pfocedufet  wIimI  tunnel  bilct 


X  100%    (14) 


-      _        emad{mat) 

"  ~  ~c 

Where: 

Cca^cai)=estimated  mass  concentration 
measurement  for  the  test  sampler, 
(ig/m^;  and 

QcKc«)=estimated  mass  concentration 
measurement  for  the  reference 
sampler,  Mg/m^  (calculated  for  the 
reference  sampler  and  specified  at 
the  bottom  of  column  7  of  Table  F- 
4  of  this  subpart). 

(v)  Repeat  steps  in  paragraphs  (e)  (1) 
through  (3)  of  this  section  lot  Tables  F- 
5  and  F-6  of  this  subpart. 

(f)  Evaluation  of  test  results.  The 
candidate  method  passes  the  Mrind 
tunnel  effiectiveness  test  if  the  Re  value 
for  each  wind  speed  meets  the 
specification  in  Table  F-1  of  this 


(a)  Overview.  This  test  applies  to  a 
candidate  sampler  which  difiiBrs  from 
the  refinence  method  sampler  only  %vith 
respect  to  the  design  of  the  inlet  The 
purpose  of  this  test  is  to  compare  the 
aspiration  of  a  Class  n  candidate 
sampler  to  that  of  the  reference  method 
sampler's  inlet.  This  wind  tunnel  test 
uses  a  3.5-micron  liquid  aerosol  in 
conjunction  with  wind  speeds  of  2  km/ 
hr  and  24  km/hr.  The  test  atmosphere 
concentration  is  altonately  measured 
with  the  candidate  sampler  and  a 
refnence  method  device,  both  of  which 
are  operated  without  the  2.5-micron 
fractionation  device  installed.  The  test 
conditions  are  summarized  in  Table  F- 
2  of  this  subpart  (under  the  heading  of 
wind  tiuinel  inlet  aspiration  test).  "Hie 
candidate  sampler  must  meet  or  exceed 
the  acceptance  criteria  given  in  Table  F— 
1  of  this  subpart 

(b)  Technical  definition.  Relative    , 
aspiration  is  the  ratio  (expressed  as  a 
percentage)  of  the  aeros6l  mass 
concentration  measured  by  the 
candidate  sampler  to  that  measured  by 
a  refsrence  method  sampler. 

(c)  Facilities  and  equipment  required. 
The  fecilities  and  equipment  are 
identical  to  those  reqiiired  for  the  fiill 
wind  tunnel  test  (§  53.62(c)]. 

(d)  Test  procedure.  (1)  Establish  the 
wind  tunnel  test  atmosphere.  Follow  the 
procedures  in  §  53.62(e)(1)  through 

§  53.62(e)(4)  to  establish  a  test 
atmosphere  for  one  of  the  two  wind 
speeds  specified  in  Tabfe  F-2  of  this 
subpart. 

(2)  Measure  the  aerosol  concentration 
with  the  reference  sampler,  (i)  Install  the 
reference  sampler  (or  portion  thereof)  in 
the  wind  txmnel  with  the  sampler  inlet 
opening  centered  in  the  sampling  zone. 
To  meet  the  maximum  blockage  limit  of 
§  53.62(c)(1)  or  for  convenience,  part  of 
the  test  sampler  may  be  positioned 
external  to  the  wind  timnel  provided 
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that  neither  the  ge<Hiietry  of  tlie  sampler 
nor  the  length  of  any  cimnecting  tube  or 
pipe  is  ahered.  Collect  particles  far  a 
time  period  such  that  the  relative  mtat 
of  the  measured  concentration  (as 
defined  in  $  53.61(5)1  is  less  than  5.0 
percent. 

(ii)  Determine  the  quantity  of  material 
collected  with  the  reference  method 
sampler  using  a  calibrated  fluorometer. 
Calculate  and  racofd  the  mass 
concentration  as: 


M 


rmfii) 


rmfii) 


0(i)    *    t,i) 


(IS) 


Whve: 

isveplicate  number 

Mreiemass' of  material  collected  with  the 

refiarence  method  sampler 
Qsreference  method  sampler  volumetric 

flowrrate 
t=sampling  time. 


(iii)  Remove  the  rdermce  method 
sampler  from  the  tunnel. 

(3)  Measure  the  aemaol  concentration 
with  the  candidate  sampler,  (i)  Install 
the  candidate  sampler  (or  portion 
thereof)  in  the  wind  tunnel  with  the 
sampler  inlet  centered  in  the  sampling 
xaae.  To  meet  the  maximum  blockage 
Umit  of  S  53.62(c)(1)  or  fi»  omvenienoe, 
part  of  the  test  sampler  may  be 
positioned  external  to  the  wind  tunnel 
provided  that  neither  the  geometry  Af 
the  sampler  nor  the  length  of  any 
connecting  tube  or  pipe  is  altered. 
Collect  particles  for  a  time  period  such 
that  the  relative  error  of  the  measured 
concentration  is  less  than  5.0  percent    -> 

(ii)  Determine  the  quantity  of  material 
collected  with  the  candidate  sampler 
using  a  calilnated  fluorometer.  Calculate 
and  record  the  mass  concentration  as: 


M 


csadll} 


caad(i) 


Q(i)    *   «=U) 


(16) 


Whoe: 

isreplicate  numbw 

Mc«id=mass  of  material  collected  with 

the  candidate  sampler 
Q=candidate  sampler  volumetric  flow 

rate 
tssampling  time. 

(iii)  Remove  the  candidate  sampler 
from  the  wind  tunnel. 

(4)  Repeat  steps  in  paragraphs  (d)  (2) 
and  (3)  of  this  section.  Altem^ely 
measure  the  tunnel  concentration  with 
the  reference  sampler  and  the  candidate 
sampler  until  four  reference  sampler 
and  five  candidate  sampler 
measurements  of  the  wind  tunnel 
concoitration  are  obtained. 

(e)  Calculations.  (1)  Aspiration  ratio. 
Calculate  aspiration  ratio  for  each 
candidate  sampler  run  as:         • 


*(i)~ 


'emmdii) 


^^rmfU)    "*■   ^x«/(i*l)^     *    "2 


(17) 


where 

isreplicate  number. 


(2)  Precision  of  aspiration  ratio. 
Calculate  the  precision  of  aq>iration 


ratio  measurmnento  as  the  coefficient  of 
variation  for  each  aspiration  ratio: 


CV^  = 


i  Af,,  -  -^(i;  A 


i>l 


n    1-1 


U>i        _ 


n-1 


/A,4,   X  100% 


(18) 


where: 

isreplicate  number 
nstotal  number  of  measurements  of 
aspiration  ratio, 
(f)  E}faluation  of  test  results.  The 
candidate  method  passes  the  inlet 
aspiration  test  if  all  values  of  A  and  CVa 
meet  the  acceptance  critoria  specified  in 
Table  F-1  of  tiiis  subpart 

§  68>64   Teat  Prooedufe:  Static  fraclionator 


(a)  Overview.  This  test  applies  only  to 
those  candidate  i^ethods  in  which  the 
sole  deviation  frtim  the  reteenca 
method  is  in  the  design  of  the  2.5- 
micron  fractionation  device.  The 
purpose  of  this  test  is  to  ensure  that  the 
fractionation  characteristics  of  the 
candidate  fractionator  are  acceptably 
similar  to  that  of  the  reference  method 
sampler.  It  is  recognized  that  various 
methodologies  exist  for  quantifying 
fractionator  efiectiveness.  The  following 
commonly-employed  techniques  are 


provided  for  purposes  of  guidance. 
Other  methodologies  for  detennining 
sampler  effectiveness  may  be  uSed 
contingent  upon  pricv  approval  by  the 
Agency. 

(1)  Wash-off  method.  Effectivmiess  is 
determined  by  measuring  the  aerosol 
mass  deposited  in  the  candidate 
sampler's  afterfilter  versus  the  aerosol 
mass  deposited  in  the  fractionator.  The 
material  deposited  in  the  fractionator  is 
recovered  by  waiting  its  internal 
surfeces-  For  these  wash-off  tests,  a 
fluorometer  must  be  used  to  quantitete 
the  aerosol  concentraticm.  Note  that  if 
this  technique  is  chosen,  the  candidate 
must  be  reloaded  with  coarse  aerosol 
prior  to  each  test  point  when 
reevaluating  the  ciuve  as  specified  in 
the  loading  test 

(2)  Static  chamber  method. 
Effectiveness  is  determined  by 
measuring  the  aerosol  mass 
concentration  sampled  by  the 
candidate's  sampler's  afterfilter  versus 


that  which  exists  in  a  static  chamber.  A 
calibrated  fluorometer  must  be  used  to 
quantify  the  collected  aerosol  deposits. 
The  aerosol  ctmoentration  is  calculated 
as  the  measured  aerosol  mass  divided 
by  the  sampled  air  volume. 

(3)  Divided  flow  method.  Effectiveness 
is  determined  by  comparing  the  aerosol 
concentration  upstream  of  the  candidate 
sampler's  fractionator  versus  that 
concentration  which  exists  downstream 
of  the  candidate  fractionator.  These  tests 
may  utilize  either  fluorometry  or  a  real- 
time aerosol  measuring  device  to 
determine  the  aerosol  concentration. 

(b)  Technical  definition.  Effectiveness 
under  stetic  conditions  is  the  ratio 
(expressed  as  a  percentage)  of  the  mass 
conomtration  of  particles  of  a  given  size 
reaching  the  sampler  filter  to  the  mass 
concentration  of  particles  of  theaame 
size  approaching  the  sampler. 

(c)  Facilities  and  equipment  required. 
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(1)  Aerosol  generation.  Methods  fot 
genwating  aerosols  shall  be  identical  to 
those  prescribed  in  §  53.62(c)(2). 

(2)  Particle  delivery  system. 
Acceptable  apparatus  for  delivering  the 
gennated  aerosols  to  the  candidate 
firactionator  is  dependent  on  the 
effectiveness  measurement  methodology 
and  are  defined  as  follows: 

(i)  Wash-off  test  apparatus.  The 
aerosol  may  be  delivered  to  the 
candidate  fractionator  through  direct 
piping  (with  or  without  an  in-line 
mixing  chamber).  Particle  size  and 

auality  validation  shall  be  conducted  at 
le  point  where  the  fractimator 
attadies. 

(ii)  Static  chamber  test  apparatus. 
The  aerosol  shall  be  introduced  into  a 
chamber  and  sufficiently  mixed  such 
that  the  aerosol  concentration  within 
the  chamber  is  spatially  uniform.  The 
chamber  must  be  of  sufficient  size  to 
house  at  least  four  total  filter  samplers, 
as  well  as  the  inlet  of  the  candidate  size 
discriminator.  Particle  size  validation 
and  quality  validation  shall  be 
conducted  on  represMitatlTe  aerosol 
samples  extracted  from  the  chamber. 

(iii)  Divided  flow  test  apparatus.  The 
apparatus  shall  allow  the  aerosol 
concentration  to  be  measured  upstream 
and  downstream  of  the  fiactiiMiator.  The 
particles  shall  be  delivered  to  the 
divided  flow  apparatus  via  a 
symmetrical  flow  path. 

(3)  Particle  concentration 
measurement. 

(i)  Fluorometry.  Fluorometers  used  for 
quantifying  extracted  aerosol  mass 
deposits  shall  be  set  up.  maintained, 
and  calibrated  according  to  the 
manufacturer's  instructions.  A  series  of 
calibration  standards  shall  be  prepared 
to  encompass  the  minimiun  and 
maximum  concentrations  measured 
during  size-selective  tests.  Prior  to  eech 
calibration  and  meesurement,  the 
fluorometer  shall  be  zeroed  using  an 


aliquot  of  the  same  solvent  used  for 
extracting  aerosol  mass  deposits. 

(ii)  Number  concentration  ^ 

measurement.  A  number  counting 
device  may  be  used  in  conjunction  with 
the  divided  flow  test  apparatus  as 
described  above.  This  device  must  have 
a  resolution  and  accuracy  such  that 
primary  particles  may  be  distinguished 
firom  multiplets  for  all  test  arrosols.  The 
measurement  of  number  concentration 
shall  iM  accomplished  by  integrating  the 
primary  particle  peak. 

(d)  Setup.  (1)  Remove  the  inlet  from 
the  candidate  firactionator.  All  tests 
procedures  shall  be  conducted  with  the 
inlet  removed  from  the  candidate 
sampler.  '  ■'■ ' 

(2  J  Surface  treatment  of  the 
firactionator.  Rinsing  aluminum  surfaces 
with  alkaline  solutions  has  been  found 
to  adversely  affoct  subsequent 
fluorometric  quantitation  of  aerosol 
mass  deposits.  If  tvash-off  tests  are  to  be 
used  for  quantifying  aerosol  penetration, 
internal  surfiaces  of  the  fiactionator  must 
first  be  plated  with  electroless  nicksL 
Spedficaticms  for  this  plating  are 
specified  in  MIL.C-26074  Grade  B, 
Class  4  (Reference  4  in  appendix  A  of 
Subpart  E). 

(e)  Tesl  Procedure:  Wash  off  method. 
(1)  Clean  and  dry  internal  surfaces. 
Thoroughly  clean  and  dry  all  intwnal 
surfaces  of  the  candidate  particle  size 
firactionator.  The  internal  surfaces  of  the 
fractionator  shall  then  be  prepared  in 
strict  accordance  with  the  operating 
instructions  specified  in  the  samplers 
operating  manual.  Note:  The  procedures 
in  this  paragraph  must  be  omitted  if  this 
test  is  being  used  to  evaluate  the 
firactionator  after  being  loaded  as 
specified  in  §  53.65.  -  r. .  ■ 

(2)  Generate  aerosol.  Follow  the 
prooediues  for  aerosol  generaticm  .  -.. 
prescribed  in  §  53.62(eX2). 

(3)  Verify  the  quality  of  the  test        >•  ^ 
aerosol.  Follow  the  procedures  for 


verification  of  test  aerosol  size  and 
quality  prescribed  in  §  53.62(e)(4). 

(4)  Determine  effectiveness  for  the 
particle  size  and  type  being  produced. 
(i)  Collect  particles  downstream  of  the 
firactionator  on  an  appropriate  filter  over 
a  time  period  such  thiat  the  relative  error 
of  the  measurement  is  less  than  9.0 
percent. 

(ii)  Determine  the  quantity  of  material 
collected  on  the  aftei^ter  of  the 
candidate  method  using  a  calibrated 
fluorometer.  Calculate  and  record  the 
aerosol  mass  concentration  for  the 
sampler  filter  as: 


W*Bh{i) 


(i) 


candCi) 


+    C 


X    100% 


etadii) 


'emadil) 


0,1,    ^    t„, 


(19) 


where: 

isr^licate  nimiber 

Mem=niass  of  material  collected  with 

the  candidate  sampler 
Qsicandidate  sampler  volimietric 

flowrate 
tssampling  time. 

(iii)  Wash  all  interior  surfaces 
upstresm  of  the  filter  and  determine  the 
quantity  of  material  collected  using  a 
calibrated  fluonmeter.  Calculate  and 
record  the  fluorometric  mass 
concentration  of  the  sampler  wash  as: 


M 


»««ji(i) 


'wsahU) 


0(1)    *   «=(i) 


(20) 


where: 

isrepllcate  niunber 

Mwari>=n[iass  of  material  washed  firom  the 

interior  surfaces  of  the  fiactionator 
Qscandidate  sampler  volumetric 

flowrate 
t=sampling  time. 

(iv)  Calculate  and  record  the  sampling 
e^ctiveness  of  the  test  sampler  for  this 
particle  size  as: 


(21) 


wahUl, 


where  i=replicate  number. 

(v)  Repeat  steps  in  paragraphs  (e)(4X9) 
through  (iv)  of  this  section,  as 
appropriate,  to  obtain  a  minimimi  of 
three  replicate  measurements  of 
iH»npHng  effectiveness. 


(vi)  Calculate  and  record  the  avei^ge 
sampling  effectiveness  of  the  test 
sampler  as:  /. ;  .      . 


E  =   ^ 


•(1) 


(22) 


where: 

isreplicate  number 

n=niunber  of  replicates. 

(vii)  (A)  Calculate  and  record  the 
coefficient  of  variation  for  the  replicate 
sampling  effactlveness  measurements  of 
the  test  sampler  as: 


■  7    •*'t^     ■»-    »^ 
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6S835 


ov.  ■= 


> 


1-1  n    i-x  „    1 


n-1 


X    -1.   K   100% 
E 


(23) 


where:  .-.•■    ."  '^ 

i=r^licate  number 

nstotal  number  of  measurements. 

(B)  If  the  value  of  CVe  exceeds  10 
percent,  then  steps  in  paragraphs  (e)  (2) 
through  (4)  of  this  section  must  be 
repeated.  Note  that  the  sampler  must  be 
loaded  according  to  the  test  procedures 
in  §  53.65  prior  to  retesting  each  point 
if  this  test  is  being  used  as  a  post- 
evaluation  to  satisfy  the  requirements  of 
§  53.65. 

(5)  Repeat  steps  in  paragraphs  (e)  (1) 
through  (4)  of  this  section  for  eadi 
particle  size  and  type  specified  in  Table 
F-2  of  this  subpart. 

(f)  Test  procedure:  Static  chamber 
method. 

(1)  Generate  aerosol.  Follow  the 
procedures  for  aerosol  generation 
prescribed  in  §  53.62(e)(2). 

(2)  Verify  the  quality  of  the  test 
aerosol.  Follow  the  procedures  for 
verification  of  test  aerosol  size  and 
quality  prescribed  in  §  53.62(e)(4). 


(3)  Introduction  of  particles  into 
chamber,  bitroduce  the  particles  into 
the  static  chamber  and  allow  the 
particle  concentration  to  stabilize. 

(4)  Install  and  operate  the  candidate 
sampler  and  at  least  four  total  filters,  (i) 
Install  the  fractionator  and  an  array  of 
four  or  more  equally  spaced  filter 
samplers  such  that  the  filters  siuround 
and  are  in  the  same  plane  as  the  inlet 
of  the  fractionator. 

(ii)  Collect  particles  on  an  appropriate 
filter  for  a  time  period  sudi  that  the 
relative  error  of  the  measured 
concentration  is  less  than  5.0  percent 

(5)  Calculate  the  aerosol  spatial 
uniformity  in  the  chamber,  (i)  Determine 
the  quantity  of  material  collected  with 
each  total  filter  sampler  in  the  array  ' 
using  a  calibrated  fluorometer.  Calculate 
and  record  the  mass  concentration  for 
each  total  filter  sampler  as: 


eoeaJ(ii) 


M. 


totaljij) 


^Hi)   ^  ^{ii\ 


(24) 


where: 

i=repllcate  number 

j=total  filter  sampler  number 

Miocai=mass  of  materi&l  collected  vrith 
the  total  filter  sampler 

Q=total  filter  sampler  volumetric 
flowrate 

t=8ample  time. 

(ii)  Calculate  and  record  the  mean 
mass  concMitration  as: 


=    1=1 


'tot«l(lj) 


'totaKD 


(25) 


where: 

n=total  number  of  samplers 
i=replicate  number 
jsfilter  sampler  number. 

(iii)  (A)  Calculate  and  record  the 
coefficient  of  variation  of  (he  total  mass 
concentraticHi  as: 


CV 


total 


'total (ij 


.-ht 


n    j-i 


total (Ij) 


) 


n-1 


'total (1) 


X    100% 


(20 


where: 

i=replicate  nimiber 

j=totaI  filter  sampler  number 

nsnumber  of  total  filter  samplers. 

(B)  If  the  value  of  CVMai  exceeds  10 
percent,  then  the  particle  concentration 
uniformity  is  unacceptable,  alterations 
to  the  static  chamber  test  apparatus 
must  be  made,  and  steps  in  paragraphs 
(f)  (1)  through  (5)  of  this  section  must  be 
repeated. 

(6)  Calculate  the  effectiveness  of  the 
candidate  sampler,  (i)  Determine  the 
quantity  of  material  collected  on  the 
candidate  sampler's  aflerfiher  using  a 
calibrated  fluorometer.  Calculate  and 
record  the  mass  concentration  for  the 
candidate  sampler  as: 


M 


'eaad(l) 


caadii) 


0,i,     ^    t,!, 


a7) 


where: 

i=replicate  nimiber 

Mcand=mass  of  material  collected  with 

the  candidate  sampler 
Q^c^didate  sampler  volumetric 

flowrate- 
t=sample  time. 

(ii)  Calculate  and  record  the  sampling 
effectiveness  of  the  candidate  sampler 
as: 


c 

tofUl) 
where  isreplicate  number. 


(iii)  Repeat  step  in  paragraph  (f)(4) 
throu^  (6)  of  this  section,  as 
appropriate,  to  obtain  a  minimum  of 
three  replicate  measurements  of 
sampling  effectiveness. 

(iv)  Calculate  and  record  the  average 
sampling  effiectiveness  of  the  test 
sampler  as: 


R 


E   =   -^ 


(II 


n 


09i 


w^ere  i=replicate  number. 

(v)(A)  Calculate  and  record  the 
coefficient  of  variation  for  the  replicate 
sampling  effectivene^  measurements  of 
the  test  sampler  as: 
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CV.  = 


1-1 n    i-i 

n-1 


K   4.  X  100% 
E 


m) 


where: 

i  »  replicate  number 
n  =  number  of  measuremento  of 
effsctivmiess.    ,   .     ;*     ". 

(B)  If  the  value  of  CVb  exbaeds  10 
percent,  then  the  test  run  (steps  in 
paragraphs  (f)  (2)  through  (6)  of  this 
section). 

(7)  Repeat  steps  in  paragraphs  ({)  (1) 
through  (6)  of  this  section  fbr  each 
partiue  size  and  type  specified  in  Table 
F-2  of  this  subpart. 

(g)  Test  procedure:  Divided  flow 
method. — (1)  Generate  calibration 
aerosol.  Follow  the  procedures  fbr 
aerosol  generation  prescribed  in 
§  53.62(e)(2). 

(2)  Verify  the  quality  of  the  calibration 
aerosol.  FqIIqw  die  procedures  for 
verification  of  calibration  aerosol  size, 
and  quality  prescribed  in  §  53.62(e)(4). 

(3)  Introduce  the  calibration  aerosol 
into  the  static  chamber  and  allow  the 
particle  concentration  to  stabilize. 

(4)  Validate  that  transport  is  equal  for 
the  divided  flow  option. 


(i)  With  fluorometry  (this  applies  only 
if  fluorometry  is  used  for  detection  of 
particles): 

(A)  Install  a  total  filter  on  each  leg  of 
the  divided  flow  apparatus. 

(B)  Collect  particles  simultaneously 
through  both  legs  at  16.7  aLpm  onto  an 
appropriate  fiher  fat  a  time  period  such 
that  the  relative  error  of  the  measured 
concentration  is  less  than  5.0  percent. 

(C)  Determine  the  quantity  of  material 
collected  on  each  filter  using  a 
calibrated  fluorometw.  Calculate  and 
record  the  mass  concentration  measured 
in  each  leg  as: 


M. 


Ci   = 


0,  X  t. 


(31) 


where:  -=' 

i  =  replicate  number 

M  =  mass  of  material  collected  with  the 

total  filter 
Q  s  candidate  sampler  volumrtric     * 

flowrate. '  ■'        '■ 


(D)  Repeat  steps  in  paragraphs  (g)(4)(i) 
(A)  through  (C)  of  this  secticm  at  until 
a  minimiun  of  three  replicate 
measurements  are  performed. 

(ii)  With  a  number  counting  device 
such  as  an  aerosol  detector: 

(A)  Remove  all  flow  obstructions  firom 
the  flow  paths  of  the  two  legs. 

(B)  Quantify  the  aerosol  concentration 
of  the  primary  particles  in  each  leg  of 
the  apparatus. 

(C)  Repeat  steps  in  paragraphs  (g)(4)(i) 
(A)  through  (B)  of  this  secticm  at  until 

a  minimum  of  three  replicate 
measurements  are  performed. 

(iii)  (A)  Calculate  the  mean 
concentration  and  coefficient  of 
variation  as: 


C  =  i^ 


(1) 


(32) 


CV  = 


i»i 


(i) 


^.^=.'.' 


where: 

i  =  replicate  number 

n  -  number  of  replicates. 

(B)  If  the  coefficient  of  variation  is  not 
less  than  10  percent,  then  adjustments 
may  be  made  in  the  setup,  and  this  step 
must  be  repeated. 

(5)  Determine  the  sampling 
effectiveness  of  the  test  sampler  with  the 
inlet  removed  by  one  of  the  following 
procedures,  (i)  With  fluorometry  as  a 
detector 

(A)  Install  the  particle  size 
firactionator.  Install  a  filter  downstream 
of  one  leg  and  a  total  filter  on  the  byjpass 
teg  of  the  flow  dividing  apparatus. 

(B)  Collect  particles  simultaneously 
through  both  legs  at  16.7  aLpm  onto 
appropriate  filters  for  a  time  period  such 
that  the  relative  error  of  the  measured 
concentration  is  less  than  5.0  percent. 

(C)  Determine  the  quantity  of  material 
collected  on  each  filter  using  a 
calibrated  fluorometer.  Calculate  and 
record  the  mass  concentratiiw  measured 
by  the  total  filter  and  that  measured 


n-1 


X    ^    X    100% 
C 


after  penetrating  through  the  candidate 
firactionator  as  follows:  .     . 
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(35) 


where  i=  replicate  number. 

(ii)  With  a  number  coimting  device  as 
a  detector: 

(A)  Install  the  particle  size 
fractionator  into  one  of  the  legs  of  the 
divided  flow  apparatus. 

(B)  Quantify  and  record  the  aerosol 
number  concentration  of  the  primary 
p>articles  passing  through  the 
fractionator  as  CcancKO-  ''.^  , 

(C)  Divert  the  flow  from  the  leg 
containing  the  candidate  fractionator  to 
the  bypass  leg.  Allow  sufficient  time  for 
the  aerosol  concentration  to  stabilize. 


(33) 


(D)  Quantify  and  record  the  aerosol 
nimiber  concentration  of  the  primary 
particles  passing  through  the  bypass  leg 
asCiiMi(i> 

(iii)  Calculate  and  record  sampling 
effectiveness  of  the  candidate  sampler 


B      =_£S£-1£L   K   100%      (3^ 
C 

where  i  =  replicate  number. 

(6)  Repeat  step  in  paragraph  (g)(5)  of 
this  section,  as  appropriate,  to  obtain  a 
minimum  of  three  replicate 
measurements  of  sampling 
effectiveness. 

(7)  Calculate  the  mean  and  CV  for 
replicate  measurements. 

(i)  Calculate  and  record  the  mean 
sampling  effectiveness  of  the  candidate 
sampler  as: 


mm 
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E  =  i:L 
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Where  isreplicate  number.  sampling  effsctiveness  measurements  oP 

(UMA)  Calculate  and  lecoid  the  **»«  candidate  sampler  as: 

coefficieitt  of  variation  fat  the  replicate 
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Where: 

i=replicate  number 
nsnumber  of  replicates. 

(B)  If  the  coefBdent  of  variation  is  not 
less  than  10  percent,  then  the  test  run 
must  be  repeeted  (steps  in  paragraphs 
(g)  (1)  through  (7)  of  Uiis  secticm). 

(8)  Repeat  steps  in  paragraphs  (g)  (1) 
throueh  (7)  of  this  section  for  each 
particle  size  and  type  specified  in  Table 
F-2  of  this  subpart. 

(h)  Calculations.  (1)  Treatment  of 
multiplets.  For  all  measurements  made 
by  fluorometric  analysis,  data  shall  be 
corrected  for  the  presence  of  multiplets 
as  described  in  §  53.62(0(1).  Data 
collected  using  a  real-time  device  with 
siifficioit  resolution  to  discriminate 
primary  particles  from  multiplets  will 
not  require  muhiplet  correctidn. 

(2)  Cutpoint  determination.  Vat  eech 
wind  speed  determine  the  sampler  Dpso 
cutpoint  defined  as  the  aerodynamic 
particle  size  corresponding  to  50 
percent  effectiveness  firom  the  multiplet 
corrected  smooth  curve. 

(3)  Graphical  analysis  and  numerical 
integration  with  ambient  distributions. 
Follow  the  steps  outlined  in  §  53.62(0(3) 
through  §  53.62(0(4)  to  calculate  the 

•estimated  concentration  measurement 
ratio  between  the  candidate  samplw  and 
a  reference  m^hod  sampler. 

(i)  Test  evaluation.  The  candidate 
method  passes  the  static  fractionator  test 
if  the  values  of  Re  and  Dpso  for  each 
distribution  meets  the  specifications  in 
Table  F-1  of  this  subpart 

fsajs   Teal  Prooeduie:  Loading  Teat 

(a)  Overriew.  (1)  The  loading  tests  are 
designed  to  quantify  any  appreciable 
changes  in  a  candidate  method's 
performance  as  a  function  of  coarse 
aerosol  collection.  This  test  is  divided 
into  two  phases: 

(i)  A  mandatory  demonstration  that 
the  candidate  method  is  capable  of 
single-day  sampling  vdth  periodic 
maintenance  after  each  24  hours  of 
operation;  and 

(ii)  An  optional  demonstration  that 
the  candidate  is  capable  of  multi-day 
sampling  with  the  periodic  maintenance 
schediile  as  defined  by  the 
manufactura*. 


(2)  In  the  first  phase,  the  candidate 
sampler  is  first  exposed  to  a  laboratory- 
generated  aerosol  equivalmt  to 
sampling  a  nominal  ccmcentration  of 
150  |ig/m3  ovw  a  24-hour  time  period. 
Following  this  initial  loading,  the 
candidate  sampler's  efiiectiveness  as  a 
function  of  particle  aerodynamic 
diameter  must  then  be  evaluated  using 
by  performing  the  test  in  §  53.62  (full 
wind  tunnel  test).  A  sampler  which  fits 
the  category  of  finctionator  deviation  in 
§  53.60(e)(2)  may  opt  to  perform  the  test 
in  §  53.64  (static  fractionator  test)  in  Ueu 
of  the  full  wind  tunnel  test.  The 
candidate  sampler  is  approved  for  single 
day  sampling  with  maintenance  after 
eech  24  noiu^  of  operation  if  the  criteria 
in  Table  F-1  of  this  subpart  are  met  for 
the  24-hour  loading  test. 

(3)  In  the  test  for  extended  periodic 
maintenance,  the  candidate  samplef  is 
exposed  to  a  mass  of  coarse  aerosol 
equivalent  to  sampling  a  mass 
concoitration  of  150  (ig/m^  over  the 
time  period  that  the  manufacturer  has 
specified  between  periodic  cleening. 
The  candidate  sampler's  effectiveness  as 
a  function  of  particle  aerodynamic 
diameter  must  then  be  evaluated  by 
performing  the  test  in  §  53.62  {full  wind 
tunnel  test).  A  samplw  which  fits  the 
category  of  fractionator  deviation  in 

§  53.60(e)(2)  may  opt  to  perform  the  test 
in  §  53.64  (static  fractionator  test)  in  lieu 
of  the  full  wind  tunnel  test.  If  the 
criteria  presented  in  Table  F-1  of  this 
subpart  are  met  for  this  test,  the 
candidate  sampler  ia  approved  for 
multi-day  sampling  with  the  periodic 
maintenance  schedule  as  specified  by 
the  manufacturer.  For  example,  if  the 
candidate  sampler  passes  the 
reevaluation  tests  following  loading 
with  an  aerosol  mass  equivalent  to 
sampling  a  150  (ig/m^  awosol 
continuously  for  7  days,  then  the 
sampler  is  approved  for  7  day  field 
operation  before  cleaning  is  required. 

(b)  Technical  Definitions.  (1) 
Effectiveness  after  loading.  Effectiveness 
after  loading  is  the  ratio  (expressed  as  a 
percentage)  of  the  mass  concentration  of 
particles  of  a  given  size  reaching  the 
sampler  filter  to  the  mass  concentration 


of  particles  of  the  same  size  approaching 
the  sampler. 

(2)  Effectiveness  aftar  extended 
loading.  Effectiveness  after  extended 
loading  is  the  ratio  (expressed  as  a 
percentage)  of  the  mass  concentration  of 
particles  of  a  given  size  reaching  the 
sampler  filter  to  the  mass  concentration 
of  particles  of  the  same  size  approaching 
the  sampler. 

(c)  Facilities  and  equipment  required. 
(1)  Particle  delivery  system.  The  particle 
deUvery  system  shall  consist  of  a  static 
chamber  or  a  low  velocity  wind  tunnel 
having  a  suffidffiiUy  large  cross- 
sectional  area  such  that  the  test  sampler, 
or  portion  thereof,  may  be  installed  in 
the  test  section.  At  a  minirruFni,  the 
system  must  have  a  suffidenUy  large 
cross  section  to  house  the  candidate 
sampler  inlet  as  %vell  as  a  collocated 
isokinetic  nozzle  for  measuring  total 
aerosol  concentration.  The  mean 
velocity  in  the  test  section  of  the  static 
chamber  or  wind  tiumel  shall  not 
exceed  2  km/hr. 

(2)  Aerosol  generation  equipment  For 
purposes  of  these  tests,  the  test  aerosol 
shall  be  produced  from  commercially 
available,  bulk  Arizona  road  dust.  To 
provide  direct  interlaboratory 
comparabiUty  of  sampler  loading 
characteristics,  the  bulk  dust  is 
specified  as  0-10  ^m  ATD  available 
from  Powder  Technol(^  Incorporated 
(Bumsville,  MN).  To  effidently 
deagglomerate  the  bulk  test  dust,  either 
a  fluidized  bed  aerosol  generator, 
Wright  dust  feeder,  or  sonic  nozzle  shall 
be  used  for  the  aerosol  generation.  Other 
dust  generators  may  be  used  contingent 
upon  prior  approval  by  the  Agency. 

(3)  Isokinetic  sampler.  Mean  aerosol 
concentration  within  the  static  chamber 
or  wind  tiumel  shall  be  established 
using  a  single  isokinetic  sampler 
containing  a  preweighed  high-efBdency 
total  fiker.  ^ 

(d)  Test  Procedure:  24  hour  loading 
test.  (1)  Clean  the  candidate  samplw. 
Internal  surfaces  of  the  candidate 
sampler  shall  be  thoroughly  cleaned  and 
dried  prior  to  performing  these  tests. 
The  internal  fractionator  surfaces  shall 
then  be  prepared  in  strid  accordance 
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with  the  operetmg  instructions  in  the 
sampler's  operating  manual  refarred  to 
in  §  53.4(b)(3).  Install  the  candidate 
sampler's  inlet  and  the  isokinetic 
sampler  within  the  test  chamber  or 
wind  tunnel. 

(2)  Generate  a  dust  cloud.  Generate  a 
dust  cloud  composed  of  Arizona  test 
dust  and  introduce  the  dust  cloud  into 
the  chamber.  Allow  sufficient  time  for 
the  particle  concentration  to  become 
steady  within  the  chamber. 

(3)  Sample  aerosol  with  a  total  filter 
and  the  candidate  sampler.  Sample  the 
aerosol  for  a  sufficient  time  to  produce 
an  equivalent  time  weighted 
concentration  (TWC)  of  3600  |ig  hr  /m*. 
For  example,  this  TWC  level  may  be 
achieved  by  sampling  a  150  pg/m^  mean 
OMicentration  for  24  hours. 
Ahematively,  a  900  Mg/m^ 
concentration  may  bis  sampled  fcff  a  4- 
hour  time  period  to  {mxluce  an 


equivalent  TWC  value.  Following 
shutdown  of  the  system,  record  the 
sampling  time  and  all  aerosol  generation 
parameters. 

(4)  Determine  the  time-weighted 
concentration,  (i)  Weigh  the  isokinetic 
sampler's  total  filter  on  a  gravimetric 
balance  such  that  the  relative  error  is 
less  than  5.0  percmt.  Subtract  the 
filter's  initial  mass  from  the  final  mass 
to  determine  the  collected  aerosol  mass. 

(ilKA)  Calculate  and  record  the  TWC 


as: 


IWC  = 


M  »    t 


05) 


where:  '■  \,  ■ 

MscoUected  aeroaol  mass,  Mg 
Qscandidate  volumetric  flowrate,  m'/hr 
tsaampling  time,  hr. 

(B)  If  the  value  of  TWC  deviates  from 
3600  Mg  hr  /m^  ±  15  percent,  then  the 


loaded  mass  is  unacceptable  and  steps 
in  paragraphs  (d)  (1)  through  (3)  of  this 
section  must  be  repeated. 

(5)  Determine  the  candidate's 
paformance  after  loading.  The 
candidate  sampler's  effiactiveness  as  a 
function  of  particle  aerodjmamic 
diameter  must  then  be  evaluated  using 
by  p«fonning  the  test  in  §  53.62  (full 
wind  tunnel  test).  A  sampler  which  fits 
the  category  of  firactionator  deviation  in 
$  53.60(eM2)  may  opt  to  perform  the  test 
in  §  53.64  (static  fractionator  test)  in  lieu 
of  the  fiill  wind  txmnel  test. 

(e)  Test  Procedure:  Extended  loading 
test.  (1)  Ckilculate  the  target  loading 
mass.  Calculate  and  record  the  time 
weighted  concentraticm  of  Arizona  road 
dust  which  is  equivalent  to  exposing  the 
sampler  in  an  envircmment  of  150  pg/m' 
over  the  time  specified  by  the  vendor  as: 


Target  nrc  =  150  iig/jii'  xt    (4$) 


where  t  =  the  number  of  hours  specified 
by  the  manufactiuw  pricv  to 
'  periodic  cleaning. 

(2)  Clean  the  candidate  sampler. 
Internal  suriisces  of  the  candidate 
sampler  shall  be  cleaned  and  dried  prior 
to  performing  these  loading  tests.  The 
internal  fractionator  surfaces  shall  then 
be  prepared  in  strict  accordance  with 
the  operating  instructions  specified  in 
the  sampler's  operating  manual  referred 
to  in  §  53.4(b)(3).  Install  the  candidate 
sampler's  kilet  and  the  isokiitotic 
sampler  within  the  test  chamber  or 
wind  tunnel. 

(3)  Generate  a  dua  cloud.  Generate  a 
dust  cloud  composed  of  Arizona  test 
dust  and  introduce  the  dust  cloud  into 
the  chamber.  Allow  sufficient  time  for 
the  particle  concentration  to  become 
steady  writhin  the  chamber. 

(4)  Sample  aerosol  with  a  total  filter 
and  the  candidate  sampler.  Sample  the 
aerosol  for  a  time  sufficient  to  produce 
an  equivalent  TWC  equal  to  that  of  the 
target  TWC  ±15  percent.  Following 
shutdown  of  the  system,  record  the 
sampling  time  and  all  aerosol  generation 
parameters. 

(5)  Determine  the  time  weighted 
concentration.  Weigh  the  isokinetic 
sampler's  total  filter  on  a  gravimetric 
balance  such  that  the  relative 
measurement  error  is  less  than  5.0 
percent.  Subtract  the  filter's  initial  mass 
from  the  final  mass  to  determine  the 
collected  aerosol  mass. 

(i)  (A)  Calculate  and  record  the  TWC 
as: 


TWC  = 


M  »   t 


(41) 


'.M 


(B)  If  the  value  of  TWC  deviates  from 
the  target  TWC  ±  15  percent,  then  the 
loaded  mass  is  unacceptable  and  steps 
in  paragraphs  (e)  (1)  through  (4)  of  this 
section  miist  be  repeated. 

(6)  Determine  the  candidate's 
effectiveness  after  extended  loading. 
The  candidate  sampler's  effiectiveness  as 
a  function  of  particle  aerodynamic 
diameter  must  then  be  evaluated  by 
performing  the  test  in  §  53.62  (full  wdnd 
timnel  test).  A  sampler  which  fits  the 
category  ot  fiBctionator  deviation  in 
§  53.60(e)(2)  may  opt  to  perform  Uie  test 
in  §  53.64  (static  fractionator  test)  in  lieu 
of  the  full  wind  tunnel  test. 

(f)  Test  results.  (1)  24-hour  test  results. 
If  the  AC'S  determined  in  the 
effsctiveness  evaluation  pass  the  criteria 
established  in  Table  F-1  of  this  subpart 
for  the  24-hour  loading  test,  then  the 
candidate  passes  this  test  with  the 
stipulation  that  the  sampling  train  be 
cleaned  after  each  24  hours  of  operation. 

(2)  Extended  test  results.  If  the  ACs 
determined  in  the  effectiveness 
evaluation  pass  the  criteria  established 
in  Table  P-1  of  this  subpart  for  the 
extended  loading  test,  then  the 
candidate  sampler  passes  this  test  with 
the  stipulation  that  the  sampling  train 
be  cleaned  at  least  of  often  as  the 
frequency  tested.  :' 

153.06    TeetProoedurwVotatWtytMt 

(a)  Overview.  This  test  procedure  is 
designed  to  ensiire  that  the  candidate 


sampler's  volatility  losses  when 
sampling  semi- volatile  ambient  aeroeol 
will  be  comparable  to  that  of  a  federal 
refiarence  method  sampler.  The 
candidate  sampler  must  meet  or  exceed 
the  acceptance  criteria  in  Table  F- 1  of 
this  subpart. 

(b)  Technical  definition.  Residual 
mass  (RM)  is  defiiied  as  the  difference 
between  the  final  filter  weight  following 
the  blow-off  phase  and  the  initial  filtw 
weight  preceding  the  loading  phase. 

(c)  Facilities  and  equipment  required. 
(1)  Chambers  and  test  atmosphere.  This 
test  requires  two  diambers.  one  inside    • 
the  other.  The  internal  chamber  is  used 
to  produce  a  well-mixed  test 
atmosphere  from  which  the  sampling  is 
performed.  The  air  velocity  in  the 
chamber  shall  be  2.0  km/hr  ±  10 
percent,  perpendicular  to  the  sampling 
inlet.  The  test  section  shall  be 
sufficiently  large  such  that  the  inlet,  or 
portion  installwl  thereof,  shall  block  no  ~ 
more  than  I5percent  of  the  chamber 
cross  section  in  the  test  area.  At  least 
one  reference  and  one  candidate 
sampler  must  be  tested  simultaneously. 
Such  a  configuration  is  designated  as  a 
case.  Each  case  needs  to  be  repeated 
three  times  for  each  of  the  different 
blow-off  phases  (1.  2.  3. 4  hours  in 
duration).  The  external  chamber  is  used 
to  condition,  handle  and  weigh  filters. 
The  temperature  in  both  chambers  shall 
be  maintained  at  22  ±  0.5  "C.  Thrf 
relative  humidity  (RH)  in  both  chambers 
shall  be  maintaineid  at  40  percent  ±  3 
percent. 
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(2)  Aerosol  generation  system.  A 
pressure  nebulizer  shall  be  used  to 
produce  a  polydisperse  aerosol  at  a 
mass  median  diameter  of  less  than  2.5 
fun.  The  polydisperse  aerosol  shall  be 
generated  from  A.C.S.  reagent  grade 
glycerol  of  99.5  percent  minimum 
purity.  To  provide  direct  interlaboratory 
comparability  of  sampler  volatility 
characteristics,  the  required  nebulizer  is 
Part  #  5207,  manufactured  by  Seamless, 
a  division  of  Professional  Medical 
Products.  Lac  (Ckeenwood.  SC).  The 
concentration  of  the  aerosol  inside  the 
internal  chamber  shall  not  exceed  2  mg/ 
m^.  or  any  concentiatian  that  would 
overload  the  filters:  (such  overloading 
can  be  observed  as  "wetted  areas').  The 
concentration  inside  the  chamber  shall 
be  at  least  1  mg/m^  to  obtain  significant 
filter  loading. 

(3)  Air  velocity  verification.  The 
chamber  air  velocity  must  be  measured 
using  an  appropriate  technique  capable 
of  5  percent  precision  or  better. 

(d)  Test  procedures.  (1)  This 
procedure  shall  be  used  to  test  the 
performance  of  candidate  eqmvalent 
methods  of  type  I  and  type  n  in  which 
suspended  particulate  matter  is 
collected  on  a  filter.  Two  candidate 
samplers  and  two  reference  method 
samplers  must  be  tested.  One  reference 
method  sampler  and  one  candidate 
sampler  must  be  simultaneously 
subjected  to  the  entire  test  procedure  to 
ensure  that  both  samplers  are  exposed 
to  the  identical  aerosol.  This  can  be 
achieved  by  using  a  manifold  which 
allows  connection  of  two  samplers 
outside  the  internal  chamber. 

(2)  This  method  consists  of  three 
consecutive  phases.  In  the  first  phase 
designated  as  A,  temperature,  relative 
humidity  inside  and  outside  the  internal 
chamber  must  be  maintained  at  the 
levels  in  paragraph  (d)(1)  of  this  section 
and  the  aerosol  concentration  and  size 
distribution  inside  the  internal  chamber 
must  be  stabilized  at  the  level 
prescribed  in  paragraph  (d)(1)  of  this 
section.  The  samplers"  filters  are 
conditioned  d}mamically  by  drawing 


aerosol-free  air.  Such  air  can  be 
produced  by  filtering  air  frt>m  the 
external  chamber  through  the  absolute 
(HEP A)  filter.  The  duration  of  filter 
conditioning  shall  be  sufficient  to  obtain 
complete  filter  equilibration.  In  the 
second  phase,  designated  as  B.  both 
samplers  shall  draw  aerosol-laden  air  at 
a  constant  flow  rate  for  30  minutes.  In 
the  third  phase  designated  as  C, 
samplers  draw  aerosol-free  and  aerosol 
compound  vapor  free  air,  to  produce 
partial  volatilization  of  the  collected 
aerosol,  over  single  time  periods  of  1, 2, 
3,  and  4  hours.  In  each  test,  phase  C  is 
preceded  by  phase  A  and  phase  B  using 
a  new  set  of  filters.  Phase  C  shall  be 
conducted  immediately  after 
completion  of  the  phase  B.  The  setup 
used  in  phase  A  can  be  used  to  produce 
air  needed  in  phase  C. 

(e)  Fiher  handling.  Careful  hanHling 
of  the  filter  diuing  sampling, 
conditioning,  and  weighing  is  necessary 
to  avoid  errors  due  to  damaged  filters  or 
loss  of  collected  particles  from  the 
filters.  All  filters  must  be  weighed 
immediately  after  phase  A  and  phase  C. 

(f)  Temperature,  humidity,  and  static 
charge  considerations. — (1) 
Temperature  and  humidity.  The  effects 
of  temperature  and  humidity  can  be 
miniinized  by  equilibrating  the  test 
filters  at  conditions  inside  the  external 
chamber.  Total  djmamic  conditioning 
can  be  established  by  sequential  filter 
weighing  every  30  minutes  following 
repetitive  dynamic  conditioning.  The 
filters  are  considered  sufficiently 
conditioned  if  the  sequential  weights 
are  repeatable  to  ±3Mg.  The  temperature 
and  relative  hiunidity  changes  in  which 
the  filter  is  exposed  during  the  entire 
procedure  must  not  exceed  ±+  0.5  "C  for 
the  temperature  and  ±  3  percent  RH, 
respectively. 

(2)  Static  charge.  The  following 
procedure  is  suggested  for  minimiTing 
charge  effects.  Place  six  or  more 
Polonium  static  control  devices  (PSCD) 
inside  the  microbalance  weighing 
chamber,  (MWC).  Two  of  them  must  be 
placed  horizontally  on  the  floor  of  the 


MWC  and  the  remainder  placed 
vertically  on  the  back  waU  of  the  MWC 
Taping  two  PSCD's  together  or  using 
double-sided  tape  will  help  to  keep 
them  from  felling.  Place  the  filter  that  is 
to  be  weighed  on  the  horizontal  PSCDs 
feeing  aerosol  coated  surface  up.  Close 
the  MWC  and  wait  1  minute.  Open  the 
MWC  and  place  the  filter  cm  the  balance 
dish.  Wait  1  minute.  If  the  charges  have 
been  neutralized  the  weight  wiU 
stabilize  within  30-60  seconds.  Repeat 
the  procedure  of  neutralizing  charges 
and  weighing  as  prescribed  above 
several  times  (typically  2-4  times)  until 
consecutive  weights  will  difiisr  by  no 
more  than  3  micrograms.  Record  the  last 
measured  weight  and  use  this  value  f(x 
all  subsequent  calculations. 

(g)  Artifacts.  Additional  negative  or 
positive  artifacts  in  collected  mass 
during  the  first  sampling  period  may 
occur.  Such  artifacts  sh^'be  minimized 
by  producing  and  preserving  the 
chemical  composition  of  the  air  inside 
the  internal  chamber  to  provide 
thermodynamic  and  physicochemical 
states  of  equilibrium  for  the  particles. 

(h)  Calculations.  Filters  shall  be 
weighed  before  the  aeroeel  loading 
phase  and  immediately  after  the  blow- 
off  phase.  The  Utter  wei^t  is  subtracted 
from  the  former  weight  to  calculate  the 
residual  mass  (RM).  The  mass  on  the 
filter  from  the  tested  candidate  sampler 
is  multiplied  by  the  volumetric 
sampling  flows  ratio,  Le.,  Frm  flow  rate/ 
Candidate  flow  rate,  to  produce  a 
corrected  residual  mass  (CRM). 

(i)  Test  for  comparability. 
Comparability  of  the  candidate  method 
shall  be  established  by  calculating 
regression  parameters  for  the  regressioo 
of  the  CRMs  obtained  using  candidate 
devices  on  RMs  obtained  using  FRM 
devices.  If  the  linear  regression 
parameters  (slope,  intercept  and 
correlation]  meet  the  following  values: 
Slope=l  ±  0.1,  inteicept=0  ±  0.15. 
correlation  r  ^.97,  the  candidate 
method  passes  this  test  for 
comparability. 


TeUes  to  Subpart  F  of  Part  53 

Table  F-1.— Performance  SPEaFiCAnoNS  for  PM2^  Class  tl  EourvALENi  Samplers 


Performance  tost 

Specifications 

Acceptance  criMe 

FuN  Wind  Tumet  Evaiualion 
§53.62. 

Wind  Tunnellnlet  Aspiration 

Test  §53.63. 
Static  Fractionata  Test 

§53.64. 

VOAG  produced  aerosol  ai  2  KnVhr  and  24  kmlht 

3.5  (un  Hquid  VOAG  produced  aerosol  size  in  con|isv>- 

tion  with  wind  speeds  of  2  lan/hr  and  24  torVhr. 

Dp»  -  2.5  iun  ±  0.2  lun;  Nwneric^  Anelysis  ResuH* 
95%  $R.^105%  for  dWrbullons  presented  in  Tabtas 
F-4.  F-5.  wid  F-6. 

Relative  Aspiration:  95%  sMeansn06%.  CV  $  10% 

'^aA    TnhllA     C     ^    W\r    omiy^lft^iaMAMji     ■A.aihawftM.a    akMaMMlaa 

DpM  ■  2.5  Mm  ±  0.2  |im;  Numencal  Analysis  Results: 

see  laoie  r-z  lor  specfflcanortt  regardng  particles 
sizes  and  perticie  types. 

86%  SRe£l05%  for  dntrtxjooris  presented  in  Tables 
F-4.  F-6.  «id  F-6. 

>*t,~j-. .  ;.   f- 
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Table  F-i.— Performance  SPEaRCA-noNS  for  PMzj  Class  li  Equivalent  Samplers— Continued 


Perfemiance  test 

speciicieDone 

Acceptance  crttMie 

Loadng  Test  §53.65  - 

VoialMty  Test  S  53.66  .   

Loadng  of  tt«  deen  cenddais  under  liboralofy  oonf- 
ikmr  24  hourleet.  extended  test 

Polydtaperae  Iquid  aeraeol  produMd  by  air  netxjfaaHon 
c*  A.C.S.  remeni  grade  flfyoarol.  99.5%  minimum 
purt«y. 

24  hour  test  and  Extended  test;  Opw  -  2.5  |im  ±  0.2 
lim;  Numerical  Analysis  ResiMs:  95%  sRe^106%  for 
dttt)u0ons  presented  m  TaWes  F-4.  F-5,  and  F-6. 

Regression  Parameters  Siope  -  1  ±  0.1.  Intercept  •  0 
±0.15r2a97. 

Table  F-2.— Particle  Sizes  and  Wind  Speeds  for  Full  Wind  Tunnel  Evaluation.  Wind  Tunnel  Inlet  Aspiration 

Test,  and  Static  Chamber  Test 


Primary  paitical  mean  size*  iiar^ 


1J±0.25 

2.040.25 

2A«.25 

2.olt)-2D  .»—••••. 

3.5±0.25 

4ShOJS 


Poiydtaperse  Glycerol  Aeroeoi 


Ful  wind  tunnel  test 


2loMv      24l(rMv 


S 
8 
S 
S 
S 
S 


s 
s 
s 
s 
s 
s 


2knVlv.     24  km^ 


V  ' 


S 

s 
s 
s 
s 

8 


VoMtty 
test 


•Aerodynamic  dtemetar. 

S-sold  pvticies.  Ukquki  puVtin. 


Table  F-3.— Critigal  Parameters  of  Idealized  Ambient  Particle  Size  Distributions 


ktoaized  (tstribUion 

Fine  pertlcte  mode 

Coerse  parUde  mode 

PMiV 
PM|o 
raHo 

sampler 

e><pected 

mass 

oonc 

(|igW») 

mmo 

dim) 

QecskL 
Dev. 

Cone 
(»i0/m») 

MMO 
0in4 

QeasttL 
Oev. 

Cone. 
(liOAn>) 

Coarse  — 

Tvnicar 



0.50 
0.50 
0J6 

2 

2 
2 

12.0 
33.3 
864) 

10 
10 
15 

2 
2 
2 

88i) 
66.7 
15.0 

0.27 
0.56 
0.94 

13.814 
34.284 

Rne 

. .. 

78.539 

«.^ 
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Table  F-4wEstimateo  Mass  Concbitratkni  Measurembut  of  PM2 1  for  Ideauoo  ^ 

rMUCM 

Aerodynamic 

Diameter 

(f<m) 

Teat  Sampler 

MeelSanvilw 

rreciMnei 

Semplna 

cnwovtnws 

interval  Mass 

Connn- 

tration 

canmana 

Maia 

CortoMt' 

tralion 

IMeesurenMfit 

Fractional 
Sampino 
effective 

intervel  Mesa 
CorweMi  aticN  1 

Estimated  Mess 
Vtoriuai  lu  auui  1 
Measurament 

(1) 

(2) 

(3) 

(4) 

m 

(6t 

(7) 

<0.600 

1.000 

6.001 

1.000 

6.001 

6.001 

0.e25 

2.128 

0.898 

2.128 

2.127 

0.760 

0.982 

0.998 

a8e2 

0.980 

0.875 

0.730 

0.887 

0.730 

0.728 

1.000 

0.661 

0.995 

0.651 

0.548 

1.125 

0.428 

0.991 

0.428 

0.424 

1.250 

0.346 

• 

0.987 

0.346 

0.342 

1.375 

0.284 

0.880 

0.294 

0.288 

1.500 

0.284 

0.868 

0.264 

0.266 

1.675 

0.261 

0.964 

0.251 

0.239 

1.760   - 

0.250 

0.932 

0.260 

0.233 

1.875 

0.268 

0.889 

0.268 

0.232 

2.000 

0.272 

a864 

0.272 

0.232 

2.126 

0.292 

0.781 

0.282 

0.231 

2.250 

0.314 

O.707 

0.314 

a222 

2.375 

0.338 

6.802 

0.338 

0.204 

2.600 

0.366 

0.480 

0.366 

0.176 

2.625 

0.394 

0.351 

0.384 

0.138 

2.760 

0^22 

0.230 

0.422 

0.097 

2.875 

0.448 

0.133 

0.448 

0.080 

3.000 

0.477 

0.067 

0.477 

0.032 

3.125 

0.504 

0.030 

0.604 

0.016 

3.260 

0.630 

0.012 

0.630 

0.006 

3.375 

0.666 

0.004 

0.6U 

0.002 

3.600 

0.578 

0.001 

0.678 

0.001 

3.625 

0.602 

0.000 

0.802 

0.000 

3.750 

0.624 

aooo 

0.824 

0.000 

3.875 

0.644 

0.000 

0.844 

0.000 

4.000 

0.663 

0.000 

0.663 

0.000 

4.125 

0.681 

0.000 

0.881 

0.000 

4.260 

0.687 

0.000 

0.687 

0.000 

4.376 

0.712 

0.000 

0.712 

0.000 

4.500 

0.726 

0.000 

0.726 

0.000 

4.625 

0.738 

0.000 

0.738 

0.000 

4.760 

0.760 

0.000 

0.760 

0.000 

4.875 

0.780 

0.000 

0.760 

0.000 

6.000 

0.768 

0.000 

0.768 

0.000 

5.125 

0.777 

0.000 

0.777 

0.000 

5.260 

0.783 

0.000 

0.783 

0.000 

5.376 

0.788 

0.000 

0.788 

0.000 

5.600 

0.794 

0.000 

0.784 

0.000 

6.626 

0.798 

0.000 

0.798 

0.000 

5.75 

r 

0.801 

0.000 

0.801 

0.000 

1 

13.814 

.  ST--  ■  '.    •% 
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Table  F-5.  Estimated  Mast  Concantration  Mm 
-Tvnk:«r  CoarM  Aarosol  St 

wuramant  of  PM2.8  for  Idealized 
wDotrihutiofL 

rVUGW 

Aerodynwnic 
Dfefnetsf 

Tect  Samplar 

ldealS«nplw                         | 

^Sewpfcy 
Eftactivenen 

bitewtl  Men 
Concefv 

ESQnWWU 

Man 
Concen- 

IfSuOfi 

Fractionel 
Sampino 

ntm  lilt  1. 

Interval  Mm* 

^  -   _  -  —  ■* ^» 

-^M  Nf  M  lU  BUUI 1 

caniMiau 

Conceiv 

Uation 

Meaaurafnant 

<1) 

(2) 

(3) 

(4) 

(6) 

W 

(7) 

<  0.600 

1.000 

18.861 

1.000 

18.861 

18.861 

0.825 

6.899 

0.999 

6.899 

5.893 

o.7to 

- 

2.708 

0.998 

2.708 

2.703 

O.AH 

1.998 

0.997 

1.996 

1.990 

1.000 

1.478 

0.995 

1.478 

1.471 

1.125 

1.108 

0.991 

1.108 

1.098 

1.260 

0.848 

0.987 

0.848 

0.836 

1.376 

0.881 

0.980 

0.881 

0.848 

1.600 

0.632 

0.989 

0.632 

0.518 

1.876 

0.444 

•■ 

0.964 

0.444 

0.424 

1.760 

0.384 

0.932 

0.384 

0.358 

1.876 

0.347 

0.899 

0.347 

0.312 

2.000 

0.326 

0.864 

0.326 

0.277 

2.125 

0.314 

0.791 

0.314 

0.248 

2.250 

0.312 

0.707 

0.312 

0.221 

2.^76 

0.316 

0.802 

0.318 

0.190 

2.506 

0.326 

0.480 

0.326 

0.168 

2.825 

0.3o8 

0.361 

0.338 

0.118 

2.750 

0.350 

0.230 

0.360 

aoei 

2.875 

0.388 

0.133 

0.388 

0.049 

3.000 

0.382 

0.087 

0.382 

0.028 

3.125 

0.399 

0.030 

0.399 

0.012 

3.250 

0.418 

0.012 

0.418 

0.006 

3.376 

0.432 

0.004 

0.432 

0.002 

3.500 

0.449 

0.001 

0.449 

0.000 

3.625 

0.484 

0.000 

0.484 

0.000 

3.750 

0.480 

0.000 

0.480 

0.000 

3.875 

0.494 

■ 

0.000 

0.494 

0.000 

4.000 

0.607 

0.000 

0.607 

0.000 

4.125 

0.620 

0.000 

0.620 

0.000 

4.250 

-     • 

0.000 

0.632 

0.000 

4.375 

0.000 

0.643 

0.000 

4.500 

0.000 

0.663 

0.000 

4.825 

0.000 

0.682 

0.000 

4.750 

0.000 

0.570 

0.000 

4.875 

0.000 

0.677 

0.000 

5.000 

0.000 

0.584 

0.000 

5.125 

0.000 

0.690 

0.000 

5.250 

0.000 

0.696 

0.000 

5.375 

0.000 

0.699 

0.000 

5.600 

0.000 

0.803 

0.000 

6.825 

0.000 

0.806 

0.000 

6.76 

0.000 

0.808 

0.000 

c„ .  .,  - 

Cn,    M     .   - 

U.i^ 

I' 
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Table  F-6.E8timated  Maas  CorK:entration  Meaaurement  of  PM^  for  Idealized 

Partide 

Aerodynamic 

Diameter 

Teat  Sempler 

Ideal  Sampler                          | 

interval  Maas 

CoTKen- 

tration 

OiB/m*) 

Estimated 
Mass 

Concen- 
tration 
Measurement 

Fractional 

SampHno 

Effectivenees 

Interval 
Maas 

Concerv 
tration 

Estimated 
Mass  Concen- 
tration 
Meesurement 

SampHnQ 
Effectiveneaa 

(1) 

(2) 

(3) 

(4) 

(5) 

<6) 

(7) 

<(>.500 

1.000 

18.868 

1.000 

18.868 

18.868 

0.625 

13.412 

0.999 

13.412 

13.399 

0.750 

8.014 

0.998 

8.014 

7.998 

0.876 

6.984 

0.997 

6.984 

6.963 

1.000 

5.954 

0.995 

5.954 

5.924 

1.125 

5.015 

0.991 

5.015 

4.970 

1.250 

4.197 

0.987 

4.197 

4.142 

1.376 

3.503 

^.980 

3.503 

3.433 

1.500 

2.921 

0.969 

2.921 

2.830 

1.675 

2.438 

0.954 

2.438 

2.326 

1.750 

2.039 

0.932 

2.039 

1.900 

1.875 

1.709 

0.899 

1.709 

1.536 

2.000 

1.437 

0.854 

1.437 

1.227 

2.125 

1.212 

0.791 

1.212 

0.959 

2.250 

1.026 

0.707 

1.026 

0.726 

2.375 

0.873 

0.602 

0.873 

0.526 

2.500 

0.745 

0.480 

0.745 

0.358 

2.625 

0.638 

0.351 

0.638 

0.224 

2.760 

0.550 

0.230 

0.550 

0,127 

2.875 

0.476 

0.133 

0.476 

0.063 

3.000 

0.414 

0.067 

0.414 

a028 

3.125 

0.362 

0.030 

0.362 

0.011 

3.250 

0.319 

0.012 

0.319 

0.004 

3.375 

0.282 

0.004 

0.282 

0.001 

3.500 

0.252 

0.001 

0.252 

0.000 

3.625 

0.226 

0.000 

0.226 

0.000 

3.750 

0.204 

aooo 

0.204 

0.000 

3.875 

0.185 

0.000 

0.185 

0.000 

4.000 

0.170 

0.000 

0.170 

0.000 

4.125 

0.157 

0.000 

0.157 

0.000 

4.250 

0.146 

0.000 

0.146 

0.000 

4.375 

0.136 

0.000 

0.136 

0.000 

4.500 

0.129 

0.000 

0.129 

0.000 

4.625 

0.122 

0.000 

0.122 

0.000 

4.750 

0.117 

0.000 

0.117 

0.000 

4.875 

0.112 

0.000 

0.112 

0.000 

5.000 

0.108 

0.000 

0.106 

0.000 

5.125 

0.105 

0.000 

0.105 

0.000 

5.250 

0.102 

0.000 

0.102 

0.000 

5.375 

0.100 

0.000 

0.100 

0.000 

5.500 

0.098 

0.000 

0.098 

0.000 

5.625 

0.097 

0.000 

0.097 

0.000 

5.75 

0.096 

o.oo(r 

0.096 

0.000 

C.,^.,.  « 

Cw— — .  - 
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Figures  to  Sabpivi  F  of  Part  S3  >  »•,  j^^  .,^ 
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Figure  P-1 
iiivalency 


EqahralcBcy 
Graated 


Flowchart  for  determining  requirements  for  Class  II  San^>ler 
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ksk^ahon  testing  checklist  for  class  n 


Coin>liMpe  Sttini: 


Y«Yet     N-No     NA  -  Not  appiinUe/Not  avaiUbk 


Verifioaion 


Verified  kjr  Dkvct 
of  DocHMBtod  ErideMc: 
or  AppMciiioa  Spec. 


(Inchidet  donimmwion  of  who,  irfnt,  wiat, 
when,  wiqr) 


B:  PEironfANCE  SPECmCATIONS 


Bvahiatioa  compleied 
IS3.50 10  iS3.56 


toSid)pertE 


B: 


cam  n  nmpkn  tet  are  alio  Cbw  I 
(aeqpendaUzed)  have  pocaed  die  teats  fai  §33.57 


F:  nUOKMANCE  SPECYRST 


BvafaiatiQn  of  Physical  Charaderittka  of  dean 
Sanqrier  -  One  of  dieae  tests  nmst  be 
perfonned 

IS3.62  -  Ml  Wind  1\Bmel 
fS3.63  -  Ini^  Aqiiralion 
153.64  -  StMic  PfarJionaior 


Bvahation  of  Physical  Characteristics  <rf 


24 

i5i.65(i)  must  be  pcribnned 
one  <rf  the  following  tests  must  be  performed 
for  evaluatian  after  loadiiig 

853.62.  S53.63.  853.64 

Eatoided  IomH^  (optional) 

853.6S(e)  must  be  performed 
one  (rf  the  following  tests  must  be  performed 
for  evahiatkin  afker  loadng 

§53.62.  853.63.  853.64 


Bvahiation  (rf  die  Volatile  Oiaracteristics  of  die 
Class  n  Sanqiler 
853.66 


Figure  P-2 Designation  teeting  checklist 
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Appendix  A  to  Subpart  F  of  Part  S3— 


1.  Marple,  V.A.,  K-L  Rubow.  W.  Turner,  and 
)J).  Spangler,  Low  Flow  Rate  Sharp  Cut 
tanpactors  for  Indoor  Air  Sampling:  Design 
and  Calibration.,  JAPCA.  37: 1303-1307 
(1987). 

2.  Vanderpool.  R.W.  and  iCL.  Rubow. 
"Generation  of  Large,  Solid  Calibration 
Aeroeols",  J.  of  Aer.  Sci.  and  Tech.,  9«S- 
69(1988). 

PARTS8-{AMENDED] 

1.  The  authority  citation  for  part  58 
continues  to  read  as  follows: 

Aodiorily:  42  U.S.C  74ia  7601(a).  7613, 
and  7619. 

2.  Section  58.1  is  amended  by  revising 
paragraph  (s)  and  adding  paragraphs  (jj) 
through  (w)  to  read  as  follows: 

§88b1    OaanMone. 


(s)  Traceable  means  that  a  local 
standard  has  been  compared  and 
certified,  either  directly  or  via  not  more 
than  one  intermediate  standard,  to  a 
National  faistitute  of  Standards  and 
Technology  (NIST)-certified  primary 
standard  such  as  a  NIST-Traceable 
Reference  Material  (NTRM)  or  a  NIST- 
oertified  Gas  Manu&cturer's  Internal 
Standard  (GKOS). 

(jj)  Consolidated  Metropolitan 
Statistical  Area  means  the  most  recent 
area  as  designated  by  the  U.S.  Office  of 
Management  and  Budget  and 
population  figures  from  the  Bureau  c^ 
the  Census.  "Hie  Department  of 
Conunerce  provides  "that  within 
metropolitan  complexes  of  1  million  or 
more  population,  separate  component 
areas  are  defined  if  specific  criteria  are 
met.  Such  areas  are  designated  primary 
metropolitan  statistical  areas  (PMSAs; 
and  any  area  containing  PMSAs  is 
designated  consolidated  metropolitan 
statistical  area  (CMSA)." 

(kk)  Core  FM2.3  SLAMS  means  SLAMS 
sites  which  are  the  basic  component 
sites  of  the  PMij  SLAMS  regulatory 
network.  Population-oriented  core  sites 
are  intended  to  reflect  community-wide 
exposure  to  air  pollution. 

(U)  Equivalent  method  means  a 
method  of  sampling  and  analyzing  the 
ambient  air  for  an  air  ptollutant  that  has 
been  designated  as  an  equivalent 
method  in  accordance  with  this  part;  it 
does  not  include  a  method  for  which  an 
equivalent  method  designation  has  been 
canceled  in  accordance  with  40  CFR 
53.11  or  53.16. 

(mm)  Metropolitan  Statistical  Area 
(MSA)  means  the  most  recent  area  as 
designated  by  the  U.S.  Office  of 
Management  and  Budget  and 


population  figures  firom  the  U.S.  Bureau 
of  the  Census.  The  Department  of 
Commerce  defines  a  metropolitan  area 
as  "one  of  a  large  population  nucleus, 
together  with  adjacent  communities 
whidi  have  a  high  degree  of  economic 
and  social  integration  with  that 
nucleus." 

(nn)  Monitoring  Planning  Area  (MPA) 
means  a  contiguous  geographic  area 
with  established,  well  defined 
boundaries,  such  as  a  metropolitan 
statistical  area,  county  or  State,  having 
a  common  area  that  is  used  for  planning 
monitoring  locations  for  PMaj.  MPAs 
may  cioes  Stite  boundaries,  such  as  the 
Philadelphia  PA-N)  MSA.  and  be 
further  subdivided  into  spatial 
averaging  zones.  MPAs  are  generally 
oriented  toward  areas  with  populations 
greater  than  250,000,  but  for 
convenience,  those  portions  of  a  State 
that  are  not  part  of  MSAs  can  be 
considered  as  a  single  ^PA.  MPAs  must 
be  defined,  where  applicable,  in  a  State 
mcmitoring  plan. 

(00)  Particulate  Matter  Monitoring 
Plan  means  a  detailed  plan,  prepared  by 
control  agencies  and  submitted  to  EPA 
for  approval,  that  describes  their  PMzj 
and  PM 10  air  quality  surveillance 
networic. 

(pp)  PM2J  means  particulate  matter 
with  an  aerodynamic  diameter  less  than 
or  equal  to  a  nominal  2.5  micrometers 
as  measured  by  a  reference  method       ^ 
based  on  appendix  L  of  part  50  of  this 
chapter  and  designated  in  accordance 
with  part  53  of  this  chapter  or  by  an 
equivalent  method  designated  in 
accordance  with  part  53  of  this  chapter. 

(qq)  Population  oriented  monitoring 
or  sites  applies  to  residential  areas, 
commercial  areas,  recreational  areas, 
industrial  areas  where  woricers  firom 
more  than  one  company  are  located,  and 
other  areas  where  a  substantial  number 
of  people  may  spends  significant 
fraction  of  their  day. 

(rr)  Primary  Metropolitan  Statistical 
Area  (PMSA)  is  a  separate  component  of 
a  consoUdated  metropolitan  statistical 
area.  For  the  purposes  of  this  regulation, 
PMSA  is  used  interchangeably  with 
MSA. 

(ss)  Reference  method  means  a 
method  of  sampling  and  analyzing  the 
ambient  air  for  an  air  pollutant  that  is 
specified  as  a  reference  method  in  an 
appendix  to  part  50  of  this  chapter,  or 
a  method  that  has  been  designated  as  a 
reference  method  in  accordance  with 
this  part:  it  does  not  include  a  method 
for  which  a  reference  method 
designation  has  been  canceled  in 
accordance  with  40  CFR  53.11  or  53.16. 

(tt)  Spatial  averaging  zone  (SAZ) 
means  an  area  with  e^abli^ed,  well 
defined  boundaries,  such  as  a  county  or 


census  block,  within  a  MPA  that  has 
relatively  uniform  concentrations  of 
PM2J.  Monitors  within  a  SAZ  that  meet 
certain  requirements  as  set  forth  in 
Appendix  D  of  this  part  are  used  to 
compare  with  the  primary  annual  PMjj 
NAAQS  using  a  spatial  averaging 
procediu«  specified  in  Appendix  K  of 
40  CFR  Part  50.  A  SAZ  may  have  one 
or  more  monitors.  An  MPA  must  have 
at  least  one  SAZ  and  may  have  sevoal 
SAZs. 

(uu)  SPM  monitors  is  a  generic  term 
used  for  all  monitors  other  than  SLAMS, 
NAMS,  PAMS.  and  PSD  mcmitors 
included  in  an  agency's  monitoring  plan 
or  for  monitors  used  in  special  study 
.  whose  data  are  officially  reported  to 
EPA. 

(w)  Aimual  State  Air  Monitoring 
Report  (ASAMR)  is  an  annual  report, 
prepared  by  control  agencies  and 
submitted  to  EPA  for  approval,  that 
consists  of  an  annual  data  summary 
report  for  all  pollutants  and  a  detailed 
report  describing  any  proposed  dianges 
to  their  air  quality  surveillance  networic. 

3.  Section  58.13  is  amended  by 
revising  paragraf^  (d)  and  adding  new 
paragraphs  (e)  and  (f)  as  follows: 

f88w19    Oparadng  adMdula. 

•        •        •        •        • 

(d)  For  PMio  samplers— a  24-hour 
sample  must  be  taken  a  minimum  of 
evei^  sixth  day. 

(ej  For  PMis  samplers,  everyday 
sampling  is  required  for  all  core 
SLAMS,  including  NAMS  and  PAMS 
core  stations,  except  during  seasons  or 
as  otherwise  exempted  by  the  Regional 
Administrator  in  accordance  with  EPA 
guidance.  For  other  SLAMS,  a  minimum 
frequency  of  1  in  6  day  sampling 
schedule  is  allowed  and  suggested. 
Alternative  sampling  frequencies  are 
also  allowed  for  SLAMS  sites  which  are 
principally  intended  for  comparisons  to 
the  24-hour  NAAQS.  Such 
modifications  must  be  approved  by  the 
EPA  Administrator  in  accordance  with 
EPA  gmdance. 

(f)  Alternatives  to  everyday  sampling.  - 
(1)  PM2J  core  SLAMS  sites  located  in 
monitoring  planning  areas  (as  described 
in  section  2.8  of  Appendix  D  of  this 
subpart)  are  required  to  sample  every 
day  with  a  reference  or  equivalent 
method  operating  in  accordance  with  40 
CFR  part  53  and  Section  2  of  Appendix 
C  to  Uiis  part.  However,  in  accordance 
with  the  monitoring  priority  as  defined 
in  paragraph  (f)(2)  of  this  section, 
established  by  the  control  agency  and 
approved  by  EPA,  a  core  SLAMS 
monitor  may  operate  with  a  reference  or 
equivalent  metiiod  on  a  1  in  3  day 
schedule  and  produce  data  that  may  be 
compared  to  the  NAAQS,  provided  that 
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it  is  collocated  with  an  acceptable 
continuous  fine  particle  PM  analyzer 
that  is  correlated  with  the  reference  or 
equivalent  method.  If  the  alternative 
sampling  schedule  is  selected  by  the 
control  agency  and  approved  by  EPA, 
the  alternative  schedule  shall  be 
implemented  on  January  1  of  the  year  in 
wfadch  everyday  sampling  is  required. 
The  selection  of  correlated  acceptable 
continuous  PM  analyzers  and 
procedures  for  correlation  vnth  the 
intermittent  reference  or  equivalent 
method  shall  be  in  accordance  with 
procedures  to  be  established  and 
included  in  EPA  guidance.  Unless  the 
continuous  fine  particle  analyzer 
satisfies  the  requirements  of  Section  2  of 
Appendix  C  to  40  CFR  Part  58,  however, 
the  data  derived  from  the  correlated 
acceptable  continuous  monitor  are  not 
eligible  for  direct  comparisons  to  the 
NAAQS  in  accordance  with  Part  50. 

(2)  A  Metropolitan  Statistical  Area  (or 
primary  metropohtan  statistical  area) 
with  greater  than  1  million  population 
and  high  concentrations  of  PM2J 
(greater  than  or  equal  to  80  percent  of 
the  NAAQS)  shall  be  a  Priority  1  PM 
monitoring  area.  Other  monitoring 
planning  areas  may  be  designated  as 
Priority  2  PM  monitoring  areas. 

(3)  Core  SLAMS  having  a  correlated 
acceptable  continuous  analyzer 
collocated  with  a  reference  or 
equivalent  method  in  a  Priority  1  PM 
monitoring  area  may  operate  on  the  1  in 
3  sampling  frequency  only  after 
refinence  or  equivalent  data  are 
collected  for  at  least  two  complete  years 
and  the  area  is  determined  to  oe 
attainment  with  the  PM2J  NAAQS  in 
accordance  with  Appendix  K  to  40  CFR 
Part  50.  See  Figure  below.  After  this 
time  and  for  as  long  as  the  area  is  in 
attainment  with  the  PMa^  NAAQS,  the 
correlated  acceptable  continuous  option 
may  be  used  in  conjunction  with  1  in 

3  day  intermittent  sampling.  Other  core 
SLAMS  may  utilize  correlated 
acceptable  continuous  monitors  in 
conjujx:tion  with  intermittent  sampling 
on  a  1  in  3  schedule  for  the  first  year 
of  required  PM2.S  sampling. 

(4)  After  one  complete  year  of  PMij 
sampling,  if  a  violation  of  the  NAAQS 
is  determined  (in  accordance  with 
Appendix  K  to  40  CFR  part  50),  then 
everyday  sampling  with  refnence  or 
equivalent  method  would  be  required 
subsequently.  Othenvise,  the  core 
SLAMS  in  this  area  may  continue  to 
Sample  a  minimum  of  1  in  3  days  using 
a  reference  or  equivalent  method 
together  wdth  the  correlated  acceptable 
continuous  monitor.  Background  and 

-transport  PM2.S  core  SLAMS  in  States 
with  population-oriented  core  monitors 
may  sample  %vith  correlated  acceptable 


continuous  alternative  in  accordance 
with  the  highest  priority  PM2.5  core 
SLAMS  for  the  State.  In  States  without 
population-oriented  core  monitors  or 
where  operation  of  population-oriented 
core  monitors  has  been  exempted  by  the 
Regional  Administrator,  the  iMckground 
and  transport  PM2J  core  SLAMS  may 
also  sample  a  minimum  of  1  in  3  days. 
Background  PM2.S  sites  which  are 
downwind  of  areas  without 
anthropogenic  sources  of  PM2^,  (e.g., 
the  Pacific  Ocean)  may  also  sample  1  in 
3  days. 

(5)  In  all  monitoring  situations,  with 
a  correlated  acceptable  continuous 
alternative,  FRM  samplere  or  filter- 
based  equivalent  analyzers  should 
prefierably  accompany  the  correlated 
acceptable  continuous  monitor. 

4.  Section  58.14  is  revised  as  follows: 

158.14    Special  purpoae  monitors. 

(a)  Except  as  specified  in  paragraph 
(b)  of  this  section,  any  ambient  air 
quality  monitoring  station  other  than  a 
SLAMS  or  PSD  station  from  which  the 
State  intends  to  use  the  data  as  part  of 
a  demonstration  of  attainment  or 
nonattainment  or  in  computing  a  design 
value  for  control  purposes  of  the 
National  Ambient  Air  Quahty  Standards 
(NAAQS)  must  meet  the  requirements 
for  SLAMS  as  described  in  §  58.22  and, 
after  January  1, 1983,  must  also  meet  the 
requirements  for  SLAMS  described  in 

S  58.13  and  Appendices  A  and  E  of  this 
part 

(b)  PM2J  NAAQS  violations  shall  not 
be  made  based  on  data  produced  at  an 
SPM  site  during  the  first  3  years 
following  the  effective  date  of  the  final 
rule.  However,  a  notice  of  NAAQS 
violations  resulting  from  SPMs  shall  be 
reported  to  EPA  in  the  State's  annual 
monitoring  plan  and  be  considered  by 
the  State  in  the  design  of  its  overall 
SLAMS  network,  and  should  be 
considered  to  become  permanent 
SLAMS  during  the  annual  network 
review  in  accordance  with  §  58.25. 

(c)  Any  ambient  air  quality 
monitoring  station  other  than  a  SLAMS 
or  PSD  station  &t>m  which  the  State 
intends  to  use  the  deta  for  SIP-related 
functions  other  than  as  described  in 
paragraph  (a)  of  this  section  is  not 
necessarily  required  to  comply  with  the 
requirements  for  a  SLAMS  station  under 
paragraph  (a)  of  this  section  but  must  be 
operated  in  accordance  with  a 
monitoring  schedule,  methodology, 
quality  assurance  procedures,  and  probe 
or  instrument-siting  specifications 
approved  by  the  Regional 
Administrator. 

5.  A  new  §68.15  is  added  to  read  as 
follows: 


990^19    usBiyiiBuuii  Of  monnonnQ  i 
eligible  for  compartaon  to  tha  PM,  J  NAAQ& 

(a)  SLAMS  and  SPM  monitors  that 
will  be  used  to  make  comparisons  with 
the  24-hour  and  anntial  NAAQS  fcu- 
PMtj  shall  be  identified  in  the  State's 
monitoring  plan,  subject  to  annual 
review  and  approval  by  the  Regional 
Administrator,  and  designated  as  code 
"B"  in  EPA's  AIRS  monitoring  site  file. 

(b)  SLAMS  and  SPM  monitors  that 
will  be  used  to  make  comparisons  only 
with  the  24-hour  NAAQS  for  PM2J  shall 
be  identified  in  the  States  monitoring 
plan,  subject  to  annual  review  and 
approval  by  the  Regional  Administrator, 
and  designated  as  axie  "D"  in  EPA's 
AIRS  monitoring  site  file. 

(c)  All  other  PM2.5  sites  would  be 
designated  as  code  "O"  sites  in  EPA's 
AIRS  monitoring  site  file. 

6.  Section  58.20  is  amended  by 
revising  paragraphs  (d),  (e)  introductory 
text,  and  (e)(5);  by  redesignating 
paragraph  (f)  as  (g);  and  adding  a  new 
paragraph  (f)  to  read  as  follows: 

fsa^    AlrquaNty 


(d)  Provide  for  the  review  of  the  air 
quahty  surveillance  system  on  an 
annual  basis  to  determine  if  the  system 
meets  the  monitoring  objectives  defined 
in  §  2.8  of  appendix  D  to  this  part  as 
well  as  the  minimum  requirements  for 
networks  of  SLAMS  stations  for  PM2J 
described  in  §  2.8.2  of  appendix  D  of 
this  part.  Such  review  must  identify 
needed  modifications  to  the  network 
such  as  termination  or  relocation  of 
unnecessary  stations  or  establishment  of 
new  stations  which  are  necessary.  For 
PM2.S,  the  review  must  identify  needed 
changes  to  core  stations,  monitoring 
planning  areas,  spatial  averaging  zones, 
or  monitoring  sites  which  are  eligible 
for  comparison  to  the  NAAQS. 

(e)  Provide  for  having  a  SLAMS 
network  description,  including 
monitoring  plaiming  areas  and  spatial 
averaging  zones  for  PM2.5.  available  for 
piibhc  inspection  and  submission  to  the 
Administrator  upon  request.  The 
network  description  must  be  available  at 
the  time  of  plan  revision  submittal 
except  for  F^io  and  PM2j.  which  must 
be  available  by  6  months  after  the 
elective  date  of  promulgation  and  must 
contain  the  following  information  for 
each  SLAMS: 


(5)  The  monitoring  objective,  spatial 
scale  of  representativeness,  and  for 
PM2J,  the  monitoring  planning  area, 
spatial  averaging  zone,  and  the  site  code 
designation  to  identify  which  site  will 
be  used  to  determine  violations  of  the 
appropriate  PM  NAAQS  (annual  or  24- 
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hour),  as  defined  in  appendix  D  to  this 
pait 

(0  Provide  for  having  a  list  of  all  PMjj 
monitoring  locations  including  SLAMS, 
NAMS  and  SPMs,  which  are  included 
in  the  State's  monitoring  plan  and  are 
intended  for  comparison  to  the  NAAQS, 
available  for  public  inspection 

7.  Section  58.23  is  amended  by 
revising  the  introductory  text  and 
adding  a  new  paragraphic)  to  read  as 
follows: 

f5&23    MonNortng network oompMloa 

By  January  1. 1983,  with  the 
exception  of  PMio  samplers  which  shall 
be  within  6  months  of  the  date  of 
publication  of  the  final  rule  and  with 
the  exception  of  PMij  samplers  which 
shall  be  as  described  in  paragraph  (c)  of 
this  section. 
'  •        *       •       •       • 

(c)  Each  PM2JS  station  in  the  SLAMS 
network  must  be  in  operation  in 
accordance  with  the  minimum 
requirements  of  appendix  D  of  this  part, 
be  sited  in  eccordance  with  the  criteria 
in  appendix  E  to  this  part,  and  be 
located  as  described  on  the  station's 
AIRS  site  identification  form,  according 
to  the  following  schedule: 

(1)  Within  1  year  of  the  effective  date 
of  promulgation,  the  required  core  PM2J 
SLAMS  for  at  least  one  MPA  must  be  in 
operati<m; 

(2)  Within  2  years  of  promulgation,  all 
atba  required  core-population  oriented 
sites  and  core  background  and  transport 

'  sites  must  be  in  operation:  and 

(3)  Within  3  years  of  promulgation,  a 
continuous  PM  monitor  in  areas  with 
greater  than  1  million  population,  all 
NAMS  sites  and  all  additional  required 
PMzs  SLAMS  must  be  in  operation. 

8-9.  In  §  58.26,  revise  the  section 
heading  paragraph  (b)  introductory  text 
and  add  paragraphs  (d)  and  (e)  to  read 
as  follo%ra: 


IS8L26 

Report 


Annual  State  Air  Monitoring 


(b)  The  SLAMS  annual  data  summary 
report  must  contain: 

(d)ForPM— 

(1)  The  State  shall  submit  a  summary 
to  \he  appropriate  Regional  Office  (for 
SLAMS)  or  Administrator  (through  the 
Regional  Office)  (for  NAMS)  which 
details  proposed  changes  to  the  PM 
Monitoring  Plan  and  to  be  in  accordance 
with  the  annual  network  review 
requirements  §  58.25.  This  shall  discuss 
the  existing  PM  networks,  including 
modifications  to  the  number,  size  or 
boundaries  of  monitoring  planning  areas 
and  spatial  averaging  zones;  number 


and  location  of  PM  SLAMS;  number  or 
location  of  core  PM2.5  SLAMS; 
alternative  sampling  fiequendes 
proposed  for  PM2  j  SLAMS  (including 
core  PMij  SLAMS  and  PM2.3  NAMS), 
core  PM2J  SLAMS  to  be  designated 
PMz5  NAMS;  and  PM  SLAMS  to  be 
designated  PM  NAMS. 

(2)  the  State  shall  submit  an  annual 
siunmary  to  the  appropriate  Regional 
Office  of  all  the  ambient  air  quality 
monitoring  I^  data  firom  all  spec^ 
purpose  monitors  which  are  described 
in  the  States  monitoring  plan  and  are 
intfflided  for  SIP  purposes.  These 
include  those  population  oriented  SPMs 
which  are  eligible  for  comparison  to  the 
PM  NAAQS.  The  State  shall  certify  the 
data  in  accordance  with  paragraph  (c)  of 
this  section. 

(e)  The  Annual  State  Air  Monitoring 
Report  shall  be  submitted  to  the 
Regional  Administrator  by  July  1  or  by 
alternative  annual  date  to  be  negotiated 
between  the  State  and  Regional 
Administrator.  The  Region  shall  provide 
review  and  approval/chsapproval  within 
45  days.  After  the  first  3  years  following 
effective  promulgation  of  the  PM2 j 
NAAQS  or  once  a  SAZ  has  been 
determined  to  violate  the  NAAQS.  then 
changes  to  an  MPA  shall  require  public 
review  and  notification. 

158.30    KAMSnetwortteataMlatwnent 

10.  In  §  58.30,  paragraph  (a) 
introductory  tesct  is  revised  to  read  as 
follows: 

(a)  By  January  1, 1980,  with  the 
exception  of  PMio  samplere.  which  shall 
be  by  6  months  after  the  effective  date 
of  the  final  rule,  and  PM2.S,  which  shall 
be  by  3  yeara  after  the  effective  date  of 
promulgation,  the  State  shall: 

11.  In  §  58.31,  paragraph  (f)  is  revised 
to  read  as  follows:  '• 

f  58.31    NAMS  networtc  deacrtptlon. 

(f)  The  monitoring  objective,  spatial  . 
scale  of  jepresentativeness,  and  for 
PM2J.  the  monitoring  planning  area, 
spatial  averaging  zone,  and  the  site  code 
designation  to  identify  which  site  will 
be  used  to  determine  violations  of  the 
appropriate  NAAQS  (annual  or  24- 
hour),  as  defined  in  appendix  D  to  this 
part. 

12.  In  $  58.34,  the  introductory  text  is 
revised  to  read  as  follows: ' 

158.34    NAMS  natwortc  completton. 

By  January  1, 1981,  with  the 
exception  of  PMio  samplers,  which  shall 
be  by  6  months  after  the  effective  date 
of  final  rule,  and  PM2.S,  which  shall  be 


by  3  yean  after  the  effactiva  date  of  final 

rule: 

•        •        •        »        • 

13.  In  S  58.35,  the  first  sentence  of 
paragraph  (b)  is  revised  to  read  as 
follows: 

158.36    NAMS  date  auboiMtal. 

(b)  The  State  shall  report  to  the 
Administrator  all  ambient  air  quality 
data  for  SO2.  CO.  O3,  NO2.  Pb,  PM,o,  and 
FMzs,  and  information  specified  by  the 
AIRS  Users  Guide  (Voliune  n.  Air 
Quality  Data  Coding,  and  Voliune  m, 
Air  Quality  Data  Storage)  to  be  coded 
into  the  AIRS-AQS  format. 

14.  Revise  Appendix  A  of  part  58  to 
read  as  follows: 

Appandlx  A 10  Part  58— Quality 
AMiymca  Raquiramants  for  Stat*  and 
Loeal  Air  Monitoring  Stations  (SLAMS) 

1.  General  Information. 

1.1  This  appendix  spedfiss  the  minimum 
quality  assurance/ quality  control 
requirements  applicable  to  SLAMS  air 
monitoring  data  submitted  to  EPA.  State  and 
local  agencies  are  encouraged  to  develop  and 
maintain  quality  assurance  programs  more 
extensive  than  the  required  minimum. 

1.2  To  assiire  the  quality  of  data  Gram  air 
monitoring  measurements,  two  distinct  and 
important  interrelated  functions  must  be 
performed.  One  function  is  the  control  of  the 
measurement  process  through  broad  quality 
assurance  activities,  such  as  establishing 
policies  and  procedures,  assigning  roles  and 
responsibilities,  conducting  over^ht  and 
reviews,  and  implementing  corrective 
actions.  The  other  function  is  the  control  of 
the  measiuement  process  through  the 
implementation  of  specific  quality  control 
procedures,  such  as  calibrations,  checks, 
replicates,  routine  self-assessments,  etc  In 
general,  the  greater  the  control  of  a  given 
monitoring  system,  the  better  will  be  the 
resulting  quality  of  the  monitoring  data.  The 
results  of  quali^  assurance  reviews  and 
assessments  indicate  whether  the  control 
efforts  are  adequate  or  need  to  l>e  improved. 

1.3  Documentation  of  all  quality 
assiu^nce  and  quality  control  efforts 
implemented  during  the  data  collection, 
analysis,  and  refwrting  phases  is  important  to 
data  users,  who  can  then  consider  the  impact 
of  these  control  efforts  on  the  data  quality 
(see  Reference  1  of  this  appendix).  Both 
qualitative  and  quantitative  assessments  of 
the  effectiveness  of  these  control  efforts 
should  identify  those  areas  most  likely  to 
impact  the  data  quality  and  to  what  extent 

1.4  Periodic  assessments  of  SLAMS  data 
quality  are  required  to  be  reported  to  EPA  To 
provide  national  uniformity  in  this 
assessment  and  reporting  of  data  quality  for 
all  SLAMS  networks,  specific  assessment  and 
reporting  procedures  are  prescribed  in-detail 
in  sections  3, 4,  and  5  of  this  appendix  On 
the  other  hand,  the  selection  and  extent  of 
the  quality  assurance  and  quality  control 
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activities  used  by  a  monitoring  agenqr 
depend  on  a  number  of  local  bctors  such  aa 
the  field  and  labofatory  conditions,  the 
objectives  of  the  monitoring,  the  level  of  the 
data  quality  needed,  the  expertise  of  assigned 
personnel,  the  cost  of  control  procedures, 
pollutant  concentration  levels,  etc  TherefiDre, 
the  quality  system  requimnents.  in  section  2 
of  this  appendix,  are  specified  in  general 
terms  to  allow  each  State  to  develop  a  quality 
assurance  program  that  is  most  efficient  and 
effiactive  for  its  own  circumstances. 

2.  Quality  System  Requirements 

2.1  Each  State  and  local  agency  must 
develop  and  implement  a  quality  assurance 
program  consisting  of  policies,  procedures, 
specifications,  standards,  and  documentation 
necessary  to: 

(1)  Provide  data  of  adequate  quality  to  meet 
monitoring  objectives,  and 

(2)  Minimize  loss  of  air  quality  data  due  to 
malfimctions  or  out-of<x>ntrol  conditions. 
This  quality  assurance  program  must  be 
described  in  detail,  suitably  documented, 
and  approved  by  the  appropriate  Regional 
AdministratcM^,  or  the  Administrator's 
designee.  The  Quality  Assurance  Program 

'Ivill  be  revie%ved  during  the  systems  audits 
described  in  section  2.5  of  the  appendix. 

2.2  Primary  guidance  fat  developing  the 
quality  assurance  program  is  contained  in 
Refarences  2-7  of  this  appendix,  which  also 
contain  many  suggested  procedures,  checks, 
and  control  specifications.  Reference  7  of  this 
appendix  describes  specific  guidance  for  the 
development  of  a  Quality  Assurance  Program 
for  SI^AMS.  Many  specific  quality  control 
checks  and  specifications  for  manual 
methods  are  included  in  the  respective 
refisrence  mettiods  described  in  part  50  of 
this  chapter  or  in  the  respective  manual 
equivalent  method  descriptions  available 
bom  EPA  (see  Reference  8  of  this  appendix). 
Similarly,  quality  control  procedures  related' 
to  specifically  designated  reference  and 
equivalent  method  analyzers  are  contained  in 
the  respective  operation  or  instruction 
manuals  associated  with  those  analyzers. 
Quality  assurance  guidance  for 
meteorological  systems  at  PAMS  is  contained 
in  Reference  9.  Quality  assurance  procedures 
for  VOC,  NOx  (including  NO  and  NOi).  O,, 
and  carbonyl  measurements  at  PAMS  must 
be  consistent  with  EPA  guidance.  Quality 
assurance  and  control  programs  must  follow 
the  requirements  established  by  ANSI  E-4 
(Reference  2  of  this  appendix)  and  must 
undetgo  systrans  audits  demonstrating 
attainment  of  the  requirements.  This 
guidance,  and  any  other  pertinent 
information  from  appropriate  sources,  should 
be  used  by  the  agencies  in  developing  their 
quality  assurance  programs.  As  a  minimum, 
each  quality  assurance  program  must  include 
operational  procedures  for  each  of  the 
following  activities: 

(1)  Selection  of  methods,  analjfzers,  or 
samplers; 

(2)  Training: 

(3)  Installation  of  equipment; 

(4)  Selection  and  control  of  calibration 
standards; 

(5)  Calibration; 

(6)  Zero/span  checks  and  adjustments  of 
autranated  analyzers; 


(7)  Control  checks  and  their  frequency; 

(8)  Control  limits  for  zero,  span  and  other 
control  checks,  and  respective  ccBrective 
actions  when  such  limits  are  surpassed; 

(9)  Calibration  and  zero/span  checks  for 
multiple  range  analyzers  (see  section  2.6  of 
Appendix  C  of  this  part); 

(10)  Prevendve  and  remedial  maintenance; 

(11)  Quality  control  procedures  for  air 
pollution  episode  monitoring: 

(12)  Recording  and  validating  data; 

(13)  Data  quality  assessment  (precision  and 
accuracy); 

(14)  Documentation  of  quality  astffitance 
and  quality  control  information;  and 

(15)  Control  of  pertinent  documents  and 
records  in  print  and  electronic  forms. 

2.3  Pollutant  Concentration  and  Flow 
Rate  Standards. 

2.3.1  Gaseous  (mlhitant  concentration 
standards  (permeation  devices  or  cylinders  of 
compressed  gas)  used  to  obtain  test 
concentrations  for  CO,  SO2,  NO,  and  NO2 
must  be  traceable  to  either  a  National 
Institute  of  SUndards  and  Technology  (NIST) 
NIST-Traceable  Reference  Material  (NTRM) 
or  a  NIST-certified  Gas  Manufacturer's 
Internal  Standard  (GMIS),  certified  in 
accordance  with  one  of  the  procedures  given 
in  Reference  10. 

2.3.2  Test  concentratioiu  for  Os  must  be 
obtained  in  acocrdanoe  with  the  UV 
photometric  calibration  procedure  specified 
in  appendix  D  of  part  50  of  this  chapter,  or 
by  means  of  a  certified  ozone  transfer 
standard.  Consult  References  11  and  12  for 
guidance  on  primary  and  transfer  standards 
forOs. 

2.3.3  Flow  rate  measuranents  must  be 
made  by  a  flow  measuring  instrument  that  is 
traceable  to  an  authoritative  volume  or  other 
applicable  standard.  Guidance  for  certifying 
some  types  of  flowmeters  is  provided  in 
Reference  7. 

2.4  National  Perfoimance  Audit  Program. 
Agencies  operating  SLAMS  are  required  to 
participate  in  EPA's  National  Performance 
Audit  Program.  These  audits  are  described  in 
sections  2.0.10  and  2.0.11  of  Reference  7.  For 
further  instructions,  agencies  should  contact 
either  the  appropriate  EPA  Regional  Quality 
Assurance  Coordinator  or  the  National 
Performance  Audit  Progibn  Coordinator, 
Quality  Assurance  Brancii  (MD-77B), 
National  Exposure  Research  laboratory,  U.S. 
Environmental  Protection  Agency,  Research 
Triangle  Park,  NC  27711. 

2.5  Systems  Audit  Programs.  Systems 
audits  of  the  ambient  air  monitoring 
programs  of  agencies  operating  SLAMS  shall 
be  conducted  at  least  every  three  years  by  the 
appropriate  EPA  Regional  Office.  Quality 
assurance  and  control  programs  must  follow 
the  requirements  established  by  ANSI  E-4 
(Reference  2  of  this  appendix)  and  described 
in  Refarenoe  7.  For  further  instructions, 
agencies  should  contact  either  the 
appropriate  EPA  Regional  Qualify  Assurance 
Coordinator  or  the  Systems  Audit  Qualify 
Assurance  Coordinator,  Office  of  Air  Qualify 
Planning  and  Standards,  Emissions 
Monitoring  and  Analysis  Division  (MD-14). 
U.S.  Environmentel  Protection  Agency, 
Research  Triangle  Park.  NC  27711. 


3.  Data  Quality  Assessment  Requirements. 

3Xi.\    All  ambient  monitoring  methods  or 
analyzers  used  in  SLAMS  shall  be  tested 
periodically,  as  described  in  this  section,  to 
quantitetlvely  assess  the  qualify  of  the 
SLAMS  data  beingroutinefy  produced. 
Measurement  accuracy  and  precision  are 
estimated  for  both  automated  and  manual 
methods.  The  individual  results  of  these  tests 
for  each  method  or  analyzer  shall  be  reported 
to  EPA  as  specified  in  section  4.  EPA  will 
then  calculate  quarterly  integrated  estimates 
of  pcedsion  and  accuracy  applicable  to  the 
SLAMS  date  as  described  in  section  5  of  this 
appendix.  Date  assessment  resulte  should  be 
reported  to  EPA  only  for  methods  and 
anialyzers  approved  for  use  in  SLAMS 
monitoriig  under  appendix  C  of  this  part 

3.0.2     uie  integrated  estimates  of  the  date 
qualify  will  be  calculated  on  the  basis  of 
"reporting  otganizations"  and  may  also  be 
cakulated  for  each  region  and  for  the  entire 
nation.  These  estimates  will  primarily  pool 
all  methods  for  each  pollutant,  but  estimates 
may  also  be  made  for  specific  instrument 
types  identified  by  EPA  method  code,  which 
is  imiquely  related  to  each  reference  and 
equivMent  method  designated  by  the  EPA 
under  part  53  of  this  chapter.  A  "reporting 
(HganizatiiHi"  is  defined  as  a  State, 
subordinate  organization  writhin  a  Stale,  or 
other  organization  that  is  responsible  far  a  set 
of  stations  that  monitors  the  same  fmllutant 
and  Cor  which  precision  or  accuracy 
assessmente  can  be  pooled.  States  must 
define  one  at  more  reporting  organizations 
for  each  pollutant  such  that  each  monitoring 
station  in  the  State  SLAMS  network  is 
included  in  one,  and  only  one,  reporting 
organization. 

3.0.3    Each  reporting  organization  shall  be 
defined  such  that  precision  or  accuracy 
among  all  stations  in  the  orguuzatian  can  be 
expected  to  be  reasonably  hcmiogeneous,  as 
a  result  of  common  factors.  Coinmon  fectors 
that  should  be  considered  by  States  in 
defining  reporting  organizations  include: 

(1)  Operation  by  a  common  teem  of  field 
operators; 

(2)  Common  calibration  fedlities;  and 

(3)  Support  by  a  ccMnmon  laboratory  or 
headquarters.  Where  there  is  uncertainty  in 
defining  the  reporting  organizations  or  in 
assigning  specific  sites  to  reporting 
organizations.  States  shall  consult  with  the 
^propriate  EPA  Regional  Office  for 
guidance.  All  definitions  of  reporting 
organizations  shall  be  subject  to  final 
approval  by  the  appropriate  EPA  R^onal 
Office. 

3.0.4    Assessment  results  shall  be  reported 
as  specified  in  section  4  of  this  Appendix. 
Concentration  and  flow  rate  standards  must 
be  as  spedfied  in  sections  2.3  or  3.4  of  this 
Appendix.  In  addition,  working  standards 
and  equipment  used  for  accuracy  audita  must 
not  be  the  same  standards  and  equipment 
used  for  routine  calibrations.  Additional 
information  and  guidance  in  the  technical 
aspecta  of  conducting  these  testa  may  be 
found  in  Reference  7  or  in  the  operation  or 
instruction  manual  associated  with  the 
analyzer  or  sampler.  Concentration 
measurements  reported  from  analyzers  or 
analytical  systems  (indicated  concentrations) 
should  be  based  on  stable  readings  and  must 
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be  dwived  by  naeans  of  Um  same  calibration- 
'Ciirve  aoH  data  processing  system  used  to 
obtain  the  routine  air  monitoring  data  (see 
Reference  1  and  Reference  7.of  this 
Appendix).  Table  A-1  of  this  Appendix 
provides  a  summary  of  the  minimum  data 
auality  assessment  requirements,  which  are 
described  in  more  detail  in  the  following 
sections. 

3.1    Precision  of  Automated  Methods. 

3.1.1     Methods  for  SOj,  NOi,  Os  and  CO. 
A  one-point  precision  check  must  be 
perkirmed  at  least  once  every  two  weeks  on 
each  automated  analyzer  used  to  measure 
SOj,  NCb,  Oj  and  CO.  The  precision  check 
is  made  by  challenging  the  analyzer  with  a 
precision  check  gas  of  known  concentration 
(effective  concentration  for  open  path 
analyzers)  between  0.06  and  0.10  ppm  for 
SOj,  NO2,  and  (h  analyzers,  and  between  8 
and  10  ppm  for  CO  analyzers.  To  check  the 
precision  of  SLAMS  analyzers  operating  on 
ranges  higher  than  0  to  1.0  ppm  SO2,  NO2, 
and  Oi,  or  0  to  100  ppm  for  CO,  use  precision 
check  gases  of  appropriately  higher 
concentration  as  approved  by  the  appropriate 
Regional  Administrator  or  the  Regional 
Administrator's  designee.  However,  the 
results  of  precision  checks  at  concentration 
levels  other  thab  those  specified  above  need 
not  be  reported  to  EPA.  The  standards  from 
which  precision  check  test  concentrations  are 
obtained  must  meet  the  specifications  of 
section  2.3  of  this  Appendix. 

3.1.1.1  Except  for  certain  CO  analyzers 
described  below,  point  analyzers  must 
operate  in  their  normal  sampling  mode 
during  the  precision  check,  and  the  test 
atmosphere  must  p>ass  through  all  filters, 
scrubbers,  conditioners  and  other 
components  used  during  normal  ambient 
sampling  and  as  much  of  the  ambient  air  . 
inlet  system  as  is  practicable.  If  permitted  by 
the  associated  operation  or  instruction 
manual,  a  CO  point  analyzer  may  be 
temporarily  modified  during  the  precision 
check  to  reduce  vent  or  purge  flows,  or  the 
test  atmosphere  may  enter  the  analyzer  at  a 
point  other  than  the  normal  sample  inlet, 
provided  that  the  analyzer's  resp)onse  is  not 
likely  to  be  altered  by  these  deviations  from 
the  normal  operational  mode.  If  a  precision 
check  is  made  in  conjunction  with  a  zero  or 
span  adjustment,  it  must  be  made  priw  to 
such  zero  or  sfwn  adjustments. 
Randomization  of  the  precision  check  with 
respect  to  time  of  day,  day  of  week,  and 
routine  service  and  adjustments  is 
encouraged  where  possible. 

3.1.1.2  Open  path  analyzers  are  tested  by 
inserting  a  test  cell  containing  a  precision 
check  gas  concentration  into  the  optical 


measurement  beam  of  th«  instrument.  If 
pOMible,  the  oormally  used  transmitter, 
receiver,  and  as  appropriate,  reflecting 
devices  should  be  used  during  the  test,  and 
the  normal  monitoring  configuration  of  the 
instrument  should  be  altered  as  little  as 
possible  to  accommodate  the  test  cell  for  the 
test.  However,  if  permitted  by  the  associated 
operation  or  instruction  manual,  an  alternate 
local  light  source  or  an  alternate  optical  path 
that  does  not  include  the  normal  atmospheric 
monitoring  path  may  be  used.  The  actual 
concentration  of  the  precision  check  gas  in 
the  test  cell  must  be  selected  to  produce  an 
"effective  coiM:entration"  in  the  range 
specified  above.  Generally,  the  precision  test 
concentration  measurement  will  be  the  siun 
of  the  atmospheric  pollutant  concentration 
and  the  precision  test  concentration.  If  so,  the 
result  must  be  corrected  to  remove  the 
atmospheric  concentration  contribution.  The 
"corrected  concentration"  is  obtained  by 
subtracting  the  average  of  the  atmospheric 
concentrations  measured  by  the  open  path 
instrument  under  test  immediately  before 
and  Immediately  after  the  precision  check 
test  from  the  precision  test  concentration 
measurement.  If  the  difference  t>etween  these 
before  and  after  measurements  is  greater  than 
20  percent  of  the  efiisctive  concentration  of 
the  test  gas,  discard  the  test  result  and  repeat 
the  test  If  possible,  open  path  analyzers 
should  be  tested  during  periods  when  the 
atmospheric  pollutant  concentrations  are 
relatively  low  and  steady. 

3.1.1.3    Report  the  actual  concentration 
(effective  concentration  for  open  path 
analyzers)  of  the  precision  check  gas  and  the 
corresp>onding  concentration  measurement 
(corrected  concentration,  if  applicable,  for 
open  path  analyzers)  indicated  by  the 
analyzer.  The  p>ercent  differences  between 
these  concentrations  are  used  to  assess  the 
precision  of  the  monitoring  data  as  described 
in  section  5.1. 

3.1.2    Methods  for  particulate  matter.  A 
one-pc^t  precision  check  must  be  performed 
at  least  once  every  two  weeks  on  eaich 
automated  analyzer  used  to  measure  PMio 
and  PM2.S.  The  precision  check  is  made  by 
checking  the  operational  flow  rate  of  the 
analyzer.  If  a  precision  flow  rate  check  is 
made  in  conjunction  with  a  flow  rate 
adjustment,  it  must  be  made  prior  to  such 
flow  rate  adjustment.  Randomization  of  the 
precision  check  with  respect  to  time  of  day, 
day  of  week,  and  routine  service  and 
adjustments  is  encouraged  where  possible. 

3.1.2.1     Standard  procedure:  Use  a  flow 
rate  transfer  standard  certified  in  accordance 
with  section  2.3.3  to  check  the  analyzer's 
normal  flow  rate.  Care  should  be  u^d  in 


selecting  and  using  the  flow  rate 
measurement  device  such  that  it  does  not 
alter  the  normal  operating  flow  rate  of  the 
analyzer.  Report  the  actual  analyzer  flow  rate 
measured  by  the  transfer  standard  and  the 
corresponding  flow  rate  measured,  indicated, 
or  assumed  by  the  analyzer. 
3.1.2.2    Alternative  procedure: 

3.1.2.2.1  It  is  permissible  to  obtain  the 
precision  Check  flow  rate  data  from  the 
analyzer's  internal  flow  meter  without  the 
use  of  an  external  flow  rate  transfer  standard, 
provided  that — 

3.1.2.2.1.1  the  flow  meter  is  audited  with 
an  external  flow  rate  transfer  standard  at  least 
every  6  months; 

3.1.2.2.1.2  records  of  at  least  the  3  moat 
recent  flow  audits  of  the  instrument's 
internal  flow  meter  over  at  least  several 
weeks  confirm  that  the  flow  meter  is  stable, 
verifiable  and  accurate  to  ±4%;  and 

3.1.2.2.1.3  the  instrument  and  flow  meter 
give  no  indication  of  improper  operation. 

3.1.2.2.2  With  suitable  communication 
capability,  the  precision  check  may  thus  be 
carried  out  remotely.  For  this  procedure, 
report  the  set-point  flow  rate  as  the  "actual 
flow  rate"  along  with  the  flow  rate  measured 
or  indicated  by  the  analyzer  flow  meter. 

3.1.2.2.3  For  either  procedure,  the 
percent  differences  between  the  actual  and 
indicted  flow  rates  are  used  to  assess  the 
precision  of  the  monitining  data  as  described 
in  section  S.l  of  this  Appendix  A  (using  flow 
rates  in  lieu  of  concentrations).  The  percent 
differences  between  these  concentrations  are 
used  to  assess  the  precision  of  the  monitoring 
data  as  described  in  section  5.1. 

3.2    Accuracy  of  Automated  Methods. 
3.2. 1    Methods  Jot  SO2,  NOj,  O3,  or  CO. 

3.2.1.1  Bach  calendar  quarter  (during 
which  analyzers  are  operated),  audit  at  least 
25  percent  of  the  SLAMS  analyzers  that 
monitor  for  SOj,  NOj,  Oj,  or  CO  such  that 
each  analyser  is  audited  at  least  once  per 
year.  If  there  are  fewer  than  four  analyzers  for 
a  pollutant  within  a  reporting  organization, 
randomly  reaudit  one  or  more  analyzera  so 
that  at  least  one  analyzer  for  that  pollutant 

is  audited  each  calendar  quarter.  Where 
possible,  EPA  strongly  encourages  more 
frequent  auditing,  up  to  an  audit  frequency 
of  once  per  quarter  for  each  SLAMS  analyzer. 

3.2.1.2  The  audit  is  made  by  challenging 
the  analyzer  with  at  least  one  audit  gds  of 
known  concentration  (effective  concentntioii 
for  open  path  analyzers)  from  each  of  the 
following  ranges  applicable  to  the  analyzer 
being  audited: 


pm 

AudH  level 

conoenuauon  range,  p 

SO2.O, 

NOj 

CO 

1 ^ 

0.03-o.oe 

0.15-0.20 
0.3&-0.45 
0.80-0.90 

ao»-o.08 

0.15-0.20 
0.36-0.45 

3-8 

15- 
20 

35- 
45 

80- 

.    90 
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NO2  audit  gas  for  chemiluxninescence-type 
NO2  analyzers  must  also  contain  at  least  0.08 
ppm  NO. 

3.2.1.3  NO  concentrations  substantially 
higher  than  0.08  ppm,  as  niay  occur  when 
using  some  gas  phase  titration  (GPT) 
techniques,  may  lead  to  audit  errors  in 
chemiluminescence  analyzers  due  to 
inevitable  minor  NO-NChc  chaimel 
imbalance.  Such  errors  may  be  atypical  of 
routine  monitoring  errors  to  the  extent  that 
such  NO  concentrations  exceed  typical 
ambient  NO  concentrations  at  the  site.  These 
errors  may  be  minimized  by  modifying  the 
GPT  technique  to  lower  the  NO 
concentrations  remaining  in  the  NO2  audit 
gas  to  levels  closer  to  typical  ambient  NO 
concentrations  at  the  site. 

3.2.1.4  To  audit  SLAMS  analyzer^ '-' 
operating  on  ranges  higher  than  0  to  1.0  ppm 
for  SO3,  NOz,  and  Os  or  0  to  100  ppm  for  GO, 
use  audit  gases  of  appropriately  higher 
concentration  as  approved  by  the  appropriate 
Regional  Administrator  or  the 
Administrators's  designee.  The  results  of 
audits  at  concentration  levels  other  than 
those  shown  in  the  above  table  need  not  be 
reported  to  EPA. 

3.2.1.5  The  standards  from  which  audit 
gas  test  concentrations  are  obtained  must 
meet  the  specifications  of  section  2.3.  The  gas 
standards  and  equipment  used  for  auditing 
must  not  be  the  same  as  the  standards  and 
equipment  used  for  calibration  or  calibration 
span  adfustments.  The  auditor  should  not  be 
the  operator  or  analyst  who  conducts  the 
routine  monitoring,  calibration,  and  analysis. 

3.2.1.6  For  point  analyzers,  the  audit 
shall  be  carried  out  by  allowing  the  analyzer 
to  analyze  the  audit  test  atmosphere  in  its 
normal  sampling  mode  such  that  the  test 
atmosphere  passes  through  all  filters, 
scrubbers,  conditioners,  and  other  sample 
inlet  components  used  during  normal 
ambient  sampling  and  as  much  of  the 
ambient  air  inlet  system  as  is  practicable.  The 
exception  provided  in  section  3.1  for  certain 
00  analyzers  does  not  apply  for  audits. 

3.2.1.7  Open  path  analyzers  are  audited 
by  inserting  a  test  cell  containing  the  various 
audit  gas  concentrations  into  the  optical 
measurement  beam  of  the  instnmient  If 
possible,  the  normally  used  transmitter, 
receiver,  and,  as  appropriate,  reflecting 
devices  should  be  used  during  the  audit,  and 
the  normal  monitoring  configuration  of  the 
instrument  should  be  modified  as  little  as 
possible  to  accommodate  the  test  cell  for  the 
audit.  However,  if  permitted  by  the 
associated  operation  or  instruction  mantial, 
an  alternate  local  light  source  or  an  alternate 
optical  path  that  does  not  include  the  normal 

-  atmospheric  monitoring  path  may  be  used. 
The  actual  concentrations  of  the  audit  gas  in 
the  test  cell  must  be  selected  to  produce 
"eSsctive  concentrations"  in  the  ranges 
specified  in  this  section  3.2.  Generally,  each 
audit  concentration  measurement  result  will 
be  the  sum  of  the  atmospheric  pollutant 
concentration  and  the  audit  test 
concentration.  If  so,  the  result  must  be 
corrected  to  remove  the  atmospheric 
concentration  contribution.  The  "corrected 
concentration"  is  obtained  by  subtracting  the 
average  of  the  atmospheric  concentrations 
measured  by  the  open  path  instrument  under 


test  inmiediately  before  and  immediately 
after  the  audit  test  (or  preferably  before  and 
after  each  audit  concentration  level)  from  the 
audit  concentration  measurement.  If  the 
difference  between  the  before  and  after 
measurements  is  greater  than  20  percrat  of 
the  effective  concentration  of  the  test  ^s 
standard,  discard  the  test  result  for  that 
concentration  level  and  repeat  the  test  for 
that  level.  If  possible,  open  path  analyzera 
should  be  audited  during  periods  when  the 
atmospheric  pollutant  concentrations  are 
relatively  low  and  steady.  Also,  the 
monitoring  path  length  must  be  raverified  to 
within  ±3  percent  to  validate  the  audit,  since 
the  monitoring  path  length  is  critical  to  the 
determination  of  the  effective  concentration. 

3.2.1.8    Report  both  the  actual 
concentrations  (effective  concentrations  for 
open  path  analyzera)  of  the  audit  gases  and 
the  corresponding  concentration 
measurements  (corrected  concentrations,  if 
applicable,  for  open  path  analyzera) 
indicated  or  produced  by  the  analyzer  being 
tested.  The  percent  differences  between  these 
concentrations  are  used  to  assess  the 
accuracy  of  the  monitoring  data  as  described 
in  section  5.2. 

3.2.2    Methods  for  particulate  matter. 

3.2.2.1  Each  calendar  quarter,  audit  the 
flow  rate  of  each  SLAMS  PMjj  analyzer  and 
at  least  25  percent  of  the  SLAMS  PMio 
analyzera  such  that  each  PMio  analyzer  is 
audited  at  least  once  per  year.  If  there  are 
fewer  than  four  PMIO  analyzera  within  a 
reporting  organization,  randomly  re-audit 
one  or  more  analyzera  so  that  at  least  one 
analyzer  is  audited  each  calendar  quarter. 
Whne  possible,  EPA  strongly  encourages 
more  frequent  auditing,  up  to  an  audit 
frequency  of  once  per  quarter  for  each 
SLAMS  analyzer. 

3.2.2.2  The  audit  is  made  by  measuring 
the  analyzffl^s  normal  operating  flow  rate, 
using  a  flow  rate  transfer  standard  certified 
in  accofdance  writh  section  2.3.3.  The  flow 
rate  standard  used  for  auditing  must  not  be 
the  same  flow  rate  standard  used  to  calibrate 
the  analyzer.  However,  both  the  calibration 
standard  and  the  audit  standard  may  be 
referenced  to  the  same  primary  flow  rate  or 
volume  standard.  Great  care  must  be  used  in 
auditing  the  flow  rate  to  be  certain  that  the 
flow  measurement  device  does  not  alter  the 
Donnal  operating  flow  rate  of  the  anedyzer. 
Report  the  audit  (actual)  flow  rate  and  the 
corresponding  ffow  rate  indicated  or 
assumed  by  t^  sampler.  The  percent 
differences  between  these  flow  rates  are  used 
to  calculate  accuracy  as  described  in  section 
5.4.1. 

3.3    Precision  of  Manual  Methods. 

3.3.1    For  each  network  of  manual 
methods  other  than  for  PMi^,  select  one  or 
more  monitoring  sites  within  the  reporting 
organization  for  duplicate,  collocated 
sampling  as  follows:  for  1  to  5  sites,  select 
1  site;  for  6  to  20  sites,  select  2  sites;  and  for 
over  20  sites,  select  3  sites.  For  each  networi: 
of  manual  methods  for  PMtj,  select  one  or 
more  monitoring  sites  within  the  reporting 
organization  for  duplicate,  collocated 
sampling  as  follows:  for  1  to  10  sites,  select 
1  site;  few  11  to  20  sites,  select  2  sitesrand 
for  over  20  sites,  select  3  sites.  Where 
possible,  additional  collocated  sampling  is 


encouraged.  For  purposes  of  precision 
assessment,  networks  for  measuring  TSP. 
PMio,  and  PM}.;  shall  be  considered 
separately  from  one  another.  Sites  having 
annual  mean  particulate  matter 
concentrations  among  the  highest  25  percent 
of  the  annual  mean  concentrations  for  all  the 
sites  in  the  network  must  be  selected  or,  if 
such  sites  are  impractical,  alternative  sites 
approved  by  the  Regional  Administrator  may 
be  selected. 

3.3.2  In  determining  the  number  of 
collocatod  sites  required  for  PMio. 
mofiitoring  networks  for  lead  should  be 
treated  indep>endently  from  networks  for 
particulate  matter,  even  though  the  separate 
networks  may  share  one  or  more  conmion 
sampiera.  However,  a  single  pair  of  samplen 
collocated  at  a  common-sampler  monitoring 
site  that  meets  the  requirements  for  both  a 
collocated  lead  site  and  a  collocated 
particulate  matter  site  may  serve  as  a 
collocated  site  for  both  networks. 

3.3.3  In  determining  the  number  (rf 
collocated  sites  required  for  l^izj, 
monitoring  networks  for  visibility  should  not 
be  treated  independently  frnm  networks  for 
particulate  matter,  as  the  separate  oetworiu 
may  share  one  or  more  common  sampiera. 
However,  for  class  I  visibility  areas,  EPA  will 
accept  visibility  aerosol  mass  measurement 
in  lieu  of  a  PMu  measurement  if  the  latter 
measurement  is  unavailable. 

3.3.4  The  two  collocated  samplos  must 
be  writhin  4  meten  of  each  other,  and 
particulate  matter  sampiera  must  be  at  least 
2  metera  apaxi  to  preclude  airflow 
intnference.  Calibration,  sampling,  and 
analysis  must  be  the  same  for  both  collocated 
sampiera  and  the  same  as  for  all  other 
sampiera  in  the  network. 

3.3.5  For  each'pair  of  collocated 
sampiera,  designate  one  sampler  as  the 
primary  sampler  whose  samples  will  be  used 
to  report  air  quality  for  the  site,  and  designate 
the  other  as  the  duplicate  sampler.  The 
paired  sampiera  must  each  have  the  same 
designation  number.  Each  duplicate  sampler 
must  be  operated  concurrently  with  its 
associated  routine  sampler  at  least  once  per 
week.  The  operation  schedule  should  be 
selected  so  that  the  sampling  days  are 
distributed  evenly  over  the  year  and  over  the 
seven  days  of  the  week.  The  every-6-day 
schedule  used  by  many  monitoring  agencies 
is  recommended.  Report  the  measiuements 
frtim  both  sampiera  at  each  collocated 
sampling  site,  including  measurements 
figdling  below  the  limits  specified  in  5.3.1.- 
The  percent  differences  in  measvired 
concentration  ()ig/m')  between  the  two 
collocated  sampiera  are  used  to  calculate 
precision  as  d^cribed  in  section  5.3. 

3.4    Accuracy  of  Manual  Methods.  The 
accuracy  of  manual  sampling  methods  is 
assessed  by  auditing  a  portion  of  the 
measurement  process.  For  particulate  matter 
methods,  the  flow  rate  during  sample 
collection  is  audited.  For  SO2  and  NO2 
methods,  the  analytical  measurement  is 
audited.  For  Pb  methods,  the  flow  rate  and 
analytical  measurement  are  audited. 

3.4.1     Methods  for  PM^s  and  PM,©. 

3.4.1.1    Each  calendar  quarter,  audit  the 
flow  rate  of  each  PM2.3  sampler  and  audit  at 
least  25  percent  of  the  PM 10  sampiera  such 


65852  Federal  Regigter  /  Vol.  61.  No.  241  /  Friday,  December  13,  1996  /  Proposed  Rules 


that  each  PMio  nmpler  is  audited  at  least 
once  per  year.  If  there  are  fewer  than  four 
PMio  samplers  %irithin  a  reportiiig 
organization,  randomly  reaudit  one  or  more 
samplers  so  that  one  sampler  is  audited  each 
calendar  quarter.  Audit  each  sampler  at  its 
normal  operating  flow  rate,  using  a  flow  rate 
transfer  standard  certified  in  accordance  with 
section  2.3.3.  The  flow  rate  standard  used  for 
auditing  must  not  be  the  same  flow  rate 
standard  used  to  calibrate  the  sampler. 
However,  both  the  calibration  standard  and 
the  audit  standard  may  be  referenced  to  the 
same  primary  flow  rate  standard.  The  flow 
audit  should  be  scheduled  so  as  to  avoid 
interference  with  a  scheduled  sampling 
period.  Report  the  audit  (actual)  flow  rate 
and  the  corresponding  flow  rate  indicated  by 
the  sampler's  normally  used  flow  indicator. 
The  percent  diflisrences  between  theae  flow 
rates  are  used  to  calculate  accuracy  aa 
described  in  section  5.4.1. 

3.4.1.2    Great  care  must  be  used  in  ^ 

auditing  high-volume  particulate  matter 
samplers  having  flow  regulators  becauae  die 
introduction  of  resistance  plates  in  the  audit 
flow  standard  device  can  cause  abommal 
flow  patterns  at  the  point  of  flow  sensing.  For 
this  reason,  the  flow  audit  standard  should 
be  used  with  a  normal  Alter  in  place  and 
without  resistance  plates  in  auditing  flow- 
regulated  high-volume  samplers,  or  other 
steps  should  be  taken  to  assure  that  flow 
patterns  are  not  perturbed  at  the  point  of  flow 
sensing. 

3.4.2  SOi  Mediods. 

3.4.2.1  Prepare  audit  solutions  from  a 
working  sulfite-tatrachloromercurate  (TCM) 
solution  as  described  in  section  10.2  of  the 
SO}  Reference  Method  (appendix  A  of  part 
SO  of  this  chapter).  These  audit  samples  must 
be  prepared  independently  from  the 
standmdixed  sulfite  solutions  used  in  the 
routine  calibration  procedure.  Suifite-TC3i4 
audit  samples  must  be  stored  between  0  and 
S  *C  and  expire  30  days  after  preparation. 

3.4.2.2  Prepare  audit  samples  in  each  of 
the  concentration  ranges  of  0.2-0.3, 0.5-0.6, 
and  0.8-0.9  pig  SQj/ml.  Analyze  an  audit 
sample  in  each  of  the  three  ranges  at  least 
once  each  day  that  samples  are  analyzed  and 
at  least  twice  per  calendar  quarter.  Report  the 
audit  concentrations  (in  |ig  SOi/ml)  and  the 
cnresponding  indicated  concentrations  (in 
|tg  SOa/ml).  The  percent  differences  between 
these  concentrations  are  used  to  calculate 
accuracy  as  described  in  section  5.4.2. 

3.4.3  NO2  Methods.  Prepare  audit 
solutions  from  a  working  sodium  nitrite 
solution  as  described  in  the  appropriate 
equivalent  method  (see  Reference  8).  These 
audit  samples  must  be  prepared 
incfependently  from  the  standardized  nitrite 
solutions  used  in  the  routine  calibration 
procedure.  Sodium  nitrite  audit  samples 
expire  in  3  months  after  preparation.  Prepare 
audit  samples  in  each  of  the  concentration 
ranges  of  0.2-0.3,  0.5-0.6,  and  0.8-0.9  |ig 
NCb/mL  Analyze  an  audit  sample  in  each  of 
the  three  ranges  at  least  once  each  day  that 
samples  are  analyzed  and  at  least  twfice  per 
calendar  quarter.  Report  the  audit 
concentrations  (in  pg  N02/ml)  and  the 
corresponding  indicated  concentrations  (in 
Mg  NOj/ml).  The  percent  differences  between 


these  concentrations  are  uaed  to  calculata 
accuracy  as  described  in  section  5.4.2. 

3.4.4    Pb  Methods. 

3.4.44    For  the  Pb  Reference  Method 
(appendix  G  of  part  50  of  this  chapter),  iht 
flow  rates  of  the  high-volume  F1>  samplers 
shall  be  audited  as  part  of  the  TSP  network 
using  the  same  procedures  described  in 
Section  3.4.1.  For  agencies  opecatiDg  both 
TSP  and  Pb  networks,  25  percmt  of  the  total 
number  of  high-volume  samplers  are  to  be 
audited  each  quarter. 

3.4.4.2    Each  calendar  quarter,  audit  the 
P)>  Reference  Method  analytical  procedure 
using  glass  fiber  filter  stripe  containing  a 
known  quantity  of  Pb.  These  audit  sample 
stripe  are  prepared  by  depositing  a  Pb 
solution  on  unexposed  gLns  fiber  filter  strips 
of  dimensions  1.9  cm^  20.3  cm  (V*  inch  by 
8  inch)  and  allowing  them  to  dry  thoroughly. 
The  audit  samples  must  be  prepared  using 
batdies  of  reagents  difiBrent  from  those  used 
to  calibrate  the  Pb  analytical  equipment 
being  audited.  Prepare  audit  samples  in  the 
foUowing  concentration  ranges: 


Range 

Pbconcentia- 
llon.w/strip 

Equivalent  «nbi- 
6ii(  Pb  oon- 
oentration,  |ig/ 
m*'     - 

2  '~~Z 

100-300 
600-1000 

0.5-1.5 
3.0-6.0 

^  Cqulvalant  ambiant  Pb  ooncentration  in 
uqfai*  m  baaed  on  tamping  ai  1.7  mVmin  for 
24  hours  on  a  2a3  cm>^4  on  (8  htchxIO 
inch)  ^ass  Hmt  liltar. 

3.4.4.3  Audit  samples  must  be  extracted 
using  the  same  extractfon  procedure  used  for 
expMed  filters. 

3.4.4.4  Analyze  three  audit  samples  in 
each  of  the  two  ranges  each  quarter  samples 
are  analyzed.  The  audit  sample  analyses  shall 
be  distributed  as  much  aa  possible  over  the 
entire  calendar  quarter.  Report  the  audit 
concentrations  (in  |ig  1%/sbip)  and  the 
corresponding  me«»ured  concentrations  (in 
|ig  Pb/strip)  using  unit  code  77.  The  percent 
deferences  bet%veen  the  ooaoentraticms  are 
used  to  calculate  analytical  accuracy  as 
described  in  section  5.4.2. 

3.4.4.5  The  accuracy  of  an  equivalent  Pb 
method  is  assessed  in  the  same  manner  as  for 
the  reference  method.  The  flow  auditing 
device  and  Pb  analysis  audit  samples  must  be 
compatible  with  the  specific  requirements  of 
the  equivalent  method. 

4.  HeporUng  Bequirementa 

For  each  pollutant,  prepare  a  list  of  all    . 
monitoring  sites  and  their  AIRS  site 
identification  codes  in  each  reporting 
organization  and  submit  the  list  to  the 
appropriate  EPA  Regional  Office,  with  a  copy 
to  AIRS-AQS.  Whenever  there  is  a  change  in 
this  list  of  monitoring  sites  in  a  reporting 
organizatimi,  report  this  change  to  the 
Regional  Office  and  to  AIRS-AQS. 

4.1    Quarterly  Reports.  For  each  quarter, 
each  reporting  organization  shall  report  to 
AIRS-AQS  directly  (or  via  the  appropriate 
EPA  Regional  Office  for  organizations  not 
direct  users  of  AIRS)  the  results  of  all  valid 
precision  and  accuracy  tests  it  has  carried  out 
during  the<)uarter.  Tlw  quarteriy  reports  of 


precision  and  accuracy  data  must  be 
submitted  consistent  with  the  date  reporting 
requirements  specified  for  air  quality  date  as 
set  forth  in  $  58.35(c).  Bach  organization  shall 
report  all  collocated  measuremente  including 
those  felling  below  the  levels  specified  in 
section  5.3.1.  Report  resulte  from  invalid 
teste,  from  teste  carried  out  during  a  time 
period  for  which  ambient  date  immediately 
prior  or  subsequent  to  the  teste  were 
invalidated  for  appropriate  reasons,  and  from 
teste  of  methods  or  analyzers  not  approved 
for  use  In  SLAMS  monitoring  networks 
under  Appendix  C  of  this  part  Such  data 
should  be  flagged  so  that  it  will  not  be 
utilized  for  quantitative  assessment  of 
precision  and  accuracy. 
4.2    Annual  Reporte. 

4.2.1  When  precision  and  accuracy 
estimates  fm  a  reporting  oiganizatioB  have 
been  calculated  for  all  four  quarters  of  the 
calendar  year,  EPA  will  calculate  the 
properiy  weighted  probability  limite  for 
precision  and  accuracy  for  the  entire 
calendar  year.  These  limite  will  then  be 
associated  with  the  date  submitted  in  the 
annual  SLAMS  npan  required  by  S  58.26. 

4.2.2  Each  reporting  organiaaitlon  shall 
submit,  along  with  ito  annual  SLAMS  report, 
a  listing  by  pollutant  of  all  monitoring  sites    . 
in  the  repotting  ofganization. 

5.  Calculations  for  Data  Quality  Aateument 

Calculation  of  estimates  of  integrated 
precision  and  accuracy  are  carried  out  by 
EPA  according  to  the  following  procediues. 
Reporting  organizations  should  rep<Kt  the 
resulte  of  individual  predion  and  accuracy 
teste  as  specified  in  sections  3  and  4  of  this 
appendix  even  though  they  may  elect  to 
perform  some  or  aU  of  the  calculatibns  in  this 
section  on  their  own. 

5. 1    Precision  of  Automated  Methods. 
Estimates  of  the  predston  of  automated 
methods  are  calculated  from  the  resulte  of 
biweekly  precision  checks  as  specified  in 
section  3.1.  At  the  end  of  each  calendar 
quarter,  an  integrated  precision  probability 
interval  for  all  SLAMS  analyzers  in  the 
organization  is  calculated  for  each  pollutant 

5.1.1    Single  Analyzer  Precision. 

5.1.1.1    The  percent  difference  (dj  for 
each  precision  check  is  calculated  using 
equation  1,  where  Yi  is  the  ooncentration 
indicated  by  the  analyzer  kx  the  l-th 
preciston  check  and  Xi  is  the  known 
concentration  ftu'  the  I-th  precision  check. 


Y.    -  X 


i   «c  100     (1) 


^i  = 


5.1.1.2    For  eadi  anal3rzer,  the  quarterly 
averagB  (dj)  is  calculated  with  equation  2. 
and  the  standard  deviation  (SJ  with  equation 
3,  where  n  is  the  number  of  precision  checks 
on  the  instrument  made  during  the  calendar 
quarter.  For  example,  n  should  be  6  or  7  if 
precision  checks  are  made  biweekly  during  a. 
quarter. 

<i    =  ^  £   d,   (2> 

3        n  1.1      i 


-!* 
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n-1 


1-1  n     1-1 


(3) 


5.1.2    PredsioafiMRsportiiig'  '.-^     t    ^; /- audited  for  the  pollutant  during  the  quartsr, 
Oi^anization.  *"     uMng  either  equations  4  and  5  or  4a  and  5a, 

5.1.2.1    For  each  poUutaat,  the  average  of      where  k  is  the  number  of  analyzers  audited 
averages  (D)  and  the  pooled  standard  within  the  reporting  organization  for  a  single 

deviation  (SJ  are  calculated  for  all  analyzers      pollutant 


4  £  ««,  <*> 


D  =       ^    * 


n,d,  ♦  n,d,  +  . . .   ♦  n.d.  +  .  .  .   +  n.d. 

^-^ ^-^ ^-i    (4a) 


iij  •♦■  n^  +  . . .   +11^  +  ...   +  n,j 


'-Jl^i 


(5) 


S.   = 


(Hj    -    l)Si     +(112    -    DSj 


(nj  -  l)Sj 


(n^  -  DS; 


*«2    * 


+  n. 


+  n^  -  k 


<5a) 


5.1.2.2  EquaAkws  4  and  5  are  used  when 
the  same  number  of  precision  checks  are 
made  for  each  analyzer.  Equations  4a  and  5a 
are  used  to  obtain  a  weighted  average  and  a 
weighted  standard  deviation  when  difiierent 
number*  of  pradsicm  checks  are  made  tot  the 
analyzer*.' 

5.1.2.3  For  each  pollutant,  the  95  Peromt 
Probability  Limita  fat  the  (necision  of  a 
reporting  organization  are  calculated  using 
equations  6  and  7. 

Upper  95  Percent  Probability  -.'  •,  , 

Limit-D4-1.96  Si       (6)  -^■.,  ^^      -. 

Lower  95  Percent  Probability  '   . '  .^  -'  ' 

UmitBD-l.geS.       (7) 


5.2    Aocoracy  of  Automated  Methods. 
Estimates  of  the  accuraCT  of  automated 
method*  are  calculated  nom  the  results  of 
independent  audits  as  described  in  sectkm 
3.2.  At  the  end  of  each  calendar  quarter,  an 
integrated  accuracy  probability  interval  for 
all  SLAMS  analyzers  audited  in  the  reporting 
oiganization  is  calculated  tot  each  pollutant 
S^Miate  probability  limits  are  calculated  tor 
mat  audit  concentration  level  in  section  3.2. 

5.2.1    Single  Analyzer  Accuracy.  The 
peroent^gB  difference  (dj  for  each  audit 
foncentraticm  is  calculated  using  equation  1, 
where  Yi  is  ^  analyzer**  indicated 
ooaoantratioo  maasuremeBt  firom  the  I-th 
audit  chedc  and  X«  is  the  actual  concentrtflon 
of  the  audit  ga*  used  lor  the 
I-th  audit  dwdc 


5.2.2    Acduacy  far  Reporting 
Organization. 

5.2.2.1    For  each  audit  concentration  level 
of  a  particular  pollutant,  the  average  (D)  of 
the  individual  percentage  differences  (dj  for 
all  n  analyzer*  audited  during  the  quarter  ia 
calculated  using  equation  8. 


D   = 


(8) 


n  1-1 


5.2.2.2    For  eadi  concentratioa  level  of  a 
particular  pollutant,  Oie  standard  deviatkn 
(SJ  of  all  die  individual  percentage 
diSsrsnoes  Cor  all  n  analyzers  audited  duriog 
the  quarts  is  calculated,  using  aquation  9. 


'■■\M 


df  - 


(2.   di)^' 


1-1 


(9) 


5.2.2.3  For  teporting  organizations  having 
four  cr  fiswer  analyzers  far  a  particular 
pollutant,  only  one  audit  is  required  each 
quarter.  For  such  reporting  organizations,  the 
audit  results  of  two  consecutive  quarters  are 
required  to  calculate  an  average  and  a 
standard  deviation,  using  equations  8  and  9. 
Therefcxe,  the  reporting  of  probability  limits 
shall  be  on  a  semiannual  (instead  of  a 
quarterly)  basis. 

5.2.2.4  For  each  pollutant  the  95  Percent 
Probability  Limits  for  the  accuracy  of  a 
reporting  organization  are 'calculated  at  each 
audit  concentration  level  using  equations  6 
and  7. 


5.3    Precision  of  Manual  Methods. 
Estimates  of  precision  of  manual  methods  are 
calculated  from  the  results  obtained  from 
collocated  san^>lers  as  described  in  section 
3.3.  At  the  end  of  each  calendar  quarter,  an 
integrated  precision  probability  interval  for 
all  collocated  samplers  operating  in  the 
reporting  (Mganizaition  is  calculated  for  each 
manual  me^od  network. 

5.3.1    ^ngle  Sampler  Predsioa. 

5.3.1.1    At  low  concentrations,  agreement 
between  the  measurements  of  collocated 
samplers,  expnssed  as  percent  differences, 
may  be  relatively  poor.  For  this  reason, 
collocated  measurement  pairs  are  selected  for 


use  in  the  precision  calculatioDS  only  iriMO 

both  measurements  are  above  the  folkmring 

limits: 

TSP.  20  ii^m*: 

SOj:  45  |ig/m»: 
NOj:  30  |ig/m>: 
Pb:  0.15  |ig/m'; 
PMi^  20  lag/m^  and . 
PMz^  6  |ig/m>. 

5.3.1.2    For  each  selected  meesurement 
pair,  the  percent  diSsrence  (dJ  is  calculated, 
using  equation  10, 
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^.  = 


y,  -  X, 


(Yj  +  X^)/2 


»  100      (10) 


where  Yi  is  the  pollutant  concentration 
measurement  obtained  from  the  duplicate 
naitpleT  and  Xi  is  the  concentration 
measurement  obtained  from  the  primary 
sampler  designated  for  reporting  air  quality 
for  the  site.  For  each  site,  the  quarterly 
average  percent  difference  (d,)  is  calculated 
from  equation  2  and  the  standard  deviation 
(Sj)  is  calculated  from  equation  3,  where 


nsthe  niunber  of  selected  measurement  pairs 
at  the  site. 

5.3.2    Precision  for  Reporting         •    ^     , 
Oiganization. 

5.3.2.1    For  each  pt^utant,  the  average 
percentage  difference  (D)  and  the  pooled 
standard  deviation  (SJ  are  calculated,  using 
equations  4  and  5,  or  using  equations  4a  and 
Sa  if  difilraent  niunbers  of  paired. 


measurements  are  obtained  at  the  collocated 
sites.  For  these  calculations,  the  k  of 
equations  4, 4a,  5  and  5a  is  the  number  of 
collocated  sites. 

5.3.2.2    The  95  Percent  Probability  Limits 
for  the  integrated  precision  for  a  reporting 
organization  are  calculated  using  equations 
11  and  12. 

Upper  95  Percent  Probability 


Low«r  95  Percent  Probability 


Limit-D  +  1.96  S,A^    (11) 


LimitsD  ±  1M6  sWz        (12) 


5.4    Accuracy  of  Manual  Methods. 
Estimates  of  the  accuracy  of  manual  methods 
are  calculated  from  the  results  of 
independent  audits  as  described  in  section 
3.4.  At  the  end  of  each  calendar  quarter,  an 
integrated  accuracy  probability  interval  is 
calculated  for  each  manual  method  network 
operated  by  the  reporting  organization. 

5.4.1  Particulate  Matter  Samplers  other 
than  PMu  (including  reference  method  Pb 
samplers). 

5.4. 1 . 1  Single  Sampler  Accuracy.  For  the 
flow  rate  audit  described  in  Section  3.4.1,  the 
percentage  diSerence  (d,)  for  each  audit  is 
calculated  using  equation  1,  where  Xi 
represents  the  known  Qow  rate  and  Yi 
represents  the  flow  rate  indicated  by  the 
sampler. 

5.4.1.2  Accuracy  for  Reporting 
Organization.  For  each  type  of  particulate 
matter  measured  (e.g.,  TSP/Pb),  the  average 
(D)  of  the  individual  pel  cent  differences  for 
all  similar  particulate  matter  samplers 
audited  during  the  calendar  quarter  is 
calculated  using  equation  8.  The  standard 
deviation  (SJ  of  the  percentage  di^rences 
for  all  of  the  similar  particulate  matter 
samplers  audited  during  the  calendar  quarter 
is  calculated  using  equation  9.  The  95 
percent  probability  limits  for  the  integrated 
accuracy  for  the  reporting  organization  are 
calodated  using  equations  6  and  7.  For 
reporting  organizations  having  four  or  fewer 
p^ticulate  matter  samplers  of  one  type,  only 
one  audit  is  required  each  quarter,  and  the 
audit  results  of  two  consecutive  quarters  are 
required  to  calculate  an  average  and  a 
standard  deviation.  In  that  case,  probability 
limits  shall  be  reported  semi-annually  rather 
than  quarterly. 

5.4.2  Analytical  Methods  for  SOi.  NOj. 
andPb. 

5.4.2.1    Single  Analysis-Day  Accuracy. 
For  each  of  the  audits  of  the  analytical 
methods  for  SO2,  NO2,  and  Pb  described  in 
sections  3.4.2,  3.4.3,  and  3.4.4,  the  percentage 
difference  (dj)  at  each  concentration  level  is 
calculated  using  equation  1 ,  where  Xj 
represents  the  known  value  of  the  audit 
sample  and  Y,  represents  the  value  of  SO3, 


NOj,  or  Pb  indicated  by  the  analytical 
method. 

5.4.2.1    Accuracy  for  Reporting 
Organization.  For  each  analytical  method,  the 
average  (D)  of  the  individual  percent 
differences  at  each  concentration  level  for  all 
audits  during  the  calendar  quarter  is 
calculated  using  equation  8.  The  standard 
deviation  (SJ  of  the  percentage  differences  at 
each  concentration  level  for  all  audits  during 
the  calendar  quarter  is  calculated  using 
equation  9.  The  95  percent  probability  limits 
for  the  accuracy  for  the  reporting 
organization  are  calculated  using  equations  6 
and  7. 

6.0   Annual  Openitional  Evaluation  t^PMu 
Methods. 

All  PM2  J  monitoring  methods  or  analyzers 
used  in  SLAMS  shall  be  evaluated  annually, 
as  described  in  this  section,  to  quantitatively 
assess  the  quality  of  the  SLAMS  data  being 
routinely  produced.  This  evaluation  is 
derived  frxim  the  results  of  collocated  PMu 
measurements  made  at  each  monitoring 
station  at  least  6  times  per  year  and  applies 
to  both  automated  and  manual  methods. 
Individual  samplers  or  monitors  are  screened 
for  bias  and  excessive  imprecision.  Estimates 
of  integrated  measurement  precision  and 
accuracy,  in  the  form  of  95  percent 
probability  limits,  for  each  designated  PMxi 
method  are  determined  for  each  reporting 
organization  and  on  a  national  basis. 
Reporting  organizations  are  defined  U  in 
section  3  of  this  Appendix.  The  results  of  the 
latter  evaluation  snail  be  used  to  review 
instrument  and  reporting  organization 
performance.  The  absolute  value  of  the  95 
percent  probability  limits  on  a  national  Irasis 
for  each  designated  method  must  be  within 
15  percent  for  the  method  to  maintain  its 
reference  or  equivalent  method  designation. 

6.1    Operational  Held  test  audits.  For  each 
SLAMS  PM2J  monitor,  collocate  a  PMjj 
reference  method  sampler,  referred  to  as  an 
"audit  sampler,"  and  operate  it 
simultaneously  with  the  SLAMS  monitor  at 
least  6  times  per  year.  These  collocated 
audits  are  required  even  for  SLAMS  PM2.3 


monitors  located  at  sites  that  have  a 
collocated  PMa.j  monitor  as  required  under 
section  3.3  of  this  appendix,  unless  the 
collocated  monitor  is  a  PMu  rsference 
method  sampler  and  is  a  designated  audit 
device  as  described  in  the  Section  2.12  of  the 
Quality  Assurance  Handbook  (Reference  7). 
The  collocated  audit  sampler  shall  be  located 
between  2  and  4  meters  from  the  SLAMS 
monitor,  with  its  inlet  at  the  same  height 
above  grovmd  as  the  inlet  of  the  SLAMS 
monitor.  Calibration  and  operation  of  the 
audit  sampler  and  analysis  of  the  audit 
sample  filter  shall  be  as  specified  in  the 
sampler's  operation  or  instruction  man>ial 
and  in  general  accordance  with  the  guidance 
provided  in  Section  2.12  of  Reference  7. 
Calibration  and  operation  of  the  SLAMS 
monitor  shall  be  the  same  as  for  its  routine 
SLAMS  operation,  and  it  shall  not  receive 
any  special  or  non-scheduled  service 
immediately  prior  to,  or  specifically 
associated  with,  the  collocated  sample 
collection.  The  6  or  more  collocated  PMjj 
measurement  pairs  shall  be  obtained  at 
approximately  equal  intervals  over  the  year, 
such  as  every  other  month,  and  shall  be 
reported  to  the  EPA  as  set  forth  in  Section 
4  of  this  ApjMndix  for  other  precision  and 
accuracy  test  results.  All  collocated 
measurements  shall  be  reported,  even  those 
which  might  be  considered  invalid  because 
of  identified  malfunctions  or  other  problems 
occurring  during  the  sample  collection 
period.  Collocated  measurements  shall  be 
reported  to  EPA  only  for  methods  and 
analyzers  approved  for  use  in  SLAMS 
monitoring  under  pari  58  of  this  chapter.  The 
EPA  will  calculate  aimual  evaluations  from 
the  reported  test  measurements,  as  described 
in  sections  6.2  and  6.3. 

6.2     Screening  Test  for  Bias  and  Excessive 
Imprecision  of  Individual  Monitors,  l^is 
section  describes  a  simple  test,  based  on  the 
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binomial  distribution,  that  checks  for    ' 
gross  bias  or  inadequate  precision  in  the 
field  operation  of  either  the  SLAMS 
monitor  or  the  audit  sampler.  However, 
since  the  audit  sampler  is  a  reference 


method,  the  test  results  apply  primarily 
to  the  SLAMS  monitor,  llie  test  uses  the 
collocated  audit  measurements 
described  in  section  6.1,  and  may  be 
used  with  4  to  12  measurement  pairs. 


6.2.1    (1)  For  dw  annual  evaluatku,  th* 
EPA  will  calculate  the  relative  percent 
difiisrance  (RPD)  for  each  msuurement  pair 
obtained  for  the  year  as: 


RPD.-   100   X    (C-C.^t)/[0.5x(C+C.«ut)l    <13) 
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where  TABLE  A-2.— TABLE  FOR  DETERMINING 

^"sLAMS^MUor"^'*'^*'^**  ^"^^     °"     EXCESSIVE     INADEQUATE 

C.,*  =  the  concentra'uon  measured  by  the  PREOSION  FOR  SCREENING  TEST 

audit  sampler. 
(2)  All  collocated  measurements  will  be 
used  for  this  test,  even  those  which  might  be 
considered  invalid  because  of  identified 
malfunctions  ot  other  problems  occurring 
during  the  sample  collection  period. 

6.2.2  There  are  three  situations  that  can 
develop  from  analyzing  the  collocated  data: 

Sihiation  A:  All  the  RPD's  are  within  15% 
in  absolute  value.  For  situation  A,  the 
SLAMS  monitor  shows  no  indication  of  bias 
or  inadequate  precision  and  therefore  passes 
this  screening  teat 

Situation  B:  Scmie  or  all  of  the  I^D's  are 
extreme  in  that  they  exceed  15%  in  absolute 
value,  and  the  extreme  RPD's  all  have  the 
same  sign  (for  example,  -19,  -21,  -16). 
This  may  indicate  a  bias.  For  situation  B, 
Table  A-2  specifies  the  minimum  number  of 
extreme  RPD's,  all  having  the  same  sign,  that 
indicates  that  the  SLAMS  monitor  has  a 
significant,  luucceptable  bias  with  respecX  to 
the  audit  reference  method. 

Situation  C:  Some  or  all  of  the  RPD's  are  6.2.4    The  basis  of  this  test  is  as  follows: 

extreme  in  that  they  exceed  15%  in  absolute  6.2.4.1    For  both  instruments,  the 

value,  and  the  extreme  RPD's  do  not  all  have      precision  is  assiuned  to  be  a  percentage  of  the 
the  same  sign  (for  example,  - 17,  -fl9,  -18).      concentration  being  measured.  The 
This  may  indicate  unacceptable  precision.  distributions  of  the  instruments 

For  situation  C  Table  A-2  specifies  the  measurements  are  assumed  to  be  normal, 

minimum  number  of  extreme  RPD's,  all  not        with  an  operating  precision  (1.96  x  standard 
having  the  same  sign,  that  indicate  that  the         deviation)  of  no  more  than  15%.  The  relative 
SLAMS  monitor  has  excessive  imprecision         percent  difference  (RPD)  is  then 
with  respect  to  the  audit  reference  method.         approximately  normally  distributed,  with  a 

6.2.3  If  either  bias  (Situation  B)  or  standard  deviation  of  about  15  x  8qrt(2)/1.96 
excessive  imprecision  (Situation  C)  is                 =  l,?-7%.  Thus,  the  absolute  value  of  RPD 
indicated  by  this  screening  test  for  a                   ^"  e«»«l  ^  **  approximately  20%  of  the 
particular  SLAMS  monitor,  the  reporting            *™®-  .     .     -  .      ,  .  ., 
o^ization  will  be  notified  by  thVEPA               ..^'^  ''^^    ^  the  first  situation  (situation  A), 

within  60  days  after  the  end  of  the  year  that  '^\^'>  ^P'  "l]?**^  "^  "^  "^°'"^,« 

no  monitors  of  the  type  (identified  by  its  ^"«','?**  St  P«^°™^™ ."  ac^P^ble. 
r.                    •     1     »       »i.  J  J           I-  6.2.4.3    When  encountering  a  situation 

reference  or  equivalent  method  designation  ^     ™jj,  extreme  or  the  other 

°"^^'^^l     «  ^^^c"*^^.'"!       .  ("ituation  B),  one  can  set  up  the  following 

cwv!^'  further  SLAMS  monitoring  at  any  hypotheses.  Null  Hypothesis:  The  mean 

SLAMS  site  m  the  reporting  orgamzation  ni^asurementB  of  bothinstruments  are  the 

unless  and  unbl  the  probable  cause  or  causes  ^^^  Alternative  Hypothesis:  The  mean  of 

of  the  test  failure  have  been  identified  and  measui«ment  of  the  SLAMS  instrument  is 

correcfed,  the  correction  has  been  higher  (lower)  than  the  mean  measurement  of 

appropriately  addressed  in  the  applicable  th^  audit  insfrument  The  test  of  these 

quality  assurance  plan,  and  the  organization  hypotheses  is  based  on  the  binomial 

has  received  approval  by  the  EPA  Regional  distribution.  Table  A-2  gives  the  number  of 

Office  to  restmie  use  of  monitors  of  the  type  extreme  values,  for  various  numbers  of 

identified  for  SLAMS  purposes.  General  measurement  pairs,  that  would  lead  to  a 

guidance  in  identifying  and  correcting  rejection  of  the  null  hypothesis  in  favor  of 

common  or  typical  types  of  such  quality  the  alternative  hypothesis. 
assurance  problems  for  reference  methods  6.2.4.4    When  encountering  the  situation 

and  Class  I  equivalent  methods  is  provided  where  RPD's  are  extreme  in  both  directions 

in  section  2.12  of  Reference  7  of  this  (situation  C),  one  can  set  up  the  following 

appendix.  hypotheses.  Null  Hypothesis:  The  precisions 


of  both  instruments  are  less  than  or  equal  to 
15%  (2-sigma).  Alternative  Hypothesis:  The 
precision  of  at  least  one  instrument  exceeds 
15%.  Again,  the  test  is  based  on  the  binomial 
distribution,  and  Table  A-2  gives  the  number 
of  extreme  values,  for  various  numbers  of 
measiirement  pairs,  that  would  lead  to  a 
rejection  of  the  null  hypothesis  in  favor  of 
the  alternative  hypothesis. 

6.2.4.5  These  tests  described  above  are 
stringent,  using  p=0.01,  meaning  that  less 
than  1  time  out  of  100  would  one  expect  to 
find  the  result  randomly. 

6.2.4.6  As  an  example,  suppose  one  takes 
6  pairs  of  simultaneous  measurements  and 
finds  that  4  of  the  6  RPDs  for  the  SLAMS 
monitor  are  greater  than  15%  and  none  of  the 
remaining  two  RPD's  are  below — 15%.  Since 
there  are  4  RPD's  with  absolute  value  above 
15%  and  they  all  have  the  same  sign  [i.e.  they 
are  all  above  15%),  this  example  would  be 
situation  B.  Table  A-2  indicates  that  for 
situation  B  with  6  measurement  pairs,  3  or 
more  extreme  RPD's  means  that  the  SLAMS 
monitor  is  biased  (in  this  case,  higher)  than 
the  audit  (reference)  method. 

6.3    Integrated  Precision  and  Accuracy  for 
Reporting  Organizations  and  for  Specific 
Methods. 

This  section  describes  how  integrated 
estimates  of  monitoring  data  quality  are 
calculated  for  specific  monitoring  methods 
(as  identified  by  a  unique  reference  at 
equivalent  method  designation  number)  on  a 
national  basis  and  for  each  repeating 
organization.  These  estimates  are  based  on 
the  collocated  audit  measurements  descrilmd 
in  section  6.1. 

6.3.1    Annual  evaluation.  Using  the 
collocated  measurement  pair  data,  as 
described  in  Section  6.1  for  the  applicable 
year,  the  EPA  shall  determine  the  operating 
precision  for  each  designated  method,  on  a 
national  basis  and  for  each  reporting 
organization,  as  follows: 

6.3.1.1.    For  each  monitoring  station  far 
which  PM2.3  data  has  been  reported  to  AIRS 
during  the  year,  calculate  the  percent 
difference  (d,)  for  each  measurement  pair 
using  equation  1  in  section  5.1.1  of  this 
Appendix,  where  Y,  is  the  concentration 
measurement  from  the  SLAMS  monitor  for 
the  I-th  audit  measurement  pair,  X,  is  the 
concentration  measurement  from  the  audit 
sampler.  Include  only  stations  at  which  at 
least  4  collocated  measurement  pairs  are 
available  for  the  year,  and  only  measurement 
pairs  in  which  Xi  is  above  the  limit  for  PM2.5 
specified  in  section  5.3.1  of  this  Appendix. 

6.3.1.2    For  each  monitoring  station  for 
which  PMjj  data  has  been  reported  to  AIRS, 
calculate  the  average  (dj)  and  the  standard 
deviation  (S^)  for  the  year  for  each  station  at 
which  the  method  is  used  for  SLAMS 
monitoring,  using  equations  2  and  3 
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(respectiveljr)  in  aectloD  5.1.1  of  thia 
Appendix,  where  n  ia  the  number  of 
mawurement  pain  reported  for  the  year. 
Inchide  only  stations  at  which  at  least  4 
collocated  measurement  pairs  are  available 
for  the  year. 

6.3. 1 .3  Par  each  designated  method  and 
for  each  rep<)rting  organization,  calculate  the 
average  of  averages  (D)  and  the  pooled 
estimate  of  standard  deviation  (SJ,  using 
equations  4a  and  5a  (respectively)  of  Secticm 
5.1.2,  where  k  in  this  case  is  the  number  of 
stations  in  the  reporting  organization  at 
which  the  method  is  used  for  SLAMS 
monitoring  (and  at  least  4  measurement  pairs 
are  reported).  Call  these  estimates  Drx  and 
Srjm.  where  R  identiiies  the  reporting 
organization  and  M  identifies  the  desi^iated 
method. 

6.3.1.4  For  each  designated  method, 
calculate  the  average  of  averages  (D)  and  the 
pooled  standard  deviation  (SJ  at  the  national 
level  using  equations  4a  and  5a  (respectively) 
of  Section  5.1.2,  where  k  in  this  case  is  the 
number  of  sites  nationwide  at  which  the 
method  is  used  for  SLAMS  monitoring  (and 
at  least  4  measurement  pairs  are  reported). 
Call  these  estimates  Dnabooai.  m  and  SMkni.  m. 
where  M  identifies  the  desi^sated  method.  A 
95  percent  confidence  interval  shall  also  be 
determined  for  each  national  pooled  standard 
deviation. 

6.3.1.5  For  each  designated  method, 
calculate  the  95  percent  probability  limits  for 
each  reporting  organization,  using  eqiiations 
6  and  7  of  Section  5.1.2,  where  D=D»j,«  and 
Sr=SR>4-  Similarly,  calculate  the  95  percent 
probability  limits  for  each  method  on  a 
national  basis ,  using  equations  6  and  7  of 
Section  5.1.2,  where  D=I}MttaaaLM  and 

Sa=S|iMiaaAU4' 

Note:  Pooling  individual  site  estimates  of 
precision  across  a  reporting  organization  or 
across  the  nation  using  equation  Sa  assumes 
that  the  individual  site  estimates  of  precision 
using  equation  3  are  reasonably 
homogeneous  across  the  year  for  a  designated 
method. 

6.3.2    Reporting  organization  method 
operational  performance.  A  simmiary  of  the 
results  calculated  in  section  6.3.1.5  shall  be 
reported  annually  to  the  appropriate  EPA 
R^ional  Office.  If  the  absolute  value  of  either 
the  upper  or  lower  probability  limit  for  a 
reporting  orgajiization  calculated  in  section 
6.3.1.5  for  any  designated  method  is  found  to 
be  greater  than  15  percent  or  substantially 
higher  than  the  corresponding  limits 
calculated  for  the  method  on  the  national 
basis,  the  reporting  organization  shall  be 
identified  and  notified  by  the  EPA  that  its 
quality  assurance  in  the  operation  of  the 


particular  PM3.5  method  may  be  inadequate. 
Bach  reporting  organization  so  identified  and 
notified  must  demonstrate,  through  an 
appropriate  quality  assurance  plan  or 
modified  plan,  that  it  will  achieve  bettar 
performance  in  future  monitoring  operations 
using  the  method.  General  guidance  in 
identifying  and  correcting  common  or  typical 
types  of  such  quality  assurance  problems  for 
relarence  methods  and  Class  I  equivalent 
methods  is  provided  in  section  2.12  of 
Reference  7  of  this  appendix 

6.3.3    National  method  operational 
perfbnnance.  If  the  absolute  value  of  eithar 
the  upper  or  lower  probability  limit 
calculated  in  section  6.3.1.5  for  any 
designated  method  on  a  national  basis  is 
found  to  be  greater  than  15  percent,  the 
method  shall  be  deemed  to  have  failed  the 
annual  operational  performance  assessment 
test  This  result  shall  constitute  a  ground  for 
cancellation  of  the  reference  or  eqtiivalent 
method  in  accordance  with  $  53.11  of  this 
chapter,  and  the  EPA  shall  take  the  actions 
specified  in  that  section  within  150  days. 
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Tables  to  Appendix  A  of  Part  58 

Table  A-1  .—Minimum  Data  Assessment  Requirements 


Method 

Assessment  method 

Coverage 

Minimum  fraquenqr 

Parameters  reported 

Precision: 

Automated  metttoris  tor 
SO2.  NO2.  Oi,  and 
CO. 

Response  check  at  con- 
centration between  .06 
and  .10ppm  (8&  10 
pprnforCOja. 

Each  analyzer  ._       

■  \  -'■ 

Once  per  2  wootes  

Actual  concentration'  ano 
measured  concentra- 
tion*. 
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Table  A-1.— Minimum  Data  Assessment  REQUIREME^4TS— Conttoued 

Method 

Assessment  method 

Coveraoe 

Minimum  (requerKy 

Parameters  reported 

Manual  methodK  AN 

Cdocated  samplere 

1  site  tor1-6  sites;  2  sites 

Onoe  per  week 

Two  ooncerwanon  mee^ 

mettMxlB  except 

for  6-20  sites;  3  sites 

uremerSs. 

PM25. 

>20  sites;  (sites  with 

PMzsmeOxxls 

Colocated  samplers 

htf^ieet  cone.). 
1  site  tor  1-10  sites;  2 

Onoe  per  week  _......_.._ 

Two  concentration  meas- 

sites for  1 1-20  sites;  3 

urements. 

sites  >20  sites;  (sites 
with  Nghest  cone). 

• 

Aocuraqr: 

Automated  mettwds  for 

Response  check  at  .03- 

1.  Each  analyzer  2. 2S% 

1.  Once  per  year;  2.  Each 

Actual  concentration  2  and 

SO2.  NO2.  O^  and 

.06  ppm,'-2  .15-.20 

of  analyzers  (at  least  1). 

calendar  quarter. 

measured  (indicated) 

CO. 

ppm;'^  .35-.45  ppm:'-* 

.aO-.90ppm;'JOfappll- 

cabie). 

conoerMration  ^  for  each 
l««L 

Manual  methods  for 

Check  of  analytical  proce- 

Anatylfoal system 

Each  day  samples  are 

Actual  concentration  and 

S02.andN02. 

dure  with  audit  sttmdafd 

analyzed,  at  least  twice 

measured  (indteated) 

solutfons. 

- 

per  quarter. 

concenlialion  for  each 
audR  solution. 

TSP.  PMio 

Check  of  sampler  ttow  rate 

l.Eachsampter:2.2S% 

1.  Onoe  per  year,  2.  Each 

Actual  ftow  rate  and  flow 

of  samplers  (at  least  1). 

calendar  quarter. 

rate  indKated  tiy  the 
sampler. 

PMjs  .— — ..— . 

1  Ptnif  h  nt  finmnliif  ifWM 

1.  Each  sampler,  al  toca- 

1.  Minimum  of  every  cal- 

1. Actual  ftow  rate  and 

roto. 

tions. 

endar  quarter,  4  checks 
per  year. 

low  nts  indksted  by 
sampler. 

2.  Audtt  with  reference 
method. 

2.  Each  sampler.  aH  toca- 
tions. 

2.  Minimum  of  every  other 
month,  6  mecourements 

2.  Particle  mass  con- 

per  year. 

sampler  and  t>y  audi 
reference  sampler. 

Lawl 

1.  Check  of  sampler  Hem 

1.  Each  sampler  „„_„ — ..... 

1.  Include  wNh  TSP  

1.  Same  as  tor  TSP. 

rate  as  TSP;. 
2.pieck  of  analytfoal  sys- 

2. Analytkal  system 

2.  Each  quarter         

tem  with  Pb  audit  strips. 

• 

and  measured  Ondh 
caled)  concentration  6f 
audit.samples  (|ig  Pb/ 
•trip). 

*  Conoentiatton  times  100  tor  CXD. 

'Effective  concentration  for  open  path  analyzers. 

^Corrected  ooncentratton,  if  appNcable,  tor  open  path  analyzers. 


Appendix  C— (Amended] 

15.  Appendix  C.  is  amended  by 
revising  section  2.2  and  adding  sections 
2.2.1  tbrough  2.2.2.2  to  read  as  foUows: 
2.2    Substitute  I^  samplers. 

2.2.1    Substitute  PMio  samplers. 

2.2.1.1    For  purposes  of  showing 
compliance  Y/ith  the  NAAQS  for  particulate 
matter,  a  high  volume  TSP  sampler  described 
in  Appendix  B  of  part  SO  of  this  chapter  may 
be  used  in  a  SLAMS  in  lieu  of  e  PMio 
monitor  as  long  as  the  ambient 
concentrations  of  particles  measured  by  the 
TSP  sampler  are  below  the  PMto  NAAQS.  If 
the  TSP  sampler  measures  a  single  value  that 
is  higher  than  the  PMio  24-hour  standard,  or 
if  the  annual  average  of  its  measurements  is 
greater  than  the  PMio  annual  standard,  the 
TSP  sampler  operating  as  a  substitute  PMio 
sampler  must  be  replaced  with  a  PMio 
monitor.  For  a  TSP  measurement  above  the 
24-hoitf  standard,  the  TSP  sampler  should  be 
replaced  with  a  PMio  monitor  before  the  end 
of  the  calendar  quarter  following  the  quarter 
in  which  the  high  concentration  occurred. 
For  a  TSP  annual  average  above  the  annual 
standard,  the  PMio  monitor  should  be 
op«ating  by  June  30  of  the  year  following  the 
exceedance. 


2.2.1.2    In  Older  to  maintain  historical 
continuity  of  ambient  particulate  matter 
trends  and  patterns  for  PMio  NAMS  that  were 
previously  TSP  NAMS,  the  TSP  high  volume 
sampler  must  be  operated  concurrently  with 
the  PMio  monitor  for  a  one-year  period 
beginning  with  the  PMio  NAMS  start-up  date. 
■  The  operating  schedule  far  the  TSP  sampler 
must  be  at  least  onoe  every  six  days 
regardless  of  the  PMio  sampling  frequency. 

2.2.2    Substitute  PMu  samplers. 

2.2.2.1    For  purposes  of  showing 
compliance  with  the  NAAQS  for  particulate 
matter,  a  PMio  monitor  designated  as  a 
reference  or  equivalent  method  for  PMio 
under  part  53  of  this  chapter  may  be  used  in 
a  SLAMS  in  lieu  of  a  PMjj  monitor  as  long 
as  the  ambient  concentration  of  particles 
measured  by  the  PM|o  monitor  is  below  the 
PM2  3  NAAQS.  If  the  PMio  monitor  measures 
a  single  value  that  is  hi^er  than  the  PMij 
24-hour  standard,  or  the  annual  average  of  its 
measurements  is  greater  than  the  PM2  j 
annual  standard,  the  PMio  monitor  operating 
as  a  substitute  PMjj  monitor  must  be 
replaced  with  a  PMu  monitor.  For  a  PMio 
measiirement  above  the  24-hoiir  PMt^ 
standard,  the  PMio  monitor  should  be 
replaced  with  a  PMu  monitor  before  the  end 
of  ^e  calendar  quarter  following  the  quarter 
in  which  the  hi(^  concentration  occurred. 
For  a  PMio  annual  average  above  the  aimuai 


PMjj  standard,  the  PM2J  monitor  should  be 
operating  by  June  30  of  the  year  following  the 
exceedance. 

2.2.2.2    In  order  to  maintein  historical 
continuity  of  ambient  particulate  matter 
trends  and  patterns  for  PMjj  NAMS  that 
ware  previously  PMio  NAMS,  the  PMio 
monitor  must  be  operated  ooncurrantly  with 
the  PM2J  monitor  for  a  one-year  period 
b^inning  with  the  PM2J  NAMS  start-up 
date.  The  operating  schedule  for  the  PMio 
monitor  must  be  at  least  once  every  six  days 
r^ardkss  of  the  PM2.S  sampling  frequency. 

16.  Appendix  C  ammided  by  adding  a 
new  sections  2.4  tbrough  2.4.6  to  read 
asfolloMrs: 

2.4    Approval  of  non-dasigaated  PM2  j 
methods  operated  at  specific  individual  sites. 
A  method  for  PM2J  that  has  not  been 
designated  as  a  reference  or  equivalent 
method  as  defined  in  $  50.1  of  this  chapter 
may  be  approved  for  use  for  purposes  of 
section  2.1  of  this  Appendix  at  a  p>articular 
SLAMS  under  the  following  stipulations. 

2.4.1    The  method  must  be  demonstrated 
to  meet  the  comparability  requirements 
(except  as  provided  in  tl^  section  2.4.1)  set 
forth  in  §  53.34  of  this  chapter  in  each  of  the 
four  seasons  at  the  site  at  which  it  is 
intended  to  be  used.  For  purposes  of  this 
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section  2.4.1,  the  requirements  of  40  CFR 
53.34  shall  be  modifled  as  follows: 

2.4.1 .1  The  method  shall  be  tested  at  the 
site  at  which  it  is  intended  to  be  used,  and 
thtf«  shall  be  no  requirement  for  tests  at  any 
other  test  site. 

2.4.1.2  For  purposes  of  this  section  2.4, 
the  seasons  shall  be  defined  as  follows: 
spring  shall  be  the  months  of  March,  April, 
and  May;  summer  shall  be  the  months  of 
June,  July,  and  August;  fall  shall  be  the 
months  of  September,  October,  and 
November;  and  winter  shall  be  the  months  of 
December,  January,  and  February. 

2.4.1.3  No  PMio  samplers  shall  be 
required  for  the  test,  as  determination  of  the 
PMij/PMio  ratio  at  the  test  site  shall  not  be 
required. 

2.4. 1 .4  The  specifications  given  in  Table 
C-4  of  part  53  of  this  chapter  for  Gain  1 
methods  shall  apply,  except  that  there  shall 
be  no  requirement  for  any  minimum  nimiber 
of  sample  sets  with  R,  above  40  M^m^  for  24- 
hour  samples  at  above  30  fig/m^  for  48-hour 
samples. 

2.4.2  The  monitoring  agency  wishing  to 
use  the  method  must  develop  and  implement 
appropriate  quality  assurance  procedures  for 
the  method. 

2.4.3  The  monitoring  agency  wishing  to 
use  the  method  must  develop  and  implement 
appropriate  procedures  for  assessing  and 
reporting  the  precision  and  accuracy  of  the 
method  comparable  to  the  procedures  set 
forth  in  Appendix  A  of  this  part  for 
designated  reference  and  equivalent 
methods. 

2.4.4  The  assessment  of  networic 
openting  precision  using  collocated 
measurements  with  reference  method 
"audit"  samplers  required  under  section  6  of 
Appendix  A  of  this  section  shall  be  carried 
out  semi-annually  rather  than  annually  (i.e., 
monthly  audits  with  assessment 
dsteiminations  each  6  months). 

2.4.5  Requests  for  approval  under  this 
section  2.4  must  meet  the  general  submittal 
requirements  of  sections  2.7.1  and  2.7.2.1  of 
this  appendix  and  must  include  the 
requirements  in  sections  2.4.3.1  through 
2.4.5.7  of  this  appendix. 

2.4.5.1  A  clear  and  unique  description  of 
the  site  at  which  the  method  or  sampler  will 
be  used  and  tested,  and  a  description  of  the 
nature  or  character  of  the  site  and  the 
partictilate  matter  that  is  expected  to  occur 
then. 

2.4.5.2  A  detailed  description  of  the 
method  and  the  nature  of  the  sampler  or 
analyzer  upon  which  it  is  based. 

2.4.5.3  A  brief  statement  of  the  reason  or 
raticMiale  far  requesting  the  approval. 

2.4.5.4  A  detailed  description  of  the 
quality  assurance  procedures  that  have  been 
developed  and  that  will  be  implemented  for 
the  method. 

2.4.5.5  A  detailed  description  of  the 
procedures  for  assessing  the  precision  and 
accuracy  of  the  method  that  will  be 
implemented  for  reporting  to  AIRS. 

2.4.5.6  Test  results  from  the 
comparability  tests  required  above. 

2.4.5.7  Such  further  supplemental 
information  as  may  be  necessary  or  helpful 
to  support  the  required  statements  and  test 
results. 


2.4.6    Within  1 20  days  after  receiving  a 
request  for  approval  of  the  use  of  a  method 
at  a  particular  site  under  this  section  2.4  and 
such  further  information  as  may  be  requested 
for  purposes  of  the  decision,  the 
Administrator  will  approve  or  disapprove  the 
method  by  letter  to  the  person  or  agency 
requesting  such  approval 

17.  Appendix  C  is  amended  by  adding 
a  new  section  2.5  to  read  as  Tollows: 

2.5    Approval  of  non-designated  methods 
under  $  58.13(f].  An  automated  (continuous) 
method  for  PM^j  that  is  not  designated  as 
either  a  reference  or  equivalent  method  as 
defined  in  §  50.1  of  this  chapter  may  be 
approved  under  $  58.13(f)  for  use  at  a  SLAMS 
for  the  limited  purposes  of  §  58.13(f).  Such  an 
analyzer  that  is  approved  for  use  at  a  SLAMS 
luder  S  58.13(0.  identified  as  correlated 
acceptable  continuous  (CAC)  monitors,  shall 
not  be  considered  a  reference  or  equivalent 
method  as  defined  in  §  50.1  of  this  chapter 
by  virtue  of  its  approval  for  use  under 
S  58. 13(f).  and  the  PMij  monitoring  data 
obtained  from  such  a  monitor  shall  not  be 
otherwise  used  for  purposes  of  part  SO  of  this 
chapter. 

18.  Appendix  C  is  amended  by 
revising  Uie  section  2.7.1  to  read  as 
follows: 

2.7.1    Requests  for  approval  under 
sections  2.4,  2.6.2,  or  2.8  must  be  submitted 
to:  Director,  National  Exposure  Assessment 
Laboratory,  Department  B.  (MD-77B),  U.S. 
Environmental  Protection  Agency,  Research 
Triangle  Park,  North  Carolina  27711. 

19.  Appendix  C  is  amended  by  adding 
a  new  section  2.9  to  read  as  follows: 

2.9    Use  of  IMPROVE  Samplers  at  a 
SLAMS.  "IMPROVE"  samplers  may  be  used 
in  SLAMS  for  monitoring  of  regional 
background  concentrations  of  fine  particulate 
matter.  The  IMPROVE  samplers  were 
developed  for  use  in  the  Interagency 
Monitoring  of  Protected  Visual  Environments 
(IMPROVE)  network  to  characterize  all  of  the 
major  components  and  many  trace 
constituents  of  the  particulate  matter  that 
impair  visibility  in  Federal  Class  I  Areas. 
These  samplers  are^outinely  operated  at 
about  70  locations  in  the  United  States. 
IMPROVE  samplere  consist  of  four  sampling 
modules  that  are  used  to  collect  twice  weekly 
24-hour  duration  simultaneous  samples. 
Modules  A,  B,  and  C  collect  PM2 ;  on  three 
different  filter  substrates  that  are  compatible 
with  a  variety  of  analytical  techniques,  and 
module  D  collects  a  PMio  sample.  PM2  5  mass 
and  elemental  concentrations.are  determined 
by  analysis  of  the  25mm  diameter  stretched 
Teflon  filters  from  module  A.  More  complete 
descriptions  of  the  IMPROVE  samplere  and 
the  data  they  collect  are  available  elsewhere 
(References  5.2, 5.3,  and  5.4  of  this 
Appendix). 

20.  Appendix  C,  section  6.0  amended 

by  adding  references,  4  through  6  to 

read  as  follows: 

.*•■»    .    ^ 

6.0    Refennces  '.-  •'  -'     - 

*         •         •         •         • 

4.  Eldred.  R.A..  Cahill,  T.A.,  WiQcenson, 
LK.,  et  al.,  "Measurements  of  fine  particles 


and  their  chemical  components  in  the 
IMPROVE/NPS  networks,"  in  "Transactions 
of  the  International  Specialty  Conference  on 
Visibility  and  Fine  Particles,"  Air  and  Waste 
Management  Association:  Pittsburgh,  PA. 
1990;  pp  187-196. 

5.  Sisler,  J.F.,  Huffinan,  D.,  and  Latimer, 
DJi.;  "Spatial  and  temporal  patterns  and  the 
chemical  composition  of  the  haze  in  the 
United  States:  An  analysis  of  data  from  the 
IMPROVE  network,  1988-1991."  ISSN  No. 
0737-5253-26,  National  Park  Service,  Ft 
Collins,  CO,  1993. 

6.  Bldred,  R.A.,  Cahill, T. A.,  Pitchford,  M.. 
and  Malm.  W.C;  "IMPROVE— a  new  remote 
area  particulate  monitoring  system  for 
visibility  studies,"  Proceedings  of  the  81st 
Annual  Meeting  of  the  Air  Pollution  Control 
Association,  Dallas,  Paper  88-54.3, 1988. 

Appendix  D— [Amended] 

21.  In  Appendix  D  the  first  three 
paragraphs  and  Table  1  of  section  1  are 
revised  as  follows: 

1.  SLAMS  Monitoring  Objectives  and  Spatial 
Scales 

The  purpose  of  this  appendix  is  to  describe 
monitoring  objectives  and  general  criteria  to 
be  applied  in  establishing  the  State  and  Local 
Air  Monitoring  Stations  (SLAMS)  networks 
and  for  choosing  general  locations  for  new 
monitoring  stations.  It  also  describes  criteria 
for  determining  the  number  and  location  of 
National  Air  Monitoring  Stations  (NAMS), 
Photochemical  Assessment  Monitoring 
Stations  (PAMS),  and  core  Stations  for  PMjj. 
These  criteria  will  also  be  used  by  EPA  in   . 
evaluating  the  adequacy  of  the  SLAMS/ 
NAMS/PAMS  and  core  PMjj  network*. 

The  network  of  stations  which  comprise 
SLAMS  should  be  designed  to  meet  a 
minimum  of  six  basic  monitoring  objectives. 
These  basic  monitoring  objectives  are: 

(1)  To  determine  hi^est  concentrations 
expected  to  occur  in  the  area  covered  by  the 
network; 

(2)  To  determine  representative 
concentrations  in  areas  of  high  population 
density; 

(3)  To  determine  the  impact  on  ambient 
pollution  levels  of  significant  sources  or 
source  categories; 

(4)  To  determine  general  background 
concentration  levels; 

(5)  To  determine  the  extent  of  Regional 
pollutant  transport  among  |x>pulated  areas; 
and  in  support  of  secondary  standards;  and 

(6)  To  determine  the  welfare-related 
impacts  in  more  rural  and  remote  areas  (such 
as  visibility  impairment  and  effects  on 
vegetation).  ^ 

It  should  be  noted  that  this  appendix 
contains  no  criteria  for  determining  the  total 
number  of  stations  in  SLAMS  networics, 
except  that  a  minimum  number  of  lead 
SLAMS  and  PM2  5  are  prescribed  and  the 
minimal  network  introiduced  in  58.20  is 
explained.  The  optimum  size  of  a  particular 
SLAMS  network  involves  trade  offs  among 
data  needs  and  available  resources  which 
EPA  believes  can  best  be  resolved  dining  the 
network  design  process. 
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Table  1.— Relationship  Among 
Monitoring  Objectives  and 
Scale  of  Representativeness 


MonMoring  otaiective 

Appropnate  siting 
scales 

Micro,  Middte,  noigh- 
bortwod  (some- 
times urtian*). 

Neightxxtx)od,  urt>an. 

Micro,  middle,  neigh- 
tMrhood. 

Neighbortwod,  uiban, 
regional. 

UrtMnfregKXMl. 

Urtnn/regional. 

HigfMSt  ooncentraDon 

Population  — „ — 

Source  impact  ........... 

GenetBi/tMKkground  .. 

Regional  transport 

WeKare-retated  im- 
pacts. 

•UrtMn  denotes  a  geographic  scale  applica- 
bke  to  both  cities  and  rural  areas. 


22.  In  Appendix  D,  sectton  2  is 
amended  by  revising  the  second 
paragraph  and  adding  a  new  paragraph 
to  the  end  of  the  section  before  section 
2.1  to  read  as  follows: 

2.  SLAMS  Networic  Design  Procedures 

The  discussion  of  scales  in  sections  2.3 
ttirougti  2.8  does  not  include  all  of  the 
possible  scales  for  each  pollutant  The  scales 
which  are  discussed  are  those  which  are  felt 
to  be  most  pertinent  for  SLAMS  netwoiic 
design. 

Information  such  as  emissions  density, 
housing  density,  climatological  data, 
geograpliic  information,  tr^c  counts,  and 
the  results  of  modeling  will  be  useful  in 
designing  regulatory  networks.  Air  pollution 
control  agencies  have  shown  the  value  of 
screening  studies,  such  as  intensive  studies 
conducted  with  portable  samplers,  in 
designing  netwiniu.  In  many  cases,  in 
selecting  sites  for  core  PM2  j  or  carbon 
monoxiae  SLAMS,  and  for  defining  the 
boundaries  of  PM2.5  spatial  averaging  zone, 
air  pollution  control  agencies  wiU  benefit 
from  using  such  studies  to  evaluate  the 
sfwtial  distribution  of  pollutants. 

23.  Section  2.8  is  revised  as  follows: 

2.8    Particulate  Matter  Design  Criteria  for 
slams  "^^ 

As  with  other  pollutants  measured  in  the 
SLAMS  network,  the  first  «tep  in  designing 
the  particulate  matter  networic  is  to  collect 
the  necessary  background  information. 
Various  studies  in  References  11, 12, 13, 14, 
15,  and  16  of  this  appendix  have  documented 
the  major  source  categories  of  particulate 
matter  and  their  contribution  to  ambient 
levels  in  various  locations  throughout  the 
country. 

2.8.0.1    Sources  of  background 
information  would  be  regional  and  traffic 
maps,  and  aerial  photographs  showing 
topography,  settlements,  major  industries 
and  highways.  These  maps  and  photographs 
would  be  used  to  identify  areas  of  the  type 
that  are  of  concern  to  the  particular 


monitoring  objective.  After  potentially 
suitable  monitoring  areas  for  particulate 
mattv  have  been  identified  on  a  map, 
modeling  may  be  used  to  provide  an  estimate 
of  particulate  matter  concentrations 
throughout  the  area  of  interest.  After 
completing  the  first  step,  existing  particulate 
matter  stations  should  be  evaluated  to 
determine  their  potential  as  candidates  for 
SLAMS  designation.  Stations  meeting  one  or 
more  of  the  six  basic  monitoring  objectives 
described  in  section  1  of  this  appendix  must 
be  classified  into  one  of  the  five  scales  of 
representativeness  (micro,  middle, 
neighbcxiiood,  urban  and  regional)  if  the 
stations  are  to  become  SLAMS.  In  siting  and 
classifying  particulate  matter  stations,  the 
procedures  in  reference  17  should  be  used. 

2.8.0.2    The  most  important^epatial  scales 
to  effectively  characterize  the  emissions  of 
particulate  matter  from  lx>th  mobile  and 
stationary  sources  are  the  middle  and 
neighborhood  scales.  For  purposes  of 
establishing  monitoring  stations  to  represent 
large  homogenous  areas  other  than  the  above 
scales  of  representativeness  and  to 
characterize  Regional  transport,  url)an  or 
regional  scale  stations  would  also  be  needed. 

2.8.0.3    Microecale — ^This  scale  would 
typify  areas  such  as  downtown  street 
canyons  and  traffic  corridors  where  the 
general  public  would  be  exposed  to 
maximum  concentrations  from  mobile 
sources.  In  some  circumstances,  the 
microBcale  is  appropriate  for  particulate 
stations;  core  SLAMS  on  the  microscale 
should,  however,  be  limited  to  urban  sites 
that  are  representative  of  long-term  human 
exposure  and  of  many  such 
microenvironments  in  the  area.  In  general, 
microscale  particulate  matter  sites  should  be 
located  near  inhabited  buildings  or  locations 
where  the  general  public  can  be  expected  to 
he  exposed  to  the  concentration  measured. 
Emissions  from  stationary  sources  such  as 
primary  and  secondary  smelters,  power 
plants,  and  other  large  industrial  processes 
may,  under  certain  plume  conditions, 
likewose  result  in  high  ground  level 
concentrations  at  the  microscale.  In  the  latter 
case,  the  microscale  would  represent  an  area 
impacted  by  the  plume  with  dimensions 
extending  up  to  approximately  100  meters. 
Data  collected  at  microscale  stations  provide 
information  for  evaluating  and  developing 
"hot  spot"  control  measures.  Unless  these 
sites  are  indicative  of  population-oriented 
moiutoring,  they  may  be  more  appropriately 
classified  as  SPMs. 

2.8.0.4    Middle  Scale— Much  of  tiie 
measiuement  of  shOTt-term  public  exposure 
to  particulate  matter  is  on  this  scale  and  on 
the  neighborhood  scale:  core  SLAMS 
especially  should  represent  oommunify-wide 
air  pollution.  People  moving  through 
downtown  areas,  or  living  near  major 
roadways,  encounter  particles  that  would  be 
adequately  characterized  by  measurements  of 
this  spiatial  scale.  Thus,  measurements  of  this 
type  -would  be  appropriate  for  the  evaluation 
of  possible  short-term  public  health  effects  of 
particulate  matter  pollution.  This  scale  also 
includes  the  characteristic  concentraticms  ior 
other  areas  with  dimensions  of  a  few 
hundred  meters  such  as  the  parking  lot  and 
feeder  streets  associated  with  sh<qiping 


centers,  stadia,  and  office  buildings.  In  tbe 
case  of  PMio.  unpaved  or  seldom  swept 
parking  lots  associated  with  these  sources 
could  be  an  important  source  in  addition  to 
the  vehicular  emissions  themselves. 

2.8.0.5    Neighborhood  Scale- 
Measurements  in  this  category  would     « 
represent  conditions  throughout  some 
reasonably  homogeneous  urban  subregion 
with  dimensions  of  a  few  kilcMneters  and  of 
generally  more  regular  shape  ttian  the  middle 
scale.  Homogeneity  refers  to  the  particulate 
matter  concentrations,  as  well  as  tbe  land  use 
and  land  surfece  characteristics.  Much  of  the 
PMij  exposures  are  expected  to  be  associated 
with  this  scale  of  measurement  In  some 
cases,  a  location  carefully  chosen  to  provide 
neighlwrhood  scale  date  would  represent  not 
only  the  immediate  neighlxirbood  but  also 
neighbc^oods  of  the  same  type  in  other 
parts  of  the  cify.  Stations  of  this  kind  provide 
good  information  about  trends  and 
compliance  with  standards  because  they 
often  represent  conditions  in  areas  where 
people  ocHnmonly  live  and  work  fw  p«iods 
comparable  to  those  specified  in  the  NAAQS. 
This  category  also  may  include  industrial 
and  commercial  neighixnrfaoods  especially  in 
districts  of  diverse  land  use  where  residences 
are  interspersed. 

2.8.0.6    Neighbariuod  scale  date  could 
provide  valuable  infionnation  for  developing, 
testing,  and  revising  models  that  describs  the 
laiger-scale  concentration  patterns,  especially 
those  models  relying  00  spatially  smoothed 
emission  fields  for  inpute.  The  neighlxirhood 
scale  measurements  could  also  be  used  far 
neighborhood  comparlaoiu  within  or 
between  dties.  This  is  the  most  likely  scale 
of  measuremento  to  meet  the  needs  of 
plaimers. 

2.8.0.7    Urban  Scale— This  class  of 
measurement  would  be  made  to  characterize 
the  particulate  matter  concentration  over  an 
entire  metropolitan  or  rural  area  ranging  in 
size  fzxxai  4  to  50  km.  Such  measurements 
would  be  usefril  for  assessing  trends  in  area- 
wide  air  qualify,  and  hence,  the  effectiveness 
of  large  scale  air  pollution  control  strategies. 

2.8.0.8    Regional  Scale— These 
measiuvments  would  characterize  conditions 
over  areas  with  dimensions  of  as  much  as 
hundreds  of  kilometers.  As  noted  earlier, 
using  representative  conditions  for  an  area 
implies  some  degree  of  homogeneify  in  that 
area.  For  this  reason,  regional  scale 
measurements  would  be  most  applicable  to 
sparsely  populated  areas  with  reasonably 
uniform  ground  cover.  Date  characteristics  of 
this  scale  would  provide  information  about 
larger  scale  processes  of  particulate  matter 
emissions,  losses  and  transport.  Especially  in 
the  case  of  PM2.5.  transport  contributes  to 
particulate  concentrations  and  may  affect 
multiple  urt>an  and  State  entities  with  large 
papulations  such  as  in  the  Eastern  United 
States.  Development  of  effective  pollution 
control  strategies  requires  an  understanding 
at  regional  geographical  scales  of  the 
emission  sources  and  atmospheric  processes 
that  are  responsible  for  elevated  PMz^  levels 
and  may  also  be  associated  with  elevated 
ozone  and  regional  haze. 

24.  New  sections  2.8.1,  2.8.2,  2.8.3, 
and  2.8.4  are  added  after  Section  2.8  to 
read  as  follows: 
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2.8.1    Monitoring  Planning  Anas  and 
Spatial  Averaging  Zones 

2.8.1.1  Monitoring  planning  areas 
(MPA's)  and  spatial  avnaging  zones  (SAZ's) 
shall  be  used  to  c»nfonii  to  the  population- 
oriented,  spatial  averaging  approach  uaed  kx 
the  PMjj  NAAQS  given  in  40  CFR  Part  50. 
MPA's  are  required  to  include  all 
metropolitan  statistical  areas  (MSA's)  with 
population  greater  than  500.000.  and  all 
other  areas  determined  to  be  in  violation  of 
the  PMjj  NAAQS.'  Although  not  required, 
MPA's  should  generally  be  designated  to  also 
include  all  MSA's  with  population  greater 
than  250,000  which  have  measured  or 
modeled  PM2.3  concentrations  greater  than  80 
percent  of  the  PM^  NAAQS.  Monitoring 
planning  areas  for  other  designated  ports  of 
the  State  are  optional. 

2.8.1.2  The  SAZs  shall  define  the  area 
within  which  monitoring  data  will  be 
averaged  far  comparison  with  the  aiuiual 
PMu  NAAQS.  This  approach  is  directly 
related  to  epidemiological  studies  used  as  the 
basis  far  the  PMjj  NAAQS.  A  SAZ  should 
characterize  an  area  of  relatively  similar 
aimiial  afwaga  air  quality  (e.g..  the  annual 
average  concentrations  at  indhridual  sites 
should  not  exceed  the  spatial  averags  by 
more  than  -f-/  -  20  percent)  and  exl^t 
similar  day  to  day  variability  (e.g.,  the 
monitoring  sites  should  not  have  low 
oorrelatioas,  say  less  than  0.8).  Moreover,  the 
entire  SAZ  should  prindpaliy  be  afiscted  by 
the  same  maior  emission  sources  of 
particulate  matter. 

2.8.1.3  Each  monitoring  pkiming  area 
shall  have  at  least  one  spalid  averaging  zone, 
which  may  or  may  not  cover  the  enEre  MP  A. 
In  metropolitan  statistical  areas  (MSA's)  ior 
wiiich  MPA's  are  required,  the  SAZ's  shall 
completely  cover  the  entire  MSA.  Exceptions 
to  tfa»  requiiement  are  allowed  (say  br  areas 


■  The  boandarlat  of  MPA's  do  not  have  to 
naoasMrily  cwrespond  to  tliose  of  MSA's  and 
•xlsflng  intra  or  interstate  sir  poUutioa  planniiig 
districts  may  ba  utSllxed. 


with  low  pqpulation  density)  {Hovided  that 
it  receives  approval  from  the  appropriate 
EPA  Regional  Administrator.  In  MPA's  far 
other  areas,  the  SAZ's  are  not  required  to 
completely  cover  the  entire  MP  A.  All  MPA's 
and  SAZ's  shall  be  defined  on  the  bests  of 
existing,  delineated  mapping  data  limited  to 
State  bou'ndaries,  county  boundaries,  dp 
codes,  census  blocks,  or  census  block  groups; 
however,  SAZ's  shall  not  overlap  in  their 
geographical  coverage. 

2.8.1 .4  Spatial  averaging  zones  should 
generally  include  a  minimum  of  250,000  and 
not  more  than  two  million  population,  but  all 
areas  in  the  ambient  air  may  become  a  spatial 
averaging  zone.  The  SAZ  should  empliMize 
population  that  spends  a  substantial  portion 
of  time  within  the  zone  to  reflect  exposure 
from  multiple  spatial  locaticms,  but  does  not 
need  to  account  far  all  day-night  population 
shifts.  Conaequendy,  large  MSA's  widi 
population  greatar  than  one  million  should 
be  subdivided  into  smallor  portions,  such  as 
counties,  to  better  reflect  the  variability  in 
exposure  to  the  average  population  for  logs 
numbers  of  people. 

2.8.1.5  A  SAZ  can  be  represented  by  a 
single  monitoring  location,  but  in  most  cases 
multiple  locations  will  be  needed.  For 
example,  a  single  monitor  may  not  be 
adequate  to  characterize  the  average  air 
quality  in  a  large  geographic  area:  in  huge 
areas  of  rel^vely  low  popnhition  or 
population  density,  population  centers  and 
wmnitnring  sites  iliay  be  geographically 
disjoint  In  such  cases,  the  spatial 
repreaentaUveness  of  the  monitoring  site 
should  be  considered  in  defining  the  SAZ 
boundaries.  Until  more  monitoring  stations 
are  established,  the  monitored  air  quality  in 
areas  outside  of  SAZ's  is  unknown. 
Accordingly,  a  station  that  is  establisbed  in 
the  ambient  air  outside  the  boundariea  of  a 
SAZ  but  that  is  in  or  near  a  populated  area, 
meets  siting  criteria,  and  produces  quality- 
assured  data  (i.e.,  meets  the  requirements  of 
Part  58,  58.13,  and  Appendices  A,  C.  and  E) 
can  also  be  presumed  to  produce  data  that  is 


eligible  for  comparlam  to  both  the  24-hour 
and  annual  NAAQS  far  PMjj  and  tn 
represent  some  zone.  At  the  discretion  of  the 
responsible  air  pollution  control  agency, 
such  a  zone  should  be  defined  as  a  SAZ  . 
during  the  anPMal  network  review.  In  this 
way,  tiie  netwfork  coverage  of  the  population 
can  be  gradually  improved. 

2.8.2    PM2J  Monitoring  Sites  within  the 
State  PM  Monitoring  Plan 

2.8.2.0.1    The  minimum  required  number 
and  type  of  monitcHing  sites  and  sampling 
requirements  for  PM2.3  are  besed  on 
monitoring  planning  areas  and  spatial 
averaging  zones  for  each  MPA,  which  muat 
be  Included  in  a  monitoring  plan  and 
proposed  by  the  States  in  accordance  wdth 
$58.20. 

2.8.2.0.2    As  stated  in  $  58.15, 
comparisons  to  the  PMu  NAAQS  may  be 
baaed  on  data  from  SPMs  in  addition  to 
SLAMS  (inchiding  NAMS,  core  SLAMS  and 
collocated  PM2.3  sites  at  PAMS),  whidi  meet 
the  requirements  of  part  58, 58.13,  and 
appendices  A,  C  and  E.  which  are 
population-oriented  and  which  are  included 
in  the  monitoring  plan.  Figure  1  of  this 
Appendix  shows  a  conceptual  (Venn) 
diagram  illustrating  wrhich  PM2  j  sites  in  an 
MPA  and  SAZ  are  eligible  far  comparison 
with  the  PMij  NAAQS.  Special  purpose 
monitors  which  meet  part  58  requirements 
will  be  exempt  from  NAAQS  comparisons 
with  the  PMu  NAAQS  few  3  years  following 
promulgation  of  the  PMu  NAAQS  to 
encourage  PMij  monitoring  initially.  Alter 
this  time,  however,  anySPM  which  records 
a  violation  of  the  PMij  NAAQS  must  be 
seriously  considered  as  a  potential  SLAMS 
site  during  the  armual  SLAMS  network 
review  in  accordance  with  §  58.25.  If  such 
SPM's  are  not  estaUished  as  a  SLAMS  the 
agency  must  document  in  its  annual  report 
the  technical  basis  for  excluding  it  as  a 
SLAMS. 
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2.8.2.0.3    Figure  1  is  intended  to  show  the 
relationship  between  NAAQS  eligible  sites  to 
the  entire  monitoring  network.  Sites  eligible 
Car  com{>arison  to  both  standards  and  only 
the  daily  (i.e,  24-hour)  standard  are  shown. 
The  diagram  applies  to  all  the  sites  in  a 
Monitoring  Planning  Area  including  special 
purpose,  industrial  as  well  as  the  NAMS/ 
SLAMS/Core  networks.  The  sub-areas  shown 
do  not  necessarily  represent  contiguoui 
geographic  regions. 

2.8.2.0.4    All  sites  eligible  Cot  PM2J 
NAA(^  comparisons  would  be  designated 
"B"  or  "D",  and  all  other  sites  would  be 
designated  "O."  Sites  "B"  and  "D"  must  be 
NAMS/SLAMS  ot  other  population-oriented 
sites,  be  included  in  the  State's  Monitoring 
Plan  and  meet  requirements  of  Part  58  .13 
and  Appendices  A,  C  and  E.  The  codes  "B," 
"D"  and  "O"  would  become  new  polfutant 
specific  codes  on  the  AIRS  monitoring  site 
file  to  identify  PM-2.5  sites  eligible  for 
NAAQS  comparisons.  The  codes  could 
distinguish  between  State  sulnnitted  codes 
and  those  receiving  EPA  Regional  Office 
approval  (as  currently  done  with  Exceptional 
Event  data  codes).  This  will  reflect  EPA 
review  and  approval  of  the  site  information 
presented  in  the  State's  annual  Monitoring 
Plan. 

2.8.2.0.5    Within  each  MPA  and  SAZ.  the 
responsible  air  pollution  control  agency  shall 
install  core  SLAMS,  other  required  SLAMS 
and  as  many  PM1.5  stations  judged  necessary 
to  satisfy  the  SLAMS  requirements  and 
monitoring  objectives  of  this  appendix 

2.8.2.1    Core  Monitoring  Stations  far  PMjj 

Core  monitoring  stations  or  sites  are  a 
subset  of  the  SLAMS  network  for  PMu  for 
which  more  hequent  (daily)  sampling  of 
PMu  is  required.  These  core  sites  fall  into 
three  categories: 

Populanon-oriented  SLAMS  monitors, 
background  and  transport  sites,  and  sites  to 
be  collocated  at  PAMS. 

2.8.2.1.2  Within  each  monitoring 
planning  area,  the  responsible  air  pollution 
control  agency  shall  install: 

(a)  At  least  two  population-oriented  core 
stations  for  PMu,  unless  exempted  by  the 
Regional  Administrator,  including  at  least 
one  station  in  a  population  oriented  area  of 
expected  maximum  concentration;  (b)  At 
least  one  station  in  an  area  of  poor  air  quality . 
and  representative  of  maximum  population 
impact  and  (c)  At  least  one  additional  core 
monitor  collocated  at  a  PAMS  site  if  the  MPA 
is  also  a  PAMS  area.  ^ 

2.8.2.1 .3  The  site  situated  in  the  area  of 
expected  maximum  concentration  is 
analogous  to  NAMS  "category  a."  >  This  will 


henceforth  be  termed  a  category  a  core 
SLAMS  site.  The  site  located  in  the  area  of 
poor  air  quality  with  high  population  density 
or  representative  of  maximum  population 
impact  is  analogous  to  NAMS,  "category  b."  * 
nils  second  site  will  be  called  a  category  b 
core  SLAMS  site. 

2.8.1.1.4  Those  MPA 's  which  are 
substantially  impacted  by  several  diffiarent 
and  geographically  disjoint  local  sources  of 
fine  particles  should  have  separate  core  sites 
to  monitor  each  influencing  source  region. 

2.8.2.1.5  Bach  spatial  averaging  zone  in  a 
required  MPA  shall  have  at  least  one  core 
monitor,  the  SAZ  for  an  optional  MPA 
should  have  at  least  one  core  monitor;  and 
there  should  be  one  core  site  for  each  SAZ 
with  four  or  more  SLAMS.  Rural  MPA's  and 
areas  with  disperse  towns  and  small  cities 
may  have  a  single  core  station  per  MPA  but 
may  have  additional  PM2.3  stations  of  other 
categories. 

2.8.2.1.6  The  State  shall  also  install  at 
least  one  core  SLAMS  to  monitor  for  regional 
backgroimd  and  at  least  one  core  SLAMS  to 
monitor  regional  transport.  These  core 
monitoring  stations  may  be  population 
oriented  and  their  requirement  may  be 
satisfied  by  a  corresponding  core  monitoring 
in  a  representative  area  having  similar  air 
quality  in  another  Stete. 

2.8.2.1.7  Within  each  monitoring 
planning  area,  one  core  monitor  may  be 
exempted  by  the  Regional  Administrator. 
This  may  be  appropriate  in  areas  where  the 
highest  concentration  is  expected  to  occiir  at 
the  same  location  as  the  area  of  maximum  or 
sensitive  population  impact,  or  areas  with 
low  concentrations  (e.g.  highest 
concentrations  are  less  than  80  percent  of  the 
NAAQS).  When  only  one  population- 
oriented  core  monitor  for  PMu  may  be 
included  in  a  MPA/SAZ,  however,  a  "type  b" 
core  site  is  strongly  prefierred  to  determine 
repreaentetive  n^2j  concentrations  in  areas 
of  high  population  density. 

2.8.2.1.8  A  subset  of  the  core  PMu 
SLAMS  shall  be  designated  NAMS  as 
discussed  in  sectioir3.7  of  this  appendix. 
The  selection  of  ccve  monitoring  sites  in 
relation  to  MPA's  and  SAZs  is  discussed 
further  in  section  2.8.3  of  this  appendix. 

2.8.2.2.    Other  PMrs  SLAMS  locations 
In  addition  to'the  required  core  sites 
deacrihsd  in  section  2.8.2.1  of  this  appendix, 
the  Stete  shall  also  be  required  to  esteblish 
a  minimum  number  of  additional  SLAMS. 


>T1m  core  monitor  to  bs  collocated  at  a  PAMS  site 
thsll  not  be  considered  a  part  of  the  PAMS  ai 
described  in  lection  4  of  this  appendix,  but  ihall 
instead  be  considered  to  be  a  component  Qf  the 
paiticuUr  MPA  PM2J  network 

'The  measured  maximum  concentrations  at  core 
population -oriented  sites  should  be  consistent  with 


the  avanglng  time  of  the  NAAQS,  Therefore,  sites 
only  with  h^  concentrations  for  shorter  averaging 
times  (say  l-bour)  should  not  be  core  SLAMS 
monitors  and  may  in  {act  be  more  appropriately 
designated  special  ptirpcse  monitors. 

'PopuUtion.OTiented  sites  are  representative  of 
(ssidential.  reiTeationai  and  business  locations 
where  people  are  present  for  a  substantial  portion 
of  the  NAAQS  averaging  time  period  or  locations 
indicative  of  ambient  air  to  which  the  population 
can  be  expected  to  be  expoaed 


The  nimiber  of  stations  shall  be  based  on  the 
totel  population  outside  the  monitoring 
planning  areas  which  contein  ptopulation- 
oriented  core  SLAMS.  There  shall  be  one 
such  additional  SLAMS  for  each  250,000 

•people.  This  nimiber  of  monitors  are  in 
addition  to  the  core  SLAMS  required  for 
monitoring  planning  areas.  This  may  be 
satisfied,  in  pari,  by  the  regional  background 
and  regional  transport  core  SLAMS  if  the 
latter  sites  are  population-oriented.  The 
minimum  number  of  SLAMS  may  be 
developed  anywhere  in  the  Stete  to  satisfy 
the  SLAMS  monitoring  objectives  described 
in  Section  1  of  this  appendix.  Other  SLAMS 

.  may  also  be  esteblished  and  are  encouraged 
in  a  Stete  PMij  network. 

2.8.2.3  Continuous  fine  particle  •' 
monitoring  at  Core  SLAMS 

At  least  one  continuous  fine  particle 
analyzer  (e.g.,  bete  attenuation  analyzer, 
'  tepered-element,  oscillating  microbalance 
(l^M);  transimiss(Hneter;  nephelometer;  or 
other  acceptable  continuous  fine  particle 
monitor)  shall  be  located  at  a  core  monitoring 
PM2.3  site  in  each  metropolitan  area  with  a 
population  greater  than  1  million.  The 
analyzer  shall  preferably  sample  the.ambient 
air  of  the  same  spatial  averaghig  zone  as  a 
category  (b)  core  SLAMS.  These  analyzers 
shall  be  used  to  provide  improved  temporal 
resolution  to  better  underatand  the  processes 
and  causes  of  elevated  PM2j  concentrations 
and  to  facilitate  public  sepcnting  of  PM2.3  air 
quality.  The  methodology  and  QA/QC 
requirements  will  be  provided  in 
supplementary  EPA  guidance. 

2.8.2.4  Additional  PM2J  Analysis 
Requiremente 

Air  pollution  control  agencies  shall  archive 
PM2J  filters  firom  all  SLAMS  sites  for  a 
minimum  of  one  year  after  collection.  All 
PM2J  filters  from  core  NAMS  sites  shall  be 
archived  for  a  minimimi  of  S  yean.  IRMse^ 
filtera  shall  be  made  available  for 
supplemental  analyses  at  the  request  of  BPA 
or  to  provide  information  to  State  and  local 
agencies  on  the  composition  and  trends  for 
PM2.S.  The  filters  shall  be  archived  in 
accordance  widTEPA  guidance. 

2,8.3    Selection  of  Monitoring  locations 
within  SAZs  and  MPA's 

2.8.3.1    Figure  2  of  this  appendix 
illustrates  a  hypothetical  monitoring 
planning  area  and  shows  the  location  of . 
monitors  in  relation  to  population  and  areas 
of  poor  air  quality.  Figure  3  of  this  appendix 
shows  the  same  hypothetical  MPA  as  Figure 
2  of  this  appendix  and  illustrates  potential 
spatial  averaging  zones  and  the  location  of 
core  monitoring  sites  within  them.  Figure  4 
of  this  appendix  illustrates  which  sites 
within  the  SAZs  of  the  same  MPA  may  be 
used  for  comparison  to  the  PM2J  NAAQS. 
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2.8.3.2    In  Figure  2  of  this  appendix,  a 
hypothatical  monibving  planning  area  is 
shown  repreaenting  a  typical  Eastern  US 
luhan  areas.  The  ellipsea  re{>resent  zones 
with  relatively  high  population  and  poor  air 
quality,  respectively.  Concentration  isopleths 
are  also  depicted,  llie  highest  population 
density  is  indicated  by  the  urfaan  icons,  while 
the  area  of  worst  air  quality  is  presumed  to 
be  near  the  industrial  symbols.  Bach 
nranitoring  planning  area  is  required  to  have 
at  least  two  core  population-oriented 
monitors  (with  PAMS  areas  requiring  three) 
and  may  have  as  many  other  SLAMS  and 
SPMS  as  necessary.  All  SLAMS  should 
generally  be  population-oriented,  while  the 
SPMs  can  focus  more  on  other  monitoring 
obiectives,  e.g.  identifying  source  impacts 
and  the  area  boundaries  with  maximum 


concentration.  "Ca"  denotes  "cateBory  a" 
core  SLAMS  site  (populated-<viented  site  in 
area  of  expected  maximum  concentration); 
shown  within  the  populated  area  and  closest 
to  the  area  %vitfa  highest  concentration.  "  Cb" 
denotes  a  "category  b"  ctHe  SLAMS  site  (area 
of  poor  air  quality  with  high  population 
density  or  representative  of  maximum 
population  impact);  it  is  shown  in  the  area 
of  poor  air  quality,  closest  to  highest  '  ^  ■ 
population  density.  "S"  denotes  other 
SLAMS  sites  (monitoring  for  any  ot^ective: 
max  concentration,  population  exposure, 
source-oriented,  back^ound,  or  regional 
transpoft  or  in  supp<Mt  of  secondary 
NAAQS).  Fmally,  "  p"  denotes  a  Special 
Purpose  Monitor  (a  specialized  monitor 
which  may  use  a  non-raflarence  sampler). 


2.8.3.3    A  Monitoring  Planning  Area 
would  have  one  or  more  Spatial  Averaging 
Zones  (SAZ)  for  aggregation  of  data  for 
comparison  to  the  annual  NAAQS.  The 
planning  area  has  large  gradients  of  average 
air  quality  and,  as  shovm  in  Figure  3  is 
assigned  3  SAZs:  an  industrial  zone,  a 
downtown  central  business  district  (CBD) 
and  a  residential  area.  (If  there  is  not  a  large 
difference  between  downtown  concentrations 
and  other  residential  areas,  a  separate  CBO 
zone  would  not  be  necessary).  If  a  required 
Monitoring  Planning  Area  has  multiple 
SAZ's,  then  eech  SAZ  must  have  at  least  one 
core  location.  Therefore,  in  this  example  with 
3  SAZ's,  the  MPA  must  have  at  least  one 
additional  core  site  (Le.  one  SLAMS  in  the 
downtown  CBD  must  be  a  core  site). 
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2.8.3.4    The  Figure  4  of  this  appendix 
diagram  shows  the  designation  of  monitoring 
sites  according  to  the  eligible  NAAQS  with 
which  comparisons  are  permitted.  Note  that 
site  type  "B"  can  be  core.  SLAMS  w  SPMs. 
D's  may  be  SLAMS  or  SPMs.  Within  the 
residential  zone,  all  monitors  shown 
represent  areawide  air  quality  and  can  be 
averaged  for  comparison  to  the  annual  PM- 
2j  NAAQS  and  also  be  used  for  comparison 
to  the  daily  PM-u  standard.  In  the 
downtown  CBD,  one  site  is  a  local  "hot 
spot."  used  for  con^parison  to  the  daily  . 


NAAQS  only.  The  other  site  is  typica)  of  the 
CBD  and  can  by  itself  represent  this  zone  for 
comparison  to  the  annual  NAAQS.  In  this 
example  area,  the  State  might  need  to  further 
subdivide  the  CBD  into  additional  sub-zones: 
if  concentration  gradients  are  large  or  are 
associated  with  large  areas/populations  (e.g. 
Madison  Avenue  NYC  with  diesel  buses). 
Then  one  or  more  sites  in  each  sub-zone 
would  be  averaged  and  be  eligible  for 
comparison  to  the  annual  NAAQS.  In  the 
indiutrial  zone  shown,  three  sites  shown  are 
averaged  for  comparison  to  the  uuhmI 


NAAQS  and  are  also  used  individually  far 
oomparison  to  the  daily  NAAQS.  One  site  is 
additionally  used  for  comparison  to  the  daily 
standard  and  the  remaining  two  special  study 
sites  shown  either  do  not  satisfy  Part  58 
requirements  or  are  not  in  the  Monitoring 
Plan  and  therefore  are  not  eligible  for 
oomparison  to  either  PM^s  NAAQS., One  of 
the  sites  identified  as  "B"  was  a  SPM.  Finally 
note  that  all  9>M's  would  be  subject  to  the 
3-year  moratorium  against  data  comparison 
to  the  NAAQS. 


i.:-.     \: 


f-fa' 


■-■'■*''  ■-..  ■ 


..     ''    .'-■*■■ 


J*.-= 


...3'-' 


S.\  •*^" 


■  ^' 


Fednral  Roister  /  Vol.  61,  No.  241  /  Friday,  December  13.  1996  /  Proposed  Rules 


65887 


•■'..'  .  fi,"   ♦■  '■ 


< 

C  Of 

c  I  8 

ST  w  £ 

C    •  - 

oil 

■E  S  I 

S^  s 

E  "^ 

7   o  8. 

O  r  8 

O   «  i 

0  £ 


0.1  I 


w> 


s 


s 


Q 

-             - 

•g 

.  =--"";^ir 

g. 

ti 

K 

iii', 

g 

- 

8, 

[ 

k 

-  •=-"" 

£ 

""_"**=;!! 

1 

L.Tis:a:=tii:fn:.: 

O) 

■iB 

S'Ss'H  TnS  "Sin 

• 

PJr^^Hiafg- 

^^               . 

5       o 


«'    « 


c 
o 


C  t5      1 


^  8  o 

3 

u. 


JO) 

9 


O 
3 


O 


0) 

c 
o 

N 


IP 

CO 

o 

„•:.-          -  UK  -nr     "                                   -  ™  •"■■n-am'SKtn* — 

■ 

< 

(0 

O  .«2 

S  CO 

6  <o 

c  c 

O  CD 


<0 


< 

CD 


(0 


.* 


65868 


Fedaral  Ra^ster  /  Vol.  61.  No.  241  /  Friday,  December  13.  1996  /  Proposed  Rules 


2.S.3.5    Figure  5  of  this  appendix 
ilhiatrates  how  potential  SAZs  and  PMjj 
monitors  might  be  located  in  a  hypotliatical 
MPA  typical  of  a  Western  State.  Figure  6  of 
this  appendix^hows  how  the  MPA's,  SAZs, 
and  PM2J  monitors  might  be  distributed 
within  a  hypothetical  State.  Weshmi  States 
with  more  localized  sources  of  PM  and  larger 
geographic  area  could  require  a  difierent  mix 
of  SLA^4S  and  SPM  monitors  and  may  need 
more  spatial  averaging  area4^Figure  5  of  this 
appendix  illustrates  a  monit^ng  planning 
area  for  a  hypothetical  western  State  in 
which  "B's"  and  "D's"  represent  the  sites 
which  are  eligible  far  compariaon  the  both 


NAAQS  or  the  daily  NAAQS  only.  Triangles 
are  other  special  Mtudy  sites.  Spatial 
averaging  zones  are  shown  by  shaded  veas. 
As  the  networks  are  deployed,  the  available 
mcmitorB  may  not  be  sufficient  to  completely 
represent  all  geographic  fmrtions  of  the 
Monitoring  Planning  Area.  Due  to  the 
distribution  of  pollution  and  population  and 
because  of  the  number  and  spatial 
rapresentativenass  of  monitcn,  the  MPA's 
and  SAZ's  may  not  cover  the  entire  State. 
NAAQS  are  indicated  by  "X."  The 
appropriate  monitors  within  an  SAZ  would 
be  averaged  for  oompariaoo  to  the  annual 
NAAQS  and  examined  individually  far 


comparison  to  the  daily  NAAQS.  Other 
monitora  are  only  eligible  fi[»r  comparison  to 
the  daily  NAAQS.  Both  within  the  MPA's 
and  in  the  remainder  of  the  State,  some 
special  study  monitors  might  not  satisfy 
applicable  part  58  requirements  or  will  not 
be  included  in  the  State  Monitoring  Plan  and 
will  not  be  eligible  for  comparison  to  the 
NAAQS.  The  latter  may  include  SLAMS 
monitms  designated  to  study  regional 
transport  or  to  support  secondary  NAAQS  in 
unpopulated  1 
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2.8.4    Substitute  PM  Monitoring  Sites 

2.8.4.1  Appendix  C  (section  2.2)  to  part 
S8  describes  conditions  under  which 
PMPMio  sampilers  may  be  used  as  substitutes 
for  PM}.3  samplers  and  when  such  PMlO 
samplers  must  be  replaced  with  PM2.S 
samplers.  Analogous  rules  are  described  for 
TSP  samples  which  can  be  used  as 
substitutes  for  PMio  This  provision  is 
intended  to  be  used  when  PM  concentrations 
are  low  and  substitute  samplers  can  be  used 
to  satisfy  the  minimum  number  of  PM 
samplers  needed  for  an  adequate  PM 
network.  This  may  be  most  appropriate  when 
sufficient  resources  to  purchase  new  PM 
samplers  may  not  exist  and  existing  samplers 
can  be  temporarily  used  to  serve  a  new  PM 
network. 

2.4.4.2  Monitoring  sites  at  which  PMio 
samplers  are  intended  to  be  used  as 
substitute  PM2.5  samplers  must  be  identified 
in  the  PM  monitoring  plan.  In  order  for  a 
PMio  sampler  to  be  used  as  a  substitute  for 
PM23.  the  existing  PMio  samplers  must  meet 
the  quality  assurance  requirements  of 
appendix  A  of  this  pari,  the  siting 
requirements  of  appendix  E  of  this  part,  and 
are  located  in  areas  of  suspected  maximimi 
coiM»ntrations  as  described  in  section  3  of 
this  appendix,  and  if  the  PMio  levels  are 
below  the  ambient  PMu  standards, 
analogous  language  applies  to  substitute  TSP 
samplers  for  PMio.  Moreover,  if  existing  TSP 
sites  satisfy  these  criteria,  the  TSP  samplers 
may  continue  to  be  used  as  substitutes  for 
PMio  SLAMS  samplers  under  the  provisions 
of  section  2.2  of  Appendix  C  of  this  part 

2.4.4.3  If  data  prochiced  by  substitute  PM 
samplers  exceed  the  concentration  levels 
described  in  Appendix  C  of  this  part,  then 
this  sampler  shall  be  converted  to  a  PMio  or 
PM2.}  sampler,  whichever  is  indicated.  If  the 
State  does  not  believe  that  a  PMio  or  PMjj 
sampler  should  alternatively  be  sited  in  a 
different  location,  the  State  shall  submit 
documentation  to  EPA  as  part  of  its  annual 
PM  rep<nrt  to  justify  this  decision.  If  a  PM  site 
is  not  designated  as  a  substitute  site  in  the 
PM  monitoring  plan,  then  high 
concentrations  at  this  site  would  not 
necessarily  cause  this  site  to  become  a  I^io 
site. 

2.4.4.4  Consistent  with  §  58. 1 , 
combinations  of  SLAMS  PMio  or  PMu 
monitors  and  other  monitors  may  occupy  the 
same  structure  without  any  mutual  effect  on 
the  regulatory  definition  of  the  monitors. 


25.  Section  3  is  amended  by  revising 
the  third  and  fifth  paragraphs  to  read  as 
follows: 

3.  Network  Design  for  NatiomU  Air 
Monitoring  Stations  (NAMS) 

***** 

Category  (a):  Stations  located  in  area(s)  of 
expected  maximum  concentrations  (generally 
microscale  for  CO,  microscale  or  middle 
scale  for  Pb,  middle  scale  or  neighborhood 
scale  for  population  oriented  particulate 
matter,  urtnn  or  regional  scale  for  Renional 
transport  PMij.  neighborhood  scale  for  SO2, 
and  NO2.  and  urban  scale  for  Oy 


Pot  each  MSA  where  NAMS  are  requir^, 
both  categories  of  monitoring  stations  must 
be  established.  In  the  case  of  SO2  if  only  one 
NAMS  is  needed,  then  category  (a)  must  be 
used.  In  the  case  of  PMjj,  cat^ory  (b)  is 
strongly.  The  analysis  and  interpretation  of 
data  from  NAMS  should  consider  the 
distinction  between  these  types  of  stations  as 
appropriate. 
*         •         •         *         • 

26.  Section  3.7  is  revised  and  section 
3.7.1  through  3.7.6.4  are  added  to  read 
as  follows: 

3.7    Particulate  Matter  Design  Criteria  for 
NAMS 

•-  3.7.1    Table  4  indicates  the  approximate 
number  of  permanent  stations  required  in 
MSA's  to  characterize  national  and  regional 
PMio  air  quality  trends  and  geographical 
patterns.  The  number  of  PMio  stations  in 
areas  where  MSA  populations  exceed 
1,000,000  must  be  in  the  range  from  2  to  10 
stations,  while  in  low  population  urban 
areas,  no  more  than  two  stations  are  required. 
A  range  of  monitoring  stations  is  specified  in 
Table  4  because  sources  of  pollutants  and 
local  control  efforts  can  vary  from  one  part 
of  the  country  to  another  and  therefore,  some 
flexibilify  is  allowed  in  selecting  the  actual 
number  of  stations  in  any  one  locale. 

3.7.2    Through  promulgation  of  the 
NAAQS  for  PM3.5,  the  number  of  PMio 
SLAMS  is  expected  to  decrease,  but 
requirements  to  maintain  PMio  NAMS 
remain  in  efEscL  The  PMio  NAMS  are 
retained  to  provide  trends  data,  to  support 
national  assessments  and  decisions,  and  in 
some  cases  to  continue  demonstration  that  a 
NAAQS  for  PMio  is  maintained  as  a 
requirement  under  a  State  Implementation 
Plan. 


3.7.3  The  PMjj  NAMS  shall  be  a  subset 
of  the  core  SLAMS  netvrork.  The  PM2  5 
NAMS  are  plaimed  as  long-term  monitoring 
stations  concentrated  in  metropolitan  areas. 
A  target  range  of  200  to  300  stations  shall  be 
designated  nationwide.  The  largest 
metropolitan  areas  (those  with  a  population 
greater  than  approximately  one  million)  shall 
have  at  least  two  PMtj  NAMS  stations. 

3.7.4  The  number  of  total  PMj^  NAMS 
per  Region  will  be  based  on 
recommendations  of  the  EPA  Regional 
Offices,  in  concert  with  their  State  and  local 
agencies,  in  accordance  with  the  network 
design  goals  described  in  sections  3.7.5  and 
3.7.6  of  this  Appendix.'  The  selected  stations 
should  represent  the  range  erf  conditions 
occurring  in  the  Regions  and  will  consider 
fectors  such  as  total  number  or  type  of 
sources,  ambient  concentrations  of 
particulate  matter,  and  regional  transport 

3.7.5  The  approach  is  intended  give  State 
and  local  agencies  maximum  flexibility  while 
apportioning  a  limited  national  network.  By 
advancing  a  range  of  monitors  p«-  Region, 
EPA  intends  to  balance  the  national  network 
with  respect  to  geographic  uee  and 
population.  Table  5  presents  the  target 
number  of  NAMS  [>er  Region  to  meet  the 
national  goal  of  200  to  300  stations.  These 
numbers  consider  a  variety  of  fectors  such  as 
Regional  difiisrances  in  metropolitan 
population,  population  density,  land  area, 
sources  of  particulate  emissions,  and  the 
numbns  of  PMio  NAMS. 

3.7.6  Since  emissions  associated  with  the 
operation  of  motor  vehicles  contribute  to 
urban  area  particulate  matter  levels, 
consideration  of  the  impact  of  these  sources 
must  be  included  in  the  design  of  the  NAMS 
network,  particularly  in  MSA's  greater  than 
500,000  population.  In  certain  urban  areas 
particulate  emissions  from  motor  vehicle 
diesel  exhaust  currently  is  or  is  expected  to 
be  a  significant  source  of  i>articulate  matter 
ambient  levels.  The  actual  number  of  NAMS 
and  their  locations  must  be  determined  by 
EPA  Regional  Offices  and  the  State  agencies, 
subject  to  the  approval  of  the  Administrator 
as  required  by  Sec.  58.32.  The 
Admbu8trat(H''s  approval  is  necessary  to 
insure  that  individual  stations  conform  to  the 
NAMS  selection  criteria  and  that  the  network 
as  a  whole  is  sufficient  in  terms  of  number 
and  location  for  purposes  of  national 
analyses. 


Table  4.— PMio  Natkdnal  Air  Monitoring  Station  Criteria 

[Approximate  Number  o(  Stations  per  MSA] 


F^opulation  category 


High  oon- 

oantration 

(b) 


Medkjm 

oor^ 

cenlratton 

(c) 


Lowoon- 

oeolration 

(d) 


>1 .000.000  

500.000-1,000,000. 
250.000-600.000  .... 
100.000-250,000  .... 


6-10 

3-4 
1-2 


4-8 
2-4 
1-2 
0-1 


^4 

1-a 

0-1 
0 


3.7.6.1     Selection  ofurban  areas  and 
actual  number  of  stations  per  area  will  be 


jointly  determined  by  EPA  and  the  State 
agency. 


3.7.6.2    High  concentration  areas  are  those 
for  «vhich:  Ambient  PMio  data  show  ambient 
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concentrations  exceeding  either  PMio 
NAAQS  by  20  percent  or  more. 

3.7.6.3  Medium  concentration  areas  are 
those  for  which:  Ambient  PMio  data  show 
ambient  concentrations  exceeding  either  W 
percent  of  the  PM,o  NAAQS. 

3.7.6.4  Low  concentration  arees  are  those 
far  which:  Ambient  PMio  data  show  ambient 
concentrations  less  than  80  percent  of  the 
PM,o  NAAQS. 

Table  5.— Goals  for  Number  of 
PM2  J  NAMS  BY  Region 


Table  5.— Goals  for  Number  of 
PM2J  NAMS  BY  Region— Continued 


^A  region 


1 
2 


Nufflber 

ol 
NAM8« 


15  to  20 
20  to  30 


Percent 
o(na- 


total 


EPA  region 

Number 

of 
NAMS' 

Pwcent 
o(na- 
ttonal 
total 

8          

5  'zr'z.zzzzzz'. 

io"IZI!!r™!Z™"" 

20  to  25 
36  to  SO 
36  to  SO 
26  to  36 
10  to  15 
10  to  15 
26  to  40 
10  to  16 

8  to  10. 
14  to  20. 
14  to  20. 
10  to  14. 
4  to  6. 
4  to  6. 
10  to  16. 
4  to  6. 

Totai 

206-295 

ira. 

27.  Section  4.2  is  amended  by 
redesignating  Figures  1  and  2  as  Figures 
7  and  8. 

28.  Section  5  is  revised  to  read  aa 
follows: 

5.  Summaiy 

Table  6  of  this  appendix  shows  by 
pollutant,  all  of  the  spatial  scales  that  are 
applicable  for  SLAMS  and  the  required 
spatial  scales  for  NAMS.  There  may  also  be 
some  situations,  as  discussed  later  in 
appendix  B  of  this  part,  where  additional 
scales  may  be  allowed  for  NAMS  purposes. 


6to8. 
8  to  12. 


'  Each  r"g|onwll  have  orato  ttiree  NAMS 
having  the  monitor  ing  of  regiortal  tranaport  as 
a  primary  obJecMw. 


Table  6.— Summary  of  Spatial  Scales  for  SLAMS  and  Required  Scales  for  NAMS 

' 

SpaMwato 

SLAMS 

so, 

CO 

o. 

NO2 

Pb 

PMio 

PMu 

Micro 

Middte 

• 
• 
• 

• 

• 

• 
• 

• 

• 

• 

• 
• 

ScQlei 

%*  ■ 

• 

• 

• 
• 

•  .  --: 

required  tor 

• 
• 

• 
• 
• 
• 

NAMS 

• 
• 
• 

• 
• 
• 
• 

• 
• 
• 

• 

V 

• 
• 

Urt)an  ...    „ 

Regionai 

UIrm      

^ 
W 

Midde 



• 
• 

Netghbortwoa  _ 
Urban „ 

Regional 

— ~-~~ — ~ - - — — .— 

»• 

'  Only  permitted  if  representative  of  many  such  mioD-ecale  environments 
2  Bttter  urtan  or  regunal  scale  for  regional  transport  sites. 


28.  Section  6  is  amended  by  revising 
reference  18  to  read  as  follows: 

e.Befennces 

»        *        •        *     .  • 

18.  Networi:  Design  and  Siting  Criteria  for 
PM2>  prepared  for  U.S.  Environmental 
Protection  Agency.  Research  Triangle  Park. 
NC  In  preparation. 

29.  Appendix  E  is  amended  by 
revising  die  heading  of  section  8,  adding 
a  sentence  to  the  last  paragraph  of 
section  8.1  to  read  as  follows,  and  in 
section  8.3  removing  the  term  PMio  and 
adding  in  its  place  "FM." 

Appendix  E— Probe  and  Open  Path 
siting  Criteria  for  Ambient  Air  Quality 
MonMoring 


8.  Particulate  Matter  (PMio  and  PM2j) 

8.1    Vertical  Placement 

*  *  *  Although  roicroscale  stations  are  not 
tlw  prefsned  spetial  scale  for  PM25  sites, 
there  are  situations  where  microscale  sites 
representative  of  several  locations  within  an 
area  where  lar^ge  segments  of  the  population 
may  live  or  worl:  [e.g.,  mid-town  Manhattan 
in  New  Ycak  Qty).  In  these  cases,  the 
sampler  inlet  for  such  microscale  PM^j 
stations  must  also  be  2-7  meters  above 
ground  level. 

Appendix  F— {Amended] 

30.  Appendix  F  is  amended  by 
redesignating  section  2.7.3  as  section 
2.7.4  and  adding  a  aew  section  2.7.3  to 
read  as  follows:  i 

2.7.3    Annual  Summary  Statistics.  Aimual 
arithmetic  mean  Oig/m^)  as  specified  in 


appendix  K  of  40  CFR  part  SO.  All  daily  PM- 
fine  values  above  the  level  of  the  24-hour 
PM-6ne  NAAQS  and  dates  of  oocunenoe. 
Sampling  schedule  used  such  as  once  every 
6  days,  everyday,  etc.  Niunber  of  24-hour 
average  concentrations  in  ranges: 


Range 

Number  of 
values 

0  to  15  (ng/ht^  

16  to  30 

31  to  SO 

51  to  70 

71  to  90 _... 

91  to  110 

(Venter  ttmn  110  
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DEPARTMENT  OF  DEFENSE 

Department  of  the  Anny 

Corps  of  Engineers 

Rnal  Notice  of  issuance,  ftrtssuance , 
and  IModiflcation  of  Nationwide 
Permits 

AQBCY:  Aimy  Coips  of  Engineen,  DOD. 
ACTION:  Final  Notification. 

summary:  The  Corps  of  Engineen  is 
reissuing  the  existing  nationwide 
permits  (NWP]  and  conditions,  some 
with  modifications,  and  issuing  two 
new  NWPs.  As  with  all  general  permits, 
NWPs  include  specific  project 
limitations  which  ensure  that  adverse 
efiiects  will  be  no  more  than  minimal 
and  that  the  aquatic  environment  will 
be  protected.  At  the  same  time,  if  a 
permit  applicant  can  design  a  project  in 
a  way  that  meets  the  limitations  of  the 
NWP,  the  Corps  will  provide  an 
expedited  review  and  decision  for  the 
project  General  permits,  including 
NWPs,  are  an  essential  part  of  the  Corps 
regulcitory  program,  and  provide  us  with 
the  method-we  use  to  authorize  80%  of 
the  activities  we  regulate.  An  effiactive 
NWP  program  is  essential  to 
administration  of  the  Corps  regiilatory 
program.  The  Corps,  however,  is 
increasingly  aware  of  the  concerns 
regarding  the  level  of  adverse  efEects 
being  authorized  by  NWPs,  particularly 
NWP  26.  As  a  result,  we  have  taken  a 
critical  look  at  the  NWP  program  to 
better  ensure  that  projects  that  truly 
have  minimal  impacts  will  continue  to 
be  authorized,  while  ensuring  that  only 
minimal  individual  and  c\imulative 
adverse  effects  wiU  result  from  the 
Corps  authorizing  projects  under  the 
program.  For  example,  we  have  made 
sulwtantial  changes  to  NWP  26,  with  an 
ultimate  approach  of  more  clearly 
defining  the  activities  regulated  through 
activity-specific  replacement  general 
permits.  The  interim  changes  to  NWP  26 
we  have  made  will  greatly  increase 
environmental  protection  while 
increasing  the  review  time  for  a 
relatively  small  percentage  of  the  total 
number  of  activities  authorized  each 
year.  We  havt  also  become  increasingly 
aware  of  the  concerns  that  NWPs, 
partic\ilarly  NWP  26,  need  to  be 
modified  to  reflect  regional  difiierences 
in  aquatic  ecosystem  functions  and 
values  and  to  more  effectively  reflect  the 
desire  of  the  states  to  develop 
partnerships  to  protect  the  aquatic 
environment  We,  therefore,  have 
directed  our  districts  to  carefully  review 
all  of  the  NWPs,  particularly  NWP  26, 
to  tevoke  applicaiile  NWPs  in  high 
value  aquatic  ecosystems,  and  to  add 


regional  conditions  to  limit  the 
applicability  of  the  NWPs  to  ensiue  that 
no  more  th^  minimal  adverse  effects 
occur  in  each  district.  We  are  also 
directing  the  districts  to  work  with  the 
states  to  develop  mutxially  agreeable 
conditions  that  will  result  in  a  greater 
level  of  state  Section  401  watw  quality 
certifications  being  issued  for  die  NWPs. 
We  are  directing  our  districts  to  develop 
local  procedures  with  their  counterparts 
in  the  U.S.  Fish  and  Wildlife  Service 
and  National  Marine  Fisheries  Service 
which  will  ensure  that  the  Corps  bases 
its  "affect"  and  "jeopardy"  decisions  on 
the  best  available  information.  We  are 
also  initiating  formal  programmatic 
consultation  under  section  7  of  the 
Endangered  Species  Act  regarding  the 
procedures  associated  with 
administering  the  NWP  program.  We 
believe  that  the  changes  described 
above,  along  with  many  others  we  have 
included  in  this  reissuance  of  the 
NWPs,  will  substantially  increase 
protection  of  the  aquatic  environment, 
ensure  that  no  more  than  minimal 
adverse  effects  will  occur,  and  maintain 
the  regulatory  flexibility  necessary  to 
administer  a  reasonable  regulatory 
program. 

EFFECTIVE  DATE:  February  11, 1997. 
A00RE88:  Information  can  be  obtained 
by  writing  to:  Office  of  the  Chief  of 
Engineers.  ATTN:  CECW-OR.  20 
Massachusetts  Avenue  NW.. 
Washington.  DC  20314-1000. 
FOR  FURTHER  INFORMATION:  Contact  Mr. 
Sam  Collinson  or  Mr.  John  Studt.  at 
(202)  761-0199  or  access  the  U.S.  Army 
Corps  of  Engineers  Regvdatory  Home 
Page  at:  http//rwetland.usacejml/ 

SUPPLEMENTARY  INFORMATION: 

Background 

The  White  House  Office  on 
Environmental  PoUcy  announced  the 
President's  Wetlands  Plan  on  August  24, 
1993.  The  plan  sets  forth  a 
comprehensive  package  of 
improvements  to  Federal  wetlands 
protection  programs.  A  major  goal  of  the 
plan  is  that  the  programs  be  fair, 
flexible,  and  effective.  To  achieve  this 
goal,  the  Corps  regulatory  program  must 
continue  to  provide  effective  protection 
for  wetlands  and  other  aquatic 
resources,  while  conveying  to  the  public 
a  clear  understanding  of  regulatory 
requirements.  In  its  implementation,  the 
re^llatory  program  must  be 
administratively  efficient,  flexible  yet 
predictable,  and  avoid  unnecessary 
impacts  to  private  property,  the 
renilated  public,  and  the  environment 

There  were  37  existing  nationwide 
pomits.  Thirty-six  of  the  NWPs  were 
published  in  the  November  22, 1991, 


Federal  Register  (FR)  at  33  CFR  part 
330,  appendix  A  (56  FR  59110).  They 
became  effective  on  January  21, 1992, 
and  expire  on  January  21, 1997.  One 
additional  NWP,  the  Single-Family 
Housing  NWP  (NWP  29),  was  proposed 
in  the  Federal  Registn-  on  July  27,  1995. 
(60  FR  38650)  and  became  e^ctive  on 
September  25, 1995.  NWP  29  would 
expire  on  September  25.  2000. 

m  the  preamble  of  the  Final  Rule  at 
33  CFR  part  330,  as  published  in  the 
Federal  Register  (56  FR  59110)  on 
November  22, 1991,  we  indicated  that 
upon  expiration  of  the  existing  NWPs, 
we  would  issue  the  NWPs  separately 
from  the  regulations  governing  their  use 
and  rescind  33  CFR  part  330,  appendix 
A.  The  NWPs  will  now  be  published 
using  the  procedures  adopted  on 
November  22, 1991,  for  issuance,  re- 
issuance, modification,  and  revocation 
of  NWPs  (see  33  CFR  330.5).  The  NWPs 
will  no  longer  appear  in  the  Code  of 
Federal  Regidations  (CFR)  but  will  be 
published  in  the  Federal  Register  and 
annoimced,  with  regional  conditions,  in 
the  public  notices  issued  by  Corps 
district  offices,  and  included  on  the 
Internet 

We  are  reissuing  all  the  existing 
NWPs;  however,  several  have  been 
modified,  as  have  several  NWP 
conditicms  as  published  in  the  Federal 
Register  (56  FR  59110)  on  November  22. 
1991.  Many  of  the  proposed 
clarifications  are  a  result  of  the 
modffication  of  the  definition  of 
"discharge  of  dredged  material"  at  33 
CFR  323.2(d).  as  published  in  the 
Federal  Reg^ter  (58  FR  45008)  on 
August  25, 1993  (i.e.,  the  excavation 
ruie).  The  definition  was  revised  to 
include  the  following  language  that 
clarified  which  excavation  activities  are 
regulated:  "(iii)  Any  addition,  including 
any  redeposit,  of  dredged  material, 
including  excavated  material,  into 
waters  of  the  United  States  which  is 
incidental  to  any  activity,  including 
mechanized  landclearing,  ditching, 
channelization,  or  other  excavation" 
(See  33  CFR  323.2(d)  for  the  complete 
definition  of  "discharge  of  dredged 
material"). 

We  are  also  issuing,  in  accordance 
with  the  President's  Wetlands  Plan,  two 
new  NWPs  to  authorize  those  additional 
regulated  activities  with  minimal 
adverse  effects  that  resulted  bom  the 
excavation  rule.  These  new  NWPs 
include:  NWP  30,  Moist  Soil 
Management  for  Wildlife:  and  NWP  31. 
Maintenance  of  Existing  Flood  Qmtrol 
Projects. 

Tlie  Corps  believes  that,  when  the 
dianges  to  the  nationwide  permits  and 
their  conditions  are  considered  as  a 
whole,  the  average  approval  time  for 
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projects  requiring  a  Department  of  the 
Anny  permit  will  not  substantially 
change.  However,  the  individual 
approval  time  for  some  projects  will  be 
longer  while  for  others  it  may  be 
shorter.  In  addition,  we  believe  thattiie 
approval  time  for  a  vast  majority  of 
activities  authorized  by  nationwide 
permits  will  not  be  affected  by  these 
changes. 

We  have  made  a  final  determination 
that  this  action  does  not  constitute  a 
major  Federal  action  significantly  -.  ■      < 
affecting  the  quality  of  the  human 
environment.  Environmental 
documentation  and  a  Finding  of  No 
Significant  Impact  (FONSI)  have  been 
prepared  for  each  NWP.  This 
documentation  includes  an 
environmental  assessment  and,  where 
relevant,  a  section  404(b)(ll  Guidelines 
compliance  review.  Copies  of  these 
documents  are  available  for  inspection 
at  the  office  of  the  Chief  of  Engineers, 
at  each  Corps  district  office,  and  on  the 
Corps  Home  Page  at  http:// 
wetland.u8ace.mil/.  BaMd  on  these 
documents  the  Corps  has  determined 
that  the  proposed  NWPs  comply  with 
the  requirements  for  issuance  under 
general  permit  authority. 

The  36  nationwide  permits  issued  or 
reissued  effective  January  21,  1991  will 
expire  on  January  21, 1997;  however,  all 
of  these  permits  are  being  reissued  with 
an  effective  date  of  Febnury  11, 1997. 
There  will  be  a  p>eriod  between  January 
21, 1997  and  February  11, 1997  where 
these  36  NWPs  will  not  be  in  effect. 
Between  today  and  February  11, 1997 
the  permittee  may  submit  F^ 
construction  Notifications  (PGNs) 
required  by  the  terms  of  certain  NWPs, 
in  accordance  with  the  NWP 
"Notification"  General  Condition.'-^    "■ 
However,  the  30  day  (45  day  for  NWP 
26)  time  period  in  the  notification 
condition  will  not  start  until  February 
11, 1997.  Further,  Corps  districts  vrill 
review  PCNs  during  this  period  and  will 
verify  projects  as  soon  as  possible  after 
February  11, 1997.  Nationwide  Permit 
29,  Single  Family  Housing,  is  revoked 
and  reissued  with  new  conditions  on 
the  same  effective  date,  February  11, 
1997,  and  therefore,  there  will  not  be  a 
period  of  time  where  NWP  29  is  not  in 
effect.  Permittees  may  submit  PCNs  at 
any  time,  however,  &e  30  day  time 
p^od  for  the  reissued  NWP  29  will  not 
start  until  February  11, 1997.  In 
addition,  two  new  nationwide  permits, 
NWP  30  and  31,  are  being  issued  with 
the  same  effective  date.  Ml  of  the  issued 
and  reissued  nationwide  permits,  with 
the  exception  of  NWP  26,  will  expire  in 
5  years  on  February  11,  2002  imlest 
otherwise  modified,  reissued  or 
revoked.  Nationwide  Permit  26  will 


automatically  expire  2  years  from 
today's  date  unless  othervnse  modified 
or  revoked. 

Many  of  the  naticmwide  permits  have 
been  modified  in  the  course  of 
reis^ance.  The  continued  adequacy  of 
an  authorization  under  a  nationwide 
permit,  following  its  expiration;  is 
dependant  upon  whether  that  permit 
has  been  reissued  with  or  without 
modification.  A  nationwide  permit  is 
considered  to  have  been  modified  if 
either  the  permit  scope  or  limitations 
have  been  modified,  or  if  one  of  the 
nationwide  permit  conditions  which 
applies  directly  to  the  activity  has  been 
modified.  In  those  cases  where  the 
nationwide  permit  is  being  reissued 
without  change,  and  General  Condition 
4  does  not  directly  apply,  the 
verification  remains  valid  as  issued.  In 
those  cases  where  the  previously  used 
nationwide  permit  is  being  reissued 
with  modification  (NWPs  6, 12, 14,  21, 
26,  27,  32)  or  General  Condition  4 
directly  applies  to  the  activity,  activities 
which  commence  (i.e.,  imder 
construction,'  or  are  under  contract  to 
commence)  in  reliance  upon  the  earlier 
NWP,  prior  to  January  21, 1997,  v\rill 
remain  authorized  provided  the  activity 
is  completed  prior  to  Janiiary  21, 1998, 
imless  discretionary  authority  has  been 
exercised  on  a  case-by-case  basis  to 
modify,  suspend,  or  revoke  the 
authorization  in  accordance  with  33 
CFR  330.4(e)  and  33  CFR  330.5  (c)  or 
(d).  Activities  completed  under  the 
authorization  of  a  nationwide  permit 
that  was  in  effect  at  the  time  the  activity 
was  completed  continue  to  be 
authorized  by  that  nationwide  permit. 
DE's  will,  in  accordance  with  33  CFR 
330.6(a),  provide  applicants  with  the 
above  information  in  their  responses  to 
requests  for  verification  of  compliance 
with  nationwide  permits.  These 
procedures  are  specified  in  33  CFR 
330.6(b).      , 

Discussion  of  Pnblic  ConimentB  and 
Changes 

/.  Overview 

Approximately  4,000  comment 
documents  addressing  die  proposed 
nationwide  permits  were  received  in 
response  to  the  June  17, 1996,  Federal 
Register  annouacement  (61  FR  30780), 
district  public  notices,  one  national 
public  hearing,  and  6  regional  public 
hearings.  The  Corps  has  reviewed  and 
considered  all  the  comments.  Many  of 
the  comments  expressed  support  for  the 
nationwide  permit  program  while  many 
others  opposed  the  program.  Most 
comment  letters  provided  pennit 
specific  comments,  providing 
information  and  recommending  changes 


to  both  the  pennits  and  permit 
conditions.  A  few  commenters  provided 
comments  specific  to  33  CFR  pert  330, 
our  regulations  governing 
implementation  of  the  nationwide 
permit  program.  Hiese  comments  were 
also  reviewed  and  have  been  made  a 

Kit  of  the  record.  However,  no  changes 
ve  been  proposed  for  33  CFR  part  330 
and,  therefore,  it  is  not  being  revised  at 
this  time. 

n.  General  Comments 

Regionalization  of  Nationwide  Permits 

The  Corps  proposed  a  process  to 
regicmalize  the  nationwide  permits, 
particularly  NWP  26,  in  order  to  reflect 
the  differences  in  aquatic  ecosystem 
functions  and  values  that  exist  across 
the  coimtry.  We  envisioned  a  process 
where  we  would  solicit  the  views  of  the 
various  stakeholders  regarding  the 
nationwide  permits  and  develop  region- 
specific  approaches  for  each  district  to 
best  protect  the  environment  while 
providing  fair,  reasonable,  and  timely 
decisions  for  die  regulated  public.  The 
final  permits  we  are  issuing  today 
reflect  a  clear  decision  to  proceed  in  a 
way  that  does  regionalize  the  program, 
particularly  NWP  26.  We  are  issuing 
NWP  26  for  an  intwim  period  of  two 
years,  during  which  we  will  gather 
interested  parties  at  the  national  level  as 
well  as  the  district  and  division  levels,  ^ 
to  develop  replacement  permits  for 
NWP  26.  The  replacement  pennits  will 
be  activity-specific  rather  than  the 
geographic  based  approach  of  NWP  26. 
By  developing  activity-specific  NWPs  to 
replace  the  existing  NWP  26,  we  will  be 
able  to  more  clearly  and  effectively 
address  the  p>otential  impacts  to  the 
aquatic  environment,  as  well  as  jnore 
effectively  address  specific  applicant 
group  needs. 

Once  the  Corps  establishes  activity-  ' 
specific  replacement  permits  that  haw 
dear  national  conditions  to  ensure  the 
aquatic  environment  is  protected  and 
the  impacts  will  be  no  more  than 
minimal,  each  district,  woricing  with  the 
Corps  divisions,  will  establish  regional 
conditions  for  the  activity  8p>ecific 
replacement  permits.  This  may  result  In 
the  revocation  of  certain  NWPs  in 
aquatic  enviroiiments  of  particularly 
h^  value,  and  the  addition  of  regional 
limitations  to  specifically  address  needs 
for  protection  of  specific  environmental 
assets.  Of  course,  we  will  continue  to 
encourage  all  districts  to  develop 
programmatic  general  permits  (PGP) 
with  states  and  other  regional 
authorities  that  effectively  regulate  the 
waters  of  the  United  States.  When  such 
permits  are  developed  and  issued,  it  is 
often  ^propriate  for  the  Corps  district 
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to  revoke  the  natlonMride  pennits  in  the 
area  covered  by  the  (PGP),  provided  the 
PGP  provides  at  least  the  level  of 
protection  of  the  aquatic  environment 
that  the  Corps  does  through  its 
administration  of  the  NWP  program. 

During  the  next  two  years,  as  the 
Corps  develops  the  activity-specific 
replacement  permits,  the  revised  NWP 
26  will  be  in  effect.  We  have 
substantially  changed  NWP  26.  with 
additional  nationwide  limitations  and 
conditions,  in  order  to  provide 
substantially  improved  protection  of  the 
aquatic  environment,  and  to  ansiire  that 
only  minimal  adverse  effects  will  result 
from  use  of  the  NWP.  These  additional 
limitations  and  conditions  are  discussed 
in  detail  in  the  preamble  for  NWP  26 
below,  as  are  the  specific  means  by 
which  we  have  directed  the  districts 
and  divisions  to  regionalize  NWP  26.  In 
siunmary.  we  have  directed  our  districts 
working  with  the  divisions  and  Federal 
and  state  natural  resource  agencies.to 
add  region-specific  conditions  to  all 
NWPs.  paying  particidar  attention  to 
NWP  28.  which  will  add  an  additional 
layer  of  protection  to  the  changes  we 
have  put  into  place  at  the  national  level 
This  process  will  also  involve  public 
notice  and  comment  to  ensure  that  all 
interested  parties  have  the  opportunity 
to  be  involved  in  the  process. 

Reissuance  Process 

A  few  commenters  also  commented 
on  the  process  we  used  for  reissuance  of 
the  NWPs.  One  conunenter  fielt  that  the 
Corps  should  have  requested  conmients 
and  suggestions  from  the  public  prior  to 
issuance  of  the  proposed  nationwide 
permits.  A  few  expressed  concern  that 
the  Corps  Special  Pubhc  Notices, 
announdhg  the  proposed  nationwide 
permits  and  requesting  comments,  did 
not  iix:lude  sufficient  information  to 
genezate  meaningful  annment  by  the 
public.  These  commentdlrs  feh  that  the 
piibUc  notices  should  have  included 
such  information  as:  The  text  of  all 
nationwide  permits  proposed  far 
reissuance,  legal  and  biological 
justification  for  reissuance,  the  location 
of  records  regarding  use  and  impacts  of 
the  nationwide  permits,  potential 
additional  impacts  due  to  reissuance  or 
modificaticm  of  the  pennits,  the  extent 
and  effectiveness  of  existing  mitigation 
permit  conditions,  the  effect  of  the 
proposed  changes  in  the  permits,  and 
the  possible  benefits  to  the  nation  of 
eliminating  specific  NWPs.  These 
commenters  also  felt  that  the  comment 
period  was  not  adequate  for  so  many 
pennits  at  one  time  and  recommended 
the  Corps  publish  indivicbial  public 
notice*  for  each  permit,  three  per 


mcmth.  with  90  day  review  periods  for 
each  pubUc  notice. 

The  Corps  believes  that  the  process 
provided  adequate  information  and  time 
lor  public  review  and  conmient.  We 
provided  concise  information  regarding 
the  proposed  revisions  to  the 
nationwide  permits  and  included  the 
names,  addresses  and  phone  ntmibers  of 
points  of  contact  for  requesting 
additional  information.  To  include  the 
information  requested  by  a  few 
reviewers  as  outlined  above  was  not 
considered  to  be  productive  and  the 
publication  would  be  too  volimiinous 
uid  costly  for  publication  and 
distribution  to  the  general  public. 
Information  requests  received  during 
the  review  period  were  given  priority 
and  information  was  provided  in  as 
timely  a  manner  as  was  possible.  We 
extended  the  original  45  day  review 
period  by  14  days  and  added  6  regional 
public  hearings  to  the  originally 
scheduled  hearing  in  Washington,  D.C., 
in  order  to  provide  as  much  opportunity 
for  the  public  to  conmient  as  was 
reasonable.  In  response  we  received 
approximately  4,000  letters  of  comment, 
and  most  of  thepublic  hearings  were 
well  attended.  Ine  Corps  also  believes 
it  is  much  more  efficient  and  less 
burdensome  oa  all  parties  involved  to 
collectively  review  all  the  nationwide 
permits  at  one  time.  To  publish  three 
notices  a  month  for  90  days  each  would 
require  more  than  a  3rear  to  address  all 
39  NWPs  and  place  a  continuous  review 
burden  on  the  commenting  piiblic  for 
the  entire  period.  Such  a  process  would 
also  result  in  significant  inefficiencies 
in  the  utilization  of  Corps  limited 
resources  for  implementing  the 
program. 

Accounting 

A  substantial  number  of  commenters 
stated  that  the  Corps  of  Engineers 
should  establish  a  system  of  record 
keeping  to  quantify  impacts  and 
mitigation,  and  that  such  records  would 
be  necessary  to  doctmoent  that  the 
nationwide  permits  have  only  minimal 
adverse  environmental  effects.  Many 
commenters  stated  that  the  acreage  lost 
due  to  nationwide  pennits  is  not  known 
and  the  Corps  cannot  support  a 
conclusion  that  the  effocts  of  the  :^s,f- 
nationwide  permits  are  n«t  signifiduiL 
A  niunber  of  commmters  stated  that 
reporting  should  be  required  for  all 
nationwide  permits  while  othos  called 
for  reporting  for  any  permit  which 
might  have  more  than  minimal  impart 
Commente  indicated  that,  at  a 
minimum,  data  reported  should  include 
the  location  and  size  of  any  wetlands, 
and  should  be  collected  by  activity, 
nationwide  permit  numbw  and  acreage 


for  each  aquatic  type.  A  large  number  of 
commenters  asked  that  the  records  be 
pubUshed  quarterly  or  annually  and  one 
suggested  they  be  made  available  on  &e 
Internet. 

The  Corps  has  collected  and  reviewed 
specific  data  to  assist  in  making 
program-wide  determinations  and 
deepens  regarding  the  NWP  program. 
While  we  believe  that  the  data  ctirrently 
being  collected  for  most  nationwide 
permits  is  sufficient  for  these  purposes, 
we  are  increasing  the  information  we 
will  regularly  collect  in  the  future.  In 
particular,  we  are  making  changes  to 
NWP  26  that  will  substantially  increase 
the  date  base  regarding  that  permit. 
Many  districte  also  collect  additional 
date  relative  to  the  use  of  nationwide 
permite  for  use  in  regionally 
conditioning  the  nationwide  permite 
and  evaluating  specific  actions  on  a 
case-by-case  iMsis.  We  do  not  have  the 
resources  necessary  for  field  verification 
of  all  nationwide  authorizations  and 
associated  mitigation  efforts.  While  we 
do  not  believe  it  is  necessary  to  pubUsh 
periodic  reporte  regarding  the 
nationwide  permit  program,  information 
and  date  collected  is  available  for  public 
review  upon  request  Each  district  does 
periodically  publish  a  "Permite  Issued 
and  Denied"  report  which  is  currently 
sent  to  standard  mailing  liste.  The  Corps 
is  planning  to  provide  access  to  such 
information  and  date  via  the  Internet  ' 

Enforcement 

Most  of  those  who  commented  <m  the 
mforcement  of  nationwide  permite 
expressed  the  belief  that  the  Corps  has 
not  enforced  permit  conditions  or 
verified  that  projecte  are  eligible  for  the 
nationwide  permit  issiied.  One 
commenter  steted  that  lax  enforcement 
givetf  violators  an  economic  advantage 
over  those  who  comply  with  the  law. 
Conmienters  steted  that  the  Corps  must 
develop  a  system  to  monitor  activities, 
verify  applicant  information,  and 
enforce  conditions.  Several  commente 
suggested  conducting  random 
inspections  and  penalizing  violatcxs. 
Other  pro{>osals  included 
recommendations  that  we  develop  a 
process  to  allow  citizens  to  petition  the 
Corps  to  address  a  situation  where 
omditions  are  not  being  met.  w^  to  allow 
citizens  to  sue  the  Corps  to  enforce 
conditions. 

The  Corps  has  limited  human 
resources  to  manage  the  entire 
Regulatory  Program.  Since  properly 
developed  and  coordinated  nationwide 
permite  have  minimal  individual  or 
cumulative  advwse  effoeto,  we  direct 
the  majority  of  our  efforts  to  projecte 
with  a  greater  potential  for  impact  to  the 
environment.  Every  application 
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received  is  reviewedand  a 
detennination  is  qjade  whether  the 
pro)ect  is  authorized  by  an  existing 
general  permit  or  requires  a  standard 
Uidividual  permit  (IP)  evahiation 
process.  The  Corps  does  inspect  a 
selected  number  of  permitted  activities, 
including  nationwide  permit  activities, 
each  year  to  encourage  and  verify 
compliance  with  all  terms  and 
conoitions  of  the  permit  (individual  or 
general).  The  Corps  does  follow  up  on 
reports  of  alleged  violations  of  the  Qean 
Water  Act  (CWA)  and/or  the  Rivers  and 
Harbors  Act  of  1899  (RHA)  and  pursues 
resoltition  of  those  actions.  The  Corps 
currently  CKX^^rts  and  investigates 
suspected  violations  reportedby 
citizens.  Furthermore,  each  disdict  has 
an  enforcement  program  and 
administers  it  in  a  manner  to  provide 
the  most  efiective  compliance  with  the 
CWA,  to  include  ^>ot  checks, 
monitoring,  reporting,  etc. 

Notwithstanding  the  above,  vre  agree 
that  we  need  to  do  more  to  ensure 
compliance.  Therefore,  the  Corps  is, 
with  the  reissuance  of  the  NWPs, 
instituting  a  program  that  will  require 
every  verified  permittee  to  certify,  in 
vniting,  that  they  constructed  the 
project  in  accordance  with  the 
pomitted  plans,  including  any 
mitigation.  The  Corps  is  reviewing  its 
enforcement  and  compliance  program  to 
determine  if  additional  guidance  is 
necessary. 

Stacking  of  NWPs 

Many  commentws  indicated  that  the 
use  of  multiple  NWPs  for  a  single 
project  (a  practice  referred  to  as 
"stackiog")  should  be  eliminated  or 
restricted  because  it  allows  opportunity 
for  greater  than  minimal  adverse  eSects 
to  result  under  nationwide  permit 
authorizations. 

The  purpose  of  the  NWP  program  is 
to  authorize  activities  that  cause  only 
Tn<n<mal  individual  and  cumulative 
adverse  environmental  effects  with  a 
minimum  of  administrative  processing. 
While  being  responsive  to  apphcants 
and  protective  of  the  aquatic 
raivironment  are  considerations  that 
must  be  balanced,  the  Corps 
understands  fully  that  the  statutory 
threshold  of  "minimal  adverse  effects" 
is  controlling,  whether  the  action 
involves  the  use  of  one  or  more  NWP. 
We  believe  that,  imder  certain 
circumstances,  NWPs  can  be  used  in 
combination  and  result  in  only  minimal 
individual  and  cimiulative  adverse 
environmental  effects.  In  this  regard, 
our  regulations  provide  for  multiple  use 
of  NWPs  (but  each  one  only  once  for  a 
singfe  and  complete  project)  provided 
that  the  combined  adverse  effects  are 


minimal.  If  an  activity,  otherwise 
eligible  for  a  nationwide  permit,  is  an , 
integral  part  of  a  project  tot  which  a 
standard  individual  permit  is  required, 
it  cannot  be  auth(nixed  by  an  NWP. 
Most  combinations  of  NWPs  allowing 
discharges  of  dredged  or  fill  material  in 
watere  of  the  United  States  (including 
wetlands  and  other  special  aquatic 
sites),  require  a  PCN  to  the  District 
Engineer  (DE).  The  PCN  process 
requires  the  District  Engineer  to 
determine  whether  the  activity  or 
combination  of  activities  will  result  in 
more  than  minimul  individual  or 
cumulative  adverse  environmental 
effects.  With  this  notice  we  are  directing 
all  District  Engineen  to  conduct  very 
critical  reviews  of  projects  involving 
stacking  to  ensure  that  no  more  than 
minimal  adverse  effects  vhil  occur. 

While  the  Corps  allows,  imder  certain 
specific  circumstances,  the  multiple  use 
of  NWPs  for  single  and  complete 
projects,  many  NWPs  are  generally 
"stand  alone"  project  authorizations 
(e.g.,  NWP  21  would  authorize  all 
activities  associated  with  the  project) 
without  the  need  for  other  NWPs.  S<nne 
other  NWPs,  while  they  are  occasionally 
used  with  other  NWPs,  generally  are  not 
(e.g.,  NWP  28  for  modification  of  an 
existing  niArina  is  mostly  used  alone); 
however,  occasionally  it  may  be  used 
with  NWP  3  for  repair  of  an  existing 
structure  or  with  NWP  13  for  some  bank 
stabilization.  Generally,  only  7  of  the  37 
NWPs  are  used  more  than  occasionally 
with  certain  other  NWPs  for  authorizing 
projects.  These  7  NWPs  are  3, 12, 13, 18, 
19,  26,  and  33.  We  beUeve  that  of  those 
7  NWPs,  those  with  the  potential  to 
have  more  than  minimal  impacts,  when 
used  with  certain  other  NWPs,  are 
NWPs  18  and  26  in  combination  with 
each  other  and  with  NWPs  14  and  29. 
Consequently,  to  ensure  that  the 
multiple  use  of  nationwide  permits  does 
not  rcffiult  in  more  than  minimal  adverse 
effects,  the  Corps  will  restrict  the 
multiple  use  (i.e.,  stacking  of  those 
nationwide  permits)  as  follows.  NWP  14 
has  been  modified  so  that  it  cannot  be 
combined  with  NWP  18  or  NWP  26  for 
the  purpose  of  extending  the  limitations 
of  any  of  the  three  permits.  For  example, 
NWPs  14  and  26  cannot  be  combined  to 
authorize  a  fill  of  3  Vb  acres. 
Furthramore,  NWP  18  cannot  be 
combined  with  NWP  26  to  increase  the 
threshold  or  the  limitations  of  NWP  26. 
NWP  29  is  already  conditioned  that  it 
cannot  be  used  in  conjunction  with 
NWP  14.  NWP  18,  or  NWP  26.  We  have 
also  limited  the  impacts  allowed  when 
stacking  any  NWP  with  NWP  26  or 
NWP  29.  Whenever  any  other  NWP  is 
used  in  conjimction  with  NWP  26,  the 


total  acreage  of  impacts  to  watera  of  the 
United  States,  for  all  NWPs  combined, 
cannot  exceed  3  acies.  ^milarly, 
whenever  any  other  NWP  is  used  in 
cohjunctioo  vrith  NWP  29.  the  total 
acreage  of  impacts  to  the  waters  of  the 
United  States,  for  aU  NWPs  combined, 
cannot  exceed  Vt  acra  We  believe  that 
these  limitatioos  will  eliminate  abuse  of 
stacking  v/hUe  allowing  appropriate 
multiple  use  of  some  nationwide 
permits.  For  example,  the  Corps  could 
authorize  a  0.3  acre  road  crossing  to  a 
2.5  acre  NWP  26  fill  project,  with 
appropriate  avoidance  and  mitigation. 

Finally,  we  have  added  General 
Condition  15  "Multiple  Use  of 
Nationwide  Permits"  that  requires  a 
Corps-only  PCN  in  any  case  where  any 
NWP  12  through  40  is  combined  Mrith 
any  other  NWP  12  through  40  for  a 
sii^le  and  complete  project  For 
example,  if  an  appUcant  wishes  to 
combine  the  use  of  NWP  14  for  a  road 
that  does  not  involve  fill  in  Mretlands 
and  NWP  13  for  a  bulkhead  less  than 
500  fset  in  length,  a  Corps-only 
notification  will  be  required;  even 
though,  the  use  of  these  NWPs  for  the 
projects  described  do  not  require  a  PCN 
if  constructed  independently.  However, 
the  change  noted  above  will  ensure  that 
for  combinations  that  have  the  potential 
to  result  in  more  than  minimal  adverse 
environmental  e^cts,  a  Corps-only  PCN 
will  be  required. 

State  Section  401  Water  Quality 
Certification 

Many  commoiters  expressed* 
opposition  to  the  Corps  practice  of 
isstiing  provisional  verincaticms  of 
authorization  imder  nationwide  permits 
for  which  section  401  water  quality 
certifications  have  been  denied  by  the 
state.  They  expressed  the  belief  that  it 
put  undue  pressure  on  the  states  to 
certify  the  projects.  Some  also 
commented  that  it  was  unfair  to  require 
the  states  to  issue,  deny,  or  vraive  water 
quality  certification  within  60  days  of 
receipt  of  an  individual  request  for 
certification.  Scnne  felt  that  if  a  state 
denied  water  quality  certification  for  a 
nationwide  permit,  the  Corps  shotild 
not  authorize  any  projects  under  that 
particular  NWP  and  that  the  projects 
should  be  evaluated  under  the 
individual  permit  procedures.  Othffls 
believed  that  administration  of  sections 
401  and  404  should  be  merged  for  NWP 
26. 

It  is  important  to  onphasize  at  the 
outset  that  it  is  die  intent  of  the  Corps 
to  work  closely  with  states  and  Tribes 
(or  EPA  where  appropriate)  during  the 
next  60  days  to  fedlitate  State  401 
Water  Quality  Certification.  The  Corps 
is  committiiig  to  meet  with  the  states 
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and  Tribes  at  the  District  level,  with  the 
goal  of  ensuring  that  issuance  of  each  of 
Uie  NWPs  in  today's  package  is 
consistent  with  Water  Quality  Standards 
established  by  the  states.  Tribes,  and 
EPA.  This  process  wiU  iiuJude 
diacussion  and  incorporation  of 
appropriate  terms  and  conditions  that 
would  ensxire  consistency  with  state/ 
Tribal  Water  Duality  Standards. 

We  believe  that  the  procedures  in  33 
CFR  part  330  regarding  state  401  water 
quality  certification  are  appropriate  and 
provide  a  reasonable  approach  for  the 
state  to  ensure  their  water  quality 
standards  will  be  met.  Moreover,  we 
believe  denial  of  a  401  water  q\iality 
certification  for  a  nationwide  permit 
should  not  be  the  sole  basis  fiar 
requiring  an  individual  permit 
application  for  activities  that  would 
otherwise  comply  with  the  terms  and 
conditions  of  that  nationwide  permit 
Denial  of  itate  water  quality , 
certification  for  a  nationMride  permit 
does  not  necessarily  mean  that 
unacceptable  adverse  environmental 
effects  will  occur  on  a  case-by-case 
basis.  Rather,  it  indicates  that  the  state 
is  not  confidoit  that  state  standards  will 
be  met  in  all  cases.  It  follows  then  that, 
based  on  the  state's  denial,  the  Corps 
denies  authorization,  without  pre|udice, 
for  those  activities  for  which  the  state 
denied  section  401  water  quality 
certification.  Those  activities  cannot 
proceed  under  an  NWP  or  an  IP  unless 
the  state  subsequently  issues  or  waives 
a  water  quality  certification  for  that 
activity.  Thus,  when  the  state 
determines  that  state  standards  are  met 
in  a  specific  case  (i.e.,  an  individual  401 
water  quality  cotification  is  issued  or  is 
waived),  the  nationwide  permit 
authorization  should  be  available  to  the 
prospective  permittee.  Finally,  this 
approach  is  based  on  our  desire  to 
develop  effective  partnerships  with 
states  where  workload  is  shared, 
regulatory  duplication  is  reduced,  and 
neither  the  Corps  nor  the  states 
determine  how  the  other  party 
discharges  its  regiilatory 
resiKHisibilities. 

Given  the  concern  regarding  the 
potential  water  qiiality  impacts  of  NWP 
26,  the  Corps  will  also  provide  an 
additional  opportimity  for  review  for 
this  NWP.  In  those  circumstances  where 
a  state  has  denied  section  401  water 
quality  certification  for  activities 
between  1/3  and  one  acre,  EPA  may 
request  that  the  Corps  provide  EPA  with 
PQ4s  for  those  proposed  activities  in 
the  state.  Specifically,  if  the  Regional 
Administrates  requests  PCNs  in  those 
states  that  have  denied  water  quality 
certification,  the  Corps  will  provide 
PCNs  to  EPA  consistent  with  the 


notificatioa  general  condition.  EPA  will 
work  with  the  other  Federal  resource 
agencies  to  determine  which  PCNs  they 
wish  to  receive,  and  wiU  forward  them 
as  appropriate.  We  anticipate  that  in 
most  states  the  agencies  will  not  be 
receiving  PCNs  for  discharges  between 
1/3  and  cme  acre  because  of  the  Corps 
commitment  to  work  with  the  states  to 
ensure,  to  the  best  of  our  ability,  that 
Section  401  water  quality  certification 
will  be  granted. 

Several  commenters  stated  that  the 
Corps  ought  to  prevent  the  states  from 
requiring  verification  of  authorization 
from  the  Corps  under  section  404  prior 
to  receiving  401  certification  or  waiver 
thereof.  Other  conmienters  stated  that 
the  Corps  should  limit  the  states'  review 
under  section  401  to  only  21  days,  llie 
Corps  believes  it  woiild  be 
inappropriate  for  ms  to  instruct  the 
states  on  implementation  of  their 
responsibilities  under  section  401 ,  but 
rather  we  will  work  with  the  states  to 
resolve  concerns  regarding  impacts  to 
the  Nation^s  waters  and  implementatioa 
of  our  respective  regulatory  programs  on 
a  programmatic  basis.  This  will  include 
diiKinH»innf  between  the  states  and  the 
Corps  on  a  reasonable  period  of  time  for 
the  states  to  act  on  an  individual 
Section  401  water  quality  certification. 

One  commenter  recommended  an 
additional  general  condition  requiring 
that  proiects  otherwise  eligible  for 
nationwide  pomits  also  be  consistent 
with  the  requirements  of  section  303  of 
the  Clean  Water  Act.  The  states,  as  part 
of  their  review  and  evaluation  under 
section  401  of  the  Clean  Water  Act,  are 
responsible  for  ensuring  compliance 
with  several  sections  of  the  Clean  Water 
Act,  including  section  303.  Therefore, 
we  have  proposed  no  changes  for  this 
provision.  ^       , 

Publication  of  the  Nationwide  Permits 
in  the  CFR 

Many  commenters  were  opposed  to 
publishing  the  NWPs  only  in  the 
Federal  Register  (FR)  and  suggested  that 
they  be  published  in  both  the  Code  of 
Federal  Regulations  (CFR)  and  FR. 
Many  indicated  that  using  the  CFR  is 
easier  and  more  accessible  and  that  the 
FR  woiild  make  it  more  difficult  and 
even  a  burden  for  the  public  to  obtain 
a  full  list  of  available  NWPs.  One 
commenter  stated  that  the  Corps  failed 
to  provide  an  explanation  of  why  it 
proposes  to  pubfish  the  NWPs  only  in 
the  FR.  One  comment  indicated  that 
most  county  and  university  law  libraries 
have  the  CFR,  but  not  back  issues  of  the 
FR;  that  only  tibraries  ^th  Federal 
document  depositories  have  FRs  and 
very  few  carry  back  issues.  One 
commenter  pointed  out  that  although 


FRs  are  found  on  dat^iases  or  CD  Rom 
(e.g..  Environmental  Law  Reporters) 
they  usually  have  only  the  prior  year  on 
database.  Therefore,  they  would  have  no 
access  until  the  nationwide  permits  are 
over  (me  year  old. 

Odb  commenter  requeued  that  the 
final  announcement  include  a  summary 
of  nationwide  permits  valid  in  each 
state  to  provide  those  who  work  in 
mtdtiple  states  with  a  "one-stop 
refinence"  of  potmtial  nationwide 
permits.  ^ 

The  final  nationwide  permits  have,  not 
been  included  in  the  CFR  and  are  being 
published  herein,  following  procedures 
similar  to  those  for  individual  permits 
and  regional  general  permits,  because 
NWPs  are  permits,  not  regidations,  and 
therefore,  are  not  appropriate  for 
publication  in  the  Code  of  Federal 
Regulations.  While  publication  in  the 
CFR  would  provide  a  ready  refiarence, 
publication  of  the  final  decisions  on  the 
nationwide  permits  are  announced  in 
the  Federal  Register  and  will  also  be 
published  through  regional  public 
notices  issued  by  CKstrict  Engineers. 
Moreover,  publication  of  the  nationMride 
permits  in  the  CFR  does  not  provide  an 
accurate  rei»esentation  of  the 
nationmde  permits  for  any  particular 
area.  Such  CFR  publication  would  not 
include  the  state  401  position  nor 
regional  conditions  imposed  by  the 
local  Corps  district  and  division  ofBces. 
Furthermore,  the  CFR  is  only  published 
once  a  year.  Therefore,  the  reissued 
NWPs  would  not  be  published  imtil  July 
1997.  In  addition,  it  is  our  intention  to 
ensure  that  all  of  the  pertinent  statutes, 
regulations  and  other  guidance,  as  well 
as  the  nationwide  permits  including 
district  regional  conditions,  be  made 
available  on  the  Internet  in  the  near 
future. 

Compliance  With  the  National 
Environmental  Policy  Act 

Numerous  commenters  stated  that 
issuance  of  the  NWPs  in  their  proposed 
form  would  constitute  a  major  Federal 
action  which  would  have  a  significant 
effect  on  the  himian  envtroimient,  thus 
requiring  preparation  of  an 
Environmental  Impact  Statement  (EIS) 
under  the  National  Environmental 
Policy  Act  (NEPA).  Numerous 
commenters  also^ntended  that  the 
Corps  decision  documents  are 
inadequate,  do  not  provide  enough 
information,  and  are  based  on 
insufficient  data  to  appropriately 
evaluate  the  impacts  of  the  NWPs.  Many 
of  the  comments  received  indicated  the 
C(»ps  should  prepare  an  EIS  to  ensure 
that  adverse  effects  are  minimal.  One 
commenter  added  that,  at  a  minimiiTn, 
an  EIS  should  be  prepared  for  NWPs  26 
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and  29.  Other  conunenters  listed  the 
following  ^4WP8  as  needing  an  EIS: . 
NWPs  12. 13. 14,  21.  34,  and  40.      *" 

Several  conunenters  requested  that 
the  Corps  prepare  a  cumulative  impiact 
analysis  now  and  make  it  part  of  an  EIS. 
Several  different  commenters  provided 
the  following  estimates  of  cumulative 
impacts  occurring  imder  the  existing 
NWP  program  as  acres  of  wetlands  lost: 
70,000  acres  per  year;  82.000  acres  from 
1988  to  1996  nationwide  from  27  of  the 
36  Corps  districts  and  only  from  NWPs 
that  were  reported  to  the  Corps 
(included  in  this  figure  was  an  estimate 
of  4,333  acres  of  vernal  pools  lost  in 
CaUfomia);  in  1994  more  than  90,000 
wetland  filling  activities  proceeded 
under  Corps  general  permits;  nearly 
one-half  milUon  activities;  the  sum  of 
the  small,  0.5-acre,  wet  areas,  like  the 
prairie  potholes  and  vernal  pools, 
impacted  is  biologically  significant;  the 
National  Oceanic  and  Atmospheric 
Administration's  National  Marine 
Fisheries  Service  (NMFS)  Pre- 
construction  Notification  (PCN) 
database  from  1992  to  1996  indicated  a 
loss  of  5.500  acres  in  the  southeast 
region  of  the  United  States  (Florida  had 
more  than  2.000  acres.  Georgia,  more 
than  1.000  and  coastal  Texas  300  acres 
in  Harris  County  alone). 

Several  commenters  raised  the  issue 
of  alternatives  analysis.  One  commenter 
recommended  that  a  full  range  of 
reasonable  alternatives  be  explored  in 
the  decision  documentation,  to  include 
not  only  alternative  formulations  of  the 
individual  NWPs,  but  also  alternative 
approaches  to  NWPs.  in  general.  The 
commenter  states  that  Programmatic 
General  Permits  (PGPs),  including  state 
PGPs,  have  already  been  demonstrated 
to  be  effective  in  several  northeastern 
states.  One  conunenter  requested  that 
the  decision  documents  incorporate  the 
remonal  conditions. 

The  Cc»ps  has  collected  data  relevant 
to  the  usage  of  nationwide  permits  and 
associated  impacts  and  we  believe  that 
our  data  demonstrate  that  the  adverse 
effects  from  the  previous  NWPs  were 
minimal.  These  data  show  that  for 
Fiscal  Year  1995  (FY95)  a  total  of  43.775 
activities  were  authorized  with  written 
Corps  verifications  under  all  of  the 
NWPs  nationwide  (this  total  does  not 
include  those  for  NWP  27,  which  allows 
for  creation,  enhancement  and 
restoration  of  wetlands  and  are, 
therefore,  anomalous  to  this  data  set). 
These  authorizations  under  all  of  the 
NWPs  adversely  affected  approximately 
6.500.  acres  of  wetlands  and  the  Corps 
received  approximately  7,800  acres  of 
mitigation  in  return.  It  is  estimated  that 
there  were  approximately  87,000 
activities  authorized  by  all  of  the  NWPs 


nationwide  that  did  not  require  a  PCN. 
or  were  otherwise  verified  in  writing  by 
the  Corps.  We  estimate  that  these 
unverified  authorizaticfns  adversely 
effected  an  additional  4,300  acres  of 
wetlands.  Although  this  is  less  than 
many  have  suggested,  we  are 
consciously  striving  to  reduce  this  loss 
through  the  changes  to  the  program  set 
forth  here  today.  Moreover,  the 
provisions  and  limitations  of  the 
nationwide  permit  program  ensure  that 
those  activities  authorized  by  NWPs 
will  have  less  than  minimal  adverse 
environmental  effects.  Notwithstanding 
our  continued  belief  that  adverse  effects 
of  the  NWP  program  have  been  minimal 
and  the  fact  that  the  NWPs  we  are 
issuing  today  will  substantially  reduce 
potential  effects,  the  Corps  will  collect 
additional  data  on  the  reissued  NWPs, 
to  docxmient  more  fully  the  impacts.  For 
all  NWPs  that  involve  a  PCN.  we  will 
collect  data  on  the  acreage  of  impact 
and  acreage  of  mitigation.  We  are  also 
adding  a  condition  to  NWP  26  that  will 
require  all  permittees  to  notify  the  Corps 
of  the  acres  of  impact  of  their  project. 
The  Corps  evaluation  of  the  impacts 
on  the  aquatic  environment  resulting 
from  the  Nationwide  Permit  (NWP) 
program  indicates  that  the  cumulative 
adverse  environmental  effects  are 
minimal  and  not  significant.  This  is 
based  on  our  beUef  that  cuimulative 
impacts  must  be  viewed  in  the  context 
of  the  individual  watersheds.  We 
believe  that  past  regional  conditions 
placed  on  NWPs,  particularly  NWP  26, 
in  many  districts  have  substantially 
reduced  cumulative  impacts  on  a 
watershed  basis.  Districts  have  revoked 
NWP  26  in  many  high  value  watersheds 
and  placed  additional  notification  or 
other  limitations  on  NWP  26  to  ensure 
minimal  adverse  environmental  effects 
to  specific  watersheds.  Although  these 
past  regional  protections  have 
substantially  reduced  adverse 
environmental  impacts,  we  believe 
additional  protections  are  needed  to 
continue  to  ensure  that  only  minimal 
adverse  environmental  effects  will 
occur.  Some  of  the  additional 
protections  we  are  implementing  - 
include  substantially  reducing  the 
acreage  limits  under  NWP  26.  ensiuing 
that  stacking  of  NWPs  impacts  a 
maximum  of  3  acres  and  only  after  a 
review  by  the  Corps,  substantially 
increasing  the  nxmiber  of  instances 
where  a  Corps  review  is  necessary,  and 
requiring  increased  and  more  detailed 
data  collectifm  to  better  monitor  NWP 
activity.  Moreover,  we  are  more  strongly 
directing  the  Corps  districts  and 
divisions  to  add  regional  conditions  for 
high  value  watersheds,  and  additional 


generalized  regional  conditions  that  will 
ensure  that  only  minimal  imptacts  will 
occur.  This  will  also  ensure  that 
ctunulative  impacts  will  not  be 
significant. 

In  that  the  adverse  effects  will  be  less 
than  minimal,  it  also  follows  that  they 
will  not  result  in  "significant  impacts 
on  the  human  environment."  the 
threshold  requiring  an  EIS  as  defined 
within  regulations  implementing  NEPA. 
Thus,  no  EIS  is  required  prior  to 
finalization  of  these  nationwide  p>ermits. 
Formal  documentation  of  the  Corps 
analysis  and  determinations  have  been 
prepared  in  compliance  with  NEPA  and 
the  Gean  Water  Act.  This 
dociunentation  includes  an 
environmental  assessment  and.  vdiera 
relevant,  a  section  404(b)(1)  Guidelines 
compliance  analysis.  Copies  of  these 
documents  are  available  for  inspection 
at  the  office  of  the  Chief  of  Engineers 
and  at  each  Corps  district  office. 
Additionally.  EHvision  Engineers  will 
supplement  the  national  NWP  decision 
documentation  to  discuss  regional 
conditions  and  regional  revocation 
requirements,  which  further  ensure  that 
the  impacts  are  minimal.  These 
supplements  will  be  available  for 
inspection  at  the  appropriate  district 
offices.  We  have  prepared  a 
programmatic  alternatives  analysis  for 
each  NWP  which  discusses 
administrative  alternatives  to  iMniing 
each  NWP. 

General  Permit  Criteria 

Several  commenters  requested  that 
the  Corps  define  what  constitutes 
"minimal"  adverse  effects  and  "similar 
in  nature"  and  prove  or  guarantee  that 
the  NWPs  meet  the  legal  requirement 
that  wetland  fills  have  no  more  than 
minimal  adverse  effects  before  the 
NWPs  are  reissued.  One  commenter 
stated  that  the  Corps  simply  ignores  the 
requirement  of  section  404(e)  for 
activities  that  are  "similar  in  nature" 
and  have  no  more  than  minimal  adverse 
effects  on  aquatic  resources  such  as 
wetlands.  Another  commenter 
recognized  that  generally  the  NWPs  an 
conditioned  to  ensure  that  adverse 
effects  will  be  minimal,  but  was 
nevertheless  concerned  that  there  are 
many  serious  exceptions,  noting  NWPs 
26,  29.  34.  and  40.  One  commenter 
argued  that  some  of  the  NWPs  covering 
activities  that  are  similar  in  nature 
could  affect  wetlands  that  were  not 
similar,  including  NWPs  7. 12. 13. 14. 
16. 17, 19.  21.  25.  26.  29.  33.  34.  37.  and 
40.  Most  commenters  indicated  that 
NWP  26  was  of  most  concern  and  others 
commented  that,  without  mitigation, 
there  could  be  a  ciunulative  efiiact 
Several  commenters  recommended  that 
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the  Corps  first  obtain  data  to  determine 
the  extent  of  the  project  impacts. 
Without  such  data,  they  maintain  that  it 
is  difficuh.  to  accurately  assess  if 
wetland  fills  authorized  by  the  NWPs 
comply  with  the  Clean  Water  Act 
requirements  for  no  more  than  minimal 
individual  or  ciuniilative  advene 
environmental  exacts. 
'  We  have  determined  that  it  is  not 
appropriate  to  define  the  term 
"minimal"  at  the  national  level,  because 
what  constitutes  minimal  advene 
environmental  efCects  can  vary 
significantly  from  resource  to  resource, 
state  to  state,  cotmty  to  county,  and 
watershed  to  watershed,  as  well  as 
district  to  district  Moreover,  the  term 
"minimal"  must  be  defined  based  on 
the  efCects  of  the  specific  pro|ect  in  the 
immediate  vicinity,  and  in  the 
watershed  where  the  activity  will  occur. 
Simply  listing  the  acres  lost  nationally 
is  not  instructive  regarding  minimal 
adverse  efEscts.  Therefore,  the 
determination  of  "minimal"  adverse 
environnrantal  effects  is  left  to  the 
discretion  of  the  DE.  The  district 
represents  the  most  knowledgeable 
office  concerning  the  aquatic  resources 
within  that  particular  region,  and  the  UE 
is  therefore  the  most  capable  of 
assessing  relative  impacts  that  would 
result  from  activities  authorized  under 
the  NWP  program.  We  believe  that  each 
nationwide  pomit  authorizes  similar 
activities  within  the  definition  for 
genera]  permits  as  defined  in  33  CFR 
322.2(f)  and  323. 2(h],  and  with  each 
district's  capability  to  identify  impacts 
associated  with  these  activities  and  the 
ability  of  the  DE  to  require  project 
specific  mitigation  or  to  exercise 
discretionary  authority,  activities 
authorized  imder  these  NWPs  will  have 
less  than  minimal  adverse  efEects.  The 
Corps  divisions  have  bad  the  authority, 
based  on  recommendations  from  the 
Corps  districts,  to  reduce  potential 
adverse  effects  by  imposing  regional 
conditions  or  revoking  the  applicability 
of  specific  NWPs  in  high  value  aquatic 
areas.  The  Corps  divisions  have  used 
this  authority  in  many  cases.  However, 
we  are,  in  this  notice,  further 
emphasizing  to  all  Corps  districts  and 
divisions  that  they  should  use  this 
authority  within  their  geographical 
areas  to  further  ensure  that  only 
minimiil  individual  and  cumuhftive 
adverse  efEacts  will  occur.  We  expect 
that  each  division  will,  based  on  the 
recommendations  from  each  district, 
restrict  the  use  of  several  nationwide 
permits  to  ensure  protection  of  high 
value  aquatic  systems  under  its 
authority.  Moreover,  districts  will 
ensure  that  adverse  effects  under  NWP 


H  26  are  Twinttriwl  by  requiring  mitigation 
for  meet  projects  above  ^/S  acre.  This 
determination  is  (iirther  reinforced  by 
the  NEPA  and  Section  404  evaluations 
discussed  above.  The  collection  of 
detailed  data  for  the  purpose  of 
addressing  cumulative  impacts  is  also 
addressed  above  imder  "Compliance 
with  the  National  Environmental  Policy 
Act" 


■.\'?, 


Endangered  Species 

The  Corps  believes  that  the 
procedures  that  we  have  in  place  ensure 
proper  coordination  under  secticm  7  of 
the  Endangered  Species  Act  (ESA)  as 
well  as  ensuring  that  threatened  and 
endangered  species  will  not  be 
jeopardized  and  their  critical  habitat 
will  not  be  destroyed.  We  also  believe 
that  current  local  procedures  in  Corps 
districts  are  effective  in  ensuring  that 
the  ESA  is  fully  complied  with  under 
the  nationwide  permit  program.  Finally, 
we  have  incorporated  several  additional 
assurances  into  the  program  which  have 
resulted  from  informal  consultation 
with  the  U.S.  Fish  and  Wildlife  Service 
(FWS)  and  the  National  Marine 
Fisheries  Service  (NMFS). 

Under  the  ciurent  Corps  regulations 
for  our  NWP  program  (33  CFR  330.4(f)). 
each  district  must  consider  all 
information  made  available  to  it.  and 
informaticm  that  it  has  in  its  own 
records,  to  determine  whether  any  listed 
threatened  or  endangered  species  or 
critical  habitat  may  Be  affected  by  a 
specific  permit  action.  Based  upon  this 
consideration  and  evaluation,  the 
district  will  initiate  consultation  with 
the  FWS  or  NMFS,  as  appropriate,  if  the 
district  determines  that  the  regulated 
activity  may  afEect,  or  if  the  district 
believes  that  the  action  is  not  likely  to 
adversely  affect,  any  endangered 
species.  Consultation  may  occur  imder 
the  NWP  process  or  the  (^strict  may 
assert  its  discretionary  authority  to 
require  an  individiud  permit  for  the 
action  and  initiate  ESA  consultation . 
diuing  the  individual  permit  process.  If 
the  ESA  consultation  is  conducted 
under  the  NWP  process  without  the 
district  asserting  its  discretionary 
authority  and  require  an  IP,  then  the 
appUcant  Will  be  notified  that  he  cannot 
proceed  until  the  consultation  is 
complete.  If  the  district  determines  that 
the  activity  would  have  no  effect  on  any 
endangered  species,  then  the  district 
would  proceed  to  issue  a  NWP 
verification  letter.  The  Corps 
verification  letter  will  explicitly  state 
that  the  Corps  has  made  a  determination 
of  no  afCact  on  endangered  species. 

Corps  districts  have,  in  most  cases, 
established  informal  or  formal 
procedures  with  their  local  counterparts 


in  the  FWS  and  NMFS  through  which 
the  agencies  share  information  regarding 
endangered  species.  Information 
developed,  shared,  and  used  by  the 
local  Corps  and  FWS/NMFS  offices 
result  in  the  Corps  becoming  aware  of 
potential  adverse  effects  on  ESA-listed 
species.  In  most  cases,  maps  and 
computer  data  bases  are  available  on  the 
local  level  that  idmtiiy  locations  of 
populations  of  endangered  or  threatened 
species  and  their  critical  habitat. 
Moreover,  for  cases  which  involve  a 
level  of  potential  adverse  effects  that 
require  a  PCN  process  of  coordination 
with  the  other  agencies,  the  Corps  is 
now  specifically  requesting  any 
information  that  the  FWS  or  NMFS  may 
have  on  endangered  species  as  part  of 
the  PCN  consultation.  Thus,  based  on 
location  of  the  project,  an  additional 
level  of  review  now  exists  for  these 
types  of  projects.  Furthermore,  the 
Corps  is  now  requiring  additional  PCNs 
in  additional  areas  and  for  additional 
types  of  activities  to  ensure  that  the 

Cntial  NWP  effects  will  be  minimal, 
xample,  the  lowered  threshold 
levels  of  NWP  26.  This  provides  for  an 
additional  level  of  review  for  many 
more  activities.  Any  information 

Provided  through  the  PCN  process  will 
e  used  by  the  district  to  make  its  "may 
affect,"  "not  likely  to  adversely  affect" 
.  or  "no  affect"  determination. 

In  addition  to  the  procedures  listed 
above,  each  NWP  verification  includes 
General  Condition  1 1 ,  which  state^that 
"no  activity  is  authorized  under  any 
NWP  whidi  is  likely  to  jeopardize  the 
continued  existence  of  a  threatened  or 
endangered  species  *  *  *  or  which  is 
likely  to  destroy  or  adversely  modify  the 
critical  habitat  of  such  species."  Also,  to 
avoid  possible  confusion  on  the  part  of 
some  applicants,  Condition  11  has  been 
modified  to  clarify  that  this  NWP  does 
not  authorize  the  taking  of  Federally 
hsted  threatened  or  endangered  species. 
This  should  help  ensure  that  applicants 
do  not  mirtake  the  Corps  permit  as  a 
Federal  authorization  uat  would  allow 
the  taking  of  Federally  listed  threatened 
0(  endangered  species. 

Although  the  Corps  continues  to 
believe  that  these  existing  procedures 
ensure  that  the  Nationwide  Permit 
Program  complies  with  the  ESA,  we  will 
take  the  following  additional  steps  to 
provide  further  assurance.  First, 
Although  not  required,  the  Corps  will 
initiate  programmatic  formal  section  7 
consultation  with  the  FWS  and  NMFS 
as  a  precaution  to  further  ensure  that 
there  is  no  adverse  effect  on  listed 
spedes.  We  intend  that  formal 
consultation  will  be  omcluded  as  soon 
as  possible  but  not  to  exceed  two  yean 
from  the  date  of  issuing  the  revised  and 
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reissued  NWPs.  Second,  the  Corps  will 
direct  the  district  offices,  in  writing,  to 
meet  with  appropriate  local 
representatives  of  the  FWS  and  NMFS 
and  to  establish  or  modify  existing 
procedures  to  ensure  that  the  Corps  has 
the  latest  information  regarding  the 
existence  and  location  of  any  Federally 
listed  threatened  or  endangered  species 
or  their  critical  habitat  in  its  district. 
This  will  ensure  that  districts  have  the 
best  information  available  to  make 
dedsions  regarding  whether  an  activity 
may  afiisct  an  enduigered  species  and 
thus  whether  or  not  to  initiate 
consultation.  The  Corps  districts  can 
also  establish  through  local  procedures, 
regional  conditions  or  other  means  of 
additional  consultation  for  areas  of 
particular  concern  that  a  permitted 
activity  may  afiiact  an  endangered 
species.  The  Corps  believes  that  the 
procedures  that  we  have  in  place  ensure 
proper  coordination  under  section  7  of 
the  ESA,  as  well  as  ensiuing  that 
threatened  and  endangered  species  will 
not  be  jeopardized,  and  that  their 
critical  hfi^itat  will  not  be  destroyed. 
While  we  are  issuing/reissuing  this 
entire  p>ackage  of  NWPs  (except  for 
NWP  26)  for  a  period  of  five  years,  we 
will  be  woridng  over  the  next  twenty- 
four  months  to  collect  data,  monitor  use 
of  these  NWPs.  and  conduct  formal 
consultation  under  sectirai  7  of  the  ESA. 
This  two  year  process  is  intended  to 
provide  us  with  more  detailed 
information  on  the  types  of  activities 
being  authorized,  the  nature  and  extent 
of  wetlands  and  other  waters  being 
afiected  by  the  NWPs,  and  potential 
efiiBcts  to  the  Nation's  Federally  listed 
threatened  and  endangered  species. 
Immediately  following  the  conclusion  of 
this  two  year  process,  we  will  use  the 
results  of  this  data  collection,  analjrsis, 
and  consultation  to  reevaluate  the 
NWPs  being  issued/reissued  today  to 
determine  what  modifications  are 
necessary.  We  will  provide  to  the 
public,  by  notice  in  the  Federal 
Register,  the  resiilts  of  our  data 
collection  and  consultation.  In  addition, 
vfe  will  provide  the  opportimity  for 
public  comment  on  changes  to  the  NWP 
program  that  might  be  necessary  to 
ensure  compliance  with  the  CWA.  ESA 
and  NEPA.  In  the  interim,  vm  would 
welcome  any  conunents  or  information 
that  the  public  mi^t  wish  to  provide 
relevant  to  our  data  collectiop  and 
consultation  process. 

m.  Comments  and  Responses  on .  .^    r  " 
Specific  Nationwide  Permits     ^. j 

I.Aids  to  Navigation:  Ttro       ''' ^ 
commenters  supported  reissuance  of 
this  NWP  and  no  changes  were      ^ 


proposed.  NWP  1  is  reissued  without 
change. 

2.  Structures  in  Artificial  Canals:  No 
changes  to  this  permit  were  proposed  by 
the  Corps.  One  copunenter  suggested 
the  term  "artificial  canal"  be  defined 
and  that  the  definiticm  exclude  historic 
sloughs  or  channels.  Another 
commenter  suggested  that  the  term 
"structiires"  is  too  vague  and  requested 
clarification  on  the  interpretation  of 
"principally  residential  canals," 
whether  this  NWP  authorizes  the 
removal  of  structures,  and  whether  it 
can  be  used  in  place  of  or  in  association 
urith  NWP  13  for  bank  stabilization. 

While  the  term  artificial  canal  could 
be  misinterpreted  by  some  to  include 
channelized  nat\iral  areas,  this  is  clearly 
not  the  Corps  interpretation.  Should  a 
Corps  district  find  that  individuals  are 
using  NWP  2  in  such  areas,  the  district 
would  take  appropriate  action  to  bring 
such  activities  into  compliance  through 
proper  procedures.  In  accordance  with 
33  CFR  322.5(g),  structiu«s  in 

Erevioiisly  aumorized  canals  would 
ave  been  considered  under 
applications  for  the  original  canal  woric 
In  grandfathered  canals  or  in  cases  were 
structiires  may  not  have  been 
considered,  the  DE  may  use 
discretionary  authority  to  evaluate 
structures  if  more  than  minimal  adverse 
effects  are  anticipated.  Artificial  canals 
within  principally  residential 
developments  would  be  used  pmnarily 
for  personal  or  recreational  egress  and 
ingress  rather  than  for  commercial  use. 
The  Corps  procedures,  as  outlined  in 
the  genual  condition  for  historic 
properties,  comply  with  the 

requirements  of  33  CFR  part  325     

appendix  C,  which  implements  36  CFR 
pari  800  and  fully  satisfies  the 
requirements  of  National  Historic 
Preservation  Act  (NHPA).  This 
nationwide  permit  is  not  to  be  used  for 
bank  stabilization  projects;  such  projects 
should  be  reviewed  for  authorization 
under  NWP  13.  In  case(s)  of 
independent  utiUty,  NWP  2  may  be 
used  in  conjunction  with  NWP  13 
provided  individual  or  cumulative 
adverse  effects  are  not  more  than 
minimal.  We  anticipate  that  the  impacts 
resulting  bom  the  removal  of  structures 
in  artifi^al  canals -would  be  similar  to 
the  impacts  derived  from  the  original   . 
installation.  Consequentiy,  removal 
activities  are  authorized  by  this  NWP., 
NWP  2  is  reissued  without  change. 

3.  Maintenance:  The  Corps  proposed 
no  changes  to  this  nationwide  permit. 
One  commenter  recommended  that  the 
NWP  not  allow  restoration  that  clearly 
adversely  affects  fish  and  wildlife. 
Several  commenters  recommended  that 
no  deviation  from  the  original  design  be 


authorized  by  the  permit  since  changes 
could  resuh  in  significant  adverse 
effects,  while  one  commenter  suggested 
eliminating  the  qualification  for  "minor 
deviati<m  in  the  structiue's 
configuration."  Another  commenter 
requested  a  list  of  tyi>es  of  authorized 
activities  and  that  "minor"  be  defined. 
Another  commenter  asked  fo{  inclusion 
of  bridge/culvert  replacement  that 
complies  ^th  flood-proofing  and 
structural  design  standards. 

The  experience  with  NWP  3  has  been 
very  good;  navigable  waters  have  not 
been  obstructed  and  impacts  are  very 
minor.  Furthermore,  in  many  cases,  use 
of  NWP  3  actually  enhances  the  aquatic 
environment  For  example,  replacing  a 
seawall  that  is  damaged  often  results  in 
eliminating  chronic  turbidity  caused  by  . 
erosion.  Because  all  structures  and  fills 
require  maintenance  periodically  and 
because  infrastructure  repair  following 
national  disasters  is  critical  to  the 
public  welfare,  we  believe  this 
nationwide  permit  is  necessary.  We  are 
retaining  the  provision  allowing  "minor 
deviations"  in  order  to  provide  the 
flexibility  necessary  to  keep  pace  with 
construction  technology,  building  codes 
and  public  safety.  Activities  with 
deviations  resulting  in  more  than 
minimal  adverse  efiiects  would  not  be 
authorized  by  this  nationwide  permit, 
nor  would  activities  having  more  than 
minimal  adverse  effects  on  fish  and 
wildlife.  The  qualifications  attached  to 
the  "minor  deviations"  provision  are 
considered  necessary  in  order  to  ensiue 
adverse  effects  are  avoided  and 
minimized  to  the  extent  possible.  This 
NWP  is  not  limited  by  type  of  facility. 
"Minor"  is  not  specifically  defined, 
because  the  variety  of  structures  and 
fills  included  maki9s  defining  the  word 
impracticable.  "Minor"  is  meant  to  refer 
to  a  level  of  project  deviation  which  will 
result  in  a  level  of  adverse 
environmental  effects  associated  with 
the  change  that  are  no  more  than 
minimal.  Bridge  and  culvert 
replacement  in  compUance  with  locel 
requirements  and  design  standards 
would  normally  be  aiiuoiized  imdw  the 
permit  if  they  meet  the  limitations  and 
conditions  of  the  permit. 

One  commenter  requested  that  NWP  3 
authorize  activities  previously 
authorized  by  33  CFR  330.3  and 
equivalent  authorizations  at  the  state 
level  or  constructed  prior  to  the 
excavation  rule.  NWP  3  specifically 
states  in  the  fiAt  sentence  that  33  CFR 
330.3>authorized  activities  are  included. 
Similar  authorizations  imder  state  laws 
can  vary  considerably  and  may  not  be 
consistent  with  NWP  3;  thus  a  blanket 
authorization  is  not  appropriate.  This 
nationwide  pomit  is  tied  to  structures 
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and  fills  only,  and  cannot  be  used  to 
authorize  the  repair,  rehabilitation  or 
replacement  of  excavated  facilities.  The 
term  "structiire"  does  not  include 
unconfined  waterways,  such  as  streams 
and  non-lined  drainage  ditches.  The 
term  does  include  su^  activities  as 
bank  protection  measiires,  ditches  and 
canals  lined  with  man-made  and  placed 
materials. 

Several  commenters  recommended 
that  fills  and  structures  required  by 
special  conditions  in  a  previously 
issued  permit  be  covered.  The  NWP 
does  authorize  maintenance  of  siich 
structures  or  fills  that  were  previously 
authorized.  This  NWP  does  not 
authorize  activities  th4t  were  not 
previously  authorized  by  the  Corps. 

Another  commenter  suggested  that 
ESA  coordination  occur  after 
catastrophic  events  when  new  habitat 
can  be  created  but  then  damaged  by 
repair  activities.  General  Condition  11 
and  ESA  section  7  reqiiire  coordination 
for  endangered  species.  Consideration  of 
improved  habitat  is  made  under  secticm 
7. 

Another  commenter  felt  maintenance/ 
operation  plans  should  be  approved 
before  the  work  is  conducted.  We 
believe  that  this  would  create  an 
unnecessary  burden  on  the  applicant 
and  the  Coq>s  for  authorization  of 
maintenance  and  repair  activities  with 
less  than  mininml  adverse  effects. 

One  commenter  beheved  that  the  two 
year  construction  time  period  should  be 
extended,  while  another  felt  that  two 
years  is  long  enough.  In  our  judgment, 
two  years  has  proven  to  be  a  reasonable 
period  that  does  not  jeopardize 
environmental  protection  due  to 
changing  conditions.  The  permit 
includes  provisions  for  the  DE  to  extend 
the  period  if  warranted. 

Another  commenter  felt  that  this 
NWP  should  not  be  allowed  in 
floodplains.  We  believe  the  floodplain 
capacity  would  not  be  appreciably 
changed  for  structures  or  fill 
maintenance  and  repair  within  the 
limits  of  this  NWP. 

One  commenter  suggested  liiniting 
the  impact  area  and  another  suggested 
the  PCN  procedure  be  applied  to  this 
NWP.  Since  NWP  3  only  authorizes 
structures  and  fills  that  are  existing,  the 
impacts  have  already  occurred. 
Maintaining  them  creates  little  or  no 
added  adverse  effects,  which  ensures 
that  effects  would  be  less  than  minimal. 
Therefore,  we  beheve  neither  of  these 
limitations  should  be  applied.  NWP  3  is 
reissued  without  change. 

4.  Fish  and  Wildlife  Harvesting, 
Enhancement,  and  Attraction  Devices 
and  Activities:  As  part  of  the  proposed 
modification  of  this  permit,  we  were 


clarifying  that  the  permit  does  not 
authorize  the  use  of  covered  oystw  trays 
or  clam  racks.  One  ccMnmenter    "^ 
questioned  whether  the  prohibition  on 
clam  racks  included  "clam  bags"  and 
was  concerned  about  the  scope  of 
"covered  oyster  trays  and  clam  racks." 
This  commenter  was  also  concerned 
about  the  harvesting  of  natiiral  live  rock, 
the  incliision  of  open  water  pens  in  the 
definition  of  "impoimdments  or  semi- 
impoimdments  for  culture  of  motile 
specimens,"  or  qualitative  limitations  to 
define  "small  fi^  attraction  devices"; 
and  whether  bottom  dredging  of  sea 
grass  areas  or  "bottom  tending  gear"  for 
commercial  purposes  were  authorized 
by  this  permit.  One  commenter 
suggested  that  the  permit  should 
specifically  exclude  commercial  scale 
net  pen  culture  in  addition  to  oyster 
trays  and  clam  racks.  Another 
commenter  asserted  that  shellfish  beds 
should  not  be  authorized  under  this 
permit.  This  commenter  also  stated  that 
the  exclusion  of  authorization  of 
covered  racks  and  the  location  of  racks 
in  wetlands  of  sites  that  support  aquatic 
vegetation  was  not  sufficient.  The 
commenter  cited  information  that 
described  changes  in  species  diversity 
associated  with  the  location  of  racks  on 
and  in  intertldal  mudflats.  One 
commenter  stated  that  the  permit 
should  be  modified  to  authorize  the 
releases  of  scallop  and  hard  clam  seed 
into  eelgrass  cover.  One  commenter 
urged  that  small  aquaculture  projects  be 
excluded  from  this  permit,  while 
another  commenter  stated  that  fish 
hatcheries  should  be  specifically 
excluded.  A  few  commenters  suggested 
that  the  installation  of  fish  ladders  be 
included  under  the  {>ermit.  One 
conim«iter  was  concerned  about 
issuance  of  permits  in  areas  that  have 
been  ciistomary  boating  channels. 

Each  of  the  comments  on  this 
nationwide  permit  are  expressions  of 
concern  for  unique  situations  in  specific 
regions  of  the  Nation.  It  is  not  possible 
to  address  all  the  possible  limitations 
and  conditions  that  may  be  appropriate 
at  a  local  or  regional  level.  Nor  can  we 
address  all  the  possible  variations  in    ' 
terminology,  such  as  "clam  bags." 
Therefore,  we  believe  it  is  more  , 
reasonable  and  practicable  for  such 
comments  to  be  addressed  through 
regional  conditions  and  the  provisions 
for  discretionary  authority  at  the 
division  and  district  levels.  Corps 
districts  have  the  authority,  working 
with  the  divisions,  to  restrict  use  of  this 
NWP  in  high  value  areas,  such  as 
particularly  vulnerable  seagrass  beds,  if 
they  deem  such  restrictions  to  be 
necQpsary.  The  one  change  proposed  by 


the  Corps  was  not  objected  to  and 
received  aome  comments  of  support. 
Therefore,  that  change  has  been  made  to 
the  permit  in  its  reissuance. 

Another  commenter  suggested  that 
the  permit  be  modified  to  include  "sites 
where  submerged  aquatic  vegetation 
may  not  be  present  in  a  given  year." 

Although  we  believe  mat  the  NWP 
languagedncludes  such  sites  in  the 
terminology"*  *  *  or  sites  that  support 
submerged  aquatic  vegetation  •  •  •" 
(i.e.,  a  site  may  not  have  submerged 
aquatic  vegetation  present,  but  could 
support  such  vegetation),  we  have 
clarified  this  in  the  NWP.  NWP  4  is 
reissued  with  the  proposed  changes  and 
the  clarification  stated  above. 

5.  Scientific  Measurement  Devices: 
The  Corps  proposed  no  changes  to  this 
NWP.  A  few  commenters  were 
concerned  that  the  structures  permitted 
by  this  NWP  coiild  preclude  or 
substantially  obstruct  movement  of 
aquatic  organisms  including  migratory 
fish.  One  commenter  was  concerned 
that  this  NWP  does  not  provide  any 
limit  on  the  size  or  use  of  the  structures 
authorized  and  suggested  that  a 
maximum  size  be  included  (e.g.,  1000 
square  feet).  This  commenter  also 
recommended  that  the  NWP  be 
conditioned  that  the  structure  be  used 
exclusively  for  purposes  associated  with 
scientific  measurement  to  preclude 
anyone  from  using  this  NWP  to 
circumvent  the  permit  process.  One 
commenter  recommended  that  the  25 
cubic  yard  threshold  be  maintained  but 
to  eliminate  the  PCN  requirement. 

We  believe  the  concern  for  impeding 
the  passage  of  fish  or  shellfish  is 
addressed  by  General  Condition  4.  Due 
to  the  varying  structures  involved  in 
scientific  measuring  devices,  imposing  a 
size  limitation  would  be  difficiUt  and 
imwarranted.  A  condition  will  be  added 
stating  that  any  structure  authcwized  by 
this  NWP  must  be  exclusively  used  for 
purposes  associated  with  scientific 
measurements.  We  have  also  modified 
the  PCN  requirement  so  that  applicants 
will  need  to  notify  only  the  Corps.  NWP 
5  is  reissued  with  the  modifications 
described  above. 

6.  Survey  Activities:  The  Corps- 
proposed  changes  to  this  nationwide 
included  allowing  discharges  associated 
with  the  placement  of  structures 
necessary  to  complete  a  survey  for 
historic  resources  and  soil  svirveys.  Most 
conunentera  supported  the  proposed 
changes.  A  few  commenters  requested 
that  the  placement  of  survey  markers 
such  as  benchmarks  and  monuments  be 
authorized  imder  this  NWP.  One 
commenter  feh  that  mechanical  clearing 
of  survey  lines  should  be  included,  but 
limited  to  8  to  10  foot  widths.  A  few 
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commenten  requested  that  limited 
dischflirges  and  structures  necessary  for 
the  recovery  of  artifacts  and  information 
be  included  in  the  NWP  rather  than 
excluded  as  proposed.  Many 
commenters  asked  for  the  exclusion  of 
seismic  exploratory  operations 
involving  Uie  use  of  explosives,  such  as 
"3-D"  operations,  due  to  the  extensive 
scope  and  environmental  impacts  of 
suck  activities.  It  was  proposed  that  the 
term  "core  sampling"  be  changed  to 
"soil,  rock  and  sediment  sampling"  and 
changing  "exploratory-type  bore  holes" 
to  "exploratory-type  holes"  because 
while  most  sampling  of  rock  inay  be  by 
coring,  much  of  the  soil  sampling  is  by 
other  methods  (i.e.,  augering,  hand 
shovel,  backhoe,  etc).  Other  commenters 
asked  that  the  permit  language 
specifically  indicate  that  no  permanent 
struct\ires  are  authorized,  all  fills  be 
removed  and  that  the  area  be  restored  to 
its  original  state. 

Hie  placement  of  survey  maricras 
such  as  benchmarks  and  monuments  is 
authorized  imder  NWP  18  within 
limitations.  Activities  necessary  for  the 
recovery  of  artifacts  and  information  are 
not  authorized  by  this  NWP  which  is 
intended  for  authorization  of  survey 
activities  only  to  ensure  the  minimal 
adverse  effects  limitation  is  not 
exceeded.  Operations  involving  the  use 
of  explosives  such  aff  3-D  operations 
with  blast  shock  during  seismic  tests,  or 
mechanical  landclearing  activities,  have 
not  been  categorically  excluded.  These 
activities  are  either  imique  to,  or  differ 
between,  geographical  regions  of  the 
Nation:  therefore,  regional  conditions 
are  the  best  way  to  address  concerns 
about  minimizing  the  effects  of  3-D 
seismic  surveying.  Corps  districts  will 
be  directed  to  coordinate  with  any 
Federal,  state,  or  tribal  authority 
expressing  a  concern  about  3-D  seismic 
surveying  for  the  purpose  of  developing 
regional  conditions  to  address  those 
concerns,  as  appropriate.  Of  course,  use 
of  towed  explodve,  pneumatic  or 
seismib  devices  that  do  not  involve 
construction,  excavation  or  other  work 
in  sediments  do  not  require  any  permit 
from  the  Corps.  We  have  conditioned 
this  NWP  to  clarify  that  it  does  not 
authorize  any  permanent  structures  or 
fills.  The  current  wording  of  the  NWP 
does  include,  but  is  not  limited  to,  the 
use  of  aiigers,  shovels,  backhoes,  and 
other  small  equipment,  as  well  as  core 
drills.  NWP  6  is  reissued  with  the 
propKised  changes  and  the  clarification 
stated  above. 

7.  Outfall  Structures:  The  Corps 
proposed  no  changes  to  this  NWP.  A 
nuinber  of  commenters  objected  to  re- 
authorization of  this  NWP  or  stated  that 
worii  in  Udal  vretlands  or  areas       '.  •.;^* 


supporting  anadrmnous  fishes  should  be 
excluded.  Commenters  stated  that 
outfalls  have  caused  the  loss  of 
wetlands  and  may  trap  or  entrain  fish. 
Several  commenters  stated  that  the 
NWP  should  contain  a  requirement  to 
include  measures  in  the  design  to 
prevent  such  fish  loss.  One  comment 
indicated  that  work  in  areas  that  may  be 
contaminated  should  be  excluded. 
Another  stated  that  activities  authorized 
by  this  NWP  have  significant  adverse 
environmental  efCscts. 

Regional  conditioning  of  the 
nationwide  permit  and  the  provisions 
for  discretionary  authority  at  the 
division  and  district  levels  will  provide 
tools  necessary  to  protect  fish,  wetlands, 
and  water  quality,  and  to  address  any 
other  environmental  effiscts  that 
potentially  are  more  than  minimal. 

One  commenter  requested  elimination 
of  the  notification  requirement  when  the 
construction  of  the  outfall  reqiiires  less 
than  25  cubic  yards.  Several 
commenters  called  for  retaining  the 
notification  requirement. 

The  notification  requirement  will  be 
retained  to  allow  review  of  proposed 
projects  for  greater  than  minimal 
adverse  environmental  effects  and 
impacts  to  navigation. 

Several  commenters  stated  that  this 
permit  violates  section  404(e)  of  the 
Clean  Water  Act  because  the  discharge 
structures  may  not  be  similar  in  size  or 
in  the  material  discharged.  One 
comments  called  for  authorizing  all 
intake  structures  imder  this  NWP. 

The  activities  authorized  by  this  NWP 
are  similar  because  they  are  similar  in 
scope  and  purpose  and  are  reviewed 
and  approved  pursuant  to  the  National 
PoUutant  Discharge  Elimination  System 
(NPDES)  under  section  402  of  the  Clean 
Water  Act  The  relationship  of  these 
projects  to  section  402  assists  the  Corps 
in  floriving  at  a  minimal  adverse  effects 
determination.  The  inclusion  of  all 
intake  structures  imder  the  NWP  would 
make  such  a  determination  not  possible. 
NWP  7  is  reissued  without  change. 

8.  Oil  and  Gas  Structures:  The  Corps 
proposed  minor  changes  to  this 
nationwide  permit  to  clarify  that  Corps 
review  for  taking  discretionary  authorify 
is  limited  to  the  effiects  on  navigation 
and  national  security.  One  commenter 
was  concerned  that  work  could  occur  in 
environmentally  sensitive  areas. 
Another  commenter  suggested  that 
pipelines  be  excluded  from  use  of  this 
NWP.  A  few  commenters  believed  that 
this  NWP  should  not  be  reissued 
because  of  potential  impacts  assodated 
with  oil  and  gas  exploration  and  that 
this  NWP  does  not  meet  the  "similar  in 
nature"  or  "minimum  effects"  threshold 
of  section  404(e)  of  the  Qean  Water  Act 


One  commenter  recaknmended  that  a 
PCN  be  required  far  this  NWP.  A  few 
commenters  believed  that  individual 
state  401  water  quality  certification 
shoidd  be  reouired  for  these  activities. 
The  Corps  believes  this  NWP  is  very 
restrictive.  The  onfy  structures  that  can 
be  authorized  under  this  NWP  are  those 
within  areas  leased  by  the  Department 
of  the  Interior,  Minerals  Management 
Service.  The  general  environmental 
concerns  are  addressed  in  the  required 
NEPA  documentation  the  Service  must 
prepare  prior  to  issuing  a  lease.  Further, 
the  Corps  involvement  is  only  to  review 
impacts  on  navigation  and  national 
security  as  stated  in  33  CFR  322.5(f). 
NWP  8  is  reissued  with  the  proposed 
clarifications. 

9.  Structures  in  Fleeting  and 
Anchorage  Areas:  The  Corps  proposed 
no  changes  to  this  NWP.  Chie 
commenter  requested  clarification  of  the 
term  "structures"  and  the  definition  of 
"fleeting  and  anchorage  areas,"  and 
expressed  concern  for  secondary 
impacts  of  vessel  discharges,  and 
impacts  fit>m  shading  submerged 
aquatic  vegetation  by  the  structiires. 

The  NWP  is  specific  to  the  purpose  of 
moorage  of  vessels,  thus  structures  will 
be  small  compared  to  the  vessels. 
Fleeting  and  anchorage  areas  are 
determined  by  the  U.S.  Coast  Guard  and 
indicated  on  navigation  charts.  They  are 
for  concentrating  vessels  in  an  area  that 
minimizes  navigation  impacts  to  other 
vessels  while  the  former  vessels  wait  for 
unloading  cargo,  etc.  Shading  impacts 
are  not  expected  as  these  areas  are 
usually  in  deep  water  and  the  structures 
and  buoys  seldom  produce  measurable 
shading.  NWP  9  is  reissued  without 
change. 

10.  Mooring  Buoys:  The  Corps  did  not 
propose  changes  to  this  NWP.  One 
commenter  expressed  concerns  about 
the  limitations  or  specifications  on  the 
size  or  number  of  mooring  buoys,  and 
the  environmental  restrictions  on 
location. 

Comments  regarding  specific  areas 
that  should  be  excluded  or  other  special 
restrictions  that  are  needed  to  protect 
special  areas  such  as  shellfish  beds  or 
submerged  aquatic  vegetation  should  be 
dealt  with  by  contacting  the  appropriate 
district  and  requesting  the  addition  of 
regional  conditions.  Based  on  our 
experience,  we  do  not  anticipate  that 
the  mooring  buoys  and  anchorage 
systems  will  have  more  than  minimal 
adverse  effects,  either  individually  or 
cumulatively.  NWP  10  is  reissued 
without  change. 

11.  Temporary  Recreational 
Structures:  The  Corps  proposed  no 
changes  to  this  NWP.  A  few  commenters 
were  concerned  that  the  NWP  may 
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cause  removal  of  riparian  vegetation  and 
aher  the  neaiby  share  aquatic 
environment,  and  that  the  Corps  should 
define  "temporary,"  "small  floating 
doc±s"  and  "seasonal".  A  ccanmenter 
requested  that  the  NWP  be  expanded  for 
certain  commercial  activities  other  than 
jet  aid,  parasailing,  and  similar  rentals, 
provided  the  activity  is  of  temporary 
duration. 

We  disagree  with  the  approach  of 
attempting  to  define  national  time 
limitations  on  tempcxary  or  seasooal 
structures  because  of  the  seasonal 
variations  fw  difiereot  recreational 
activities  from  region  to  region.  Regional 
cmditians  can  be  developed  for  the 
NWP  and/or  the  District  Engineer  may 
use  discretionary  authority,  on  a  case- 
by-case  basis,  if  duration,  structure  size, 
or  location  require  such  action.  l.imiHng 
the  NWP  to  discrete  events  would 
peetly  reduce  its  utility.  This 
nationwide  permit  was  proposed  to 
authorize  temporary  recreetiooal 
structures  which  overall  would  have 
only  minimal  adverse  effects.  Given 
this,  and  the  discretionary  authority 
provisions,  the  Corps  believes  that  the 
NWP  adequately  balances  the  need  for 
temporary  recreational  structures  in 
waters  of  the  United  States,  while 
protecting  riparian  and  aquatic 
resources.  NWP  11  is  reissued  without 
change. 

12.  Utility  Line  Backfill  and  Bedding: 
The  Corps  proposed  rewording  of  this 
NWP  to  include  discharge  of  dredged 
material  from  the  trench  excavation,  and 
requested  comments  establishing 
limitations  for  special  aquatic  sites.  A 
large  mmiber  of  comments  addressed 
NWP  12.  Based  on  the  comments  we 
received  and  the  Ccops  internal 
evaluation  of  the  implementation  of 
NWP  12,  we  have  made  substantial 
changes  to  this  permit.  We  have  added 
a  PCN  review  tot  four  situations:  for  any 
activity  that  would  bo  authorized  under 
NWP  12  that  involves  more  than  500 
linear  feet  in  waters  of  the  United 
States;  for  any  project  that  involves 
mechanized  landdearing  of  forested 
areas;  for  any  utility  line  that  is  placed 
parallel  to  a  water  of  the  United  States; 
and  for  any  activity  involving 
authorization  imder  section  10  of  the 
Rivers  and  Harbors  Act  of  1899.  We 
believe  that  these  increased  Limitations 
will  ensure  that  no  more  than  minimal 
adverse  efiiscts  to  the  aquatic 
raivironment  will  occur. 

The  comments  were  closely  split 
between  supporting  issxiance  without 
changes  and  supporting  issuance  with 
limitations.  Several  commenters  were 
opposed  to  reissuance  based  on 
environmental  impacts.  Many 
commenters,  requesting  limitatinnff. 


made  suggestions  on  those  limits:  200 
linear  feet.  1.000  linear  feet  in  forested 
wetlttids.  6  inch  diameter  utility  line, 
0.33  and  0.5  of  an  acre.  Some 
commenters  suggested  PCN  procedures 
above  particular  limits:  6  inoi  diameter 
line,  0.5  of  an  acre.  The  allowed 
duration  of  side  casting  also  received 
suggasticHis:  no  side  casting,  14  dm.  30 
days.  Work  with  a  mmrimiim  widtn  of 
30  feet  was  suggested  by  two 
commenters. 

The  variadon  In  wetland  values 
across  the  nation  dictates  that  a 
limitation,  or  threahold  for  PCN,  not 
overly  restrict  use  of  the  NWP  or 
unnecessarily  add  administrative 
burden  to  any  large  geographic  area. 
Potential  impacts  wUl  vary  with  the 
constructicHi  methods.  The  acreage 
limitation  presents  the  possibility  that   ' 
high  value  wetlands  could  suffer  more 
adverse  effect  at  less  acreage  than  the 
limiUtion/PCN  threshold/but  low  value 
or  easily  recovering  wetlands  would 
require  imnecessary  added 
administrative  procedure  when 
exceeding  an  acreage  limitation/ 
threshold.  An  acreage  limit  of  0.33  acres 
%vould  allow  a  nearly  2>/i  mile  long 
utility  line  trench  that  was  one  foot 
wide.  This  could  be  a  minlTTml  impact 
in  some  areas,  but  may  require  an 
individual  permit  in  other  geographic 
areas  and/or  wetland  types  or  values. 

Based  on  careful  review  of  all  the 
comments,  we  have  determined  that 
certain  limitations  should  be  established 
and  that  certain  activities  will  require  a 
Corps-only  PCN.  We  have  added  section 
10  to  this  permit  to  allow  districts  to 
authorize  projects  that  cross  navigable 
waten.  To  ensure  the  navigable  capacity 
of  such  waten  will  not  be  adversely 
afiected.  we  have  also  established  a  PCN 
for  any  authorization  that  involves  work 
in  section  10  watere.  We  have  also 
explicitly  stated  that  mechanized    '  * 
landdearing,  including  landdearing  of 
forested  wetlands,  for  overhead  utiUty 
lines  may  be  authorized  under  NWP  12. 
To  ensure  that  only  minimal  adverse 
effects  will  occur,  we  have  established 
a  PCN  requirement  for  any  utility  line 
that  will  require  landdearing  of  forested 
wetlands.  We  have  also  induded  the 
requirement  for  a  PCN  whenever  a 
utility  line  is  placed  parallel  to  a  stream 
bed.  Finally,  in  order  to  ensure  that  only 
minimal  adverse  efiiects  will  occur,  we 
have  established  a  PCN  requirement  for 
any  use  of  NWP  12  that  exceeds  500 
linear  feet  in  waters  of  the  United 
States. 

Several  commentera  recommended 
that  stream  crossings  be  allowed  only  if 
perpendicular  to  the  stream.  One 
commenter  suggested  that  bank 
stabilization  must  occur  by  segments 


rather  than  at  the  completion  of  the 
entire  prefect  Another  stated  that  laying 
utility  lines  an  bottoons  of  streams 
should  be  discouraged.  Several 
recommended  that  alternative  routes  be 
examined  more  thoroughly.  We  have 
added  several  PCN  requirements, 
induding  one  for  situations  where  a 
utility  line  is  proposed  to  be  placed 
parallel  to  a  stream  bed.  Generally, 
-  utility  lines  are  placed  perpendicular  to 
a  stream  and  we  are,  with  this  notice, 
directing  the  Corps  districts  to  critically 
evaluate  any  projects  that  may  be 
proposed  to  be  placed  parallel  to  a  water 
of  the  United  States.  Moreover,  we 
believe  that  it  should  be  an  exceptional 
case  where  a  district  authorizes  a  utility 
line  within,  or  within  wetlands  parallel 
to.  a  stream  bed  for  more  than  100  feet 
With  the  added  PCN  review,  by  the 
Corps,  for  any  project  that  should  be 
subject  to  a  generalized  alternative 
analysis  (i.e.,  more  than  simply 
adjusting  the  alignment  slightly  to 
ensure  minimal  adverse  e^cts),  the 
district  will  use  its  discretionary 
authority  to  require  an  IP. 

Several  commenters  believe  that  this 
permit  should  not  be  used  in 
OHnbination  with  other  permits  (see 
additional  discussion  on  stacking 
permits).  This  restriction  would  be  too 
limiting  for  many  projects  that  have 
minimal  adverse  effects  for  the  entire 
project  induding  utility  lines.  At  times, 
utility  lines  are  considered  "single  and 
complete  projects"  as  they  support 
existing  developments  but  will  also 
support  other  future  development.  We 
have  added  a  PCN  for  any  stacking  of 
NWP  12  with  any  other  NWP. 

Several  commentera  appeared  to  be 
confused  with  the  word  "subaqueous". 
Two  commentera  suggested  slightly 
different  wordings  and  deleting 
"subaqueous".  The  term  subaqueous 
referred  to  below  the  surface  of  the 
ground  (wetland)  or  water  surface;  a  line 
laid  on  the  siirface  does  not  require  a 
section  404  pomit  but  any  mechanized 
landdearing  to  lay  such  a  line  would. 
We  have  dropped  "subaqueous"  as  we 
feel  the  reference  is  not  needed  and 
confusing.  One  commenter  desired 
authorizing  maintenance  of 
landdearing.  Moet  maintenance  consists 
of  cutting  the  wetland  vegetation  above 
the  soil,  which  is  not  regulated  under 
section  404  when  the  soil  is  not 
disturbed.  If  maintenance  of  a  utility 
line  corridor  involves  landdearing  as 
defined  in  33  CFR  323.2(d)(1),  it  would 
require  additional  authorizaticm. 

One  commenter  was  confused  about 
the  "single  and  complete  project" 
reqiiirement  for  an  NWP  combined  with 
an  individual  permit  in  relation  to  the 
required  section  10  permit  bx  utility 
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lines  crossing  navigable  waters.  The 
NWP  authorization  covers  the 
excavation  and  backfill  portion  in 
conjiinction  with  the  remaining  single 
and  complete  portion  of  the  line  that 
continues  beyond  the  navigable  water, 
usually  in  wetlands.  "Single  and  . 
complete"  for  a  linear  project  under  the 
NWPs  is  defined  at  33  CFR  330.2(i); 
briefly,  a  linear  project  is  single  and 
complete  at  each  widely  separate  water 
crossing.  Also,  the  navigable  water 
portion  of  the  structure  (utility  line) 
required  a  permit  under  section  10 
because  it  was  not  included  in  hfWP  12 
authorization.  Although  we  have  added 
section  10  to  NWP  12,  the  single  and 
complete  provision  for  linear  projects 
remains  in  effect. 

In  the  past,  NWP  12  has  not  included 
Section  10  authorization,  which  has 
added  an  individual  p>ermit  procedure 
(usually  a  Letter  of  Permission)  to  the 
authorization  of  a  utility  line  in 
navigable  waters.  The  Corps  has 
decided  to  add  section  10  authorization 
to  minimize  the  administrative 
procedures  and  decrease  the  time 
needed  for  authorization.  However,  we 
are  requiring  a  PCN  for  review  of 
navigation  impacts  and  requiring 
procedures  for  notifying  the  National 
Oceanic  Atmospheric  Administration 
for  charting  the  utility  line  to  protect 
navigation. 

A  few  commenters  were  confused  by 
the  term  "parallels  a  water,"  The  Corps 
had  suggested,  in  the  proposal,  that  care 
should  be  taken  during  the  placement  of 
a  utility  line  parallel  to  a  waterbody.  We 
are  concerned  with  the  potential 
adverse  effects  associated  with  the 
placement  of  a  utility  line  parallel  to  a 
waterbody  and,  therefore,  have  modified 
and  clarified  this  language.  We  have 
removed  the  proposed  language  and 
have  added  a  PC^  requirement  for  the 
placement  of  a  utility  line  within  a 
water  of  the  United  States  parallel  to  a 
stream  and  have  clarified  that  "parallel 
to  a  stream"  means  installation  of  a 
utility  line  lengthwise  to  the  bed  of  the 
stream.  Furthermore,  we  have  added  a 
PCN  requirement  for  proposed  projects 
that  would  involve  pUcing  utility  lines 
along  stream  beds  (see  discussion 
above).  Two  commenters  suggested 
clarifying  whether  the  NWP  included 
discharges  for  access  roads  and 
foundations  for  structures  supporting 
overhead  transmission  lines.  Structiual 
fills  for  overhead  utility  line  supports 
are  often  permitted  by  NWP  25.  Access 
roads  could  be  authorized  by  NWP  14 
or  26  in  some  cases.  The  Corps  has 
clarified  that  mechanized  landclearing 
is  authorized  for  overhead  utility  lines 
as  long  as  the  width  is  kept  to  the 
minimum  necessary.  Furdiermore,  as 


discussed  above,  we  have  added  a 
Corps-only  PCN  for  landclearing 
forested  areas.  Access  roads  and 
foundations  for  overhead  lines  are  not 
authorized.  NWP  12  is  reissued  with 
modifications  as  discussed  above. 

13.  Bank  Stabilization:  The  Corps 
proposed  no  changes  to  this  NWP.  Two 
commenters  wanted  to  keep  the  current 
language  of  the  nationwide  permit  with 
no  changes,  while  another  expressed 
general  support.  Several  commenters 
objected  to  limitations  on  length  of 
project  area  or  quantities  of  fill, 
particularly  for  flood  control  structures. 
A  few  commenters  stated  that  the 
limitation  of  one  cubic  yard  of  fill  per 
linear  foot  should  not  include  any 
earthen  backfill  to  return  the  bank  to  a 
former  footprint,  and  that  the  limitation 
should  apply  only  to  fills  that  encroach 
into  the  pre-existing  waterway.  Their 
reasoning  is  that  this  would  allow 
reconstruction  of  failed  levees  and  road 
embankments  and  would  not  result  in  a 
loss  of  wetlands  or  jurisdiction  relative 
to  the  pre-failure  condition,  lliese 
commenters  also  note  that  the 
prohibition  of  any  fill  in  any  special 
aquatic  site  is  a  restriction  that  unduly 
constrains  projects  and  often  renders 
this  NWP  inapplicable.  They 
recommend  that  impacts  to  special 
aquatic  sites  of  up  to  0.1  acres  be 
allowed  without  notification,  and  that 
greater  acreage  be  allowed  with 
notification.  These  commenters  further 
recommend  that  use  of  biotechnological 
slope  protection  or  other  methods 
relying  on  vegetative  stabilization  be 
allowed  greater  PCN  thresholds  to 
encourage  such  usage. 

We  believe  expansion  of  the  scope  of 
this  NWP  would  result  in  a  potential  for 
more  than  minimal  adverse  effects.  The 
permit  is  designed  specifically  for  the 
protection  of  existing  bank  lines  at  the 
time  of  protection  and  does  not 
authorize  filling  to  restore  the  original 
bank  line  or  any  other  intermediate 
alignment  of  the  bank.  Adjustment  in 
the  alignment  of  the  bank  is  allowed 
only  for  reasonable  and  practical  design 
and  construction  .considerations  within 
the  limitations  of  NWP  13. 

Two  commenters  recommended 
removing  the  special  aquatic  site 
restriction  for  ephemeral  watercourses 
when  there  is  no  flow  under  the  premise 
that  such  areas  are  defined  as  wetlands 
imder  a  broad  definition.  These 
commenters  also  recommend  that  the 
nationwide  permit  recognize  thait  there 
is  likely  to  be  a  construction  zone  30 
fiset  or  greater  along  the  bank  within 
jurisdictional  areas  where  project 
impacts  will  be  incurred  for  installation 
of  bank  protection. 


We  disagree  that  wetlands  in 
ephemeral  systems  are  necessarily  of 
lesser  value  than  other  waters  simply 
because  they  do  not  contain  water  at  all 
times  of  the  year.  Therefore,  removal  of 
special  aquatic  site  restrictions  is  not 
warranted.  We  do  recognize  that  certain 
bank  stabilization  projects  necessitate 
keying  in  the  toe  of  the  slope  to  ensure 
adequate  protection,  and  that  such  work 
requires  a  construction  footprint  that 
will  impact  additional  areas  beyond  the 
waters  of  the  United  States.  If  any  such 
adverse  effects  are  likely  to  be  more 
than  minimal  for  a  particular 
waterbody,  the  Corps  will  add  regional 
conditions  to  ensure  that  only  minimal 
adverse  effects  will  occur. 

One  commenter  stated  that 
notification  is  an  unnecessary  level  of 
Federal  review,  and  that  it  usurps  the 
states'  authority  to  assess  site-specific 
impacts  to  water  quality  under  section 
401. 

This  is  not  an  expansicm  of  authority 
because  notification  has  been  a 
condition  of  this  nationwide  permit 
since  its  last  re-authorization  in  January 
1991.  Likewise,  it  does  not  usurp  the 
authorities  of  the  states  pursuant  to 
section  401  of  the  Clean  Water  Act  A 
state  may  condition  its  401  water 
quality  certification  for  this  NWP  so  that 
it  will  review  projects  over  500  feet  in 
length,  and  issue  or  deny  site-specific 
section  401  certification. 

Many  commenters  were  opposed  to 
the  reissuance  of  this  nationwide  permit 
because  they  perceived  it  to  be  used  in 
ways  inappropriate  to  its  intended  use, 
such  as  a  preciusor  to  channelization  of 
watercourses.  Specifically  ^  they 
^iggested  that  permittees  might  use  this 
nationwide  permit  to  construct  flood 
control  vrazis,  and  how  riprapping 
affects  existing  hydrology  with  adverse 
effects  on  habitat  and  adjoining 
properties.  Several  commenters  stated 
that  this  nati(mwide  pwmit  shoiild 
specifically  exclude  channelization, 
noting  that  bank  stabilization  projects  , 
can  adversely  affact  habitats  adjacent  to 
jiurisdictional  waters  that  may  support 
plant  or  animal  populations  that  are 
equally  limited.  We  agree  that 
channelization  is  an  inappropriate  use 
of  this  nationwide  permit  It  is  the 
responsibility  of  each  district  to 
determine  whether  a  particular  project 
is  contributing  to  greater  than  minimal 
cumulative  adverse  effects,  and  to 
exercise  discreticmary  authority  if  they 
believe  such  effects  are  occurring. 

Several  commenters  noted  that  this 
nationwide  permit  should  be  used 
selectively  on  a  regional  or  watershed 
basis  to  prevent  cumulative  adverse 
efiiects  in  soisitive  habitats.  Others 
stated  that  this  nationwide  permit  needs 
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better  monitoring  and  compensatory 
mitigation,  or  should  always  require 
compensatory  mitigation.  One 
commenter  stated  that  this  nationwide 
permit  should  not  be  used  in 
conjunction  with  any  other  nationwide 
permit. 

We  believe  the  provisions  for  regional 
conditioning  and  asserting  discretionary 
authority  will  ensiire  that  greater  than 
minimal  adverse  efiects  do  not  occur. 
Mitigation  is  being  required  where 
appropriate  to  achieve  minimal  adverse 
effects,  but  we  do  not  believe  that  all 
bank  stabilization  projects  require 
mitigation  because  many  projects  have 
minimal  effects,  in  fact  often  positive 
effects,  on  aquatic  resources  without 
mitigation.  For  example,  riprap  on  an 
eroding  barren  bank  will  typically 
increase  habitat  diversity  and  reduce 
turbidity  in  downstream  waters. 

One  commenter  stated  that  because 
erosion  has  occurred  after  some  projects 
permitted  under  this  nationwide  permit 
were  constructed,  the  Corps  should  not- 
reissue  it  unless  it  can  demonstrate  that 
such  projects  %vill  perform  as  expected. 
Another  commenter  noted  how  some 
projects  of  inadequate  design  integrity 
would  eventxially  wash  downstream 
with  potentially  adverse  effects  on  water 
quality,  aquatic  habitat,  public  safety, 
and  aesthetics. 

The  Corps  evaliiates  projects  to 
determine  if  they  are  in  compliance 
with  Clean  Water  Act  requirements, 
including  whether  the  project  will  only 
result  in  minimal  adverse  effects  for 
NWPs,  and  to  ensure  that  they  are  not 
contrary  to  puBUc  health  or  safety.  We 
believe  that  the  bank  stabilization 
methods  employed  are  generally  '>• 

effective  even  in  cases  where  there  is  no 
reporting  to  the  Corps.  Although  a 
washout  of  shore  protection  could 
occult,  such  imusual  flows  would  also 
wash  out  unprotected  shorelines  and 
structures  or  natural  features  such  as 
trees,  rocks,  and  the  like,  all  of  which 
weuld  wash  downstream. 

One  commenter  questioned  whether 
this  nationwide  permit  could  be  used  in 
lieu  of  NWP  2  for  stabilization  projects 
in  artificial  canals.  Another  commenter 
recommended  that  this  nationwide 
permit  should  be  used  only  on  artificial 
canals. 

NWP  13  can  be  used  in  lieu  of  NWP 
2  where  appropriate.  However, 
restricting  its  use  only  to  artificial 
canals  would  imduly  restrict  its  utility. 

Several  commenters  recommended 
retaining  the  notification  requirements, 
particularly  for  those  projects  in  excess 
of  500  linear  feet.  Several  commenters 
called  for  lowering  the  PCN  threshold  to 
100.  200  or  300  fiaet  to  more 
appropriately  address  cimiulative 


impacts.  QBe  commenter  suggested  that 
the  cubic  yotiage  limit  for  notification 
be  100,000  cubic  yards.  Several 
commenters  stated  that  the  nationwide 
permit  should  specifically  mention  the 
types  of  bank  stabilization  alloWed,  with 
an  emphasis  on  methods  that  did  not 
include  landscaping.  Many  others 
recommended  excluding  certain 
materials  such  as  gravel,  asphalt,  tires, 
automobiles,  building  rubble,  poured 
concrete,  driven  sheet  piles,  and 
structural  Umber  bulkheads.  Two 
commenters  stated  that  projects 
authorized  under  this  nationwide 
permit  should  not  include  seawalls  or 
bulkheads  on  open  or  natural  shorelines 
and  should  not  allow  backfilling  for  the 
purpose  of  creating  fast  land  or 
reclamation.  Three  commenters  stated 
that  use  of  concrete  rubble  should  only 
be  used  if  it  meets  acceptable  riprap 
standards  for  size  and  density,  is  fiee  of 
contaminants,  is  faced  with  acceptable 
rock  riprap,  and  has  all  rebar  cut  fiush 
with  the  surfiK». 

We  believe  the  terms  and  conditions 
that  prohibit  discharges  in  s{>ecial 
aquatic  sites  (including  wetlands) 
prohibit  the  use  of  unsuitable  and  toxic 
materials,  limit  the  shore  stabilization  to 
1  cubic  yard  per  linear  foot,  and  require 
that  the  proposed  stabilization  be  the 
minimum  necessary,  are  sufficient  to 
alleviate  these  concerns.  In  some  cases 
where  the  adverse  effects  could  be  more 
than  minimal  (i.e.,  discharges  on  more 
than  500  feet  of  shoreline,  and/or  greater 
than  one  cubic  yard  per  linear  foot  of 
shoreline)  notification  to  the  DE  is 
required.  Also,  where  potentially  high 
value  aquatic  resources  may  be 
impacted  v«dth  less  than  500  feet  of  bank 
protection,  the  Corps  division  can 
regionally  condition  NWP  13.  The 
intent  is  to  accommodate  a  wide  range 
of  users,  techniques  and  materials  with 
minimal  time  delay  and  maximum 
protection  of  valxiable  wetland 
resources.  NWP  13  is  reissued  without 
change. 

14.  Road  Crossing:  The  Corps 
proposed  no  changes  to  this  NWP.  Many 
commenters  suggested  that  this  NWP 
should  not  be  reissued  or  should  be 
modified  for  a  number  of  reasons 
including  the  following:  it  should  not  be 
used  for  large  road  projects  with 
multiple  wetland  crossings;  the  breadth 
of  the  road  crossings  are  not 
constrained;  the  acreage  allowance 
should  be  reduced;  and  this  NWP  is 
most  frequently  stacked  with  other 
NWPs,  causing  adverse  efiiects  to  exceed 
minimal.  A  few  commenters 
recommended  that  a  maximum  acreage 
impact  limit  be  applied  to  large  road 
projects  with  multiple  crossings  of 
waters  of  the  United  States  (including 


wetlands  and  other  special  aquatic 
sites). 

The  Corps  regulatory  policy  regarding 
linear  projects  and  what  constitutes  a 
single  and  complete  crossing  is  well 
established  (RCL  88-6).  Individual 
channels  in  a  braided  stream  or 
individual  arms  of  a  large,  irregularly- 
shaped  wetland  or  lake,  etc.,  are  not 
separate  waterbodies.  For  linear 
projects,  the  single  and  complete  project 
reqmrement  for  individual  NWPs  will 
be  applied  to  a  waterbody  at  a  single 
location.  That  is.  each  waterbody 
impacted  by  a  roadway  will  be 
considered  a  single  and  complete 
crossing  at  that  location.  Where  a 
roadway  intersects  a  single  waterbody 
such  as  a  meandering  river  at  separate 
but  distinct  locations,  each  crossing  is 
considered  a  single  and  complete 
crossing.  The  purpose  of  the  "single  and 
complete"  language  is  to  preclude 
situations  where  one  project  will 
repeatedly  crisscross  one  waterbody 
when  such  multiple  crossings  can  be 
practicably  avoided. 

Several  commenters  expressed 
support  for  this  NWP  as  proposed. 
Others  indicated  that  there  should  be  no 
limits  on  the  length  or  area  of  a  crossing. 
Two  commenters  suggested  that  the 
NWP  26, 1  to  10  acre  provision  be 
incorporated  and  that  acreage  be  the 
only  controlling  limit.  Two  other 
commenters  recommended  the  length  be 
increased  to  400  linear  feet  and  one 
suggested  that  the  acreage  be  increased 
to  acre.  A  few  commenters  opposed  the 
inclusion  of  the  "Notification"  general 
condition  in  this  NWP. 

We  carefully  considered  the 
suggestions  to  limit  the  width  of  the 
roadway  as  well  as  to  expand  the  length 
and  maximimi  acreage  for  the  roadway. 
We  concluded,  however,  that  the  limits 
in  the  NWP  as  proposed  represent  a 
tested  balance.  With  regard  to  stacldiig 
NWP  14  with  other  NWPs,  we  have 
conditioned  this  NWP  to  not  allow  NWP 
18  or  NWP  26  to  be  combined  with  it 
for  the  purpose  of  expanding  the 
allowable  road  crossing  footprint.  In 
addition,  a  Corps-only  PCN  is  required 
any  time  this  hfWP  is  combined  with 
any  other  NWP.  (See  discussion  on 
"Stacking  of  NWPs"  in  section  n 
above.).  NWP  14  is  reissued  with  the 
modification  discussed  above. 

15.  U.S.  Coast  Guard  Approved 
Bridges:  The  Corps  proposed  no  changes 
to  this  NWP.  A  few  commenters 
expressed  concerns  about  the  impacts 
associated  with  the  construction  of 
access  fills,  fill  removal,  and  restoraticm 
of  preconstruction  grades.  Another 
commenter  was  concerned  about 
revegetation  with  native  species  after 
completion  of  such  preconstruction 
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grade  restoration  activities.  One 
commenter  encouraged  inclusion  of 
conditions  to  require  excavation  and 
removal  of  old  approach  fills  when  they 
have  been  replaceid.  Another  commenter 
stated  that  the  impacts  related  to  Coast 
Guard  bridges  can  be  significant  and 
that  issuance  of  the  NWP  oontributesto 
an  incomplete  and  less  than  thorough 
review  by  the.Coast  Guard.  A  few 
commenters  felt  that  the  Corps  had 
inappropriately  delegated  Section  404 
responsibility  to  another  agency. 

Based  on  the  requirement  of  this  NWP 
and  the  ability  of  the  DE  to  assert 
discretionary  authority  should  the 
nature  of  the  impacts  warrant,  we 
believe  that  this  NWP  is  an  eflSdent 
means  to  regulate  the  construction  of 
bridges.  The  regulations  also  allow  for 
the  development  and  inclusion  of 
conditions  to  address  particular  project 
aspects  Sttch  as  removal  of  old  approach 
fills,  revegetation  specifications,  etc. 
The  comments  regarding  the  delegation 
of  regulatory  authority  are  appaiently 
based  on  the  misinterpretation  of  the 
permit  language.  The  Coast  Guard  has 
been  given  the  task  of  reviewing  such 
bridge  construction  pursuant  to  section 
9  of  the  Rivers  and  Harbors  Act  of  1899. 
A  Department  of  the  Army  permit 
pursuant  to  section  404  of  the  Clean 
Water  Act  is  still  required  for  the 
discharge  of  dredged  or  fill  material  into 
waters  of  the  United  States  associated 
with  the  construction  of  the  proposed 
bridges  and  causeways.  NWP  15  is 
reissued  without  change. 

16.  Return  Water  From  Upland 
Contained  Disposal  Areas:  The  only 
change  the  Corps  proposed  to  this  NWP 
was  a  change  in  wordmg  to  note  that,  in 
certain  circiunstances,  dredging  may 
now  require  a  section  404  permit.  One 
commenter  requested  that  the  NWP 
require  an  NPDES  permit.  A  couple  of 
commenters  recommended  that  the 
NWP  not  be  applicable  to  dredged 
material  taken  &t>m  areas  of  known 
sediment  contamination  or  where  there 
is  reason  to  beUeve  that  the  discharge  is 
contaminated.  A  few  commenters  stated 
that  water  quality  violations  could 
result  from  the  NWP  unless  it  is  limited 
to  the  activities  authoriai31>y.  and 
operating  in  conformance  with, 
currentiy  valid  permits  or  exemptions. 
One  commenter  suggested  that  all  return 
water  be  tested  for  contaminants.  A 
couple  of  commenters  thought  that  the 
ori^nal  tejct  and  the  clarification  were 
unclear  without  specifying  when  the 
activity  may  require  a  section  404 
permit  relative  to  the  excavation  rule,  or 
when  a  section  10  permit  may  be 
required. 

this  NWP  authorizes  the  return  of 
e£Quent  to  vraters  of  the  United  States 


from  upland  contained  disposal  areas, 
and  is  not  intended  to  address  the 
dredging  activity.  However,  a 
Department  of  the  Army  permit 
pursuant  to  section  10  is  required  for 
structures  or  work  in,  or  affecting, 
navigable  waters  of  the  United  States,  as 
that  term  is  defined  in  33  CFR  parts  322 
and  329.  A  Secticm  404  permit  is 
required  for  any  addition  or 
redeposition  of  dredged  material 
associated  with  any  activity  that 
destroys  or  degrades  a  water  of  the 
United  States  as  defined  in  parts  323 
and  328,  xmless  the  discharger 
demonstrates  to  the  tetisfaction  of  the 
Corps  or  EPA,  as  appropriate,  prior  to 
the  discharge,  that  the  activity  will  not 
have  such  an  effect,  llie  effluent  subject 
to  NWP  16  has  been  administratively 
defined  as  a  discharge  of  dredged 
material.  Based  upon  Corps  experience 
and  knowledge  of  dredging  and  disposal 
operations,  we  believe  that  the 
technology  is  readily  available  to 
control  the  quality  of  the  return  water 
from  contained  upland  disposal  siteis. 
Any  adverse  environmental  effects 
resulting  bom  this  type  of  activity^ 
would  be  minimal,  provided  the 
effluent  meets  established  water  quality 
standards  and  adequate  monitoring  of 
the  activity  is  performed  to  assure 
compliance  with  these  standards.  With 
this  in  mind,  it  is  our  intent  to  provide 
the  states  an  opportimity  to  review  each 
activity  imder  this  NWP  authorization 
to  assure  compliance  with  state  water 
quality  standards.  We  see  no  need  to 
require  additional  state  review  unless 
the  water  quality  certification  for  the 
NWP  has  been  denied.  The  prospective 
permittee  must  receive  an  individual 
certification  or  waiver  from  states  that 
have  denied  water  quality  certification 
for  the  NWP  authorization.  The  Corps 
has  no  authority  to  determine  NPDES 
program  reqtiirements.  NWP  16  is 
reissued  with  the  proposed  changes. 

1 7.  Hydropower  Projects:  The  Corps 
proposed  no  changes  to  this  NWP.  The 
comments  received  addressing  NWP  17 
were  all  related  to  the  potential  impacts 
associated  with  hydropower  projects 
and  stated  the  position  that  NWP  17  is 
contrary  to  the  NWP  program's 
provision  allowing  only  activities  of 
similar  nature  and  of  minimal  impacts. 

We  are  maintaining  the  notification 
requirement  for  this  NWP4o  enable  us  . 
to  assess  the  nature  of  the  impacts 
associated  with  each  project  and 
whether  to  exert  discretionary  authority. 
In  addition,  the  Federal  Energy 
Regulatory  Conmiission  has  the 
responsibility  of  examining 
enviroiunental  impacts  for  those  small 
hydropower  projects  at  existing 


reservoirs.  NWP  17  is  reissued  without 
change. 

IB.  Minor  Discharges:  The  Corps 
proposed  a  modification  to  the  wording 
of  this  NWP  to  clarify  how  the  Corps 
measures  excavation  activities  for  the 
purpose  of  determining  compliance 
with  the  NWP.  This  vras  based  on 
existing  guidance  develq;)ed  after  the 
Corps  revised  the  definition  of 
"discharge  of  dredged  material"  at  33 
CFR  323.2(d)  to  clarify  when  the  Corps 
regulates  incidental  discharges  of 
dredged  material  associated  with 
excavation  activities.  (See  August  25. 
1993.  Federal  Re|uter,  58  FR  45008.) 
Based  on  this  existing  procedure,  this 
clarification  does  not  aiffect  the  number 
and  type  of  activities  that  are  regulated 
under  this  NWP.  When  measuring  the 
quantity  of  the  discharge  of  dredged  or 
fill  material,  the  Corps  will  include  the 
volume  of  any  excavated  area  (i.e.,  the 
voliune  of  the  substrate  excavated) 
which  is  below  the  plane  of  the  ordinary 
high  water  mark  (OHWM)  or  high  tide 
line  (HTL).  Many  commenters  expressed 
uncertainty  regarding  how  to  measure 
the  25  cubic  yards  of  discharge 
authorized  by  this  NWP.  Some 
commenters  requested  that  the 
allowable  area  of  impact  be  Increased  to 
2/10  acres.  The  Corps  continues  to 
believe  that  the  current  volume  and 
acreage  limits  are,  and  have  proven  to 
be,  appropriate  to  ensure  that  the 
adverse  effects  are  no  more  than 
minimal  for  the  purpose  of 
authorization  by  this  NWP  and  is  not 
changing  those  limits.  We  are  providing 
the  following  guidance  to  clarify  how 
NWP  18  quantities  are  measured. 

How  to  determine  quantities  under 
NWP  18:  NWP  18  applies  to  all  waters 
of  the  United  States.  For  projects  that 
are; 

Below  and  waterward  of  the  OHWM 
or  HTL: 

Volume:  The  cubic  yardage  of  any 
dredged  or  fill  material  placed;  plus. 

The  cubic  yardage  of  the  substrate 
excavated. 

Acreage:  The  acreage  of  any  areas  that 
are  filled,  excavated,  flooded  and 
drained. 

Landward  of  the  OHWM  or  HTL: 

Volume:  Not  applicable.  Only  acreage 
limits  apply. 

Acreage:  The  acreage  of  any  areas  that 
are  filled,  excavated,  flooded  and 
drained. 

For  projects  that  are  both  below  and 
waterward  of  the  OHWM  or  HTL  and 
that  are  landward  of  the  OHWM  or  HTL. 
the  acreage  is  the  sum  of  the  two 
acreages  as  determined  above,  while  the 
volume  is  that  measured  below  and 
waterward  of  the  OHWM  or  HTL.  For 
example,  a  pennittee  may  place  50 
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cubic  yards  in  a  wetland  landward  of 
the  CXiWM  provided  the  fill  does  not 
exceed  Vi»  of  an  acre  and  the  District 
Engineer  determines  that  the  impacts 
are  minimal.  In  this  example,  there  was 
no  material  placed  below  and 
waterward  of  the  CXiWM  or  HTL, 
therefore  the  cubic  yard  (vohune)  limit 
was  zero  and  not  exceeded: 
Fuithermore.  the  total  acreage  was  less 
than  Vio  acres.  NWP  18  may  be 
combined  with  NWP  19  to  authorise 
activities  in  navigable  waters  of  the 
United  States  (i.e..  Section  10  waters). 
NWP  18  is  issued  as  propoeed. 

1 9.  Minor  Dredgiag:  Tne  Ck>rp8 
proposed  a  modification  to  this  NWP  to 
authorize,  under  section  404  of  the 
Clean  Water  Act.  the  incidental 
discharges  associated  with  the  dredging 
activities  in  navigable  waters  of  the 
United  States.  This  was  necessary  after 
the  Corps  revised  the  definition  of 
"discharge  of  dredged  material"  at  33 
CFR  323.2(d)  to  cluify  when  the  Corps 
regulates  incidental  discharges  of 
dredged  material  associated  with 
excavation  activities.  (See  August  25, 
1993.  Federal  Kegtetar,  58  FR  43008.) 
This  darificaticm  does  not  afiisct  the 
nimiber  and  type  of  activities  that  are 
regulated  under  this  NWP.  Many 
commenters  supported  keeping  the 
quantity  limit  at  the  existing  level.  We 
agree  and  continue  to  believe  that  the  25 
cubic  yard  limit  is  acceptable.  We  have 
allowed  and  will  continue  to  allow 
NWPs  18  and  19  to  be  used  for  the  same 
project  in  section  10  navigable  waters  of 
the  United  States.  NWP  19  cannot  be 
used  in  section  404-only  waters.  We 
believe  that  the  requirement  of  NWP  19 
that  prohibits  excavation  in  wetlands, 
coral  reefs,  sites  supp<»ting  submerged 
aquatic  vegetation,  and  anadromous  fish 
spatvning  areas,  and  the  requirement  of 

-  NWP  18  that  requires  notification  in 
special  aquatic  sites,  including 
wetlands,  and  the  requirement  of  NWP 
18  th^  requires  notification  in  excess  of 
10  cubic  yards,  will  ensure  that  impacts 
lestilting  from  these  activities  will  be 
minimal.  For  example  no  more  than  35 
cubic  yards  could  be  excavated  from 
navigable  waters  of  the  United  States 
without  a  notification  to  the  Carps. 
Furthermore,  no  activity  between  35 
and  50  cubic  yards  of  combined 
excavation  and  discharge  could  occiir 
without  a  notification  to  the  Corps  and 
a  CcHps  determination  that  the  adverse 
effects  would  be  minimal.  NWP  19  is 
issued  as  nt)po8ed. 

20.  Oil  Spill  Cleanup:  The  Corps 
propoeed  no  changes  to  this  NWP.  One 
commoiter  suggested  a  regioiud 
conditicm  to  leqiiire  that  activities  be 
conducted  in  conformance  with  the 
National  Response  Team  Integrated 


Contingency  Plan  Guidance.  Even 
though  this  guidance  is  used  to  assist  an 
applicant  to  develop  one  plan  to  satisfy 
several  applicable  lavrs,  it  is  strictly 
voluntary  am  the  applicant's  part  to 
develop  cme  consolidated  response 
plan,  liie  Corps  believes  it  is  most 
important  to  verify  that  the  response  is 
conducted  in  accordance  with  the  Spill 
Control  and  Countermeasure  Plan 
required  by  40  CFR  112.3  and  any 
exiBting  state  contingency  plan,  and  that 
the  regional  response  team  (if  one 
exists)  concurs  with  the  proposed 
contahunent  and  cleanup  enbrt.  This 
NWP  authorizes  the  structures  and  fills 
used  to  effect  the  oU  spill  cleanup. 
Other  Federal  and  state  agencies  have 
lead  responsibility  to  administer  oil 
pollution  laws.  NWP  20  is  reissued 
without  change. 

21 .  Sluface  Coal  Mining  Activities: 
The  Corps  proposed  the  consideration 
of  expanding  this  NWP  for  mining 
activities  on  previously  mined  lands 
that  have  not  been  subject  to  restoration. 
Several  comments  supported  the 
proposed  inclusion  of  previously  mined 
areas  and  a  few  expressed  opposition. 
Some  commenten  stated  that  this 
proposal  should  not  appfy  to  wetlands 
restored  imder  the  Sur&ce  Mining 
Control  and  Reclamation  Act  (SMCRA) 
of  1977  or  NWP  27.  Another  conunenter 
questioned  whether  the  NWP  applies  to 
pre-1977  SMCRA.  Comments  about 
mitigation  presented  a  wide  range  of 
possibilities:  Support  for  on-site 
mitigation  after  completion  of  mining; 
mitigation  ratio  should  be  set  at  1:1  oil- 
site  as  proposed;  flexibility  is  needed  to 
apply  mitigation  on-site  and/or  off-site; 
and  mitigate  off-site  before  mining 
begins:  mitigate  concurrent  with 
moling.  One  commenter  stated  that 
restricting  the  mitigation  to  on-site 
would  economically  stop  a  mining 
operation.  Many  commenters  opposed 
the  bond,  stating  that  this  is  already 
required  by  the  SMCRA  and  at  least 
some  state  agencies. 

The  remining  of  abandoned  areas 
requires  application  under  TiUe  V  of  the 
SMCRA.  As  with  new  mining,  the  Office 
of  Sur&ce  Mining  (OSM)  coordinates 
such  proposals  with  the  Federal  and 
state  resource  agencies  and  determines 
whether  or  what  mitigation  is  required. 
The  Corps  has  decided  that  specific 
language  referencing  remining 
abandoned  mines  is  not  required  within 
the  nationwide  permit  text.  The  NWP. 
as  worded,  wiU  allow  remining  of 
abandoned  mines.  The  Corps  will 
strongly  encourage  remining  of 
abandoned  mines  where  the  wetlands 
are  of  low  value,  rather  than  mining 
new  areas  with  wetlands  that  Mrere  not 
previously  disturbed.  The  Corps  will 


review  the  Title  V  application  for 
compliance  with  the  NWP.  The  Corps 
will  only  require  a  bond  for  mitigaticm 
when  OSM  or  the  state  agency  has  not 
required  a  bond.  Requiring  a  bond  in 
certain  cases  is  consistent  with  existing 
policy.  (See  33  CFR  325.4). 

One  cmnmentw  expressed  concern 
over  the  area  impacted  (i.e.,  ancillary 
activities).  The  NWP  specifically  applies 
only  to  the  coal  excavation  area. 
Additionally,  any  facilities,  such  as 
buildings,  to  be  placed  in  waten  of  the 
United  States  would  require  separate 
authorization  by  the  Corps. 

Several  commentere  desired 
restrictions  such  as  setrbacks,  no  stream 
relocations,  no  impacts  to  wetlands 
%^ch  would  be  difficult  to  replace,  and 
acreage  limits.  Another  requested  an 
exemption  from  mitigation  for  certain 
chemical  compositions  of  the  wetland 
soil.  We  believe  that  each  case  will  be 
so  specific  that  it  is  best  reviewed  case- 
by-case. 

A  couple  of  commentere  statedjhat     / 
the  Corps  was  delegating  its  atiffi^^ulo 
the  OSM  and  that  this  NWP  did  not 
comply  with  section  404(e).  Mininoizing 
duplication  of  Federal  regulation  is  one 
of  the  goals  of  the  President's  Wetland 
Plan  and  is  one  of  the  principal 
purposes  of  NWP  21.  We  believe  that 
the  Corps  should  not  duplicate  the 
intensive  review  perfonooed  by  OSM  in 
coordination  with  other  Federal  and 
state  resource  agencies.  OSM  complies 
with  the  same  Federal  environmental    . 
laws,  such  as  National  Environmental 
Policy  Act,  Fish  and  Wildlife 
Coordination  Act,  Endangered  Species 
Act,  and  National  Historic  Preservation 
Act  as  the  Corps  does  in  executing  its 
regulatory  program.  The  Corps  reviews 
the  Title  V  information  to  assure  that 
the  impact  analysis  and  mitigation  are 
in  compliance  with  the  Corps  policy 
and  regulations.  The  NWP  authorization 
is  not  valid  until  the  mining  activity  has 
been  authorized  by  OSM  or  by  a  state 
with  an  approved  TiUe  V  program.  To 
assure  that  the  Corps  receives  a 
complete  application,  we  have  revised 
the  NWP  to  include  a  requirement  for  an 
OSM  or  state-approved  mitigation  plan. 
NWP  21  is  reissued  with  the 
modifications  described  above. 

22.  Removal  of  Vessels:  The  Corps 
proposed  no  changes  to  this  NWP. 
However,  a  few  commenters  requested 
that  the  term  "minor  fills"  be  the  same 
as  that  for  Nationwide  Permit  18.  and 
one  conmienter  requested  that  this  NWP 
require  a  PCN  that  would  specifically 
require  contacting  the  State  Historic 
Preservation  Officer  (SHPO)  to  ensure 
against  damage  to  vessels  potentially 
eligible  for  lining  in  the  National 
Register.  Another  commenter  requested 
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notification  to  the  SHPO  since  the 
Abandoned  Shipwreck  Act  gives  states 
title  to.  and  manzigement  an&ority  of. 
certain  shipMrrecks. 

The  criteria  described  in  Nationwide 
Pennit  18  for  minor  discharges  of 
dredged  or  fill  material  could  be  used  as 
a  guide  in  evaluating  the  environmental 
impacts,  but  is  not  meant  to  be  a 
definition  of  "minor  fill".  This  term  is 
intended  to  be  subject  to  the  DE's 
interpretation  on  a  case-by-case  basis  as 
a  {Hvject  is  being  evaluated.  The 
existhig  language  of  NWP  22  does  not 
allow  its  use  for  any  ship  or  vessel  that 
is  hsted  or  eligible  for  listing  unless  the 
district  determines  that  the  activity 
complies  with  the  National  Historic 
Preservation  Act.  The  Corpus  will,  in  any 
particular  case,  coordinate  with  the 
SHPO  regarding  historic  properties, 
including  concerns  with  regard  to  the 
Abandoned  Shipwreck  Act.  We  believe 
that  the  restrictions  within  this  NWP  in 
conjimction  with  General  Condition  12 
and  the  Corps  regulations  at  33  CFR 
330.4(g),  are  sufficient  to  protect  against 
damage  to  historic  properties.  NWP  22 
is  reissued  with  no  changes. 

23.  Approved  Categoncal  Exclusions: 
The  Corps  proposed  no  changes  to  this 
NWP.  A  few  commenters  supported 
expansion  of  Nationwide  Permit  23  to 
cover  state  environmental  program 
approvals,  especially  for  flood  control 
work,  and  all  emergency  work  by  a 
public  agency. 

State  programs  are  not  required  to 
comply  with  NEPA  and  states  have 
varying  environmental  protection 
programs.  Therefore,  the  Corps  cannot 
base  a  nationwide  permit  on  state 
approvals  as  NEPA  Categorical 
Exclusions  (CE).  Regional  and 
progranmiatic  general  permits  are 
effective  tools  that  can  be  developed  at 
the  district  level  for  state  programs  that 
meet  or  exceed  the  Federal  CWA 
requirements.  Emergency  work  can 
normally  be  authorized  imder  other 
nationwide  permits  such  as  NWP  3  and 
37,  or  the  Corps  emergency  permit 
authority.  - .    '.  ^ 

A  few  commenters  requested  the 
NWP  be  regionalized  with  regional 
conditions  and  asked  that  districts 
publish  public  notices  for  proposed  CEs 
and  lists  of  approved  CEs.  The  Division 
Engineers  have  the  authority  to  add 
regional  conditions  to  any  nationwide 
permit  and  are  currently  in  the  process 
of  considering  recommendations  for 
conditions  on  these  nationwide  permits. 
All  CEs  are  available  in  the  Fedovl 
Register  and  we  intend  to  make  them 
available  on  our  bitemet  homepage 
which  is  currently  being  developed. 

A  number  of  commenters  opposed 
continuation  of  the  existing  nationwide 


permit.  They  stated  that  the  permit  is 
often  misused,  especially  by  the 
High%vay  Deptutments.  Most  of  these 
commenters  called  for  revision  of  NWP 
23  to  require  periodic  review  (every  S 
years  at  the  renewal  of  the  general 
permit)  and  assessment  of  approved  CEs 
(dting  new  knowledge  and  outdated 
agency  Environmental  Assessments), 
limits  on  the  area  of  wetlands  that  may 
be  impacted  (similar  to  Nationwide 
Permit  26),  and  HmiHng  (to  25-50  feet) 
or  excluding  stream  channelization. 
Some  c(Hnmenters  called  for  excluding 
bridges  and  culverts  in  those  streams 
that  support  fish,  and  excluding  stacked 
concrete  slabs  that  create  low  water 
dams. 

The  Corps  does,  upon  being  furnished 
a  notice  of  an  agency's  C^,  solicit  pubUc 
comment,  and  review  the  CE  for 
approval  for  authorization  by  this 
nationwide  permit  We  may  include 
conditions  for  authorization  as  a  part  of 
that  approval.  This  is  an  ongoing 
process  and  the  U.S.  Coast  Guard  has 
recently  updated  their  CEs  and 
requested  approval  for  authorization 
under  the  NWP.  RGL  96-1  has  already 
been  issued  for  Coast  Guard  CEs  and  we 
will  soon  publish  our  findings  and 
determinations  in  the  Federal  Register. 
We  will  continue  to  monitor  the  CEs 
approved  for  authorization  under  this 
nationwide  permit  and  make 
adjustments  through  changes  in 
conditions,  new  approvals,  and  removal 
of  previously  approved  CEs  when 
warranted.  General  Condition  4 
prohibits  substantial  disruption  of 
movement  of  aquatic  life  species 
indigenous  to  the  waterbody. 

Some  commenters  called  for  not 
renewing  Nationwide  Permit  23  due  to 
misuse,  violations  of  404(e),  and  illegal 
delegation  to  other  agencies  of  the  Corps 
determination  of  which  projects  are 
subject  to  Clean  Water  Act  review. 

We  beUeve  the  Corps  current  review 
process  of  the  lead  agency's  decision 
ensures  that  the  CE  is  not  misapplied. 
The  Corps  does  not  necessarily  approve 
all  of  an  agency's  CEs.  Only  those 
consistent  with  the  NWP  program  are 
approved.  Furthermore,  ill  the  recent 
action  on  the  Coast  Guard  CEs.  the 
Corps  requires  a  PCN  for  some  actions 
with  the  potential  to  resiih  in  more  than 
minimal  impacts. 

One  commenter  requested  that  we 
require  a  cultural  resources  inventory 
before  approving  CEs. 

Compliance  with  cultural  resource 
requirements  is  the  responsibihty  of  the 
lead  Federal  agency.  CEs  are  developed 
in  accordance  with  NEPA.  All  other 
Federal  environmental  laws  and 
regulations,  including  the  cultural 
resource  and  historic  preservation  laws, 


must  still  be  satisfied  by  the  agency 
propoeing  the  CE.  NWP  23  is  reissued 
without  change. 

24.  State  Aaministered  Section  404 
Programs:  The  Corps  prop>osed  no 
changes  to  this  NWP  and  the  only 
commenter  providing  comments 
specific  fb  the  permit  expressed  suppKwt 
for  this  nationwide  pomit  as  written. 
NWP  24  is  reissued  without  change. 

25.  Structural  Discharge:  Corps 
proposed  clarification  that  this  NWP 
may  be^utilized  for  graieral  navigaticm 
purposes.  A  few  commenters 
recommended  issuance  of  this  NWP  as 
proposed.  One  commenter  stated  that 
this  NWP  ^ould  not  be  reissued 
because  it  has  not  been  demonstrated 
that  the  advwse  environmental  effiects 
are  only  minimal,  and  that  individual 
permits  provide  greater  protection  to 
environmental  resources.  We  believe  the 

't^impacts  resulting  from  the  portion  of 
these  projects  regulated  by  the  Corps  are 
typically  very  small  and  localized.  Any 
project  can  be  further  conditioned  to 
ensure  that  adverse  effects  are  minimal 
or  mitigated  appropriately,  if  necessary. 
If  it  is  determined  that  any  particular 
project  would  not  qualify  for  this  NWP 
because  adverse  effects  are  not  minimal, 
the  DE  can  exercise  discretionary 
authority  and  instruct  the  applicant  on 
the  procedures  to  seek  authorization 
un(ter  an  IP. 

One  commenter  requested 
clarification  of  the  significance  of 
changing  the  previously  worded  "pien 
and  doda"  to  "mooring  cells".  Another 
commenter  stated  that  "docks  and 
piera"  should  be  specifically  included, 
noting  the  current  authorization  does 
indude  such  wording. 

We  recognize  that  piers  and  docks  are' 
not  mentioned  in  this  NWP;  however, 
they  would  be  covered  if  their 
construction  methods  entailed  discharge 
of  material  into  tightly  sealed  forms  or 
cells.  We  do  not  feel  it  necessary  to 
specifically  include  piers  and  docks, 
because  their  construction  often 
requires  driving  piles,  which  typically 
does  not  require  a  Section  404  permiL 
The  structure  itself  may  require  a 
Section  10  permit  if  located  in  navigable 
waters  of  the  United  States. 

One  commenter  stated  that  this  NWP 
should  indude  well  pads  for 
monitoring,  and  surveillance  wells  used 
for  monitoring  pollutants  and 
groundwater  parameters  of  aquifers. 

We  do  not  believe  it  is  necessary  or 
appropriate  to  include  such  uses  under 
this  NWP,  because  Nationwide  Permit 
18,  covering  Mincff  Discharges,  would 
be  more  siutable. 

One  commenter  noted  that  this  NWP 
does  not  propose  any  limitations. 
Several  omen  recommended  limitations 
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on  this  NWP,  Including  no  more  than  20 
mooring  cells,  size  thrMholds  such  as 
less  than  8,000  square  feet  for  pile- 
supported  structiues,  or  spacing 
between  piles  of  at  least  six  feet.  TWo 
commentars  stated  that  this  NWP 
should  authorize  the  side-casting  of 
material  for  placement  of  the  forms  or 
construction  of  pile  caps.  One 
commenter  stated  that  mechanized 
landclearing  for  access  to  the  project  site 
for  the  placement  of  structural  members 
should  be  authorized  by  this  NWP.  One 
conunenter  recommended  that  this 
NWP  specifically  not  authorize  river 
boat  mooring  cells  for  gambling 
piirposes. 

We  believe  that  the  actual  footprint  of 
project  impacts  typical  of  the  types 
disciis^ed  in  the  NWP  are  limiteid 
sufficiently  such  that  further  limitations 
are  not  necessary.  However,  each 
district  may  implement  special 
conditions  or  regional  general 
conditions  on  a  case-by-case  basis  as 
deemed  necessary.  We  agree  that  side- 
casting  of  material  for  construction  of 
Eile  caps  is  appropriate  provided  it  is 
ept  to  the  minimum  necessary,  that 
material  is  not  placed  in  such  a  manner 
that  it  is  dispersed  by  currents  or  other 
forces,  and  that  preconstruction 
contours  are  maintained.  HowevOT,  we 
do  not  believe  that  mechanized 
landclearing  to  access  the  project  site 
should  be  authorized  under  this  NWP. 
Finally,  we  do  not  see  the  significance 
of  differentiating  between  mooring  cells 
used  for  general  navigation  purposes 
versus  those  that  may  be  used  for 
mooring  of  gambling  vessels.  NWP  25  is 
reissued  with  the  proposed  clarification. 

26.  Headwaters  ana  Isolated  Waters 
Discharges:  The  Corps  proposed  two 
options  to  change  the  previous 
thresholds  associated  with  this  NWP 
and  committed  to  regional  conditioning 
of  the  NWP  to  ensure  minimal  adverse 
effects.  Numerous  comments  were 
received  and  are  addressed  by  categories 
in  the  following  text.  Based  on  the 
recommendations  from  the  pubUc  and 
other  agenda,  as  well  as  the  Corps 
internal  review  of  implementation  of 
NWP  26  over  the  past  5  years,  we  have 
made' substantial  changes  to  the  {>ermit. 
We  have  reduced  the  thresholds  of  NWP 
26  to  ^/i  and  3  acres,  added  a  limitation 
for  linear  waterbodies  of  500  linear  feet, 
and  stated  that  we  believe  that  most 
projects  above  Vi  acre  will  result  in 
mitigation  requirements  to  offset  " 
adverse  effects  to  the  aquatic 
environment.  We  believe  that  these 
additional  limitations  that  we  have 
placed  on  NWP  26  will  greatly  improve 
the  environmental  protection  afforded 
by  Corps  review  of  projects  under  this 
NWP  and  will  better  ensure  that  no 


mare  than  minimal  adverse  effects  will 
occur.  In  addition  to  the  substantial 
limitations  that  we  have  placed  within 
the  terms  and  limitations  of  the  NWP  26 
at  the  national  level,  we  are  directing 
our  districts  to  carefully  evaluate  the 
aquatic  systems  in  their  districts  and. 
working  with  the  Corps  divisions  and 
the  other  Federal  and  state  agencies,  add 
additional  limitations  as  necessary  for 
added  protection  of  the  aquatic    ^-  •  . 
environment.  These  changes  are 
detailed  below  in  our  discussion  of  the 
comments  we  received. 

General:  More  than  500  commenters 
provided  comments  specifically 
addressing  NWP  26.  Numerous  "'* 

commenters  expressed  opposition  to 
NWP  26,  expressing  concern  that  NWP 
26  authorizes  activities  that  are  not 
similar  in  nature  and  activities  that  have 
greater  than  minimal  impacts  both 
individually  and  cumulatively, 
concluding  that  NWP  26,  in  many  cases, 
is  therefore,  "illegal".  Many  of  these 
commenters  believe  that  the  NWP 
should  be  deleted  while  many 
acknowledge  a  necessity  for  such  a 
nationwide  permit,  but  feel  that  the 
NWP  must  be  modified  to  respond  to 
the  growing  concerns  for  the  potential 
cumulative  effects  restilting  from 
activities  authorized  by  this  permit. 

Many  of  these  commenters  also 
expressed  concern  that  wetlands 
impacted  by  NWP  26  (those  above 
headwaters  and  isolated  wetlands)  are 
as  valiiable.  if  not  more  so,  than  other 
wetlands  to  which  NWP  26  does  not 
apply.  These  commenters  state  that 
there  is  no  scientific  evidence  that 
supports  the  concept  that  these 
wetlands  are  of  less  value  and  refer  to 
a  1995  National  Academy  of  Sciences' 
National  Research  Council  Report, 
which  states:  "the  scientific  basis  for 
poUcies  that  attribute  less  importance  to 
headwater  areas  and  isolated  wetlands 
than  to  other  wetlands  is  weak."  Some 
of  these  commenters  also  commented 
that  there  is  no  scientific  basis  for  the 
threshold  limits. 

Numerous  commenters  expressed  the 
view  that  the  NWP  has  worked  well, 
that  there  is  no  evidence  to  indicate  that 
it  is  resulting  in  more  than  minimal 
adverse  effects  and  that  the  loss  or 
further  limiting  of  NWP  26  would  result 
in  increased  regulatory  burdens  on  the 
public,  less  regulatory  certainty, 
unacceptable  wori^  load  increases  for 
the  Corps,  increased  processing  times, 
project  delays,  and  an  overall  lessening 
of  the  regulatory  program's  ability  to 
protect  waters  of  the  United  States. 

The  Corps  proposed  3  options  for 
acreage  limits  that  would  define  when 
a  PCN  must  be  submitted.  These  options 
were: 


Option  1: 1  tty  10  Acres  (no  change) 
Cation  2:  >/^  to  5  acres 
Cation  3:  VS  to  3  acres 

Thresholds:  Approximately  70%  of 
the  more  than  400  comment  letters  on 
these  threshold  options  expressed  a 
preference  for  Option  1,  no  change  in 
the  thresholds  of  1  and  10  acres. 

Many  of  these  commenters  suggested 
that  a  lowering  of  the  thresholds  would 
result  in  a  lessening  of  the  practice  by 
developers  of  minimizing  their  wetkmd 
fills  to  fit  under  the  thresholds  because 
the  thresholds  would  be  too  low  to 
meet.  The  result  then  being,  that  they 
would  be  forced  into  the  PCN  or 
individual  permit  process  and  would 
apply  for  non-minimized  fills.  Many 
commenters  also  estimated  that  the 
Corps  work  load  would  increase 
significantly,  thus  causing  the  Corps  to 
be  less  effective  in  its  mission  to  protect 
wetlands.  A  few  commenters  believed 
that  in  those  cases  where  mitigation  is 
required  for  all  fills  (often  a  state  or 
county  requirement),  that  the  effect  of 
causing  developers  to  reduce  fill  areas 
to  even  smaller  fills  (by  lowering  the 
threshold  to  1/3  of  an  acre)  could  be 
more,  smaller  mitigation  sites. 

A  few  commenters  preferred  rhanging 
the  thresholds  to  option  2. 

Approximately  30%  of  those 
commenting  on  this  subject  preferred 
option  3,  (V3  *  3  acres).  Most  of  these 
commenters  expressed  the  view  that  the 
current  thresholds  are  allowing  more 
than  minimal  adverse  effects  and  that 
the  lower  levels  would  better  assure  that 
the  NWP  would  not  result  in  more  than 
minimal  adverse  effects. 

A  few  commenters  recommended  that 
the  thresholds  be  increased  to  enhance 
flexibility  and  program  efficiencies. 

The  Corps  acknowledges  the 
concerns,  expressed  principally  by 
natural  resource  agencies  and 
environmental  groups,  for  the  potential 
level  of  adverse  effects  resulting  from 
NWP  26  in  its  present  form.  The  Corps 
also  acknowledges  the  concerns  of  the 
regulated  public  for  the  potential 
lessening  of  regiilatory  certainty  and 
flexibility  in  the  program  through 
further  limitation  of  the  scope  of  NWP 
26. 

The  Corps  agrees  that  the  level  of 
cumulative  adverse  effects  under  NWP 
26  must  be  reduced  and  more  effectively 
mitigated.  We  will  later  discuss  the 
manner  in  which  the  Corps  has 
addressed  the  concerns  regarding 
impacts  to  the  aquatic  environment.  We 
also  believe  it  is  important  to 
understand  the  history  and  derivation  of 
the  Corps  NWP  program. 

In  1977,  the  Corps  developed  the 
headwaters  and  isolated  waters 
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nationwide  permit  (NWP  26)  as  we 
extended  section  404  jurisdiction  to  all 
waters  of  the  United  States  (including 
isolated  and  headwaters  areas).  Prior  to 
1977,  the  Corps  did  not  require  Section 
404  permits  for  discharges  of  dredged  or 
fill  material  into  waters  in  these 
geographic  areas.  Over  the  past  19  years 
NWP  26  has  been  revised  in  an  attempt 
to  ensure  that  activities  are  not 
authorized  under  NWP  26  if  such 
activities  would  result  in  more  than 
minimal  adverse  effects,  either 
individually  or  cumtilatively,  to  the 
watOTS  of  the  United  States,  including 
wetlands.  While  the  Corps  had  to  assure 
compliance  with  this  statutory 
requirement  (Clean  Water  Act  section 
404(e)).  it  also  had  to  consider  the 
environmental  and  programmatic 
implications  of  an  extremely  heavy 
regulatory  workload. 

The  most  recent  data  and  scientific 
literature  indicate  that  isolated  and 
headwater  wetlands  often  play  an 
ecological  role  that  is  as  important  as 
other  types  of  wetlands  in  protecting 
water  quality,  reducing  flood  flows,  and 
providing  habitat  for  many  species  of 
fish  and  wildUfe.  For  example,  in  many 
parts  of  the  Nation,  isolated  and 
headwater  wetlands  comprise  a 
significant  portion  of  the  functioning 
wetlands  that  remain  in  existence.  As 
previously  noted,  the  National  Academy 
of  Sciences  concluded  in  its  1995  report 
on  wetlands  that  there  is  no  scientific 
basis  for  policies  that  attribute  less 
importance  to  headwater  areas  and   ' 
isolated  wetlands  than  to  other       ^  ,^  ' 
wetlands.  '*".■■ 

bi  light  of  our  internal  evaluation  of 
NWP  26,  and  a  careful  ccmsideraticm  of 
all  comments  regarding  its  reissiiance, 
we  have  determined  that  a  modified 
approach  to  NWP  26  and  eventual 
replacement  of  NWP  26  is  necessary  in 
Older  to  ensure  that  in  the  futiire  no 
more  than  minimal  adverse  effects  occur 
to  the  waters  of  the  United  States,  both 
individually  and  ciimulatively.  This 
determination  is  supported  fidly  by  the 
majority  of  comments  from  the  public 
and  other  Federal  and  state  resource 
agencies.  Therefore,  NWP  26  will  be 
immediately  modified  and  eventually 
replaced  with  a  new  approach  to 
authorizing  activities  with  minimal 
adverse  efiiects.  This  new  approach  will 
take  into  account  the  Corps  workload 
and  a  desire  to  reduce  imnecessaiy  . 
regulatory  burdens. 

The  approach  that  we  are 
implementing  today  will  «isure  that 
only  activities  resulting  in  minimal 
adverse  effects  go  forward  imder  NWP 
26.  while  maintaining  flexibility  and 
expedited  permitting  for  applicants 
proposing  such  projects.  Based  on  the 


desire  to  develop  a  more  specific  data 
base  on  the  specific  types  of  acfivities 
authorized  under  NWP  26  and  an 
improved  data  base  on  impacts  of 
projects  authorized  imder  NWP  26,  we 
have  determined  that  a  phased  approach 
to  NWP  26  is  necessary.  In  this  regard, 
we  are,  with  this  notice,  issuing  a 
modified  NWP  26  for  a  period  of  two 
years  rather  than  the  normal  5  year 
period  for  all  other  nationwide  permits. 
Ehiring  this  two  year  period,  which 
starts  with  today's  date,  the  Corps  will 
collect  additional  data  on  the  types  of 
activities  regulated  and  develop, 
propose,  and  issue  new  nationwide 
permits  to  replace  the  revised  NWP  26. 
Although  we  recognize  the  ecological 
importance  of  isolated  and  headwater 
wetlands  and  the  potential  for  impacts 
to  these  resources  by  NWP  26,  we 
believe  it  is  necessary  to  reissue  NWP 
26,  in  its  more  restrictive  and 
environmentetlly  sensitive  form,  diiring 
the  two  year  phase  out  p^od  to  ensure 
fairness  to  the  regulated  public  and  to 
allow  for  development  of  activity 
specific  replacement  NWPs.  The 
replacement  permits,  which  will  be 
activity  specific,  will  be  published  for 
public  review  and  comment 
approximately  18  months  from  today 
(approximately  May  1998).  The  Corps  is 
entering  this  initiative  with  a 
completely  open  view  to  the  final 
outcome  and  would  welcome  any 
comments  from  the  public  over  the  next 
six  months  regarding  specific  categories 
of  activities  that  should  be  considered 
for  new  nationwide  permits.  Such 
comments  should  be  directed  to  the 
address  listed  in  the  ADDRESS  section 
of  this  notice.  For  example,  NWP  29  is 
an  activity-based  NWP  for  single  family 
residences  with  a  Vt  acre  fill  limitation. 
Another  example  could  be  fills 
associated  with  the  expansion  of 
existing  conunercial  developments,  with 
acreage  limit  specific  conditions,  and  a 
PCN  to  evaluate  the  potential  for  more 
than  minimal  impacts.  In  taking  this 
approach,  the  Corps  will  evaluate  the 
types  of  activities  that  are  c\UTently 
authorized  vmder  NWP  26  and  identify 
appropriate  limitations  for  the  activity- 
specific  NWPs  to  enstire  that  the 
"minimal  adverse  effects"  requirement 
of  section  404  (e)  is  met  h  is  also 
important  to  note  that  the  public  will 
have  an  opportimity  to  formally 
comment  on  the  proposed  replacement 
penmts  once  they  are  officially 
proposed  in  appro»mately  18  months. 
During  the  two  year  period  that  may 
be  required  to  issue  activity-specific 
permits  to  replace  NWP  26,  we  believe 
that  cdriain  modifications  to  NWP  26 
are  necessary.  Thus,  we  are  changing 


the  threshold  limits  to  V^  and  3  acres. 
Using  these  thresholds,  the  maximum 
fill  allowable  under  NWP  26  will  be  3 
acres.  Discharges  over  ^/s  acre  will 
require  a  PCN.  Although  a  number  of 
projects  between  3  and  10  acres  will 
now  need  individual  permits,  we 
believe  that  the  increase  in  woridoad 
will  be  manageable.  Moreover,  a  key 
element  of  the  (Corps'  ability  to  manage 
the  increased  workload  is  tne 
requirement  of  a  Corps-only  PCN  for 
fills  between  Vi  and  1  acre.  While  we  do 
not  believe  that  the  notification  of  other 
agencies  is  necessary  for  activities  in  the 
Vs  to  1  acre  range,  we  will  provide 
quarterly  NWP  26  data  to  the  Federal 
resource  agencies  for  their 
programmatic  review.  The  Corps  will 
also  coordinate  its  evaluation  of  those 
proposed  activities  that  involve  issues 
relevant  to  other  Federal  agency 
expertise  (e.g.,  endangered  8p>ecies, 
water  quality  standards).  In  addition, 
the  Federal  resource  agencies  will  be 
provided  a  copy  of  the  PCN  for  fills  over 
1  acre  and  given  an  opportunity  to 
comment  to  the  Corps  before  the  work 
is  verified  as  authorized  imder  NWP  26. 

The  Corps  will  continue  to  work 
closely  with  Federal  and  state  resource 
agencies  to  add  necessary  regional 
conditions  and  procedures  to  the 
revised  NWP  26.  As  with  all  nationwide 
permits,  we  will  emphasize  the 
requirement  to  avoid  and  minimize 
impacts  on-site. 

In  siunmary,  the  revisions  proposed 
today  for  NWP  26.  and  its  planned 
replacement  with  activity-specific 
general  (>ermits,  recognize  hilly  the 
requirement  to  ensure  that  adverse 
efiiects  to  the  waters  of  the  United  States 
are  no  more  than  minimal  and  the  need 
to  provide  an  expedited  review  process 
for  truly  minor  activities.  In  taking  the 
phased  approach,  we  allow  for  an 
orderly  transition  from  the  previous 
NWP  26  to  a  set  of  activity-specific 
replacement  nationwide  permits.  It  is 
our  intent  to  make  this  change  in  a 
manner  that  minimizes  disruption  and 
confusion  for  the  regulated  public, 
while  at  the  same  time  improving 
environmental  protection. 

To  further  ensure  that  geographical 
areas  or  waters  do  not  receive  greater 
thnn  minimal  adverse  effects  through 
the  excessive  use  of  NWP  26,  we  are 
with  this  notibe  directing  disMct  and 
Division  Engineers  to  carefully  review 
areas  under  their  authority  with  a  view 
toward  additional  regional  limitations  to 
NWP  26.  We  beUeve  that  every  district 
has  high  value  aquatic  areas  where  NWP 
26  must  be  further  limited  or  revoked. 

Further.  Division  Engineers  may 
revoke  the  NWP  for  specific 
geograi^iical  areas.  IKstrict  engineers 
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also  have  the  authority  to  exercise 
discretionary  authority  and  require  an 
IP  OD  a  case-by-case  basis  when  they 
detoxnine  that  the  "minimal  adverse 
efiects  levek"  will  be  exceeded. 
Fiuthennore.  we  are  directing  district 
and  IDivision  Engineers  to  further  reduce 
impacts  by  requiring  mitigation  for  most 
projects  firom  ^<6  to  3  acres  through  the 
PCN  process.  In  most  cases,  mitigation 
for  impacts  below  1  acre  will  be  most 
beneficial  through  mitigation  banks  and 
"in  lieu  fee"  programs.  In  lieu  fee 
programs  aUow  permittees  to  obtain 
mitigation  through  funds  paid  to  groups 
who  will  use  thrne  funds  to  restore, 
create,  enhance,  and  preserve  Mretlands. 
Such  groups  include  states,  coimties 
and  land  trusts.  Such  in  lieu  fee 
approach  is  currently  in  place  and  very 
successful  in  the  state  of  Ohio.  Our 
Himtington  district,  in  conjxmction  with 
the  state,  established  a  fee  stnictiore  for 
NWP  26  authorizations.  The  fees  go  to 
C^o  Department  of  Natural  Resources 
and  are  used  to  acquire,  restore  and 
manage  former  wetiands. 

Review  Period:  A  large  percentage  of 
those  who  comm«ited  on  the  proposal 
to  increase  the  30  day  pre-construction 
notification  period,  expressed 
opposition  to  the  proposal.  They 
commented  that  30  days  is  adequate  and 
that  an  increase  in  the  review  period 
would  only  result  in  reviewers  delaying 
their  review  rather  than  conducting 
more  extensive  reviews;  that  more 
extensive  reviews,  if  conducted,  are 
unnecessary  for  projects  of  NWP  26 
magnitude,  and  that  the  proposal  would 
result  in  an  unnecessary  extension  in 
the  processing  time  of  what  is  currently 
a  good  expedited  process. 
Approximately  30%  of  the  commenters 
felt  that  the  increase  should  be 
implemented  in  order  to  provide  for 
more  thorough  review.  One  commenter 
recommended  the  elimination  of  the 
"de  facto"  authorization  provision, 
because  there  is  no  logic  to  allowing  the 
elimination  of  wetlands  as  a  result  of 
administrative  sit\iations. 

Having  given  full  consideration  to  the 
comments  received  and  discussed  the 
topic  at  length  with  the  resource 
agmdes  involved,  we  have  concluded 
that  it  is  necessary  to  extend  the  review 
period  to  45  days  while  maintaining  the 
"de  facto"  authorization  provision. 
Increasing  the  review  period  by  only  15 
days  will,  we  believe,  allow  adequate 
and  efficient  review  of  the  increased 
number  of  NWP  26  applications 
expected  due  to  the  lowering  of  the  PCN 
thresholds,  and  will  not  place  an  unfair 
burden  on  the  regulated  public.  The  de 
fecto  authorization  provision  is 
considered  necessary  to  provide  a 
reasonable  control  on  the  review  period 


for  these  relatively  minor  actions  and  to 
provide  as  much  regulatory  certainty  as 
possible  to  the  regulated  public. 

Regionalization:  Many  Commenters 
supported  the  concept  of  regionalization 
of  the  NWPs  by  districts  either  becaiise 
of  the  opportunity  to  provide  additional 
protecticm  to  sensitive  ecological  areas, 
as  well  as  mat9  appropriately  to  provide 
protection  for  regionaUy  differing 
enviroimients. 

Many  commenters  were  opposed  to 
the  concept  of  regionalization  of  the 
NWPs  by  districts  because  of  concern 
that  distiicts  would,  unnecessarily, 
further  limit  the  applicability  of  the 
NWPs  when  they  have  been  found  by 
the  Corps  to  authorize  less  than  minimal 
adverse  effects  nationwide. 

The  Corps  believes  there  are  benefits 
to  be  gained  through  regional 
-conditioning  of  NWP  26,  both  for 
natural  resource  protection  and  for  the 
regulated  public.  Guidance  being 
provided  to  the  districts  and  divisions 
will  require  that  the  districts  provide 
opportunity  for  full  public  review  and 
comment  in  the  process  for  establishing 
regional  conditions,  and  will  require 
that  they  consider  modifications  of  the 
acreage  limits  and  limitations  of  use. 
based  on  types  of  aquatic  resources  and 
activities,  lliey  will  also  consider 
potential  impacts  to  the  regulated 
public,  to  district  woridoads,  and  the 
ability  of  the  district  to  effectively 
implement  the  regulatory  program. 
Further  definition  of  the  permit,  through 
regional  conditions,  will  provide  the 
regulated  public  with  increased 
certainty  and  predictability  while  at  the 
same  time  further  ensuring  against  use 
of  the  permit  under  circiunstances  that 
may  ca\ise  greater  than  minimal  adverse 
effects.  The  fact  that  districts  and 
divisions  do  regionalize  NWP  26 
through  regional  conditions  to  protect 
certain  aquatic  systems  is  one  of  the 
reasons  that  the  Corps  has  determined 
that  only  minimal  adverse  effects  occur 
nationwide. 

Notification:  Several  commenters  felt 
that  all  actions  permitted  under  NWP  26 
should  be  reported  to  the  Corps  to 
provide  the  Corps  with  full  knowledge 
of  the  extent  and  impacts  of  such 
actions.  In  general,  these  same 
commenters  also  suggested  that  the 
Corps  keep  more  extensive  records  of 
this  information  and  make  it  readily 
available  to  the  general  public. 

One  commenter  expressed  concern  for 
the  lack  of  data  collected  by  the  Corps 
with  regard  to  the  use  of  NWP  26  and 
the  corresponding  lack  of  ^nalysis  to 
support  the  determination  that  NWP  26 
resiilts  in  no  more  than  minimal  adverse 
effects.  A  few  commenters  expressed  the 
belief  that  the  Corps  is  not  fiiLBlling  an 


earlier  commitment  to  monitor  and 
evaluate  the  impacts  of  NWP  26. 

The  reduction  of  the  PCN  threshold  . 
firom  1  to  ^/>  acre  will  significanUy 
increase  the  percentage  of  activities 
reported  to  the  Corps  and  provide  an 
adequate  level  of  information  for 
continued  monitoring  of  authorizations 
imder  NWP  26.  Notification  will  have 
essentially  three  threshold  limits.  We 
have  established  a  reporting 
requirement  for  all  impacts  up  to  the 
minimum  threshold  of  Vb  acre.  This 
report,  which  will  include  basic 
information  such  as  the  name  of  the 
permittee,  location  of  the  activity, 
description  of  the  worii,  and  the  t3^pes 
and  size  of  the  impacted  area,  will  be 
reqiiired  within  30  days  of  the 
completion  of  the  work.  We  are 
encoivaging  support  of.  and 
participation  in,  this  important 
information  gathering  process  so  the 
Corps  can  better  determine  ways  to 
protect  wetlands  in  a  fair,  flexible  and 
effective  manner.  Next,  we  will  require 
a  "Corps-only"  notification  for  impacts 
between  Vs  and  1  acre.  These  PCNs  will 
be  reviewed  by  the  Corps  to  assure 
compliance  with  permit  conditions,  and 
to  determine  what  level  and  type  of 
mitigation  should  be  required.  Finally, 
authorization  under  NWP  26  will 
require  full  resource  agency 
coordination  imder  the  notification 
procedures  for  impacts  between  1  and  3 
acres.  For  all  the  PCNs,  the  Corps 
review  will  ensure  that  no  more  than 
minimal  adverse  effects  will  occur  and . 
that  appropriate  mitigation  will  be 
required. 

The  Corps  collected  data  fixim  its 
district  offices  on  the  use  of  all  NWPs 
for  Fiscal  Year  1995,  including  NWP  26. 
The  data  shows  that  13,837  activities 
were  authorized  by  NWP  26,  impacting 
approximately  5020  acres  of  wetiands, 
with  an  average  of  0.36  acres  of  impact 
per  NWP  26  authorization.  The  Corps 
received  approximately  5809  acres  of 
mitigation  for  these  impacts,  yielding  a 
mitigation  ratio  of  approximately  1.15:1. 
To  ensure  continued  monitoring  of 
NWP  26  and  all  other  NWPs.  the 
Headquarters  office  will  begin  collecting 
quarterly  data  firom  the  field  beginning 
in  the  second  quarter  of  fiscal  year  1997. 
The  data  parameters  will  include,  at  a 
minimum,  the  use  of  the  NWPs.  both 
actual  and  estimated  (for  those  with 
non-reporting  thresholds),  impact 
acreage,  resource  types,  geographic 
locations  (e.g.,  counties)  and  mitigation 
received.  These  parameters  will  Im 
further  set  forth  in  guidance  to  the 
districts  following  the  publication  of 
this  Federal  Register  notice  and  after 
coordination  with  the  other  Federal 
resource  agencies. 
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h4itigation:  Several  commetiters 
suggested  that  a  threshold  be  set  for 
requiring  mitigation.  Some 
recommended  a  threshold  of  one  acre  be 
set.  above  which  mitigation  would  be 
required  and  one  recommended 
mitigation  be  provided  at  a  2:1  ratio.  A 
review  of  ^fVVP  26  verifications 
provided  in  fiscal  year  1995  indicates 
that  more  than  an  acre  of  mitigation  was 
provided  for  every  acre  filled.  We 
believe  that  this  fulfills  the  national  goal 
of  no  net  loss  in  wetlands.  We  do  not 
believe  it  is  appropriate  to  require 
mitigation  in  every  case  or  at  a 
standardized  ratio  nationwide.  We 
believe  mitigation  determinations  are 
better  established  on  a  local  and/or  case- 
by-case  basis.  Therefore,  we  have  not 
required  a  specific  ratio  as  a  general 
condition  of  NAVP  26.  However,  we  do 
believe  that  most  actions  involving  fill 
of  1/3  acres  or  more  will  have  some 
level  of  mitigation,  based  on  the  Ck)rps 
determination  of  aquatic  functions  and 
values  lost.  Corps  districts  may  establish 
fixed  ratios  for  particular  waterbodibs  or 
specific  types  of  waters  in  their  areas. 
Districts  may  also  set  specific  in  lieu  fee 
schedules  within  their  areas. 

Many  commenters  raised  concerns 
that,  by  applying  compensatory 
mitigation  in  the  context  of  a  NWP,  the 
Corps  authorizes  activities  that,  but  for 
the  pitigation,  may  have  more  than 
minimal  adverse  environmental  effects. 
Those  commenters  were  concerned  that 
the  CWA  requires  that  only  activities 
with  minimal  effects  may  be  authorized 
by  a  general  permit.  Activities  that  have 
more  than  minimal  adverse  effects  are 
subject  to  the  individual  permit  process 
and  the  associated  analysis  of 
alternatives,  individual  public  notice 
procediires,  and  other  aspects  of 
individual  review  that  help  to  ensure 
that  potential  adverse  effects  are  fully 
avoided  and  minimized  before  any 
activity  is  approved. 

Given  these  concerns,  the  Corps  will 
be  considering  whether  or  not        .    . 
modifications  to  the  mitigation 
provisions  of  the  regulations  are 
appropriate  and  will  be  meeting  with 
other  Federal  agencies  to  discuss  this 
issue.  In  the  interim,  the  Corps  is 
seeking  specific  comment  on  the  use  of 
compensatory  mitigation  in  the  context 
of  the  Nationwide  Permit  program  and 
any  recommendations  for  modification 
to  the  mitigation  provisions.  Should  the 
Corps  determine  that  revision  to  this 
policy  is  appropriate,  a  rulemaking 
process  to  change  the  regulations  at  33 
CFR  part  330  may  be  necessary.  This 
process  would  include  notice  and  full 
opportunity  for  public  participation. 

Subdivisions:  One  commenter 
recommended  deleting  all  wording  on 


subdivisions  except  that  which  clarifies 
the  single-use  applicability  of  NWP  26. 
More  specifically  the  commenter 
recommends  deletion  of  the  exemption 
provisions  of  the  NWP  26  subdivision 
rules. 

One  commenter  suggested  that 
"conunerdal."  "industrial,"  and 
"office"  subdivisions  should  not  be  held 
to  the  same  restrictions  as  residential 
development  because  of  their  more 
extensive  level  of  planning  and  design. 

One  commenter  suggested  that  the 
October  5, 1984.  date  for  subdivision 
exception  be  changed  to  January  21, 
1992. 

We  have  evaluated  these  comments 
and  continue  to  believe  that  the 
subdivision  language  in  NWP  26  is 
appropriate.  We  do  not  agree  that,  as  a 
general  matter,  commercial  office  or 
industrial  projects  are  necessarily 
subject  to  better  planning  than  many 
laree  residential  developments. 

Environmental  Impact  Statement.  A 
nimiber  of  commenters  recommended 
that  an  Environmental  Impact  Statement 
(EIS)  or  study  be  conducted  prior  to  the 
re-issuance  of  NWP  26,  because  of  their 
perception  that  the  use  of  the  NWP  is 
causing  or  will  cause  extensive  impacts 
to  wetlands. 

The  Corps  collected  data  from  its 
district  offices  on  the  use  of  all  NWPs 
for  Fiscal  Year  1995,  including  NWP  26. 
These  data  show  that  13,837  activities 
were  authorized  by  NWP  26  impacting 
approximately  5,020  acres  of  wetlands, 
with  an  average  of  0.36  acres  of  impact 
per  NWP  26  authorization.  The  Corps 
received  approximately  5,809  acres  of 
mitigation  for  these  impacts,  yielding  a 
mitigation  ratio  of  approximately  1.15:1. 
To  ensure  continued  monitoring  of 
NWP  2^  and  all  other  NWPs,  the 
Headquirters  office  will  begin  collecting 
quarterly  data  from  the  field  beginning 
in  the  second  quarter  of  Fiscal  Year  (FY) 
1997.  The  data  parameters  will  include, 
at  a  minimum,  the  use  of  the  NWPs, 
both  actual  and  estimated  (for  those 
with  non-reporting  thresholds),  impact 
acreage,  resource  types,  geographic 
locations  (e.g.,  counties)  and  mitigation 
received.  These  parameters  will  be 
further  set  forth  in  guidance  to  the 
districts  following  the  pubfication  of 
this  Federal  Register  notice  and  after 
coordination  with  the  other  Federal 
resource  agencies. 

Furthermore,  the  Corps  has  conducted 
an  analysis  of  the  environmental 
impacts  associated  with  the  re- 
auUiorizBtion  of  this  permit  in 
compliance  with  the  requirements  of 
NEPA.  this  analysis  has  been 
docimiented  in  an  Environmental 
Assessment  in  accordance  with  NEPA 
and  resulted  in  a  Finding  of  No 


Significant  Impact  in  accordance  with 
NEPA.  Therefore,  an  EIS  is  not  required. 
The  Corps  beUeves  that  the  modified 
NWP  26  structure,  along  with  regional 
conditions  and  case  specific 
discretionary  authority,  will  ensure  that 
adverse  effects  are  no  more  than 
minimal  on  a  watershed  basis.  We 
believe  that  it  is  inappropriate  to  simply 
sum  the  total  acres  of  impact 
nationwide  and  assume  significant 
impacts.  We  believe  that  environmental 
effects  must  be  viewed  on  a  watershed 
basis.  With  the  substantial  level  of 
mitigation  required  by  the  Corps  for 
impacts  to  the  higher  value  wetlands,  - 
we  beUeve  that  the  environmental 
effects  are  not  significant. 

Corps  Workload:  Tlie  Corps  agrees 
with  the  majority  of  commenters  that  a 
general  permit,  such  as  NWP  26,  is 
necessary  for  fair,  effective,  and  efficient 
implementation  of  the  Corps  regulatory 
program.  Although  the  final  NWP  26  we 
are  issuing  today  will  increase  the  Corps 
workload,  we  believe  that  overall  ^ 
workload  will  remain  manageable. 

To  evaluate  the  effects  ofme  current 
changes  to  NWP  26  on  Corps  workload, 
we  analyzed  data  collected  during 
siuveys  of  the  Corps  districts  during 
FY94  and  FY95.  Additionally,  data  from 
quarterly  reports  was  used  to  determine 
IP  workload.  We  estimate  that  the 
changes  we  are  implementing  today  will 
increase  the  number  of  PCNs  for  NWP 
26  (due  to  the  lowering  of  the  PCN 
threshold)  by  nearly  10,000,  compared 
to  the  estimated  2,700  evaluated  in 
1996.  However,  the  vast  majority  of  the 
additional  10,000  additional  PCNs  will 
be  Corps-only  evaluations.  We  estimate 
that  the  NWP  26  we  are  issuing  will 
result  in  approximately  500  additional 
individual  permits  nationally 
(approximately  a  10%  increase  over 
Fiscal  Year  1996).  This  increase  will  be 
due  to  applicants  requesting  IP 
authorization  of  projects  with  impacts 
greater  than  3  acres,  but  which  would 
have  qualified  for  verification  under  the 
old  NWP  26  guidelines.  The  Craps 
would  not  be  in  a  position  to  evaltiate 
all,  or  even  a  majority,  of  the  activities 
we  currently  authorize  imder  NWP  26 
without  severe  impacts  to  the  Corps 
responsiveness  to  the  regiilated  public. 
The  Corps  regulatory  program  verified 
approximately  14,000  NWP  26  actions 
(including  both  those  projects  for  which 
a  PCN  was  required  and  those  for  which 
no  PCN  was  required  but  verification 
was  requested)  and  evaluated  5,040  IP 
actions  in  FY96.  The  workload 
associated  with  the  additional 
processing  of  just  the  14,000  currently 
verified  NWP  26  cases  as  IPs,  would 
increase  the  IP  work  load  by  a  factor  of 
4  to  approximately  29,000.  An  IP 
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workload  increase  of  this  magnitude 
would  render  the  program  ineffective, 
and  would  be  a  disservice  to  the    ^ 
American  public  and  overall 
enviroiunental  protection.  Additionally, 
it  is  estimated  by  Corps  districts  that 
another  20,000  NWP  26  activities  were 
accomplished  during  FY96  without  the 
requirement  for  reporting  to  the  Corps. 
Complete  elimination  of  ^fWP  26  would 
result  in  an  increase  in  the  IP  woridoad 
by  approximately  seven  fold.  This  level 
of  increase  would  greatly  extend  the 
processing  time  for  IPs,  make  Corps 
resources  unavailable  for  jurisdictional 
determinations  and  enforcement 
actions,  and  severely  reduce  our  ability 
to  continue  to  protect  the  aquatic 
environment. 

Others;  The  Corps  intends  to  initiate 
substantial  improvements  to  its  data 
collection  for  all  NWPs,  particularly 
NWP  26.  Furthermore,  during  the  two 
year  period  that  NWP  26  is  currently 
issued,  the  Corps  will  collect  data  on 
the  types  of  activities  as  well  as  impacts 
to  the  aquatic  environment  and 
mitigation  required.  We  are  also 
instituting  a  self  reporting  requirement 
for  fills  below  1/3  acre,  llbe  Corps  will 
continue  to  collect  data  on  acres  of 
impact  and  mitigation  on  a  permanent 
basis. 

A  few  commenters  recommended 
including  a  linear  footage  limitation  on 
headwater  systems  of  200-500  feet 
(consistent  with  other  NWP  limitations) 
for  appUcation  to  linear  wetlands  and 
headwater  streams. 

We  concur  with  this  comment  and 
have  placed  such  a  limitation  on  NWP 
26  for  activities  directly  affecting  (filling 
or  excavating]  more  than  500  linear  feet 
of  the  stream  bed  of  creeks  and  streams. 
Therefore,  no  activity  that  adversely 
effects  greater  than  500  linear  feet  of  the 
stream  bed  can  be  authorized  under 
NWP  26.  The  threshold  of  500  linear 
feet  was  chosen  to  maintain  consistency 
within  the  NWP  program  (500  linear 
feet  is  the  PCN  threshold  for  NWPs  12 
and  13).  We  believe  this  additional 
limitation  will  enhance  the  program's 
ability  to  ensiue  that  projects  with 
potmtially  greater  than  minimal 
impacts  wiU  not  be  authorized  under 
the  NWP. 

One  commenter  suggested  that  if 
wetlands  are  the  driving  force  in 
lowering  acreage  Umits,  then  lower 
acreage  limits  should  only  be  set  for 
impacts  to  wetlands  and  that  it  may  be 
appropriate  to  raise  the  acreage 
limitations  for  projects  that  affect  only 
ephemeral  drainage  areas.  A  few  other 
commenters  similarly  recommended 
that  the  term  "headwaters"  include  all 
naturally  ephemeral  streams  regardless 
of  their  mean  annual  flow,  in  that  they 


only  exceed  the  average  annual  flow 
criteria  because  of  hi^  peak  flows 
during  the  winter  months,  which 
artificially  skew  the  average  flow  jates. 

We  bebeve  the  existing  definition  for 
headwaters,  as  currently  written  in  33 
CFR  330.2(b),  adequately  provides  for 
the  consideration  of  ephemeral  tributary 
systems  and  accommodates  this 
comment.  In  addition,  headwaters 
whether  vegetated  or  not  provide 
important  flood  storage  and  water 
qxiality  values  to  the  overall  aquatic 
system.  If  some  ephemeral  drainage 
areas  are  truly  low  value  the  districts 
can  develop  and  issue  regional  general 
permits  to  expand  coverage. 

Several  commenters  expressed  the 
concern  that  NWP  26  reduces  the 
program's  protection  of  vernal  pools  and 
requested  that  the  filling  of  vernal  pools 
not  be  allowed  imder  NWP  26. 

We  believe  the  provisions  for 
"discretionary  authority"  at  both  the 
division  and  district  levels  is  adequate 
to  accommodate  the  concerns  for  unique 
waters. 

One  commenter  stated  that  the  NWP 
does  not  meet  the  regulatory 
requirements  of  the  Natxiral  Resources 
Conservation  Service's  Wetland 
Conservation  Provisions  (Swampbuster 
program)  and  continues  the  application 
of  inconsistent  standards  on  the 
communities  regulated  by  the  section 
404  and  Swampbuster  programs. 

"The  Corps  finds  no  conflicts  between 
this  NWP  and  programs  administered  by 
the  Natural  Resource  Conservation 
Service  and  is  working  closely  with  the 
NRCS  to  provide  consistency  in  our 
programs.  Since  the  standards  for  the 
two  programs  are  different,  as  are  the 
program  goals,  some  differences  will 
exist.  We  are  committed  to  minimizing 
the  differences  to  the  extent  possible. 

One  commenter  stated  that  Corps 
districts  differ  in  the  methodologies 
used  to  calculate  or  determine  where 
the  "5  cubic  feet  per  second"  point  is 
on  waterways  and  that  the  methodology 
should  be  standardized.  The  commenter 
also  recommended  that  there  be  a 
designated  record  keeping  method  and 
that  the  information  be  distributed  or 
made  available  to  the  public. 

We  believe  that  the  definition  of 
headwaters  is  adequate  to  establish 
consistency  in  determination 
'  methodologies.  The  determination  is 
normally  an  analytical  one;  however, 
abbreviated  or  simplified  estimating 
methods  are  considered  appropriate  on 
a  regional  basis.  We  do  intend  to 
estahlish  standard  reporting  methods  for 
data  collection. 

One  commenter  felt  that  there  is  a 
need  to  clarify  the  deimition  of  "single 
and  complete  project"-  for  this  NWP, 


suggesting  that  the  permit  should  be 
applied  differently  (perhaps  different 
thresholds)  for  projects  that  differ  in 
purpose  and  size. 

Tne  Corps  has  provided  guidance  to 
the  field  regarding  the  definition  of 
"single  and  complete  project"  and 
believes  it  would  be  inappropriate  and 
inconsistent  to  modify  tixat  guidance  for 
this  permit.  NWP  26  is  designed  to 
address  minor  filling  activities  with  less 
than  minimal  impacts.  Neither  the 
magnitude  of  the  project,  nor  the  level 
or  public  interest,  nor  the  natiire  of  the 
applicant,  are  relevant  considerations  to 
the  decision  on  whether  the  project's 
adverse  effects  are  minimal.  Our 
definition  of  "single  and  complete" 
project  does  not  cdlow  piecemealing 
projects  regardless  of  the  type  of  project. 

cfoe  commenter  requested  a  definition 
of  special  aquatic  sites. 

Tae  definition  of  "special  aquatic 
sites"  is  provided  in  the  section 
404(b)(1)  Guidelines  (40  CFR  230.3(q- 
1)).  No  further  definition  is  considered 
necessary  for  the  purposes  of  this 
nationwide  permit. 

A  few  commentera  recommended  that 
the  Corps  coordinate  all  applications 
with  natural  resources  agencies, 
including  applications  for  activities 
imder  one  acre  in  size. 

The  Corps  believes  that  activities 
involving  less  than  1  acre  of  waters  of     ■• 
the  United  States  are  generally  minor  in 
nature,  and  that  multiple  Federal  agency 
review  is  not  necessary.  The  Corps  staff 
is  well  trained  in  the  biological  and 
environmental  sciences  and  is  fully 
qualified  to  assess  potential  impacts. 
The  Corps  experience  with  agency 
response  to  the  existing  PCN  for  1-10 
acres  indicates  that  the  natural  resource 
agencies,  which  also  have  limited 
human  resources,  provide  very  fiew  site 
specific  substantive  responses  at  the 
lower  end  of  the  1-10  acre  range.  Thus, 
we  would  expect  even  fewer  comments 
for  projects  with  impacts  below  1  acre. 
Also,  the  additional  administrative 
workload  associated  with  agency 
coordination  would  seriously  impact 
the  Corps  ability  to  focus  on  projects 
with  greater  impact. 

A  few  commentera  recommended  the 
Corps  strictly  enforce  the  requirement 
for  all  NWP  26  applicants  to  submit  a 
wetland  delineation  with  the  pre- 
discharee  notification. 

The  Q}rps  strives  to  implem«it  the 
program  in  as  reasonable  and  flexible  a 
manner  as  possible  so  as  not  to  impose 
unnecessary  burdens  on  members  of  the 
regulated  public.  We  do  require  wetland 
delineations  to  the  extent  necessary  to 
identify  the  resources  being  affected  and 
the  necessity  for  adequate  mitigation 
vdien  appropriate.  The  level  of 
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refinement  of  such  wetland  delineations 
is  left  to  the  discretion  of  the  districts 
on  a  case^y-case  basis.  NWP  26  is 
reissued  with  modificaticNis  as 
discussed  above. 

27.  Wetland  and  Riparian  Restomtion 
and  Creation  Activities:  The  Corps 
proposed  to  modify  this  NWP  to  allow 
projects  to  occur  on  any  Federal  lands. 
We  also  requested  comments  on 
whether  to  allow  creation  of  wetlands 
and  their  subsequent  reversion  on 
reclaimed  sur£K»  coal  mined  lands,  to 
eliminate  the  5  year  window  of 
reversion  opportimity  and  allow  the 
reversion  to  occur  at  any  time  in  the 
future,  to  allow  use  of  NWP  27  for  any ' 
voluntary  restoration/cteaticm  project,  to 
include  enhancement  as  an  option,  and 
to  reqiure  a  written  agreement  in  all 
cases. 

There  were  several  commenters  for 
and  an  equal  number  of  conunenters 
against  the  proposed  modification  of  the 
permit  to  aHow  projects  to  occur  on  all 
Federal  lands.  Chie  commenter  felt  that 
the  proposed  permit  would  grant  more 
flexibility  on  Federal  lands.  Another    . 
commenter  fsh  that  the  Corps  should 
not  require  review  and  approval  of  an 
Operation  and  Maintenance  Plan  for 
irojects  on  Federal  lands  or  carried  out 
y  Federal  agencies  since  the  Corps 
does  not  review  or  approve  such  plans 
for  projects  on  private  lands.  We  believe 
that  all  Federal  agencies  should  be 
encouraged  to  participate  in  wetland 
restoration  and  creation  projects  and 
have  modified  the  permit  for  all  Federal 
lands.  Because  the  permit  is  limited  to 
restoration,  enhancement  and  creation 
activities  and  because  authorizations  for 
those  projects  occurring  on  Federal  land 
will  not  provide  the  opportunity  for 
reversion  of  the  wetlands  without  a 
permit  from  the  Corps,  we  concur  that 
an  Operations  and  Maintenance  Plan 
approval  is  unnecessary  and  we  have 
not  included  this  requirement  in  the 
final  permit. 

Several  commenters  supported  the 
omsideration  of  expanding  the  permit 
to  allow  for  the  creation  of  wetlands  and 
their  subsequent  reversion  on  reclaimed 
surface  coal  mined  lands,  provided  the 
wetlands  were  voluntarily  created  under 
an  OSM  permit  or  an  applicable  state 
program  permit.  A  few  were  opposed  to 
this  idea.  Some  stated  that  wetlands 
created  due  to  hydrologic  or 
topographic  features  of  the  landscape 
that  may  occur  diuing  reclamation 
should  not  be  excluded.  One  commenter 
stated  that  the  existence  of  a  Surface 
Mining  Control  and  Reclaimation  Act 
(SMCRA)  permit  document  and  a 
certification  that  reclamation  has  been 
performed  in  accordance  with  permit 
requirements,  should  be  sufficient  ta 


document  the  foct  that  the  wetland 
construction  was  volxmtary  and  non- 
mitigative.  The  Corps  believes  the 
potential  for  gaining  several  thousand 
acres  of  additional  created  wetlands 
through  this  provision  warrants 
modification  of  the  permit  as  outlined 
in  the  proposal.  The  permit  wording  has 
beenicban^^  to  include  wetlands 
volimtarily  created  imder  an  OSM 
permit  or  applicable  state  program 
permjit,  with  limitations  not  allowing  its 
use  fbr  vretlands  created  as  mitigation, 
nor  to  wetlands  or  waters  that  would  be 
creatM  naturally  due  to  hydrologic  or 
topographic  features,  nor  to  wetlands 
created  for  a  mitigaticm  bank.  Reversion 
of  su6h  voluntary  wetlands  in  the  future 
is  authorized  by  this  NWP  subject  to  the 
terms  and  conditions  of  this  NWP. 

A  few  comments  were  received 
regarding  the  consideration  for 
eliminating  the  5  year  window  of 
revension  opportimity  and  alloviring  the 
reveosion  to  occur  at  ^ny  time  in  the 
future.  Some  commenters  felt  that  the  5 
year  window  of  reversion  opportiuiity 
should  be  retained,  while  others  felt  it 
should  be  removed.  Some  commented 
that  removal  of  the  5  year  limitation  on 
the  window  would  attract  more 
conversion  of  abandoned  coal  mining 
sites  to  wetlands.  The  5  year  window  for 
reversion  of  wetlands  was  adopted  for 
written  agreements  that  had  limited 
terms,  for  wetland  restoration  and 
creation,  between  landowners  and  the 
Natural  Resources  Conservation  Service 
(NRCS)  and  the  U.S.  Fish  and  Wildlife 
Service  (FWS).  For  example,  upon  the 
expiration  of  such  a  20  year  agreement 
that  landowner  could  revert  the  wetland 
back  to  the  prior  condition  of  that  land. 
In  most  cases,  the  reversion  would 
involve  activities  that  require  a  permit 
fix>m  the  Corps.  We  believe  that  in  order 
to  authorize  these  reversion  activities  by 
the  NWP  for  an  agreement  that  had 
expired,  there  needed  to  be  a  time  limit 
after  the  agreement  expired,  to  complete 
any  reversion,  or  an  IP  would  be 
necessary.  The  1996  Farm  Bill  (Pub.  L. 
104-^127)  has  included  provisions  for 
NRCS  to  document  voluntary  wetland 
restoration,  enhancement,  and  creation 
activities  that  can  be  reverted  to  the 
prior  condition  at  any  time.  In  order  to 
support  and  encourage  such  voluntary 
restoration,  enhancement,  and  creation 
activities,  we  are  authorizing  those 
activities  and  the  reversion  of  such 

ids  to  their  prior  condition  by  this 
While  in  these  cases  thffle  will 
not  be  a  5  year  reversion  limit,  since  the 
»ment/documentation  does  not  have 
a  time  limit,  we  are  requiring  a  notice 
to  the  Corps  with  adequate 


documentatian  by  NRCS  of  the  prior 
condition. 

Some  commenters  felt  that  the  pennit 
should  be  expanded  to  include  any 
volimtary  restoration  or  creation 
projects,  to  include  private  parties  on 
private  lands  without  signed  agreements 
writh  either  the  NRCS  or  the  FWS.  A 
large  nxmnber  of  commenters  expressed 
opposition  and  an  equally  large  niunber 
of  commenters  expressed  support  for 
allowing  the  permit  to  authorize 
projects  on  non-Federal  public  lands. 
Some  commenters  stated  that  activities 
on  state  fish  and  wildlife  management 
areas,  conducted  by  a  state  agency, 
should  be  included  in  this  permit  One 
commenter  felt  that  the  Corps  should 
grant  state  agencies  a  statewide 
exemption  for  managing  wildlife 
populations.  Some  stated  that  they 
would  support  expanding  use  of  this 
permit  to  voluntary  restcnation  and 
creation  activities  by  state  and  local 
government  agencies  provided  those   ■•' 
agencies  demonstrate  a  Icmg-term 
commitment  to  maintenance  of  the 
created  or  restored  area.  The  Corps 
believes  that  including  authorization  for 
all  creation,  enhancement,  and 
restoration  activities  on  any  lands 
(Federal,  non-Federal  public  lands  and 
private  lands)  would  provide  a  less 
burdensome  pennit  process  and  provide 
additional  incentives  for  wetland 
creation,  enhancement,  and  restoration 
projects.  The  nationwide  pennit  has 
been  modified  to  include  authorization 
for  public  andprivate  entities  to 
conduct  creation,  enhancement,  and 
restoration  activities  on  any  lands,  but 
with  ho  opportunity  for  reversion  of 
those  wetlands  Mrithout  a  permit  from 
the  Corps,  provided  the  p>ermittee 
notifies  the  District  Engineer  in 
accordance  with  the  "Notification"  :   ' 
general  condition.  This  NWP  caimot  be 
used  to  authorize  the  reversion  of  such 
wetlands. 

With  regard  to  whether  or  not  to 
include  wnhanoRment  as  an  option,  one 
commenter  stated  that  while  most 
enhancement  projects  have  httle 
adverse  effect  to  wetland  functions, 
measures  considered  by  some  parties  to 
be  enhancement  may  at  times  be 
considered  by  others  to  have 
unacceptable  negative  effects  on 
wetland  functions  and  values.  Another 
commenter  stated  that  the  inclusion  of 
enhancemwit  without  technical  criteria 
for  project  review  may  increase  the  risk 
of  existing  areas  of  wetland  being 
converted  to  other  wetland  types.  The 
existing  NWP  provided  for 
enhancem^t  of  wetlands,  but  this  was 
not  clearly  stated,  by  providing  for 
"restoration  of  *  *  *  degraded  non- 
tidal  wetlands."  Further,  we  believe  that 
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this  NWP  should  authorize  the 
enhancement  of  degraded  wetlands.  We 
agree,  and  do  not  intend,  for  this  NWP 
to  allow  "enhancement"  for  the 
conversion  of  one  wetland  type  to 
another.  We  have  included 
enhancement  projects  but  have  limited 
enhancement  under  this  NWP  to 
improving  degraded  wetlands. 

We  concur  with  these  comments  and 
believe  that  to  ensure  no  more  than 
mtninml  impacts  will  result  from  the 
authwizatioa,  we  cannot  include 
enhancement  within  the  scope  of  this 
NWP. 

Several  commenters  fioh  that  there 
was  a  need  for  a  binding  agreement  in 
aU  cases,  even  where  voluntary 
restoration  is  ocoirring  under  other 
Federal  or  state  programs  without  a 
written  agreement,  while  othexs  felt  that 
binding  agreements  were  not  necessary. 
One  commenter  stated  that  the  written 
agreements  do  not  have  to  be  easements 
or  contracts,  which  may  dissuade  many 
landowners  from  participating,  that  the 
agreements  could  be  management 
agreements  which  become  conditions  to 
the  permit.  One  commenter  stated  that 
for  voluntary  restoration  and  creation 
projects  involving  a  Federal  or  state 
agency,  an  agreement  should  be 
leqtiired.  and  for  a  voluntary  project 
that  does  not  include  Federal  or  state 
cost  sharing  or  technical  assistance,  no 
agreement  should  be  reqiiired  provided 
hydrologic  and  vegetative  baseline 
conditicms  are  docimiented.  We  have 
concluded  that  the  requirement  for  a 
binding  agreement  is  not  necessary  in 
all  cases.  However,  where  the 
authorization  provides  opportimity  for 
reversion  of  the  created  or  restored 
wetland  to  its  non- wetland  state  (i.e..  in 
those  cases  involving  private  parties 
entering  into  contracts/agreements  with, 
or  documentation  of  prior  condition  by. 
the  NRCS  or  FWS  imder  special  wetland 
programs  or  an  OSM  or  applicable  state 
program  permit),  then  a  binding 
agreement,  documentation,  or  permit  by 
NRCS.  FWS,  or  OSM  or  applicable  sUte 
agency,  vtdxich  clearly  docxmients  the 

Erior  condition,  must  be  required.  We 
ave  clarified  in  the  NWP  that  reversion 
can  only  occur  where  such  instnunents. 
which  clearly  docimient  the  prior 
conditi(Hi.  are  excepted,  bi  aU  other 
cases,  where  the  reversion  opportunity 
is  not  included  and  a  permit  will  be 
required  for  alteration  of  the  restored, 
enhanced  or  created  wetland  or  no 
binding  agreement  or  documentation  of 
the  prior  conditions  will  be  reqiiired. 
A  few  commenters  stated  that  there 
was  no  need  to  document  baseline 
conditions.  Some  commenters  felt  that 
in  cases  of  purely  volimtary  efibrts, 
there  does  not  appear  to  be  a  compelling 


need  for  rigorous  docimientation  of  the 
baseline  conditions.  Others  felt  that  this 
permit  should  include  conditions  that 
require  documentatimi  of  existing  use. 
hydrology  and  vegetation  baseline 
oonditians  and  allow  reversian  to 
previous  use  provided  it  does  not 
exceed  the  previous  conditions.  Some 
felt  that  the  format  for  documenting 
baseline  conditions  should  be 
standardized,  while  others  felt  that  the 
baseline  condition  could  be 
documented  in  a  predischarge 
notification,  by  way  of  a  wetlands  and 
watOTS  of  the  United  States  delineation. 
Some  commenters  suggested  that  this 
permit  should  not  authorize  conversion 
to  pre-restoration  conditions  where 
baseline  conditians  cannot  be 
docxmiented.  The  Corps  believes  it  is 
only  necessary  to  document  prior 
(baseline)  conditicms  for  those  cases 
where  there  would  be  an  opportunity 
for  reversion  of  the  restored  or  created 
wetland  to  their  original  condition. 
Fiirthermore,  for  those  cases  wdiera  the 
opportunity  to  revert  the  wetland  to  a 
non-wetland  status  is  available, 
documentation  of  the  prior  condition  is 
required  though  NRCS.  FWS  or  OSM 
programs.  The  Corps  agrees  that  the 
prior  condition  must  be  documented  in 
such  cases.  Consequently,  prior 
conditians  will  be  documented  in  those 
cases  allowing  reversion  of  wetland  to 
non-wetlands.  If  that  doctmientation 
cannot  be  provided  at  the  time  the 
reversion  is  requested,  then  an  IP  would 
be  required  for  any  reversion.  In  those 
cases  where  a  permit  from  the  Corps 
will  be  required  for  alteration  of  the 
created  or  restored  wetland,  we  do  not 
believe  that  the  prior  condition  need  be 
dociunented. 

Some  commenters  stated  that 
notification  to  all  resource  agencies 
should  be  included  with  this  permit  and 
further  that  the  Corps  should  be 
required  to  notify  all  interested  persons 
that  could  be  affected  by  the  restoration 
or  creation  activities.  Others  advocated 
limitations  such  as  requiring 
notification  with  agency  coordination 
for  activities  exceeding  ^/a  acre.  Some 
commenters  were  afraid  that  restoration 
of  wetlands  to  create  waterfowl  feeding 
areas  could,  as  an  example,  adversely 
impact  other  species,  which  could  be 
identified  through  agency  coordination. 
The  Corps  believes,  based  on  the 
changes  and  modifications  discussed 
above  and  the  scope  of  the  authorized 
activities,  that  the  activities  and  impacts 
authorized  by  this  NWP  will  not  only  be 
minor  in  nature,  but  will  result  in 
positive  contributions  to  the  national 
gocd  of  increasing  wetland  areas.  We 
believe  notifications  to  the  agencies  and 


all  affected  parties  would  be 
unnecessarily  burdensome  to  aU  the 
parties  and  would  be  excessively 
duplicative  governmental  review 
without  commensurate  mvironmental 
benefits. 

One  ccKnmenter  suggested  that  the 
permit  not  authorize  discharges  into 
open  water.  The  Corps  has  not  Umited 
the  permit  to  not  apply  to  open  water. 
To  do  so  would  excessively  limit  the 
use  of  the  nationwide  permit  It  is 
anticipated  that  most  activities 
authorized  under  this  permit  will  be  in 
channels,  ditches  and  some  small 
impacted  streams.  It  is  unlikely  that  fills 
in  larger  open  water  areas  such  as  lakes 
or  rivers  would  occiir,  particularly  with 
the  requirement  that  impacts  be  less 

than  Tninimwl. 

Another  asked  that  this  preamble 
clarify  the  relationship  between  this 
NWP  and  the  proposed  new  NWPs  A  for 
Moist  Soil  Management  and  NWP  B  for 
Food  Security  Act  Minimal  Effect 
Exempticms.  This  NWP  is  for  the 
restoration,  enhancement,  or  creation  of 
wietlands  while  NWP  30  Moist  Soil 
Management  (proposed  NWP  A)  is  for 
management  of  wetlands  and  proposed 
NWP  B  is  for  wetland  mitigation  created 
for  the  loss  of  wetlands  on  agrioiltural 
lands. 

Another  commenter  suggested 
clarification  of  the  term  "non-tidal"  in 
the  context  of  this  permit,  suggesting 
that  terra  should  only  apply  to  naturally 
non-tidal  wetlands  and  not  to  formerly 
tidal  wetlands  which  have  been  diked 
and  are  now  freshwater  wetlands.  The 
term  tidal  is  defined  in  the  Corps 
regulations  at  33  CFR  328.3.  Non-tidal 
refers  to  the  existing  conditions  and 
would  include  former  tidal  areas  that  no 
longer  meet  the  definition  of  tidal 
waters. 

One  commoiter  also  sxiggested  that   •/ 
this  NWP  apply  to  compensatory 
wetland  mitigation  for  Federal  aid 
transportation  projects,  and  another 
recommended  that  this  {lermit  not  apply 
to  projects  that  are  primarily  stormwater 
treatment  projects.  Compensatory 
wetland  mitigation  activities  required 
under  Corps  permits  (such  as  those  for 
FHWA  projects)  are  normally 
authorized  by  the  permit  reqiiiring  the 
compensatory  mitigation  and  this  NWP 
would  generally  not  apply.  This  NWP 
authorizes  the  restoration, 
enhancement,  and  creation  of  wetlands 
and  does  not  address  their  need.  If 
wetlands  are  created  for  stormwater 
treatment  projects  they  would  be 
authorized ,  if  they  meet  the  terms  and 
conditions  of  this  NWP.  However, 
generally  reversion  of  such  wetlands 
would  normally  not  be  authorized  by 
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this  NWP.  NWP  27  is  leissuad  with 
changes  discussed  above. 

28.  Modifications  of  Existing  Marinas: 
The  Corps  proposed  no  changes  to  this 
NWP.  One  commenter  stated  that 
compliance  with  state  permits  or 
exemptions  would  be  required  where 
submerged  state-owned  lands  were 
included  in  the  modification  of  an 
existing  fedlity.  The  intent  is  not  to 
allow  any  additional  slips  or  docks,  thus 
additional  water  quality,  navigational  or 
safety  impacts  would  not  occur.  We 
recognize  the  need  for  compliance  with 
all  existing  applicable  regulations.  The 
issuaiu»  of  this  NWP  would  not  obviate 
the  need  to  obtain  other  Federal,  state, 
or  local  authorizations  required  by  law. 
NWP  28  is  reissued  without  change. 

29.  Single-Family  Housing  NWP:  Tha 
Corps  pn^Kwed  modifying  the 
notification  process  for  this  nationwide 
permit  to  provide  for  resource  agency 
coordination  during  the  notification 
review  process. 

General:  A  large  niunber  of 
commenters  opposed  reissiiance  of 
NWP  29,  expressing  the  opinion  that  the 
permit  does  not  conform  to  the 
requirements  for  general  permits, 
violates  the  Fish  and  Wildlife 
Coordination  Act  and  is  not  in 
compliance  with  the  National 
Environmental  PoUcy  Act  One 
commenter  stated  the  belief  that  the 
permit  is  inconsistent  with  Florida 
statutes. 

The  Corps  believes  that  NWP  29  is  in 
compliance  with  all  Federal  laws  and 
regulations.  The  permit  is  for  actions 
that  are  similar  in  natiire,  both  in  size 
and  type  (less  than  Vt  acre,  single  femily 
residences).  With  the  general,  regional, 
and  specific  conditions,  the  district's 
opportimity  to  review  each  case  through 
the  notification  process,  and  the 
district's  opportimity  to  exercise 
discretionary  authmity,  we  are 
confident  that  individual  and 
cumulative  adverse  effects  will  not 
exceed  minimal.  Initial  development 
and  issiiance  of  the  permit  along  with 
this  reissuance  has  been  dcme  in  full 
compliance  with  33  CFR  part  330, 
which  includes  compliance  with  the 
Fish  and  Wildlife  Coordination  Act  and 
NEPA.  If  the  permit  is  in  some  way  not 
consistmt  with  state  law,  the  state  can 
deny  its  section  401  water  qiiality 
certification.  Furthermore,  issuance  of 
any  Corps  permit  does  not  allow 
applicants  to  violate  state,  local  or  other 
Federal  laws. 

One  commoiter  opposed  the  NWP 
because  the  program  usually  prohibited 
houses  in  wetlands  before  this  NWP. 
Another  commenter  expressed 
opposition  based  cm  the  beUef  that  the 
issuance  of  the  permit  will  increase^ 


property  values  and  cause  taxes  to 
increase. 

Tite  Corps  regulatory  program  has 
never  prohibited  fills  for  the 
construction  of  homes.  IPs  were 
required,  however,  which  in  some  cases 
may  have  resiilted  in  denials  due  to  the 
availability  of  practicable  altonatives 
available  to  the  applicant.  However, 
most  projects  were  permitted  following 
the  review  and  analysis  associated  with 
the  tP  process  for  single  femily 
resiaenoes.  Moreover,  virtually  every  IP 
that  was  issued  involved  only  on-site 
avoidance,  minimization,  and,  in  a  few 
cases,  compensatory  mitigation,  because 
oSsite  alternatives  for  this  type  of 
project  are  not  generally  viewed  as 

Eracticable.  The  IP  process  continues  to 
B  required  for  proposals  which  exceed 
the  ^/2  acre  or  the  minimnl  effects 
limitations  of  the  permit  or  where  the 
Corps  district  uses  its  discretionary 
authority.  The  eSiects  of  the  permit  on 
proj^erty  values  relative  to  state  and 
local  taxation  programs  are  imknown  to 
the  Corps  and  is  not  an  issue  for 
consideration  by  the  Corps  regulatory 
program. 

Ajoouple  of  commenters  expressed 
the  ^pinion  that  the  NWP  was  created 
only  for  political  reasons  in  that  there 
was  no  natural  resource  protection  basis 
for  its  creaticHi.  The  permit  was  initially 
issued  and  is  being  reissued  to  provide 
regulatory  reUef  to  small  landowners  for 
projects  with  minimal  adverse  efiects  on 
the  aquatic  environment.  While  an 
important  goal  of  the  Corps  regulatory 
program  is  to  protect  the  Nation's 
aquatic  resources,  providing  timely  and 
eCBdent  decision-making  and  rendering 
feir  and  reasonable  decisions  for  the 
applicant  are  also  established  goals  of 
the  program.  We  beUeve  this  permit  is 
consistent  with  the  goals  of  the 
regulatory  program,  including 
protection  of  the  aquatic  env^imient 
Virtually  every  single  femily  residence 
application  for  fill  was,  in  the  past, 
authorized  as  long  as  impacts  on-site 
were  minimized.  The  Corps  assures  this 
same  level  of  protection  of  the  aquatic 
environment  Uutnigh  the  NWP  29  PCN 
process. 

Many  commenters  supported 
reissuance  of  NWP  29,  but  these 
commenters  were  spUt  with  regard  to 
whether  the  notification  of  the  actions 
should  be  provided  to  resource  agencies 
prioit  to  authorization.  One  commenter 
recommended  that  we  carefully  avoid 
unnecessary  regulatory  oversi^t  with 
notification.  The  Corps  has  concluded 
that  the  notification  procedures  for  this 
permit  should  include  agency 
coordination.  The  pennit  has  been 
revnsded  to  effect  this  change. 


Some  commenters  reconunended  *h^ 
the  permit  be  temporary  because  it 
attempts  to  assist  small  landowners  vrho 
had  unknowingly  purchased  wetlands 
or  purchased  the  land  {wior  to  wetlands 
regulation.  The  commenters 
reconunended  we  not  reissue  the  pennit 
after  the  year  2001 ,  at  which  time  the 
regulatory  program  will  have  be«i  in 
place  for  almost  30  years.  The  Corps  is 
reissuing  for  a  period  of  5  years  and  all 
NWPs  will  be  reviewed  for  reissuance 
prior  to  their  e^qiiration  in  the  year 
2001. 

Pennit  Limitations  %■  Definitions: 
Several  commenters  suggested  the 
modifying  the  limits  of  the  pennit  and 
recommended  the  following:  Limit  fills 
to  V4  and  Vio  of  an  acre;  exclude  use  in 
open  water  areas;  require  mitigation  for 
fills  over  50  cubic  yards;  and,  disallow 
use  for  fills  in  mit^ation  sites.  One 
commenter  recommended  the  permit  be 
limited  t6  a  specific  niunber  of  V^  acre 
authorizations  allowed  per  wetland. 
Another  suggested  establishing  limits 
based  on  eco^stem  rather  than 
ownership.  Two  commenters 
recommended  that  we  prohibit 
discharges  mthin  100  feet  of  streams 
supporting  anadromous  fish.  One 
commenter  recommended  excluding 
certain  regional  waters.  Chie  commenter 
stated  that  it  was  a  majcH-  oversight  to 
allow  this  NWP  to  apply  to  non-tidal 
wetlands  adjacent  to  bie  ocean.  One 
commenter  commented  that  the  permit 
should  be  limited  to  authorization  of 
primary  residences  only  and  another 
reccHnmended  that  mitigation  be 
required  as  a  condition  of  the  permit 

After  carehil  consideration  of  all  the 
comments,  and  based  on  our  experience 
with  NWP  29  over  the  past  year,  the 
Corps  has  determined  uiat  the  acreage 
limitation  should  be  retained  at  ^/t  acre, 
a  limit  should  be  imposed  to  require  a 
"no  fill"  buffer  between  the  fill  and  any 
free  flowing  stream,  river,  or  other 
flowing  wraterbody  and/or  the  normal 
spring  high  tide  in  tidal  areas.  Data 
collected  on  the  use  of  NWP  29  over  the 
last  year  has  shown  that  the  averse 
impact  pw  NWP  29  across  the  nation 
was  approximately  0.19  acres.  The  data 
also  siM>ws  that  during  none  of  the 
quarters  did  the  average  impact  acreage 
go  above  0.25  acres.  Additionally,  it 
should  be  noted  that  the  average  acreage 
requested  was  aaly  0.31.  For  aU  of 
Fiscal  year  1996,  the  Corps  authorized 
333  projects  for  a  total  of  62  acres  of  fill 
nationwide.  The  total  acreage  of  fill 
requested  by  applicants  was  101  acres, 
thus  the  Corps  review  reduced  the 
requested  imparts  by  40%. 
PurthennoTB.  mitigatian  may  be 
required  for  hi^Mr  value  wetlands.  Of 
oouise,  as  with  all  NWPs.  the  Corps 
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districts  will  ensure  that  the  fill  is  the 
miTiimnTn  needed  on  a  c»ae-by<aae 
basis.  If  additional  levels  of  protection 
are  necessary,  Corps  District  and 
Division  Engineers  will  add  regional 
conditions  as  they  did  in  several 
districts  in  1995.  As  with  other  NWPSf 
such  regional  conditions  could  revoke 
NWP  29  in  certain  high  value  aquatic 
areas  or  add  region  specific  limitations 
on  the  use  of  NWP  29. 

One  commenter  requested  a  clearer 
definition  of  "non-tidal"  to  ensure 
adequate  protection  of  marine  and 
estuarine  habitats.  The  commenter 
.  pointed  out  that  the  definition  differs 
between  the  Rivers  and  Harbors  Act 
(meen  high  water)  and  the  Clean  Water 
Act  (Spring  high  tides  as  other  high 
tides  with  periodic  ftequency),  and 
recommended  the  adoption  of  the  CWA 
definition. 

The  definition  of  tidal  ~waters  can  be 
found  in  33  CFR  328.3(f)  and  is  defined 
as  those  waters  that  rise  and  &11  in  a 
predictable  and  measurable  rhythm  or 
cycle  due  to  the  gravitational  pulls  of 
the  moon  and  sun  (the  high  tide  line). 
Hdal  watecs  end  where  the  rise  and  fall 
of  the  water  surface  can  no  longer  be 
practically  measured  in  a  predictable 
riiythm  due  to  masking  by  hydrologic, 
wind,  or  other  effects.  The  high  tide  line 
includes  the  normal  spring  high  tides. 
The  limits  of  Corps  jimsdiction  in  non- 
tidal  waters  of  the  United  States  can  be 
found  in  33  CFR  328.4(c).  This 
regulation  does  not  mean  that  wetlands 
adjacent  to  tidal  wetlands  are  also  tidal 
wetlands,  but  rather  that  in  coastal 
areas.  Corps  jurisdiction  extends  to  the 
limits  of  these  "non-tidal  wetlands"  that 
are  adjacent  to  tidal  wetlands. 
ConsequenUy,  this  NWP  is  applicable  to 
wetlands  that  are  adjacent  to  wetlands 
subject  to  spring  high  tides.  However, 
divisions  can,  as  some  did  in  1995, 
provide  regional  conditions  to  exclude 
high  value  wetlands  adjacent  to  tidal 
waters. 

Several  commenters  requested  either 
elimination  or  a  more  detailed 
definition  of  the  term  "attendant 
features".  They  suggested  that 
swimming  pools,  tennis  courts,  bams, 
small  businesses  and  septic  fields 
should  not  be  allowed.  The  purpose  of 
this  permit  is  to  reduce  the  regulatory 
burden  associated  with  the  construction 
of  single-family  homes  while 
maintaining  environmental  protection. 
When  building  single-family  homes  we 
recognize  that,  besides  the  foimdation  of 
the  house  itself,  there  are  activities 
associated  with  a  house  that  are 
considered  necessary,  customary,  or 
normal  to  home  sites.  We  believe  these 
"attendant  featxires"  should  normally  be 
authorized  with  the  house.  We  would 


not  accomplish  the  piirpoae  of  this 
pomit  if  we  were  to  authorize  the  house 
only  and  process  an  IP  for  the  attendant 
features.  Atiendant  features,  for  the 
purpose  of  this  permit,  include  featiires 
that  are  reasonable,  necessary 
appurtenances  constructed  in 
conjunction  with  single-family  housing 
activities.  Examples  include  a  garage, 
driveway,  storage  shed,  septic  field,  and 
yard.  Examples  of  inappropriate 
attendant  features  not  covered  by  this 
permit  include  a  bam,  which  may  be 
covered  l^  NWP  40,  or  a  small  business. 
Such  features  would  not  be  directly 
related  to  a  single-family  home.  Wlule 
we  believe  that  a  yard  is  an  appropriate 
attendant  fieatiu^  of  a  single-family 
home,  we  have  not  identified  a  size  that 
will  woric  for  all  NWP  29s.  Therefore, 
we  will  work  with  the  applicant  to 
ensure  that  acceptable,  but  not 
excessive,  yards  are  authorized.  This 
NWP  only  authorizes  activities  from  the 
pospective  of  the  Corps  regulatory 
authorities,  other  Federal,  state,  and 
local  permits,  approval,  or 
authorizations  may  also  be  required. 
The  permittee  would  be  responsible  for 
obta^iing  all  necessary  authorizations, 
including  building  pennits,  prior  to 
placing  a  septic  system,  yard,  or  any 
other  fills  in  wetlands.  Additionally, 
water  quality  is  a  concern  addressed  by 
applicable  state  agencies  as  well  as  the 
Corps.  It  is  the  permittee's  responsibility 
to  obtain  any  necessary  water  quality 
approvals  or  authorizations  prior  to  the 
discharge  of  fill.  Furthermore,  while 
properly  designed,  constructed,  and 
operated  septic  systems  can  be  placed 
on  fill  in  many  wetlands,  the  septic 
system  must  be  approved  by  the 
appropriate  state  or  local  agency.  The 
Corps  has  determined  the  extent  of  the 
attendant  features  to  be  applied  on  a 
nationwide  basis.  If  an  individual 
district  concludes  that  a  particular 
feature  should  not  be  authorized  under 
this  permit,  then  the  Division  Engineer 
must  regionally  condition  the  permit  to 
exclude  the  feature.  Furthermore, 
additional  restrictions  may  be  placed  by 
states  in  401  water  quality  certification 
or  CZM  consistency  determination.  On 
a  case-by-case  basis,  where  a  particular 
feature  is  not  appropriate  at  a  specific 
site,  the  District  Engineer  may  condition 
the  NWP  or  require  an  individual 
pomit. 

As  a  Corps  district  evaluates  each 
request  imder  NWP  29,  they  will 
consider  the  proposed  home  and 
attendant  features  in  the  context  of  the 
functions  and  values  of  the  watera  of  the 
United  States  as  well  as  local  zoning 
and  regulatory  set-backs  and 
requirements.  If  uplands  are  available 


on  the  applicant's  property  to 
reasonably  accommodate  the  home  and 
attendant  features,  after  considering 
property  line  set-backs  and  other 
requirements,  the  Corps  will  not 
authorize  the  project  under  NWP  29  and 
instruct  the  applicant  to  apply  for  an  IP. 
If  fill  for  the  home  and  for  attendant 
features  is  needed,  the  Corps  will 
determine  the  amount  of  fill  based  on 
thelKiuatic  functicms  and  values  to  be 
impacted.  Specifically,  attendant 
featiues  such  as  a  yard,  tennis  court,  or 
swimming  i>ool  may  be  limited,  or  not 
authorized,  if  the  project  is  located  in 
high  value  wetlands.  The  Corps  will 
generally  require  septic  ^stems  to  be 
located  as  far  as  possible  from  open 
waters,  and  will  otherwise  attempt  to 
ensure  that  septic  systems  will  not 
adversely  affef:t  the  quality  of  surfece 
watere. 

Effects  8-  Cumulative  Effects:  Onft 
commenter  expressed  concerns  for 
adverse  effects  on  floodplains  resulting 
from  issuance  of  the  permit.  Two 
commoiten  expressed  concern  for 
water  quality  impacts  due  to  the  typical 
location  of  NWP  29  activities  within 
watersheds.  Several  commentera 
expressed  the  belief  that  this  permit 
encoiirages  housing  development  in 
wetlands,  and  several  expressed  general 
concerns  for  the  cumulative  impacts. 

Because  the  activities  associated  with 
the  use  of  this  permit  could  be  located 
witliiu  the  floodplain  or  a  wateibody, 
there  is  potential  for  increased  flooding 
and  reduced  flow.  The  notification 
process  allows  the  district  to  evaluate 
the  proposed  impacts,  including 
potential  flooding  impacts,  compare 
them  to  existing  impacts  within  the 
wetiand  system  or  watershed,  and 
determine  if  the  project  has  more  than 
minimal  individual  or  cimiulative 
adverse  effects.  The  district  will  use  its 
discretionary  authority  to  place 
conditions  on  a  proposed  activity  to 
avoid  or  minimize  tiiese  potential 
impacts.  If  the  activity  is  determined  to 
have  more  than  minimal  adverse  effects, 
the  district  will  require  mitigation  or  an 
individual  permit.  The  district  and 
division  offices  may  identify  specific 
geographic  areas,  such  as  a  subdivision, 
or  a  particular  aquatic  system,  where 
there  may  be  concerns  regarding 
ciunulative  impacts  to  a  watershed.  If 
such  impacts  are  identified,  the  division 
will  revoke  this  NWP  in  specific 
geographic  areas  or  develop  regional 
conditions  that  apply  to  that  specific 
area.  Many  districts  and  divisions  have 
already  revoked  NWPs,  including  NWP 
29,  or  imposed  such  regional  conditions 
in  many  geographic  areas  or  wetland  at 
watejT  types. 
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Coordination:  One  commenter  asked 
that  we  require  Endangered  Species  Act 
and  Historic  Preservation  Act 
coordination  prior  to  authorization 
under  this  permit.  One  commenter 
requested  that  we  require  compliance 
with  Federal,  state,  and  local 
regulations.  The  Corps  believes  that  the 
provisions  of  Nationwide  Permit 
Conditions  11  and  12,  which  address 
endangered  species  and  historic 
properties,  as  well  as  the  procedures  in 
33^11  part  330,  are  adequate  for 
gi|flrding  against  unacceptable  impacts 
in  these  areas  of  concern.  Moreover,  by 
issuing  a  verification  letter  the  Corps 
has  made  a  determination  of  "no  affect" 
on  endangered  species  and  "no  adverse 
affect"  on  historic  properties.  The 
issuance  of  a  Federal  permit  does  not 
obviate  the  need  for  appUcants  to  - 
comply  with  all  other  Federal,  state  and 
local  laws  and  regxilations,  and  it  is 
incumbent  upon  the  appUcant  to  . 
Comply  with  all  applicable 
requirements.  "       * 

Subdivisions:  One  commenter 
suggested  applying  the  ourent  V2  acre 
limitation  for  subdivisions  created  on  or 
after  November  22, 1991,  to  all 
subdivisions  regardless  of  the  date  they 
were  created.  One  commenter  requested 
a  more  elaborate  discussion  on  what 
constitutes  a  subdivision.  Another 
recommended  the  subdivision  date  be 
1977  when  the  scope  of  the  Corps 
regulatory  jurisdiction  was  expanded 
and  404(e)  was  first  enacted,  or  1984 
when  many  property  owners  were  made 
aware  of  the  need  to  obtain  permits. 
Another  commenter  suggested  limiting 
the  permit  to  those  persons  who 
purchased  their  properties  prior  to 
enactment  of  Section  404  of  the  Clean 
Water  Act.  One  commenter  asked  what 
constitutes  "creation"  of  a  subdivision, 
is  it  the  date  the  subdivision  was  first 
drawn  on  a  piece  of  paper  or  the  date 
it  was  approved  by  a  planning 
jurisdiction?  One  commenter  requested 
the  addition  of  a  subdivision  rule 
(interpreted  to  mean  a  more  detailed 
discussion  of  subdivisions  within  the 
permit). 

November  22, 1991,  is  the  date  on 
which  the  current  NWP  program 
regulations,  including  issuance  of, 
reissuance  of  and  modifications  to  the 
previous  NWPs  were  published  in  the 
Federal  Register.  It  was  in  these 
regulations  that  the  terms  surrounding 
subdivisions  for  the  purpose  of  NWP  26 
were  outlined  and  awareness  of  the 
subdivision  clause  was  heightened. 
With  few  exceptions,  we  believe  this 
date  would  be  fair  to  all  parties.  We  do 
not  believe  that  the  November  22, 1991, 
date  penahzes  any  one  group  of 
individuals  and  that  is  the  date  which 


has  been  in  use  since  issuance  of  the 
nationwide  permit  on  September  25, 
1995.  The  subdivision  date  refers  to 
when  a  parcel  was  subdivided  into 
smaller  parcels,  not  when  the 
subdivided  smaller  parcels  are  sold. 
Therefore,  individual  parcel  owners  are 
not  penalized  based  on  when  they 
purchased  property.  The  t»m 
"creation"  refers  to  the  date  the  tract  of 
land,  after  being  subdivided,  is  officially 
approved  by  the  appropriate  state  or 
local  governing  agency.  The  conceptual 
subdivision  of  land  is  not  acceptable. 
One  commenter  recommended  that 
the  permit  be  conditioned  to  not  allow 
for  multiple  ownerships  by  family 
members  to  circumvent  the  subdivision 
clause.  We  believe  that  the  conditions 
limiting  the  use  of  this  permit  to  single- 
family  residences,  personal  residence, 
once  per  parcel,  and  not  more  than  V^ 
acre  total  per  subdivision  created  after 
November  22, 1991,  are  adequate 
conditions  to  limit  use  of  the  permit  and 
ensure  compliance  with  the  "minimal 
efiiects"  criteria  for  general  permits. 
Multiple  ownership  by  the  same  family 
within  a  subdivision  created  after 
November  22,  1991,  would  not  allow  for 
any  greater  fill  than  single  ownership  of 
the  subdivision,  in  that  the  total 
aggregate  fill  could  not  exceed  Vz  acre. 
NWP  29  is  reissued  with  the 
modifications  discussed  above. 

30.  Moist  Soil  Management  for 
Wildlife:  This  NWP  was  proposed  by  the 
Corps  as  a  new  nationwide  permit 
(proposed  new  nationwide  permit  A)  to 
authorize  activities  necessary  to 
manage,  construct,  and/or  maintiiin 
habitat  and  feeding  areas  for  wildlife  on 
Federally-owned  or  managed  and  state- 
owned  or  managed  property. 

Many  commenters  supported  the 
NWP  as  proposed.  Several  of  the 
commenters  felt  that  the  NWP  should 
include  activities  on  privately-owned 
lands  managed  by  Federal  agencies. 
These  are  agencies  with  expertise  in  the 
subject  area  and  are  responsible  for 
managing  the  lands  in  concert  with  the 
objectives  of  the  Federal  wetlands 
programs  such  as  NRCS  and  FWS  or 
state  plans.  A  few  commenters  stated 
that  wetland  areas  imder  permanent 
easement  and  deed  restrictions  should 
be  covered  by  the  NWP.  One  commenter 
stated  that  privately-owned  lands 
should  not  be  included.  This  permit  was 
proposed  by  the  Corps  specifically  for 
application  to  Federal  and  state  resource 
agency  activities.  It  Is  intended  that  the 
permit  apply  to  managed  lands  as  well 
as  lands  owned  by  these  Federal  and 
state  agencies.  Tbe  techniques  listed  in 
the  permit  are  not  "all  inclusive,"  but 
meapt  to  be  representative  of  the  ^pes 


of  activities  included.  The  list  has  not 
been  exptanded  for  the  sake  of  brevity. 

A  few  commenters  asserted  that 
discing  or  plowing  are  activities  that  are 
not,  and  should  not  be,  subject  to 
regulation.  Mowing  and  Inish  hogging 
are  two  examples  of  vegetation  removal, 
which  if  done  so  as  not  to  substantially 
distiirb  the  root  system,  are  not 
regulated  under  section  404.  (See  33 
CFR  323.2(d)(2)(I)).  While  discing  and 
plowing  activities  are  exempt  from 
regtilation  pursuant  to  CWA  section 
404(0(1)  when  conducted  in 
conjimction  with  ongoing  farming 
activities,  such  activities  are  not  exempt 
for  the  purposes  of  wildlife 
management.  Thus,  this  permit 
specifically  authorizes  these  activlties.- 

A  few  commenters  were  concerned 
about  implementing  adequate  review 
measures  and  suggested  that  the  Corps 
include  a  Federal  and  state  wildlife 
agency  PCN  to  ensiire  that  any 
conversion  of  wetland  types  would  be 
minimal  or  an  IP  would  be  required. 
Because  these  agencies  have  extensive 
expertise  in  wetland  management  and 
are  responsible  for  mannging  the  lands 
in  concert  with  the  objectives  of  Federal 
and  state  wetlands  programs,  we  believe 
the  PCN  processes  would  result  in 
unnecessary  and  dupUcative 
governmental  review.  Furthermore,  we 
have  added  an  additional  restriction  to 
the  NWP  to  not  authorize  converting 
wetlands  to  open  waterbodies.  Proposed 
Nationwide  Permit  A  is  issued  as 
proposed  and  discussed  ebove  as  NWP 
30. 

31.  Maintenance  of  Existing  Flood 
Control  Projects.  General:  This  NWP 
was  proposed  by  the  Corps  as  a  new 
nationwide  permit  (proposed  new 
nationwide  permit  l3)  to  authorize  the 
excavation  and  removal  of  acciunulated 
sediment  and  associated  vegetation  for 
maintenance  of  existing  flood  control 
facilities.  The  majority  of  those 
commenting  on  this  proposed  NWP 
were  in  support  of  its  issuance.  Most 
viewed  this  permit  as  one  that  would 
greatiy  improve  the  local  sponsor's 
abiUty  to  perform  critical  flood  control 
maintenance  activities.  Several 
commenters  felt  that,  especially  for 
some  projects,  using  this  NWP  would 
violate  404(e)  because  maintenance 
woric  would  have  more  than  minimal 
adverse  effects  on  fish  and  wildlife 
resources.  Their  concern  %vas  for  use  of 
the  permit  for  older  flood  control 
projects  now  supporting  fish  and 
wildlife  habitat.  Many  of  these 
commenters  felt  that  maintenance 
dredging  in  some  areas  could  result  in 
perpetuating  past  mistakes  and,  lot 
older  projects,  it  may  be  impossible  to 
determine  the  original  dimensions. 
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Many  conunenteis  felt  that  flood  control 
channels  that  develop  and  support 
wildlife  need  public  review  and  agency 
comment  and  a  PCN  requirement  will 
not  substitute  for  public  review  as 
required  by  the  Clean  Water  Act. 

We  believe  that  with  the  limitations 
and  conditions  included  within  the 
final  permit,  the  NWP  will  comply  with 
the  "minimal  effects"  criteria  for  general 
permits.  Safeguards  for  the  protection  of 
valuable  habitat  have  been  included 
within  the  permit,  particularly  in  the 
procedure  for  the  District  Engineer  (DE) 
to  determine  the  maintenance  baseline 
and  the  provisions  allowing  for  the  DE 
to  require  mitigation. 

Recommendation  for  Expanding  the 
Parmit's  Scope:  Niunerous  comments 
recooamended  expanding  the  scope  of 
'  this  NWP.  Some  of  the  recommended 
inclusions  were  state  and  city  flood 
control  maintenance  activities; 
maintenance  of  stormwater  management 
facilities;  water  conservation  facilities; 
retention/detention  basins  and  channels 
constructed  by  mumicipalities, 
watershed  management  organizations, 
and  watershed  districts  (in  compliance 
with  surface  water  management 
practices  required  by  the  state);  any 
Federal,  state,  or  locally  funded  flood 
control  project;  irrigation  facilities;  any 
facility  where  an  NEPA  docimient  has 
been  prepared;  drainage  system  inlets 
and  outlets;  manmade  channels  or 
structural  projects  developed  imder 
authorization  of  Federal  or  state 
governments;  and  any  facility  that  was 
constructed  through  excavation  prior  to 
the  Excavation  Rule.  One  commenter 
stated  that  any  "improved  channel"  or 
detention  facility  constructed  before 
July  1975  or  after  July  1975  if  it  met 
exemption  from  404  regulations  or  feU 
under  404  regulations  and  was 
authorized  by  the  Corps  shoidd  qualify 
for  this  NfWP. 

Many  of  the  facilities  included  in  the 
above  recommendations  would  be 
included  in  the  final  wording,  which 
authorizes  maintenance  of  existing  flood 
control  facilities  previously  authorized 
by  the  Corps  regulatory  program  or 
constructed  by  the  Corps  and 
transferred  to  a  local  sponsor  for 
operation  and  maintenance.  However, 
this  NWB  was  proposed  for 
maintenance  of  "flood  control" 
focilities.  In  order  to  expand  the  scope 
of  this  NWP  to  include  other  tjrpes  of 
facilities  such  as  irrigation  and  drainage 
projects,  we  would  need  to  propose 
such  a  change  for  public  conmient  and 
opportunities  for  a  public  hearing. 
Therefore,  we  are  not  expanding  the 
scope  of  this  NWP  to  include  other 
types  of  facilities.  However,  we  will 
seek  public  comment  regarding  other 


types  of  activities  that  should  be 
authorized  by  NWP  and,  if  appropriate, 
we  v^uld  propose  an  NWP  for  such 
facilities. 

Two  commenters  suggested  that  this 
NWP  include  construction  of 
cofiiardams  and  access  roads  necessary 
to  conduct  maintenance  of  the  flood 
control  fadhties  r^er  than  require 
separate  notification  under  NWP  33.  We 
believe  this  permit  should  be  limited  to 
maintenance  activities  of  existing  flood 
control  fadhties  and  that  temporary 
construction  activities  would  more 
appropriately  be  authorized  by  IPs  or 
NWP  33,  which  has  a  spedfic 
notification  requirement  for  a 
restoration  plan. 

Recommendation  for  Limiting  the 
Permit's  Scope:  A  few  commenters 
recommended  restricting  this  NWP  to 
only  on-going  flood  control  projects. 
One  of  these  commenters  spedfically 
suggested  that  the  NWP  should  be 
worded  to  state  that  for  a  projed  to 
qualify  for  this  NWP,  it  must  have  been 
maintained  within  the  past  3  years 
imless  otherwise  stated  in  the  original 
permit.  One  commenter  suggested  using 
the  safeguards  contained  in  NWP  3 — 
that  this  NWP  applies  only  to  the  repair, 
rehabilitation,  or  replacement  of 
currently  serviceable  water  management 
projects  authorized  under  Federal,  state, 
or  local  governments,  provided  the 
environmental  effects  resulting  from 
such  repair,  rehabiUtation,  or 
replacement  are  minimal.  One 
commenter  suggested  a  5  acre  threshold 
for  this  NWP,  and  another  felt  that  any 
threshold  wotild  be  arbitrary  and 
instead  recommended  that  this 
determination  be  mads  based  on  the 
quahty  of  the  existing  aquatic  resource 
and  how  the  site  will  be  imparted  by 
the  proposed  excavation  activity. 

We  induded  provisions  withm  the 
NWP  to  limit  maintenance  activities  to 
an  estabhshed  maintenance  baseline,  to 
be  determined  by  the  DE.  The  process 
prescribed  for  determining  the  baseline 
includes  consideration  of  the  faciUty's 
maintenance  history,  and  other  fadors 
designed  to  identify  the  purpose  and 
need  for  the  proposed  maintenance,  and 
that  the  proposed  maintenance  activity 
is  not  excessive  to  achieve  that  need. 
We  believe  tbat  specific  threshold  limits 
would  be  inappropriate  and 
uimecessarily  restrid  projects  that 
should  qualify  for  this  NWP. 

Pre-Construction  Notification:  Many 
commenters  were  opposed  to  having 
any  preconstrudion  notification 
requirements.  They  felt  that  it  would  be 
dupUcating  the  efforts  of  other  entities 
for  the  Corps  to  review  flood  control 
projects  that  adhere  to  the  original 
schedule  fOT  maintaining  the  fadlity. 


One  commenter  added  that  requiring  a 
PCN  would  be  contrary  to  the  Corps 
goals  to  avoid  unnecessary  regulatory 
controls  and  reduce  unnecessary 
paperwork  and  delays  for  permittees. 
Several  commenters  were  concerned 
that  additional  coordination  could  pose 
a  threat  to  public  health  and  safety  if 
flood  control  districts  were  impeded  in 
any  way  to  maintaining  a  facility.  Two 
conunenters  spedfically  requested  that 
there  be  no  PCN  requirement  for  the 
fadlities  designed  and  construded  to 
comply  with  local  or  state  water 
quantity  and/or  quaUty  control 
requirements  when  the  depth  and  area 
of  dredging  is  in  accordance  with  the 
originally  approved  design  plans. 
Another  commenter  suggested  that  no 
PCN  be  required  for  emergency 
maintenance  performed  as  a  result  of  a 
local,  state  or  Federally  declared 
disaster. 

Numerous  commenters  provided 
recommendations  for  thresholds  of 
when  to  require  a  PCN,  ranging  from 
100  to  100,000  cuInc  yards  or  at  a  1  acre 
threshold.  One  commenter  suggested 
that  a  25  cubic  yards  limit  be  used  in 
streams  supporting  anadromous  fish. 
Another  threshold  to  require  a  PCN  was 
whenever  previous  maintenance 
activities  occiuxed  more  than  5  years 
earUer.  One  commenter  suggested  using 
50  cubic  yards  as  the  PCN  threshold 
stating  that  under  50  cubic  yards  the 
applicant  coidd  use  NWP  18/19. 
Another  commenter  suggested  10  acres 
or  1  acre/mile  of  channel/year.  Another 
commenter  recommended  that  the 
impeded  area  threshold  be  10  acres 
minimiun  for  each  unlined  basin  and  25 
acres  minimum  for  each  soft  bottom 
channel  rbach  before  a  PCN  was 
required.  One  commenter  interpreted 
the  preamble  to  imply  that  only  unlined 
basins  and  channels  would  require  a 
PCN  and  that  the  regulation  itself 
should  reiterate  that  requirement. 

Following  theDE's  determination  of 
the  maintenance  baseline,  which 
requires  a  notice  to  the  Corps,  a  PCN  is 
required  for  maintenance  activities.  We 
believe  that  there  is  a  need  for 
notification  for  maintenance  activities  to 
ensure  compliance  Mdth  the  permit 
conditions  and  to  monitor  maintenance 
of  the  flood  control  fadlity.  The  PCN  is 
required  prior  to  each  maintenance 
activity  or  a  maintenance  plan  can  be 
submitted  just  noi  to  exceed  5  years. 
The  Corps  prefers  the  submittal  of  a  5 
year  maintenance  plan.  This  is  a  new 
NWP.  The  Corps  will  monitor  this  NWP. 
If  appropriate,  the  Corps  would  consider 
proposing  to  reduce  or  eliminate  the 
PCN  requirement.  Furthermore,  if  the 
projed  is  effectively  abandoned  due  to 
lack  of  proper  maintenance,  a  new 
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detennination  of  a  mainteoance  baseline 
would  be  required  before  this  NWF 
could  be  used  for  subsequent 
maintenance. 

Recommendations  for  Pennit 
Conditions:  Sefvenlcommenteaa 
recommended  that  this  NWP  be 
conditioned  to  preclude  maintenance 
MToA  that  would  result  in  wetland  and/ 
or  riparian  habitat  impacts.  One 
commenter  suggested  the  following 
wording  be  added  to  both  the  preamble 
and  the  permit  itself:  "In  circumstances 
w^re  the  DE  determines  that  the 
diannel  proposed  for  maintenance 
provides  other  significant  social  or 
ecological  functions  and  values  that 
may  be  jeopardized,  the  Corps  will 
excncise  its  discretionary  authority  to 
reqiiire  an  individual  permit"  One 
commenter  suggested  that  the  following 
conditions  be  added  to  this  NWP:  (1)  All 
excavation  must  have  been  previously 
addressed  in  the  project's  original  EIS; 

(2)  the  excavation  is  still  necessary  to 
obtain  the  project's  original  goals;  and 

(3)  the  benefit  of  attaining  those  project 
goals  still  justify  the  cost  of  the 
environmental  impacts  that  result  from 
the  removal  at  this  time  (as  opposed  to 
the  time  vrhea  the  original  EIS  was 
completed). 

We  believe  the  objectives  of  these 
recommendations  are  essentially 
achieved  through  the  application  of  the 
final  wording  of  the  permit,  the 
requirement  to  establish  a  mafiitenance 
baseline,  the  nationwide  permit  goieral 
and  section  404  only  conditions,  and 
the  opportimity  for  the  DE  to  exercise 
discretionary  authority  and/or  require 
mitigation  for  resource  impacts. 

One  commenter  requested  that  the 
Corps  delete  the  requirement  for  an 
applicant  to  specify  the  disposal  site. 
The  reason  for  this  is  that,  in  many 
cases,  the  disposal  site  is  not  known 
until  after  the  bids  for  the  project  are 
submitted,  which  may  occur  after  the 
NWP  has  been  verified.  This  commenter 
suggested  that  the  requirement  be 
replaced  by  a  commitment  bom  the 
applicant  to  dispose  of  material  at  an 
upland  site.  Other  commenters 
recommended  that  the  NWP  be 
expanded  to  allow  the  disposal  material 
in  jurisdictional  areas  where  the 
applicant  can  show  a  beneficial  use  for 
its  disposal.  Another  commenter 
recommended  that  the  location  of  the 
disposal  site  be  identified  only  if  it  is 
within  the  Corps  jurisdiction.  One 
commenter  sugg^ed  that  the  NWP 
specifically  state  that  this  NWP  does  not 
authorize  side  casting  excavated 
material  into  waters  of  the  United 
States,  agitation  dredging,  or  vihete 
dredged  material  testing  is  required. 


The  NWP  does  not  reouire  that  the 
disposal  site  be  spedfiea  in  advance, 
however,  it  does  require  that  dredged 
material  to  be  placed  in  upland  arees  or 
currently  authorized  disposal  areas  in 
watere  of  the  United  States.  Use  of  the 
dispoeal  site  must  also  be  in  compliance 
wiu  all  Federal,  state  and  local 
requirements,  as  must  every  aspect  of 
the  project,  or  the  NWP  is  not  valid. 

One  commoiter  added  that  should 
such  work  be  allowed,  there  should  be 
a  requirement  to  mitigate  for 
imavoidable  impacts  to  fish  and  wildlife 
resources.  Another  commenter  was 
concerned  that  mitigation  would  be 
required  for  projects,  especially  for 
those  constructed  prior  to  the  enactment 
of  the  Clean  Water  Act  in  1972,  causing 
an  imdue  financial  burden  on 
applicants. 

The  final  NWP  includes  provisions 
for  the  DE  to  determine  the  need  for 
mitigation  when  determining  the 
maintenance  baseline.  In  determining 
the  need  for  mitigation,  the  District 
Engineer  will  consider  the  following 
factore:  any  original  mitigation  required, 
the  current  environmental  setting  and 
any  impacts  of  the  maintenance  project 
that  were  not  mitigated  in  the  original 
construction.  The  District  Engineer  will 
not  delay  needed  maintenance  for 
completion  of  any  reqxiired  mitigation, 
provided  the  DE  and  the  applicant 
establish  a  schedule  for  the 
identification,  approval,  development, 
construction  and  completion  of  such 
required  mitigation. 

Ohe  commenter  requested  that  they 
not  be  required  to  submit  a  new  Mretland 
delineation  every  five  yean  because  of 
the  significant  cost  this  would  cause  for 
local  agencies.  The  Corps  general  policy 
is  that  wetland  delineations  are  verified 
for  no  more  than  5  years.  In  those  cases 
where  wetland  delineations  are 
required,  the  delineation  must  have 
been  voified  witlun  the  5  year  period. 
Once  a  delineation  has  been  completed 
and  verified,  subsequent  updates  and 
verifications  should,  in  most  cases,  be 
substantially  less  costly  and  time 
consuming.  A  wetland  delineation 
would  be  required  to  establish  the 
maintenance  baseline.  However,  for 
normal  maintenance,  a  wetland 
delineation  would  not  generally  be 
required,  but  may  be  on  a  case-by-case 
basis. 

Time  Limits  and  Maintenance 
Baseline:  Many  commenters  requested 
that  no  time  limits  be  set  for 
maintenance  intervals,  only 
demonstration  of  need.  One  commenter 
pointed  out  thai  in  some  cases  it  may 
take  a  flood  event  to  know  that  a  facility 
needs  maintenance,  and  little  would  be 
gained  by  disqualifying  projects  on  the 


basis  of  long  maintenance  intmvals. 
Another  commenter  added  that  it  would 
be  un&ir  to  penalize  older  facilities  that 
have  receiveid  little  maintenance  over 
the  years.  A  few  commenters  suggested 
that  the  baseline  should  be  ihe  ^ign 
conditions  with  no  set  time  limits  for 
maintenance  cycles,  since  such  a  time 
limit  would  be  arbitrary  and  wotild  not 
relate  to  the  ecological  valxie  of  a  local 
project  site.  One  commenter 
recommended  that  the  baseline 
condition  for  measurement  of  impacts 
^ould  be  the  "as-built"  or  newly 
constructed  condition. 

We  concur  that  no  time  limits  should 
be  set  for  maintenannH  intervals  and  that 
it  would  be  unfair  to  penalize  older 
facilities.  We  have  included  design 
conditions  and  the  "as-built"  ccmditians 
as  consideratians  in  establishing  the 
maintenance  baseline.  Details  on  the 
procedure  and  considerations  for 
establishing  the  maintenance  baseline 
are  included  within  the  NWP 
description  presented  later  in  this 
dociunent  under  the  "Nationwide 
Permits  and  Conditions"  section. 
However,  maintenance  work  to 
maintAin  the  approved  flood  control 
capacity  must  be  accomplished.  If  the 
project  or  the  design  capacity  is 
effectively  abandoned  or  reduced  due  to 
lack  of  proper  maintenance,  a  new 
determination  of  a  maintenance  hasellnB 
would  be  required. 

Regionalization:  Two  conmienters 
suggested  that  maintenance  of  existing 
flood  control  projects  should  be 
exempted  from  regulation.  A  few 
commentere  suggested  replacing  this 
NWP  with  each  District  developing  river 
specific  regional  permits.  One 
commenter  suggested  that  this  NWP 
would  be  more  appropriate  as  a 
programnutic  general  pennit  because  it 
would  result  in  the  same  streamlining  of 
the  process  while  allowing  for  a  public 
agency  to  administer  a  jurisdiction-wide 
channel  maintenance  program  under 
pre-determined  criteria  for  that  state. 

The  activities  authorized  imder  this 
permit  are  not  exempted  xmder  the 
Clean  Water  Act  and  are  therefore 
regulated  imder  section  404  of  the  Clean 
Water  Act  We  believe  that  it  is 
appropriate  to  authorize  the 
maintenance  activities  specified  in  the 
final  NWP;  however,  districts  can  and 
are  encouraged  to  identify  appropriate 
regional  conditions  to  ensure  minimal 
impacts.  We  also  agree  that 
programmatic  genraal  permits  cotild  be 
a  viable  alternative  in  those  cases  where 
another  program  meets  the  objectives 
and  requirements  of  the  Corps 
regulatory  program. 

Endangered  Species  Act:  A  few 
commenters  raised  a  concern  over 
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possible  impacts  to  Federally  threatened 
and  endangered  species  and 
recommended  that  sufficient  evaluation 
with  the  fiederal  agencies  be  completed 
before  allowing  a  pro)ect  to  qualify  for 
thisNWP. 

We  believe  the  nationwide  general 
permit  condition  addressing  the 
avoidance  of  impacts  to  endangered 
species  and  compliance  with  the 
Endangered  Species  act  is  sufficient  for 
protecting  against  such  impacts. 
Furthermore,  by  verifying  an  activity  is 
authorized  under  NWP  31.  the  Corps 
district  will  have  made  a  "no  affect" 
determination  based  on  review  of 
available  data.  If  a  project  may  affect  an 
individual  species,  the  Corps  will 
initiate  consultation  under  §  330.4(f). 
Furthermore,  endangered  species,  if  not 
already  addressed  in  a  Corps  permit  or 
Corps  constructed  pro)ect.  would  be 
addressed  as  a  part  of  the  determination 
of  the  maintenance  baseline. 

Definitions  and  Clarifications:  A  few 
commenters  suggested  that  the  title  of 
this  NWP  be  changed  to  "Maintenance 
of  Existing  Flood  Control  Facilities" 
rather  than  "Projects"  to  avoid  any 
implications  that  it  does  not  apply  to 
existing  or  locally  funded  "facilities." 
Qne  commenter  suggested  that  the  word 
"previously"  be  deleted  from  the  text 
because  "previously"  raises  the 
question  of  whether  or  not  the  NWP 
applies  to  flood  control  facilities 
authorized  and  constructed  subsequent 
to  the  effective  date  of  the  NWP,  or  only 
to  those  existing  "previously".  One 
commenter  suggested  that  "previously 
authorized"  be  changed  to  "initially 
constructed"  since  the  depths  and- 
configurations  often  have  changed  from 
the  basic  authorization. 

We  have  changed  the  word  "projects" 
to  "facilities"  as  suggested.  The  term 
^'previously"  has  been  retained.  We 
intend  to  include  maintenance  activities 
associated  with  flood  control  fedlities 
in  future  Corps  standard  individual 
permits.  We  have  modified  the  NWP  to 
require  the  DE  to  consider  the  difference 
between  the  project  authorized  and 
actually  constructed  in  his 
determination  of  the  maintenance 
baseline. 

One  commenter  felt  that  the  term 
"flood  control"  project  was  too  vague 
and  needed  to  be  clarified  as  to  what 
could  be  considered  a  flood  control 
project.  We  believe  the  term  is 
sufficiently  defined  within  the  language 
of  the  final  NWP. 

Several  commenters  requested  that 
clarifying  language  be  added  to  the 
preamble  stating  that  areas  that  were 
constructed  in  uplands  are  outside  the 
purview  of  the  Corps  regulatory  process 
provided  they  are  maintained.  Corps 


regulations  for  implementation  of  the 
regulatory  program  state  that  the  Corps 
does  not  normally  regulate  artificial 
water  bodies  constructed  in  dry  land, 
but  reserves  the  right  on  a  case-by-case 
basis  to  determine  that  a  particular 
waterbody  within  this  category  is  within 
the  purview  of  our  regulatory 
authorities.  More  detail  on  these 
provisions  can  be  foimd  at  33  CFR  328.3 
and  in  the  preamble  to  those  regulations 
in  51  FR  41217.  We  will  continue  to 
monitor  this  need  and  provide 
additional  clarification  as  necessary^ 
A  few  commenters  requested  that 
"natural"  channels  be  defined  to  avoid 
misinterpretation.  One  commenter 
further  siiggested  that  "natural"  be 
defined  as  a  watercourse  that  has  not 
been  modified  in  order  to  increase  its 
hydraulic  capacity  or  simply  a 
previoxisly  unaltered  water  course. 
Another  commenter  suggested  that  the 
wording  of  this  NWP  be  revised  to  state 
that  "this  NWP  authorizes  the  removal 
of  sediment  and  associated  vegetation 
from  flood  control  facilities,  including 
natiiral  channels.  We  believe  the  text  of 
the  final  NWP,  which  reads:  "Only 
constructed  channels  within  stretches  of 
natiual  rivers  that  have  been  previously 
authorized  as  part  of  a  flood  control 
facility  could  be  authorized  for 
maintenance  imder  this  NWP," 
sufficiently  clarifies  those  areas  which 
can  be  maintained  under  this  NWP. 

One  commenter  felt  the  term 
"maintenance"  is  vague  and  that 
specific  types  of  maintenance  activities 
allowed  should  be  fully  described  and 
limited  to  that  which  does  not  impact 
the  environment  and  water  qxiality.  We 
believe  the  requirement  for  establishing 
a  maintenance  baseline  satisfies  this 
concern.  It  will  establish  the  limits  of 
the  maintenance  on  a  case-by-case  basis. 

32.  Completed  Enforcement  Actions: 
The  Corps  proposed  several  changes  to 
the  NWP.  We  proposed  expanding  the 
scope  beyond  judicial  enforcement 
actions  to  include  agreements  resulting 
from  Corps  negotiated  settlements.  We 
also  proposed  clarification  that 
compliance  with  the  imderlying  judicial 
or  administrative  decision  or  agreement 
is  a  condition  of  the  NWP  itself,  and  we 
prop>osed  that  EPA  administrative 
settlement  agreements  could  also  be 
authorized  by  this  permit. 

Several  conmienters  favored  the 
addition  of  Corps  non-judicial 
settlements  to  the  scope  of  activities 
authorized  by  this  permit.  One 
commenter  specifically  stated  that  it 
would  eliminate  unproductive 
duplication  of  the  Corps  evaluation 
efforts.  Another  added  that  it  would 
both  streamline  the  process  and 
expedite  restoration  woriL  A  few 


ccmunenters  added  that  little  is  served 
by  going  through  an  individual  permit 
process  once  the  Corps  is  satisfied  with 
restoration  and  mitigation  being  offiared 
or  required  to  resolve  a  violation.  One 
commenter  saw  the  benefit  of  enhanced 
negotiation  with  the  Corps  without 
judicial  actions.  A  few  commenters 
supported  extending  NWP  32  coverage 
to  activities  authorized  imder  EPA 
administrative  settlements  as  well  as 
Corps  settlements.  Conversely, 
numerous  commenters  recommended 
that  this  NWP  not  be  expanded  or 
reissued.  Many  commenters  Were  only 
opposed  to  the  expansion  of  the  NWP. 
Some  believed  that  by  including  Corps- 
negotiated  settlement  agreements  permit 
approvals  would  be  made  behind  closed 
doors  without  the  opportunity  for 
public  or  resource  agency  comment  and 
therefore  would  preclude  the  due 
process  of  public  participation.  One 
commenter  was  concerned  that  it  would 
eliminate  the  opportimity  for  section 
401  water  quality  certification  for  after- 
the-fiact  permit  (ATF)  activities  that  may 
have  violated  state  water  quality 
standards.  The  Corps  will  not  forego  its 
normal  and  required  enforcement 
procedures  at  33  CFR  part  326  and  33 
CFR  330.6(d)(2)  and  330.6(e)  prior  to 
reaching  a  settlement  agreement.  The 
Corps  has  concluded  that  including 
agreements  resulting  from  Corps 
negotiated  settlements  and  EPA 
administrative  settlement  agreements 
would  result  in  substantial  work  load 
reductions  and  eliminate  duplicative 
efforts  without  any  loss  in  resource 
protection.  Corps  settlement  agreements 
receive  thorou^  evaluation  and  are 
normally  coordinated  with  the  resource 
agencies.  In  those  cases  where  the  state 
does  not  certify  this  permit,  the 
applicant  will  be  required  to  obtain 
individual  section  401  certification 
prior  to  the  Corps  final  approval  of  the 
resolution. 

Several  commentere  suggested  ways 
to  further  expand  this  NWP  and  one 
conunenter  opposed  any  threshold 
restriction,  provided  the  net 
enviroimiental  benefit  was  positive. 
Another  commenter  believed  the  NWP 
should  be  expanded  to  prarmit  future 
impacts  beyond  those  only  for  the 
purpose  of  mitigation,  restoration,  or 
environmental  benefit.  Some  believed 
the  thresholds  of  five  acres  of  non-tidal 
or  one  acre  of  tidal  wetlands  were 
arbitrary  and  too  high.  Others  believed 
that  authorizing  enforcement  actions  by 
NWP  would  violate  the  "similar  in 
nature"  and  "minimal  impact"  standard 
of  404(e)  of  the  Clean  Water  Act.  One 
commenter  suggested  that  unless  the 
Corps  settlement  involved  complete 
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restoration,  it  would  be  impossible  to 
detennine  that  the  activities  to  be 
authorized  under  this  NWP  would  be 
minimal  impacts  or  to  assess  the 
cumulative  impwcts.  The  Corps  has 
concluded  that  the  existing  thresholds 
and  scope  of  the  permit  cannot  be 
expanded  because  we  cotild  not  ensure 
compliance  with  the  "minimal  effects" 
threshold  for  general  permits.  We  have 
also  concluded  that  the  five  acre  and 
one  acre  thresholds  are  adequate  for 
meeting  the  "minimal  effects"  criteria. 
The  Corps  believes  that  complete 
restoration  will  be  achieved,  except 
where  full  restoration  is  either  not 
practicable  or  would  result  in 
unnecessary  adverse  environmental, 
effects.  Therefore,  we  do  not  believe 
greater  than  "minimal  adverse  effects" 
would  resxilt  from  this  permit. 

One  commenter  believed  that  the 
automatic  revocation  of  the  NWP.  in 
case  the  permittee  &iled  to  comply  with 
the  settlement  agreement  or  judicial 
decree,  was  too  harsh  and  that  they 
should  be  allowed  to  follow  the  normal 
revocation  process.  We  do  not  believe 
this  condition  is  too  harsh  given  that  the 
permittee,  who  violated  the  CWA  and 
reached  a  settlement  agreement  with  the 
government,  once  again  violated  the 
CWA.  We  believe  that  those  individuals 
should  be,  once  again,  subject  to 
enforcement/compliance  regiilations. 

One  commenter  believed  NWP  32 
encourages  citizens  to  break  the  law  and 
noted  there  is  no  restoration  for  the 
impacts  created  by  the  violation.  A 
number  of  conmienters  opposed  this 
NWP  because  there  were  no  limits  as  to 
potential  impacts.  One  commenter 
stated  this  NWP  would  eliminate  the 
404(b)(1)  needs  and  alternative  analysis 
for  projects  up  to  five-acres.  As  stated  in 
the  proposed  NWP,  thresholds  were 
estabUshed  for  the  maximimi  size  of  the 
impact  area  and  whenever  possible, 
restoration  of  these  areas  will  be 
required  to  minimize  the  impacts  as 
appropriate  and  practicable.  This  NWP 
is  mostly  intended  for  those  cases  where 
the  enforcement  resolution  has  been 
reached  and  an  ATF  permit  process  is 
required.  Although  a  404(b)(1)  off-site 
alternatives  analysis  is  not  required  for 
an  NWP  authorization,  on-site 
avoidance  is  required.  Further,  off-site 
alternatives  may  be  considered,  whwe 
appropriate,  during  the  enforcement 
resolution  prior  to  processing  the  ATF 
or  this  NWP  authorization.  NWP  32  is 
reissued  with  the  changes  discussed 
above. 

33.  Temporary  Construction,  Access 
and  Dewatering:  The  Corps  proposed 
adding  the  provision  from  recent 
guidance  stating  that  this  NWP  could  be 
used  for  construction  activities  not 


subject  to  either  the  Corps  or  U.S.  Coast 
Guard  regulations.  We  also  proposed 
allowing  the  use  of  on-site  drec^ied 
material  for  temporary  fills,  and  deleting 
the  last  sentence  of  the  permit,  whidi 
stated  that  the  permit  did  not  auth(»ize 
activities  associated  with  mining 
activities  or  construction  of  marina 
basins  which  had  not  been  authorized 
by  the  Corps. 

The  several  comments  received  on 
this  permit  were  nearly  equally  split 
between  support  for  and  position  to 
reissue  the  permit.  Many  comments 
expressed  concern  about  adverse 
impacts  from  structures  and  fill 
remaining  in  place  without  monitoring 
CM-  enforcement.  The  Corps  designed  this 
permit  to  provide  a  shortened 
administrative  process  for  construction- 
required  activities  that  were  not 
anticipated  when  the  main  project  was 
authorized  by  another  Corps  permit 
(usually  an  individual  permit)  or  by  a 
Coast  Guard  permit.  We  have  added 
authorization  of  activities  where  neither 
a  Corps  nor  a  Coast  Guard  permit  is 
required  but  a  temporary  impact  to    ' 
waters  of  the  United  States  occurs  in 
association  with  work  in  the  immediate 
area  for  an  otherwise  upland  project. 
Structures  or  fills  that  remain  in  place 
cannot  be  permitted  by  this  NWP.  The 
NWP  now  clarifies  that  all  activities 
authorized  by  this  NWP  must  be 
removed  or  authorized  by  another 
permit. 

One  comment  recommended  that  all 
fills  and  restoration  be  completed 
within  90  days  of  project  completion. 
We  have  clarified  the  requirements  of 
PCN  (General  Condition  13)  such  that 
the  restoration  plan  will  include  a 
timetable  for  removal  of  the  temporary 
structures  and  fills. 

One  comment  concerned  the 
interpretation  of  "or  for  other 
con$tructicm  activities  not  subject  to  the 
Corps  or  U.S.  Coast  Guard  regulations" 
as  including  maintenance  wMch  the 
commenter  states  is  not  regulated  under 
33  CFR  324.4(a)(2).  The  Corps  NWP  33 
is  clear  in  its  intent  to  authorize  only 
activities  that  support  some  primary 
activity  that  has  been  permitted  or  does 
not  need  a  permit.  The  exemption 
referenced  authorizes  maintenance  and 
reconstruction  of  facihties,  which 
means  that  it  exempts  only  that  part  of 
the  facility  that  was  constructed  in 
jurisdictional  watere.  NWP  33 
authorizes  access  or  construction 
techniques  to  perform  the  exempt 
reconstruction  if  that  access  or 
technique  requires  structures  or  fill 
outside  the  footprint  of  the  facility. 
One  conunenter  recommended  a 
dredging  limitation  the  same  as  that 
requfred  for  NWP  19.  The  Corps 


believes  that  this  is  too  restrictive  for  a 
temporary  impact  and  would 
excessively  lessen  the  use  of  this  NWP. 
A  few  commenters  expressed  concern 
for  special  aqtiatic  sites  with  stiggestions 
that:  the  permit  require  the  impacted 
wetland  be  restored  in  2  years,  the 
impacted  site  be  self-mitigating,  the 
Corps  ens\u%  that  wetland  impacts  can 
be  reversed,  and  a  maximum  impact  of 
Vz  acre.  We  believe  that  all  ef  these 
restrictions  are  not  necessary.  Through 
the  PCN  process  the  Corps  will  ensure 
that  impacts  are  minimized  to  the 
maximum  extent  practicable. 

Another  comment  expressed  concern 
regarding  downstream  flooding.  The 
NWP  states  that  near  normal 
downstream  flows  must  be  maintained 
and  flooding  minimized.  Section  404- 
only  Condition  6  also  prohibits  altering 
exp^ed  high  flows. 

One  commenter  suggested  limiting 
restoration  to  special  aquatic  sites.  "Hie 
Corps  has  not  adopted  this 
recommendation  because  temporary 
structural  fills  in  other  waters  of  the 
United  States,  which  are  not  special 
aquatic  sites,  also  must  be  restored 
imder  this  NWP.  Another  commenter 
suggested  that  there  no  be  a  notification 
for  cofferdams  and  access  ramps  under 
some  unspecified  size.  Another  asked 
for  the  PCN  to  start  at  100  cubic  yards 
or  0.1  of  an  acre  impact.  We  beheve  this 
is  inappropriate  as  another  permit  has 
been  issued  for  the  main  project  and 
cumulative  impacts  need  to  be 
considered,  including  potential 
alteration  of  the  purpose  of  the  project 
Also,  even  small  cofferdams  may  have 
more  than  minimal  impacts  depending 
upon  the  resources  of  die  waterbody. 
Construction  activities  for  projects  not 
requiring  a  permit  may  be  authorized  by. 
non-notification  NWPs  if  they  apply. 

Two  other  commenters  recommended 
that  signs  be  erected  to  warn  boaters  of 
construction  activities  and  that  this 
NWP  not  be  used  for  river  boat  casino 
construction.  These  are  very  localized 
issues  that  can  be  dealt  with  throu^ 
regional  conditioning  by  the  districts 
and  divisions.  If  the  Corps  is  aware  of 
high  recreation  use.  placing  warning 
signs  may  be  an  appropriate  condition 
for  some  specific  NWP  authorizations. 
NWP  33  is  reissued  with  the  proposed 
changes. 

34.  Cranberry  Production  Activities: 
Hie  Corps  proposed  no  changes  to  this 
NWP.  Several  commenters  supporteS 
reissuance,  but  the  great  majority  of 
those  commenting  on  the  permit 
requested  revokii^  this  NWP,  based 
principally  on  perceived  environmental 
impacts  and  because,  according  to  the 
commenters,  most  cranberry  producing 
states  have  denied  water  quality   ' 
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ceitification.  The  Corps  realizes  that 
decreases  of  habitat  value  and  water 
quality  functions  may  occur  in  the 
conversion;  however,  the  NWP  requires 
mitigation  to  ensure  no  net  loss  of 
wetlands  by  acreage,  /^ditionally,  any 
district  may  regionally  condition  the 
NWP  to  restrict  its  use  in  particularly 
valuable  wetlands.  Some  states,  as  noted 
by  several  conunenters,  have  denied  401 
water  quality  certification  to  ensure  that 
the  state  can  regulate  impacts  of  local 
concern.  Washhigton  State,  for  example, 
initially  denied  certification  for  all 
actions  imder  this  NWP.  Three  years  ago 
the  state  issued  certification  except  for 
forested  wetlands  and  areas  that  had 
never  been  in  cranberry  production 
historically.  Denial  by  many  states  does 
not  imply  that  a  NWP  is  causing  more 
than  minimal  adverse  effects,  but 
simply  that  the  state  may  have  conosms 
regarding  water  quality. 

A  few  conunenters  requested 
removing  the  no  net  loss  requirement 
for  purposes  of  water  quality  and  more 
efficient  harvesting  through  the 
construction  of  dikes.  The  Corps 
believes  that  the  mitigation  required  is 
necessary  to  ensure  that  no  more  than 
Tpinimal  adverse  effects  will  occur.  The 
Corps  believes  that  extensive 
construction  of  dikes  would  likely  resxilt 
in  more  than  minimal  adverse  effects, 
and  thus  requires  evaluation  through 
the  individual  permit  process. 

One  commenter  stated  that  upland 
alternatives  should  be  selected. 
Although  it  has  been  demonstrated  diat 
cranberries  can  be  cultivated  in  former 
uplands  (cranberry  bogs  are  wetlands 
because  of  the  hydrology  that  must  be 
maintained),  this  is  technically  difficult 
and  typically  would  not  be  practicable. 
This  is  particularly  true  recognizing  that 
many  operators  are  small  family 
businesses. 

One  commenting  organization  stated 
that  Section  401  did  not  apply  to 
cranberry  bog  construction  becatise  it  is 
a  non-point  pollution  source.  The 
activities  regulated  by  the  Corps  undec 
NWP  34  involve  discharges  of  dredged 
or  fill  material  associated  with 
expansion,  enhancement  or 
modification  of  the  cranberry  bogs. 
These  discharges  of  dredged  or  fill 
material  are  the  same  as  any  other  fill 
pad  or  land  leveling  operation.  These 
types  of  activities  are  point  source 
discharges  and  a  401  water  quality 
certification  is  required. 

Two  conunenters  recommended 
adding  taro  production  to  this  NWP. 
Taro  is  grown  in  Hawaii  and  other 
South  Pacific  islands.  We  believe  this  is 
a  regipn-spedfic  problem  and  the  Corps 
Honolulu  District  has  the  option  of 


developing  a  regional  general  permit,  if 
appropriate. 

m  order  to  verily  compliance  with  the 
terms  of  this  NWP,  we  have  added  the 
requirement  to  provide  a  wetland 
delineation  with  the  notification.  NWP 
34  is  reissued  with  the  modifications 
described  above. 

35.  Maintenance  Dredging  of  Existing 
Basins:  The  Corps  proposed  no  changes 
to  this  NWP.  One  commenter  indicated 
that  clarification  is  needed  to 
unambiguously  define  and  limit  what  is 
meant  by  canals,  basins  and  slips.  This 
is  a  section  10  NWP  and  the  term  canal 
in  this  instance  is  related  to  navigation. 
Therefore,  flood  control  or  other  canals 
that  do  not  normally  support  navigation 
are  not  cov^ed  by  this  NWP.  The  term 
basin  is  also  intended  to  relate  to 
navigation,  such  as  a  marina.  A  marina 
basin  is  defined  as  the  open  water 
portion  of  a  marina  which  is  normally 
boimded  on  one  or  more  sides  by 
uplands  or  structures  (i.e.,  bulkheads, 
walkways,  floating  or  stationary  piers 
and/or  breakwaters).  A  slip  is  the  open 
water  area  where  an  individual  boat  is 
moored  and  is  normally  bounded  on 
one  or  more  sides  by  uplands  or 
struct\ires  (e.g.,  bulkheads,  walkways, 
piers,  piling,  etc.).  We  have  modified 
the  permit  by  replacing  the  term 
"canals"  with  the  term  "chaimels".  We 
have  made  this  change  to  clarify  our 
intent  to  allow  maintenance  dredging  of 
navigational  chaimels  connected  to 
marina  basins. 

One  commenter  suggested  that  the 
NWP  be  broadened  to  include 
maintenance  dredging  of  previously 
authorized  intake  and  discharge 
structures  and  canals  for  electric  power 
plants.  The  commenter  added  that  this 
activity  is  infi«quent.  typically  requiring 
maintenance  dredging  no  more  often 
than  every  five  to  ten  years.  We  are  not 
adding  such  canals  because  their 
primary  purpose  is  not  to  support 
navigation. 

A  few  commenters  expressed  concern 
about  the  method  of  disposal  related  to 
waste  discharge  requirements  of  boats 
using  the  area  and  401  water  quality 
certification.  The  states  review  water 
quality  concerns  under  section  401  of 
the  Clean  Water  Act  and  boats  must 
meet  discharge  requirements  established 
by  the  Coast  Guard.  Moreover,  this  NWP 
is  not  for  construction  of  marinas,  but 
for  maintenance  dredging  of  their  basins 
and  access  canals. 

One  commenter  suggested  that  each 
Corps  district  incorporate  seasonal 
restrictions  to  limit  impacts  to 
anadromous  fish.  Another  commenter 
stated  that  the  NWP  should  not  be  used 
to  remove  natural  gravel  deposits  or 
woody  debris  caused  by  flooding  which 


may  directly  impact  stream  flow  and 
may  affect  anadromous  fish.  We  believe 
that  these  issues  can  be  addressed 
through  regional  conditions  to  this  NWP 
or  by  activity-specific  conditioiu 
required  by  the  DE,  where  necessary. 
One  commenter  expressed  concern  over 
the  possibility  of  resuspension  of 
pollutants  acciunulated  in  the 
sediments  of  marina  basins  during  such 
maintenance  activities.  The  Corps 
shares  these  concerns  and  is  therefore, 
with  this  publication,  reqiiiring  that  the 
Division  Engineers,  through  the 
recommendation  of  the  DEs,  regionally 
condition  this  NWP  to  exclude  marinas 
where  there  is  a  high  potential  for 
resuspension  of  pollutants  that  may 
adversely  afiiact  water  quality.  NWP  35 
is  reissued  with  clarifications  discussed 
above. 

36.  Boat  Ramps:  The  Corps  proposed 
no  changes  to  this  NWP.  One 
commenter  siiggested  that  this  NWP  be 
subject  to  notification  requirements. 
Another  commenter  suggested  that  the 
NWP  would  encourage  the  construction 
of  individual  boat  ramps.  A  few 
commenters  suggested  that  mitigation 
be  required  for  lost  special  aquatic  sites 
and  habitat.  A  few  commenters 
requested  additional  conditions  to  avoid 
impacts  to  endangered  species  and  fish 
spawning  seasons,  to  place  unpolluted 
fill  material,  and  to  limit  construction 
periods.  A  few  commenters  suggested 
modifications  to  the  size  limits  of  this 
NWP. 

The  Corps  notes  that  no  discharge  of 
fill  material  would  be  allowed  into 
special  aquatic  sites  under  this 
nationwide  permit,  and  the  boat  ramps 
authorized  are  very  small.  Given  this 
and  the  discretionary  authority 
provisions,  we  believe  that  the 
notification  reqizirement  is  not 
necessary  to  ensure  minimal  adverse 
effects.  "Hie  NWP,  as  written,  adequately 
balances  the  need  for  public  access  to 
the  nation's  waterways  while  protecting 
aquatic  resources.  The  NWP  specifies 
thiat  unsuitable  material  that  causes 
imacceptable  chemical  pollution,  or  is 
structvirally  unstable,  is  not  authorized. 
We  believe  the  general  and  special 
conditions  in  regard  to  endangered 
species  and  spawning  areas, 
respectively,  are  adequate.  Additional 
measures  have  been  added  by  the  Corps 
as  regi(mal  conditions  to  address 
specific  issues.  NWP  36  is  reissued 
without  change. 

37.  Emergency  Watershed  Protection: 
The  Corps  proposed  no  changes  to  this 
NWP.  A  few  commenters  wrote  to  state 
their  general  support  for  this  nationwide 
permit.  Several  commenters  believe  that 
the  NRCS  is  misusing  and  abusing  the 
Emergency  Waters  Protection  Program 
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(EWPP)  and  have  suggested  imposiiig  a 
time  limit  after  the  occurrence  of  the 
natural  disaster/emergency  situation  for 
the  project  to  qualify  for  this  nationwide 
permit.  It  is  not  always  possible  to 
immediately  determine  the  full  scope  of 
the  damages  caiised  by  an  individual 
event  The  Corps  considers  whether  or 
not  the  material  to  be  removed  was  a 
result  of  a  flood  event  through  the  PCN 
process.  It  is  the  responsibility  of  the 
NRCS,  not  the  Corps,  to  determine 
whether  the  project  complies  with  their 
program  authority.  It  is  tne  Corps 
responsibility  to  review  the  project  and 
conair  that  the  pnqxMal  will  result  in 
only  minimal  impacts  and  otherwise 
comply  with  the  terms  and  conditions 
of  the  NWP.  Some  commentos 
suggested  that  we  expand  this 
nationMride  permit  to  include  all   '  ' 
emergency  response  work  as  a  result  of 
a  state  or  Federal  Disaster  Declaration 
and  eliminate  the  notification 
requirement.  After  each  natural  disaster/ 
emergency  situation,  those  responsible 
for  performing  this  woii:  must 
coordinate  with  all  appropriate  agencies 
to  ensure  not  only  an  expeditious 
response  to  the  situation,  but 
compliance  with  all  applioable  laws. 
Most  work  of  this  type  is  authorized 
imder  Nationwide  Permit  3.  For  EWPP 
projects,  notification  will  continue  to  be 
required  to  ensiile  that  the  terms  and 
conditions  are  met  and  only  minimiij 
adverse  effects  will  occur.  NWP  37  is 
reissued  without  change. 

38.  Cleanup  ofHazmious  and  Toxic 
Waste:  The  Corps  proposed  clarification 
as  to  which  projects  approved  under  the 
Comprehensive  Environmental 
Response,  Compensation  and  Liability 
Act  (CERCLA)  do  not  require 
authorization  under  sections  10  and 
404. 

Four  commenters  noted  that  CERCLA 
does  not  absolve  the  Corps  of  its 
responsibilities  under  section  404  xx 
section  10,  and/or  recommended 
inclusion  of  language  that  states  that 
section  404(b)(1)  compliance  is  still 
necessary  unless  EPA  specifically  grants 
a  waiver  of  "applicable  or  relevant  and 
appropriate  requirements"  compliance. 
One  of  these  commenters  also  stated 
that  the  final  permit  should  indicate 
specifically  the  substantive 
requirements  that  would  apply  to 
CQICLA  actions  under  this  nationwide, 
and  whether  the  Corps  intends  to 
encompass  all  CERCXA  actions.  One 
commenter  recommended  deleting  the 
last  sentence  of  the  proposed  language 
regarding  CERCLA  exemptions.  EPA 
notes  that  the  new  lang\iage  proposed 
for  nationwide  permit  38  regarding 
CERCLA  exemptions  refers  to  section 
121(e)(1)  of  CERCLA  for  activitiear 


canied  out  under  that  section.  M^ch 
only  exempts  from  permit  rec^iirements 
activities  that  are  conducted  "entirely 
on  site."  They  recommend  modifying 
the  last  sentence  of  the  proposed 
language  to  read  "Activities  undertaken 
entirely  on  a  CERCLA  site  by  authority 
of  CERCLA  *  •  •."  They  further  note 
that  section  121(e)(1)  contains  the 
restriction  that  the  activity  must  be 
"carried  out  in  compliance  with  t^s 
section."  We  concur  with  this 
clarification  and  have  added  the 
sufnested  language. 

Odio  commenter  stated  that 
nationwide  permit  38  illegally  delegates 
the  Corps  responsibility  to  protect 
wetlands  to  other  Federal  and  state 
agencies  that  have  very  different 
missions.  The  Corps  has  not  delegated 
any  regulatory  responsibility.  The 
applicant  must  notify  the  Corps 
according  to  the  notification  procediires 
and  coordination  with  other  pertinent 
agencies  would  be  conducted. 
Appropriate  measures  to  mitigate 
adverse  environmental  impacts  would 
be  required  by  the  Corps  if  necessary  to 
ensure  that  the  adverse  effects  are 
minimal.  This  commenter  also  states 
that  the  proposed  exemption  for  EPA- 
approved  or  reqiiired  projects  under 
Superfund  that  do  not  require  a  section 
404  or  section  10  permit  has  no 
statutory  basis  in  the  CWA  or  CERCLA. 
We  note  that  section  121(e)(1)  does 
specifically  allow  for  exemptions  from 
section  404  and  section  10,  provided  the 
activities  are  conducted  entirely  on-site. 

This  commenter  also  notes  that  no 
limits  are  imposed  by  this  nationwide 
permit  and  that  this  violates  section 
404(e).  We  disagree.  First,  there  are 
multiple  environmental  reviews 
involved  in  CERCLA  clean  up  activities. 
Second,  a  large  project  can  have 
minimal  adverse  effects  depending  on 
die  functions  and  values  of  the 
impacted  waterbody.  This  commenter 
further  questioned  the  validity  of  the 
informatian  provided  in  the  Fedoal 
Register  notice  on  types  of  potential 
contamination  sources,  assumptions 
made  regarding  quality  of  containment 
technologies,  compliance  with  NEPA  by 
lack  of  appropriate  specificity,  and  lack 
of  demonstration  of  compliance  with 
the  404(b)(1)  Guidelines  by  leaving  all 
standards  of  approval  to  EPh  or  state  at 
local  regulators.  The  commenter  also 
encourages  the  Corps  to  remain 
involved  to  ensure  appropriata 
implementation  of  section  404  and 
section  10  raquiremraits  with  the  other 
parties  involved.  We  believe  that  die 
information  and  project  specific 
evaluation  is  best  left  to  a  case-by-case 
review  by  EPA  and  the  Qnps  through 
the  PCN  process.  We  further  note  that 


under  EPA's  CERCLA  guidance, 
provisions  of  the  section  404(b)(1) 
Guidelines  are  considered  by  EPA. 
This  commenter  recommended 
nationwide  permit  38  not  be  reissued 
and  that  the  Corps  should  conduct  its 
regulatory  responsibilities  cancurrently 
with  the  other  agencies. 

We  believe  that  the  NWP  ensures  that 
wetlands  functions  and  values  are 
appropriately  protected.  We  also  believe 
'  that  th»  nationwide  permit  as  written 
provides  for  such  concurrent  evaluaticHi. 
coordination,  and  oversight 

One  commenter  recommended  not 
reissuing  this  nationwide  permit  or 
narrowing  it  to  avoid  allowing  the 
dredging  of  hazardous  and/or  toxic 
materials  that  have  settled  in  river 
bottoms.  One  commenter  recommended 
that  projects  that  may  affect  wetlands  or 
other  special  aquatic  sites  include  a 
mitigaticm  plan  sufficient  to  offset 
impacts.  Another  commenter  noted  that 
specific  mitigation  requirements  are  not 
mentioned  under  this  nationwide 
permit,  and  notes  that  mitigation  for  lost 
fimctions  and  values  should  be  required 
if  such  functions  and  values  were 
present  on  the  site  prior  to  cleanup.  One 
commenter  stated  that  this  nationwide 
permit  should  be  limited  to  projecU 
impacting  less  than  one  acre  of  waters 
of  the  United  States.  The  notification 
procedure  allows  the  relevant  agencies 
to  provide  comments  regarding 
concerns  regarding  potential 
contamination  issues  or  to  identify 
mitigation  needs.  If  the  Corps 
determines  the  project  is  likely  to  result 
in  more  than  inifiiiniil  adverse  effects, 
appropriate  mitigation  will  be  required 
to  reduce  adverse  environmental  eSiects 
below  the  minimal  level,  or  the  DE  may 
notify  the  applicant  that  the  project  does 
not  qualify  for  authorization  under  the 
nationwide  potmit  and  instruct  the 
applicant  to  seek  authorization  under  an 
individual  permit  Restricting  this 
nationwide  permit  to  projects  of  less 
than  one  acre  of  impacts  to 
jurisdictional  waters  of  the  United 
States  would  unduly  limit  its 
applicatioiL  We  do  not  believe  that  such 
a  restriction  is  warranted  provided 
appropriate  mitigation  is  required  by  die 
Corps  through  the  PCN  process. 
Otoe  commenter  supported  the 
proposal  to  clarify  the  scope  of  this 
nationwide  permit  by  recogninng  that 
activities  conducted  imder  the  authority 
of  CERCLA  do  not  require  section  404 
or  section  10  permits  and  recommended 
that  language  be  provided  that  expressly 
notes  that  the  notification  procedure  is 
not  applicable  ba  activities  conducted 
under  CERCLA  authority.  The  language 
of  the  NWP  explicitly  states  that  Corps 
section  404  and  section  10  permits  an 
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not  required.  Thus,  notification  to  the 

Corps  is  not  necessary  for  those  projects 
imdertaken  under  authority  of  cikCLA. 

Two  conunenters  recommended  that 
nationwide  permit  38  include  activities 
undertaken  under  authorities  other  than 
CERCLA,  such  as  Resource 
Conservation  and  Recovery  Act  (RCRA) 
or  state  Superfund  programs.  As  stated 
in  the  current  and  proposed  wording, 
actions  pwfonned,  ordered,  or 
sponsored  by  a  government  agaot^  with 
established  legal  or  regulatory  authority 
are  authorized  under  this  nationwide 
permit 

One  commenter  noted  that  section 
401  water  quality  certification  and  the 
Coastal  Zone  Mliugement  Act  (CZMA) 
consistency  (»uld  be  granted  without 
additional  regional  conditions.  Such 
determinations  will  be  made  by  each 
individual  state.  NWP  38  is  reissued 
with  the  clarification  discussed  above. 

39.  Reserved. 

40.  Farm  Buildings:  The  Corps 
proposed  correcting  the  reference  to  the 
"minimization"  condition  to  reflect  its 
current  title,  "mitigation"  condition.  We 
also  proposed  deletion  of  "agricultural 
related  structures  necessary  for  fanning 
activities"  to  clarify  thiat  we  intend  the 
NWP  to  only  authorize  farm  buildings 
such  as  agricultural  sheds,  supply 
storage,  and  bams  on  a  farm  or  ranch. 
The  NWP  is  not  intended  to  authorize 
production  nor  warehousiiig  type 
facilities. 

One  commenter  recommended  that 
saltflats  or  saltponds  be  added  to  the 
wetland  types  excluded  from  this  NWP 
due  to  their  inherent  values  for 
sediment  retention  and  wintering 
shorebird  and  waterfowl  habitats.  Two 
commenters  recommended  deleting  the 
reference  to  exclusion  of  prairie 
potholes,  playa  lakes  and  vernal  pools 
to  include  all  wetlands  converted  or  in 
agricultural  production  prior  to 
December  23, 1985.  The  commenter  also 
recommended  deletion  of  the  term 
"farmed  weUands"  to  remove  a 
potential  source  of  confusion,  and 
recommended  adding  the  phrase  "and 
agricultural  related  facilities  necessary 
for  farming  activities"  at  the  end  of  the 
first  sentence. 

We  believe  these  suggestions  would 
serve  to  expand  this  nationwide  permit 
to  allow  any  and  all  "agricultural 
related  facilities."  Restricting  this 
nationwide  permit  to  farm  buildings  is 
the  intent.  We  do  not  beUeve  it  is 
necessary  to  include  any  and  all 
possible  £aciUtie8  to  be  found  on  farms 
across  the  United  States.  Restrictions  on 
farmed  wetiands  are  appropriate 
because  they  are  still  jurisdictional 
waters  of  the  United  States.  The  404(fj 
exemptions  for  iu>rmal  farming 


activities  involve  working  the  land  and 
farm  machinery  access,  not  construction 
of  buildings.  Prior-converted  croplands 
are  not  jurisdictional  unless  wetland 
characteristics  develop  upon 
abandonment  of  the  land.  Exclusion  of 
prairie  potholes,  playa  lakes  and  vernal 
pools  from  the  scope  of  the  permit  is 
appropriate  because  of  the  high 
ecological  values  typically  associated 
with  these  waters.  While  we  recognize 
the  high  resource  values  inherent  in 
many  saltflats  and  salt  ponds,  these 
areas  typically  are  not  farmed  and  their 
exclusion  should  be  considered  on  a 
regional  basis  by  the  Corps  districts. 

Several  commenters  stated  that  (his 
NWP  violates  the  minimal  impact 
standard  of  section  404(e).  One 
commenter  supported  the  proposed 
change  provided  there  were  further 
clarifications  of  purpose.  Specifically, 
this  commenter  recommended  the 
permit  language  should  refer  to 
"foimdations  and  building  pads  for  farm 
buildings,"  it  should  refer  to  farmed 
wetlands  as  those  wetlands  that  were  in 
agricultural  crop  production  prior  to 
December  23, 1985,  and  are  currenUy  in 
agricultural  use,  and  it  should  refer  to 
discharges  associated  with  a  "single  and 
complete  project."  Another  commenter 
noted  that  the  permit  language  allows 
discharges  into  jurisdictional  wetlands 
that  were  in  agricultural  production 
prior  to  this  date,  but  there  is  no  explicit 
requirement  that  the  area  still  be  in 
agricultural  production.  Many  stated  the 
proposal  to  limit  this  nationwide  permit 
to  only  "farm  buildings"  was  not  simply 
a  clarification,  but  a  reduction  in 
coverage  of  the  NWP,  and  were  opposed 
to  the  modification  without  data 
supporting  the  need  for  change.  One 
commenter  recommended  limiting  this 
NWP  to  only  farm  homes  and  limiting 
impacts  to  only  0.1  acre.  Many 
commenters  also  noted  that  the 
placement  of  non-water  dependent 
structures  in  wetlands  is  inappropriate. 
One  commenter  recommended  that  any 
discharge  into  jurisdictional  wetlands 
be  compensated  by  an  approved 
mitigation  plan  coordinated  with  the 
appropriate  resource  agencies.  One 
commenter  had  no  objection  to  issuance 
as  proposed  provided  it  was  regionally 
conditioned  to  apply  only  to  isolated 
wetlands.  One  commenter 
recommended  that  this  NWP  not  be 
reissued  due  to  impacts  to  weUands 
already  sustained  in  his  region,  and 
because  the  NWP  language  provides  no 
guidance  on  how  the  one-acre  limit  is 
interpreted,  provides  no  definitions  of 
terms  such  as  "necessary," 
"agriculturally  related,"  and        - 
"minimum".  . .      '  »•: 


The  NWP  only  apphes  to  farmed 
wetlands  that  are  currentiy  in 
agricultiual  production.  We  believe  that 
the  acreage  limitations  will  ensiire  that 
impacts  to  fanned  wetlands  will  be 
minimized.  We  further  believe  that 
notification  and  delineation  of  special 
aquatic  sites  is  imnecessary  because  this 
nationwide  permit  applies  only  to 
farmed  wetlands  that  are  currently  in 
agricultural  production. 

Many  conunenters  opposed  the 
reis^(uance  of  this  NWP  Without  further 
clarification  of  the  intent.  The  majority 
of  the  concerns  related  to  the  potential 
for  hou^g  <»piin«ls  or  agricultural 
chemicals  in  or  adjacent  to  wetlands 
with  the  attendant  concerns  for 
contamination  of  local  water  sources 
bova  runoff  and  requested  that  such 
structures  be  excluded.  One  commenter 
noted  that  this  NWP  does  not  require 
notification  to  the  Corps  or  other  agency 
and  could  potentially  render  a  poti^le 
water  source  unfit  for  human 
consumption.  Three  commenters         ^^ 
requested  language  that  made  it  clear 
that  the  permittee  would  still  be 
required  to  obtain  all  other  required 
permits  such  as  waste  water  and  waste 
management  nermits.  One  commenter 
recommended  reissuance  of  this  NWP 
only  if  it  were  conditioned  for  best 
management  practices  for  size 
thresholds,  pollutant  discharge 
standards,  and  monitoring  protocols. 
The  Corps  shares  the  concerns  for 
potential  adverse  effects  to  water  quality 
from  runoff  and  leaching  of  agricultural 
chemicals  and  animal  waste  products. 
Therefore,  we  have  added  a  Corps-only 
PCN  requirement  for  the  placement  of 
any  farm  building  within  500  feet  of  a 
flowing  stream  or  waterbody.  This  PCN 
will  be  used  by  the  DE  to  determine  if 
adverse  effects  to  water  quaUty  may 
result  from  the  placement  of  the  farm 
building.  If  the  DE  concludes  that  the 
project,  as  designed,  may  adversely 
efi'ect  water  quality,  additional 
protective  measures,  including 
relocation  of  the  proposed  project,  may 
be  required. 

Proposed  New  Nationwide  Permit  A. 
Moist  Soil  Management  for  Wildlife: 
This  proposed  permit  is  discussed 
above  in  the  "Discussion  of  Public 
Comments  and  Changes"  section  and 
included  below  in  the  "Nationwide 
Permits  and  Conditions"  section  as 
Nationwide  Permit  30:  "Moist  Soil 
Management  for  Wildlife". 

Proposed  New  Nationwide  Permit  B. 
Food  Security  Act  Minimal  Effect 
Exemptions:  The  majority  of  comments 
on  NWP  B  recommended  waiting  for 
review  of  the  regulations  implementing 
the  1996  Amendments  to  the  Food 
Security  Act  of  1985  (FSA)  before 
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issuing  this  nationwide  permit.  The 
Corps  had  anticipated  that  the 
regulations  would  be  final  by  July  1, 
1996;  however,  it  was  not  published 
final  until  after  the  end  of  the  comment 
period  for  the  proposed  nationwide 
permits.  Therefore,  we  intend  to  re- 
propose  hfWP  B  in  the  Federal  Register 
at  a  future  date.  Of  the  many  comments 
received,  approximately  half  requested 
that  this  nationwide  permit  not  be 
issued,  mostly  based  on  perceptions  that 
the  permit  would  result  in  adverse 
impacts  to  wetlands,  while  the  other 
half  supported  it.  The  comments  already 
received  will  be  considered  along  with 
those  received  in  response  to  our  future 
notice  of  proposed  issuance  of  this 
nationwide  permit 

Proposed  New  Nationwide  Permit  C. 
Mining  Operations:  A  large  number  of 
comments  were  received  on  this 
proposed  permit.  Through  our  review  of 
this  proposal  we  fbimd  sand  and  gravel 
mining  operations  and  recreational 
mining  activities  vary  greatly  across  the 
coimtry,  not  only  in  scope  but  in  types 
and  levels  of  impacts  as  well.  We 
believe  that  the  development  of  regional 
general  permits,  including 
programmatic  general  permits  based  on 
state  or  regional  programs,  will  provide 
a  more  effective  process  for  dealing  with 
the  diCTering  conditions  of  various 
geographical  areas  of  the  country.  It 
wovdd  not  be  productive  to  attempt  to 
specify  limits  to  reduce  the  individual 
and  cumulative  impacts  of  a  NWP  for  in 
stream  mining  to  a  minimAl  level  when 
a  majority  of  Uie  proponents  indicate 
that  the  permit  is  of  little  value  unless 
the  allowable  level  of  impact  is 
increased.  Corps  districts  and  divisions 
will  be  encouraged  to  develop  regional 
general  permits  for  these  activities. 
Proposed  nationwide  permit  C  is  not 
issued. 

Proposed  New  Nationwide  Permit  D. 
Maintenance  of  Existing  Flood  Control 
Projects:  This  proposed  permit  is 
discussed  above  in  this  "Discussion  of 
Public  Comments  and  Changes"  section 
and  included  below  in  the  "Nationwide 
Permits  and  Conditions"  section  ^ 
Nationwide  Permit  31:  "Maintenance  of 
Existing  Flood  Control  Projects". 

IV.  Comments  and  Responses  on 
Nationwide  Permit  Conditions 

A.  General  Conditions 

1.  Navigation:  The  Corps  proposed  no 
changes  to  this  condition.  There  were 
no  comments  received  on  this 
condition.  This  condition  is  adopted 
without  change. 

2.  Proper  Maintenance:  The  Corps 
proposed  no  changes  to  this  condition. 
Two  conunenters  suggested  adding  the 


word  "facilities,"  regarding  those 
activities  that  are  required  to  be 
maintained.  The  Corps  authorizes 
maintenance  of  structures  or  fill  within 
its  jurisdiction  under  sections  10  and/or 
404.  We  do  not  regulate  the 
maintenance  of  facilities  built  on  the 
structure  or  fill.  For  example,  if  a 
business  facility  (building)  on  the 
uplai^d  is  not  "maintained,"  while  the 
barge  loading  dock  is  properly 
maintained,  the  Corps  would  not  take 
action  regarding  maintenance  of  the 
building.  To  avoid  any  confusion^  the 
Corps  has  not  added  "facilities"  to  this 
condition.  This  condition  is  adopted 
without  change. 

3.  Erosion  and  Siltation:  The  Corps 
proposed  no  changes  to  this  condition. 
Several  commenters  suggested 
including  state  and  local  erosion  and 
sedlmient  control  laws  in  the  General 
Conditions.  Corps  permits  do  not 
override  or  obviate  the  need  to  comply 
with  state  and  local  erosion  and 
siltation  control  laws.  Additionally,  the 
Corps  has  no  authority  to  enforce  state 
and  local  laws.  Therefore,  the  Corps 
believes  it  is  unnecessary  and 
inappropriate  to  include  state  and  local 
laws.  This  condition  is  adopted  without 
chang0. 

4.  Aquatic  Life  Movement:  The  Corps 
proposed  no  changes  to  this  condition. 
A  few  commenters  indicated  that 
projects  authorized  under  an  NWP  that 
substatatlally  disrupts  aquatic  life 
movements  would  not  satisfy  minimal 
impact  criteria  and  should  be 
considered  only  through  individual 
permitting  procedures.  With  the  current 
wording  of  this  condition,  if  a  project 
proposed  for  an  NWP  does  substantially 
disrupt  aquatic  life  movement,  this 
general  condition  is  not  met  and  the 
project  cannot  be  authorized  under  a 
nationwide  permit.  Additionally,  it  was 
requested  that  the  phrase  "unless  the 
activity's  primary  purpose  is  to 
impound  water"  be  deleted.  We  believe 
there  aire  impoundment  projects  which 
would  substantially  disrupt  the 
movement  of  specific  individuals  of 
aquatic  life,  but  which  would  not 
adversely  a£fect  the  populations  of  the 
species  nor  have  more  than  minimal 
impacts  on  the  aquatic  environment. 
This  condition  is  adopted  without 
changej. 

5.  Equipment:  One  commenter 
suggested  adding  to  this  condition  that 
all  equipment  be  stored  in  uplands  to 
the  extent  practicable.  We  beUeve  this 
condition  is  sufficiently  dear  as  stated 
and  applies  only  to  equipment  "woridng 
in  wetlands".  Storage  of  equipment  in 
wetlands  is  not  addressed  because  it  is 
not  authorized.  Tills  condition  is 
adopted  without  change. 


6.  Regional  and  Case-by-Case 
Conditions:  The  Corps  proposed  no 
changes  to  this  condition.  There  were 
no  comments  received  on  this 
condition.  We  have  added  a  statement 
that  such  conditions  will  also  include 
those  imposed  by  states  or  tribes  under 
Section  401,  which  clarifies  the  current 
practice. 

7.  Wild  and  Scenic  Rivers:  We 
proposed  to  allow  the  use  of  NWPs  in 
a  component  of  the  National  Wild  and 
Scenic  Rivers  system  after  coordination 
with  the  managing  agency  has  resulted 
in  a  determination  that  the  project  will 
not  adversely  afiect  the  status  of  the 
river.  Most  comments  supported  the 
proposed  change.  No  objections  to  the 
proposed  change  were  received.  Several ' 
commenters  requested  that  we  add 
"U.S.  Fish  and  Wildlife  Service"  after 
the  "e.g."  in  the  last  line  because  they 
administer  2  rivers  in  the  lower  48 
states  and  7  rivers  in  Alaska.  We  will 
add  this  to  the  nationwide  permit 
condition.  Comments  were  received 
requesting  the  addition  of  the  following 
statement: 

This  has  no  effect  on  proceduras 
established  to  notify  river  managnnent  and 
study  agencies  of  f)ending  applications  for 
pennits.  including  conditions  negotiated  £ar 
General  Pennits  by  the  Corps  and  those 
agencies.  The  propxjsed  activity  shall  not 
begin  until  the  applicant  has  been  notified  by 
the  District  Engineer  that  the  requirements  of 
the  Wild  and  Scenic  Rivers  Act  have  been 
met 

None  of  the  nationwide  pennits  or 
conditions  override  or  obviate  the  need 
for  any  other  Federal  agency's 
requirements  for  permits  or 
coordination.  The  Federal  agency 
responsible  for  managing  the  affected 
waterway  must  determine  whether  all 
requirements  of  the  Wild  and  Scenic 
Rivers  Act  have  been  met.  The  appUcant 
may  make  all  required  coordination 
wlA  the  appropriate  agency  without 
Involving  the  Corps  of  Engineers  if  there 
is  no  notification  requirement  for  the 
nationwide  permit  authorizing  the 
proposed  project.  If  the  responsible 
Federal  agency  determines  the  project, 
as  proposed,  does  not  comply  with  the 
Wild  and  Sc»nlc  Rivers  Act  individual 
processing  of  the  application  is 
required.  A  comment  was  also  received 
requesting  that  the  Federal  management 
agency  be  required  to  coordinate  with 
the  appUcable  state  resource  agency  on 
projects  proposed  for  authorization  by 
nationwide  permit  in  Wild  and  Scenic 
River  areas  or  study  areas  and  that  any 
state  permits  required  for  a  proposed 
project  must  be  issued  before  the  Corps 
provides  authorization  by  a  nationwide 
permit.  The  responsible  Federal  agency 
is  required  to  complete  all  coordination 
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of  activities  as  specified  in  their 
regulatioas.  It  is  not  appropriate  for  the 
Corps  to  instruct  these  agencies 
regarding  their  program  requirements. 
Tbds  condition  is  adopted  as  proposed 
with  the  inclusion  of  the  U.S.  Fish  and 
Wildlife  as  a  Federal  management 
agency. 

a.  Tribal  Rights:  The  Corps  proposed 
no  changes  to  this  condition.  One 
commenter  requevited  inclusion  of 
language  to  protect  cultural  resources, 
including  those  protected  by  the  Native 
American  Graves  and  Repatriation  Act, 
in  addition  to  tribal  rights.  The  Native 
American  Graves  and  Repatriation  Act 
does  not  apply  directly  to  the  Corps 
regulatory  program.  This  law  is 
applicable  to  federal  agencies 
conducting  work  on  federal  lands  but 
does  not  apply  to  private  citizens 
conducting  work  on  private  lands. 
However,  many  Native  American 
culttu^  resources  are  protected  by  tribal 
rights  and  therefore  have  been,  and  will 
continue  to  be,  considered  under  this 
condition.  This  condition  is  adopted 
without  change. 

9.  Water  Quality  Certification:  The 
Corps  proposed  no  changes  to  this 
condition.  One  commenter  suggested 
that  section  401  water  quality 
certification  and  the  section  404 
authorization  procediue  should  be 
combined  for  Nationwide  Permit  26.  If 
the  appropriate  State  agency  issues  or 
waivers  section  401  water  quality 
certification  for  any  Nationwide  Permit, 
the  authorization  process  has  been   . 
effectively  combined.  The  Clean  WatSf  ' 
Act  specifically  separates  these 
authorizations  so  that  States  may  place 
more  stringent  controls  on  projects  to 
reduce  water  quality  impacts  as 
perceived  by  the  State  and  not  limit  the 
review  process  to  the  Federal 
perspective.  This  condition  is  adopted 
without  change. 

10.  Coastal  Zone  Management:  The 
Corps  proposed  no  changes  to  this 
condition.  A  few  commenters  indicated 
that  the  current  announcement  process 
for  Nationwide  Permits  did  not  follow 
Federal  consistency  procedures  and  was 
not  in  compliance  with  Coastal  Zone 
Management  requirements.  One 
conunenter  suggested  conditions  that 
would  allow  concurrence  on  ^ 
consistency  determinations  and 
indicated  that  the  Nationwide  Permits 
should  be  revoked  for  a  State  where 
such  conditions  for  Coastal  Zone 
Management  are  not  present.  Many 
commenters  stated  that  determination  of 
inconsistency  with  Coastal  Zone 
Management  should  invalidate  a  permit; 
and  that  a  requirement  for  individual 
reviews  should  not  be  adopted.  If  a 
Coastal  Zone  Management  concurrence 


determination  is  not  provided  for  a 
specific  nationwide  permit,  the  project 
may  not  proceed  until  and  individual 
CZM  consistency  determination  has 
been  received  for  the  specific  proposed 
project.  The  Corps  decision  that  the 
project  will  have  minimal  impact  is  not 
affected.  However,  the  agency        ',; 
responsible  for  the  concurrence 
determination  will  review  each  project 
on  a  case-by-case  basis.  If  the  project 
specific  concurrence  determination  is 
denied,  the  project  may  not  proceed  and 
the  NWP  is  denied  without  prejudice. 

One  commenter  beUeved  that  a 
Coastal  Zone  Management  concurrence 
determination  shoiild  not  apply  to  flood 
control  maintenance  activities  more 
than  100  feet  upstream  of  the  designated 
Coastal  Zone.  The  commenter  stated 
that  the  project  is  outside  the  designated 
coastal  zone,  this  condition  does  not 
apply.  The  Corps  must  determine 
whether  or  not  the  impacts  of  a  project 
would  affect  a  state's  coastal  zone.  If 
project  impacts  would  affect  the  States 
coastal  zone,  than  a  consistency 
concurrence  is  required.  This  condition 
is  adopted  without  change. 

11.  Endangered  Species:  Although  no 
changes  to  this  condition  were 
proposed,  we  have  made  the  change  of 
adding  language  specific  to  the  take  of 
endangered  species  as  discussed  below. 
Several  commenters  stated  that  the 
Corps  must  determine  compliance  wth 
section  7  of  the  Endangered  Species  Act 
and  that  the  applicant  will  not  have 
sufficient  knowledge  to  make  such  a 
determination.  These  commenters  assert 
that  by  delegating  the  section  7  ESA 
responsibility,  the  Corps  NWP  program 
is  not  in  compUance.  A  few  commenters 
requested  that  the  endangered  species 
condition  not  apply  to  species 
"proposed  for  listing".  Several 
commenters  requested  that  a  public 
notice  be  issued  for  all  proposals  to 
obtain  public  input  and  environmental 
review,  or  that  a  universal  PCN  should 
be  shared  with  resource  agencies.  A  few 
commenters  were  concerned  that 
section  7  has  never  been  implemented 
under  the  NWP  process  and  that  NMFS 
and  USFWS  should  be  consulted  prior 
to  final  action.  A  few  conmienters 
reconunended  that  the  Corps  clarify  that 
authorization  of  a  project  by  an  NWP 
does  not  authorize  the  taking  of  an 
endangered  or  threatened  species.  We 
will  add  a  statement  to  this  condition  to 
clarify  this  issue. 

Issuing  a  public  notice  or  sharing 
universal  PCN's  with  resource  agencies 
for  input  on  all  proposals  would  be 
imduly  burdensome  to  the  Corps  and 
the  regulated  public,  and  would  not 
necessarily  enhance  protection  of 
endangered  species.  The  Corps  believes 


that  the  procedures  at  33  CFR  330.1(e) 
and  this  condition  ensure  compliance 
with  the  Endangered  Species  Act  (See 
general  discussion  at  the  beginning  of 
the  preamble).  Finally,  the  Corps  does 
conduct  section  7  consultations,  on  both 
standard  individual  permits  and 
nationwide  permits,  to  ensure  ESA 
compliance  and,  as  stated  above,  we  are 
entering  into  formal  programmatic 
section  7  consultation  for  the  NWP 
program.  The  inclusion  of  sp>ecies 
"proposed  for  listing"  is  identified 
under  the  Endangered  Species  Act  and 
is  used  in  that  context.  This  condition 
is  adopted  as  discussed  above. 

12.  Historic  Properties:  The  Corps 
proposed  no  changes  to  this  condition. 
Several  commenters  do  not  beheve  this 
condition  ensures  compUance  with 
section  106  of  the  National  Historic 
Preservation  Act  (NHPA)  or  its 
implementing  regulation  (56  CFR  part 
800).  These  commenters  encourage 
development  of  a  process  which  will 
pre-identify  and  evaluate  historic 
properties  and  cxiltural  resources.  Some 
commenters  suggested  limiting  this 
condition  to  those  activities  which  may 
"adversely"  affect  historic  properties. 
We  believe  that  the  Corps  procedures 
outlined  in  this  condition  comply  with 
the  requirements  at  33  O^R  330.4(g)  and 
at  33  CFR  part  325,  appendix  C  for 
protection  of  historic  properties,  which 
implements  36  CFR  part  800,  and  fully 
satisfy  the  requirements  of  the  NHPA. 
Furthermore,  our  experience  with 
authorizing  activities  by  nationwide 

Grmit  supports  our  position.  We  do  not 
lieve  an  additional  or  revised  process 
is  necessary.  To  change  the  condition  to 
reduce  the  threshold  for  initiating  the 
historic  property  process  from  "may 
affiect"  to  "may  adversly  affect"  would 
not  be  appropriate  or  in  compliance 
with  Corps  regulations.  The  "may 
affect"  threshold  provides  for  a  process 
to  determine  the  affect  or  no  affect  on 
historic  properties.  The  "not  adversely 
affect"  determination  would  be  decided 
during  the  process.  If  during  that 
process  a  determination  is  made  that  the 
activity  will  not  adversly  affect  then  the 
project  could  be  authorized  by  the  NWP. 
This  condition  is  adopted  without 
change. 

13.  Notification:  We  proposed  several 
changes  to  this  condition.  In  summary, 
we  proposed  to:  (1)  Contact  the  agencies 
on  behalf  of  the  appUcant,  (2) 
discontinue  PCN  coordination  with  the 
agencies  on  NWPs  5,  7, 13, 17, 18,  and 
34,  but  allow  Regional  Directors  or 
Administrators  to  request  coordination, 
(3)  increase  the  notification  time  period 
for  NWP  26  bom  30  to  45  days,  and  (4) 
notify  the  agencies  on  NWP  29  and 
proposed  NWP  D  (now  NWP  31).  Many 
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commentera  believe  tbat  notifying  tbe 
agencies  is  not  necessary,  many  othsn 
beUeve  it  is  necessary.  Some 
commmters  like  the  proposed 
notification  reductions,  while  others 
expressed  concern.  A  nimiber  of 
commenters  believe  that  there  should  be 
no  notification  requirements  at  all.  The 
primary  reasons  given  were  that  it 
would  cause  permit  delays  and  that  it 
was  unnecessarily  burdensome  to  the 
regulated  public.  Many  other 
commenters  believe  there  should  be 
notifications.  The  reason  for 
notifications  are  to  assure  minimal 
impacts,  and  to  ensure  compliance  with 
the  National  Historic  Preservation  Act 
and  the  Endangered  Species  Act  We 
believe  that  although  comments  from 
the  agencies  are  often  helpful  in  the 
permit  evaluation,  the  value  added  to 
the  Corps  decision  for  NWPs  5.  7, 13, 
17, 18,  and  34  is  not  adequate  to 
continue  the  process.  We  believe  that 
the  limited  resources  from  all  agencies 
are  better  utilized  by  focusing  on 
projects  with  potentially  greater 
environmental  impacts. 

Many  commenters  raised  concern 
that,  by  applying  compensatory 
mitigation  in  the  context  of  a  NWP,  the 
Corps  authorizes  activities  that,  but  for 
the  mitigation,  may  have  more  than 
minimal  adverse  environmoital  effects. 
Those  commenters  were  concwned  that 
the  CWA  requires  that  only  activities 
with  minimal  effects  may  be  authorized 
by  a  genwal  permit.  Activities  that  have 
more  than  minimal  adverse  effects  are 
subject  to  the  individual  permit  process 
and  the  associated  analysis  of 
alternatives,  individual  public  notice 
procedures,  and  other  aspects  of 
individual  review  that  help  to  ensure 
that  potential  adverse  effects  are  fiilly 
avoided  and  minimized  before  any 
activity  is  approved. 

Given  thcMse  concerns,  the  Corps  will 
be  considering  whether  or  not 
modifications  to  the  mitigation 
provisions  of  the  regxilations  are 
appropriate  and  will  be  meeting  with 
other  Federal  agencies  to  discuss  this 
issue.  In  the  interim,  the  Corps  is 
seeking  specific  comment  on  the  use  of 
compensatory  mitigation  in  the  context 
of  the  Nationwide  Permit  program  and 
any  recommendations  for  modification 
to  the  mitigation  provisions.  Should  the 
Corps  detenoine  that  revision  to  this 
policy  is  appropriate,  a  rulemaking 
process  to  change  the  regulations  at  33 
CFR  part  330  may  be  necessary.  This 
process  would  include  notice  and  fiill 
opportunity  for  public  participation. 

A  few  commenters  suggested  that 
NWP  12  needs  delineation  of  special 
aquatic  sites.  We  disagree.  Fills 
associated  with  NWP  12  are  temporary 


in  nature  and  the  areas  Impacted  are  to 
be  returned  to  original  contoiirs  and 
elevations  after  the  work  is  completed 
for  projects  not  subject  to  the  PQ>I 
process.  The  Corps  evaliiates  those 
projects  subject  to  the  PCN  process  and 
will  determine  whether  there  are 
substantial  problems  regarding 
jurisdiction. 

Several  commenters  requested  we 
increase  the  time  allowed  for  the 
agencies  to  reqmnd.  As  noted  in  the 
preamble  section  on  NWP  26 
notification,  vn  will  allow  the  agmcies 
an  additional  7  calendar  days  by 
extending  the  mavimnin  additional  time 
the  agency  can  request  to  21  calendar 
days.  The  agency  coordination  times  for 
all  other  NWPs  will  remain  5  and  14 
days.  We  beUeve  these  modifications  to 
the  current  times  are  responsive  to  the 
greatest  area  of  concern,  NWP  26,  while 
not  increasing  delays  for  the  regulated 
public  where  there  is  less  potential  for 
more  than  minimal  adverse  effects. 

One  commenter  suggested  that 
notification  be  required  for  NWP  23 
because  of  the  potential  for  large 
projects  and  significant  wetland 
impacts.  NWP  23  activities,  by  their 
definition,  are  actions  "which  neither 
individually  or  cumulatively  have  % 
significant  effect  oa  the  human 
environment,"  have  already  gone 
through  a  NEPA  analysis,  and  have 
already  had  a  public  review  and 
comment  period  ^A^en  they  were  first 
proposed  for  inclusion  undw  NWP  23. 
Furthermore,  in  some  specific  cates  a 
PCN  is  required  in  the  individual  Corps 
approval  of  another  agency's  categorical 
exclusions. 

One  commenter  noted  that  there  are 
no  consequences  for  an  incomplete 
notification,  thus,  it  is  not  in  the 
applicant's  interest  for  him  to  raise  all 
the  issues  that  may  affect  his  proposal. 
The  coinmenter  suggested  that  the 
resource  agencies  have  information  and 
resoiut»s  that  would  help  identify  these 
issues  and  it  would  be  advantageous  to 
the  program  for  the  Corps  to  coordinate 
projects  with  them  before  making  a 
complete  determination.  The 
consequences  for  submitting  an 
incomplete  notification  is  a  delay  in  the 
Corps  evaluation,  and  hence  the 
authorization,  of  the  project  profKisal. 
The  Corps  initial  review  of  PCNs 
includes  a  determination  on  whether 
the  PC^  is  complete.  Since  most 
applicants  are  trying  to  reduce  the 
amount  of  delay  as  much  as  possible, 
we  believe  the  incentive  to  submit  a 
complete  application  is  adequate. 

A  number  of  commenters  provided 
recommendations  for  improving  the 
coordination  among  agencies  at  the 
local  lefvel.  The  Corps  is  with  this  final 


package  we  are  issuing  today  directing 
substantial  increases  in  cocwdination 
and  communication  at  the  district  and 
divisi(m  level.  This  increased 
coordination  will  be  part  of  developing 
regional  conditions  for  the  reissued 
NWPs,  developing  replacement  NWP» 
fat  NWP  26,  endangered  species 
compliance,  and  working  with  the 
States.  However,  we  also  suggest  that 
individuals  and  agencies  contact  their 
respective  Coips  districts  to  provide 
those  recommendations. 

One  commenter  suggested  that  the 
Corps  notify  the  applicant  upon 
receiving  the  PCN  and  indicate  whether 
it  was  complete  and  when  a  decision 
would  be  made.  The  applicant  will  be 
notified  if  the  notification  is  incomplete 
and  will  be  informed  regarding  what 
information  is  necessary  for  the 
notification  to  be  considered  complete. 

Several  agencies  recommended  PCN's 
fOT  NWP  5,  7, 13, 17, 18,  aad  34.  The 
commenters  indicate  that  major  impact 
projects  have  been  proposed  involving 
NWP  7  (outfalls)  and  NWP  13  (bank 
stabilization).  A  commenter  requested 
that  the  following  list  of  permits  be 
coordinated  with  resource  agencies:  7, 
12, 13. 17,  18,  21,  26,  27,  29,  34,  35,  and 
C.  Another  commenter  requested  agency 
notifications  for  7, 13, 14, 18,  21,  26,  33, 
37,  38,  and  the  new  NWPs.  We  have 
carefully  reviewed  all  of  the  requests  for 
changes  to  the  NWPs  for  which 
notification  imder  General  Condition  13 
has  been  requested.  Based  on  this 
review,  several  NWPs  will  involve 
notification  coordination  with  the 
resource  agencies,  several  will  be  Corps- 
only  review  of  the  PCN.  and  several  are 
subject  to  the  optional  process  for 
agency  coordination.  Some  projects 
authorized  under  NWP  7  or  13  involve 
major  impacts  outside  of  the  waters  of 
the  United  States.  These  major  impacts 
are  not  within  the  Corps  autiunity  to 
regulate  or  control. 

Several  commenters  suggested 
changing  the  terminology  of  PCN  back 
to  PDN.  The  terminology  causes 
confusion  because  the  regulated  activity 
is  a  discharge  and  construction  implies 
work  on  hi^  ground.  The  teini  POM 
(pre-constniction  notification)  has  been 
adopted  over  the  term  PDN  (pre- 
discharge  notification)  because  many  of 
the  NWPs  are  not  authorizing  a 
discharge,  in  Section  404  waters,  but  are 
authorizing  work  in  navigable.  Section 
10,  waters.  Since  these  do  not  involve 
authorization  of  a  "discharge",  we 
believe  the  term  "construction"  is  more 
appropriate  for  all  NWPs.  The  Corps 
does  not  control  or  regulate  activities  in 
uplands,  including  when  construction  is 
initiated,  beycmd  these  limited     - 
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dreumstances  identified  in  33  CFR  part 
324  appoKiix  B,  Scope  of  Analysis. 

A  number  of  commenters  believe  that 
the  requirement  for  the  applicant  to 
notify  the  FWS  and  the  SHPO  speeds  up 
their  permit  by  allowing  them  to 
develop  alternatives  and  mitigation 
measiires.  They  believe  that  if  the  Corps 
is  tasked  with  this  responsibility,  their 
permit  will  be  delayed  and  the 
applicant  would  lose  control  of  the 
schedule.  They  also  believe  that  if  the 
proposal  is  adopted,  these  agencies  will 
not  be  willing  to  work  directly  with  the 
applicant  and  will  onfy  work  through 
the  Corps.  One  commenter  expressed 
concern  that  the  reason  for  not  requiring 
applicants  to  contact  the  SHPO  was 
because  the  SHPO  did  not  want  to  worin 
directfy  with  the  applicants.  The 
commenter  suggested  that  this  was 
counter-productive  and  that  the  Corps 
should  explore  ways  to  ensure  that  such 
organizations  cooperate  with  the  permit 
applicants  early  in  the  process.  These 
agencies  have  requested  that  the  Corps 
send  the  PCNs  to  them  rather  than 
direct  contact  between  them  and  the 
applicant.  This  process  ensures  that 
these  ctHnmenting  agencies  only  review 
active,  complete  applications.  This 
process  does  not  preclude  an  applicant 
from  contacting  the  agencies  for 
information. 

One  commenter  reconmiended  that 
the  SHPO  be  allowed  a  30-day  review  to 
ensure  that  historic  resources  were 
adequately  addressed.  Another  stated 
that  the  SHPO  would  not  do  the  Corps 
work  and  that  data  on  potential  historic 
properties  should  accompany  the 
transmittal  of  the  PCN,  and  that  any 
deadlines  for  response  to  the  Corps 
begin  after  the  receipt  of  adequate 
information.  The  Corps  believes  that  the 
current  process  provides  a  reasonable 
amount  of  time  for  the  SHPOs  to 
provide  their  views.  The  intent  of  the 
PCN  is  to  identify  if  there  is  a  potential 
historic  property  problem,  not  to 
completely  resolve  such  problems.  If  a 
problem  regarding  an  effect  on  a  historic 
property  is  identified  during  the  PCN 
process,  then  the  Corps  will  instruct  the 
applicant  that  they  cannot  proceed  with 
the  project  until  coordination  to  resolve 
the  problem  is  completed. 

Several  commenters  stated  that  the 
notification  process  does  not  allow  them 
to  comment  on  proposed  projects.  They 
don't  believe  that  the  provisions  in  the 
CWA  are  being  met,  since  the  agencies 
and  the  public  have  no  opportunity  to 
comment  The  Corps  regulations 
establish  a  process  for  publishing 
proposed  nationwide  permits  for  public 
comment  (33  CFR  part  330).  Based  on 
this  process,  the  Corps  issues  NWPs  that 
have  procedural  steps  to  ensure  ^ency 


coordination  and  the  ability  of  the  Corps 
district  to  require  a  full  public  interest 
review,  where  the  Corps  believes  such 
reAriew  is  necessary,  through  its 
discretionary  authority. 

A  couple  of  commenters  suggested  a 
time  threshold  for  Section  401  water 
quality  certification  that  was  in  line 
with  the  other  agency  review  times.  The 
Corps  regulations  provide  that  project 
specific  section  401  evaluations  will 
generally  be  completed  within  60  days. 
However,  districts  may.  working  with 
the  States,  extend  this  time  period  not 
to  exceed  1  year.  We  do  not  propose  to 
change  this  process. 

One  commenter  suggested  that 
extensions  be  provided  to  commenting 
agencies,  or  an  IP  be  required,  in 
situations  where  delays  are  caused  by 
insufficient  or  inaccurate  maps  and 
depiction  of  proposed  action.  This 
commenter  also  indicated  that  the 
mitigation  option  of  the  contribution  of 
monies  to  a  wetland  trust  fund  be  more 
clearly  discussed.  Ibis  commenter  also 
suggested  that  the  Corps  apply 
notification  condition  13(b)(5) 
(restoration  plan  for  temporary  fiU  sites) 
to  NWP  12  and  15,  both  of  which  allow 
the  temporary  placement  of  dredged  or 
fill  nftterial.  Finally,  this  commenter 
suggested  that  the  Corps  extend  the 
initial  cotament  period  for  resource 
agencies  to  7  calendar  days  for  all 
NWPs.  and  eliminate  the  prohibition  on 
the  Corps  responding  to  agency 
comments.  The  Corps  does  not 
coordinate  PCNs  with  resource  agencies 
imtil  the  PCN  is  considered  complete, 
so  that  the  basic  information  is  adequate 
for  review.  Furthermore,  we  bebeve  it  is 
essential  to  provide  an  answer  to 
applicants  within  the  PCN  period  of  30 
days  (45  days  for  NWP  26).  We  do  not 
believe  that  it  woidd  be  beneficial  to 
explicitly  define  in  lieu  fee  systems  nor 
wetland  land  trusts.  These  vary  around 
the  coimtry  and  we  will  expect  our 
districts  to  ascertain  whether  or  not  a 
given  situation  will  reasonably  ensure 

auality  and  successful  mitigation.  We 
o  not  believe  that  any  additional 
restrictions  are  necessary  for  either 
NWP  12  or  NWP  15.  We  have  already 
added  substantial  additional  restrictions 
to  NWP  12.  Should  a  problem  arise  with 
NWP  15.  either  the  Coast  Guard  or  the 
Corps  will  address  it  on  a  case  by  case 
basis.  We  do  not  believe  that  it  is 
necessary  to  extend  the  initial  comment 
period  for  the  resource  agencies  from  5 
to  7  days.  This  period  is  simply  to 
determine  whether  or  not  site  specific, 
substantive  comments  will  be  provided. 
Finally,  we  do  not  believe  that  the 
notification  process  or  environmental 
protection  would  be  advanced  by 
responding  to  resource  agency 


comments  on  PCNs.  If  any  agency 
wishes  to  know  how  the  Corps  utilized 
their  comments,  that  agency  can  call  Ae 
Corps  district  and  discuss  the  specific 
project  We  encourage  this  type  of 
informal  coordination. 

One  c(Hnmenter  suggested  that 
inclusion  of  different  times  regarding 
agmcy  review  and  response  to 
applicants  for  different  nationwide 
permits  would  create  a  lot  of  confusion. 
We  carefully  considered  the  concern 
that  variable  comment  periods  might  be 
confusing  to  the  commenting  agencies 
or  the  regulated  public  However,  under 
our  revised  NWP  26.  we  expect  a 
substantial  increase  in  the  number  of 
PCNs,  and  the  Corps  is  directing  its 
districts  to  carefully  consider  project 
impacts  and  potential  mitigation  on 
most  of  them.  Therefore,  we  believe  the 
additional  time  is  necessary  for  NWP 
26. 

One  commenter  suggested  that 
affected  tribes  be  included  in  the 
notification  process.  We  believe  that 
since  the  tribes  are  inherently  aware  of 
all  Corps  regulatory  matters  on  tribal 
lands,  additional  notification  is 
unnecessary.  Furthermore,  we  believe 
that  NWP  General  Condition  8,  "Tribal 
Rights,"  is  sufficient  to  address  tribal 
treaty  rights  issues,  and  District 
Engineers  will  notify  the  tribes 
regarding  these  treaty  rights,  as 
necessary. 

We  believe  that  the  review  of  PCNs  by 
the  state  does  provide  valuable 
information  and  we  have  retained  that 
provision.  However,  the  optional 
coordination  procedure  is  made 
available  for  activities  that  we  believe 
will  typically  be  clearly  minimal.  We 
believe  that  allowing  this  optional 
procedure  only  for  the  Federal  resource 
agencies  will  adeqiiately  ensure 
appropriate  coordination. 

A  few  commenters  requested 
eliminating  the  provision  authorizing 
discharges  when  a  DE  does  not  notify 
the  applicant  within  a  specified  time 
frame.  We  believe  that  the  PCN  process 
allows  the  district  adequate  time  to 
evaliiate  PCNs  and  provide  the 
applicant  with  an  answer.  Moreover,  we 
believe  that  we  must  have  a  definitive 
answer  to  the  applicant  at  the  end  of  the 
30-day  (45  days  for  NWP  26)  PCN 
period.  Creating  extensions  would  result 
in  substantial  confusion. 

One  commenter  reccmunended  that 
.  wording  of  condition  13(f)  be  changed 
to  read  "•  ■  *  with  the  current 
methods  required  by  the  Memorandum 
of  Agreement  among  USDA,  EPA,  and 
DOA."  This  commenter  also  stated  that 
condition  13(g)  mitigation,  should 
specify  that  mitigation  banks  need  to 
OHnply  with  the  1905  Federal 
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Guidance,  should  include  a  requiiemoit 
to  monitor  compensatory  mitigation 
projects  for  a  specified  period  of  time, 
abandoned  mine  lands  should  have  no 
contaminants  accimiulated  as  a  result  of 
the  mining  operation,  and  compensatory 
mitigation  should  be  accomplished 
prior  to  initiation  of  authorized  worL 
We  believe  that  compliance  with 
existing  conditions  of  the  NWPs  and  the 
fact  that  requirements  for  delineations 
and  mitigation  banks  are  implicitly 
clear,  based  on  total  program  gmdance, 
make  additional  guidance  on  these 
issues  unnecessary.  Regarding  timing  of 
compensatory  mitigation,  we  believe  it 
is  more  important  to  have  potentially 
high-quality  mitigation,  such  as  can  be 

{>roviaed  with  in  lieu  fees  to  states, 
ocals  interests  or  land  trusts,  rather 
-  than  pushing  for  mitigation  completion 
before  impacts  occxii'. 

One  commenter  requested  that 
individuals  impacted  by  a  nationvride 
permit  shoidd  be  notified.  We  have     ^- 
followed  the  clear  provisions  of  33  CFR 
330  regarding  notification  of  the 
nationwide  permits. 

Several  commenters  requested  that 
the  Corps  retiun  to  the  1991  wording 
regarding  including  any  conditions  the 
District  Engineer  deems  necessary  under 
Condition  13(d),  and  that,  if  the  new 
language  is  retained,  a  clear  explanation 
of  why  this  change  was  made  should  be 
provided.  We  have  reviewed  the 

E>roposed  language  as  well  as  the  1991 
anguage  regarding  conditions  that  wiU 
be  placed  on  a  PCN  verification.  We 
have  decided  that  the  original  language, 
stating  that  the  District  Engineer  will 
include  conditions  he  deems  necessary, 
is  the  appropriate  language.  This    -  - 
condition  is.adopted  as  discussed  '  ^ 
above. 

14.  Compliance  Certification:  Tba 
Corps  has  determined  that  in 
association  with  our  efforts  to  collect 
more  accurate  data  on  project  impacts 
and  mitigation,  and  consistent  with  our 
intent  to  maximize  permittee 
compliance,  this  condition  is  necessary. 
The  condition  requires  the  permittee  to 
certify,  in  writing,  that  he  has 
accomplished  the  work  as  authorized  by 
the  Corps,  including  any  mitigation.  The  ' 
certification  will  help  the  Corps  ensure 
permit  compliance  as  well  as 
continuously  evaluate  mitigation      " 
success. 

15.  Multiple  Use  of  Nationwide 
Permits:  In  response  to  the  concerns 
raised  regarding  the  stacking  of  NWPs, 
the  Corps  has  determined  that  a 
notification  to  the  Corps,  where  any 
NWP  12  through  40  is  combined  with 
any  other  NWP  12  through  40,  as  part 
of  a  single  and  complete  project,  ^ould 
be  requLed  to  ensure  that  the  effects 


will  be  minimal.  This  notification  will 
be  reviewed  by  the  Corps  only. 
Coordination  with  the  resource  agencies 
is  not  required,  but  may  be  done  on  a 
case-by-case  basis  when  determined  by 
the  District  Engineer  to  be  necessary. 
Furthermore,  no  notification  is  required 
to  the  Corps  when  any  NWP  1  through 
11  is  icombined  with  any  other  NWP. 
The  iJBSue  of  stacking  of  NWPs  is 
disoissed  in  more  detail  in  the 
"Stacking  of  NWPs"  section  of  this 
Preamble. 

B.  Section  404  Only  Conditions 

1.  Water  Supply  Intakes:  The  Corps 
proposed  no  changes  and  there  were  no 
comments  on  this  condition.  The 
Q^dition  is  adopted  without  change. 

2.  Shellfish  Pmduction:  The  Corps 
proposed  no  changes  and  there  were  no 
conuQents  on  this  condition.  The 
condition  is  adopted  without  change. 

3.  Suitable  Material:  The  Corps 
proposed  no  changes  to  this  condition. 
One  commenter  suggested  that  this 
condition  should  include  a  certification 
for  the  toxicity  testing  of  the  fill 
material  We  believe  the  permittee  is 
responsible  for  taking  reasonable 
measures  to  ensure  that  suitable  fill 
material  is  free  from  toxic  pollutants. 
This  suggestion  would  be  an 
unreasonable  requirement  for  minor 
projects  with  litUe  likelihood  of  the 
potential  for  toxic  pollutants  in  toxic 
amounts.  Furthermore,  the  NWP 
restricts  the  use  of  certain  materials,  bi 
addition,  for  those  projects  v^th  a 
Preconstruction  Notification,  the  DE 
will  require  testing  if  the  DE  has  reason 
to  believe  the  material  may  be 
contaminated.  Another  commenter 
suggested  that  asphalt  be  added  to  our 
list  of  unsuitable  materials  ^>ecifically 
mentioned  in  this  condition.  Since  this 
has  been  a  general  misunderstanding 
throughout  the  country  that  has  resiilted 
in  several  violations,  we  agree  with  this 
commenter  and  have  add^  this  to  the 
condition.  This  condition  has  been 
modified  as  discussed  above. 

4.  Mitigation:  The  Corps  proposed  a 
change  to  this  condition  that  would 
allow  k)ff-site  mitigation  in  lieu  of  on- 
site  mitigation,  if  it  fs  the 
environmentally  preferred  option. 
Several  commenters  were  opposed  to 
the  proposed  change  to  this  condition. 
They  believed  the  change  would  result 
in  one  or  more  of  the  following:  A  more 
subjective  evaluation  would  occur,  the 
evaluation  would  focus  solely  on  a 
project's  benefit  to  the  environmoit 
instead  of  the  Corps  process  of 
balancing  various  public  interest  foctors; 
the  District  Engineer  would  be  required 
to  evaluate  one  wetland  type  against 
another;  and  time  requirements  and 


monetary  costs  would  be  increased  k« 
the  applicants.  Several  other 
commenters  were  concerned  that  the 
proposed  modification  sidesteps  the 
application  of  the  mitigation  sequencing 
process  (avoidance,  minimization,  and 
compensation)  and  would  allow 
evaluation  of  compensation  concurrent 
with  avoidance  and  minimization.  Two 
conmienters  believed  that  the  propKised 
evaluation  process  would  allow  "buy 
down"  of  impacts  via  compensation  in 
order  to  result  in  a  minimal  net  effect 
determination.  Several  commenters  felt 
that  mitigation  should  be  eliminated  as 
a  condition  since  activities  requiring 
mitigation,  by  definition,  include  more 
than  minimal  environmental  impacts. 
One  commenter  stated  that  the  proposal 
added  no  value  in  protecting  or 
preserving  wetlands.  A  few  commenters 
supported  the  clarification  and 
requirement  for  mitigation.  One 
commenter  recommended  that  the 
District  Engineer  have  the  ability  to 
approve  mitigation  on-site,  off-site,  or  at  ' 
an  established  mitigation  bank.  Another 
commenter  suggested  that  the  U.S.  Fish 
and  Wildlife  Service  and  U.S. 
Environmental  Protection  Agoicy  ^ 

should  have  the  opportunity  to 
ccHnment  on  the  results  of  the  District 
Engineer's  evaluation.  One  commenter 
criticized  the  general  permit  program  for 
allowing  wetland  losses  without 
avoidance  of  impacts  or  with  no 
mitigation  at  all. 

This  condition  requires  that  the 
permittee  avoid  and  minimize 
discharges  of  dredged  ot  fill  material  at 
the  project  site  to  the  maximum  extent 
practicable.  This  condition  does  not 
address  the  issue  of  requiring 
compensatory  mitigation  to  reduce  a 
project's  impacts  to  the  minimal  effect 
level.  This  issue  is  discussed  in  the 
preamble  in  the  discussion  of  General 
Condition  13.  Furthermore,  the 
"sequencing"  requirement  for 
individual  permits  for  off-site  avoidance 
imder  the  section  404(b)(l]  Guidelines 
does  not  apply  to  general  permits.  (See 
40  CFR  230.7.)  The  proposed  change 
was  for  allowing  some  projects,  with 
minimal  adverse  effects,  to  be  allowed 
less  on-site  avoidance  and  minimization 
than  to  the  maYJmnm  extent  practicable, 
provided  off-site  mitigation  is  provided 
such  that  there  are  more  environmental 
braiefits.  We  believe  that  where  there  is 
more  envircnunental  benefit  from  siicfa 
mitigation,  it  should  be  allowed.  The 
District  Engineer  will  review  and 
consider  such  a  proposal,  but  will  only 
approve  it  if  the  District  Engineer 
determines  that  there  is  clear 
environment  benefit.  This  condition  is 
adopted  as  proposed. 
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5.  Spawning  Areas:  The  Corps 
proposed  no  changes  to  this  condition. 
One  commenter  suggested  that  we  ban 
discharges  in  spawning  areas  during 
spawning  season.  Another  commenter 
suggested  that  discharges  also  be 
avoided  during  the  incubation  season. 
In  addition  to  this  condition.  District 
and  Division  Engineers  can  and  do  add 
local  restrictions,  by  regionally 
conditioning  the  NWP,  to  address 
certain  activities  along  some  waters  at 
important  times  of  the  year  for 
spawning  activities.  We  believe  that 
since  thme  impacts  vary  from 
waterbody  to  waterbody  and  by  type  of 
activity,  that  it  is  best  handled  by 
specific  regional  conditions.  This 
condition  is  adopted  without  change. 

6.  Obstruction  of  High  Flows:  The 
Corps  i»T>posed  no  changes  to  this 

-condition.  There  were  no  comments  on 
this  condition.  This  condition  is 
adopted  without  change. 

7.  Advmse  Effects  From 
Impoundment:  The  Corps  proposed  no^ 
changes  to  this  condition.  A  couple  of 
commenters  suggested  modifying  this 
condition  to  require  avoidance  of 
impoimdment  impacts.  We  believe  that 
this  condition  Has  been  successful  in 
ensiiring  that  the  impacts  will  be 
minimal  and  at  the  lowest  level 
practicable.  This  omdition  is  adopted 
without  change. 

8.  Waterfowl  Breeding  Areas:  The 
Corps  proposed  no  changes  to  this 
condition.  Ctee  commenter  suggested 
disallowing  any  discharges  within 
waterfowl  brewiing  areas.  Another 
commenter  suggested  that  we  include 
breeding  areas  for  shorebirds  and 
neotropical  migratory  songbirds.  The 
Corps  believes  this  would  place  an 
unreasonable  and  overly  restrictive 
limitation  on  this  NWP,  and  that  the 
condition,  as  worded,  provides 
sufficient  protection.  This  condition  is 
adopted  without  change. 

9.  Removal  of  Temporary  Fills:  The 
Corps  proposed  no  changes  to  this 
condition.  A  few  conmienters  suggested 
requiring  the  disturbed  area  be 
revegetated  with  indigenous  plant 
species.  We  believe  the  conditions 
imposed  on  NWPs  allowing  for 
imn^nry  fills  will  enable  the  area  to 
revegetate  naturaUy  with  native  specieS 
once  the  area  is  restored  to  its 
preexisting  elevation.  This  condition  is 
adopted  without  change. 

Regional  Conditioning  of  Nationwide 
Permits:  Concurrent  with  this  Federal 
Register  notice.  District  Engineers  are 
issuing  local  public  notices.  In  addition 
to  the  changes  to  some  NWPs  and  NWP 
conditions  required  by  the  Chief  of 
Engineers,  the  Division  and  District 
Engineers  may  propose  regional 


conditions  or  propose  revocation  of 
NWP  authorization  for  all,  some,  or 
pcHtions  of  the  NWPs.  Regional 
conditions  may  also  be  required  by  state 
Section  401  water  quality  certification 
or  for  state  coastal  zone  consistency. 
District  engineers  will  announce 
regional  conditions  or  revocatims  by 
leaning  local  pubUc  notices.  Infonnation 
on  regional  conditions  and  revocation 
can  be  obtained  from  the  appropriate 
District  Engineer,  as  indicated  below. 
Furthermore,  this  and  additional 
infonnation  can  be  obtained  on  the 
internet  at  http://wetland.usace.mil/. 

Alabama 

Mobile  District  Engineer.  ATTN:  CESAM- 
OP-S,  P.O.  Box  2288,  MobUe.  AL  36628-^ 
0001  ^         • 

Alaska 

Alaska  District  Engineer.  ATTN:  CENPA- 
OO-^  P.O.  Box  898,  Anchorage,  AK 
99506-0898 

Arizona  f* 

Los  Angeles  District  Engineer,  ATTN: 

CESPL-CX3-R,  P.O.  Box  2711.  Los  Angeles, 

CA  90053-2325 

Arkansas 

Little  Rock  District  En^neer,  ATTN: 
CESWL-CO-R.  P.O.  Box  867,  Little  Rock. 
AR  72203-0867 

California 

Sacramento  District  Engineer,  ATTN: 
CESPK-CO-0, 1325 )  Street.  Sacramento. 
CA  95814-4794 

Colorado  " 

■        r 

Albuquerque  District  Eng^eer,  ATTN: 
CESWA-CO-R.  4101  Jefferson  Plaza  NE. 
Rm  313,  Albuquenpie,  NM  87109-3435 

Connecticut 

New  England  Division  Engineer,  ATTN: 
CXNED-OD-R.  424  Trapelo  Road, 
Waltham,  MA  02254-9149 

Delaware 

Philadelphia  District  Engineer,  ATTN: 
CENAP-OP-R,  Waimamaker  Buildii^  100 
Penn  Square,  East  Philadelphia.  PA  19107- 
3390 

Florida 

Jacksonville  District  Engineer,  ATTN: 
CESAJ-RD.  P.O.  Box  4970,  Jacksonville,  FL 
32232-0019 

Georgia 

Savannah  District  Engineer,  ATTN:  CESAS- 
OP-^,  P.O.  Box  889,  Savannah,  GA  31402- 
0889 

Hawaii 

Honolulu  District  En^neer,  ATTN:  CEPOD- 
ET.^>0.  Building  230,  Fort  Shafter, 
Honolulu,  HI  96858-5440      , 

Idaho  "  " 

Walla  Walla  District  Engineer,  ATTN: 
CENPW-OP-RF,  Building  602.  City- 
County  Airport,  Walla  Walla,  WA  99362- 
9265  ^     .   • 


Illinois 

Rock  Island  EHstrict  Engineer,  ATTN: 
CENCR-OD-S,  P.O.  Box  2004,  Rock  Island. 
IL  61201-2004 

Indiana 

Louisville  District  Enginew,  ATTN:  CEORL- 
OR-F,  P.O.  Box  59,  Louisville,  KT  40201- 
0069 

Iowa 

Rock  Island  District  Engineer.  ATTN: 
CENCR-OD-S,  P.O.  Box  2204,  Rock  bland, 
IL  61201-2004 

Kansas 

Kansas  City  District  Engineer,  ATTN: 
CEMRK-OD-P,  700  Federal  Building,  601 
E.  12th  Street  Kansas  City.  MO  64106- 
2896 

Kentucky 

Louisville  District  Engineer.  ATTN:  CEORL- 
C»-F,  P.a  Box  59,  Louisville,  KY  40201- 
0059 

Louisiana 

New  Orleans  District  Engineer,  ATTN: 
CELMN-OD-S.  P.O.  Box  60267,  New 
Orleans,  LA  70160-0267 

Maine 

New  England  Division  Engineer.  ATTN: 
CENED-OD-R.  424  Trapelo  Road. 
Waltham,  MA  02254-9149 

Maryland 

Baltimore  District  Engineer,  ATTN:  CENAA- 
OP-R.  P.O.  Box  1715.  Baltimore,  MD 
21203-1715 

Massachusetts 

New  England  Division  Engineer,  ATTN: 
CENED-OD-R,  424  Trapelo  Road. 
Waltham.  MA  02254-9149 

Michigan 

Detroit  District  Engineer.  ATTN:  CENCE- 
CO-4..  P.O.  Box  1027,  Detroit.  Ml  48231- 
1027 

Minnesota 

St.  Paul  District  Engineer,  ATTN:  CENCS- 
CO-R,  190  Fifth  Street,  East,  St  Paul,  MN 
55101-1638 

Mississippi 

Vicksbxug  District  Engineer.  ATTN:  CELMV- 
OO-O,  P.O.  Box  80,  Vicksburg.  MS  39180- 
0080 

Missouri 

Kansas  City  District  Engineer,  ATTN: 
CEMRK-OD-P,  700  Federal  Building,  601 

.    E.  12th  Street,  Kansas  City,  MO  64106- 
2896 

Montana 

Omaha  District  Engineer,  ATTN:  CEMRO- 
OP-R,  P.O.  Box  5.  Omaha,  NE  68101-0005 

Nebraska 

Omaha  District  Engineer,  ATTN:  CEMRO- 
OP-R,  215  North  17th  Street,  Omaha,  NE 
68101-4978 

Nevada 

Sacramento  District  Engizieer.  ATTN: 
CESPK-CO-0, 1325  J  Street,  Sacramento. 
CA  95814-2922 


Federal  Register  /  Vol.  61^  No.  241  /  Friday,  December  13.  1996  /  Notices 


65913 


New  Hampahire 

New  England  Division  Engineer,  ATTN: 
CENED-OD-R,  424  Trapelo  Road,         - 
W'altham,  MA  02254-9149 

New  Jersey  • '» 

Philadelphia  District  Engineer,  ATTN: 
CENAP-OP-R,  Wannamaker  Building.  100 
Penn  Square  East,  Philadelphia,  PA  19106- 
2991 

New  Mexico 

Albuquerque  District  Engineer,  ATTN: 
CESWA-CO-R,  4101  Jefferson  Plaza  NE, 
Rm  313,  Albuquerque,  NM  87109-3435 

New  York 

New  York  District  Engineer.  ATTN:  CENAN- 
OP-R,  Jacob  K.  Javits  Federal  Building, 
New  YoriL,  NY  10278-0090 

North  Carolina 

Wihnington  District  Engineer,  ATTN: 
CESAW-CO-R,  P.O.  Box  1890, 
Wihnington,  NC  28402-1890 

North  DakoU 

Omaha  District  Engineer,  ATTN:  CEMRO- 
OP-R,  215  North  17th  Street.  Omaha,  NE 
68102-4978 

Ohio 

Huntington  District  Engineer,  ATTN: 

CEORH-OR-F,  502  8th  Street,  Huntington, 

WV  25701-2070 

Oklahoma 

Tulsa  District  Engineer,  ATTN:  CESWT-OD- 
R,  P.O.  Box  61,  Tulsa.  OK  74121-0061 

Oregon 

Portland  District  Engineer,  ATTN:  CENPP- 
PL-R,  P.O.  Box  2946,  Portland,  OR  97208- 
2946 

Pennsylvania 

Baltimore  District  Engineer,  ATTN:  CENAB- 
OP-R.  P.O.  Box  1715,  Baltimore,  MD 
21203-1715 

Rhode  Island 

New  England  Division  Engineer,  ATTN: 
C£NED-OD^  424  Trapelo  Road, 
Waltham,  MA  02254-9149 

South  Carolina 

Charleston  District  Engineer,  ATTN:  CESAC- 
OW,  P.O.  Box  919,  Charleston,  SC 
29402-0919 

South  DakoU 

Omaha  District  Engineer,  ATTN:  CEMRO- 
OP-R,  215  North  17th  Street,  Omaha.  NE 
68102-4978 

Tennessee 

Nashville  District  Engineer,  ATTN:  CEORN- 
OR-F,  P.O.  Box  1070,  Nashville,  TN 
37202-1070 

Texas 

Ft  Worth  District  Engineer,  ATTN:  CESWF- 
OD-R,  P.O.  Box  17300,  Ft.  Worth.  TX 
76102-0300 

Utah 

Sacramento  District  Engineer,  ATTN: 
CESPK-CO-0, 1325  J  Street,  CA  95814- 
4794 


Vermont 

New  England  Division  Engineer,  ATTN: 
CENED-OD-R,  424  Trapelo  Road, 
Waltham.  MA  02254-9149 

Virginia! 

Norfolk  District  Engineer,  ATTN:  CENAO- 
OP-P,  803  Front  Street,  Norfolk.  VA 
235101-1096 

Washinglton 

Seattle  iMstrict  Engineer,  ATTN:  CENPS-OP- 
RG,  P!p.  Box  3755,  Seattle,  WA  98124- 
2255 

WestVii 

Himtington  District  Engineer,  ATTN: 
CEORH-OR-F,  502  8th  Street.  Huntington. 
WV  25701-2070 

Wiscon^ 

St.  Paul  District  Engineer,  ATTN:  CENCS- 
CO-Ri  190  Fifth  Street,  East,  St  Paul,  MN 
55101-1638 

Wyoming 

Omaha  District  Engineer,  ATTN:  CEMRO- 
OP-R,  215  North  17th  Street.  NE  68102- 
4978 

District  of  Columbia 

.  Baltimore  District  Engineer,  ATTN:  CENAB- 
OP-Rj  P.O.  Box  1715,  Baltimore,  MD 
21203-1715 

Pacific  Territories 

Honolulu  District  Engineer,  ATTN:  CEPOD- 
ET-Pd.  Building  230,  Fort  Shelter, 
Honolulu,  HI  96858-5440 

Puerto  Sico  ft  Virgin  Is 

Jacksonville  District  Engineer,  ATTN: 
CESAJ-RD,  P.O.  Box  4970,  Jacksonville,  FL 
32232-0019 
Approved: 

Ruwril  L.  Fuhrman, 

Major  Oeneral,  U.S.  Army,  Director  of  Civil 

Works. 

Accordingly,  these  Nationwide 
Permit^  are  issued  as  follows: 

Nationwide  Permits  and  Conditions 

A.  Index  of  the  Nationwide  Permits  and 
Conditions 

Nationwide  Permits 

1.  Aids  to  Navigation 

2.  Structures  in  Artificial  Canals 

3.  Maintenance 

4.  Fish  and  Wildlife  Harvesting. 
Enhancement,  and  Attraction  Devices 
and  Activities 

5.  Scientific  Measurement  Devices 

6.  Survey  Activities 

7.  OutJiall  Structures 

8.  Oil  and  Gas  Structures 

9.  Structures  in  Fleeting  and  Anchorage 
Areas 

10.  Mooring  Buoys 

11.  Temporary  Recreational  Structures 

12.  Utility  Line  Discharges 

13.  Baiik  Stabilization 

14.  Road  Crossings 

15.  U.S.  Coast  Guard  Approved  Bridges 

16.  Return  Water  from  Upland 
Qmtained  Disposal  Areas 


17.  Hydropower  Projects 

18.  Minor  Discharges 

19.  Minor  Dredging 

20.  Oil  Spill  Cleanup 

21.  Surface  Coal  Mining  Activities 

22.  Removal  of  Vessels 

23.  Approved  Categorical  Exclusions 

24.  State  Administered  Section  404 
Programs 

25.  Structural  Discharges 

26.  Headwaters  and  Isolated  Waters 
Discharges 

27.  WeUand  and  Riparian  Restoration 
and  Creation  Activities 

28.  Modifications  of  Existing  Marinas 

29.  Sii^le-Family  Housing 

30.  Moist  Soil  Management  for  Wildlife 

31.  Maintenance  of  Existing  Flood 
Control  Projects 

32.  Completed  Enforcement  Actions 

33.  Temporary  Construction.  Access  and 
Dewatering 

34.  Cranberry  Production  Activities 

35.  Maintenance  Dredging  of  Existing 
Basins 

36.  Boat  Ramps 

37.  Emergency  Watershed  Protection 
and  Rehabilitation 

38.  Cleanup  of  Hazardous  and  Toxic 
Waste 

39.  Reserved 

40.  Farm  Buildings 

Nationwide  Permit  Conditions 

General  Conditions:- 

1.  Navigation 

2.  Proper  Maintenance 

3.  Erosion  and  Siltation  Controls 

4.  Aquatic  Life  Movements 

5.  Equipment 

6.  Regional  and  Case-by-Case 
Conditions 

7.  Wild  and  Scenic  Rivers 

8.  Tribal  Rights 

9.  Water  Quality  Certification 

10.  Coastal  Zone  Management 

11.  Endangered  Species 

12.  Historic  Properties 

13.  Notification 

14.  Compliance  Cntification 

15.  Multiple  Use  of  Nationwide  Permits. 

Section  404    Only  Conditions 

1.  Water  Supply  Intakes 

2.  Shellfish  F^txluction 

3.  Suitable  Material 

4.  Mitigation 

5.  Spawning  Areas 

6.  Obstruction  of  High  Flows 

7.  Adverse  Effects  from  Impoundments 

8.  Waterfowl  Breeding  Areas 

9.  Removal  of  Temporary  Fills 

B.  Nationwide  Permits  and  Conditions 

1.  Aids  to  Navigation:  The  placement 
of  aids  to  navigation  and  regulatory 
markers  which  are  approved  by  and 
installed  in  accordance  with  the 
requirements  of  the  U.S.  Coast  Guard. 
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(See  33  CFR  part  66.  chapter  I. 
subchapter  C).  (Section  10) 

2.  Structures  in  Artificial  Canals: 
Structures  constructed  in  artificial 
canals  within  principally  residential 
developments  where  the  connection  of 
the  canal  to  a  navigable  water  of  the 
United  States  has  been  previously 
authorized  (see  33  CFR  322.5(g)). 
(Section  10) 

3.  Malignance:  The  repair, 
rehabilitation,  or  replacement  of  any 
previously  authorized,  currently 
serviceable,  structxtre  or  fiU,  or  of  any 
currently  serviceable  structuire  or  fill 
authorized  by  33  CFK  330.3,  provided 
that  the  structure  or  fill  is  not  to  be  put 
to  uses  differing  from  those  uses 
specified  or  contemplated  for  it  in  the 
original  permit  or  the  most  recently 
au&orized  modification.  Minor 
deviations  in  the  structure's 
configuration  or  filled  area  incliiding 
those  due  to  changes  in  materials, 
construction  techniques,  or  ciirrent 
construction  codes  or  safety  standards 
which  are  necessary  to  make  repair, 
rehabilitation,  or  replacement  are 
permitted,  provided  the  environmental 
efiiects  resulting  fiom  such  repair, 
rehabilitation,  or  replacement  are 
minimal.  Currently  serviceable  means 
useable  as  is  or  with  some  maintenance, 
but  not  so  degraded  as  to  essentially 
require  reconstruction.  This  NWP 
authorizes  the  repair,  rehabilitation,  or 
replacement  of  those  structures 
destroyed  by  storms,  floods,  fire  or  other 
discrete  events,  provided  the  repair, 
rehabilitation,  or  replacement  is 
conunenced  or  under  contract  to 
commence  within  two  years  of  the  date 
of  their  destruction  or  damage.  In  cases 
of  catastrophic  events,  such  as 
hurricanes  or  tornadoes,  this  two-year 
limit  may  be  waived  by  the  District 
Engineer,  provided  the  permittee  can 
demonstrate  funding,  contract,  or  other 
similar  delays.  Maintenance  dredging 
and  beach  restoration  are  not  authorized 
by  this  NfWP.  (Sections  10  and  404) 

4.  Fish  and  Wildlife  Harvesting, 
Enhancement,  and  Attraction  Devices 
and  Activities:  Fish  and  wildlife 
harvesting  devices  and  activities  such  as 
pound  nets,  crab  traps,  crab  dredging, 
eel  pots,  lobster  traps,  duck  blinds,  dam 
and  oyster  digging;  and  small  fish 
attraction  devices  such  as  open  water 
fish  concentrators  (sea  kites,  etc.).  This 
NWP  authorizes  shellfish  seeding 
provided  this  activity  does  not  occur  in 
wetlands  or  sites  that  support 
submerged  aquatic  vegetation  (including 
sites  where  submerged  aquatic 
vegetation  is  doomiented  to  exist,  but 
may  not  be  present  in  a  given  year.). 
This  NWP  does  not  authorize  artificial 
reefs  or  impoundments  and  semi- 


impoundments  of  waters  of  the  United 
States  for  the  culture  or  holding  of 
motile  species  such  as  lobster,  or  the  use 
of  covered  oyster  trays  or  clam  racks. 
(Sections  10  and  404) 

5.  Scientific  Measurement  Devices: 
Devices  whose  purpose  is  to  measure 
and  record  scientific  data  such  as  staff 
gages,  tide  gages,  water  recording 
devices,  water  quality  testing  and 
improvement  devices  and  similar 
structiues.  Small  weirs  and  flumes 
constructed  primarily  to  record  water 
quantity  and  velocity  are  also 
authorized  provided  the  discharge  is 
limited  to  25  cubic  yards  and  further  for 
discharges  of  10  to  25  cubic  yards 
provided  the  permittee  notifies  the 
District  Engineer  in  accordance  with  the 
"Notification"  general  condition. 
(Sections  10  and  404) 

6.  Survey  Activities:  Survey  activities 
including  core  sampling,  seismic 
exploratory  operations,  plugging  of 
seismic  shot  holes  and  other 
exploratory-type  bore  holes,  soil  survey 
and  sampling,  and  historic  resources 
siuveys.  Discharges  and  structures 
asscdated  with  the  recovery  of  historic 
resources  are  not  authorized  by  this 
NWP.  Drilling  and  the  discharge  of 
excavated  material  from  test  weUs  for 
oil  and  gas  exploration  is  not  authorized 
by  this  NWP;  the  plugging  of  such  wells 
is  authorized.  Fill  placed  for  roads,  pads 
and  other  similar  activities  is  not 
authorized  by  this  NWP.  The  NWP  does 
not  authorize  any  permanent  structures. 
The  discharge  of  drilling  muds  and 
cuttings  may  require  a  permit  under 
section  402  of  the  Clean  Water  Act. 
(Sections  10  and  404) 

7.  Outfall  Structures.  Activities 
related  to  construction  of  outfall 
structures  and  assodated  intake 
structures  where  the  effluent  from  the 
outfall  is  authorized,  conditionally 
authorized,  or  specifically  exempted,  or 
are  otherwise  in  compfiance  with 
regulations  issued  under  the  National 
PoUutant  discharge  Elimination  System 
program  (Section  402  of  the  Clean  Water 
Act),  provided  that  the  permittee 
notifies  the  District  Engineer  in 
accordance  with  the  "Notification" 
general  condition.  (Also  see  33  CFR 
330.1(e)).  Intake  structures  per  se  are  not 
included — only  those  directly 
associated  with  an  outfall  structure. 
(Sections  10  and  404) 

8.  Oil  and  Gas  Structures.  Structures 
for  the  exploration,  production,  and 
transportation  of  oil.  gas.  and  minerals 
on  the  outer  continental  shelf  within 
areas  leased  for  such  purposes  by  the 
Department  of  the  Interior,  Minerals 
Management  Sendee.  Such  structures 
shall  not  be  placed  within  the  limits  of 
any  designated  shipping  safety  fairway 


or  traffic  separation  scheme,  except 
temporary  anchors  that  comply  with  the 
fairway  regulations  in  33  CFll  322.5(1). 
(Where  such  limits  have  not  been 
designated,  or  where  changes  are 
antidpated.  District  Engineers  will 
consider  asserting  discretionary 
authority  in  accordance  with  33  CFR 
330.4(e)  and  will  also  review  such 
proposals  to  ensure  they  comply  with 
the  provisions  of  the  fairway  regulations 
in  33  CFR  322.5(1).  Any  Corps  review 
under  this  permit  will  be  limited  to  the 
effects  on  navigation  and  national 
security  in  accordance  with  33  CFR 
322.5(f)).  Such  structures  will  not  be 
placed  in  established  danger  zones  or 
restrided  areas  as  designated  in  33  CFR 
part  334:  nor  will  such  structxires  be 
permitted  in  EPA  or  Corps  designated 
dredged  material  disposal  areas. 
(Section  10) 

9.  Structures  in  Fleeting  and 
Anchorage  Areas.  Structures,  buoys, 
floats  and  other  devices  placed  within 
anchorage  or  fleeting  areas  to  facilitate 
moorage  of  vessels  where  such  areas 
have  been  established  for  that  purpose 
by  the  U.S.  Coast  Guard.  (Section  10) 

10.  Mooring  Buoys.  Non-commercial, 
single-boat,  mooring  buoys.  (Section  10) 

11.  Temporary  Recreational 
Structures.  Temporary  buoys,  markers, 
small  floating  docks,  and  slbiilar 
structiuBS  placed  for  recreational  use 
diuing  specific  events  such  as  water 
skiing  competitions  and  boat  races  or 
seasonal  use  provided  that  such 
structures  are  removed  within  30  days 
after  use  has  been  discontinued.  At 
Corps  of  Engineera  reservoira,  the 
reservoir  manager  must  approve  each 
buoy  or  marker  Indivldu^y.  (Section 
10) 

12.  Utility  Line  Discharges.  Discharges 
of  dredged  or  fill  material  associated 
with  excavation,  backfiU  or  bedding  for 
utility  lines,  including  out&ll  and 
intake  structures,  provided  there  is  no 
change  in  preconstruction  contoura.  A 
"utility  line"  is  defined  as  any  pipe  or 
pipeline  for  the  transportation  of  any 
gaseous.  Uquid.  llquefiable.  or  slurry 
substance,  for  aay  purpose,  and  any 
cable,  Une,  or  wire  for  the  transmission 
for  any  purpose  of  electrical  energy, 
telephone  and  telegraph  messages,  and 
radio  and  television  commvmlcatlon. 
The  term  "utility  line"  does  not  include 
activities  which  drain  a  water  of  the 
United  States,  such  as  drainage  tile; 
however,  it  does  apply  to  pipes 
conveying  drainage  from  another  area. 
This  NWP  authorizes  mechanized 
landdearing  necessary  for  the 
installation  of  utility  lines,  induding 
overhead  utility  lines,  provided  the 
cleared  area  is  kept  to  the  minimum 
necessary  and  preconstruction  contours 
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are  maintained.  However,  access  roads, 
temporary  or  permanent,  or  found^ons 
associated  with  overhead  utility  lines 
are  not  authorized  by  this  NWP. 
Material  resulting  from  trench 
excavation  nUiy  be  temporarily  sidecast 
(up  to  three  months)  into  waters  of  the 
United  States,  provided  that  the 
material  is  not  placed  in  such  a  manner 
that  it  is  dispersed  by  currents  or  other 
forces.  The  DE  may  extend  the  period  of 
temporary  side-casting  not  to  exceed  a 
total  of  180  days,  where  appropriate. 
The  area  of  waters  of  the  United  States 
that  is  disturbed  must  be  limited  to  the 
minimiiTn  necessary  to  construct  the 
utility  line.  In  wetlands,  the  top  6"  to 
12"  of  the  trench  should  generally  be 
backfilled  v^th  topsoil  frmn  the  trench. 
Excess  material  must  be  removed  to 
upland  areas  immediately  upon 
completion  of  construction.  Any 
exposed  slopes  and  stream  banks  must 
be  stabiUzed  immediately  upon 
completion  of  the  utility  line.  (See  33 
CFR  part  322). 

Notification:  The  permittee  must 
notify  the  district  engineer  in 
accordance  with  the  "Notification" 
general  condition,  if  any  of  the  ^ 
following  criteria  are  met:  .  ■:' 

(a)  Mechanized  landclearing  in  a 
forrested  wetland; 

(b)  A  Section  10  permit  is  reqtiired  for 
the  utility  line; 

(c)  The  utility  line  in  waters  of  the 
,  United  States  exceeds  500  Ceet;  or, 

(d)  The  utility  line  is  placed  within  a 
^iirisdictional  area  (i.e.,  a  water  of  the 

United  States),  and  it  runs  parallel  to  a 
streambed  that  is  within  that 
jurisdictional  area.  (Sections  10  and 
404) 

13.  Bank  Stabilization.  Bank 
stabilization  activities  necessary  for 
erosion  prevention  provided  the  activity 
meets  all  of  the  following  criteria: 

a.  No  material  is  placed  in  excess  of 
the  rp'"'"i""i  needed  for  erosion 
protection; 

b.  The  bank  stabilization  activity  is 
less  than  500  feet  in  length; 

c.  The  activity  will  not  exceed  an 
average  of  one  cubic  yard  per  ninning 
foot  placed  along  the  bank  below  the 
plane  of  the  ordUutry  high  water  mark 
or  the  high  tide  line; 

d.  No  material  is  placed  in  any  special 
aquatic  site,  includhig  wetlands; 

e.  No  mat^al  is  of  the  type,  or  is 
placed  in  any  location,  or  in  any 
manner,  so  as  to  impair  surface  water 
flow  into  or  out  of  any  wetland  area; 

f.  No  material  is  placed  in  a  manner 
that  vriU  be  eroded  by  normal  or 
expected  high  flows  (properly  anchored 
trees  and  treetops  may  be  used  in  low 
energy  areas);  and. 


g.  The  activity  is  paxt  of  a  sinole  and 
complete  project.  / 

Bulk  stabilization  activities  in  excess 
of  500  feet  in  length  or  greater  than  an 
average  of  one  cuoic  yard  per  running 
foot  may  be  authorized  if  tne  permittee 
notifies  the  District  Engineer  in 
accordance  with  the  "Notification" 
general  condition  and  the  District 
Engineer  determines  the  activity 
compUes  with  the  other  terms  and 
conditions  of  the  NWP  and  the  adverse 
environmental  effects  are  minimal  both 
individually  and  cxmiulatively.  This 
NWP  may  not  be  used  for  the 
channelization  of  a  water  of  the  Unitied 
States.  (Sections  10  and  404) 

14.  Road  Crossings.  Fills  for  roads 
crossing  waters  of  the  United  States 
(including  wetlands  and  other  spedal"^ 
aquatic  sites)  provided  the  activity  / 
meets  all  of  the  following  criteria:. 

a.  The  width  of  the  fillis  limited  to 
the  minimum  necessary  for  the  actual 
crosnng; 

b.  The  fill  placed  in  waters  of  the 
United  States  is  limited  to  a  filled  area 
of  no  ^ore  than  V^  acre.  Furthermore, 
no  more  than  a  total  of  200  linear  feet 
of  the  fill  for  the  roadway  can  occvu  in 
special  aquatic  sites,  including 
wetlands; 

c.  The  crossing  is  culverted,  bridged 
or  otherwise  designed  to  prevent  the 
restriction  of,  and  to  withstand, 
expected  high  flows  and  tidal  flows,  and 
to  prevent  the  restriction  of  low  flows 
and  the  movement  of  aquatic  organisms; 

d.  Itie  crossing,  including  all 
attendant  featiires.  both  temporary  and 
permanent,  is  part  of  a  single  and 
complete  project  for  crossing  of  a  water 
of  the  United  States;  and, 

e.  For  fills  in  special  aquatic  sites, 
including  wetlands,  the  permittee 
notifies  the  District  Engineer  in 
accordance  vrith  the  "Notification" 
gener^  condition.  The  notification  must 
also  include  a  delineation  of  afiacted 
special  aquatic  sites,  including 
wetlands. 

This  NWP  may  not  be  combined  with 
NWP  18  or  NWP  26  for  the  purpose  of 
increasing  the  footprint  of  the  road 
crossing.  Some  road  fills  may  be  eligible 
for  an  exemption  from  the  need  for  a 
Section  404  permit  altogether  (see  33 
CFR  323.4).  Also,  where  locd 
circumstances  indicate  the  need. 
District  Engineers  will  define  the  term 
"expected  high  flows"  for  the  purpose 
of  estabUshing  applicability  of  this 
NWP,  (Sections  10  and  404) 

15.  U.S.  Coast  Guard  Approved 
Bridges.  Discharges  of  dredged  or  fill 
material  incidental  to  the  construction 
of  bridges  across  navigable  waters  of  the 
United  States,  including  cofferdams, 
abutihents,  foundation  seals,  piers,  and 


temporary  construction  and  access  fills 
provided  such  discharges  have  been 
authorized  by  the  U.S.  Coast  Guard  as 
part  of  the  bridge  permit.  Causeways 
and  approach  fills  are  not  included  in 
this  NWP  and  will  require  an  individual 
or  regional  Section  404  permit.  (Section 
404) 

16.  Return  Water  From  Upland 
Contained  Disposal  Areas.  Return  water 
fiom  an  upland,  contained  dredged 
material  disposal  area.  The  dre(^ing 
itself  may  require  a  section  404  p>erTnit 
(33  CFR  323.2(d)),  but  will  require  a 
Section  10  pomit  if  located  in  navigable 
waters  of  the  United  States.  The  return 
water  from  a  contained  disposal  area  is 
administratively  defined  as  a  discharge 
of  dredged  material  by  33  CFR  323.2(d) 
even  though  the  disposal  itself  occurs 
on  the  upland  and  thus  does  not  require 
a  Section  404  permit.  This  NWP 
satisfies  the  technical  requirement  for  a 
Section  404  permit  for  the  return  water 
where  the  quality  of  the  retiim  water  i» 
controUed  by  the  state  through  the 
Section  401  certification  procedures. 
(Section  404) 

1 7.  Hydropower  Projects:  Discharges 
of  dredged  or  fill  material  associated 
with  (a)  small  hydropower  projects  at 
existing  reservoirs  where  the  project, 
which  includes  the  fill,  are  licensed  by 
the  Federal  Energy  Regulatory 
Commission  (FERC)  under  the  Federal 
Power  Act  of  1920,  as  amended;  and  has 
a  total  generating  capacity  of  not  more 
than  5000  KW;  and  the  permittee 
notifies  the  District  Engineer  in 
accordance  with  the  "Notification" 
general  condition;  or  (b)  hydropower 
projects  for  which  the  FERC  has  granted 
an  exemption  from  licensing  pursuant 
to  section  408  of  the  Energy  Security 
Act  of  1980  (16  U.S.C.  2705  and  2708) 
and  section  30  of  the  Federal  Power  Act, 
as  amended;  provided  the  permittee 
notifies  the  restrict  Engineer  in 
accordance  with  the  "Notification" 
general  condition.  (Section  404) 

18.  Minor  Discharges:  Minor 
discharges  of  dredged  or  fill  material 
into  all  waters  of  the  United  States 
provided  that  the  activity  meets  all  of 
the  following  criteria: 

a.  The  quantity  of  discharged  material 
and  the  volimie  of  excavated  area  does 
not  exceed  25  cubic  yards  below  the 
plane  of  the  ordinary  high  water  mark 
or  the  high  tide  line; 

b.  The  discharge,  including  any 
excavated  area,  will  not  cause  the  loss 
of  more  than  1/10  acre  of  a  special 
aquatic  site,  including  wetlands.  For  the 
purposes  of  this  NWP.  the  acreage 
limitation  includes  the  filled  area  and 
excavated  area  plus  special  aquatic  sites 
that  are  adversely  affected  by  flooding 
and  special  aquatic  sites  that  are 
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drained  so  that  they  would  no  longer  be 
a  water  of  the  United  States  as  a  result 
of  the  project; 

c.  If  the  discharge,  including  any 
excavated  area,  exceeds  10  cubic  yards 
below  the  plane  of  the  ordinary  high 
water  mark  or  the  high  tide  line  or  if  the 
discharge  is  in  a  special  aquatic  site, 
including  wetlands,  the  permittee 
notifies  the  District  Engineer  in 
accordance  with  the  "Notification" 
general  condition.  For  discharges  in 
special  aqiiatic  sites,  including 
wetlands,  the  notification  must  also 
include  a  delineation  of  affected  special 
aquatic  sites,  including  wetlands  (Also 
see  33  CFR  330.1(e));  and 

d.  The  discharge,  including  all 
attendant  featiues,  both  temporary  and 
permanent,  is  part  of  a  single  and 
complete  project  and  is  not  placed  for 
the  purpose  of  a  stream  diversion. 

e.  This  NWP  can  not  be  used  in 
conjimction  with  NWP  26  for  any  single 
and  complete  project.  (Sections  10  and 
404) 

19.  Minor  Dredging:  Dredging  of  no 
more  than  25  cubic  yards  below  the 
plane  of  the  ordinary  high  water  mark 
or  the  mean  high  water  mark  fit>m 
navigable  waters  of  the  United  States 
(i.e.,  section  10  waters)  as  part  of  a 
single  and  complete  project.  This  NWP 
does  not  authorize  the  dredging  or 
degradation  through  siltation  of  coral 
reefs,  sites  that  support  submerged 
aquatic  vegetaUon  (including  sites 
where  submerged  aquatic  vegetation  is 
dociunented  to  exist,  but  may  not  be 
present  in  a  given  year),  anadromous 
fish  spawning  areas,  or  wetlands,  or  the 
connection  of  canals  or  other  artificial 
waterways  to  navigable  waters  of  the 
United  States  (see  33  CFR  322.5(g)). 
(Sections  10  and  404) 

20.  Oil  Spill  Cleanup:  Activities 
required  for  the  containment  and 
cleanup  of  oil  and  hazardous  substances 
which  are  subject  to  the  National  Oil 
and  Hazardous  Substances  Pollution 
Contingency  Plan  (40  CFR  part  300) 
provided  that  the  work  is  done  in 
accordance  with  the  Spill  Control  and 
Countermeasure  Plan  required  by  40 
CFR  part  112.3  and  any  existing  State 
contingency  plan  and  provided  that  the 
Regional  Response  Team  (if  one  exists 
in  the  area)  concurs  with  the  proposed 
containment  and  cleanup  action. 
(Sections  10  and  404) 

21.  Surface  Coal  Mining  Activities: 
Activities  associated  with  surface  coal 
mining  activities  provided  they  are 
authorized  by  the  Department  of  the 
Interior,  OfBce  of  Surface  Mining 
(OSM),  or  by  states  with  approved 
programs  under  Title  V  of  the  Surface 
Mining  Control  and  Reclamation  Act  of 
1977  and  provided  the  permittee 


notifies  the  District  Engineer  in 
accordance  with  the  "Notification" 
general  condition.  The  notification  must 
include  an  OSM  or  state  approved 
mitigation  plan.  The  Corps,  at  the 
disoetlon  of  the  District  Engineer,  may 
require  a  bond  to  ensure  success  of  the 
mitigation,  if  no  other  Federal  or  state 
agency  has  required  one.  For  discharges 
in  special  aquatic  sites,  including 
wetlands,  the  notification  must  also 
include  a  delineation  of  affected  special 
aquatic  sites,  including  wetlands.  (Also 
see  33  CFR  330.1(e))  (Sections  10  and 
404) 

22.  Removal  of  Vessels:  Temporary 
structures  or  minor  discharges  of 
dredged  or  fill  material  required  for  the 
removal  of  wrecked,  abandoned,  or 
disabled  vessels,  or  the  removal  of  man- 
made  obstructions  to  navigation.  This 
NWP  does  not  authorize  the  removal  of 
vessels  Usted  or  determined  eUgible  for 
listing  on  the  National  Register  of 
Historic  Places  unless  the  District 
Engineer  is  notified  and  indicates  that 
there  is  compliance  with  the  "Historic 
Properties"  general  condition.  This 
NWP  does  not  authorize  maintenance 
dredging,  shoal  removal,  or  river  bank 
snagging.  Vessel  disposal  in  waters  of 
the  United  States  may  need  a  permit 
from  EPA  (see  40  CFR  229.3).  (Sections 
10  and  404) 

23.  Approved  Categorical  Exclusions: 
Activities  undertaken,  assisted, 
authorized,  regulated,  funded,  or 
financed,  in  whole  or  in  part,  by  another 
Federal  agency  or  department  where 
that  agency  or  department  has 
determined,  pursuant  to  the  Council  on 
Enviromnental  Quality  Regulation  for 
Implementing  the  Procedural  Provisions 
of  the  National  Environmental  Policy 
Act  (40  CFR  part  1500  et  seq.),  that  the 
activity,  work,  or  discharge  is 
categorically  excluded  from 
environmental  documentation  because 

it  is  included  within  a  category  of 
actions  which  neither  individually  nor 
cimiulatively  have  a  significant  effect  on 
the  human  enviroimient,  and  the  Office 
of  the  Qiief  of  Engineers  (ATTN: 
CECW-OR)  has  been  furnished  notice  of 
the  agency's  or  department's  application 
for  the  categorical  exclusion  and 
concurs  with  that  determination.  Prior 
to  approval  for  purposes  of  this  NWP  of 
any  agency's  categorical  exclusions,  the 
Chief  of  Engineers  will  solicit  public 
comment.  In  addressing  these 
comments,  the  Chief  of  Engineers  may 
require  certain  conditions  for 
authorization  of  an  agency's  categorical 
exclusions  under  this  NWP.  (Sections 
10  and  404) 

24.  State  Administered  Section  404 
Program.  Any  activity  permitted  by  a 
state  administering  its  own  section  404 


permit  program  piirsuant  to  33  U.S.C. 
1344(g)-(l)  is  permitted  pursuant  to 
section  10  of  the  Rivers  and  Harbors  Act 
of  1899.  Those  activities  which  do  not 
involve  a  section  404  state  permit  are 
not  included  in  this  NWP,  but  certain 
structures  will  be  exempted  by  section 
154  of  Pub.  L  94-587,  90  Stat.  2917  (33 
U.S.C.  591)  (see  33  CFR  322.3(a)(2)). 
(Section  10)  * 

25.  Structural  Discharges:  Discharges 
of  material  such  as  concrete,  sand,  rock, 
etc.  into  tightly  sealed  forms  or  cells 
where  the  material  will  be  used  as  a 
structural  member  for  standard  pile 
supported  structiires,  such  as  bridges, 
transmission  line  footings,  and 
walkways  or  for  general  navigation, 
such  as  mooring  cells,  including  the 
excavation  of  bottom  material  from 
within  the  form  prior  to  the  discharge  of 
concrete,  sand,  rock,  etc  This  NWP 
does  not  authorize  fiUed  structural 
members  that  would  support  buildings, 
homes,  parking  areas,  storage  areas  and 
other  suLch  structures.  Housepads  or 
other  building  pads  are  also  not 
included  in  this  NWP.  The  structure 
itself  may  require  a  section  10  permit  if 
located  in  navigable  waters  of  ^e 
United  States.  (Section  404) 

26.  Headwaters  and  Isolated  Waters 
Discharges:  Discharges  of  dredged  or  fill 
matwial  into  headwaters  and  isolated 
waters  provided  that  the  activity  meets 
all  of  the  following  criteria: 

a.  The  discharge  does  not  cause  the 
loss  of  more  than  3  acres  of  waters  of  the 
United  States  nor  cause  the  loss  of 
waters  of  the  United  States  for  a 
distance  greater  than  500  linear  feet  of 
the  stream  bed; 

b.  For  discharges  causing  the  loss  of 
greater  than  *A  acre  of  waters  of  the 
United  States,  the  permittee  notifies  the 
District  Engineer  in  accordance  with  the 
"Notification"  general  condition; 

c.  For  discharges  causing  a  loss  of  Vb 
acre  or  less  of  waters  of  the  United 
States  the  permittee  must  submit  a 
report  within  30  da)rs  of  completion  of 
the  work,  containing  the  information 
listed  below; 

d.  For  discharges  in  special  aquatic 
sites,  including  wetlands,  the 
notification  must  also  include  a 
delineation  of  affected  special  aquatic 
sites,  including  wetlands  (Also  see  33 
CFR  330.1(e));  and 

e.  The  discharge,  including  all 
attendant  faatures,  both  temporary  qnd 
permanent,  is  part  of  a  single  and 
complete  project.  Note,  this  NWP  will 
expire  on  February  11, 1999. 

For  the  purposes  of  this  NWP.  the 
acreage  of  loss  of  waters  of  the  United 
States  includes  the  filled  area  plus 
waters  of  the  United  States  that  are 
adversely  affected  by  flooding. 
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excavation  or  drainage  as  a  result  of  the 
project.  The  3  acre  and  >/j  acre  limits  of 
NWP  26  are  absolute,  and  cannot  be 
increased  by  any  mitigation  plan  offered 
by  the  applicant  or  reqiiired  by  the 
District  Engineer.  Whenever  any  other 
NWP  is  used  in  conjimction  with  this 
NWP,  the  total  acreage  of  impacts  to 
waters  of  the  United  States  of  all  NWPs 
combined,  can  not  exceed  3  acres. 

Subdivisions:  For  any  real  estate 
subdivision  created  or  subdivided  after 
October  5, 1984,  a  notification  pursuant 
to  subsection  (b)  of  this  NWP  is  required 
for  any  discharge  which  would  cause 
the  aggregate  total  loss  of  waters  of  the 
United  States  for  the  entire  subdivision 
to  exceed  ^/^  acre. 'Any  discharge  in  any 
real  estate  subdivision  which  would 
cause  the  aggregate  total  loss  of  waters 
of  the  United  States  in  the  subdivision 
to  exceed  3  acres  is  not  authorized  by 
this  NWP;  unless  the  District  Engineer 
exempts  a  particular  subdivision  or 
parcel  by  making  a  written 
determination  that:  (1)  The  individual 
and  cumulative  adverse  environmental 
effects  would  be  minimal  and  the 
property  owner  had,  after  October  5, 
1984,  but  prior  to  February  11.  1997,  ' 
committed  substantial  resoiirces  in 
reliance  on  NWP  26  with  regard  to  a 
subdivision,  in  dnnimstances  where  it 
would  be  inequitable  to  frustrate  the 
property  owner's  investment-backed 
expectations,  or  (2)  that  the  individual 
and  cimiulative  adverse  environmental 
effiacts  would  be  minimal,  high  quality 
wetlands  would  not  be  adversely 
affected,  and  there  would  be  an  overall 
benefit  to  the  aquatic  environment. 
Once  the  exemption  is  established  for  a 
subdivision,  subsequent  lot 
development  by  individual  property 
owners  may  proceed  using  NWP  26.  For 
ptirposes  of  NWP  26,  the  tenn  "real 
estate  subdivision"  shall  be  interpreted 
to  include  circumstances  where  a 
landowner  or  developer  divides  a  tract 
of  land  into  smaller  parcels  for  the 
purpose  of  selling,  conveying, 
transferring,  leasing,  or  developing  said  . 
parcels.  This  would  include  the  entire 
area  of  a  residential,  commercial  or 
other  real  estate  subdivision,  including 
all  parcels  and  parts  thereof. 

Report:  For  discharges  causing  the 
loss  of  Va  acre  or  less  of  waters  of  the 
United  States  the  permittee  must  submit 
a  report  within  30  days  of  completion  of 
the  work,  containing  the  following 
information: 

(a)  Name,  address,  and  telephone 
number  of  the  permittee; 

(b)  Location  of  the  work; 

(c)  Description  of  the  work;  and, 

(d)  Type  and  acre^e  (or  square  feet) 
of  the  loss  of  waters  of  the  United  States 


(e.g.,  Vio  acre  of  marsh  and  50  Square 
feet  of  a  stream.)  (Section  404) 

27.  Wetland  and  Riparian  Restoration 
and  Creation  Activities:  Activities  in 
waters  of  the  United  States  associated 
with  the  restoration  of  former  non-tidal 
wetlands  and  ri[>arian  areas,  the 
enhancement  of  degraded  wetlands  and 
riparian  areas,  and  creation  of  wetlands 
and  riparian  areas;  (i)  On  non-Federal 
public  lands  and  private  lands,  in 
accordance  with  the  terms  and 
conditions  of  a  binding  wetland 
restoration  or  creation  agreement 
betweep  the  landowner  and  the  U.S. 
Fish  and  Wildlife  Service  or  the  Natural 
Resoiuces  Conservation  Service  (NRCS) 
or  voluntary  wetland  restoration, 
enhancement,  and  creation  actions 
docvmiented  by  the  NRCS  pursuant  to 
NRCS  regulations;  or  (ii)  on  any  Federal 
land;  or  (iii)  on  reclaimed  surface  coal 
mined  lands,  in  accordance  with  a 
Surface  Mining  Control  and 
Reclamation  Act  permit  issued  by  the 
Office  of  Surface  Mining  or  the 
appUcable  state  agency.  (The  future 
reversion  does  not  apply  to  wetlands 
created,  restored  or  enhanced  as 
mitigation  for  the  mining  impacts,  nor 
naturally  due  to  hydrologic  or 
topographic  features,  nor  for  a 
mitigation  bank.);  or  (iv)  on  any  public 
or  private  land,  provided  the  permittee 
notifies  the  District  Engineer  in 
accordance  with  the  "Notification" 
general  condition. 

Such  activities  include,  but  are  not 
limited  to:  Installation  and  maintenance 
of  small  water  control  structures,  dikes, 
and  berms;  backfilling  of  existing 
drainage  ditches;  removal  of  existing 
drainage  structures;  construction  of 
small  nesting  islands;  plowing  or 
discing  for  seed  bed  preparation;  and 
other  related  activities.  This  NWP 
apphes  to  restoration  projects  that  serve 
the  purpose  of  restoring  "natiiral" 
wetland  hydrology,  vegetation,  and 
function  to  altered  and  degraded  non- 
tidal  wetlands  and  "natural"  functions 
of  riparian  areas.  This  NWP  does  not 
authorize  the  conversion  of  natural 
wetlands  to  another  aquatic  use.  such  as 
creation  of  waterfowl  impoundments 
where  a  forested  wetland  previously 
existed. 

Reversion:  For  restoration, 
enhancement  and  creation  projects 
conducted  imder  paragraghs  (ii)  and 
(iv),  this  NWP  does  not  authorize  any 
future  discharge  of  dredged  or  fill 
material  associated  with  the  reversion  of 
the  area  to  its  prior  condition.  In  such 
cases  a  separate  permit  at  that  time 
would  be  required  for  any  reversion.  For 
restoration,  enhancement  and  creation 
projects  conducted  under  paragraghs  (i) 
and  (Hi),  this  NWP  also  authorizes  any 


future  dischai^  of  dredged  or  fill 
material  associated  with  the  reversion  of 
the  area  to  its  documented  prior 
condition  and  use  (i.e.,  prior  to  the 
restoration,  enhancement,  or  creation 
activities]  within  five  years  after 
expiration  of  a  limited  term  wetland 
restoration  ortaeation  agreement  or 
permit,  even  if  the  discharge  occurs 
after  this  NWP  expires.  The  five  year 
reversion  limit  does  not  apply  to 
agreements  without  time  limits  reached 
under  paragraph  (i).  The  prior  condition 
will  be  dociunented  in  tl^  original 
'agreement  or  permit,  and  the 
determination  of  return  to  prior 
conditions  will  be  made  by  the  Federal 
agency  or  appropriate  state  agency 
executing  the  agreement  or  permit.  Prior 
to  any  reversion  activity  the  p>ermittee 
or  the  appropriate  Federal  or  state 
agency  must  notify  the  District  Engineer 
and  include  the  documentation  of  the 
prior  condition.  Once  an  area  has 
reverted  back  to  its  prior  physical 
condition,  it  will  be  subject  to  whatever 
the  Corps  regulatory  requirements  will 
be  at  that  future  date.  (Sections  10  and 
404) 

26.  Modifications  of  Existing  Marinas: 
Reconfiguration  of  existing  docking 
faciUties  within  an  authorized  marina 
area.  No  dredging,  additional  slips  or 
dock  spaces,  or  expansion  of  an/kind  . 
within  waters  of  the  United  States  is  - 
authorized  by  this  NWP.  (Section  10) 

29.  Single-Family  Housing:  Dischaiges 
of  dredged  or  fill  material  into  non-tidal 
waters  of  the  United  States,  including 
non-tidal  wetlands  for  the  construction 
or  expansion  of  a  single-family  home 
and  attendant  features  (such  as  a  garage, 
driveway,  storage  shed,  and/or  septic 
field)  for  an  individiud  permittee 
provided  that  the  activity  meets  all  of 
the  following  criteria: 

a.  The  discharge  does  not  cause  the 
loss  of  more  than  1/2  acre  of  non-tidal 
waters  of  the  United  States,  including 
non-tidal  wetlands; 

b.  The  permittee  notifies  the  District 
Engineer  in  accordance  with  the 
"Notification"  general  condition; 

e.  The  permittee  has  taken  all 
practicable  actions  to  minimize  the  on- 
site  and  off-site  impacts  of  the 
discharge.  For  example,  the  location  of 
the  home  may  need  to  be  adjusted  on- 
site  to  avoid  flooding  of  adjacent 
property  owners; 

d.  The  discharge  is  part  of  a  single 
and  complete  project;  furthermore,  that 
for  any  subdivision  created  on  or  after 
November  22, 1991.  the  discharges 
authorized  under  this  NWP  may  not 
exceed  an  aggregate  total  loss  of  waters 
of  the  United  States  of  1/2  acre  for  the 
entire  subdivision; 
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e.  An  individual  may  use  this  NWP 
only  for  a  single- family  home  for  a 
personal  residence; 

f.  Hiis  NWP  may  be  used  only  once 
per  parcel; 

g.  This  NWP  may  not  be  used  in 
conjimction  with  NWP  14.  NWP  18,  cr 
NWP  26,  for  any  parcel;  and, 

h.  Sufficient  vegetated  bufiiers  must  be 
maintained  adjacent  to  all  open  water 
bodies,  streams,  etc.,  to  preclude  water 
quality  degradation  due  to  erosion  and 
sedimentation. 

For  the  purposes  of  this  NWP,  the 
acreage  of  loss  of  waters  of  the  United 
States  includes  the  filled  area 
previously  permitted,  the  proposed 
filled  area,  and  any  other  waters  of  the 
United  States  that  are  adversely  affected 
by  flooding,  excavation,  or  drainage  as 
a  resxilt  of  the  project.  Whenever  any 
other  NWP  is  used  in  conjunction  with 
this  NWP,  the  total  acreage  of  impacts 
to  waters  of  the  United  States  of  all 
NWPs  combined,  can  not  exceed  1/2 
acres.  This  hl/VP  authorizes  activities 
only  by  individuals;  for  this  purpose, 
the  term  "individxial"  refers  to  a  natural 
person  and/or  a  married  couple,  but 
does  not  include  a  corporation, 
{tartnership,  or  similar  entity.  For  the 
piuposes  of  this  NWP.  a  parcel  of  land 
is  defined  as  "the  entire  contiguous 
quantity  of  land  in  possession  of, 
recorded  as  property  of,  or  owned  (in 
any  form  of  ownership,  including  land 
owned  as  a  partner,  corporation,  joint 
tenant,  etc.)  by  the  same  individual 
(and/or  that  individual's  spouse),  and 
comprises  not  only  the  area  of  wetlands 
sou^t  to  be  filled,  but  also  all  land 
contiguous  to  those  wetlands,  owned  by 
the  individual  (and/or  that  individual's 
spouse)  in  any  form  of  ownership". 
(Sections  10  and  404) 

30.  Moist  Soil  Management  for 
Wildlife:  Discharges  of  dredged  or  fill 
material  and  maintenance  activities  that 
are  associated  with  moist  soil 
management  for  wildlife  performed  on 
non-tidal  Federally -owned  or  managed 
and  State-owned  or  managed  property, 
for  the  purpose  of  continuiitg  ongoing, 
site-specific,  wildlife  management 
activities  where  soil  manipulation  is 
used  to  manage  habitat  and  feeding 
areas  for  wildlife.  Such  activities 
include,  but  are  not  Umited  to:  The 
repair,  maintenance  or  replacement  of 
existing  water  control  structures;  the 
repair  or  maintenance  of  dikes;  and 
plowing  or  discing  to  impede 
succession,  prepare  seed  beds,  or 
establish  fire  breaks.  Sufficient 
vegetated  buffers  must  be  maintained 
adjacent  to  all  open  water  bodies, 
streams,  etc.,  to  preclude  water  quality 
degradation  due  to  erosion  and 
sedimentation.  This  NWP  does  not 


authorize  the  construction  of  new  dikes, 
roads,  water  control  structures,  etc. 
associated  with  the  management  eoeas. 
This  NWP  does  not  authorize  converting 
wetlands  to  uplands,  impoimdments  or 
other  open  water  bodies.  (Section  404) 

31.  Maintenance  ofExifting  Flood 
Control  Facilities:  Discharges  of  dredged 
or  fill  material  for  the  maintenance  of 
existing  flood  control  facilities, 
including  debris  basins,  retention/ 
detention  basins,  and  channels  that 
were  (i)  previously  authorized  by  the 
Corps  by  individual  permit,  general 
permit,  or  by  33  CFR  330.3  and 
constructed  or  (ii)  constructed  by  the 
Corps  and  transferred  to  a  local  sponsor 
for  operation  and  maintenance.  Tlie 
maintenance  is  limited  to  that  approved 
in  a  maintenance  baseline 
determination  made  by  the  district 
engineer  (DE).  The  prospective 
permittee  will  provide  the  DE  with 
sufficient  evidence  for  the  DE  to 
determine  the  approved  and  constructed 
baseline.  Subsequent  to  the 
determination  of  the  maintenance 
baseline  and  prior  to  any  maintenance 
work,  the  permittee  must  notify  the  DE 
in  accordance  with  the  "Notification" 
general  condition. 

All  dredged  material  must  be  placed 
in  an  upland  site  or  a  ctirrently 
authorized  disp>osal  site  in  waters  of  the 
United  States,  and  proper  siltation 
controls  must  be  used.  This  NWP  does 
not  authorize  the  removal  of  sediment 
and  associated  vegetation  from  natujtd 
water  courses.  (Activities  that  involve 
only  the  cutting  and  relieving  of 
vegetation  above  the  ground,  e.g., 
mowing,  rotary  cutting,  and 
chainsawing,  where  the  activity  neither 
substantially  disturbs  the  root  system 
nor  involves  mechanized  pushing, 
dragging,  or  other  similar  activities  that 
redeposit  excavated  soil  material,  does 
not  require  a  Section  404  permit  in 
accordance  with  33  CFR  323.2(d)(2){ii)). 
Only  constructed  channels  within 
stretches  of  natural  rivers  that  have  been 
previously  authorized  as  part  of  a  flood 
control  facility  could  be  authorized  for 
maintenance  under  this  NWP. 

Maintenance  Baseline:  Upon  receipt 
of  sufficient  evidence,  the  DE  will 
determine  the  maintenance  baseline. 
The  maintenance  baseline  is  the  existing 
flood  control  project  that  the  DE  has 
determined  can  be  maintained  under 
this  NWP,  subject  to  any  case-specific 
conditions  required  by  the  DE.  In 
determining  the  maintenance  baseline, 
the  DE  will  consider  the  following 
factors:  The  approved  facility,  the  actual 
constructed  facility,  the  Corps 
constructed  project  that  was  transfinted, 
the  maintenance  history,  if  the  facility 
has  been  functioning  at  a  reduced 


capacity  and  for  how  long,  present  ve. 
original  flood  control  needs,  and  if 
sensitive/unique  functions  and  values 
may  be  adversely  affected.  Revocation 
or  modification  of  the  final 
determination  of  the  maintenance 
baseline  can  only  be  done  in  accordance 
with  33  CFR  330.5.  This  NWP  can  not 
he  used  until  the  DE  determines  the 
maintenance  baseline  and  the  need  for 
mitigation  and  any  regional  or  activity- 
specific  conditions.  The  maintenance 
baseline  will  only  be  determined  once 
and  will  remain  valid  for  any 
subsequent  reissuance  of  this  NWP. 
However,  if  the  project  is  effectively 
abandoned  or  reduced  due  to  lack  of 
proper  maintenance,  a  new 
determination  of  a  maintenance  baseline 
would  be  required  before  this  NWP 
could  be  used  for  subsequent 
maintenance. 

Mitigation:  In  determining  the  need 
for  mitigation,  the  DE  will  consider  the 
following  factors:  Any  original 
mitigation  required,  the  ciurent 
environmental  setting,  and  any  adverse 
effects  of  the  maintenance  project  that 
were  not  mitigated  in  the  original 
construction.  The  DE  will  not  delay 
needed  maintenance  for  completion  of 
any  required  mitigation,  provided  that 
the  DE  and  the  applicant  establish  a 
schedule  for  the  identification, 
approval,  development,  construction 
and  completion  of  such  required 
mitigation.  (Sections  10  and  404) 

32.  Completed  Enforcement  Actions: 
Any  structure,  work  or  discharge  of 
dredged  or  fill  material,  remaining  in 
place,  or  undertaken  for  mitigation, 
restoration,  or  environmental  boiefit  in 
compliance  with  either: 

(i)  The  terms  of  a  final  written  Corps 
non-judicial  settlement  agreement 
resolving  a  violation  of  section  404  of 
the  Clean  Water  Act  (CWA)  and/or 
section  10  of  the  Rivers  and  Harbors  Act 
of  1899;  or  the  terms  of  an  EPA  309(a) 
order  on  consent  resolving  a  violation  of 
section  404  of  the  CWA,  provided  that: 

a.  The  unauthorized  activity  affected 
no  more  than  5  acres  of  nontidal 
wetlands  or  1  acre  of  tidal  wetlands: 

b.  The  settlement  agreement  provides 
for  enviroimiental  benefits,  to  an  equal 
or  greater  degree,  than  the 
environmental  detriments  caused  by  the 
unauthorized  activity  that  is  authorized 
by  this  nationwide  permit;  and 

c.  The  District  Engines  issues  a 
verification  letter  authorizing  the 
activity  subject  to  the  terms  and 
conditions  of  this  nationwide  permit 
and  the  settlement  agreement,  including 
a  specified  completion  date;  or 

(li)  The  terms  of  a  final  Federal  court 
decision,  consent  decree,  or  settlement 
agreement  resulting  from  an 
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enforcement  actian  Inrought  by  the 
United  States  under  section  404  of  the 
CWA  and/or  section  10  of  the  Rivers 
and  Harbors  Act  of  1899. 

For  both  (i)  or  (ii)  above,  compliance 
is  a  condition  of  the  NWP  itself.  Any 
authorization  imder  this  NWP  is 
automatically  revoked  if  the  permittee 
does  not  comply  with  the  terms  of  this 
NWP  or  the  terms  of  the  court  decision, 
consent  decree,  or  judicial/non-judicial 
settlement  agreement  or  fails  to 
complete  the  work  by  the  specified 
completion  date.  This  NWP  does  not 
apply  to  any  activities  occiirring  after 
the  date  of  the  decision,  decree,  or 
agreement  that  are  not  for  the  purpose 
of  mitigation,  restoration,  <x 
environmental  benefit.  Prior  to  reaching 
any  settlement  agreement  the  Corps  will 
ensure  compliance  with  the  provisions 
of  33  CFR  part  326  and  33  CFR  330.6 
(d)(2)  and  (e).  (Sections  10  and  404) 

33.  Temporary  Construction.  Access 
and  Dewatering:  Temporary  structxu-es, 
woric  and  discharges,  including 
cofferdams,  necessary  for  construction 
activities  or  access  fills  or  dewatering  of 
construction  sites;  provided  that  the 
associated  primary  activity  is  authorised 
by  the  Corps  of  Engineers  or  the  U.S. 
Coast  Guard,  or  for  other  construction 
activities  not  subject  to  the  Corps  or 
U.S.  Coast  Guard  regulations. 
Appropriate  measirres  must  be  taken  to 
maintain  near  normal  downstream  flows 
and  to  minimize  flooding.  Fill  must  be 
of  materials,  and  placed  in  a  manner, 
that  will  not  be  eroded  by  expected  high 
flows.  The  use  of  diedged  material  may 
be  allowed  if  it  is  determined  by  the 
District  Engineer  that  it  will  not  cause 
mora  than  minimal  adverse  effects  on 
aquatic  resources.  Temporary  fill  must 
be  entirely  removed  to  upland  areas,  or 
dredged  material  retximed  to  its  original 
location,  following  completion  of  the 
construction  activity,  and  the  affected 
areas  must  be  restored  to  the  pre-pro}ect 
conditions.  Cofferdams  cannot  be  used 
to  dewater  wetlands  or  other  aquatic 
areas  so  as  to  change  their  use. 
Structures  left  in  place  after  cofferdams 
are  removed  require  a  section  10  permit 
if  located  in  navigable  waters  of  the 
United  States.  (See  33  CFR  part  322). 
The  permittee  must  notify  the  District 
Engineer  in  accordance  Mrith  the 
"Notification"  general  condition.  The 
notification  must  also  include  a 
restoration  plan  of  reasonable  measures 
to  avoid  and  minimize  adverse  effects  to 
aquatic  resources.  The  District  Engineer 
will  add  special  conditions,  where 
necessary,  to  ensure  that  adverse 
environmental  effects  are  minimal.  Such 
conditions  may  include:  Limiting  the 
temporary  work  to  the  minimTim 
necessary;  requiring  seasonal 


restrictiaos:  modifying  the  restoration 
plan;  and  requiring  alternative 
construction  methods  (e.g..  construction 
mats  in  wetlands  where  practicable.). 
(Sections  10  and  404) 

34.  Cranberry  Production  Activities: 
Discharges  of  dredged  or  fill  material  for 
dikes,  berms,  piunps,  water  control 
structiires  or  leveling  of  cranberry  beds 
associated  with  expansion, 
enhancement,  or  modification  activities 
at  existing  cranberry  production 
operations  provided  that  the  activity 
meets  all  of  the  following  criteria: 

a.  The  cumulative  tot^  acreage  of 
disttubance  per  cranberry  production 
operation,  including  but  not  limited  to, 
filling,  flooding,  ditching,  or  clearing, 
doe^  not  exceed  10  acres  of  waters  of  the 
United  States,  including  wetlands; 

b.  The  pennittee  notifies  the  District 
Engineer  in  accordance  with  the 
"Notification"  general  conditicm.  The 
notification  must  include  a  delineation 
of  affected  special  aquatic  sites, 
including  wetlands;  and, 

c  The  activity  does  not  result  in  a  net 
loss  of  wetland  acreage. 

This  NWP  does  not  authorize  any 
dischaige  of  dredged  or  fill  material 
related  to  other  cranberry  production 
activities  such  as  warehouses, 
processing  facilities,  or  parking  areas. 
For  the  purposes  of  this  NWP,  the 
cumulative  total  of  10  acres  will  be 
measured  over  the  period  that  this  NWP 
is  valid.  (Section  404) 

35.  Maintenance  Lodging  of  Existing 
Basins:  Excavation  and  removal  of 
accumulated  sediment  for  maintenance 
of  existing  marina  basins,  access 
channels  to  marina  basins  or  boat  slips, 
and  boat  slips  to  previously  authorized 
depths  or  controlling  depths  for  ingress/ 
egress,  whichever  is  less,  provided  the 
dredged  material  is  disposed  of  at  an 
upland  site  and  proper  siltation  controls 
are  used.  (Section  10) 

36.  Boat  Ramps:  Activities  required 
for  the  construction  of  boat  ramps 
provided: 

a.  The  discharge  into  waters  of  the 
United  States  does  not  exceed  50  cubic 
yards  of  concrete,  rock,  crushed  stone  or 
gravel  into  forms,  or  placement  of  pre- 
cast concrete  planks  or  slabs. 
(Unsuitable  material  that  causes 
unacceptable  chemical  pollution  or  is 
structurally  luistable  is  not  authorized); 

b.  The  boat  ramp  does  not  exceed  20 
feet  in  width; 

c  The  base  material  is  crushed  stone, 
gravel  or  other  smtable  material; 

d.  The  excavation  is  limited  to  the 
area  necessary  for  site  preparation  and 
all  excavated  material  is  removed  to  the 
upland;  and, 

e.  No  material  is  placed  in  q>ecial 
aqiiatic  sites,  including  wetlands. 


Dredging  to  provide  access  to  the  boat 
ramp  may  be  authorized  by  another 
NWP,  regional  general  permit,  or 
individiial  permit  pursuant  to  section  10 
if  located  in  navigable  waters  of  the 
United  States.  (Sections  10  and  404) 

37.  Emergency  Watershed  Protection 
and  Rehabilitation:  Wcffk  done  by  as 
funded  by  the  Natural  Resources 
Conservation  Service  qualifying  as  an 
"exigency"  situation  (requiring 
immediate  action)  under  its  Emergency 
Watershed  Protection  Program  (7  CFR 
part  624)  and  work  done  or  funded  by 
the  Forest  Service  under  its  Burned- 
Area  Emergency  Rehabilitaticm 
Handbook  (FSH  509.13)  provided  the 
District  Engineer  is  notified  in 
accordance  with  the  "Notification" 
general  condition.  (Also  see  33  CFR 
330.1(e)).  (Sections  10  and  404) 

38.  Cleanup  of  Hazardous  and  Toxic 
Waste:  Specific  activities  required  to 
effect  the  containment,  stabilization,  or 
removal  of  hazardous  or  toxic  waste 
materials  that  are  performed,  ordered,  or  - 
sponsored  by  a  government  agency  with 
established  legal  or  regulatory  authority 
provided  the  p>ermittee  notifies  the 
District  Engineer  in  accordance  with  the 
"Notification"  general  condition.  For 
discharges  in  special  aquatic  sites, 
including  wetlands,  the  notification 
must  also  include  a  delineation  of 
affacted  special  aqiiatic  sites,  including 
wetlands.  Court  ordered  remedial  actioD 
plans  or  related  settlemmts  are  also 
authorized  by  this  NWP.  This  NWP  does 
not  authorize  the  establishment  of  new 
disposal  sites  or  the  expansion  of 
existing  sites  used  for  the  disposal  of 
hazardous  or  toxic  Mraste.  Activities 
undertaken  entirely  on  a  QERCLA  site 

by  authority  of  CERCLA  as  approved  or 
required  by  EPA,  are  not  required  to 
obtain  permits  under  section  404  of  the 
Clean  Water  Act  or  Section  10  of  the 
Rivers  and  Harbors  Act  (Sections  10 
and  404) 

39.  Reserved. 

40.  Farm  Buildings:  Discharges  of 
dredged  or  fill  material  into 
jurisdictional  wetlands  (but  not 
including  prairie  potholes,  playa  lakes, 
or  vernal  pools)  that  were  in  agricultural 
crop  production  prior  to  December  23. 
1985,  i.e.,  farmed  wetlands,  tor 
foundations  and  building  pads  for  farm ' 
biiildings.  The  discharge  will  be  limittiH 
to  the  Tninimiiin  nocesssry  but  will  in 
no  case  exceed  1  acre  (see  the 
"Mitigation"  Section  404  only 
condition).  The  permittee  must  notify 
the  District  Engineer  in  accordance  with 
the  "Notification"  general  condition  for 
any  farm  building  within  500  linear  feet 
of  any  flowing  water.  (Section  404) 


65920 


FedanJ  Regigter  /  Vol.  61.  No.  241  /  Friday.  December  13.  1996  /  Notices 


C.  Nationwide  Permit  Conditions 

General  Conditions 

The- following  general  conditiais 
must  be  followed  in  atdet  for  any 
authorization  by  a  NWP  to  be  valid: 

1.  Navigation:  No  activity  may  cause 
more  than  a  Tpinimal  adverse  effect  on 
navigation. 

2.  Proper  Maintenance:  Any  structure 
or  fill  authorized  shall  be  properly 
maintained,  including  maintenance  to 
ensure  public  safety. 

3.  Erosion  and  Shtation  Controls: 
Appropriate  erosion  and  siltf^on 
controls  must  be  used  and  maintained 
in  effective  operatiag  condition  during 
construction,  and  all  exposed  soil  and 
other  fills,  as  well  as  any  work  below 
the  ordinary  high  water  mark  at  high 
tide  line,  must  be  permanently 
statiilized  at  the  earliest  practicable 
date.  -*■ 

4.  Aquatic  Life  Movements:  No 
activity  may  substantially  disrupt  the 
movement  of  those  species  of  aquatic 
life  indigenous  to  the  waterbody, 
including  those  species  which  normally 
migrate  through  the  area,  unless  the 
activity's  primary  purpose  is  to 
impound  water. 

5.  Equipment:  Heavy  equipment 
working  in  wetlands  must  be  placed  on 
mats,  or  other  measures  must  be  taken 
to  minimiTw  soil  dlstuibance. 

6.  Regional  and  Case-by-Case 
Conditions:  The  activity  must  comply 
with  any  regional  conditions  which  may 
have  been  added  by  the  Division 
Engineer  (see  33  CFR  330.4(e))  and  with 
any  case  specific  conditions  added  by 
the  Corps  or  by  the  state  or  tribe  in  its 
section  401  water  quality  certification. 

7.  Wild  and  Scenic  Rivers:  No  activity 
may  occur  in  a  component  of  the 
National  Wild  and  Scenic  River  System; 
or  in  a  river  officially  designated  by 
Congress  as  a  "study  river"  fat  possible 
inclusion  in  the  system,  while  the  river 
is  in  an  official  study  status;  unless  the 
appropriate  Federal  agency,  with  direct 
management  responsUnUty  for  such 
river,  has  determined  In  writing  that  the 
proposed  activity  will  not  adversely 
effect  the  Wild  and  Scenic  River 
designation,  or  study  status.  Information 
on  Wild  and  Scenic  Rivers  may  be 
obtained  firtnn  the  appropriate  Federal  ' 
land  management  agency  in  the  area 
(e.g.,  National  Park  Service,  U.S.  Forest 
SOTvice,  Bureau  of  Land  Management, 
U.S.  Fish  and  Wildlife  Service.) 

8.  Tribal  Rights:  No  activity  or  its 
operation  may  impair  reserved  tribal 
ri^ts,  Including,  but  not  limited  to, 
reserved  water  rights  and  treaty  fishing 
and  hunting  rights. 

9.  Water  Quality  Certification:  In 
certain  states,  an  individual  Section  401 


water  qiiality  certification  must  be 
obtained  or  waived  (see  33  CFR 
330.4(c)). 

10.  Coastal  Zone  Management:  In 
certain  states,  an  individual  state  coastal 
zone  management  con^tency     > 
concurrence  must  be  obtained  or  waived 
(see  Section  330.4(d)). 

1 1 .  Endangered  Species:  (a)  No 
activity  is  authorized  under  any  NWP 
which  is  likely  to  jeopardize  the 
continued  existence  of  a  threateoed  or 
endai^ered  species  or  a  species   « ,„  .^^■ 
proposed  for  such  designation,  as  '. 
identified  under  the  Federal  Endangered 
Species  Act.  or  which  is  likely  to 
destroy  or  adversely  modify  the  critical 
habitat  of  such  species.  Non-federal 
permittees  shall  notify  the  District . 
Engineer  If  any  listed  species  or  critical 
habitat  might  be  affected  or  is  in  the 
vicinity  of  the  project,  and  shall  not 
begin  work  on  the  activity  until  notified 
by  the  District  Engineer  that  the 
requirements  of  the  Endangered  Species 
Act  have  been  satisfied  and  that  the 
activity  is  authorized. 

(b)  Authorization  of  an  activity  by  a 
nationwide  permit  does  not  authorize 
the  "take"  of  a  threatened  or  endangered 
species  as  defined  under  the  Federal 
Endangered  Species  Act.  In  the  absence 
of  separate  authorization  (e.g.,  an  ESA 
section  10  Permit,  a  Biologi^  Opinion 
with  "incidental  take"  provisions,  etc.) 
from  the  U.S.  Fish  and  Wildlife  Service 
or  the  National  Marine  Fisheries 
Service,  both  lethal  and  non-lethal 
"takes"  of  protectedspedes  are  in 
violation  of  the  Endangered  Species  Act. 
Information  on  the  location  of 
threatened  and  endangered  species  and 
their  critical  habitat  can  be  obtained 
directly  from  the  offices  of  the  U.S.  Fish 
and  Wildlife  Service  and  National 
Marine  Fisheries  Service  or  their  world 
wide  web  pages  at  http://www.fws.gov/ 
-r9endspp/endspp.html  and  http;// 
kingfish.spp.mnfs.gov/tmctntyr/  « 
protres.htmlfES  and  Recovery, 
respectively. 

12.  Historic  Properties:  No  activity 
which  may  afiiact  historic  properties 
listed,  or  riigible  for  listing,  in  the 
National  Register  of  Historic  Places  is 
authorized,  until  the  DE  has  complied 
with  the  provisions  of  33  CFR  part  325, 
appendix  C  The  prospective  permittee 
must  notify  the  District  Engineer  if  the 
authorised  activity  may  affect  any 
historic  properties  listed,  determined  to 
be  eligible,  or  which  the  prospective 
permittee  has  reason  to  believe  may  be 
eligible  for  listing  on  the  National 
Register  of  Historic  Places,  and  shall  not 
be^  the  activity,  until  notified  by  the 
District  Engineer  that  the  requirements 
of  the  National  Historic  Preservation  Act 
have  been  satisfied  and  that  the  activity 


is  authorized.  Infumation  on  the 
looa^on  and  existence  of  historic 
resources  can  be  obtained  from  the  State 
Historic  Preservation  Office  and  the 
National  Register  of  Historic  Places  (see 
33  CFR  330.4(g)). 
13.  Notification: 

(a)  Timing:  Where  required  by  the 
terms  of  the  NWP,  the  prospective 
permittee  must  notify  the  District 
Engineer  with  a  Pre-Construction 
Notification  (PCN)  as  early  .as  possible 
and  shall  not  begin  the  activity:. 

(1)  Until  notified  by  the  District 
Engineer  that  the  actlvity^may  proceed 
under  the  NWP  with  any  special 
conditions  imposed  by  Uie  District  or 
Division  Engineer,  or 

(2)  If  notified  by  the  District  or 
Division  Engineer  that  an  individual 
permit  is  required:  or 

(3)  Unless  30  days  (or  45  days  for 
NWP  26  only)  have  passed  from  the 
District  Engineer's  receipt  of  the 
notification  and  the  prospective 
permittee  has  not  received  notice  from 
the  District  or  Division  Engineer. 
Subsequently,  the  permittee's  right  to 
proceed  under  the  NWP  may  be 
modified,  suspended,  or  revoked  only  in 
accordance  with  the  procedure  set  forth 
in  33  C^  330.5(d)(2). 

(b)  Contents  of  Notification:  The 
notification  must  be  in  writing  and 
include  the  following  information: 

(1)  Name,  address  and  telephone 
nimibers  of  the  prospective  permittee; 

(2)  Location  of  the  proposed  project; 

(3)  Brief  description  of  the  proposed 
project;  the  project's  purpose;  direct  and 
indirect  adverse  environmental  effects 
the  project  woiild  cause;  any  other 
NWP(8),  regional  general  permit(8)  or 
individual  permltls)  used  or  intended  to 
be  used  to  authorize  any  part  of  the 
proposed  project  or  any  related  activity; 
and 

(4)  ForNWPs  14. 18.  21.  26.  29.  34. 
and  38,  the  PCN  must  also  include  a 
delineation  of  aSocted  special  aquatic 
sites,  including  wetlands  (see  paragraph 
13(f)); 

(5)  For  NWP  21— Surface  Coal  Mining 
Activities,  the  PCN  must  include  an 
OSM  or  state  approved  mitigation  plan> 

(6)  For  NWP  29— Single-Family 
Housing,  the  PCN  must  also  include: 

(I)  Any  past  use  of  this  NWP  by  the 
individual  permittee  and/or  the 
permitee's  spouse; 

(II)  A  statement  that  the  single-family 
housing  activity  is  for  a  personal 
residence  of  the  permittee; 

(ill)  A  description  of  the  entire  parcel, 
including  its  size,  and  a  delineation  of 
wetlaiuis.  For.  the  purpose  of  this  NWP. 
parcels  of  land  measuring  0.5  acre  or 
less  will  not  require  a  formal  on-site 
delineation.  However,  the  appUcant 
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shall  provide  an  indication  of  where  the 
wetlands  are  and  the  amount  of 
wetlands  that  exists  on  the  property.  For 
parcels  greater  than  0.5  acre  in  size,  a 
formal  wetland  delineation  must  be 
prepared  in  accordance  with  the  current 
meUiod  required  by  the  Corps.  (See 
paragraph  13(f)); 

(iv)  A  written  description  of  all  land 
(including,  if  available,  legal 
descriptions)  owned  by  the  prospective 
permittee  and/or  the  prospective 
permittee's  spouse,  within  a  one  mile 
radius  of  the  parcel,  in  any  form  of 
ownership  (including  any  land  owned 
as  a  partner,  corporation,  joint  tenant, 
co-tenant,  or  as  a  tenant-by-the-entirety) 
and  any  land  on  which  a  purchase  and 
sale  agreement  or  other  contract  for  sale 
or  purchase  has  been  executed; 

(7)  For  NWP  31— Maintenance  of 
Existing  Flood  Control  Projects,  the 
prospective  permittee  must  either  notify 
the  District  Engineer  with  a  Pre- 
Construction  Notification  (PCN)  prior  to 
each  maintenance  activity  or  submit  a 
five  year  (or  less)  maintenance  plan.  In 
addition,  the  PCN  must  include  all  of 
the  following: 

(i)  Sufficient  baseline  information  so 
as  to  identify  the  approved  channel 
depths  and  configurations  and  existing 
facilities.  Minor  deviations  are 
authorized,  provided  that  the  approved 
flood  control  protection  or  drainage  is 
not  increased; 

(ii)  A  delineation  of  any  affected 
special  aquatic  sites,  including 
wetlands;  and, 

(iii)  Location  of  the  dredged  material 
disposal  site. 

(8)  For  NWP  33— Temporary 
Construction,  Access,  and  Dewatering, 
the  PCN  must  also  include  a  restoration 
plan  of  reasonable  measvues  to  avoid 
and  minimize  adverse  effects  to  aquatic 
resources. 

(c)  Form  of  Notification:  The  standard 
individual  permit  application  form 
(Form  ENG  4345)  may  be  used  as  the 
notification  but  must  clearly  indicate 
that  it  is  a  PCN  and  must  include  all  of 
the  information  required  in  (b)  (l)-(7)  of 
General  Condition  13.  A  letter  may  also 
be  used. 

(d)  District  Enffneer's  Decision:  In 
reviewing  the  pre-construction 
notification  for  the  proposed  activity, 
the  District  Engineer  will  determine 
whether  the  activity  authorized  by  the 
NWP  will  result  in  more  than  minimal 
individual  or  cumulative  adverse 
environmental  efiects  or  may  be 
contrary  to  the  public  interest.  The 
prospective  permittee  may,  optionally, 
submit  a  proposed  mitigation  plan  with 
the  pre-construction  notification  to 
expedite  the  process  and  the  District 
Engineer  will  consider  any  optional 


mitigation  the  applicant  has  included  in 
the  proposal  in  determining  whether  the 
net  advBrse  environmental  effects  of  the 
proposed  woii:  are  minimal.  If  the 
District  Engineer  determines  that  the 
activity  complies  writh  the  terms  and 
conditions  of  the  NWP  and  that  the 
adverse  effects  are  minimal,  the  District 
Engineer  will  notify  the  permittee  and 
indude  any  conditions  the  DE  deems 
necessary. 

Any  mitigation  proposal  must  be 
approved  by  the  District  Engineer  prior 
to  commencing  work.  If  the  prospective 
permittee  elects  to  submit  a  mitigation 
plan,  the  Ehstrict  Engineer  will 
expeditiously  review  the  proposed 
mitigation  plan,  but  will  not  commence 
a  second  30Hday  (or  45-day  for  NWP  26) 
notification  procedure.  If  the  net 
adverse  effects  of  the  project  (with  the 
mitigation  proposal)  are  determined  by 
the  District  Engines*  to  be  minimal,  the 
District  Engineer  will  provide  a  timely 
written  response  to  the  applicant  stating 
that  tl^e  project  can  proceed  under  the 
terms  and  conditions  of  the  nationwide 
permit. 

If  the  District  Engineer  determines 
that  the  adverse  effects  of  the  proposed 
work  are  more  than  minimal,  then  he 
will  notify,  the  applicant  either  (1)  That 
the  project  does  not  qualify  for 
authorization  imder  the  NWP  and 
instruct  the  applicant  on  the  procedures 
to  seek  authorization  under  an 
individual  permit;  (2)  that  the  project  is 
authorized  under  the  NWP  subject  to 
the  appUcant's  submitting  a  mitigation 
proposal  that  woiild  reduce  the  adverse 
effects  to  the  minimal  level;  or  (3)  that 
the  project  is  authorized  under  the  NWP 
with. specific  modifications  or 
conditions. 

(e)  Agency  Coordination:  The  District 
Engineer  will  consider  any  comments 
from  Federal  and  State  agencies 
concerning  the  proposed  activity's 
compliance  with  the  terms  and 
conditions  of  the  NWPs  and  the  need  for 
mitigation  to  reduce  the  project's 
adverse  environmental  effects  to  a  . 
minimal  level. 

(i)  For  NWP  14.  21,  26  (between  1  and 
3  acres  of  impact) ,  29,  33,  37,  and  38. 
The  District  Engineer  will,  upon  receipt 
of  a  notification,  provide  immediately, 
e.g.,  facsimile  transmission,  overnight 
mail  or  other  expeditious  manner,  a 
copy  to  the  appropriate  offices  of  the 
Fish  and  Wildlife  Service,  State  natural 
resource  or  water  quality  agency,  EPA, 
State  Historic  Preservation  Officer 
(SHPO),  and,  if  appropriate,  the 
National  N4arine  Fisheries  Service.  With 
the  exception  of  NWP  37,  these  agencies 
will  then  have  5  calendar  days  from  the 
date  the  material  is  transmitted  to 
telephone  or  fax  the  District  Engineer 


notice  that  they  intend  to  provide 
substantive,  site-specific  comments.  If 
so  contacted  by  an  agency,  the  District 
Engineer  will  wait  an  additional  10 
calendar  days  (16  calendar  days  for 
NWP  26  PCNs)  before  making  a  decision 
on  the  notification.  The  District 
Engineer  will  fully  consider  agency 
comments  received  within  the  specified 
time  frame,  but  will  provide  no 
response  to  the  resource  agency.  The 
District  Engineer  will  indicate  in  the 
administrative  record  associated  with 
each  notification  that  the  resource 
agencies'  concerns  were  considered. 
Applicants  are  encouraged  to  provide 
the  Corps  multiple  copies  of 
notifications  to  expedite  agency 
notification. 

(ii)  Optional  Agency  Coordination. 
For  NWPs  5,  7, 12. 13, 17, 18,  27.  31. 
and  34.  where  a  Regional  Administrator 
of  EPA.  a  Regional  Director  of  USFWS, 
or  a  Regional  Director  of  NMFS  has 
formally  requested  general  notification 
from  the  District  Engineer  for  the 
activities  covered  by  any  of  these  NWPs, 
the  Corps  will  provide  the  requesting 
agency  with  notification  on  the 
particular  NWPs,  However,  where  the 
agencies  have  a  record  of  not  generally 
submitting  substantive  comments  on 
activities  covered  by  any  of  these  NWPs, 
the  Corps  district  may  discontinue 
providing  notification  to  those  regional 
agency  offices.  The  District  Engineer 
will  coordinate  with  the  resoiuxxs 
agencies  to  identify  which  activities 
involving  a  PCN  that  the  agencies  will 
provide  substantive  comments  to  the 
Corps.  The  District  Engineer  may  also 
request  comments  from  the  agencies  on 
a  case  by  case  basis  when  the  District 
Engineer  determines  that  such 
comments  would  assist  the  Corps  in 
reaching  a  decision  whether  e^cts  are 
more  than  minimal  either  individually 
or  cumulatively. 

(iii)  Optional  Agency  Coordination, 
401  Denial.  For  NWP  26  only,  where  the 
state  has  denied  its  401  water  quality 
certification  for  activities  with  less  than 
1  acre  of  wetland  impact,  the  EPA 
regional  administrator  may  request 
agency  coordination  of  PQMs  between 
V%  and  1  acre.  The  request  may  only 
include  acreage  limitations  within  the 
Vb  to  1  acre  range  for  which  the  state  has 
denied  water  quality  certification.  In 
cases  where  the  EPA  has  requested 
coordination  of  projects  as  described 
here,  the  Corps  will  forward  the  PCN  to 
EPA  only.  The  PCN  will  then  be 
forwarded  to  the  Fish  and  Wildlife 
Service  and  the  National  Marine 
Fisheries  Service  by  EPA  under 
agreements  among  those  agencies.  Any 
agency  receiving  the  PCN  will  be  bound 
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by  the  EPA  timeframes  for  providing 
comments  to  the  Corps. 

(f)  Wetlands  Delineations:  Wetland 
delineations  must  be  prepared  in 
accordance  with  the  current  method 
required  by  the  Corps.  For  NWP  29  see 
paragraph  (bK6)(iii)  for  parcels  less  than 
0.5  acres  in  size.  The  permittee  may  ask 
the  Corps  to  delineate  the  special 
aquatic  site.  There  may  be  some  delay 
if  the  Corps  does  the  delineation. 
Furthermore,  the  30-day  period  (45  days 
for  NWP  26)  will  not  start  until  the 
wetland  delineation  has  been  completed 
and  submitted  to  the  Corps,  where 
appropriate. 

Ig)  Mitigation:  Factors  that  the  District 
Engineer  wiU  consider  when 
determining  the  acceptability  of 
appropriate  and  practicable  mitigation 
include,  but  are  not  limited  to: 

(i)  To  be  practicable,  the  mitigation 
must  be  available  and  capable  of  being 
done  considering  costs,  existing 
technology,  and  logistics  in  light  of  the 
overall  pro)ect  purposes; 

(ii)  To  the  extent  appropriate, 
permittees  shotild  consider  mitigation 
banking  and  other  forms  of  mitigation 
including  contributions  to  wetland  trust 
funds,  "in  lieu  fees"  to  organizations 
such  as  The  Nature  Conservancy,  state 
or  county  natural  resource  management 
ag«icies,  where  such  fees  contribute  to 
the  restoration,  creation,  replacement, 
enhancement,  or  preservation  of 
wetlands.  Furthermore,  examples  of 
mitigation  that  may  be  appropriate  and 
practicable  include  but  are  not  limited 
to:  Reducing  the  size  of  the  project; 
establishing  wetland  or  upland  buffer 
zones  to  protect  aquatic  resource  values; 
and  replacing  the  loss  of  aquatic 
resource  values  by  creating,  restoring, 
and  enhancing  similar  functions  and 
values.  In  addition,  mitigation  must 
address  wetland  impacts,  such  as 
functions  and  values,  and  cannot  be 
simply  used  to  offset  the  acreage  of 
wetland  losses  that  would  occur  in 
coder  to  meet  the  acreage  limits  of  some 
of  the  NWPs  (e.g.,  for  NWP  26,  5  acres 
of  wetlands  cannot  be  created  to  change 
a  6-acre  loss  of  wetlands  to  a  1  acre  loss; 


however,  2  created  acres  can  be  used  to 
*~-~«eduee  the  impacts  of  a  3-acre  loss.). 

14.  Compliance  Certification:  Every 
permittee  who  has  received  a 
Nationwide  permit  verification  frran  the 
Corps  %vill  submit  a  signed  certification 
regarding  the  completed  work  and  any 
required  mitigation.  The  certification 
will  be  forwarded  by  the  Corps  with  the 
authorization  letter  and  will  include:  a. 
A  statement  that  the  authorized  work 
was  done  in  accordance  with  the  Corps 
authorization,  including  any  general  or 
specific  conditions;  b.  A  statement  that 
any  required  mitigation  was  completed 
in  accordance  with  the  permit 
conditions;  c  The  signatiire  of  the 
permittee  certifying  the  ccHnpletion  of 
the  work  and  mitigation. 

15.  Multiple  Use  of  Nationwide 
Permits:  In  any  case  where  any  NWP 
number  12  through  40  is  combined  with 
any  other  NWP  numbOT  12  through  40, 
as  part  of  a  single  and  complete  project, 
the  permittee  must  notify  the  District 
Engineer  in  accordance  with  paragraphs 
a,  b,  and  c  on  the  "Notification"  General 
Condition  number  13.  Any  NWP 
number  1  through  11  may  be  combined 
with  any  other  NWP  without 
notification  to  the  Corps,  unless 
notification  is  otherwise  required  by  the 
terms  of  the  NWPs.  As  provided  at  33 
CFR  330.6(c)  two  or  more  different 
NWPs  can  be  combined  to  authorize  a 
single  and  complete  project.  However, 
the  same  NWP  cannot  be  used  more 
than  once  for  a  single  and  complete 
project 

Section  404    Only  Conditions 

In  addition  to  the  General  Conditions, 
the  following  conditions  apply  only  to 
activities  that  involve  the  discharge  of 
dredged  or  fill  material  into  waters  of 
the  U.S.,  and  must  be  followed  in  order 
for  authorization  by  the  NWPs  to  be 
valid: 

1 .  Water  Supply  Intakes:  No  discharge 
of  dredged  or  fill  material  may  occur  in . 
the  proximity  of  a  public  water  supply 
intake  except  where  the  discharge  is  for 
repair  of  the  public  ivater  supply  intake 
structures  or  adjacent  bank  stabilization. 


2.  Shellfish  Production:  No  discharge 
of  dredged  or  fill  material  may  occur  in 
areas  of  concentrated  shellfish 
production,  unless  the  discharge  is 
directly  related  to  a  shellfish  harvesting 
activity  authorized  by  NWP  4. 

3.  Suitable  Material:  No  discharge  of 
dredged  or  fill  material  may  consist  of 
unsuitable  material  (e.g.,  trash,  debris, 
car  bodies,  asphalt,  etc.,)  and  material 
discharged  must  be  free  from  toxic 
pollutants  in  toxic  amounts  (see  section 
307  of  the  Qean  Water  Act). 

4.  Mitigation:  Discharges  of  dredged 
or  fill  material  into  waters  of  the  United 
States  must  be  minimized  or  avoided  to 
the  maximum  extent  practicable  at  the 
project  site  (i.e..  on-site),  imless  the 
District  Engineer  approves  a 
compensation  plan  that  the  District 
Engineer  determines  is  more  beneficial 
to  the  enviromnent  than  on-site 
minimization  or  avoidance  measures. 

5.  Spawning  Areas:  Discharges  in 
spawning  areas  during  spawning 
seasons  must  be  avoided  to  the 
maximimi  extent  practicable. 

6.  CH}struction  of  High  Flows:  To  the 
maximiun  extent  practicable,  discharges 
must  not  permanently  restrict  or  impede 
the  passage  of  nc»mal  or  expected  high 
flows  or  cause  the  relocation  of  the 
water  (unless  the  primary  purpose  of  the 
fill  is  to  impound  waters). 

7.  Adverse  Effects  From 
Impoundments:  If  the  discharge  creates 
an  impoundment  of  water,  adverse 
effects  on  the  aquatic  system  caused  by 
the  accelerated  passage  of  water  and/or 
the  restriction  of  its  flow  shall  be 
minimized  to  the  maximum  extent 
practicable. 

8.  Waterfowl  Breeding  Areas: 
Discharges  into  breeding  areas  for 
migratory  waterfowl  must  be  avoided  to 
the  maximiun  extent  practicable. 

9.  Removal  of  Temporary  Fills:  Any 
temporary  fills  must  be  removed  in  their 
entirety  and  the  affected  areas  returned 
to  theu  preexisting  elevation. 

(PR  Doc  96-31645  Filed  12-12-96;  8:45  am] 
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DEPARTMENT  OF  EDUCATION      ' 

Impact  Aid 

AQCNCY:  Department  of  Education. 
ACTION:  Notice  announcing  a  special 
application  and  amendment  filing  date 
for  certain  Impact  Aid  fiscal  years  (FYs) 
1995  and  1996  section  8002  grants  and 
FY  1997  section  8003  grants. 

SUMMARY:  The  Secretary  announces  a 
special  filing  date  of  January  31, 1997, 
for  the  submission  of  applications  or 
amendments  for  certain  Impact  Aid  FYs 
1995  and  1996  section  8002  grants  and 
FY  1997  section  8003  grants.  Impact  Aid 
regulations  at  34  CFR  222.3  and  222.5 
specify  that  the  aimual  application 
deadline  is  January  31  of  the  fiscal  year 
in  which  a  local  educational  agency 
(LEA)  seeks  assistance  imder  section 
8002  or  section  8003.  Amendments  for 
those  applications  must  be  made  no 
later  than  the  end  of  the  fiscal  year  in 
which  an  LEA  seeks  assistance  imder 
section  8002  or  section  8003.  However, 
as  a  result  of  several  legislative 
amendments  to  the  Impact  Aid  statute 
(Title  Vm  of  the  Elementary  and 
Secondary  Education  Act)  in  September 
1996,  it  is  necessary  to  provide 
additional  time  to  die  LEAs  described 
below,  which  are  afiiected  by  the 
amendments,  to  file  new  or  amended 
applications  for  certain  fiscal  years  for 
which  the  general  annual  filing  dates 
have  passed. 

EFFECTIVE  DATE:  This  notice  aimoimcing 
a  special  filing  date  of  January  31, 1997, 


for  the  specified  Impact  Aid  FYs  1995 
and  1996  sect  on  8002  grants  and  FY 
1997  section  8003  grants  is  effective 
December  13, 1996.  The  deadline  date 
for  the  transmittal  of  comments  by  State 
Educational  Agencies  is  February  15. 
1997. 

SUPPLEMENTARY  INFORMATION:  The 
categories  of  Impact  Aid  applicants  and 
the  basis  and  fiscal  years  for  which  new 
or  amended  applications  for  past  years 
may  be  filed  are  summarized  in  the 
table  at  the  end  of  this  section  and 
explained  in  detail  as  follows: 

tl)  Section  1  of  the  Impact  Aid 
Technical  Amendments  of  1996  (Pub.  L. 
104-195)  added  section  8002(g)  to  the 
Impact  Aid  statute.  This  provision 
covers  any  LEA  that  has  been 
consolidated  since  1938,  and  that 
applied  for  and  was  determined  eligible 
based  on  any  of  its  formerly  separate 
LEAs  under  section  8002's  predecessor 
(section  2(c)  of  Pub.  L.  81-874)  at  any 
time  before  FY  1995.  It  allows  such  an 
LEA  to  have  its  current  eligibility  and 
payment  determined  on  the  basis  of 
whichever  of  its  formerly  separate 
districts  it  chooses.  Local  educational 
agencies  affected  by  this  provision  may 
now  amend  or  file  new  section  8002 
applications  for  FY  1995  or  1996,  or 
both. 

(2)  Section  5  of  the  Impact  Aid 
Amendments  of  1996  specifies  that, 
beginning  with  FY  1997,  eligibility  and 
pajrments  imder  section  8003(f)  for 
heavily  impacted  districts  should  be 
determined  based  on  student,  revenue. 


and  tax  data  fit>m  the  second  preceding 
fiscal  year  rather  than  on  current  year 
data. 

As  a  result  of  this  provision,  any 
affected  section  8003  applicant  may 
now  file  a  section  8003(0  application  for 
FY  1997. 

(3)  Section  376  of  the  National 
Defense  Authorization  Act  of  1997  (Pub. 
L.  104-201)  amended  section  8003(a)(3) 
of  the  Impact  Aid  statute  to  allow  an 
LEA  that  educates  ciiildren  in  categories 
(F)  or  (G)  (formerly  identified  as 
"civilian  b's")  to  coimt  those  children 
for  eligibility  and  payment  if  those 
children  number  at  least  1,000  in 
average  daily  attendance  or  equal  at 
least  10  percent  of  the  LEA's  total 
average  daily  attendance.  Formerly,  the 
statutorily  required  threshold  was  2,000 
children  and  15  percent  of  total  average 
daily  attendance.  Any  section  8003 
applicant  affected  by  this  statutory 
revision  may  now  file  or  amend  an  FY 
1997  section  8003  application. 

In  all  three  cases,  the  specified  section 
8002  or  8003  applications  or 
amendments  for  past  fiscal  years  must 
be  filed  by  January  31, 1997.  The  60-day 
extended  deadline  provision  (with  a  ten 
percent  payment  reduction  penalty)  in 
section  8005(d)  of  the  Impact  Aid 
statute  is  not  applicable  to  appfications' 
or  amendments  that  are  submitted 
under  this  extension  as  a  result  of  the 
Congressional  amendments  for 
otherwise  closed  fiscal  years  specified 
in  the  box  below. 


New  Impact  Aid  Appucatkdn  and  Amendment  Fiung  Dates 


Type  of  applicant 


Section  8002  ... 
Section  8003(f) 
Section  8003  ... 


Basis  for  extension 


Eligfcility  based  on  fonner  districts  for  consolidated  dMricts 
previousiy  eligi)ie  urxjer  section  2(c)  of  P.L  81-874. 

EUgtxIity  and  payments  for  heavily  impacted  LEAs  based 
on  secoTKl  preceding  year  student,  revenue  or  tax  data. 

Efigiiiiity  and  payment  for  children  under  section 
8003(a)(1)  (F)  or  (Q)  based  on  such  cNUren  numbering 
at  least  1,000  in  average  daily  attendance  or  equal  to  at 
least  1 0  percent  of  total  average  daily  attendance. 


Affected  fiscal  year 


FY  1995  or  1996,  or  both 

FY  1997  

FY  1997 ^ 


New  filing  date 


January  31, 1997. 
January  31, 1997. 
January  31, 1997. 


Waiver  of  Rulemaking 

Section  222.3  of  Titie  34  of  the  Ck>de 
of  Federal  Regulations,  which 
establishes  the  annual  January  31 
Impact  Aid  application  deadline.  Is 
currentiy  in  effect.  However,  due  to  the 
legislative  amendments,  the  application 
period  for  certain  prior  fiscal  years 
needed  to  be  extended.  Because  this 
amendment  makes  a  procediual  change 
for  this  year  only  as  a  result  of  unique 
circumstances,  proposed  rulemaking  is 
not  required  under  5TJ.S.C.  553(b)(A). 
In  addition,  the  Secretary  has 
determined  imder  5  U.S.C.  553(b)(B) 


that  proposed  rulemaking  on  this  one- 
time limited  suspension  of  the 
regulatory  filing  date  is  impracticable, 
unnecessary,  and  contrary  to  the  public 
interest. 

FOR  APPLICATIONS  OR  INFORMATION 
CONTACT:  Impact  Aid  Program,  U.S. 
Department  of  Education,  600 
Independence  Avenue  SW,  4200 
Portals,  Washington,  DC  20202-6244. 
Telephone:  (202)  260-3858.  hidividuals 
who  use  a  telecommunications  device 
for  the  deaf  (TDD)  may  call  the  Federal 
Information  Relay  Service  (FIRS)  at  1- 
800-877-8339  between  8  aon.  and  8  . 


pjn..  Eastern  time,  Monday  through 
Friday. 

Program  Aothortty:  20  U.S.C  7705. 

(Catalog  of  Federal  Domestic  Assistance 
Number  84.041.  Impact  Aid) 

Dated:  December  9. 1996. 
Gerald  N.  llnizzi. 

Assistant  Secretary  fm  Elementary  and 
Secondary  Education. 

[FR  Doc.  96-31610  Filed  12-12-96;  8:45  am] 
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DEPARTMENT  OF  EDUCATION 

Office  of  Postsecondary  EducatkMi; 
Federal  Perkins  Loan,  Federal  Woflc- 
Study,  and  Federal  Supplemental 
Educational  Opportunity  Grant 
Programs 

AQBICY:  Department  of  Education. 
ACTION:  Notice  of  the  dosing  date  for 
institutions  to  file  an  "Application  for 
Institutional  Particiijation"  (ED  Form  E- 
40-34P.  0MB  #1840-0098)  to 
participate  in  the  Federal  Perkins  Loan. 
Federal  Work-Study,  and  Federal 
Supplemental  Educational  Opportunity 
Ckant  programs  for  the  1997-98  award 
year. 

SUMMARY:  The  Secretary  invites 
currently  ineligible  institutions  of 
higher  education  that  filed  a  Fiscal 
Operations  Report  and  Application  to 
Participate  (FISAP)  (ED  Form  646-1)  in 
one  or  more  of  the  "campus-based 
programs"  for  the  1997-98  award  year 
to  submit  to  the  Secretary  an 
"Application  for  Institutional 
-Paiticipation"  and  all  documents 
required  for  an  eligibility  and 
certification  determination. 

The  campus-based  programs  are  the 
Federal  Perkins  Loan  Program,  the 
Federal  Work-Study  Program,  and  the 
Federal  Supplemental  Educational 
Opportunity  Grant  Program  and  are 
authorized  by  Title  IV  of  the  Higher 
Education  Act  of  1965,  as  amended.  The 
1997-98  award  year  is  July  1, 1997, 
through  )ime  30, 1998. 
DATE:  Closing  Date  for  Filing 
Application  and  Required  Documents. 
To  participate  in  the  campus-based 
programs  in  the  1997-98  award  year,  a 
currently  ineligible  institution  must 
mail  or  hand-deliver  its  "AppUcation 
for  Approval  to  Participate"  on  or  before 
January  13, 1997.  The  ^plicati(Hi  along 
with  all  documents  required  for  an 
eligibility  and  certification 
determination  must  be  submitted  to  the 
Institutional  Partfcipation  Division  at 
one  of  the  addresses  indicated  below. 
ADDRESSES:  Applications  and  Required 
Documents  Delivered  by  Mail.  The 
application  for  approved  to  participate 
and  required  documents  deUvered  by 
mail  must  be  addressed  to  the  U.S. 
Department  of  Education,  Office  of 
Postsecondary  Education.  Division, 
Accreditation  and  Eligibility 
Determination  Initial  Participation 
Branch,  Room  3522,  Regional  Office 
Building  3,  600  Independence  Avenue. 
S.W.,  Washington.  D.C.  20202-5323. 

An  applicant  must  show  proof  of 
mailing  consisting  of  one  of  the 
following:  (1)  A  legibly  dated  U.S. 
Postal  Service  postmark;  (2)  a  legible 


mail  receipt  with  the  date. of  mAiling 
stamped  by  the  U.S.  Postal  Service:  (3) 
a  dated  shipping  label,  invoice  or 
receipt  fit>m  a  commercial  carrier,  or  (4) 
any  other  proof  of  mailing  acceptable  to 
the  Secretary  of  Education. 

If  an  application  is  sent  through  the 
U.S.  Postal  Service,  the  Secretary  does 
not^ccept  either  of  the  following  as 
proof  of  mailing:  (1)  A  private  Metered 
postmark,  or  (2)  a  mail  receipt  that  is 
not  dated  by  the  U.S.  Postal  Service. 

An  applicant  shoiild  note  that  the 
U.S.  Postal  Service  does  not  imiformly 
provide  a  dated  postmark.  Before 
relying  on  this  method,  an  appUcant 
should  check  with  its  local  post  office. 

An  applicant  is  encouraged  to  use 
certified  or  at  least  first  class  mail. 
Institutions  that  submit  institutional 
participation  applications  and  required 
docimients  after  the  closing  date  will 
not  be  considered  for  funding  under  the 
campus-based  programs  for  award  year 
1997-98. 

Applications  and  Required 
Documents  Delivered  by  Hand.  An 
institutional  participation  application 
and  required  documents  delivered  by 
hand  must  be  taken  to  the  U.S. 
Department  of  Education.  Office  of 
Postsecondary  Education,  Institutional 
Participation  Division,  Room  3522, 
Regional  Office  Building  3,  (GSA 
Buildingj,  7th  and  D  Streets.  S.W.. 
Washington,  D.C.  We  will  accept  hand- 
delivered  appUcations  between  8:00 
a.m.  and  4:30  p.m.  (Eastern  time)  daily, 
except  Saturdays,  Sundays,  and  Federal 
hohdays.  An  institutional  participation 
application  for  the  1997-98  award  year 
that  is  deUvered  by  hand  will  not  be 
accepted  after  4:30  p.m.  on  the  closing 
date. 

SUPPLEMEKfARY  INFORMATION:  Under  the 
three  campus-based  programs,  the 
Secretary  allocates  funds  to  eligible 
institutions  of  higher  education.  The 
Secretary  will  not  allocate  funds  under 
the  campus-based  programs  for  award 
year  1997-98  to  any  currently  ineligible 
institution  unless  the  institution  files  its 
"Application  for  Institutional 
Participation"  and  other  required 
documents  by  the  closing  date.  If  the 
institutirai  submits  its  application  for 
approval  to  participate  or  other  required 
documents  after  the  closing  date,  the 
Secretary  will  use  this  application  in 
determining  the  institution's  eligibility 
to  participate  in  the  campus-based 
programs  beginning  with  the  1998-99 
awud  year. 

For  purposes  of  this  luitice.  ineligible 
institutions  only  include: 

(1)  An  institution  that  has  not  been 
designated  as  an  eligible  institution  by 
the  Secretary  but  has  previously  filed  a 
FISAP;  or 


(2)  An  additional  location  of  an 
eligible  institution  that  is  cvurently  not 
induded  in  the  Department's  eligibility 
certification  for  that  eligible  institution 
but  has  been  included  in  the 
institution's  1997-«8  FISAP. 

The  Secretary  wishes  to  advise 
institutions  that  the  institutional 
eligibility  fcnm.  "Application  for 
Approval  to  Partidpate,"  should  not  be 
confused  with  the  FISAP  form  that 
institutions  were  required  to  submit 
electronically  as  of  October  1, 1996,  in 
order  to  be  considered  for  funds  imder 
the  campus-based  programs  for  the 
1997-98  award  year. 

.^plicable  Regulations 

The  following  regulations  apply  to  the 
campus-based  programs: 

(1 )  Student  Assistance  General 
Provisions,  34  CFR  Part  668. 

(2)  Federal  Perkins  Loan  Program.  34 
CFR  Part  674. 

(3)  Federal  Work-Study  Program.  34 
CFR  Part  675. 

(4)  Federal  Supplemental  Educatioiud 
Opportunity  Grant  Program.  34  CFR  Part 
676. 

(5)  histitutional  Eligibility  Under  the 
Higher  Education  Act  of  1965.  as 
amended,  34  CFR  Part  600. 

(6)  New  Restrictions  on  Lobbying.  34 
CFR  Part  82. 

(7)  Govenunentwide  Debarment  and 
Suspension  (Nonprocurement)  and 
Govenunentwide  Requirements  for 
Drug-Free  Workplace  (Grants),  34  CFR 
Part  85. 

(8)  Drug-Free  Schools  and  Campuses, 
34  CFR  Part  86. 

FOR  FURTHER  INFORMATKJN  CONTACT:  For 
information  concerning  designation  of 
eligibility,  contact:  Liz  r^everson  or  John 
Frohhcher,  Accreditation  and  Eligibility 
Determination  Division,  Initial 
Partidpation  Branch.  U.S.  Department 
of  Education.  Room  3522,  Regional 
Office  Building  3,  600  Independence 
Avenue.  S.W..  Washington,  D.C.  20202- 
5343.  Telephone:  (202)  708-4906. 

For  technical  assistance  concerning 
the  FTSAP  or  other  operational 
procediu«s  of  the  campus-based 
pro^tuns.  contact:  Sandra  K.  Donelson, 
Institutional  Finandal  Management 
Division.  U.S.  Department  of  Education, 
P.O.  Box  23781,  Washington,  D.C. 
20026-0781.  Telephone:  (202)  708- 
9751.  Individuals  who  use  a 
telecommunications  device  for  the  deaf 
(TDD)  may  call  the  Federal  Information 
Relay  Service  (FIRS)  at  1-800-877-8339 
between  8  a.m.  and  8  p.m..  Eastern  time, 
Monday  through  Friday. 

(Catalog  of  Federal  Domestic  Assistance 
Nimibora:  84.007  Federal  Supplemental 
Educational  Opportunity  Grtmt  Program; 
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84.033  Federal  Work-Study  Program;  84.038 
Federal  Periuns  Loan  Ptof^am) 
(Authority:  20  U.S.C  1087aa  et  seq.;  42 
U.S.C  2751  et  seq.;  and  20  U.S.C  1070b  et 
seq.) 

Dated:  December  9. 1996. 
David  A.  LoaganackBr, 
Assistant  Seaetaiyfor  Postsecondary 
Education. 
[Fti  Doc  96-31664  Hied  12-12-96;  8:45  am] 
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DEPARTMENT  OF  EDUCATION 
(CFDA  No.:  S4JQ2A] 

The  National  Am— ■ment  of 
Educational  Progrwe  (NAEP) 
Radaaign  Program;  Notice  bivWng 
AppUcabona  for  New  Awarda  for  Placal 
Year  (FY)  1997 

Purpose  of  Program:  NAEP  provides 
informatian  on  the  educational 
achievement  of  school  childien.  For  FY 
1997,  the  Secretary  encoiirages 
applicants  to  propose  ideas  for  its 
redesign  that  fociis  on  innovative 
methods  for  conducting  the  state  and 
national  compcments  of  NAEP  for  the 
year  2000  and  beyond. 

Eligible  Applicants:  Public,  private, 
fop-profit,  and  non-profit  institutions, 
agencies,  and  other  qualified 
organizations  or  consortia  of  such 
institutions,  agencies,  and 
organizations. 

Deadline  for  Transmittal  of 
Applications:  February  6, 1997. 

Applications  Available:  December  20, 
1996. 

Available  Funds:  Up  to  $750,000  can 
be  made  available  in  fiscal  year  1997  for 
these  projects. 

Esthnated  Range  of  Awards:  $50,000 
to  $150,000. 

Estimated  Average  Size  of  Awards: 
$125,000. 

Estimated  Number  of  Awards:  6. 

NotK  The  Department  is  not  bound  by  aay 
estimates  in  this  notice. 

Project  Period:  3  months. 

Applicable  Regulations:  (a)  Hie 
Education  Department  General 
Administrative  Regulations  (EDGAR)  34 
CFR  Parts  74,  75,  77.  80.  81,  82,  85,  88; 
(b)  The  regulations  in  34  CFR  Part  700 
(Standards  for  the  Conduct  and 
Evaluation  of  Activities  Carried  out  by 
the  Office  of  Educational  Research  and 
Improvement  (OERI) — Evaluation  of 
Applications  for  Grants  and  Cooperative 
Agreements  and  Proposals  for 
Contracts):  and  (c)  The  regulations  in  34 
CFR  Part  98  (Students  Ri^ts  in 
Research,  Experimental  Activities,  and 
Testing). 

8UPPLEMB«TARY  MFORMATKM:  The 
National  Assessment  of  Educational 
Progress  is  authorized  by  Section  411  of 
the  National  Education  Statistics  Act  of 
1994.  Title  IV  of  the  hnproving 


America's  Schools  Act  (20  U.S.C  9010). 
Section  412  (20  U.S.C  sections  9011) 
provides  for  the  establishment  of  the 
National  Aasesament  Governing  Board 
(NAGB).  The  law  requires  NAQB. 
among  other  responsibilities,  to 
fcHnmiilate  the  policy  guidelines  fior 
NAEP  and  select  the  assessment, 
methodology  used.  Copies  of  these 
guidelines  are  available  firom  the 
Department 

NAGB  policy  guidelines  require  a 
redesign  of  the  NAEP  for  the  year  2000. 
This  grant  announcement  is  soliciting 
applications  for  the  development  of 
innovative  ideas  to  imprtjve  the  NAEP 
design  in  any  or  all  of  the  seven  areas 
listed  under  the  priorities  section  of  this 
notice.  

Priorities:  Under  34  CFR  75.105(c)(1) 
and  20  U.S.C  sections  9010-9011.  Uie 
Secretary  is  particularly  interested  in 
applications  that  meet  one  or  more  of 
the  seven  invitational  priorities  listed  in 
this  notice.  However,  under  34  CFR 
75.105(c)(1),  an  application  that  meets 
one  at  more  of  these  invitational 
priorities  does  not  receive  competitive 
or  absolute  preference  ovOT  other 
applications. 

invitational  Primities.  The  Secretary 
encourages  projects  that  will  contribute 
to  the  redesign  of  NAEP  by  proposing 
new  strategies  for  conducting  the  state 
and  national  components  of  NAEP  for 
the  year  2000  and  beyond.  Tlie 
Secretary  is  partictilarly  interested  in 
projects  that  focus  on  innovative 
metJiods  in  one  or  more  of  the  following 
priority  areas: 

Invitational  Primity  1 — Sampling 
schemes  that  minimize  school  sample 
size  and  maximize  efficiency. 

Invitational  Priority  2 — Data 
collection  procedures  that  minimiaw 
burden  on  students,  teachers,  and 
schools  while  maximizing  the 
informatian  available  to  the  public  on 
the  performance  and  related  contextual 
data  of  school  children. 

Invitational  Priority  3 — Scoring- 
procedures  for  open-ended  and 
constructed  response  items  that  are  cost- 
effective,  utilizing  the  latest 

technologies  while  nnaintn<ning  high 

scorer  reliability. 

Invitational  Priority  4 — Psychometric 
procedures  that  maximize  test  reliability 
while  minimizing  analytic  complexity 
and  processing  time. 


Invitational  Priority  5-^leporting 
techniques  that  infcnrn  educators, 
parents  and  leaders  to  take  actions  to 
improve  their  schools  using  creative 
analytic  procedures. 

Invitational  Priority  6-^)evelopment 
of  methods  to  improve  the  collection  of 
contextual  information  (such  as 
socioeconomic  statxis  and  home  and 
community  educational  emphasis)  to 
explain  the  reetilts  of  educational 
attainment  for  nations,  regions,  and 
jurisdictions. 

Invitational  Priority  7— Develc^ment 
of  iimovative  means  to  measure 
cognitive  skills  related  to  subject  matter. 

Selection  Criteria:  The  Secretary 
selects  fitjm  the  criteria  in  34  CFR 
700.30(e)  to  evaluate  applications  for 
new  grants  under  this  competition. 
Under  34  CFR  700.30(a),  the  Secretary 
will  announce  in  the  application 
package  the  evaluation  criteria  selected 
for  this  competition  and  the  maximum 
weight  assigned  to  each  criterion. 

For  Applications  or  Information 
Contact:  Steven  Gorman,  U.S. 
Department  of  Education,  555  New 
Jersey  Avenue,  NW.,  Room  404G. 
Washington.  D.C.  20208-5653. 
Telephone;, (202)  219-1761,  Internet: 
(sgormanOinet.ed.gov).  Individuals  who 
iise  a  tele9ommunications  device  for  the 
deaf  (TDD)  may  call  the  Federal 
Information  Relay  Service  (FIRS)  at  1- 
800-877-8339  between  8  a.m.  and  8 
pjn..  Eastern  time,  Monday  through 
Friday. 

Information  about  the  Department's 
funding  opportunities,  including  copies 
of  application  notices  for  discretionary 
grant  competitions,  can  be  viewed  on 
die  Department's  electronic  bulletin 
board  (ED  Board),  telephone  (202)  260- 
9950;  on  the  Internet  Gopher  Server  (at 
gopher://gC8.ed.gov);  or  on  the  World 
Wide  Web  (at  http://gcs.ed.gov). 
However,  the  official  application  notice 
for  a  discretionary  grant  competition  is 
the  notice  published  in  the  Federal 
Register. 

.    PMgram  Anthority:  20  U.S.C  9010-9011. 

Dated:  Decnnber  3, 1996. 
Charles  E.  Ha^m. 

Acting  Assistant  Secxptary  for  Educational 
Reseorc/i  and  Improvement. 
(FR  Doc.  96-31665  Filed  12-12-96;  8:45  am] 
MLLMQ  COOK 
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DEPARTMENT  OF  EDUCATION 

Educational  Research  and 
Development  Centers  Program 

agency:  Department  of  Education. 
ACTION:  Notice  of  proposed  priority  fw 
FY  1997. 

SUMMARY:  The  Secretary  proposes  a 
priority  under  the  Educational  Research 
and  Development  Centers  Program.  The 
Secretary  takes  this  action  to  support 
research  on  early  reading.  The  priority 
is  intended  to  produce  research  findings 
that  will  affect  changes  in  early  reading 
instruction  and  related  practices. 
DATES:  Comments  must  be  received  on 
or  before  January  27,  1997. 

ADDRESSES:  All  comments  concerning 
this  proposed  priority  should  be 
addressed  to  Anne  P.  Sweet,  U.S. 
Department  of  Education.  555  New 
Jersey  Avenue,  NW.,  room  513A. 
Washington.  DC  20208-5573. 
Comments  can  be  faxed  to  Dr.  Sweet  at 
(202)  219-2135  or  e-mailed  through  the 

internet  to  (anne sweetOed.gov). 

FOR  FURTHER  INFORMATION  CONTACT: 
Anne  P.  Sweet,  telephone:  (202)  219- 
2079.  Individuals  who  use  a 
teleconunimications  device  for  the  deaf 
(TDD)  may  call  the  Federal  Information 
Relay  Service  (FIRS)  at  1-800-877-8339 
between  8  a.m.  and  8  p.m.,  Eastern  time, 
Monday  through  Friday. 
SUPPLEMENTARY  INFORMAT>0N:  The  Office 
of  Educational  Research  and 
Improvement,  authorized  imder  Title  IX 
of  Public  Law  103-227,  (20  U.S.C 
section  6001  et  seq.)  supports 
educational  research  and  development 
activities.  The  National  Institute  on 
Student  Achievement,  Curriculimi.  and 
Assessment  and  The  National  Institute 
on  Early  Childhood  Development  and 
Education  are  two  of  five  research, 
institutes  that  carry  out  coordinated  and 
comprehensive  programs  of  research, 
development,  evaluation,  and 
dissemination  activities  designed  to 
provide  research-based  leadership  for 
the  improvement  of  education. 

As  National  Institutes,  The  National 
Institute  on  Student  Achievement, 
Curriculum,  and  Assessment  and  The 
National  Institute  on  Early  Childhood 
Development  and  Education  support  a 
range  of  research,  development,  and 
dissemination  activities.  They  support 
long-term  activities  focused  on  core 
issues  in  education  carried  out  by 
national  research  and  development 
centers,  as  well  as  field-initiated  studies 
carried  out  by  individual  investigators. 
The  [Hroposed  priority  for  research  on 
improving  children's  early  reading  is  for 
a  research  and  development  center  to  be 


supported  jointly  by  the  Student 
Adiievement  and  the  Early  Childhood 
Institutes. 

The  Secretary  believes  that  improving 
reading  achievement  in  this  country  and 
increasing  the  capacity  of  the  nation's 
education  system  to  provide  all 
members  of  society  with  equal 
opportunities  to  attain  a  high  level  of 
literacy  depend  on  knowledge  generated 
by  an  enduring  program  of  education 
research  and  development.  Knowledge 
gained  from  education  research  and 
development  can  help  guide  the 
national  investment  in  education  and 
support  local  and  State  reform  efforts. 
Because  they  carry  out  sustained,  long- 
term  research  and  development.  Centers 
are  a  primary  mechanism  for  piirsuing 
new  knowledge  about  education.  Center 
awards  are  made  to  institutions  of 
higher  education,  institutions  of  higher 
education  in  consort  vrith  public 
agencies  or  non-profit  organizations, 
and  interstate  agencies  established  by 
compact  that  operate  subsidiary  bodies 
to  conduct  postsecondary  education 
research  and  development. 

The  Secretary  invites  comments  on 
the  priority  described  in  this  notice. 
Prior  to  this  annoimcement  and  in 
conjimction  with  planning  for 
Educational  Research  and  Development 
Center  competitions  in  fiscal  year  1996. 
OERI  engaged  in  a  series  of  meetings, 
regional  hearings,  and  Federal  Register 
notices  that  solicited  advice  from 
parents,  teachers,  administrators, 
policy-makers,  business  people, 
researchers,  and  others  to  identify  the 
most  needed  research  and  development 
activities.  Following  these  activities  and 
subsequent  research  priorities  planning 
meetings  in  which  OERI  engaged,  OERI 
prepared  this  notice  of  proposed 
priority.  The  proposed  priority  will  be 
reviewed  by  OERI's  Nat^nal  Research 
Policy  and  Priorities  Board,  whose 
mandate  includes  the  development  of  a 
Research  Priorities  Plan.  The  final 
research  and  development  center 
priority  will  be  published  following  the 
Board's  review  and  the  public  comment 
period. 

Proposed  Priority:' Research  to  Improve 
Children 's  Early  Reading 

Under  34  CFR  75.105(c)(3)  the  ■ 

Secretary  will  give  an  absolute 
preference  to  applications  that  meet  the 
following  priority.  The  Secretary 
intends  to  fund  only  one  application 
that  meets  the  priority  listed  below. 
Funding  this  priority  will  depend  on  the 
availability  of  funds,  the  natiire  of  the 
final  priority,  and  the  quality  of 
applications  received.  The  Secretary 
'  proposes  to  support  a  national  research 
and  development  center  on  research  to 


improve  children's  early  reading.  This 
center  must — 

(a)  Conduct  a  coherent,  siistained 
program  of  research  and  development  in 
early  reading,  using  a  well- 
conceptualized  and  theoretically  sound 
framework; 

(b)  Contribute  to  the  development  and 
advancement  of  theory  and  practice  in 
early  reading; 

(c)  Conduct  scientifically  rigorous 
studies  capable  of  generating  findings 
that  contribute  substantially  to 
understanding  in  the  field; 

(d)  Conduct  work  of  sufficient  size, 
scope,  and  duration  to  produce 
definitive  guidance  for  instructional 
improvement; 

(e)  Address  issues  of  both  equity  and 
excellence  in  early  reading  education 
for  all  children; 

(f)  Conduct  the  following  research  and 
development  activities — (1)  Research  on 
earfy  reading  acquisition: 

(2)  Multidisciplinary  research, 
including  as  appropriate  neurosdence, 
cognitive  and  developmental 
psychology,  and  the  relevant  social 
sciences,  on  the  relations  among  the 
development  of  oral  language,  reading, 
and  writing  fluency  for  all  children, 
including  those  who  are  fit>m 
linguistically  and  ciilturally  diverse 
populations; 

(3)  Research  that  applies  a  variety  of 
theoretical  perspectives  and 
methodologies  to  describe  and  to  assess 
the  efficacy  of  current  practices  in  early 
reading  instruction  and  to  provide  a 
knowledge  base  to  make  early  reading 
instruction  more  effective; 

(4)  Research  on  theory-based 
diagnostic  and  assessment  tools  for 
early  reading; 

(5)  Research  on  social,  motivational, 
and  afiiective  factors  that  play  a  part  in 
early  reading  acquisition;  and 

(6)  Research  on  the  relationships 
among  early  reading,  writing,  and 
content  knowledge  acquisition;  and 

(g)  Document,  report,  and  disseminate 
information  about  its  research  findings 
and  other  accomplishments  in  ways  that 
will  facilitate  effective  use  of  that 
information  for  teachers  and  other  early 
childhood  professionals,  families,  and 
community  members,  as  appropriate. 

Poet-Award  Requirements 

The  Secretary  established  the 
following  post-award  requirements 
consistent  with  the  Educational 
Research,  Development,  Dissemination 
and  Improvonent  Act  of  1994.  A  grantee 
receiving  a  center  award  must — 

(a)  Provide  OERI  with  information 
about  center  proiects  and  products  and 
other  appropriate  research  information 
so  that  OERI  can  monitor  center 
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progress  and  maintain  its  inventory  of 
nmded  research  projects.  This 
information  must  be  provided  through 
media  that  include  an  electronic 
netwoii^; 

(b)  Conduct  and  evaluate  research 
projects  in  conformity  with  the  highest 
professional  standards  of  research 
practice; 

(c)  Reserve  five  percent  of  each  budget 
period's  funds  to  support  activities  that 
fall  within  the  center's  priority  area,  are 
designed  and  mutually  agreed  to  by  the 
center  and  OERI,  and  enhance  OERI's 
ability  to  carry  out  its  mission.  Such 
activities  may  include  developing 
research  agendas,  conducting  research 
projects  collaborating  with  other 
fsderally-supported  entities,  and 


engaging  in  research  agenda  setting  and 
dissemination  activities;  and 

(d)  At  the  end  of  the  award  period, 
synthesize  the  findings  and  advances  in 
Imowledge  that  resulted  fiom  the 
Center's  program  of  work  and  describe 
the  potential  impact  on  the 
improvement  of  American  education, 
including  any  observable  impact  to  date. 

Note:  This  notice  of  proposed  priority  does 
not  solicit  applications.  A  notice  inviting 
applications  under  this  competition  will  be 
published  in  the  Fedaral  Registar  concurrent 
with  or  following  publication  of  the  notice  of 
final  priority. 

Invitation  to  Comment 

Interested  persons  are  invited  to 
submit  comments  and  recommendations 
regarding  this  proposed  priority. 


Comments  will  be  available  for  public 
inspection,  during  and  after  the 
comment  period,  in  Room  513A,  555 
New  Jetsey  Avenue,  N.W.,  Washington, 
D.C.,  between  the  hours  of  8:00  ajn.  and 
4KK)  p.m.,  Monday  through  Thursday  of 
each  week  except  Federal  holidays. 

Program  Aodiority:  P.L  103-227,  Title  DC 
(20  U.S.C.  6031) 

(Catalog  of  Federal  Domestic  Assistance 
Number  (84.305R)  Educational  Research  and 
Development  Centers  Program) 

Dated:  December  10, 1996. 
Sharon  P.  RabinMm, 

Assistant  Secretary  fm- Educational  I^teaicb 
and  Imfoxnfmnent. 

[FR  Doc.  96-31666  Filed  12-12-96;  8:45  am] 
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[OPPTS-00200;  FRL-«670-Sl 

1996  Master  Testing  Ust;  Notice  Of 
Av^labillty 

AGENCY:  Environmental  Protection 

Agency  (EPA). 

action;  Notice. 

SUMMARY:  This  Notice  announces  the 
availability  of  and  solicits  comments  on 
EPA's  1996  Master  Testing  List  (MTL). 
The  MTL  is  an  important  component  of 
the  Toxic  Substances  Control  Act 
(TSCA)  Chemicals  Program  in  the  Office 
of  Pollution  Prevention  and  Toxics  in   ' 
EPA's  Office  of  Prevention.  Pesticides 
and  Toxic  Substances.  EPA's  TSCA 
Chemicals  Program  is  responsible  for 
assessing  and  managing  himian  health 
and  environmental  risks  that  may  be 
posed  by  exposure  to  new  and  existing 
chemicals.  EPA  has  been  using  the  MTL 
since  1990  to  establish  the  Agency's 
Chemical  Testing  Program  agenda  imder 
TSCA. 

FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  paper  copies  of  the  1996 
Master  Testing  List  (MTL)  should  be 
addressed  to:  Susan  B.  Hazen.  Director, 
Environmental  Assistance  Division 
(7408),  Office  of  Pollution  Prevention 
and  Toxics,  Environmental  Protection 
Agency,  401  M  St..  SW.,  Washington, 
DC  20460.  Telephone:  (202)  554-1404, 
TDD:  (202)  554-0557,  e-mail:  TSCA- 
HotlineOepamail.epa.gov. 
ADDRESSES:  Written  comments 
regarding  the  1996  Master  Testing  List 
should  be  sent  in  triplicate  and 
identified  by  the  docket  number 
OPPTS-00200  to:  TSCA  Public  Docket 
(7407),  Office  of  Pollution  Prevention 
and  Toxics,  Environmental  Protection 
Agency,  401  M  St.  SW.,  Washington, 
DC  20460. 

Comments  may  also  be  submitted 
electronically  by  sending  electronic 
mail  (e-mail)  to: 

opptncicOepamail.epa.gov.  Electronic 
conmients  must  be  submitted  as  an 
ASCn  file  avoiding  the  use  of  special 
characters  and  any  form  of  encryption. 
Comments  will  also  be  accepted  on 
disks  in  WordPerfect  5.1  file  format  or 
ASCn  file  format.  All  comments  in 
electronic  form  must  be  identified  by 
the  docket  number  OPPTS-00200.  No 
TSCA  Confidential  Business 
Information  (CBI)  should  be  submitted 
through  e-mail.  Electronic  comments  on 
this  docimient  may  be  filed  online  at 
many  Federal  Depository  Libraries. 
Additiotial  informatioa  on  electronic 
submissions  can  be  found  in  the 


SUPPLEMENTARY  INFORMATION 
unit  of  this  docimient. 
SUPPI^MENTARY  INFORMATION:' 

Electronic  Availability:  EPA  is  also  in 
the  process  of  placing  the  1996  MTL  on 
the  Chemical  Testing  and  Information 
Branch/OPPT  "Home  Page"  on  the 
Agency's  World  Wide  Web/Intemet  site. 
Persons  wishing  to  access  the  1996  MTL 
as  well  as  other  information  related  to 
EPA's  Chemical  Testing  Program  via 
EPA's  World  Wide  Web/Intemet  site 
shoidd  use  the  following  Uniform 
Resource  Locator  (URL):  http7/     s- 
www.epa.gov/opptintr/main/ 
ctibhome.htm.  The  1996  MTL  is  also 
being  made  available  to  the  public  via 
EPA's  gopher  server  (gopher^/ 
gopher.epa.gov).  '   ' 

Under  section  4  of  the  Toxic 
Substances  Control  Act  (TSCA),  EPA 
has  the  authority  to  require  chemical 
manufacturers  (includhig  importers) 
arid  processors  to  test  chemicals. 
Specifically.  EPA  has  the  authority  to 
promulgate  TSCA  section  4  Test  Rules 
after  finding  that:  (1)  A  chemical 
substance  may  present  an  unreasonable 
risk  of  injury  to  human  health  or  the 
environment,  or  the  chemical  is 
produced  in  substantial  quantities 
which  could  result  in  significant  or 
substantial  hiunan  or  environmental 
exposure,  and  (2)  available  data  to 
evaliiate  the  chemical  substance  are 
inadequate,  and  (3)  testing  is  needed  to 
develop  the  necessary  data.  EPA's  TSCA 
Chemical  Testing  Program  also  works 
closely  with  members  of  the  chemical 
industry  to  develop  needed  test  data  by 
way  of  TSCA  section  4  Enforceable 
Consent  Agreements  (ECAs)  and 
Voluntary  Testing  Agreements  (VTAs). 
A  number  of  these  ECAs  and  VTAs  have 
been  accompanied  by  voluntary  product 
stewardship  program  agreements 
between  EPA  and  the  producer(8)/ 
importer(s)  of  a  given  chemical  or  group 
of  chemicals.  In  these  voluntary 
agreements,  which  can  be  captured  in 
some  cases  via  a  formal  "Memorandum 
of  Understanding"  (MOU).  companies 
commit  to  undertake  a  variety  of 
product  stewardship  activities  and  agree 
to  provide  to  EPA  periodic  progress 
reports  describing  their  ongoing  efforts 
and  improvements  in  handling  the 
chemical(s)  in  question. 

This  notice  announces  the  availability 
of  EPA's  1996  Master  Testing  List 
(MTL).  The  major  purposes  of  the  MTL 
are  to: 

(1)  Identify  the  chemical  testing  needs 
of  the  Federal  Government  (Including 
EPA)  and  international  programs  at 
interest  to  the  United  States. 

(2)  Focus  limited  EPA  resources  on 
the  highest  priority  chemical  testing 
needs. 


(3)  Publicize  EPA's  testing  priorities 
for  industrial  chemicals. 

(4)  Obtain  broad  public  comment  on 
EPA's  TSCA  Chemical  Testing  Program 
and  its  priorities. 

(5)  Encourage  initiatives  by  industry 
to  provide  EPA  with  the  priority  data 
needs  identified  on  the  MTL. 

Since  1992,  EPA  has  added  more  than 
300  specific  chemicals  and  4  new 
categories  to  the  MTL  and  has  removed 
over  100  chemicals  from  the  MTL.  It  is 
important  to  note  that  most  of  the 
chemicals  removed  from  the  MTL  were 
removed  because  testing  was  completed 
for  those  chemicals.  The  MTL  now 
contains  over  500  specific  chemicals 
and  13  categories  and  presents  EPA's 
■  Chemical  Testing  Program's  priorities 
for  1996-1998. 

EPA  believes  that  many  chemical 
companies  with  product  stewardship 
programs  will  recognize  the  importance 
of  promptly  filling  the  data  needs  cited 
on  the  MTL.  The  identification  of  the 
data  needs  on  the  MTL  provides  an 
opport\mity  for  responsible  companies 
to  initiate  volimtary  activities  to 
develop  the  needed  data  for  their  own 
MTL-Usted  chemicals.  In  those 
instances  in  which  companies  decline 
this  opportunity,  EPA  is  put  in  the 
position  of  having  to  initiate  formal 
regulatory  actions  such  as  promulgating 
TSCA  section  4  Test  Rules. 

EPA  invites  written  comments  from 
any  person  interested  in  the 
development  of  the  MTL.  In  particular, 
EPA  is  interested  in  comments  on  the 
approach  the  Agency  takes  to  identify 
priority  testing  needs.  EPA  is  also 
interested  in  comments  on  the 
categories  of  chemicals  described  in  the 
MTL.  Comments  in  this  regard  may 
affect  how  these  categories  are 
ultimately  ranked  and  may  influence 
how  EPA  proceeds  in  obtaining  needed 
toxicity  and/or  exposure  data  on  the 
chemicals  within  those  categories.  EPA 
is  also  interested  in  identifying  other 
categories  of  chemicals  that  may  deserve 
further  evaluation. 

A  record  has  been  established  for  this 
notice  under  docket  number  "OPPTS- 
00200"  (including  comments  submitted 
electronically  as  described  below).  A 
public  version  of  this  record,  including 
printed,  paper  versions  of  electronic 
comments,  which  does  not  include  any 
information  claimed  as  CBI,  is  available 
for  inspection  from  noon  to  4  p.m., 
Monday  through  Friday,  excluding  legal 
holidays.  The  public  record  is  located  in 
the  TSCA  Nonconfidential  Information 
Center,  Rm.  NE-B607,  401  M  St..  SW., 
Washington.  DC  20460. 

Electronic  comments  can  be  sent 
directly  to  EPA  at: 

opptncicOepainail.epa.gov 
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Electronic  comments  must  be 
submitted  as  an  ASCII  file  avoiding  the 
use  of  special  characters  and  any  form 
of  encryption. 

The  omdid  record  for  this  notice,  as 
well  as  the  public  version,  as  described 
above  will  be  kept  in  paper  form. 
Accordingly,  EPA  will  transfer  all 
comments  received  electronically  into 
printed,  paper  form  as  they  are  received 
and  vnH  place  the  paper  copies  in  the 
official  record  which  will  also  include 
all  commoits  submitted  directly  in 
writing.  The  official  record  is  the  paper 
record  maintained  at  the  address  in 
"ADDRESSES"  at  the  beginning  of  this 
dociunent. 

Dated:  Deoember  9, 1996. 

ChariM  M.  Auar. 

Director.  Chemicxil  Control  Division,  Office 
of  Pollution  Prevention  and  Toxics. 

[FR  Doc.  96-31711  Filed  12-12-96;  8:45  am] 
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REMNDERS 

The  Hems  in  ««»  1st  ware 
•dnorialy  oompisd  »  an  aid 

to  Fedsral  RegiBtar  usert. 
InckiBion  or  mduaion  trom 
It*  M  has  no  legal 


RULES  QOfflQ  MTO 
EFFECT  TODAY 

AGRICULTURE 
DEPARTMENT 
Animal  end  Ptant  Health 


Ptant-relatad  quatanline; 
domestic: 

Fire  ant.  imported;  put)ll8hed 
12-13-96 

AGRICULTURE 
DEPARTMENT 
Food  Safety  and  Inspection 
Service 

Meat  and  poultry  inspection: 
Vdunlary  inspection  fee 

increases;  laboratory 

servloes  lee  reduction; 

pdbHahed  12-13-96 
COMMERCE  DEPARTMENT 
Export  AdmMali  alien 
Bureau 

Export  administration 
regulations: 
Key  escrow  encryption 

equipment  arvl  software; 

Icensmg:  published  12-13- 

96 

CONSUMER  PRODUCT 
SAFETY  COMMISSION 

ConMct  of  interests;  published 

12-13-96 
DEFENSE  DEPARTMENT 

Acquisition  regulations: 
IndMdual  compensation; 
pubfished  12-13-96 

ENVIRONMENTAL 
PROTECTION  AGENCY 
Airquafty  Impiemenlation 

plans;  apprevaJ  and 

promulgation;  various 

States: 

Cdifomia;  published  11-13- 
96 

HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
Health  Resourcee  and 
Servlcee  Adminletration 
Grants  and  cooperative 
agreements;  availabOity,  eto.: 
Health  professions 
personnel  teaching 
facilities  construction: 
pubished  12-13-96 

TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
AdmlnlatraMon 

Airworthiness  dkectives: 


Rayttwon;  pubished  10-29- 
96 
TREASURY  DEPARTMENT 
bilamal  Ravemia  Sarvica 
Estate  taxes: 
Actuarial  tables  exceptions 
Correction;  published  3-1- 
96 

COMMENTS  DUE  NEXT 
WEEK 

AGRKULTURE 
DEPARTMENT 
Agricultural  MartcaOng 


Dairy  products;  gradtog. 
Inspiaction.  and  standards: 
Fee  increases;  commente 
due  by  12-16-96; 
pubished  11-14-96 
Mft  marketing  ordera: 
Iowa;  oommems  due  by  12- 
19-96;  published  12-12-96 

COMMERCE  DEPARTMENT 
National  Oceanic  and 
Atmoapharfe  Admlntatiatlon 

Fishery  conservation  and 
martagement 
Atlanlic  highly  migratory 
apeder.  corrwnents  due 
by  12-20^;  pubished 
ll-d-96 
Cartibean.  Gulf,  and  South 
AHandc  fisheries- 
Red  snapper,  etc; 
comments  due  tty  12- 
16^6;  pubished  11-20- 
96 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  poHUion  control;  new 
motor  vehicles  and  engines: 
Light-duty  vehicles  and 
trucits- 

Durabiity  testing 
procedures  and 
allowable  maintonance; 
1994  and  later  model 
years;  comments  due 
by  12-16-96;  pubished 
11-15-96 
Air  prograim: 
Fuels  and  fuel  addMves- 
Mirxx  revisior«;  comments 
due  by  12-18-96; 
pubished  11-18-96 
Air  quality  implementation 
plans;  VAVapproval  and 
promulgation;  various 
States;  air  quality  planning 
purposes;  desigiiation  of 


Indana;  comments  due  by 
12-16-96;  pii)ished  11- 
15^6 
Drinldng  water 

Marirw  sanitation  device 
standards- 


Application  raquiremenis 

specMc  to  drinking 

water  intake  no 

dtodiarge  zones; 

commente  due  by  12- 

1646;  pubished  10-16- 

96 
Water  poiutton  oomroi: 
Great  Lakes  System;  water 
quaily  gUdanca- 
Selenium  criterton 

maximum  concentratton; 
«       commente  due  by  12- 

lfr«6;  pubished  11-14- 

96         .        ^ 

FEDERAL 

COMMUNICATIONS 

COMMISStON 

Common  carrier  seroces: 
Telecommuntoattons  Act  of 
1996;  implementatkxi- 
Infrastructure  sharing; 
commente  due  by  12- 
2046;  pubished  12-2- 
96 
Practtee  and  procedure: 
Teteconrvnunk^attons  Act  of 
1996;  contormance- 
Universel  servtoe; 
oommerte  due  by  12- 
1646;  pubished  12-2- 
96 
Radto  stattons;  tabto  of 
assignments: 

Iowa;  commente  due  by  12- 
1646;  pubished  11-646 
Kansas;  commente  due  by 
12-16-96;  pubished  11-6- 
-      96 
Otvo;  comntente  due  by  12- 
16-96;  pubished  11-646 

HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 

Food  and  Drug 
Administration 

Food  additives: 
Paper  arxj  papeftx>ard 
components- 
AcryHc  ackl.  sodium  salt 
copolymer  with 
poiyethyleneglycol  attyl 
eltwr,  commente  due  by 
12-18-96;  published  11- 
1846 
INTERIOR  DEPARTMENT 
Surface  Mktlng  Redamation 
artd  Enforcement  Office 
Permanent  program  and 
attandoned  mine  land 
reclamation  plan 
submisstons: 

Cokxado;  commente  due  by 
12-1946;  pubished  11- 
1946 
JUSTICE  DEPARTMENT 
Federal  Bureau  of 
Inveadgatlon 

Criminal  Assistance  for  Law 
Enforcement  Act  of  1994; 
hnplementalton: 


SignNtoant  upgrade  and 

maior  modMcatkxts; 
aedton  109  tanns 
ctarificaiion;  comrTtem 
request;  commente  due 
by  12-1946;  pubished 
-    11-1946 

JUSTICE  DEPARTMENT 

Parola  ConMMaaioit 


arv)  relaasing.  eto.: 
Transfer  treaty  cases; 

special  fransferee 
-Jwarings;  commente  due 

bf  12-1646:  pubished 

10-17-fl6 
NUCLEAR  REGULATORY 

Dettwrate  misconduct  by 
unloensed  persons; 
commente  due  by  12-1846; 
published  10-4-96 

SECURITIES  AND 
EXCHANGE  COMMISSION 

Securittes 
Offstwre  press  conferences, 
meetings  with  company 
representatives  conducted 
offshore  and  press  related 
materiate  released 
offshore;  corrvnente  due 
by  12-17-96;  pubished 
10-1846 

TRANSPORTATKM 

DEPARTMENT 

Federal  Aviation 
Administration 

Akworlhiness  directives: 
Air  Tractor,  Inc.;  commente 

due  by  12-20-96; 

pubished  10-18-96 
Airbus;  commente  due  by 

12-16-06;  published  11-6- 

96 
Fokker,  comments  due  t>y 

12-16-96;  pubished  11-6- 

96 
McDonnell  Douglas; 

commente  due  t>y  12-16- 

96;  published  11-5-96 
Piper,  commente  due  t>y  12- 

16-96;  published  10-10-96 
Raytheon;  commente  due  by 

12-2046;  published  10- 

1846 
Class  E  airspace;  commente 
due  by  12-16-96;  pubished 
11-20-96 
Restricted  areas;  commente 
due  by  12-17-96;  pubished 
11-5-96 

TRANSPORTATION 
DEPARTMENT 

Federal  Highway 
AdminlstratkNi 
Engineering  and  traffic 
operatkxis: 

Truck  size  and  weight- 
Nationai  Networic  for 
commercial  vehicles; 
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route  addHions  in  Horth 
Carolina;  comments  due 
by  12-20-96;  published 
10-21-96 
Motor  carrier  safety  starxlards: 

Parts  and  accessories 

necessary  tor  safe 
operation- 
Protection  against  shifting 
or  failing  cargo;  North 
American  standard 
development:  comments 
.      due  by  12-16^; 
published  10-17-96 
Motor  carrier  transportation: 
AgrlculturaJ  cooperative 
associations  wtwh 
conduct  compensated 
transportation  operations 
for  nonmembers;  notioa 
filing  requirements 
exerrpbon;  comments  due 
by  12-20-96;  published 
10-21-96 
Compensated  intercorporate 
hauling;  Federal  regulatory 
review;  comments  due  by 
12-20-96;  published  10- 
21-96 

TRANSPORTATION 

DEPARTMENT 

National  Highway  Traffic 

Sataty  Administration 

Motor  vehicle  safety 
standards: 

Power-operated  window, 
partition,  and  roof  pariel 
systems;  comments  due 
by  12-16-96;  published 
11-15-96 

TRANSPORTATION 
DEPARTMENT 
Surface  Transportation 
Board 

Tariffs  and  schedules: 
Tariff  filing  requirements; 
freight  forvrarders 
exemption  in 
noncontiguous  domestic 
trade  from  rate 
reasonableness; 
comments  due  by  12-20- 
96;  published  11-20-96 

TREASURY  DEPARTMENT  ^^^ 
Fiscal  Sarvloe 
Acceptarx»  of  borxls  secured 
t)y  Government  ot)ligations 
in  lieu  of  borxls  with 
sureties;  comments  due  by 
12-16-96;  published  11-15- 
96 
TREASURY  DEPARTMENT 
Internal  Rsvanus  Ssrvles 
IrKSoms  taxes: 
Retirement  plans  accepting 
rollover  contributions; 
relief  from  disqualification; 
comments  due  by  12-18- 
96;  published  9-19^ 


Public  Papers 
of  the 

Presidents 
of  the 
United  States 

Annual  volumes  containing  the  public 
messages  and  statements,  news 
conferences,  and  other  selected  papers 
released  by  the  White  House. 

Volumes  for  the  following  years  are 
available;  other  volumes  not  listed  are 
out  of  print. 

William  J.  Clinton 

1993 

(Book  I) $51.00 

1993 

(Book  U) .$51.00 

1994 

(Book  I) $56.00 

1994 

(Book  II) $52.00 

1995 

(Book  I) $60.00 


PubiitlMd  by  Ihc  Office  of  the  Ftderal  Rcgisltr.  National 
Archives  anid  Records  Adminialralion 

Mail  order  to: 

Superintendent  of  Documents     " 

P.O.  Box  371954,  Pittsburgh,  PA  15250-7954 


(Rev.  9-96) 
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Code  of  Federal  Regulations 
GPO  Access 

(Selected  Voliimes) 

Free,  easy,  online  access  to  selected  Code  (tf  Federal 
Regulations  (CFR)  volumes  is  now  available  via  GPO 
Access,  a  service  of  the  United  States  Government 
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DEPARTMENT  OF  TRANSPORTATION 

Fedaral  Aviaflon  Administration 

14CFRPart71 

(Airipaoe  Doekat  No.  96-A80-a71 

Removal  of  Class  E2  Airspaoa; 
wmston-Salam,  NC 

AQENCY:  Federal  Aviation 

Administration  (FAA),  DOT. 

ACTION:  Final  rule. 

summary:  This  amendment  removes 
Class  E2  airapace  at  Winston-Salem,  NC. 
Weather  observations  are  no  longer 
taken  &  the  Winston-Salem/Smith 
Reynolds  Airport  after  the  control  tower 
closes  each  day.  Therefore,  there  is  no 
longer  a  requirement  for  Class  E2 
air^>ace  for  the  airport. 
B7GCTIVE  DATE:  0901  UTC.  January  30, 
1997. 

FOR  FURTHER  INFORMATKM  CONTACT: 
Benny  L.  McGlamery,  Operations 
Brandi,  Air  TrafBc  Division,  Federal 
Aviation  Administration,  P.O.  Box 
20636,  Atlanta,  Georgia  30320; 
telephone  (404)  305-5570. 

8UPPI.EMENTARY  MFORMATION: 

History 

Weather  observations  are  no  longor 
taken  at  the  Winston-Salem/Smith 
Reynolds  Airport  after  the  control  tower 
closes  each  day.  Consequently,  the 
airport  no  longer  meets  the  criteria  for 
Class  E2  airspace,  llus  action  will 
eliminate  the  impac^Jthat  Class  E2 
airapace  has  placed  on  usere  of  the 
airspace  in  the  vicinity  of  die  airport. 
This  rule  will  become  effective  aa  the 
date  specified  in  the  DATES  section. 
Since  this  action  removes  the  Class  E2 
airapace,  which  eliminates  the  impact  of 
Class  E2  airapace  on  usere  of  the 
airapace  in  the  vicinity  of  the  Winston- 
Salem/Smith  Reynoldls  Airport,  notice 
and  public  procedtue  imder  5  U.S.C. 
553(b)  are  unnecessary. 


The  Rule 

This  amendment  to  Part  71  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  71)  removes  Class  E2  airapace  at 
Winston-Salem,  NC.  Weather 
observations  are  no  longer  taken  at  the 
Winston-Salem/Smith  Reynolds  Airport 
after  the  control  tower  closes  each  day. 
Therefore,  there  is  no  longer  a 
requirement  for  Class  E2  airapace  for  the 
airport. 

ilie  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
fretpient  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current  It,  therefore,  (1)  is  not  a 
"significant  regulatory  acticm"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  imder  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26, 1979);  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  mattw  that  will  only  afiiect  air 
traffic  procedures  and  air  navigation,  it 
is  certified  that  this  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act 

Lilt  of  Sol^ects  in  14  CFR  Part  71 

Airapace,  Incorporation  by  reference. 
Navigation  (air). 

Adoptioa  of  the  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
amends  14  CFR  Part  71  as  follows: 

PART71— {AMENDES] 

1.  The  authority  citation  for  14  CFR 
Part  71  continues  to  read  as  follows: 

Andiority:  49  U.S.C  106(g},  40103, 40113. 
40120:  EO  10854,  24  FR  9565,  3  CFR,  1959- 
1963  Comp.,  p.  389: 14  CFR  11.69. 


§71.1    [/ 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  Federal  Aviation 
Administration  Order  7400.9D,  Airapace 
Designations  and  Reporting  Points, 
dated  September  4. 1996.  and  efiiactive 
September  16. 1996.  is  amended  as 
follows: 

Paroffoph  6002    Qaas  E  ainpace  areas 
desiffmted  as  a  surface  area  for  an  airport 


ASO  SC  E2  WtnstOB-Salam.  NC  [RoMivedl 

•         •         •         •         • 

Issued  in  College  Park,  Georgia,  on 
December  2, 1996. 
Benny  L.  McdaaHiy, 
Acting  Manager,  Air  Traffic  Division. 
Southern  Region. 

IFR  Doc  96-31871  Filed  12-13-4J6;  8:45  am] 
■tUNQ  oooc  4»ie-1»-M 


14CFRPart71 

[Alr^Moe  DockM  Na  96-AQL-121 

Eslablist¥nant  Of  Class  E  Alrapses; 
Qattysburg,  80;  Osttysburg  Municipal 
Airport 

agency:  Federal  Aviation 

Administration  (FAA),  DOT. 

ACTION:  Final  rule. 

summary:  Tliis  action  establishes  Class 
E  airapace  at  Gettysburg,  SD.  A  Global 
Positioning  System  [CPS]  standard 
instrument  approach  procedure  (SLAP) 
to  Runway  31  has  been  developed  for 
Gettysburg  Mxmicipal  Airport. 
Controlled  airapace  extending  upward 
fiom  700  to  1.200  feet  above  ground 
level  (AGL)  is  needed  to  contain  aircraft 
executing  the  approach.  The  intended 
affect  of  this  action  is  to  provide 
segregation  of  aircraft  using  instrument 
approach  procedures  in  instrument 
conditions  from  other  aircraft  operating 
in  visual  weather  conditions. 
EFfecme  date:  0901  UTC  Mardi  27. 
1997. 

FOR  FURTHBI  WrOWIATION  CONTACT:  John 
A.  Claybom.  Air  Traffic  Division, 
Operations  Branch.  AGL-530,  Federal 
Aviation  Administration.  2300  East 
Devon  Avenue.  Des  Plaines.  Illinois 
60018.  telephone  (847)  294-7568. 

8UPPLBCNTARY  MFORMATION: 

History 

On  Thursday.  Septembw  12, 1996,  the 
FAA  proposed  to  amend  part  71  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  71)  to  establish  Class  E  aiispace  at 
Gettysburg.  SD  (61  FR  48097).  "nie 
proposal  was  to  add  controlled  airapace 
extending  upward  from  700  to  1,200  feet 
AGL  to  contain  Instrument  Flight  Rules 
(IFR)  operations  in  controlled  airapace 
during  portions  of  the  twminal 
operation  and  while  transiting  between 
the  enroute  and  terminal  environments. 

Interested  parties  were  invited  to 
participate  in  this  rulemaking 
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proceeding  by  submitting  written 
comments  on  the  proposal  to  the  FAA. 
No  comments  objecting  to  the  proposal 
were  received.  Class  E  airspace 
designations  for  areas  extending  upward 
bom  700  feet  or  more  above  the  surface 
of  the  earth  are  published  in  paragraph 
6005  of  FAA  Order  7400.9D  dated 
September  4, 1996,  and  effoctive 
September  16, 1996,  which  is 
incorporated  by  reference  in  14  CPR 
71.1.  The  Class  E  airspace  designation 
listed  in  this  dociunent  will  be 
pubUshed  subsequenUy  in  the  Order. 

The  Role 

This  ammdment  to  part  71  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  71)  establishes  Class  E  airspace  at 
Gettysburg,  SD  to  accommodate  aircraft 
executing  the  GPS  Runway  31  SAP  at 
Gettysburg  Municipal  Airport 
Controlled  airspace  extending  upward 
from  700  to  1,200  feet  AGL  is  needed  to 
contain  aircraft  executing  the  approach. 
The  area  will  be  depicted  on 
appropriate  aeronautical  charts  thereby 
enabling  pilots  to  circumnavigate  the 
area  or  otherwise  comply  with  IFR 
procedures. 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
cunent  Therefore,  this  regulation — (1) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  DOT 
Regulatory  Policies  and  Procedure  (44 
FR  11034;  February  26, 1979);  and  (3) 
does  not  vrarrant  preparation  of  a 
Regulatory  Evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  only  affect  air 
traffic  procedures  and  air  navigation,  it 
is  oertified  that  this  nile  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act. 

List  of  Sobiects  in  14  CFR  Part  71 

Airspace,  InccHporation  by  reference. 
Navigation  (air). 

Adoptkm  of  the  AnMndment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
amends  14  CFR  part  71  as  follows: 

PART  71— {AMENDED] 

1.  The  authority  citation  for  14  part  71 
continues  to  read  as  follows: 

AatfMrity:  49  U.S.C  106(g).  40103.  40113, 
40120:  E.O.  10854.  24  FR  9565.  3  CFR,  1959- 
1963  Cunp.,  p.  388: 14  CFR  11.69. 


171.1    [Amendadg 

2.  The  incorporation  by  reference  in' 
14  CFR  71 . 1  of  the  Federal  Aviation 
Administration  Order  7400.9D,  Airepace 
Designations  and  Reporting  Points, 
dated  September  4, 1996,  and  effective 
September  16, 1996,  is  amended  as 

follows: 

•  ■_,    -^j.  -   > 

Paragraph  6005  Class  E  atrapace  areas 
extending  upward  from  700  feet  or  more 
above  the  surface  of  the  earth.       ^ 

*  •         •         *         •  '  •>    .  •  A- 

AGL  SD  E5  Gettjnbuis.  SD  (New) 

Gettysburg  Municipal  Airport,  SO 
(Ut.  44'59'15'TJ,  loi^  99»57'12'T¥) 

Pierre  VORTAC 

(Ut  44'23'40"W,  long.  100»09'46'^ 

That  airspace  extending  upward  from  700 
feet  above  the  siuiace  within  a  6.4-mile 
radius  of  the  Gettysburg  Municipal  Airport 
and  within  4  miles  each  side  of  the  323 
bearittg  from  tlie  airport  extending  from  the 
QA-nme  radius  to  10  miles  southeast  and  that 
airspace  extending  upward  from  1,200  feet 
above  the  surfece  Ixmnded  on  the  west  by  V- 
71,  CHI  the  north  by  V-344,  on  the  east  by  V- 
561,  and  on  the  south  by  the  30.5  mile  arc 
of  the  Pieiro  VORTAC,  and  that  airspace  east 
of  the  Gettysburg  Municipal  Airport  bounded 
on  the  west  by  V-561,  on  the  north  by 
latitude  45*00'00^,  on  tlie  east  by  longitude 
99^01XrW,  and  thence  south  to  V-263,  and 
thence  southwest  to  the  30.5-mile  arc  of  tlie 
Pierre  VORTAC 

•  •         •         •         • 

lasuad  in  Des  Plaines,  Illinois  on  November 
26, 1996.  -        ,  .»- 

MauiMB  Woods. 
Manager,  Air  Traffic  Division. 
[FR  Doc.  96-31869  Filed  12-13-96;  8:45  am] 


OOMMOOITY  FUTURES  TRADINQ 
COMMISSION 

17  CFR  Part  4 

Intarpratation  Regarding  Uaa  of 
Electronic  Madia  by  Commodny  Pod 
Oparatorsand  CommodHy  Tftadkig 
AdviaorB 

AQENCY:  Commodity  Futures  Trading 

Ckmunission. 

ACTION:  Delay  of  effective  date  of  ^°',.,r- 

interpretation. 

summary:  On  August  8,  1996,  the 
Commodity  Future^  Trading 
Conunission  ("Conunission")  issued  an 
Interpretation  Regarding  Use  of 
Electronic  Media  by  Commodity  Pool 
Operators  and  Commodity  Trading 
Advisore,  61  FR  42146  (August  14, 
1996).  On  October  15, 1996,  the 
Commission  extended  the  period  for 
public  comment  until  November  14, 
1996,  while  delaying  the  effiective  date 
until  December  16, 1996. 61  FR  54731 


(October  22, 1996).  The  Conunission  has 
now  determined  tg  delay  the  effiective 
date  indefinitely.  The  Pilot  Program  for 
electronic  filing  of  commodity  pool 
operator  and  commodity  trading  advisor 
disclosiue  documents,  which 
commenced  on  October  15, 1996.  as 
originally  provided,  is  not  affected. 

DATES:  The  effective  date  of  the 
Interpretative  Release  referenced  herein 
is  delayed  indefinitely. 

FOR  FURTHER  INFORMATKM  CONTACT: 
Susan  C  Ervin,  Deputy  Director/Chief 
Counsel,  or  Gary  L.  Goldsholle, 
Attorney/ Advisor,  Division  of  Trading 
and  Markets,  Commodity  Futures 
Trading  Commission,  1155  21st  Street, 
NW.,  Washington,  IX:  20581.  Telephone 
number  (202)  418-5450.  Facsimile 
numben  (202)  418-553&  Electronic 
mail:  tm@cflc.gov. 

SUPPLEMENTARY  INFORMATION:  On  August 
8, 1996,  the  Commission  issued  an 
Interpretation  Regarding  Use  of 
Electronic  Media  by  Commodity  Pool 
Operatora  and  Commodity  Trading 
Advisore  ("Interpretative  Release"  or 
"Release").  The  Interpretative  Release 
was  designed  to  provide  commodity 
pool  operatora  ("CPOs").  commodity 
trading  advisors  ("CTAs"),  and 
associated  persons  ("AP")  thereof,  with 
guidance  concerning  the  application  of 
the  Commodity  Exchange  Act  and 
regulations  thereunder  to  activities 
involving  electronic  media.  The 
Commission  sought  conunent  on  all 
issues  discussed  in  the  release,  and  any 
related  issues,  and  provided  that  the 
effective  date  of  the  Interpretative 
Release  would  be  October  15, 1996  and 
that  comments  should  be  received  on  or 
before  that  date.  On  October  15, 1996, 
the  Commission  extended  the  comment 
period  until  November  14, 1996.  and 
delayed  the  efiiactive  date  until 
December  16, 1996. 

The  Commission  has  now  determined 
to  delay  the  effective  date  indefinitely  to 
permit  full  review  and  consideration  of 
the  comments  received  and  issues 
presented.  As  with  the  prior 
postponement,  the  Commission 
emphasizes  that  this  does  not  affect  the 
statutory  and  regulatory  requirements 
applicable  to  persons  acting  as  CPOs 
and  CTAs  by  means  of  electronic  media, 
who  "are  subject  to  the  same  statutory 
and  regulatory  requirements  under  the 
Commission's  regulatory  framework  as 
persons  employing  other  modes  of 
commimication."  61  FR  at  42150.  The 
Commission  also  notes  that  the 
Commission  staff  lettere  and  advisories 
dted  in  the  Release,  as  stated  therein, 
"represent  interpretations  by  the 
Commission's  staff  and  do  not 
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necessarily  represent  interpretations  by 
the  Commission."  61  FR  at  42149  n.  24. 
Finally,  although  the  Commission  is 
indefinitely  delaying  the  effective  date 
of  the  Interpretative  Release,  CPOs  and 
CTAs  may  continue  to  rely  an  the 
positions  stated  therein  as  "safa  harbor" 
positions  to  aid  CTAs  and  CPOs  making 
use  of  electronic  media  pending  further 
statements  of  the  Commission's  views. 
Additionally,  the  Pilot  Program  for 
electrtmic  filing  of  CPO  and  CTA  , 

disclosure  dociunents,  which 
commenced  on  October  15, 1996,  as 
originally  proposed,  is  not  affected. 

Issued  in  Washington,  DC,  on  December 
11,1 996,  by  the  Ccxomission. 
Jera  A.  Webb. 

Secntary  of  the  Commission. 
(FR  Doc  96-31928  Filed  12-13-96;  8:45  am] 
MLUNQ  COM  awi-at-M 


OEPARTMBIT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Admlnlstratkm 

21  CFR  Part  172 

[Docfcet  Na  90F-019q  ~-    ' 

Food  Addltivaa  PermHtad  for  Direct 
Addition  to  Food  for  Human 
Consumfition;  Curdlan 

agency:  Food  and  Drug  Administration. 

HHS. 

action:  Final  rule.  | 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  amending  the 
food  additive  regulations  to  provide  for 
the  safe  use  of  curdlan  as  a  formulation 
aid,  processing  aid,  stabiUzer  and 
thickener  or  textiuizer  in  foods.  This 
action  is  in  response  to  a  petition  filed 
by  Takeda  Chemical  Industries,  Ltd. 
DATES:  The  regulation  is  effective 
December  16. 1996.  Submit  written 
objections  and  requests  for  a  hearing  by 
January  15, 1997.  The  Director  of  the 
Office  of  the  Federal  Register  approves 
the  incorporation  by  reference  in 
accordance  with  5  U.S.C.  552(a)  and  1 
CFR  part  51  of  a  certain  publication  in 
21  CFR  172.809(b).  effective  December 
16, 1996. 

AOORESSES:  Submit  written  obiections  to 
the  Dockets  Management  Branch  (HFA- 
305),  Food  and  Dmg  Administration. 
12420  Parklawn  Dr.,  rm.  1-23. 
Rockville.  MD  20857. 
FOR  FURTHER  MF0RMATK3N  CONTACT: 
Aydin  Orstan.  Center  for  Food  Safety 
and  Applied  Nutiition  (HFS-217),  Food 
and  Drug  Administration,  200  C  St  SW.. 
Washington,  DC  20204,  20Z-41&-3076. 


SUPPt-BMENTARY  MFORMATKM:  In  a  notice 
published  in  the  Fed««l  Register  of 
July  17, 1990  (55  FR  29106),  FDA 
aimounced  that  a  food  additive  petition 
(FAP  0A4200)  had  been  filed  by  Takeda 
Chemical  Industries,  Ltd..  c/o 
International  Research  and 
Development  Corp.  (now  MPI  Research), 
Mattawan.  MI  49071,  pro{>osing  that  the 
food  additive  regulations  be  amended  to 
provide  for  the  safe  use  of  ^1,3-glucui 
derived  £rom  Alcaligenes  faecalis  var. 
myxogenes.  In  the  same  notice,  the 
agency  also  announced  that  the 
proposed  common  or  usual  name  of  the 
additive  was  curdlan. 

The  agency  is  accepting  curdlan  as 
the  common  (h*  usual  name  of  the 
additive.  Based  on  the  data  in  the 
petition  and  other  relevant  material,  the 
agency  reached  the  following 
conclusions:  (1)  Curdlan  consists  of  a 
glucose  polymer  and  a  small  amount  of  ' 
inorganic  salts,  mainly  sodium  chloride, 

(2)  curdlan  lacks  specific  toxicity  and 
.  the  producing  organism,  AJcaligenes 
faecalis  var.  myxogenes,  is 
nonpathogenic  and  nontoxicogenic,  and 

(3)  there  is  a  history  of  safe 
consiunption  of  similar  glucose 
polymers  in  food.  Based  on  this 
information,  the  agency  concludes  that 
the  proposed  food  use  of  curdlan  is  safe, 
that  the  additive  will  achieve  its 
intended  technical  effiect,  and  that 
therefore,  the  regulations  in  21  CFR  part 
172  should  be  amended  as  set  forth 
below.  

In  accordance  with  §  171.1(h)  (21  &R 
171.1(h)),  the  petition  and  the 
dociunents  that  FDA  considered  and 
relied  upon  in  reaching  its  decision  to 
approve  the  petition  are  available  for 
inspection  at  the  Center  for  Food  Safety 
and  Applied  Nutrition  by  appointment 
with  the  information  contact  person 
listed  above.  As  provided  in  §  171.1(h), 
the  agency  will  delete  fit>m  the 
documents  any  materials  that  are  not 
available  for  pubUc  disclosure  before 
making  the  documents  available  for 
inspection. 

'  The  agency  has  carefully  considered 
the  potential  environmental  effects  of 
this  action.  FDA  has  concluded  that  the 
action  will  not  have  a  significant  impact 
on  the  human  environment,  and  that  an 
environmental  impact  statement  is  not 
required.  The  agency's  finding  of  no 
significant  impact  and  the  evidence 
supporting  that  finding,  contained  in  an 
environmental  assessment,  may  be  seen 
in  the  Dockets  Management  Branch 
(address  above)  between  9  a.m.  and  4 
p.m.,  Monday  through  Fridav. 

Any  person  who  will  be  adversely 
affected  by  this  regulation  may  at  any 
time  on  or  before  January  15, 1997  fife 
with  the  Dockets  Management  Branch 


(address  above)  written  objections 
thereto.  Each  objection  shall  be 
separately  numbered,  and  each 
numbered  objection  shall  specify  with 
particularity  the  provisions  of  the 
regulation  to  which  objection  is  made 
and  the  grounds  for  the  objection.  Each 
numbered  objection  on  which  a  hearing 
is  requested  shall  specifically  so  state. 
Failure  to  request  a  hearing  for  any 
particular  objection  shall  constitute  a 
waiver  of  the  right  to  a  hearing  on  that 
objection.  Each  numbered  objection  for 
which  a  heering  is  requested  shall 
include  a  detailed  description  and 
analysis  of  the  specific  factual 
information  intended  to  be  presented  in 
support  of  the  objection  in  the  event 
that  a  hearing  is  held.  Failure  to  include 
such  a  description  and  analysis  for  any 
particular  objection  shall  constitute  a 
waiver  of  the  right  to  a  hearing  on  the 
objection.  Three  copies  of  all  documents 
shall  be  submitted  and  shall  be 
identified  with  the  docket  number 
found  in  brackets  in  the  heading  of  this 
document.  Any  objections  received  in 
response  to  the  regulation  may  be  seen 
in  tile  Dockets  Management  Branch 
between  9  a.m.  and  4  p.m.,  Monday 
through  Friday. 

List  of  Subjects  in  21  CFR  Part  172 

Food  additives.  Incorporation  by 
reference.  Reporting  and  recordkeeping 
requirements. 

Therefore,  imder  the  Federal  Food, 
Drug,  and  Cosmetic  Act  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Chrugs  and  redelegated  to 
the  Director  of  the  Center  for  Food 
Safety  and  Apphed  Nutrition,  21  CFR 
part  172  is  amended  as  follows: 

PART  172— FOOD  ADDfTIVES 
PEiVMTTED  FOR  DIRECT  ADDmON 
TO  FOOD  l=OR  HUMAN 
CONSUMPTION 

1.  The  authority  citation  for  21  CFR 
part  172  continues  to  read  as  follows: 

Antliority:  Sees.  201.  401.  402. 409,  701, 
721  of  the  Federal  Food,  Drug,  and  Ckwinetic 
Act  (21  U.SXL  321.  341,  342,  348,  371.  379e). 

2.  New  §  172.809  is  added  to  subpart 
I  to  read  as  follows: 

{172.809    Curdtan. 

Curdlan  may  be  safely  used  in 
accordance  with  the  following 
conditions: 

(a)  Curdlan  is  a  high  molecular  weight 
polymer  of  glucose  0-1,3-glucan;  CAS 
Reg.  No.  54724-00-4)  produced  by  pure 
cultiue  fermentation  from  the 
nonpathogenic  and  nontoxicogenic 
bacteriiun  Alcaligenes  faecalis  var. 
myxogenes. 
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(b)  Ciudkn  meets  the  following 
specifications  when  it  is  tested 
according  to  the  methods  described  or 
referenced  in  the  document  entitled 
"Analytical  Metheds  for  Sp>ecificatian 
Tests  for  Curd  Ian,"  by  Takeda  Chemical 
Industries,  Ltd.,  12-10  Nihonbashi,  2- 
Chome,  Chuo-lni.  Tokyo,  103,  Japan, 
1996,  which  is  incorporated  by 
reference  in  accordance  with  5  U.S.C 
552(a)  and  1  CFR  part  51.  Copies  are 
available  from  the  EHvision  of  PetKion 
Control  (HFS-215),  Center  for  Food 
Safety  and  Applied  Nutrition,  Food  and 
Drug  Administration,  200  C  St.  SW., 
Washington,  DC  20204,  or  may  be 
examineid  at  the  Center  for  Food  Safety 
and  Applied  Nutrition's  Library,  Food 
and  Drug  Administration,  200  C  St.  SW., 
rm.  3321,  Washington,  E)C,  or  at  the 
Office  of  the  Federal  Register,  800  North 
Capitol  St  NW.,  suite  700,  Washington, 
DC 

(1)  Positive  for  curdlan. 

(2)  Assay  for  curdlan  (calculated  as 
anhydrous  glucose),  not  less  than  80 
percent. 

(3)  pH  of  1  percent  aqueous 
su^wnsion,  6.0-7.5. 

(4)  Lead,  not  more  than  0.5  mg/kg. 

(5)  Heavy  metals  (as  Pb),  not  more 
than  0.002  percent. 

(6)  Total  nitrogen,  not  more  than  0.2 
percent. 

(7)  Loss  on  drying,  not  more  than  10 
percent. 

(8)  Residue  on  ignition,  not  more  than 
6peiGent. 

(9)  Gel  strength  of  2  percent  aqueous 
suspension,  not  less  than  600x10^  dyne 
per  square  centimeter. 

(10)  Aerobic  plate  count,  not  more 
than  10^  per  gram. 

(11)  Coliform  bacteria,  not  more  than 
3  per  gram. 

(c)  Curdlan  is  used  or  intended  for  use 
in  accordance  with  good  manufacturing 
practice  as  a  formulation  aid,  processing 
aid,  stabilizer  and  thickener,  and 
texturizer  in  foods  for  which  standards 
of  identity  established  luider  section 
401  of  the  act  do  not  preclude  such  use. 

Dated:  November  27, 1996. 
Fred  R.  Shank. 

Director,  Center  for  Food  Safety  and  Applied 
Nutrition. 
(FR  Doc  96-31809  Filed  12-13-96;  8:45  am] 
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21  CFR  Part  178 
(Dodwl  No.  96F-0164] 

Indirect  Food  Additives:  Adjuvants, 
Production  Aids,  and  Sanltizers 

AQBICY:  Food  and  Drug  Administration, 
HHS. 


action:  Final  rule. 


8UMMAAY:  The  Food  and  Drug 
Administration  (FDA)  is  amending  the 
food  additive  regulations  to  provide  for 
the  expanded  safe  use  of  sodium  2.2'- 
methy  lenebis(4 ,6-di-tert- 
butylphenyl)phosphate  as  a  clarifying 
agent  in  high  density  polyethylene 
intended  for  use  in  contact  with  food. 
This  action  is  in  response  to  a  petition 
filed  by  Asahi  Denka  Kogyo  K.K. 
DATES:  Effective  December  16. 1996; 
written  objections  and  requests  for  a 
hearing  by  January  IS,  1997. 
ADDRESSES:  Submit  written  objections  to 
the  Dockets  Management  Branch  (HFA- 
305),  Food  and  Drug  Administration, 
12420  Parklawn  Dr.,  rm.  1-23, 
Rockville.  MD  20857.  '  ■    ^■ 

FOR  FURTHER  MFORMATKSn  COKTACT:  Vir 
D.  Anand,  Center  for  Food  Safety  and 
Applied  Nutrition  (HFS-216),  Food  and 
Drug  Administration,  200  C  St.  SW., 
Washington,  DC  20204,  202^18-3081. 
SUPPLEMENTARY  INFORMATION:  In  a  notice 
published  in  the  Federal  Register  of 
May  30. 1996  (61  FR  27085),  FDA 
announced  that  a  food  additive  petition 
(FAP  6B4504)  bad  been  filed  by  Asahi 
Denka  ICogyo  KJC,  2-13  Shirahata  5- 
Chome,  Urawa  City,  Saitama  336,  Japan. 
The  petition  proposed  to  amend  the 
food  additive  regulations  in  §  178.3295 
Clarifying  agents  for  polymers  (21  CFR 
178.3295)  to  provide  for  the  additional 
safe  use  of  sodium  2,2'- 
methylenebis(4 ,6-di-tert- 
butylphenyl)phosphate  as  a  clarifying 
agent  in  high  density  polyethylene 
intended  for  use  in  contact  with  food. 

FDA  has  evaluated  data  in  the 
petition  and  other  relevant  material. 
Based  on  this  information,  the  agency 
concludes  that  the  proposed  use  of  the 
additive  is  safe,  that  the  food  additive 
will  achieve  its  intended  technical 
efiiect,  and  that  therefore,  the  regulations 
in  §  178.3295  should  be  amended  as  set 
forth  below. 

FDA's  review  of  this  petition 
indicates  that  the  additive  may  contain 
trace  amounts  of  formaldehyde  as  an 
impurity.  The  potential  carcinogenicity 
of  formaldehyde  was  reviewed  by  the 
Cancer  Assessment  Committee  (the 
Committee)  of  FDA's  Center  for  Food 
Safety  and  Applied  Nutrition.  The 
Committee  noted  that  for  many  years, 
formaldehyde  has  been  known  to  be  a 
carcinogen  by  the  inhalation  route,  but 
it  concluded  that  these  inhalation 
studies  are  not  appropriate  for  assessing 
the  potential  carcinogenicity  of 
formaldehyde  in  food.  The  Committee's 
conclusion  was  based  on  the  fact  that 
the  route  of  administration  (inhalation) 
is  not  relevant  to  the  safety  of 


formaldehyde  residues  in  food  and  the 
fact  that  tumors  were  observed  only 
locally  at  the  portal  of  entry  (nasal 
turbinates).  In  addition,  the  agency  has 
received  literature  reports  of  two 
drinking  water  studies  on 
formaldehyde:  (1)  A  preliminary  report 
of  carcinogenicity  study  purpcnted  to  be 
positive  by  Soffritti  et  al.  (1989), 
conducted  in  Bologna,  Italy  (Ref.  1);  and 
(2)  a  negative  study  by  Til  et  al.  (1989), 
conducted  in  the  Netherlands  (Ref.  2). 
The  Committee  reviewed  both  studies 
and  concluded,  concerning  the  Sofflitti 
study,  "•  •  •  that  data,  reported  were 
unreliable  and  could  not  be  used  in  the 
assessment  of  the  oral  carcinogenicity  of 
formaldehyde"  (Ref.  3).  This  conclusion 
is  based  on  a  lack  of  critical  details  in 
the  study,  questionable 
histopathological  conclusions,  and  the 
use  of  unusual  nomenclatiue  to  describe 
the  tumors.  Based  on  the  Committee's 
evaluation,  the  agency  has  determined 
that  there  is  no  basis  to  conclude  that 
formaldehyde  is  a  carcinogen  when 

ingested.  

In  accordance  with  §  171.1(h)  (21  CFR 
171.1(h)).  the  petition  and  the 
documents  that  FDA  considered  and 
relied  upon  in  reaching  its  decision  to . 
approve  the  petition  are  available  for 
inspection  at  the  Center  for  Food  Safety 
and  Applied  Nutrition  by  appointment 
with  tne  information  contact  person 
listed  above.  As  provided  in  §  171.1(h), 
the  agency  will  delete  from  the 
documents  any  materials  that  are  not 
available  for  public  disclosure  before 
making  the  documents  available  for 
inspection. 

tne  agency  has  carefully  considered 
the  potential  environmental  effects  of 
this  action.  FDA  has  concluded  that  the 
action  will  not  have  a  significant  impact 
on  the  human  environment,  and  that  an 
environmental  impact  statement  is  not 
required.  The  agency's  finding  of  no 
significant  impact  and  the  evidence 
supporting  that  finding,  contained  in  an 
envirionmental  assessment,  may  be  seen 
in  the  Dockets  Management  Branch 

^  (address  above)  between  9  a.m.  and  4 

'p.m.,  Monday  through  Friday. 

Any  person  who  will  be  adversely 
affected  by  this  regulation  may  at  any 
time  on  or  before  January  15, 1997  file  _ 
with  the  Dockets  Management  Branch 
(address  above)  written  objections 
thereto.  Each  objection  shall  be 
separately  numbered,  and  each 
numbered  objection  shall  specify  with 
particularity  the  provisions  of  the 
regulation  to  which  objection  is  made 
and  the  grounds  for  the  objection.  Each 
numbered  objection  on  which  a  hearing 
is  requested  shall  specifically  so  state. 
Failure  to  request  a  hearing  for  any 
particular  objection  shall  constitute  a 
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waiver  of  the  right  to  a  hearing  on  that 
obiection.  Each  numbered  objection  for 
which  a  hearing  is  requested  shall 
include  a  detailed  description  and 
analysis  of  the  specific  &ctual 
infonnation  intended  to  be  presented  in 
support  of  the  objection  in  the  event 
that  a  hearing  is  held.  Failure  to  include 
such  a  description  and  analysis  for  any 
particular  ol^lBction  shall  constitute  a 
waivor  of  the  ri^t  to  a  hearing  on  the 
objection.  Three  copies  of  all  dociunents 
shall  be  submitted  and  shall  be 
identified  with  the  docket  number 
foimd  in  Inackets  in  the  heading  of  this 
document.  Any  objections  received  in 
response  to  the  regulation  may  be  seen 
in  the  Dockets  Management  Branch 
between  9  a.m.  and  4  pjn.,  Monday 
through  Friday. 

Refierences 

The  following  references  have  been 
placed  on  display  in  the  Dockets 


Management  Branch  (address  above) 
and  may  be  seen  by  interested  persons 
between  9  a.m.  and  4  p.m.,  Monday 
through  Friday. 

1.  Soffritti.  M.,  C  Maltoni,  P.  Maffei,  and 
R.  Biagi,  "Fonnaldshyde:  An  Experimental 
Multipotenttal  CarcinogBn,"  Toxicology  and 
Industrial  Health,  voL  5,  No.  5:699-730, 
1989. 

2.  Til,  H.  P..  R.  A.  Woutersen.  V.  J.  Feron, 
V.  H.  M.  Hollanders,  H.  E.  Palke,  and ). ). 
Qary,  "Two- Year  Dri|iking  Water  Study  of 
Formaldehyde  in  Rats,"  Food  Chemical 
Toxicology,  vol.  27,  No.  2.  pp.  77-87, 1989. 

3.  Memorandum  of  Conference  oonceming 
"Formaldehyde;"  Meeting  of  the  Cancer 
Assessment  Committee,  FDA,  April  24, 1991, 
and  March  4, 1993. 

List  of  Subjects  in  21  CFR  Part  178 

Food  additives.  Food  packaging. 

Therefore,  under  the  Federal  Food. 
Drug,  and  Cosmetic  Act  and  under 
authority  delegated  to  the  Commissioner 


of  Food  and  Drugs,  21  CFR  part  178  is 
amended  as  follows: 

PART  178-INDIRECT  FOOD 
AOOmVES:  ADJUVANTS, 
PRODUCTION  AIDS,  AND  SANTRZERS 

1.  The  authority  citation  for  21  CFR 
part  178  cmtinues  to  reed  as  follows: 

Andiorily:  Sees.  201.  402, 409,  721  of  the 
Federal  Pood,  Drug,  and  Cosmetic  Act  (21 
U.S.Q  321,  342,  348.  379«). 

2.  Section  178.3295  is  amended  in  the 
table  in  the  entry  for  "Sodium  2,2'- 
methylenebis(4,6-di-teit- 
butylphenyUphosphate"  by  adding  a 
new  entry  "3."  imder  the  heading 
"Limitations"  to  read  as  follows: 

f17&3296   ClartfytngaesnlstorpolynMn. 


^l^)Hl||fiyjj 


Umilations 


Sodhjm  2,2'-fnett)ylenebi8(4,6-dl-llsrM)utylph«(iyl)ph08phBtB  (CAS  Reg. 

No.  85209-91-2). 


*■:>•*• 


For  use  only: 

•  •  •  •  • 

3.  As  a  clarifying  agent  in  olefin  potymara  complying  witti  §  177.1520(0) 
of  ttiis  chapter,  item  2.2,  wtiere  the  finished  polymer  contacts  foods 
only  of  types  I,  II,  !V-B,  Vl-A,  Vl-B.  and  Vll-B  as  identilied  in  Table 
1  of  §176.170(c)  of  this  chapter  and  Imited  to  oondMions  of  use  B 
through  H  described  in  Table  2  of  §  176.170<(^  of  this  chapter,  or 
foods  of  types  III,  IV-A.  V,  V)-C,  and  Vll-A  as  identified  in  Table  1 
of  §  176.170(c)  of  this  chapter  and  imied  to  condWons  of  use  C 
ttwough  G  described  in  Table  2  of  §  1 76. 1 70(c)  of  this  chapter. 


Dated:  November  27, 1996. 
WiUiaaK.  Hubbard, 
Associate  Commissioner  for  Policy 
Coordination. 
(PR  Doc  96-31808  Piled  12-13-96;  8:45  am] 
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21  CFR  Part  178 

[Docket  Na93F-0318I  * 

iTKNrect  Food  Additivw:  Adjuvants, 
Production  Aids,  and  SanHizers 

AOBiCY:  Food  and  Drug  Administration, 

HHS. 

ACnON:  Final  rule. 


SUMMAltY:  The  Food  and  Drug 
Administration  (FDA)  is  amending  the 
food  additive  regulations  to  provide  for 
the  safe  use  of  2-((2,4,8,10-tetrakis(l,l- 
dimethylethyI)dibenzo[d,fl(1.3,2j- 
dioxaphosphepin-6-ylloxyj-A!^N-bisl2- 
(l2,43.10-tetraM8(l,l- 
dimethylethyl)dibenzo[di| 
(l,3.2jdioxapbosphepin-6- 


ylloxy]ethyl|ethanamine  as  a  process 
stabilizer  in  high  density  pol3Wthylaie 
and  polypropylene  polymers  intended 
for  use  in  contact  with  food.  This  action 
is  in  response  to  a  petition  filed  by  Ciba- 
Geigy  Corp. 

DATES:  Effective  December  16, 1996; 
written  objections  and  requests  for  a 
hearing  by  January  15, 1997. 

AOOftESSES:  Submit  written  objections  to 
the  Dockets  Management  Branch  (HFA- 
305),  Food  and  Drug  Administration. 
12420  Parklawn  Dr..  rm.  1-23, 
Rockville,  MD  20857. 
FOR  FUflTHER  INFORMATION  CONTACT:  Vir 
D.  Anand,  Center  bx  Food  Safety  and 
Apphed  Nutrition  (HFS-216),  Food  and 
Drug  Administration,  200  C  St.  SW., 
Washington,  DC  20204,  202-418-3081. 
SUPPLEMBfTARY  INFORMATION:  In  a  notice 
published  in  the  Federal  Roister  of 
October  4, 1993  (58  FR  51631),  FDA 
announced  that  a  food  additive  petition 
(FAP  3B4398)  had  been  filed  by  Qba- 
Geigy  Corp.,  Seven  Skyline  Ih'., 
Hawthorne.  NY  10532.  The  petition 


proposed  to  amend  the  food  additive 
regulations  in  §  178.2010  Antioxidants 
and/or  stabilizers  for  polymers  (21  CFR 
178.2010)  to  provide  for  the  safe  use  of 
2-(l2,4,8,10-tetraki8(l,l- 
dimethylethyl)dibenzo 
(dJ][l,3,2]dioxaphosphepin-6-yl]axy]- 
N,AM)i8(2-i[2,4.8,10-tetrakis(l,l- 
dimethylethyI)dibenzo 
[d.f][l,3,2jdioxaphosphepin-6- 
yljoxyjethyliethanamine  as  a  process 
stabilizer  in  high  density  polyethylene 
and  polypropylene  polymers  complying 
with  21  CFR  177.1520  intended  for  use 
in  contact  with  food. 

FDA  has  evaluated  data  in  the 
petition  and  other  relevant  material.  The 
agency  concludes  that  the  proposed  use 
of  the  additive  is  safe,  that  die  additive 
will  achieve  its  intended  technical 
effiact,  and  that  the  regulations  in 
§  178.2010  should  be  amended  as  set 
forth  below.  

fa  accordance  with  §  171.1(h)  (21  CFR 
171.1(h)),  the  petition  and  the 
documents  that  FDA  considered  and 
relied  upon  in  reaching  its  decision  to 
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approve  the  petition  are  available  for 
inspection  at  the  C«iter  for  Food  Safsty 
and  AppUed  Nutrition  by  appointmmit 
with  the  infonnation  contact  peison 
listed  above.  As  provided  in  §  171.1(b), 
die  agency  will  delete  firtun  the 
dociiments  any  ipaterials  that  are  not 
available  for  public  disclosure  before 
oiaking  the  documents  available  for 
inspection. 

The  agency  has  carefully  considered 
the  potential  environmental  effects  of 
this  action.  FDA  has  concluded  that  the 
action  will  not  hove  a  significant  impact 
on  the  human  envircHiment,  and  that  an 
environmental  impact  statement  is  not 
required.  The  agency's  finding  of  no 
significant  impact  and  the  evidence 
supporting  that  finding,  contained  in  an 
environmental  assessment,  may  be  seen 
in  the  Dockets  Management  Branch 
(address  above)  between  9  ajd.  and  4- 
p.m.,  Monday  through  Friday. 

Any  perscm  who  will  be  adversely 
afbctea  by  this  regulation  may  at  any 
time  an  or  before  January  15, 1997  file 
with  the  Dockets  Management  Branch 
(address  above)  written  objections 
therato.  Each  objection  shall  be 
separately  niunbered,  and  each 
numbered  objection  shall  specify  with 


particularity  the  provisions  of  the 
regulation  to  which  objection  is  made 
and  the  groimds  for  the  objection.  Each 
numbered  ol^ection  m  w^ch  a  hearing 
is  requested  shall  specifically  so  state. 
Failure  to  request  a  hearing  for  any 
particular  objection  shall  constitute  a 
waiver  of  the  right  to  a  hearing  on  that 
objection.  Each  numbered  objection  for 
which  a  hearing  is  requested  shall 
include  a  detailed  description  and 
analysis  of  the  specific  factual 
information  intmtded  to  be  presented  in 
support  of  the  objection  in  the  event 
that  a  hearing  is  held.  Failiue  to  include 
such  a  description  and  analysis  for  any 
particular  objection  shall  constitute  a 
waiver  of  the  right  to  a  hearing  on  the 
objection.  Three  copies  of  all  documents 
shall  be  submitted  and  shaU  be 
identified  with  the  docket  niunber 
found  in  brackets  in  the  heading  of  this 
document.  Any  objecticms  received  in 
response  to  the  regulation  may  be  seen 
in  the  Dockets  Management  Branch 
between  9  a.m.  and  4  pan.,  Monday 
through  Friday. 

List  of  Subjects  in  21  CFR  Part  ITS 

Food  additives,  Food  packaging. 
Therefore,  imder  the  Federal  Food, 
Drug,  and  Cosmetic  Act  qnd  under 


authority  delegated  to  the  Commissioner 
of  Food  and  Dnigs  and  redelegated  to 
the  Director,  Center  for  Food  Safety  and 
Applied  Nutrition,  21  CFRpart  178  is 
amended  as  follows: 

PART178— INDIRECT  FOOD 
ADOmVES:  ADJUVANTS, 
PRODUCTION  AIDS,  AND  SANITIZERS 

1.  The  authority  citation  for  21 CFR 
part  178  continues  to  read  as  follows: 

AndMrilr.  Sees.  201,  402, 409,  721  of  the 
Federal  Food,  Drag,  and  Cosinetic  Act  (21 
U.S.C  321,  342,  34«,  379e). 

2.  Section  178.2010  is  amended  in  the 
table  in  paragraph  (b)  by  revising  the 
entry  for  "2-[[2,4.8,10-tetrakis(l.l- 
dimeth^ethyDdibenzo 
[d.fl(1.3,2]dioxaphosphepin-6-yl]oxy]- 
N,  A^bis[2-([2,4.8.10-tetrakis(l.l- 
dimethylethyl)dibenzo 
(d.f|(l,3.2ldioxaphosphepin-6- 
yljoocylethyllefhanamine"  under  the 
heading  "Limitations"  to  read  as 
follows: 


f17S,2010    AntioxidMiti 
Ibf  poiyMMfa> 

•        *        *        •    .    • 

(b)*  •  • 


amtfor  stabilizers 


Sutistanoes 


2-{I2.4,8,10-TetnM8<1,1-dkne»iylettiyl)dlbenzo(d.q(l  ,3,2}- 
(foxa«)lKMptwpii>«-yqoxyh/^MMaf2-(I2/(Al0^irakiB<1.1- 
dnM«iylettiy<)dbenzofd.1I[1 ,3,2)dk»aphoaphepin«- 
yqoxyjalhyqelhanamine  (CAS  Reg.  No.  80410-33-9). 


Limitations 


For  use  only  at  levels  not  to  exceed  0.075  percent  by  weight  o(  olein 
copolymers  complying  wNh  §177.1520(c)  of  this  chapter,  items  1.1, 
^2,  1A  2.1.  2.2,  or  2.3:  PioMed,  That  the  density  of  the  oleAn 
polymers  complying  wMh  items  2.1,  2.2,  or  2.3  is  not  less  than  0.94 
yam  per  cubic  cenUmeler  And  further  provided.  That  the  finisbed 
polymers  contact  lood  only  of  Types  I,  II,  lV-8,  Vl-A,  Vl-B,  VIJ-B. 
and  VIII -dasaiMd  in  Table  1,  of  §176.l70(c)  of  this  chapter,  wKler 
condWons  of  use  B  through  H  descrtMd  in  Table  2  of  §  176.170(c) 
ol  this  th^Mr  and  food  only  of  Types  ni.  IV-A.  V,  Vl-C,  Vll-A.  and 
IX  desalted  in  TaUe  1  ol  §  17B.170((4  of  this  chapter,  under  condh 
tkms  of  use  C  ttwough  Q  descrtoad  in  Table  2  of  §176.170(C)  of  this 


Dated:  November  27, 1996. 

Diiector.  Center  for  Food  Safety  and  Applied 
Nutrition. 

(FR  Doc.  96-31860  Piled  12-13-96;  8:45  am] 
)  COOS  «i«»-et-r 


21CFRPa#t356  ^    >    *> '' 

[Doctot Mo. 80M-0042]  ;;:;  c 

RIN0810-AA01 

AnUcailM  Drug  Products  for  Over-lh*- 
Counter  HunMn  Um;  Partial  Stay  of 
Final  Rule;  Enforcement  Policy 

AOGNCY:  Food  tmd  Drug  Administration, 

HHS. 

ACTKM:  Final  rule;  partial  stay  of 

regulation;  enforcement  policy. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  sta3^ng  part  of 


a  final  rule  that  established  conditions 
under  which  over-the-counter  (OTC) 
anticaries  drug  products  (products  that 
aid  in  the  prevention  of  dental  cavities) 
are  generally  recognized  as  safe  and 
effective  and  not  mislnanded  (60  FR 
52474.  October  6, 1995).  This  final  rule ' 
stays  the  testing  procedures  for  fluoride 
dentifrice  drug  products  to  provide 
manufacturers  an  additional  12  months 
to  comply  with  these  testing 
requirements.  This  action  is  being  taken 
in  response  to  a  citizen  petition 
requesting  this  stay  and  is  part  of  the 
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ongoing  review  of  OTC  drug  products 

conducted  by  FDA. 

DATES:  This  partial  stay  for  §  355.70  (21 

CFR  355.70).  added  by  60  FR  52474  at 

52510,  is  efiective  September  23, 1996. 

and  stays  §  355.70(a)  imtil  October  7, 

1997. 

FOR  FURTHER  INFORMATION  CONTACT: 

William  E.  Gilbertson,  Center  for  Drug 

Evaluation  and  Research  (HFD-IOS). 

Food  and  Drug  Administration,  5600 

Fishers  Lane,  Rockville,  MD  20857, 

3Ol-«27-2304. 

SUPPLEMBfTARY  information: 

I.  Background 

In  the  Federal  Register  of  Oddber  6, 
1995  (60  FR* 52474),  FDA  issued  a  final 
monograph  for  OTC  anticaries  drug 
products  (21  CFR  part  355)  establishing 
conditions  under  which  the  drug 
products  that  are  subject  to  that 
monograph  will  be  generally  recognized 
as  safe  and  effective  and  not 
misbranded.  The  final  monograph 
established  in  §  35  5 .  70  testing 
prooediues  for  fluoride  dentifrice  drug 
products.  The  testing  procedures  require 
the  product  to  meet  the  biological  test 
requirements  for  animal  caries 
reduction  and  one  of  the  following  tests: 
Enamel  solubility  reduction  or  fluoride 
enamel  uptake.  The  effective  date  of  the 
monograph  was  October  7, 1996. 

On  April  17, 1996,  the  Joint  Oral  Task 
Group  of  the  Nonprescription  Drug 
Manufacturers  Association  (MDMA)  and 
the  Cosmetic,  Toiletry  and  Fragrance 
Association  (CTFA)  (the  Task  Group) 
submitted  a  citizen  petition  (Ref.  1) 
requesting  that  the  agency  stay  the 
e^ctive  date  for  the  biological  testing 
requirements  for  OTC  fluoride  dentiMce 
drug  products  firom  October  7, 1996,  to 
October  7, 1997.  The  petition  contended 
that  manufacturers  neisded  additional 
time  to  comply  with  the  required 
biological  testing  requirements  and  to 
further  implement  the  IndustryAJ.S. 
Pharmacopeia  (USP)  Reference  Standard 
Program. 

Tue  petition  ^ated  that  at  least  34 
fluoride-containing  dentifrice  products 
would  not  be  in  compliance  Mrith  the 
biological  testing  requirements  of  the 
final  monograph  by  the  effective  date  of 
October  7, 1996.  The  petition  explained 
that  there  are  only  four  testing 
laboratories  considered  fully 
experienced  to  perform  the  required 
biological  testing  and  that  these 
laboratories  can  only  conduct  a  total  of 
32  tests  per  year.  The  petition  estimated 
that  it  would  take  about  8  months  to 
validate  additional  laboratories  to  do  the 
animal  caries  rednction  test  The 
petition  argued  that  additional  time  was 
needed  because  the  animal  caries 


reduction  test  was  an  optional  test  in 
the  tentative  final  monograph  but  a 
required  test  in  the  final  monograph, 
and  industry  did  not  bectnne  aware  of 
this  change  until  the  final  monograph 
was  published  and  was  not  prepared  to 
meet  this  requirement  at  that  time.  The 
petition  contended  that,  because  at  least 
67  products  must  be  tested,  there  is 
insufficient  time  to  complete  the  needed 
testing  by  October  7, 1996,  and  that  a 
12-month  extension  until  October  7, 
1997,  would  allow  manufacturers 
sufficient  time  to  perform  the  required 
tests. 

The  petition  noted  two  other 
problems  that  precluded  compliance 
with  the  October  7, 1906,  effective  date: 
(1)  Several  cuirrait  USP  reference 
standards  have  not  beoi  retested  to 
confirm  their  quality  standards,  and  (2) 
a  lack  or  limited  number  of  available 
USP  reference  standards  to  fulfill  the 
unanticipated  requirements  in  the  final 
monograph  for  animal  caries  reduction 
testing. 

Following  a  meeting  (Ref.  2)  and 
correspondence  (Ref.  3)  from  FDA,  the 
Task  Group  provided  the  agency 
industry's  formalized  procedures  for 
handling  USP  dentifrice  reference 
standards  (Ref.  4),  entiUed  "Protocol  for 
Submission  ft  Maintenance  of  USP 
Fluoride  Dentifrice  Reference 
Standaids."  The  Task  Ooup  indicated 
that  resupply  and  retesting  of  currenUy 
available  US*  fluoride  dentifrice 
reference  standards  would  be  completed 
'  by  July  1996,  and  that  the  two  new  USP 
fluoride  dentifrice  reference  standards 
(i.e..  1,500  parts  per  million  sodium 
mcmofiuorophosphate  dentifrice  and 
sodium  fluoride  dentifrice  in  a 
powdered  dosage  form)  would  be 
available  by  the  beginning  of  Jime  1996. 
The  agency  has  verified  that  this 
retesting  faias  been  completed  and  that 
the  new  reference  standards  are 
currently  available  (Ref.  5). 

On  September  5, 1996  (Ref.  6),  the 
Task  Group  provided  the  results  of  a 
biological  testing  implementation 
survey  in  support  of  its  reqtiest  for  a  1- 
year  stay  of  the  effiective  date  of  this  part 
of  the  final  monograph.  The  Task  Group 
pointed  out  that  37  dentifrice  products 
remain  to  be  tested  and  it  usually  takes 
3  to  4  months  to  complete  the  test  and 
receive  a  final  report  The  Task  Group 
stated  that  all  testing  was  currenUy 
projected  to  begin  by  February  1997  but 
that  less  than  a  1-year  delay  would  not 
allow  for  unforeseen  circiunstances 
during  testing  and  during  the 
administration  of  the  Industry/USP 
Reference  Standard  Program  to  supply 
the  testing  standards. 


IL  The  Agency's  Responee  to  the 
Petition 

The  agency  acknowledges  that 
requiring  the  animal  caries  reduction 
test  was  a  new  requirement  of  the  final 
monograph,  hi  a  letter  to  NDMA  dated 
September  23, 1996  (Ref.  7),  FDA  agreed 
to  stay  the  effective  date  of  the  testing 
procedures  for  fluoride  dentifrice  drug 
products  for  12  months.  FDA  reviewed 
the  biological  testing  implementation 
survey  (Ref.  6).  whidi  indicated  that 
approximately  92  percent  of  the 
dentifrice  products  that  require  testing 
should  be  tested  by  March  30, 1997,  and 
that  testing  of  the  remaining  products 
should  be  completed  by  June  30, 1997. 
The  agoicyimlieves  that  it  would  be 
reasonable  to  provide  an  additional  3 
months  to  allow  for  unforeseen 
circumstances  during  the  conduct  of 
this  testing.  Therefore,  based  on  the 
survey  data,  the  agency  is  staying  the 
testing  procedures  for  fluoride  dentifrice 
drug  products  in  §  355.70(a)  of  the  final 
monograph  for  OTC  anticaries  drug 
products  for  12  months  until  October  7, 
1997.  However,  based  on  the  survey  and 
the  petitioner's  assurances,  the  agency 
does  not  anticipate  granting  any 
additional  time  beyond  October  7, 1997, 
for  manu&cturers  to  complete  the 
required  biological  testing  for  existing 
OTC  anticaries  dru^  products. 
Publication  of  this  document 
constitutes  final  action  on  this  diange 
under  the  Administrative  Procedure  Act 
(5  U.S.C.  553).  This  final  rule  institutes 
a  rhangp  that  is  nonsubstantive  in 
nature.  FDA  finds  that  notice  and 
comment  procedures  are  unnecessary 
and  not  in  the  public  interest  (5  U.S.C 
533(b)  and  (d)).  The  agency  believes  that 
staying  §  355.70(^  for  12  months  will 
provide  sufficient  time  for  industry  to 
comply  with  the  testing  procedures  for 
fluoridiB  dentifrice  drug  products 
included  in  the  final  m<Hiograph. 

m.  References 

The  following  references  are  on 
display  in  the  Dockets  Management 
Branch  (HFA-305),  Food  and  Drug 
Administration,  12420  Parklawn  Dr., 
rm.  1-23.  Rockville,  MD  20857,  and 
may  be  seen  by  interested  persons 
between  9  a.m.  and  4  p.m.,  Monday 
through  Friday. 

(1)  Comment  No.  CP6,  Docket  No.  80N- 
0042,  Dockets  Management  Branch. 

(2)  Comment  No.  MM7,  Docket  No.  80N- 
0042.  Dockets  Management  Branch. 

(3)  Comment  No.  LET29,  Docket  No.  »0N- 
0042,  Dockets  Management  Branch. 

(4)  Comment  No.  PRl ,  Docket  No.  80N- 
0042,  Dockets  Managemept  Branch. 

,   (5)  Comment  No.  Cl 04,  Docket  No.  80N- 
0042,  Dockets  Management  Branch. 

(6)  Cranment  Na  KXT9.  Docket  No.  8»I- 
0042,  Dockets  Management  Branch. 
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(7)  Coounflnt  No.  LET36,  Docket  No.  80I*- 
0042.  Dockets  Management  Branch. 

IV.  Analysis  of  Impacts 

FDA  has  examined  the  impacts  of  the 
final  rule  under  Executive  Order  12866 
and  the  Regulatory  Flexibility  Act  (5 
U.S.Q  601-612).  Executive  Order  12866 
directs  agencies  to  assess  all  costs  and 
benefits  of  available  regulatory 
alternatives  and,  when  regulation  is 
necessary,  to  select  regulatory 
approaches  that  maximize  net  benefits 
(including  potential  economic, 
environmental,  public  health  and  safety, 
and  other  advantages:  distributive 
impacts;  and  equity).  The  agency 
believes  that  this  final  rule  is  consistent 
with  the  regulatory  philosophy  and 
principles  identified  in  the  Executive 
Order.  In  addition,  the  final  rule  is  not 
a  significant  regulatory  action  as  defined 
by  the  Executive  Order  and  so  is  not 
subject  to  review  imder  the  Executive 
Order. 

Under  the  Regulatory  Flexibility  Act, 
if  a  rule  has  a  significant  impact  on  a 
substantial  number  of  small  entities,  an 
agency  must  analyze  regulatory  options 
that  would  minimize  any  significant 
impact  of  a  rule  on  small  entities.  This 
final  rule  stays  the  effective  date  of 
testing  requirements  that  became 
effective  on  October  7, 1996,  but  which 
%vill  not  be  required  now  imtU  October 
7, 1997.  Thus,  this  final  rule  will  not 
impose  a  significant  economic  burden 
on  afiected  entities.  Therefore,  under 
the  Regulatory  Flexibility  Act  (5  U.S.C. 
605(b)).  the  Commissioner  of  Food  and 
Drugs  certifies  that  this  final  rule  will 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small 
entities.  No  further  analysis  is  required. 

V.  Environmental  Impact 

The  agency  has  determined  under  21 
CFR  25.24(c)(6)  that  this  action  is  of  a 
type  that  does  not  individually  or 
ounulatively  have  a  significant  effect  on 
the  hiunan  environment.  Therefore, 
neither  an  environmental  assessment 
nor  an  environmental  impact  statement 
is  required.. 

List  of  Subjects  in  21  CFR  Part  355 

LabeUng,  Over-the-counter  drugs. 

Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs,  21  CFR  part  355  is 
amended  as  follows: 

PART  355-ANT1CARIES  DRUG 
PRODUCTS  FOR  OVER-THE- 
COUNTER  HUMAN  USE 

1.  The  authority  citation  for  21  CFR 
part  355  continues  to  read  as  follows: 


Authority:  Sees.  201,  501.  502.  503,  505, 
SIO,  701  of  the  Federal  Pood,  Drug,  and 
Cosmetic  Act  (21  US.C.  321, 351,  352, 353, 
355,  360,  371). 

f36&70    (Partial  atayl 

2.  In  §  355.70  Testing  procedures  for 
fluoride  dentifrice  drug  products, 
paragraph  (a)  is  stayed  until  October  7, 
1997.  ;.„  -^ 

Dated:  December  5, 199S. 
WjUiamiLHaUMrd.  ''.'•'  • 

Associate  Conuniasionet  forPtdicy    ' 
Coordination. 
fPR  Doc  96-31575  FUedl  2-1 3-96;  8:45  ami 
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AGENCY  FOR  INTERNATIONAL   , 
DEVELOPMENT 

22CFRPart210  '"  "*    " 

Donation  of  Dairy  Products  To  Assist 
Nssdy  Parsons  Ovarsaas  (Sacllon  416 
Fofvign  Donation  Program)         ^ 

AOOUCY:  Agency  ifor  International 
Development.  IDCA. 
ACnON:  Final  rule. 

summary:  The  authority  for  donati(ms  of 
dairy  products  to  assist  the  needy 
overseas  has  been  removed  &t>m  the 
Agency  for  International  DevelOfHnent, 
thereby  making  these  regulations 
obsolete.  These  donation  regulati<HU  are 
being  removed. 

EFFECTIVE  DATE:  December  16. 1996. 
FOR  FURTHER  tNFORMATKM  CONTACT. 
James  Dempsey,  Director,  Office  of 
Planning  and  Program  Evaluation  (AID/ 
BHR/PPE),  Bureau  lot  Humanitarian 
Response,  USAID,  (703)  351-0102. 
SUPPtCMCWTARY  MFORMATKM:  22  CFR 
part  210  is  obsolete.  New  regulations  are 
being  issued  by  the  U.S.  Department  of 
Agriculture.  The  22  CFR,  part  210  rule 
is  not  a  majv  rule  for  purposes  of 
Executive  Order  12291  of  February  17, 
1991.  As  required  by  the  Regulatory 
Flexibility  Act,  it  is  hereby  certified  that 
this  rule  will  not  have  a  significant 
impact  on  ranall  business  entities. 

List  of  Subjects  in  22  CFR  Part  210 

Agricultural  commodities,  Foreign 
assistance. 

PART  210— [REMOVED] 

For  the  reasons  set  forth  above,  22 
CFR  part  210  is  removed. 

AntlMrity:  22  U.S.C.  238t(a).        /    '  /  '^ 
Dated:  November  22, 1996.      ^  /•-  > 

lamea  Defqpsey, 

Director,  AID/BHR/PPE.    - 

(PR  Doc.  96-30990  Filed  12-1^-96;  8:45  am] 
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DB>ARTMENT  OF  THE  TREASURY 

Internal  Ravanua  Sarvica 

26  CFR  Parts  land  002 

[TDaSSO] 

raN-1546-A8M 

Daductibiiny,  Subatantiation.  and 
Diadoaura  of  Certain  Cttarltalile 
ContrllMtiona 

agency:  Internal  Revenue  Service  (IRS). 

Treasury. 

ACTION:  Final  regulations. 

SUMMARY:  This  document  contains  final 
regulations  that  provide  guidance 
regarding  the  allowance  of  certain 
charitable  contribution  deductions,  the 
substantiation  requirements  for 
charitable  contributions  of  $250  or 
more,  and  the  disclosure  requirements 
for  quidpro  quo  contributions  in  excess 
of  $75.  Tne  regulations  will  affect 
organizations  described  in  section 
170(c)  and  individuals  and  entities  that 
make  payments  to  these  organizations.    - 
fcH-fcCIIVE  DATE:  These  regulations  are 
efiiactive  December  16, 1996. 
FOR  FURTHER  INFORMATKM  CONTACT: 
Jefferson  K.  Fox  of  the  Office  of 
Assistant  Chief  Counsel  (Income  Tax 
and  Accounting)  at  202-622-4930  (not 
a  toll-free  call). 

SUPPLaeHTARY  INFORMATION: 

Papei'wwk  Redaction  Act 

The  collection  of  information 
^ntained  in  these  final  regulations  has 
been  reviewed  and  approved  by  the 
Office  of  Management  and  Budget  in 
accordance  with  the  requirements  of  the 
Paperwork  Reduction  Act  (44  U.S.C 
3507)  under  control  number  1545-1464. 
Responses  to  this  collection  of 
information  are  required  for  charitable 
contribution  deductions  under  section 
170. 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  the  collection  of  information 
displays  a  valid  control  number. 

The  estimated  annual  burden  per 
recordkeeper  varies  from  three  minutes 
to  one  hour,  depending  on  individual 
circumstances,  with  an  estimated 
average  of  six  minutes. 

Comments  concerning  the  accuracy  of 
this  burden  estimate  and  suggestions  for 
reducing  this  burden  should  be  sent  to 
the  Internal  Revenue  Service,  Attn:  IRS 
Reports  Clearance  Officer,  PC:FP, 
Washington,  DC  20224.  and  to  the 
Office  of  Management  and  Budget.  Attn: 
Desk  Officer  for  the  Department  of  the 
Treasury.  Office  of  Information  and 
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Regulatory  AfEain,  Washington.  DC 
20503. 

Books  or  records  relating  to  this 
collection  of  information  must  be 
retained  as  long  as  their  contents  may  be 
material  in  the  administration  of  any 
internal  revenue  law.  Generally^  tax 
returns  and  tax  return  information  are 
confidential,  as  required  by  26  U.S.C. 
6103. 

Badcground 

This  document  contains  amendments 
to  the  Income  Tax  Regulations  (26  CFR 
part  1)  that  provide  guidance  relating  to 
(1)  the  substantiation  rules  for  diaritable 
contributions  under  section  170(f)(8)  of 
the  Internal  Revenue  Code  of  1986 
(Code),  and  (2)  the  disclosure 
requirements  for  quid  pro  quo 
contributions  under  section  6115. 
Secticms  170(f)(8)  and  6115  were  added 
to  the  Code  by  sections  13172  and 
13173  of  the  Omnibus  Budget 
Reconciliation  Act  of  1993,  Pub.  L.  103- 
66. 107  Stat.  455, 1993-3  QB.  43. 

Temporary  regulations  (TD  8544)  and 
a  notice  of  proposed  rulemaking  cross- 
referencing  the  temporary  regulations 
were  pubUshed  in  the  Federal  Regiatar 
for  May  27. 1994  (59  FR  27458.  27515). 
Those  regulations  primarily  addressed 
substantiation  of  charitable 
contributions  made  by  pa3rroll 
deduction  and  substantiation  of 
payments  to  a  charitable  organization  in 
exchange  for  goods  or  services  of 
insubstantial  value.  The  notice  of 
proposed  rulemaking  indicated  that    ' 
comments  would  be  considered  both  on 
the  issues  addressed  in  the  temporary 
regulations,  and  on  other  issues  arising 
imder  section  170(f)(8).  , 

A  notice  of  proposed  rulemaking  (lA- 
44-94)  addressing  substantiation  issues 
under  section  170(f)(8)  other  than 
contributions  made  by  payroll 
deduction  was  published  in  the  Federal 
Registn-  for  August  4. 1995  (60  FR 
30896).  Included  in  these  proposed 
regulations  were  the  provisions  that  had 
originally  appeared  in  the  temporary 
regulations  published  on  May  27. 1994. 
relating  to  the  substantiation  of 
payments  to  charitable  organizations  in 
exchange  for  goods  or  services  of 
insubstantial  value.  In  drafting  these 
proposed  regulations,  the  IRS  bad  the 
benefit  of  the  comments  received  in 
response  to  the  notice  of  proposed 
rulemaking  published  in  the  Federal 
Register  for  May  27, 1994.  Many  of  the 
suggestions  offered  in  the  comments 
were  incorporated  into  the  proposed 
regulations. 

Final  r^ulations  (TD  8623)  relating  to 
the  substantiation  of  charitable 
contributions  made  by  payroll 
deduction  weie  published  in  the 


Federal  Register  for  October  12, 1995 
(60  FR  53126).  These  final  regulations 
did  not  include  the  provisions  relating 
to  the  substantiation  of  payments  to 
charitable  organizati(Mis  in  exchange  for 
goods  or  services  with  insubstantial 
value  that  had  appeared  in  the 
temporary  regulations  published  On 
May  27, 1994  and  were  also  included  in 
the  proposed  regulations  published  on 
August  4, 1995.  The  temporary 
regulations  published  in  the  Federal 
Register  for  May  27, 1994,  were 
removed.  For  the  convenience  of 
taxpayers,  the  final  regulations  relating 
to  the  substantiation  of  charitable 
contributions  made  by  payroll 
deduction  ($  1.170A-13(f)(ll)  and  (12)) 
that  were  published  in  the  Federal 
Register  for  May  27, 1994.  have  been 
reprinted  with  the  final  regulations 
adopted  by  this  Treasury  IDedsion. 

Comments  were  received  in  response 
to  the  notice  of  proposed  rulemaking 
published  on  August  4. 1995.  and  a 
public  hearing  was  held  on  November  1, 
1995.  After  consideration  of  those 
comments,  together  with  the  relevant 
comments  received  in  response  to  the 
notice  of  proposed  rulemaking 
published  on  May  27, 1994,  the 
proposed  regulations  under  sections 
170(0(8)  and  6115  are  adopted  as 
revised  by  this  Treasury  Decision. 

Public  Comments 

Intent  To  Make  a  Charitable 
Contribution 

Section  1.170A-I(h)  of  the  final 
regulations  incorporates  the  two-part 
test  adopted  by  the  Supreme  Court  in 
United  States  v.  American  Bar 
Endowment.  477  U.S.  105  (1988).  for 
determining  deductibility  under  section 
170(a)  of  a  payment  that  is  partly  ia 
consideration  for  goods  or  services.  A 
deduction  is  not  allowed  for  a  paymmt 
to  charity  in  consideration  for  goods  or 
services  except  to  the  extent  the  amoimt 
of  the  payment  exceeds  the  foir  market 
value  of  the  goods  or  services.  In 
addition,  a  deduction  is  not  allowed 
unless  the  taxpayer  intends  to  make  a 
payment  in  excess  of  the  fair  maricet 
value  of  the  goods  or  services. 

Section  1.170A-13(f)(6)  provides  that 
a  charitable  organization  provides  goods 
or  services  "in  consideration  for"  a 
taxpayer's  pajrment  if,  at  the  time  of 
payment,  the  taxpayer  receives  or 
"expects  to  receive"  goods  or  services  in 
exchange.  One  conunenter  stated  that  a 
charitable  organization  has  no  way  of 
knowing  what  a  taxpayer  expects  to 
receive,  and  that  the  regulation  requires 
the  charity  to  determine  its  donors' 
states  of  mind.  The  conunenter 
suggested  that  a  payment  be  treated  as 


made  in  considentifm  Iot  goods  or 
services  "if  the  donee  organization 
expects  to  provide  and  does  provide 
services  of  which  the  donor  has  been 
informed."  Another  coramenter 
questioned  whether  donor  appreciation 
events,  such  as  banquets  honoring 
contributors,  are  held  "in  consideration 
for"  charitable  contributions.  The 
commenter  also  asked  whether 
invitations  to  occasional  events  not 
disclosed  to  prospective  donore  until 
after  they  md(e  their  contributions  are 
"in  exchange  for"  the  contributions. 

llie  regulations  follow  American  Bar 
Endowment  by  incorporating  a  standard 
that  is  based  on'the  (acts  and 
circumstances  of  each  charitable 
contribution.  When  a  donor's 
contribution  is  made  in  response  to  an 
express  promise  of  a  benefit,  the  donor 
generally  will  have  an  expectation  of  a 
quid  pro  quo.  A  donor  may  also  have  an 
expectation  of  a  quid  pro  quo  when  the 
donor  makes  a  contribution  with 
knowledge  that  the  charitable  donee  has 
conferred  a  benefit  on  other  donors 
making  comparable  contributions.  For 
example,  if  a  charity  has  a  history  of 
sponsoring  a  dinner-dance  for  donors 
making  substantial  craitributions,  a 
donor  making  a  substantial  contribution 
may  have  an  expectation  of  receiving  an 
invitation  to  such  an  event.  The 
expectation  of  a  quid  pro  quo  may  exist 
even  though  the  donor  is  not  aware  of 
the  exact  nature  of  the  quid  pro  quo 
(e.g..  a  donation  to  a  charity  that 
sponsors  a  doner  appreciation  event  of 
a  different  type  every  year).  This 
standard  for  determining  a  donor's 
expectation  of  a  quid  pro  quo  disallows 
deductions  in  situaticms  where  facts  and 
circumstances  indicate  that  the  donw  . 
expected,' at  the  time  of  his  or  her 
payment  to  charity,  that  there  would  be 
a  quid  pro  quo,  even  though  there  was 
no  explicit  promise  of  one. 

A  commenter  requested  guidance  on 
the  propOT  treatment  of  a  payment  in 
consideration  for  a  quid  pro  quo 
received  in  a  year  after  the  year  of 
payment.  Under  section  1.170A- 
13(f)(6),  goods  or  services  provided  by 
donee  organizations  in  consideration  for 
a  donor's  paym«it  include  goods  or 
services  provided  in  a  year  other  than 
the  year  of  payment.  Accordingly,  if  a 
donor  makes  a  payment  to  a  charitable 
organization  in  exchange  for  goods  or 
services,  the  donor's  deductible 
charitable  contribution  for  the  year  of 
payment  is  limited  to  the  amount,  if 
any,  by  which  the  payment  exceeds  the 
value  of  those  goods  or  services,  even  if 
they  are  not  available  to  the  donor  until 
a  subsequent  year. 
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Refused  of  Benefits 

Commenten  asked  for  guidance  aa 
the  proper  manner  of  substantiating  a 
contribution  by  a  donor  who  refuses 
benefits  offered  by  a  charitable 
organization.  One  conunenter  suggested 
that  the  regulations  indicate  that  when 
a  taxpayer  receives  a  right  to  quid  pro 
quo  benefits  but  does  not  use  than,  the 
taxpayer  is  not  necessarily  allowed  a 
charitable  contribution  deduction  in  the 
full  amount  of  the  quid  pro  quo 
payment.  Another  suggested  that  a 
taxpayer  wishing  to  deduct  the  full 
amount  of  a  quid  pro  quo  payment 
could  check  a  box  on  a  document  to  be 
sent  to  the  charity  at  the  time  of 
contribution  to  show  refusal  of  the 
benefit 

These  comments  are  consistent  with 
IRS  views.  Rev.  Rnl.  67-246, 1967-2 
CB.  104,  provides  guidance  relating  to 
the  refusal  of  benefits  offered  by  a 
charitable  organization.  The  revenue 
ruling  holds  that  a  taxpayer  choosing 
not  to  use  tickets  that  were  made 
available  to  him  is  not  entitled  to  a 
greater  contribution  than  would 
otherwise  be  allowed;  i.e.,  the  deduction 
is  limited  to  the  amount  paid  in  excess 
of  the  value  of  the  tickets  received  in 
exchange.  1967-2  CB.  106.  A  deduction 
in  the  ^1  amount  of  a  taxpayer's 
payment  may  be  alloMred,  however,  if 
the  taxpayer  properly  rejects  the  right  to 
the  tickets.  Rev.  Rul.  67-246  contains 
two  examples  (Examples  3  and  7) 
illustrating  ways  that  donors  can 
efiisctively  reject  benefits  offered  by 
charitable  organizations.  Example  7 
illustrates  that  a  check-off  box  on  a  form 
provided  by  the  charity  can  be  used  to 
reject  a  ticket  at  the  time  of 
contribution.  A  taxpayOT  who  has 
properly  rejected  a  benefit  offered  by  a 
charitable  organization  may  claim  a 
deduction  in  the  full  amount  of  the 
payment  to  the  charitable  organization, 
and  the  contemporaneous  written 
acknowledgment  need  not  reflect  ttie 
value  of  |he  rejected  benefit. 

Certain  Goods  or  Services  Disregarded 

Goods  or  Services  With  Insubstantial 
Value 

Under  guideUnes  set  forth  in  Rev.^ 
Proc  90-12. 1990-1  CB.  471,  and  Rev. 
Proc.  92-49,  1992-1  CB.  987,  certain 
goods  or  services  received  in  exchange 
for  a  payment  to  a  charity  are  treated  as 
having  insubstantial  value  and  can 
therefore  be  disregarded  for  the  purpose 
of  determining  the  amount  of  a 
taxpayer's  payment  that  is  deductible  as 
a  charitable  contribution.  Under  these 
guidialines,  if  a  taxpayer  makes  a 
payment  to  a  charitable  organization  in 
the  context  of  a  fundraising  campaign. 


and  receives  benefits  with  a  feir  market 
value  of  not  more  than  two  percent  of 
the  amount  of  the  payment  (up  to  a 
maximum  of  $67,  for  1996).  the  benefits 
received  are  considered  to  have 
insubstantial  value  for  purposes  of 
determining  the  amount  of  the 
taxpayer's  contribution.  (The  $67 
benefit  limitation  is  adjusted  annually 
for  inflation.) 

Further,  if  a  taxpayer  makes  a 
payment  of  $33.50  or  more  to  a  charity  . 
and  receives  only  tpken  items  in  return; 
the  items  are  considered  to  have 
insubstantial  value  if  they  (1)  bear  the 
charity's  name  or  logo,  and  (2)  have  an 
aggregate  cost  to  the  charity  of  $6.70  or 
less.  (The  $33.50  and  $6.70  amounts 
apply  to  payments  made  in  1996;  these 
amounts  are  adjusted  annually  for 
inflation.)  In  addition,  newsletters  not  of 
commercial  quality  and  low-cost  items 
provided  for  free  without  an  advance 
order  are  considered  to  have 
insubstantial  value. 

Under  secUon  1.170A-13(fH8Hi)(A)  of 
the  regulations,  the  same  types  of  goods 
and  services  disregarded  under  the 
guidelines  of  Rev.  Procs.  90-12  and  92- 
49  can  be  disregarded  for  purposes  of 
substantiation  under  section  170(f)(8). 
One  conomenter  asked  whether  the 
contemporaneous  written 
acknowledgment  provided  to  a  donor 
receiving  goods  or  services-of 
insubstantial  value  should  indicate  that 
no  goods  or  services  were  received. 
When  a  donee  organization  provides  a 
donor  only  with  goods  or  services 
having  insubstantial  value  under  Rev. 
Procs.  9&-12  and  92-49,  the 
contemporaneous  written 
acknowledgment  may  indicate  that  no 
goods  or  services  were  provided  in 
exchange  for  the  donor's  payment.  See 
Example  2.  $  1.170A-13(0(8)(ii). 

Anothw  commentw  stated  that  the 
rules  in  Rev.  Procs.  90-12  and  92-49  Ux 
goods  or  services  of  insubstantial  value 
are  unduly  restrictive  and  prevent 
charitable  organizations  from 
recognizing  longstanding,  generous 
contributors  with  suitable  gifts  of 
appreciation.  Another  aigued  that  the 
costs  of  token  items  received  by  a 
taxpayer  during  the  yeer  &t>m  a  charity 
should  not  be  aggregated.  Sections 
1.170A-13(f)(8)(B)  and  1.170A- 
13(f)(9)(i)  provide  that  certain 
memberslUp  benefits  provided  in 
exchange  for  a  payment  of  $75  or  less 
may  be  disregarded  for  purposes  of 
determining  whether  any  quids  pro  quo 
were  provided  to  the  donor.  For 
purposes  of  sections  170(f)(8)  and  6115, 
these  provisions  supplement  the 
cat^ories  of  goods  or  services  treated  as 
having  insubstantial  value  under  the 
guidelines  of  Rev.  Procs.  90-12  and  92- 


49.  The  IRS  and  Treasury  believe  that 
application  of  the  guidelines  of  Rev. 
Procs.  90-12  and  92-49,  together  with 
the  membftiship  benefit  provisions  in 
the  final  regulations,  strikes  an 
appropriate  balance  between 
administrative  and  compliance  concerns 
under  sections  170(fK8)  and  6115. 
Accordingly,  the  guidelines  of  Rev. 
Procs.  90-12  and  92-49  have  not  been 
modified. 

Membership  B«iefits 

The  regulations  provide  limited  relief 
with  respect  to  certain  types  of  benefits 
customarily  provided  to  donors  in 
exchange  for  membership  payments. 
Two  types  of  membership  benefits 
offered  in  exchange  Ux  a  payment  of 
$75  or  less  may  be  disregarded:  (1)  Free 
jPnission  to  members-only  events  with 
a  pw-person  cost  to  the  charity  that  is 
no  higher  than  the  standard  for  low- 
cost  articles  under  section  513(h)(2)(C) 
($6.70  for  1996):  and  (2)  rights  or 
privileges  that  can  be  exercised 
frequently  during  the  membership 
period  (other  than  rights  or  privileges 
described  in  section  170(1),  governing 
rights  to  purchase  tickets  for  college 
athletic  events). 

Some  commenters  said  that  the  term 
freauently.  whm  read  in  conjunction 
with  the  examples,  provided  sufficient 
clarity  and  appropriate  flexibility.  Other 
conunenters  expressed  concern  about 
use  of  the  term  frequently,  stating  that 
it  was  vague  and  imprecise.  For  smaller 
organizations,  they  argued,  in 
determining  whether  a  right  of  free 
admission  to  a  series  of  events  can  be 
frequently  exercised,  consideration 
should  be  given  to  the  niunber  of  events 
held  by  the  organization  each  year.  The 
IRS  and  Treasury  believe  that  a  charity 
can  make  a  determination  that  a  right  or 
privilege  is  frequently  exercisable  by 
reference  to  the  examples  that  were  in 
the  proposed  regulations  and  are 
adopted  in  the  final  regulations. 

A  commenter  suggested  that  the  $75 
payment  amount  in  the  special  rules  fo^ 
membership  benefits  should  be  indexed 
for  inflation.  The  IRS  and  Treasury 
believe  that  it  is  important  for  the 
membership  payment  amount  to  be  a 
number  that  can  be  easily  remembered 
by  charities  and  donors.  For  this  reason, 
annual  inflation  adjustments  are  not 
advisable.  However,  the  IRS  and 
Treasury  will  consider  increases  to  this  , 
$75  figure  in  the  fiitiue. 

A  commenter  asked  whether  the  rule 
that  allows  taxpayers  to  disregard 
certain  membership  benefits  applies  to 
discounts  offered  by  a  donee 
organization  for  purchases  horn  retailers 
working  with  the  charity  to  provide     • 
discounts  to  members.  T'hese  discounts 
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are  to  be  treated  like  any  other  rights  or 
privileges  and,  therefore,  may  be 
disregarded  for  purposes  of  section 
170(f)(8)  if  they  can  be  exercised 
frequcoitly  during  the  mnnbership 
period. 

Goods  ot  Services  Provided  to  aDaiar'^ 
Employees  j 

Prior  to  publication  of  the  proposed^ 
regulations,  several  commenters  asked 
for  guidance  on  the  proper  method  of   I 
valuation  of  goods  or  services  provided 
by  charitable  organizations  to 
employees  of  donors.  The  final 
regulations  follow  the  proposed 
regulations  and  provide  that  goods  or 
services  provided  to  a  donor's 
employees  can  be  disregarded  if  they 
consist  of  the  types  of  benefits  that 
could  be  disreguded  when  provided 
directly  to  a  donor  (i.e.,  goods  or 
services  with  insulwtantial  value  and 
certain  annual  membership  benefits). 
For  any  other  types  of  goods  or  services 
provided  to  employees  of  a  donor 
making  a  contribution  of  $250  6r  more, 
the  contemporaneous  written 
acknowledgment  must  describe  the 
goods  or  services,  but  need  not  include 
the  donee  organization's  good  foith 
estimate  of  their  fair  market  value. 

A  commenter  stated  that  the  special 
rule  for  goods  or  services  provided  to 
employees  of  a  donor  should  also  be     I 
available  for  partners  in  a  partnership^ 
In  the  final  regulations,  the  exception 
for  goods  or  services  provided  to  a 
donor's  employees  has  been  modified  to 
include  partners  in  a  donor-partnership. 

A  commenter  was  concerned  about 
diarities  that  receive  funds  ttom  a 
private  foxmdation  estabUshed  by  a 
business  entity.  The  commenter 
suggested  that  such  charities  should  be 
permitted  to  provide  benefits  to 
ffinployees  of  the  business  entity 
without  any  tax  consequences.  Because 
this  suggestion  raises  issues  beyond  the 
scope  of  this  regulation  (including 
issues  relating  to  the  self-dealing  rules 
under  section  4941),  this  suggestion  was 
not  adopted. 

A  commenter  stated  that  when 
employees  receive  benefits  as  a  result  of 
an  onployer's  charitable  contribution,  it 
would  be  easier  for  the  charity  (rather 
than  the  employer)  to  estimate  the  fiair 
market  value  of  the  benefits.  Another 
commenter  stated  that  when  employees 
receive  benefits  that  cannot  be 
disr^arded  under  section  170,  the 
employer/donor  is  likely  to  deduct  the 
value  of  those  benefits  as  a  business     . 
expense  under  section  162.  Because 
employers  may  claim  the  full  amount  of 
their  paymmits  to  diarity — including 
the  value  of  the  bmiefits — as  a 
deduction,  the  commoita'  suggested 


that  employers  diould  be  relieved  of  the 
burden  of  valuing  such  benefits,  and 
that  the  full  amount  of  such  payments 
should  be  deductible  under  section  170. 

The  IRS  and  Treasury  recognize  that 
in  cases  where  employee  bmefits 
cannot  be  disregarded  for  piuposes  of 
section  170.  employers  may 
nevertheless  seek  to  deduct  their  costs 
pursuant  to  section  162.  For  deductions 
under  section  170,  however.  United 
States  V.  American  Bar  Endowment, 
supra,  limits  the  allowri>le  deduction  to 
the  amount  of  the  employer's  payment 
in  excess  of  the  value  of  employee 
benefits.  Accordingly,  if  the  employee 
benefits  cannot  be  disregarded,  their 
value  must  be  subtracted  from  the 
amount  of  the  employer's  pa3rment  to 
determine  the  correct  amount  of  the 
charitable  contribution  deduction. 
Although  valuation  may  be  difficult,  the 
IRS  andTreasury  continue  to  believe 
that  the  onployer  is  in  a  better  position 
than  the  charity  to  be  responsible  for 
valuation  of  bmiefits  provided  to 
employees. 

Payments  Cor  the  Right  To  Purchase 
Tidcets  to  College  Athletic  Events 

A  commenter  asked  for  clarificaticm 
regarding  the  appUcability  of  the 
substantiation  requirements  to 
payments  for  die  right  to  purchase 
tidtBtB  to  college  athletic  events.  Section 
170(1)  provides  that  payments  to 
colleges  or  universities  for  the  right  to 
purchase  tickets  to  athletic  events  are 
partially  (eighty  percent)  deductible  as 
charitable  contributions.  The  final 
regulations  have  been  modified  to 
clarify  how  sections  170(0(8)  and  6115 
apply  to  payments  described  in  section 

1700). 

For  piuposes  of  section  170(0(8). 
twenty  percent  of  the  amount  paid  for 
the  right  to  purchase  tickets  for  seating, 
at  college  or  university  athletic  events  is 
treated  as  the  fair  market  value  of  such 
right.  When  the  total  payment  for  the 
right  to  purchase  tickets  to  coU^e 
athletic  events  is  $312.50  or  more,  the 
portion  of  the  payment  treated  as  a 
charitable  contribution  will  be  $250  or 
more,  and  substantiation  will  be 
required  under  section  170(0(8).  For 
purposes  of  section  6115,  twenty 
percent  of  the  amount  paid  for  the  right 
to  purchase  tickets  for  seating  at  college 
or  university  athletic  events  is  treated  as 
a  good  faith  estimate  of  the  Gair  maiiiet 
value  of  this  right. 

Rules  Applicable  to  Corpotations   ~~ 

Several  commentws  suggested  that 
subchapter  C  corporations  (C 
corporations)  should  be  relieved  of  the 
substantiation  requireuients.  Some 
indicated  that  C  corporations  should  be 


exempt;  others  argued  ftur  a  de  minimis 
excepticm  for  C  corporations  making 
substantial  contributions.  Under  a  de 
minimis  exception,  deductions  im  all  of 
a  C  corporation's  charitable 
contributiims  would  be  allowed  if  the 
corporation  had  contemporaneous 
written  admowledgments  substantiating 
most,  or  substantiaUy  all,  of  its 
contributions.  These  commenters  stated 
that  the  substantiation  requirements 
were  enacted  to  det«-  individuals — not 
businesses — that  had  claimed  charitable 
contribution  deductions  for  the  full 
amounts  of  their  payments  to  charitable 
organizations,  even  though  they  had 
received  quids  pro  quo  in  exchange. 
They  suggested  that  the  IRS  exercise  the 
authority  provided  in  secticm 
170(0(8)(E)  and  make  the  substantiation 
requirements  inappKcable  to  C 
corporations.  The  final  regulations  do 
not  adopt  these  suggestions.  The  IRS 
and  Treasury  believe  that  exempting  C 
corporations  from  the  substantiation 
requirements  could,  in  fact,  encourage 
abuses  and  would  therefaro  conflict 
with  the  purpose  of  section  170(fM8). 

Meaning  of  Contemporaneous 

A  commenter  asked  whether  a 
taxpayer  may  file  an  amended  income 
tax  return  to  claim  a  charit^le 
contribution  deduction  if  the  taxpayer 
obtained  the  contemporaneous  written 
acknowledgment  for  the  contribution 
after  timely  filing  the  original  return. 
Section  170(0(8MC)  provides  that  a 
written  admowledgment  is 
contemporaneous  if  obtained  on  or 
befcnre  tne  earUer  of  (1)  the  date  that  the 
taxpayer  files  the  return  for  the  year  in 
which  the  ccmtribution  was  made,  or  (2) 
the  due  date  (including  extensions)  for 
filing  the  return  for  that  taxable  year.  A 
written  acknowledgment  obtained  after 
a  taxpayer  files  the  original  return  for 
the  year  of  the  contribution  is  not 
contemporaneous  within  the  meaning  of 
the  statute. 

Substantiation  of  Multiple  Contributions 

Several  commentere  asked  whether 
the  substantiation  requirements  apply  to 
multiple  contributions  totaling  $250  or 
m<He  made  to  a  single  charity  diuing  a 
single  year,  when  each  contribution  is 
less  than  $250.  The  conference  report 
accompanying  the  Omnibus  Budget 
Reconciliation  Act  of  1993  indicates 
that  separate  payments  will  be  treated  as 
separate  contributions  and  will  not  be 
aggr^(ated  for  piuposes  of  applying  the 
$250  threshold.  RR  Conf.  Rep.  No.  213, 
103d  Cong..  1st  Sess.  565,  n.  29  (1993). 
If  there  is  no  separate  payment  of  $250 
or  more,  substantiation  under  section 
170(f)(8)  is  not  required,  even  if  the  sum 
of  the  Separate  payments  is  $250  or 
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more.  Section  1.170A-13(0(1)  has  been 
modified  to  clarify  this.  A  comments 
asked  whether  there  must  be  a  separate 
contemporaneous  written 
acloiowledgment  for  each  contribution 
of  $250  or  more.  Section  1.170A-1 3(f)(1) 
has  been  modified  to  clarify  that  for 
multiple  contributions  of  $250  or  more 
to  one  charity,  one  acknowledgment 
that  reflects  the  total  mnount  of  the 
taxpayer's  contributions  to  the  charity 
for  the  year  is  sufficient. 

Fonn  (rf  Substantiation 

Commenters  asked  whether  a 
contemporaneous  written 
acknowledgment  mustlw  in  any 
particular  format.  As  long  as  it  is  in 
writing  and  contains  the  information 
required  by  law,  a  contemporaneous 
written  acknowledgment  may  he  in  any 
format.  One  commenter  suggested  that 
the  regulations  should  allow  charities  to 
report  dbaritable  contributions  directly 
to  the  IRS  on  Form  990  or  990-PF. 
Section  170(f)(8)  authorizes  the 
Secretary  to  prescribe  regulations 
allowing  donee  organizations  to  satisfy 
the  requirements  of  section  170(f)(8)  by 
filing  a  return  that  includes  the 
informaticm  described  in  section 
170(f)(8)(B).  The  IRS  and  Treasury  have 
decided  not  to  implement  this 
suggestion  at  this  time.  However,  in  an 
effort  to  reduce  papwwork  and  taxpayer 
burdens,  the  IRS  will  examine  whether 
any  existing  IRS  forms  can  be  modified 
to  assist  in  their  use  in  substantiating 
diaritable  contributions. 

A  commenter  asked  for  guidance  on 
the  proper  method  of  substantiating 
payments  by  corporations  that  agree  to 
match  employee  contributions  to 
charity.  When  an  employee  makes  a 
charitable  contribution  that  is  eligible 
for  a  corporate  matching  payment,  some 
charities  routinely  send  the 
participating  corporation  a  letter, 
notifying  the  corporation  of  the 
employee's  gift  and  thanking  it  in 
advance  for  the  matching  payment  the 
charity  expects  to  receive.  Commenters 
suggested  that  this  letter  be  treated  as 
meeting  the  corporation's  requirements 
under  section  170(f)(B).  This  suggestion 
has  not  been  adopted,  because  letters 
sent  in  advance  of  a  contribution  do  not 
substantiate  the  contribution.  The 
acknowledgment  under  section  170(f)(8) 
must  include  information  about  what 
has  been  "contributed."  The 
acknowledgment  cannot  be  completed 
until  after  the  charitable  contribution 
has  been  made.  (See  section  1.170A- 
l(b},  which  states  that  ordinarily  a 
contribution  is  made  at  the  time  ' 
delivery  is  effected.) 


Out-of-Pocket  Expenses  \\^? 

The  proposed  regulations  allowed 
volunteers  who  incurred  unreimbursed 
out-of-pocket  expenses  while 
performing  services  for  a  charity  to 
substantiate  their  contributions  with  a 
statement  that  described  the  services 
and  the  date  they  were  performed.  The 
acknowledgment  was  not  required  to 
list  the  amount  of  the  unreimbursed 
expense.  Several  commentera  suggested 
an  exemption  from  the  substantiation 
requirements  for  unreimbursed  out-of- 
pocket  expenses  incurred  incident  to 
the  rendition  of  services  to  a  donee 
organization.  Exemption  is  appropriate, 
they  argued,  because  the  requirements 
are  burdensome,  particularly  since  a 
donee  organization  is  often  imaware  of 
the  amount  and  nature  of  expenses 
incurred  by  volunteere  performing 
services  on  behalf  of  the  charity,  or  the 
exact  dates  on  which  the  volimteer 
services  were  performed.  The  final 
regulations  eliminate  the  requirement 
that  the  contemporaneous  written 
acknowledgment  include  the  date  on 
which  services  were  performed  for  the 
diarity.  However,  to  carry  out  the 
purposes  of  the  statute,  volunteere  ,  ^1 , 
claiming  a  charitable  contribution 
deduction  for  an  unreimbursed  expense 
of  $250  or  more  are  still  required  to 
obtain  substantiation  confirming  the 
type  of  services  they  performed  for  the 
charity. 

Good  Faith  Estimate 

Section  170(f)(8)  requires  a  written 
acknowledgment  furnished  by  a  charity 
to  a  donor  to  include  a  good  faith 
estimate  of  the  value  of  any  goods  or 
services  provided  to  the  donor.  Section 
6115(a)(2)  similarly  requires  a  written 
disclosure  statement  provided  to  a 
donor  making  a  quid  pro  quo 
contribution  of  more  than  $75  to       ■      ; 
include  a  good  faith  estimate  of  the 
value  of  goods  or  services  provided  to 
the  donor.  The  regulations  define  a  good 
faith  estimate  as  an  estimate  of  the  foir 
market  value  of  the  goods  or  services.  A 
taxpayer  can  generally  rely  on  the  good 
faitb  estimate  provided  by  a  charity. 

A  commenter  stated  that  the 
regulations  should  contain  an  example 
illustrating  how  charities  can  compute 
the  fair  market  value  of  goods  or 
services.  We  have  not  adopted  this 
suggestion.  There  is  no  single  correct 
way  to  determine  fair  market  value;  a 
charitable  organization  may  use  any 
reasonable  methodology  (e.g..      ^    ..^ 
comparison  with  comparable  retail 
prices,  markup  from  wholesale  cost)  to 
determine  the  fair  market  value. 
Examples  1  and  2  of  section  1.6115-^-. 
1(a)(3)  illustrate  this  rule.  •-.  ^ 


A  commenter  recommended  that  the 
regulations  state  that  a  donor  does  not 
have  to  use  the  good  faith  estimate 
provided  by  a  charitable  organization  if 
the  donor  believes  another  estimate  is 
more  accurate.  The  regulations  do  not 
mandate  that  a  donor  use  the  estimate  - 
provided  by  a  donee  organization  in      < 
calculating  the  deductible  amount. 
Indeed,  when  a  taxpayer  knows  or  has 
reason  to  know  that  an  estimate  is 
inacciuate,  the  taxpayer  may  not  treat 
the  donee  organization's  estimate  as  the 
fair  market  value. 

A  commenter  suggested  that  the 
regulations  indicate  that  recognition 
items,  such  as  plaqites  or  trophies  with 
an  honoree's  name  inscribed,  should  be 
considered  to  have  little,  if  any,  fair 
market  value.  This  suggestion  has  not 
been  adopted.  Inscribed  plaques  and 
trophies  may  have  some  value,  even 
though  the  value  may  be  less  than  cost 
In  addition,  see  §  1.170A-13(f)(8)(i)(A)  - 
regarding  goods  or  services  with 
insubstantial  value. 

Another  commenter  asked  whether 
the  listing  of  a  donor's  name  in  a 

Cgram  at  a  diarity-sponsored  event 
a  substantial  value.  An 
acknowledgment  in  such  a  program, 
which  identifies — rather  than 
promotes — a  donor,  is  an 
inconsequential  benefit  with  no 
significant  value.  See  Rev.  Rul.  68-432. 
1968-2  C.B.  104. 105,  holding  that 
"(sluch  privileges  as  being  associated 
%vith  or  being  known  as  a  benefactor  of 
.  the  (charitable]  organization  are  not 
significant  return  benefits  that  have 
monetary  value." 

Contributions  to  a  Split-Interest  Trust 

Section  1.170A-13(f)(13)  of  the 
proposed  regulations  provides  that 
section  170(f)(8)  does  not  apply  to  a 
transfer  of  property  to  a  charitable 
remainder  unitrust  (as  defined  in 
section  664(d)(2)).  A  commenter 
observed  that  there  are  two  other  types 
of  unitrusts  in  addition  to  the  type 
described  in  section  664(d)(2).  and  that 
these  unitrusts  should  be  treated 
similarly.  The  final  regulations  have 
been  modified  to  provide  that  the 
substantiation  requirements  of  section 
170(f)(8)  do  not  apply  to  transfers  to 
unitrusts  described  in  section  664(d)(3) 
or  section  1.664-3(a)(l)(i)(/>).  as  well  as 
to  unitrusts  described  in  section 
664(d)(2). 

Section  1.170A-13(f)(13)  of  the 
proposed  regulations  provides  that 
section  1 7b( f)(8)  applies  to  a  transfer  to 
a  pooled  income  fund.  Commenters 
requested  further  guidance  on  the 
proper  way  to  substantiate  contributions 
to  pooled  income  funds.  The  final 
regulations  have  been  modified  to 
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require,  in  the  case  of  a  transfer  of  cash 
or  other  property  to  a  pooled  income 
fund,  that  the  written  acknowledgment 
of  the  charitable  organization 
maintaining  the  fund  include  a 
statement  that  the  cash  or  other  property 
was  transferred  to  the  organization's 
pooled  income  fund  and  state  whether 
any  goods  or  services,  in  addition  to  the 
income  interest  in  the  fund,  were 
provided  to  the  transferor.  The 
contemporaneous  written 
acknowledgment  need  not  include  an 
estimate  of  the  value  of  the  income 
interest  in  the  pooled  income  fund.  The 
final  regulations  also  provide  guidance 
on  the  proper  method  of  substantiating 
a  deduction  claimed  by  a  taxpayer  who 
has  purchased  an  annuity  from  a 
charitable  organization. 

Special  Analyses 

It  has  been  determined  that  this 
Treasury  decision  is  not  a  significant 
regulatory  action  as  defined  in 
Executive  Order  12866.  Therefore,  a 
costbenefit  analysis  is  not  required.  It 
also  has  been  determined  that  secti(Ni 
553(b)  of  the  Administrative  Procedure 
Act  (5  U.S.C.  chapter  5)  does  not  apply 
to  these  regulations,  and  because  the 
notice  of  proposed  rulemaking 
preceding  the  regulations  was  issued 
prior  to  March  29, 1996,  the  Regulatory 
Flexibility  Act  (5  U.S.C.  chapter  6)  does 
not  apply.  See  5  U.S.C  section  601.  Pub. 
L.  104-121  section  245.  Pursuant  to 
section  7805(f)  of  the  Internal  Revenue 
Code,  the  notice  of  proposed  rulemaking 
preceding  these  regulations  was 
submitted  to  the  Chief  Coimsel  for 
Advocacy  of  the  Small  Business 
Administration  for  comment  on  the 
impact  of  the  proposed  regulations  on 
small  businesses. 

Drafting  Information 

The  principal  author  of  these 
regulations  is  Jefiierson  K.  Fox,  Office  of 
the  Assistant  Chief  Coimsel  (Income  Tax 
and  Accounting),  Internal  Revenue 
Service.  However,  other  personnel  from 
the  IRS  and  the  Treasury  Department 
participated  in  their  development 

List  of  Subjects 

26 CFR Parti  ^  -  .  j 

Income  taxes.  Reporting  and  I 

recordkeeping  requirements.  | 

26  CFR  Part  602 

Reporting  and  recordkeeping 
requirements. 

Adoption  of  Ammdments  to  the 
Regulations 

Accordingly,  26  CFR  parts  1  and  602 
are  amended  as  follows: 


PART  1— INCOME  TAXES 

Paragraph  1.  The  authority  citation 
for  part  1  is  amended  by  adding  a  new 
entry  in  numerical  order  for  Section 
1.170A-1  and  revising  the  entry  for 
Section  1.170A-13  to  read  as  follows: 

Authority:  26  U.S.C  7805. 

Section  1.1 70A-1  also  issued  under 
26  U.S.C.  170(a). 

Section  1.170A-13  also  issued  under 
26  U.S.C  170(fM8).  •  •  * 

Par.  2.  Section  1.170A-1  is  amended 
as  follows: 

1.  Paragraph  (h)  is  redesignated  as 
paragraph  (j). 

2.  Paragraph  (i)  is  redesignated  as 
paragraph  (k)  and  is  revised. . 

3.  Paragraph  (h)  is  added. 

4.  Paragraph  (i)  is  added  and  reserved. 
The  additions  and  revisions  read  as 

follows: 

f1.l70A-1    Charitable,  etc..  comrltHittons 
and  gifts;  allowance  of  deduction. 

•        •        *        *        • 

(h)  Payment  in  exchange  for 
consideration — (1)  Burden  on  taxpayer 
to  show  that  all  or  part  of  payment  is 
a  charitable  contribution  or  gift.  No  part 
of  a  payment  that  a  taxpayer  makes  to 
or  for  the  use  of  an  organization 
described  in  section  170(c)  that  is  in 
consideration  for  (as  defined  in 
§  1.170A-13(f)(6))  goods  or  services  (as 
defined  in  §  1.170A-13(f)(5))  is  a 
contribution  or  gift  within  the  meaning 
of  section  170(c)  unless  the  taxpayer — 

(i)  Intends  to  make  a  payment  in  an 
amount  that  exceeds  the  fair  market 
value  of  the  goods  or  services;  and 

(ii)  Makes  a  payment  in  an  amoimt 
that  exceeds  the  fair  market  value  of  the 
goods  or  services. 

(2)  Limitation  on  amount  deductible — 
(i)  In  general.  The  charitable 
contribution  deduction  under  section 
170(a)  for  a  payment  a  taxpayer  makes 
partly  in  consideration  for  goods  or 
services  may  not  exceed  the  excess  of — 

(A)  The  amount  of  any  cash  paid  and 
the  fair  market  value  of  any  property 
(other  than  cash)  transferred  by  the 
taxpayer  to  an  organization  described  in 
section  170(c);  over 

(B)  The  fair  market  value  of  the  goods 
or  services  the  organization  provides  in 
refiun. 

(ii)  Special  rules.  For  special  limits  on 
the  deduction  for  charitable 
contributions  of  ordinary  income  and 
capital  gain  property,  see  section  170(e) 
and  §§  1.170A-4  and  1.170A-4A. 

(3)  Certain  goods  or  senrices 
disregarded.  For  purposes  of  section 
170(a)  and  paragraphs  (h)(1)  and  (h)(2) 
of  this  section,  goods  or  services 
described  in  §1.170A-13(f)(8)(i)  or 

§  1.170A-13(f)(9)(i)  are  disregarded. 


(4)  Donee  estimates  t^the  value  of 
goods  or  services  may  be  treated  as  fair 
market  value — (i)  In  general.  For 
purposes  of  section  170(a),  a  taxpayer 
may  rely  on  either  a  contemporaneous 
written  acknowledgment  provided 
under  section  170(0(8)  and  §  1.170A- 
13(f)  or  a  written  disclosure  statement 
provided  under  section  6115  for  the  fair 
market  value  of  any  goods  or  services 
provided  to  the  taxpajrer  by  the  donee 
organi^tion. 

(ii)  Exception.  A  taxpayer  may  not 
treat  an  estimate  of  the  value  of  goods 
or  services  as  their  fair  market  value  if 
the  taxpayer  knows,  or  has  reason  to 
know,  that  such  treatment  i^ 
unreasonable.  Fw  example,  if  a  taxpayer 
knows,  or  has  reason  to  know,  that  there 
is  an  error  in  an  estimate  provided  by 
an  organization  described  in  section 
170(c)  pertaining  to  goods  or  services 
that  have  a  readily  ascertainable  value, 
it  is  unreasonable  for  the  taxpayer  to 
treat  the  estimate  as  the  fair  mariiet 
value  of  the  goods  or  services.  Similarly, 
if  a  taxpayer  is  a  dealer  in  the  type  of 
goods  or  services  provided  in 
consideration  for  the  taxpayer's 
payment  and  knows,  or  has  reason  to 
know,  that  the  estimate  is  in  error,  it  is 
unreasonable  for  the  taxpayer  to  treat 
the  estimate  as  the  fair  market  value  of 
the  goods  or  services. 

(5)  Examples.  The  following  examples 
illustrate  the  rules  of  this  paragraph  (h). 

Example  1.  Certain  goods  or  services 
disregarded.  Taxpayer  makes  a  SSO  payment 
to  Charity  B,  an  organization  described  in 
section  170(c),  in  exchange  for  a  fianiily 
membership.  The  family  memberahip  entides 
Taxpayer  and  members  of  Taxpayer's  femily 
to  certain  benefits.  These  benefits  include 
free  admission  to  %veekly  poetry  readings, 
discounts  on  merchandise  sold  by  B  in  its  gift 
shop  or  by  mail  order,  and  invitations  to 
special  events  for  members  only,  such  as 
lectures  or  informal  receptions.  When  B  first 
offers  its  membership  package  fca  the  year,  B 
reasonably  projects  that  each  special  event 
for  members  will  have  a  cost  to  B,  excluding 
any  allocable  overhead,  of  $5  or  less  per 
person  attending  the  event.  Because  the 
family  membership  benefits  are  disregarded 
pursuant  to  §  1.170A-13(f)(8Mi).  Taxpayer 
may  treat  the  $50  payment  as  a  contribution 
or  gift  within  the  meaning  of  section  170(c), . 
re^irdless  of  Taxpayer's  intent  and  whether 
or  not  the  payment  exceeds  the  fair  market 
value  of  the  goods  or  services.  Purthennore,    . 
any  charitable  contribution  deduction 
available  to  Taxpayer  may  be  calculated 
without  regard  to  \he  membership  benefits. 

Example  2.  Treatment  of  gpod  faith 
estimate  at  auction  as  the  fair  market  value. 
Taxpayer  attends  an  auction  held  by  Charity 
C,  an  organization  described  in  section 
170(c).  Prior  to  the  auction,  C  publishes  a 
catalog  that  meets  the  requirements  for  a 
written  disclosure  statement  under  section 
6115(a)  (including  Cs  good  &ith  estimataof  > 
the  value  of  items  that  «rill  be  available  for 
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Udding).  A  representative  of  C  gives  a  copy 
of  the  catalog  to  each  individual  (including 
Taxpayer)  who  attends  the  auction.  Taxpayer 
notes  that  in  the  catalog  C»  estimate  of  the 
valtie  of  a  vase  is  $100.  Taxpayer  has  no 
reason  to  doubt  the  accuracy  of  this  estimate. 
Taxpayer  successfully  bids  and  pays  $500  for 
the  vase.  Because  Taxpayer  knew,  prior  to 
making  her  payment,  that  the  estimate  in  the 
catalog  was  leas  than  the  amount  of  her 
payment,  Taxpayer  satisfies  the  requirement 
of  paragraph  (h)(1)(i)  of  this  section.  Because 
Taxpayer  makes  a  pnyment  in  an  amount  that 
exceeds  that  estimate.  Taxpayer  satisfies  the 
requirements  of  paragraph  (h)(l)(ii)  of  this 
sactioo.  Taxpayer  may  treat  Cs  estimate  of 
the  value  of  the  vase  as  its  fair  market  value' 
in  determining  the  amount  of  her  charitable 
contribution  deduction. 

Example  3.  Gbod  faith  estimate  not  in  " 
error.  Taxpayer  makes  a  $200  payment  to 
Charity  D.  an  organization  described  in 
section  170(c).  In  return  for  Taxpayer's 
payment,  D  gives  Taxpayer  a  book  that 
Taxpayer  could  buy  at  retail  prices  typically 
ranging  from  $18  to  $25.  D  provides 
Taxpayer  with  a  good  faith  estimate,  in  a 
written  disclosure  statement  under  section 
6115(a).  of  $20  for  the  value  of  the  book. 
Becatise  the  estimate  is  within  the  range  of 
typical  retail  prices  for  the  book,  the  estimate 
contained  in  the  written  disclosure  statement 
is  not  in  error.  Although  Taxpayer  knows 
that  the  book  is  sold  for  as  much  as  $25, 
Taxpayer  may  treat  the  estimate  of  $20  as  the 
fair  market  value  of  the  book  in  determining 
the  amount  of  his  charitable  contribution 
deduction. 

(i)  (Reserved] 

•  •        •        •        • 

(k)  Effective  date.  In  general  this  « 
section  applies  to  contributions  made  in 
taxable  years  beginning  after  December 
31, 1969.  Paragraph  (j)(ll)  of  this 
section,  however,  applies  only  to  out-of- 
pocket  expenditures  made  in  taxable 
years  begiuning  after  December  31, 
1976.  In  addition,  paragraph  (h)  of  this 
section  applies  only  to  payments  made 
on  or  after  December  16, 1996.  However, 
taxpayers  may  rely  on  the  rules  of 
paragraph  (h)  of  this  section  for 
payments  made  on  or  after  January  1, 
1994. 

Par.  3.  Section  1.170A-13  is  amended 
by  revising  paragraph  (f)  to  read  as 
follows: 

f  1.170A-13    RacoRlkaaping  and  rstum 
raqulrMnMits  tor  daductiona  for  ctiarttafale 
oontrttMitkMW. 

•  •        •        •        * 

(f)  Substantiation  of  charitable 
contributions  of  $250  or  more — (1)  In 
general.  No  deduction  is  allowed  under 
section  170(a)  for  all  or  part  of  any 
contribution  of  $250  or  more  unless  the 
taxpayer  substantiates  the  contribution 
with  a  contemporaneous  written 
acknowledgment  from  the  donee 
organization.  A  taxpayer  who  makes 
more  than  one  contribution  of  $250  or 


more  to  a  donee  organization  in  a 
taxable  year  may  substantiate  the 
contributions  with  one  or  more      ,[-  _  ~' 
contemporaneous  written 
acknowledgments.  Section  170(f)C8) 
does  not  apply  to  a  payment  of  $250  or 
more  if  the  amoimt  contributed  (as 
determined  under  $  1.170A-l(h))  is  less 
than  $250.  Separate  contributions  of  less 
than  $250  are  not  subject  to  the 
requirements  of  section  170(0(8), 
regardless  of  whether  the  sum  of  the 
contributions  made  by  a  taxpayer  to  a 
donee  organization  during  a  taxable  year 
equals  $250  or  more. 

(2)  Written  acknowledgment.  Except 
as  otherwise  provided  in  paragraphs 
(f)(8)  through  (f)(ll)  and  (f)(13)  of  this 
section,  a  written  acknowledgment  from 
a  donee  organization  must  provide  the 
following  information — 

(i)  The  amount  of  any  cash  the 
taxpayer  paid  and  a  description  (but  not 
necessarily  the  value)  of  any  property 
other  than  cash  the  taxpayer  transferred 
to  the  donee  organization; 

(ii)  A  statement  of  whether  or  not  the 
donee  organization  provides  any  goods 
or  services  in  consideration,  in  whole  or 
in  part,  for  any  of  the  cash  or  other 
property  transferred  to  the  donee 
organization; 

(iii)  If  the  donee  organization  provides 
any  goods  or  services  other  than 
intangible  religious  benefits  (as 
described  in  section  170(f)(8)),  a 
description  and  good  faith  estimate  of 
the  value  of  those  goods  or  services;  and 

(iv)  If  the  donee  organization  provides 
any  intangible  religious  benefits,  a 
statement  to  that  effect. 

(3)  Contemporaneous.  A  written 
acknowledgment  is  contemporaneous  if 
it  is  obtained  by  the  taxpayer  on  or 
before  the  earlier  of — 

(i)  The  date  the  taxpayer  files  the 
original  return  for  the  taxable  year  in 
which  the  contribution  was  made;  or 

(ii)  The  due  date  (including 
extensions)  for  filing  the  taxpayer's 
original  return  for  that  year. 

(4)  Donee  organization.  For  purposes 
of  this  paragraph  (f),  a  donee 
organization  is  an  organization 
described  in  section  170(c). 

(5)  Goods  or  services.  Goods  or 
services  means  cash,  property,  services, 
benefits,  and  privileges. 

(6)  In  consideration  for.  A  donee 
organization  provides  goods  or  services 
in  consideration  for  a  taxpayer's 
pajrment  if,  at  the  time  the  taxpayer 
makes  the  payment  to  the  donee 
organization,  the  taxpayer  receives  or 
expects  to  receive  goods  or  services  in 
exchange  for  that  payment  Goods  or 
services  a  donee  organization  provides 
in  consideration  for  a  payment  by  a 
taxpayer  include  goods  or  services 


provided  in  a  year  ether  than  the  year 
in  which  the  taxpayer  makes  the 
payment  to  the  donee  organization. 

(7)  Good  faith  estimate.  For  purposes 
of  this  section,  good  £aith  estimate 
means  a  donee  organization's  estimate 
of  the  foir  market  value  of  any  goods  or 
services,  without  regard  to  the  manner 
in  which  the  organization  in  £act  made 
that  estimate.  See  §  1.170A-l(h)(4)  for 
rules  regarding  when  a  taxpayer  may 
treat  a  donee  organization's  estimate  of 
the  value  of  goods  or  services  as  the  fair 
market  value. 

(8)  Certain  goods  or  services 
disregarded — (i)  In  general.  For 

f>urposes  of  section  170(f)(8),  the 
bllowing  goods  or  services  are 
disregarded — 

(A)  Goods  or  services  that  have 
insubstantial  value  imder  the  guidelines 
provided  in  Revenue  Procedures  90-12, 
1990-1  CB.  471,  92-49, 1992-1  C.B. 
987,  and  any  successor  documents.  (See 
§601.601(d)(2)(ii)  of  the  Statement  of 
Procedural  Rules,  26  CFR  part  601.);  and 

(B)  Annual  membership  oenefits 
offered  to  a  taxpayer  in  exchange  for  a 
payment  of  $75  or  less  per  year  that 
consist  of— 

(1)  Any  rights  or  privileges,  other  than 
those  described  in  section  170(1),  that 
the  taxpayer  can  exercise  frequently 
during  the  membership  period. 
Examples  of  such  rights  and  privileges 
may  include,  but  are  not  limited  to,  free 
or  discoimted  admission  to  the 
organization's  facilities  or  events,  free  atr 
discotmted  parking,  preferred  access  to 
goods  or  services,  and  discoimts  on  the 
purchase  of  goods  or  services;  and 

(2)  Admission  to  events  during  the 
membership  period  that  are  open  only 
to  members  of  a  donee  organization  and 
for  which  the  donee  organization 
reasonably  projects  that  the  cost  per 
person  (excluding  any  allocable 
overhead)  attending  each  such  event  is 
within  the  limits  established  for  "low 
cost  articles"  imder  section  513(h)(2). 
The  projected  cost  to  the  donee 
organization  is  determined  at  the  time 
the  organization  first  offers  its 
membership  package  for  the  year  (using 
section  3.07  of  Revenue  Procedure  90- 
12,  or  any  successor  documents,  to 
determine  the  cost  of  any  ftems  or 
services  that  are  donated). 

(ii)  Examples.  The  following 
examples  illustrate  the  rules  of  this 
paragraph  (0(8). 

Example  1.  Membership  benefits 
disregarded.  Performing  Arts  Center  E  is  an 
organization  described  in  section  170(c).  In 
return  for  a  ftayment  of  $75.  E  often  a 
package  of  basic  membership  benefits  that 
includes  the  right  to  purchase  tickets  to 
performances  one  week  before  they  go  on 
sale  to  the  general  public,  free  parking  in  Fa 
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garage  duringevening  and  weekend 
perfofmances,  and  a  10%  discount  on 
merchandise  sold  in  Fs  gift  shop.  In  return 
for  a  payment  of  $150,  E  offers  a  package  of 
prefiBrred  membership  benefits  that  includes 
all  of  the  benefits  in  the  $75  package  as  well 
as  a  poster  that  is  sold  in  Fs  gift  shop  for 
$20.  The  basic  membership  and  the  preferred 
membership  are  each  valid  for  twelve 
months,  and  there  are  approximately  50 
performances  of  various  productions  at  E 
during  a  twelve-month  period.  Fs  gift  shop 
is  open  for  several  hours  each  week  and  at 
pernvmance  times.  F,  a  patron  of  the  arts,  is 
solicited  by  B  to  make  a  contribution.  E  o£Eers 
Fthe  preferred  membership  benefits  in 
return  for  a  payment  of  $150  or  more.  F 
makes  a  payment  of  $300  to  £.  F  can  satisfy 
the  substantiation  requirement  of  section 
170(fX8)  byjibtaining  a  contemporaneous 
written  acknowledgment  firom  £  that 
includes  a  description  of  the  poster  and  a 
good  fiaith  estimate  of  its  fair  market  value 
($20)  and  disregards  the  remaining 
membership  benefits. 

Example  2.  Contemporaneous  written 
acknowledgptent  need  not  mention  rights  or 
privileges  that  can  be  disregarded.  The  facts 
are  the  same  as  in  Example  1,  except  that  F 
made  a  payment  of  $300  and  received  only 
a  basic  membership.  F  can  satisfy  the  section 
170(f)(8)  substantiation  requirement  with  a 
contemporaneous  written  acknowledgment 
stating  that  no  goods  or  services  were 
provided. 

Example  3.  Ri^ts  or  privileges  that  cannot 
be  exercised  frequently.  Cmnmunity  Theater 
Group  C  is  an  organization  described  in 
section  170(c).  Every  summer,  G  performs 
four  different  plays.  Each  play  is  performed 
two  times.  In  return  for  a  membership  fee  of 
$60,  G  offers  its  members  free  admission  to 
any  of  its  pterformances.  Non-members  may 
purchase  tickets  on  a  performance  by 
perfonnance  basis  for  $1 5  a  ticket  H,  an 
individuel  who  is  a  sponsor  of  the  theater,  is 
solicited  by  G  to  make  a  omtribution.  G  tells 
H  that  the  membership  benefit  will  be 
provided  in  return  for  any  payment  of  $60  or 
more.  H  chooses  to  make  a  payment  of  $350 
to  G  and  reoeives  in  return  the  membership   , 
benefit.  G's  monbership  benefit  of  free 
admission  is  not  described  in  paragraph 
(f)(8Xi)(B)  of  this  section  because  it  is  not  a 
privilege  that  can  be  exercised  frequently 
(due  to  the  Umited  number  of  performances 
offered  by  G).  Therefore,  to  meet  the 
requirements  of  section  170(fK8),  a 
contemporaneous  written  acknowledgment 
of  ffs  $350  payment  must  include  a 
description  of  the  free  admission  benefit  and 
a  good  feith  estimate  of  its  value. 

Example  4.  Multiple  memberships.  In 
December  of  each  year,  K,  an  individual, 
gives  each  of  her  six  grandchildren  a  funior 
membership  in  Dinosaur  Museum,  an 
organization  described  in  section  170(c). 
Each  junior  membership  coets  $50,  and  K 
makes  a  single  payment  of  $300  for  all  six 
memberships.  A  junior  member  is  entitled  to 
free  admission  to  the  museum  and  to  weakly 
films,  slide  shows,  and  lectures  about 
dinosaurs.  In  addition,  each  junior  member 
receives  a  bi-monthly,  n<m-commercial 
quality  newsletter  with  information  about 
dinosaurs  and  upcoming  events.  ITs 


contemporaneous  written  acknowledgment 
bcm  Dinosaur  Museum  may  state  that  no 
goods  or  services  were  provided  in  exchange 
for  Jf  s  payment. 

(9)  Goods  or  services  provided  to 
employees  or  partners  of  donors — (i) 
Certain  goods  or  services  disregarded. 
For  purposes  of  section  170(f)(8),  goods 
or  services  provided  by  a  donee 
organization  to  employees  of  a  donor,  or 
to  partners  of  a  partnership  that  is  a 
donor,  in  return  for  a  payment  to  the 
organization  may  be  disregarded  to  the 
extent  that  the  goods  or  services 
provided  to  each  employee  or  partner 
are  the  same  as  those  described  in 
paragraph  (f)(8)(i)  of  this  section. 

(iijNo  good  faith  estimate  required 
for  other  goods  or  services.  If  a  taxpayer 
makes  a  contribution  of  $250  or  more  to 
a  donee  organization  and,  in  return,  the 
donee  organization  offers  the  taxpayer's 
employees  or  partners  goods  or  services 
(rther  than  those  described  in  paragraph 
(f)(9)(i)  of  this  section,  the 
contemporaneous  written 
acknowledgment  of  the  taxpayer's 
contribution  is  not  required  to  include 
a  good  faith  estimate  of  the  value  of 
such  goods  or  services  but  must  include 
a  description  of  those  goods  or  services. 

(iii)  Example.  The  following  example 
illustrates  the  rules  of  this  paragraph 
(f)(9). 

Example.  Museum  /is  an  oiganization 
described  in  section  170(c).  For  a  payment  of 
$40,  /  offers  a  package  of  basic  membership 
benefits  that  includes  free  admission  and  a 
10%  discount  on  merchandise  sold  in  ys  gift 
shop,  fs  other  membership  categories  are  for 
supporters  who  contribute  $100  or  more. 
Corporation  K  makes  a  payment  of  $50,000 
to  /  and,  in  return,  /  ofEns  tCs  employees  free 
admission  for  one  year,  a  tee-shirt  with  fs 
logo  that  costs  /  $4.50,  and  a  gift  shop  * 
discount  of  25%  for  one  year.  The  free 
admission  for  tCa  employees  is  the  same  as 
the  benefit  made  available  to  holders  of  the 
$40  membership  and  is  otherwise  described 
in  paragraph  (fK8)(i)(B)  of  this  section.  The 
tee-shirt  given  to  each  of  >f  s  employees  is 
described  in  paragraph  (fK8Mi)(A)  of  this 
section.  Therefore,  the  contemporaneous 
«mtten  acknowledgment  of  JTs  payment  is 
not  required  to  include  a  description  or  good 
feith  estimate  of  the  value  of  the  free 
admission  or  the  tee-shirts.  However,  because 
the  gift  shop  discount  offered  to  ICs 
employees  is  difiisrent  than  that  offered  to 
those  who  purchase  the  $40  membership,  the 
discount  is  not  described  in  paragraph 
(fHSKi)  of  this  section.  Thercribre.  the 
contemporaneous  written  acknowledgment 
of  Ks  payment  is  required  to  include  a 
description  of  the  25%  discoimt  offered  to 
Jf  s  employees. 

(10)  Substantiation  of  out-of-podiet 
expenses.  A  taxpayer  who  incurs 
unreimbursed  expenditures  incident  to 
the  rendition  of  services,  within  the 
meaning  of  §  1.170A-l(g),  is  treated  as 


having  obtained  a  contemporaneous 
written  acknowledgment  of  those 
expenditures  if  the  taxpayei^— 

(i)  Has  adeqtute  records  imder 
paragraph  (a)  of  this  section  to 
substantiate  the  amount  of  the 
expenditures;  and 

(ii)  Obtains  by  the  date  prescribed  in 
paragraph  (0(3)  of  this  section  a 
statement  prepared  by  the  donee 
organization  containing— 

(A)  A  description  of  the  services 
provided  by  the  taxpayer; 

(B)  A  statement  of  whether  or  not  the 
donee  organization  provides  any  goods 
or  services  in  consideration,  in  whole  at 
in  jpart,  for  the  unreimbursed 
expenditures:  and 

iO  The  information  required  bv 
paragraphs  (0(2)  (iii)  and  (iv)  of  this 
section. 

(11)  Contributions  made  bypayrM 
deduction — (i)  Form  of  substantiation. 
A  contribution  made  by  means  of 
withholding  firom  a  taxpayer's  wages 
and  payment  by  the  taxpayer's  employer 
to  a  donee  organization  may  be 
substantiated,  fw  purposes  of  section 
170(0(8),  by  both— 

(A)  A  pay  stub,  Fonn  W-2,  or  other 
document  furnished  by  the  employer 
that  sets  forth  the  amount  withheld  by 
the  employer  for  the  purpose  of 
paynient  to  a  donee  organization;  and 

(b)  a  pledge  card  or  other  document 
prepared  by  or  at  the  direction  of  the 
donee  organization  that  includes  a 
statement  to  the  effect  that  the 
organization  does  not  provide  goods  ot 
services  in  whole  or  partial 
consideration  for  any  contributions 
made  to  the  organization  by  payroll 
deduction. 

(ii)  Application  of  $250  threshold.  For 
the  purpose  of  applying  the  $250 
thrMhold  provided  in  section 
170(f)(8)(A)  to  contributions  made  by 
the  means  described  in  paragraph 
(0(1  l)(i)  of  this  section,  the  amount 
withheld  from  each  payment  of  wages  to 
8  taxpayer  is  treated  as  a  separate 
contribution. 

l\2)  Distributing  organizations  as 
donees.  An  organization  described  in 
section  170(c),  or  an  oiganization 
described  in  5  CFR  950.105  (a  Principal- 
Combined  Fimd  Organization  for 
purposes  of  the  Combined  Federal 
Campaign)  and  acting  in  that  capacity, 
that  receives  a  payment  made  as  a 
contribution  is  treated  as  a  donee 
organization  solely  for  purposes  of 
section  170(f)(8),  even  if  the 
organization  (pursuant  to  the  donor's 
instructions  or  otherwise)  distributes 
the  amount  received  to  one  or  more 
organizations  described  in  section 
170(c).  This  para^ph  (0(12)  does  not 
apply,  however,  to  a  jcaae  in  which  the 
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distributee  oiyinfiaHon  provides  goods 
or  services  as  part  of  a  transaction 
structured  with  a  view  to  avoid  taking 
the  goods  or  services  into  account  in 
determining  the  amount  of  the 
deduction  to  which  the  donor  is  eptitlad 
under  section  170. 

(13)  Transfers  to  certain  frustt. 
Section  1 70(f)(8)  does  not  apply  to  a    > 
transfer  of  property  to  a  trust  described 
in  section  170(f)(2)(B),  a  charitable 
remainder  annuity  trust  (as  defined  in 
section  664(d)(1)).  or  a  charitable 
remainder  unitrust  (as  defined  in 
section  664(d)(2)  or  (dX3)  or 

§  1.664(3)(aMlKi)(6)).  Section  170(fX8) 
does  apply,  however,  to  a  transiier  to  a 
pooled  income  fund  (as  defined  in 
section  642(c)(5));  for  such  a  translar. 
the  contemporaneous  written 
acknowledgment  must  state  that  the 
contribution  was  transferred  to  the 
donee  oiganization's  pooled'income 
fund  and  indicate  whether  any  goods  or 
services  (in  addition  to  an  income 
interest  in  the  fund)  were  provided  in 
exchange  for  the  transfer.  The 
ccmtemporaneous  written 
acknowledgment  is  not  required  to 
include  a  good  Eaith  estimate  of  the 
income  interest. 

(14)  Substantiation  of  payments  to  a 
college  or  university  for  the  right  to 
purchase  tickets  to  athletic  events.  For 
piuposes  of  paragraph  (f)(2)(iii)  of  this 
section,  the  right  to  purchase  tickets  for 
seating  at  an  athletic  evoit  in  exchange 
for  a  payment  described  in  section 
1700)  is  treated  as  having  a  value  equal 
to  twenty  percent  of  such  payment.  For 
example,  when  a  taxpayer  makes  a 
payment  of  $312.50  for  the  right  to 
purchase  tickets  for  seating  at  an 
athletic  event,  the  right  to  purchase 
tickets  is  treated  as  having  a  value  of 
S62.50.  The  remaining  $250  is  treated  as 
a  charitable  contribution,  which  the 
taxpayer  must  substantiate  in 
accordance  with  the  requirements  of 
this  section. 

(15)  Substantiation  of  charitable 
contributions  made  by  a  partnership  or 
an  S  corporation.  If  a  partnership  or  an 
S  corporation  makes  a  charitable 
contribution  of  $250  or  more,  the 
partnership  or  S  corporation  will  be 
treated  as  the  taxpayer  for  purposes  of 
section  170(f)(8).  Therefore,  the 
partnership  or  S  corporation  must 
substantiate  the  contribution  with  a 
jjOiitemporaneous  written 
acknowledgment  from  the  donee 

'  organization  before  reporting  the 
contributi(Hi  on  its  income  tax  return  for 
the  year  in  which  the  contribution  was 
made  and  must  maintain  the 
contemporaneous  written 
aciuiowledgment  in  its  records.  A 
partner  of  a  partnership  or  a  shareholder 


of  an  S  corparati<m  is  not  required  to 
obtain  any  additional  substantiation  for 
his  or  her  share  of  the  partnership's  or 
S  carpcraticm's  charitable  contribution. 

(16)  Purchase  of  an  annuity.  IS  a 
taxpayer  purchases  an  annuity  fitan  a 
charitable  organization  and  claims  a 
charitable  contribution  deduction  of 
$250  or  Aore  for  the  excess  of  the 
amount  paid  over  the  value  of  the      "^ 
annuity,  the  contemporaneous  written 
acknowledgment  must  state  whether 
any  goods  or  services  In  addition  to  the 
annuity  were  provided  to  the  taxpayw. 
The  contemporaneous  written 
acknowledgment  is  not  required  to^ 
include  a  ^od  fieuth  estimate  of  the  '' 
vahie  of  the  annuity.  See  §  1.170A- 
1(d)(2)  for  guidance  in  determining  the 
value  of  the  annuity. 

(17)  Substantiation  of  matched         .,». 
payme/tfs— (1)  In  general.  For  purposes 
of  secticm  170,  if  a  taxpayer's  payment 
to  a  donee  organization  is  matched,  in 
whole  or  in  part,  by  another  payor,  and 
the  taxpayer  receives  goods  or  services 
in  consideration  for  its  payment  and 
some  or  all  of  the  matching  payment, 
those  goods  or  services  will  be  treated 

as  provided  in  consideration  for  the 
taxiMyer's  payment  and  not  in 
consideration  for  the  matching  payment. 

(ii)  Example.  The  following  example 
illustrates  the  rules  of  this  paragraph 
(fXl7). 

Example.  Taxpayer  makes  a  $400  payment 
to  Charity  L,  a  doMe  ofganization.  Punuant 
to  a  matcttiog  payment  plan.  Taxpayer's 
employer  matolies  Taxpayer's  $400  payment 
with  an  additional  payment  of  $400.  In 
consideration  fiar  i!be  combined  payments  of 
$800,  L  gives  Taxpayer  an  item  that  it 
estimates  has  a  foir  market  value  of  $100.  L 
does  not  give  the  employer  any  goods  or 
services  in  consideration  for  its  contribution. 
The  contemporaneous  written 
acimowledginent  provided  to  the  employer 
must  include  a  statement  that  no  goods  or 
■ervices  were  provided  in  consideration  for 
tiie  employer's  $400  payment.  The 
contemporaneous  written  acknowledgment 
provided  to  Taxpayer  must  include  a 
statement  of  the  amount  of  Taxpayer's        ■•*'- 
payment,  a  description  of  the  item  received 
by  Taxpayer,  and  a  statement  that  L's  good 
bith  estimate  of  the  value  of  the  item     - 
received  by  Taxpayer  is  $100. 

(18)  Effective  date.  This  paragraph  (f) 
applies  to  contributions  made  cm  or 
after  December  16. 1996.  However, 
iaxpayers  may  rely  on  the  rules  of  this 
paragraph  (f)  for  contributions  made  on 
or  after  January  1, 1994. 

Par.  4.  Section  1.6115-1  is  added 
under  the  undesignated  centerfaeading 

Miscellaneous  Provisions  to  read  as 
follows: 


f  1.0116-1    Olacloeursrsquirefsentafor 
quM  pro  9UO  imuHfeuMoiWi  ^ 

(a)  Good  faith  estimate  defined— (1)  bt 
general.  A  good  feith  estimate  of  the 
value  of  goods  or  services  provided  by 
an  organization  described  in  section 
170(c)  in  consideration  for  a  taxpajfer's 
payment  to  that  organization  is  an 
estimate  of  the  fair  market  value,  within 
the  meaning  of  §  1.170A-l(c)(2),  of  the 
goods  or  services.  The  organization  may 
use  any  reasonable  methodology  in 
making  a  good  faith  estimate,  provided 
it  applies  the  methodology  in  good  faith. 
If  the  organization  fails  to  apply  the 
methodology  in  good  faith,  the 
oiganization  will  be  treated  as  not 
having  met  the  requirerooots  of  section 
6115.  See  section  6714  for  the  penalties 
that  apply  for  feihue  to  meet  the 
requirements  of  section  6115. 

(2)  Good  faith  estimate  for  goods  or 
services  that  are  not  commercially 
available.  A  good  faith  estimate  of  the 
value  of  goods  or  services  that  are  not 
generally  available  in  a  commercial 
transaction  may  be  determined  by 
reference  to  the  feir  market  value  of 
similar  or  comparable  goods  or  services. 
Goods  or  services  may  be  similar  or 
comparable  even  thou^  they  do  not 
have  the  unique  qualities  of  the  goods 
or  services  that  are  being  valued. 

(3)  Examples.  The  following  examples 
illustrate  the  rules  of  this  paragraph  (a). 

Example  1 .  Facility  not  available  on  a 
commacial  basis.  Museum  M,  an 
organization  described  in  section  170(c),  is 
located  in  Community  N.  In  return  for  a 
payment  of  $50,000  or  more,  M  allows  a  . 
dtmor  to  hold  a  private  event  in  a  room 
located  in  M.  Private  events  other  than  those 
held  by  such  donors  are  not  permitted  to  be 
held  in  M.  In  Community  N,  there  are  four 
hotels,  O,  P,  Q,  and  /?,  tiiat  have  ballrooms 
with  the  same  capacity  as  the  room  in  M.  Of 
these  hotels,  only  Oand  P  have  ballnxHns 
that  o£fiBr  amenities  and  atmosphere  that  are 
similar  to  the  amenities  and  atmosphere  of 
the  room  in  M  (although  O  and  P  lack  the 
imique  collection  of  art  tliat  is  displayed  in 
the  room  in  M).  Because  the  capacity, 
amenities,  and  atmosphere  of  ballrooms  in  O 
and  P  are  comparable  to  the  capacity, 
amenities,  and  atmosphere  of  the  room  in  M, 
a  good  foith  estimate  of  tiie  Iwnefits  received 
ban  Mmay  bedetomined  by  reference  to 
the  cost  of  renting  either  tiie  ballroom  in  O 
or  the  ballroom  in  P.  The  cost  of  renting  the 
Ixillroom  in  O  is  S2500  and,  therefore,  a  good 
faith  estimate  of  the  fair  market  value  of  the 
right  to  host  a  private  event  in  the  room  at 
M  is  $2500.  In  this  example,  the  ballrooms 
in  O  and  Pare  considered  similar  and 
comparable  facilities  to  the  room  in  M  for 
valuation  purposes,  notwithstanding  the  bet 
that  the  room  in  M  displays  a  unique 
collection  of  art 

Example  2.  Services  available  on  a 
commercial  basis.  Charity  S  is  an 
organization  described  in  section  170(c).  5 
o^rs  to  provide  a  oiw-hour  tennis  lesson 
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with  Tennis  PraiBMioiial  r  in  return  for  ths 
flnt  payment  of  $500  or  man  that  it  raoaivaa. 
rprovidas  oDe-hour  tennis  lessons  on  a 
cxunmercial  basis  for  $100.  Taxpayer  pays 
$500  to  S  and  in  return  receives  the  tennis 
lesson  with  r.  A  good  fiitith  estimate  of  the 
£tir  market  valuo  of  the  lesson  provided  in     , 
exchany  for  Taxpayer's  payment  is  $100. 

Kxamftle  3.  Caebrity  presence.  Charity  U  is 
an  organization  described  in  section  170(c). 
In  return  fw  the  first  payment  of  $1000  or 
more  that  it  receives,  l/will  provide  a  dinner 
for  two  followed  by  an  evening  tour  of 
Museum  V^  conducted  by  Artist  W,  whose 
most  recent  works  are  on  display  at  V.  iV 
does  not  provide  tours  of  V  on  a  commercial  | 
basis.  Typically,  tours  of  V  are  &ee  to  the 
public  Taxpayer  pays  $1000  to  U  and  in 
return  receives  a  dinner  valued  at  $100  and 
an  evening  tour  of  V  conducted  by  W. 
Because  tours  of  V^  are  typically  free  to  the 
public,  a  good  faith  estimate  of  the  value  of 
the  evening  tour  conducted  by  Vf  is  $0.  In 
this  example,  the  fact  that  Taxpayer's  tour  of 
Vis  conducted  by  iV rather  than  Vs  regular 
tour  guides  does  not  render  the  tours 
dissimilar  or  incomparable  for  valuation 
purposes. 

(jb)  Certain  goods  or  services 
disregarded.  For  purposes  of  section       I 
6115,  an  organization  described  in 
section  170(c)  may  disregard  goods  or 
services  described  in  §  1.1 70A-*  i 

13(fM8)(i). 

(c)  Value  of  the  right  to  purdiase 
tickets  to  college  or  university  athletic 
events.  For  purposes  of  section  6115,  the 
right  to  piirchase  tickets  for  seating  at  an 
allelic  event  in  exchange  for  a  paymmit 
described  in  section  170(1)  is  treated  as 
having  a  value  equal  to  twenty  percent 
of  such  payment 

(d)  Gooas  or  services  provided  to 
employees  or  partners  ofdonms — (1) 
Certain  goods  or  services  disregarded. 
For  purposes  of  section  6115,  goods  or 
services  provided  by  an  (Mganization 
described  in  section  170(c)  to  employees 
of  a  donor  or  to  partners  of  a  partnership 
that  is  a  donor  in  return  for  a  pajrmrait 
to  the  donee  organisation  may  be 
disregarded  to  the  extent  that  the  goods 
or  services  provided  to  eech  employee 
or  partner  are  the  same  as  those 
described  in  §1.170A-13(f)(8)(i). 

(2)  Description  permitted  in  lieu  of 
good  faith  estimate  for  other  goods  or 
services.  The  written  disclosure 
statement  required  by  section  6115  may 
include  a  description  of  goods  or  I 

services,  in  lieu  of  a  good  faith  estimate 
of  their  value,  if  the  donor  is — 

(i)  An  employer  and,  in  return  for  the 
donor's  quid  pro  quo  contribution,  an 
organization  described  in  section  170(c) 
provides  the  donor's  employees  with 
goods  or  services  other  than  those 
described  in  paragraph  (d)(1)  of  this 
section;  or  ; 

(ii)  A  partnership  and.  in  return  for  ita 
quid  pro  quo  contribution,  the 


oiganizatian  provides  paitneis  in  the 
paitniarship  with  goods  or  services  othsr 
than  those  described' in  paragraph  (d)(1) 
of  this  section. 

(e)  Effectivurdate.  This  section  appli«B 
to  contributions  made  on  or  after 
December  16, 1996.  However,  taxpayers 
may  rely  on  the  rules  of  this  section  for 
contributions  made  on  or  after  January 
1, 1994. 

PART  602-OMB  CONTROL  NUMBERS 
UNDER  THE  PAPERWORK 
REOUCnONACT 

Par.  5.  The  authority  citation  ftv  part 
602  continues  to  read  as  follows: 

Aatfaority:  28  U.S.C  7805., 

Par.  6.  Section  602.101(c)  is  amended 
by  adding  the  following  entries  in 
numeric^  order  to  the  table: 

leoiiai    OMB  Conirel  numbers. 

•       *        •        •        • 


CFR  port  or  sedton  wttere 
identified  and  described 


Ourrent 
OMB  con- 
trol No. 


Section  1.170A-13(I) 

•  * 

Sectkm  1.6115-1  — 


1545-1464 
1545-1464 


Maigaret  MUner  I 

CommiSsioDer  of  Internal  Revenue. 

Approved:  November  27, 1906. 
Donald  C.  Lnfaick. 

Acting  Assistant  Secretary  of  the  Treasury. 
(PR  Doc  08-31719  Filed  12-13-96: 8:45  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40CFRPart52 
[FL-067-1-«636a;  FRL-6640-q 

Approval  and  Promulgation  of 
Implementation  Plans  Florida: 
Approval  of  Revisions  to  FMrida 
Regulations 

AQBICY:  Environmental  Protection 

Agency  (EPA). 

action:  Direct  final  rule. 

8UIMARY:  EPA  is  approving  revisions  to 
the  Florida  State  Implementation  Plan 
(SIP)  for  ozone.  Tliese  revisions  were 
submitted  to  EPA  through  the  Florida 


Department  of  Environmental 
Regulation  (FD£R)  on  April  8, 1996,  aiyi 
revise  regulations  for  Stage  D  vapor 
recovery  (Sitage  D)  in  Florida's  ^. 
These  revisions  meet  all  of  EFA's 
requirements  fcv  Stage  n  programs  and  - 
do  not  adversely  affect  the  ability  of  the 
State  to  maintain  the  ozone  standard. 
Therefore  EPA  is  approving  the  SIP, 
revisions. 

DATES:  This  action  is  efiisctive  February 
14, 1997  unless  adverse  or  critical 
conunents  are  received  by  January  IS, 
1997.  If  the  effective  date  is  delayed, 
timely  notice  will  be  published  n  the 
Federal  Regiatar. 

ADOHEBSEK  Written  comments  on  this 
action  should  be  addressed  to  Alan 
Powell  at  the  Enviroiunental  Protection 
Agency.  Region  4  Air  Programs  Branch, 
100  Alabama  Street.  SW.,  Atlanta. 
Georgia  30303.  Copies  of  documents 
relative  to  this  action  are  available  for 
public  inspection  during  normal 
business  hours  at  the  following 
locations.  The  interested  persons 
wanting  to  examine  these  dociunents 
should  make  an  appointment  with  the 
appropriate  office  at  least  24  hours 
before  the  visiting  day.  Reference  file 
FL-067.  The  Region  4  office  may  have 
additional  background  documents  not 
available  at  the  other  locations. 

Environmoital  Protecti<m  Agency, 
Region  4  Air  Programs  Branch,  100 
Alabama  Street,  SW.,  Atlanta,  Georgia 
30303,  Alan  Powell,  404/562-9045. 

Florida  Department  of  Environmental 
Protection,  Twin  Towers  Office 
Building,  2600  Blair  Stone  Road. 
Tallahassee,  Florida  32399-2400. 
FOR  FURTHBt  MRMMAT10N  CONTACT: 
Alan  W.  Powell  of  the  EPA  Region  4  Air 
Programs  Brandi  at  (404)  562-9045. 
8UPH  rMTWTARY  MPOmtATION:  On 
Novembo- 15. 1990,  the  President 
signed  into  law  the  Clean  Air  Act 
Amendments  of  1990.  The  Clean  Air 
Act  (CAA)  as  amended  in  1990  includes 
new  requirements  for  the  improvement 
of  air  quality  in  ozone  non^ttainment 
areas.  Under  section  181(a)  of  the  CAA, 
nonattainment  areas  were  categorized 
by  the  severity  of  the  area's  ozone 
problem,  and  progressively  more 
stringuit  control  measures  were 
required  for  each  category  of  higher 
ozone  concentrations.  The  basis  for 
classifying  an  area  in  a  specific  category 
was  the  ambient  air  quality  data 
obtained  in  the  three  year  period  1987- 
1989.  The  CAA  delineates  in  section 
182  the  SIP  requirements  for  ozone 
nonattainment  areas  based  on  their 
classifications.  Specifically,  section 
182(b)(3)  requires  areas  classified  as 
moderate  to  implement  Stage  II  controls 
unless  and  untU  EPA  promulgates  On 
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Board  Vapor  Recovery  (OBVR) 
regulations  pursuant  to  section  202(a)(6) 
of  the  CAA.  Based  pn  consultation  widi 
the  Natianal  Highway  Transportatian 
Safety  Board.  EPA  determined  that 
OBVR  systems  were  unsafe  and 
therefore  moderate  areas  must 
implement  a  Stage  II  program.  On 
January  22, 1993,  the  United  States 
Coiul  of  Appeals  for  the  District  of 
Colimibia  ruled  that  EPA's  previous 
decision  not  to  require  OBVR  controls 
be  set  aside  and  that  OBVR  regulations 
be  promiilgated  pursuant  to  section 
202(aM6)  of  the  CAA.  Subsequently, 
EPA  reached  a  settlement  with  the 
plaintif&  which  required  EPA  to 
promulgate  final  regulations  by  January 
22, 1994.  The  EPA  Administrator  signed 
the  OBVR  final  rule  on  January  24, 
1994,  and  moderate  areas  are  not 
required  to  implement  Stage  II 
regulatioas.  However,  Florida 
implemented  a  Stage  n  program  in  the 
three  county  South  Florida  area  on 
January  8, 1993,  which  was  approved  by 
EPA  on  March  24. 1994  (59  FR  13883). 
Florida  intends  to  continue  Stage  II  as 
part  of  its  long  term  maintenance  plan. 
Based  on  issues  identified  during  the 
implementation  phase  of  the  regulation, 
Florida  issued  variances  to  nine  sources 
in  the  Everglades  in  West  Palm  Beach 
County.  The  variance  request  to  the 
Sta^  n  rule  is  discussed  below. 

Rule  62-252.  GasoUne  Vapor  Recovery 
STAGED 

Under  section  182(b)(3)  of  the  CAA, 
Florida  submitted  Stage  II  vapor 
recovery  rules  for  this  area,  and  EPA 
approved  the  regulation.  During  the 
implementation  phase.  FDEP  received 
request  from  nine  facilities  located  in 
the  Westernmost  areas  of  Palm  Beach 
County.  These  facilities  requested 
variances  from  the  time  schedule  set 
forth  in  the  regulation,  because  they 
would  suffer  economic  hardship  by 
installing  Stage  it  now  instead  of  in 
conjunction  with  a  state  funded 
underground  storage  tank  replacement 
program.  FDEP  determined  that  the 
emissions  from  these  sources  would  not 
affect  the  maintenance  plan  of  the  area 
and  granted  the  variances  on  February 
28, 1996.  Eight  facilities  will  install 
Stage  n  vapor  recovery  in  conjunction 
with  scheduled  tank  replacement  in 
2009.  The  other  facility  will  comply  in 
2005.  EPA's  review  of  the  request 
confirmed  that  despite  the  delay  in 
emissions  reductions,  the  projected 
emissions  in  the  area  continue  to  be 
consistent  with  the  maintenance  plan. 

Final  Action 

The  Agency  has  reviewed  this  request 
for  revision  of  the  federally-approved 


State  Implementation  plan  for 
"oonformance  with  the  provisions  of  the 
1990  amendments  enacted  on  November 
15, 1990.  The  Agency  has  determined 
tiM  this  action  conforms  with  those- 
requirements. 

The  EPA  is  publishing  this  rula 
without  a  prior  proposal  for  approval 
because  the  Agency  views  this  as  a 
noncontroversial  amendmoit  and 
anticipates  no  adverse  comments. 
However,  in  a  separate  document  in  this 
Federal  Register  publication,  the  EPA  is 
proposing  to  approve  the  SIP  revision 
should  adverse  or  critical  comments  be 
filed.  This  action  will  be  effective 
February  14. 1997  unless,  by  January  15, 
1997,  adverse  or  critical  comments  are 
received. 

If  the  EPA  receives  such  comments, 
this  action  wdll  be  withdrawn  before  the 
effective  date  by  publishing  a  .   , 

subsequent  docunaent  that  will 
withdraw  the  final  action.  All  public 
comments  received  will  then  be 
addressed  in  a  subsequent  final  rule 
based  on  the  separate  proposed  r\ile. 
The  EPA  will  not  institute  a  second 
comment  period  on  this  action.  Any 
parties  interested  in  commenting  on  this 
action  should  do  so  at  this  time.  If  no 
such  comments  are  received,  the  public 
is  advised  that  this  action  will  be 
effective  February  14, 1997. 

Nothing  in  this  action  should  be 
construed  as  permitting  or  allowing  or 
establishing  a  precedent  for  any  future 
request  for  revision  to  any  state 
implementation  plan.  Each  request  for 
revision  to  the  state  implementation 

Elan  shall  be  considered  separately  in 
ght  of  specific  technical,  economic, 
and  environmental  fectors  and  in 
relation  to  relevant  statutory  '    '. 

andregulatory  requirements. 

This  action  has  been  classified  as  a 
Table  3  action  for  signature  by  the 
Regional  Administrator  under  the 
procedures  published  in  the  Federal 
Register  on  January  19, 1939  (54  FR 
2214-2225).  as  revised  by  a  July  10. 
1995  memorandum  from  Mary  Nichols. 
Assistant  Administrator  for  Air  and 
Radiation.  The  Office  of  Management 
and  Budget  (OMB)  has  exempted  this 
regulatory  action  from  E.0. 12866 
review. 

Under  the  Regulatory  Flexibility  Act, 
5  U.S.C.  600  et  seq.,  EPA  must  prepare 
a  regulatory  flexibility  analysis 
assessing  the  impact  of  any  proposed  or 
final  rule  on  small  entities.  5  U.S.C  603 
and  604.  Alternatively,  EPA  may  certify 
that  the  rule  will  not  have  a  significant 
impact  on  a  substantial  number  of  small 
entities.  Small  entities  include  small 
businesses,  small  not  for-profit 
enterprises,  and  government  entities 


with  jurisdiction  over  populations  of 
less  than  50,000. 

SIP  approvals  under  section  110  and 
subchapter  I,  part  D  of  the  CAA  do  not 
create  any  new  requirements,  but 
simply  approve  requirements  that  the 
State  is  already  imposing.  Therefore, 
because  the  Federal  SlP-approval  does 
not  impose  any  new  requirements,  I 
certify  that  it  does  not  have  a  significant 
impact  on  any  small  entities  affected. 
Moreover,  due  to  thenature  of  the 
Federal-state  relationship  under  the 
CAA,  preparation  of  a  regulatory 
flexibility  analysis  would  constitute 
Federal  inquiry  into  the  economic 
reasonableness  of  state  action.The  CAA 
forbids  EPA  to  base  its  actions 
concerning  SIPs  on  such  grounds. 
Union  Electric  Co.  v.  USEPA.  427  U.S. 
246.  256-66  (S.Q.  1976);  42  U.S.C 
7410(a)(2)  and  7410(k)(3). 

Under  section  202  of  the  Unfunded 
Mandates  Reform  Act  of  1995 
("Unfunded  Mandates  Act"),  signed 
into  law  on  March  22, 1995,  EPA  must 
tmdertake  various  actions  in  association 
with  proposed  or  final  rules  that  include 
a  Federal  mandate  that  may  result  in 
estimated  costs  of  $100  miUion  or  more 
to  the  private  sector,  or  to  State,  local, 
or  tribal  governments  in  the  aggregate. 

Throu^  submission  of  this  state 
implementation  plan  or  plan  revision, 
the  State  and  any  affected  local  or  tribal 
governments  have  elected  to  adopt  the 

firogram  provided  for  under  Section 
insert)  of  the  CAA.  Hiese  rules  may 
bind  State,  local  and  tribal  governments 
to  perform  certain  actionsand  also 
require  the  private  sector  to  perform 
certain  duties.  EPA  has  examined 
whether  the  rules  being  approved  by 
this  action  will  impose  any  new 
requirements.  Since  such  sources  are 
alreedy  subject  to  these  regulations 
under  State  law,  no  new  requirements 
are  imposed  by  this  approval. 
Accordingly,  no  additional  costs  to 
State,  local,  or  tribal  governments,  or  to 
the  private  sector,  resuh  from  this 
action,  and  therefore  there  will  be  no 
significant  impact  on  a  substantial 
number  of  small  entities. 

Under  5  U.S.C.  801(a)(1)(A)  as  added 
by  the  Small  Business  Regulatory 
Enforcement  Fairness  Act  of  1996.  EPA 
submitted  a  report  containing  this  rule 
and  other  required  information  to  the 
U.S.  Senate,  the  U.S.  House  of 
Representatives  and  theComptroUer 
General  of  the  General  Accounting 
Office  prior  to  publication  of  the  rule  in 
today's  Federal  Register.  This  rule  is 
not  a  "major  rufe"  as  defined  by  U.S.C 
804(2) 

Under  section  307(b)(1)  of  Uw  Oean 
Air  Act  (CAA).  42  U.S.C.  7607(b)(1), 
petitions  for  judicial  review  of  this 


action  must  be  filed  in  the  United  States 
Court  of  Appeals  for  the  apprqpriate 
dicuit  by  Februaiy  14, 1997.  Filing  a 
petition  ba  reconsideration  by  the 
Administrator  of  this  final  nils  does  not 
afiisctthefinality  of  this  rule  for  j 

purposes  of  judicial  review  nor  does  it 
extend  the  time  within  which  a  petition 
for  judicial  review  may  be  filed,  and 
shall  not  postpcme  the  effectiveness  of 
such  rule  or  action.  This  action  may  not 
be  challenged  later  in  proceedings  to 
enforce  its  requirements.  (See  sectirai 
307(b)(2)  of  the  CAA.  42  U.S.a  I 

76b7(b)(2).)  ' 

List  of  Sul^ects  in  40  CFR  Part  52 


Environmental  protection,  Air 
pollution  control.  Hydrocarbons, 
Incorporation  by  reference, 
Intergovernmental  relations,  Ozone, 
Reporting  and  recordkeeping 
requirements. 

Dated:  September  5, 1099. 
A-StankyMoilNiig, 
Acting  Rogional  AdministTator. 

Part  52  of  chapter  I.  tiUe  40.  Code  of 
Federal  Regulations,  is  amended  as 
follows:  ♦ 

PART52-(AMENI>EP| 

1.  The  authority  citation  for  part  52 
continues  to  read  as  follows: 

Amfaoritj:  42  U.SX1  7401-7671q. 

Subpart  K—nortda 

2.  Section  52.520  is  amended  by 
adding  paragraph  (c)(96)  to  read  as 
follows: 

%S2JBao   Identification  of  plan. 


(96)  Nine  variances  to  FA.C.  Chapter 
62-252  were  submitted  by  the  Florida 
Department  of  Environmental  Protection 
on  April  8, 1996.  The  submittal  granted 
variances  from  the  regulations  for  vapor 
recovery  for  nine  faciUties. 

(i)  InoHporation  by  reference. 

(A)  Florida  Department  of 
Environmental  Protection  Order 
Granting  Variance  effecctive  February 
28, 1996  for  FAC  *508514770;  FAC 
#508944721;  FAC  #508630588;  FAC 
#50863023;  FAC  #508514723;  FAC 
#508514722;  FAC  #508514484;  FAC 
#508513991;  FAC  #508841861. 

(ii)  Other  matsriaL  Ncme. 
(PR  Doc.  96-31592  Filed  12-13-96;  8:45  ami 


40CFRPHt300 
[FRL-666S-q 

Natlofwl  Oil  and  Hazardoua 
Subatanoaa  Contlngancy  Plan; 
National  Priorttlaa  Uat  Update 

AOBICY:  Environmental  Protection 
Agency. 

ACTION:  Notice  of  Deletion  of  the  Twin 
Qties  Air  Force  Reserve  Base,  Small 
Arms  Range  I.andfill,  Minneapolis- 
StPaul  International  Airport  Superfimd 
Site,  MinneapoUs,  Minnesota,  firam  the 
Naticmal  Priorities  List  (NPL). 

SUMMARY:  The  Environmental  Protection 
Agency  (EPA)  annoimces  the  deletion  of 
the  Twin  Qties  Air  Force  Reserve  Base, 
Small  Arms  Range  I.andfiU. 
Minneapolis-St.Pavil  International 
Airport  Superfund  Site,  Minneapolis, 
Minnesota,  from  the  National  Priorities 
List  (NPL).  The  NPL  is  Appendix  B  of 
40  CFR  Part  300  which  is  the  National 
Oil  and  Hazardous  Substances 
Contingency  Plan  (NCP).  which  EPA 
promiilgated  pursuant  to  Section  105  of 
the  Comprehensive  Environmental 
Response,  CompensaticHi.  and  Liability 
Act  of  1980  (CERCLA),  as  amoided. 
This  action  is  being  taken  by  EPA  and 
the  State  of  Minnesota,  because  it  has 
been  determined  that  the  Responsible 
Parties  have  implemented  all 
appropriate  response  actions  required. 
Moreover,  EPA  and  the  State  of 
Minnesota  have  determined  that 
remedial  actions  conducted  at  the  site  to 
date  remain  protective  of  public  health, 
welfare,  and  the  environment. 
^FECnvE  DATE:  December  16, 1996. 
FOR  FURTHER  MFORMATION  OONTACT: 
Thomas  Bloom  at  (312)  886-1967  (SR- 
6J),  Remedial  Project  Manager, 
Superfund  Division,  U.S.  EPA— Regicm 
V.  7rWe8t  Jackson  Blvd.,  Chicago,  IL 
60604.  Information  on  the  site  is 
available  at  the  local  information 
repository  located  at:  the  Southdale 
Public  Library,  7001  Yoik  Avenue 
South,  Edina.  MN  55435  and  the  934th 
Air  Wing^hiblic  Affairs  Office.  760 
.  Military  Highway.  Minneapolis-StPaul 
lAP  Reserve  Station.  MN  55450-2000  . 
Requests  for  comprehensive  copies  of 
documents  should  be  directed  formally 
to  the  Regional  Docket  Office.  The 
contact  fn^  the  Regional  Dodcet  Offkse  is 
Jan  PfimdheUer  (H-7J).  U.S.  EPA, 
Region  V,  77  W.  Jackson  Blvd..  Chicago, 
IL  60604.  (312)  353-5821. 
8UPPLEMBITARV  MFORMATION:  The  site  to 
be  deleted  fron  the  NPL  is:  Twin  Qties 
Air  Force  Reserve  Base.  Small  Arms 
Range  Landfill,  Minneepolis-StPaul 
Intonatiooal  Airport  S^ierfimd  Site  ' 


located  at  the  Minneapolis-St.  Paul 
International^ Airport  in  Minnesota.  A 
Notice  of  In^t  to  Delete  for  this  site  ■ 
was  published  September  16, 1996  (16 
FR  48657).  The  closing  date  for 
comments  on  the  Notice  of  Intent  to 
Delete  was  October  16, 1996.  EPA 
received  no  comments  and  therefore  no 
Responsiveness  Summary  was  prepared. 

The  EPA  identifies  sites  which  appear 
to  present  a  significant  risk  to  public 
health,  welfare,  or  the  mvironment  and 
it  maintains  the  NPL  as  the  list  of  those 
sites.  Sites  on  the  NPL  may  be  the 
subject  of  Hazardous  Substance 
Response  Trust  Fimd  (Fund-)  financed 
remedial  actions.  Any  site  deleted  from 
the  NPL  remains  eUgible  for  Fund- 
financed  remedial  actions  in  the 
imlikely  event  that  conditions  at  the  site 
warrant  such  action.  Section 
300.425(e)(3)  of  the  NCP  states  that 
Fund-financed  actions  may  be  taken  at 
sites  deleted  from  the  NPL  in  the 
unlikely  event  that  conditions  at  the  site 
warrant  such  action.  Deletion  of  a  site 
from  the  NPL  does  not  affect  responsible 
party  liability  or  impede  agency  eff(Hts 
to  recover  costs  associated  with 
response  efforts. 

List  of  Snbfeds  in  40  CFR  Part  300 

Environmental  protection,  Air 
pollution  control.  Chemicals,  Hazardous 
substances,  Hazardous  waste. 
Intergovernmental  relations.  Penalties, 
Reporting  and  recordkeeping 
requirements,  Superfund,  Water  • 

pollution  control.  Water  supply. 

40  CFR  Part  300  is  amended  as 
follows: 

PART  300-(AMENDEO] 

1.  The  auth(»ity  citation  for  part  300 
continues  to  read  as  follows: 

AndMrily:  33  U.S.C  1321(cM2):  42  U.S.C 
9601-9657;  B.a  12777.  56  FR  54757,  3  CFR, 
1991  Camp.;  p.  351;  E.Q  12580, 52  FR  2923. 
3  CFR.  1867  CoDq).;  p.  193. 

Appandix  B— [Amendad] 

2.  Table  2  of  Appendix  B  to  part  300 
is  amended  by  removing  the  "Twin 
Cities  Air  Force  Base,  (SAR)  Landfill. 
Superfund  Site.  Minneapolis. 
Minnesota." 

Dated:  Novembar  7, 1996. 
ValdasV.AdaidcBB. 

R^atxd  Administrator.  US.  SPA.  Rfgioa  V. 
(FR  Doc  96-31708  Piled  12-13-06;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATIOH      SUPPLQIEMTARY  JHfOfmAVOH: 


Research  and  Special  Programs 
Administration 

49  CFR  Part  171 

[Dodm  Na  HM-2158;  Amdt  No.  171-^4q 

Rm2137-AC82 

Harmonization  With  the  United  Nations 
Recommendations,  IntematiorMi 
Maritime  Dangerous  Goods  Code,  and 
Intemationai  Civfl  Aviation 
Organization'a  TechrWcai  instructions 

AOBICY:  Rasearch  and  Special  Programs 
Administraticm  (RSPA).  DOT. 

ACTION:  Final  rale. 

summary:  This  final  nile  updates 
references  in  the  Hazardous  Materials 
Regulations  to  include  the  most  recent 
amendments  to  international  standards. 
Because  of  recent  changes  to  the 
hitemational  Maritime  Dangerous 
Goods  Code  (IMDG  Code)  and  the 
International  Civil  Aviation 
Organization's  Technical  Instructions 
for  the  SaJe  Transport  of  Dangerous 
Goods  by  Air  (ICAO  Technical 
Instructions),  these  amendments  are 
necessary  to  facilitate  the  continued 
transport  of  hazardous  materials  in 
international  commerce  by  vessel  and 
aircraft  when  these  intonaticmal 
regulations  become  effective. 

dates:  Effective  date:  The  effective  date 
of  these  amendments  is  Jime  1, 1997. 

Compliance  date:  Because  of 
international  standards  which  become 
effective  on  January  1. 1997,  RSPA  is 
authorizing  immediate  voluntary 
compliance.  However,  persons 
voluntarily  complying  with  these 
regulations  should  be  aware  that 
petitions  for  reconsideration  may  be 
received  and,  as  a  result  of  RSPA 's 
evaluation  of  those  petitions,  the 
amendments  adopted  in  this  final  rule 
could  be  subject  to  further  revision. 

Incorporation  by  reference.  The 
incorporation  by  reference  of  certain 
publications  listed  in  these  amendments 
has  been  approved  by  the  Director  of  the 
Federal  Register  as  of  June  1, 1997. 

IrOR  FURTHER  MFORMATKM  CONTACT:  Bob 
Richard,  Assistant  International 
Standards  Coordinator,  telephone  (202) 
366-0656,  or  Beth  Romo,  Office  of 
Hazardous  Materials  Standards, 
telephone  (202)  366-8553.  Reseen;!)  and 
Special  Programs  Administration,  U.S. 
Department  of  Transportation,  400 
Seventh  Street,  S.W.,  Washington,  D.C 
20590-0001. 


L  Background  / .« 

The  UN  Recommendations  are 
recommendations  issued  by  the  UN 
Committee  of  Experts  on  the  Tran^rart 
of  Dangerous  Goods.  These 
recommendations  are  amended  and 
updated  biennially  by  the  Committee  of 
Experts  and  are  distributed  to  nations 
throughout  the  world.  They  serve  as  the 
basis  for  national,  regional,  and 
international  modal  regiilations 
(specifically  the  IMDG  Code,  issued  by 
the  International  Maritime  Organization 
(IMO),  and  the  International  Civil 
Aviation  Organization  (ICAO)  Technical 
Instructions,  issued  by  the  ICAO 
Dangerous  Goods  Panel). 

Chi  Octobw  25, 1996,  RSPA  published 
a  notice  of  proposed  rulemaking  under 
Docket  HM-215B  (61  FR  553641  to 
amend  the  HMR  to  incorporate 
provisions  adopted  in  the  ninth  revised 
edition  of  the  UN  Recommendations, 
the  1997-98  ICAO  Technical 
Instructions,  and  Amendment  28  to  the 
IMDG  Code.  The  notice  contained 
proposals  which  would  more  fiilly  align 
the  HMR  with  international -air  and  sea 
traasport  requirements  which  become 
effective  on  January  1, 1997.  Other 
proposed  changes  in  the  NPRM  were 
based  on  feedback  from  the  regulated 
industry  and  RSPA  initiatives.  RSPA 
limited  the  comment  period  to  30  days 
and  stated  its  intent  to  develop  and 
issue  a  final  nile  to  coincide  with  the 
January  1, 1997  effective  date  for 
international  air  and  sea  transport 
requirements.  Conunoiters  to  the  NPRM 
were  very  supportive  of  RSPA's  efforts 
to  align  the  HMR  with  international 
standards  and  urged  RSPA  to  adopt 
regulations  to  incorporate  the  most 
recent  editions  of  the  ICAO  Technical 
Instructions  and  IMDG  Code  by  January 
1, 1997.  However,  due  to  an 
unanticipated  delay  in  publication  of 
the  NPRM  and  a  variety  of  complex 
issues  raised  by  commenters,  RSPA 
recognizes  the  impossibility  of  issuing 
one  final  rule  by  January  1, 1997,  that 
adequately  addresses  all  concerns 
expressed  by  commenters.  Therefore, 
RSPA  is  issuing  this  final  rule  to 
incorporate  the  latest  versions  of  the 
ICAO  Technical  Instructions  and  IMDG 
Code  to  allow  voluntary  compliance 
with  international  standards  on  January 
1, 1997.  All  other  changes  to  the  HMR 
proposed  in  the  NPRM  will  be 
addressed  in  a  subsequent  final  rale 
under  HM-215B. 

In  this  final  rale.  RSPA  is  amending 
§171.7  to  recognize  Amendment  28  to    . 
the  IMDG  Code,  which  has  recently 
been  published  by  the  International 
Maritime  Organization  (IMO).  This 


amendment  promulgates  numerous 
paiscellaneous  changes  to  the  IMDG 
Code  and  addresses  such  matters  as 
classification,  labeling,  packaging,  and 
documentation.  IMO  has  established 
January  1, 1997,  as  the  implementatim 
date  for  these  amendments.  In  §  171.12, 
the  HMR  authorize  shipments  prepared 
in  accordance  with  the  IMDG  Code  if  all 
or  part  of  the  transportation  is  by  vessel, 
subject  to  certain  conditions  and 
limitations. 

This  rule  also  incorporates  by 
reference  the  1997-1998  edition  of  the 
ICAO  Tedinical  Instractions,  which 
becomes  effisctive  on  January  1, 1997, 
pursuant  to  dedsions  taken  by  the  ICAO 
Council  regarding  implementation  of 
Annex  18  to  the  Convention  on 
International  Civil  Aviation.  The 
ofiiaring.  acceptance  and  transportation 
of  hazardous  materials  by  aircraft,  and 
by  motor  vehicle  either  before  Or  after 
being  transported  by  aircraft,  is 
authorized  in  §  171.11  as  fully 
equivalent  to  the  HMR  (with  certain 
exceptions)  if  in  conformance  with  the 
ICAO  Technical  Instructions. 

This  final  rule  serves  as  a  competent 
authority  approval  by  authorizing  a  six- 
month  period  for  use  of  either 
Amendinent  27  or  Amendment  28  of  the 
IMDG  Code  and  either  the  1995-96  or 
1997-98  ICAO  Technical  Instractions. 
Voluntary  compliance  with  new  IMDG 
Code  and  ICAO  requirements  is 
authorized  as  of  January  1, 1997,  but 
regulated  entities  may  comply  with  the 
old  requirements  imtil  June  1. 1997. 

n.  Rnlemeking  Analysea  and  Notices 

A.  Executive  Order  12866  and  DOT 
Regulatory  Policies  and  Procedures 

lliis  final  rule  is  not  considered  a 
significant  regulatory  action  under 
section  3(f)  of  Executive  Order  12866 
and,  therefore,  was  not  reviewed  by  the 
Office  of  Management  and  Budget.  The 
rule  is  not  considered  a  significant  rule 
under  the  Regulatory  Policies  and 
Procedures  of  the  Department  of 
Transportation  (44  FR  11034). 

The  economic  impact  of  this  final  rale 
is  expected  to  result  in  only  minimal 
costs  to  certain  persons  subject  to  the 
HMR  and  may  result  in  modest  cost 
savings  to  a  small  number  of  persons 
subject  to  the  HMR  and  to  the  agency. 
Because  of  the  minimal  economic 
impact  of  this  rale,  preparation  of  a 
regulatory  impact  analysis  or  a 
r^ulatory  evaluation  is  not  warranted. 

B.  Executive  Order  12612 

This  final  rule  has  been  analyzed  in 
accordance  with  the  principles  and 
criteria  contained  in  Executive  Order 
12612  ("Federalism").  Federal 
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hazardous  materials  Unnsportation  law, 
49  U.S.C.  5701-5127,  contains  an 
express  preemption  provision  (49  U.S.C 
5125(b))  that  preempts  State,  local,  and 
Indian  tribe  requirements  on  certain 
covered  subjects.  Covered  subjects  are: 

(1)  The  designation,  description,  and 
classification  of  hazardous  material;^ 

(Z)  The  packing,  repacking,  handling, 
labeling,  marking,  and  placarding  of 
hazardous  material; 

(3)  The  preparation,  execution,  and 
use  of  shipping  documents  related  to 
hazardous  material  and  requirements 
related  to  the  number,  contents,  and 
placement  of  those  dociunents; 

(4)  The  written  notification, 
recording,  and  reporting  of  the 
unintentional  release  in  transportation 
of  hazardous  material;  or 

(5)  The  design,  manufiactiuing, 
fabricating,  maiidng,  maintenance, 
reconditioning,  repairing,  or  testing  of  a 
packaging  or  container  represented, 
marked,  certified,  or  sold  as  qualified 
for  use  in  transporting  hazardous 
material. 

This  final  rule  addresses  covered 
subjects  under  items  (1),  (2),  (3),  and  (5) 
above  and,  if  adopted  as  final,  would 
preempt  State,  local,  or  Indian  tribe 
requirements  not  meeting  the 
"substantively  the  same"  standard. ' 
Federal  hazardous  materials 
transportation  law  provides  at 
§  5125(b)(2)  that  if  DOT  issues  a 
regulation  concerning  any  of  the 
covered  subjects  DOT  must  determine 
and  publish  in  the  Federal  Register  the 
effective  date  of  Federal  preemption. 
The  effective  date  may  not  be  earlier 
than  the  90th  day  following  the  date  of 
issuance  of  the  final  rule  and  not  later 
than  two  years  after  the  date  of  issuance. 
RSPA  has  determined  that  the  effective 
date  of  Federal  preemption  for  these 
requirements  will  be  June  16, 1997 
under  Uiis  docket.  Thus,  RSPA  lacks 
discretion  in  this  area,  and  preparation 
of  a  federalism  assessment  is  not 
warranted. 

C.  Regulatory  Flexibility  Act 

This  final  rule  incorporates  by 
reference  the  1997-98  ICAO  Technical 
Instructions  and  Amendment  28  to  the 
IMDG  Code.  It  applies  to  offerors  and 
carriers  of  hazardous  materiab  and 
fecilitates  the  transportation  of 
hazardous  materials  in  international 
commerce  by  providing  consistency 
with  international  requirements.  U.S. 
companies,  including  numerous  small 
entities  competing  in  foreign  markets, 
will  not  be  at  an  economic  disadvantage 
by  being  forced  to  comply  with  a  dual 
system  of  regulation.  Therefore,  I  certify 
that  this  final  rule  will  not  have  a 


significant  economic  impact  on  a 
substantial  number  of  small  entities. 

D.  Paperwork  Reduction  Act 

The  requirements  for  information 
collection  have  been  approved  by  the 
Office  of  Management  and  Budget 
(OMB)  under  OMB  control  numbers 
2137^0034  for  shipping  papers  and 
2137-0557  for  approvals.  Under  the 
Paperwork  Reduction  Act  of  1995,  no 
person  is  required  to  respond  to  a 
collection  of  information  unless  it 
displays  a  valid  OMB  control  number. 

E.  Regulation  Identifier  Number  (RIN) 

A  regulation  identifier  number  (RIN) 
is  assigned  to  each  regulatory  action 
listed  in  the  Unified  Agenda  of  Federal 
Regulations.  The  Regulatory  Information 
Service  Center  publishes  the  Unified 
Agenda  in  April  and  October  of  each 
year.  The  RIN  number  contained  in  the 
heading  of  this  document  can  be  used 
to  cross-reference  this  action  with  the 
Unified  Agenda. 

Lift  of  Subfects  in  49  CFR  Part  171 

Exports,  Hazardous  materials 
transportation.  Hazardous  waste. 
Imports,  Incorporation  by  reference. 
Reporting  and  recordkeeping 
requireinents. 

In  consideration  of  the  foregoing,  49 
CFR  Chapter  I  is  amended  as  follows: 

PART  171— <SENERAL  INFORMATION. 
REQULATIONS,  AND  DEFINITIONS 

l.Theauthority  citation  for  part  171  . 
continues  to  read  as  follows: 

Anthority:  49  U.S.C.  5101-5127;  49  CFR 
1.53. 

f  171.7    [Amended! 

2.  In  §  171.7,  in  the  table  in  paragraph 
(aH3),  the  following  changes  are  made: 

a.  Under  International  Civil  Aviation 
Organization  (ICAO),  for  the  entry 
Technical  Instructions  for  the  Safe 
Transport  of  Dangerous  Goods  by  Air, 
the  date  "1995-1996"  is  revised  to  read 
"1997-1998". 

b.  Under  International  Maritime 
Organization  (IMO),  the  entry 
"International  Maritime  Dangerous 
Goods  (IMDG)  Code"  is  amended  by 
removing  the  wording  "1990 
Consolidated  Edition,  as  amended  by 
Amendment  27  (1994)"  and  adding  in 
its  place  "1994  Consolidated  Edition,  as 
amended  by  Amendment  28  (1996)". 

Issued  in  Washington.  DC  on  December  9, 
1996,  under  authority  delegated  in  49  CFR 
parti. 

Kelley  S.  Coyaar, 
Deputy  Administrator. 
(PR  Doc  96-31649  Filed  12-13-96:  8:45  am) 


Federal  Railroad  Administration 

48CFR214 

(FRA  Dodcat  Na  RSOR  la,  Noltoe  Na  fl 

RIN2130-AA86 

Roadway  Woriter  Protection 

AQB4CY:  Federal  Raibvad 
Administration  (FRA).  Department  of 
Transportation  (DOT). 
action:  Final  rule. 

SUMMARY:  FRA  is  issuing  rules  for  the 
protection  of  railroad  employees 
working  on  or  near  railroad  tracks.  This 
regulation  requires  that  each  railroad 
devise  and  adopt  a  program  of  on-track 
safety  to  provide  nnpioyees  worldng 
along  the  railroad  with  protection  from 
the  hazards  of  being  struck  by  a  train  or 
other  on-track  equipment.  Elements  of 
this  on-trade  safety  program  include  an 
on-track  safety  manual;  a  clear 
delineation  of  employers' 
responsibilities  for  providing  on  track 
safety,  as  well  as  employees'  rights  and 
responsibilities  related  thereto;  well 
defined  procedures  for  communication 
and  protection;  and  annual  on-track 
safety  training.  The  program  adopted  by 
eadi  railroad  would  be  subject  to  review 
and  approval  by  FRA. 
DATES:  Effective  Dates:  This  rule  is 
effective  January  15, 1997. 

Compliance  Dates:  Each  railroad  must 
notify  the  FRA  not  less  than  30  days 
before  their  respective  date  for 
compliance.  Each  railroad  must  be  in 
compliance  with  this  rule  no  later  than 
the  date  specified  in  the  following 
schedule:  For  each  Class  I  railroad 
(including  National  Railroad  Passenger 
Corporation)  and  each  railroad 
providing  ccHnmuter  service  in  a 
metropolitan  or  suburban  area,  March 
15, 1997;  For  each  Class  II  railroad, 
April  15, 1997;  For  each  Class  III 
railroad,  switching  and  terminal 
railroad,  and  any  railroad  not  otherwise 
classified,  May  15, 1997;  For  each 
railroad  commencing  operations  after 
the  pertinent  date  specified  in  this 
paragraph,  the  date  on  which  operations 
commence. , 

FOR  FURTHER  INFORMATION  CONTACT: 
Gordon  A.  Davids,  P.E.,  Bridge 
Engineer,  Office  of  Safety.  FRA,  400 
Seventh  Street  SW.,  Washington,  DC 
20590  (telephone:  202-632-3340);  Phil 
Olekszyk,  Deputy  Associate 
Administrator  for  Safety  Compliance 
and  Program  Implementation,  FRA,  400 
Seventh  Stnet  SW.,  Washington,  DC 
20590  (telephone:  202-632-3307);  or 
Cynthia  Walters,  Trial  Attorney,  Office 
of  Chief  Counsel,  FRA,  400  Seventh 
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Street  SW.,  Washington,  DC  20590 
(telephone:  202-«32-3188). 

SUPPLBfEKT ARY  INFOmiATXM: 

IntrodnctioD 

Background 

Concern  regarding  hazards  faced  by 
HMidway  wcvkers  has  existed  for  many 
years.  "Hie  FRA  received  a  petition  to 
amend  its  track  safety  standards  from 
the  Brotherhood  of  Maintenance  of  Way 
Employees  (BMWE)  in  1990,  which 
included  issues  pertaining  to  the 
hazards  faced  by  roadway  w<»rkers.  This 
proceeding,  however,  formally 
originated  with  the  Rail  Safety 
Enforcement  and  Review  Act,  Public 
LawNo.  102-365. 106  Stat.  972. enacted 
September  3. 1992.  which  required  FRA 
to  review  its  track  safiaty  standards  and 
revise  them  based  on  information 
derived  from  that  review.  FRA  issued  an 
Advanced  Notice  of  Imposed 
Rulemaking  (ANFRM)  on  November  16, 
1992  (57  FR  54038)  announcing  the 
opening  of  a  proceeding  to  amend  the 
Federal  Track  Safety  Standards. 

Workshops  were  held  in  conjunction 
with  this  effort,  to  solicit  the  views  of 
the  railroad  industry  and 
representatives  of  railroad  employees  on 
the  need  for  substantive  change  in  the 
track  regulations.  A  workshop  held  on 
March  31, 1993  in  Washington.  D.C, 
specifically  addressed  the  protection  of 
employees  bom  the  hazards  of  moving 
trains  and  equipment.  The  subject  of 
injury  and  death  to  roadway  wori^ers 
was  of  such  great  concern  that  FRA 
received  petitions  for  emergency  orders 
and  requests  for  rulemaking  frt>m  both 
the  Brotherhood  of  Maintenance-of-Way 
Employees  and  the  Brotherhood  of 
Railroad  Signalmen.  FRA  did  not  grant 
the  petitions  for  emergency  orders,  but 
instead  initiated  a  separate  proceeding 
to  consider  regulations  to  eliminate 
hazards  faced  by  these  employees.  FRA 
removed  this  issue  from  the  track 
standards  docket,  FRA  Docket  No.  RST- 
90-1  and  established  a  new  docket.  FRA 
Docket  No.  RSOR 13.  spedfically  to 
address  hazards  to  roadway  workers  to 
expedite  the  effactive  resolution  of  this 
issue. 

FRA  also  determined  that  standards 
addressing  this  issue  would  be  more 
closely  related  to  workplace  safety  than 
to  standards  addressing  the  condition  of 
railroed  track.  Since  Itailroad  Workplace 
Safaty  is  addressed  in  49  CFR  Part  2X4. 
standards  issued  for  the  protection  of 
roadway  workers  would  be  better 
categorized  in  this  section,  than  Part 
213,  Track  Safety  Standards. 
Accordingly,  the  minimtmi  standards 
proposed  in  this  notice  would  amend 
Fart  214  of  Title  49.  Code  of  Federal 


Regulations  by  adding  a  new  subpart, 
^  Subpart  C.  addressing  hazards  to 
""  roaiiway  workers. 

FRA  convened  a  Safety  Summit 
Meeting  on  Jime  3, 1994  with  affected 
railroad  industry,  contractor,  and  tabor 
representatives.  This  meeting 
considered  certain  aspects  ofFRA 
accident  data  involving  roadway 
MTorkers.  The  meeting  also  facilitated  a 
discussion  of  various  short-term  and 
long-term  actions  that  could  be  taken  by 
FRA  and  the  industry  to  prevent  injuries 
and  deaths  among  roadway  workers. 
One  long-range  alternative  suggested  by 
FHA  was  to  use  the  negotiateoT 
ruiemaldng  process  to  allow  input  from 
both  railroad  management  and  labor  to 
develop  standards  addressing  this  risk. 
The  agency  determined  that  this  was  an 
appro|>riat%  subject  for  a  negotiated 
rulemaking,  and  initiated  this  process. 
FRA  published  its  notice  of  mtent  to 
establiui  a  Federal  Advisory  Conunittee 
for  regulatory  negotiation  on  August  17, 

1994  (59  FR  42200).  This  notice  stated 
the  purpose  for  the  Advisory 
Conunittee,  solicited  requests  for 
representation  on  the  Advisory 
Committee,  and  listed  the  key  issues  for 
negotiation.  Additionally,  the  notice 
summarized  the  concept  of  negotiated 
rulemaking  including  an  explanatim  of 
consensus  decision  making.  The 
Advisory  Committee  would  be 
responsible  for  submitting  a  report, 
including  an  NFRM,  containing  the 
Committee's  consensus  decisions.  If 
consensus  was  not  reached  on  certain 
issues,  the  report  would  identify  those 
issues  and  explain  the  basic 
disagreement  Pursuant  to  negotiated 
rulemaking.  FRA  committed  the  agency 
to  issue  a  proposed  rule  as 
recommended  by  the  committee  unless 
it  was  inconsistent  with  statutory 
authority,  agency  or  legal  requirements, 
or  if  in  the  agency's  view  the  proposal 
did  not  adequately  address  the  subject 
matter.  FRA  agreed  to  explain  any 
deviations  bom  the  committee's    .    .^  ,^ 
recommendations  in  the  NmM. 

FRA  established  an  AdvisfHy 
Committee  in  accordance  with  the 
Federal  Advisory  Committee  Act,  5 
U.S.C  581,  based  on  the  response  to  its 
notice.  On  December  27,  1994,  the 
Office  of  Management  and  Budget 
approved  the  Charter  to  establish  a 
Rioadway  Worker  Safety  Advisory 
Committee,  enabling  the  committee  to 
begin  negotiations.  FRA  announced  the 
establishment  of  this  Advisory 
Committee,  with  the  first  negotiating 
session  to  be  held  on  January  23-25, 

1995  (60  FR  1761).  FRA  chose  the 
Federal  Mediation  and  Conciliation 
Service  to  mediate  these  sessions,  and 
administrative  support  was  acquired  to 


cany  out  organizational  and  record 
keeping  functions. 

Ine  twenty-five  monber  Advisory 
Committee  was  comprised  of 
representatives  from  the  following 
(Hganizations: 

American  Public  Transit  Association  (APTA) 
The  American  Short  Line  Railroad 

AMOciation  (ASLRA) 
Association  of  American  Railroads  (AAR) 
Brotherhood  of  Locomotive  Engineers  (BLE) 
Brotiierbood  of  Locomotive  Engineers, 

American  Train  Dispatchers  Department 

(ATDD) 
BrothertKX)d  of  Maintenance  of  Way 

Employees  (BMWE) 
Brotherhood  of  Railroad  Signalmen  (BRS) 
Burlington  Nerthera  Railroad  (BN) 
Consolidated  Rail  Corporation  (Conrail) 
CSX  Transportation,  Inc.  (CSX) 
Florida  East  Coast  Railway  Company  (FBC) 
Federal  Railroad  Administration  (FRA) 
Northeast  Illinois  Regional  Railroad 

Corporation  (MBTRA) 
National  Railroad  Passenger  Corporation 

(AMTRAK) 
Norfolk  Southern  Corpmation  (NS) 
Regional  Railroads  of  America  (RRA) 
Transport  Workers  Union  of  America  (TWU) 
Union  Pacific  Railroad  Company  (UP) 
United  TranspcKtation  Union  (UTU) 

The  Advisory  Committee  held  7 
multiple-day  negotiating  sessions  that 
were  open  to  the  public,  as  prescribed 
by  the  Federal  Advisory  Committee  Act, 
5  U.S.C.  581.  In  an  effort  to  assist  this 
proceeding,  information  was  presented 
at  the  first  Advisory  Committee  meeting 
by  committee  members  who  had 
participated  earlier  in  an  independent 
task  force.  This  task  force,  comprised  of 
representatives  of  several  railroads  and 
labor  organizations,  had  met  during  the 
preceding  year  to  independently 
analyze  the  issue  of  on-track  safety.  The 
findings  and  recommendations  of  the 
task  force  were  considered  along  with 
infcMination  presented  by  other 
Advisory  Committee  members. 

The  Advisory  Committee  reached 
consensus  on  11  specific 
recommendations  and  9  general 
recommendations  to  serve  as  the  basis 
for  a  regulation.  These 
recommendations  were  incorporated 
into  a  report  that  was  submitted  to  the 
Secretary  of  Transportation  and  the 
Federal  Railroad  Administrator%>n  May 
17, 1995.  This  report  did  not  include  an 
NFRM,  as  originally  conceived,  but 
established  the  basis  for  the  proposed 
rule. 

The  Advisory  Comniittee  held  one 
additional  two-day  session,  and  reached 
consensus  on  a  proposed  rule  that 
conformed  to  the  recommendations 
submitted  in  its  report.  The  Committee 
recommended  that  FRA  publish  that 
document  as  a  proposed  Federal 
regulation  and  continue  the  rulemaking  ^ 
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procedures  necessary  to  adopt  its 
principles  in  a  final  rule.  FRA  published 
a  notice  of  propoeed  rulemaking  on 
March  14, 1996  (61  FR  10528).  In  that 
notice,  FRA  specifically  solicited 
comment  from  contractors  and  tourist 
railroads,  since  these  two  groups  were 
not  represented  aa  the  Advisory 
Committee.  (61  FR  10531, 10532)  FRA 
received  15  comments,  including  a 
comment  bom  the  National  Railroad 
Construction  and  Maintenance 
Association  (NRC),  representing  railroad 
contractors.  FRA  also  received  a  request 
for  a  public  hearing  in  response  to  the 
NPRM.  A  public  hearing  was  held  July 
11, 1996  where  various  parties  made 
oral  presentations.  A  final  Advisory 
QHnmittee  meeting  was  held  on  JiUy  12. 
1996  where  committee  membMS 
considered  comments  submitted  to  the 
docket.  An  NRC  representative  was 
present  and  participated  in  the 
discussion. 

Comments  and  tLBspanMm 

Effective  Dates 

Several  commenters  expressed 
concern  that  the  e%ctive  dates  listed  in 
the  NPRM  were  not  feasible  for 
adoption  and  implementation  of  the 
necessary  on-track  safety  programs,  in 
order  to  be  in  compliance  with  the 
expected  Federal  standards.  The  NPRM 
provided  for  staggered  efiiactive  dates  of 
June  1st,  September  1st.  and  December 
1st  of  1996.  These  dates  were  published 
as  part  of  the  Advisory  Committee's 
recommended  language  and  were 
appropriate  at  the  time  the  committee 
reached  its  consensus  recommendation. 
The  time  required  to  complete  this 
rulemaking  necessitates  an  extended 
implementation  schedule.  The  final 
dates  included  in  this  publication 
reflect  the  date  on  which  FRA  expects 
full  compliance.  Each  railroad  must 
notify  FRA  of  their  on-tradi  safaty 
program  at  least  30  days  prior  to  their 
respective  compUance  date.  Contractors  , 
to  railroads  are  expected  to  be  in 
compliance  with  this  rule,  at  the  same 
time  that  their  host  railroads  are  {o 
comply.  A  reference  to  section  §  214.305 
Compliance  Dates  establishes  the  final 
dates  for  compliance. 

Scope  of  the  Rule 

Comments  were  submitted  suggesting 
that  FRA  expand  the  scope  of  the 
rulemaking  in  several  ways.  One 
commenter  expressed  the  need  to 
include  protection  against  the  hazards 
of  vehicular  traffic  at  highway-rail  grade 
crossings.  Another  commenter 
suggested  that  FRA  include  contractors 
who  are  granted  access  to  a  railroad's 
right  of  way  for  woik  not  associated  . 


with  the  railroad,  including  duties  such 
as  fiber-optic  installation  and  utility 
installation.  The  same  commenter  also 
suggested  that  locomotive  engineers  and 
conductors  be  considwed  roadway 
workers  in  order  to  afibrd  them  an 
opportimity  to  challenge  on-track  satity 
procedures. 

FRA  identified  major  issues  far 
negotiation  and  solicited  comments 
re^rding  additional  issues  that  would 
be  appropriate  for  consideration 
regarding  the  potential  scope  of  this 
nue,  as  early  as  August  of  1994,  when 
it  issued  its  Notice  of  Proposal  to  Form 
a  Negotiated  Rulemaking  Advisory 
Committee  and  Request  for 
Representation  (59  FR  42200).'FRA 
received  comments  to  this  notice 
devoted  solely  to  membership  on  the 
committee.  No  comments  were 
submitted  addressing  the  potential 
scope  of  this  rule.  Once  negotiations 
began,  the  Advisory  Committee 
deliberated  at  length  regarding  the 
appropriate  scope  of  this  rule,  as  well  _ 
(61  FR  at  10531).  The  Advisory 
Committee  purposely  chose  not  to 
address  all  conceivable  hazards,  but 
studied  the  available  data  regarding 
safBty  issues  and  selected  those 
circumstances  presenting  the  greatest 
risk  to  roadway  workers.  The  issues 
presented  by  these  commenters  may  be 
vaUd,  but  extend  beyond  the  scope  of 
the  issues  highlighted  by  the  data 
reviewed. 

Neither  FRA  nor  the  Advisory 
Committee  discussed  or  intended  to 
address  the  hazards  that  vehicular 
traffic  at  grade  crossings  pose  for 
roadway  woricers.  The  acddoit  data 
studied  does  not  provide  information 
regarding  this  type  of  hazard.  FRA's 
accident  expertise  has  lead  it  to  believe 
that  roadway  workers  are,  rarely,  if  ever, 
struck  by  vehicular  traffic  at  grade 
crossings.  In  addition,  omsultation  with 
persons  cunwitly  wcvking  in  the 
roadway  woric  environment  has  not 
focused  FRA's  attention  on  the  hazards 
of  vehicular  traffic  as  a  significant  issue. 
Although  some  risk  may  exist,  FRA 
believes  that  the  risk  is  not  significant 
and  that  adequate  voluntary  measures 
are  being  taken  to  protect  roadway 
wwkers  at  hi^way  rail  grade  crossings. 

The  issue  of  protecting  contractors 
who  are  working  on  the  right  of  way, 
but  not  conducting  work  associated 
with  the  railroad  was  at  least 
contemplated  by  FRA.  Ho%vever,  in  most 
instances  these  contractors  are 
instructed  by  each  host  railroad  not  to 
foul  the  traoL  In  many  instances, 
railroads  provide  watchmen  to  ensure 
that  these  workers  adhere  to  this 
instructi(Hi.  Additionally,  if  the  woik  to 
be  performed,  potentially  causes  these 


workers  to  foul  the  track,  railroads  will 
often  provide  protection  to  make  sure 
that  these  contractors  are  safe,  while  in 
foul  of  the  track.  Perhaps  most 
important  is  the  fact  that  these 
contractors  are  rarely  out  on  the  right  of 
way,  limitii^  the  risk  to  which  they 
subject  thonselves.  This  situation  is 
clearly  distinguishable  from  that  of  a 
roadway  woiker  whose  daily  work 
environment  requires  him  or  her  to 
perform  duties  on  the  right  of  way, 
imder  traffic,  virtually  the  duration  of 
the  woiking  day.  FRA  believes  that  the 
current  situation,  where  contractors 
who  are  not  conducting  work  associated 
with  railroad  operations,  coordinate 
with  railroads  for  safety  procedures 
while  working  on  the  rignt  of  way  is 
preferable  to  Federal  mandate  at  this 
time. 

Finally,  engineers  and  conductora  are 
currently  covered  by  this  regulation  and 
afforded  the  right  to  challenge  on-track 
safety  procedures  when  performing  as 
roadway  woricers.  In  instances  whcoe 
engineers  and  conductoirs  are  not 
functioning  as  roadway  woikers,  but 
functioning  as  train  and  engine  crew 
members,  the  rationale  for  affording 
them  the  right  to  challenge  on-track 
safety  procedures  that  do  not  affect 
them  is  unclear.  In  addition,  all  railroad 
woricers  when  omfrDnted  by  hazardous 
conditions  related  to  the  performance  of 
their  duties  are  protected  by  Federal 
statute  wholly  independent  of  this 
regulation. . 

Jurisdiction 

Two  comments  wme  submitted 
essOTitially  requesting  clarification 
regarding  FRA  jurisdiction.  Specifically, 
clarification  was  sought  regarding 
whethw  these  rules  apply  on  trade  that 
is  not  subject  to  FRA  jurisdiction  and 
not  on  the  general  system  of  railroad 
transp<Ktation.  As  noted  in  §  214.3, 
'Application,  FRA  is  concerned  with 
track  that  is  part  of  the  general  system 
of  railroad  transportation.  For  huther 
information  regarding  FRA's  exercise  of 
jurisdiction,  one  should  oonsuh  49  CFR 
Part  209,  Appendix  A.  This  Federal 
regiilation,  as  all  other  rules  issued 
imder  FRA  authority  will  only  apply  in 
instances  were  FRA  exercises 
jurisdiction,  on  track  that  is  part  of  the 
general  system. 

On  Track  Safety  Programs 

One  commenter  inquired  whether 
contractors  would  be  in  compliance 
with  the  rules  by  adopting  the  on-track 
safety  programs  of  the  host  railroad.  The 
committee  understood  the 
circumstances  under  which  most 
contractors  conduct  their  work  and  in 
an  eSart  to  promote  uniformity  and 
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safety,  as  well  as  minimteB  the  burdan 
on  contractors  to  railroads,  the 
committee  condudad  that  contractors 
should  not  devise  their  own  complete 

Erograms  in  most  instances,  but  would 
s  expected  to  comply  with  programs 
estabushed  by  the  railroads  on  which 
they  are  working  (61  PR  10531). 
Contractors  would  be  recponsible  for 
ensuring  that  their  employees  received 
the  appropriate  training  and  that  their 
employees  complied  with  the 
.ii^...^^^    appropriate  railroad's  program,  but 
^"^-Agrauw  not  necessarily  need  their  own 
FRA  approved  program. 

Definition  of  Roadway  Worker 

Several  oommenters  suggested  the 
definition  of  roedway  worker  be 
reworded  to  refer  to  a  worker  "whose 
duties  include  and  who  is  engaged  in" 
to  clarify  that  the  rule  applies  to 
workers  performing  their  roadway 
woriter  tasks.  This  suggestion  essentially 
adds  the  qualifier  "who  is  engaged  in" 
to  the  definition  that  appeared  in  the 
NPRM.  FRA  believes  that  this  qualifier 
would  sevexely  limit  application  of  the 
rule  due  to  the  difficulty  in  determining 
when  a  worker  becomes  engaged  in  a 
task.  In  addition,  the  Advisory 
Committee  determined  that  the  tenn 
roadway  woricer  was  intended  to 
describe  employees  who  are  covered 
and  not  to  describe  when  this  coverage 
begins  and  ends.  Other  provisions  of  the 
regulation  enumerate  the  instances  in 
which  a  worker  must  have  scHne  fcnm  of 
on-track  safety  and  v^ch  methods  are 
permissible.  Neither  the  committee  nor 
FRA  was  persuaded  that  this  addition  to 
the  definition  would  be  useful. 

Restricted  Speed  and  Lone  Workers 

Two  commenters  e^qpressed  their 
view  that  restricted  speed  should  be 
considerad  a  taim  of  on-  track  safety 
protection.  These  commenters  also 
expressed  their  intention  to  apply  fw 
waivers  to  the  lone  worker  provisions 
and  utilize  restricted  speed  as  an 
alternative  method  of  protecticm.  The 
I  commktee  determined  after  much 

'  deliberation  that  a  blanket  provision 

allowing  restricted  speed  as  an  on-trade 
safety  measure  for  the  protection  of 
roadway  workers  would  be  inefiective 
(61  PR  10537).  The  NPRM  also  noted 
that  unusual  drciunstances  at  certain 
locations  where  this  meesure  might  be 
considered  suffident  would  have  to  be 
addressed  by  the  waiver  process. 
Nothing  in  the  comments  provides  a 
basis  for  changiag  that  initial 
assessment  Beyond  acknowledging  the 
waiver  process  as  the  appropriate 
aventie  for  soch  concerns,  FRA  cannot 
speculate  regarding  the  outcome  of 
waiver  petitions  tlu  agency  may  receive 


at  aome  future  date.  If  such  petitions 
arrive,  FRA  will,  as  with  any  other 
waiver  petition,  evaluate  the  operatioBal 
facts  presented  by  the  petitioner  and 
determine  whether  granting  a  waiver  is 
appropriate. 

Two  additional  commmts  were  made 
regarding  the  lone  worker  provisions. 
These  commenters  stated  that  the 
prohibition  on  using  individual  train 
detection  within  manual  interloddngs, 
controlled  points,  or  remotely 
controlled  himip  yards  is  unduly      -'^  ?., 
restrictive.  They  said  that  roadwa]^ '  '~ 
workers  should  be  allowed  to  use 
individiial  train  detection  for  inspection 
purposes  at  any  location  where  sight 
distance,  bedcground  noiae,  and 
adjacent  track  constndnts  are  not 
present.  These  cmnmenters  expressed 
concern  that  this  extreme  Limitation  on 
the  use  of  individual  train  detection 
may  have  a  negative  impact  on  safety. 
The  commenten  believe  that  when  lone 
workers  are  required  to  seek  methods 
other  than  individual  train  detection  for 
on-track  safety  and  are  unable  to  obtain 
them,  they  wiU  not  inspect.  Essentially, 
these  commentera  fear  that  a  tendency 
to  inspect  these  locations  less  frequently 
will  emerge,  if  Icme  workere  are  forced 
to  seek  other  methods  of  on-track  safety. 
They  also  stated  that  the  relevant 
acddent  data  are  not  compelling  since, 
they  do  not  show  even  one  death 
involving  a  lone  worker  inspecting  at  a 
controlled  point,  manual  interloddng 
and/or  remotely  controlled  hump  yard. 
Most  important,  the  rule  itself  gives  lone 
workers  using  individual  train  detection 
the  right  to  secure  more  restrictive  on- 
track  safety  protection,  whenever  they 
deem  it  necessary.  The  commenter  also 
stressed  that  a  railroad  that  considera  it 
appropriate  can  restrict  the  use  of 
individiial  train  detection  at  certain 
locations  in  its  On-Track  Safety 
'Programs.  Lastly,  a  sugge8ti<m  was  made 
during  the  final  Advisory  Committee 
meeting  to  at  least  allow  the  use  of 
individual  train  detection  for         1/^,7,^  j 
inspections  at  single  siding,  single  trade 
controlled  points  (usually  a  simple 
junction  where  there  is  only  one  switch, 
and  three  signals).  Consensus  was  not 
reached  to  change  the  original 
recommendation.  s  >  / 

The  Advisory  Committee         '•-    . 
recommended  that  the  NPRM  restrid 
the  use  of  individual  train  detection  in 
interloddngs  and  controlled  points. 
This  recommendation  was  adopted  and  ~ 
incorporated  into  the  proposed  rule. 
The  Advisory  Committee  reached  a 
consensus  on  this  issue  after  much 
debate.  By  reaching  consensus,  the 
Advisory  Committee  admowledged  the 
safety  benefits  of  this  provision. 


FRA  is  not  persuaded  that  allowing 
the  use  of  individual  train  detection  at 
these  locations  would  •phnnra  safiaty, 
and  in  fact,  believes  that  it  would 
compromise  safety.  The  use  of 
individual  train  detection  does  not 
reduce  cv  lower  the  risk  of  being  strudi: 
by  a  train,  since  woikers  are  not  assiued 
that  a  train  will  not  operate  over  track 
on  which  they  are  woridng.  This 
method  of  on-track  safety  should 
therefore  be  limited  to  locations  where 
the  Tuks  assodated  with  the  roadway 
woric  envirtmment  are  fairly  minimaL 
FRA  has  provided  statistical  data         "^ 
indicating  that  ccmtroUed  points, 
manual  interloddngs  and  remotely 
controlled  hump  yards  are  not  areas  of 
low  roadway  riak. 

The  Advisory  Committee  was  not 
willing  to  disturb  its  previous  consensus 
to  limit  the  iise  of  individual  train 
detection.  FRA  is  of  the  independent    - 
belief  that  restricting  individual  train 
detection  is  based  on  sound  safety 
prindples  and  is  not  persuaded  to 
change  this  provision.  First,  the 
appropriate  safety  data,  indicates  that 
severu  employees  (admittedly  not  Icme 
woriiere)  who  were  working  in 
interloddngs  and  controlled  points,  and 
had  relied  on  their  abiUty  to  see  and 
hear  an  approaching  train  in  time  to 
retreat  from  the  track  (essentially 
individual  train  detection)  were  killed. 
In  many  cases,  these  employees  had  the 
right  to  establish  more  restrictive 
protective  measiues,  but  biled  to 
exerdse  that  right  Although  the 
comments  accurately  state  that  there  is 
no  record  of  fatalities  to  lone  workws 
using  individual  train  detection  while 
woridng  in  controlled  points  in  the 
acddent  data  reviewed  by  the 
committee,  this  assertion  is  misleading. 
Eleven  (11)  fatalities  occurred  within 
Interloddngs  or  controlled  points  where 
workers  were  being  afforded  no  more 
protection  than  that  of  a  lone  worker 
using  individual  train  detection.  The 
fact  that  these  people  were  not  lone 
worken  is  irrelevant  The  important  fad 
is  that  they  were  reljdng  for  safety  solely 
on  their  own  ability  to  see  and  hear  an 
approaching  train. 

Finally,  FRA  is  not  persuaded  that 
inspections  should  be  allowed  using 
individual  train  detection  at  single 
siding,  single  track  controlled  points. 
The  oistinrtion  between  inspections 
and  other  work  in  the  rail  Industry  is 
imprecise.  The  term  entails  both  the 
examination  of  systems  and  apparatus 
and  the  performance  of  minor  repairs 
and  adjustments  to  ensure  conformance 
with  prescribed  standards.  For  example, 
a  track  worker  performing  a  track 
inspection  may  examine  track  structure, 
take  measurements,  install  bolts  and 


v_ 
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replace  broken  angle  bars.  A  signal    ' 
worker  performing  a  switch  inspection 
may  measure  tolerances,  make 
adjustments  to  the  switch  machine  and 
replace  worn  lock  rods.  In  addition,  this 
type  of  controlled  point  accoimts  for  a 
significant  portion  of  the  affected 
locatiiHis  in  the  U.S.  FRA  has  decided 
that  the  reasoning  for  restricting  the  use 
of  this  on-track  safety  method  was 
sound  and  does  not  merit  modification. 

Preemption 

Comments  were  submitted  addressing 
the  potential  preemptive  effect  of  this 
rule.  One  commenter  wanted  FRA  to 
expressly  state  that  the  provision 
requiring  an  audible  warning  from 
trains  preempts  state  and  local  whistle 
ban  laws.  FRA  believes  there  is  no  need 
to  include  rule  language  indicating  that 
state  and  local  whistle  bans  are 
preempted.  FRA  could  potentially 
include  language  in  all  provisions  of 
this  rule,  and  all  others,  stating  that  any 
state  and  local  rules  covering  the  same 
subject  matter  as  the  identified  Fed«al 
regulatory  provision  are  preempted. 
Instead.  FRA  has  issued  a  general 
statement  regarding  the  preemptive 
effect  of  all  &e  provisicms  of  the  rule  in 
§  214.4.  In  addition,  the  section-by- 
saction  analysis  corresponding  to 
§  214.339,  Audible  Warning  from  trains, 
expressly  states  FRA's  intention  to 
preempt  state  and  local  whistle  ban 
ordinances.  Although  preemption 
decisions  in  any  particular  factual 
context  are  a  matter  for  courts  to 
resolve,  courts  generally  afford  Doat 
deference  to  the  subject  matter  the 
appropriate  regulatory  agency  intended 
to  cover.  In  this  instance,  the 
rulemaking  record  establiahes  FRA's 
intent  to  cover  the  same  subject  matter 
as  state  and  local  whistle  bans  in  the 
section-by-section  analysis  and  the 
Federalism  Assessment  which 
acknowlMges  pKitential  Federalism 
implications  that  was  prepared  for  the 
docket  at  the  NPRM  stage  of  this 
rulemaking.  (61  FR  at  10542).  FRA  notes 
that  no  comments  were  submitted  to  the 
dodcet  substantively  in  opposition  to 
this  provision  requiring  audible 
warnings.  States  and  local  governments 
did  not  respond  to  the  NPRM  with 
concerns  regarding  this  provision 
potentially  itx  conflict  with  their  whistle 
ban  orders. 

Additional  comments  regarding 
preemption  focused  on  this  regulation's 
impact  on  state  clearance  requirmnents. 
The  NPRM  uses  the  term  fouling  a  track 
to  essentially  specify  the  proximity  to 
railroad  track  at  which  an  individual  or 
equipment  could  be  struck  by  a  moving 
train  or  on-track  equipment.  Conversely, 
state  clearance  requirements  establish 


specifications  to  govern  the  minimum 
distance  between  track  and  fixed 
structures.  Although  the  two  concepts, 
proximity  of  himians  and  equipment  to 
track  and  proximity  of  fixed  structures 
to  track,  are  distinguishable,  the 
potential  for  misinterpretation  of  the 
Advisory  Committee's  intent  persuaded 
the  agency  to  address  this  issue.  To 
clarify  the  situation,  FRA  wants  to 
explicitly  state  that  FRA  and  the 
Advisory  Committee  did  not  intend  to 
afiect  state  clearance  requironoits. 

Use  of  Universal  Marker  for  Exclusive 
Track  Occupancy 

One  c(»nmenter  suggested  that  FRA 
establish  a  universal  marker  to  denote 
exclusive  track  occupancy  zones. 
Although  this  suggestion  may  promote 
industry-wide  uniformity  which  has 
some  measure  of  appeal,  individual 
railroads  are  in  the  best  position  to 
assess  the  appropriate  symbol  to 
incorporate  into  their  existing  operating 
rules  and  new  on-track  safety  program. 
While  analyzing  this  suggestion,  FRA 
realized  that  the  additional  burden  on 
the  railroads  of  designing  and  securing 
uniform  symbols  or  mariners  would 
render  no  substantial  benefit  above 
those  symbols  currently  used  by  each 
railroad.  FRA  made  a  conscious 
decision  to  allow  railroads  to  utilize  the 
flags  or  signals  that  are  prescribed  in 
their  current  operating  rules. 

Inaccessible  Track 

One  commenter  suggested  changing 
the  language  of  the  provision  regarding 
inaccessible  track  to  read,  "Inaccessible 
track  shall  be  defined  by  one  or  more  of 
the  following  physical 
features."  *  •  •  This  commenter  was 
attempting  to  clarify  thai  establishment 
of  inaccessible  track  does  not  require 
use  of  the  same  physical  feature  at  each 
entry  point.  The  Advisory  Committee 
reached  consensus  on  this  suggestion 
and  recommended  incorporation  of  this 
concept  into  the  final  rule.  The 
sxiggested  language  is  not  adopted 
precisely  as  presented.  Instead,  FRA 
drafted  language  clarifying  that 
inaccessible  track  can  be  established  by 
using  any  of  the  features  listed  in  the 
provision  at  any  possible  point  of  entry. 
Essentially,  a  flagman  could  be  used  at 
one  entry  point,  while  a  secured  switch 
could  be  used  at  another  entry  point. 

FRA  has  independently  addra 
another  method  to  restrict  entry  to 
inaccessible  track,  in  §  214.327(a)(4). 
That  method  recognizes  that  where  a 
roadway  worker  has  established 
working  limits  on  controlled  track,  the 
existence  of  those  working  limits  can  be 
used  to  restrict  entry  of  trains  or 
equipment  onto  non-controlled  track 


that  connects  to  the  controlled  track  that 
is  within  the  working  limits.  At  its 
simplest,  this  provision  would  permit  a 
roadway  worker  who  has  estabUshed 
exclusive  track  occupancy  on  a  main 
trade  to  occupy  side  tracks  and  jrard 
tracks  that  connect  exclusively  with  the 
main  track,  provided  that  no  operable 
locomotives  or  other  equipment  are 
located  on  those  non-oontrolled  tracks. 
Without  this  provision,  the  roadway 
worker  would  most  likely  have  been 
required  to  spike  and  tag  all  switches 
leading  to  the  non-omtrolled  tracks, 
even  though  assurance  had  been 
obtained  &at  no  trains  would  arrive  at 
those  two  switches. 

Another  legitimate  use  for  this 
provisi(m  would  exist  in  a  remotely 
controlled  hump  facility,  where 
switches  at  the  hump  end  of  the 
classification  tracks  can  be  remotely 
lined  and  secured  away  from  the 
working  limits,  but  the  manual  switches 
at  the  other  end  would  have  to  be 
spiked  and  tagged.  If  a  form  of 
controlled  track  were  established  at  the 
far  end,  reqiiiring  the  authority  of  a 
control  opmator  to  enter  a  classification 
track,  the  requirements  of  this  section 
could  be  met. 

Flag  protection 

FRA  has  independently  revised  the 
provisions  for  exclusive  track 
occupancy  to  accommodate 
circumstances  in  which  a  roadway 
worker  may  use  this  method  to  establish 
working  limits  when  unable  to 
commimicate  with  the  train  dispatcher 
or  control  operator.  The  provisions  for 
use  in  these  circumstances  incorporate 
either  flag  protection,  or  the  controUif 
simals  by  bxe  roadway  worker. 

FRA  understands  that  the  Advisory-. 
Committee  intended  to  permit  the  use  of 
flag  protection  for  immediate  protection 
of  unsafe  trade  omditions  and  the 
roadway  workere  who  are  correcting 
those  conditions.  Flag  protection  has 
-   been  used  by  railroads  for  many  years 
to  protect  trains  frtHn  other  trains  or 
unusual  conditions,  and  is  often  the  first 
means  available  to  quickfy  establish 
protection.  TTie  operating  rules  under 
which  this  method  is  used  are  well 
estabbshed,  and  FRA  has  no  evidence 
that  they  are  not  efCective  for  this 
purpose,  regardless  of  whether  the  train 
dispatcher  or  control  operator  is  notified 
beforehand. 

In  some  locations,  such  as  some 
automatic  inter  lockings  and  moveable 
bridges,  railroad  onployees  are  ^le  to 
control  the  sigiMls  governing  train 
movements  and  cause  them  to  display 
an  aspect  that  indicates  "Stop."  Far 
instance,  a  roadway  worker  who 
performs  an  inspection  at  an  automatic 
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interlocking  might  be  able  to  open  a 
control  that  prevents  any  signaia  at  that 
location  from  clearing  for  a  train,  and 
would  thereby  receive  protection  within 
the  limits  of  the  interlocking.  This 
protactioD  would  not  depend  upon  the 
authority  of  a  train  dispatcher  ot  control 
operatCH',  but  wotild  be  obtained  directly 
by  the  roadway  worker  through  the 
signal  system.  In  the  same  manner,  a 
bridge  tender  on  a  moveable  bridge 
might  be  able  to  obtain  protection 
within  the  interlocking  limits  on  the 
bridge  by  withdrawing  the  bridge  locks, 
causing  the  signals  to  assume  their  moat 
restrictive  indication.  In  either  case,  the 
rules  and  instructions  of  the  railroad 
mi^t  or  might  not  require  permission 
from  the  train  dispatcher  or  omtrol 
operator,  but  such  permission  would 
not  be  a  regulatory  requirement  for  the 
establishment  of  working  limits  through 
exclusive  track  occupancy  under  these 
circumstances. 

It  must  be  carefully  noted  that  the 
term,  "aspect  that  indicates  'Stop' "  does 
not  include  aspects  that  permit  a  train 
to  proceed  at  restricted  speed,  or  to  pass 
the  signal  under  any  other 
circumstances  without  flag  protection. 
Railroad  programs  must  provide 
adequate  protection  for  roadway 
workers  who  have  operated  signals 
directly,  without  the  knowledge  of  the 
train  dispatcher  or  control  operator. 
Particular  concern  arises  in  a  case  where 
a  train  dispatcher  or  control  operator 
may  auth(»ize  a  train  to  pass  a  signal  at 
restricted  speed  wdule  a  roadway  worker 
is  protected  by  that  signal.  FRA  would 
consider  that  a  rule  which  requires  a 
member  of  the  train  crew  to  precede  the 
train  through  the  limits  of  the 
interlocking  would  adequately  address 
that  concern. 

Training 

A  comment  was  submitted  suggesting 
that  each  roadway  worker  receive  cross- 
training  for  all  roadway  work  positions. 
The  commenter  envisioned  potential 
misuse  of  the  training  and  qualification 
provisions  to  circumvent  collectively 
tNugained  seniority  rights.  It  would  be 
inappropriate  for  FRA  to  mandate 
training  for  potential  promotions.  FRA 
can  and  does  require  that  employees 
have  the  requisite  training  and 
qualification  for  the  duties  of  their 
current  positions.  During  discussicms 
involving  this  concern,  ^e  Advisory 
Committee  agreed  that  railroads  should 
employ  as  imiversal  an  approach  to 
training  as  possible.  However,  it  might 
be  inefficient  and  costly  to  train 
roadway  worken  for  duties  which  they 
never  perfmn.  in  anticipation  of  a 
potential  promoticm  at  some  future  date. 
FRA  also  believes  that  the  siiggested 


cross-training  would  restrict  a  railroad's 
employment  of  new  workera,  especially 
entry-level  employees.  New  employees 
would  have  to  be  trained  and  qualified 
for  all  functions,  including  the  most 
complex  and  demanding,  before 
performing  any  work  near  the  track. 
FRA  did  not  intend  to  require  such  a 
restriction. 


"/• 


Emergency  Procedures/Train 
Coordination 

Commenters  suggested  that  a      .  .  -, 
provision  be  added  to  the  rule 
permitting  roadway  workera  to  perform 
their  duties  on  the  track,  in  an 
emergency,  without  establishing  one  of 
the  prescribed  fiorms  of  on-track  safety. 
For  example,  if  an  ice  storm  has  caused 
trees  to  fail  across  the  track  and  into  the 
signal  and  communication  wires, 
roadway  workera  would  accompany 
trains  to  remove  the  trees  and 
reestablish  communications.  Under  the 
proposed  rule,  the  roadway  woricera 
would  be  unable  to  establish  working 
limits  because  of  the  presence  of  the 
train  andthe  inability  to  immediately 
communicate  with  the  dispatdwr.  The 
Advisory  Committee  disciissed  this 
question  at  the  July  12  meeting.  Various 
membera  clearly  stated  their  need  for 
such  a  provision,  as  well  as  their 
concerns  regarding  potential  problems 
associated  with  it  "Hie  Advisory 
Committee  did  not  reach  consensus  on 
the  question. 

Howevw,  FRA  has  considered  the 
concerns  expressed  by  the  Advisory 
Committee.  FRA  believes  that  a  form  of 
on-track  safiety  can  be  arranged  whereby 
a  roadway  worker  or  a  roadway  work 
group  would  be  protected  by  the 
movement  authority  of  a  train.  The 
method  prescribed  by  FRA,  germed 
Train  Coordination,  incorporates  all  the 
safeguards  necessary  to  protect  the 
roadway  workera  from  train  movements, 
and  addresses  the  concerns  of  the 
commenters  as  well.  FRA 
independently  expanded  the  condept 
disciissed  in  the  comments  and  by  the 
Advisory  Committee.  FRA  believes  that, 
rather  than  restricting  this  provision  to 
emergency  situations,  it  should  be 
crafted  for  use  in  any  situation, 
including  cleaning  snow  out  of  switches 
for  a  spedfic  train,  handling  materials 
with  a  work  train,  or  repairing  track  at 
a  derailment  site.  The  imderlying 
principle  is  that  a  roadway  worker 
should  be  assiu«d  that  a  train  will  not 
arrive  unexpectedly  at  a  woric  location. 
The  provision  for  Train  coordination 
provides  that  assiuance. 

Repilatory  Impact 

FRA  received  written  and  oral 
comments  focusing  on  economic  aspects 


of  the  NPRM  and  the  regulatory  impact 
analysis.  All  commentera  were 
supportive  of  the  safety  initiatives 
required  by  the  propoaad  regulation  and 
acknowledge  the  requisite  safety 
benefits  derived  from  this  rule. 
However,  conmientera  were  doubtful 
that  an  estimated  $174  million  benefit 
derived  from  the  estimated  worker 
productivity  increases  would  occur.  In 
fact,  some  commentera  felt  that  no 
productivity  increase  would  resxilt  from 
the  proposed  rule.  In  addition,  some 
commentera  questioned  the  underlying 
assumptions  and  methodologies  used  to 
compile  the  regulatory  impact  analysis. 
One  commenter  siiggested  that  FRA 
independently  address  the  costs  and 
benefits  of  this  regulation  for  the 
commuter  rail  segment  of  the  industry. 
In  contrast  to  the  skepticism 
communicated,  one  public  hearing 
participant  found  the  economic  analysis 
to  be  valid. 

FRA  appreciates  the  responses  about 
the  potential  economic  impact  of  the 
rule.  FRA  continues  to  believe  that  its 
underlying  methodology  and 
assumptions  are  valid.  These  methods 
are  consistently  used  by  the  agency  and 
provide  the  foundation  for  virtiudly  all 
regulatory  impact  analyses.  One 
commenter  disagreed  with  FRA's 
expectation  that  only  two  (2)  minutes 
will  be  added  to  job  briefings  and 
further  contended  that  costs  for  the  job 
briefing  will  be  more  than  two  times  the 
amount  calculated  by  FRA.  FRA 
continues  to  support  its  estimate  of  two 
minutes  because  it  is  based  on  soimd 
economic  reasoning.  Many  railroads 
currently  conduct  job  briefings  and  as 
noted  in  the  NPRM,  the  requirements  of 
this  regxilation  wiU  structure  time  that  is 

Eresently  already  allotted  for  job 
riefings.  Small  railroads  with  simpler 
operations  will  not  require  significant 
time  to  provide  the  method  of  on-track 
safisty,  provide  instructions  to  be 
followed  and  receive  acknowledgment 
and  understanding.  FRA  was  not 
pereuaded  to  change  its  estimate 
regarding  the  additional  time  necessary 
to  ccmduct  the  required  job  briefing, 
based  on  the  comments  submitted. 

FRA  did  not  find  the  concerns 
regarding  potential  productivity 
increases  compelling.  In  particular,  the 
argument  that  absolutely  no 
productivity  increases  will  occur  was 
not  extremely  persiiasive.  However, 
FRA  acknowledges  the  difficiilty  in 
quantifying  these  potential  increases  in 
productivity  and  believes  that  these 
benefits  are  mora  appropriately 
considered  qualitative  (non-quantified) 
benefits.  FRA  has  modified  the 
regulatory  impact  analysis  so  that  the 
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analysis  does  not  factor  «n  estimate  of 
the  value  of  productivity  increases  into 
the  total  benefits  numerical  calculation. 
FRA  renudns  amfident  that 
productivity  increases  will  result  from 
this  rulemaking,  but  strongly  believes  in 
conjimction  with  labor  and  management 
that  this  nile  is  justified  on  the  basis  of 
safety  benefits  done.  Further  detailed 
discussion  of  the  Regulatory  Impact 
Analysis  can  be  fo\md  in  the  analysis 
itself  and  the  Regulatory.  Impact  section 
of  the  preamble. 

Penalty  Schedule  and  Enforcement 

Although  notice  and  comment  is  not 
required  for  statements  of  policy,  FRA 
invited  submission  of  views  on  the 
revision  of  Appendix  A  to  Part  214. — 
Schedule  of  Civil  Penalties  to  include 
penalties  for  violations  of  Supart  C  (61 
FR 10541).  No  comments  were 
submitted  on  the  subject  of  enforcement 
in  general  or  appropriate  penalty 
amounts.  FRA  established  a  penalty 
schedule  for  issuance  wdth  this  final 
rule  without  specific  public  input.  Since 
no  comments  were  submitted  on  the 
subject  of  enforcement  generally,  FRA 
believes  that  regulated  public 
understand  and  expect  that  this  rule 
will  be  enforced  upon  contractors  and 
contractor  employees,  as  well  as 
railroads  and  railroad  employees,  in 
accordance  with  its  normal  exercise  of 
enforcement  authority  detailed  in 
Appendix  A .  49  CFR  Part  209. 

In  the  interest  of  preserving  the 
rationale  for  this  rule  in  general,  and  the 
integrity  of  the  negotiated  rulemaking 
process  in  particular.  FRA  refers 
interested  parties  to  the  preamble  of  the 
NPRM  for  a  complete  understanding  of 
the  events  resulting  in  this  rule  (61  FR 
10528).  The  relevant  safety  issues, 
statistical  data,  and  a  synopsis  Of  the 
Advisory  Committee's  report, 
recommended  NPRM  and  FRA's 
deviations  from  that  recommendation 
are  set  forth  in  great  detail  in  the  NPRM. 
The  Advisory  Committee  indicated  that 
the  preamble  of  the  NPRM  accurately 
represented  their  intent  and  provided  a 
succinct  document  detailing  the 
important  issues  related  to  this 
rulemaking  from  the  inception  of  this 
proceeding  to  the  publication  of  the 
NPRM. 

The  final  rule  that  follows  reflects  the 
culmination  of  FRA's  firet  Negotiated 
Riilemaldng.  The  rule  incorporates  the 
collective  wisdom  of  various  segments 
of  the  railroad  industry,  labor,  including 
support  and  input  from  the  NRC.  FRA, 
State  governmental  entities,  and  the 
public.  FRA  received  no  overall 
opposition  by  any  railroad  or  labor 
organization  to  the  issuance  of  Roadway 
Worker  protection  rules.  FRA  has 


asserted  itA  independent  judgement  to 
adopt  the  proposal  recommended  by  the 
Advisory  Conunittee  where  sufficient 
and  as  noted  earlier,  in  a  limited 
niunber  of  instances  oihance  certain 
provisians  vthen  necessary.  FRA 
believes  that  the  positive  input  received 
from  the  contractors  organization 
completes  the  process  and  the  final  rule 
issued  below  represents  the  consensus 
of  the  entire  railroad  industry. 

Section  Analysis 

FRA  amends  Part  214  of  Title  49. 
Code  of  Federal  Regulations  by  adding 
a  new  subpart  specifically  devoted  to 
the  protection  of  employees  from  the 
hazards  associated  with  working  near 
moving  trains  and  equipment. 

1 .  Application:  §  21 4.3 

This  subpart  will  apply  to  all 
railroads  and  contractors  to  railroads  in 
the  general  system  of  railroad 
transportation,  including  commuter  rail 
operations.  Accordingly,  existing 
section  214.3  will  not  change.  This 
means  that  tourist  and  exc\u«it>n 
railroads  that  are  not  part  of  the  general 
system  of  railroad  transportation  will 
not  be  subject  to  these  rules.  The  data 
illustrating  the  serious  natiue  of  the 
hazards  addressed  in  this  subpart  did 
not  include  tourist  and  exclusion 
railroads.  FRA  has  not  otherwise  been 
notified  that  these  hazards  cavising 
death  and  injury  to  roadway  workere  are 
a  serious  problem  for  tourist  and 
exclusion  railroads  or  any  other 
railroads  not  operating  over  the  general 
system  of  railroad  transportation.  FRA 
extended  an  invitation  for  comments  to 
the  NPRM  to  toiuist  railroads,  but 
received  no  comments  to  the  docket 
FRA  therefore  concludes  that  inclusion 
of  tourist  and  exclusion  railroads  that 
do  not  operate  on  the  general  system  of 
railroad  transportation  is  inappropriate 
at  this  time. 

2.  Preemptive  Effect:  §214.4 

Consistent  with  the  mandate  of  49 
U.S.C  20106  (formerly  section  205  of 
the  Federal  Railroad  Safety  Act  of  1970), 
Section  214.4  is  added  to  this  rule  to 
indicate  that  states  cannot  adopt  or 
continue  in  force  laws  related  to  the 
subject  matter  covered  in  this  rule 
except  where  there  is  a  local  safiaty 
hazard  consistent  with  this  part 
involved,  and  where  no  undue  burden 
on  interstate  commerce  is  imposed.  FRA 
realizes  that  preemption  determinations 
regarding  any  particular  factual  context 
are  a  matter  for  courts  to  resolve,  but 
also  believes  that  inclusion  of  this 
section  provides  a  statement  of  agency 
intent  and  promotes  national  un^rmity 


of  regulaticm  in  aocordanoe  with  the 
statute. 

3.  Definitions:  §214.7 

Section  214.7  will  be  amended  to  add 
new  definitions.  Several  definitions  are 
particularly  important  to  the 
understanding  of  the  rule,  and  are 
explained  here.  However,  many  other 
terms  are  defined  and  explained  with 
the  analysis  of  the  rule  text  to  which 

th^  apply- 

Effective  securing  device  is  defined  in 
this  part  as  one  means  of  preventing  a 
manually  operated  switch  or  derail  from 
being  operated  so  as  to  present  a  hazard 
to  roadway  workere  present  on  certain 
non-controUed  tracks.  This  definition  is 
specifically  intended  to  include  the  use 
of  special  locks  on  switch  and  derail 
stands  that  will  accommodate  them,  and 
switch  point  clamps  that  are  properly 
secured.  It  also  includes  the  use  of  a 
spike  driven  into  the  switch  tie  against 
the  switch  point  firmly  enough  that  it 
cannot  be  removed  without  propo' 
tools,  provided  that  the  rules  of  the 
railroad  prohibit  the  removal  of  the 
spike  by  employees  not  authorized  to  do 
so.  Every  effective  securing  device  must 
be  tagged.  FRA  will  examine  each 
railroad's  on-track  safety  program  to  . 
determine  that  the  rules  governing  the 
securement  of  switches  will  provide  the 
necessary  level  of  protection. 

Lone  workers  are  defined  in  this  part 
as  roadway  workere  who  are  not  being 
afforded  on-track  aatety  by  another 
roadway  worker,  are  not  members  of  a 
roadway  vroik  group,  and  are  not 
engaged  in  a  common  task  with  another 
roadway  worker.  Generally,  a  common 
task  is  one  in  which  two  or  more 
roadway  workers  must  coordinate  and 
cooperate  in  order  to  accomplish  the 
objective.  Other  considerations  are 
whether  the  roadway  workers  are  under 
one  supervisor  at  the  woiksite;  or 
whether  the  work  of  each  roadway 
worker  contributes  to  a  single  objective 
or  result 

For  instance,  a  foreman  and  five 
trackmen  engaged  in  replacing  a  turnout 
would  be  engaged  in  a  common  task.  A 
signal  maintainer  assigned  to  adjust  the 
switch  and  replace  wire  connections  in 
the  same  tvunout  at  the  same  time  as  the 
track  workers  would  be  considered  a 
member  of  the  woi^l  group  for  the 
purposes  of  on-track  safety.  On  the  other 
hand,  a  bridge  inspector  working  on  the 
deck  of  a  bridge  while  a  signal 
maintainer  happens  to  be  replacing  a 
signal  lens  on  a  nearby  signal  would  not 
constitute  a  roadway  work  group  just  by 
wlue  of  their  proximity.  FRA  does  not 
intend  that  a  common  task  may  be 
subdivided  into  individual  tasks  to 
avoid  the  use  of  on-track  safety 
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procedures  required  fior  roadway  work 
groups. 

On-track  safety  is  defined  as  the  state 
of  freedom  bom  the  danger  of  being 
struck  by  a  moving  railroad  train  or 
other  railroad  equipment,  provided  by 
operating  and  safety  rules  that  govern 
track  occupancy  by  personnel,  trains 
and  rai-track  equipment  This  term 
states  the  ultimate  goal  of  this 
regulation,  which  is  for  workers  to  be 
safe  from  the  hazards  related  to  moving 
trains  and  equipment  while  working  on 
or  in  close  proximity  to  the  track  The 
rule  will  require  railroads  to  adopt 
comprehensive  programs  and  rules  to 
accomplish  this  objective.  This  rule,  and 
required  programs,  will  together 
produce  a  h^ghtened  awareness  among 
railroad  employees  of  these  hazards  and 
the  methods  necessary  to  reduce  the 
related  risks. 

Qualified  as  used  in  the  rule  with 
regard  to  roadway  workers  implies  no 
provision  or  requirement  for  Federal 
certification  of  persons  who  perform 
those  functions. 

Roadway  worker  is  defined  as  any 
employee  of  a  railroad,  or  of  a  contractor 
to  a  railroad,  whose  duties  include 
inspection,  construction,  maintenance 
or  repair  of  railroad  track,  bridges, 
roadway,  signal  and  communication 
systems,  electric  traction  systems, 
roadway  facilities  or  roadway 
maintenance  machinery  on  or  neer  track 
or  with  the  potential  of  fouling  a  track, 
and  flagmen  and  watchmen/lookouts  as 
defined  in  this  rule. 

Some  railroad  employees  whose 
primary  function  is  transportation,  that 
is.  the  movement  and  protection  of 
trains,  will  be  directly  involved  with  on- 
track  safety  as  well.  These  employees 
would  not  necessarily  be  considered 
roadway  workers  in  the  rule.  They  must, 
of  course,  be  capable  of  performing  their 
functions  correctly  and  safely. 

The  rule  requires  that  the  training  and 
qualification  for  their  primary  function, 
imder  the  railroad's  program  related  to 
that  function,  will  also  include  the 
means  by  which  they  will  fulfill  their 
responsibihties  to  roadway  workers  for 
on-track  safety.  For  instance,  a  train 
dispatcher  woidd  not  be  considered  a 
roadway  worker,  but  would  have  to  be 
cap(d)le  of  applying  the  railroad's 
operating  rules  to  the  establishment  of 
working  limits  for  roadway  workers. 
Likewise,  a  conductor  who  protects  a 
roadway  maintenance  machine,  or  who 
protects  a  contractor  working  on 
railroad  property,  would  not  be 
considered  a  roadway  worker,  but 
would  receive  training  on  functions 
related  to  on-track  safety  as  part  of  the 
training  and  qualification  of  a 
conductor. 


Emplo3rees  of  contractors  to  railroads 
are  included  in  the  definition  if  they 
perform  duties  on  or  near  the  tracL 
They  should  be  protected  as  well  as 
employees  of  the  railroad.  The 
responsibility  for  on-track  safety  of 
employees  will  follow  the  employment 
relationship.  Contractors  are  responsible 
for  the  on-track  safety  of  their 
employees  and  any  required  training  for 
their  employees.  HIA  expects  that 
railroads  will  require  their  contractors 
to  adopt  the  on-track  safety  rules  of  the 
railroad  upon  which  the  contractor  is 
working.  Where  contractors  require 
specialized  on-track  safety  rules  for 
particular  types  of  work,  those  rules 
must,  of  course,  be  compatible  with  the 
r\iles  of  the  railroad  upon  which  the 
work  is  being  performed. 

The  rule  does  not  include  employers, 
or  their  employees,  if  they  are  not 
engaged  by  or  under  contract  to  a 
raikoad.  Perstmnel  who  might  work 
neer  railroad  tracks  on  projects  for 
others,  such  as  cable  installation  for  a 
telephone  company  or  bridge 
constructi^^i  for  a  highway  agency, 
come  under  the  jiirisdiction  of  other 
Federal  agencies  with  regard  to 
occupational  safety. 

The  terms  explained  here  are  not 
exhaustive  of  the  new  definitions  that 
will  be  added  to  Section  214.7.  This 
introduction  merely  provides  a 
sampling  of  the  most  important     ^ 
concepts  of  this  proposed  regulation.  A 
number  of  defined  terms  are  explained 
in  the  section  by  section  analysis  when 
analyzing  the  actual  rule  text  to  which 
they  apply. 

4.  Purpose  and  Scope:  §  214.301 

Section  214.301  states  the  purpose  for 
the  minimimi  standards  required  under 
this  subpart  to  protect  roadway  workers. 
Railroads  can  adopt  more  stringent 
standards  as  long  as  they  are  consistent 
with  this  subpart. 

5.  Infonnation  Collection  Requirements: 
§214.302 

Secticm  214.302  details  the         "* 
information  collection  requirpments  of 
the  rule  and  their  OMB  approval 
number. 

6.  Railroad  On-Track  Safety  Programs. 
Generally:  §  21 4.303 

Section  214.303  contains  the  general 
requirement  that  railroads  shall  adopt 
and  implement  their  own  program  for 
on-track  safety,  which  meets  Federal 
minimum  standards.  Rather  than 
implement  a  command  and  control  rule, 
FRA  decided  to  establish  the  parameters 
for  such  a  program  and  defer  to  the 
expertise  of  each  individual  railroad  to 
adopt  a  suitable  on-track  safety  program 


for  their  railroad,  in  accordance  with 
these  parameters.  FRA  felt  that 
establishing  an  internal  monitoring 
process  to  detetmine  compUance  and 
efilactiveness  would  be  a  necessary 
component  of  ahy  On-Track  Safety 
Pro-am.  Consequently,  each  railroad 
must  incorporate  an  internal  monitoring 
process  as  a  component  of  its  individuu 
program.  It  should  be  noted  that  this 
intnnal  monitoring  will  not  replace 
FRA's  inspection  and  monitoring  efforts 
for  compliance  with  this  subpart. 

7.  Compliance  Dates:  §214.305 

Section  214.305  establishes  the 
schedule  for  compliance  with  this  rule. 
The  dates  vary  by  class  of  railroad.  FRA 
beheves  that  staggering  effective  dates 
allows  the  largest  ntunber  of  workers 
who  are  expoted  to  the  highest  level  of 
risk  to  benefit  from  the  On-Track  Safety 
Program  first.  FRA  hopes  to  be  able  to 
expedite  the  review  process,  as  the 
smallest  number  of  individual  programs 
will  be  put  in  place  by  the  major 
carriers.  After  this  initial  phase  of 
reviews  for  Class  I  railroads,  FRA  will 
have  established  review  policies  and 
resolved  many  recurrent  issues,  maWing 
the  larger  number  of  reviews  for  smaller 
railroads  more  efficient.  The  experience 
gained  through  the  initial  phase  of  the 
review  process  will  contribute  to  the 
next  and  larger  phase  of  reviews. 
Although  the  rule  formally  establishes  a 
later  compliance  date  for  smaller 
railroads,  this  would  not  prevent 
smaller  railroads  from  implementing 
their  programs  sooner. 

8.  Review  and  Approval  of  Individual 
On-Track  Safety  Programs  by  FRA: 
§214.307 

Section  214.307  specifies  the  process 
for  review  and  approval  of  each 
railroad's  on-track  safety  program  by 
FRA.  The  intent  of  the  review  and 
approval  is  to  be  constructive  rather 
than  restrictive.  FRA  prefers  that  a 
review  of  each  program  take  place  at  the 
railroad  because  an  open  discussion  of 
the  program  would  be  beneficial  to  all 
concerned.  The  effective  date  of  a 
railroad's  program  will  not  be  delayed 
by  FRA's  scheduling  of  a  review,  or 
granting  approval.  "Hie  railroad  will  be 
resi^nsible  for  compliance  with  this 
rule  regardless  of  the  status  of  FRA 
review  or  approval  of  its  program. 

Likewise,  a  railroad  may  amend  it^ 
program  following  FRA's  initial 
approval  without  prior  approval  of  the 
amendment  from  FRA.  Of  course, 
should  FRA  later  disapprove  the 
amendment,  the  program  would  have  to 
be  changed  to  FRA's  satisfection,  The 
railroad  will  still  be  responsible  for 
compliance  with  this  nile,  and  siibject 
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to  compliance  monitoring  and 
enforcement  bv  FRA.  FRA  will  make 
every  effort,  when  requested,  to  provide 
a  timely  review  of  a  program  or 
amendment  before  its  effective  date,  and 
to  assist  in  any  manner  possible  to 
enhance  the  on-track  safety  afforded  to 
roadway  workers. 

Contractors  will  be  required  to    " 
conform  to  the  on-track  safety  programs 
on  the  railroads  upon  which  they  are 
workine.  Contractors  whose  employees 
are  woAing  under  a  railroad's  approved 
on-track  safety  program  need  not  submit 
a  separate  on-track  safety  program  to 
FRA  for  review  and  approval. 

Some  contractors  operate  highly 
specialized  equipment  on  various  < 

railroads  on  a  regular  basis.  That  1 

.equipment  might  require  special 
methods  to  provide  on-track  safety  for 
railroad  and  contractor  employees.  Such 
a  special  method  will  require  a  clear 
and  reasonable  way  to  mesh  with  the 
on-track  safety  programs  of  the  railroads 
upon  which  the  equipment  is  operated. 

The  rule  does  not  specifically  call  for 
the  involvement  of  employees  or  their 
representatives  in  the  program  design  or 
review  process,  because  the  | 

responsibility  for  the  program's 
compliance  with  this  rule  lies  with  the 
employer.  However,  it  should  be  noted 
that  this  rule  itself  is  the  product  of  a 
successful  proceeding  in  which 
management,  employee  representatives 
and  the  Federal  government  were  fully 
involved  from  the  beginning.  That  fact 
should  be  an  encouragement  to  all 
concerned  to  realize  that  the  success  of 
an  on-track  safety  program  will  require 
the  willing  cooperation  of  all  persons 
whose  duties  or  personal  safety  are 
affected  by  the  program. 

9.  On-Track  Safety  Program  Documents: 
§214.309 

Section  214.309  specifies  the  type  of 
on-track  safety  manual  each  railroad 
must  have.  Essoitially,  the  railroad 
must  have  all  on-track  safety  rules  in 
one  place,  easily  accessible  to  roadway 
workers.  This  provision  is  intended  to 
provide  the  roadway  worker  with  a 
single  resource  to  consult  for  on-track 
safety,  to  avoid  fragmentation  of  the 
rules  and  the  ultimate  dilution  of  their 
vital  message. 

All  on-track  safety  rules  could  be 
placed  together  as  an  on-track  safety 
section  of  an  already  existent  manual. 
FRA  is  aware  that  many  railroads  use  a 
binder  system  for  railroad  manuals. 
Adding  a  section  to  such  a  binder  might 
be  less  burdensome  than  creating  a 
separate  manual,  and  would  clearly 
comply  with  this  provision. 

An  employer,  such  as  a  contractor, 
whose  roadway  workers  work  on 


another  employer's  railroad,  will 
usually  adopt  and  issue  the  on-track 
safety  manual  of  that  railroad  for  use  by 
their  employees.  It  will  be  the 
employer's  responsibility  to  provide  the 
manual  to  its  employees  who  are 
required  to  have  it  and  to  know  that 
each  of  its  employees  is  knowledgeable 
about  its  contents. 

This  section  also  sets  forth  the 
responsibility  of  the  employer  to 
provide  this  manual  to  all  employees 
who  are  responsible  for  the  on-track 
safety  of  others,  and  those  who  are 
responsible  for  their  own  on-track  safety 
as  lone  workers.  Workers  who  are 
responsible  for  the  protection  of  others 
must  have  the  manual  at  the  work  site 
for  easy  reference.  Lone  workers  must 
also  have  this  manual  easily  available  to 
them.  FRA  does  not  intend  that  the 
individual  must  necessarily  have  this 
manual  on  his  or  her  person  while 
performing  work,  but  to  have  it 
available  and  readily  accessible  at  the 
work  site. 

FRA  also  does  not  intend  that  all 
related  operating  rules,  timetables  or 
special  instructions  must  be  reproduced 
in  this  manual  Any  related  publications 
or  documents  should  be  cross- 
refarenced  in  the  On-Track  Safety 
Manual  and  provided  to  employees 
whose  duties  require  them. 

Lastly,  the  manual  must  be  at  the 
work  site  available  for  reference  by  all 
roadway  workers.  Many  roadway 
workers  will  not  be  responsible  for 
providing  protection  for  themselves  or 
others,  but  still  must  comply  with  the 
rules.  All  employees  have  a 
responsibility  to  remain  at  a  safe 
distance  from  the  track  unless  they  are 
assured  that  adequate  protection  is 
provided.  Althoi^  not  responsible  for 
providing  protection  for  others,  they 
must  be  familiar  with  the  rules  to 
determine  whether  adequate  protection 
is  provided  and  have  the  rules  readily 
available  if  it  is  necessary  to  consult 
them. 

10.  Responsibility  of  Employers: 
§214.311 

Section  214.311  addresses  the 
employer's  responsibility  in  this  rule. 
This  section  applies  to  all  employers  of 
roadway  workera.  Employers  may  be 
railroads,  contractors  to  railroads,  or 
railroads  whose  employees  are  working 
on  other  railroads.  Although  most  on- 
track  safety  programs  will  be 
implemented  by  railroads  rather  than 
contractors,  both  are  employers  and  as 
such  each  is  responsible  to  its 
employees  to  provide  them  with  the 
means  of  achieving  on-track  safety. 

Railroads  are  specifically  required  by 
§  214.303  to  implement  their  own  on- 


track  safety  programs.  Section  214.311 
however,  places  responsibility  with  all 
empbyers  (whether  they  are  railroads  or 
contractors)  to  see  that  employees  are 
trained  and  supervised  to  work  with  the 
on-track  safety  rules  in  effect  at  the 
work  site.  The  actual  training  and 
supervision  of  contractor  employees 
might  be  undertaken  by  the  operating 
railroad,  but  the  res|X>nsibility  to  see 
that  it  is  done  rests  with  the  employer. 
The  guarantee  required  in  paragraph 
(b)  of  an  employee's  absolute  right  to 
chalfenge  on-track  safety  rules 
compliance  will  be  a  required  part  of 
each  railroad's  on-track  safety  program, 
as  will  be  the  process  for  resolution  of 
such  challenges.  On-track  safety 
depends  upon  the  faithful  and 
intelligent  discharge  of  duty  by  all 
persons  who  protect  or  are  protected  by 
it.  Any  roadway  worker  who  is  in  doubt 
concerning  the  on-track  safety 

{)rovisions  being  applied  at  the  )ob 
ocation  should  resolve  that  uncertainty 
immediately. 

The  term  at  the  job  location  is  not 
meant  to  restrict  who  can  raise  an  issue 
or  where  an  issue  can  be  raised.  Rather, 
the  challenge  must  address  the  on-track 
safety  procedures  being  applied  at  a 
particular  job  location. 

A  fundamental  principle  of  on-track 
safety  is  that  a  roadway  worker  viho  is 
not  entirely  certain  that  it  is  safe  to  be 
on  the  track  should  not  be  there.  A 
discrepancy  might  be  critical  to  the 
safety  of  others,  and  the  first  roadway 
worker  who  detects  it  should  take  the 
necessary  action  to  provide  for  the 
safety  of  all. 

The  Advisory  Committee  used  the 
term  No-FauH  Right  in  its  report  to 
describe  the  absolute  right  of  each 
employee  to  challenge,  without  censure, 
punishment,  harm  or  loss,  the  on-track 
safety  compliance  expressed  in 
paragraph  (b)  of  this  section.  A 
challenge  must  be  made  in  good  feith  in 
order  to  fall  within  the  purview  of  this 
rule.  A  good  faith  challenge  would 
trigger  the  resolution  inrocess  called  for 
in  paragraph  (c). 

"The  written  process  to  resolve 
challenges  found  in  paragraph  (c)  is 
intended  to  provide  a  prompt  and 
equitable  resolution  of  these  concerns. 
This  is  necessary  in  order  that  any 
problems  that  arise  regarding  on-track 
safety  should  be  resolved  and  that  any 
possible  lapses  in  safety  be  quickly 
corrected. 

The  resolution  process  should  include 
provisions  to  permit  determination  by 
all  parties  as  to  the  safe,  effective 
application  of  the  on-track  safety  rule{s) 
being  challenged  at  the  lowest  level 
possible,  and  for  successive  levels  of 
review  in  the  event  of  inability  to 
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resolve  a  concern  at  lower  levels.  FRA 
believes  it  best  for  employers, 
consulting  with  employees  and  their 
representatives  where  applicable,  to 
write  effective  processes  to  accomplish 
these  objectives. 

A  railroad's  on-track  safety  program 
will  be  reviewed  and  approved  in 
accordance  with  section  214.307(b). 
FRA  will  consider  this  written  process 
during  its  review  and  approval  of  the 
overall  on-track  safiety  submission.  FRA 
will  consider  whether  the  written 
processes  afford  a  prompt  and  equitable 
resolution  to  concerns  asserted  in  good 
{aith  and  their  effectiveness  in 
promoting  the  intelligent,  reasoned 
application  of  the  on-track  safiaty 
principles. 

1 1.  Responsibility  of  Individual 
Roadway  Workers:  §214.313 

Section  214.313  addresses  the 
individual  responsibility  of  each 
roadway  worker.  Each  roadway  worker 
has  d  responsibility  to  comply  with  this 
subpart  which  is  enforceable  under  the 
provisions  of  individual  liability.  FRA 
has  a  statement  of  Enforcement  Policy 
set  forth  in  Appendix  A  to  Part  209  that 
explains  the  way  in  which  FRA  employs 
its  enforcement  powers.  FRA's  concerns 
regarding  individual  liability  are  willful 
violations,  which  are  intentional 
actions,  or  grossly  neghgent  behavior. 
Paragraph  (a)  requires  that  each 
roadway  worker  follow  the  railroad's 
on-track  safaty  rules.  Paragraph  (b) 
prohibits  roadway  workers  from  fouling 
a  track  unnecessarily.  It  is  FRA's 
opinion,  as  well  as  that  of  the  Advisory 
Committee,  that  roadway  workers 
should  under  no  drcumstahces  foul  a 
track  unless  it  is  necessary  to 
accomplish  their  duties. 

A  reference  to  the  definition  of 
fouling  a  track  is  useful  to  understand 
when  protection  is  required.  Fouling  a 
track  describes  the  circumstance  in 
which  a  person  is  in  danger  of  being 
struck  by  a  moving  train.  Under 
paragraphs  (c)  and  (d),  each  roadway 
worker  has  the  responsibility  to  know 
that  on-track  safety  is  being  provided 
before  actually  fouling  a  trade,  and  to 
remain  clear  of  the  track  and  inform  the 
employer  when  the  required  level  of 
protection  is  not  provided.  If  a  roadway 
worker  is  not  sure  that  sufficient  on- 
track  safety  is  being  provided,  he  or  she 
can  satisfy  paragraph  (c)  by  simply  not 
fouling  the  track. 

It  is  a  roadway  worker's  responsibiUty 
to  advise  the  employer  of  exceptions 
taken  to  the  application  of  a  railroad's 
rules,  or  provisions  of  this  subpart,  in 
accordance  %vith  paragraph  (d). 
Employees  must  approach  this 
reqwosibility  in  good  faith.  Eaaentially 
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an  employee  must  have  honest  concerns 
whether  the  on-track  safiaty  procedures 
being  used  provide  the  necessary  level 
of  safety  in  accordance  with  the  rules  of 
the  operating  railroad.  Furthermore, 
employees  must  be  able  to  articulate 
those  concerns  in  order  to  invoke  the 
resolution  process  of  the  railroad. 
Initiating  an  action  under  the  resolution 
process,  absent  a  good  feith  concern 
regarding  the  on-track  safety  procedures 
being  applied,  would  not  be  in 
compliance  with  this  subpart. 

12.  Supervision  and  Communication: 
§214.315 

Section  214.315  details  supervision 
and  communication  of  on-track  safety 
methods  prior  to  working.  Employees 
must  be  notified  and  acknowledge 
understanding  of  the  on-track  safety 
methods  they  are  to  use,  prior  to 
commencing  duties  on  or  near  the  track. 
Paragraphs  (a)  and  (b)  establish  the  duty 
of  notification  by  the  employer  and  the 
reciprocal  duty  of  commimicating 
acknowledgment  by  the  employee. 
These  sections  essentially  require  a  job 
briefing  to  inform  all  concerned  of  on- 
track  safety  methods  at  the  beginning  of 
each  work  period.  The  acknowledgment 
is  an  indication  by  the  employee  of 
imderstanding,  or  the  opportunity  to 
request  explanation  of  any  issues  that 
are  not  understood. 

Paragraph  (c)  requires  that  an 
emplojrer  designate^t  least  one  roadway 
worker  to  provide  on-track  safety  while 
a  group  is  working  together.  This 
designation  can  either  be  for  a  specific 
job  or  for  a  particular  worie  situation. 
This  section  is  vital  to  the  success  of 
any  on-track  safety  program  because  the 
mere  presence  of  two  or  more  persons 
together  can  be  distracting  for  all 
persons  involved.  FRA  believes  that 
awareness  will  be  enhanced  and 
confosion  limited  by  requiring  railroads 
to  formally  designate  a  responsible 
person.  This  designation  must  be  clearly 
understood  by  all  group  membere  in 
order  to  be  efiiactive.  An  individxial, 
such  as  a  foreman,  may  generally  be 
designated  to  be  responsible  for  his  or 
her  group,  but  if  two  groups  are  working 
together  or  roadway  workere  of  difierent 
crafts  are  assisting  one  another,  it  is 
imperative  that  this  formal  designation 
be  communicated  to  and  understood  by 
all  affected  employees. 

Paragraph  (d)  explains  the  duties  of 
the  roadway  worker  designated  to 
provide  on-track  safety  for  the  work 
group.  Before  road%vay  workers  foul  a 
track,  the  designated  person  must 
inform  each  roadway  worker  in  the 
group  of  the  on-track  safety  methods  to 
be  used  at  that  time  and  location, 
including  all  necessary  details 


associated  with  the  specific  form  of  on- 
track  safety  that  will  be  used. 
Essentially,  the  designated  person  must 
conduct  an  on-track  safety  briefing  prior 
to  the  beginning  of  work  on  or  near  the 
track.  This  briefing  might  also  fulfill  the 
requirements  of  paragraph  (a)  of  this 
section. 

Before  changing  on-track  safety 
methods  during  a  work  period,  the 
designated  roadway  worker  must  again 
inform  the  group  of  the  new  methods  to 
be  used  for  their  safety.  If,  for  example, 
roadway  workers  are  working  on  a  track 
within  woiidng  limits  when  the  on-track 
safety  method  changes  to  train  approach 
warning,  all  roadway  workere  fouling 
the  tradt  must  firet  be  informed  that 
trains  might  approach  on  that  track,  and 
that  they  will  be  warned  of  the 
approadiing  train  by  watchmen/ 
lookouts.  They  must  also  know  that  they 
can  no  longer  depend  on  that  track  as 
a  place  of  safety  when  a  train 
approaches. 

This  provision  also  establishes 
methods  to  be  used  in  the  fece  of 
imforeseen  drciunstances.  In  these 
emergency  situations,  where 
notification  of  a  change  in  methods 
cannot  be  accomplished,  an  immediate 
warning  to  leave  the  fouling  space  and 
not  return  until  on-track  safety  is 
reestablished  is  required. 

Paragraph  (e)  addrcHSses  the  lone 
worker.  The  lone  worker  must  also  have 
a  job  briefing  before  fouhng  the  track. 
This  briefing  will  be  sli^tly  different, 
since  the  lone  woricer  is  not  working 
under  direct  supervision.  At  the 
beginning  of  the  duty  period,  and  prior 
to  fouling  the  track,  the  lone  worker 
must  communicate  with  a  supervisor  or 
another  designated  employee  to  advise 
of  his  itinerary  and  the  means  by  which 
he  or  she  plans  to  protect  himself.  This 
briefing  should  include  his  geographical 
location,  approximate  period  of  time  he 
or  she  is  exptected  to  be  in  this  general 
locality,  different  locations  planned  for 
the  day,  and  the  planned  method  of 
protection.  This  paragraph  assumes  that 
in  accordance  with  other  sections,  the 
lone  worker  is  capable  of  determining 
the  proper  means  to  achieve  his  or  her 
own  on-trad^  safety. 

This  paragraph  also  provides  for 
emeigendes  in  which  the  diannels  of 
communication  are  disabled.  In  Uiose 
cases,  the  Iniefing  must  be  conducted  as 
soon  as  possible  after  communication  is 
restored.  An  interruption  in 
communication  does  not  prevent  the 
lone  worker  bom  commencing  worin. 
However,  since  the  lone  worker  will  not 
have  described  his  or  her  itinerary  and 
the  on-track  safiaty  methods  to  be  used 
in  this  location  to  another  qualified 
employee,  he  or  she  must  do  all  that  is 
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necessary  to  mmntain  the  requisite 
awareness  of  his  surroundings.  '-'-.r 

13.  On-trade  Safety  Procedxms. 
Generally:  §214.317  V   / 

Section  214.317  refers  to  the'    "i 
following  sections  214.319  through 
214.337  that  prescribe  several  different 
types  of  procedures  that  may  be  used  to 
achieve  on-track  safety.  It  requires 
employers  to  adopt  one  or  more  of  these 
types  of  procedures  whenever 
employees  foul  a  track. 

tlie  definition  of  fouling  a  track     .. ' 
includes  a  TniniTnnm  distance  limit  of 
four  feet  from  the  field,  or  outer,  side  of 
the  running  rail  nearest  to  the  roadway 
worker.  A  person  could  be  outside  that 
distance  and  still  be  fouling  the  track 
under  this  rule  if  the  person's  expected 
or  potential  activities  or  surroimdings 
could  cause  movement  into  the  space 
that  would  be  occupied  by  a  train,  or  if 
components  of  a  moving  train  could 
extend  outside  the  four-foot  zone. 

Railroad  equipment  is  commonly  10 
feet  8  iiu:hes  wide.  Standard  track  gauge 
is  4  feet  8^/^  inches  but  when  adding  the 
nominal  width  of  the  rail,  the  rail 
spacing  can  be  taken  as  5  feet  0  inches 
for  the  purposes  of  this  rule.  The  fouling 
space  would  therefore  be  13  feet  wide 
(5-k4^  feet). 

Chie  exception  to  the  four-foot 
miniTniim  distance  is  foimd  in 
paragraph  §  214.339(c)  (Roadway 
maintenance  machines)  and  is 
discussed  in  the  analysis  of  that  section. 

The  report  of  the  Advisory  Committee 
includes  the  statement  that  "The 
provisions  of  restricted  speed  do  not 
solely  provide  protection  for  track 
eqmpment.  or  roadway  workers, 
performing  maintenance."  The  rule  does 
not  recognize  restricted  speed  as  a  sole 
means  of  providing  on-track  safety. 

The  Advisory  Committee  also  found, 
and  FRA  agrees,  that  although  the 
definitions  of  "restricted  speed"  foimd 
in  this  rule  and  in  use  throughout  the 
railroad  industry  provide  adequate 
separation  between  trains  and  on-track 
machines  in  a  traveling  mode,  a  blanket 
provision  that  would  rely  upon 
restricted  speed  to  protect  persons 
working  while  fouling  the  track  would 
not  be  efiiective.  Individual  locations  at 
which  unusual  circumstances  could 
result  in  sufficient  protection  for 
roadway  workers  from  trains  moving  at 
restricted  speed  woxild  be  addressed  by 
FRA  through  the  waiver  process. 

14.  Working  Limits,  Generally:  §214.319 

Section  214.319  prescribes  the  general 
requirements  for  the  establishment  of 
working  limits.  A  reference  to  the 
definition  of  Working  Limits  is  helpful 
to  the  understanding  of  this  section. 


Working  limits  is  an  on-track  safety 
measure  which  when  established 
eliminates  the  risk  of  being  struck  by 
trains.  Several  methods  of  establishing 
working  limits  are  found  in  this  subpart. 
Those  methods  are  distinguished  by  the 
method  by  which  trains  are  authorized 
to  move  on  a  track  segment,  the  physical 
characteristics  of  the  track,  and  the 
operating  rules  of  the  railroad. 

Paragraphs  (a)  and  (b)  specifically 
refer  to  the  roadway  worker  who  is 
given  control  over  working  limits.  These 
requirements  assure  that  the  roadway 
worker  has  the  requisite  knowledge  and 
training,  and  prevent  confusion  by 
giving  control  to  only  one  qualified 
roadway  worker. 

Paragraph  (c)  addresses  the  procedure 
when  working  limits  are  released.  It 
requires  that  all  affected  roadway 
workers  be  notified  before  trains  will 
begin  moving  over  the  affected  track. 
They  must  be  either  away  from  the 
track,  ot  provided  with  another  form  of 
on-track  safety. 

An  example  is  a  work  group  using  a 
crane  to  replace  rail.  Rails  are  removed 
fiom  the  track,  the  crane  is  on  the  track, 
and  on-track  safety  is  provided  by  the 
establishment  of  working  limits.  When 
the  rails  have  been  replaced,  the  crane 
moves  out  of  the  working  limits  onto 
another  track,  the  roadway  worker  in 
charge  stations  watchmen/lookouts  to 
provide  train  approach  warning  and 
notifies  all  the  roadway  workers  at  the 
work  site  that  train  approach  warning  is 
now  in  effect  and  the  working  limits  are 
to  be  released.  The  roadway  worker  in 
charge  then  releases  the  working  limits 
to  the  train  dispatcher  to  permit  the 
movement  of  trains.  The  roadway 
workers  at  the  work  site  continue  to 
work  with  hand  tools  while  on-track 
safety  is  provided  by  the  watchmen/ 
lookouts. 

15.  Exclusive  Track  Occupancy. 
§214.321 

Section  214.321  prescribes  working 
limits  on  controlled  track  as  one  form  of 
on-track  safety  allowed  in  accordance 
with  the  provisions  of  this  subpart. 
Reference  to  the  definitions  of 
Controlled  Track  and  Exclusive  Track 
Occupancy  are  helpful  to  the 
imderstanding  of  this  section. 

Controlled  track  is  track  on  which 
trains  may  not  move  without 
authorization  from  a  train  dispatcher  or 
a  control  operator.  On  most  railroads, 
trains  move  on  main  tracks  outside  of 
yard  limits,  and  through  interlockings, 
only  when  specifically  authorized  by  a 
train  dispatcher  or  control  operator. 
This  authorization  might  take  the  form 
of  an  indication  conveyed  by  a  fixed 
signal,  or  a  movement  authority 


transmitted  in  writing,  oiaUy.  or^ 
digital  means.  Such  track  would 
conform  to  the  definition  of  controlled 
track. 

Some  railroads  extend  the  control  of 
a  train  dispatcher  to  main  tracks  within 
yard  limits.  This  control  is  exercised  by 
requiring  the  crew  of  evary  train  and 
engine  to  obtain  a  track  warrant 
specifying  the  limits  of  the  territory  in 
which  the  crew  may  operate.  The  track 
vrarrant  lists  all  restrictions  that  are  in 
effect  within  the  limits  specified, 
including  any  working  limits 
estabUshed  to  protect  roadway  woikers 
or  train  movements.  The  woiking  limits 
are  delineated  by  flags  as  specified  in 
section  214.321(c)(5).  Track  from  which 
trains  can  be  effectively  withheld  by 
such  a  procedure  would  conform  to  the 
definition  of  ccmtrolled  track. 

Exclusive  track  occupancy  is  the 
means  prescribed  in  this  section  to 
establish  working  limits  on  controlled 
track.  The  procedures  associated  in  this 
section  with  exclusive  track  occupancy 
are  intended  to  assure  that  unauthorized 
train  movements  will  not  occur  within 
working  limits  established  by  exclusive 
track  occupancy. 

This  section  addresses  controlled 
track,  as  it  is  the  type  of  track  upon 
which  exclusive  track  occupancy  can  be 
established  by  the  dispatcher  or  control 
operator.  By  virtue  of  their  authority  to 
control  train  movements  on  a  segment 
of  controlled  track,  a  dispatcher  or 
control  operator  can  also  hold  trains 
clear  of  that  segment  by  withholding 
movement  authority  from  all  trains.  The 
procedure  depends  upon 
commimication  of  precise  information 
between  the  train  dispatcher  or  control 
operator,  the  roadway  worker  in  charge 
of  the  working  limits,  and  the  crews  of 
affected  trains.  This  section  is  intended 
to  prescribe  that  level  of  precision. 

Paragraph  (a)  requires  that  authority 
for  exclusive  track  occupancy  may  onl]{ 
be  granted  by  the  train  dispatcher  or 
control  operator  who  has  control  of  that 
track  to  a  roadway  worker  who  has  been 
trained  and  designated  to  hold  such  an 
authority.  No  other  person  may  be  in 
control  of  the  same  track  at  the  same 
time. 

Paragraph  (b)  and  corresponding 
subparagraphs  prescribe  the  methods  for 
transferring  the  authority  for  exclusive 
track  occupancy  to  the  roadway  worker 
with  the  requisite  level  of  accuracy. 

Paragraphs  (c)  and  corresponding 
subparagraphs  prescribe  physical 
maikers  or  features  that  may  be  used  to 
indicate  the  extent  of  woiking  limits 
established  under  this  paragraph  with 
the  requisite  level  of  precision.  Flagmen 
are  included  as  a  vahd  means  of 
establishing  exclxisive  track  occupancy 
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because  they  are  efiective,  and  they 
might  be  the  only  means  available  on 
short  notics  or  at  certain  locations. 

16.  Foul  Time:  §214.323 

Section  214.323  prescribes  another 
form  of  on-track  safety  involving  the 
establishment  of  working  limits  through 
exclusive  track  occupancy.  This  method 
of  protection  is  called  foul  time  and  is 
only  authc»ized  for  use  on  controlled 
track.  The  definition  of  foul  time  should 
be  referenced  for  a  complete 
understanding  of  this  concept.  Foul 
time  requires  oral  or  written  notification 
by  the  train  dispatcher  or  control 
operator  to  the  responsible  roadway 
worker  that  no  trains  will  be  opwating 
within  a  specific  segment  of  track 
during  a  specific  time  period.  The  steps 
to  obtain  foul  time  are  detailed  in  this 
section.  Once  foul  time  is  given,  a 
dispatcher  or  control  operator  may  not 
permit  the  movement  of  trains  onto  the 
protected  track  segment  imtil  the 
responsible  roadway  worker  reports 
dear. 

17.  Train  Coordination:  §214.325 

This  section  provides  procedures  for 
est^lishing  working  limits  using  the 
train  itself  and  the  exclusive  authority 
the  train  holds  on  a  segment  of  track  as 
a  method  of  on-track  safiaty.  This 
method  could  be  used  during  an 
unforeseen  circumstance  or  at  any  other 
time  the  railroad  deems  aj^ropriate  and 
authorizes  its  use  in  their  respective 
program. 

18.  Inaccessible  Track:  §214.327 

Section  214.327  requires  that  working 
Umits  on  non-controlled  track  be 
established  by  rendering  the  track 
physically  inaccessible  to  trains  and 
equipment.  A  reference  to  the 
definitions  of  non-controlled  track  and 
inaccessible  track  is  useful  to  the 
understanding  of  this  section.  Trains 
and  equipment  can  operate  on  non- 
controlled  track  without  having  first 
received  specific  authority  to  do  so. 
Trains  and  equipment  cannot  be  held 
clear  of  non-controlled  track  by  simply 
withholding  their  movement  authority. 
The  roadway  worker  in  charge  of  the 
working  Limits  must  therefore  render 
non-controlled  track  within  working 
limits  physically  inaccessible  to  trains 
and  equipment,  other  than  those 
operating  under  the  authority  of  that 
roadway  worker,  by  using  one  or  more 
of  the  provisions  of  this  section. 

Typical  examples  of  non-controlled 
track  to  which  this  section  would  apply 
include  main  tracks  within  yard  liinits 
where  trains  are  authorized  by  an 
operating  rule  to  move  %vithout  further 
specific  authority,  yard  tracks,  and 


industrial  side  tracks.  Paragraph  (a)  and 
corresponding  subparagraphs  detail  tbe 
physical  features  that  may  be  used  to 
block  access  to  non-controlled  track 
within  working  limits. 

Paragraph  (b)  provides  the  restrictions 
und«'  which  trains  and  roadway 
maintenance  machines  will  be  allowed 
to  operate  wi*hin  working  limits.  The 
intent  is  that  the  roadway  worker  in 
charge  will  be  able  to  communicate  with 
a  train  while  it  is  within  the  working 
limits,  and  to  control  its  movement  to 
prevent  conflicts  between  trains, 
machines  and  roadway  worken. 

The  requirement  that  trains  move  at 
restricted  speed  in  working  limits 
unless  otherwise  authorized  by  the 
roadway  woricer  in  charge  is  intended  as 
a  fail-safe  provision  to  afibrd  the  highest 
level  of  safety  in  the  absence  of 
authority  for  higher  speed.  FRA  does 
not  contemplate,  nor  would  it  condone, 
a  situation  in  which  a  roadway  worker 
could  authorize  a  highw  speed  for  a 
train  than  would  be  otherwise  permitted 
by  the  operating  rules  and  instructions 
of  the  railroad.  Paragraph  (c)  merely 
prohibits  other  locomotives  from  being 
within  these  established  working  limits. 

19.  Train  Approach  Warning  Provided 
by  Watchmen/lookouts:  §214.329 

Section  214.329  esUblishes  the 
procedures  Ua  on  track  safety  of  groups 
that  utilize  train  approach  warning.  A 
reference  to  the  definition  of  train 
approach  warning  would  be  useful  to 
the  understanding  of  this  section. 
Section  214.329  specifies  the 
circumstances  and  the  manner  in  wbidi 
roadway  work  groups  may  use  this 
method  of  on-track  safety.  Prescribed 
here  is  the  minimum  amount  of  time  for 
roadway  workers  to  retreat  to  a 
previously  arranged  place  of  safety 
(usually  designated  during  job  briefing), 
the  duties  of  the  watchman/lookout  and 
the  fundamental  characteristics  of  train 
approach  warning  communication. 

This  section  further  imposes  a  duty 
upon  the  employer  to  provide  the 
watclunan/lookout  employee  with  the 
requisite  equipment  necessary  to  carry 
out  his  on-track  safety  duties.  It  is 
intended  that  a  railroad's  on-track  safety 
program  would  specify  the  means  to  be 
used  by  watchmen/lookouts  to 
communicate  a  warning,  and  that  they 
be  equipped  according  to  that  provision. 

The  rule  does  not  include  a  provision 
for  train  approach  warning  by  any 
means  other  than  the  use  of  watchmen/ 
lookouts.  FRA  is  not  aware  of  any  other 
means  of  effectively  performing  this 
function  with  the  requisite  reliability, 
and  will  not  place  requirements  for  an 
untried  system  in  this  rule.  However, 
the  Advisory  Conunittee  report  states 


that  "FRA  will  incorporate  a  near-term 
time-specific  requirement  to  utilize  on- 
track  personal  warning  systems  for 
roadway  workers  working  alone  under 
any  conditions  not  requiring  positive 
protection."  FRA  realizes  that  the 
technological  advancements 
incorporated  in  ATCS,  PTC  or  PTS 
might  in  the  future  provide  another 
method  of  establishing  on-track  safety  in 
compliance  with  this  subpart.  Although 
such  technology  is  not  specifically 
provided  for  in  the  current  rule, 
opportunities  to  employ  advancements 
in  this  area  will  be  handled  pursuant  to 
the  waiver  process.  FRA  will  therefore 
be  most  interested  in  knowing  when 
such  systems  are  developed,  tested,  and 
proven  reliable. 

20.  Definite  Train  Location:  §214.331 

Section  214.331  describes  a  system  of 
on-track  safety  which  provides  roadway 
workera  with  information  as  to  the 
earliest  times  at  which  trains  may  leave 
certain  statims,  having  been  restricted 
at  those  stations  by  the  train  dispatcher 
or  control  operator.  This  form  of  on- 
track  safety  is  called  Definite  Train 
Location.  A  refisrence  to  its  definition  is 
helpful  to  distinguish  it  firom  an 
informational  lineup  of  trains,  which  is 
addressed  in  §  214.333. 

Paragraph  (a)  limits  the  use  of  definite 
train  location  for  on-track  safety  by 
Class  I  railroads  and  Commuter 
railroads  to  track  where  such  a  system 
was  already  in  use  on  tbe  effective  date 
of  this  rule. 

Paragraph  (b)  requires  that  a  Class  I 
railroad  or  commuter  railroad  using 
definite  train  location  system  must 
phase  its  use  out  according  to  a 
schedule  submitted  to  FRA  with  that 
railroad's  on-track  safety  program. 

Paragraph  (c)  establishes  that  definite 
train  location  can  be  used  on  certain   ' 
subdivisions  owned  by  railroads  other 
than  Class  I  and  Commuter  railroads 
under  certain  specified  conditions. 
These  conditions  include  whether  the 
system  was  in  use  before  the  effective 
date  of  this  rule,  or  whether  the 
subdivision  has  railroad  traffic  density 
below  certain  levels  specified  in  that 
section  during  periods  when  roadway 
workers  are  normally  on  and  about  the 
track.  Advisory  Conunittee  members  felt 
that  the  amount  and  frequency  of  the 
traffic  on  a  particular  track  dictated 
whether  this  form  of  on-track  safety  was 
feasible.  FRA  therefore  proposes  to 
incorporate  this  fector  into  the  rule  to 
allow  some  short  lines  and  regional 
railroads  to  utilize  this  system. 

Paragraph  (d)  and  corresponding 
subparagraphs  (1)  through  (7)  set  forth 
the  requirements  for  a  definite  train 
location  system  and  the  qualifications 
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that  a  roadway  worker  must  have  before 
using  this  system  as  a  form  of  on-track 
safaty. 

21.  Informational  Line-ups  of  Trains: 
§214.333 

Section  214.333  specifies  conditions 
for  the  use  of  informational  line-ups  of 
trains.  Some  railroads  have  used  a  form 
of  informational  line-ups  to  provide  on- 
track  safety  for  roadway  workers  for 
many  years.  Such  a  procedure  requires 
the  roadway  worker  to  have  a  full  .| 

understanding  of  the  particular 
procedure  in  use,  and  the  physical 
characteristics  of  the  territory  in  which 
they  are  working.  The  Advisory 
Committee  addressed  this  issue  with  the 
following  specific  recommendation: 

The  Committee  realizes  that  line-ups  are 
being  used  less  as  a  form  of  protection  in  the 
industry  and  recommends  that  line-up  use  be 
further  reduced,  eventually  discontinued  and 
replaced  with  Positive  Protection  as  quickly 
as  feasible,  grandbthering  line-up  systems 
presendy  in  use.  *  •  • 

Line-ups  as  used  in  this  section  differ 
fiom  lists  of  trains  in  §214.331  in  that 
line-ups  need  not  include  definite 
restriction  as  to  the  eariiest  times  at 
which  trains  may  depart  stations.  FRA 
therefore  follows  the  Advisory 
Committee  recommendation  by 
allowing  railroads  presenUy  using  line- 
ups to  continue  doing  so  undw 
conditions  presenUy  in  efiiact,  provided 
that  their  (m-track  safiaty  programs  that 
are  reviewed  and  approved  by  FRA 
contain  adequate  provisions  for  safaty, 
and  a  definite  date  for  completion  of 
phase-out. 

22.  OnArack  Safety  Procedures  for 
Roadway  Work  Groups:  §214.335 

Section  214.335  specifies 
requirements  for  on-track  safety  to  be 
provided  for  roadway  work  groups. 
Other  sections  of  the  regulation  discuss 
matters  afiecting  the  group  such  as  the 
different  types  of  on-track  safety 
protection  available  to  a  group  and  the 
job  briefing  necessary  for  a  group,  but 
this  section  prescribes  what  procedures 
are  required  to  fully  comply  with  this 
subpart.  The  definition  of  roadway  work 
group  enables  the  distinction  between 
general  methods  of  providing  on-track 
safaty  for  groups  and  for  individuals 
worldng  alone.  Examples  of  roadway 
woric  groups  are  a  large  or  small  track 
gang,  a  pair  of  signal  maintainers,  a 
welder  and  wilder  helper,  and  a  survey 
party. 

Paragraph  (a)  indicates  that  employers 
shall  not  require  or  permit  roadway 
wort:  groups  to  foul  a  track  imless  they 
have  estabbshed  on-track  safaty  through 
woiking  limits,  train  approach  warning, 
or  definite  train  location. 


The  reciprocal  responsibiUty  for  the 
roadway  worker  is  expressed  in 
Paragraph  (b).  He  of  she  should  not  foul 
a  track  without  having  been  infonned  by 
the  roadway  worker  in  charge  that  on- 
track  safety  is  being  provided. 

The  concept  of  protecting  roadway 
workers  from  the  hazards  of  trains  and 
other  on-track  equipment  on  adjacent  >- 
tracks  is  also  important  in  this  rule;  A 
reference  to  the  definition  of  adjacent 
tracks  will  clarify  the  meaning  of 
paragraph  (c)  which  details  the 
conditions  imder  which  train  approach 
warning  must  be  used  on  adjacent  tracks 
that  are  not  within  working  limits. 
These  are  conditions  in  which  the  risk 
of  distraction  is  significant,  and  which 
require  measures  to  provide  (m-track 
safety  on  adjacent  tracks. 

The  principle  behind  the  reference  to 
large  scale  maintenance  or  construction 
is  tiie  potential  for  distraction,  at  the 
possibility  that  a  roadway  woiicer  or 
roadway  maintenance  machine  might 
foul  the  adjacent  track  and  he  strudi  by 
an  approaching  or  passing  train.  This 
issue  was  addressed  in  the  report  of  the 
Advisory  Committee  with  the 
recommendation: 

Before  perfonning  any  work  that  requires 
Fouling  the  track  or  Adjacent  Track(s) 
Positive  Protection  must  be  obtained  and 
verified  to  be  in  eSoct  by  the  roadway  worker 
assigned  responsibility  for  the  work.  Laige 
scale  track  maintenance  and/or  renovations, 
such  as  but  not  limited  to,  rail  and  tie  gangs, 
production  in-track  welding,  ballast 
distribution,  and  undercutting,  must  have 
Porttive  Protection  on  Adjacent  Tracks  as 
well. 

FRA  will  considw  the  provisions 
made  for  this  situation  when  reviewing 
each  railroad's  on-track  safety  program. 

The  spacing  of  less  than  25  feet 
between  track  centers,  which  defines 
adjacent  tracks  for  the  purpose  of  this 
rule,  represents  a  consensus  decision  of 
the  Advisory  Committee.  Several 
railroads  have  recentiy  extended  their 
lateral  track  spacing  to  25  faet.  Tracks 
spaced  at  that  distance  may  not  cause  a 
hazard  to  employees  in  one  track  fitmi 
trains  and  equipment  moving  on  the 
other  track.  FRA  believes  that  no 
purpose  would  be  served  by  raqtiiring 
these  tracks  to  be  again  spaced  at  a 
sli^Uy  greater  distance.  Therefore, 
tracks  spaced  at  25  feet  are  not  defined 
as  adjacent  tracks,  but  tracks  spaced  at 
a  lesser  distance  will  be  so  defined. 
Tracks  that  converge  or  cross  wrill  be 
considered  as  adjacent  tracks  in  the 
zone  through  which  their  centers  are 
less  than  25  feet  apart. 

As  a  practical  matter,  FRA  will  apply 
a  rule  of  reason  to  the  precision  used  in 
measuring  track  centers,  so  that  minor 
alignment  deviati<ms  within  the  limits 


of  the  Federal  Track  Safety  Standards 
(49  CFR  213)  would  not  themselves 
place  such  short  segments  of  track 
within  the  definition  of  adjacent  tracks. 

23.  On-track  Safety  Procedures  far  Lone 
Workers:  §214.337 

Section  214.337  establishes  specific 
on-track  safety  procedures  for  the  lone 
worker.  Paragraph  (a)  sets  forth  the 
general  requirement  that  restricts  the 
use  of  individual  train  detection  to 
circumstances  prescribed  in  this  section 
and  the  corresponding  on-track  safety 
program  of  the  railroad. 

Paragraph  (b)  represents  the  clear 
consensus  of  the  Advisory  Committee 
that  a  decision  to  not  uae  individual 
train  detection  should  rest  solely  with 
the  lone  worker,  and  may  not  be 
reversed  by  any  other  person.  On  the 
other  hand,  improper  use  of  individual 
train  detection  where  this  rule  or  the  on- 
track  safety  program  of  the  railroad 
prohibit  it  would  be  subject  to  review. 
This  provision  was  stated  by  the 
Advisory  Committee  as  part  of  its 
Specific  Recommendation  3,  which  part 
reads,  "All  roadway  woikere  have  the 
absolute  right  to  obtain  positive 
protection  at  any  time  and  under  any 
circumstances  if  they  deem  it  necessary, 
or  to  be  clear  of  the  track  if  adequate 
protection  is  not  provided." 

Paragraph  (c)  establishes  a  method  of 
on-track  safety  for  the  lone  woiker,  in 
which  the  roadway  wwkcr  is  capable  of 
visually  detecting  the  approach  of  a 
train  and  moving  to  a  previously 
determined  location  of  safaty  at  least  15 
seconds  before  the  train  arrives.  A 
reference  to  the  definition  of  individual 
train  detection  is  usefid  to  imderstand 
this  concept. 

It  is  important  to  note  that  the 
Advisory  Committee  decided  that  the 
use  of  individual  train  detection  is' 
appropriate  only  in  limited 
drcumstanoes.  FRA  has  therefore 
drafted  this  section  to  prescribe  strictly 
limited  circumstances  in  which  an 
individual  may  foul  a  track  outside  of 
working  limits  while  definitely  able  to 
detect  ^e  approach  of  a  train  or  other 
on-trackequipment  in  ample  time  to 
move  to  a  place  of  safaty.  This  safaty 
method  requires  the  lone  worker  to  be 
in  a  state  of  heightened  awareness,  since 
no  other  protection  system  will  be  in 
place  to  prevent  one  from  being  strudi 
by  a  train  or  other  on-track  equipment 
llie  corresponding  subparagraphs  to 
paragraph  (c)  provide  detailed 
requirammits  for  the  uae  of  this  form  of 
on-track  safety. 

Paragraph  (f)  prescribes  the  concept  of 
a  writtffli  Statement  of  On-track  safety, 
prepared  by  the  lone  roadway  worker. 
The  reasoning  behind  this  requirement 
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is  to  assist  the  roadway  v/atket  in 
focusing  on  the  nature  of  the  task,  the 
risks  associated  with  the  task,  and  the 
fonn  of  on-track  safety  necessary  to 
safely  carry  out  assigned  duties. 

24.  Audible  Warning  from  Trains: 
§214.339 

Section  214.339  requires  audible 
warning  from  locomotives  before  trains 
approa^  roadway  workers.  The 
implementation  of  this  requirement  will 
necessitate  railroad  rules  regarding 
notification  to  trains  that  roadway 
workers  are  on  or  about  the  track.  This 
notification  could  take  the  form  of 
portable  whistle  posts,  train  movement 
authorities,  or  highly  visible  clothing  to 
identify  roadway  workers  and  increase 
their  visibility.  This  section  is  not 
optional  for  a  railroad,  and  FRA  intends 
that  this  provision  covers  the  same 
subject  matter  as  that  of  any  state  or 
local  restrictions  on  the  sounding  of 
locomotive  whistles. 

25.  Roadway  Maintenance  Machines: 
§214.341 

Section  214.341  addresses  specific 
issues  concerning  roadway  maintenance 
machines  that  need  to  be  included  in 
individual  railroad  program 
submissions.  FRA  decided  to  address 
the  hazards  associated  with  these 
machines  separately  from  those 
associated  with  trains,  as  the  nature  of  ■ 
the  hazard  is  diffierent.  Referencing  the 
definition  of  this  term  is  a  good  place  to 
start  to  understand  this  section. 
Roadway  maintenance  machines  are 
devices,  the  characteristics  or  use  of 
which  are  unique  to  the  railroad 
environment.  The  term  includes  both 
on-track  and  off-track  machines.  A 
roadway  maintenance  machine  need  not 
have  a  position  for  the  operator  on  the 
machine  nor  need  it  have  an  operator  at 
all;  it  could  operate  automatically,  or 
semi-automatically. 

This  provision  excludes  band- 
powered  devices  in  order  to  distinguish 
between  hand  tools  which  are 
essentially  portable,  and  devices  which 
either  are  larger,  move  faster,  or  produce 
more  noise  than  hand  tools.  Hand-held 
power  tools  are  not  included  in  the 
definition,  but  because  of  the  noise  they 
produce,  and  because  of  the  attention 
that  must  be  paid  to  their  safe  operation 
they  are  addressed  specifically  in 
§  214.337,  On-track  safety  for  lone 
workers. 

Examples  of  devices  covered  by  this 
section  include,  but  are  not  limited  to, 
crawler  and  wheel  tractors  operated 
near  railroad  tracks,  track  motor  cars, 
ballast  regulators,  self-propelled 
tampers,  hand-carried  tampers  with 
remote  power  units,  powered  cranes  of 


all  types,  highway-rail  cars  and  trucks 
while  on  or  near  tracks,  snow  plows-self 
propelled  and  pushed  by  locomotives, 
spreader-ditcher  cars,  locomotive 
cranes,  electric  welders,  electric 
generators,  air  compressors — on-track 
and  off-track. 

Roedway  maintenance  machines  have 
a  wide  variety  of  configurations  and 
characteristics,  and  new  types  are  being 
developed  regularly.  Each  type  presents 
unique  hazards  and  necessitates  unique 
afxndent  preventicm  measures.  Despite 
the  wide  diversity  of  the  subject  matter, 
FRA  attempted  to  provide  some 
guidance  for  the  establishment  of  on- 
track  safety  when  using  roadway 
maintenance  machines. 

FRA  believes  that  it  is  most  effective 
to  promulgate  a  general  requirement  for 
on-track  safety  around  roadway 
maintenance  machines,  and  require  that 
the  details  be  provided  by  railroad 
management,  conferring  with  their 
employees,  and  industry  suppliers. 
Several  railroads  have  adopted 
comprehensive  rules  that  accommodate 
present  and  future  machine  types,  as 
well  as  their  own  operating 
requirements.  FRA  has  seen  the  text  of 
such  rules,  as  well  as  witnessed  their 
application  and  beUeves  that  they  can 
set  examples  for  other  railroads.  The 
requiremfflnt  for  issuance  of  on-track 
safety  procedures  for  various  types  of 
roadway  maintenance  machines  may  be 
met  by  general  procedures  that  apply  to 
a  group  of  various  machines, 
supplemented  wherever  necessary  by 
any  specific  requirements  associated 
with  particular  types  or  models  of 
machines. 

26.  Training  and  Qualification,  General: 
§214.343 

Section  214.343  requires  that  each 
roadway  worker  be  given  on-track  safety 
training  once  every  calendar  year. 
Adequate  training  is  integral  to  any 
saiiBty  program.  Hazards  exist  along  a 
railroad,  not  all  of  which  are  obvious 
through  the  application  of  common 
sense  without  experience  or  training. 
An  employee  who  has  not  been  trained 
to  protect  against  those  hazards  presents 
a  significant  risk  to  both  himself  or 
herself  and  others. 

Roadway  workers  can  be  qualified  to 
perform  various  duties,  based  on  their 
training  and  demonstrated  knowledge. 
Training  will  vary  depending  on  the 
designation  of  a  roadway  worker. 
Furthermore,  roadway  workers  should 
generally  know  the  designations  of 
others  in  their  group,  so  that  proper  on- 
track  safety  protection  arrangements  can 
be  made.  Written  cv  electronic  records 
must  be  kept  of  these  qualifications. 


available  for  inspection  and 
photocopying;  by  the  Administrator. 

The  term  'demonstrated  proficiency" 
is  used  in  this  and  other  sections 
relative  to  employee  qualification  in  a 
broad  sense  to  mean  that  the  employee 
being  qualified  would  show  to  the 
employer  sufficient  understanding  of 
the  subject  that  the  employee  can 
perform  the  duties  for  which 
qualification  is  conferred  in  a  safe 
manner.  Proficiency  may  be 
demonstrated  by  successful  completion 
of  a  written  or  oral  examination,  an 
interactive  training  program  using  a 
computer,  a  practical  demonstration  of 
understanding  and  ability,  or  an 
appropriate  combination  of  these  in 
accordance  with  the  requirements  of 
this  subpart. 

27.  Training  f<x  All  Roadway  Workers: 
§214.345 

Section  214.345  represents  the  basic 
level  of  training  required  of  all  roadway 
workers  who  work  around  moving 
railroad  trains  and  on-track  equipment 
AU  persons  subject  to  this  rule  must 
have  this  training.  This  basic  level  of 
training  is  required  in  addition  to  any 
specialized  training  required  for 
particular  functions  called  for  in 
§§  214.347  through  214.355.  Any  testing 
required  to  demonstrate  qualification 
need  not  be  written,  because  the 
requirements  can  be  fulfilled  by  a 
practical  demonstration  of  ability  and 
tmderstanding. 

28.  Training  and  Qjualification  for  Lone 
Workers:  §214.347 

Section  214.347  requires  a  higher 
degree  of  qualification,  as  the  lone 
worker  is  mlly  responsibfe  for  bis  or  her 
own  protection. 

29.  Training  and  Qualification  of 
Watchmen/Lookouts:  §  214.349 

Section  214.349  details  the  standards 
for  qualification  of  a  lookout,  who  by 
definition  is  responsible  for  the 
protection  of  others.  The  definition  of 
watchman/lookout  is  useful  to 
understand  the  functions  of  roadwray 
workers  discussed  in  this  section. 
Watchmen/lookouts  must  be  able  to 
perform  the  proper  actions  in  the  most 
timely  maimer  without  any  chance  of 
error  in  order  to  provide  propwr 
protection  for  those  who  are  placed  in 
their  care. 

30.  Training  and  Qualification  of 
Flagmen:  §214.351 

Section  214.351  requires  that  flagmen 
be  qualified  on  the  operating  rules  of  the 
railroad  on  which  they  are  working. 
Referencing  the  definition  of  flagman 
would  be  useful  to  identify  the  class  of 
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roadway  workers  discussed  in  this 
section.  Generally,  flagmen  are  already 
required  to  be  qualified  on  the  operating 
rules  that  apply  to  their  work.  Flagging 
is  an  exacting  procedure,  and  a  flagman 
must  be  ready  to  act  properly  at  all 
times  in  order  to  provide  proper 
protection  for  those  under  his  care.  The 
distinction  between  flagmen  and 
watchmen/lookouts  should  be  noted,  in 
that  flagmen  function  to  restrict  (k  stop 
the  movement  of  trains,  while 
watchmen/lookouts  detect  the  approach 
of  trains  and  provide  warning  thereof  to 
other  roadway  workers. 

31.  TraJning  and  Qualification  of     .      ■ ' 
Roadway  Workers  Who  Provide  On- 
Track  Safety  for  Roadway  Work  Groups: 
§214.353 

Section  214.353  details  training 
standards  applicable  to  the  roadway 
worker  who  is  qualified  to  provide  cm- 
track  safety  for  roadway  wori(  groups. 
Tliis  roadway  worker  has  the  most 
critical  responsibilities  under  this 
subpart.  Thi^  individual  must  be  able  to 
apply  the  proper  on-tiack  safety  rules 
and  procedures  in  various 
circumstances,  to  commimicate  with 
other  railroad  employees  regarding  on- 
track  safety  procedures,  and  to 
supervise  other  roadway  workers  in  the 
performance  of  their  on-track  safety 
responsibilities. 

This  section  is  unique  in  this  subpart 
in  requiring  a  recorded  examination  as 
part  of  the  qualification  process.  This 
requirement  reflects  the  additional 
responsibility  of  this  position.  The 
recorded  examination  might  be  written, 
or  it  might  be,  for  example,  a  computer 
file  v^th  the  results  of  an  interactive 
training  course.  - 

32.  Training  and  Qualification  in  On- 
Track  Safety  for  Operators  of  Roadway 
Maintenance  Machines:  §214.355      •;      [ 

Section  214.355  requires  training  for 
those  roadway  workers  operating 
roadway  maintenance  machines.  As 
noted  earlier,  there  is  a  wide  variety  of 
equipment  requiring  specific 
knowledge.  However,  FRA  determined 
that  establishing  minimum 
qualifications  closely  associated  with 
the  type  of  machine  to  be  operated,  and 
the  circumstances  and  conditions  under 
which  it  is  to  be  operated,  was 
necessary. 

33.  Appendix  A:  Penalty  Schedule 

The  revision  to  Appendix  A  includes 
a  penalty  schedule  which  establishes 
civil  penalty  amounts  that  for 
assessment  when  specific  provisions  of 
this  subpart  are  violated.  This  penalty 
schedule  constitutes  a  statement  of  FllA 
enforcement  policy. 


EnTiranmental  InqMCt 

FRA  has  evaliuted  these  regulatians 
in  accordance  with  its  procedures  for 
mwiuing  full  consideration  of  the 
potential  environmental  impacts  of  FRA 
actions,  as  required  by  the  National 
Environmental  Policy  Act  (42  U.S.C 
4321  et  seq.)  and  related  directives. 
These  regidations  meet  the  criteria  that 
establish  this  as  a  non-major  action  for 
environmental  purposes. 

Regulatory  Impact 

Executive  Order  12866  and  DOT 
Regulatory  Policies  and  Procedures 

This  rule  has  been  evaluated  in 
accordance  with  existing  policies  and 
procedures.  It  is  considered  to  be 
significant  under  both  Executive  Order 
12866  and  DOT  policies  an  procedures 
(44  FR  11034;  February  26. 1979).  FRA 
has  prepared  and  placed  in  the  docket 
a  regulatory  analjrsis  addressing  the 
economic  impact  of  the  rule.  Document 
inspection  and  copying  fedlities  are 
available  at  1120  Vermont  Avenue,  7th 
Floor,  Washington,  D.C.  Photocopies 
may  also  be  obtained  by  submitting  a 
written  request  to  the  FRA  Docket  Cleric 
at  OfBce  of  Chief  Counsel,  Federal 
Railroad  Administration,  400  Seventh 
Street.  S.W..  Room  8201,  Washington, 
D.C  20590. 

Consistent  with  the  mandate  of 
Executive  Order  12866  for  regulatory 
reform,  FRA  conducted  a  Negotiated 
Rulemaking  which  provided  the  basis 
for  the  proposed  and  final  rules.  This 
collaborative  effort  included 
representatives  horn  the  railroad 
industry  and  railroad  labor,  along  v^ith 
an  agency  representative  as  members  on 
a  Federal  Advisory  Committee.  This 
Advisory  Committee  held  several 
negotiation  sessions  throughout  the  past 
year  to  reach  consensus  on  the  concepts 
that  this  proposed  rule  would  embody. 
As  envisioned  by  regulatory  reform, 
public  participation  was  encouraged  by 
holding  open  Advisory  Committee 
meetings.  This  negotiated  Rulemaking's 
success  has  clearly  met  many  of  the 
objectives  highlighted  in  this  Executive 
Order. 

As  pari  of  the  regulatory  impact 
analysis  the  FRA  has  assessed 
quantitative  measurements  of  costs  and 
benefits  expected  fiom  the  adoption  of 
the  final  rule.  Over  a  ten  year  period, 
the  NPV  of  the  estimated  quantifiable 
societal  benefits  is  $88.1  million,  and 
the  NPV  of  the  estimated  societal 
quantified  costs  is  $228.63  million. 

The  NPV  of  major  benefits  anticipated 
from  adopting  the  final  rule  include: 

•  $11.9  million  from  averted  roadway 
woricer  injiuies;  and 


•  $62  million  from  averted  roadway 
wcHkers  fistalitiss  (a  statistical 
estimation  of  32.6  lives  saved). 

The  NPV  of  major  costs  (including 
estimated  paperwork  burdens)  over  the 
ten  year  period  expected  to  accrue  from 
adopting  the  final  rule  include: 

•  $26  million  for  additional 
dispatching  resources; 

•  $47  million  for  watchmen/lookouts; 

•  $22  million  for  other  forms  of 
positive  protection; 

•  $63  million  for  job  briefings;  and 

•  $53  million  for  the  various  types  of 
roadway  training. 

Additionally,  FRA  anticipates  other 
qualitative  benefits  accruing  f  om  the 
final  rule  which  are  not  Cactored  into  the 
quantified  cost  analysis  that  could  be 
significant.  These  non-quantified 
benefits  include  potential  worker 
productivity  increases,  a  possible 
increase  in  the  capacity  or  volume  of 
some  rail  lines,  and  an  improved 
employee  morale. 

niA's  quantified  cost  estimate 
includes  time  allotted  for  daily  job 
briefings.  Many  railroads  currently 
conduct  job  briefings  and  othera  have 
allotted  the  time  for  such  briefings.  FRA 
contends  that  the  rule  vfiM  structure 
time  already  allotted  or  spent  in  job 
briefings.  Although  FRA  considered  this 
2  minute  briefing  a  cost  and  included  it 
within  the  quantified  cost  calculations, 
it  is  conceivable  that  structuring  the 
existing  job  briefing  time  actually 
imposes  very  littie  additional  cost  The 
job  briefing  requirement  essentially 
mandates  the  specific  information  to  be 
communicated  during  briefings  that 
would  be  held,  even  -in  the  absence  of 
this  rule. 

FRA's  regulatory  impact  analysis 
finds  the  final  rule  to  be  cost  justified 
based  on  the  values  associated  with  the 
safety  benefits,  and  the  additional 
qualitative  benefits  identified.  The 
recommendation  of  the  Roadway 
Worker  Federal  Advisory  Conunittee 
that  FRA  adopt  this  rule  reflects  the 
consensus  of  the  rail  labor  and 
management  representatives  on  the 
conunittee  that  the  final  rule  is 
beneficial. 

Federalism  Implications 

This  rule  has  been  analyzed  in 
accordance  with  the  principles  of 
Executive  Order  12612  ("Federalism"). 
As  noted  previously,  there  are  potential 
preemption  issues  resulting  from  a 
provision  of  this  rule,  requiring  audible 
wanung  before  entering  work  sites. 
Various  States  and  local  authorities 
have  "whistle  bans"  preventing 
railroads  from  sounding  whistles  or 
ringing  locomotive  bells  while  operating 
through  those  communities.  FRA 
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acknowledges  an  impact  on  scattered 
States  and  localities  throughout  the 
country,  depending  on  the  time  of  day 
and  the  frequency  with  which  track 
maintenance  cxxairs.  However,  these 
measures  are  necessary  to  protect 
roadway  workers  from  possible  death 
and  injury.  SufBcient  Federalism 
implications  have  been  identified  to 
warrant  the  preparation  of  a  Federalism 
Assessment  and  it  has  been  placed  in 
the  docket.  Docimient  inspection  and 
copying  facilities  are  located  at  1120 
Vermont  Avenue,  7th  Floor, 
Washington,  D.C.  Photocopies  may  also 
be  obtained  by  submitting  written 
requests  to  the  FRA  Docket  Qerk  at 
Office  of  Chief  Counsel,  Federal 
Railroad  Administration,  400  Seventh 
Street.  S.W..  Room  8201,  Washington, 
D.C.  20500. 

Regulatory  Flexibility  Act 

The  Regulatory  Flexibility  Act  of  1980 
(5  U.S.C.  601  et  seq.)  requires  a  review 
of  final  rules  to  assess  their  impact  oa 
small  entities.  FRA's  assessment  on 
small  entities  can  be  found  in  Appendix 
B  of  the  final  rule's  R^ulatory  Impact 
Analysis,  located  in  the  docket.  After 
consultation  with  the  Office  of 
Advocacy,  Small  Business 
Administration  (SBA),  FRA  made  the 
determination  to  use  the  Surface 
Transportation  Board's  (STB) 
classification  of  Class  m  railroads  as 
representing  small  entities.  This  is  a 
revenue  based  classification  where  Class 
in  railroads  earn  less  than  $40  miUion 
pe;  aimum.  Both  FRA  and  the  industry 
routinely  use  the  STB  classifications  for 
data  collection  and  regulation.  By  using 
the  Class  III  classification,  FRA  is 
capturing  most  railroads  that  would  be 
defined  by  the  SBA  as  small  businesses. 

FRA  certifies  this  rule  is  not  expected 
to  have  a  significant  economic  impact 
on  a  substantial  number  of  small 
entities.  There  are  no  small  government 
jiuisdictions  affected  by  this  regulation. 
Approximately  455  small  entities  will 
be  impacted.  However,  the  actual 
burden  on  most  of  these  railroads  is 


limited  because  of  the  slower  and 
simpler  operation  of  Class  III  railroads. 

Entities  that  are  not  sub|ect  to  this 
rule  include  railroads  that  do  not 
operate  on  the  general  system  of  railroad 
transportation,  due  to  FRA's  current 
exerdse  of  its  jurisdiction.  40  CFR  Part 
209,  Appendix  A.  FRA's  jurisdictional 
approach,  greatly  reduces  the  niunber  of 
tourist,  scenic,  historic,  and  excursion 
railroads  that  are  subject  to  this  rule  and 
its  associated  burdens.  FRA  estimates 
that  approximately  180  small  entities 
will  be  exempted  from  this  regulation, 
since  they  do  not  operate  on  the  general 
system. 

In  general,  the  requirements  for  this 
rule  can  be  met  with  minimal  effort  by 
most  small  railroads.  The  requirements 
and  burdens  for  this  rule  are  focused 
around  the  performance  of  work  on  or 
near  tracks  that  are  live  or  adjacent  to 
live  tracks.  The  ability  to  perform  track 
related  maintenance  on  track(s)  that  are 
taken  out  of  service  is  inversely  related 
to  the  railroad's  (or  the  line's)  volume. 
Most  small  railroads  have  a  traffic 
volume  low  enough  to  avoid  the 
burdens  that  have  higher  costs. 

A  majority  of  the  burdens  bom  this 
regidation  occur  only  when  roadway 
risks  are  present.  For  many  of  the  small 
railroads  this  type  of  work  is  performed 
on  track  that  has  been  rendered  out  of 
use,  or  diuing  time  periods  where  there 
is  no  traffic  flow.  Therefore,  a  small 
railroad  that  does  not  perform  track 
related  maintenance  or  inspections  on 
tracks  that  are  under  traffic  or  adjacent 
to  tracks  under  traffic,  will  have  very 
little  burden  at  all  fit>m  this  rule. 
Essentially,  these  railroads  perform  all 
or  a  majority  of  their  track  maintenance 
when  the  roadway  hazards  are  not 
present. 

FRA  has  estimated  that  the  average 
burden  of  this  regulation  per  roadway 
worker  is  $630  Net  Present  Value  (NPV) 
per  year.  However,  forty-four  percent  of 
the  total  costs  of  this  regulation  are  not 
likely  to  affect  small  railroads.  In 
addition,  the  affected  small  entities 
represent  less  than  3  percent  of  the 


employment  in  the  railroad  industry. 
Therefore,  FRA  estimates  that  this 
regulation  Will  burden  a  small  railroad 
an  average  amount  of  $350  NPV  per 
roadway  worker,  per  year,  almost  half 
the  burden  estimated  for  the  industry  as 
a  i^ole. 

Small  Business  Regulatory  Enfinroement 
FainMasActofl99C 

Pursuant  to  Section  312  of  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996  (P.L.  104-121). 
FRA  will  issue  a  Small  Entity 
Compliance  Guide  to  summarize  the 
requirements  of  this  rule.  The  Guide 
will  be  made  available  to  all  affected 
small  entities  to  assist  them  in 
understanding  the  actions  necessary  to 
comply  with  the  rule.  The  Guide  will  in 
no  way  alter  the  requirements  of  the 
rule,  but  will  be  a  tool  to  assist  small 
entities  in  the  day-to-day  appUcation  of 
those  requirements. 

Paperwork  Reduction  Act 

The  Federal  Railroad  Administration 
may  not  conduct  or  sponsor,  and  the 
respondent  is  not  required  to  comply 
with  an  information  collection 
requirement  that  has  been  extended, 
revised,  or  implemented  on  or  after 
October  1, 1995,  unless  it  displays  a 
currently  valid  Office  of  Management 
and  Budget  (OMB)  control  number.  In 
accordance  with  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C. 
3507(d)  et  seq.),  the  information 
collection  requirements  in  49  CFR  214, 
Subpart  C  established  in  this 
publication  have  been  approved  by 
OMB  and  assigned  OMB  approval 
number  2130-0539. 

The  time  needed  to  complete  and  file 
the  information  collection  requirements 
will  vary  by  size  of  the  raplroads 
involved  and  the  numbei;  of  accidents 
experienced  by  each  railrMd.  The 
sections  that  contain  the  ne^^d/or 
revised  information  collection 
requirements  and  the  estimated  average 
time  to  fulfill  each  requirement  are  as 
follows: 


CFR  section 


Respondent  universe 


Total  annual 
responses 


Average  time  per 
response 


Total  annual  txjrden 
hours 


Railroad    on-track    safety    pro- 
grams 214.303-214.30»- 
214.341-214.307-214.31 1- 
214.331. 

Responsi)<My  o(  irvividual  road- 
way workers— 214.313. 

Supervision  and  communica- 
tkxi— Job  Bnefings— 214.31 5- 
214.335. 

Working  limits— 214.319-214.325 


620  RRs  

20RRS  

51,500  emptoyees 


65— Rrst  Year „. 

1 — Subsequent  Years 


4  Ctialenges  year  per 

railroad. 
327  job  briefings  per  year 

per  emptoyee. 


N/A 


I^A 


2.000  hrs.  Class  I  

1,400  hrs.  Class  II  

250  hrs.  Class  III  _ 

3,500  hrs.  Blanket  Class  II  . 
3.000  hrs.  Blanket  Class  Ul 
4  hrs 

2  minutes  each  briefing  


Usual  &   customary   procedure 
no  new  paperwork. 


69,750-fir8t  Year 
250— Subsequent 
Years. 


320. 
561,350. 


N/A. 


'    ■  -'--if-  ■ 
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CFR  section 

Respondent  universe 

Total  annual 
responses 

Average  time  per 
response 

Total  annual  burden 
hours 

Exclusive     track     occupancy- 
working  limits— 214.321. 

Foul  Time  Working  Unit  Proce- 
(kires-21 4.323. 

Inaccessibie  Track— 214.327  

8,583  einptoyees .  „ 
N/A  ... 

700,730  authorities 

N/A 

50,000  occurrences 

51,500  occurrerKes 

2,142,400  statements 

51 .500  records  .„ 

'40  seoondi  per  authority 

Usual  &  customary  procedure 
no  new  paperworic 

10  minutes  per  occurrence 

15  seconds  per  occurrence 

30  seconds  per  statement 

2  minutes  per  record  ...» 

7,786. 

N/A. 

8,333. 

Train  approach  warning  provkJed 
by           watehmarVlookouts— 
214.329. 

On-track   safety  procedures   for 
tone  workers— 214.337. 

Training  reqiMrements— record  of 
Quaiifteatwn— 214.343- 
214.347-214.349-214  3!51- 
214.353-214.355. 

620  RRs . 

■■      1     ■ 
10,300  emptoyees 

per  year. 
51,500  emptoyees  .... 

215. 

17,853. 
1,717. 

These  estimates  include  the  tiin<>  for ' 
reviewing  instructions;  searching 
existing  data  sources;  gathering  and 
maintaining  the  data  needed;  and 
completing  and  reviewing  the  collection 
of  information. 

List  of  Sul^eds  in  40  CFR  Part  214 

Bridges,  Occupational  safety  and 
health.  Penalties,  Railroad  safety. 
Reporting  and  recordkeeping  ■    . 
requirements.  '  '   " 

The  Final  Rule 

In  consideration  of  the  foregoing,  FRA 
amends  Part  214,  Title  49,  Code  of 
Federal  Regulations  as  follows: 

PART  214-{AMENDED] 

1.  Revise  the  authority  citation  for 
Part  214  to  read  as  follows: 

AudiMity:  49  U.S.C.  Chs.  210-213:49  CFR 
1.49. 

2.  Add  §  214.4  to  read  as  follows: 

1214.4    Preamptlvaeftact 

Under  49  U.S.C.  20106  (formerly 
section  205  of  the  Federal  Railroad 
Safety  Act  of  1970  (45  U.S.C.  434)), 
issuance  of  the  regulations  in  this  part 
preempts  any  State  law,  rule,  regulation, 
order,  or  standard  covering  the  same 
subject  matter,  except  a  provision 
directed  at  an  essentially  local  safety 
hazard  that  is  not  incompatible  with 
this  part  and  that  does  not  unreasonably 
burden  on  interstate  commerce. 

3.  Amend  §  214.7  by  removing  the 
paragraph  designations  for  each 
definition,  removing  the  definition  for 
Railroad  employee  or  employee,  and 
adding  new  definitions  in  alphabetical 
order  to  read  as  follows: 

1214.7    DefinMions. 

Adjacent  tracks  mean  two  or  more 
tracks  with  track  centers  spaced  less 
than  25  feet  apart. 

Class  I,  Class  U,  and  Class  HI  have  the 
meaning  assigned  by.  Title  49  Code  of 


Federal  Regulations  part  1201,  General 
Instructions  1-1. 

Control  operator  means  the  railroad 
employee  in  charge  of  a  remotely 
controlled  switch  or  derail,  an     • 
interlocking,  or  a  controlled  point,  or  a 
segment  of  controlled  track. 

Controlled  track  means  track  upon 
which  the  railroad's  operating  rules 
require  that  all  movements  of  trains 
must  be  authorized  by  a  train  dispatcher 
or  a  control  operator. 

Definite  train  location  means  a  system 
for  establishing  on-track  safety  by 
providing  roadway  workers  with 
information  about  the  earliest  possible 
time  that  approaching  trains  may  pass 
specific  locations  as  prescribed  in 
§214.331  of  this  part. 

Effective  securing  device  when  used 
in  relation  to  a  manually  operated 
switch  or  derail  means  one  which  is: 

(a)  Vandal  resistant; 

(b)  Tamper  resistant;  and 

.    (c)  Designed  to  be  applied,  secured, 
uniquely  tagged  and  removed  only  by 
the  class,  craft  or  group  of  employees  for 
whom  the  protection  is  being  provided. 

Employee  means  an  individual  who  is 
engaged  or  compensated  by  a  railroad  or 
by  a  contractor  to  a  railroad  to  perform 
any  of  the  duties  defined  in  this  part. 

Employer  means  a  railroad,  or  a 
contractor  to  a  railroad,  that  directly 
engages  or  compensates  individuals  to 
perform  any  of  the  duties  defined  in  this 
part. 

Exclusive  track  occupancy  means  a 
method  of  establishing  working  limits 
on  controlled  track  in  which  movement 
authority  of  trains  and  other  equipment 
is  withheld  by  the  train  dispatcher  or 
control  operator,  or  restricted  by 
flagmen,  as  prescribed  in  §  214.321  of 
this  part 

Flagman  when  used  in  relation  to 
roadway  worker  safety  means  an  ' 
employee  designated  by  the  railroad  to 
direct  or  restrict  the  movement  of  trains 
past  a  point  on  a  track  to  provide  on- 
track  safety  for  roadway  workers,  while 


engaged  solely  in  performing  that 
function. 

Fou7  time  is  a  method  of  establishing 
working  limits  on  controlled  track  in 
which  a  roadway  worker  is  notified  by 
the  train  dispatdier  or  control  operator 
that  no  trains  will  operate  within  a 
specific  segment  of  controlled  track 
until  the  roadway  worker  reports  clear 
of  the  track,  as  prescribed  in  §  214.323 
of  this  part 

Foulmg  a  track  means  the  placement 
of  an  individual  or  an  item  of 
equipment  in  such  proximity  to  a  track 
thiat  the  individual  or  equipment  could 
be  struck  by  a  moving  train  or  on-track 
equipment,  or  in  any  case  is  within  four 
feet  of  the  field  side  of  the  near  running 
rail. 

Inaccessible  track  means  a  method  of 
establishing  working  limits  on  non- 
controlled  track  by  physically 
preventing  entry  and  movement  of 
trains  and  equipment. 

Individual  train  detection  means  a 
procediu^  by  which  a  lone  worker 
acquires  on-track  safety  by  seeing 
approaching  trains  and  leaving  the  track 
before  they  arrive  and  which  may  be 
used  only  under  circumstances  strictly 
defined  in  this  part. 

Informational  line-up  of  trains  means 
information  provided  in  a  prescribed 
format  to  a  roadway  worker  by  the  train 
dispatcher  regarding  movements  of 
trains  authorized  or  expected  on  a 
specific  segment  of  track  during  a 
specific  period  of  time. 

Lone  worker  means  an  individual 
roadway  worker  who  is  not  being 
afforded  on-track  safety  by  another 
roadway  worker,  who  is  not  a  member 
of  a  roadway  worii:  group,  and  who  is 
not  engaged  in  a  common  task  with 
another  roadway  worker. 

Non-controlled  track  means  track 
upon  which  trains  are  permitted  by 
railroad  rule  or  special  instruction  to 
move  without  receiving  authorization 
from  a  train  dispatcher  or  control 
operator. 
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On-track  safety  means  a  state  of 
Greedom  from  the  danger  of  being  struck 
by  a  moving  railroad  train  or  other 
raiboad  equipment,  provided  by 
operating  and  safety  rules  that  govern 
track  occupancy  by  personnel,  trains 
and  on-track  equipment. 

Qualified  means  a  status  attained  by 
an  employee  who  has  successfully 
completed  any  required  training  tor,  has 
demonstrated  proficiency  in,  and  has 
been  authorized  by  the  employer  to 
perform  the  duties  of  a  particular 
positicm  or  function. 

Railroad  bridge  worker  or  bridge 
worker  means  any  employee  of,  or 
employee  of  a  contractor  of.  a  railroad 
owning  or  responsible  for  the 
construction,  inspection,  testing,  or 
maintenance  of  a  bridge  whose  assigned 
duties,  if  performed  on  the  bridge, 
include  inspection,  testing, 
maintenance,  repair,  construction,  or 
reconstruction  of  the  track,  bridge 
structural  members,  operating  ^ 

mechanisms  and  water  traffic  control 
systems,  or  signal,  communication,  or 
train  amtrol  systems  integral  to  that 
bridge. 

Restricted  speed  means  a  speed  that 
mil  permit  a  train  or  other  equipment 
to  stop  within  one-half  the  range  of 
vision  of  the  person  operating  the  train 
or  other  equipment,  but  not  exceeding 
20  miles  per  hour,  unless  further 
restricted  by  the  operating  rules  of  the 
railroad. 

Roadway  maintenance  machine 
means  a  device  powered  by  any  means 
of  energy  other  than  hand  power  which 
is  being  used  on  or  near  railroad  track 
for  maintenance,  repair,  construction  or 
inspection  of  track,  bridges,  roadway, 
signal,  communications,  or  electric 
traction  systems.  Roadway  maintenance 
machines  may  have  road  or  rail  wheels 
or  may  be  stationary. 

Roadway  work  group  means  two  or 
more  roadway  wcvkere  organized  to 
work  together  on  a  common  task. 

Roadway  worker  means  any  emplojfee 
of  a  railroad,  or  of  a  contractor  to  a 
railroad,  whose  duties  include 
inspection,  construction,  maintenance 
or  repair  of  railroad  track,  bridges, 
roadway,  signal  and  communication 
systems,  electric  traction  systems, 
roadway  facilities  w  roadway 
maintenance  machinery  on  or  near  track 
or  with  the  potential  of  fouling  a  track, 
and  flagmen  and  watchmen/lookouts  as 
defined  in  this  section. 

Train  approach  warning  means  a 
method  of  establishing  on-track  safety 
by  warning  roadway  woricers  of  the 
approach  of  trains  in  ample  time  for 
them  to  move  to  or  remain  in  a  place  of 
safety  in  accordance  with  the 
requirements  of  this  parL 


Train  coordination  means  a  method  of 
estabUshing  working  limits  on  track 
upon  which  a  train  holds  exclusive 
authority  to  move  whereby  the  crew  of 
that  train  yields  that  authority  to  a 
roadway  worker. 

Train  dispatcher  means  the  railroad 
employee  assigned  to  control  and  issue 
orders  governing  the  movement  of  trains 
on  a  specific  segment  of  railroad  track 
in  accordance  with  the  operating  rules 
of  the  railroad  that  apply  to  that 
segment  of  track. 

Watchman/lookout  moans  an 
employee  who  has  been  annually      ^  ', 
trained  and  qualified  to  provide 
warning  to  roadway  woiicera  of 
approaching  trains  or  on-track 
equipment.  Watchmen/lookouts  shall  be 
properly  equipped  to  provide  visual  and 
auditory  warning  such  as  whistle,  air 
horn,  white  disk,  red  fiag,  lantern,  fusee. 
A  watchman/lookout's  sole  duty  is  to 
look  out  for  approaching  trains/on-track 
equipment  and  provide  at  least  fifteen 
seconds  advanced  warning  to 
employees  before  arrival  of  trains/on- 
track  equipment. 

Working  limits  means  a  segment  of 
track  with  definite  boundaries 
established  in  accwdance  with  this  part 
upon  which  trains  and  engines  may 
move  only  as  authorized  by  the  roadway 
worker  having  control  over  that  defined 
segment  of  track.  Working  limits  may  be 
established  through  "exclusive  track 
occupancy."  "inaccessible  track,"  "foul 
time"  or  "train  co<xdinati(m"  as  defined 
herein. 

4.  Add  subpart  C  to  read  as  follows: 

SubpertC    noedwey  Worteer  P>olw:;llon 

Sec  .    .-    - 

214.301  Purpose  and  scope.  '• 

214.302  Infbnnatlon  and  collection 
requirements. 

214.S03    Railroad  on-track  safety  programs, 

generaliy. 
214.305    Compliance  dates. 
214.307    Review  and  approval  of  individual 

on-track  safety  programs  by  FRA. 
214.309    On-tiack  safety  program  .  , 

docimMnts.  :  , 

214.311    Responsibility  of  employers. 
214.313    Responsibility  of  individual 

roadway  wrorkers. 
214.315    Supervision  and  communication. 
214.317    On-track  safisty  procedures, 

generally. 
214.319    Working  limits,  gmeraily.      » 
214.321    Exclusive  track  occupancy,  u.  '..  7 
214.323    Foul  time. 

214.325    Train  coordination.  ''  ,   '    ' 

214.327    Inaccessible  track.  *~  >' 

214.329    Train  approach  warning  i»ovided 

by  watchmen/lookouts. 
214.331    Definite  train  location. 
214.333    Information  line-ups  of  trains. 
214.335    On-tiack  safety  procedures  for 

roadway  work  groups. 
214.337    On-track  safety  procedures  for  lone 

workers. 


214.339    Audible  warning  firom  trains. 

214.341    Roadway  maintenance  machines. 

214.343    Training  and  qualification,  general. 

214.345    Training  for  all  roadway  workns. 

214.347    Training  and  qualification  for  lone 
workers. 

214.349    Training  and  qualification  of 
watchmen/lookouts. 

214.351    Training  and  qualification  of 
flagmen. 

214.353    Training  and  qualification  of 
roadway  workers  who  provide  on-track 
safety  for  roadway  work  groups. 

214.355    Training  and  qualification  in  on- 
track  safety  for  operators  of  roadway 
maintenance  machines. 

Subpart  C—Roadvway  Worker 
Protection 

1214.301    Purpoea  and  acope. 

(a)  The  purpose  of  this  subpart  is  to 
prevent  accidents  and  casualties  caused 
by  moving  railroad  cara,  locomotives  or 
roadway  maintenance  machines  striking 
roadway  workers  or  roadway 
maintenance  machines. 

(b)  This  subpart  prescribes  minimum 
safety  standards  for  roadway  woricers. 
Each  railroad  and  railroad  contractor 
may  prescribe  additional  or  more 
stringent  operating  rules,  safety  rules, 
and  other  special  instructions  that  are 
consistent  with  this  subpart. 

(c)  This  subpart  prescribes  safety 
standards  related  to  the  movement  of 
roadway  maintenance  machines  where 
such  movements  aSect  the  safety  of 
roadway  workers.  This  subpart  does  not 
otherwise  affect  movements  of  roadway 
maintenance  machines  that  are 
conducted  under  the  authority  of  a  train 
dispatcher,  a  control  operator,  or  the 
operating  niles  of  the  railroad. 

§214.302    InfuniMbon  end  ooMadlon 


(a)  The  information  collection 
requirements  of  this  part  were  reviewed 
by  the  Office  of  Management  and 
Budget  pursuant  to  the  Paperwork 
Reduction  Act  of  1995,  Public  Law  104- 
13,  §  2, 109  Stat.163  (1995)  (codified  as 
revised  at  44  U.S.C.  §§  3501-3520),  and 
are  assigned  OMB  control  number 
2130-0539.  FRA  may  not  conduct  or 
sponsor  and  a  respondent  is  not 
required  to  respond  to,  a  collection  of 
information  unless  it  displays  a 
currently  valid  OMB  control  number. 

(b)  llie  infbrmption  collection 
reqidrements  a|B  foimd  in  the  following 
sections:  §§214.303.  214.307.  214.309. 
214.311.  214^3,  214.315.  214.319. 
214.321.  21C323.  214.325.  214.327. 
214.329.  214.331.  214.335.  214.341. 


1214.303 


(a)  Each  railroad  to  whidi  this  part 
applies  shall  adopt  and  implemoit  a 
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program  that  will  a^rd  on-track  safety 
to  all  roadway  workers  whose  duties  are 
performed  on  that  railroad.  Each  such 
program  shall  provide  for  the  levels  of 
protection  specified  in  this  subpart, 
(b)  Each  on-track  safety  program 
adopted  to  comply  with  this  part  shall 
include  procedures  to  be  used  by  each 
railroad  for  monitoring  effectiveness  of 
and  compliance  with  the  program. 

1214.306    CompUanc*  dates. 

Each  program  adopted  by  a  railroad 
shall  comply  not  later  than  the  date 
specified  in  the  following  schedule: 

(a)  For  each  Class  I  railroad  (including 
National  Railroad  Passenger 
Corporation)  and  each  railroad      ,      •    i 
providing  commuter  service  in  a 
metropolitan  or  suburban  area.  March 
15. 1997. 

(b)  For  each  Class  n  railroad.  April  15. 
1997.  I 

(c)  For  each  Class  in  railroad, 
switching  and  terminal  railroad,  and 
any  railroad  not  otherwise  classified, 
May  15. 1997. 

(d)  For  each  railroad  commencing 
operations  after  the  pertinent  date 
specified  in  this  section,  the  date  on 
which  operaticHis  commence. 

121007    Review  and  approval  of 
Individual  on-trade  aafety  programs  by  FRA. 

(a)  Each  railroad  shall  notify,  in 
writing,  the  Associate  Administrator  for 
Safety,  Federal  Railroad  Administration, 
RRS-15,  400  Seventh  Street  SW. 
Washington,  DC  20590,  not  less  than 
one  month  before  its  on-track  safaty 
program  becomes  effsctive.  The 
notification  shall  include  the  effective 
date  of  the  program,  the  address  of  the 
office  at  which  the  program  docimients 
are  available  for  review  and 
photocopjring  by  representatives  of  the 
Federal  Railroad  Administrator,  and  the 
name,  title,  address  and  telephone  , 
number  of  the  primary  person  to  be 
contacted  with  regard  to  review  of  the 
program.  This  notification  procedure 
shall  also  apply  to  subsequent  changes 
to  a  railroad's  on-track  safety  program. 

(b)  After  receipt  of  the  notification 
from  the  railroad,  the  Federal  Railroad 
Administration  will  conduct  a  formal    . 
review  of  the  on-track  safety  program. 
The  Federal  Railroad  Administration 
will  notify  the  primary  railroad  contact 
person  of  the  results  of  the  review,  in 
writing,  whether  the  on-track  safety 
program  or  changes  to  the  program  have 
been  approved  by  the  Adininistrator, 
and  if  not  approved,  the  specific  points 
in  which  the  program  or  changes  are 
deficient. 

(c)  A  railroad's  on-track  safety 
program  will  take  effect  by  the 
established  compliance  dates  in 


§  214.305,  without  regard  to  the  date  of 
review  or  approval  by  the  Federal 
Railroad  Administration.  Changes  to  a 
railroad's  program  will  take  efiiect  on 
dates  established  by  each  railroad 
withoiit  regard  to  the  date  of  review  and 
approval  by  the  Federal  Railroad 
Administration. 

§  214.309    On-track  safMy  program 
documents.. 

Rules  and  operating  procedures 
govemin^tradCoccupancy  and 
protection  shall  be  maintained  together 
in  one  manual  and  be  readily  available 
to  all  roadway  workers.  Each  roadway 
woriter  responsible  for  the  on-track 
safety  of  others,  and  each  lone  worker, 
shall  be  provided  with  and  shall 
maintain  a  copy  of  the  program 
document. 

1214.311    RaaponslbHIty  of  employers. 

(a)  Each  employer  is  responsible  for 
the  understanding  and  compliance  by 
its  employees  wiUi  its  rules  and  the 
requirements  of  this  part. 

(b)  Each  employer  shall  guarantee 
each  employee  the  absolute  right  to 
challenge  in  good  faith  whether  the  on- 
track  safety  procedures  to  be  applied  at 
the  job  location  comply  with  the  rules 
of  the  operating  railroad,  and  to  remain 
clear  of  the  trade  until  the  challenge  is 
resolved. 

(c)  Each  employer  shall  have  in  place 
a  written  procedure  to  achieve  prompt 
and  equitable  resolution  of  challenges 
made  in  accordance  with  §§  214.311(b) 
and  214.313(d). 

1214.313    RasponaiblHty  of  individual 


(a)  Each  roadway  worker  is 
responsible  for  following  the  on-track 
safety  rules  of  the  railroad  upon  which 
the  roadway  worker  is  located. 

(b)  A  roadway  worker  shall  not  foul 
a  track  except  when  necessary  for  the 
performance  of  duty. 

(c)  Each  roadway  worker  is 
responsible  to  ascertain  that  on-track 
safety  is  being  provided  before  fouling 
a  track. 

(d)  Each  roadway  worker  may  refuse 
any  directive  to  violate  an  on-track 
safety  rule,  and  shall  inform  the 
employer  in  accordance  with  §  214.311 
whenever  the  roadway  woricer  makes  a 
good  faith  determination  that  on-trade 
safety  provisions  to  be  applied  at  the  job 
location  do  not  comply  with  the  rules  of 
the  operating  railroad. 

{214.315    Supervision  and 
communication. 

(a)  When  an  employer  assigns  duties 
to  a  roadway  woii»r  that  call  for  that 
employee  to  foul  a  track,  the  employer 
shall  provide  the  employee  with  a  job 


briefing  that  includes  infcnroation  on 
the  means  by  whidi  on-track  safety  is  to 
be  provided,  and  instruction  on  the  on- 
tradL  safety  procedures  to  be  followed. 

(b)  A  job  briefing  for  on-track  safety 
shall  be  deemed  complete  only  after  the 
roadway  worker  has  acknowledged 
understanding  of  the  on-track  safety 
procedures  and  instructions  presented. 

(c)  Every  roadway  work  group  whose 
duties  require  fouling  a  track  shall  have 
one  roadway  worker  designated  by  the 
emplojrer  to  provide  on-track  safety  for 
all  members  of  the  group.  The 
designated  person  shall  be  qualified 
under  the  rules  of  the  railroad  that 
conducts  train  operations  on  those 
tracks  to  provide  the  protection 
necessary  fOT  on-track  safety  of  eadi 
individual  in  the  group.  The  responsible 
person  may  be  designated  generally,  or 
spedfically  for  a  particular  work 
situation. 

(d)  Before  any  member  of  a  roadway 
work  group  fouls  a  track,  the  designated 
person  providing  <m-track  safety  for  the 
group  under  paragraph  (c)  of  this 
section  shall  inform  each  roadway 
worker  of  the  on-  track  safety 
procedures  to  be  used  and  followed 
during  the  performance  of  the  work  at 
that  time  and  location.  Each  roadway 
worker  shall  again  be  so  informed  at  any 
time  the  on-track  safety  procedures 
change  during  the  work  period.  Such 
information  shall  be  given  to  all 
roadway  workers  afiected  before  the 
change  is  efiiactive,  except  in  cases  of 
emergency.  Any  roadway  workers  who, 
because  of  an  emergency,  cannot  be 
notified  in  advance  shall  be 
immediately  warned  to  leave  the  fouling 
space  and  ^ali  not  return  to  the  fouling 
space  until  on-track  safety  is  re- 
established. 

(e)  Each  lone  worker  shall 
commimicate  at  the  beginning  of  each 
duty  period  with  a  supervisor  or  another 
designated  employee  to  receive  a  job 
briefing  and  to  advise  of  his  or  her 
planned  itinerary  and  the  procedures 
that  he  or  she  intends  to  use  for  on-track 
safety.  When  conmiunication  channels 
are  disabled,  the  job  briefing  shall  be 
conducted  as  soon  as  possible  after  the 
beginning  of  the  work  period  when 
commimications  are  restored. 

1214.317   On-track  aalaty  proosduras, 


Each  employer  subject  to  the 
provisions  of  this  part  shall  provide  on- 
trade  safety  for  roadway  workers  by 
adopting  a  program  that  contains 
spedfic  rules  for  protecting  roadway 
workers  that  comply  with  the  provisions 
of  $§  214.319  through  214.337  of  this 
part. 
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'  {  214.319    Worfdng  Hmita,  generally. 

Working  limits  established  on 
controlled  trac](  shall  conform  to  the 
provisions  of  §  214.321  Exclusive  track 
occupancy,  or  §  214.323  Foul  time,  or 
§  214.  325  Train  coordination.  Working 
limits  established  on  non-controlled 
track  shall  conform  to  the  provision  of 
§  214.327  Inaccessible  track.  Working 
limits  established  under  any  procedure 
shall,  in  addition,  conform  to  the 
following  provisions: 

(a)  Only  a  roadway  worker  who  is 
qualified  in  accordance  with  §  214.353 
of  this  part  shall  establish  or  have 
control  over  working  limits  for  the 
purpose  of  establishing  on-track  safety. 

(b)  Only  one  roadway  worker  shall 
have  control  over  worldng  limits  on  any 
one  segment  of  track. 

(c)  All  affected  roadway  workers  shall 
be  notified  before  working  limits  are 
released  for  the  operation  of  trains. 
Working  limits  shall  not  be  released 
until  all  afiiacted  roadway  workers  have 
either  left  the  track  or  have  been 
afforded  on-track  safety  through  train 
approach  warning  in  accordance  with 

§  214.329  of  this  subpart. 

1214.321    Exclusive  track  oocupeney. 

Working  limits  established  on 
controlled  track  through  the  use  of 
exclusive  track  occupancy  procedures 
shall  comply  with  the  following 
requirements: 

(a)  The  track  within  working  limits 
shall  be  placed  under  the  control  of  one 
roadway  worker  by  either 

(1)  Authority  issued  to  the  roadway 
worker  in  charge  by  the  train  dispatcher 
or  control  operator  who  controls  train 
movements  on  that  track, 

(2)  Flagmen  stationed  at  each  entrance 
to  the  track  within  working  limits  and 
instructed  by  the  roadway  worker  in 
charge  to  permit  the  movement  of  trains 
and  equipment  into  the  working  limits 
only  as  permitted  by  the  roadway 
worker  in  charge,  or 

(3)  The  roadway  worker  in  charge 
causing  fixed  signals  at  each  entrance  to 
the  working  limits  to  display  an  aspect 
indicating  "Stop." 

(b)  An  authority  for  exclusive  track 
occupancy  given  to  the  roadway  worker 
in  charge  of  the  working  limits  shall  be 
transmitted  on  a  written  or  printed 
document  directly,  by  relay  through  a 
designated  employee,  in  a  data 
transmission,  or  by  oral  commimication, 
to  the  roadway  worker  by  the  train 
dispatcher  or  control  operator  in  charge 
of  the  track. 

(1)  Where  authority  for  exclusive 
track  occupancy  is  transmitted  orally, 
the  authority  shall  be  written  as 
received  by  the  roadway  worker  in 


charge  and  repeeted  to  the  issuhig    . 
employee  for  verification.  "-    '. 

(2)  The  roadway  worker  in  charge  of 
the  working  limits  shall  maintain 
possession  of  the  written  or  printed 
authority  for  exclusive  track  occupancy 
while  the  authority  for  the  working 
limits  is  in  effact. 

(3)  The  train  dispatcher  or  control 
operator  in  diarge  of  the  track  shall 
make  a  written  or  electronic  record  of 
all  authorities  issued  to  establish 
exclusive  track  occupancy. 

(c)  The  extent  of  working  limits 
established  through  exclusive  track 
occupancy  shall  be  defined  by  one  of 
the  following  physical  features  clearly 
identifiable  to  a  loctNnotive  engineer  or 
other  person  operating  a  train  or 
railroad  equipment: 

(1)  A  flagman  with  instructions  and 
caftability  to  hold  all  trains  and 
equipment  clear  of  the  working  limits; 

(2)  A  fixed  signal  that  displays  an 
aspect  indicating  "Stop"; 

(3)  A  station  shpwn  in  the  time-table, 
and  identified  by  name  %vith  a  sign, 
beyond  which  train  movement  is 
prohibited  by  train  movement  authority 
or  the  provisions  of  a  direct  train  control 
system. 

(4)  A  clearly  identifiable  milepost  sign 
beyond  which  train  movement  is 
prohibited  by  train  movement  authority 
or  the  provisions  of  a  direct  train  control 
system;  or 

(5)  A  clearly  identifiable  physical 
location  prescribed  by  the  operating 
rules  of  the  railroad  that  trains  may  not 
pass  without  proper  authority. 

(d)  Movements  of  trains  and  roadway 
maintenance  machines  within  working 
limits  established  through  exclusive 
track  occupancy  shall  be  made  only 
imder  the  direction  of  the  roadway 
worker  having  control  over  the  working 
limits.  Such  movements  shall  be 
restricted  speed  unless  a  higher  speed 
has  been  specifically  authorized  by  the 
roadway  worker  in  charge  of  the 
working  limits. 


<* 


f  214.323    Foul  time. 

Working  limits  established  on 
controlled  track  through  the  use  of  foul 
time  procedures  shall  comply  with  the 
following  requirements: 

(a)  Foul  time  may  be  given  orally  or 
in  writing  by  the  train  dispatcher  or 
control  operator  only  after  that 
employee  has  withheld  the  authority  of 
all  trains  to  move  into  or  within  the 
working  limits  during  the  foul  time 
period. 

(b)  Each  roadway  worker  to  whom 
foul  time  is  transmitted  orally  shall 
repeat  the  track  nimnber.  track  Umits 
and  time  limits  of  the  foul  time  to  the 


issuing  employee  for  verification  before 
the  foul  time  becomes  effective. 

(c)  The  train  dispatcher  or  control 
operator  shall  not  permit  the  movement 
of  trains  or  other  on-track  equipment 
onto  the  working  limits  protected  by 
foul  time  until  the  roadway  worker  who 
obtained  the  foul  time  has  reported  clear 
of  the  track. 

1214.325    Train  coordlmtion. 

Working  limits  established  by  a 
roadway  worker  through  the  use  of  train 
coordination  shall  comply  with  the 
following  requirements: 

(a)  Working  limits  established  by  train 
coordination  shall  be  within  the 
segments  of  track  or  tracks  upon  which 
only  one  train  holds  exclusive  authority 
to  move. 

(b)  The  roadway  woriwr  who 
establishes  working  Umits  by  train 
coordination  shall  communicate  with  a 
member  of  the  crew  of  the  train  holding 
the  exclusive  authority  to  move,  and 
shall  determine  that: 

(1)  The  train  is  visible  to  the  roadvray 
worker  who  is  establishing  the  working 
limits, 

(2)  The  train  is  stopped. 

(3)  Further  movements  of  the  train 
will  be  made  only  as  permitted  by  the 
roadway  worker  in  charge  of  the 
woiiting  Umits  while  the  working  limits 
remain  in  effect,  and 

(4)  The  crew  of  the  train  will  not  give 
up  its  exclusive  authority  to  move  until 
the  working  limits  have  been  released  to 
the  train  crew  by  the  roadway  worker  in 
charge  of  the  working  limits. 

§214.327    Inaccessible  track. 

(a)  Working  limits  on  non-controlled 
track  shall  be  established  by  rendering 
the  track  within  woiicing  limits 
physically  inaccessible  to  trains  at  each 
possible  point  of  entry  by  one  of  the 
following  features: 

(1)  A  flagman  with  instructions  and 
capability  to  hold  all  trains  and 
equipment  clear  of  the  working  limits; 

(2)  A  switch  or  derail  aligned  to 
prevent  access  to  the  working  limits  and 
seciired  with  an  effective  securing 
device  by  the  roadway  woiicer  in  charge 
of  the  working  limits; 

(3)  A  discontinuity  in  the  rail  that 
precludes  passage  of  trains  or  engines 
into  the  working  limits: 

(4)  Working  limits  on  controlled  track 
that  connects  directly  with  the 
inaccessible  track,  established  by  the 
roadway  worker  in  charge  of  the 
working  limits  on  the  inaccessible  track; 
or 

(5)  A  remotely  controlled  switch 
aligned  to  prevent  access  to  the  working 
limits  and  secured  by  the  control 
operator  of  such  remotely  controlled 
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switch  by  application  of  a  locking  or 
blocking  device  to  the  control  of  that 
switch,  when: 

(i)  The  control  operator  has  secured 
the  remotely  controlled  switch  by 
applying  a  locking  or  blocking  device  to 
the  control  of  the  switch,  and 

(ii)  The  control  operator  has  notified 
the  roadway  worker  who  has 
established  the  working  limits  that  the 
requested  protection  has  been  provided, 
and 

(iii)  The  control  operator  is  not 
permitted  to  remove  the  locking  or 
blocking  device  £rom  the  control  of  the 
switch  until  receiving  permission  to  do 
so  from  the  roadway  worker  who 
established  the  working  limits. 

(b)  Trains  and  roadway  maintenance 
machines  within  working  limits 
established  by  means  of  inaccessible 
track  shall  move  only  under  the 
direction  of  the  roadway  worker  in 
charge  of  the  working  limits,  and  shall 
move  at  restricted  speed. 

(c)  No  operable  locomotives  or  other 
items  of  on-track  equipment,  except 
those  present  or  moving  under  the 
direction  of  the  roadway  worker  in 
charge  of  the  working  limits,  shall  be 
located  within  working  limits 
established  by  means  of  inaccessible 
track. 

§214.329    Train  approach  warning 
provided  by  walchmen/loolwuta. 

Roadway  workers  in  a  roadway  work 
group  who  foul  any  track  outside  of 
working  limits  shall  be  given  warning  of 
approadiing  trains  by  one  or  more 
watchmen/lookouts  in  accordance  with 
the  following  provisions: 

(a)  Train  approach  warning  shall  be 
given  in  sufficient  time  to  enable  each 
roadway  worker  to  move  to  and  occupy 
a  previously  arranged  place  of  safety  not 
less  than  15  seconds  before  a  train 
moving  at  the  maximum  speed 
authorized  on  that  track  can  pass  the 
location  of  the  roadway  woiker. 

(b)  Watchmen/lookouts  assigned  to 
provide  train  approach  warning  shall 
devote  full  attention  to  detecting  the 
approach  of  trains  and  commimicating  a 
warning  thereof,  and  shall  not  be 
assigned  any  other  duties  while 
functioning  as  watchmen/lookouts. 

(c)  The  means  usediiy  a  watchman/ 
lookout  to  communicate  a  train 
approach  warning  shall  be  distinctive 
and  shall  clearly  signify  to  all  recipients 
of  the  warning  that  a  train  or  other  on- 
track  equipment  is  approaching. 

(d)  Eveiy  roadway  worker  who 
depends  upon  train  approach  warning 
for  on-track  safety  shall  maintain  a 
position  that  will  enable  him  or  her  to 
receive  a  train  approad)  warning 
communicated  by  a  watchman/lookout 


at  any  time  while  on-track  safety  is 
provided  by  train  approach  warning. 

(e)  Watchmen/lookouts  shall 
communicate  train  approach  warnings 
by  a  means  that  does  not  require  a 
warned  employee  to  be  looldng  in  any 
particular  direction  at  the  time  of  the 
warning,  and  that  can  be  detected  by  the 
warned  employee  regardless  of  noise  or 
distraction  of  work.  ^ 

(f)  Every  roadway  woiker  who  is 
assigned  the  duties  of  a  watchman/ 
lookout  shall  first  be  trained,  Qualified 
and  designated  in  writing  by  the 
employer  to  do  so  in  accordance  with 
the  provisions  of  %  214.349. 

(gj  Every  watchman/lookout  shall  be 
provided  by  the  employer  with  the 
equipment  necessary  for  compliance 
with  the  on-track  safety  duties  which 
the  watchman/lookout  will  {>erform. 

f  214.331    Dcnnit*  train  location. 

A  roadway  worker  may  establish  on- 
track  safety  by  using  definite  train 
location  only  where  permitted  by  and  in 
accordance  with  the  following 
provisions: 

(a)  A  Class  I  railroad  or  a  commuter 
railroad  may  only  use  definite  train 
location  to  establish  on-track  safety  .at 
points  where  such  procedures  were  in 
use  on  January  15, 1997. 

(b)  Each  Class  I  or  commuter  railroad 
shall  include  in  its  on-track  safety 
program  for  approval  by  FRA  in 
accordance  with  §  214.307  of  this  part  a 
schedule  for  phase-out  of  the  use  of 
definite  train  location  to  establish  on- 
track  safety. 

(c)  A  railroad  other  than  a  Class  I  or 
commuter  railroad  may  use  definite 
train  location  to  establish  on-track  safety 
on  subdivisions  only  where: 

(1)  Such  procedures  were  in  use  on 
January  15, 1997,  or 

(2)  The  number  of  trains  operated  on 
the  subdivision  does  not  exceed: 

(i)  Three  during  any  nine-hour  period 
in  which  roadway  workers  are  on  duty, 
and 

(ii)  Four  during  any  twelve-hour 
period  in  which  roadway  workers  are  on 

duty. 

(d)  Definite  train  location  shall  only 
be  used  to  establish  on-track  safety 
according  to  the  following  provisions: 

(1)  Definite  train  location  information 
shall  be  issued  only  by  the  one  train 
dispatcher  who  is  designated  to 
authorize  train  movements  over  the 
track  for  which  the  information  is 
provided. 

•(2)  A  definite  train  location  list  shall 
indicate  all  trains  to  be  operated  on  the 
track  for  which  the  list  is  provided, 
during  the  time  for  which  the  list  is 
effective. 

(3)  Trains  not  shown  on  the  definite 
train  location  list  shall  not  be  operated 


on  the  track  for  wfaidi  the  list  is 

ftrovided,  during  the  time  for  which  the 
ist  is  effective,  imtil  each  roadway 
worker  to  whom  the  list  has  been  issued 
has  been  notified  of  the  train  movement!, 
has  acknowledged  the  notification  to  the 
train  dispatcher,  and  has  canceled  the 
list.  A  list  thus  canceled  shall  then  be 
invalid  for  on-track  safety. 

(4)  Definite  train  location  shall  not  be 
used  to  establish  on-track  safety  within 
the  limits  of  a  manual  interlocking,  or 
on  track  over  which  train  movements 
are  governed  by  a  Traffic  Control 
System  or  by  a  Manual  Block  System. 

(5)  Roadway  woikers  using  definite 
train  location  for  on-track  safety  shall 
not  foul  a  track  within  tm  minutes 
before  the  earliest  time  that  a  train  is 
due  to  depart  the  last  station  at  which 
time  is  shown  in  approach  to  the 
roadway  worker's  location  nor  until  that 
train  has  passed  the  location  of  the , 
roadway  worker. 

(6)  A  railroad  shall  not  permit  a  train 
to  depart  a  location  designated  in  a 
definite  train  location  list  before  the 
time  shown  therein. 

(7)  Each  roadway  worifier  who  uses 
definite  train  location  to  establish  on- 
track  safety  must  be  qualified  on  the 
relevant  physical  characteristics  of  the 
territory  for  which  the  train  location 
information  is  provided. 

{214.333    InfonnatlonallineHipaoftraina. 

(a)  A  railroad  is  permitted  to  include 
informational  line-ups  of  trains  in  its 
on-track  ^ety  program  for  use  only  on 
subdivisions  of  that  railroad  upon 
which  such  procedure  was  in  effect  on 
March  14, 1996. 

(b)  Each  procedure  for  the  use  of 
informational  line-ups  of  trains  found  in 
an  on-trade  safety  program  shall  include 
all  provisions  necessary  to  protect 
roadway  workers  using  the  procedure 
against  being  struck  by  trains  or  other 
on-track  equipment. 

(c)  Each  on-track  safety  program  that 
provides  for  the  use  of  informational 
line-ups  shall  include  a  schedule  for 
discontinuance  of  the  procedure  by  a 
definite  date. 

§214.335    On-track  safety  procedures  for 
roadway  wort(  groups. 

(a)  No  employer  subject  to  the 
provisions  of  this  part  shall  require  or 
permit  a  roadway  worker  who  is  a 
member  of  a  roadway  work  group  to 
foul  a  track  imless  on-track  safety  is 
provided  by  either  working  limits,  train 
approach  warning,  or  definite  train 
location  in  accordance  with  the 
applicable  provisions  of  §§  214.319, 
214.321,  213.323,  214.325,  214.327, 
214.329  and  214.331  of  this  part 

(b)  No  roadway  worker  who  is  a 
member  of  a  roadway  work  group  shall 
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foul  a  track  without  having  been 
informed  by  the  roadway  worker 
responsible  for  the  on-track  safisty  of  the 
roadway  work  group  that  on-track  safety 
is  provided. 

(c)  Roadway  work  groups  engaged  in 
large-scale  maintenance  or  construction 
shall  be  provided  with  train  approach 
warning  in  accordance  with  §  214.327 
for  movements  on  adjacent  tracks  that 
are  not  included  within  wwklng  limits. 

f  214.337    On-track  nfelyprocaduTM  for 


(a)  A  lone  worker  who  fouls  a  track 
while  perfcHTning  routine  inspection  or 
minor  correction  may  use  individual 
train  detection  to  establish  on-track 
safety  only  where  permitted  by  this 
section  and  the  on-track  safaty  program 
of  the  railroad. 

(b)  A  lone  worker  retains  an  absolute 
right  to  use  on-track  safisty  procedures 
other  than  individual  train  detection  if 
he  or  she  deems  it  necessary,  and  to 
occupy  a  place  of  safiety  until  such  other 
form  of  on-track  safety  can  be 
established. 

(c)  Individual  train  detection  may  be 
used  to  establish  on-track  safety  only: 

(1)  By  a  lone  worker  who  has  been 
trained,  qualified,  and  designated  to  do 
so  by  the  employer  in  accordance  with 
§214.347  of  this  subpart; 

(2)  While  performing  routine 
inspection  and  minor  correction  work; 

(3)  On  track  outside  the  limits  of  a 
manual  interlocking,  a  controlled  point, 
or  a  remotely  controlled  hump  yaid 
facility; 

(4)  Where  the  lone  worker  is  able  to 
visually  detect  the  approach  of  a  train 
moving  at  the  maximum  speed 
authorized  on  that  track,  and  move  to  a 
previously  determined  place  of  safety^ 
not  less  than  15  seconds  before  the  train 
would  arrive  at  the  location  of  the  lone 
worker; 

(5)  Where  no  power-operated  tools  or 
roadway  maintenance  machines  are  in 
use  within  the  hearing  of  the  lone 
worker,  and 

(6)  Where  the  ability  of  the  lone 
worker  to  hear  and  see  approaching 
trains  and  other  on-track  equipment  is 
not  impaired  by  background  noise, 
lights,  precipitation,  fog,  passing  trains, 
or  any  other  physical  conditions. 

(d)  The  place  of  safety  to  be  occupied 
by  a  lone  worker  upon  the  approach  of 
a  train  may  not  be  on  a  track,  unless 
woiiung  limits  are  established  on  that 
track. 

(e)  A  lone  worker  using  individual 
train  detection  for  on-track  safety  while 
fouling  a  track  may  not  occupy  a 
position  or  engage  in  any  activity  that 
would  interfere  with  that  worker's 
ability  to  maintain  a  vigilant  lookout  for. 


and  detect  the  approe<di  of,  a  train 
moving  in  either  direction  as  prescribed 
in  this  section. 

(f)  A  lone  woricer  who  uses  individual 
train  detection  to  establish  on-track 
safiaty  shall  first  complete  a  written 
Statement  of  On-track  Safety.  The 
Statement  shall  designate  the  Umits  of 
the  track  for  which  it  is  prepared  and 
the  date  and  time  for  which  it  is  valid. 
The  statement  shall  show  the  maximum 
authorized  speed  of  trains  within  the 
limits  for  which  it  is  prepared,  and  the 
sight  distance  that  provides  the  required 
warning  of  approaching  trains.  The  lone 
worker  using  individual  train  detection 
to  establish  on-track  safiaty  shall 
produce  the  Statement  of  On-track 
Safety  when  requested  by  a 
representative  of  the  Federal  Railroad 
Administrator. 

f214w33Q    AudMa  warning  from  traine. 
Each  railroad  shall  require  that  the 
locomotive  whistle  be  soimded,  and  the 
locomotive  bell  be  rung,  by  trains 
approaching  roadway  workers  on  or 
about  the  track.  Such  audible  warning 
shall  not  substitute  for  on-track  safety 
procedures  prescribed  in  this  part. 

1214^341    Roadiway  maintsnanoa 
macMnea. 

(a)  Each  employer  shall  include  in  its 
on-track  safety  program  specific 
provisions  for  the  safety  of  roadway 
workers  who  operate  or  work  near 
roadway  maintenance  machines.  Those 
provisions  shall  address: 

(1)  Training  and  qualification  of 
operators  of  roadway  maintenance 
machines. 

(2>^tablishment  and  issuance  of 
safety  procediues  both  for  general 
application  and  for  specific  types  of 
machines. 

(3)  Communication  between  machine 
operators  and  roadway  workers  assigned 
to  work  near  or  on  roadway 
maintenance  machines. 

(4)  Spacing  between  machines  to 
prevent  collisions. 

(5)  Space  between  machines  and 
roadway  workers  to  prevent  personal 
injury. 

(6)  Maximum  working  and  travel 
speeds  for  machines  dependent  upon 
weather,  visibility,  and  stopping 
capabilities. 

(b)  Instructions  for  the  safe  operation 
of  each  roadway  machine  shall  be 
provided  and  maintained  with  each 
machine  large  enough  to  carry  the   ,  ^  .   - 
instruction  document. 

(1)  No  roadway  worker  shall  operate 
a  roadway  maintenance  machine 
without  having  been  trained  in 
accordance  with  §  214.355. 

(2)  No  roadway  worker  shall  operate 

a  roadway  maintenance  machine  ^ 


without  having  complete  knowledge  of 
the  safety  instructions  applicable  to  that 
machine. 

(3)  No  employer  shall  assign  roadway 
workers  to  work  near  roadway  machines 
unless  the  roadway  worker  has  been 
informed  of  the  safety  procedures 
applicable  to  persons  working  near  the 
roadway  machines  and  has 
acknowledged  full  understanding. 

(c)  Components  of  roadway 
maintenance  machines  shall  be  kept 
clear  of  trains  passing  on  adjacent 
tracks.  Where  operating  conditions 
permit  roadway  maintenance  machines 
to  be  less  than  four  feet  from  the  rail  of 
an  adjacent  track,  the  on-track  safety 
program  of  the  railroad  shall  include  the 
procedural  instructions  necessary  to 
provide  adequate  clearance  between  the 
machine  and  passing  trains. 

§214.343    Training  and  quamicatlon, 
general 

(a)  No  employer  shall  assign  an 
employee  to  perform  the  duties  of  a 
roadway  worker,  and  no  employee  shall 
accept  such  assignment,  unless  that 
employee  has  received  training  in  the 
on-track  safety  procedures  associated 
with  the  assignment  to  be  performed, 
and  that  employee  has  demonstrated  the 
ability  to  fulfill  the  resptonsibilities  for 
on-track  safety  that  are  required  of  an 
individual  roadway  worker  performing 
that  assignment 

(b)  Each  employer  shall  provide  to  all 
roadway  workers  in  its  employ  initial  or 
recurrent  training  once  every  calendar 
year  on  the  on-track  safety  rules  and 
procedures  that  they  are  required  to 
follow. 

(c)  Railroad  employees  oth^  than 
roadway  workers,  who  are  associated 
with  on-track  safety  procedures,  and 
whose  primary  duties  are  concerned 
with  the  movement  and  protection  of 
trains,  shall  be  trained  to  perform  their 
functions  related  to  on-track  safety 
through  the  training  and  qualification 
procedures  prescribed  by  the  operating 
railroad  for  the  primary  position  of  the 
employee,  including  maintenance  of 
records  and  frequency  of  training. 

(d)  Each  employer  of  roadway 
workers  shall  maintain  written  or 
electronic  records  of  each  roadway 
worker  qualification  in  effect.  Each 
record  shall  include  the  name  of  the 
employee,  the  type  of  qualification 
made,  and  the  most  recent  date  of 
qualification.  These  records  shall  be 
kept  available  for  inspection  and 
photocopying  by  the  Federal  Railroad 
Administrator  during  regular  business 
houra. 
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1214.346  Training  for  al 
The  training  of  all  roadway  woricers 

shall  include,  as  a  minimiim,  the 

following:  j 

(a)  Recognition  of  railroad  tracks  and 
understanding  of  the  space  around  them 
within  which  on-track  safety  is 
required. 

(b)  The  functions  and  responsibilities 
of  various  persons  involved  with  on- 
track  safety  procedures. 

(c)  Proper  compliance  with  on-track 
safety  instructions  given  by  persons 
performing  or  responsible  for  on-track 
safety  functions. 

(d)  Signals  g^ven  by  watchmen/ 
lookouts,  and  the  proper  procedures 
upon  receiving  a  train  approach 
warning  from  a  lookout. 

(e)  Ine  hazards  associated  with 
woridng  on  or  near  railroad  tracks, 
including  review  of  on-track  safety  rules 
and  procedures. 

1214.347  Training  and  quaiifkation  for 
lone  workara. 

Eadh  lone  worker  shall  be  trained  and 
qualified  by  the  employer  to  establish 
on-track  safety  in  accordance  with  the 
requirements  of  this  secrtion,  and  must 
be  authorized  to  do  so  by  the  railroad 
that  conducts  train  operations  on  those 
tracJu. 

(a)  The  training  and  qualification  for 
lone  workers  shall  inc:lude.  as  a 
fniniTniim,  consideration  of  the 
following  factors: 

(1)  Detecrtion  of  approacMng  trains 
and  prcHnpt  movement  to  a  plac»  of 
safety  upon  their  approac:h. 

(ZJDetermination  of  the  distance 
along  the  tracik  at  whic±  trains  must  be 
visible  in  order  to  provide  the 
prescaibed  warning  time. 

(3)  Rides  and  procedures  prescribed 
by  the  railroad  for  individual  train 
detection,  establishment  of  working 
limits,  and  definite  train  location. 

(4)  On-tracJi  safety  pr(x»dures  to  be 
used  in  the  territory  on  which  the 


employee  is  to  be  qualified  and 
permitted  to  woric  alone. 

(b)  Initial  and  periodic  qualific»tian  of 
a  lone  worker  shall  be  evidenced  by 
demonstrated  prnhdency. 

1214.340  Training  and  quaimcalton  of 
wBtctMnanAooliouta. 

(a)  The  training  and  ciualific:atian  for 
roadway  workers  assigned  the  duties  of 
watc:hmen/lookouts  shall  include,  as  a 
Tninimiim,  consideration  of  the 
following  factors: 

(1)  Detec::tion  and  recognition  of 
approaching  trains. 

(2)  Effective  warning  of  roadway 
workers  of  the  approa^  of  trains. 

(3)  Determination  of  the  distance 
along  the  track  at  which  trains  must  be 
visible  in  order  to  provide  the 
prescaibed  warning  time. 

(4)  Rules  and  prcx»uures  of  the 
raihoad  to  be  used  for  train  approach 
warning. 

(b)  Imtial  and  periodic  qualification  of 
a  watc:hman/lookout  shall  be  evidenced 
by  demonstrated  profic3enc:y. 

S  214.3S1  Training  and  quaiiflcalion  of 
ftagman. 

(a)  The  training  and  qualific»ticm  for 
roadway  woriners  assigned  the  duties  of 
flagmen  shall  include,  as  a  minimum, 
the  cxmtent  and  applic:ation  of  the 
operating  rules  of  the  railroad  pertaining 
to  giving  proper  stop  signals  to  trains 
and  holding  trains  clear  of  working 
limits. 

(b)  hiitial  and  periodic  qiialificatioh  erf 
a  flagman  shall  be  evidenced  by 
demonstrated  proficnency. 

1214.353  Training  and  qualification  of 
roadMNQf  wortMra  wfK>  provtda  on*lrack 
aafaly  for  roadway  work  groupa. 

(a)  The  training  and  qualificaticm  of 
roadway  wori^ers  who  provide  for  the 
on-tracJc  safety  of  groups  of  roadway 
woricers  through  establishment  of 
working  limits  or  the  assignment  and 


supervision  of  watchmen/lookouts  or 

flaigmwri  «hAll  include,  aS  a  miniiniimr 

(1)  All  the  cm-track  safety  training  and 
({ua]iific:ation  reqviired  of  the  roadway 
workers  to  be  supervised  and  proteclecL 

(2)  The  content  and  appUcaticm  of  the 
operating  rules  of  the  railroad  pertaining 
to  the  establishment  of  woridng  limits. 

(3)  The  content  and  applicaticHi  of  the 
rules  of  the  railroad  pertaining  to  the 
establishment  or  train  approach 
warning. 

(4)  The  relevant  physical 
cdiaracteristics  of  the  territory  of  the 
railroad  upon  whic^  the  roadway 
virotker  is  ciualified. 

(b)  biitial  and  pericxiic  qualific^ation  of 
a  roadway  vfoABt  to  provide  on  track 
safety  for  groups  shall  be  evidenced  by 
a  recorded  examination. 

1214.366   Training  and  quailflcatkMi  In  on* 
track  aaMy  for  opaniora  of  i 


(a)  The  training  and  qualification  of 
roadway  woricers  vfho  operate  roadway 
maintenance  machines  shall  inc:lude,  as 

a  minimiiTn; 

(1)  Procedures  to  prevent  a  person 
frcim  being  struck  by  the  machine  vihen 
the  machine  is  in  motion  or  operaticm. 

(2)  Procedures  to  prevent  any  part  of 
the  machine  from  being  struck  by  a  train 
or  other  equipmait  on  another  track. 

(3)  Prcxedures  to  provide  for  stopping 
the  machine  short  of  other  machines  or 
obstruc:tions  on  the  track. 

(4)  Methods  to  determine  safe 
operating  procedures  for  each  machine 
that  the  operator  is  expected  to  operate. 

(b)  Initial  and  periodic  cjualification  of 
a  roadway  worker  to  operate  roadway 
maintenance  mac:hine8  shall  be 
evidenced  by  demcmstrated  proficienc:y. 

Appendix  A  to  Part  214  [AnHoded] 

5.  Amend  Appendix  A  to  Part  214  by 
adding  the  provisicms  of  this  subpart  C 
into  the  table  as  set  forth  below. 


Appendix  A  to  Part  214— Schedule  of  Civh.  Penalties 


Sedkm 


Vtolaion 


WMii 


Subpart  C-~  Roadway  Worliar  PiuiacHon  Rule 

214.303    Ralroad  on-track  safety  programs,  generally: 

(a)  Faikjra  of  a  railroad  to  impieinant  an  On-track  Safety  Program  

(b)  Orvtrack  Safety  Program  of  a  rairoad  inckides  no  intamal  monikxing  prooadura  .. 
214.305   Compliance  Dates: 

Falure  of  a  rairoad  to  comply  by  the  specified  dates .-. — u.'^ 

214  J07    Review  and  approval  of  MMdual  orvtrack  safety  programs  t>y  FflA: 

(a)(1)    Falure  to  noHfy  FRA  of  adoptkxi  of  On^rack  Safety  Program 

(I)    Faikjre  to  deatgnale  primary  peraon  to  contact  for  program  review 

214.309    Or>-track  safety  program  documents: 

(1)  Orvtrack  Safety  Manual  not  provided  to  prescribed  empioyaaa  ..............._. 

(2)  Orvtrack  Safety  Program  ctocumants  issued  in  ftragmanta  ■— »  hi ■   i 

214.31 1  '  RaaponaUMy  of  emptoyerr 

ffai    Roadway  worker  required  by  emptoyer  to  foul  a  truk  during  an  unraeolvad  dtalanga 

(c)  Roadway  wodcers  not  provided  wilti  wrktan  procedure  to  reaotve  ofalanges  of  orvtrack  safety  prooaduraa 
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Appendix  A  to  Part  214--Scheoule  of  Ovil  Penalties— Continued 


Section 


VIoltfion 


Willi 


214^13    ResponsfeiRy  of  indMduai  roacAMoy  workers: 

09)    Roadway  woilcer  fouHng  a  track  wtien  not  nec^sary  In  Ihe  pertonnanca  of  duty ».~. 

(c)  Roadway  worker  fouing  a  track  witttout  ascertaining  ttiat  proviskxi  is  made  tor  or>4rack  safety  . 

(d)  RoacKvay  worker  faUng  to  notify  employer  of  determinatkxi  of  Improper  orvlrack  safely  provisiorw 
214^15    Supervision  and  oommunicaflon: 

(a)    Failure  of  employer  to  provide  Job  bneing  ..«._«_.___.«.....>._..........„._»._„..»»..._.»....«...._.._, 

\0}    nioompreie  joo  unefing  .............■■...........*..■>**••.•••••«•■■•.•>•»>■■•«■•••■•■>■■*>••«*■<•■■•«•■••«••»*••••••••••••••••••••>••■••••■< 

(c)(i)    Faikjre  to  designate  roadway  worker  In  charge  of  roac^way  work  group  

(c)(ii)    Designation  of  more  than  one  roadway  worker  in  charge  of  or)e  roa<fivay  work  group ~. 

(c)0iO    Oesignatnn  of  norvquaMfied  roadway  worker  In  charge  of  roadway  work  group 

(<Q^    Failure  to  notify  roacWvay  workers  of  on-track  safety  procedures  in  effect  „ 

M(Q    Incorrect  information  provided  to  roadway  workers  regardng  orvtrack  safety  procedures  in  effect 

(d)Oi)    Faikjre  to  notify  roadway  workers  of  change  in  on-track  safety  procedures 

(eH!)    Falurs  of  tone  worker  to  communicate  with  designated  emptoyee  tor  daily  job  briefing 

(e)(ii)    Failure  of  emptoyer  to  provide  means  tor  tone  worker  to  receive  daily  job  txieling 

214^17    On-track  safety  procedures,  gerwraly: 


Orvtrack  safety  rules  conflict  wHh  ttiis  part , 
214^19    Working  bnits,  generaly: 

(a)  Non-quaffied  roacAivay  worker  in  charge  of  working  Imits  _ — 

(b>    More  ttwn  one  roadway  worker  m  charge  of  working  limits  on  the  same  track  segment  . 

(c)(1)    Working  Rmits  released  without  notifying  al  affected  roadway  workers 

(^(2)    Working  limits  released  before  all  affected  roadway  workers  are  otfierwise  protected  . 

214^1    Exclusive  track  occupancy: 

(b)  improper  transmission  of  authority  tor  exclusive  track  occuperKy  ...~ _ 

(b)(1)    Failure  to  repeat  authority  tor  exckisive  track  occupancy  to  Issuing  employee  

(b)(2)    Failure  to  retain  possession  of  written  authority  for  exclusive  track  occupancy 

(b)(3)    Failure  to  record  auttxxity  for  exclusive  track  occupancy  wtwn  issued  

fc)    Limits  of  exckisiva  track  occupancy  not  identified  by  proper  physical  features „ „» 

(d)(1)    Movement  auttiorizad  into  Bmits  of  exckisive  track  occupancy  wittwut  authority  of  roadway  worker  in 

dttuge _ „ „ _ 

(d)(2)    Movement  authorized  within  Irnis  of  exckisiye  track  occupancy  wittMXit  auttwrity  of  roadway  woitcer  in 

(d)(3)    Movement  within  Imits  of  exchjsive  track  oocupency  exceedkig  resMded  speed  without  auttwrity  of 

roatKway  vimtcer  in  charge 

214.323    Foul  time: 

(a)  Foui  time  authority  overlapping  movement  authority  of  train  or  equipment ; 

(b)  Failure  to  repeat  tool  tkne  auttwrity  to  issuing  employee  ._ j..' 

214.325    Train  ooordtoation: 

(a)    Train  ooordnatton  limits  established  where  more  tttan  one  train  is  auttwrized  to  operate 

jbHI)    Train  coordinatton  estat)listwd  with  train  not  vist)le  to  roadway  worker  at  ttw  time 

(b)(2)    Train  coordirntien  established  with  moving  train _ 

(b)(3)    Coordinated  train  moving  without  authority  of  roadway  worker  in  cftarge .-. 

(b)(4)    Coonfnated  train  releasing  movement  auttwrity  while  wortdng  limits  are  in  effect : ^ 

214^7    Inaccessible  track: 

(a)  Improper  control  of  entry  to  inaccessMe  track „ 

(a)(5)    Remotely  controlled  switch  not  property  secured  by  control  operator 

(b)  Train  or  equipnwnt  rrwving  within  ir^accessible  track  limits  without  permisston  of  roadway  wortcer  in  cftarge 

(c)  Unauttwrized  train  or  equipment  tocated  wittun  inaccessible  track  Nmits 

214.329    Train  approach  warning  provtoed  by  watctwnen/tookouts: 

(a)    Failure  to  give  timely  wamir>g  of  approcKtwig  train  ..; 

(b)(1)    Failure  of  watchman/tookout  to  give  fufl  attentton  to  detecting  approach  of  train  .._ „.. 

(b)(2)    Assignment  of  other  duties  to  watchntan/tookout 
(c)    Faikire  to  provide  proper  warning  signal  devices  ... 

(<^    Falure  to  maintain  position  to  receive  train  approach  warning  signal 

(e)    Faiure  to  communicate  proper  warning  signal i ^ 

(f)(1)    Assignment  of  non-qualiTied  person  as  watchman/lookout .,., 

(f)(2)    l^orvquaMfied  person  accepting  assignment  as  w^dMnan/tookout  

(g)    Failure  to  properly  equip  a  watchmarVtookout 

214.331    Definite  train  location: 

(a)  Definite  train  location  estatilished  where  prohibited 

(b)  Failure  to  phase  out  definite  train  locatton  by  required  date ^ _. 

(d)(1)    Train  locatton  Information  Issued  by  unauttwrized  person  

(d)(2)    Faikire  to  Indude  all  trains  operated  on  train  locatton  list  „ 

(d)(5)    Faitore  to  dear  a  by  ten  minutes  at  the  last  station  at  whtoh  time  is  sfwwn  ... 

(d)(6)    Train  passing  station  before  time  shown  in  train  tocatton  list „. 

(d)(7)    Norvquallfied  person  using  definite  train  tocatton  to  establish  orv  track  safety 

2\A3QQ    Intormational  line-ups  of  trains: 

(a)  Informaltonal  line-ups  of  trains  used  for  orMrack  safety  where  prohtoited  

(b)  totormattonal  line-up  procedures  Inadequ^e  to  protect  roadway  workers  _., 

(c)  Faikire  to  d»contirMje  Informattonal  line-ups  by  required  date 

214.336  On-track  safety  procedures  for  roadway  work  groups  :  r   ' 

(a)    Faiure  to  provkle  orHrack  siriety  tor  a  member  of  a  roadway  woric  group 
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Appendix  A  to  Part  ^14— Schedule  of  Civil  Penalties— Continued 

Section                                                                                    Violation 

WMul 

(b)  Mombor  of  ne&ua/f  wortt  group  louHng  a  track  wittwut  auttx)rity  at  employee  In  ctwfge  

(c)  Failure  to  provide  train  approach  wamirtg  or  working  imits  on  adjacent  track  where  required 
214.337    On-track  saf^  procedures  tor  tone  workers: 

(b)    Failure  by  employer  to  permit  indhhdual  discretion  in  use  of  indMdual  train  deiectkN) 

(c)(1)    Indivklual  train  detection  used  by  non-qualified  emptoyee  

(c)(2)    Use  of  tndividuai  train  detectnn  while  engaged  In  hea^  or  distracting  work 

(c)(3)    Use  of  individual  train  detectkm  in  controlled  point  or  manual  intertocking 

(c)(4)    Use  of  individual  train  detectnn  with  InsuffKient  visMNty  ...» 

(^(5)    Use  of  individual  train  detectkxt  with  interfering  noise .- ~. ,. 

(c)(6)    Use  of  indivklual  train  detection  while  a  train  is  passing 

(d)  Faikjre  to  maintain  access  to  place  of  safety  dear  o(  Kva  tracks 

(e)  Lone  worker  unable  to  maintain  vigilant  kxikout 

(f)(1)    Failure  to  prepare  written  statement  of  orvtrack  safety 

(()(2)    IrKXMnplete  written  statement  of  on-track  safety  

(f)(3)    Failure  to  produce  written  statement  of  on-track  safety  to  FRA 

214.3^    Audl)le  warning  from  trains: 

Failure  to  require  audble  warning  from  trains  — :. 

Failure  of  train  to  give  audible  warning  where  required 

Roadway  maintenance  machines: 


(a) 
(b) 
214.341 
(a) 
(b) 


Faiure  of  oivtrack  safety  program  to  include  proviawns  lor  safety  near  rowkway 

Faikjre  to  provkle  operttting  instructnns 

(b)(1)    Assignment  of  non-qualified  emptoyee  to  operate  machine 
(b)(2)    Operator  unfamiliar  with  safety  instructtons  for  machine  .... 

(b)(3)    Roadway  worker  worldng  with  unfamiliar  machine  

(c)    Roadway  maintenance  machine  not  dear  of  passing  trains 

214.343    Training  ai>d  qualificatkxi,  general: 

(a)(1)    Failure  of  railioad  program  to  indude  training  prowistotw 

(a)(2)    Faiure  to  provide  initial  training  

(b)  Faiure  to  provide  annual  training  

(c)  Assignment  of  non-qualified  raHroed  emptoyees  to  provkle  orvtrack  safety 

(«^(1)    Faiure  to  maintain  records  of  quatificattons 

(d)(2)    Incomplete  records  of  quaiificattons 

(d)(3)    Faiure  to  provide  records  of  qualiTicatkNis  to  FRA 

214  j^    Training  for  all  roadway  workers 

Trairting  and  quaiifKatnn  tor  tone  workers 
Training  and  quaification  of  watchmen/tookouts 
Training  and  qualiftoatton  of  flagmen 
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214.361 
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214366 


Training  and  qualiftoation  of  roadway  workers  who  provkle  txUnxk  safety  for  roadway  work  groups 
Training  and  quaiiftoatton  in  orvtrack  safely  for  operators  of  roadway  maintenance  machines 


Issued  this  6th'day  of  December,  1996 
Jolene  M.  Molitoris, 

Administrator.  Federal  Railroad 

Administration. 

[PR  Doc.  96-31533  Filed  12-13-96;  8:45  am] 

MLLMQ  CODE  4t1<M»-P 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  622 

[Docket  Na  950810206-6288-06;  IJX 
0702960] 

RIN  0648-nAQ29 

Fisheries  of  the  Caribbean,  Gulf  of 
Mexico,  and  South  Atlantic;  Reef  Fish 
Fishery  of  ttie  Gulf  of  Mexico; 
Amendment  12 

agency:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 


Atmospheric  Administration  (NOAA), 

Conunerca. 

ACTKM:  Final  rule. 

summary:  NMFS  issues  this  final  rule  to 
implement  the  approved  measures  of 
Amendment  12  to  the  Fishery 
Management  Plan  for  the  Reef  Fish 
Resources  of  the  Gulf  of  Mexico  (FMP). 
These  measures  reduce  the  bag  limit  for 
greater  amberjack  to  one  fish  and 
establish  a  20-fish  aggregate  bag  limit  for 
reef  fish  species  for  which  there  are  no 
other  bag  Umits.  The  intended  effects  of 
this  rule  are  to  provide  additional 
protection  for  greater  amberjack, 
conserve  reef  fish,  and  enhance 
enforcranent. 

BFfBCrmB  DATE:  January  IS,  1997. 
FOR  FURTHB)  INFORMATION  CONTACT: 
Robert  Sadler,  813-570-5305. 

8UPPLEMBITARY  INFORMATION:  The  reef 
fish  fishery  of  the  Gulf  of  Mexico  is 
managed  under  the  FMP.  The  FMP  vtras 
prepared  by  the  Gulf  of  Mexico  Fishery 
Management  Council  (Council)  and  is 


implemented  through  regulations  at  50 
CFR  part  622  under  the  authmity  of  the 
Magnuson-Stevens  Fishery 
Conservation  and  Manag«nent  Act 
(Magnuson-Stevens  Act). 

Baised  on  a  preliminary  evaluation  of 
Amendment  12  at  the  beginning  of 
formal  agency  review,  NMFS 
disapproved  measiues  in  Amendment 
12  that  would  have  reduced  the 
minimum  size  limit  for  red  snapper 
harvested  in  the  commercial  fishery.  On 
August  21, 1996,  NMFS  published  a 
proposed  rule  to  implement  the 
remaining  measures  of  Amendment  12 
(61  FR  43215).  The  Council's  rationale 
for  the  remaining  measures  in 
Amendment  12,  as  well  as  the  reasons 
for  NMFS'  disapproval  of  the  proposed 
measures  to  reduce  the  minimum  size 
limit  for  red  snapper,  are  contained  in 
the  preamble  of  the  proposed  rule  and 
are  not  repeated  here. 

Commoits  and  Reqtonses 

A  total  of  354  entities,  including  the 
Florida  Marine  Fisheries  CcHnmission 
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(FMFC),  submitted  cominents  on 
Amendment  12  and/or  on  the  proposed 
rule.  Of  these  coraroenters,  224  opposed 
both  the  proposed  1-fish  ageregate  bag 
limit  for  greater  amberjackTlesser 
amberjack,  and  banded  rudderfish,  and 
the  proposed  28-inch  (71.1-cm)  fork- 
length  recreational  size  limit  for  lesser 
amberlack  and  banded  rudderfish  in  the 
Gulf  of  Mexico.  A  total  of  131 
commenters  op|>06ed  the  proposed  20- 
fish  aggregate  bag  limit.  Several  of  the 
commenters  addressed  the  proposed 
measures  but  also  discussed  reef  fish 
management  issues  and  alternative 
management  measures  beyond  the  scope 
of  the  proposed  rule.  In  addition,  the 
U.S.  Fish  and  Wildlife  Service  indicated 
that  it  reviewed  Amendment  12  but  had 
no  comments  at  this  Ume.     , 

Banded  Ruddofish  and  Lesser 
Amberjack  Size  and  Bag  Limits 

Conunent:  FMFC  opposed  the 
proposed  28-inch  (71.1-cm)  fork-length 
recreational  size  linodt  and  1-fish  per 
person  aggregate  bag  limit  for  greater 
amberjack,  lesser  amberjack,  and 
banded  rudderfish.  FMFC  believes  that 
the  expected  adverse  effects  of  the 
measures  on  recreational  fisheries  for 
banded  rudderfish  and  lesser  amberjack, 
particularly  for-hire  recreational 
fisheries,  would  be  greater  than  had 
been  anticipated  by  the  Coimcil.  FMFC 
also  is  concerned  that  the  proposed 
minimum  size  regulation  would 
unfairly  shift  the  banded  rudderfish  and 
lesser  amberjack  resources  firom  a  mixed 
recreational-commercial  fishery  to  a 
solely  commercial  fishery. 

FK4FC  indicated  that  it  was  only  after 
the  Council  had  adopted  the  28-inch 
(71.1-cm)  minimum  size  limit,  and  the 
l-fish  bag  limit  for  the  three  species 
combined,  that  public  comment 
provided  evidence  of  the  importance  of 
banded  rudderfish  and  lesser  amberjack 
to  the  recreational  fisheries  in  Florida. 
In  addition.  FMFC  stated  that  these 
measures  would  be  unfair  since  the 
recreational  for-hire  industry, 
particularly  in  the  eastern  Gulf  of 
Mexico,  has  been  traditionally 
dependent  on  the  harvest  of  banded 
rudderfish  and  lesser  amberjack  while 
the  commercial  fishery  has  not.  One  of 
the  commenters  noted  that  banded 
rudderfish  and  lesser  amberjack 
currently  harvested  in  the  recreational 
sector  would  remain  susceptible  to 
commercial  harvest  without  size  limits. 

FMFC  also  noted  that  banded 
rudderfish  and  lesser  amberjack  rarely 
reach  the  proposed  28-inch  (71.1-cm) 
recreational  minimum  size  and,  thus, 
would  rarely  occur  in  the  recreational 
harvest.  FMFC  stated  that,  as  a  result, 
significant  quantities  of  banded 


rudderfish  and  lesser  amberjack. 
historically  harvested  in  the  recreational 
fishery,  would  remain  susceptible  to 
unlimited  commercial  harvest  (i.e., 
without  size  limits  or  quotas). 

Response:  NMFS  acknowledges  that 
information  provided  by  FMFC  and 
other  public  comments  document  a 
previously  unrecognized  and 
economically  significant  catch  of 
banded  rudderfish  and  lesser  amberjack 
by  the  recreational  for-hire  sector.  The 
Council's  consideration  of  the  effects  of 
these  provisions  was  limited  because,  as 
stated  in  Amendment  12.  the  extent  of 
the  reduction  in  harvest  was  unknown 
at  that  time.  As  a  result,  the  Council 
may  not  have  been  able  to  adequately 
judge  the  magnitude  of  the  impacts  of 
these  measures  prior  to  taking  final 
action  on  Amendment  12.  NMFS  further 
acknowledges  that  the  proposed 
minimum  size  and  bag  limit  measiu«s 
for  banded  rudderfish  and  lesser 
amberjack  would  shift  essentially  all 
harvest  of  those  species  fit>m  the 
recreational  fishery  to  the  commercial 
fishery.  These  species  rarely  reach  the 
propc^ed  recreational  size  limit  and 
thus  would  be  retained  almost 
exclusively  in  the  commercial  fishery 
where  no  size  or  bag  limit  applies. 

Although  the  Council  didnot 
structure  or  present  this  aspect  of  the 
measure  as  a  deliberate,  direct 
allocation,  the  aUocative  effects  of  the 
measure  of  moving  fish  from  one 
discrete  user  group  to  another  are  as 
significant  as  the  effects  of  any  direct 
allocation  measure.  Information  from 
FMFC  and  voliunlnous  public 
comments  underscore  this  point. 
Therefore,  this  aspect  of  the  measure 
operates  as  the  functional  equivalent  of 
such  a  direct  allocation,  and  NMFS 
considers  these  allocative  effects  unfair 
and  inequitable.  Accordingly.  NMFS 
disapproved  these  measures  because 
they  are  inconsistent  with  National 
Standard  4  of  the  Magnuson-Stevens 
Act,  which  requires  that  allocations  of 
fishing  privilege  be  feir  and  equitable  to 
all  fishermen. 

Reduction  in  Greater  Amberjack  Bag 
Limit 

Comment:  A  total  of  224  commenters 
objected  to  the  reduction  in  the  greater 
amberjack  bag  limit  bom  three  fish  to 
one  fish  as  inappropriate  and 
burdensome,  especially  for  charter     -. .  ' 
vessels  and  overnight  headboat 
customers.  These  commenters  indicated 
that  a  1-fish  bag  limit  would  adversely 
affect  their  for-hire  business,  as  many 
anglers  would  not  make  a  trip  for  one 
greater  amberjack  (or  two  greater 
amberjack  on  overnight  headboat  and 
charter  vessel  trips). 


Response:  NMFS  approved  the 
reduction  in  the  greater  amberjack  bag 
limit  based  on  data  that  indicate 
substantial  declines  in  recreational 
landings  and  other  reports  of  a 
significant  decline  in  the  status  of  the 
resource.  NMFS  believes  that  the  1-fish 
bag  limit  will  provide  conservation 
benefits  for  the  greater  amberjack 
resoiut».  NMFS  acknowledges  that  the 
for-hire  sector  may  expwience  a  minor 
decrease  in  income  as  a  result  of  the 
necessary  reduction  in  the  greater 
amberjack  bag  limit.  NMFS  observes 
that  the  revised  bag  limit  measure  does 
not  prevent  catch  and  release  of  more 
than  one  greater  amberjack. 

Amendment  12  states  that  greater 
ambmjack  are  reproductively  active 
starting  at  32  inches  (81.3  cm)  for 
females  and  33  inches  (83.8  cm)  for 
males.  Some  of  the  greater  amberjack 
that  must  be  released  in  the  recreational 
fishery  under  the  28-inch  (71.1-cm) 
minimim)  size  limit  and  1-fish  bag  limit 
are  expected  to  reproduce  before  they 
reach  the  36- inch  (91.4-cm)  minimum 
size  limit  for  the  commercial  fishery  and 
are  harvested.  Further,  some  fish  would 
survive  beyond  the  36-inch  stage, 
providing  additional  benefits  for 
improving  the  stock  condition.  NMFS 
believes  that  the  resulting  additional 
reproductive  activity  for  greater 
amberjack  will  provide  conservation 
benefits  that  outweigh  the  associated 
short-term  adverse  economic  impacts. 

Also,  NMFS  acknowledges  that  the 
lack  of  uniform  size  and  bag  limits  for 
the  morphologically  similar  banded 
rudderfish  and  lesser  amberjadc  may 
deter  enforcement  of  the  greater 
amberjack  bag  limit  to  the  extent  that 
the  three  species  are  misidentified. 
However,  the  reduced  bag  limit  has 
been  approved  as  a  first  step  towards 
effective  conservation  and  management 
of  greater  amberjack.  NMFS  anticipates 
that  the  Council  will  propose  alternative 
management  measures  for  banded 
rudderfish  and  lesser  amberjack  in  the 
future  that  areiair  and  equitable  to  aU 
fishermen,  should  such  action  prove 
necessary  to  conserve  greater  amberjack. 

Aggregate  Bag  Limit  for  Reef  Fish 
Without  Bag  Limits 

Comment:  A  total  of  131  commenters 
objected  to  the  proposed  20-fish 
aggregate  bag  limit.  The^e  commenters 
stated  that  the  measure  would  cause 
adverse  economic  impacts  on  the 
recreational  fishery  and  is  not  needed  to 
protect  reef  fish  species  cmrently  not 
managed  under  bag  limits. 

Response:  The  Council,  prior  to  its 
deliberations  on  Amendment  12. 
considered  NMFS  data  that  indicated 
that  the  adverse  economic  impacts  of 


Federal  Regieter  /  Vol.  61,  No.  242  /  Monday,  December  16,  1996  /  Rules  and  Regulations    65985 


the  aggregate  bag  limit  would  be 
insignificant.  The  public  comments 
provide  no  substantive  infonnation  to 
support  their  claim  of  extensive 
economic  impacts.  Accordingly,  NMFS 
disagrees  with  these  comments.  NMFS 
has  approved  the  20-fish  aggregate  bag 
limit  as  a  risk-averse  measure  to  prevent 
an  uncontrolled  increase  in  harvest  of 
reef  fish  species  for  which  no  bag  limits 
are  in  efibct  .     i 

The  measure  would  prevent  | 

unlimited  harvest  of  reef  fish  by  persons 
not  fishing  under  commercial  reef  fish 
vessel  permits.  Currently,  such  persons 
can  catch  and  land  an  unUmited 
number  of  reef  fish  species  not  subject 
to  a  bag  limit;  while  sale  of  these  species 
is  not  legal  without  a  commercial 
permit,  it  is  difficult  to  enforce  this  sale 
restrictian.  The  aggregate  bag  limit 
should  enhance  enforcement  of  the 
prohibition  on  sale  of  reef  fish  by  those 
persons. 

The  20-fish  aggregate  bag  limit  will 
inclitfle  banded  rudderfish  and  lesser 
amberiadc,  since  NMFS  disapproved  the 
beg  limit  for  those  two  species,  and  will 
help  restrain  recreational  harvest.  As 
previously  indicated.  NMFS  anticipates 
that  the  Council  will  initiate  additional 
management  measures  for  banded 
rudderfish  and  lesser  amberjack  which 
will  contribute  to  the  conservation  of 
greater  ambenack. 

Comment:  One  commenter  stated  that 
the  measiire  would  encourage  culling  of 
the  catch  at  sea  (i.e.,  continual  discard 
of  the  smaller  reef  fish  to  obtain  the 
largest  fish  under  the  20-fish  aggregate 
bag  limit)  and,  therefore,  should  be 
disapproved. 

Response:  NMFS  acknowledges  that 
persons  may  continue  to  harvest  and 
retain  the  largest  reef  fish  caught  under 
the  20-fish  aggregate  bag  limit  NMFS 
does  not  encourage  this  practice  because 
some  of  the  discarded  reef  fish  may  not 
survive  release.  The  aggregate  bag  limit, 
however,  will  prevent  an  imcontrolled 
harvest  of  leef  fish  currently  without 
bag  limits  and,  thereby,  should  provide 
greater  conservation  benefits  than  the 
status  quo. 

Changes  fitnn  the  Proposed  Rule 

As  discussed  above,  the  minimum 
size  limit  for  banded  rudderfish  and 
lesser  amberiack,  applicable  to  persons 
subject  to  the  bag  limit,  is  removed. 
Also,  banded  rudderfish  and  lesser 
amberjack  are  not  included  in  a  bag 
limit  with  greater  amberjack. 

Qaasification  .1 

The  Regional  Administrator, 
Southeast  Region,  NMFS,  with 
concurrence  by  the  Assistant 
Administrator  for  Fisheries,  NOAA, 


determined  that  the  approved  measures 
of  Amendment  12  are  necessary  for  the 
conservation  and  management  of  the 
reef  fish  fishery  of  the  Gulf  of  Mexico 
and  that  it  is  consistent  with  the 
Magnustm-Stevens  Act  and  other 
applicable  law,  with  the  exception  of 
those  measures  that  were  disapproved. 

This  action  has  been  determined  to  be 
not  significant  for  purposes  of  E.O. 
12866. 

Before  the  proposed  rule  was 
published,  the  Assistant  General 
Counsel  for  Legislation  and  Regulation 
of  the  Department  of  Commerce 
certified  to  the  Chief  Coimsel  for 
Advocacy  of  the  Small  Business 
Administration  that  the  proposed  rule, 
if  implemented,  would  not  bave  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
Accordingly,  a  regulatory  flexibility 
analysis  was  not  prepared.  Specific 
findings  supporting  that  conclusion 
were  summarized  in  the  proposed  rule 
and  are  not  repeated  here.  No  public 
comments  on  the  certification  were 
received.  The  disapproval  of  the  banded 
rudderfish  and  lesser  amberjack 
management  measures  did  not  alter 
those  finding*  or  conclusions  regarding 
the  impac^  of  the  approved  meastires  of 
Amendment  12  that  are  implemented  by 
this  rule. 

List  of  Sabjccts  in  50  CFR  Fart  622 

Fisheries,  Fishing,  Puerto  Rico, 
Reporting  and  recordkeeping 
requirements.  Virgin  Islands. 

Dated:  December  10, 1996. 

Guy  Matlock. 

Acting  Assistant  Administrator  for  Fishaies, 
National  Marine  Fisheries  Service. 

For  the  reasons  set  out  in  the 
preemble,  50  CFR  part  622  is  amended 
as  follows: 

PART  622— FISHERIES  OF  THE 
CARIBBEAN.  GULF,  AND  SOUTH 
ATLANTIC 

1.  The  authority  citation  for  part  622 
continues  to  read  as  follows: 

Aulfaorily:  16  U.S.C  1801  et  seq. 

2.  hi  §622.39,  paragraph  (b)(l)(i)  is 
revised,  and  paragraph  (b)(l)(v)  is  added 
to  read  as  follows: 

{622.39    Bag  and  poeeeislon  Pmlf. 


(1)  •  .•  • 

(i)  Greater  amberjack — 1. 


(v)  Gulf  reef  fish,  combined, 
excluding  those  specified  in  paragraphs 
(b)(1)  (i)  through  (iv)  of  this  section— 20. 

[FR  Doc  96-31766  Filed  12-13-96;  8:45  ami 
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50  CFR  Part  679 

[DodntNo.  9606-80240  6388  02;  LO. 
082796A] 

ran  0646-AH28 

Fiaheriaa  of  the  Exclusive  Economic 
Zone  Off  Alaska;  Groundflsh  of  tha 
Baring  Saa  and  Aleutian  Islands  Araa; 
Trawl  Closure  to  Protect  Red  King 
Crab 

agency:  National  Marine  Fisheries 
Service  (NMFS),  Natimal  Oceenic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 
ACTION:  Final  rule. 

summary:  NMFS  implements 
Amendmmt  37  to  the  Fishery 
Management  Plan  for  the  Groundfish 
Fishery  of  the  Bering  Sea  and  Aleutian 
Islands  Area  (FMP).  The  implemoiting 
regulations  for  Amendment  37  close 
portions  of  Bristol  Bay,  make 
adjustments  to  the  prohibited  species 
catch  limit  for  red  king  crab  in  Zme  1 
of  the  Bering  Sea,  and  increase  observer 
coverage  in  specified  areas  related  to  the 
trawl  closures.  These  measures  are 
necessary  to  protect  the  red  lung  crab 
stodcs  in  Bristol  Bay,  which  have 
declined  to  a  level  that  presents  a 
serious  conservation  problem  for  this 
stock.  They  are  intended  to  accomplish 
the  objectives  of  the  FMP. 
EPlFCCnVE  date:  January  1, 1997. 
ADDRESSES:  Copies  of  the 
Environmental  Assessment/Regulatory 
Impact  Review/Final  Regulatory 
Flexibility  Analysis  (EA/RIR/FRFA) 
prepared  for  this  rule  may  be  obtained 
from  the  North  Pacific  Fishery 
Management  Council,  605  West  4th 
Ave.,  Suite  306,  Anchorage,  AK  99501- 
2252;  telephone  907-271-2809. 
FOR  FURTHER  INFORMATION  OCNTACT:  Sue 
Salveson,  907-586-7228. 

SUPPUaCMTARY  MFORMAT10N: 

Backgroand 

Fishing  for  groundfish  by  U.S.  vessels 
in  the  exclusive  economic  zone  of  the    ^ 
Bering  Sea  and  Aleutian  Islands  Area 
(BSAI)  is  managed  by  NMFS  according 
to  the  FMP.  The  FMP  was  prepared  by 
the  Council  under  the  Magnuson- 
Stevens  Fishery  Conservation  and 
Management  Act  (16  U.SXl  1601.  et 
seq.:  Magnuson-Stevens  Act),  and  is 
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implemented  by  regulations  governing 
the  U.S.  groimdfish  fisheries  at  50  CFR 
part  679. 

Bering  Sea  crab  stocks  are  currently  at 
relatively  low  abundance  levels,  based 
on  recent  NMFS  bottom  trawl  survey 
data.  In  1994  and  1995,  the  Alaska 
Department  of  Fish  and  Game  (ADF&G) 
closed  Bristol  Bay  to  red  king  crab 
fishing,  because  the  number  of  female 
red  king  crab  had  declined  below  the 
threshold  of  8.4  million  crab.  The 
ADF&G  has  authorized  a  Bristol  Bay  red 
king  crab  fishery  in  1996  but  at  a 
'  significantly  reduced  guideline  harvest 
level. 

At  its  June  1996  meeting,  the  Council 
adopted  several  management  measuies 
to  further  protect  and  conserve  red  king 
crab  in  the  Bristol  Bay  area  of  the  Bering 
Sea  in  view  of  the  declining  abundance 
of  red  Idng  crab. 

NMFS  published  a  proposed  rule  in 
the  Fedenl  Register  on  September  12, 
1996  (61  FR  48113).  Public  comment 
was  invited  through  October  28. 1996. 
Eight  comments  were  received  and  are 
summarized  and  responded  to  below  in 
the  Response  to  Ccmuneqts  section. 
After  considering  the  public  comments 
received,  NMFS  is  implementing  the 
following  management  measures,  which 
are  unchanged  from  the  proposed  rule: 

1.  Prohibit  directed  fishing  for 
groimdfish  by  vessels  using  trawl  gear, 
other  than  pelagic  trawl  gear,  in  the  Red 
King  Crab  Savings  Area  (RKCSA),  that 
portion  of  the  Bering  Sea  that  is 
bounded  by  a  straight  line  connecting 
the  following  coordinates  in  the  order 
listed: 


Latitude 

Long^de 

se-ocN.: 

162"00'W 

56*00' N.: 

164*00' W 

ST-OC  N.: 

164*00' W 

57'ay  N.: 

loa-ocw 

Se-WN.; 

162*00' W 

A  subsection  of  the  above-described 
area,  between  56*00'  N.  and  56*10'  N., 
will  remain  open  to  nonpelagic  trawling 
for  groundfish  during  the  years  in  which 
a  guideline  harvest  level  for  Bristol  Bay 
red  king  crab  is  established.  This 
subarea  has  been  productive  for  the  rock 
sole  fishery,  and  an  opening  in  this 
subarea  would  allow  some  of  the  rock 
sole  to  be  harvested.  A  separate  red  king 
crab  prohibited  species  catch  limit  is 
established  for  this  open  area  and  is 
calculated  as  no  more  than  35  percent 
of  the  red  king  crab  PSC  limit 
^portioned  to  the  rock  sole  fishery. 

2.  A  year-round  closure  to  all  trawling 
in  the  nearshore  waters  of  Bristol  Bay 
east  of  162*  W.  long.,  with  the  exception 
that  a  portion  of  this  area,  between  159° 
and  160*  W.  long,  and  between  58*  and 
58*43'  N.  lat.  will  be  left  open  to 


trawling  during  the  period  April  1  to 
June  15  each  year. 

3.  Increased  observer  coverage  on  all 
vessels,  including  vessels  using  pot  and 
longline  gear,  fishing  for  groundfish  in 
the  RKCSA  and  on  trawl  vessels  fishing 
in  the  seasonal  open  area  of  the  Bristol 
Bay  nearshore  waters  closure. 

4.  Adjustments  to  the  Zone  1  PSC 
limit  for  red  king  crab  taken  in  trawl 
fisheries.  The  PSC  limits  will  vary  based 
on  the  abundance  and  biomass  of  Bristol 
Bay  red  Idng  crab  as  follows: 

a.  When  the  number  of  mature  fiamale 
red  king  crabs  is  at  or  below  the 
threshold  number  of  8.4  million  mature 
crabs  or  the  eSactive  spawning  biomass 
(ESB)  is  less  than  or  equal  to  14.5 
million  lb  (6,577  metric  ttms  (mt)),  the 
Zone  1  PSC  limit  will  be  35,000  red  king 
crabs; 

b.  When  the  number  of  mature  female 
red  king  crabs  is  above  the  threshold  of 
8.4  million  mature  crab  and  the  ESB  is 
greater  than  14.5  million  lb  (6,577  mt) 
but  less  than  55  million  lb  (24,948  mt), 
the  Zone  1  PSC  limit  will  be  100,000  red 
king  crabs;  and 

c.  When  the  number  of  mature  female 
red  king  crabs  is  above  the  threshold  of 
8.4  million  mature  crabs  and  the  ESB  is 
equal  to  or  greater  than  55  million  lb 
(24,948  mt),  the  Zone  1  PSC  limit  will 
be  200,000  red  king  crabs. 

NMFS  also  rescinds  regulations  that 
provide  the  authority  to  open  the  Port 
Moller  area  of  Bering  Sea  reporting  areas 
512  and  516  to  fishing  for  Pacific  cod 
with  trawl  gear. . 

Details  of  and  justification  for  these 
measures  can  be  found  in  the  preamble 
to  the  proposed  rule. 

Response  to  Comments 

Comment  1 :  The  measures 
implemented  by  Amendment  37  are 
supported,  because  they  will  reduce 
disturbance  of  invertebrates  and  reduce 
catch  of  forage  species.  Impacts  of 
trawling  in  these  proposed  closure  areas 
likely  would  affect  future  crab  harvests 
through  reductions  in  stock.  The 
propt^ed  management  measures  will 
provide  increased  protection  of  crab 
habitat. 

Response:  NMFS  agrees. 

Comment  2:  Closure  of  the  RKCSA  is 
supported,  except  that  the  Council 
failed  to  justify  the  need  to  close  the 
northwest  comer  of  the  RKCSA  and 
failed  to  consider  the  implications  of  a 
shift  in  fishing  effort  out  of  the 
northwest  comer.  Ohseimt  data  support 
allowing  trawling  for  yellowfin  sole  in 
the  northwest  comer  of  the  RKCSA. 

Response:  The  northwest  comer  of  the 
RKCSA  was  not  analyzed  as  a  separate 
alternative  in  the  EA/RIR/KFA  for 
Amendment  37.  However,  data  from  the 


analysis  show  that,  in  1992  and  1993, 
essentially  all  of  the  red  king  crab  taken 
by  the  yeUowfin  sole  fishery  in  the 
BXCSA  were  takmi  in  the  northwestern 
comer  of  the  RKCSA  and  virtually  no 
red  king  crab  were  taken  in  the  rest  of 
the  RKCSA.  These  data  indicate  that 
yeUowfin  sole  vessels,  if  allowed  to 
operate  in  the  northwestem  comer  of 
the  RKCSA,  could  take  a  significant 
amount  of  red  king  crab.  Potential  shifts 
in  the  take  of  prohibited  species,  other 
than  those  that  the  closiue  is  designed 
to  protect,  are  considered  when 
deciding  to  close  a  sensitive  area. 

Comment  3:  The  requirement  for 
increased  observer  coverage  is 
supported,  but  the  Council  and  NMFS 
should  consider  increased  observer 
coverage  on  the  Pacific  cod  pot  fleet 
operating  in  portions  of  the  RKCSA. 

Response:  The  proposed  mle  already. 
would  require  all  vessels,  including 
vessels  using  pot,  jig,  and  longline  gear, 
that  fish  for  groundfish  in  the  RKCSA. 
to  carry  an  observer  during  100  percent 
of  their  fishing  days. 

Conmient  4:  Nosological  basis  exists 
for  setting  the  red  king  crab  bycatch 
limits  as  proposed  imder  Amendment 
37.  The  limit  of  100,000  animals  as  the 
intermediate  in  the  "stair^ep"  is  not 
enough  to  be  practical  or  to  achieve 
optimum  yield  from  groundfish  when 
red  king  crab  rebuilding  occura.  The 
proposed  red  king  crab  oycatch  limit 
should  not  be  approved.  Instead,  either 
a  floating  limit,  a  limit  indexed  to 
adults,  or  more  levels  in  the  "stair-step" 
approach  should  be  implemented. 

Response:  The  Crab  Plan  Team 
recommended  a  bycatch  limit  based  on 
an  abundance  index  of  female  red  king 
crab.  However,  difficulties  exist  in 
establishing  a  proper  index  for  setting 
the  bycatch  limits.  A  constant  limit  does 
not  take  into  aocoimt  the  size 
diffiarenoes  that  occur  in  the  crab 
bycatch.  However,  a  bycatch  limit  based 
on  adult  equivalents  is  not  possible  at 
this  time,  given  the  current  methods  for  . 
inseason  data  collection  on  crab 
bycatch.  Neither  procedures  nor  systems 
currently  exist  to  estimate  the  number  of 
crabs  of  a  given  length  on  a  real-time 
basis.  Observers  collect  red  king  crab 
length  information,  but  this  information 
is  not  available  until  the  observere  are 
debriefed,  some  time  after  the  fishery 
has  already  occurred.  This  information 
may  become  available  in  a  more  timely 
«vay  as  real-time  electronic  reporting  of  ~ 
inseason  data  is  implemented.  The 
Council's  Scientific  and  Statistical 
Committee  commented  that  continuous 
and  stepwise  approaches  to  bycatch 
limits  both  present  implementation 
difficulties.  If  bycatch  limits  are  indexed 
to  estimated  crab  population  abundance 
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they  would  be  subject  to  substantial 
annual  variation.  Smoothing  algorithms, 
such  as  moving  aver^es,  may  stabilize 
the  index  and,  consequently,  the  limit 
Step-wise  limits  can  result  in  large 
changes  at  the  boimdaries  between 
steps.  Continuously  adjustable  limits 
avoid  this  problem  but  may  result  in 
excessively  low  or  high  limits  at  the 
extremes  of  crab  population  abundance. 
The  addition  of  floor  and  ceiling  rates 
to  the  floating  limits  could  help  resolve 
this  deficiency.  After  consideration  of 
these  comments  the  Council 
recommended  a  "stair-step"  approach  to 
setting  the  bycatch  limit. 

Otrmnent  5:  Support  exists  for  the 
measiue  to  close  the  area  of  Northern 
Bristol  Bay  east  of  162'  W.  long,  to 
trawling,  leaving  open  the  subaraa 
between  56°  and  58°43'  N.  lat,  which  is 
a  productive  yellowfin  sole  fishing 
ground. 

Response:  NMFS  apees  that  this 
section  of  Bristol  Bay  can  be  left  open 
to  allow  trawlers  access  to  productive 
fishing  grounds  without  risking  harm  to 
red  king  crab  stocks. 

Comment  6:  No  clear  evidmce  exists 
that  trawling  is  creating  or  substantially 
contributing  to  the  "depressed"  state  of 
crab  stocks  or  that  trawling  causes 
mortality  of  seabirds  and  marine 
mammals.  No  conclusive  evidence 
exists  that  crab,  seabirds,  or  marine 
mammals  will  benefit  fix>m  these 
closures. 

Response:  The  direct  effects  of 
trawling  on  crab  or  other  marine  species 
are  difficult  to  quantify.  However,  the 
closure  areas  contain  concentrations  of 
reproductive  animals  and  are  sgnificant 
juvenile  crab  habitat,  hi  light  of  the 
decline  in  the  crab  stocks  and  the  high 
bycatch  in  these  areas,  the  Council  and 
NMFS  are  acting  conservatively  to  limit 
the  potential  for  impact  on  crab  or  other 
marine  resources  by  trawling.  The 
bycatch  of  crab  during  trawling  in 
sensitive  areas  likely  negatively  afiiscts 
the  crab  stocks.  To  the  extent  that 
seabirds  and  marine  mammals  occur  in 
the  proposed  closed  areas,  potential 
negative  interactions  with  trawl 
operations  would  be  avoided  by 
restricting  trawling  activities. 

Comment  7:  The  EA/RIR/IRFA 
estimates  a  net  loss  to  the  Nation  and 
indicates  that  the  management  measures 
may  have  a  negative  impact  on  small 
entities. 

Response:  As  stated  in  the  EA/RIR/ 
IRFA  and  in  the  preamble  to  the 
proposed  rule,  estimates  of  the  impact 
of  these  measures,  based  on  the  Bering 
Sea  simulation  model,  indicate  that 
these  management  measures  would  lead 
to  a  decrease  in  net  benefits  of  0.4  and 
0.5  percent  from  1993  and  1994  data. 


respectively.  Given  a  certain  level  of 
uncertainty  inherent  in  the  data  and  in 
the  model  procedures,  these  predicted 
changes  in  net  benefits  are  probably  not 
great  enou^  to  indicate  an  actual 
change  from  the  status  quo. 

The  analysis  indicates  that  a 
significant  effect  on  a  substantial 
number  of  small  entities  could  occur 
through  displacement  horn  the  closed 
areas.  However,  under  the  measures 
implemented  by  Amendment  37,  the 
portion  of  the  RKCSA  between  56°  and 
56°10'  N.  lat.  would  be  open  when  a 
guideline  harvest  level  of  red  king  crab 
is  estabUshed.  The  Council  also  retained 
an  open  area  in  northern  Bristol  Bay. 
The  open  areas  allow  the  trawl  fleet 
continued  access  to  some  productive 
fishing  groiuids  while  protecting  the 
vulnerable  red  king  crab  resource. 

Comment  8:  The  U.S.  Coast  Guard 
coidd  support  and  enforce  these 
management  measures;  however,  a 
closure  to  all  trawling  instead  of  just 
nonpelagic  trawling  is  easier  to  enforce 
and  divhig  enforcement  is  less 
burdensome  to  the  industry. 

Response:  A  closure  to  all  trawUng 
could  be  easier  to  enforce.  However,  by 
limiting  the  closure  to  nonpelagic  gear, 
which  is  most  likely  to  impact  the  crab 
resource,  some  relief  to  the  trawl  fleet 
could  be  provided  for  those  vessels  that 
use  pelagic  gear. 

Classification 

The  Administrator,  Alaska  Region, 
NMFS,  determined  that  Amendment  37 
is  necessary  for  the  conservation  and 
management  of  the  BSAI  fisheries  and 
that  it  is  amsistent  Mrith  the  Magnuson- 
Stevens  Act  and  other  applicable  laws. 

The  Council  prepared  an  FRFA  as 
part  of  the  RIR,  which  describes  the 
impact  this  rule  would  have  on  small 
entities.  There  were  132  trawl  catcher 
vessels  that  landed  groimdfish  from  the 
BSAI  in  1993,  which  would  be 
considered  small  entities.  Many  of  these 
vessels  would  be  effected  by  the  time/ 
area  closures  and  PSC  limits 
implemented  under  this  amendment. 
The  economic  impact  of  these  measiues 
could  result  in  a  reduction  in  annual 
gross  revenues  by  more  than  5  percent. 
The  analysis  indicates  that  a  significant 
effect  could  occur  through  displacement 
of  fishing  effort  from  the  closed  areas  to 
other  areas,  which  could  increase  the 
incidental  catch  of  Pacific  halibut,  a 
prohibited  species.  The  no  action 
alternative  for  BSAI  red  king  crab  was 
rejected  because  of  the  need  to  protect 
the  stock  due  to  low  abundance  of  adult 
crabs  and  low  recruitment.  The 
alternative  of  red  king  crab  PSC  limits 
based  on  abundance  of  red  king  crab  at 
three  levels  was  preferred  because  it 


accommodated  a  wide  range  of  possible 
numbers  of  crabs  while  avoiding 
excessively  high  or  low  PSC  limits  at 
extremes  of  crab  population  abundance. 
The  amendment  would  allow  a  portion 
of  the  RKCSA  to  be  opwned  to  trawl 
fishing  when  increased  abundance  of 
red  king  crabs  allows  a  red  king  crab 
directed  fishery.  Also  the  measures 
retain  an  open  area  for  trawl  fishing  in 
northern  Bristol  Bay.  These  open  anas 
will  minimize  the  impact  of  crab 
protection  measures  on  small  entities. 
No  action  was  taken  on  Taimer  crab  and 
snow  crab  in  this  rule  as  the  Council  is 
addressing  protection  of  these  crab 
stocks  as  future  actions. 

This  rule  has  been  determined  to  be 
not  significant  for  purposes  of  E.Q. 
12866. 

List  of  SubjecU  in  50  CFR  Part  679 

Fisheries,  Reporting  and 
recordkeeping  requirements. 

Dated:  Deoamber  10, 1996. 
GwyMadack. 

Acting  Assistant  A  dministiatwfor  Fisheries, 
National  Marine  Fisheries  Service. 
For  the  reasons  set  out  in  the 
preamble,  50  CFR  part  679  is  amended 
as  follows: 

PART  679— FISHERIES  OF  THE 
EXCLUSIVE  ECONOMIC  ZONE  OFF 
ALASKA 

1.  The  authority  citation  for  part  679 
continues  to  read  as  follows: 

Antbority:  16  U.S.C  773etseq..  1801  et 
seq. 

2.  In  §  679.2,  definitions  of 
"Nearshore  Bristol  Bay  Trawl  Closiue 
Area",  "Red  King  Crab  Savings  Area", 
the  "Red  King  Crab  Savings  Subarea" 
are  added  in  alphabetical  order  to  read 
as  follows: 

§679.2    Deflnitlona. 

•  •        •        •        • 

Nearshore  Bristol  Bay  Trawl  Closure 
Area  of  the  BSAI  (see  §  679.22(a)(9)) 

*  «        *        •        * 

fled  King  Crab  Savings  Area  (RKCSA) 
of  the  BSAI  (see  §  67g.22(a)(3)) 

Red  King  Crab  Savings  Subarea 
(RKCSS)  of  the  BSAI  (see 
§679.21(e)(3XiiHB)) 


S«79.7    [Al 

3.  In  §679.7,  paragraph  (c)(1)  is 
removed  and  paragraphs  (c)(2],  (cK3)> 
and  (c)(4)  are  redesignated  as 
paragraphs  (c)(1),  (cT(2).  and  (c)(3), 
respectively. 

4.  hi  §679.21.  paragraph  (e)(7)(vi)(A) 
heading,  and  pwragraph  (e)(7)(vi)(A)(l) 
are  removed,  paragraph  (e)(7)(vi)(A)(2) 
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is  redesignated  as  paragraph 
(e)(7)(vi)(A).  paragraph  (e)(3)(ii)(B)  is 
redesignated  as  paragraph  (e)(3)(ii)(C), 
paragraphs  (e)(l)(i).  (e)(6).  {e)(7)(ii),  and 
(e)(7)(iii)  are  revised,  and  a  new 
paragraph  (e)(3)(ii)(B)  is  added  to  read 
as  follows: 

}  S79i21    PraMWted  apedes  t>ycelcli 


(e)«  '  • 

(i)  Red  kingCTab  in  Zone  1.  The  PSC 
limit  of  red  Idng  crab  caught  by  trawl 
vessels  while  engaged  in  directed 
fishing  for  groundfish  in  Zone  1  diiring 
any  fishing  year  will  be  ^[i^fied 
annually  by  NMFS,  afW consultation 
with  the  Coimdl.  basM<on  abundance 
and  spawning  biomass  of  red  king  crab 
using  the  criteria  set  out  under 
paragraphs  (e)(l)(i)(A)  through  (C)  of 
thii  section. 

(A)  When  the  number  of  mature 
female  red  king  crab  is  at  or  below  the 
threshold  of  8.4  million  matxue  crab  or 
the  effective  spawning  biomass  is  less 
than  or  equal  to  14.5  million  lb  (6,577 
mt),  the  Zone  1  PSC  limit  will  be  35,000 
red  kins  crab. 

(B)  wnen  the  niunber  of  mature 
female  red  king  crab  is  above  the 
threshold  of  8.4  million  matiue  crab  and 
the  effective  spawning  biomass  is 
greater  than  14.5  but  less  than  55 
million  lb  (24,948  mt),  the  Zone  1  PSC 
limit  will  be  100,000  red  king  crab. 

(C)  When  the  number  of  mature 
female  red  king  crab  is  above  the 
threshold  of  8.4  million  mature  crab  and 
the  effective  spawning  biomass  is  equal 
to  or  greater  than  55  million  lb,  the  Zone 
1  PSC  limit  will  be  200,000  red  king 
crab. 

•        •        •        •        • 

(3)  •  •  * 

(ii)  •  *  * 

(B)  Red  King  Crab  Savings  Subarea 
(RKCSS).  (I)  The  RKCSS  is  the  portion 
of  the  RKCSA  between  se'DC  and 
56'*10'  N.  lat.  Notwithstanding  other 
provisions  of  this  part,  vessels  using 
non-pelagic  trawl  gear  in  the  RKCSS 
may  engage  in  dir^irted  fishing  for 
groimdfish  in  a  given  year,  if  the 
AOF&G  had  established  a  guideline 
harvest  level  the  previous  year  for  the 
red  long  crab  fishery  in  the  Bristol  Bay 
area. 

[H  When  the  RKCSS  is  open  to 
vessels  fishing  for  groimdfish  with 
nonpelagic  trawl  gear  under 
(e)(3)(ii)(B)(l)  of  this  section,  NMFS, 
after  consultation  with  the  Council,  will 
specify  an  amoimt  of  the  red  king  crab 
bycatch  limit  annually  established 
under  paragraph(e)(l)(i)  of  this  section 
for  the  RKCSS.  The  amount  of  the  red 


king  crab  bycatch  limit  specified  for  the 
RKCSS  will  not  exceed  an  amount 
equivalent  to  35  percent  of  the  trawl 
bycatch  allowance  specified  for  the  rock 
sole/flathead  sole/"other  flatfish" 
fishery  category  under  this  paragraph 
(e)(3)  and  will  be  based  on  the  need  to 
optimize  the  groundfish  hardest  relative 
to  red  king  crab  bycatch.  -  ■, .  , . 

•        •        •        •        •     ^ 

(6)  Notification— {i)  Geiieral.  NMFS 
will  publish  annually  in  the  Federal 
Register  the  annual  red  king  crab  PSC 
limit  and,  if  applicable,  the  amount  of 
this  PSC  limit  specified  for  the  RKCSS, 
the  proposed  and  final  bycatch 
allowances,  seasonal  apportioiunents 
thereof,  and  the  manner  in  which 
seasonal  apportionments  of  nontrawl 
fishery  bycatch  allowances  will  be 
managed,  as  required  vmder  this 
paragraph  (e). 

(ii)  Public  comment.  Public  comment 
will  be  acceptedl^by  NMFS  <m  the 
proposed  aimual  red  king  crab  PSC  limit 
and,  if  applicable,  the  amoimt  of  this 
PSC  limit  specified  for  the  RKCSS,  the 
proposed  and  final  bycatch  allowances, 
seasonal  apportionments  thereof,  and 
the  manner  in  which  seasonal 
apportionments  of  nontrawl  fishery 
bycatch  allowances  will  be  managed,  for 
a  period  of  30  days  from  the  date  of 
publication  in  the  Federal  Register. 

(7)  *  •  * 

(ii)  Red  king  crab  or  C.  bairdi  Tanner 
crtib.  Zone  1,  closure — (A)  General. 
Except  as  provided  in  paragraph  (e)(7)(i) 
of  this  section,  if,  during  the  fishing 
year,  the  Regional  Director  determines 
that  U.S.  fishing  vessels  participating  in 
any  of  the  fishery  categories  listed  in 
paragraphs  (e)(3)(iv)  (B)  throv^  (F)  of 
this  section  will  catch  the  Zone  1 
bycatch  allowance,  or  seasonal 
apportionment  thereof,  of  red  king  crab 
or  C.  bairdi  Tanner  crab  specified  for 
that  fishery  category  under  paragraph 
(e)(3)  of  this  section,  NMFS  will  publish 
in  the  Federal  Register  the  closure  of 
Zone  1,  including  the  RKCSS,  to 
directed  fishing  fat  each  species  and/or 
species  group  in  that  fishery  category  for 
the  remainder  of  the  year  or  for  the 
remainder  of  the  season. 

(B)  RKCSS.  If,  during  the  fishing  year 
the  Regional  Director  determines  that 
the  amoimt  of  the  red  king  crab  PSC 
limit  that  is  specified  for  the  RKCSS 
under  $679.21(e)(3)(ii)(B)  of  this  section 
will  be  caught,  NMFS  will  publish  in 
the  Federal  Register  the  closure  of  the 
RKCSS  to  directed  fishing  for 
groundfish  with  nonpelagic  trawl  gear 
for  the  remainder  of  the  year. 

(iii)  C.  bairdi  Tanner  crab.  Zone  2. 
closure.  Except  as  provided  in 
paragraph  (9)(7)(i)  of  this  section,  it 


during  the  fishing  year,  the  Regional 
Administrator  determines  that  U.S. 
fishing  vessels  participating  in  any  of 
the  fishery  categories  listed  in 
paragraphs  (e)(3)(iv)(B)  through  (F)  of 
this  section  will  catch  the  Zone  2 
bycatch  allowance,  or  seasonal 
apportioiunent  thereof,  of  C.  bairdi 
Tanner  crab  specified  for  that  fishery 
category  under  paragraph  (e)(3)  of  this 
section,  NMFS  will  publish  in  the 
Federal  Register  the  closure  of  Zone  2 
to  directed  fishing  for  each  species  and/ 
or  species  group  in  that  fishery  category 
for  the  remainder  of  the  year  or  for  the 
remainder  of  the  season. 


5.  In  §  679.22,  paragraphs  (a)(1) 
through  (a)(3)  are  revised  and 
paragraphs  (a)(9)  and  (a)(10)  are  added 
to  read  as  follows: 

1679.22    Ckwuree. 

(a)  fiSAMD  Zone  1  (512)  closure  to 
trawl  gear.  No  fishing  with  trawl  gear  is 
allowed  at  any  time  in  reporting  Area 
512  of  Zone  1  in  the  Bering  Sea  subarea. 

(2)  Zone  1  (516)  closure  to  trawl  gear. 
No  fishing  with  trawl  gear  is  allowed  at 
any  time  in  reporting  Area  516  of  Zone 
1  in  the  Bering  Sea  Subarea  during  the 
period  March  15  through  June  15. 

(3)  fled  King  Crab  Savings  Area. 
Directed  fishing  for  groundfish  by 
vessels  using  trawl  gear  other  than 
pelagic  trawl  gear  is  prohibited  at  all 
times,  except  as  provided  at 
§679.21(e)(3)(U)(B),  in  that  part  of  the 
Bering  Sea  subarea  defined  by  straight 
lines  connecting  the  following 
coordinates,  in  the  order  listed: 


Latitude 

Longitude 

se-oc  N.; 

162'WW 

56'W  N.; 

IM'OOrYl 

ST-OC  N.; 

164'00'W 

srtxy  N.; 

162'00'  W 

56*00'  N.; 

•         •         * 

162'OO'W 

*         * 

(9)  Nearshore  Bristol  Bay  Trawl 
Closure.  Directed  fishing  for  groundfish 
by  vessels  using  trawl  gear  in  Bristol 
Biay,  as  described  in  the  current  edition ' 
of  NOAA  chart  16006,  is  closed  at  all 
times  in  the  area  east  of  162°00'  W. 
long.,  except  that  the  area  bounded  by 
a  straight  line  connecting  the  following 
coordinates  in  the  order  listed  below  is 
open  to  trawling  from  1200  hours  (A.l.t.) 
April  1  to  1200  houra  (A.Lt)  June  15  of 
each  year: 

Latitude  Longitude 

SStW  N.,  leO'OO'  W.; 

58'43'  N.,  iWW  W.; 

58«43'  N.,  159"00'  W.; 

SBnwN.,  isa^xyw.; 

sstxr  N..  leonw  w. 


/«>-< 
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(10)  Trawling  is  prohibited  frtnn 
August  1  throi^  August  31  in  the 
Qium  Salmon  Savings  area  defined  at 
§679.21(e)(7)(vi){B). 

6.  In  §679.50;  paragraphs  (c)(lKviii) 
and  (c)(l)(ix)  are  added  to  read  as 
follows:  '■ ,  • 


1679^    Groundtlah 
appHeaMt  through 


31. 1997. 


(1).  .  • 

(viii)  Red  King  Crd>  Savings  Area.  (A) 
Any  catcher/processor  or  catcher  vessel 
used  to  fish  for  groundfish  in  the  Red 
King  Crab  Savings  area  must  carry  an 
observer  during  100  percent  of  its 
fishing  days  in  which  the  vessel  uses 
pelagic  trawl  gear,  pot,  )ig,  or  longline 
gear. 

(B)  Any  catcher/processor  or  catcher 
vessel  used  to  fish  for  groundfish  in  the 
Red  King  Crab  Savings  Subarea  and 
subject  to  this  subarea  being  open  to 
vessels  fishing  for  groundfish  with  non- 
pelagic  trawl  gear  under 
§  679.21(e)(3)(ii)(B),  must  carry  an         : 
observer  dxuing  100  percent  of  its         ' 
fishing  days  in  which  the  vessel  uses 
non-pelagic  trawl  gear. 

(ix)  Nearshore  Bristol  Bay  Trawl 
ClMure.  Any  catcher/processor  or 
catcher  vessel  used  to  fish  for 
groundfish  in  the  Nearshore  Bristol  Bay 
Trawl  Closure  area  must  carry  an 
observer  during  100  percent  of  its 
fishing  days  in  which  the  vessel  uses 
trawl  gear. 

7.  In  §  679.62.  paragraph  (d)  is  revised 
to  read  as  follows: 


1679.62 


4 


(d)  Closed  areas.  It  is  unlawful  for  any 
person  to  dredge  for  scallops  in  any 
Federal  waters  off  Alaska  that  are  closed 
to  fishing  with  trawl  gear  or  non-pelagic 
trawl  gear  under  §  679.22(a)(l)(i), 
(aM2)(i).  (a)(3),  (a)(4),  (a)(6),  (a)(7),  (a)(9). 
and(b). 

IFR  Doc  96-31850  Filed  12-13-96;  8:45  am] 
MUMQ  OOOa  1S1C-B-W 


so  CFR  Part  679 

CDoetot  No.  900633-1096;  LO.  1 12S96D] 

FMMries  Of  the  ExdushM  Economic 
Zone  Off  Alaska;  Bycatch  Rata 
Standards  for  the  First^HaH  of  1997 

AQBICY:  National  N4arine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 


action:  Pacific  halibut  and  red  king  crab 
bycatch  rate  standards;  request  for 
comments. 

summary:  NMFS  announces  Pacific 
halibut  and  red  king  crab  bycatch  rate 
standards  for  the  first  half  of  1997. 
Publication  of  these  bycatch  rate 
standards  is  necessary  imder  regulations 
implementing  the  vessel  incentive 
program.  This  action  is  necessary  to 
implement  the  bycatch  rate  standards 
for  trawl  vessel  operators  who 
participate  in  the  Alaska  groundfish 
trawl  fisheries.  The  intent  of  this  action 
is  to  reduce  prohibited  species  bycatch 
rates  and  promote  conservatfbn  of 
groundfish  and  other  fishery  resoinces. 
DATES:  Effective  1201  hours,  Alaska 
local  time  (A.U.),  January  20, 1997, 
through  2400  hours,  A.l.t.,  June  30, 
1997.  Comments  on  this  action  must  be 
received  at  the  following  address  no 
later  than  4:30  pan.,  A.l.t.,  January  15, 
1997. 

ADDRESSES:  Comments  should  be 
mailed  to  Ronald  J.  Berg.  Chief, 
Fisheries  Management  Division,  NMFS, 
P.O.  Box  21668,  Juneau,  AK  99802- 
1668,  Attn:  Lori  Gravel;  or  be  delivered 
to  709  West  9th  Street,  Federal  Building, 
Room  401,  Juneau,  AK. 
FOR  FURTHER  INFORMATION  CONTACT: 
Susan  J.  Salveson,  907-586-7228. 
SUPPLEMBITARY  INFORMATION:  The 
domestic  groundfish  fisheries  in  the 
exclusive  economic  zone  of  the  Bering 
Sea  and  Aleutian  Islands  management 
area  (BSAI)  and  Gulf  of  Alaska  (GOA) 
are  managed  by  NMFS  according  to  the 
Fishery  Management  Plan  for  the 
Groundfish  F^ery  of  the  Bering  Sea 
and  Aleutian  Islands  Area  and  the 
Fishery  Management  Plan  fw 
Groundfish  of  the  Gulf  of  Alaska 
(FMPs).  The  FMPs  were  prepared  by  the 
North  Pacific  Fishery  Management 
Council  (Council)  under  the  authority  of 
the  Magnuson-Stevens  Fishery 
Conservation  and  Management  Act 
(Magnuson-Stevens  Act)  and  are 
implemented  by  regulations  governing 
the  U.S.  groundfish  fisheries  at  50  CFR 
part  679. 

Regulations  at  §  679.21(f)  implement  a 
vessel  incentive  program  to  reduce 
halibut  and  red  king  crab  bycatch  rates 
in  the  groundfish  trawl  fisheries.  Under 
the  incentive  program,  operators  of 
trawl  vessels  may  not  exceed  Pacific 
halibut  bycatch  rate  standards  specified 
for  the  BSAI  and  GOA  midwater  pollodc 
and  "other  trawl"  fisheries,  and  the 
BSAI  yellowfin  sole  and  "bottom 
pollock"  fisheries.  Vessel  operators  also 
may  not  exceed  red  king  crab  bycatch 
standards  specified  for  the  BS^ 
yellowfin  sole  and  "other  trawl" 


fidieries  in  Bycatch  Limitation  Zone  1 
(d^ned  in  S  679.2).  The  fisheries 
included  under  the  incentive  program 
are  defined  in  regulaticms  at 
S  679.21(f)(2). 

Regulaticms  at  §  679.21(f)(3)  require 
that  halibut  and  red  king  crab  bycatch 
rate  standards  for  each  fishery  included 
under  the  incentive  program  be 
published  in  the  Federal  Roister.  The 
standards  are  in  effect  for  specified 
seasons  within  the  6-month  periods  of 
January  1  through  June  30,  and  July  1 
throu^  December  31.  Given  that  the 
GOA  and  BSAI  groundfish  fisheries  are 
closed  to  brawling  from  January  1  to 
January  20  of  each  year  (§  679.23(c)),  the 
Administrator,  Alaska  Region,  NMFS 
(Regional  Administrator)  is 
promulgating  bycatch  rate  standards  for 
the  first  half  of  1997  effective  from 
January  20, 1997,  through  June  30, 1997. 

At  its  September  1996  meeting,  the 
Council  reviewed  halibut  and  red  king 
crab  bycatch  rates  experienced  by 
vessels  participating  in  the  fisheries 
under  the  incentive  program  during    . 
1993-1996.  Based  on  this  and  other 
information  presented  below,  the 
Council  recommended  halibut  and  red 
king  crab  bycatch  rate  standards  for  the 
first  half  of  1997.  These  standards  are 
unchanged  from  those  specified  for  the 
first  half  of  1994, 1995,  and  1996.  The 
CouncH's  recommended  bycatch  rate 
standards  are  listed  in  Table  1. 

Table  1.— Bycatch  Rate  Stand- 
ards, BY  Fishery  and  Quarter, 
FOR  the  First  Half  of  1997  for 
Purposes  of  the  Vessel  Incen- 
tive Program  in  the  BSAI  and 
GOA 


Fishery  and  quarter 


1997  bycatch 
rate  standard 


HaRxjt  bycatch  rate  standards  (kilogram  (kg) 
of  haNbut/metric  ton  (mt)  o(  groundfish  catch 


BSAI  Midwater  pdodc 

01 1 

Qt2 

BSAI  Bottom  poloclc 
Qt  1  

BSAI  Yelowin  sole: 

Qt  1  - 

Qt  2 

BSAI  Ottier  trawl: 

Qt  1       ,.     , 

Qt  2 :... 

GOA  Midwater  polodc 

Qt2 .— . 

GOA  Other  tramt: 

Qt  1  

QI2 


1.0 
1.0 

7JS 
5.0 

S.0 
5j0 

30.0 
30X) 

1.0 
1.0 

4ao 

40.0 
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Table  1.— Bycatch  Rate  Stand- 
ards, BY  Fishery  and  Quarter, 
FOR  the  First  Half  of  1997  for 
Purposes  of  the  Vessel  Incen- 
tive Program  in  the  BSAI  and 
GOA— Continued 


Rstiefy  and  quarter 


1997  bycatch 
rate  standard 


Zone  1  red  king  crab  bycatch  rate  standards 

(number  of  crab/mt  of  groundfisti  catch) 

BSAI  y«lowlin  sole: 

Qt  1 

24 

a  2 .... 

2.5 

BSAi  Other  trawl: 

a  1  .„ _ 

2.5 

012  .„ 

2.5 

As  required  by  §  679.21(f)(4).  the 
Council's  recommended  bycatch  rate 
standards  for  January  through  June  are 
based  on  the  following  information: 

(A)  Previous  years'  average  observed 
bycatch  rates; 

(B)  Immediately  preceding  season's 
average  observed  bycatch  rates; 

(C)  The  bycatch  allowances  and 
associated  Hshery  closiues  specified 
under  §S  679.21  (d)  and  (e); 

(D)  Anticipated  groundfish  harvests; 

(E)  Anticipated  seasonal  distribution 
of  fishing  effort  for  groundfish;  and 

(F)  Other  information  and  criteria 
deemed  relevant  by  the  Regional 
Administrator. 

The  recommended  1997  standards  are 
based  largely  on  anticipated  seasonal 
fishing  effort  for  groundfish  species  and 
1993-96  halibut  and  red  king  crab 
bycatch  rates  observed  in  the  trawl 
fisheries  included  under  the  incentive 
program.  The  Council  anticipates  that 
the  1997  prohibited  species  bycatch 
allowances,  groundfish  harvests,  and 
seasonal  distribution  of  fishing  effort 
will  be  similar  to  1996. 

Bycatch  Rate  Standards  for  Pacific 
Halibut 

As  in  past  years,  the  halibut  bycatch 
rate  standard  recommended  for  the 
BSAl^and  GOA  midwater  pollock 
fisheries  (1  kg  hatibut/mt  of  groundfish) 
is  higher  than  the  bycatch  rates 
normally  experient^  by  vessels 
participating  in  these  fisheries.  The 
recommended  standard  is  intended  to 
iencourage  vessel  operators  to  maintain 
off-bottom  traMl  operations  and  limit 
further  bycatch  of  halibut  in  the  pollock 
fishery  when  halibut  bycatch 
restrictions  at  §  679.21  prohibit  directed 
fishing  for  pollock  by  vessels  using 
nonpelagic  trawl  gear. 

The  recommended  halibut  bycatch 
rate  standards  for  the  BSAI  "bottom 
pollock"  fishery  continue  to 
approximate  the  average  annual  rates 


observed  on  trawl  vessels  participating 
in  this  fishery  during  the  past  5  years. 
During  the  first  quarter  of  1996,  the 
average  halibut  bycatch  rate  in  this 
fishery  was  2.18  kg  halibut/rat 
groundfish.  Directed  fishing  for  pollock 
by  the  offshore  and  inshore  component 
pollock  fisheries  in  the  Bering  Sea 
subarea  during  the  1996  pollock  roe 
season  closed  February  26  and  March  2, 
respectively,  .and  in  the  Aleutian  Islands 
subarea  for  the  offshore  component  on 
March  2.  Directed  fishing  for  pollock  by 
these  components  did  not  reopen  until 
September  1,  the  start  of  the  pollock 
nonroe  season.  Directed  fishing  for 
pollock  in  the  Aleutian  Islands  subarea 
by  the  inshore  component  closed  March 
10,  reopened  for  a  24-hour  period  firom 
March  15  until  March  16, 1996,  and  did 
not  reopep  imtil  September  1.  As  in  past 
years,  the  directed  fishing  allowances 
specified  for  the  1997  pollock  roe 
season  likely  will  be  reached  before  the 
end  of  the  roe  season  on  April  15. 
Directed  fishing  for  pollock  is 
prohibited  from  the  end  of  the  pollock 
roe  season  (April  15)  until  the  begiiming 
of  the  pollock  nonroe  season  (September 
1),  except  by  vessels  fishing  under  the 
Community  Development  Quota 
program  (50  CFR  part  679,  subpart  C). 

Data  available  on  halibut  bycatch 
rates  in  the  yellowfin  sole  fishery  duiring 
the  first  and  second  quarters  of  1996 
showed  an  average  bycatch  rate  of  about 
2.89  and  4.19  kg  halibut/mt  of 
groundfish,  respectively.  As  in  past 
yeare,  the  Council  has  prestuned  that  a 
bycatch  rate  standard  of  5.0  kg  halibut/ 
mt  of  groundfish  for  the  yello%vfin  sole 
fishery  will  continue  to  encourage 
vessel  operators  to  take  action  to  avoid 
excessively  high  bycatch  rates  of 
halibut. 

A  30  kg  halibut/mt  of  groundfish 
bycatch  rate  standard  was 
recommended  for  the  BSAI  "other 
trawl"  fishery.  This  standard  is 
unchanged  since  1992.  The  Council 
recommended  a  40  kg  halibut/mt  of 
groundfish  bycatch  rate  standard  for  the 
GOA  "other  trawl"  fishery,  which  is 
unchanged  from  1994.  Observer  data 
collected  from  the  1996  BSAI  "other 
trawl"  fishery  show  first  and  second 
quarter  halibut  bycatch  rates  of  11  and 
13  kg  halibut/mt  of  groundfish, 
respectively.  Observer  data  collected 
from  the  1996  GOA  "other  trawl" 
fishery  show  first  and  second  quarter 
halibut  bycatch  rates  of  15  and  49  kg 
halibut/mt  of  groundfish,  respectively. 

With  the  exception  of  the  GOA 
second  quarter  "other  trawl"  fishery,  the 
average  bycatch  rates  experienced  by 
vessejis  participating  in  the  GOA  and 
BSAI  "other  trawl"  fisheries  generally 
have  been  lower  than  the  Council's 


recommended  bycatch  rate  standards  for 
these  fisheries.  The  Council  determined 
that  its  recommended  halibut  bycatch 
rate  standards  for  the  "other  trawl" 
fisheries,  including  the  second  quarter 
GOA  fishery,  would  continue  to  provide 
an  incentive  to  vessel  operators  to  avoid 
unusually  high  halibut  bycatch  rates 
while  participating  in  these  fisheries 
and  contribute  towards  an  overall 
reduction  in  halibut  bycatch  rates 
experienced  in  the  Alaska  trawl 
fisheries.  Furthermore,  these  standards 
would  provide  some  leniency  to  those 
vessel  operators  that  choose  to  use  large 
mesh  trawl  gear  as  a  means  to  reduce 
groundfish  discard  amounts.  The 
bycatch  rates  of  haUbut  and  crab  could 
increase  for  those  vessels  using  this  gear 
type,  but  observer  data  do  not  exist  pn 
which  to  base  a  revised  bycatch  rate 
standard  for  these  operations.  The 
Coimcil  recommended  maintaining  the 
current  bycatch  rate  standards  for  the 
"other  trawl"  fisheries  until  observer 
data  becomes  available  that  would 
provide  a  basis  for  bycatch  rate 
standards  for  vessels  using  large  mesh 
trawl  gear. 

Bycatch  Rate  Standards  for  Red  King 
Crab 

The  Council's  recommended  red  king 
crab  bycatch  rate  standard  for  the  BSAI 
yellov^fin  sole  and  "other  trawl" 
fisheries  in  Zone  1  of  the  Bering  Sea 
subarea  is  2.5  crab/mt  of  groundfish 
during  the  first  half  of  1997.  This 
standard  is  unchanged  since  1992.  The 
red  king  crab  bycatch  rates  experienced 
by  the  yellowfin  sole  and  the  "other 
trawl"  fisheries  in  Zone  1  during  the 
first  quarter  of  1996  were  reduced 
significantly  from  past  years  and 
averaged  0.00  and  0.14  crab/mt  of 
groundfish,  respectively.  The  average 
bycatch  rates  of  red  king  crab 
experienced  in  these  two  fisheries 
during  the  second  quarter  of  1995  were 
0.01  and  0.00  crab/mt  groundfish, 
respectively.  The  low  1996  red  king  crab 
bycatch  rates  primarily  were  due  to 
interim  trawl  closures  in  Zone  1  that 
were  implemented  in  1995  and  1996  to 
reduce  red  king  crab  bycatch  rates.  The 
low  bycatch  rates  experienced  by  the 
1996  fisheries  also  were  a  result,  in  part, 
to  the  closure  of  Zone  1  to  the  yellowfin 
sole  fishery  on  March  20, 1996,  due  to 
the  attainment  of  the  fishery's  Zone  1  C. 
bairdi  Tanner  crab  bycatch  allowance. 
The  BSAI  rock  sole/flathead  sole/other 
flatfish  fisheries  were  closed  from 
February  26  until-April  1;  April  13  imtil 
June  3;  June  8  until  July  1;  and  July  31 
until  the  end  of  the  year  due  to  the 
attainment  of  seasonal  halibut  bycatch 
allowances. 
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The  total  bycatch  of  red  king  crab  by 
vessels  participating  in  the  1996 
yellowfin  sole  and  "other  trawl" 
fisheries  is  estimated  at  about  16.800 
crab,  or  about  8  percent  of  the  200.000 
red  king  crab  bycatch  limit  established 
for  the  trawl  fisheries  in  2U)ne  1.  The 
1996  bycatch  amounts  of  red  king  crab 
are  reduced  substantially  from  those 
experienced  in  1994  and  1995  (244,634 
and  32.600  crab,  respectively).  As 
mentioned  above,  this  reduction  i 

primarily  is  due  to  interim  trawl  ! 

closures  in  Zone  1  implemented  to 
reduce  red  king  crab  bycatch  rates  (60 
FR  4866.  January  25. 1995;  60  FR  63451. 
December  11. 1995).  On  November  26. 
1996,  NMFS  approved  an  amendment  to 
the  Fishery  Management  Plan  for  the 
(koundfish  Fishery  of  the  Bering  Sea 
and  Aleutian  Islands  Area  that  would 
implement  a  similar  trawl  closure  on  a 
permanent  basis,  as  well  as  additional 
seasonal  closures  in  near  shore  areas  to 
protect  sensitive  crab  habitat.  Therefore, 
NMFS  expects  that  the  1997  red  king 
crab  bycatch  rates  in  Zone  1  will  be 
similar  to  those  experienced  in  1996.  In 
spite  of  anticipated  1997  red  king  crab 
bycatch  rates  significantly  lower  than 
2.5  red  king  crab/mt  of  groundfish,  the 


Council  recommended  the  red  king  crab 
bycatch  rate  standards  be  maintained  at 
this  level  to  avoid  unusually  high  crab 
bycatch  rates  while  providing  some 
leniency  to  those  vessel  operators  that 
choose  to  use  large  mesh  trawl  gear  as 
a  means  to  reduce  groundfish  discard 
amounts. 

The  Regional  Administrator  has 
determined  that  Council 
recommendations  for  bycatch  rate 
standards  are  appropriately  based  on  the 
informatim  and  considerations 
necessary  for  such  determinations  under 
§  679.21(f).  Therefore,  the  Regional 
Administrator  concurs  in  the  Council's 
determinations  and  recommendations 
for  halibut  and  red  king  crab  bycatch 
rate  standards  for  the  first  half  of  1997 
as  set  forth  in  Table  1.  These  bycatch 
rate  standards  may  be  revised  and 
published  in  the  Federal  Register  when 
deemed  appropriate  by  the  Regional 
Administrator  pending  his 
consideration  of  the  information  set 
forth  at  §679.21(fH4). 

AsTeq^iired  in  regulations  at  §§679.2 
and  67g.21(f)(5),  the  1997  fishing 
months  are  specified  as  the  following 
periods  for  purposes  of  calculating 
vessel  bycatch  rates  imder  the  incentive 
program: 


Month  1:  January  1  through  February  1; 
Month  2:  February  2  through  March  1; 
Month  3:  March  2  through  March  29; 
Month  4:  March  30  through  May  3; 
Month  5:  May  4  through  May  31; 
Month  6:  June  1  through  June  28; 
Month  7:  June  29  through  August  2; 
Month  8:  August  3  through  August  30; 
Month  9:  August  31  through  September 

27; 
Month  10:  September  28  throtigh 

November  1; 
Month  11:  November  2  through 

November  29;  and 
Month  12:  November  30  through 

E)ecember  31. 

Claasification 

This  action  is  taken  under  50  CFR 
679.21(f)  and  Is  exempt  from  review 
under  E.0. 12866. 

Aatfaority:  16  U.S.C  773  et  seq.,  1801  et 
seq. 
Dated:  December  11, 1996. 

Guy  C  Matlock, 

Director,  Office  of  Sustainable  Fisheries, 

National  Marine  Fisheries  Serrice. 

[PR  Doc  96-31849  Filed  12-13-96;  8:45  am) 
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This  secfion  of  the  FEDERAL  REGISTER 
contains  notices  to  th«  pubic  of  the  proposed 
issuance  of  rules  and  regulations.  The 
purpose  of  these  notices  is  to  give  interested 
persons  an  opportunity  to  paiticipate  in  the 
rule  maldng  prior  to  ttw  adoption  of  the  final 
rules. 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14CFRPart71 

[AlrapMe  Oodwt  No.  96-AWP-Zri 

Proposed  AmefKJment  of  Class  E 
Airspace;  San  Jose,  CA 

AQBICY:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Notice  of  proposed  rulemaking; 
correction. 

SUMMARY:  This  action  corrects  an  error 
in  time  period  allocated  for  comments 
in  the  Notice  of  proposed  rulemaking 
that  was  published  in  the  Federal 
Register  on  November  4, 1996  (61  FR 
56644),  Airspace  Docket  No.  96-AWP- 
27  on  Class  E  airspace  in  San  )ose,  CA. 
DATES:  Comments  must  be  received  on 
or  about  January  27, 1997. 
^<fOR  FURTHER  INFORMATION  CONTACT: 
William  Buck,  Airspace  Specialist, 
Operations  Branch,  AWP-530,  Air 
Traffic  Division,  Western-Pacific  . 
Region,  Federal  Aviation 
Administration,  15000  Aviation 
Boulevard,  Lawndale,  California  90261, 
telephone  (310)  725-6556. 

SUPPI^MENTARY  INFORMATXM: 

History 

Federal  Register  Docimient  96-28282, 
Airspace  Docket  No.  96-AWP-27, 
published  on  November  4, 1996  (61  FR 
56644),  revised  the  description  of  the 
Class  E  airspace  area  at  San  Jose,  CA.  An 
error  was  discovered  in  the  time  period 
allotted  for  comments  for  the  San  Jose, 
CA,  Class  E  airspace  area.  This  action 
corrects  that  error. 

Correction  to  Notice  of  Proposed 
Rulemaking 

Accordingly,  pursuant  to  the 
authority  delegated  to  me,  the  date  diat 
comments  must  be  received  for  the 
Class  E  airspace  area  at  San  Jose,  CA,  as 
published  in  the  Federal  Register  on 
November  4, 1996  (61  FR  56644).  FR 
Doc.  96-28281.  page  56644,  column  3, 


is  corrected  by  removing  in  DATES: 
"Comments  must  be  received  on  or 
before  November  8. 1996"  and 
substituting  "Conunents  must  be 
received  on  or  before  January  27. 1997." 

Issued  in  Los  Angeles,  CalifiDmia,  on 
November  22, 1996. 

Safara  W.  Kaolia, 

Assistant  Manager.  Air  Traffic  Division, 
Western-Pacific  Region. 
(FR  Doc  96-31578  Piled  12-13-96;  8:45  am] 
■UMQ  0001  4S10-1S-M 


14CFRPairt71 

[Alrapace  Dochet  No.  96-AQL-M] 

Establishment  of  Class  E  Airspace; 
Ephraim,  Wl,  Ephraim-Flsli  Crseit  - 
Airport 

AOENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 

ACTION:  Notice  of  proposed  rulemaking. 

summary:  This  notice  proposes  to 
establish  Class  E  airspace  at  Ephraim. 
WI.  A  Global  Positioning  System  (GPS) 
standard  instrument  approach 
procedure  (SIAP)  to  Rimway  32  has 
been  developed  for  Ephraim-Fish  Creek 
Airport.  Controlled  airspace  extending 
upward  from  700  to  1200  feet  above 
groimd  level  (AGL)  is  needed  to  contain 
aircraft  executing  the  approach.  The 
intended  affect  of  this  proposal  is  to 
provide  segregation  of  aircraft  using 
instrument  approach  procedures  in 
instrument  conditions  from  other 
aircraft  operating  in  visual  weather 
conditions. 

DATES:  Comments  must  be  received  on 
^r  before  January  28, 1997. 

ADDRESSES:  Send  comments  on  the 
proposal  in  triplicate  to:  Federal 
Aviation  Administration,  Office  of  the 
Assistant  Chief  Counsel,  AGL-7,  Rules 
Docket  No.  96-AGL-24,  2300  East 
Devon  Avenue.  Des  Plaines,  Illinois 
60018. 

The  official  docket  may  be  examined 
in  the  Office  of  the  Assistant  Chief 
Coimsel.  Federal  Aviation 
Administration,  2300  East  Devon 
Avenue,  Des  Plaines,  Illinois.  An 
informal  docket  may  also  be  examined 
during  normal  business  hours  at  the  Air 
Traffic  Division,  Operations  Branch, 
Federal  Aviation  Administration,  2300 
East  Devon  Avenue,  Des  Plaines, 
Illinois. 


FOR  FURTHER  INFORMATION  CONTACT:  John 
A.  Claybom,  Air  Traffic  Division, 
Operations  Branch,  AGL-530,  Federal 
Aviation  Administration,  2300  East 
Devon  Avenue.  Des  Plaines,  Illinois 
60018,  telephone  (847)  294-7568. 

SUPPLEMBITARY  INFORMATION: 

Comments  Invited 

Interested  parties  are  invited  to 
participate  in  this  proposed  rulemaking 
by  submitting  such  written  data,  views, 
or  arguments  as  they  may  desire. 
Comments  that  provide  the  factual  basis 
supporting  the  views  and  suggestions 
presented  are  particularly  helpful  in 
developing  reasoned  regulatory 
decisions  on  the  proposal.  Comments 
are  specifically  invited  on  the  overall 
regulatory,  aeronautical,  economic, 
environmental,  and  energy-related 
aspects  of  the  proposal. 
Communications  should  identiiy  the 
airspace  docket  number  and  be 
submitted  in  triplicate  to  the  address 
listed  above.  Commenters  wishing  the 
FAA  to  acknowledge  receipt  of  their 
comments  on  this  notice  mast  submit 
with  those  conunents  a  self-addressed, 
stamped  postcard  on  which  the 
following  statement  is  made: 
"Comments  to  Airspace  Docket  No.  96- 
AGL-24."  The  postcard  will  be  date/ 
time  stamped  and  returned  to  the 
commenter.  All  communications 
received  on  or  before  the  specified 
closing  d^te  for  comments  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposal  contained 
in  this  notice  may  be  changed  in  light 
of  comments  received.  All  comments 
submitted  will  be  available  for 
examination  in  the  Rules  Docket,  FAA, 
Great  Lakes  Region,  Office  of  the 
Assistant  Chief  Counsel,  2300  East 
Devon  Avenue,  Des  Plaines,  Illinois, 
both  before  and  after  the  closing  date  for 
comments.  A  report  simmiarizing  each 
substantive  public  contact  with  FAA 
personnel  concerned  with  this 
rulemaking  will  be  filed  in  the  docket. 

Availability  of  NPRM's 

Any  person  may  obtain  a  copy  of  the 
Notice  of  Proposed  Rulemaking  (NPRM) 
by  submitting  a  request  to  the  Federal 
Aviation  Administration,  Office  of 
Public  Affairs,  Attention:  Public  Inquiry 
Center,  APA-230,  800  Independence 
Avenue,  S.W.,  Washington,  DC  20591, 
or  by  calling  (202)  267-3484. 
Communications  must  identify  the 
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notice  number  of  this  NPRM.  RBrsons 
interested  in  being  placed  on  a  mailing 
list  for  future  NPRM's  should  also 
request  a  copy  of  Advisory  Qrcular  No. 
11-2A,  which  describes  the  application 
procedure. - 

The  Proposal 

The  FAA  is  considering  an 
amendment  to  put  71  of  the  Federal 
Aviation  Regulations  (14  CFR  part  71)  to 
establish  Class  E  airspace  at  Ephraim, 
WI;  this  proposal  would  provide 
adequate  Class  E  airspace  for  operators 
executing  the  GPS  Runway  32  SIAP  at 
Ephraim-Fish  Creek  Airport.  Controlled 
airspace  extending  upward  from  700  to 
1200  feet  AGL  is  needed  to  contain 
aircraft  executing  the  approach.  The 
intended  affect  of  this  action  is  to 
provide  segregation  of  aircraft  using 
instnunent  approach  procedures  in 
instrument  conditions  from  other 
aircraft  operating  in  visual  weather 
conditions.  The  area  would  be  depicted  ' 
on  appropriate  aeronautical  charts 
thereby  enabling  pilots  to 
dnnmmavigate  the  area  or  otherwise  '■^ 
comply  with  IFR  procedures.  Class  E 
airspace  designations  for  airspace  areas 
extending  upward  from  700  feet  or  more 
above  the  surface  of  the  earth  are 
published  in  paragraph  6005  of  FAA 
Order  7400.90  dated  September  4, 1996, 
and  effective  September  16, 1996,  which 
is  incorporated  by  reference  in  14  CFR 
71.1.  The  Class  E  airspace  designation 
listed  in  this  document  would  be 
published  subsequently  in  the  Order. 

The  FAA  has  aetermined  that  this 
proposed  regulation  only  involves  an 
established  body  of  technical 
regulations  for  which  frequent  and 
routine  amendments  are  necessary  to 
keep  them  operationally  current. 
Therefore  this,  proposed  regulation — (1) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26. 1979):  and  (3) 
does  not  warrant  preparation  of  a 
Regulatory  Evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  only  aCfect  air 
traffic  procedures  and  air  navigation,  it 
is  certified  that  this  proposed  rule  will 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Art- 
List  of  Sulqects  in  14  CFR  Part  71 

Airspace,  Incorporation  by  reference. 
Navigation  (air). 

The  Pn^MMed  Amendment 

Accordingly,  piusuant  to  the        '    -]" 
authority  delegated  to  me,  the  Federal 


Aviation  Administration  proposes  to 
amend  part  71  of  the  Federal  Aviation 
Regulations  (14  CFR  part  71)  as  follows: 

PART  71— (AMENDED] 

1.  The  authority  citation  for  part  71 
continues  to  read  as  follows: 

AHdMrity:  49  U.S.C.  106(g),  40103, 40113, 
40120;  B.0. 10854,  24  FR  9565,  3  CFR.  1959- 
1963  Comp.,  p.  389, 14  CFR  11.89. 

171.1    [AmandecQ 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  the  Federal  Aviation 
Administration  Order  7400.9D,  Airspace 
Designations  and  Reporting  Points, 
dated  September  4, 1996,  and  effective 
September  16, 1996,  is  amended  as 
follows: 

Pbragfttph  6005  Class  E  airspace  anas 
extending  upward  from  700  feet  or  more 
above  the  surface  of  the  earth. 


AGL  WI  E5  Ephraim.  WI  [New] 

Bphraim-Fish  Creek  Airport,  WI 

(Lat  45"08'07"  N,  long.  BTtlVS"  W) 
That  airspace  exteading  upward  firom  700 
faet  above  tibe  surface  within  a  6.3-imle 
radius  of  the  Bpliraim-Pish  Creek  Airport 

Issued  in  Des  Plaines,  Illinois  on  Decembu' 
4,1996. 
Mmraen  Woods, 

Manager,  Air  Traffic  Division. 

[FR  Doa  96-31868  Filed  12-13-96;  8:45  am] 

aUJNQ  COM  4t1«-1»-M 


14  CFR  Part  71 

[Airapaoe  DockM  Na  «6-AQU2q 

EstabUshment  of  cms  E  Airspace; 
Rolla,  ND,  Rolla  Municipal  Airport 

AQBICY:  Federal  Aviation 

Administration  (FAA).  DOT. 

ACTION:  Notice  of  proposed  rulemaking. 

SUMMARVr  This  notice  proposes  to 
establish  Class  E  airspace  at  Rolla.  ND. 
A  Global  Positioning  System  (GPS) 
standard  instrument  approach 
procedure  (SLAP)  to  Runway  32  has 
been  developed  for  Rolla  Municipal 
Airport.  Controlled  airspace  extending 
upward  from  700  to  1200  feet  above 
ground  level  (AGL)  is  needed  to  contain 
aircraft  executing  the  approach.  The 
intended  effect  of  this  proposal  is  to 
provide  segregation  of  aircraft  using 
instnunent  approadi  procedures  in 
instrument  conditions  from  other 
aircraft  operating  in  visual  weather 
conditions. 

DATES:  Comments  must  be  received  on 
or  before  January  28, 1997. 
A00RES8E8:  Send  comments  on  the 
proposal  in  triplicate  to:  Federal 


Aviation  Administration.  Office  of  the 
Assistant  Chief  Counsel,  AGL-7,  Rules 
Docket  No.  96-AGL-23,  2300  East 
Devon  Avenue.  Des  Plaines.  Illinois 
60018. 

The  official  docket  may  be  examined 
in  the  Office  of  the  Assistant  Chief 
Counsel.  Federal  Aviation 
Administration,  2300  East  Devon 
Avenue,  Des  Plaines,  Illinois.  An 
informal  docket  may  also  be  examined 
during  normal  business  hours  at  the  Air 
Traffic  Division,  Operations  Branch, 
Federal  Aviation  Administration.  2300 
East  Devon  Avenue.  Des  Plaines. 
Illinois. 

FOR  FUmMER  MFORMATKM  CONTACT:  John 
A.  Claybom,  Air  Traffic  Division, 
Operations  Branch.  AGL-530.  Federal 
Aviation  Administration.  2300  East 
Devon  Avenue,  Des  Plaines,  Illinois, 
telephone  (847)  294-7568. 

SUPPLBIIBITARY  INFORMATION: 

Commenta  Invited 

Interested  parties  are  invited  to 
participate  in  this  proposed  rulemaking 
by  submitting  siA:h  written  data,  views, 
or  arguments  as  they  may  desire. 
Comments  that  provide  die  fectual  basis 
supporting  the  views  and  suggestions 
presented  are  particularly  helpful  in 
developing  reasoned  regulatory 
decisions  on  the  proposal.  Comments 
are  specifically  invited  on  the  overall 
regulatory,  aeronautical,  economic 
enviroiunental,  and  energy-related 
aspects  of  the  proposal. 
Communications  should  identify  the 
airspace  docket  niunber  and  be 
submitted  in  triplicate  to  the  address 
listed  above.  Commenters  wishing  the 
FAA  to  acknowledge  receipt  of  their 
comments  on  this  notice  must  submit 
with  those  comments  a  self-addressed, 
stamped  postcard  on  which  the 
following  statement  is  made: 
"Comments  to  Airspace  Docket  No.  96- 
AGL-23."  The  postcard  will  be  date/ 
time  stamped  and  returned  to  the 
commenter.  All  communications 
received  on  or  before  the  specified 
closing  date  for  comments  Mdll  be 
considered  before  taking  artion  on  the 
proposed  rule.  The  proposal  contained 
in  this  notice  may  be  changed  in  light 
of  comments  received.  All  comments 
submitted  will  be  available  for 
examination  in  the  Rules  Docket.  FAA. 
Great  Lakes  Region,  Office  of  the 
Assistant  Chief  Counsel,  2300  East 
Devon  Avenue,  Des  Plaines.  Illinois, 
both  before  and  after  the  closing  date  for 
comments.  A  report  summarizing  each 
substantive  public  contact  with  FAA 
personnel  concerned  with  this 
rulemaking  will  be  filed  in  the  docket 
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AvaUability  rfNPRNrs 

Any  person  may  obtain  a  copy  of  the 
Notice  of  Proposed  Rulemaldng  (NPRM) 
by  submitting  a  request  to  the  Federal 
Aviation  Administration,  CHfice  of 
Public  Afiairs,  Attention:  Public  Inquiry 
Center,  APA-230. 800  Independence 
Avenue.  S.W.,  Washington,  DC  20S91, 
or  by  calling  (202)  267-3484. 
Communications  must  identify  the 
notice  number  of  this  NniM.  Persons 
interested  in  being  placed  on  a  mailing 
list  for  futiue  NPI^'s  should  also 
request  a  copy  of  Advistny  Circiilar  No. 
11-2A,  which  describes  the  application 
procedure. 

The  Proposal 

The  FAA  is  considering  an 
amendment  to  part  71  of  the  Federal 
Aviation  Regulations  (14  CFR  part  71)  to 
establish  Class  E  airspace  at  Rolla.  ND; 
this  proposal  would  provide  adequate 
Class  E  airspace  for  operators  executing 
the  GPS  Runway  32  SIAP  at  Rolla 
Municipal  Airport.  Controlled  airspace 
extending  upward  from  700  to  1200  feet 
AGL  is  needed  to  contain  aircraft 
executing  the  approach.  The  intended 
effect  of  this  action  is  to  provide 
segregation  of  aircraft  using  instrument 
approach  procedures  in  instrument 
conditions  from  other  aircraft  operating 
in  visual  weather  conditions.  The  area 
would  be  depicted  on  appropriate 
aeronautical  charts  thereby  enabling 
pilots  to  circiunnavigate  the  area  or 
otherwise  comply  with  IFR  procedures. 
Class  E  airspace  designations  for 
airspace  areas  extending  upward  from 
700  feet  or  more  above  the  surface  of  the 
earth  are  published  in  paragraph  6005  of 
FAA  Order  7400.9D  dated  September  4. 
1996,  and  effective  September  16, 1996, 
%iduch  is  incorporated  by  references  in 
14  CFR  71.1.  The  Class  E  airspace 
designation  listed  in  this  document 
would  be  published  sutwequently  in  the 
Order. 

The  FAA  has  determined  that  this 
proposed  regulation  only  involves  an 
estabhshed  body  of  technical 
regulations  for  which  frequent  and 
routine  amendments  are  necessary  to 
keep  them  operationally  c\irrent. 
Therefore,  this,  proposal  regulation — (1) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR 11034;  February  26. 1979);  and  (3) 
does  not  warrant  preparation  of  a 
Regulatory  Evaluation  as  the  anticipated 
impact  is  so  minimiil  Since  this  is  a 
rmitine  matter  that  wiU  only  afiact  air 
trafBc  procedures  and  air  navigation,  it 
is  certified  that  this  proposed  rule  will 
not  have  a  significant  economic  impact 


on  a  substantial  niunber  of  small  entities 
imder  the  criteria  of  the  Regulatory 
Flexibility  Act  '    '         : 

ListofSiil»fect8inl4CTRPart71  .:    '  ^ 

Airspace,  Incorporation  by  reference. 
Navigation  (air).  \^ 

The  Pn^Kwed  Amendment 


»it.-.  ^ 


Accordingly,  pxirsuant  to  the 
authority  delegated  to  me,  the  Federal 
Aviation  Administration  proposes  to 
amend  part  71  of  the  Federal  Aviation 
Regulations  (14  CFR  part  71)  as  follows: 

PART  71— [AMENDED]  v?      ' 

1 .  The  authority  citation  for  part  71 
continues  to  read  as  follows: 

Anthartty:  49  U.S.Q  106(g),  40103, 40113, 
4O120;  E.0. 10854.  24  FR  9569,  3  CFR,  1959- 
1963  Cooip.,  p.  389;  14  CFR  11.69. 

{71.1    [Amended]  \- 

2.  The  iiKX>rporation  by  reference  in 
14  CFR  71.1  of  the  Federal  Aviation 
Administration  Order  7400.gD,  Airspace 
Designations  and  Reporting  Points, 
dated  September  4, 1996,  and  effective 
September  16, 1996,  is  amended  as 
follows: 

Paragraph  8003  Class  E  airspace  areas 
extending  upward  from  700  feet  or  more 
above  the  surface  of  the  earth. 


AGLNDES    Rolla, ND  [New] 

Rolla  Municipal  Airport,  ND 

(Ut  4a»52'59"  N,  long.  99'3r09"  W) 
Devils  Lake  VOR/DME 

(\M.  48"06'47''  N.  long.  98»54'29"  W) 
That  airspace  extending  upward  from  700 
fiset  above  the  surface  within  a  7.3-mile 
radius  of  the  Rolla  Municipal  Airport 
excluding  that  airspace  north  of  lat 
49*0aTXr  N,  and  that  airspace  extending 
upward  from  1,200  fset  above  the  surbca 
within  an  area  bounded  on  the  north  by  lat.' 
49n)0'00"  N  on  the  east  by  long.  99'W)'0O"  W, 
on  the  southeast  by  the  22-mile  arc  of  the 
Devils  Lake  VOR/DME.  on  the  south  by  V- 
430,  on  the  southwest  by  the  Rugby  Class  E 
air^Mce,  and  on  the  %vest  by  long.  99*49'00" 
W. 
•         *         •         •         • 

Issued  hi  Dee  Plaines,  Illinois  an.  December 
4,1996. 

Mauiean  Woods, 

Manager,  Air  Traffic  Division. 

(FR  Doc  96-31867  Filed  12-13-96: 6:45  ami 

MUMO  COM  M1»-1S^  '^^-     -'       '       '^^     - 


*  .■ 


14CFRPart71 

[Alrapaee  Doetel  tic  96-AQL-2q 

ModHlcation  of  Class  E  Alrspaes; 
PIncfcnsyvills,  IL,  Plnckn«yvUle> 
DuQuoin  Airport 

AQBICY:  Federal  Aviation 

Administration  (FAA),  DOT. 

ACTION:  Nodce  of  proposed  rulemaking. 

summary:  This  notice  proposes  to 
modify  Class  E  airspace  at 
Pinckneyville,  IL.  A  Global  Positioning 
System  (GPS)  standard  instrument 
approacb  procedure  (SLAP)  to  Rimaway 
18  and  a  GPS  SIAP  to  Runway  36  have 
been  developed  for  Pinckneyville- 
DuQuoin  Airport.  Controlled  airspace 
extending  upward  from  700  to  1200  feet 
above  ground  level  (AGL)  is  needed  to 
contain  aircraft  executing  the  approach. 
The  intended  affect  of  this  proposal  is 
lo  provide  segregation  of  aircraft  using 
instrument  approach  procedures  in 
instrument  conditions  from  other 
aircraft  operating  'in  visual  weather 
coifditions. 

DATES:  Comments  must  beleceived  on 
or  before  January  28, 1997. 
ADDRESSES:  Send  comments  on  the 
proposal  in  triplicate  to:  Federal 
Aviation  Administration,  Office  of  the 
Assistant  Chief  Counsel,  AGL-7,  Rules 
Docket  No.  96-AGL-26,  2300  East 
Devon  Avenue,  Des  Plaines,  Illinois 
60018. 

The  official  docket  may  be  examined 
in  the  Office  of  the  Assistant  Chief 
Counsel,  Federal  Aviation 
Administration,  2300  East  Devon 
Avenue,  Des  Plaines,  Illinois.  An 
informal  docket  may  also  be  examined 
during  normal  business  hours  at  the  Air 
Traffic  Division,  Operations  Branch, 
Federal  Aviation  Administration,  2300 
East  Devon  Avenue.  Des  Plaines, 
Illinois. 

FOR  FURTHER  INFORMATION  CONTACT: 
John  A  Claybom,  Air  Traffic  Division, 
Operations  Branch,  AGL-530,  Federal 
Aviation  Adminis^ation,  2300  East 
Devon  Avenue,  Des  Plaines,  Illinois 
60018,  telephone  (847)  294-7568. 

SUPPLEMENTARY  INFORMATION: 
Conunmits  Invited 

Interested  parties  are  invited  to 

eartidpate  in  this  proposed  rulemaking 
y  submitting  such  written  data,  views, 
or  argtunents  as  they  may  desire. 
Comments  that  provide  the  factual  basis 
supporting  the  views  and  suggestions 
presented  are  partictilarly  helpful  in 
developing  reasoned  regulatory 
decisions  on  the  proposal.  Comments 
■re  specifically  invited  on  the  overall 
regulatory,  aeronautical,  economic. 
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environmental,  and  enaigy-related 
aspects  of  the  proposal. 
Ccunmunications  shoiild  identify  the 
airspace  docket  number  and  be 
submitted  in  triplicate  to  the  address 
Usted  below.  Commenters  wishing  the 
FAA  to  acknowledge  receipt  of  their 
comments  on  this  notice  must  submit 
with  those  comments  a  self-addressed, 
stamped  postcard  on  which  the 
following  statement  is  made: 
"Comments  to  Airspace  Docket  No.  96- 
AGL-26."  The  postcard  will  be  date/ 
time  stamped  and  returned  to  the 
commenter.  All  communications 
received  on  or  before  the  specified 
closing  date  for  comments  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposal  contained 
in  this  notice  may  he  changed  in  light 
of  the  comments  received.  All 
comments  submitted  wiU  be  available 
for  examination  in  the  Rules  Docket, 
FAA,  Great  Lakes  Region,  Office  of  the 
Assistant  Chief  Counsel.  2300  East 
Devon  Avenue,  Des  Plaines,  Illinois, 
both  before  and  after  the  closing  date  for 
comments.  A  report  summarizing  each 
substantive  public  contact  with  FAA 
personnel  concerned  with  this 
rulemaking  will  be  fined  in  the  docket. 

Availabili^  of  NPRNTs 

Any  person  may  obtain  a  copy  of  the 
Notice  of  Proposed  Rulemaking  (NPRM) 
by  submitting  a  request  to  the  Federal 
Aviation  Administration,  Office  of 
Public  A&irs,  Attention:  Public  Inquiry 
Center,  APA-230,  800  Independence 
Avenue,  S.W.,  Washington,  DC  20591. 
or  by  calling  (202)  267-3484. 
Commimications  must  identify  the 
notice  number  of  this  NPRM.  Persons 
interested  in  being  placed  on  a  mailing 
list  for  fut\u«  NPRM's  should  also 
request  a  copy  of  Advisory  Circular  No. 
11-2A,  which  describes  the  apphcation 
procedure. 

The  Pit^Msal  • 

The  FAA  is  considering  an 
amendment  to  part  71  of  the  Federal 
Aviation  Regulations  (14  CFR  part  71)  to 
modify  Class  E  airspace  at 
Pinckneyville,  IL;  this  proposal  would 
provide  adequate  Class  E  airspace  for 
operators  executing  the  GPS  Runway  18 
SIAP  and  the  GPS  Runway  36  SLAP  at 
Pinckneyville-DuQuoin  Airport. 
Controlled  airspace  extmiding  upward 
from  700  to  1200  feet  AGL  is  needed  to 
contain  aircraft  executing  the  approach. 
The  intended  affect  of  this  action  is  to 
provide  segregation  of  aircraft  using 
instrument  approach  proceduires  in 
instrument  conditions  from  other 
aircraft  operating  in  visual  weather 
conditions.  The  area  would  be  depicted 
on  appropriate  aeronautical  charts 


thereby  enabling  pilots  to 
drciunnavigate  the  area  or  otherwise 
comply  with  IFR  procedures.  Class  E 
airspape  designations  for  airspace  areas 
extending  upward  from  700  feet  or  more 
above  the  siirface  of  the  earth  are 
published  in  paragraph  6005  of  FAA 
Order  7400.9D  dated  September  4, 1996, 
and  effective  September  16, 1996.  which 
is  incorporated  by  reference  in  14  CFR 
71.1.  The  Class  E  airspace  designation 
listed  in  this  document  would  be 
published  subsequently  in  the  Order. 
The  FAA  has  aetermrned  that  this 
proposed  regidation  only  involves  an 
established  body  of  technical 
regulations  for  which  frequent  and 
routine  amendment  are  necessary  to 
keep  them  operationally  current. 
Therefore  this,  proposed  regulation — (1) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866:  (2)  is  not 
a  "significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26, 1979);  and  (3) 
does  not  warrant  preparation  of  a 
Regulatory  Evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  only  affect  air 
traffic  procedures  and  air  navigation,  it 
is  certified  that  this  proposed  rule  will 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small  oitities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act. 

List  of  Sub|ect8  in  14  CFR  Part  71 

Airspace,  Incorporation  by  reference. 
Navigation  (air). 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me,  the  Federal 
Aviation  Administration  proposes  to 
amend  part  71  of  the  Federal  Aviation 
Regulations  (14  CFR  part  71)  as  follows: 

PART71MAMENDED] 

1.  The  authority  citation  for  part  71 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g).  40103, 40113. 
40120;  E.0. 10854,  24  FR  9565,  3  CFR,  1959- 
1963  Comp..  p.  389;  14  CFR  11.69. 

171.1    [AnMnded] 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  the  Federal  Aviation 
Administration  Order  7400.9D.  Airspace 
Designations  and  Reporting  Points, 
dated  September  4. 1996,  and  effective 
September  16. 1996,  is  amended  as 
follows: 

Paragraph  6005  Qass  E  airspace  areas 
extending  upward  from  700  feet  or  more 
above  the  surface  of  the  earth. 

AGLILE5    Pinckneyvllk,  n.  [KeviMd] 

Pinckneyville-DuQuoin  Airport,  IL 


(Ut  37»58'40"  N,  long.  89»21'3r'  W) 
Pinckneyville  NDB 
(UL  3r58'30"  N.  long.  89*21'47"  W) 
That  airspace  extending  upward  from  700 
feet  above  the  stirfoce  wnthin  a  6.4-inile 
radius  of  the  Pinckneyville-DuQuoin  Airport 
and  yrithin  2.6  miles  each  side  of  the 
Pinckneyville  NDB  002°  bearing  extending 
from  the  6.4-mile  radius  to  7.4  miles  north 
of  the  airport,  excluding  that  airspace  within 
the  Marion/Williamson  Regional  Airport.  IL, 
Class  E  airspace  area. 
•         •         •         •         • 

Issued  in  Des  Plaines.  Illinois  on  December 
4.1996. 

Manraen  Woods. 
Manager,  Air  Traffic  Division. 
(FR  Doc.  96-31866  FUed  12-13-96;  8:45  am] 
■LLMQ  CODE  4t1*-1S-M 


14  CFR  Part  71 

[Airspace  Doctot  No.  96-AQL-2q 

Modification  of  Ctaaa  E  Airspace;  Big 
Rapids,  iil.  Roben-Hood  Airport 

AQENCY:  Federal  Aviation 

Administration  (FAA).  DOT. 

ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  This  notice  proposes  to 
modify  Class  E  airspace  at  Big  Rapids. 
MI.  A  Global  Positioning  System  {GPS) 
standard  instrument  approach 
procedure  (SIAP)  to  Rimway  27  has 
been  developed  for  Roben-Hood 
Airport.  Controlled  airspace  extending 
upward  from  700  to  1.200  feet  above 
ground  level  (AGL)  is  needed  to  contain 
aircraft  executing  the  approach.  The 
intended  affect  of  this  proposal  is  to 
provide  segregation  of  aircraft  using 
instrument  approach  procedures  in 
instnmfient  conditions  from  other 
aircraft  operating  in  visual  weather 
conditions. 

DATES:  Comments  must  be  received  on 
or  before  January  28, 1997. 
ADDRESSES:  Send  comments  on  the 
proposal  in  triplicate  to:  Federal 
Aviation  Administration,  Office  of  the 
Assistant  Chief  Coimsel,  AGL-7,  Rules 
Docket  No.  96-AGL-25. 2300  East 
Devon  Avenue,  Des  Plaines,  Illinois 
60018. 

The  official  docket  may  be  examined 
in  the  Office  of  the  Assistant  Chief 
Coimsel,  Federal  Aviation 
Administration.  2300  East  Devon 
Avenue.  Des  Plaines,  Illinois.  An 
informal  docket  may  also  be  examined 
diiring  normal  business  hours  at  the  Air 
Traffic  Division,  Operations  Branch, 
Federal  Aviation  Administration,  2300 
East  Devon  Avenue,  Des  Plaines, 
Illinois. 
FOR  FURTHER  INFORMATION  CONTACT: 
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John  A.  Claybora.  Air  Traffic  Division, 
Oiwrations  Branch.  AGL-530,  Federal 
Aviation  Administration,  2300  East 
Devon  Avenue,  Des  Plaines,  Illinois 
60018.  telephone  (847)  294-7568. 

SUPn-EMENTARY  INFOfMATION: 

Comments  Invited 

Interested  parties  are  invited  to 
participate  in  this  proposed  rulemaking 
by  submitting  such  written  data,  views, 
or  arguments  as  they  may  desire. 
Comments  that  provide  the  factual  basis 
supporting  the  views  and  suggestions 
presented  are  particularly  helpful  in 
developing  reasoned  regulatory 
decisions  on  the  proposal.  Comments 
are  specifically  invited  on  the  overall 
regulatory,  aeronautical,  economic, 
environmental,  and  energy-related 
aspects  of  the  proposal. 
Communications  should  identify  the 
airspace  docket  number  and  be 
submitted  in  triplicate  to  the  address 
listed  above.  Commenters  wishing  the 
FAA  to  acknowledge  receipt  of  their 
comments  on  this  notice  must  submit 
with  those  comments  a  self-addressed, 
stamped  postcard  on  which  the 
following  statement  is  made: 
"Comments  to  Airspace  Docket  No.  96- 
AOr-ZS."  The  postcard  will  be  date/ 
time  stamped  and  returned  to  the 
commenter.  All  communications 
received  on  or  before  the  specified 
closing  date  for  comments  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposal  contained 
in  this  notice  may  be  changed  in  light 
of  comments  received.  All  cdbiments 
submitted  will  be  available  for 
examination  in  the  Rules  Docket,  FAA. 
Great  Lakes  Region,  Office  of  the 
Assistant  Chief  Counsel,  2300  East 
Devon  Avenue.  Des  Plaines.  Illinois, 
both  before  and  after  the  closing  date  for 
comments.  A  report  summarizing  each 
substantive  public  contact  with  FAA 
personnel  concerned  with  this 
rulemaking  will  be  filed  in  the  docket. 

Availability  of  NFRNTs 

Any  person  may  obtain  a  copy  of  the 
Notice  of  Proposed  Rulemaking  (NPRM) 
by  submitting  a  request  to  the  Federal 
Aviation  Administration,  Office  of 
^  PubUc  Aniairs,  Attention:  Public  Inquiry 
Center,  APA-230, 800  Independence 
Avenue.  S.W.,  Washington,  DC  20591, 
or  by  calling  (202)  267-3484. 
Communications  must  identify  the 
notice  number  of  this  NPRM.  Persons 
interested  in  being  placed  on  a  mailing 
list  for  future  NPRM's  should  also 
request  a  copy  of  Advisory  Circular  No. 
11-2A.  which  describes  the  application 
procedure. 


The  Proposal 

The  FAA  is  considering  an 
amendment  to  part  71  of  the  Federal 
Aviation  Regulations  (14  CFR  part'71)  to 
modify  Class  E  airspace  at  Big  Rapids, 
MI:  this  proposal  would  provide 
adequate  Class  E  airspace  for  operators 
executing  the  GPS  Runway  27  SIAP  at 
Roben-Hood  Airport.  Controlled 
airspace  extending  upward  £rom  700  to 
1,200  feet  AGL  is  needed  to  contain 
aircraft  executing  the  approach.  The 
intended  affect  of  this  action  is  to 
provide  segregation  of  aircraft  using 
mstniment  approach  procedures  in 
instrument  conditions  from  other 
aircraft  operating  in  visual  weather 
conditions.  The  area  would  be  depicted 
on  appropriate  aeronautical  charts 
thereby  enabling  pilots  to 
circumnavigate  the  area  or  otherwise 
comply  with  IFR  procedures.  Class  E 
airspace  designations  for  airspace  areas 
extending  upward  from  700  feet  or  more 
above  the  surface  of  the  earth  are 
published  in  paragraph  6005  of  FAA 
Order  7400.9D  dated  September  4, 1996, 
and  effective  September  16, 1996.  which 
is  incorporated  by  reference  in  14  CFR 
71.1.  The  Class  E  airspace  designation 
listed  in  this  document  would  be 
pubUshed  subsequently  in  the  Order. 

The  FAA  has  determined  that  this 
proposed  regulation  only  involves  an 
established  body  of  technical 
regulations  for  which  fiwjuent  and 
routine  amendments  are  necessary  to 
keep  them  operationally  current. 
Therefore  this,  proposed  regulation — (1) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  imder  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26.  1979):  and  (3) 
does  not  warrant  preparation  of  a 
Regulatory  Evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  only  affect  air 
traffic  procedures  and  air  navigation,  it 
is  certified  that  this  proposed  rule  will 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  71 

Airspace,  Incorporation  by  reference. 
Navigation  (air). 

,The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me,  the  Federal 
Aviation  Administration  proposes  to 
amend  part  71  of  the  Federal  Aviation 
Regulations  (14  CFR  part  71)  as  follows: 


PART  71— (AMENDED] 

1.  The  authority  citation  for  part  71 
ccmtinues  to  read  as  follows: 

Amhority:  49  U.S.C.  106(g),  40103,  40113. 
40120;  B.O.  10854,  24  FR  9565,  3  CFR,  1959- 
1963  Comp.,  p.  389;  14  CFR  11.69, 


171.1    lAii 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  the  Federal  Aviation 
Administration  Order  7400.9D,  Airspace 
Designations  and  Reporting  Points, 
dated  September  4, 1996,  and  effective 
September  16, 1996,  is  amended  as 
follows: 

Paragraph  6005  Class  E  airspace  areas 
extending  upward  from  700  feet  or  more 
above  the  surface  of  the  earth. 


AGL  MI  E5-«g  Rapids,  141  (Revisedl 

Roben-Hood  Airport,  Mi 

(Ut.  43"'43'21"N.  long.  85»30'15"W) 
White  Cloud  VORTAC 

(Lat.  43''34'29"N,  long.  85"42'58"W) 

That  airspace  extending  upward  from  700 
feet  above  the  surface  within  a  6.7-mile 
radius  of  the  Rol>en-Hood  Airporf,  and 
within  4.4  miles  each  side  of  the  White 
Cloud  VOR  048°  radial  extending  from  the 
6.7-miIe  radius  to  the  VOR,  and  within  2.0 
miles  each  side  of  the  095°  bearing  from  the 
airport  extending  from  the  6.7-mile  radius  to 
9.4  miles  east  of  the  airport. 
•         •         *         •         * 

Issued  in  Des  Plaines,  Illinois  on  December 
4.1996. 

Maureen  Woods, 
Manager,  Air  Traffic  Division. 
(FR  Doc  96-31865  Filed  12-13-96;  8:45  am) 

BlUJNQOOOe  4S19-1S-M 


CONSUMER  PRODUCT  SAFETY 
COMMISSION 

16  CFR  Parts  1508  and  1500 

Amendments  to  Requirements  for  Full- 
Size  and  Non-Full-Size  Baby  Cribs: 
Request  for  Comments  and 
information 

AQBICY:  Consumer  Product  Safety 

Conunission. 

ACTION:  Advance  notice  of  proposed 

rulemaking. 

SUMMARY:  Based  on  information 
currently  available,  the  Commission  has 
reason  to  believe  that  unreasonable  risks 
of  injury  and  death  may  be  associated 
with  the  slats  of  certain  baby  cribs. ' 


'The  Commission  voted  2-1  to  issue  this 
Advance  Notice  of  Proposed  Ruiemalcing.  with 
Chairman  Ann  Brown  and  Commissioner  Thomas 
Moore  voting  in  favor  of  the  notice  and 
Commissioner  Mary  Gall  voting  against  it.  Copies 
of  their  statements  are  available  in  the 
Conmission's  Office  of  the  Secretary. 
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From  1985  to  September  1996,  the 
Commission  identified  numerous 
incidents  in  which  crib  slats  appeared 
to  disengage  from  the  side  panels  of  the 
crib.  When  this  occurs,  children  are  at 
risk  of  becoming  entrapped  between  the 
remaining  slats  or  blling  out  of  the  crib. 
Twelve  incidents  resulted  in  fetalities 
and  five  in  injuries.  Neither  existing 
Commission  regulations  nor  the  current 
voluntary  standard  adequately 
addresses  these  risks  of  injury  and 
death. 

This  advance  notice  of  proposed 
rulemaking  ("ANPR")  initiates  a 
rulemaking  proceeding  under  the 
authority  of  the  Federal  Hazardous 
Substances  Act  ("FHSA").  One  result  of 
the  proceeding  could  be  ihe  issuance  of 
a  rule  requiring  that  crib  sides  pass  a 
performance  standard  to  assure  the 
structural  integrity  of  crfli  slats  and  side 
panels. 

The  Commission  requests  written 
comments  from  interested  persons 
concerning  the  risks  of  injury  and  death, 
the  regulatory  alternatives  discussed  in 
this  notice,  and  other  possible  means  to 
address  these  risks.  The  Commission 
invites  any  interested  persons  to  submit 
an  existing  standard  or  a  statement  of 
intent  to  modify  the  voluntary  standard 
to  address  the  risks  of  injury  described 
in  this  notice. 

DATES:  Written  comments  and 
submissions  in  response  to  this  notice 
must  be  received  by  the  Commission  by 
February  14, 1997. 
AO0nE88E8:  Comments  should  be 
mailed,  preferably  in  five  (5)  copies,  to 
the  Office  of  the  Secretary,  Consumer 
Product  Safety  Commission, 
Washington,  DC  20207,  or  delivered  to 
the  Office  of  the  Secretary,  Consumer 
Product  Safety  Commission,  Room  502, 
4330  East-West  Hi^way,  Bethesda, 
Maryland  20814-4408.  telephone 
(301)504-0800. 

FOR  FURTHER  INFORMATION  OONT ACT: 
Deborah  K.  Tinsworth,  Project  Manager, 
Directorate  for  Epidemiology  and  Health 
Sciences,  Consimier  Product  Safety 
Jommission,  Washington,  D.C.  20207; 
telephone  (301)  504-0470,  ext  1276. 

SUPPLEMENTARY  INFORMATION:  | 

A.  Background 

The  Consumer  Product  Safioty 
Commission  ("CPSC"  or  the 
"Commission")  has  become  aware  that 
the  slats  ^  on  some  cribs  may  disengage 
from  the  cribs'  side  panels  and  result  in 
injury  or  death.  As  explained  in  this 


^Ttie  tenn  "slats"  as  used  in  this  notice  means 
both  the  flat  vertical  bars  on  the  side  of  a  crib  as 
well  as  the  rounded  bars  (which  are  sometimes 
called  "spindles"). 


notice,  the  Commissitm  is  beginning  a 
rulemaking  proceeding  to  address  this 
risk. 

1.  SunuBory  of  Existing  BequireoKnts 

The  Commission  enforces  two  baby 
crib  regulations,  one  applies  to  full-sixe 
cribs,  16  CFR  part  1508,  and  the  other 
to  non-full-size  cribs,  16  CFR  part  1509. 
Both  of  these  regulations  contain 
requirements  concerning  the  spacing  of 
components,  such  as  slats.  However, 
neither  regulation  includes 
requirements  addressing  the  structural 
integrity  of  slats  and  side  panels.  (Other 
aspects  of  the  existing  CPSC  crib 
regulations  are  discussed  in  sectioii  E  of 
this  notice.) 

In  addition  to  CPSC's  regulations, 
there  is  a  voluntary  standud — ^ASTM 
F1169  Standard  Consumer  Safisty 
Performance  Specification  ftv  Full-Size 
Cribs.  And,  ACTM  is  currently 
developing  a  standard  for  non-full-size 
cribs.  The  Juvenile  Product 
Manufactiuers  Association  ("JPMA") 
administers  a  program  to  certify  that 
cribs  meet  the  ASTM  F1169  standard. 
The  ASTM  F1169  voluntary  standard 
requires  that  crib  panels  withstand  50 
drops  of  a  25  pound  weight  from  a 
height  of  3  inches.  As  explained  below, 
the  Commission  does  not  believe  that 
this  test  is  adequate. 

2.  Chronology  of  Commission  Activity 

CPSC  staff  has  been  working  with 
industry  to  address  the  risk  of  crib  slat 
disengagement  since  the  staff  first 
became  aware  of  the  problem.  As 
discussed  below,  the  staff  has  been 
active  on  several  fronts.  The 
Commission's  Office  of  Compliance  has 
worked  with  industry  to  recall  or 
otherwise  correct  specific  cribs  with 
disengaging  slats.  Currently,  the 
Commission's  technical  staff  has  been 
working  with  ASTM  partidpants  to  try 
to  address  the  problem  and  conducting 
its  own  tests  to  develop  an  improved    , 
standard.  '  ** 

Since  1985,  the, Commission  has 
redeved  reports  of  138  inddents  in 
which  crib  slats  disengaged  (i.e.,  were 
loose,  missing,  or  broken)  thereby 
presenting  a  risk  of  injury  or  death.  In 
addition,  as  discussed  below,  one 
manufactiu«r  had  reports  of  230 
inddents  in  which  slats  loosened  and 
separated  from  the  side  rail. 

In  1991,  the  Commission's  Office  of    > 
Compliance  worked  with  one  company  , 
to  recall  certain  models  of  its  cribs  that 
had  loose  or  missing  slats.  Early  in  1995 
the  Commission  staff  became  aware  that 
two  other  companies'  cribs  had  slats 
that  disengaged.  The  staff  worked  with 
these  manufadurers  to  recall  the  cribs 
in  February  and  March  of  1995.  Some  of 


these  cribs  had  been  involved  in  minor 
injuries  tad  one  was  involved  in  the 
death  of  a  child  in  1993. 

On  Odober  20, 1995,  the  Commisskm 
staff  sent  a  letter  to  the  Chairman  of 
ASTM's  suboHnmittee  on  cribs 
expressing  concern  about  this  problem 
and  requesting  that  partidpants  at  the 
suba3mmittee's  Odob»  26  meeting 
discuss  crib  slat  strength  and  a  twque 
test  that  is  part  of  a  Canadian  crib 
standard.  Under  this  part  of  the 
Canadian  standard,  discussed  in  greater 
detail  below,  slats  must  withstand 
twisting  when  a  specified  amount  of 
force  is  applied.  Partidpants  at  the 
subcommittee  meeting  discussed  slat 
disengagement,  and  CPSC  staff 
requested  manufacturers  perform  the 
Canadian  torque  test  and  discuss  results 
at  the  next  subcommittee  meeting. 

In  December  1995,  the  Commission's 
Compliance  staff  wori»d  with  another 
manufodurer  to  recall  a  crib  with 
spindles  which  could  loosen  and 
separate  from  the  side  rail.  The 
company  was  aware  of  230  inddents  in 
which  this  had  occurred,  sometimes 
with  minOT  injuries.  The  Commission 
staff  is  still  evaluating  these  reports. 

At  the  January  30. 1996  ASTM  crib 
subcommittee  meeting,  CPSC  staff 
shared  information  concerning  62  of  the 
slat  separation  inddents  that  had  been 
reported  to  CPSC.  (These  62  inddents 
had  occurred  between  January  1990  and 
December  31, 1995,  and  they  did  not 
indude  inddents  involving  "bn^LUi" 
slats.)  Manufacturere  reported  that  the 
Canadian  torque  test  would  not  always 
dated  unsatis&dory  glue  joints. 
Manu&durers  also  stated  that  they 
believed  the  problem  was  not  with  the 
ASTM  standard  but  with  some 
manufaduTOTS  who  were  not  testing 
cribe  frequently  enough  during  the 
manufactiuing  process. 

On  February  8, 1996,  CPSCs 
Compliance  staff  sent  questionnaires  to 
JPMA  for  distribution  to  48 
manuCacttirera  of  juvenile  fiimitiire 
concerning  the  manufadxirere'  quality 
control  procediues.  Twenty-one 
companies  responded  to  the 
questionnaire  (18  do  not  currently 
manufacture  cribs  and  9  had  provided 
the  information  previously).  Each  of  the 
nine  largest  crib  manufacturers 
(produced  over  100,000  cribs  between 
January  1993  and  December  1995) 
performed  some  quality  assurance 
testing  on  their  cribs.  However,  the 
responses  to  the  questionnaire  were  not 
suffidently  detailed  for  the  staff  tp 
determine  how  these  tests  were 
conduded. 

The  ASTM  crib  subcommittee  met 
again  on  March  12  and  May  29, 1996. 
Manufacturere  at  the  May  ASTM 


65998  Federal  Regigter  /  Vol..  61.  No.  242  /  Monday,  December  16,  1996  /  Proposed  Rules 


meeting  stated  that  they  believed  only  a 
few  manufacturers  were  involved  in  the 
slat  separation  incidents  and,  therefore, 
there  was  no  need  to  change  the  ASTM 
Fl  169  standard. 

In  the  summer  of  1996,  the 
Commission's  Engineering  Laboratory 
staff  conducted  tests  on  a  variety  of 
cribs,  as  described  below.  The  staff 
found  that  cribs  that  passed  ASTM's 
side  panel  test  failed  when  tested  under 
more  stringent  conditions. 

When  the  ASTM  subcommittee  met 
on  September  26, 1996,  the  CPSC  staff 
presented  results  of  its  tests  and 
suggested  amending  the  ASTM  Fl  169 
standard  to  (1]  require  a  torque  test 
similar  to  the  Canadian  crib  standard 
and  (2)  strengthen  the  AST^  test  to 
-  specify  1,000  drops  of  a  50  'pound 
weight  from  a  height  of  3  inches  onto 
crib  side  panels. 

In  November  1996,  the  Commission's 
Compliance  staff  worked  with  a  fifth 
manufacturer  to  conduct  a  corrective 
action  plan  for  its  cribs  with 
disengaging  slats.  A  total  of 
approximately  682,000  cribs  were 
affected  by  the  five  corrective  actions 
since  1991  for  slat  separation. 

3.  CP3C  Staffs  Testing 

The  Commission's  Engineering 
Laboratory  staff  tested  eight  crib 
samples  which  had  rounded  (x 
rectangular  slats  secured  by  various 
means  (e.g.,  some  slats  were  glued  and 
some  were  pinned).  None  of  the  samples 
tested  separated  when  tested  in 
accordance  with  the  ASTM  side  panel 
test  (50  drops  of  a  25-pound  weight 
frtim  a  height  of  3  inches).  However, 
when  the  weight  dropped  onto  the  side 
panel  was  increased  firom  25  pounds  to 
50  poimds,  all  four  of  the  samples  with 
slats  secured  only  by  glue  did  separate. 
One  sample  separated  after  only  27 
cycles,  two  separated  after  fewer  than 
130  cycles  and  one  sample  separated 
after  539  cycles.  Because  a  95th 
percentile  30-month-old  child  (the 
oldest  child  likely  to  be  in  a  crib) 
weighs  35  poimds.  the  staff  chose  50 
pounds  as  a  test  weight  to  allow  a 
margin  of  safety. 

The  staff  also  tested  these  eight  cribs 
in  a  manner  similar  to  the  Canadian 
torque  test  but  used  a  lower  force. 
Under  the  Canadian  test,  a  torque  of  8 
newton  meters  (N.m)(approximately  6 
pounds  feet)  is  appUed  to  each  slat  and 
maintained  for  10  seconds.  In  the  CPSC 
staff's  tests  a  force  of  6.78  N.m  (5 
pounds  feet)  was  applied.  During  these 
tests,  samples  with  pinned  and  mortised 
crib  slats  (i.e.,  rectangular  slat  ends 
wdiich  fit  into  rectangular  openings  in 
the  crib  rails)  did  not  rotate  when  torque 
tested.  However,  samples  with  rounded 


slats  which  were  pinned  did  rotate 
when  torque  tested,  as  did  samples  with 
roimd  slat  ends  that  were  gliied. 

B.  Statutory  Authority  -  .,  i    . 

This  proceeding  is  conducted  under 
provisions  of  the  Federal  Hazardous 
Substances  Act  ("FHSA").  15  U.S.C. 
1261  et  seq.  Cribs  with  slats  that 
disengage  may  present  a  mechanical 
hazard  and  would  therefore  be  banned 
as  "hazardous  substances"  under  the 
FHSA. 

A  "hazardous  substance"  includes 
any  toy  or  other  article  intended  for  use 
by  children  which  the  Commission 
determines,  by  regulation,  presents  an 
electrical,  mechanical,  or  thermal 
hazard.  15  U.S.C.  1261(f)(1)(D).  An 
article  may  present  a  mechanical  hazard 
if,  "in  normal  use  or  when  subjected  to 
reasonably  foreseeable  damage  or  abuse, 
its  design  or  manufacture  presents  an 
unreasonable  risk  of  personal  injury  or 
illness  (1)  from  fracture,  fragmentation, 
or  disassembly  of  the  article  *  *  *."  IS 
U.S.C.  1261(8).  Under  the  FHSA,  a  toy, 
or  other  article  intended  for  use  by 
children  which  is  or  contains  a 
"hazardous  substance"  susceptible  to 
access  by  a  child  is  banned.  IS  U.S.C 
1261(q)(l)(A). 

A  proceeding  to  promulgate  a 
regulation  determining  that  a  toy  or 
other  children's  article  presents  a 
mechanical  hazard  is  governed  by  the 
requirements  set  forth  in  section  3(f) 
through  3(i)  of  the  FHSA.  15  U.S.C. 
1262(e)(l)-(i).  First,  the  Commission 
must  issue  an  advance  notice  of 
proposed  rulemaking  ("ANPR")  as 
provided  in  section  3(f).  15  U.S.C. 
1262(f).  The  ANPR  must  identify  the 
product  and  the  risk  of  injury; 
summarize  the  regulatory  alternatives 
under  consideration;  describe  existing 
standards  and  explain  why  they  do  not 
appear  to  be  adequate;  invite  comments 
from  the  public;  and  request  submission 
of  a  new  or  modified  standard.  Id. 

If  the  Commission  decides  to  continue 
the  rulemaking  proceeding  after 
considering  responses  to  the  ANPR.  the 
Commission  must  publish  the  text  of  the 
proposed  rule  along  with  a  preliminary 
regulatory  analysis  in  accordance  with 
section  3(h)  of  the  FHSA.  15  U.S.C. 
1262(h).  If  the  Commission  then  wishes 
to  issue  a  final  rule,  it  must  publish  the 
text  of  the  final  rule  and  a  final 
regulatory  analysis  that  includes  the 
elements  stated  in  section  3(i)(l)  of  the 
FHSA.  15  U.S.C.  1262(i)(l).  Before  the 
Commission  may  issue  a  final 
regulation,  it  must  make  finHing« 
concerning  volimtary  standards,  the 
relationship  of  the  costs  and  benefits  of 
the  rule,  and  the  biirden  imposed  by  the 
regulation.  15  U.S.C  1262(i)(2). 


C  The  Product 

Both  full-size  and  non-fiill-slze  cribs 
(with  non-mesh  sides),  as  defined  in  16 
CFR  Parts  1508  and  1509,  are  covered 
by  this  notice.  Cribs  are  one  of  the  few 
products  that  are  intended  for  use  when 
children  are  unattended.  Thus,  their 
safety  is  essential. 

As  discussed  above,  there  are  both 
mandatory  and  voluntary  safety 
standards  for  cribs.  Accordingly,  crib 
safety  efforts  have  generally  focused  on 
hazards  from  older  "used"  cribs. 
However,  many  cribs  from  which  slats 
have  become  disengaged  were  relatively 
new.  Of  62  crib  slat  disengagement 
incidents  reported  to  CPSC  between 
January  1, 1990  and  December  31, 1995, 
only  7  cribs  were  purchased  used  or 
were  more  than  3  years  old.  (In  14 
incidents  the  age  of  the  crib  was 
unknown.)  Moreover,  the  problem 
appears  to  affect  a  range  of 
manufacturers.  Since  1991,  five 
different  companies  have  conducted 
recalls  or  other  collective  actions  for 
cribs  with  slats  that  became  disengaged. 
Twenty-six  manufactiuers  or  retailers 
were  involved  in  the  62  slat 
disengagement  incidents  that  the 
Commission's  engineering  staff  brought 
to  the  ASTM  subconunittee's  attention 
at  its  Janiiary  and  March  1996  meetings. 

Ciurently,  there  are  at  least  20 
manufacturers  of  cribs.  In  1995,  about 
2.2  million  cribs  were  sold.  Assiuning  a 
product  Ufe  of  10  to  25  years,  there  may 
be  23  to  48  million  cribs  available  for 
use.  However,  based  on  the  population 
of  children  who  would  use  cribs  (under 
30  months  of  age),  only  about  10  million 
cribs  would  be  in  use  at  any  given  time. 
According  to  a  leading  juvenile  product 
trade  publication,  the  average 
expendituro  for  a  crib  or  cradle  in  1993 
(the  most  recent  year  for  which  such 
information  is  available)  was  about 
$160. 

Over  the  three  year  period  from  1993 
to  1995.  the  largest  ei^t  manufacturers 
each  produced  in  excess  of  200.000 
cribs.  Six  of  these  eight  manufacturers 
each  had  three  or  more  crib  slat 
disengagement  incidents  reported 
during  that  period  of  time.  These  six  are 
all  certified  by  JPMA  as  being  in 
conformance  with  the  ASTM  F1169  crib 
standard.  All  of  the  eight  manufactiuers 
conduct  some  type  of  quality  assurance 
tests.  However,  as  discussed  above,  the 
Commission  does  not  have  sufficient 
information  to  evaluate  the  adequacy  of 
these  tests. 

D.  Risks  of  Injury  and  Death 

As  explained  above,  this  notice 
concerns  the  risk  of  injury  and  death 
posed  to  children  when  the  slats  of  a 
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crib  become  disengaged  from  their  side 
panels.  Since  January  1, 1985. 138  such 
incidents  have  been  reported  to  the 
Commission.  This  includes  cases  in 
which  the  slats  were  disengaged,  loose, 
missing,  or  broken.  It  does  not  include 
incidents  that  apparently  resulted  from 
poor  maintenance  (such  as  missing  or 
improper  hardware),  misuse,  or  very  old 
"antique"  cribs. 

When  slats  disengage  from  the  crib 
side  panel,  a  gap  is  left  between  the 
remaining  slats.  A  child  may  be  able  to 
get  his  or  her  body  through  the  space 
but  not  his  or  her  head,  resulting  in 
entrapment  and  severe  injury  or  death. 
Or,  if  the  space  is  larger,  a  child  could 
fall  out  of  die  crib. 

Fortunately  most  of  the  reported 
incidents  did  not  result  in  injury.  In 
some  cases,  a  parent  noticed  that  slats 
were  loose  or  detached  before  any 
injuries  could  occur.  In  some  other 
cases,  slats  detached  when  a  parent 
raised  or  lowered  the  side  rail  of  the 
crib.  However,  twelve  of  these  incidents 
did  result  in  fataUties  and  five  in 
injuries.  C3iildren  who  died  or  were 
injured  generally  had  gotten  their  necks 
trapped  in  the  space  left  by  missing 

slflts* 

Although  the  Commission  has  worked 
with  crib  manufacturers  to  recall  cribs 
which  present  this  hazard,  the  problem 
has  continued.  Fifteen  of  the  138 
incidents  were  reported  to  the 
Commission  since  January  of  1996. 

E.  Existing  Standards 

l.CPSC  Regulations 

The  Commission's  regulations  for  full- 
size  and  non-full-size  cribs  are 
substantially  similar.  The  full-size  crib 
regulation  applies  to  cribs  with  interior 
dimensions  of  133  cm  long  by  71  cm 
wdde  (+  or  -  1.5  cm).  16  CFR  1508.3(a). 
The  nonfuU-size  crib  regulation  applies 
to  most  other  rigid-sided  cribs  that  are 
either  smaller  or  larger  than  full-size 
cribs.  16  CFR  1509.2(b)(1). 

All  cribs  must  comply  with  a 
requirement  for  the  spacing  of 
components  such  as  slats  and  spindles. 
Id.  1508.4, 1508.5. 1509.5  and  1509.6. 
Both  standards  also  have  requirements 
concerning  crib  hardware,  constructirai 
and  finishing,  and  assembly 
instructions.  Id.  1508.7, 1508.8. 1509.7, 
and  1509.8.  The  standards  also  include 
a  requirement  and  test  procedure  to 
prohibit  any  cutouts  that  could  entrap  a 
child.  Id.  1508.11  and  1509.13.  They 
.  also  require  cautionary  labeling, 
manufacturer  identification,  and 
recordkeeping.  Id.  1508.9, 1508.10. 
1509.11  and  1509.12. 

Nothing  in  CFSC's  current  crib 
regulations  requires  any  pwformance 


test  to  ensure  the  structural  integrity  of 
crib  side  panels  and  slats.  Provisions  do 
require  that  slats  be  spaced  no  more 
than  6  cm  (2%  inches)  apart  and  that 
they  maintain  their  spacing  when  force 
is  applied  in  accordance  vnth  specified 
testing.  Id.  1508.4  and  1509.4.  The 
regulations  also  contain  a  general 
requirement  that  all  wood  parts  be  "free 
from  splits,  cracks,  or  other  defects 
which  might  lead  to  structural  failure." 
Id.  1508.7(b)  and  1509.8(b).  However, 
these  requirements  do  not  specifically 
address  the  hazard  of  slats  disengaging 
from  crib  side  panels. 
2.  The  ASTMF1169  Crib  Standard 

The  ASTM  F1169  voluntary  standard 
for  full-size  cribs  contains  several  satfety 
testing  procedures.  In  addition  to  crib 
side  testing,  the  standard  includes 
vertical  impact  testing,  a  mattress 
support  system  test,  a  test  method  for 
crib  side  latches,  a  plastic  teething  rail 
test,  and  requirements  for  labeling  and 
instructional  literature. 

As  stated  above,  JPMA  operates  a 
certification  program  to  certify  that  cribs 
meet  the  ASTM  F1169  standard.  For  a 
manufacturer's  cribs  to  be  certified,  the 
manufacturer  must  test  at  least  15 
percent  of  models  quarterly  and  the 
balance  once  a  year  in  accordance  with 
the  F1169  specification. 

The  crib  side  test  of  F1169  includes 
a  cyclic  test  and  a  static  test.  For  the 
cycHc  test,  a  25-poimd  weight  is 
dropped  onto  the  side  rail  50  times  from 
a  3  inch  height.  For  the  static  test — 
conducted  after  the  cyclic  test— a  static 
load  of  100  poimds  is  applied  to  the 
bottom  rail  of  the  side  panel  as  the 
panel  is  suspended  by  the  top  rail.  Both 
the  drop  side  and  the  stationary  side  of 
the  crib  are  tested. 

Based  on  testing  conducted  by  the 
Commission  staff  and  other  available 
information,  the  current  ASTM  F1169 
standard  does  not  appear  to  be 
adequate.  One  of  the  cribs  that  had  been 
recalled  and  was  involved  in  the  death 
of  a  child  nevertheless  passed  the 
ASTM  side  panel  test  when  the 
Commission's  engineering  lab. 
conducted  its  tests.  Yet.  it  failed  a  mwe 
stringent  test. 

F.  Regulatory  Alternatives  Under 
Consideration 

The  Conunission  is  considering 
alternatives  to  reduce  the  risks  of  injury 
and  death  related  to  disengaged  crib 
slats.  The  primary  alternative  being 
considered  is  amending  CPSC's  crib 
regulations  to  require  a  test  to  ensure 
the  structural  integrity  of  crib  side 
panels  and  their  slats.  Such  a  standard 
could  be  based  on  an  enhancement  of 
the  ASTM  F1169  side  panel  lest  (e.g.. 


increasing  the  weight  that  is  dropped 
onto  the  crib  and  the  number  of  cycles) 
and  addition  of  a  torque  test. 

Another  alternative  is  for  the 
Commission  to  take  no  regulatory  acticm 
but  to  pursue  recalls  of  hazardous  cribs 
on  a  case-by-case  basis  using  its 
.authority  firom  section  15  of  the  FHSA, 
15  U.S.C.  1274.  As  explained  above, 
there  have  been  five  corrective  action 
plans  for  cribs  which  had  slats  that 
became  disengaged.  However,  since 
nimierous  manufacturers  appear  to  be 
involved,  the  Commission  is  concerned 
that  this  may  be  a  wide-spread  problem 
that  would  be  better  addressed  through 
regulation.  As  explained  above,  the 
Commission  is  also  concerned  that  the 
existing  crib  side  testing  procedure 
under  ASTM  standard  F1169  is  not 
adequate. 

Finally,  the  Conunission  staff  could 
continue  to  worit  with  the  ASTM-crib 
subcommittee  to  strengthen  the  F1169 
voluntary  standard.  This  option  would 
not  require  any  regulatory  action. 
However,  the  Commission  staff  has  been 
working  with  the  ASTM  crib 
subcommittee  since  October  1995. 
Although  slat  disengagement  incidents 
continue  to  occur,  industry  has  not 
agreed  to  make  the  voluntary  standard 
more  stringent. 

G.  Request  for  Information  and 
Comments 

This  ANPR  is  the  first  step  of  a 
proceeding  which  could  resuU  in 
amending  CPSC's  crib  standards  to 
require  structural  int^ty  tests  for  crib 
side  panels  and  their  slats.  All 
interested  persons  are  invited  to  submit 
to  the  Commission  their  comments  on 
any  aspect  of  the  alternatives  discussed 
above.  Specifically,  in  accordance  with 
section  3(f)  of  the  FHSA,  the 
Commission  requests: 

(1)  Written  comments  writh  respQCt  to 
the  risk  of  injury  identified  by  the 
Commission,  the  regulatory  alternatives 
being  considered,  and  other  possible 
alternatives  for  addressing  the  risk. 

(2)  Any  existing  standard  or  portion  of 
a  standard  which  could  be  issued  as  a 
proposed  regulation. 

(3)  A  statement  of  intention  to  modify 
or  develop  a  voluntary  standard  to 
address  the  risk  of  injury  discussed  in 
this  notice,  along  with  a  description  of 
a  plan  to  do  so. 

All  comments  and  submissions 
should  be  addressed  to  the  Office  of  the 
Secretary,  Consumer  Product  Safety 
Commissiw,  Washington,  D.C.  20207, 
and  received  no  later  than  February  14. 
1997. 
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Dated:  December  9. 1996. 

Sadye  E.  Dmn, 

Secretary,  Consumer  Product  Safety 
Commisaon. 

Reference  Docaments 

The  following  documents  contain 
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proceeding  and  are  available  for 
inspection  at  the  Office  of  the  Secretary, 
Consumer  Product  Safiaty  Commission, 
Room  502,  4330  East-West  Highway, 
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DEPARTMENT  OF  THE  TREASURY 

Internal  Revenue  Servioo 

26  CFR  Part  1 

[REO-209e34-M] 
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Ennpowarment  Zona  Employmant  -  ■ 
CretfR 

AQBICY:  Internal  Revenue  Service  (IRS), 
Treasury. 

ACTION:  Notice  of  proposed  rulemaking 
and  notice  of  public  hearing. 

SUMMARY:  This  dociunent  contains 
proposed  regulations  relating  to  the 
period  employers  may  use  in  computing 
the  empowerment  zone  emplo3nment 
credit  under  section  1396  of  the  Internal 
Revenue  Code.  These  proposed 
regulations  reflect  and  implement 
certain  changes  made  by  die  Omnibus 
Budget  Reconciliation  Act  of  1993 
(OBRA  '93).  They  affect  employers  of 
employees  who  live  and  work  in  an 
empowerment  zone  designated  tmder 
the  statute.  These  proposed  regulations 
provide  employers  with  the  guidance 
necessary  to  claim  the  credit.  This 
document  also  contains  a  notice  of 
public  hearing  on  these  proposed 
regulations. 

DATES:  Written  comments  roust  be 
received  March  17. 1997.  Outlines  of 
oral  comments  and  requests  to  speak  at 
the  public  hearing  scheduled  for  May  7. 
1997,  at  IQ  a.m.,  must  be  received  by 
April  16. 1997. 

ADDRESSES:  Send  submissions  to: 
CCJX)M:CORP:R  (REG-209834-96), 
room  5226,  Internal  Revenue  Service. 
POB  7604,  Ben  Franklin  Station, 
Washington,  D.C  20044.  Submissions 
may  be  hand  delivered  between  the 
hours  of  8  a.m.  and  5  p.m.  to: 
CC:DOM:CORP:R  (REG-209834-96), 
Courier's  Desk,  Internal  Revenue 
Service,  1111  Constitution  Avenue  NW, 
Washington,  DC.  Alternatively, 
taxpayers  may  submit  comments 
electronically  via  the  Internet  by 
selecting  the  'Tax  Regs"  option  oa  the 


IRS  Home  Page,  or  by  submitting 
comments  directly  to  the  IRS  Internet 
site  at  http://www.ir8.u8treas.gov/prod/ 
tax__regs/comments.html.  The  public 
hearing  will  be  held  in  room  2615, 
Internal  Revenue  Building,  1111 
Constitution  Avenue,  NW,  Washington, 
DC. 

FOR  FURTHER  INFOAMATKM  CONrACT: 
Concerning  the  proposed  regulations. 
Robert  G.  Wheeler,  (202)  622-6060; 
concerning  submissions  and  the 
hearing.  Michael  Slaughter.  (202)  622- 
7190  (not  toll-free  numbers). 

8UPPI.BMEKTARY  INFORMATION: 

Background 

This  document  contains  proposed 
amendments  to  the  Income  Tax 
Regulations  (26  CFR  part  1)  relating  to 
the  empowerment  zone  employment 
credit  tmder  section  1396.  Sections  1391 
through  1397D  (relating  to 
.  empowerment  zones  and  enterprise 
commimities)  were  added  to  the 
Internal  Revenue  Code  by  the  Omnibus 
Budget  Reconciliation  Act  of  1993 
(OBRA '93).  Section  1397D  of  the  Code 
authorizes  the  Secretary  of  the  Treasury 
to  prescribe  regulations  that  may  be 
necessary  or  appropriate  to  carry  out  the 
purposes  of  section  1394  throu^ 
1397C 

The  amount  of  the  empowerment 
zone  employment  credit  under  section 
1396  is  equal  to  a  specified  percentage 
of  qualified  zone  wages,  which  are 
certain  wages  paid  or  incurred  by  an 
employer  for  services  performed  by  a 
qualified  zone  employee.  Questions 
have  arisen  about  the  defuiltion  of  a 
"qualified  zone  employee"  in  section 
1396(d).  In  particular,  questions  have 
been  raised  about  the  appropriate  period 
under  section  1396(d)(1)(A)  during 
which  substantially  all  of  the  services 
performed  by  an  employee  for  his  or  her 
employer  must  be  performed  within  an 
empowerment  zone  in  a  trade  or 
business  of  the  employer. 

In  Notice  96-1, 1996-3  I.R.B.  30.  the 
IRS  announced  its  intention  to  publish 
a  notice  of  proposed  rulemaking  that 
would  clarify  the  relevant  period  for 
this  purpose.  Notice  96-1  described  a 
rule  tmder  which  employers  would 
have  a  choice  about  what  jperiod  to  use. 
and  invited  comments  on  this  and  any 
other  related  issues  for  which  guidance 
would  be  helpful  to  employers.  No 
comments  were  received.  These 
proposed  regulations  set  forth  the  rule 
described  in  Notice  96-1. 

Explanation  of  Provisions 

Under  the  proposed  regulatiiMis,  an 
employer  may  use  either  each  pay 
period  or  the  entire  calendar  year  as  the 
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relevant  period  in  detennining  whether 
a  particular  employee  performed 
•luistantially  all  of  his  or  her  services 
within  an  empowerment  zone  (the 
"location-of-services"  requirement).  For 
each  taxable  year  the  employer  must  use 
the  same  method  for  all  its  employees, 
but  the  employer  may  change  meUiods 
from  one  year  to  the  next. 

In  addition  to  comments  on  the 
relevant  period  for  appl3dng  the 
location-of-services  requirement. 
Treasury  and  IRS  request  comments  on 
other  issues  relating  to  the 
empowerment  zone  employment  credit 
with  respect  to  which  guidance  may  be 
helpful  to  employers,  hx  particular, 
commoits  are  requested  on  whether  the 
final  regulations  should  include 
guidance  on  (1)  the  meaning  of  \ 

"substantially  all"  in  the  location-of- 
.  services  requirement,  or  (2)  a  provision 
authorizing  employers  to  rely  on 
employee  certifications  to  demonstrate 
compliance  with  the  requirement  that  a 
qiialified  zone  employee's  principal 
place  of  abode  be  in  an  empowerment 
zone.  In  this  regard,  commentators  may 
wish  to  consider  analogoiis  provisions 
in  the  final  regulations  under  §  1.1394- 
1  OIL  enterprise  zone  facility  bonds  (TD 
8673, 61  FR  27258.  May  31, 1996). 

Some  taxpayers  and  their 
representatives  have  asked  whether 
there  is  any  reqtiirement  that  an 
employee's  statiis  as  a  qxialified  zone 
employee  be  certified  by  a  third  party  in 
a  fashion  similar  to  the  eligibility 
certifications  required  under  the 
targeted  jobs  tax  credit  (prior  to  its 
expiraticm  on  December  31, 1994). 
There  is  no  such  requirement. 

Pnyoeed  ECbctive  Date 

These  proposed  regulations  are 
proposed  to  be  efiiactive  December  21. 
1994,  the  date  on  which  the  nine 
empowerment  zones  authorized  by 
OBRA'93  were  designated  by  the 
Secretaries  of  Housing  and  Urban 
Development  and  Agriculture. 

Special  Analyses 

It  has  been  detnmined  that  this  notice 
of  proposed  rulemaking  is  not  a 
rigfiifimnt  regulatory  action  as  defined 
in  EO  12866.  Therefore,  a  regulatory 
assessment  is  not  required.  It  also  has 
been  determined  that  section  553(b)  of 
the  Administrative  Procedure  Act  (5 
U.S.C.  chapter  5)  does  not  apply  to  these 
legiilations,  and  because  the  regulation 
does  not  impose  a  collection  of 
information  on  small  entities,  the 
R^ulatory  Flexibility  Act  (5  U.S.C 
chapter  6)  does  not  apply.  Pursuant  to 
section  ^80S(f)  of  the  Internal  Revenue 
Code,  this  notice  of  proposed 
rulemaking  will  be  submitted  to  the 


Chief  Coimsel  for  Advocacy  of  the  Small 
Business  Administration  for  comment 
on  its  impact  on  small  business. 

Comments  and  Public  Hearing 

Before  these  proposed  regulations  are 
adopted  as  final  regiilations. 
consideration  will  be  given  to  any 
written  comments  (preferably  a  signed 
original  and  eight  (8)  copies)  that  are 
timely  submitted  to  the  IRS.  All 
comments  will  be  available  for  public 
inspection  and  copying. 

A  public  hearingnas  been  scheduled 
for  Wednesday.  May  7, 1997  in  room 
2615,  Internal  Revenue  Building,  1111 
Constitution  Avenue  NW,  Washington, 
DC.  Because  of  access  restrictions, 
visitors  will  not  be  admitted  beyond  the 
building  lobby  more  than  15  minutes 
before  the  hearing  starts. 

The  rules  of  26  CFR  601.601(a)(3) 
-apply  to  the  hearing.  Persons  that  wish 
to  present  oral  comments  at  the  hearing 
must  submit  written  comments  and  an 
outline  of  topics  to  be  discussed  and  the 
time  to  be  devoted  to  each  topic  (signed 
original  and  eight  (8)  copies  by 
Wednesday,  April  16, 1997). 

A  period  of  10  minutes  will  b6 
allotted  to  each  person  for  making 
comments. 

An  agenda  showing  the  schedvding  of 
the  speakers  will  be  prepared  after  the 
deadline  for  receiving  outlines  has 
passed.  Copies  of  the  agenda  will  be 
avaiM>le  free  of  charge  at  the  hearing. 
Drafting  Information 

The  principal  author  of  these 
regulations  is  Roberi  G.  Wheeler,  Office 
of  Associate  Chief  Counsel,  Employee 
Benefits  and  Exempt  Organizations. 
However,  other  personnel  from  the  IRS 
and  Treasury  Department  participated 
in  their  development 
List  of  Subjects  in  26  CFR  Part  1 

Income  taxes.  Reporting  and 
recordkeeping  reqiiirements. 

Proposed  Amendments  to  the 
Regulations 

Accordingly,  26  CFR  part  1  is 
proposed  to  be  amended  as  follows: 

PART  1-4NC0ME  TAXES 

Paragr^h  1.  The  authority  citation 

for  part  1  is  amended  by  adding  an  entry 

in  numerical  order  to  read  as  follows: 

Audiorily:  26  U.S.C.  7805  •  *  * 
Section  1.1396-1  also  issued  imder  26 

U.S.C.  1397D. 
Par.  2.  A  new  undesignated 

centeriieading  and  §  1.1396-1  are  added 

to  read  as  follows: 

Empowerment  Zone  Employment 
Credit 

f  1.1396-1    QuaUnadzoneamployaea. 

(a)  Zn  general.  A  qualified  zmie 
employee  of  an  emplo3rer  is  an 


employee  who  satisfies  the  location-<rf- 
services  requirement  and  the  abode 
requirement  with  respect  to  the  same 
empowerment  zcme  and  is  not  otherwise 
excluded  by  section  1396(d). 

(1)  Location-of-services  requirement. 
The  location-of-services  requirement  is 
satisfied  if  substantially  all  of  the 
services  performed  by  the  employee  for 
the  employer  are  perfonned  in  the 
empowermmt  zone  in  a  trade  or 
business  of  the  employer. 

(2)  Abode  requirement  The  abode 
requirement  is  satisfied  if  the 
employee's  principal  place  of  abode 
while  performing  those  services  is  in  the 
empowerment  zone. 

(b)  Period  for  applying  location-of- 
services  requirement.  In  applying  the 
location-of-services  requirement,  an 
employer  may  use  either  the  pay  period 
method  described  in  paragraph  (b)(1)  of 
this  section  or  the  calendar  year  method 
described  in  paragraph  (bK2)  of  this 
section.  For  each  taxable  year  of  an 
employer,  the  employer  must  either  use 
the  pay  period  method  with  respect  to 
all  of  its  employees  or  use  the  calendar 
year  method  with  respect  to  all  of  its 
employees.  The  empfoyer  may  change 
the  method  applied  to  all  of  its 
employees  from  one  taxable  year  to  the 
next 

(1)  Pay  period  method — (i)  Relevant 
period.  Under  the  pay  period  method, 
the  relevant  period  for  applying  the 
location-of-services  requirement  is  each 
pay  pwriod  in  which  an  employee 
provides  services  to  the  employer.  If  an 
employer  has  one  pay  period  for  certain 
employees  and  a  different  pay  period  bx 
other  employees  (e.g.,  a  wreeldy  pay 
period  for  hourly  wage  employees  and 

a  bi-wed(Jy  pay  period  for  salaried 
employees),  the  pay  period  actually 
applicable  to  a  particular  employee  is 
the  relevant  pay  period  for  that   . 
employee  under  this  method. 

(ii)  Application  of  method.  Under  this 
method,  an  employee  does  not  satisfy 
the  location-of-services  requirement 
during  a  pay  period  unless  substantially 
all  of  the  services  performed  by  the 
employee  for  the  employer  during  that 
pay  period  are  performed  within  the 
empowermont  zone  in  a  trade  or 
business  of  the  employer. 

(2)  Calendar  year  method— {i) 
Relevant  period.  Under  the  calendar 
year  method,  the  relevant  period  for  an 
employee  is  the  entire  calendar  year 
with  respect  to  which  the  credit  is  being 
claimed.  However,  for  any  employee 
who  is  employed  by  the  employer  for 
less  than  the  entire  calmidar  year,  the 
relevant  period  is  the  portion  of  that 
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calendar  year  during  which  the 
employee  is  employed  by  the  employer. 

(li)  Application  of  method.  Under  this 
method,  an  employee  does  not  satisfy 
the  location-of-services  requirement 
during  any  part  of  a  calendar  year 
unless  substantially  all  of  the  services 
performed  by  the  employee  for  the . 
employer  during  that  calendar  year  (or, 
if  the  employee  is  employed  by  the 
employer  for  less  than  the  entire 
calendar  year,  the  portion  of  that 
calendar  year  during  which  the 
employee  is  employed  by  the  employer) 
are  performed  within  the  empowerment 
zone  in  a  trade  or  business  of  the 
employer. 

(3)  Examples.  This  paragraph  (b)  may 
be  illustrated  by  the  following 
examples.  In  each  example,  the 
employees  satisfy  the  abode 
requirement  at  all  relevant  times  and  all 
services  performed  by  the  employees  for 
their  employer  are  performed  in  a  trade 
or  business  of  the  employer.  The 
employees  are  not  precluded  from  being 
qualified  zone  employees  by  section 
1396(dK2)  (certain  employees 
ineligible).  No  portion  of  the  employees' 
wages  is  precluded  from  being  qualified 
zone  wages  by  section  1396(c)(2)  (only 
first  $15,000  of  wages  taken  into 
accotmt)  or  section  13g6(c)(3) 
(coordination  with  targeted  jobs  credit 
and  work  opportunity  credit).  The 
examples  are  as  follows: 

Example  1.  (i)  Employer  X  has  a  weddy 
pay  period  for  all  its  employees.  Emplojree  A 
wotia  for  X  throughout  1997.  During  each  of 
the  first  20  weekly  pay  periods  in  1997. 
substantially  all  of  A's  work  for  X  is 
perftxmed  within  the  empowerment  zone  in 
which  A  resides.  A  also  works  in  the  zone 
at  various  times  during  the  rest  of  the  year, 
but  there  is  no  other  pay  period  ia  which 
substantially  all  of  A's  work  for  X  is 
performed  within  the  empowerment  zone. 

(ii)  Employer  X  uses  tiie  pay  period 
method.  For  each  of  the  first  20  pay  periods 
of  1997,  A  is  a  qualified  zone  employee,  all 
of  A's  wages  from  X  are  qualified  zone  wages, 
and  X  may  claim  the  empowennent  zone 
employment  credit  with  respect  to  those 
wages.  X  cannot  claim  the  credit  with  respect 
to  any  of  A's  wages  for  the  rest  of  1997. 

Example  2.  (i)  Employer  Y  has  a  weeldy 
pay  period  for  its  fiactory  workers  and  a  bi- 
weekly pay  period  for  its  office  workers. 
Employee  B  works  for  Y  in  various  factories 
and  Employee  C  works  for  Y  in  various 


(ii)  Bmploym-  Y  uses  the  pay  period 
method.  Y  must  use  B's  weekly  pay  periods 
to  determine  the  periods  (if  any)  in  which  B 
is  a  qualified  zone  employee.  Y  may  claim 
the  empowennent  zone  employment  credit 
with  respect  to  B's  wages  only  for  the  weekly 
pay  peqods  for  which  B  is  a  qualified  zone 
employee,  because  those  are  B's  only  wages 
that  are  qualified  zone  wages.  Y  must  use  Cs 
bi-weekly  pay  periods  to  determine  the 
periods  (if  any)  in  which  C  is  a  qualified  zone 


employee.  Y  may  claim  the  credit  with 
respect  to  C's  wages  only  for  the  bi-%reekly 
pay  periods  for  which  C  is  a  qualified  zone 
employee,  because  those  are  C's  only  wages 
that  are  qualified  zone  wages. 

Example  3.  (i)  Employees  D  and  E  work  for 
Employer  Z  throughout  1997.  Although  some 
of  Us  work  for  Z  in  1997  is  performed 
outside  the  empowennent  zone  in  which  O 
resides,  substantially  all  of  it  is  performed 
within  the  empowerment  zone.  E's  work  for 
Z  is  performed  within  the  empowerment 
zone  in  which  E  resides  for  several  weeks  of 
1997  but  outside  the  zone  for  the  rest  of  the 
year  so  that,  viewed  on  an  annual  basis,  E's 
work  is  not  substantially  all  perfbnned 
within  the  empowerment  zone.  '^ "'    ' 

(ii)  Employer  Z  uses  the  calendar  year 
method.  D  is  a  qualified  zone  employee  ktr 
the  entire  year,  all  of  D's  1997  wages  from  Z 
are  qualified  zone  wages,  and  Z  may  claim 
the  empowerment  zone  employment  credit 
with  respect  to  all  of  those  wages,  including 
the  portion  attributable  to  work  outside  the 
zone.  Under  the  calendar  year  method,  E  is 
not  a  qualified  zone  employee  for  any  part  of 
1997,  none  of  B's  1997  wages  are  qualified 
zone  wages,  and  Z  cannot  claim  any 
empowerment  zone  employment  credit  with 
respect  to  E's  wages  for  1997.  Z  cannot  use 
the  calendar  year  method  for  D  and  the  ^y 
period  method  for  E  because  Z  must  use  the 
same  method  for  all  employees.  For  1998, 
however,  Z  can  switch  to  the  pay  period 
method  for  B  if  Z  also  switches  to  the  pay 
period  method  for  D  and  all  Z's  other 
omployees. 

(c)  Effective  date.  This  section  applies 
with  respect  to  wages  paid  or  incurred 
on  or  after  (December  21, 1994. 
MargnetMilMrRichanfaaa.     .    -    "^ 
Commissioner  of  Internal  Revenue. 
IFR  Doa  96-31718  Filed  12-13-96;  8:45  am] 


DEPARTMENT  OF  LABOR'    ^' 

Occupational  SaMty  and  IImWi 
Administration 

29  CFR  Part  1926 

[Docket  Na  8-775]  -  .\,u 

raN1218-AAa6 

Negotiatad  RulanMldngConimHIaa; 
Raastabllsh 

AGENCY:  Occupational  Safety  and  Health 
Administration  (OSHA).  Department  of 
Labor. 

ACTKM:  Notice  of  reestablishment  of  the 
Steel  Erection  Negotiated  Rulemaking 
Advisory  Committee  charter. 

SUMMARY:  The  Secretary  of  Labor  has 
determined  that  it  is  in  the  public 
interest  to  reestablish  the  charter  of 
Steel  Erection  Negotiated  Rulemaking 
Advisory  Committee  (SENRAC)  for  the 
Committee  to  complete  its  charge  to 


make  recommendations  to  OSHA  on  a 
proposed  rule  for  steel  erection 
activities  in  construction.  The  re- 
estabiishmffiit  of  the  charter  will  allow 
SENRAC  to  continue  its  work  for  a 
period  of  two  years  or  until  the 
promulgation  of  the  final  standard, 
whichever  occurs  first. 
DATES:  The  Charter  will  be  filed  an 
December  31. 1996. 
ADDRESSES:  Any  written  comments  in 
response  to  this  notice  should  be  sent  in 
quadruplicate,  to  the  Docket  Officer. 
Docket  S-775,  U.S.  Department  of 
Labor,  Occupational  Safety  and  Health 
Administration,  Room  N2624,  200 
Constitution  Avenue.  N.W., 
Washington,  D.C  20210  (202)  219-7894. 
FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Bonnie  Friedman,  Director,  Office  of 
Information  and  Consiuner  Affoirs, 
OSHA,  U.S.  Department  of  Labor,  Room 
N-3647,  200  Constitution  Avenue, 
N.W.,  Washington,  D.C.  20210; 
telephone  (202)  219-6615. 
SUPPLEMENTARY  INFORMATION:  In 
accordance  with  the  Federal  Adviscwy 
Committee  Act  (Title  5  U.S.C.  App.  I), 
section  3  of  1990,  Title  5  U.S.C  561,  et 
seq.,  the  Secretariy  of  Labor  has 
determined  that  the  reestablishment  of 
SENRAC's  charter  is  in  the  public 
interest  in  connection  with  the 
performance  of  duties  imposed  on  the 
Department  by  the  Occupational  Safety 
and  Health  Act  (29  U.S.C.  651,  et  seq.). 

SENRAC  is  composed  of  20  members 
including  representatives  bom  labor, 
industry,  small  business,  public 
interests  and  government  agencies 
appointed  by  the  Secretary  of  Labor. 

"The  Department  of  Labor  anticipates 
that  the  SENRAC  Committee  will  soon 
complete  its  woric  on  the  first  phase  of 
a  revised  steel  erection  standard.  The 
Committee  did  not  believe  it  had 
enough  information  to  agree  on  one 
issue  that  was  a  part  of  its  original 
mandate,  the  standards  governing 
slippery  metal  deck  surfaces.  The 
Committee  will  seek  information,  data, 
studies,  and  views  from  all  interested 
members  of  the  public  to  assist  in 
developing  a  recommendation  on  this 
issue. 

The  Committee  will  report  to  the 
Assistant  Secretary  for  Occupational 
Safety  and  Health.  It  will  function  solely 
as  an  advisory  body  in  compliance  with 
the  provisions  of  the  Federal  Advisory 
Committee  Act  (FACA)  and  the 
Negotiated  Rulemaking  Act  (NRA).  Its 
charter  will  be  filed,  as  required  by 
FACA,  within  fifteen  (15)  days  of  the 
date  of  this  publication. 

Meetings  of  this  committee  will  be 
announced  in  the  Federal  Register  and 
are  open  to  the  public. 
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Interested  parties  are  invited  to 
submit  comments  regarding  the  re- 
establishment  of  the  committee  to  the 
Docket  Officer.  Docket  S-775,  U.S. 
Department  of  Labor,  Occupational 
Safety  and  Health  Administration, 
Room  N2624,  200  Constitution  Avenue, 
N.W.,  Washington,  D.C  20210;  (202) 
219-7894.  All  parties  interested  in 
furnishing  infcnmation,  data,  studies, 
and  views  on  the  matter  of  slippery 
metal  deck  surfaces  may  fumi^  such 
material  to  the  Committee  at  the  same 
address. 

With  this  notice,  I  am  reestablishing 
the  charter  of  the  Steel  Erection 
Negotiated  Rulemaking  Advisory 
Committee. 

Signed  at  Washiogton,  DC  this  10th  day  of 
December,  1996. 

Robot  B.  Rekh. 

Secntary  of  Labor.  ',■  '     . 

[FR  Doc  96-31807  Filed  12-13-96;  8:45  am] 
MLUNQ  COOS  48ie-M-^ 


ENVIRONMENTAL  PROTECTION 
AGENCY 


40CFRPart52 
[FL-0S7-1-«636b:  FRL-6640-q 

Approval  and  Promulgation  of 
Imptemantation  Plans  Florida: 
Approval  of  Revisions  to  ttte  State 
Implementation  Plan 

AGENCY:  Environmental  Protection 

Agency  (EPA). 

ACnOW:  Proposed  rule. 

summary:  Tlie  EPA  proposes  to  approve 
the  State  implementation  plan  (SIP) 
revision  submitted  by  the  State  of 
Florida  for  the  purpose  of  granting 
variances  from  the  Stage  II  vapor 
recovery  program.  In  the  final  rules 
section  of  this  Federal  Register,  the  EPA 
is  approving  the  State's  SIP  revision  as 
a  direct  final  rule  without  prior  proposal 
because  the  Agency  views  this  as  a 
noncontroversial  revision  amendment 
and  anticipates  no  adverse  comments.  A 
detailed  rationale  for  the  approval  is  set 
forth  in  the  direct  final  rule.  If  no 
adverse  comments  are  received  in 
response  to  this  proposed  rule,  no 
further  activity  is  contemplated  in 
relation  to  this  proposed  rule.  If  EPA 
receives  adverse  comments,  the  direct 
final  rule  will  be  withdrawn  and  all 
public  comments  received  will  be 
addressed  in  a  subsequent  final  rule 
based  on  this  proposed  rule.  The  EPA 
will  not  institute  a  second  comment 
period  on  this  document  Any  parties 
interested  in  commenting  on  this 
document  should  do  so  at  this  time. 


DATES:  To  be  considered,  commraits 
must  be  received  by  Janiiary  15, 1997. 
ADDRESSES:  Written  comments  on  this 
action  should  be  addressed  to  Alan 
Powell  at  the  EPA  Regional  Office 
listed. 

Copies  of  the  documents  relative  to 
this  action  are  available  for  public 
inspection  during  normal  business 
hoiurs  at  the  following  locations.  T^e 
interested  persons  wanting  to  examine 
these  documents  should  make  an 
api>ointment  with  the  appropriate  office 
at  least  24  hours  before  the  visiting  day. 

Environmental  Protection  Agency, 
Region  4  Air  Programs  Branch,  100 
Alabama  Street,  SW,  Atlanta,  Georgia 
30303.  Florida  Department  of 
Enviromnental  Protection,  Twin  Towers 
Office  Building,  2600  Blair  Stone  Road, 
Tallahassee.  Florida  32399-2400. 
FOR  FURTHER  INFORMATION  CONTACT: 
Alan  Powell,  Regulatory  Planning  and 
Development  Section,  Air  Programs 
Branch,  Air,  Pesticides  &  Toxics 
Management  Division,  Region  4 
Environmental  Protection  Agency,  100 
Alabama  Street,  SW.,  Atlanta,  Georgia 
30303.  The  telephone  number  is  404/ 
562-9045.  Reference  file  FL-067-1- 
9635. 

SUPPLEMENTARY  INFORMATION:  For 
additional  information  see  the  direct 
final  rule  which  is  published  in  the 
rules  section  of  this  Federal  Register. 

Dated:  September  5,  1996, 
A.  Stanley  Meiburg. 
Acting  Regional  Administrator. 
[FR  Doc.  96-31593  Filed  12-13-96;  8:45  am] 
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40CFRPart55 
(FRL-6664-6I 

Outer  Continental  Shelf  Air 
Regulations:  Conalstancy  Update  for 
California 

agency:  Environmental  Protection 
Agency  ("EPA"). 

ACTION:  Notice  of  proposed  rulemaking; 
consistency  update. 

SUMMARY:  EPA  is  proposing  to  update  a 
portion  of  the  Outer  Ck}ntinental  Shelf 
("OCS")  Air  Regulations.  Requirements 
applying  to  OCS  sources  located  within 
25  miles  of  states'  seaward  boimdaries 
must  be  updated  periodically  to  remain 
consistent  with  the  requirements  of  the 
corresponding  onshore  area  ("COA"),  as 
mandated  by  section  328(a)(1)  «f  the 
Qean  Air  Act  ("the  Act"),  the  Qean  Air 
Act  Amendments  of  1990.  The  portion 
of  the  OCS  air  regulations  that  is  being 
updated  pertains  to  the  requirements  for 
OCS  sources  for  which  the  Santa 


Barbara  County  Air  Pollution  Contn^ 
District  (Santa  Barbara  County  APCD), 
the  South  Coast  Air  Quality 
Management  District  (South  Coast 
AQMD)  and  the  Venttua  County  Air 
Pollution  Control  District  (Ventura 
County  APCD)  are  the  designated  COAs. 
The  OCS  requirements  for  the  above 
Districts,  contained  in  the  Technical 
Support  Document,  are  proposed  to  be 
incorporated  by  reference  into  the  Code 
of  Federal  Regulations  and  are  listed  in 
the  appendix  to  the  OCS  air  regulations. 
Proposed  changes  tothe  existing 
requirements  are  discussed  below: 

DATES:  Comments  on  the  proposed 
update  must  be  received  on  or  before 
January  15, 1997. 

ADDRESSES:  Comments  must  be  mailed 
(in  duplicate  if  possible)  to:  EPA  Air 
Docket  (A-5),  Attn:  Docket  No.  A-93-16 
Section  Xm.  Environmental  Protection 
Agency,  Air  and  Toxics  Division, 
R^on  9,  75  Hawthorne  St.,  San 
Francisco,  CA  94105. 

Docket:  Supporting  information  used 
in  developing  the  proposed  notice  and 
copies  of  the  dociunents  EPA  is 
proposing  to  incorporate  by  reference 
are  contained  in  Docket  No.  A-93-16 
Section  xm.  This  docket  is  available  fm 
public  inspection  and  copying 
Monday — Friday  during  regular 
business  hours  at  the  following 
locations: 

EPA  Air  Docket  (A-5).  Attn:  Docket 
No.  A-93-16  Section  Xm, 
Environmental  Protecticm  Agency,  Air 
and  Toxics  Division,  Region  9,  75 
Hawthorne  St.,  San  Francisco,  CA 
94105. 

EPA  Air  Docket  (LE-131),  Attn:  Air 
Docket  No.  A-93-16  Section  Xffl, 
Enviroimiental  Protection  Agency,  401 
M  Street  SW,  Room  M-1 500, 
Washington,  DC  20460.  A  reasonable  fee 
may  be  charged  for  copying. 

FOR  FURTHER  INFORMATION  CONTACT: 
Christine  Vineyard.  Air  and  Toxics 
Division  (Air-4),  U.S.  EPA  Region  9,  75 
Hawthorne  Street,  San  Francisco,  CA 
94105.(415)744-1197. 

SUPPLEMENTARY  MFORMATION: 

Backgromid 

On  September  4, 1992,  EPA 
promulgated  40  CFR  part  55 ' ,  which 
established  requirements  to  control  air 
pollution  fiom  OCS  sources  in  order  to 
attain  and  maintain  federal  and  state 


■  The  rwdsr  may  raEsr  to  the  Notice  of  Propoted 
Rulemakiog.  December  5. 1901  (56  FR  63774).  and 
the  preamble  to  the  final  rale  promulgated 
September  4, 1992  (57  FR  40792)  for  further 
background  and  infonnation  on  the  OCS 
regutationa. 
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ambient  air  quality  standards  and  to 
comply  with  the  provisions  of  part  C  of 
title  I  of  the  Act.  Part  55  applies  to  all 
OCS  sources  offshore  of  the  States 
except  those  located  in  the  Gulf  of 
Mexico  west  of  87.5  degrees  longitude. 
Section  328  of  the  Act  requires  Ubat  for 
such  sources  located  within  25  miles  of 
a  state's  seaward  boundary,  the 
requirements  shall  be  the  same  as  would 
be  applicable  if  the  sources  were  located 
in  the  COA.  Because  the  OCS 
requirements  are  based  on  onshore 
requirements,  and  onshore  requirements 
may  change,  section  328(a)(1)  requires 
that  EPA  update  the  OCS  requirements 
as  necessary  to  maintain  consistency 
with  onshore  requirements. 

Pursuant  to  §  55.12  of  the  OCS  rule, 
consistency  reviews  will  occur  (1)  at 
least  annually:  (2)  upon  receipt  of  a 
Notice  of  Intent  under  §  55.4;  or  (3) 
when  a  state  or  local  agency  submits  a 
rule  to  EPA  to  be  considered  for 
incorporation  by  reference  in  part  55. 
This  notice  of  proposed  rulemaking  is 
being  promulgated  in  response  to  the 
submittal  of  rules  by  three  local  air 
pollution  control  agencies.  Public 
comments  received  in  writing  within  30 
days  of  publication  of  this  notice  will  be 
considered  by  EPA  before  publishing  a 
notice  of  Rnal  rulemaking. 

Section  328(a)  of  the  Act  requires  that 
EPA  establish  requirements  to  control 
air  pollution  from  OCS  sources  located 
within  25  miles  of  states'  seaward 
boundaries  that  are  the  same  as  onshore 
requirements.  To  comply  with  this 
statutory  mandate,  EPA  must 
incor|X)rate  appUcable  onshore  rules 
into  part  55  as  they  exist  onshore.  This 
limits  EPA's  flexibility  in  deciding 
which  requirements  will  be 
incorporated  into  part  55  and  prevents 
EPA  from  making  substantive  changes 
to  the  requirements  it  incorporates.  As 
a  result,  EPA  may  be  incorporating  rules 
into  part  55  that  do  not  conform  to  all 
of  EPA's  state  implementation  plan 
(SIP)  guidance  or  certain  requirements 
of  the  Act.  Consistency  updates  may 
result  in  the  inclusion  of  state  or  local 
rules  or  regulations  into  part  55,  even 
though  the  same  rules  may  ultimately  be 
disapproved  for  inclusion  as  part  of  the 
SIP.  Inclusion  in  the  OCS  rule  does  not 
imply  that  a  rule  meets  the  requirements 
of  the  Act  for  SIP  approval,  nor  does  it 
imply  that  the  rule  will  be  approved  by 
EPA  for  inclusion  in  the  SIP. 

EPA  Evaluation  and  Proposed  Action 

In  updating  40  CFR  part  55,  EPA 
reviewed  the  rules  submitted  for 
inclusion  in  part  55  to  ensure  that  they 
are  rationally  related  to  the  attainment 
or  maintenance  of  federal  or  state 
ambient  air  quality  standards  or  part  C 


of  title  I  of  the  Act.  that  they  are  not 
designed  expressly  to  prevent 
exploration  and  development  of  the 
OCS  and  that  they  are  applicable  to  OCS 
sources.  40  CFR  55.1.  EPA  has  also 
evaluated  the  rules  to  ensure  they  are 
not  arbitrary  or  capricious.  40  CFR  55.12 
(e).  In  addition,  EPA  has  excluded 
administrative  or  procedural  rules.^  and 
requirements  that  regulate  toxics  which 
are  not  related  to  the  attainment  and 
maintenance  of  federal  and  state 
ambient  air  quaUty  standards. 

A.  After  review  of  the  rules  submitted 
by  Santa  Barbara  County  APCD  against 
the  criteria  set  forth  above  and  in  40 
CFR  part  55,  EPA  is  proposing  to  make 
the  following  rules  applicable  to  OCS 
sources  for  which  the  Santa  Barbara 
County  APCD  is  designated  as  the  COA. 

1.  The  following  rules  were  submitted 
as  revisions  to  existing  requirements: 

Rule  102    Definitions  (Adopted  7/18/ 

96) 
Rule  205    Standards  for  Granting 

Applications  (Adopted  8/15/96) 
Rule  323    Architectural  Coatings 

(Adopted  7/18/96) 

B.  After  review  of  the  rules  submitted 
by  South  Coast  AQMD  against  the 
criteria  set  forth  above  and  in  40  CFR 
part  55,  EPA  is  proposing  to  make  the 
following  rules  applicable  to  OCS 
sources  for  which  the  South  Coast 
AQMD  is  designated  as  the  COA. 

1.  The  following  rules  were  submitted 
as  revisions  to  existing  requirements: 
Rule  301    Permit  Fees  (except  (e)(3) 

and  Table  IV)  (Adopted  5/10/96) 
Rule  304    Equipment,  Materials,  and 

Ambient  Air  Analyses  (Adopted  5/ 

10/96) 
Rule  304.1    Analyses  Fee  (Adopted  5/ 

10/96) 
Rule  306    Plan  Fees  (Adopted  5/10/96) 
Rule  309    Fees  for  Regulation  XVI 

Plans  (Adopted  5/10/96) 
Rule  430    Breakdown  Provisions  ((a) 

and  (e)  only)  (Adopted  7/12/96) 
Rule  1 107    Coating  of  Metal  Parts  and 

Products  (Adopted  3/8/96) 
Rule  1 1 1 3    Architectural  Coatings 

(Adopted  3/8/96) 
Rule  1129    Aerosol  Coatings  (Adopted 

3/8/96) 
Rule  1 1 36    Wood  Products  Coatings 

(Adopted  6/14/96) 
Rule  1303    Requirements  (Adopted  5/ 

10/96) 
Rule  1304    Exemptions  (Adopted  6/ 

14/96) 


'After  delegation,  each  COA  will  uae  ila 
administrative  and  pioceduraj  rules  as  onshore.  In 
thoae  instances  where  EPA  does  not  delegate 
authority  to  implement  and  enforce  part  55,  KPA 
will  use  its  o%vn  administrative  and  procedural 
requirements  to  implement  the  sutxiantive 
requirements.  40  CFR  SS.  1 4  (cK4}. 


Rule  1306    Emission  Calculations 

(Adopted  6/14/96) 
Rule  1610    Old- Vehicle  Scrapping 

(Adopted  3/8/96) 
Rule  2002    Allocations  for  Oxides  of 

Nitrogen  and  Oxides  of  Sulfur 

(Adopted  7/12/96) 
Rule  2004    Requirements  (except  (1)(B 

and  O)  (Adopted  7/12/96) 
Rule  2005    New  Source  Review  for 

RECLAIM  (except  (i))  (Adopted  7/ 

12/96) 
Rule  2011    Requirements  for 

Monitoring,  Reporting,  and 

Recordkeeping  for  SOx  Emissions 

(Adopted  7/12/96) 
Rule  2012    Requirements  for 

Monitoring,  Reporting,  and 

Recordkeeping  for  NOx  Emissions 

(Adopted  7/12/96) 
Rule  2015    Backstop  Provisions  (except 

(b)(1)(G)  and  (b)(3)(B))  (Adopted  7/ 

12/96) 

2.  The  following  rules  Were  submitted 
but  will  not  be  included  until  the 
District's  Title  V  Operating  Permits 
profftim  has  been  approved: 

Rule  518    Variance  Procedures  for  Title 

V  FadliUes  (Adopted  8/11/95) 
Rule  518.1    Permit  Appeal  Procedures 

for  Title  V  Facilities  (Adopted  8/11/ 

95) 
Rule  518.2    Federal  Alternative 

Operating  Conditions  (Adopted  1/ 

12/96) 
Rule  XXX    Title  V  Permits  (Adopted 

8/11/95) 

3.  The  following  rule  was  submitted 
but  will  not  be  included  because  it  does 
not  apply  to  OCS  Sources: 

Rule  1902    Transportation  Conformity 

(Adopted  5/10/96) 

Q  After  review  of  the  rules  submitted 
by  Ventura  County  APCD  against  the 
criteria  set  forth  above  and  in  40  CFR 
part  55,  EPA  is  proposing  to  make  the 
following  rules  applicable  to  OCS 
sources  for  which  Ventura  County 
APCD  is  designated  as  the  COA. 

1.  The  following  rules  were  submitted 
as  revisions  to  existing  requirements: 
Rule  2    Definitions  (Adopted  4/9/96) 
Rule  23    Exemptions  (Adopted  '  /9/96) 
Rule  44    Exemption  Evaluation  i-ee 

(Adopted  9/10/96) 
Rule  72    New  Source  Performance 

Standards  (NSPS)  (Adopted  9/10/96) 
Rule  74.6    Surface  Cleaning  and 

Degreasing  (Adopted  7/9/96) 
Rule  74.6.1    Cold  Cleaning  Operations 

(Adopted  7/9/96) 
Rule  74.6.2    Batch  Loaded  Vapor 

Degreasing  Operations  (Adopted  7/9/ 

96) 
Rule  74.12    Surface  Coating  of  Metal 

Parts  and  Products  (Adopted  9/10/96) 
Rule  74.20    Adhesives  and  Sealants 

(adopted  9/10/96) 


Federal  Register  /  Vol.  61.  No.  242  /  Monday.  December  16.  1996  /  Propoaed  Rules  66005 


Rule  74.20    Adhesives  and  Sealants 

(adopted  8/10/96) 
Riile  74.24    Marine  Coating  Opmations 

(Adopted  9/10/96) 
Rule  74.30    Wood  Products  Coatings 

(Adopted  9/10/96) 

2.  The  following  rale  was  submitted  to 
he  removed  fnxn  Section  54.14: 
Rule  66    Organic  Solvents  .    | 

ExecntiTe  Order  12291  (R^nlatoiy 
Impact  Analysis) 

The  OfBce  of  Management  and  Budget 
has  exempted  this  rule  from  the 
requirements  of  Section  3  of  Executive 
Order  12291.  Tliis  exemption  continues 
in  effect  under  Executive  Order  12866 
which  superseded  Executive  Oder 
12291  on  September  30, 1993.  .     j 

Regulatory  Flexibility  Act 

The  Regulatory  Flexibility  Act  of  1980 
requires  each  federal  agency  to  perform 
a  Regulatory  Flexibility  Analysis  for  all 
rules  that  are  likely  to  have  a 
"significant  impact  on  a  substantial 
number  of  smaU  entities."  Small  entities 
include  small  bxisinesses,  organizations, 
and  governmental  jurisdictions. 

As  was  stated  in  the  final  regulation, 
the  OCS  rule  does  not  apply  to  any 
small  entities,  and  the  structure  of  the 
rule  averts  direct  impacts  and  mitigates 
indirect  impacts  on  small  entities.  This 
consistency  update  merely  incorporates 
onshore  requirements  into  the  OCS  rule 
to  maintain  consistency  with  onshore 
regulations  as  reqiiired  by  section  328  of 
the  Act  and  does  not  alter  the  structure 
of  the  rule. 

The  EPA  certifies  that  this  notice  of 
proposed  rulemaking  will  not  have  a 
significant  impact  on  a  substantial 
number  of  small  entities. 

List  of  Subjects  in  40  CFR  Part  55 

Environmental  protection. 
Administrative  practice  and  procedure, 
Air  pollution  control,  Hydrocarbons, 
Intergovernmental  relations.  Nitrogen 
dioxide.  Nitrogen  oxides.  Outer 
Continental  Shelf,  Ozone,  Particulate 
matter.  Permits,  Reporting  and 
recordkeeping  requirements.  Sulfur 
oxides. 

Dated:  December  8. 1996. 
Fdida  Maicos, 
Regionai  Administrator. 

Htle  40  of  the  Code  of  Federal 
Regulations,  part  55,  is  proposed  to  be 
amended  as  followrs: 

PART55-{AMENDEP] 

1.  The  authority  citation  for  part  55 
continues  to  read  as  follows: 

Anthorlty:  Section  328  of  tlie  Qean  Air  Act 
(42  U.S.C  7401  0t  seq.)  as  amended  by  Public 
Uw  101-549. 


2.  Section  55.14  is  proposed  to  be 
amended  by  revising  paragraphs 
(e)(3)(U)(F),  (e)(3)(U)(G),  and  (e)(3)(u)(H) 
to  read  as  follows: 

156.14   Raquiramanti«tat  apply  to  OCS 
I  located  wWikt  28  mUaa  of  t 
I  Dounaanaai  ny  ■■■■■ 


(«)••• 
(3)  •  •  • 
(U) '  •  * 

(F)  Santa  Barbara  County  Air 
Pollution  Control  District  Requirements 
Applicable  to  OCS  Sources. 

(G)  South  Coast  Air  Quality 
Management  District  Requirements 
Apphoable  to  OCS  Sources  (Part  I  and 
PartU). 

(H)  Ventura  County  Air  Pollution 
Control  District  Requirements 
Applicable  to  OCS  Sources. 
•        •        *        *        • 

3.  Appendix  A  to  40  CFR  Part  55  is 
proposed  to  be  amended  by  revising 
paragraphs  (b)(6),  (b)(7),  and  (b)(8) 
under  the  heading  "California"  to  read 
as  follows: 

Appmdix  A  to  40  CFR  Part  55-4isting 
of  State  and  Local  Requirements 
Incorporated  by  Reference  Into  Part  55, 
bySUte 


Califmnia 


(6)  The  following  reqiiirements  are 
contained  in  Santa  Barbara  County  Air 
Pollution  Control  District  Requirements 
Applicable  to  OCS  Sources: 
Rule  102    Definitions  (Adopted  7/18/96) 
Rule  103    Severability  (Adopted  10/23/78) 
Rule  201     Pennits  Required  (Adopted  7/2/ 

79) 
Rule  202    Exemptions  to  Rule  201  (Adopted 

3/10/92) 
Rule  203    Transfer  (Adopted  10/23/78) 
Rule  204    Applications  (Adopted  10/23/78) 
Rule  205    Standards  for  Granting 

Applications  (Adopted  8/15/96) 
Rule  206    Conditional  Approval  of 

Authority  to  Construct  at  Permit  to  Operate 

(Adopted  10/15/91) 
Rule  207    Denial  of  Application  (Adopted 

10/23/78) 
Rule  210    Fees  (Adopted  5/7/91) 
Rule  212    Emission  Statements  (Adopted 

10/20/92) 
Rule  301    Circumvention  (Adopted 

10/23/78) 
Rule  302    Visible  Emissions  (Adopted 

10/23/78) 
Rule  304    Particulate  Matter-N(»them  Zone 
.     (Adopted  10/23/78) 
Rule  305    Particulate  Matter  Concentration- 
Southern  Zone  (Adopted  10/23/78) 
Rule  306    Dust  and  fumes-Northem  Zone 

(Adopted  10/23/78) 
Rule  307    Particulate  Matter  Emission 

Weight  Rate-Soutbera  Zoae  lAdofiad  10/ 

23/78) 


Rule  308    Indneiator  Burning  (Adopted 

10/23/78) 
Rule  309    Sptdtic  CoDtaminanU  (Adopted 

10/23/78) 
Rule  310    Odorous  Oganic  Sulfides 

(Adopted  10/23/78) 
Rule  311    Sulfur  Gootent  of  Fuels  (Adopted 

10/23/78) 
Rule  312    Open  Fires  (Adopted  10/2/90) 
Rule  316    Storage  and  Tniufer  of  Gasoline 

(Adopted  12/14/93) 
Rule  317    Organic  Solvents  (Adopted^ 

10/23/78) 
Rule  318    Vacuum  Producing  Devices  or 
Systems-Southern  Zone  (Adopted 
10/23/78) 
Rule  321    Control  of  Degreasing  Operations 

(Adopted  7/10/90)  * 

Rule  322    Metal  Surface  Coating  Thinner 

and  Reducer  (Adopted  10/23/78) 
Rule  323    Architectural  Coatings  (Adopted 

7/18/96) 
Rule  324    Disposal  and  Ev^xtration  of 

Solvents  (Adopted  10/23/78) 
Rule  325    Crude  Oil  Production  and 

Separation  (Adopted  1/25/94) 
Rule  326    Storage  of  Reactive  Organic  Liquid 

Compounds  (Adopted  12/14/93] 
Rule  327    Organic  Liquid  Cargo  Tank  Vessel 

Loading  (Adopted  12/16/85) 
Rule  328    Continuous  Emission  Monitoring 

(Adopted  10/23/78) 
Rule  330    Surface  Coating  of  .Miscellaneous 
Metal  Parts  and  Products  (Adqpted 
4/21/95) 
Rule  331    Fugitive  Emissions  Inspection  and 

Maintenance  (Adopted  12/10/91) 
Rule  332    Petroleum  Refinery  Vacuum 
Producing  Systems,  Wastewater  Separators 
and  Process  Turnarounds  (Adopted 
6/11/79) 
Rule  333    Control  of  Emissions  firom 
Reciprocating  Internal  Combustion  Engines 
(Adopted  12/10/91) 
Rule  342    Control  of  Oxides  of  Nitrogen 
(NO,  from  Boilers,  Steam  Generators  and 
Process  Heaters)  (Adopted  03/10/92) 
Rule  343    Petroleum  Storage  Tank  Degassing 

(Adopted  12/14/93) 
Rule  344    Petroleum  Siunps,  Pits,  and  Well 

Cellars  (Adopted  11/10/94) 
Rule  359    lares  and  Thermal  Oxidizen    < 

(6/28/94) 
Rule  370    Potential  to  Emit — LimiUtione  for 

Part  70  Sources  (Adopted  6/15/95) 
Rule  505    Breakdown  Conditions  Sections 
A.B.1,.  and  D.  only  (Adopted  10/23/78) 
Rule  603    Emergency  ^isode  Plans 

(Adopted  6/15/81) 
Rule  702    General  Conformity  (Adopted 

10/20/94) 
Rule  1301    Part  70  Operating  Pwmit»— 

General  Information  (Adopted  11/09/93) 
Rule  1302    Part  70  Operating  Permits- 
Permit  Application  (Adopted  11/09/93) 
Rule  1303    Part  70  Operating  Permits- 
Permits  (Adopted  11/09/93) 
Rule  1304    Part  70  Opwating  Permits^ 
Issuance,  Renewal,  Modification  and 
Reopening  (Adopted  11/09/93) 
Rule  1305    Part  70  Operating  Permite— 
Enforcement  (Adopted  11/09/93) 
(7)  The  following  requiraments  are 
contained  in  South  Coast  Air  Quality 
Management  District  Requirements 
Applicable  to  OCS  Sources: 
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Rule  102    Oefinitioo  of  Teniu  (Adopted 

11/4/88) 
Rule  103    Definition  of  GeographiGalAraea 

(Adopted  1/9/78) 
Rule  1 04    Reporting  of  Source  Test  Data  and 

Analyses  (Adopted  1/9/76) 
Rule  108    Alternative  Emission  Control 

Plans  (Adopted  4/6/90) 
Rule  109    ReN[x>rdkeeping  for  Volatile 
Organic  Compound  Emissions  (Adopted 
3/6/92) 
Rule  201    Pomit  to  Construct  (Adopted 

1/5/90) 
Rule  201.1     Permit  Conditions  in  Federally 
Issued  Permits  to  Construct  (Adopted 
1/5/90) 
Rule  202    Temporary  Permit  to  Operate 

(Adopted  5/7/76^ 
Rule  203    Permit  to  Operate  (Adopted  1/5/ 

90) 
Rule  204    Permit  Conditions  (Adopted  3/6/ 

92) 
Rule  205    Expiration  of  Permits  to  Construct 

(Adopted  1/5/90) 
Rule  206    Posting  of  Permit  to  Operate 

(Adopted  1/5/90) 
Rule  207    Altering  or  Falsifying  of  Permit 

(Adopted  1/9/76) 
Rule  208    Permit  for  Open  Burning 

(Adopted  1/5/90) 
Rule  209    Transfer  and  Voiding  of  Permits 

(Adopted  1/5/90) 
Rule  210    Applications  (Adopted  1/5/90) 
Rule  21 2    Standards  for  Approving  Permits 

(Adopted  8/12/94)  except  (c)(3)  and  (e) 
Rule  214    Denial  of  PermiU  (Adopted  1/5/ 

90) 
Rule  217  Provisions  for  Sampling  and 

Testing  Facilities  (Adopted  1/5/90) 
Rule  218  Stack  Monitoring  (Adopted  8/7/81) 
Rule  219  Equipment  Not  Requiring  a  Written 
Permit  Pursuant  to  Regulation  II  (Adopted 
8/12/94) 
Rule  220  Exemption — Net  Increase  in 

Emissions  (Adopted  8/7/81) 
Rule  221  Plans  (Adopted  1/4/85) 
Rule  301  Permit  Fees  (Adopted  5/10/96) 

except  (e)(3)  and  Table  IV 
Rule  304  Equipment,  Materials,  and 

Ambient  Air  Analyses  (Adopted  5/10/96) 
Rule  304.1  Analyses  Fees  (Adopted  5/10/96) 
Rule  305  Fees  for  Acid  Deposition  (Adopted 

10/4/91) 
Rule  306  Plan  Fees  (Adopted  5/10/96) 
Rule  309  Pees  for  Regulation  XVI  Plans 

(Adopted  5/10/96) 
Rule  401  Visible  Emissions  (Adopted  4/7/89) 
Rule  403  Fugitive  Ehist  (Adopted  7/9/93) 
Rule  404  Particulate  Matter— Concentration 

(Adopted  2/7/86) 
Rule  405  Solid  Particulate  Mattel^— Weight 

(Adopted  2/7/86) 
Rule  407  Liquid  and  Gaseous  Air 
Contaminants  (Adopted  4/2/82) 
Rule  408  Circumvention  (Adopted  5/7/76) 
Rule  409  Combustion  Contaminants 

(Adopted  8/7/81) 
Rule  429  Start-Up  and  Shutdown  Provisions 
for  Oxides  of  Nitrogen  (Adopted  12/21/90) 
Rule  430  Breakdown  Provisions,  (a)  and  (e) 

only  (Adopted  7/12/96) 
Rule  43 1 . 1  Sulfur  Content  of  Caseous  Fuels 

(Adopted  10/2/92) 
Rule  431.2  Sulfur  Content  of  Liquid  Fuels 

(Adopted  5/4/90) 
Rule  431.3  Sulfur  Content  of  Fossil  Fuels 
(Adopted  5/7/76) 


fr^. 


Rule  441  Research  Operations  (Adopted  5/ 

7/76) 
Rule  442  UsagtofSolvents  (Adopted  3/5/82) 
Rule  444  Open  Fires  (Adoptsd  10/2/87) 
Rule  463  Organic  Liquid  Storage  (Adopted 

3/11/94) 
Rule  465  Vacuum  Producing  Devices  or 

Systems  (Adopted  11/1/91) 
Rule  468  Sulfur  Reoovny  Units  (Adopted 

10/8/76) 
Rule  473  Disposal  of  Solid  and  Liquid 

Wastes  (Adopted  5/7/76) 
RuIiB  474  Fuel  Burning  Equipment-Oxides  of 

Nitrogen' (Adopted  12/4/81) 
Rule  475  Electric  Power  Generating 

Equipment  (Adopted  8/7/78) 
Rule  476  Steam  Generating  Equipment 

(Adopted  10/8/76) 
Rule  480  Natural  Gas  Fired  Control  Devices 
(Adopted  10/7/77)  Addendum  to 
Regulation  IV  (Effective  1977) 
Rule  701  General  (Adopted  7/9/82) 
Rule  702  Definitions  (Adopted  7/11/80) 
Rule  704  Episode  Declaration  (Adopted  7/ 

9/82) 
Rule  707  Radio — Communication  System 

(Adopted  7/11/80) 
Rule  708  Plans  (Adopted  7/9/82)       '■^' 
Rule  708.1  Stationary  Sources  Required  to 

File  Plans  (Adopted  4/4/80) 
Rule  706.2  Content  of  Stationary  Soucce 

Curtailment  Plans  (Adopted  4/4/80) 
Rule  708.4  Procedural  Requirements  for 

Plans  (Adopted  7/11/80) 
Rule  709  First  Stage  Episode  Actions 

(Adopted  7/11/80) 
Rule  710  Second  Stage  Episode  Actions 

(Adopted  7/11/80) 
Rule  711  Third  Stags  Episode  Actions 

(Adopted  7/11/80) 
Rule  712  Sulfate  Episode  Actions  (Adopted 

7/11/80) 
Rule  715  Burning  of  Fossil  Fuel  on  Episode 
■  Days  (Adopted  8/24/77) 
Regulation  IX — New  Source  Performance 

Standards  (Adopted  4/8/94) 
Rule  1106  Marine  Coatings  (^rations 

(Adopted  1/13/95) 
Rule  1107  Coating  of  Metal  Parts  and 

Products  (Adopted  3/8/96) 
Rule  1109  Emissions  of  Oxides  of  Nitrogen 
for  Boilers  and  Process  Heaters  in 
Petroleum  Refmeries  (Adopted  8/5/88) 
Rule  1110  Emissions  from  Stationary 
Internal  Combustion  Engines 
(Demonstration)  (Adopted  11/6/81) 
Rule  1110.1  Emissions  from  Stationary 
Internal  Combustion  Engines  (Adopted 
10/4/85) 
Rule  1110.2  Emissions  from  Gaseous  and 
Liquid-Fueled  Internal  Combustion 
Engines  (Adopted  12/9/94) 
Rule  1113  Architectural  Coatings  (Adopted 

3/8/96) 
Rule  1116.1  Lightering  Vessel  Operations- 
Sulfur  Content  of  Bunker  Fuel  (Adopted 
10/20/78) 
Rule  1121  Control  of  Nitrogen  Oxides  frtxn 
Residential-Type  Natural  Gas-Fired  Water 
Heaters  (Adopted  3/10/95) 
Rule  1122  Solvent  Cleaners  (Degreasers) 

(Adopted  4/5/91) 
Rule  1123  Refinery  Process  Turnarounds 

(Adopted  12/7/90) 
Rule  1129  Aerosol  Coatings  (Adopted  3/8/ 
96) 


Rule  1134  Emissions  of  Oxides  of  Nitrogen 

from  Stationary  Gas  Turbines  (Adopted 

8/4/89) 
Rule  1136  Wood  Products  Coatings 

(Adopted  6/14/96) 
Rule  1140  Abrasive  Blasting  (Adopted  8/2/ 

85) 
Rule  1142  Marine  Tank  Vessel  Operations 

(Adopted  7/19/91) 
Rule  1 146  Emissions  of  Oxides  of  Nitrogen 

from  Industrial,  Institutional,  and 

Commercial  Boilers,  Steam  Generators,  and 

Process  Heaters  (Adopted  5/13/94) 
Rule  1146.1  Emission  of  Oxides  of  Nitrogen 

from  Small  Industrial,  Institutional,  and 

Commercial  Boilers,  Steam  Generators,  and 

Process  Heaters  (Adopted  5/13/94) 
Rule  1148  Thermally  Enhanced  Oil  Recovery 

Wells  (Adopted  11/5/82) 
Rule  1149  SttxagB  Tank  Degassing  (Adopted 

4/1/88) 
Rule  1168  Control  of  Volatile  Organic 

Compound  Emissions  from  Adnesive 

Aiiplication  (Adopted  12/10/93) 
Rulv  1 1 71  Solvent  Cleaning  Operations 

(Adopted  5/12/95) 
Rtde  1 1 73  Fugitive  Emissions  of  Volatile 

Organic  Compounds  (Adopted  5/13/94) 
Rule  1176  Sumps  and  Wastewater 

Separators  (Adopted  5/13/94) 
Rule  1301  General  (Adopted  6/28/90) 
Rule  1302  Definitions  (Adopted  5/3/91) 
Rule  1303  RequiremenU  (Adopted  5/10/96) 
Rule  1304  Exemptions  (Adopted  6/14/96) 
Rule  1306  Emission  Calculations  (Adopted 

6/14/96) 
Rule  1313  Pomits  to  Operate  (Adopted  6/ 

28/90) 
Rule  1403  Asbestos  Emissions  from 

Demolition/Renovation  Activities 

(Adopted  4/8/94) 
Rule  1610  Old-Vehide  Scrapping  (Adopted 

3/8/96) 
Rule  1701    General  (Adopted  1/6/89) 
Rule  1702    Definitions  (Adopted  1/6/89) 
Rule  1703    PSD  Analysis  (Adopted  10/7/88) 
Rule  1704    Exemptions  (Adopted  1/6/89) 
Rule  1706    Emission  Calculations  (Adopted 

1/6/89) 
Rule  1 71 3    Source  Obligation  (Adopted 

10/7/88) 
Regulation  XVn  Appendix  (effective  1977) 
Rule  1901    General  Conformity  (Adopted 


9/9/94) 
Rule  2000 
Rule  2001 

93) 
Rule  2002 


General  (Adopted  7/12/96) 
Applicability  (Adopted  10/15/ 


Allocations  for  oxides  of  nitrogen 

(NOx)  and  oxides  of  sulfur  (SOx) 

Emissions  (Adopted  7/12/96) 
Rule  2004     Requirements  (Adopted  7/12/96) 

exceptt  (1)  (B  and  C) 
Rule  2005    New  Source  Review  for 

RECLAIM  (Adopted  7/12/96)  except  (i) 
Rule  2006    Permits  (Adopted  10/15/93) 
Rule  2007    Trading  Reqiiirements  (Adopted 

10/15/93) 
Rule  2008    Mobiles  Source  Credits  (Adopted 

10/15/93) 
Rule  2010    Administrative  Remedies  and 

Sanctions  (Adopted  10/15/93) 
Rule  2011     Requirements  for  Monitoring, 

Reporting,  and  Recordkeeping  for  Oxides 

of  Sulfur  (SOx)  Emissions  (Adopted 

7/12/96) 
Appendix  A    Volume  IV— (Protocol  for 

oxides  of  sulfur)  (Adopted  3/10/95) 
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Rule  2012    Requirements  for  Monitoring. 
Reporting,  and  Recx>rdlceeping  for  Oxides 
of  Nitrogen  (NOx)  Emissions  (Adopted 
7/12/96) 
Appendix  A  Volume  V — (Protocol  for  oxides 

of  nitrogen)  (Adopted  3/10/95) 
Rule  2015  Backstop  Provisions  (Adopted 
7/12/96)  except  (b)(lXG)  and  (bX3MB) 
XXXI  Acid  Rain  Permit  Program  (Adopted 
2/10/95) 

(8)  The  following  requirements  are 
contained  in  Ventura  County  Air  Pollution 
Control  District  Requirements  Applicable  to 
OCS  Sources: 

Rule  2    Definitions  (Adopted  4/9/96) 
Rule  5    Effective  Date  (Adopted  5/23/72) 
Rule  6    Severability  (Adopted  1 1/21/78) 
Rule  7    Zone  Boundaries  (Adopted  6/14/77) 
Rule  10    Permits  Required  (Adopted  6/13/ 

95) 
Rule  11    Definition  for  Regulation  n 

(Adopted  6/13/95) 
Rule  12    Application  for  Permits  (Adopted 

6/13/95) 
Rule  13    Action  on  Applications  for  an 

Authority  to  Construct  (Adopted  6/13/95) 
Rule  14    Action  on  Applications  for  a  Permit 

to  Opoate  (Adopted  6/13/95) 
Rule  15.1    Sampling  and  Testing  Facilities 

(Adopted  10/12/93) 
Rule  16    BACr  Certification  (Adopted 

6/13/95) 
Rule  19    Posting  of  Permits  (Adopted 

5/23/72) 
Rule  20    Transfer  of  Permit  (Adopted 

5/23/72) 
Rule  23    Exemptions  firom  Permits  (Adopted 

7/9/96) 
Rule  24    Source  Recordkeeping,  Reporting, 
and  Emission  Statements  (Adopted 
9/15/92) 
Rule  26    New  Source  Review  (Adopted  10/ 

22/91) 
Rule  26.1    New  Source  Review-^Mfinitions 

(Adopted  10/22/91) 
Rule  26.2    New  Source  Review — 

Requirements  (Adopted  10/22/91) 
Rule  26.3    New  Source  Review— Exemptions 

(Adopted  10/22/91) 
Rule  26.6    New  Source  Review — 
Calculations  (Adopted  10/22/91) 
Rule  26.8    New  Source  Review— Permit  To 

Operate  (Adopted  10/22/91) 
Rule  26.10    New  Source  Review— PSD 

(Adopted  10/22/91) 
Rule  28    Revocation  of  Permits  (Adopted 

7/18/72) 
Rule  29    Conditions  on  Permits  (Adopted 

10/22/91) 

Rule  30    Permit  Renewal  (Adopted  5/30/89) 

Rule  32    Breakdown  Conditions:  Emergency 

Variances.  A.,  B.I.,  and  D.  only.  (Adopted 

2/20/79) 

Rule  33    Part  70  Permits— Ggneral  (Adopted 

10/12/93) 
Rule  33.1    Part  70  Permits— Definitions 

(Adopted  10/12/93) 
Rule  33.2    Part  70  Permits— Application 

Contents  (Adopted  10/12/93) 
Rule  33.3    Part  70  Permits— Permit  Content 

(Adopted  10/12/93) 
Rule  33.4    Part  70  Permits— Operational 

Flexibility  (Adopted  10/12/93) 
Rule  33.5    Part  70  Permits— Timefiwnes  for 
Applications,  Review  and  Issuance 
(Adopted  10/12/93) 


Rule  33.6    Part  70  Permits— Permit  Term 

and  Permit  Reissuance  (Adopted  10/12/93) 
Rule  33.7    Part  70  Permits— Notification 

(Adopted  10/12/93) 
Rule  33.8    Part  70  Permits— Reopening  of  > 

PenniU  (Adopted  10/12/93) 
Rule  33.9    Part  70  Permits— Compliance 

Provisions  (Adopted  10/12/93) 
Rule  33. 10    Part  70  Permits— General  Part  70 

Permits  (Adopted  10/12/93) 
Rule  34    Acid  Deposition  Control  (Adopted 

3/14/95) 
Appendix  II-B    Best  Available  Control 
Technology  (BACT)  Tables  (Adopted 

12/86) 
Rule  42    Permit  Fees  (Adopted  7/11/95) 
Rule  44    Exemption  Evaluation  Pee 

(Adopted  9/10/96) 
Rule  45    Plan  Fees  (Adopted  6/19/90) 
Rule  45.2    Asbestos  Removal  Fees  (Adopted 

^4/92) 
Rule  50    Opacity  (Adopted  2/20/79) 
Rule  52    Particulate  Matter-Concentration 

(Adopted  5/23/72) 
Rule  53    Particulate  Matter-Process  We^t 

(Adopted  7/18/72) 
Rule  54    Sulfur  Compounds  (Adopted 

6/14/04) 
Rule  56    Open  Fires  (Adopted  3/29/94) 
Rule  57    Combustion  Contaminants-Specific 

(Adopted  6/14/77) 
Rule  60    New  Non-Mobile  Equipment-Sulfiir 

Dioxide,  Nitrogen  Oxides,  and  Particulate 

Matter  (Adopted  7/8/72) 
Rule  62.7    Asbestos— Demolition  and 

Renovation  (Adopted  6/16/92) 
Rule  63  Separation  and  Combination  of 

Emissions  (Adopted  11/21/78) 
Rule  64  Sulfur  Content  of  Fuels  (Adopted 

6/14/94) 
Rule  67  Vacuum  Producing  Devices 

(Adopted  7/5/83) 
Rule  68  Carbon  Monoxide  (Adopted  6/14/ 

77) 
Rule  71  Crude  Oil  and  Reactive  Organic 

Compound  Liquids  (Adopted  12/13/94) 
Rule  71.1  Crude  Oil  Production  and 

Separation  (Adopted  6/16/92) 
Rule  71.2  Storage  of  Reactive  Organic 

Compound  Liquids  (Adopted  9/26/89) 
Rule  71.3  Transfer  of  Reactive  Organic 

Compound  Liquids  (Adopted  6/16/92) 
Rule  71.4  Petroleiun  Sumps,  Pits,  Ponds,  and 

Well  Cellars  (Adopted  6/8/93\ 
Rule  71.5  Glycol  Dehydrators  (Adopted  12/ 

13/94) 
Rule  72  New  Source  Performance  Standards 

(NSPS)  (Adopted  9/10/96) 
Rule  74  Specific  Source  Standards  (Adopted 

7/6/76) 
Rule  74.1  Abrasive  Blasting  (Adopted  11/ 

12/91) 
Rule  74.2  Architectural  Coatings  (Adopted 

08/11/92) 
Rule  74.6  Surfece  Qeaning  and  D^^reasing 

(Adopted  7/9/96) 
Rule  74.6.1  Cold  Cleaning  Operations 

(Adopted  7/9/96) 
Rule  74.6.2  Batch  Loaded  Vapor  Degreasing 

Operations  (Adopted  7/9/96) 
Rule  74.7  Fugitive  Emissions  of  Reactive 

Organic  Compounds  at  Petroleum 

Refineries  and  Chemical  Plants  (Adopted 

1/10/89) 
Rule  74.8  Refinery  Vacuum  Producing 

Systems.  Waste-vrater  Separators  and 

Process  Turnarounds  (Adopted  7/5/83) 


Rule  74.9  Stationary  Intsmal  Combustion 

Engines  (Adopted  12/21/93) 
Rule  74.10  CcHnponents  at  Crude  Oil 

Production  Facilities  and  Natural  Gas 

Production  and  Processing  Facilities 

(Adopted  6/16/92) 
Rule  74.11  Natural  Gas-Fired  Residential 

Water  Heaters-Control  of  NO.  (Adopted  4/ 

9/85) 
Rule  74.12  Surface  Coating  of  Metal  Parts 

and  Products  (Adopted  9/10/96) 
Rule  74.15  Boilers,  Steam  Generators  and 

Process  Heaters  (5MM  BTUs  and  greater) 

(Adopted  11/8/94) 
Rule  74.15.1  Boilers,  Steam  Generators  and 

Process  Heaters  (l-SMMBTUs)  (Adopted 

6/13/95) 
Rule  74.16  Oil  Field  Drilling  Operations 

(Adopted  1/8/91) 
Rule  74.20  Adhesives  and  Sealants  (Adopted 

9/10/96) 
Rule  74.23  Stationary  Gas  Turbines 

(Adopted  3/14/95) 
Riile  74.24  Marine  Coating  Operations 

(Adopted  9/10/96) 
Rule  74.26  Crude  Oil  Storage  Tank 

Degassing  Operations  (Adopted  11/8/94) 
Rule  74.27  Gasoline  and  ROC  Liquid 

Storage  Tank  Degassing  Operations 

(Adopted  11/8/94) 
Rule  74.28  Asphalt  Roofing  Operations 

(Adoi^  5/10/94) 
Rule  74.30  Wood  Products  Coatings 

(Adopted  9/10/96) 
Rule  75  Circumvention  (Adopted  11/27/78) 
Appendix  IV-A  Soep  Bubble  Tests  (Adopted 

12/86) 
Rule  100  Analytical  Methods  (Adopted  7/ 

18/72) 
Rule  101  Sampling  and  Testing  Facilities 

(Adopted  5/23/72) 
Rule  102  Source  Tests  (Adopted  11/21/78) 
Rule  103  Stack  Monitoring  (Adopted  6/4/91) 
Rule  154  Stage  1  Episode  Actions  (Adopted 

9/17/91) 
Rule  155  Stage  2  Episode  Actions  (Adopted 

9/17/91) 
Rule  156  Stage  3  Episode  Actions  (Adopted 

9/17/91) 
Rule  158  Source  Abatement  Plans  (Adopted 

9/17/91) 
Rule  159  Traffic  Abatement  Procedures 

(Adopted  9/17/91) 
Rule  220  General  Conformity  (Adopted  5/ 

9/95) 
»         »         •         *         • 
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40  CFR  Part  132 
(FRL-6e66-2] 

Proposed  Selenium  Criterfon  Maximum 
Concentration  for  the  Water  Quality 
Guidance  lor  the  Great  Lakes  System 

agency:  Environniaital  Protection 
Agency  (EPA). 

action:  Extension  of  public  conunent 
period  for  proposed  riile. 

SUMMARY:  EPA  is  today  extending  the 
public  conunent  period  on  its  proposed 
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acute  aquatic  life  criterion  for  selenium 
(61  FR  58444,  November  14, 1996)  for 
the  final  Water  Quality  Guidance  fm  the 
Great  Lakes  System  thJat  was  published 
on  March  23, 1995  (60  FR  15366).  The 
U.S.  Court  of  Appeals  for  the  D.C. 
Circuit  vacated  the  1995  acute  selmium 
criterion  on  September  19, 1996. 

DATES:  Written  comments  on  this 
proposed  rule  will  be  accepted  imtil 
^uary  IS,  1997. 

ADDRESSES:  An  original  and  4  copies  of 
all  comments  on  tlra  proposal  should  be 
addressed  to  Mark  Morris  (4301).  U.S. 
EPA,  401  M  Street.,  SW,  Washington, 
D.C.  20460. 

FOR  FURTHER  MFORMATION  CONTACT: 
Mark  Morris  (4301),  U.S.  EPA,  401  M 
Street,  SW.,  Washington,  D.C  20460, 
(202-260-0312). 

SUPPtafENTARY  MFORMATION: 

L  Legal  Aatharity 

These  regulations  are  proposed  under 
the  authority  of  section  188(c)  of  the 
aean  Water  Act,  33  U.S.C  1268(c). 

n.  Today's  Action 

Oa  November  14, 1996  (61  FR  58444), 
EPA  proposed  to  revise  the  portion  of 
the  aquatic  life  criterion  for  seleniimi 
protecting  against  acute  exposures  that 
it  promulgated  as  part  of  the  final  Water 
Quality  Guidance  for  the  Great  Lakes 
System.  The  proposal  takes  into  account 
data  showing  that  selenium's  two  most 
prevalent  oxidation  states,  selenate  and 
selenite,  have  difierent  potentials  for 
acute  toxicity.  It  also  presents  new  data 
indicating  that  the  toxicities  of  all  forms 
of  selenium  are  additive.  EPA  proposed 
a  new  Criterion  Maximum 
Concentration  that  would  vary 
depending  oa  the  relative  proportions  of 
selenate,  selenite,  and  other  forms  of 
selenium  that  are  present.  EPA  provided 
30  days  for  comment  (m  this  proposal. 

At  least  one  member  of  the  regulated 
community  potentially  affected  by  this 
proposal  has  requested  EPA  to  extend 
the  comment  period  to  provide  more 
time  to  analyze  the  data  supporting  the 
proposal  and  to  develop  adequate 
conunents.  EPA  agrees  that  additional 
time  is  warranted  and  is  today 
extending  the  comment  period  by  30 
days,  &om  December  16, 1996  to 
January  15, 1997. 

Dated:  December  10, 1996. 
Kofaart  Pordaaepe, 

Aaaistant  Administrator,  Office  of  Water. 
(FR  Doc  96-31842  Filed  12-13-96;  8:45  am) 


DEPARTMENT  OF  THE  MTERKM 

BurwHi  of  Land  Managemem. 

43  CFR  Parts  2800,  2920,  4100. 4300, 
4700,  5460, 5510, 8200, 8340. 8360. 
8380, 8370, 8580. 9210,  and  9290 


Dated:  December  10, 1996. 
Anaatta  ChMk. 

ttegulatoif  Affairs  Group  Manager. 
(FR  Doc  96-31854  Filed  12-13-96;  8:45  am] 
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Law  Enforoawant— Criminal;  Propoaad 
Regulationa 

agency:  Bureau  of  Land  Management, 
Interior. 

ACTION:  Proposed  regulations,  extension 
of  onnment  period. 

SUMMARY:  On  November  7, 1996,  the 
Bureau  of  Land  management  ("BLM") 
published  a  document  in  the  Federal 
Register  announcing  a  proposed  rule  to 
revise  and  consolidate  many  of  the 
regulations  which  instruct  the  public 
regarding  BLM  criminal  law 
enforcement  (61  FR  57605).  The  60-day 
comment  p«nod  for  the  proposed  nde 
expires  on  January  6, 1997.  The 
proposed  rule  is  very  complex  and  hard 
to  follow  because  of  the  conforming 
language  for  a  large  number  of  different 
regulatory  parts.  BLM  recently  received 
a  request  for  an  extension  of  the 
comment  period.  BLM  understands  that 
the  rule  is  difficult  to  comment  on,  and 
is  therefore  extending  the  comment 
period  for  an  additional  30  days. 
DATES:  Submit  comments  on  February  5, 
1997. 

ADDRESSES:  If  you  wish  to  comment, 
'you  may: 

(a)  Hand-deliver  comments  to  the 
Bureau  of  land  Management, 
Administrative  Record,  Room  401, 1620 
L  St.,  NW..  Washington,  DC; 

(b)  Mail  comments  to  the  Bureau  of 
Land  Management,  Administrative 
Record,  Room  401LS,  1849  C  Street, 
NW.,  Washington,  DC  20240;  or- 

(c)  Send  comments  through  the 
Internet  to  WOCommentOwo.blm.gov. 
Please  include  "attn:  AC30",  and  your     ■ 
name  and  return  address  in  your 
Internet  message.  If  you  do  not  receive 

a  confirmation  bom  the  system  that  we 
have  received  your  Internet  message, 
please  contact  us  directly  at  (202)  452- 
5030. 

You  will  be  able  to  review  comments 
at  BLM's  Regulatory  Affairs  Group 
office.  Room  401. 1620  L  Street,  N.W., 
Washington,  D.C,  during  regular 
business  hours  (7:45  a.m.  to  4:15  p.m.) 
Monday  through  Friday. 
FOR  FURTHBt  INFORMATION  CONTACT: 
Dennis  McLane,  (208)  387-5126,  or 
Erica  Petacchi,  (202)  452-5084. 


DEPARTMENT  OP  COMMERCE 

National  Oceanic  and  Atmoapheric 
Adminiatratlon 

50  CFR  Part  622 

[Docket  No.  961204340-6340-01;  iJ>. 
1101960] 

RIN0646-AI13  ^ 

Fisheries  of  the  Carit}t>ean,  Qulf  of 
Mexico,  and  South  Atlantic;  Coaatal 
Migratory  Pelagic  Resources  of  the 
Qulf  of  Mexico  and  South  Atlantic; 
Catch  Specifications 

AGENCY:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Proposed  rule,  request  for 

comments. 

SUMMARY:  In  accordance  with  the 
framework  procedure  for  adjusting 
management  measures  of  the  Fishery 
Management  Flan  for  the  Coastal 
Migratory  Pelagic  Resources  of  the  Gulf 
of  Mexico  and  South  Atlantic  (FMP), 
NMFS  proposes  to  reduce  the 
commercial  quotas  for  Atlantic  group 
king  and  Spanish  mackerel,  revise  the 
trip  limits  for  Atlantic  group  Spanish 
mackerel,  reduce  the  commercial  quota 
for  Gulf  group  Spanish  mackerel,  revise 
the  commercial  trip  limits  in  the  eastern 
zone  for  Gulf  group  king  mackerel,  and 
establish  a  Gulf  group  king  mackerel  bag 
limit  of  zero  far  captains  and  cre%vs  of 
charter  vessels  and  headboats.  The 
intended  effects  of  this  rule  are  to 
protect  king  and  Spanish  mackerel  from 
overfishing  and  maintain  healthy  stocks 
while  still  allowing  catches  by 
important  commercial  and  recreational 
fisheries. 

DATES:  Written  comments  must  be 
received  on  or  before  December  31, 
1996. 

ADDRESSES:  Comments  on  the  proposed 
rule  must  be  sent  to  Mark  Godcharles, 
Southeast  Regional  Office,  NMFS,  9721 
Executive  Center  Drive  N.,  St. 
Petersburg.  FL  33702. 

Requests  for  copies  of  the 
environmental  assessment  and 
regulatory  impact  review  supporting 
aspects  of  this  action  relating  to  Atlantic 
migratory  groups  of  king  and  Spanish 
mackerel  ^ould  be  sent  to  the  South 
Atlantic  Fishery  Management  Council, 
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Southpaii:  Building.  One  Southpark 
Circle.  Suite  306.  Charleston.  SC  29407- 
4699.  Phone:  803-571-4366,  Fax:  803- 
769-^520.  Requests  for  comparable 
documents  relating  to  Gulf  group  king 
and  Spanish  mackerel  should  be  sent  to 
the  Gulf  of  Mexico  Fishery  Management 
Council.  3018  U.S.  Highway  North. 
Suite  1000.  Tampa..  FL.  33619,  Phone: 
813-228-2815.  Fax:  813-225-7015. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mark  Godcharles.  813-570-5305. 
SUPPLEMBn-ARY  MFORMATION:  The 
fisheries  for  coastal  migratory  pelagic 
resources  are  regulated  imder  the  FMP. 
The  FMP  was  prepared  jointly  by  the 
Gulf  of  Mexico  and  South  Atlantic 
Fishery  Management  Councils 
(Councils)  and  is  implemented  by 

Tlations  at  50  CFR  part  622. 
accordance  with  the  framework 
procedures  of  the  FMP.  the  Councils 
made  recommendations  for  the  1996/97 
fishing  year  in  separate  regulatory 
amen^hnents  to  the  Regional 
Administrator.  Southeast  Region,  NMFS 
(RA).  For  Atlantic  migratory  groups,  the 
recommendations  would  reduce  the 
commercial  quotas  and  recreational 
allocations  for  king  and  Spanish 
mackerel  and  modify  the  commercial 


trip  limits  for  Spanish  mackerel  For 
Gulf  migratory  groups,  the 
recommendations  would  reduce  the 
commercial  quota  and  recreational 
allocation  for  Spanish  mackerel  and 
revise  the  commercial  trip  limits  and 
recreational  bag  limit  for  king  mackerel. 
The  Gulf  group  king  mackerel  bag  limit 
would  be  reduced  from  two  to  zero  for 
the  captain  and  crew  aboard  charter 
vessels  and  headboats.  The 
recommended  changes  are  within  the 
scope  of  the  management  meastires  that 
may  be  adjusted  under  the  framework 
procedure,  as  specified  in  50  CFR 
622.48. 

Pn^osed  Total  Allowable  Catches 
(TACb),  Allocations,  and  Quotas 

The  Councils  recommended  TACs  for 
the  fishing  year  that  began  April  1. 
1996.  The  South  Atlantic  Council 
recommended  a  decrease  of  the  annual 
TAC  for  the  Atlantic  migratory  group  of 
king  mackerel  from  7.30  miUicm  lb  (3.31 
millicm  kg)  to  6.80  million  lb  (3.08 
million  kg),  and  for  the  Atlantic 
migratory  .group  of  Spanish  madcerel 
from  9.40  million  lb  (4.26  million  kg)  to 
7.00  million  lb  (3.18  million  kg).  The 
Gulf  Council  recommended  a  decrease 


of  the  annual  TAC  for  the  Gulf 
migratory  group  of  Spanish  mackerel 
from  8.60  million  lb  (3.90  million  kg)  to 
7.00  million  lb  (3.18  milUon  kg). 
Consistent  with  the  FMP's  frameworii 
procedure,  the  recommended  TACs  are 
within  the  range  of  the  acceptable 
biological  catch  established  by  the 
Coimcils  and  represent  a  conservative 
approach  supported  by  their  Scientific 
and  Statistical  Committees  and 
Mackerel  Advisory  Panels.  These  TACs 
are  consistent  with  current  stock 
rebuilding  programs  and  with  the 
attainment  of  optimum  yield  (OY)  for 
each  managed  mackerel  group  as 

{irovided  by  the  FMP.  The  proposed 
ower  TACs  would  require  reductions  in 
^e  commercial  quotas  and  recreational 
allocations.  However,  such  reduced 
quotas  and  allocations  would  still  be 
higher  than  recentharvest  levels. 
Consequently,  no  fishery  closures  or 
quota/allocation  overruns  are  likely. 

Under  the  provisions  of  the  FMP.  the 
recreational  and  commercial  fisheries 
are  allocated  a  fixed  percentage  of  the 
TAC  Under  the  established  percentages, 
the  proposed  revised  TACs  for  the 
fishing  year  that  commenced  April  1, 
1996,  would  be  allocated  as  follows: 


Species/migratory  groups 


Ailanlic  King  Mackefel— TAC 


Recreational  allocation  (62.9%) 

CommerctaJ  quota  (37.1%) 

Atlantic  Spanisti  Mackerei— TAC  — 


Recreational  alocation  (50%) 

Commercial  quota  (50%) 

GuN  Spanish  Macfcere^TAC 


Recreational  alocation  (43%) 
Commercial  quota  (57%) 


m.  b 


6J0 


4.28 
2JS2 
7J0O 


3JB0 
ZJBO 
7J0O 


3D1 
3M 


m.  kg 


3.06 


1.94 
1.14 
3.18 


IJO 
1.50 
3.18 


1J7 
1.81 


Atlantic  Group  Spanish  Mockerd: 
Commercial  Vessel  Trip  Limits 

The  commercial  sector  of  the  Atlantic 
group  Spanish  mackerel  fishery  is 
managed  under  trip  limits.  In  the 
southern  zone  (i.e.,  south  of  a  line 
extending  directly  east  from  the 
Georgia/Florida  boundary),  the  trip 
limits  vary  depending  on  the  percentage 
of  the  adjusted  quota  landed.  The 
adjusted  quota  is  the  commercial  quota 
reduced  by  an  amount  calculated  to 
allow  continued  harvest  of  Atlantic 
group  Spanish  mackerel  at  the  rate  of 
500  lb  (227  kg)  per  vessel  per  day  for  the 
remainder  of  the  fishing  year  after  the 
adjusted  quota  is  reached.  Along  with 
the  decreased  commercial  quota,  the 
South  Atlantic  Council  recommended 
that  the  adjusted  quota  be  decreased 


from  4.45  million  lb  (2.02  million  kg)  to 
3.25  million  lb  (1.47  million  kg). 

For  Atlantic  group  Spanish  mackerel, 
the  South  Atlantic  Council  proposed 
modifications  to  the  trip  limit  regime  for 
commercial  vessels  operating  off  the 
Florida  east  coast  as  follows:  Establish 
an  earlier  start,  November  1  rather  than 
December  1.  for  the  unlimited  harvest 
season  and  increase  the  daily  trip  Umit 
for  Satiuday  and  Sunday  from  500  to 
1 .500  lb  (227  to  680  kg)  during  that 
season;  and  increase  the  daily  trip  limit 
frx)m  1,000  to  1.500  lb  (454  to  680  kg) 
for  all  days  of  the  week  during  the 
period  that  follows  the  unlimited  season 
and  continues  until  the  adjusted  quota 
is  taken.  These  changes  would  provide 
increased  opportimity  for  Florida 
fishermen  to  harvest  Spanish  mackerel 
in  the  exclusive  economic  zone  (EEZ), 


make  profitable  trips,  and  harvest  the 
remaining  portion  of  the  commercial 
quota.  Gillnet  prohibitions  implemented 
for  Florida  waters  on  July  1. 1995. 
severely  reduced  the  1995/96  harvest 
(1.82  million  lb;  0.83  million  kg)  to  one 
of  the  three  lowest  levels  recorded  since 
1900.  Prior  to  1987  when  the  fishery 
was  largely  unregulated,  annual 
commercial  landings  mostly  ranged 
betwera  2.00-6.00  milli(m  lb  (0.91-2.72 
million  kg),  with  the  greatest  landings 
(9.5-11.0  million  pounds;  4.31-4.99 
miUicn  kg)  occurring  between  1976  and 
1980.  Under  quota  management. 
Unriingit  have  increased  from  the  1986/ 
87  low  of  2.57  million  pounds  (1.17  ■ 
million  kg)  to  the  1994/95  high  of  5.23 
milU(«  poimds  (2.37  million  kg).  With 
the  main  body  of  fish  overwintering  in 
Florida's  southeast  waters  last  jrear.  the 
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principal  resource  harvesters,  Florida 
gillnet  fishermen,  were  unable  to  take 
the  mafor  and  remaining  portion  of  the 
1995/96  commercial  quota  (4,70  million 
lb,  2.13  million  kg),  leaving  about  2.88 
million  pounds  unharvested.  Invariably, 
the  Florida  winter  fishery  (December 
through  March  period)  has  harvested 
the  quota  balance  remaining  after 
€»mpletion  of  the  northern  fisheiy, 
which  occurs  during  the  first  half  of  the 
fishing  year  (April  through  October) 
mainly  off  North  Carolina  and  Virginia. 
The  Council  believes  that  an  earlier  start 
of  the  unlimited  season  (November  1 
rather  than  December  1)  would  afibrd 
increased  opportunity  for  Florida 
gillnetters  to  intercept  migrating  schools 
of  Spanish  mackerel  in  the  EEZ  before 
they  establish  their  usual  winter 
residence  again  in  State  waters  off 
southeast  Florida.  For  the  Florida  eaA 
coast  fishery,  the  Council  also  proposed 
increased  trip  limits.  The  greater  daily 
harvest  is  expected  to  help  ofEtet 
increased  operational  expenses  resulting 
from  fishing  on  more  distant  EEZ 
fishing  grounds. 

Golf  Gronp  King  Mackerri:  Ganuiiercial 
Veaael  Trip  Limits 


For  the  commercial  sector  of  the  Gulf 
group  king- mackerel  fishery  in  the 
eastern  zone  of  the  Gulf  of  Mexico  (off 
Florida),  the  Gulf  Council  proposed 

.    revising  the  vessel  trip  limits.  The 
Council  proposed  converting  the  units 
of  the  trip  limits  from  numbers  offish 
to  pounds  of  fish  based  on  an  estimated 
average  fish  weight  of  10.0  lb  (4.5  kg). 
The  conversion  would  reduce  waste 
fit)m  high-grading  (i.e.,  discarding 
smaller  fish  and  replacing  them  with 
larger  ones  to  maximize  aggregate 
poundage  landed  while  comp^ng  with 
the  trip  limit  on  the  number  of  fish 
landed). 
In  addition,  the  Gulf  Council 

^  proposed  that  the  Florida  east  coast 
sutoone  trip  limit  of  50  klM  mackerel 
per  day  be  increased  to  75nsh  per  day 
as  a  means  of  better  ensuring  harvest  of 
the  full  commercial  quota.  The  Council 
later  changed  the  proposal  to  a 
poundage  equivalent  of  750  lb  (340  kg) 
per  day)  based  on  the  estimated  average 
fish  weight  of  10.0  lb  (4.5  kg).  Further, 
the  trip  limit  would  be  decreased  to  500 
lb  (227  kg)  per  day  if  75  percent  of  the 
subzone's  fishing  year  quota  is 
harvested  before  February  15.  If  75 
percent  of  the  quota  is  not  taken  before 
February  15,  the  trip  limit  would  remain 
at  750  lb  (340  kg)  of  king  mackerel  per 
day  until  the  entire  quota  has  been 
harvested  or  until  March  31,  whichever 
occurs  first.  Currently,  the  trip  limit  is 
reduced  from  50  to  25  king  mackerel  per 
day  if  75  percent  of  the  quota  is  taken 


before  March  1;  if  not  taken  by  March 
1,  the  trip  limit  remains  at  50  king 
mackerel  until  the  entire  quota  has  been 
harvested  or  until  March  31,  whichever 
occurs  first.  Last  season,  projected 
harvest  for  the  Florida  east  coast 
subzone  reached  75  percent  of  the  quota 
before  March  1, 1996,  and.  thus,  the  trip 
liniit  was  reduced  to  25  king  mackerel 
per  day.  Total  harvest,  however,  only 
reached  about  83  peicent  of  the  quota. 
For  the  Florida  west  coast  subzone, 
the  Gulf  Council's  recommended  trip 
limit  conversion  from  numbers  to 
pounds  of  fish  would  apply  to  the  daily 
trip  limits  for  vessels  harvesting  Gulf 
group  king  mackerel  under  the  hook- 
and-line  quota.  For  a  vessel  using  hook- 
and-line  gear  in  the  Fltrnda  west  coast 
subzone,  the  trip  limit  would  be 
converted  fixim  125  king  mackerel  to 
1,250  lb  (567  kg)  of  king  mackerel.  After 
75  percent  of  the  hook-and-line  quota  is 
harvested,  and  continuing  until  ue 
entire  quota  has  been  harvested,  the  trip 
limit  would  be  reduced  to  500  lb  (227 
kg)  of  king  mackerel  rather  than  50  king 
mackereL  •..'-.    . 

Golf  Group  lUng  Mackerel: 
RecreatiiHial  Bag  Limits 

For  Gulf  group  king  mackerel,  the 
Gulf  Council  also  proposed  a 
recreational  bag  limit  of  zero  for  the 
captain  and  crew  on  for-hire  vessels 
(i.e.,  charter  vessels  and  headboats).  The 
proposal  was  determined  to  be  the  least 
burdensome  option  for  the  recreational 
sector  as  a  whole  for  restraining  the 
recreational  harvest  to  its  allocation. 
Recent  recreational  catch  estimates 
indicate  that  the  allocation  has  been 
exceeded  in  recent  years  and  a 
substantial  portion  of  the  overrun  was 
attributable  to  increased  landings  by 
charter  vessels. 

The  RA  initially  concurs  that  the 
Councils'  recommendations  are 
necessary  to  protect  the  king  and 
Spanish  mackerel  stocks  and  prevent 
overfishing  and  that  they  are  consistent 
with  the  FMP,  the  Magnuson-Stevens 
Fishery  Conservation  and  Management 
Act,  and  other  applicable  law. 
Accordingly,  the  Coimdls' 
reconmiended  changes  are  published  for 
comment. 

Claseification 

This  proposed  rule  has  been 
determined  to  be  not  significant  for 
purposes  of  E.O.  12866. 

Tne  Assistant  GeneraJ  Counsel  for 
Legislation  and  Regulation  of  the 
Department  of  Commerce  certified  to 
the  Chief  Counsel  for  Advocacy  of  the 
Small  Business  Administration  that  this 
proposed  rule,  if  adopted,  would  not 
have  a  significant  economic  impact  on 


a  substantial  number  of  small  entities  as 
follows: 

Both  the  South  Atlantic  and  Gulf  Councils 
concluded  that  a  substantial  number  of  small 
entities  (greater  than  20  percent)  operating  in 
commercial  and  fbr-hire  recreational  fisheries 
for  Atlantic  and  Gulf  groups  of  king  and 
Spanish  mackerel  would  be  affectcNd  by  the 
proposed  changes  in  mackerel  management 
measures  if  they  are  appfoved  and 
implemented  (i.e.,  by  the  proposed 
reductions  in  commercial  quotas  and 
recreational  allocations,  and  by  the  proposed 
changes  to  the  current  commercial  trip 
limits).  Although  the  exact  numbers  of  small 
businesses  operating  in  these  fisheries  is 
unknown,  as  of  October  18,  1996,  Federal 
permits  allow  a  total  of  3,819  vessels  from 
Atlantic  (1 ,722  vessels)  and  Gulf  states  (2,097 
vessels)  to  operate  in  mackerel  fisheries  in 
the  EEZ.  For  Atlantic  states,  1.093  vessels 
possess  commercial  permits,  393  possess 
charter/headboat  permits,  and  236  vessels 
possess  both  permits.  For  Gulf  states,  1,266 
vessels  possess  commercial  permits.  613 
possess  charter/headboat  permits,  and  218 
vessels  possess  both  permits.  All  commercial 
fishing  and  charter/headboat  businesses  are 
considered  small  entities  and  will  be  affected 
by  the  proposed  management  measures. 
Therefore,  a  substantial  number  of  such 
entities  are  expected  to  be  afifected  for 
purposes  of  the  Regulatory  Flexibility  Act 
(RFA). 

The  South  Atlantic  Council  concluded, 
based  upon  a  regulatory  impact  review  (RIR), 
that  the  proposed  revisions  would  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities 
participating  in  tlie  affected  fisheries  for  the 
Atlantic  groups  of  king  and  Spanish 
mackerel.  The  RIR  analysis  included 
examination  of  the  proposals  to:  (1)  Reduce 
TAG  for  Atlantic  group  king  mackerel,  (2) 
reduce  TAG  for  Atlantic  group  Spanish 
mackerel,  and  (3)  revise  the  Atlantic  group 
Spanish  mackerel  trip  limits  for  commercial 
vessels  operating  off  the  Florida  east  coest 
Reductions  in  the  commercial  quotas  and 
recreational  allocations  are  not  expected  to 
negatively  impact  harvesters  because  recent 
landings  indicate  that  the  proposed  quotas/ 
allocations  would  not  be  reached  and 
fisheries  would  not  be  closed.  The  increased 
catches  resulting  from  the  proposed  trip 
limits  for  Atlantic  group  Spanish  mackerel 
are  expected  to  increase  revenue^,  but  by  less 
than  5  peroenL  Therefore,  tlie  South  Atlantic 
Council  determined  tliat  (1)  any  impacted 
businesses  would  tie  small  entities,  (2)  any 
reduction  in  annual  gross  revenues  likely 
would  be  much  less  tiian  5  percent.  (3)  any 
increase  in  compliance  costs  would  be  much 
less  than  a  5  percent  increase  in  total  costs 
of  production,  (4)  capital  costs  of  compliance 
would  represent  a  very  small  portion  of 
capital,  and  (5)  no  entity  would  be  expected 
to  cease  business  operations.  For  these 
reaaons,  tlie  South  Atlantic  Council's  RIR 
analysis  concluded  that  these  proposed 
measures  were  not  significant  under  the  RFA. 
Therefore,  an  initial  regulatory  flexibility 
analysis  (IRFA)  was  not  prepared  for  the 
Atlantic  group  mackerel  proposals. 

The  Gulf  Council  examined  the  potential 
impacts  of  the  proposals  for  Gulf  group  king 
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and  Spanish  mackerel  and  found  that  (1) 
The  proposed  revisions  to  the  trip  limit  for 
Gulf  group  king  mackerel  in  the  Florida  east 
and  west  coast  subzones  would  be  expected 
to  increase  benefits  to  the  industry  or  some 
segments  of  the  fishery,  but  by  less  than  5 
percent;  (2)  the  proposed  trip  limits  would 
not  be  expected  to  result  in  major  increases 
in  compliance  costs  to  the  entire  industry,  or 
force  any  business  to  cease  operation;  (3)  the 
reduced  TAC  proposed  for  Gulf  group 
Spanish  mackerel  would  not  be  expected  to  - 
result  in  fishery  closures,  and,  therefore, 
would  not  have  any  effect  on  gross  revenue, 
costs  of  compliance  to  either  commercial  or 
recreational  fishing  businesses,  or  cause  any 
business  closures;  and  (4)  the  proposed  zero 
bag  limit  for  charter/headboat  captains  and 
crews  fS  Gulf  group  king  mackerel  would  be 
expected  to  have  a  minimal  effect  on 
production  and  compliance  cost,  and  would 
not  force  any  charter/headboat  business  to 
cease  operation.  However,  the  zero  bag  limit 
may  reduce  charter/headboat  business 
revenues  in  the  Gulf  between  3  and  6 
percent.  For  this  reason,  the  Gulf  Council 
concluded  that  the  zero  bag  limit  was 
significant  under  the  RFA.  The  Gulf  Council 
prepared  an  IRFA  describing  the  small 
businesses  that  would  be  affected  and  the 
potential  impacts  on  them. 

Notwithstanding  the  above  conclusions  of 
the  South  Atlantic  and  Gulf  Councils 
regarding  the  imfMCts  of  the  proposed  zero 
bag  limit  for  Gulf  group  king  mackerel  for 
captain  and  crew  for  their  respective  areas, 
when  the  potential  impacts  of  this  measure 
are  assessed  for  all  charter/headboat 
businesses  harvesting  Gulf  group  king 
mackerel  in  both  Gulf  and  Atlantic  mackerel 
fisheries  together,  there  should  not  be  a 
significant  economic  impact  on  a  substantial 
number  of  small  entities.  Specifically,  no 
more  than  20  percent  of  the  estimated  1,031 
charter/headboat  businesses  afCected  will 
experience  a  reduction  in  gross  revenues  by 
more  than  5  percent 

Considering  all  the  management  measures 
proposed  by  both  Councils  in  aggregate,  it  is 
anticipated  that  these  measures  will  not 
result  in  a  significant  economic  impact  on  a 
substantial  number  of  small  entities 
participating  in  the  commercial  and  for-hire 
recreational  fisheries  for  Atlantic  and  Gulf 
groups  of  king  and  Spanish  mackerel 
Specifically,  no  more  than  20  percent  of  the 
3,819  permitted  small  entities  affected  will 
experience  a  reduction  in  gross  revenues  by 
more  than  5  percent 

List  of  Subjects  in  50  CFR  Part  622 

Fisheries,  Fishing.  Puerto  Rico. 
Reporting  and  recordkeeping 
requirements.  Virgin  Islands. 

Dated:  December  10, 1996.  .  < 

Gary  Matlock,  I 

Acting  Assistant  Administrator  for  Fisheries, 
National  Marine  Fisheries  Service. 

For  the  reasons  set  out  in  the 
preamble,  50  CFR  part  622  is  proposed 
to  be  amended  as  follows: 


PART  822— FISHERIES  OF  THE 
CARIBBEAN,  QULF,  AND  SOUTH         \ 
ATLANTIC 

1.  The  authority  citation  for  part  622 
continues  to  read  as  follows: 

Authority:  16  U.S.C.  1801  et  seq. 

2.  In  §  622.39,  paragraph  {c)(l)(ii)  is 
revised  to  read  as  follows: 

$622.39    Bag  and  posaesskNi  limit*. 

•  •        *        •        * 

(c)  •  •  • 

(1)  •  '  *  > 

(ii)  Gulf  migratory  group  king 
mackerel — 2,  except  that  for  an  operator 
or  member  of  the  crew  of  a  charter 
vessel  or  headboat.  the  bag  limit  is  0. 

•  •        *        •        * 

3.  In  §  622.42,  paragraphs  (c)(l)(ii) 
and  (c)(2)  are  revised  to  read  as  follows: 


1622.42 


(c)  •  •  * 

(1)  *  •  • 

(ii)  Atlantic  mi ffvtory  group.  The 
quota  for  the  Atlantic  migratory  group  of 
king  mackerel  is  2.52  million  lb  (1.14 
million  kg).  No  more  than  0.4  million  lb 
(0.18  million  kg)  may  be  harvested  by 
purse  seines. 

(2)  Migratory  groups  of  Spanish 
mackerel — (i)  Gulf  migratory  group.  The 
quota  for  the  Gulf  migratory  group  of 
Spanish  mackerel  is  3.99  millioA  lb 
(1.81  million  kg). 

(ii)  Atlantic  migratory  group.  TTie 
quota  for  the  Atlantic  migratory  group  of 
Spanish  mackerel  is  3.50  million  lb 
(1.59  million  kg). 

4.  In  $622.44,  paragraphs  (a)(2)(i)  (A) 
and  (B);  (a)(2)(U)(B)  (I)  and  (2);  (b)(lMii) 
(A).  (B)  and  (C);  and  (b)(2)  are  revised 
to  read  as  follows: 

{622.44   Commarciai  trip  HmNs. 

•        •        *        *        • 

(a)  •  •  • 
(2)  •  •  • 
(!)••• 

(A)  From  November  1  eadi  fishing 
year,  until  75  percent  of  the  subzone's 
fishing  year  quota  of  long  ipackerel  has 
been  harvested — in  amounts  not 
exceeding  750  lb  (340  kg)  per  day. 

(B)  From  the  date  that  75  percent  of 
the  subzone's  fishing  year  quota  of  king 
mackerel  has  been  harvested  until  a 
closure  of  the  Florida  east  coast  subzone 
has  been  efiiscted  under  §  622.43(a) — in 
amounts  not  exceeding  500  lb  (227  kg) 
per  day.  However,  if  75  percent  of  the 
subrone's  quota  has  not  be«i  harvested 


by  Frinuary  15.  the  vessel  limit  remains 
at  750  lb  (340  kg)  per  day  until  the 
subzone's  quota  is  filled  or  until  Mardi 
31.  whichever  occurs  first. 

(ii)  •  '  * 
(B)  '  •  • 

(I)  From  July  1  each  fishing  year, 
until  75  percent  of  the  subzone's  hook- 
and-line  gear  quota  has  been 
harvested— in  amounts  not  exceeding 
1250  lb  (567  kg)  per  day. 

[2]  From  the  date  that  75  percent  of 
the  subzone's  hook-and-line  gear  quota 
has  been  harvested,  imtil  a  closure  of 
the  west  coast  subzone's  hook-and-line 
fishery  has  been  effected  under 
§  622.43(a) — in  amounts  not  exceeding 
500  lb  (227  kg)  per  day. 

(b)  •  '  • 

(1)  •  •  * 

(A)  From  April  1  through  October  31. 
in  amounts  exceeding  1.500  lb  (680  kg). 

(B)  From  November  1  until  75  perc«it 
of  the  adjusted  quota  is  taken,  in 
amounts  as  follows: 

[1]  Mondays.  Wednesdays,  and 
Fridays — unlimited. 

(2)  T\tesdays,  Hiursdays,  Saturdays, 
and  Simdays — not  exceeding  1.500  lb 
(680  kg). 

(C)  After  75  percent  of  the  adjusted 
quota  is  taken  until  100  percent  of  the 
adjusted  quota  is  taken,  in  amounts  not 
exceeding  1,500  lb  (680  kg). 

•        •        *        •        • 

(2)  For  the  purpose  of  paragraph 
(b)(l)(ii)  of  this  secticm.  the  adjusted 
quota  is  3.25  million  lb  (1.47  million 
kg).  The  adjusted  quota  is  the  quota  for 
Atlantic  migratory  group  ^pani^ 
mackerel  reduced  by  an  amount 
calculated  to  allow  continued  harvests 
of  Atlantic  migratory  group  Spanish 
mackerel  at  the  rate  of  500  lb  (227  kg) 
per  vessel  per  day  for  the  remainder  of 
the  fishing  year  after  the  adjusted  quota 
is  reached.  By  filing  a  notification  with 
the  Office  of  the  Federal  Register,  the 
Assistant  Administrator  will  armounce 
when  75  percent  and  100  percent  of  the 
adjusted  quota  is  reached  or  is  projected 
to  be  reached. 


[PR  Doc.  96-31851  Filed  12-l»-«6: 8:45  am] 
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DEPARTMEKT  OF  AGRICULTURE 

CommodKy  CradH  Cofponrtlon 

RaquMt  for  ExtMMion  and  R«vfsion  of 
■  CuTTwiHy  Approved  IntoniMllon 
Co«l«c1lon 

AGENCY:  Ckmunodity  Credit  Corporatioii. 
ACTION:  Notice  and  request  for 
comments. 

summary:  In  accordance  with  the 
Paperwork  Reduction  Act  of  1995,  this 
notice  announces  the  intention  of  the 
Commodity  Credit  Qvporation  (OCC)  to 
request  an  extension  for  and  revision  to 
an  infonnation  collection  currently 
approved  in  support  of  the  production 
flndbility  contracts  issued  under  the 
Federal  Agrioiltiue  Improvement  and 
Reform  Act  of  1996  (1996  Act). 
DATES:  Comments  on  this  notice  must  be 
received  on  or  before  February  14. 1997 
to  be  assured  consideration. 
AOOITIONAL  INFORMATKM:  Comments 
should  be  forwarded  to  Charles  M.  Cox, 
Jr.,  Agricultural  Program  Specialist, 
USDA-Faim  Service  Agency- 
Compliance  and  Production  Adjiistment 
Division,  STOT  0517.  P.O.  Box  2415, 
Washington,  D.C  20013-2415; 
telephone  (202)  720-7935. 

SUPPI.EMENTARY  MFOIVMTION 

Title:  Production  Flexibility  Contracts 
Far  Wheat.  Feed  Grains,  Rice,  and 
Upland  Cotton,  7  CFR  Part  1412. 

OMB  Control  Number  0560-0092 

Expiration  Date:  July  31, 1998. 

Type  of  Request:  Revision  of  a 
Currently  Approved  Information 
Collection. 

Abstract:  The  information  collected 
under  Office  of  Management  and  Budget 
[OMB]  Number  0560-0092.  as  identified 
above,  is  needed  to  enable  the  Farm 
Service  Agency  (FSA)  to  effectively 
administer  and  regulate  the  production 
flexibility  contract. 

Automated  Form  COC-478  is  used  by 
FSA  county  offices  for  the  purpose  of 


allowing  producers  on  farms  with  1996 
wheat,  com.  barley,  oats,  grain  sorghum, 
upland  cotton  and  rice  crop  acreage 
bases  the  opportunity  to  enter  into 
Production  Flexibility  Contracts  with 
the  CCC  for  the  years  1996  through 
2002.  Terms  and  conditions  for  the 
Production  Flexibility  Contract  are  set 
forth  in  the  CCC-478.  CCC-478 
Appendix,  and  the  applicable  - ' 

regulations.  The  1996  Act  provides  for 
a  significant  reduction  in  the  public 
burden  for  farm  program  participants,  as 
shown  in  the  following  revised 
estimates: 

Respondents:  Eligible  producers  on 
contract  fiarms. 

Estimated  Average  Time  to  Respond: 
17  minutes. 

Estimated  Total  Aimual  Responses: 
1,428.571. 

Estimated  Number  of  Reports  Piled 
per  person:!.  ., 

Estimated  Total  Burden  Hours: 
404.762  hours. 

Topics  for  comments  include  but  are 
not  limited  to  the  following:  (a)  whether 
the  collection  of  information  is 
necessary  for  the  proper  performance  of 
the  functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility;  fb)  the  accuracy  of  the 
agency's  estimate  of  burden  including 
the  validity  of  the  methodology  and 
assumptions  used;  (c)  ways  to  enhance 
the  quality,  utility  and  clarity  of  the 
infonnation  to  be  collected;  or  (d)  ways 
to  minimize  the  burden  of  the  collection 
of  infonnation  on  those  who  are  to 
respond,  including  through  the  use  of 
appropriate  automated,  electric, 
mechanical,  or  other  technological 
collection  techniques  or  other  forms  of 
information  technology.  Comments 
should  be  sent  to  Desk  Officer  for 
Agriculture,  Office  of  Information  and 
Regulatory  Affairs.  Office  of 
Management  add  Biidget.  Washington, 
D.  C  20503,  and  to  Charles  M.  Cox,  Jr., 
Program  Specialist,  USDA-Farm  Service 
Agency-Compliance  and  Production 
Adjusdnent  Division,  STOP  0517,  P.  O. 
Box  2415,  Washington.  D.C  2001^ 
2413;  telephone  (202)  720-6688.  Copies 
of  the  information  collection  may  be 
obtained  from  Charles  M.  Cox.  Jr..  at  the 
above  address. 

All  responses  to  this  notice  will  be 
summarized  and  included  in  the  request 
for  OMB  approval  All  comments  will 
also  become  a  matter  of  public  record. 


Signed  at  Washington.  DC,  on  December  9, 
1996. 

BmoeLWelMr. 

Acting  Executive  Vice  Pretidmt,  Commodity 
Credit  Corporation. 

(FR  Doc.  96-31821  Filed  12-13-96;  8:45  am] 
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Farm  8«rvlc«  Agency 

RaqiMst  for  Extansfon  and  Ravlaion  of 
a  Currantly  Approved  taiformatton 
CoHaetfon 

agency:  Farm  Service  Agency,  USDA. 
ACTION:  Notice  and  request  for 
cx>mment8. 

SUMMARY:  In  accordance  with  the 
Paperwork  Reduction  Act  of  1995,  this 
notice  annoimces  the  intention  of  the 
Farm  Service  Agency  (FSA)  to  request 
an  extension  for  and  revision  to  an 
information  collection  currently 

approved  in  support  of  farm       

reconstitutions  authorized  by  7  CFR 
718. 

DATES:  Comments  on  this  notice  must  be 
received  on  or  before  February  14. 1997 
to  be  assured  consideration. 
AOOmONAL  MFORMAT10N:  Comments 
should  be  forwarded  to:  Joanne  Franta. 
Agricultural  Program  Specialist, 
Compliance  and  Production  Adjustment 
Division.  FSA,  USDA,  STOP  0517.  P.O. 
Box  2415,  Washington,  D.C.  20013- 
2415;  telephone  (202)  720-5103. 

SUPPt^MENTAL  INFORMATION 

Title:  Provisions  Applicable  to 
Multiple  Programs,  Farm 
Reconstitutions 

OMB  Control  Number:  0560-0025. 

Expiration  Date:  October  31, 1999. 

Type  of  Request:  Extension  of  a 
Currently  Approved  Information 
Collection. 

Abstract:  The  information  collected 
imder  Office  of  Management  and  Budget 
(OMB)  Number  0560-0025,  as  identified 
above,  is  needed  to  enable  the  FSA  to 
effectively  administer  the  programs 
relating  to  reconstitution  of  farms, 
allotments,  quotas,  and  acreages 
governed  by  7  CFR  718. 

Form  FSA-155  is  used  as  a  request  for 
farm  reconstitutian  initiated  by  me 
producer  who  wishes  to  combine  a  farm 
with  another  farm  or  divide  a  farm  into 
multiple  fanning  operations.  The 
reconstitution  process  is  a  required 
imx»dure  when  a  produced  wishes  to 
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increase  acreage  attributed  to  the  £aim 
from  leases  or  change  farm  acreage 
records  as  a  result  of  a  sale  of  any  part 
of  a  farm.  The  FSA  county  committee 
must  act  on  all  proposed  &nn 
reconstitutions  and  issue  their  approval 
or  disapproval  on  FSA-155.  It  is 
necessary  to  collect  the  information 
recorded  on  FSA-15S  to  determine 
farmland,  cropland,  agricultiiral  use 
land  and  changes  to  contract  acreages 
resulting  from  combination  or  di\ision 
of  the  farming  operation. 

Respondents:  Farm  owners  and 
operators. 

Estimated  Number  of  Respondents: 
359,291. 

Estimate  Average  Time  to  Respond: 
45  minutes. 

Estimated  Number  of  Annual 
Responses:  358,215. 

Estimated  Number  of  Reports  Filed 
per  person:!. 

Estimated  Total  Burden  Hours:  i 

268,661  hours.  { 

Topics  for  comments  include  but  are 
not  limited  to  the  following:  (a)  whether 
the  collection  of  information  is 
necessary  for  the  proper  performance  of 
the  functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility;  (b)  the  accuracy  of  the 
agency's  estimate  of  biutlen  including 
the  vfdidity  of  the  methodology  and 
assiunptions  used;  (c)  ways  to  enhance 
the  quality,  utility  and  clarity  of  the 
information  to  be  collected;  or  (d)  ways 
to  minimize  the  burden  of  the  collection 
of  information  on  those  who  are  to 
respond,  including  through  the  use  of 
appropriate  automated,  electric, 
mechanical,  or  other  technological 
collection  techniques  or  other  forms  of 
information  technology.  Comments 
should  be  sent  to  Desk  Officer  for 
Agricult\u«,  Office  of  Information  and 
R^ulatory  Affairs,  Office  of 
Management  and  Budget,  Washington, 
D.  C.  20503  and  to  Joanne  Franta, 
Program  Specialist,  Compliance  and 
Production  Adjustment  Division,  FSA, 
USDA.  STOP  0517,  P.a  Box  2415, 
Washington,  D.C  20013-2415; 
telephone  (202)  720-5103.  Copies  of  the 
information  collection  may  be  obtained 
from  Joanne  Franta  at  the  above  address. 

All  responses  to  this  notice  will  be 
summarized  and  included  in  the  request 
for  OMB  approval.  All  comments  will 
also  bec(»ne  a  matter  of  public  record. 

Signed  at  Washington,  DC,  on  December  5, 
1996. 

DuMje  wL  Weber, 

Acting  Administrator,  Farm  Serrice  Agency. 
[FR  Doc  96-31820  Filed  12-13-06;  8:45  am) 
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R)Od  and  Consumer  Servio* 

Agency  hrformation  CdlectkMi 
Acttvillee:  Propoeed  Collection; 
Comment  Re(|ueet— Assessment  of 
the  Implementation  of  Nutrition 
Oblecttves  for  School  Mssis  Prolect 

AQENCY:  Food  and  Consumer  Service, 

USDA. 

ACTION:  Notice. 

SUMMARY:  In  accordance  with  the 
Paperwork  Reduction  Act  of  1995,  thiii 
notice  aimoimces  the  Food  and 
Consimier  Service's  (FCS)  intention  to 
request  OMB  approval  of  the 
Assessment  of  the  Implementation  of 
Nutrition  Objectives  for  School  Meals 
Project 

DATES:  Comments  on  this  notice  must  be 
received  by  February  14, 1997. 
ADDRESSES:  Send  comments  and 
requests  for  copies  of  this  information 
coUection  to:  Michael  E.  Fishman, 
Acting  Director,  Office  of  Analysis  and 
Evaluation,  Food  and  Consumer 
Service,  U.S.  Department  of  Agriculture, 
3101  Pari(  Center  Drive,  Alexandria,  VA 
22302. 

Comments  are  invited  on:  (a)  whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility;  (b)  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
propoAed  coUection  of  information 
including  the  validity  of  the 
methodology  and  assiunptions  used;  (c) 
ways  to  enhance  the  quality,  utility  and 
clarity  of  the  information  to  be 
collected;  and  (d)  ways  to  minimize  the 
biirden  of  the  collection  of  information 
on  those  who  are  to  respond,  including 
through  the  use  of  appropriate 
automated,  electronic,  mechanical,  or 
other  technological  collection 
techniques  or  other  forms  of  information 
technology. 

All  responses  to  this  notice  will  be 
summarized  and  included  in  the  request 
for  C^fB  approval.  All  comments  will 
also  become  a  matter  of  pubUc  record. 
FOR  FURTHER  INFORMATION  CONTACT: 
Michael  E.  Fishman,  (703)  305-2117. 

SUPPLEMENTARY  INFORMATION: 

Title:  Assessment  of  the 
Implementation  of  Nutrition  Objectives 
for  School  Meals  Project. 

OMB  Number:  Not  yet  assigned. 

Expiration  Date:  N/A. 

T^)e  of  Request:  New  coUection  of 
informaticm. 

Abstract:  The  Assessment  of  the 
Implementation  of  Nutrition  Objectives 
for  School  Meals  Project  wiU  examine 
the  food  and  nutrient  composition  of 


National  School  Lunch  Program/Sdiool 
Breakfast  Program  (NSLP/SBP)  meals 
currently  being  offered,  i.e.,  meals 
planned  in  accordance  with  program 
guidelines  and  made  available  to 
participating  students.  It  includes  a 
comparison  of  the  findings  of  this  study 
with  the  findings  of  the  School 
Nutrition  Dietary  Assessment  Study 
(SNDA)  conducted  in  1992.  More 
specificaUy,  the  study  is  designed  to 
address  the  foUowing  major  research 
objectives: 

•  Determine  the  average  nutrient 
composition  of  USDA  meals  currently 
offered  to  students  diuing  a  typical 
school  week  in  elementary  s(±ools, 
middle  schools,  and  high  schools. 

•  Determine  the  primary  food  sources 
for  the  various  nutrients. 

•  Detennine  the  availability  and 
nutrient  content  of  low-fat  (30  percent  -<'. 
or  less  of  calories  from  fat)  meals.  I 

•  Determine  the  changes  in  the 
nutrient  composition  of  USDA  meals 
since  School  Year  1991-92  when  SNDA 
was  condiicted. 

Data  obtained  from  a  nationaUy 
representative  sample  of  about  1,152 
public  schools  (384  elementary,  384 
middle,  and  384  high  schools)  wiU  be 
coUected  during  the  1997-98  School 
Year  to  determine  the  progress  School 
Food  Authorities  (SFAs)  have  made  in 
implementing  the  1995  Dietary 
Guidelines  for  Americans  in  the  NSLP 
and  SBP.  The  Menu  Survey  Instrument 
wiU  collect  information  on  foods  and 
portions  in  breakfiasts  and  limches 
offered  during  a  target  week.  Data  on  the 
nutrient  content  of  meals  offered  in  the 
NSLP  and  SBP  wiU  be  compared  to 
similar  data  obtained  previously  in 
SNDA  for  School  Year  1991-92.  The 
School  Food  Service  Characteristics 
Survey  will  obtain  descriptive 
information  on  school  food  service 
operations. 

Estimate  of  Burden:  Public  reporting 
burden  is  estimated  to  average  5 
minutes  for  State  Child  Nutrition 
directors;  5  minutes  for  School  Food 
Service  Authority  directore;  and  258 
minutes  for  School  Food  Service 
managers. 

Respondents:  State  ChUd  Nutrition 
directors  wiU  be  «sked  to  confirm  name, 
address  and  telephone  number  of 
selected  SFAs  and  directon.  SFA 
directors  wiU  respond  to  a  telephone 
survey.  School  Food  Service  managers 
wiU  complete  a  mail  survey. 

Estimated  Number  of  Respondents:  45 
State  Child  Nutrition  direct(vs,  384  SFA 
directors,  and  1,152  School  Food 
Service  managers. 

Estimated  Niunber  of  Responses  per 
Respondent  One. 
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Estimated  Total  Annual  Burden  on 
Aespondeiiis:  4.990  hours. 

Ditad:  December  6, 1996. 
WiIliiuBB.LiMiwi8. 

Adnunistratm,  Food  and  Consumer  Service. 
[FR  Doc.  96-31819  Filed  12-13-96;  8;45  am) 
lOOMMie-M-U 


rbiaat  Bafvlc< 

Nawspapera  Uaad  for  PubHcatfon  of 
Legal  Notica  of  Appaatabia  Dadaiona 
for  Intarmountain  Region,  Utah,  Idaho, 
Nevada,  and  Wyoming 

AQENCV:  Forest  Service.  USDA. 
action:  Notice. 

SUMMARY:  This  notice  lists  the 
newspapers  that  will  be  used  by  all 
ranger  districts,  forests,  and  the 
Regional  Office  of  the  Intermountain 
Region  to  publish  legal  notice  of  aU 
de^sions  subject  to  appeal  under  36 
CFR  215  and  36  CFR  217.  The  intended 
effect  of  this  action  is  to  inform 
interested  members  of  the  public  which 
newspapers  will  be  used  to  publish 
legal  notices  of  decisions,  thereby 
allowing  them  to  receive  constructive 
notice  of  a  decision,  to  provide  clear 
evidence  of  timely  notice,  and  to 
achieve  consistency  in  administering 
the  appeals  process. 
DATES:  Publication  of  legal  notices  in 
the  listed  new8pap>ers  will  begin  with 
decisions  subject  to  appeal  that  are 
made  on  or  after  December  1, 1996.  The 
list  of  newspapers  will  remain  in  effect 
until  April  1997  when  another  notice 
will  be  published  in  the  Federal 


FOR  FURTHER  INFORMATION  CONTACT: 
Vaughn  Stokes,  Regional  Appeals 
Nfanager,  Intermountain  Region,  324 
25th  Street.  Ogden,  UT  84401,  phone 
(801) 625-5232. 

SUPPlfMENTARY  INFORMATION:  The 
administrative  appeal  procedures  36 
CFR  215  and  36  CFR  217,  of  the  Forest 
Service  reqiiire  publication  of  legal 
notice  in  a  newspaper  of  general 
circulation  of  all  decisions  subject  to 
appeal.  This  newspaper  publication  of 
notices  of  decisions  is  in  addition  to 
direct  notice  to  those  who  have 
requested  notice  in  writing  and  to  those 
known  to  be  interested  and  affected  by 
a  specific  decision. 

The  legal  notice  is  to  identify:  the 
decision  by  title  and  subject  matter;  the 
date  of  the  decision;  the  name  and  title 
of  the  official  making  the  deciaon:  and 
how  to  obtain  copies  of  the  decision.  In 
addition,  the  notice  is  to  state  the  date 
the  appeal  period  begins  which  is  the 
day  following  pubhcation  of  the  notice. 


The  timeframe  for  appeal  shall  be 
based  on  the  date  of  publication  of  the 
notice  in  the  first  (principal)  newspaper 
listed  for  each  unit. 

The  newspuipers  to  be  \ised  are  as 
follows: 

Regioiud  Forester.  Intermouatain 
Region 

For  decisions  made  by  the  Regional 
Forester  affecting  National  Forests 
in  Idaho: 
The  Idaho  Statesman,  Boise,  Idaho 
For  decisions  made  by  the  Regional 
Forester  affecting  National  Forests 
in  Nevada: 
The  Reno  Gazette- Journal,  Rteo. 
Nevada 
For  decisions  made  by  the  Regional 
Forester  affecting  National  Forests 
in  Wyoming: 
Casper  Star-nibune.  Casper. 
Wyoming 
For  decisions  made  by  the  Regional 
Forester  affecting  National  Forests 
in  Utah: 
Standard  Examiner,  Ogden.  Utah 
If  the  decision  made  by  tne  Regional 
Forester  affects  all  National  Forests 
in  the  Intermountain  Region,  it  will 
appear  in: 
Standard  Examiner,  Ogden,  Utah 

Ashley  National  Forest  -  . 

Ashley  Forest  Supervisors  decisions: 

Vernal  Express,  Vernal,  Utah 
Vernal  District  Ranger  decisions: 

Vernal  Express,  Vernal,  Utah 
Flaming  Gorge  District  Ranger  for 
decisions  eiffecting  Wyoming: 
Casper  Star  Tribune,  Casper, 
Wyoming 
Flaming  Gorge  District  Ranger  for 
decisions  affecting  Utah: 
Vernal  Express.  Vernal,  Utah 
Roosevelt  and  Duchesne  District  Ranger 
decisions: 
Uintah  Basin  Standard,  Roosevelt, 
Utah 

Boise  National  Forest 

Boise  Forest  Supervisor  decisions: 

The  Idaho  Statesman,  Boise,  Idaho 
Mountain  Home  E>istrict  Ranger 
decisions: 

The  Idaho  Statesman,  Boise,  Idaho 
Boise  District  Ranger  decisions: 

The  Idaho  Statesman,  Boise,  Idaho 
Idaho  Qty  District  Ranger  decisions: 

The  Idaho  Statesman,  Boise,  Idaho 
Cascade  District  Ranger  decisions: 

The  Advocate,  Cascade,  Idaho 
Lowman  District  Ranger  decisions: 

The  Idaho  City  World,  Idaho  Qty, 
Idaho 
Emmett  District  Ranger  decisions: 

The  Messenger-Index,  Emmett.  Idaho 

Bridger-Teton  National  Forest 

Bridger-Teton  Forest  Supervisor     -  '^ 
dedsicms: 


Casper  Star-Tribune,  Casper. 
Wyoming 
Jackson  District  Ranger  decisions: 
Casper  Star-Tribune.  Casper, 
Wyoming 
Bufftdo  District  Ranger  decisions: 
Casper  Star-Tribune,  Casper. 
Wyoming 
Big  Piney  District  Ranger  decisions: 
Casper  Star-Tribune,  Casper, 
Wyoming 
Pinedale  District  Ranger  decisions: 
Casper  Star-Tribune,  Casper, 
Wyoming 
Greys  River  District  Ranger  decisionr. 
;    Caspo'  Star-Tribune,  Casper. 

Wyoming 
Kemmerer  District  Ranger  decisions: 
Casper  Star-'Dnbune,  Casper. 
Wyoming 

Cariboo  Nati<»al  Forest 

Caribou  Forest  Supervisor  decisions: 

Idaho  State  Journal,  Pocatello,  Idaho 
Soda  Springs  District  Ranger  decisions: 

Idaho  State  Journal,  Pocatello.  Idaho 
Montpelier  District  Ranger  decisions: 

Idaho  State  Journal,  Pocatello,  Idaho 
Malad  District  Ranger  decisions: 

Idaho  State  Journal,  Pocatello,  Idaho 
Pocatello  District  Ranger  decisions: 

Idaho  State  Journal,  Pocatello,  Idaho 

Dixie  National  Forest 

Dixie  Forest  Supervisor  decisions: 

The  Daily  Spectrum,  St.  George,  Utah 
Pine  Valley  District  Ranger  decisions: 

The  Daily  Spectrum,  St.  George,  Utah 
Cedar  City  District  Ranger  decisions: 

The  Daily  Spectrum,  St.  George,  Utah 
Powell  District  Ranger  decisions: 

The  Daily  Spectrum,  St.  George,  Utah 
Escalante  District  Ranger  decisions: 

The  Daily  Spectrum,  St.  George,  Utah 
Teasdale  EHstrict  Ranger  decisions: 

Tiie  Daily  Spectrum.  St.  George.  Utah 

Fishlake  National  Forest 

Fishlake  Forest  Supervisor  decisions: 

Richfield  Reaper,  Richfield,  Utah 
Loa  District  Ranger  decisions: 

Richfield  Reaper,  Richfield,  Utah 
Richfield  District  Ranger  decisions: 

Richfield  Reaper,  Richfield,  Utah 
Beaver  District  Ranger  decisions: 

Richfield  Reaper,  Richfield,  Utah 
Fillmore  District  Ranger  decisions: 

Richfield  Reaper,  Richfield.  Utah 

Humboldt'Toiyabe  National  Forests 

Humboldt  Forest  Supervisor  decisions: 
Elko  Daily  Free  Press,  Elko,  Nevada 

Toiyabe  Forest  Supervisor  decisions: 
Reno  Gazette- Journal,  Reno,  Nevada 

Sierra  Ecosystem  Coordination  Center 
(SECO): 

Carson  District  Ranger  decisions: 
Reno  Gazette-Journal,  Reno,  Nevada 

Bridgeport  District  Ranger  decisions: 
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*  The  Review-Herald,  Mammoth  Lakes, 

California 
Spring  Moimtains  National  Recreation 

Area  Ecosystems  (SMNRAE): 
Spring  Mountain  National  Recreation 
Area  District  Ranger  decisions: 
Las  Vegas  Review  Journal,  Las  Vegas, 
Nevwla 
Central  Nevada  Ecosystems  (CNECO): 
Austin  District  Ranger  decisions: 

Reno  Gazette-Journal,  Reno,  Nevada 
Tonopab  District  Ranger  decisions: 
Tonopah  Times  Bonanza-Goldfield 
News,  Tonopah,  Nevada    j.--   ■  \  ■.'-    \ 
Ely  District  Ranger  decisions:  ' 

Ely  Daily  Times,  Ely  Nevada 
Northeast  Nevada  Ecosystem  (NNECO): 
Movmtain  Qty  District  Ranger  decisions: 

Elko  Daily  Free  Press,  Elko,  Nevada 
Ruby  Mountains  District  Ranger 
decisions: 
Elko  Daily  Free  Press.  Elko.  Nevada 
Jarbidge  District  Ranger  decisions: 

Elko  Daily  Free  Press,  Elko,  Nevada 
Santa  Rosa  District  Ranger  decisions: 
Humboldt  Sun,  Winnemucca,  Nevada 

Manti-Lasal  National  Forest 

Manti*Lasal  Forest  Supervisor 
decisions: 

Sun  Advocate,  Price,  Utah 
Sanpete  District  Ranger  decisions: 

The  Pyramid,  Mt  Pleasant,  Utah 
Ferron  District  Ranger  decisions: 

Emery  County  Progress,  Castle  Dale,. 
Utah 
Price  District  Ranger  decisions: 

Sun  Advocate,  Price,  Utah 
Moab  District  Ranger  decisions: 

The  Times  Independent.  Moab,  Utah 
Monticello  District  Ranger  decisions: 

The  San  Juan  Record.  Monticello, 
Utah 

Payette  National  Forest 

Payette  Forest  Supervisor  decisions: 

Idaho  Statesman.  Boise,  Idaho 
Weiser  District  Ranger  decisions: 

Signal  American.  Weiser,  Idaho 
Coimcil  District  Ranger  decisions: 

Council  Record,  Council,  Idaho 
New  Meadows,  McCall,  and  Krassel 
District  Ranger  decisions: 

Star  News.  McCall,  Idaho 

Salmon  and  Challis  National  Forests 

Salmon  Forest  Supervisor  decisions: 

The  Recorder-Herald,  Salmon,  Idaho 
Cobalt  District  Ranger  decisions: 

The  Recorder-H&tald,  Salmon,  Idaho 
North  Fork  District  Ranger  decisions: 

The  Recorder-Haald,  Salmon,  Idaho 
Leadore  District  Ranger  decisions: 

The  Recorder-Herald,  Salmon,  Idaho 
Salmon  District  Ranger  decisions: 

The  Recorder-Herald,  Sahncm,  Idaho 
Challis  Forest  Supervisor  decisions: 

The  Challis  Messenger,  Challis,  Idaho 
Middle  Fork  District  Ranger  decisions: 


The  Challis  Messenger,  Challis  Idaho 
Challis  District  Ranger  decisions: 

The  Challis  Messenger,  Challis  Idaho 
Yankee  Fork  District  Ranger  decisions: 

The  Challis  Messenger,  Challis  Idaho 
Lost  River  District  Ranger  decisions: 

The  Challis  Messenger,  Challis  Idaho 

Sawtooth  National  Forest 

Sawtooth  Forest  District  Ranger 
decisions: 
The  Times  News,  Twin  Falls,  Idaho 
Burley  District  Ranger  decisions: 
Ogden  Standard  Examiner.  Ogden, 
Utah  for  those  decisions  on  the 
Burley  District  involving  the  Raft 
River  Unit. 
South  Idaho  Press,  Burely,  Idaho  for 
decisions  issued  on  the  Idaho 
portions  of  the  Burley  District 
Twin  Falls  District  Ranger  decisions: 
The  Times  News.  Twin  Falls,  Idaho 
Ketchum  District  Ranger  decisions: 

Wood  River  Journal,  Hailey,  Idaho 
Sawtooth  National  Recreation  Area: 
-  Challis  Messenger,  Challis,  Idaho 
Fairfield  District  Ranger  decisions: 
The  Times  News,  Twin  Falls,  Idaho 

Tai!g|iee  NatiiMial  Forest 

Taighee  Forest  Supervisor  decisions: 

The  Post  Register,  Idaho  Falls,  Idaho 
Dubois  District  Ranger  decisions: 

The  Post  Register,  Idaho  Falls,  Idaho 
Island  Paric  District  Ranger  decisions: 

The  Post  Register,  Idaho  Falls,  Idaho 
Ashton  District  Ranger  decisions: 

The  Post  Register,  Idaho  Falls,  Idaho 
Palisades  District  Ranger  decisions: 

The  Post  Register,  Idaho  Falls,  Idaho 
Teton  Basin  District  Ranger  decisions: 

The  Post  Raster,  Idaho  Falls,  Idaho 

innta  National  Forest 

Uinta  Forest  Supervisor'dedsions: 
The  Daily  Herald.  Provo,  Utah 

Pleasant  &ove  District  Ranger 
decisions: 
The  Daily  Herald,  Provo,  Utah 

Heber  District  Ranger  decisions: 
The  Daily  Herald,  Provo,  Utah,  and 
Wasatch  Wave,  Heber  Qty,  Utah 

Spanish  Fork  District  Ranger  decisions; 
The  Daily  Herald,  Provo,  Utah 

Wasatch-Cache  National  Forest 

Wasatch-Cache  Forest  Supervisor 
decisions: 
Salt  Lake  Tribune,  Salt  Lake  Qty, 
Utah 
Salt  Lake  District  Ranger  decisions: 
Sah  Lake  Tribune.  Salt  Lake  Qty, 
Utah 
Kamas  District  Ranger  decisioos: 
Salt  Lake  Tribune,  Salt  Lake  Qty, 
Utah 
Evanston  District  Ranger  decisions: 
Uintah  County  tigroid.  Evanston, 

Wyoming 


Mountain  View  District  Ranger 
decisions: 
Uintah  County  Herald,  Evanston, 
Wyoming 
Ogden  District  Ranger  decisions: 
'  Ogden  Standard  Examiner,  Ogden, 

Utah 
Logan  District  Ranger  decisions: 

Logon  Herald  Journal,  Logan,  Utah 
|adcA.Blackwdl. 
Deputy  Regionai  Forester. 
[FR  Doc.  96-31823  Filed  12-13-06;  8:45  am] 
laUNQ  OOOt  3410-11-M 


ASSASSINATION  RECORDS  REVIEW 
BOARD 

Notice  of  Additional  Detorminationa 

agency:  Assassination  Records  Review 
Board. 

summary:  The  Assassination  Records 
Review  Board  (Review  Board)  met  in  a 
closed  meeting  on  November  14, 1996, 
and  made  fcvmal  determinations  on  the 
release  of  records  under  the  President 
John  F.  Kennedy  Assassination  Records 
Collection  Act  of  1992  (Supp.  V  1994) 
(JFK  Act).  On  December  6, 1996,  the 
Review  Board  noticed  the  formal 
determinations  from  that  meeting.  This 
notice  identifies  two  additional  releases 
from  that  meeting. 

FOR  FURTHER  INFORMATION  CONTACT:  T. 
Jeremy  Gunn,  General  Coimsel  and 
Associate  Director  for  Research  and 
Analysis,  Assassination  Records  Review 
Board,  Second  Floor,  Washington.  D.C. 
20530,  (202)  724-0088,  fax  (202)  724- 
0457. 

8UPPLBIENTARY  INFORMATION:  On 
November  14, 1996,  the  Review  Board 
made  formal  determinations  on  records 
it  reviewed  imder  the  JFK  Act. 
Determinations  for  that  meeting  were 
published  at  FR  Doc.  96-31046,  61  FR 
64662.  The  determinations  listed  below 
should  have  been  published  in  that 
notice.  The  assassination  records  are 
identified  by  the  record  identification 
number  assigned  in  the  President  John 
F.  Keimedy  Assassination  Records 
Collection  database  maintained  by  the 
National  Archives. 

Notice  ol  Fmnial  Determinations 

For  each  document,  the  number  of 
releases  of  previously  redacted 
infiormation  immediately  follows  the 
record  identification  number,  followed 
in  turn  by  the  number  of  postponements 
sustained,  and,  where  appropriate,  the 
date  the  document  is  sdieduled  to  be 
released  or  re-reviewed. 
USSS  Documents:  Opened  in  Full: 
154-10002-10422:  2;  0;  n/a 
154-10002-10423;  2;  0;  n/a 
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Dated:  Dacmbv  10. 1990. 
ItaridCManrall. 
BxBCutive  DInctor. 

(FR  Doc  90-31751  PUed  12-13-40;  8:45  am] 
I  COM  tiM-ti-r 


DEPARTMENT  OF  COMMERCE 
Foralgn-Trad*  Zoom  Board 


tha  FTZ  Act  and  the  Board's  regulations. 
,  including  $400.28.  and  subject  to  the 
further  requirement  that  all  foreign- 
origin  dairy  products  and  sugar 
admitted  to  the  subzone  shall  be  ' 

reexpccted. 

Signed  at  Washington,  DC.  tliis  5th  day  of 
Dacnnbar  1990. 


[Older  No.  868] 

Qrant  Of  Authority  for  Subzono  Status; 
Abbott  Manufacturing,  lnc.(lnfant 
Formula,  Adult  Nutritional  Producta), 

Ponuant  to  its  authority  under  the  Foreign- 
Trade  Zones  Act  of  June  18, 1934,  as 
amended  (19  U.S.C  81a-61u).  the  Foreign- 
Trade  Zones  Board  (the  Board)  adopts  the    ^ 
following  Order 

Whereas,  by  an  Act  of  Oingress 
approved  June  18, 1934.  an  Act  'To 
provide  fco'  the  establishment  *  *  *  of 
foreign-trade  zones  in  ports  of  entry  of  ' 
the  United  States,  to  expedite  and 
encourage  foreign  commerce,  and  for 
other  purposes,"  as  amended  (19  U.S.C. 
81a-81u)  (the  Act),  the  Foreign-Trade 
Zones  Board  (the  Board)  is  authorized  to 
grant  to  qualified  corporations  the 
privilege  of  establishing  foreign-trade 
zones  in  or  adjacent  to  U.S.  Oustoims 
ports  of  entry; 

Whereas,  the  Board's  regulations  (15 
CFR  Part  400)  provide  for  the 
establishment  of  special-purpose 
subzones  when  existing  zone  facilities 
cannot  serve  the  specific  use  involved; 

Whereas,  an  application  from  the  Qty 
of  Phoenix,  Arizona,  grantee  of  Foreign- 
Trade  Zone  75,  for  authority  to  establish 
special-purpose  subzone  status  for 
export  activity  at  the  inhnt  formula  and 
adult  nutritional  products 
manufacturing  plant  of  Abbott 
Manufacturing,  Inc.,  in  Casa  Grande, 
Arizona,  was  filed  by  the  Board  on 
January  22, 1996,  and  notice  inviting 
public  comment  was  given  in  the 
Federal  Register  (FTZ  Docket  7-96. 61 
FR  3669.  2-1-96);  and. 

Whereas,  the  Board  adopts  the 
findings  and  recommendations  of  the 
examiner's  report,  and  finds  that  the 
requirements  of  the  FTZ  Act  and 
Board's  regulations  are  satisfied,  and 
that  approval  of  the  application  for 
export  manufacturing  is  in  the  public 
interest; 

Now,  Therefore,  the  Board  hereby 
authorizes  the  establishment  of  a 
subzone  (Subzone  75E0  at  the  Abbott 
Manufacturing,  Inc.,  plant  in  Casa 
Grande,  Arizona,  at  the  location 
described  in  the  application,  subject  to 


Acting  Assistant  Secretary  of  Commerce  for 
bnport  Administration,  Ahemate  Chairman 
Formgn-Trade  Zones  Board. 

John  J.  Da  Ponte,  Jr., 

Executive  Secretary.  <^ 

[FR  Doc  96-31840  Filed  12-13-90;  8:45  amj 
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[OrdarNo.8eq 

Grant  of  Autttortty  for  Subzona  Statua; 
PETsMART,  he  (Pat  Producta 
Warahousi/Diatrtbutlon  Facility).     . 
Pttoanix,  AZ 

Pursuant  to  its  authority  under  the  Foraign- 
Trade  Zones  Act  of  June  18, 1934,  as 
amended  (19  U.S.C  81a-81u),  the  Foreign- 
Trade  Zones  Board  (the  Board)  adopts  the 
following  Order 

Whereas,  by  an  Act  of  Congress 
approved  June  18, 1934.  an  Act  'To 
provide  for  the  establishment  *  *  *  of 
foreign-trade  zones  in  ports  of  entry  of 
the  United  States,  to  expedite  and 
encourage^  foreign  commerce,  and  for 
other  purposes,"  as  amended  (19  U.S.C 
81a-81u)  (the  Act),  the  Foreign-Trade 
Zones  Board  (the  Board)  is  authorized  to 
grant  to  qualified  corporations  the 
privilege  of  establishing  foreign-trade 
zones  in  or  adjacent  to  U.S.  Customs 
ports  of  entry; 

Whereas,  the  Board's  regulations  (15 
CFR  Part  400)  provide  for  the 
establishment  of  special-piupose 
subzones  when  existing  zone  facilities 
cannot  serve  the  specific  use  involved; 

Whereas,  an  application  from  the  City 
of  Phoenix,  grantee  of  Foreign-Trade 
Zone  75,  for  authority  to  establish 
special-purpose  subzone  stattis  at  the 
pet  products  warehouse/distribution 
facility  of  PETsMART,  Inc.,  in  Phoenix, 
Arizona,  was  filed  by  the  Board  on 
February  22, 1996,  and  notice  inviting 
public  comment  was  given  in  the 
Federal  Register  (FTZ  Docket  15-46, 61 
FR  9674,  3/11/96);  and. 

Whereas,  the  Board  adopts  the      '  "^ 
findings  and  recommendations  of  the 
examiner's  report,  and  finds  that  the 
requirements  of  the  FTZ  Act  and 
Board's  regulations  are  satisfied,  and 
that  approval  of  the  application  is  in  the 
public  interest; 

Now,  therefore,  the^oard  hereby 
authorizes  the  establishment  of  a 


subzone  (Subzone  7SF)  at  tho 
PETsMART,  Inc.  plant  in  Phoenix 
Arizona,  at  the  location  described  in  the 
application,  subject  to  the  FTZ  Act  and 
the  Board's  regulations,  including 
§400.28. 

Sipiad  at  Washington,  DC  this  5th  day  (rf 
Deceniber,  1990. 
Roberts.  I  atMsa. 

Acting  AssMant  Secretary  of  Commerce  for 
Import  Administration,  Alternate  Qiairman. 
Foreign  -  Trade  Zones  Board. 

JohnI.Darairte.)r.. 

Executive  Secretary. 

(FR  Doc  96-31847  Filed  12-13-00;  8:45  am] 
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(Order  No.  857] 

Approval  of  Expanded  Manufacturing 
Activtty  WHtiln  Fomlgn-Trada  Zona 
196,  Fort  Worth,  TX  Area-^  NoMa  Moblto 
r*tionaa  Amartcaa  Inc.  (Callular 
Ptwnaa/Talacommunlcatlon  Producta) 

Pursuant  to  its  authority  imder  the  Foreign- 
Trade  Zone  Act  of  Jime  18, 1934,  as  amended 
(19  U.S.C  81a-61u),  the  Fneign-Trade  Zones 
Board  adopts  the  following  Order: 

Whereas,  an  application  &t>m  the 
Alliance  Corridor,  Inc.,  grantee  of  FTZ 
196.  requesting  authority  on  behalf  of 
Nolda  Mobile  Phones  Americas  Inc.  to 
expand  authority  to  manufacture 
cellular  phones  and  other 
telecommunication  products  under  zone 
procedures  within  FTZ  196,  Fort  Worth, 
Texas  area,  was  filed  by  the  Foreign- 
Trade  Zones  (FTZ)  Board  (the  Board)  on 
May  8. 1995  (FTZ  Docket  22-95,  60  FR 
26716,  5/18/95); 

Whereas,  the  Board  adopts  the 
findings  and  reccnnmendation  of  the 
examiner's  report,  and  finds  that  the 
requirements  of  the  FTZ  Act  and  the 
Board's  regulatidns  are  satisfied  and  that 
the  proposal  is  in  the  pubUc  interest; 
and. 

Now,  therefore,  the  Board  hereby 
approves  the  request,  subject  to  the  FTZ 
Act  and  the  Board's  regulations, 
including  §  400.28. 

Signed  at  Washington,  DC  this  5th  day  of 
December  1996. 


Kiibert  S.  ] 

Actirig  Assistant  Secretary  of  Commerce  for 
Import  Administration,  Alternate  Chairman, 
Foreign-Trade  Zones  Board. 

Attest: 
John  J.  Da  PodIb.  Jr„ 

Executive  Secretary. 

(FR  Doc.  96-3184$  Filed  12-13-96;  8:45  am] 
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Intamational  Trade  Administration 

initiation  of  Antidumping  and 
Countervaiiing  Duty  Administrativa 
Raviaws 

AGENCY:  Imp(Hl  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 
ACTION:  Notice  of  initiation  of 
antidiunping  and  countervailing  duty 
administrative  reviews. 

SUMMARY:  The  Department  of  Commerce 
(the  Department)  has  received  requests 
to  conduct  administrative  reviev^s  of 
various  antidiunping  and  coimtervailing 
duty  orders  and  findings  with 
November  anniversary  dates.  In 
accordance  with  the  Department's 
regulations,  we  are  initiating  those 
administrative  reviews. 
EFFECTIVE  DATE:  December  16, 1996. 


FOR  FURTHER  WFORMATION  CONTACT: 
HoUy  A.  Kuga.  Office  of  AD/CVD 
Enforcement,  Import  AdministraticHi, 
International  Trade  Administration, 
U.S.  Department  of  Commerce,  14th 
Street  and  Constitution  Avenue,  N.W., 
Washington,  D.C.  20230,  telephone: 
(202)  482-4737. 

SUPPLBHENTARY  INFORMATION: 

Background 

The  Department  has  received  timely 
requests,  in  accordance  with  19  C.F.R. 
353.22(a)  and  355.22(a)(1994),  for 
administrative  reviews  of  various 
antidiunping  and  countervailing  duty 
orders  and  findings  with  November 
anniversary  dates. 

Initiation  of  Reviews 

In  accordance  with  sections  19  CPR 
353.22(c)  and  355.22(c),  we  are 


initiating  administrative  reviews  of  the 
following  antidumping  and 
countervailing  duty  orders  and  findings. 
The  Department  is  not  initiating  an 
administrative  review  of  any  exporters 
and/or  producers  who  were  not  named 
in  a  review  request  because  such 
exporters  and/or  producers  were  not 
specified  as  required  under  section 
353.22(a)  (19  CFR  353.22(a).  The 
Department  will  issue  preliminary 
results  of  these  reviews  within  245  days 
of  the  last  day  of  the  anniversary  month 
of  each  finding/order.  The  Department 
will  issue  notices  of  final  results  of 
these  review  within  120  days  of 
publication  in  the  Federal  Roister  of 
the  review-specific  notices  of 
preliminary  results,  unless  it  extends 
specific  due  dates  in  accordance  with 
section  751(a)(3)  of  the  Act. 


Antidumping  Duty  Proceedings: 

KOREA:  Circular  Welded  Non-Alloy  Steel  Pipe  A-680-809 

Dongbu  Steel  Co.,  Ltd.,  Hyurxlai  Pipe  Co.,  Ltd.,  Korea  Iron  &  Steel  Co.,  Ltd.,  Shinho  Steel  Co.,  Ltd..  SeAH 
Steel  Corporation,  Union  Steel  Manufacturing  Co.,  Ltd. 

MEXICO:  Circular  Welded  f4on-Ailoy  Pipe  A-201-805 _ 

Hysla.  S.A  de  C.V.  Tutieria  Nactonal  S.A.  de  C.V. 

THE  PEOPLE'S  REPUBLIC  OF  CHINA:  Fresh  Garlic*  A-570-831  ..._ „ „ 

China  Xinxing  Quir^gdao  Import/Export  Corp.,  Helka  Express  Internationa),  Kenwa  Shipping  Co.,  Ltd.,  Lee  Tung 
Trading  Company,  OAG  International  Inc.,  Rizhao  Hanxl  Fisheries  &  Comprehensive  Development  Co..  Ltd., 
Sea  Trade  international  Inc..  Shandong  General  Merchandise  Import  and  Export  Corporation,  Transunion 
Irrtematioruy  Company,  Ltd. 
Countervailing  Duty  Proceedings: 

NONE.. 
Suspertsion  Agreements: 

SINGAPORE:  Certain  RefrigeraBon  Compressors  0-669-001 - _ „ 

*  Al  other  exporters  o(  fresh  garlic  from  the  People's  Republic  of  China  are  condttionany  covered  t>y  this  review. 


Period  to  tM  reviewed 


11/1/95-10/31/96 

,11/1/95-1(^31/96 
11/1/95-10/31/96 


4/1/95-3/31/96 


If  requested  within  30  days  of 
publication  of  this  notice,  the 
Department  will  determine,  where 
appropriate,  whether  antidiunping 
duties  have  been  absorbed  by  an 
exporter  or  producer  subject  to  any  of 
these  reviews  if  the  subject  merchandise 
is  sold  in  the  United  States  through  an 
importer  which  is  affiliated  with  such 
exporter  or  producer. 

Interested  parties  must  submit 
applications  for  disclosure  imder         *• 
administrative  protective  orders  in 
accordance  with  19  CF.R.  353.34(b)  and 
355.34(b). 

These  initiations  and  this  notice  are 
in  accordance  with  section  751(a)  of  the 
Tariff  Act  of  1930,  as  amended  (19 
U.S.C.  1675(a))  and  19  CFR  353.22(c)(1) 
and  355.22(c)(1). 

Dated:  December  10. 1996.  fL 
JoMph  A.  Spelitei, 

Deputy  Assistant  Secretary  for  Group  W. 
(FR  Doc.  96-31844  Filed  12-13-96;  8:45  am] 
BILUNa  COM  M10-D8-M 


Applications  for  Duty-Frea  Entry  of 
Sciantific  instruments 

Puirsuant  to  Section  6(c)  of  the 
Educational,  Scientific  and  Cultiiral 
Materials  Importation  Act  of  1966  (Pub. 
L.  89-651;  80  Stat.  897;  15  CFR  part 
301),  we  invUe  comments  on  the 
question  of  whether  instruments  of 
equivalent  scientific  value,  for  the 
purposes  for  which  the  instnunents 
shown  below  are  intended  to  be  used, 
are  being  manufactured  in  the  United 
States. 

Comments  must  comply  with  15  CFR 
301.5(a)  (3)  and  (4)  of  the  regulations 
and  be  filed  within  20  days  vtith  the 
Statutory  Import  Programs  Staff,  U.S. 
Department  of  Commerce,  Washington, 
D.C.  20230.  Applications  may  be 
examined  between  8:30  A.M.  and  5:00 
P.M.  in  Room  4211,  U.S.  Department  of 
Conmierce,  14th  Street  and  Constitution^ 
Avenue,  N.W.,  Washington,  D.C. 

Docket  Number:  96-116.  Applicant: 
Centers  for  Disease  Control  & 
Prevention.  Mailstop  F17, 4770  Buford 


Hwy,  N.E.,  Atlanta,  GA  30341-3724. 
Instrument:  Mass  Spectrometer,  Model 
VG  AutoSpec.  Manufacturer: 
Micromass,  Ltd.,  United  Kingdom. 
Intended  Use:  The  instrument  will  be 
used  for  analysis  of  toxic  components 
present  at  ultra  trace  levels  in  biological 
matrices,  carcinogens  in  cigarette  smoke 
and  additives  in  cigarettes.  Application 
accepted  by  Commissioner  of  Customs: 
November  12, 1996. 

Docket  Number  96-117.  Applicant: 
University  of  Wyoming,  Department  of 
Geology  and  Geophysics,  P.O.  Box  3006. 
Laramie,  WY  82071-3006.  Instrument: 
Electron  Microprobe,  Model  pCA-8900/ 
5CH.  Manufacturer:  JEOL  Ltd.,  )apan. 
Intended  Use:  The  instrument  will  be 
used  in  the  study  of  chemical 
compositions  of  geological  samples, 
museimi  samples,  synthetically 
prepared  chemical  samples,  concrete 
and  cement  samples  and  any  other  solid 
materials  of  interest  to  the  researchers. 
In  addition,  the  instrument  will  be  used 
for  teaching  theory  and  practice  of 
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electron  microprobe  azialysis  in  the 
couise  "Microbeam  Techniques". 
Application  accepted  by  Commissioner 
of  Customs:  Hovemhm  13, 1996. 

Docket  Number.  96-118.  Applicant 
The  Pennsylvania  State  University,  156 
Materials  Research  Laboratory,  Hastings 
Road,  University  Park,  PA  16802. 
Instrument:  Accessories  for  CCD 
Microscope.  Manufacturer:  I  .inkam 
Scientificjnstruments,  Ltd.,  United 
Kingdom.  Intended  Use:  The 
instruments  are  accessories  for  a  CXID 
microscope  system  which  is  being  used 
for  studies  of  dynamic  movement  of  the 
domains  and  phase  boundaries  in 
special  relaxor-type  ferroelectric 
materials  (e.g.,  single  crystals,  ceramics). 
Application  accepted  by  Commissioner 
of  Customs:  November  18, 1996. 

Docket  Number:  96-120.  Applicant: 
U.S.  Environmental  Protection  Agency, 
26  West  Martin  Luther  King  Blvd., 
Cincinnati,  OH  45268.  Instnunent:  ICP 
Mass  Spectrometer.  Model  PlasmaQuad 
3.  Manufacturer:  Fisons  Instruments, 
United  Kingdom.  Intended  Use:  The 
instnunent  will  be  used  to  research  the 
spedaticm  of  mercury  and  other  metals 
in  coiSpiex  matrices  using  isoto|Mi 
tracers,  liquid  chromatography  and 
direct  injcfction  nebulization.  The 
elements  of  interest  will  be  in  liquid  or 
gaseous  form  that  are  known  to  be  toxic 
to  human  and  animal  life  if  inhaled  or 
infested.  Application  accepted  by 
Commissioner  of  Customs:  November 
21,  1996. 
Frank  W.  Crwl 

Director  Statutory  Import  Pmgroms  Staff. 
(FR  Doc  96-31848  Filed  12-13-46;  8:4S  am] 
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National  Ocaanic  and  Atmospharic 
Admlniatration 

P.O.  1206068] 

Quif  of  Mexico  Fiahary  Managamant 
Council:  Public  Maating 

AQENCY:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commeioe. 

ACTION:  Notice  of  public  meeting. 

SUMMARY:  The  Gulf  of  Mexico  Fishery 
Management  Coimdl  (Council)  will 
convene  a  pubUc  meeting  of  the  Shrimp 
Advisory  Panel  (AP). 
DATES:  The  meeting  will  be  held  on 
January  3, 1997,  beginning  at  9:00  a.m. 
and  will  conclude  at  4:00  p.m. 
addresses:  The  meeting  will  be  held  at 
the  New  Orleans  Airport  Hilton  Hotel, 
901  Airline  Highway,  Kenner,  LA; 
telephone:  504-469-5000. 


Council  address:  Gulf  of  Mexico 
Fishery  Management  Coimdl.  3018  U.S. 
lUghway  301  North,  Suite  1000,  Tampa. 
FL  33619. 

FOR  FURnCR  MFORMATION  CONTACT: 
Richard  L.  Leard.  Senior  Fishery 
Biologist:  telephone:  813-228-2815. 
SUPPLEMBITARY  INFORMATION:  The 
Shrimp  AP  will  review  sdentific 
information  on  the  cooperative  shrimp 
seasonal  closure  with  the  state  of  Texas, 
and  it  may  also  consider  information  on 
the  potential  for  cooperative  dosures 
with  Mexico. 

The  AP  may  develop 
reconmiendations  to  the  Council 
regarding  the  extent  of  Federal  waters 
off  Texas  that  will  be  dosed  in  1997 
concurrently  with  the  dosure  of  Texas 
waters.  It  may  also  provide  direction  to 
the  Coundl  regarding  the  potential  for 
future  cooperative  closures  with    ,  - ; 
Mexico. 

The  AP  consists  prindpally  of  -*  ■:- 
commerdal  shrimp  fishermen,  dealers 
and  assodation  representatives. 

Special  Accnmmodetioiie 

This  meeting  is  physically  accessible 
to  people  with  disabilities.  Requests  for 
sign  language  interpretation  or  other 
auxiliary  aids  should  be  directed  to 
Anne  Alford  at  the  Coimdl  (see 
ADDRESSES)  by  December  27, 1996. 

Dated:  Dacamber  6, 1996. 
Bruce  Marahead. 

Acting  Director,  Office  of  Sustainable 
Fisheries.  National  Marine  Fisheries  Service. 
[FR  Doc  96-31767  Filed  12-13-96;  8:45  am] 
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PJ>.  1206066] 

QuIf  of  Mexico  Fiahary  Managamant 
Council;  Public  Maating 

AQENCY:  National  Marine  Fisheries 

Service  (NMFS).  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Notice  of  public  meeting. 

SUMMARY:  The  Gulf  of  Mexico  Fishery 
Management  Coundl  (Coundl)  will 
convene  a  public  meeting  of  an  Ad  Hoc 
Habitat  Panel  (Panel). 
DATES:  This  meeting  will  be  held  *'' 
beginning  at  10:00  a.m.  on  January  7, 
1997,  and  ending  at  3:00  p.m.  on 
Januarys,  1997. 

ADDRESSES:  This  meeting  will  be  held  at 
the  New  Orleans  Airport  Hilton  Hotel, 
901  Airline  Highway,  Kenner,  LA; 
telephone:  504-469-5000. 

Council  address:  Gulf  of  Mexico 
Fishery  Management  Coundl,  3018  U.S. 
Highway  301  North.  Suite  1000,  Tampa, 
FL  33619. 


FOR  FURTHER  MFORMATION  CONTACT:  Dr. 
Richard  L.  Leard.  Senior  Fishery 
Biologist;  telephone:  813-228-2815. 
SUPPLEMENTARY  MFORMATION:  The 
purpose  of  the  meeting  will  be  to  review 
upcoming  guidelines  regarding  essential 
fish  habiUt  (EFH)  that  are  being 
developed  by  NMFS.  These  guidelines 
are  mandated  by  the  recent  passage  of 
the  Magnuson-Stevens  Fishery 
Conservation  and  Management  Act 
which  replaces  the  Magnuson  Fishery 
Conservation  and  Management  Act  of 
1976,  as  amended.  The  NMFS 
antidpates  that  the  draft  EFH  guidelines 
will  be  published  in  December  1996. 
The  Panel  intends  to  hold  a  round- 
table  discussion  and  review  what  the 
Coundl's  role  should  be  with  regard  to 
the  development  and  implementation  of 
EFH  guidelines.  A  public  comment 
period  on  the  EFH  guidelines  will  also 
be  part  of  the  meeting.  The  Panel  may 
also  develop  comments  and 
recommendations  for  conside^tion  by 
the  Coundl  at  its  upcoming  meeting  on 
January  13-16, 1997,  in  Corpus  Christi, 
TX. 

Spedal  Accomniodations 

This  meeting  is  physically  accessible 
to  people  with  disabilities.  Requests  for 
sign  language  interpretation  or  other 
auxiliary  aids  should  be  directed  to 
Anne  Alford  at  the  Coundl  (see 
ADDRESSES)  by  December  31. 1996. 

Dated:  December  10, 1996. 
Gary  C  Matlock. 

Director,  Office  of  Sustainable  Fisheries, 
National  Marine  Fisheries  Serrice. 
(FR  Doc  96-31768  Filed  12-13-96;  8:45  am] 
■LLMQ  coot  ISIO-tS-F 


Notica  of  Saa  Grant  Raviaw  Panel 

AGENCY:  National  Oceanic  and 

Atmospheric  Administration, 

Commerce. 

ACTION:  Notice  of  open  meeting. 

SUMMARY:  This  notice  sets  forth  the 
schedule  and  proposed  agenda  of  a 
forthcoming  meeting  of  the  Sea  Grant 
Review  Panel.  The  meeting  will  have 
several  purposes.  Panel  members  will 
provide  and  discuss  follow-up  reports  of 
business  transaded  at  the  last  Sea  Grant 
Review  Panel  meeting  in  the  aieas  of 
management  and  organization,  budget 
status,  strategical  and  tactical  issues, 
law. and  policy,  new  technology  and 
research,  economic  development, 
outreach  for  enhancement  of 
Department  of  Commerce  goals,  and 
new  business. 

DATES:  The  announced  meeting  is 
scheduled  during  two  days:  Monday, 
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January  6,  8:30  a.in.  to  5:00  p.m.; 
Tuesday,  January  7,  8:30  a.m.  to  3:00 
p-m. 

ADDRESSES:  National  Oceanic  and 
Atmospheric  Administration,  Silver 
Spring  Metro  Center  Biiilding  m,  1315 
East-West  Highway.  Room  4527,  Silver 
Spring,  Maryland  20910. 

FOR  FURTHER  INFORMATION  CONTACT:  Dr. 
Ronald  C.  Baird,  Director,  National  Sea 
Grant  College  Program,  National 
Oceanic  &  Atmospheric  Administration, 
1315  East-West  Highway,  Room  11716, 
Silver  Spring,  Maryland  20910  (301) 
713-2448  extension  163. 

SUPPLEMENTARY  INFORMATION:  The  Panel, 

which  consists  of  balanced 
representation  from  academia,  industry, 
state  government,  and  citizens  groups, 
was  established  in  1976  by  Section  209 
of  the  Sea  Grant  Improvement  Act 
{Public  Uw  94-461,  33  U.S.C.  1128) 
and  advises  the  Secretary  of  Commerce, 
the  Under  Secretary  for  Oceans  and 
Atmosphere,  also  the  Administrator  of 
NOAA,  and  the  Director  of  the  National 
Sea  Grant  College  Program  with  respect 
to  operations  under  the  act,  and  sudi 
other  matters  as  the  Secretary  refers  to 
the  Panel  for  review  and  advice.  The 
agenda  for  the  meeting  is: 

Monday,  January  6, 1997 

8:30  am — Opening  Formalities 
9:00  am — Status  of  Sea  Grant 

Reinvention 
11:00  am — Status  of  Sea  Grant 

Reauthorization 
12:00  noon — ^Lunch 
1:00  pm — Sea  Grant  Research 

Presentation 
2:00  pm — Report  of  the  Committee  on 

Panel  Membership 
3:00  pm — Report  of  the  Committee  on 

me  Allocation  of  Funds 
4:00  pm — ^Report  of  the  Committee  on 

Regional  Collaboration 
5:00  pm — ^Adjourn 

Tuesday,  January  7, 1997 

8:30  am — Report  of  the  Committee  on 

the  30th  Anniversary  of  Sea  Grant 

Awards 
9:00  am— Additimal  Strategic 

Investments 
10:30  am — Quantitative  and  Qualitative 

Program  Evaluation — Getting 

Started 
12:00  pm — ^Lunch 

1:00  pm— Sea  Grant  Week— 1997    V: 
2:00  pm — Summarize  Action  Items  '  • .  - 
3:00  pm — ^Adjoiim 

The  meeting  will  be  open  to  the  . 
public.  •/• 


Dated:  December  3, 1996. 
Alan  R.  Thomas, 

Acting  Assistant  Administrator  for  Oceanic 
and  Atmospheric  Research. 
[FR  Doc.  96-31796  Filed  12-13-96;  8:45  am] 
iUJNQ  OOK  M1«-12-» 


Uptional  Oceanic  and  Almospharic 
Administration 

P.D.  1200990] 

Marina  Mammals;  Permit  No.  966 
(P586) 

AGENCY:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Issuance  of  amendment. 

SUMMARY:  Notice  is  hereby  given  that 
permit  no.  966,  issued  to  Continental 
Shelf  Associates,  Inc.,  759  Parkway 
Street,  Jupiter,  FL  33477-9596 
(Principal  Investigator:  Stephen  T. 
Viada)  was  amended  to  expand  the  area 
of  study  to  include  Charleston,  South 
Carolina  (32'*44.00'N  Lat)  to  Cape 
Canaveral,  Florida  (28''50.00'N  Lat)  and 
extend  the  dxiration  of  activities  to  Jime 
30, 1999. 

ADDRESSES:  The  amendment  and  related 
documents  are  available  for  review 
upon  writien  request  or  by  appointment 
in  the  following  offices: 

Permits  Division,  Office  of  Protected 
Resources,  NMFS,  1315  East-West 
Highway,  Room  13130  Silver  Spring, 
MD  20910  (301/713-2289): 

Southeast  Region,  NMFS,  9721 
Executive  Center  Drive,  North,  St. 
Petersburg.  FL  33702-2532  (813/570- 
5301):  and 

Northeast  Region,  NMFS,  One 
Blackburn  Drive,  Gloucester,  MA 
01930-2298  (508/281-9250). 
SUPPI^MENTARY  INFORMATION:  The 
subject  amendment  has  been  issued 
under  the  authority  of  the  Marine 
Mammal  Protection  Act  of  1972,  as 
amended  (16  U.S.C  1361  et  seq.],  the 
provisions  of  paragraphs  (d)  and  (e)  of 
§  216.33  of  the  regulations  governing  the 
taking  and  importing  of  marine 
mammals  (50  CFR  part  216),  the 
Endangered  Species  Act  of  1973,  as 
amended  (ESA;  16  U.S.C.  1531  et  seq.), 
and  the  provisions  of  §  222.25  of  the 
regulations  governing  the  taking, 
importing,  and  exporting  of  endangered 
fish  and  wildlife  (50  CFR  parts  217- 
-222). 

Issxianoe  of  this  pomit  as  required  by 
the  ESA  was  based  on  a  finding  that 
such  permit:  (1)  Was  applied  for  in  good 
bith.'  (2)  %vill  not  operate  to  the 
disadvantage  of  the  endangered  species 


which  is  the  subject  of  this  i>ermit:  and 
(3)  is  consistent  with  the  purposes  and 
policies  set  fcHth  in  section  2  of  the 
ESA. 

Dated:  December  9, 1996. 

Ann  D.  Terimah, 

Chief.  Permits  and  Documentation  Division, 
Office  of  Protected  Resources,  National 
htorine  Fisheries  Service. 

(FR  Doc.  96-31765  FUed  12-13-96;  8:45  am] 
BILLMQ  CODE  SSIO-O-P 


CONSUMER  PRODUCT  SAFETY 
COMMISSION 

Senior  Executive  Sendee;  Performance 
Review  Board;  Membership 

AGENCY:  Consumer  Product  Safety 
Commission. 

ACTION:  Notice  of  names  of  members. . 

SUMMARY:  niis  notice  lists  the 
individuals  who  have  been  appointed  to 
the  Commission's  Senior  Executive 
Service  Performance  Review  Board. 

EFFECTIVE  DATE:  [insert  date  of 
publication  in  the  FEDERAL  REGISTER] 

ADDRESSES:  Consumer  Product  Safety 
Commission,  Office  of  the  Secretary, 
Washington,  DC  20207. 

FOR  FURTHER  INFORMATION  CONTACT: 
Joseph  F.  Rosenthal,  Office  of  the 
General  Counsel,  Consumer  Product 
Safety  Commission,  Washington,  DC 
20207,  telephone  (301)  504-0980. 

Members  of  the  Performance  Review 
Board  are  listed  below: 

Mary  Sheila  Gall 
Thomas  Hill  Moore 
Eric  A.  Rubel 
Clarence  Bishop 
Thomas  W.  Murr.  Jr. 
Ronald  L.  Medford 
Douglas  L.  Noble 
Mary  Ann  Danello  (alternate) 
Warren  J.  Prunella  (alternate) 
David  Schmeltzer  (alternate) 
Alan  H.  Schoem  (alternate) 
Andrew  G.  Stadnik  (alternate) 
Andrew  G.  Ulsamer  (alternate) 

Alternate  members  may  be  designated 
by  the  Chairman  or  the  Chairman's 
designee  to  serve  in  the  place  of  regidar 
members  who  are  unable  to  serve  for 
any  reason. 

Dated:  December  10, 1996. 
Sadjra  E.  Dunn, 

Secretary,  Consumer  Product  Safety 

Commissiott. 

[FR  Doc  96-31833  Filed  12-13-96;  8:45  am] 
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DEPARTMENT  OF  DEFENSE 

Office  d  Itw  Secretary 

[Tranammai  Na  ST-oq 

36(b)  Notification 

AQBCY:  Department  of  Defense.  Defianse 
Security  Assistance  Agency. 

action:  Notice. 

summary:  The  Department  of  Defianse  is 
publishing  the  unclassified  text  of  a 
section  36(b)  arms  sales  notification. 
This  is  published  to  fulfill  the 
requirements  of  section  155  of  PubX. 
"» 104-164  dated  21  July  1996. 

FOR  FURTHER  NIFORMATION  CONTACT: 

Mr.  A.  Urban.  DSAA/COMPT/FPD. 
(703)  604-6575. 

The  following  is  a  copy  of  the  letter 
to  the  Speaker  of  the  House  of 
Representatives,  Transmittal  97-05. 
with  attached  transmittal,  policy 
justification  and  sensitivity  of 
technology  pages. 

Dated:  December  10. 199e. 
LJkL  ByniuD, 

AHemate  OSD  Federal  Register  Liaiaoa 
Ofpcm^,  Depaztment  of  Defense. 
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DEFENSE  SECURITY  ASSISTANCE  AGENCY 
WASHINQTON.  DC  20301-2800 


0  2  OEC  1996 

In  reply  refer  to: 
I-04304/96ct   , 


Honorable  Newt  Gingrich 
Speaker  o£  the  House  o£ 

Representatives 
Washington,  D.C.   20515-6501 

Dear  Mr.  Speaker: 

Pursuamt  to  the  reporting  requirements  o£  Section  36(b)(1) 
o£  the  Arms  Export  Control  Act,  we  are  forwarding  herewith 
Transmittal  No.  97-05,  concerning  the  Depeurtment  of  the  Air 
Force's  proposed  Letter («)  of  Offer  and  Acceptemce  (LOA)  to 
Korea  for  defense  articles  and  services  estimated  to  cost  $250 
million.   Soon  after  this  letter  is  delivered  to  your  office, 
we  plan  to  notify  the  news  media. 

Sincerely, 


-momasG-Rname 

UeulMiinlG6ntral.USA 

Oirecior 


Attachments 
Seune  Itr  to: 


House  Committee  on  International  Relations 
Senate  Committee  on  ^propriations 
Senate  Committee  on  Foreign  Relations 
House  Committee  on  National  Security 
Senate  Committee  on  Armed  Services 
House  Committee  on  Appropriations 
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Transmittal  No.  97-05 

Notice  o£  Proposed  Issuamce  of  Letter  of  Offer 

Pursuant  to  Section  36(b)(1) 

of  the  Arms  Export  Control  Act 


(i) 
(ii) 


Prospective  Purchaser:  Korea 


111) 


(iv) 

(V) 

(vi) 


Total  Ea^^TnA^«><^  Valiift- 
Major  Defense  Equipment* 
Other 
TOTAL 


$215  million 
S  35  million 
$250  million 


Deggritjtion  of  Articles  or  Services  Offered; 
One  hundred  sixteen  AGM-130  and  116  AOf-142  air-to- 
ground  missiles  (including  training  missiles) , 
containers,  spare  and  repair  parts,  special  test  sets 
and   support  equipment,  modification  of  30  F-4E  aircraft, 
integration  of  the  missile  systems  with  the  F-4E 
aircraft,  aircraft  ground  and   flight  testing  with  new 
missile  systems,  mission  pleuxning  software,  personnel 
training  and  training  equipment  including  three  missile 
system  simulators,  publications  and   technical  data,  U.S. 
Government  and  contractor  technical  and  logistics 
personnel  services  and  other  related  elements  of  progreun 
support. 

Military  Department:   Air  Force  (YGR  and  YGS) 

Paid.  Offered,  or  Agreed  to 


Sales  Commission.  Fee,  etc 

be  Paid:  None  -  ..  . 

Sensitivity  of  Technology  Contained  in  the  Defense 
Article  or  Defense  Services  Proposed  to  be  Sold: 
See  Annex  attached. 

(vii)    Date  Report  Delivered  to  Congress:   0  2  CEC  1996 


as  defined  in  Section  47(6)  of  the  Arms  E3q>ort  Control  Act, 


>..  ■     *: 


■t 
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POLICY  JUSTIFICATION 


Korea  -  AGM-13Q  and  AGM-142  Air-to-Ground  Missiles 

The  Government  of  Korea  has  requested  the  purchase  of  116  A(a(-130 
emd  116  AGM-142  air-to-ground  missiles  (including  training 
missiles) ,  containers,  spare  and   repair  parts,    special  test  sets 
and  support  equipment,  modification  of  30  F-4E  aircraft, 
integration  of  the  missile  systems  with  the  F-4E  aircraft,  aircraft 
ground  and   flight  testing  with  new  missile  systems,  mission 
planning  software,  personnel  training  and  training  equipment 
including  three  missile  system  simulators,  publications  auid 
technical  data,  U.S.  Government  £md  contractor  technical  and 
logistics  personnel  services  and  other  related  elements  of  program 
support.  The  estimated  cost  is  $250  million. 

This  sale  will  contribute  to  the  foreign  policy  and  national 
security  of  the  United  States  by  helping  to  improve  the  security  of 
a  friendly  country  which  has  been  and  continues  to  be  am  inqportant 
force  for  political  staJsility  and  economic  progress  in  the  Pacific 
region. 

This  is  the  first  procurement  by  Korea  of  these  missiles  which  will 
be  used  to  enhance  its  F-4E  aircraft  air-to-ground  attack 
capadsility.  Korea  will  have  no  difficulty  absorbing  these  missiles 
into  its  armed  forces. 

The  sale  of  this  equipment  and  support  will  not  affect  the  basic 
military  balauice  in  the  region. 

The  principal  contractors  will  be  Rockwell  International,  Tactical 
Systems  Division,  Duluth,  Georgia  -  AGM-130  missiles  and  Lockheed 
Maurtin  Corporation,  Orlauido,  Florida  -  AGM-142  missiles.   There  aure 
no  offset  agreements  proposed  to  be  entered  into  in  connection  with 
this  potential  sale. 

Inqplementation  of  this  program  will  not  require  the  assignment  of 
any  U.S.  Government  personnel  in-country  but  will  however  require 
approximately  40  contractor  representatives  to  provide  in-country 
technical  support  for  a  period  of  up  to  18  months. 

There  will  be  no  adverse  impaict  on  U.S.  defense  readiness  as  a 
result  of  this  sale. 
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Transmittal  No.  97-05  ' 

Notice  of  Proposed  Issuance  of  Letter  of  Offer 

Pursuant  to  Section  36(b)(1) 

of  the  Arms  E^^ort  Control  Act 


Annex 
Item  No.  vi 


(vi)   Senaitivitv  of  Tt^.nhnolo(pf i  ."^e^  ~ 

1.  The   A(a<-142  stand-off  air-to-ground  missile 
luurdware  and  software  contain  the  following  sensitive 
technologies  which  are  classified  Confidential:  missile  seeker 
hardwaure,  range  capability,  data  link  capabilities  and  launch 
software  (guidance  algorithms). 

2.  The  AGM-130  stand-off  air-to-ground  missile 
hardware  and   software  contain  the  following  sensitive 
technologies  which  are  classified  Confidential:  missile  seeker 
hardware,  range  capability  and  data  link  capabilities. 

3 .  If  a  technologically  advauiced  adversary  were  to 
obtain  knowledge  of  the  specific  hardware  and  software  involved 
in  this  sale,  the  information  could  be  used  to  develop 

count ermeasures  or  systems  which  could  reduce  weapon  system 
effectiveness  or  be  used  in  the  development  of  a  system  with 
similar  or  advanced  capabilities. 

4.  A  determination  has  been  made  that  the  recipient 
country  cam  provide  substantially  the  same  degree  of  protection 
for  the  sensitive  technology  being  released  as  the  U.S. 
Government.   This  sale  is  necessary  in  furtherance  of  the  U.S. 
foreign  policy  and   national  security  objectives  outlined  in  the 
Policy  Justification.  ,    , 


[FR  Doc.  96-31755  Filed  12-13-96;  8:45  am] 
fijlf^t  COM  I 
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U.S.  Court  of  Appeals  for  the  Armed 
Forces  Proposed  Rule  Changes 

action:  Notice  of  proposed  changes  to 
the  rules  of  practice  and  procedure  of 
the  United  States  Court  of  Appeals  for 
the  Armed  Forces. 

SUMMARY:  This  notice  announces  the 
following  proposed  changes  (italicized) 
to  Rules  10.  26. 43  (new),  43A  (new), 
and  44  of  the  Rides  of  Practice  and 
Procedure,  United  States  Court  of 
Appeals  for  the  Armed  Forces  for  public 
notice  and  comment: 

Rule  10.  Dacket 

•        •        •        *        • 

(d)  Entry  of  Judgment.  The  Clerk  shall 
prepare,  sign,  date  and  enter  the 
judgment  immediately  upon  the  filing  of 
the  opinion  of  the  Cotut  If  a  judgment 
is  rendered  without  an  opinion,  the 
Clerk  shall  prepare,  sign,  date  and  enter 
such  judgment  in  an  order  following 
instruction  from  the  Court.  The  Clerk 
shall,  on  the  date  a  judgment  is  entered, 
distribute  to  all  parties  and  the  Judge 
Advocate  General  of  the  service  in 
which  the  case  amse  a  copy  of  the 
judgment  and  opinion,  if  any,  or  of  the 
order  if  no  opinion  was  written.  See 
Rule  43. 

Rule  26.  Amicus  Curiae  Bri^  . 

***** 

(e)  [new]  A  member  of  the  Bar  of  the 
Coiut  who  represents  an  amicus  curiae 
and  is  authorized  to  file  a  brief  under 
paragraph  (a)  of  this  rule  may  file  a 
motion  for  leave  to  have  a  law  student 
enter  an  appearance  on  behalf  of  the 
amicus  curiae.  To  be  eligible  to 
participate  under  this  nue.  a  law 
student  must  be  acting  under  the 
attorney's  supervision  and  the  attorney 
and  the  law  student  must  substantially 
comply  with  the  requirements  of  Rule 
ISA  (b)(lH5)  and  (d)(l)-{3).  Argument 
by  a  law  student  granted  permission  to 
appear  on  behalf  of  an  amicus  curiae 
may  be  requested  by  motion  filed  imder 
Rule  30. 

Rule  42.  Entry  of  Judgment  [New] 

(a)  Immediately  upon  the  filing  of  an 
opinion  of  the  Court,  the  Cleric  diaU 
prepare,  sign,  date  and  enter  the 
judgment.  The  notation  of  a  judgment  in 
the  docket  constitutes  entry  of  the 
judgment.  On  the  date  judgment  is 
entered,  the  Clerk  shall  distribute  to  all 
parties  and  the  Judge  Advocate  General 
of  the  service  in  which  the  case  arose  a 
copy  of  the  opinion  and  judgment  See 
Rule  10(d). 

(b)  //  adjudgment  is  rendered  without 
an  opinion,  the  Clerk  shall  prepare, 
sign,  date  and  enter  such  judgment  in 
an  order  following  instruction  from  the 


Court.  Notation  of  such  order  in  the 
docket  constitutes  entry  of  the  judgment 
and  the  effective  date  of  the  judgment 
is  the  date  of  that  order.  On  the  date 
such  order  is  entered,  the  Clerk  shall 
distribute  to  all  parties  and  the  Judge 
Advocate  General  of  the  service  in 
which  the  case  arose  a  copy'ofthe  order. 
See  Rule  10(d). 

Rule  43  A.  Issuance  of  Mandate  (Old 
Rule  43  as  changed] 

(a)  The  mandate  of  the  Court  shall 
issue  7  days  after  the  expiration  of  the 
time  for  filing  a  petition  for 
reconsideration  xmder  Rule  31(a)  unless 
such  a  petition  is  filed  or  the  time  is 
shortened  or  enlarged  by  order.  A 
certified  dated  copy  of  the  judgment 
and  a  copy  of  the  opinion  of  the  Court, 
if  any.  shall  constitute  the  mandate, 
unless  the  Court  directs  that  a  formal 
mandate  issue.  The  timely  filing  of  a 
petition  for  reconsideration  shall  stay 
the  mandate  until  disposition  of  the 
petition  unless  otherwise  ordered  by  the 
Court.  If  the  petition  is  denied,  the 
mandate  shall  issue  7  days  after  entry 
of  the  order  denying  the  petition  unless 
the  time  is  shortened  or  enlarged  by 
order.  In  any  case,  the  Coiut  may  order 
the  mandate  to  issue  forthwith.       9 

(b)  The  effective  date  of  any  order 
shall  be  the  date  of  that  order,  and  no 
mandate  shall  issue.  The  Clerk  shall 
distribute  copies  of  all  such  orders  to  all 
parties  and  the  Judge  Advocate  General 
of  the  service  in  which  the  case  arose. 

Rule  44.  Judicial  Confnvnce 

[Delete  from  paragraph  (a)  the  "(a)" 
and  the  section  title  "Purpose"  and  the 
second  sentence,  and  delete  paragraph 
(b)  in  its  entirety  to  read  as  follows:] 

There  shall  be  held  annually,  at  such 
time  and  place  as  shall  be  designated  by 
the  Coiul,  a  conference  for  the  purpose 
of  considering  the  state  of  business  of 
the  Court  and  advising  on  ways  and 
means  of  improving  the  administration 
of  military  justice. 

Rules  Adviamj  Committee  Comment  on 
Proposed  Rules  10, 43.  and  43A 

The  Committee  notes  the  absence  in 
the  Court's  rules  of  any  provision  for  the 
entry  of  a  judgment  and  the  distribution 
of  a  copy  of  the  judgment  to  all  parties 
when  the  Coiut  issues  an  opinion.  This 
omission  makes  it  presently  impossible 
to  determine  with  confidence  the 
beginning  of  the  90-day  poiod  within 
wbdch  a  petition  for  a  writ  of  certiorari 
may  be  filed  under  Supreme  Court  Rule 
13.1.  To  remedy  this  situation,  the 
Committee  has  drafted  recommended 
changes  to  Rule  10(d)  (Entry  of  final 
decision)  and  Rule  43  (Issuance  of 
Mandates)  as  well  as  a  new  Rule  (Entry 


of  Judgment)  which  reflects  the  relevant 
provisicms  of  Rules  36  and  41  of  the 
Federal  Rules  of  Appellate  Procedure 
(FRAP). 

The  Court's  current  practice 
difierentiates  between  two  types  of  case 
dispositions  when  an  opinion  is  issued: 

(1)  opinions  which  finally  dispose  of  a 
case  by  affirmance  or  reversal,  in  whole 
or  in  part,  or  the  lower  court's  decision 
are  followed  as  a  "mandate"  of  the 
Court  issued  under  current  Rule  43;  and 

(2)  opinions  in  which  a  case  is 
remanded  to  the  lower  court  or  to  a 
convening  authority  or  court-martial  for 
further  interlocutory  proceedings  are 
followed  by  a  "Finality  Order"  or 
"Because  Order"  which  is  issued  in  lieu 
of  a  mandate.  The  Committee 
recommends  that  this  distinction  and 
practice  be  discontinued  and  that  a 
judgment  and  mandate  be  issued  in  all 
cases  in  which  an  opinion  is  filed,  since 
the  present  practice  departs  for  no 
reason  from  that  of  the  geographical 
circuits.  Indeed,  the  Committee  has 
determined  that  no  matter  what  type  or 
kind  of  dispositive  action  a  court  of 
appeals  directs  in  an  opinion  in  a 
criminal  case,  a  judgment  dociunent  is 
prepared  and  entered  upon  the  filing  of 
the  opinion  of  the  court  under  FRAP  36, 
and  a  mandate  of  the  court  is  issued 
separately  as  required  by  FRAP  41. 

The  Committee  considers  it 
appropriate  to  prcnnidgBte  the 
recommended  changes  in  order  to 
conform  the  Court's  practice  to  that  of 
the  other  courts  of  appeals  and  to 
remove  the  present  imcertainty  as  to 
when  the  90-day  period  begins  to  run 
for  filing  a  petition  for  a  writ  of 
certiorari. 

Rules  Advisory  Committee  Conunent  on 
Proposed  Rule  26 

The  Coiut  has  previously  allowed 
students  to  appear  on  behalf  of  an 
amicus  curiae  on  an  ad  hoc  basis. 
Although  the  Court,  will  continue  to  do 
so,  the  rule  has  been  amended  to 
provide  some  guidance  to  those  seeking 
leave  of  coiut  to  have  law  students 
appear  in  this  capacity.  While  literal 
compliance  with  the  requirements  for 
student  practice  on  behalf  of  parties  is 
not  necessarily,  the  rule  reflects  a  desire 
to  limit  amicus  participation  to  students 
who  have  completed  a  substantial 
portion  of  their  legal  studies  and  are 
undertaking  representation  with 
appropriate  supervision  from  a  member 
of  the  Bar  of  this  Court.  Only  law 
students  who  substantially  comply  with 
the  requirements  of  Rule  13A(b)  (l)-(5) 
and  who  are  imder  the  supervision  of 
attorneys  who  substantially  comply 
with  Rule  13A(d)  (l)-(3)  will  be 
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consideied  eligible  for  participation 
under  this  rule. 

Knlea  Adrisory  Committee  Crmwnmni  on 
Propoeed  Rule  44 

The  purpose  of  the  propoeed  rule 
diange  is  to  conform  the  rule  more 
dasely  to  the  Court's  practice.  Since  the 
Court  has  not  conducted  a  Judicial 
Conference  other  than  in  the  context  of 
the  Homer  Ferguson  Conference,  and 
has  taken  to  referring  to  that  annual 
proceeding  as  its  Judicial  Conference, 
no  purpose  is  served  by  distinguishing 
between  the  two.  In  addition,  the  list  of 
invitees  airrently  set  out  in  paragraph 
(b)  is  imneoessary. 
•        •        •        •        • 

DATE:  Comments  on  the  proposed 

changes  must  be  received  by  February 

14, 1^7. 

A00RE8S:  Forward  written  comments 

Thomas  F.  Granahan.  Qerk  of  Court, 

United  States  Court  of  Appeals  for  the 

Armed  Forces,  450  E  Street,  Northwest, 

Washington,  DC  20442-0001. 

FOR  FURTHER  INFORMATION  CONTACT: 

Thomas  F.  Granahan.  Cleric  of  Court, 

telephone  (202)  761-1448  (x600). 

Dated:  December  10, 1996. 
LM.  BjrniiiB. 

Alternate  OSD  Federal  Register  Liaison 
Officer,  Department  of  Defense. 
(FR  Doc.  96-31756  Filed  12-13-96;  8:45  am) 
■SiJNQ  COM 


Department  of  ttie  Army 

Military  Traffic  Martagement  Command 
RulM  and  AccesaorUri  Services 
Qoveming  ttie  Movement  of 
Department  of  Defense  Freight  Traffic 
by  Motor  or  Railroad  Carriers  (Request 
for  Carrier  Industry  Comments) 

AGBICY:  Military  Traffic  Management 
Command,  DOD. 
ACTXM:  Notice. 

SUMMARY:  The  Military  Traffic 
Management  Command  (MTMC),  for  the 
Department  of  Defense,  is  updating 
MTMC  Freight  Traffic  Rules  Publication 
(MFTF)  No.  lA  for  transport  of  military 
fiteight  by  motor  carriers  and  MFTRP 
No.  10  for  railroads  and  requests  that 
carriers  submit  beneficial  suggestions 
and  comments  for  needed  changes, 
additions,  and  enhancements.  MTMC 
will  consider  carrier  input  received  at 
Headquarters,  MTMC,  ATTN:  MTOP-T- 
SR.  by  January  20, 1997. 

FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Julian  Jolkovsky,  Headquarters, 
Military  Traffic  Management  Command, 
ATTN:  MTOF-T-SR,  5611  Columbia 
Pike,  Falls  Church,  VA  22040-5050  at 


phone  (703)  681-3440,  tax  (703)  681- 

7687,  e-mail 

iolkovs)Obaileysemh5  .army  .miL 

SUPPLBCNTARY  INFORMATION:  None. 

GnsBiy  D.  Showahar, 

Army  Padaral  Registm  Liaison  Offtcer. 

(FR  Doc  9e-»1829  Filed  12-13-96:  8:45  am] 

■una  COOK  sns-aa^i 


Notloa  Of  Intent  To  Oram  an  Exclusive 
or  Partially  Exclusive  License  to 
IMcromet  Instruments  Inc. 

agency:  U.S.  Army  Research 
Laboratory.  ^ 

ACTION:  Notice  of  intmt 

SUMMARY:  In  compliance  with  37  CFR 
404  et  seq. ,  the  Department  of  the  Army 
hereby  gives  notice  of  its  intent  to  grant 
to  Micromet  Instruments  Inc.,  a 
corporation  having  its  principle  place  of 
business  at  7  Wells  Avenue,  Newton 
Centre,  MA,  02159;  an  exclusive  or 
partially  exclusive  license  under  U.S. 
Patent  5,210,499,  issued  11  May  1993, 
entitled  "In-Situ  Sensor  Method  and 
Device".  Anyone  wishing  to  object  to 
the  granting  of  this  license  has  60  days 
fromthe  date  of  this  notice  to  file 
wnani  objections  along  with 
supporting  evidence,  if  any. 
FOR  FURTHER  INFORMATION  CONTACT: 
Michael  D.  Rau^,  U.S.  Army  Research 
Laboratory,  Office  of  Research  and 
Technology  Applications,  ATTN: 
AMSRL^IS-TT/Bldg.  459,  Aberdeen 
Proving  Ground,  Maryland  21005-5425, 
Telephone:  (410)  278-5028. 
SUPPLEMENTARY  MFORMATION:  None. 
Gregory  D.  Showalter, 
Army  Federal  Regista  Liaison  Officer. 
(FR  Doc.  96-31830  Filed  12-13-96;  8:45  am] 


DEPARTMENT  OF  EDUCATION 

Recognition  of  Accrediting  Agencies, 
State  Agencies  for  Approval  of  Public 
Postsecondary  Vocational  Education 

AGENCY:  Department  of  Education. 
ACTION:  Request  for  comments  on 
agencies  applying  to  the  Secretary  for 
Initial  Recognition  or  Renewal  of 
Recognition.  • 

DATES:  Commentors  should  submit  their 
written  comments  by  January  30. 1997 
to  the  address  below. 
FOR  FURTHER  INFORMATION  CONTACT: 
Karen  W.  Kershenstein,  Director, 
Accreditation  and  Eligibility 
Determination  Division.  U.S. 
Department  of  Education,  600 
Independence  Avenue,  S.W.,  Room 
3915  ROB-3,  Washington.  EX:  20202- 


5244,  telephone:  (202)  708-7417. 
Individuals  who  use  a 
telecommunications  device  for  the  deaf 
(TDD)  may  call  the  Federal  Information 
Relay  Service  at  1-800-877-8339 

"  between  8  a.m.  and  7  p.m..  Eastern  time, 

'  Monday  through  Friday. 

SUBMnaON  OF  THRO-PARTY  COMMENTS: 
The  Secretary  of  Education  recognizes, 
as  reUable  authorities  as  to  the  quality 
of  education  offered  by  institutions  or 
programs  within  their  scope,  accrediting 
agencies  and  State  approval  agencies  for 
public  postsecondary  vocational 
education  and  nurse  education  that 
meet  certain  criteria  for  recognition.  The 
purpose  of  this  notice  is  to  invite 
interested  third  parties  to  present 
wrritteii  comments  on  the  agencies  listed 
in  this  notice  that  have  appUed  for 
initial  or  continued  recognition.  All 
comments  received  in  response  to  this 
notice  will  be  reviewed  by  Department 
staff  as  part  of  its  evaluation  of  the 
agencies'  compliance  with  the  criteria 
for  recognition.  In  order  for  Department 
staff  to  give  full  consideration  to  the 
comments  received,  the  comments  must 
arrive  at  the  address  listed  above  not 
later  than  January  30, 1997.  Comments 
most  relate  to  the  Secretary's  Criteria  for 
the  Recognition  of  Accrediting 
Agencies.  Comments  pertaining  to 
agencies  whose  interim  reports  will  be 
reviewed  must  be  restricted  to  the 
concerns  raised  in  the  Secretary's  letter 
for  which  the  report  is  requested. 

The  Naticmal  Advisory  Committee  on 
Institutional  Quality  and  Integrity  (the 
"Advisory  Committee")  advises  the 
Secretary  of  Education  on  the 
recognition  of  accrediting  agencies  and 
State  approval  agencies.  The  Advisory 
Committee  is  scheduled  to  meet  Jime 
16-18, 1997  in  Washiqgon,  D.C.  All 
written  comments  received  by  the 
Department  in  response  to  this  notice 
will  be  considered  by  both  the  Advisory 
Committee  and  the  Secretary.  A 
subsequent  Federal  Register  notice  will 
announce  the  meeting  and  invite 
individuals  and/or  groups  to  submit 
requests  for  oral  presentation  before  the 
Advisory  Committee  on  the  agencies 
being  reviewed.  That  notice,  however, 
does  not  constitute  another  call  for 
written  comment.  This  notice  is  the 
only  call  for  written  comment. 

The  following  agencies  will  be 
reviewed  during  the  June  1997  meeting 
of  the  Advisory  Committee: 

Nationally  Recognized  Accreditiiig 
Agencies  and  Associations 

Petition  for  Initial  Recognition — 

Planning  Accreditation  Board 

(requested  scope  of  recognition:  The 
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accredition  of  baccalaureate  and  . 
masters  degrees  in  planning) 

Petitions  for  Renewal  of  Recognition-:- 

1.  American  Academy  for  Liberal 

Education  (requested  scope  of 
recognition:  llie  accreditation  and 
preaccreditation  of  institutions  of 
higher  education  and  programs 
Mdthin  institutions  of  higher 
education  that  offer  liberal  arts 
degree(s)  at  the  baccalaureate  level 
or  a  docimiented  equivalency) 

2.  Association  of  Advanced  Rabbinical 

and  Talmudic  Schools, 
Accreditation  Commission 
(requested  scope  of  recognition:  The 
accreditation  and  preacoeditation 
of  advanced  rabbinical  and 
Talmudic  schools) 

3.  American  Bar  Association,  Council  of 

the  Section  of  Legal  Education  and 
Admissions  to  the  Bar  (requested 
scope  of  recognition:  The 
accreditation  of  professional  law 
schools) 

4.  American  Board  of  Funeral  Service 

Education,  Committee  on 
Accreditation  (requested  scope  of 
recognition:  The  accreditation  of 
institutions  and  programs  awarding 
diplomas,  associate  degrees  and 
bachelor's  degrees) 

5.  American  Speech-Language-Hearing 

Association  (requested  scope  of 
recognition:  the  accreditation  of 
graduate  degree  programs) 

6.  American  Veterinary  Medici 

Association,  Council  on  Education 
(requested  scope  of  recognition:  The 
accreditation  of  colleges  of 
veterinary  medicine  offBring 
programs  leading  to  a  professional 
deaee) 

7.  The  Council  on  Chiropractic 

Education,  Commission  on 
Accreditation  (requested  scope  of 
recognition:  The  accreditation  of 
'  programs  and  institutions  leading  to 
the  D.C.  degree) 

8.  Coimcil  on  Education  for  Public 

Health  (requested  scope  of 
recognition;  The  accreditation  and 
preaccreditation  of  graduate  schools 
of  public  health  and  graduate 
programs  offered  outside  schools  of 
public  health  in  community  health 
education  and  in  community 
health/preventive  medicine) 

9.  Commission  on  Optidanry 

Accreditation  (requested  scope  of 
recognition:  The  accreditation  of 
two-year  programs  for  the 
ophthalmic  dispenser  and  one-year 
programs  for  the  ophthalmic 
laboratcxy  technician) 

10.  Liaison  Committee  on  Medical 

Education  of  the  Council  on 
Medical  Education  of  the  American 


Medical  Association  and  the 
American  Medical  Colleges 
(requested  scope  of  recognition:  the 
accreditation  and  preacoeditation 
of  programs  leading  to  the  M.D. 
degree) 
11.  Montessori  Accreditation  Coimcil 
for  Teacher  Education  ( requested 
scope  of  recognition:  llie 
accreditation  of  Montessori  teacher 
education  programs  and 
institvitions) 

Interim  Report  (An  interim  report  is  a 
follow-up  report  on  an  accrediting 
agency's  compliance  with  specific 
criteria  for  recognition  that  was 
requested  by  the  Secretary  when  the 
Secretary  granted  recognition  to  th^ 
agency)— 

1.  Accrediting  Bureau  of  Health 

Education  Schools 

2.  Accrediting  Commission  of  Career 

Schools  and  Colleges  of  Technology 

3.  Accrediting  Commission  on 

Education  for  Health  services 
Administration 

4.  Accrediting  Council  for  Independent 

Colleges  and  Schools 

5.  American  College  of  Nurse-Midwives, 
-    Division  of  Accreditation 

6.  American  Dental  Association, 

Commission  on  Accreditation 

7.  Association  of  Theological  Schools  in 

the  United  States  and  Canada, 
Commission  on  Accrediting 

8.  Council  on  Occupational  Education 

9.  Joint  Review  Committee  on 

Educational  Programs  in  Nuclear 
Medicine  Technology 

10.  Joint  Review  Committee  on 

Education  in  Radiologic 
Technology 

11.  Southern  Association  of  Colleges  ' 
land  Schools,  Qunmission  on 
Colleges 

12.  Western  Association  of  Schools  and 

Colleges,  Accrediting  Commission 
for  Sdiools 

13.  Commission  on  Accreditation  of 

Allied  Health  Education  Programs 

14.  Commission  on  Accreditation  of 

Allied  Health  Education 
Programs — for  the  accreditation  of 
the  following  health  education 
programs: 

a.  Cytotechnology 

b.  Diagnostic  Medical  Sonography 

c.  Electroneiuodiagnostic  Technology 

d.  Emergency  Medical  Services 

e.  Perfusion 

f.  Physician  Assistant  Education 

g.  Respiratory  Therapy 
h.  Surgical  Technology 

15.  Middle  States  Association  of 

Colleges  and  Schools,  Commission 
on  Secondary  Schools 


State  Agencies  Recocted  for  the 
Approval  of  Public  Postsecondary 
Vocational  Education 

Interim  Report — 
1.  Board  of  Trustees  of  the  Minnesota 
State  Collies  and  Universities 

Public  Inspectioii  of  Petitioiis  and 
Third-Party  Conunents 

All  petitions  and  interim  reports,  and 
those  third-party  comments  received  in 
advance  of  ^e  meeting,  will  be 
available  for  public  inspection  and 
copying  at  the  U.S.  Department  of 
Education,  ROB-3,  Room  3915,  7th  and 
D  Streets,  S.W.,  Washington,  DC  20202- 
5244,  telephone  (202)  708-7417 
between  the  hours  of  8:00  ajn.  and  4:30 
pjn.,  Monday  through  Friday,  tmtil  June 
6, 1997.  They  will  be  available  again 
after  the  June  16-18  Advisory 
Committee  meeting.  It  is  prefened  that 
an  appointment  be  made  in  advance  of 
such  inspection  or  copying. 

Dated:  Decamber  10, 1996. 

Davis  A.  Longanecker, 

Assistant  Secretary  for  Postsecondary 
Education. 

[PR  Doc.  96-31764  FUed  12-13-96;  8:45  am] 
MLUNQCOOE' 


OEPAFTTMENT  OF  ENERGY 

Environmental  Management  Slta- 
Spacific  Advlaory  Board,  Nevada  Test 
Sita 

AQENCY:  Department  of  Energy. 
ACTION:  Notice  of  open  meeting. 

SUMMARY:  Pursuant  to  the  provisions  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L.  92-463,  86  Stat.  770)  notice  is 
hereby  given  of  the  following  Advisory 
Committee  meeting:  Environmental 
Management  Site-Specific  Advisory 
Board  (EM  SSAB),  Nevada  Test  Site. 
DATES:  Wednesday,  January  8, 1997: 
'5:30  p.m.-9:00  p.m. 
ADDRESSES:  Community  College  of 
Southern  Nevada  (Cheyenne  Avenue 
Campus),  High  Desert  Conference  and 
Training  Center,  Room  1422,  3200  East 
Cheyeime  Avenue,  North  Las  Vegas, 
Nevada  89030-4296,  702-651-4294. 
FOR  FURTHER  INFORMATION  CONTACT: 
Kevin  Rohrer,  U.S.  Department  of 
Energy,  Office  of  Environmental 
Man^ment,  P.O.  Box  98518,  Las 
Vegas,  Nevada  89193-8513,  phone: 
702-295-0197. 

SUPPLEMENTARY  INFORMATION: 

Purpose  of  the  Board:  The  purpose  of 
the  Advisory  Board  is  to  make 
recommendations  to  DOE  and  its 
regulators  in  the  areas  of  environmental 
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restoration,  waste  maDagement,  and 
related  activities. 

January  Agenda: 

5:30  pm— CaU  to  Order 

5:40  pm — Presentations 

7:00  pm — Public  Comment/Questians 

7:30  pm — Break 

7:45  pm — Review  Action  Items 

8:00  pm — ^Approve  Meeting  Minutes 

8:10  pm — Committee  Reports 

8:45  pm — Public  Comment 

9:00  pm — ^Adjourn 

Public  Participation:  The  meeting  is 
open  to  the  public.  Written  statements 
may  be  filed  with  the  Committee  eithw 
before  or  after  the  meeting.  Individuals 
who  wish  to  make  oral  statements 
pertaining  to  agenda  items  should 
contact  Kevin  Rohrer,  at  the  telephone 
number  listed  above.  Requests  must  be 
received  5  days  prior  to  tne  meeting  and 
reasonable  provision  will  be  made  to 
include  the  presentation  in  the  agenda. 
The  Designated  Federal  Official  is 
empowered  to  conduct  the  meeting  in  a 
hshion  that  wiU  facilitate  the  orderly 
conduct  of  business. 

Minutes:  The  minutes  of  this  meeting 
will  be  available  for  public  review  and 
copying  at  the  Freedom  of  Information 
Public  Reading  Room,  lE-190,  Forrestal 
Building,  1000  Independence  Avenue, 
SW,  Washington,  DC  20585  between 
9:00  a.m.  and  4  p.m.,  Monday-Friday, 
except  Federal  holidays.  Minutes  will 
also  be  available  by  writing  to  Kevin 
Rohrer  at  the  address  listed  above. 

baued  at  Washington,  DC  on  December  9, 
1996. 

Raclwl  M.  Samuel, 

Acting  Depu  ty  A  dvisory  Committee 
hAmagament  Officer. 

(FR  Doc  gfr-31817  Filed  12-13-96;  8:45  am] 
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Envfronmental  Management  Slt^ 
Spedflc  Advisory  Board,  Monticello 
sua 

AGENCY:  Department  of  EnOTgy. 
ACTION:  Notice  of  open  meeting. 

SUMMARY:  Pursuant  to  the  provisions  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L.  92-463.  86  Stat.  770)  notice  is 
hereby  given  of  the  following  Advisory 
Board  Committee  Meeting: 
Enviroimiental  Management  Site- 
Specific  Advisory  Board,  Monticello 
Site. 

DATES  AND  TMES:  Tuesday,  December 
17, 1996  7:00  p.m.-9:00  p.m. 

ADDRESSES:  San  Juan  County 
Courthouse.  2nd  Floor  Conference 
Ro(Hn,  117  South  Main,  Monticello, 
Utah  84535. 


FOR  FURTHER  MFORMATKM  CONTACT: 
Audrey  Berry,  Public  Affairs  Specialist, 
Department  of  Energy  Grand  Jimction 
Prolects  Office,  P.O.  Box  2567,  Grand 
Junction,  CO  81502  (303)  248-7727. 

8UPPLBIENTARY  INFORMATION: 

Purpose  of  the  Board:  The  purpose  of 
the  Board  is  to  advise  DOE  and  its 
regulators  in  the  areas  of  environmental 
restoration,  waste  management,  and 
related  activities. 

Tentative  Agenda:  Update  on 
repository  status,  Monticello  surface 
and  groimd  water  discussion,  reports 
from  subcommittees  on  local  training 
and  hiring,  health  and  safety,  and  future 
landulke. 

Public  Participation:  The  meeting  is 
open  to  the  public  Written  statements 
may  be  filed  with  the  Committee  either 
befcne  or  after  the  meeting.  Individuals 
who  wish  to  make  oral  statements 
pertaining  to  agenda  items  should 
contact  Audrey  Bmry's  office  at  the 
address  or  telephone  number  listed  . 
above.  Requests  must  be  received  5  days 
prior  to  the  meeting  and  reasonable 
provision  will  be  made  to  include  the  ■ 
presentation  in  the  agenda.  The 
Designated  Federal  Official  is 
empowered  to  conduct  the  meeting  in  a 
fashion  that  will  facilitate  the  orderly 
conduct  of  business.  Each  individual 
wishing  to  make  public  comment  will 
be  provided  a  maximum  of  5  minutes  to 
present  their  comments.  This  notice  is 
being  published  less  than  15  days  in 
advance  of  the  meeting  due  to 
programmatic  issues  that  needed  to  be 
resolved. 

Minutes:  The  minutes  of  this  meeting 
will  be  available  for  p\d>lic  review  and 
copying  at  the  Freedom  of  Information 
Public  Reading  Room,  lE-190,  Forrestal 
Bmlding,  1000  Independence  Avenue, 
SW,  Washington,  DC  20585  between 
9:00  aon.  and  4  pjn.,  Monday-Friday, 
except  Federal  holidays.  Minutes  will 
also  be  available  by  writing  to  Audrey 
Berry.  Department  of  Energy  Grand 
Junction  Projects  Office,  P.O.  Box  2567, 
Grand  Junction,  CO  81502,  or  by  calling 
her  at  (303)-248-7727. 

Issued  at  Washington,  DC  on  December  9, 
1996. 
Rachel  M.  Sawiiri,  *-     .  - 

Acting  Deputy  Advisory  Committee  , 

Management  Officer. 

(FR  Doc  96-31816  Filed  12-13-96: 8:45  am] 
MLUNQ  COOK  t4SS-0t-P 


Fadaral  Energy  Ragulatory 
Commlaaion 

Poctot  No.  CP«7-13»-00Q| 

ANR  PIpalna  Company;  Notloa  of 
Raquaat  Under  Blanhat  Authorliatlon 

December  10. 1996. 

Take  notice  that  on  December  5, 1996, 
ANR  Pipeline  Company  (ANR),  500  . 
Renaissance  Center,  Detroit,  Michigan 
48243  filed  in  Docket  No.  CP96-797- 
000  a  request  ptusuant  to  §§  157.205, 
and  157.211  of  the  Commission's 
Regulations  under  the  Natural  Gas  Act 
(18  CFR  157.205  and  157.211)  for 
approval  and  permission  to  construct 
and  operate  a  delivery  tap  for  Louisiana 
Resoiut»s  Limited  Partnership  (LRC), 
under  the  blanket  certificate  issued  in 
Docket  No.  CP88-S32-000,  pursuant  to 
Section  7(c)  of  the  Natural  Gas  Act 
(NGA),  all  as  more  fully  set  forth  in  the 
request  which  is  on  file  with  the 
Commission  and  open  to  public 
inspection. 

ANR  states  that  it  proposes  to 
construct  and  operate  a  point  of 
interconnection  by  modifying  an 
existing  intercoimectian  between  ANR 
and  LRC  (LRC  interconnection)  and 
operating  this  interconnection  imder 
Section  7  of  the  NGA  for  the  delivery  of 
gas  to  LRC  in  St.  Martin  Parish, 
Louisiana.  ANR  further  states  that  it 
currenUy  receives  natural  gas  from  LRC 
at  the  LRC  interconnection  and  is 
proposing  to  modify  it  to  enable  ANR  to 
deliver  gas  to  LRC.  It  is  indicated  that 
the  estimated  total  construction  cost  of 
the  proposed  facilities  is  $5,000  and  that 
ANR  will  be  fully  reimbursed  by  LRC 
for  the  cost  of  the  pvoposed  facilities. 
ANR  asserts  that  it  will  provide  between 
5  and  100  MMcf  per  day  of  natural  gas 
to  LRC  under  ANR's  Rate  Schedule  ITS 
at  the  new  interconnection. 

Any  person  or  the  Commission's  Staff 
may,  within  45  days  after  the  issuance 
of  the  instant  notice  by  the  Commission, 
file  pvirsuant  to  Rule  214  of  the 
Commission's- Rules  of  Practice  and 
Procedure  (18  CFR  385.214),  a  motion  to 
intervene  or  notice  of  intervention  and 
pursuant  to  §  157.205  of  the  Regulations 
imder  the  Natural  Gas  Act  (18  CFR 
157.205),  a  protest  to  the  request.  If  no 
protest  is  filed  within  the  time  allowed 
therefor,  the  proposed  activities  shall  be 
deemed  to  be  authorized  effective  the 
day  after  the  time  allowed  for  filing  a 
protest.  If  a  protest  is  filed  and  not 
withdrawn  30  days  after  the  time 
allowed  for  filing  a  protest,  the  instant 
request  shall  be  treated  as  an 
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application  for  authorization  pursuant 
to  Section  7  of  the  Natural  Gas  Act 
LotoD.Cashdl. 
Secnttuy. 

(FR  Doc  96-31790  Filed  12-13-96;  8:45  am] 
1 0008  tnr-ti-ii 


[DodtM  No*.  TII97-6-23-001;  TQ87-a-8»- 
001;  and  TiM7-»-3»-000] 

Eastern  Shore  Natural  Qas  Company; 
Notice  of  Propoeed  Changes  In  FERC 
QaaTarm 

December  10, 1996. 

Take  notice  that  on  December  6, 1906, 
Eastern  Shore  Natural  Gas  Company 
(ESNG)  tendered  for  filing  certain 
revised  tariff  sheets  in  the  above 
captioned  dockets  as  part  of  its  FERC 
Gas  Tariff,  First  Revised  Volume  No.  1. 
with  proposed  effective  dates  of 
November  1, 1996  and  Decembm  1, 
1996.  respectively. 

ESNG  states  that  the  purpose  of  the 
instant  filing  is  tvtrofold.  First.  ESNG  is 
filing  Substitute  2nd  Revised  Eighty- 
Sixth  Revised  Sheet  No.  6.  proposed  to 
be  effective  November  1, 1996.  ESNG 
states  that  such  tariff  sheet  is  being  filed 
to  correct  a  clerical  error  with  respect  to 
Rate  Schedule  CWS  and  CFSS  storage 
rates  shown  thereon.  ESNG  neglected  to 
bring  the  proper  rates  forward  from  First 
Revised  36th  Sheet  No.  14A,  also  as 
filed  in  Docket  No.  TM97-5-23-000. 
This  error  carried  through  ESNG's 
subsequent  out-of-cycle  quarterly  PGA 
filing  in  Docket  No.  TQ97-2-23-000, 
thus  requiring  ESNG  to  also  file 
Substitute  Ei^ty-Seventh  Revised  Sheet 
No.  6,  proposed  to  be  effective 
December  1, 1996. 

Second.  ESNG  states  that  it  is  filing 
herein  to  frack  certain  more  recent  rate 
changes  attribut^le  to  storage  service 
purchased  from  Transcontinental  Gas 
Pipe  Line  Corporation  (Transco)  under 
their  Rate  Schedules  GSS  and  LSS. 
respectively,  the  costs  of  which  are 
induded  in  the  rates  and  charges 
payable  under  ESNG's  respective  Rate 
Schedules  t;SS-l  and  LSS-1.  ESNG 
proposes  to  track  the  changes 
concurrently  with  Transco,  namely 
November  1, 1996.  This  tracking  ^ing 
is  being  filed  piusiiant  to  Section  24  of 
the  General  Terms  and  Conditions  of 
ESNG's  FERC  Gas  Tariff. 

ESNG  states  that  copies  of  the  filing 
have  been  served  upon  its  jurisdictional 
customers  and  interested  State 
Commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission.  888 
First  Street.  N.E.,  Washington.  D.C 


20426,  in  accordance  with  Rule  211  and 
Rule  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  385.214).  All  such  motions  or 
protests  must  be  filed  as  provided  in 
Section  154.210  of  the  Commission's 
Regulations.  Protests  will  be  considered 
by  the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  %^shing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on 
file  with  the  Commission  and  are 
available  for  public  inspection. 
Loi>U.Caahdl. 
Secretaiy. 

(FR  Dqc  96-31786  Filed  12-13-96;  8:45  am] 
HUJNQ  COM  STir-OI-M 


[Doctot  No.  RP91-143-038] 

Qreat  Lakee  Qas  Transmission  Limited 
Partnership;  Notice  of  Revenue 
Stwrlng  Report 

Dec«nber  10, 1996. 

Take  notice  that  on  September  27, 
1996,  Great  Lakes  Gas  Transmission 
Limited  Partnership  (Great  Lakes)  filed 
its  Interruptible/Overrun  (I/O)  Revenue 
Sharing  Report  with  the  Federal  Energy 
Regulatory  Commission  (Commission) 
in  accordance  with  the  Stipulation  and 
Agreement  (Settlement  Agreement)  filed 
on  September  24, 1992,  and  approved 
by  the  Commission's  February  3, 1993, 
order  issued  in  Docket  No.  RP91-143- 
000,  etal. 

Qreat  Lakes  states  that  in  accordance 
with  Article  IV  of  the  Settlement 
Agreement  as  modified  by  Commission 
order  issued  in  Great  Lakes' 
restructurhig  proceeding  in  Docket  No. 
RS92-63  on  October  1, 1993,  this  report 
reflects  application  of  the  revenue 
sharing  mechanism  and  remittances 
made  to  firm  shippers  for  I/O  revenue 
collections  resulting  from  the  return  to 
rolled-in  pricing  for  the  period 
November  1.- 1991,  through  September 
30, 1995,  period.  Such  remittances, 
totaling  $5,484,249,  were  made  to  Gnat 
Lakes'  firm  shippers  on  August  28. 1996 
and  September  24, 1996. 

Great  Lakes  states  that  copies  of  the 
report  were  sent  to  its  firm  customers, 
parties  to  this  proceeding  and  the  PubUc 
Service  Commissions  of  Minnesota, 
Wisconsin  and  Michigan. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street  N.E.,  Washington,  D.C. 
20426,  in  accordance  with  Rule  211  of 
the  Conunission's  Rules  of  Practice  and 
Procedure  18  CFR  385.211.  All  such 
protests  must  be  filed  on  or  before 


December  17, 1996.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Copies  of  this  filing  are  on  file  with  the 
Conmiission  and  are  available  for  public 
inspection. 
Lois  D.  CadHH. 
Secretary. 

[FR  Doc  96-31788  Filed  12-13-96;  8:45  ami 
■LUNO  OOOC  STir-SI-M 


Poctot  Nos.  RP93-206-013.  RP9»-347-00S 
end  RP96-347-002  (not  conw>Hdal»d)] 

Northern  Natural  Qas  Company;  Notice 
of  Compliance  Filing 

December  10, 1996. 

Take  notice  that  on  December  6, 1996, 
Northern  Natiual  Gas  Company 
(Northern),  tendered  for  filing  to  become 
part  of  Northern's  FERC  Gas  Tariff.  Fifth 
Revised  Voliime  No.  1 ,  the  following 
tariff  sheets  proposed  to  be  effective 
December  1, 1996: 

Substitute  Fourth  Revised  Sheet  Na  263 
Substitute  Third  Revised  Sheet  No.  263A 
Substitute  Original  Sheet  No.  263B 
Substitute  Original  Sheet  No.  263C 
Substitute  Original  Sheet  No.  263D 
Original  Sheet  No.  263E 
Original  Sheet  No.  263F 
Original  Sheet  No.  263G 
Original  Sheet  No.  263H 
Original  Sheet  No.  2631 
First  Revised  Sheet  No.  264 

On  October  28, 1996,  Northern  filed  a 
Stipulation  and  Agreement  of 
Settlement,  induing  revised  tariff 
sheets,  to  resolve  the  issue  of  the 
250,000  MMBtu  per  day  needed  at 
Carlton.  On  November  21, 1996,  the 
Commission  issued  an  Order  Approving 
Settlement  as  Modified,  and  Denying 
Requests  for  Rehearing.  This  filing  is  to 
comply  with  ordering  paragraph  (B)  of 
the  Commission's  order. 

Northern  states  that  copies  of  the 
filing  were  served  upon  the  company's 
customers  and  interested  State 
Commissions. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
FedOTal  Energy  Regulatory  Commission, 
888  First  Street,  N.E.,  Washington,  D.C, 
20426.  in  accordance  with  Section 
385.211  of  the  Commission's  Rules  and 
Regulations.  All  such  protests  must  be 
filed  in  accordance  with  Section 
154.210  of  the  Commission's 
Regulations.  All  protests  will  be 
considered  by  the  CcHnmission  in 
determining  the  appropriate  action  to  be 
taken  in  this  proceeding,  but  will  not 
serve  to  make  protestant  a  party  to  the 
proceeding.  Copies  of  this  filing  are  on 
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file  with  the  Commission  and  an 
Available  for  inspection. 
Lois  D.  Cashell, 
Secretary. 

(FR  Doc.  9fr-31787  Filed  12-13-96;  8:45  am] 
I  COM  Sn7-S1-M 


[Dodwt  No.  CP97-137-000) 

Northern  Natural  Qas  Company;  Notice 
of  nequeet  Under  Blanket 
Authorization 

December  10, 1996. 

Take  notice  that  on  December  3, 1996. 
Northern  Natural  Gas  Company 
(Northern),  1111  South  103rd  Street. 
Omaha.  Nebraska  68124-1000.  filed  in 
Docket  No.  CP97-1 37-000  a  request 
pursuant  to  §§  157.205  and  157.216  of 
the  Commission's  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205. 
157.216)  for  authorization  to  abandon 
12  small  volume  measuring  stations 
locatml  in  the  states  of  Iowa  and 
Minnesota,  under  Northern's  blanket 
certificate  issued  in  Docket  No.  CP82- 
401-000  pilrsuant  to  Section  7  of  the 
Natural  Gas  Act.  all  as  more  fully  set 
forth  in  the  request  that  is  on  file  with 
the  Conunission  and  open  to  public 
inspection. 

Northern  requests  authority  to 
abandon  12  small  volimie  measiiring 
stations  located  in  Webster  and  Polk 
Counties,  Iowa,  and  Dakota, 
Washington,  Isanti,  Rice,  Scott  and 
Dodge  Coimties,  Minnesota.  Northern 
states  that  the  end-users  have  requested 
the  removal  of  these  measuring  stations 
firom  their  property.  Northern  further 
states  that  copies  of  the  ccHisent  forms 
"from  each  end-user  authorizing  removal 
of  such  measuring  stations  are  included 
in  its  application. 

Northern  also  states  that  the  facilities 
to  be  abandoned  are  jurisdictional 
facilities  imder  the  Natural  Gas  Act  and 
were  constructed  pursuant  to 
superseded  2.55  regulations,  budget,  or 
blanket  authority,  depending  on  the 
year  the  facilities  wwe  originally  placed 
in-service. 

Any  person  or  the  Commission's  staff 
may,  within  45  days  after  issuance  of 
the  instant  notice  by  the  Commission. 
file  pursuant  to  Rule  214  of  the 
Commission's  Procedural  Rules  (18  CFR 
385.214)  a  motion  to  intervene  or  notice 
of  intervention  and  pursxiant  to 
§  1 5  7.205  of  the  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205)  a 
protest  to  the  request.  If  no  protest  is 
filed  within  the  time  allowed  therefor, 
the  proposed  activity  shall  be  deemed  to 
be  authorized  effective  the  day  after  the 
time  allowed  for  filing  a  protest  If  a 
protest  is  filed  and  not  withdrawn 


within  30  days  after  the  time  allowed 
for  filing  a  protest,  the  instant  request 
shall  be  treated  as  an  application  for 
authorization  pursuant  to  Section  7  of 
the  Natural  Gas  Act  ;, 

LoisD.Cadidl,  .',  j  r '.^. 

Secretary.  '*■  r  ^    .  ■ 

(Fit  Doc  96-31791  Filed  12-13-96;  8:45  am] 
MJJNQ  COM  tnr-oi-M 


[Docket  No.  CP94-38-001] 

Oachita  River  Qae  Storage  Company, 
LLC;  Ndice  of  Application 

December  10, 1996. 

Take  notice  that  on  December  2. 1996. 
Oachita  Gas  Storage  Company.  LLC 
(Oachita),  9801  Westheimer.  Suite  602, 
Houston.  Texas  77042,  filed  in  Docket 
No.  CP94-38-001  an  application 
pursuant  to  Section  7(c)  of  the  Natural 
Gas  Act,  requesting  authority  to  amend 
its  certificate  issued  August  1. 1996.  in  - 
Dodwt  No.  CP94-38-000  so  as  to 
modify  certain  tariff  provisions  and 
substitute  a  new  rate  schedule  for  an 
existing  approved  rate  schedule,  all  as 
more  fully  set  forth  in  the  application 
which  is  on  file  with  the  Commission 
and  open  to  public  inspection. 

Oachita  states  that  on  August  1. 1996. 
the  Ccnnmiasion  issued  an  order 
granting  to  Oachita  a  certificate  to 
construct  and  operate  the  South 
Downsville  Storage  Project.  The  order 
also  reaffirmed  that  Oachita  could 
market-based  for  its  storage  services 
(firm,  interruptible  and  hub).  However, 
the  Commission  denied  mari^-based 
rates  for  IHS  transportation  services 
without  prejudice  to  Oachita  filing  a 
maiicet-based  rata  proposal  which  was 
fully  supported  and  met  the  standards 
of  the  Commission's  Policy  Statement 
In  the  alternative,  Oachita  was  directed 
to  file  propose  cost-based  initial  rates 
for  interruptible  hub  service,  together 
with  supporting  cost  data,  within  75 
days  of  the  date  of  the  order.  Oachita 
states  that  it  filed  its  initial  rate  proposal 
for  hub  transportation  service  on 
October  15. 1996.  in  Docket  No.  CP94- 
36-000. 

Oachita  states  that  it  has  hem  advised 
that  Interruptible  Hub  Service  (IHS) 
should  more  appropriately  be  limited  to 
transportation-only  service,  with  all 
storage-type  services  expressly  handled 
throt^  Oachita 's  Rate  Schedules  FSS 
(firm  storage  service)  and  ISS 
(interruptible  Storage  service).  To.  i 
fadUtate  this  change.  Oachita  proposes 
to  delete  Rate  Schedule  IHS  and  replace 
it  with  Rate  Schedule  IHTS  .  - 

(intnruptible  hub  transportation 
service).  It  is  stated  that  Rate  Schedule 
IHTS  would  be  limited  to  interruptible  ■ 


hub  transportaticm  service.  It  is  further 
indicated  that  Rate  Schedule  ISS  has 
been  clarified  to  cover  expressly  both 
interruptible  storage  services  and  hub 
storage  services  (which  are  also 
interruptible).  Thus,  all  storage  services, 
including  interruptible  hub  storage 
service  and  interruptible  storage  service 
would  be  offered  under  Oachita's  Rate 
Schedule  ISS. 

Any  person  desiring  to  be  heard  or  to 
make  any  protest  with  reference  to  said 
application  should  on  or  before 
December  31, 1996,  file  with  the  Federal 
Energy  Regulatory  Commission, 
Washington.  D.C.  20426,  a  motion  to 
intervene  or  a  protest  in  accordance 
with  the  requirements  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.214  or  385.211) 
and  the  Regulations  under  the  Natural 
Gas  Act  (18  CFR  157.10).  All  protests 
filed  with  the  Commission  will  be 
considered  by  it  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  the  protestants  parties 
to  the  proceeding.  Any  person  wishing 
to  become  a  party  to  a  proceeding  or  to 
participate  as  a  party  in  any  hearing 
therein  must  file  a  motion  to  intervene 
in  accordance  with  the  Commissimi's 
Rules. 

Take  furth^  notice  that,  pursuant  to 
the  authority  contained  in  and  subject  to 
jiuisdiction  conferred  upon  the  Federal 
Energy  Regulatory  Commission  by 
Sections  7  and  15  of  the  Natural  Gas  Act 
and  the  Commission's  Rules  of  Pra<^ce 
and  procedure,  a  hearing  will  be  held 
without  further  notice  before  thq 
Commission  or  its  designee  on  this 
application  if  no  motion  to  intervene  is 
filed  within  the  time  required  herein,  if 
the  Commission  on  its  own  review  of 
the  matter  finds  that  approval  for  the 
proposed  apiplication  is  required  by  the 
public  convenience  and  necessity.  If  a 
motion  for  leave  to  intervene  is  timely 
filed,  or  if  the  Conunission  on  its  own 
motion  believes  that  a  formal  hearing  is 
required,  further  notice  of  such  hearing 
will  be  duly  given. 

Under  the  procedure  herein  provided 
for.  unless  otherwise  advised,  it  will  be 
unnecessary  for  Oachita  to  appear  or  be 
represented  at  the  hearing. 
Lois  D.  Cashell. 
Secretary.  ^^^ 

[FR  Doa  96-31792  Piled  12-13-96;  8:45  am] 
iHjJNQ  oooc  snr-si-M 


[Docket  No.  ER9ft-2879-001] 

US  Enaryy  Inc.;  Notica  of  Riling 

Dkember  10, 1996. 

Talcs  notice  that  on  October  23. 1996, 
US  Energy  Inc  tendered  for  filing  an 
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amendment  in  the  above-referenced 
docket. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission.  888 
First  Street,  N.E.,  Washington.  D.C 
20426.  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rides  of 
Practice  and  Procedure  (18  CFR  385.211 
and  18  CFR  385.214).  All  such  motions 
or  protests  should  be  filed  on  or  before 
December  19, 1996.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection.  «^ 

LoisD.CulieU.  -^ 

Secretaiy. 

[PR  Doc.  96-31793  Filed  12-13-96;  8:45  am] 
■UJNQ  oooc  •nr-oi-M 


[Doctot  No.  CP97-140-00(q 

Williams  Natural  Qas  Company;  Notice 
of  Request  Under  Blanket 
Authorization 

December  10, 1996. 

Take  notice  that  on  December  5, 1996, 
Williams  Natural  Gas  Company  (WNG). 
P.O.  Box  3288.  Tulsa.  Oklahoma  74101. 
filed  in  Docket  No.  CP97-14O-000  a 
request  pxirsuant  to  §§  157.205  and 
157.216  of  the  Commission's 
Regulations  under  the  Natiiral  Gas  Act 
(18  CFR  157.205. 157.216)  for 
authorization  to  abandon  facilities  used 
for  the  receipt  of  transportation  gas  from 
Energy  Dynamics,  Inc.  (EDI)  and  the 
related  service,  located  in  Stafford 
County.  Kansas,  under  WNG's  blanket 
certificate  issued  in  IDocket  No.  CP82- 
479-000  pursuant  to  Section  7  of  the 
Natural  Gas  Act.  all  as  more  fully  set 
forth  in  the  request  that  is  on  file  with 
the  Commission  and  open  to  pubUc 
inspection. 

WNG  proposes  to  abandon  facilities 
used  for  the  receipt  of  transportation  gas 
from  EDI  and  related  services  in  Section 
29.  Township  25  South,  Range  12  West, 
Stafford  Coimty,  Kansas.  WNG  states 
that  the  metering  facilities  are  owned  by 
EDI  and  that  EDI  has  informed  WNG 
that  the  measurement  Jhcilities  have 
been  reclaimed.  WNG's  facilities  consist 
of  the  tap  and  appurtenant  facilities. 
WNG  statps  that  its  cost  to  reclaim  the 
above-ground  piping  and  other 
appurtenances  will  be  approximately 
$1,620. 


^  Any  person  or  the  Commission's  staff 
may.  within  45  days  after  issuance  of 
the  instant  notice  by  the  Commission, 
file  pursuant  to  Rule  214  of  the 
Commission's  Procedural  Rules  (18  CFR 
385.214)  a  motion  to  intervene  or  notice 
of  intervention  and  pursuant  to 
§  157.205  of  the  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205)  a 
protest  to  the  request.  If  no  protest  is 
filed  within  the  time  alloweid  therefor, 
the  proposed  activity  shall  be  deemed  to 
be  authorized  effective  the  day  after  the 
time  allowed  for  filing  a  protest.  If  a 
protest  is  filed  and  not  withdrawn 
within  30  days  after  the  time  allowed 
for  filing  a  protest,  the  instant  request 
shall  be  trrated  as  an  application  for 
authorization  pursuant  to  Section  7  of 
the  Natural  Gas  Act. 
LoIsD.CuImU. 
Secretary. 

(FR  Doc.  96-31789  Filed  12-13-96;  8:45  am] 
■UJNQ  COM  SnT-Ot-M 


[Docket  No.  ER97-642-000.  at  al.] 

Ertergy  Spring,  Inc.,  et  al.;  Electric  Rate 
and  Corporate  Regulation  Filings 

December  10, 1996. 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

1.  Energy  Spring.  Inc. 

[Docket  No.  ER97-S42-000] 

Take  notice  that  on  December  5. 1996. 
Energy  Spring,  Inc.  tendered  for  filing 
an  amendment  in  the  above-referenced 
docket 

Comment  date:  E>ecember  23, 1996,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

2.  Torco  Energy  Marketing,  Citizeiis 
Ldhman  Powo*  Sales 

[Docket  Nos.  ER92-429-010  and  ER94-1685- 
010  (not  consolidated)]  '^ 

Take  notice  that  the  following 
informational  filings  have  been  made 
with  the  Commission  and  are  on  file 
and  available  for  public  inspection  and 
copying  in  the  Commission's  Public 
Reference  Room: 

On  November  27, 1996,  Torco  Energy 
Marketing  filed  certain  information  as 
required  by  the  Commission's  May  18. 
1992.  order  in  Docket  No.  ER92-429- 
000. 

On  November  27, 1996.  Qtizens 
Lehman  Power  Sales  filed  certain 
information  as  required  by  the 
Commission's  February  2, 1995.  order  in 
Docket  No.  ER94-1685-000. 


3.  Florida  Power  Coiporatian 

[Docket  No.  ER97-606-000] 

Take  notice  that  on  November  26. 
1996,  Florida  Powot  Corporaticm 
(Florida  Power)  filed  amendments  to  its 
contract  for  all  requirements  service  to 
the  Qty  of  Williston.  Florida 
(Williston).  which  will  enable  the 
Company  to  retain  Williston  as  an  all 
reqiiirements  customer  through  at  least 
December  31.  2002,  in  exchange  for  a 
negotiated  competitive  discoimt  in  the 
price  that  Williston  pays  for  all 
requirement  service.  The  filing  is  the 
outcome  of  negotiations  between  the 
Company  and  Williston  that  began 
when  Williston's  Qty  Council  voted  on 
March  5. 1996  to  give  three  years'  notice 
of  termination  of  the  contract  The 
Company  agreed  to  this  arrangement  in 
order  to  obtain  Williston's  agreement 
not  to  give  the  notice  of  termination  in 
the  fece  of  competition  from  other 
potential  suppliers  of  the  Williston  load. 

The  Company  requests  waiver  of  the 
notice  requirement  so  that  this  filing 
may  be  allowed  to  become  effective  on 
]aniiary  1, 1997. 

Comment  date:  December  24. 1996,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

4.  MidAmerican  Energy  ConqMUiy 

[Docket  No.  ER97-607-000] 

Take  notice  that  on  November  26. 
1996,  MidAmerican  Energy  Company 
(MidAmerican),  106  East  Second  Street 
Davenport,  Iowa  52801  tendered  for 
filing  proposed  changes  in  its  Open 
Access  Transmission  Tariff  (OATT).  The 
revisions  consist  of  the  following: 

1.  First  Revised  Sheet  No.  140. 
superseding  Original  Sheet  No.  140; 

2.  First  Revised  Sheet  No.  141. 
superseding  Original  Sheet  No.  141;  apd 

3.  First  Revised  Sheet  No.  142. 
superseding  Original  Sheet  No.  142. 

MidAmerican  states  that  the  revisions 
update  the  Index  of  Point-To-Point 
Transmission  Service  Customers  under 
the  OATT  and  do  not  aBatA  the  terms, 
conditions  or  rates  imder  the  OATT. 
MidAmerican  requests  a  waiver  of  the 
Commission's  60-d8y  notic^period  for 
this  filing. 

Copies  of  the  filing  were  mailed  to 
representatives  of  point-to-point 
transmission  service  customers  imder 
the  OATT  and  to  the  Iowa  Utilities 
Board,  the  Illinois  Commoce 
CommissifHi  and  the  South  Dakota 
Public  Utilities  Commission. 

Comment  date:  December  24. 1996.  in 
accordance  with  Standard  Paragraph  E 
at  the  md  of  this  notice. 
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5.  Great  Bay  Power  Corporation 

(Docket  Na  ER97-60a-000] 

Take  notice  that  on  November  26, 
1996,  Great  Bay  Power  Corporation 
(Great  Bay),  tendered  for  filing  a  service 
agreement  between  Green  Mountain 
Power  Corporation  and  Great  Bay  for 
service  imder  Great  Bay's  revised  Tariff 
for  Short  Term  Sales.  This  Tariff  was 
accepted  for  filing  by  the  Commission 
on  May  17, 1996,  in  Docket  No.  ER9&- 
726-000.  The  service  agreement  is 
proposed  to  be  effective  November  IS, 
1996. 

Comment  date:  December  24, 1996,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

6.  Cinergy  Services,  Inc. 

{Docket  No.  ER97-609-0001 

Take  notice  that  on  November  26, 
1996,  Cinergy  Services,  Inc.  (Cinergy), 
tendered  for  filing  a  service  agreement 
under  Cinergy's  Open  Access 
Transmission  Service  Tariff  (the  Tariff) 
entered  into  between  Cinergy  and 
Engelhard  Power  Marketing,  Inc. 

Cinergy  and  Engelhard  Power 
Marketing,  Inc.  are  requesting  an 
effective  date  of  December  1, 1996. 

Comment  date:  December  24, 1996,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

7.  Mniphy  Oil  USA 

(Docket  No.  ER97-610-0001 

Take  notice  that  on  November  26, 
1996.  Murphy  Oil  USA  (Murphy), 
tendered  for  filing  pursuant  to  Rules  205 
and  207  of  the  Commission's  Rules  of 
Practice  and  Procedure,  18  CFR  385.205 
and  385.207,  its  Rate  Schedule  No.  1,  to 
be  effective  sixty  days  after  November 
26, 1996,  and  a  petition  for  waivers  of 
and  blanket  approvals  under  various 
regulations  of  the  Commission. 

Murphy  intends  to  engage  in  electric 
power  and  energy  transactions  as  a 
power  marketer.  Murphy  proposes  to 
charge  rates  mutually  agreed  upon  by 
the  parties. 

Murphy  is  not  in  the  business  of 
producing  or  transmitting  electric 
power.  Neither  Murphy  nor  its  affiliates 
currently  have  or  contemplates 
acquiring  title  to  any  electric  power 
transmission  or  generation  facilities. 
Murphy's  Energy  Rate  Schedule  No.  1 
provides  for  the  sales  of  energy  and 
capacity  at  prices  mutually  agreed  upon 
by  the  purchaser  and  Miuphy. 

Comment  date:  December  24, 1996,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 


8.  Louisville  Gas  and  Electric  Company 

(Docket  No.  ER97-611-000I 

Take  notice  that  on  November  25, 
1996,  Louisville  Gas  {md  Electric 
Company,  tendered  for  filing  copies  of 
service  agreements  between  Louisville 
Gas  and  Electric  Company  and 
PanEnergy  Power  Services  tmder  rate 
GSS. 

Comment  date:  December  24, 1996,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

9.  Boston  Edison  Company 

[Docket  No.  ER97-612-000] 

Take  notice  that  on  November  26, 
1996,  Boston  Edison  Company  (Boston 
Edison),  tendered  for  filing  a  Service 
Agreement  and  Appendix  A  under 
C^ginal  Volimie  No.  6,  Power  Sales  and 
Exchange  Tariff  (Tariff)  for  Green 
Moimtain  Power  Corp.  (Green 
Mountfiin).  Boston  Edison  requests  that 
the  Service  Agreement  become  effective 
as  of  November  1, 1996. 

Edison  states  that  it  has  served  a  copy 
of  this  filing  on  Green  Moimtain  and  the 
Massachusetts  Department  of  Public 
Utihties. 

Comment  date:  December  24, 1996,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

10.  New  England  Power  Company 

(Docket  No.  ER97-ei  3-000) 

Take  notice  that  on  November  27, 
1996,  New  England  Power  Company, 
tendered  for  filing  a  formula  rate 
amendment  to  its  Rate  Schedule  No. 
351,  which  provides  service  to 
Northeast  Utilities  over  NEP's  North- 
South  Interface.  NEP  seeks  an  effective 
date  of  December  1, 1996  for  the 
amendment. 

Comment  date:  December  24, 1996,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

11.  UtiliCorp  United  Inc. 

[Docket  No.  ER97-614-O0OI 

Take  notice  that  on  November  27, 
1996,  UtiliCorp  United  Inc.,  tendered 
for  filing  on  behalf  of  its  operating 
division,  WestPlains  Energy-Colorado,  a 
Service  Agreement  imder  its  Power 
Sales  Tariff,  FERC  Electric  Tariff 
Original  Volume  No.  11,  with  Entergy 
Power  Marketing  Corporation.  The 
Service  Agreement  provides  for  the  sale 
of  capacity  and  energy  by  WestPlains 
Energy-Colorado  to  Entergy  Power 
Marketing  Corporation  pursuant  to  the 
tariff,  and  for  the  sale  of  capacity  and 
energy  by  Entergy  Power  Marketing 
Corporation  to  WestPlains  Energy- 
Colorado  pursuant  to  Entergy  Power 
Marketing  Corporation's  Rate  Schedule 
No.l. 


UtiliCorp  also  has  tendered  for  filing 
a  Certificate  of  Concurrence  by  Entergy 
Power  Marketing  Corporation. 

UtiliCorp  requests  waiver  of  the 
Commission's  Regulations  to  permit  the 
Service  Agreement  to  become  efiiective 
in  accordance  with  its  terms. 

Comment  date:  December  24, 1996,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

12.  UtiliCoip  United  Inc. 

(Docket  No.  ER97-615-0001 

Take  notice  that  on  November  27, 
1996,  UtiliCorp  United  Inc.,  tendered 
for  filing  on  behalf  of  its  operating 
division,  WestPlains  Energy-Kansas,  a 
Service  Agreement  under  its  Power 
Sales  Tariff,  FERC  Electric  Tariff 
Original  Volume  No.  12,  with  Entergy 
Power  Marketing  Corporation.  The 
Service  Agreement  provides  for  the  sale 
of  capacity  and  energy  by  WestPlains 
Energy-Kansas  to  Entergy  Power 
Marketing  Corporation  pursuant  to  the 
tariff,  and  for  the  sale  of  capacity  and 
energy  by  Entergy  Power  Marketing 
Corporation  to  WestPlains  Energy- 
Kansas  pursuant  to  Entergy  Power 
Marketing  Corporation's  Rate  Schedule 
No.  1. 

UtiliCorp  also  has  tendered  for  filing 
a  Certificate  of  Concurrence  by  Entergy 
Power  Marketing  Corporation. 

UtiliCorp  requests  waiver  of  the 
Commission's  Regulations  to  permit  the 
Service  Agreement  to  become  effective 
in  accordance  with  its  terms. 

Comment  date:  December  24, 1996,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

13.  UtiliCorp  United  Inc. 

[Docket  No.  ER97-616-000] 

Take  notice  that  on  November  27, 
1996,  UtiliCorp  United  Inc.,  tendered 
for  filing  on  behalf  of  its  operating 
division,  Missouri  Public  Service,  a 
Service  Agreement  under  its  Power 
Sales  Tariff,  FERC  Electric  Tariff 
Original  Volume  No.  10,  with  Entergy 
Power  Marketing  Corporation.  The 
Service  Agreement  provides  for  the  sale 
of  capacity  and  energy  by  Missouri 
Public  Service  to  Entergy  Power 
Marketing  Corporation  pursuant  to  the 
tariff,  and  for  die  sale  of  capacity  and 
energy  by  Entergy  Power  Marketing 
Corporation  to  Missouri  Public  Service 
pursuant  to  Entergy  Power  Marketing 
Corporation's  Rate  Schedule  No.  1. 

UtiliCorp  also  has  tendered  for  filing 
a  Certificate  of  Concurrence  by  Entergy 
Power  Marketing  Corporation. 

UtiliCorp  requests  waiver  of  the 
Commission's  Regulations  to  permit  the 
Service  Agreement  to  become  effective 
in  accordance  with  its  terms. 
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Comment  date:  December  24. 1996.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

14.  Gnergjr  Services,  Inc.  . .,-     . 
(Docket  Na  ER97-618-000J  *^ 

Take  notice  that  on  November  27, 
1996,  Cinergy  Services,  Inc.  (Cinergy), 
tendered  for  filing  on  behalf  of  its 
operating  companies.  The  Cincinnati 
Gas  &  Electric  Company  (CG&E)  and  PSI 
Energy,  Inc.  (PSI),  an  Interchange 
Agreement,  dated  October  1, 1996 
between  Cinergy.  CG&E.  PSI  and  The 
Power  Company  of  America.  L.P.  (PCA). 

The  Interchange  Agreement  provides 
for  the  following  service  between 
Cinergy  and  PCA. 

1.  Exhibit  A— Power  Sales  by  PCA 

2.  Exhibit  B — Power  Sales  by  Qneigy 
Cinergy  and  PCA  have  requested  an 

effective  date  of  November  25. 1996. 

Copies  of  the  filing  were  served  on 
"Hie  Power  Company  of  America.  L.P.. 
the  New  York  Public  Service 
Commission,  the  Kentucky  Public 
Service  Commission,  the  Public  Utilities 
Commission  of  Ohio  and  the  Indiana 
Utility  Regulatory  Commission. 

Comment  date:  December  24. 1996.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

15.  Central  Vennont  Public  Service 
CcHporatkm 

[Docket  No.  ERg7-619-00dl 

Take  notice  that  on  November  27. 
1996,  Central  Vermont  Public  Service 
Corporation  (CVPS).  tendered  for  filing 
the  Forecast  1997  Cost  Report  in 
accordance  with  Article  IV,  Section  A(2) 
of  the  North  Hartland  Transmission 
Service  Contract  (Contract)  between 
Central  Vermont  Public  Service 
Corporation  (CVPS  or  Company)  and  the 
Vermont  Electric  Generation  and 
Transmission  Cooperative,  Inc.  (VG4T) 
imder  which  CVPS  transmits  the  output 
of  the  VG&T's  4.0  MW  hydroelectric 
generating  facility  located  in  North 
Hartland.  Vermont  via  12.5  kV  circuit 
owned  and  maintained  by  CVPS  to 
CVPS's  substation  in  Quechee,  Vermont. 
The  North  HarUand  Transmission 
Service  Contract  was  filed  with  the 
Commission  on  September  6, 1984  in 
Docket  No.  ER84-674-000  and  was 
designated  as^te  Schedule  FERC  No. 
121. 

Article  IV,  Section  A(2)  of  the 
Contract  requires  CVPS  to  submit  the 
forecast  cost  report  applicable  to  a 
service  year  by  December  1  of  the 
preceding  year.  • 

Comment  date:  December  24, 1996,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 


16.  Central  Vennoat  Pnblic  Serviee 
Corporatian 

[Docket  No.  ER97-620-0001  v, 

ake  notice  that  on  November  27, 1996. 
Central  Vennont  Public  Service 
Corporation  (CVPS).  tendered  for  filing 
a  letter  stating  that  CVPS  does  not  plan 
to  file  a  Forecast  1997  Cost  Report  for 
FERC  Electiic  Tariff,  Original  Volume 
No.  4,  since  there  are  no  customers     \ 
expected  to  take  stich  service.  ' 

Conunent  date:  December  £4, 1996.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

17.  Connecticiit  Valley  Electric 
Company,  Inc 

(Docket  No.  ER97-621-O00] 

Take  notice  that  on  November  27, 
1996,  Connecticut  Valley  Electric 
Company,  Inc.  (Connecticut  Valley), 
tendered  for  filing  the  determination  of 
the  1996  payment  to  Connecticut  Valley 
as  provided  by  the  Transmission  Service 
A^eement  with  Woodsville  Water  & 
Light  Department  (Woodsville)  dated 
December  15, 1975.  Such  agreement  was 
originally  filed  in  Ekxiket  No.  ER94- 
637-000  and  designated  at  Rate 
Schedule  FERC  No.  12. 

Comment  date:  December  24. 1996.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

18.  Pennsylvania  Power  ft  Light 
Cmnpany 

[Docket  No.  ER97-622-OQ0] 

Take  notice  that  on  November  27, 
1996,  Pennsylvania  Power  &  Light 
Company  (PP&L),  filed  a  Service 
Agreement  dated  November  25, 1996. 
with  Qtizens  iLehman  Power  Sales 
(Qtizens)  for  non-firm  point-to-point 
transmission  service  under  PP&L's  Open 
Access  Transmission  Tariff.  The  Service 
Agreement  adds  Citizens  as  an  eligible 
customer  under  the  Tariff. 

PPftL  requests  an  effective  date  of 
November  27, 1996,  for  the  Service 
Aoeement. 

PP&L  states  that  copies  of  this  filing 
have  been  suppUed  to  Qtizens  and  to 
the  Pennsylvania  Public  Utility 
Commission. 

Comment  date:  December  24, 1996,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

19.  Pennsylvania  Power  ft  Light 
Company 

[Docket  No.  ER97-623-000] 

Take  notice  that  on  November  27, 
1996,  Pennsylvania  Power  &  Light 
Company  (PP&L),  filed  a  Service 
Agreement  dated  November  22, 1996, 
with  Rainbow  Energy  Marketing,  Inc. 
(Rainbow)  for  aon-firm  point-to-point 
transmission  service  imder  PP&L's  Open 


Access  Transmission  Tariff.  The  Service 
Agreement  adds  Rainbow  as  an  eligible 
customer  imder  the  Tariff. 

PP&L  requests  an  effective  date  of 
November  27, 1996,  for  the  Service 
Agreement. 

PP&L  states  that  copies  of  this  filing 
have  been  supplied  to  Rainbow  and  to 
the  Peimsylvania  Public  Utility 
Commission. 

Comment  date:  December  24, 1996,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

20.  Drimarva  Power  ft  Li^t  Company 

(Docket  No.  ER97-624-0001 

Take  notice  that  on  November  27, 
1996,  Delmarva  Power  &  light  Company 
(Delmarva),  tendered  for  filing  a  service 
agreement  providing  for  firm  point-to- 
point  transmission  service  from  October 
29, 1996  through  November  1, 1996  to 
the  Qty  of  Dover  pursuant  to 
Delmarva 's  open  access  transmission 
tariff. 

Delmarva  states  that  copies  of  the 
filing  were  provided  to  the  Qty  of  Dover 
and  its  agent,  Duke/Louis  Dreyfus. 

Comment  date:  December  24, 1996,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

Standard  Paragr^ih 

E.  Any  person  desiring  to  be  heard  or 
to  protest  said  filing  should  file  a 
motion  to  intervene  or  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  N.E.,  Washington,  D.C 
20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  18  CFR  385.214).  All  such  motions 
or  protests  shoxild  be  filed  on  or  befcne 
the  comment  date.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
LoisaCaahdl, 
Secntoiy. 

(FR  Doc  96-31814  Filed  12-13-46;  8:45  am] 
MJJNO  CODE  tn7-01-P 


Sunshine  Act  Meeting 

December  11, 1996. 

THE  FOLLOWING  NOTICE  OF 
MEETING  IS  PUBUSHED  PURSUANT 
TO  SECTION  3(A)  OF  THE 
GOVERNMENT  IN  THE  SUNSHINE 
ACT  CPUR  L.  NO.  94-409).  5  U.S.C 
552B: 


\ 
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AQENCY  HQLDMQ  MEETWia'  FEEKRAL 

ENERGY  REGULATORY 

COMMISSION. 

DATE  AMD  THE:  IKCEMBER  18, 1996, 

lOKM  AM. 

PLACE:  ROOM  2C.  888  FIRST  STREET. 

N.E..  WASHINGTON.  D.C  20426. 

STATXiS:  OPEN. 

MATTERS  TO  BE  OOWSIOBHCD:  AGENDA. 

•  NOTE— ITEMS  LISTED  ON  THE 
ACXNDA  MAY  BE  IM.ETED 
WITHOUT  FURTHER  NOTICE. 
CONTACT  PERSON  FOR  MORE  INFORMATION: 
LOIS  D,  CASHELL.  SECRETARY. 
TELEPHCMJE  (202)  208-0400.  FOR  A 
RECORDING  USTING  ITEMS 
STRICKEN  FROM  OR  AECED  TO  THE 
MEETING,  CALL  (202)  208-1627. 

THIS  IS  A  UST  OF  MATTERS  TO  BE 
CCH4SIDERED  BY  THE  COMMISSION. 
IT  DOES  NOT  INCLUDE  A  USTING  OF 
ALL  PAPERS  RELEVANT  TO  THE 
ITEMS  ON  THE  AGENDA:  HOWEVER. 
ALL  PUBUC  DOCUMENTS  MAY  BE 
EXAMINED  IN  THE  REFERENCE  AND 
INFORMATION  CENTER. 

CONSENT  AGENDA— HYDRO,  664TH 
MEETING— KCEMBER 1*.  1M6. 
REGULAR  MEETING,  (lOm  AM.) 

CAH-1. 
DOCKET*  P-2030.025.  (XM4FEDERATED 
TRIBES  OF  THE  WARM  SPRINGS 
RESERVATKW  OF  OREGON  AND 
PORTLAND  C3ENERAL  ELECTRIC 
COMPANY 
CAH-2. 

DOCKET*  P-2389.025,  EDWARDS 
MANUFACTURING  COMPANY.  INC 
AND  CITY  OF  AUGUSTA.  MAINE 
CAH-3. 
DOCKET*  P-4632.020.  CLIFTON  POWER 

CC»PORATION 
OTHER*S  P-4357,015,  CLIFTON  HYDRO 

POWER  UMTTED  PARTNERSHIP 
P-6a79  018.  SOUTHEASTERN  HYDRO- 
POWER,  INC     ^ 
CAH-».  T 

DOCKET*  P-10078,014,  CARL  AND 

BLAINE  HTTCHOCK 
OTHER*S  P-9g74.030.  ROUGH  AND 

READY  HYDRO  COMPANY 
P-10058,007.  ELAINE  HITCHCOCK 
CAH-5. 
DOCKET*  P-2290.006.  SOUTHERN 
CALIFORNIA  EDISON  COMPANY 
CAH-6. 
DOCKET*  P-2538.001,  BEEBEE  ISLAND 
CORPORATION 
CAH-7. 
DOCKET*  P-2S69,004,  NIAGARA 
MOHAWK  POWER  CORPORATION 
CAH-6. 
DOCKET*  P-10813.026.  CITY  OF 
SUMMERSVILLE,  WEST  VIRGINLV 

CONSPfT  AGENDA— ELECTRIC 

CAB-1. 

DOCKET*  ER97-324.000.  DETROIT 
EEHSON  COMPANY 
CAE-2. 

DOCKET*  ER97-293,000,  PAOFICORP 
CAE-3. 


DOCKET*  ER96-3091 .000.  AMERICAN 
ENERGY  SERVKI  CORPORATION 

CAEr^ 

DOCKET*  EL91-13/XM.  NORTHERN 

STATES  POWER  COMPANY  V. 

SOUTHERN  MINNESOTA  MUNK3PAL 

POWER  ACXNCY 
OTHERfS  BC95-ie,011.  WISCONSIN 

ELECTRIC  POWER  COMPANY  AND 

NORTHERN  STATES  POWER 

COMPANY.  ETAL 
EL91-13,003.  NC»THERN  STATES 

POWER  COMPANY  V.  SOUTHERN 

MINNESOTA  MUNICIPAL  POWER 

AGENCY 
EL91-43.003.  SOUTHERN  MINNESOTA 

MUNICIPAL  POWER  AGENCY  V. 

NORTHERN  STATES  POWER      -  - 

COMPANY 
ER9S-1357.011.  WISCONSIN  ELECTRIC 

POWER  COMPANY  AND  NORTHERN* 

STATES  POWER  COMPANY,  ET  AL 
ER95-1 358,011.  WISCONSIN  ENERGY 

COMPANY  AND  NORTHERN  STATES 

POWER  CC»4PANY 
CAE-5. 
DOCKET*  ER93-1S0.000.  BOSTON 

EDISON  COMPANY 
OTHER*S  EL93-10.000,  BOSTON  EDISON 

COMPANY 
CAE-6. 
DOCKET*  TX9fr-4,000,  SUFFOLK 

COUNTY  ELECTRICAL  AGENCY 
CAB-7. 
DOCKET*  ER96-1695.000.  FLORIDA 

POWER  CORPORATICMM 
OTHER*S  ER96-1826.000.  FLORIDA 

POWER  CORPORATIC»4 
ER96-1893,000.  FLORIDA  POWER 

CORPORATION 
ER96-1914,000.  FLORIDA  POWER 

CORPORATION 
CAE-8. 
DOCKET*  OA96-18.000.  ALLEGHENY 

POWER  AND  MONONGAHELA  POWER 

COMPANY 
OTHER*S  OA9e-ll,000,  LONG  SAULT, 

INC 
OA9fr-14.000,  CENTRAL  HUDSON  GAS  ft 

ELECTRIC  CORPORATION 
OA96-1 5,000.  CENTRAL  LOUISIANA 

ELECTRIC  COMPANY.  INC 
OA96-1 7.000,  OKLAHOMA  GAS  ft 

ELECTRIC  COMPANY 
OA96-18,000.  ALLBGHaJY  POWER  AND 

MONONGAHELA  POWER  COMPANY 
OA96-19,000.  NORTHEAST  UTILITIES 

SERVICE  COMPANY 
OA9ft-27,000,  SOUTHERN  COMPANY 

SERVICES.  INC 
OA96-28.000.  PACIFIC  GAS  ft  ELECTRIC 

COMPANY 
OA96-30,000,  TEXAS-NEW  MEXICO 

POWER  COMPANY 
OAg6-33.000.  SOUTHWESTERN  PUBUC 

SERVKX  COMPANY 
OA96-37.000,  GREEN  MOUNTAIN 

POWER  CORPORATION 
OA96-43.000,  CENTRAL  MAINE  POWER 

COMPANY 
OA96-46.000.  DUKE  POWER  COMPANY 
OA96--(9.000,  SOUTH  CAROLINA 

ELECTRIC  ft  GAS  COMPANY 
OA96-50.000.  UNION  ELECTRIC 

COMPANY 
OA96-52.000.  VIRC3NLV  ELECTRIC  ft 

POWER  COMPANY 


OA96-53/)00,  CENTRAL  VERMONT 

PUBUC  SERVICE  OORF(»ATK»4 
OA96-64,000,  DAYTON  POWER  ft  UQfT 

COMPANY 
OA9e-68,000,  SIERRA  PACIFIC  POWER 

CC»IPANY 
OA96-7S.000.  BLACK  HILLS  POWER  AND 

UGHTCayffANY 
OA9&-1 16.000,  TAMPA  ELECTRIC 

COMPANY 
OA96-140,000.  TUCSON  ELECTRIC 

POWER  COMPANY 
OA96-141.000.  ROCHESTER  GAS  ft 

ELECTRIC  CORPORATKSN 
OA9»-142,00O,  PENNSYLVANL\  POWER 

ft  UGHT  COMPANY 
OA9e-154,000.  CENTRAL  ILLINOIS 

PUBUC  SERVICE  COMPANY 
OA96-161,000.  PUGET  SOUND  POWER  ft 

UGHTC(»«>ANY 
OA96-164.000.  MINNESOTA  POWER  ft 

UGHT  COMPANY  

OA96-186.000.  UTHJCORP  UNTTED.  INC 
OA96-1 89.000.  MAINE  ELECTRIC  POWER 

COMPANY 
OA96-ig2.000.  OTTER  TAIL  POWER 

COMPANY 
OA96-196.000.  WISCONSIN  ELECTRIC 

POWER  COMPANY 
OA96-197,000.  OHIO  EDISON  COMPANY 

AND  PENNSYLVANL\  POWER 

COMPANY 
OA96-199,000.  MONTANA  POWER 

COMPANY 
OA96-2O2,000,  PUBUC  SERVICE 

COMPANY  OF  NEW  MEXICO 
OA96-203,000.  WESTERN  RESOURCES, 

INC. 
OA96-206,000.  EMPIRE  DISTRICT 

ELECTRIC  COMPANY 
OA96-210,000.  ORANGE  AND 

ROCKLAND  UTIUTIES.  INC 
OA9ft-213,000.  INTERSTATE  POWER 

COMPANY 
CAE-9. 
DOCKET*  ER94-478.000.  MEDINA 

POWER  COMPANY 
QTHER*S  ER95-1230.000.  NL\GARA 

MOHAWK  POWER  CORPORATION 
CAE-10. 

DOCKET*  EC9fr-13,000.  lES  UTIUTIES, 

INC,  INTERSTATE  POWER  COMPANY 

AND  WISCONSIN  POWER  ft  UGHT 

COMPANY,  ET  AL 
OTHER*S  ER96-1236.000.  lES  UTIUTIES, 

INC,  INTERSTATE  POWER  COMPANY 

AND  WISCONSIN  POWER  ft  UGHT 

COMPANY.  ET  AL 
ER96-2560,000,  lES  UTIUTIBS.  INC, 

INTERSTATE  POWER  COMPANY  AND 

WISCONSIN  POWER  ft  UGHT 

COMPANY.  ETAL 
OA96-133,000.  INTERSTATE  ENERGY 

CORPORATION 
CAE-11. 
DOCKET*  ERg2-67.000,  WESTERN 

MASSACHUSETTS  ELECTRIC 

COMPANY 
OTHER*S  ER92-67.002,  WESTERN 

MASSACHUSETTS  ELECTRIC 

COMPANY 
CAE-12. 
DOCKET*  ER96-2677,0Q2.  CENTRAL 

LOUISL\NA  ELECTRIC  COMPANY, 

INC 
CAE-13. 


/ 
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DOC3CET*  ER9fr-25ie,001,  ATLANTIC 
Cmr  ELECTRIC  COMPANY. 
BALTIMORE  GAS  AND  ELECTRIC  CO. 
AND  IKLMARVA  POWER  k  LIGHT 
COMPANY.  ETAL. 
OTHERiS  EC96-28.001,  ATLANTIC  OTY 
ELECTRIC  COMPANY.  BALTIMORE 
GAS  AND  ELECTRIC  CO.  AND 
DELMARVA  POWER  ft  UCHT 
COMPANY.  ETAL 
EC96-29,001,  PECO  ENERGY  COMPANY 
EL96-69.001,  ATLANTIC  OTY  ELECTRIC 
COMPANY,  BALTIMORE  GAS  AND 
ELECTRIC  CO.  AND  DELMARVA 
POWER  ft  UGHT  COMPANY,  ET  AL. 
ER96-2668,001.  PECO  ENERGY 
COMPANY 
CAE-14. 
DOCKET*  AC93-93.000.  BOSTON 
EDISON  COMPANY 
CAE-15. 
DOCKET*  AC95-162.000,  COLUMBUS 
SOUTHERN  POWER  COMPANY 
CAE-16. 
DOCKET*  AC95-164,000,  APPALACHIAN 
POWER  COMPANY 

CAB-17.  

DOCKET*  EL96-62,000,  ROCHESTER  GAS 
ft  ELECTRIC  CORPORATION  V. 
NLKGARA  MOHAWK  POWER 
CORPORATION 
CAE-18. 

OMITTED 
CAE-19. 
DOCKET*  ER75-205.017.  SOUTHERN 

CALIFORNL\  EDISON  COMPANY 
OTHER*S  ER79-150,025.  SOUTHERN 

CALIFORNL^  EDISON  CCtt^PANY 
ER81-177,020,  SOUTHERN  CALIFORNIA 

EDISON  COMPANY 
ER82-427,015,  SOUTHERN  CALIFORNIA 

EDISON  COMPANY 
ER84-75,021.  SOUTHERN  CALIFORNIA 
EDISON  COMPANY 
CAE-20. 
DOCKET*  RM9&-16.000.  REVISION  OF 
FORM  OF  NOTICE  REQUIREMENTS 

CONSENT  AGENDA— GAS  AND  on. 

CAG-i. 
DOCKET*  PRg7-l,000,  CONSUMERS.. 
POWER  COMPANY 
CAG-2. 
DOCKET*  RP97-55,000,  GREAT  LAKES 
GAS  TRANSMISSION  LIMITED 
PARTNERSHIP 
CAG-3. 
DOCKET*  RP97-86,000.  COLUMBIA  GAS 
TRANSMISSION  CORPORATION 
CAG-4. 
DOCKET*  RP97-«8.000,  ALABAMA- 
TENNESSEE  NATURAL  GAS 
CC^IPANY 
OTHER*S  RP97-«9.000.  ALABAMA-  V-:' 
TENNESSEE  NATURAL<IAS 
COMPANY 

CAG-5.  

DOCKET*  RP97-94.000.  ANR  PIPELINE 
COMPANY 
CAG-6. 
DOCKET*  RP97-60,000,  TENNESSEE  GAS 
PireUNE  COMPANY 
CAG-7. 
DOCKET*  RP97-84.000.  NORTHWEST 
ALASKAN  nPEUNE  COMPANY 
CAG-8. 


DOCKET*  PR95-12.000,  SONAT 
INTRASTATE-ALABAMA  INC 
OTHERVS  PR9S-12.001.  SONAT 
INTRASTATE-ALABAMA  INC 
CAG-4. 
DOCKET*  RP95-ig7.019. 
TRANSCONTINENTAL  GAS  PIPELINE 
CORPORATION 
OTHER*S  RP95-197,018. 
TRANSCONTINENTAL  GAS  PIPELINE 
CORPORATION 
RPg6-44.002.  TRANSCONTINENTAL  GAS 

PIPELINE  CORPORATION 
RP96-M.003.  TRANSCONTINENTAL  GAS 
PIPQJNB  0ORPORATICX4 
CAG-10. 
DOCKET*  RP96-147.000.  EQUTTRANS. 
LP. 
CAG-11. 
DOCKET*  RP96-283.001.  COLUMBLV 
GULF  TRANSMISSION  COMPANY 
CAG-12.  OMTTTED 
CAG-13. 
DOCKET*  RP96-359.002. 
TRANSCONTINENTAL  GAS  PIPELINE 
CORPORATION 
CAG-14. 
DOCKET*  RP97-56,000,  FLORIDA  GAS 
TRANSMISSION  COMPANY 
CAG-15. 
DOCKET*  RP97-S8,000,  EAST 
TENNESSEE  NATURAL  GAS 
COMPANY 
CA&-16. 
DOCKET*  RP97-59,000,  MIDWESTERN 
GAS  TRANSMISSION  COMPANY 
CAG-17. 
DOCKET*  RP91-229  ET  AL,  021. 
PANHANDLE  EASTERN  PIPELINE 
COMPANY 
OTHER*S  RP88-262  ET  AL ,  000, 
PANHANDLE  EASTERN  PIPELINE 
COMPANY 
RP92-166  ET  AL.  015,  PANHANDLE 

EASTERN  PiraUNE  COMPANY 
RS92-22  ET  AL,  000,  PANHANDLE 
EASTERN  PIPELINE  COMPANY 
CAG-18. 
DOCKET*  RPg6-302.000,  NORTHERN 
NATURAL  GAS  COMPANY 
CAG-19. 
DOCKET*  RP97-54.000.  TRAILBLAZER 
PIPELINE  COMPANY 
CAG-20. 

OMFTTED 
CAG-21. 

OMTTTED 
CAG-22. 

OMTTTED 
CAG-23. 
DOCKET*  PJ»97-64,000,  NATURAL  GAS 
PIPELINE  COMPANY  OF  AMERICA 
CAG-24. 
DOCKET*  RP97-66,000,  CANYC^  CREEK 
COMPRESSION  COMPANY 
CAG-25. 
DOCKET*  RP97-67,00a  WUJJAMS 
NATURAL  GAS  COMPANY 
CAG-26. 
DOCKET*  RPg7-68,000,  STINGRAY  ' 
PIPELINE  COMPANY 
CAG-27. 

OMTTTED 
CAG-28. 
DOCKET*  RP97-85.000,  NORTHERN 
BORDER  PIPELINE  COMPANY 
CAG-29. 


DOCKET*  RP97-87.000.  WYOMING 

INTERSTATE  COMPANY.  LTD. 
CAG-3a 
DOCKET*  RP93-109.000.  WILLIAMS 

NATURAL  GAS  COMPANY 
CAG-31. 
DOCKET*  RP96-190,007,  COLORADO 

INTERSTATE  GAS  COMPANY 
CAG-32. 
DOCKET*  RPg6-265.001,  PECO  ENERGY 

COMPANY  V.  TEXAS  EASTERN 

TRANSMISSION  OWPORATION 
CAG-3  3. 
DOCKET*  RP96-184,003,  NATURAL  GAS 

PIPELINE  OC»i(PANY  OF  AMERICA 
CAG-34. 

OMTTTED 
CAG-35. 
DOCKET*  RP96-351.002,  ARKANSAS 

WESTERN  PIPELINE  COMPANY 
CAG-3e. 
DOCKET*  RP96-272.003.  NORTHERN 

NATURAL  GAS  a»ifPANY 
CAG-37. 

DOCKET*  RP96-248,001,  EAST 

TENNESSEE  NATURAL  GAS 

CC»4PANY 
CAG-38. 
DOCKET*  IS94-10,007,  AMERADA  HESS 

PireUNE  OC»PCMlATION 
OTHER*S  IS94-11.007,  ARCO 

TRANSPORTATION  ALASKA,  INC 
IS94-12.007,  BP  PIPELINES  (ALASKA) 

INC 
IS94-13,006,  MOBIL  ALASKA  PIPELINE 

COMPANY    -         

IS94-14.007.  EXXON  PIPELINE 

COMPANY 
IS94-1 5.007.  MOBIL  ALASKA  PD^LINE 

COMPANY 
IS94-16,007,  PHILLIPS  ALASKA 

PIPELINE  CORPORATION 
IS94-17,007,  UNOCAL  PIPELINE 

COMPANY 
IS94-3 1,007,  UNOCAL  PIPELINE 

COMPANY 
IS94-34,006,  ARCO  TRANSPORTATION 

ALASKA.  INC 
IS94-38.007.  PHILLIPS  ALASKA 

PIPELINE  CORPORATION 
OR94-2.002.  TRANS  ALASKA  PIPELINE 

SYSTEM 
,(£AG-39. 

DOCKET*  RP93-136,008, 

TRANSCONTINENTAL  GAS  PIPE  LINE 

CORPORATION 
OTHER*S  RP92-137.041. 

TRANSCONTINENTAL  GAS  PIPE  LINE 

CC»PORATION 
CAG-40. 
DOCKET*  RP96-268,001,  TENNESSEE 

GAS  PIPELINE  COMPANY 
OTHERiS  RP96-269,002,  EAST 

TENNESSEE  NATURAL  GAS 

COMPANY 
CAG-41. 
DOCKET*  RP96-367.001,  NORTHWEST 

PIPELINE  CORPORATION 
CAG-42. 
DOCKET*  RP93-197,001,  UNION  PACIFIC 

FUELS.  INC  ET  AL  V.  SOUTHERN 

CALIFC»NL\  GAS  COMPANY 
OTHER*S  RP93-194.001,  SOUTHERN 

CALIFORNIA  UnUTY  POWER  POOL 

AND  IMPERIAL  QUUGATION  DISTRICT 

V.  SOUTHERN  CALIFORNIA  GAS 

COMPANY 
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RP94-51.001.  SHELL  WESTERN  E&P  INC 

V.  SOUTHERN  CALIFOIUsnA  GAS 

CX>MPANY 
CAG-43. 

CLOTTED 
CAG-44. 
DOCKET*  RP94-72,000.  IROQUOIS  GAS 

TRANSMISSION  SYSTHv*.  LP. 
OTHERtS  FA92-59,0O3.  IROQUCXS  GAS 

TRANSMISSION  SYSTEM,  LJ>. 
CAG-45. 
DOCKET*  IS94-34,000,  ARCO 

TRANSPORTATION  ALASKA.  INC.  BT 

AL. 
OTHER*S  IS94-38.003.  PHILLIPS  *■ 

ALASKA  PIPELINE  CORFORATICM 
1395-13,003,  AMERADA  HESS  PIPELINE 

CORPORATION 
IS95-14.003,  ARCO  TRANSPORTATION 

ALASKA.  INC. 
1595-15,003,  BP  PIPBLING  (ALASKA). 

INC. 
IS95-16.0O3.  EXXON  PIPELINE 

COMPANY 
IS95-17.003,  MOBIL  ALASKA  PIPELINE 

COMPANY 
IS95-18.0O3.  PHILLIPS  ALASKA 

PIPELINE  CORPORATION 
IS95-19.003.  UNOCAL  PIPELINE 

CC»IPANY 
IS9e-l,003,  AMERADA  HESS  PIPELINE 

CORPORATION 
IS9e-2.003.  ARCO  TRANSPORTATION 

ALASKA.  INC 
IS96-3.003,  BP  PIPELINE  (ALASKA).  INC 
IS96-4,003,  EXXON  PIPELINE  COMPANY 
IS96-5,003.  MOBIL  ALASKA  PIPELINE 

COMPANY 
IS96-6.003,  PHILLIPS  ALASKA  PIPELINE 

CORPORATION 
IS96-7.003,  UNOCAL  nPEUNE 

COMPANY 
CAG-te. 
DOCKET*  MG9fr-13,000,  K  N 

INTERSTATE  GAS  TRANSMISSION 

COMPANY 
aTHER*S  MG96-13,001.  K  N 

INTERSTATE  GAS  TRANSMISSION 

CC»«PANY 
CAG-47. 
DOCKET*  MG96-14,000,  K  N 

WATTENBERG  TRANSMISSKDN,  L.L.C 
CAG-48. 
DOCKET*  MG97-1,000.  WILUAMS 

NATURAL  GAS  COMPANY 
CAG-t9. 
DOCKET*  MG97-2,000,  TRUNKLINE  GAS 

COMPANY 
CAG-50. 
DOCKET*  CP94-762.001,  COLORADO 

INTERSTATE  GAS  COMPANY 
OTHERfS  CP95-20,001,  MIGC  INC 
CAG-51. 
DOCKET*  CP96-168,001,  NORTHWEST 

PIPELINE  CORPORATICW 
CAG-52. 
DOCKET*  CP96-201,000,  ALGONQUIN 

GAS  TRANSMISSICn^  COMPANY 
CAG-53. 
DOCKET*  CP96-213,000.  COLUMBL\  GAS 

TRANSMISSION  CORPOR.\TION 
OTHER*S  CP96-559,000,  TEXAS 

EASTERN  TRANSMISSION 

00RPC»ATION 
CAG-.54. 


DOCKET*  CP96-591.000,  ALGONQUIN 
GAS  TRANSMISSION  COMPANY 
CAG-55.  ^     - 

DOCKET*  CP96-«86,000.  *•  ■ 

TRANSCONTINENTAL  GAS  FIPB  LINE 
CORPORATION 
CAG-56. 
DOCKET*  CPgfr-603,000,  TENNESSEE 
GAS  nPELINE  OCX^ANY 
CAG-57. 
DOCKET*  CP96-727,000.  KERN  RIVER 
GAS  TRANSMISSICVJ  COMPANY 
CAG-58. 
DOCKET*  CP96-794,000.  NATURAL  GAS 
PIPELINE  COMPANY  OF  AMERICA 
CAG-59. 
DOCKET*  CP96-680,000, 
TRANSOONTINENTAL  GAS  PIPE  LINE 
CCWPORATICW 
CAG-60. 
DOCKET*  CPg6-588,000,  CENTANA 

INTRASTATE  PIPELINE  COMPANY 
arHER*S  CP9fr-586,000,  TEXAS 
EASTERN  TRANSMISSION 
CORPORATION 

HYIHIG  AGENDA 

H-1.  RESERVED 

ELECTRIC  AGENDA 

B-1. 
DOCKET*  RM96-6,000.  INQUIRY 
CONCERNING  THE  COMMISSION'S 
MERGER  POUCY  UNDER  THE 
FEOTRAL  POWER  ACT 
THE  CCH^ifMISSION  WILL  CONSIDER  A 
DRAFT  POUCY  STATEMENT. 
E-2. 
DOCKET*  ER96-1663,000,  PACIFIC  GAS 
AND  ELECTRIC  COMPANY,  SAN 
DIEGO  GAS  ft  ELECTRIC  COMPANY 
AND  SOUTHERN  CALIFORNL\  EDISON 
COMPANY 

THE  COMMISSION  WILL  CONSIDER  THE 
COMPANIES'  APPUCATION  FOR 
AUTHORIZATION  TO  SELL  POWER  AT 
MARKET-BASED  RATES  THROUGH  A 
POWER  EXCHANGE. 

on.  AND  GAS  AGENDA 

L  PIPELINE  RATE  MATTERS 
PR-1. 
DOCKET*  RP93-100,000,  DAKOTA 

GASIFICATION  COMPANY 
OTHERIS  RPg3-151,015,  TENNESSEE 

GAS  PIPELINE  COMPANY 
RP94-39,006,  TENNESSEE  GAS  PIPELINE 

COMPANY 
RP94-«7.008,  NATURAL  GAS  PIPELINE 

COMPANY  OP  AMERICA 
RP94-122,006.  NATURAL  GAS  PIPELINE 

COMPANY  OF  AMERTCA 
RP94-150,000,  ANR  PIPELINE  COMPANY 
RP94-189,006,  NATURAL  GAS  PIPELINE 

COMPANY  OF  AMERICA 
RP94-195,005,  NATURAL  GAS  PDCLINE 

COMPANY  CS' AMERICA 
RP94-202,000,  TENNESSEE  GAS 

PIPELINE  COMPANY 
RP94-208.000,  NATURAL  GAS  PIPELINE 

COMPANY  OF  AMERICA 
RP94-222.000,  TENNESSEE  GAS 

PIPELINE  COMPANY 
RP94-249,004,  NATURAL  GAS  PIPELINE 

COMPANY  CK' AMERICA 
RP94-280.004,  NATURAL  GAS  PIPELINE 

COMPANY  OF  AMERICA  < 


RP94-266,000,  ANR  PIPELINE  COMPANY 
RP94-298,000,  TRANSOONTINENTAL 

GAS  PIPE  LINE  CORPORATION 
RP94-30S,002,  NATURAL  GAS  PIPELINE 

COMPANY  Of  AMERICA 
RP94-309.003,  TENNESSEE  GAS 

PIPELINE  COMPANY 
RP94-347,000.  ANR  PIPELINE  COMPANY 
RP94-364.001.  NATURAL  GAS  PIPELINE 

COMPANY  OF  AMERTCA 
RP»4-384,000,  ANR  PIPELINE  COMPANY 
TM94-14-29,000.  TRANSCONTINENTAL 

GAS  PIPE  LINE  C(»PORATION 
ORDER  ON  INTHAL  INCISION. 


n.  PIPELINE  CERTDTCATE  MATTERS 
PC-1. 

RESERVED 
LoitD.CMlMU. 
Secretary. 

(FR  Doc  96-31953  Filed  12-12-96;  8:45  am] 
■UMO  COM  •717-01-r 


ENVIRONMENTAL  PROTECTION 
AGENCY 

IFRL-6a6»-3] 

National  OftnMng  Water  Advlaory 
Council;  Raqueat  for  Nomlnattona 

The  Environmental  Protection  Agency 
(EPA)  invites  all  interested  persons  to 
suggest  individuals  to  serve  as  members 
of  the  working  groups  that  will  be 
formed  under  the  National  Drinking 
Water  Advisory  Council  on  specific 
matters  relating  to  implementation  of 
the  Safe  Drinldng  Water  Act.  The 
Advisory  Council  was  established  to 
provide  practical  and  independent 
advice,  consultation,  and 
reconunendations  to  the  Agency  on  the 
activities,  functions  and  policies  related 
to  the  Act  as  amended.  At  the  November 
13  and  14, 1996,  meeting  of  the  Council, 
it  was  decided  that  working  groups 
should  be  formed  on  the  following 
subjects:  Small  Systems  Capacity 
Bmlding;  Operator  Certification;  Source 
Water  Protection;  Consumer  Confidence 
Reports;  Drinking  Water  State  Revolving 
Fund;  and  Occunence  and  Contaminant 
Selection. 

Because  membership  on  these  groups 
will  be  limited  and  must  be 
representative  of  balanced  views, 
selections  will  be  made  by  the  D^ector. 
Office  of  Groimd  Water  and  Drinking 
Water,  based  on  drinking  water 
expertise  and  demonstrated  interest  in 
drinking  water  policy.  Any  interested 
person  or  oiganization  may  suggest  an 
individtial  for  a  position  on  the  woridng 
groups.  Candidates  should  be  identified 
by  name,  occupation,  position,  address 
and  telephone  number  and  the  working 
group  for  which  they  wish  to  be 
considered  for  membership. 

Persons  selected  for  membership  are 
responsible  for  any  expenses  that  would 
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be  incuned  while  attending  meetings. 
Suggestions  should  be  submitted  to 
Charlene  E.  Shaw,  Designated  Federal 
Officer,  National  Drinking  Water 
Advisory  Council,  U.S.  Environmental 
Protection  Agency.  Office  of  Ground 
Water  and  Drinking  Water  (4601).  401  M 
Street  SW,  Washington,  D.C.  20460,  no 
later  than  December  31, 1996.  The 
agency  will  not  formally  acknowledge 
or  respond  to  nominations.  E-Mail  your 
questions  to 

Shaw.CharleneOepamail.epa.gov  or  call 
202/260-2285. 

Dated:  December  10, 1996. 
CjmthU  C  Dougharty, 

Director,  Office  of  Ground  Water  and  Drinking 

Water 

(FR  Doc.  96-31841  Filed  12-13-96;  8:45  am] 

MLUNaCOOCf 


Mail  Code  4606,  Washington.  D.C, 
20460. 

Dated:  December  10, 1996. 
Barbara  Elkus, 

Acting  Director,  Office  of  Ground  Water  and 

IMnking  Water. 

[FR  Doc.  96-31843  Filed  12-13-96: 8:45  am] 

MLUNQC00C( 


[FRL-6666-4] 

National  Quidanea  on  Sourea  Water 
Protection;  Notica  of  Public  Maating 

The  Environmental  Protection  Agency 
(EPA)  is  holding  a  public  meeting  in 
Washington,  D.C.  for  purposes  of 
information  exchange  on  various  issues 
related  to  the  development  of  guidance 
for  State  source  water  assessment 
programs.  State  source  water  protection 
programs  including  petition  programs, 
and  other  program  issues  related  to  the 
new  provisions  established  in  the  Safe 
Drinking  Water  Act  of  1996,  including 
the  Drinking  Water  State  Revolving 
Fund. 

EPA  is  inviting  all  interested  members 
of  the  public  to  attend  the  meeting  and 
to  actively  provide  viewpoints,  ideas, 
and  suggestions  to  EPA  on  its  drinking 
water  protection  programs  and 
activities.  EPA  encourages  the  public's 
response  to  options  included  in  its 
disciission  guide.  We  hope  you  can  join 
us  and  share  your  experience  and  ' 
perspectives.  Similar  meetings  will  be 
held  in  each  EPA  Regional  office 
between  March  and  May  of  1997. 

The  meeting  is  scheduled  for  Janjiiary 
7  (8:30  a.m.-5:30  p.m.)  and  January  8 
(8:30  a.m.-2:30  p.m.),  1997,  at  the  Hyatt 
Regency  Washington  on  Capitol  Hill. 
400  New  Jersey  Avenue.  N.W.. 
Washington.  DC.  20001.  For  more 
information  about  the  meeting,  or  for 
copies  of  the  discussion  guide,  please 
call  the  EPA  Drinking  Water  Hotline  at 
1-800-426-4791.  Written  comments  on 
the  discussion  guide  are  requested  to  be 
sent  by  Friday,  January  17, 1997,  to 
EPA's  Office  of  Ground  Water  and 
Drinking  Water,  Implementation  and 
Assistance  Division,  Prevention  and 
Support  Branch.  401  M  Street,  S.W.. 


FEDERAL  MARITIME  COMMISSION 
Notica  of  Agrean)ant(a)  Filad 

The  Commission  hereby  gives  notice 
of  the  filing  of  the  following 
agreement(s)  imder  the  Shipping  Act  of 
1984. 

Interested  parties  can  review  or  obtain 
copies  of  agreements  at  the  Washington, 
DC  offices  of  the  Commission,  800 
North  Capitol  Street,  NW.,  Room  962. 
Interested  parties  may  submit  comments 
on  an  agreement  to  the  Secretary, 
Federal  Maritime  Commission. 
Washington,  DC  20573,  within  10  days 
of  the  date  this  notice  appears  in  the 
'Federal  Register. 

Agreement  No.:  203-011555-001. 

Title:  Policing  Services  Agreement 

Parties: 

Atlantic  Container  Line  AB 

DSR-Senator  Lines 

Evergreen  Marine  Corp.  (Taiwan),  Ltd. 

Hapag-Lloyd  AG 

Hanjin  Shipping  Co.,  Inc. 

Orient  Overseas  Container  Line  (UK) 

Ltd. 
Mediterranean  Shipping  Co. 
Neptime  Orient  Lines  Ltd. 
Sea-Land  Service,  Inc. 
P&D  Containers  Limited 
Nedlloyd  Lijnen  BV 
POL-Atlantic 

A.P.  Moller-Maersk  Line  , 

Tecomar  S.A.  de  C.V. 
Nippon  Yusen  Kaisha 
Transportacion  Maritime  Mexicana, 

S.A.  de  C.V. 
Cho  Yang  Shipping  Co.,  Ltd. 
Hyundai  Merchant  Marine  Co.,  Ltd. 

Synopsis:  The  proposed  modification 
describes  a  cargo  inspection  and 
manifest  audit  program  adopted  by  the 
parties  pursuant  to  Article  5.2  of  the 
Agreement.  The  parties  have  requested 
a  shortened  review  period. 

Dated:  December  10, 1996. 

By  Order  of  tlie  Federal  Maritime 
Commission. 
Joaaph  C  PoDdiig. 
Secretary. 

(FR  Doc  96-31798  Filed  12-13-96;  8:45  am] 
aajjNQ  oooe  STas-tt-H 


^      Persoiu 
\any  of  th« 
llotrecei> 


Ocaan  Freight  Fonwardar  Ucanaa 
Appiicanta 

Notice  is  hereby  given  that  the 
following  applicants  have  filed  with  the 
Federal  Maritime  Commission 
applications  for  licenses  as  ocean  freight 
forwarders  pursuant  to  section  19  of  the 
Shipping  Act  of  1984  (46  U.S.C.  app. 
1718  and  46  CFR  part  510). 

Persons  knowing  of  any  reason  why 
!  the  following  applicants  should 
:  receive  a  license  are  requested  to 
contact  the  Office  of  Freight  Forwarders, 
Federal  Maritime  Commission. 
Washington.  D.C.  20573. 

Joseph  Esposito,  17  Main  Street, 
Bloomingdale,  NJ  07403,  Sole 
Proprietor. 

Cargo,  Inc.,  515  Busse  Highway,  Elk 
Grove  Village,  IL  60007,  Officers: 
Richard  T.  White,  President,  David  R. 
White.  Secretary/Treasiuer. 

Brixton  Management,  Inc.,  13560  Berlin 
Station  Rd.,  Berlin  Center,  OH  44401, 
Officers:  Aimee  L  Huter,  President; 
Karen  L.  Alestock,  Secretary. 

I.C.A.T.  Logistics,  Inc.,  1340  Charwood 
Road,  Suite  G,  Hanover,  MD  21076, 
Officers:  Richard  Campbell,  President; 
John  T.  Greene,  Director  of  Sales. 

Dated:  December  10, 1996. 
Joaeph  C  PoUdng. 
Secretary. 

(FR  Doc.  96-31752  Filed  12-13-96;  8:45  am] 
BajjNO  oooE  traa-oi-M 


FEDERAL  RESERVE  SYSTEM 

Formationa  of,  Acquiaitiona  t>y,  and 
Margera  of  Banit  Holding  Companiaa 

The  companies  listed  in  this  notice 
have  applied  to  the  Board  for  approval, 
pursuant  to  the  Bank  Holding  Company 
Act  of  1956  (12  U.S.C.  1841  et  seq.] 
(BHC  Act).  Regulation  Y  (12  CFR  Part 
225),  and  all  other  applicable  statutes 
and  regulations  to  become  a  bank 
holding  company  and/or  to  acquire  the 
assets  or  the  ownership  of,  control  of,  or 
the  power  to  vote  shares  of  a  bank  or 
bank  holding  company  and  all  of  the 
banks  and  nonbanking  companies 
owned  by  the  bank  holding  company, 
including  the  companies  listed  below. 

The  appUcations  listed  below,  as  well 
as  other  related  filings  required  by  the 
Board,  are  available  for  inunediate 
inspection  at  the  Federal  Reserve  Bank 
indicated.  Once  the  application  has 
been  accepted  for  processing,  it  wall  also 
be  available  for  inspection  at  the  offices 
of  the  Board  of  Governors.  Interested 
persons  may  express  their  viewrs  in 
writing  on  Uie  standards  enumerated  in 
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the  BHC  Act  (12  U.S.C.  1842(c)).  If  the 
proposal  also  involves  the  acquisition  of 
a  nonbanking  company,  the  review  also 
includes  whether  the  acquisition  of  the 
nonbanking  company  complies  with  the 
standards  in  section  4  of  the  BHC  Act, 
including  whether  the  acquisition  of  the 
nonbanking  company  can  "reasonably 
be  expected  to  produce  benefits  to  the 
public,  such  as  greater  convenience, 
increased  competition,  or  gains  in 
efficiency,  that  outweigh  possible 
adverse  efEects,  such  as  undue 
concentration  of  resources,  decreased  or 
unfair  competition,  conflicts  of 
interests,  or  unsound  banking  practices" 
(12  U.S.C.  1843).  Any  request  for 

a  hearing  must  be  accompanied  by  a 
statement  of  the  reasons  a  written 
presentation  would  not  suffice  in  Ueu  of 
a  hearing,  identifying  specifically  any 
questions  of  fact  that  are  in  dispute, 
summarizing  the  evidence  that  would 
be  presented  at  a  hearing,  and  indicating 
how  the  party  commenting  would  be 
aggrieved  by  approval  of  the  proposal. 
Unless  otherwise  noted,  nonbanking 
activities  will  be  conducted  throughout 
the  United  States. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  at  the  Reiserve  Bank 
.  indicated  or  the  offices  of  the  Board  of 
Governors  not  later  than  January  10, 
1907. 

A.  Federal  Reserve  Bank  of  San 
Frandaco  (Kenneth  R.  Binning, 
Director.  Bank  Holding  Company)  101 
Market  Street,  San  Francisco,  Caiifomia 
94105: 

1.  Bank  of  Whitman  Employee  Stock 
Ownership  Plan,  Colfax,  Washington:  to 
become  a  bank  holding  company  by 
acquiring  30  percent  of  the  voting  shares 
of  Whitman  Bancorporation.  CoUax. 
Washington,  and  thereby  indirectly 
acquire  Bank  of  Whitman,  Logan,  Utah. 

Board  of  Governors  of  the  Federal  Reserve 
System.  December  10. 1996. 
laantfar  J.  Johnson, 
Deputy  Secretary  of  the  Board. 
[PR  Doc.  96-31799  Filed  12-13-96;  8:45  am] 
■UMQCOOe  •»i»«i.f 


FEDERAL  TRADE  COMMISSION 

[FlaNo.97l-000e] 

The  Boeing  Company;  Analysis  To  Aid 
Public  Comment 

AGBICY:  Federal  Trade  Commission. 
ACTION:  Proposed  consent  agreement 

SUMMARY:  In  settlement  of  alleged 
violations  of  federal  law  prohibiting 
unfair  or  deceptive  acts  or  practices  and 
unfair  methods  of  competition,  this 


consent  agreement,  accepted  subject  to 
final  Commission  approval,  settles 
allegations  that  the  Seattle-based 
defense  and  space  contractor's 
acquisition  of  Rockwell  International 
Corporation's  Aerospace  and  Defense 
business  would  violate  antitrust  laws  by 
reducing  competition  in  two  markets: 
High  altitude  endiuance  unmanned  air 
vehicles  and  space  launch  vehicles. 
Boeing  and  Rockwell  are  members  of 
the  oiUy  two  teams  currently  competing 
to  develop  high-altitude  endurance 
unmanned  air  vehicles  for  the 
Department  of  Defense.  The  agreement 
would  require,  among  other  things,  that 
Boeing  deliver  to  Teledyne  Ryan,  which 
heads  the  team  competing  against 
Boeing,  all  of  the  assets  needed  to    ' 
produce  Tier  II  Plus  wings  for  the 
Teledyne  Ryan  tetun.  The  proposed 
acquisition  would  also  make  Boeing 
both  a  competitor  in  the  market  for 
space  launch  vehicles  and  a  provider  of 
the  space  laimch  vehicle  propulsion 
systems  used  by  Boeing  and  its  space 
launch  vehicle  competitors.  The 
agreement  prohibits  Boeing  from 
making  any  space  launch  vehicle 
manu&ct\irer's  non-public  information 
available  to  Boeing's  launch  vehicle 
division,  and  from  using  a  competitor's 
proprietary,  non-public  data  in  any 
capacity  except  as  a  provider  of  launch 
vehicle  propulsion  systems. 
DATES:  Comments  must  be  received  on. 
or  before  February  14, 1997. 
AOOAESSES:  Comments  should  be     - 
directed  to:  FTC/Office  of  the  Secretary, 
Room  159,  6th  St.  and  Pa.  Ave.,  N.W.. 
Washington.  DC.  20580. 
FOR  FURTHER  WFORMATION  CONTACT: 
William  J.  Baer  or  George  Gary,  Federal 
Trade  Commission,  H-374,  6th  and 
Pennsylvania  Ave.,  NW,  Washington, 
DC  20580.  (202)  326-2932  or  (202)  326- 
3741. 

SUPPt-EMENTARY  INFORMATION:  Pursuant 
to  section  6(f)  of  the  Federal  Trade 
Commission  Act,  38  Stat.  721, 15  U.S.C. 
46,  and  §  2.34  of  the  Commission's  rules 
of  practice  (16  CFR  2.34),  notice  is 
hereby  given  that  the  above-captioned 
consent  agreement  containing  a  consent 
order  to  cease  and  desist,  having  been 
filed  with  and  accepted,  subject  to  final 
approval,  by  the  Commission,  has  been 
placed  on  the  public  record  for  a  period 
of  sixty  (60)  days.  The  following 
Analysis  to  Aid  Public  Comment 
describes  the  terms  of  the  consent 
agreement,  and  the  allegations  in  the 
accompanying  complaint  An  electronic 
copy  of  the  full  text  of  the  consent 
agreement  package  can  be  obtained  from 
the  Commission  Actions  section  of  the 
FTC  Home  Page  (for  December  5, 1996), 
on  the  Worid  Wide  Web,  at  "http:// 


%vww.ftc.gov/os/actions/htm."  A  paper 
copy  can  be  obtained  from  the  FTC 
Public  Reference  Room,  Room  H-130, 
Sixth  Street  and  Pennsylvania  Avenue, 
NW.,  Washington,  DC  20580,  either  in 
person  or  by  calling  (202)  326-3627. 
Public  comment  is  invited.  Such 
comments  or  views  will  be  considered 
by  the  Commission  and  wUl  be  available 
for  inspection  and  copying  at  its 
principal  office  in  accordance  with 
§  4.9(b)(6)(ii)  of  the  Commission^rules 
of  practice  (16  CFR  4.9(b)(6)(ii)). 


Analysis  of  Proposed  Consent  Order 
Aid  Public  Qnnment 

The  Federal  Trade  Commission 
("Commission")  has  accepted,  subject  to 
final  approval,  an  agreement  containing 
a  proposed  Consent  Order  from  The 
Boeing  Company  ("Boeing")  designed  to 
remedy  the  anticompetitive  effects 
likely  to  result  from  Boeing's  proposed 
acquisition  of  Rockwell  International 
Corporation's  Aerospace  and  Defense 
business  ("Rockwell  Aerospace  and 
Defense").  The  proposed  Consent  Chder 
enables  Teledyne  Ryan,  the  prime 
contractor  for  the  Tier  n  Plus  high^ 
altitude  endurance  unmanned  air 
vehicle  ("HAE  UAV"),  to  replace  Boeing 
as  its  teanunate  and  wing  supplier  for 
Tier  11  Plus,  without  incurring  any 
significant  cost  or  risk,  by  requiring 
Boeing,  at  Teledyne  Ryan's  request,  to 
deliver  to  Teledyne  Ryan  all  of  the 
assets  needed  to  mtmufacture  wings  for 
the  Tier  II  Plus  and  provide  technical 
assistance  to  Teledyne  Ryan.  In 
addition,  the  proposed  Consent  Order 
prohibits  Boeing's  space  launch  vehicle 
division  &x>m  gaining  access  to  any  non- 
public information  that  Boeing's  space 
laimch  vehicle  propulsion  system 
division  will  receive  after  the 
acquisition  from  competing  space 
laimch  vehicle  providers. 

The  proposed  Consent  Order  has  been 
placed  on  the  public  record  for  sixty 
(60)  days  for  reception  of  comments  by 
interested  persons.  Comments  received 
during  this  period  will  become  part  of 
the  public  record.  After  sixty  (60)  days, 
the  Commission  will  again  review  the 
agreement  and  any  comments  received 
and  will  decide  whether  it  should 
withdraw  from  the  agreement  or  make 
final  the  agreement's  proposed  Order. 

On  or  about  July  31, 1996,  Boeing 
agreed  to  acquire  Rockwell  Aerospace 
and  Defense  for  approximately  $3,025 
billion.  The  proposed  complaint  alleges 
that  the  acquisition,  if  consummated, 
would  violate  section  7  of  the  Clayton 
Act,  as  amended,  15  U.S.C.  18,  and 
Section  5  of  the  Federal  Trade 
Commission  Act  as  amended,  15  U.S.C 
45,  in  the  markets  for  HAE  UAVs  and 
space  launch  vehicles. 
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The  proposed  Consent  Order  would 
remedy  the  alleged  violations  in  each 
mariwt.  First,  Boeing  and  Rockwell  are 
members  of  the  only  two  teams 
currently  competing  in  the  design  and 
development  of  HAE  UAVs.  Boeing  and 
its  teammate  Lockheed  Martin  are 
currently  developing  the  Tier  IH  Minus 
HAE  UAV,  and  Teledyne  Ryan  and  a 
team  of  subcontractors,  including 
Rockwell  Aerospace  and  Defense,  are 
currently  developing  the  Tier  II  Plus 
HAE  UAV. 

HAE  UAVs  are  unmanned  aircraft 
used  to  perform  high-altitude,  broad 
area  reconnaissance.  These  aircraft  are 
controlled  from  the  ground  and  transmit 
reconnaissance  sensor  data  on  a  real 
time  basis.  HAE  UAVs  are  being 
designed  to  satisfy  the  Defense  Airborne 
Reconnaissance  Office's  goal  of 
providing  the  U.S.  miUtary  with  the 
abiUty  to  obtain  responsive  and 
continuous  reconnaissance  data  &om 
anywhere  within  enemy  territory,  day  or 
night,  as  the  needs  of  the  warfighter 
dictate. 

Under  its  teaming  agreement  with 
Lockheed  Martin,  Boeing  is  responsible 
for  providing,  among  otiier  things,  the 
wings,  laundi  station  and  avionics  for 
Tier  in  Minus.  As  a  subcontractor  to 
Teledyne  Ryan  for  Tier  II  Plus,  Rockwell 
is  responsible  for  providing  only  the 
aircraft's  wings,  llie  proposed 
acquisition  therefore  would  position 
Boeing  as  a  member  of  both  competing 
HAE  UAV  teams  while  Boeing  would 
stand  to  earn  a  far  greater  share  of  the 
revenue  from  its  puuticipation  on  the 
Tier  in  Minus  team  than  it  could  earn 
from  its  role  as  the  wing  suppUer  for  the 
Tier  II  Plus  team. 

llie  acqiiisition  is  likely  to  lead  to 
anticompetitive  effects  in  the  HAE  UAV 
market.  Because  the  propK)sed 
acquisition  would  cause  Boeing  to  be  a 
member  of  the  only  two  competing  HAE 
UAV  teams,  Boeing  would  be  in  a 
position  to  raise  price  and/or  reduce 
quahty  on  one  or  both  teams.  Boeing 
would  not  only  have  the  opportimity  to 
diminish  competition,  but  would  also 
have  the  incentive  to  cause  the  Tier  II 
Plus  team  to  become  non-competitive 
because  Boeing  stands  to  earn 
significantly  more  revenue  from  its 
participation  in  the  Tier  III  Minus 
program  than  it  would  earn  as  a 
supplier  of  wings  to  the  Tier  n  Plus 
team.  Moreover,  if  the  Tier  II  Plus 
system  became  non-competitive,  or 
simply  less  competitive,  Boeing  would 
then  be  in  a  position  to  also  raise  the 
price  of  the  Tier  III  Minus  system. 

The  proposed  consent  agreement 
resolves  the  likely  anticompetitive 
effects  of  the  acquisition  in  the  HAE 
UAV  market  by  enabling  Teledyne  Ryan 


to  replace  Rockwell  Aerospace  and 
Defense,  which  would  be  owned  by 
Boeing  after  the  acquisition,  as  the  Tier 
n  Plus  wing  supplier  without  inclining 
any  significant  costs  or  risk.  As  a  result, 
Boeing  will  either  agree  to  supply  Tier 
n  Plus  wings  in  a  competitive  manner 
after  the  acquisition  or  be  replaced  by 
Teledyne  Ryan. 

Specifically,  under  the  terms  of  the 
Order,  Boeing  is  required  to  deliver, 
upon  request  bom  "Teledyne  Ryan,  to 
business  locations  in  the  United  States 
designated  by  Teledyne  Ryan,  at  no  cost 
to  Teledyne  Ryan,  all  of  the  assets 
needed  to  produce  Tier  n  Plus  wings, 
including  the  special  tooling,  special 
test  equipment,  engineering  data  and 
design  data.  Teledyne  Ryan  can  request 
that  Boeing  dehver  such  assets  at 
anytime  prior  to  six  months  from  the 
date  the  Order  becomes  final,  provided 
Teledyne  Ryan  and  Boeing  have  not 
agreed  to  a  new  contract  for  Boeing  to 
supply  wings  for  Tier  II  Plus.  This 
ensures  that  Boeing  will  have  the 
incentive  to  compete  vigorously  to 
remain  a  supplier  of  wings  for  Tier  n 
Plus.  In  addition,  Boeing  is  prohibited 
from  asserting  or  enforcing  any 
proprietary  rights  in  such  equipment  or 
data,  or  holding  Teledyne  Ryan  liable 
for  any  damages  or  costs  resulting  from 
the  replacement  of  Boeing  as  the  Tier  II 
plus  wing  supplier. 

In  order  to  ensiue  a  smooth  transition 
of  the  wing  manufacturing  to  a  new 
supplier  and  to  offset  any  lost  learning 
curve  efficiencies,  the  proposed  Order 
requires  Boeing  to  provide  technical 
assistance,  not  to  exceed  four  man  years 
over  a  one  year  period,  at  no  cost  to 
Teledyne  Ryan.  Because  Teledyne  Ryan 
may  need  Boeing's  assistance  in 
resolving  any  te^mical  issues  that  arise 
during  the  upcoming  Tier  n  Plus  flight 
tests,  the  Order  requires  Boeing  to 
provide  additional  technical  assistance 
through  the  duration  of  such  tests. 
Finally,  in  order  to  prevent  the 
anticompetitive  flow  of  competitively 
sensitive  information,  the  order 
estabUshes  a  "firewall"  between 
Boeing's  Tier  III  Minus  business  and  the 
Rockwell  North  American  Aircraft 
Division  that  is  currently  providing  Tier 
n  Plus  wings. 

Boeing  is  also  a  significant  competitor 
in  the  research,  development, 
manufacture  and  sale  of  space  launch 
vehicles,  and  is  expected  to  bid  for  the 
upcoming  Department  of  Defense 
("DoD")  Evolved  Expendable  Launch 
Vehicle  ("EELV")  program.  Tlie  EELV 
competition  is  expected  to  produce  the 
next  generation  of  launch  vehicles  to 
replace  all  current  medium  to  heavy 
latmchers — ^Lockheed  Martin's  Atltus, 
Titan  II  and  Titan  FV  series,  and 


McDonnell  Douglas's  Delta  series — ^with 
a  single  family  of  vehicles  capable  of 
launching  mediiun  and  heavy  paylOads 
into  orbit  at  a  significantly  lower  cost. 
The  EELV  will  handle  the  bulk  of  the 
U.S.  government's  launch  requirements 
after  the  year  2000  and  is  also  expected 
to  be  used  for  commercial  applications. 
Boeing,  McDonnell  Douglas,  Lockheed 
Martin  and  Alliant  Techsystems  are 
currently  facing  a  down-selection  from 
four  to  two  c(Hitractors  in  the  next  phase 
of  the  EELV  program. 

Rockwell,  through  its  Rocketdyne 
Division  ("Rocketdyne"),  is  one  of  the 
world's  leading  manufacturers  of  space 
launch  vehicle  propulsicHi  systems. 
Currently,  Boeing  and  McDonnell  ^ 
Douglas  are  planning  to  use  Rocketdyne 
propulsion  systems  as  part  of  their 
EELV  proposals.  Thus,  the  proposed 
acquisition  would  vertically  integrate 
Boeing  as  an  EELV  bidder  and  a  laimch 
vehicle  propulsion  systems  provider. 

Because  an  EELV  manufacturer  that  is 
using  a  Rockwell  propulsion  system 
must  work  very  closely  with  Rockwell 
in  order  to  integrate  that  system  into  its 
EELV,  Boeing  and  McDonnell  Douglas 
have  provided,  and  will  continue  to 
provide,  a  wide  range  of  competitively 
sensitive  proprietary  design, 
performance,  cost-related,  marketing 
and  business  strategy  information  to 
Rockwell. 

If  DoD  selects  the  Boeing  and 
McDonnell  Douglas  teams  as  the 
finalists  for  the  EELV  competition, 
Boeing's  launch  vehicle  division  coidd 
gain  access  to  the  proprietary 
information  that  McDonnell  Douglas  has 
provided  to  Rockwell's  launch  vehicle 
propulsion  business,  which  could  affect 
the  prices  and  services  that  Boeing 
would  offer.  Thus,  the  proposed 
acquisition  increases  the  likelihood  that 
competition  between  the  participants  in 
the  EELV  program  would  decrease. 

In  addition,  Boeing  also  competes  in 
the  commercial  market  for  space  laimch 
vehicles  an^  Rockwell  also  supplies 
space  launch  propulsion  systems  to 
Boeing's  commercial  space  launch 
vehicle  competitors.  As  a  result,  the 
proposed  acquisition  may  result  in 
similar  anticompetitive  effects  in  future 
commercial  space  launch  vehicle 
procurements.  In  addition  to  causing 
higher  prices,  the  proposed  acquisition 
may  also  reduce  innovation  in  the 
commercial  space  laimch  vehicle 
market,  as  Boeing's  competitors  who  use 
Rockwell  propulsion  systems  will  be 
less  willing  to  invest  in  new  space 
launch  vehicle  developments  for  fear 
that  Boeing  will  be  able  to  "free-ride" 
off  their  technological  developments. 

To  remedy  the  proposed  acquisition's 
likely  anticompetitive  effects  in  the 
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space  launch  vehicle  market,  the 
proposed  Consent  Order  preserves  the 
confidfflitiahty  of  space  launch  vehicle 
suppliers'  proprietary  information  by 
prohibiting  Boeing's  division  that 
provides  space  launch  vehicle 
propulsion  systems  from  making  any 
proprietary  information  from  competing 
space  launch  vehicle  manufacturers 
available  to  Boeing's  space  laimch 
vehicle  divisicm.  Under  the  proposed 
Consent  Order,  Boeing  may  only  use 
such  information  in  its  capacity  as  a 
provider  of  space  laimch  vehicle 
propulsion  systems.  Non-public 
information  in  this  context  includes  any 
infonnati(m  not  in  the  public  domain 
that  is  designated  as  proprietary 
information  by  any  space  laundi  vehicle 
manufacturer  that  provides  such 
information  to  Boeing  as  well  as 
information  not  in  the  public  domain 
provided  by  any  space  laimch  vehicle 
manufiacturer  to  Rockwell  prior  to  the 
acquisition.  The  purpose  of  the 
proposed  Consent  Order  is  to  preserve 
the  opportunity  for  full  competition  in 
the  muket  for  the  research, 
development,  manufacture  and  sale  of 
space  launch  vehicles.  The  Commission 
has  issued  similar  orders  limiting 
potentially  anticompetitive  information 
transfers  following  mergers  or 
acquisitions,  including  Lockheed 
Martin,  (C-3685)  (September  20, 1996); 
Raytheon  Company,  (C-3681) 
(September  10, 1996);  Lockheed 
Corporation/Martin  Marietta 
Corporation,  (C-3576)  (May  9, 1995); 
Alliant  Techsystems  Inc.,  (C-3567) 
(April  7, 1995);  Martin  Marietta.  (C- 
3500)  (June  28, 1994). 

Under  the  provisions  of  the  proposed 
Consent  Order,  Boeing  is  required  to 
deliver  a  copy  of  the  Order  to  any  s|}ace 
faunch  vehicle  manufacturer  prior  to 
obtaining  any  information  from  such 
manufacturer  that  is  outside  of  the 
public  domain.  The  Order  also  requires 
Boeing  to  provide  the  Commission  a 
report  of  compliance  with  the 
provisions  of  the  Order  within  (60)  days 
of  the  date  the  Order  becomes  final,  and 
annually  for  the  next  (10)  years  on  the 
anniversary  of  the  date  the  Order 
becomes  final. 

In  order  to  preserve  competition  in 
the  relevant  markets  during  the  period 
prior  to  the  final  acceptance  of  the 
proposed  Consent  Order  (after  the  60- 
day  public  notice  period),  Boeing  has 
entered  into  an  Interim  Agreement  with 
the  Commission  in  which  it  has  agreed 
to  be  bound  by  the  proposed  Consent 
Order  as  of  the  date  the  Commission 
accepts  the  proposed  Consent  Order 
subject  to  final  approval. 

The  purpose  of  this  analysis  is  to 
facilitate  public  comment  on  the 


proposed  Consent  Order,  and  it  is  not 
intended  to  constitute  an  official 
interpretation  of  the  agreement  and 
proposed  Consent  Order  or  to  modify  in 
any  way  their  terms. 
Donakl  S.  Clark, 
Secretary. 

[FR  Doc.  96-31806  PUad  12-13-96;  8:45  am) 
I  cooe  siw-si-r 


[File  No.  962-9047] 

Comtrad  Industrfea,  Inc.;  Analyaia  To 
Aid  Public  Comment 

AGENCY:  Federal  Trade  Commission. 
ACnON:  Proposed  consent  agreement 

summary:  In  settlmnent  of  alleged 
violations  of  federal  faw  prohibiting 
unfair  or  deceptive  acts  or  practices  and 
unfiair  methodis  of  competition,  this 
consent  agreement,  accepted  subject  to 
final  Commission  approval,  would 
prohibit,  among  other  things,  the 
Midlothian,  Virginia-based  company 
from  misrepresenting,  in  connection 
with  any  product  for  use  in  the  storage 
of  food,  the  product's  comparative  or 
absolute  ability  to  refrigerate  or  cool 
food  items  or  medicines  or  to  maintain 
proper  cold  storage  temperatures;  the 
product's  comparative  or  absolute 
ability  to  heat  or  warm  food  items;  the 
product's  comparative  or  absolute 
ability  to  hold  its  cooling  capacity  after 
being  unplugged  from  a  power  source; 
or  the  effect  of  operating  the  product  off 
a  car  battery  when  the  car  is  not 
running.  The  agreement  settles 
allegations  stemming  from 
advertisements  for  Comtrad's 
"Koolatron"  thermo-electric  cooler. 
DATES:  Comments  must  be  received  on 
or  before  February  14, 1997. 
ADDRESSES:  Comments  should  be 
directed  to:  FTC/Office  of  the  Secretary. 
Room  159.  6th  St.  and  Pa.  Ave.,  NW.. 
Washington,  DC  20580. 

FOR  FURTHER  INFORMATION  CONTACT: 

Phoebe  D.  Morse,  Federal  Trade 
Commission,  Boston  Regional  Office, 
101  Merrimac  Street,  Suite  810, 
Boston,  MA  02114-4719.  (617)  424- 
5960 
John  T.  Dugan,  Federal  Trade 
Commission,  Boston  Regional  Office, 
101  Merrimac  Street,  Suite  810, 
Boston,  MA  02114-4719.  (617)  424- 
5960 
SUPPlfMENTARY  INFORMATION:  Pursuant 
to  section  6(f)  of  the  Federal  Trade 
Commission  Act,  38  Stat  721. 15  U.S.C. 
46,  and  §  2.34  of  the  Commission's  rules 
of  practice  (16  CFR  2.34),  notice  is 
hereby  given  that  the  above-captioned 
consent  agreement  containing  a  consent 


order  to  cease  and  desist,  having  been 
filed  with  and  accepted,  subject  to  final 
approval,  by  the  Commission,  has  been 
placed  on  the  public  record  for  a  period 
of  sixty  (60)  days.  The  following 
Analysis  to  Aid  Public  Comment 
describes  the  terms  of  the  consent 
agreement,  and  the  allegations  in  the 
accompanying  complaint  An  electronic 
copy  of  the  full  text  of  the  consent 
agreement  package  can  be  obtained  fit>m 
the  Commission  Actions  section  of  the 
FTC  Home  Page  (for  December  9. 1996). 
on  the  World  Wide  Web,  at  "http:// 
www.ftc.gov/o8/actions/htm."  A  paper 
copy  can  be  obtained  from  the  FTC 
Public  Reference  Room,  Room  H-130, 
Sixth  Street  and  Pennsylvania  Avenue, 
NW.,  Washington,  DC  20580,  either  in 
person  or  by  calling  (202)  326-3627. 
Public  comment  is  invited.  Such 
comments  or  views  will  be  considered 
by  the  Commission  and  will  be  available 
for  inspection  and  copying  at  its 
principal  office  in  accordance  with 
$4.9(b)(6)(ii)  of  the  Commission's  rules 
of  practice  (16  CFR  4.9(b)(6)(ii)). 

Analysis  of  Propoeed  Qmaent  Order  To 
Aid  Public  Comment 

The  Federal  Trade  Commission  has 
accepted  an  agreement  to  a  proposed 
consent  order  from  Comtrad  Industries. 
Inc.  The  proposed  respondent  is  a 
maiketer  of  "Koolatron,"  a  portable 
electronic  food  cooler  that  doubles  as  a 
food  warmer. 

The  proposed  consent  order  has  been 
placed  on  the  public  record  for  sixty 
(60)  days  for  reception  of  comments  by 
interested  persons.  Comments  received 
during  this  period  will  become  part  of 
the  public  record.  After  sixty  (60)  days, 
the  Commission  wiU  again  review  the 
agreement  and  the  comments  received 
and  will  decide  whether  it  should 
withdraw  from  the  agreement  and  take 
other  appropriate  action  or  make  final 
the  agreement's  proposed  order. 

The  Commission's  complaint  charges 
that  the  proposed  respondent  made  the 
following  false  and  unsubstantiated 
representations  about  Koolatron:  (1) 
Koolatron  is  as  effective  at  cooling  food 
items  and  medicines  as  a  home 
refrigerator.  (2)  Kooktron  will 
effectively  cool  down  warm  items  and 
heat  up  cold  items;  (3)  once  unplugged 
from  a  power  source,  Koolatron  will 
hold  its  cooling  capacity  for  24  hours; 
and  (4)  operating  Koolatron  off  a  car 
battery  when  the  car  is  not  running  will 
result  in  only  a  minimal  drain  off  the 
car's  battery.  The  complaint  also  charges 
that  the  proposed  respondents 
represented  that  Koolatron  is  efiiactlve, 
useful,  or  appropriate  for  cooling  or 
heating  food  items,  but  failed  to  disclose 
that  in  some  drciunstances  KooUtron 
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may  not  keep  perishable  food  items 
suffidently  cold  to  pTevent  the  growth 
of  hannfiil  bacteria  on  the  food,  or  that 
Koolatron's  maximunLintemal  heating 
tempwattire  is  not  high  enough  to  kill 
or  prevent  the  growth  of  certain  harmful 
bacteria  on  perishable  food  items. 

llie  proposed  consent  order  contains 
provisions  designed  to  remedy  the 
violations  charged  and  to  prevent 
proposed  respondent  from  engaging  in 
similar  acts  in  the  future. 

Part  I  of  the  proposed  order,  in 
connection  with  any  product  for  use  in 
the  storage  of  food,  prohibits  the 
proposed  respondent  from 
misrepresenting:  (1)  The  comparative  or 
absolute  ability  of  such  product  to 
refrigerate  or  cool  food  items  or 
medicines  or  to  maintain  proper  cold 
storage  temperatures;  (2)  the 
comparative  or  absolute  ability  of  such 
product  to  heat  or  warm  food  Hems;  (3) 
the  comparative  or  absolute  abiUty  of 
such  product  to  hold  its  cooling 
capacity  after  being  unplugged  frtim  a 
power  soiuce;  or  (4)  the  efiiact  of 
operating  such  product  off  a  car  battery 
when  the  car  is  not  running,  including 
the  amount  of  power  iised  by  the 
product  in  sudi  circumstances  or  the 
potential  for  such  use  to  drain  the  car 
battery  of  all  power.  Part  II,  in 
connection  with  any  product  for  use  in 
the  storage  of  food,  prohibits  any 
representation  about  the  benefits, 
pOTformance,  efficacy,  or  safety  of  such 
product,  imless  proposed  respondent 
possesses  and  relies  upon  competent 
bnd  reliable  evidence,  which  when 
appropriate  must  be  competent  and 
reliable  scientific  evidence,  that 
substantiates  th^  representation. 

Part  in  of  the  proposed  order,  in 
connection  with  Koolatron  or  any 
substantially  similar  product,  prohibits 
any  representation  about  the 
effectiveness,  usefulness,  or 
appropriateness  of  such  product  hx 
cooling  food  itetns,  unless  proposed 
respondent  also  discloses  that  such 
product  may  not  keep  perishable  food 
items  sufficiently  cold  in  some 
circumstances  to  prevent  the  growth  of 
harmful  bacteria  on  the  food.  Part  IV  of 
the  proposed  order,  in  connection  with 
Koolatron  or  any  substantially  similar 
product,  prohibits  any  representation 
about  the  e09ctiveness,  usefulness,  or 
appropriateness  of  such  product  for 
heating  or  warming  food  items,  imless 
proposed  respondent  also  discloses  that 
use  of  the  product  iot  such  purposes 
may  pose  a  risk  of  buildup  of  harmful 
bactniapn  the  food. 

The  proposed  order  (Part  V)  contains 
recordkeeping  requirements  for 
mate^als  that  substantiate,  qualify,  m 
contradict  covered  claims  and  requires 


the  proposed  respondent  to  keep  and 
maintain  all  advertisements  and 
promotional  materials  containing  any 
representaticm  covered  by  the  proposed 
Older.  In  addition,  the  proposed  order 
(Part  VI)  reqiiiret  distribution  of  a  copy 
of  the  consent  decree  to  current  and 
futiire  officers  and  agents. 

Part  vn  provides  for  Commission 
notification  up<m  a  change  in  the 
Corporate  respondent.  The  proposed 
order  also  requires  the  filing  of 
compliance  report(s)  (Part  Vni).  Finally, 
Part  DC  provides  for  the  termination  of 
the  order  after  twenty  years  under 
certain  circumstances. 

The  piirpose  of  this  analysis  is  to 
facilitate  public  comment  on  the 
proposed  order,  and  it  is  not  intended 
to  constitute  an  official  interpretation  of 
the  agreement  and  proposed  order  or  to 
modify  in  any  way  their  terms. 
Donald  S.  Claric. 
Secretary. 

(FR  Doc  96-31802  Filed  12-13-96;  8:4S  am) 
■UMO  OOOC  STSS-OI-P 


[FNa  Hq.  971-0016;  971-0017] 

J.C.  PenfMy  Company,  Inc.;  Thrift 
Drug,  Inc.;  Analysia  To  Aid  Public 
Commant 

AQENCY:  Federal  Trade  Commission. 
ACTION:  Proposed  consent  agreement 

SUMMARY:  In  settlement  of  alleged 
violations  of  federal  law  prohibiting 
imfair  or  deceptive  acts  or  practices  and 
unfair  methods  of  competition,  this 
consent  agreement,  accepted  subject  to 
final  Commission  approval,  would 
require,  among  other  things,  Penney,  the 
parent  company  of  Thrift  Drug,  to  divest 
a  total  of  161  drug  stores  in  North  and 
South  Car"l>"«  by  March  1997.  The 
agreement  setdes  allegations  that 
Penney 's  acquisition  of  Eckerd 
Corporation  and  190  Rite  Aid  stores  in 
these  two  states  would  violate  federal 
antitrust  laws  by  allowing  the  firm  to 
raise  prices  for  pharmacy  services  to 
health  insurance  companies  and  other 
third  party  payors. 

DATES:  Comments  must  be  received  on 
or  before  February  14, 1997. 
ADDRESSES:  Comments  should  be 
directed  to:  FTC/Office  of  the  Secretary, 
Room  159,  6th  St.  and  Pa.  Ave.,  NW., 
Washington.  DC  20580. 

FOR  FURTHER  INFORMATION  CONTACT: 

William  J.  Baer.  Federal  Trade 
Commission,  H-374, 6th  and 
Pennsylvania  Ave,  NW,  Washington, 
DC  20580.  (202)  326-2932 

George  Si  Gary,  Federal  Trade 
Commission,  H-374. 6th  and 


Pennsylvania  Ave,  NW.  Washington, 

DC  20580.  (202)  326-3741 
Ann  Malester,  Federal  Trade 

Commission,  S-2308, 6th  and 

Pennsylvania  Ave,  NW.  Washington, 

DC  20580.  (202)  326-2882 
SUPPI.EMENTARY  MFORMATION:  Pursuant 
to  section  6(f)  of  the  Federal  Trade 
Commission  Act.  38  Stat.  721, 15  U.S.C 
46.  and  $  2.34  of  the  Commission's  rules 
of  practice  (16  CFR  2.34),  notice  is 
hereby  given  that  the  above-captioned 
consent  agreement  containing  a  consent 
order  to  cease  and  desist,  having  been 
filed  with  and  accepted,  subject  to  final 
approval,  by  the  Commission,  has  been 
placed  on  the  public  record  for  a  period 
of  sixty  (60)  days.  The  following 
Analysis  to  Aid  PubUc  Comment 
describes  the  terms  of  the  consent 
agreemfflit,  and  the  allegations  in  the 
accompanying  complaint  An  electronic 
copy  of  the  full  text  of  the  consent 
agreement  package  can  be  obtained  from 
the  Commission  Actions  section  of  the 
FTC  Home  Page  (for  December  9, 1996), 
on  the  World  Wide  Web,  at  "http:// 
www.ftc.gov/os/actions/htm."  A  paper 
copy  can  be  obtained  bom  the  FTC 
Public  Reference  Room,  Room  H-130, 
Sixth  Street  and  Pennsylvania  Avenue, 
NW.,  Washington,  DC  20580,  either  in 
person  or  by  calling  (202)  326-3627. 
PubUc  comment  is  invited.  Such 
comments  or  views  will  be  considered 
by  the  Conunission  and  will  be  available 
for  inspection  and  copjring  at  its 
principal  office  in  accordance  with 
§  4.9(b)(6)(ii)  of  the  Commission's  rules 
of  practice  (16  CFR  4.9(b)(6)(ii)). 

Analjrsis  of  Propoeed  Conaent  Order  To 
Aid  Public  Comment 

The  Federal  Trade  Commission 
("Commission")  has  accepted,  subject  to 
final  approval,  an  agreement  containing 
a  propcwed  Consent  Order  from  ).C 
Penney  Company,  Inc.  and  its  wholly- 
owned  subsidiary  Thrift  Drug,  Inc 
(collectively  "J.C  Penney /Thrift")  under 
whidi  J.C.  Penney/Thrift  woidd  be 
required  to  divest  a  total  of  34  Thrift 
Drug  retail  drug  stores  in  the  Raleish- 
Durham  and  Charlotte,  North  CaroUna 
metropolitan  areas  and  all  of  the  Rite 
Aid  retail  drug  stores  in  the  state  of 
North  Carolina  and  in  the  Charleston, 
South  Carolina  metropolitan  aree,  to  a 
Commission-approved  purchaser.  The 
agreement  is  designed  to  remedy  the 
anticompetitive  effects  resulting  frxnn 
J.C.  Penney/Thrift's  acquisitions  of  both 
the  Eckerd  Corporaticm  and  the  Rite  Aid 
drug  stores  in  North  Carolina  and  South 
Carolina. 

The  proposed  Consent  Order  has  been 
placed  on  the  public  record  for  sixty 
(60)  days  for  reception  of  comments  by 
interested  perscms.  Comments  received 
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during  this  period  wiU  become  part  of 
the  public  record.  After  sixty  (60)  days, 
the  Commission  wUl  again  review  the 
agreement  and  the  commoits  received 
and  will  decide  whether  it  should 
withdraw  from  the  agreement  or  make, 
final  the  agreement's  proposed  Order. 

The  proposed  complaint  alleges  that 
the  proposed  acquisitions,  if 
consummated,  would  constitute 
violations  of  secticm  7  of  the  Qayton 
Act,  as  amended,  15  U.S.C  18,  and 
section  5  of  the  FTC  Act.  as  amended, 
IS  U.S.C  45,  in  the  market  for  the  retail 
sale  of  phannacy  services  to  third-party 
payors. 

The  retail  sale  of  pharmacy  services  to 
third-party  payors  refsrs  to  prescription 
drugs  sold  by  retail  outlets  such  as  drug 
store  chains,  independent  drug  stores, 
food  stores  and  mass  merchandise 
stores,  to  third-party  payors,  which 
include  insurance  carriers,  health 
maintenance  organizations,  preferred 
provider  organizations,  and  corporate 
employers.  Third-party  payors  provide 
retail  phannacy  service  benefits  to  their 
beneficiaries,  typically  through 
intermediaries  Imown  as  pharmacy 
benefit  management  ("PBM")  firms  that 
create  and  administer  retail  pharmacy 
networks  on  behalf  of  third-party 

Kyors,  whereby  third-party  payor 
neficiaries  may  go  to  any  pharmacy 
participating  in  the  network  to  have 
prescriptions  filled.  In  establishing 
these  pharmacy  networks,  third-party 

Kyors  rely  on  competition  between 
ge  pharmacy  chains  to  drive  down 
the  cost  of  phannacy  services.  In 
maricets  where  only  a  small  number  of 
phannacy  chains  compete,  third-party 
payors  pay  higher  rates  for  phannacy 
services.  Where  a  single  pharmacy  rhnin 
controls  a  large  share  of  pharmacy 
locations  in  a  given  area,  that  rhain  is 
able  to  extract  higher  prices,  and  this 
situation  is  exacerbated  when  the 
second  largest  pharmacy  chain  in  that 
given  area  has  a  much  smaller  nimiber 
of  pharmacies  than  the  largest  one. 

J.C  Penney /Thrift's  proposed 
acquisitions  of  Eckerd  and  the  Rite  Aid 
stores  in  North  Carolina  and  South 
Carolina  will  give  the  combined  entity 
a  dominant  position  in  the  state  of 
North  Carolina  and  its  three  major 
metropolitan  areas — Charlotte, 
Greensboro,  and  Raleigh-Durham — and 
in  Charieston,  South  Carolina,  the 
second  largest  metropolitan  area  in 
South  Carolina,  and  as  a  result,  the 
ability  to  increase  prices  for  the  retail 
sale  of  pharmacy  services  to  third-party 
payors.  Further,  timely  entry  is  imlikely 
in  the  market  for  the  retail  sale  of 
pharmacy  services  to  third-party  payors 
in  these  geographic  markets  on  the  scale 
necessary  to  o^t  the  ocmipetitive  harm 


likely  from  the  combination  of  J.C 
Penney/Thrift,  Eckerd  and  Rite  Aid. 

The  proposed  Consent  Order  would 
remedy  the  alleged  violations  by 
replacing  the  loet  competition  that 
would  result  from  the  acquisitions. 
Under  the  proposed  Consent  Order,  J.C 
Penney/Thrift  is  required  to  divest 
within  four  (4)  months  of  Novonber  21, 
1996,  the  date  J.C  Penney/Thrift  signed 
the  Consent  Agreement,  the  following: 
fourteen  (14)  Thrift  drug  stores  in  the 
Charlotte  metropolitan  area;  twenty  (20) 
Thrift  drug  stores  in  the  Raleigh- 
Durham  metropolitan  area;  all  Rite  Aid 
drug  stores  in  North  Carolina  (110 
stores);  and  all  Rite  Aid  drug  stores  in 
the  Charleston.  South  Carolina 
metropolitan  area  (17  stores).  In  the 
event  that  J.C  Penney/Thrift  does  not 
acquire  the  Rite  Aid  stores  in  North 
Carolina  and  South  Carolina,  then  J.C. 
Penney/Thrift  will  have  five  (5)  months 
bom  November  21, 1996,  to  sell  the  34 
llirift  drug  stores  in  Charlotte  and 
Raleigh-Durham,  North  Carolina.  The 
proposed  Order  specifies  that  the  34 
Thrift  drug  stores  will  go  to  a  single 
purchaser  to  ensure  competitionby 
recreating  a  chain  of  sufficient  size  and 
coverage  to  serve  as  an  alternative 
anchw  phannacy  chain  for  a  PBM  retail 
pharmacy  network. 

Under  the  proposed  Order,  if  the 
divestiture  is  not  accomplished  within 
the  required  time  pviod,  then  the 
Commission  may  appvnnt  a  trustee  to 
divest  not  only  the  34  Thrift  drug  stores 
and  the  Rite  Aid  stores  in  North 
Carolina  and  Charleston,  South 
Caroliiu,  but  also  the  remaining  sixty- 
three  (63)  Rite  Aid  stores  in  South 
Carolina,  representing  the  entire 
package  of  Rite  Aid  stores  that  J.C. 
Penney/Thrift  had  proposed  to  acquire. 
Further,  imder  the  proposed  Order,  J.C. 
Penney/Thrift  is  prohibited  bom 
acquiring  any  of  the  Rite  Aid  stores  in 
North  Carolina  and  Charleston,  South 
CaroUna  until  it  has  entered  into  an 
agreement,  approved  by  the 
Commission,  to  divest  those  stores.  The 
Commission  has  not  required  a  hold 
separate  agreement  in  this  case  because 
the  proposed  Order  contemplates  a 
short  divestiture  time  period;  the 
appointment  of  a  trustee  should  the 
divestiture  not  occur  within  the 
prescribed  time  period;  and  a 
prohibition  against  J.C.  Penney /Thrift's 
acquiring  any  of  the  North  Carolina  and 
the  Charleston.  South  Carolina  Rite  Aid 
stores  until  it  has  entered  an  agreement 
with  a  Commission-approved  purchaser 
to  divest  those  stores. 

Under  the  provisions  of  the  proposed 
Order,  J.C.  Penney /Thrift  is  also 
required  to  provide  the  Commission 
with  a  report  of  compliance  with  the 


divestiture  provisions  of  the  Order 
within  thirty  (30)  days  following  the 
date  this  Order  becomes  final,  and  evtey 
thirty  (30)  days  thereafter  until  J.C 
Penney/Thrift  has  fully  complied  with 
the  divestiture  provisions  of  the 
proposed  Order. 

Ine  purpose  of  this  analysis  is  to 
facilitate  public  comment  on  the 
proposed  Order,  and  it  is  not  intended 
to  constitute  an  official  interpretaticm  of 
the  agreement  and  proposed  Order  or  to 
modify  in  any  way  their  terms. 
DoDeldS.Clark. 
Sscntmy. 

(FR  Doc  96-31803  Filed  12-13-M;  8:45  am] 
■LUW»«OM  STflS-SI-^ 


[FN*  Na  942-3251] 

Natural  Innovations,  Inc.;  William  S. 
Qandea;  World  iitodia  T.V.,  Inc.; 
Analyais  To  Aid  Public  Commant 

AGENCY:  Federal  Trade  Commission. 
ACnCN:  Proposed  consent  agreements. 

SUMMARY:  In  settiement  of  alleged 
violations  of  federal  law  prohibiting 
luifair  or  deceptive  acts  or  practices  and 
unfair  methods  of  competition,  these 
two  consent  agreements,  accepted 
subject  to  final  Commissicm  approval, 
would,  among  other  things,  require  the 
respondents  to  have  scientific  proof  to 
back  up  any  pain  relief  or  other  health 
or  medical  boiefit  claims  they  make  in 
the  future.  The  agreement  settles 
Commission  allegations  stemming  fix>m 
the  advertising  and  sale  of  Natural 
Innovation's  "The  Stimulator,"  a 
piirported  pain  relief  device  widely 
advertised  in  an  informercial  titled 
"Saying  No  To  Pain,"  which  was 
created  and  distributed  by  World  Media. 
DATES:  Comments  must  be  received  on 
or  before  February  14. 1997. 
ADDRESSES:  Comments  shoiild  be 
directed  to:  FTC/Office  of  the  Secretary. 
Room  159. 6th  St  and  Pa.  Ave..  NW., 
Washington,  DC  20580. 
FOR  FURTHER  INFORMATION  CONTACT: 
Lesley  Anne  Fair.  Federal  Trade 
Commissicm.  S-4002,  6th  and 
Pennsylvania  Ave..  NW,  Washington, 
DC  20580.  (202)  326-3081. 
SUPPI.EMENTARY  INFORMATION:  Pursuant 
to  section  6(f)  of  the  Federal  Trade 
Commission  Act,  38  Stat.  721, 15  U.S.C 
46,  and  $  2.34  of  the  Ctmunission's  rules 
of  practice  (16  CFR  2.34).  notice  is 
hereby  given  that  the  above-captioned 
consent  agreements  containing  consent 
orders  to  cease  and  desist,  having  been 
filed  with  and  accepted,  subject  to  final 
approval,  by  the  Commission,  have  been 
placed  on  &e  public  record  for  a  period 
of  sixty  (60)  days.  The  following 
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Analysis  to  Aid  Public  Comment 
describes  the  terms  of  the  two  consent 
agi^bidents,  and  the  allegations  in  the     * 
accompanying  complaints.  Electronic 
copies  of  the  full  text  of  the  consent 
agreement  packages  can  be  obtained 
from  the  Commission  Actions  section  of 
the  FTC  Home  Page  (for  December  5, 
1996),  on  the  World  Wide  Web.  at 
"httpiz/www.ftc.gov/os/actions/htm.'' 
Paper  copies  can  be  obtained  from  the 
FTC  Pubuc  Reference  Room,  Room  H- 
130.  Sixth  Street  and  Pennsylvania 
Avenue,  NW.,  Washington.  DC  20580. 
either  in  person  or  by  calling  (202)  326- 
3627.  Public  comment  is  invited.  Such 
comments  or  views  will  be  considered 
by  the  Commission  and  will  be  available 
for  inspection  and  copying  at  its 
principal  ofBce  in  accordance  with 
§  4.9(b)(6)(ii)  of  the  Commission's  rules 
of  practice  (16  CFR  4.9(b)(6)(U)). 

Analysis  of  Propoaed  OmMnt  Order  To 
Aid  Public  Comment 

The  Federal  Trade  Commission  has 
accepted,  subject  to  final  approval, 
agreements  to  a  proposed  consent  order 
from  Natiual  Innovations,  Inc.  ("Natiiral 
Innovations")  and  its  officer  and 
director,  Ohio  chiropractor  WiUiam  S. 
Gandee  ("Dr.  Gandee"),  and  a  proposed 
consent  from  World  Media  T.V..  Inc. 
("World  Media")  (collectively 
"respondents").  - 

The  proposed  consent  orders  have 
been  placed  on  the  pubUc  record  for 
sixty  (60)  days  for  reception  of 
comments  by  interested  persons. 
Comments  received  during  this  period 
will  become  part  of  the  piulic  record. 
After  sixty  (60)  days,  the  Commission 
will  again  review  the  agreements  and 
the  comments  received  and  will  decide 
whether  it  should  withdraw  from  the 
agreements  or  make  final  the 
agreements'  proposed  orders. 

The  Commission's  complaint  against 
respondents  Natural  Innovations  and 
Dr.  Gandee  alleges  that  they  deceptively 
advertising  the  Stimulator,  a  purported 
pain  reUef  device,  primarily  through  an 
infomerdal  entitled  "Saying  No  To 
Pain."  The  Stimulator  is  a  syringe- 
shaped  device  that  purports  to  relieve 
pain  by  emitting  an  electrical  spaA 
when  applied  to  the  skin.  The 
complaint  against  World  Media  TV 
alleges  that  it  served  as  an  advertising 
agency,  production  company,  and 
media  buyer  for  Natural  Innovations. 
Inc.  and  participated  in  the  creation 
and  dissemination  of  advertisements  for 
the  Stimulator. 

The  complaints  further  allege  that 
respondents  made  unsubstantiated 
representations  that  the  Stimulator  will 
significantly  reheve  or  eliminate  a  wide 
variety  of  pain,  including 


musculoskeletal  pain,  carpal  timnel 
syndrome,  abdominal  pain,  pain  caused 
by  allergies  and  siniis  conditions, 
diverticulosis.  menstrual  cramps,  and 
headaches,  including  but  not  Ibnited  to 
occipital,  frontal,  migraine,  cluster,  aiid 
stress  headaches,  and  headaches  caused 
by  benign  timiors. 

The  complaints  also  allege  that 
respondents  represented  without 
substantiation  that  pain  relief  from  the 
device  is  immediate;  that  the  device 
provides  long-term  relief;  and  that  the 
device  is  as  effective  as,  or  more 
effective  than,  prescription  and  over- 
the-coimter  mmiications,  physical 
therapy,  chiropractic  treatment, 
acupuncture,  acupressure,  and 
reflexology. 

The  proposed  consent  orders  contain 
provisions  designed  to  remedy  the 
violations  charged  and  to  prevent 
respondents  from  engaging  in  similar 
acts  and  practices  in  the  future.  Part  I  of 
both  OTders  requires  respondents  to 
possess  well-controlled  clinical  testing 
to  support  any  claim  that  a  device 
reUeves  or  eliminates  pain,  reUeves  pain 
immediately,  or  is  as  effective  as  or 
better  than  over-the-counter  pain 
medication  or  physical  treatments.  For 
representations  that  a  device  is  effective 
for  temporary  relief  of  minor  aches  and 
pains  due  to  fatigue  or  overexertion, 
easing  and  rela^dng  tired  muscles,  or 
temporary  increase  of  local  blood 
circulation.  Part  I  requires  that 
respondents  possess  competent  and 
reliable  scientific  evidence. 

Part  n  requires  respondents  to  possess 
competent  and  reUable  scientific 
evidence  for  any  claims  about  the  health 
or  medical  benefits  of  any  product 

Part  m  of  both  orders  foroids 
respondents  from  representing  that  an 
endorsement  represents  the  typical 
experience  of  \isers  of  the  product 
unless  respondents  possess  competent 
and  reliable  scientific  evidence 
substantiating  that  representation  or 
they  disclose  clearly  and  jHtHninently 
either  the  results  that  consumers  can 
generally  exped  or  that  consumers 
shoiild  not  expect  to  achieve  results 
similar  to  the  endorsers. 

Part  IV  allows  respondents  to  make 
representations  for  any  drug  that  are 
pennitted  in  labeling  for  that  drug  under 
any  tentative  or  final  FDA  standard  or 
under  any  FDA-approved  new  drug 
application. 

Parts  V  through  Vm  and  X  of  the 
Natural  Innovations  Order  and  Parts  V 
through  Vn  and  DC  of  the  World  Media 
Order  relate  to  respondents'  obligations 
to  make  available  to  the  Commission 
materials  substantiating  daims  covered 
by  the  order,  to  notify  the  Commission 
of  changes  in  Natural  Innovation's  or 


World  Media's  corporate  structure;  to 
notify  the  Commission  of  changes  in  Dr. 
Gandee's  employment  or  business 
affiliations;  to  provide  copies  of  the 
orders  to  certain  Natural  Innovations 
and  Wmld  Media  personnel;  and  to  file 
compliance  reports  with  the 
Commission.  Part  DC  of  the  Natural 
Innovations  Order  and  Part  Vm  of  the 
World  Media  Order  provide  that  the 
orders  will  terminate  after  twenty  years 
under  certain  circumstanoes. 

The  purpose  of  this  analysis  is  to 
facilitate  public  comment  on  the 
proposed  orders,  and  it  is  not  intended 
to  constitute  an  official  interpretation  of 
the  agreements  and  proposed  orders  or 
to  modify  in  any  way  their  terms. 
Donald  S.  Clark, 
Secretary. 

(PR  Doc  96-31805  Filed  12-13-96;  8:45  am] 
■ajjNQ  CODE  «7n-ei-p 


[FHe  No.  952-4357] 

Premier  Products,  Inc.;  T.V.  Products, 
Inc.;  T.V.P.  Corporation;  Michael 
Sander,  Issie  Kroll;  Analysis  to  Aid 
Public  Comment 

agency:  Federal  Trade  Commission. 
ACTION:  Proposed  consent  agreement 

summary:  In  settlement  of  alleged 
violations  of  federal  law  prohibiting 
imfair  or  deceptive  acts  or  practices  and 
unfair  methods  (rf  competition,  this 
consent  agreement,  accepted  subject  to 
fiHAl  Commission  approval,  woidd 
prohibit,  among  other  things,  the 
Florham  Park.  New  Jersey-based 
company  from  misrepresenting,  with 
respect  to  any  product  involving  the 
storage  or  preparation  of  food,  the  risk 
of  buildup  of  harmful  or  unsafe  levels 
of  bacteria  on  food  items  defrosted, 
thawed,  prepared,  or  stored  using  the 
product;  the  amoimt  of  time  it  may  take 
to  defrx)st  thaw,  or  prepare  food  items 
using  the  product;  the  process  by  which 
the  product  achieves  any  claimed 
defrxjsting,  thawing,  or  preparati(ui 
times;  or  the  existence,  contents, 
vahdity,  results,  conclusions,  or 
interpretations  of  any  test,  study,  or 
reseait:h.  The  agreement  settles 
allegations  stemming  from 
advertisements  for  Premier's  "Miracle 
Thaw"  food  thawing  tray. 

DATES:  Comments  miist  be  received  on 
or  before  February  14. 1997. 

ADDRESSES:  Comments  should  be 
directed  to:  FTC/Office  of  the  Secretary, 
Room  159. 6th  St  and  Pa.  Ave..  NW., 
Washington,  DC  20580. 
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FOR  FURTHER  INFORMATION  CONTACT: 

Phoebe  D.  Morse,  Federal  Trade 
Commission,  Boston  RegicHial  Office, 
101  Vferrimac  Street.  Suite  810, 
Boston,  MA  02114-4719  (617)  424- 
5960 

John  T.  Dugan.  Federal  Trade 
Commission,  Boston  Regional  Office, 
101  Merrimac  Street,  Suite  810, 
Boston,  MA  02114-4719  (617)  424- 
5960 

SUPPLEMENTARY  INFORMATKM:  Pursuant 
to  section  6(f)  of  the  Federal  Trade 
Commission  Act,  38  SUt.  721, 15  U.S.C. 
.46,  and  §  2.34  of  the  Commission's  rules 
of  practice  (16  CFR  2.34),  notice  is 
hereby  given  that  the  above-captioned 
consent  agreement  containing  a  consent 
order  to  cease  and  desist,  having  been 
filed  with  and  accepted,  subject  to  final 
approval,  by  the  Commission,  has  been 
placed  on  the  public  record  for  a  period 
of  sixty  (60)  days.  The  following 
Analysis  to  Aid  Public  Comment 
describes  the  terms  of  the  consent 
agreement,  and  the  allegations  in  the 
accompanying  complaint.  An  electronic 
copy  of  the  full  text  of  the  consent 
agreement  package  can  be  obtained  from 
the  Commission  Actions  section  of  the 
FTC  Home  Page  (for  December  9. 1996). 
on  the  World  Wide  Web,  at  "http:// 
www.flc.gov/os/actions/htA."  A  paper 
copy  can  be  obtained  from  the  FTC 
Public  Reference  Room,  Room  H-130. 
Sixth  Street  and  Pennsylvania  Avenue. 
NW.,  Washington,  DC  20580,  either  in 
person  or  by  calling  (202)  32&-3627. 
Public  comment  is  invited.  Such 
comments  or  views  will  be  ccxisidered 
by  the  Ccnnmission  and  will  be  available 
for  inspection  and  copying  at  its 
principal  office  in  accordance  with 
§4.9(b)(6)(ii)  of  the  Commission's  rules 
of  practice  (16  CFR  4.9(b)(6)(ii)). 

Analysis  of  Propoeed  Consent  Order  To 
Aid  Public  Comment 

The  Federal  Trade  Commission  has 
accepted  an  agreement  to  a  proposed 
consent  order  from  Premier  Products. 
Inc.,  T.V.  Products,  Inc..  T.V.P. 
Corporation,  Michael  Sander,  and  Issie 
KrolL  The  propoeed  respondents  are 
marketers  of  a  food  thawing  tray  known 
as  "Miracle  Thaw." 

The  proposed  consent  order  has  been 
placed  on  the  public  record  for  sixty 
(60)  days  for  reception  of  comments  by 
interested  persons.  Comments  received 
during  this  period^vill  become  part  of 
the  public  record.  After  sixty  (60)  days, 
the  Commission  will  again  review  the 
agreement  and  the  comments  received 
and  wil^  decide  whether  it  should 
withdraw  from  the  agreement  and  take 
other  appropriate  action  or  maka  final 
the  agreement's  proposed  order. 


The  Commission's  complaint  charges 
that  the  proposed  respondents  made  the 
following  £Blse  and  unsubstantiated 
representations  about  Miracle  Thaw:  (1) 
Laboratory  testing  proves  that  food 
items  defirosted  or  thawed  on  Miiade 
Thaw  will  not  develop  hannfiil  or 
unsafe  levels  of  bacteria:  (2)  there  is  no 
risk  of  btiildup  of  harmful  or  unsafe 
levels  of  bacteria  on  perishable  frozen 
food  items  defrosted  or  thawed  oh 
Miracle  Thaw;  (3)  Miracle  Thaw  will 
defrost  or  thaw  particular  frozen  food 
items  within  specific  time  periods;  and 
(4)  Miracle  Thaw  achieves  the 
accelerated  defrosting  or  thawing 
depicted  in  advertisements  because  it  is 
a  superconductive  metal  tray  that 
transfera  heat  energy  from  the  air  into 
frozen  food  items,  thereby  speeding  up 
the  natural  defrosting  or  thawing 
process.  The  complaint  further  charges 
that  the  proposed  respondents 
represented  that  Miracle  Thaw  is 
effective,  useful,  or  appropriate  for 
defrosting  or  thawing  frozen  food  items, 
but  failed  to  disclose  that  defrosting  or 
thawing  perishable  food  on  Miracle 
Thaw  may  pose  a  risk  of  buildup  of 
harmful  or  unsafs  bacteria  on  tbs  food. 

The  proposed  consent  order  contains 
provisions  designed  to  remedy  the 
violations  charged  and  to  prevent 
proposed  respondents  from  engaging  in 
similar  acts  in  the  future. 

Part  I  of  the  proposed  order,  in 
coimection  with  any  product  involving 
the  preparation  or  storage  of  food, 
prohibits  the  proposed  respondents 
from  misrepresenting:  (1)  "The  existence, 
contents,  validity,  results,  conclusions 
or  interpretations  of  any  test,  study,  or 
research:  (2)  the  risk  of  buildup  of 
harmful  or  unsafe  levels  of  bacteria  on 
food  items  defrosted,  thawed,  prepared, 
or  stored  using  such  product;  (3)  the 
amount  of  time  it  may  take  to  defrost, 
thaw,  or  prepare  food  items  using  such 
product:  or  (4)  the  process  by  which 
such  product  achieves  any  claimed 
defrosting,  thawing,  or  preparation 
times.  Part  II,  in  connection  with  any 
product  for  use  in  the  preparation  or 
storage  of  food,  prohibits  any 
representation  about  the  benefits, 
performance,  efficacy,  or  safety  of  such 
product,  unless  proposed  respondents 
possess  and  rely  upon  competent  and 
reliable  evidence,  which  when 
appropriate  must  be  competent  and 
reliable  scientific  evidence,  that 
substantiates  the  representation. 

Part  in  of  the  proposed  order,  in 
connection  with  Miracle  Thaw  or  any 
substantially  similar  product,  prohibits 
any  representation  about  the  »  ^ . 

effectiveness,  usefulness,  or 
appropriateness  of  such  product  for   ' 
defrosting  or  thawing  frozen  food  itenls. 


imless  proposed  respondents  also  make 
certain  specified  disclosiues  in 
Advertisements,  aa  product  packages, 
and  in  product  inserts  warning  of  the 
potential  risk  of  harmful  or  unsafe 
bacteria  buildup  associated  with  use  of 
the  product 

The  propoeed  order  (Part  TV)  contains 
record  keeping  requirements  for 
materials  that  substantiate,  qualify,  or 
contradict  covered  claims  and  requires 
the  proposed  respondents  to  keep  and 
maintain  all  advertisements  and 
promotional  materials  containing  any 
representation  covered  by  the  proposed 
order.  In  addition,  the  proposed  order 
(Part  V)  requires  distribution  of  a  copy 
of  the  consent  decree  to  past,  present, 
and  future  purchasera  for  resale  (such  as 
wholesalere  or  retailers)  and  licensees  of 
Miracle  Thaw  or  any  substantially 
similar  product.  Part  V  also  requires  that 
the  proposed  respondents  provide 
warnings  to  and  eventually  terminate 
their  biisiness  relationship  with  a 
purchaser  for  resale  or  licensee  about 
whom  the  proposed  respondents  receive 
evidence  that  such  piiruiaser  for  resale 
or  licensee  is  making  claims  prohibited 
by  the  order  or  failing  to  disclose 
information  required  by  the  order. 
Fvirther,  the  proposed  order  (Part  VI)    - 
requires  distribution  of  a  copy  of  the 
consent  decree  to  current  and  future 
officers  and  agents. 

Part  Vn  provides  for  Commission 
notification  upon  a  change  in  the 
corporate  respondents  and  Commission 
notification  when  each  of  the  individual 
respondents  changes  his  present 
business  or  employment  (Part  vm).  The 
proposed  order  also  requires  the  filing 
of  compliance  report(8)  (Part  DC). 
Finally,  Part  X  provides  for  the 
termination  of  the  order  after  twenty 
years  under  certain  circumstances. 

The  purpose  of  this  analysis  is  to 
facilitate  public  comment  on  the 
proposed  order,  and  it  is  not  intended 
to  constitute  an  official  interpretation  of 
the  agreement  and  proposed  order  or  to 
modify  in  any  way  their  terms. 
DaBaldS.CUrk. 
SscreCaiy. 

(PR  Doc  96-31801  Filed  12-13-96;  8:45  am) 
OOOC  WBO  01-y 


[Fie  No.  961-01301 

SoftSearch  Holdings,  Inc.;  QeoQuest 
Intamafllonat  Holdings,  Inc.;  Analysis 
To  Aid  Public  Comment 

agency:  Federal  Trade  Commission. 
ACTION:  Propoeed  consent  agreement 

SUMMARY:  In  settlement  of  alleged 
violations  of  faderal  law  prohibiting 
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unfair  or  deceptive  acta  or  practices  and 
unfair  methods  of  competition,  this 
consent  agreement,  accepted  subject  to 
final  Commission  approval,  would 
require,  among  other  things,  EKvight's 
EneigyData,  Inc.,  a  subsidiary  of 
SoftSearch  and  the  largest  supplier  of 
U.S.  gas  and  oil  production  data,  to 
license  its  data  to  a  Commission- 
approved  buyer,  which  will  operate  as 
an  independent  competitor.  The 
agreement  settles  allegations  that 
Ehvight's  merger  with  its  major        '- 
competitor  Petroleiun  Information 
Corporation,  a  subsidiary  of  GeoQuest 
International,  coiUd  create  a  monopoly 
for  production  and  well  history  data,  in 
vioUtion  of  federal  antitrust  laws. 

DATES:  Comments  must  be  received  on 
or  before  February  14, 1997. 

ADDRESSES:  Comments  should  be 
directed  to:  FTC/Office  of  the  Secretary, 
Room  159, 6th  St.  and  Pa.  Ave.,  NW., 
Washington,  DC  20580. 

FOR  FURTHER  INFORMATION  CONTACT: 

WiUiam  J.  Baer,  Federal  Trade 

Commission,  H-374,  6th  and 

Pennsylvania  Ave.,  NW,  Washington, 

DC  20580.  (202)  326-2932. 

George  Gary,  Federal  Trade 
Commission,  H-374,  6th  and 
Peimsylvania  Ave.,  NW,  Washington, 
DC  20580.  (202)  326-3741 

SUPPLEMENTARY  INFORMATION:  Pursuant 
to  section  6(f)  of  the  Federal  Trade 
Commission  Act  38  SUt.  721, 15  U.S.C. 
46,  and  §  2.34  of  the  Commission's  rules 
of  practice  (16  CFR  2.34),  notice  is 
hereby  given  that  the  above-captioned 
consent  agreement  containing  a  consent 
order  to  cease  and  desist,  having  been 
filed  with  and  accepted,  subject  to  final 
approval,  by  the  Commission,  has  been 
placed  on  the  pubUc  record  for  a  period 
of  sixty  (60)  days.  The  follovtring 
Analysis  to  Aid  Public  Comment 
describes  the  terms  of  the  consent    - ' 
agreement,  and  the  allegations  in  the 
accompanjring  complaint.  An  electronic 
copy  of  the  fidl  text  of  the  consent 
agreement  package  can  be  obtained  from 
the  Commission  Actions  section  of  the 
FTC  Home  Page  (for  December  5, 1996), 
on  the  World  Wide  Web,  at  "http:// 
www.ftc.gov/os/actions/htm."  A  paper 
copy  can  be  obtained  from  the  FTC 
PubUc  Reference  Room,  Room  H-130, 
Sixth  Street  and  Pennsylvania  Avenue, 
NW.,  Washington,  DC  20580.  either  in 
person  or  by  calling  (202)  326-3627. 
PubUc  comment  is  invited.  Such 
comments  or  views  will  be  considered 
by  the  Commission  and  will  be  available 
for  inspection  and  copying  at  its 
principal  office  in  accordance  with 
§  4.9(b)(6)(ii)  of  the  Commission's  rules 
of  practice  (16  CFR  4.9(b)(6)(ii)). 


Analysis  To  Aid  PoUic  CmmiMnt  on  the 
Pftmsionally  Accepted  Consent  Order 

The  Federal  Trade  Commission 
("Commission")  has  accepted  for  public 
comment  frtun  SoftSearch  Holdings.  Inc. 
("SoftSearch").  and  GeoQuest 
International.  Inc.  ("GeoQuest"),  an 
agreement  containing  consent  order, 
lliis  agreement  has  been  placed  on  the 
public  record  for  sixty  (60)  days  for 
receiving  comments  from  interested 
persons.  Comments  received  during  this 
period  will  become  part  of  the  public 
record.  After  sixty  (60)  days,  the 
Commission  will  review  the  agreement 
and  the  comments  received,  and  will 
decide  what  additional  action  to  take. 

The  proposed  merger  involving 
GeoQuest  and  SoftSearch  may  be 
anticompetitive.  Both  firms,  through 
Petroleum  Information  Corporation 
("Petroleum  Information")  and  Dwight's 
EnergyData  ("Dwight's"),  their 
respective  subsidiaries,  collect  and 
distribute  certain  data  to  the  petroleum 
industry  relating  to  oil  and  gas  well 
drilling  and  production.  The  proposed 
consent  order  would  require  the 
respondents  to  license  the  Dwight's 
database  to  HPDI,  L.L.C.,  ("HPDI"),  a 
Texas  limited  liabiUty  corporation 
currently  engaged  in  the  collection  and 
distribution  of  similar  data.  HPDI  could 
use  [hvight's  data  to  compete  with  the 
merged  companies.  Should  the 
Commission  determine,  after  the  pubUc 
comment  period,  that  granting  a  license 
to  HPDI  will  not  be  effective  in 
maintaining  competition  after  the 
merger,  the  Commission  may  appoint  a 
trustee  to  license  the  data  to  a  purchaser 
other  than  HPDI.  The  purpose  of  this 
analysis  is  to  eUcit  public  comments  on 
all  aspects  of  the  complaint  and  the 
proposed  remedy. 

Dwight's  and  Petroleum  Information 
are  engaged  in  the  business  of  selling 
petroleimi  data.  One  type  of  data, 
known  as  "well  data,"  includes  a 
variety  of  geological  and  other  types  of 
information  derived  from,  or  related  to, 
the  drilling  of  specific  oil  and  gas  wells. 
Another  type  of  data,  known  as 
"production  data,"  deals  with  volumes 
of  oil  and  gas  produced  over  time  from 
specific  wells  or  leases.  Purchasers  use 
this  data  in  a  variety  of  ways,  including 
evaluating  potential  production  and 
reserves  of  geological  formations  and 
finding  patterns  of  oil  and  gas 
production  for  future  exploration  and 
development 

The  QMnmission's  Investigation  and 
Concerns 

Potential  anticompetitive  problems  in 
the  sale  or  license  of  this  data  coidd 
result  from  a  merger  of  Dwight's  and 


Petroleum  Information.  They  are  by  {ar 
the  two  largest  data  vendors,  and  offer 
the  most  thorough  sets  of  petroleum 
data  in  the  United  States,  llie  draft 
complaint  alleges  that  the  proposed 
merger  would  eliminate  direct,  ongoing 
competition  between  the  respondents  in 
the  distribution  of  well  and  production 
data  and  lead  to  anticompetitive 
increases  in  the  prices  charged  for  vnU 
and  production  data.  The  proposed 
complaint  also  alleges  that  substitutes 
for  the  data  provided  by  respondents  are 
economically  infeasible,  and  that  the 
proposed  merger  would  cause 
customers  to  pay  more,  receive  less,  or 
both. 

Rivalry  in  iimovation  and  product 
quality  might  deteriorate.  The 
respondents  compete  in  being  the  first 
to  the  market  in  offering  product 
enhancements  to  meet  the  changing 
needs  of  petroleum  data  users  and 
timely  delivery  of  acciuBte  data.  The 
respondents  have  assembled  their 
databases  from  different  sources  of 
information.  The  respondents  presendy 
compete  to  offer  the  most  complete  and 
accurate  information  for  a  particular 
customer's  needs. 

The  respondents  havb  asserted  that 
there  are  efficiencies  or  cost  reductions 
from  assimilation  of  separate  databases 
into  a  common  computer  format  and 
reduction  of  redundant  personnel.  They 
also  assert  that  devoting  resources  to 
finding  and  resolving  discrepancies  can 
improve  the  accuracy  of  the  data  when 
Dwight's  and  Petroleum  Information 
report  different  data  for  the  same  well 
or  lease,  and  that  such  efforts  are  not 
feasible  absent  the  merger.  Presently,  in 
order  to  ensure  access  to  the  most 
complete  and  accurate  data,  customers 
must  buy  both  companies'  products. 
Finally  the  respondents  claim  that  many 
customers  will  save  substantial 
resoiut»s  by  reducing  their  internal 
computer  support  that  currently 
services  two  sets  of  data. 

Even  if  the  respondents  are  correct  in 
their  analysis,  the  draft  complaint 
alleges  that  the  merger  as  originally 
proposed  presented  risks  of  increased 
prices  or  other  anticompetitive 
behavior.  Entry  by  others  into  this 
business  would  be  unlikely  to  oBset  this 
behavior.  The  proposed  complaint 
alleges  that  entry  by  others  into  this 
business  would  be  unlikely  to  offset  this 
behavior.  Entry  is  very  difficult  because 
of  the  extensive  nature  of  the  Dwight's 
and  Petroleum  Information  databases. 
Information  for  pre-1970s  wells,  for 
example,  would  be  practically 
impossible  to  duplicate. 
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The  Prapoaad  ConMnt  Order 

The  draft  cocaplaint  alleges  that 
SoftSearch  and  GeoQuest  violated 
Section  5  of  the  Federal  Trade 
Commission  Act  by  agreeing,  in  July 
1995,  to  merge  the  businesses  of 
Dwight's  and  Petroleum  hiformation 
and  that  the  merger,  if  consummated, 
would  violate  section  7  of  the  Clayton 
Act  The  draft  complaint  alleges 
relevant  markets  are  the  provision  of 
well  data  and  the  provision  of 
production  data  in  the  United  States. 
The  draft  complaint  alleges  that  the 
meiger  may  substantially  lessen 
competition  by  eliminating  direct 
competition  between  EHvight's  and 
Petroleum  Information;  increasing  the 
likelihood  that  respondents  will 
imilaterally  exercise  market  power,  and 
increasing  the  likelihood  of,  or 
facilitating,  collusion  or  coordinated 
interaction.  The  draft  complaint  alleges 
that  each  of  these  effects  increases  the 
likelihood  that  the  prices  of  well  data 
and  production  data  will  increase,  and 
services  to  customers  of  well  data  and 
production  data  will  decrease. 

The  Agreement  Containing  Consent 
Order  would,  if  finally  issued  by  the 
Commission,  settle  charges  alleged  in 
the  draft  Complaint. 

The  order  accepted  for  public 
comment  contains  provisions  that 
would  permit  the  proposed  merger  to 
occur,  thus  allowing  customers  to 
realize  the  alleged  benefits  described 
above.  However,  the  proposed  order 
would  require  the  respondents  to 
license  a  set  of  complete  data  currently 
sold  by  Dwight's  to  a  third  comptany, 
that  could  resell  the  data  in  competition 
with  the  merged  Petroleum  Information/ 
Dwight's,  thus  preserving  competition. 
In  addition  to  (A>taining  a  license  to  the 
complete  Dwight's  database,  the  third 
party  would  also  receive  the  right  to 
distribute  well  coordinate  information 
generated  by  Tobin  Data  Graphs,  LLC,  a 
firm  affiliated  with  Dwight's.  The 
purpose  of  the  proposed  order  is  to 
create  a  viable  and  competitive  vendor 
of  data  now  sold  by  the  respondents. 

The  Licensee  and  Trustee  Provisions  of 
the  Proposed  Order 

HPDI  has  been  provisionally 
approved  as  the  licensee  under  the 
order  of  Dwight's  data.  The 
identification  of  a  specific  licensee  in 
the  proposed  consent  order  will  allow 
the  public  to  conunent  on  the 
effectiveness  of  the  proposed  relief  in 
the  context  of  a  specific  proposed 
licensee  (Exhibit  A  to  the  proposed 
consent  order).  It  also  minimizes  the 
delay  in  restoring  competition,  allegedly 
lost  as  a  result  of  the  transaction  and. 


thus,  lessens  the  risk  that  the  licensing 
provision  will  fail. 

HPDI  is  a  Texas  limited  liability 
corporation  organized  on  August  24. 
1994.  HPDI  provides  limited  production 
data  to  firms  engaged  in  gas  or  oil 
gathering  and  transportation.  Few,  if 
any,  current  HPDI  ctistomers  use  that 
data  to  assist  in  decisions  relating  to 
exploration  or  production  of  oil  and  gas 
resources. 

HPDI,  like  Dwight's  and  Petroleum 
Information,  obtains  its  production  data 
from  governmental  agencies.  HPDI 
obtains  current  production  data  from 
files  maintained  by  the  states  of  Alaska, 
ColcHBdo,  Kansas,  Louisiana.  New 
Mexico,  Oklahoma,  Oregon,  South 
Dakota,  and  Texas.  It  also  obtains  data 
from  the  Minerals  Management  Service 
for  the  Gulf  OfEshore.  HPDI  converts 
disparate  data  formats  of  the  various 
government  agencies  into  a  single 
format  and  provides  the  data  to  usere  on 
window-based  CD-ROMs.  HPDI's 
database  covers  only  those  years  for 
which  the  government  agencies  have 
put  data  into  a  machine-readable  (as 
opposed  to  written  on  paper)  format. 
tflPDI's  Texas  data,  for  example,  dates 
from  1974.  This  means  that  HPDI  lacks 
historical  production  data  for  many 
wells,  which  has  impeded  HDPI's 
expansion  into  serving  the  exploration 
and  production  segment  of  the  oil  and 
gas  industry,  the  primary  oistomer  base 
for  Dwight's  and  Petroleum  Information. 
The  license  provided  by  the  proposed 
order  would  supply  HPDI  with  Uiis 
historical  data. 

Capitol  Appraisal  Group,  Inc. 
("GAG"),  a  "Texas  corporation,  owns  the 
majority  of  HPDI.  CAG  appraises  oil  and 
gas  leases  for  Texas  counties  and  other 
Texas  taxing  jiuisdictions.  In  its 
appraisal  business,  CAG  uses  the  Texas 
state  oil  production  records  and 
processes  oil  and  gas  data  on  its 
computer  mainframe.  CAG  suppUes 
HPDI  with  office  space,  computer 
programming  and  processing  capacity, 
and  financing. 

HPDI  is  a  recent  entrant  to  the 
business  of  selling  petroleum  data.  HPDI 
has  experience  collecting,  processing, 
and  distributing  production  data 
derived  bom  the  computerized  records 
of  various  state  and  federal  government 
agencies.  HPDI  believes  that  it  could 
integrate  Dwight's  data  into  its  current 
CD-ROM  products  within  sixty  days 
after  the  effective  date  of  a  Commission 
order.  HPDI  plans  to  update  virtually  all 
of  the  Dwight's  production  and  well 
data  that  is  available  fitnn  governmental 
agencies.  In  the  future,  HPDI  may 
coUect  additional  well  data  directly 
bom  oil  companies  (so-called  "scouting 
data"),  although  it  does  not  have  any 


experience  in  collecting  and  distributing 
such  scouting  data. 

If  the  Commission,  after  review  of  the 
public  comments,  determines  not  to 
approve  HPDI  as  the  licensee,  it  may 
appoint  a  tnistee  to  divest  the  data  to 
another  person.  The  proposed  order 
provides  for  the  appointment  of  Ben  C. 
Burkett,  n,  of  Biui»tt  Consulting,  Dallas, 
Texas,  as  a  trustee  to  license  Dwight's 
database. 

Mr.  Burkett  has  for  more  than  fifteen 
years  been  an  independent  corporate 
finance  and  merger/acquisition 
consultant  to  clients  in  the  oil  and  gas 
and  other  industries.  Before  forming  his 
consulting  firm,  Mr.  Burkett  was  a  co- 
founder  and  director  of  Lear  Petroleum 
Corp.  Before  that  time,  he  was  an 
employee  with  Mesa  Petroleiun  Co.  and 
Shamrock  Oil  and  Gas  Corp. 

As  a  consultant,  Mr.  Burkett  has 
managed  initial  public  offerings  of 
stock,  facilitated  a  variety  of  mergers 
and  acquisitions,  and  managed  the 
restructuring  and  tiimaround  of 
companies  in  the  oil  and  gas  and 
chemical  industries.  In  the  mid-19808, 
Mr.  Burkett  advised  the  prior  owners  of 
Dwight's  on  a  financial  restructuring  of 
the  company. 

A  separate  agreement  with  SoftSearch 
("Asset  Maintenance  Agreement") 
requires  respondents  to  preserve 
Dwight's  data  in  the  form  now  available. 
SoftSearch  has  therefore  agreed  to 
maintain  and  update  the  data  until  the 
Conunission  accepts  or  rejects  the 
proposed  order. 

Solicitation  of  Public  Cranments 

The  purpose  of  this  analysis  is  to 
invite  public  conunent  concerning  the 
consent  order.  The  Commission  is 
particularly  interested  in  receiving 
comments  on  the  efficacy  of  the  remedy 
if  the  Commission  should  approve  HPDI 
as  the  licensee  of  Dwight's  database  and 
on  the  expression  of  interest  by 
alternative  potential  licensees. 

This  analysis  is  not  an  official 
interpretation  of  the  agreement  and 
order  and  does  not  modify  their  terms 
in  any  way. 
Donald  S.  Oaik. 
Secretary. 

[FR  Doc.  96-31804  Filed  12-13-96;  8:45  am) 
MUJNQ  OOOe  f7B0-01-P 
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GENERAL  SERVICES 
ADMMISTRATION 

[WNdMt  OrdM^  1S4;  7-0-K8-48q 

Publle  Buildings  Service;  Cheney  Dam 
and  Reeervoir,  Sedgwick  and  Reno 
Counties,  Kanaas;  Transfer  of  Property 

Puisuant  to  section  2  of  Public  Law 
537,  80th  Congress,  approved  May  19. 
1948  (16  U.S.C  667c),  notice  is  hereby 
given  that: 

1.  By  deed  from  the  General  Services 
Administration,  dated  July  13, 1995, 
and  150.80  acres  of  land,  known  as 
Cheney  Dam  and  Reservoir  situated  in 
the  counties  of  Sedgwick  and  Reno, 
Kansas,  has  been  transferred  to  the  State 
of  Kansas. 

2.  The  above  described  property  was 
conveyed  for  wildlife  conservation  in 
accordance  with  the  provisions  of 
section  1  of  Public  Law  80-537  (16 
U.S.C.  667b),  as  amended  by  Public  Law 
92-432. 

Dated:  December  4, 1996. 
Gordon  S.  Craed, 

Assistant  Deputy  Commissioner,  Office  of 
Property  Disposal. 

[FR  Doc  96-31815  Filed  12-13-46;  8:45  am] 
HtUNQCODK 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Office  Of  the  Secretary 

Agency  Infonnation  Collection 
Activities:  Propoeed  Collections: 
Comment  Request 

The  Department  of  Health  and  Human 
Services,  OfBce  of  the  Secretary  Mdll 
periodically  pubUsh  simunaries  of 
proposed  information  collections 
projects  and  solicit  public  comments  in 
compliance  with  the  requirements  of 
Section  3506(c)(2)(A)  of  the  Paperwork 
Reduction  Act  of  1995.  To  request  more 
infonnation  on  the  project  or  to  obtain 
a  copy  of  the  information  collection 
plans  and  instruments,  call  the  OS 
Reports  clearance  Officer  on  (202)  690- 
6207. 

Comments  are  invited  on:  (a)  Whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility;  (b)  the  accuracy  of  the 
agency's  estimate  of  the  bimlen  of  the 
proposed  collection  of  information;  (c) 
ways  to  enhance  the  quality,  utility  and 
clarity  of  the  information  to  be 
collected;  and  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  through  the 
use  of  automated  collection  techniques 


or  other  forms  of  infonnation 
techn9logy. 

PropoMd  Pro|«cti 

1.  HHS  Acquisition  Regulations — 
HHSAR  Subpart  315,  Solicitation  and 
Receipt  of  Proposals  and  QuotaticHU — 
0990-01 39-^bctension  with  no 
change — Subpart  315.4  is  needed  to 
ensiue  consistency  in  all  Departmental 
solicitations  and  to  ensure  that  all 
solicitations  djescribe  all  of  the 
information  which  an  offeror  would 
need  to  submit  an  acceptable  proposal. 
Repondents:  State  or  local  governments, 
businesses  or  other  for-profit 
organizations,  non-profit  institutions, 
sinall  businesses;  Total  Number  of 
Respondents:  12,914;  Frequency  of 
Response:  One  time;  Average  Burden 
per  Response:  2  hours;  Estimated 
Armual  Burden:  25,828  hours. 

2.  National  Study  of  Assisted  Living 
Facilities  for  the  Frail  Elderly — New — 
the  goal  of  this  study  is  to  determine 
where  assisted  living  fits  in  the 
continuiun  of  long  term  care  and  to 
examine  its  potential  for  addressing  the 
needs  of  elderly  persons  with 
disabilities.  The  study  will  address  such 
topics  as  trends  in  supply  and  demand; 
barriers  to  development;  the  effect  of 
key  assisted  living  features  on  resident 
satisfaction  and  other  outcomes. 
Surveys  of  operators,  staff  and  elderly 
residents  will  be  conducted. 
Respondents:  Assisted  Living  Facilities 
operators,  staff  and  residents — Burden 
Information  on  Operator  Screen — 
Number  of  Responses:  1912;  Burden  per 
Response:  11  minutes;  Total  Screen 
Burden:  351  hours — ^Burden  Information 
for  Operator  Telephone  Interview — 
Number  of  Responses:  230;  Burden  per 
Response:  20  minutes;  T(Hal  Burden:  77 
hours — Burden  Information  for  Operator 
In-Person  Interview — Number  of 
Responses:  690;  Burden  per  Response: 
30  minutes;  Total  Burden:  345  hours — 
Burden  Information  for  Staff 
Interview — Number  of  Responses:  1380; 
Burden  per  Response:  20  minutes;  Total 
Burdm:  460  hours — ^Burden  Infonnation 
for  Resident  Interview — Number  of 
Responses:  2300;  Burden  per  Response: 
35  minutes;  Total  Burden:  1342  hours — 
Burden  Information  for  Resident  Proxy 
Interview — Number  (rf  Responses:  1150; 
Burden  per  Response:  20  minutes,;  Total 
Burden:  383  hours — Total  Burden  for 
the  Survey:  2958  houn. 

OMB  Desk  Officer:  Allisdn  Eydt 
Send  comments  to  Cynthia  Agens 
Bauer,  OS  Reports  Clearance  Officer, 
Room  503H,  Humphrey  Building,  200 
Independence  Avenue  S.W., 
Washington  DC,  20201.  Written 
comments  should  be  received  within  60 
days  of  this  notice. 


Dated:  December  9. 1996. 

DHBtoP.WIIIiMM. 

Deputy  Assistant  Secretary,  Budget 

[FR  Doc  96-31757  Plied  12-13-90;  8:45  am] 
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Centers  for  Diaeaae  Control  and 


[Announoament  Number  711) 

Cooperative  Agreement  Program  To 
Strengthen  the  Public  Health  Syalam 
by  Effectively  Tranalating  the  Eaaential 
Public  Health  Services  Into  Practice 

Introduction 

The  Centers  for  Disease  Control  and 
Prevention  (CDC)  aimounoes  the 
availability  of  fiscal  year  (FY)  1997 
funds  for  a  cooperative  agreement 
program  with  national  public  health 
associations  and  organizations  to 
strengthen  the  pubUc  health  system  by 
effectively  translating  the  essential 
public  health  services  into  practice.  The 
CDC  is  committed  to  achieving  the 
health  promotion  and  disease 
prevention  objectives  of  "Healthy 
People  2000,"  a  national  activity  to 
reduce  morbidity  and  mortality  and 
improve  the  quality  of  life.  Tliis 
annoimcement  is  related  to  Objective 
8.14  of  Healthy  People  2000:  National 
Health  Promotion  and  Disease 
Prevention  Objectives:  "Increase  to  at 
least  90  percent  the  proportion  of 
people  who  are  served  by  a  local  health 
department  that  is  effectively  carrying 
out  the  core  functions  of  public  health." 
(To  orda  a  copy  of  "Healthy  People 
2000,"  see  the  section  WHERE  TO  OBTAM 
AOOmONAL  MFORMATION. 

The  Institute  of  Medicine  (lOM) 
defined  the  mission  of  public  health  as 
fulfilling  society's  interest  in  assiuing 
conditions  in  which  people  can  be 
healthy  (The  Future  of  Public  Health. 
lOM.  1988).  CDC  proposes  to  support 
associations  and  organizations  with  a 
clearly  defined  membership^r 
constituency  and  the  capacity  to  serve 
communities  across  the  nation.  This 
ensures  that  all  commimities — tuban, 
suburban,  and  rural — have  the 
opportunity  to  access  and  receive  the 
benefits  of  this  comprehensive 
implementation  strategy. 

The  CDC  has  committed  substantial 
resources  to  promote  and  ultimately 
measure  the  implementation  and  impact 
of  the  Essential  Public  Health  Services 
(see  Attadunent  1  which  is  included  in 
the  application  kit):  This  program  will 
also  contribute  to  an  overall  strategy  to 
assiu«  the  achievement  of  the  Year 
2000:  ^aticnal  Health  Promotion  and 
Disease  Prevention  Objectives.  To 
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ensiire  that  the  penpectivw  of  the 
communities  and  local  values  are 
q>piopriately  integrated  into  local 
public  health  policy  and  program 
implementation  plans,  public  health 
associations  and  the  professionals  they 
represent  must  be  engaged  collectively 
and  collaboratively. 

Authority:  This  prograin  is  authorized 
under  section  317(k)(2]  of  the  Public  Health 
Service  Act,  42  U.S.C  247b(kX2).  as 
amended. 

Smoke-Free  Workplace 

CDC  strongly  encourages  all  grant 
recipients  to  provide  a  smoke-free 
workplace  and  to  promote  the  nonuae  of 
all  tobacco  products,  and  Public  Law 
103-277,  the  Pro-Children  Act  of  1994, 
prohibits  smoking  in  certain  facilities 
that  rec^ve  Federal  funds  in  which 
education,  Ubrary,  day  care,  health  care, 
and  early  childhood  development 
services  are  provided  ta  children. 

Eligible  Applicants 

Eligible  applicants  are  national, 
nonprofit,  nonacademic  associations 
and  organizations,  whose  primary 
mission  is  to  represent  State  and  local 
pubUc  health  practiti<xiers  and  policy 
makers. 

Organizations  described  in  section 
501(c)(4)  of  the  hitemal  Revenue  Code 
of  1986  that  engage  in  lobbying  are  not 
eligible  to  receive  Federal  grant/ 
cooperative  agreement  funds. 

Availability  of  Funds 

Approximately  $800,000  is  expected 
to  be  available  in  FY  1997  to  fund  3-5 
cooperative  agreements.  It  is  expected 
that  the  average  award  will  be  $200,000 
per  year,  ranging  from  $100,000  to 
$300,000  per  year  (includes  both  direct 
and  indirect  costs).  Applications 
requesting  $350,000  or  more,  will  not  be 
considered  and  will  be  returned  to 
appUcants.  It  is  expected  that  the 
awards  will  begin  on  or  about  May  1, 
1997,  and  will  be  made  for  a  12-month 
budget  peri^  within  a  project  period  of 
up  to  3  years.  The  fundhig  estimate  may 
vary  and  is  subject  to  change. 
Continuation  awards  within  the  project 
period  will  be  made  on  the  basis  of 
satisfectory  progress  and  the  availability 
of  funds. 

Cooperative  agreement  funds  may  not 
supplant  or  duplicate  existing  funding 
from  any  other  public  or  private  source. 
Althou^  contracts  with  other 
organizations  are  allowable,  grantees 
must  perform  a  substantial  portion  of 
each  activity  for  whidi  funds  are 
requested.  Funds  may  not  be  expended 
for  construction,  renovation  of  existing 
fadhties,  or  relocation  of  headquarters, 
affiliates,  otpersonneL 


Background 

The  Essential  Public  Health  Services 
(Essential  Services)  provide  a  ^_^ 

contemporary  definition  of  the  practice 
of  public  health.  The  Essential  Services 
were  developed  in  collaboration  with 
representatives  frt>m  major  public  health 
professional  associations  and 
organizations  and  supported  by  CDC. 
While  acknowledged  and  endorsed  by 
piibUc  health  professionals,  the 
Essential  Services  have  not  been  fully 
integrated  into  public  health  agencies. 
They  remain  mostly  conceptual,  in  part 
due  to  an  absence  of  a  nationally- 
focused,  comprehensive 
implementation  strategy.  This  program 
and  the  resulting  cooperative 
agreements  will  facilitate  development 
and  implementation  of  a 
comprehensive,  national  strategy  to 
integrate  the  services  into  the  practice  of 
public  health.  Please  see  Attadmient 
l(included  in  the  appUcation  kit)  for 
more  information  regarding  the 
Essential  Public  Health  Services. 

The  Essential  Public  Health  Services 
are: 

(1)  Monitor  health  status  to  identify 
commimity  health  problems. 

(2)  Diagnose  and  investigate  health 
problems  and  health  hazards  in  the 
community. 

(3)  Inform,  educate,  and  empower 
people  about  health  issues. 

(4)  Mobilize  community  partnerships 
to  identify  and  solve  health  problems. 

(5)  Develop  policies  and  plans  that 
support  individual  and  commimity 
health  efforts. 

(6)  Enforce  laws  and  regulations  that 
protect  health  and  ensiue  safety. 

(7)  Link  people  to  needed  personal 
health  services  and  assure  the 
provisions  of  health  care  when 
otherwise  unavailable. 

(8)  Assiue  a  competent  public  health 
and  personal  health  care  workforce. 

(9)  Evaluate  effectiveness, 
accessibility,  and  quaUty  of  personal 
and  population-based  hd&lth  services. 

(10)  Research  for  new  insights  and 
innovative  solutions  to  health  problems. 

Activities  should  be  designed  to 
increase  imderstanding,  adoption,  and 
ultimately  full  implementation  of  the 
Essential  Services  into  the  practice  of 
public  health.  Implementation  refers  to 
official  public  health  agencies 
incorporating -the  language  into 
operational  planning  and  the  policies 
and  procedures  of  their  programs  and 
services. 

CDC's  partnership  activities  have 
sought  to  strengthen  the  public  health 
system  within  all  commimities  through 
collaboratioD  with  local.  State,  and 


national  partners.  This  program  wUl 
further  strengthen  these  partnerships 
and  extend  the  reach  of  CDC's 
community-based  activities. 

In  September  1995.  the  CDC  Director 
presented  his  vision  of  partnership  at 
the  annual  meeting  of  State  and 
Territorial  Health  Officials.  This  vision 
outlined  three  critical  "principles  of 
partnership."  This  program 
announcement  addresses  each  of  these 
principles.  The  first  principle — shared 
vision — will  be  achieved  by  asking  each 
applicant  to.  individually  and 
collectively,  focus  their  creative  efforts 
on  the  development  and 
implementation  of  a  comprehensive, 
national  strategy  to  integrate  the 
Essential  Services  into  the  practice  of 
public  health.  The  second  principle^ 
regular,  effective  communication — ^will 
be  achieved,  as  each  appUcant  will 
develop  an  internal  capacity  building 
plan,  lliis  internal  plan  will  focus  on 
identified  needs,  with  particular 
emphasis  on  enhancing  internal  skills 
that  will  improve  electronic 
communication  and  information- 
sharing.  The  final  principle  of 
partnership — building  capacity  in  the 
community — will  be  achieved  by 
encouraging  associations  to  imdertake 
projects  and  activities  that  will 
strengthen  their  internal  abihty  to 
improve  community  capacities. 

Applicants  are  encouraged  to  design 
and  develop  creative  and  innovative 
methodologies  and  solutions,  and  seize 
every  opportunity  to  accelerate  the 
transfer  of  the  Essential  Services  into  all 
State  and  local  health  agencies  and 
thousands  of  communities.  In  addition, 
this  program  will  enhance  the  existing 
collaborative  partnerships  established 
between  CDC  and  national  pubUc  health 
associations  and  organizations. 

Purpose 

The  purpose  of  this  program  is  for 
CDC  to  develop  and  sustain 
partnerships  between  national 
associations  and  organizations  in  order 
to  strengthen  the  public  health  system 
by  effectively  incorporating  the 
Essential  Services  into  the  practice  of 
pubhc  health.  This  cooperative 
agreement  program  will: 

A.  Introduce  a  more  contemporary 
model  for  supporting  public  health 
partnerships  and  providing  associations 
with  increasing  flexibiUty  for 
administrative  decision-making. 

B.  Ensure  the  health  of  the  pubUc  is 
best  protected  and  served  by  integrating 
the  efforts  of  grantees  and  their 
constituency  to  coordinate  activities 
toward  incorp<»ation  of  these  services 
into  the  practice  of  public  health. 
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C.  Ensure  that  national  public  health 
associations  and  organizations  are 
supported  to  provide  the  most  effective 
and  sustainable  leadership  and 
consensus  of  mission.  -  | 

D.  Enhance  existing  partnership 
linkages  between  State  and  local  health 
agencies,  private  providers,  foundations, 
and  other  organizations  in  support  of 
the  Essential  Services. 

E.  Improve  understanding  and 
integration  of  all  leveb  of  governance 
through  coordination  of  public  health 
poUcy  and  program  implementation. 

F.  unprove  overall  pubUc  health 
management  by  undertaking  activities 
that  value  and  respect  diversity  among 
the  professional  disciplines  represented 
in  public  health. 

G.  Increase  partnership  opportunities 
with  private  sector  providers,  nonprofit 
and  not-for-profit  organizations  and 
Federal  agencies  with  responsibilities 
for  the  health  of  the  pubUc. 

Priority  consideration  will  be  given 
only  to  applications  supporting  CDC's 
initiative  to  strengthen  the  pubUc  health 
system  with  a  distinctive  focus  on  the 
Essential  Public  Health  Services.  While 
there  is  not  an  exact  formula  for 
distribution  of  funds  across  the 
identified  priorities  (see  the  section 
"Recipient  Activities").  CDC/Public 
Health  Practice  Program  Office  (PHPPO) 
offers  the  following  guidance:  (a)  At 
least  30%  of  the  requested  funds  will  be 
dedicated  to  Priority  #1,  (b)  at  least  20% 
of  the  requested  funds  will  be  dedicated 
to  Priority  «2,  and  (c)  at  least  10%  of  the 
reouested  funds  will  be  dedicated  to 
Pnority  #3.  This  "level  of  emphasis" 
recognizes  the  differing  needs  and 
capacities  among  potential  appUcants. 
Therefore,  CIXVPHPPO  expects 
appUcants  to  present  varied  plans 
which  justify  distribution  of  funds,  and 
are  appropriate  for  the  respective 
association  or  organization.  This 
guidance  further  reinforces  CDC's 
commitment  to  strengthening 
partnerships  by  requiring  eadi  applicant 
to  identify  the  most  appropriate 
association-specific  distribution  of  the 
balance  of  the  funding  request. 

Proffom  Requirements 

To  be  considered  for  funding  under 
this  program  announcement,  applicants 
must  address  each  of  the  three  priorities 
Usted  below.  Successful  partnership 
strategies  must  focus  on  identified 
priorities.  The  priorities  identified  in 
this  program  announcement  provide  a 
framework  for  potential  appUcants  to 
develop  and  focus  their  proposal.  This 
framework  offers  an  opportimity  for 
organizations  to  focus  more  emphasis 
on  performance  measures  and  specific 
indicators.  CDC  fully  recognizes  and 


accepts  the  probabiUty  that  appUcants 
wiU  submit  appUcations  with  varying 
degrees  of  emphasis  for  each  identified 
priority. 

Activities  proposed  must  be 
consistent  with  the  intent  of  the  priority 
area.  Each  activity  should  be 
constructed  in  the  context  of  how  it  will 
contribute  to  the  priority  and  vdtimately, 
to  a  national  strategy  for 
implementation  of  the  Essential 
Services.  Creative,  innovative  activities 
are  encouraged,  but  appUcants  are 
cautioned  that  implementation  plans 
must  be  designed  to  achieve  stated 
objectives.  All  activities  should  be 
coordinated  with  CDC,  and  when 
practical,  in  coUaboration  with  relevant 
national,  regional.  State,  and  local 
pubUc  health  ^ups. 

An  expectation  of  this  program  is  that 
each  grantee  becomes  an  advocate  for 
the  Essential  Services  as  "the  standard" 
for  official  health  agencies  and  supports 
agency  efforts  to  incorporate  the 
Essential  Services  language  into  their 
official  statenients  of  authority,  mission, 
and  operational  planning. 

In  conducting  activities  to  achieve  the 
purpose  of  this  program,  the  recipient 
will  be  responsible  for  the  following 
activities  imder  A.  (Recipient 
Activities),  and  CDC  will  be  responsible 
for  conducting  activities  under  B.  (CDC 
Activities). 

A.  Recipient  Activities 

Priority  #1    Promote  as  a  long-term 
pubUc  health  system's  outcome,  the 
translation  of  the  Essential  Services  as 
"the  standard"  for  the  practice  of  pubUc 
health. 

Projects/activities  that  may  accelerate 
the  translation  of  Essential  Services  into 
pubUc  health  practice  may  include:  (1) 
Promoting  partnerships,  such  as  joint 
projects,  meetings,  workshops,  and 
conferences,  (2)  demonstrating 
association  support  for  the  Essential 
Services  throi^  position  papers, 
resolutions,  and  formal 
recommendations.  (3)  enhancing  the 
Essential  Services  or  a  defined  subset, 
(4)  promoting  dialogue  that  moU  result 
in  consensus  definitions  for  the 
Essential  Services,  and  (5)  supporting 
"Implementation  of  Essential  PubUc 
Health  Services"  as  a  Year  2010. 
national  health  objective. 

Priority  #2    Improve  project  planning 
and  implementation  of  the  grantee  and 
their  constituencies,  whereby  evaluation 
plffiis  focus  on  objectives  and  indicatore 
of  measurable  pecformanoe. 

Projects/activities  that  may  emphasize 
performance  may  include:  (1)  Increasing 
the  grantee's  management  staff 
capacities  to  conduct  performance- 
based  planning,  implementation,  and 


evaltiation,  (2)  developing  appropriate 
indicatore  for  measuring  effectiveness  of 
activities,  including  projects  that  focus 
on  training,  ccHisiiltation,  and  technical 
assistance,  (3)  initiating  a  process  for 
peer  review  of  projects/activities,  (4) 
developing  procedures  for  sharing 
resources  among  partnere,  and  (5) 
increasing  capacity  to  access  and  utilize 
relevant  electronic  communication 
networks. 

Priority  *3    Build  the  internal 
capacities  of  the  grantee  to  develop, 
enhance,  and  sustain  partnership 
activities  among  both  traditional  and 
non-traditional  groups. 

Projects/ activities  that  may  enhance 
the  internal  capacities  of  the 
association/organization  may  include: 
(1)  Conducting  an  internal  needs 
assessment  (e.g.,  Assessment  Protocol 
for  ExceUence  in  PubUc  Health — 
APEXPH,  Part  I)  (2)  developing  a  plan 
to  address  identified  needs,  (3) 
identifying  opportunities  to  secure  new 
revenue  sources,  (4)  developing 
procedures  to  secure  individuals  with 
critical  skills  for  special  short-term 
needs,  (e.g.,  survey  design),  (5) 
acquiring  hard-  and  software  to  increase 
electronic  communication  and 
information-sharing  capacity,  and  (6) 
developing  an  organizational  capacity  to 
augment  project  implementation  with 
tedmical  assistance. 

B.  CDC  Activities 

1.  Provide  information  to,  and 
collaborate  with,  funded  associations 
and  organizations  in  developing  and 
implementing  short-  and  long-term 
pluis. 

2.  Provide  consultation,  assistance, 
and  guidance  in  planning  and 
implementing  program  ^tivities  under 
this  annoimcement  including  promotion 
and  pubUdty  related  to 
accomplishments. 

j3.  Assist  in  identifying,  acquiring,  or 
developing  jappropriate  materials  to  be 
used  in  projects  and  activities. 

4.  To  the  extent  that  resources  and 
skiUed  peraonnel  are  available,  provide 
science-based  collaboration  and 
technical  assistance. 

5.  Provide  technical  assistance  in 
developing  and  implementing 
evaluation  strategies  for  the  program. 

6.  FaciUtate  collaboration  with  other 
pubUc  and  private  sector  agencies 
involved  at  the  national,  regional.  State, 
and  commimity  levels  and  CaciUtate 
technical  assistance  between  other 
pubUc  and  private  agencies  at  all  levels. 

7.  FaciUtate  the  exchange  of  program 
information  and  technical  assistance 
among  pubUc  and  private  agencies  at  all 
levels. 
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8.  Monitor  the  successful  applicants' 
perfbimance,  projects,  activities  for 
compliance  with  all  programmatic, 
administrative,  and  budgetary 
requirements.  ^ 

Technical  Reporting  Requirements 

All  reports  must  be  submitted  to  Ron 
Van  Ouyne,  Grants  Management  Officer, 
Attention:  David  Elswick,  Grants 
Management  Branch,  Pnxnirement  and 
Grants  Office,  Centers  for  Disease 
Control  and  Prevention  (CDC),  255  East 
Paces  Fwry  Road.  NE..  Room  321. 
Mailstop  E-13.  Atlanta,  GA  30305.  The 
following  reports  are  required: 

A.  An  original  and  two  copies  of  a 
quarterly  narrative  progress  report  (not 
to  exceed  4  pages)  for  the  first,  second 
and  fourth  quarters  of  each  budget 
period  due  to  CDC  no  later  than  30  days 
after  the  end  of  each  quarter. 

B.  A  cumulative  progress  report  for 
the  first  three  quarters  of  each  budget 
period  as  part  of  a  grantee's 
continuation  application  for  funding 
diiring  the  project  period  (this  report 
will  serve  as  the  third  quarter  report). 
Progress  reports  should  dociunent 
activity  status  in  comparison  to  the 
stated  objectives  and  other  relevant 
observations.  Awardees  should  pay 
careful  attention  to  answering  the 
evaluation  questions  and  documenting 
accomplishments  and  problems 
encoimtered  in  meeting  program 
objectives,  as  described  in  the 
evaluation  requirements  section  in  their 
reports.  The  progress  report  is  intended 
not  only  as  a  way  of  informing  CDC  of 
the  progress  made  by  cooperative 
agreement  recipients  in  implementing 
projects  and  activities  and  evaliiating 
performance,  but  also  as  a  tool  for 
documenting  and  sharing  important 
information  with  other  organizations 
and  agencies.  CDC  may  share  portions 
of  the  progress  report  with  other 
partners,  grantees  and  Centers/Institute/ 
Offices  within  CDC. 

C.  A  Financial  Status  Report  (FSR)  no 
later  than  90  days  after  the  end  of  e^ 
budget  period.  A  final  FSR  and 
performance  report  are  required  no  later 
than  90  days  after  the  end  of  the  project 
period. 

Application  Content 

Applications  must  be  prepared  in 
accordance  with  PHS  Form  5161-1, 
information  contained  in  the  program 
announcement,  and  the  general 
instructions  outlined  below.  When 
writing  the  application,  careful 
consideration  should  be  given  to  the 
"Evaluation  Criteria"  section  below. 
The  applicant  should  provide  a  detailed 
description  of  the  objectives,  program 
plan,  intended  collaboration(s),  and 


evaluation  activities  for  the  first-year 
budget  period  only  and  briefly  describe 
future  activities  during  the  project 
period.  If  indirect  costs  are  requested,  a 
current,  approved  indirect  cost  rate 
agreement  must  be  included  with  the 
application. 

Proof  of  nonprofit  and  organizational 
statiM  and  compliance  with  all  other 
eligibility  criteria  must  be  submitted 
with  the  application  for  determination 
of  eligibility. 

Applicants  must  use  the  follovying 
format  for  the  narrative  portion  of  their 
applications  and  refer  to  the  relevant 
program  requirements  and  guidance, 
address  requirements  and  issues  in  A- 
G  as  follows,  and  consider  the  review 
and  evaluation  criteria  when  developing 
the  application.  Applicants  must 
address  all  three  priorities,  but  have 
some  discretion  regarding  the  level  of 
activity  and  commitment  of  funds. 

A.  Abstract  (not  to  exceed  1  page): 
Summarize  the  overall  proposal 
including  the  applicant's  organizational 
structure,  projects/activities,  funding 
request,  collaboration  and  coordination 
with  CDC  and  other  national 
associations  and  organizations,  and 
relationship  to  priority  area. 

I.  Translating  the  Essential  Services 
into  Dublic  health  practice  (Priority  #1) 

n.  Increasing  emphasis  on 
performance  measures  (Priority  #2) 

m.  Enhancing  internal  capacities 
(Priority  #3) 

B.  Program  Rationale  and  Need  (not  to 
exceed  three  pages): 

1 .  For  activities  related  to  the 
Essential  Services,  describe  the  rationale 
for  the  projects/activities  and  include  a 
summary  of  existing  information  on 
identified  association  needs  that  the 
proposed  program  will  help  address. 
This  should  include  a  description  of  the 
activity,  the  expected  impact  on  the 
need,  and  an  explanation  of  how  the 
activity  will  contribute  to  the  national 
strategy  to  strengthen  the  public  health 
system,  particularly  as  it  relates  to  the 
Essential  Pxiblic  Health  Services. 

2.  For  activities  that  focus  on 
increasing  performance,  applicants 
should  focus  their  attention  to  progress 
relative  to  their  objectives.  In  situations 
where  the  performance  is  difficult  to 
measure  or  not  easily  quantifiable,  the 
proposal  should  outline  activities  with 
a  series  of  time-phased  tasks  to  be 
completed  diiring  the  budget  period. 

3.  For  capacity  building  activities, 
including  staff  training,  describe  the 
need(s)  to  be  met,  why  it  is  necessary, 
and  how  it  will  impact  or  benefit  the 
association.  This  should  include  an 
explanation  of  how  this  capacity 
building  activity  may  contribute  to  the 
overall  national  implementation 


strategy.  Any  relevant  evidence 
supporting  this  need  should  be  included 
in  the  application. 

C.  Program  Objectives  (not  to  exceed 
one  page):  Specify  the  measurable 
program  objectives.  An  outcome 
objective  will  address  (at  least  partially) 
resolution  of  an  immet  need.  Include  at 
least  one  outcome  objective  for  each 
priority,  and  the  indicators  that  will  be 
used  to  measure  activities  and 
benchmarks  toward  meeting  those 
objectives. 

D.  Detail  Experience  (not  to  exceed 
two  pages):  Specify  time,  project  title, 
and  organization's  role  related  to 
previous  public  health  initiatives. 
Accomplishments  with  supporting 
documentation  and  evidence  of  an 
association's  sustainability  will  be  a 
critical  component  in  the  evaluation 
phase  of  eadi  applicant's  proposal.  An 
applicant's  experience  should  be 
described  in  relation  to  its  ability  to 
provide  technical  assistance  and/or 
training  or  other  relevant  technical 
assistance  to  affiliates,  constituency 
groups,  other  organizations,  and 
agencies.  This  should  also  demonstrate 
the  applicant's  understanding  of  the 
varying  information  needs  of  those 
workii^  with  specific  audience 
segments,  and  how  these  varying  needs 
will  be  addressed. 

E.  Collaboration/Coordination  (not  to 
exceed  two  pages): 

1.  Describe  in  sufficient  detail  the 
intended  collaboration,  coordination, 
and  relationships  with  CDC;  regional. 
State,  and  local  affiliates,  members,  etc.; 
other  national  organizations;  State/local 
health  agencies;  commimity-based 
organizations;  and  other  organizations 
and  agencies.  Letters  of  support  would 
be  evidence  of  collaboration. 

2.  Describe  the  role  of  efich  of  the 
collaborating  organizations,  including 
the  specific  activities  each  will 
undertake  in  the  pro{>osed  program 
plan.  Describe  proposed  technical 
assistance  activities  anticipated  and 
summarize  other  efforts  to  secure 
collaboration  in  the  proposed  program 
plan. 

3.  Describe  past  experience,  if  any,  in 
collaborating  and  coordinating  programs 
and  activities  among  other 
organizations. 

4.  Include  in  the  attachments 
evidence  of  past  collaboration  and 
coordination,  such  as  jointly-developed 
work  plans  or  memoranda  of 
understanding. 

F.  Evaluation  Plan  (not  to  exceed  two 
pages):  Describe  the  plan  for  evaluating 
program  activities  and  services.  Indicate 
how  progress  toward  achieving 
objectives  will  be  measured  and  how 
the  quality  of  services  will  be  ensured 
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or  how  the  appUcant  will  woik  with 
CDC  to  develop  and  implement  a 
comprehensive  evaluation  plan. 
Describe  how  needs  for  technical 
assistance  and  training  vrill  be 
identified  and  monitored,  and  specify 
the  process  throtigh  which  program 
objectives  and  plans  will  be  modified  to 
meet  the  emerging  and  changing  needs 
of  target  populations  and  the 
organizations  and  agencies  serving 
them. 

G.  Attachments  (attach  the  following 
documents): 

1.  Proof  of  the  appUcant 
organization's  nonprofit  status. 

2.  A  list  of  partiapating  affiliates  or 
organizations,  or  description  of  the 
constituency(ies)  served  by  the 
applicant. 

3.  A  list  of  the  names,  addresses,  and 
phone  numbers  of  members  of  the 
board(s)  or  governing  body(ies)  for  the 
applicant. 

Evaluation  Criteria 

Applications  will  be  objectively 
reviewed  and  evaluated  in  accordance 
with  the  following  criteria: 

I.  Review  and  Evaluation  of  AppUcation 

A.  Organizational  Capability  (20%) 
The  extent  to  which  the  appUcant 

docimients: 

(1)  Recent  experience  administering/ 
coordinating  health-related,  pubUc 
health,  or  community-based  programs  in 
conjunction  with  a  national  plan,  and 

(2)  AbiUty  to  access  and  influence  a 
particular  sector  such  as  pubUc,  private, 
professional,  volimtary  groups  through  a 
network  of  affiUates,  constituents,  or 
members,  and 

(3)  Capacity  (or  planned  capacity)  to 
provide  technical  assistance  and 
training  to  their  affiliates,  constituents, 
members,  and  others  regarding  the 
Essential  Services. 

B.  Understanding  of  the  Problem  (15%) 
The  extent  to  which  the  appUcant 

demonstrates  and  dociunents  an 
imderstanding  of  the  priorities  for  the 
pubUc  health  system,  the  unmet  needs 
of  the  association  or  organization,  and 
the  opportunities  and  barriers  that  exist 
among  the  target  audience(s). 

C.  Program  Objectives  (15%) 

The  extent  to  which  the  proposed 
objectives  are  specific,  measurable, 
time-phased,  and  consistent  with  the 
purpose  of  the  program  announcement, 
the  identified  priorities,  and  the 
appUcant  organization's  overaU  mission. 

D.  Quality  of  Plan  (20%)  J  . 
The  strength  of  the  appUcant's  plan 

for  conducting  program  activities  and 
the  likelihood  that  the  proposed  plans 
will  adequately  address  the  priorities. 


E.  Organizational  Experience  (15%) 

■    The  extent  to  whidi  the  appUcant  can 
demonstrate  existing  support  for 
partnership  activities  and  coUaboration 
with  CDC,  other  associations  and 
organizations,  and  official  pubUc  health 
agencies. 

F.  Evaluation  Plan  (15%) 

The  extent  to  which  the  evaluation 
plan  measures  the  achievement  of  , 
program  objectives  and  monitors  the 
implementation  of  proposed  activities 
or  the  commitment  to  implement  a 
collaboratively  developed  evaluation 
plan. 

G.  Budget  Justification  (not  scored) 
The  budget  MdU  be  evaluated  for  the 

extent  to  which  it  is  reasonable,  clearly 
justified,  and  consistent  with  the 
intended  use  of  cooperative  agreement 
funds.  AppUcants  are  also  requested  to 
present  an  estimate  (percentage)  of  their 
total  request  budgeted  for  eadl 
identified  priority. 

n.  Prededsional  Site  Visits 

Site  visits  may  be  conducted  before 
CDC  makes  final  funding  decisions. 
Only  those  associations  and 
organizations  with  high-ranking 
appUcations  may  be  visited.  Ehiring  the 
visit,  CDC  staff  will  meet  with  project 
staff,  a  representative  of  the  board  of 
directors,  and  other  appUcant  principals 
to  assess  the  appUcant's  abiUty  to 
implement  the  proposed  program, 
review  the  application  and  program 
plans  for  current  or  planned  activities, 
and  determine  the  special  programmatic 
conditions  and  technical  assistance 
requirements  of  the  appUcant. 

Executive  Order  12372  Review 

This  program  is jiot  subject  to  the 
Executive  Order  12372  review. 

PubUc  Health  System  Reporting 
Requirements 

This  program  is  not  subject  to  the 
PubUc  Health  System  Reporting 
Requirements. 

Catalog  of  Federal  Domestic  Assistance 

The  Catalog  of  Federal  Domestic 
Assistance  Nimiber  is  93.283. 

Other  Requirements 

A.  ConfidentiaUty  of  Records:  All 
identifying  information  obtained  in 
connection  with  the  provision  of 
services  to  any  person  in  any  program 
that  is  being  carried  out  through  a 
cooperative  agreement  made  imder  this 
announcement  may  not  be  disclosed 
unless  required  by  a  law  of  a  State  or 
poUtical  subdivision  or  unless  written, 
volimtary  informed  consent  is  provided 
by  persons  who  receive  services. 


B.  OMB  Review:  Projects/activities 
that  involve  the  coUection  of 
information  from  10  at  more  individuals 
and  funded  by  the  cooperative 
agreement  wiU  be  subject  to  review  by 
the  Office  of  Management  and  Budget 
under  the  Paperwoik  Reduction  Act 

Application  and  Submission  Deadline 

PreappUcation  Letter  of  Intent 

A  non-binding  letter  of  intent-to- 
apply  is  required  from  potential 
applicants.  An  original  and  two  copies 
of  the  letter  should  be  submitted  to  the 
Grants  Management  Branch,  CDC  at  the 
address  for  Ron  Van  Duyne  given  below. 
It  should  be  postmarked  no  later  than 
January  15, 1997.  The  letter  should 
identify  the  announcement  number, 
name  of  the  Principal  Investigator,  and 
specify  the  activity(ies)  to  be  addressed 
by  the  proposed  project.  The  letter  of 
intent  does  not  influence  review  or 
funding  decisions,  but  it  will  enable 
CDC  to  plan  the  review  more  efficiently, 
and  will  ensure  that  each  applicant 
receives  timely  and  relevant  information 
prior  to  appUcation  submission. 

AppUcation 

The  original  and  two  copies  of  the 
application  PHS  Form  5161-1  (Revised 
7/92,  OMB  Control  Number  0937-0189) 
must  be  submitted  to  Ron  Van  Duyne, 
Grants  Management  Officer,  Grants 
Management  Branch,  Procurement  and 
Grants  Office,  Centers  for  Disease 
Control  and  Prevention  (CDC),  255  East 
Paces  Ferry  Road,  NE.,  Room  321, 
Mailstop  E-13,  Atlanta,  GA  30305,  on  or 
before  February  14. 1997. 

1.  Deadline:  AppUcations  meet  the 
deadline  if  they  are  either 

(a)  Received  on  or  before  the  deadline 
date;  or 

(b)  Sent  on  or  before  the  deadline  date 
and  received  in  time  for  submission  to 
the  objective  review  group.  (AppUcants 
must  request  a  legibly  dated  U.S.  Postal 
Service  postmark  or  obtain  a  legibly 
dated  receipt  from  a  conmiercial  carrier 
or  U.S.  Postal  Service.  Private  metered 
postmarks  wiU  not  be  acceptable  as 
proof  of  timely  mailing.) 

2.  Late  Applications:  AppUcations 
which  do  not  meet  the  criteria  in  1.  (a) 
or  1.  (b),  above  are  considered  late 
appUcations.  Late  appUcations  wiU  not 
be  considered  and  wiU  be  returned  to 
appUcants. 

Where  to  Obtain  Additional  Information 

A  complete  program  description, 
information  on  appUcation  procedures, 
an  appUcation  package,  and  business 
management  technical  assistance  may 
be  obtained  from  David  Elswick.  Grants 
Management  Specialist,  Grants 
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Management  Branch.  Prociuement  and 
Grants  Office,  Centers  for  Disease 
Control  and  Prevention  (CDC),  255  East 
Paces  Ferry  Road,  NE..  Room  321, 
Mailstop  E-13,  Atlanta,  GA  30305, 
telephone  (404)  842-6521,  Internet 
address;  DCEldopspgol.em.cdc.gov. 
Programmatic  technical  assistance  may 
be  obtained  from  Deane  Johnson, 
Division  of  Public  Health  Systems, 
Public  Health  Practice  Program  Office, 
Centers  for  Disease  Control  and 
Prevention  (CDC),  1600  Clifton  Road, 
NE.,  Mailstop  K-39.  Atlanta.  GA  30333. 
telephone  (770)  486-2495. 

Please  refer  to  Announcement  711 
when  requesting  information  and 
submitting  an  application. 

Potential  applicants  may  obtain  a 
copy  of  "Healthy  People  2000"  (Full 
Report,  Stock  No.  017-001-00474-0)  or 
"Healthy  People  2000"  (Summary 
Report,  Stock  No.  017-001-00473-1) 
referenced  in  the  WTROOUCnON  through 
the  Superintendent  of  Docvunents, 
Govenmient  Printing  Office, 
Washington,  DC  20402-9325.  telephone 
(202) 512-1800. 

Dated:  December  10, 1996 
JoMph  R.  Cuter, 

Acting  Associate  Director  for  Management 
and  Operations,  Centers  for  Disease  Control 
and  Prevention  (CDC). 

(FR  Doa  96-31822  Filed  12-13-96;  8:45  am] 
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Board  of  Scientific  Couneelors, 
National  Institute  for  Occupetional 
Safety  and  Health:  Announcement  of 
Meeting  and  Request  for  Comments  on 
Dieeel  Exhaust  Study  Protocol 

In  accordance  with  section  10(a)(2)  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L.  92-463).  the  Centers  for  Disease 
Control  and  Prevention  (CDC) 
annoimces  the  following  conmiittee 
meeting: 

Name:  Board  of  Scientific  Cotmselors, 
NatioDal  Institute  for  Occupational  Safety 
and  Health  (BSC.  NIOSH). 

Time  and  Date:  9  a.m.-5  p.m.,  January  14, 
1997. 

Place:  The  Washington  Court  Hotel, 
Montpelier  Room,  525  New  Jersey  Avenue 
NW,  Washington.  DC  20001. 

Status:  Open  to  the  public,  limited  only  by 
the  space  available.  The  meeting  room 
accommodates  approximately  50  people. 

Purpose:  The  BSC.  NIOSH  is  chaigeid  with 
providing  advice  to  the  Director,  NIOSH  on 
NIOSH  reioarch  programs.  Specifically,  the 
Board  shall  provide  guidance  on  NIOSH's 
research  activities  related  to  developing  and 
evaluating  h3rpothese8,  systematically 
documenting  findings,  and  disseminatiag 
results. 

Klatters  to  be  Discussed:  Agenda  items 
include  a  report  &am  the  Director  of  NIOSH 


and  reports  on  the  January  NIOSH/OSHA 
effective  eigonomic  practices  confiBranca: 
NIOSH  construction  and  agriculture 
programs;  women's  safety  and  health  at 
work;  the  National  Occupational  Research 
Agenda;  review  of  the  Health  Hazard 
Evaluation  Program;  and  future  activities  of 
the  Board. 

In  addition,  the  Board  will  consider  the 
August  1995  draft  protocol  for  the  NIOSH/ 
National  Cancer  Institute  (NQ)  study  entitled 
"A  Cbhort  Mortality  Study  With  a  Nested 
Caae-Control  Study  of  Lung  Cancer  and 
Dieael  Exhaust  Among  Non-Metal  Minora." 
The  Board  «iKU  provide  NIOSH  with  an 
assessment  of  the  scientific  quality  of  the 
draft  protocol,  including  a  review  of  the 
stated  objectives  of  the  study  and  the 
methods  proposed  to  achieve  thoae 
objectives. 

Given  the  public  interest  in  this  study,  the 
Board  and  NIOSH  will  review  the  drafi 
I»otocol  as  follows: 

1.  On  January  14, 1996,  the  Board  will 
begin  its  review  of  the  draft  protocol. 

2.  Copies  of  the  drafi  protocol  are  available 
from  Michael  Attfield,  Ph.D..  NIOSH  Project 
Director,  NIOSH,  Division  of  Respiratory 
Disease  Studies,  Mail  Stop  234. 1095 
Willowdale  Road,  Morgantown,  West 
Virginia  26505-2888;  (304)285-5751; 
Internet  address  mdalOniordsl. em.cdc.gov; 
and  from  the  NIOSH  Home  Page  at  http:// 
wrww.cdc.gov /niosh/homepage.html. 

3.  The  public  is  invited  to  submit  written 
comments  on  the  draft  protocol  to  NIOSH 
through  January  31, 1997.  All  wrritten 
comments  should  be  submitted  to  Dr. 
Attfield  at  the  above  address.  At  this  January 
14, 1997  meeting  of  the  Board,  members  of 
the  public  may  make  oral  comments  up  to 
five  minutes  in  length  if  time  allows. 

4.  NIOSH  will  revise  the  draft  protocol 
after  receipt  of  alt  written  and  oral 
comments.  A  revised  protocol  will  thereafter 
be  made  available  to  the  Board  and  to  any 
interested  person.  The  availability  of  the 
revised  protocol  will  be  announced  in  the 
Federal  Ragistar  and  on  the  NIOSH  Home 
Page. 

5.  In  approximately  90  days  following  the 
January  14. 1997  meeting,  the  Board  wriU 
reconvene  at  a  public  meeting  (to  be 
annoimced  in  the  Federal  Registar)  to 
consider  the  revised  protocol  and  any  written 
comments  provided  to  NIOSH.  The  Board 
will  provide  comments  and 
reconmiendations  to  NIOSH  on  the  revised 
protocol. 

Agenda  items  are  subject  to  change  as 
priorities  dictate. 

Contact  Person  for  More  Information: 
Bryan  D.  Hardin,  Ph.D.,  Executive  Secretary, 
BSC.  NIOSH.  CDC.  200  Independence 
Avenua^SW,  Humphrey  Building, 
Washington,  DC  20201,  telephone  (202)  205- 
8556. 

Dated:  December  11, 1996.  .    .> 

John  C  Burckhardt, 

Acting  Director.  Management  Analysis  and 
Services  Office,  Centers  for  Disease  Control 
and  Prevention  (CDC). 

[FR  Doc  96-31948  Filed  12-13-96;  8:45  am] 
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Natiofial  Instltutse  of  Heelth 

Proposed  CoHectlon;  Comment 
Request;  Clinical,  Laboratory,  and 
Epidemiologic  Charadsrlzatlon  of 
IndMduals  at  High  Risk  of  Cancer 

SUMMARY:  In  compliance  with  the 
requirement  of  Section  3506(cM2)(A)  of 
the  Paperwork  Reduction  Act  of  1995, 
for  opportimlty  for  public  comment  on 
proposed  extension  of  existing  data 
collection  profects,  the  National  Cancer 
Institute  (NO),  the  National  Institutes  of 
Health  (NTH)  will  publish  periodic 
stmunaries  of  proposed  pro)ect8  to  be 
submitted  to  the  Office  of  Management 
and  Budget  (OMB)  for  review  and 
approval. 

PROPOSED  COLLECTION:  Title  Clinical. 
Laboratory,  and  Epidemiologic 
Characteriration  of  Individiials  at  High 
Risk  of  Cancer.  Type  of  Information 
Collection  Request:  Extension  of  OMB 
No.  0925-0194  (Expiration  date  01/31/ 
97).  Need  and  Use  of  Information 
Collection:  This  ongoing  research  study 
will  identify  cancer-prone  p>ersons  in 
order  to  learn  about  cancer  risk  and 
cancer  causes  in  individuals  and 
families.  The  primary  objectives  of  this 
research  study  are  to  utilize  clinical, 
laboratory,  and  epidemiologic 
approaches  in  studies  of  individuals 
and  families  at  high  risk  of  cancer  to 
identify  and  further  characterize  cancer 
susceptibility  Cactors.  Respondents  are 
members  of  families  in  which  multiple 
cancers  are  thought  to  have  occurred. 
Information  about  the  occurrence  of 
cancer  is  collected  and  reviewed  to 
determine  eligibility  for  further  etiologic 
study.  Participation  is  entirely 
volimtary.  The  findings  will  lead  to  a 
better  imderstanding  of  the  causes  and 
risk  factors  for  selected  Cancers,  which 
may  reduce  cancer  incidence,  and 
promote  the  earlier  diagnosis  of  some 
cancers.  Frequency  of  Response:  One 
time.  Affected  Public:  Individuals  or 
households.  Type  of  Respondents: 
Adults.  The  annual  reporting  burden  is 
as  follows:  Estimated  Number  of 
Respondents:  600  per  year.  Estimated 
Ntimber  of  Responses  per  Respondent:  ■ 
1;  Average  Burden  Hours  Per  Response: 
.75;  and  Estimated  Total  Annual  Burden 
Hours  Requested:  450.  The  annualized 
cost  to  respondent  is  estimated  at: 
$4,500.  There  are  no  Capital  Costs  to 
report.  There  are  no  Operating  or 
h^intenance  Costs  to  report 
REQUEST  FOR  COMMENTS:  Written 
comments  and/or  suggestions  from  the 
public  and  afiiacted  agencies  are  invited 
on  one  or  more  of  the  following  points: 
(1)  Whether  the  proposed  collection  of 
infbrmatioD  is  necessary  for  the  proper 
performance  of  the  function  of  the 
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agency,  including  whether  the 
informaticHi  will  have  practical  utility; 
(2)  The  accuracy  of  the  agency's 
estimate  of  the  burden  of  the  proposed 
collection  of  information,  including  the 
validity  of  the  methodology  and 
assumptions  used;  (3)  Ways  to  enhance 
the  quality,  utility,  and  clarity  of  the 
informaticm  to  be  collected;  and  (4) 
Ways  to  wiit>'"'<"*  the  Inirden  of  the 
collection  of  infonnation  on  those  who 
are  to  respond,  including  the  use  of 
appropriate  automated,  electronic, 
mechanical,  or  other  technological 
collection  techniques  or  other  forms  of 
information  technology. 
FOR  FURTHER  INFORMATION:To  request 
more  information  on  this  project  or  to 
obtain  a  copy  of  the  data  collection 
plans  and  instrument,  write  to  Dr. 
Margaret  Tucker,  Chief,  Goietic 
Epidemiology  Branch,  National  Cancer 
Institute,  NIH,  Execiitive  Plaza  North, 
Room  439, 6130  Executive  Blvd., 
Bethesda,  MD  20892.  or  call  non-toll- 
free  number  (301)  496-4375,  or  E-mail 
yoiu'  request,  including  your  address  to: 
tuckerpOepndcejiCi.nih.gov 
COMMENTS  DUE  DATE:  Comments 
regarding  this  information  collection  are 


best  assured  of  having  their  full  effect  if 
received  on  or  before  February  14, 1997. 

Dated:  December  9, 1996. 
NandeL-BUw, 
OMB  Project  Qearance  Liaison. 
[FR  Doc  96-31781  Filed  12-13-96;  8:45  am] 
aiUJNQ  coot  4140-01-M 


Proposed  Collection;  Comment 
Request;  NCI  Cancer  Information 
Service  Demographic/Customer  - 
Service  Data  Collection 

SUMMARY:  In  compliance  with  the 
requirement  of  Section  3506(c)(2)(A)  of 
the  Paperwork  Reduction  Act  of  1995, 
for  opportunity  for  public  comment  on 
propc»ed  data  collection  projects,  the 
National  Cancer  Institute,  the  National 
Institutes  of  Health  (NIH)  will  publish 
periodic  summaries  of  proposed 
projects  to  be  submitted  to  the  Office  of 
Managei^ent  and  Budget  (OMB)  for 
review  and  approval. 
PROPOSED  COLLECTION:  Title:  NQ  Cancer 
Infomution  Service  Demographic/ 
Customer  Service  Data  Collection.  Type 
of  Infonnation  Collection  Request: 
Revision  of  a  currently  approved 


collection.  Fonn  Number:  0937-0201. 
Need  and  Use  of  Infonnation  Collection: 
The  CIS  provides  the  general  public, 
cancer  patients,  familieis.  health 
professionals,  and  others  with  the  latest 
infonnation  on  cancer.  Essential  to 
providing  the  best  customer  service  is 
the  need  to  collect  data  about  callers 
and  how  they  found  out  about  the 
service.  This  efibrt  involves  asking 
seven  questions  to  five  categories  of 
callers  for  an  annual  total  of 
approximately  378.165  callers. 
Frequency  of  Response:  Single  time. 
Affected  Public:  Individuals  or 
households.  Type  of  Respondents: 
Patients,  relatives,  friends,  and  general 
public.  The  annual  reporting  burden  is 
as  follows:  Estimated  Number  of 
Respondents:  378,165;  Estimated 
Number  of  Responses  per  Respondent: 
1;  Average  Burden  Hours  Per  Response: 
.0167;  and  Estimated  Total  Annual 
Burden  Hours  Requested:  6.303.  The 
annualized  cost  to  respondents  is 
estimated  at:  $75,633.  There  are  no 
Capital  Costs  to  report  There  are  no 
Operating  or  Maintenance  Costs  to 
report. 


Estimated  number 
of  respondents 

Avera{)e  txjrden 
hours  per  response 

Fstimatod  total  an- 
nual burden  hours 
requested 

Type  of  Respondents  •       . 

cstiomatea  numoer 

of  responses  per 

respondent 

378.165 

1 

.0167 

6,303 

Total 

6.303 

REQUEST  FOR  COMMENTS:  Written 
comments  and/or  suggestions  from  the 
public  and  affected  agencies  are  invited 
on  one  or  more  of  the  following  points: 

(1)  Whether  the  proposed  collection  of 
infonnation  is  necessary  for  the  proper 
performance  of  the  function  of  the 
agency,  including  whether  the 
information  will  have  practical  utility; 

(2)  The  accvu^cy  of  the  agwicy's 
estimate  of  the  burden  of  the  proposed 
collection  of  infonnation,  including  the 
validity  of  the  methodology  and 
assumptions  used;  (3)  Ways  to  enhance 
the  qiiahty.  utility,  and  clarity  of  the 
information  to  be  collected;  and  (4) 
Ways  to  minimize  the  burden  of  the 
collection  of  infonnation  on  those  who 
are  to  respond,  including  the  use  of 
appropriate  automated,  electronic, 
mechanical,  or  other  technological 
collection  techniques  or  other  forms  of 
infonnation  technology.. 

FOR  FURTHER  INFORMATION  CONTACT:  To 
request  more  information  on  the 
proposed  project  or  to  obtain  a  copy  of 
the  data  collection  plans  and 
instructions,  contact  Chris  Thomsen. 
Acting  Chief,  Cancer  Information 


•Jk 


Service,  National  Cancer  Institute.  NIH. 
Building  31.  Room  10A16,  9000 
Rockville  Pike,  Bethesda,  MD  20892.  or 
call  non-toll-free  number  (301)  496- 
5583  or  E-mail  your  request,  including 
your  address  to: 
thomsenc@occ.nci.nih.gov 

COMMENTS  DUE  DATE:  Comments 
regarding  this  infonnation  collection  are 
best  assured  of  having  their  full  effect  if 
received  on  or  before  February  14. 1997. 

Dated:  December  9, 1996. 
Nande  L.  BUa>. 
OMB  Project  Qearance  Liaison. 
(FR  Doc.  96-31782  Filed  12-l»-96;  8:45  am] 
BUJNQ  CODE  414»41-M 

National  Institute  of  General  Medical 
Sciences;  Notice  of  Meeting  of  the 
National  Advisory  General  Medical 
Sciences  Council 

Pursuant  to  Pub.  L.  92-463,  notice  is 
hereby  given  of  the  meeting  of  the 
National  Advisory  General  Medical 
Sciences  Council,  National  Institute  of 
General  Medical  Sciences.  National 
Institutes  of  Health,  on  January  30-31. 


1997.  Natcher  Building  45.  Conference 
Rooms  El  and  E2,  Bethesda,  Maryland. 

This  meeting  will  be  open  to  the 
pubUc  from  11  a.m.  to  6  p.m.  on  January 
30.  and  bam  8:30  a.m.  to  10:30  a.m.  on 
January  31.  for  the  discussion  of 
program  poUdes  and  issues,  opening 
reniarics.  report  of  the  Director,  NIGMS, 
and  other  business  of  Coimcil. 
Attendance  by  the  public  will  be  limited 
to  space  available. 

In  accordance  with  provisions  set 
forth  in  sees.  552b(c)(4)  and  552b(c)(6), 
Title  5,  U.S.C.  and  sec.  10(d)  of  Pub.  L. 
92-463.  the  meeting  will  be  closed  to 
the  public  on  January  30  form  8:30  a.m. 
to  11:00  a.m.,  and  on  January  31.  from 
10:30  a.m.  until  adjournment,  for  the 
review,  discussion,  and  evaluation  of 
individual  grant  applications.  Hie 
discussions  of  these  applications  could 
reveal  confidential  trade  secrets  or 
commercial  property  such  as  patentable 
material,  and  personal  information 
canceming  individuals  associated  with 
the  applications,  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Mrs.  Ann  Dieffenbach.  Public 
Information  Officer,  National  Institute  of 
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General  Medical  Sciences,  National 
Institutes  of  Health.  Natcher  Building, 
Room  3AS-43H.  Bethesda,  Maryland 
20892,  telephone:  301-496-7301,  FAX 
301-402-0224.  will  provide  a  simmiary 
of  the  meeting,  and  a  roster  of  Council 
members.  Individuals  who  plan  to 
attend  and  need  special  assistance,  such 
as  sign  language  interpretation  or  other 
reasonable  acconunodations,  should 
contact  Mrs.  Dieffenbach  in  advance  of 
the  meeting.  Dr.  W.  Sue  Shafer, 
Executive  Secretary,  NAGMS  Council, 
National  Institutes  of  Health,  Natcher 
Building,  Room  2AN-32C,  Bethesda, 
Maryland  20892,  telephone:  301-594- 
4499  will  provide  substantive  program 
information  upon  request 

(Catalog  of  Federal  Domestic  Assistance 
Ptxjgram  Nos.  93.821,  Biophysics  and 
Physiological  Sciences;  93.859, 
Phannacological  Sciences;  93.862,  Genetics 
Research:  93.863,  Cellular  and  Molectilar 
Basis  of  Disease  Research;  93.880,  Minwity 
Access  Research  Careers  [K4ARCI;  and 
93.375,  Minority  Biomedical  Research 
Support  [MBRSl;  Special  Programs.  93.960) 

Dated:  December  6, 1996. 
Paula  N.  HayM, 

Acting  Committee  ManagBment  Officer,  NUi. 
(FR  Doc.  96-31773  Filed  12-13-96;  8:45  am] 
HLUNQ  COOK  4Me-at-M 


Public  Health  Service 

National  Toxicology  Program; 
Avaliabillty  of  Technical  Report  on 
Toxicology  and  Carcinogeneala        * 
Studiee  of  Nickel  Subsulfide 

The  HHS*  National  Toxicology 
Program  announces  the  availability  of 
the  NTP  Technical  Report  on  the 
toxicology  and  carcinogenesis  studies  of 
nickel  sij^iilfide,  this  study  was 
conducted  because  there  is  potential  for 
exposuire  to  this  nickel  compound 
dxuing  mining  production  and/or 
manufacturing  processes  in  the  nickel 
industry. 

Toxicology  and  carcinogenicity 
studies  were  conducted  by  inhalation 
administration  of  nickel  subsulfide  to  a 
core  group  of  63  F344/N  rats  of  each  sex 
at  0. 0.15,  or  1  mg  (equivalent  to  0,  0.11, 
or  0.73  nickel  mg/m^)  for  6  hours  per 
day,  5  days  per  week,  for  up  to  104 
weeks  and  groups  of  80  B6C3Fi  mice  of 
each  sex  at  0.  0.6.  or  1.2  mg  (equivalent 
to  0. 0.44.  or  0.88  mg  nickel/m^)  for  6 
hours  per  day,  5  days  per  week  for  up 
to  105  weeks.  Animals  were  removed  at 
7  or  15  months  for  interim  evaluation 
and/or  determination  ollimg  nickel 
levels. 

Under  the  conditions  of  these  2-year 
inhalation  studies,  there  was  clear 


evidence  of  carcinogenic  activity  *  of  ' 
nickel  subsulfide  in  male  F344/N  rats 
based  on  increased  incidences  of 
alveolar/bronchiolar  adenoma, 
carcinoma,  and  adenoma  or  carcinoma 
(combined)  and  on  increased  incidences 
of  benign,  malignant,  and  benign  or 
malignant  (combined)  -     , 

pheochromocytoma  of  the  adrenal        " 
medulla.  There  was  clear  evidence  of 
carcinogenic  activity  of  nickel 
subsulfide  in  female  F344/N  rats  based 
on  increased  incidences  of  alveolar/ 
bronchiolar  carcinoma  and  alveolar/ 
bronchiolar  adenonu  or  carcinoma 
(combined)  and  an  increased  incidence 
of  benign  pheochromocytoma  of  the 
adrenal  medulla.  There  was  no  evidence 
of  carcinogenic  activity  of  nickel 
subsulfide  in  male  or  female  B6C3F| 
mice  exposed  to  0.6  or  1.2  mg/m^. 

Exposure  of  male  and  femcue  rats  to 
nickel  sxibsulfide  by  inhalation  for  2 
years  resuhed  in  inflammation, 
hyperplasia,  and  fibrosis  in  the  lung; 
inflammation  and  atrophy  of  the 
olfactory  opitheliima  in  the  nose;  and 
hyperplasia  in  the  adrenal  medulla 
(females).  Exposure  of  male  and  female 
mice  to  nickel  subsulfide  by  inhalation 
for  2  years  resulted  in  inflammation, 
bronrhialization,  hyperplasia,  and 
fibrosis  in  the  lung  and  inflammation 
and  atrophy  of  the  olfactory  epithelium 
in  the  nose. 

Copies  of  Toxicology  and 
Carcinogenesis  Studies  Nickel 
Subsulfide  (CAS  No.  12035-72-2)  (TR- 
453)  are  available  without  charge  from 
Central  Data  Management,  NIEHS,  MD 
El-02  P.O.  Box  12233,  Research 
Triangle  Park,  NC  27709;  telephone 
(919)  541-3419. 

Dated:  November  13, 1996.  ' 

Samuel  H.  Wilton. 
Deputy  Director.  NIEHS. 
[FR  Doc.  96-31774  Filed  12-13-fl6;  8:45  am] 

HLLMQ  CODE  4140-ei-M 


National  Toxicology  Program; 
Availability  of  Technical  Report  on 
Toxicology  and  Carcinogeneeia 
Studies  Of  Nickel  Oxide 

The  HHS'  National  Toxicology 
Program  announces  the  availability  of 
the  NTP  Technical  Report  on  the 
toxicology  and  carcinogenesis  studies  of 
nickel  oxide.  Nickel  oxide  "sinters"  are 
used  in  stainless  steel  and  alloy  steel 
production.  Nickel  oxide  was 


nominated  by  the  National  Cancer 
Institute  to  the  NTP  for  testing  because 
exposure  to  this  form  of  nickel  may 
occur  in  the  nickel  industry.  Increased 
incidences  of  lung  and  na»l  sinus 
cancers  have  occurred  among  workers 
in  certain  nickel  refining  facilities,  and 
nickel  oxide  was  studied  as  part  of  a 
class  study  of  nickel  compounds. 

Toxicology  and  carcinogenicity 
studies  were  conducted  by  inhalation 
administration  of  nickel  oxide  (high 
temperature  nickel  oxide)  to  groups  of 
65  F344/N  rats  at  exposures  of  0,  0.62. 
1.25,  or  2.5  mg  (equivalent  to  0. 0.5. 1.0. 
or  2.0  mg)  and  to  groups  of  74  to  79 
B6C3F|  mice  of  each  sex  at  exposures  of 
0. 1.25.  2.5,  or  5  mg  for  6  hours  per  day. 
5  days  per  week  for  104  weeks. 

Under  the  conditions  of  these  2-year 
inhalation  studies,  there  was  some 
evidence  of  carcinogenic  activity  >  of 
nickel  oxide  in  male  F344/N  rats  based 
on  increased  incidences  of  alveolar/ 
bronchiolar  adenoma  or  carcinoma 
(combined)  and  increased  incidences  of 
benign  of  malignant  pheochromocytoma 
(combined)  of  the  adrenal  medulla. 
There  w^  some  evidence  of 
carcinogenic  activity  of  nickel  oxide  in 
female  F344/N  rats  based  on  increased 
incidences  of  alveolar/bronchiolar 
adenoma  or  carcinoma  (combined)  and 
increased  incidences  of  benign 
pheochromocytoma  of  the  adrenal 
medulla.  There  was  no  evidence  of 
carcinogenic  activity  of  nickel  oxide  in 
male  B6C3F|  mice  exposed  to  1.25.  2.5, 
or  5  mg/m^.  There  was  equivocal 
evidence  of  carcinogenic  activity  of 
nickel  oxide  in  female  B6C3F|  mice 
based  on  marginally  increased 
incidences  of  alveolar/bronchiolar 
adenoma  in  2.5  mg/m^  females  and  of 
alveolar/bronchiolar  adenoma  or 
carcinoma  (combined)  in  1.25  mg/m^ 
females. 

Exposure  of  rats  to  nickel  oxide  by 
inhalation  for  2  years  resulted  in 
inflammation  and  pigmentation  in  the 
limg,  lymphoid  hyperplasia  and 
pigmentation  in  the  bronchial  lymph 
nodes,  and  hyperplasia  of  the  adrenal 
medulla  (females).  Exposure  of  mice  to 
nickel  oxide  by  inhalation  for  2  years 
resulted  in  bronchialization, 
proteinosis,  inflammation,  and 
pigmentation  in  the  lung  and  lymphoid 
hyperplasia  and  pigmentation  in  the 
bronchial  lymph  nodes. 

Questions  or  comments  about  the 
Technical  Report  should  be  directed  to 


>  The  ^JTP  uses  five  categories  of  evidence  of 
carcinogmic  activity  ofaeerved  in  each  animal 
ttady.  Two  categories  Cor  positive  result*  ("clear 
evidence"),  one  category  for  uncertain  findings 
("equivocal  evidence"),  one  category  for  studiee 
that  cannot  be  evaluated  because  of  major  flaws 
("inadequate  study"). 


'  The  NTP  uses  five  categories  of  evidence  of 
carcinogenic  activity  obeerved  in  each  animal 
study-two  categories  for  positive  results  ("clear 
evidence"  and  "some  evidence"),  one  category  far 
uncertain  findings  ("equivocal  evidence"),  one 
category  for  studies  that  cannot  be  evaluated 
because  of  major  flaws  ("inadequate  study"). 
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Central  Data  Management  at  P.O.  Box 
12233,  Research  Triangle  Park,  NC 
27709  or  telephone  (91)  541-3419. 

Ck>pies  of  Toxicology  and 
Carcinogenesis  Studies  of  Nickel  Oxide 
(CAS  No.  1313-99-1)  (TR-451)  are 
available  without  chaige  from  Central 
Data  Management,  NIEHS,  MD  El-02, 
P.O.  Box  12233,  Research  Triangle  Park, 
NC  27709;  telephone  (919)  541-3419. 

Dated:  November  13, 1996. 
Samud  H.  WilMm, 
Deputy  Director,  NIEHS. 
(FR  Doc.  96-31775  Filed  12-13-96;  8:45  am] 
■UMQ  cooc  4i4e-ei-« 


National  Toxicology  Program; 
Availability  of  Technical  Report  on 
Toxicology  and  Carcinogeneaia 
Studlea  of  laobutyl  Nitrite 

The  HHS*  National  Toxicology 
Program  annoimces  the  availability  of 
the  NTP  Technical  Report  on  the 
toxicology  and  carcinogenesis  studies  of 
isobutyle  nitrite  which  is  used  as  an 
intermediate  in  the  syntheses  of 
aliphatic  nitrites.  It  is  also  an  ingredient 
of  various  incenses  or  room  odorizers 
and  is  used  as  a  euphoric.  The  chemical 
has  also  been  used  as  a  jet  propellant 
and  in  the  preparation  of  fuels. 

Toxicology  and  carcinogenicity 
studies  were  conducted  by  inhalation 
administration  of  isobutyl  nitrite  to 
groups  of  56  F344/N  rats  and  60  B6C3F| 
mice  of  each  sex  at  exposxires  of  0,  37.5, 
75,  or  150  ppm  (equivalent  to  0, 158, 
315,  or  630  mg/m')  for  6  hotirs  per  day, 
5  days  per  week,  for  103  weeks. 

Under  the  conditions  of  these  2-year 
studies,  there  was  clear  evidence  of 
carcinogenic  activity'  of  isobutyl  nitrite 
in  male  and  female  F344/N  rats  based 
on  the  increased  incidences  of  alveolar/ 
bronchiolar  adenoma  and  alveolar/ 
bronchiolar  adenoma  or  carcinoma 
(combined).  There  was  some  evidence  of 
carcinogenic  activity  of  isobutyl  nitrite 
in  male  and  female  B6C3F|  mice  based 
on  the  increased  incidences  of  alveolar/ 
bronchiolar  adenoma  and  alveolar/ 
bronchiolar  adenoma  or  carcinoma 
(combined)  in  males  and  females.  The 
increased  incidence  of  thyroid  gland 
follicular  cell  adenoma  in  male  mice 
may  have  been  related  to  isobutyl  nitrite 
exposure. 

Exposure  of  rats  and  mice  to  isobutyl 
nitrite  by  inhalation  for  2  years  resulted 
in  increased  incidences  of  alveolar 


epithelial  hyperplasia  (male  and  female 
rate  and  mice),  thyroid  gland  follicular 
cell  hyperplasia  and  splenic 
hemosiderin  pigmentation  (male  mice), 
and  serous  exudate  and  atrophy  of  the 
olfactory  epithelium  of  the  nose  (female 
mice). 

Exposure  of  rats  to  isobutyl  nitrite  by 
inhalation  for  2  years  resulted  in 
decreased  incidences  of  mononuclear 
cell  leukemia  in  males  and  females. 

Questions  or  comments  about  the 
Technical  Report  should  be  directed  to 
Central  Data  Management  at  P.O.  Box 
12233,  Research  Triangle  Pari:,  NC 
27709  or  telephone  (919)  541-3419. 

Copies  of  Toxicology  and 
Carcinogenesis  Studies  oflsobutyi 
Nitrite  (CAS  No.  542-56-3)  (TR-448)  are 
available  without  charge  firtnn  Central 
Data  Management,  NIEHS,  MD  El-02, 
P.O.  Box  12233,  Research  Triangle  Park, 
NC  27709;  telephone  (919)  541-3419. 

Dated:  November  13, 1996. 
Samuel  ILWilMHi. 
Deputy  Director,  NIEHS 
[FR  Doc.  96-31776  Filed  12-13-96;  8:45  am] 
MXMG  cooc  414(M>1-M 


National  Toxicology  Program; 
Availability  of  Technical  Report  on 
Toxicology  and  Carcinogeneaia 
Studiea  of  1-Amino-2,4- 
Dlbfomoanthraquinone 

The  HHS"  National  Toxicology 
Program  annoimces  the  availability  of 
the  NTP  Technical  Report  on  the 
toxicology  and  carcinogenesis  studies  of 
1  -amino-2 ,4-dibromoanthraquinone. 
This  chemical  is  an  anthraquinone- 
derived  vat  dye,  a  member  of  a  class  of 
insoluble  dyes  that  are  impregnated  into 
textile  fibers. 

Toxicology  and  carcinogenicity 
studies  were  conducted  by 
administering  l-amino-2,4- 
dibromoanthraquinone  to  groups  of  70 
F344/N  rats  of  each  sex  at  0;  5,000;  or 
10,000  ppm  in  feed  for  104  weeks.  In 
addition,  groups  of  50  F344/N  rats  of 
each  sex  were  given  2,000  ppm  for  104 
weeliLS.  Groups  of  60  B6C3F|  mice  of 
each  sex  were  given  0, 10,000,  or  20,000 
ppm  in  feed  for  104  weeks. 

Under  the  conditions  of  these  2-year 
feed  studies,  there  was  clear  evidence  of 
carcinogenic  activity'  of  1 -amino- 2,4- 
dibromoanthraquinone  in  male  and 
female  F344/N  rats  based  on  increased 
incidences  of  neoplasms  in  the  liver. 


large  intestine,  kidney,  and  urinary 
bladder.  There  was  clear  evidence  of 
carcinogenic  activity  of  l-amino-2,4- 
dibromoanthraquinone  in  male  and 
female  B6C3F|  mice  based  on  increased 
incidences  of  neoplasms  in  the  liver, 
forestomach,  and  lung. 

Questions  or  comments  about  the 
Technical  Report  should  be  directed  to 
Central  I>ata  Management  at  P.O.  Box 
12233,  Research  Triangle  Park,  NC 
27709  or  telephone  (919)  541-3419.       - 

Copies  of  Toxicology  and 
Carcinogenesis  Studies  of  l-Ainino-2.4' 
thbromoanthraquinone  (CAS  No.  81- 
49-2)  (TR-383)  are  available  without 
charge  from  Central  Data  Management, 
NIEHS,  MD  El-02,  P.O.  Box  12233, 
Research  Triangle  Park,  NC  27709; 
telephone  (919)  541-3419. 

Dated:  November  13, 1996. 
Swnuel  H.  V/Hmui, 
Deputy  Director,  NIEHS. 
[FR  Doc.  96-31777  Filed  12-13-96;  8:45  am] 

■UMQ  cooc  414*-01-4I 


National  Toxicology  Program; 
Availability  of  Technical  Report  on 
Toxicology  and  Carcinogeneaia  i 

Studiea  of  Codeine  f 

I 

The  HHS'  National  Toxicology 
Program  announces  the  availability  of 
the  NTP  Technical  Report  on  the 
toxicology  and  carcinogenesis  studies  of 
codeine,  which  is  used  in  a  variety  of 
pharmaceuticals  including  analgesics, 
sedatives,  hypnotics,  antiperistaltics, 
and  antitussive  agents. 

Toxicology  and  carcinogenicity 
studies  were  conducted  by  oral 
administration  of  codeine  to  groups  of 
60  F344/N  rats  of  each  sex  at  0,  400. 
800,  or  1,600  ppm  and  60  B6C3F|  mice 
of  each  sex  at  0,  750, 1,500,  or  3,000 
ppm  in  feed  for  up  to  106  weeks.  In 
addition  9  or  10  animals  per  group  were 
evaluated  at  15  months. 

Under  the  conditions  of  these  2-year 
feed  studies,  there  was  no  evidence  of 
carcinogenic  activity '  of  codeine  in 
male  or  female  F344/N  rats  exposed  to 
400,  800,  or  1,600  ppm.  There  was  no 
evidence  of  carcinogenic  activity  of 
codeine  in  male  or  female  B6C3F|  mice 
e^cposed  to  750, 1,500,  or  3,000  ppm. 

Thyroid  gland  folliciilar  cell 
hyperplasia  was  increased  in  exposed 
male  and  female  mice. 

Decreased  incidences  of  benign 
pheochromocytomas  of  the  adrenal 


*  The  MTP  UMS  Ave  categcHies  of  evidance  of 
carcinogenic  activity  observed  in  each  animal 
study:  two  categories  for  positive  results  ("clear 
evidence"  and  "some  evidence"),  one  category  for 
uncertain  findings  ("equivocal  evidence"],  one 
category  for  studies  that  cannot  be  evaluated 
because  of  major  flaws  ("inadequate  study"). 


>  The  NTP  uses  five  categories  of  evidence  of 
carcinogenic  activity  observed  in  each  animal 
study:  two  categories  for  positive  results  ("clear 
evidence"  and  "some  evidence"),  one  category  for 
uncertain  findings  ("equivocal  evidence"),  one 
category  for  studies  that  cannot  be  evaluated 
because  of  major  flaws  ("inadequate  study"). 


*  The  NTP  uses  five  categories  of  evidence  of 
carcinogenic  activity  observed  in  each  animal 
study;  two  categories  for  positive  results  ("clear 
evidence"  and  "some  evidence"),  one  category  far  * 
uncertain  findiixgs  ("equivocal  evidence"),  one 
category  for  studies  that  cannot  be  evaluated 
because  of  major  Daws  ("inadequate  study"). 
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medulla  in  male  rats  and  mammary 
gland  fibroadenomas  and  fibroadenomas 
or  adenocarcinomas  (combined)  in 
female  rats  were  related  to  codeine 
exposvire. 

Questions  or  comments  about  the 
Technical  Report  should  be  directed  to 
Central  Data  Management  at  P.O.  Box 
12233,  Research  Triangle  Park,  NC 
27709  or  telephone  (919)  541-3419. 

Copies  of  Toxicology  and 
Carcinogenesis  Studies  of  Codeine  (CAS 
No.  76-57-3)  (TR-455)  are  available 
without  charge  &om  Central  Data 
Management,  NIEHS.  MD  El-02.  P.O. 
Box  12233,  Research  Triangle  Pari:.  NC 
27709;  telphone  (919)  541-3419. 

Dated:  Nowmbn  13. 1996. 
Samuel  H.  Wilaon, 
Deputy  Director,  NIEHS. 
(FR  Doc.  96-31778  Filed  12-13-96;  8:45  am] 

■LUNQ  OOOC  4140-*1-M 


National  Toxicology  Program; 
Availability  of  Technical  Raport  on 
Toxicology  and  Cardnogaoeaia 
Studiaa  of  2^-Bia(Bromomathyl)-1^ 
Propanadiol 

The  HHS"  National  Toxicology 
Program  announces  the  availability  of 
the  NTP  Technical  Report  on  the 
toxicology  and  carcinogenesis  studies  of 
2 ,2-bisCbromomethy  1)- 1 ,3-propanediol 
which  is  used  as  a  fire  retardant  in 
unsaturated  polyester  resins,  in  molded 
products,  and  in  rigid  polyurethane 
foam. 

Toxicology  and  carcinogenicity 
studies  were  conducted  by 
administering  2,2-bis(bromomethyl)-l,3- 
propanediol  to  groups  of  60  F344/N  rats 
of  each  sex  in  feed  at  exposures  of  0, 
2,500.  5,000,  or  10.000  for  104  to  105 
weeks.  Nine  or  ten  control  aninmlft  and 
five  to  nine  animals  fixim  each  of  the 
continuous-exposure  groups  were 
evaluated  at  15  months.  Additional 
male  rats  added  fw  a  "stop-study" 
received  0  or  20,000  ppm  for  3  months, 
after  which  animals  received  undosed 
feed  for  the  remainder  of  the  2-year 
study.  Groups  of  60  B6C3F|  mice  of 
each  sex  received  0,  312,  625,  or  1,250 
ppm  in  feed  for  104  to  105  weeks.  Eight 
to  10  animals  were  evaluated  at  15 
months. 

Under  the  conditions  of  these  2-year 
feed  studies,  there  was  clear  evidence  of 
carcinogenic  activity^  of  2,2- 


<  Tha  NTP  uaa*  five  categories  of  evidence  of 
carcinogenic  activity  observed  in  each  animal 
^|udy;  two  categories  for  positive  results  ("clear 
evidence"  and  "some  evidence"),  one  category  for 
uncertain  findings  ("equivocal  evidence"),  one 
category  for  no  observable  effect  ("no  evidence"), 
and  one  category  for  studies  that  cannot  be 


bis(bromomethyl)-l,3-propanediol  (FR- 
1138®)  in  male  F344/N  rats  based  on 
increased  incidences  of  neoplasms  of 
the  skin,  subcutaneous  tissue,  mammary 
gland,  Zymbal's  gland,  oral  cavity, 
esophagus,  forestomach,  small  and  large 
intestines,  mesothelium,  urinary 
bladder,  lung,  thyroid  gland,  and 
seminal  vesicle,  and  the  increased 
incidence  of  mononuclear  cell 
leukemia. 

There  was  clear  evidence  of- 
cardnogenic  activity  of  2,2- 
bis(bromomethyl)-l,3-propanediol  in 
female  F344/N  rats  based  on  increased 
incidences  of  neoplasms  of  the  oral 
cavity,  esophagus,  mammary  gland,  and 
thyroid  gkoid.  There  was  clear  evidmce 
of  carcinogenic  activity  of  2,2- 
bis(bromomethyl}-1.3-propanediol  in 
male  B6C3F|  mice  based  on  increased 
incidences  of  neoplasms  of  the 
harderian  gland,  lung,  and  kidney. 

There  was  clear  evidence  of 
carcinogenic  activity  of  2.2- 
bis(bromomethyl)-l,3-propanediol  in 
female  B6C3F|  mice  based  on  increased 
incidences  of  neoplasms  of  the 
harderian  gland,  limg,  and 
subcutaneous  tissue.  Slight  increases  in 
the  incidences  of  neoplasms  of  the 
pancreas  and  kidney  in  male  rats;  * 
forestomach  in  male  mice;  and 
forestomach  mammary  gland,  and 
circulatory  system  in  female  mice  may 
have  also  been  related  to  treatment. 

Exposure  of  male  and  female  rats  to 
2 ,2-bis(bromomethyl)- 1 ,3-propanediol 
was  associated  with  alveolar/ 
bronchiolar  hyperlasia  in  the  limg 
(males  only);  focal  atrophy,  papillary 
degeneration,  transitional  epithelial 
hyperplasia  (pelvis),  and  papillary 
epithelial  hyperplasia  in  Uie  kidney: 
follicular  cell  hyperplasia  in  the  thyroid 
gland  (males  only);  hyperplasia  in  the 
seminal  vesicle  and  pancreas  (males 
only);  mucosal  hyperplasia  in  the 
forestomach  (males  only);  and  urinary 
bladder  hyperplasia  (males  only). 
Expostire  of  mice  to  2.2- 
bis(bromomethyl)-l,3-propanediol  was 
associated  with  hyperplasia  of  the 
alveolar  epithelium  in  females. 

Questions  or  comments  about  the 
Technical  Report  should  be  directed  to 
Central  Data  Management  at  P.O.  Box 
12233,  Research  Triangle  Park,  NC 
27709  or  telephone  (919)  541-3419. 

Copies  of  Toxicology  and 
Carcinogenesis  Studies  of  2,2- 
Bis(bromomethyl)-1.3-propanediol  (CAS 
No.  3296-90-0)  (TR-452)  are  available 
without  charge  from  Central  Data 
Management,  NIEHS,  MD  El-02,  P.O. 


Box  12233.  Research  Triangle  Park.  NC 
27709;  telephone  (919)  541-3419. 

Dated:  November  13, 1996. 
Samuel  H.  WUmu. 
Deputy  Director,  NIEHS. 
[FR  Doc  96-31779  Filed  12-13-96;  8:45  am) 
BNXMQ  OOOC  4140-«1-M 


Nation^  Toxicology  Program; 
Availablllty  of  Tachnical  Raport  on 
Toxicology  and  Carcinoganasia 
Studiaa  of  Nickal  Sulfate  Hexahydrata 

The  HHS*  National  Toxicology 
Program  annoimces  the  availability  of 
the  NTP  Technical  Report  on  the 
toxicology  and  carcinogenesis  studies  of 
nickel  sulfate  hexahydrate  which  is 
used  in  nickel  platii^,  as  a  mordant  in 
dyeing  and  printing  textiles,  as  a 
blackening  agent  for  zinc  and  brass,  and 
in  the  manuiacture  of  organic  nickel 
salts.  This  chemical  was  studied 
because  of  potential  for  exposure  in 
nickel  industries. 

Toxicology  and  carcinogenicity 
studies  were  conducted  by  inhalation 
administration  of  nickel  sulfate 
hexahydrate  to  groups  of  63  to  65  female 
F344/N  rates  at  concentrations  of  0. 
0.12.  0.25.  or  0.5  mg/m^  (equivalent  to 
0,  0.03, 0.06,  or  0.11  mg  nickel/m^)  and 
groups  of  80  B6C3F|  mice  of  each  sex 
at  concentrations  of  0. 0.25. 0.5,  or  1 
mg/m3  (equivalent  to  0,  0.06, 0.11,  or 
0.22  mg  nickel/m3)  for  6  hours  per  day 
5  days  per  week,  for  up  to  104  weeks. 

Under  the  conditions  of  these  2-year 
inhalation  studies,  there  was  no 
evidence  of  carcinogenic '  activity  of 
nickel  sulfete  hexahydrate  in  male  or 
female  F344/N  rats  exposed  to  0.12. 
0.25,  or  0.5  mg/m3  (0.03,  0.06,  or  0.11 
mg  nickel/m^).  There  was  no  evidence 
of  carcinogenic  activity  of  nickel  sulfate 
hexahydrate  in  male  or  female  B6C3F| 
mice  exposed  to  0.25,  0.5.  or  1  mg/m^ 
(0.06. 0.11,  or  0.22  mg  nickel/m^). 

Exposure  of  rats  to  nickel  siilfate 
hexahydrate  by  inhalation  for  2  yean 
resulted  in  increased  incidences  of 
chronic  active  inflammation, 
macrophage  hyperplasia,  alveolar 
proteinosis,  and  fibrosis  of  the  lung; 
lymphoid  hyperplasia  of  the  broncSiial 
lymph  node;  and  atrophy  of  the 
olfactory  epithelium.  Exposure  of  mice 
to  nickel  sulfate  hexahydrate  by 
inhalation  for  2  yeara  resulted  in 
increased  incidences  of  chronic  active 
inflammation,  bronchialization  (alveolar 


evaluated  because  of  ma)or  flaws  ("inadequate 
•ludy"). 


>  The  NTP  uses  five  categories  of  evidence  of 
carcinogenic  activity  observed  in  each  animal 
study:  two  categories  for  positive  results  ("clear 
evidence"  and  "some  evidence"),  one  category  for 
uncertain  findings  ("equivocal  evidence"),  one 
category  for  studies  that  cannot  be  evaluated 
because  of  major  flaws  ("inadequate  study"). 
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epithelial  hyperplasia),  macrophage 
hyperplasia,  interstitial  infiltration,  and 
alveolar  proteinois  of  the  lung; 
lymphoid  and  macrophage  hyperplasia 
of  the  bronchial  lymph  node;  and 
atrophy  of  the  olfectory  epithelium. 

Questions  or  comments  about  the 
Technical  Report  should  be  directed  to 
Central  Data  Management  at  P.O.  Box 
12233,  Research  Triangle  Park,  NC 
27709  or  telephone  (919)  541-3419. 

Copies  of  Toxicology  and 
Carcinogenesis  Studies  of  Nickel  Sulfate 
Hexahj^rate  (CAS  No.  10101-97-0) 
(TR-454)  are  available  without  charge 
firom  Central  Data  Management,  NIEHS, 
MD  El-02,  P.O.  Box  12233,  Research 
Triangle  Park,  NC  27709;  telephone 
(919) 541-3419. 

Dated:  November  13, 1996. 
Samuel  H.  Wilaon, 
Deputy  Director.  NIEHS. 
[FR  Doc.  96-31780  Filed  12-13-96;  8:45  am] 
MJJNO  OOOC  4M0-01-M 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 
[NV  910  0777  30] 

Northeastern  Great  Basin  Reeource 
Advisory  Council  Meeting  Location 
and  Time 

AGENCY:  Bureau  of  Land  Management, 

Interior. 

ACTION:  resource  advisory  coimdls' 

meeting  location  and  time. 

summary:  In  accordance  vtrith  the 
Federal  Land  Policy  and  Management 
Act  and  the  Federal  Advisory 
Committee  Act  of  1972  (FACA),  5 
U.S.C,  the  Department  of  the  Interior, 
Bureau  of  Land  Management  (BLM), 
Council  meetings  will  be  held  as 
indicated  below.  The  agenda  for  this 
meeting  includes:  Approval  of  minutes 
of  the  previous  meetings,  update  on 
land  sales-exchanges-trades,  Wild  Horse 
&  Burros  Appropriate  Management 
Level,  Nevada  Division  of  Wildlife 
Statewide  Elk  Species  Management  Plan 
and  elk  introductions  as 
implementation  of  the  Wells  Resource 
Management  Plan,  noxious  weeds, 
identification  of  issues  to  be  resolved 
and  determination  of  the  siib  ject  matter 
for  future  meetings. 

All  meetings  are  open  to  the  public. 
The  public  may  present  written 
comments  to  the  Coimcil.  Each  formal 
Council  meeting  will  also  have  time 
allocated  for  hearing  public  comments. 
The  public  comment  period  for  the 
Council  meeting  is  listed  below. 
Depending  on  the  number  of  persons 


wishtDg  to  comment  and  time  available, 
the  time  for  individual  oral  comments 
may  be  limited.  Individuals  who  plan  to 
attend  and  need  special  assistance,  such 
as  sign  language  interpretation  or  other 
reasonable  accommodations,  should 
contact  the  District  Manager  at  the  Elko 
District  OfBce,  3900  East  Idaho  Street, 
Elko,  Nevada,  89801,  telephone  (702) 
753-0200. 

DATES,  TIMES:  The  time  and  location  of 
the  meeting  is  as  follows:  Northeastern 
Great  Basin  Resource  Advisory  Council, 
BLM  Office,  3900  East  Idaho  Street. 
Elko.  Nevada,  89801;  January  10, 1997, 
starting  at  9  aon.;  public  comments  will 
be  at  11  a.m.  and  3  p.m.;  tentative 
adjournment  5  p.m.  If  additional  time  is 
required  to  complete  the  scheduled 
business,  the  meeting  may  continue  on  '' 
January  11, 1997,  following  the  same 
meeting  and  public  comment  time 
schedule  until  the  meeting  is  adjourned. 
FOR  FURTHER  INFORMATION  CONTACT: 
Curtis  G.  Tucker,  Team  Leader  for  the 
Northeastern  Resource  Advisory 
Council,  Ely  District  Office,  702  North 
hidustrial  Way,  HC  33  Box  33500,  Ely, 
NV  89301-9408,  telephone  702-289- 
1841. 

SUPPLEMENTARY  INFORMATION:  The 
pilrpose  of  the  Coimcil  is  to  advise  the 
Secretary  of  the  Interior,  through  the 
BLM,  on  a  variety  of  planning  and 
management  issues,  associated  with  the 
management  of  the  public  lands. 

Dated:  December  6, 1996. 
Helen  Hanldns, 
District  Manager,  Elko. 
[FR  Doc.  96-31760  Filed  12-13-96;  8:45  am] 

MJJNQ  CODE  4310-HC-M 


National  Programmatic  Agreement 

AGENCY:  Bureau  of  Land  Management 

(BLM),  DOI. 

ACTION:  Notice  of  proposed  national 

programmatic  agreement;  request  for 

comments. 

SUMMARY:  The  purpose  of  this  notice  is 
to  invite  comments  on  a  proposal  to 
execute  a  programmatic  agreement 
among  the  Bureau  of  Land  Management, 
the  Advisbry  Council  on  Historic 
Preservation,  and  the  National 
Conference  of  State  Historic 
Preservation  Officers.  The  agreement 
would  establish  an  alternate  structvue. 
to  substitute  for  the  standard  regulatory 
process  in  36  CFR  Part  800,  for 
complying  with  Section  106  of  the 
Nationial  Historic  Preservation  Act. 
Representatives  of  the  Biireau  of  Land 
Management  have  been  meeting  with 
representatives  of  the  Advisory  Coimcil 
on  Historic  Preservation  and  the 


National  Conference  of  State  Historic 
Preservation  Officers  to  develop 
concepts  for  the  proposed  agreement 
and  to  prepare  a  draft  agreement.  Ihe 
Bureau  of  Land  Management  requests 
comments  from  parties  interested  in 
historic  preservation  and  other  uses  of 
public  lands. 

DATES:  Commmts  should  be  recmved  by 
January  15, 1997. 

ADDRESSES:  If  you  wish  to  comment, 
you  may  mail  comments  to  the  Bureau 
of  Land  Management.  Administrative 
Record.  Room  401LS,  1849  C  Street, 
N.W..  Washington,  D.C.  20240,  or  you 
may  hand-deliver  comments  to  the 
Bureau  of  Land  Management, 
Administrative  Record,  Room  401. 1620 
L  St.,  N.W.,  Washington,  D.C.  You  may 
also  transmit  comments  electronically 
iria  the  Mtemet  to 
WOComments9wo.blm.gov.  Please 
include  "attn:  240"  and  your  name  and 
return  address  in  your  intranet  message. 
If  you  do  not  receive  a  confirmation 
from  the  system  that  we  have  received 
your  Internet  message,  contact  us 
directly  at  (202)  452-5030.  You  will  be 
able  to  review  comments,  including 
names  and  street  addresses  of 
respondents,  at  BLM's  Regulatory 
Management  Team  office,  Room  401. 
1620  L  St.,  N.W.,  Washington,  D.C, 
during  regular  business  hours  (7:45  a.m. 
to  4:15  p.m.)  Monday  through  Friday, 
except  holidays.  Individual  respondents 
may  request  confidentiality.  If  you  wish 
to  withhold  your  name  or  street  address, 
except  for  the  city  or  town,  from  pubUc 
review  or  from  disclosure  under  the 
Freedom  of  Information  Act,  you  must 
state  this  prominently  at  the  beginning 
of  your  comment.  Such  requests  will  be 
honored  to  the  extent  allowed  by  law. 
All  submissions  from  organizations  or 
businesses,  and  from  individuals 
identifying  themselves  as 
representatives  or  officials  of 
organizations  or  businesses,  will  be 
made  available  for  pubhc  inspection  in 
their  entirety. 

FOR  FURTHER  INFORMATION  CONTACT.  Dr. 
John  G.  Douglas,  BLM's  Preservation 
Officer.  (202)  452-0327,  between  7:15 
a.m.  and  3:45  p.m..  Monday  through 
Friday. 

SUPPLEMENTARY  INFORMATION:  The 
Bureau  of  Land  Management  (BLM) 
invites  comments  on  the  concepts  that 
are  being  considered  for  a  proposed 
national  programmatic  agreement,  the 
purpose  of  which  would  be  to 
streamline  the  procedure  and  to 
strengthen  the  BLM's  internal 
organizational  structure  for  compl)dng 
with  Section  106  of  the  National 
Historic  Preservation  Act  (NHPA). 
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Under  Section  106,  the  BLM's  field 
o£Bce  managers  are  required  (a)  to  take 
into  account  the  potential  effects  of 
proposed  BLM  undertakings  (both  direct 
BLM  actions  and  BLM  authorizations 
for  others  to  act)  on  properties  included 
in  or  eligible  for  the  National  Register  of 
Historic  Places,  and  (b)  to  give  the 
Advisory  Council  on  Historic 
Preservation  (Council)  a  reasonable 
opportunity  to  comment  on  the 
undertakings.  The  Coimcil  has 
published  regulatioos  at  36  CFR  part 
800  to  implement  Section  106.  The 
regulations  specify  the  manner  in  which 
Fedwal  agencies  are  to  take  effects  into 
account  and  to  give  the  Council  its 
opportunity  to  comment  In  both 
Section  106  and  36  CFR  part  800,  the 
requirements  are  predominantly 
procedural  in  nature.  Each  Federal 
agency  is  required  to  follow  the 
govemmentwide  standard  proced\n«8  in 
36  CFR  part  800  unless  the  Council  has 
approved  alternative  compliance 
procedures  for  the  agency  to  follow. 

Provisions  at  36  CPR  800.13  ofiior  an 
opportimity  for  an  Agency  Official  to 
negotiate  alternative  procedmes  with 
the  Council,  leading  to  a  programmatic 
agreement  that  tailors  the  compliance 
process  to  fit  the  agency's  particular 
circumstances.  Under36  CFR  800.13, 
the  Agency  Official  and  Coimcil  are  the 
principal  consulting  parties.  They  are 
directed  to  invite  tlw  State  Historic 
Preservation  Officer  (SHPO)  to    " 
participate  in  developing  and  signing 
the  agreement  if  a  particular  State 
would  be  affected,  or  to  invite  the 
National  Conference  of  State  Historic 
Preservation  Officers  (NCSHPO)  to 
participate  if  more  than  one  State  would 
be  affected. 

Representatives  of  the  BLM,  the 
Council,  and  the  NCSHPO  have  been 
meeting  to  develop  a  BLM  national 
programmatic  agreement.  In  addition 
the  BLM  has  held  information  meetings 
and  briefings  with  representatives  of 
regulated  industries,  cultural  resource 
professional  and  trade  associations,  and 
a  Native  American  association  devoted 
to  protecting  traditional  cultural  and 
religious  practice. 

As  envisioned,  the  progranmiatic 
agreement  would  apply  to  most  of  the 
BLM's  planning,  administrative,  and 
management  actions  that  have  potential 
to  affect  histcHic  properties  and  other 
cultiiral  properties,  on  BLM- 
administered  pubUc  lands,  in  areas  off 
the  public  lands  affiected  by  BLM 
decisions,  and  in  areas  subject  to 
development  of  subsurface  minerals 
under  BLM  jurisdiction  or  control.  The 
agreement  would  allow  the  BLM  to  meet 
its  responsibilities  imder  Secticms  106, 
110(f),  and  111(a)  of  the  NHPA  by 


applying  BLM-spedfic  procedures  and 
mechanisms  in  place  of  the  Council's 
general  regulations  (36  CFR  part  800).  It 
would  permit  the  BLM  to  plan  projects, 
review  land  use  applications,  and 
undertake  management  activities  of  a 
routine,  non-controversial  nature 
without  case-by-case  review  bom  the 
SHPO  or  the  Council. 

The  BLM,  the  Council,  and  the 
NCSHPO  have  jointly  prepared  a  draft 
agreement  for  discussion  and  public 
comment.  Principal  features  of  the  draft 
agreement  are: 

•  The  BLM  would  establish  an 
internal  Preservation  Board,  consisting 
of  a  professionally  qualified 
Preservation  Officer  reporting  to  the 
Direaor,  professionally  qualified 
Deputy  Preservation  Officers  reporting 
to  each  of  the  12  State  Directors,  and  3 
representative  line  managers,  llie  Board 
would  advise.the  Director.  State 
Directors,  and  field  office  managers  on 
appropriate  historic  preservation 
policies  and  procedures,  and  oversee 
the  uniform  implementation  of  the 
policies  and  procedures. 

•  With  the  direct  participation  of  the  . 
Council  and  SHPOs  and  with  broad 
solicitation  of  public  input,  the 
Preservation  Board  would  review,       , 
update,  revise,  and  adapt  to  the 
piuposes  of  the  agreement  the 
comprehensive  "cultural  resource 
management"  policies  and  procedures 
contained  in  the  BLM  Manual  (8100 
Series),  including  enhancement  of 
policies  and  procediues  on  Native 
American  coordination  and 
consultation. 

•  The  Preservation  Board,  with  the 
assistance  of  SHPOs  and  the  Council, 
would  develop  and  deliver  a  training 
program  for  BLM  field  office  managers 
and  cultural  heritage  personnel  and 
others  who  may  be  involved  in 
implementing  the  revised  procediu-es, 
such  as  land  use  appficants  and  cultural 
resoiirce  consultants. 

•  Each  State  Director  would  meet 
with  the  appropriate  SHPO(s)  to 
develop  protocols  (a)  to  involve  the 
SHPCKs)  early  in  BLM  planning,  (b)  to 
maximize  the  benefits  of  data  sharing, 
(c)  to  explore  new  means  for  d^vering 
benefits  of  historic  preservation  to  the 
public,  and  (d)  to  guide  BLM  field  office 
managers  and  cidtural  heritage  staffs  in 
applying  the  revised  national  BLM 
poUcies  and  procedures  in  ways 
adjusted  to  the  individual  State's 
cultural,  historical,  geographical,  and 
administrative  context. 

'  •  The  Preservation  Board  would 
certify  BLM  offices  as  qualified  to 
operate  under  the  agreement,  dependent 
on  the  availability  of  appropriate 
professional  expertise,  on  managers'  and 


staffs'  completion  of  training,  on 
appropriate  staff  duty  assignments,  and 
on  completion  of  signed  BLM/SHFO 
protocols  to  regularize  day-to-day 
working  relationships. 

•  A  significant  aim  in  revising 
standards  for  project  planning,  review, 
and  dispute  resolution  would  be  to 
integrate  them  more  fully  with  other 
BLM  responsibilities  and  procedures, 
especially  those  relating  to  long-range 
planning  under  the  Federal  Land  Policy 
and  Management  Act  and 
environmental  review  under  the 
National  Environmental  Policy  Act. 

•  Enhanced  cooperation  and 
communication  among  the  BLM,  the 
SHPOs,  and  the  Coun^  would  feature 
early  and  continuing  SHPO  and  Council 
involvement  with  BLM's  activities, 
rather  than  having  historic  preservation 
considerations  come  toward  the  end  of 
decision  making  when  options  are  few. 

•  The  BLM  Preservation  Board  would 
regularly  monitor  and  report  actions 
under  the  agreement  to  the  SHPOs,  the 
Coimdl,  and  the  BLM  Directorate.  The 
SHPO  and  the  Council  would  join  the 
Preservation  Board  in  carrying  out  field 
reviews  of  selected  BLM  State  programs 
and  field  offices. 

The  agreement  would  not  take  effect 
directly  upon  signing.  Rather,  the  BLM 
would  be  obligated  to  establish  the 
Preservation  Board  and,  in  cooperation 
with  thh  Council  and  each  affected 
SHPO.  to  revise  the  BLM  Manuals  and 
Handbooks;  to  develop  BLM/SHPO 
protocols;  to  train  field  managers  and 
stafb;  and  to  certify  offices  qualified  to 
operate  under  the  revised  procedures, 
before  there  could  be  a  change  in  the 
way  Section  106  compliance  is 
conducted.  Individual  BLM  States 
would  come  undw  the  new  procedures 
one  at  a  time  over  the  course  of  a  year 
or  more. 

Once  in  effect,  the  agreement  would 
not  diminish  the  natxire  of  public 
participation  and  Native  American 
involvement  currenUy  available  in 
BLM's  Section  106  compliance  process. 
To  the  ccmtrary,  the  effectiveness  should 
be  enhanced  as  a  result  of  incorporating 
guidance  on  public  participation  and 
tribal  involvement  direcUy  in  the 
revised  BLM  Maniial  procedures  that 
will  substitute  for  the  standcud  Section 
106  procedures. 

A  draft  of  the  agreement,  dated 
November  3.  1996,  is  available  for 
examination.  It  may  be  obtained  from 
Dr.  John  G.  Douglas,  Preservation 
Officer,  Cultural  Heritage  Staff,  Biueau 
of  Land  Management  (240),  1849  C 
Street,  N.W.,  Washington.  D.C.  20240, 
telephone  (202)  452-0327.  The  final  text 
of  the  agreement  will  be  subject  to 
consideration  of  public  comments  and 
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internal  review  amoi^  the  signing 

parties. 

Tom  Wallnr. 

Deputy  Assistant  Dinctor,  Renewable 

/Resources  and  Planning. 

(FR  Doc.  96-31759  Filed  12-13-96: 8:45  am] 
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Bodie  Bowl  Area  Legislative 
Withdrawal  and  Routine  Maintenance 
to  Bishop  Resource  Managsment  Plan, 
Public  Notification;  Catlfomia 

AGENCY:  Bureau  of  Land  Management. 

Interior. 

action:  Notice  of  legislative  withdrawal. 

SUMMARY:  On  October  31, 1994,  the 
Bodie  Protection  Act  of  1994  (Title  X, 
Pub.  L.  103-433;  108  Stat.  4509) 
withdrew  approximately  7,560  acres  of 
Federal  lands  from  location  and  entry 
under  the  United  States  mining  laws  (30 
U.S.C.  Ch.  2  (1988)),  the  operation  of  the 
Mineral  Uasing  Act  (30  U.S.C.  181 
(1988))  or  the  Geothermal  Steam  Act  of  . 
1970  (30  U.S.C.  100  (1988)).  and 
disposal  of  mineral  materials  under  the 
Act  of  July  31, 1947,  commonly  known 
as  the  Materials  Act  of  1947  (30  U.S.C. 
601  (1988))  for  the  protection  of  the 
Bodie  Bowl  area.  This  legislative 
withdrawal  will  remain  in  effect  until 
terminated  or  modified  by  another  Act 
of  Congress.  Additional  non-Federal 
lands  may  be  withdrawn  imder  this 
legislative  withdrawal,  but  only  after 
they  have  been  acquired  by  BLM  and 
tiUe  has  been  accepted  on  behalf  of  the 
United  States.  Up  to  approximately 
9,000  acres  of  land  may  be  withdrawn 
under  this  legislative  withdrawal.  This 
is  also  notice  of  routine  maintenance  to 
the  Bishop  Resource  Management  Plan 
(RMP)  to  make  minor  adjustments  to  the 
boimdary  of  the  Bodie  Bowl  Area  of 
Critical  Environmental  Concern  (ACEC) 
so  that  the  ACEC  encompasses  the  same 
area  as  the  Bodie  Bowl  area  Legislative  . 
Withdrawal. 

EFFECTIVE  DATE:  This  legislative 
withdrawal  was  effective  October  31, 
1994,  the  date  of  enactment  of  the  Bodie 
Protection  Act  of  1994.  The  routine 
maintenance  to  the  Bishop  RMP  is  - 
effective  on  December  16, 1996. 
FOR  FURTHER  INFORMATION  CONTACT: 
Duane  Marti,  BLM  CaUfomia  State 
Office  (CA-931.4),  2135  Butano  Drive, 
Sacramento,  California  95825-0451; 
916-979-2858. 

SUPPLEMENTARY  INFORMATION:  In  the 
Bodie  Protection  Act  of  1994  (Htle  X. 
Pub.  L.  103-433;  108  Stat.  4509), 
Congress  found  that:  (1)  the  historic 
Bodie  gold  mining  district  was  the  site 
of  the  largest  and  best  preserved 


authentic  ghost  town  in  the  western 
United  States,  (2)  the  Bodie  Bowl  area 
contained  important  natural,  historical, 
and  aesthetic  resources,  f  3)  Bodie  was 
designated  as  a  National  Historic 
Landmaric  in  1961  aud  a  California  State 
Historic  Park  in  1962,  is  listed  on  the 
National  Register  of  Historic  Places.,  and 
is  included  in  the  Federal  Historic 
American  Building  Siuvey,  (4)  the  town 
t>f  Bodie  and  the  Bodie  Bowl  area  are 
threatened  by  proposals  to  explore  and 
extract  minerals,  which  could  threaten 
the  resources  described  above,  and  (5) 
the  California  State  Legislature,  in  1990, 
requested  the  President  and  Congress  to 
direct  the  Secretary  of  the  Interior  to 
protect  the  ghost  town  character, 
ambience,  historic  buildings,  and  scenic 
attributes  of  the  town  of  Bodie  and 
nearby  areas.  Pursuant  to  section  1004 
of  the  Bodie  Protection  Act  of  1994, 
Congress  directed  the  Secretary  of  the 
Interior  to  publish  a  legal  description  of 
the  Bodie  Bowl  area  in  the  Fedml 
Register. 

1.  Therefore,  pursuant  to  the  Bodie 
Protection  Act  of  1994  (Titie  X.  Pub.  L. 
103-433, 108  Stat.  4509),  on  October  31, 
1994,  subject  to  valid  existing  rights,  on 
October  31, 1994,  the  following 
described  Federal  lands  were 
withdrawn  from  location  and  entry 
imder  the  United  States  mining  laws  (30 
U.S.C.  Ch.  2  (1988)),  the  operation  of  the 
Mineral  Lea^ng  Act  (30  U.S.C.  181 
(1988))  or  the  Geothermal  Steam  Act  of 
1970  (30  U.S.C.  100  (1988)),  and 
disposal  of  mineral  materials  under  the 
Act  of  July  31, 1947,  commonly  known 
as  the  Materials  Act  of  1947  (30  U.S.C. 
601(1988))  for  the  protection  of  the 
Bodie  Bowl  area: 

Mount  DLdblo  MBridiaa 

T.  4  N.,  R.  26  E., 
Sec  1.  SE1V4NEV«,  SV1SWV4,  and  SEV.; 
Sec  ll.NE'ANEVi; 
Sec  12.  NV.,  NViiSWV4,  SEViSWVi,  and 

SEV4; 
Sec.  13,  NEV4NEV4; 
T.4N.,R.27B., 
Sec  3,  lot  IV, 
Sec  4,  S>/^V>i  and  S^; 
Sec.  5,  S'/i:  \ 

Sec.  6,  lots  5  to  7.  inclusive,  EV^SWVt,  and 

SEV4; 
Sec.  7,  lots  1  to  4,  inclusive,  EV^,  and 

EViWV.: 
Sec  8,  NVi,  SWV4,  NVtiSE>/4,  and 

SWV4SEV4; , 
Sec  9,  all  Federal  land  in  section: 
Sec  10,  lots  2.  3,  7,  and  8,  and  WMi; 
Sec  11,  W»/iNWV4: 
Sec.  14.  SWV4NEV4,  W»ANWV4, 

SEV4haV'/,,  SWV4,  and  NWMiSBV«; 
Sec  15.  lots  1  to  8,  inclusive,  and  W\te 
Sec.  16.  all  Federal  land  in  section; 
Sec  17.  WVd»JEV4.  WVi,  and  all  Federal 

land  in  SEV4SEV4: 
Sec  18.  lot  1,  NEV«,  EV^NWV«,  and 

NEV4SBV4; 


Sec  20,  lots  1.  2. 3.  and  8.  and  all  Federal 

land  in  NV>: 
Sec  21.  lots  1.  3, 4,  and  5,  and  ell  Federal 

land  in  NV^: 
Sec  22,  lots  1  to  4,  inclusive,  lots  7  and 

8.  and  NWVi;  and 
Sec.  23,  NV4NWV4  and  SWV4NWV4. 
The  areas  described  aggr^ate 
approximately  7.560  acres  in  Mono  County. 

2.  As  identified  in  the  Bishop 
Resource  Management  Plan  Record  of 
Decision  (ROD),  approved  on  March  25, 
1993,  the  following  described  non- 
Federal  lands,  except  for  those  lands 
owned  by  the  State  of  California,  are 
desirable  bx  acquisition  to  facilitate 
protection  of  the  Bodie  Bowl  area.  In  the 
event,  any  of  these  non-Federal  lands, 
except  for  those  lands  owned  by  the 
State  of  California,  ret\im  to  public 
ownership  by  donation,  purchase,  or 
exchange,  they  would  also  become 
subject  to  this  legislative  withdrawal, 
only  upon  acceptance  of  titie  by  BLM  on 
behalf  of  the  United  States,  pursuant  to 
standards  and  regulations  promulgated 
by  the  U.  S.  Department  of  Justice. 

The  following  described  non-Federal 
lands  are  located  within  the  boundary  of 
the  Bodie  Bowl  area: 

Mount  Diablo  Meridian 

T.  4  N..  R.  27  £., 

Sec  9,  all  non-Federal  lands; 

Sec  10,  all  nonfederal  lands; 

Sec  11,  W'ASWV4  and  SEV4SWV«; 

Sec  14,  NWV4NEV«  and  NBV«NWV4: 

Sec  16,  all  non-Federal  lands; 

Sec  17,  all  non-Federal  lands; 

Sec  20,  all  non-Federal  lands;  and 

Sec.  21,  all  non-Federal  lands. 

The  areas  described  aggregate 
approximately  1 ,440  acres  in  Mono  County.  > 

3.  This  legislative  withdrawal  will 
remain  in  effect  until  terminated  or 
modified  by  another  Act  of  Congress. 

4.  The  legal  description  of  the  Bodie 
Bowl  ACEC,  as  described  in  the  ROD,  is 
corrected  to  conform  to  the  legal 
descriptions  in  paragraphs  1  and  2 
above. 

Dated:  December  3. 1996. 
David  McOiiay, 

Chief.  Branch  of  Lands. 

[FR  Doc  96-31758  Filed  12-13-96;  8:45  am) 
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Bureau  of  Reclamation 

Interim  South  Delta  Program.  Central 
Valley.  California,  INT-OES  96-35 

AQENCY:  Bureau  of  Reclamation 
(Interior). 

ACTION:  Notice  to  extend  the  review  and 
comment  period  and  to  hold  an 
additional  public  hearing  on  the  draft 
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environmental  impact  report/draft 
environmental  impact  statement 

SUiMARY:  On  August  14. 1996.  the 
Bxireau  of  Reclamation  (Reclamation) 
and  the  California  Department  of  Water 
Resources  (DWR)  released  a  joint  draft 
environmental  impact  report/draft 
environmental  impact  statement  (DEIR/ 
C^S)  for  the  Interim  South  Delta 
Program  (ISDP).  The  review  and 
comment  period  was  to  end  on 
December  6, 1996.  Reclamation  and 
DWR  are  extending  the  review  and 
comment  period  to  allow  more 
extensive  review  by  interested  parties. 
Also,  an  additional  public  hearing  has 
been  scheduled. 

DATES:  The  review  and  comment  period 
has  been  extended  to  January  31, 1997. 
The  additional  public  hearing  wiU  be 
held  on  January  22. 1997,  from  7:00 
pan.  to  9:30  pjn. 

AODRESSeS:  The  public  hearing  will  be 
held  at  the  Tracy  Inn,  30  West  11th 
Street,  Tracy,  Cahfomia.  Requests  for 
copies  of  either  the  Executive  Summary 
or  the  entire  DEIR/DEIS  should  be  sent 
to  Ms.  Judy  Fong,  Department  of  Water 
Resotirces.  1416  Ninth  Street,  Room 
215-28.  Sacramento,  CA  95814; 
Telephone:  (916)  653-3496;  Fax:  (916) 
653-6077.  Written  comments  on  the 
DEIR/IMS  should  be  addressed  to  Mr. 
Stephmi  Roberts,  Department  of  Water 
Resoiirces,  1416  Ninth  Street,  Room 
215-20A,  Sacramento,  CA  95814; 
Telephone:  (916)  653-2118. 

Copies  of  the  DEIR/DEIS  are  also 
available  for  public  inspection  and 
review  at  the  following  locations: 

•  Bureau  of  Reclamation.  Regional 
Director,  Attn:  MP-152.  2800  Cottage 
Way,  Sacramento.  CA  95825-1898; 
Telephone:  (916)  979-2482 

•  Bureau  of  Reclamation,  Central 
Cahfomia  Area  Office,  Attn:  CC-102. 
7794  Folsom  Dam  Road,  Folsom  CA 
95630;  Tetephone:  (916)  989-7255 

•  The  Resoiut^s  Building — ^Water 
Information  Center,  1416  Ninth  Street. 
Sacramento.  CA  95610-7632; 
Telephone:  (916)  653-2118 

•  Department  of  Water  Resources. 
Delta  Field  Division.  West  Kelso  Road, 
Byron,  CA 

•  Department  of  Fish  and  Game,  Bay- 
Delta  Division  Headquarters,  4001  North 
Wilson  Way.  Stockton,  CA 

Copies  of  the  DEIR/DEIS  are  also 
available  for  inspections  at  the 
following  pubUc  libraries: 

•  Natilral  Resources  Library,  U.S. 
Department  of  the  Interior,  1849  C  Street 
NW,  Main  Interior  Building. 
Washington  DC  20240-0001 

•  Library.  Bureau  of  Reclamation,  6th 
Avenue  and  Kipling.  Room  167. 


Biulding  67.  Denver  Federal  Center. 
Denver.  00  80225-0007 

•  Sacramento  Main  Library,  8th  and  I 
Street.  Sacramento,  CA  95814 

•  Stockton  Main  Library,  605  N.  El 
Dorado  Street,  Stockton,  CA  95205 

•  San  Joaquin  Delta  College.  Coleman 
Library,  5151  Pacific  Avenue,  Stockton, 
CA  95205 

.•  Tracy  PubUc  Library,  20  E.  Eaton 
Avenue.  Tracy,  CA  95376 
FOR  FURTHER  MFORMATKM  CONTACT:  Fcff 
additional  information,  please  contact 
Mr,  Alan  R.  CandUsh,  Study  Manager. 
CC-102,  Bureau  of  Reclamation,  7794 
Folsom  Dam  Road,  Folsom  CA  95630, 
Telephone:  (916)  989-7255;  Mr. 
Stephen  Roberts  at  (916)  653-2118;  or 
Lee  Kerin,  DWR.  (916)  654-6515. 
SUPPI^MENTARY  INFORMATION:  The  ISDP 
facilities  are  designed  to  improve  water 
levels  and  circulation  in  the  south  Delta 
channels  to  benefit  local  agriculture  and 
fish  habitat  and  to  allow  the  State  Water 
Project  (SWP)  to  increase  winter  water 
diversions  into  CUfton  Court  Forebay 
(Forebay).  The  Forebay  is  adjacent  to  the 
SWP's  Harvey  O.  Banks  Delta  Ptmiping 
Plant,  where  water  i&pumped  into  the 
California  Aqueduct.  The  proposed 
project  would  enable  the  Banks  plant  to 
take  advantage  of  high  winter  flows  and 
expand  pumping  from  6,700  to  10,300 
cubic  feet  per  second.  These  surplus 
flows  could  then  be  stored  in  reservoirs 
south  of  the  Delta  for  deUvery  later  in 
the  year. 

The  basic  components  of  the  program 
are: 

•  Three  permanent  flow  control 
structures  in  the  south  Delta,  one  on 
Middle  River  ^/t  mile  upstream  of  the 
confluence  of  Middle  River,  Trapper 
Slough,  and  North  Canal;  one  on  Old 
River  V^  mile  upstream  of  the  Delta- 
Mendota  Canal  intake;  and  one  on  Grant 
Line  Canal  Vz  mile  east  of  Old  River. 

•  A  fish  control  structure  on  Old 
River  Vt  mile  downstream  of  the 
confluence  with  Sto  Joaquin  River; 

•  A  new  intake  structure  at  the  north 
end  of  Clifton  Court  Forebay;  and 

•  Dredging  of  approximately  5  miles 
of  Old  River,  north  of  the  forebay. 

Dated:  December  9, 1996. 
Roger  K.  Pattenon,  "^       . 

Begiona]  Director.  , 

|FR  Doc  96-31862  Filed  12-13-96;  8:45  am] 
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DEPARTMENT  OF  JUSTICE 

Notice  of  Lodging  of  Consent 
Judgment  Under  the  Ctaan  Water  Act 

In  accordance  both  with  a  court  order 
dated  November  19, 1996,  and 


Department  Policy,  28  C.F.R.  §  50.7. 
notice  is  hereby  given  that  a  proposed 
Consent  Decree  in  United  States  v.  The 
TeDuride  Company,  Qvil  No.  93-K- 
2181  p.  Cola),  was  lodged  with  the 
United  States  District  Court  for  the 
District  of  Colorado  on  October  15, 
1996. 

The  November  19, 1996.  Court  order 
required,  among  other  things,  that  the 
proposed  Consent  Decree  be  published 
in  the  Federal  Register  in  each  of  three 
consecutive  weeks.  Hiis  is  the  second  of 
the  three  publications. 

The  proposed  Consent  Decree 
concerns  alleged  violations  of  section 
301(a)  of  the  Clean  Water  Act,  33  U.S.C 
§  1311(a),  resulting  from  the  defendants' 
unauthorized  filling  of  over  46  acres  of 
alpine  wetlands  as  part  of  their 
mountain  resort  development  near 
Telluride,  San  Miguel  County,  Colorado. 
As  part  of  the  proposed  Consent  Decree, 
defendants  will  be  required  to  pay  a 
penalty  of  $1.1  million  dollars  and  to 
implement  a  16-acre  restoration  project 
to  the  satisfaction  of  the  U.S. 
Environmental  Protection  Agency. 
Defendants  have  also  agreed  to  abide  by 
a  site-wide  management  plan  for  the 
continued  protection  and  preservation 
of  the  remaining  wetiands  that  they 
own.  The  proposed  Consent  Decree 
preserves  the  United  States'  right  to 
appeal  an  earlier  ruling  of  the  Court.  If 
the  appeal  is  successfid,  defendants  will 
be  obligated  to  perform  an  additional 
15-acres  of  wetland  restoration  along  the 
San  Miguel  River  and  pay  an  additional 
penalty  of  $50,000. 

The  Clerk  of  the  United  States  District 
Court  will  receive  written  comments 
relating  to  the  proposed  Consent  Decree 
until  January  22, 1997.  Comments 
should  be  addressed  to  James  R. 
Manspeaker.  Clerk  of  the  District  Court. 
United  States  Courthouse,  1929  Stout 
Street,  Denver.  CO  80294.  Please  send  a 
copy  of  any  comments  to  Robert  H. 
Foster.  U.S.  Department  of  Justice. 
Environmental  Defense  Section,  999 
18th  Street,  Suite  945,  Denver.  CO 
80202.  The  comments  should  refer  to 
United  States  v.  The  Telluride  Company 
Qvil  No.  93-K-2181  (D.  Colo.),  and 
should  also  make  reference  to  DJ  #  90- 
5-1-4-293. 

The  proposed  Consent  Judgment  may 
be  examined  at  three  (3)  locations:  (1) 
the  Clerk's  Office,  United  States  District 
Court  for  the  District  of  Colorado,  1929 
Stout  Street.  Denver.  CO  80295,  (2)  the 
Clerk's  Office.  San  Miguel  County       •* 
Courthouse,  305  West  Colorado, 
Telluride,  CO  81435  and  (3)  the  Qeii^'s 
Office.  United  States  District  Court  for 
the  District  of  Colorado.  402  Rood 
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Avenue,  Room  301,  &and  Junction,  CX) 
81501.  - 

LrtWa  J.  GrUiaw, 

Qiief.  Environmental  Defense  Section. 
Environment  &  Natural  Resources  Division. 
(FR  Doc  96-30992  Filed  12-13-96;  8:45  am] 
■LUNO  COOK  441»>1»-M 


Office  of  Justioe  Programs 

Office  of  Juvenile  Justice  and 
Delinquency  Prevention;  Agency 
Information  Colleetion  Activities: 
Propoeed  Collection;  Comment 
Request 

action:  Notice  of  information  collection 
under  review;  survey  of  juvenile 
probation. 

The  proposed  information  collection 
is  published  to  obtain  comments  from 
the  public  and  affected  agencies. 
Comments  are  encouraged  and  wiU  be 
accepted  imtil  February  14, 1997. 

Request  written  comments  and 
suggestions  from  the  public  and  affected 
agencies  concerning  the  proposed 
collection  of  information.  Your 
comments  should  address  one  or  more 
of  the  following  four  points: 

(1)  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility; 

(2)  Evaluate  the  accuracy  of  the 
agencies  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 

(3)  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

(4)  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g.,  permitting  electronic  submission  of 
responses. 

Comments  and/or  suggestions 
regarding  the  item(s)  contained  in  this 
notice,  especially  regarding  the    . 
estimated  pubUc  burden  and  associated 
response  time  should  be  directed  to 
Joseph  Moone  (phone  number  and 
address  listed  below).  If  you  have 
additional  comments,  suggestions,  or 
need  a  copy  of  the  proposed  information 
collection  instrument  with  instructions, 
or  additional  information,  please 
contact  Joseph  Moone,  202-307-5929, 
(^ce  of  Juvenile  Justice  and 
Delinquency  Prevention,  Office  of 


Justice  Programs,  U.S.  Department  of 
Justice,  Room  782, 633  Indiana  Avenue, 
NW,  Washingtcm.  DC  20531. 

Overview  of  this  information 
collection: 

(1)  Type  of  Information  CoUectian: 
New  data  collection. 

(2)  Title  of  the  Form/CoUecti<m: 
Survey  of  Juvenile  Probation. 

(3)  Agency  form  number,  if  any,  and 
the  applicable  component  of  the 
Departinent  of  Justice  sponsoring  the 
collection:  Office  of  Juvenile  Justice  and 
Delinquency  Prevention,  Office  of 
Justice  Program,  United  States 
Department  of  Justice. 

(4)  Affected  public  who  will  be  asked 
or  required  to  respond,  as  well  'as  a  brief 
abstract:  Primary:  State  and  Local 
juvenile  probation  offices.  Other  None. 
This  data  collection  will  gather  basic 
information  on  the  number  of  juveniles 
on  probation  and  the  number  of  juvenile 
probation  officers  who  monitor  their 
progress. 

(5)  An  estimate  of  the  total  number  of 
respondents  and  the  amoimt  of  time 
estimated  for  an  average  respondent  to 
respond:  1800  respondents  at  1.5  hours 
per  response. 

(6)  Ail  estimate  of  the  total  public 
buJrden  (in  hours)  associated  with  the 
collection:  2,700  biennial  hours. 

If  additional  information  is  required 
contact:  Mr.  Robert  B.  Briggs,  Clearance 
Officer,  United  States  IDepartment  of 
Justice,  Inforfhation  Management  and 
Seciirity  Staff,  Justice  Management 
Division,  Suite  850,  Washington  Center, 
1001  G  Street,  NW,  Washington,  DC 
20530. 

Dated:  December  10, 1996. 
Robert  B.  Brig^, 

Department  Qearance  Officer,  United  States 
Department  of  Justice. 

[FR  Doc  96-31810  Filed  12-13-96;  8:45  am] 
BILUNQ  COOC  U1*-1»4I 


NATIONAL  CAPITAL  PLANNING 
COMMISSION 

Office  of  the  Executive  Director;  Notice 
of  Agency  Recordkeeping/Reporting 
Requirements  Under  Emergency 
Review  t>y  the  Office  of  Management 
and  Budget 

agency:  National  Capital  Planning 
Commission. 

SUMMARY:  The  National  Capital  Planning 
Commission  has  submitted  the 
following  emergency  processing  pubUc 
information  collection  request  (ICR)  to 
the  Office  of  Management  and  Budget 
(OMB)  for  review  and  clearance  imder 
the  Paperwork  Reduction  Act  of  1995 
(Pub.  L.  104-13  44  U.S.C.  Chapter  35). 


C^B  approval  has  bean  requested  by 
February  28, 1997. 

DATES:  Written  comments  and  questions 
should  be  submitted  on  or  before 
February  18, 1997.  . 
ADDRESSES:  Direct  all  comments  and 
questions  about  the  ICR  listed  below  to 
the  Office  of  Information  and  Regulatory 
Afiairs,  Atbi:  OMB  Desk  Officer,  Office 
of  Management  and  Budget,  Room 
10325,  Washington.  DC  20503  (202) 
395-7316. 

Agency:  National  Capital  Planning 
Commission. 

Title:  Monximental  Core  Framewcwk 
Public  Survey. 

Type  of  Request:  New  collection. 

OMB  Number:  3215-0006. 

Frequency:  1. 

Affected  Public:  U.S.  citizens. 

Number  of  Respondents:  9,500. 

Estimated  Time  per  Respondent:  15 
minutes. 

Total  burden  hours:  2,375. 
FOR  FURTHER  INFORMATION  CONTACT:  A 
copy  of  this  individual  ICR,  with 
applicable  supporting  documentaticm, 
may  be  obtained  by  calling  the  National 
Capital  Planning  Commission  Clearance 
Officer,  Ann  Marie  Maloney  at  (202) 
482-7200. 

SUPPI^MENTARY  INFORMATION:  This 
voluntary  survey  is  to  collect  public 
opinion  about  a  proposed  long-range 
plan  for  the  National  Capital,  as  part  of 
NCPC's  responsibility  to  plan  for  the 
physical  development  of  the  National 
Capital  pursuant  to  the  National  Capital 
Planning  Act  (40  U.S.C.  71).  This 
information  will  be  \ised  to  guide  the 
Commission's  adoption  of  the  final  plan 
so  that  the  plan  will  reflect  the  priorities 
and  concerns  of  the  public. 
Sandra  H.  Sliapiro, 

Geneml  Counsel,  National  Capital  Manning 
Commission. 

[FR  Doc.  96-31838  Filed  12-13-96;  8:45  am] 
IILUNO  CODE  7802-Oa-H 


NUCLEAR  REGULATORY 
COMMISSION 

pocitet  No.  50-807] 

Notice  of  Application  for  Facility 
Operating  Ucense;  McCleiian  Air  Force 
Base  Nucleer  Radiation  Center. 
Department  of  tt>e  Air  Force 

Notice  is  hereby  given  that  the  U.S. 
Nuclear  Regulatory  Ccmmiission  (the 
Commission)  has  received  an 
application  from  the  Department  of  the 
Air  Force  dated  October  23. 1996,  filed 
pursuant  to  Section  104c  of  the  Atomic 
Energy  Act  of  1954,  as  amended  (the 
Act),  for  the  necessary  hcense  to  operate 
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a  TRIGA  nuclear  mactat.  The  reactor  is 
located  at  McClellan  Air  Force  Base, 
Sacramento,  California.  It  is  proposed 
for  operation  at  a  steady  state  power 
level  of  2  megawatts  and  with  pulse 
maximum  reactivity  insertions  of  $1.75 
for  educational  training  and  research. 

A  copy  of  the  application  is  available 
for  public  inspection  at  the 
Commission's  Public  Document  Room, 
the  Gelman  Building,  at  2120  L  Street, 
NW.,  Washington,  DC  20037. 

Dated  at  Rockville,  Maryland,  this  9th  day 
of  December  1996. 

For  the  Nuclear  Regulatory  Commission. 

Seymour  H.  Weiss, 

Director,  Son-Power  Reactors  and 
Decommissioning  Project  Directorate, 
Division  of  Reactor  Program  Management. 
Office  of  Nuclear  Reactor  Regulation. 
(FR  Doc.  96-31812  Filed  12-13-96;  8:45  am] 

MJJNOCOOE  7Seo-01-P 


IDoctot  No*.  50-266  and  50-301] 

Wisconsin  ElsctricPpwsr  Company; 
Point  Beach  Nudsar  PCfeit, 
Environmantal  Assessment  and 
Rnding  of  No  Significant  impact 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  is 
considering  issuance  of  an  exemption 
from  certain  requirements  of  its 
regulations  to  Facility  Operating  License 
Nos.  DPR-24  and  DPR-27.  issued  to 
Wisconsin  Electric  Power  Company, 
(the  licensee),  for  operation  of  Point 
Beach  Nuclear  Plant,  Unit  Nos.  1  and  2. 
located  in  Manitowoc  Coimty, 
Wisconsin. 

Environmental  Aaaeasment 

Identification  of  the  Proposed  Action 

The  proposed  action  would  allow  the 
licensee  to  utilize  the  American  Society 
of  Mechanical  Engineers  Boiler  and 
Pressiire  Vessel  Code  (ASME  Code)  Case 
N-514,  "Low  Temperature  Overpressure 
Protection,"  to  determine  its  low 
temperature  overpressure  protection 
(LTOP)  setpoints  and  is  in  accordance 
with  the  licensee's  application  for 
exemption  dated  July  1, 1996,  as 
supplemented  November  18, 1996.  The 
proposed  action  requests  an  exemption 
from  certain  requirements  of  10  CFR 
50.60,  "Acceptance  Criteria  for  Fracture 
Prevention  Measiues  for  Lightwater 
Nuclear  Power  Reactors  for  Normal 
Operation,"  to  allow  application  of  an 
alternate  methodology  to  determine  the 
LTOP  setpoints  for  Point  Beach  Nuclear 
Plant.  Unit  Nos.  1  and  2.  The  proposed 
alternate  methodology  is  consistent  with 
guidelines  developed  by  the  ASME 
Working  Group  to  define  presstire  limits 
during  LTOP  events  that  avoid  certain 


unnecessary  operational  restrictions, 
provide  adequate  margins  against  failure 
of  the  reactor  pressure  vessel,  and 
reduce  the  potential  for  unnecessary 
activation  of  pressure-relieving  devices 
used  for  LTOP.  These  guidelines  have 
been  incorporated  into  Code  Case  N- 
514,  "Low  Temperature  Overpressure 
Protection."  which  has  been  approved 
by  the  ASME  Code  Committee.  The 
content  of  Code  Case  N-514  has  been 
incorporated  into  Appendix  G  of 
Section  XI  of  the  ASME  Code  and 
published  in  the  1993  Addenda  to 
Section  XI.  However.  10  CFR  S0.S5a. 
"Codes  and  Standards,"  and  Regulatory 
Guide  1.147,  "Inservice  Inspection  Code 
Case  Acceptability"  have  not  been 
updated  to  reflect  the  acceptability  of 
Code  Case  N-514. 

The  philosophy  used  to  develop  Code 
Case  N-514  guidelines  is  to  ensiue  that 
the  LTOP  limits  are  still  below  the 
pressure/temperature  (P/T)  limits  for 
normal  operation  but  allow  the  pressure 
that  may  occur  with  activation  of 
pressiire-relieving  devices  to  exceed  the 
P/T  limits,  provided  acceptable  margins 
are  maintained  during  these  events. 
This  philosophy  protects  the  pressure 
vessel  from  LTOP  events  and  still 
maintains  the  Technical  Specifications 
P/T  limits  applicable  for  normal  heatup 
and  cooldown  in  accordance  with  10 
CFR  Part  50,  Appendix  G,  and  Sections 
m  and  XI  of  the  ASME  Code. 

The  Need  for  the  Proposed  Action 

Pursuant  to  10  CFR  50.60,  all 
lightwater  nuclear  power  reactors  must 
meet  the  fracture  toughness 
requirements  for  the  reactor  coolant 
pressure  boundary  as  set  forth  in  10  CFR 
Part  50,  Appendix  G,  which  defines 
P/T  limits  during  any  condition  of 
normal  operation  including  anticipated 
operational  occurrences  and  system 
hydrostatic  tests,  to  which  the  pressure 
boimdary  may  be  subjected  over  its 
service  lifetime.  It  is  specified  in  10  CFR 
50.60(b)  that  alternatives  to  the 
described  requirements  in  10  CFR  Part 
50,  Appendix  G,  may  be  used  when  an 
exemption  is  granted  by  the 
Commission  pursuant  to  10  CFR  50.12. 

To  prevent  transients  that  would 
produce  excursions  exceeding  the  10 
CFR  Part  50,  Appendix  G,  P/T  limits 
while  the  reactor  is  operating  at  low   - 
temperatures,  the  licensee  installed  an 
LTOP  system.  The  LTOP  system 
includes  pressure-relieving  devices  in 
the  form  of  power-operated  relief  valves 
(PORVs)  that  are  set  at  a  pressiire  below 
the  LTOP  enabling  temperatiue  that 
would  prevent  the  pressure  in  the 
reactor  vessel  from  exceeding  the  P/T 
limits  of  10  CFR  Part  50.  Appendix  G. 
To  prevent  these  valves  from  lifting  as 


a  result  of  normal  operating  pressure 
surges  (e.g..  reactor  coolant  pump 
starting  or  stopping)  with  the  reactor 
coolant  system  in  a  water  solid 
condition,  the  operating  pressure  must 
be  maintained  below  the  PORV  setpoint. 
The  licensee's  current  LTOP  analysis 
indicates  that  using  this  10  CFR  Part  50, 
Appendix  G,  safety  margin  to  determine 
the  PORV  setpoint  requires  operation  of 
the  plant  in  a  narrow  range  of  pressure 
that  could  result  in  the  lifting  of  the 
PORVs  during  normal  heatup  and 
cooldown  operation.  Using  Code  Case  - 
N-514  would  allow  the  licensee  to 
opwrate  without  a  restriction  on  the 
number  of  operating  reactor  coolant 
pumps  in  the  determination  of  the 
LTOP  setpoint  analysis.  Therefore,  the 
licensee  proposed  that  in  determining 
the  PORV  setpoint  for  LTOP  events  for 
Point  Beach,  the  allowable  pressure  be 
determined  using  the  safety  margins 
developed  in  an  alternate  methodology 
in  lieu  of  the  safety  margins  required  by 
10  CFR  Part  50.  Appendix  G.  The 
alternate  methodology  is  consistent  with 
ASME  Code  Case  N-514.  The  content  of 
Code  Case  N-514  was  incorporated  into 
Appendix  G  of  Section  XI  of  the  ASME 
Code  and  pubbshed  in  the  1993 

Addenda  to  Section  XI.    

An  exemption  from  10  CFR  50.60  is 
required  to  use  the  alternate 
methodology  for  calculating  the 
maximum  allowable  pressure  for  LTOP 
considerations.  By  application  dated 
July  1,  1996,  as  supplemented 
November  18, 1996,  the  licensee 
requested  an  exemption  from  10  CFR 
50.60  to  allow  it  to  utilize  the  alternate 
methodology  of  Code  Case  N-514  to 
compute  its  LTOP  setpoints. 

Environmental  Impacts  of  the  Proposed 
Action 

Appendix  G  of  the  ASME  Code 
requires  that  the  P/T  limits  be 
calculated  (a)  using  a  safety  factor  of  2 
on  the  principal  membrane  (pressure) 
stresses,  (b)  assuming  a  flaw  at  the 
surface  with  a  depth  of  one-quarter  (V4) 
of  the  vessel  wall  thickness  and  a  length 
of  6  times  its  depth,  and  (c)  using  a 
conservative  fracture  toughness  curve 
that  is  based  on  the  lower  bound  of 
static,  dynamic,  and  crack  arrest  fracture 
toughness  tests  on  material  similar  to 
the  Point  Beach  reactor  vessel  material. 

In  determining  the  PORV  setpoint  for 
LTOP  events,  the  licensee  proposed  the 
use  of  safety  margins  based  on  an 
alternate  methodology  consistent  with 
the  proposed  ASME  Code  Case  N-514 
which  allows  determination  of  the 
setpoint  for  LTOP  events  such  that  the 
maximum  pressure  in  the  vessel  vsrill 
not  exceed  110  percent  of  the  P/T  limits 
of  the  existing  ASME  Appendix  G.  This 
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results  in  a  safety  bctor  of  1.8  on 
pressure.  All  other  factors,  including 
assumed  flaw  size  and  fracture 
toughness,  remain  the  same.  Although 
this  methodology  would  reduce  the 
safety  factor  on  pressure,  it  was 
demonstrated  in  the  Bases  of  ASME 
Code  Case  N-514  that  due  to  the 
isothermal  nature  of  LTOP  events,  the 
margins  with  respect  to  toughness  for 
LTOP  transients  is  within  the  range 
provided  by  ASME,  Section  XI, 
Appendix  G,  for  normal  heatup  and 
cooldown  in  the  low  temperature  range. 
Thus,  applying  Code  Case  N-514  will 
satisfy  the  underlying  purpose  of  10 
CFR  50.60  for  fracture  toughness 
requirements.  Further,  by  relieving  the 
ofwrational  restrictions,  the  potential  for 
undesirable  lifting  of  the  PORV  would 
be  reduced,  thereby  improving  plant 
safety. 

The  change  will  not  increase  the 
probability  or  consequences  of 
accidents,  no  changes  are  being  made  in 
the  types  of  any  effluents  that  may  be 
released  offsite,  and  there  is  no 
significant  increase  in  the  allowable 
individual  or  ciunulative  occupational 
radiation  exposure.  Accordingly,  the 
Commission  concludes  that  there  are  no 
significant  radiological  environmental 
impacts  associated  with  the  proposed 
action. 

With  regard  to  potential 
nonradiological  impacts,  the  proposed 
action  does  involve  features  located 
entirely  within  the  restricted  area  as 
defined  in  10  CFR  Part  20.  It  does  not 
affect  nonradiological  plant  effluents 
and  has  no  other  environmental  impact. 
A6eoMingly,  the  Commission  concludes 
that  there  are  no  significant 
nonradiological  environmental  impacts 
associated  with  the  proposed  action. 

Alternatives  to  the  Proposed  Action 

Since  the  Commission  has  concluded 
there  is  no  measurable  environmental 
impact  associated  with  the  proposed 
action,  any  alternatives  with  equal  or 
greater  environmental  impact  need  not 
be  evaluated.  As  an  alternative  to  the 
proposed  action,  the  staff  considered 
denial  of  the  proposed  action.  Denial  of 
the  application  would  result  in  no 
change  in  current  environmental 
impacts.  The  environmental  impacts  of 
the  proposed  action  and  the  alternative 
action  are  similar. 

Alternative  Use  of  Resources      .  " 

This  action  does  not  involve  the  use 
of  any  respurces  not  previously 
considered  in  the  Final  Environmental 
Statement  for  Point  Beach  Niiclear 
Plant,  Unit  Nos.  1  and  2. 


Agencies  and  Persons  Consulted 

In  accordance  with  its  stated  policy, 
on  November  29, 1996,  the  staff 
consulted  with  the  Wisconsin  State 
ofiidal,  Ms.iSarah  Jenkins,  of  the  PubUc 
Service  Commission  of  Wisconsin, 
regarding  the  environmental  impact  of 
the  proposed  action.  The  State  official 
had  no  comments. 

Finding  of  No  Significant  Impact 

Based  upon  the  environmental 
assessment,  the  Commission  concludes 
that  the  proposed  action  will  not  have 
a  significant  effiact  on  the  quality  of  the 
hmnan  environment.  Accordingly,  the 
Commission  has  determined  not  to 
prepare  an  environmental  impact 
statement  for  the  proposed  action. 

For  further  details  with  respect  to  the 
proposed  action,  see  the  licensee's 
letters  dated  July  1  and  November  18, 
1996,  which  are  available  for  public 
inspection  at  the  Commission's  Public 
Document  Room,  The  Gelman  Building, 
2120  L  Street,  NW.,  Washington,  DC, 
and  at  the  local  public  document  room 
located  at  the  Joseph  P.  Mann  Library, 
1516  Sixteenth  Street,  Two  Rivera. 
Wisconsin  54241. 

Dated  at  Rockville.  Maryland,  this  lOtk  day 
of  December  1996. 

For  the  Nuclear  Regiilatory  Commission. 
Linda  L.  Gundnim, 

Project  Manager,  Project  Directorate  tO-l , 
Division  of  Reactor  Projects— JWIV,  Office  of 
Nuclear  Reactor  Regulation. 

[FR  Doc.  96-31813  Filed  12-13-96;  8:45  am] 
BNJJNO  OOOG  TBM-OI-r     . 

[Docket  No*.  50-266. 50-301. 72-6. 72-7. 
72-13, 72-1007] 

All  Users  of  VSC-24  Dry  Storags — ' 
Casks;  Receipt  of  Petition  for 
Director's  Decision  Under  10  CFR 
2.206 

Notice  is  hereby  given  that  by  a 
Petition  filed  puirsuant  to  10  CFR  2.206 
on  September  30, 1996,  Qtizens'  Utility 
Board  (Petitioner)  requested  that  the 
NRC  (1)  order  Wisconsin  Electric  Power 
Company  (WEPCO)  to  retain  24  empty 
and  available  spaces  in  the  Point  Beach 
Nuclear  Plant  spent  fuel  pool  to 
accommodate  retrieval  of  spent  fuel 
from  a  VSC-24  cask  imtil  such  time  as 
WEPCO  has  other  options  available  to 
remove  spent  fuel  from  the  cask  and  (2) 
prohibit  loading  of  any  VSC-24  casks 
until  the  certificate  of  compliance,  the 
safety  analysis  report,  and  the  safety 
evaluation  report  are  amended  to 
contain  operating  controls  and  limits  to 
prevent  hazardous  conditions.  As  part 
of  the  first  request,  the  Petitioner  asked 
that  the  NRC  take  immediate  action  to 


iSsue  an  order  preventing  offloading 
during  the  refueling  outage  which  was 
scheduled  to  begin  October  6, 1996. 

The  Petition  has  been  referred  to  the 
Office  of  Nuclear  Reactor  Regulation 
(NRR).  By  letters  dated  October  11, 
1996,  and  December  10, 1996,  the 
Director  of  NRR  denied  the  Petitioner's 
request  for  immediate  action.  As 
provided  by  10  CFR  2.206,  further 
action  will  be  taken  within  a  reasonable 
time. 

A  copy  of  the  Petition  is  available  for 
inspection  at  the  Commission's  Public 
Dociunent  Room  at  2120  L  Street.  NW.. 
Washington,  DC. 

Dated  at  Rockville.  Maryland,  this  10th  day 
of  December  1996. 

For  the  Nuclear  Regulatory  Commissioa. 

Frank  J.  Miraglia, 

Acting  Director,  Office  of  Nuclear  Reactor 
Regulation. 

(FR  Doc.  96-31811  FUed  12-13-96:  8:45  ami 
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OFFICE  OF  PERSONNEL 
MANAGEMENT 

Submission  for  0MB  Revle«r; 
Comment  Request  Review  of  a  New 
Infomtation  Collection;  Standard  Form 
2817 

agency:  Office  of  Personnel 

Management 

ACTION:  Notice. 

SUMMARY:  In  accordance  with  the 
Paperwork  Reduction  Act  of  1995 
(Public  Law  104-13.  May  22, 1995),  this 
notice  annoimces  that  the  Office  of 
Personnel  Management  is  submitting  to 
the  Office  of  Management  and  Budget  a 
request  for  clearance  of  a  new 
information  collection.  SF  2817,  Federal 
Employees'  Group  Life  Insiurance 
Election,  is  used  to  enroll  or  change 
elections  under  the  Federal  Employee's 
Group  Life  Insurance  Program.  This 
form  is  proposed  for  clearance  because 
Federal  employees  and  retirees  can  now 
assign  (give  up  ownership  of)  their 
insurance  coverage.  Assignees  may  now 
use  the  SF  2817  to  make  election 
changes  to  decrease  the  employee's  or 
retiree's  coverage.  Since  assignees  are 
members  of  the  public,  OMB  clearance 
is  now  required  for  this  foaa.  We  are 
clearing  this  form  for  assignees  only. 

We  estimate  100  forms  are  completed 
annually  by  assignees.  Each  form  takes 
approximately  15  minutes  to  complete.  ' 
llie  annual  estimated  burden  is  25 
houn. 

For  copies  of  this  proposal,  contact 
Jim  Farron  on  (202)  418-3208,  or  E-mail 
to  )mfarronQmaiLopm.gov 
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DATES:  Comments  on  this  proposal 

should  be  received  on  or  before  January 

15. 1997. 

A0ORES8C8:  Send  or  deliver  comments 

to— 

Laura  Lawrence,  Program  Analyst. 
Ins\irance  Operations  Division, 
Retirement  and  Insurance  Service. 
U.S.  Office  of  Personnel  Management. 
1900  E  Street,  NW,  Room  3415, 
Wadiington,  DC  20415-0001 

and 
Josroh  Lackey,  0PM  Desk  Officer, 
Office  of  Information  and  Regulatory 
ASurs,  Office  of  Management  and 
Budget,  New  Executive  Office 
Biiilding,  Room  10235.  Washington, 
DC  20503. 
FOR  FURTHER  INFORMATKM  CONTACT: 
Mary  Beth  Smith-Toomey,  Management 
Services  Division,  (2C2)  606-0623. 

Office  of  Personnel  Management 

LoiTainB  A.  Gram, 

Depu  ty  Director. 

[FR  Doc.  96-31742  Filed  12-1^-96;  8:45  am] 

lajjMQ  cooe  6325-ei-M 


Submission  for  0MB  Review; 
Comment  Request  for  Review  of  a 
Revised  information  Collection: 
Standard  Form  3112 

AQENCY:  Office  of  Personnel 
Management. 

ACTION:  Notice. 

SUMMARY:  In  accordance  with  the 
'Paperwork  Reduction  Act  of  1995 
(Public  Law  104-13.  May  22. 1995),  this 
notice  announces  that  the  Office  of 
Personnel  Management  has  submitted  to 
the  Office  of  Management  and  Budget  a 
request  for  review  of  a  revised 
information  collection.  Standard  Form 
3112.  CSRS/FERS  Docimientation  in 
Support  of  Disability  Retirement 
Application,  collects  information  from 
appUcants  for  disability  retirement  so 
that  OPM  can  determine  whether  to 
approve  a  disability  retirement.  The 
apphcant  will  only  complete  Standard 
Forms  3112A  and  3112C.  Standard 
Forms:  3112B,  3112D,  and  3112E  will  be 
completed  by  the  immediate  supervisor 
and  the  employing  agency  of  the 
applicant. 

Approximately  12,100  Standard  Form 
3112.  SF  3112A  and  SF  3112C  will  be 
completed  annually.  The  SF  3112A 
requires  approximately  30  minutes  to 
complete  and  the  SF  3112C  requires 
approximately  60  minutes  to  complete. 
TTie  annual  biu-den  is  12.775  hours. 

For  copies  of  this  proposal,  contact 
Jim  Farron  on  (202)  418-3208,  or  E-mail 
to  jmfarronOmail.opm.gov 


DATES:  Comments  on  this  proposal 

should  be  received  on  or  before  January 

15. 1997. 

ADDRESS:  Send  or  deUv w  conunents 

to— 

Lorraine  E.  Dettman.  Chief.  Operations 
Support  Division,  Retirement  and 
Insurance  Service,  U.S.  Office  of 
Personnel  Management,  1900  E  Street, 
NW,  Room  3349  Washington.  DC 
20415 
and 

Joseph  Lackey.  OPM  Desk  Officer, 
Office  of  Iniormation  k  Regulatory 
Affairs,  Office  of  Management  & 
Budget,  New  Executive  Office 
Buildiiig,  NW,  Room  10235, 
Washington,  IX:  20503. 

FOR  MFORMATION  REQARDINQ 

AOMWISTRATIVE  COORDMATION— CONTACT: 

Mary  Beth  &nith-Toomey,  Management 

Services  Division,  (202)  606-0623. 

U.S.  Office  of  Personnel  Management 

Lorraine  A.  Green, 

Deputy  Director. 

(FR  Doc  96-31743  Filed  12-13-96;  8:45  ami 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

Issuer  Delisting;  Notics  of  Application 
To  Withdraw  From  Ustlng  and 
Rsglstration;  (CAM  Dssigns,  Ino, 
Class  A  Common  Stock,  $0,001  Par 
Value,  Units  (Consisting  of  two  Shares 
of  Class  A  Common  Stock  and  one 
Class  A  Warrant);  Redeemable  Class  A 
Warrants  Expiring  July  23. 2000)  File 
No.  1^13886 

December  10, 1996. 

CAM  Design.  Inc.  ("Company")  has 
filed  an  application  with  the  Securities 
and  Exchange  Commission 
("Commission"),  pursuant  to  Section 
12(d)  of  the  Securities  Exchange  Act  of 
1934  ("Act")  and  Rule  12dd2-2(d) 
promulgated  thereunder,  to  withdraw 
the  above  specified  securities 
("Securities")  from  listing  and 
registration  on  the  Pacific  Stock 
Exchange.  Inc.  ("PSE"). 

The  reasons  alleged  in  the  application 
for  withdrawing  the  Securities  from 
listing  and  registration  includes  the 
following: 

According  to  the  Company,  the 
Common  Stock  and  the  Warrants  are 
also  listed  on  the  NASDAQ  Stock 
Market  and  the  Units  are  also  listed  on 
the  NASD  Electronic  BuUetin  Board, 
whereas  trading  in  the  Securities  on  the 
Exchange  has  been  limited;  and  the 
Company  seeks  to  reduce  its  expenses; 
and  in  light  of  the  foregoing,  the 


Company  deems  it  to  be  in  its  best 
interests  fittm  listing  and  registration  on 
the  Exchange. 

Any  interested  person  may,  on  or 
before  January  1, 1997,  submit  by  letter 
to  the  Secretary  of  the  Securities  and 
Exchange  Commission,  450  Fifth  Street 
NW.,  Washington,  IX]  20549,  facts 
bearing  upon  whether  the  application 
has  been  made  in  accordance  with  the 
rules  of  the  exchanges  and  what  terms, 
if  any,  should  be  imposed  by  the 
Commission  for  the  protection  of 
investors.  The  Commission,  based  on 
the  information  submitted  to  it,  will 
issue  an  order  granting  the  application 
after  the  date  mentioned  above,  unless 
the  Commission  determines  to  order  a 
hearing  on  the  matter. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  tp  delegated 
authority. 
Jonathan  G.  Katx. 
Secretary. 

(FR  Doc.  96-31784  Filed  12-13-96;  8:45  am] 
MLUNQ  COOE  wie-ai-M 


Sunshins  Act  Meeting 

"FEDERAL  REGISTER"  CrtATKM  OF 

PREVIOUS  ANNOUNCEMENT:  [61FR  64933, 

December  9, 1996]. 

STATUS:  Closed  Meeting. 

PUCE:  450  Fifth  Street,  N.W.. 

Washington.  D.C 

DATE  PREVIOUSLY  ANNOUNCED:  December 

9, 1996. 

CHANGE  IN  THE  MEETING:  Cancellation. 

The  closed  meeting  scheduled  for 
Thursday,  December  12, 1996,  et  lOKW  a.m., 
has  been  cancelled. 

At  times,  changes  in  Commission 
priorities  require  alterations  in  the 
scheduling  of  meeting  items.  For  further 
information  and  to  ascertain  what,  if 
any,  matters  have  been  added,  deleted 
or  postponed,  please  contact:  The  Office 
of  the  Secretary  (202)  942-7070. 

Dated:  I>ecember  12, 1996. 
Jonathan  G.  Katz. 
Secretary. 

[FR  Doc.  96-31959  Filed  12-12-96;  11:29 
am) 
BIUJNO  CODE  S010-01-M 


Agency  Meetings 

Notice  is  hereby  given,  pursuant  to 
the  provisions  of  the  Government  in  the 
Simshine  Act,  Pub.  L.  94-409,  that  the 
Securities  and  Exchange  Commission 
will  hold  the  following  meetings  during 
the  week  of  December  16, 1996. 

An  open  meeting  will  be  held  on 
Wedn^ay.  December  18, 1996,  at  10 


Dated:  December  11, 1996. 
Jooatlun  G.  Katz, 
Secretaiy. 
(FR  Doc.  96-31892  Filed  12-1^-96;  8:58  am] 

BHJJNO  CODE  M10-01-M 
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a.m.  A  closed  meeting  will  be  held  on 
Friday,  December  20, 1996,  at  10  a.m. 

Commissioners,  Counsel  to  the 
Commissioners,  the  Secretary  to  the 
Commission,  and  recording  secretaries 
will  attend  the  closed  meeting.  Certain 
staff  members  who  have  an  interest  in 
the  matters  may  also  be  present. 

The  General  Counsel  of  the 
Commission,  or  his  desigaee,  has 
certified  that,  in  his  opinion,  one  or 
more  of  the  exemptions  set  forth  in  5 
U.S.C.  552b(c)  (4),  (8),  (9)(A)  and  (10) 
and  17  CFR  200.402(a)  (4),  (8),  (g)(i)  and 
(10),  permit  consideration  of  the 
scheduled  matters  at  the  closed  meeting. 

Commissioner  Johnson,  as  duty 
officer,  voted  to  consider  the  items 
listed  for  the  closed  meeting  in  a  closed 
session. 

The  subject  matter  of  the  open 
meeting  scheduled  for  Wednesday, 
December  18, 1996,  at  10  ajn..  will  be: 


(1)  Consideration  of  whether  to  adopt  a 
new  anti-manipulation  regulation.  Regulation 
M,  and  Rules  100  through  105  thereunder, 
governing  securities  offorings.  The  new 
regulations  would  simplify,  modify,  and  in 
some  cases,  eliminate  provisions  that 
otherwise  restrict  the  activities  of  issuers, 
imderwriters,  and  others  participating  in  a 
securities  offering.  Regulation  M  would  be 
adopted  under  various  provisions  of  the 
Securities  Act  of  1933  and  the  Securities 
Exchange  Act  of  1934  ("Exchange  Act"), 
among  other  statutory  provisions,  and  would 
replace  Rules  lOb-6, 10b-6A,  lOb-7,  lOb-8, 
and  lOb-21  imder  the  Exchange  Act  The 
Conunission  also  will  consider  related 
amendments  to  Items  502(d)  and  508  of 
Regulations  S-B  and  S-K,  and  to  Rules  10b- 
18  and  17a-2  under  the  Exchange  Act. 
Technical  amendments  to  various  rules  and 
schedules  to  reflect  the  adoption  of 
Regulation  M  also  will  be  considered.  For 
further  information,  contact  M.  Blair  Corkran 
or  Alan  Reed  at  (202)  942-0772. 

(2)  Consideration  of  whether  to  adopt  an 
amendment  to  Rule  13e-4  under  the 
Securities  Exchange  Act  of  1934  and  to  issue 
a  class  exemption  from  Rule  lOb-13,  and  a 
temporary  class  exemption  from  Rule  lOb-6, 
under  the  Securities  Exchange  Act  of  1934  to 
eliminate  the  record  date  requirement  from 
paragraph  (h)(5)  of  Rule  13e-4  and  to  permit 
continuous  odd-lot  tender  offers  by  issuers. 
For  further  information,  please  contact 
Lauren  C.  Mullen  at  (202)  942-0772. 

(3)  Consideration  of  whether  to  propose  for 
pi^lic  conunent  rules  2a51-l.  2a51-2,  2a51- 
3, 3c-l,  3c-5,  3o-6  and  3c-7  under  the 
Investment  Company  Act  of  1940.  The  rules 
would  implement  certain  provisions  of  the 
National  Securities  Markets  Improvement 
Act  of  1996  (the  "1996  Act")  relating  to 
private  investment  companies.  The  1996  Act, 
among  other  things,  amended  section  3(c)(1) 
of  the  Investment  Company  Act  (the  existing 
exclusion  frtim  Investment  Company  Act 
regulation  used  by  private  investment 
companies)  and  added  section  3(c)(7)  to 
create  a  new  exclusion  from  regulation  under 
the  Act  for  private  investment  companies 


that  consist  solely  of  highly  sophisticated 
"qualified  purchasers"  owning  or  investing 
on  a  discretionary  basis  a  specified  amount 
of  "investments"  ("section  3(c)(7)  funds"). 
The  new  rules  would:  (i)  define  the  term 
"investments"  for  purposes  of  the  qualified 
purchaser  definition;  (ii)  define  the  term 
"beneficial  owner"  for  purposes  of  the 
provisions  that  permit  an  existing  private 
investment  company  to  convert  into  a  section 
3(c)(7)  fund  or  to  be  treated  as  a  qualified 
purchaser,  (iii)  address  certain  interpretative 
issues  imder  section  3(c)(7);  (iv)  address 
certain  interpretative  issues  under  section 
3(c)(1)  resulting  from  changes  made  by  the 
1996  Act;  (v)  address  investments  in  private 
investment  companies  by  certain 
"knowledgeable  employees";  and  (vi) 
address  transfers  of  securities  issued  by 
private  investment  tompanies  when  the 
transfer  was  caused  by  legal  separation, 
divorce,  death,  and  certain  other  involuntary 
events.  For  furtherinformation.  please 
contact  Kenneth  J.  Herman  at  (202)  942-0690. 
(4)  Consideration  of  whether  to  propose  for 
public  conunent  new  rules  and  rule 
amendments  under  the  Investment  Advisers 
Act  of  1940  ("Advisers  Act")  to  implement 
provisions  of  the  Investment  Advisers 
Supervision  Coordination  Act  (Title  III  of  the 
National  Securities  Markets  Improvement 
Act  of  1996)  ("Coordination  Act")  that 
.reallocate  regulatory  responsibilities  for 
investment  advisers  between  the  Commission 
and  the  states.  The  proposed  rules  would 
establish  the  process  by  which  certain 
advisers  would  withdraw  6t>m  Commission 
registration,  exempt  certain  advisers  from  the 
Coordination  Act's  prohibition  on 
Commission  registration,  and  define  certain 
terms.  The  Commission  is  also  proposing 
amendments  to  several  rules  under  the 
Advisers  Act  that  would  reflect  the  changes 
made  by  the  Coordination  Act.  The  proposed 
rules  and  rule  amendments  are  intended  to 
clarify  provisions  of  the  Coordination  Act 
and  thereby  assist  investment  advisers  in 
ascertaining  their  regulatory  status  after  the 
effective  date  of  the  Coordination  Act,  April 
9, 1997.  For  further  information,  please 
contact  Robert  E.  Flaze  at  (202)  942-0716. 

The  subject  matter  of  the  closed 
meeting  scheduled  for  Friday,  December 
20, 1996.  at  10:00  a.m.,  will  be: 

Injimction  and  settlement  of 
injtmctive  actions. 

Institution  and  settlement  of 
administrative  proceedings  of  an 
enforcement  nature. 

Formal  order  of  investigation. 

Opinion. 

At  times,  changes  in  Commission 
priorities  require  alterations  in  the 
scheduling  of  meeting  items.  For  further 
information  and  to  ascertain,  what,  if 
any,  matters  have  been  added,  deleted 
or  postponed,  please  contact: 

The  Office  of  the  Secretary  at  (202) 
942-7070. 


[Retoaae  No.  34-48034;  FHe  No.  SR-CHX- 
•6-291 

Salf>Regulatory  Organizations;  Notice 
of  Rling  of  Proposed  Rule  Change  by 
the  Chicago  Stock  Exchange, 
Incorporatad  Relating  to  Approval  of 
Applicants  to  MamtMrshlp 

December  10, 1996. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act"),  15  U.S.C.  §  78s(b)(l).  notice  is 
hereby  given  that  on  December  6, 1996, 
the  Chicago  Stock  Exchange, 
Incorporated  ("CHX"  or  "Exchange") 
filed  with  the  Securities  and  Exchange 
Commission  ("Commission")  the 
proposed  rule  change  as  described  in 
Items  I,  n,  and  in  below,  which  Items 
have  been  prepared  by  the  self- 
regulatory  organization.^  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons. 

I.  Self-Regulatory  Oi;ganization8 
Statonent  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  Exchange  proposes  to  amend 
Article  I,  Rule  5  and  Rule  6  of  its  rules 
relating  to  approval  procedures  for 
applicants  to  membership.  The  specific 
criteria  are  set  forth  below. 

Chicago  Stock  Exchanffe,  Incorporated 
Rules 

Additions  are  italicized;  deletions 
[bracketed] 

Article  I 

Procedure  of  Application 

Application 

RULE  5.  (a)  Each  application  for 
membership  shall  be  made  in  writing 
and  be  filed  with  the  Secretary  together 
with  the  names  of  two  sponsors  who 
shall  be  responsible  individuals  who 
have  known  the  applicant  sufficiently 


>  The  proposal  was  originally  filed  with  the 
CommiMion  on  November  6, 1996.  The  CHX 
subsequently  submitted  Amendment  No.  1  to  the 
filing.  Amendment  No.  1  amends  Rule  6  of  Article 
I  to  change  the  vote  requiivd  by  the  Executive 
Committee  To  approve  an  applicant  to  membership. 
Currently,  CHX  rules  require  the  affirmative  vote  of 
not  less  than  two-thirds  of  the  members  of  the 
Executive  Committee  present  at  the  time  of  the  vote. 
Amendment  No.  1  changes  the  requirement  to  an 
affirmative  vote  of  a  majority  of  the  Executive 
Committee  present  at  the  time  of  the  vote.  Letter 
from  David  T.  RusoS,  Foley  k  lArdner  to  Karl ). 
Vamer,  Division  of  Market  Regulatioo,  SBC,  datwl 
December  6, 199S. 
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well  and  over  a  Icmg  enough  period  of 
time  that  they  can  unqualifiedly  endcn^e 
the  character  and  integrity  of  the 
applicant  from  their  personal 
knowledge  of  him  and  of  his  business 
connections.  All  applicants  shall  be 
investigated  by  the  staff  to  determine  if 
the  applicant  meets  the  requirements  for 
membership  [before  submission  to  the 
Executive  Conmiittee  for  consideration]. 

Staff  [Recommendation]  Determination 

(b)  If  the  staff  [recommends] 
determines  that  the  applicant  is  not  [be 
elected]  qualified  for  Section  to 
membership,  the  applicant  shall  be  sent 
a  statement  of  reasons  therefor  and  may, 
within  15  days  of  the  receipt  thereof, 
file  a  request  with  the  Executive 
Committee  that  it  consider  his  or  her 
application  together  with  a  written 
statement  indicating  why  in  his  or  her 
opinion  the  staff  [recommendation] 
determination  is  in  error  or  insufficient 
to  preclude  his  or  its  election  to 
membership. 

Notice  and  Posting 

(c)  ff  the  staff  (recommends] 
preliminary  determines  that  the 
applicant  is  qucJifiedfor  [be  elected  to] 
membership  or  if  the  appUcant  files  a 
request  with  the  ^ecutive  Committee 
pursuant  to  paragraph  (b),  the  name  of 
the  applicant,  the  sponsors'  names  and 
the  name  of  the  member  or  member 
organization  bom  which  the 
membership  is  to  be  transferred  shall  be 
posted  upon  the  bulletin  board  on  the 
Floor  of  the  Exchange  for  ten  b\isiness 
days  and  notice  thereof  mailed  to  all  the 
members.  , 

Posting  and  Voting  on  Membership 

Rule  6.  During  the  posting  period  for 
a  membership  application  pursuant  to 
Rule  5  of  this  Article,  any  member  may 
file  an  objection  to  the  election  of  the 
applicant  to  membership  with  the 
Chairman  of  the  Executive  Committee. 
The  applicant  shall  be  sent  a  statement 
of  reasons  for  such  objection  and  may. 
wdthin  10  business  days  of  the  receipt 
thereof,  file  a  written  response  thereto 
with  the  Executive  Committee.  //  the 
staff  made  a  preliminary  determination 
that  the  applicant  is  qualified  for 
membership,  if  no  objections  were  filed 
during  the  posting  period,  and  if  no 
material  iriformation  that  adversely 
reflects  upon  the  applicant  comes  to  the 
attention  of  the  staff  before  the  • 
expiration  of  the  posting  period,  the 
membership  transfer  shall 
automatically  become  effective  at  the 
opening  of  business  on  the  first  business 
day  after  the  expiration  of  the  posting 
period.  If  all  three  of  these  conditions 
are  not  present  for  a  particular 


appUcant.  [A]  at  the  expiration  of  the 
posting  period(,]  staff  shall  so  notify  the 
applicant  of  such  fact  fact  and  the 
Eixecutlve  Committee  shall  consider  the 
posted  application  and  vote  upon  the 
appUcant  for  membership.  The 
affinoative  votes  for  (not  less  than  two- 
thirds]  a  majority  of  the  members  of  the 
Executive  Committee  present  at  the  time 
of  voting  shaU  be  required  to  elect. 
These  [T]  transfers  shall  become 
effactive  upon  election  to  membership. 

In  the  event  the  applicant  does  not 
receive  such  [two-thiids]  majority  vote, 
he,  she  or  it  shall  have  the  right  to  a 
hearing  before  the  Executive  Committee, 
conducted  in  accordance  with 
procedures  set  forth  in  a  notice  of  such 
hearing  to  be  given  to  the  applicant 
Following  the  hearing,  the  Executive 
Committee  shall  again  vote  upon  the 
applicant,  a  [two-thirds]  majority  vote  of 
the  members  of  the  Executive 
Committee  present  at  the  time  of  voting 
beijig  required  to  elect.  (The  applicant 
may  petition  the  Board  of  Governors  for 
review  of  any  adverse  determination 
made  by  the  Executive  Committee 
following  a  hearing,  a  two-thirds  vote  of 
the  members  of  the  Board  present  at  the 
time  of  voting  being  required  to  elect.] 
The  decision  of  the  Executive 
Committee  shall  be  finaL 

n.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of.  and 
Statntory  Basis  fior,  the  Proposed  Role 
Qiange 

In  its  filing  with  die  Commission,  the 
self-regulatory  organization  included 
statements  concerning  the  purpose  of 
and  basis  for  the  proposed  rule  change 
and  discussed  any  comments  it  received 
on  the  proposed  rule  change.  The  text 
of  these  statements  may  be  examined  at 
the  places  specified  in  Item  IV  below. 
The  self-regulatory  organization  has 
prepared  summaries,  set  forth  in 
sections  (A),  (B)  and  (C)  below,  of  the 
most  significant  aspects  of  such 
statements.  -.  >  ^ 

(A)  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

1.  Purpose 

Rules  5  and  6  of  Article  I  of  the 
Exchange's  rules  govern  the  application 
and  approval  process  for  applicants  to 
Exchange  membership.  Once  an 
application  for  membership  has  been 
submitted  in  writing  to  the  Exchange, 
the  rules  require  the  staff  to  investigate 
the  applicant's  qualifications  to 
determine  if  such  applicant  meets  the 
requirements  for  membership.  If  the 
staff  recommends  that  the  appUcant  not 


be  admitled  to  membenhip,  tiie 

appUcant  may  appeal  such  staff 
recommendation  to  the  Executive 
Committee.  If  the  staff  recommends  that 
an  appUcant  be  elected  to  membership, 
the  appUcant  then  must  go  through  a  10 
business  day  posting  period  before 
membership  may  be  transferred.  The 
purpose  of  the  10  business  day  posting 
period  is  to  allow  any  member  to  file  an 
objection  to  the  election  of  the  appUcant 
to  membership.  At  the  expiration  of  the 
posting  period,  the  Executive 
Committee  then  must  consider  the 
appUcant  and  vote  upon  the  appUcant 
for  membership.  Thcuse  transfers  become 
effactive  upon  election  to  membership. 

Because  the  Securities  Exchange  Act 
of  1934  requires  the  CHX  to  approve  an 
appUcant  to  become  a  member  of  the 
Exchange  if  sxich  appUcant  meets  the 
reqiiirements  of  the  Act  and  the 
ExchaAge's  rules  for  becoming  a 
member,  the  Executive  Committee  has 
limited  discretion  in  approving  a 
qualified  appUcant  to  become  a 
member. 

As  a  result,  the  purpose  of  the 
proposed  rule  change  is  to  limit  the  role 
of  the  Executive  Committee  during  the 
approval  process  to  situations  where  an 
objection  is  raised,  or  material  adverse 
information  is  received,  during  the 
posting  period,  or  where  the  staff  does 
not  recommend  an  appUcant  for 
membership  and  the  appUcant  decides 
to  appeal.  Under  Rules  5  and  6  of 
Article  I,  as  proposed  to  be  amended,  if 
the  staff  reconmiends  an  appUcant  for 
membership  and  if  no  objections  are 
received,  or  material  adverse 
information  is  received,  during  the 
subsequent  posting  period,  the 
membership  transfer  would  become 
effective  at  the  beginning  of  the  next 
business  day  foUowing  completion  of 
the  posting  without  any  action  taken  by 
the  Executive  Committee.  If  the  staff  did 
not  recommend  an  appUcant  for 
membership,  or  an  objection  was  raised 
or  material  adverse  information  is 
received  during  the  posting  period,  the 
existing  procedure  woiild  come  into 
play  where  the  Executive  Committee 
would  hear  an  appeal,  in  the  former 
situation,  or  would  make  a 
determination  relating  to  the  objection 
and  either  approve  or  disapprove  the 
appUcant  in  ue  latter  situation. 

This  new  procedure  would  eliminate 
the  requirement  that  the  Executive 
Committee  perform  the  pro  forma  role  of 
approving  each  membership  transfer.  At 
the  same  time,  it  would  aUow  the 
Executive  Committee  to  make  a 
determination  if  there  is  some 
information  brought  to  the  Exchange's 
attenti(»i  during  the  posting  period 
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which  was  not  known  to  the  staff  at 'die 
time  of  its  investigation. 

2.  Basis  -r-:^- 

The  proposed  rule  change  is 
consistent  with  Section  6(b)(5)  of  the 
Act  in  that  it  is  designed  to  promote  fust 
and  equitable  principles  of  trade,  to 
remove  impedLnents  and  to  perfect  the 
mechanism  of  a  free  and  open  market 
and  a  national  market  system,  and,  in 
general,  to  protect  investors  and  the 
public  interest 

(B)  Self-Reffilatory  Organization's 
Statement  on  Burden  on  Competition 

The  Exchange  does  not  believe  that 
the  proposed  rule  change  will  im^>ose  a 
burden  on  competition. 

(C)  Self-Regulatory  Chganization's 
Statement  of  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants  or  Others 

No  written  comments  were  solicited 
or  received. 

m.  Date  of  Effisctiveness  of  the 
Proposed  Role  Change  and  Timing  for 
Cmnmiasion  Action 

Within  35  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 
90  days  of  such  date  if  it  fin(&  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding  or 
(ii)  as  to  which  the  self-regulatory 
organization  consents,  the  Commission 
will: 

(A)  by  order  approve  such  proposed 
rule  change,  or 

(B)  institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

IV.  SoUciUtion  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
commission,  450  Fifth  Street,  N.W., 
Washington  D.C.  20549)  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  ^t  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  fiom  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  at  ^ 
the  Commission's  Public  Reference 
room.  Copies  are  also  available  for 


inspection  and  copying  at  principal 
office  of  the  Chicago  Stock  Exchange. 
All  submissions  should  refer  to  file 
ntunber  SR-CHX-96-29  and  should  be 
submitted  by  January  6, 1997. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority,  17  CFR  200.3a-3(a)(12). 
Margaret  R  McFarland, 
Deputy  Secretary. 

(FR  Doc  96-31785  Filed  12-13-96;  8:45  am] 
BttjJNQ  oooe  Wie-01-M 


DEPARTMENT  OF  STATE 
[Public  Notice  No.  2476] 

Additional  Information  for  ttia  Inm  and 
Libya  Sanctions  Act 

This  notice  provides  additional 
information  about  the  Iran  and  Libya 
Sanctions  Act  of  1996  (P.L.  104-172— 
"the  Act"). 

Enactment  and  Delegation 

The  Act,  signed  by  the  President  on 
August  5, 1996,  does  not  replace  or 
supersede  existing  sanctions  against 
Iran  or  Libya.  The  Iranian  Assets 
Control  Regiilations  (31  C.F.R.  Part  535), 
the  Iranian  Transactions  Regulations  (31 
C.F.R.  Part  560),  and  the  Libyan 
Sanctions  Regulations  (31  C.F.R.  Part 
550)  remain  in  effect  and  will  continue 
to  be  administered  by  the  Office  of 
Foreign  Assets  Control  at  the  U.S. 
Department  of  the  Treasury. 

On  November  21, 1996,  the  President 
delegated  to  the  Secretary  of  State 
responsibilities  in  the  following  sections 
of  the  Act,  in  some  cases  to  be  exercised 
in  consultation  with  other  agencies: 
Sections  4, 5, 6(1),  6(2),  9,  and  10  (see, 
61  Fed.  Reg.  64249  (Dec.  4, 1996)).  The 
Office  of  Economic  Sanctions  Policy 
will  administer  the  Act  for  the 
Department  of  State. 

Public  inquiries  regarding  the  Act 
may  be  sent  to:  Iran  and  Libya  Sanctions 
Act  Unit,  Office  of  Economic  Sanctions 
Policy,  Room  3329,  U.S.  Department  of 
State,  2201  C  Street  N.W.,  Washington, 
DC  20520;  Attn.:  John  Finkbeiner. 
Telephone:  (202)  647-7299. 

Investment  Definition 

Section  14(9)  INVESTMENT— The 
term  "investment"  means  any  of  the 
following  activities  if  such  activity  is 
undertaken  piusuant  to  an  agreement,  or 
pursuant  to  the  exercise  of  rights  under 
such  an  agreement,  that  is  entered  into 
with  the  Government  of  Iran  or  a 
nongovernmental  entity  in  Iran,  or  with 
the  Government  of  Libya  or  a 
nongovernmental  entity  in  Libya,  on  ot 
after  the  date  of  enactment  of  the  Act: 


(A)  The  entry  into  a  contract  that  inchidse 
retponsibility  fOT  the  development  of 
pe^leimi  resources  located  in  Iran  or  Libya 
(ai  the  case  may  be),  or  the  entry  into  a 
contract  providing  for  the  general 
supervision  and  guarantee  of  anotiier 
penon's  perfonnance  of  such  a  contract 

(B)  The  purchase  of  a  share  of  ownenliip,  ~ 
Including  an  equity  intenst.  in  that 
develo{xnent 

(C)  The  entry  into  a  contract  providing  for 
the  participaticMi  in  royalties,  earnings,  or 
profits  in  that  development  without  regard  to 
the  tana  of  the  participation. 

The  term  "investment"  does  not 
include  the  entry  into,  performance,  or 
financing  of  a  contract  to  sell  or 
purchase  goods,  services,  or  technology. 

Timing  of  Investment 

In  order  for  a  contract  or  the  purchase 
of  a  share  of  ownership  to  be  considered 
under  the  definition  of  investment  it 
must  be  imdertaken  "pursuant  to  an 
agreement  *  *  *  that  is  entered  into 
with  the  Government  of  Iran  or  a 
nongovernmental  entity  in  Iran,  or  with 
the  Government  of  Libya  or  a 
nongovernmental  entity  in  Libya  on  or 
after  the  date  of  enactment  of  the  Act." 
The  House  Ways  and  Means  Committee 
Report  states  that  "Companies  may 
perform  existing  contracts,  and 
complete  existing  investments,  such  as 
subcontracts,  farm-in  arrangements,  and 
the  like  in  coimection  with  contracts 
entered  into  prior  to  the  date  of 
enactment."  The  term  "agreement" 
includes,  inter  alia,  option  contracts  and 
contracts  subject  to  extension. 

What  is  "Responsibility  for  the 
Development  of  Petroleum  Resouroesr' 

Section  14(4)  defines  "development" 
as  "the  exploration  for,  or  the 
extraction,  refining,  or  transportation  by 
pipeline  of,  petroleum  resources." 
Therefore,  the  entry  into  a  contract  that 
includes  responsibihty  for  those 
activities  could  be  considered  an 
investment. 

The  investment  definition  specificaUy 
excludes  contracts  for  the  sale  or 
purchase  of  goods,  services  or 
technology. 

The  definitions  contained  in  Section 
16  of  the  Export  Administration  Act 
(whose  provisions  are  being  carried  out 
imder  the  authority  of  the  Latemational 
Emergency  Economic  Powers  Act)  will 
be  used  for  the  terms  "goods"  and 
"technology."  The  term  "good"  is 
defined  as  "any  article,  natiualcr 
manmade  substance,  material,  supply  or 
manufactured  product,  including 
inspection  and  test  equipment,  and 
excluding  technical  data.  "Technology" 
means  "the  information  know-how 
(whether  in  tangible  form,  such  as 
models,  prototypes,  drawings,  sketches, 
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diagrams,  blueprints,  or  manuals,  or  in 
intangible  form,  such  as  training  or 
technical  services)  that  can  be  iised  to 
design,  produce,  manu&cture,  utilize,  or 
reconstruct  goods,  including  software 
and  technical  data,  but  not  the  goods 
themselves." 

With  respect  to  the  definition  of 
"services",  the  House  Ways  and  Means 
Committee  Report  states  that  the  term 
investment  is  meant  to  include  "entry 
into  a  contract  for  the  provision  of 
management  services  entailing  overall 
responsibility  for  the  development  of 
Iranian  or  Libyan  petroleimi  resources 
or  entailing  general  supervision  and 
guarantee  of  another  person's 
performance  of  such  a  contract." 
General  concepts  of  investment  can  be 
used  to  determine  whether  a  contract  for 
such  management  services  is  an 
"investment"  rather  than  a  "service 
contract."  In  making «\ich  a 
determination,  factors  such  as  whether 
capital  is  put  at  risk  by  the  person 
involved,  whether  the  person  receives  a 
share  in  the  income  or  profits  of  the 
development  (bearing  in  mind  that  the 
entry  into  a  contract  providing  for  such 
participation  already  falls  within  the 
definition  of  investment),  whether  the 
person  receives  an  equity  stake  in  the 
petroleum  resources  (bearing  in  mind 
that  the  purchase  of  a  share  of 
ownership  in  the  development  of 
petroleiun  resources  already  falls  within 
the  definition),  whether  compensation 
is  based  on  the  investment's 
performance,  whether  the  person 
receives  a  share  in  the  assets  of  the 
enterprise  upon  dissolution,  can  all  be 
considered. 

Any  contract  that  includes  overall 
responsibility  for  the  development  of 
petroleiun  resources  could  be  captured 
by  the  definition,  regardless  of  the 
parties  involved,  as  long  as  the  contract 
is  enterfid  into  pursuant  to  an  agreement 
with  the  Government  of  Iran,  a 
nongovernmental  entity  in  Iran,  the 
Government  of  Libya,  or  a 
nongovernmental  entity  in  Libya. 

Parents  and  Subsidiaries 

Section  5(c)  states  that  sanctions  will 
be  imposed  on: 

(1)  any  person  the  President  determines 
has  cacried  out  (sanctionable  activities];  and 

(2)  any  person  the  President  determines— 

(A)  is  a  successor  entity  to  the  person 
refiBrTed  to  in  p>aragraph  (1); 

(B)  is  a  parent  or  subsidiary  of  the  person 
referred  to  in  paragraph  (1)  if  that  parent  or 
subsidiary,  with  actual  knowledge,  engaged 
in  the  activities  refisned  to  in  paragraph  (1); 
or 

(C)  is  an  affiliate  of  the  person  referred  to 
in  paragraph  (1)  if  that  affiliate,  with  actual 
knowledge,  engaged  in  the  activities  referred 
to  in  paragraph  (1)  and  if  that  affiliate  is 


controUad  in  bet  by  the  potoa  refsned  to  in 
panign^ih  (1). 

For  parents  of  sanctioned  perscHis.  the 
term  "engaged  in"  refiers  to  facilitation 
and  authorization  of  the  entry  into  a 
contract  that  falls  within  the  definition 
of  investment  For  subsidiaries  and 
affiliates,  it  reCars  to  actual  participation 
in  the  implementation  of  the  contract — 
for  example,  if  the  contract  provided  for 
certain  elements  to  be  carried  out  by 
subsidiary  companies. 

Dated:  December  11. 1996. 
Robert  M.  Maxim. 

Acting,  Deputy  Assistant  Secretary.  Energy, 
Sanctions,  and  Corrunodities. 
[PR  Doc.  96-31853  Filed  12-13-96;  8:45  am) 
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OFFICE  OF  THE  UNITED  STATES 
TRADE  REPRESENTATIVE 

Trade  Policy  Staff  Commltlae  (TPSC); 
flequeat  for  Comments  Concerning 
Compliance  Wltti  Telecommunlcationa 
Trade  Agreementa 

AGENCY:  Office  of  the  United  States 

Trade  Representative. 

ACTION:  Notice  of  request  for  public 

comments. 

summary:  This  notice  seeks  advice  on 
the  operation  and  effectiveness  of  the 
telecommunications  trade  agreements 
with  Japan,  Korea,  Taiwan,  Mexico,  and 
Canada  through  written  submissions 
due  January  24, 1997.  The  review  will 
conclude  March  31, 1997.  The  review, 
conducted  pursuant  to  Section  1377  of 
the  Omnibus  Trade  and 
Competitiveness  Act  of  1988,  must 
determine  whether  the  above  coimtries 
are  not  in  compliance  with  the  terms  of 
such  agreements  or  otherwise  deny 
"mutually  advantageous  market 
opport\inities"  to  U.S.  products  and 
services  within  the  context  of  those 
agreements. 

Specifically,  USTR  seeks  information 
on: 

Whether  Japan,  Korea,  Taiwan. 
Canada,  and  Mexico  have  carried  out 
their  commitments  under 
telecommunications  agreements  with 
the  United  States; 

Whether  levels  of  trade  conform  with 
the  levels  that  would  be  expected  based 
on  these  agreements;  and 

The  imoerlying  competitiveness  of 
U.S.  providers  of  telecom  products  or 
services. 

DATES:  Submissions  must  be  received  on 
or  before  January  24, 1997. 
ADDRESSES:  Comments  must  be 
submitted  to  the  Executive  Secretary, 
Trade  Policy  Staff  Committee,  Office  of 


the  United  States  Trade  Representative. 
600  17th  Street.  N.W.,  Washington.  D.C 
20506. 

FOR  FURTHER  MFORMATKM  CONTACT:  Jim 
McGlinchey  (202-395-5656),  Office  of 
Industry  or  Laiua  Sherman  (202-395- 
3150),  Office  of  the  General  Counsel, 
Office  of  the  U.S.  Trade  Representative. 
600  17th  Street,  NW,  Washington,  D.C 
20508. 

SUPPLEMENTARY  INFORMATION:  Section 
1377  of  the  Omnibus  Trade  and 
Competitiveness  Act  of  1988  requires 
the  USTR  to  review  annually  the 
operation  and  effectiveness  of  all  U.S. 
trade  agreements  regarding 
telecommunications  products  and 
services.  The  United  States  has 
telecommiuiications  agreements  with 
Japan,  Canada.  Mexico.  Korea  and 
Taiwan. 

Japan 

The  United  States  has  two 
telecommunications  procurement 
agreements  with  the  Government  of 
Japan.  The  first,  the  Nip{)on  Telegraph 
and  Telephone  (NTT)  agreement,  is 
designed  to  ensure  that  the  government- 
owned,  major  telecommunications 
provider  in  Japan  employs  open,  non- 
discriminatory and  transparent 
procedures  in  procuring 
telecommunications  products.  In  1994, 
as  part  of  the  Framework  discussions 
with  Japan,  NTT  agreed  to  improve  its 
prociirement  procedures  to  provide 
greater  transparency  and  more  timely 
notice  to  foreign  suppliers.  The 
improved  measures  are  intended  to 
increase  reliance  on  international 
standards  and  to  improve  the 
impartiality  of  the  process  by  requiring 
transparent  and  non-discriminatory 
selection  criteria  and  by  reducing 
single-tender  sourcing. 

'The  second  procurement  agreement  is 
the  1994  U.S.-Japan  Public  Sector 
Procurement  Agreement  on 
Telecommunications  Products  and 
Services.  Under  this  agreement,  Japan 
introduced  procedures  addressing: 
enhanced  participation  by  foreign 
suppliers  in  pre-solidtation 
development  and  specification-drafting 
for  large-scale  telecommunications 
procurements;  transparent  and  non- 
discriminatory award  criteria  that 
include  greatest  overall  value  for 
procurement  decisions;  decreased  sole 
sourcing;  and  the  establishing  of  an 
effective  bid  protest  mechanism. 

The  U.S.  recently  met  with  Japan  to 
review  implementation  of  the  two 
procurement  agreements.  Under  both 
agreements,  foreign  share  increased 
slightly,  but  in  both  cases  there  may 
have  been  an  evasion  or  disregard  of  the 
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procurement  pnx»dures  and  a 
consequent  la(±  of  bidding 
opportunities  for  U.S.  suppliers  in  the 
Japanese  telecom  market  In  both 
segments  of  the  Japanese  public  sector 
(NTT  and  non-NTT),  market  share  of 
foreign  suppUers  continues  to  be  lower 
than  expected,  given  the 
competitiveness  of  the  U.S. 
telecommunications  industry  in  the 
global  market.  NTT  and  the  Government 
of  Japan  do  not  appear  to  be  procuring 
telecom  equipment  and  services  with 
the  degree  of  openness  and  non- 
discrimination contemplated  in  the 
improved  measxires. 

Specifically,  NTT  may  be  appljring  a 
non-transparent  and  discriminatory 
selection  criteria  for  its  procurement: 
»  not  covering  the  more  lucrative 
contracts  under  the  open  procedures  but 
instead  treating  such  equipment  as 
follow-on  procurement  to  prior 
contracts;  and  not  relying  on  de  facto 
international  standards  as  envisioned  in 
the  agreement. 

With  respect  to  the  non-NTT  public 
sector  procurement  agreement,  the  U.S. 
Trade  Representative  is  concerned  that 
Ministries  in  Japan  and  other  covered 
entities  may  not  be  following  the 
procedures.  Data  supplied  by  the 
Government  of  Japan  for  the  recent 
implementation  review  show  that  only 
16  Ministries,  or  14%  of  covered 
entities,  reported  any  telecom  purchases 
for  Japan's  fiscal  year  1995.  Only  4 
entities  from  the  whole  Japanese  central 
and  provincial  government  reported 
purchasing  telecom  products  or  services 
fix>m  foreign  suppUers.  In  addition,  the 
Ministry  of  Post  and 
Telecommunications,  the  largest  public 
purchaser  of  telecom  equipment  other 
than  NTT,  actually  increased  its  reUance 
on  single-tendering. 

The  above  facts  raise  concerns  about 
the  operation  and  effectiveness  of  these 
procurement  agreements.  Accordingly, 
the  U.S.  Trade  Representative  seeks 
information  regarding  any  concrete 
difficulties  that  U.S. 
teleconunimications  product  suppUers 
and  service  providers  are  encoimtering 
in  Japan  generally  and  specificaUy 
imder  the  terms  of  the  two  Framework 
telecom  procurement  agreements. 
SpecificaUy,  we  seek  any  evidence  of 
problems  with  purchasing  procedures  of 
NTT  and  the  Government  of  Japan,  sales 
efforts  firms  would  undertake  if  such 
problems  were  removed,  and  any  other 
relevant  information. 

Additional  U.S.-Japan 
Telecommunications  Trade  Agreements: 
The  United  States  has  a  number  of 
additional  telecommimications  trade 
agreements  with  Japan,  including  a 
series  of  agreemmits  on:  international 


value-added  networic  services  (IVANS) 
(1990-01);  o[>en  procurement  of  aU 
satelUtes,  except  for  government 
research  and  development  (R&D) 
satelUtes  (1990);  network  chaimel 
terminating  equipment  (NOTE)  (1990); 
cellular  and  third-party  radio  systems 
(1989)  and  ceUular  racUo  systems  (1995). 

Mexico  and  Canada 

Several  chapters  of  the  North 
American  Free  Trade  Agreement 
(NAFTA)  contain  market  Uberalization 
commitments  on  telecommimications. 
In  addition  to  general  principles  in  the 
services  and  investment  chapters. 
Chapter  13  on  telecommunications 
contains  provisions  appUcable  to 
equipment  approval  processes  and 
associated  telecommunications 
standards  issues  as  well  as  private 
networks  and  enhanced  or  value-added 
telecommunications  services.  NAFTA 
also  requires  tariff  reductions  for 
telecommimications  equipment. 

As  a  result  of  the  Mcuxh  31, 1996 
review,  the  U.S.  Trade  Representative 
determined  that  Mexico  was  not  in 
compliance  with  its  NAFTA  telecom 
obUgations,  due  to  Mexico's  delay  in 
implementing  procedures  for 
acceptance  of  test  data  for  product 
safety  requirements  for  telecom 
terminals.  Through  the 
Telecommimications  Standards 
Subcommittee,  Canada  and  the  United 
State  obtained  Mexican  agreement  on 
the  procedures  Mexico  would  adopt -to 
conform  to  its  NAFTA  obligations.  But 
these  procedures  are  not  yet  in  effect. 

Korea 

The  United  States  has  agreements 
with  Korea  to  address  barriers  to  U.S. 
telecom  goods  and  services  suppUers  in 
the  areas  of  protection  of  intellectual 
property  rights  (IPR),  type  approval  of 
telecom  equipment,  transparent 
standard-setting  processes  and  non- 
discriminatory access  to  the 
government-owned  Korea  Telecom's 
procurement  of  telecom  network  and 
commodity  products. 

In  1990,  Korea  agreed  to  an  MOU  on 
the  Uberalization  of  government 
procurement  practices  for 
telecommimications.  In  1991,  Korea 
committed  to  permit  value-added 
services  to  be  provided  by  international 
value-added  network  service  operators. 
In  February  1992  as  a  result  of  market- 
opening  trade  negotiations  with  the 
United  States  initiated  under  the  1988 
Trade  Act,  Korea  broadened  these 
commitments  to  include  non- 
discriminatory access  to  the  telecom 
procurement  of  the  govemment-owned 
Korea  Telecom;  opeja  and  transparent 
standards-setting  processes  and  mutual 


recognition  of  test  data  for  equipment 
attached  to  the  pubUc  network; 
equipment  approval  based  on  the 
minimal  network  harm  standard; 
accelerated  tariff  reductions  on 
imported  telecommunications 
equipment;  commitments  to  Uberalize 
the  provision  of  value-added  services 
between  the  U.S.  and  Korea;  and 
reduced  and  streamlined  regulation  of 
intracorporate  communications. 

As  a  result  of  the  1993  and  1995 
reviews,  the  United  States  reached 
agreement  with  Korea  on  improved 
access  to  the  procurement  by  the 
govemment-owned  Korea  Telecom  (KT), 
particularly  with  respect  to  its 
procurements  of  network  and 
commodity  products.  The  1995 
agreement  also  contained  commitments 
limiting  type  approval  of  telecom 
equipment  to  the  network  harm 
standard.  In  April  of  1996,  Korea  agreed 
to  elaborate  on  the  1992  provisions  on 
non-discriminatory  access  to  KT's 
procurement  and  non-discriminatory 
equipment  approval,  particularly  with 
respect  to  enhanced  inteUectual 
property  protection  and  non- 
discriminatory technical  specifications. 

The  1996  review  revealed,  however,  a 
number  of  additional  market  access 
barriers  in  Korea.  Due  to  restrictive 
Korean  Government  poUcies  and 
practices,  the  U.S.  Trade  Representative 
determined  that  there  was  a  lack  of 
mutuaUy  advantageous  market 
opportunities  for  foreign  suppUers  of 
telecom  products  and  services  to  Korea. 
Maii:et  access  barriera  include  Korean 
Government  interference  with 
procurement  by  private 
telecommunications  services  suppUers, 
lack  of  Uberalization  of  foreign 
investment  in  telecom  service  providers, 
discriminatory  and  non-transparent 
Ucensing  and  regulation  of  telecom 
service  providers,  ineffective 
competition  poUcies  for  service 
providers,  high  tariffs  on 
telecommunications  and  information 
technology  products  and  discriminatory 
customs  procedures  for  such  products. 

As  a  result,  in  July  1996,  the  U.S. 
Trade  Representative  identified  Korea  as 
a  "Priority  Foreign  Country"  under 
Section  1374  of  the  Omnibus  Trade  and 
Competitiveness  Act  of  1988.  The  U.S. 
Trade  Representative  announced  at  that 
time  that  she  did  not  intend  to  use  the 
maximum  one-year  period  provided 
under  the  statute  to  address  U.S. 
concerns.  Under  the  statute,  the  U.S. 
Trade  Representative  is  authorized  to 
take  appropriate  steps,  including  trade 
action,  if  U.S.  concerns  are  not 
addressed  within  the  statutory  time 
fi'ame. 
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Tahvan 

In  July  1996.  the  Office  of  the  U.S. 
Trade  Representative  and  the  American 
Institute  in  Taiwan  concluded  with 
their  Taiwanese  counterparts  an 
agreement  on  the  licensing  and 
provision  of  wireless  services  through 
the  estabUshment  of  a  competitive, 
transparent  and  fair  wireless  market  in 
Taiwan. 

Specifically,  the  Directorate  General 
of  Telecommunications  (DGT)  and  the 
Taipei  Economic  and  Cultural 
Representative  Office  confirmed  that: 
the  telecommunication  regulatory 
function  and  telecommunications 
service  provider  function  have  been 
entirely  separated;  DGT  would  initiate 
procures  to  remove  the  profit  cap  and 
draft  a  new  formula  for  tariff  schediiles; 
interconnection  agreements  between 
wireless  operators  and  Chunghwa 
Telecom  Co.  ("CHT")  would  be  cost- 
based,  transparent.  imb\mdled  and  non- 
discriminatory and  the  terms  of  such 
agreements  publicly  available;  DGT 
would  not  permit  cross-subsidization 
between  CHTs  fixed-line  and  wireless 
operations;  DGT  would  relax  the  debt/ 
equity  ratio  for  wireless  bidders  and  not 
restrict  a  bidder  fit>m  obtaining  all  three 
regional  licenses,  subject  to  the  policy 
that  an  island-wide  licensee  is  not 
eligible  for  a  regional  license;  and  DGT 
would  remove  unauthorized  spectrum 
users.  DGT  also  agreed  to  review  foreign 
ownership  limitations. 

Public  Comment:  Requirements  for 
Submissions 

Interested  persons  are  invited  to 
submit  written  comments  on  the 
operation  and  effectiveness  of  the 
telecommunications  trade  agreements 
with  Japan,  Korea,  Taiwan,  Mexico,  and 
Canada. 

Comments  must  be  filed  on  or  before 
January  24, 1997.  Comments  must  be  in 
English  and  provided  in  IS  copies  to: 
Gloria  Blue,  Executive  Secretary,  Trade 
Pohcy  Staff  Committee,  Office  of  the 
U.S.  Trade  Representative,  600  17th 
Street,  NW,  Washington,  D.C.  20508. 

Comments  will  be  open  to  public 
inspection,  except  confidential  b\isiness 
information  exempt  from  public 
inspection.  Confidential  business 
information  must  be  clearly  marked 
"BUSINESS  CONFIDENTIAL"  in  a 
contrasting  color  ink  at  the  top  of  each 
page  on  each  of  15  copies,  and  must  be 
accompanied  by  a  nonconfidential 
smnmary  of  the  confidential 
information.  The  nonconfidential 


summary  shall  be  placed  in  the  file  that 
is  open  to  public  inspection. 
Fadarkk  L.  Montgomery, 
Chainnan,  Trade  Policy  Staff  Canmittee. 
(FR  Doc  96-31762  Filed  U-13-fl6;  8:45  am] 
MJJNQ  0008  ltlO-01-H 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

Extension  of  Public  Comment  Period 
Regarding  Draft  Environmental  Impact 
Statement  for  Propoeed  Development 
at  Lambert-St  Louis  tortamational 
Airport,  St  Louis,  MO 

AQENCY:  Federal  Aviation 

Administration,  Central  Region,  Kansas 

City,  Missouri. 

ACTION:  Notice  of  extension  of  comment 

period. 

SUMMARY:  The  Federal  Aviation 
Administration  (FAA)  announces  that  it 
has  extended  the  public  comment 
period  regarding  the  Draft 
Environmental  Impact  Statement  (EIS) 
for  a  proposed  new  parallel  runway  and 
associated  proposed  development  at 
Lambert-St.  Louis  International  Airport. 
A  revised  and  updated  list  of  references 
has  been  provided  to  reviewers  of  the 
Draft  EIS  and  placed  in  copies  of  the 
Draft  EIS  located  at  dty  halls  and 
libraries. 

DATES:  The  comment  period,  which  was 
scheduled  to  end  December  18, 1996, 
has  been  extended  an  additional  thirty 
(30)  days.  In  order  to  be  considered, 
written  comments  must  be  received  on 
or  before  January  17, 1997. 
ADDRESS:  Send  comments  to  Ms.  Mo 
Keane,  Federal  Aviation 
Administration,  Airports  Division,  ACE 
615B.  601  E.  12th  Street,  Kansas  Qty, 
MO  64106-2808. 

Issued  in  Kansas  Qty,  Missouri  on 
December  5, 1996. 
George  A.  Hmdon, 
Manager,  Airports  Division. 
(FR  Doc.  96-31872  Filed  12-13-96;  8:45  am] 

HUMQ  CODE  4t10-1*-M 


[Summary  Notice  No.  PE-«6-69] 

Petitions  for  Exemption;  Summary  of 
Petitions  Received;  Dispositions  of 
Petitions  issued 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTXM:  Notice  of  petitions  for 
exemption  received  and  of  dispositions 
of  prior  petitions. 

SUMMARY:  Pursuant  to  FAA's  rulemaking 
provisions  governing  the  application. 


processing,  and  disposition  of  petitions 
for  exemption  (14  CFR  Part  11),  this 
notice  contains  a  simmiary  of  certain 
petitions  seeldng  relief  from  specified 
requirements  of  the  Federal  Aviation 
Regulations  (14  CFR  Chapter  I), 
dispositions  of  certain  petitions 
previously  received,  and  corrections. 
The  pxirpose  of  this  notice  is  to  improve 
the  public's  awareness  of,  and 
participation  in,  this  aspect  of  FAA's 
regulatory  activities.  Nether  publication 
of  this  notice  nor  the  inclusion  or 
omission  of  information  in  the  summary 
is  intended  to  affect  the  legal  status  of 
any  petition  or  its  final  disposition. 
DATES:  Comments  on  petitions  received 
must  identify  the  petition  docket 
number  involved  and  must  be  received 
on  or  before  January  6, 1997. 
ADDRESSES:  Send  comments  on  any 
petition  in  triplicate  to:  Federal 
Aviation  Administration,  Office  of  the 
Chief  Counsel,  Attn:  Rule  Docket  (AGC- 

200).  Petition  Docket  No. ,  800 

Independence  Avenue,  SW.. 
Washington,  DC  20591. 
Comments  may  also  be  sent 
electronically  to  the  following  internet 
address:  nprmcmts@faa.dot.gov. 

The  petition,  any  comments  received, 
and  a  copy  of  any  final  disposition  are 
filed  in  Uie  assigned  regulatory  docket 
and  are  available  for  examination  in  the 
Rules  Docket  (AGC-200).  Room  91 5G, 
FAA  Headquarters  Building  (FOB  lOA). 
800  Independence  Avenue,  SW., 
Washington,  DC  20591;  telephone  (202) 
267-3132. 

FOR  FURTHER  INFORMATION  CONTACT: 
Fred  Haynes  (202)  267-3939  or  Angela 
Anderson  (202)  267-9681  Office  of 
Rulemaking  (ARM-1),  Federal  Aviation 
Administration,  800  Independence 
Avenue,  SW.,  Washington,  DC  20591. 

This  notice  is  publiwed  pursuant  to 
paragraphs  (c),  (e),  and  (g)  of  §  11.27  of 
Part  11  of  the  Federal  Aviation 
Regulations  (14  CFR  Part  11). 

Issued  in  Washington,  D.C,  on  December 
11. 1996. 
Donald  P.  Byrne. 
Assistant  Chief  Counsel  for  Regulations. 

Dispositions  of  Petitions 

Docket  No.:  12227 

Petitioner:  National  Business  Aircraft 
Association,  Inc.  

Sections  of  the  FAR  Affected:  14  CFR 
91.119,  91.409,  91.501(a),  91.503 
through  91.535,  and  91.515(a)(1) 

Description  of  Relief  Sought/ 
Disposition:  To  permit  National 
Business  Aircraft  Association,  Inc. 
members  to  use  inspection  programs 
required  for  large  turbojet  or  tvurbo- 
propeller-powered  aircraft  for  their 
small  dvil  airplanes  and  helicopters. 
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GRANT.  September  30. 1996, 
Exemption  No.  1637S. 

Docket  No.:  25053 

Petitioner:  Crew  Pilot  Training.  Inc. 

Sections  of  the  FAR  Affected:  14  CFR 
61.55(b)(2);  61.56(c)(1);  61.57  (c)  and 
(d);  61.58  (c)(1)  and  (d);  61.63  (c)(2),  and 
(d)  (2)  and  (3);  61.65  (c).  (e)(2)  and  (3). 
and  (g);  61.67(d)(2):  61.157(d)(1)  and  (2). 
and  (e)  (1)  and  (2):  61.191(c);  and 
appendix  A  to  part  61. 

Description  of  Rdief  Sought/ 
Disposition:  To  pennit  the  petitioner  to 
use  FAA-approved  simulators  to  meet 
certain  flight  experience  requirements  of 
part  61.  GRANT.  October  31. 1996. 
Exemption  No.  6539. 

Docket  No.:  26897 

Petitioner:  Northwest  Aerospace 
Training  Corporation  

Sections  of  the  FAR  Affected:  14  CFR 
121.411  (a)(2),  (a)(3),  and  (b)(2);  121.413 
(b),  (c)  and  (dh  and  appendbc  H  to  part 
121 

Description  of  Relief  Sought/ 
Disposition:  To  allow  certain  Northwest 
Aerospace  Training  Corporation 
instructors  Usted  in  the  petitioner's 
FAA-approved  curriculum  to  serve  as 
instructors  or  check  airmen  in 
simulators  when  under  contract  with 
part  121  certificate  holders  who  contract 
with  the  petitioner,  without  these 
persons  having  received  ground  and 
flight  training  in  accordance  with  a 
training  program  approved  under 
subpart  N  of  part  121.  Additionally,  this 
exemption  as  amended  permits  the 
petitioner's  instructors  who  serve  in 
advanced  simulators,  without  being 
employed  by  the  certificate  holder  for  1 
year,  to  receive  applicable  training  in 
accordance  with  the  provisions  of  this 
exemption.  GRANT.  October  31. 1996. 
Exemption  No.  5538C. 

Docket  No.:  2B957 

Petitioner:  CA.E.,  Inc.  

Sections  of  the  FAR  Affected:  14  CFR 
61.55(b)(2);  61.56(c)(1);  61.57  (c)  and 
(d);  61.58  (c)(1)  and  (d);  61.63  (c)(2),  and 
(d)  (2)  and  (3);  61.65  (c),  (e)  (2)  and  (3). 
and  (g);  61.67(d)(2):  61.157  (d)(1)  and 
(2).  and  (e)  (1)  and  (2);  61.191(c):  and 
appendix  A  to  part  61. 

Description  of  Relief  Sought/ 
Disposition:  To  allow  the  petitioner  to 
use  Federal  Aviation  Adniinistration 
XFAA)^pproved  simulators  to  meet 
certain  flight  experience  requirements  of 
part  61.  However,  due  to  recent  changes 
in  the  Federal  Aviation  Regulations 
(FAR),  the  FAA  has  determined  that  it 
is  necessary  to  amend  the  petitioner's 
exemption.  GRANT.  October  31. 1996. 
Exemption  No.  5555B. 

Docket  No.:  27011 

Petitioner:  United  Airlines,  Inc.   

Sections  of  the  FAR  Affected:  14  CFR 
61.55(b)(2);  61.56(c)(1):  61.57Tc)  and 


(d);  61.58  (c)(1)  and  (d);  61.63  (c)(2),  and 
(d)  (2)  and  (3);  61.65  (c),  (e)  (2)  and  (3), 
and  (g);  61.67(d)(2);  61.157  {d)(l)  and 
(2),  and  (e)  (1)  and  (2);  61.191(c);  and 
appendix  A  to  part  61. 

Description  of  Relief  Sought/ 
Disposition:  To  allow  the  petitioner  to 
use  Federal  Aviation  Adniinistration 
(FAA)-approved  simulators  to  meet 
certain  flight  e;tperience  requirements  of 
part  61.  However,  due  to  recent  changes 
in  the  Federal  Aviation  Regulations 
(FAR),  the  FAA  has  detennined  that  it 
is  necessary  to  amend  the  petitioner's 
exemption.  GRANT.  October  31. 1996, 
Exemption  No.  5572B. 

Docket  No.:  27066 

Petitioner:  Bombardier,  Inc. 

Sections  of  the  FAR  Affected:  14  CFR 
61.55(b)(2);  61.56(c)(1):  61.57  (c)  and 
(d);  61.58  (c)(1)  and  (d);  61^3  (c)(2),  and 
(d)  (2)  and  (3);  61.65  (c).  (e)  (2)  and  (3). 
and  (g);  61.67(d)(2);  61.157  (d)  (1)  and 
(2),  and  (e)  (1)  and  (2);  61.191(c):  and 
appendix  A  to  part  61. 

Description  of  Relief  Sought/ 
Disposition:  To  allow  the  petitioner  to 
use  Federal  Aviation  Administration 
(FAA)-approved  simulators  to  meet 
certain  flight  experience  requirements  of 
part  61.  However,  due  to  recent  changes 
in  the  Federal  Aviation  Regulations 
(FAR),  the  FAA  has  determined  that  it 
is  necessary  to  amend  the  petitioner's 
exemption.  GRANT.  October  31. 1996, 
Exemption  No.  5617B. 

Docket  No.:  28513 

Petitioner:  Evergreen  International 
Aviation,  Inc. 

Section  of  the  FAR  Affected:  14  CFR 
135.180(a) 

Description  of  Relief  Sought/ 
Disposition:  To  permit  the  petitioner, 
subject  to  certain  conditions  and 
limitations,  to  operate  certain  airplanes 
in  Angola,  Afiica  in  direct  support  of 
United  Nations  peacekeeping  efforts, 
without  being  equipped  with  approved 
traffic  alert  and  collision  avoidance 
system  (TCAS)  equipment.  GRANT, 
October  25.  1996,  Exemption  No.  6467B. 

Docket  Ho-:  28660 

Petitioner:  The  Collings  Foundation 

Sections  of  the  FAR  Affected:  14  CFR 
91.315,  91.319(a),  119.5(g)  and  119.21(a) 

Description  of  Relief  Sought/ 
Disposition:  To  permit  the  petitioner  to 
operate  its  former  military  Boeing  B-17 
airplane,  that  holds  a  limited 
airworthiness  certificate,  and  its 
Consolidated  B-24  airplane,  that  holds 
an  experimental  airworthiness 
certificate,  for  the  purpose  of  carrying 
passengers  on  local  flights  in  return  for 
receiving^donations.  GRANT.  November 
8, 1996.  Exemption  No.  6540. 

Docket  No.:  26673 


Petitioner:  EAA  Aviatim  Foundation, 
Inc.  and  Experimental  Aircraft 
Association,  Inc. 

Sections  of  the  FAR  Affected:  14  CFR 
91.315. 119.5(g)  and  119.21(a) 

Description  of  R^i^  Sought/ 
Disposition:  To  allow  EAA  to  operate  its 
former  military  Boeing  B-17  airplane, 
that  holds  a  lihiited  airworthiness 
certificate,  for  the  purpose  of  carrying 
passengers  on  local  flights  in  return  lor 
receiving  compensation.  GRANT. 
Novemi^r  8. 1996,  Exemption  No.  6541. 

Docket  No.:  28&86 

Petitioner:  Eagle  Broadcasting 
Network,  Inc. 

Sections  oftite  FAR  Affected:  14  CFR 
135.143(c)(2) 

Description  of  Relief  Sought/ 
Disposition:  To  allow  the  petitioner  to 
operate  certain  aircraft  without  a  TSO- 
C112  (Mode  S)  Transponder  installed. 
GRANT,  October  31, 1996,  Exemption 
No.  6535. 

Docket  No.:  28703 

Petitioner:  Brookville  Air  Park 

Sections  of  the  FAR  Affected:  14  CFR 
135.143(c) 

Description  of  Relief  Sought/ 
Disposition:  To  pennit  the  petitioner  to 
operate  its  Cessna  421  (Registration  No. 
N8AV,  serial  No.  421B0663)  aircraft 
under  part  135  without  a  TSO-C112 
(Mode  S)  transponder  installed. 
GRANT,  October  25, 1996,  Exemption 
No.  6538. 

[FR  Doc  96-31863  Filed  12-13-96;  8:45  am) 
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AvailablHty  of  Solicttation  for  Center  of 
Excellence  (COE)  in  Airworthiness 
Assurance 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Notice  of  availability. 

SUMMARY:  The  FAA  is  soliciting 
competitive  proposals  £rom  academic 
institutions  to  form  an  airworthiness 
assurance  Center  of  Exorilence  (COE).  A 
COE  is  that  entity  at  a  college  or 
university  designated  as  the  principal 
focus  for  long-term  research  in  selected 
areas  of  aviation  technology.  Centers  of 
Excellence  are  designated  through  an 
evaluation  and  award  procedure 
established  pursuant  to  Title  DC  of 
PubUc  Law  101-608,  the  FAA  Researdi 
Engineering  and  Development 
Authorization  Act  of  1990.  The  FAA 
will  provide  long-term  fijpding  to 
establish  and  operate  the  COE  in 
support  of  airworthiness  assurance.  The 
grant  recipient  is  required  to  match  FAA 
funds  with  nop-Federal  funding  over 
the  term  erf  the  grant. 
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DATES:  The  dadng  date  for  submitting 
final  proposals  is  February  15, 1997. 
ADDRESSES:  Solicitation  packages  may 
be  obtained  by  contacting  Ms.  Patricia 
Watts.  Office  of  Research  and 
Technology  Applications,  AAR-201, 
Building  270.  Atlantic  City  International 
Airport,  New  Jersey  08405,  phone 
number  (609)  465-5043,  facsimile 
number  (609)  485-6509.  Before  final 
proposal  submission,  the  proposal  may 
be  discussed  with  the  Centers  of 
Excellence  Program  Manager. 
SUPPLEMBTTARY  MFORMA-nON:  The  FAA 
intends  to  award  a  50-50  cost  share 
cooperative  agreement  to  establish  a 
Center  of  Excellence  in  Airworthiness 
Assurance  to  a  qualified  college  or 
university,  or  to  a  team  of  such 
institutions.  The  cooperative  agreement 
will  be  awarded  in  3  year  increments  up 
to  a  maximum  of  10  years.  It  is  the 
FAA's  intent  to  fund  S  minimum  of  $1.5 
million  over  the  first  three  years.  It  is 
also  the  intent  of  the  FAA  to  award  a 
single-source  indefinite  delivery 
indefinite  qxiantity  (IDIQ)  contract  to  the 
winner  of  the  competition,  under  which 
orders  may  be  placed  for  developmental 
products. 

The  FAA  has  identified  a  need  for  a 
Center  of  ExceUence  in  airworthiness 
assurance.  The  Center  will  conduct 
research  which  includes  the  entire 
spectrum  (i.e.  basic  research  through 
engineering  development,  prototyping 
and  testing)  within  the  scope  of 
Airworthiness  Assurance.  This  scope 
includes,  but  is  not  limited  to,  the 
following  five  functional  areas: 

1.  Maintenance,  Inspection,  and 
Repair 

2.  Crashworthiness; 

3.  Propulsion  and  Fuel  Systems  Safety 
Technologies; 

4.  ijinHing  Gear  Systems  Performance 
and  Safety;  and/or 

5.  Advanced  Materials. 

The  FAA  intends  to  provide  long-term 
funding  to  establish  and  operate  a 
prestigious  partnership  with  academia, 
industry  and  government.  To  this  end, 
the  FAA  encourages  offerors  to  team 
with  organizations  that  compliment 
their  expertise  from  academia,  industry, 
state/local  government  and  other 
governmental  agencies.  The  successful 
offeror  is  required  to  match  FAA  grant 
funds  with  non-federal  funding  over  the 
term  of  the  cooperative  agreement. 
Matching  funds  are  not  required  for  any 
orders  placed  under  the  IDIQ  contract. 
Separate  cost-sharing  contracts  may  be 
awarded  when  deemed  appropriate. 

Eligibility 

Colleges  and  universities  are  eligible 
for  cooperative  agreements  to  establish 


a  Center  of  Excellence  in  airworthiness 
assiuance.  Individuals  are  not  eligible 
for  a  COE  designation  and  do  not 
qualify  for  grants  imder  this  program. 
The  FAA  is  seeking  to  ensure  an 
equitable  geographical  distribution  of 
funds  and  to  encourage  the  inclusion  of 
minority  institutions. 

Matching  Funds  Requirement 

A  Center  of  Excellence  receives 
funding  annually  in  the  form  of  single 
or  multiple  continuing  research  grants 
over  a  three-year  period.  The  federal 
government  provides  50  percent  of  the 
cost  to  establish  and  operate  a  Center  of 
Excellence.  The  institution  must  show  a 
continuing  source  of  non-Federal 
matching  funds  available  for  the 
remaining  research  and  operational  - 
expenses  at  the  Center.  Once  the  COE  is 
established,  a  fiscal  report  declaring  the 
sources  and  amount  of  funding  and 
expenditures  must  be  submitted  for 
review  every  six  (6)  months  to  The 
Office  of  Research  and  Technology 
Applications  at  the  FAA  Technical 
Center.  A  full  review  and  grant  close-out 
takes  place  at  the  conclusion  of  each 
three-year  phase. 

The  Center  of  Excellence  and  the  FAA 
shall  agree  upon  the  maximum  expected 
costs  in  each  fiscal  year.  Any  cost 
incurred  in  excess  of  the  maximum 
costs  agreed  upon  with  the  agency  shall 
be  the  sole  obligation  of  the  Center  of 
Excellence. 

The  Center  of  Excellence  is  expected 
to  account  for  funds  granted  and 
matched,  utilized  to  establish,  operate, 
and  conduct  the  specified  research 
activities  of  the  Center  of  Excellence. 

Maintenance  of  Effort  and  Center 
Operations 

The  Center  of  Excellence  is  required 
to  maintain  its  aggregate  expenditures 
from  all  other  soiirces  for  establishing 
and  operating  the  Center  of  Excellence 
and  related  research  activities  at  or 
above  the  average  level  of  such 
expenditures  in  its  two  (2)  fiscal  years 
preceding  November  5, 1990.  The 
establishment  of  a  Center  of  Excellence 
is  intended  to  augment  the  level  of 
aviation  research  activities  at  the 
institution. 

The  Center  of  Excellence  shall 
maintain  a  close  working  relationship 
with  the  corresponding  agency  research 
program  office.  This  relationship  shall 
extend  to  participation  in  conferences, 
meetings,  joint  research  efforts,  and 
submission  of  significant  activity 
reports  to  the  FAA  on  a  routine  basis. 
The  COE  shall  prepare  quarterly  and 
semi-annual  reports,  and  a  fully 
inclusive  annual  report  on  rescMUch 
projects  and  fiscal  expenditures,  and 


shall  host  an  on-site  review  of  all 
research  activities. 

The  FAA  may  require  the  COE  to  hold 
an  nnniml  joint  symposivun  with  the 
agency  on  topics  relating  to  the  status 
and  results  of  the  designated  technology 
area.  Researchers  at  the  COE  may  serve 
as  consultants  by  providing  technical 
advice  to  the  sponsoring  agency 
program  office.  They  may  also  be  asked 
to  participate  on  major  planning  and 
investigative  committees  related  to 
airworthiness'assurance. 

Selection  Critnria 

The  COE  will  be  selected  primarily  on 
technical  merit  and  the  ability  of  the 
team  to  meet  the  following  criteria 
mandated  by  the  enabling  legislation. 
Public  law  101-508: 

— ^The  extent  to  which  the  needs  of  the 
State  in  which  the  applicant  is  located 
are  representative  of  the  needs  of  the 
region  for  improved  air  transportation 
services  and  facilities. 

— ^The  demonstrated  research  and 
extension  resoiuces  available  to  the 
applicant  for  carrying  out  the  intent  of 
the  legislation. 

— ^The  capability  of  the  applicanf  to 
provide  leadership  in  making  national 
and  regional  contributions  to  the 
solution  of  both  long-range  and 
inunediate  air  transportation 
problems.  ' 

— ^The  extent  to  which  the  applicant  has 
an  established  air  transportation   - 
program. 

— ^The  demonstrated  ability  of  the 
applicant  to  disseminate  results  of  air 
transportation  research  and 
educational  programs  through  a 
statewide  or  region-wide  continuing 
education  program. 

— ^The  research  projects  that  the 
applicant  proposes  to  carry  out  under 
the  grant. 

Award  Date 

The  final  selection  of  the  Center  of 
Excellence  in  Airworthiness  Assurance 
will  be  annoimced  within  this  fiscal 
year,  which  ends  September  30, 1997.    -' 

Issued  in  Atlantic  County,  New  Jersey  on 
December  4, 1996. 

Puticia  Watts, 

Program  Managn,  FAA  Centers  of  Excellence 
Program  Office,  AAR-201 . 
[FR  Doc.  96-31864  Filed  12-13-96:  8:45  am) 
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Nottoe  of  IntMrtTo  Rule  on  Application 
To  knpoae  and  Uee  the  Revenue  From 
a  Paasenger  Facility  Charge  (PFC)  at 
Baton  Rouge  Metropolitan  Airport 
Baton  Rouge,  LA 

AQBICY:  Federal  Aviation  ."  > 

Administration  (FAA).  DOT. 
ACTION:  Notice  of  intent  to  rule  on 
application. 

SUMMARY:  The  FAA  proposes  to  rule  and 
invites  public  comment  on  the 
application  to  impose  and  use  the 
revenue  from  a  PFC  at  Baton  Roiige 
Metropolitan  Airport  under  the 
provisions  of  the  Aviation  Safety  and 
Capacity  Expansion  Act  of  1990  (Title 
DC  of  the  Oinnibus  Budget 
Reconciliation  Act  of  1990)  (Public  Law 
101-508)  and  Part  158  of  the  Federal 
Aviation  Regulations  (14  CFR  Part  158). 
DATES:  Comments  must  be  received  on 
or  before  January  15, 1997. 
ADDRESSES:  Comments  on  this 
appUcation  may  be  mailed  or  deUvered 
in  triplicate  copies  to  the  FAA  at  the 
following  address:  Mr.  Ben  Gutteiy, 
Federal  Aviation  Administration, 
Southwest  Region,  Airports  Division, 
Planning  and  Programming  Branch, 
ASW-610D,  Fort  Worth.  TX  76193- 
0610. 

In  addition,  one  copy  of  any 
comments  submitted  to  the  FAA  miist 
be  mailed  or  delivered  to  Mr.  Anthony 
}.  Marino,  Director  of  Aviation,  at  the 
following  address:  Mr.  Anthony  ). 
Marino,  Director  of  Aviation,  Eiaton 
Rouge  Metropolitan  Airport,  Suite  213, 
Ryan  Terminal  Building,  Baton  Rouge, 
LA  70807. 

Air  camera  and  foreign  air  camera 
may  submit  copies  of  the  written 
comments  previously  provided  to  the 
Airport  imder  Section  158.23  of  Part 
158. 

FOR  FURTHER  INFORMATKM  CONTACT: 
Mr.  Ben  Guttery,  Federal  Aviation 
Administration,  Southwest  Region, 
Airports  Division,  Planning  and 
Programming  Branch,  ASW-610D,  Fort 
Worth,  TX  76193-0610,  (817)  222-5614. 

The  application  may  be  reviewed  in 
person  at  this  same  location. 
SUPPLEMENTARY  INFORMATION:  The  FAA 
proposes  to  rule  and  invites  pubhc 
comment  on  the  application  to  impose 
and  use  the  revenue  from  a  PFC  at  Baton 
Rouge  Metropolitan  Airport  under  the 
provisions  of  the  Aviation  Safety  and 
Capacity  Expansion  Act  of  1990  (Title 
IX  of  the  Chnnibus  Budget 
RecondUation  Act  of  1990)  (Public  Law 
101-508)  and  Part  158  of  the  Federal 
Aviation  Regulations  (14  CFR  Part  158). 

Chi  November  26, 1996,  the  FAA 
determined  that  the  application  to 


impose  and  use  the  revenue  Cram  a  PFC 
submitted  by  the  Airport  was 
substantially  complete  within  the 
requirements  of  Secticm  158.25  of  Part 
158.  The  FAA  will  approve  or 
disapprove  the  application,  in  whole  or 
in  part,  no  later  than  March  26, 1997. 

The  following  is  a  brief  overview  of 
the  ^plication. 

Level  of  the  proposed  PFC:  $3.00 

Proposed  charge  effective  date:  Jime 
1, 1997 

Proposed  charge  expiration  date:  May 
30,  2008 

Total  estimated  PFC  revenue: 
$10,157,206.00 

PFC  application  number:  97-04-C- 
00-BTR 

Brief  description  of  proposed  project: 
Project  To  Impose  and  Use  PFC's 

Terminal  Building  Renovation/ 
Expansion 

Proposed  class  or  classes  of  air 
carriers  to  be  exempted  from  collecting 
PFC's:  AU  Air  Taxi/Commerdal 
operators  (ATCO). 

Any  peraon  may  inspect  the 
application  in  person  at  the  FAA  office 
Usted  above  under  FOR  FURTHER 
mFORMATKM  CONTACT  and  at  the  FAA 
regional  Airports  office  located  at: 
Federal  Aviation  Administration, 
Southwest  Region,  Airports  Division, 
Planning  and  Programming  Branch,  - 
ASW-610D,  2601  Meacham  Boulevard, 
Fort  Worth,  TX  76137-4298. 

In  addition,  any  peraon  may,  upon 
request,  inspect  the  application,  notice 
and  other  docimients  germane  to  the 
appUcation  in  person  at  Baton  Rouge 
Metropolitan  Airport. 

Issued  in  Fort  Worth,  Texas  on  November 
27, 1996. 

Naami  L.  Saunders, 
Manager,  Airports  Division. 
(FR  Doc.  96-31870  Filed  12-13-96;  8:45  ami 
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Surtace  Transportation  Board 
(STB  Docket  No.  AB-337  (Sub-No.  5XH 

Dakota,  Mnneaota  &  Eastern  Railroad 
Corporatlof>— AtMndonment 
Exemption — in  Wabasha  and  Olmsted 
Counties,  MN 

AGENCY:  SurCace  Transportation  Board. 
ACTION:  Notice  of  exemption. 

SUMMARY:  The  Board,  under  49  U.S.C 
10502,  exempts  from  the  prior  approval 
requiremraits  of  49  U.S.C.  10903  the 
abandonment  by  Dakota,  Minnesota  & 
Eastern  Railroad  Corporation  of  its 
13.03-mile  Plainview  Branch  Line 
located  between  milepost  3.07,  at 
Plainview  Jimction,  and  milepost  16.1, 


at  Plainview.  in  Olmsted  and  Wdiasha 
Counties,  MN,  subject  to  labor 
protective  conditions  and  a  pubUc  use 
condition. 

DATES:  Provided  ho  formal  expression  of 
intent  to  file  an  offer  of  finanriwl 
asastance  (OFA)  has  been  received,  this 
exemption  will  be  effective  on  January 
15, 1997.  Formal  expressions  of  intent 
to  file  an  OFA  >  under  49  CFR 
1152.27(c)(2)  and  requests  for  interim 
trail  use/iail  banking  under  49  CFR 
1152.29  must  be  filed  by  December  26, 
1996:  petitions  to  stay  must  be  filed  by 
December  31, 1996;  and  petitions  to 
reopen  must  be  filed  by  January  10, 
1997. 

ADDRESSES:  Send  pleadings  referring  to 
STB  Docket  No.  AB-337  (Sub-No.  5X) 
to:  (1)  Office  of  the  Secretary,  Case 
Control  Branch,  Sur&ce  Transportation 
Board,  1201  Constitution  Avenue,  N.W., 
Washington,  DC  20423,  and  (2)  Kevin  V. 
Schiefier,  Schieffer,  Cutler  &  Donahoe, 
P.C,  431  North  Phillips  Avenue,  Suite 
300,  Sioux  Falls,  SD  57104. 
FOR  FURTHER  MFORMATKM  CONTACT: 
Joseph  H.  Dettmar,  (202)  927-5660. 
[TDD  for  the  hearing  impaired:  (202) 
927-5721.) 

SUPPLEMENTARY  INFORMATION: 
Additional  information  is  contained  in 
the  Board's  decision.  To  purchase  a 
copy  of  the  full  decision,  write  to,  call, 
or  pick  up  in  person  bom:  DC  News  & 
Dato.  Inc..  Room  2229. 1201 
Constitution  Avenue.  N.W.. 
Washington,  DC  20423.  Telephone: 
(202)  289-4357/4359.  [Assistance  for 
the  hearing  impaired  is  available 
through  TDD  services  (202)  927-5721.] 

Decided:  December  9, 1996. 

By  the  Board,  Chairman  Morgan.  Vice 
Chairman  Simmons,  and  Commissioner 
Owen. 

Venun  A.  WilUam, 
Secretary.  ■    ■ 

[FR  Doc  96-31832  Filed  12-13-96;  8:45  am) 
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DEPARTMENT  OF  THE  TREASURY 

Bureau  of  ttte  Public  Delit;  Propoaed 
Collection:  Comment  Requeet 

action:  Notice  and  request  fta 
comments. 

SUMMARY:  The  Department  of  the 
Treasury,  as  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden,  invites  the  general  public  and 
other  Federal  ag«icies  to  take  this 
opportunity  t6  comment  on  proposed 


'  See  Exampt.  of  Rail  Abandonment— Offancf 
Finan.  AstiMt..  4  LCC2d  164  (1987). 
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and/or  contmuing  infonnatioii 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13  {44  U.S.C. 
3506(c)(2)(A).  Currently  the  Bureau  of 
the  Public  Debt  within  the  Department 
of  the  Treasury  is  soliciting  comments 
concerning  the  Application  for  Relief  on 
Account  of  Loss,  Theft,  or  Destruction  of 
United  States  Savings  and  Retirement 
Securities  and  Supplemental  Statement 
Concerning  United  States  Securities. 
DATES:  Written  comments  should  be 
received  on  or  before  February  14, 1997, 
to  be  assured  of  consideration. 
ADDRESSES:  Direct  all  written  comments 
to  Bureau  of  the  PubUc  Debt,  Vicki  S. 
Thorpe,  200  Third  Street,  Parkersburg, 
WV  26166-1328. 

FOR  FURTHER  INFORMATION  contact: 
Requests  for  additional  information  or 
copies  of  the  form  and  instructions 
should  be  directed  to  Vicki  S.  Thorpe, 
Bureau  of  the  Public  Debt,  200  Third 
Street,  Parkersburg,  WV  26106-1328, 
(304)  480-6553. 

SUPPLEMENTARY  MFORMATION: 

Titles:  AppHcation  For  Relief  on 
Account  of  Loss,  Theft  or  Destruction  of 
United  States  Savings  and  Retirement 
Securities  and  Supplemental  Statement 
Concerning  United  States  Securities. 

OMB  Number  1535-0013. 

Form  Numbers:  PD  F  1048  and  PD  F 
2243. 

Abstract:  The  information  is 
requested  to  issue  owners  substitute 
securities  or  payment  in  lieu  of  lost, 
stolen  or  destroyed  securities. 

Current  Actions:  None. 

Type  of  Review:  Extension. 

Affected  Public:  Individuals  or 
households. 

Estimated  Number  of  Respondents: 
80,000. 

Estimated  Time  Per  Respondent:  25 
minutes. 

Estimated  Total  Aimucd  Burden 
Hours:  32.000. 

Request  for  Comments 

Comments  submitted  in  response  to 
this  notice  will  be  siunmarized  and/or 
included  in  the  request  for  OMB 
approval.  All  comments  will  become  a 
matter  of  public  record.  Comments  are 
invited  on:  (a)  Whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  shall  have  practical  utility; 
(b)  the  accuracy  of  the  agency's  estimate 
of  the  burden  of  the  collection  of 
inforinatiqn;  (c)  ways  to  enhance  the 
quahty,  utility,  and  clarity  of  the 
information  to  be  collected;  (d)  ways  to 
minimize  the  burden  of  the  collection  of 


information  on  respondents,  including 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology;  and  (e)  estimates  of  capital 
or  start-up  costs  and  costs  of  operation, 
maintenance,  and  purchase  of  services 
to  provide  information. 

Dated:  December  10, 1996.    - 

\^cki  S.  Thorpe, 

ManagBr,  Graphics,  Printing,  and  Records 
Branch. 

[PR  Doc  96-31824  Filed  12-13-96;  8:45  am] 
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Bureau  of  the  Public  Debt;  Proposed 
Coilectton:  Comment  Request 

ACTION:  Notice  and  request  for 
comments.  .   v 

SUMMARY:  The  Department  of  the 
Treasury,  as  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden,  invites  the  general  public  and 
other  Federal  agencies  to  take  this 
opportunity  to  comment  on  proposed 
and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13  (44  U.S.C. 
3506(c)(2)(A)).  Currently  the  Bureau  of 
the  Public  Debt  within  the  Department 
of  the  Treasury  is  soliciting  comments 
concerning  the  Description  of  United 
States  Savings  Bonds/Notes  and 
Description  of  United  States  Savings 
Bonds  Series  HH/H. 
DATES:  Written  comments  should  be 
received  on  or  before  February  14, 1997. 
to  be  assured  of  consideration. 
ADDRESSES:  Direct  all  written  comments 
to  Bureau  of  the  Public  Debt,  Vicki  S. 
Thorpe.  200  Third  Street.  Parkersburg, 
WV  26106-1328. 

FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  form  and  instructions 
should  be  directed  to  Vicki  S.  Thorpe, 
Bureau  of  the  Public  Debt.  200  Third 
Street.  Parkersburg,  WV  26106-1328, 
(304)  480-6553. 

SUPPt.EMENTARY  INFORMATION: 

Titles:  Etescription  of  United  States 
Savings  Bonds/Notes  and  Description  of 
United  States  Savings  Bonds  Series  HH/ 
H. 

OMB  Number:  1535-0064. 

Form  Numbers:  PD  F  1980  and  PD  F 
2490. 

Abstract:  The  information  is 
requested  to  estabUsh  the  owner  of 
savings  bonds. 

Current  Actions:  None. 

Type  of  Review:  Extension. 

Affected  Public:  hidividuals  or 
households.  .  ^  .       . 


Estimated  Nuad>er  of  Respondents: 
19,000. 

Estimated  Time  Per  Respondent:  6    • 
minutes. 

Estimated  Total  Annual  Burden 
Hours:  1.900. 

Request  for  Comments 

Comments  submitted  in  response  to 
this  notice  will  be  simimarized  and/or 
included  in  the  request  for  ONfB 
approval.  All  comments  will  become  a 
matter  of  public  record.  Comments  are 
invited  on:  (a)  Whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  shall  have  practical  utility; 
(b)  the  accuracy  of  the  agency's  estimate 
of  the  burden  of  the  collection  of 
information;  (c)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  (d)  ways  to 
minimize  the  biu'den  of  the  collection  of 
information  on  respondents,  including 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology;  and  (e)  estimates  of  capital 
or  start-up  costs  and  costs  of  operation, 
maintenance,  and  purchase  of  services 
to  provide  information. 

Dated:  December  10. 1996. 

Vicki  S.  lliarpe. 

Manager.  Graphics,  Printing  and  Records 
Branch. 

(PR  Doc  96-31825  Filed  12-13-96;  8:45  am) 
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Bureau  of  the  Public  Debt;  Proposed 
Collection:  Comment  Request 

ACTION:  Notice  and  request  for 
comments. 

SUMMARY:  The  Department  of  the 
Treasury,  as  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden,  invites  the  general  public  and 
other  Federal  agencies  to  take  this 
opportunity  to  comment  on  proposed 
and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13  (44  U.S.C. 
3506(c)(2)(A).  Currently  the  Bureau  of 
the  Public  Debt  within  the  Department 
of  the  Treasury  is  soliciting  comments 
concerning  the  Application  By 
Voluntary  Guardian  of  Incapacitated 
Owner  of  United  States  Savings  Bonds/ 
Notes. 

DATES:  Written  comments  should  be 
received  on  or  before  February  14. 1997, 
to  be  assured  of  consideration. 
ADDRESSES:  E)irect  all  written  comments 
to  Bureau  of  the  Pubhc  Debt.  Vicki  S. 
Thorpe.  200  Third  Sti«et.  Parkersburg, 
WV  26106-1328. 
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FOR  FURTHER  mFORMATXM  CONTACT: 
Requests  for  additional  infonnation  or 
copies  of  the  form  and  instructions 
should  be  directed  to  Vidd  S.  Thorpe, 
Bureau  of  the  Public  Debt,  200  Third 
Street,  Parkersburg,  WV  26106-1328. 
(304)  480-6553. 

SUPPLEMENTARY  INFORMATION:  ' 

Title:  Application  by  Vc^untary 
Guardian  of  Incapacitated  Owner  of 
United  States  Savings  Bonds/Notes. 

OMB  Number:  1535-0036. 

Form  Number:  PD  F  2513. 

Abstract:  The  information  is 
requested  to  establish  the  right  of  a 
voluntary  guardian  to  act  on  behalf  of  an 
incompetent  bond  owner. 

Current  Actions:  None. 

Type  of  Review:  Extension. 

Affected  Public:  Individuals  or 
households. 

Estimated  Number  of  Respondents: 
7.650. 

Estimated  Time  Per  Respondent:  20 
minutes. 

Estimated  Total  Annual  Burden 
Hours:  2.600. 

Request  for  Comments 

Comments  submitted  in  response  to 
this  notice  will  be  summarized  and/or 
included  in  the  request  for  OMB 
approval.  All  comments  will  become  a 
matter  of  public  record.  Comments  are 
invited  on:  (a)  Whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
infonnation  shall  have  practical  utiUty; 
(b)  the  accviracy  of  the  agency's  estimate 
of  the  burden  of  the  collection  of 
information;  (c)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  respondents,  including 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology;  and  (e)  estimates  of  capital 
or  start-up  costs  and  costs  of  operation, 
maintenance,  and  purchase  of  services 
to  provide  infonnation. 

Dated:  December  10, 1996. 
Vicki  S.  Thorpe. 

Manager,  Graphics,  Printing  and  Records 
Branch. 

[FR  Doc.  96-31826  Filed  12-13-96;  8:45  am) 
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bureau  of  the  Public  Debt;  Proposed 
Collection:  Comment  Request 

ACTION:  Notice  and  request  for 
comments. 

SUMMARY:  The  Department  of  the 
Treasury,  as  part  of  its  continuing  effort 


to  reduce  paperwork  and  respondent 
burden,  invites  the  general  public  and 
other  Federal  agencies  to  take  this 
opportimity  to  comment  on  proposed 
and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995, 
PubUc  Uw  104-13  (44  U.S.C 
3506(c)(2)(A).  Currently  the  Bureau  of 
the  Public  Debt  within  the  Department 
of  the  Treasury  is  soUciting  comments 
concerning  the  AppUcation  For 
Payment  of  United  States  Savings 
Bonds/Notes  and/ or  Related  Checks  in 
an  Amount  Not  Exceeding  $1,000  By 
The  Survivor  of  a  Deceased  Owner 
Whose  Estate  is  Not  Being 
Administered. 

DATES:  Written  comments  should  be 
received  on  or  before  February  14. 1997. 
to  be  assured  of  consideration. 
ADDRESSES:  Direct  all  written  comments 
to  Bureau  of  the  PubUc  Debt,  Vicki  S. 
Thorpe,  200  Third  Street,  Parkersburg, 
WV  26106-1328. 

FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  form  and  instructions 
should  be  directed  to  Vicki  S.  Thorpe, 
Bureau  of  the  Public  Debt.  200  Third 
Street,  Parkersburg.  WV  26106-1328, 
(304) 480-6553. 

SUPPLEMENTARY  INFORMATION: 

Title:  Application  for  Payment  of 
United  States  Savings  Bonds/Notes  and/ 
or  Related  Checks  in  an  Amount  Not 
Exceeding  $1,000  by  the  Survivor  of  a 
Deceased  Owner  Whose  Estate  Is  Not 
Being  Administered. 

OMB  Number:  1535-0035. 

Form  Number:  PD  F  4881. 

Abstract:  The  information  is 
requested  from  the  survivors  of 
deceased  bond  owners  to  apply  for 
proceeds  from  bonds,  or  related  checks. 

Current  Actions:  None. 

Type  of  Review:  Extension. 

Affected  Public:  Individuals  or 
households. 

Estimated  Number  of  Respondents: 
3,965. 

Estimated  Time  Per  Respondent:  10 
minutes. 

Estimated  Total  Annual  Burden 
Hours;  991. 

Request  for  Coounents 

Comments  submitted  in  response  to 
this  notice  will  be  summarized  and/or 
included  in  the  request  for  OMB 
approval.  All  comments  will  become  a 
matter  of  public  record.  Comments  are 
invited  on:  (a)  Whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  shall  have  practical  utility; 


(b)  the  accuracy  of  the  agency's  estimate 
of  the  burden  of  the  collection  of 
infonnation;  (c)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
informaticMi  on  respondents,  including 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  infonnation 
technology;  and  (e)  estimates  of  capital 
or  start-up  costs  and  costs  of  operation, 
maintenance,  and  purchase  of  services 
to  provide  infonnation. 

Dated:  December  10. 1996. 
Vicki  S.  Thorpe. 

Manager,  Graphics,  Printing  and  Records 
Branch. 

(FR  Doc.  96-31827  Filed  12-13-96;  8:45  am) 
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Hscal  Service 

[DepL  are.  570. 1996  Rev.,  Supp.  No.  3| 

Surety  Companies  Acceptable  on 
Federal  Bonds;  American  Intemationai 
Insurance  Company  of  Puerto  Rico 

A  Certificate  of  Authority  as  an 
acceptable  siirety  on  Federal  Bonds  is 
hereby  issued  to  the  following  company 
under  Sections  9304  to  9308,  Title  31, 
of  the  United  States  Code.  Federal  bond- 
approving  officers  should  annotate  their 
reference  copies  of  the  Treasury  Circular 
570,  1996  Revision,  on  page  34283  to 
reflect  this  addition: 

American  Intemationai  Insurance 
Company  of  Puerto  Rico 

Business  Address:  P.O.  Box  10181, 
San  Juan,  PR  00908.  Phone:  (787)  767-  - 
6400.  Underwriting  Limitation  b/: 
$1,346,000.  Surety  Licenses  cl:  PR,  VI. 
Incorporated  In:  Puerto  Rico. 

Certificates  of  Authority  expire  on 
Jime  30  each  year,  unless  revoked  prior 
to  that  date.  The  Certificates  are  subject 
to  subsequent  annual  renewal  as  long  as 
the  companies  remain  qualified  (31 
CFR,  Part  223).  A  Ust  of  quaUfied 
companies  is  published  annually  as  of 
July  1  in  Treasiuy  Department  Circular 
570.  with  details  as  to  underwriting 
limitations,  areas  in  which  licensed  to 
bBnsact  surety  business  and  other 
information. 

The  Circular  may  be  viewed  and 
downloaded  through  the  Internet  (http:/ 
/www.ustreas.gov/treasury /bureaus/ 
finman/c570.html)  or  through  our 
computerized  public  bulletin  board 
system  (FMS  Inside  Line)  at  (202)  874- 
6817/6872/6953/7034/8608.  A  hard 
copy  may  be  purchased  from  the 
Government  Printing  Office  (GPOJ, 
Washington,  DC,  telephone  (202)  512- 
0132.  When  ordering  the  Circular  from 
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0>0,  use  the  foUowing  stock  number 
048-000-00499-7. 

Questions  concerning  this  Notice  may 
be  directed  to  the  U.S.  Department  of 
the  Treasury.  Financial  Management 
Service,  Funds  Management  Division, 
Surety  Bond  Branch.  3700  East- West 
Highway.  Room  6F04.  Hyattsville.  MD 
20782.  telephone  (202)  874-6905. 

Datad:  December  5, 1906. 
ChariaB  F.  Scbwan  m. 

Director,  Funds  Management  Division. 
Financial  Management  Service. 
(FR  Doc  96-31858  Filed  12-13-96;  8:45  am] 
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Corrections 


Fadaral  RegiitBr 

VoL  61.  No.  242 

Monday,  December  16,  1996 


This  section  of  the  FEDERAL  REQSTER 
cor^ains  edttorial  cofrections  of  previous 
published  Presidential,  Rule,  Proposed  Rule, 
and  Notice  documents.  These  coaections  are 
prepared  t>y  the  Office  of  ttie  Federal 
Register.  AgerKy  prepared  corrections  are 
issued  as  signed  documents  and  appear  in 
the  appropriate  document  categories 
elsewtiere  in  ttie  issue. 


DEPARTMENT  OF  COMMERCE 
[Doctot  No.  960628234-6331-03] 


RIN  069&-AA25 

Guidelines  for  Empowerment 
Contracting 

Correction 

In  notice  document  96-30839 
beginning  on  page  64321  in  the  issue  of 
Wednesday.  December  4, 1996,  the 
document  heading  should  read  as  set 
forth  above. 

MLLMQ  CODE  1806-41-O 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

15  CFR  Part  902 
50  CFR  Part  670 

[Doctot  No.  9«0717196-«280^:  LD. 
070196E] 

RIN0646-AI95 

nsheries  of  the  Exclusive  Economic 
Zone  Off  Alaska;  North  Pacific 
nsheries  Research  Plan;  Interim 
Groundfish  Observer  Program 

Correctio/i 

In  the  issue  of  Thursday,  December  5, 
1996,  on  page  64569,  in  the  second 
mliimn,  the  document  heading  should 
read  as  set  forth  above. 


DEPARTMMENT  OF  DEFENSE 

48CFRPart249 
PPARS  C8M  96-D320] 

Defense  Federal  Acquisition 
Regulation  Supplement;  Notice  of 
Termination 

Correction 

In  rule  document  96-31099  beginning 
on  page  64636  in  the  issue  of  Friday. 
December  6, 1996,  make  the  following 
correction: 

249.7003    [Correeled] 

On  page  64637,  in  the  first  colmnn,  in 
section  249.7003(c).  in  the  first  line 
"25.249-7002"  should  read  "252.249- 
7002". 

BHJJNQ  CODE  1S06-01-O 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  69 
[AD-FRL-S645-1] 

Final  Conditional  Special  Exemption 
From  Requirements  of  the  Clean  Air 
Act  for  the  Territory  of  American 
Samoa,  the  Commonwealth  of  the 
Northern  Mariana  Islands,  and  the 
Terrftory  of  Guam 

Correction 

In  rule  document  96-28432  beginning 
on  page  58284  in  the  issue  of 
Wednesday,  November  13, 1996.  make 
the  following  corrections: 

SS60.13,69^and60^    [Corrected] 

1.  "March  14.  2003"  is  corrected  to 
read  "January  13.  2003"  in  the  following 
sections: 

a.  On  page  58289,  in  the  third 
column,  in  §  69.13(a)(2),  in  the  second 
and  sixth  lines  firom  the  bottom. 

b.  On  page  58290,  in  the  third 
column,  in  §  69.13(d)(3),  in  the  first  line. 

c.  On  page  58291,  in  the  2d  column, 
in  §  69.22(a)(2),  in  the  20th  and  25th 
lines. 

d.  On  page  58293,  in  the  1st  column, 
in  §  6g.32(a)(2),  in  the  9th  line  and 
beginning  in  the  13th  line. 

e.  On  page  58294,  tn  the  second 
column,  in  §  69.32(e)(3).  in  the  first  line. 

2.  "March  15, 1999"  should  read 
"January  13, 1999"in  the  following 
sections: ' 


a.  On  page  58290.  in  the  first  cohimn, 
in  §  69.13(b).  in  the  ninth  line^ 

b.  On  page  58290,  in  the  third 
column,  in  §  69.13(c)  and  (d)(1).  in  the 
fifth  and  second  lines  respectively. 

c.  On  page  58291,  in  the  second 
colimm,  in  §  69.22(b),  beginning  in  the 
last  line. 

d.  On  page  58292,  in  the  first  cplimm, 
in  §  69.22(c)(1).  in  the  last  line;  and  in 
the  second  column,  in  paragraph  (d).  in 
the  fifth  line. 

e.  On  page  58293.  in  the  first  column, 
in  §  69.32(b),  in  the  ninth  line. 

f.  Oh  page  58294,  in  the  first  colimm, 
in  §  69.32(c)(3),  (d)  and  (e)(1),  in  the 
sixth,  fifth  and  foiirth  lines  respectively. 

§60^    [CorrMtMl] 

3.  On  page  58292,  in  the  first  column, 
in  §  69.22(c)(2),  in  the  last  line;  and  in 
the  second  column,  in  paragraph  (eKl), 
in  the  third  line  from  the  bottom 
"March  14.  2000"  should  read  "January 
13,  2000". 

4.  On  page  58292,  in  the  second 
oolimin.  in  §  69.22(c)(2).  in  the  second 
line  "March  14,  2002"  should  read 
"January  14,  2002". 

§69.32    [Corrected]  * 

5.  On  page  58293,  in  the  third 
column,  in  §  69.32(c)(2).  in  the  eighth 
line  "March  16. 1998"  should  read 
"January  13, 1998". 

6.  On  page  58294,  in  the  first  column, 
in  §  69.32(c)(3),  beginning  in  the  fourth 
line  "March  16, 1998"  should  read 
"Janiiary  13. 1998";  and  in  the  tenth 
line  "March  14.  2001"  should  read 
"January  15,  2001". 

WLUNQ  CODE  1806-01-O 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 
[NM-036-111(M)0:  NMNM  96103] 

Proposed  Withdrawal  and  Opportunity 
for  Public  Meeting;  Ladrones  Mountain 
Area  of  Critical  Environmental 
Concern,  New  Mexico 

Correction 

In  notice  document  96-30579 
beginning  on  page  63860  in  the  issue  of 
Monday.  December  2. 1996,  make  the 
following  correction: 

On  page  63860,  in  the  third  colimm, 
in  the  land  description,  in  the  thirteenth 
line,  after  "NV^"  insert  a  coma. 

■ILUNQ  OOOE  ISOS-ei-O 
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December  16,  1996 


Part  II 


Reader  Aids 


Cumulative  List  of  Pubiic  Laws 
104th  Congress,  Second  Session 


n  J 
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CUMULATIVE  LIST  OF  PUBLIC  LAWS 

This  is  a  cumulative  list  of  public  laws  for  the  104th  Congress.  Second  Session.  Other  cumulative  lists  (1993- 
1996)  are  available  online  at  http://www.nara.gov/nara/fedreg/fedreg.html.  Comments  may  be  addressed  to  the  Director, 
Office  of  the  Federal  Register,  Washington,  DC  20408.  or  send  e-mail  to  infoQnara.fedreg.gov. 

The  List  of  Public  Laws  will  resume  when  bills  are  enacted  into  public  law  during  the  first  session  of  the  One 
Himdred  Fifth  Congress,  which  convenes  at  noon  on  Tuesday,  January  7,  1997.  The  text  of  laws  may  be  ordered 
in  individual  pamphlet  form  (referred  to  as  "slip  laws")  from  the  Superintendent  of  Docimients,  U.S.  Government  Printing 
Office,  Washington,  DC  20402  (phone,  202-512-2470).  The  text  will  also  be  made  available  on  the  hitemet  from  GPO 
Access  at  http://www.access.gpo.gov/su_docs.  Some  laws  are  not  yet  available  online  or  for  purchase. 


Public  Law 


Tide 


Approved 


110 
Stat. 


104-90  Making  further  continuing  appropriations  for  the  fiscal  year  1996,  and  for  other  purposes 

104-91  To  require  the  Secretan'  of  Gommerce  to  convey  to  the  Commonwealth  of  Massacnusetts  the 

National  Marine  Fisheries  Service  laboratory  located  on  Emerson  Avenue  in  Gloucester, 
Massachusetts. 

104-92'  Making  appropriations  for  certain  activities  for  the  fiscal  year  1996.  and  for  other  purposes  

104-94'  Making  further  continuing  appropriations  for  the  fiscal  year  1996.  and  for  other  purposes 

104-99  The  Balanced  Budget  Downpayment  Act,  I  

104-100  To  designate  the  United  States  Post  Office  building  located  at  24  Corliss  Street,  Providence. 

Rhode  Island,  as  the  "Harry  Kizirian  Post  Office  Building". 

104-101  To  designate  the  Federal  building  located  at  1550  Dewey  Avenue,  Baker  City,  Oregon,  as  the 

"David  J.  Wheeler  Federal  Building". 

104-102  Saddleback  Mountain-Arizona  Settlement  Act  of  1995  

104-103  To  guarantee  the  timely  pwyment  of  social  security  benefit*  in  Maiicfa  19M „..!..."!! 

104-104  Telecommunications  Act  of  1996 

104-105  Farm  Credit  System  Reform  Act  of  1996  1 .'..'..Z'.'Z....... 

104-106  National  Defense  Authorization  Act  for  Fiscal  Year  1996  """"!.".." 

104-107  Foreign  Operations,  Export  Financing,  and  Related  Programs  AppropriatiODS  Act.  1996  

104-108  To  designate  the  Federal  building  located  at  1221  Nevin  Avenue  in  Richmond,  California,  as 

the  "Frank  Hagel  Federal  Building". 

104-109  To  make  certain  technical  corrections  in  laws  relating  to  Native  Americans,  and  for  other  piu-- 

poses. 

104-110  To  amend  title  38,  United  States  Code,  to  extend  the  authority  of  the  Secretary  of  Veterans  Af- 
fairs to  carry  out  certain  programs  and  activities,  to  require  certain  reports  from  the  Sec- 
retary of  Veterans  A^irs,  and  for  other  purposes. 

104-111  To  award  a  congressional  gold  medal  to  Ruth  and  Billy  Graham 

104-112  To  designate  the  United  States  courthouse  located  at  197  South  Main  Street  in  Wilkes-Barre, 

Pennsylvania,  as  the  "Max  Rosenn  United  States  Courthouse". 

104-113  National  Technology  Transfer  and  Advancement  Act  of  1995  „ 

104-114  Cuban  Liberty  and  Democratic  Solidarity  (LIBERT AD)  Act  of  1996  

104-115  To  guarantee  the  continuing  full  investment  of  Social  Security  and  other  Federal  funds  in  ob- 
ligations of  the  United  States. 

104-116  Making  further  continuing  appropriations  for  the  fiscal  year  1996,  and  for  other  purposes  

104-117  To  provide  that  members  of  the  Armed  Forces  performing  services  for  the  peacexeeping  efforts 

in  Bosnia  and  Herzegovina,  Croatia,  and  Macedonia  shall  be  entitled  to  tax  benefits  in  the 
same  manner  as  if  such  services  were  performed  in  a  combat  zone,  and  for  other  purposes. 

104-118  Making  further  continuing  appropriations  for  the  fiscal  year  1996,  and  for  other  purposes 

104-119  Land  Disposal  Program  Flexibility  Act  of  1996 

104-120  Housing  Opportunity  Proeram  Extension  Act  of  1996 ". 

104-121  Contract  with  America  Advancement  Act  of  1996 ."." 

104-122  Making  further  continuing  appropriations  for  the  fijscal  year  1996.  and  hr  other  pxaomua  ........ 

104-123  Greens  Creek  Land  Exchange  Act  of  1995 .....^^T. 

104-124  To  amend  the  Federal  Fo<xi,  Drug,  and  Cosmetic  Act  to  repeal  the  saccharin  notice  require- 
ment. 

104-125  To  grant  the  consent  of  the  Congress  to  certain  additional  powers  conferred  upon  the  Bi-State 

Development  Agency  by  the  States  of  Missouri  and  Illinois. 

104-126  Granting  the  consent  of  Congress  to  the  Vermont-New  Hampshire  Interstate  Public  Water  Sup- 
ply Compact. 

104-127  Federal  Agriculture  Improvement  and  Reform  Act  of  1996  

104-128  Federal  Tea  Tasters  Repeal  Act  of  1996 _ !!."!!!!!!!!.'" 

104-129  Waiving  certain  enrollment  requirements  with  respect  to  two  bills  of  the  One  HiJmdred  Foiiith 

Congress. 

104-130  Line  Item  Veto  Act'. 

104-131  Making  further  continuing  appropriations  fbr  the  fiscal  year  1996,  and  for  other  pwmoaai  ....... 

104-132  Antiterrorism  and  Effective  Death  Penalty  Act  of  1996 

104-133  To  amend  the  Indian  Self-Determination  and  Education  Assistance  Act  to  extend  ibr  two 

months  the  authority  for  promulgating  regulations  under  the  Act. 

104-134  Omnibus  Consolidated  Rescissions  and  Appropriations  Act  of  1996  

104-135  To  designate  the  Federal  Justice  Building  in  Miami,  Florida,  as  the  "James  Lawrence  Kiiig 

Federal  Justice  Building". 

104-136  To  designate  the  Federal  building  and  United  States  courthouse  located  at  125  Market  Street 

m  Youngstown.  Ohio,  as  the  "Thomas  D.  Lambros  Federal  Building  and  United  States 
Courthouse". 

104-137  To  designate  the  United  States  Post  Office-Courthouse  located  at  South  6th  and  Rogers  Ave- 
nue. Fort  Smith,  Arkansas,  as  the  "Judge  Isaac  C.  Parker  Federal  Building". 

104-138  To  designate  the  United  States  Customs  Administrative  Building  at  the  Ysleta/Zaragosa  Port  of 

Entry  located  at  797  South  Zaragosa  Road  in  El  Paso,  Texas,  as  the  "Timothy  C  McCaohren 
Customs  Administrative  Building". 
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PubUcLaw  .  .    ';  Title 

104-139  To  redesignate  the  Federal  building  located  at  345  MiddleGeld  Road  in  Menlo  Park,  Califbraia, 

and  known  as  the  Earth  Sciences  and  Library  Building,  as  the  "Vincent  E.  McKelvey  Federal 
Building". 

104-140  Making  corrections  to  Public  Law  104-134 

104-141  To  amend  section  326  of  the  Higher  Education  Act  of  1965  to  peimit  continued  participation 

by  Historically  Black  Graduate  Professional  Schools  in  the  grant  program  authorized  by  that 
section. 

104-142  Mercury-Containing  and  Recharaeable  Battery  Management  Act  

104-143  Trinity  River  Basin  Fish  and  Wildlife  Management  Reauthorization  Act  of  1995 

104-144  To  grant  the  consent  of  Congress  to  an  amendment  of  the  Historic  Chattahoochee  Compact  be- 
tween the  States  of  Alabama  and  Georgia. 

104-145  Megan's  Law 

104-146  Ryan  White  CARE  Act  Amendments  of  1996 v •• 

104-147  To  amend  the  Water  Resources  Research  Act  of  1984  to  extend  the  authorizations  of  appro- 
priations through  fiscal  year  2000,  and  for  other  purposes. 

104-148  To  authorize  the  Secretary  of  the  Interior  to  acquire  property  in  the  town  of  East  Hampton, 

Suffolk  County,  New  York,  for  inclusion  in  the  Amagansett  National  Wildlife  Refuge. 

104-149  Healthy  Meals  for  Children  Act 

104-150  Coastal  Zone  Protection  Act  of  1996 .........u 

104-151  To  designate  the  United  States  courthouse  in  Washington.  tMstrict  of  Columbia,  as  the  "E. 

Barrett  Prettyman  United  States  Courthouse". 

104-152  Anti-Car  Theft  Improvements  Act  of  1996 • 

104-153  Anticounterfeiting  Consumer  Protection  Act  of  1996  — -.... ................ 

104-154  To  designate  the  bridge,  estimated  to  be  completed  in  the  year  2000,  that  replaces  the  bridge 

on  Missouri  highway  74  spanning  from  East  Cape  Girardeau,  Illinois,  to  Cape  Girardeau, 
Missouri,  as  the  "Bill  Emerson  Memorial  Bridge",  and  for  other  purposes. 

104-155  Church  Arson  Prevention  Act  of  1996  

104-156  Single  Audit  Act  Amendments  of  1996  •• ••••• 

104-157  To  designate  the  United  States  Post  Office  building  located  at  10^  South  McLean.  Lincoln.  Illi- 
nois, as  the  "Edward  Madigan  Post  Office  Building". 

104-158  To  provide  for  the  exchange  of  certain  lands  in  Gilpin  Coimty,  Colorado  

104-159  To  provide  that  the  United  States  Post  Office  building  that  is  to  be  located  at  7436  South  Ex- 
change Avenue,  Chicago,  Illinois,  shall  be  known  and  designated  as  the  "Charles  A.  Hayes 
PostOffice  Building". 
104-160  To  designate  the  Federal  building  and  United  States  courthouse  located  at  235  North  Washing- 
ton Avenue  in  Scranton,  Pennsylvania,  as  the  "William  J.  Nealon  Federal  Building  and 
United  States  Courthouse". 

104-161  To  provide  for  the  distribution  within  the  United  States  of  the  United  States  Information 

Agency  film  entitled  "Fragile  Ring  of  Life". 

104-162  To  authorize  the  extension  of  nondiscriminatory  treatment  (most-favored-nation  treatment)  to 

the  products  of  Bulgaria. 

104-163  National  Children's  Island  Act  of  1995 •• 

104-164  To  amend  the  Foreign  Assistance  Act  of  1961  and  the  Arms  Ejcport  Control  Act  to  make  im- 
provements to  certain  defense  and  security  assistance  provisions  under  those  Acts,  to  au- 
thorize the  transfer  of  naval  vessels  to  certain  foreign  countries,  and  for  other  purposes. 

104-165  To  authorize  the  Secretary  of  Agriculture  to  convey  lands  to  the  city  of  Rolla,  Missouri 

104-166  To  amend  the  Public  Health  Service  Act  to  provide  for  the  conduct  of  expanded  studies  and 

the  establishment  of  innovative  programs  with  respect  to  traumatic  brain  injury,  and  for 
other  purposes. 

104-167  Entitled  the  "Mollie  Beattie  Wilderness  Area  Act"  

104-168  Taxpayer  Bill  of  Rights  2 ,. .-••" 

104-169  National  Gambling  Impact  Study  Commission  Act 

104-170  Food  Quality  Protection  Act  of  1996 •• •••■•• 

104-171  To  authorize  the  extension  of  nondiscriminatory  treatment  (most-favored-nation  treatment)  to 

the  products  of  Romania. 

104-172  Iran  and  Libya  Sanctions  Act  of  1996  •• ••••••• •••••■• 

104-173  To  provide  for  the  extension  of  certain  hydroelectric  projects  located  in  the  State  of  West  Vu-- 

gmia. 

104-174  To  authorize  minors  who  are  under  the  child  labor  provisions  of  the  Fair  Labor  Standards  Act 

of  1938  and  who  are  under  18  years  of  age  to  load  materials  into  balers  and  compactors  that 
meet  appropriate  American  National  Standards  Institute  design  safety  standards. 

104-175  To  authorize  a  circuit  judge  who  has  taken  part  in  an  in  banc  hearing  of  a  case  to  continue  to 

participate  in  that  case  after  taking  senior  status,  and  for  other  purposes. 
104-176  Granting  the  consent  of  Congress  to  the  compact  to  provide  for  joint  natural  resource  manage- 
ment and  enforcement  of  laws  and  regulations  pertaining  to  natural  resources  and  boating  at 
the  Jennings  Randolph  Lake  Project  lying  in  Garrett  County,  Maryland  and  Mineral  County, 
West  Virginia,  entered  into  between  the  States  of  West  Vir^nia  and  Maryland. 

104-177  Federal  Employee  Representation  Improvement  Act  of  1996 

104-178  To  amend  title  18,  United  States  Code,  to  repeal  the  provision  relating  to  Federal  employees 

contracting  or  trading  with  Indians. 

104-179  Office  of  Government  Ethics  Authorization  Act  of  1996  ... 

104-180  Agriculture,  Rural  Development,  Food  and  Drug  Administration,  and  Related  Agencies  Appro- 
priations Act,  1997. 

104-181  Granting  the  consent  of  Congress  to  the  Mutual  Aid  Agreement  between  the  city,  of  Bristol, 

Virainia,  and  the  city  of  Bristol,  Tennessee. 

104-182  ....I.    Safe  Drinking  Water  Act  Amendments  of  1996 

104-183  .*   Developmental  Disabilities  Assistance  and  Bill  of  Rights  Act  Amendments  of  1996  „....~. 

104-184  District  of  Columbia  Water  and  Sewer  Authorihr  Act  of  1996 - ~ 

104-185  Federal  Oil  and  Gas  Royalty  Simplification  ana  Fairness  Act  of  1996  , 

104-186  House  of  Representatives  Admimstrative  Reform  Technical  Corrections  Act  » 


Approved 


110 

Stat 


Apr.  30,  1996 1326 

May  2, 1996 1327 

May  6, 1996  1328 

May  13. 1996 1329 

May  IS,  1996 1338 

May  16. 1996 1342 

May  17. 1996 1345 

May  20. 1996 1346 
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July  18. 1996  1414 

July  19,  1996  1416 
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Public  Law 


Title 


104-187  To  redesignate  the  United  States  Post  Office  building  located  at  245  Centereach  Mall  on  the 

Middle  Ckiuntry  Road  in  Centereach,  New  York,  as  the  "Rose  Y.  Caracappa  United  States 

Post  Office  Building". 

104-188  Small  Business  Job  Protection  Act  of  1996 _ ., 

104-189  To  redesignate  the  Dunning  Post  Office  in  Chicago,  Illinois,  as  the  "Roinr  P.  McAuliffe  Post 

Office". 
104-190  To  authorize  the  Agency  for  International  Development  to  offer  voluntary  separation  incentive 

payments  to  employees  of  that  agency. 

104-191  Health  Insurance  Portability  and  Accountability  Act  of  1996 ...  . 

104-192  War  Crimes  Act  of  1996  „ „ 

104-193  Personal  Responsibility  and  Work  Opportimity  Reconciliation  Act  of  1996 ;. '. 

104-194  District  of  Columbia  Appropriations  Act,  1997 

104-195  To  amend  the  Impact  Aid  prcwram  to  provide  for  a  hold-harmless  with  respect  to  amounts  for 

Eajmients  relating  to  the  Federal  acquisition  of  real  property,  and  for  other  purposes, 
itary  Construction  Appropriations  Act,  1997  .„ 

104-197  Legislative  Branch  Appropriations  Act  1997 

104-198  To  confer  jurisdiction  of  flie  United  States  Court  of  Federal  Claims  with  respect  to  land  claims 

of  Pueblo  of  Isleta  Indian  Tribe. 

104-199  Defense  of  Marriage  Act  

104-200  To  make  technical  corrections  in  the  Federal  Oil  and  Gas  Royalty  Management  Act  of  1982"!!!. 

104-201  National  Defense  Authorization  Act  for  Fiscal  Year  1997 

104-202  To  name  the  Department  of  Veterans  Affairs  medical  center  in  )ackson.  Mississippi,  as  the 

"G.V.  (Sonny)  Montgomery  Department  of  Veterans  Affairs  Medical  Center". 
104-203  To  extend  nondiscriminatory  treatment  (most-favored-nation  treatment)  to  the  products  of 

Cambodia,  and  for  other  purp)oses. 
104-204  Departments  of  Veterans  Affairs  and  Housing  and  Urban  Development,  and  Independent 

Agencies  Appropriations  Act,  1997. 

104-205  Department  of  Transportation  and  Related  Agencies  Appropriations  Act.  1997 

104-206  Energy  and  Water  Development  Appropriations  Act,  1997 

104-207  Waivmg  certain  enrollment  requirements  with  respect  to  any  bill  or  joint  resolution  of  the  oiie 

Himdred  Fourth  Congress  making  general  or  continuing  appropriations  for  fiscal  year  1997 

104-208  Omnibus  Consolidated  Appropriations  Act,  1997  

104-209  To  authorize  the  Secretary  of  the  Interior  to  acquire  certain  interests  in  die  Waihee  Marsh  for 

inclusion  in  the  Oahu  National  Wildlife  Refuge  Complex. 
104-210  To  encourage  the  donation  of  food  and  grocery  products  to  nonprofit  organizations  for  dis- 
tribution to  needy  individuals  by  giving  the  Model  Good  Samaritan  Foc3  Donation  Act  the 

full  force  and  effect  of  law. 
104-211  To  amend  Public  Law  103-93  to  provide  additional  lands  within  the  State  of  Utah  for  the 

Goshute  Indian  Reservation,  and  Tor  other  purposes. 
104-212  To   revise   the   boundary   of  the   North    Platte   National   Wildlife   Refuge,   to   expand   the 

Pettaquamscutt  Cove  National  Wildlife  Refuge,  and  for  other  purposes. 

104-213  Carbon  Hill  National  Fish  Hatchery  Conveyance  Act 

104-214  To  amend  title  18.  United  States  Code,  with  respect 

and  jury  tampering. 

104-215  Crawford  National  F^h  Hatchery  Conveyance  Act  ...> 

104-216  Federal  Trade  Commission  Reauthorization  Act  of  1996  ^ . 

104-217  Carjacking^Correction  Act  of  1996 !.!!!!!!!!!!!!!!!!!!!!!!!! 

104-218  To  confer  honorary  citizenship  of  the  United  States  on  A^^es  Gonxha  Bo|aidUu.  also  kiiown  as 

Mother  Teresa. 

104-219  To  clarify  the  rules  governing  removal  of  cases  to  Federal  court,  and  fw  other  purposes  

104-220  To  repeal  a  redundant  venue  provision,  and  for  other  purposes  

104-221  To  designate  the  United  States  Courthouse  under  construction  at  1030  Southwest  3rd  Avenue! 

Portland,  Oregon,  as  the  "Mark  O.  Hatfield  United  States  Courthouse",  and  for  other  pur- 
poses. 
104-222  —    To  authorize  construction  of  the  Smithsonian  Institution  National  Air  and  Space  Museum  Dul- 
les Center  at  Washington  Dulles  International  Airport,  and  for  other  purposes. 

104-223  Crow  Creek  Sioux  Tribe  Infrastructure  Development  Trust  Fund  Act  of^l996 

104-224  To  repeal  an  unnecessary  medical  device  reporting  requirement 

104-225  To  designate  the  Federal  building  located  at  the  comer  of  Patton  Avenue  and  Otis  Street,  and 

the  United  States  courthouse  located  on  Otis  Street  in  Asheville,  North  Carolina,  as  the 

"Veach-Baley  Federal  Complex". 

104-226  To  repeal  the  Medicare  and  Medicaid  Coverage  Data  Bank -. ^ 

104-227  Antarctic  Science,  Toiuism,  and  Conservation  Act  of  1996 !.. 

104-228  To  designate  the  Federal  building  located  at  1655  Woodson  Road  in  Overland,  MiraouriTas 

the  "Sammy  L  Davis  Federal  Building". 
104-229  To  designate  the  Federal  building  and  the  United  States  courthouse  to  be  constructed  at  a  site 

on  18th  Street  between  Dodge  and  Douglas  Streets  in  Omaha,  Nebraska,  as  the  "Roman  L 

Hruska  Federal  Building  ana  United  States  Courthouse". 
104-23Q  To  designate  the  United  States  courthouse  under  construction  at  611  North  Florida  Avenue  in 

Tampa,  Florida,  as  the  "Sam  M.  Gibbons  United  States  Courthouse". 

104-231  Electronic  Freedom  of  Information  Act  Amendments  of  1996 

104-232  Parole  Commission  Phaseout  Act  of  1996  !..!.!!!!!!!!!!!!!!!!!!!!!!!!.! 

104-233  To  reauthorize  the  Indian  Environmental  General  Assistance  Promrani  Art  of  1W2,  and 

other  purposes. 
104-234  To  amend  the  United  States-Israel  Free  Trade  Area  hnplementation  Art  of  1985  to  provide  the 

President  with  additional  proclamation  authority  with  respert  to  articles  of  the  West  Bank 

or  Gaza  Strip  or  a  qualifyii^  industrial  zone. 

104-235  Child  Abuse  Prevention  and  Treatment  Art  Amendments  of  1996 _ 

104-236  Pam  Lychner  Sexual  Offender  Tracking  and  Identification  Art  of  1996 

104-237  Comprehensive  Methamphetamine  Control  Art  of  1996 „....., !..!!!!!!! 

104-238  Federal  Law  Enforcement  DependenU  Assistance  Art  of  1996  !!!.!!!     !!! 

104-239  Maritime  Security  Art  of  1996 „ „ _. .......!!.!!!!!!!!!!!!*!!!!" 


respert  to  witness  retaliation,  witness  tampering 


Approved 

110 
Stat. 

Aug.  20. 1996  .. 

.  1754 

Aug.  20,  1996  .. 
Aug.  20,  1996  .. 

.  1755 
.  1931 

Aug.  20,  1996  .. 

.  1932 

Aug.  21,  1996  .. 
Aug.  21,  1996  .. 
Aug.  22,  1996  .. 
Sept  9,  1996  .... 
Sept  16,  1996  .. 

.  1936 
.  2104 
.  2105 
.  2356 
.  2379 

Sept  16.  1996  .. 
Sept  16.  1996  .. 
Sept  18,  1996  .. 

.  2385 
.  2394 
.  2418 

Sept  21,  1996  .. 
Sept.  22,  1996  .. 
Sept  23,  1996  .. 
Sept  24,  1996  ... 

.  2419 
.  2421 
.  2422 
.  2871 

Sept  25,  1996  ... 

.  2872 

Sept  26,  1996  ... 

.  2874 

Sept  30,  1996  ... 
Sept  30,  1996  ... 
Sept  30,  1996  ... 

.  2951 
.  2984 
.  3008 

Sept  30,  1996  ... 
Oct  1. 1996  

.  3009 
.  3010 

Oct  1, 1996  

.  3011 

Ort  1, 1996  

.  3013 

Oct  1, 1996  

.  3014 

Oct  1. 1996  

Ort.  1. 1996  

.  3016 
.  3017 

Oct  1,  1996  

Oct  1, 1996  

Ort.  1, 1996  

Ort.  1, 1996  

.  3018 
.  3019 
.  3020 
.  3021 

Oct  1, 1996  

Oct  1, 1996  

Oct  1, 1996  

3022 
3023 
3024 

Oct  1, 1996  

3025 

Ort.  1, 1996  

Ort.  2. 1996  

Oct  2. 1996  

3026 
3031 
3032 

Ort.  2, 1996  

Ort.  2,  1996  

Ort.  2, 1996  

3033 
3034 
3045 

Ort.  2, 1996  

3046 

Oct  2. 1996  

3047 

Oct  2. 1996  

Ort.  2, 1996  

Ort.  2. 1996  

3048 
3055 
3057 

Ort  2. 1996  

3058 

Oct  3. 1996  ..>... 
Oct  3. 1996  ....... 

Oct  3, 1996  

Oct  3. 1996  

Oct  8. 1996  

3063 
3093 
3099 
3114 
3118 
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Public  Law  i -~ %      '  Title 

104-240  To  peraiit  a  county-operated  health  insuring  organization  to  qualify  as  an  oi]ganization  exempt 

from  certain  requirements  otherwise  applicable  to  health  msunna  organizations  under  the 
Medicaid  program  notwithstanding  that  the  organization  enrolls  Medicaid  beneficiaries  re- 
siding in  anomer  county. 

104-241  To  extend  the  deadline  under  the  Federal  Power  Act  applicable  to  the  construction  of  three 

hydroelectric  projects  in  the  State  of  Aii^ansas. 

104-242  To  extend  the  time  for  construction  of  certain  FERC  Ucenaed  hydro  projects  .....'. 

104-243  To  extend  the  deadline  under  the  Federal  Power  Act  applicable  to  the  construction  of  a  hydro- 
electric project  in  the  State  of  Ohio. 

104-244  V    To  authorize  extension  of  time  limitation  for  a  FERC-issued  hydroelectric  license  ~ 

104-245  To  reinstate  the  permit  for,  and  extend  the  deadline  under  tne  Federal  Power  Act  applicable 

to  the  construction  of,  a  hydroelectric  project  in  Oegon,  and  for  other  purposes. 

104-246  To  provide  for  the  extension  of  a  hydroelectric  project  located  in  the  State  of  West  Viiginia  j... 

104-247  To  authorize  the  extension  of  time  limitation  for  the  FERC-issued  hydroelectric  license  for  the 

Mt.  Hope  Waterpower  Project. 

104-248  To  amend  title  XIX  of  the  Social  Security  Act  to  make  certain  technical  corrections  relating  to 

physicians'  services. 
104-249  To  extend  the  deadline  under  the  Federal  Power  Act  applicable  to  the  construction  of  a  hydro- 
electric project  in  Kentucky,  and  for  other  purposes. 

104-250  Animal  Drug  Availability  Act  of  1996  ~i .•••" 

104-251  Railroad  Unemployment  Insurance  Amendments  Act  of  1996 

104-252  To  extend  the  deadline  for  commencement  of  construction  of  a  hydroelectric  project  in  the 

State  of  Illinois.  ,  .     .       •     r      u 

104-253  To  increase  the  amount  authorized  to  be  appropriated  to  the  Department  of  the  Interior  for  the 

Tensas  River  National  Wildlife  Refuge,  and  for  other  purposes. 

104-254  To  extend  the  deadline  under  the  Federal  Power  Act  applicable  to  the  construction  of  certain 

hydroelectric  projects  in  the  State  of  Pennsylvania. 

104-255  To  designate  the  building  located  at  8302  FM  327,  Elmendorf,  Texas,  which  houses  operations 

of  the  United  States  Postal  Service,  as  the  "Amos  F.  Lonsoria  Post  Office  Building". 
104-256  To  extend  the  deadline  under  the  Federal  Power  Act  applicable  to  the  construction  of  2  hy- 
droelectric projects  in  North  Carolina,  and  for  other  purposes. 

104-257  To  reinstate  tne  license  for,  and  extend  the  deadline  under  the  Federal  Power  Act  applicable 

to  the  construction  of,  a  hydroelectric  project  in  Ohio,  and  for  other  purposes. 

104-258  To  extend  the  deadline  for  commencement  of  construction  of  a  hydroelectric  project  in  the 

State  of  Kentucky. 

104-259  To  extend  the  authorization  of  the  Uranium  Mill  Tailings  Radiation  Control  Act  of  1978.  and 

for  other  purposes. 

104-260  To  amend  tiie  Clean  Air  Act  to  provide  that  traffic  signal  synchronization  projects  are  exempt 

from  certain  requirements  of  Environmental  Protection  Agency  Rules. 
104-261  To  accept  the  request  of  the  Prairie  Island  Indian  Commumty  to  revoke  their  charter  of  incor- 
poration issuea  under  the  Indian  Reorganization  Act. 

104-262  Veterans'  Health  Care  Eligibility  Reform  Act  of  1996 

104-263  Veterans'  Compensation  Cost-of-Living  Adjustment  Act  of  1996  _....„„........... ..... 

104-264  Federal  Aviation  Reauthorization  Act  of  1996  ~".. .................... 

104-265  ......    Walhalla  National  Fish  Hatchery  Conveyance  Ad - - 

104-266  Reclamation  Recycling  and  Water  Conservation  Act  of  1996 

104-267  To  waive  temporarily  the  Medicaid  enrollment  composition  rule  for  certain  health  mainte- 
nance organizations. 

104-268  To  designate  the  United  States  Post  Office  building  located  at  351  West  Washington  Street  in 

Camden,  Arkansas,  as  the  "David  H.  Pryor  Post  Office  Building". 

104-269  To  make  available  certain  Voice  of  America  and  Radio  Marti  multilingual  computer  readable 

text  and  voice  recordings. 
104-270  To  provide  for  a  study  of  the  recommendations  of  the  Joint  Federal-State  Commission  on  Poli- 
cies and  Programs  Affecting  Alaska  Natives. 

104-271  Hydrogen  Future  Act  of  1996  

104-272  Professional  Boxing  Safety  Act  of  1996  - 

104-273  Helium  Privatization  Act  of  1996  .•• ••■•••" 

104-274  To  authorize  appropriations  for  the  National  Historical  Publications  and  Recotds  Commission 

for  fiscal  years  1998.  1999,  2000,  and  2001. 

104-275  Veterans'  Benefits  Improvements  Act  of  1996 ••..• •• ••••••"• 

104-276  To  direct  the  Secretary  of  the  Interior  to  convey  certain  property  containing  a  fish  and  wildlife 

facility  to  the  State  of  Wyoming,  and  for  other  purposes. 

104-277  To  provide  that  the  United  States  Post  Office  and  Courthouse  building  located  at  9  East  Broad 

Street,  Cookeville,  Tennessee,  shall  be  known  and  designated  as  the  "L  Clure  Morton  Unit- 
ed States  Post  Office  and  Courthouse". 

104-278  National  Museum  of  the  American  Indian  Act  Amendments  of  1996  - 

104-279  To  authorize  the  Capitol  Guide  Service  to  accept  voluntary  services  ..■■.■■■■ 

104-280  To  provide  for  the  extension  of  certain  authority  for  the  Marshal  of  the  Supreme  Court  and  the 

Supreme  Court  Police. 

104-281  To  designate  the  United  States  Post  Office  building  located  in  Brewer,  Maine,  as  the  "Joshua 

Lawrence  Chamberlain  Post  Office  Building",  and  for  other  purposes. 

104-282  To  commend  Operation  Sail  for  its  advancement  of  brotherhood  among  nations,  its  continmng 

commemoration  of  the  history  of  the  United  States,  and  its  nurturing  of  young  cadets 
through  training  in  seamanship. 

104-283  NationalMarine  Sanctuaries  Preservation  Act .._....». .......... 

104-284  Propane  Education  and  Research  Act  of  1996 '• - 

104-285  To  reauthorize  the  National  Fihn  Preservation  Board,  and  for  other  purposes  

104-286  To  amend  the  Central  Utah  Project  Completion  Act  to  direct  the  Secretary  of  the  Interior  to 

allow  for  prepayment  of  repayment  contracts  between  the  United  States  and  the  Central 
Utah  Water  Conservancy  District  dated  December  28.  1965,  and  November  26,  1985,  and  for 
other  purposes. 


Approved 


110 
Stat. 


Oct.  8. 1996  3140 

Oct.  9,  1996  3141 

06L  9,  1996  3142 

Oct  9, 1996  3143 

Oct  9,  1996  3144 

Oct  9.  1996  3145 

Oct  9,  1996  3146 

Oct.  9. 1996  3147 

Oct  9. 1996  3148 

Oct  9,  1996  3150 

Oct  9,  1996  3151 

Oct  9.  1996  3161 

Oct  9.  1996  3166 

tDct.  9,  1996  3167 

Oct  9,  1996  3168 

Oct.  9, 1996  3169 

Oct  9, 1996  3170 

Oct  9,  1996  3171 

Oct  9. 1996  3172 

Oct  9. 1996  3173 

Oct  9, 1996 3175 

Oct  9,  1996  3176 

Oct  9, 1996  3177 

Oct  9,  1996  3212 

Oct.  9. 1996  3213 

Oct  9.  1996  3288 

Oct.  9. 1996  3290 

Oct  9,  1996  3298 

Oct  9. 1996  3299 

Oct  9, 1996  3300 

Oct  9. 1996  3301 

Oct.  9,  1996  3304 

Oct  9, 1996  3309 

Oct  9. 1996  3315 

Oct  9. 1996  3321 

Oct  9. 1996  3322 

Oct  9,  1996  3352 

Oct  9, 1996  3354 

Oct  9,  1996  3355 

Oct  9, 1996  3358 

Oct  9, 1996  3359 

Oct  9, 1996  3360 

Oct  9. 1996  3361 

Oct  11. 1996  3363 

Oct  11, 1996  3370 

Oct  11.  1996  3377 

Oct  11. 1996  3387 
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Public  Law 


Title 


Approved 


110 
Stat. 


ition  Act  of  1906 


104-287  To  codify  without  gubttantive  change  lavn  related  to  transpoitatioii  and  to  improve  the  United 

States  Code. 

104-288  United  States  National  Tourism 

104-289  Savings  in  Construction  Act  of  1 

104-290  National  Securities  Markets  Improvement  Act  of  1096  „ i. ™™"""! 

104-291  To  amend  title  49,  United  States  Code,  to  authorize  appropriations  for  fiscal  years  1997"  1998, 

and  1980  for  the  National  Transportation  Safety  Board,  and  for  other  purposes. 

104-292  False  Statements  AccountabUity  Act  of  1996 „ „ 

104-293  Intelligence  Authorization  Act  for  Fiscal  Year  1997 „ 

104-294  Economic  Espionaae  Act  of  1996  „ „„ !!Z!!!."!~!"™ 

104-295  Miscellaneous  Trade  and  Technical  Corrections  Act  of  1996  „ !.!!""""!" 

104-296  Appointing  the  day  for  the  convening  of  the  first  session  of  the  One  Hundred  Fifth  Coi^ress 

and  the  day  for  the  counting  in  Congress  of  the  electoral  votes  for  President  and  Vice  Resi- 
dent cast  in  December  1996. 

104-297  Sustainable  Fisheries  Act  „ .^ .,., _'. „ 

104-298  Water  Dealination  Act  of  1996 „      _ 

104-299  Health  Centers  Consolidation  Act  of  1996 „ 

1O4-300  Fort  Peck  Rural  County  Water  Supply  System  Act  of  1996 '. 

1O4-301  Navajo-Hopi  Land  Dispute  Settlement  Act  of  1996  „ ,„ 

104-302  To  extend  the  authorized  period  of  stay  within  the  United  States  for  certain  nurses  .......... 

104-303  Water  Resources  Development  Act  of  1996  „. 

104-3O4  Accountable  Pipeline  S^Eety  and  Partnenhip  Act  of  1996 ./....!....„™!!!!."!!!!! 

104-305  Drug-Induced  Rape  Prevention  and  Punishment  Act  of  1996  _ 

104-306  To  extend  certain  programs  under  the  Eneigy  Policy  and  Conservation  Act  through  September 

30, 1997. 

104-307  Wildfire  Suppression  Aircraft  Transfer  Act  of  1996  

104-308  To  enhance  teimess  in  compensating  owners  of  patents  used  by  the  United  States  "."!!!!!."!!!!"!!!! 

104-309  To  «Ff"3  the  sense  of  the  Congress  that  Unitea  States  Government  agencies  in  {Ktssession  of 

records  about  individuals  who  are  alleged  to  have  committed  Nazi  war  crimes  should  make 
these  records  publia 

104-310  To  modify  the  boundaries  of  the  Talladega  National  Forest,  Alabama  

104-311  To  amend  the  Wild  and  Scenic  Rivers  Act  by  designating  the  Wekiva  River,  Seminole  Creek! 

and  Rock  Springs  Run  in  the  Sute  of  Florida  for  study  and  potential  addition  to  the  Na- 
tional Wild  and  Scenic  Rivers  System. 
104-312  To  authorize  appropriations  for  a  mining  institute  or  institutes  to  develop  domestic  techno- 
logical capabilities  for  the  recovery  of  minerals  from  the  Nation's  seabedTand  for  other  pur- 
poses.  . 

104-313  Indian  Health  Care  Improvement  Technical  Corrections  Act  of  1996  

104-314  To  designate  51.7  miles  of  the  Clarion  River,  located  in  Pennsylvania,  as  a  component  of  the 

National  Wild  and  Scenic  Rivers  System. 
104-315  To  amend  title  XIX  of  the  Social  Securi^  Act  to  repeal  the  requirement  for  annual  resident  re- 
view for  nursing  focilities  under  the  Medicaid  program  ana  to  require  resident  reviews  for 
mentally  ill  or  mentally  retarded  residents  when  thwe  is  a  significant  change  in  physical  or 
mental  condition. 

104-316  General  Accounting  Office  Act  of  1996  

104-317  Federal  Courts  Improvement  Art  of  1996 

104-318  Emergency  Drought  Relief  Art  of  1996  !!!.!!!!!."!."!!!!!."."!!"!!"!!"!."""!!!!! 

104-319  Human  Rights.  Refugee,  and  Other  Foreign  Relations  Provisions  Art  of  1996  .!."!!"!!""!"""!" 

104-320  Administrative  Dispute  Resolution  Art  of  1996 _ 

104-321  Granting  the  consent  of  Conpess  to  the  Emergency  Management  Assistance  CoinMct ""!!!"!."!"! 

104-322  Granting  the  consent  of  the  Congress  to  amendments  made  by  Maryland.  Virginia,  and  the  Dis- 

trirt  of  Columbia  to  the  Washington  Metropolitan  Area  Transit  Rraidation  Comoact 

10*-323  Cache  La  Poudre  River  Corridor  Art .Z Z! 1_ 

104-324  Coast  Guard  Authorization  Act  of  1996 „.. 

104-325  Marine  Mineral  Resources  Research  Art  of  1996  !J.""!."!.*!!!!!!i!!."!!!!Z!™!""!!!!!"."!!^! 

104-326  Irrigation  Project  Contrart  Extension  Art  of  1996  ^".^""^""."iiilii^i.iir 

104-327  To  make  technical  corrections  to  the  Personal  Responsibility  and  Work  OppoirtunTtv  Rero^ 

ation  Art  of  1996. 
104-328  To  provide  for  the  Advisory  Commission  on  Intergovernmental  Relations  to  continue  in  exist- 
ence, and  for  other  purposes. 

104-329  United  States  Commemorative  Coin  Art  of  1996  

104-330  Native  American  Housing  Assistance  and  Self-Detormination  Act  of  1998".™."!!!!!""!!!"!"™!! 

104-331  Presidential  and  Executive  Office  Accountability  Act 

104-332  National  Invasive  Species  Art  of  1996 

104-333  Onmibus  Parks  and  Public  Lands  Management  Art  of  1996 


Oct  11,  1996  3388 

Oct  11,  1996  3402 

Oct  11, 1996  3411 

Oct  11,  1996  3416 

Oct  11,  1996  3452 

Oct  11, 1996  3459 

Oct  11, 1996  3461 

Oct  11,  1996  3488 

Oct  11,  1996  3514 

Oct  11,  1996  3558 

Oct  11.  1996  3559 

Oct  11. 1996  3622 

Oct  11. 1996  3626 

Oct  11.  1996  3646 

Oct  11.  1996  3649 

Oct  11,  1996  3656 

Oct  12. 1996  3658 

Oct  12,  1996  3793 

Oct  13,  1996  3807 

Oct  14.  1996  3810 

Oct  14. 1996  3811 

Oct  19,  1996  3814 

Oct  19.  1996  3815 

Oct  19,  1996  3817 

Oct  19.  1996  3818 

Oct  19.  1996  3819 

Oct  19,  1996  3820 

Oct  19.  1996  3823 

Oct  19.  1996  3824 

Oct  19.  1996  3826 

Oct  19,  1996  3847 

Oct  19,  1996  3862 

Oct  19.  1996  3864 

Oct  19,  1996  3309 

Oct  19,  1996  3877 

Oct  19,  1996  3884 

Oct  19,  1996  3889 

Oct  19.  1996  3901 

Oct  19.  1996  3994 

Oct  19, 1996  4000 

Oct  19.  1996  4002 

Oct  19.  1996  4004 

Oct  20.  1996  4005 

Oct  26.  1996  4016 

Oct  26,  1996  4053 

Oct  26,  1996  4073 

Nov.  12, 1996  ....  4093 


•Public  Uws  104-fl3  and  104-99  thru  104-48  were  printed  in  the  Cumulative  List  of  Public  Laws  for  the  104th  Congrew,  First  Session. 
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Part  III 


Environmental 
Protection  Agency 


40  CFR  Part  435 

Oil  and  Gas  Extraction  Point  Source 
Category;  Final  Effluent  Limitations 
Guidelines  and  Standards  for  the  Coastal 
Subcategory;  Final  Rule 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  435 

{FRL-S84»^ 

raN2040-AB72 

Rnal  Effluent  Umitatlons  QukMines 
and  Standards  for  ttw  Coastal 
Subcategory  of  the  Oil  and  Qas 
Extraction  Point  Sourcs  Category 

AQENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Final  rule. 

SUMMARY:  This  Qean  Water  Act  (CWA) 
regulation  limits  the  discharge  of 
pollutants  into  waters  of  the  United 
States  and  the  introduction  of  pollutants 
into  publicly-owned  treatment  woiics  by 
existing  and  new  facilities  in  the  coastal 
subcategory  of  the  oil  and  gas  extraction 
point  source  category. 

This  regulation  establishes  effluent 
limitations  gmdelines  and  new  source 
performance  standards  (NSPS)  for  direct 
dischargers  based  on  "best  practicable 
control  technology  currently  available" 
(BPT),  "best  conventional  pollutant 
control  technology"  (BCT).  "best 
available  technology  economically 
achievable"  (BAT),  and  "best  available 
demonstrated  control  technology" 
(BADCT)  for  new  sources.  The 
regulation  also  establishes 
"pretreatment  standards  for  new 
sources"  (PSNS)  and  "pretreatment 
standards  for  existing  soiuces"  (PSES) 
discharging  their  wastewaters  to 
publicly-owned-treatment  works 
(POTWs).  In  essence,  this  final  rule 
codifies  the  current  permit  requirements 
for  coastal  oil  and  gas  dischargers — 
except  that  it  also  requires  zero 
discharge  of  offshore  produced  water  for 
discharges  to  the  main  passes  of  the 
Mississippi  River,  apphes  to  discharges 
not  currently  authorized  by  permits,  and 
establishes  limitations  in  Cook  Inlet, 
Alaska  which  are  equal  to  those 
previously  established  for  the  offshore 
subcategory.  The  major  wastestreams 
being  limited  are  produced  water, 
drilling  fluids,  and  drill  cuttings.  These 
limitations  are  expected  to  reduce 
discharges  of  conventional  pollutants  by 
2,780,000  pounds  per  year, 
nonconventional  pollutants  by 
1,490.000,000  pounds  per  year,  and 
toxic  pollutants  by  228,000  poimds  per 
year,  assimiing  a  baseline  of  ciirrent 
permit  requirements.  The  statutory  term 
"toxic  pollutant"  refers  to  a  substance 
identified  as  belonging  to  one  of  the  65 
families  of  chemicals  listed  in  the  CWA 
as  toxic 


DATES:  The  regulation  shall  become 
effective  January  15, 1997,  except  for 
§  435.45  NSPS  which  become  effective 
December  16, 1996. 

The  compliance  dates  for  the 
guidelines  and  standards  established 
with  this  rule  are  different.  The 
compliance  date  fat  PSES  is  January  IS, 
1997.  The  compliance  date  for  NSPS 
and  PSNS  is  the  date  the  new  source 
begins  operation.  Deadlines  for 
compliance  with  BPT,  BCT,  and  BAT 
are  established  in  NPDES  permits. 

In  accordance  with  40  CFR  part  23, 
this  regulation  shall  be  considered 
issued  for  the  purposes  of  judicial 
review  at  1  pm  Eastern  time  on  January 
15, 1997.  Under  section  509(b)(1)  of  the 
CWA,  judicial  review  of  this  regulation 
can  be  had  only  by  filing  a  petition  for 
review  in  the  United  States  Court  of 
Appeals  within  120  days  after  the 
regulation  is  considered  issued  for 
purposes  of  judicial  review.  Under 
section  509(b)(2)  of  the  CWA,  the 
requirements  in  this  regulation  may  not 
be  challenged  later  in  civil  or  criminal 
proceedings  brought  by  EPA  to  enforce 
these  requirements. 

The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  January  15, 
1997. 

ADDRESSES:  For  additional  engineering 
information  contact  Mr.  Ronald  P. 
Jordan,  Office  of  Water,  Engineering  and 
Analysis  Division  (4303),  U.S. 
Environmental  Protection  Agency,  401 
M  Street,  SW,  Washington,  DC  20460, 
(202)  260-7115.  For  additional 
information  on  the  economic  impact 
analyses  contact  Dr.  Matthew  Clark, 
Office  of  Water,  Engineering  and 
Analysis  Division  (4303),  U.S. 
Environmental  Protection  Agency,  401 
M  Street.  SW,  Washington,  DC  20460, 
(202)  260-7192. 

The  complete  public  record  for  this 
rulemaking,  including  EPA's  responses 
to  comments  received  during 
rulemaking,  is  available  for  review  at 
EPA's  Water  Docket;  Room  M2616,  401 
M  Street  SW,  Washington,  DC  20460. 
For  access  to  Docket  materials  call  (202) 
260-3027.  The  Docket  staff  requests  that 
interested  parties  call,  between  9  am 
and  3:30  pm,  for  an  appointment  before 
visiting  the  docket.  The  EPA  regulations 
at  40  CFR  part  2  provide  that  a 
reasonable  fee  may  be  charged  for 
copying. 

EPA  notes  that  many  doomients  in 
the  record  supporting  these  final  rules 
have  been  claimed  as  confidential, 
business  information  (CBI)  and, 
therefore,  are  not  Included  in  the  record 
that  is  available  to  the  public  in  the 


Water  Docket.  To  support  the 
rulemaking,  EPA  is  presenting  certain 
information  in  aggregated  form  or  is 
masking  facility  identities  to  preserve 
confidentiality  claims.  Further,  the 
Agency  has  withheld  bom  disclosure 
some  data  not  claimed  as  confidential 
business  information  because  release  of 
this  information  could  indirectly  reveal 
information  claimed  to  be  confidential. 

FOR  FURTHER  INFORMATKM  PONTACT: 

Charles  E.  White,  Office  of  Water, 
Engineering  and  Analysis  Division 
(4303).  U.S.  Environmental  Protection 
Agency.  401  M  Street,  SW,  Washington, 
DC  20460,  (202)  260-5411. 

SUPPLEMENTARY  INFORMATION: 
Regulated  Entities 

As  described  in  the  proposed  rule  (60 
FR  9428,  February  17, 1995),  EPA  has 
clarified  the  definition  of  the  Coastal 
Subcategory  in  the  Coastal  Guidelines. 
This  definition  is  used  to  describe  the 
regulated  entities.  Regiilated  categories 
and  entities  include: 


Category 

Examples  of  regulated 
entities 

Industry 

Faciities  engaged  in  field  ex- 
ploration, drilling,  prortiio- 
tion,  and  weM  treatment  in 
the  oil  and  gas  mdiiRtry 
ttiat  are  in  areas  defined 
as  "coastal"  or  that  dis- 
charge into  areas  defined 
as  "coastaJ." 

The  term  "coastal"  refers  to  a  location 
in  or  on  a  water  of  the  United  States 
landward  of  the  iimer  boundary  of  the 
territorial  seas.  Note  that  all  inland  bays 
and  wetlands  are  included  in  this 
definition.  In  addition,  any  location  in 
Texas  or  Louisiana  between  the 
Chapman  Line  and  the  inner  boundary 
of  the  territorial  seas  is  defined  as 
"coastal."  The  Chapman  Line  is  defined 
by  points  of  latitude  and  longitude 
within  the  states  of  Texas  and  Louisiana 
which  are  stated  in  the  rule. 

The  preceding  table  is  not  intended  to 
be  exhaustive,  but  rather  provides  a 
guide  for  readers  regarding  entities 
likely  to  be  regulated  by  this  action. 
This  table  lists  the  types  of  entities  that 
EPA  is  now  aware  could  potentially  be 
regulated  by  this  action.  Other  types  of 
entities  not  listed  in  the  table  could  also 
be  regulated.  To  determine  whether 
your  facility  is  regulated  by  this  action, 
you  should  carefully  examine  the 
applicability  criteria  §  435.10  and 
§  435.40  in  the  Regulatory  Text  section 
of  the  rule.  If  you  have  questions 
regarding  the  appUcabihty  of  this  action 
to  a  particular  entity,  consult  the  person 
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listed  in  the  preceding  FOR  FURTHER 
INFORMATION  CONTACT  section. 

AltematiTe  Baseline  fw  Impact  and 
Benefits  Analjrses 

Subsequent  to  the  issuance  of  general 
pennits  requiring  zero  discharge  for 
coastal  facilities  along  the  Gulf  of 
Mexico,  EPA  received  individual  permit 
applications  from  Texas  dischargers 
seeking  to  discharge  produced  water. 
Additionally,  the  U.S.  Department  of 
Energy  has  provided  the  State  of 
Louisiana  with  comments  and  analyses 
siiggesting  a  change  to  the  Louisiana 
state  law  requiring  zero  discharge  of 
produced  water  to  open  bays  by  January 
1997.  Promulgation  of  this  rule 
requiring  zero  discharge  in  these  areas 
would  generally  preclude  issuance  of 
pennits  allowing  discharge.  Therefore, 
in  addition  to  calculating  the  costs, 
economic  impacts,  and  pollutant 
removals  incremental  to  current  permit 
limits,  EPA  has  calculated  an  alternative 
estimate  of  these  factors  using  an 
"alternative  baseline."  This  "alternative 
baseline"  assiunes  that  zero  discharge 
would  no  longer  apply  to  Texas 
dischargers  seeking  individual  perauts 
and  Louisiana  open  bay  dischargers. ' 
Under  this  alternative  baseline,  this  rule 
would  reduce  discharges  of 
conventional  pollutants  by  11,300,000 
pounds  per  year,  nonconventional 
pollutants  by  4,590,000,000  pounds  per 
year,  and  toxic  pollutants  by  880,000 
poimds  per  year. 

Overview 

The  preamble  describes  the  legal 
authority,  background,  technical  and 
economic  basis,  and  other  aspects  of  the 
final  regulation.  The  definitions, 
acronyms,  and  abbreviations  used  in 
this  notice  are  defined  in  appendix  A  to 
the  preamble.  The  regulatory  text  for 
amendments  to  40  CFR  part  435,  that 
implements  this  rulemaking,  follovra  the 
preamble. 

OrganizaticHi  of  This  Document 

Preamble 

L  Legal  Authority 

n.  Purpose  and  Summary  of  diis  Rulemaking 
A  Purpose  of  this  Rulemaking 
B.  Siunmary  of  the  Final  Coastal 
Guidelines 

m.  Background 

A.  Definitions  of  Guidelines  and  Standards 

B.  Requirements  for  Promulgating, 
Reviewing,  and  Revising  Guidelines  and 
Standards 

C  History  of  the  Rulemaking 

IV.  Description  of  the  Industry 

V.  Major  Changes  to  the  Database  for  the 

Final  Regulation 
A.  Drilling  Fluids  and  Drill  Cuttings 


B.  Produced  Water 
VI.  Summary  of  the  Most  Significant 

Regulatory  Changes  From  Proposal 
VH.  Basis  for  the  Final  Regulation 

A.  Drilling  Fluids,  Drill  Cuttings,  and 
Dewatering  EfQuent 

B.  Produced  Water  and  Treatment, 
Workover,  and  Completion  Fluids 

C  Produced  Sand 

D.  Deck  Drainage 

E.  Domestic  Wastes 

F.  Sanitary  Wastes 
Vm.  Economic  Analysis 

A.  Introduction 

B.  Economic  Impact  Methodology 
C  Summary  of  Costs  and  Economic 

Impacts 
D.  Cost-ESectiveness  Analysis 
DC  Non-Water  Quality  Environmental 
Impacts 

A.  Drilling  Fluids  and  Cuttings 

B.  Produced  Water  and  Treatment, 
Workover  and  Completion  Fluids 

X.  Environmental  Benefits  Analysis 

A.  Introduction 

B.  Quantitative  Estimate  of  Benefits 

C.  Description  of  Non-Quantified  Benefits 

XI.  Related  Acts  of  Congress,  Executive 

Orders,  and  Agency  Initiatives 

A.  Pollution  Prevention  Act 

B.  Paperwork  Reduction  Act 
C  R^ulatory  Flexibility  Act 

D.  Small  Business  Regulatory  Enforcement 
Fairness  Act  of  1996  (Submission  to 
Congress  and  the  General  Accounting 
Office) 

E.  Unfimded  Mandates  Reform  Act 

F.  Executive  Order  12866  (OMB  Review) 

G.  Common  Sense  Initiative 
Xn.  Related  Rulemakings 

A.  National  Emission  Standards  for 
Hazardous  Air  Pollutants 

B.  Requirements  for  Injection  Wells 
C  Spill  Prevention,  Control,  and 

Countermeasure 
D.  Shore  Protection  Act  Regulations 
Xm.  Summary  of  Public  Participation 

XIV.  Regulatory  Implementation 

A.  Toxicity  Limitation  for  Drilling  Fluids 
and  Drill  Cuttings 

B.  Diesel  Prohibition  for  Drilling  Fluids 
and  Drill  Cuttings 

C.  Upset  and  Bypass  Provisions 

D.  Variances  and  Modifications 

E.  Synthetic  Drilling  Fluids 

F.  Removal  Credits  for  Indirect  Dischargers 

G.  Implementation  for  NPDES  Permit 
Writers 

XV.  Background  Documents 

Appendix  A  to  the  Preamble — ^Abbreviations, 
Acronyms,  and  Other  Temis  Used  in 
This  Document  ■ 

I.  Legal  Authority 

This  final  regulation  establishes 
efiluent  limitations  guidelines  and 
standards  for  the  Coastal  Subcategory  of 
the  Oil  and  Gas  Extraction  Point  Soiuce 
Category  under  sections  301,  304,  306, 
307.  308,  and  501  of  the  Clean  Water 
Act  (CWA),  33  U.S.C.  sections  1311, 
1314. 1316. 1317. 1318,  and  1361.  The 
regulation  is  also  being  promidgated 
pursuant  to  a  Consent  Decree  entered  in 
NRDC  et  al.  v.  Reilfy.  (D  D.C  No.89- 


2980,  January  31, 1992)  and  is 
consistent  with  EPA's  latest  Effluent 
Guidelines  Plan  imder  section  304(m)  of 
the  CWA.  (See  61  FR  52582,  October  7. 
1996). 

n.  Purpose  and  Sununary  of  This 
Rulemaking 

A.  Purpose  of  This  Rulemaking 

This  final  rule  establishes  effluent 
limitations  guidelines  and  standards  for 
the  control  of  the  discharge  of  pollutants 
for  the  Coastal  Subcategory  of  the  Oil 
and  Gas  Extractiim  Point  Source 
Category.  The  discharge  limitations 
promulgated  today  apply  to  discharges 
from  the  coastal  oil  and  gas  industry. 
The  processes  and  operations  which 
comprise  the  coastal  oil  and  gas 
subcategory  (Standard  Industrial 
Classification  (SIC)  Major  Group  13)  are 
currently  regulated  imder  40  CFR  part 
435.  subpart  D.  These  regulations  apply 
to  those  faciUtles  engaged  in  field 
exploration,  development  drilling, 
production,  and  well  treatment  in  the 
oil  and  gas  industry  that  are  in  areas 
defined  as  "coastal"  or  that  discharge 
into  areas  defined  as  "coastal."  The 
term  "coastal"  refers  to  a  location  in  or 
on  a  water  of  the  United  States 
landward  of  the  inner  boundary  of  the 
territorial  seas.  In  addition,  any  location 
in  Texas  or  Louisiana  between  the 
Chapman  Line  and  the  inner  boundary 
of  the  territorial  seas  is  defined  as 
"coastal."  The  Chapman  Line  is  defined 
by  points  of  latitude  and  longitude 
within  the  states  of  Texas  and  Louisiana 
which  are  stated  in  the  rule.  The  final 
rule  promulgated  today  is  referred  to  as 
the  Coastal  Guidelines  throughout  this 
preamble. 

This  preamble  highfights  key  aspects 
of  the  Coastal  Guidelines.  The 
technology  descriptions  and  economic 
analyses  discussed  later  in  this  notice 
are  presented  in  abbreviated  form.  More 
detailed  descriptions  are  included  in  the 
Development  Document  for  Final 
Effluent  Limitations  Guidelines  and 
Standards  for  the  Coastal  Subcategory 
of  the  Oil  and  Gas  Extraction  Point 
Source  Category,  referred  to  hereafter  as 
the  "Coastal  Development  Document." 
EPA's  economic  impact  assessment  is 
presented  in  detail  in  the  Economic 
Impact  Analysis  of  Final  Effluent 
Limitations  Guidelines  and  Standards 
for  the  Coastal  Subcategory  of  the  CHI 
and  Gas  Extraction  Point  Source 
Category  (hereinafter,  "EIA"),  included 
in  the  rulemaking  record.  EPA's 
complete  environmental  benefits 
analysis  is  presented  in  the  Water 
Quality  Benefits  Analysis  of  Final 
Effluent  Limitations  Guidelines  and 
Standards  for  the  Coastal  Subcategory 
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of  the  Oil  and  Gas  Extraction  Point 
Source  Category  (hereinafter.  WQBA), 
included  in  the  rulemaking  record. 

B.  Summary  of  the  Final  Coastal 
Guidelines 

This  rule  establishes  regulations 
baaed  on  "best  practicable  control 
technology  currently  available"  (BPT) 
for  one  wastestream  where  BPT  did  not 
previously  exist,  "best  conventional 
pollutant  control  technology"  (BCT), 
"new  source  performance  standards" 
(NSPS),  "best  available  technology 
economically  achievable"  (BAT), 
"pretreatment  standards  for  existing 
soxuces"  (PSES),  and  "pretreatment 
standards  for  new  sources"  (PSNS). 

Drilling  fluids,  drill  cuttings,  and 
dewatering  effluent  are  limited  imder 
BCT,  BAT,  NSPS.  PSES.  and  PSNS.  BCT 
limitations  are  zero  discharge,  except  for 
Cook  hilet,  Alaska.  In  Cook  Inlet.  BCT 
limitations  prohibit  discharge  of  free  oil. 
For  both  BAT  and  NSPS,  EPA  is 
establishing  zero  discharge  limitations 
for  drilling  fhiids.  drill  cuttings,  and 
dewatering  effluent  except  for  Cook 
Inlet.  In  Cook  Inlet,  discharge 
limitations  include  no  discharge  of  free 
oil.  no  discharge  of  diesel  oil,  1  mg/kg 
mercury  and  3  mg/kg  cadmium 
limitations  on  the  stock  barite,  and  a 
toxicity  limitation  of  30,000  ppm  SPP. 
For  both  PSES  and  PSNS,  EPA  is 
estabhshing  zero  discharge  limitations 
in  all  coastal  subcategory  locations. 

Produced  water  and  treatment, 
workover,  and  completion  fluids  are 
limited  under  BCT,  BAT,  NSPS,  PSES, 
and  PSNS.  For  BCT,  EPA  is  establishing 
limitations  on  the  concentration  of  oil 
and  grease  in  produced  water  and 
treatment,  workover,  and  completion 
fluids  equal  to  cxurent  BPT  limits.  The 
Daily  Maximiun  limitation  for  oil  and 
grease  is  72  mg/1  and  the  Monthly 
Average  limitation  is  48  mg/1.  For  BAT 
and  NSPS,  EPA  is  establishing  zero 
discharge  limitations,  except  for  Cook 
Inlet,  Alaska.  In  Cook  hilet.  the  Daily 
Maximum  limitation  for  oU  and  grease 
is  42  mg/1  and  the  Monthly  Average 
limitation  is  29  mg/1.  For  both  PSES  and 
PSNS.  EPA  is  establishing  zero 
discharge  limitations. 

For  produced  sand.  EPA  is 
establishing  zero  discharge  limitations 
under  BPT.  BCT.  BAT.  NSPS.  PSNS. 
and  PSES. 

Deck  drainage  is  limited  imder  BCT, 
BAT,  NSPS,  PSES,  and  PSNS.  For  BCT, 
BAT,  and  NSPS,  EPA  is  establishing 
discharge  limitations  of  no  free  oiL  For 
PSES  and  PSNS.  EPA  is  establishing 
zero  discharge  limitations. 

Domestic  waste  is  limited  under  BCT. 
BAT,  and  NSPS.  For  BCT,  EPA  is 
estabhshing  no  discharge  of  floating 


solids  at  garbage  as  limitations.  For 
BAT,  EPA  is  ertahlishing  no  discharge 
of  foam  as  the  limitation.  For  NSPS. 
EPA  is  establishing  no  discharge  of 
floating  soUds,  foam,  or  garbage  as 
limitations.  There  are  no  PSES  and 
PSNS  for  domestic  waste  imder  the 
Coastal  Guidelines. 

Sanitary  waste  is  limited  under  BCT 
and  NSPS.  For  BCT  and  NSPS,  sanitary 
waste  effluents  from  facihties 
continuo\isly  maimed  by  ten  or  more 
persons  would  contain  a  minimum 
residual  chlorine  content  of  1  mg/1.  with 
the  chlorine  level  maintained  as  close  to 
this  concentration  as  possible.  Facilities 
continuously  manned  by  nine  or  fewer 
persons  or  only  intermittently  manned 
by  any  nimiber  of  persons  must  not 
discharge  floating  soUds.  EPA  is 
establishing  no  BAT,  PSES.  or  PSNS 
regulations  for  sanitary  waste  under  the 
Cc«8tal  Guidelines. 


m.  Background 

The  objective  of  the  Clean  Water  Act- 
is  to  "restore  and  maintain  the 
chemical,  physical,  and  biological 
integrity  of  the  Nation's  waters".  To  that 
end.  it  is  the  national  goal  that  the 
discharge  of  pollutants  to  the  nations 
waters  be  eliq^inated.  CWA  section  101. 

A.  Definitions  of  Guidelines  and 
Standards 

To  assist  in  achieving  the  objective  of 
the  CWA,  EPA  issues  effluent 
limitations  guidelines,  pretreatment 
standards,  and  new  source  performance 
standards  for  industrial  dischargers. 
These  guidelines  and  standards  are 
simunarized  below: 

1.  Best  Practicable  Control  Technology 
Currently  Available  pPT)— Sec 
304(b)(1)  of  the  CWA 

BPT  effluent  limitations  guidelines 
apply  to  discharges  of  conventional, 
toxic,  and  nonconventional  pollutants 
from  existing  sources.  BPT  guidelines 
are  generally  based  on  the  average  of  the 
best  existing  performance  by  plants  in  a 
category  or  subcategory.  In  establishing 
BPT.  EPA  considers  the  cost  of 
achieving  effluent  reductions  in  relation 
to  the  effluent  reduction  benefits,  the 
age  of  equipment  and  facilities,  the 
processes  employed,  process  changes 
required,  engineering  aspects  of  the 
control  technologies,  non-water  quality 
environmental  impacts  (including 
energy  requirements),  and  other  bctors 
as  the  Administrator  deems  appropriate. 
CWA  section  304(b)(1)(B).  Where 
existing  performance  is  uniformly 
inadequate,  BPT  may  be  transferred 
from  a  difierent  subcategory  or  category. 


2.  Best  Conventional  Pollutant  Control 
Technok^  (BCD— Sec.  304(b)(4)  of  the 
CWA 

The  1977  amendments  to  the  CWA 
estabUshed  BCT  as  an  additional  level 
of  control  for  discharges  of  conventional 
pollutants  from  existing  industrial  point 
sources.  In  addition  to  other  factors 
specified  in  section  304(b)(4)(B),  the 
CWA  requires  that  BCT  limitations  be 
established  in  light  of  a  two  part  "cost- 
reasonableness"  test.  EPA  published  a 
methodology  for  the  development  of 
BCT  limitations  which  became  effective 
August  22. 1986  (51  FR  24974.  July  9. 
1986). 

Section  304(a)(4)  designates  the 
following  as  conventional  pollutants: 
biochemical  oxygen  demanding 
pollutants  (measured  as  BODj).  total 
suspended  solids  (TSS),  fecal  coliform, 
pH.  and  any  additional  pollutants 
defined  by  the  Administrator  as 
conventional.  The  Administrator 
designated  oil  and  grease  as  an 
additional  conventional  pollutant  on 
Jvily  30,  1979  (44  FR  44501). 

3.  Best  Available  Technology 
Economically  Achievable  (BAT) — Sec. 
304(b)(2)  of  the  CWA 

In  general.  BAT  effluent  limitations 
guidelines  represent  the  best  existing 
economically  achievable  performance  of 
facilities  in  the  industrial  subcategory  or 
category.  The  CWA  establishes  BAT  as 
a  principal  national  means  of 
controlling  the  direct  discharge  of  toxic 
and  nonconventional  pollutants.  The 
factors  considered  in  assessing  BAT 
include  the  age  of  equipment  and 
facihties  involved,  the  process 
employed,  potential  process  changes, 
non-water  quality  environmental 
impacts,  including  energy  requirements, 
and  such  factors  as  the  Administrator 
deems  appropriate.  The  Agency  retains 
considerable  discretion  in  assigning  the 
weight  to  be  accorded  these  factors.  An 
additional  statutory  factor  considered  in 
setting  BAT  is  economic  achievabiUty 
across  the  subcategory.  Generally,  the 
achievability  is  determined  on  the  basis 
of  total  costs  to  the  industrial 
subcategory  and  their  effect  on  the 
overall  industry  financial  health.  As 
with  BPT,  BAT  may  be  transferred  bom 
a  different  subcategory  or  category.  BAT 
may  be  based  upon  process  changes  or 
internal  controls,  even  when  these 
technologies  are  not  common  industry 
practice. 

4.  Best  Available  Demonstrated  Control 
Technology  For  New  Sources 
(BADCT)— Sec  306  of  the  CWA 

NSPS  are  based  on  the  best  available 
demonstrated  treatment  technology  and 
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apply  to  all  pollutants  (conventional, 
nonconventional,  and  toxic).  New 
facilities  have  the  opportunity  to  install 
the  best  and  most  efficient  production 
processes  and  wastewater  treatment 
technologies.  Under  NSPS,  EPA  is  to 
consider  the  best  demonstrated  process 
changes,  in-plant  controls,  and  end-of- 
process  control  and  treatment 
technologies  that  reduce  pollution  to  the 
maximum  extent  feasible.  In 
estabUshing  NSPS,  EPA  is  directed  to 
take  into  consideration  the  cost  of 
achieving  the  effluent  reduction  and  any 
non-water  quality  environmental 
impacts  and  energy  requirements. 

5.  Pretreatment  Standards  for  Existing 
Sources  (PSES)— Sec.  307(b)  of  the  CWA 

PSES  are  designed  to  prevent  the 
discharge  of  pollutants  that  pass 
through,  interfere  with,  or  are  otherwise 
incompatible  with  the  operation  of 
publicly-owned  treatinent  works 
(POTW).  The  CWA  authorizes  EPA  to 
estabUsh  pretreatment  standards  for 
pollutants  that  pass  through  POTWs  or 
interfiere  with  treatment  processes  or 
sludge  disposal  methods  at  POTWs. 
Pretreatment  standards  are  technology- 
based  and  analogous  to  BAT  effluent 
limitations  guidelines. 

The  General  Pretreatment 
Regulations,  which  set  forth  the 
framework  for  the  implementation  of 
categorical  pretreatment  standards,  are 
found  at  40  CFR  part  403.  Those 
regulations  contain  a  definition  of  pass- 
through  that  addresses  localized  rather 
than  national  instances  of  pass-through 
and  establish  pretreatment  standards 
that  apply  to  all  non-domestic 
dischargers.  See  52  FR  1586,  January  14, 
1987. 


6.  Pretreatment  Standards  for  New 
Sources  (PSNS}— Sec.  307(b)  of  the 
CWA 

Like  PSES,  PSNS  are  designed  to 
prevent  the  discharges  of  pollutants  that 
pass  through,  interfere  with,  or  are 
otherwise  incompatible  with  the 
operation  of  POTWs.  PSNS  are  to  be 
issued  at  the  same  time  as  NSPS.  New 
indirect  dischargers  have  the 
opportunity  to  incorporate  into  their 
facilities  the  best  available 
demonstrated  technologies.  EPA 
considers  the  same  factors  in 
promulgating  PSNS  as  it  considers  in 
promulgating  NSPS. 

B.  Requirements  for  Promulgating, 
Reviewing,  and  Revising  Guidelines  and 
Standards 

Section  304(m)  of  the  CWA  requires 
EPA  to  establish  schedules  for  (i) 
reviewing  and  revising  existing  effluent 
limitations  gmdelines  and  standards 
and  (ii)  promulgating  new  effluent 
guidelines.  On  January  2, 1990,  EPA 
published  an  Effluent  Guidelines  Plan 
(55  FR  80),  in  which  schedules  were 
established  for  developing  new  and 
revised  guidelines  for  several  industry 
categories,  including  the  coastal  oil  and 
gas  industry.  Natural  Resoiuces  Defense 
Coimcil,  Inc.,  challenged  the  Effluent 
Guidelines  Plan  in  a  suit  filed  in  the 
U.S.  District  Court  for  the  District  of 
Columbia,  (NRDC  et  al.  v.  Reilly,  Qv. 
No.  89-2980).  On  January  31, 1992,  the 
Court  entered  a  consent  decree  (the 
"304(m)  Decree"),  which  establishes 
schedules  for,  among  other  things, 
EPA's  proposal  and  promulgation  of 
effluent  guidelines  for  a  ntunber  of  point 
soiuce  categories,  including  the  Coastal 


Oil  and  Gas  Industry.  The  most  recent 
proposed  Effluent  Guidelines  Plan  was 
published  in  the  Federal  Register  on 
Octobers,  1996  (61  FR  52582). 

C.  History  of  the  Rulemaking 

EPA  promulgated  BPT  effluent 
limitations  guidelines  for  all 
subcategories  under  the  oil  and  gas 
point  source  category  on  April  13, 1979 
(44  FR  22069).  Since  then,  EPA 
pubUshed  a  notice  of  information  and 
request  for  comments  on  the  coastal 
subcategory  on  November  8, 1989  (54 
FR  46919)  and  published  the  proposed 
Coastal  Guidelines  on  February  17, 1995 
(60  FR  9428). 

IV.  Description  of  the  Industry 

Coastal  oil  and  gas  activities  include 
field  exploration,  drilling,  production, 
and  well  treatment.  Coastal  activities  are 
located  on  waters  of  the  United  States 
inland  of  the  inner  boimdary  of  the 
territorial  seas.  These  water  bodies 
include  inland  lakes,  bays  and  sounds, 
as  well  as  saline,  brackish,  and 
freshwater  wetland  areas.  Although  the 
definition  includes  waters  of  the  U.S. 
even  in  all  inland  states,  EPA  knows  of 
no  existing  operations  other  than  those 
in  certain  states  bordering  the  coast  The 
definition  also  includes  certain  wells  in 
Texas  and  Louisiana  between  the 
"Chapman  Line"  and  the  inner 
botmdary  of  the  territorial  seas  as 
coastal.  Thus,  at  this  time,  the  coastal 
oil  and  gas  operations  are  located  only 
in  coastal  states.  Table  1  siimmarizes  the 
niunber  of  producing  wells  and  »nniml 
drilling  activities  for  the  coastal 
subcategcH^. 


Table  i  .—Profile  of  Coastal  Oil  and  Gas  Industry 


Coastal  location 

Region 

Numtter  of  produc- 
ing wells  (1992) 

Numt»r  of  prnrti  lo- 
tion facilities  (1992) 

Annual  driNing 
activity  (wels) 

Gulf  of  Mexico 

Texas  and  Louisiana  — 

Alabama  and  Florida 

4675 
56 

237 
2086 

586 

853 

^ND 

8 

12 

4 

686 
7 

Alaska 

CaWomia 

Cook  Inlet 

North  Stops 

Long  Beach  Hartxx ^ 

9 

161 

7 

Total 

7639 

877 

870 

^  Not  determined. 

The  primary  wastewater  soiuces  fit>m 
the  exploration  and  development  phases 
of  the  coastal  oil  and  gas  extraction 
industry  include  the  following: 

•  Drilling  fltiids  .- 

•  Drill  cuttings  > 

•  Sanitary  wastes 

•  Deck  drainage 

•  Domestic  wastes 


The  primary  wastewater  sources  from 
the  production  phase  of  the  industry 
include  the  following: 

•  Produced  water 
•    •  Produced  sand 

•  Well  treatment,  workover,  and 
completion  fluids 

•  Deck  drainage 

•  Domestic  wastes 

•  Sanitary  wastes 


Drilling  fluids  and  drill  cuttings  are 
the  most  significant  waste  streams  from 
exploratory  and  development  operations 
in  terms  of  volume  and  pollutants. 
Produced  water  is  the  largest  waste 
stream  from  production  activities  in 
toms  of  volumes  discharged  and 
quantity  of  pollutants. 

Discharges  from  coastal  oil  and  gas 
operations  in  states  along  the  Gulf  of 
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Mexico,  California,  and  Alaska  are 
regulated  by  general  and  individual 
NfPDES  permits  based  on  BPT,  State 
Water  Quality  Standards,  and  on  Best 
Professional  Judgment  (BPJ)  of  BCT  and 
BAT  levels  of  control. 

A  more  detailed  description  of  the 
industry  is  included  in  the  Coastal 
Development  Document,  contained  in 
the  record  for  this  rule. 

V.  Maior  Changes  to  the  Database  for 
the  Final  Regulation 

This  section  describes  several  of  the 
most  significant  changes  which  have 
occurred  since  proposal  to  the 
methodology  and  data  base  used  to 
calculate  compliance  costs,  pollutant 
reductions,  and  non-water  quality 
environmental  impacts.  Other  changes 
and  issues  are  disoissed  in  other 
sections  of  the  preamble,  the 
Development  Document,  the  Economic 
Impact  Analysis,  the  environmental 
benefits  analysis  dociunents,  and  the 
record  for  this  rule. 

A.  Drilling  Fluids  and  Drill  Cuttings 

The  compliance  costs  and  pollutant 
removals  presented  in  the  Envelopment 
Document  for  the  proposed  rule  have 
been  revised  to  reflect  information 
received  from  coastal  industry  operators 
in  response  to  the  proposal.  As  in  the 
analysis  for  the  proposal,  drilling  waste 
compliance  cost  and  pollutant 
reductions  calculations  apply  x)nly  to 
operations  in  Cook  Inlet,  Alaska  because 
the  rest  of  the  coastal  subcategory  is 
already  attaining  zero  discharge.  Since 
proposal,  the  industry  profile  in  Cook 
Inlet  has  changed,  increasing  the  total 
waste  volume  on  which  costs  and 
removals  are  based  by  about  15  percent. 
In  addition,  industry-supplied 
information  resulted  in  changes  to 
particular  cost  items  within  the  zero 
discharge  analysis. 

1.  Drilling  Projections 

EPA's  profile  of  future  drilling 
activity  in  Cook  Inlet  is  based  on 
information  submitted  by  Cook  Inlet 
operators.  In  the  Development 
Dociunent  for  the  proposal,  EPA 
identified  one  operator  in  the  analysis 
which  had  recently  canceled  plans  to 
drill  six  new  wells.  This  information 
about  the  cancellation  was  received  too 
late  to  allow  for  revision  of  the  analysis 
prior  to  proposal.  EPA  has  since 
proposal  confirmed  that  the  operator 
does  not  intend  to  drill  these  wells  and 
they  are  not  included  in  the  revised  cost 
and  pollutant  reductions  analyses  for 
the  final  rule.  EPA  received  other 
informalion  in  comments  on  the 
proposal  updating  the  drilling  plans  for 
other  operators  in  Cook  Inlet.  Compared 


to  the  profile  used  for  the  proposal,  the 
total  niunber  of  new  wells  at  existing 
platforms  anticipated  during  the  seven 
years  following  promulgation  increased 
by  four  and  the  total  number  of 
platforms  with  drilling  schedules 
decreased  by  two. 

2.  Engineering  Costs 

As  was  done  for  the  proposal,  EPA 
evaluated  two  disposal  te<^mologies  for 
complying  with  a  zero  discharge 
limitation  for  drilling  fluids  and  drill 
cuttings:  1)  transport  to  shore  for  land 
disposal;  and  2)  grinding  of  the  drilling 
wastes  followed  by  injection  in  a 
dedicated  disposal  well.  At  proposal, 
compliance  costs  were  based  on  an 
assumption  that  both  land  disposal  and 
downhole  injection  were  available 
technologies  for  all  drilling  locations  in 
Cook  Inlet.  Costs  for  both  compliance 
technologies  were  developed  for  each 
operator  and  the  lowest  cost  compliance 
scenario  was  selected  as  the  likely  cost 
of  the  proposed  rule.  As  a  result,  costs 
for  two  operators  were  based  on 
disposal  by  injection.  In  response  to 
comments  disputing  the  feasibiUty  of 
injecting  drilling  wastes  into  the 
geologic  formations  present  in  Cook 
Inlet,  EPA  reviewed  information  in  the 
record  and  sought  additional 
information  on  this  issue  from  industry 
and  State  and  Federal  authorities.  Based 
on  the  limited  data  available  to  date, 
EPA  believes  that  the  information  in  the 
record  indicates  that  certain  sites  in 
Cook  Inlet  may  not  be  able  to  inject 
sufficient  voltmies  of  drilling  wastes  to 
enable  compliance  with  zero  discharge 
as  EPA  has  defined  the  technology.  See 
the  Development  Document  and  section 
Vn  of  the  preamble  for  additional 
information.  For  the  final  rule,  EPA  has 
based  zero  discharge  compliance  costs 
for  all  operators  on  disposal  of  the 
drilling  wastes  at  landfills.  This  is 
because  EPA  is  unable  at  this  time,  with 
the  limited  data  available,  to  estimate 
the  degree  to  which  injection  would  be 
available  in  Cook  Inlet. 

The  costing  methodologies  for  the 
landfill  and  injection  scenarios  in  the 
final  rule  are  based,  in  general,  on  the 
costing  methodologies  presented  in  the 
proposal.  However,  EPA  improved  the 
database  and  sought  additional 
confinnatory  data  in  response  to 
comments  on  the  proposal.  Engineering 
costs  have  been  adjusted  from  1992 
dollars  to  1995  dollars  to  better  reflect 
the  current  cost  of  compliance  with  zero 
discharge.  Certain  changes  resulting 
from  EPA's  reevaluation  of  costing 
assumptions  have  led  to  a  revision  in 
the  cost  of  landfilling  drilling  wastes. 

In  response  to  comments,  EPA 
reevaluated  certain  assiunptions  related 


to  the  use  of  supply  boats  and  barges  in 
transporting  drilling  wastes  to  shore  for 
disposal  at  landfills.  These  comments 
led  to  a  reassessment  of  platform  storage 
space  and  boat  capacities  and  resulted 
in  an  increase  in  the  number  of  boat 
trips  required  to  haul  the  drilling 
wastes. 

As  discussed  at  proposal,  the  sole 
land  disposal  site  for  drilling  wastes  in 
Cook  Inlet  (referred  herein  as  the 
Kustatan  landfill)  is  a  private  facility 
owned  by  two  of  the  operators.  While 
no  regulatory  obstacles  would  prohibit 
disposing  of  the  wastes  from  other 
operators  at  the  Kustatan  landfill,  since 
it  is  a  private  faciUty  its  availability  for 
use  by  third  parties  cannot  be  assured. 
As  a  result,  EPfCs  analysis  considers  the 
Kustatan  landfill  to  be  available  for  use 
by  only  two  of  the  operators  in  the 
region.  Since  no  other  land  disposal 
facilities  in  Alaska- are  believed 
available  to  the  remaining  Cook  Inlet 
operators,  the  analysis  for  the  proposal 
based  land  disposal  costs  for  these 
operators  on  transporting  the  drilling 
wastes  to  a  disposal  facility  in  Idaho.  In 
the  preamble  for  the  proposed  rule,  EPA 
discussed  the  availability  of  another 
disposal  facility  located  in  Oregon  and 
stated  that  costs  using  this  facility  were 
expected  to  be  "close  to  or  less  than  the 
costs  of  using  the  Idaho  facility."  (See 
60  FR  9442)  Further  review  of  these 
facilities  has  shown  that  savings  would 
in  fact  be  realized  using  the  Oregon 
facility  and  it  is  the  disposal  site  used 
in  the  final  cost  analysis.  EPA  also 
revised  costing  estimates  to  address 
industry  comments  regarding  specific 
fees  associated  with  disposal  at  the  ' 
Kustatan  landfill. 

B.  Produced  Water 

1.  Industry  Profile 

a.  Gulf  of  Mexico.  For  the  analyses 
performed  for  the  proposed  rule,  EPA 
used  information  provided  by  industry 
sources  and  state  regulatory  authorities 
to  construct  a  profile  of  production 
facilities  currently  discharging  in 
coastal  areas  of  the  Gulf  of  Mexico. 
Under  regulations  issued  by  the  State  of 
Louisiana,  many  facilities  are  required 
to  cease  discharges  of  produced  water. 
Based  on  the  data  available  to  EPA  at 
{m)posal,  EPA  estimated  that  there 
would  be  216  production  facilities 
discharging  in  the  Gulf  of  Mexico  by 
July  1996  (the  original  date  scheduled 
for  promulgating  final  Coastal 
Guidelines).  Shortly  before  the  proposal 
was  published,  EPA's  Region  6 
published  final  NPDES  General  Permits 
regulating  produced  water  and 
produced  sand  discharges  to  coastal 
waters  in  Louisiana  and  Texas  (60  FR 
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2387;  January  9, 1995).  These  pennits 
prohibited  the  discharge  of  any 
produced  water  derived  from  coastal 
waters  of  Louisiana  and  Texas.  Because 
much  of  the  industry  covered  by  the 
proposed  Coastal  Guidelines  is  also 
covered  by  these  General  Permits,  the 
industry  profile  used  in  the  cost  and 
economic  analyses  for  the  proposed  rule 
overstates  the  number  of  facilities  that 
would  be  incrementally  ailiected  by  the 
final  Coastal  Guidelines.  This 
discrepancy  was  noted  at  proposal.  In 
the  preamble  for  the  proposed  Coastal 
Guidelines,  EPA  stated  that  due  to  the 
close  proximity  (one  month)  of  the 
timing  of  the  publication  of  the  Region 
6  General  Permits  and  the  proposed 
guidelines,  the  costs  and  impacts  of  the 
proposed  Coastal  Guidelines  was  being 
presented  in  the  preamble  as  if  the 
General  Permits  were  not  final.  EPA 
presented  preliminary  results  of  how 
the  costs  and  impacts  of  the  Coastal 
Guidelines  would  be  reduced  when  the 
General  Permits  became  effective  and 
stated  that  the  regulatory  effects  of  the 
General  Pennits  would  be  incorporated 
in  the  analysis  conducted  for  the  final 
gmdelines.  See  60  FR  9430. 

The  main  difference  between  the 
general  permits  and  the  Coastal 
Guidelines  is  that  the  permits  cover 
wastes  generated  by  onshore  Stripper 
Subcategory  wells  that  are  not  covered 
imder  the  Coastal  Guidelines  and  the 
Louisiana  permit  does  not  cover 
produced  water  derived  from  Ofiishore 
Subcategoiy  wells  that  is  discharged 
into  a  major  deltaic  pass  of  the 
Mississippi  River,  or  to  the  Atchafalaya 
River  below  Morgan  Qty  including  Wax 
Lake  Outlet.  Since  proposal,  EPA  has 
worked  with  industry  sources  and  State 
regulatory  authorities  to  identify  those 
facilities  whose  discharges  are  covered 
by  the  Coastal  Guidelines,  but  are  not 
covered  by  General  Permits.  No 
facilities  discharging  Offshore 
Subcategory  produced  water  into  the 
Atchafalaya  River  were  identified.  Six 
production  facilities  with  a  total  of  eight 
outfalls  were  identified  as  discharging 
produced  water  derived  bom  Offshore 
Subcategory  wells  into  the  major  deltaic 
passes  of  the  Mississippi  River. 

As  discussed  in  the  Supplementary 
Information  sectioa  of  this  preamble, 
subsequent  to  the  issuance  of  the 
general  permits  requiring  zero  discharge 
in  the  Gulf  of  Mexico  region,  EPA 
received  individual  permit  applications 
from  Texas  dischargers  seeking  to 
discharge  produced  water.  Additionally, 
the  U.S.  Department  of  Energy  (DOE) 
has  provided  the  State  of  Louisiana  with 
comments  and  analyses  suggesting  a 
change  in  the  Louisiana  state  law 


requiring  zero  discharge  of  produced 
water  to  open  bays  by  January  1997. 

Because  promulgation  of  this  rule 
requiring  zero  disdiarge  in  these  areas 
would  preclude  issuance  of  permits 
allowing  discharge,  EPA  also  calculated 
an  alternative  estimate  of  the  costs, 
economic  impacts,  and  pollutant 
removals  under  an  "alternative 
baseline."  This  "alternative  baseline" 
assumes  that  zero  discharge  imder  the 
general  permits  would  no  longer  apply 
to  Texas  dischargers  seeking  individual 
permits  and  Louisiana  open  bay 
dischargers.  To  do  this,  EPA  reviewed 
the  list  of  facilities  requesting  an 
individual  permit  in  Texas,  82  as  of  the 
date  of  this  writing,  and  identified  the 
number  of  facilities  discharging  to  open 
bays  using  information  developed  by 
the  State  of  Louisiana  for  the  l50E  study 
of  open  bays.  EPA  obtained  all  available 
information  about  these  faciUties  from 
the  states  and  EPA's  Coastal 
Questionnaire  and  used  this  information 
to  develop  estimates  of  the 
technological  availability,  costs  and 
economic  achievability,  non-water 
quality  environmental  impacts,  and 
pollutant  removals  achieved  by  zero 
discharge. 

b.  Cook  Inlet.  EPA  updated  the  profile 
of  Cook  Inlet  production  facilities  with 
current  hydrocarbon  and  water 
production  rates  to  address  information 
submitted  by  industry  in  conaments. 
The  profile  was  also  updated  with 
current  waterflood  rates  for  use  in 
estimating  compliance  costs  under  the 
produced  water  zero  discharge  option. 
The  most  notable  changes  to  the  Cook 
Inlet  production  profile  include  one 
platform  which  resumed  oil  production 
and  ceased  waterflooding;  two  platforms 
that  resumed  waterflooding;  and  one 
platform  substantially  reduced  its 
waterflood  rate.  Production  and 
waterflood  levels  for  the  remaining 
Cook  Inlet  facilities  have  not  changed 
significantly  since  1993.  These  profile 
changes  are  discussed  in  detail  in  the 
Development  Document  and  the  record 
for  the  final  rule. 

2.  Engineering  Costs 

a.  Gulf  of  Mexico.  Engineering  costs 
have  been  adjusted  from  1992  dollars  to 
1995  dollars  to  better  reflect  the  current 
cost  of  compliance  with  zero  discharge. 
Other  than  the  adjustment  to  1995 
dollars,  no  significant  changes  were 
made  to  compliance  cost  estimates  for 
the  improved  gas  flotation  option.  The 
more  significant  changes  to  ihe  cost 
estimates  for  the  zero  discharge  option 
are  discussed  below. 

Total  labor  costs  in  the  final  analysis 
are  nearly  double  the  labor  costs 
estimated  at  proposal.  The  labor  burden 


associated  with  operating  additional 
BAT/NSPS  control  technologies  is 
unchanged  from  the  analysis  for  the 
proposed  rule,  but  the  labor  rate  has 
been  revised  upward  based  on  data  from 
Bureau  of  Labor  Statistics.  Additional 
O&M  costs  were  added  to  reflect  the 
costs  of  replacing  the  filter  cartridges 
used  to  remove  solids  from  the 
produced  water  prior  to  injection. 

O&M  costs  for  injection  pretreatment 
chemicals  were  revised  based  on  new 
data  provided  by  the  industry,  in 
combination  with  the  data  used  at 
proposal.  Chemicals  are  already  added 
to  the  produced  water  at  treatment 
facilities  and  source  water  in 
waterflooding  operations  at  existing 
production  locations.  The  treatment 
chemical  costs  included  in  EPA's 
analysis  are  costs  added  incremental  to 
current  chemical  expenditures.  In 
response  to  comments  about  the 
potential  for  solids  buildup  causing 
downhole  problems  in  injection  wells, 
EPA  reviewed  the  workover  data  in  the 
record.  For  the  final  rule,  the  frequency 
of  backwashing  injection  wells  was 
doubled — &t>m  bieimial  to  once 
annually. 

Pipeline  costs  have  also  been 
increased  since  proposal.  While 
reviewing  conunents  regarding  pipeline 
costs,  EPA  detected  a  scale  up  error  in 
the  proposal  analysis  which  led  to 
imderestimating  costs. 

In  estimating  costs,  EPA  also  took  into 
account  facility-specific  data  and 
conunents  where  it  showed  discharges 
were  ciirrently  capable  of  meeting  limits 
based  on  operation  of  improved  gas 
flotation. 

b.  Cook  Inlet.  Other  than  to  adjust 
costs  to  1995  dollars,  no  significant 
changes  were  made  to  Cook  Inlet 
compliance  cost  estimates  for  the 
limitations  based  on  gas  flotation.  As  at 
proposal,  compliance  with  zero 
discharge  for  the  Cook  inlet  facilities  is 
based  on  the  injection  of  produced 
water  into  production  zones  as  part  of 
the  ongoing  waterflood  op>erations  or 
into  dedicated  disposal  wells  where 
waterflooding  operations  do  not  exist 

In  response  to  concerns  raised  in 
industry  comments,  capital  costs  for 
installation  of  a  centrifuge  to  dewater 
filtration  backwash  solids  were  added  to 
platforms  assimied  to  inject  produced 
water  imder  the  zero  discluuge  scenario. 
Centrifuges  would  be  used  to 
concentrate  the  solids  removed  fivm  the 
filtered  produced  water,  thus  allowing 
the  liquid  portion  of  the  backwash  to  be 
injected.  The  dewatered  soUds  would 
then  be  disposed  of  by  transport  to  a 
landfill  (as  costed  by  EPA)  or  injected 
into  a  disposal  well.  This  disposal  cost 
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is  included  as  a  new  04M  cost  in  the 
analysis  for  the  final  Coastal  Guidelines. 

OfcM  costs  for  treatment  chemicals 
(e.g.,  scale  inhibitors,  corrosion 
inhibitors,  bioddes)  were  revised  based 
on  industry  data.  All  locations  that  treat 
produced  water  prior  to  injection  under 
the  zero  discharge  scenario  are  assimied 
to  incur  costs  for  treatment  chemicals.  It 
should  be  noted  that  all  facilities 
currently  treating  produced  water  for 
discharge  already  add  some  chemicals 
to  enhance  separation  and  provide 
protection  of  treatment  equipment. 
Further,  all  facilities  currently 
waterflooding  seawater  also  add 
treatment  chemicals  prior  to  injection. 
The  treatment  chemical  costs  included 
in  EPA's  estimated  compliance  costs  are 
incremental  to  current  treatment  faciUty 
and  waterflooding  chemical 
expenditures  and  therefore  are 
considered  to  adequately  address 
industry  concerns  about  chemical 
addition  costs  resulting  from  injecting 
produced  water  into  producing 
formations. 

Information  in  the  record  indicates 
that  injection  well  workover  costs  were 
underestimated  at  proposal.  Workover 
costs  for  the  final  analysis  were 
increased  based  on  comments  bom 
Cook  Inlet  operators  and  a  comparison 
to  cost  data  for  workovers  in  the  Gulf  of 
Mexico. 

3.  Pollutant  Reduction  Estimates 

Similar  to  the  February  1995 
proposal,  pollutant  removals  for  the 
different  produced  water  regulatory 
options  of  the  final  rule  were 
determined  by  comparing  the  estimated 
efDuent  levels  of  pollutants  after 
treatment  by  the  BAT/NSPS  treatment 
system  (improved  performance  of  gas 
flotation  or  reinjection)  versus  the 
effluent  levels  of  pollutants  associated 
with  a  typical  BPT  treatment  (gravity 
separation  or  gas  flotation). 

m  the  proposal,  EPA  characterized 
BPT  treatment  in  the  Gulf  of  Mexico 
using  data  collected  from  ten  coastal  oil 
and  gas  facilities  located  in  Louisiana 
and  Texas.  Comments  received 
subsequent  to  the  proposal  stated  that 
the  facilities  included  in  the  database  do 
not  adequately  represent  the  quahty  of 
produced  water  which  has  imdergone 
BPT-level  treatment  and,  as  a  result, 
overestimate  the  pollutant  reductions 
associated  with  the  BAT/NSPS  control 
options.  Several  comments  also 
disputed  the  presence  of  certain 
pollutants  included  in  EPA's  BPT 
characterization. 

In  response  to  these  comments,  EPA 
reassessed  the  characterization  of  BPT- 
level  effluent  quality.  Certain  pollutants 
were  dropped  for  the  final  anfdysis 


because  they  are  believed  to  have  been 
measured  as  a  result  of  laboratory 
contamination  or  are  otherwise  not 
expected  to  be  present  in  produced 
water.  In  comparison  to  the  total  mass 
of  pollutants  removed  by  the 
technologies  evaluated  in  the  BAT/ 
NSPS  options,  excluding  these 
pollutants  had  negligible  effect  on  the 
reductions  estimates.  The  pollutants 
excluded  from  the  final  analysis  and  the 
reasons  for  the  exclusion  are  discussed 
in  the  Development  Document,  the 
Response  to  Cotnments  Document,  and 
the  record. 

Upon  review  of  the  data  used  at 
proposal,  EPA  determined  that  three  of 
the  facilities  making  up  the  Ten  Facility 
dataset  should  be  excluded  from  the 
BPT  characterization  for  the  final  rule. 
These  facilities  had  high  levels  of  oil 
and  grease,  in  excess  of  that  allowed  to 
be  discharged  under  the  BPT  effluent 
limitations  guidelines,  and  therefore  the 
pollutant  levels  at  these  facilities  are  not 
considered  representative  of  produced 
water  which  has  been  treated  to  a  level 
which  would  allow  discharge  to  surface 
waters.  (Prodticed  water  from  these 
facilities  is  disposed  of  through 
downhole  injection.)  EPA  believes  it  is 
appropriate  to  continue  using  the    • 
effluent  data  collected  from  the 
remaining  seven  facilities  to  represent 
BPT-level  pollutant  concentrations, 
even  though  not  all  of  these  facilities 
actually  discharge  their  produced  water, 
since  the  treatment  technology  at  these 
facilities  is  typical  of  that  used  at  the 
majority  of  coastal  facilities  and  the  oil 
and  grease  content  of  the  effluent  for 
these  facihties  was  lower  than  that 
reqiiired  to  meet  the  existing  BPT 
effluent  limitations.  Total  oil  and  grease 
measurements  at  these  seven  facilities 
range  from  8  mg/1  to  43  mg/1.  When 
averaged  together,  the  average  oil  and 
grease  concentration  for  the  seven 
facilities  is  26.6  mg/1,  in  contrast  to  an 
average  of  53  mg/1  when  using  data  &t)m 
all  ten  facilities.  EPA  notes  that  this 
revised  calculation  of  the  oil  and  grease 
concentration  in  BPT-level  effluent  for 
the  coastal  subcategory  (26.6  mg/1) 
compares  favorably  to  the  BPT-level 
effluent  data  (25  mg/1)  collected 
previously  for  the  o&hore  subcategory. 
(See  Section  K  of  the  Development 
Document  for  Effluent  Limitations 
Guidelines  and  Standards  for  the 
Offshore  Subcategory  of  the  Oil  and  Gas 
•  Extraction  Point  Source  Category,  EPA 
821-R-93-O03,  January  1993.)  The 
technology  basis  used  to  develop  BPT 
limitations  for  the  coastal  subcategory  is 
identical  to  the  basis  used  to  develop 
the  offshore  subcategory  BPT 
limitations.  (See  the  Development 


Document  for  Interim  Final  Effluent 
Limitations  Guidelines  and  Proposed 
New  Source  Performance  Standards  for 
the  Oil  and  Gas  Extraction  Point  Source 
Category.  EPA  440/l-76/055a, 
September  1976.) 

EPA  also  took  into  account  facility- 
specific  data  and  comments  where  it 
showed  discharges  were  ciurently 
capable  of  meeting  limits  based  on 
operation  of  improved  gas  flotation  in 
assessing  pollutant  reductions 
estimates. 

VL  Sommary  of  the  Most  Significant 
Regulatory  Changes  From  Prop<»al 

This  section  briefly  identifies  the 
most  significant  changes  from  proposal. 
More  detailed  discussion  of  these 
changes,  and  identification  and 
discussion  of  other  issues  are  included 
in  other  sections  of  this  notice,  the 
Coastal  Development  Dociunent,  th» 
Economic  Impact  Analysis,  and  the 
record  for  this  rule.  The  most  significant 
changes  from  proposal  occurred  with 
regards  to:  (1)  Drilling  fluids,  drill 
cuttings,  and  dewatering  effluent  and  (2) 
produced  water  and  treatment, 
workover.  and  completion  fluids. 

For  drilling  fluids,  drill  cuttings,  and 
dewatering  effluent,  EPA  proposed  three 
options  for  both  BAT  and  NSPS 
lijnitations.  The  three  options  were:  (1) 
Zero  discharge  of  drilling  fluids,  drill 
cuttings,  and  dewatering  effluent  except 
for  Cook  Inlet,  where  discharge 
limitations  include  no  discharge  of  free 
oil.  no  discharge  of  diesel  oil,  1  mg/kg 
mercury  and  3  mg/kg  cadmiiun 
limitations  on  the  stock  barite,  and  a 
toxicity  limitation  of  30,000  ppm  SPP; 
(2)  Zero  discharge  of  drilling  fluids,  drill 
cuttings,  and  dewatering  effluent  except 
for  Cook  Inlet,  where  discharge 
limitations  include  no  discharge  of  free 
oil.  no  discharge  of  diesel  oil,  both  1 
mg/kg  mercury  and  3  mg/kg  cadmium 
limitations  on  the  stock  barite,  and  a 
toxicity  limitation  more  stringent  than 
30,000  ppm  SPP;  and  (3)  Zero  discharge 
everywhere.  For  both  BAT  and  NSPS, 
option  (1)  has  been  selected  for  the  final 
rule. 

For  produced  watA'  and  treatment, 
workover,  and  completion  fluids,  EPA 
proposed  zero  discharge  everywhere  for 
NSPS.  For  the  final  rule,  NSPS 
limitations  are  zero  discharge  except  for 
Cook  Inlet.  Alaska.  In  Cook  Inlet,  the 
Daily  Maximum  limitation  for  oil  and 
grease  is  42  mg/I  and  the  Monthly 
Average  limitation  is  29  mg/1. 
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Vn.  Basis  fiir  the  Final  Regulation 

A.  Drilling  Fluids,  Drill  Cuttings,  and 
Dewatering  Effluent 

1.  Waste  Characterization 

Drilling  fluids  and  drill  cuttings  are 
typically  discharged  in  bulk  during 
episodes  that  occur  intermittently 
during  well  drilling  and  at  the  end  of 
the  drilling  phase. 

There  are  currently  no  drilling  fluid 
or  drill  cuttings  discharges  in  any 
coastal  area  except  for  Alaska's  Cook 
Inlet.  Zero  discharge  is  generally  met  by 
a  combination  of  landfilling  and 
injection.  On  Alaska's  North  Slope, 
while  all  drilling  fluids  and  most  drill 
cuttings  are  injected,  some  cuttings  are 
cleaned  and  used  as  fill  material  in  the 
construction  of  drill  pads  and  roads. 
These  fill  materials  require  a  fill  permit 
issued  pursuant  to  section  404  of  the 
CWA. 

In  Cook  Inlet,  operators  do  not 
currently  practice  zero  discharge,  except 
for  a  small  volume  of  drilling  fluids  and 
cuttings  wastes  (approximately  one 
percent)  which  are  not  discharged 
because  they  do  not  meet  current  permit 
limits.  Generally,  drilling  fluids  and 
cuttings  volumes  average  approximately 
14,000  barrels  (bbl)  per  new  well  drilled 
in  Cook  Inlet.  (NOTE:  The  barrel  is  a 
standard  oil  and  gas  measurement  and 
is  equal  in  volume  to  42  gallons).  Based 
on  industry  projections  given  to  EPA,  an 
average  of  89,000  bbls  drilling  fluids 
and  cuttings  are  generated  each  year 
(bpy)  in  the  Inlet.  Pollutants  present  in 
these  wastes  include  chromium,  copper, 
lead,  nickel,  selenium,  silver,  beryllium 
and  arsenic  among  the  toxic  metds. 
Toxic  organics  present  include 
naphthalene,  fluorene,  and 
phenanthrene.  Total  Suspended  Solids 
(TSS)  make  up  the  bulk  of  the  pollutant 
loadings,  part  of  which  is  comprised  of 
the  above  mentioned  toxic  pollutants. 
TSS  concentrations  are  very  high  due  to 
the  nature  of  the  wastes. 

Operators  use  solids  control 
equipment  to  remove  drill  cuttings  from 
the  drilling  fluid  systems  which  allows 
drilling  fluids  to  be  recycled  and 
reduces  the  total  amount  of  drilling 
wastes  generated.  IDepending  on  the 
solids  control  system  and  the  method  of 
waste  storage  and  disposal  onsite,  a 
small  wastestream,  termed  "dewatering 
effluent"  may  be  segregated  bom  the 
drilling  fluids  and  cuttings.  Dewatering 
effluent  may  be  discharged  from  reserve 
pits  or  tanks  which  store  drilling  wastes 
for  reuse  or  disposal.  Dewatering 
effluent  may  also  be  generated  in 
enhanced  solids  control  systems. 
Enhanced  solids  control  systems,  tdso 
known  as  closed-loop  solids  control 


operations,  remove  solids  from  the 
drilling  fluid  at  greater  efficiencies  than 
conventional  solids  removal  systems. 
Increased  solids  removal  efficiency 
minimises  the  buildup  of  drilled  solids 
in  the  drilling  fluid-system,  and  allows 
a  greater  percentage  of  drilling  fluid  to 
be  recycled.  Smaller  volumes  of  new  or 
freshly  made  fluids  are  required  as  a 
result.  An  added  benefit  of  the  closed- 
loop  technology  is  that  the  amount  of 
waste  drilling  fluids  can  be  significantly 
reduced.  The  installation  of  reserve  pits 
is  unnecessary  in  closed-loop  systems 
for  this  reason. 

EPA's  general  permits  for  drilling 
operations  in  Texas  and  Louisiana  (58 
FR  49126,  September  21, 1993)  have 
limitations  for  the  discharge  of 
dewatering  effluent,  while  other  parts  of 
the  nation  generally  treat  dewatering 
effluent  as  ptart  of  the  drilling  fluids 
wastestream.  However,  results  bom  the 
1993  Coastfd  Oil  and  Gas  Questionnaire 
show  that  few  operators  discharge 
dewatering  effluent  as  a  separate 
wastestream.  Additionally,  contacts 
with  industry  indicate  that  the  voltune 
of  dewatering  effluent  from  reserve  pits 
is  small  and  growing  smaUer  since  the 
use  of  pits  is  phasing  out  due  to  state 
permit  conditions,  environmental  or 
land  owner  concern,  and  the  expanding 
use  of  closed-loop  systems.  EPA  site 
visits  to  drilling  operations,  where  these 
closed-loop  systems  were  in  place, 
showed  that  none  of  the  dewatering 
effluent  is  discharged.  Instead,  it  is 
either  recycled,  or  sent  with  other 
drilling  wastes  to  commercial  disposal. 
Operators  at  these  faciUties  explained 
that  it  is  less  expensive  to  send  this 
wastestream  along  with  drilling  fluids 
and  drill  cuttings  for  onshore  disposal 
rather  than  to  treat  for  discharge. 

2.  Selection  of  Pollutant  Parameters 

a.  Pollutants  Regulated.  EPA  is 
establishing  BAT,  BCT.  NSPS,  PSES, 
and  PSNS  limitations  that  would 
require  zero  discharge  of  drilling  fluids, 
drill  cuttings,  and  dewatering  effluent, 
except  for  BAT,  BCT,  and  NSPS  in  Cook 
Inlet,  Alaska.  Where  zero  discharge  is 
required,  EPA  would  be  controlling  all 
pollutants  in  the  wastestream. 

For  BAT  and  NSPS  in  Cook  Inlet, 
discharge  limitations  for  drilling  fluids, 
drill  cuttings,  and  dewatering  effluent 
include  no  discharge  of  free  oil,  no 
discharge  of  diesel  oil,  1  mg/kg  mercury 
and  3  mg/kg  cadmium  limitations  on 
the  stock  barite,  and  a  toxicity  limitation 
of30,000ppmSPP. 

As  presented  in  the  Coastal 
Development  Document,  the 
prohibitions  on  the  discharge  of  bee  oil 
and  diesel  oil  would  effectively  remove 
toxic,  nonconventional,  and 


conventional  pollutants.  Diesel  oil  and 
bee  oil  are  considered,  under  BAT  and 
NSPS,  to  be  "indicators"  for  the  control 
of  specific  toxic  pollutants  present  in 
the  complex  hydrocarbon  mixtures  used 
in  drilling  fluid  systems.  Free  oil  is  also 
an  indicator  for  toxic  pollutants  present 
in  crude  oil.  These  pollutants  include 
benzene,  toluene,  ethylbenzene, 
naphthalene,  phenanthrene,  and 
phenol.  Additionally,  diesel  oil  may 
contain  from  20  to  60  percent  by  volume 
polynuclear  aromatic  hydrocarbons 
(P^s)  which  constitute  the  more  toxic 
components  of  petroleimi  products. 
Control  of  diesel  oil  would  also  result  in 
the  control  of  nonconventional 
pollutants  under  BAT  and  NSPS.  Diesel 
oil  contains  a  number  of 
nonconventional  pollutants,  including 
PAHs  such  as  mediylnaphthalene, 
methylphenanthrene,  and  other 
alkylated  forms  of  the  listed  organic 
toxic  pollutants. 

EPA  is  estabUshing  BCT  liiiiitations 
for  drilling  fluids,  drill  cuttings,  and 
dewatering  effluent  that  prohibit  the 
discharge  of  free  oil  (using  the  static 
sheen  test)  for  Cook  Inlet.  The 
prohibition  on  the  discharge  of  free  oil 
would  effectively  reduce  or  eliminate 
the  oil  and  grease  in  these  discharges. 
EPA  is  limiting  fiee  oil  under  BCT  as  a 
surrogate  for  oil  and  grease  in 
recognition  of  the  complex  nature  of  the 
oils  present  in  drilling  fluids,  including 
crude  oil  from  the  formation  being 
drilled. 

For  Cook  Inlet,  prohibiting  the 
discharge  of  diesel  oil  and  free  oil 
eliminates  discharges  of  the  above  listed 
constituents,  to  the  extent  that  these 
constituents  are  present  in  either  of 
these  two  parameters,  and  reduces  the 
level  of  oil  and  grease  present  in  the 
discharged  drilUng  fluids  and  cuttings. 
Also,  limitations  on  cadmium  and 
mercury  content  in  barite  will  control 
toxic  and  nonconventional  pollutants  in 
drilling  waste  discharges.  Tliis 
limitation  directly  controb  the  levels  of 
cadmiiun  and  mercury,  and  indirecUy 
controls  the  levels  of  other  toxic 
pollutant  metals.  Control  of  other  toxic 
pollutant  metals  occurs  because  cleaner 
barite  that  meets  the  mercury  and 
cadmium  limits  has  been  shown  to  have 
reduced  concentrations  of  other  metals. 
Evaluation  of  the  relationship  between 
cadmium  and  mercury  and  the  trace 
metals  in  barite  shows  a  correlation 
between  the  concentration  of  merciuy 
with  the  concentration  of  arsenic, 
chromium,  copper,  lead,  molybdenum, 
sodiiun,  tin,  titanium  and  zinc;  and  the 
concentration  of  cadmium  with  the 
concentration  of  arsenic,  boron, 
calcium,  sodium,  tin,  titanium,  and 
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zinc.  (See  the  Coastal  Development 
Documaat). 

Toxicity  of  drilling  fluids,  driU 
cuttings,  and  dewatering  effluent  is 
being  regulated  as  a  Qonconventional 
pollutant  that  controls  certain  toxic  and 
nonconventional  pollutants.  It  was 
shown,  during  EPA's  development  of 
the  O^hore  Guidelines,  that  control  of 
toxicity  encourages  the  use  of  less  toxic, 
water-based  drilling  fluids,  and  wfhere 
absolutely  necessary,  the  use  of  less 
mineral  oil  added  to  a  drilling  fluid  (and 
the  pollutants,  such  as  the  PAH's, 
identified  as  constituents  of  mineral 
oil).  A  toxicity  limitation  thus 
encoxirages  the  use  of  low-toxidty 
drilling  fluids  and  the  use  of  low- 
toxicity  drilling  fluid  additives. 

b.  Pollutants  Not  Regulated.  Where 
zero  discharge  is  required,  all  pollutants 
are  contrail^.  In  Cook  Inlet,  EPA  has 
determined  that  it  is  not  technically 
feasible  to  specifically  control  each  of 
the  toxic  constitiMnts  of  drilling  fluids 
and  cuttings  that  are  omtrolled  by  the 
limits  on  the  pollutants  established  in 
this  regulation. 

EPA  has  determined  that  certain  of 
the  toxic  and  nonconventional 
pollutants  are  not  controlled  by  the 
limitations  on  diesel  oil,  free  oil, 
toxicity,  and  mercury  and  cadmium  in 
stock  iMirite.  EPA  exercised  its 
discretion  not  to  regulate  these 
pollutants  because  EPA  did  not  detect 
these  pollutants  in  more  than  a  very  few 
of  the  samples  from  EPA's  field 
,  sampling  program  and  does  not  believe 
them  to  be  found  throughout  the 
industry;  the  pollutants  when  found  are 
present  in  trace  amounts  not  likely  to 
cause  toxic  effects;  and  due  to  the  large 
number  and  variation  in  additives  or 
specialty  chemicals  that  are  only  used 
intermittently  and  at  a  variety  of  drilling 
locations,  it  is  not  feasible  to  set 
limitations  on  speciflc  compounds 
contained  in  additives  or  specialty 
chemicals.  See  the  Coastal  Development 
Document  for  further  discussion. 

3.  Control  and  Treatment  Technologies 

a.  Current  Practice.  BPT  effluent 
limitations  guidelines  for  coastal 
drilling  fluids  and  drill  cuttings  prohibit 
the  discharge  of  free  oil  (using  the  visual 
sheen  test).  However,  because  of  either 
EPA  general  and  individual  permits, 
state  requirements,  or  operational 
preference,  no  drilling  fluids  and 
cuttings  discharges  are  occurring  in  the 
coastal  waters  of  the  Gulf  coast  states  or 
California.  The  only  coastal  operators 
disposing  of  drilling  fluids  and  drill 
cuttings  by  discharge  are  located  in 
Cook  Inlet.  In  Cook  Inlet,  neither  diesel 
nor  mineral-oil-based  drilling  fluids  or 
resultant  cuttings  may  be  discharged  to 


surfece  waters.  Compliance  with  the 
BPT  limitations  may  be  achieved  either 
by  product  substitution  (substituting  a 
water-based  fluid  for  an  oil-based  fluid), 
recycle  and/or  reuse  of  the  drilling 
fluid,  onshore  disposal  of  the  drilfing 
fluids  and  cuttings  at  an  approved 
facility,  or  disposal  by  injection  where 
feasible.  On  Alaska's  North  Slope,  all 
drilling  fluids  and  most  drill  cuttings 
are  injected,  though  some  cuttings  are 
cleaned  for  use  as  fill  material  for  the 
construction  of  drilling  pads  and  roads. 
This  fill  activity  is  regulated  imder 
section  404  of  the  CWA. 

NPDES  permits  issued  by  EPA  for 
Cook  Inlet  drilling  operations  have  also 
included  BAT  limitations  based  on 
"best  professional  judgement"  (BPfl. 
The  permit  requirements  allow 
discharges  of  drilling  fluids  and  drill 
cuttings  provided  certain  limitations  are 
met  including  a  prohibition  on  the 
discharges  of  bee  oil  and  diesel  oil,  as 
well  as  limitations  on  mercury, 
cadmium,  toxicity  and  oil  content 
Operators  in  Cook  Inlet  typically 
employ  the  following  waste 
management  practices  to  meet  those 
permit  limitations: 

*  Product  substitution — to  meet 
prohibitions  on  free  oil  and  diesel  oil 
discharges,  as  well  as  the  toxicity  and/ 
or  clean  barite  limitations, 

*  Onshore  treatment  and/or  disposal 
of  drilling  fluids  and  drill  cuttings  that 
do  not  meet  the  toxicity  limitations, 

*  Waste  minimization — enhanced 
solids  control  to  reduce  the  overall 
voliune  of  drilling  fluids  and  drill 
cuttings,  and 

*  Conservation  and  recycling/reuse  of 
drilling  fluids. 

Refer  to  the  Coastal  Development 
Doc\iment  for  a  detailed  discussion  of 
each  of  these  waste  management 
techniques. 

b.  Additional  Technologies 
Considered.  EPA  has  evaluated  an 
additional  method  for  drilling  fluid, 
drill  cuttings,  and  dewatering  effluent 
control  and  treatment  in  order  to 
achieve  zero  discharge:  namely, 
grinding  and  injection  of  drilling 
wastes.  This  process  involves  the 
grinding  of  the  drilling  fluids,  driU 
cuttings,  and  dewatering  effluent  into  a 
slurry  that  can  be  injected  into  a 
dedicated  disposal  well.  The  grinding 
system  consists  of  a  vibrating  or  rotating 
ball  mill  which  pulverizes  the  cuttings 
and  creates  an  injectable  slurry.  This 
comparatively  contemporary  technology 
has  been  successfully  demonstrated  on 
the  North  Slope,  and  has  been  used  to 
a  limited  degree  on  the  Gulf  Coast. 
While  injection  has  been  demonstrated 
in  other  parts  of  the  U.S.,  injection  has 


not  been  demonstrated  in  Cook  Inlet. 
EPA  believes  that  the  ability  to  inject  is 
related  to  the  subsurface  conditions  of 
the  receiving  formations.  While  the 
geology  of  the  formations  in  areas  other 
than  Cook  Inlet  have  been  fevorable  to 
injection  of  drilling  fluids  and  drill 
cuttings,  the  record  indicates  that 
geology  amenable  to  grinding  and 
injection  does  not  appear  to  occur 
throughout  Cook  Inlet. 

In  addition  to  grinding  and  injection, 
EPA  has  investigated  the  feasibility  of 
onshore  disposal  for  this  wastestream. 
For  the  coastal  subcategory  drilling 
activities,  in  areas  other  than  Cook  Inlet, 
current  permits  require  zero  discharge 
of  drilling  fluids  and  cuttings  or,  in  the 
case  of  the  North  Slope,  zero  discharge 
of  drilling  fluids,  and  drill  cuttings 
except  where  drill  cuttings  are  reused  as 
a  fill  material.  The  fill  activity  is 
regulated  under  section  404  of  the  CWA. 
On-land  disposal  or  downhole  injection 
sites  are  available  in  these  areas  and  are 
being  utilized  to  comply  with  the  zero 
discharge  requirement. 

With  respect  to  onshore  disposal 
capacity,  on-land  disposal  sites  are 
available  to  two  of  the  Cook  Inlet 
operators.  These  two  operators  joinUy 
own  an  oil  and  gas  landfill  disposal  site 
on  the  west  side  of  the  Inlet. 
Unfortimately,  no  on-land  oil  and  gas 
waste  disposal  facilities  are  available  in 
Alaska  to  the  other  Cook  Inlet  operators 
who  plan  to  drill  after  promulgation  of 
this  rule.  Therefore,  EPA  has  estimated 
the  costs  for  disposing  of  drilling  wastes 
at  an  on-land  oil  and  gas  waste  disposal 
site  in  Oregon. 

Also  with  regard  to  zero  discharge. 
EPA  received  information  from 
operators  concerned  that  compliance 
with  zero  discharge  could  significantly 
interfere  with  drilling  operations.  EPA 
has  investigated  the  significant  logistical 
difficulties  and  operational  problems 
presented  by  storing  and  transporting 
drilling  wastes  in  the  Cook  Inlet,  due  to 
the  space  constraints,  combined  with 
the  extensive  tidal  fluctuations,  strong 
currents,  and  ice  formation  during 
winter  months.  Also,  EPA  has  taken  into 
consideration  supplementary  costs 
incurred  by  additional  winter 
transportation  and  storage  of  drilling 
wastes  in  its  cost  evaluation  of  the  zero 
discharge  option  as  described  below. 

In  addition  to  zero  discharge,  EPA 
considered  allowing  the  discharge  of  the 
drilling  fluids,  drill  cuttings,  and 
dewatering  effluent  in  Cook  Inlet 
providing  the  discharge  met  certain     ■ 
limitations.  These  limitations  would 
prohibit  the  discharge  of  diesel  oil  and 
free  oil  using  the  static  sheen  test,  limit 
cadmimn  and  mercury  in  the  stock 
barite  used  in  fluid  compositions,  and 
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limit  toxicity  at  either  30.000  ppm  (SPP) 
or  a  more  stringent  toxicity  in  range  of 
100,000  ppm  (SPP)  to  1  million  ppm 
(SPP).  CHie  measiu«  of  toxicity  is  a  96 
hour  test  that  estimates  the 
concentration  of  suspended  particulate 
phase  (SPP)  from  a  filing  fluid  that  is 
lethal  to  50  percent  of  the  tested 
organisms.  See  40  CFR  part  435,  subpart 
A,  appendix  2).  Drilling  fluids  and  drill 
cuttings  not  meeting  these  limitations 
would  not  be  allowed  to  be  discharged, 
and  therefore,  would  have  to  be  injected 
or  sent  toahore  for  disposal. 

As  discussed  above,  one  option  at 
proposal  would  have  retained  the 
offshore  limitations  but  required  a  more 
stringent  toxicity  limit.  At  proposal, 
EPA  based  the  more  stringent  toxicity 
limitations,  in  part,  on  the  volume  of 
drilling  wastes  that  could  be  injected  or 
disposed  of  onshore  without  interfering 
with  ongoing  drilling  operations.  The 
more  stringent  toxicity  limit  would  have 
been  based  on  (1)  the  voliune  of  drilling 
wastes  that  could  be  subjected  to  zero 
discharge  without  interfering  with 
ongoing  drilling  operations  and  (2)  a 
specified  level  of  toxicity  selected  such 
that  no  more  than  this  volume  of  waste, 
determined  in  the  previous  step,  would 
exceed  the  specified  level  of  toxicity. 
However,  as  pointed  out  in  comments 
on  the  proposal  and  confirmed  with 
further  investigation,  there  are  a  number 
of  problems  with  the  database  that 
would  be  used  to  establish  a  more 
stringent  toxicity  limitation.  Many  of 
the  records  in  the  database  do  not  have 
either  a  waste  volume  identified  or 
indicate  whether  the  drilling  fluids  were 
discharged.  Where  waste  volumes  are 
reported,  the  methods  used  to  determine 
these  volumes  are  not  consistent  and 
they  are  not  docxunented.  It  is  also 
unclear  whether  the  volumes  and  fluid 
systems  reported  for  any  given  well 
represent  a  complete  record  of  the 
drilling  activity  associated  with  the 
well.  For  these  reasons,  EPA  rejected  the 
option  of  developing  a  more  stringent 
toxicity  limitation  for  the  final  rule. 

4.  BAT  and  NSPS  Options 

For  final  consideration,  EPA 
developed  two  options  for  the  BAT  and 
NSPS  level  of  control  for  drilling  fluids 
and  drill  cuttings.  Limitations  for  the 
dewatering  effluent  are  the  same  as 
those  for  drilling  fluids  and  drill 
cuttings.    . 

Option  1  would  require  zero 
disdiarge  of  drilling  fluids,  drill 
cuttings,  and  dewatering  effluent  for  all 
coastal  drilling  operations  except  those 
located  in  Cook  Inlet.  Allowable 
discharge*  limitations  for  drilling  fluids 
and  cuttings  in  Cook  Inlet  would  require 
compliance  with  a  toxicity  value  of  no 


less  than  30,000  ppm  (SPP);  no 
discharge  of  free  oil  (as  determined  by 
the  static  sheen  test);  no  discharge  of 
diesel  oil  and  1  mg/kg  of  merouy  and 
3  mg/kg  of  cadmium  in  the  stock  barite. 
Limitations  for  Cook  Inlet  are  identical 
to  the  limitations  appUcable  to  ofishore 
discharges  in  Alaska.  Option  1  was 
developed  taking  into  consideration  that 
Cook  Inlet  operations  are  unique  to  the 
industry  due  to  a  combination  of 
geology  available  for  grinding  and 
injection,  climate,  transportation 
logistics,  and  structural  and  space 
limitations  that  interfere  with  drilling 
operations. 

Option  2  would  prohibit  the  discharge 
of  drilling  fluids,  drill  cuttings,  and 
dewatering  effluent  from  all  coastal  oil 
and  gas  drilling  operations.  In  Cook 
Inlet,  this  option  uses  onshore  disposal 
as  a  basis  for  complying  with  zero 
discharge  of  drilling  fluids  and  drill 
cuttings.  Outside  of  Cook  Inlet,  this 
option  uses  a  combination  of  grinding 
and  injection  and  onshore  disposal  as  a 
basis  for  complying  with  zero  discharge 
of  drilling  fluids  and  drill  cuttings. 

&  Costs.  Operators  would  not  mcur 
any  costs  under  Option  1  because  the 
requirements  reflect  cxurent  practice. 

Costs  to  comply  with  Option  2  (zero 
discharge  all)  are  attributed  only  to 
Cook  Inlet  operators  (North  Slope 
operators  are  beneficially  reusing  a 
portion  of  their  drill  cuttings  and  all 
other  coastal  operators  are  already 
practicing  zero  discharge).  Costs  to 
comply  v/Uh  this  option  are  estimated  to 
be  approximately  $8,200,000  annually 
for  the  Cook  Inlet  operators.  The  basis 
for  this  cost  analysis  is  that  drilling   . 
fluids  and  drill  cuttings  generated  in 
Cook  Inlet  woidd  be  haided  to  shore  for 
disposal.  Costs  for  land  disposal  include 
water  vessel  transportation,  storage 
prior  to  transport  to  the  disposal  facility, 
truck  transportation  to  the  disposal 
facility,  and  landfill  disposal  costs. 
While  it  was  evaluated,  grinding  and 
injection  is  not  used  in  the  cost  basis  for 
Cook  Inlet  because,  as  mentioned 
earlier,  geology  amenable  to  grinding 
and  injection  does  not  appear  to  occur 
throughout  Cook  Inlet.  - 

To  determine  the  voliune  of  drilling 
wastes  requiring  disposal,  EPA  obtained 
the  projected  drilling  schedules  for  the 
Cook  Inlet  operators  using  information 
from  the  1993  Coastal  Oil  and  Gas 
Questioimaire  and  contacts  with 
industry.  Using  information  about  the 
voliune  of  drilling  fluids  and  drill 
cuttings  generated  per  well,  and  the 
projected  amount  of  drilling  over  the 
seven  years  following  scheduled 
promiUgation,  EPA  estimates  that  the 
total  amount  of  drilling  fluids  and  drill 
cuttings  annually  generated  firom  these 


drilling  operations  will  be 
approximately  89,000  barrels. 

EPA  also  considered  the  logistical 
difficulties  of  transporting  drilling 
wastes  in  Cook  Inlet  as  part  of  EPA's 
costing  analysis  of  the  options.  To 
achieve  zero  discharge,  platforms  woidd 
transport  drilling  wastes  to  the  eastern 
side  of  Cook  Inlet  by  supply  boat,  then: 
(1)  Transfer  the  wastes  to  barges  for 
transport  to  an  existing  landfill  facility 
on  the  west  side  of  the  Inlet  or  (2)  load 
these  wastes  onto  trucks  for  transport  to 
landfill  disposal  in  Oregon.  During 
periods  of  extensive  ice  floes,  the 
drilling  wastes  are  stored  on  the  east 
side  of  the  Inlet  for  extended  periods  of 
time. 

For  new  sources,  EPA  expects  that  the 
costs  of  complying  with  NSPS  would  be 
equal  to  or  less  than  those  for  existing 
sources.  Note  that,  due  to  the  high  cost 
of  installing  new  souirces  and  the  low 
expectation  of  return,  EPA  does  not 
expect  new  soiut:es  to  be  installed  in 
Cook  Inlet  independent  of  any  new 
environmental  regulations. 

EPA  also  analyzed  non-water  quality 
enviroiunental  impacts  for  BAT  and 
NSPS.  These  impacts  are  discussed  in 
Section  DC  of  the  preamble. 

b.  BAT  and  NSPS  Option  Selection. 
For  both  BAT  and  NSPS  control  of 
drilling  fluids,  drill  cuttings  and 
dewatering  effluent,  EPA  is  establishing 
zero  discharge  limitations,  except  for 
Cook  Inlet.  In  Cook  Inlet,  discharge 
limitations  include  no  discharge  of  bee 
oil,  no  dischai^  of  diesel  oil,  both  1 
mg/kg  mercury  and  3  mg/kg  cadmium 
limitations  on  the  stock  barite,  and  a 
toxicity  limitation  of  30,000  ppm  SPP. 
BAT  limitations  for  dewatering  effluent 
are  appUcable  prospectively.  BAT 
limitations  in  this  rule  are  not 
applicable  to  discharges  of  dewatering 
effluent  fit>m  reserve  pits  which  as  of 
the  eflective  date  of  this  rule  no  longer 
receive  drilling  fluids  and  drill  cuttings. 
Limitations  on  such  discharges  shall  bis 
determined  by  the  NPDES  permit 
issuing  authority. 

With  regard  to  coastal  facilities 
outside  of  Cook  Inlet,  zero  discharge  is 
technically  and  economically 
achievable  and  has  acceptable  non- 
water  quality  environmental  impacts 
because  it  reflects  current  indu^ry 
practices  \mder  existing  permit 
requirements. 

With  regard  to  coastal  facilities  in 
Cook  Inlet,  EPA  rejected  zero  discharge 
in  lai^  part  because  the  technology  of 
grinding  and  injection  has  not  been 
demonstrated  to  be  available  throughout 
Cook  Inlet.  Drilling  fluids  and  drill 
cuttings  cannot  be  injected  into 
producing  formations,  as  is  sometimes 
the  case  for  produced  water,  because 


66096    Federal  Register  /  Vol.  61,  No.  242  /  Monday.  December,  16,  1996  /  Rules  and  Regulations 


they  would  interfere  with  hydrocarbon 
recovery.  Thus,  operators  must  have 
available  different  formation  zones  with 
appropriate  characteristics  (e.g., 
porosity  and  permeability)  for  injection 
of  drilling  fluids  and  drill  cuttings.  See 
the  Coastal  Development  Docxunent  for 
discussion  of  geologic  characteristics  for 
the  injection  of  these  drilling  wastes. 
Unlike  the  coastal  region  along  the  Gulf 
of  Mexico  or  the  North  Slope  of  Alaska, 
where  the  subsurface  geology  is 
relatively  porous  and  formations  for 
injection  are  readily  available,  the 
geology  in  Cook  Inlet  is  highly 
fragmented  and  information  in  the 
record  indicates  that  formations  for 
injection  may  be  not  available 
throughout  Cook  Inlet.  EPA  reviewed 
information  where  attempts  to  grind  and 
inject  drilling  fluids  and  drill  cuttings 
failed  in  the  Cook  Inlet  area.  For 
example,  oi^  operator  attempted  to 
operate  a  grinding  and  injection  well  in 
the  Kenai  gas  field  failed  due  to 
downhole  mechanical  failure  of  the 
injection  well  (1992/1993).  There,  the 
well  experienced  abnormal  pressure  on 
the  well  annulus,  necessitating 
shutdown  of  the  disposal  operation.  The 
operator  also  attempted  annular 
pumping  of  drilling  fluids  and  drill 
cuttings  in  two  production  wells  in  the 
Ivan  River  Field  (onshore  on  the  west 
side  of  Cook  Inlet)  where  the  annuli  of 
both  wells  plugged  during  injection. 
Another  operator,  attempting  to  pump 
drilling  waste  into  the  annuli  of 
exploration  wells,  lost  the  integrity  of 
the  well. 

Because  not  all  of  the  drilling  fluids 
and  drill  cuttings  can  be  injected,  much 
of  the  waste  would  have  to  be  land 
disposed.  All  but  two  of  the  operators 
would  Likely  have  to  transport  their 
drilling  fluids  and  drill  cuttings  to  a 
disposal  facility  out  of  state;  the  two 
other  operators  privately  own  the  only 
drilling  waste  land  disposal  facility  near 
Cook  Inlet  (EPA  is  unaware  of  any  other 
onshore  disposal  facilities  coming  into 
existence,  as  Cook  Inlet  is  a  fairly  • 
mature  field  nearing  the  end  of  its 
useful  life.  All  but  one  of  the  existing 
platforms  were  installed  in  the  1960s. 
The  newest  platform  began  production 
in  1987,  but  production  from  the  facility 
has  remained  well  below  expectations.) 
Land  disposal  is  a  problem  for  Cook 
Inlet  operators,  analogous  to  those  faced 
by  o&hore  operators  in  Alaska,  because 
the  climate  and  safety  conditions  that 
exist  diuing  parts  of  the  year  in  Cook 
Inlet  make  transportation  of  drilling 
fluids  and  drill  cuttings  particularly 
difficult  and  hazardous.  The  harsh 
climate,  snow,  ice,  and  poor  visibility 
from  fog  and  snow  often  restrict  land 


and  sea  transportation.  Also,  the 
extensive  tidal  fluctuations  (frequently 
in  excess  of  30  fset),  strong  currents, 
and  ice  formation  during  winter  months 
in  the  Inlet  impose  severe  logistical 
difficiilties  for  storing  and  transporting 
the  drilling  wastes.  Moreover,  the 
limited  storage  space  on  platforms  and 
transportation-related  difficulties  and 
delays  associated  with  a  zero  discharge 
limitation  for  all  drilling  wastes  would 
impose  severe  operational  constraints 
on  drilling  activities.  Thus,  for  purposes 
for  BAT  and  NSPS,  EPA  does  not 
believe  that  land  disposal  of  all  drilling 
wastes  is  generally  available  for  Cook 
Inlet  operators. 

There  are  non- water  quality      ^     ^  - 
environmental  impacts  associated  with 
such  transportation  and  land  disposal. 
For  BAT,  EPA  estimates  that  zero 
discharge  would  result  in  5,200  Barrel 
of  Oil  Equivalents  (BOE)  of  fuel  being 
used  anniially,  resulting  in  36  tons  or 
72,000  pounds  of  air  emissions  to  move 
the  waste  from  Cook  Inlet  to  Oregon  and 
sites  near  Cook  Inlet.  While  EPA 
believes  the  non-water  quality 
environmental  impacts — in  and  of 
themselves — are  not  unacceptable,  by 
comparison  with  the  operational 
constraints  discussed  above  and 
pollutants  removed  by  zero  discharge, 
4,300  pounds  of  toxic  pollutants 
annually;  these  non-water  quality 
environmental  impacts  weigh  against 
reqxiiring  zero  discharge  in  Cook  Inlet. 

Again,  for  NSPS  control  of  drilling 
fluids,  driU  cuttings,  and  dewatering 
effluent,  EPA  is  establishing  zero 
discharge  limitations,  except  for  Cook 
Inlet.  In  Cook  Inlet,  discharge 
limitations  include  no  discharge  of  free 
oil,  no  discharge  of  diesel  oil,  both  1 
mg/kg  merciuy  and  3  mg/kg  cadmium 
limitations  on  the  stock  barite,  and  a 
toxicity  limitation  of  30,000  ppm  SPP. 
Both  inside  and  outside  of  Cook  Inlet, 
these  NSPS  limitations  are  technically 
and  economically  achievable  and  has 
acceptable  non-water  quality 
enviromnental  impacts  because  they 
reflect  ciurent  practice.  With  regard  to 
the  potential  for  a  barrier  to  entry,  NSPS 
are  equal  to  BAT  limitations.  BAT 
limitations  have  been  demonstrated  to 
be  economically  achievable  for  existing 
structures.  Design  and  construction  of 
pollution  control  equipment  on  new 
production  faciUties  is  genoally  less 
expensive  than  retrofitting  existing 
feciUties.  Therefore,  while  the  NSPS  are 
equal  to  BAT  limitations,  it  is  less  costly 
for  new  structures  to  meet  these 
requirements  and  these  costs  would  not 
inhibit  development  of  new  sources. 


5.  BCT 

a.  BCT  Cost  Test  Methodology.  EPA 
estabUshes  BCT  limitations  based  on  a 
methodology  which  became  effective 
August  22, 1986  (51  FR  24974,  July  9. 
1986).  This  methodology  compares  the 
costs  of  conventional  pollutant  removal 
under  BCT  with  the  cost  of  conventional 
pollutant  removal  at  a  publicly  owned 
treatment  works  (POTW).  A  description 
of  this  methodology  is  contained  in  the 
preamble  to  the  proposed  rule  (60  FR 
9428,  9444)  and  the  Coastal 
Development  Document.  If  all  options 
fail  either  of  the  two  tests,  then  BCT 
limitations  must  be  set  at  a  level  equal 
to  BPT  limitations. 

b.  BCT  Costs  Test  CalciUations  and 
Options  Selection,  (i)  Coastal 
Subcategory  Except  for  Cook  Inlet. 
Because  all  operatore  throughout  the 
coastal  subcategory,  except  in  Cook 
Inlet,  are  ciirrently  practicing  zero 
discharge  of  drilling  fluids  and  drill 
cuttings  and  dewatering  effluent,  zero 
discharge  was  the  only  option 
considered.  There  is  zero  cost  for  this 
limitation.  Thus,  EPA  determined  that 
zero  discharge  passes  the  BCT  cost  tests 
and  is  the  appropriate  BCT  limitation 
for  this  wastestream.  BCT  limitations  for 
dewatering  effluent  are  applicable 
prospectively.  BCT  limitations  in  this 
rule  are  not  applicable  to  discharges  of 
dewatering  effluent  from  reserve  pits 
which  as  of  the  effective  date  of  this  rule 
no  longer  receive  drilling  fluids  and 
drill  cuttings.  Limitations  on  such 
discharges  shall  be  determined  by  the 
NPDES  permit  issuing  authority. 

(ii)  Cook  Inlet.  EPA  considered  two 
BCT  options  for  Cook  Inlet:  BPT 
limitations  (no  free  oil)  or  zero 
discharge.  BCT  limits  in  the  final  rule 
are  established  equal  to  BPT.  Although 
zero  discharge  was  determined  to  be  not 
available  in  Cook  Inlet,  the  BCT  cost  test 
was  calculated  to  show  whether  such  a 
limitation  would  have  passed  the  cost 
test.  EPA  determined  that  zero  discharge 
limitations  would  not  have  passed  the 
BCT  cost  test.  Costs,  pollutant 
reductions,  and  the  results  of  the  BCT 
cost  test  are  presented  in  detail  in  the 
Coastal  Development  Document.  BCT 
limitations  for  dewatering  effluent  are 
applicable  prospectively.  BCT 
lija^tations  in  this  rule  are  not 
applicable  to  discharges  of  dewatering 
effluent  from  reserve  pits  which  as  of 
the  effective  date  of  this  rule  no  longer 
receive  drilling  fluids  and  drill  cuttings. 
Limitations  on  such  discharges  shall  be 
determined  by  the  NPDES  permit 
isstiing  authority. 
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6.  PSES  and  PSNS 

Section  307  of  the  CWA  authorizes 
EPA  to  develop  pretreatment  standards 
for  existing  sources  (PSES)  and  new 
sources  (PSNS).  Pretreatment  standards 
are  designed  to  prevent  the  discharge  of 
pollutants  that  pass  through,  interfere 
with,  or  are  otherwise  incompatible 
with  the  operation  of  POTWs.  The 
pretreatment  standards  for  existing 
sources  are  to  be  technology  based  and 
analogous  to  the  best  avail^le 
technology  economically  achievable 
(BAT)  for  direct  dischargers.  The 
pretreatment  standards  for  new  soiirces 
are  to  be  technology-based  and 
analogous  to  the  best  available 
demonstrated  control  technology  used 
to  determine  NSPS  for  direct 
dischargers.  New  indirect  discharging 
facilities,  like  new  direct  discharging 
facihties,  have  the  opportimity  to 
incorporate  the  best  available 
demonstrated  technologies,  including 
process  changes,  and  in-plant  controls, 
and  end-of-pipe  treatment  technologies. 
EPA  determines  which  pollutants  to 
regulate  in  PSES  and  PSNS  on  the  basis 
of  whether  or  not  they  pass  through, 
interfere  with,  or  are  incompatible  with 
the  operation  of  POTWs. 

Based  on  comments,  the  1993  Coastal 
Oil  and  Gas  Questioimaire,  and  other 
information  reviewed  as  part  of  this 
rulemaking,  EPA  has  not  identified  any 
existing  coastal  oil  and  gas  facilities 
which  discharge  drilling  fluids,  drill 
cuttings,  or  dewatering  effluent  to 
POTW's,  nor  are  any  new  faciUties 
projected  to  direct  these  wastes  in  such 
manner.  However,  due  to  the  high  solids 
content  of  drilling  fluids  and  drill 
cuttings,  EPA  is  establishing 
pretreatment  standards  for  existing  and 
new  sources  equal  to  zero  discharge 
because  these  wastes  woiUd  interfere 
with  POTW  operations.  For  further 
disciission,  see  the  Coastal  Envelopment 
Document.  For  PSNS,  zero  discharge 
would  not  cause  a  barrier  to  entry,  as 
further  discussed  in  the  Economic 
Impact  Analysis. 

B.  Produced  Water  and  Treatment. 
Workaver,  and  Completion  Fluids 

At  proposal,  produced  water  was 
discussed  and  analyzed  separately  from 
treatment,  workover,  and  completion 
fluids  (TWC).  However,  EPA  also 
proposed  that  discharge  limitations  for 
TWC  be  set  equal  to  discharge 
limitations  for  produced  water.  As 
stated  at  that  time,  based  on  responses 
to  the  1993  Coastal  Oil  and  Gas 
Questionnaire  and  EPA's  Region  10 
Discharge  Monitoring  Reports,  the 
typical  industry  practice  is  to  combine 
produced  water  with  treatment. 


workover,  and  completion  fluids  for 
piuposes  of  wastewater  treatment. 
Because  the  treatment  technologies  for 
these  wiistestreams  are  linked,  EPA  has 
combined  these  wastestreams  in  the 
final  rule  for  purposes  of  discussion. 

1.  Waste  Characterization 

Produced  water  is  brought  to  the 
siuface  diuing  the  oil  and  gas  extraction 
process  and  can  include:  formation 
water  extracted  along  with  oil  and  gas; 
injection  water  used  for  secondary  oil 
recovery  that  has  broken  through  the 
formation  and  mixed  with  the  extracted 
hydrocarbons;  and  various  well 
treatment  chemicals  added  during  the 
production  and  oil/water  separation 
processes.  Produced  water  is  the  highest 
voliune  waste  in  the  coastal  oil  and  gas 
industry.  Depending  on  the  age  of  a  well 
and  site-specific  formation 
characteristics,  the  produced  water  can 
constitute  between  2  percent  and  98 
percent  of  the  gross  fluid  production  at 
a  particular  well.  Generally,  in  the  early 
production  phase  of  a  well  the  produced 
water  volume  is  relatively  small  and  the 
hydrocarbon  production  makes  up  the 
bulk  of  the  fluid.  Over  time,  the 
formation  approaches  hydrocarbon 
depletion  and  the  produced  water 
volume  usually  exceeds  the 
hydrocarbon  production.  Based  on 
information  received  in  the  1993  Coastal 
Oil  and  Gas  Questionnaire,  the  average 
produced  water  rate  from  a  well  is 
approximately  1180  barrels  per  day 
(bpd)  in  Cook  Inlet  and  270  bpd  in  the 
Gulf  Coast.  EPA  estimates  under  current 
permit  requirements  that  119  million 
barrels  per  year  (bpy)  of  produced  water 
are  disdiai^ed  to  surface  waters  by  the 
coastal  oil  and  gas  industry. 

As  part  of  this  rulemaking,  EPA  has 
embarked  upon  a  systematic  effluent 
sampling  program  to  identify  and 
quantify  the  pollutants  present  in 
produced  water,  with  an  emphasis 
toward  the  identification  of  listed  toxic 
pollutants.  Details  of  EPA's  data 
collection  activities  are  presented  in  the 
Coastal  Development  Dociunent.  The 
information  collected  has  confirmed  the 
presence  of  a  niunber  of  organic  and     _ 
metal  toxic  pollutants  in  produced 
water. 

Pollutants  contained  in  produced 
water  discharges  from  facilities  in  the 
coastal  oil  and  gas  industry  with 
treatment  systems  able  to  meet  BPT 
permit  limits  were  identified  as  part  of 
EPA's  sampling  efi'ort.  A  summary  of 
the  data  from  these  sampling  activities 
is  contained  in  the  Coastal  Development 
Document.  EPA's  sampling  data  and  the 
industry-supplied  Cook  Inlet  Study 
identified  many  organic  toxic  pollutants 
and  12  of  the  13  metal  toxic  pollutants 


as  being  present  in  BPT  treated 
discharges  of  produced  water  following 
some  treatment  for  oil  and  grease  (oil) 
removal.  The  toxic  organics  most  often 
present  in  significant  amounts  were 
benzene,  naphthalene,  phenol,  toluene, 
and  ethylbenzene.  In  addition  to  the 
toxic  pollutants,  EPA  identified  total 
suspended  solids,  oil  and  grease,  and  a 
number  of  nonconventional  pollutants 
including  barium,  chlorides,  ammonia, 
magnesium,  strontium  and  iron  present 
in  produced  water. 

"TWC  fluids  are  primarily  generated 
during  production.  Well  treatment  and 
workover  fluids  are  inserted  downhole 
in  a  producing  well  to  iiu3«ase  a  well's 
productivity  or  to  allow  safe 
maintenance  of  the  well.  Completion 
fluids  are  inserted  downhole  after  a  well 
has  been  drilled,  and  serve  to  clean  the 
wellbore  and  maintain  pressure  prior  to 

Sroduction.  In  most  operations,  these 
uids  resiirface  with  die  production 
fluids  once  production  is  initiated  and 
can  be  reused,  discharged,  or  injected  in 
a  disposal  well. 

According  to  results  obtained  in  the 
1993  Coastal  Oil  and  Gas  Questionnaire, 
EPA  estimates  that  approximately 
275,000  bbls  (205,000  and  70,000  bpy  of 
treatment/workover  and  completion 
fluids  respectively)  of  TWC  fluids  are 
discharged  annually  from  coastal  oil 
and  gas  operations  in  Texas  and 
Louisiana  under  current  permit 
requirements. 

"rhe  composition  of  the  discharges  is 
highly  dependent  on  the  fluid's 
purpose,  but  they  generally  consist  of 
acids  (in  the  case  of  treatment)  or 
weighted  brines  (for  workover  of 
completion).  The  principal  pollutant  in 
these  fluids  is  oil  and  grease  ranging  in 
concentration  from  15  to  722  mg/1.  Total 
suspended  solids,  another  major 
constituent  in  these  fluids,  is  present  in 
concentrations  ranging  from  65  to  1600 
mg/1.  Prominent  toxic  metals  that  exist 
in  these  wastes  include  chromium, 
copper,  lead,  and  zinc.  Priority  organics 
are  also  present  including  acetone, 
benzene,  ethylbenzene,  xylene,  toluene, 
and  naphthalene. 

Under  current  permit  requirements, 
EPA  estimates  that  approximately 
314,000  poimds  of  priority  pollutants 
and  3,700,000  pounds  of  conventional 
pollutants  are  being  discharged 
annually  into  the  coastal  subcategory.  In 
addition,  approximately  2.55  million 
poimds  of  nonconventionals  are  being 
discharged  including  boron,  caldiun, 
cobalt,  iron,  manganese,  molybdenum, 
tin,  vanadium,  and  yttrium. 

2.  Selection  of  Pollutant  Parameters 

a.  Pollutants  Regulated.  Where  zero 
discharge  is  required,  all  pollutants 
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found  in  produced  water  and  treatment, 
workover,  and  completion  fluid 
discharges  are  controlled.  Where 
discharges  ate  allowed,  i.e..  Cook  Inlet, 
EPA  is  regulating  oil  and  grease  under 
BAT  as  an  indicator  pollutant 
controlling  the  discharge  of  toxic  and 
nonconventional  pollutants. 
Operationally,  oil  and  grease  is 
measured  by  EPA's  method  for  Total  Oil 
and  Grease.  Oil  and  grease  is  limited  for 
produced  water  imder  BCT  as  a 
conventional  pollutant.  BCT  limits  for 
treatment,  workover,  and  completion 
fluids  prohibit  the  discharge  of  "free 
oil"  as  a  sxurogate  for  control  over  the 
convention^  pollutant  "oil  and  grease." 
No  discharge  of  "free  oil"  is  determined 
by  the  static  sheen  test.  EPA  is 
prohibiting  discharge  of  "free  oil"  as  a 
surrogate  for  control  over  the 
conventional  poUutant  "oil  and  grease" 
in  recognition  of  the  complex  natiue  of 
the  oils  present  in  drilling  fluids, 
including  crude  oil  from  the  formation 
being  drilled.  Oil  and  grease  is  limited 
under  NSPS  as  both  a  conventional 
pollutant  and  as  an  indicator  pollutant 
controlling  the  discharge  of  toxic  and 
nonconventional  poUutants. 

It  has  been  shown  (see  the  Coastal 
Development  Dociunent)  that  oil  and 
grease  serves  as  an  indicator  for  toxic 
pollutants  in  the  produced  water 
wastestream,  including  phenol, 
naphthalene,  ethylbenzene,  and  toluene. 
During  its  development  of  the  Offshore 
Guidelines,  EPA  showed  that  gas 
flotation  technology  (the  technology 
basis  for  the  oil  and  grease  limitations) 
removes  both  metals  and  organic 
compoimds,  resulting  in  lower 
concentration  levels  in  the  discharge  for 
the  above  toxic  pollutants  (see  Section 
DC  of  the  Offshore  Development 
Document). 

b.  Pollutants  Not  Regulated.  For  Cook 
Inlet,  EPA  evaluated  the  feasibiUty  of 
regulating  separately  each  of  the 
constituents  present  in  produced  water 
and  treatment,  workover,  and 
completion  Quids  during  the 
development  of  the  Offshore  Guidelines. 
Based  on  that  analysis,  EPA  determined 
for  the  Coastal  Guidelines  that  it  is  not 
feasible  to  regulate  each  poUutant 
individually  for  reasons  that  include  the 
following:  (1)  The  variable  nature  of  the 
number  of  constituents  in  the  produced 
water  and  treatment,  workover,  and 
completion  fluids,  (2)  the  impracticality 
of  measuring  a  large  niunber  of  analytes, 
many  of  them  at  or  just  above  trace 
levels,  (3)  use  of  technologies  for 
removal  of  oil  which  are  effective  in 
removing  many  of  the  specific 
pollutants,  and  (4)  many  of  the  organic 
pollutants  are  directly  associated  with 
oil  and  grease  because  they  are 


constituents  of  oil,  and  thus,  are  directly 
controlled  by  the  oil  and  grease 
limitation.  Siae  the  Coastal  Develojnnent 
Document  for  more  details. 

3.  Control  and  Treatment  Technologids 

a.  Current  Practice.  With  regards  to 
produced  water,  information  collected 
by  EPA  through  the  1993  Coastal  Oil 
and  Gas  Questionnaire  as  well  as 
industry  contacts  indicate  that  no 
coastal  oil  and  gas  facihties  are 
discharging  in  Alabama,  Alaska's  North 
Slope,  California,  Florida,  or 
Mississippi.  This  is  due  to  a 
combination  of  factors  including 
operational  preference,  waterflooding, 
and/or  state  and  federal  requirements. 
The  Lovusiana  Department  of 
Environmental  Quality  issued 
regulations  in  1992  (LAC:33,  DC,  7.708) 
which  prohibit  discharges  of  produced 
water  to  fresh  water  areas  characterized 
as  "upland"  after  July  1, 1992.  The 
Louisiana  regulation  defines  "upland" 
as  "any  land  not  normally  inimdated 
with  water  and  that  would  not,  under 
normal  circiunstances,  be  characterized 
as  swamp  of  fresh,  intermediate, 
brackish  or  saline  marsh".  The 
regulation  does,  however,  allow 
discharges  of  produced  water  to  a  major 
deltaic  pass  of  the  Mississippi  River  or 
to  the  Atchafalaya  River  below  Morgan 
City.  The  same  regulation  also  requires 
that  discharges  inland  of  the  inner 
boundary  of  the  Territorial  Seas  into 
intermediate,  brackish  or  saline  waters 
must  either  cease  discharges  or  comply 
with  a  specific  set  of  effluent 
limitations.  These  requirements  must  be 
met  within  a  certain  time  frame,  as 
required  in  the  regulations,  but,  no  later 
than  January  1997. 

In  addition,  EPA  issued  general 
NPDES  permits  (60  FR  2387,  January  9, 
1995)  for  production  wastes  that 
prohibit  cfescharges  of  produced  water 
in  coastal  areas  of  Texas  and  Louisiana. 
The  permits  do  not,  however,  apply  to 
produced  water  derived  from  the 
ofiishore  subcategory  which  is 
discharged  into  a  main  pass  of  the 
Mississippi  River  or  Atchafalaya  River 
below  Morgan  Qty.  Along  with  the 
general  permits,  EPA  issued  an 
Administrative  Order  allowing  until 
January  1997  to  comply  with  the  zero 
discharge  requirement.  Thus,  although 
many  coastal  oil  and  gas  operators  are 
currently  discharging  produced  water, 
current  permit  requirements  and 
administrative  orders  indicate  that  the 
only  facilities  projected  to  be 
discharging  by  January  1997  would  be 
those  in  Cook  Inlet,  Alaska,  and  six 
facilities  discharging  to  a  major  deltaic 
pass  of  the  Mississippi  River. 


Subsequent  to  EPA's  issuance  of  the 
final  coastal  production  permits.  82 
feciUties  (as  of  the  date  of  this  writing) 
in  Texas  have  applied  to  EPA  Region  6 
for  individual  NPDES  permits 
authorizing  discharge  of  produced 
water.  Additionally,  the  U.S. 
Department  of  Energy  has  provided  the 
State  of  Louisiana  with  comments  and 
analyses  suggesting  a  change  in  the 
Louisiana  state  law  requiring  zero 
discharge  of  produced  water  to  open 
bays  by  January  1997. 

The  current  BPT  regulations 
established  for  the  coastal  subcategory 
limit  the  oil  and  grease  content  in  the 
discharged  produced  water.  Existing 
technologies  for  the  removal  of  oil  and 
grease  include  gravity  separation,  gas 
flotation,  heat  and/ or  chemical  addition 
to  assist  oil-water  separation,  and 
filtration.  Methods  for  the  discharge  or 
disposal  of  produced  water  from 
faciUties  in  the  coastal  subcategory 
include  bee  fall  discharge  to  surface 
waters,  discharge  below  the  water 
siu^ace,  use  of  channels  to  convey  the 
discharge  to  water  bodies,  and  injection 
via  r^ulated  Class  II  Underground 
Injection  Control  (UIC)  wells  into 
imderground  formations.  As  an 
alternative,  a  number  of  production  sites 
transport  produced  water  by  pipeline, 
truck  or  barge  to  shore  facilities  for 
disposal  in  UIC  Class  II  wells.  At  times, 
this  transport  consists  of  the  gross  fluid 
produced  and  the  oil-water  separation 
takes  place  at  the  off-site  facility. 

While  sampling  data  has  indicated 
quantifiable  reductions  of  naphthalene, 
lead,  and  ethylbenzene  by  BPT 
treatment  (i.e.,  by  oil-water  separation 
technology),  this  data  also  demonstrates 
the  presence  of  significant  levels  of 
toxic  pollutants  remaining  in  the  treated 
effluent. 

With  regard  to  treatment,  workover, 
and  completion  fluids,  current 
requirements  for  the  control  of 
discharges  from  these  fluids  include 
BPT  limitations  prohibiting  free  oil. 
EPA's  final  general  permits  applicable 
to  discharges  from  coastal  oil  and  gas 
drilling  operations  in  Texas  and 
Louisiana  further  prohibit  discharges  of 
treatment,  workover  and  completion 
fluids  to  freshwater  areas.  Methods  for 
treatment  and  discharge  or  disposal 
include: 

*  Treatment  and  disposal  along  with 
the  produced  water 

*  Neutralization  for  pH  control  and 
discharge  to  siuface  waters 

*  Onshore  disposal  and/or  treatment 
and  discharge  in  coastal  or  offshore 
areas. 

In  addition,  these  fluids  may  in  some 
cases  be  reused, 
b.  Additional  Technologies. 
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In  developing  the  regulation.  EPA 
evaluated  several  treatment  technologies 
for  application  to  the  produced  water 
and  treatment,  workover,  and 
completion  fluid  wastestreams.  These 
technologies  were  considered  for 
implementation  at  the  coastal 
production  sites  and  at  the  shore 
radlities  where  much  of  the  produced 
water  is  currently  treated  for  subsequent 
discharge  to  coastal  subcategory  waters. 

(1)  Improved  Gas  Flotation. 

Gas  flotation  is  a  treatment  process 
that  separates  low-density  solids  and/or 
liquid  particles  (e.g..  oil  and  grease) 
from  liquid  [e.g.,  water)  by  introducing 
small  gas  (usuidly  air)  bubbles  into 
wastewater.  As  minute  gas  bubbles  are 
released  into  the  wastewater,  suspended 
solids  or  liquid  particles  are  captured  by 
these  bubbles,  causing  them  to  rise  to 
the  sur&ce  where  they  are  skimmed  off. 

EPA  considered  as  an  option  using 
gas  flotation  technology  with  chemical 
addition  as  a  basis  for  improving  BPT- 
level  performance.  This  option  would 
require  all  coastal  discharges  of 
produced  water  to  comply  with  oil  and 
grease  limitations  of  29  mg/1  monthly 
average  and  a  daily  maximum  of  42  mg/ 
1.  Tlie  technology  basis  for  these 
limitations  is  improved  operating 
performance  of  gas  flotation  technology. 
EPA  has  determined  that  gas  flotation 
systems  could  be  improved  to  increase 
removal  efficiencies — i.e.,  the  amoimt  of 
pollutants  removed.  Specific 
mechanisms  include  proper  sizing  of 
the  gas  flotation  unit  to  improve 
hydraxilic  loading  (water  flow  rate 
through  the  equipment),  adjiistment  and 
closer  monitoring  of  engineering 
param^ers  such  as  recycle  rate  and 
shear  forces  that  can  affect  oil  droplet 
size  (the  smaller  the  oil  droplet,  the 
more  difficult  the  removal),  additional 
maintenance  of  process  equipment,  and 
the  additicm  of  chemicals  to  the  gas 
flotation  unit.  (See  O&hore 
Development  Document  Section  DC) 

The  addition  of  chemicals  can  be  a 
particularly  effective  means  of 
increasing  the  amoimt  of  pollutants 
removed.  Because  the  performance  of 
gas  flotation  is  highly  dependent  on 
"bubble-particle  interaction,"  chemicals 
that  enhance  that  interaction  will 
increase  pollutant  removal. 

Gas  flotation  is  a  technology  which 
has  been  used  for  many  years  in  treating 
prodtioed  water.  This  technology 
formed  the  basis  for  the  BPT  regulations 
EPA  promulgated  in  1979.  In 
developing  final  effluent  limitations, 
guidelines  and  standards  for  the 
offshore  subcategory  (58  PR  12454; 
March  4. 1993).  EPA  evaluated 
comments  and  data  submitted  by  the  - 
industry  which  strongly  urged  EPA  to 


select  improved  gas  flotation  tedinology 
as  the  basis  for  BAT  limits  and  NSPS. 
based  on  data  presented  by  the  Offshore 
Opoators  Committee's  (OOCs)  83 
Platform  Composite  Study.  Industry 
further  noted  that  chemical  additives 
would  improve  the  amoimt  of  oil  and 
grease  in  produced  water  that  could  be 
removed.  EPA  thoroughly  reviewed 
these  comments  and  additional  data, 
and  agreed  with  industry  that  improved 
gas  flotation  was  the  appropriate 
technology  for  setting  BAT  limits  and 
NSPS  in  the  offshore  subcategory. 

In  establishing  BAT  limits  and  NSPS 
for  produced  water  in  the  Offshore 
Subcategory,  EPA  evaluated  the  effluent 
data  from  the  platforms  in  the  83 
Platform  Composite  Study  identified  as 
using  improved  gas  flotation  (e.g.,  use  of 
gravity  separators  and  chemical 
additives).  First,  EPA  modeled  the 
ofEshore  platform  with  "median"  oil  and 
grease  effluent  values — i.e.,  50  percent 
of  the  platforms  in  the  database  had  oil 
and  grease  effluent  values  above  (and  50 
percent  below)  the  median  of  the 
effluent  values  measured  at  the  median 
platform.  Based  on  the  oil  and  grease 
measured  at  the  median  platform  after 
improved  gas  flotation  treatment,  and 
allowing  for  average  "within-platform" 
variability,  EPA  set  a  daily  mayitniim 
limit  on  oil  and  grease  at  42  mg/1,  and 
a  30-day  average  of  29  mg/1  as  the  BAT 
limits  and  NSPS.  (See  58  FR  12462. 
March  4, 1993.) 

Since  there  are  fewer  operational 
constraints  for  coastal  facilities  than 
there  are  for  ofEshore  facilities,  the  BAT 
and  NSPS  limitations  developed  for  the 
ofbhore  subcategory,  based  on 
improved  gas  flotation  technology,  are 
tedmologically  achievable  in  the  coastal 
subcategory. 

(2)  Injection.  EPA  also  considered 
using  injection  technology  as  a  basis  for 
setting  a  zero  discharge  requirement 
under  this  rule.  With  the  exception  of 
Cook  Inlet,  injection  of  produced  water 
is  widely  practiced  by  fesilities  in  the 
coastal  subcateg<Hy.  independent  of  this 
rule,  all  coastal  facilities  in  Alabama, 
California,  Florida,  and  the  North  Slope 
of  Alaska  are  currently  practicing  zero 
discharge  and,  as  of  January  1, 1997. 
EPA  estimates  that  at  least  80%  to 
99.9%  of  all  coastal  facilities  in 
Louisiana  and  Texas  wiU  be  practicing 
zero  discharge.  The  80%  estimate  is 
based  on  subbacting  the  sum  of  the  6 
fedlities  discharging  into  a  major  deltic 
pass  of  the  Mississippi,  the  82  facilities 
discharging  to  Louisiana  open  bays,  and 
the  82  bcilities  associated  with 
uidividual  permit  applicants  in  Texas 
from  the  853  total  coastal  facilities 
estimated  to  exist  along  the  Gulf  of 
Mexico.  The  99.9%  estimate  is  based  on 


subtracting  the  number  of  &cihties 
discharging  into  a  major  deltic  pass  of 
the  Mississippi  from  the  total  number 
coastal  facilities  along  the  Gulf  of 
Mexico.  Additionally,  using  a 
combination  of  Coastal  Survey 
informaticHi  and  couitfs  of  fudlities 
known  to  be  dischmging,  EPA  estimated 
that  62%  of  coastal  facilities  along  the 
Gulf  of  Mexico  were  practicing  zero 
discharge  in  1994.  For  the.on^ore 
subcat^ory.  injection  is  the 
predominant  technology  used  to  comply 
with  the  zero  discharge  1979  BPT 
limitation.  Injection  technology  for 
produced  water  consists  of  injecting 
produced  water,  under  pressure,  into 
Class  n  UIC  wells  into  underground 
formations.  This  option  results  in  no 
discharge  of  produced  water  to  surface 
waters. 

4.  Other  Technologies 

Other  technologies  considered  but 
rejected  are  discussed  in  the  Coastal 
Development  Document 

5.  Options  Considered 

EPA  considered  several  options  in 
developing  BCT,  BAT,  NSPS,  PSES  and 
PSNS  limitations  for  discharges  of 
produced  water  and  treatment, 
woriiover,  and  completion  fluids  by 
coastal  faciUties  or  in  coastal  locations. 
The  bases  for  these  options  were  gas 
flotaticm,  improved  gas  flotation, 
injection,  or  a  combination  of  injection 
and  improved  gas  flotation.  As 
proposed,  implementation  of  limitations 
on  discharges  of  ofiishore  wastes  into  the 
coastal  subcategory  is  accomplished  by 
the  addition  of  language  describing  the 
applicability  of  subcategory  limitations 
when  crossing  subcategory  boundaries 
and  modification  of  the  appUcabiUty 
language  for  the  ofEshore  subcategory. 
Limitations  for  the  Agricultural  and 
Wildlife  Water  Use  Subcategory  and  the 
reserved  status  of  the  Stripper 
Subcategory  are  not  affected  by  changes 
in  the  applicability  language. 

The  three  options  se&cted  for  final 
consideration  in  developing  BAT  and 
NSPS  for  control  of  produced  water  are 
listed  below  with  limitations  associated 
with  the  options  alloMnng  discharges: 

Option  1 — (Zero  Discharge;  Except  Major 
Deltaic  Pass  and  Cook  Jaht  Bated  On 
Unproved  Gat  Flotation):  With  the  exceptioo 
of  fedlities  in  Cook  Inlet  and  fecilities 
discharging  ofEritore  produced  water  into  the 
coastal  fubcategory  waters  of  a  major  deltaic 
pass  of  the  Mississippi  River  or  the 
Atchafalaya  River  below  Mocgan  Qty,  all 
coastal  oil  and  gas  facilities  and  all  iKdlities 
discharging  oSihore  produced  water  into 
coastal  locations  would  be  prohibited  from 
discharging  produced  water  and  treatment, 
workover,  and  completion  fluids.  Coastal 
iarilitias  in  Cook  Imet  and  fKiiitias 
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dischaigiiig  offshore  produced  water  into  a 
major  deltaic  pass  would  be  required  to 
comply  with  oil  and  grease  limitations  of  29 
mg/1  monthly  average  and  42  mg/1  daily 
mnyimiiTn  based  on  improved  perfocmance  of 
gas  flotation. 

Option  2 — ^Zaro  Discharge:  Except  Cook 
bdet  Based  On  Improved  Gas  Flotation): 
With  the  exception  of  coastal  facilities  in 
Ckxik  Inlet,  all  coastal  oil  and  gas  facilities 
wrould  be  prohibited  from  discharging 
produced  water  and  treatment,  workover, 
and  completion  fluids.  Discharges  of  o&hore 
produced  water  and  treatment,  workover, 
and  completion  fluids  would  be  prohibited 
when  the  wastes  are  disposed  in  coastal 
locations.  Coastal  facilities  in  Cook  Inlet 
would  be  required  to  comply  with  oil  and 
grease  limitations  of  29  mg/l  monthly  average 
and  42  mg/1  daily  maximum  based  on 
improved  performance  of  gas  flotation. 

Option  3— (Zero  Discharge  All):  For  all 
coastal  focilities,  this  option  would  prohibit 
discharges  of  produced  water  and  treatment, 
WOTkovw,  and  completion  fluids  based  on 
injectioa.  Further,  discharges  of  o&hore 
pitxluced  water  and  treatment,  workover, 
and  completion  fluids  would  be  prohibited 
in  coastal  locations. 

For  BCT,  BPT  and  currently 
applicable  pennit  limitations  wen 
consideied  in  addition  to  the  three 
previously  mentioned  options  for  BAT 
and  NSPS.  For  produced  water,  BPT 
limitations  include  limitations  on  oil 
and  grease  of  48  mg/1  for  Monthly 
Average  and  72  mg/1  for  Daily 
Maximum.  For  treatment,  workover,  and 
ccHnpletion  fluids,  BPT  limitations 
include  no  discharge  of  free  oil  and 
current  permits,  where  applicable, 
pvokibit  the  discharge  of  these  fluids 
into  fresh  waters  of  Texas  and 
Louisiana. 

For  PSES  and  PSNS,  the  only  option 
considered  is  z«t>  discharge. 

With  regard  to  options  presented  at 
proposal:  (1)  Options  for  treatment, 
workover,  and  completion  fluids  have 
been  incorporated  into  the  options  for 
produced  water  and  (2)  one  option  was 
added.  The  option  that  considers 
allowing  the  discharge  of  offshore 
produced  water  into  a  major  deltaic  pass 
of  the  Mississippi  River  was  included  in 
response  to  comments.  In  response  to 
comments,  specific  alternatives  have 
been  developed  and  examined  carefully 
for  facilities  ciurently  discharging 
ofEshore  produced  water  into  a  major 
deltaic  pass  of  the  Mississippi  River  or 
the  Atchafalaya  River  below  Morgan 
City.  EPA  has  identified  six  facilities 
with  eight  outfalls  discharging  of&hore 
produced  water  into  a  major  deltaic  pass 
of  the  Mississippi  River  and  no  facilities 
discharging  offshore  produced  water 
into  the  Atchafalaya  River  below 
Morgan  Qty. 

The  specific  alternatives  discussed 
above  have  been  developed  for  Cook 


Inlet  to  account  for  the  different 
operational  practices,  geological 
situations,  and  economic  considerations 
that  exist  in  Cook  Inlet. 

4.  BAT  and  NSPS  Options    TT  \,. 

EPA  is  selecting  "Option  2 — Zero 
discharge;  Except  Cook  Inlet  Based  On 
Improved  Gas  Flotation"  for  the  BAT 
and  NSPS  level  of  control  for  produced 
water. 

a.  Rationale  for  Selection  of  BAT 

(1)  Coastal  Subcategory  (except  Cook 
Inlet) 

EPA  is  establishing  zero  discharge  as 
BAT  for  the  coastal  subcategory  {except 
for  Cook  Inlet)  because  it  is  technically 
available,  economically  achievable  aixl 
reflects  the  appropriate  level  of  BAT 
control. 

Zero  discharge  of  produced  water  is 
technically  available.  Zero  Discharge  of 
produced  water  has  been  required  of 
onshore  facilities  since  EPA 
promulgated  BPT  regulations  for  the 
onshore  subcategory  of  the  oil  and  gas 
industry  in  1979.  40  CFR  part  435, 
subpart  C  (44  FR  22069;  April  13. 1S79). 
With  the  exception  of  Cook  Inlet, 
injection  of  produced  water  is  widely 
practiced  by  facilities  In  the  coastal 
subcategory.  Independent  of  this  rule, 
all  coastal  facilities  in  Alabama, 
California,  Florida,  and  the  North  Slope 
of  Alaska  are  currently  practicing  zero 
discharge  and,  as  of  January  1, 1997. 
EPA  estimates  that  at  least  80%  to 
99.9%  of  all  coastal  facilities  in 
Louisiana  and  Texas  will  be  practicing 
zero  discharge.  The  80%  estimate  is 
based  on  subtracting  the  siun  of  the  6 
facilities  discharging  into  a  major  deltic 
pass  of  the  Mississippi,  the  82  facilities 
discharging  to  Louisiana  open  bays,  and 
the  82  fociUties  associated  with 
individual  permit  applicants  in  Texas 
from  the  853  total  coastal  facilities 
estimated  to  exist  along  the  Gulf  of 
Mexico.  The  99.9%  estimate  is  based  on 
subtracting  the  nimiber  of  facilities 
discharging  intp  a  major  deltic  pass  of 
the  Mississippi  from  Uie  total  niunbra-  of 
coastal  facilities  along  the  Gulf  of 
Mexico.  Additionally,  using  a 
combination  of  Coastal  Survey 
information  and  coimts  of  fadlities 
known  to  be  discharging,  EPA  estimated 
that  62%  of  coastal  bcilities  along  the 
Gulf  of  Mexico  were  practicing  zero 
discharge  in  1994.  Some  coastal 
operators  have  volimtarily  upgraded  to 
zero  discharge  technologies  while  other 
coastal  operators  have  been  subject  to 
consent  decrees  requiring  zero  discharge 
in  citizen  suits  filed  by  envircmmental 
groups.  Zero  discharge  is  available  to 
coastal  facilities  in  the  Gulf  of  Mexico 
region  because  formations  appropriate 
for  injection  are  available. 


In  response  to  conmients  that 
operators  discharging  offshore  produced 
water  into  a  major  deltaic  pass  of  the 
Mississippi  should  not  be  subject  to 
zero  discharge,  EPA  closely  examined 
these  facilities.  However,  EPA  has 
identified  no  basis  for  providing  these 
facilities  with  limitations  other  than 
those  established  for  the  coastal 
subcategcxy  outside  of  Cook  Inlet. 
Injection  has  been  widely  demonstrated 
in  practice  as  avaiM>le  to  coastal 
facilities  in  states  along  the  Gulf  Coast, 
including  facilities  discharging  coastal 
produced  water  that  are  near  these 
facilities  discharging  ofEshore  produced 
water. 

Zero  discharge  for  the  coastal 
subcategory,  except  Cook  Inlet,  is 
economically  achievable.  As  discussed 
below,  EPA  conducted  the  economic 
analysis  imder  two  baselines,  the 
current  regulatory  requirements  baseline 
and  an  alternative  baseline.  Under  the 
current  requirements  baseline,  the  only 
facilities  outside  of  Cook  Inlet  that  are 
incurring  costs  as  a  result  of  this  rule  are 
those  discharging  wastes  from  the 
o&hore  subcategory  into  a  "major 
deltaic  pass."  Under  the  alternative 
baseline,  facilities  outside  of  Cook  Inlet 
that  are  incurring  costs  as  a  result  of  this 
rule  includes  those  discharging  wastes 
from  the  offshore  subcategory  into  a 
"major  deltaic  pass,"  individual  permit 
applicants  in  Texas,  and  Louisiana  open 
bay  dischargere. 

No  clostires  are  projected  for  the  six 
facilities  discharging  to  a  major  deltaic 
pass.  Major  pass  facilities  incur  costs 
and  impacts  under  both  the  current 
reqtiirements  and  the  altonative 
baselines.  For  major  pass  operations,  tke 
lifetime  production  loss  is  expected  to 
be  up  to  3.4  million  total  BOE,  which 
is  0.6  percent  of  estimated  lifetime 
production  bom  these  facilities.  While 
these  losses  may  be  significant  for  these 
dischargers,  in  context  of  the  coastal 
subcategory  as  a  whole,  this  production 
loss  represents  0.3  percent  of  the  coastal 
production  along  the  Gulf  of  Mexico. 
Employment  losses  in  both  Cook  Inlet 
and  along  the  Gulf  Coast  are  acceptable, 
see  section  Vm.  Considering  this  small 
percentage  loss  of  BOE  and  profitability, 
coupled  with  the  determination  of  no 
closures,  EPA  believes  that  zero 
discharge  is  economically  achievable 
under  the  CWA. 

For  individual  permit  applicants  in 
Texas  and  Louisiana  open  bay 
dischargere.  a  total  of  up  to  94  wells 
may  be  first  year  shut-ins  under  zero 
discharge.  Individual  permit  applicants 
in  Texas  and  Louisiana  open  bay 
dischargers  are  considered  to  have 
financial  impacts  only  imder  the 
alteniative  baseline.  These  wells  are 
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approximately  2  percent  of  all  Gulf  of 
Mexico  coastal  wells.  EPA  estimates 
related  production  losses  would  be 
approximately  12.9  million  BOE.  This 
represents  less  than  one  percent  of  all 
Gulf  coastal  production,  most  of  which 
is  in  compliance  with  zero  discharge 
requirements.  A  maximum  of  1  firm 
among  the  Louisiana  open  bay 
dischargers  and  3  firms  among  the 
individual  permit  applicants  fiom  Texas 
could  fioil  as  a  result  of  the  proposed 
regulatory  options.  However.  EPA's 
modeling  tends  to  overestimate 
economic  impacts  and  firm  failiires. 
since  these  models  project  that  some 
currently  operating  firms  have  already 
failed.  Tliese  potential  failures  represent 
less  than  one  percent  of  all  Gulf  of 
Mexico  coastal  firms.  EPA  also  did  a 
facility  level  analysis,  conducted  in 
response  to  facility-level  information 
received  fiom  Texas  very  late  in  the 
rulemaking,  that  shows  fewer  wells  are 
baseline  failures  and  fawer  wells  fail 
due  to  the  costs  of  this  rule  because 
wells  combine  efforts  for  treatment  and 
production.  EPA  views  the  small 
percentage  loss  of  BOE  and  profitability, 
coupled  with  the  determination  of  a 
small  number  of  firm  closures,  to  meet 
the  definition  of  economic  achievability 
imder  the  CWA. 

The  non-water  quality  environmental 
impacts  of  zero  discharge,  discussed  in 
section  IX.  are  acceptable. 

(2)  Cook  Inlet 

EPA  is  establishing  BAT  limitations 
based  on  improved  gas  flotation,  rather 
than  zero  discharge.  EPA  rejects  zero 
discharge  of  produced  v(jatei  because 
zero  discharge  is  not  economically 
achievable  in  Cook  Inlet 

EPA  considered  Cook  Inlet  separately 
from  other  areas  in  the  coastal 
subcategory  because  Cook  Inlet  is 
geognphically  isolated  from  other  areas 
in  the  coastal  subcategory,  zero 
discharge  of  produced  water  would 
have  diqpropMQrtionately  adverse 
economic  impact  in  Cook  Inlet 

Unlike  states  along  the  Gulf  Coast, 
only  the  production  formation  is 
generally  avail^le  for  injection  of 
produced  water.  Because  of  this,  zero 
discharge  would  require  the  addititmal 
costs  associated  with  piping  produced 
water  from  existing  producti<m  facilities 
to  existing  waterflood  injection  sites. 

EPA's  economic  analysis  shows  a 
disproportionate  impact  of  zero 
discharge  on  Cook  Inlet  as  compared 
with  the  rest  of  the  coastal  suboitegory. 
EPA  projects  that  zero  discharge 
requirements  for  Cook  Inlet  would  close 
1  of  the  13  existing  production 
platforms  and  result  in  the  loss  of  108 
jobs  in  the  oil  and  gas  industry  in  Cook 
Inlet  In  addition,  there  are  severe 


economic  impacts  on  two  additional 
platforms  that  were  projected  to  fail  at 
proposal.  These  disproportionate 
impacts  are  demonstrated  by  a  loss  in 
net  present  value  in  Cook  Inlet  of  18.5 
percent  as  compared  to  only  1.4  percent 
in  the  Gulf  coast  under  the  current 
requirements  baseline.  In  addition,  there 
are  disproportionate  impacts  in  Cook 
Inlet  with  regard  to  employment,  whne 
Cook  Inlet  akeady  suffers  from 
unemployment  higher  than  the  national 
average  and  higher  than  the  rest  of  the 
coastal  subcategory.  The  most  recently 
reported  (1991)  unemployment  rate  in 
Cook  Inlet  is  12.7  percent,  as  oxnpared 
with  the  unemployment  rate  in  the  Gulf 
coast  of  6.2  to  6.4  percent  and  the 
national  unemployment  rate  of  about 
5.2  percent).  The  loss  of  108  jobs  that 
would  occur  in  Cook  Inlet  from  zero 
disclu^ge  would  raise  the 
unemployment  level  in  Cook  Inlet  0.5 
percent,  to  13.2  percent.  Thus,  zero 
discharge  would  worsen  the  serious 
unemployment  situation  that  exists  in 
Cook  Inlet  Because  Cook  Inlet  is 
economically  and  geographically 
isolated  and  the  economic  effects  of  zero 
discharge  in  Cook  Inlet  are  significant 
and  disproportionately  worse  than  they 
are  in  the  rest  of  the  subcategory,  EPA 
rejects  zero  discharge  in  Cook  Inlet  as 
not  economically  achievable. 

Limitations  baised  on  improved  gas 
flotation  are  technically  and 
economically  achievable  for  Cook  Inlet 
facilities.  These  limitaticms  are  a  Daily 
Maximum  of  42  mg/1  and  a  Monthly 
Average  of  29  mg/1  for  oil  and  grease. 
Improved  gas  flotation  technology  has 
been  demonstrated  in  the  ofiishore 
subcategory  where  (he  wastestreams  and 
phyucal  ctmstraints  are  similar.  No 
pl^orm  closures  are  expected  as  a 
result  of  establishing  these  limitations. 
EPA  expects  the  producticm  loss  over 
the  productive  lifetime  of  these 
platforms  to  be  approximately  2.4 
million  BC^  which  is  0.5  percent  of  the 
estimated  lifetime  production  for  the 
Inlet 

Hie  non-water  quality  environmental 
impacts  of  these  limitations,  discussed 
in  section  DC.  are  acceptable. 

(3)  Pollutant  Reducaons  for  the 
Selected  Optim 

Assiuning  the  current  regulatory 
requirements  baseline,  the  selected  BAT 
option  for  produced  water  and 
treatment,  workovo-.  and  completion 
fluids  is  expected  to  reduce  discharges 
of  conventional  pollutants  by  2,780,000 
lbs.  per  year,  nonconventional 
pollutants  by  1,490,000,000  lbs.  per 
year,  and  toxic  pollutants  by  228.000 
lbs.  per  year. 

Assuming  the  alternative  baseline,  the 
selected  BAT  option  for  produced  watw 


and  treatment,  workover,  and 
completion  fluids  is  expected  to  reduce 
discharges  of  conventional  pollutants  by 
11300,000  lbs.  per  year, 
nonconventional  pollutants  by 
4,590,000,000  lbs.  per  year,  and  toxic 
pollutants  by  880,000  lbs.  per  year. 

b.  Rationale  for  Selection  of  NSPS 

For  NSPS  control  of  produced  water 
and  treatment,  woikover,  and 
completion  fluid  discharges  from  new 
sources,  EPA  is  establishing  the 
limitations  associated  with  "Option  2 — 
2tero  Discharge;  Except  Cook  Inlet  Based 
On  Improved  Gas  Flotation."  Option  2 
is  economically  achievable  for  the 
reasons  discussed  in  the  economic 
impact  analysis  and  in  Section  Vm, 
below.  The  selected  option  for  NSPS  is 
equal  to  the  selected  BAT  option  for 
produced  water  and  treatment, 
workover,  and  completion  fluids.  The 
BAT  option  has  been  demonstrated  to 
be  technologically  available  and 
economically  acUevable  for  existing 
structures.  Design  and  construction  of 
pollution  control  equipment  on  new 
production  facilities  is  generally  less 
expensive  than  retrofitting  existing 
facilities.  Therefore,  while  the  NSPS 
requirements  are  equal  to  the  BAT 
requirement,  it  is  less  costly  for  new 
structiues  to  meet  these  requirements 
and  these  costs  would  not  inhibit 
development  of  new  sources. 

In  addition,  as  discussed  in  Section 
DC,  EPA  has  determined  the  non-water 
quality  environmental  impacts  to  be 
acceptable  for  the  selected  NSPS  opticm 
for  produced  water  i|nd  treatment, 
workover,  and  completion  fluids. 

Zero  discharge  for  Cook  Inlet  is 
rejected  because  of  luicertainties 
regarding  the  availabiUty  of  geologic 
formations  suitable  for  receiving 
injected  produced  water.  Information  in 
the  reconi  indicates  that  a  potential  new 
soiirce  in  Cook  Iidet  could  be  unable  to 
inject  adequate  produced  water  voliunes 
near  the  new  source.  As  a  result,  the 
new  soiux:e  would  be  faced  with  piping 
the  produced  water  to  a  location  where 
suitable  geology  would  be  available. 
Based  cm  information  available  in  the 
record.  EPA  projects  that  no  new 
sources  will  be  developed  in  Cook  Inlet 
Nevertheless.  EPA  assessed  the  costs 
and  economic  impacts  incurred  by  a 
model  new  soiirce  facility  under  the 
zero  discharge  scenario  ^ould 
conditions  and  future  information  lead 
to  development  of  new  sources  in  Cook 
Inlet.  For  the  modeled  scenario,  EPA 
based  costs  on  injecting  produced  water 
near  the  new  source  facihty.  However, 
because  of  the  uncertainties  r^arding  - 
availability  of  formations  suitable  for 
injection,  it  is  possible  that  a  new 
soiuce  structure  would  incur  some 
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unknown  cost  for  piping  the  produced 
wrater  to  a  suitable  ii^ection  location. 
Since  the  location  and  availability  of 
formations  for  any  new  source  in  Cook 
Inlet  are  unknown,  the  TnaTriirmm  cost 
associated  with  piping  produced  water 
from  the  wellhead  to  the  nearest 
injection  well  cannot  be  estimated. 

5.  BCT  Methodology  and  Options 
Selection 

The  methodology  to  determine  the 
appropriate  technology  option  for  BCT 
limitations  is  previously  described  in 
the  proposal  and  the  Coastal 
Development  Dociunent. 

EPA  evaluated  the  options  listed  in 
section  Vn.B.5  according  to  the  BCT 
cost  reasonableness  tests.  The  pollutant 
parameters  used  in  this  analysis  were 
total  siispended  solids  and  oil  and 
grease.  All  options  £ail  the  BCT  cost 
reasonableness  test.  Thus,  EPA 
establishes  BCT  limitations  for 
produced  water  equal  to  BPT. 
Limitations  for  treatment,  workover,  and 
completion  fluids  are  established  as 
zero  discharge  for  fresh  water  in  Texas 
and  Louisiana  and  no  free  oil 
everywhere  else.  This  option  reflects 
current  permit  requirements.  Costs  for 
this  option  are  zero,  thus  this  option 
passes  the  BCT  cost  test.  A  more 
detailed  description  of  the  BCT  cost  test 
for  produced  water  and  treatment, 
workover,  and  completion  fluids  is 
described  in  the  Coastal  Development 
Document.  There  are  no  non- water 
quality  environmental  impacts 
associated  with  the  BCT  limitations 
because  it  is  equal  to  existing  BPT 
requirements. 

6.  PSES  and  PSNS  Options  Selection 

Based  on  the  1993  Coastal  Oil  and  Gas 
Questioimaire  and  other  information 
reviewed  as  part  of  this  rulemaking. 
EPA  has  not  identified  any  existing 
coastal  oil  and  gas  facilities  which 
discharge  produced  water  or  treatment, 
workover.  and  completion  fluids  to 
POTWs,  nor  are  any  new  facilities 
projected  to  direct  their  produced  water 
discharge  in  such  manner.  However, 
becavLse  EPA  is  establishing  a  limitation 
requiring  zero  discharge  for  existing 
fiKllities,  there  is  the  potential  that 
some  £Knlities  may  consider  discharging 
to  POTWs  in  order  to  dnnunvent  the 
BAT  and/or  NSPS  limitations. 
Pretreatment  standards  for  produced 
water  and  treatment,  workover,  and 
completion  fluids  are  appropriate 
because  EPA  has  identified  the  presence 
of  a  nundier  of  toxic  and 
nonconventi<Hial  pollutants,  many  of 
which  are  incompatible  with  the 
biological  removal  processes  at  POTWs 
and  would  result  in  pass  through  or  . 


interference.  Large  concentrations  of 
dissolved  solids  in  the  form  of  various 
salts  in  the  produced  water  cause  the 
discharge  to  POTWs  to  be  incompatible 
with  the  biological  treatment  processes 
because  these  "brines"  can  be  lethal  to 
the  organisms  present  in  the  POTW 
biological  treatment  systems.  (See  the 
Coastal  Development  Document  for 
detailed  information  on  produced  water 
characterization.) 

EPA  is  establishing  pretreatment  '. ' 
standards  for  existing  and  new  sources 
(PSES  and  PSNS,  re^>ectively)  that 
prohibit  the  discharge  of  produced 
water  and  treatment,  workover,  and 
completion  fluids.  Since  zero  discharge 
to  POTWs  is  the  current  practice  in  the 
coastal  oil  and  gas  extraction  industry, 
zero  discharge  is  economically  and 
technologically  achievable  for  PSES, 
and  has  no  non-water  quality 
enviromnental  impacts.  The  cost 
projections  for  both  PSES  and  PSNS  are 
conJsidered  to  be  zero  since  no  existing 
sources  discharge  to  POTWs  and  there 
are  no  known  plans  for  new  sources  to 
be  installed  in  locations  amenable  to 
sewer  hookup.  Design  and  construction 
of  poUution  control  eqiiipment  on  new 
production  facilities  is  gmerally  less 
expensive  than  retrofitting  existing 
facilities.  Thwefore,  while  the  PSNS 
requirements  are  equal  to  the  PSES 
requirement,  it  is  less  costly  for  new 
structures  to  meet  these  requirements 
and  these  costs  would  not  inhibit 
development  of  new  sources.  Non-water 
quality  environmental  impacts  would  be 
similar  to  those  for  new  sources,  which 
EPA  has  foimd  to  be  acc^table.  Thus, 
EPA  has  determined  that  pretreatment 
standards  for  new  sources  that  are  equal 
to  NSPS  are  econcanically  achievable 
and  technologically  available  for  PSNS 
and  that  the  non-water  quaUty 
enviromnental  impacts  are  acceptable. 

C.  Produced  Sand 

1.  Waste  Characterization 

Produced  sand  consists  primarily  of 
the  slurried  particles  that  surface  from 
hydraulic  fracturing  and  the 
acciunulated  formation  sands  and  other 
particles  (including  scale)  generated 
during  production.  Produced  sand  is 
generated  during  oil  and  gas  production 
by  the  movement  of  sand  particles  in 
producing  reservoirs  into  the  wellbore. 
llie  generation  of  produced  sand 
usually  occurs  in  reservoirs  comprised 
of  geologically  young,  unconsolidated 
sand  formations.  The  produced  sand 
wastestream  is  considered  a  solid  and 
consists  primarily  of  sand  and  clay  writh 
varying  amoimts  of  mineral  scale  and 
corrosiaB  products.  This  waste  stream 
may  also  include  sludges  generated  in 


the  produced  water  treatment  system, 
such  as  tank  bottoms  from  oil/water    >- 
sepantore  and  soUds  removed  in 
filtration. 

Produced  sand  is  carried  from  the 
reservoir  to  the  surface  by  the  fluids 
prodviced  from  the  weU.  The  well  fluids 
stream  consists  of  hydrocarbons  (oil  or 
gas),  water,  and  sand.  At  the  surface,  the 
production  fluids  are  processed  to 
segregate  the  specific  components.  The 
produced  sand  drops  out  of  the  fluids 
stream  diiring  the  separation  process 
and  accumiilates  at  low  points  in 
equipment.  Produced  sand  is  removed 
primarily  diuing  tank  cleanouts. 
Because  of  its  association  with  the 
hydrocarbon  stream  during  extraction, 
produced  sand  is  generally 
contaminated  with  crude  oil  or  gas 
condensate. 

Additional  discussion  of  produced 
sand  is  presented  in  the  Coastal 
Development  Document. 

2.  Selection  of  Pollutant  Parameten 

As  proposed.  EPA  is  establishing 
control  of  all  pollutants  present  in 
produced  sand  by  prohibiting  discharge 
of  this  wastestream. 

3.  Control  and  Treatment  Technologies 

No  effluent  limitations  guidelines 
have  been  promulgated  for  discharges  of 
produced  sand  in  the  coastal 
subcategory.  The  final  NPDES  permits 
for  Texas,  Louisiana,  and  the  existing 
state  NPDES  permits  for  Alabama 
contain  a  zero  discharge  limit  for 
produced  sand. 

Data  from  thc^l993  Coastal  Oil  and 
Gas  Questionnaire  indicate  that  the 
predominant  disposal  method  for 
produced  sand  is  landfarming,  with 
imder^t>\md  injection,  landfilling.  and 
on^ite  storage  also  taking  place  to  some 
degree.  Because  of  the  cost  of  sand 
cleaning,  in  conjimction  with  the 
difficulties  associated  with  cleaning 
some  sand  suffidenUy  to  meet  existing 
permit  discharge  limitations.  Ofwrators 
use  onshore  (onsite  or  ofEsite)  or 
downhole  disposal.  In  fact,  only  one 
operator  was  identified  in  the  1993 
Coastal  Oil  and  Gas  Questionnaire  as 
discharging  produced  sand  in  the  Gulf 
of  Mexico,  but  this  operator  also  stated 
that  it  planned  to  cease  its  discharge  in 
the  near  future.  Cook  Inlet  operators 
submitted  information  stating  that  bo 
produced  sand  discharges  are  occurring 
in  this  area.  No  comments  on  the 
proposed  guidelines  contained  contrary 
information. 

4.  Options  Considered  and  Rationale  far 
Options  Selection 

EPA  has  selected  zero  discharge  for 
control  of  produced  sand.  Becaiise 
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cumnt  practice  for  the  coastal 
subcategory  is  zero  discharge,  allowing 
the  discharge  of  produced  sand  would 
not  represent  BAT  level  controL  As- 
stated  above,  EPA's  Coastal  Oil  and  Gas 
Questionnaire  identified  only  one 
discharger  of  produced  sand  in  the 
coastal  subcat^ory  and  that  discharger 
reported  an  intent  to  cease  discharging. 
As  stated  above,  the  Region  6  NPDES 
permits  published  January  9, 1995 
prohibit  all  discharges  of  produced  sand 
in  coastal  waters  of  Louisiana  and 
Texas.  Because  the  industry  practice  is 
zero  discharge,  the  zero  discharge 
limitation  w^  result  in  no  increased 
cost  to  the  industry. 

EPA  is  establishing  BPT,  BCT,  BAT 
and  NSPS  equal  to  zero  discharge  for 
produced  sand.  Zero  discharge  is 
established  as  BPT  because  it  reflects 
the  average  of  the  best  existing 
performance  by  facilities  in  the  coastal 
subcategory.  Since  BCT  is  established  as 
equal  to  BPT,  there  is  no  cost  of  BCT 
incremental  to  BPT.  Therefore,  this 
option  passes  the  BCT  cost     v^r  ; ,  -^.^ ' 
reasonableness  tests.  EPA  has 
determined  that  zero  discharge  reflects 
the  BAT  level  of  control  because,  as  it 
is  widely  practiced  throughout  the 
industry,  it  is  both  economically '  '  \'    ,  ^ 
achievable  and  technologically 
available.  The  selected  option  for  NSPS 
is  equal  to  the  selected  BAT  option  for 
produced  sand.  Design  and  construction 
of  pollution  control  equipment  on  new 
production  facilities  is  generally  less 
expensive  than  retrofitting  existing 
facilities.  Therefore,  while  the  NSPS 
requirements  are  equal  to  the  BAT 
requirement,  it  is  less  costly  for  new 
structures  to  meet  these  requirements 
and  these  costs  would  not  inhibit 
development  of  new  sources.  Zero 
discharge  will  have  no  economic 
impacts  on  the  industry.  As  zero 
discharge  reflects  current  practice,  there 
are  no  incremental  non-water  quality 
environmental  impacts  from  this  option. 

The  technology  besis  for  compliance 
with  PSES  and  PSNS  is  the  same  as  that 
for  BAT  and  NSPS.  EPA  is  establishing 
pretreatment  standards  for  produced 
sands  equal  to  zero  discharge  because, 
like  drilling  fluids  and  drill  cuttings, 
their  high  solids  ctmtent  would  interfere 
with  POTW  operations.  Because  EPA  is 
not  aware  of  any  coastal  operators 
discharging  produced  sand  to  POTWs, 
this  requirement  is  not  expected  to 
result  in  operators  incurring  costs.  Zero 
discharge  for  PSNS  would  not  cause  a 
barrier  to  entry  for  the  same  reasons  as 
discussed  above  for  NSPS.  There  are  no 
additional  non-water  quality 
environmental  impacts  associated  with 
this  requirement  because  it  reflects 
current  practice. 


D.  Deck  Drainagt  ^ 

1.  Waste  Characterization 

Deck  drainage  consists  of 
contaminated  site  and  equipment  runoff 
due  to  storm  events  and  wastewater 
resulting  from  spills,  drip 'pans,  or 
washdown/cleaning  operations, 
including  washwato-  used  to  clean 
working  areas.  Deck  drainage  is 
generated  during  both  the  drilling  and 
production  phases  of  oil  and  gas 
operations.  Currently,  approximately 
11. S  million  barrels  per  year  of  deck 
drainage  are  discharged  by  facilities  in 
the  coastal  subcategory.  Q'A  estimates 
that  112,000  pounds  of  oil  and  grease 
are  discharged  in  this  wastestream 
annually.  In  addition  to  oil,  various 
other  chemicals  used  in  drilling  and 
producticm  operations  may  be  present  in 
deck  drainage.  Limited  treated  effluent 
data  are  available  for  this  wastestream, 
however,  EPA  has  identified  the 
presence  of  organic  and  metal  toxic 
pollutants  in  deck  drainage.  EPA's 
analytical  data  for  deck  drainage  comes 
from  the  data  acquired  diiring  the 
development  of  the  O&hore  Guidelines. 
EPA  conducted  a  three  facility  sampling 
program  (described  in  Section  V  of  the 
O&hore  Development  Document) 
during  which  samples  were  taken  of 
untreated  deck  drainage.  Eight  of  the 
toxic  metals  were  detected,  most 
notably  lead  (ranging  in  concentration 
from  25 — 352  ug/1)  and  zinc  (ranging  in 
concentration  from  2970 — 6980  ug/1). 
Priority  organics  were  also  present 
including  benzene,  xylene,  naphthalene 
and  toluene.  Other  ncmconventional 
pollutants  found  in  deck  drainage     « 
include  aluminum,  barium,  iron, 
manganese,  magnesium  and  titanium. 

The  content  and  concentrations  of 
pollutants  in  deck  drainage  can  also 
depend  on  chemicals  used  and  stored  at 
the  oil  and  gas  facility.  An  additional 
study  on  deck  drainage  from  Cook  Inlet 
platforms,  reviewed  during 
development  of  the  O&hore  Guidelines 
and  this  rule,  showed  that  discharges 
fix>m  this  wastestream  may  also  include 
paraffins,  sodiiun  hydroxide,  ethylene 
glycol,  methanol  and  isopropyl  alcohol. 

2.  Selection  of  Pollutant  Parameters 

EPA  has  selected  free  oil  as  the 
pollutant  parameter  for  control  of  deck 
drainage.  The  specific  conventional; 
toxic  and  nonconventional  pollutants 
found  to  be  present  in  deck  drainage  are 
those  primarily  associated  with  oil,  with 
the  conventional  pollutant  oil  and 
grease  being  the  primary  constituent  In 
addition,  other  diemicals  used  in  the 
drilling  and  production  activities  and 
stored  on  the  structures  have  the 
potential  to  be  found  in  deck  draini^. 


EPA  believes  that  an  aSi.  and  grease 
limitation  together  wifh  iniiorporeticm  of 
site  specific  Best  Management  Practices, 
as  required  under  the  stormwater 
program  and  as  dismissed  below,  will 
control  the  pollutants  in  this 
wastestream. 

The  specific  conventional,  toxic,  and 
nonconventional  pollutants  controlled 
by  the  prohibition  on  the  discharges  of 
free  oil  are  the  conventional  pollutant 
oil  and  grease  and  the  constituents  of  oil 
that  are  toxic  and  nonconventional.  Free 
oil  is  also  an  indicator  for  toxic 
pollutants  present  in  crude  oil.  These 
pollutants  include  benzene,  toluene, 
ethylbenzene,  naphthalene, 
phenanthrene,  and  phenol.  EPA  has 
determined  that  it  is  not  tedmically 
feasible  to  control  these  toxic  pollutants 
specifically,  and  that  the  limitation  on 
free  oil  in  deck  drainage  reflects  control 
of  these  toxic  pollutants  at  the  BAT  and 
BADCT  (NSPS)  levels. 

3.  Control  and  Treatment  Technologies 

a.  Current  Practice.  BPT  limitations 
for  deck  drainage  prohibit  the  discharge 
of  free  oil.  All  equipment  and  deck 
space  exposed  to  stormwater  or 
washwater  are  sumnmded  with  berms 
or  collars.  These  berms  capture  the  deck 
drainage  where  it  flows  through  a 
drainage  system  leading  to  a  sump  tank. 
Initial  oil/water  separation  takes  place 
in  the  siunp  tank  which  is  generally 
located  beneath  the  deck  floor  or 
imderground  at  land-baaed  operatioos. 
Effluent  from  the  sump  tank  may  be 
directed  to  a  sldm  pile,  where  additional 
oil/water  separation  occurs.  (The  skim 
pile  is  essentially  a  vertical  bottomless 
pipe  with  internal  baffles  to  collect  the 
separated  oil.) 

The  deck  draiiuge  treatment  sjrstem  is 
a  gravity  flow  process,  and  the  treatment 
tanks  generally  do  not  require  a  power 
source  for  operation.  Thus,  deck 
drainage  generated  at  operations  located 
in  powerless,  remote  situations,  (such  as 
satellite  wellheads)  can  be  effectively 
treated. 

It  is  sometimes  diffictih  to  obtain  an 
appropriate  sample  of  deck  drainage 
effluent,  due  to  a  submerged  location. 
This  precludes  the  use  of  the  static 
sheen  tMt  for  this  wastestream.  Thus, 
free  oil  is  measured  by  the  visual  sheen 
test.  Deck  drainage  treatment  is 
discussed  in  more  detail  in  the  Coastal 
Development  Document 

b.  Additional  Tedmologies 
Considered.  At  proposal.  EPA 
considered  commingling  deck  drainage 
with  produced  water  or  drilling  fluids 
and  requiring  best  management 
practices.  Deck  drainage  could  in  some 
circumstanoes  be  commingled  with 
either  produced  watw  or  drill  fluids  and 
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thus,  could  become  subject  to  the 
limitatiau  imposed  on  these  majcff 
wastestieams.  EPA  also  considered 
requiring  best  management  practices 
(BMPs)'(m  either  a  site-specific  basis  or 
as  part  of  the  Coastal  Guidelines. 
However,  for  the  final  rule,  bodi  of  these 
proposed  options  have  been  rejected. 
The  commingling  of  deck  drainage  with 
produced  water  ox  drilling  fluids  is  not 
a  demonstrated  technology,  as  discussed 
below.  Promulgating  BMPs  in  this  rule 
would  be  redundant  to  the  requirements 
of  the  'Tinal  National  Pollutant 
Discharge  Elimination  System  Storan 
Water  Multi-Sector  General  Permit  for 
hidustrial  Activities"  (60  FR  50804. 
September  29, 1995). 

With  regard  to  commingling  with 
produced  water,  the  1993  Coastal  Oil 
and  Gas  Questionnaire  as  well  as  the 
industry  site  visits  reveal  that  deck 
drainage  is  sometimes  commingled  with 
produced  waters  prior  to  discharge  or 
injection.  Because  of  this  practice,  EPA 
investigated  an  option  requiring  capture 
of  the  "first  flush",  or  most 
contaminated  portion  of,  deck  drainage. 
Depending  on  whether-the  deck 
drainage  is  generated  from  drilling  or 
production  (actual  hydrocarbon 
extraction)  opwations,  this  first  flush 
would  be  subject  to  the  same  limitations 
as  would  be  imposed  on  either 
IHoduced  water  or  drilling  fluids  and 
drill  cuttings  based  on  the  asstunption 
that  these  two  wastestreams  could  be 
commingled. 

EPA  has  rejected  the  first  flush  option 
for  control  of  deck  drainage  for  several 
reascms  primarily  relating  to  whether 
this  option  is  technically  available  to 
operators  throughout  the  coastal 
subcategory.  Deck  drainage  is  currently 
captured  by  drains  and  flows  via  gravity 
to  separation  tanks  below  the  deck  floor. 
However,  the  problems  associated  with 
capture  and  treatment  beyond  gravity 
feed,  power  independent  systems,  are 
ctHnpounded  by  the  possibilities  of 
back-to-back  storms  which  may  cause 
first  flush  overflows  bom  an  already  full 
500  bbl  tank.  In  addition,  tanks  the  size 
of  500  banels  are  too  large  to  be  placed 
under  deck  floors.  Installation  ofa  500 
bbl  tank  would  require  construction  of 
additional  platform  space,  and  the 
installation  of  large  pumps  capable  of 
pumping  sudden  and  sometimes  large 
flows  from  a  drainage  collection  system 
up  into  the  tank.  The  additional  deck 
space  would  add  significantly, 
especially  for  water-based  facihties.  to 
the  cost  of  this  option.  Further,  many 
coastal  facilities  are  unmanned  and 
have  no  power  source  available  to  them. 
Deck  drainage  can  be  channeled  and 
treated  without  power  imder  the  ^PT 
limitations. 


Capturing  deck  drainage  at  drilling 
operations  poses  additiqnal  technical 
difficulties.  Drilling  operations  on  land 
may  involve  an  area  of  approximately 
350  square  feet  A  ring  levee  is  typically 
excavated  around  the  entire  perimeter  of 
a  drilling  operation  to  contain    ^ 
contaminated  runoft  This  ring  levee 
may  have  a  volume  of  6.000  Mis, 
sufficient  to  contain  500  bbls  of  the  first 
flush.  However,  collection  of  these  500 
bbls  when  6,000  bbls  may  be  present  in 
the  ring  levee  would  not  effectively 
capture  the  first  flush.  Costs  to  install  a 
separate  collection  system  including 
pumps  and  tanks,  would  add 
significantly  to  the  cost  of  this  option. 

While  costs  are  significant,  the 
technological  difficulties  involved  with 
adequately  captiuing  deck  drainage  at 
coastol  facilities  are  the  principal  reason 
why  this  option  Was  not  selected  for  the 
final  rule. 

EPA's  final  rule  does  not  include  best 
management  practices  (BMPs)  for  this 
wastestream.  EPA  believes  that  current 
indiistry  practices,  in  conjunction  with 
the  requirements  included  in  the 
previously  mentioned  general  permit  for 
stormwater,  are  sufficient  to  minimir^. 
the  introduction  of  contaminants  from 
this  wastestream  to  the  extent  possible. 
These  stormwater  requirements  require 
an  oil  and  gas  operator  to  develop  and 
implement  a  site-specific  storm  water 
pollution  prevention  plan  consisting  of 
a  sat  of  BMPs  depending  on  specific 
soiircas  of  pollutants  at  each  site.    .  . 


4.  Options  Selection 

For  BAT  and  NSPS.  EPA  is  '     • 
establishing  a  limitation  of  no  free  oil. 
Since  free  oil  discharges  are  already 
prohibited  under  BPT,  there  are  no 
incremental  compUance  costs,  pollutant 
removals,  or  non-water  quality 
enviroiunental  impacts  associated  with 
this  control  option.  Since  this  preferred 
option  limits  free  oil  equal  to  existing 
BPT  standards,  it  is  tedmologically 
available  and  economically  achievable. 

EPA  is  establishing  BCT  limitations  as 
no  free  oil.  Since  "no  free  oil"  is  the 
BPT  limitation,  there  is  no  incremental 
cost  and  this  option  passes  the  BCT  Cost 
Tests. 

EPA  is  establishing  PSES  and  PSNS 
limits  for  deck  drainage  as  zero 
discharge.  EPA  believes  that  zero     -      • 
discharge  for  PSES  and  PSNS  is 
appropriate  because  slugs  of  deck 
drainage  would  be  expected  to  interfere 
with  biological  treatment  processes  at 
POTWs.  This  is  discussed  further  in  the 
Coastal  Development  Docxunent. 

E.  Domestic  Wastes        *    j    . 

Domestic  wastes  result  frtjm 
laimdries.  galleys,  showers,  and  other 


similar  activities.  Detergents  are  often 
part  of  this  wastestream.  Waste  flows 
may  vary  from  zero  for  intermittenUy 
manned  fedlities  to  several  thousand 
gallons  per  day  for  large  fecilities. 

The  conventional  pollutant  of  amcam 
in  domestic  waste  is  floating  solids.  The 
BPT  limitations  for  domestic  wastes 
prohibit  discharges  of  floating  solids.  To 
comply  with  this  limit,  operators  grind 
the  waste  prior  to  discharge.  As 
proposed.  EPA  is  estabUshing  BCT  and 
NSPS  limitations  as  no  floating  solids. 
In  addition.  EPA  is  establishing  BAT 
and  NSPS  limitations  to  prohibit 
discharges  of  foam.  Foam  is  a 
nonconventional  pollutant  and  its 
limitation  is  intended  to  control 
discharges  that  include  detergents. 
As  proposed,  EPA  is  establishing 
discharges  limitations  for  garbage  as 
included  in  U.S.  Coast  Guard 
regulations  at  33  CFR  part  151.  These 
regulations  Implement  Aimex  V  of  the 
International  Treaty  to  Prevent  Pollution 
from  Ships  (MARPOL)  and  the  Act  to 
Prevent  Pollution  bom  Ships.  33  U.S.C. 
1901  et  seq.  (The  definition  of  "garbage" 
is  included  in  33  CFR  151.05). 

The  pollutant  limitations  described 
above  for  domestic  wastes  are  all 
technologically  available  and 
economically  achievable  and  reflect  the 
BCT,  BAT  and  NSPS  levels  of  contixil. 
These  limitations  are  technologically 
available  because,  under  the  Coast 
Guard  regulations,  discharges  of 
garbage,  including  plastics,  from  vessels 
and  fixed  and  floating  platforms 
engaged  in  the  exploration,  exploitation 
and  associated  ofbhore  processing  of 
seabed  mineral  resources  are  prohibited 
with  one  exception.  Victual  waste  (not 
including  plastics)  may  be  discharged 
bom  fixed  or  floating  platforms  located 
beyond  12  nautical  miles  bom  nearest 
land,  if  such  waste  is  passed  through  a 
screen  with  openings  no  greater  than  25 
millimeters  (approximately  one  inch)  in 
diameter.  Because  vessels  and  fixed  and 
floating  platforms  must  comply  with 
these  limits,  EPA  believes  that  all 
coastal  facilities  are  able  to  comply  mth 
this  limit.  While  not  all  coastal  facilities 
are  located  on  platforms,  compliance 
with  a  no  garbage  standard  should  be  as 
achievable,  if  not  more  so.  for  shallow 
water  or  land  based  fedUties  that  have 
access  to  garbage  collection  services. 
Further,  the  final  drilling  permits  issued 
by  Region  6  for  coastal  Texas  and 
Louisiana  incorporates  these  Coast 
Guard  regulations. 

No  discharge  of  visible  foam  is 
required  by  the  NPDES  permit  for  Cook 
Inlet  drilling.  No  discharge  of  floating 
solids  is  included  in  the  Region  10  BPT 
general  permit  for  Cook  Inlet,  die  Region 
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10  drilling  pennit,  and  the  Region  6 
general  pennits  for  coastal  operators. 

These  limitaticHis  are  economically 
achievable  because  these  BCTT,  BAT  and 
NSPS  limitations  for  domestic  waste  are 
already  included  in  either  existing 
NPIKS  permits  or  Coast  Guard       -.      ' 
regulations,  and  therefore  these      '^•'  ' 
limitations  Will  not  result  in  any 
additional  ccnnpliance  cost  Also,  these 
limits  and  standards  will  have  no 
additional  non-water  quality 
environmental  impacts.  There  are  no 
incremental  costs  associated  with  the 
BCr  limitations;  therefore,  they  pass  the 
BCr  cost  reasonableness  tests. 

Pretreatment  standards  are  not  being 
developed  for  domestic  wastes  because 
domestic  wastes  are  compatible  with 
POTWs. 

F.  Sanitary  Wastes 

Sanitary  wastes  from  coastal  oil  and 
gas  facilities  are  comprised  of  human 
body  wastes  from  toilets  and  urinals. 
The  volume  of  these  wastes  vary  widely 
with  time,  occupancy,  and  site 
characteristics.  A  larger  facility,  such  as 
an  ofEshore  platform,  typically 
discharges  dx>ut  35  gallons  of  sanitary 
waste  daily.  Sanitary  discharges  from 
coastal  facilities  would  be  expected  to 
be  less  than  this  value  since  the 
manning  levels  at  most  coastal  facihties 
is  less  than  that  at  offshore  locations. 

llie  existing  BPT  limitation  for 
facilities  continuously  manned  by  10  or 
more  people  requires  sanitary  effluent  to 
have  a  minimum  residual  chlorine 
content  of  1  mg/1,  with  the  chlorine 
concentration  to  remain  as  close  to  this 
level  as  possible.  Facilities 
intermittently  manned  or  continuoiisly 
manned  by  fewer  than  10  people  must 
comply  yfith  a  BPT  pn^bition  on  the 
discharge  of  fl  iting  soUds.  EPA 
Regions  6  and  4  general  permits  for 
coastal  facilities  also  limit  the  discharge 
of  TSS.  fecal  codifbrm  count,  BOD  and 
floating  solids.  The  EPA  Region  10 
general  permit  for  Cook  Inlet  also 
requires  limitations  for  these  same 
parameters  in  addition  to  requirements 
for  foam  and  fne  oil. 

EPA  considered  zero  discharge  of 
sanitary  wastes  based  on  off-site 
disposal  to  mimidpal  treatment 
faciUties  or  injection  with  other  oil  and 
gas  wastes.  Off-site  disposal  would 
require  pump  out  operations  that,  while 
available  to  certain  land  facilities,  are 
not  easily  available  to  remote  or  water- 
based  operations.  Because  sanitary 
wastes  are  not  accepted  for  injection 
into  Class  II  wells,  zero  discharge  based 
on  Class  U  injection  was  rejected  for 
sanitary  wastes. 

EPA  is  esUblishing  BCT  and  NSPS  as 
equal  to  BPT  limits  for  sanitary  waste 


discharges.  Sanitary  waste  effluents 
from  fadhties  continuously  manned  by 
ten  (10)  ta  more  persons  must  contain 
a  minimiiin  residual  chlorine  oontont  of 
1  mg/1,  with  the  chlorine  level 
maintained  as  close  to  this 
concentration  as  possible.  Coastal 
facilities  continuously  maimed  by  nine 
or  fewer  persons  or  only  intermittently 
manned  by  any  niunber  of  persons  must 
comply  with  a  prohibition  on  the 
discharge  of  floating  solids. 

Since  there  are  no  increased  control 
requirements  beyond  those  already 
required  by  BPT  effluent  guidelines, 
there  are  no  incremental  ccnnpUance 
costs  or  non-water  quaUty 
environmental  impacts  associated  with 
BCT  and  NSPS  limitations  for  sanitary 
wastes.  Since  there  are  no  increment^ 
costs  associated  with  the  BCT  limit,  it 
passes  the  BCT  cost  tests. 

EPA  is  not  establishing  BAT  efihient 
limitations  for  the  sanitary  waste  stream 
becatise  no  toxic  or  nonconventional 
pollutants  of  concern  have  been 
identified  in  these  wastes. 

Pretreatment  standards  are  not  being 
developed  for  sanitary  wastes  because 
they  are  compatible  with  POTWs. 

Vm.  Economic  Analyns    . 

A.  Introduction 

This  section  describes  the  capital 
investment  and  annualized  costs  of 
compliance  with  the  Coastal  Guidelines, 
and  the  potential  impacts  of  these 
compliance  costs  on  current  and  future 
operators  of  coastal  oil  and  gas  facilities. 
Q^A's  economic  impact  assessment  is 
presented  in  detail  in  the  Economic 
Impact  Analysis  of  Final  Effluent 
Limitations  Guidelines  and  Standards 
for  tixe  Coastal  Oil  and  Gas  Subcategory 
of  the  Oil  and  Gas  Extraction  Point 
Source  Category  (hereinafter,  "ElA"), 
included  in  the  rulemaking  record.  The 
ELA  estimates  the  economic  effect  of 
compliance  costs  on  federal  and  state 
revenues,  balance  of  trade 
considerations,  and  inflation.  In 
addition,  EPA  has  conducted  a 
Regulatory  FlexibiUty  Analysis,  which 
estimates  effects  on  snoall  entities,  and 
a  cost-effectiveness  analysis  of  all 
evaluated  options  for  (1)  produced 
water  and  treatment,  woixover,  and 
completion  fluids  and  (2)  drilling  fluids, 
drill  cuttings  and  dewatering  effluent. 
Except  where  otherwise  noted,  only  the 
results  for  selected  options  are 
presented  here.  For  aH  other 
wastestreams,  EPA  selected  options  that 
would  generate  no  costs  to  industry. 

B.  Economic  Impact  Methodology 

This  section  (and,  in  more  detail,  the 
EIA)  evaluates  several  measures  of 


economic  impacts  that  resuh  from 
compliance  costs.  The  economic 
analysis  in  the  EIA  has  six  major 
components:  (1)  An  assessment  of  the 
number  of  fadlities  that  could  be 
affected  hy  this  rule;  (2)  an  estimate  of 
the  annual  aggregate  (pre-tax)  cost  for 
these  fedhties  to  comply  with  the  nile^ 
using  &cihty-level  capital  and  OfcM 
costs;  (3)  use  of  an  economic  model  to 
evaltiate  impacts  on  the  prodtiction  and 
econranic  life  of  coastal  facilities;  (4)  an 
evaluation  of  impacts  on  firms'  finannal 
health,  futxire  oil  and  gas  production. 
Federal  and  State  levenues,  balance  of 
trade,  employment  and  other  secondary 
effects;  (5)  an  analysis  of  compliance 
•  cost  impacts  on  new  sources;  and  (6)  an 
analysis  of  the  effects  on  small  entities. 

Some  of  the  economic  impacts 
reported  in  this  section  are  provided  in 
terms  of  present  value  (P  V)  or  net 
present  value  (NPV).  The  NPV  of  project 
worth  is  the  total  stream  of  production 
revenues  minus  all  costs  and  taxes  over 
a  period  of  years  discoimted  back  to 
present  value  at  the  firm-  or  industry 
borrowing  rate,  here  7  percent  or  8 
percent,  depending  on  the  region  imder 
consideration. 

All  costs  are  reported  in  1995  dollars, 
with  the  exception  of  cost-effectiveness 
results,  which,  by  convention,  are 
reported  in  1981  dollars.  Any  costs  not 
originally  in  1995  dollars  have  been 
inflated  or  deflated  using  the 
Engineering  News  Record  Construction 
Cost  Index,  imless  otherwise  noted  in 
the  EIA  (see  ELA  for  details).  Oil  and  gas 
prices  reported  by  individual  operators 
are  used  where  available.  The  impacts 
reported  in  this  analysis  are  based  <m 
the  assumption  that  these  oil  prices  will 
remain  constant  in  real  terms  over  the 
time  frame  of  the  analysis.  This 
assumption  may  overestimate  economic 
impacts,  at  least  over  the  next  several 
years,  given  industry  and^ovmnment 
forecasts  showing  small  real  price 
increases.  Price  increases  would  tend  to 
alleviate  the  economic  impacts  caused 
by  increased  compliance  costs. 

The  economic  methodology  is  neariy 
idoitical  to  the  methodology  used  at 
proposal.  Changes  indude  adjustments 
to  costs  (noted  in  Section  V  above), 
minor  refinements  to  the  finandal 
models  to  more  predsely  refled  tax 
code  and  accounting  practices,  and  a 
change  in  the  baseline  to  which  the 
costs  of  the  rule  are  compared.  The 
revision  to  the  analytical  baseline 
represents  a  significant  depiarture  from 
the  1995  proposal  analysis,  although  it 
is  consistent  with  EPA's  stated  intent  at 
proposal  to  more  fully  incorporate  the 
effects  of  recent  permit  requirements  in 
the  analyses  for  the  final  rule  (see  60  FR 
9430).  At  proposal,  the  Region  6  G«ieral 
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Pennits  lequiiing  zaro  diadiarge  of 
produced  water  in  Texas  and  Louisiana 
were  not  yet  issued  These  permits 
apply  to  all  coastal  oil  and  gas 
operatians  in  Louisiana  and  Texas  with 
the  exception  of  certain  operations 
discharging  offshore  produced  water 
into  coctftal  watere  of  the  Mississippi 
malcH'  dehaic  passes  (Majw  Pass 
dischaigea).  Therefore,  at  proposal, 
EPA  counted  c(Mnpliance  costs  for 
fiKnUties  currently  covered  by  these 
pennits  as  costs  of  the  Coastal 
Guidelines. 

For  the  final  nile  cost  analysis.  EPA 
has  based  costs  on  the  Region  6  General 
Permits.  As  a  resxilt,  EPA  considers 
facilities'  Region  6  permit  compliance 
costs  to  be  part  of  the  current  regulatory 
requirements  baseline  against  w^ch  the 
incremental  costs  attributable  to  the 
Coastal  Guidelines  are  measiued.  Only 
those  facilities  not  covered  by  the 
permits  are  ctmsidered  to  incur  costs  as 
a  result  of  this  rule.  The  ciurent 
regulatory  requirements  baseline 
aiulysis  also  considers  the  effects  of  the 
revised  guidelines  on  Cook  Inlet 
operators,  for  whom  information  on 
drilling  plans  and  production  has  been 
updated. 

In  response  to  comments,  the  Agency 
also  has  considered  the  effects  of  the 
Coastal  Guidelines  relative  to  an 
alternative  baseline,  which  is  based  on 
the  assumption  that  Louisiana  Open  Bay 
dischargers  and  dischargers  who  have 
appUed  for  individual  permits  in  Texas 
might  continue  to  discharge  under 
individual  permits  in  the  absence  of  this 
rule.  This  alternative  baseline  analysis 
estimates  effects  on  these  dischargers  as 
well  as  the  Major  Pass  and  Cook  Inlet 
(operators.  Specific  efiiscts  on  the 
Louisiana  O^a  Bay  dischargers  and 
Texas  Individual  Permit  applicants  are 
also  described  as  a  separate  part  of  this 
alternative  analysis.  Data  for  many  of 
these  dischargers  were  gathered  for  1992 
in  the  1993  Coastal  Oil  and  Gas 
Questionnaire.  To  EPA's  knowledge, 
responses  to  the  questionnaire  provide 
the  most  recent  and  complete  set  of  cost, 
revenue,  and  production  data  available 
to  date  for  Irfwiisiana  Open  Bay  and 
Texas  Individual  Permit  operations.  The 
Texas  Railroad  Commission  submitted 
data  to  EPA  less  than  one  week  before 
the  dote  of  this  rule,  which,  because  of 
insufficient  time  remaining,  coidd  not 
be  fully  analyzed. 

To  model  Cook  Inlet  and  Major  Pass 
operations,  EPA  used  a  finanHal  model 
similar  to  the  one  used  to  model  Cook 
Inlet  in  the  EIA  for  the  proposed  rule. 
This  model  uses  platforms  and/or 
fiKilities  (rather  than  wells)  as  the 
relevant  analytical  units.  Information  tm 
the  model  was  provided  by  the  affected 


operators,  vendon,  and  publicly 
available  documents,  including 
information  from  the  SEC.  the  Bureau  of 
the  Census,  and  the  Bureau  of  Labor 
Statistics.  In  this  model,  the  capital  and 
operating  costs  for  pollution  control  are 
added  to  (pre-compliance)  baseline 
capital  and  operating  costs  to  create  a 
poet-compliance  financial  scenario  that 
evaluates  the  incremental  effects  of 
compUance  costs  for  various  options. 
When  operating  costs  exceed  revenues, 
EPA  assiunes  that  the  well  or  facility 
ceases  operation.  EPA's  model  then 
calrailates  lifietinie  production  in  barrels 
of  oil  equivalent  (BOE)  and  associated 
lifetime  revenue  (comprised  of  net 
'income,  taxes,  and  royalties).  The  net 
impacts  of  the  rule  are  the  changes  in 
production  and  revenue  from  baseline 
to  post-compliance  estimates.  These 
changes  are  the  primary  impacts  of  the 
rule;  these  in  turn  affect  employment, 
firm  financial  health  and  balance  of 
trade.  ■  ■'^-  -  :" 

C.  Summary  of  Costa  and  Economic 
Impacts 

1.  Overview  of  Economic  Impact 
Analysis 

The  EIA  focuses  first  on  the  costs  and 
economic  impacts  of  the  rule,  assuming 
current  permit  requirements  to  be  the 
baseline  to  which  the  rule  is  compared. 
The  analysis  addresses  costs  and 
economic  impacts  of  the  BAT  and  NSPS 
requirements  for  drilling  fimds.  drill 
cuttings  and  dewatering  effluent  (Cook 
Inlet  (mly),  and  for  produced  water  and 
treatment,  workover  and  completion 
(TWO  wastes  combined  (Cook  Inlet  and 
Major  Passes).  EPA's  analyses  are 
restricted  to  specific  areas  of  the 
Louisiana  Gulf  of  Mexico  coast  and 
Cook  Inlet,  Alaska;  ciurent  permit 
requirements  are  for  zero  discharge  in 
all  other  coastal  areas.  As  noted  in 
Section  Vn,  no  significant  costs  will  be 
incurred  for  BAT  and  NSPS  for  other 
wastestreams,  for  which  EPA  is  setting 
limits  equal  to  current  practice. 
Similarly,  BPT  requirements  established 
by  this  rule  are  based  on  current 
practice  and  thus  are  expected  to 
impose  negligible  additional  costs.  All 
options  for  BCT  requirements  other  than 
BPT  failed  the  BCT  cost  test.  As  a  result, 
BCT  is  established  equal  to  BPT,  with 
no  incremental  costs.  PSES  and  PSNS 
requirements,  as  noted  in  Section  VII, 
are  expected  to  have  negtigible  impacts 
for  coastal  oil  and  gas  producera,  who 
do  not  discharge  to  PCTTWs. 

2.  Total  Costs  and  Impacts  of  the  '  ' 
Regulation 

This  section  presents  the  total  costs 
and  impacts  of  the  BAT  limitations  and 


NSPS  established  by  this  rule  under  the 
current  regulatory  reouiremwits 
baseline.  Results  for  tne  alternative 
baseline  are  presented  below  in  Section 

VII«CK4). 

EPA  estimates  that  there  are  six 
facilities  (pennits),  associated  with  eight 
outfalls,  that  are  not  covered  by  the 
Region  6  pennit  and  that  are  discharging 
o^hore  produced  water  into  one  of  the 
major  passes  of  the  Mississippi  River. 
There  are  also  13  platforms  that 
discharge  produced  water  and  may 
discharge  drilling  wastes  into  Cook 
InlSL  Additionally,  up  to  684  existing 
wells  and  45  new  wells  per  year 
generating  TWC  wastes  (which  are  not 
covered  by  the  General  Permits  for 
produced  water)  would  be  affected  by 
BAT  and  NSPS  requirements, 
respectively. 

'The  six  Major  Pass  facilities  discharge 
some  combination  of  coastal  and 
offahore  produced  water.  EPA's 
evaluation  of  the  costs  and  impacts  of 
BAT  options  addresses  only  the  ofbhoie 
portion  of  these  costs,  because  zero 
discharge  of  coastal  watera  is  required 
by  the  Region  6  produced  water  permit. 

UndOT  the  current  regulatory 
requirements  baseline,  BAT  limitations 
for  drilling  fluids,  drill  cuttings  and 
dewatering  effluent  (zero  discharge- 
Gulf:  offshore  limits-Cook  Inlet)  are 
current  practice,  and  thus  have  no 
incremental  cost.  BAT  limits  for 
produced  water  and  TWC  fluids  (zero 
discharge,  except  for  Cook  Inlet,  where 
operators  would  have  to  meet  oil  and 
grease  limits  based  on  improved  gas 
flotation)  affect  Major  Pass  disclu^era 
and  Cook  Inlet  dischargera  and  have 
total  annual  compliance  costs  of  $15.6 
million  (Table  2).  The  only  NSPS  costs 
incurred  under  this  rule  are  $600,000 
annually  for  TWC  fluids  for  new  wells 
drilled  in  the  Gulf  of  Mexico. 

Table  2.— Costs  of  Selected  BAT 
AND  NSPS  Optkdns:  Current 
Regulations  Baseune  (1995) 


Annualized  com- 

pliance COM  ($ 

wasiBSuoain 

miHion^r) 

BAT 

NSPS 

Produced  Watarm^ 

Option  2  (BAT  only)  .. 

15.6 

••■••■••••••M 

DriMng  Fluids  and 

Cuttings  (BAT  only)  ... 

0.00 

o.ra 

Treatment.  Workover  A 

Conipletion  Fluids 

(NSPS  only) 

0.00 

0.6 

a.  Impacts  bom  Best  Available 
Technology  (BAT).  No  firms  are 
expected  to  fail  as  a  result  of  this  rule 
under  the  Current  Regiilatory 
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Reauiiements  baseline.  Implementation 
of  tnis  rule  is  expected  to  cause  a 
reduction  in  national  employment  of 
127  jobs  annually,  which  result  from 
delays  and  reduction  in  oil  production. 
EPA  estimates  that  these  BAT 
limitations  could  reduce  the  NPV  of 
affected  projects'  worth  by  up  to  $63.7 
million  ($51.8  million  bom  Major  Pass 
facilities  and  $11.9  million  from  Cook 
Inlet),  equivalent  to  annual  impacts  of 
$9.1  miUion  per  yeer,  or  1.4  percent  of 
all  coastal  production's  net  worth.  A 
change  in  project  NPV  considers  the 
effects  of  both  compliftice  costs  and 
foregone  oil  and  gas  revenues  on  an  oil 
and  gas  production  project's,  and 
ultimately,  on  a  producing  company's 
net  worths  As  a  firm's  net  worth 
declines,  its  financial  position  becomes 
more  tenuous  and  the  risk  of  failure 
increases  (see  EIA  for  detailed 
description).  Also,  the  BAT  limitations 
result  in  $6.1  million  in  lost  state  taxes, 
$8.4  million  in  lost  royalties  and  $20.3 
million  in  lost  federal  tax  revenues  (all 
in  present  value).  This  represents  0.3 
percent  (taxes)  and  0.2  percent 
(royalties)  of  the  presmt  value  of  all 
coastal  oil  and  gas  revenues  received  by 
states  (and  individvials)  and  0.9  percent 
of  federal  tax  revenues  from  all  coastal 
facilities. 

Table  3  summarizes  the  BAT  impacts 
'  disciissed  above  for  produced  water/ 
TWC  (the  BAT  impacts  for  drilling  fluid 
and  driU  cuttings  are  negligible). 

Table  3.— Summary  of  Present 
Value  impacts  of  Selected  BAT 
Options 


Impact 

PVknpacts 
($nniion) 

rBfC6ni  OT 

ooestal 
industry 
(percenO 

Project  NPV  loat 
Federal  tax 

losses  - 

Stitotax  losses 
Lost  royalties  — 

63.7 

20.3 
6.1 
8.4 

1.4 

0.9 
0.3 
0.2 

Total  loeses 

98.5 

.. — 

Production  losses  undw  the  selected 
BAT  options  are  expected  to  total  at 
moet  5.8  million  barrels  of  oil 
equivalent  (BOE)  over  the  lifetime  of  the 
wells  and  platforms  (average  post- 
compliance  lifetime  is  10  years  in  Major 
Pass  and  12  yeers  in  Cook  Inlet 
operations).  In  Cook  Inlet,  EPA  expects 
the  producticm  loss  over  the  productive 
lifetimes  of  the  platforms  to  be 
approximately  2.4  million  BOE,  which  - 
is  0.5  percent  of  the  estimated  lifetime 
production  for  Cook  Inlet.  For  Major 
Pass  operations,  the  lifetime  production 
loss  is  expected  to  be  up  to  3.4  million 


total  BOE,  which  is  0.6  percent  of 
estimated  lifetime  producticm  from 
these  facilities.  For  the  two  regions 
combined,  the  loss  in  production  is  0.5 
percent  of  total  nondiscoimted  lifstime 
productitm  in  Cook  Inlet  and  the  Major 
Passes,  or  0.2  percent  of  all  Coastal  oil 
and  gas  production.  These  losses  result 
only  from  shortened  economic  lifetimes; 
no  platforms  m  treatment  fKdlities  are 
expected  to  shut-in  immediately  due  to 
the  selected  options. 

The  rule  is  not  Ukely  to  have  a 
significant  affect  on  energy  prices, 
international  trade,  or  inflation,  and  it 
would  have  a  minim*!  and 
indeterminate  impact  on  national-level 
employment  On  average,  the  Major  Pass 
facilities  shut  in  0.4  years  earlier  than 
they  would  without  the  rule  (in  9.9 
years  instead  of  10.3  years).  In  Cook 
Inlet,  platforms  shut  in  an  average  of  0.4 
years  earlier  (in  12.3  yeers  instead  of 
12.7  years).  These  impacts  would  have 
a  minor  effect  on  regional  employment 
because  ample  time  is  still  available  for 
workers  to  find  alternative  employment, 
an  effort  they  would  need  to  undertake 
within  a  similar  time  frame  without  the 
rule.  Based  on  the  predicted  economic 
impacts.  EPA  finds  that  the  costs  of  the 
BAT  limitations  are  economically 
achievable  for  the  coastal  oil  and  gas 
industry. 

b.  Impacts  from  NSPS.  EPA  does  not 
expect  compliance  with  any^  of  the 
selected  N^S  options  to  have  a 
measurable  impact  on  oil  and  gas 
income,  royalties  or  taxes.  EPA 
estimates  no  costs  fOT  the  NSPS 
requirement  for  produced  water  in  the 
GiUf  of  Mexico,  because  NSPS  are  the 
same  as  BAT  and  therefore  are 
economically  achievable  and  pose  no 
barrier  to  entry.  EPA  also  estimates  no 
cost  for  the  NSPS  requirement  for 
drilling  wastes  in  the  Gulf,  because  zero 
discharge  represents  the  current  BAT 
requirements.  Therefore,  NSPS  is 
economically  achievable  and  poses  no 
barrier  to  entry.  In  the  major  passes, 
EPA  estimates  zero  cost  for  NSPS  also 
because  EPA  has  determined  that  no 
new  sources  an  planned  that  will 
discharge  proauoed  water.  Costs  of 
NSPS  for  TWC  are  associated  only  with 
45  new  source  wells  per  year  projected 
in  the  Gulf  coastal  region.  Total  annual 
NSPS  compUance  costs  for  TWC  limits 
are  $0.6  million. 

In  Cook  Inlet,  NSPS  requirements  for  < 
produced  water/TWC  are  equivalent  to 
BAT  requirements,  and  are  therefore 
economically  achievable  and  pose  no 
barriers  to  mtry.  Costs  for  designing  in 
compliance  equipment  to  new 
structiues  are  typically  less  than  those 
for  retrofitting  the  same  equipment  to 
existing  operations.  Based  on 


discussions  witii  industry  and  on  EPA's 
assessment  of  econcmiic  conditions 
given  present  oil  prices  and  production 
trends  from  Cook  Inlet's  aging  fields,  the 
Agency  expects  no  new  facility 
(platform)  construction  in  Cook  Inlet. 
Therefore,  EPA  estimates  NSPS  costs  at 
zero  for  Cook  Inlet  for  all  wastestreams. 
However,  if  potential  revenue  did 
supp<Ht  the  construction  of  a  new 
fadhty  in  Cook  Inlet,  NSPS  oroduced 
water  compliance  costs  would  increase 
total  capital  costs  by  an  estimated  2.3 
percent.  This  would  not  influence  e 
decision  to  build,  as  profits  in  Cook 
Inlet  have  a  "hiirdle  rate"  of  somewhere 
around  20  to  25  percent  The  hurdle  rate 
is  the  estimated  rate  of  return  needed  to 
interest  a  investor  in  undertaking  an 
investment  It  is  particularly  high  in 
high-risk  ventures  such  as  Cook  Inlet  (ril 
production.  A  2.3  peromt  increase  in 
capital  costs  would  not  alter  the  profit 
margin  sufficiently  to  discourage 
construction  of  a  bcility.  NSPS 
reqiiirements  for  drilling  waste  are  also 
the  same  as  BAT  requirements  and, 
further,  add  no  costs  and  thus  are 
economically  achievable  and  pose  no 
barriers  to  entry.  As  noted  above,  EPA 
rejected  zero  discharge  of  drilling  fluids, 
drill  cuttings  and  dewatering  effluent 
for  BAT  in  Cook  Inlet  primarily  for 
technological  reasons;  these  reasons  also 
apply  to  NSPS. 

3.  Economic  Impacts  of  Rejected 
Options 

EPA  has  determined  that  zero 
discharge  of  all  wastestreams  is  both 
economically  achievable  and 
technically  feasible  in  the  coastal  Gulf 
of  Mexico.  As  stated  in  Section  Vn,  EPA 
rejected  BAT  and  NSPS  limitations 
requiring  zero  discharge  of  produced 
water  in  Cook  Inlet  (m  the  besis  that  this 
option  was  not  economically 
achievable,  nor  was  the  combination  of 
zero  discharge  of  produced  water  and 
zero  discharge  of  drilling  wastes.  The 
economic  analysis  related  to  these 
decisions  for  Cixd:  Inlet  is  presented  in 
the  following  secticm. 

a.  Produced  Water.  EPA  rejected  zero 
discharge  of  produced  water  in  Cook 
Inlet  base  on  a  finrfiipg  that  it  was  not 
economically  achiev^le,  as  discussed 
in  Sectum  VII(B)(4)(aK2)  above. 

b.  Drilling  Fluids  and  Drill  Cuttings. 
In  establishing  BAT  limitations  and 
NSPS  for  drilling  fluids,  drill  cuttings 
and  dewatering  effluent  in  Cook  Inlet, 
EPA  rejected  zero  dischai^ge  primarily 
due  to  uncertainty  regarding  the 
technical  feasibility  of  reinjection  of 
drilling  fluids,  drill  cuttings  and 
dewatering  effluent  throu^out  the 
Inlet,  as  well  as  dw  operational 
jHToblems  and  n<m-%vater  quality 
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environmental  impacts  resulting  from 
land  disposal  in  the  area.  Zero  discharge 
of  these  wastes  may  be  particularly 
costly  in  Cook  Inlet  because  of  the  lack 
of  suitable  geological  fonnationa  for 
injecting  drilling  wastes  (see  Section 
Vn).  EPA  estimated  the  annualized  costs 
of  zero  discharge  of  drilling  fluids,  drill 
cuttings  and  dewatering  effluent  to  be 
$9.2  million,  based  on  transporting 
some  of  these  wastes  to  out-of-state 
luprffilla  EPA  further  determined  that 
the  combined  impact  of  zero  discharge 
of  drilling  fluids,  drill  cuttings  and 
dewatering  effluent  and  zero  discharge 
of  produced  water  in  Cook  Inlet  would 
result  in  4  of  13  platforms  closing, 
which  EPA  confers  to  indicate 
economically  unachievability. 

4.  Alternative  Analytical  Baseline 

In  response  to  comments  from  the 
Railroad  Commission  of  Texas  (RRC),  on 
behalf  of  certain  Texas  dischargers  who 
have  applied  for  individual  permits,  and 
from  the  U.S.  Department  of  Energy 
(DOE),  on  behalf  of  dischargers  to  opea 
bays  in  Louisiana,  EPA  considered  what 
the  impacts  of  the  Coastal  Guidelines 
would  be  if  EPA  Region  6  (Texas)  or  the 
State  of  Louisiana  were  to  grant 
individual  permits  to  these  dischargers 
allowing  disdiarge  of  produced  water. 
The  RRC  identified  dischargers  in  Texas 
who  have  applied  for  individual  permits 
(74  applicants  for  82  facilities  at  the 
time  of  this  analysis)  and  DOE 
identified  82  discharging  facilities 
(outfalls)  in  Louisiana  open  bays 
operating  under  STpermits. 

EPA  estimated  emcts  on  Texas 
Individual  Permit  applicants  and 
Louisiana  Open  Bay  operators  at  both 
the  well  level  and  at  the  facility  level 
(imlike  Cook  Inlet  and  Major  Pass 
operators,  who  were  analyzed  cmly  at 
the  facility  or  platform  level).  Hie  well- 
level  analysis  tends  to  overestimate 
impacts,  as  each  well  is  assumed  to  bear 
costs  that  are  often  shared  by  several 
wells  served  by  a  facility.  Cost-sharing 
allows  lower  costs  per  well  and  allows 
more  TOpdueti^e  wells  to  support  less 
productive  one^as  long  as  net  present 
value  is  maximized.  Many  of  the 
facilities  identified^y  RRC  and  DOE 
were  already  includ^  in  EPA's  Coastal 
Oil  and  Gas  Questionnaire  database. 
Costs  and  impacts  to  th»remaining 
facilities  were  modeled  based  on 
operators'  reported  discharges  and  cH 
and  gas  production. 

EPA  addressed  the  effects  of  zero 
discharge  for  combined  discharges  of 
produceid  water  and  TWC  in  this 
analysis  ofTexas  Individual  Permit 
applicants  and  Louisiana  Open  Bay 
operatore.  BAT  for  other  wastestreams  is 
addressed  by  Region  6  permits.  Section 


VIII(C)(4)(a)  addresses  the  efEacts  of  zero 
discharge  only  on  the  Texas  Individual 
Permit  applicants  and  Louisiana  Open 
Bay  facilities.  Secticm  Vm(C)(4)(b) 
assesses  the  combined  effects  on  these 
Texas  and  Louisiana  faciUties  together 
with  costs  and  impacts  to  Major  Pass 
and  Cook  Inlet  dischargers.  The  impacts 
on  Major  Pass  dischargers  under  the 
alternative  baseline  includes  estimated 
compliance  costs  for  zero  discharge  of 
produced  water  from  coastal  wells. 
Including  coastal  produced  water 
increases  Major  Pass  dischargers'  costs 
by  approximatelY  20  percent. 

a  I^oduced  Water  BAT- Impacts: 
Texas  Individual  Permits  and  Louisiana 
Open  Bays.  Relative  to  the  alternative 
baseline,  EPA  estimates  total  annualized 
compUance  costs  for  the  Texas 
Individual  Permit  and  Louisiana  Open 
Bay  dischargen  to  attain  zero  discharge 
of  produced  water  to  be  $34.2  million. 
EPA  estimates  related  production  losses 
would  be  approximately  12.8  million 
non-discounted  BOE  compared  to  the 
baseline.  This  represents  less  than  one 
percent  of  all  Gulf  coastal  production, 
most  of  which  is  already  in  compliance 
with  zero  discharge  requirements.  These 
losses  are  associated  with  declines  in 
project  NPV  of  up  to  $126.7  million,  or 
3.4  percent  of  Gulf  Coastal  projects' 
NPV. 

Production  losses  result  from  both 
first-year  shut-ins  and  shortened 
economic  lifetimes.  In  the  well-level 
analysis,  a  range  of  284  to  400  baseline 
shut-ins  are  estimated  to  take  place 
before  compliance  costs  are  incurred, 
and  up  to  94  to  1 19  wells  may  be  first 
year  post-compliance  shut-ins  under  the 
selected  options.  These  baseline  and 
first-year  shut-ins  are  likely  to  be 
overestimates  that  result  from  EPA's 
well-level  modeling  approach,  which 
EPA  addresses  in  sensitivity  analyses 
below  and  in  Chapter  10  of  the  EIA.  The 
94  to  119  first  year  shut-in  wells 
constitute  approximately  1  to  2  percent 
of  all  Gulf  coastal  wells.  Based  on  a 
screening  analysis,  EPA  identified  up  to 
four  potential  firm  failures,  which 
represent  less  than  one  percent  of  all 
Gulf  of  Mexico  coastal  firms.  These 
results  are  derived  irom  an  analysis 
based  on  well-level  impacts,  a 
conservative  approach  that  exaggerates 
both  baseUne  and  post-compliance  well 
shut-ins. 

,   The  BAT  requirranoits  could  result  in 
a  present  value  loss  of  up  to  $36.7 
million  in  federal  tax  revenues,  or  up  to 
$5.2  million,  on  average,  annually  (1.9 
percent  of  federal  revenues  from  Gulf 
coastal  production).  Losses  to  state 
income  and  severance  tax  revenues 
could  total  $19.8  million,  or  $2.8 
million  annually  (0.9  percent  of 


revenues  fromGulf  coastal  production). 
The  states  (and  individtials)  could  also 
lose  royalties  with  an  estimated  present 
value  of  $25.1  million,  or  $3.6  million 
annually  (0.5  percent  of  revenues  from 
Gulf  coastal  production).  These  impacts 
of  the  Coastal  Gtudelines  are  acceptable 
when  compared  to  total  federal  and 
state  tax  revenues  and  royalties 
collected  from  all  Gulf  coastal  operators. 

The  impacts  of  the  rule  on  Louisiana 
Open  Bay  dischargers  and  Texas 
Individual  Permit  appUcants  are  not 
expected  to  affiect  energy  prices, 
international  trade  or  inflation,  and 
would  have  a  minimal  impact  on 
national-level  employment.  Total 
national  employment  losses  would  be 
expected  to  be  231  full-time  eqmvalents 
(FTEs),  which  is  approximately  2 
percent  of  total  Gulf  of  Mexico  coastal 
oil  and  gas  employment.  EPA  finds  that, 
under  the  assumptions  of  the  alternative 
baseline,  while  the  economic  impacts  of 
the  Coastal  rule  are  significant  to  some 
individual  operators,  they  are 
economically  achievable  when 
compared  to  the  Coastal  industry  as  a 
whole. 

In  response  to  late  comments  from  the 
state  ofTexas,  EPA  has  also  conducted 
a  sensitivity  analysis  at  the  facility  level 
for  each  and  every  well  identified  as  a 
baseline  or  firat  year  shut-in  among  the 
Texas  individual  permit  applicants 
group,  based  on  actual  facility  level 
production  and  costs  as  reported  by  the 
operatore  of  these  wells.  EPA's 
alternative  analysis  shows  that,  in  fact, 
when  these  wells  are  treated  as 
components  of  an  entire  facility,  that  is, 
where  total  facility  production  revenues 
miist  exceed  facility  operating  costs  in 
order  to  keep  operating,  most  of  these 
wells  do  remain  open  in  the  baseline 
and  do  not  shut  in  as  a  result  of 
compliance.  Many  of  the  wells  do  not 
produce  much  produced  water  (which 
generates  compliance  costs).  The 
production  from  those  wells  that  do  - 
shut-in  simply  cannot  support,  on  a 
facility  basis,  the  annual  operations  and 
maintenance  costs  reported  by  the 
operators.  In  this  alternative  analysis, 
the  one  (first  year)  post-compliance  well 
shut-in  that  was  identified  in  EPA's 
original  well-level  analysis  does  not 
shut-in  during  the  first  year. 

The  facility  level  analysis  shows  8 
baseline  shut-in  wells  (all  in  Texas) 
with  the  Coastal  rule  causing  16  first 
year  shut-ins  only  among  Louisiana 
Open  Bay  producera  (compared  to  a 
total  of  94  Bist  year  shut-ins  for  both 
states  in  the  well  level  aiudysis).  The 
firm  failvue  analysis  does  not  change. 
EPA  concludes  that  its  facility  level 
analysis  indicates  (hat  the  effect  on 
Texas  and  Louisiana  operators  of  the 
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coastal  rule  will  be  even  less  significant 
than  reported  in  the  well-level  analysis 
(see  Chapter  10  of  EIA). 

Table  4.— Economic  Impacts  of 
Produced  water/TWC  Zero  Dis- 
charge BAT  Options  on  Texas 
Individual  Permit  Applicants  and 
Louisiana  Open  Bay  Dischargers 


I-,..,  n  III* 

Present 

vakie 

(SmMon) 

Percent  of 
Gulf  Coastal 

(percent) 

Project  NPV  lost 
Fedefaltax 

IOS86S     ..»•«• 

State  taxes 

Lost  Royalties  ... 

126.7 

36.7 
19.8 

26.1 

3.4 

1.9 
0.9 
0.5 

Total  losses 

206.4 

1.6 

b.  BAT  and  NSPS  Impacts: 
Alternative  Baseline  Analysis.  The 
analysis  of  the  alternative  baseline 
includes  all  of  the  financial  impacts 
from  the  current  regiilatory 
requirements  baseline  and  adds  the 
impacts  of  compliance  costs  on 
Louisiana  Open  Bay  dischaigeis,  Texas 
Individual  Permit  applicants  and  the 
coastal  portion  of  the  Major  Pass 
dischargers.  For  all  of  these  facilities — 
Ma)or  Passes,  Cook  Inlet,  Texas 
Individual  Permit  applicants  and 
Louisiana  Open  Bay  dischargers — the 
total  annual  BAT  and  NSPS  compliance 
costs,  including  produced  water,  TWC, 
and  drilling  fluids,  drill  cuttings  and 
dewatering  effluent  options  are  $52.9 
million  relative  to  the  alternative 
baseline  (Table  5).  Under  the  ahsmative 
baseline,  produced  water  compliance 
costs  for  Major  Pass  facilities  increase 
by  approximately  20  percent,  compared 
to  the  current  regulatory  requirements 
baseline,  to  account  for  the  costs  of  zero 
discharge  of  their  coastal  share  of 
produced  water. 

Table  S.—Total  Costs  of  BAT  and 
NSPS  Options  ($1995)— Alter- 
native Baseune 


Annualizad  compli- 

ance costs 

Wastestream 

($  milUon/yr) 

BAT 

NSPS 

Produced  WaterfTWC 

Option  2  (BAT)  

52^ 

0.00 

Drilling  fluids,  dri 

cuttings  and 

dewatering  effluent  ~ 

0X0 

0X0 

Treatmerrt  Wor1<over 

and  Completion 

fluids  (NSPS) _ 

0.00 

0.6 

Relative  to  the  alternative  baseline, 
production  losses  assodated  with  the 
selected  BAT  options  are  expected  to  be 
approximately  18.6  million  barrels  of  oil 
equivalmxt  (BOE)  over  the  lifetime  of  the 
afiiacted  wells,  fwdlities,  and  platforms. 
This  is  approximately  0.6  percent  of 
total  lifetime  nondiscounted  production 
in  the  coastal  Gulf  and  (Dock  Inlet 
regions  combined.  Oaly  3  firms  in  Texas 
and  one  in  Louisiana  would  be  potential 
failures,  and  a  mwirinnim  of  94  wells 
(2%  of  total  coastal  wells)  would  shut 
in.  Most  of  these  wells  would  shut  in 
only  a  few  years  without  the  rule. 
Declines  in  the  net  present  value  of 
project  worth  would  be  approximately 
$200  million  or  $28  million  annually 
discounted  over  10  years  (4.4  percent  of 
total  coastal  NPV).  BAT  requirements 
could  result  in  a  present  value  loss  of 
$60  million  in  federal  tax  revenues,  or 
$8.5  million  annually  (2.5  percent  of 
federal  tax  revenue  from  coastal 
operaticKis).  State  income  and  severance 
tax  revenues  losses  associated  with  BAT 
requirements  would  be  approximately 
$26.6  million  or  $3.8  million  annually 
(1.1  percent  of  all  state  tax  revenue  from 
coastal  operations).  The  states  and  other 
individuals  could  also  lose  royalties 
totaling  an  estimated  present  value  of 
$33.6  million,  or  $4.8  miUion  annually 
(0.6  percent  of  coastal  royalties). 

The  Coastal  rule  is  not  expected  to 
aCEect  energy  prices,  international  trade 
or  inflation,  and  would  have  a  minimal 
impact  on  national-level  employment 
National  level  employment  losses 
would  be  e)q>ected  to  be  approximately 
375  full-time  eouivalents  (FTEs,  or 
annual  jobs)  Table  6  summarizes  the 
impacts  discussed  above. 

NSPS  compliance  costs  are  the  same 
as  under  the  current  regulatory 
requirements  baseline,  for  reasons 
explained  above.  Based  on  the  impacts 
predicted,  EPA  finds  that  the  costs  of 
the  BAT  limitations  and  NSPS  are 
economically  achievable  relative  to  the 
alternative  baseline  for  the  Coastal  Oil 
and  Gas  Industry. 

Table  6.— Su^b^iary  of  Impacts  of 
Selected  BAT  Options:  Alter- 
native Baseune 


Impact 

noaeni 

value 

($m«on) 

Percent  of 
coastal  sub- 

(percenO 

Profscl  NPV  lost 
Federal  tax 
losses  ....___.. 

State  taxes 

Lost  Royalties  .. 

200 

60 
26.6 
33X 

4.4 

?5 
1.1 
0.6 

Total  losses 

319.5 

2.1 

D.  Cost-^factiveness  Analyais 

In  addition  to  the  foregoing  analyses, 
EPA  has  conducted  cost-effectiveness 
analyses  for  all  options  considered  by 
the  Agency.  Results  of  these  analyses 
are  presented  in  Cost-Effectiveness 
Analysis  for  Final  Effluent  Limitations 
Guidelines  and  Standards  for  the 
Coastal  Subcategory  oftheQQ  and  Gas 
Extraction  Point  Source  Category,  which 
is  included  in  the  rulemaking  record. 
(2ost-efiectiveness  evalxiates  the  relative 
efficiency  of  options  in  removing  toxic 
pollutants.  Costs  evaluated  include 
direct  compliance  costs,  such  as  capital 
expenditures  and  operations  and 
maintenance  costs. 

Cost-effectiveness  results  are 
expressed  in  terms  of  the  incremental 
and  average  costs  per  "pound- 
equivalent"  rranoved.  A  pound- 
equivalent  is  a  measure  tiiat  addresses 
differences  in  the  toxicity  of  pollutants 
renjeved.  Total  pound-equivalents  are 
derived  by  taking  the  niunber  of  pounds 
of  a  pollutant  removed  and  multiplying 
this  nimiber  by  a  toxic  weighting  bctor. 
EPA  calculates  the  toxic  weighting 
factor  using  ambient  water  quality 
criteria  and  toxicity  values.  The  toxic 
weighting  factors  are  then  standardized 
by  relating  them  to  a  particiilar 
pollutant,  in  this  case  copper.  EPA's 
standard  procedure  is  to  rank  the 
options  considered  for  each  waste 
stream  in  order  of  increasing  pounds- 
equivalent  iPE)  removed.  The  Agency 
cdculates  incremental  cost-afEsctiveness 
as  the  ratio  of  the  incremental  anniml 
costs  to  the  incremental  pounds- 
equivalent  removed  imder  each  option, 
compared  to  the  previous  (less  e^active) 
option.  Average  cost-effectiveness  is 
calculated  for  each  option  as  a  ratio  of 
total  costs  to  total  poimds-equivalent 
removed.  EPA  reports  annual  costs  for 
all  co^-effectiveness  analyses  in  1981 
dollan,  to  enable  limited  comparisons 
of  the  cost-efCectivaiess  among 
regulated  industries. 

At  proposal,  EPA  solicited  comment  ■ 
regarding  the  inclusion  of  indirect  costs 
(e.g.,  oil  and  gas  production-related 
losses)  in  its  analysis  of  cost- 
effectiveness.  Witii  previous  effluent 
guidelines,  EPA  has  not  inchided 
indirect  costs  associated  with  control 
technology  options  in  cost-effectiveness 
analyses.  While  the  primary  purpose  of 
the  costUffactiveness  analysis  is  to 
compare  the  removal  efficiencies  of 
technology  options  for  a  given  rule,  a 
secondary  use  has  been  to  benchmark 
the  rranoval  efficiency  of  a  rule's 
selected  option  in  comparison  to  other 
effluent  guidelines.  Including  additional 
costs  that  w«e  not  considered  in  other 
rules  makes  such  comparisons  less 
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meaningful.  In  Tosponse  to  comment, 
however,  in  this  rule.  EPA  addresses 
co8t-e£fiBctivaiess  in  two  separate 
analyses:  first,  EPA  omducts  the 
conventional  analysis,  considering  only 
direct  capital  and  operations  and 
maintenance  costs;  and.  second.  EPA 
evaluates  the  cost  of  lost  oil/gas 
production  in  addition  to  direct 


oomplianoe  costs.  The  two  approaches 
are  compared  in  Tables  9  and  10. 

Table  7  presents  the  cost-effectiveness 
of  different  options  considered  for 
produced  water/TWC  and  drilling 
wastes,  for  the  current  regulatory 
requirements  beseline.  Table  8  provides 
the  produced  water/TWC  cost- 
efiiectiveness  results  ha  the  alternative 


baseline  (the  coet-eSec^veness  of 
drilling  waste  options  is  the  same  in 
both  baselines).  Table  7  shows  that  all 
considered  options  for  produced  water/ 
TWC  wastes,  including  zero  discharge 
(with  an  incremental  cost-effectiveness 
ratio  of  $42  per  i>ound-equivalent]  are 
cost-efilBCtive. 


Table  Z.-Cost-Effectivb^ess  of  All  Options:  Current  Regulatory  Baseune 


• 

Total  annual 

Increntanial 

(»Lb-Eq) 

Incfentenial 

OpUon 

Lb^ 
fsnxwed 

Coat 
($1961) 

Lb-Eq 
reflx>ved 

Cost 
($1961) 

C-E 
($/Lb^q) 

Produced  Wstoi/TWC: 

Option  1:  Zero  Discharge,  QuNfDIacharge  LMta. 

tAaioi  Pass  &  Cook  mw _..... ™... 

OpUon  2:  Zero  Discharge.  GulVDischwge  Umils. 

Cobk  InM  .~. ~ ~ — . 

Opiien  3;  Zero  Dischage.  Al -, 

DrMng  Udfteudings: 

Onlinn  1' Civmnt  Nrntff  ....__ 

489306 

712336 
1313.725 

0 
8336 

2386.206 

10.081.484 
30.935,664 

0 
5368.728  • 

489.305 

223.030 
501390 

0 
8336 

2386306 

7305378 
20364.180 

0 
5.969.728 

5 

14 
25 

0 
609 

5 

35 
42 

0 

Option  2:  Zero  Diachwga  Al 

699 

Table  8  shows  that  the  cost-effectiveness  analysis  for  produced  water  using  the  alternative  baseline  versus  the  current 
regulatory  requirements  baseline  does  not  significantly  change  the  outcome.  Significant  additional  poimds  of  toxics 
are  removed  to  offset  the  increased  costs  associated  with  using  the  altonative  baseline. 

Table  8.--Cost-Effectiveness  of  Produced  Water/TWC  Optkdns:  Alternative  Baseune 


Total  annual 

Incrememal 

($aD-Eq) 

Incremental 

Produced  waternwC  option 

Lb^ 
lemowed 

Coat 
($1981) 

Lb-Eq 
ramowed 

Coat 
($1981) 

C-E 
($/Lb-Eq) 

Option  1:  Zero  Discharge,  QuiVDischarge  UmHB.  Miior 

Pass  &  Coolt  Inlet  - 

Option  2:  Zero  Discharge,  GuiVDischarge  Limits.  Cook 

Optk)n  i"z«o  bijichar^^ 

1.091.754 

1314.784 
1316,174 

24302,620 

33.781.413 
54,635392 

1391.754 

223.030 
501390 

24302320 

9378383 
20354,180 

22 

26 
30 

22 

42 
42 

Tables  9  and  10  present  the  cost- 
efbctiveness  of  selected  produced  water 
options,  under  both  baselines,  with  and 
without  the  inclusion  of  production 
losses,  respectively.  Incremental  and 
average  cost-effectiveness  for  zero  - 
discharge  of  produced  water  under  both 
baselines,  not  including  production  loss 
costs  (i.e.,  EPA's  standard  analysis)  are 
shown  in  Table  9;  cost-effectiveness 


results  for  zero  discharge,  including  the 
value  of  production  losses  are  shown  in 
Table  10.  The  inclusion  of  production 
losses  has  a  relatively  minor  effect  on 
the  selected  options'  cost-effectiveness. 
In  fact,  the  costs  shown,  including 
production  losses  (Table  10),  are 
somewhat  less  than  those  in  Table  9. 
This  is  because,  in  order  to  avoid  double 
counting,  EPA  assumed  no  compUance 


costs  associated  with  baseline  and  first 
year  shut-ins  and  dry  wells.  These 
facilities  would  not  incur  compliance 
costs  if  they  immediately  shut  in. 
Eliminating  these  faciUties  from  the 
database  used  for  compliance  cost 
analysis  results  in  lower  total 
compliance  costs,  even  though  the  value 
of  their  lost  production  is  factored  in. 


TABLE  9.— Cost-Effectiveness  of  Selected  Options— Direct  Compliance  Costs  Only 


Wastestream 

Lb-Eq 
removed 

Ooet 
($1981) 

Averaoe 

cost-efwo- 

tiveness 

($ai>-&D 

Incremental 

cost-effeo- 

tiveness 

($AJ>-Eq) 

Produced  Water/TWC: 

Current  Requirements  Baseline  «... 

Aiemative  Baseline 

712335 
1314,784 

10,081,484 
33,781.413 

14 
26 

36 
42 
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Table  10.— Cost-Effectiveness  of  Selected  Options— Compliance  Costs  and  Production  Losses 

Wastestream 

U>€q 
ramowed 

Cost 
($1981) 

Averaos 

oost-elwO' 

iNenass 

(tai>€q» 

iiKieinenui 
(yu>€q) 

Produced  Water/TWC:              *'./'_'., 

Current  Reauiranierts  Banolnft  ',     

712.336 
1.314.784 

9,494.585 
29,817,756 

> 

13 
23 

31 

Attemative  Baseline  . — .- ~ —    —       

S7 

Based  on  the  cost-efiiBctiveness  results 
shown  in  Tables  7  throiigh  10.  EPA  has 
detennined  that  the  selected  options  aie 
coet-efiiBctive. 

DL  Non-Water  Qaality  EnTironmental 
Impacts 

The  elimination  or  reduction  of  one 
form  of  pollution  has  the  potential  to 
aggravate  other  environmental 
problems.  Under  sections  304(b)  and 
306  of  the  CWA,  EPA  is  required  to 
consider  these  non-water  quality 
environmental  impacts  (including 
energy  reqxiirements)  in  developing 
effluent  limitations  guidelines  and 
NSPS.  In  compliance  with  these 
provisions.  EPA  has  evaluated  the  efinct 
of  these  regulations  on  air  pollution, 
solid  waste  generation  and  management, 
consumptive  water  use.  and  energy 
consumption.  Because  the  technology 
basis  for  the  limitation  on  drilling  fluids 
and  drill  cuttings  requires  transporting 
the  wastes  to  shore  for  treatment  and/or 
disposal,  adequate  onshore  disposal 
capacity  for  this  waste  is  critical  in 
assessing  the  options.  Safety,  impacts  of 
marine  traffic  on  coastal  waterways,  and 
other  footers  related  to  implementation 
were  also  considered.  EPA  evaluated  the 
non-water  quality  environmental 
impacts  on  a  regional  basis.  Although 
not  specifically  detailed  in  the 
disciusion  below,  the  non-water  quality 
environmental  impacts  that  would  be 
associated  with  requirements  on  future 
drilling  and  production  activities  in 
regions  othw  than  the  Gulf  of  Mexico, 
Califoinia.  and  Alaska  are  considered 
acceptable  because  they  would  be 
considered  to  be  similar  to  the  impacts 
determined  to  be  acceptable  in  the  Gulf 
of  Mexico,  California,  and  Alaska.  The 
non-water  quality  environmental 
impacts  associated  with  requirements 
for  driUing  wastes  and  produced  water 
.are  discussed  below.  The  limitations 
and  standards  being  promulgated  for  the 
remaining  wastestreams  covered  by  this 
rule  will  result  in  no  significant 
increases  in  non-water  quaUty 
environmental  impacts. 

A  DriUing  Fluids,  and  Cuttings 

The  non-water  quality  environmental 
impacts  quantified  for  the  drilling 


flmds.  drill  cuttings,  and  deWatering 
effluent  control  options  are  limited  to 
the  wastes  generated  in  Cook  Inlet  All 
other  coastal  areas  are  currently 
achieving  zero  discharge  of  these  wastes 
and  thus  the  control  options  cause  no 
additional  impacts.  The  control 
technology  btusis  for  compliance  with 
the  drilling  waste  options  considered  is 
a  combination  of  product  substitution 
and  transportation  of  drilling  wastes  to 
shore  for  treatment  and/or  disposal.  It  is 
possible  that  in  certain  areas 
compliance  with  a  zero  discharge 
limitation  for  a  portion  of  the  drilling 
wastes  would  be  achieved  of  by 
grinding  followed  by  injection  in 
disposal  wells.  However,  EPA  is  imable 
to  determine  the  degree  to  which  this 
may  be  possible.  The  non-water  quality 
environmental  impacts  associated  with 
the  treatment  and  control  of  these 
wastes  from  new  wells  at  existing 
sources  are  smnmarized  in  Table  10.  No 
new  sources  are  expected  to  be 
developed  in  Cook  inlet.  Therefore,  no 
non- water  quality  environmental 
impacts  are  expected  to  resxdt  from  the 
NSPS  requirements  for  drilling  wastes. 

EPA's  methodology  for  calculating 
non-water  quality  environmental 
impacts  is  generally  unchanged  from  the 
proposal.  (See  the  preamble  for  the 
proposed  rule  at  60  Hi  9467.)  Certain 
assumptions  related  to  waste  handling 
and  disposal  which  affect  fiiel  use  and 
air  emissions  have  been  updated.  These 
changes  are  summarized  in  Section  V  of 
the  preamble  and  presented  in  more 
detail  in  the  Coastal  Development 
Document  and  the  record  for  the  final 
rule. 

TABLE  10.— Non-Water  Quality  En- 
vironmental Impacts  for  Drill- 
ing Waste  Control  Options 


Table  10.— Non-Water  Quality  En- 
vironmental Impacts  for  Drill- 
ing Waste  Control  Opdons— 
Continued 


Options    - 

Energy 
con- 
sump- 
tion 
(BOe 
year) 

Air 
emis- 
sions 

(tons/ 
year) 

Option  1:  Zero  dto- 
charge  all  except 
Cook  Iniet 

0 

0 

Options 

Energy* 

oon- 

aump- 

tion 

(BOE/ 

year) 

Air 
emis- 
sions 

(font/ 
year) 

OpaQn2:Zerodto- 
dwge  an 

5J200 

36 

B.  Produced  Water  and  Treatment, 
Workover  and  Completion  Fluids 

The  energy  requirements  and  air 
emissions  calcidated  for  produced  water 
control  options  considered  for  existing 
sources  are  presented  in  Table  11.  These 
non-water  quality  environmental 
impacts  have  been  updated  since 
proposal  to  address  changes  in  the 
industry  profile  which  have  affected  the 
volume  of  produced  water  requiring 
treatment  and/or  disposal.  The 
technology  bases  used  to  quantify  these 
impacts  are  improved  gas  flotation  and 
subsurface  injection.  Detailed 
discussions  of  the  additional  equipment 
required  to  comply  with  the  control 
options  are  includsd  in  the  Coastal 
EJevelopment  Document  and  the  record 
for  the  final  rule.  EPA's  estimates  of  the 
non-water  quality  environmental 
impacts  calciilated  using  the  alternative 
baseline  are  presented  in  the  (Coastal 
Development  Docummt. 

Non-water  quality  environmental 
impacts  from  produced  water  and 
treatment,  workover,  and  completion 
fluids  NSPS  accrue  only  from  injection 
of  TWC  fluids.  This  is  because  for 
produced  water,  NSPS  reflects  current 
requirements,  except  for  main  pass 
dischargers.  Thus,  in  the  absence  of 
NSPS,  dischargers  would  have  to  meet 
BAT.  which  is  zero  discharge.  There  are 
no  non-water  quality  environmental 
impacts  for  produced  water  and  TWC 
fluids  NSPS  in  Cook  Inlet  There  are  no 
non-water  quality  environmental 
impacts  for  produced  water  in  the  main 
passes  of  the  Mississippi  River  or 
Atchafalaya  River,  because  no  new 
sources  are  projected  in  these  locations. 
Elsewhere  in  the  Gulf,  where  new 


66112    Foderal  Register  /  Vol.  61,  No.  242  /  Monday.  December,  16,  1996  /  Rules  and  Regulations 


sources  are  projected,  existiiig  genoal 
permits  allow  discharge  of  TWC  fluids. 
Thus.  EPA  estimated  Uie  non-water 
quality  environmental  impacts  resulting 
from  injection  of  TWC  fluids  at  new 
sources.  These  impacts  are  an  increase 
in  total  air  emissions  by  two  tons  per 
year  and  approximately  190  BOE  per 
year  in  additional  fuel  use.  These  air 
emissions  represent  a  small  portion  of 
the  total  emissions  from  coastal  oil  and 
gas  activities  along  the  Gulf  Coast 

Table  11.— non-Water  Quality  En- 
vironmental Impacts  for  Pro- 
duced Water  and  TWC  Fluids 
Contbol  Options  for  Existing 
Sources 


options. 

Energy 
oon- 

wmp- 
tion 

year) 

Air 
emis- 
sions 

(tons/ 
year) 

Option  1:  Zero  Dis- 
charge; Except  Major 
Deltaic  l^tts  and 
Cock  Met  Based  On 
tonproMed  Gas  Flote- 
lion  .„..»—......„........... 

Option  2:  Zero  Dis- 
charge; Except  Cobk 
Inlet  Based  On  Im- 
proved Gas  Fidtaiion 

Option  3:  Zero  Dis- 
charge AM  ._ „ 

■  4.800 

93,700 
188.000 

43 

1.110 
1260 

X.  Enviraninental  Benefits  Analysia 

A.  Introduction 

This  section  describes  results  of  EPA 's 
environmental  benefits  analysis.  EPA's 
complete  environmental  benefits 
analysis  is  presented  in  the  Water 
Quality  Benefits  Analysis  of  Final 
Effluent  Limitation  Guidelines  and 
Standards  for  the  Coastal  Subcategory 
of  the  Oil  and  Gas  Extraction  Point 
Source  Category  EPA-621-R-96-024 
(hereinafter,  WQBA),  included  in  the 
rulemaking  record.  The  WQBA 
evaluates  the  effect  of  ciurent  discharges 
on  the  coastal  environment  and  the 
benefits  of  the  Coastal  Guidelines.  Two 
baselines,  the  current  requirements 
baseline  and  the  alternative  baseline 
that  are  discussed  in  the  preamble 
above,  are  used  in  this  anJalysis.  In 
addition,  this  analysis  parallels  the 
option  selection  discussion  by 
distinguishing  between  Caok  Inlet  and 
all  other  coastal  locations.  For  purposes 
of  the  WQBA,  only  the  two  main 
wastestreams  [i.e.,  produced  water  and 
drilling  fluids  and  drill  cuttings)  are 
evaluated.  The  analysis  was  limited  to 
these  wastestreams  because:  (1) 
Treatment,  woricover,  and  completion 


fluids  are  conservatively  coniddnred  to 
be  a  component  of  the  produced  water 
wastestream  and  (2)  regulaloiy  options 
considered  for  the  other  wastestreams 
reflect  current  permit  requirements 
where  applicable  or  current  practice. 

The  W(^A  examines  potential 
impacts  from  current  produced  water 
discharges  in  both  geographic  areas,  and 
from  drilling  fluids  and  drill  cuttings 
discharges  in  Cook  Inlet.  The  effects  of 
prodxiced  water  for  other  coastal  areas 
{i.e.,  Florida.  Alabama,  Mississippi, 
California  and  North  Slope,  Alaska),  and 
drilling  fluids  and  drill  cutting 
discharges  in  addition  to  the  above 
coastal  areas  in  Louisiana  and  Texas  are 
not  evaluated  because  they  are 
prohibited  by  state  authorities  and 
existing  NPDES  permits,  and  EPA  has 
issued  no  individual  permits  allowing 
these  disdiarges. 

Under  the  ciurent  requirements 
baseline,  this  rule  will  require  major 
deltaic  pass  dischargers  of  offshore 
wastes  (Major  Pass  focilities)  to  meet 
zero  discharge  of  produced  water,  and 
Cook  Inlet  dischargers  to  meet  new  oil 
and  grease  limits  for  the  discharge  of 
produced  water  and  current  limits  for 
the  discharge  of  drilling  fluids  and  driU 
cuttings.  Under  the  alternative  baseline, 
EPA  investigated  the  impacts  of 
produced  water  discharges  by  Texas 
individual  permit  applicants  and  • 
I.oiiisiana  Open  Bay  dischargers  on  the 
coastal  environment,  and  the  benefits  of 
zero  discharge.  Two  types  of  benefits  are 
analyzed:  quantified  (including  non- 
monetized  and  monetized  benefits),  and 
non-quantified  benefits. 

Coastal  waters  have  diverse 
ecosystems  which:  act  as  spawning 
groimds,  nurseries  and  habitats  for 
important  estuarine  and  marine  species 
(finfish  and  shellfish);  support  highly 
valuable  commercial  and  recreational 
fisheries;  and  provide  vital  habitat  for 
seabirds,  shore  birds  and  terrestrial 
wildlife.  A  majority  of  commercial  and 
recreational  shellfish  (oysters,  shrimps, 
and  crabs)  and  many  finfishes  spend 
significant  portion  of  their  life  in  bays 
and  estuaries.  Total  1994  value  of 
commercial  fisheries  (including  both 
finfish  and  shellfish)  $336  million  for 
Louisiana  and  $207  million  for  Texas, 
for  total  of  $543  mlUion.  The  1995  value 
of  Cook  Inlet  commercial  fisheries 
(finfish.  and  shellfish)  was  $51  million. 
The  estimated  Cook  Inlet  recreational 
fishery  is  valued  at  $28  million  per  year 
(in  1995  dollars).  In  addition,  personal 
use  and  subsistence  fisheries  provide  a 
food  source  to  the  Gulf  of  Mexico 
coastal  residents  and  a  food  source  and    ' 
cultiual  values  to  Alaskan  residents  and 
Alaskan  native  populations.  Coastal 
areas  also  serve  as  vital  habitats  for 


numerous  federally  designated 
mdangered  and  threatened  species 
(including  32  in  coastal  areas  of 
Louisiana  and  Texas),  and  migrating 
waterfowl. 

The  coastal  waters  along  the  Gulf  of 
Mdxico  are  generally  shallow,  where 
tidal  action  has  limited  effect,  and  ^ 

dilution  and  dispersion  are  more 
limited  than  ofii^ore  waters. 
Additionally,  pollutants  can  migrate 
much  more  readily  into  sediments, 
where  they  may  have  long  residence 
times.  Consequently,  these  receiving 
environments  are  highly  sensitive  to 
pollutant  discharges  compared  to  open    ' 
oCCshore  areas.  Many  of  the  pollutants  in 
coastal  oil  and  gas  discharges  are  either 
conventional  pollutants,  aquatic 
toxicants,  human  carcinogens,  or  human 
systemic  toxicants.  The  aquatic  impact 
of  these  pollutants  on  biota  include 
acute  toxicity;  chronic  toxicity;  effects 
on  reproductive  functions;  physical 
destruction  of  spawning  and  feeding 
habitats;  and  loss  of  prey  organisms.  In 
addition,  many  of  these  pollutants  are 
persistent,  resistant  4o  biodegradation 
and  accumulate  in  sediments  and 
aquatic  organisms.  Chemical 
contamination  of  coastal  water, 
sediment  and  biota  may  also  directly  or 
indirectly  impact  local  aquatic  and 
terrestrial  wildlife  and  hnmpnn 
consiuning  exposed  biota. 

The  five  ma)or  passes  of  the 
Mississippi  River  receiving  produced 
water  from  offshore  operations  differ 
physically  in  depth,  river  flows  and 
sediment  types.  Compared  to  the 
narrower,  more  energetic  passes  with 
hard  packed  sand,  flows  in  shallower, 
wider  passes  are  of  slower  velocity, 
resulting  in  more  organic  bottom 
deposits  and  thus  supporting  more 
organic  life.  All  these  passes  are 
important  nursery  grounds  for  both 
saltwater  and  freshwater  organisms  and 
support  recreational  and  commercial .--. 
fishery.  The  deltaic  region  of  the 
Mississippi  River  ranks  in  the  top  10% 
for  productivity  of  all  United  States 
wetland  estuaries.  This  region  also 
includes  the  Delta  National  Wildlife 
Refuge  (NWR)  and  the  Pass  a  Loutre 
State  Fish  and  Game  Preserve  (SFGP). 
which  in  turn  support  one  of  the  largest 
wading  bird  rookeries  in  the  United 
States  and  hundreds  of  thousands  of 
wintering  waterfowl  Three  major  passes 
receiving  ofEshore  produced  water  are     ^ 
connected  to  this  region.  Raphael  Pass 
winds  directly  through  Delta  NWR, 
while  Emeline  Pass  establishes  the 
northern  border  of  this  refuge.  North 
Pass  is  included  as  part  of  the  northern 
border  of  Pass  a  Loutre  SFGP. 

Compared  to  the  Gulf  of  Mexico 
region.  Cook  Inlet  is  an  extremely 
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dynamic  tidal  estuarine  system  and  its 
physical  characteristics  influence  the 
fete  and  transport  of  contaminants  in  its 
waters.  Water  movement  in  Ckwk  Inlet 
is  dmninated  by  the  tidal  cycle  and 
strongly  influenced  by  the  freshwater 
inputs  from  rivers  and  precipitation. 

Benefits  of  Coastal  Guidelines  Include 
elimination  or  reductian  of  toxic, 
conventional,  and  nonconventional 
pollutants,  and  elimination  or  reduction 
of  impacts  on  human  health  and  aquatic 
lifs.  Potential  benefits  may  ultimately 


include  reduction  of  discharge-related 
aquatic  halritat  degradation;  improved 
recreational  fisheries;  improved 
subsistence  and  personal  use  fisheries 
(potentially  important^to  low-income 
anglers  and  Alaska's  Native  anglers, 
etc.);  improved  commercial  fishoies; 
improved  aesthetic  quahty  of  waters; 
improved  recreational  opportxmities; 
and  decreased  harm  to  threatened  or 
endangered  species  in  the  Gulf  of 
Mexico  and  Cook  Inlet 


Under  the  current  requirements 
baseline,  the  Coastal  Guidelines  would 
eliminate  total  of  about  1.5  billion 
pounds  of  pollutants  to  the  coastal 
receiving  waters  of  states  ad)aoent  to  the 
Gulf  of  Mexico  and  to  Alaskan  waters. 
Under  the  alternative  baseline,  the 
Coastal  Guidelines  would  eliminate 
total  of  4.6  billion  pounds  of 
conventional,  toxic  and 
nonconventional  pollutants  (ii^cluding 
Gulf  of  Mexico  and  Cook  Inlet)  (see 
Table  12). 


Table  12.— Pollutants  Removed  by  Current  Permit  Requirements  and  Alternative  Baseunes 


Removals  under  the  current  requirements  besettne  ^ 

AddUonal  removals  under  the  altamative  base- 
Ine 

Produced  water 

Dmng 
fhMsand 

Total  (tie/ 
year) 

PoliitHnts  removed  by  coest- 
al  guklaines  Obs/year) 

Produced  welar 

Major  deltaic 
peaaes 

Cookimet 

Louistana 

open  bay  dto- 

chargers 

Texas  penult 
applicants 

'laaf 

Cook  Mat 

^■1 ...  iii.^ii.i  I.I 

OOnvenDOnal   .._......_»...»..». 

Toxic  Oiganics 

Toxic  Metals 

Nonconventionel 

1,856,319 

106,018 

33377 

1,490,602,961 

856,054 
70,367 
14.756 

560.011 

0 
0 
0 
0 

2.710373 

17B38S 

48.6S2 

1,491,162.972 

7372398 

450,458 

90335 

2371382,167 

1,463381 

92361 

18,602 

528318,780 

11335.752 

721394 

157.769 

4390.863.919 

Total  Poautanis  (ba/ 
year)  

1,492,600,175 

1.500.187 

0 

1,494.100,362 

2.578.995.458 

529,883.014 

4.602.978,834 

^  Under  itie  current  permit  requiremems  t)e8elne.  removala  (exdodng  T^C  effluent)  would  result  from:  zero  dacharge  for  Mejor  Pass  faciWies. 
dtocharge  limits  for  Cook  Inlet  produced  water,  and  current  limits  for  Cook  Inlet  driUng  fluids  and  drV  cutlinQs. 

'Under  the  aNamative  baseline,  removals  (Exckxfing  TWC  effluent)  would  result  from  zero  dtecharge  of  produced  water  for  Louisiana  open 
titij/  and  Texas  indMdual  permit  applicants,  in  addWon  to  those  removals  already  presented  under  the  baseline  tor  cun-ent  pennit  requirements. 


B.  Quantitative  Estimate  of  Benefit*. 
(1)  Current  Requirements  Baseline .  ^. 

(a)  Quantified  Non-Monetized 
Benefits— Gulf  of  Mexico.  The  benefits 
associated  with  zero  discharge  of 
produced  water  under  the  current 
requirements  baseline  include  only  non- 
monetized  benefits  (i.e.,  (i)  review  of 
case  studies  of  environmental  impacts 
of  produced  water  that  docimient 
adverse  chemical  and  biological  impacts 
resulting  from  current  discharges  into 
the  Gulf  of  Mexico  coastal  area;  (ii) 
modeled  water  qiiaUty  benefits 
expressed  as  elimination  in  exceedances 
of  himian  health  or  aquatic  life  state 
water  quality  standards  for  major  deltaic 
pass  bcihties;  and  (iii)  projected 
individual  cancer  risk  reduction  from 
consimiption  of  seafood-contaminated 
with  Ra226  and  Ra^^s  based  on  modeled 
levels  for  major  deltaic  pass  dischargers. 
EPA  could  not  estimate  the  potential 
number  of  cancer  cases  avoided  and 
monetize  benefits  for  these  £acilities, 
however,  because  the  exposed  angler 
population  could  not  be  determined  for 
major  pass  facilities  alone. 

(i)  Docijmented  Case  Studies.  A 
comprehensive  review  of  available  data 
identified  25  study  sites  (12  in 
Louisiana  and  13  in  Texas)  that 


examined  impacts  of  produced  water 
discharges  on  the  coastal  environment. 
The  detailed  description  and  complete 
references  for  these  studies  are 
presented  in  the  WQB  A  included  in  the 
rulemaking  record.  The  majority  of 
evaluated  study  sites  are  in  water 
depths  less  than  3  meters,  and  include 
variable  environments  (i.e.,  wetlands, 
salt  marshes,  and  fresh  at  brackish 
marshes),  and  both  relatively  low  and 
high  energy  areas.  The  documented 
impacts  show  elevated  hydrocarbons 
and  metals  in  water  column  and 
sediments,  and  reveal  impacts  on  biota 
(i.e.,  depressed  community  structiire 
such  as  abundance  or  diversity)  from 
the  produced  water  discharge  between 
800  to  1000  meters  in  dead-end  canals 
and  efEluoot  dominated  creeks  or 
bayoiis.  The  salinity  efiiects  are  typically 
detected  up  to  300  meters  from  the 
discharge,  and  up  to  800  meters  in  dead- 
end canals.  A  benthic  dead  zone  (no 
benthic  fauna)  is  docimiented  up  to  15 
meters  and  severely  depressed  benthic 
communities  are  noted  to  150  to  400 
meters  from  produced  water  out&lls. 

(ii)  Projected  Water  QuaUty  Benefit»— 
Major  Deltaic  Pass  Facilities.  EPA 
evaluated  the  efiiects  of  toxic  pollutants 
in  current  produced  water  discharges  on 
receiving  water  quality.  Of  the  49  toxic 


and  nonconventional  produced  water 
pollutants  (representing  subcategny- 
wide  produced  water  discharge),  pliune 
dispersion  modeling  was  perfumed  to 
project  in-stream  concentrations  of  11 
toxic  pollutants  with  specified  water 
quality  standards  in  Louisiana.  (Thote 
are  no  specified  wrater  quality  standards 
for  the  other  38  pollutants).  Pollutant 
concentrations  were  projected  at  the 
edge  of  state-prescribed  mixing  zones 
for  acute  and  chronic  aquatic,  and 
hiunan  health  standards  for  Louisiana. 
Site-specific  cases  (including  ambient 
water  depth  and  op>erational  data)  were 
developed  im  five  (of  six)  major  deltaic 
pass  fadhties/dischargers.  (The  effects 
of  current  discharges  for  one  discharger 
was  not  evaluated  because  of  the  lack  of 
site-specific  ambient  data.) 

Of  the  six  major  deltaic  pass 
dischazgers,  all  five  that  were  evaluated 
are  projected  to  have  discharges  that 
exceed  applicable  human  heedth  or 
aquatic  life  water  quaUty  standards. 
Five  dischargers  are  modeled  to  exceed 
the  human  health  standard  for  benzene 
and  the  acute  standard  for  cc^per.  One 
diachaiger  is  modeled  to  exceed  the 
acute  aquatic  life  standard  for  toluene, 
and  another  to  exceed  the  chronic 
aquatic  life  standards  for  copper  and 
nickeL  The  final  guideline's  zero 
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discharge  requirement  would  eliminate 
all  projected  exoeedances. 

EPA  recognizes  that  in  the  absence  of 
this  rule,  the  permit  issuing  authority 
(the  State  of  Louisiana  or  EPA  in  Tei^as) 
would  be  required  to  develop  water 
quality-based  effluent  limits  at  the 
permitting'stage.  This  rule  woiild 
eliminate  the  need  to  develop  such 
limits  at  the  permitting  stage  for  the 
pollutants  of  concern.  It  may  also  lessen 
the  possibility  that  the  state  will  in  the 
future  have  to  develop  a  Total 
Maximum  Daily  Load  for  the  pollutants 
under  §  303(d)  of  the  CWA. 

EPA  recognizes  that  in  the  absence  of 
this  rule,  the  permit  issuing  authority 
(the  State  of  Louisiana  or  Q'A  in  Texas) 
would  be  required  to  develop  water 
quality-based  efQuent  limits  at  the 
permitting  stage.  This  rule  woidd 
elimiiute  the  need  to  develop  suck 
limits  at  the  permitting  stage  for  the 
pollutants  of  concern.  It  may  also  lessen 
the  possibility  that  the  state  will  in  the 
future  have  to  develop  a  Total 
Maximum  Daily  Load  for  the  pollutants 
imder  section  303(d]  of  the  CWA. 

In  response  to  late  comments,  EPA 
reevaluated  its  use  of  the  water  quality 
model  (X)RMIX  to  assess  discharges  to 
Major  Deltaic  Passes.  In  these  areas, 
LADEQ  regulations  allow  the  use  of 
other  appropriate  models  in  addition  to 
the  Complete  Mix  Balance  Model 
(CMBM)  specified  in  regulations.  EPA 
used  CORMIX  because  it  is  technically 
su{>erior  to  the  CMBM  as  discussed  in 
the  record.  Nevertheless  a  sensitivity 
analysis  was  conducted  using  the 
CMBM.  Use  of  CMBM  still  resulted  in 
two  of  the  outfalls  exceeding  criteria. 
One  of  these  outfalls  was  the  largest 
Major  Deltaic  Pass  discharger  with 
exceedances  for  benzene. 

(iii)  Projected  Individual  Cancer  Risk 
Reduction  Benefits — Major  Deltaic  Pass 
Dischargers.  Upper  bound  individual 
cancer  risks  firom  consuming  fish 
contaminated  with  Ra^^e  and  Ra^^  from 
current  inxKiuced  water  discharges  are 
estimated  for  recreational  and 
subsistence  anglers.  To  estimate  Ra^^ 
and  Ra^^  levels  in  seafood,  EPA  uses 
modeled  effluent  data,  i.e.,  current 
subcategory-wide  produced  water 
concentrations  of  Ra^^b  gQf}  Ra^is,  plume 
dispersion  modeling  at  site-specific 
discharge  rates  and  water  depths  for  five 
(of  six)  major  deltaic  pass  facilities/ 
dischargers  with  site-specific  ambient 
data  to  support  modeling.  [Using  the 
estimated  Ra^^^  and  Ra^^a 
concentrations  in  seafood,  EPA 
estimates  individual  cancer  risks 
assuming  two  different  consumption 
rates  of  147.3  g/day  for  subsistence 
anglers  and  15  g/day  for  recreational 
anglers].  In  addition,  all  individual 


cancer  risks  are  adjusted  by  factors  of 
0.2  and  0.75  to  account  for  ingestion  of 
seafood  from  locations  which  are  not 
contaminated  with  the  Ra^^  and  Ra^^ 
in  coastal  produced  water  discharges]. 

Projected  individual  cancer  risks  fbr  5 
evaluated  major  deltaic  pass  Cacilities 
range  from  2.4x10"'  to  6.3x10"*  for 
subsistence  anglers  and  from  1.0xlO~' 
to  2.8x10  ~'  for  recreational  anglers.  The 
Coastal  Guidelines'  zero  discharge 
requirement  for  produced  water  will 
eliminate  these  estimated  cancer  risks 
over  time.  • 

EPA  could  not  estimate  the  potential 
niunber  of  cancer  cases  avoided  and 
monetize  benefits  for  these  facilities, 
however,  because  the  exposed  angler 
popxilation  could  not  be  determined  for 
major  pass  bdlities  alone. 

(o)  Quantitative  Non-Monetized 
Benefits — Cook  Inlet. 

EPA  analyzed  non-monetized 
quantitative  benefits  associated  with  the 
Coastal  Guidelines  for  produced  water 
in  Cook  Inlet  These  benefits  include 
modeled  water  quality  benefits 
expressed  as  reduction  of  mixing  zone 
needed  for  produced  water  discharges  to 
meet  Alaska  state  water  quality 
standards.  (Effects  of  current  drilling 
fluids  and  drill  cuttings  discharge  are 
also  evaluated,  however,  because  this 
rule  does  not  require  a  change  in  ciirrent 
practice  no  benefits  are  projected.) 

Produced  Water 

EPA  eval\iated  the  effects  of  toxic 
pollutants  in  current  produced  water 
discharges  on  receiving  water  quality 
and  the  benefits  of  the  final  Coastal 
Guidelines.  Site-specific  pliune 
dispersion  model^  is  performed  to 
project  in-stream  concentration  of  16 
toxic  and  nonconventional  pollutants  at 
the  edge  of  mixing  zones  from  eight 
facilities  constituting  all  of  Cook  Inlet 
produced  water  dischargers.  The  in- 
stream  concentrations  are  then 
compared  to  the  Alaska's  state 
limitations.  Unlike  the  Gulf  of  Mexico, 
Alaska  state  requirements  do  not  have 
spatially-defined  mixing  zones.  (Alaska 
determines  the  extent  of  mixing  zone 
needed  to  achieve  compliance  with 
water  quality  standards  and  evaluates 
the  reasoniableness  of  this  calculated 
mixing  zone).  The  water  quality 
assessment  for  Cook  Inlet  therefore 
determines  the  spatial  extent  of  mixing 
zones  needed  for  each  evaluated  outfaU 
to  meet  all  state  standards  at  current 
discharge  and  at  the  final  BAT.  For  the 
eight  outfalls  modeled,  the  distance 
from  each  facility  where  all  standards 
are  met  ranges  from  within  100  meters 
to  3,500  meters  at  ciirrent  level,  and 
from  within  100  meters  to  1,000  meters 
for  the  final  BAT. 


2.  Alternative  Baseline 

Under  the  alternative  baseline,  EPA 
investigated  the  impacts  that  Louisiana 
Open  Bay  dischargers  and  Texas 
individual  permit  applicants  have  on 
the  coastal  environment  and  projected 
the  benefits  associated  with  zero 
discharge  of  produced  water  for  these 
dischargers.  The  projected  quantified 
benefits  include  both:  (a)  Non- 
mcmetized  boiefits  [i.e.,  (i)  reviewed  a 
case  study  of  enviroiunental  effscts  of 
Louisiana  open  bay  produced  water 
dischargers;  (ii)  modeled  water  quality 
benefits  expressed  as  elimination  in 
exceedances  of  human  heaMi  or  aquatic 
life  state  water  quality  standards;  and 
(iii)  projected  individual  cancer  risk 
reduction  from  consiunption  of  seafood 
contaminated  with  Ra^^*  and  Ra^" 
based  on  modeled  levels;  and  (b) 
monetized  benefits  (i.e.,  (i)  estimated 
avoidance  of  projected  cancer  cases 
(from  consumption  of  seafood 
contaminated  with  Ra23<>  and  Ra^^" 
based  on  modeled  levels)  from 
Louisiana  open  bay  and  Texas  permit   ' 
applicant  dischargers);  and  (ii) 
estimated  ecological  benefits  of  a  zero 
discharge  requirement  for  produced 
water  open  bwy  dischargers  in  Louisiana 
and  permit  applicants  in  Texas. 

(a)  Quantined  Non-Monetized 
Benefits  for  Louisiana  Open  Bay  and 
Texas  Individual  Permit  Dischargers. 

(i)  The  United  States  Department  of 
Energy  (DOE)  conducted  a  study 
entitled  Risk  Assessment  for  Pmduced 
Water  Discharges  to  Louisiana  Open 
Bays.  March,  1996  (hereafter.  "DOE 
study"),  included  in  the  riilemaking 
record.  This  study  evaluated  potential 
human  health  and  environmental  risks 
from  discharges  of  produced  water  to 
Louisiana  open  bays.  The  DOE  study 
concluded  that:  "human  health  risks 
from  radium  in  produced  water  appear 
to  be  small",  and  "ecological  risks  from 
radium  and  other  radio  nuclides  in 
produced  water  also  appear  tqbe 
small".  The  DOE  study  also  concluded 
that:  "intakes  of  diemical  contaminants 
in  fish  caught  near  open  bay  produced 
water  discharges  are  expected  to  pose  a 
negligible  toxic  hazard  or  carcinogenic 
rid^",  that  a  "potential  impacts  to 
benthic  biota  and  fish  and  crustaceans 
in  the  water  column  are  possible  within 
the  200  ft  mixing  zone",  but  a 
"permanent  damage  to  populations  of 
organisms  and  ecosystems  are  not 
expected  because  miying  zones 
represent  relatively  small  volumes  and 
animals  are  not  expected  to  remain 
continuously  in  the  plume". 

EPA  believes  that  the  study  shows 
that  there  are  impacts  from  coastal 
discharges,  particularly  regarding  the 
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whole  effluent  toxicity  and  sediment 
contaminati(«.  Whole  effluent  toxicity 
risk  assessment  of  Louisiana  open  bay 
dischaigers  conducted  by  the  DOE  study 
indicate  that  at  50  and  200  feet  mixing 
zones  23  percent  and  18  percent  of 
modeled  effluents  exceed  their 
respective  LC50  values  for  mysids  and 
sheep  head  minnows,  and  STpercent 
and  56  percent  of  modeled  effluents 
exceed  their  survival  and  growth- 
inhibition  NOEL  values,  respectively, 
for  mysids  and  sheep  head  minnow  at 
200  feet  mixing  zone.  A  sediment 
toxicity  in  excess  of  sediment  quality 
"Effect  Range  Low"  (ERL)  and  "Effect 
Range  Medium"  (ERM)  criteria  for 
heavy  metals  and  total  and  individual 
PAH's  is  also  docimiented  by  the  study. 
(The  measured  values  above  ERL  value, 
but  less  than  ERM  value  "represent  a 
possible-efiiBcts  range  within  which 
effects  would  occasionally  occiu-". 
Concentrations  at  or  above  the  ERM 
value  "represent  a  probable  effect  range 
within  which  effect  vrauld  frequently 
occur"  (Long,  E.R.,  DH.  Macdonald. 
S.L.  Smith,  F.D.  Caldw,  1905, 
"Incidence  of  Adverse  Biological  Effects 
Within  Ranges  of  Chemical 
Concentrations  in  Marine  and  Estxiarine 
Sediments",  Environmental 
Management  19:81-97).]  Metals,  arsenic 
and  nickel  are  measured  in  excess  of 
ERL  value  up  to  500  m  and  1000  m  bom 
discharge,  respectively.  The  total  and 
individual  PAH's  in  excess  of  ERL  are 
measured  up  to  500  m  from  discharge. 
The  total  PAH's,  high  molecular  weight 
PAH's,  and  individual  PAHs  are  also 
measxired  near  discharge. 

(ii)  Projected  Water  Quality  Benefits. 
The  effects  of  toxic  pollutants  in  current 
produced  water  discharges  on  receiving 
water  quality  and  benefits  associated 
with  the  Coastal  Guidelines  are 
evaluated.  Of  the  49  produced  water 
pollutants  (representing  subcategory- 
wide  produced  water  cUscharge),  plume 
dispersion  modeling  is  performed  to 
project  in-stream  concentrations  of  11 
toxic  pollutants  with  specified  state 
water  quality  standards  in  Louisiana 
and  in  Texas.  (There  are  no  specified 
water  quality  standards  iat  the  other  38 
pollutants  in  Louisiana  and  in  Texas). 
Pollutant  concentrations  are  projected  at 
the  edge  of  state-prescribed  mixing 
zones  for  acute  and  chronic  aquatic 
water  quality  standards,  and  human 
health  water  quality  standards  for 
Louisiana  and  Texas. 

Estimated  flow-weighted  average 
ambient  water  depth  characteristic  and 
operational  data  are  used  for  69 
Louisiana's  open  bay  outfalls,  and  82 
Texas  individual  permit  applicants.  A 
mean  discharge  rate  of  4,780  bpd  and 
flow-weighted  mean  depth  of  1.73 


meters  are  used  for  Louisiana  open  bay 
dischargers,  and  mean  discharge  rate  of 
827  bpd  md  flow-w«ghted  mean  water 
depth  (rf  1.66  meters  for  Texas  permit 
applicants. 

Eigliteen  of  the  69  evaluated 
Louisiana's  open  bay  outfells  are 
projected  to  exceed:  acute  aquatic  life 
standards  for  two  pollutants  (copper 
and  toluene);  chronic  aquatic  lira 
standards  for  four  pollutants  (copper, 
nickel,  lead,  and  toluene):  and  human 
health  standards  for  one  pollut^it 
(benzene).  These  18  outfalls  represent 
79  percent  of  Louisiana's  open  bay  total 
daily  discharge  flow.  In  Texas,  eighteen 
of  the  82  evaluated  individual  permit 
applicants  are  projected  to  exceed  the 
acute  and  chronic  aquatic  life  standards 
for  silver.  These  18  appUcants  represent  . 
84  percent  of  the  total  produced  water 
flow  for  the  82  applicants.  The  final 
guideline's  zero  discharge  requirement 
would  eliminate  all  projected 
exceedances. 

EPA  recognizes  that  in  the  absence  of 
this  rule,  the  permit  issuing  authority 
(State  of  Louisiana  or  EPA  in  Texas) 
would  be  required  to  develop  water 
quality-based  effluent  limits  at  the 
permitting  stage.  This  rule  would 
eliminate  need  to  develop  such  limits  at 
the  permitting  stage  for  the  pollutants  of 
concern.  It  may  also  lessen  the 
possibiUty  the  state  will  in  the  future 
have  to  develop  a  Total  Maximum  Daily 
Load  for  the  pollutants  under  section 
303(d)  of  the  CWA. 

(iii)  Projected  Individual  Cancer  Risk 
Reduction  Benefits.  Upper  bound 
individual  cancer  risks  bom  consuming 
fish  contaminated  with  RaP^  and  Ra"« 
from  current  produced  water  discharges 
are  estimated  for  recreational  and 
subsistence  anglers.  To  estimate  Ra^^^ 
and  Ra228  levels  in  seafood.  EPA  uses: 
modeled  effluent  data,  i.e.,  current 
subcategory-wide  produced  water 
concentrations  of  Ra^26  and  Ra^";  plume 
dispersion  modeling  at  average  out&ll 
discharge  rates  and  flow-wei^ted 
ambient  average  depths  for  69  Louisiana 
open  bay  outfalls  and  82  Texas 
individual  permit  applicant  dischargers; 
and  consumption  rates  as  described  in 
the  section  Xn.B.l.(a)(iii)  of  this 
preamble. 

Projected  individual  cancer  risks  from 
Louisiana  open  .bay  dischargers  range 
bom  2.9x10 -■♦to  1.1x10 "^  for 
subsistence  aiiglers  and  from  1.3x10  ~> 
to  4.8x10  ~^  for  recreational  anglers.  For 
Texas  individual  permit  applicants,  the 
projected  individual  cancer  risks  range 
from  3.7x10-5  to  1.4xl0-*lor 
subsistence  anglers  and  from  1.6x10-' 
to  6.1x10  -'  for  recreational  anglers.  The 
Coastal  Guidelines'  zero  discharge 
requirements  for  produced  water  will 


eliminate  these  estimated  cancer  risks 
over  time,  resulting  in  projected 
elimination  of  0.43  to  1.66  cancer  cases 
per  year  fw  anglers  consuming  fish  from 
the  Louisiana  open  bay  dischargns  and 
Texas  individual  permit  applicant 
dischargers  (i.e.,  0.35  to  1.34  and  0.08  to 
0.32  annual  cancer  cases  in  Louisiana 
and  Texas,  respectively) 

(b)  Quantified  Monetized  Benefits  for 
Louisiana  Open  Bay  and  Texas  Permit 
Applicant  Dischargers. 

(0  Projected  Cancer  Risk  Reduction  . 
Benefits  by  Reducing  Exposure  to 
Radiiun  in  Produced  Water.  The 
projected  avoidance  of  0.43  to  1.66 
cancer  cases  per  year  for  anglers 
consiuning  fish  from  Louisiana  open 
bay  disdiugers  and  Texas  individual 
permit  applicant  dischargers  will  result 
in  combined  monetized  benefits  in  $1.1 
to  S22.3  miUion  per  year  ($1995)  range 
(including  $0.9  to  $18  millicm  per  year  . 
($1995)  for  Louisiana  Open  bay 
dischargers  and  $0.2  to  $4.3  inilUon  per 
year  ($1995)  for  Texas  individual  permit 
applicants). 

The  temporal  dynamics  of  both 
impacts  and  benefits  assessments  is 
relevant  to  the  human  health  risk 
assessment.  For  the  assessments  of 
cancer  reduction  benefits,  the 
methodology  is  consistent  with 
estimating  costs  for  the  rule,  using  a 
one-year  "snap-shot"  approach. 
Allocating  the  full  value  of  annual 
benefits  within  one  year  following 
cessation  of  produced  water  discharges 
may  appear  to  over-estimate  potential 
aimual  benefits  in  cases  where 
incomplete  recovery  has  occurred. 
However,  in  such  cases  where  impacts 
are  incompletely  recovwed,  a 
consideration  of  total  impact  would 
need  to  include  any  impacts  expected  to 
occur  beyond  that  year.  This  analysis 
does  not  attempt  to  identify  or  allocate 
benefits  on  a  yearly  basis,  but  merely 
averages  total  benefits  so  that  monetized 
benefits  may  be  compared  to  costs  that 
are  developed  using  the  same  approach. 

In  response  to  late  comments,  EPA 
revised  the  population  estimate  of 
exposed  individuals  to  reflect  only 
coastal  coimties  within  65  miles  of  the 
coast  The  number  of  resident 
recreational  anglers  who  only  fish  in  . 
state  waters  was  adjusted  by  the 
proportion  of  state  residents  in  coastal 
coimties.  EPA  also  rec«ved  late 
comments  to  the  effect  that  it  should 
have  used  the  monitoring  data  from  the 
DOE  study  rather  than  EPA's  modeled 
data.  As  is  discussed  further  in  the 
record,  EPA  continued  to  use  the 
modeled  effluent  data  rather  than 
limited  monitoring  data  to  estimate  risk. 
Ahhou^  EPA  modeling  predicts 
radium  concentrations  significantly 
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higher  than  those  measured  in  the  IX% 
study,  EPA  believes  it  is  not  appropriate 
to  use  migratoiy  fish  species  to 
represent  tissue  levels  of  all  fish  around 
platforms  because  EPA  has  information 
indicating  that  some  resident  species  in 
coastal  areas  spend  a  significant  amount 
of  time  in  coaxal  waters. 

(ii)  Projected  Ecological  Benefits.  A 
potential  ecological  benefit  of  zero 
discharge  of  produced  water  in 
Louisiana  open  bays  and  Texas 
individual  permit  applicants 
dischargers  is  projected  from  a  Trinity 
Bay  case  study.  Extrapolating  from  this 
case  study  is  only  applicable  to  shallow 
bay  ecosystems  contiguous  with  the 
Gulf  of  Mexico  open  bay  discharge  sites 
that  are  represented  by  the  Louisiana 
open  bay  dischargers  and  the  great 
majority  of  Texas  individiud  permit 
applicant  dischargers.  This  Trinity  Bay 
study  shows  that  sediment  near  the 
outfidl  (within  15  meters)  were  devoid 
of  biota  and  that  depressicxis  in  benthic 
abundance  and  species  richness  were 
not  recovered  imtil  distances  between 
1.7  and  4  kilometers  from  the  point  of 
discharge.  (Data  on  abundance  of  other 
species,  such  as  waterfowl  were  not 
collected).  Taking  into  accoimt  an 
integration  of  the  severity  of  these 
impacts  at  difierent  distances,  the 
equivalent  acreage  affected  in  this  case 
study  ranges  from  200  to  2,817  acres. 

The  anuysis  of  this  study  is  based  on 
naphthalene  concentration  in  sediment 
and  extremely  tight  correlation  between 
sediment  naphthalene  levels  and 
benthic  community  structure 
parameters.  In  response  to  comments, 
EPA  has  adjusted  the  basis  for 
projecting  these  effects  because  of  the 
pre-BPT  effluent  quality  of  this  study 
site  and  adjusted  the  acreage  afiiected  by 
the  proportion  between  the  Trinity  Bay 
effluent  naphthalene  level  (300  ppb) 
and  current  effluent  naphthalene  levels 
(184  ppb)  to  a  123  to  1,727  acres  range. 

EPA  estimates  that  the  total  Louisiana 
and  Texas  open  bay  acreage  affected  by 
coastal  oil  and  gas  produced  water 
discharges  ranges  from  6,918  acres  to 
97,438  acres  {i.e.,  5,739  to  80,828  acres 
in  Louisiana  and  1,179  to  16,610  acres 
in  Texas).  EPA  identifies  niunerous 
values  tm  an  acre  of  wetland  but  none 
are  mai^nal  estimates  for  Texas  or 
Louisiana,  and  some  did  not  ^tract 
the  cost  of  recreational  use.  There  may 
be  concern  that  the  value  of  wetland 
recovery  diminishes  as  the  amount  of 
recovered  acreage  increases  and 
therefore  these  average  values  would 
overstate  the  relevant  marginal  values 
by  an  unknown  amount.  A  literatiue 
review  for  wetland  value  estimates 
conducted  for  the  Mineral  Management 
Service  (MMS).  Department  of  Interior 


in  1991.  reports  that  different  studies 
have  estimated  recreational  and 
commercial  wetland  values  for  coastal 
Louisiana  ranging  from  $57  to  $940  per 
acre  per  year  (with  a  median  value  of 
$410  per  acre  per  year)  in  1990  dollars. 

Using  diis  range  of  values  inflated  to 
1995  dollars,  the  estimated  increase  of 
Louisiana  and  Texas  Bay  recreational 
values  from  zero  discharge  of  produced 
water  ranges  frtnn  $0.48  million  to 
$106.8  mUlion  per  year  (i.e.,  $0.4  to 
$88.6  million/year  in  Louisiana  and 
$0.08  to  $18.2  million/year  in  Texas). 

These  per  acre  estimates  are 
consistent  with  the  estimated  average 
recreational  value  of  the  acreage  of 
Galveston  Bay,  which  ranges  from  $336 
to  $730  per  acre.  ($1990)  (The  Galveston 
Bay  estimates  do  not  subtract  the  cost  to 
recreational  users  of  using  the  resource.) 
These  estimates  may  not  be  marginal 
values  as  they  are  calculated  from  the 
total  recreational  value  of  Galveston  Bay 
and  total  acre^e  of  the  Bay.  As  these 
studies  use  di&rent  estimation 
methods,  cover  different  types  of 
wetlands,  marshes  and  coastal  waters 
which  may  di%r  from  thoee  affected  by 
this  rule,  and  generaUy  reflect  average 
values  rather  than  the  social  valuation 
of  small  (marginal)  changes  in  acreage, 
EPA  at  proposal  requested  data  on 
marginal  values  of  wetlands,  in 
particular  in  Louisiana  and  Texas. 
However.  EPA  did  not  receive  any  data 
on  wetland  values  or  any  comments 
related  to  the  values  used  in  benefit 
analysis  for  the  proposed  rule. 

In  response  to  late  comment,  EPA 
performed  a  sensitivity  analysis  to 
assess  the  acreage  affected  based  on  the 
results  of  Trinity  Bay  study.  EPA's 
approach  uses  a  maximum  observed 
species  abundance  and  richness  at  1677 
and  3963  meters  from  theplatform  as  a 
measiue  of  backgroimd.  Tbis  range  is 
based  on  collecting  species  using  two 
different  sieve  sizes.  EPA  believes  that 
this  is  appropriate  because  a  true 
measiue  of  background  cannot  be 
determined  since  oil  and  gas  facilities 
discharges  have  occ\irred  in  this  water 
body  for  over  40  years.  In  late 
comments,  some  suggested  that  EPA 
instead  use  the  average  abundance  of 
species  richness  beyond  686  meters  as 
a  backgroimd.  Using  this  suggested 
approach  substantially  reduces  the 
impacted  area.  More  details  are 
provided  in  the  record. 

The  authors  of  the  Trinity  Bay  study 
state  that  stations  beyond  457  meters  or 
further  are  unaffected  by  the  platform. 
Based  on  the  authors  estimated  impact 
area  of  457  meters  rather  than  EPA's 
estimated  range  of  1677-3963  meters, 
the  estimated  average  impacted  acreage 
would  be  51  acres.  Using  this 


methodology,  the  total  monetized 
benefits  are  $0.12—41.9  millicm  ($1995) 
based  on  wetland  values  of  $66 — $1087 
($1995).  EPA  does  not  believe  this  is  an 
appropriate  impacted  area  because 
maximum  species  abundance  and 
richness  occurs  between  1677  and  3963 
meters.  Furthermore  sediment 
napthalene  levels,  which  can  adversely 
e^ct  aquatic  species,  are  the  lowest  at    - 
4,000  meters.  Both  stations  beyond 
4,000  meters  have  lower  species 
abundance  and  richness.  Both  these 
stations  are  contaminated  with 
naphthalene  at  levels  that  exceed  Effiect 
Range  Median  (ERM)  for  naphthalene. 
The  ERM  represents  the  concentrations 
at  which  adverse  effects  are  frequently 
associated. 

(iii)  Total  Monetized  Benefits.  EPA 
estimates  that  total  monetized  benefits 
(i.e.  combining  cancer  risk  reduction 
and  ecological  benefits)  resulting  from 
zero  discharge  of  produced  water  for 
Louisiana  open  bay  dischargers  and 
Texas  individual  permit  applicants 
dischargers  range  from  approximately 
$1.6  million  to  $129.1  million  per  year 
($1995)  (i.e.,  $1.3  to  $106.6  million/year 
in  Louisiana  and  $0.3  to  $22.5  million/ 
year  for  Texas  individual  permit 
operators). 

C.  Description  of  Non-Quantified 
Benefits 

The  WQBA  attempts  to  quantify  the 
environmental  effects,  and  whenever 
appropriate,  to  monetize  specific 
environmental  benefits  that  may  result 
bom  the  Coastal  Guidelines.  However, 
some  of  the  potential  benefits  could  not 
be  quantified  or  monetized  because  of 
the  lack  of  data,  or  because  sufficient 
information  to  define  the  causal 
relationship  between  dischargers 
covered  by  the  Coastal  Guidelines  and ' 
environmental  effects  is  not  available. 
This  analysis  includes:  (1)  An 
assessment  of  potential  health  risks  to 
the  Alaska's  Native  Populations  from 
consumption  of  Cook  Inlet's  fish  and 
shellfish  and  potential  link  between 
coastal  oil  and  gas  discharges  and  fish 
consumed  by  native  populations;  (2) 
effects  on  threatened  or  endangered 
species  and  migratory  waterfowl,  and 
potential  benefits  of  the  Coastal 
Guidelines  on  ecosystem  health 
primarily  for  coastal  areas  of  Gulf  of 
Mexico  and  to  a  limited  degree  for  Cook 
Inlet. 

(1)  An  Assessment  of  Health  Risks  to 
Cook  Inlet's  Native  Populations.  EPA 
received  comments  from  Native 
Americans  concerned  about  coastal  oil 
and  gas  discharges  in  Cook  Inlet.  The 
Chugachmuit  Environmental  Protection 
Consortium  (CEPC)  of  Anchorage, 
Alaska  raised  concerns  about  the 
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impacts  that  oil  and  gas  exploratiaa  and 
development  activities  in  Cook  Inlet  and 
Kachemak  Bay,  Alaska  have  on  the 
subsisteius  lifestyle  of  the  Native  Tribes 
of  P(»t  Graham  and  Nanwalek,  and 
provided  fish  consimiption  data.  EPA 
evaluated  this  data  and  all  other  data 
about  the  environmental  impacts  of 
coastal  oil  and  gas  disdiarges  in  Ckiok 
Inlet.  EPA  attempted  to  assess  the 
potential  health  risks  posed  from  the 
hi^  subsistence  use  of  Cook  Inlet  by 
native  popiilations  related  to  the 
discharges  from  coastal  oil  and  gas 
facilities.  Although  sufficient 
information  on  the  Cook  Inlet's  native 
population  subsisteiu»  patterns  exists, 
there  is  little  fish  tissue  data  with  which 
to  assess  the  risks  frtHU  consumption  of 
fish  and  «hAllfi)ih  from  Cook  Inlet.  Two 
available  studies  provide  some  mussels 
tissue  data,  but  no  data  on  fish  or  other 
shellfish.  One  study  investigated  the 
ooourence  of  petroleum  hydrocarbons, 
naturally  occurring  radioactive 
material,  and  trace  metals  in  water, 
sediments,  and  biota  (mussels)  in  lower 
Cook  Inlet.  Very  low  levels  of  PAHs 
(including  naphthalene)  were  found  in 
mussel  samples  but  the  so\uce  of  the 
PAHs  could  not  be  identified.  The 
authors  also  found  no  anomalous  trends 
evident  from  the  mussels  metals 
concentrations.  Another  Cook  Inlet 
study,  using  caged  mussels,  found  low 
levels  of  hydrorarbons  in  mussel  tissue 
that  were  within  a  range  of 
concentrations  observed  in  organisms 
from  impolluted  ofiishore  environments. 
The  study  was  conducted  as  part  of 
environmental  monitoring  program  to 
determine  impacts  of  oil  kidustry 
operations  in  Cook  Inlet. 

The  mussel  data  may  provide  an 
upper  bound  of  contaminant 
concentrations  likely  to  be  foimd  in 
other  shellfish.  However,  the  data  is 
insufficient  to  assess  risk  from 
consiunption  of  fish.  EPA  cannot 
predict  finfish  contaminant 
concentrations  based  on  mussel  data 
because  mussels  have  much  higher 
bioaccumulation  rates.  Finfish  tend  to 
more  rapidly  metabolize  and  excrete 
contaminants  (e.g.,  PAHs).  In  addition, 
miissels  and  shellfish  in  general 
represent  only  small  portion  (i.e..  two  to 
eight  percent)  of  the  fish  and  shellfish 
subsistence  harvest  for  three  Cook 
Inlet's  native  villages  (i.e.,  Tyonek. 
Nanwalek  and  Port  Graham).  Finfish 
represent  74  to  80  percent  of  the 
hiurvest.  (with  salmon  representing  57  to 
97  percent  ot  the  finfish  harvest).  The 
finfish  harvest  data  indicate 
consumption  levels  could  be  as  high  as 
211  g/day,  238  g/day  and  298  g/day 
(with  salmon  consiunption  levels  of  121 


gpd,  232  gpd,  and  180  gpd)  in  Post 
Graham,  Tyonek  and  Nanwalek. 
respectively.  The  shellfiA  harvest  data 
incUcate  consiunption  levels  of  6  g/day, 
20  g/day,  and  29  g/day  in  Tyonek,  Port 
Giuam.  and  Nanwalek,  Tespectively. 
Hiese  consiunption  levels  are  higher 
then  the  subsistence  consumption  levels 
used  in  this  WQBA  for  the  Gulf  of 
Mexico  region.  However,  lacking  the 
data  on  the  concentration  of  pollutants 
in  fish  tissue,  which  represent  i^)  to  80 
percent  of  the  Cook  Inlet's  native 
population  fish  and  shellfish  intake 
rates,  it  is  difficult  to  assess  the  human 
health  risks  from  fish  consumption,  and 
to  reasonably  establish  the  link  between 
coastal  oil  and  gas  discharges  and 
hiunan  health  effects  from  the 
discharges  in  Cook  Inlet.  EPA  is. 
however,  concerned  about  the  potential 
for  hiunan  health  effects.  Therefore, 
EPA  will  continue  to  monitor  ongoing 
sediment,  water  quality  and  biological 
studies  in  Cook  Inlet  for  applicability  to 
future  permit  actions. 

(2)  Effects  on  Threatmed  and 
Endangered  Species.  The  zero  discharge 
of  produced  water  may  also  have 
beneficial  effects  on  32  threatened  and 
endangered  species  in  coastal  areas  of 
Texas  and  Louisiana,  including  open 
bays  and  the  major  deltaic  passes  of  the 
Mississippi  River.  Such  thraatened  and- 
endangered  species  include  the  Brown 
Pelican,  Hawksbill  Sea  Turtle, 
Leatheiback  Sea  Turtle,  Ocelot,  and 
others  that  use  these  areas  as  part  of 
their  habitat 

The  control  of  produced  water 
discharges  by  the  Coastal  Guidelines 
may  also  have  beneficial  effects  on  Cook 
Inlet  biological  resources.  The  Upper 
Cook  Inlet  serves  as  an  important 
pathway  for  spawning  fish  and  non- 
endangered  mammals,  provides  critical 
habitat  for  seabirds,  shorebirds,  and 
migrating  waterfowl,  and  at  least  foiu 
endangered  cetacean  species  and 
endangoed  avian  species  which  may 
occur  as  migrants  in  or  near  Cook  Inlet. 

XL  Kalated  Acta  of  Coagreas,  Executive 
Orders,  and  Agency  Initiatives 

A.  Pollution  Prevention  Act 

In  the  Pollution  Prevention  Act  of 
1990  (PPA)  (42  U.S.C.  13101  et  seq.. 
Pub.  L.  101-508,  November  5, 1990). 
Congress  declared  pollution  prevention 
the  national  policy  of  the  United  States. 
The  PPA  declares  that  pollution  should 
be  prevented  or  reduced  whenevw 
feasible;  pollution  that  caimot  be 
prevented  or  reduced  should  be 
recycled  or  reused  in  an 
environmentally  safe  manner  wherever 
feasible;  pollution  that  cannot  be 
recycled  should  be  treated  in  an 


environmentally  safe  mannw  wherever 
feasible;  and  disposal  or  release  into  the 
environment  ^ould  be  chosoi  only  as 
alast  resort 

Today's  rules  are  consistent  with  die 
PPA.  EPA  developed  these  rules  vdule 
focused  on  poUution-preventii^ 
technologies.  The  closed-loop  recycle 
systems  for  drilling  fluids  and  the 
achievement  of  zero  discharge  for 
produced  water  by  injection  form  a 
substantial  basis  for  this  rule. 

B.Papeiwoik  Reduction  Act 

The  Coastal  Guidelines  place  no 
additional  information  coUection  or 
record-keeping  biuden  on  respondoits. 
Therefore,  an  information  collection 
request  has  not  been  prepared  for 
submission  to  the  Office  of  Management 
and  Budget  (OMB)  under  the  Paperwork 
Reduction  Act,  44  U.S.C  3501  et  seq. 

C.  Regulatory  Flexibility  Act 

Pursuant  to  section  605(b)  of  the 
Regulatory  Flexibility  Act,  5  U.S.C. 
605(b),  the  Administrator  certifies  that 
this  rule  will  not  have  a  significant 
economic  impact  o^  a  substantial 
niunber  of  small  entities.  EPA  analyzed 
the  potential  impact  of  the  rule  on  small 
entities  under  several  scenarios.  Under 
the  most  conservative  scenario  (i.e.  the 
scenario  that  assumes  the  largest 
number  of  small  entities  potentially 
affected  by  the  rule),  EPA's  analysis 
shows  that  most  small  entities  are 
already  in  compliance  or  are  already 
coverml  by  permit  requirements 
equivalent  to  the  rule's  discharge 
requirements.  Thus,  the  rule  will  not 
have  any  adverse  economic  impact  on 
them.  Under  this  same  scenario, 
approximately  58  out  of  372  small 
entities  might  have  to  take  some  action 
to  achieve  compliance.  Even  a  smaller 
number  of  entities  (34)  may  experience 
costs  greater  than  one  percent  of 
revenues.  Based  on  this  analysis,  EPA 
believes  that  the  economic  impact  of  the 
rule  vdll  iu)t  be  significant  for  a 
substantial  niunber  of  small  entities. 

Under  the  Regulatory  Flexibility  Act. 
an  agency  is  not  required  to  prepare  a 
regulatory  flexibility  analysis  for  a  rule 
that  the  agency  head  certifies  will  not 
have  a  si^iificant  economic  impact  on 
a  substantial  number  of  small  entities. 
While  the  Administrator  has  so  certified 
today's  rule,  the  Agency  nonetheless 
prepared  a  regulatory  flexibility 
assessment  equivalent  to  that  required 
by  the  Regulatory  Flexibility  Act  as 
modified  by  the  Small  Business 
Regulatory  Enforcement  Fairness  Act  of 
1996.  The  assessment  for  this  rule  is 
detailed  in  the  Economic  Impact 
Analysis.  Although  not  required  by  the 
Regulatory  Flexibility  Act  EPA  also 
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analyxad  the  indirect  econoinU;  impact 
of  the  Coastal  rule  on  small 
communities.  Indirect  impacts  are  those 
<inpT*«  felt  by  entities  not  subject  to  the 
rule.  Some  of  the  royalty  losses  caused 
by  the  ruie  may  be  felt  at  the  local  level. 
To  determine  the  significance  of  this 
indirect  impact.  EPA  assiunes  that  50 
perqpnt  of  the  total  royalty  losses  would 
be  Ixime  by  local  county  and  parish 
revenues.  In  the  ofishora  rule,  local 
governments  were  estimated  to  receive 
approximately  3  percent  of  royalties.  As 
a  result,  EPA  considers  the  50  percent 
assumption  a  significant  overestimation 
that  nonetheless  serves  to  underscore 
the  limits  of  the  rule's  indirect  impact 
cm  local  communities.  EPA  determined 
that  spreading  royalty  losses  over  the 
population  of  counties  and  parishes 
adjacent  to  affected  coastal  waters 
would  result  in  a  per  capita  cost  of 
$0.12,  or  0.002  percent  of  per  capita 
income  in  Texas  coimties,  and  a  per 
capita  cost  of  S0.44  to  $1.30  in 
Louisiana  ,  which  represents  0.004  to 
0.012  percent  of  per  capita  income  in 
afiected  parishes  xmder  the  regiilatory 
requirements  and  alternative  baselines, 
respectively.  EPA  thus  concludes  that 
the  indirect  impacts  of  the  rule  are  not 
significant 

D.  Small  Business  Regulatory 
Enfwcement  Fairness  Act  of  1996 
(Submission  to  Congress  and  the 
General  Accounting  Office) 

Under  5  U.S.C.  B01(a)(l)(A)  as  added 
by  the  Small  Business  Regulatory 
Enloroement  Fairness  Act  of  1996,  EPA 
submitted  a  report  containing  this  rule 
and  other  required  information  to  the 
U.S.  Senate,  the  U.S.  House  of 
.  Representatives  and  the  Comptroller 
Goieral  of  the  General  Accounting 
Office  prior  to  publication  of  the  rule  in 
today's  Federal  Register.  This  rule  is 
not  a  "major  rule"  as  defined  by  5 
U.S.C.  804(2). 

E.  Unfunded  htandates  Reform  Act 

Title  n  of  the  Unfunded  Mandates 
Refoim  Act  of  1995  (UMRA).  P.L.  104- 
4,  establishes  requirements  for  Federal 
agencies  to  assess  the  eSects  of  their 
regulatory  actions  on  State,  local,  and 
tribal  governments  and  the  private 
sector.  Under  section  202  of  the  UMRA, 
EPA  generally  must  prepare  a  written 
statement,  including  a  cost-benefit 
analysis,  for  proposed  and  final  rules 
with  "Federal  mandates"  that  may 
result  in  expenditures  to  State,  local, 
and  tribal  governments,  in  the  aggregate, 
or  to  the  private  sector,  of  $100  million 
or  more  in  any  one  year.  Before 
promulgating  an  EPA  rule  for  which  a 
written  statement  is  needed,  section  205 
of  the  UMRA  generally  requires  EPA  to 


identify  and  considw  a  reesonable 
number  of  regulaUoy  ahematives  and 
adopt  the  least  costly,  most  cost- 
effective  or  least  burdensome  alternative 
that  achieves  the  objectives  of  the  rule. 
The  provisions  of  section  205  do  not 
apply  when  they  are  inconsistent  with 
applicable  law.  Moreover,  section  206 
allows  EPA  to  adopt  an  alternative  other 
than  the  least  costly,  most  cost-effective 
or  least  burdensome  alternative  if  the 
Administrator  publishes  with  the  final 
rule  an  explanation  why  that  alternative 
was  not  aa<^ted.  Before  EPA  establishes 
any  regulatory  requirements  that  may 
significantiy  or  uniquely  afiiect  small 
governments,  including  tribal 
governments,  it  must  have  developed 
imder  section  203  of  the  UMRA  a  small 
government  agency  plan.  The  plan  must 
provide  for  notifying  potentially 
afiected  small  governments,  enabling 
officials  of  afiiacted  small  governments 
to  have  meaningful  and  timely  input  in 
the  development  of  EPA  reguiatoiy  " 
proposals  with  significant  Federal  "  . 
intergovernmental  mandates,  and 
informing,  educating,  and  advising 
small  governments  on  compliance  with 
the  regulatory  requirements. 

EPA  has  determined  that  this  rule 
does  not  contain  a  Federal  mandate  that 
may  result  in  expenditures  of  $100 
miUioQ  or  more  for  State,  local,  and 
tribal  governments,  in  the  aggregate,  or 
the  private  sector  in  any  one  year.  While 
EPA  does  not  believe  the  rule  imposes 
significant  or  imique  effects  on  small 
governments,  under  section  203  and  205 
of  the  UMRA.  EPA  has  consulted  with 
state  governments  as  described  in 
Section  Xm.  The  estimated  *nniMil  cost 
of  the  Coastal  Guidelines,  presented  in 
Section  Vm  of  this  preamble,  is  $16.4 
millifwi  when  estimated  using  the 
current  requirements  baseline  and  $50.6 
million  when  estimated  using  the 
alternative  baseline.  Thus,  today's  rule 
is  not  subject  to  the  requirements  of 
sections  202  and  205  of  the  UMRA. 

F.  Executive  Order  12866  (OMB  Review) 

Under  Executive  Order  12866.  (58  PR 
51735,  October  4, 1993)  EPA  must 
determine  whether  the  regulatory  action 
is  "significant"  and  therefore  subject  to 
OMB  review  and  the  requirements  of 
the  Executive  Order.  The  Order  defines 
"significant  regulatory  action"  as  one 
that  is  likely  to  result  in  a  regulation 
that  may: 

(1)  Have  an  annual  effect  on  the   - 
econtnny  of  $100  million  or  more  or 
adversely  affect  in  a  material  way  the 
economy,  a  sector  of  the  economy, 
prodnctivity,  competition,  jobs,  the 
environment,  public  health  or  safety,  or 
State,  local,  or  tribal  governments  or 
communities. 


(2)  Create  a  serious  inconsistency  or 
otherwise  interfere  with  on  action  taken 
or  planned  by  another  agency, 

[3]  Materially  alter  the  buc^tary 
impact  of  entitlemoits,  grants  user  faes, 
or  loan  programs  or  the  rights  and 
obligations  of  recipients  thereof,  or 

(4}  Raise  novel  legal  or  policy  issues 
arising  out  of  legal  mandates,  the 
President's  priorities,  or  the  prindplee    ' 
set  forth  in  the  Executive  Order. 

Pursuant  to  the  terms  of  Executive 
Order  12866,  it  has  been  determined 
that  this  nile  is  a  "significant  regulatory 
action"  because  of  novel  policy  issues 
raised  by  the  Department  of  Exieigy.  As 
such,  this  action  was  siibmitted  to  OMB 
for  review.  Changes  made  in  response  to 
OMB  suggestions  or  recommendations 
will  be  documented  in  the  public 
reomi. 

G.  CkHiunon  Sense  Initiative.  , 

On  August  19. 1904.  the 
Administrator  establi^ed  the  Commm 
Sense  Initiative  (CSI)  Coimdl  in 
accordance  with  the  Federal  Advisory 
Committee  Act  (5  U.S.C.  Appendix  2, 
Section  9  (c))  requirements.  A  principal 
goal  of  the  CSI  includes  developing 
recommendations  for  optimal 
approaches  to  multimedia  controls  for 
industrial  sectors  including  Petroleum 
Refining,  Metal  Plating  and  Finishing, 
Printing.  Electronics  and  Computers. 
Auto  Manufacturing,  and  Iron  and  Steel 
Manufacturing. 

The  Coastal  Guidelines  were  not 
among  the  rulemaking  efforts  included 
in  the  Common  Sense  Initiative. 
However,  many  oil  and  gas  producers 
(mostiy  large  companies)  involved  in 
coastal  oil  and  gas  extraction  activities 
also  have  refineries.  These  companies 
are  projected  to  incur  costs  associated 
with  the  requirements  contained  in  this 
proposal,  though  these  costs  are  not 
projected  to  have  an  economic  impact  at 
the  firm  level.  The  CSI  objectives, 
described  at  proposal,  have  been 
incoiporated  into  the  Coastal  Guidelines 
and  the  Agency  intends  to  continue  to 
pursue  these  c^jectives.  The  Agency 
particularly  will  focus  on  avenues  for 
giving  state  and  local  authorities 
flexibility  in  implementing  this  rule, 
and  giving  the  industry  flexibility  to 
develop  iimovative  and  cost  effective 
compliance  strategies.  In  developing 
this  rule,  EPA  took  advantage  of  several 
opportunities  to  gain  the  involvement  of 
various  stakeholdOTs.  Section  Xm  of  this 
preamble  references  consultations  with 
state  and  local  governments  and  other 
parties  including  the  industry.  EPA  has 
also  coordinated  among  relevant 
program  offices  in  developing  this  rule. 
Section  Xn  describes  related 
rulemakings  that  are  being  developed  by 
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EPA's  OfBce  of  Air  Quality.  Planning 
and  Standards,  Underground  Injection 
Control  Program,  and  Spill  Prevention, 
Control  and  Countermeasure  Program. 
EPA  will  be  mcHiitoring  these  related 
rulemakings  to  assess  their  collective 
costs  to  the  industry.  Section  DC  of  the 
preamble  describes  the  non-water 
quality  environmental  impacts  this 
proposed  rule  would  have  on  other 
media  including  air  emissions  and  solid 
waste  disposal. 

Xn.  Related  Rnkmakings 

In  addition  to  these  Coastal 
Guidelines,  EPA  is  in  the  process  of 
developing  other  regvdations  that  . 
specifically  afiect  the  oil  and  gas 
industry.  These  other  rulemakings  are 
aummarized  below.  EPA's  offices  are 
coordinating  their  efforts  with  the  intent 
to  monitor  these  related  rulemakings  to 
assess  their  collective  costs  to  indiistry. 

A.  National  Emission  Standards  for 
Hazardous  Air  Pollutants 

National  emission  standards  for 
hazardous  air  pollutants  are  being 
developed  for  the  oil  and  gas  production 
industry  by  EPA's  Office  of  Air  QuaUty, 
Planning  and  Standards  (OAQPS), 
under  authority  of  section  112  (d)  of  the 
Clean  Air  Act  as  amended  in  1990. 
Section  112  (d)  of  the  Qean  Air  Act 
directs  the  EPA  to  promulgate 
regulations  establishing  hazardous  air 
pollutant  CHAP)  emissions  standards  for 
each  category  of  major  and  area  sources 
that  has  been  listed  by  EPA  for 
regulation  under  section  112  (c).  The 
189  pollutants  that  are  designated  as 
HAP  are  listed  in  section  112  (d).  For 
m^or  sources,  or  fisdlities  whidi  emit 
10  or  more  tons  per  year  (TPY)  of  an 
individual  HAP  pollutant  or  25  or  more 
TPY  of  multiple  HAPs,  the  air  emission 
standards  are  based  on  "maximum 
achievable  control  technology"  or 
MACr. 

Major  sources  within  the  coastal  oil 
and  gas  subcategory  have  been 
identified  by  OAQPS  as  stand  alone 
glycol  dehydrators,  tank  batteries,  gas 
plants,  .and  o&hore  production 
platforms.  In  most  cases.  OAQPS 
believes  that,  in  order  to  be  a  major 
source,  a  coastal  production  Csdlity 
must  have  glycol  dehydrators  located 
on-site.  A  production  facility  alone  may 
not  produce  enough  emissions  to  be 
classified  as  a  major  source. 

EPA  plans  to  propose  MACT 
standanl^  fw  the  oil  and  gas  indiistry  by 
March  1997.  OAQPS  estimates  that  the 
total  annual  C(Mt  of  these  standards  is 
$16.5  million. 


B.  Requirements  for  Injection  Wells 

The  Safe  Drinking  Water  Act  (SDWA) 
diarges  EPA  with  protecting 
underground  sources  of  drinking  water 
(USDW).  As  part  of  this  mandate,  EPA 
developed  this  Underground  Injectirai 
Control  (UIC)  program  to  regulate  the 
undergroimd  injection  of  all  fluids, 
including  produced  water.  EPA  first 
promulgated  regulations  concerning  the 
construction,  operation,  and  closure  of 
Class  n  injection  wells  for  the  disposal 
of  oil  and  gas  indxistry  wastes  in  1980 
(45  FR  42500,  June.  24, 1980). 

C.  Spill  Prevention.  Ck>ntrol,  and 
Countermeasure 

EPA's  Oil  Pollution  Prevention 
regulation  at  40  CFR  part  112,  which 
requires  Spill  Prevention,  Control,  and 
Coimtermeasure  (SPCC)  plans,  was 
promulgated  in  1973  imder  section  311 
(j)  of  the  CWA.  The  SPCC  planning 
requirement  applies  to  all  oil  extraction 
and  producticm  Csdlities  that  have  an 
oil  storage  capacity  above  certain 
thresholds  [i.e.  an  overall  abovegroimd 
oil  storage  capacity  greater  than  1,320 
gallons  or  greater  than  660  in  a  single 
container,  or  an  underground  oil  storage 
capacity  of  greater  than  42,000  gallons) 
and  are  located  such  that  a  discharge 
could  reasonably  be  expected  to  reach 
U.S.  waters.  EPA  estimates  that  there  are 
approximately  450,000  SPCC-regulated 
fw^ties.  A  preliminary  estimate 
indicates  that  approximately  3,000  of 
these  facilities  may  be  either  coastal  or 
ofEdiore  facilities. 

Under  part  112,  fedlity  owners  or 
operators  are  required  to  prepare  and 
implement  written  SPCC  plans  that 
discuss  conformance  with  procedures, 
methods,  and  equipment  and  other 
requirements  to  prevent  discharges  of 
oil  and  to  contain  such  discharges. 

On  July  1. 1994.  (59  FR  34070.  July  1. 
1994)  EPA  issued  a  final  rule  amending 
part  112  to  require  certain  onshore 
facilities  to  prepare,  submit  to  EPA,  and 
implement  plans  to  respond  to  a  worst 
case  discharge  of  oil  to  meet  section 
4202(a)  of  the  Oil  Pollution  Act  (OPA). 
EPA  also  intends  to  develop 
requirements  in  1997  under  section 
4202(a)  of  OPA  specifically  for  coastal 
facilities.  (Note:  Coastal  and  offshore 
fnriliHwg  in  the  part  112  program  are 
collectively  referred  to  as  "ofCshore". 
However,  the  intended  OPA  rulemaking 
q>ecifically  applies  to  facilities 
landward  of  me  inner  boimdary  of  the 
territorial  seas,  and  that  are  not 
onshore.)  These  regulations  would, 
among  other  things,  require  that  owners 
or  operators  of  coasXal  facilities  prepare 
and  aubmit  to  the  Federal  government  a 


plan  for  responding  to  a  worst  case 
discharge  of  oiL 

D.  Shore  Protection  Act  Regulations 

EPA,  in  conjunction  with  the 
Department  of  Transportation,  has 
developed  proposed  regulations  that 
would  establish  waste  handling 
practices  for  vessels  and  waste  transfer 
stations  for  the  hauling  and  handling  of 
municipal  and  commercial  wastes.  This 
rule  would  assure  that  wastes  will  not 
be  deposited  into  coastal  waters  during 
loading,  off  loading,  and  transport.  The 
proposal  was  signed  by  the 
Administrator  on  August  19,1994  and 
published  in  the  Federal  Regtetar  on 
August  30  (59  FR  44798).  Promulgatimi 
is  planned  for  March  1997.  While  this 
regulation  will  apply  to  operators  of 
supply  vesseb  used  by  coastal  oil  and 
gas  extraction  facilities,  it  will  not 
directly  impact  the  ability  of  coastal  oil 
and  gas  extracti(Hi  facilities  to  comply 
with  effluent  limitations  guidelines  and 
standards. 

Xm.  Smmnaiy  of  PnbUc  PartkapatiiHi 

EPA  encouraged  full  public 
participation  in  the  development  of  the 
final  Coastal  Guidelines.  Written 
conunents  were  received  on  the  1989 
Notice  of  Information  and  Request  for 
Comments  (54  FR  46919;  November  8, 
1989),  industry  trade  associations  and 
the  Natural  Resources  Defense  Council, 
Inc.  participated  in  the  development  of 
EPA's  questionnaire  for  the  coastal  oil 
and  gas  extraction  industry,  written 
onnments  were  received  on  the 
proposed  rule  (60  FR  9428;  February  17, 
1995),  and  public  meetings  were  held. 

On  Jidy  19. 1994,  EPA  held  a  public 
meeting  in  New  Orleans,  Louisiana 
about  the  content  and  the  status  of  the 
proposed  regulation.  The  meeting  was 
announced  in  the  Federal  Register  '.59 
FR  31186;  June  17, 1994),  and 
information  packages  were  distributed  . 
at  the  meeting.  The  public  meeting  also 
gave  interested  parties  an  opportunity  to 
provide  information,  data,  and  ideas  to 
EPA  on  key  issues. 

Additional  public  meetings  were  held 
on  March  7, 1995  and  March  21. 1995. 
The  first  of  these  meetings  was  held  in 
New  Orleans,  Louisiana  and  the  second 
in  Seatde,  Washington. 

Meetings  have  been  held  with 
representatives  from  indiistry  and 
environmental  groups,  as  well  as  state 
and  other  federal  agencies.  These 
meetincs  are  documented  in  the  raoord. 

EPA  nas  formally  assessed  all 
comments  and  data  recmved:  at  the  July 
19, 1994  public  meeting,  during  the 
pid)lic  comment  pedod  for  the  proposed 
rule,  and  as  a  result  of  the  1989  Notice 
of  Information.  Responses  to  these 
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comments  are  provided  in  the  Comment 
Response  Docimient  for  Final  Effluent 
Guidelines  and  Standards  for  the 
Coastal  Subcategory  of  the  Oil  and  Gas 
Extraction  Category,  which  is  in  the 
record,  hi  addition,  as  time  allowed, 
EPA  considered  late  comments. 

XIV.  Regnlatory  Implementation 

A.  Toxicity  Limitation  for  DrilUng  Fluids 
and  Drill  Cuttings 

EPA  is  establishing  a  toxicity 
limitation  for  drilling  fluids  and  drill 
cuttings.  The  toxicity  limitation  would 
apply  to  any  periodic  blowdown  of 
drilling  fluid  as  well  as  to  bulk 
discharges  of  drilling  fluids  and  drill 
cuttings  systems.  The  reader  is  reiened 
to  the  O&hore  Guidelines  at  58  FR 
12454, 12502  (March  4, 1993)  for  an 
explanation  of  the  regulatory  'V 
implementation  for  the  toxicity  limit 

B.  IHeael  Prohibition  for  Drilling  Fluids 
and  Drill  Cuttingi 

Cook  hilet's  oil  and  gas  extractian 
platforms  are  prohibited  from 
discharging  diesel  oil  and  drilling  fluids 
and  drill  cuttings  contaminated  with 
diesel  oiL  The  reader  is  referred  to  the 
Offshore  Guidelines  (58  FR  12502)  for  a 
discussion  on  the  implementation  of 
this  reqiiirement 

C.  Upset  and  Bypass  Provisions 

A  recurring  issue  of  concern  has  been 
whether  industry  guidelines  should 
include  provisions  authorizing 
noncompliance  with  effluent  llmltatians 
during  periods  of  "upsets"  or 
"bypasses".  The  reader  is  referred  to  the 
Offshore  GuideUnes  (58  FR  12501)  for  a 
discussion  on  upset  and  bypass 
provisions. 

D.  Variances  and  Modifications 

Once  this  regulation  is  in  effect,  the 
effluent  limitations  must  be  applied  in  . 
all  NPDES  permits  thereafter  issued  to 
discharges  covered  under  this  effluent 
limitations  guideline  subcategory. 
Under  the  CWA  certain  variances  from 
BAT  and  BCT  Umitatlona  are  provided 
for.  A  section  301  (n)  (Fundamentally 
Difierent  Factors)  variance  is  appUcable 
to  the  BAT  and  BCT  and  pretreatment 
limits  in  this  rule.  Tlie  reader  is  referred 
to  the  Offshore  Guidelines  (58  FR 
12502)  for  a  discussion  on  the 
applicability  of  variances. 

E.  Synthetic  Drilling  Fluids 

During  the  OfEshore  Guidelines 
rulemaking  and  again  after  the  Coastal 
Guidelines  proposed  rule,  several 
industry  commenters  noted  recent 
developments  in  formulating  synthetic- 
based  drilling  fluids  as  substitutes  for 
the  traditional  water-based  and  oil- 


based  drilling  fluids.  Synthetic-based 
drilling  flmds  or  synthetic-based  muds 
(SBM)  represent  a  new  technology 
which  was  developed  in  response  to  the 
oil-based  drilling  fluids  disoiarge  ban  in 
the  North  Sea.  Iney  were  first  used  in 
the  North  Sea  in  1990,  and  the  first  well 
drilled  in  the  Gulf  of  Mexico  using  SBM 
was  completed  in  Jime  1992.  Operators 
have  claimed  that  compared  to  the 
discharge  of  water-based  muds  (WBM) 
and  cuttings  and  baiging/hauling  of 
cuttings  from  oil-based  muds  (OEM), 
the  use  of  the  synthetics  and  on-site 
discharge  of  associated  cuttings  presents 
a  pollution  prevention  opportunity. 

m  the  proposed  Coastal  Guidelines, 
the  EPA  requested  additional 
infonnation  cm  the  use  of  synthetic 
fluids  including  well  logs,  toxicity, 
analytical  methods  testing  and  in-situ 
seabed  and  water  colimm  physical, 
chemical  and  biological  testing.  EPA 
received  numerous  comments 
documenting  and  supporting 
environmental  and  operational  benefits 
achieved  by  SBMs.  Ine  commenters 
contended  that  in  the  absence  of 
definitions  for  SBM,  NPDES  permit 
restrictions  on  discharges  of  oil-based 
drilling  fluids  and  inverse  emulsions' 
were  imintentionally  providing  barriers 
to  the  discharge  of  drill  cuttings 
generated  with  SBM  even  though  such 
cuttings  generally  pass  the  sheen  and 
toxicity  tests.  Based  on  a  review  of  these 
comments  EPA  has  identified  certain 
environmentally  beneficial  aspects  of 
using  SBM.  hnproved  drilling 
operations  allow  for  smaller  diameter 
holes  resulting  in  less  drill  wastes  being 
generated.  Increased  solids  removal  in 
the  closed  loop  solids  systems  leads  to 
less  discharge  of  drilling  fluids.  Lower 
toxicity  of  the  drilling  fluids,  at  least  in 
the  aqueous  or  suspended  partictilate 
phase,  leads  to  a  decrease  in  water 
column  toxicity  effects,  and  poeslbly  a 
decrease  in  overall  toxicity  effects. 

In  considering  use  of  these  drilling 
fluids  EPA  is  examining  the  use  of  the 
current  sheen  and  toxicity  tests  applied 
to  the  discharge  of  cuttings  associated 
with  SBM  Although  the  existence  and 
liniited  use  of  SBM  were  known  at  the 
start  of  the  Coastal  and  completion  of 
the  Ofbhore  rulemakings,  siiffident 
information  was  not  available  to 
propose  any  limitations  different  from 
those  contained  in  the  Offshcne  rule  at 
this  final  Coastal  rule.  Nevertheless, 
EPA  will  address  the  concerns  related  to 
the  sheen  and  toxicity  tests  by 
additional  data  gathering  in  wder  to 
provide  guidance  to  NPDES  permit    ' 
writers  about  the  use  of  alternative  tests 
where  the  discharge  of  drilling  wastes  is 
allowed.  The  alternative  tests  are  a  gas 
chromatography  (GC)  test  and  a  benthic 


toxicity  test  to  verify  the  results  of  the 
static  ^een  and  the  suspended 
particulate  phase  (SPP)  toxicity  testing 
ciurently  required.  Other  tests  for 
bloaccumulation  potential  and 
biodegradation  may  be  appropriate  for 
use  in  evaluating  site  specific  (water 
quality)  effects  and  rates  of  recovery  for 
sea  floor  areas  covered  by  cuttings  piles. 
Such  tests  are  already  applied  to  SBM 
cuttings  discharges  in  the  North  Sea.    ' 

EPA  recognizes  the  potential 
pollution  prevention  opportunities 
presented  by  this  new  technology.  Until 
guidelines  can  be  written  for  this 
wastestream,  EPA  is  encouraging  their 
further  development  by  including 
definitions  in  this  rule  for  "synthetic- 
based  drilling  fluid"  and  the  "synthetic 
material"  wUch  comprises  the  SBM. 
Purthmmore,  one  commenter  claimed  to 
achieve  the  environmental  and 
performance  benefits  of  a  synthetic 
based  drilling  fluid  with  an  enhanced 
mineral  oil  C^^O).  Since  the  EMOs  are 
not  synthetic  based  materials  and  were 
stated  to  be  different  bom  previously 
used  mineral  oils,  EPA  is  also  providing 
a  definition  for  EMOs.  The  definitions 
are  as  follows: 

The  term  drilling  fluid  refers  to  the 
diculatiiig  fluid  (mud)  used  in  the  rotary 
drilling  of  wells  to  clean  and  condition  the 
hole  and  to  counterbalance  formation 
pressure.  The  (oui  classes  of  drilling  fluids 
are: 

(a)  A  water-based  drilling  fluid  has  water 
as  its  continuous  phase  and  the  suspending 
medium  for  solids,  whetlier  or  not  oil  is 
present. 

(b)  An  oil-based  drilling  fluid  has  diesel 
oil,  mineral  oil,  or  some  other  oil,  but  neither 
a  synthetic  material  nor  enhanced  mineral 
oil,  as  its  continuous  phase  with  water  as  the 
dispersed  phase. 

(c)  An  enhanced  miaaral  oil-based  drilling 
fluid  has  an  enhanced  mineral  oil  as  its 
continuous  phase  with  water  as  the  dispersed 
phase. 

(d)  A  synthetic-based  drilling  fluid  has  a 
synthetic  material  as  its  continuous  phase 
with  water  as  the  disparsod  phase. 

EPA  is  also  introducing  definitions  for 
the  "synthetic  material"  and  "enhanced 
mineral  oil"  which  comprise  the 
respective  drilling  fluids  as  follows: 

The  term  anhaixed  mineral  oil  as  applied 
to  enhanced  mineral  oil-baaed  drilling  fluid 
means  a  petroleum  distillate  which  has  been 
hi^y  purified  and  is  distinguished  from 
diesel  oil  and  conventional  mineral  oil  in 
having  a  loMrer  polycyclic  aromatic 
hydiocarfoon  (PAH)  content.  Typically, 
conventional  mineral  oils  have  a  PAH 
content  on  the  order  of  0.35  weight  percent 
expressed  as  plienantlirena,  whereas 
enhanced  mineral  oils  typically  have  a  PAH 
content  of  aooi  or  lower  weight  percent 
PAH  expressed  as  phenanthrene. 

The  term  synthetic  material  as  applied  to 
syntiietic-baaed  drilling  fluid  means  material 
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produced  by  thenaction  of  apiscific  purified 
chemical  feedstock,  as  opposed  to  the 
traditional  base  fluids  such  as  dlesel  and 
mineral  oil  which  are  duived  from  crude  oil 
solely  through  physical  separation  processes. 
Phydcal  sepaiatitti  processci  Include 
fractionation  and  distillation  and/or  minor 
chemical  reactions  such  as  cracking  and 
hydro  processing.  Since  they  ara  synthesized 
by  the  reaction  of  purified  oomp>ounds, 
synthetic  materials  suitable  far  use  in  drilling 
fluids  are  typicaUy  free  of  polycyclic 
aromatic  hydrocarbons  (PAHs)  but  test 
sometimes  report  leveb  of  PAH  up  to  0.001 
weight  percent  PAH  expressed  as 
phenanthrene.  Poly(alpha  olefins)  and 
vegetable  esters  are  two  examples  of 
synthetic  materials  used  by  the  oil  and  gu 
extraction  indxistry  in  formulating  drilling 
fluids.  PolydJpha  olefins)  are  synthesized 
frcun  the  polymerization  (dimerization, 
trimerization,  tetramerization,  and  higher 
oligomerization)  of  purified  straight-chain 
hydrocarbons  such  as  C6-C  ,*  alpha  olefins. 
Vegetable  esters  are  synthesized  from  the 
acid-catalyzed  esterification  of  vegetable  fatty 
acids  with  various  alcohols.  The  mention  of 
these  two  synthetic  fluid  base  materials  is  to 
provide  examples,  and  is  not  meant  to 
exclude  other  synthetic  materials  that  are 
either  in  current  use  or  may  be  used  in  the 
future.  A  synthetic-based  (killing  fluid  may 
include  a  combinati<m  of  synthetic  materials. 

Since  the  publication  of  the  Offshore 
Guidelines  in  1993,  and  publication  of 
the  proposed  Coastal  Guidelines  in 
February  1995,  data  have  been 
submitted  to  document  the  enhanced 
operational  and  environmental 
performance  of  synthetic  fluids.  The 
data  for  SBMs  included:  well  logs, 
toxicity,  analytical  methods  testing  and 
in-situ  seabed  and  water  column 
physlcal.<hemlcal  and  biological 
testing. 

Impacts  due  to  the  discharge  of 
drilling  fluids  and  associated  drill 
cuttings  fall  into  two  main  categories: 
water  colimm  and  sea  floor.  As  detailed 
in  the  Coastal  Development  Document, 
these  data  and  evidence  presented  in 
the  literature  show  that  use  of  SBM  in 
place  of  WBM  may  reduce  the  adverse 
environmental  impact  in  the  water 
column  because  of  (a)  reduction  in 
voliune  of  muds  discharged,  (b)  less 
dispersion  of  the  muds  and  cuttings  in 
the  water,  and  (c)  lower  toxicity.  In 
addition,  the  reduction  in  volume  of 
wastes  discharged  may  reduce  the 
effects  to  \hi  sea  floor.  Due  to  decreased 
washout  (erosion),  drilling  of  narrower 
gage  holes,  and  lack  of  dispersion  of  the 
cuttings  in  the  SBM,  compared  to  WBM 
the  quantities  of  muds  and  cuttings 
waste  generated  is  reduced,  reportedly 
in  some  cases  by  as  much  as  70  percent. 
The  greatest  reduction  seen  is  for  the 
drilling  fluids.  The  SBM  ofiier  the 
opporttmity  for  high  recycle  rates 
because  unlike  the  WBM  the  cuttings  do 
not  disperse  in  the  fluid  and  so  less 


dilution  and  additives  are  required  to 
keep  the  necessary  drilling  fluid 
characteristics.  In  general  the  ooly  SBM 
discharged  is  the  amount  adhered  to  the 
cuttings,  which  ranges  from  7  to  12 
percent  based  on  d^  cuttings  weight 
When  WBM  is  used,  the  amount  of 
drilling  fluid  discharged  is  often  5  w  6 
times  greater  that  dischaiged  when 
drilling  a  similar  hole  vfith  SBM.  If  the 
engineering  aspects  of  the  effectiveness 
of  a  drilling  fluid  are  considered  as  a 
technology  to  reduce  the  levels  of 
pollution,  then  SBM  may  be  viewed  as 
a  control  technology  for  conventional 
pollutants. 

Sea  floor  effects  can  be  separated  into 
two  types:  Short-termliurial  effiects  and 
long-term  toxic  effects.  The  adverse 
impact  caused  by  burial  can  be  assumed 
to  be  directly  proportional  to  the 
quantity  of  solids  discharged,  and  will 
also  depend  on  the  dispersion  of  the 
settling  solids.  As  discussed  earUer  the 
synthetics  have  been  shown  to  create  a 
lower  voltmie  of  drilling  wastes.  Also, 
the  cuttingps  which  are  coated  with  7-12 
percent  synthetic  material,  tend  to  sink 
without  drifting  in  the  water  column 
unlike  the  particulate  matter  of  the 
WBM  whidi  tends  to  disperse  and  stay 
suspended  longer.  Thereiore  as 
compared  to  WBM  one  would  expect 
the  burial  footprint  from  SBM  cuttings 
discharge  to  be  smaller  and  have  less 
solids.  The  diminished  dispersion  of  tlw 
SBM  has  been  shov\rii  by  relating  barixun 
concentrations  on  the  sea  floor. 

In  terms  of  the  long-term  toxic  effects, 
studies  have  shown  that  changing  the 
toxicity,  biodegradation,  and 
bioaccumulation  of  the  oily  or 
hydrophobic  ccmstituent  of  the  cuttings 
has  a  large  effect  on  the  recovery  of  the 
benthic  commimity.  Most  germane  is  a 
comparison  of  the  recolonization  of 
WBM  cuttings  piles  compared  to  that  of 
SBM  cuttings  piles.  While  WBM 
cuttings  piles  are  said  to  recover 
"quickly"  in  the  literatiue,  data  have 
not  been  found  in  any  source  which 
defines  just  how  qtiickly.  Thus,  a 
comparison  with  the  SBM  recovery  rates 
is  not  possible  without  additional  study. 
The  recovery  of  synthetics  contaminated 
cuttings  piles  has  been  detailed  in  two 
instances  known'  to  EPA,  one 
contaminated  with  a  poly(alpha  olefin) 
(PAO)  and  one  contaminated  with  a 
vegetable  ester.  In  both  cases  the  PAO 
or  vegetable  ester  organic  contamination 
was  foimd  to  either  biodegrade  or 
otherwise  dis(>OT8e  to  low 
concentrations  at  the  eight  month  to  one 
year  evaluation  times.  At  the  one  year 
to  16  months  evaluation  times,  the 
cuttings  piles  were  found  to  be  in  a 
natural  state  with  a  normal  diversity 
and  number  of  benthic  organisms. 


except  at  a  few  stations  where  there  wm 
either  a  dominant  population  of  one 
organism  or  slightly  elevated  organic 
contamination.  This  is  contrasted  widi 
the  relatively  large  zone  of  impact  and 
much  slower  rate  of  recovery  of  cuttings 
piles  contaminated  with  oil  from  CffiM. 

While  EPA  recognizes  the  potential 
environmental  benefits  with  the  use  of 
SBM  over  WBM,  EPA  has  some 
concerns  about  the  appropriateness  of 
both  the  static  sheen  test  used  to 
determine  compliance  with  the  no  free 
oil  limitation  and  the  toxicity  test 
associated  with  the  suspended 
particulate  phase  to  determine 
compliance  with  the  toxicity  limitation.  . 
The  sheen  and  toxicity  tests  were 
developed  for  lue  on  WBM,  which 
readily  disperse  in  water,  allowing 
components  of  the  drilling  fluid  or 
contaminants  to  rise  to  the  surface  to 
give  a  sheen  or  partition  to  the 
suspended  particulate  phase  .(aqueous 
phase)  and  show  toxicity.  Conversely, 
the  cuttings  from  SBM  sink  to  the  sea 
floor  with  little  or  no  dispersion  in  the 
water.  This  is  demonstrated  in  the 
laboratory  toxicity  test.  When  WBM 
drill  associated  cuttings  are  stirred  in 
sea  water  as  prescribed,  the  suspended 
particulate  phase  (SPP)  becomes  cloudy 
immediately  and  typically  remains 
cloudy  during  the  one-hour  settling 
period.  When  stirring  SBM  or  associated 
cuttings  in  sea  water,  the  aqueous  phase 
typically  remains  clear  indicating  little 
or  no  dispersion  of  drilling  fluid, 
cuttings,  or  other  components  in  the 
aqueous  phase.  For  this  reason,  EPA 
believes  it  may  be  inappropriate  to 
measure  only  the  aquatic  toxicity  as  part 
of  the  discharge  requirement  to  judge 
the  environmental  effect  of  the 
discharge  of  these  cuttings.  The 
measurement  of  benthic  toxicity  may  be 
appropriate  for  use  in  conjimction  with 
the  aquatic  phase  testing  as  a  discharge 
requirement.  Additional  tests  on 
bioaccumulation  and  biodegradation 
rates  may  be  more  useful  for  the 
evaluation  of  the  synthetic  material  or 
SBM  cuttings  wastes  with  respect  to 
ffiivironmental  impact  determinations. 

In  addition,  previous  commenters  had 
identified  the  sheen  test  as  giving  false 
positive  results  due  to  discolcnation 
which  may  occur  when  cuttings 
containing  small  amounts  of  some  of  the 
synthetic  materials  are  discharged. 
Recently,  these  same  commenters  have 
endorsed  the  sheen  test  as  viable  ^ffhen 
using  the  synthetic-based  drilling  fluids. 
In  general,  to  pass  the  sheen  test,  the 
sample  must  be  covered  imtil  below  the 
surface  of  the  water,  at  which  point  it 
can  be  released.  Samples  of  synthetic- 
based  drilling  fluids  may  fail  if  stirred 
according  to  the  test  method. 
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Conven^y,  samples  have  been  shown 
to  pass  the  static  sheen  test  following 
the  addition  of  various  levels  of  oil. 
crude  oil.  diesel  oil.  and  mineral  oil  in 
a  laboratory  controlled  evaluation. 
Results  of  this  evaluation  also  showed 
that  the  sheen  test  appears  to  be  more 
subjective  and  difficult  to  judge  for  the 
synthetics  than  for  the  water-based 
drilling  fluids,  due  to  the  lack  of 
dispersion  of  the  S3mthetics  in  the 
aqueous  phase  which  leads  to  the 
question  of  adequate  stirring,  and  due  to 
the  formation  of  sheens  (or 
discoloration)  which  are  not  iridescent 

There  is  also  concern  with  the  ability 
of'the  static  sheen  test  to  detect 
formation  (crude)  oil  contamination  on 
the  cuttings  when  SBM  is  used.  Since 
these  compounds  consist  of  lipophilic 
matrices,  any  oily  (sheen  prodwdng) 
contaminants  could  dissolve  in  these 
matrices  and  be  brought  to  the  sea -floor 
with  no  observed  sheen  sur&ce  ethcl. 
Thus  the  sheen  test,  which  was 
developed  to  test  for  free  oil 
contamination  in  the  oil  or  water-based 
drilling  wastes,  which  readily  disperse 
in  water,  may  not  be  appropriate. 
Formation  oh  contamination  in  certain 
synthetic  fluids  has  been  shown  to  be 
clearly  identifiable  by  using  gas 
chromatography  (GC).  Commenters  have 
indicated  that  GC  analysis  with  flame 
ionization  detecti<»i  (GCyPID)  can  be 
practically  performed  at  a  reasonable 
cost,  and  has  in  some  instances  been 
performed  on  offshore  platforms.  GC/ 
FID  as  described  in  method  1663  in 
document  EPA  821-R-Q2-008, 
"Methods  for  the  Determinatim  of 
Diesel,  Mineral,  and  Crude  Oils  in 
Offshore  OU  and  Gas  Industry 
Discharges,"  can  be  used  to  identify  the 
presence  or  increase  of  n-alkane  groups 
from  crude  oil  contamination.  Also 
contained  in  this  document  is  high 
performance  liquid  chromatography 
(HPLC)  method  1654A,  and  the 
combination  of  methods  1654A  and 
1663  can  be  used  to  differentiate  diesel 
oil.  mineral  oil.  crude  oil.  and  synthetic 
material.  Gas  chromatography  followed 
in  series  with  mass  spectroscopy  (GC/ 
MS)  gives  higher  resolution  and  can  also 
be  used  to  identify  the  presence  of 
PAHs,  but  is  also  more  complicated  and 
several  times  more  expensive. 
Nonetheless,  it  may  be  beneficial  to 
perform  GC/MS  analysis  to  identify  the 
PAHs.  Free  oil  is  an  indicator  pollutant 
for  PAHs.  Several  of  the  PAHs 
comm<mly  found  in  crude  oil  an 
priority  pollutants. 

In  the  United  Kingdom  and  Norway, 
discharge  requirements  of  SBM  drill 
cuttings  follow  the  Oslo  and  Paris 
Commission  (PARCOM)  guidelines  for  a 
harmonized  rh«Hniral  notification 


procedure.  Theee  guidelines  require 
drilling  fluids  to  undergo  marine 
toxicity,  bioecciunulation  and       -    -^ 
biodegradation  testing,  and  allow  the 
regulatory  authorities  to  calculate  the 
maximum  amount  of  the  fluid  which 
can  be  expected  not  to  cause  serious 
adverse  environmental  effects  if  lost  or 
discharged  to  the  sea.  The  marine 
toxicity  test  evaluates  both  water-bom 
and  boithic  organisms  such  as  algae 
(Skeletonema  costatum],  zooplankton 
(Acartia  tonsa),  and  amphipod 
crustacean  sediment  rewoixer  * 

(Corophium  volutator).  EPA  believes 
that  tests  such  as  these  (or  some 
combination  of  theee  tests)  may  be  more 
appropriate  as  the  basis  for  both  the 
envircHunental  assessment  and  for 
discharge  limitations  fior  the  cuttings 
associated  with  synthetic-based  and 
EMO-based  drilling  fluids.  Other  static 
sediment  toxicity  tests,  such  as  the 
ASTM  E1367-02,  may  also  be 
appropriate.  J\ist  recently  detailed    '  -.. ; 
monitcHing  at  several  sites  in  the  North 
Sea  has  begun  to  evaluate  seven 
diffarent  mud  systems  and  to  compare 
the  actual  sea  floor  determinations  with 
the  laboratory  determinations.  While 
evaluations  in  the  Gulf  of  Mexico  may 
prove  to  be  different  from  those  in  the 
North  Sea  due  to  the  diflerences  in 
physical  parameten  and  sea  life,  EPA 
intends  to  follow  these  sea  floor 
evaluations  for  early  indications  of 
appropriate  laboratory  and  field 
evaluation  methods. 

The  final  rule  incorporates  ckrifyfng 
definitions  of  drilling  fluids  for  both  the 
ofEshore  and  coastal  subcategories  to 
better  diflerentiate  between  the  types  of 
drilling  fluids.  At  this  time,  EPA's 
guidamx  to  permit  writera  needing  to 
write  limits  for  SBMs  on  a  best 
professional  judgement  (BPf)  basis  is  to 
use  GC  as  a  confirmation  tool  to  assure 
the  absence  of  free  oil  in  addition  to 
meeting  the  cxurent  no  free  oil  (static 
sheen),  toxicity,  and  barite  limits  on 
mercury  and  cadmium.  Method  1663  as 
described  in  EPA  821-R-02-008  is 
recommended  as  a  GC/FID  method  to 
identify  an  increase  in  n-alkanes  due  to 
crude  oil  contamination  of  the  synthetic 
materials  coating  the  cuttings  to  be 
discharged.  Additional  tests  such  as 
benthic  toxicity  conducted  on  the 
sjmthetic  material  prior  to  use  or  whole 
SBM  prior  to  discharge,  may  be  useful 
in  ccmtrolling  the  discharge  of  cuttings 
contaminated  with  drilling  fluid.  One 
possible  level  of  control  is  the  use  of  the 
PARCOM  protocol  for  1000  ppm  acute 
benthic  toxicity  for  Corophiuon 
volutator,  or  similar  protocol  assessing  a 
mora  appropriate  lood  species  as  the 
indicator. 


EPA  intends  to  further  evaluate  the 
test  methods  for  benthic  toxicity  and 
may  determine  an  appropriate 
limitation  if  this  additional  test  is 
warranted.  In  addition,  test  methods 
and  results  for  bioaccumulation  and 
biodegradation,  as  indications  of  the 
rate  of  recovery  of  the  cuttings  piles  on 
the  sea  floor,  will  be  evaluated.  It  is 
recognized  that  evaluations  of  such  new 
testing  protocols  may  be  beyond  the 
terhnirail  expertise  of  individual  permit 
writers.  Thus  this  effort  will  be 
cofwdinated  as  a  continuing  effluent 
guidelines  effort  Results  of  this  effort 
may  leed  to  revision  of  the  current 
eShient  guidelines  discharge  limitations 
or  may  be  useful  in  the  revision  or 
reissuance  of  permits  only. 

One  commenter  claimeid  the  same 
enviroiunental  advantages  over  WBM  as 
SBM  with  the  use  of  enhanced  mineral 
oil-based  drilling  fluids.  EMO-based 
drilling  fluids  are  similar  to  the  SBMs 
with  respect  to  dispersion  in  water  and 
concerns  with  applicability  of  the 
current  sheen  and  toxicity  tests. 
However,  wdiile  the  mysid  shrimp  water 
column  toxicity  test  may  give 
comparable  results  for  the  EMOs  and 
some  synthetics,  several  research  papen 
indicate  that  recovery  of  cuttings  piles 
contaminated  with  low  toxicity  mineral 
oils  may  not  be  much  better  than  those 
contaminated  with  diesel,  whereas 
those  contaminated  by  synthetic 
materials  recover  significanUy  faster.  In 
the  absence  of  data  on  EMO 
contaminated  cuttings  and  data 
indicating  the  differences  between  low 
toxicity  mineral  oil  and  EMO,  the 
application  of  limits  on  the  discharge  of 
SE^  cuttings  according  to  the  mysid 
shrimp  toxicity  test  and  the  static  sheen 
test  confirmed  by  GC  test  for  no  free  oil. 
is  not  applicable  to  the  discharge  of 
EMO  cuttings.  If  the  tests  of  benthic 
toxicity,  bioaccimiulation,  and 
biodegradation,  which  are  indicative  of 
rate  of  recovery  of  the  cuttings  pile, 
show  that  the  performance  of  EMOs  are' 
acceptable,  then  they  may  be  considered 
for  discharge  of  associated  drilling 
fluids  and  cuttings.  Another 
complication  vritii  the  use  of  EMO  is 
that,  since  EMOs  are  not  a  specific 
product  as  the  synthetics  aie,  but  an 
assortment  of  molecules  conforming  to 
the  distillation  cut,  their  gas 
chromatograph  (GC)  fingerprint  is  in 
certain  cases  less  distinct  than  that  of 
the  synthetics.  Contamination  by 
formation  oil,  crude,  or  diesel,  may  be 
more  difficult  to  detect  in  these  EMOs. 

G.  bnplementation  for  NPDES  Permit 
Writer* 

EPA  received  numerous  comments 
frtun  operaton  in  the  Gulf  of  Mexico 


^      j" 
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coastal  region  rlaiming  that  they  would 
need  additional  time  to  comply  with  the 
rule's  zero  (tischaige  requirement  iot 
produced  watw.  EPA  recognizes  that  it 
may  take  some  time  for  operators  to 
detmnine  the  best  and  most  cost 
efiiactive  mechanism  of  compliance  and 
to  implement  that  Tn»<^>*""<«"'  EPA  also 
recognizes  that  the  NPIKS  permit 
issuing  authority  has  discretion  to  use 
administrative  orden  to  provide,  the 
requisite  additi(mal  time  to  meet  zero 
discharse. 

In  m<Mf<ne  the  determination 
regarding  the  additional  time  that  may 
be  appropriate  and  interim  requirements 
that  will  be  placed  on  facilities  until 
compliance  is  achieved,  the  permit 
issuing  authority  should  consider 
several  factors,  including,  but  not 
limited  to,  the  following.  First,  operators 
may  wish  to  do  engineering  and 
structural  analysis  of  existing  pipes  and 
wells  in  order  to  make  use  of  existing 
infra-structure.  Second,  there  are  several 
options  available  to  facilities  on  a  per- 
well  or  per-fadlity  basis  to  comply  with 
the  zero  discharge  requirement, 
including  injection,  sending  produced 
water  ofbite  to  a  centralized  waste 
treatment  facility,  or  shutting  in 
individual  wells.  Third,  the  facility's 
preferred  approach  may  take  into 
consideration  the  projected  productive 
life  of  individual  wells  and  their  relative 
effect  on  the  overall  facility  costs  and 
impacts  in  determining  the  most  cost- 
eSactive  mix  of  opticms.  Fourth,  the 
permit  Iwaiipg  authority  has  the 
discretion  to  consider  the  relative 
impact  of  the  available  options  when 
determining  an  appropriate  compliance 
schedule.  Finally,  in  establishing  any 
interim  limitations  on  discharges,  the 
permit  issuing  authority  should 
consider  water  quality  impacts. 

XV.  Background  Documents 

Major  support  for  this  regulation  is 
detailed  in  two  docimients,  each  of 
which  is  supplemented  by  additional 
information  and  analyses  in  the 
rulemaking  record.  EPA's  engineering 
foundation  for  the  regulation  is  detailed 
in  the  "Development  Dociunent  for 
Final  Effluent  Limitations  Guidelines 
and  Standards  for  the  Coastal 
Subcategory  of  the  Oil  and  Gas 
Extraction  Point  Source  Category"  EPA- 
821-R-96-023.  EPA's  economic 
analysis  is  presented  in  the  "Economic 
Impact  Analysis  of  Final  Effluent 
Limitations  Guidelines  and  Standards 
for  the  Coastal  Subcategory  of  the  Oil 
and  Gas  Extraction  P<nnt  Source 
Category"  EPA-821^-06-022. 
Additionally,  detailed  responses  to  the 
public  comments  received  on  the 
proposed  r^iilation  and  notices  of  data 


availability  are  presented  in  the 
document  entitled  "Response  to  Public 
Comments  on  Effluent  Limitations 
Guidelines  and  Standards  for  the 
Coastal  Subcategory  of  the  Oil  and  Gas 
Extraction  Point  Source  Category." 
which  is  available  in  the  public  record. 
The  public  record  for  this  rulemaking  is 
available  for  review  at  EPA's  Water 
Docket:  401  M  Street.  SW;  Washington. 
DC  The  room  number  is  M2616  and  the 
phone  number  is  (202)  260-3027. 

Liat  of  Subjects  in  40  CFR  Part  435 

Environmental  protection. 
Incorporation  by  reference.  Oil  and  gas 
extraction.  Pollution  prevention.  Waste 
treatment  and  disposal.  Water  pollution 
controL 

Dated:  October  31. 1998. 
Carol  M.  Bnnraar. 
Admudttrator. 

Appendix  A  to  the  Preamble- 
Abbreviations.  Acronyms,  and  Other 
Terms  Used  in  This  Document 

Agency — U.S.  Environjnental  Protectioa 
Agency 
BADCT— The  beet  available  demmistrated 

control  technology,  for  new  sources  under 

section  306  of  the  CW  A 
BAT— The  best  available  technology 

economically  achievable,  under  section 

304{b)(2)(B)joftheCWA. 

bbl— banel,  42  U.S.  gallons 

bpd — barrels  per  day 

bpb — barrels  per  hour 

bpy — barrels  per  year 

BCr — Best  conventional  pollutant  control 
technology  under  section  3040>H4)(B). 

BMPs — Best  management  practices  tmder 
section  304(e)  of  the  CW  A 

BOD-^iochamical  oxygen  demand. 

BOB — Bairels  of  oil  equivalent 

BPT-^est  practicable  control  technology 
cunenUy  available,  under  section 
304(bKl)  of  the  Clean  Water  Act 

C7R— Code  of  Federal  Regulations 

Qean  Water  Act— Federal  Water  Pollution 
Control  Act  (33U.S.a  1251  et  seq.]. 

Coastal  Development  Document — 
Development  Document  for  Pinal 
EfQuent  Limitations  Guidelines  and  New 
Source  Performance  Standards  for  the 
Coastal  Subcategory  Of  the  Oil  and  Gas 
Extraction  Point  Source  Category. 

Conventional  pollutants — Constituents  of 
wastewater  as  determined  by  section 
304(a)(4)  of  the  Act,  including,  but  not 
limited  to,  pollutanU  classified  as 
biochemical  oxygen  demanding, 
suspended  solids,  oil  and  grease,  bcal 
colitonn,  and  pH. 

CWA— Qean  Water  Act 

Direct  disdiaiger— A  facility  that  dischaiges 
or  may  diachaige  pollutants  to  waters  of 
the  United  Sutes. 

DOE— U.S.  Department  of  Energy 

EIA— ficonomic  Impact  Analysis  of  Final 
Effluent  Limitations  Guidelines  and 
Standards  for  the  Coastal  Subcategoiy  of 
the  Oil  and  Gas  Extraction  Point  Source 
Category 


f<=: 


EPA— U.S.  Envirrameatal  Protactkn  Agency 
Indirect  dischargei^A  fadUty  diat 

introduces  wastewater  into  a  publicly 
owned  treatment  works. 

LC50— The  estimated  caaceBtraticHi  of  a  test 
material  lethal  to  SO  percent  of  test 
organisms  used  in  a  specified  type  of 
toxicity  test 

mg/1— milligrams  per  liter 

Nonconventional  pollutants— Pollutants  d>at 
have  not  been  designated  as  ei^ier 
conventiooal  pcdlutants  at  toxic 
pollutants. 

NORM— Naturally  Occurring  Radioactive 
Materials 

NPDBS— The  National  Pollutant  Disdiaige 
Elimination  System  under  section  402  of 
theCWA 

NPV— Net  Present  Value 

NSPS— New  source  perbcmanoe  standards 
under  section  306  of  the  CW  A 

Offshore  Guidelines— Final  Effluent 

Limitations  Guidelines  and  New  Source 
Perfoimanoe  Standards  for  the  OS>h<K« 
Subcategory  of  the  Oil  and  Gas 
Extraction  Point  Source  Category 

Ofbhore  Development  Dociunent — 
Development  Document  for  EfQumt 
Limitations  Guidelines  and  New  Source 
Performance  Standards  for  the  Offshme 
Subcategory  of  the  Oil  and  Gas 
Extraction  Point  Source  Category 

OMB — Office  of  K4anagement  and  Budget 

PAH — polynuclear  aromatic  hydrocarfooiis 

POTW— Publicly  Owned  Treatment  Worics 

ppm — parts  per  million 

PSES — Pretreatment  standards  for  existing 
sources  of  indirect  dischaiges,  under 
section  307(b)  of  the  CWA. 

PSNS — Pretreatment  standards  for  new 
sources  of  indirect  discharges,  under 
sections  307  (b)  and  (c)  of  the  CWA 

RRC — Railroad  Commission  of  Texas 

SIC — Standard  Industrial  Classification 

SPP — Suspended  particulate  phase. 

Toxic  pollutants— A  statutory  term  for  the  65 
pollutants  and  classes  of  pollutants 
designated  imder  section  307(a)  of  the 
CWA 

TSS— Total  Suspended  Solids 

UIC— Undergroimd  Injection  Control 
program 

U.S.C— United  States  Code 

For  the  reasons  set  f<xth  in  the 
preamble,  40  CFR  part  435  is  amended 
as  follows: 

PAirr  435— OIL  AND  QA8 
EXTRACTION  POINT  SOURCE 
CATEGORY 

1.  The  authority  citation  for  part  435 
continues  to  read  as  follows: 

Audiarity:  (33  U.S.C  1311, 1314, 1316, 
1317, 1318  and  1361). 

'  Subpwt  A    [AmsndMi] 

2.  Section  435.10  is  revised  to  read  as 
follows: 

f43B.10   ApplteabMtty;deecf«ptlonollhe 
offshore  subcalagory 

Tiie  provisicms  of  this  subpart  are 
applicable  to  those  facilities  engaged  in 
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field  explondafn,  drilUng,  well 

prodiiction,  and  well  treatment  in  the 
oil  and  gas  industry  which  are  located 
in  waters  that  are  seawanl  of  the  inner 
boundary  of  the  teiritorial  seas 
("offshore")  as  defined  in  section  S02(g) 
of  the  Clean  Water  Act. 

3.  Section  435.11  is  revised  to  read  as 
follows: 

I43S.11    SpecMlad  (MMthMM. 
For  the  purpose  of  this  subpart: 

(a)  Except  as  provided  below,  the 
general  definitions,  abbreviations  and 
methods  of  analysis  set  forth  in  40  CFR 
part  401  shall  apply  to  this  subpart. 

(b)  The  term  avemge  of  daily  values 
for  30  consecutive  days  shall  be  die 
average  of  the  daily  values  obtained 
during  any  30  consecutive  day  period. 

(c)  The  term  daily  values  as  applied 
to  produced  water  effluent  limitations 
and  NSPS  shall  refer  to  the  daily 
measurements  used  to  assess 
compliance  with  the  maximum  for  any 
one  day. 

(d)  llie  term  decjc  diainage  shall  refer 
to  any  waste  resulting  from  deck 
washings,  spillage,  rainwater,  and 
runoff  from  glitters  and  drains  including 
drip  pans  and  work  areas  within 
fecilities  subject  to  this  nibpart.  Within 
the  definition  of  deck  drainage  for  the 
purpose  of  this  subpart,  the  term 
rainwater  for  those  fecilities  located  on 
land  is  limited  to  that  precipitation 
runoff  that  reasonably  has  the  potential 
to  ctmie  into  contact  with  process 
wastewater.  Runoff  not  included  in  the 
deck  drainage  definition  would  be 
subject  to  control  as  storm  water  under 
40  CFR  122.26.  For  structures  located 
over  water,  all  runoff  is  included  in  the 
deck  drainage  definition. 

(e)  The  term  development  facility 
shall  mean  any  fixed  or  mobile  structure 
subject  to  this  subpart  that  is  engaged  in 
the  drilling  of  productive  wells. 

(f)  The  term  diesel  oil  shall  refer  to  the 
grade  of  distillate  fuel  oil,  as  specified 
in  the  American  Society  for  Testing  and 
Materials  Standard  Specification  for 
Diesel  Fuel  Oils  D975-91,  that  is 
typically  used  as  the  continuous  phase 
in  conventional  oil-based  drilling  fluids. 
This  incorpcvation  by  reference  was 
approved  by  the  Director  of  the  Federal 
Register  in  accordance  with  5  U.S.C 
552(a)  and  1  CFR  part  51.  Copies  may 
be  obtained  from  the  American  Society 
for  Testing  and  Materials,  1916  Race 
Street.  Philadelphia,  PA  19103.  Copies 
may  be  inspected  at  the  Office  of  the 
Federal  Register,  800  North  Capitol 
Street,  NW.,  Suite  700,  Washington.  DC. 
A  copy  may  also  be  inspected  at  EPA's 
Water  Docket;  Room  M2616, 401  Kt 
Street  SW.  Washington.  DC  20460. 


(D  Tike  tenn  domestft;  waste  shall 

refer  to  materials  discharged  from  sinks, 
showers,  laundries,  safisty  showers,  eye- 
wash stations,  hand-wash  stations,  fish 
cleaning  stations,  and  galleys  located 
within  fecilities  subject  to  this  subpart. 

(h)  The  term  drill  cuttings  shall  refer 
to  the  particles  generated  by  drilling 
into  subsurface  geologic  formations  and 
carried  to  the  surface  with  the  drilling 
fioid. 

(i)  The  term  drilling  fluid  refers  to  the 
ditnilating  fluid  (mud)  used  in  the 
rotary  drilling  of  wells  to  clean  and 
condition  the  hole  and  to 
counterbalance  formation  pressure.  The 
four  classes  of  drilling  fluids  are: 

(1)  A  water-based  cmUing  fluid  has 
water  as  the  continuous  phase  and  the 
suspending  medium  for  solids,  whether 
or  not  oil  is  present. 

(2)  An  oil4>ased  drilling  fluid  has 
diesel  oil,  mineral  oil,  or  some  other  oil, 
but  neither  a  synthetic  material  nor 
enhanced  mrderal  oil,  as  its  continuous 
phase  with  water  as  the  dispersed 
phase. 

(3)  An  enhanced  mineral  oil-based 
drilling  fluid  has  an  enhanced  mineral 
oil  as  its  continuous  phase  with  water 
as  the  dispersed  phase. 

(4)  A  S]^thetic-based  drilling  fluid 
has  a  synthetic  material  as  its 
continuous  phase  with  water  as  the 
disoersed  phase. 

())  The  term  enhanced  mineral  oil  as 
applied  to  enhanced  mineral  oil-based 
drilling  fluid  means  a  petroleum 
distillate  which  has  been  highly  -• 

purified  and  is  distinguished  from 
diesel  oil  and  conventional  mineral  oil 
in  having  a  lower  polycyclic  aromatic 
hydrocarbon  (PAH)  content.  Typically, 
conventional  mineral  oils  have  a  PAH 
content  on  the  order  of  0.35  weight 
percent  expressed  as  phmanthrene, 
whereas  enhanced  mineral  oils  typically 
have  a  PAH  content  of  0.001  or  lower 
weight  percent  PAH  expressed  as 
phenanthrene. 

(k)  The  term  expyonrto/y/aciZify  shall 
mean  any  fixed  or  mobile  structure 
subject  to  this  subpart  that  is  en^ged  in 
the  drilling  of  wells  to  determine  the 
nature  of  potential  hydrocarbon      - ., 
resovoirs. 

(1)  The  term  maximtun  as  applied  to 
BAT  effluent  limitations  and  NSPS  for 
drilling  fluids  and  drill  cuttings  shall 
mean  the  maximum  concentration 
allowed  as  measured  in  any  single 
sample  of  the  barite. 

(m)  The  term  maximum  for  any  one 
day  as  applied  to  BPT,  OCT  and  BAT 
effluent  limitations  and  NSPS  for  oil 
and  grease  in  produced  water  shall 
mean  the  maximum  concentration 
allowed  as  measured  by  the  average  of 
four  grab  samples  collected  over  a  24- 


hour  period  that  are  anal3rsad 
separately.  Alternatively,  for  BAT  and 
NSPS  the  maximum  concentration 
allowed  may  be  determined  on  the  basis 
of  physical  compKisition  of  the  four  grab 
samples  prior  to  a  single  analysis. 

(n)  Tlia.term  minimum  as  applied  to 
BAT  effluent  limitations  and  NSPS  for 
drilling  fluids  and  driU  cuttings  shall 
mean  the  minimum  96-hour  LC50  value 
allowed  as  measured  in  any  single 
sample  of  the  discharged  waste  stream. 
The  term  minimum  as  appUed  to  BPT 
and  BCT  effluent  limitations  and  NSPS 
for  sanitary  wastes  shall  mean  the 
minimum  concentration  value  allowed 
as  measured  in  any  single  sample  of  the 
discharged  waste  stream. 

(0)  The  term  M9IM  shall  mean  those 
offshore  facilities  continuously  manned 
by  nine  (9)  or  fewer  persons  or  only 
intermittenUy  manned  by  any  number 
of  persons. 

(p)  The  term  MlO  shall  mean  those 
ofEshore  facilities  continuously  manned 
by  ten  (10)  or  more  persons. 

(q)  The  term  new  source  means  any 
fncility  or  activity  of  this  subcategory 
that  meets  the  definition  of  "new 
source"  under  40  CFR  122.2  and  meets 
the  criteria  for  determination  of  new 
sources  under  40  CFR  122.29(b)  applied 
consistentiy  with  all  of  the  following 
definitions: 

(1)  The  term  water  area  as  used  in  the 
term  "site"  in  40  CFR  122.29  and  122.2 
shall  mean  the  water  area  and  ocean 
floor  beneath  any  exploratory, 
development,  or  production  facility 
where  such  facility  is  conducting  its 
exploratory,  development  or  proiduction 
activities. 

(2)  The  term  significant  site 
preparation  work  as  used  in  40  CFR 
122.29  shall  mean  the  process  of 
surveying,  clearing  or  preparing  an  area 
of  the  ocean  floor  for  the  purpose  of 
constructing  or  placing  a  development 
or  production  facility  on  or  over  the  site. 
"New  Source"  does  not  include 
facilities  covered  by  an  existing  NPDES 
permit  immediately  prior  to  the 
effiective  date  of  these  guidelines 
pending  EPA  issuance  of  a  new  source 
NPDES  permit. 

(r)  The  term  no  discharge  of  free  oil 
shall  mean  that  waste  streams  may  not 
be  discharged  when  they  would  cause  a 
film  or  sheen  upon  or  a  discoloration  of 
the  surface  of  the  receiving  water  or  fail 
the  static  sheen  test  defined  in 
Appendix  1  to  40  CFR  part  435,  subpart 
A. 

(s)  The  term  produced  sand  shall  refer 
to  slurried  particles  used  in  hydraulic 
fracturing,  the  accumulated  formation  ■' 
sands  and  scales  particles  generated 
ditfing  production. 
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Produced  sand  also  includes  desander 
dischaige  from  the  produced  water 
waste  stream,  and  blowdown  of  the 
water  phase  from  the  produced  water 
treatinfi  system. 

(t)  The  term  produced  "Miter  shall 
refer  to  the  water  (brine)  brought  up 
from  the  hydrocarbon-bearing  strata 
diuing  the  extraction  of  oil  and  gas,  and 
can  include  formation  water,  injection 
water,  and  any  chemicals  added 
downhole  or  diiring  the  oil/water 
separation  process.  '  - 

tu)  The  term  production  facility  shall 
mean  any  fixed  or  mobile  structiue 
subject  to  this  subpart  that  is  either 
engaged  in  well  completion  or  used  for 
active  recovery  of  hydrocarbons  from 
producing  formations. 

(v)  The  term  sanitary  waste  shall  refer 
to  human  body  waste  discharged  bam 
toilets  and  luinals  located  within 
facilities  subject  to  this  subpart. 

(w)  The  term  static  sheen  test  shall 
refer  to  the  standard  test  procedure  that 
has  been  developed  for  this  indxistrial 
subcategory  for  the  purpose  of 
demonstrating  compliance  with  the 
requirement  of  no  discharge  of  free  oil. 
The  methodology  for  performing  the 
static  sheen  test  is  presented  in 
appendix  1  to  40  CFR  part  435.  subpart 
A. 

(x)  The  term  synthetic  material  as 
appUed  to  synthetic-based  drilling  fluid 
means  material  produced  by  the 
reaction  of  specific  purified  chemical 
feedstock,  as  opposed  to  the  traditional 
base  fluids  suoi  as  diesel  and  mineral 
oil  which  are  derived  from  crude  oil 
soldy  through  physical  separation 
processes.  Physical  separation  processes 
include  fractionation  and  distillation 
and/or  minor  rhprniral  reactions  such  as 
cracking  and  hydro  processing.  Since 
they  are  synthesized  by  the  reaction  of 
purified  compounds,  synthetic  materials 
suitable  for  use  in  drilling  fluids  are 
typically  free  of  polycyclic  aromatic 
hydrocarbons  (PAH's)  but  are 
sometimes  foimd  to  contain  levels  of 
PAH  up  to  0.001  weight  percent  PAH 
expressed  as  phenanthrene.  Poly(alpha 
olefins)  and  vegetable  esters  are  two 
examples  of  synthetic  materials  iised  by 
the  oil  and  gas  extraction  industry  in 
formulating  drilling  fluids.  Poly(alpha 
olefins)  are  synthesized  from  the 
polymerization  (dimerization,  yl 

trimerization.  tetramerization,  and 
higher  oligomerization)  of  purified 
straight-chain  hydrocarbons  such  as  C«- 
Ci4  alpha  olefins.  Vegetable  esters  are 
synthesized  from  the  acid-catdlyzed 
esterification  of  vegetable  Catty  acids 
with  varipus  alcohols.  The  mention  of 
^ese  two  branches  of  synthetic  flmd 
base  materials  is  to  provide  examples, 
and  is  not  meant  to  exclude  other 


synthetic  materials  that  are  either  in 
current  use  or  may  be  used  in  the  future. 
A  synthetic-based  drilling  fluid  may 
include  a  combination  of  synthetic 
materials. 

(y)  The  term  toxicity  as  applied  to 
BAT  effluent  limitations  and  NSPS  for 
'  drilling  fluids  and  drill  cuttings  shall 
refer  to  the  bioassay  test  procedure 
presented  in  Appendix  2  of  40  CFR  part 
435,  subpart  A. 

(z)  The  term  well  completion  fluids 
shall  refer  to  salt  solutions,  weighted 
brines,  polymers,  and  various  additives 
used  to  prevent  damage  to  the  well  bore 
diuing  operations  which  prepare  the 
drilled  well  for  hydrocarbon 
production. 

(aa)  The  term  well  treatment  fluids 
shall  refer  to  any  fluid  used  to  restore 
or  improve  productivity  by  chemically 
or  physically  altering  hydrocarbon- 
bearing  strata  after  a  well  has  been 
drilled. 

(bb)  The  term  workover  fluids  shall 
refer  to  salt  solutions,  weighted  brines, 
polymers,  or  other  specialty  additives 
used  in  a  producing  well  to  allow  for 
maintenance,  repair  or  abandonment 
procediues. 

(cc)  The  term  96-hour  LC50  shall  refer 
to  the  concentration  (parts  per  miUion) 
or  percent  of  the  suspended  particulate 
phase  (SPP)  from  a  sample  that  is  lethal 
to  50  percent  of  the  test  organisms 
exposed  to  that  concentration  of  the  SPP 
after  96  hours  of  constant  exposure. 

4.  Subpart  D  is  revised  to  read  as 
follows: 

Subpart  D—Coeetal  Subcetegory 

435.40  Applicability;  description  of  the 
coastal  subcategoiy. 

435.41  Specialized  definitiona. 

435.42  ESluent  limitations  guidelines 
representing  the  degree  of  effluent 
reduction  attainable  by  the  application  of 
the  best  practicable  control  technology 
cuirantly  available  (BPT). 

435.43  Effluent  limitations  guidelines 
~  representing  the  degree  of  effluent 

reduction  attainable  by  the  application  of 
the  best  available  technology 
economically  achievable  (BAT). 

435.44  Effluent  limitations  guidelines 
re{>resenting  the  degree  of  effluent 
reduction  attainable  by  the  application  of 
the  best  conventional  pollutant  control 
technology  (BCT). 

435.45  Standards  of  perfiofmanoe  for  new 
sources  (NSPS). 

435.46  Pretreatment  Standards  of 
perfonnance  for  existing  sources  (PSES). 

435.47  Pretreatment  Standards  of 
performance  for  new  sources  (PSNS). 


Subpart  D—Coaatai  Subcategory 
f  436.40    AppBceblHtydeecrlpaonolMia 


The  provisions  of  this  subpart  are 
applicable  to  those  facilities  mgaged  in 
field  exploration,  drilling,  well 
production,  and  well  treatment  in  the 
oil  and  gas  industry  in  areas  defined  as 
"coastal."  The  term  "coastal"  shall 
mean: 

(a)  Any  location  in  or  on  a  water  of 
the  United  States  landward  of  the  inner 
boimdary  of  the  territorial  seas;  or 

(b)  (1)  Any  location  landward  from 
the  inner  boimdary  of  the  territorial  seas 
and  bounded  on  the  inland  side  by  the 
line  defined  by  the  inner  boundary  of 
the  territorial  seas  eastward  of  the  point 
defined  by  89*45'  West  Longitude  and 
29^46'  North  Latitude  and  omtinuing  as 
follows  west  of  that  point 


Direction  to  west 
longitude 


West.89°48' 
West,90«12' 
West,  90*20' 
West,  90*35' 
West.  90*43' 
West.  90*57' 
West.  91*02' 
West.  91*14' 
West.  91*27' 
We8t.91*33' 
West.  91*46' 
West.  91*50' 
West.  91*56' 
West,92*10' 
West.  92*55' 
West.  93*15' 
West.  93*49' 
West.  94*03' 
West.  94*10' 
West.  94*20' 
West.  96*00' 
West  95*13' 
East.  95*08' 
West  95*11' 
West  96*22' 
West  95*30' 
West  95*33' 
West  95*40' 
West  96*42' 
East  96*40' 
West  96*54' 
West  97*03' 
West  97*15' 
west  97*40' 
West  97*46' 
West  97*51' 
East  97*46' 
East  97*30' 
East  97*26' 


Direction  to  north 
latitude 


Nofth,  29*50'. 
North.  30^)6'. 
South,  29*35'. 
South,  29*30*. 
Souttv  29*25'. 
North.  29*32'. 
North.  29*40'. 
South.  29*32'. 
North.  29*3^. 
North,  29*46'. 
North.  29*50'. 
Norit).  29*55'. 
South.  29*50'. 
South.  29*44'. 
North.  29*46'. 
North.  30*14'. 
South,  30*07'. 
South.  30*03'. 
Soul^  30*00'. 
South,  29*53'. 
South.  29*35'. 
South.  29*28'. 
South,  29*15'. 
South,  29*08'. 
South.  28*56'. 
South.  28*56'. 
Soul^  28*49'. 
South,  28*47'. 
South,  28*41'. 
8out^  28*28'. 
South,  28*20'. 
South,  28*13'. 
South.  27*58'. 
South.  27*46'. 
South.  27*28'. 
South.  27*22'. 
South.  2714'. 
South.  26*30'. 
South.  26*11'. 


(2)  East  to  97*19'  West  Longitude  and 
Soutiiward  to  the  U.S.-Mexican  border. 

1436^1    Spectaltoid  deWeWons. 
For  the  purpose  of  this  subpart: 
(a)  Except  as  provided  below,  the 

gnieial  definitic^is,  abbreviations  and 
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methods  of  analysis  set  forth  in  40  CFR 
part  401  shall  apply  to  this  subpart 

(b)  The  term  average  of  daily  values 
for  30  consecutive  days  shall  be  the 
average  of  the  daily  values  obtained 
diuing  any  30  consecutive  dey  period. 

(c)  The  term  "Cook  Inlet"  refers  to 
coastal  locations  north  of  the  line 
between  Cape  Douglas  on  the  West  and 
Port  rhatham  on  the  east. 

(d)  The  term  daily  values  as  applied 
to  produced  water  effluent  limitations 
and  NSPS  shall  refer  to  the  daily 
measurements  used  to  assess 
compliance  with  the  nriairiTtiiiiTi  for  any 
one  day. 

(e)  Tne  term  deck  drainage  shall  refer 
to  any  waste  restilting  from  deck 
waafadngs,  spillage,  rainwater,  and 
runoff  from  gutters  and  drains  including 
drip  pans  and  work  areas  within 
fadlities  subject  to  this  subpart.    ■ 

(f)  The  term  development  facility  aball 
mean  any  fixed  or  mobile  structure 
subject  to  this  subpart  that  is  engaged  in 
the  drilling  of  productive  wells. 

(g)  The  tenn  dewatering  effluent 
means  wastewater  from  drilling  fluids 
and  drill  cuttings  dewatering  activities 
(including  but  not  limited  to  reserve  pits 
or  other  tanks  or  vessels,  and  chemical 
or  mechanical  treatment  ocmrring 
during  the  drilling  solids  separation/ 
re^de/dispoaal  process). 

(n)  The  term  diesel  oil  shall  refer  to 
the  grade  of  distillate  fuel  oil.  as 
spedfied  in  the  American  Society  for 
Testing  and  Materials  Standard 
Specification  for  Diesel  Fuel  Oils  D975- 
91,  that  is  typically  used  as  the 
continuous  phase  in  conventional  oil- 
based  drilling  fluids.  This  incorporation 
by  reference  was  approved  by  the 
Director  of  the  Fe<^al  Register  in 
accordance  with  5  U.S.C.  552(a)  and  1 
CFR  part  51.  Copies  may  be  obtained 
from  the  American  Society  for  Testing 
and  Materials,  1916  Race  Street. 
Philadelphia,  FA  19103.  Copies  may  be 
inspected  at  the  Office  of  the  Federal 
Register.  800  North  Capitol  Street.  NW.. 
Suite  700,  Washington.  DC  A  copy  may 
also  be  inspected  at  EPA's  Water 
Docket;  Room  M2616.  401  M  Street  SW.. 
Washington.  DC  20460. 

(i)  The  term  domestic  waste  shall  refer 
to  materials  discharged  from  sinks, 
showers,  laimdries,  safety  showers,  eye- 
wash stations,  hand-wash  stations,  fish 
cleaning  stations,  and  galleys  located 
within  facilities  siibject  to  this  subpart. 

(j)  The  term  drill  cuttings  shall  refer 
to  the  particles  generated  by  drilling 
into  subsiirfece  geologic  formations  and 
carried  to  the  swrbca  with  the  drilling 
fluid. 

(k)  The  term  drilling  fluid  refers  to  the 
circulating  fluid  (mud)  used  in  the 
rotary  drilling  of  wells  to  clean  and 


condition  the  hole  and  to 
counterbalance  formation  pressure.  The 
four  classes  of  drilling  fliiids  are: 

(1)  A  water-based  cfriUing  fliiid  has 
water  as  the  continuous  phase  and  the 
suspending  medium  for  solids,  vrfaether 
or  not  oil  is  present. 

(2)  An  oil^Msed  drilling  fluid  has 
diesel  oil.  mineral  oil.  or  some  other  oil, 
but  neither  a  synthetic  material  nor 
enhanced  mineral  oil.  as  its  continuous 
phase  with  water  as  the  dispersed 
phase. 

(3)  An  enhaix»d  mineral  oil-based 
drilling  fhiid  has  an  enhanced  mineral 
oU  as  its  continuous  phase  with  water 
as  the  dispersed  phase. 

(4)  A  sjoithetic-based  drilling  fluid 
has  a  synthetic  material  as  its 
continuous  phase  with  water  as  the 
diraersed  phase. 

(Q  The  term  enhanced  mineral  oil  as 
applied  to  enhanced  mineral  oil-based 
drilling  fluid  means  a  petroleum 
distillate  which  has  been  highly 
purified  and  is  distinguished  fitnn 
diesel  oil  and  conventional  mineral  oil 
in  having  a  lower  polycyclic  aromatic 
hydrocarbon  (PAH)  content.  Typically, 
conventional  mineral  oils  have  a  PAH 
content  on  the  order  of  0.35  weight 
percent  expressed  as  phenanthroae, 
whereas  enhanced  mhaeral  oils  typically 
have  a  PAH  content  of  0.001  or  lower 
weight  percent  PAH  expressed  as 
phenanthrene. 

(m)  The  term  exploratory  facility  ahaH 
mean  any  fixed  or  mobile  structure 
subject  to  this  subpart  that  is  engaged  in 
the  drilling  of  wells  to  determine  Uie 
nature  of  potential  hydrocarbon 
reservoirs. 

(n)  The  term  garbage  means  all  kinds 
of  victual,  domestic,  and  operational 
waste,  excluding  fresh  fish  and  parts 
thereof,  generated  during  the  normal 
operation  of  coastal  oil  and  gas  facility 
and  liable  to  be  disposed  of 
continuously  or  periodically,  except 
dishwater,  graywater,  and  those 
siibstances  that  are  defined  or  listed  in 
other  Annexes  to  MARPOL  73/78.  A 
copy  of  MARPOL  may  be  inspected  at 
EPA's  Water  Docket;  Room  M2616.  401 
M  Street  SW,  Washington.  DC  20460. 

(o)  The  term  maximum  as  applied  to 
BAT  effluent  limitations  and  NSPS  for 
drilling  fluids  and  drill  cuttings  shall 
mean  the  maximum  concentration 
allowed  as  measured  in  any  single 
sample  of  the  barite. 

(pj  The  term  maximum  for  any  one 
day  as  applied  to  BPT,  BCT  and  BAT 
'effluent  limitations  and  NSPS  for  oil 
and  grease  in  produced  water  shall 
mean  the  ninYiTniim  concentration 
allowed  as  measured  by  the  average  of 
four  grab  samples  collected  over  a  24- 
hour  period  that  are  analyzed 


separately.  Alternatively,  for  BAT  and 
NSPS.  the  maximum  concentration 
allowed  may  be  determined  on  the  basis 
of  physical  composition  of  the  four  grab 
samples  prior  to  a  single  analysis. 

(q)  The  term  minimum  as  applied  to 
BAT  effluent  limitations  and  NSPS  for 
drilling  fluids  and  drill  cuttings  shall 
mean  the  minimum  96-hour  LC50  value 
allowed  as  measured  in  any  single 
sample  of  the  discharged  waste  stream. 
The  term  minimum  as  applied  to  BPT 
and  BCT  effluent  limitations  and  NSPS 
for  sanitary  wastes  shall  mean  the 
minimum  concentration  value  allowed 
as  measured  in  any  single  sample  of  the 
discharged  waste  stream. 

(r)  The  term  M9IM  shall  mean  those 
coastal  fecilities  continuously  manned 
by  nine  (9)  or  fewer  persons  or  only 
intermittently  maimed  by  any  number 
of  persons. 

Cs)  The  term  MlO  shall  mean  those 
coastal  facilities  continuously  maimed 
by  ten  (10)  or  more  persons. 

(t)  (1)  The  term  new  source  means  any 
fedlity  or  activity  of  this  subcategory 
that  meets  the  definition  of  "new 
source"  imder  40  CFR  122.2  and  meets 
the  criteria  for  determination  of  new 
sources  imder  40  CFR  122.29(b)  applied 
consistently  with  all  of  the  following 
definitions: 

(i)  The  term  water  area  as  used  in  the 
term  "site"  in  40  CFR  122.29  and  122.2 
shall  mean  the  water  area  and  water 
body  floor  beneath  any  exploratory, 
development,  or  production  fecility 
where  such  facility  is  conducting  its 
exploratory,  development  or  proidtiction 
activities. 

(ii)  The  term  significant  site 
preparation  work  as  used  in  40  CFR 
122.29  shall  mean  the  process  of 
surveying,  clearing  or  preparing  an  area 
of  the  water  body  floor  for  the  purpose 
of  constructing  or  placing  a 
development  or  production  facility  on 
or  over  the  site. 

(2)  "New  Source"  does  not  incltide 
fecilities  covered  by  an  existing  NPDES 
pennit  immediately  prior  to  the 
effective  date  of  these  guidelines 
pending  EPA  issuance  of  a  new  source 
NPDES  permit. 

(u)  The  term  no  discharge  of  five  oil 
shall  mean  that  waste  streams  may  not 
be  discharged  when  they  would  cause  a 
film  or  sheen  upon  or  a  discoloration  of 
the  surfeoe  of  the  receiving  water  or  fidl 
the  static  sheen  test  defined  in  appendix 
1  to  40  CFR  part  435.  subpart  A. 

(v)  Hie  term  produced  sand  shall 
refer  to  slurried  particles  used  in 
hydraulic  frecturing,  the  accumulated 
formation  sands  and  scales  particles 
generated  during  production.  Pnxhiced 
sand  also  includes  desander  discharge 
from  the  produced  water  waste  stream. 
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and  blowdown  of  the  water  phase  from 
the  produced  water  treating  system. 

(w)  The  term  produced  water  shall 
refor  to  the  water  (brine)  brought  up 
from  the  hydrocaibon-bearing  strata 
during  the  extraction  of  oil  and  gas,  and 
can  include  formation  water,  injection 
water,  and  any  chemicals  added 
downhole  or  during  the  oil/water 
separation  process. 

(x)  The  term  production  facility  shall 
mean  any  fixed  or  mobile  structxire 
sub)ect  to  this  subpart  that  is  either 
engaged  in  well  completion  or  used  for 
active  recovery  of  hydrocarbons  from 
producing  formations.  It  includes 
facilities  that  are  engaged  in 
hydrocarbon  fluids  separation  even  if 
located  separately  from  wellheads. 

(y)  The  term  aanitary  waste  shall  refer 
to  human  body  waste  discharged  from 
toilets  and  urinals  located  within 
facilities  subject  to  this  subpart. 

(y)  The  term  static  sheen  test  shall 
refer  to  the  standard  test  procedure  that 
has  been  developed  for  this  industrial 
subcategory  for  the  purpose  of 
demonstrating  compliance  with  the 
requirement  of  no  discharge  of  fzee  oil. 
The  methodology  for  performing  the 
static  sheen  test  is  presented  in 
appendix  1  to  40  CFR  part  435,  subpart 
A. 

(z)  The  term  synthetic  material  as 
appUed  to  synthetic-based  drilling  fluid 
means  material  produced  by  the 
reaction  of  specific  purified  chemical 
feedstock,  as  opposed  to  the  traditional 
base  fluids  sudi  as  diesel  and  minwal 
oil  which  are  derived  6t>m  crude  oil 


solely  through  physical  separation 
processes.  Phjrsical  separation  processes 
include  fractionation  and  distillation 
and/or  minor  chemical  reactions  such  as 
cracking  and  hydro  processing.  Since 
they  are  synthesized  by  the  reaction  of 
ptuified  compoxmds,  synthetic  materials 
suitable  for  use  in  drilling  fluids  are 
typically  free  of  polycyclic  annnatic 
hydrocarbons  (PAH's)  but  are 
sometimes  found  to  contain  levels  of 
PAH  up  to  0.001  weight  percent  PAH 
expressed  as  phenanthrene.  Poly(aipha 
olefins)  and  vegetable  esters  are  two 
examples  of  synthetic  used  by  the  oil 
and  gas  extraction  industry  in 
formulating  drilling  fluids.  Poly(alpha 
olefins)  are  synthe^zed  from  the 
polymerization  (dimerization, 
trimerization,  tetramerization,  and 
higher  oUgomerization)  of  punfied 
straight-chain  hydrocarbons  such  as  C«— 
C|4  alpha  olefins.  Vegetable  esters  are 
synthesized  from  the  acid-catalyzed 
esterification  of  vegetable  btty  acids 
with  various  alcohols.  The  mention  of 
these  two  branches  of  synthetic  fluid 
base  materials  is  to  provide  examples, 
and  is  not  meant  to  exclude  other 
synthetic  materials  that  are  either  in 
current  use  or  may  be  used  in  the  future. 
A  synthetic-based  drilling  fluid  may 
include  a  combination  of  synthetic 
materials. 

(aa)  The  term  toxicity  as  applied  to 
BAT  effluent  limitations  and  NSPS  for 
drilling  fluids  and  drill  cuttings  shall 
refer  to  the  bioassay  test  procedure 
presented  in  appendix  2  of  40  CFR  part 
435,  subpart  A. 


(bb)  The  tenn  well  completion  fluids 
shall  refer  to  salt  solutions,  vireighted 
brines,  polymers,  and  various  additives 
used  to  prevent  damage  to  the  well  bore 
during  operations  which  prepare  the 
drilled  well  for  hydrocarbon 
production. 

(cc)  The  term  well  treatment  fluids 
shall  refiar  to  any  fluid  used  to  restore 
or  improve  productivity  by  chemically 
or  physically  altering  hydrooarbon- 
bearing  strata  after  a  v/eH  has  been 
drilled. 

(dd)  The  term  workaw  fluids  shall 
refer  to  salt  solutions,  weighted  brines, 
polymera,  or  other  specialty  additives 
used  in  a  producing  well  to  allow  for 
maintenance,  repair  or  abandonment 
procedures. 

(ee)  The  term  96-hour  LC50  shall  refar 
to  the  concentration  (parts  per  milUon) 
or  percent  of  the  suspended  i>articulate 
phase  (SPP)  from  a  sample  that  is  lethal 
to  50  percent  of  the  test  organisms 
exposed  to  that  concentration  of  the  SPP 
after  96  hours  of  constant  exposure. 

f436.42    Effluent  imtMlonsguideHnse 
rapfweemiiio  me  OT91W  01  OTiiiMni 
rsducilon  atteifMbIc  by  the  sppiiceiion  of 
the  beet  practteable  oonlrol  tschndogy 
currently  svaltable  (BPT). 

Except  as  provided  in  40  CFR  125.30- 
125.32,  any  existing  point  source  subject 
to  this  Subpart  must  achieve  the 
following  effluent  limitations 
representing  the  degree  of  effluent 
reduction  attainable  by  the  application 
of  the  best  practicable  control 
technology  currenUy  available. 


BPT  Effluent  Limitations— Oil  and  Grease 

[In  mWigrerm  per  liter] 


Pollutant  parameter  waste  source 


r  lOuUOOQ  WcROT  ■••■••■■>•■•••■•■•••■•»•>■•■••••••••■■■••••■■•••••• 

Deck  drainage 

Drilling  fluid  

Drill  cuttings  . 

Well  treatment,  woritover,  and  compielion  fluids 
Sanitary: 

Ml  0 . 

MOIkJS 

Domestic' . 

Produced  sand  


Maximum  for  any 
Iday 


(1)  'ZIZ:.L 
(1) 

y    f    B*^* ••■■■•»••••••■•• 

na 

Zero  dtechargs 


Average  of  values 

for  30  coneecu- 

ttvedaysshaH  not 

exceed 


40  ••••■ 

(')  — 
(')  -.. 
D  ~ .. 

V) ..- 

NA^. 
NA.„ 
NA..., 
Zero 


Residual 


minimum  for 
any  1  day 


NA 
NA 
NA 
NA 
NA 

•1 
NA 
NA 
NA 


by  11m  appllf  Btfftn  of  ttiebeet 


^  No  dtocharge  of  free  oi. 

^lyNnimum  of  1  Trql\  and  maimained  as  dose  to  this  corx^ntration  as  posabie. 

'There  shall  be  no  floating  soUds  as  a  restittof  the  dncharge  of  these  wastes. 

1435.43    Effluent  limitations  guideOnesreii^vaantingttM  degree  of  eflluentreducllon 
tactmology  aconomtcaNy  acMeveMo  (BA1> 

Except  as  provided  in  40  CFR  125.30-125.32,  any  existing  point  source  subject  to  this  Subpart  must  adiieve  the 

following  effluent  limitations  representing  the  degree  of  effluent  reduction  attainable  by  the  applicaticm  of  the  best 

available  technology  economically  achievable  (BAT): 
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BAT  EmjJENT  UMTTATIONS 


StreaiR 

PolulBnt  panvneter 

BATeflhientlmitaltone 

Produced  Water 

(A)  Al  coastal  areas  except  Cook  Met 

Nodtocharge. 

The  meximum  for  any  one  day  shall  not  ex- 
ceed 42  mgA.  and  the  30-day  aveiage  shefl 
not  exceed  29  mf^L 

NO  oncnBryB. 

Nodtocherge. 

Nodtocharge. 

1  mg/kg  dry  weight  meximum  In  the  stock  bar- 
He. 

3  mgfkg  <ky  weigW  maximun  in  the  ttock  tw- 
ite. 

MMmum  96-hour  LCSO  of  the  SPP  shel  tw  3 
percent  by  voksne  4. 

Nodscharge. 

The  maximum  for  any  one  day  Shan  not  m- 

ceed  42  mg^,  and  the  30<iay  average  shall 

not  exceed  29  m^ 
Nodtocherge. 
No  dtecherge. 
Nodtocherge. 

(P)CC>OklnM     

MAnraitM 

DriHng  FUdi,  OfM  Cuttings,  and  Oeivatoring 
Efluent:' 
(A)  Al  coesta]  areas  except  Cook  Inlet 

"  r 

ftam  Oi»  -,. _. 

Weli  Treetment,  Worfcover  and  Coinptetion 
Fluids: 

(A)  Alcoestal  areas  except  Cook  Met  ..„. 

(B)  Cook  Inlet ._ „_ 

DtaMTOi  

Mercury ._    .           

Cadmium 

Toxicity 

01  and  Oreoae _..             

Produced  S«id 

Deck  Onrinaga 

Dofnestic  Waste ......_«......................_....... 

Free  01 »              

Foam .     „_ 

BCT  Imitalkxis  in  this  nie  are  not  tvpltoable  to  dtochtfges  o(  dewatering 

Umitattona  on  such  dto- 


'  BCT  Imitatfaia  tor  dewatering  rtHuent  are  appicabte 
effluent  from  resent  pits  whktfi  as  o(  the  effective  date'of  this  nie  no  kmger  receive  drHng  fluUs  and  drill  cutbngs. 
charges  shal  be  detennined  by  the  NPOES  pennit  tosuing  authority. 

>Aa  detormined  by  the  static  sheen  test  (see  appendbc  1  to  40  CFR  pert  435,  subpart  A). 

'As  dslsnnined  by  the  presence  of  a  Mm  or  sheen  upon  or  a  dtoootoralton  of  the  surface  of  tie  receiyiru  water  (vtsuiy  sheen). 

«A8detsrminedby1hetoxtoityteet(seeappendx2of40CFRpert436.  subpertA).  -       '    ^ 

1435.44    EffhiemimitBtlonagukleNnearepreaentlng  the  degree  of  effiuem  reduction  atWrnble  by  the  application  of  the  b^ 
conventional  poiutant  control  tschnotogy  (BCT). 

Except  as  provided  in  40  CFR  125.30-125.32.  any  existing  point  source  subject  to  this  Subpart  must  achieve  the 
following  effluent  limitations  representing  the  degree  of  effluent  reducticm  attainable  by  the  application  of  the  best 
omventional  pollutant  control  technology  (BCT):  ^  .         e.        y 


BCT  Effluent  Umttations 

Streem 

Poiutant  parameter 

BCT  efltoent  Kmitattons 

Produced  Water  (al  factftiee) u. 

Dflbig     FhjidB     and     Or«     Cuttings     and 
Oewatering  Effluent' 
Al  facaties  except  Cook  Intot . 

01  &  Grease 

The  maximum  tor  any  one  day  shal  not  ex- 
ceed 72  mg/l  and  the  3(><lay  average  she! 
not  exceed  48  mg/L 

Nodtocharge. 

Nodtocharge.2 

Nodtocharge.2 

No  dtocharge. 
Nodtocharge.3 

Minimum  of  1  mg/l  maintained  as  ctoee  to  thto 

Cook  imet „. „... 

Wei  Treetment.   Workower  and  Completton 

Free  Oi 

Free  Oil ^^ ^    ..   . 

Fhids. 
PmtkjCBti  Sand : 

Deck  DrainaQft  „.,,,,„ ^ ^ 

Sanitary  Waste: 

Sanitary  M10.     _._ _. 

Free  Ol 

Residuel  Chtorlne 

Floating  SoMs  

Floating  Soids  and  garbage  

Sanit«yM91M 

Domestte  Waste 

concentialion  as  possUe. 
Nodtocherge. 
No  dtocharge  of  Floating  SoWs  or  gerbage.* 

BCT  limltattons  in  thto  rule  are  not  appHcabte  to  dtocharges  of  dewataring 

UmitalMis  on  such  dte- 


,j>'«tV, 


'  BCT  Imitattons  for  dewataring  effluent  are  appiicabto  ^  . 
effluent  from  reserve  pits  whtoh  as  of  the  effective  date'of  thto  ruto  no  tonger  receive  driWng  fluidB  and  diJI  ^mtpm 
chargee  shal  be  determined  by  the  NPDES  permit  tosuing  authority. 

^As  determined  by  the  statk:  sheen  test  (see  appendbt  1  to  40  CFR  pert  435.  subpert  A). 

'As  determined  by  the  presence  of  a  film  or  sheen  upon  or  a  dtocotoratton  of  ttw  surtece  of 

«As  detennined  by  the  toxKity  test  (see  appendbt  2  of  40  CFR  part  435.  subpert  A) 

§436.46    Standarde  of  performenoe  for  new  eoureee  (NSP8). 

Any  new  source  subject  to  this  subpart  must  achieve  the  following  new  source  pfflfotmance  standards  (NSPS): 


I  the  raceivirig  water  (visual  sheen). 
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'-':■'  NSPS  Effluent  Limitations 


stream 


Polutinl  paramator 


NSPS  efOuwit  limilations 


Produced  Water  (aN  factttoa) 

DrWng     Fluids     and     Orfl     Cuttings     and 
Dewataring  Eflluent:^ 

(A)  All  coastal  areas  except  Cootc  Met  — 

(B)  Cook  Inlet 


Wei  Treatment.  Workover  and  CompietkMi 
FkMs: 

(A)  AH  coastal  areas  except  Cook  Inlet  — 

(B)  Cook  Inlet 


FraaOl^  . 
DieaelOl 
Mercury  „ 

Cadmium 
ToxteNy. 


01  and  Grease 


Produced  Sand  

Deck  Orairage  ....~. 
Sanitary  Waste: 
Sanitary  M10  „. 

SanitBHyM91M 
Oomestk:  Waste 


FreeOia. 
Resklual  CMorine 


Floating  SoMs  .................................. 

Fk)aiing  Solds,  GartMige^  and  Foam 


No 


No(^ 

No  dtocharge. 

Nodtocharge. 

1  mg/kg  dry  weight  maximum  in  the  stock  tiar- 

Ra;  3  mgflm  dry  wsight  maximum  in  the 

stock -t)aiie. 
MMmum  96-hour  LCSO  of  the  SPP  shal  be  3 

percent  t>y  volume.' 


Nodtecharge. 

The  maximum  for  any  one  day  sheM  not  ex- 
ceed 42  mg/l,  and  the  30-day  average  shal 
not  exceed  29  mgft. 

Nodncharge. 

Nodncharge. 

Minimum  of  1  mg/l  and  maintained  as  ck>se  to 

this  corwentratkxi  as  possijie. 
NodMchsrge. 
No  discharge  of  fkMting  soids  or  garbage  or 

foam. 


^  BAT  limitations  for  dewataring  effluent  are  applicable  prospectively.  BAT  limitatfons  in  tiiis  nie  are  not  appKcaUe  to  dtocharges  of  dewataring 
effluent  from  reserve  pits  whch  as  of  the  effective  date  of  this  rule  no  kxiger  receive  drilling  fluds  and  drill  cuttings.  Limitations  on  such  ds- 
charges  shall  t>e  determined  by  the  NPDES  permit  issuing  auttx)rity. 

^As  detennined  by  the  statk:  sheen  test  (see  Appendbc  1  to  40  CFR  part  435,  subpart  A). 

3  As  determined  by  the  preserve  of  a  film  or  sheen  upon  or  a  dtecokxation  of  the  surtece  of  the  receiving  water  (visual  sheen). 

4  As  determined  by  the  toxicity  test  (see  Appendix  2  of  40  CFR  part  435,  subpart  A). 
6As  defined  in  40  CFR  435.41(1). 


f  435.46    Pratraatmant  Standards  of 
Perfonnance  for  Extedng  Sourcaa  (PSE8) 

Except  as  provided  in  40  CFR  403.7 
and  403.13,  any  existing  source  with 
discharges  subject  to  this  subpart  that 
introduces  pollutants  into  a  pubUcly 
owned  treatment  woiiLS  must  comply 
with  40  CFR  part  403  and  achieve  the 
following  pretreatment  standards  for 
existing  sources  (PSES). 

PSES  EFFLUENT  LIMITATIONS 


Stream- 

PoikJtant 

paranr)- 

etar 

PSES  effluent 
limitatkxis 

Produced  Water 
DriUingFkids 

andDrtt 

Cuttings  WeN 

TreatmenL 
Workover  and 

uompisQon 

Produced  Sand 
Deck  Drainage .. 

• ■••••■• •••••••• 

Nodtecharge. 

Nodtecharge. 

No  dncharge. 
Nodtecharge. 

S435.47    Pratraatmant  Standarda  of 
parformanoe  for  new  aourcaa  (PSN8) 

Except  as  provided  in  40  CFR  403.7 
and  403.13,  any  new  source  with 
discharges  subject  to  this  subpart  that 
introduces  pollutants  into  a  pubUcly 


owned  treatment  works  must  comply 
with  40  CFR  part  403  and  achieve  the 
following  pretreatment  standards  for 
new  sources  (PSNS). 

PSr4S  EFFLUENT  Limitations 


fttrftftni 

Poilutan^ 

PSNS  efflu- 

parameter 

ent  Hmitattons 

rrOOUOOa 



l4o  discharge. 

Water  (all 

facilities). 

DrWingllukls 

•■••••■•••■•■•••••■••a 

No  discharge. 

and  Drill 

Cuttings. 

Wen  Treat- 

•  •»■»•■  >••••••••>••• 

No  discharge. 

ment. 

Workover 

andConrt- 

pietion 

Fluds. 

Produced 

•■•••••>••■••»••••>» 

rte  discharge. 

Sand 

DeckDrair»- 

»»...»«»..«...» 

fto  discharge. 

age. 

5.  Subpart  G  consisting  of  §  435.10  is 
added  to  read  as  follows: 

SubpartG— General  Provisions 

1436.10   AppNcabWty. 

(a)  Purpose.  This  subpart  is  intended 
to  prevent  oil  and  gas  focilities,  for 
which  effluent  limitations  guidelines 


and  standards,  new  source  performance 
standards,  or  pretreatment  standards 
have  been  promulgated  under  this  part, 
from  circumventing  the  effluent 
limitations  guidelines  and  standards 
applicable  to  those  facilities  by  moving 
effluent  produced  in  one  subcategory  to 
another  subcategory  for  disposal  under 
less  stringent  requirements  than 
intended  by  this  part. 

(b)  Applicability.  The  effluent 
limitations  and  standards  applicable  to 
an  oil  and  gas  bcility  shall  be 
detennined  as  follows: 

(1)  An  Oil  and  Gas  facility,  operator, 
or  its  agent  or  contractor  may  move  its 
wastewaters  from  a  faciUty  located  in 
one  subcategory  to  another  siibcategory 
for  treatment  and  return  it  to  a  location 
covered  by  the  original  subcategory  for 
disposal.  In  such  case,  the  effluent 
limitations  guidelines,  new  source 
performance  standards,  or  pretreatment 
standards  for  the  original  subcategory 
apply. 

(2)  An  Oil  and  Gas  facility,  operator, 
or  its  agent  or  contractor  may  move  its 
wastewaters  from  a  facility  located  in 
one  subcategory  to  another  subcategory 
for  disposal  or  treatment  and  disp(»al, 
provided: 

(i)  If  an  Oil  and  Gas  faciUty,  operator 
or  its  agent  or  contractor  moves 
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wastewaters  from  a  wellhead  located  in 
one  subcategory  to  another  subcategory 
where  oil  and  gas  facilities  are  governed 
by  less  stringent  effluent  limitations 
guidelines,  new  source  performance 
standards,  or  pretreatment  standards, 
the  more  stringent  efQuent  limitations 
guidelines,  new  source  performance 


standvds.  or  pretreatment  standards 
applicable  to  the  subcategory  where  the 
wellhead  is  located  shall  apply. 

(ii)  If  an  Oil  and  Gas  faculty,  operator 
or  its  agent  moves  efQuent  from  a 
wellhead  located  in  one  subcategory  to 
another  subcategtny  where  oil  and  gas 
facilities  are  governed  by  more  stringent 
efQuent  limitations  guidislines.  new 


source  performance  standards,  w 
pretreatment  standards,  the  nune 
stringmt  effluent  limitatians  guidelines, 
new  source  perfcmnance  standards,  or 
pretreatment  standards  applicable  at  the 
point  of  discharge  shall  apply. 

[FR  Doc  96-28859  Piled  12-13-46;  8:45  am] 
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Monday 
December  16,  1996 


Part  IV 


Department  of 
Housing  and  Urban 
Development 


Office  of  the  Secretary 


24  CFR  Part  888 

Section  8  Housing  Assistance  Payments 
Program;  Contract  Rent  Annuai 
Adjustment  Factors,  Fiscai  Year  1997; 
Finai  Rule 
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DEPARTIIENT  OF  H0U8INQ  AND 
URBAN  DEVELOPMENT 

OMoe  of  the  Secfetwy 

24CFRPwt888 
(Doctot  No.  FR-4157-N-01] 

Secdon  8  Houeing  Assistance 
I'syineiiis  riuyiein;  mniusci  neni 
Annual  Ad|ustonent  Factors  Fiscal  Year 
1997 

AOaiCY:  Office  of  the  Secretary,  HUD. 
ACTION:  Revised  contract  rent  annual 
adjustment  factctrs. 


r:  The  United  States  Housing 
Act  of  1937  requires  that  the  assistance 
ccHitracts  signed  by  owners  participating 
in  the  Department's  Section  8  Housing 
Assistance  Payments  programs  provide 
for  anniml  or  more  frequent  adjustment 
in  the  maximum  monthly  rentals  for 
units  covered  by  the  contract  to  reflect 
changes  based  on  Fair  Market  Rents 
(FMRs)  prevailing  in  a  particular  market 
area,  or  on  a  reasonable  formula.  This 
document  announces  revised  Annual 
Adjustment  Factors  (AAFs)  for 
assistance  omtract  anniversaries  from 
October  1. 1996.  The  factors  are  based 
on  a  formula  using  data  on  residential 
rent  and  utilities  cost  changes  from  the 
most  current  Bureau  of  Labor  Statistics 
Consumer  Pi^  bidex  (CPI)  survey  and 
from  HUD  Random  Digit  Diaj^  (RDD) 
rent  change  surveys. 
EFFECTIVE  DATC:  October  1, 1996. 
FOR  FURTHER  MFORMATION  CONTACT: 
Gerald  J.  Benoit.  Rental  Assistance 
Division,  Office  of  Public  and  Indian 
Housing  [(202)  708-0477],  for  questions 
relating  to  the  Section  8  Voucher, 
Certificate,  and  Moderate  Rehabilitation 
programs;  Barbara  D.  Himter,  Program 
Management  Division,  Office  of 
Miilti&mily  Asset  Management  and 
Di^racition  [(202)  708-4162),  for 
quMtions  relating  to  all  other  Section  8 
programs;  Alan  Fox,  Economic  and 
Mariwt  Analysis  Division,  Office  of 
Policy  Development  and  Research  [(202) 
708-0590;  e-mail  alan— fox^ud.govj. 
for  teriinical  information  regarding  the 
development  of  the  schedules  for 
specific  areas  or  the  methods  used  for 
calculating  the  AAFs.  Mailing  address 
for  above  persons:  Department  of 
Housing  and  Uiban  Development,  451 
Seventh  Street  SW,  Washington,  DC 
20410.  Heahng-or  speech-impaired 
persons  may  contact  the  Federal 
InfOTmaticm  Relay  Service  at  1-800- 
877-8339  (TTY)  (Other  than  the  "800" 
TDD  number,  the  above-listed  telephone 
niunbers  are  not  toll-free.) 
SUPPLBKNTARY  information: 


A  special  requirement  for  detenniniag 
the  AAF  used  for  the  adjustment  of 
Section  8  contract  rents  is  applicable  in 
Federal  Fiscal  Year  1997  (October  1. 
1996  to  Septwnber  30. 1997.)  In  FY-  ."I 
1997,  the  law  provides  (42  U.S.C 
1437f(c}(2)(A),  as  amended  in  108  Stat 
2315  (9/28/94)  and  110  Stat  2874 
(9/26/96)): 

Except  for  assistance  under  tiw  certificate 
program,  for  any  unit  occupied  by  the  same 
£uni]y  at  the  time  of  the  last  annuel  rental 
adjustment,  where  the  assistance  contract 
provides  far  the  adjustment  of  the  wMyty»npr| 
monthly  rent  by  applying  an  annui^) 
adjustment  factor  and  where  the  rent  for  a 
unit  is  otherwise  eligible  for  an  adjiistment 
based  on  the  full  amount  of  the  tactor,  0.01 
shall  be  subtracted  from  the  amount  of  the 
bctor.  except  thet  the  fector  shall  not  be 
reduced  to  less  than  1.0.  In  the  case  of 
assistance  under  the  certificate  program,  0.01 
shall  be  subtracted  from  the  amount  of  the 
annual  adjustment  factor  (except  tiiat  the 
bctcH'  shall  not  be  reduced  to  less  than  1.0), 
and  the  adjusted  rent  shall  not  exceed  the 
rent  for  a  comparable  unassisted  unit  of 
similar  quality,  type,  and  age  in  the  market 


This  provision  was  amended  "bf^  the 
FY  1997  appropriation  (Departments  of 
Veterans  Afihin  and  Housing  and  Urban 
Development,  and  Independent 
Agencies  Appropriations  Act  of  1997. 
P^.  L.  104-204,  approved  September 
26, 1996, 110  Stat.  2874).  To  implement 
the  law,  HUD  is  again  publishing  two 
separate  AAF  tables,  contained  in 
Schedule  C.  tables  1  and  2  of  this 
document.  Each  AAF  in  table  2  is 
computed  by  subtracting  0.01  from  the 
anntial  adjtistment  factor  in  table  1. 

^pplicaUlity  of  AAFs  to  Various 
Section  8  Programs 

AAFs  established  by  this  document 
are  used  to  adjust  contract  rents  for 
Section  8  Housing  Assistance  Payments 
Program  units.  However,  the  specific 
application  of  the  AAFs  is  determined 
by  the  law,  the  HAP  contract,  and 
appropriate  program  regulations  or 
requirements. 

AAFs  are  not  used  for  the  Section  8 
voucher  program. 

Contract  rents  for  some  pn^ects 
receiving  Section  8  subsidies  tmder  the 
loan  mana^bment  program  (24  CFR  part 
886,  subpart  A)  and  for  projects 
receiving  Section  8  siibsidies  imdar  the 
property  disposition  program  (24  CFR 
part  886.  stibpart  C)  are  adjusted,  at 
HUD's  (^on.  either  by  applying  the 
AAFs  or  by  adjusting  rents  in 
accordance  with  24  CFR  207.19(e). 

Under  the  Section  8  moderate 
rehabilitation  program  (both  the  regular 
program  and  the  single  room  occupancy 
program),  the  pubUc  housing  agency 
(PHA)  apphes  the  AAF  to  the  base  rent 


V"- 


component  of  the  contract  rent,  not  the 
full  contract  rent. 

Adjustment  Procednras  Under  Fiscal 
Year  1997  Appropriation 

The  discussion  in  this  Federal 
Register  document  is  intended  to 
■  provide  a  broad  orientation  on 
procedures  for  adjustment  under  the  FY 
1997  appropriations.  Technical  details 
and  reqtiirements  will  be  described  in 
HUD  notices  (by  the  HUD  Office  of 
Housing  and  the  HUD  Office  of  Public 
and  Indian  Housing). 

Because  of  statutory  and  structural 
distinctions  between  the  various  Sectiom 
8  programs,  separate  procedures  are 
used  for  three  program  categories: 

Category  1 :  Section  8  New  Construction, 
Substantial  Rehabilitation  and 
Moderate  Rehabilitation  Programs 

In  the  Section  8  New  Construction 
and  Substantial  RehabiUtation 
programs,  the  published  AAF  factor  is 
applied  to  the  pre-adjustment  contract 
rent.  In  the  Section  8  Moderate 
Rehabilitation  program,  the  published 
AAF  is  applied  to  the  pre-adjustment 
base  rent 

For  category  1  programs,  the  Table  1 
AAF  factor  is  applied  before 
determining  comparability  (rent 
reasonableness.)  Comparability  applies 
if  the  pre-adjustment  gross  rent  (pre- 
adjustment  contract  rent  plus  any 
allowances  for  tenant-paid  utilities)  is 
above  the  published  FMR 

If  the  comparable  rent  level  (plus  any 
initial  difference)  is  lower  than  the 
contract  rent  as  adjusted  by  application 
of  the  table  1  AAF,  the  comparable  rent 
level  (plus  any  initial  difference)  will  be 
the  new  contract  rent.  However,  the  pre- 
adjustment  contract  rent  will  not  be 
decreased  by  application  of 
comparability. 

In  aU  other  cases  (i.e.,  unless  contract 
rent  is  reduced  by  comparability): 
— ^The  table  1  AAF  is  used  for  a  imit 

occupied  by  a  new  family  since  the      , 

last  annual  contract  anniversary. 
— ^The  table  2  AAF  is  used  for  a  imit 

occupied  by  the  same  family  as  at  the 

time  of  the  last  annual  contract 

anniversary.    . 

Category  2:  The  Loan  Management 
Proffxjm  (Part  886.  Subpart  A)  or 
Property  Disposition  Program  (Part  886 
Subpart  C),  Where  Rents  are  Adjusted 
by  Applying  the  AAF 

At  dds  time,  rent  adjustment  in  the 
Calory  2  programs  is  not  subject  to 
comparability.  (Comparability  will  again 
appty  if  HUD  establishes  regtilations  for 
conducting  comparability  studies  imder 
42  U.S.C  1437f(c)(2)(C).)  Rents  are 
adjusted  by  applying  the  fidl  amount  of 
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die  applicable  AAF  under  this 

document. 
The  applicable  AAF  is  detennined  as 

follows: 

—The  table  1  AAF  is  used  for  a  unit 
occupied  by  a  new  family  since  the 
last  annual  ctmtract  anuivwsary. 

— ^The  table  2  AAF  is  used  for  a  unit 
occupied  by  the  same  family  as  at  the 
time  of  the  last  annual  contract 
amiiversary.    .,  ..-_    -   . 

Category  3:  Section  8  Certificate 
Ptognun 

The  same  adjustment  procedure  is 
used  for  rent  adjiistment  in  both  the 
tenant-based  and  pro)ect-basad 
certificate  programs.  The  following 
procedures  are  used: 
— ^The  Table  2  factor  is  always  used  in 
the  Section  8  certificate  program;  the 
Table  1  factor  is  not  used  in  this 
program. 
— ^The  Table  2  AAF  factor  is  always 
applied  before  determining 
comparability  (rent  reasonableness). 
— Comparability  always  applies.  If  the 
comparable  rent  level  is  lower  than 
the  contract  rent  as  adjusted  (by 
application  of  the  Table  2  AAF).  the 
comparable  rent  level  will  be  the  new 
contract  rent.  However,  imder  the  old 
form  of  HAP  contract  the  housing 
authority  may  not  reduce  the  rent 
below  the  initial  rent 

AAFTables 

The  AAFs  for  fiscal  year  1996  are 
contained  in  Schedule  C,  tables  1  and  2 
of  this  dociunent.  Two  columns  are 
shown  in  this  table.  The  first  column  is 
to  be  used  for  imits  where  the  bluest 
cost  utility  is  included  in  the  contract 
rent.  The  second  column  is  to  be  used 
where  it  is  excluded  from  the  contract 
rent  .    f    . 

AAF  Areas  ,• 

Each  AAF  applies  to  a  specified 
geographic  area  and  to  imits  of  all      -^ 
bediroom  sizes.  AAFs  are  provided: 

(1)  For  the  metropolitan  parts  of  the 
ten  HUD  regions  exclusive  of  CPI  areas; 
(2)  for  the  nonmetropolitan  parts  of 
these  regions,  and  (3)  for  102  separate 
metropolitan  AAF  areas  for  which  local 
CFI  survey  data  are  available. 

With  the  exceptions  discussed  below, 
the  AAFs  shown  in  Schedule  C  use  the 
Office  of  Management  and  Budget's 
(CKvIB)  most  current  definitions  of 
metropolitan  areas.  HUD  uses  the  OMB 
Metropolitan  Statistical  Area  (MSA)  and 
Primary  Metropolitan  Statistical  Area 
(PMSA)  definitions  for  AAF  areas 
because  of  their  close  correspondence  to 
housing  market  area  definitions. 

The  exc»ptions  are  for  certain  large 
metropolitui  areas,  where  HUD 


considers  the  area  covered  by  the  OMB 
definition  to  be  larger  than  appropriate 
for  use  as  a  housing  market  area 
definition.  In  those  areas,  HUD  has 
deleted  some  of  the  coimties  that  OMB 
had  added  to  its  revised  definitions.  The 
following  counties  are  deleted  from  the 
HUD  definitions  of  AAF  areas: 

Metropolitan  Area  and  Deleted 
Connties 

Atlanta,  GA:  Carroll,  Pickens,  and 

Walton  Coimties. 
Chicago,  IL:  DeKalb,  Ckundy  and 

Kendall  Counties. 
Cincinnati-Hamilton,  OH-KY-IN: 

Brown  County,  Ohio;  Gallatin,  (>ant 

and  Pendleton  (^unties  in  Kentucky: 

and  Ohio  County,  Indiana. 
Dallas,  TX:  Henderson  County. 
Flagstaff.  AZ-UT:  Kane  County,  UT. 
New  Orleans,  LA:  St  James  Parish. 
Washington,  DG-VA-MD-WV:  Bericeley 

and  Jefferson  Counties  in  West 

Virginia;  and  Clarke,  Culpeper,  King 

Gemge  and  Warren  counties  in 

Virginia. 

Separate  AAFs  are  listed  in  this 
publication  for  the  above  coimties.  They 
and  the  metropolitan  area  of  which  they 
are  a  part  are  identified  with  an  asterisk 
(*)  next  to  the  area  name.  The  asterisk 
denotes  that  there  is  a  difference 
between  the  OMB  metropolitan  area  and 
the  HUD  AAF  area  definition  for  these 
areas. 

To  make  certain  that  they  are  using 
the  correct  AAFs,  users  should  refer  to 
the  area  definitions  section  at  the  end  of 
Schedule  C  For  units  located  in 
metropolitan  areas  with  a  local  CPI 
survey,  AAFs  are  listed  separately.  For 
imits  located  in  areas  without  a  local 
CPI  survey,  the  appropriate  HUD 
regional  Metropolitan  or 
Nonmetropolitan  AAFs  are  used. 

The  AAF  area  definitions  shown  in 
'  Schedule  C  are  listed  in  alphabetic^ 
order  by  State.  The  associated  HUD 
region  is  shown  next  to  each  State 
name.  Areas  whose  AAFs  are 
determined  by  local  CPI  surveys  are 
listed  first  All  metropolitan  CPI  areas     ' 
have  separate  AAF  schedules  and  are 
shown  with  their  corresponding  coimty 
definitions  or  as  metropolitan  counties. 
Listed  after  the  metropolitan  CPI  areas 
(in  those  states  that  have  such  areas)  are 
the  non-CPI  metropolitan  and 
nonmetropolitan  counties  of  each  State. 
In  the  ax  New  England  States,  the 
listings  are  for  coimties  or  parts  of 
coimties  as  defined  by  towns  or  cities. 

Puerto  Rico  and  the  Virgin  Islands  use 
the  Soudieast  AAFs.  All  areas  in  Hawaii 
use  the  AAFs  identified  in  the  table  as 
"STATE:  Hawaii."  which  are  based  on 
the  CPI  survey  for  the  Htmolulu 
metropolitan  area.  The  Pacific  Islands 


use  the  Pacific/Hawaii  Nonmetropolitan 
AAFs.  The  Anchorage  metropolitan  area 
uses  the  AAFs  based  on  the  local  CPI 
survey;  all  other  areas  in  Alaska  use  the 
Northwest/ Alaska  NonmetropoUtan 
AAFs.  . 

Sectkm  8  Certificate  Program  AAFS  Far 
Mannfartnred  Home  Spaces 

The  AAFs  in  this  publication 
identified  as  "Highest  Cost  UtiUty 
Excluded"  are  to  be  used  to  adjust 
manufactured  home  space  contract 
rents.  The  applicable  AAF  is 
determined  by  reference  to  the 
geographic  listings  contained  in 
Schedule  C,  as  described  in  the 
preceding  section. 

How  Factors  Are  Calcnlatad 

For  Areas  With  CPI  Surveys: 

(1)  Changes  in  the  shelter  rent  and 
utilities  components  were  calculated 
based  on  the  most  recent  CPI  annual 
average  change  data. 

(2)  The  "Highest  Cost  Utility 
Excluded"  column  in  Schedule  C  was 
calculated  by  eliminating  the  effect  of 
heating  costs  that  are  included  in  the 
rent  of  some  of  the  units  included  in  the 
CPI  surveys. 

(3)  The  Highest  Cost  Utility  Included" 
column  in  Schedule  C  was  calculated  by 
weighing  the  rent  and  utility 
components  with  the  ooirespcmding 
components  from  the  1990  Census. 

For  Areas  Without  CPI  Surveys: 

(1)  HUD  used  RIM)  regional  surveys  to 
calculate  AAFs.  The  RIX)  survey 
method  is  based  on  a  sampling 
procedure  that  uses  computers  to  select 
a  statistically  random  sample  of  rental 
housing,  dial  and  keep  track  of  the 
telephone  calls,  and  process  the 
respoDsas.  RDD  sarvey  are  conducted 
to  determine  the  rent  change  factors  for 
the  metropolitan  parts  (exclusive  of  CPI 

'  areas)  and  nonmetropolitan  parts  of  the 
10  HUD  regions,  a  tc^  of  20  surveys. 

(2)  The  change  in  rent  including  the 
highest  cost  utility  was  calculated  using 
the  ratio  of  the  most  recent  RDD  survey 
median  gross  rents  for  the  respective 
metropolitan  or  nonmetropohtan  parts 
of  tha  HUD  region. 

(3)  The  change  in  rent  excluding  the 
highest  cost  utility  was  calculated  by 
subtracting  the  median  value  of  utilities 
costs  from  the  median  gross  rent  The 
median  cost  of  utilities  was  determined 
from  the  units  in  the  RDD  sample  which 
reported  that  all  utilities  were  paid  by 
the  t*""*"*- 
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Other  Matters 
EnviKHunentallmpact 

An  environmental  assessment  is 
unnecessary,  since  revising  Annual 
Adjustment  Factors  is  categorically 
excluded  from  the  Department's 
National  Environmental  Policy  Act 
procedures  under  24  CFR  50.200G). 

Executive  Order  12612.  Federalism 

The  General  Coimsel,  as  the 
Designated  Official  under  section  6(a)  of 
Executive  Order  12612.  Federalism,  has 
detnmined  that  the  policies  contained 
in  this  document  do  not  have  federalism 
implications  and,  thus,  are  not  subject 
to  review  under  the  Order.  The 


document  merely  announces  the 
adjustment  fiK:tors  to  be  used  to  adjiist 
oratract  rents  in  the  Section  8  Housing 
Assistance  Payment  programs,  as 
required  by  the  United  States  Housing 
Act  of  1937.  ■   *- 

Executive  Order  12606.  The  Family 

The  General  Coimsel.  as  the  '  -  ror 

Designated  Official  under  Executi¥»^  V  '^ 
Order  12606,  The  Family,  has  also 
determined  that  this  document  does  not 
have  potential  significant  impact  on 
family  formation,  maintenance,  and 
general  well-being  and.  thus,  is  not 
subject  to  review  under  the  Order.  The 
document  merely  annotuices  the 
adjustment  fectors  to  be  used  to  adjust 


contract  rents  in  the  Seddaa  8  Housing 
Assistance  Pajrment  programs,  as 
required  by  the  United  States  Housing 
Act  of  1937. 

The  Catalog  of  Federal  Domestic 
Assistanctt  program  number  for  Lower 
Income  Housing  Assistance  programs 
(SactioD  8)  is  14.156. 

Accordingly,  the  Department 
]nd>lishes  these  Annual  Adjustment 
Factors  for  the  Section  8  Housing 
Assistance  Payments  Programs  as  set 
forth  in  the  following  tables: 

Dated:  December  2, 1996. 
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C  -  OOmMCT  ROT  MMML  WJUCIMBn  PikCTORS  •  ilKA  OEFIMTIOM 


NETIOPOLITiMI  OOlMTIEt 

Autaupa,  Baldwin,  tleunt,  Calhoun,  Ceibart,  Dale.  Elaort,  EtoMli,  Nouctoo,  iaffaracn,  Laudardala, 
Lawranca,  Liaastana.  Nadlson,  Noblla,  NonteoMry.  Narflvi,  Runall,  Shaltay.  St.  Clair.  TuaMlc 


NCMNETROPOLITAII  OOUVTIR 

•arbour,  Bitab.  Bullecii,  Butlar,  Oiibori,  Owrokaa,  Oiilton,  CheetaM,  ClarlM,  Clay.  Claburm,  Ceffaa. 
Conacii),  Ceoaa,  Cofvineton,  Cramhaw,  Culloan,  Oailaa,  Oakalb,  Eacaabia,  Fayatta,  Franklin. 
Graana,  Nala,  Ranry,  Jadcson. 


,  Tall 


0  Nsconf  NsrvioOf  Nsriong  NBrvisllf  llonro^f  P^rry^ 
,  yalkv,  yaahingttin,  WilcoK,  Ifinaton 


Pickana,  Pika,  Randolpii,  SuKar.  Tall 

CPI  AREAS:  COUNTIES 

NSA   Anchor aea.  AK:  Anchor aea 

NONMETtOPOLITAN  COUNTIES 

Aleutian  Eaat.  Alautian  Waat.  Bathal.  DilUnghaa.  Laka  I  Paninaula,  Northwaat  Arctic,  Mom,  Pr. 
Ualaa-Outar  Katchikan,  fkuway ■  Takutat-Aneocn,  Southaaat  Fairbanks,  Valdaz*Cordawa,  lladt  Ra^iton. 
Urar«all>Patarsbur9,  Yi*on*Kayuki*,  iriatol  lay,  Fairbanks  North  Star,  Nainas,  Junaou,  Kanai  Paninaula, 
Katchikan  fiatauay,  iCodiak  laland,  Natanuska-Susitna,  North  Slepa,  Sitka 

saiMMS  fPSglHe/HAlMlM 

METROPOLITAN  COUNTIES 

Naricapa,  Nohava,  Piaa,  Pinal,  Yiaa 

NONNETROPOLITAN  COUNTIES 

Apacha,  Cochiaa,  Coconino,  Sila,  firahoi,  6raanlaa,  La  Paz,  Navajo,  Santa  Crui,  Yavapai 

samaass  fgajTiagsn 

METROPOLITAN  COUNTIES 

Bantcn,  Crawford,  Crittandsn,  Faulknar,  Jaffaraon,  Lonoka,  Millar,  Pulaaki.  Salina.  Sabaatian.  Uaahineten 

NONNETRQPaiTAN  COUNTIES 

Arkansas.  Ashlay.  Baxtar,  Boons,  Bradlay,  Calhowi,  Carroll.  Chicot,  Clark,  Clay,  Claburm,  Clavaland, 
Coliafeia.  Conway.  Craighaad.  Cross,  Osllaa.  Oaaha,  Draw,  Franklin,  Fulton,. Garland,  firant,  Craana, 
Nsapataad,  Not  Spring,  Howard,  IndspandMica,  Izard,  Jackson.  Johnson.  Lafayatta.  Lawranca.  Laa,  Lincoln. 
Littla  Rivar,  Logan.  Nadiaon.  Marion,  Mississippi,  Monroa,  Monfoiry,  Nsvads,  Nawton  Ouachita.  Parry. 
Phillipa.  Pika.  Poinsatt.  Polk.  P«pa,  Prairia.  Randolph,  Scott.  Soarcy.  Saviar.  Sharp.  St.  Francis. 
Stona.  Union.  Van  Buran.  Uhita.  Woodruff,  Yall 

-cALiFOMHA  fP*einc/mu>in 

CPI  AREAS:  COUNTIES 

PMSA  Loa  Anealaa-Lon0  Baach,  CA:  Loa  Ansalaa 

PNSA  Oakland,  a:  Alansds,  Contra  Coata 

PMSA  Oranea  County,  CA:  Oranea 

PMSA  Rivaraids-San  Bamardino,  CA:Riwsrsida.  San  Bamardine  ^ 

NSA  San  Diago.  CA:  San  Oiago 

PNSA  San  Francisco.  CA;  Marin.  San  Franciaco.  San  Matae 

PNSA  San  Joaa.  CA:  Santa  Clara 

PNSA  Santa  Cruz-Uatacnvilla.  CA:  Santa  Cruz 

PNSA  Santa  Ross.  CA:  Sonosa 

PNSA  Vsllajo-Fairfiald-Napa.  CA:  Napa.  Solano 

PNSA  Vanturs,  CA:  Vsnturs 

METROPOLITAN  COUNTIES 

Butts,  El  Dorado,  Fraano,  Kam,  Madara,  Marcad.  Montsray,  Placar,  SacrsMnto,  San  Joaquin,  San  Luia 
Obiapo,  Santa  Barbara,  Shaata.  Stanialaus,  Suttar,  Tulara,  Yolo,  Yuba 

NONNETROPOLITAN  COUNTIES 

Alpins,  Mader,  Calavaras,  Colusa,  Dal  Norta,  61am,  RuSboldt,  laparial,  Inyo,  Kings,  Laka,  Laasan, 
Maripoaa,  Mandocine,  Nodoc,  Nono,  Nevada.  PlUM.  San  Banito.  Siarra^  Siskiyou.  TshaM.  Trinity.  Tuol 
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c  •  comMCT  wen  mhml  numnmn  PAcran  •  imA  oepmitic 


91  AREAS:  COUTIES 

PMBA    9m*mr,  CO: 
PNM    CrMlay,  CO: 


.BOS 


IMd 


i«  AripihM«  DwMtr,  OouflMf  Jefferson 


NETtOraLITAM  COUVTIES 

El  taso,  Lsrfaw,  PimMo 


NOMNrraoraLiTAM  oourrics  -'-^  ... 

AlMM*.  Archuleta,  leca,  B«nt,  Chaffee,  Cheyahra,  Claer  Creak.  Conajoa.  Coatilla.  CroMlay,  Cuatar. 
Delta.  Oeloraa,  Eagle.  Elbert.  FraMnt.  fierffeld,  Sflpfn.  Srand.  Gumlaon.  Nfnadale,  Nuarfane,  Jackson, 
Kfewa.  Kit  Carson,  U  Plate.  Lake.  Lea  Anleaa,  Lincoln,  Logan.  Nssa.  Ninaral.  Neffet.  NontettsM, 
Nontroae,  Norgen.  Otaro,  Ouray,  Ptrk,   Phlllipa,  Ntkin,  Prewara,  Rio  llaneo,  Rio  Granda,  Routt.  ' 
San  Juan,  San  Nigual,  Sedgwick,  Sueilt,  Taller,  Uaahington.  Yuea 

irr|niT  /i^y  met ftai)  •       -       t_ 


CPI  AREAS:  COUNTIES 

MSA  tridiiport,  CT 
Feirfield  Cewty  part: 


County  pert: 


Bridgiport  town,  Eaaton  toen.  Feirfield  toen,  Monroe  tow,  Shelton  toen. 
Stretferd  tom,  Tnafaill  towi 

Anaonia  toen,  Baeeen  Fella  tom.  Oertay  teen,  Nilford  torn.  OKferd  tom. 
teen 


Bethel  towt.  Breokfield  toen,  Oanfaury  teim.  New  Feirfield  town, 
Nawtoiet  town.  Redding  town,  Ridgef  ield  torn,  Sheraan  town 
Bridgowatar  toen.  Now  Nilford  town,  Roefaury  town,  Uaahington  tow 


/,  CT 
Fairfield  County  part: 

Litchfield  County  part: 

PNSA  Maw  Nawan'Naridn,  CT 

Niddleaex  Cotnty  pert:    Clinton  tout,  Killingworth  town 

Haw  Havwn  Couity  part:    Bethany  town,  Branferd  tawn.  Cheahira  towi.  Eaat  Haven  town,  Suilford  town, 

HaedM)  town.  Nadiaon  town.  Neridm  town.  New  Heven  town.  Horth  Brenford  town. 

North  He«en  tawn.  Orange  taun.  Uallingferd  toiei.  Horth  Newen  town.  Ueodbridga 


MSA  Staaferd-Horwatk.  CT 

Fairfield  Couity  port:    Oerian  town.  Sraenwich  town.  Now  Canaan  torn.  Herwalk  tout.  Staiaferd  town. 

Uaston  tom.  waatport  town,  Uitton  town 

MSA  Uatertaury,  CT 
Litchfield  County  part: 
Haw  Haven  Cowtty  pert: 


MSA  Uorcaatar,  NA-CT 
Uindhae  County  part: 

NETROMLITAH  COUNTIES 
Hartford  Comty  part: 


Litchfield  Cointy  pert: 
Niddleaex  Cowity  part: 
Haw  London  County  part: 

Tolland  Comty  pert: 
WtntfMM  County  pert: 


BethlahoB  tawn,  Theeaaton  town,  Uatortown  town,  UooAury  town 
Ntddlabury  town,  Haugatuek  towi,  Proopect  town,  Seuthtaury  town,  Uatertaury 
town.  Ualcett  town 

Thoapoon  town 

Avon  town.  Berlin  town.  Btooaffetd  town,  irietol  town,  iurlii«ton  tom.  Canton 

town,  Eaat  Brarfey  town,  Eaat  Hartford  towi.  Eaat  Uindaor  tewn.Enf  ield  town. 

Fenaington  tawn.  Slaatortery  town.  Brantoy  towi,  Hartford  town,  Noncheater 

town,  Nerlberough  towt.  Hew  Britein  town.  Reeky  NUl  tom.  Siaatoury  town. 

Southington  tom.  South  Uindaor  tom,  Suffield  tom,  Uaet  Hertford  town. 

Uatherefiald  tom,  UindMr  tom.  Uindaor  Locka  tom 

UrkhMated  tom.  Herwinton  tom.  How  Hertford  tom.  PlyoMuth  tom.  Uinchestor 

tom      ^ 

Crowall  tom.  Burhm  tom.  Eaat  Haddea  tam.  Eaat  llMpton  tom.  Haddea  tom. 

Niddlafield  tom.  Niddletam  tom.  Portland  tom.  Old  Seylirook  tom 

Sezrah  tom.  Eaat  Lyaa  tom.  Franklin  tom.  Griaweld  tom.  Cretan  tom. 

Lod)«rd  tom,  Liatan  tom,  Nontville  tom.  Hew  London  tom,  Horth  Stonir^ton 

tom,  Horwicfc  tom.  Old  Lyaa  tom.  Preaton  tom.  Saloa  town,  Spragua  tom. 

Stonington  tom.  Uatarford  tom.  Celcheeter  tom.  Lahanon  tom 

Andovar  tom.  Bolton  tom.  Celu*ia  tom.  Coventry  tom.  Ellington  tom. 

Hebron  tom.  Nanafield  tom,  Soeara  tom,  Stafford  tom.  Tolland  tom. 

tom.  Uillington  tom 

Aahford  tom.  Chaplin  tom,  UinJiaa  tam.  Canterbury  tom.  Plainfield  tom 


y 


•  % 


-  W- 
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c  •  aarmcT  wan  mmml  wjuitnbit  noon  -  msa  Bep»iTiaw 


ITM  oourrict 
HM^ford  Ceuity  pert: 
Lltehffeld  County  pMt: 


iKddltMX  Ceinty  part: 
Nm  Lcndon  Cotaity  pert: 
Tolland  County  part: 
iHndha  County  part: 


PgLAUMg   fMlD.ATLAMTlM 


Nartland  toun 

Canavi  toun,  Cetabreek  toun,  ComHall  toun,  Coahw  taunt  Kant  tom, 

Litdtffald  tflun,  Norria  tam,  Harfelk  tam.  North  Canaan  toun, 

SaUabury  taun,  Sharon  torn,  Terrinfton  toun,  Uarran  toun 

Chaatar  toun,  Daap  Rivar  towi,  Eaaax  toun,  Maatbroofc  towt 

Lyai  toun,  Voitiitoun  toun 

Union  toun 

Brooklyn  toun,  Eaatfard  taun,  ■■an»nn  toiBi,  Klllfnfly  taun,  Poafrat 

toun,  Putnaa  tom.  Scotland  toMi,  StarUng  toun,  itoodatoek  toun 


CPl  AREAS:  COUNTIES 

PMSA    MMngton-Nawark,  OE-MD:     Mau  Caatla 

JlETROPOLITAN  COUNTIES 

Kant 


NONNETROPOLITAN  COUNTIES 


BI«T     or  CBLiamik  flllD-ATLAMTIO 

CPI  AREAS:  COUNTIES 

Diatriet  of  Colu*1a 

nnain*  rgairtgASTi 

CPI  AREAS:  COUNTIES  ^^*    * 

MM  Fort  Laudardala,  PL:     Brouard 

PNSA  Niawi  FL:  Oada 

NSA  Taapa-St.  Pataraburg-Claaruatar,  FL:  Hamando,  NtllafaorouBh,  Peace,  Pinal  lea 

ICTROPOLITAN  COUNTIES 

Alachua,  Bay,  Brevard,  Charlotte,  Clay,  Colilar,  Ouval,  Eacaifeia,  Flagler,  Gadadm,  Lake,  Lea,  L  .  , 
Jianatea,  Marlon,  Martin,  Neaaau,  Okalooee,  Oransa.  OMeela,  Pels  Beech,  Polk,  Santa  Reae,  Sareeete, 
Saelnola,  St.  John*,  St.  Lucia,  Vdluala 

NOMNETROPOLITAN  COUNTIES 

Beker,  Bredford,  Celhoun,  Citrus,  Columbia,  Deaoto,  Dixie,  Franklin,  ^flehriat,  filadaa,  6ulf,  Naailton, 
Hardaa,  Handry,  Nighlanda.  Holnas,  Indian  River,  dackaon,  Jefferson,  Lefeyatte,  Levy,  Liberty,  Nadiaon, 
Monroe,  Okeechobee,  Putnaa,  SuKar,  Suuannae,  Teylor,  Union,  Uekulle,  yalton,  yeahinfton 

CMetilA   rMUTIIgA«T^ 

CPI  AREAS:  COUNTIES 
ntlanta,  6A: 

*COUNTY  Carroll  County,  GA 

*COUNTT  Pickana  County,  6A 

•COUNTY  Spaldino  Ceunty.  fiA 

•COUNTY  Ualton  Cointy,  GA  . 

•  METROPOLITAN  COUNTIES    =*'.- 

Bibb,  Bryen,  Cetooee,  Oiethaa,  Chittahoochee,  Clarke,  Celu*1e,  Mde,  Oeiltfierty,  Effintfua.  Nerria, 
Nouaton.  Jonaa,  Lee,  Nedlaen,  Mcduffie,  MuacoBoa,  Oconaa,  Peech,  Richaond,  Tuissa.  Ualkar 

NOMMETROPOLITAN  COUNTIES       .-   a' 

Aflplii«,  Atkinaon,  Bacen,  Baker,  Belduin,  Banks,  Ban  Nill,  Berrien,  Bleckley,  Brent  ley.  Brooks,  Bulloch. 
Burke,  Butte,  Calhom,  Caadon,  Candler,  Cherlton,  ChetteoBa,  Clay,  Clinch,  Coffee,  Colquitt,  Cook, 
Creufor^.  Criop,  Oawaan,  Oecetur,  Oodsa,  Oooly,  Eerly,  Echols,  Elbert,  Eaanuel,  Evene,  Famin,  Flojfd, 
Franklin,  Silaar.  fileecock,  Glynn,  Gordon,  Grady,  Greene,  Neberahaa,  Hall,  Haneock,  Nerelean,  Nart, 
Haerd.  Imin,  Jeckaon.  Jaeper,  Jeff  Devla.  Jefferean,  Jenktna,  Johnaon,  Laaer,  Lanier,  Laurene,  Liberty, 
~   Lincoln,  Lor«,  Loundee,  Uavkin.  "Mon,  Merlon,  Mcintoeh,  Meriuathar,  Miller,  Mitchell,  Monroe. 

Mentfcaary.  Mersen.  Murrey,  Qslethorpe,  Pierce,  Pike.  Polk,  Puleeki,  Putnaa,  Quitaan,  RafatA.  Randelf*. 

•   Schley,  Screven,  SMinele.  Stephena,  Steuert,  Suater,  Telbot,  Tel leferro,. Tattnall,  Teylor,  Telfeir, 
Terrell,  Theaee,  Tift,.  Toeebe,  Touns,  Treutlen.  Troup.  Tumor,  Union,  Upeon,  Utf,  Uarren,  liaahinttan, 
:  weyna,  Uabeter,  Uheeler,  Uhlte,  Uhitfield,  VllceK,(nikee,  Wflklneen,  Itorth 


Berrou,  Bertou,  Cherokee,  Cleyton,  Cobb,  Couete.  Dekelb,  DouBlea. 
Fayette,  Foreyth,  Fulton.  Guinnett.  Henry.  Neuton,  Peuldins,  Rockdale 
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lOCDULE  C  -  OOmMCT  WBH  AMUM.  MJUS1MBIT  PACTOtt  •  MCA  OCF»ITMMt> 


■flynn  frftrinrniflyftin 

91  AtfAS:  OOMTIIS 
STATE      ItawH: 


II.  Nonotulu,  KMil,  NhH 


NETtOKLITAN  COUrTIES 


'jp»; 


-V'-g. 


MMNETMMLITAII  COUITIEt 

AdHS,  Imock,  IMT  Lak*.  Urmmtt,  lingtiM,  llaim,  leiM,  Iflmtr.  lennavlU*,  Soundwy.  tutt*. 
Caribou.  Cassia.  Clarlc.  ClcMnatar.  Cuatar.  Elaort,  Franklin.  Fraantc.  6aa.  Goodif«.  Idriie.  Jaffaraon. 
JareM.  Keatanai,  Latah.  Lariii.  Lawia.  Lincoln.  Nadiaan.  Ninideka,  Nai  Parca.  Onaida.  OMylMa.  tayMta. 
Pawar.  StioalMna.  Taton.  Twin  Falls.  Vallay.  Uaahinftan 


ILLIMOIt   rmiHgOTI 

CPI  AREAS:  COUNTIES 
*Ch{easo,  IL: 
^COUNTY  Oa  Kalb.  IL: 
•COUNTY  Grwidy,  IL: 
FMA  Kankakaa.  IL: 
•COJNTY  Kandall,  II: 
NSA  St.  Louis.  NO-IL: 


Coak,  IH^afla.  Kana. 

Dakalb 

«r«aid^ 


ViU 


Kandill 

Clinton,  Jarsay.  Nadison. 


.  St.  Clair 


METROrailTAN  COUNTIES 

liin.  Nanry.  Nacan.  Nelaan.  Nanord.  0|la.  Maria.  Rock  laland. 


.  Tasawall.  Wi 


•  ■  "•.*. 


TMVaiTAH  COUNTIES 

AdsM,  AlaxandM-,  Sond,  Brow>,  Suraau,  Calhoun.  Carroll.  Caaa.  Chriatian.  Clark,  Clay.  Colaa.  Crawford. 
Ci^arland,  Oa  Witt,  Douglas,  Edgar,  EdMardi.  Effinghaa.  FayMta.  Ford.  Franklin.  Fulton,  fiallatin, 
Craana.  NaBilton,  Hancock.  Hardin,  Nandarson.  Iroquois.  Jaekaon.  Jaapar.  Jaffaraon.  Jo  Oaviaaa.  Johnaon. 
Knoa,  La  Salla,  Lauranca.  Laa,  Livingatan,  Lagan,  Nacoipin,  Harien.  Narahall,  «aaan,  Naaaac,  Nedoneush, 
Narear.  Hentgowry.  Nergan.  Neultria.  Ptry.   Piatt,  Hka,  Papa.  Pulaaki.  Putnaa.  Rwdelph,  Richland, 
Salina,  Schuylar,  Scott.  Shalby.  Stark,  Staphanaon.  Union.  vanaiUan.  Uabaak,  warran,  uaahii«tan,  uayna. 
Miita.  Uhitasida.  Williaaaon  ^ 


en   AREAS:  COUNTIES 

•Cincinnati.  ON-KT-IH: 
mSA  Cary.  IN: 
•COUNTY  Ohio,  IN: 


Laka,  Tartar 
Ohio 


NETROPOLITAH  COUNTIES 

AdiM,  Allan,  loana,  Clark,  Clay,  Clinton,  Oa  Kalb,  Oalauara,  Elkhart,  Floyd.  Nasi  I ten.  Hvwock. 
Harrison,  Nandricka.  NeMard.  Mwitingten.  Johnson.  Nadiaon.  Naricn.  Nonroa.  Morgan.  Peaay.  Scott.  Shalby. 
St.  J«aa^.  Tippaeanea.  Tiptan.  Vandarbur^.  Vaniillion.  Vigo.  Uarriek.  Walla.  Uhittay 

TROPOLITAM  COUNTIES 

■artholoMH.  iantan.  itackfard.  iroan,  Carroll.  Caaa.  Craufard.  Oaviaaa,  Oacatur.  OUboia.  Fayatta. 
Faintain.  Franklin,  Fulton,  Citaaan.  6rant.  Craana.  Nanry.  Jaekaan.  Jaapar.  Jay.  Jaffaraon.  Jamir«a. 
Knox.  Koociusko.  La  Porta,  Lagranga.  Lauranca.  Narahall.  Nartin.  Hiaisi.  NentgoMry.  Nauton.  Habla. 
Oranga.  a«n.  Parka.  Parry.  Pika.  Pulaaki,  Putnaai.  Randolph.  Ri play.  Ruah.  Spancar.  Starfca.  Staiten. 
Sullivan.  Suiturland.  Unian.  Wabaah.  Warran.  UBahii«tan.  Uayna.  Miita 


METROPOLITAN  COUNTIES  «  ~, - 

Slack  Haiic.  Oallaa.  Oubuqua.  Johnaon.  Linn,  Polk,  Pottauattaaria.  Scott.  Warran.  WooAury 

NONMCTROPaiTAN  COUNTIES  r-^- 

Adair.  Ate.  AllsMkaa.  Appaneoaa.  Auftten.  Banton.  ioena.  ■raw.  iudianan.  iuana  Vista.  Butlar. 
Calhout.  Carroll.  Caaa.  Cadar.  Carro  Gordo.  Oiarakaa.  Oiickaaau.  Clarka.  Clay.  Clayton.  Clinton. 
Crawford.  Oavia.  Oacatur,  Oalauara,  Oaa  Mainas.  Oickinson,  Eawt.  Fayette,  rieyd.  Fr»*lin.  Frvont. 


v.-^:--t' 
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lOaULE  C  •  GOmMCT  ROT  MMML  JIDJIItTIOT  mCTOtS  •  MEA  KPinTIOM 


STMn*.  firwidy,  Sutiirlt.  iteilton,  ll««eck.  tardin,  Harrison,  Mnry.  "oiisr^.  ft^ldt.  Ids.  Isms, 
Jackson.  Jsspsr,  Jsffsrson.  Jonss.  Ksokuk.  Kossuth.  Lss,  Louiss.  Luess.  Lyon,  Hsdlson^llilijsks.  Ilsrlon. 
Itorahsll,  iMlls.  Mitehsll.  Nonons.  Honros.  NontgoMry.  Maestlns.  O'Brlsn,  Oscsels,  P9m»  >slo  Alto, 
Plywith    PocaUss.  ^sisshlsk,  Riiwold.  Sse,  Shslby.  «1ow.  ttory.  Tsm,  Tsylor,  Unfon.  VSn  krsn, 
y^poUe,  Usshlfvton,  ysyns,  y*stsr,  Wfmstasge,  Ulnnssfclsk,  ysrth,  Wrliht 


91  MEM:  OOUniES 

NM  Ksnsss  Cfty.  NO-KS: 


Johnson,  LssvsnHsrth,  Ntsiri,  Mysndstts 


NETROKILITM  OOIMTIES 

lutlsr,  OeuBlss,  Nsrvsy,  Ssdgwiek. 

Allsn,  Andsrson,  Atchfson,  torber.  Bsrton^  iourbon,  Sroim.  Chsss,  Chsutsuj*.  ^JT*?!'  S^f'^'.  ^^■^• 
Clsy.  Cloud,  Coffsy.  CoiwKh*.  Co-loy,  Crsirford.  Oscstur,  Dickinson.  Donfphsn.  Eterds.  Elk.  Ellis, 
Ellsi«rth,  Plrwisy.  Ford,  Fr«*lin.  Goory,  Sov..  Srsh^  Oront,  9tm,,6rmlwf.  ^rTm^'.^^V!^,. 
Harpsr,  Nsskoll,  Nodtooasn,  Jsekson.  Jsffsrson.  JshsU.  Kssmy,  Kiyssn,  «cms,  Lsbstts,  Lsns,  Lincoln, 
tinn.  Lessn,  Lyon,  Nsrlon,  Nsrshall,  Ncphsrson,  Nssds,  NItchsll,  NontgoMry,  Norrls,  Norton,  Nsahs, 
HMshe,  MM,  sorton,  Oss^.  Osboms.  OttsMS,  Psms,  Phillips.  Pottsi-toisls,  Prstt,  ts-Uns,  Upb._ 
RoBUbl  e.  Eles,  tllsy.  Hooks,  Rush,  Russsll,  Ssllns,  Scott,  Ssusrd,  Shsrldjn,^llisri»,  «th^sfford, 
Stsnton,  Stsvs^,  lumsr,  Tho«s.  Trsgo.  Wsbsunsss,  Usllscs,  Usshlnston,  Ulchlu,  Wilson,  Woodson 


■rrnnrifY  tuurmMXt^ 

CPI  AKEM:  COUMTIES 

•Cincinnati,  OM-KY-IN: 
•OOUiITT  fisllstin,  KY: 
•COUNTY  firsnt,  KT: 
•COUMTT  Psndlston,  KY: 


Csllstin 

Srsnt 

Psndlstsn 


U,  Ksnton 


Bourbon,  Boyd.  Bullitt,  Csrtsr,  Chrlstlsn.  ClsTk,  Dsvisss.  Faystts.  Crssnup,  Nsndsrson,  Jsffsrson, 
jsssMrins,  Nsdlson,  OlAsa,  Scott,  Woodford 

""''''^ISrj^  AuJTS^  tollsrd,  Bsrrsn,  Bsth,  Ball.  Boyls,  Brscksn,  Brssthltt,  Br^lnrldBS,  Sutlsr. 
CsldMill.  Csllonay,  Carllsla,  Csrroll,  Cssay.  Clay.  Clinton.  Crlttsndsn,  O^srlsnd.  Ectaonson^^E^^ 
Estill.  FlMrine.  Floyd.  Frsnklln.  Fulton,  Ssrrard,  firavts,  Srsyson,  Braon,  Hancock,  w™'"'"^^""' 
H«.rl.i».  H«^.  Honry.  Hleta»n.  Hopkins,  Jsekson,  Johnson.  Knatt.  '^,|;j;~:fifr;^'>!;^^^ 
Lsslla.  Latchar,  Lawis,  Lincoln,  Livineston,  Logon,  Lyon,  Useaffln.  Warlon;  Msrshsll.  Wsrtln.  Wsson, 
SSack.,.  Hccr;.ry.  Nclaan.  Naadt.  •I.nlf^,  "Tf' JI^J"'!::  "JTZ-^SSTSdcJ^  KiT^' 
Halaon,  Hicholas,  Ohio,  OHsn,  Ousloy,  ^•rr,.^^'   !^*i',2S   LI?^!!!  ^S!««  iSS^ 
Russsll,  Shslby,  Slipson,  Spsncsr,  Tsylar,  Todd.  TriBB.  Trivia,  Union,  Wsrrsn,  Washlnetan,  Wayna, 

vatetar,  Whitlay,  Wolfa 


V 


***  ^'orTlSfu:         "     "-  Jaffarson,  Orlssns,  Plaquvlnas,  St.  iamsrd,  St.  Chsrlss.  St.  John  ths 

-=->-'      Baptist,  St.  TaMany 
•OOUHTY  St.  Jans  Psrish,  lA:        St.  Jsws 

**^"^ul'  Saai'^.  Bosslar.  Caddo,  Calcaslsu.  Esst  Bston  RouBS,  Lsfsyatts,  Lsfoureha,  lIvfnBSton. 
Ousditts,  Ripldss.  St.  Lsndry,  St.  Hsrtln,  Tafrahsms,  Wsbstsr,  Wsst  Baton  Roubs 

*^M*SS;''iIJliS?SI."Ayoy.ll...  BaaurSBard.  Blan<rllla.  Cald«ll,  C-.^*L?*'^22ijn  •■*5!3L«'^*'!!^^ 
Oa  So?B»rCarrolirEsst  Fallctsna,  EvsnBsllna,  Franklin,  6^.  »*»^**'  S^TfUi*'  i^SS*  H^iZT 
Davia    La  Sails.  Lincoln.  Nadison.  Morokousa.  Hstehltoehss,  Joints  Coupss.  Rsd  Rlv«-.  Rlehlsnd^Ssblns, 
SrtlirJt!  MrrTs;«lpsho.,  T..SS,  union.  Voflllon,  Vaman,WsshlnBton,  Wsst  Csrroll.  Wsst 
Fallclans,  Wlim 
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c  -  oornuia  wn 


mjuamn  mctok  •  mm  icriMTMn 


r.-      -♦• 


->"  -^ 


91  MCAS:  OOUTIES 

York  Coutty  pM^i  fmitk  tmtn,  CKot  tOHn.  Klttwry  twin,  touth  tMiHck  tom.  York  tarn 

METMKLITM  COUITIES 

AndrcMowIn  County  pmrti     Auburn  city,  firMnt  tom.  Lmlston  cfty,  Lfiban  teun,  Nwhrnic  Falls  taun. 

Poland  teun,  tsbattus  toim.  Tumsr  toan,  Itolss  taan 
rland  County  port:        Caps  EUnbtth  toun,  Csoce  town.  Oatorland  toun.  FalMuth  toan,  Pro^ert 
towi.  GoriMB  toMn,  Cray  tOM)«  aortk  Taraoutii  tOMi.  Portland  city,  laywnd 
toMt,  Searfeorouili  tem.  toutli  Portland  city,  ttandlah  toun,  iMstbrook  city. 
WfnAaa  toan,  Ysraouth  toan 
County  port:  lanfor  city,  BroHM*  city,  Edbfnaton  toun.  filoftem  toan.  "    |  ifi    tom, 

Noraen  toan.  ieidan  torn,  Kanduakaof  toan.  Ntlford  toan.  Old  Tolai  city, 
Orone  toan.  Orrlnpton  torn.  Ponobaurt  Indfon  Island.  Voatla  tow 
Molds  Cowty  porti  iHntorport  toan 

York  Coincy  portt  Mtton  toan.  Mollis  towt.  Llartngton  toM.  Old  Orchard  laadi 

ITM  eOUTIES  ^'    .  ;j*''^="  \      ^^   .      -■    ' 

ProidcUn'  -*■-'--      '^'''   '^ - 


Lineola 

OKford 

Pfseatoqyis 


Usaliinfton 

Androocaggln  County  port:   Durkaa  toun,  Loodi  toon.  Livsmro  torn.  Llvonasro  Palls  toan.  Mfnet  toon 
Oaterlond  Cowity  port:       Narpsasll  toun.  Horrlson  toan.  asploo  toan.  Moa  Gloueootor  toan.  Poanol  toun, 

Sotoogo  town 
Couity  port:         Alton  toan.  Artylo  unon..  Iradford  tom.  Irodloy  toan.  lurlfrvton  tOMn. 
Oiarloaton  toan.  Cbootor  Imm,  Clifton  tom.  Certm  tom.  Certntli  toan. 
Doxtor  tOMt.  Diantt  tow.  Drow  plontatlon.  Cost  Control  Poneb,  Eaot 
NU  Unockot  toon.  Edintaurg  toan.  Enffald  toan.  Etna  tow,  Exotor  tow.  fiorlwd 
tow.  firoonbuah  tow.  firoonf  laid  tow,  Moalond  tow,  Nudsw  tew.  Klivsan 
Lofrangs  tow,  Lokovlllo  tow,  Lao  tow,  Lowant  toan.  Lincoln  tow. 
U  tow,  Nsttoaaduot  tow,  Naaflold  tow,  Nodasy  tow,  Ntlllnockot  tow. 
aowt  Cbooo  tew,  MoHburah  Mw,  Panobacot  war*.,  Poaasrtuakaoi  tow,  Pottw 
taw,  PlyBMith  tow,  Prantlos  plantation,  lobooio  plontatlon,  tprii«f  iold 
tow,  Staeyvillo  tow.  ttotoon  tow,  TaaaMy  unorf.,  Ilibotor  plontotion, 
Uhitnoy  wort.,  Wim  tow,  Ueodvillo  tow 

lolfoot  city,  lolaant  tow.  Irooko  tow.  luralMa  tow,  Frankfort  toan. 
fpasdw  tow,  Isloobore  tow,  Jaeksm  toan.  Knoa  toan.  Liborty  tow. 
Lineelnvillo  tow.  Nenroo  tow.  Nentvillo  tow.  Norrill  tow.  Mortiyoit  toun. 
Polorm  tow.  Proopoct  tow.  tior— inl  tow.  tooroport  tow,  Stockton  Sprii^a, 
taanvillo  tow,  Themdiko  tow.  Troy  tow.  Unity  tow.  Uslda  tow 
Actan  tow.  Alfrod  tow,  Arwdal  tow.  liddsferd  city.  Comioli  tow.  Dayton 
tow,  Konnabunk  tow,  Konnabunkpert  tow,  Lobonan  tow,  Liasrick  tow,  Lyawt 
tew.  Hoafiald  tow.  Mrtb  ■orwiek  tow.  Qpsiquft  tow.  Parsonsfiold  tow. 
loco  eity.  tanford  tow.  Siiaploii^  tow,  Ustorbere  tow.  Hallo  tow 


Holds  Cowty  port: 


York  Cowty  port: 


faiB.sTLaariei 


CPI  AKAS:  OIMTIES 
PNSA    loltii 


ND: 
llinftw,  K-IB-VA 
P»A    Wilirinptan- 

ICTIOPaiTAa  COUITIES 
AlU 


Anno  Arwdal,  loltiaoro.  Carroll.  Harford,  Noaard.  Quow  Ama'a.  toltl 
city.  Celu^io  city 
Usskinfton 

Cslwsrt,  Owrloo,  Frodsrick,  Nentfawry.  Prince  6eer«s*s 
,  OE-MD:  Cecil 


KMCTiaPOLITAN  COWTIES 

Corel Ino,  Oerdiestor,  fiorrott,  Kant, 


,  St.  Nsry's,  Talbot,  MeoBico,  Usrcootor 
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JOBL 


91  MCM:  COUITIEt 

•rfitel  Cotfity  partt 
Emm  GMity  pert: 


NIdiU 


County  part: 


Y 


■  '-y: 


■erfeik  Cowity  partt 


^lywiftfi  County  part: 


Suffolk  eowity  part: 
UDreoater  County  part: 


■erklay  toan,  Dfghton  toan,  Nwaflald  tow.  Morton  town,  Tawiton  efty 
ftMitaury  toan,  loworly  city,  Oiwro  tawn,  ioaax  towi,  filoueoator  city, 
Mairiltan  toan,  Ipoafch  town.  l)/iw\  efty,  Lymfiald  taan,  Hanchoatar  toun, 
Wrbtahaad  toan,  NfdMaton  toan,  aahant  tOMt,  Maabury  tarn,  Maaburyport  city. 
Natady  city,  Reekport  toan.  Koaioy  toan.  Sataa  city,  taliibury  toan,  Saupjo 
toan.  Saai^acett  tom,  Topef  iald  tom,  Mmiim  taan 
Acton  toan.  Arlinfton  toan.  Ashland  toMi.  Aysr  toan,  lodford  tom.  lalaant 
taun,  BoKberough  toan.  turltngton  toan,  C«i*ridaa  city,  Carlisla  toan.  Concord 
toan.  Evaratt  city.  Frartm^sa  toan.  ieUfston  toan.  Mpkfnton  tom,  MudMn 
toan,  Laainfton  toan.  Llnealn  toan,  Littleton  tom.  NaldM  city.  Nwlberough 
city.  Naynard  toan.  Nadford  city,  Nalroaa  city,  Natick  toan,  iaaton  city, 
Nortii  Kaadina  toan,  Raadim  toan,  Swrbem  toan,  Afrley  toan,  Seaarvilla 
city,  Stonahaa  toan.  Stow  toun.  Sudbury  toan,  Toanaand  toan,  Uakaf  iald  town* 
Haltliaa  city,  yatartaan  toMi,  yayland  taan,  yaaton  toan,  Vilainston  toan, 
Uindtaetar  toan,  Uobum  city 

BallinglMa  tom,  iraintraa  taan,  traaklfno  toan.  Canton  toan,  Coliaaaat  toan. 
OodhoB  toan.  Oowar  toan.  Foaberough  toan.  Franklin  tarn.  Molbreok  tom, 
Nadflald  tOMt,  Nadaay  toan,  Hillis  toan,  Hilton  tom,  MaaJiMi  toan,  Norfolk 
tom,  Horaood  torn.  Plain<dlla  tom.  Quiney  city,  Kandolph  tom,  Sbaron  tom, 
StouSkton  tom,  Uilpela  tom,  Uallaalay  tom,  Uaataaod  tom,  tuyutb  tom, 
vTWiwiMi  toun 

Carvar  tom.  DuMiry  tom,  Manoaar  tom,  Minshaa  tom.  Null  tom,  Kingaton 
tom.  Narahfiald  tam,  Noraall  tom,  Pibiuka  tom,  riyMutii  tom,  Rockland 
tom,  Scituata  tom,  tiarakM  tom 
Beaton  city,  Chalaaa  city,  tawaro  city,  Uintlirap  tom 
Berlin  tom,  Blackatona  tom,  Bolton  tom,  Narvard  tom,  Repodala  tom. 
Lancaatar  tam.  Nandon  torn,  Nflfard  tom.  NiUvfUa  tom.  Soutbberou^  torn, 
Mfiton  town 


PNSA    Brockton,  HA 
Briatel  Comty  part: 
Norfolk  Comty  part: 
Flyanuth  County  part: 


Eaaton  tom,  9mfrlm»  tom 

Avon  toan 

Abington  tom,  Bridsauatar  tom,  Brockton  city,  Eaat  BridMuater  tom,  Halifax 

tom,  Nanaan  tom,  Lakovilla  tom,  Niddlaboroui^  tom,  riyaptm  tom,  Maat 

BridBoaator  tom,  Ukicam  tom 


mu  Fitchbure'Loosinatar,  NA 
lliddlaacx  Comty  part: 
Worcaatar  Comty  part: 


Eaaax  County  parti 


AsbbunAaa  tom,  Fitdiburi  city,  Gardtar  city,  Laoainatar  city,  LuMnburf 
tom,  Tiplaton  tom,  Uaatainatar  tam,  llincbandon  tom 


toan,  Boaford  toan,  Saorgatom  toan,  Srovaland  toMi,  Newariiill  city, 
Laaraneo  city,  Nsrriaac  tom,  Netbuan  tom.  North  Ando^ar  taan,  Kaat  Baabury 
tom 


PNSA  Loaall,  NA-NN 
Niddloaax  County  part: 


FflSA''  Naa  Bedford,  NA 
Bristol  County  part: 
Flyaouth  Comty  part: 

PNSA  Uoreoater,  NA*CT 
Haspdsn  County  part: 
Uorceatar  Comty  pert: 


Sillerica  toan,  Chalaaford  tom,  Oraeut  town,  OunataMa  tom,  Breton  tom, 
LOHOll  city,  Papparall  tom,  Taakabury  tom,  Tynpaborough  tom,  Uastford  tom 

Acuahnet  tom,  Dortaouth  toan,.  Fairhewm  taan,  Freetoan  toan,  Nsu  Bedford  city 
Narion  tom.  Nattapoiaett  toan.  Bochaatar  toan 


■•-i'»tv-- 


Nol  land  toan     .  .  ^  ~  uy 

Auburn  tom.  Barre  tom,  Beylstm  toan,  Breatfield  tom,  Chartten  tam, 
Clinton  tom,  DouBlas  tom,  Budley  tom,  Eaat  Brookfield  tom,  firaftan  torn, 
Neldan  tom,  Laicoater  tom,  Nillbury  tom,  Nerthbereu^  tom,  NorthbridBO 
tom.  North  Brookfield  toan,  Oakbaa  taan,  Oaford  tom,  Paataa  tam,  Princeton 
tom,  Butlend  tom,  Shroaabury  tom,  Seuthbridso  tom,  Spencer  tam,  Starl ins 
tom,  Sturbridse  tom,  Sutton  tom,  UMbridpo  town.  iMbatar  tam, 
yaatborou»tom,  Utat  Beylstm  toan,  Usat  Brookfield  tom,  Uorceatar  city 
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C  •  COnMCT  KMT  MHM.  MJUmCNT  FACTOtS  -  AMA  KFIIITIOn 


tCTtOKILITiyi  COUHTIEt 

tM^wtabi*  County  parti 

■eiinhlr*  County  pert: 

■rietol  Cowtty  part: 

.    'rranklin  Cowity  part: 
Cowty  part: 


ir«  Cowrty  part: 


NOMITIONLlTAil  COUVriES 


Nantuckat 

■amatabla  Caicny  part: 

tarkahira  Coutty  part: 


FrankHn  Cwnty  part: 


Comty  part: 
ifra  Ceuity  part: 
Itorcaatar  Cowity  part: 


■priMtabl  ■  toMR,  •r«Hatar  toMn.  OwtlMB  toiA,  D«mU  tow,  Eaattiaa  town, 
lanHch  town.  Naakpat  torn.  Orlaana  tarn,  SOTdwIch  toim,  Yannutti  toan 
Mbm  tOMH,  Ckaalilra  tawi,  Dalten  tew,  Hfnadila  town.  L«iaabor«i#i  tom. 
Laa  taw),  L«wk  taiat,  ^Ittsffald  city,  UdMend  towi,  StoGkbridga  town 
Attlibore  city.  Fall  Rfvar  city.  North  Attloterom^,  Miobeth  toMt.  Saakonk 
toMn,t«Mra«t  toun.  taiin  toMi,  lloatpart  towi 

Midwland  toMt  ,    ^      , 

nni—  town,  Chleopoa  city,  Eaat  LonpMdw  to,  Nai^dvt  towt,  Malyok*  city. 
lOKMidnii  tow,  LudtoM  town,  NanMM  tOMi.  Hw^nry  tom.  taUw  tom. 
RuMoll  town,  SoutlMrick  tom,  Sprlnfflald  city.  VNtflald  city.  Moat 
Sprfnrfiold  tOMn.  UUbraliai  toan 

Miartt  town,  lalchartoMt  town.  EaatlMiipton  Um,  Grartoy  tean.  Nadley  toun, 
Hatfiald  toan.  Huntfneton  toan.  HorttMipton  city,  toiithaipton  town.  Soutk 
■adiay  tom.  Mra  toHi,  MlUoMburi  toun 


louma  toan,  Falaouth  tom,  ft^vlncatoMn  toan.  Truro  toan.  yatlflatt  tout 
Alford  toan,  locket  toan,  Clorkaburf  toMi.  Esromt  toan,  Flerfda  toan,  Croat 
larr1r«ton  toan,  loncoek  t^n.  Nentoroy  toan,  Nowit  Uaohin«ton  toan,  Noa 
Aikferd  tow.  low  Narlberou^  toan.  Mortk  AdiM  city,  Otis  toan,  Mru  toan, 
Sandlsf  laid  toan.  Savoy  toan,  Ihaff  laid  tow,  Tyrlntftai  toan,  Uaaklngtan  tow, 
Woot  ttoekbrldio  tow,  VIlllaMtow  tow,  iHndMr  tow 

Aahflold  tow,  tarrardston  tow,  lueklwd  tow,  CtMrl««m  tow,  Colraln  tow, 
Conaay  tow,  Ooorflold  tew,  Ervlnf  tow.  6111  tow,  Groenfleld  tow.  Nwloy 
tow,  Naatti  tow,  Lowiratt  tow,  Loydw  tokn.  Nenroo  tow,  Nentafuo  tow.  Now 
Sales  tow,  Nertkf  laid  tow,  Oranee  tow.  towe  tow.  Shalbume  tow, 
SkutMbury  tow.  Uanilek  taw,  Itandtll  tew.  Whatoly  tew 
ilondferd  tow.  iriaflald  tow,  Oioetor  tew,  Cranwilla  tow,  Tolland  t«m, 

Choaterf laid  tow,  Oaarinftw  tow,  «oaken  tow,  NIddlaflald  tow,  Pallua 
toan,  Pleinf  laid  tow,  llntiM|»tfln  tew,  tlortklngten  tow 
Atiiel  tow,  NarAHck  tow,  NiAbardeton  tow.  Now  Sralntrao  tow. 
tow.  PklUlpston  tow,  •eyalston  tew,  UMTon  tow 


MimifiAM    fWIMglTI 

CPI  AIEAS:  COUNTIES 

MttA  Am  Arbor,  Nl: 
FNSA  Detroit,  NI: 
Flint,  Nl: 


»,  Llvlnsaton,  inahtenaw 

>.  Nenroo.  Oakland.  St.  Clal^  Itoyna 


NETMMLITAN  COUNTIB 

Allosan,  Bay,  Borrien.  Calhow,  Clinton,  Eaton,  I 
Ottawa.  Saflnaw,  Vw 


I.  Jackaen.  Kal 


.  Kent.  NIdland.  Nuakegen. 


ITAM  COUNTIES 
Alcara,  Alsar,  Alpana,  Antrle.  Arenac.  Baraga.  Urry,  Bamta.  Branch,  Casa,  Ctorlavelx,  '»>^^<fnm, 
Oiippawa,  Clara,  Crawford,  Delta,  Sicklnam,  Gwat,  Cladwln,  fioeable,  Orend  TraMreo.  Sratlot,  Hllladala. 
Noii^en.  Nuron,  Ionia,  loace.  Iron,  laaballa.  Kalkaaka.  Kawaonaw,  Lake.  Leelanau,  Luce,  Neckinec, 
Nwlstaa,  Narquitta,  Neaen,  Naeeata,  Neneialnae,  Niseeukao,  Nentcala,  Wenferency,  Hawey«e,  Oceana, 
0b«mm,  Onteraoen,  Oecaela,  Oaceda,  Otsage,  ^roaquo  Isle.  koacoeeKn.  Sanilac.  Scboelereft,  Shiawaeee. 
St.  Joaeph,  Tuaeola,  tloKford 


wiaawoT*  twitHgCT> 


;i?-MV 


Cn  AREAS:  COUNT lEI  ■■•       .-^^ 

NU  Nlf¥«apo(is-St.  PmA,  NN-WI:  Anoka.  Carver.  Cklsago.  Oakete,  Nannapin,  Isanti, 

Waablnstw,  Mrl^  .. 

•<.-■.*•- »»»o"?  r** ;-- '.-if '#•_ - 

NtlBUWtlTAN  COUNTIES 

Bonten,  Clay,  Nouaten,  Oleatad,  Polk,  St.  Louis,  Stoerm     *^ 


,  Scett, 
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C  •  OOMIMCT  laiT  MMUM.  WJUnMBTT  FACTOM  •  MSA  OEFlltTIOM 


ITM  OOUffiES 
Afttin,  MdMT,  IcltrMf.  Ilf  St«nt,  llM  Em^.  •rmm,  Cvttan.  Caw.  CklppMM,  ClMnMtcr.  Cook, 
CottawMOod,  CroMWfntt  l>o4it,  Dou|Im,  Faribault,  Fillaora,  Fraabam,  CioJiw,  firant,  tliiibaril.  M 
Jacksan.  Karrtbac.  Kandlyabf.  Klttaon.  Kaackichfm,  Lac  qui  Farla.  Laka.  Laka  of  tha  Waeda,  U  luwr, 
Lincoln,  Lyon.  Mhnenn.  Narafcall,  Narttn.  Nelaod,  Naakar.  NiUa  Laea.  Nerriaon,  Nombt.  Nurrar.  licoilac, 
NoMaa,  Narwn,  Ottar  Tail,  Nmfmtan,  ffnt,  Plpaatont.  Papa.  Rad  Laka.  tadMood.  Karwilla.  tiea.Roek. 
Roaaau,  SfHay,  ttaala.  ttavana.  Mft,  Tadd,  Traiwraa.  Uabaalia.  Uadm.  llMaea.  yatonuM,  UUkfn, 
Wfnona,  Yallait   Nadfcina 

iii««i«€t-i   f«nim«^t 

METMNLITAN  OOMTIES 

Oaaoto,  lancock.  Narrfsan,  Mindi, 


i.  Nadiaan.  kankln 

ITAM  OOUniES    ■"*   t 
AdHH.  Aleam,  Aalta,  Attala,  lanten.  lalfwar.  Calham,  Carroll,  chfekaaaM,  ChoetaM,  Claibama,  Clarte. 
Clay.  Caahaaa,  Ooplah.  Covfuftan.  Farraat.  Franklfn,  fiaerta,  Qroana.  Granada,  Nolaaa,  Mapliraya, 
laaaquona,  Itaanta.  Jaapar,  Jaffaraon.  iaffaraan  Davla.  ionaa.  K«par,  Lafayatta.  Lavr.  Laudardila. 
.  Laaka.  Laa.  Ltflera.  Lincoln.  Lcwndas.  Raricn.  Narahall.  Nonroa.  NontgoMry.  Raahoba,  NaMton, 
,  Oktitabaha.  Panola.  Paarl  Rivar.  Parry.  Pfka,  Poncotee.  Pramla*.  auftan.  Scott,  sharkay. 
tiapaan,  Mth.  Stont,  tiaiflowar.  Tallahatdiia,  Tata,  Tipprii,  Tiabeainea,  Tunica,  IMan,  Ualtball, 
Warran.  Waahlnetan,  Uayna,  Uabatar.  IHIkinaan.  Uinaton.  Talofaaba.  Vataa 

CPI  AREAS:  COUNTIES 

NSA   Kansaa  City.  NO-KS:  Caas,  Clay,  Clinton.  Jackaon."  Lafayttta.  Platta.  Ray 

MA   St.  Laula.  NO-IL:   Franklin,  Jaffaraen,  Lincoln,  St.  Charlaa.  St.  Laula.  Uarran.  St.  Lault  city. 

Crawford-Sulllwan  (part) 

METROPOLITAN  COUNTIES 

Andrau,  Boona.  Ruehonan.  Chriatian. 


TROPaiTAN  ODUNTIES 

'^''-       Adair,  Atdtiaen,  Audrain,  Barry.  Barten,  Bataa.  Ronton.  RollinBar.  Rutlor.  CaldMall.  Callauay, 

Capo  Sirardaau,  Carroll.  Cortor,  Cadar,  Chariton,  Clark,  Colo,  Coepor,  Crouford.  Ood».  OoHoa,  Bo^ooa, 
Ookalb,  Dont.  Dousloa.  Dunklin,  Baaoonada.  fiantry,  Bnndy.  Narriaon.  Banry.  Hicfcary.  Nolt.  BoMard.Nauall, 
'   iron,  Jobnaon,  Om,  Laelada.  Lauranca.  Laula.  Lim.  Livinaaton,  Nacon.  Nadiaan.  Nariaa.  Narion. 
Nedonold,  Narcor,  Millar,  Ntaaiaaippi,  Nenftaau.  Nonroa,  Nonteeaary,  Narfan.  Nau  Madrid.  Boda 

.  -   Oaasa.  Osark,  Poaiiseot.  Porry.  Pottia.  Pbalpa,  Pika,  Polk,  Pulaaki,  Putnoa,  Ralla,  Randolph,  Roynoldi. 
Riploy,  Solino,  Schuylor.  Scotlond,  Scott.  Shannan,  Sholby.  St.  Clair,  St.  Franooia,  Sto.  fianaviOMO, 
Stoddard,  Stona,  Sullivan,  Tanay.  Taua.  Vamsn,  Uaafcinoton.  Uayna.  Uarth.  Mr1#it 

iniTiMA  CWgTjniQAlll 

NETROPaiTAN  COUNTIES 
Coaeadt,  TallouBtano 

MOHNETROPOLITAM  COUNTIES 

Raaworhoad.  Bis  Nam,  Blaint,  Broodator,  Carbon,  Carter,  Cboutaau,  Cuatar,  Oaniala.  Dauaon,  Daar-Lodio, 
Follon,  Foreua,  Flothood.  Ballotin.  Garfiold,  Slacfar.  Boldm  Vol loy.  Sronito.  Hill.  Jofforoon,  Judith 
Boain,  Laka,  Laula  and  Clark.  Libarty.  Lincoln,  Nadiaan,  Nccana.  Naashar.  Ninaral.  Niaaoula,  Nuaaolaball. 
Park,  Potrotoui,  Phillipa,  Pondara.  Poudar  Rivor,  Pouall,  Proirlo.  Rami  I  i,  Rlchlord,  Rooaawalt,  Roaabud, 
I,  Sharldon,  Silvor  Sou,  Stilluatar,  Suaot  Sraaa,  Tatan,  Taolo,  Traaaura,  vallay,  tfiaatland,  wlbaw 


tLBJUai 


METROPOLITAN  COUNTIES 

Caas,  Dakota,  Dousloa,  Lancastar,  Sarpy.  tlaaklnBton 


NONNETROPaiTAN  COUNTIES 

I,  Antolopo,  Arthur,  Bannar,  Blalna,  Boona.  Bor  Butta,  Boyd.  Braun.  Buffalo,  Burt,  Butlor. 
I,  Chorry.  Choyanna,  Clay.  Colfax.  Curins,  Cuatar,  Dauaa,  Dauaon,  Daual,  Dfaan,  Bodpi,  Oundy, 
Fillaero,  Franklin.  Frontior,  Fumoo.  Oasa,  Bardan,  Barfiald,  Beapar,  Grant,  Srooloy,  Hall,  Naallton, 
Barlan,  Nayaa,  Rttchcock,  Holt,  Naokar,  Bauard,  Jaffaraon,  Jahnaon,  Kaamay,  Kaith,  Kayo  Paha,  Kfatoll, 
Hnax,  Lincoln,  Lofan,  Laip,  Nadiaan,  Wcphoroon,  Narrick,  Narrill,  Banco,  Naalia,  Muckella,  Otaa,  PaHiaa. 
Porkina,  Ffiolpa,  Plarca,  Platta,  Polk,  Rod  Willou,  RiehardHn,  Rock,  Sollna,  Sawdara,  Scotts  Bluff, 
Sauard,  Miaridan.  Sbaraan,  Slaiai,  Stantan.  Tbayar,  TiMHa,  Thuratan,  Vallay,  Uajoio,  Uobotor,  Uhaalar, 
York 
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nauLE  c  •  camucT  laT  aimml  wjumen  mctoks  -  mm  Kf Mirran 

trtm  fmriFirnir"'^  i>- ,.. 


W?i»- 


iCTnra.iTiyi  couries 
Clirk.  My*.  vm»m 

HQMCTMNLITiUI  OOUrin 

dmrciiUl,  OouilM,  Elko. 
Uhit*  Pirn,  Carton  Cfty 

91  MEAS:  OOUITIES 

MttA    UHTOncO.  MHW 
leckfnatMB  County  parti 


Ida.  Euraka.  Niatetdt.  Landtr,  Eineoln.  Lyon,  Ntnaral.  Mrahing,  Storay. 


Atkinaon  town.  Chaatar  taun.  Oanvllla  tow,  Darry  town,  Frawnt  tew.Ni^atoad 
toan,  Kineaton  toan,  NaMton  torn,  PtatatON  tow,  RayMfid  tow.  Salt*  tow, 
Sandow  tow.  Windhaa  tow 


MSA    LoMll.  NA-m 

llllaterou^  eowty  part;    Palhaa  tow 


..  .-V    .y-t. 


ImabSSSlrSlrtrpart:    Sadford  tew.  Saffataw  tew,  Nanchaatar  elty,  Vaara  tow 

NarrlMck  eowty  part:        Allanatow  taw,  aookaatt  tew 

leekir^iw  eowty  part:       Auburn  tew,  Candia  tow,  Lendondtrry  taw 

IJTKaliSS'eSIlnty  part:    Aat^rat  tew.  troaktim  ^<»^',^r!::^^V'*^LJ!^]^^^^ 

H  tehU  aid  tew,  Kaaen  tew.  Harrlaaek  tow,  MUford  tow,  Mont  ¥amon  tow, 

city,  ROM  Ipswich  tow,  Wilton  tow 


!ISi«IS'5Si"Sn'*'EJIIlS)ed  tow.  Eaat  iCi.«aton  tew^  Epping  tow.  Exatartow.  araanlr)d^««l 


Strafford  Cawty  part: 


..  Falla  taw,  Kanalaetw  taw.  law  Caatla  tow,  NaMffalda 
tow,  Mawirvten  taw.  Nawmiiat  tow.  north  Naipten  tow.  ^ortawwth  city,  Rya 
tow.  Strathaa  tow 

larrii«tan  tew.  Oowar  city.  DuUa*  tow.  Fararinsten  tew,  Laatow, 
taw.  Wilton  tonn.  Roekaatw  eity,  Rallimford  taw.  Sewrawrth  elty 


MMNETKMilTAa  COUHTIES  -'^'  * 

•alknap 

Carroll  '        ^ 

ehathiJ«p  -.  . 

Cooa  "'.■:-"-'  ,..--' \  . 

Sraften 

iTtiiZ^euih  Cowly  part:    Antri.  tow,  ■«««5«n  tow,  D-rir,  tew,  francaatow  ^^'^T^^*^*  ««"• 

■aneaek  tow,  milaboroush  tow,  Lynd*erough  tow.  Mom    Soaton  tew, 

Norriaaek  Cawty  part: 


ReckinifMB  Cowty  part: 
Strafford  Cowty  part: 


Patarberou^  tew,  ttaron  tow.  Taapla  tow,  Windaor  tew 

tew,  teicamn  tow.  low  tew,  Iradferd  tew,  Cantartairy  tew. 


Chichaater  tew.  Concord  city.  Oenbury  tew.  Ourtoarten  tew.  Epaca  tew^^ 
Frarklin  city,  aawikar  tew.  Rill  tow,  Ropkfntw  tew,  Loudon  tow,  Reitory 
tow.  Rom  London  tow,  Northfiald  tow.  Nafaroka  tow.  PIttaflald  tew, 
toliabury  tew.  Sutton  tew.  yamaf  tew.  Uatatar  tew.  Uilaot  tew 


DaaHiald  tew7  Rorthnood  tew.  RottinekM  tew, 
Ridtflaton  tow.  Raw  Oorh«i  tow,  Strafford  tew 


FT  fWFM  V*"'^^  -""g^^ 
CPl  AREAS:  CONITIES 


Atlantic.  Capa  Nay 
■arfan,  Paaaaic 


PNSA  Atlantic-Cipa  Nay,  NJ: 

MU  BarRW-Paaaaic,  RJ: 

PMU  iaraay  City,  RJ: 

MU  Mlimaaai  Twiraat  mntanlnn    RJ:  Hwtardon.  NiddU 

MSA  Nanwith-Oeaan,  RJ:  Rorwouth.  Ocaw 

MSA  Raaark,  RJ:  Eaaax.  Norria.  Suaaax.  Uhien.  Uarrw 

PNSA  Philadelphia,  W-RJ:  Burlineton.  CMdw.  fileuceatar.  SalM 

MSA  Trantw.  RJ: 


V 
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c  •  oomua  mr  mmm.  mjunmtt  ncisn  •  tau  Mf  iiiria 
mt  JB«T  fCant.l 

PMM    Vtmt«ntfHi(Uv1ll*-lrld|tten,  HJ:  Cu*arland 

mt  tarn  (tMwtm 

NETRPNLITM  COUITIES 

■•rrallllo.  Dam  Am,  Lw  AImm,  twdeurt,  Santa  Ft.  Valtnela 


ITM  OOUITia 

CMron.  CtavM,  Cfbola,  Colfak,  Drry,  Mtaea,  tMf,  Srant,  Suidilupa,  itordlm.  N1dil0o.  Lm,  Lineeln. 
Urn,  Nckfnlay.  Nora,  Otaro,  Quay,  lia  Arriba.  Keoaavalt.  tan  Jum.  tan  Ni*»l.  ifarra.  taeerra.  Taaa, 
Torranea,  Unfan 

imi  THtr  rani  rtmrneu  jragy^ 

tfl  MSAtl  OOUMTIES 

PNSA    luffale-Hlafara  Falls.  IT;  Cria,  Niaeara 

PMA    Putchaai  Caunty,  IT  :  Outchaaa 

PNtA    Nasaau-tuffolk,  ITt  Naaaau.  tuffalk 

FNSA    Man  York,  VTi  tram,  Kinsa,  Naw  York,  Pwtnai,  Quaana.  Itdaend,  toekland  n 

•OOWYY  UaatdMatar.  lY:  Maatdiaatar  '^ 

PNtA    MaMburab.  HY*Mi 


Oanaaaa,  Narklaar.  Llvlngaten.  Nadlaen,  Menroa.  Nanti 
,  kanaaaiaar.  Saratafa.  tdianactady,  tcheharia.  Tlaga.  Uarran, 


NETIOPOLITAI  OOUniEt 

Albany,  treaaa.  Cayuia,  Oiautauqua, 
Onaida.  Onendafa,  Ontario,  OrU 

yMnifi0tonf  Ucyiw 

WaWCTtOFOLITAM  OOUNTIEt 

AUagany.  Cattarauaua.  Cbananse,  Cllntan,  Coliabia,  Cortland,  OalaHara,  EaoaK,  Franklin.  Fultan, 
HaaUtan.  Jaffaraan.  Lawls.  Otsafa.  Scbuylar.  Sanaca.  St.  LaMranc*.  Staitan.  Sulllvm,  ToMclna.  Ulatar. 
UyoBins.  Yataa 

ICTROfOLITAa  OOUHTieS 

Alaanca.  Alaundar.  truwrick,  ttncaite,  lurka.  Cabarrua.  CaldMtll,  CataOa,  Chathaa.  Cuiterland. 
Currituck,  DavidMn.  Bavla.  Ourbaai,  EdKcerta,  Forayth,  Franklin,  Baaton,  Oullford,  Jehnattfl,  Lincoln, 
-    Nadiaan.  aacklanburt.  Maab,  Mm  Manavar,  Onalou,  Oranga.  Pitt.  Randolpli.  •oHan,  stakaa.  Unlan.  Uaka. 

NOMCTMMLITAM  OOWTIES 

Allasbany.  Anaan,  Aaho.  Avtry.  Saoufort.  tortia.  tladen,  Candan,  Cartarat.  CaaMall.  Charakaa,  Chauan. 
Clay.  Cleveland,  Coliafaua,  Cravan.  Oara,  Duplin.  Gataa,  Crahaa,  Sranirilla.  eraana.  Nallfax.  Hama<t, 
NayHoed.  Nandarsan,  Sartford,  laka.  Nyda.  Iradall.  Jaekian,  Jenaa.  I^a.  Lanalr.  Naeen,  Nartln.  NedaMall. 
Nitdwll.  Nontaaaary,  Moora,  Hortbanptan,  PaaAico,  Paaquotank.  Pandar.  aan|utaana.  Paraan.  totk, 
lidaaond,  Rabaaan.  Roekintban.  bwtbarfard.  Sanpaan.  Scotland,  Stanly,  Surry,  twain,  Tranaylwania, 
Tyrrall,  Vanca.  Uarran,  Uaabinftan,  llatai«a.  Ullkaa.  tiflaan,  Vaneay 

IMtTI  Wmh  (WCKT  milTAHl 

NETbOPOLITAS  COUNTIES 

■urlaish,  Caas.  Srand  Farks,  Nortan 

NOMrreopaiTAM  oouities 

Adaaa.  iamaa.  tanaan,  tiUinfa,  aottinaou,  tBi—n,  lurka,  Cawaliar,  Diekay,  Olvida,  Oum,  Eddy,  C— ni, 
Foater,  fioldan  Vallay,  Srant,  Srina,  lattinear,  Kiddar,  Laaourc,  Loean,  Nelianry,  Heintaah,  Nekancia, 
Nclaan,  Narcar,  Nauttrail,  Halaan,  Mivar,  PaaMna.  Piarca.  Raaaay.  Ranaaa,  KanNdlla.  Rfdiland.  Rolatta. 
Sargant.  Sbaridan,  Slew.  Slepa,  Stark.  Steele,  Stutavn.  Tamer.  TreiU.  Ualah,  Ward.  Uella.  Uilliav 

flHIO  (HlHgtT> 

CPI  AREASi  OOUITIES 

PNM    Akran,  ON:  Portafla.  Staedt 

*OOUHTY  Iroun,  01:  troMn 

•Cincinnati.  ON*r-IN:  Clerasnt,  Naarilten.  Uarran 

PMSA    Clavelend-Lorain-Elyria.  OH:  Aabtabula,  Cuyahoge.  Geat«B.  Lake,  Lorefn,  Medina 

PMtA    laailtan-NidAetOHn.  OH:         Sutler 
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tooDuu  c  •  aanua  ton 


Mjusimr  pAcnat  -  imu  MPiiiTioit 


a--i 


..»,•»  5-.' 


.  Pafrflcld,  Ffwklln.  htiton, 
;  PXtkuwft,  tiehland. 


KTMMLITM  OOUMTIEt  ^  _    ^. 

All«i.  Auilain.  Mlmt.  Cvrell.  Clark.  CeltaMm,  Crwferd.  Mtaa 
Srwm,  Jeffwvon.  Lmtotm.  Ltckine,  Lucm.  IMfaan.  Itataninii,  IHarf, 
ttwt,  Tnataill,  yMkinfton,  Mod  r  ^r-      ^j         ; 

MMMETMPOtlTM  GCUiTIEt 

I.  Ashland,  Athaiw.  Ckai^lin.  CHnCen.  Coalwetan.  Oarka.  Daffanca.  Erta,  Fayatta.  SalUa.  Guarnaay, 
c,  Hardin,  Harriaan,  Hanry.  Nl^iland,  Maeking,  HaUM.  iuran,  Jackson.  Knax.  Laean.  Narion.  Haifa. 
onraa,  Narem,  NorraH,  NusklnfUi.  MeMa,  OttaMa.  tauldlm.  tarry.  Pika.  Arabia,  ^utnaa,  kaaa. 
twdusky,  telota,  tanaca.  «ialby.  Tuscaraaaa.  Union.  Van  Wart.  Vinton.  Uayna.  WIlUoM.  Vywdot 


-    « 


KTMKLITAM  COUNTIES 
Canadfan.  Clavaland, 
I,  Tulsa, 


,  Craak,  fiarftald,  Laean,  Ncclaln.  Okl 


,  rettaaatorta,  ketara. 


ITAM  OOUMTIES 
Adair,  Alfalfa,  Atoka,  taawar,  larlrkw.  eialna.  Sryan.  CadMo.  Cartar.  Ckarakaa.  Choetoii,  Cfaarron,  Caal. 
Cotton.  Cralf.  Custar,  DalaMara,  Oaiiay,  llUs,  Sarvln.  Oradir,  Brant,  Braar,  earvn,  karpar,  Haakall, 
ititfitf.  Jackaon,  Jaffaraon,  Joknaton,  Kay,  Kinfflahar,  KioMa,  Latfaar,  La  Flara,  Lincoln,  Leva,  Najar. 
Nw^hall,  Nayaa,  Nccurtain,  Ncintaah,  Hurray,  Huokaeaa.  HoMa.  Homou.  Okfuskaa,  Okwlfaa,  OttaM, 
taunaa,  Fayna.  Mttatoure,  Fontotoc.  FuakMtska,  kaear  Mils,  tairinala.  Stapkans,  Taxaa,  TillMn. 
Uaakineton.  Uaakita.  itoods, 

tf\  AREAI:  COUHTIES 
FHSA    Fortland-Vi 
FRSA    taloa,  Ot: 

MrraOMLITAN  COUHTIES 
Jackson,  Lana 


,  OR-WA:  Click— I,  Coliabia.  Hultneah,  Uaahineton.  ToAill 
Harion,  Folk 


TAN  COUHTIES 

iakar,  Banton,  Clataop.  Cooa.  Crook.  Curry,  Oaadiutaa,  Oouglaa,  BiUiaa,  Brant,  Namay,  Baad  liwar, 
Jaffarson,  Jooaftiina,  KlMatk,  Laka,  Lincoln.  Lim.  Halhaur,  Harrow.  Skaran.  TillSMak.  UaatiUa.  Union. 
Walloua,  Wasco,  Uhaalar 

paaaTLMMiifc  /■tB-sTisuriei  vvf.-      > 

•    ^^::'■•-^^.> 

en  AREAS:  COUNTIES 

FHSA    BoMbur^,  RT'M: 
FNSA    Ftiiladalpkia.  FA-NJ: 
PNSA    F«ttskur«h.  FA: 


Fika 

Bucks,  Chaatar,  Dalauara,  HantfMry,  Fhiladtlphia 

Alloekony,  Baavtr,  Butlar,  Fayatta,  Uaahtnfton,  Waatwraland 


NETROFOLITAN  COUHTIES 

Sarks,  Blair.  Caaferia,  Cartoon.  Contra,  Coliatoia,  Oatorland,  Baupkln,  Eria,  Lackawanna,  Lancaatar, 
Lobanon,  Lakiih,  Luuma,  Lycoaing,  Harcar,  Nartkas^on,  Parry,  tonWiat.  Wyaains.  York 

honNetbopolitan  counties 

AdMM,  AnMtro(«,  Badford.  Bradford,  C—ron,  Clarion,  Claarflald,  Clinton,  Crawford,  Elk,  Foraat, 
Frwklin,  Fulton,  Croano,  Nuntinedon.  Indiana,  Jaffarson,  Jtaiiata,  Lawranea,  He  Kaan,  H4ffl{n,  Honrea, 
Hontaur,  Horthiaterland,  Fettar,  Schuylkill,  Snydar,  Sullivan,  Susqushanna.  Tiaea,  Union, 
Uarran,  Wayna  . •<., ^   ,  ... 

aiia>g    I8LAMP   tagU  MfiLAMD^ 


HETBOPaiTAH  COUNTIES 
Bristol  Cowity  part: 
Kant  County  part: 

Frowidinca  Canity  part: 


Hat^ort  Comty  part: 


Barri niton  toan,  Briatol  taan,  Uarran  tawn 

Cowantry  town,  East  Braanwidt  tawi,  liarwick  city,  Waat  Braanwick  town, 
liaat  Warwick  town 

BurrUlviUa  town.  Control  Falla  city,  Cranston  city,  Oaterland  town, 
Eaat  FrovidvKO  city.  Foatar  tom,  Blocaatar  tawt,  Johnston  town, 
Lincoln  town.  North  Frovidsnca  town.  Harth  Saithfiald  town,  Fawtuekat 
city,  Frovidinca  city,  Scituata  tean,  Seithfiald  toan,  Waonsockat  city 
■town  town,  Littla  Coepton  town.  Tivarton  town 
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CtMrlMtOHn  tOMn,  Exatcr  td..., 
lidMnnd  town.  South  Kingttam  torn 
Nopkinten  tewi,  Wntwly  town 


toMR.  Jlerth  Kfngstewi  tom. 


NiddlctoMn  tewn,  Mwyort  cfty,  PertMouth  towt 


UMhin0ten  Ceupty  part: 

UMhfngton  County  part: 

NONMETtOPOLITAM  COUNTIES 
NoMport  County  part: 
waoliington  County  part:. 

JQUTH  CMflLIMft  (MiTIKAtT)  .  J{:  . 

METROPOLITAN  COUNTIES 

Aflwn.  Andwaon.  iarkaloy,  Charlatton,  Owrekaa.  Oorchaatar,  Edsafiald,  Fleranea,  Sraonvflla,  Norry. 
Lwinston.  Piekant,  Richland*.  Spartarfaurg,  Surtar,  Yerfc 

NQNMETROPOLITAN  COUNTIES 

AhbovHla,  Allondala.  tater*,  BamHall.  Raaufort,  Calhom.  dioatar,  Chaatarffald,  Clarondon,  Collaton. 
'  OarlfnBton.  Dillon,  Fairfitld,  Gaorgotow,  Groanuood.  No^on,  Jaipar.  Karahaw,  Lancaatar.  Laurant,  Laa. 
Marion,  Marlboro,  Mecoraick.  NoMbarry,  Oeonoa,  Orangaterf,  Saluda,  Union.  UilliMataurg 

""1  PWnift  fMP^  wnaiTAta^ 

NETROPaiTAN  COUNTIES 

Lincoln,  Minnahaha,  Pannington 

NOHPCTROPOLITAN  COUNTIES 

Aurora,  Baadla,  Bannatt,  Bon  NoaaK,  irookings.  Brown,  Brula,  Buffalo,  Butta,  Caavfaall,  Charlaa  Mix, 
Clark,  Clay,  Xodington,  Corson,  Cuatar,  Davison,  Oay,  Daual,  Dauay,  Douglas,  Eduids,  Fall  Rivar.  Faulk. 
Grant,  Gragory,  Naakon,  Nsirtin,  Nand,  Hanaon,  Harding,  Nughas,  Hutchinson.  Hyda,  Jackaon.  Jarauld,  Jonas, 
Kingsbury,  Laka,  Lawranea.  Lywn,  Marahall,  Mccook,  Ncpharaan.  Naada.  Mallatta.  Minor,  Moody, 
Parkins.Pottar,  Robarts,  Sanborn.  Shannon.  Spink.  Stanlay.  Sully.  Todd.  Tripp.  Tumar.  Union.  KalMorth. 
Yankton.  Ziabach  r.-      .     .      .  . 

TgMMESSgg  rMUTHgSSTI 

METROPOLITAN  COUNTIES 

Andarson,  Blown,  Cartar,  Chaathaai,  Davidson.  Dickson,  Fayatta.  Haailton,  Haukins,  Knaa,  Loudon,  MSdison. 
Marion,  Montgoawry,  Robartson,  Rutharford.  Savior,  Shalby.  Sullivan.  Suanar,  Tipton,  Unicoi,  Union. 
Uaahir«tan,  willianon.  Will 


NONNETROPaiTAN  COUNTIES 

Badford,  Banton,  Bladaoa,  Bradlay,  Caapball,  Cannon.  Carroll.  Chaatar.  Claiboma.  Clay.  Cocka.  Caffaa, 
Croekatt,  Cu*arland.  Dakalb.  Dacatur,  Dyar,  Fantraas,  Franklin,  Gibaon.  Silas.  Graii«ar.  Graana.  Grwdy. 
Hsa6lan.  Hancock.  Hardwan.  Hardin,  Haywood,  Hondarson,  Hanry,  HiefcHn,  Houston,  HMpiirays.  Jackson. 
Jaff arson,  Johnson.  Laka.  Laudardsla.  Lawranea,  Lawis,  Lincoln,  Macon,  Marahall.  Maury.  Mcariiai.  Mcnairy. 
Maigs.  Monroa.  Moora,  Morgsn,  Obion.  Ovarton,  Parry,  Pickatt.  Polk.  Putnae,  Rhaa,  Roana,  Seott, 
Soquatchia,  Saith.  Stewart,  Trousdsla,  Van  Buran,  Uarran.  Wayna,  Usaklay.  Uhita 

TBiAS  fMUTMUPST^        .  "j' 

%■..-'    ■  .1 

CPI  AREAS:  COUHTIES  "^   ■** 

PttSA  Brasoria,  TX:  Bratoria 

•Dallas,  n:  Collin,  Dallas.  Danton.  EUia,  Bunt.  Kaufawt.  Raekwall 

PNSA  Fort  yorth-Arlington.  TX:  Hoed,  Johnaan.  Parkar.  Tarrant 

PNSA  Galvaston-Taxas  City,  TX:  Gslvaston 

•COUNTY  Hondarson,  TX:  Handaraon 

PNSA  Houaten.  TX:  Chaabars,  Fort  Band,  Harris.  Lfbarty,  Hontgoawy.  Uallar 

NETROPaiTAN' COUNTIES 

Archar.  Bastrop.  Ball.  Baxar.  Bowia,  Brasoa.  Caldwall,  C—ron.  CaaBl.  Coryall.  Ector.  El  Paae.  Grayson. 
Gragg,  Guadsli|M.  Hardin.  Harrison.  Hays,  Nidslgo,  Jaffaraon,  Lubbock.  Nclannan.  Midland.  Nuacas.  Or*«a. 
Pottar,  Randall.  San  Patricio.  Saith.  Taylor.  Tea  Groan.  Travis.  Upshur.  Victoria.  Uobb,  Wichita. 
WilliaMon.  Wilson 


A  ■  ^' 


%  '^■ 
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■OMETROMLITM  OMITIES 

Andarson,  Andr«M,  Angetira,  ArinsM,  Anstrong.  AtMcou.  Austin,  ■aUey,  landsrs,  Baylor.  ■••,  llaneo, 
lerdsn.  lesqu*.  BraHfter,  Brlscea,  •rooks.  Broist.  lurlaaan.  Bumat.  Cslhoin,  Callatian.  Cai^,  Carson, 
Cass.  Castro,  dtorokio.  Childraes.  Clay.  Cochran.  Coka.  Colaaan.  ColUmsuertk,  Colorado,  Coaandw, 
Concho.  Cooks.  Cottla.  Crana.  Crockett.  Croaby.  Culbsraon.  Dsllsa,  DsMaon,  Bawltt.  Daaf  Bsith.  DsltS. 
Dicksns,  OisBlt.  Donlsy.  Ouvsl.  Castlsnd.  edMsrdt.  Ersth,  Pslls,  Fannin,  Fsyatto.  Fishar,  Fteyd.  Foard, 
Franklin,  Froastona,  Frio,  fialnas.  Bsrss.  Clllssplo.  Blssseeek,  Collsd.  Gensslss,  Cray.  Grlass.  Nala. 
Nail.  Haariltan,  Nanaford,  NardHsn,  Nartlay.  Naskoll,  Naaphlll.  Hill.  Hocklsy.  Mspklns,  Nouston,  NoHsrd, 
Nudspath.  Hutchlnaon.  Irion,  Jack,  Jsekaon,  Jaapar,  Jaff  Oavis,  Jia  NoBf,  JIaUaUs.  Jonss.  Kamss, 
KsndsU.  tmm&t.   Kant.  Karr,  KliAla,  Kim.  Kiratay.  Klsbsrs.  Knati,  Ls  Sslla,  Lsaar,  Laii6,  Laapasss. 
Lsvses,  Lsa.  Laon,  Uaaatona.  Lipaceob,  Live  Oak,  Llano,  Loving,  Lynn,  Nadlaon,  Marlon,  Martin.  Mason, 
Nstsvarda.  Mavarlck.  NecuLloch,  Neaullan,  Medina.  Manard.  Ml  lsa.  Mills.  NItchall,  Nontsgus,  Moors, 
Morris.  Motley.  Hacogdochoa,  Navarro.  Hawton,  Nolan,  Ochlltroa.  Oldiaa.  Palo  Pinto,  Panola.  Parasr. 
Pacea.  Polk,  Praaldio,  lalna,  laaian,  Baal,  Bad  Blvor,  Boevea,  Bafuilo,  Roterts,  Bobartaon,  Bunnals. 
Busk.  Sablna,  San  Aufluatlna,  San  Jacinto,  San  Saba,  Schlalchar.  Scurry.  Shackelford.  Shelby.  Sharaan, 
Soaarvall,  Starr,  Staphans.  Star I Int.  StenaHsll.  Sutton,  Sulaher.  Terrell.  Tarry,  Threckaorton.  TItua. 
Trinity.  Tyler.  MfMn,  Uvslda,  val  VSrds,  Van  Zandt,  Malker,  Hard,  Uaehlfl«ten,  Uhsrton,  Wheeler, 
IHlberger,  Wttleey,  Wfnkler,  Wise.  Wood,  Yoekiai,  Yowt,  Zspets,  Zsvale"" 

UIAlLiEQaaJBHIAUU  - 

NTTBOPaiTAN  COUNTIES  <■   •     "^.rr-    -/ 

Oevis,  Sslt  Lsks.  Utsh.  Usber 

NOMCTBOPOLITAM  COUNTIES 

r.  Bos  Elder,  Csche.  Csrben.  Osgaett,  Duehssna,  Eaary,  fiarfleld,  Brand,  Iron,  Juab,  Kane,  Millard, 
1,  Pluto,  BIch,  San  Juan,  Sanpete,  Sevier,  Siaarit,  Tooele,  Uintah.  Weaatch.  Uaahlnfton,  Wayne 


WCTMMIT  tSEU  RieLAMU 

NETBOPOLITAN  COUNTIES 

Chlttandsn  Cowity  pert: 


Franklin  Cowity  part: 
Brand  Isls  County  pert: 

NONMETBOPOLITAN  COUNTIES 
Addison 
Bennington 
Csledonle  - 
Essex 
>llle 


Orli 

BUtll 

Weshlnpten 

Wlndiaa 

Windsor 

Chlttandan  Ceu«ty  part: 

Franklin  Couity  pert: 

Brand  Isle  Comty  pert: 

VllfilMlA  (HIP-ATLAMTIC) 

CPI  ABEAS:  COUNTIES 

•COUNTY  Clarke.  VA: 
•COUNTY  Culpeper,  VA: 
•COUNTY  King  George.  VA: 
•COUNTY  Uarrsn.  VA: 


-'•*  -  .  '  •      ■* 

Burlington  city.  Charlotte  toiei,  Cetchester  toan,  Essex  town,  Nlnssburg  toun, 
Jericho  tom,  Milton  totei,  BIchaond  town,  St.  Boorge  town.  Shelbume  town. 
South  Burlington  city.  WlUlstan  toun,  WinooskI  city 
Fairfax  teen.  Beergia  town,  St.  Albans  clty^  St.  Albana  toen,  Swanten  town 
Brand  lale  toiei.  South  Nero  taHRv  - 


..-.>' 


■*■-«>♦-, 


Bolton  toun,  Buals  gore,  Buitlnglsn  town,  undarhlll  tosn.  ttsstford  town 
Bskarsfleld  tom.  Berkshire  town,  Eneeburg  toun,  Fslrflald  town,  Fletcher 
toen,  Frsnklln,  Mghgste  toun,  Montgosary  toun,  Bichford  toeo,  Sheldon  town 
Alburg  toun.  Isle  Le  Mette  tewi.  North  Nero  toun 


Clarke 

putpspsr 

King 
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Arltnftfln,  Fafrfw.  ftuqaimr,  Loudoun,  ^ineo  IHUIm.  tpeuyiwtU, 
Stafford.  Alonndrlo  city.  Fofrfan  city.  Polio  Church  city. 
Prodorlekatauri  city,  Mnaoooo  Park  city,  Honoooar  city 


C  •  OOnMCT  MIT 

YHBIMIA  fHIP-ATUariC)  «nti> 

91  AKAS:  XOUVTIES 

*Uooh{r«tan,  OC-l»-\M: 


.  «ETinraLITAM  OXMTIES 

Albanrlo,  Aohorot,  Bodford,  lototourt,  CaapboU,  Chorloo  City,  Chaotorflold,  Oliwfddlo.  Fliwamo. 
;  filoueootor,  Geochlond.  Croono,  Nonovor,  Nonrice,  lolo  of  iH^t,  Jomo  City,  NothoMO.  Mh  Kont, 

Pittoylvonio,  taAotan,  Prineo  Goergo,  Reonoko,  Scott,  Uaahlngtan,  York,  lodford  city,  Srlotol  city, 
^    ChorlettosvUlo  city,  Chooopooko  city.  Colonist  Moists  city,  Oonvlllo  city,  Nmpton  city,  Nopowll  city, 
Lynchbura  city,  Moiyort  Homo  city.  Norfolk  city,  Potoraburt  city,  Poqueoon  city,  Portaaouth  city, 
'  RIchMnd  city,  Roanoka  city,  Salaa  city,  Suffolk  city.  Virflnia  Roach  city.  UllllHiburi  city 

l   NOHNETROPaiTAR  courriES 

AccoMck.  Allashany,  AMlla.  AppoMttoK.  AuRuata.  Rath,  Rland,  Rruwrick,  Ruchanan,  Rucklnflhaa,  Carolina, 
Carroll,  Charletta.  CralR.  Cu*arl«id.  Btcfcanaon.  Eaaax.  Floyd.  Franklin,  Fradarick,  fillaa.  Crayaen, 
Sraanavllla,  Nallfax,  Ranry,  Midland,  Kfni  Ullllaii.  King  and  Quaan.  Laneaator.  Loo.  Loulaa.  Liawiterf. 
Nadlaon.  Nacklanfaurt.  NIddlaant,  NontflOMry.  Nalaon.  RorthMpton  Horthuterland,  RettOMoy,  Orai«a,  PMa, 
Mtrick,  Princa  Edward,  PulaakI,  Rappahannock,  Rlchnnd,  RockbrldRO,  Rockli^iM.  Ruasall 
S^rth,  Southaiptan,  Surry,  Suaaax,  Tatauall,  Moaforoland,  tHaa, 

s  '  ■  >.  •• 

CPI  AREAS:  COURTIES 

PNSA  Rravrton,  Mr  Kitsap 

FNSA  My^a.  UA:  Thurston 

FNU  PoCtland-Vancauwor.  OR-lll:  Clark 

FMA  Saottla-Rallawua-Evw^t.  IM: Island,  Klnp,  Snahealsh 

FNSA  TaeosB.  M:  Plarea 

METROPOLITAN  COURTIES 

Ranton,  Franklin,  Spokana,  Miatcoa.  Yaklaa 


NONNETROPOLITAR  COURTIES 

AdHB.  Aaetln.  Chalan.  ClallM.  Coluibia.  CoiKltt.  OouRlaa.  fTty,   Rarflald,  firant,  Sraya  Rartoor, 
Joffaraon,  Kittitas,  Klickitat.  Laula.  Lincoln,  Maaon,  Okanossn,  Pacific.  PandOrallla.  San  Juan.  Skwit. 
11a.  Stavons.  Ushklakus.  Walla  Ualla.  UhltSMt 


Rarkalay 
Joffaraon 


tgST  WiaeiMIA   fillD.ATLSMTie^ 

CPI  AREAS:  COUNTIES 

*COUNTT  Rarkalay.  UV: 
*OOUNTT  Jaffarsan,  IM: 


METROPOLITAN  COUNTIES 

Rrooko,  Caball,  Raneock,  Kanauha,  Marshall,  MInaral,  Ohio,  Putna«,  Uayna,  llsod 

NONMETROPOLITAN  COURTIES 

Sarbour,  Reona,  Rraxton,  Calhowi,  Clay,  OoddrldRO,  Fayatta,  Gllaar,  6r«it,  Rraanbrlar,  Ra^ihlra,  Nardy, 
Narrlson.  Jackson,  Laula,  Lincoln,  Losan,  Marlon,  Maaen.  Medouall.  Narear.  Mlnpo.  Nononfolla,  Monroa. 
Morgan,  Nicholos,  Pondloton,  Plaaaanta,  Pecshsntss,  Praatan,  Ralal#i.  Randolph.  RItchIa,  Re 
Taylor,  Tuckor,  Tylor,  Upahur,  Mbatar.  Uatsal.  Wirt.  Wyasini 

HIMMaiM  fHIMBU 

CPI  AREAS:  COUNTIES 

PNSA  Kanoaha.  WI:  Kanoaha 

PNSA  Mlluaukao-Waukaaha.  WI:   Mlluaukaa,  Ozaukaa.  Usahlivton. 

MSA  MInnoapolls-St.  Paul.  MN*WI:  Plarca.  St.  CroU 

PNU  Raclna.  WI:  Raclna 

METROPOLITAN  COUNTIES 

Rroun.  Caluaat,  Chlppawa,  Dana,  DouRlas,  Eau  Clalra,  La  Croaaa.  Narathan,  OutaRaala, 
WI 
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ITAN  COUVTIES 
.  Aahlanri,  Mrren,  RayfUld.  luffeie,  lurfwtt,  Clark,  CbIui^U.  Crawford,  OedR*.  Doer.  Dint, 
Ploraneo,  Fend  du  Lac,  Fereet,  firant,  6r««i,  Craan  Late,  lawa.  Iron,  Jackaen,  Jaffaraen,  Jinaau, 
KaMawwa,  Lafayatta,  Unglada,  Lfncoln,  NanfteMBC,  Narlnatta,  Narquatta,  Nanoaifnaa,  Nonrea,  Oconto, 
Onaida,  Mpin,  Polk.  Portage.  Price,  Rickland.  Ruek.  Sauk.  Sawyer.  Shawano,  Taylor,  Traapaal 
Vilaa,  ualwortti. 


imiiae  itaarv  linfw^tiii 

METROPOLITAN  COUniES  <.   v:  ■•     j'.^^. 

Laraila,  Natrene  - /^it'-.-:  ■*j/",^  ;,  =  - 

nHHETROPaiTAN  COUNTIES 

Albany,  iifl  Norn,  Cai^ball,  Cartoon,  Ccnwaraa,  Crook,  FroHont,  fioetien.  Hot  Springe,  Johnaen,  Lincoln, 
Niobrara,  Park,  Platte,  Sheridan,  SUblette,  Sweatwater,  Teton.  Ufnta,  Uaahakie.  Ueaton 


NOHMETROPaiTAN  COUNTIES 
Pacific  lali 


mmmin  aim  tionmui'i 

METRCPaiTAN  COUNTIES 

Aguada,  Aguadilla.  Aguea  Buanae.  Anaaco.  Arecibo.  Sarcalonata,  iayaaen,  Cabo  Rojo,  Caguaa,  iUmif, 
Canevanaa.  Caroline,  Catano,  Cayay,  Ceibe,  Cidra.  Coaerio.  Coroxal.  Dorado,  Fajardo,  Florida,  Guayanilla, 
Cuaywabo,  Gurabo.  Hatitlo.  Monaigueroe,  Hutee.  Juana  Diaz.  Jtncoe.  Laa  Piedraa.  Loixa,  Luquillo. 
Nanati,  Nayaguat,  Noca,  Norovia,  Naguabo,  Naranjito,  Penuelaa,  Ponce,  Rio  Srande,  Sabana  6rand,  San 
GerMn,  San  Juan,  San  Loranto,  Tea  Alta,  Tea  Baja,  TruJiUe  Alt.  Vega  Alta,  Vega  Raja,  Villalba,  tabucoa, 
Tl 


TROPaiTAN  COUNTIES 

Aibenito,  Arroyo,  Adjuntaa.  RarranqMitaa,  Cialea,  Coeao,  Culerbra,  fiuanica,  fiuayaaa,  laabala,  JajMiya, 
Lajae,  Laraa,  Lee  Neriee,  Naricao,  Nauiebo,  Orecovis,  Petillaa,  Quebradi I laa.  Rincen,  Salinaa,  San 
Sabaatia,  Santa  laabel,  Utuedo.  Viequea 

NONMETROPOLITAM  COUNTIES 
Virgin  Itli 


;.*•-'--.: 


-,  ■■  *'■  ■*'■ 


-,.  -■*  •  -  . 


<*' 


V  if^* 


KXWMS  MnM«.HD.(U  I 


(FR  Doo  96-31641  Filed  12-13-06;  8:45  am] 


■■^v**-'"-  ^~*  '  "■'    J*'  ^'^* 


*t-  " 
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Monday 
December  16,  1996 


Part  V 


Department  of 
Energy 


Office  of  Civilian  Radioactive  Waste 
Management 


10  CFR  Part  960 
General  Guidelines  for  the 
Recommendation  of  Sites  for  Nuclear 
Waste  Repositories;  Proposed  Rule  and 
Public  Hearing 
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DEPARTMENT  OF  ENERGY 

Ofltee  of  Ctviltan  RadkMctive  Waste 
Mana9anMnt 

10CFRPart960 

Qanaral  QukMines  for  ttw 
Racommendatfon  of  SItM  for  Nudsar 


AQENCV:  Office  of  Qvilian  Radioactive 
Waste  Management,  Department  of 
Energy.  f 

ACTION:  Notice  of  propoeed  rulemaking 
and  public  hearing. 


r:  The  Department  of  Energy, 
Office  of  Qvilian  Radioactive  Waste 
Management,  today  proposes  to  amend 
its  General  Guidelines  for  the 
Recommendation  of  Sites  for  Nuclear 
Waste  Repositories.  The  DOE  is 
proposing  these  amendments  to  clarify 
and  focus  the  Guidelines  to  be  used  in 
evaluating  the  suitability  of  the  Yucca 
Mountain  site  in  Nevada  for 
development  as  a  repository.  This 
proposal  would  provide  that  a  total 
system  assessment  of  the  performance  of 
a  proposed  site-specific  repository 
design  within  the  geologic  setting  of 
Yucca  Mountain  would  be  compared  to 
the  applicable  regulatory  standards  to 
determine  whether  this  site  is  suitable 
for  development  as  a  repository. 
DATES:  Written  comments  (8  copies  and, 
if  possible,  a  c(»nputet  disk)  on  the 
proposed  rule  must  be  received  by  the 
Department  on  or  before  February  14, 
1997.  Oral  views,  data  and  arguments 
may  be  presented  at  a  public  bearing 
which  is  scbediiled  for  the  afternoon 
(12:30  p.m.  to  4:30  p.m.)  and  evening  (6 
p.m.  until  there  are  no  longer  persons 
requesting  an  opportunity  to  speak)  of 
Jaiuiary  23, 1997.  Requests  to  speak  at 
the  bearing  should  be  submitted  in 
writing  or  by  telephone  at  (800)  967- 
3477  to  the  Department  no  later  than 
4:30  P.M.  on  January  17, 1997.  The 
Iffligtb  of  each  oral  presentation  is 
limited  to  five  minutes.  The  DOE 
requests  pubUc  comments  only  on  the 
ammdatory  language  in  this  notice  and 
will  not  consider  comme&ts  on  the 
current  regulation  in  this  rulemaking 
proceeding. 

AD0RE8SE8:  Written  comments  (8 
copies)  and  requests  to  speak  at  the 
public  hearing  should  be  addressed  to 
April  V.  Gil,  U.S.  Department  of  Energy, 
Office  of  Qvilian  Radioactive  Waste 
Management,  Yucca  Mountain  Site 
Characterization  Office.  PO  Box  98608, 
Las  Vegas,  NV  89193-8608,  or  provided 
by  electronic  mail  to 
lOCFRg6O0notes.ymp.gov.  The  public 
hearing  will  be  held  at  the  following 


location:  University  of  Nevada,  Las 
Vegas,  4505  Maryland  Parkway,  Moyer 
Student  Union,  Second  Level,  Lounge 
*201,  Las  Vegas,  Nevada.  Copies  of 
transcripts  from  the  hearing,  Mrrittaa 
comments,  and  documents  referenced  in 
this  Notice  may  be  inspected  and 
photocopied  in  the  Yucca  Mountain 
Science  Center,  4101B  Meadows  Lane, 
Las  Vegas,  Nevada,  (702)  295-1312.  and 
the  DOE  Freedom  of  Informatirai  .  ;,;  > .  -.- 
Reading  Room.  Room  lE-190,  Forrestal 
Building,  1000  Independence  Avenue, 
SW.,  Washington,  DC,  (202)  58&-6020, 
between  the  hours  of  8:30  a.m.  and  4 
p.m.,  Monday  through  Friday,  except 
Federal  holidays.  Yot  more  information 
concerning  public  participation  in  this 
rulemaking  see  the  "Opportunity  for 
Public  Comment"  section  of  this 
proposed  rule.  •"^* 

FOR  FURTHER  INFORMATION  CONTACT: 
April  V.  Gil,  U.S.  Department  of  Energy. 
Office  of  QviUan  Radioactive  Waste    . 
Ktenagement,  Yucca  Mountain  Site 
Characterization  Office,  PO  Box  98608. 
Las  Vegas.  NV  89193-6608.  (800)  967- 
3477.  :..  ^      •'. 
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A.  The  Law 


V 


The  Nuclear  Waste  Policy  Act  of  1982 
(hereinafter  referred  to  as  the  1982 
NWPA),  signed  into  law  on  January  7, 
1983,  established  a  Federal  policy  and 
the  Department  of  Energy  (DOE) 
responsibiUty  for  the  disposal  of  spent 
nuclear  fuel  and  high-level  radioactive 
waste  in  geologic  repositories.  It 
established  the  Office  of  Qvilian 
Radioactive  Waste  Management 
(OCRWM)  to  carry  out  these  DOE 
responsibilities,  stibject  to  repository 
licensing  by  the  Nuclear  Regulatory 


CommissicHi  (NRC)  and  environmental 
protection  standards  set  by  the 
Environmental  Protection  Ag!Bncy 
(H»A).  The  1982  NWPA  provided  a 
process  and  schedule  for  siting  two 
mined  geologic  repositories,  and  the 
statutory  framework  by  which  the  DOE 
would  screen,  characterize,  and  select 
candidate  sites.  Section  112, 
"Recommendation  of  Candidate  Sites 
.for  Site  Characterization,"  of  the  1982 
NWPA  required  the  DOE  to  establish 
general  guidelines  for  recommendation 
of  sites  for  repositories  (the  Guidelines). 
Section  112(a)  required  the  DOE  to 
"issue  general  guidelines  for 
recommendation  of  sites  for 
repositories,"  following  consultation 
with  the  Council  on  Environmental 
Quality,  the  Administrator  of  the  EPA, 
the  Director  of  the  Geological  Survey, 
interested  Governors,  and  the 
concurrence  of  the  NRC.  This  section 
also  provided  that  "such  guidelines" 
may  be  revised  from  time  to  time. 

iTie  1982  NWPA  provided  that  the 
Guidelines  would  be  used  by  the  DOE 
to  identify  and  nominate  at  least  five 
sites  in  different  geologic  media  as 
suitable  for  characterization.  As  part  of 
this  screening  process,  section  112(b) 
required  the  Secretary  to  recommend 
three  of  these  sites  to  the  President  for 
characterization  to  determine  their 
suitabiUty  for  development  as  a 
repository. 

Section  113,  "Site  Characterization," 
of  the  1982  NWPA  provided  that  the 
DOE  was  to  carry  out  site 
characterization  activities  beginning 
with  the  candidate  sites  that  had  been 
approved  under  section  112(b)  and  that 
were  located  in  various  geologic  media. 
Section  113(b)  required  the  DOE  to 
develop  and  submit  to  the  Governor  of 
the  State,  or  governing  body  of  the 
affected  Indian  tribe,  a  general  plan 
describing  the  activities  to  be  conducted 
in  characterizing  that  site  and 
identifying  the  criteria,  developed 

eursuant  to  section  112(a),  that  would 
B  used  to  determine  the  suitability  of 
each  site  for  the  location  of  a  repository. 

Section  114,  "Site  Approval  and 
Construction  Authorization,"  of  the 
1982  NWPA  provided  that  upon 
completion  of  public  hearings  in  the 
vicinity  of  each  site  and  completion  of 
site  characterization  at  each  site,  a 
single  site  could  be  recommended  to  the 
President  for  development  as  a 
repository.  The  1982  NWPA  provided 
that  this  recommendation  by  the 
Secretary  to  the  President  was  to  be 
accompanied  by  a  final  Environmental 
Impact  Statement  (EIS)  in  accordance 
with  the  requirements  of  the  National 
Environmental  Poficy  Act  (NEPA).  as 
modified  by  section  114(f)  of  the  1982 
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NWPA.  If  the  recommendaticm  was 
approved  and  the  designation  of  the 
repository  site  became  effective,  the 
DOE  was  to  submit  a  license  application 
to  the  NRC  for  authorizaticm  to 
construct  the  repository  at  the 
designated  site. 

The  1987  amendments  to  the  1982 
NWPA  (the  1982  NWPA.  as  amended,  is 
hereinafter  referred  to  as  the  NWPA). 
provided  that  site  characterization 
under  section  113  and  site  approval 
under  section  114  could  proceed  only  at 
the  Yucca  Mountain  site.  Section  160  of 
the  NWPA  required  the  DOE  to 
terminate  site-specific  activities  at  the 
other  two  candidate  sites. 

B.  Development  and  Application  of  the 
Guidelines 

To  implement  section  112(a)  of  the 
1982  NWPA,  the  DOE  published  the 
proposed  "General  Guidelines  for  the 
Recommendation  of  Sites  for  Nuclear 
Waste  Repositories,"  for  review  and 
comment  on  February  13, 1983  (48  FR 
5670).  The  DOE  published  the  final 
version  of  the  Guidelines  on  December 
6, 1984  (49  FR  47714),  after  considering 
public  comments,  consulting  with  the 
designated  agencies,  and  receiving  the 
concurrence  of  the  NRC.  as  required  by 
the  1982  NWPA. 

The  NRC  concurred  on  the  Guidelines 
after  the  DOE  agreed  to  changes  that 
closely  linked  the  Guidelines  to  the 
NRC  regulatory  requirements  of  10  CFR 
part  60  (49  FR  9650).  In  response  to 
comments  requesting  closer  alignm«it 
of  the  Guidelines  to  the  EPA  and  the 
NRC  requirements,  the  DOE  stated  that, 

"In  the  event  of  a  conflict  between  the 
Guidelines  and  either  10  CFR  part  60  (the 
NRC  regulations)  or  40  CFR  Part  191  (the 
EPA  regulations),  these  NRC  and  EPA 
regulations  will  sup>ersede  the  siting 
guidelines  and  constitute  the  operative 
requirement  in  any  application  of  the 
guidelines."  (49  FR  47721) 

Consistent  with  section  112(b)  of  the 
1982  J>4WPA,  the  DOE  used  the 
GuideUnes  in  nominating  five  sites  as 
suitable  for  characterization  and  in 
recommending  to  the  President  the 
three  sites  to  be  characterized  as 
candidate  sites  for  the  first  repository. 
On  May  28, 1986,  the  President 
approved  the  three  sites  recommended 
for  characterization,  including  the 
Yucca  Mountain  site.  The  1987 
amendments  to  the  1982  NWPA 
required  the  DOE  to  characterize  only 
the  Yucca  Mountain  site,  and  to 
terminate  site-specific  activities  at  all 
other  sites. 

In  accordance  with  section  113(b)  of 
the  NWPA,  the  DOE  prepared  a  Site 
Characterization  Plan  (the  SCP)  (1)  for 
characterizing  the  Yucca  Mountain 


site.^  The  SCP  included  a  description  of 
how  the  DOE  proposed  to  apply  the 
Guidelines  within  the  scope  of  the 
plaimed  sHe  characterization  program. 
The  applicability  of  certain  comparative 
provisions  in  the  Guidelines  as  a  result 
of  the  1987  amendments  to  the  1982 
NWPA  was  explained  in  the  SCP.  The 
DCK  stated  that  the  provision  in  the 
Guidelines  for  comparative  evaluations 
of  performance  (10  CFR  960.3-1-5)  was 
no  longer  applicable.  The  DOE  also 
stated  that  the  provision  in  10  CFR 
960.5-l(a)(3),  the  preclosure  system 
guideline  for  Ease  and  Cost  of  Siting. 
Construction,  Operation,  and  Closure, 
for  comparative  evaluation  of  costs 
relative  to  other  siting  options  was  no 
longer  applicable. 

Although  the  SCP  describes  how  the 
DOE  wotild  apply  the  Guidelines  during 
site  characterization  to  evaluate  the  site 
in  light  of  the  1987  amendments,  a 
number  of  entities  indicated  that  they 
remained  unclear  as  to  the  DOE's  futiue 
application  of  the  Guidelines.  Because 
of  the  continuing  confusion  in  this 
regard,  and  because  section  112(a)  of  the 
NWPA,  unchanged  from  the  1982 
NWPA,  and  the  Guidelines  themselves 
contemplate  that  the  DOE  may  revise 
the  Guidelines  from  time  to  time,  the 
DOE  instituted  an  ongoing  dialogue 
with  external  parties  about  the 
Guidelines. 

In  October  1993,  the  DOE  briefed  the 
representatives  of  the  affected  units  of 
local  government  and  the  State  of 
Nevada  on  its  plans  for  activities  related 
to  site  stiitability  evaluation.  The 
members  of  this  group  noted  that 
because  the  development  of  the 
Guidelines  received  broad  public 
exposure  through  publication  in  the 
Federal  Register,  the  DOE's  review  of 
the  GuidelJjQes  also  should  receive 
broad  public  exposure.  In  response,  the 
DOE  pubUshed  a  Notice  of  Inquiry  on 
April  25, 1994  (59  FR  19680)  elidtii^ 
the  views  of  the  public  on  the 
appropriate  role  of  the  Guidelines  in  th» 
evaluation  of  site  suitabiUty  at  Yucca 
Moimtain.  The  E)OE  tixen  conducted  a 
pubUc  workshop  on  May  21, 1994,  in 
Las  Vegas,  Nevada;  to  discuss  the 
Guidelhies  and  other  issues  related  to 
the  process  for  the  evaluation  of  site 
suitability.  The  DOE  also  provided  the 
opportunity  for  the  public  to  submit 
written  comments.  The  comment  period 
ended  on  Jime  24, 1994. 

Following  the  public  meeting  and  the 
close  of  the  public  comment  period,  and 
after  consideration  of  the  conunents 


<  The  documents  mentioned  followed  by  a 
number  enclosed  in  parenthesis  are  fully  identified 
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received,  the  DOE  publidxed  a  notice  in 
the  Federal  Rubier  on  August  4, 1994 
(59  FR  39766),  aimoimcing,  that  it 
would  continue  to  tue  the  Guidelines  in 
10  CFR  pari  960,  as  currently  written 
and  as  explained  in  the  SCP.  The 
detailed  rationale  for  concluding  that 
the  existing  Guidelines  "should  not  be 
amended  at  this  time,"  was  published  in 
a  notice  in  the  Federal  Registar  on 
September  14. 1995  (60  FR  47737).  For 
reasons  stated  below,  the  DOE  has  now 
determined  that  the  Guidelines  should 
be  amended. 

n.  Description  rfPropoeed  Action 

A.  General  IXscussion 

The  IX)E  is  proposing  these 
amendments  to  clarify  and  focus  the 
Guidelines  to  be  used  in  evaluating  the 
suitability  of  the  Yucca  Mountain  site 
for  development  as  a  repository.  The 
amendments  would  concentrate  the 
regulatory  review  on  the  analyses  of 
overall  repository  performance.  This 
would  enhance  the  ability  of  the  DOE  to 
provide  the  public  a  more 
understandable  conclusion  about  the 
suitability  of  the  Yucca  Mountain  site 
for  development  as  a  repository.  To 
provide  this  focus,  a  new  subpart  would 
be  added  to  govern  the  evaliution  of  the 
Yucca  Moimtain  site.  Other  sections  of 
the  Guidelines  would  be  revised  only  as 
needed  to  make  them  consistent  with 
the  new  subpart.  The  Guidelines 
applicable  to  site  screening  and 
comparisons  will  be  preserved  should 
they  be  needed  in  the  future. 

As  detailed  in  the  Background  section 
of  this  Notice,  section  112  of  the  NWPA 
describes  the  steps  to  be  taken  during 
site  screening  and  priw  to  site 
characterization.  The  general  guidelines 
required  by  section  112(a)  were 
developed  in  1983  and  1984  when  the 
EKDE  had  only  a  general  understanding 
of  geologic  dispi^  and  a  mandate  to 
use  the  general  guidelines  to  screen  sites 
in  various  geologic  media.  The  DOE 
then  formulated  a  generic  set  of 
guidelines  to  apply  throughout  the 
entire  siting  process  that  could  be 
applied  to  any  site,  in  any  type  of  host 
rock,  and  in  any  geohyditilogic'setting. 

As  the  DOE  recognized  in  the 
December  6, 1984,  Federal  Register 
notice  publishing  the  Guidelines  (49  FR 
47714),  the  decision  to  recommend  sites 
for  the  developmmt  of  repositories  must 
include  analyses  of  expected  repository 
performance.  However,  because  the 
comparison  of  diaracterized  sites  was 
then  the  focal  point  in  the  final 
recommendation  decision,  the 
contribution  of  engineered  barriers  to 
the  ability  of  a  repository  system  at  each 
site  to  contain  radioactive  wraste  was 
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minimized  (49  FR  47714.  47729).  The 
DC£  response  to  comments  that  stressed 
the  importance  of  using  system-analysis 
techniqiies.  rather  than  treating  each 
{actor  (e.g.,  geohydrology) 
independently,  was  that  "the  final 
comparisons  of  the  sites  are  to  be  based 
on  the  system  guidelines"  (49  FR  47714, 
47732).  The  DOE  also  explained  that 
Part  960  consisted  of  general  guidelines 
and  that  site-specific  consideration* 
were  not  appropriate  at  that  time  (49  FR 
47714,  47734).  The  DC«  has  decided 
that  it  is  now  time  for  a  site-specific 
evaluation  of  overall  system 
performance  at  Yucca  Mountain. 

Initially,  the  DOE  planned  a  broad 
characterization  program  at  Yucca 
Mountain  to  ensure  that  all  important 
scientific  and  technical  issues  would  be 
identified  and  addressed.  The  DOE 
recognized  that  the  iterative  nature  of 
site  characterization  would  drive  the 
broad-based  plan  into  a  more  narrowly 
focused  program.  Section  113c  of  the 
NWPA  provides  that  the  DOE  may 
conduct  only  such  site  characterization 
activities  as  it  determines  are  necessaiy 
to  evaluate  the  suitability  of  Yucca 
Mountain  for  submitting  a  construction 
authorization  application  to  the  NRC 
and  to  comply  with  the  National 
Environmental  Policy  Act  of  1969.  That 
Congress  intends  the  DOE  to  focus  the 
work  at  Yucca  Mountain  on  only  that 
which  is  necessary  to  determine  site 
suitability  was  recently  reinforced  in  the 
Conference  Report  on  the  Fiscal  Year 
1996  Energy  and  Water  Development 
Appropriations  Act,  H.R.  Rep.  No.  293. 
104th  Cong.,  Ist  Sess.  68  (1995).  In  the 
Conference  Report  the  confiarees 
directed  the  Department  to  refocus  the 
repository  program  on  completing  the 
core  scientific  activities  at  Yucca 
Mountain  and  provided  that  the 
Department's  goal  should  be  to  collect 
the  scientific  hiformation  needed  to 
determine  the  suitability  of  the  Yucca 
Mountain  site. 

On  fune  12, 1996,  OCRWM  released 
its  revised  Program  Plan  (2)  which 
addressed  the  direction  oi  Congress  in 
the  Fiscal  Year  1996  Appropriation 
legislation.  It  also  recognized  the  great 
deal  of  progress  made  in  the  evaluation 
and  imderstanding  of  the  Yucca 
Mountain  site  since  implementing  the 
Qvilian  Radioactive  Waste  Management 
Program  Plan  (3),  published  in 
December  1994.  Consistent  with  the 
policy  direction  from  Congress,  the 
revised  Program  Plan  explained  that  as 
part  of  Fiscal  Year  1996  implementation 
of  the  restructured  repository  program, 
OCRWM^would  propose  amending  the 
Guidelines  to  provide  a  more  effidmt 
and  understandable  process  for 
evaluating  the  Yucca  Mountain  site.  The 


revised  Program  Plan  was  endorsed  in 
the  Conference  Report  on  the  Enei^gy 
and  Water  Development  Appropriations 
Act.  1997.  H.R.  Rep.  No.  782,  104tii 
Cong.,  2d  Sess.  82  (1996),  by  the 
conferees  directing  that  the 
appropriated  funds  be  used  in 
accordance  with  the  revised  Program 
Plan.  •  ^• 

Based  on  the  DCK's  accumulated 
knowledge,  and  significantly  enhanced 
understanding  of  the  Yucca  Moimtain 
site  and  geologic  disposal,  the  DOE  has 
now  determined  that  a  system 
performance  assessment  approach 
provides  the  most  meaningful  method 
for  evaluating  whether  the  Yucca 
Motmtain  site  is  suitable  for  ^    ^  ^ 

development  as  a  repository.  The 
performance  assessments  (4-6) 
conducted  to  date  have  consistentiy 
driven  the  DOE  to  focus  its  evaluation 
of  the  Yucca  Mountain  site  on  those 
aspects  most  important  to  predicting 
how  the  overall  system  will  perform  in 
isolating  and  containing  waste. 

The  DOE  now  understands  that  only 
by  assessing  how  specific  design 
concepts  will  work  within  the  natiiral 
system  at  Yucca  Mountain,  and 
comparing  the  results  of  these 
assessments  to  the  applicable  regulatory 
standards,  can  the  DOE  reach  a 
meaningful  conclusion  regarding  the 
site's  suitability  for  developmeqt  as  a 
repository.  The  proposed  amendments 
to  the  Guidelines  would  require  a 
comprehensive  evaluation  focused  <m 
whether  a  geologic  repository  at  the 
Yucca  Mountain  site  would  adequately 
protect  the  public  and  the  environment 
from  the  hazards  posed  by  high-level 
radioactive  waste  and  spent  nuclear 
fiieL  This  apiMroach  would  include 
consideration  of  technical  factors  in  an 
integrated  manner  within  the  system 
postclosure  and  preclosure  qualifying 
conditions.  Discrete,  independent 
findings  on  individual  tecJmical  factors 
would  not  be  required. 

The  proposed  amendments  would 
focus  the  site  smtability  evaluation  of 
Yucca  Mountain  on  a  determination  of 
whether  the  expected  system 
performance  will  meet  both  the  site- 
specific  public  health  and  safety 
standards  that  the  EPA  is  establishing 
under  section  801  of  the  Energy  Policy 
Act  of  1992  and  the  applicable  NRC 
regulations.  Compliance  with  these 
requirements  is  the  core  of  the  approach 
proposed  as  subpart  E  to  part  960.  The 
proposed  amendments  are  being 
submitted  to  the  NRC  and  the  DOE  will 
obtain  its  concurrenoe.in  aooordance 
with  10  CFR  960.1. 


1.  Congressional  Direction 

Since  the  TXJE  promulgated  the 
Guidelines.  Congress  has  made  major 
changes  to  the  framework  for 
developing  a  geologic  repository.  In 
1987,  the  NWPA  designated  Yucca 
Mountain  as  the  only  potential 
repository  site  to  be  characterized, 
thereby  eliminating  the  comparison  of 
multiple  characterized  sites.  Although 
the  DOE  did  not  revise  the  Guidelines 
at  that  time,  it  recognized  in  its  SCP  that  . 
not  all  of  the  technical  factors  cited,  in 
the  Guidelines  would  be  equally 
significant  to  the  evaluation  of  the 
Yucca  Mountain  site. 

In  section  801  of  the  Energy  Policy 
Act  of  1992,  Congress  directed  the  EPA 
to  promulgate  new  site-specific  health 
and  safety  standards  for  protecting  the 
public  fh>m  radioactive  releases  at  a 
repository  at  Yucca  Mountain.  These 
standards  will  replace  the  general 
enviromnental  standard  for  geologic 
repositories  (40  CFR  part  191)  for 
application  at  the  Yucca  Mountain  site. 
In  the  Energy  Policy  Act  of  1992, 
Congress  also  directed  the  NRC  to  revise 
its  regulations  to  be  consistent  with  the 
new  EPA  standards. 

In  the  Conference  Report  on  the  Fiscal 
Year  1996  Energy  and  Water 
Development  Appropriations  Act, 
Congress  directed  the  Program  to  focus 
on  only  those  activities  necessary  to 
assess  the  pwrformancr  of  a  repository  at 
the  Yucca  Mountain  site  and  to  collect 
the  scientific  information  needed  to 
determine  the  site's  suitability  (H.R. 
Rept.  No.  293,  104th  Cong..  1st  Sess.  68 
(1995)).  The  OCRWM  responded  by 
revising  its  Program  Plan.  Part  of  the 
revised  Program  Plan  approach  is  the 
development  of  a  proposal  to  amend  the 
Guidelines  for  site-specific  application 
at  the  Yucca  Mountain  site.  Congress    - 
indicated  its  approval  of  the  revised 
Program  Plan  in  the  Conference  Report 
on  the  Energy  and  Water  Development 
Appropriations  Act,  1997,  H.R.  Rep.  No. 
782. 104th  Cong..  2d  Seas.  82  (1996).  by 
directing  "that  the  appropriated  funds 
be  used  in  accordance  with  the  Civilian 
Radioactive  Waste  Management  Draft 
Program  Plan  issued  by  the  Department 
in  May  1996*  *  *  " 

The  DOE  is  propnising  these 
amendments  now  in  response  to  the 
Congressional  direction  provided  as  part 
of  the  Fiscal  Year  1996  appropriation 
process.  The  focused  approaai  in  this 
proposal  is  part  of  the  revised  Program 
.  Plan  that  was  developed  based  on 
Congressional  guidance  and  the 
technical  underatanding  gained  fiom 
characterization  w(Kk  performed  at 
Yucca  Mountain. 
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2.  Understanding  Gained 

The  DOE  has  been  considering  Yucca 
Mountain  as  a  p>otential  site  for  a 
repository  since  1978.  Formal  site 
chiaracterization  studies  began  following 
the  publication  of  the  SCP  in  December 
1988.  The  DOE  has  recently  produced 
results  in  foiir  major  areas  fundamental 
to  advancing  the  ability  to  evaluate  this 
site,  and  geologic  disposal,  to  the  point 
that  a  system  approach  is  now 
appropriate.  These  four  areas  are:  (1) 
Analysis  and  integration  of  data 
collected  from  the  surface-based  testing 
and  regional  studies;  (2)  examination  of 
the  i>otential  repository  horizon  made 
possible  by  the  excavation  of  the 
Exploratory  Studies  Facility  (ESF);  (3) 
the  site-specific  conceptual  design  of 
the  engineered  facilities,  both  suirface 
and  underground;  and  (4)  performance 
assessment  analyses. 

The  DOE  began  collecting  surface- 
based  test  data  at  the  site  and  from  the 
surrounding  region  in  the  late  1970s,  as 
described  in  the  Environmental 
Assessment  (7)  and  the  SCP.  In  iec«)t 
years,  project  scientists  have  undertaken 
a  concerted  efibrt  to  analyse  and 
integrate  these  data  in  order  to 
formulate  a  better  understanding  of  the 
site.  Several  reports  (8-16)  issued  in 
1996  have  significantly  contributed  to 
that  imderstanding.  These  analyses 
involve  compiling  the  data  collected 
and  developing  process  models  to 
describe  each  of  the  characteristics  of 
the  site.  Further,  data  integration  is 
proceeding  bom  cross-disciplinary 
discussions  among  the  scientists  and 
through  consiiltations  with  experts 
outsidhB  of  the  pro)ef:t  The  result  is  a 
rapidly  evolving  imderstanding  of  the 
natural  system  at  the  site  and  how  the 
natural  system  would  function  as  part  of 
a  r^xwitory  system. 

Construction  of  the  ESF  has  provided 
the  opportunity  for  direct  imderground 
observations  and  testing.  Data  obtained 
from  the  potential  repository  host  rock, 
together  with  the  analysis  of  data  bom 
sur&ce-based  studies  (17-20),  have 
significantly  improved  the 
understanding  of  site  conditions.  For 
example,  the  rock  quality  at  the 
repository  level  generally  confirms  the 
assiunptions  upon  which  the  projected 
area  for  the  statutory  limit  of  70.000 
metric  tons  of  heavy  metal  was  based. 
No  new  major  faults  have  been  found 
and  some  feults,  when  observed 
undergroimd,  are  less  structurally 
significant  than  expected  from  surCaoe- 
based  studies. 

The  DOE  has  now  advanced  its  site- 
specific  conceptual  design  (21)  to  focus 
on  the  surface  and  subsurface  facilities, 
the  waste  package,  and  a  concept  of 


operations  to  describe  how  an 
operational  repository  would  function  at 
Yucca  Moimtain.  This  focus  allows 
project  engineers  to  develop  process 
models  to  expUcitly  analyze  such 
factors  as  potential  repository  materials 
and  layout,  the  thermal  load  imposed  on 
the  8)rstem  by  waste  emplacement,  and 
the  performance  of  the  engineered 
barrier  system. 

The  models  needed  to  evaluate 
repository  system  performance  at  the 
Yucca  Mountain  site  continue  to 
beccnne  more  detailed  and  more 
representative  of  site  conditions  and 
engineered  system  behavior. 
POTformance  assessments  are  analyses 
used  to  predict  or  estimate  the  bebavicv 
of  a  system  based  on  a  given  set  of 
conditions.  The  assessments  take  into 
consideration  the  inherent  uncertainties 
in  the  data  and  models  used,  and  permit 
the  evaluation  of  the  significance  of  ' 
these  uncertainties  in  predicting 
performance  for  thousands  of  years  into 
the  future.  Performance  assessments 
called  'Total  System  Performance 
Assessments,"  were  conducted  in  1991, 
1993,  and  1995,  and  another  iteration  is 
underway.  The  amount  of  detail  in  the 
models  and  the  amount  of  data  available 
have  increased  with  each  iteration. 

The  results  of  these  performance 
assessments  describe  what  the 
repository  system  will  be  capable  of  and 
how  it  will  function  through  time.  For 
example,  the  performance  assesanents 
have  confirmed  that  among  the  most 
important  characteristics  of  the  Yucca 
Mountain  site  and  its  suitabiUty  for 
repository  development  are  the  amount 
of  water,  the  flow  pathways,  and  the 
rate  at  which  water  flows  through  and 
away  bom  the  repository  area.  The 
repository  system  performance  models 
will  enable  the  DOE  to  predict,  with 
greater  confidence,  the  way  water  moves 
through  the  site  and  how  this  afiiacts 
repository  performance. 

By  evaluating,  through  system 
performance  assessments,  the 
conclusions  reached  from  analysis  and 
integration  of  sxirface-based  test  data, 
the  observations  and  testing  in  the  ESF, 
and  the  site-specific  advanced 
conceptual  design,  die  DOE  will  be  able 
to  reach  informed  conclusions  regarding 
the  suitability  of  the  site  for 
development  as  a  repository. 

Information  on  the  general  approach 
that  the  DOE  will  take  in  performing 
this  work  is  available  in  the  1996 
Revision  I  to  the  Program  Plan.  Mere 
specific  information  on  the  nature  and 
extent  of  changes  to  previously  plaimed 
activities  is  available  in  the  Progress 
Reports  that  the  DOE  issues 
semiannually  pursuant  to  section 
113(b)(3).  The  most  recently  issued 


Progress  Report  (22)  was  distributed  on 
October  8, 1996. 

B.  Proposed  Revisions 

Because  section  160  of  the  NWPA 
provides  that  Yucca  Mountalh  is  to  be 
the  sole  site  to  be  characterized  by  the 
DOE  under  sectitm  113  of  the  NWPA. 
the  proposed  amendments  would 
estabUsh  a  discrete  set  of  site-specific 
guidelines  for  evaluating  the  suitabiUty 
of  Yucca  Mountain  for  development  as 
a  repository.  The  site-specific  giiidelines 
proposed  for  Yucca  Mountain  would  be 
added  to  part  960  in  a  new  subpart  E. 
Subpart  B,  the  "Implementation 
Guidelines,"  would  be  amended  to 
reflect  the  adoption  of  the  new  subpart 
E  and  provide  the  procedure  and  basis 
for  applying  the  new  guidelines  in 
subpart  F.  Subparts  C  and  D  would  be 
retained  for  potential  future  application 
in  the  event  that  it  is  determined  that 
Yucca  Mountain  is  not  suitable  for 
development  as  a  repository  and  other 
sites  are  identified  as  potential 
candidate  sites  for  site  characterization. 

The  {Mt)posed  subpart  E  would  focus 
on  the  ability  of  aj«positor>'  system  at 
the  Yucca  Mountain  site  to  protect 
public  health  and  safety  by  adequately 
containing  and  isolating  waste,  rather 
than  on  evaluating  each  technical  aspect 
of  the  site  independentiy.  This  new 
subpart  would  represent  a  change  for 
evaluating  Yucca  Mountain  from  the 
Guideline's  general  site  screening  and 
comparison  approach  to  a  site-specific 
system  performance  approach. 

The  results  of  integrated  assessments 
of  system  perfonnance  in  Subpart  E 
would  provide  a  more  meanii^gful 
indicator  of  the  ability  of  a  repository  to 
protect  pubhc  health  and  safety,  before 
and  after  permanent  closxue,  than 
would  separate  evaluations  of 
individual  site  characteristics.  For 
example,  a  geologic  structural  feature 
that  provides  a  fast  pathway  for  ground- 
water flow  through  the  mountain  may 
seem  a  detriment  when  considered 
alone  but,  when  considered  in 
conjunction  with  a  specific  re{>oatory 
design,  may  act  beneficially  by 
dhanneling  flow  away  from  the  waste 
and  thus  reducing  the  potential  for 
ground-water  ccmtact  with  the  waste 
packages. 

In  conducting  performance 
assessments,  the  DOE  uses  computer 
and  mathematical  models  to  evaluate 
the  ability  of  the  geologic  repository  to 
contain  and  isolate  hi^-level 
radioactive  waste.  This  may  include  the 
use  of  mathematical  models  of  site 
processes  such  as  water  flow  in  the 
geologic  setting  and  engineering 
processes  such  as  corrosion  of  Ute  waste 
packages  as  part  of  the  assessment  of 
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overall  repository  system  perfannanoe. 
To  evaluate  potential  radiation  exposure 
to  the  public,  performance  assessments 
use  biosphere  models  that  describe  the 
pathways  by  which  individuals  in  the 
vicinity  of  Yucca  Mouirtain  might 
receive  radiation  doses.  Perfbrmanoe 
assessments  are  iterative,  so  that 
insights  gained  firom  each  assessment, 
together  with  new  scientific  and 
engineering  information  and 
improvements  in  the  models 
themselves,  are  used  to  guide 
subsequent  assessments. 

The  general  provisions  of  subpart  A 
and  the  implonentation  guidelines  of 
subpart  B  would  be  revised  to  reflect  the 
addition  of  the  Yxicca  Mountain  site- 
specific  guidelines  in  subpart  E,  and  to 
be  consistent  with  the  NWPA.  The 
proposed  revisions  would  preserve  the 
existing  portions  of  the-Guidelines  that 
are  applicable  to  site  screening  and  to 
comparing  sites  in  varied  geologic 
settings  as  provided  in  section  112(a)  of 
the  NWPA.  Additional  revi8i(»s  would 
be  incorporated  throughout  the 
Guidelines  only  as  needed  to  explidtiy 
accommodate  the  addition  of  subpart  E. 

Consistent  with  the  existing  structure 
of  the  Guidelines,  the  site-specific 
guideliiMS  proposed  in  subpart  E  would 
include  postclosure  and  preclosure 
system  guidelines.  The  postclosure 
system  and  preclosure  radiological 
safety  system  guidelines  propoted  as 
"qualiMng  conditions"  in  subpart  E 
would  be  essentiaUy  the  same  as  their 
coimterparts  in  subparts  C  and  D,  except 
that  these  amendments  would  recognize 
the  changes  in  the  reguJatory  standards 
mandated  by  the  Energy  Policy  Act  of 
1992.  Because  40  CFR  part  191  is  no 
longer  the  applicable  standard  for  the 
Yucca  Mountainsite,  the  new  system 
performance  guidelines  would  apply  the 
EPA's  final  rule  for  site-specific  public 
health  and  safety  standards  when  they 
are  issued  and  in  efiiect.  The  preclosure 
system  guideline  would  also  apply  the 
NRC  regulations  applicable  to  Yucca 
Moimtain  during  the  preclosure  period. 

The  original  siiites  of  technical 
guidelines  in  subparts  C  and  D  consider 
characteristics  that  might  be  important 
at  any  type  of  site  in  any  geologic  or 
hydrologic  setting  and  provide  a  basis 
for  comparing  sites.  Corresponding 
technical  guidelines  are  not  propc»ed  in 
subpart  E.  The  performance  assessments 
in  subpart  E  will  consider  all  of  the 
significant  technical  aspects  of  the  site 
and  demonstrate  through  sensitivity 
analyses  which  characteristics  are  most 
important. 

The  preclosure  system  guidelines  in 
subpart  D,  other  than  the  one  for 
radiological  safety  (§960.5-1  (a)(1)), 
were  originally  intended  to  provide  a 


broad  basis  for  site  evaluation  and  for 
OHnparisons  among  multiple 
characterized  sites,  prior  to  site      ^  •>; . 
recommendation  under  the  1982    - 
NWPA.  Sections  113  and  160  of  the 
NWPA  now  direct  the  DC£  to 
characteriae  only  the  Yucca  Mountain 
site  to  determine  its  siutability  for 
development  as  a  repository.  In  the 
absence  of  a  need  to  consider  siting 
alternatives,  the  DOE  is  not  specifying 
separate  system  guidelines  for 
envirtmmental,  socioeconomic  and 
transportation  considerations  in  subpart 
E,  as  it  did  in  §  960.5-1  (a)(2)  of  subpart 
D.  The  DOE  will  not  require  or  make 
findings  with  regud  to  such 
considerations  as  part  of  any  evaluation 
of  the  suitatnlity  of  the  Yucca  Mountain 
site  for  recommendation.  The  provisions 
of  subpart  D,  §  960.5-l(a)(3),  relating  to 
the  fe^bility  of  constructing,  operating, 
and  closing  a  repository  at  the  Yiicca 
Moimtain  site  also  are  not  incorporated 
in  subpart  E.  Absent  the  need  to  develop 
a  broad  basis  for  comparative 
evaluations,  such  considerations  are 
most  appropriately  dealt  with  as  part  of 
the  repository  design  process  and  in  the 
evaluation  of  the  performance  of  any 
design  concept  with  respect  to  the 
radiological  protection  requirements  of 
the  preclosure  system  gmdeline  in 
subpart  E. 

Tbe  reqiiirement  in  §  960.5-l(a)(2)  of 
subpart  D  to  adequately  protect  the 
public  and  the  environment  from 
hazards  posed  by  the  disposal  of 
radioactive  waste  is  the  essence  of  the 
preclosure  system  guideline  proposed  as 
§  960.6-2.  Separately,  as  part  of  the 
Environmental  Impact  Statement  that 
will  be  prepared  pursuant  to  section  114 
of  the  NWPA,  the  DOE  will  thoroughly 
explore  potential  impacts  to  the 
environment  as  a  result  of  developing  a 
repository  at  Yucca  Mountain.  The  DOE 
will  consider  the  information  presented 
in  the  Environmental  Impact  Statement, 
and  the  results  of  its  evaluation  of  the 
Yucca  Moimtain  site  under  subpart  E,  in 
making  any  recommendation  that  the 
site  be- developed. 

1.  General  Provisions  (subpart  A)^< 

This  section  of  the  Guidelines 
consists  of  the  statement  of  applicability 
of  the  Guidelines  and  the  definitions. 
Revisions  proposed  to  this  section 
would  establish  the  applicability  of  the 
new  subpart  E  to  the  evaluation  of  the 
Yucca  Mountain  site  for  development  as 
a  repository  while  preserving  the 
general  comi>arative  siting  process 
originally  defined  in  the  Giiidelines  and 
would  remove  inconsistencies  with  the 
1987  amendments  to  the  1982  NWPA 
and  the  Energy  Policy  Act  of  1992. 
Revisions  are  proposed  for  some  of  the 


definitions  to  make  the  terms  consistent 
with  the  NWPA  and  to  accommodate 
programmatic  changes  instituted  since 
the  Guidelines  were  written. 

Section  960.1    AppUcabitity 

The  statement  of  applicability  would 
establish  that  these  are  the  Guidelines 
developed  in  accordance  with  sections 
112(a)  and  113(b)(l)(A)(iv)  of  the 
NWPA.  h  is  the  intent  of  these 
amendments  to  continue  to  apply 
subparts  C  and  D  of  10  CFR  part  960  as 
the  General  Guidelines  providing  "the 
primary  criteria  for  the  selection  of  sites 
in  various  geologic  media"  as  required 
by  section  112(aT  The  comparative 
aspects  of  the  regulation  would  be 
preserved  for  use  if  the  DOE  ever  needs 
to  use  the  process  to  select  other  sites 
for  characterization  through  a 
comparative  screening  process. 

The  proposed  amendments  would 
account  for  the  1987  amendments 
beginning  with  the  insertion  of  the 
words  "as  amended"  after  "Nuclear 
Waste  Policy  Act  of  1982"  in  the  first 
sentence.  Section  113(b)(l)(A)(iv)  of  die 
Act  would  also  be  referenced  in  the  first 
sentence  to  indicate  that  these 
Guidelines  would  x»ntain  the  criteria  to 
determine  the  suitability  of  the 
candidate  site  for  location  of  a 
repository.  A  new  second  sentence 
would  be  inserted  to  make  explicit  that 
subpart  B  explains  the  procedure  and 
basis  for  applying  the  guidelines  in 
subparts  C.  D,  and  E.  Tbe  second 
sentence  would  now  state  that  the 
Guidelines  in  subparts  C  and  D  will  be 
used  for  comparative  suitability 
evaluations  made  pursuant  to  section 
112(b).  The  final  phrase,  "and  any 
preliminary  suitability  determinations 
required  by  section  114(f)"  would  be 
deleted  because  this  requirement  was 
removed  from  section  114(f)  by  the  1987 
amendments.  This  phrase  would  be 
replaced  by  a  new  fourth  sentence 
stating  that  "Only  subpart  E  will  be 
used  for  evaluating  the  suitability  of  the 
Yucca  Mountain  site  pursuant  to  section 
113(b)(l)(A)(iv)." 

These  revisions  would  recognize  XjatH 
the  EPA  standards  promulgated  under 
40  CFR  part  191  no  longer  apply  to  the 
Yucca  Mountain  site.  Section  801  of  the 
Enogy  Policy  Act  of  1992  reqiiires  the 
EPA  to  issue  site-specific  public  health 
and  safety  standards  as  "the  only  such 
standards  applicable  to  the  Yucca 
Mountain  site."  Therefore,  the  third 
sentence,  stating  that  these  guidelines 
are  intended  to  complement  the 
requirements  set  forth  in  the  Act,  10 
CFR  part  60,  and  40  CFR  part  191, 
would  be  deleted.  The  fifth  sentence  is 
revised  to  more  clearly  state  that  the  . 
DOE  recognizes  NRC  )urisdiction  for  the 
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resolution  of  differences  between  the 
guidelines  and  the  NRC  regulaticHis.  The 
sixth  sentence  would  be  deleted  as 
unnecessary. 

Section  960 Jl    Definitioas 

Revisions  to  the  terms  and  definitions 
are  proposed  to  reflect  the  legislative 
and  programmatic  changes  since  the 
Guidelines  were  originally  written.  The 
definition  of  the  term  "Act"  would 
recognire  the  1987  amendmrats  in  its 
use  throughout  the  regulation.  The 
terms  "Application"  and  "Evaluation" 
would  include  references  to  subpart  E 
for  the  Yucca  Mountain  site  in  additicm 
to  references  to  subparts  C  and  D.  The 
definition  of  "Qosiire"  would  include 
ramps  to  acknowledge  the  use  of 
inclined  ramps  at  Yucca  Mountain  in 
addition  to  vertical  shafts.  The  term 
"Determination"  would  now  aprply  to 
subparts  C  and  D  for  purposes  of 
decisions  of  suitability  for  site 
characterization,  and  to  subpart  E  for 
purposes  of  decisions  of  suitability  for 
repository  development. 

2.  Implementation  Guidelines  (subpart 

B)  V 

Section  960.3    Siting  provisions 

The  implementation  guidelines  in 
subpart  B  establish  the  procedure  and 
basis  for  applying  the  postclosure  and 
preclosure  guidelines  of  subparts  C  and 
D  to  the  siting  process  when  site 
recommendation  for  characterization  is 
to  be  made  from  multiple  candidate 
sites.  In  general,  references  to  subpart  E 
would  be  added  to  the  implementation 
guidelines  in  subpart  B  wherever 
subpart  C  and  D  are  mentioned  to 
ensure  consistency  and  clarity  in  the 
distinctions  between  the  two  sets  of 
postclosure  and  preclosure  guidelines. 
Subpart  B  would  be  revised  only  to  the 
extent  necessary  to  accommodate  the 
insertion  of  subpart  E  into  the 
regulation. 

The  first  sentence  of  section  960.3 
would  be  replaced  by  two  sentences. 
The  first  would  state  that  the  guidelines 
of  subpart  B  establish  the  procedure  and 
basis  for  applying  the  guidelines  in 
subparts  C,  D,  and  E.  Tlie  new  second 
sentence  would  explain  that  the 
guidelines  of  subparts  C  and  D  apply  to 
comparative  evaluations  of  multiple 
sites  for  suitability  for  characterization. 
The  original  second  sentence  would  be 
revised  to  include  the  word  comparative 
in  reference  to  those  parts  of  the  siting 
process  that  reqmre  consideration  of 
various  settings  and  consultation  with 
various  affected  units  of  govenunent.  A 
new  final  sentence  would  be  added  to 
explicitly  state  that  the  guidelines  of 
subpart  E  apply  to  evaluations  of  the 


suitability  of  the  Yucca  Mountain  site 
for  development  as  a  repository. 

Section  960.3-1  would  be  revised  by 
replacing  a  phrase  in  the  final  sentence 
to  clarify  that  §  960.3-1-5,  Baas  for  Site 
Evalxiations.  establishes  the  basis  for 
applying  subparts  C,  D  and  E.  Section 
960.3-1-1  to  S  960.3-1-4-4  requires  the 
consideration  of  various  site  settings 
and  types  in  precharacterization 
screening  and  describe  the  types  of 
evideiKX  needed  at  each  step  in  the 
sequence  of  siting  decisions.  No  changes 
are  proposed  to  these  sections  because 
they  are  already  consistent  with  the 
proposed  amendments  to  the  existing 
regulation  and  the  proposed  addition  of 
subpart  E. 

Section  960.3-1-5  provides  the  basis 
for  evaluations  of  individual  sites  and 
OHnparisons  between  and  among  sites. 
This  section  provides  that  the 
guidelines  of  subparts  C  and  D  apply  to 
the  screening  and  selection  of  sites 
through  the  recommendation  of 
candidate  sites  for  characterization. 
Because  the  NWPA  now  requires  that 
only  the  Yucca  Mountain  site  be 
characterized  and  evaluated  for 
suitability  for  development  as  a 
repository,  the  prop(»ed  amendment 
would  refer  to  subpart  E  as  the  basis  for 
this  evaluation.  This  section  would  be 
divided  into  three  subsections  to  make 
the  following  two  distinctions.  First,  it 
would  distinguish  between  evaluations 
of  sites  leading  to  recommendations  for 
characterization  and  the  evaluation  of 
the  Yucca  Moimtain  site  for 
development  as  a  repository.  Second,  it 
would  distinguish  the  basis  for 
evaluating  individual  sites  fiom  the 
basis  for  comparing  multiple  sites. 

The  subsection  heading  "(a)  General 
Provisions,"  is  inserted  at  the  begiiming 
of  the  section.  This  newly  designated 
subsection  would  consist  of  the  first  two 
sentences  of  §  960.3-1-5  with  the 
following  revisions.  A  proposed 
addition  to  the  first  sentence  would 
specify  that  the  evaluation  of  the 
suitability  of  the  Yucca  Mountain  site 
for  development  as  a  repository  would 
be  based  on  the  guidelines  in  subpart  E. 
The  second  sentence,  assigning  primary 
significance  to  the  postclosure 
guidelines,  except  during  the  screening 
of  potentially  acceptable  sites  (the  first 
of  the  four  decisions  in  the  siting 
process  sequence  set  forth  in  §960.3-1" 
4),  would  ex«npt  subpart  E  from  this 
ranking  of  the  guidelines.  The 
guidelines  were  ranked  to  reflect  the 
fundamental  purpose  of  a  repository  to 
provide  Icmg-term  isolation  of 
radioactive  waste  and  to  facilitate 
comparisons  of  sites  where  seme  site 
attributes  under  the  Guidelines  may  be 
similar.  The  ranking  would  not  apply  to 


subpart  E  because  it  would  serve  no 
comparative  pxirpose.  To  clarify  this 
distinction  between  evaluating 
individual  sites  and  ranking  the 
guidelines  for  comparisons  of  multiple 
dtes,  the  word  "comparisons"  would 
replace  "evaluations"  in  the  second 
sentence  of  subsecticHi  (a). 

The  subsection  heading  "(b)  Site 
Evaluations,"  would  be  inserted  before 
the  third  sentence  in  §  960.3-1-5  to 
create  a  new  subsection  containing  the 
third  through  tenth  sentences  of  tbis 
section  revised  as  follows.  This 
subsection  wotild  separate  the  process 
and  basis  for  evaluating  individual  sites 
from  the  process  for  comparing  multiple 
sites  under  the  proposed  stibsection  (c). 
The  description  of  the  arrangement  of 
the  Guidelines  would  now  refer  directly 
to  subparts  C  and  D  where  the  system 
guidelines  have  corresponding  technical 
guidelines.  A  sentence -would  be  added 
for  clarity,  after  the  eighth  sentence, 
stating  that  subpart  E  does  not  contain 
corresponding  technical  guidelines. 
This  sffiitence  is  added  because  the 
proposed  subpart  E  use  of  system 
guidelines  would  consider  the  full  range 
of  relevant  site  conditions  embodied  in 
any  technical  guidelines.  The  proposed 
system  guideline  approach  of  subpart  E 
would  not  eliminate  or  disguise 
consideration  of  any  specific 
characteristic  of  the  Yucca  Mountain 
site  that  may  aflect  repository 
performance.  Indeed,  the  relevant 
technical  factore  in  subparts  C  and  D 
wo\ild  still  be  considered;  but,  rather 
than  each  being  evaluated  against  a 
specific  independent  technical 
guideline,  the  factors  would  be 
considered  for  their  role  in  the  syston's 
performance.  The  ninth  (now  tenth) 
sentence  of  this  subsection  would  be 
revised  to  explain  that  subpart  E  would 
be  used  to  evaluate  the  Yucca  Mountain 
site.  The  final  sentence  would  be 
revised  to  explain  that  disqualification 
of  a  site  depends  on  findings  made 
regarding  the  "applicable"  qualifying  or 
disqualifying  conditions.  For  the 
diaracterization  work  at  Yucca 
Mountain,  the  "applicable"  conditions 
would  be  the  qualifying  conditions  in 
§960.6. 

The  subsection  heading  "(c)  Site 
Comparisons,"  would  be  inserted  before 
the  eleventh  sentence  of  §  960.3-1-5. 
The  subsection  would  consist  of  the 
remainder  of  this  section  revised  as 
follows.  The  first  sentence  would  now 
include  a  specific  refarence  to  subparts 
C  and  D  to  avoid  confusion  with  ^bpart 
E.  The  portion  of  the  sentence 
referencing  §  960.3-2-4,  "performed  to 
support  the  recommendation  of  sites  for 
the  development  of  repositories  in 
§  960.3-2-4."  would  be  deleted.  This 
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deletion  would  recognize  that  §  960.3- 
2-4.  "Rsconunendation  of  sites  for  the 
development  of  repositories."  would  be 
revised  to  no  longer  include 
comparisons  of  characterized  sites.  The 
next  sentence,  defining  the  accessible 
environment,  would  be  deleted  because 
that  term  is  already  defined  in  §  960.2. 
The  repetition  of  the  definition  is 
unnecessary  and  potentially  confusing. 

Section  960.3-2  addresses  the  four 
steps  in  the  comparative  siting  process 
in  §§960.3-2-1  through  960.3-2-4. 
Sections  960.3-2-1  through  960.3-2-3 
address  the  three  steps  in  the  process 
that  were  completed  before  the  1987 
amendments  designated  Yucca 
Mountain  as  the  sole  site  to  be 
characterized.  Although  these  steps 
were  successfully  completed  with 
regard  to  the  Yucca  Moimtain  site,  they 
are  still  found  in  section  112  of  the 
NWPA,  and  could  possibly  be  used  to 
evaluate  another  or  other  sites  in  the 
future.  Therefore,  no  changes  an 
proposed  to  these  sections. 

Section  960.3-2—4,  "Recommendation 
of  sites  for  the  development  of 
repositories,"  establishes  the  process  for 
the  fourth  and  final  step  in  the  siting 
process.  This  section  refers  to  multiple 
characterized  candidate  sites  for  the 
development  of  the  first  repository,  or 
subsequent  repositories.  It  would  now 
recognize  Yucca  Mountain  as  the  sole 
candidate  site  that  may  be 
recommended  under  section  114  of  the 
NWPA.  The  title  would  be  revised  to 
"Recommendation  of  a  site  for  the 
development  of  a  repository."  The  first 
sentence  would  now  explain  that  the 
Yucca  Moimtain  site  shall  be  evaluated 
on  the  basis  of  the  guidelines  in  subpart 
E.  Because  section  114  of  the  NWPA 
now  provides  only  for  the 
recommendation  of  the  Yucca  Mountain 
site  if  it  is  found  suitable  for 
development  as  a  repository,  the  final 
sentence  would  refer  specifically  to  the 
Yucca  Mountain  site  and  all  references 
to  other  candidate  sites  woidd  be 
deleted.  If  the  Yucca  Mountain  site  is 
found  unsuitable,  NWPA  subsection 
113(c)(3)(F)  requires  the  Secretary  to 
report  to  Congress  recommendations  for 
further  action  to  assiire  the  safe, 
permanent  disposal  of  spent  nuclear 
fuel  and  high-level  radioactive  waste, 
including  the  need  for  new  legislative 
authcmty. 

3.  Yucca  Mountain  Site  Guidelines 
(subpart  E) 

Section  960.6  Yucca  Mountain  Site 
Guidelines 

The  postclosure  and  preclosure 
system  guidelines  of  subpart  E  would 
each  ocmtain  a  single  qualifying 


condition  that  the  geologic  repository  at 
Yucca  Mountain  must  meet  in  order  for 
the  Bite  to  be  foimd  suitable  for 
development  as  a  repository.  The    *  •^■ 
qualifying  condition  in  both  cases 
would  provide  that  the  geologic 
repository  shall  be  capable  oflimiting 
radioactive  releases  as  required  by  the 
site-specific  standards  to  be 
promulgated  by  the  EPA  pursuant  to  the 
Energy  PoUcy  Act  of  1992.  The  DOE 
would  not  reach  a  determination  on  the 
suitability  of  the  Yucca  Mountain  sUe 
under  these  Guidelines  in  the  absence  of 
the  final  promulgation  of  those       ' . « *'-  J> 
standards.  Because  the  NRC  must 
conform  its  regulations  to  the  EPA 
standards,  these  guidelines  also  refer  to 
the  NRC  regulations  implementing  those 
standards. 

Section  960.6  would  provide  that  a 
decision  to  recommend  the  site  as 
suitable  for  development  as  a  repository 
under  the  Guidelines  must  include 
compUance  with  both  postclosiire  and 
preclosure  system  guidelines.  The  DOE 
would  evaluate  compliance  with  these 
guidelines  by  conducting  performance 
assessments  and  then  comparing  the 
results  of  those  assessments  to  the 
applicable  standards  and  regulations.    ^ 

m  §960.&-l,  "Postclosure  system 
guideline,"  the  DOE  would  recognize 
that  a  geologic  repository  at  Yucca 
Mountain  shall  be  evaluated  against  the- 
site-spedfic  EPA  standauxls  and  the  NRC 
regulations  implementing  them.  The  key 
diffnences  between  the  postclosure 
guidelines  under  subpart  C  and  this 
section  would  be  that  this  section  would 
not  include  technical  guidelines  and 
would  require  using  the  site-specific 
EPA  standards  being  promulgated 
pursuant  to  section  801  of  the  Energy 
PoUcy  Act  of  1992  and  the  NRC 
regulations  implementing  those 
standards.  Compliance  with  the 
postclosure  system  guideline  in  this 
section  would  be  determined  through  a 
performance  assessment  that  evaluates 
the  ability  of  the  repository  system  to 
allow  for  the  containment  and  isolation 
of  radioactive  waste  after  permanent 
closure. 

Secticm  960.6-2,  "Preclosure 
radiological  safety  system  guideline," 
would  provide  for  compliance  with  the 
EPA  site-s{>edfic  standards  and  the  NRC 
radiation  protection  standards 
applicable  during  construction, 
operation  and  closui^  of  the  repository. 
The  preclosure  radiological  safety 
system  guideline  in  subpart  D  calls  for 
compliance  with  10  CFR  parts  20  and 
60,  and  40  CFR  part  191.  This  * 

preclosure  guideline  would  recognize 
that  the  EPA  site-specific  standards, 
rather  than  40  CFR  part  191,  apply  to 
Yucca  Mountain.  It  would  also 


recognize  the  application  of  the 
requirements  of  10  CFR  part  20, 
"Standards  for  Protection  Against 
Radiation."  which  generally  apply  to 
licensed,  operational  nuclear  iacilities 
throiighout  the  United  States,  and  10 
CFR  Part  60.  "Disposal  of  High-Level 
Radioactive  Wastes  in  Geologic 
Repositories,"  or  successor  provisions. 
Thus,  the  main  difi^erence  between  the 
subpart  D  preclosure  radiological  safety 
system  guideline  andlhe  preclosure 
evaluation  conducted  under  this  section 
is  that  this  section  would  apply  the 
Yucca  Moimtain  site-specific  EPA 
standards  being  developed  piusuant  to 
the  Energy  Policy  Act  of  1992. 

4.  Appendix  III 

Appendix  HI— Application  of  the 
System  and  Technical  Guidelines 
During  the  Siting  Process 

The  introductory  text  in  this  appendix 
would  be  amended  by  adding  a  single 
sentence  to  clearly  establish  that  this 
appendix  does  not  apply  to  the 
guidelines  of  Subpart  E  for  the 
evaluation  of  the  Yucca  Mountain  site 
for  its  suitability  for  development  as  a 
repository.  The  distinctions  between 
lower-level  and  higher-level  finding* 
have  been  preserved  for  their  use  in  the 
comparative  siting  process. 
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IV.  Opportunity  for  Piddic  Comment 

A.  Participation  in  Rulemaking 

Intwested  persons  are  Invited  to 
participate  in  this  proposed  rulemaking 
by  si^mitting  written  data,  views,  or 
comments  with  respect  to  the  subject  set 
forth  in  this  notice.  The  Department 
encourages  the  maximum  level  of  ptiblic 
participation  possible  in  this 
rulem^dng.  Individuals,  coalitions, 
states  or  other  government  entities,  and 
others  are  urged  to  s\d>mit  written 
comments  on  the  proposal.  The 
Department  also  encourages  interested  «; 
persons  toparticipate  in  the  public 
hearing  to  be  held  at  the  time  and  place 
indicated  at  the  beginning  of  this  notice. 

B.  Written  Comment  Procedures 

The  DOE  requests  pubUc  comments 
only  on  the  proposed  amendatory 
language  in  this  notice  and  %vill  not 
consider  comments  on  the  current 
regulation  in  this  rulemaking 
proceeding.  Written  comments  (eight 
copies)  should  be  identified  on  the 
outside  of  the  envelope,  and  on  the 
comments  themselves,  with  the 
designation:  "General  Guidelines  NOPR. 
Docket  Number  RW-RM-96-100"  and 
must  be  received  by  the  date  specified 
at  the  beginning  of  this  notice  in  order 
to  be  considered.  In  the  event  any 
person  wishing  to  submit  a  written 
comment  caimot  provide  eight  copies, 
alternative  arrangements  can  be  made  in 
advance  by  caUing  (702)  794-5578. 
Additionally,  the  Department  would 
api»eciate  an  electronic  copy  of  the 
written  comments  to  the  extent  possible. 
The  Department  is  currently  using 
WordPerfect  6.1  for  Windows.  All 
comments  received  on  or  before  the  date 
specified  at  the  beginning  of  this  notice 
and  other  relevant  information  will  be 
considered  by  the  DOE  before  final 
action  is  taken  on  the  proposed  rule.  All 
comments  submitted  will  be  available 
for  examinatiori  in  the  Rule  Docket  File 
in  the  Yucca  Mountain  Sdenoe  Cmter 
in  Las  Vegas.  Nevada,  and  the  DOE's 
Freedom  of  Lnformation  Reading  Ro<Hn. 
In  addition,  a  transcript  of  the 

Eroceedings  of  the  pubfic  hearing  will 
B  filed  in  the  docket.  Ilie  transcript 
and  additional  material  will  be  available 
by  electronic  mail  at  the  following  URL 
address:  http://www.ymp.gov.  Pursuant 
to  the  provisions  of  10  CFR  1004.11  any 
person  submitting  information  or  data 
that  is  believed  to  be  confidential,  and 
which  may  be  exempt  by  law  from 
public  disclostire,  shotild  submit  one 
complete  copy,  as  well  as  two  copies 
from  which  the  informatitxi  claimed  to 
be  confidential  has  been  deleted.  The 
Department  of  Energy  will  make  its  own 
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determination  of  any  such  claim  and 
treat  it  according  to  its  determination. 

C.  Public  Hearing  Procedures 

The  time  and  place  of  the  public 
hearing  are  indicated  at  the  beginning  of 
this  notice.  The  Department  invites  any 
person  who  has  an  interest  in  the 
proposed  regulation  or  who  is  a 
representative  of  a  group  or  class  of 
persons  which  has  an  interest  to  make 
a  request  for  an  opportunity  to  make  an 
oral  presentation  at  the  bearing. 
Requests  to  speak  should  be  sent  to  the 
address  or  phone  number  indicated  in 
(be  ADORE^ES  section  of  this  notice  and 
be  received  by  the  time  specified  in  the 
DATES  section  of  this  notice.  The  person 
making  the  request  should  briefly 
describe  his  or  her  interest  in  the 
proceedings  and.  if  aiqsropriate,  state 
why  that  person  is  a  proper 
representative  of  the  group  or  class  of 
persons  that  has  such  an  interest.  The 
person  also  should  provide  a  phone 
nmnber  where  they  may  be  reached 
during  the  day.  Each  person  selected  to 
speak  at  a  public  hearing  will  be 
notified  as  to  the  approximate  time  that 
they  will  be  speaking.  They  should 
bring  eight  copies  of  their  wal  statement 
to  the  hearing.  In  the  event  any  person 
wishing  to  testify  cannot  meet  this 
requirement,  alternative  arrangements 
can  be  made  in  advance  by  calling  (702) 
794-1322.  The  length  of  each 
presentation  will  be  limited  to  five 
minutes,  or  based  on  the  number  of 
persons  requesting  to  speak.  Persons 
planning  to  speak  should  address  their 
comments  to  the  proposed  amendatory 
language  contained  in  this  notice.  The 
DOE  will  not  consider  testimony  on  the 
language  in  the  current  regulation  in 
this  rulemaking  proceeding.  A 
Department  official  will  be  designated 
to  preside  at  the  hearing.  The  hearing 
will  not  be  a  judicial  or  an  evidentiary- 
type  hearing,  but  will  be  conducted  in 
accordance  with  5  U.S.C  553  and 
section  501  of  the  Department  of  Energy 
Organization  Act.  42  U.S.C.  7191.  At  the 
conclusion  of  all  initial  oral  st^ements. 
each  person  will  be  given  the 
opportunity  to  make  a  rebuttal  or 
clarifying  statement.  These  statements 
will  be  given  in  the  order  in  which  the 
initial  statements  were  made.  Any 
further  procedural  rules  needed  for  the 
proper  conduct  of  the  hearing  will  be 
announced  by  the  Presiding  Officer  at 
the  hearing.  If  the  DOE  must  cancel  the 
hearing,  the  DOE  will  make  every  effort 
to  publish  an  advance  notice  of  such 
cancellation  in  the  Federal  Register. 
Notice  of  cancellation  will  also  be  given 
to  all  posons  scheduled  to  speak  at  the 
hearing.  Hearing  dates  may  be  canceled 


in  the  event  no  public  testimony  has 
been  scheduled  in  advance. 

V.  Canpliance  With  the  National    ■ 
EmriroDmental  Policy  Act  (NEPA) 

The  issuance  of  these  amendments  to 
the  Guidelines  is  a  preliminary  decision 
making  activity  pursuant  to  section 
112(d)  and  113(d)  of  the  NWPA  and 
therefore  does  not  require  the 
preparation  of  an  environmental  impact 
statement  pursuant  to  section  102(2KC) 
of  the  NEPA  or  any  other  environmental 
review  under  section  102(2)  (E)  or  (F)  of 
the  NEPA. 

VI.  Review  Under  the  Regulatory  >t      * 
Flexibility  Act 

The  Regulatory  Flexibility  Act,  5 
U.S.C.  601  et  seq.,  was  enacted  by 
Congress  to  ensure  that  small  entities  do 
not  face  significant  negative  economic 
impact  as  a  result  of  Government 
regulations.  The  DOE  certifies  that  the 
rule  amending  the  Guidelines  will  not 
have  a  significant  impact  on  a 
substantial  number  of  small  entities. 
The  rule  will  not  regulate  anyone 
outside  of  the  DOE.  It  merely  articulates 
proposed  considerations  for  the 
Secretary  of  Ener^  to  undertake  in 
determining  whether  the  Yucca 
Mountain  site  is  suitable  to  be 
recommended  for  development  as  a 
repository.  Accordingly,  no  regulatory 
flexibility  analysis  is  required  imder  the 
Regulatory  Flexibility  Act. 

Vn.  Review  Under  the  Paperwoilc ."' 
Reduction  Act  '^    ' ; 

The  DOE  has  determined  that  this 
proposed  rule  contains  no  new  or 
amended  recordkeeping,  reporting,  or 
application  requirements,  or  any  other 
type  of  information  collection 
requirements  subject  to  the  Paperwork 
Reduction  Act  (Pub.  L.  96-511). 

Vm.  Review  Under  Unfunded 
Mandates  Reform  Act 

The  Unfunded  Mandates  Reform  Act 
of  1995  (Pub.  L.  104-4)  generally 
requires  Federal  agencies  to  closely 
examine  the  impacts  of  regulatory 
actions  on  State,  local,  and  tribal 
governments.  Section  101(5)  of  Title  I  of 
that  law  defines  a  Federal 
intergovernmental  mandate  to  include 
any  regulation  that  would  impose  an 
enforceable  duty  upon  State,  local,  or 
tribal  governments,  except,  among  other 
things,  a  condition  of  Federal  assistance 
or  a  duty  arising  from  participating  in  a 
voluntary  fiaderal  program.  Title  II  of 
that  law  requires  each  Federal  agency  to 
assess  the  eCfects  of  Federal  regulatory 
actions  on  State,  local,  and  tribal 
governments,  in  the  aggregate,  or  to  the 
private  sector,  other  than  to  the  extent 


such  actions  merely  incorporate 
requirements  specifically  set  forth  in  a 
statute.  Section  202  of  that  title  requires 
a  Federal  agency  to  perform  a  detailed 
assessment  of  the  anticipated  costs  and 
benefits  of  any  rule  that  includes  a 
Federal  mandate  which  may  result  in 
costs  to  State,  local,  or  tribal 
governments,  or  to  the  private  sector,  of 
$100  million  or  more.  Section  204  of 
that  title  requires  each  agency  that 
proposes  a  rule  containing  a  significant 
Federal  intergovernmental  mandate  to 
develop  an  effective  process  for 
obtaining  meaningful  and  timely  input 
from  elected  officers  of  State,  local,  and 
tribal  governments. 

This  proposed  rule  is  not  likely  to 
result  in  the  promulgation  of  any  final 
rule  that  includes  any  Federal  mandate 
that  may  result  in  the  expenditure  by 
State,  local,  and  tribal  governments  in 
the  aggregate,  or  by  the  private  sector,  of 
$100  million  or  more  in  any  one  year. 
Further,  the  Guidelines  in  10  CFR  part 
960  and  the  proposed  amendments  to 
part  960  in  this  rule  largely  incorporate 
requirements  specifically  provided  in 
sections  112  and  113  of  the  NWPA. 
Moreover,  sections  112, 113  and  114  of 
the  NWPA  provide  for  meaningful  and 
timely  input  bom  elected  officieils  of 
State,  local  and  tribal  governments.     ' 
Accordingly,  no  assessment  or  analysis 
is  required  under  the  Unfunded 
Mandates  Reform  Act  of  1995. 

K.  Review  Under  Executive  Ordet 
12612 

Executive  Order  12612,  52  FR  41685. 
requires  that  regulations,  rules, 
legislation,  and  any  other  policy  actions 
be  reviewed  for  any  substantial  direct 
effect  on  States,  on  the  relationship 
between  the  Federal  government  aJid 
the  States,  or  in  the  distribution  of 
power  and  responsibifities  among 
various  levels  of  government.  If  there 
are  substantial  effects,  then  the 
Executive  Order  requires  a  preparation 
of  a  Federalism  assessment  to  be  used 
in  all  decisions  involved  in 
promulgating  and  implementing  policy 
action.  The  rule  proposed  in  this  notice 
will  not  have  a  substantial  direct  effect 
on  the  institutional  interests  or 
traditional  functions  of  the  States. 
Accordingly,  no  assessment  or  analysis 
is  required  under  Executive  Order 
12612. 

X.  Review  Under  Executive  Ordo- 
12866 

Section  1  of  Executive  Order  12866 
("Regulatory  Planning  and  Review"),  58 
FR  51735,  establishes  a  philosophy  and 
principles  for  Federal  agencies  to  follow 
in  promulgating  regulations.  Section 
l(bM9)  of  mat  Order  provides: 


■--+ 
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"Wherever  feasible,  agencies  shall  seek 
views  of  appropriate  State,  local,  and 
tribal  officials  before  imposing 
regiilatory  requirements  that  might 
significantly  or  uniquely  affect  those 
governmental  entities.  Each  agency  shall 
assess  the  effects  of  Federal  regulations 
on  State,  local,  and  tribal  governments, 
including  specifically  the  availability  of 
resources  to  carry  out  those  mandates, 
and  seek  to  minimize  those  burdens  that 
uniquely  or  significantly  affect  such 
governmental  entities,  consistent  with 
achieving  regulatory  ob|ectives.  In 
addition,  agencies  ^all  seek  to 
harmonize  Federal  regulatory  actions 
with  regulated  State,  local  and  tribal 
regulatory  and  other  governmental 
functions:" 

Section  6  of  Executive  Order  12866 
provides  for  a  review  by  the  Office  of 
Information  and  Regulatory  Affairs 
(OIRA)  of  a  "significant  regulatory 
action."  which  is  defined  to  include  an 
action  that  may  have  an  effect  on  the 
economy  of  $100  million  or  more,  or 
adversely  affect,  in  a  material  way.  the 
economy,  competition,  jobs, 

Eroductivity.  the  environment,  public 
ealth  or  safety,  or  State,  local,  or  tribal 
govenunents.  The  Department  has 
concluded  that  this  rule  is  not  a 
significant  regulatory  action  that 
requires  a  review  by  the  OIRA. 

XL  Review  Under  Executive  Order 
12875 

Executive  Order  12875  ("Enhancing 
Intergovernmental  Partnership").  - 
provides  for  reduction  or  mitigation,  to 
the  extent  allowed  by  law.  of  Uie  burden 
on  State,  local  and  tribal  governments  of 
unfunded  Federal  mandates  not 
required  by  statute.  The  analysis  under 
the  Unfunded  Mandates  Reform  Act  of 
1995,  above,  satisfies  the  requirements 
of  Executive  Order  12875.  Accordingly, 
no  further  analysis  is  required  under 
Executive  Order  12875. 

Xn.  Review  Under  Executive  Order 
12988 

With  respect  to  the  review  of  existing 
regulations  and  the  promulgation  of 
new  regulations,  section  3(a)  of 
Executive  Order  12988.  "Civil  Justice 
Reform."  61  FR  4729  (February  7. 1996), 
imposes  on  Executive  agencies  the 
general  duty  to  adheie  to  the  following 
requirements:  (1)  EUminate  drafting 
errors  and  ambiguity;  (2)  write 
regulations  to  minimize  litigation;  and 
(3)  provide  a  clear  legal  standard  for 
affected  conduct  rather  than  a  general 
standard  and  promote  simplification 
and  burden  reduction.  Witn  regard  to 
the  review  required  by  section  3(a), 
section  3(b)  of  Executive  Order  12988 
specifically  reqtdres  that  Executive 


agencies  make  every  reasonable  effort  to 
ensure  that  the  regulation:  (1)  Clearly 
specifies  the  preemptive  effect,  if  any; 
(2)  clearly  specifies  any  effect  on 
existing  Federal  law  or  regulation;  (3) 
provides  a  clear  legal  standard  for 
affected  conduct  while  promoting 
simphfication  and  burden  reduction;  (4) 
specifies  the  retroactive  effect,  if  any;  (5) 
adequately  defines  key  terms;  and  (6) 
addresses  other  important  issues 
affecting  clarity  and  general 
draftsmanship  under  any  guidelines 
issued  by  the  Attorney  General.  Section 
3€>  of  E]»cutive  Order  12988  requires 
Executive  agencies  to  review  regulations 
in  light  of  applicable  standards  in 
section  3(a)  and  section  3(b)  to 
determine  whether  they  are  met  or  it  is 
imreasonable  to  meet  one  or  more  of 
them.  The  DOE  has  completed  the 
required  review  and  determined  that,  to 
the  extent  permitted  by  law,  the 
proposed  regulations  meet  the  relevant 
standards  of  Executive  Order  12988. 

List  of  Subjects  in  10  CFR  Part  960 

Enviroiunental  protection.  Geologic 
repositories.  Nuclear  energy.  Nuclear 
materials.  Radiation  protection.  Waste 
disposal. 

Issued  in  Washington,  DC.  on  December  9, 
1996. 

Daniel  A.  Drayfiis, 

Director,  Office  of  Civilian  Radioactive  Waste 
Management. 

For  the  reasons  set  out  in  the 
preamble,  pari  960  of  title  10  of  the 
Code  of  Federal  Regulations  is  proposed 
to  be  amended  as  follows. 

PART  960— GENERAL  QUIDEUNES 
FOR  THE  RECOMMENDATION  OF 
SITES  FOR  NUCLEAR  WASTE 
REPOSITORIES 

1.  The  authority  dtaticm  for  10  CFR 
part  960  is  revised  to  read  as  follows: 

Authority:  42  U.S.C  2011  et  seq.,  42  U.S.C. 
5801  et  seq..  42  U.S.C.  7101  et  seq..  42  U.S.C 
10101  et  seq. 

Subpart  A— General  Provisions 

2.  Section  960.1  is  revised  to  read  as 
follows: 

f96ai    Appllcabiltty. 

These  guidelines  were  developed  in 
accordance  with  the  requiremrats  of 
sections  112(a)  and  113(b)(l)(A)(iv)  of 
the  Nuclear  Waste  Policy  Act  of  1982, 
as  amended,  for  use  by  the  Secretary  of 
Energy  in  evaluating  the  suitability  of 
sites  for  the  development  of 
repositories.  Subpart  B  of  this  part 
explains  the  procedure  and  basis  for 
applying  the  guidelines  in  subparts  C  D 
and  E  of  this  part.  The  gmdelines  in 
subparts  C  and  D  of  this  part  will  be 


used  for  oHnparative  suitabiUty 
evaluations  and  determinations  made 
pursuant  to  section -11 2(b).  Only  subpart 
E  of  this  part  will  be  used  for  evaluating 
the  suitability  of  the  Yucca  Mountain 
site  pursuant  to  section  113(b)(l)(AMiv). 
In  the  event  of  an  inconsistency 
between  the  guidelines  and  the 
applicable  NRC  regulations,  the  NRC 
regulations  would  apply.  The  DOE 
contemplates  revising  the  guidelines 
from  time  to  time,  as  permitted  by  the 
Act.  to  take  into  account  revisions  made 
to  the  NRC  regulations  and  to  otherwise 
update  the  guidelines  as  necessary.  The 
DOE  wall  submit  the  revisions  to  the 
NRC  and  obtain  its  concurrence  before 
issuance. 

3.  Section  960.2  is  amended  by 
revising  the  definitions  of  "Act." 
"Applicatitm."  "Closure." 
"Determination,"  and  "Evaluation."  as 
follows:  V  /* 

§960.2    Deflnitlons. 

•        •        *        •        • 

Act  means  the  Nuclear  Waste  Policy 
Act  of  1982.  as  amended. 


Application  means  the  act  of  making 
a  finding  of  compliance  or  ■« 

noncompliance  with  the  qualifying  or 
disquaUfying  conditions  specified  in  the 
guidelines  of  subparts  C  and  D  of  this 
part,  in  accordance  with  the  types  of 
findings  specified  in  appendix  III  to  this 
part,  or  with  the  qualifying  conditions 
specified  in  the  guidelines  of  subpart  E 
of  this  part. 

•  •        *        *        • 

Closure  means  the  final  closing  of  the 
remaining  open  operational  areas  of  the 
imderground  facility  and  boreholes  after 
termination  of  waste  emplacement, 
culminating  in  the  seeling  of  shafts  and 
ramps. 

•  »        •        •        • 

Determination  means  a  decision  by 
the  Secretary  that  a  site  is  suitable  for 
characterization  consistent  with  the 
guidelines  of  subparts  C  and  D  of  this 
part  or  that  the  Yucca  Mountain  site  is 
suitable  for  development  as  a  repository 
consistent  with  subpart  E  of  this  part. 

•  •        *        •        • 

Evaluation  means  the  act  of  carefully 
examining  the  characteristics  of  a  site  in 
relation  to  the  requirements  of  the 
qualifying  or  disqualifying  conditions 
specified  in  the  guidelines  of  subpart  C 
and  D  or  subpart  E  of  this  part. 

4.  Section  960.3  is  revised  to  read  as 
follows: 

1960^    ImptamantMlon  guidaNiMS. 

The  guidelines  of  this  subpart 
estabU^  the  procedure  and  basis  foa* 
applying  the  guidelines  in  subparts  C  D 
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and  E  of  this  part.  The  poetdosure  and 
the  preclosure  guidelines  of  subparts  C 
and  D  of  this  part,  respectively,  apply  to 
comparative  evaluations  of  the 
suitability  of  multiple  sites  for 
characterization.  Asrmay  be  appropriate 
during  the  comparative  siting  process, 
this  procedure  requires  consideration  of 
a  variety  of  geohydrologic  settings  and 
rock  types,  regionality,  and 
environmental  impact  and  consultation 
with  afiected  States,  affected  Indian 
tribes,  and  Federal  agencies.  The 
postclosure  and  preclosure  guidelines  of 
subpart  E  of  this  part  apply  to 
evaluations  of  the  suitability  of  the 
Yucca  Moimtain  site  for  development  as 
a  repository. 

5.  Section  960.3-1  is  amended  by 
revising  the  final  sentence  of  the  section 
to  read  as  follows: 

f  MO.3-1    Siting  provtoions. 

*  *  *  Section  960.3-1-5  establishes  the 

basis  for  site  evaluations  against  the 

postclosure  and  the  preclosure 

guidelines  of  stibpaits  C,  D  and  E  of  this 

part. 

6.  Section  960.3-1-5  is  revised  to  read 
as  follows: 

f9e0.3-1-«    Baals  for  sue  evaluations. 

(a)  General  provisions.  Evaluations  of 
individual  sites  and  comparisons 
between  and  among  sites  shall  be  based 
on  the  postclosiire  and  preclosiire 
guidelines  specified  in  subparts  C  and  D 
of  this  part,  respectively,  except  that  the 
evaluation  of  the  suitabifity  of  the  Yucca 
Mountain  site  for  development  as  a 
repository  shall  be  based  on  the 
guidelines  in  subpart  E  of  this  part. 
Except  for  screening  for  potentially 
acceptable  sites  as  specified  in  §  960.3- 
2-1  and  in  the  implementation  of 
subpart  E  of  this  part,  such  comparisons 
shall  place  primary  significance  on  the 
postclosure  guidelines  and  secondary 
significance  on  the  preclosure 
guidelines,  with  each  set  of  guidelines 
considered  collectively  for  such 

(b)  Site  evaluations.  Both  the 
postclosure  and  the  preclosure 
guidelines  of  subparts  C  and  D  of  this 
part  consist  of  a  system  guideline  or 
guidelines  and  corresponding  groups  of 
technical  gmdelines.  The  postclosure 
guidelines  of  subpart  C  of  this  part 
contain  eight  technical  guidelines  in 
one  group.  The  preclosure  guidelines  of 
subpart  D  of  this  part  contain  eleven 
technical  guidelines  separated  into  three 
groups  that  represent,  in  decreasing 
order  of  importance,  preclosure 
radiological  safety:  mvironment, 
socioeconomics,  and  transportation;  and 
ease  and  cost  of  siting,  construction, 
operation,  and  closure.  The  relative 


significance  of  any  technical  guideline 
to  its  corresponding  system  guideline  is 
site  specific.  Therefore,  for  each 
technical  guideline,  an  evaluation  of 
compliance  with  the  qualifying 
condition  Aail  be  made  in  the  context 
of  the  collection  of  system  elements  and 
the  evidence  related  to  that  guideline, 
considering  on  balance  the  favorable 
conditions  and  the  potentially  adverse 
conditions  identified  at  a  site.  Similarly, 
for  each  system  guideline,  such 
evaluation  shall  be  made  in  the  context 
of  the  group  of  technical  guidelines  and 
the  evidence  related  to  that  systnn 
guideline.  The  guidelines  of  subpart  E  of 
this  part  ccHitain  two  system 
performance  guidelines  without 
corresponding  technical  guidelines.  For 
purposes  of  recommending  the  Yucca 
Mountain  site  for  development  as  a 
repository,  such  evidence  shall  include 
anialyses  of  expected  repository 
performance  to  determine  the  ability  of 
the  site  to  comply  with  the  standards  set 
forth  in  subpart  E  of  this  part.  A  site 
shall  be  disqvialified  at  any  time  during 
the  siting  process  if  the  evidence 
supports  a  finding  by  the  DOE  that  an 
applicable  disqiialifying  condition 
exists  or  an  appficable  qualifying 
condition  cannot  be  met. 

(c)  Site  comparisons.  Comparisons 
between  and  among  sites  shall  be  based 
on  the  system  guidelines  in  subparts  C 
and  D  of  this  part,  to  the  extent 
practicable  and  in  accordance  with  the 
levels  of  relative  significance  specified 
above  for  the  postolosure  and  the 
preclosure  guidelines.  Such 
comparisons  are  intended  to  allow 
comparative  evaluations  of  sites  in 
terms  of  the  capabifities  of  the  natural 
barriers  for  waste  isolation  and  to 
identify  innate  deficiencies  that  could 
jeopardize  compliance  with  such 
requirements.  If  the  evidence  for  the 
sites  is  not  adequate  to  substantiate  such 
comparisons,  then  the  comparisons 
shall  be  based  on  the  groups  of  technical 
guidelines  under  the  postclosiu^  and 
the  preclosure  guidelines,  considering 
the  levels  of  relative  significance 
appropriate  to  the  postclosure  and  the 
preclosure  guidelines  and  the  order  of 
importance  appropriate  to  the 
subordinate  groups  within  the 
preclosure  guidelines.  Comparative  site 
evaluations  shall  place  primary 
importance  on  the  natural  barriers  of  the 
site.  In  such  evaluations  for  the 
postclosure  guidelines  of  subpart  C  of 
this  part,  engineered  barriers  shall  be 
considered  only  to  the  e.xtent  necessary 
to  obtain  realistic  source  terms  for 
comparative  site  evaluations  based  on 
the  sensitivity  of  the  natural  barriers  to 
such  realistic  engineered  barriere.  For  a 


better  understanding  of  the  potential 
effects  of  engineered  barrien  on  the 
overall  performance  of  the  repository 
system,  these  comparative  evaluations 
shall  consider  a  range  of  levels  in  the 
performance  of  the  engineered  barriers. 
That  range  of  performance  levels  shall 
vary  by  at  least  a  factor  of  10  above  and 
below  the  engineered-barrier 
performance  requirements  set  forth  in 
10  CFR  60.113,  and  the  range 
considered  shall  be  identical  for  all  sites 
compared.  The  comparisons  shall 
assume  equivalent  engineered-barrier 
performance  for  all  sites  compared  and 
shall  be  structured  so  that  engineered 
barriere  are  not  relied  upon  to 
compensate  for  deficiencies  in  the 
geologic  media.  Furthermore, 
engineered  barriere  shall  not  be  used  to 
ccnnpensate  for  an  inadequate  site;  mask 
the  innate  deficiencies  of  a  site;  disguise 
the  strengths  and  weaknesses  of  a  site 
and  the  overall  system;  and  mask 
differences  between  sites  when  they  are 
compared.  Site  comparisons  shall 
evaluate  predicted  releases  of 
radionuclides  to  the  accessible 
environment.  Releases  of  different 
radionudides  shall  be  combined  by  the 
methods  specified  in  appendix  A  of  40 
CFR  part  191.  The  comparisons 
specified  above  shall  consist  of  two 
comparative  evaluations  that  predict 
radionuchde  releases  for  100.000  yeare 
after  repository  closiire  and  shall  be 
conducted  as  follows.  Firet.  the  sites 
shall  be  compared  by  means  of 
evaliiations  that  emphasize  the 
performance  of  the  natural  barriere  at 
the  site.  Second,  the  sites  shall  be 
compared  by  means  of  evaluations  that 
emphasize  the  performance  of  the  total 
repository  system.  These  second 
evaluations  shall  consider  the  expected 
performance  of  the  rejHjsitory  system;  be 
based  on  the  expected  performance  of 
waste  packages  and  waste  forms,  in 
compliance  with  the  requirements  of  10 
CFR  60.113,  and  on  the  expected 
hydrologic  and  geodiemical  conditions 
at  each  site;  and  take  credit  for  the 
expected  performance  of  all  other 
engineered  components  of  the 
repository  system.  The  comparison  of 
isolation  capabihty  shall  be  one  of  the 
significant  considerations  in  the 
recommendation  of  sites  for  the 
development  of  repositories.  The  first  of 
the  two  comparative  evaluations 
specified  above  shall  take  precedence 
unless  the  second  comparative 
evaluation  would  lead  to  substantially 
different  recommendations.  In  the  latter 
case,  the  two  comparative  evaluations 
shall  receive  comparable  consideration. 
Sites  with  predicted  isolation 
capabiUties  that  differ  by  less  than  a 
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fiactor  of  10,  with  similar  imcntainties, 
may  be  assumed  to  provide  equivaloit 
isolation. 

7.  Section  960.3-2-4  is  revised  to  read 
as  follows: 

1960.9-4-4    ReoommeiMMtonofaeHafor 
the  dewelopnisfit  of  a  rapoeNSfy. 

After  completion  of  site 
characterization  and  non-geologic  data 
gathering  activities  at  the  Yucca 
Mountain  site,  the  site  shall  be 
evaluated  on  the  basis  of  the  guidelines 
specified  in  subpart  E  of  this  part. 
Together  with  any  recommendation  to 
the  President  to  approve  the  Yucca 
Mountain  site  for  the  development  of  a 
repository,  the  Secretary  shall  make 
available  to  the  public,  and  submit  to 
the  President,  a  comprehensive 
statement  of  the  basis  of  such 
recommendation  pursuant  to  the 
requirements  specified  in  section 
114(a)(1)  of  the  Act,  including  an 
environmental  impact  statement 
prepared  in  accordance  with  the 
provisions  of  sections  114(a)(l)0})  and 
114(f)  of  die  Act  .    » 

8.  Subpart  E  is  added  to  read  as 
follows: 


Subpart  ^Yucea  MoiinMn  SHi  OuMsinee 

Sec 

960.6    Yucca  Mountain  site  guidelines. 
960.6-1    Postclonire  system  guideline. 
960.6-2    Predosure  radiological  safety 
system  guideline. 

SubfMrt  E— Yucca  Mountain  SHa 
QuidaNnaa 

The  guidelines  in  this  subpart  specify 
the  qualifying  conditiixis  that  a  geologic 
repository  at  Yucca  Mountain  shall  meet 
for  the  site  to  be  determined  suitable  for 
developmmt  as  a  repository.  The 
guidelines  are  separated  into 
postclosure  and  preclosure  system 
guidelines.  Compliance  with  the 
postclosure  system  guideline  diall  be 
determined  by  the  ability  of  a  geologic 
repository  to  meet  the  aj^licable 
standards  through  a  postclosure  system 
performance  assessment.  Compliance 
with  the  preclosure  radiological  safety 
system  guideline  shall  be  determined  by 
the  ability  of  a  geologic  repository  to 
meet  the  applicable  standards  through  a 
preclosure  performance  assessment. 

f  960.6-1    Poetdosuie  ayaniii  guideline. 

Qualifying  condition.  The  geologic 
reposiUny  ^laU  allow  for  the 


containment  and  isolation  of  radioacdve 
waste  after  pennanrat  closure  in 
aooordanoe  with  the  EPA  standards 
established  specifically  fat  the  Yucca 
Mountain  site  and  the  NRC  regulations 
implementing  those  standards. 

SVWMrnc    rTVGMMui*  raoKNogwai  ■■laiy 


Qualifying  condition.  During 
construction,  operation,  and  closure,  the 
geologic  repositoiy  shall  perform  in 
accoidance  with  the  EPA  standards 
established  specifically  for  the  Yucca 
Moimtain  site  and  the  applicable  safety 
requirements  set  forth  in  10  CFR  parts 
20  and  60  or  their  successor  provisions. 

9.  Appendix  m  is  amended  in  the 
introductory  text  of  paragraph  number  1 
by  adding  a  new  sentence  immediately 
after  the  first  sentence  of  that  paragraph 
to  read  as  follows: 

Appendix  ID — AppbcatioB  of  the  System 
■ad  Tedndcal  Giiidelimin  Dviag  tiM  Sitiiig 


1.  *  *  *  This  appendix  does  not  afmly  to 
the  guidelines  of  nibpait  E  for  the  evaluatioD 
of  the  Yucca  Mountain  site  lot  its  suitability 
for  development  as  a  lepositcxy.  *  *  * 

(FR  Doc  96-31603  Filed  12-13-96;  8:45  am) 
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OFFICE  OF  MANAGEMENT  AND 
BUDGET 

Budget  Rescission  and  Oefferals 

The  Wbae  Hsuae 

Washington 
December  4, 1996. 

Deer  Mr.  President:  In  acccHtiance  with  the 
Congressional  Budget  and  Impoundment 
Control  Act  of  1974. 1  herewith  report  seven 
new  deferrals  of  budgetary  resources,  totaling 
$3.5  billion. 

These  deferrals  affect  programs  of  the 
Department  of  State,  the  Social  Security 


Admlnistratioa.  and  IntematitMial  Security 
Assistance. 

Sincwely.  <%'•  ^a--^ 

William  J.  Clinton.  "   V  ^'    *^^^  v' 

The  Honorable  Albert  Gore,  Jr.,  '"^^ .  '^ v""    * 

President  of  the  Senate,  Washington,  D.C. 
20510. 


The  White  House 

Washington 
December  4. 1996. 

Dear  Mr.  Speaker  In  accordance  with  the 
Congressional  Budget  and  Impoundment 
Control  Act  of  1974, 1  herewith  report  seven 


m^r 


new  deferrals  of  budgetary  resources,  totaling 
$3.5  billion. 

lliese  defisrrals  affect  (Mograms  of  the 
Department  of  State,  the  Social  Security 
Administration,  and  International  Security 
Assistance. 

Sincerely, 

William ).  Clinton. 

The  Honorable  Newt  Gingrich, 

Speaker  of  the  House  of  Representatives, 
Washington,  D.C.  20515. 

BMXMQ  CODE  3100-01-^ 
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D97-2 
D97-3 
D97-4 


D97-5 


D97-6 


D97-7 
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CONTENTS  OF  SPECIAL  MESSAGE 

fin  thousands  of  dollars) 

Budgetary 
'•  ITEM Rft«ourcft» 

Funds  Appropriated  to  the  President 

International  Security  Assistance 
Economic  support  fund  and  International  Fund  for 

Ireland 1,258,292 

Foreign  military  financing  program..* 1,412,375 

Foreign  military  financing  loan  program 60,000 

Foreign  military  financing  direct  loan  financing 

account... 540,000 

Agency  for  International  Development 
International  disaster  assistance,  Executive....^ 147,800 

Department  of  State 

Other 
United  States  emergency  refugee  and  migration 
assistance  fund 118,486 

Social  Security  Administration 

Limitation  on  administrative  expenses 7,365 

Total,  deferrals 3.544,318 


.  «■ 
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■%«: 


DefMTil  Na  §7-1 


DEFERRAL  Or  BUDGET  AUTHORITY 
Report  Pursuant  to  SMrdon  1013  or  PX.  •3-344 


AGENCY: 

Funds  Approp(1at6d  to  the  Prasident 

Nawbudpetauthortty 1       S     2,3e2.eoo.qoo 

BUREAU: 

Mamattonal  Security  Asaistwica 

(P.L  104-208) 

Omarbudoetarvrsaourcaa— .         S       288  160838 

Total  budflatary  raaourcaa —         $     2.648.760,636 

• 

Appfopciation  tWa  ana  symbol: 

Fundforlraiand  1/ 

726/71037       727/81037 
72X1037 

Amount  to  be  dafSnad: 

PartnTy^r % 

Entlrayaar $     1.258292.400 

0MB  MlafiUHc  Btion  coda: 
72-1037-0-1-152 

Legal  authority  (In  addition  to  aac  1013): 
1  X  1     AntidafidencyAct 

1       1     Other 

1  X  1     Yes       1             No 

• 

Type  of  account  or  fUnd: 

1       1     Annual 

September  30. 1997 
1  X  1      Muib-yMr        Saptemh«r3n  lOSA 

Type  of  budget  authority: 

X  1     Appropriation 
1       1     Contract  authority 
1       1     Olher 

(expiration  data) 
X        No-Year 

CovafaQa: 

— ■•,-^*    *- 

AppfppriitfQn 


axmtal 


Mantfflcation 


Economic  support  fund  and  international 

Fund  for  Ireland. 726/71037 

727/81037 
72X1037 


72-1037-0-1-152 
72-1037.0-1-152 
72-1037-0-1-152 


Amount 
naponn 


I  30.851.000 

$  1.162.600,000 

%  6184UQQ 

$  1258292.400  • 


JustMcation:  The  President  Is  authorized  by  the  Foreign  Asaistance /Vet  of  1961.  as  wnsnded.  to  fijmiah  assistance 

poWcal  ^ability.  Section  531  (b)  of  the  Act  malces  the  Saaatary  of  State,  in  cooperation  wNh  the  Adminiatralor  of  the 
Agency  for  Intematianal  Development.  responstt)te  for  policy  dedaions  and  juatiftcationa  fbr  economic  auppo^ 

me  Memattonai  Fund  for  Ireland. 


Theae  funda  have  bean  deterrad  pending  the  development  of  ( 

an  efficient  manner  arid  are  reaened  fori       

proviaiona  of  the  Aniideliciency  Act  I 

Estimatsd  Program  EfHact  None. 
OutlayEllact   Nona 


ending  the  development  of  country-t 
ad  for  unantidpated  program  needa 
t(31U.S.c7l512r 


'-specific  plans  that  assure  that  aid  ia  provided  in 
'   Thiadefarrelacttonia  taken  under  the 


-r'  ^ 


:  ■  ■  r  . 


1/ Thia  account  vvaa  the  aubjed  Of  a  simlar  defBrral  in  FY  1996  (D98-1A). 
*  Subeequent  releaaaa  have  reduced  the  amount  deferred  to  $1258.002.388. 


•■*-*; 


■'1?     w 
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OeiemlNo.97<2 


DEFERRAL  OF  BUDGET  AUTHORtTY 
Rtpoit  Pursuant  to  SMtion  1013  of  PJ.  93-344 


AGENCY: 

Funds  Appropriated  to  the  President 


BUREAU: 

International  Security  Assistance 


Appropriation  title  and  symbol: 


.y-„i.. 


Foreign  mlttary  financing  program  1/ 


1171082 


^•. 


New  budget  authortty     ..  $ 

(P.L  104-208) 

Otiier  budgetary  resources.^  $ 

Total  budgetary  resources...^  $ 


3a4.Q0D.QQ0 


a:g34Q0OQQ0 


Amount  to  be  deferred: 
Partofyear     


Entire  year. 


$ 

$ 


1.412^75,000 


0MB  identification  code: 

11-1082-0-1-152 


Grant  program: 

nr\  Yes 


I       I        No 


Type  of  account  or  fund: 

Annual 


I       I     Multi-year: 
'  [^     No-Year 


(e}9)iration  date) 


l.egal  autlKHlty  (in  addition  to  sec.  1013): 

nr]     AntidefciencyAct 

I       I     Other . 


Type  of  Ixidget  authority: 

I  X  I     Appropriation 
I      1     Contract  authority 
I      I     Other  


Justification:  The  President  is  authorized  by  the  Anns  B^iort  Control  Act  to  seH  or  finance  by  credit,  loan 
guarantees,  or  grants,  articles  and  defense  sen^ices  to  friendly  countries  to  facilitate  the  common  defense.  Under 
section  2  of  the  Act,  the  Secretary  of  State,  under  the  direct'ion  of  the  President  is  responstiie  for  sales  made 
under  this  Act  Executive  Order  1 1 958  further  requires  the  Secretary  of  State  to  obtain  prior  concunence 
of  the  Secretaries  of  Defense  and  Treasury,  respectively,  regarding  consistency  of  transactions  \with  national 
security  and  financial  policies. 

These  funds  have  been  defen-ed  pending  the  review  of  specific  grants  to  eligble  countries  by  the  Departments  of 
State,  Treasury,  and  Defense.  The  review  process  wil  ensure  that  in  each  proposed  program  the  proposed 
recipients  are  qualified  and  that  the  limits  of  available  funds  are  not  exceeded.  This  deferral  acfon  is  taloen  under 
the  provisions  of  the  Antidefidency  Act  (31  U.S.C.  1512).  % 

Estimated  Program  Effect:  None. 

Outlay  Effect:  None 

1/ This  account  was  the  subject  of  a  simlar  deferral  in  FY  1996  (D96-4A). 


if*- 


■-^-.^v^^-»* 

M179,               FMlenl  Regjatar  /,  Vol  AV  No-  24Z  /  Moa<|ay,  ^^ecember  16,  1996^^  Notiq^s 

D«torralNo.97-9 

DEFERRAL  OF  BUOQET  AUTHORfTY 

Report  Pursuant  to  SectionlOIS  of  PX.  •3-844 

AGENCY: 

» 

Funds  Appropriated  to  the  President 

Newbudoetauttiortly                    %      fiQ.QOQOQQ 

BUREAU: 

imamational  Securty  AaaiBianoe 

(PJ- 104-208)           ;      -1, 

OHier  budgetary  rtsoiirees %                  si 

Total  budgetary  resoureos^        $      flLQQQjjQQ 

ApproprMion  tMe  and  symbol: 

Foreign  mRtary  financing  loan  program  1/ 

Amount  to  Im  dsfstred: 

- 

1171005 

Psrtofvear %       ftn  nrvtnnn 

Fti^l^yMr $ 

0MB  idMitifieation  code: 

Legal  suthoriy  (In  addition  to  sec  1013): 

11-10e&O-1-152 

1  X  1     Antidefidency  Act 
LJ     Other 

Grant  pregram: 

1       1     Yes        1  X  1        No 

• 

- 

lype  of  aooourrt  or  fund: 

TVpe  of  budget  auttiorlty: 

1  X  1     Annual 

1  X  j     Appropriation 

[      I     lAiiti-year: 

i      1     Contract  authority 
l_J     Other 

(e}9)iration  date) 
1       1     No-Year 

— — : — ^ -^_j 

Justlflcstlon:  The  President  Is  authorized  by  the  Anns  E>q3ort  Control  Act  to  sell  or  fhance  by  credit,  loan 
guarantees,  or  grants,  artides  and  defense  services  to  friendly  countries  to  faditate  the  common  defense. 

Under  seclkjn  2  of  the  Act  the  Secretary  of  Strte.  under  the  direction  of  the  President  is  responsWe  for  sales 
made  under  this  Act  ExecutweOrder  11 958  further  requires  the  Secretary  of  State  to  obtain  prior  concurrenoe 
of  the  Secretaries  of  Defense  and  Treasury,  respectively,  regarding  consistency  of  transactions  wi»i  national 
secunty and ffwndal policies.                                        ,.    ,.    ..     ^.     .,    -; 

» 

As  required  by  the  Federal  Credll  Refonn  Act  Of  1990.  this  accourt  records 

dired  loare  oWJoated  and  loan  guarantees  for  foreign  mitery  fmndrxj  commm^ 

foreign  mlitary  financing  credit  program  provides  loans  that  finance  sales  of  defense  articles,  defense  services 

and  design  and  construction  services  to  foreign  countries  and  international  organizations.  The  subsidy  amounte 

are  estimated  on  a  present  value  basis.                              .     ^ 

1 

* 

rhese  funds  have  been  deferred  pending  the  revii 
State.  Treasury,  and  Defense.  The  reviews  proces 

Mf  of  spedTic  grants  to  eiigt)ie  countries  by  the  Departments  of 
s  wll  ensure  that  in  each  proposed  program  the  proposed 

bie  funds  are  not  exceeded.  This  deferral  action  is  talcen 
J.S.C.  1512). 

1 
1 

Bopients  are  qualified  and  that  the  limits  of  availai 
jnder  iho  provisions  of  the  Antidefidency  Act  (31 1 

Estimated  Program  Effect:  None.                                         .   /   t    *^X'    "" 

Outlay  Effect:  None                                                                                                             X 

1/ TWs  account  was  the  sut)ject  of  a  simlar  deferralin  FY  1 996  (D96-5). 

• 

t 

.  :,'    ■"'"'■': 

* 

■'^~: 
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l>0lMfalNo.97-4 


DEFERfUL  OF  BUDGET /OfTHOnmr 
Rapoit  Punuanl  to  SMilon  1013  of  PX.  9S-8a 


AGENCY:  ^. 

Funds  Appfoprtated  to  ttw  PuMfclwrt 


BUREAU: 

IntofnaaonalSecuflhr  Assistance 


Appropriation  tUe  and  symbol: 

Foreign  mlKary  fhandng  direct  toan 
flnandng  account 

11X4122  -■•■..  :^-'^^"':; 


Now  budget  aulhoity. 
(PJ.  104-206) 
Otbar  budgetary 

Total  budgetary 


I 


S4nnnnnnn 


S40.0QQiX» 


Amounllo  tie  detarrad: 
Partofyear  


Entire  year. 


$     540,000.000 


OMB  Mentmeation  code: 
11-4122-0-3-152  


Grant  program: 

I    I  Yes    nn 


Ho 


Legal  authority  (bi  addition  to 
nn     AntideficiencyAct 

I      I     0«iar 


1013): 


Type  of  aeoouni  or  fund: 
\      I     Annual 
I       I     Muitt-year: 
nn     No-Year 


(eifiiration  data) 


Type  of  budget  authority: 

nn     Appropriation 
I      1     Contract  auttK)r1^ 
I      I     Other         


Justification:  The  President  is  authorized  by  the  Anns  Bqport  Control  Act  to  sell  or  finance  by  cradl.  loan 
guarantees,  or  grants,  articies  and  defense  services  to  friendly  countries  to  faditate  the  common  defense. 
Under  section  2  of  the  Act.  the  Secretary  of  Slato.  under  the  direction  of  the  President.  Is  responsl)ie  for  sales 
made  under  this  Act  Executive  Order  11958  further  requires  the  Secretary  of.  Slate  to  obtain  prior  concurrence 
of  ttie  Secretaries  of  Defense  and  Treasury,  respectively,  regarding  consi^ency  of  transactions  with  national 

As  requiradijy  the  Federal  CredR  Reform  Ad  of  199a  this  account  records  the  financing  costs  assodaied  wtti 
the  direct  loans  obligated  and  loan  guarantees  for  foreign  miliary  fnandng  committed  In  FY  1 992  and  beyond. 
The  fore^  mlMary  financing  credit  program  provides  loans  that  finance  sates  of  defense  artidea.  defanse 
servicss.  and  design  and  construction  services  to  foreign  countries  and  international  organizations.  The  subsidy 
amounts  are  estimated  on  a  prasent  value  basis. 

These  funds  have  been  deferred  pending  the  review  of  specific  grants  to  eligliie  countries  by  the  Departments  of 
State.  Treasury,  and  Defense.  The  review  process  wW  ensure  that  in  each  proposed  program  the  prapoaed 
recipients  are  qualified  and  that  the  limits  of  available  funds  are  not  exceeded.  This  deferral  action  is  taicen 
under  ifw  provisions  of  the  Antidefidency  Ad  (31  U.S.C.  1512). 

Estimated  Program  Effect:  None. 
Outlay  Effect:  None 
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Defeffral  No.  97-5 


DEFERRAL  OF  BUDGET  AUTHORITY 
Rtport  Pursuant  to  Stclion  1013  of  PJ.  S3-344 


AGENCY: 

Funds  Appropriated  to  Ihe  President 


BUREAU: 

Agency  for  International  Development 


Appropriation  title  and  symbol: 

Intemational  disaster  assistance. 
Executive  1/ 

11X1035 


New  budget  auttwrtly, 
(Pi- 104-208) 
Other  budgetary 


i.,^. 


0MB  identification  code: 
11-103S-0-M51 


Total  budgefary 


$     iflQononnn 
$     209.700  nnn 


Amount  to  be  deferred: 
Part  of  y— r 


Entire  year. 


$     147.800  nnn 


Grant  program: 
CS     Yes       f~| 


No 


Type  of  account  or  fund: 

I      i     Annual 
I      I     Mdti-year: 
nn     No-Year 


To^raEnSReT 


Legal  autliority  (in  addition  to  sec  1013): 

[T]     AntldefWencyAct 

I      I     Other         ^ 


Type  of  budget  authority: 

1  X  I     Appropriation 
I      1     Contract  authority 
I      I     Other         


JwrtWMUonjThelnter^^ 
wions  mrougnout  the  world. 

Th^Bfunds  have  been  deferred  pending  the  development  of  country-specific  plans  to  ensure  thataid  is 
ASSfciS)^AS^u"sC^5%^  This  deferral  action  is  taken  under  the  provistons  of  the 


Estimated  Program  Effect:  None. 

Outlay  Effect:  l^one 

1/  This  account  was  the  subject  of  a  simlar 


y.- 


■.'  ■*•  ' 
-  '     ■       ''  ■   ^J 

>»  FY  1996  (096-6). 


'  :-^'i\ 


■  '>. 


•■  i---^ 


r%^  ■ 
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DEFERRAL  OF  BUDGET  AUTHORITY 
Rtport  Pursuml  to  StcUon  1013  Of  PX.  93-344 


AGENCY: 

Department  of  State 


BUREAU: 

Oltier 


Appropriation  title  and  symbol: 

United  States  emergency  refugee  and 
migratkxi  assistance  fund  1/ 

11X0040  -   "T 


0MB  identification  code: 
11-0040-0-1-151 


Grant  prooram: 

I    I  Yes    rm 


No 


Deferral  No.  97-6 


New  budget  authorlly 

(P.L  104-208) 

Other  budgetary  resources..^ 

Total  budgetary  resources..^ 


1$      SLQQQJQQQ 

$      118.891  ^SB 


Amount  to  be  deferred: 
Part  of  year 


Entire  year. 


f     iiB.4as.73e 


Legal  autiiority  (in  addition  to 
nr\     AntideficiencyAct 

i      I     dther         


1013): 


Type  of  aocoimt  or  fund: 

I      i     Annual 
I      I     MuHi^ean 
nn     No-Year 


(e}7)iration  date) 


Type  of  budget  I 

in     Appropriation 

Contract  authorfty 
I      I     Other         


JusancaHon:  Sedon  501(a)  of  the  Foreign  Relations  Auttiorization  Act  of  1976  (Public  Isn/  94-141)  and 
section  414(1^1)  of  fw  Refugee  Act  of  1960  (PubNc  Law  96-212)  amended  section  2(c)  of  the  Mgrafion  and 
ftofugee  Assistance  Act  of  1962  (22  U.S.C.  2601)  by  authorizing  a  furiid  to  enable  ttw  President  to  provide 
emergency  assistance  for  uneyecled  urgent  refugee  and  migration  needs. 

Executive  Order  No.  11922  of  June  16. 1976.  aHocatad  aN  funds  appropriatad  to  ttie  President  for  ttie 
Emergency  Fund  to  trie  Secretary  of  State,  but  resen^d  for  ttw  President  ttie  detennination  of  assistance  to  be 
fumtehed  and  the  designation  of  refugees  to  be  assisted  by  the  Fund. 

These  funds  have  been  deferred  pending  Presidential  decisions  required  by  Bcacutive  Order  No.  11922.  Funds 
wll  be  released  as  tie  President  determines  assistance  to  be  furnished  and  designates  refugees  to  be  assisled 
t)yttMFund.  This  deferral  action  is  tal(en  under  tiie  provisions  of  ttie  AntideficiencyAct  (31  UJS.C.  1512). 

Estimated  Program  Effect:  ftone. 

OuUay  Effect:  None  ! 

1/ This  account  was  ttie  suliiect  of  a  simlar  defenBl  in  FY  1996  (D96-3A). 
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DafetralNo.97-7 


DEFERRAL  OF  BUDGET  AUTHORTTY 
Report  Pursuant  to  Saclion  1013  of  PX.  93-344 


AGENCY: 

Sodal  Security  Administration 


BUREAU: 


Appropriation  title  and  symbol: 
Umilation  on  Administrative  eifwnsee  1/ 

28X8704 


New  budget  autliority 

(PX.  104-208) 

OHier  budgetary  resources^. 

To4itf  hwlflftefy  rtfiwifTtf 


$      234  895.000 

$      S141i.B2a 

$      2a9  309.figfl 


AniounI  to  be  defened: 
Pertofyeer  ,,, 


$ 
$ 


zafiisza 


Om  identification  code: 
20-8007-0-7-651 


I   I  Yes    m 


No 


Legal  autliority  (ki  addition  to  sec  101^: 

nn     AntlcJoflciencyAct 

I      I     Other  ■ 


Type  of  eccount  or  fund: 

I      I     Annual 
I       I     iyMtJ-year: 
nn     Ito-Year 


(o9)iration  data) 


Type  of  budget  authorty: 

nn     Appropriation 
I       I     Contract  authority 
I       I     Other      -■'  •    -' 


Justificstion:  This  account  Includes  funding  for  construction  and/or  renovation  of  Social  Security  trust 
fund-o«Mied  headquarters  and  field  office  bukflngs.  In  addition,  funds  remain  avalabie  for  costs  associated  with 
acquisition  of  land  in  Colonial  Park  Estates  adjacefTt  to  the  Social  Security  Administration  complffic  in 
Baltimore,  Maryland.  The  Social  Security  Administration  has  received  an  approved  FY  1 997  apportionment  (or 
$50,000  to  cover  potential  upward  adjustments  of  prior-year  costs  related  to  field  oftice  roof  rwpak  and 
replacement  projects.  Deferred  funds  may  be  made  avalat}le  for  two  purposes:  (1)  purchase  of  9.8  acres  of 
privately-owned  land  consisting  of  14  scattered  lots  wittiin  the  Social  Security  Administration  complex  tiiat  tiie 

Federal  Government  made  a  commitment  to  the  original  owners  to  purchase  and  to  pay  relocation  costs 
contingent  upon  the  owner's  desire  to  sell  at  some  future  date;  and  (2)  construction,  renovation,  and 
e^sansion  projects  wtien  a  need  for  such  projects  is  identified  and  determined  to  be  necessary  for  the 
efficient  operation  of  the  Social  Security  Administration.  This  action  is  taicen  purstjant  to  the  Antidefidency  Act 
(31  U.S.C.  1512). 


■."■.^f" 


^imated  Program  Effect:  None. 
OutlayEffecl:  None 


17  This  account  was  tite  subject  of  a  simlar  deferral  in  FY  1996  (D96-2A). 
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DEPARTMEMT  OF  TRANSPORTATION 
Federal  Aviation  AdmMstralion 

14CFRPart91 

[Doctof  Na  28213;  Aindt  No.  91-269] 

RIN2120-AE83 

Stage  2  Akplano  Operations 

AOexv:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Final  rule. 


t:  This  document  revises  the 
airplane  operating  rules  to  provide 
reporting  requirements  for  air  carriers 
and  foreign  air  carriers  operating  Stage 
2  airplanes  in  Hawaii.  These  revisions 
require  any  air  carrier  or  foreign  air 
carrier  that  operates  Stage  2  airplanes  in 
Hawaii  to  include  certain  information  in 
its  annual  progress  reports  to  the 
Federal  Aviation  Administration  (FAA). 
Hiis  action  also  identifies  certain 
operations  of  aircraft  (otherwise 
restricted  from  operation  in  the 
contiguous  United  States)  that  are' 
allowed,  and  corrects  an  oversight  made 
when  the  regulations  were  adopted. 
These  revisions  wiU  implement  the 
amendments  to  the  law  and  clarify 
existing  regulations  and  FAA  policy. 
EFFECTIVE  DATES:  January  15. 1997. 
FOR  FURTHER  MFORMATION  CONTACT: 
Ms.  Laurette  V.  Fisher,  PoHcy  and 
Regulatory  Division  (AEE-300),  Office 
of  Environment  and  Energy,  Federal 
Aviation  Administration,  800 
Indeoendence  Avenue,  SW., 
Washington,  DC  20591.  telephone  (202) 
297-356I.  ^ 

SUPPLEMENTARY  INFORMATION: 

Background 

The  Airport  Noise  and  Capacity  Act  of 
1990  (49  U.S.C  47521  et  seg.)  (ANCA) 
placed  a  ban  on  the  operation  of  Stage 
2  airplanes  with  a  maximiun  weight  of 
more  than  75,000  pounds  in  the 
contiguous  United  States  after  December 
31. 1999.  To  achieve  an  organized 
transition  to  this  goal,  the  FAA  was 
charged  with  est£^Ushing  a  schedule  of 
phased  compUance  with  that 
requirement.  On  Septembm  25, 1991, 
the  FAA  amended  subpart  I  of  14  CFR 
part  91  (part  91)  to  add  ne^  §§91.801 
(c)  and  91.851  through  91.875  that 
implemented  the  Stage  2  nonaddition 
rules  of  the  ANCA  and  adopted  phased 
transition  criteria  (56  FR  26433).  The 
regulatory  scheme  established  in  1991 
requires  all  operators  of  Stage  2 
airplanes  (including  foreign  air  carriers 
and  operators)  to  establish  a  starting 
base  level  of  Stage  2  airplanes  from 


which  Jthey  will  accomplish  the     -^    .  ^'. 
required  reduction.  The  regulations  givii 
ofMiaton  a  choice  of  how  they  Mdll 
achieve  this  reduction,  and  require  that 
each  operator  report  its  actions  toward 
compliance  on  a  yearly  basis. 

Neither  the  NCA  nor  the 
implementing  regulations  afiiacted  the 
importation  or  operation  of  Stage  2 
airplanes  in  the  States  of  Alaska  and 
Hawaii.  On  October  21, 1991.  Congress 
amended  section  2157  of  the  ANCA  to 
add  a  new  subsection  (i)  (now  49  U.S.C. 
47528)  that  placed  limits  on  the 
operation  of  Stage  2  airplanes  in  Hawaii, 
llie  amendment  sought  to  prevent  the 
prolifaration  of  Stage  2  airplane  noise  in 
Hawaii  by  Hmiting  the  niunber  of  Stage 
2  operations  allowed  between  Hawaii 
and  points  outside  the  contiguous 
United  States,  and  by  restricting    "*  *"  *  ■ 
"tumaroimd"  service  within  the  State  of 
Hawaii  using  Stage  2  airplanes.  In  efiisct, 
this  amendment  creates  a  kind  of 
operational  nonaddition  rule  for  the 
State  of  Hawaii;  however,  this  statutory 
pro\asion  difien  significantly  from  the 
nonaddition  rule  that  applies  to  Stage  2 
airplanes  eligible  to  operate  inihe 
contiguous  United  States  and  the  two 
should  not  be  confused. 

DiscusBionitf  Comments      -.  .j^*'/^'^ 

On  May  11, 1995,  the  FAA  published 
an  NPRM  (60  FR  25554)  that  proposed 
amending  the  reporting  requirements  for 
certain  operatore  of  Stage  2  airplanes  in 
Hawaii.  Three  comments  were  received 
in  response  to  the  NPRM. 

The  State  of  Hawaii  Department  of 
Transportation  commented  and 
recommended  that  operatore  submit  the 
required  reports  to  Hawaii's  Department 
of  Transportation  in  addition  to  the 
FAA.  The  FAA  disagrees.  First,  the  FAA 
does  not  have  the  authority  to  require 
certain  operatore  to  submit  annual 
reports  to  an  individual  State.  Sec(md, 
the  reports  will  contain  only  the  number 
of  airplanes  operated  by  reporting 
operatore  to  ensure  compliance  with  the 
statute;  they  will  not  contain  the 
niunber  of  operations  nor  the  locations 
of  those  operatifHis  of  Stage  2  airplanes 
within  the  State  of  Hawaii,  as  the  - 
commenter  impUes  it  needs. 
Accordingly,  for  those  reasons,  the  filing 
of  the  reports  to  the  State  will  not  be     , 
mandated  by  this  rulemaking.  . 

The  second  commenter,  a  major  air 
carrier  serving  Hawaii,  comments 
through  its  industry  association  and 
recommeads  that  the  rule  language  in 
propel  §§  91.877(c)  (1)  and  (2)  be 
clarified  to  reflect  that  the  number  of 
Stage  2  airplanes  used  to  conduct 
Hawaiian  operations  on  November  5, 
1990,  means  the  number  of  Stage  2 
airplanes  in  the  operator's  fleet  that 


were  used  In  Hawaiian  operations  at 
that  time,  rather  than  the  number  of 
airplanes  actually  flown  on  the  single 
day  set  out  in  the  statute. 

The  FAA  agrees  with  the  comment 
that  the  law  md  not  necessarily  intend 
to  restrict  the  number  of  Stage  2 
airplanes  to  the  number  that  actually 
operated  in  service  to  Hawaii  on 
November  5, 1990.  However,  the 
language  adopted  in  this  final  rule  will 
be  changed  only  slightly.  The  FAA  is 
sensitive  to  the  £act  that  general 
language  describing  Stage  2  airplanes 
could  lead  to  the  niunbOT  reported  being 
the  entire  fleet  of  a  carrier's  Stage  2 
airplanes,  regardless  of  whether  all  of 
thme  airplanes  were  regularly  used  in 
such  service.  This  was  clearly  not  the 
intent  of  the  1991  legislation.  To 
include  all  of  the  Stage  2  airplanes  in  . 
the  fleet  of  a  carrier  that  serves  Hawaii 
would  obviate  the  intent  of  the 
restriction.  Accordingly,  rather  that  the 
proposed  language  "Stage  2  airplanes 
used  to  conduct  such  operations  on 
November  5, 1990,"  the  final  rule 
requires  a  report  of  the  number  of 
"Stage  2  airplanes  used  to  conduct  such 
operations  as  of  November  5, 1990." 
Inis  change  is  intended  to  allow 
a£EBCted  carriere  to  provide  the  FAA 
with  the  ntunber  of  Stage  2  airplanes 
that  were  usually  available  for  the 
indicated  service  as  0/ November  5, 
1990.  The  FAA  may  require  reporting 
carriere  to  justify  the  niunber  claimed 
under  this  provision,  especially  if  the 
number  is  adjusted  for  seasonal  or  other 
schedule  variation. 

The  commenter  also  states  that  the 
term  "txunaround  service"  is  defined  in 
the  legislation  as  a  flight  between  two  or 
more  points  within  the  State  of  Hawaii, 
and  indicates  that  this  language  could 
be  read  to  mean  that  inter-island 
segments  of  mainland-to-Hawaii  service 
^ould  be  reported  as  turnaround 
service.  The  commenter  states  that  this 
does  not  appear  to  be  the  intent  of 
Congress  in  the  legislation,  and  that  the 
proposed  reporting  requirement  should 
include  the  word  "exclusively"  to 
indicate  that  the  operations  reported  as 
turnaround  service  are  not  segments  of 
mainland-to-Hawaii  service. 

The  FAA  disagrees  that  a  change  to 
the  proposed  regulation  is  necessary. 
The  Hawaiian  operations  amendment 
restricts  the  number  of  Stage  2  airplanes 
that  conduct  turnaround  service  in  the 
State  of  Hawaii,  as  indicated  by  the 
commenter.  The  original  language  of  the 
legislation  described  turnaround  service 
as  "the  operation  of  a  flight  between  two 
or  more  points,  all  of  which  are  within 
the  State  of  Hawaii."  The  Senate  Report 
that  accompanied  the  legislation 
indicated  that  it  covered  "the  operation 
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of  local  flights  between  two  Hawaii 
cities  and/or  counties  «vhich  also  serve 
as  the  origin  and  destination  for  those 
flights."  ilie  comment's  suggestion  that 
the  regulation  should  read  "operations 
conducted  exclusively  within  the  State 
of  Hawaii"  does  not  appear  to  add 
clarity  to  the  proposeo  regulation.  The 
commenter  has  interpreted  the  statute 
correctly,  in  that  inter-island  segments 
of  flights  that  begin  outside  the  state  are 
not  considered  t\imaround  service 
under  the  law.  The  FAA  has  detennined 
that  adding  a  term  that  does  not  appear 
in  the  legislation  is  unnecessary,  a 
conclusion  bolstered  by  the  fact  that  the 
commenter  interpreted  the  law  correctly 
without  the  term. 

The  commenter  also  suggests  that  the 
new  required  and  amended  reports  be 
submitted  concurrently  with  the  next 
annual  report  of  an  air  carrier,  since  the 
proposed  90  days  may  not  be  sufficient 
to  gather  the  necessary  information.  The 
FAA  agrees,  and  this  change  is  reflected 
in  the  text  of  the  final  rule. 

The  third  commenter  supported  the 
rule  aS  prof>osed. 

Tlie  FAA  received  no  comments  on 
the  other  two  changes  proposed  in  the 
NPRM.  One  proposal  was  to  eliminate 
the  references  to  parts  125  and  135  in 
the  definition  of  new  entrant  in 
§91.851.  and  in  the  special  provisions 
for  new  entrant  air  carriers  imder 
S  91.867.  The  FAA  inadvertently 
included  operators  operating  imder  14 
CFR  parts  125  and  135  in  the  original 
regulation.  The  inclusion  of  each  of 
these  parts  was  in  error  since,  by 
definition,  there  can  be  no  new  entrant 
air  carriers  operating  under  either  of 
these  parts.  No  comments  were  received 
on  this  proposal,  and  it  is  adopted  as 
proposed. 

Ine  other  proposal  was  to  revise 
§  91.857  to  remove  the  reference  to 
"imported"  airplanes.  The  proposed 
rule  would  refw  only  to  Stage  2 
airplanes  "operating  between  points , 
outside  the  contiguous  United  States  ." 
This  section  was  always  intended  to 
apply  to  both  "imported"  Stage  2 
airplanes  covered  by  the  nonaddition 
rule  but  operated  outside  the  contiguous 
United  States,  and  Stage  2  airplanes 
removed  from  the  opo-ation  in  the 
contiguous  United  States  as  a  means  of 
complying  with  the  phased  transition 
regulations.  No  comments  were  received 
on  this  proposal,  and  it  is  adopted  as 
proposed. 

In  the  NPRM,  the  FAA  also  solicited 
comments  about  the  continuing 
coverage  of  airplanes  that  operate  imder 
nonstandard  airworthiness  certificates 
but  are  included  in  the  applicability 
section  of  the  phased  transition  rules. 
As  stated  in  dte  NPRM.  the  imderlying 


statute  does  not  distinguish  between 
airplanes  that  operate  under  standard 
category  airworthiness  certificates,  and 
those  that  operate  under  an 
experimental  or  other  restricted  category 
certificate.  No  comments  concerning  the 
effect  of  this  provision  were  received. 
Accordingly,  then  is  no  change  to  the 
section  of  the  regulations.  The 
regulations  will  continue  to  require  that 
by  December  31, 1999,  the  operate  of 
any  dvil  subsonic  turbojet  aircraft  with 
a  maximum  weight  of  more  than  75,000 
pounds  must  comply  with  the  Stage  3 
noise  requirements  contained  in  14  CFR 
part  36,  regardless  of  the  category  of 
airworthiness  certificate  under  which  a 
covered  airplane  operates.  Similarly, 
operators  of  these  airplanes  must 
continue  to  comply  with  the  phased 
transition  requirements  of  part  91  as 
well. 

Other  Changes 

In  reviewing  the  NPRM,  the  FAA 
determined  that  the  proposed  rule 
language  regarding  Hawaiian  operation 
reporting  was  overly  broad,  referring  to 
"operators"  rather  dian  "air  carriers,"  as 
provided  by  the  law.  That  reference  has 
been  corrected  in  the  final  rule  to 
indicate  that  only  air  carriers  and 
foreign  air  carriers  subject  to  the 
restriction  in  the  law  need  report  their 
Hawaiian  operations  imder  §  91.877. 
This  correction  does  not  affect  the  costs 
detailed  in  the  regulatory  evaluation. 

Also  in  reviewuig  the  NPRM,  the  FAA 
determined  that  the  language  of  the 
proposed  reporting  requirement  may  not 
have  clearly  distinguished  that  there  are 
three  types  of  flights  to  report — those 
between  the  contiguous  U.S.  and  the 
State  of  Hawaii,  those  between  the  State 
of  Hawaii  and  a  point  outside  the 
contiguous  U.S..  and  turnaround  service 
only  between  the  islands.  All  three  of 
these  flights  are  limited  by  law,  and  the 
FAA  always  intended  that  all  three  be 
reported.  Accordingly,  the  language  of 
the  final  rule  has  been  changed  to 
clarify  this  distinction.  This  clarification 
does  not  affect  the  costs  detailed  in  the 
regulatory  evaluation. 

Finally,  the  applicability  of  §  91.851. 
the  definitions  appUcable  to  the 
transition  regulations,  is  being  revised 
to  reference  §  91.877,  which  is  being 
added  by  this  rule.  This  revision  does 
not  change  the  scope  of  this  rule. 

Paperwork  Reduction  Act 

Information  collection  requirements 
currently  contained  in  part  91  have  been 
approvmi  by  the  Office  of  Mmagement 
and  Budget  (OMB)  under  the  provisions 
of  the  Paperwork  Reduction  Act  of  1995 
(44  U.S.C  3501  et  seq.)  and  have  been 
assigned  OMB  control  number  2120- 


0553.  An  amendment  of  that  approval  is 
being  submitted  to  OMB  to  include  the 
small  additional  burden  associated  with 
this  final  rule. 

EooDimiic  Summary 

Changes  to  Federal  regulations  must . 
imdergo  several  economic  analyses. 
First,  Executive  Order  12866  directs  that 
each  Federal  agency  shall  propose  or 
adopt  a  regulation  only  upon  a  reasoned 
determination  that  the  benefits  of  tha 
intended  regulation  justify  its  costs. 
Second,  the  Regulatory  Flexibility  Act 
of  2,980  requires  agencies  to  analyze  the 
economic  effect  of  regulatory  changes 
on  small  entities.  Thbd,  the  Office  of 
Management  and  Budget  directs 
agencies  to  assess  the  effect  of 
regulatory  changes  on  international 
trade.  In  conducting  these  analyses,  the 
FAA  has  determined  that  this  rule:  (1) 
Will  generate  benefits  that  justify  its 
costs  and  is  not  "a  significant  regulatory 
action"  as  defined  in  Executive  Order 
12866;  (2)  is  not  significant  as  defined 
in  Department  of  Transportation's 
Regulatory  Policies  and  Procedures;  (3) 
will  not  have  a  significant  impact  on  a 
substantial  number  of  small  entities; 
and  (4)  will  not  constitute  a  barrier  to 
international  trade.  Since  the  impacts  of 
the  change  are  relatively  minor,  this 
economic  summary  constitutes  the 
analysis  and  no  regulatory  evaluation 
will  be  placed  in  the  docket. 

Cbsts  I 

There  are  three  new  provisions  of  the 
rule. 

1.  Stage  2  Operations  in  Hawaii 

The  current  requirements  of  the  law 
restricting  Stage  2  airplane  operations  In 
Hawaii  do  not  include  the  reporting 
necessary  for  the  FAA  to  ensure 
compliance  with  the  statutcHy 
restrictions  added  by  the  1991 
amendment.  This  nde  will  add  a  new 
paragraph  to  §  91.801  and  add  a  new 
§  91.877  that  will  contain  the  reporting 
requirements  for  aircraft  operated 
within  the  State  of  Hawaii  or  between 
the  State  of  Hawaii  and  points  outside 
the  contiguous  United  States  on  and 
since  November  5, 1990.  Each  aSected 
operator  will  need  to  report  the  number 
of  Stage  2  airplanes  it  operated  in  either 
described  operation  since  November  5. 
1990,  and  any  changes  in  the  number 
since  that  time.  Ttiis  reporting 
requirement  is  needed  to  ensure 
compliance  with  the  1991  amendment 
to  ANCA. 

The  FAA  estimates  that  this  provision 
will  require  for  each  carrier  no  more 
than  two  hours  per  year  of  a  Flight 
Operatitms  Manager's  time  to  collect  die 
necessary  information.  The  FAA  further 
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estimates  that  there  will  be  a  one-time 
agency  cost  expended  in  the  first  3rear  of 
implementation  as  a  reiult  of  this  rule 
change.  There  are  approximately  10  U.S. 
operators  that  fly  Stage  2  airplanes  in 
and  out  of  Hawaii  that  are  not  presently 
required  to  report  the  needed 
information. 

The  FAA  assumes  that  reporting  the 
information  required  by  this  action  will 
be  performed  by  a  Flight  Operations 
Manager  at  a  loaded  hourly  wage  (which 
includes  benefits)  of  $26.74.  Two  hours 
at  this  rate  times  10  carriers  yields  the 
total  amiual  cost  of  $535.00  to  affect^ 
carriers. 

The  FAA  estimates  that  it  will  also 
take  a  total  of  two  hours  for  the  FAA  to 
review  and  approve  the  initial 
infonnation  si&imitted.  (Time  spent  in 
review  thereafter  wUl  be  insignificant 
because  it  will  be  included  in  regular 
reviews  of  reports.)  Given  a  loaded 
hourly  wage  rate  (which  includes 
benefits)  of  $38.87  for  a  govemm^t 
worker,  GS-13  step  5,  the  FAA 
estimates  that  this  provision  will  cost 
the  FAA  $777  ($38.87  x  10  x  3)  to 
process  this  information.  The  total 
wnniial  cost  of  this  provision  is, 
therefore,  $1,312. 

2.  Other  Stage  2  Operations 

Currently  §  91.857  applies  to  Stage  2 
airplanes  imported  into  a 
noncontiguous  state,  territory,  or 
possession  of  the  United  States  on  or 
after  November  5, 1990.  That  section 
was  promulgated  to  provide  a  means  by 
whicJi  airplanes  purchased  after  the 
date  of  the  statutory  nonaddition  rule 
could  be  included  on  the  operations 
specifications  of  operators,  but 
restricted  from  operations  in  the 
contiguous  United  States.  Paragraph  (b) 
of  that  section  allows  operators  to  obtain 
a  special  flight  authorization  to  bring 
these  airplanes  into  the  omtiguous 
United  States  for  the  purpose  of 
maintenance. 

Since  §  91.857  was  promulgated,  the 
FAA  foimd  that  the  same  restricted 
operations  specification  arrangement 
was  the  most  efiective  means  for  some 
operators  to  comply  with  the  phased 
compliance  regulations.  Accordingly, 
the  FAA  is  revising  the  text  of  §  91.857 
to  remove  the  reference  to  "imported" 
airplanes;  the  revision  will  include  a 
reference  only  to  Stage  2  airplanes 
"operating  between  pc^ts  outside  the 
contiguous  United  States."  This 
language  is  intended  to  include  both 
Stage  2  airplanes  covered  by  the 
nonaddition  rule  and  Stage  2  airplanes 
removed  from  operations  in  the 
contiguous  United  States  as  a  means  of 
complying  with  the  phased  transitiai 
regulations. 


This  f^hiinga  does  not  represent  a 
change  in  policy  toward  these  airplanes. 
There  is,  therefore,  no  cost  associated 
with  this  provision. 

3.  Conection  of  New  Entrant  References 

As  part  of  the  required  transition  to  an 
all  Stage  3  fleet,  the  FAA  was  required 
to  consider  the  impact  of  any 
regulations  on  a  "new  entry  into  the 
airline  industry."  In  adopthig  the 
regulations,  the  FAA  made  special 
provisions  for  new  entrant  air  carriers 
imder  §  91.867.  In  th^  regulation,  and 
in  the  definition  of  new  entrant  in 
§  91.851.  the  FAA  inadvertently 
included  operators  operating  under 
parts  125  and  135.  The  inclusion  of  each 
of  these  parts  was  in  error.  As  outlined 
in  the  final  rule  synopsis,  air  carriers 
operate  under  part  121, 129,  or  135;  no 
air  carriers  are  certificated  under  part 
125.  Also,  since  the  noise  transition 
regulations  afiiect  only  )et  airplanes  over 
75.000  pounds,  the  airplane  size 
liniitations  of  part  135  mean  that  there 
are  no  part  135  operators  affected  by  the 
rules,  and  thus  there  can  be  no  part  135 
new  entrants.  ^ 

The  FAA  is  eliminating  the  references 
to  "new  entrants"  imder  parts  125  and 
135  since,  as  explained  above,  such 
status  is  not  possible  given  the      -^  . 
limitations  of  the  statute  and  those  of 
parts  125  and  135.  Thwe  are  no  costs 
associated  with  this  change. 

Benefits  .  .,.;,- 

The  statute  contains  a  provision  that 
limits  the  number  of  Stage  2  airplanes 
that  operate  exclusively  within  the  State 
of  Hawaii,  or  between  Hawaii  and  a 
point  outside  the  contiguous  United 
States.  The  benefits  associated  with  the 
reduction  in  noise  are  attributed  to  the 
law  itself.  No  direct  benefits  of  the 
reduction  in  noise  levels  can  be 
attributed  to  this  rule  making.  Without 
this  rule  the  FAA  will  not  have  the 
infomution  necessary  to  enforce  the 
law.  ■'.'.' 

Regulatory  Flexibility  Determination 

The  Regulatory  Flexibility  Act  of  1980 
(RFA;  5  U.S.C.  601  et  seq.)  was  enacted 
by  Congress  to  ensure  that  small  entities 
are  not  unnecessarily  and 
disproportionately  burdened  by  -^ 
Government  regulations.  The  RFA 
requires  agencies  to  review  rules  that 
may  have  "a  significant  economic 
impact  on  a  substantial  niunber  of  small 
entities."  Small  entities  are 
independently  owned  and  operated 
small  businesses  and  small  not-for- 
profit  organizations. 

According  to  the  FAA's  Order  on 
Regulatcuy  FlexibiUty  Criteria  and 
Guidance,  a  smaU  <:q>erator  of  airplanes 


for  hire  is  one  that  owns,  bui  does  not 
necessarily  operalu.  nine  or  fewer 
airplanes.  The  Order  also  defines  a 
substantial  number  of  small  entities  as 
a  ntunber  that  is  not  less  than  11  and 
that  is  more  than  one-third  of  the  small 
entities  subject  to  the  rule.  The  small 
entities  that  will  be  afiiected  by  this  rule 
are  the  operators  of  Stage  2  dvil 
subsonic  airplanes  with  maximum 
weights  of  more  than  75,000  pounds 
tiiat  operate  in  Hawaii. 

The  annual  costs  of  this  rule  are 
negligible  ($535  per  operator).  For  this 
reason  the  FAA  concludes  that  the  final 
rule  does  not  significantly  affect  a 
substantial  niunber  of  small  air  carrier 
entities  as  defined  in  the  FAA's 
Regulatory  Flexibility  Criteria  and 
Guidance. 

Internationa]  Trade  Impact 

The  final  rule  is  expected  to  have 
litUe  or  no  impact  on  trade 
opportmiities  of  U.S.  firms  conducting 
business  overseas  or  for  foreign  firms 
conducting  business  in  the  United 
States.  The  rule  Mfill  impose  the  same 
requirements  on  both  domestic  air 
carriera  operating  imder  part  121  and 
foreign  air  carriers  subject  to  part  129. 
The  costs  of  compliance  to  foreign  air 
carriera  flying  into  the  United  States  and 
domestic  operatora  are  similar  and 
negligible.  Therefore,  it  will  not  cause  a 
competitive  disadvantage  for  U.S. 
carriera  operating  overseas  or  for  foreign 
carriera  operating  in  the  Untied  States. 

Federalism  Impljcatjona 

,    This  regulation  will  not  have 
substantial  direct  efiiscts  on  the  states, 
on  the  relationship  between  the  national 
government  and  the  states,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  proposal 
would  not  have  sufficient  federalism 
implications  to  warrant  preparation  of  a 
Federalism  Assessment. 

Environmental  Analysis 

This  rule  will  msure  implementatim 
of  the  law  by  adding  a  new  section 
S  91.877  that  will  contain  new  reporting 
requirements  for  operatora  conducting 
Stage  2  operations  in  the  State  of 
Hawaii.  The  new  reporting  requirement 
refines  existing  reporting  requirements 
in  part  91.  and  will  not  have  a 
significant  effect  on  the  quality  of  the 
human  environment.  Any 
environmental  impact  associated  with 
this  regulation  is  the  result  of  the 
amendment  to  the  statute  made  by 
Congress.  This  action,  the  addition  of  a 
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reporting  requirement,  in  itself,  has  no 
oivironmental  impact. 

The  change  to  §  31-857  that 
acknowledges  an  acceptable  means  of 
compliance  with  the  Stage  3  transition, 
and  th^elimination  of  two  drafting 
errors,  also  will  not  have  a  significant 
effect  on  the  quality  of  the  human 
environment.  This  rule  does  not  in  any 
way  change  the  substantive  effect  of  the 
transition  regulations,  but  only  reflects 
the  practices  of  the  FAA  since  the 
regulations  were  adopted  in  1991. 

Conclusion 

These  amendments  to  part  91  will 
result  in  no  substantial  costs  or  savings. 
They  will  not  have  an  annual  effect  on 
the  economy  of  $100  million  or  more, 
will  not  result  in  a  major  increase  in 
costs  to  consumers  or  others,  nor  have 
other  significant  adverse  effects.  In 
addition,  this  rule  will  have  little  or  no 
impact  on  trade  opportimities  for  U.S. 
firms  doing  business  overseas,  or  on 
foreign  firms  doing  business  in  the 
United  States.  Accordingly,  the  FAA  has 
determined  that  these  amendments:  (1) 
Are  not  a  significant  regulatory  action 
imder  Executive  Order  12866;  (2)  are 
not  a  significant  regulatory  action  imder 
DOT  R^ulatory  PoUdes  and  Procedures 
(44  FR  11034;  February  26,  1979);  and 
(3)  will  not  have  a  significant  economic 
imp>act  on  a  substantial  number  of  small 
entities  under  the  criteria  of  the 
Regulatory  Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  91 

Aircraft,  Noise  control.  Reporting  and 
recordkeeping  requirements. 

The  Amendment 

Accordingly,  the  Federal  Aviation 
Administration  amends  14  CFR  part  91 
as  follows: 

PART  91— GENERAL  OPERATING  AND 
FLIGHT  RULES 

1.  The  authority  citation  for  part  91 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40103, 40113, 
40120,  44101,  44111,  44701,  44709.  44711, 
44715,  44716,  44717,  44722,  46306,  46315, 
46316.  46502,  46504,  46506-46507,  47122, 
47508,  47526-47531. 

f91J01    [Amandodl 

2.  Section  91.B01(c)  is  amended  by 
removing  the  reference  to  "91.875"  and 
adding  the  reference  "91.877"  in  its 
place. 

3.  Section  91.801  is  amended  by 
adding  a  new  paragraph  (d)  to  read  as 
follows: 

f»1J01    ApplicabnityiRaMiontopartse. 


(d)  Section  91.877  prescribes^ 
reporting  requirements  that  apply  to  any 
dvil  subsonic  turbojet  airplane  with  a 
maximum  weight  of  more  than  75,000 
pounds  operated  by  an  air  carrier  or 
foreign  air  carrier  between  the 
contiguous  United  States  and  the  State 
of  Hawaii,  between  the  State  of  Hawaii 
and  any  point  outside  of  the  48 
contiguous  United  States,  or  between 
the  islands  of  Hawaii  in  tumaroimd 
service,  under  part  121  or  129  of  this 
chapter  on  or  after  November  5, 1990. 

191.861    [Amended] 

4.  The  introductory  text  of  §  91.851  is 
amended  by  removing  the  reference 
"91.875"  and  by  addkig  the  reference 
"91.877"  in  its  place. 

f  91461    [Amended] 

5.  Section  91.851  is  amended  in  the 
definition  of  "New  entrant"  by  revising 
the  phrase  "part  121.  125, 129  or  135" 
to  read  "part  121  or  129". 

6.  Section  91.857  is  amended  by 
revising  the  heading  and  introductory 
text  to  read  as  follows: 

f  91 .857    Stage  2  Operetions  outside  of  «he 
48  contlguoua  United  States,  and 
authorization  for  maintenance. 

An  operator  of  a  Stage  2  airplane  that 
is  operating  only  between  points  outside 
the  contiguous  United  States  on  or  after 
November  5, 1990,  shall — 


191.867   [Amended] 

7.  Section  91.867(a)(1)  is  amended  by 
revising  the  phrase  "part  121, 125,  or 
135"  to  read  "part  121". 

8.  A  new  §  91.877  is  added  to  read  as 
follows: 

f  91 .877    Annual  reporting  of  Hawaiian 
operations. 

(a)  Each  air  carrier  or  foreign  air 
carrier  subject  to  §  91.865  or  §  91.867  of 
this  part  that  conducts  operations 
between  the  contiguous  United  States 
and  the  State  of  Hawaii,  between  the 
State  of  Hawaii  and  any  point  outside  of 
the  contiguous  United  States,  or 
between  the  islands  of  Hawaii  in 
turnaround  service,  on  or  since 
November  5, 1990,  shall  include  in  its 
annual  report  the  information  described 
in  paragraph  (c)  of  this  section. 

(b)  Each  air  carrier  or  foreign  air 
carrier  not  subject  to  §  91 .865  or 

§  91.867  of  this  part  that  conducts 
operations  between  the  contiguous  U.S. 
and  the  State  of  Hawaii,  between  the 
State  of  Hawaii  and  any  point  outside  of 
the  contiguous  United  States,  or 
between  the  islands  of  Hawaii  in 
tiunaround  service,  on  or  siijce 
November  5, 1990,  shall  submit  an 
annual  report  to  the  FAA,  Office  of 


Environm«it  and  Energy,  on  its 
compliance  with  the  Hawaiian 
operations  provisions  of  49  U.S.C. 
47528.  Such  reports  shall  be  siibmitted 
no  later  than  45  days  after  the  end  of  a 
calendar  year.  All  progress  reports  must 
provide  the  information  through  the  end 
of  the  calendar  year,  be  certified  by  the 
operator  as  true  and  complete  (under 
penalty  of  18  U.S.C.  1001),  and  include 
the  following  information — 

(1)  The  name  and  address  of  the  air 
carrier  or  foreign  air  carrier; 

(2)  The  name,  title,  and  telephone 
number  of  the  person  designated  by  the 
air  carrier  or  foreign  air  carrier  to  be 
responsible  for  ensuring  the  accuracy  of 

.  the  information  in  the  report;  and 

(3)  The  information  specified  in 
paragraph  (c)  of  this  section. 

(c)  The  following  information  must  be 
included  in  reports  filed  pursuant  to 
this  section — 

(1)  For  operations  conducted  between 
the  contiguous  United  States  and  the 
State  of  Hawaii —     * 

(i)  The  number  of  Stage  2  airplanes 
used  to  conduct  such  operations  as  of 
November  5, 1990; 

(ii)  Any  change  to  that  ntunber  during 
the  calendar  year  being  reported, 
including  the  date  of  such  change; 

(2)  For  air  carriers  that  conduct  inter- 
island  turnaround  service  in  the  State  of 
Hawaii — 

(i)  The  number  of  Stage  2  airplanes 
iised  to  conduct  such  operations  as  of 
November  5,  1990; 

(ii)  Any  change  to  that  number  during 
the  calendar  year  being  reported, 
including  the  date  of  such  change; 

(iii)  For  an  air  carrier  that  provided 
inter-island  trunaround  service  within 
the  state  of  Hawaii  on  November  5% 
1990,  the  number  reported  under 
paragraph  (c)(2)(i)  of  this  section  may 
include  all  Stage  2  airplanes  with  a 
maximum  certificated  takeoff  weight  of 
more  than  75,000  pounds  that  were 
owned  or  leased  by  the  air  carrier  aa 
November  5, 1990,  regardless  of 
whether  such  airplanes  were  operated 
by  that  air  carrier  or  foreign  air  carrier 
on  that  date. 

(3)  For  operations  conducted  between 
the  State  of  Hawaii  and  a  point  outside 
the  contiguous  United  States — 

(i)  The  number  of  Stage  2  airplanes 
used  to  conduct  such  operations  as  of 
November  5. 1990;  and 

(ii)  Any  change  to  that  ntunber  during 
the  caleoKlar  year  being  reported, 
including  the  date  of  such  change. 

(d)  Reports  or  amended  reports  for 
years  predating  this  regiUation  are 
required  to  be  filed  concurrently  widi 
the  next  annual  report. 
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Issued  in  Wtahington,  DC,  cm  November 
21. 1996. 

UmU  HaU  DeMihk. 
Acting  Administrator. 
pR  Doc.  31873  Filed  12-13-96;  8:45  am] 
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documents  on  public  inspection  and  tlw  d^y  Federal  Register's 
table  of  contents  are  available  using  this  service.  The  document 
numbers  are  7050-PubUc  Inspectim  list  and  7051-Table  of 
Contents  list  The  public  tnspection  list  will  be  updated 
immediately  far  documents  filed  on  an  emargency  basis. 

NOTE:  YOU  WILL  CM4LY  CTT  A  USTING  OF  DOCUMENTS  ON 
FILE  AND  NOT  THE  ACTUAL  DOCUMENT.  Documents  on 
public  inspection  may  be  viewed  and  copied  in  our  office  located 
at  800  North  Capitol  Street,  N.W.,  Suite  700.  The  Fax-On-Demand 
telephone  number  is:  301-713  9906 
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CFR  PARTS  AFFECTED  DURING  DECEMBER 

At  the  end  of  each  month,  the  Office  of  the  Federal  R^stn 
publishes  separately  a  List  of  CFR  Sections  ASiected  (LSA).  which 
lists  parts  and  sections  aifacted  by  documents  published  since 
the  revision  date  of  each  title. 
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REMMDER8 

The  Maim  in  ttw  Kst  were 
edMorMy  oompied  as  an  aid 
to  Federal  Register  users. 
Inclusion  or  exclusion  from 
ttw  ist  has  no  legal 


RULES  QOMQ  INTO 
EFFECT  TODAY 

AQMCULTURE 
DEPARTMENT 
Anlmal  and  Plant  Haaitti 
inapactton  Sarvtea 
PlanMalated  quarantine. 


J%«ar«,  imported;  publishad 
10-15-96 

AGRICULTURE 
DEPARTMENT 
Food  and  Conaumar  Sarvtea 

Food  stamp  program: 
Food  stamp  benefits 

in  households 
to  pay  child 
support  to  nonhousehold 
member  published  10-17- 
96 
Micfcey  Leiand  Childhood 
Hunger  Relief  Act; 
implementation;  published 
10-17-96 
Monthly  reporting  for 
households  residing  on 
reservations:  restrictions; 
published  10-17-96 
Rules  simplification; 

published  10-17-96 
Student  eltgtbtnty  arxl 
treatment  of  education 
assistance;  published  10- 
17-96 
COMMERCE  DEPARTMENT 
National  Oceanic  aitd 
Atmoapharte  Administratton 
Fishery  conservation  and 
managemert: 

Northeastern  United  States 
fishenes— 

Summer  flounder,  scup, 
arxl  black  sea  bass; 
published  11-15-96 
ENVIRONMENTAL 
PROTECTION  AGENCY 
Air  programs: 
Fuel  and  fuel  addKives- 
Guam;  ar«-dumping  arxj 
detergent  addMization 
requirements  for 
conventional  gasoline; 
exemption  petition; 
published  10-16-96 
Air  quality  implementation 
plans;  approval  and 
promulgation;  various 


Tannaaaae;  publshed  10- 

Wast  Virginia;  publshad  1 1- 
15-96 
AirquaRy  impiementation 
plana;  VAVapproval  and 
promulgation;  vartous 
Stales;  air  quality  planning 
purposes;  desigriation  of 


Maine;  published  10-15-96 
New  Jersey;  pubished  10- 

1D-90 


Louisiana  at  ai.;  publshad 
10-15-96 
Suparlund  program: 
National  ofl  and  hazardous 
substances  conlingancy 
ptan- 

NaHoral  prtoribea  Isl 
update:  pubished  12- 
16-96 
FEDERAL 

C0MMUMCATI0N8 
OOMMWtriON 
Common  carrier  services: 
Piijic  mobile  sarvices- 
OriUar  unserved  Phase  I 
and  II  service  areas; 
competitive  biddmg; 
published  11-14-96 
Radto  stations;  taUe  of 
assignments: 
Art(ansas;  published  11<14- 

96 
Califomia;  published  11-14- 

96 
Tennessee  et  aL;  published 
11-19-96 

FEDERAL  TRADE 
COMMISSION 

Appliances,  consumer,  energy 
consurT|)tion  arxJ  water  use 
irrtormalton  In  labeling  aixl 
advertising: 

ComparatMlity  rangaa- 
Dishwashers, 
instantaneous  water 
heaters,  central  air 
condMoners.  arxJ  heat 
pumps  sold  as  single 
package  units; 
published  9-16-96 

HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
Food  and  Drug 
Administration 
Food  addWves: 
Ad|uvants,  production  aids, 
and  sanitizers- 
Sodkn  22  '- 
melhy(enebis<4,6-dHtert- 
butylphanyOphoephate; 
pubished  12-16-96 
Adjuvants,  production  aids, 
arxl  sanitizers- 
2-02,4.8,1 0-te<rakis(1.1- 
dimethylethyl- 
)dtoenzo(d,fl(13,21.  eto.; 
published  12-16-96 
Food  for  human  consumptioa- 
Fbod  additives- 
Curdian;  pubished  12-16- 
96 


INTERNATIONAL 
DEVELOPMENT 
COOPERATION  AGENCY 

A^aocy  for  Intantellonal 


AGRICULTURE 
DEPARTMENT 
Rural  Businaes  and 


Foreign  donation  program 
(Section  416);  donation  of 
dairy  products  to  assist 
needy  persons  overseas; 

-  CFR  part  removed; 
publahad  12-16-96 

TRANSPORTATION 
DEPARTMENT 

Fatfarai  Aviation 
Administration 

Airworthness  dvectivas: 

Boeing;  pubished  11-14-96 
'    New  Piper  Aircraft,  Inc.; 
pubished  10-24-96 

Practice  and  procedure: 
Fedaraly  assisted  airport 
erAncantent  procaedngs; 
pubished  10-16-96 

TREASURY  DfPARTMENT 
intsmal  Ravanue  Servica   ' 
Income  taxes: 
Charitable  contritxjtions; 
deductibiity, 
substantiation,  arxl 
disclosure;  putiishad  12- 
1646 

COMMENTS  DUE  NEXT 
WEEK 

AGRICULTURE 
DEPARTMENT 

Agricultural  MartwOng 


Cotton  reaaarch  and 

promotion  order 

Sigrvup  period  during  wtiich 
eigiJie  producers  and 
importers  could  request 
contirKiance  referendum 
on  1991  amendments; 
comments  due  t>y  12-23- 
96;  published  12-6-96 
Dates  (domestic)  produced  or 

p£K:ked  in  CaMomia; 

comments  due  by  12-23-96; 

published  12-6-96 

AGRICULTURE 
DEPARTMENT 

Federal  Crop  Insurance 
Corporation 

Crop  insurance  regUatiorts: 
Dry  beans;  comments  due 
by  12-26-96;  published 
11-26-96 

AGRICULTURE  >" 

DEPARTMENT 

Farm  Service  Agency 

Single  family  housing; 
reengineering  and 
reinvention  of  direct  section 
502  arvj  504  programs; 
comments  due  by  12-23-96: 
published  11-22-96 


Single  (amiy  housing; 

reengineering  arxJ 

reinvenlion  of  direct  section 

502  and  504  programs: 

comments  due  by  12-23-96; 

pubished  11-22-96. 
AGRICULTURE 
DEPARTMENT 
Rural  Houalrtg  Sarvioa 
Single  family  housing; 

reengineering  and 

rainvertton  of  direct  section 

502  arxl  504  programs; 

comments  due  by  12-23-96; 

pubished  11-22-96 

AGRICULTURE 

DEPARTMENT 

Riwal  UtUitleS  Service 

Single  family  housing; 
reengineering  and 
reinvention  of  direct  section 
502  and  504  programs; 
comments  due  by  12-23-M; 
pubished  1 1-22-96 
COMMERCE  DEPARTMENT 
National  Oceanic  and 
Atmoapharte  Administration 
Fishery  conservation  and 
management 
Alaska;  fisheries  of 
Exclusive  Ecorwrnc  Zone- 
Bering  Sea  and  Aleutian 
IsiarKls  groundfish; 
comments  due  by  12- 
23-96;  pubished  11-26- 
96 
Caribbean,  Gulf,  and  South 
Atlantk;  fisheries; 
comments  due  t>y  12-23- 
96;  published  10-24-96 
COMMODITY  FUTURES 
TRADING  COMMISSION 
Contract  markets: 
Contract  market  destgnatkxi 
applications  review  and 
approval  arxl  exchange 
rules  relating  to  contract 
terms  and  conditkins; 
comments  due  by  12-23- 
96;  published  11-22-96 
ENERGY  DEPARTMENT 
Contractor  employee 
protectk}n  program; 
comments  due  by  12-24-96; 
pubished  10-25-96 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Acquisition  regulatkxts: 
Confidential  txjsiness 
informatton;  collectnn, 
use,  access,  treatment, 
arxl  dnctosure; 
certiftoatkxi  requirements 
removed;  comments  due 
by  12-23-96;  pubished 
10-24-96 
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Air  potutants.  hazardous; 
nabonai  emission  standards: 
Polymer  arxj  resin 
production  fadltties 
(Qroups  I  and  IV); 
comments  due  by  12-26- 
96;  published  11-25-96 
Air  quality  implementation'. . 
plans;  approval  and        "•  * 
promulgation;  various 
States: 

Arizona;  comments  due  by 
12-23-96;  published  10- 
23-96 
New  York;  comments  due 
by  12-27-96;  published 
11-27-96 
West  Virginia;  comments 
due  by  12-27-96; 
published  11-27-96 
Clean  Air  Act 
State  operating  permits 
programs- 
New  Mexico;  comments 
due  by  12-26-96; 
published  11-26-96 
New  Mexico;  comments 
due  by  12-26-96; 
published  11-26-96 
Toxic  substarx^es: 
Testing  requirements- 
Biphenyl,  etc.;  comments 
due  by  12-23-96; 
published  6-26-96 
FEDERAL 
COMMUNICATIONS 
COMMISSION 
Practice  arxJ  procedure: 
Regulatory  fees  (1996  FY); 
assessment  artd 
collection;  comments  due 
by  12-23-96;  published 
11-22-96 
Radio  stations;  taUe  of 
assignments: 

'Florida;  comments  due  by 
12-25-96;  published  10- 
18-96 
Kentucky;  comments  due  t)y 
12-23-96;  published  11- 
14-96 
New  York;  commerts  due 
by  12-23-96;  published 
11-14-96 
Texas;  comments  due  by 
12-23-96;  published  11- 
14-96 

FEDERAL  EMERGENCY 
MANAGEMENT  AQENCY 
Disaster  assistance: 
Appeals  procedures; 
comments  due  by  12-23- 
96;  published  10^4-96 
Restoration  of  damaged 
faciities;  eigbie  costs 


limitation  to  standards  in 
place  at  time  of  dteaster 
declaration  date; 
comments  due  by  12-24- 
96;  published  10-25-96 
FEDERAL  HOUSING 
FINANCE  BOARD 
Financing  Corporation: 
Operatior«;  Federal 
regulatory  reform; 
commer4s  due  by  12-23- 
96;  published  11-22-96 
FEDERAL  RESERVE 
SYSTEM 

Freedom  of  Information  Act; 
implementation: 
Fee  schedule;  comments 
due  by  12-26-96; 
published  11-26-96 
Securities  credit  transactions 
(Regulatnns  G,  T,  and  U); 
« :   comments  due  by  12-26-96; 
published  11-26-96 

FEDERAL  RETIREMENT 
THRIFT  INVESTMENT 
BOARD 

Thrift  savings  plan: 
^ConlirHiation  of  eligibility- 
District  of  Columbia 

Rnanctal  ResponstNtity 
•   and  Martagement 
"  r^   Assistance  Authority; 
'  participation  tor  certain 
emptoyees;  comments 
due  by  12-24-96; 
published  10-25-96 
HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
Food  and  Drug 
Administration 
Food  for  human  consumption: 
Dietary  ingredients; 
premarket  notification; 
corivnents  due  t>y  12-26- 
96;  published  9-27-96 
Food  latseUng- 
Oietary  supplements; 
.  '' '-;  nutritional  support 
-^  "statement;  notificatfon 
. .  -T;i;. procedure;  comments 
due  by  12-26-96; 
■i-  published  9-27-96 
INTERIOR  DEPARTMENT 
FMi  and  Wildlife  Service 
%  Endangered  arxJ  threatened 
species: 

Petitfons  on  findings,  etc.- 
Santa  Arui  sucker; 
comments  due  by  12- 
26-96;  pubished  11-26- 
96 

INTERIOR  DEPARTMENT 


Servloe 

Administrative  appeals 
pmoess;  comments  due  by 


12-27-96;  published  10-26- 
96 

JUSTICE  DEPARTMENT 
ImmlgrBtkMi  and 
Naturalization  Servioe 

Immigration: 
Nonimmigrants;  documenlaiy 

requirenwnts- 

Periods  of  lawful 
terrporary  and 
permanent  resident 
status  to  establish 
seven  years  of  lawful 
domiqie;  comments  due 
by  12-26-96;  pubfished 
11-25-96 

LABOR  DEPARTMENT 
Federal  Contract  Compliance 
Progrants  Office 

Special  d»abled  veterans  and 
Vietnam  era  veterans; 
affirmative  aCbon  and 
noTKfscrimination  obligations 
of  contractors  and 
subcontractors 
Correctk>n;  comments  due 

by  12-27-96;  published 

10-28-96 

NUCLEAR  REGULATORY 
COMMWmON 

Radtertion  protection  standards: 
Correctx>ns,  ciarificatk)ns, 
and  policy  change; 
comments  due  by  12-23- 
96;  published  10-7-96 

SECURITiES  AND 
EXCHANGE  COMMISSION 

Securities: 
Brokers  and  dealers  books 

and  records  requirement; 

comments  due  t>y  12-27- 
V     96;  published  10-28-96 

TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Admlnlstratton 
Air  traffic  operating  and  flight 
rules: 

Rocky  Mountain  National 
Paik.  CO;  special  flight 
rules  in  vicinity;  comments 
due  by  12-23-96; 
published  12-11-96 
Comment  period 
reopened;  commertis 
due  by  12-23-96; 
published  11-21-96 
Ainvorlhiness  dvectives: 
BeH;  comments  due  by  12- 
24-96;  published  10-25^ 
ConStruccwnes 
Aeror^uticas,  SA 
(CASA);  comments  due 
by  12-23-96;  published 
11-12-96 


Jetstream;  comments  due 
by  12-23-96;  published 
11-12-06 

LTTEF  GmbH;  comnwnts 
due  .by  12-27-96; 
published  10-28-96 

Akwortfiness  standards: 

Special  corxlitons- 

Boeing  model  767-27C 
airtome  warning  and 
control  system 
modificatkxi'  (AWACS) 
airplanes;  comments 
due  by  12-2346; 
published  11-21-96 

Rulemaking  petitions; 

summary  arxl  disposi1x>n; 
.   comments  due  by  12-24-96; 
I  -published  10-25-96 

TRANSPORTATION 
DEPARTMENT 

Maritime  AdminlstratkMi 

Cargo  preference-U.S.-Aag 
I  vessels: 

Waivers  of  requirement  for 
exclusive  carriage  of 
export  cargo;  comments 
due  by  12-27-96; 
published  10-28-96 

TREASURY  DEPARTMENT 

Community  Devtopment 
Financial  Institutions  Fund 

Bank  enterprise  award 

program;  comments  due  t}y 
I  12-26-96;  published  11-25- 
I  96 

TREASURY  DEPARTMENT 

inlsmal  Revsnue  Servlos 

kKXxne  taxes: 

Nonexempt  employees' 
trusts;  grantor  trust  rules 
application;  comments  due 
by  12-26-96;  published  9- 
27-96 


LIST  OF  PUBLIC  LAWS 

■* 

The  list  of  Public  Laws  for  the 
104th  Congress.  Secorxl 

Sesskxi,  has  t>een  completed. 
The  list  will  resume  when  bills 
are  ertacted  ioto  law  during 
the  first  session  of  the  105th 
Congress,  wtiich  convenes  at 
noon  on  January  7,  1997. 


NolK  A  cumulative  list  of 
Public  Laws  for  the  104th 
Congress,  Second  Session,  is 
in  Part  D  of  this  issue. 


-••    *•.  i 
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CFR  CHECKUST 


TNs  cheddnt,  praper«d  by  the  Office  of  me  Federal  Register,  it 
published  weetdy.  »t  is  arranged  in  the  order  of  CFR  Met.  ttodc 
nunnbers,  prices,  and  revision  dates. 

An  asterislt  (*)  precedes  each  entry  that  has  been  issued  since  last 
week  and  which  is  now  avai^jle  kx  sale  at  the  Government  Priming 

OfHce. 

A  **•"  precedaa  each  entry  that  la  now  avaUabie  on-line  through 

Ihe  Qovemment  Printing  Offloe'a  GPO  Access  aarvtce  at  htip:// 

www.aGoeaa.gpo.goWnara/cfr.  For  information  about  GPO  Access 

can  1-888-29344M  (Ml  free). 

A  checMnt  of  currert  CFR  vokxnes  comprising  a  complete  CFR  set, 

also  appears  in  the  latest  issue  of  the  LSA  (List  of  CFR  Sections 

Affected),  which  is  revised  monthly. 

The  annual  rate  for  subscription  to  al  revised  volumes  is  $8£O.00 

domestic.  $22a75  addHwnai  for  foreign  maiiing. 

Mail  orders  to  the  Superintendent  of  Documents,  Attn:  New  Oders, 

P.O.  Box  371954,  Pittsburgh.  PA  15250-7964.  Ai  orders  must  be 

accompanied  by  remittance  (check,  money  order,  QPO  Depoeit 

Account.  VISA,  or  Master  Card).  Charge  orders  may  be  telsphoned 

to  the  GPO  Order  Desk,  Monday  through  Friday,  at  (202)  S12-1800 

from  8:00  am.  to  4:00  p.m.  eastern  time,  or  FAX  your  charge  orders 

to  (202)512-2250. 

TMto  StockNumber  Prtoe      tIevWonIM* 

1, 2  (2  Beserved) (86WJ28-00001-1)  —     $4J5       W».  1. 1996 

3(1995Compialion 
and  Ports  100  and 
101) 


.(869-028-00002-9) 
(869-028-00003-7) 


22J0O 
SiO 


5PaitK 

1-699  

700-1199 

1200-Cnd,  6  (6 
Beserved)  .... 


.  (869^>2&-00004-5) 26J0O 

(869-028-00005-3) 20J» 


•Jan.  1,1996 
Jan.  1. 1996 

Joa  1.1996 
Jan.  1,1996 


7 

0-26 

27-45 

4&6]  . 

52  

53-209  

210-299 .... 

300-399  — 

400-699.... 

700-899  ._. 

900-999  .... 

1000-1199 

1200-1499 

1SQ0-1899 

1900-1939 

1940-1949 

1950-1999 

2000-€nd.. 


.  (869^28-00006-1) 2SA)       Jan.  1,  1996 


(869-028-00007-0) 22J»  Jan.  1,  1996 

(869-O28-00008-8) 11  A)  Jan.  1,  1996 

.  (869^)28-00009-6) ISiX)  Jan.  1. 1996 

.  (869-028-00010-0) 5A)  Jan.  1.  1996 

.  (869-028-00011-8) 17A)  Jan.  1,  1996 

.  (869-028-00012-6)  .„...  36J»  Jan.  1.  1996 

(869-028-0001>4) 17.00  Jan.  1.  1996 

.  (869-025-00014-2) 220)0  Jan.  1.  1996 

.  (869^)28-00015-1) ._...  2SA)  Jan.  1,  1996 

.  (469-025^)0016-9) 30J)0  -  Jan.  1,  1996 

.(869^^128-00017-7) 36iJ0  Jaa  1,  1996 

.  (869-028^)0018-5) 29A)  Jaa  1,  1996 

.(86^-028-00019-3) 41jG0  Jan.  1,  1996 

.  (86H)28-0002O-7) 16il0  Jan.  1,  1996 

.  (869-C28-00021-5) 31jOO  Jan.  1.  1996 

.  (869-028-00022-3) 39jOO  Jan.  1,  1996 

.  (869-028-0002^1) 15X0  Jan.  1,  1996 

.(86^^)28-00024-0) 23X)0  Jan.  1.  1996 


OPartK 

1-199  

200-€nd  „ 

10  Parts: 

OiifiO 

51-199  __ 
20O'J99  .„ 
4aM99... 
SOO-Cnd  .. 

11  

12PartK 

1-199  

200-219  ... 
220-299 ... 
300-499  _. 
500-599.- 


.  (86^028-00025-8) 30A) 

.  (869^-028-00026-6) 25A) 


..  (869-028-00027-4) 30il0 

..  (86^^128-00028-2) 24JI0 

..  (869-O28-00029-1) SJS 

..  (869-028-QO(»)^ 21  A) 

..  (869-028-O0031-2) 34.00 

_  (869-028-00032-1) 15A) 

..  (86^4)28-0003:^-9) 12J)0 

..  (869m2frK)0034-7) 17A) 

„  (869-028-00035-5) 29.00 

..  (8^^4128^10036-3) 21i)0 

..  (869-C28-00037-1) 20Jn 


Jda  1,1996 
Jan.  1,  1996 

Jan.  1,1996 
Jan.  1. 1996 
Jan.  1,  1996 
Jan.  1,  1996 
Jan.  1, 1996 

Jan.!,  1996 

Jaa  1.  1996 
Jaa  1,1996 
Jaa  1,  1996 
Jaa  1.1996 
Jaa  1,1996 


TWe 

6a)-€nd 

13 

14  Parts: 

1-99 

60-139 ._.. 
140-199  ... 
200-1199  . 
1200-End. 


.(869-028-00038-0) 
.  (869-C28-00039-8) 


.9M-V»4XOtO-\) 
.(869-025-00041-0) 
.(869-028-00042-0 
(869-028-00013-6) 
.(869-028-00044^) 


31J)0 
18il0 

34jOO 
30il0 
13A) 
23A) 
16J)0 


151 

0-299  

300-799  ... 
800-€nd  .. 

ie  Parts: 

0-149 

150-999.. 

lOOO^nd 


..(86MI28-00045-2) 
..  (86^-028-00046-1) 
..  (869-028-00047-^ 


16A) 
26ilO 
18X0 


17! 

1-199  

200-239  ... 
240-End  .. 

18  Parts: 

1-149  .... 
150-279. 
280-399. 
400^nd 


1«l 

1-140 

141-199  ... 
200-€nd  .. 

20  Parts: 

1-399  

•40(M99 
500-End  .. 


21 

•1-99 , 

•100-169  _ 
•170-199  .. 
•200-299  _. 
•30O499- 
•500-599- 
•600-799- 
•800-1299 
•130O-€nd 

22  Parts: 

1-299  

300^nd  — 

23 

24  Parts: 

0-199  _ 

200-219  

220-499  

500-699 

700-899 

900-1699  

1700-€nd 

25 

2«Psr«B: 

§§1X-1-Ii0 

§§1.61-1.169 

§§  1.1 70-1 JOO.™ 

§§1.301-1.400.... 

§§1401-1>440.„ 

§§l^Mi00  ..- 

$§1J01-1M).-. 

§§1.641-1J50.™ 

§§1.851-1.907.™ 

§§1.908-1.1000  .. 

§§1.1001-1.1400 

§S1.1401-End  ..- 


.(869-028-00048-7)...-.  6i0 

,(869-028-00049-5) 19X0 

.  (869^)28-00050-9) 26X0 

.  (869-028-00052-5) 21X0 

.(869-028-00053-3) 25.00 

.  (869-0254)0054-1) 31 .00 

,  (869-O28-00055-0) 17X0 

.  (869-028-00056-8) 12X0 

.  (869^028-00057-6) 13X0 

,  (669-028-00058-4) 1 1 XO 

.(869-028-0005^2) 26X0 

.  (869-028-00060-6) 23X0 

.  (869^)28-00061-4) ...-.  12X0 

.  (869^028-00062-2) 20X0 

.  (869-O28-00063-1) 35X0 

.  (869-028-00064-9) 32.00 

.  (869-028-00065-7) 16X0 

.  (8^^028-00066-5) 22X0 

.  (869-028-00067-3) 29X0 

.(869-028-00068-1) 7X0 

.  (869-O25-00069-O) SOXO 

.  (869^)2500070-3) 28X0 

.(869-028-00071-1) 8.50 

.  (869-028-O0072-O) 30.00 

.  (869-028-00073-8) 14X0 

..  (869-028-00074-6) 36.00 

..  (869^028^)0075^ 24.00 

,.(869-028-00076-2) 21X0 

(869-O28-00077-1) 30X0 

(869^028^)0078-9) 14X0 

(869^)28-00079-7) 13X0 

(869-028-00080-1) 14X0 

(869^)28-00061-9) 13X0 

(869-028-00082-7) 21X0 

(869-O28-00083-5) 14X0 

(869-02800084-3) 32.00 

(869-02500085-1) 21X0 

.  (869-028-00086-0) 34X0 

.  (869-028-00087-8) 24X0 

.  (869-O28-O0088-6) 17X0 

.  (869^02^)0069-4) 31.00 

(869028-00090-8)  22X0 

.  (869-028-00091-6) 21X0 

.  (869-028-0009^4) 25.00 

.  (869-028-00093-2) 26.00 

.  (869-O28-00094-1) 26X0 

.  (869-O28-00095-9) 26X0 

.  (869-028-00096-7) 35.00 


Jaal,  1996 
Mai.  1. 1996 

Jaal.  1996 
Jan.  1,  1996 
Jaa  1. 1996 
Jan.  1, 1996 
Jaal.  1996 

Jaal,  1996 
Jaal.  1996 
Jaal,  1996 

Jaal.  1996 
Jaal.  1996 
Jan.  1. 1996 

Apr.  1.  1996 
Apr.  1. 1996 
Apr.  1. 1996 

Apr.  1.  1996 
Apr.  1,  1996 
Apr.  1,  1996 
Apr.  1,  1996 

Apr.  1.  1996 
Apr.  1,  1996 
Apr.  1.  1996 

Apr.  1,  1996 
Apr.  1,  1996 
Apr.  1,  1996 

Apr.  1,  1996 
Apr.  1,  1996 
Apr.  1,  1996 
Apr.  1,  1996 
Apr.  1,  1996 
Apr.  1.  1996 
Apr.  1,  1996 
Apr.  1,  1996 
Apr.  1.  1996 

Apr.  1,  1996 
Apr.  1,  1996 

Apr.  1.  1996 

May  1.  1996 
May  1,1996 
May  1. 1996 
May  1,  1996 
May  1,1996 
May  1, 1996 
May  1,1996 

May  1,1996 

Apr.  1,  1996 
Apr.  1.  1996 
Apr.  1,  1996 
Apr.  1.  1996 
Apr.  1.  1996 
Apr.  1.  1996 
Apr.  1.  1996 
Apr.  1,  1996 
Apr.  1.  1996 
Apr.  1,  1996 
Apr.  1,  1996 
Apr.  1,  1996 
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vu 


>•» (86WJ28-00097-5) 28jOO 

3049  (869-028-00099-9  ......  20iI0 

40-19  (869-028-00099^1) 1100 

50-299 (869-028-00100-9) 14in 

300-499 (869-028-00101-7) 2&J0O 

500-599 (869-028-00102-5) 6.00 

600-€nd  .. (869-028^)0103n3) iSO 

ZTPmtK 

1-199  (869-02Mni04-1) 44.00 

2p0-Cnd  (869-028-00105-0) 13X0 

1-42  '.Z!ZZZZ.  (8694)2»«)106-8) ......  35« 

43-end (869-028-00107-6)  30X0 

29  Parte 

0-99 M.H.MU... 


1-190  _ (86W)28-00122-0) 

191-399 (869-02^)0123-8) 

400-629 (869-028-00124-6) 

630-699 „ (869-028-00125-4) 

700-799 (869-028-00126-2) 

800-€nd  _ (869-028-00127r1) 


33Par1s: 

1-124  _ (869-028-00128-9) 26X0 

•125-199  (869-028-00129-7) 35X0 

20O-€nd  (869-02W)0130-1) 32X0 

34  Parts: 

1-299  

300-399  

400-€nd  


(869-028-00131-9) 27.00 

(869-028^)0132-7) 27.00 

(8^-028-00133-5) 46X0 

36  (869-028-00134-3) 15.00 

1-199  _„..„ (869-028-00135-1) 20X0 

200-End  (869-02W)0136-0) 48.00 


24.00 

34X0 
38.00 


37 (869KJ28-00137-8) .. 

38  Parts: 

0-17  _...  (869-02W)0138-6) .. 

18-End (869-028-00139^) .. 

39 (869^)28-00140-6)  .. 

40  Parts: 

•1-61  (869-028-00141-6) 50X0 

•52  .-..;. (869-028-0014^4) 51X0 

•53-59  (869-028-00143-2) 14X0 

60  .„. (869-028^)0144-1)  47X0 

•61-71  (869-028-00145-9) 47.00 

•72-80  (869-028-00146-7) 34X0 

•81-85  (869-028-00147-5) 31.00 

86 (869-026-00149-9) 40X0 

•87-135 (869-028^)0149^1) 35X0 


Apr.1. 
Apr.  1. 
Apr.  1, 
Apr.  1. 
Apr.  1, 
*Apr.  1, 
Apr.  1, 

Apr.  1, 
Apr.  1, 

Jiiyl. 
JuM. 

Jmyi, 
Jufyi. 
Jiiyl. 
Jutyi. 


.  (869-028-00108-4) 26X0 

.  (869^)28-00109^2) 12X0 

500-899 (869-028-001 10^ 48X0 

900-1 899 „ (869-028-001 1 1-4)  .„...  20X0 

1900-1910  (§§1909  to 

1910.999) (869-028-00112-2) 43X0        July  1. 

1910  (§§  1910.1000  to 

end) (869-028-00113-1) 27X0 

191 1-1925 (869-028-001 14-9) 19X0 

1926 (869-028-001 15-7) 30.00 

1927-€rKl ...» (869-028-001  Ifr^) 38.00 

30Parts: 

1-199  (869-028-00117-3) 33X0 

200-699 (869-028-001 18-1) 26X0 

700-tr»d  ...„..: (869-02ft-00119^)) 38X0 

31  Parts: 

0-199  „..„ (869-0»-00120-3) 20X0 

200-End  (869-028-00121-1) 33X0 

32  Parts:  -j 

1-39,  Vol.  I ^ u.  15X0 

1-39,  Vol,  II 19.00 

1-39,  Vol.  Ill 18X0 

42X0 
50X0 
34.00 
14.00 
28X0 
28X0 


Juiyi. 
July  1. 
July  1. 
Juiyi, 

July  1, 
July  1, 
July  1. 

Juiyi, 
July  1, 

2Julyl, 

'July  1, 

*Ju»y  1, 

July  1. 

July  1, 

Juiyi, 

*July  1, 

July  1, 

Juiyi, 

Jutyi, 
July  1. 
Juiyi. 

July  1, 
Julyl, 
Juiyi, 

Julyl. 

July  1, 
Julyl, 

Julyl, 

Julyl, 
Julyl. 


23.00       Julyl, 


J»*yl. 
Julyl, 
Julyl, 
Julyl, 
Julyl. 
Julyl, 
Julyl, 
Julyl. 
Julyl. 


996 
996 
996 
996 
996 
990 
996 

996 
996 

996 
996 

996 
996 
996 
996 

996 

996 
996 
996 
996 

996 
996 
996 

996 
996 

984 
984 
984 
996 
996 
996 
991 
996 
996 

996 
996 
996 

996 
996 
996 

996 

996 
996 

996 


996 
996 

996 

996 
996 
996 
996 
996 
996 
996 
995 
996 


N«mb«r 

•136-149 .  (869-Q2I-001SIK) 35X0 

150-189 (869^)28-00151-3) 33X0 

•190-2S9  ^ (869-028-00152-1) 22X0 

260-299  ..™ (869^nW)015>-7) 4a00 

•300-399  ............... —  (869428-00154-0 28X0 

•400^124 (869HJ28^)0155-6) 33X0 

•425-699 (669-028-00156-4 38X0 

•700-789 (669-02»-0015>-2) 33X0 

•790-End (669-028-00158-7) 19X0 

41Ct)afM8rs: 

1. 1-1  to  1-10 

1.  Ml  toAppendui.2(2R0sarvad) 

9  ZZ~1Z"ZZZ"  ~.~. 


■  ■■■■»«Baai 


uxo 

13X0 

14X0 

6X0 

4iO 

13X0 

9i0 

13.00 

13.00 

13.00 

13X0 


10-17 

18.  Vol.  I,  Ports  1-5  

18.  Vol.  II,  Portj  6^19  „ 

18,  Vol.  HI,  Ports  20-52 

19-100  

1-100  (869028^)0159^^ 12X0 

101  :.....  (869K)2»-0016O-2) 36.00 

102-200 (869-028-00161-1) 17X0 

201-End  (869-028-00162-9) ......     17.00 


(869-026-00163-4) 26.00 

(869-026-00164-2) 26.00 

(869-026-00166-1) 39X0 


421 

1-399  

400-429.... 
430-End  ... 

43Parta: 

•1-999  .... 

1000-3999 

4000-€nd.. 


45 


.  (869-026-00166-9) 23X0 

(869-026-00167-7) 31X0 
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tato  1-39  induav*.  For  lh»  M  text  of  ttw  Mara*  AcqtMHen  togutalani 
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1tB4  CQfiloininQ  inOS9  ctiopwfv 

«No  uimniaiwnte  to  Wis  vofurrw  ww*  promigalad  during  Kw  parted  Apr. 
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Code  of  Federal  Regulations 

via 

GPO  Access 

(Selected  Volumes) 

Free,  easy,  online  access  to  selected  Code  of  Federal 
Regulations  (CFR)  volumes  is  now  available  via  GPO 
Access,  a  service  of  the  United  States  Government 
Printing  Office  (GPO).  CFR  titles  wiU  be  added  to  GPO 
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official  online  editions  authorized  by  the  Administrative 
Committee  of  the  Federal  Roister. 

New  titles  and/w  volumes  will  be  added  to  this  online 
service  a$  they  become  available. 

httpy/w«*w.aooe$s.{po.g(w/nara/cfr 

FcH'  additional  information  on  GPO  Access  products, 
services  and  access  methods,  see  page  D  or  contact  the 
GPO  Access  User  Support  Team  via: 

•  Phone:  toll-free:  1-888-293-6498 
it  Email:  gpo8Ccessegpo.gov 
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FEIXKAL  KEGISTER  WORKSHOP  ' 

THE  FEDERAL  REGISTER:  WHAT  IT  IS  AND 

HOW  TO  USE  rr 

FOiR:         Any  person  who  uses  the  Fadwal  Ragiitw  and  Code  of  Federal 

Regulations. 
WHO:       Sponsored  by  the  OfBce  of  the  Federal  Register. 
WHAT:     Free  public  brieSngi  (spproximately  3  bourt)  to  present: 

1.  The  regulatory  process,  with  a  focus  on  the  Federal  Register 
syst^  and  the  public't  role  in  the  development  of 
regulations. 
'    2.  The  relatioosliip  between  the  Federal  Register  and  Code  of 
Federal  Regulations. 
'  3.  The  important  elements  of  typical  Federal  Register 
J  documents. 

4.  An  Introduction  to  the  finding  aids  of  the  FR/CFR  system. 

WHY:       To  provide  the  public  with  access  to  informstion  necessary  to 
leeesn  h  Federal  agency  regulations  which  directly  afiact  them. 
Theie  will  be  no  discussion  of  specific  agency  regulations. 


WASHINGTON,  DC 
WHEN:  January  28.  1997  at  9.-00  am 

WHERE:  Office  of  the  Federal  Register 

Conference  Room 
,   .  _  .i-      '        800  North  Capitol  Street.  NW 
'  '  ;  .  Washington,  DC 

■'      (3  blocks  north  of  Union  Station  Metro) 
RESERVATIONS:   202-523-^538 
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Agriculture  Dapartmant 

See  Food  and  Consumer  Service  ' 

See  Food  Safety  and  Inspection  Service     .    '    ^ 

See  Forest  Service  r 

See  Rural  Utilities  Service  . }  ' 

Antttnwt  DIvMon  r, 

NOTICES 

National  cooperative  research  notifications: 
Petroleum  Environmental  Research  Forum  Project, 
66310-66311 

Census  Bureau 

NOTICES 

Agency  information  collection  activities: 
Proposed  collection;  comment  request,  66253-66254 


Centers  for  Disease  Control  and  Prevention 

NOTICES 
Meetings: 
National  Institute  for  Occupational  Safety  and  Health, 
66281-66282 

Civil  Rights  Commission 

NOTICES 

Meetings;  State  advisory  committees: 

Hawaii,  66252 

Idaho,  66253 

New  Mexico,  66253 

Oregon,  66253  .    ,/ 

Coast  Guard 

NOTICES 

Committees;  establishment,  renewal,  termination,  etc.: 
Merchant  Marine  Personnel  Advisory  Committee,  66343 

Commeree  Department 

See  Census  Bureau 

See  International  Trade  Administration 

See  Minority  Business  Development  Agency 

Committee  for  the  Implementation  of.  Textile  Agreem^ts 

NOTICES 

Textile  and  apparel  categories: 
Correlation  with  U.S.  Harmonized  Tariff  Schedule,  66263 

Commodity  Futures  Trading  Commission 

PROPOSED  RULES 
Contract  markets: 
Contract  market  rule  review  procedures,  66241-66246 

Comptroller  of  the  Currency 

NOTICES 

Agency  information  collection  activities: 
Submission  for  OMB  review;  comment  request,  66344- 
66345 . 

Corporation  for  National  and  Community  Service 

NOTICES 

Agency  infonnaticHi  collection  activities: 
Proposed  collection;  comment  request,  66263 


Defense  Department 

See  Navy  Department 

Defenae  Nudear  Fadiitiee  Safety  Board 

NOTICES 

Recommendations: 
In-tank  precipitation  system  at  Savannah  River  Site,  SC, 
66269-66270 

Drug  Enforcement  Administration 

NOTICES 

Schedules  of  controlled  substances;  production  quotas: 

Schedules  I  and  II— 
1997  aggregate.  66311-66314 
Applications,  hearings,  detenninations,  etc.: 

Arenol  Chemical  Qnp.,  66311 

Eli  Lilly  Industries,  Inc.,  66311 

Education  Department 

RULES 

Drug  jand  alcohol  abuse  prevention,  66225-66226 

Energy  Department  | 

See  Energy  Efficiency  and  Renewable  Energy  OfBce 

Sec  Federal  Energy  Regulatory  Commission 

Energy  Efficiency  and  Renewable  Energy  Office 

NOTICES 
Meetings: 
Appliance  Energy  Efficiency  Standards  Advisory 
Committee,  66270       [  ' 

Environmental  Protection  Agency 

RULES 

Air  pollutants,  hazardous;  national  emission  standards: 
Surfece  coating  operations  from  new  or  existing 

shipbuildbig  and  ship  repair  facilities;  correction, 
66226-66228 
NOTICES 

Agency  information  collection  activities: 
Submission  for  OMB  review;  comment  request,  66274- 
66275 
Superfund  program: 
Prospective  purchaser  agreements — 
Rutledge  Property  Superfund  Site,  SC,  66275 

Executtve  Office  of  the  President 

See  Management  and  Budget  Office 

See  Presidential  E)ocuments 

See  Trade  Representative.  Office  of  United  States 

Federal  Aviation  Administration 

RULES 

Airworthiness  directives: 

Boeing,  66201-66206 
PROPOSED  RULES 
Airworthiness  directives: 

Jetstream,  66238-66240 

Federal  Communications  Commission 

RULES 

Radio  stations;  table  of  assignments: 
New  Yori^,  66228 


IV 


Federal  Register  /  Vol.  61.  No.  243  /  Tuesday,  December  17.  1996  /  Contents 


s 


(%io.  66229 

Oklahoma,  66228-66229 

Wisconsin.  66228 
pnOPOSED  RULES 
Radio  stations;  table  of  assignments: 

Idaho,  66249 

Oklahoma,  66249-66250 

South  CaroUna,  66248-66249 

Wyoming.  66248     , 
NOTICES 
Agency  information  collection  activities: 

Submission  for  0MB  review;  comment  request,  66276 

Federal  Emergency  Management  Agency 

MOTKES 

Ofisite  radiological  emergency  preparedness  program: 
services  fee,  66276 

Federal  Energy  Regulatory  Commission 

Nomccs 

Electric  rate  and  corporate  regulation  filings: 

Central  Vermont  PubUc  Service  Corp.  et  al.,  66272-66274 
Meetings: 

Central  Nebraska  Public  Power  and  Irrigation  District  et 
al.,  66274 
Applications,  hearings,  determinations,  etc.: 

Columbia  Gulf  Transmission  Co..  66270-66271 

Public  Utility  District  No.  1  of  Chelan  County.  WA, 
66271 

Rochester  Gas  &  Electric  Corp.,  66271-66272 

Southern  Natural  Gas  Co.,  66272 

Federal  Highway  Administration 

PROPOSED  RULES 
Motor  carrier  safety  standards: 
Commercial  Driver's  License  and  Driver  Physical 

Qualification  Requirements  Negotiated  Rulemaking 
Advisory  Committee—: 
Meetings,  66250 

Federal  liarttime  Cortimission 

NOTICES 

Agreements  filed,  66276-66277 
Freight  forwarder  licenses: 
ATT  Ocean  Systems.  Inc.  et  al.,  66277 

Federal  Mediation  and  Conciliation  Service 

NOTICES 

Grants  and  cooperative  agreements;  availability,  etc.: 
Labor-management  cooperation  program,  66277-66280 

Federal  Railroad  Administration 

NOTICES 

Exemption  petitions,  etc.: 
Trinity  Industries,  Inc.,  66343-66344 

Federal  Reserve  System 

NOTICES 
,  Banks  and  bank  holding  companies: 

Formations,  acquisitions,  and  mergers,  66280 
Meetings;  Simshine  Act.  66280-66281 

Rsh  and  Wildlife  Service 

NOTICES 

Animal  trapping  within  the  national  wildlife  refuge  system, 

66307-66308 
Endangered  and  threatened  species  permit  applications. 

66308 


Food  and  Conaumef  Servica 

PfWPOSEO  RULES 
Food  stamp  program: 
Anticipating  income  and  reporting  changes,  66233-66238 

Food  and  Drug  Administration 

NOTICES 

Medical  devices;  premarket  approval: 
Bartels  Prognostics;  chemoresponse  assay,  66282-66283 
Roche  Molecular  Systems,  Inc.;  HIV-1  monitor  test. 
66283-66284 

Food  Safety  and  Inspection  Service 

RULES 

Poultry  inspection: 
Nutrition  labeling — 
Raw  poultry  products;  use  of  term  "fresh".  66198- 
66201 

Forest  Service 

NOTICES 

Environmental  statements;  notice  of  intent: 
Kootenai  National  Forest.  MT.  66251-«6252 

Geological  Survey 

NOTICES 

Federal  Geographic  Data  Committee: 
Soil  Geographic  Data  Standard:  public  review 

opportunity,  66308-66309 
Spatial  Data  Transfer  Standard.  Point  Profile;  public 
review  opportunity,  66309 

Healtti  and  Human  Services  Department 

See  Centers  for  Disease  Control  and  Prevention 

See  Food  and  Drug  Administration 

See  Health  Care  Financing  Administration 

See  Health  Resources  and  Services  Administration 

See  Inspector  General  Office,  Health  and  Human  Services 

Department 
See  National  Institutes  of  Health 

Health  Care  Financing  Administration 

See'Inspector  General  Office,  Health  and  Himian  Services 

Department 
NOTICES 

Agency  information  collection  activities: 
Proposed  collection;  conunent  request,  66284 

Health  Resources  and  Services  Administration 

NOTICES 

Agency  information  collection  activities: 
Proposed  collection:  comment  request,  66284-66285 

Housing  and  Urt>an  Development  Department 

NOTICES 

Agency  information  collection  activities: 
Proposed  collection;  comment  request,  66290-66291 
Submission  for  0MB  review;  comment  request,  66291- 
66292 
Grant  and  cooperative  agreement  awards: 
'  Public  and  Indian  Housing: 

Comprehensive  Improvement  Assistance  Program, 
66292-66307    . 
HUD-owned  properties: 
Sale  of  HUD-held  single  family  mortgages;  bid  packages 
availability.  66524-66525 
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Inspector  General  Office,  Health  and  Hunnan  Services 

DefMrtment  ..:(,».■ 

Nonccs 

Program  exclusions;  list,  66285-66287  . 

.  ■***...•        ^ 

Interior  Department 

See  Fish  and  Wildlife  Service  '  ; 

See  Geological  Survey  ..;  ; 

See  Minerals  Management  Service  '' 

See  National  Park  Service 

See  Surface  Mining  Reclamation  and  Enforcement  OfBce 

Internal  Revenue  Service  , 

RULES  ' 

Excise  taxes: 
EKesel  fuel  registration  requirements^ 
Alaska.  66215-66216 
Income  taxes: 

Mortgage  credit  certificate  reissuance,  66212-66215 
Procediire  and  administration: 
Return  information  disclosure;  property  or  services  for 
tax  administration  purposes;  Justice  Department, 
66217-66218 
Return  information  disclosiire;  U.S.  Customs  Service, 

66218-66220 
Sale  of  seized  property;  setting  of  TninimiiTn  price, 
66216-66217 
PROPOSED  ROLES 
Excise  taxes: 
Gasoline  and  diesel  fuel  registration  requirements — 
Alaska,  66246-66247 

International  Trade  Administration 

NOTICES 

Antidumping:  ■    ' 

Antifriction  bearings  (other  than  tapered  roller  bearings) 
and  parts  from — 
Fraiice  et  al.,  66472-66521 
Helical  spring  lock  washers  bom —       .,  ' 

China,  66255-66260  .■ 

Small  diameter  seamless  carbon  and  alloy  steel  standard, 
line  and  pressiue  pipe  firom^ 
Italy,  66260 
Countervailing  duty  orders: 
Determinations  not  to  revoke,  66260-66261 

Justice  Department 

See  Antitrust  Division  •       -' 

See  Drug  Enforcement  Administration 
RULES 

Organization,  functions,  and  authority  delegations: 
Postmaster  General,  66220 

Labor  Department 

See  Mine  Safety  and  Health  AdmlnistraUon 
See  Pension  and  Welfare  Benefits  Administration 

Management  and  Budget  Office 

PROPOSED  RULES 

OMB  personnel  as  witnesses  in  litigation;  release  of  official 
ii^ormation  and  testimony,  66232-66233 

Minerals  Management  Service 

NOTICES  *' 

Outer  Continental  Shelf;  oil,  gas,  and  sulphiir  operations: 
Blowout  preventer  testing  and  maintenance  requirements, 
66309-66310 


Mine  Safety  and  Health  Administration 

PROPOSED  RULES  I 

Coal  mine  safety  and  health: ' 
Occupational  noise  exposure,  66348-66469 

Minority  Business  Development  Agency 

NOTICES 

Business  development  coiter  program  applications: 
Florida,  66261-66263 

National  Credit  Union  Administration 

NOTICES 

Meetings;  Simshine  Act,  66337 

National  Institutes  of  Health 

NOTICES 

Agency  information  collection  activities: 
Submission  for  OMB  review;  comment  request,  66287- 
66288 
Inventions;  Government-owned;  availability  for  Ucensing, 

66288-66289  i 

Meetings:  | 

National  Cancer  Institute,  66289-66290 
National  Institute  of  Diabetes  and  Digestive  and  Kidney 
EKseases,  66290    . 

National  Paik  Service  I 

NOTICES 

National  Register  of  Historic  Places: 
Pending  nominations,  66310 

Navy  Department 

NOTICES 

Agency  information  collectidn  activities: 

Proposed  collection;  comment  request,  66263-66264 
Environmental  statements;  availability,  etc.: 
International  Convention  for  Prevention  of  Pollution  fitun 
Ships  (MARPOL)  Annex  V— 
Garbage  discharges  in  special  areas;  amount  and 

nature,  66264 
Plastic  processor  installaticHi,  66264-66265 
Marine  Corps  Air  Station,  AZ;  ordnance  storage,  66265 
Inventions,  government-owned;  availability  for  licensing, 
66265-66269  j 

Nudear  Regulatory  Commission 

NOTICES 

Meetings;  Sunshine  Act,  66337-66338 

Office  of  Management  and  Budget 

See  Management  and  Budget  Office 

Office  of  United  States  Trade  Representathre 
See  Trade  Representative,  Office  of  United  States 

Pension  and  W^fare  Benefits  Administration 

Nonces 

Employee  benefit  plans;  prohibited  transaction  exemptions: 
Real  Estate  Equity  Triist  No.  1  et  al.,  66314-66333 
Smith  Barney  Shearson  Prototype  Defined  Contribution 
Plan  et  al.,  66333-66337 

Pension  Benefit  Guaranty  Corporation 

PROPOSED  RULES 
Premium  payments: 
Submission  of  records  relating  to  premium  filings, 
66247-66248 
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NOTICES 

Penalties  for  failure  to  provide  required  infonnatiain: 

reassessment,  66338 

Personnel  Management  Office 

RULES 

Employment: 
Federal  employee  training.  66189-66198 

Presidential  Documents 

EXECUTIVE  ORDERS 

Alternative  Fueled  vehicles.  Federal  leadership  (EO  13021), 

66529-66531 
Export  controls  and  foreign  assistance;  administration  (EO 

13030),  66187 

Public  Health  Service 

See  Centers  for  Disease  Control  and  Prevention 

See  Food  and  Drug  Administration  v 

See  Health  Resources  and  Services  Administration 

See  National  Institutes  of  Health 

Rural  UtiUfles  Service 

NOTICES 
Electric  loans: 
Quarterly  mimicipal  interest  rates,  66252 

Securities  and  Exchange  Commission 

RULES 

Investment  companies: 
Ciistody  of  assets  with  futures  commission  merchants 
and  commodity  clearing  organizations,  66207-66212 
NOTICES 

Self-regulatory  organizations;  proposed  rule  changes: 
National  Association  of  Securities  Dealers,  Inc.,  66339- 
66340 
Applications,  hearings,  determinations,  etc.: 
Annuity  Management  Series,  66338—66339 

State  Department 

NOTICES 

Meetings: 

International  Law  Advisory  Committee,  66340 

Overseas  Security  Advisory  Council,  66340-66341 

Shipping  Coordinating  Committee,  66341 
United  Nations  Framework  Convention  on  Climate  Change: 

Second  U.S.  Climate  Action  Report;  preparation,  66341- 
66342 

Surface  Mining  Reclamation  and  Enforcement  Office 

RULES 

Permanent  program  and  abandoned  mine  land  reclamation 
plan  submissions: 
Kentucky,  66220-66225 

Surface  Transportation  Bond 

RULa 

Contracts  and  exemptions: 

Rail  general  exemption  authority — 
Hydraxilic  cement,  66230-66231 
Practice  and  procedure: 

Licensing  and  related  services;  user  fees,  66229-66230 


TextHe  Agreements  Implementation  Committee 

See  Committee  for  the  Implementation  of  Textile 
Agreements  , 

Trad<i  Repreeentatlve,  Office  of  United  States 

NOTICES 

Generalized  System  of  Preference:  , 

Out-of-cycle  country  eUgibility  review,  66342 

Transportation  Department 

See  Coast  Guard 

See  Federal  Aviation  Administration 

See  Federal  Highway  Administration 

See  Federal  Railroad  Administration 

See  Surface  Transportation  Board 

NOTICES 

Aviation  proceedings: 
Agreements  filed;  weekly  receipts,  66342-66343 
Certificates  of  public  convenience  and  necessity  and 

foreign  air  carrier  permits:  weekly  application,  66343 

Treasury  Depsrtment 

See  Comptroller  of  the  Currency 
See  Internal  Revenue  Service 

United  States  Information  Agency 

NOTICES 
Meetings: 
Public  Diplomacy,  U.S.  Advisory  Conunission,  66345 


Separate  Parts  In  This  issue 

PartH 

Department  of  Labor.  Mine  Safety  and  Health 
Administration,  66348-66469 

Part  III 

Department  of  Commerce,  International  Trade 
Administration,  66472-66521 

Part  IV 

Department  of  Housing  and  Urban  Development.  66524- 
66525 

PartV 

The  President.  66529-66531 


Aids 

Additional  information,  including  a  list  of  pubUc  laws, 
telephone  nimibers,  reminders,  and  finding  aids,  appears  in 
the  Reader  Aids  section  at  the  end  of  this  issue. 


Electronic  Bulletin  Board 

Free  Electronic  Bulletin  Board  service  for  Public  Law 
nimibers.  Federal  Register  finding  aids,  and  a  list  of 
docimients  on  public  inspection  is  available  on  202-275— 
1538  or  275-0920. 
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The  President 
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Presidential  Documents 


Executive  Order  13030  of  December  12,  1096  I . 

Administration  of  Foreign  Assistance  and  Related  Functions 
and  Arms  Export  Controls  i 


(FK  Doc  96-32128 
Filed  12-16-96;  8:45  am] 
Billing  code  319S-01-P 


By  the  authority  vested  in  me  as  President  by  the  Constitution  and  the 
laws  of  the  United  States  of  America,  including  section  301  of  title  3, 
United  States  Code,  and  in  order  to  delegate  certain  authority  to  the  Secretary 
of  State,  it  is  hereby  ordered  as  follows: 

Section  1.  Section  l-201(a)(13)  of  Executive  Order  12163.  as  amended,  is 
further  amended  by 

(a)  inserting  ",  and  sections  620G(b)  and  620H(b)  as  added  by  the 
Antiterrorism  and  Effective  Death  Penalty  Act  of  1996,  (Public  Law  104- 
132)"  before  "of;  and 

(b)  inserting  ",  as  well  as  section  573  of  the  Foreign  Operations.  Export 
Financing,  and  Related  Programs  Appropriations  Act,  1994  (Public  Law  103- 
87),  section  563  of  the  Foreign  Operations,  Export  Financing,  and  Related 
Programs  Appropriations  Act,  1995  (Public  Law  103-306),  section  552  of 
the  Foreign  Operations,  Export  Financing,  and  Related  Programs  Appropria- 
tions Act,  1S96  (Public  Law  104-107),  and  similar  provisions  of  law"  after 
"Act". 

Sec.  2.  Section  1  of  Executive  Order  11958,  as  amended,  is  further  amended 
by 

(a)  redesignating  subsections  (n)  through  (r)  as  subsections  (o)  through 
(s),  respectively;  and  j 

(b)  inserting  the  following  after  subsection  (m):  "(n)  Those  imder  Section 
40A  of  the  Act,  as  added  by  the  Antiterrorism  and  Effective  Death  Penalty 
Act  of  1996  (Public  Law  104-132),  to  the  Secretary  of  State.". 

Sec.  3.  Section  1(a)(2)  of  Executive  Order  12884  is  amended  by 

(a)  deleting  "and"  before  "(3)";  and 

(b)  inserting  ",  and  (5)"  after  "(3)". 
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December  12,  1996. 
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This  section  of  the  FEDERAL  REGISTER 
contains  regulatory  documents  having  general 
applicability  and  legal  effect,  most  of  which 
are  keyed  to  and  codHied  in  the  Code  of 
Federal  Regulations,  which  is  pubished  under 
50  titles  pursuarrt  to  44  U.S.C.  1510. 

The  Code  of  Federal  Regulations  is  sold  by 
the  Superintendent  of  Documents.  Prices  of 
new  books  are  listed  in  the  first  FEDERAL 
REGISTER  issue  of  each  week. 


OFFICE  OF  PERSONNEL 
MANAGEMENT 

5CFR  PART  410 
RIN:  320e^F99 

Training 

AGENCY:  Office  of  Personnel 

Management. 

ACTION:  Final  rule. 

SIJMMARY:  The  Office  of  Personnel 
Management  (OPM)  is  issuing  final 
regulations  governing  Federal  employee 
training.  The  regulations  implement 
provisions  of  the  Federal  Workforce 
Restructuring  Act,  dated  March  30, 1994 
and  provisions  of  the  Federal  Reports 
Elimination  and  Sunset  Act  of  1995. 
dated  December  21, 1995;  incorporate 
former  provisionally  retained  FPM 
Letters;  and  reflect  OPM's  response  to 
agency  requests  to  restructure  5  CFR 
part  410.  The  rules  provide  agencies 
additional  flexibiUty  by  implementing 
the  National  Performance  Review 
recommendations  to  reduce  restrictions 
on  training  and  make  it  a  more 
responsive  management  tool. 
EFFECTIVE  DATE:  This  rule  becomes 
effective  on  December  17, 1996. 
FOR  FURTHER  INFORMATION  CONTACT: 
Judith  Lombard,  202-606-2431,  E-MAIL 
jmIombardopm.gov,  or  FAX  202-606- 
2394. 

SUPPLEMENTARY  INFORMATION:  Under 
section  4118  of  title  5,  United  States 
Code,  as  amended,  OPM  is  responsible 
for  prescribing  regulations  for  the 
training  of  Government  employees. 
Inconsistencies  between  current  training 
law  and  previously  published 
regiilations  caused  confusion  and  led 
Federal  managers,  employees,  and 
training  officials  to  operate  under 
outdated,  and  unnecessary  regulations. 
OPM  foimd  that  delay  in  issuing 
updated  regulations  would  be  contrary 
to  public  interest,  and  published  an 


interim  revision  of  its  regulations  in  the 
May  13, 1996.  Federal  Register  (61  FR 
21947-21953)  for  a  30-day  public 
comment  period. 

Comments  were  received  from  14 
sources,  including  one  labor 
organization  and  one  individual.  OPM 
reviewed  the  comments  with  members 
of  the  Hiunan  Resource  Development 
Councirs  Policy  and  Legislation 
Subcommittee,  and  collaborated  with 
them  on  OPM's  response.  The  following 
summarizes  the  comments,  suggestions 
and  actions  taken  in  each  subpart. 

Subpart  A — General  Provisions 

Section  410.101 — Definitions.  The 
labor  organization  felt  training  was 
adequately  defined  in  section  4101  of 
title  5,  United  States  Code,  and  that  the 
clarifying  language  in  §  410.101(c)  of  the 
interim  regulation  was  restrictive  and 
should  be  stricken.  Response:  Since 
similar  information  is  included  in 
§410.204,  options  for  developing 
employees,  the  definition  has  been 
revised  to  read:  "Training  has  the 
meaning  given  to  the  term  in  section 
4101  of  title  5,  United  States  Code." 

Subpart  B — Planning  for  Training 

Section  410.202 — Integrating 
employee  training  and  development 
wiOi  ag^icy  strategic  plans.  Ctee  agency 
suggested  that  accountability  and  cost- 
benefit  be  added  to  §  410.202(a)(1)  by 
adding  alignment  of  training  plans  to 
agency  p>erformance  indicators. 
Response:  Although  the  idea  has  merit, 
it  places  a  regulatory  burden  on  training 
operations  that  properly  belongs  to 
other  levels  of  the  organization  as  well. 
We  believe  that  the  existing  language  is 
sufficient  and  that  additional  language 
is  imnecessary. 

Section  410.202(b)(i}— Agency 
hiunan  resource  development  programs. 
One  agency  suggested  that 
accoimtability  and  cost-benefit  be 
included  by  adding  that  hiunan  resource 
development  plans  should  represent 
targeted  investments  in  the  workforce 
that  are  cost-beneficial  and  make 
efficient  use  of  resources.  Response:  We 
believe  the  existing  language  is 
sufficient  to  assure  accountability  and 
efficiency  and  that  additional  language 
is  unnecessary. 

Subpart  C-^st^Ushing  and 
Implementiiig  Training  Programs 

Section  410.302 — Responsibilities  of 
the  head  of  an  agency. 


1.  One  agency  proposed  that  the  word 
"procedures"  in  §  410.302(a)  (1)  and  (2) 
is  more  onerous  and  burdensome  than 
the  word  "policy"  and  recommended 
that  the  word  procedures  be  dropped. 
Response:  The  wording  in  the  interim 
regulation  could  be  interpreted  to  mean 
that  the  agencies  had  to  prescribe 
procedures,  which  was  not  our  intent. 
Previously  published  5  CFR  part  410 
regulations  used  the  phrase,  "shall 
prescribe  procedures  as  are  necessary  to 
assure  *  •  *".  This  wording  gives 
agencies  the  flexibility  to  determine 
when  procedures  are  necessary.  We 
have  changed  §410.302  of  the  interim 
regulations  to  include  the  "as  are 
necessary  to  ensure"  phrase. 

2.  One  agency  felt  the  subsection  on 
training  Presidential  appointees 
represented  a  departure  from  FPM  410- 
34  which  delegated  OPM's  training 
approval  authority  to  heads  of  agencies. 
Tlie  agency  asked  that  the  requirement  ^ 
in  §  410.302(c)  for  agency  heads  to 
submit  requests  for  their  own  training  to 
OPM  be  eliminated.  Response:  The 
President  delegated  authority  to  OPM  to 
approve  the  training  of  Presidential 
appointees.  The  FI^  letter  delegated 
that  authority,  with  conditions,  to 
agency  heads.  Because  we  believed  that 
self-review  constituted  a  conflict  of 
interest,  the  FPM  letter  required  agency 
heads  to  have  their  training  requests 
reviewed  by  OPM.  Subsections  401.302 
(b)  and  (c)  of  the  interim  regulation 
delegate  authority  to  approve  training  of 
Presidential  appointees  under  the 
conditions  of  the  FPM  Letter.  Because 
we  continue  to  believe  that  self-review 
constitutes  a  conflict  of  interest,  heads 
of  agencies  shall  continue  to  submit 
requests  for  their  non-Govemment 
sponsored  training  to  OPM  for  review. 

3.  Another  agency  suggested  that  the 
responsibility  of  the  head  of  an  agency 
to  maintain  records  of  the  agency's 
training  plans,  expenditures  and 
activities  be  included  in  subsection 

§  410.302.  Response:  This  is  clarifying 
suggestion  which  we  have  adopted.  "The 
text  has  been  revised  by  adding  a 
subsection:  "(d)  The  head  of  the  agency 
shall  establish  the  form  and  manner  of 
maintaining  agency  leonds  related  to 
training  plans,  expenditures,  and 
activities." 

4.  An  agency  also  suggested  that  the 
requirement  from  §  410.310(b)  for  the 
agency  head  to  publish  written 
procedures  on  continued  service 
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agreement  be  added  to  §410.302. 
Response:  This  is  a  clarifying  suggestion 
which  we  have  adopted.  The  text  has 
been  revised  by  adding  a  subsection: 
"(e)  The  head  of  the  agency  shall 
establish  written  procedures  which 
include  the  minimum  requirements  for 
continued  service  agreement.  (See  also  5 
CFR  410.310.)" 

Section  410.304— Funding  training 
programs.  One  agency  recommended 
including  a  statement  which  indicates 
that  funding  for  employee  training  and 
development  is  an  investment  in  the 
future  of  the  individual  and  the 
organization.  Response:  The  statement 
has  merit,  but  it  is  a  philosophical  idea 
which  OPM  is  not  including  in 
regulation. 

Section  410.305— Establishing  and 
using  interagency  training.  One  agency 
asked  for  clarification  of  interagency 
training  and  agencies  eligible  for 
interagency  training.  Response:  OPM 
has  no  objection  to  further  clarifying 
this  subsection  by  revising  it  to  read: 
"Executive  departments,  independent 
establishments,  Government 
corporations  8ub)ect  to  chapter  91  of 
title  31,  the  Library  of  Congress,  and  the 
Govenunent  Printing  Office  may 
provide  or  share  training  programs 
developed  for  its  employees  to 
employees  of  other  agencies  under 
section  4102  of  title  5,  United  States 
Code,  when  this  would  result  in  better 
training,  improved  service,  or  savings  to 
the  Government.  Section  302(d)  of 
Executive  Order  11348  allows  agencies 
excluded  from  section  4102  of  title  5, 
United  States  Code,  to  also  receive 
interagency  training  when  this  would 
result  in  better  training,  improved 
service,  or  savings  to  the  Government. 
Section  201(e)  of  Executive  Order  11348 
provides  for  the  Office  of  Personnel 
Management  coordination  of 
interagency  training  conducted  by  and 
for  agencies  (including  agencies  and 
portions  of  agencies  excepted  by  section 
4102(a)  of  Title  5,  United  States  Code)." 
Section  410.306(b)— Tr^ning  persons 
on  Intergovernmental  Personnel  Act 
(IPA)  mobility  assignments.  One  agency 
asked  that  OPM  cl^fy  this  subsection 
by  stating  if  the  authority  to  assign 
individuals  on  mobility  agreements  to 
training  applies  to  both  non-Federal 
persons  on  IPA  appointment  or  on 
detail  to  a  Federsd  agency.  Response: 
Since  this  authority  is  not  specified 
elsewhere,  OPM  agrees  that  it  should  be 
clarified  here.  This  subsection  has  been 
revised  to  read:  "(b)  Persons  on 
Intergovernmental  Personnel  Act . 
mobility  assignments  may  be  assigned 
to  training  if  that  is  in  the  interest  of  the 
Government  <. 


(1)  A  State  or  local  government 
employee  given  an  appointment  in  a 
Federal  agency  imder  the  authority  of 
section  3374(b)  of  title  5  of  the  United 
States  Code,  is  deemed  an  employee  of 
the  Federal  agency.  The  agency  may 
provide  training  for  the  State  or  local 
government  employee  as  it  does  for 
other  agency  employees. 

(2)  A  State  or  local  government 
employee  on  detail  to  a  Federal  agency 
under  the  authority  of  section  3374(c)  of 
title  5  of  the  United  States  Code,  is  not 
deemed  an  employee  of  the  Federal 
agency.  However,  the  detailed  State  or 
local  govenunent  employee  may  be 
admitted  to  training  programs  the 
agency  has  established  for  Federal 
personnel  and  may  be  trained  in  the 
rules,  practices,  procedures  and/or 
systems  pertaining  to  the  Federal 
government." 

Section  410.307— Training  for 
promotion.  1.  One  agency  asked  for 
guidance  on  when  training  agreements 
are  necessary  for  accelerated 
promotions.  Another  agency  asked  that 
reference  be  made  in  §  410.307  and 
§  410.308  to  the  Modified  Qualification 
provision  contained  in  OPM's 
Qualification  Standards  Operating 
Manual.  Response:  OPM  agrees  that  it  is 
helpful  (i)  to  refer  to  agency  authority  to 
modify  qualifications  and  to  provide 
intensive  training  so  employees  may 
acquire  qualifications  at  an  accelerated 
rate,  and  (ii)  to  refer  to  time  in  grade 
regulations.  We  are  merging  §  410.307 
and  §  410.308  into  a  single  section, 
retithng  the  section,  adding  a  new 
paragraph  (a)  as  shown  below,  and 
renumbering  the  subpart.  The  new 
paragraph  reads  as  follows: 

Section  410.307— Training  for 
promotion  or  placement  in  other 
positions. 

(a)  General.  In  determining  whether  to 
provide  training  imder  this  section, 
agencies  should  take  into  account: 

(1)  Agency  authority  to  modify 
qualification  requirements  in  certain 
situations  as  provided  in  the  OPM 
Operating  Manual  for  Qualification 
Standards  for  General  Schedule 
Positions; 

(2)  Agency  authority  to  establish 
training  programs  that  provide  intensive 
and  directly  job-related  training  to 
substitute  for  all  or  part  of  the       . ;  -- . 
experience  (but  not  education, 
licensing,  certification,  or  other  specific 
credentials),  required  by  OPM 
qualification  standards.  Such  training 
programs  may  be  established  to  provide 
employees  with  the  opportunity  to 
acquire  the  experience  and  knowledge, 
skills,  and  abilities  necessary  to  qualify 
for  another  position  (including  at  a 
higher  grade)  at  an  accelerated  rate;  and 


(3)  Tlme-in-grade  restrictions  on 
advancement  (see  5  CFR 
300.603(b)(6))." 

2.  To  further  clarify  training  an 
employee  sub)ect  to  grade  or  pay 
retention  to  qualify  for  another  position, 
we  have  amended  the  language  in  the 
former  §  410.308  and  renumbwed  it 

§  410.307(c)(1).  It  reads,  "(1)  Grade  or 
pay  retention.  Under  the  authority  of  5 
U.S.C.  4103  and  5  U.S.C.  5364,  an 
agency  may  train  an  employee  to  meet 
the  qualification  requirements  of 
another  position  in  the  agency  if  the 
new  position  is  at  or  below  the  retained 
grade  or  the  grade  of  the  position  the 
employee  held  before  pay  retention." 

3.  One  agency  also  suggested  adding 
some  guidance  about  employer  paid 
educational  expenses  and  tax  liability  to 
§  410.307.  Response:  This  area  is  subject 
to  tax  law  which  will  change  this  year. 
OPM  feels  it  is  a  matter  better  explained 
in  a  handbook  or  in  guidance.  The 
subsection  will  not  be  revised  to  address 
tax  liability  for  Government  paid 
educational  expenses. 

Section  41 0.309fa>— Prohibition  on 
training  to  obtain  an  academic  degree. 
One  agency  felt  that  the  language  in  the 
interim  regulation,  §  410.309(a)(2), 
prohibited  an  agency  from  providing 
graduate  and  post  graduate  level 
academic  training  for  its  employees  who 
must  register  for  entire  degree  programs 
at  certain  desired  institutions  or  not  at 
all.  The  agency  noted  that  former  OPM 
guidance  existed  in  this  area  and 
requeued  that  this  subsection  be  revised 
to  reflect  permitted  agency  actions. 
Response:  It  was  not  OPM's  intent  to 
place  new  restrictions  on  agencies.  We 
have  renumbered  that  section  as 
§  410.308  and  revised  §  410.308(a)(2)  to 
read: 

"(2)(i)  The  prohibition  on  academic 
degree  in  5  U.S.C.  4107(a)(2)  is  not  to  be 
construed  as  limiting  the  authority  of 
agencies  to  approve  and  pay  for  training 
expenses  to  develop  knowledge,  skills, 
and  abilities  directly  related  to 
improved  individual  performance.  If,  in 
the  accomplishment  of  such  training,  an 
employee  receives  an  academic  degree, 
the  degree  is  an  incidental  by-product  of 
the  training. 

(ii)  Paying  an  additional  rate  of  tuition 
because  a  student  is  a  degree  candidate 
is  prohibited.  An  agency  is  only 
authorized  to  pay  the  tuition  and  fees 
charged  for  a  nondegree  student,  even 
though  the  employee  is  enrolled  as  a 
degree  candidate.  If  it  is  not  possible  to 
distinguish  between  costs  associated 
with  the  acquisition  of  knowledge  and 
skills  and  the  costs  associated  with  the 
acquisition  of  an  academic  degree  at  an 
institution,  an  agency  is  authorized  to 
pay  in  full  the  tuition  of  an  employee 
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paiticiptating  in  an  authorized  program 
of  training  at  that  institution." 

Section  410.309(b)— Degree  training 
to  relieve  recruitment  and  retention 
problems. 

1.  Two  agencies  thought  that  interim 
regulation  §  410.309(b)  was  too  long, 
addressed  non-training  issues,  and 
should  be  rewritten.  Response:  OPM 
agrees  that  the  subsection  is  quite  long, 
but  it  is  guidance  for  implementing  an 
exception  to  training  law  that  apphes  to 
staffing  as  well  as  to  training.  Since  the 
guidance  only  appears  in  5  CFR  part 
410,  we  will  retain  it  to  assure 
Govemmentwide  uniformity  in  making 
exceptions  to  the  statute. 

2.  An  individual  asked  that  OPM 
include  persons  with  disabilities, 
including  disabled  veterans,  in 
accordance  with  the  requirements  of 
titles  5,  29,  and  38  to  §  410.309(b)  in  the 
interim  regulation.  Response:  Although 
the  suggestion  has  merit,  the  current 
language  reflects  what  is  stated  in 
training  law.  Since  §  410.302(a) 
specifies  that  selection  for  training  shall 
be  made  without  regard  to  handicapping 
condition,  OPM  feels  it  is  unnecessary 
to  include  it  in  this  subsection. 

3.  One  agency  asked  that  interim 
regulation  §  410.309(g)(2)  be  eliminated, 
suggesting  it  is  inconsistent  with  the 
policy  on  personnel  recordkeeping 
which  allows  agencies  to  determine  the 
types  and  kinds  of  training  that  should 
be  documented  in  an  employee's 
individual  record.  Response:  OPM  does 
not  feel  that  the  language  is  inconsistent 
with  filing  rules.  §41(|>309(g)(2)  asks 
that  agencies  keep  records  on  individual 
employees  assigned  to  training  imder 
this  section.  As  a  good  management 
practice,  we  believe  agencies  should 
keep  this  information  for  a  reasonable 
length  of  time.  Where  the  records  are 
maintained  is  a  matter  of  agency 
discretion. 

Section  410.310— Agreements  to 
continue  in  service. 

1.  The  labor  organization  asked  that 
the  words  "reasonably  and  not  in  a 
arbitrary  and  capricious  manner"  be 
added  to  the  sentence  in  interim 
regulation  §  410.310(a)  about 
estabhshing  agency  policy  for  continued 
service  agreements.  Response:  Since 
agency  policies  and  procedures  must  be 
established,  and  adniinistered,  in  a 
uniform  and  non-arbitrary  manner, 
OPM  believes  the  additional  language  is 
unnecessary.  However,  OPM  has 
reniunbered  the  section  as  §  410.309. 

2.  One  agency  pointed  out  that 
interim  regulation  §  410.310(b)(2) 
contains  the  statement  that  the  "period 
of  service  will  equal  three  times  the 
length  of  the  training."  The  agency 
correctly  notes  that  this  places  a 


condition  on  continued  service 
agreements  that  was  not  previously  in 
regulation.  Response:  It  was  not  CH'M's 
intent  to  be  more  restrictive  in  this  area. 
OPM  has  renimibered  the  section  as 
S  410.309(b)(2)  and  revised  it  to  read: 
"(2)  An  employee  selected  for  training 
subject  to  an  agency  continued  service 
agreement  must  sign  an  agreement  to 
continue  in  service  after  training  prior 
to  starting  the  training.  The  period  of 
service  will  equal  at  least  three  times 
the  length  of  the  training." 

3.  Another  agency  asked  for  guidance 
on  how  to  use  continued  service 
agreements  in  interim  regulation 
§  410.310  for  short  term,  but  high  priced 
training.  Response:  OPM  feels  this  is  a 
matter  for  agencies  to  address,  if 
desired,  in  their  internal  policies  and 
procediues  for  continued  service 
agreements. 

Section  410.311^-CamputiDg  time  in 
training.  One  agency  asked  what  was 
meant  by  interim  regulation  §410.3 11(a) 
and  (b).  Specifically,  the  agency 
questioned  docimienting  leave  without 
pay  (LWOP)  hours  used  for  training.  It 
asked,  "Since  training  is  official  duty, 
how  can  the  person  attending  the 
training  be  on  LWOP?"  Response:  This 
provision  is  included  for  agencies  that 
need  to  ccnnpute  time  of  employees  in 
training  for  continued  service 
agreements.  Continued  service 
agreements  cover  training  expenses 
(other  than  salary)  for  which  the  agency 
may  reqiiire  repayment.  Agencies  may 
grant  employees  LWOP  for  the  purpose 
of  training  and  may  pay  all,  some  or 
none  of  the  costs  of  die  training.  If  an 
agency  pays  for  the  training,  it  may 
subject  the  employee  to  a  continued 
service  agreement.  OPM  agrees  that 
clarifying  language  is  needed.  We  have 
renumbered  this  subsection  as  §  410.310 
and  revised  it  to  read,  "For  the  purpose 
of  computing  time  in  training  for 
continued  service  agreements  under 
section  4108  of  title  5,  United  States 
Code:" 

Section  410.312— Records.  Five 
agencies  commented  on  5  CFR  410.312, 
keeping  records  of  individual 
employees'  training.  Two  asked  for 
clarification  on  the  type  of  training  data 
to  keep,  what  its  fonnat  should  be,  how 
it  should  be  filed,  and  how  long  it 
should  be  retained.  A  third  asked  that 
the  regulations  specify  that  training  of 
less  than  eight  hours  need  not  be 
recorded  if  the  agency  so  chooses.  A 
fourth  said  the  language  was  unclear. 
The  fifth  suggested  rewording  the 
subsection.  Response:  OPM  has 
determined  that  agencies  shall  no  longer 
file  training  documents  permanently  in 
Official  Personnel  Folders.  Agency 
policy  shoiUd  address  the  filing  and 


.  retention  of  training  documents  to  meet 
the  agency's  needs  for  intenuil  review 
and  control  To  clarify  this  authority, 
OPM  has  renumbered  the  section  as  5 
CFR  410.311  and  revised  it  to  read: 
"Agencies  shall  retain,  in  such  form  and 
manner  as  the  agency  head  considers 
appropriate,  a  retiord  of  training  events 
authorized  under  this  subpart  for  a 
reasonable  period  of  time." 

Sul^Mut  D — Paying  for  Training 
Expen 


Section  410.402 — Paying  premium 
pay. 

1.  One  agency  pointed  out  that 
meaning  of  §  410.402(b)(2).  exemption 
to  prohibition  on  premium  pay  for 
training  at  night,  is  not  consistent  with 
previous  OPM  regulations.  Response: 
We  agree,  and  OPM  has  revised  it  to 
read:  "an  employee  given  training  at 
night  because  situations  that  he  or  she 
must  learn  to  handle  occiu-  only  at  night 
shall  be  paid  by  the  applicable  premium 
pay." 

2.  The  labor  organization  felt  that 
§  410.402(d)(1)  and  (2),  exception  to 
prohibition  premiimi  pay  for  employees 
nonexempt  bora  the  Fair  Labor 
Standards  Act,  were  inconsistent  with 

8  551.423(a)(2).  The  organization 
suggested  eliminating  §  410.402(d)(2) 
and  revising  §  410.402(d)  to  read:  "(d) 
Overtime  pay  under  that  Fair  Labor 
Standards  Act  (FLSA).  Time  spent  in 
training  for  preparing  for  training 
outside  regular  woridng  hours  s^ll  be 
considered  hours  of  work  for  the 
purpose  of  computing  FLSA  overtime  if 
an  agency  requires  the  training  (See  also 
5  CFR  551.423.)"  Response:  OPM  has 
determined  that  the  language  is  correct 
as  written,  but  is  adding  a  reference  to 
Department  of  Labor  regulations  on  the 
subject,  29  CFR  785.27  through  785.32 
that  may  help  clarify  any  questions.  To 
clarify  the  regulations,  we  are  amending 
the  regulation  to  read: 

"(d)  Overtime  pay  under  the  Fair 
Labor  Standards  Act  (FLSA).  (1)  Time 
spent  in  training  or  preparing  for 
training  outside  regular  working  hours 
shall  be  considered  hours  of  work  for 
the  purpose  of  computing  FLSA 
overtime  if  an  agency  requires  the 
training  to  bring  performance  up  to  a 
fully  successful,  or  equivalent  level  or  to 
provide  knowledge  or  skills  to  perform 
new  duties  and  responsibilities  in  the 
employee's  cxnrent  position.  (See  also  5 
CFR  551.423  and  29  CFR  785.27  through 
785.32.)  y 

(2)  Time  spetit  In  training  or 
preparing  for  training  outside  the 
employee's  regular  working  hours  for  'r- 
the  following  purposes  is  not  hours  of 
worit: 
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(i)  Training  to  improve  a  nonexempt 
employee's  perfonnance  in  his  or  her 
ciinent  position  above  a  fully 
successhil,  or  equivalent  level,  provided 
such  training  is  undertaken  with  the 
knowledge  that  the  employee's 
perfonnance  or  continued  retention  in 
his  or  her  current  position  will  not  be 
adversely  afEected  by  nonenrollment  in 
the  training  program;  or 

(ii)  Training  to  provide  a  nonexempt 
employee  with  additional  knowledge  or 
skills  for  reassignment  to  another 
position  or  advancement  to  a  higher 
grade  in  another  position,  even  if  such 
training  is  directed  by  the  agency.  (See 
also  29  CFR  785.27  throudi  785.32)." 

3.  Two  agencies  asked  that  OPM 
address  the  issue  of  overtime  pay  for 
travel  to  and  bom  training  assignments 
.  in  the  regulations.  Response: 
Compensation  for  travel  is  subject  to 
compensation  law  and  regulations.  OPM 
addresses  compensation  for  travel  in  5 
CFR  550.112(g)  and  5  CFR  551.422. 
However,  OPM  has  no  objection  to 
refarendng  travel  for  training 
regulations  in  5  CFR  part  410.  We  have 
added  §  410.402(e),  which  reads: 

"(e)  Compensation  for  time  spent 
traveling  to  and  from  training.  (1) 
Compensation  provisions  are  contained 
in  5  CFR  550.112(g)  for  time  spent 
traveling  for  employees  subject  to  title  5 
of  the  United  States  Code. 

(2)  Compensation  provisions  are 
contained  in  5  CFR  551.422  for  time 
spent  traveling  for  employees  covered 
by  the  Fair  Labor  Standards  Act.  (See 
also  29  CFR  785.33  through  785.41.)" 

Section  410.403 — Subsistence 
payments  for  extended  training 
assignments.  Two  agencies  asked  for 
additional  clarification  of  agency 
authority  to  pay  training  expenses  under 
training  law.  Since  training  law 
provides  for  paying  expenses  of 
temporary  duty  training  assignments  not 
found  in  other  law,  OPM  agrees  with  the 
conunents  and  has  retitled  this 
subsection  and  revised  it  to  read: 

Section  410.403— Payments  for 
temporary  duty  training  assignments. 

Section  4109(a)(2)  of  title  5.  United 
States  Code,  provides  that  an  agency 
may  pay,  or  reimburse  an  employee  for, 
all  or  a  part  of  the  necessary  expenses 
of  training,  including  the  necessary 
costs  of  travel;  per  diem  expenses;  or 
limited  relocation  expmises  including 
transportation  of  the  immediate  family, 
household  goods  and  personal  effects. 

(a)  If  an  agency  chooses  to  pay  per 
diem,  or  in  unusual  circumstances  the 
actual  subsistence,  expenses  for  an 
employee  on  a  temporary  duty  training 
assignment,  payment  must  be  in 
accordance  with  41  CFR  part  301-7  or 
41  CFR  part  301-6  (or,  for 


commissioned  officers  of  the  National 
Oceanic  and  Atmospheric 
Administration,  in  accordance  with 
sections  404  and  405  of  title  37.  United 
States  Code,  and  the  Joint  Federal 
Travel  Regulations  for  the  Unifcmned 
Services). 

(b)  An  agency  may  pay  a  reduced  per 
diem  rate,  such  as  a  standardized 
payment  less  than  the  maximum  per 
diem  rate  for  a  geographical  area.  If  a 
reduced  or  standardiziBd  per  diem  rate 
was  not  authorized  in  advance  of  the 
travel  and  the  fees  paid  to  a  training 
institution  include  lodging  or  meal 
costs,  an  appropriate  deduction  shall  be 
made  from  ihe  total  per  diem  rate 
payable  on  the  travel  voucher  (see  41 
CFR  301-7.12). 

(c)  An  agency  may  pay  limited   . 
relocation  expenses  for  the 
transportation  of  the  employee's 
immediate  family,  household  goods  and 
personal  effects,  including  packing, 
crating,  temporarily  storing,  draying, 
and  unpacking  the  household  goods  in 
accordance  with  section  5724  of  title  5, 
United  States  Code  (or,  for 
commissioned  officers  of  the  National 
Oceanic  and  Atmospheric 
Administration,  in  accordance  with 
sections  406  and  409  of  title  37,  United 
States  Code,  and  the  Joint  Federal 
Travel  Regulations  for  the  Uniformed 
Services).  Limited  relocation  expenses 
are  payable  only  when  the  estimated 
costs  of  transportation  and  rolated 
services  are  less  than  the  estimated 
aggregate  per  diem  or  actual  subsistence 
expense  payments  for  the  period  of 
training.  An  employee  selected  for 
temporary  duty  training  may  receive 
travel  and  per  diem  (or  actual 
subsistence  expenses)  for  the  period  of 
the  assignment  or  payment  of  limited 
relocation  expenses,  but  not  both." 

Section  410.404— Determining  if  a 
conference  is  a  training  activity.  Two 
agencies  said  the  wording  of  the  interim 
regulation  was  too  broad  to  be  of  much 
assistance  in  determining  if  a 
conference  is  a  training  activity.  Both 
suggested  further  clarification. 
Response:  OPM  agrees  that  the  language 
is  too  broad  and  has  revised  the 
subsection  to  read:- 

"Agencies  may  sponsor  an  employee's 
attendance  at  a  conference  as  a 
developmental  assignment  under 
section  4110  of  tide  5.  United  States 
Code,  when — 

(a)  The  announced  purpose  of  the 
conference  is  educational  or      ~ .. 
instructional; 

(b)  More  than  half  of  the  time  is 
scheduled  for  a  planned,  organized 
exchange  of  information  between 
presenters  and  audience  which  meets 


the  definition  of  training  in  section  4101 
of  tiUe  5,  United  SUtes  Code; 

(c)  The  content  of  the  conference  is 
germane  to  improving  individual  and/or 
organizational  performance,  and 

Xd)  Developmental  benefits  will  be 
derived  through  the  employee's 
attendance." 

Section  4 10.40&— Records  of  training 
expenses.  One  agency  suggested 
revising  the  subsection  so  that  it  would 
read  similarly  to  other  subsections  on 
recordkeeping.  Response:  For 
uniformity,  the  subsection  has  been 
revised  to  read:  "Agencies  shall  retain, 
in  such  form  and  maimer  as  the  agency 
head  considers  appropriate,  a  record  of 
payments  made  for  travel,  tuition,  fees 
and  other  necessary  training  expenses 
for  a  reasonable  period  of  time." 

Subpart  E — ^Accepting  Contributions, 
Awards,  and  Payments  From  N(»- 
Govemment  Organizations 

OPM  received  no  comments  on  this 
subpart. 

Sabpart  F— Evaluating  Training 

Section  410.601 — ^Responsibility  of 
the  head  of  an  agency  to  evaluate 
training.  One  agency  suggested  that 
cost-effectiveness  be  added  to  this 
subsection.  Response:  Since  evaluating 
cost -effectiveness  is  an  inherent 
component  of  evaluation,  we  believe  the 
additional  langiiage  is  unnecessary. 

Section  410.602— Records.  One 
agency  suggested  revising  the 
subsection  so  that  it  would  read 
similarly  to  others  on  recordkeeping. 
Response:  For  uniformity,  this 
subsection  has  been  revised  to  read: 
"An  agency  head  shall  retain  records  of 
these  evaluations  in  such  form  and 
manner  as  the  agency  head  considers 
appropriate." 

Subpart  G — ^Reports 

Section  410.701 — ^Reports.  One 
agency  suggested  that  subpart  G  be 
renamed  "Records  and  Reports"  and  be 
rewritten  to  incorporate  the  several 
sections  on  recordkeeping  (§410.312, 
§410.406.  §410.503,  and  §  410.602). 
Another  agency  recommended  that  the 
requirement  for  agencies  to  provide 
information  to  OPM  in  the  form  that 
OPM  prescribes  be  dropped.  Response: 
The  structure  of  the  regulation  has  been 
left  intact.  However,  for  clarity,  the 
subsection  has  been  revised  to  cite  the 
recordkeeping  provisions.  Section 
4118(a)(7)  of  title  5  United  States  Code, 
requires  the  agencies  to  submit  reports 
to  the  Office  of  Personnel  Management 
on  the  results  and  effects  of  training 
programs  and  plans  and  economies 
resulting  therefrom,  including  estimates 
of  costs  of  training.  Although  OPM  will 
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woik  with  the  agencies  regarding  the 
fonn  of  these  reports.  OPM,  as  part  of 
its  oversight  responsibilities,  must 
retain  its  authority  to  prescribe  the  form 
of  the  reports.  Section  410.701  has  be«n 
revised  to  read:  "Each  agency  shall 
maintain  records  of  its  training  plans, 
expenditiires  and  activities  as  required 
in  §  410.302(d).  §  410.312.  §  410.406, 
§410.503.  and  §410.602  and  report  its 
plans,  expenditures  and  activities  to  the 
Office  of  Personnel  Management  at  sxich 
times  and  in  such  form  as  the  OfBce 
prescribes." 

RegnlatcMy  Flexibility  Act 

I  certify  that  these  regulations  will  not 
have  significant  economic  impact  on  a 
substantial  number  of  small  entities 
because  they  affect  only  Federal 
employees  and  agencies. 

List  of  Subjects  in  5  CFR  Part  410 

Education,  Government  employees. 
U.S.  OfBce  of  Personnel  Management, 
lames  B.  King. 
Director. 

Accordingly,  the  Office  of  Personnel 
Management  is  revising  5  CFR  part  410 
as  follows: 

PART  410— TRAINING 

Sul^art  A — General  Provisions       -^''  - 

410.101    Definitions. 

Subpart  B — Planning  for  Training 

410.201  Responsibilities  of  the  head  of  an 
agency. 

410.202  Integrating  employee  training  and 
development  with  agency  strategic  plans. 

410.203  Assessing  organizational, 
occupati<nial,  and  individual  needs. 

410.204  Options  for  developing  employees. 

Subpart  C — Establishing  and 
Implementing  Training  Programs 

410.301  Scope  and  general  conduct  of 
training  programs. 

410.302  Responsibilities  of  the  head  of  an 
agency. 

410.303  Employee  responsibilities. 

410.304  Funding  training  programs. 

410.305  Establishing  and  using  interagency 
training. 

410.306  Selecting  and  assigning  employees 
to  training. 

410.307  Training  for  promotion  and 
placement  in  other  positions. 

410.308  Training  to  obtain  an  academic 
degree. 

410.309  Agreements  to  continue  in  service. 

410.310  Computing  time  in  training. 

410.311  Records. 

Subpart  D — Paying  for  Training 
Expenses 

410.401  Determining  necessary  training 
expenses. 

410.402  Paying  premium  pay. 


410.403  Payments  for  tamporaiy  duty 
training  assignments. 

410.404  Determining  if  a  confnence  is  a 
training  activity. 

410.405  Protection  of  Government  interasL 

410.406  Records  of  training  expenses. 

Snlqpart  E— Aecepting  Contributions, 
Awards,  and  Payments  From  Non- 
Govmiment  Oganizations 

410.501  Scope. 

410.502  Authority  of  the  head  of  an  agency. 

410.503  Records. 

Subpart  F — Evaluating  Training 

410.601  Responsibility  of  the  head  of  an 
agency. 

410.602  Records. 

Subpart  G— Reports 

410.701     Reports. 

Authority:  5  U.S.C.  4101.  et  seq.;  E.O. 
11348, 3  CFR,  1967  Comp.,  p.  275. 

Subpart  A— General  Provisions 

{4iai01    Dcflnltlons. 
In  this  part: 

(a)  Agency,  employee.  Government. 
Government  facility,  and  non- 
Government /aciZi^  have  the  meanings 
given  these  terms  in  section  4101  of  title 
5.  United  States  Code. 

(b)  Exceptions  to  organizations  and 
employees  covered  by  this  subpart 
include: 

(1)  Those  named  in  section  4102  of 
title  5,  United  States  Code,  and 

(2)  The  U.S.  Postal  Service  and  Postal 
Rate  Commission  and  their  employees, 
as  provided  in  Pub.  L.  91-375,  enacted 
August  12, 1970. 

(c)  Training  has  the  meaning  given  to 
the  term  in  section  4101  of  title  5, 
United  States  Code. 

(d)  Mission-related  training  is  training 
that  supports  agency  goals  by  improving 
organizational  performance  at  any 
appropriate  level  in  the  agency,  as 
determined  by  the  head  of  the  agency. 
This  includes  training  that: 

(1)  Supports  the  agency's  strategic 
plan  and  performance  objectives; 

(2)  Improves  an  employee's  ciurent 
job  performance; 

(3)  Allows  for  expansion  or 
enhancement  of  an  employee's  current 
job; 

(4)  Enables  an  employee  to  perform 
needed  or  potentially  needed  duties 
outside  the  current  job  at  the  same  level 
of  responsibility;  or 

(5)  Meets  organizational  needs  in 
response  to  hiunan  resource  plans  and 
re^ngineering,  downsizing, 
restructuring,  and/or  program  changes. 

(e)  Retraining  means  training  and 
development  provided  to  address  an 
individual's  skills  obsolescence  in  the 
ciurent  position  and/or  training  and 


development  to  prepare  an  individual 
for  a  different  occupation,  in  the  same 
agency,  in  another  Government  agency, 
or  in  die  private  sector. 

(f)  Continued  service  agreement  has 
the  meaning  given  to  service  agreements 
in  section  4108  of  title  5,  United  States 
Code. 

(g)  Interagency  training  means 
training  provided  by  one  agency  for 
other  agencies  or  shared  by  two  or  more 
agencies. 

(h)  State  and  local  government  have 
the  meanings  given  to  these  terms  by 
section  4762  of  title  42,  United  States 
Code. 

Subpart  B— Planning  tor  Training 

§410^1    ReaponsibilitlaeodtMhaadof 
•naganqf. 

As  stated  in  section  4103  of  tide  5. 
United  States  Code,  and  in  Executive 
Order  11348,  the  head  of  each  agency 
shall: 

(a^Establish,  budget  for,  operate, 
maintain,  and  evaluate  a  program  or 
programs,  and  a  plan  or  plans 
thereimder,  for  training  agency 
employees  by,  in.  and  through 
Government  and  non-Govemment 
facilities; 

(b)  Etetermine  policies  governing 
employee  training,  including  a 
statement  of  broad  purposes  for  agency 
training,  the  assignment  of 
responsibility  for  seeing  that  these 
purposes  are  achieved,  and  the 
delegation  of  training  approval  authority 
to  the  lowest  possible  level:  and 

(c)  Establish  priorities  for  training 
employees  and  provide  for  funds  and 
staff  according  to  these  priorities. 

$410,202    Intagmting  amployea  training 
and  devetopmant  with  agency  strMagic 


(a)  Agencies  shall  include  mission- 
related  training  and  development  in 
agency  strategic  planning  to  ensure  that: 

(1)  Agency  training  strategies  and 
activities  contribute  to  mission 
accomplishment;  and 

(2)  Organizational  performance  goals 
are  met. 

(b)  Agency  hiunan  resource 
development  programs  and  plans 
should: 

(1)  Improve  employee  and 
organizational  perfonnance;  and 

(2)  Build  and  support  an  agency  ' 
workforce  capable  of  achieving  agency 
mission  and  performance  goals. 

}4ia203    Asaessing  organizational, 
occupational,  and  tauttvMiial  needs, 
(a)  Assessment.  Secticm  303  of 
Executive  Order  11348  specifies  the 
responsibiUty  of  heads  of  agencies  to 
assess  agmcy  training  needs  annually. 


— J  -  .' 
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(b)  MeHhod.  The  method  an  agency 
uses  to  conduct  training  needs 
assessment  shall  meet  the  requirements 
of  chapter  41  of  title  5,  United  States 
Code,  Executive  Order  11348,  and  this 
subpart 

1410204   OfMfomfbrdiiMioping 


Agencies  may  use  a  fiill  range  of 
options  to  meet  their  mission-related 
organizational  and  employee 
development  needs,  such  as  classroom 
training,  on-the-job  training,  technology- 
based  training,  satellite  training, 
employees'  self-development  activities, 
coaching,  mentoring,  career 
development  counseling,  details, 
rotational  assignments,  cross  training, 
and  developmental  activities  at  retreats 
and  conferences. 

Subpart  C— Establishing  and 
hnplemanting  Training  Programs 

1410.301  Scop*  and  ganaral  conduct^ 
training  programs. 

(a)  Authority.  The  requirements  for 
establishing  training  programs  and 
plans  are  found  in  section  4103(a)  of 
tide  5,  United  States  Code,  and 
Executive  Order  11348. 

(b)  Alignment  with  other  himian 
resource  functions.  Training  programs 
established  by  agencies  under  chapter 
41  of  title  5.  United  States  Code,  should 
be  integrated  vidth  other  personnel 
management  and  operating  activities, 
under  administrative  agreements  as 
appropriate,  to  the  maximum  possible 
extent 

1410.302  RssponsibiittlMOfttwhoadof 


(a)  Specific  responsibilities.  (1)  The 
head  of  each  agency  shall  prescribe 
procedures  as  are  necessary  to  ensure 
that  the  selection  of  employees  for 
training  is  made  without  regard  to 
political  preference,  race,  color,  religion, 
national  origia,  sex,  marital  status,  age, 
or  handicapping  condition,  and  with 
proper  regard  for  their  privacy  and 
constitutional  rights  as  provided  by 
merit  system  principles  set  forth  in  5 
U.S.C.  2301  {b)(2l. 

(2)  The  head  of  each  agency  shall 
prescribe  procedures  as  are  necessary  to 
ensure  that  the  training  facility  and 
curriculum  are  accessible  to  employees 
with  disabihties. 

(3)  The  head  of  each  agency  shall  not 
allow  training  in  a  faciUty  that 
discriminates  in  the  admission  or 
treatment  of  students. 

(b)(1)  Training  of  Presidential 
appointees.  The  Office  of  Personnel 
Management  delegates  to  the  head  of 
each  agency  authority  to  authorize 
training  for  officials  appointed  by  the 


President.  In  exercising  this  authority, 
the  head  of  an  agency  must  ensure  that 
the  training  is  in  compliance  with 
chapter  41  of  tide  5,  United  Sutes  Code, 
and  with  this  piut.  This  authority  may 
not  be  delegated  to  a  subordinate. 

(2)  Rectffds.  When  exercising  this 
delegation  of  authority,  the  head  of  an 
agency  must  maintain  records  that 
include: 

(i)  The  name  and  position  title  of  the 
official: 

(ii)  A  description  of  the  training,  its 
location,  vendor,  cost,  and  diuBtion;  and 

(iii)  A  statement  justifying  the  training 
and  describing  how  the  official  will 
apply  it  during  his  or  her  term  of  office. 

(3)  Review  of  delegation.  Exercise  of 
this  authority  is  subject  to  U.S.  Office  of 
Personnel  Management  review.' 

(c)Training  for  the  head  of  an  agency. 
Since  self-review  constitutes  a  conflict 
of  interest,  heads  of  agencies  must 
submit  their  own  requests  for  training  to 
the  U.S.  Office  of  Personnel 
Management  for  approval. 

(d)  The  head  of  the  agency  shall 
estabUsh  the  form  and  manner  of 
maintaining  agency  records  related  to 
training  plans,  expenditures,  and 
activities. 

(e)  The  head  of  the  agency  shall 
establish  written  procediu«s  which 
cover  the  minimum  requirements  for 
continued  service  agreements,  (See  also 
5  CFR  410.310.) 

1410.303    EmployM  rMponslMHtiM. 

Employees  are  responsible  for  self- 
development,  for  successfully 
completing  and  applying  authorized 
training,  and  for  hiffilling  continued 
service  agreements.  In  addition,  they 
share  witii  their  agencies  the 
responsibility  to  identify  training 
needed  to  improve  individual  and 
organizational  performance  and  identify 
methods  to  meet  those  needs,  effectively 
and  efficientiy.  • 

f  410.304    Funding  training  progfsms. 

Section  4112  of  title  5,  United  States 
Code,  provides  for  agencies  paying  the 
costs  of  their  training  programs  and 
plans  from  appUcable  appropriations  or 
from  other  funds  available.  Training 
costs  associated  with  program 
accomplishment  may  be  funded  by 
appropriations  applicable  to  that 
program  area.  In  addition,  section 
4109(a)(2)  of  titie  5.  United  States  Code, 
provides  authority  for  agencies  and 
employees  to  share  the  expenses  of 
training.  .  ' 

1410.305    Establishing  and  using     >., 
intsrsgsnqr  training. 

Executive  departments,  independent 
estabUshments,  Government 


corporations  subject  to  chapter  91  of 
title  31,  the  Libraiy  of  Congress,  and  the 
Government  Printing  office  may  provide 
or  share  training  programs  developed 
for  its  employees  of  other  agencies 
under  section  4120  of  title  5.  United 
States  Code,  when  this  would  result  in 
better  training,  improved  service,  or 
savings  to  the  Government.  Section 
302(d)  of  Executive  Order  11348  allows 
agencies  excluded  from  section  4102  of 
title  5,  United  States  Code,  to  also 
receive  interagency  training  when  this    ' 
would  result  in  betier  training, 
improved  service,  or  savings  to  the 
Government.  Section  201(e)  of 
Executive  Order  11348  provides  for  the 
Office  of  Personnel  Management  to 
coordinate  interagency  training 
conducted  by  and  for  agencies 
(including  agencies  and  portions  of 
agencies  excepted  by  section  4102(a)  of 
Titie  5,  United  States  Code). 

1410.306    Sslacting  and  assigning 
employ— a  to  training. 

(a)  Each  agency  shall  establish  criteria 
for  the  fair  and  equitable  selection  and 
assignment  of  employees  to  training 
consistent  with  merit  system  principles 
specified  in  5  U.S.C.  2301(b)  (1)  and  (2). 

(b)  Persons  on  Intergovernmental 
Personnel  Act  mobility  assignments 
may  be  assigned  to  training  if  that 
training  is  in  the  interest  of  the 
Government. 

(1)  A  State  or  local  government 
employee  given  an  appointment  in  a 
Feder^  agency  imder  the  authority  of 
section  3374(b)  of  tide  5  of  the  United 
States  Code,  is  deemed  an  employee  of 
the  Federal  agency.  The  agency  may 
provide  training  for  the  State  or  local 
government  employee  as  it  does  for 
other  ^ency  employees. 

(2)  A  State  or  local  government 
employee  on  detail  to  a  Federal  agency 
imder  the  authority  of  section  3374(c)  of 
title  5  of  the  United  States  Code,  is  not 
deemed  an  employee  of  the  Federal 
agency.  However,  the  detailed  State  or 
local  government  employee  may  be 
admitted  to  training  programs  the 
agency  has  established  for  Federal 
personnel  and  may  be  trained  in  the 
rules,  practices,  procedures  and/or 
systems  pertaining  to  the  Federal 
government. 

(c)  Subject  to  the  prohibitions  of 

§  410.309(a)  of  this  part,  an  agency  may 
pay  all  or  part  of  the  trsining  expenses 
.  of  students  hired  under  the  Student 
Career  Experience  Program  (see  5  CFR 
213.3202(d)(10). 
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1410.307   TraMng'for  promotion  or 
ptacMMnt  In  otttor  position*. 

(a)  General.  In  detennining  whether  to 
provide  training  under  this  section, 
agencies  should  take  into  account: 

(1)  Agency  authority  to  modify 
qualification  requirements  in  certain 
situations  as  provided  in  the  OPM 
Operating  Manual  for  Qualification 
Standards  for  General  Schedule 
Positions; 

(2)  Agency  authority  to  establish 
training  programs  that  provide  intensive 
and  directly  job-related  training  to 
substitute  for  all  or  part  of  the 
experience  (but  not  education, 
licensing,  certification,  or  other  specific 
credentials),  required  by  OPM 
qualification  standards.  Such  training 
programs  may  be  established  to  provide 
employees  with  the  opportunity  to 
acquire  the  experience  and  knowledge, 
skills,  and  abilities  necessary  to  qualify 
for  another  position  (including  at  a 
higher  grade)  at  an  accelerated  rate;  and 

(3)  Tune-in-grade  restrictions  on 
advancement  (see  5  CFR  300.603(b)(6)). 

(b)  Training  for  promotion.  Under  the 
authority  of  5  U.S.C_4i03.  and 
consistent  with  merit  system  principles 
set  forth  in  5  U.S.C.  2301(b)(1)  and  (2). 
an  agency  may  provide  training  to  non- 
temporary  employees  that  in  certain 
instances  may  lead  to  promotion.  An 
agency  must  follow  its  competitive 
procedures  under  part  335  of  this 
chapter  when  selecting  a  non-temporary 
«nployee  for  training  that  permits 
noncompetitive  promotion  after 
successful  completion  of  the  training. 

(c)  Training  for  placement  in  other 
agency  positions,  in  other  agencies,  or 
outside  Government. — (1)  Grade  or  pay 
retention.  Under  the  authority  of  5 
U.S.C.  4103  and  5  U.S.C.  5364.  an 
agency  may  train  an  employee  to  meet 
the  qiialification  requirements  of 
another  position  in  the  agency  if  the 
new  position  is  at  or  below  the  retained 
grade  or  the  grade  of  the  position  the 
employee  held  before  pay  retention. 

(2)  Training  for  placement  in  another 
agency.  Under  the  authority  of  5  U.S.C. 
4103(b),  and  consistent  widi  merit 
system  principles  set  forth  in  5  U.S.C. 
2301,  an  agency  may  train  an  employee 
to  meet  the  quaUfication  requirements 
of  a  position  in  another  agency  if  the 
head  of  the  agency  determines  that  such 
training  wotild  be  in  the  interest  of  the 
Government. 

(i)  Before  undertaking  any  training 
under  this  section,  the  head  of  the 
agency  shall  determine  that  there  exists 
a  reasonable  expectation  of  placement 
in  another  agency. 

(ii)  When  selecting  an  employee  for 
training  under  this  section,  the  head  of 
the  agency  shall  consider 


(A)  The  extent  to  which  the 
employee's  current  skills,  knowledge, 
and  abilities  may  be  utilized  in  the  new 
position; 

(B)  The  employee's  capability  to  leam 
skills  and  acquire  knowledge  and 
abilities  needed  in  the  new  position; 
and 

(C)  The  benefits  to  the  Government 
which  would  result  from  retaining  the 
employee  in  the  Federal  service. 

(3)  Training  displaced  or  surplus 
employees.  Displaced  or  surplus 
employees  as  defined  in  5  CFR 
330.604(b)  and  (f)  may  be  eligible  for 
training  or  retraining  for  positions 
outside  Govenunent  through  programs 
provided  imder  29  U.S.C.  1651,  or 
similar  authorities.  An  agency  may  use 
its  appropriated  funds  for  training 
displaced  or  surplus  employees  for 
positions  outside  Government  only 
when  specifically  authorized  by 
legislation  to  do  so. 

(4)  Career  transition  assistance  plans. 
Under  5  CFR  330.602.  agencies  are 
required  to  establish  career  transition 
assistance  plans  (CTAP)  to  provide 
career  transition  services  to  displaced 
and  surplus  employees. 

(i)  Under  the  authority  of  5  U.S.C. 
4109,  an  agency  may: 

(A)  Train  employees  in  the  use  of  the 
CTAP  services; 

(B)  Provide  vocational  and  career 
assessment  and  counseling  services; 

(C)  Train  employees  in  job  search 
skills,  techniques,  and  strategies;  and 

(D)  Pay  for  training  related  expenses 
as  provided  in  5  U.S.C.  4109(a)(2). 

Ui)  Agency  CTAP's  will  include  plans 
for  retraining  displaced  or  surplus 
employees  covered  by  this  part. 

f4ia308    Training  to  obtain  an  acwtomlc 


(a)  ProhibiUon.  (1)  Under  5  U.S.C. 
4107(a),  an  agency  may  not  authorize 
training  for  an  employee  to  obtain  an 
academic  degree,  except  for  shortage 
occupations  as  defined  in  §  410.308(b). 

(2)(i)  Tte  prohibition  on  academic 
degree  in  5  U.S.C.  4107(a)(2)  is  not  to  be 
construed  as  limiting  the  authority  of 
agencies  to  approve  and  pay  for  training 
expenses  to  develop  knowledge,  skills, 
and  abilities  directly  related  to 
improved  individual  performance.  If,  in 
the  accomplishment  of  such  training,  an 
employee  receives  an  academic  degree, 
the  degree  is  an  incidental  by-product  of 
the  training. 

(ii)  Paying  an  additional  rate  of  tuition 
because  a  student  is  a  degree  candidate 
is  prohibited.  An  agency  is  only 
authorized  to  pay  the  tuition  and  fees 
charged  for  a  nondegree  student,  even 
though  the  employee  is  enrolled  as  a 
degree  candidate.  If  it  is  not  possible  to 


distinguish  betvtreen  costs  associated 
with  the  acquisition  of  knowledge  and 
skills  and  the  costs  associated  with  the 
acquisition  of  an  academic  degree  at  an 
institution,  an  agency  is  authorized  to 
pay  in  full  the  tuition  of  an  employee 
participating  in  an  authorized  program 
of  training  at  that  institution. 

(b)  Academic  degree  training  to 
relieve  recruitment  and  retention 
problems.  (1)  5  U.S.C.  4107(b)  allows  an 
agency  to  authorize  academic  degree 
training  if  the  training: 

(i)  Is  necessary  to  assist  in  recruiting 
or  retaining  employees  in  occupations 
in  which  the  agency  has  or  anticipates 
a  shortage  of  quaUfied  personnel, 
especially  in  occupations  which  it  has 
determined  involve  skills  critical  to  its 
mission,  and 

(ii)  Meets  the  conditions  of  this 
section. 

ii]  In  reviewing  the  need  to  provide 
training  under  this  section,  an  agency 
shall  give  appropriate  consideration  to 
any  special  salary  rate,  student  loan 
repayment,  retention  allowance,  or 
other  monetary  inducement  authorized 
by  law  already  provided  or  being 
provided  which  contributes  to  the 
alleviation  of  the  staffing  problem  in  the 
occupation  targeted  by  that  training. 

(3)  In  exercising  the  authority  in  this  • 
section,  an  agency  shall,  consistent  with 
the  merit  system  principles  set  forth  in 
5  U.S.C.  2301(b)(1)  and  (2),  take  into 
consideration  the  need  to  maintain  a 
balanced  workforce  in  which  wom«i 
and  members  of  racial  and  ethnic 
minority  groups  are  appropriately 
represented  in  the  agency. 

14)  The  authority  in  this  section  shall 
not  be  exercised  on  behalf  of  any 
employee  occupying,  or  seeking  to 
qu^fy  for  appointment  to,  any  position 
which  is  excepted  from  the  competitive 
service  because  of  its  confidential, 
pohcy-determining,  policy-making,  or 
poUcy-advocating  character. 

(5)  An  agency's  policies  established 
under  §  410.201  of  this  part  shall  cover 
decisions  to  authorize  training  under 
this  section,  to  ensure  that: 

(i)  The  determination  to  pay  for 
degree  training  is  made  at  a  sufficiently 
hi^  level  so  as  to  protect  the 
Government's  interest;  and 

(ii)  The  authority  is  used  to  address 
the  agency's  recruitment  and  retention 
problems  expeditiously  though 
appropriate  delegations  of  authority. 

[c]  Determining  recruitment  and 
retention  problems.  For  the  purposes  of 
this  section,  a  recruitment  or  retention 
problem  exists  if  the  criteria  for  a 
recruitment  bonus  under  5  CFR 
575.104(c)(2)  or  for  a  retention 
allowance  under  5  CFR  575.305(c)(3) 
appUes. 
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(1)  Recruitment  problem.  Before 
determining  that  an  agency  has  or 
anticipates  a  problem  in  the  recruitment 
of  qualified  personnel  for  a  particular 
position,  an  agency  shall  make  a 
reasonable  recruitment  effort,  including 
factors  in  5  CFR  575.104(c)(2X  hi 
making  a  reasonable  recruitment  effort, 
an  agency  will  consider  the  following: 
(i)  For  a  position  in  the  competitive 
service,  the  results  of  requests  for 
referral  of  eUgibles  from  the  appropriate 
competitive  examination.  For  a  position 
in  the  excepted  service,  the  agency's 
objectives  and  staffing  proced\ues. 

(ii)  Contacts  with  State  Employment 
S«vice  offlce(s)  serving  the  locality 
concerned. 

(iii)  Contacts  with  academic 
institutions,  technical  and  professional 
organizations,  and  other  organizations 
Ukely  to  produce  qualified  candidates 
for  the  position,  including  women's  and 
minority-group  organizations. 

(iv)  Tne  possibihty  of  relieving  the 
shortage  through  broader  publicity  and 
recruitment. 

(v)  The  availability  of  qualified 
candidates  within  the  agency's  current 
work  force. 

(vi)  The  possibility  of  relieving  the 
shortage  through  job  engineering  or 
training  of  current  employees. 

(2)  Retention  problem.  Before 
detennining  that  an  agency  has  or 
anticipates  a  problem  in  the  retenticm  of 
quahfied  personnel  in  a  particular 
occupation,  an  agency  shall  consider  the 
factors  in  5  CFR  575.305(c)(3)  and: 

(i)  The  ease  with  which  an  agency 
could  replace  the  employee  with 
someone  of  comparable  background; 

(ii)  The  current  and  projected  vacancy 
rates  in  the  occupation; 

(iii)  The  rate  of  tmrnover  in  the 
occupation;  and 

(iv)  Technological  changes  affecting 
the  occupation  and  long-range 
predictions  affecting  staffing  for  the 
occupatum. 

(d)  Assessing  continuing  problems.  A 
reassessment  of  a  "continuing" 
recruitment  or  retention  problem  shall 
be  made  periodically. 

(e)  Autnorizing  training.  (1)  An 
agency  may  authorize  full  or  part-time 
training  to  address  a  recruitment 
problem  if — 

(i)  The  training  qualifies  an  employee 
for  a  shortage  position  identified  under 
paragraph  (c)(1)  of  this  section;  and 

(ii)  The  agency  expects  to  place  the 
employee  in  the  shortage  positicm  after 
the  training. 

(2)  Training  may  be  authorized  under 
this  section  for  the  pxupose  of  retaining 
an  employee  in  a  shortage  occupation 
identified  under  paragraph  (c)(2)  of  this 
section,  if  it  involves  a  course  of  study 


selected  mainly  Iot  its  potential 
contribution  to  efisctive  performance  in 
that  occupation. 

(3)  Agencies  shall  select  employees 
for  academic  degree  training  according 
to  competitive  procedures  as  specified 
in  §410.306. 

(0  Monitoring  training.  An  agency 
shall  assess  the  contribution  of  training 
assignments  under  this  section  to 
resolving  recruitment  or  retention 
problems  in  its  shortage  occupations. 

(g)  Documentation.  (1)  In  exercising 
the  authority  in  this  section,  an  agency 
shall  retain  for  a  reasonable  peric^: 

(i)  A  record  of  employees  assigned  to 
training  under  this  section;  and 

(ii)  A  record  of  findings  that  the 
recruitment  or  retention  problem  is  a 
continuing  one. 

(2)  As  a  separate  record,  the  servicing 
personnel  office  shall  keep  the 
following  information  for  each 
employee  assigned  to  training  under 
this  section: 

(i)  Nature  and  jiistificaticni  for  the 
shortage  determination; 

(ii)  Kind  of  training  (e.g.,  career 
experience  program,  continuing 
professional  and  technical  education, 
retraining  for  occupational  change);  a 
description  of  the  field  of  study;  and  the 
nature  of  any  degree  punued  under  the 
training  program;  and 

(iii)  A  written  continued  service 
agreement,  if  required. 

S4ia309    AgraenMnte  to  conthnie  in 


(a)  Authority.  Continued  service 
agreements  are  provided  for  in  section 
4108  of  title  5,  United  States  Code. 
Agencies  have  the  authority  to 
determine  when  such  agreements  will 
be  required. 

(b)  Requirements.  (1)  The  head  of  the 
agency  shall  establish  written 
procedures  which  include  the  minimiiin 
requirements  for  continued  service 
agreements.  These  requirements  shall 
include  procedures  the  agency 
considers  necessary  to  protect  the 
Government's  interest  should  the 
employee  fail  to  successfully  complete 
training. 

(2)  An  employee  selected  for  training 
subject  to  an  agency  continued  service 
agreement  must  sign  an  agreement  to 
continue  in  service  after  prior  to  starting 
the  training.  The  period  of  service  will 
equal  at  least  three  times  the  length  of 
the  training. 

(c)  Failure  to  fulfill  agreements.  With 
a  signed  agreement,  the  agency  has  a 
right  to  recover  training  costs,  except 
pay  or  other  compensation,  if  the 
employee  voluntarily  separates  from 
Government  service.  The  agency  shall 
provide  procedures  to  enable  the 


employee  to  obtain  a  reconsideration  of 
the  recovery  amoimt  or  to  appeal  for  a 
waiver  of  the  agency's  right  to  recover. 

1410310    Computing  tkne  In  training. 

For  the  piupose  of  computing  time  in 
training  for  continued  service 
agreements  imder  section  4108  of  title  5, 
United  States  Code: 

(a)  An  employee  on  an  8-hour  day 
woiic  schedule  assigned  to  training  is 
counted  as  being  in  training  for  the 
same  number  of  houra  he  or  she  is  in 
pay  status  during  the  training 
assignment.  If  the  employee  is  not  in 
pay  status  diuing  the  training,  the 
employee  is  counted  as  being  in  training 
for  the  number  of  hours  he  or  she  is 
granted  leave  without  pay  for  the 
purpose  of  the  training. 

(o)  For  an  employee  on  an  alternative 
woric  schedule,  the  agency  is 
responsible  for  detennining  the  number 
of  hours  the  employee  is  in  pay  status 
during  the  training  assignment.  If  the 
emplojree  is  not  in  pay  status  during  the 
training,  the  employee  is  counted  as 
being  in  training  for  the  number  of 
hoiu^  he  or  she  is'  granted  leave  without 
pav  for  the  purpose  of  the  training. 

(c)  An  employee  on  an  8-hour  or  an 
alternative  work  schedule  assigned  to 
training  on  less  than  a  full-time  basis  is 
coimted  as  being  in  training  for  the 
number  of  houra  he  or  she  spends  in 
class,  in  formal  computer-based 
training,  in  satellite  training,  in  formal 
self-study  programs,  or  with  the  training 
instructor,  unless  a  different  method  is 
determined  by  the  agency. 

§410311    Rw»nte. 

Agencies  shall  retain,  in  such  form 
and  manner  as  the  agency  head 
considera  appropriate,  a  record  of 
training  events  authorized  under  this 
subpart  for  a  reasonable  period  of  time. 

Subpart  D— '>aying  for  Trtfnlng 
Expanses 

f  410401    Detennining  necessary  training 
expenses. 

(a)  The  head  of  an  agency  determines 
which  expenses  constitute  necessary 
training  expenses  imder  section  4109  of 
title  5,  United  States  Code. 

(b)  An  agency  may  pay,  or  reimburse 
an  employee,  for  necessary  expenses 
incurred  in  connection  with  approved 
training  as  provided  in  section 
4109(a)(2)  of  tide  5,  United  States  Code. 
Necessary  training  expenses  do  not 
include  an  employee's  pay  or  other 
compfflisation. 

§410402    Paying  premium  psy. 

(a)  Prohibitions.  Except  as  provided 
by  paragraph  (b)  of  this  section,  an 
agency  may  not  use  its  funds. 
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appropriated  or  otherwise  available,  to 
pay  premium  pay  to  an  employee 
engaged  in  training  by.  in,  or  through 
Government  or  non-govemment 
Cacilities. 

(b)  Exceptions.  The  following  are 
excepted  form  the  provision  in 
paragraph  (a)  of  this  section  prohibiting 
the  payment  of  premium  pay: 

(Ij  Continuation  of  premium  pay.  An 
employee  given  training  during  a  period 
of  duty  for  which  he  or  she  is  already 
receiving  premiiun  pay  for  overtime, 
night,  holiday,  or  Sunday  work  shall 
continue  to  receive  that  premiiun  pay. 
This  exception  does  not  apply  to  an 
employee  assigned  to  full-time  training 
at  institutions  of  higher  leamine. 

(2)  Training  at  night.  An  employee 
given  training  at  ni^t  because 
situations  that  he  or  she  must  learn  to 
handle  occur  only  at  night  shall  be  paid 
by  the  applicable  premium  pay. 

(3)  Cost  savings.  An  employee  given 
training  on  overtime,  on  a  holiday,  or  on 
a  Simday  because  the  costs  of  the 
training,  premium  pay  included,  are  less 
than  the  costs  of  the  same  training 
confined  to  regular  work  hours  shall  be 
paid  the  appUcable  premium  pay. 

(4)  AvaUability  pay.  An  agency  shall 
continue  to  pay  availability  pay  during 
agency-sanctioned  training  to  a  criminal 
investigator  who  is  eligible  for  it  under 
5  U.S.C.  5545a  and  implementing 
regulations.  Agencies  may,  at  their 
discretion,  provide  availability  pay  to 
investigators  during  periods  of  initial, 
basic  training.  (See  5  CFR  550.185  (b) 

and  (c).) 

(5)  Standby  and  administratively 
uncontrollable  duty.  An  agency  may 
continue  to  pay  annual  premium  pay  for 
regularly  scheduled  stuidby  duty  or 
administratively  uncontrollable 
overtime  work,  diuing  periods  of 
temporary  assignment  for  training  as 
provided  by  5  CFR  550.162(c). 

(6)  Agency  exemption.  An  employee 
given  training  diuing  a  period  not 
otherwise  covered  by  a  provision  of  this 
paragraph  may  be  paid  premiiun  pay 
when  the  emplo3dhg  agency  has  been 
granted  an  exception  to  paragraph  (a)  of 
this  section  by  the  U.S.  Office  of 
Personnel  Management. 

(c)  An  employee  who  is  excepted 
under  paragraph  (bl  of  this  section  is 
ehgible  to  receive  premium  pay  in 
accordance  with  the  applicable  ^y 
authorities. 

(d)  Overtime  pay  under  the  Fair  Labor 
Standards  Act  (FLSA).  (1)  Time  spent  in 
training  or  preparing  for  training  outside 
regular  working  hours  shall  be 
considered  hoius  of  work  for  the 
purpose  of  computing  FLSA  overtime  if 
an  agency  requires  the  training  to  bring 
performance  up  to  a  fully  successfid.  or 


equivalent  level  or  to  provide 
knowledge  or  skills  to  perform  new 
duties  and  lesponsibiUties  in  the 
employee's  current  position.  (See  also  5 
CFR  551.423  and  29  CFR  785.27  through 
785.32.) 

(2)  Time  spent  in  training  or 
preparing  for  training  outside  the 
employee's  regular  working  hours  for 
the  following  purposes  is  not  hours  of 
work: 

(i)  Training  to  improve  a  nonexempt 
employee's  performance  in  his  or  her 
current  position  above  a  fully 
successful,  or  equivalent  level,  provided 
such  training  is  undertaken  with  the 
knowledge  that  the  employee's 
performance  or  continued  retention  in 
his  or  her  current  position  will  not  be 
adversely  affected  by  nonenrollment  in 
the  training  program;  or 

(ii)  Training  to  provide  a  nonexempt 
employee  vntix  additional  knowledge  or 
skills  for  reassignment  to  another 
position  or  advancement  to  a  higher 
grade  in  another  position,  even  if  such 
training  is  directed  by  the  agency.  (See 
also  29  CFR  785.27  through  785.32). 

(e)  Compensation  for  time  spent 
traveling  to  and  from  training.  (1) 
Compensation  provisions  are  contained 
in  5  CFR  550.112(g)  for  time  spent 
traveling  for  employees  subject  to  title  5 
of  the  United  States  Code. 

(2)  Compensation  provisions  are 
contained  in  5  CFR  551.422  for  time 
spent  traveling  for  employees  covered 
by  the  Fair  Labor  Standards  Act.  (See 
also  29  CFR  785.33  through  §  785.41.) 

§  41 0.403    Payment*  for  temporary  duty 
training  assignments. 

Section  4109(a)(2)  of  title  5,  United 
States  Code,  provides  that  an  agency 
may  pay,  or  reimburse  an  employee  for, 
all  or  a  part  of  the  necessary  expenses 
of  training,  including  the  necessary 
costs  of  travel;  per  diem  expenses;  or 
limited  relocation  expenses  including 
transportation  of  the  immediate  fomily, 
household  goods  and  personal  effects: 

(a)  If  an  agency  chooses  to  pay  per 
diem,  or  in  imusual  circumstances  the 
actual  subsistence,  expenses  for  an 
employee  on  a  temporary  duty  training 
assignment,  payment  must  be  in 
accordance  with  41  CFR  part  301-7  or 
41  CFR  part  301-8  (or,  for 
commissioned  officers  of  the  National 
Oceanic  and  Atmospheric 
Administration,  in  accordance  with 
sections  404  and  405  of  title  37,  United 
States  Code,  and  the  Joint  Federal  travel 
Rraulations  for  the  Uniformed  Services). 

(b)  An  agency  may  pay  a  reduces  per 
diem  rate,  such  as  a  standardized 
payment  less  than  the  maximum  per 
diem  rate  for  a  geographical  area.  If  a 
reduced  or  standardized  per  diem  xate 


%ras  not  authorized  in  advance  of  the 
travel  and  the  fees  paid  to  a  training 
institution  include  lodging  or  meal 
costs, "an  appropriate  deduction  shall  be 
made  from  the  total  per  diem  rate 
payable  on  the  travel  voudier  (see  41 
CFR  301-7.12). 

(c)  An  agency  may  pay  limited 
relocation  expenses  for  the 
transportation  of  the  employee's 
immediate  family,  household  goods  and 
personal  efiiects.  including  packing, 
crating,  temporarily  storing,  draying.. 
and  unpaddng  the  household  goods  in 
accordance  with  section  5724  of  title  5. 
United  States  Code  (or,  for 
commissioned  officera  of  the  National 
Oceanic  and  Atmospheric  • 
Administration,  in  accordance  with 
sections  406  and  409  of  title  37,  United 
States  Code,  and  the  Joint  federal  travel 
Regulations  for  the  uniformed  Services). 
Limited  relocation  expenses  are  payable 
only  when  the  estimated  costs  of 
transportation  and  related  services  are 
less  than  the  estimated  aggregate  per 
diem  or  actual  subsistence  expense 
payments  for  the  period  of  training.  An 
employee  selected  for  temporary  duty 
training  may  receive  travel  and  p>er  diem 
(or  actual  subsistence  expenses)  for  the 
period  of  the  assignment  or  payment  of 
limited  relocation  expenses,  but  not 
both. 


1410.404    Determining  If  a  conferano*  Is  a 
training  acttvtty. 

Agencies  may  sponsor  an  employee's 
attendance  at  a  conference  as  a 
developmental  assignment  under 
section  4110  of  tide  5,  United  States 
Code,  when — 

(a)  The  annoimced  purpose  of  the 
conference  is  educational  or 
instructional; 

(b)  More  than  half  of  the  time  is 
schediiled  for  a  planned,  organized 
exchange  of  infcnmation  between 
presentere  and  audience  which  meets 
the  definition  of  training  in  section  4101 
of  title  5,  United  Sutes  Code; 

(c)  The  content  of  the  conference  is 
germane  to  improving  individual  and/or 
organizational  performance,  and 

(d)  Development  benefits  will  be 
derived  through  the  employee's 
attendance. 

f4ia406    Protection  Of  Qovamment 


The  head  of  an  agency  shall  establish 
such  procedures  as  he  or  she  considers 
necessary  to  protect  the  Govemmoit's 
interest  when  employees  fail  to 
complete,  or  to  successfully  complete, 
training  for  which  the  agency  pays  the 
expenses. 
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f4ia406    Rwonte  of  training  ( 

Agencies  shall  retain.^  in  such  farm 
and  manner  as  the  agency  head 
considers  appropriate,  a  record  of 
payments  made  for  travel,  tuition,  fees 
and  other  necessary  training  expenses 
for  a  reasonable  period  of  time. 

Subpart  E— Accapting  Contributiona, 
Awarda,  and  Paywanti  From  Non- 
Qovammant  Organbationa 

1410501    ScofM. 

(a)  Section  4111  of  title  5,  United 
States  Code,  describes  conditions  for 
employee  acceptance  of  contributions, 
awards,  and  payments  made  in 
connection  lyith  non-Government 
sponsored  training  or  meetings  which 
an  employee  attends  while  on  duty 
when  the  agency  pays  the  training  or 
meeting  attendaiice  expenses,  in  whole 
or  in  part. 

(b)  This  subpart  does  not  limit  the 
authority  of  an  agency  head  to. establish 
procedures  on  the  acceptance  of 
contributions,  awards,  and  payments  in 
connection  with  any  training  and 
meetings  that  are  outside  the  scope  of 
this  subpart  in  accordance  with  laws 
and  regulations  governing  Government 
ethics  and  governing  acceptance  of 
travel  reimbursements  from  non-Federal 
sources. 

§410.502    Authority  of  the  head  of  an 


(a)  In  writing,  the  head  of  an  agency 
may  authorize  an  agency  employee  to 
accept  a  contribution  or  award  (in  cash 
or  in  kind]  incident  to  training  or  to 
accept  payment  (in  cash  or  in  kind)  of 
travel,  subsistence,  and  otHl^r  expenses 
incident  to  attendance  at  meetings  if 

(1)  The  conditions  specified  in  section 
4111  of  title  5,  United  States  Code,  are 
met;  and 

(2)  In  the  judgment  of  the  agency 
head,  the  following  two  conditions  are 
met: 

(i)  The  contribution,  award,  or 
pa]anent  is  not  a  reward  for  services  to 
the  organization  prior  to  the  training  or 
meeting;  and 

(ii)  Acceptance  of  the  contribution, 
award,  or  payment; 

(A)  Would  not  reflect  imfavorably  on 
the  employee's  ability  to  carry  out 
official  duties  in  a  fair  and  ob)ective 
maimer, 

(B)  Would  not  compromise  the 
honesty  and  integrity  of  Govenunent 
programs  or  of  Government  employees 
and  their  official  actions  or  decisions; 

(C)  Would  be  compatible  with  the 
Ethics  in  Government  Act  of  1978,  as 
amended;  and 

(D)  Would  otherwise  be  proper  and 
ethical  for  the  employee  concerned 


given  the  circumstances  of  the 
particular  case. 

(b)  Delegation  of  authority.  An  agency 
head  may  delegate  authority  to 
authorize  the  acceptance  of 
contributions,  awards,  and  payments 
imder  this  section.  The  designated 
official  must  ensxire  that — 

(1)  The  policies  of  the  agency  head  are 
reflected  in  each  decision;  and 

(2)  The  circumstances  of  each  case  are 
fully  evaluated  under  conditions  set 
forth  in  §  410.502(a). 

(c)  Acceptance  of  contributions, 
awards,  and  payments.  An  employee 
may  accept  a  contribution,  award,  or 
payment  (whether  made  in  cash  or  in 
kind)  that  falls  within  the  scope  of  this 
section  only  when  he  or  she  has  specific 
written  authorization. 

(d)  When  more  than  one  non- 
Govemment  organization  participates  in 
making  a  single  contribution,  award,  or 
pajrment,  the  "organization"  referred  to 
in  this  subsection  is  the  one  that: 

(1)  Selects  the  recipient;  and 

(2)  Administers  the  funds  bom  which 
the  contribution,  award,  or  payment  is 
made. 

1410503    Recorda. 

An  agency  shall  maintain,  in  such 
form  and  manner  as  the  agency  head 
considers  appropriate,  the  following 
records  in  connection  with  each 
contribution,  awards,  or  payment  made 
and  accepted  under  authority  of  this 
section:  The  recipient's  name;  the 
organization's  name;  the  amount  and 
natvue  of  the  contribution,  award,  or 
payment  and  the  purpose  for  which  it 
is  to  be  used;  and  a  copy  of  the  written 
authorization  required  by  §  410.502(a). 

Subpart  F— Evaluating  Training 

S  410601    Responsibility  of  the  heed  of  an 
aganqr. 

Under  provisions  of  chapter  41  of  title 
5,  United  States  Code,  and  Executive 
Order  11348,  the  agency  head  shall 
evaluate  training  to  determine  how  well 
it  meets  short  and  lotfg-range  program 
needs  by  occupations,  organizations,  or 
other  appropriate  groups.  The  agency 
head  may  conduct  the  evaluation  in  the 
maimer  and  firequency  he  or  she 
considers  appropriate. 

S41O902    Records. 

An  agency  head  shall  retain  records  of 
these  evaluations  in  such  form  and 
manner  as  he  or  she  considers 
appropriate.  .-'   . 


activities  as  required  in  §  410.302(d), 
§410.312,  §410.406,  §410.503,  and 
§  410.602  and  report  its  plans, 
expenditiues  and  activities  to  the  Office 
of  Personnel  Management  at  such  times 
and  in  such  form  as  the  Office 
prescribes. 

(FR  Doa  96-31975  Filed  12-1&-96;  8:45  am] 
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Subpart  Q— Reporta 
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§410.701    Reports. 

Each  agency  shall  maintain  records  of 
its  training  plans,  expenditures  and 


DEPARTMENT  OF  AGRICULTURE 
Food  Safety  and  Inapection  Sarvica 

9  CFR  Part  381 

[Docltat  No.  94-022F-2I 
RIN0683-AC24 

Uaa  of  tha  Term  "Fraah"  on  the 
l-aballng  of  Raw  Poultry  Producta 

AGENCY:  Food  Safety  and  Inspection 
Service,  USDA. 
ACTION:  Final  rule. 

SUMMARY:  The  Food  Safety  and 
Inspection  Service  (FSIS)  is  amending 
the  poultry  product  inspection 
regulations  to  prohibit  the  use  of  the 
term  "fresh"  on  the  labeling  of  raw 
poultry  products  whose  internal 
temperature  has  ever  been  below  26''F. 
Raw  poultry  products  whose  internal 
temperature  has  ever  been  below  Zd'F. 
but  is  above  O'F,  are  not  required  to  bear 
any  specific,  descriptive  labeling  terms, 
including  "hard  chilled"  or  "previously 
hard  chilled."  These  products  may 
contain  optional,  descriptive  labeling, 
provided  the  optional,  descriptive 
labeling  does  not  cause  the  raw  poultry 
products  to  be  misbranded.  Products 
whose  internal  temperature  has  ever 
been  at  or  below  0°F  will  continue  to  be 
labeled  with  the  term  "frozen."  The  rule 
also  establishes  a  temperature  tolerance 
below  the  26"'F  standard  for  labeling 
product  as  "fresh." 

FSIS  is  taking  this  action  in  response 
to  legislation  enacted  by  the  United 
States  Congress  directing  FSIS  to  issue 
a  revised  final  rule  about  the  labeling  of 
raw  poultry  products. 
EFFECTIVE  DATE:  Effective  upon 
December  17, 1996  9  CFR  381.129(b)(6) 
is  stayed  through  December  16, 1997. 
The  amendatory  changes  in  this  rule 
will  be  effective  December  17, 1997. 
FOR  FURfHER  INFORMATION  CONTACT: 
Charles  R.  Edwards,  Director,  Facilities, 
Equipment,  Labeling  &  Compounds 
Review  Division;  (202)  418-8900. 

SUPPLEMENTARY  INFORMATION: 

Background 

On  January  17, 1995,  FSIS  published 
a  proposed  rule  in  the  Federal  Register 
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(60  FR  3454)  to  amend  the  poultry 
products  inspection  regulations  to 
prohibit  the  use  of  the  term  "fresh"  on 
the  labels  of  raw  poultry  products 
whose  internal  temperature  has  ever 
been  below  ZB^F.  The  proposal  would 
have  required  that  poiiltry  products 
whose  internal  temperature  had  ever 
been  below  26»F,  but  above  O'F.  be 
labeled  with  the  descriptive  term 
"previously  frozen."  Raw  poultry 
products  whose  internal  temperature 
had  ever  been  at  or  below  CF  would 
have  had  to  be  labeled  with  the 
descriptive  term  "frozen"  or 
"previously  frozen,"  except  when  such 
Ic^ling  would  have  duplicated  or 
conflicted  with  the  products"  special 
handling  instructions. 

FSIS  sought  comments  on  a  variety  of 
issues  raised  in  the  proposal,  including 
alternative  descriptive  terms  and  the  use 
of  the  term  "fr«?sh"  in  brand  names, 
company  names,  sensory  modifiers,  etc., 
on  the  labels  of  raw  poultry  products. 
FSIS  received  more  than  26,000 
comments  in  response  to  the  proposal. 
The  comments  expressed  widely  diverse 
opinions  about  a  variety  of  issues,  such 
as  the  meaning  of  the  term  "fresh"  as 
applied  to  poiStry,  safety  issues, 
including  a  temperature  threshold, 
descriptive  labeling  and  alternate  terms, 
and  the  relabeling  of  product  and 
relabeling  options.  FSIS  modified  the 
proposed  rule  in  response  to  the 
comments  and,  on  August  25, 1995, 
published  a  final  rule  in  the  Federal 
Register  (60  FR  44396). 

As  proposed,  the  final  rule  amended 
the  poultry  products  inspection 
regulations  to  prohibit  the  use  of  the 
term  "fresh"  on  raw  poultry  product 
labels  if  the  internal  temperature  of  the 
poultry  product  had  ever  been  below 
26'F.  However,  rather  than  requiring 
that  poultry  products  whose  internal 
temperature  has  ever  been  below  26*F, 
but  above  0°F.  be  labeled  with  the 
descriptive  term  "previously  frozen," 
the  final  rule  required  that  those 
products  be  labeled  with  the  descriptive 
term  "hard  chilled"  or  "previously  hard 
chilled."  The  final  rule  also  added 
requirements  for  the  handling  and 
relabeling  of  misbranded  raw  poultry 
products.  The  final  rule's  intent  was  to 
require  clear,  descriptive  labeling  on 
raw  poultry  products  so  that  consumers 
would  know  if  raw  poultry  products 
have  ever  been  held  at  temperatures 
where  the  flesh  becomes  hard-to-the- 
touch,  i.e.,  an  internal  temperature 
below  26^. 

The  final  rule  was  to  become  effective 
on  August  26, 1996.  However,  on 
October  21, 1995,  Congress  passed  the 
Agriculture,  Rural  Development,  Food 
and  Drug  Administration,  and  Related 


Agencies  Appropriations  Act,  1996, 
Public  Uw  104-37,  109  Stat.  299 
(1995).  Section  726  of  that  Act 
prevented  FSIS's  "Use  of  the  Term 
"Fresh"  on  the  Labeling  of  Raw  Poultry 
Products"  final  rule  from  taking  effect 
and  prohibited  FSIS  from  using  any 
funds  appropriated  or  otherwise  made 
available  by  the  Act  to  develop 
compliance  guidelines,  implement,  or 
enforce  the  final  rule. 

On  August  8, 1996,  the  Agriculture. 
Rural  Development,  Food  and  Drug 
Administration,  and  Related  Agencies 
Appropriations  Act,  1997,  Public  Law 
104-80,  110  Stat.  1569  (1996)  (1996 
Appropriations  Act)  was  signed.  Section 
732(b)  of  this  Act,  entitied  "Labeling  of 
Raw  Poultry  Products,"  instructed  the 
Secretary  of  Agriculture  to  issue,  within 
90  days,  a  revised  final  rule  related  to 
the  labeling  of  raw  poultry  products 
which  would  replace  certain,  specified 
provisions  of  FSIS's  original  Augxist  25, 
1995,  "Use  of  the  Term  "Fresh"  on  the 
Labeling  of  Raw  Poultry  Products"  final 
rule  with  provisions  stipulated  by 
Congress. 

The  law  specifies  that  the  revised 
final  rule  (1)  maintain  the  requirement 
promulgated  in  FSIS's  original  final  rule 
that  the  term  "fresh"  may  only  be  used 
to  describe  raw  poultry  products  whose 
internal  core  temperature  has  never 
fallen  below  26°  F  and  (2)  delete  tiie 
requirement  in  the  original  final  rule 
that  poultry  products  whose  internal 
core  temperature  has  ever  been  less  than 
26°  F,  but  more  than  0"  F,  be  labeled 
"hard  chilled"  or  "previously  hard 
chilled."  The  law  also  declares  that 
poultry  products  whose  internal  core 
temperature  has  ever  been  between  0"  F 
and  26°  F  may  not  be  required  to  bear 
any  specific  alternative  labeling.  The 
law  does  not  alter  the  requirement  that 
poultry  products  whose  internal  core 
temperature  has  ever  been^t  or  below 
0°  F  be  labeled  "frozen"  or  "previously 
fit)zen." 

To  be  in  compliance  with  the  law  and 
this  revised  final  rule,  those  raw  poultry 
products  that  are  labeled  "fiesh"  but  are 
found  to  have  an  internal  temperature 
below  26°  F  will  have  to  be  correctly 
relabeled  by  having  the  "fresh" 
designation  deleted  from  the  package. 
The  "fresh"  designation  may  be  deleted 
'  bom  packages  of  raw  poultry  products 
by  any  method  consistent  with  the 
poultry  products  inspection  regulations, 
including  the  use  of  pressure-sensitive 
stickers.  Under  9  CFR 
381.133(b)(9)(xxiv),  the  deletion  of  any 
claim,  non-mandatory  features,  or  non- 
mandatory  information  which  was 
previously  approved  by  FSIS  is 
generically  approved.  FSIS  PoUcy 
Memo  115,  which  currenUy  requires  the 


temporary  approval  of  pressure 
sensitive  stickers  before  they  may  be 
used  to  cover  any  information  on  an 
approved  label,  is  being  amended  to 
permit  the  generic  approval  of  pressure 
sensitive  stidcers.  Official 
establishmuits  will  be  permitted  to 
cover  labels  of  packages  of  raw  poultry 
products  incorrecUy  labeled  "fresh" 
with  press)ue  sensitive  stickers.  The 
stickers  must  be  the  type  which  destroy 
the  underlying  label  or  package  if 
removed  or  be  self-destructive. 
The  1997  Appropriations  Act 
establishes  a  temperature  tolerance  frtim 
the  26°  F  labeling  standard  for  "fresh." 
A  temperature  tolerance  of  1°  F  is 
established  for  poultry  products  vrithin 
an  official  processing  establishment  and 
2°  F  for  poultry  products  in  commerce.     , 
FSIS  has  interpreted  the  temperature 
tolerance  to  mean  that  the  temperature 
of  individual  packages  of  raw  poultry 
products  labeled  "fresh"  can  vary  as 
much  as  1°  below  26°  F  (i.e..  25°  F) 
while  such  product  is  within  an  official 
establishment  or  2°  below  26°  F  (i.e.,  24° 
F)  after  such  product  leaves  an  official 
.  establishment.  The  law  exempts  "wings, 
tenders,  hearts,  livers,  gizzards,  necks, 
and  products  that  undergo  special 
processing,  such  as  sUced  poultry 
products,"  frtjm  temperature  testing. 

Further,  the  law  requires  FSIS  to  issue 
a  compliance  directive  for  the 
enforcement  of  the  labeling  standards 
established  by  the  revised  final  rule. 
The  law  requires  the  compliance 
directive  to  include  provisions  for 
measuring  temperature  at  the  center  of 
the  deepest  muscle  being  tested  and  a 
sampling  plan  designed  to  "ensure  that 
the  average  of  individual  temperatures 
within  poultry  product  lots  of  each 
specific  product  type  (such  as  whole 
birds,  whole  muscle  leg  products,  and 
whole  muscle  breast  products)  meet  the 
standards." 

The  compliance  directive  will  include 
a  sampling  plan  that  ensures  that  the 
average  temperature  of  poultry  product 
lots  of  each  specific  product  type  (such 
as  whole  birds,  whole  muscle  leg 
products,  and  whole  muscle  breast 
products)  meet  the  26°  F  standard  for 
"fresh."  The  compliance  directive  will 
be  used  by  FSIS  to  monitor 
establishment,  processor,  and  retailer 
compliance  with  the  labeling 
requirements  in  the  revised  final  rule. 
Poultry  products  not  in  compUance 
with  the  requirements  for  "fresh"  shall 
be  handled  and  relabeled  in  accordance 
with  the  provisions  of  the  August  25, 
1995  final  rule,  as  amended  by  this 
action.  FSIS  will  publish  the 
compliance  directive  no  later  than  60 
days  after  publication  of  this  revised 
final  rule,  as  directed  by  Congress. 
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Implemoitation  Dirte  . 

Based  an  its  review  of  the  comments 
submitted  in  response  to  the  proposed 
rxile,  FSIS  recognized  that  some  poultry 
processors  mij^t  need  to  make 
operational  changes  so  they  could 
continue  to  supply  "fresh"  poultry 
under  the  provisions  of  the  original  final 
rule.  FSIS  therefore  decided  to  allot 
processors  and  handlers  sufficient  time 
to  make  any  of  these  operational 
changes,  which  might  have  included 
establishing  new  policies  and 
procediues  needed  to  marieet  "fresh" 
poultry,  formulating  methods  for 
compliance  with  the  rule,  and 
exhausting  label  inventories  to  the 
extent  possible.  Recognizing  that 
product  safety  was  not  a  concern,  FSIS 
established  an  implementation  date  for 
the  original  final  rule  of  12  months  from 
the  date  of  its  promulgation.  As  noted 
above,  however.  Congress  prevented 
that  rule  from  taking  effect. 

The  1997  Appropriations  Act  states 
that  "the  Secretary  of  Agriculture  shall 
issue  a  revised  final  rule  related  to  the 
labeling  of  raw  poultry  products  that 
*  *  *  in  all  other  terms  and  conditicms 
(including  the  period  of  time  permitted 
for  implementation)  is  substantively 
identical"  to  the  final  rule  promulgated 
by  FSIS  on  August  25, 1995.  The  law 
also  stipulates  that  the  revised  final  rule 
cannot  be  effective  during  fiscal  year 
1997. 

Therefore,  FSIS  is  establishing  an 
implementation  date  for  all  provisions 
of  this  revised  final  rxile,  as  well  as  the 
provisions  of  the  August  25, 1995  final 
rule  which  are  not  being  amended  by 
this  revised  final  rule,  of  12  months 
fit>m  the  date  of  promulgation.  This  is 
the  same  period  of  time  provided  for 
implementation  m  the  original  final  rule 
and  the  corresponding  effective  date 
Mdll  not  fall  during  fiscal  year  1997. 

Executive  Order  12988 

This  final  rule  has  been  reviewed 
under  Executive  Order  12988,  Qvil 
Justice  Reform.  (1)  All  state  and  local 
laws  and  regulations  that  are 
inconsistent  with  this  rule  are 
preempted;  (2)  this  nde  has  no 
retroactive  effect;  and  (3)  administrative 
proceedings  will  not  be  reqiiired  before 
parties  may  file  smt  in  court  challenging 
this  rule. 

Executive  Order  12866  and  Regulatory 
Flexibility  Act 

This  rule  has  been  determined  to  be 
significant  and  was  reviewed  by  OMB 
under  Executive  Order  12866. 

In  the  preambles  to  the  proposed  (60 
FR  3454)  and  final  (60  FR  44396)  rules. 
FSIS  examined  possible  soiuces  of  costs 


to  conAmers  and  the  poultry  industry 
if  it  adopted  the  proposed  raia  as  a  final 
rule.  Except  for  the  costs  associated 
with  relabeling  raw  poultry  products 
that  had  origimlly  been  labeled  "fresh" 
but  must  be  relabeled  to  remove  that 
designation  (because  the  product's 
intOTnal  temperature  has  fallen  below 
26<'F),  all  other  costs  and  the 
assumptions  upon  which  they  were 
based  remain  the  same  in  this  revised 
final  rule  as  they  were  in  the  original 
final  rule.  FSIS  believes  that  the 
relabeling  costs  to  the  poultry  industry 
will  either  remain  the  same  or  decrease 
from  thpse  estimated  in  the  original 
final  rule. 

Under  this  revised  final  rule,  those 
raw  poultry  products  that  are  labeled 
"fresh"  but  are  ever  foimd  to  have  had 
an  internal  temperature  below  26'F  will 
have  to  be  correctly  relabeled  by  having 
the  "fresh"  designation  deleted  frxtm  the 
package.  However,  they  will  not  have  to 
be  relabeled  with  any  specific 
alternative  descriptive  term  (unless  their 
temperature  should  fall  to  or  below  0*F, 
at  which  point  they  will  have  to  be 
relabeled  with  the  descriptive  term 
"frozen").  Raw  poultry  products  with  an 
internal  temperature  below  26*'F  that 
were  never  labeled  "fresh"  wiU  not  have 
to  be  relabeled. 

FSIS  believes  that  relabeling  costs  can 
be  minimized  considerably  by  the  use  of 
pressure  sensitive  stickers,  rather  than 
brand  newlabels  containing  optional, 
descriptive  terms.  The  stickers  may  be 
used  as  needed  and  are  generically 
approved.  Stickers  may  also  be  used  in 
those  circumstances  where  label 
inventory  stocks  exceed  a  1-year  supply. 
This  featiue  will  be  of  interest  to 
processors  and  retailers  when  relabeling 
of  product  becomes  necessary,  i.e., 
when  the  temperatiu^  of  product 
labeled  "fresh"  falls  below  the 
permissible  t^pperatiue  tolerance. 
Though  that  product  will  no  longer  have 
to  be  relabeled  "hard  chilled,"  the 
"fresh"  label  will  have  to  be  covered  or 
removed  from  the  package  under  this 
revised  final  rule. 

In  the  original  final  rule,  FSIS  stated 
that  the  new  labeling  strategy  offers 
consumers  a  true  purchasing  option  that 
acciuately  reflects  their  expressed 
expectations.  FSIS  believes  that 
consumers  will  continue  to  benefit  bom 
improved  consumer  knowledge  about 
poultry  products  under  the  provisions 
of  this  revised  final  rule.  However,  there 
may  be  some  decrease  in  consumer 
benefits  because  the  revised  final  rule 
will  not  require  specific  labeling  on 
poultry  pnxiucts  with  temperatures 
between  0»F  and  26"F. 

The  Administrator  has  determined 
that  this  revised  final  rule  will  not  have 


a  significant  economic  impact  on  a 
sulMtantial  niunber  of  small  entities,  as 
defined  by  the  Regulatory  Flexibility 
Act  (5  U.S.C.  601).  The  small  entities 
that  might  be  affected  by  this  revised 
final  rule  would  be  small  processors  of 
raw  poultry  (small  establishments 
operating  single-inspector  processing 
lines).  However,  the  economic  impact  of 
the  revised  final  rule  on  these  poultry 
processors  should  be  minimal  because 
they  ciurently  ship  poultry  in  ice  pack 
or  dry  ice  pack  containers.  The  internal 
temperatiue  of  products  refrigerated  by 
these  methods  does  not  generally  fall 
below  26''F,  and  products  handled  in 
this  manner  which  remain  at  or  above 
26"'F  may  be  labeled  as  "fresh" 
according  to  the  regulations. 

Paperwork  Requirements 

This  revised  final  rule  specifies  the 
regulations  i>ermitting  the  use  of  the 
term  "fresh"  on  the  labeling  of  raw 
poultry  products.  PaperwoK 
requirements  contained  in  this  revised 
final  rule  have  not  changed  significantly 
and  are  approved  by  the  Office  of 
Management  and  Budget  under  control 
number  0583-0102. 

List  of  Subjects  in  9  CFR  Part  381 

Food  Labeling,  Poultry  and  poultry 
products. 

For  the  reasons  set  forth  in  the 
preamble,  9  CFR  part  381  is  amended  as 
follows: 

PART  381— POULTRY  PRODUCTS 
INSPECTION  REGULATIONS 

1.  The  authority  citation  for  part  381 
continues  to  read  as  follows: 

Authority:  7  U.S.C  138f;  7  U.S.C  450,  21 
U.S.C  451-470:  7  CFR  2.18.  2.53. 

2.  Effective  December  17,  1996 

§  381.129(b)(6)  is  stayed  effective  stayed 
through  E)ecember  16, 1997. 

3.  Effective  December  17, 1997 
§  381 . 1 29  is  amended  by  revising 
paragraphs  (b)(6)(i)  and  (ii),  and  by 
redesignating  (b)(6)(iii)  as  (b)(6)(iv)  and 
adding  a  new  paragraph  (b)(6)(iii)  to 
read  as  follows: 

S  381 . 1 29    False  or  misleeding  iabeirng  or 
containers. 

•        «        •        •        * 

"   (b)*  •  • 

(6)  (i)  Raw  praultry  product  whose 
internal  temperature  has  ever  been 
below  26°F  may  not  bear  a  label 
declaration  of  "fresh."  Raw  poultry 
product  bearing  a  label  declaration  of 
"fresh"  but  whose  internal  temperattu« 
has  never  been  below  26''F  is 
mislabeled.  The  "fresh"  designation 
may  be  deleted  from  such  product  in 
accordance  with  §  381.133(b)(9)(xxiv). 
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The  temperaUire  of  individual  packages 
of  raw  poultry  product  within  an  official 
establishment  may  deviate  below  the 
26*F  standard  by  1°  (i.e.,  have  a 
temperature  of  25°F)  and  still  be  labeled 
"fresh."  The  temperature  of  individual 
packages  of  raw  poultry  product  outside 
an  official  estabUshment  may  deviate 
below  the  26'F  standard  by  2°  (i.e.,  have 
a  temperatxue  of  24°?)  and  still  be 
labeled  "fresh."  The  average 
temperature  of  poultry  product  lots  of 
each  specific  product  type  must  be  26'*F. 
Product  described  in  this  paragraph  is 
not  sub)ect  to  the  freezing  procedures 
required  in  §  381 .66(f)(2)  of  this 
subchapter. 

(ii)  Raw  poultry  product  whose 
internal  temperature  has  ever  been  at  or 
below  0°F  must  be  labeled  with  the 
descriptive  term  "bozan,"  except  when 
such  labeling  dupUcates  or  conflicts 
with  the  labeling  requirements  in 
§381.125  of  this  subchapter.  The  word 
"previouisly"  may  be  placed  next  to  the 
term  "frozen"  on  an  optional  basis.  The 
descriptive  term  must  be  prominently 
displayed  on  the  principal  display  panel 
of  the  label.  If  additional  labeling 
containing  the  descriptive  term  is 
affixed  to  the  label,  it  must  be 
prominently  affixed  to  the  label.  The 
additional  labeling  must  be  so 
conspicuous  (as  compared  with  other 
words,  statements,  designs,  or  devices 
in  the  labeling)  that  it  is  likely  to  be  read 
and  imderstood  by  the  ordinary 
individual  under  customary  conditions 
of  piut:hase  and  use.  Product  described 
in  this  paragraph  is  subject  to  the 
freezing  procedures  required  in 
§  381.66(f)(2)  of  this  subchapter. 

(iii)  Raw  poultry  product  whose 
internal  temperature  has  ever  been 
below  26'F.  but  is  above  O^F.  is  not 
required  to  bear  any  specific  descriptive 
term.  Raw  poultry  product  whose 
internal  temperature  has  ever  been 
below  26'F.  but  is  above  O'F,  may  bear 
labeling  with  an  optional,  descriptive 
term,  provided  the  optional,  descriptive 
term  does  not  cause  the  raw  poultry 
product  to  become  misbranded.  If  used. 


an  optional,  descriptive  term  must  be 
prominently  displayed  on  the  principal 
display  panel  of  the  label.  If  additional 
labeling  containing  the  optional, 
descriptive  term  is  affixed  to  the  label, 
it  must  be  prominently  affixed  on  the 
label.  The  additional  labeling  must  be  so 
conspicuous  (as  compared  with  other 
wortb.  statements,  designs,  or  devices 
in  the  labeling]  that  it  is  likely  to  be  read 
and  imderstood  by  the  ordinary 
individual  under  customary  conditions 
of  pvirchase  and  use. 
(iv)  •  •  • 

•  •        •        •        • 

4.  Effective  December  17, 1997 
§  381.133  is  amended  by  revising 
paragraph  (b)(9)(xxvi)  and  by  adding  a 
new  paragraph  (b)(9)(xxvii)  to  read  as 
follows: 

f  381.133    Qenertcally  approved  labeling. 

•  •        •        •        * 

(b)*-* 

(9)  •  •  • 

(xxvi)  The  use  of  the  descriptive  term 
"fresh"  in  accordance  with 
§  381.129(b)(6)(i)  of  this  subchapter. 

(xxvii)  The  use  of  the  descriptive  term 
"frozen"  as  required  by 
§  381.129(b)(6)(ii)  of  this  subchapter. 

Done  at  Washington,  DC.  on  December  11. 
1996. 

Thomas  J.  Billy, 
Administrator. 
(PR  Doc.  96-31971  Filed  12-16-96;  8:45  am) 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  AdminiatFatton 

14CFRPart39 

pocket  No.  96  MM  249  AD;  Amendment 
39-M42:  AD  9»-2S-01] 

Rm  212fr-AA64 

AInworthlneaa  Diraetivaa;  Boeing 
Modal  747  Sarlaa  Alrplanaa 

agency:  Federal  Aviation 
Administration,  DOT. 


ACTION:  Final  rule:  request  for 
comments. 

SUMMARY:  This  amendment  adopts  a     * 
new  airworthiness  directive  (AD)  that  is 
applicable  to  certain  Boeing  Model  747   ' 
series  airplanes.  This  action  requires 
inspections  to  detect  broken  sealant 
common  to  the  lower  horizontal  clevis 
of  the  inboard  and  ouft>oard  strut 
midspar  fittings  and  of  the  festeners, 
and  various  follow-on  actions.  This 
acticm  also  requires  inspections  to 
detect  cracking,  corrosion,  and 
fractiuing  of  the  lower  horizontal  clevis, 
and  replacement  of  discrepant  parts 
with  new  or  serviceable  parts,  or  repair, 
if  necessary.  This  action  also  provides 
for  optional  terminating  action  for  the 
inspections.  This  amendment  is 
prompted  by  reports  of  fatigue  cracking, 
stress  corrosion  cracking,  and  fracturing 
of  the  horizontal  clevis  of  the  inboard 
midspar  fitting  of  the  niunber  three 
strut.  The  actions  specified  in  this  AD 
are  intended  to  detect  and  correct  such 
cracking  and  fractiuing,  which  could 
result  in  drooping  of  the  strut  at  the 
strut-to-wing  interface,  and  consequent 
separation  of  the  engine  and  strut  from 
the  airplane. 

DATES:  Effective  January  22. 1997. 

The  incorporation  by  reference  of 
certam  publications,  as  listed  in  the 
regulations,  is  approved  by  the  Director 
of  the  Federal  Raster  as  of  January  22, 
1997. 

The  incorporation  by  reference  of 
ceitam  other  publications  listed  in  the 
regulations  was  approved  previously  by 
the  Director  of  the  Federal  Register  as 
follows: 


Referenced  publication  and  date 


Boeing  Alert  Service  Bulletin  747-64A2157,  January  12, 1995  ... 
Boeing  Alert  Service  Bulletin  747-64A2158,  November  30, 1994 
Boeing  Alert  Service  Bulletin  747-64A2159,  Noventer  3, 1994  . 


Approval  date  and  Federal  RegMw  dlalion 


July  28,  1995  (60  FR  33333.  June  28,  1995). 
July  28.  1995  (60  FR  33336.  July  28,  1995). 
June  21,  1995  (60  FR  27008.  May  22,  1995). 


Comments  for  inclusion  in  the  Rules 
Docket  must  be  received  on  or  before 
February  18, 1997. 

ADDRESSES:  Submit  comments  in 
tripUcate  to  the  Fede^  Aviation 
Administration  (FAA).  Transport 
Airplane  Directorate.  ANM-103, 


Attention:  Rules  Docket  No.  96-NM- 
249-AD,  1601  Lind  Avenue.  SW., 
Renton.  Washington  98055-4056. 

The  service  information  referenced  in 
this  AD  may  be  obtained  from  Boeing 
Commercial  Airplane  Group.  P.O.  Box 
3707.  Seattle,  Washington  98124-2207. 
This  infonnation  may  be  examined  at 


the  FAA.  Transport  Airplane 
Directorate.  1601  Lind  Avenue,  SW.. 
Renton.  Washington;  or  at  the  Office  of 
the  Federal  Register,  800  North  Capitol 
Street,  NW.,  Suite  700.  Washington.  DC 

FOR  FURTHER  INFORMATION  CONTACT: 
Tamara  Dow,  Amospace  Engineer, 
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Airframe  Branch,  ANKf-120S,  FAA. 
Seattle  Aircraft  Certification  OfBoe, 
1601  Lind  Avenue,  SW.,  Renton. 
Washington  98056-4056;  telephone 
(206)  227-2771;  fax  (206)  227-1181. 
SUPPLEMENTARY  MFOfMATION:  The  FAA 
has  received  a  report  indicating  that  a 
complete  fracture  of  the  lower 
horizontal  clevis  of  the  inboard  midspar 
fitting  across  the  second  row  of  fasteners 
from  the  aft  end  of  the  fitting  on  the 
number  3  strut  had  occurred  on  a 
Boeing  Model  747-200  series  airplane 
equipped  with  Pratt  &  VS^tney  JT9D-7 
series  engines.  Metallurgical  analysis 
revealed  that  the  fractiue  consisted  of 
three  separate  cracks  that  were  caused 
by  fatigue  from  multiple  origins  on  the 
corroded  bore  srirface  of  the  fitting 
holes.  The  final  fractiire  of  the  fitting 
was  the  result  of  ductile  separation. 

The  terminating  action  specified  in 
AD  87-04-13  Rl.  amendment  39-5836 
(53  FR  2005.  January  26, 1988)  had  been 
accomplished  on  this  airplane  in 
accordance  with  Boeing  Service  Bulletin 
747-54-2118.  Revision  4,  dated  May  11, 
1989.  That  terminating  action  consisted 
of  an  eddy  current  inspection  of  all  the 
hole  locations  and  oversizing  only  the 
aft  two  holes  of  the  horizontal  clevis  for 
both  midspar  fittings.  When  the  fracture 
Mras  detected,  the  airplane  had 
accumulated  7,070  flight  hours  and 
1,966  flight  cycles  (77.823  total  flight 
hours  and  18,858  total  flight  cycles) 
since  the  accompUshment  of  the 
terminating  action. 

Additionally,  the  FAA  has  received  a 
report  indicating  that  fatigue  and  stress 
corrosion  cracking  in  the  lower 
horizontal  clevis  common  to  the  second 
row  of  fasteners  from  the  aft  end  of  the 
inboard  midspar  fitting  of  the  number  3 
strut  had  occurred  on  a  Boeing  Model 
747-300  series  airplane  equipped  with 
Pratt  ft  Whitney  JT9D-7R4G2  series 
engines.  The  length  of  the  crack  was 
0.67  inch;  this  crack  was  found  during 
an  inspection  of  the  aft  row  common  to 
the  hcvizontal  clevis  in  accordance  with 
Boeing  Service  Bulletin  747-54-2118, 
Revision  4,  dated  May  11, 1989.  When 
the  crack  was  detected,  the  airplane  had 
accumulated  46.118  total  flight  houra 
and  5,485  total  flight  cycles. 

Cracking  and  fracturing  in  the 
midspar  fitting  clevis,  if  not  detected 
and  corrected  in  a  timely  manner,  could 
result  in  a  fractured  fitting  and  drooping 
of  the  strut  at  the  strut-to-  wing  interface, 
and  consequent  separation  of  the  engine 
and  strut  frtim  the  airplane. 

Additionally,  the  FAA  has  received  a 
report  Indicating  that  broken  sealant  of 
the  fasteners  has  been  detected.  The 
existing  sealant  was  rmaoved  in  order  to 
visually  inspect  the  fittings. 


Investigation  revealed  loose  fastoiera, 
corrosion  of  the  fastener  holes,  and 
surface  corrosion  of  the  fitting. 

Other  Relevant  Rulemaking 

The  FAA  has  previously  issued 
several  other  AO's  that  address  cracking 
in  the  midspar  fitting  clevis  on  Boeing 
747  series  airplanes: 

1.  AD  87-04-13  Rl,  amendment  39- 
5836:  Requires  an  ultrasonic  inspection 
to  detect  cracking  of  the  aft-most  two 
fastener  holes  of  the  upper  and  lower 
horizontal  clevis  legs  in  accordance 
with  Boeing  Service  Bulletin  747-54- 
2118,  dated  July  25, 1986.  In  addition, 
that  AD  also  provided  for  rework  or 
replacement  of  the  pylon  midspar 
fitting,  which  would  eliminate  the  need 
for  the  reptetitive  ultrasonic  inspections. 
Since  the  issuance  of  that  AD,  Boeing 
Service  Bulletin  747-54-2118,  Revision 
1,  dated  May  21, 1987;  Revision  2,  dated 
April  21, 1988;  Revision  3,  dated 
September  29, 1988;  and  Revision  4, 
dated  May  11, 1989;  have  been 
approved  as  alternative  methods  of 
compliance  with  that  AD. 

2.  AD  90-06-06,  amendment  39-6490 
(55  FR  8374,  March  7, 1990):  Requires 
structural  modification,  among  various 
other  actions,  in  accordance  with 
Boeing  Dociunent  No.  D6-35999.  dated 
March  31,  1989.  The  FAA  has  approved 
an  alternative  method  of  compliance 
that  extends  the  compliance  time 
threshold  to  a  maximum  of  three  yeare 
after  the  airplane  reaches  20,000  total 
flight  cycles,  or  until  the  mandated 
strut/wing  modification  is 
accomplished,  whichever  occxus  first 
Additionally,  ultrasonic  inspections  to 
detect  cracking  of  the  fastener  holes  are 
required  at  intervals  not  to  exceed  1,000 
flight  cycles  in  accordance  with  the 
service  bidletin.  If  cracking  or  corrosion 
is  detected  diuing  those  inspections, 
rework  or  replacement  of  the  midspar 
fitting  with  a  new  or  serviceable  part  is 
required,  in  accordance  with  Boeing 
Service  Bulletin  747-54-2118,  dated 
July  26,  1986. 

3.  AD  95-10-16,  amendment  39-9233 
(60  FR  27008,  May  5, 1995):  For 
airplanes  equippcKl  with  Pratt  & 
Whitney  Model  JT9D  engines  (excluding 
Model  JT9l>-70  engines),  that  AD 
requires  modification  of  the  nacelle 
strut  and  wing  structure,  and 
inspections  of  the  adjacent  structure 
that  has  not  been  repfaced  by  the 
modification,  in  accordance  with  Boeing 
Alert  Service  Bulletin  747-54A215gi. 
dated  November  3, 1994.  As  a  condition 
to  extend  the  compUance  time  from  32 
to  56  months,  AD  95-10-16  also 
requires  repetitive  ultrasonic  inspection 
to  detect  cracking  of  the  aft-most  two 
fastener  holes  in  both  strut  midspar 


fittings  on  the  inboard  and  outboard 
nacelle  struts,  or  modification  of  the  aft- 
most  two  fastener  holes  as  described  in 
Boeing  Service  Bulletin  747-54-2118. 
Since  the  issuance  of  that  AD.  Boeing 
Alert  Service  Bulletin,  Revision  1,  dated 
Jime  1, 1995;  and  Revision  2,  dated 
March  14. 1996;  have  been  approved  as 
an  alternative  method  of  compliance 
with  that  AD. 

4.  AD  95-13-05,  amendment  39-9285 
(60  FR  33333,  June  28. 1995):  For 
airplanes  equipped  with  Rolls  Ruyce 
Model  RB211  series  engines,  that  AD 
requires  modification  of  the  strut/wing 
in  accordance  with  Boeing  Alert  Service 
Bulletin  747-54A2157,  dated  January 
12, 1995.  Since  the  issuance  of  that  AD, 
Boeing  Alert  Service  Bulletin  747- 
54A2157.  Revision  1,  dated  August  3, 
1995;  and  Revision  2.  dated  November 
14. 1996;  have  been  approved  as 
alternative  methods  of  compliance  with 
the  AD. 

5.  AD  95-13-07.  amendment  39-9287 
(60  FR  33336.  July  28, 1995):  For 
airplanes  equipped  with  General 
Electric  Model  CF6-45  or  -50  series 
engines,  that  AD  requires  modification 
of  the  strut/wing  in  accordance  with 
Boeing  Alert  Service  Bulletin  747- 
54A2158,  dated  November  30,  1994. 
Since  issuance  of  that  AD,  Boeing  Alert 
Service  Bulletin  747-54A2158  Revision 

1.  dated  August  17. 1995;  and  Revision 

2.  dated  August  15. 1996;  have  been 
approved  as  alternative  methods  of 
compliance  with  that  AD. 

Explanation  itf  New  Relevant  Service 
Information 

The  FAA  has  reviewed  and  approved 
Boeing  Alert  Service  Bulletin  747- 
54A2179.  dated  June  27. 1996.  which 
describes  procedures  for  repetitive 
ultrasonic  inspections  to  detect 
cracking,  corrosion,  and  fi^cturing  of 
the  upper  horizontal  clevis  of  both 
midspar  fittings  on  the  inboard  and 
outboard  struts,  and  repetitive  detailed 
visual  (borescope)  inspections  to  detect 
cracking,  corrosion,  and  fracttiring  of 
the  lower  horizontal  clevis.  The  alert 
service  bulletin  also  describes 
replacement  of  discrepant  parts  with 
new  or  serviceable  parts,  if  necessary,  or 
rework  of  parts  w4iere  no  discrepancies 
are  detected.  The  alert  service  bulletin 
specifies  that,  for  certain  airplanes, 
these  inspections  need  only  be 
accomplished  on  the  inboard  strut. 

For  airplanes  on  which  any  cracking, 
corrosion,  or  fiactiuing  is  detected,  the 
replacement  referenced  in  the  alert 
service  bulletin  involves  modificatiom  of 
the  strut/ wing  in  accordance  with  the 
following  Boeing  service  bulletins,  as 
applicable: 
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1.  Boeing  Alert  Service  Bulletin  747- 
54A2157,  dated  January  12, 1995; 
Revision  1,  dated  August  3, 1995;  or 
Revision  2.  dated  November  14, 1996 
(for  airplanes  equipped  with  Rolls 
Royce  RB211  engines); 

2.  Boeing  Aiert  Service  Bulletin  747- 
54-A2158,  dated  November  30, 1994; 
Revision  1,  dated  August  17, 1995;  or 
RevisicMi  2,  dated  August  15, 1996  (for 
airplanes  equipped  with  General 
Electric  CFX>45/-50  or  Pratt  &  Whitney 
JT9D-70  engines);  and 

3.  Boeing  Service  Bulletin  747- 
54A2159,  dated  November  3. 1994; 
Revision  1,  dated  June  1, 1995,  or 
Revision  2,  dated  March  14, 1996  (for 
airplanes  equipped  with  Pratt  & 
Whitney  engines). 

As  an  alternative  to  accompUshing  the 
strut/wing  modification,  the  alert 
service  bulletin  references  Boeing 
Service  Bulletin  747-54-2118.  dated 
July  25, 1986;  Revision  1,  dated  May  21, 
1987;  Revision  2,  dated  April  21, 1988; 
Revision  3,  dated  September  29, 1988; 
or  Revision  4,  dated  May  11, 1989;  as 
additional  sources  of  service 
information  for  replacement  of  the 
midspar  fittings  with  new  parts. 

Accomplishment  of  either  the  strut/ 
wing  modification  or  replacement  of  the 
midspar  fittings  eliminates  the  need  for 
the  repetitive  inspections. 

For  airplanes  on  which  no 
discrepancies  are  detected,  Boeing  Alert 
Service  Bulletin  747-54A2179  describes 
procedures  for  rework  of  the  upper  and 
the  lower  horizontal  clevis  of  the 
midspar  fittings  of  the  inboard  and 
outboard  struts,  which,  if  accompUshed 
on  all  the  fostener  holes,  eliminates  the 
need  for  the  repetitive  inspections.  The 
alert  service  bulletin  recommends  that, 
for  certain  airplanes,  only  rework  of  the 
inboard  strut  need  be  accomplished. 
The  rework  consists  of  performing  an 
eddy  current  inspection  in  accordance 
with  the  747  Non-Destructive  Testing 
(NDT)  Manual  D6-7170  (Part  6,  Subject 
51_00_00,  Figure  19)  to  detect  cracking 
of  all  10  to  14  fastener  hole  locations 
(depending  on  fitting  design),  and 
repair,  if  necessary;  oversizing  all 
fastener  holes  and  applying  one  coat  of 
BMS  10-11  Type  1  primer;  allowing  the 
primer  to  dry;  applying  BMS  5-95 
sealant  in  the  holes  and  on  the  shank  of 
the  oversized  listeners;  and  installing 
the  oversized  fasteners  wet.  The  alert 
service  bulletin  references  Boeing 
Service  Bulletin  747-54-2118,  Revision 
4,  dated  May  11, 1989,  as  an  additional 
source  of  service  information  for  the 
accomplishment  of  this  rework.  In 
addition,  Boeing  Service  Bulletin  747- 
54-2118,  dated  July  25, 1986;  Revision 
1,  dated  May  21, 1987;  Revision  2,  dated 
April  21. 1988;  Revision  3.  dated 


September  29, 1988;  and  Revision  4. 
dated  May  11, 1989;  specify  certain 
rework  limitations  of  the  midspar 
fittings. 

Explanation  of  the  Requiranents  of  the 
Rule 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  Boeing  Model  747 
series  airplanes  of  the  same  type  design, 
this  AD  is  being  issued  to  detect  and 
correct  fatigue  cracking,  stress  corrosion 
cracking,  and  fracturing  of  the  inboard 
or  outboard  fittings  of  the  midspar 
fitting  clevis,  which  could  result  in 
drooping  of  the  strut  at  the  strut-to-wing 
interface,  and  consequent  separation  of 
the  engine  and  strut  bom  the  airplane. 

This  AD  requires  visual  inspections  to 
detect  broken  sealant  of  the  fasteners 
and  various  follow-on  actions  (visual 
inspection  to  detect  corrosion  and  loose 
fasteners,  and  repair,  if  necessary); 
removal  of  the  existing  sealant;  and, 
after  the  accomplishment  of  certain 
inspections  required  by  this  AD, 
application  of  specific  sealant  or 
corrosion  inhibitive  compound  to  all 
areas  where  the  sealant  was  disturbed  or 
removed. 

This  AD  also  requires  repetitive  visual 
inspections  to  detect  cracking, 
corrosion,  and  fracturing  of  the  lower 
horizontal  clevis  of  the  inboard  and 
outboard  strut  midspar  fittings,  and 
replacement  of  discrepant  parts  with 
new  parts,  if  necessary,  or  rework,  as 
applicable.  For  certain  airplanes,  this 
AD  requires  that  these  inspections  be 
accompUshed  only  on  the  inboard  strut. 
This  action  also  provides  for  optional 
terminating  action,  which,  if 
accomplished,  constitutes  terminating 
action  for  the  repetitive  inspections. 

Certain  repairs  are  required  to  be 
accomplished  in  accordance  with  a 
method  approved  by  the  FAA.  Other 
actions  are  required  to  be  accomplished 
in  accordance  with  the  alert  service 
bulletin  described  previously. 

Difference  Between  This  AD  and  the 
Alert  Service  BuUetiB 

Operators  should  note  that  while 
Boeing  Alert  Service  Bulletin  747- 
54A2179  describes  rework  procedures 
for  airplanes  on  which  no  corrosion  or 
cracking  is  detected,  this  AD  specifies 
that  rewori:  may  be  accomplished  on 
airplanes  on  which  corrosion  or 
cracking  is  within  acceptable  limits  as 
specified  by  Figures  3  thnnigh  7 
(inclusive)  of  Boeing  Service  Bulletin 
747-54-2118. 

Operators  should  also  note  that, 
unlike  the  alert  service  bulletin,  this  AD 
requires  visual  inspections  to  detect 
broken  sealant  of  the  fasteners  and 


various  follow-on  actions,  if  necessary 
(visual  inspection  to  detect  corrosion 
and  loose  usteners,  and  repair,  if 
necessary);  removal  of  the  existing 
sealant;  and,  after  the  accomplishment 
of  certain  inspections  required  by  this 
AD,  application  of  specific  sealant  or 
corrosion  inhibitive  compound  to  all 
areas  where  the  sealant  was  disturbed  or 
removed. 

Operators  should  note  that  this  AD 
does  not  require  initial  or  repetitive 
ultrasonic  inspections  of  airplanes  to 
detect  cracking  and  fractiuing  of  the 
upper  horizontal  clevis  of  bothrnidspar 
fittings  on  the  inboard  and  outboard 
struts,  as  described  in  the  alert  service 
bulletin. 

Interim  Action 

The  FAA  finds  that,  while  repetitive 
ultrasonic  inspections  to  detect  cracking 
and  fracturing  of  the  upper  horizontal 
clevis  will  positively  address  the  unsafe 
condition  addressed  by  this  AD,  the 
plaimed  compliance  time  for  the  initial 
inspection  is  sufficiently  long  so  that 
notice  and  public  comment  will  be 
practicable.  The  FAA  is.  therefore, 
ctirrently  considering  additional 
rulemaking  to  propose  accomplishment 
of  these  ultrasonic  inspections. 

Additionally,  the  manufacturer  has 
advised  that  it  is  currently  developing 
Revision  1  of  Boeing  Service  Bulletin 
747-54A2179,  whidi  will  describe 
rework  procediues  if  cracking  or 
corrosion  is  detected,  and  an  alternative 
ultrasonic/detailed  visual  inspection  of 
the  lower  horizontal  leg.  Baseid  on  the 
results  of  a  final  review  and  approval  of 
Revision  1  of  the  service  bulletin,  the 
FAA  may  also  consider  approving 
Revision  1  of  the  service  bulletin  as  an 
alternative  method  of  compUance  for 
the  requirements  of  this  AD. 

Determination  of  Rule's  Efiactive  Date 

Since  a  situation  exists  that  requires 
the  immediate  adoption  of  this 
regulation,  it  is  found  that  notice  and 
opportunity  for  prior  public  comment 
hereon  are  impracticable,  and  that  good 
cause  exists  for  making  this  amendment 
effective  in  less  than  30  days. 

Comments  Invited 

Although  this  action  is  in  the  form  of 
a  final  rule  that  involves  requirements 
affecting  flight  safety  and,  thus,  was  not 
preceded  by  notice  and  an  opportunity 
for  pubUc  comment,  comments  are 
invited  on  this  rule,  biterested  persons 
are  invited  to  comment  on  this  rule  by 
submitting  such  written  data,  views,  or 
arguments  as  they  may  desire. 
Communications  shall  identify  the 
Rules  Docket  number  and  be  submitted 
in  triplicate  to  the  address  specified 
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under  the  caption  ADDRESSES.  AU 
communications  received  on  or  before 
the  closing  date  for  comments  will  be 
considered,  and  this  rule  may  be 
amended  in  light  of  the  comments 
received.  Factual  information  that 
supports  the  commenter's  ideas  and 
suggestions  is  extremely  helpful  in 
evaluating  the  effectiveness  of  the  AO 
action  and  determining  whether 
additional  nilemaking  action  would  be 
needed. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  rule  that  might  suggest  a  need  to 
modify  the  rule.  All  comments 
submitted  will  be  available,  both  beforu 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report  that 
summarizes  each  FAA-public  contact 
concerned  with  the  substance  of  this  AD 
will  be  filed  in  the  Rules  Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  rule  must 
submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  96-NM-249-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 


Regnlatory  Impact 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  federalism  Assessment. 

The  FAA  has  determined  that  this 
regiilation  is  an  emergency  reg\ilation 
that  must  be  issued  immediately  to 
correct  an  unsafe  condition  in  aircraft, 
and  that  it  is  not  a  "significant 
regulatory  action"  under  Executive 
Order  12866.  It  has  been  determined 
further  that  this  action  involves  an 
emergency  regulation  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR 11034,  February  26. 1979).  If  it  is 
determined  that  this  emergency 
regulation  otherwise  wouJd  be 
significant  under  DOT  Regulatory 
PoUcies  and  Procedures,  a  final 
regulatory  evahiation  will  be  prepared 
and  placed  in  the  Rules  Docket.  A  copy 
of  it,  if  filed,  may  be  obtained  from  the 
Rules  Docket  at  the  location  provided 
under  the  caption  ADDRESSES. 


List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
salisty.  Incorporation  by  reference, 
Safe^. 

Adopdon  of  the  Amendmeiit 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Anlfaarity:  40  U.S.C  106(g),  40113. 44701. 


f  39.13    [An 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

96-2S-01    Boeing:  Amendment  39-4842. 
Docket  96-NM-249-AO. 

Applicability:  Model  747  series  airplanes 
having  line  positions  1  through  886; 
equipped  with  Pratt  &  Whitney  JT9D-3,  -7, 
and  -70  series  engines.  General  Electric  CF6- 
45/-50  series  engines,  or  Rolls  Royce  RB211 
series  engines;  certificated  In  any  category. 

Note  1:  Except  as  described  in  Note  2  of 
this  AD,  this  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
otherwise  modified,  altered,  or  repaired  in 
the  area  subject  to  the  requirements  of  this 
AD.  For  airplanes  that  have  been  modified, 
altered,  or  repaired  so  that  the  performance 
of  the  requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (h)  of  this  AS. 
The  request  should  include  an  assessment  of 
the  efEect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Note  2:  This  AD  does  not  apply  to  any 
airplane  on  which  the  strut  midspar  fittings 
have  been  modified  in  accordance  with 
Boeing  Service  Bulletin  747-54-2118,  which 
was  originally  released  on  July  25, 1986.  In 
addition,  this  AD  does  not  apply  to  any 
airplane  on  which  the  strut/wing 
modification  has  been  accomplished  in 
accordance  with  the  following  Boeing  service 
bulletins: 

1.  Boeing  Alert  Service  Bulletin  747- 
54A21S7.  dated  January  12, 1995;  Revision  1, 
dated  August  3, 1995;  or  Revision  2,  dated 
November  14, 1996; 

2.  Booing  Alert  Service  Bulletin  747- 
54A2158,  dated  November  30, 1994;  Revision 
1,  dated  August  17. 1995;  or  Revision  2, 
dated  August  15, 1996;  or 

3.  Boeing  Alert  Service  Bulletin  747- 
54A2159,  dated  November  3, 1994;  Revision 
1,  dated  June  1, 1995;  or  Revision  2,  dated 
March  14, 1996. 


Compliance:  Required  as  indicated,  unless 
accomplished  previouily. 

To  prevent  drooping  of  the  stmt  at  the 
strut-to-wing  internee,  and  consequent 
•^Mration  of  the  engine  and  strut  from  the 
airplane  due  to  cracking  or  fracturing  of  the 
midspar  fitting  clevis,  accompUsh  the 
fbllowring: 

(a)  For  all  airplanes:  Prior  to  the 
accomplishment  of  each  inspection  required 
by  paragraphs  (b),  (c),  (d),  and  (e)  of  this  AD, 
perform  a  visual  insi>ection  to  detect  any 
broken  sealant  conunon  to  the  lower 
horizontal  clevis  of  the  inboard  (for  all 
airplanes)  and  the  outl)oard  (for  Group  1 
airplanes  identified  in  Boeing  Alert  Service 
Bulletin  747-54A2179,  dated  June  27, 1996) 
midspar  fittings,  and  of  the  fasteners,  in 
accordance  with  normal  maintenance 
practices. 

(1)  If  no  broken  sealant  is  detected,  prior 
to  further  flight,  remove  the  existing  sealant 
in  accordance  with  normal  maintenance 
practices,  and  perform  the  inspections 
required  by  paragraph,  (b),  (c),  (d),  and/or  (e) 
of  this  AD,  as  applicable,  at  the  times 
specified  in  the  applicable  paragraph, 
lliereafler,  prior  to  further  flight  following 
completion  of  each  inspection  required  by 
paragraph  (b),  (c),  (d),  and/or  (e)  of  this  AD; 
reapply  sealant  to  any  area  where  the  existing 
sealant  was  removed  or  distiirbed,  in 
accordance  with  Boeing  747  Maintenance 
Manual  51-31-01,  or  apply  corrosion 
inhibitive  compound  BMS  3-23  in 
acccMxlance  with  Boeing  747  BSOP  20-41-05. 

(2)  If  any  broken  sealant  is  detected,  prior 
to  fiuther  flight,  remove  the  existing  sealant 
and  perform  a  visual  inspection  of  the  fitting 
to  detect  corrosion  of  the  fitting  and  check  for 
loose  fasteners  by  attempting  to  rotate  them 
or  move  them  upward  with  finger  pressure. 

(i)  If  no  corrosion  or  loose  fastener  is 
detected,  p>erform  the  inspections  required  by 
paragraph  (b),  (c).  (d),  and/or  (e)  of  this  AD, 
as  applicable,  at  the  times  specified  in  the 
applicable  paragraph.  Thereafter,  prior  to 
fiirther  flight  following  coni^etion  of  each 
inspection  required  by  part^ph  (b),  (c),  (d), 
and/or  (e)  of  this  AD:  Reapply  sealant  to  any 
area  where  the  existing  scnlant  was  removed 
or  disturbed,  in  accordance  with  Boeing  747 
Maintenance  Manual  51-31-01,  or  apply 
corrosion  inhibitive  compound  BMS  3-23  in 
accordance  with  Boeing  747  BSOP  20-41-05. 

(ii)  If  any  corrosion  or  loose  fastener  is 
detected,  prior  to  further  flight,  repair  in 
accordance  with  a  method  approved  by  the 
Manager,  Seattle  Aircraft  Certification  Office 
(AGO),  FAA,  Transport  Airplane  Directorate. 

(b)  For  all  airplanes:  Perform  a  detailed 
visual  boTBScope  inspection  to  detect 
cracking,  corrosion,  and  fracturing  of  the 
lower  horizontal  clevis  of  both  midspar 
fittings  of  the  inboard  struts,  in  accordance 
with  Boeing  Alert  Service  Bulletin  747- 
54A2179,  dated  June  27,  1996,  at  the  time 
specified  in  paragraph  (b)(1),  (b)(2),  or  (b)(3), 
as  applicable. 

(1)  For  Groups  1  and  6  airplanes,  as 
identified  in  the  alert  service  buJletin: 
Perform  the  inspection  at  the  time  specified 
in  paragraph  (b)(l)(i)  or  (b)(lHii).  as 
applicable. 

(i)  Within  150  flight  cycles  or  60  days  after 
the  effective  date  oithis  AD,  whichever 
occurs  first.  Or 
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(ii)  If  tennioating  action  has  been 
accomplished  in  accordance  with  Boeing 
Service  Bulletin  747-54-2118.  Revision  1, 
dated  May  21, 1987;  Revision  2,  dated  April 
21, 1988;  Revision  3.  dated  September  29. 
1988;  or  Revision  4,  dated  May  11, 1989; 
within  the  last  500  flight  cycles  prior  to  the 
eSisctive  date  of  this  AD:  Perform  the 
inspection  required  by  this  paragraph  mthin 
500  flight  cycles  or  12  months  after  the 
efEsctive  date  of  Ais  AD,  whichever  occur 
first 

(2)  For  Group  2,  3,  and  4  airplanes,  as 
identified  in  the  alert  service  bulletin: 
Perform  the  inspection  at  the  time  specified 
in  paragraph  (b)(2Ki)  or  (b)(2)(ii),  as 
applicable. 

(i)  Within  150  flight  cycles  or  60  days  after 
the  effective  date  of  this  AD,  whichever 
occurs  first.  Or 

(ii)  If  terminating  action  has  been 
accomplished  in  accordance  with  Boeing 
Service  Bulletin  747-54-2118,  Revision  1, 
dated  May  21, 1987;  Revision  2,  dated  April 
21, 1988;  Revision  3,  dated  September  29. 
1988;  or  Revision  4,  dated  May  11, 1989; 
within  the  last  1000  flight  cycles  prior  to  the 
effective  date  of  this  AD:  Perform  the 
inspection  within  1000  flight  cycles  or  12 
months  after  the  effective  date  of  this  AD, 
whichever  occurs  first. 

(3)  For  Group  5  airplanes,  as  identified  in 
the  alert  service  bulletin:  Perform  the 
inspection  at  the  time  specified  in  paragraph 
(b)(3)(i)  or  (b)(3)(ii),  as  applicable. 

(i)  Within  150  flight  cycles  or  60  days  after 
the  effective  date  of  this  AD,  whichever 
occurs  first.  Or 

(ii)  If  terminating  action  has  been 
accomplished  in  accordance  with  Boeing 
Service  Bulletin  747-54-2118,  Revision  1, 
dated  May  21, 1987;  Revision  2,  dated  April 
21, 1988;  Revision  3.  dated  September  29, 
1988;  or  Revision  4.  dated  May  11, 1989; 
within  the  last  800  flight  cycles  prior  to  the 
effective  date  of  this  AD:  Perform  the 
inspection  within  800  flight  cycles  or  12 
months  after  the  effective  date  of  this  AD, 
whichever  occurs  first. 

(c)  For  Group  1  airplanes,  as  identified  in 
Boeing  Alert  Service  Bulletin  747-54A2179: 
Perform  a  detailed  visual  borescope 
inspection  to  detect  cracking,  corrosion,  and 
fracturing  of  the  lower  horizontal  clevis  of 
both  midspar  fittings  of  the  outboard  struts, 
in  accordance  with  Boeing  Alert  Service 
Bulletin  747-54A2179,  dated  June  27, 1996, 
at  the  time  specified  in  paragraph  (c)(1)  or 
(cM2)  of  this  AD,  as  applicable. 

(1)  Within  200  flight  cycles  or  60  days  after 
the  efective  date  of  this  AD,  whichever 
occurs  first  Or 

(2)  If  terminating  action  has  been 
accomplished  in  accordance  with  Boeing 
Service  Bulletin  747-54-2118,  Revision  1, 
dated  May  21, 1987;  Revision  2.  dated  April 
21, 1988;  Revision  3,  dated  September  29, 
1988;  or  Revision  4,  dated  May  11, 1989; 
within  the  last  1,000  flight  cycles  prior  to  the 
effective  date  of  this  AD:  Perform  the 
inspection  within  1,000  flight  cycles  or  12 
months  after  the  effective  date  of  this  AD, 
whichever  occurs  first 

(d)  For  all  airplanes:  Repeat  the  inspections 
of  the  inboard  stmts,  as  specified  in 
paragraph  (b)  of  this  AD,  at  the  time  specified 


in  para^ph  (dKD  or  (d)(2),  as  applicable, 
until  the  terminating  action  specified  in 
paragraph  (f)  or  (g)  of  this  AD,  as  applicable, 
has  been  accomplished. 

(1)  For  Croups  1  and  6  airplanes:  Repeat 
the  inspections  at  the  time  specified  in  either 
paragraph  (d)(lHU  or  (d)(l)(ii)  of  this  AD.  as 
applicable. 

(i)  Inspect  thereafter  at  intervals  not  to 
exceed  150  flight  cycles  or  3  months, 
whichever  occurs  first.  Or 

(ii)  If  the  aft  two  fastener  holes  have  been 
oversized,  an  eddy  cxirrent  inspection  of  the 
remaining  holes  has  been  performed,  and 
festeners  have  been  installed  wet  with  BMS 
5-95  in  accordance  with  Boeing  Service 
Bulletin  747-54-2118,  Revision  1,  dated  May 
21, 1987;  Revision  2,  dated  April  21, 1988; 
Revision  3,  dated  September  29, 1988;  or 
Revision  4,  dated  May  11. 1989:  Inspect 
thereafter  at  intervals  not  to  exceed  150  flight 
cycles. 

(2)  For  Groups  2,  3, 4,  and  5  airplanes: 
Repeat  the  inspections  at  the  time  specified 
in  either  paragraph  (d)(2)(i)  or  (d)(2)(ii)  of 
this  AD,  as  applicable. 

(i)  Inspect  thereafter  at  intervals  not  to 
exceed  300  flight  cycles  or  6  months, 
whichever  occurs  first.  Or 

(ii)  If  the  aft  two  fastener  holes  have  been 
oversized,  an  eddy  current  inspection  of  the 
remaining  holes  has  been  performed,  and 
fasteners  have  been  installed  wet  with  BMS 
5-95  in  accordance  with  Boeing  Service 
Bulletin  747-54-2118,  Revision  1,  dated  May 
21, 1987;  Revision  2,  dated  April  21, 1988; 
Revision  3,  dated  September  29, 1988;  or 
Revision  4.  dated  May  11, 1989:  Inspect 
thereafter  at  intervals  not  to  exceed  300  flight 
cycles. 

(e)  For  Group  1  airplanes:  Repeat  the 
inspection  of  the  outboard  struts,  as  required 
by  paragraph  (c)  of  this  AD,  at  the  times 
specified  in  either  paragraph  (e)(1)  or  (e)(2) 
of  this  AD,  as  applicable. 

(1)  Inspect  thereafter  at  intervab  not  to 
exceed  300  flight  cycles  or  6  months, 
whichever  occurs  first  Or 

(2)  If  the  aft  two  fastener  holes  have  been 
oversized,  an  eddy  current  inspection  of  the 
remaining  holes  has  been  performed,  and 
fasteners  have  been  installed  wet  with  BMS 
5-95  in  accordance  with  Boeing  Service 
Bulletin  747-54-2118,  Revision  1,  dated  May 
21, 1987;  Revision  2,  dated  April  21, 1988; 
Revision  3,  dated  September  29, 1988;  or 
Revision  4,  dated  May  11, 1989:  Inspect 
thereafter  at  intervals  not  to  exceed  300  flight 
cycles. 

(f)  For  all  airplanes:  If  any  cracking, 
corrosion,  or  fracturing  is  detected  during 
any  Inspection  required  by  this  AD,  and  it  is 
outside  the  limits  specified  in  Boeing  Service 
Bulletin  747-54-2118,  Revision  4,  dated  May 
11, 1989:  Prior  to  further  flight,  accomplish 
the  requirements  of  either  paragraph  (0(1)  or 
(f)(2)  of  this  AD.  Following  accomplishment 
of  those  actions,  no  further  action  is  required 
by  this  AD. 

(1)  Accomplish  the  strut/wing  modification 
specified  in  paragraph  (f)(l){i),  (f)(l)(ii),  or 
(0(l)(iii)  of  this  AD,  as  applicable. 

(i)  For  airplanes  equipped  with  Rolls  Royce 
Model  RB211  series  engines:  Accomplish  the 
strut/wing  modification  in  accordance  %«th 
Boeing  Alert  Service  Bulletin  747-54A2157. 


Revision  2,  dated  November  14, 1996. 
Accomplishment  of  this  paragraph  also 
terminates  the  requirements  of  AD  95-13-05, 
amendment  39-9285. 

(ii)  For  airplanes  equipped  with  Genenl 
Electric  Model  CF6-^5  or  -50  series  engines 
or  Pratt  k  Whitney  Model  JT9D-70  series 
en^nes:  Accomplish  the  strut/wing 
modification  in  accordance  with  Boeing  Alert 
Service  Bulletin  747-54A2158,  Revision  2, 
dated  August  15. 1996.  Accomplishment  of 
this  paragraph  also  terminates  the 
requirements  of  AD  95-13-07,  amendment 
39-9287. 

(iii)  For  airplanes  equipped  with  Pratt  & 
Whitney  Model  IT9D  series  engines 
(excluding  Model  JT9D-70  engines): 
Accomplish  the  strut/wing  modification,  in 
accordance  with  Boeing  Alert  Service 
Bulletin  747-54A2159,  Revision  2,  dated 
March  14, 1996.  Accomplishment  of  this 
paragraph  also  terminates  the  requirements 
of  AD  95-10-16,  amendment  39-9233. 

(2)  Replace  the  midspar  fittings  of  the  strut 
with  new  or  serviceable  fittings  in 
accordance  with  Boeing  Service  Bulletin 
747-54-2118,  Revision  4,  dated  May  11, 
1989. 

(g)  For  all  airplanes:  If  any  cracking  or 
corrosion  is  detected  during  any  inspection 
required  by  this  AD  that  is  withiij  the  limits 
specified  in  Ek>eing  Service  Bulletin  747-54- 
2118.  Revision  4,  dated  May  11,  1989:  Prior 
to  further  flight,  accomplish  the  requirements 
of  either  paragraph  (g)(1),  (g)(2),  or  (g)(3)  of 
this  AD. 

(1)  For  Group  2,  3,  4,  and  5  airplanes: 
Rework  both  the  upper  and  lower  horizontal 
clevis  of  the  midspar  fittings  of  each  inboard 
strut,  and  for  Group  1  airplanes,  rewMk  both 
the  upper  and  lower  horizontal  clevis  of  the 
midspar  fittings  of  each  inboard  and 
outboard  strut,  in  accordance  with  Boeing 
Service  Bulletin  747-54-2118,  Revision  1, 
dated  May  21. 1987;  Revision  2,  dated  April 
21. 1988;  Revision  3,  dated  September  29, 
1988;  or  Revision  4,  dated  May  11,  1989. 
Accomplishment  of  the  requirements  of  this 
paragraph  constitute  terminating  action  for 
the  requirements  of  this  AD  provided  that  the 
actions  specified  in  paragraphs  (g)(l)(i). 
(g)(lKii).  (g)(l)(iii).  and  (g)(l)(iv)  are  also 
accomplished. 

(i)  The  rework  shall  be  accomplished  on  all 
holes  of  the  horizontal  flanges; 

(ii)  The  rework  shall  include  an  eddy 
current  inspection  of  all  holes  at  the 
horizontal  flanges,  in  accordance  with  Boeing 
Non-Destructive  Testing  (NDT)  Manual  06- 
7170  Part  6,  Subject  51-00-00,  Figure  19. 

(iu)  All  holes  of  the  horizontal  flanges  shall 
be  oversized  and  insiuance  cut  an  additional 
0.0312  inch,  in  accordance  with  Boeing 
Service  Bulletin  747-54-2118,  Revision  4, 
dated  May  11, 1989.  And 

(iv)  One  coat  of  BMS  10-11  Type  1  primer 
shall  be  applied  to  the  fastener  holes,  and  the 
oversized  fasteners  shall  be  installed  wet 
with  BMS  5-95  sealant,  in  accordance  with 
Boeing  Service  Bulletin  747-54-2118, 
Revision  4,  dated  May  1 1 ,  1989. 

(2)  For  Group  2,  3,  4,  and  5  airplanes: 
Rework  both  the  upper  and  lower  horizontal 
clevis  of  the  midspar  fittings  of  each  inboerd 
strut,  and  for  Group  1  airplanes,  rework  both . 
the  upper  and  lower  horizontal  clevis  of  the 
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midspar  fittings  of  each  inboard  and 
outboard  strut,  in  accordance  with  Boeing 
Servi(»  Bulletin  747-S4-2118,  dated  July  25. 
1986.  Accomplishment  of  the  requirements 
of  this  paragraph  constitute  terminating 
action  tor  the  requirements  of  this  AD. 

(3)  Accomplish  the  rework  (removal  of 
cracking  and  corrosion)  specified  in  Boeing 
Service  Bulletin  747-54-2118,  Revision  4, 
dated  May  11, 1989,  with  the  exception  that 
eddy  ciirrent  inspections  sfwcified  in  that 
service  bulletin  must  be  accomplished  in 
accordance  with  Boeing  Non-Destructive 
Testing  (NDT)  Manual  D6-7170  Part  6. 
Subject  51-00-00,  Figure  19.  Thereafter. 
repeat  the  inspections  specified  in  paragraph 


(d)  or  (a)  of  this  AD,  as  applicable,  at  the  time 
required  by  the  applicable  paragraph. 

(h)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  Seattle 
ACO.  Operators  shall  submit  their  requests 
through  an  appropriate  FAA  Principal 
Maintenance  hupector,  who  may  add 
comments  and  then  send  it  to  the  Managw, 
Seattle  ACXD. 

Note  3:  Information  ccnceming  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any.  may  be 
obtained  from  the  Seattle  ACO. 


(i)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199]  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

(j)  Certain  actions  shall  be  done  in 
accordance  with  the  Boeing  Alert  Service 
Bulletins  listed  in  the  following  table.  The 
incorporation  by  reference  of  those 
documents  was  approved  previously  by  the 
Director  of  the  Federal  Registw,  in 
accordance  %vith  5  U.S.Q  552(a)  and  1  CFR 
part  51 ,  as  of  the  dates  specified  in  the  table 
below: 


Referenced  service  buietin  and  dale 

Approval  date  and  Federal  Register  citation 

747-54A2157.  January  12.  1995  .„ 

747-64A2158,  November  30,  1994 „ 

July  28,  1995  (60  FR  33333.  June  28.  1995). 
July  28.  1995  (60  FR  33336,  July  28.  1996). 
June  21.  1995  (60  FR  27008,  May  22.  1996). 

747-54A21 59.  Novembers.  1994  ..„ „ _ _ 

Certain  other  actions  shall  be  done  in  accordance  with  the  following  Boeing  service  bulletins,  which  contain  the 
specified  effective  pages: 


Service  bulletin  referenced  and  date 


Alert  747-54A2179,  June  27,  1996  .. 
747-54A2157,  Revision  1,  August  3.  It 
747-64A2157,  Revision  2,  November  14,  1996 

747-64A2158.  Revision  1.  August  17.  1995 

747-54A2158.  Revision  2.  August  15. 1996 


747-64A2159.  Revision  1.  June  1.  1995 

747-54A2159,  Revision  2,  March  14. 1996  .... 

747-64-2118,  July  25.  1986  

Notice  ol  Status  Change,  747-54-2118  NSC  1,  October  5. 1986 

747-64-2118,  Revision  1,  May  21.  1987 

747-64-2118.  Revision  2.  April  21. 1988  „„„„ 


Page  No. 


747-64-2118.  Revision  3.  September  29.  1988 


747-64-2118,  Revision  4.  May  11. 1989  ™ 


1-34 , 

1-901  . 

1-961  

1-1.052  ..„ 

1-1 .08002  .„, 

1-1  ^40 

1-1.298 

1-172  

I  

1-175 

1-6,7-13.17-21,24. 

30.31.38.39,48-61, 
58.50.61.69-72.84. 
101.117.134.  161. 
170. 

6.  14-16,  22,  23,  26-29. 
32-37.  40-47.  52-57. 
60.  62-68,  73-83,  85- 
100.102-116.  118- 
133. 135-150.  152- 
180.  171-175. 

25 

1-€.  9. 10. 12.21.22..... 

7,  8.  13-20.  23.  24.  26- 
176. 

II 

26 

1-12.16.17.21-170. 

173. 174. 

13.  18-20 „. 

14.  15 

171.  172.  175.  176  


Revision 

level  shown 

on  page 


(') 
1 
2 
1 
August  15. 
1996. 
1 
2 

V) 
V) 

1 

2 


Date  shown  on  page 


'Original. 


V) 
3 

1 

2 

D 

4 

2 

1 

1 


June  27, 1996. 
August  3.  1995. 
November  14. 1996. 
August  17,  1995. 


June1.  1996. 
March  14.  1996. 
July  25,  1986. 
October  5,  1986. 
May  21.  1987. 
April  21.  1988. 


May  21.  1987. 


July  25,  1( 
September  29, 
May  21,  1987. 

April  21, 1988. 
July  26.  1986. 
May  11,1989. 

April21.1988. 
May  21,  1987. 
July  25,  1{ 


1988. 


The  incorpcRBtion  by  reference  of  those 
documents  was  approved  by  the  Director  of 
the  Federal  Register  in  accordance  with  5 
U.S.C.  552(a)  and  1  CFR  part  51.  Copies  may 
be  obtained  from  Boeing  Commercial 
Airplane  Group,  P.O.  Box  3707,  Seattle, 
Washington  98124-2207.  Copies  may  be 
inspected  at  the  FAA,  Transport  Airplane 
Directorate,  1601  Lind  Avenue,  SW.,  Ren  ton. 


Washington:  or  at  the  CMice  of  the  Federal 
Register,  800  North  Capitol  Street,  NW..  suite 
700.  Washington,  DC 

(k)  This  amendment  becomes  effective  on 
January  2, 1997. 


•!■;'>' 


Issued  in  Ronton.  Washington,  on 
November  25, 1996. 

Darrell  M.  Pederaon, 

Acting  Manager,  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 
{FR  Doc.  96-30685  FUed  12-16-96;  8:45  am) 

■ILUNQ  COOe  4«1«-13-U 
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SECURITIES  AND  EXCHANGE 
COMMISSION 


17  CFR  Part  270 

[RelMse  No.  IC-42389;  File  No.  S7-15-04] 

RIN3236-^F«7 

Custody  of  Investment  Company 
Assets  With  Futures  Commission 
Merchants  and  Commodity  Clearing 
Organizations 

agency:  Securities  and  Exchange 

Commission. 

ACTION:  Final  Rule. 

summary:  The  Commission  is  adopting 
a  new  rule  under  the  Investment 
Company  Act  of  1940  to  permit 
registered  investment  companies  to 
maintain  their  assets,  with  futiues 
commission  merchants  and  certain 
other  entities  in  connection  with  futures 
contracts  and  commodity  options  traded 
on  U.S.  and  foreign  exchanges. 
Currently,  investment  companies 
generally  must  maintain  assets  relating 
to  these  transactions  in  special  accounts 
with  a  custodian  bank.  The  new  rule 
will  enable  investment  companies  to 
effect  their  conunodity  trades  in  the 
same  manner  as  other  market 
participants  under  conditions  designed 
to  provide  custodial  protections  for 
investment  company  assets. 
EFFECTIVE  DATE:  The  rule  will  become 
effective  January  16, 1997. 
FOR  FURTHER  INFORMATION  CONTACT: 
Kenneth  J.  Berman,  Assistant  Director, 
Office  of  Regulatory  Policy,  Division  of 
Investment  Management,  at  (202)  942- 
0690,  or  Elizabeth  R.  Krentzman, 
Assistant  Director,  Office  of  Disclosure 
and  Investment  Adviser  Regulation, 
Division  of  Investment  Management,  at 
(202)  942-0721,  Securities  and 
Exchange  Commission,  450  Fifth  Street, 
N.W.,  Mail  Stop  10-2,  Washington,  D.C. 
20549. 

Requests  for  formal  interpretive 
advice  should  be  directed  to  the  Office 
of  Chief  Counsel  at  (202)  942-0659, 
Division  of  Investment  Management, 
Securities  and  Exchange  Commission, 
450  Fifth  Street,  N.W..  Mail  Stop  10-6, 
Washington,  D.C.  20549. 
SUPPLEMENTARY  INFORMATKNi:  The 
Securities  and  Exchange  Commission 
("Commission'*)  today  is  adopting  rule 
17f-6  (17  CFR  270.17f-6l  imder  the 
Investment  Company  Act  of  1940  [15 
U.S.C.  80a]  (the  "Investment  Company 
Act").  The  new  rule  governs  the  ciistody 
of  investment  company  assets  by  futures 
commission  merchants  and  other 
entities  used  for  settling  commodity 
transactions.  The  rule  does  not  affect  the 


extent  to  which  investment  companies 
may  engage  in  commodity  trading. 

Table  of  Ccmtents 
Exflcative  Summary 

I.  Bacliground 

A.  Commodities  Trading  and  Investment 
Company  Act  Custody 

B.  Custodial  Protections  for  Commodity 
Assets  under  the  Conunodity  Exchange 
Act 

n.  Rule  17f-€ 

A.  Role  of  Fimd  Board  of  Directors 

B.  Eligible  PCM  Custodians 

1.  FCM  Registration  and  CFTC  Net  Capital 
Requirements 

2.  AfRliated  FCM  Arrangements 

C  Domestic  and  Foreign  Commodity 
Transactions 

D.  Assets  Held  in  FCM  Custody 

1.  Initial  Margin 

2.  Gains  on  Conmiodity  Transactions 

E.  Contract  Requirements  and  Custodians 
ITsed  to  Effect  Commodity  Transactions 

F.  Withdrawal  of  Assets  from  FCM  Custody 
in.  Cost/Benefit  Analysis 

rv.  Sunmiary  of  Regulatory  Flexibility 

Analysis 
V.  Statutory  Authority 
Text  of  Adopted  Rule 

Executive  Summary 

The  Commission  is  adopting  rule  17f- 
6  under  the  Investment  Company  Act. 
Rule  17f-6  permits  registered 
management  investment  companies, 
unit  investment  trusts  ("UTTs"),  and 
face-amount  certificate  companies 
(collectively,  "fimds")  to  maintain 
assets  (i.e.,  margin)  with  futures 
commission  merchants  ("FCMs")  in 
connection  with  commodity 
transactions  effected  on  both  domestic 
and  foreign  exchanges.  Currently,  fimds 
generally  must  maintain  such  assets  in 
special  accounts  with  a  custodian  bank. 
TlAe  new  rule  is  designed  to  eliminate 
m  necessary  regulatory  burdens,  and  to 
enable  funds  to  effect  their  commodity 
trades  in  the  same  maimer  as  other 
market  participants. 

Rule  17f-6  permits  funds  to  maintain 
their  assets  with  FCMs  that  are 
registered  imder  the  Commodity 
Exchange  Act  ("CEA")  and  that  are  not 
affiUated  with  the  fimd.  Rule  17f-6 
requires  a  written  contract  between  the 
fund  and  the  FCM  to  contain  certain 
provisions.  Among  other  things,  the 
FCM  must  agree  that  any  other  FCMs 
used  to  clear  the  fund's  trades  meet  the 
rule's  requirements  (other  than  the 
requirement  of  a  contract  with  the 
fund).  To  protect  fimd  assets  from  loss 
in  the  event  of  an  FCM's  bankruptcy, 
any  gains  on  fund  transactions  may  be 
maintained  with  an  FCM  oidy  in  de 
minimis  amounts. 

Unlike  the  rule  as  originally 
proposed,  rule  17f-6  does  not  require  a 
fund's  board  of  directors  to  select  and 


monitor  the  fund's  FCM  airaogements, 
nor  does  the  rule  require  an  FCM  that 
holds  fund  assets  to  meet  capital 
standards  in  excess  of  those  imposed 
under  the  CEA. 

Rule  17f-6  does  not  require  that  assets 
related  to  commodities  transactions  be 
maintained  with  an  FCM.  Fimds  may 
continue  to  maintain  sudi  assets  in  a 
special  accoimt  with  a  custodian  bank. 

I.  Background 

A.  Commodities  Trading  and 
Investment  Company  Art  Custody 

The  Commission  proposed  rule  17f-6 
under  the  Investment  Company  Act  to 
permit  management  investment 
companies  to  effect  their  commodity 
trades  by  placing  assets  relating  to  such 
transactions  directly  with  FCMs. '  Over 
the  last  several  years,  fund  participation 
in  commodity  markets  has  increased.  A 
fund,  for  example,  may  engage  in 
conunodity  traces  to  hedge  its  portfolio 
against  declines  in  seciuities  prices, 
changes  in  interest  rates,  or  foreign 
currency  fluctuations.^  A  fund  also  may 
enter  into  commodity  transactions  to 
adjust  the  percentage  of  its  portfolio 
held  in  ca^,  debt,  and  stocks  without 
having  to  buy  or  sell  the  actual  assets.^ 

To  enter  into  a  futvues  contract  or 
write  a  commodity  option,  a  customer 
typically  deposits  with  an  FCM,  as 
security  for  performance  of  its 
obligations,  a  specified  amount  of  assets 
or  cashes  "initial  margin.***  In  the  case 


'  Rule  17f-6  was  proposed  for  public  comment  on 
May  24,  1994.  Custody  of  Investment  Company 
Assets  with-Futures  Commission  Merchants  and 
Commodity  Clearing  Organizations,  Investment 
Company  Acl  Release  No.  20313  (May  24,  1994)  (59 
FR  28286  Qune  1, 1994))  (hereinafter  the  Proposing 
Release). 

3  Commodity  transactions  Include  futures 
contracts  and  options  on  futures  contracts  and 
physical  commodities.  A  futures  contract  generally 
is  a  bilateral  agreement  providing  for  the  purchase 
or  sale  of  a  specified  commodity  at  a  stated  time 
in  the  future  for  a  fixed  price.  Robert  E.  Fink  & 
Robert  B.  Feduniak.  Futures  Trading  10  (1988) 
[hereinafter  Fink  &  Feduniak).  A  commodity  option 
gives  its  holder  the  right,  for  a  speciGed  period  of 
time,  to  either  buy  (in  the  case  of  a  call  option)  qt 
sell  (in  the  case  of  a  put  option)  the  subject  of  the 
option  at  a  predetermined  price.  The  waiter  (seller) 
of  an  option  is  obligated  to  sell  or  buy  the  specified 
commodity  at  the  election  of  the  option  holder.  1 
Philip  M.  Johnson  &  Thomas  L.  Hazen. 
Commodities  Regulation  section  1.07  (2d  ed.  Supp. 
1991)  [hereinafter  Johnson  ft  Hazen). 

'Taking  a  position  in  a  futures  contract  with 
respect  to  stocks  that  comprise  the  Standard  a 
Poor's  500  Index,  for  example,  may  be  more 
efficient  than  buying  and  selling  all  of  the  stocks 
that  comprise  that  index  due  to  lower  brokerage  and 
transaction  costs. 

*  Unlike  the  parties  to  a  future*  contract,  only  the 
writer  (seller]  of  an  option  is  subject  to  margin 
requirements;  the  option  holder  (purchaser)  pays 
the  writer  a  one-time  premium  as  compensation  in 
full  for  its  right  to  compel  the  writer's  performance. 
See  Proposing  Release,  supra  note,  at  n.44  and 
accompanying  text. 
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of  a  fund,  placing  initial  margin  with  an 
FCM  coula  be  viewed  as  placing  fund 
assets  in  the  cu.<rtody  of  the  FCM.^  Hie 
FCM  then  clears  the  transaction  by 
posting  maigin  either  directly  with  a 
clearing  organization  or  with  one  or 
mote  other  FCMs  that  will  effect  the 
transaction  through  the  clearing 
organization.^ 

Section  17(f)  generally  p>ermits  a  fund 
to  Tnmntain  its  assets  only  in  the 
custody  ui  a  bank,  a  member  of  a 
national  securities  exchange,  the  fund 
itself,  or  a  national  securities 
depository.^  Under  no-action  positions 
of  the  Division  of  Investment 
Management,  a  fund  may,  consistent 
with  the  requirements  of  section  17(f). 
place  assets  relating  to  commodity 
transactions  in  a  special  account  with  a 
third  party  custodian  bank  ("third  party 
accounts").*  As  a  consequence,  an  FCM 
must  use  its  own  assets  to  effect  fund 
commodity  trades. 

The  Commission  proposed  rule  17f-6 
to  respond  to  certain  criticisms 
associated  with  third  party  accounts.' 
Commenters  have  indicated  that  third 
party  accounts  create  systemic  liquidity 
risks  by  diverting  FCM  capital,  which 
would  otherwise  be  available  for  use  in 
the  marketplace,  to  effect  fund 


>InitUl  margin  i»  not  considorsd  part  of  the 
contract  or  option  price,  and  i>  returned  upon 
termination  of  the  position,  unless  used  to  cover  s 
loss.  Initisl  margin  in  commodity  transactiotu  thus 
differs  from  securities  margin,  which  represents  a 
partial  payment  for  securities  purchased  by  a  broker 
on  its  customer's  behalf.  Initial  margin  can  also  be 
contrasted  with  variation  margin,  which  is  credited 
or  assessed  at  least  daily  to  reflect  any  gains  or 
loisai  in  the  contract's  value.  In  contrast  to  initial 
mnyin,  variation  margin  represents  the  system  of 
marUng  to  market  the  contract's  value.  Through 
this  system,  losses  on  one  side  of  a  contract  position 
are  matched  with  and  peid  as  profits  to  the  other 
side  of  the  transaction.  See  Proposing  Release, 
supra  note  at  iin.34-38  and  accompanying  text,  and 
in^note. 

*The  clearing  organization  matches  the  trade  on 
behalf  of  the  exchange,  and  acts  as  guarantor  of  the 
opposite  side  of  the  transaction.  An  FCM  executing 
trades  on  an  exchange  must  be  a  member  of  that 
exchange;  nonmembers  trade  by  entering  orders 
through  an  exchange  member.  'To  clear  transactions 
with  a  clearing  organization,  an  FCM  must  be  both 
an  exchange  member  and  a  member  of  the  clearing 
organization.  Non<laaring  member  FCMs  must 
execute  their  transactions  through  a  clearing 
member.  A  commodity  transaction,  therefore,  may 
be  effected  through  several  FCMs. 

^  IS  U.S.C  8Oa-l7(0.  See  also  Investment 
Company  Act  rules  17f-l  (17  CFR  270.17f-l) 
(custody  with  members  of  national  securities 
exchanges);  17{-2  |17  CFR  270.17f-2l  (custody  by 
funds  themsolvee):  17M  [17  CFR  270.17{-*) 
(custody  with  securities  depositoria*);  17f-5  [17 
CFR  270.17f-5]  (custody  of  fund  securities  outside 
the  United  Sutes). 

■See,  e.g..  Prudential  Bache  Income Vertibie  Plus 
Fund,  Inc.  (pub.  avail.  Nov.  20, 1985).  The  third 
party  account  may  be  maintained  in  the  name  of  the 
FCM,  but  the  FCMs  ability  to  withdraw  these  hinds 
is  limited.  See  Proposing  Release,  supn  note  ,  at 
0.55  and  accompanying  text 

*  See  Proposing  Release,  tupm  note  ,  at  na.61-70 
and  accompanying  texL 


transactions. '°  Commenters  also  have 
stated  that  third  party  arrangements  are 
unnecessary  because  they  are  unlikely 
to  provide  any  sp>ecial  protection  to 
fund  assets  in  FCM  bankruptcy 
proceedings.  The  U.S.  Bankruptcy  Code 
and  rules  of  the  Commodity  Futures 
Trading  Commission  ("CFTC")  provide 
that  customer  assets  relating  to 
commodity  transactions  generally  have 
priority  over  other  creditors'  claims,  and 
are  subject  to  distribution  based  on  each 
customer's  pro  rata  share  of  the 
available  customer  property."  Although 
the  issue  has  not  been  judicially 
determined,  the  CFTC  staff  has  stated 
that  assets  in  a  third  party  account  will 
be  subject  to  the  same  pro  rata  treatment 
as  all  other  assets  in  the  FCMs 
custody. '2  Finally,  third  party  accounts 
may  be  redimdant  in  view  of  the 
safeguards  for  customer  assets  afforded 
by  the  CEA  and  CFTC  rules. 

B.  Custodial  Protections  for  Customer 
Assets  Under  the  Commodity  Exchange 
Act 

The  CEA  and  CFTC  rules  contain 
provisions  designed  to  safeguard 
customer  assets  held  by  an  FCM."  For 
transactions  traded  on  domestic 
exchanges,  extensive  regulations, 
known  as  the  "segregation 


"■According  to  a  1968  report,  third  party 
accounts  may  have  been  a  source  of  liquidity  stress 
in  the  clearing  and  credit  systems  during  the 
October  1987  market  break.  Report  of  the 
Presidential  Task  Force  on  Market  Mechanisms 
(1988)  VI-73  to  -74  (discussing  sUtemanU  of 
members  of  the  Chicago  Mercantile  Exchange). 

"  11  U.S.C  768:  CFTC  rule  t9a08 117  CFR 
190.081. 

"CFTC  Financial  and  Segregation  Interpretation 
No.  10,  Treatment  of  Funds  Deposited  in 
Safekeeping  Accounts,  1  Comm.  Fut.  L.  Rap.  (CCH) 
§  7120  at  7130  (CFTC  Division  of  Trading  and 
Markets,  May  23, 1984)  (hereinafter  Interpretation 
No.  10).  See  also  CFTC  Advisory  No.  37-96. 
Betponsibilities  of  Futures  Commission  Merchants 
and  Relevant  Depositories  with  Respect  to  Third 
Party  Custodial  AccounU  (July  25,  1996) 
(discussing  Interpretation  No.  10  and  requesting 
that  FCMs  review  their  custody  arrangements  with 
depository  institutions  to  assure  that  they  fully 
accord  with  the  requirements  of  the  CEA  and  CFTC 
regulations). 

'^Maintaining  assets  In  an  FCM's  custody  is  not 
without  risk.  An  FCM  is  fmancially  responsible  for 
the  trade  obligations  of  its  customers.  Johnson  ft 
Hazen,  supra  note  2,  at  section  1.10.  If  an  FCM 
becomes  insolvent  and  cannot  cover  the  obligatioiu 
of  a  defaulting  customer,  the  FCM's  non-defaulting 
customers  may  be  affected.  The  clearing 
organization  has  the  right  to  use  customer  assets 
held  at  the  clearing  organization  level  to  satisfy  a 
commodity  loss  on  behalf  of  the  FCM's  customers. 
The  resulting  shortfall  in  the  customer  assets  may 
be  borne  by  the  FCM's  non-defaulting  customers. 
See  supra  note  1 1  and  infra  note  17,  and 
accompanying  text  (regarding  FCM  bankruptcy 
provisions'.  To  date,  tK>%vever.  losses  of  customer 
funds  have  been  rare.  See  Andrea  M.  Corcoran  ft 
Susan  C  Ervin,  Maintenance  of  Market  Strategies 
in  Futures  Broker  Insolvencies:  Futures  Position 
Transfers  From  Troubled  Firms,  44  Wash,  ft  Lee  L 
Rev.  849,  863-64  (1987)  ("customer  losses  have 
been  forestalled  *  *  *,  in  significant  measure,  by 
the  voluntary  contributions  of  futures  exchanges"). 


requiremoits."  are  designed  to  protect 
customer  funds  in  an  FCM's 
possession.  ■'*  Under  these  requirements, 
an  FCM  may  maintain  customer  assets 
in  a  single  commingled  bank  account 
estabhshed  for  those  assets.  The  FCM 
must  segregate  customer  funds  from  the 
FCM's  own  assets,  and  may  not  use  one 
customer's  assets  to  carry  another 
customer's  trades."  Special  provisions, 
which  parallel  the  segregation 
requirements  for  domestic  transactions, 
govern  the  safekeeping  of  margin 
relating  to  foreign  exchange-traded 
transactions.  **  CFTC  rules  require  an 
FCM  engaging  in  foreign  commodity 
transactions  to  maintain  a  "secured 
amount,"  which  generally  represents 
the  assets  required  to  margin  the  foreign 
commodity  trades  of  its  U.S. 
customers.''' 

As  proposed,  nde  17f-6  would  have 
permitted  fimds  to  post  commodity 
margin  with  FCMs  registered  under  the 
CEi\,  subject  to  certain  conditions. 
Nineteen  commenters  commented  on 
proposed  rule  17f-6.  Commenters 
generally  supported  the  rule's  adoption, 
while  recommending  certain  changes  to 
the  proposed  rule. 

n.  Rule  17f-6 

The  Commission  is  adopting  rule  17f-    . 
6  with  a  number  of  changes  based  on 
commenters'  suggestions.  Rule  17f-6,  as 
adopted,  extends  to  registered 
investment  companies. '  *  The  adopted 

•'•CEA  section  4d(2)  (7  U.S.C  8d(2)]:  CFTC  rule* 
1.20  to  ,30  (17  CFR  1.20  to  .30). 

"  Custonwr  funds  also  may  be  maintained  in  a 
commingled  bank  account  astablished  by  the 
clearing  organization  for  the  FCM's  customers. 

'•CFTC  rule  30.7  |17  CFR  30.7). 

"  /d.  In  the  event  of  an  FCM's  bankruptcy,  CFTC        ^ 
rules  provide  for  the  allocation  of  property  among 
different  types  of  customer  accounts,  which  include 
customer  assets  underlying  U.S.  and  foreign  trades 
that  are  subject  to  the  segregation  and  secured 
anxmnt  requirements,  respectively.  While  customer 
assets  relating  to  U.S.  and  foreign-besed  trades  are 
subject  to  the  same  pro  rata  treatment  in  FCM 
bankruptcy  pr(x:eedings  (see  supn  note  11  and 
accompanying  text),  customers  of  U.S.  and  foreign 
trades  may  receive  different  proportional  amounU 
based  on  the  assets  attributed  to  the  respective 
•ccoimt  classes.  For  example,  a  shortfall  in  the 
secured  amount  (e.g.,  due  to  a  customer  default  or 
currency  fluctuatiotu  during  bankruptcy 
proceedings)  will  result  in  customers  of  foreign 
trades  receiving  a  smaller  percentage  of  their 
margin  deposits  than  customers  of  the  segregated 
account  class  underlying  U.S.  trades.  Although  the 
maintenance  of  separate  customer  accounts  for  U.S. 
and  foreign-based  trading  may  result  in  different 
pro  rata  distributions  in  FCM  benkruptcy 
proceedings,  these  differences  generally  are 
attributable  to  the  irrvestment  risks  associated  with 
U.S.  and  foreign-based  commodity  transactiotu 
rather  than  differences  in  custodial  protections.  , 

'•See rule  17f-6(b)(3)  117  CFR  270.17f-6(b)(3)I 
(defining  "Fund").  The  Commission  notes  that 
trading  in  futures  contracts  and  commodity  optioiu 
ordinarily  requires  a  significant  degree  of 
managemanL  Since  unit  investment  trust  ("UIT")  poftfol 


'  i 
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rule  incorporates  the  safeguards  that  are 
provided  for  fund  assets  under  the  CEA 
and  CFTC  rules  and,  in  so  doing, 
generally  permits  funds  to  effect      **  " 
domestic  and  foreign  commodity 
transactions  in  the  same  manner  as 
other  maiiL0t  participants. 

A.  Role  of  Fund  Board  of  Directors 

Proposed  rule  17f-6  would  have 
required  a  fund's  board  of  directors  (or 
the  board's  delegate)  to  find  that 
maintaining  the  fund's  assets  with  an 
FCM  is  consistent  with  the  best  interests 
of  the  fund  and  its  shareholders.  The 
proposed  rule  also  would  have  required 
the  board  or  its  delegate  to  establish  a 
monitoring  system  to  ensure  compliance 
with  the  requirements  of  the  rule. 
Several  commenters  opposed  this 
approach,  stating  that  the  level  of  board 
involvement  was  burdensome  and 
unnecessary  in  light  of  the  regulatory 
safeguards  under  the  CEA  and  CFTC 
rules. 

Upon  further  consideration  of  the 
issue,  the  Commission  believes  that  the 
rule's  objective  standards  (in  particular, 
the  requirement  of  FCM  registration  and 
the  related  CFTC  segregation  and 
secured  amoimt  requirements)  make 
specific  provisions  concerning  board 
oversight  unnecessary."  As  adopted, 
rule  17f-6  does  not  require  a  fund's 
board  to  select  or  monitor  the  FCMs 
with  which  the  fund  places  margin.  Like 
other  aspects  of  fund  operations, 
however,  FCM  arrangements  will 
remain  subject  to  the  board's  general 
oversight.^  In  this  regard,  fund  boards 


■n  generally  unmanaged.  it  ia  unclear  at 
pratent  to  the  Commiuion  how  an  investment 
company  that  engages  is  commodity  trading  coald 
meet  the  requirements  imposed  on  a  UTT  by  the 
Investment  Company  Act,  including  section  4(2) 
thereof  [IS  U.S.C  80a-4(2)l. 

Rule  l7{-6  also  is  available  to  bee-amount 
certificate  companies  that  are  governed  by  section 
28  of  the  Inveatment  Company  Act  [15  U.S.C  80a- 
28).  See  IDS  Certificate  Company,  Investment 
Company  Act  Release  Nos.  21098  (May  26, 1995) 
(60  FR  28818  Qune  2, 1995)1  (Notice  of  Application) 
and  21155  Oune  21, 1995)  (59  SEC  Docket  1918] 
(Order)  (regarding,  among  other  things,  a  face- 
amount  certificate  company's  participation  in 
comrtMxlity  markets  and  the  use  of  third  party 
acoounta). 

••Eliminating  the  requirement  in  rule  17^-6  for 
dte  board  or  its  delegate  to  select  and  monitor  FCM 
arrangements  diffors  from  the  approach  under  rule 
17f-5,  which  governs  the  custody  of  fund  assets 
outaide  the  United  States.  Custody  arrangements  for 
asset*  maintained  outside  the  United  States  and 
related  safeguards  vary  widely  from  one  country  to 
another.  As  such,  it  appears  to  be  appropriate  for 
such  rule  to  require  caae-by-case  evaluations.  See 
Custody  of  Investment  Company  Aaaeu  Outside  the 
United  States,  Investment  Company  Act  Release  No. 
21259  0«ly  27, 1995)  (60  FR  39592  (Aug.  2.  1995)1. 
In  contrast,  domestic  and  foreign  PCM 
arrangement*  are  subject  to  a  regulatory  framework 
under  the  CEA  designed  to  provide  consistent 
safeguards. 

»The  Investment  Compepy.Act  and  state  law 
impose  oversight  respoiudbiUtias  on  a  fund's  board 


have  a  particidar  responsibility  to  ask 
questions  concerning  why  and  how  the 
fund  uses  futures  and  other  derivative 
instruments,  the  risks  of  using  such 
instruments,  and  the  effectiveness  of 
internal  controls  designed  to  monitor 
risk  and  assure  compliance  with 
investment  guidelines  regarding  the  use 
of  such  instruments. 

B.  Eligible  FCM  Custodians 

1.  FCM  Registration  and  CFTC  Net 
Capital  Requirements 

Like  the  proposed  rule,  nde  17f-6 
permits  a  fund  to  place  and  maintain 
assets  with  an  FCM  that  is  registered 
under  the  CEA.^'  Registered  FCMs  are 
subject  to  the  requirements  of  the  CEA 
and  CFTC  rules  Uiereunder,  which, 
among  other  things,  address  the 
safekeeping  of  assets  in  FCM  custody.^ 
Rule  17f-6  does  not  require  that  the 
FCM  be  a  member  of  a  commodity 
exchange  or  clearing  organization.  Such 
a  requirement  woidd  not  appear 
necessary  for  the  protection  of  fund 
assets  and  would  unnecessarily  limit 
the  number  of  FCMs  that  could  be  used 
as  fund  custodians."  A  registered  FCM, 
regardless  of  its  memberehip  status,  is 
subject  to  the  CEA  and  CFTC 
safekeeping  requirements. 

Under  CFTC  rules,  a  registered  FCM 
must  maintain  adjusted  net  capital 
equal  to  or  exceeding  the  greatest  of  (i) 
$250,000,  (ii)  4%  of  customer  funds 
maintained  in  safekeeping,  or  (iii)  for  an 
FCM  that  also  is  a  registered  securities 
broker-dealer,  the  net  capital  required 
by  rule  15c3-l(a)  under  the  Securities 
Exchange  Act  of  1934.2*  An  FCM 
generally  must  notify  the  CFTC  of 
potential  capital  impairment  if  the  ratio 
of  its  total  adjusted  net  capital  to  CFTC 
required  minimums  falls  below  150%.^ 
Rule  17f-6,  as  proposed,  would  have 
required  an  FCM  holding  fimd  assets  to 


have  at  least  $20  miUion  in  adjusted  net 
capital  in  excess  of  the  CFTC's  net 
capital  requirements.  In  addition,  the 
FCM's  adjusted  net  capital  would  have 
had  to  equal  or  exceed  250%  of  the 
CFTC's  required  minimum.^ 

Commenters  were  divided  on  the 
proposed  approach.  Commenters 
opposing  the  additional  capital 
requirements  suggested  that,  because 
the  CFTC  net  capital  requirements  serve 
to  protect  assets  in  an  FCM's  custody 
from  loss  due  to  misappropriation  or  the 
FCM's  insolvency,  additional  capital 
standards  are  not  necessary.  The 
Commission  agrees  that  the  CFTC  net 
capital  requirements  are  designed  to 
safeguard  fimd  assets  in  an  FCM's 
custody."  Therefore,  rule  17f-6,  as 
adopted,  does  not  require  FCM 
custodians  to  meet  additional -capital 
standards. 

2.  Affiliated  FCM  Arrangements 

As  proposed,  rule  17f-6  would  have 
broadly  prohibited  a  fund  from  placing 
assets  with  any  FCM  that  is  an  affiliated 
person  of  the  fimd  or  an  affiliated 
person  of  such  person.^  This  provision 
is  being  adopted  substantially  as 
proposed.^  While  some  commenters 
viewed  the  scope  of  this  provision  as 
too  restrictive,  custody  by  fimd  affiliates 
raises  additional  investor  protection 
concerns.* 

C.  Domestic  and  Foreign  Commodity 
Transactions 

As  proposed,  rule  17f-6  would  have 
permitted  a  fund  to  place  assets  with  an 
FCM  only  in  connection  with  domestic 
conunodity  transactions.  The  proposed 
rule  would  not  have  permitted  a  fund  to 
place  assets  with  an  FCM  in  connection 


of  director*  to  protect  the  interests  of  fund 
shareholders.  See,  e.g.,  Burks  v.  Laskar,  441  U.S. 
471,  484  (1979). 

"  See  rule  17f-6(bM4)  |17  CFR  270.17f-«(b)(4)l 
(defining  'Tutures  Commission  Merchant").  The 
FCM  may,  in  turn,  place  the  initial  margin  with 
certain  other  market  participants,  such  as  a  clearing 
organization,  to  efiact  the  fund's  transactions.  See 
rule  17f-6(aKl)(ii)  (17  CFR  270.17f-6(a)(l)(ii)l. 

"  See  tupra  notes  lS-17  and  infra  note  33.  and 
accompanying  text 

^  See  supra  note  6  and  accompanying  text. 

WCFTC  rule  1.17  (17  CFR  1.171;  17  CFR 
240.1Sc3-l(a).  

»CFTC  rule  1.12  (17  CFR  1.12).  The  CFTC 
recently  amended  rule  1.12  to  strengthen  its 
provisions  concerning  eariy  warning  to  the  CFTC  In 
the  event  of  FCM  capital  impairment  Early 
Warning  Reporting  Requirements,  Minimum 
Finaitcial  RequirenMnts,  Prepayment  of 
Si^Mrdinatad  Debt.  GitMS  Collection  of  Exdunge- 
Set  Margin  for  Omnibus  Accounts  and  Capital 
Charge  on  Reoeivablea  bom  Foreign  Brokers  (Apr. 
25, 1996)  (61  FR  19177  (May  1, 1996)1  (hereinafter 
the  CFTC  Eariy  Warning  Releaae). 


,  supra  note,  at  nn.97-9e 


»  See  Proposing  Reles 
and  accompanying  text. 

"  See,  e.g.,  CFTC  Eariy  Warning  Release,  mipta 
note  25. 

*  See  Propoaing  Ralaese,  supra  note,  at  im.104- 
106  and  accompanying  text;  Investment  Company 
Act  section  2(a)(3)  (15  U.S.C  808-2(a)(3)l  (defining 
affiliated  person). 

»Rule  17f-6(b)(4)  (17  CFR  270.17f-6(bK4)l.  Tll« 
prohibition  has  been  incorporated  into  the 
definitian  of  "Futures  Commission  Merchant" 

*>Far  example,  to  guard  «g«i"«»  potential  ^Maa* 
resulting  from  control  over  fund  aaaeta  by  related 
persons  in  other  contexts,  rule  17f-2,  the 
Commission's  rule  governing  self-custody 
arrangements,  has  been  read  to  require  fund 
affiliates  to  comply  with  iu  provisioiu  or  eetabliah 
other  appropriate  safeguards.  See,  e^.,  Pegasus 
Income  and  Capital  Fund,  Inc.  (pub.  avail.  Dec  31. 
1977]  (custody  by  adviser-bank).  One  oommantar 
acknowledged  the  risks  that  could  be  presented  fajr 
affiliated  custody  and  suggested  that  safeguards 
similar  to  those  in  rule  17f-2  could  be  nqoired  for 
affiliated  FCM  arrangements. 
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with  commodity  tnmaactians  traded  on 
a  foreign  exchange.  Commenten 
strongly  urged  the  Coirmission  to 
expand  rule  17f-6  to  permit  FCM 
custody  in  connection  with  foreign 
exchange-traded  transactions.  In 
support  of  this  approach,  commenters 
dted  the  custodial  protections  imder  the 
CEA  applicable  to  these  transactions 
and  noted  the  importance  of 
intematioaal  commodity  trading  in 
achieving  fimd  management  and 
hedging  objectives. 

Upon  further  consideration  of  the 
issue,  the  Commission  has  decided  to 
permit  a  fund  to  place  assets  with  a 
registered  FCM  in  connection  with 
commodity  trades  effected  on  both 
domestic  and  foreign  exchanges.^'  As  in 
the  case  of  domestic  transactions,  an 
FCM  holding  the  assets  of  U.S. 
customers  in  connection  with  foreign 
commodity  transactions  is  subject  to 
CFTC  regulations  designed  to  protect 
those  assets.^  These  regulations  require 


>•  See  nil*  17f-«(bM2Xi)  and  (ii)  (17  CFR  270.171^ 
0(b)(2K!}  and  (il))  (defining  "Exchange-Traded 
Futum  Contract!  and  Commodity  Options"  for 
purposes  of  domestic  and  foreign  transactions, 
respectively  J.  Certain  foreign-related  commodity 
tnnaactions  trade  on  U.S.  exchanges.  These 
iMDMCtions,  which  may  involve  placing  fund 
mafgin  outside  the  United  States,  include  futures 
contracts  and  commodity  options  involving  foreign 
currencies  and  those  effected  through  electronic 
links  between  U.S.  and  foreign  exchanges. 
Consistent  tirith  CFTC  rules  and  commodity 
tettiement  practices,  a  fund  engaging  in  foreign 
currency  transactions  on  domestic  exchanges  or 
placing  margin  overseas  in  connection  with 
domestic  trades  may  enter  into  subordination 
In  these  agreements,  commodity 
I  agree  tiiat.  if  their  FCM  becomes 
insolvent  and  there  is  a  margin  shortfall,  claims  to 
margin  securixig  their  trades  will  be  subordinated  to 
the  claims  of  customers  whose  accounts  are 
deoominated  in  U.S.  dollars  or  held  in  the  United 
States.  See  CFTC  Financial  and  Segregation 
Intarpreution  No.  12  (53  FR  46911  (Nov.  21, 1968)1 
(the  subordination  requirement  seeks  to  tie  the  rislcs 
of  a  piarticular  jurisdiction  or  currency  to  customers 
engaging  in  commodity  transactions  relative  to  that 
jurisdiction  or  currency).  See  aJso  Proposing 
Raleese,  svprr:  note  ,  at  nn.148-152  and 
accompanying  text  In  the  case  of  commodity 
transactioiu  effected  on  foreign  exchanges,  a 
subordiivation  agreement  is  not  required.  In  FCM 
banlLTuptcy  proceedings,  when  a  fund's  assets 
relating  to  foreign  exchange-traded  transaaions  are 
held  in  one  or  more  foreign  currencies,  the  fund 
may  be  subject  to  the  risks  of  foreign  currency 
fluctuations  of  assets  held  on  behalf  of  other 
customers  in  other  foreign  currencies. 

MCFTC  rules  30.1  to  .11  (17  CFR  30.1  to  .11);  $ee 
tupra  notes — and  accompanying  text  In  early  1995. 
Barings  PLC  a  British  investment  bank,  failed  after 
saSning  losses  of  approximately  S\  billion  from 
conmodity  transactions  effected  on  the  Singapore 
Monetary  Exchange.  Following  Barings'  collapse, 
commodity  regulators  from  sixteen  countries  agiaad 
in  the  "Windsor  IDeclaratioD"  on  principles  aimed 
at  improving  communications  among  conunodny 
regulators  and  enhancing  surveillance  of  risiu  taken 
by  commodity  market  participants.  Among  the 
issues  addressed  was  the  protection  of  customer 
aiaeCi  See  Suzanne  McGee,  Futures  ReguUiton 
A^m  to  Cooperute  Globally.  Wall  St.  ).  CIS  (May 
18. 1996):  BnU  0.  Fromson.  Beguhton  Adopt 


the  FCM  to  be  registered  under  the  GEA, 
and  thus  subject  to,  among  other  things, 
the  secured  amoimt  and  CFTC  net 
capital  requirements.^^  Consistent  with 
commodity  trading  practices,  the  rule 
permits  FCMs  to  place  fund  assets  with 
a  clearing  organization  and  certain  other 
market  participants  as  appropriate  to 
effect  foreign  commodity  transactions.^ 

D.  Assets  Held  in  FCM  Custody 

1.  Initial  Margin 

As  proposed,  rule  17f-6  would  have 
permitted  a  fund  to  place  and  maintain 
assets  with  an  FCM  in  amounts 
necessary  to  effect  its  commodity  trades. 
Consistent  with  commodity  settlement 
practices,  the  proposed  rule  would  have 
allowed  a  fund  to  maintain  assets  with 
an  FCM  to  meet  exchange-imposed 
minimimi  margin  requirements,  as  well 
as  any  additional  requirements  imposed 
by  the  FCM.  Three  commenters 
supported  the  proposed  approach.  One 
commenter  recommended  that  the  rule 
limit  FCM  custody  of  fund  margin  to  the 
minimum  requirements  established  by 
an  exchange. 

The  Commission  is  adopting  this 

provision  of  the  rule  as  proposed.  Rule 
17f-6  permits  funds  to  meet  FCM 
margin  requirements  that  exceed  those 
of  an  exchange.^'  Limiting  FCM  custody 
of  initial  fund  margin  to  exchange 
requirements  is  not  necessary  to 
safeguard  fund  assets.  Such  a  limitation 
also  would  be  inconsistent  with 
commodity  settlement  practices,  since 
FCMs  typically  impose  higher  margin 
requirements  than  the  margin 


CriMit  Measures,  Wash.  Post  DlS  (May  18. 1995). 

Earlier  this  year,  coounodity  exchanges  and 
regulators  from  various  countries  agreed  on  specific 
information-sharing  measures.  Suzaniw  McGea, 
Two  Informatjon- Sharing  Pacts  Signed  By  50 
Exchanget  and  13  ReguJaton,  Wall  St. ).  A7B  (Mar. 
18.  1996). 

»CEA  section  4d(l)  |7  U.S.C  6d(l)I:  CFTC  rules 
3.10.  30.4  (17  CFK  3.10,  30.4|.  The  CFTC  granU  to 
certain  foreign  commodity  brokers  exemptions  from 
requirements  under  the  (TTC's  rules  relating  to 
transactions  effected  on  foreign  exchanges, 
including  FCM  registration.  CFTC  rule  30.10  (17 
CFR  30.10).  The  CFTC  granU  the  exemption  based 
on  a  determination  that  the  foreign  broker  is  subject 
to  comparable  regulation  in  its  home  country. 
Because  of  uncertainties  arising  from  dlSaring 
regulatory  schemes  among  various  jurisdictions, 
aapecially  those  involving  the  bankruptcies  of 
commodities  brokers,  rule  17f-6  permits  funds  to 
use  only  ragistared  FOkU. 

^See  infra  note  and  accompanying  text 
(discussing  provisions  of  rule  1 7f--6  that  permit  an 
FCM  to  transfer  food  margin  to  another  registered 
FCM,  a  clearing  organization,  a  member  of  a  foreign 
board  of  trade,  or  a  U.S.  or  foreign  bank). 

"Rule  17{-«(a)  (17  CFR  2/0.17t-S(a)|.  CunenUy, 
only  the  writer  of  a  comnxMlity  option  is  required 
to  post  margin  with  an  FCM.  Rule  17f-e,  therefore, 
does  not  apply  to  funds  that  purt:hase  tximnxKlity 
optitms  through  payment  of  an  option  premium. 
See  tupra  note  and  accocopanying  text 


requirements  established  by 
exchanges.^ 

2.  Gains  on  Commodity  Transactions 

Once  a  customer  establishes  a 
position  with  an  FCM,  it  is  marked  to 
maricet  at  least  daily  to  reflect  gains  and 
losses  in  the  position's  value.  Gains  on 
conunodity  transactions  are  available  for 
collection  by  commodity  customers  on 
the  next  business  day  following  the 
crediting  of  the  gain  by  the  clearing 
organization.^  In  the  event  of  an  FCM's 
bankruptcy,  if  there  are  insufficient 
assets  to  cover  all  customer  claims, 
commodity  gains  in  the  FCM's 
possession  may  be  distributed  on  a  pro 
rata  basis  to  all  of  the  FCM's  customera. 
Allowing  unlimited  amounts  of 
commodity  gains  to  be  maintained  in  an 
FCM's  custody  would  subject  fund 
assets  to  unnecessary  risks.H^ 

As  proposed,  rule  17f-6  would  have 
permitted  a  fund  to  maintain  with  the 


^Fink  a  Feduniak,  supra  note,  at  137.  An  FCM, 
for  example,  may  impose  higher  initial  margin 
requirements  based  on  market  volatility  or  to  retain 
a  cushion  in  the  event  an  exchange  subsequently 
raises  its  margin  requirements.  Id.  at  137-136. 

Exchange  rules  or  the  procedures  of  the  FCM  also 
may  restrict  the  types  of  assets  that  may  be  used  to 
satisfy  margin  requirements.  A  fund  iruiy  borrow 
assets  from  an  FCM  to  meet  margin  requirements 
so  long  as  the  arrangement  is  consistent  with 
secrtion  18  of  the  Investment  Company  Act  (IS 
U.S.C  80a-18).  Section  IS  restricu  the 
circumstances  under  which  funds  may  borrow  from 
other  persons.  Borrowing  assets  from  an  FCM  will 
not  be  deemed  to  violate  section  18,  in  the  case  of 
an  open-end  fund,  or  be  subject  to  that  section's 
asset  coverage  requirements,  in  the  case  of  a  cloaed- 
end  fund,  if  the  fund  sets  aside  or  provides  the  PCM 
with  liquid  assets  that  collateralize  100%  of  the 
market  value  of  the  loan.  See.  e.g.,  Merrill  Lynch 
Asset  Management,  UP.  (pubi  avail.  July  2, 1996). 
See  a7so  1  lliomas  P.  Lenike  et  ai.  Regulation  of 
Investment  Companies,  section  8.06(l][a)(ii]  (1996) 
(by  setting  aside  fund  assets  or  otherwise  covering 
its  exposure,  a  fund  avoids  the  restrictioiu  of 
section  18(f)):  1  Thomas  A.  Russo.  Regulation  of  the 
Commodities  Futures  and  Options  Markets  section 
1.20  (1083  k  Supp.  1993)  (FCM  asset  lending 
arrangements  typically  are  fully  collateralized). 

'^A  party  to  a  futures  contract  suffering  a  loss  on 
its  position  makas  a  payment  (variation  margin)  in 
the  amount  of  the  loss,  which  is  available  for 
collection  by  the  other  party  to  the  contract  on  the 
next  business  day.  See  supra  note  5.  While  an 
option  writer  suffering  s  loss  on  its  position 
similarly  makes  a  pajrment  covering  the  loss,  the 
payment  is  held  by  the  clearing  organization  on 
behalf  of  the  option  holder  until  the  option  is 
exercised:  in  the  event  of  subsequent  gains  in  the 
writer's  position,  the  writer  would  be  entitled  to 
collect  the  gains  from  its  previous  payments  held 
by  the  clearing  organizatioiL 

"  See  Interpretation  No.  10,  supra  note  12.  at 
7133  n.15  (indicating  that  gains  on  commodity 
transactioiu  should  be  collected  daily).  See atto' 
iupra  note  11  and  accompanying  text.  For  funds 
that  use  third  pwrty  accounts,  gains  on  commodity 
positfons  are  paid  directly  by  an  FCM  to  the  fund 
without  flowing  through  or  being  held  in  the  third 
party  account  Goldman  Sachs  ft  Co.  (pub.  avail. 
May  2, 1086).  Consequently,  the  rule's  de  minimi* 
limitation  on  the  amount  of  gaiiu  in  an  FCM's 
custody  eSactively  is  required  for  third  party 
arrangenMnts. 


.-* 
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FCM  de  minimis  amounts  of  gains  on 
fund  conunodity  transactions;  gains 
excdeding  the  de  minimis  threshold 
could  be  held  by  an  FCM  only  until  the 
next  business  day.  One  commenter 
supported  the  proposed  approach.  Four 
other  conunenters  indicated  that  the 
amount  of  commodity  gains  held  by  an 
FCM  should  be  determined  by  the  FCM 
and  the  fund  on  an  individual  basis. 
Rule  1 7f-6,  as  adopted,  retains  the 
proposed  requirement  governing 
commodity  gains  in  FC^  custody .» 
This  approach  gives  funds  the  flexibility 
of  not  having  to  withdraw  de  minimis 
amotmts  of  gains  from  FCM  custody, 
while  limiting  the  potential  for  fund 
assets  to  be  used  to  satisfy  the  claims  of 
other  customers  in  the  event  of  the 
FCM's  bankruptcy. 

E.  Contract  Requirements  and 
Custodians  Used  To  Effect  Commodity 
Transactions 

As  proposed,  rule  17f-6  would  have 
required  a  fund  to  enter  into  a  written 
contract  with  an  FCM  custodian,  in 
which  the  FCM  would  agree  to  adhere 
to  the  CEA  and  CFTC  segregation 
requirements  and  to  furnish  the 
Commission  with  information 
concerning  the  FCM's  custody  of  fund 
margin.  The  proposed  rule  also  would 
have  required  certain  contract 
provisions  relating  to  the  transfer  of 
fund  assets  for  clearing  pxuposes.^ 

The  adopted  rule  reUiins  these 
requirements,  modified  to  reflect  the  use 
of  FCM  custodians  in  connection  with 
foreign  exchange-traded  transactions.^' 
Thus,  in  addition  to  requiring 
compliance  with  the  segregation 
requirements  for  domestic  trades,  the 
contract  must  require  the  FCM  to 
comply  with  the  secured  amount 
requirements  in  connection  with  any 
foreign  transactions.'*^  The  FCM  also 


"Rule  r7f-6(aM2)  ll7  CFR  270.1 7f-6(a)(2)).         v 
Lonei  paid  to  an  FCM  dua  to  declines  in  a  fund's 
commodity  positions  represent  discharged 
liabilities  and  not  fund  assets  under  section  17(f). 
.  Montgomery  Street  Income  Securities,  Inc.  (pub. 
avail.  Apr.  11,  1983}.  Losses  paid  to  an  FCM, 
thoefore,  are  not  subject  to  rule  17f-6. 

*>The  proposal  would  have  required  the  PCM  to 
agree  that  any  transfer  of  fund  assets  fbr  clearing 
purposes  would  be  to  another  FCM  that  met  the 
requirements  of  the  rule  (other  than  the  requirement 
of  a  contract  with  the  fund).  The  FCM  also  would 
have  been  permitted  to  place  fund  margin  with  a 
clearing  organization  or  a  banL 

*'  Rule  17f-6(a)(l)<i)  to  (iU)  (17  CFR  270.17^ 

6(aXl)(i)to(iU)l. 

«Last  year,  the  CFTC  adopted  rules  creating  a 
.lew  market  for  eligible  professional  investors. 
Section  4(cJ  Contract  Market  Transactions;  Swap 
Agreements,  60  FR  51323  (Oct  2. 1995);  CFTC  rules 
36.1  e(  $eq.  (17  CFR  36.1  et  seq.]  Transactions  in 
the  new  market  by  eligible  investors,  which  include 
funds  with  total  asiots  exceeding  S5  million,  are 
exempt  from  many  of  the  requir«mants  und«  the 
CEA  and  rclatad  CFTC  rulM.  TIm  GPTC  iuIm 


must  agree  that  any  other  FCM  used  to 
efi'ect  transactions  will  be  registered 
with  the  CFTC.  comply  with  the  CFTC 
segregation  or  secured  amount 
requirements,  and  not  be  affiliated  with 
the  fimd.  Consistent  with  commodity 
settlement  practices,  rule  17f-6  permits 
an  PCM  to  place  fund  margin  with  a 
clearing  organization,  a  member  of  a 
foreign  board  of  trade,  or  a  U.S.  or 
foreign  hank.  The  FCM  must  agree  to 
obtain  from  each  entity  used  for  clearing 
purposes,  including  any  other  FCM,  an 
acknowledgment  that  the  fund's  assets 
are  held  on  behalf  of  the  FCM's 
customers  in  accordance  with 
provisions  imder  the  CEA.'*^ 

F.  Withdrawal  of  Assets  From  FCM 
Custody 

As  proposed,  rule  17f-6  would  have 
required  a  fund  to  withdraw  its  assets 
from  an  FCM  promptly  in  the  event  the 
fund's  FCM  arrangements  no  longer 
complied  with  the  requirements  of  the 
rule.  The  Proposing  Release  suggested 
that  asset  withdrawals  would  be 
expected  to  be  made  within  five  days  of 
the  event  triggering  the  withdrawal.** 
Rule  17f-6,  as  adopted,  requires  asset 
withdrawals  to  be  made  as  soon  as 
reasonably  practicable.*^  Although  a 
five-day  standard  appears  to  be  a 


applicable  to  the  new  professional  trading  market, 
however,  do  not  htieci  requirements  relating  to, 
among  other  things,  segregation  and  FCM  net 
capital.  Coiuequently,  funds  may  participate  in  the 
new  professional  trading  market  and  use  FCM 
custodians  under  rule  17f-6. 

oRule  17f-6(a)(l)(ii)  (17  CFR  270.17f-6(aXl)(ii)l. 
See  CFTC  rules  1.20,  30.7(c)  (17  CFR  1.20,  30.7(c)l 
(requiring  this  acknowledgment).  See  also  rule  17f- 
6(b)(1)  117  CFR  270.17f-6(b)(l))  (defining  "Clearing 
OrganixaUon"):  rule  17f-6(b)(5)  117  CFR  270.171- 
6(b)(5)]  (defining  "U.S.  or  Foreign  Bank").  Proposed 
rule  17f-6  would  have  required  that  any  bank  used 
to  hold  fund  assets  have  a  minimum  capitalization 
of  $500,000.  The  adopted  rule  does  not  impose  this 
requirement  because  the  CFTC  addresses  the  creuit- 
worthiness  of  these  depositories.  See,  e.g.,  CFTC 
Advisory  87-5  (Dec.  17, 1967).  The  Proposing 
Release  requested  comment  on  requiring  a  number 
of  other  contract  provisions.  In  particular,  the 
Proposing  Release  requested  comment  t«^etber 
fund  contracts  should  require  FCMs:  (i)  to  provide 
information  at  the  request  of  the  fund's  accountants, 
(ii)  to  maintain  specific  records  or  furnish  funds 
with  specific  reports  concerning  their  margin 
accounts,  and  (iii)  to  indemnify  funds  or  iiuure 
fund  assets  against  iran-trading  margin  losses. 
While  one  commenter  favored  these  additional 
requirements,  most  commenters  indicated  that  they 
are  unnecessary.  Rule  17f-6  does  not  include  these 
requirements,  since  either  CFTC  regulations  address 
these  issues  (such  as  recordkeeping)  or  these 
matters  (such  as  accountants'  access  and 
indemnification)  can  be  negotiated  between  the 
fund  and  the  FCM. 

«*Pro(>osing  Release,  supra  note  1,  at  a  129  and 
accompanying  text. 

••Rule  17f-6(a)(3)  (17  CFR  270.17f-6(aK3)l.  See 
Custody  of  Investment  Company  Assets  Outside  the 
United  States,  supra  note  19  (proposing  a  similar 
approach  for  custody  anangements  involving 
fawigD  Mctiritiai). 


generaUy  appropriate  length  of  time,*' 
any  asset  withdrawals  imder  the  rule 
would  be  subject  to  circumstances  (such 
as  the  size  or  number  of  a  fund's 
positions)  that  indicate  a  longer  period 
of  time  would  be  reasonable. 

m.  Cost/Benefit  Analysts 

Rule  17f-6  should  not  impose  any 
burdens  on  fimds.  Rather,  the  rule 
should  benefit  funds  by  permitting,  but 
not  requiring,  fund  margin  to  be 
maintained  directly  with  FCMs  instead 
of  in  third  party  accoimts.  Hie 
requirements  of  rule  17f-^  are 
consistent  with  those  of  the  CEA  and 
CFTC  rules.  The  rule  gives  funds  the 
option  of  placing  with  FCMs  m<irgin  in 
the  same  manner  as  other  participants 
in  the  ctnnmodity  markets. 

IV.  Summary  of  Regulatory  Flexibiiity 
Analysis 

A  siunmary  of  the  Initial  Regulatory 
Flexibility  Analysis,  whidi  was 
prepared  in  accordance  with  5  U.S.C 
603,  was  published  in  Investment 
Company  Act  Release  No.  20313.  No 
comments  were  received  on  this 
analysis.  The  Commission  has  prepared 
.^a  Final  Regulatory  Flexibility  Analysis 
in  accordance  with  5  U.S.C.  604.  The 
Analysis  states  that  the  new  rule  will 
permit  funds  to  maintain  their  assets 
with  FCMs  and  other  entities  used  for 
settlement  purposes  in  connection  with 
futures  contracts  and  commodity 
options  traded  on  a  U.S.  or  foreign 
exchange.  The  Analysis  explains  that 
the  rule  provides  flexibility  and 
custodial  protections  in  a  way  that 
should  minimize  any  impact  on,  or  cost 
to,  small  business.  Cost-benefit 
information  reflected  in  the  "Cost/ 
Benefit  Analysis"  section  of  this  Release 
also  is  reflected  in  the  Analysis.  A  copy 
of  the  Pinal  Regulatory  Flexibihty 
Analysis  may  be  obtained  by  contacting 
Nadya  B.  Roytblat,  Mail  Stop  10-2.     .  _ 
Securities  and  Exchange  CommissicHi,. 
450  Fifth  Street,  N.W.,  Washington,  D.C 
20549. 

V.  SUtntory  Authority 

The  Commission  is  adopting  rule  17f- 
6  under  sections  6(c)  and  38(a)  of  the 
Investment  Company  Act  [IS  U.S.C. 
80a-6(c),  -37(a)J. 

List  of  Subiects  in  17  CFR  Part  270 

Investment  companies,  Reporting  and 
recordkeeping  requirements,  Securities. 

Text  of  Adapted  Rule 

For  the  reasons  set  out  in  the 
preamble.  Title  17,  Qiapter  D  of  the 


«Cy.  CFTC  rule  190.02(e)  (17  CFR  190.02(e)] 
(giving  a  trustee  in  FCM  bankruptcy  proceedings 
four  days  to  tnnsfar  open  comniorflty  poaltions). 
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Code  of  Federal  Regulations  is  amended 
as  foUows: 

PART  270— RULES  AND 
REGULATIONS,  INVESTMENT 
COMPANY  ACT  OF  1940 

1.  The  authority  citation  for  Part  270 
bontinues  to  read,  in  part,  as  follows: 

Aiithorit]r:  15  U.S.C.  80a-l  atseq..  80e-37, 
80a-39  unless  otherwise  noted; 


2.  By  adding  §  27Q.17f-6  to  read  as 
follows: 

|27ai7T-6    Custody  of  InvMtment 
eompany  assets  wKh  Futures  Co<nmission 
MsichsnU  snd  Commodity  Clesrlng 


(a)  A  Fund  may  place  and  maintain 
cash,  securities,  and  similar  investments 
with  a  Futures  Commission  Merchant  in 
amounts  necessary  to  effect  the  Fund's 
transactions  in  Exchange-Traded 
Futures  Contracts  and  Commodity 
Options,  Provided  that: 

(1)  The  manner  in  which  the  Futures 
Commission  Merchant  maintains  the 
Fund's  assets  shall  be  governed  by  a 
Mrritten  contract,  which  provides  that: 

(i)  The  Futures  Commission  Merchant 
^lall  comply  with  the  segregation 
requirements  of  section  4d(2)  of  the 
Commodity  Exchange  Act  (7  U.S.C. 
6d(2))  and  the  rules  thereunder  (17  CFR 
Chapter  I)  or.  if  applicable,  the  secured 
amoimt  requirements  of  rule  30.7  under 
the  Commodity  Exchange  Act  (17  CFR 
30.7); 

(ii)  The  Futures  Commission 
Mochant,  as  appropriate  to  diePund's 
transactions  and  in  accordance  with  the 
Commodity  Exchange  Act  (7  U.S.C  1 
through  25)  and  the  rules  and 
regulations  thereimder  (including  17 
CFR  part  30),  may  place  and  maintain 
the  Fund's  assets  to  effect  the  Fund's 
transactions  with  another  Futures 
Commission  Merchant,  a  Clearing 
Organization,  a  U.S.  or  Foreign  Bank,  or 
a  member  of  a  foreign  board  of  trade, 
and  shall  obtain  an  acknowledgment,  as 
required  under  rules  1.20(a)  or  30.7(c) 
under  the  Commodity  Exchange  Act  [17 
CFR  1.20(a)  or  30.7(c)l,  as  appUcable, 
that  such  assets  are  held  on  behalf  of  the 
Futures  Commission  Merchant's 
customers  in  accordance  with  the 
provisions  of  the  Commodity  Exchange 
Act;  and 

(iii)  The  Futures  Commission 
Merchant  shall  promptly  furnish  copies 
of  or  extracts  from  the  Futxires 
Commission  Merchant's  records  or  such 
other  information  pertaining  to  the 
Fund's  assets  as  the  Commission 
through  its  employees  or  agents  may 
request. 


(2)  Any  gains  on  the  Ftmd's 
transactions,  other  than  de  minimis 
amoimts,  may  be  maintained  with  the 
Futures  Commission  Merchant  only 
imtil  the  next  business  day  following 
receipt. 

(3)  If  the  custodial  arrangement  no 
longer  meets  the  reqiurements  of  this 
section,  the  Fimd  shall  withdraw  its 
assets  from  the  Futures  Commission 
Merchant  as  soon  as  reasonably 
practicable. 

(b)  For  purposes  of  this  section: 

(1)  Clearing  Organization  means  a 
clearing  organization  as  defined  in  rule 
1.3(d)  under  the  Commodity  Exchange 
Act  (17  CFR  1.3(d))  and  includes  a 
clearing  organization  for  a  foreign  board 
oftrade. 

(2)  Exchange-Traded  Futures 
Contracts  and  Commodity  Options 
means  commodity  futiues  contracts, 
options  on  commodity  futures  contracts, 
and  options  on  physical  commodities 
traded  on  or  subject  to  the  rules  of: 

(i)  Any  contract  market  designated  for 
trading  such  transactions  imder  the 
Commodity  Exchange  Act  and  the  rules 
thereunder,  or 

(ii)  Any  board  of  trade  or  exchange 
outside  the  United  States,  as 
contemplated  in  Part  30  under  the 
Commodity  Exchange  Act. 

(3)  Fund  means  an  investment 
company  registered  imder  the  Act  (15 
U.S.C.  80a-l  et  seq.). 

(4)  Futures  Commission  Merchant 
means  any  person  that  is  registered  as 
a  futiues  commission  merchant  under 
the  Commodity  Exchange  Act  and  that 
is  not  an  affiUated  person  of  the  Fund 
or  an  affihated  person  of  such  person. 

(5)  U.S.  or  Foreign  Bank  means  a 
bank,  as  defined  in  section  2(a)(5)  of  the 
Act  (15  U.S.C.  80a-2(a)(5)),  or  a  banking 
institution  or  trust  company  that  is 
incorporated  or  organized  under  the 
laws  of  a  coimtry  other  than  the  United 
States  and  that  is  regulated  as  such  by 
the  country's  government  or  an  agency 
thereof. 

Dated:  December  11, 1996. 

By  the  Commission.  .        ' 

Margaret  H.  McFaiiand,      . 
Deputy  Secretary. 

[FR  Doc  96-31891  Filed  12-16-96;  8:45  am) 
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DEPARTMENT  OF  THE  TREASURY 

Intamal  Revenue  Service 

26  CFR  Parti 

[TD8682] 

RM  154«-nAR57 

Reissuance  of  Mortgage  Credit 
Certificates 

agency:  Internal  Revenue  Service  (IRS). 

Treasury. 

ACTION:  Final  and  temporary 

regulations. 

SUMMARY:  This  document  contains  final 
regulations  relating  to  the  reissuance  of 
mortgage  credit  certificates.  Changes  to 
the  applicable  law  were  made  by  the 
Tax  Reform  Act  of  1984.  The  regulations 
provide  guidance  to  issuers  and  holders 
of  mortgage  credit  certificates. 
EFFECTIVE  DATE:  These  regulations  are 
effective  December  17. 1996. 
FOR  FURTHER  INFORMATION  CONTACT:  L. 
Michael  Wachtel,  (202)  622-3980  (not  a 
toll-free  niunber). 

SUPPt.EMENTARY  INFORMATION: 

Background 

This  docionent  adds  final  regulations 
to  the  Income  Tax  Regulations  (26  CFR 
part  1)  to  provide  guidance  imder 
section  25(e)(4)  of  the  Internal  Revenue 
Code  (Code)  with  respect  to  the 
reissuance  of  mortgage  credit 
certificates.  Section  25(e)(4)  was  added 
to  the  Code  by  section  612  of  the  Tax 
Reform  Act  of  1984,  98  Stat.  494,  905. 

On  December  22,  1993,  temporary 
regulations  (TO  8502)  relating  to 
refinancing  under  section  25(e)(4)  were 
published  in  the  Federal  Re^ster  (58 
FR  67689).  A  notice  of  proposed 
rulemaking  (REG-209574-92, 
previously  FI-47-92)  cross-referencing 
the  temporary  regulations  was 
pubUshed  in  the  Federal  Register  for 
the  same  day  (58  FR  67744). 

Written  comments  responding  to 
these  notices  were  received.  There  were 
no  requests  to  appear  in  response  to 
publication  of  a  notice  of  a  hearing  in 
the  Federal  Register  (61  FR  15204). 
Therefore,  no  pubUc  hearing  was  held. 
After  consideration  of  all  the  comments, 
the  proposed  regulations  under  section 
25(e)(4)  are  adopted  as  revised  by  this 
Treasiuy  decision,  and  the 
corresponding  temporary  regulations  are 
removed.  The  comments  and  revisions 
are  discussed  below. 

Explanation  of  Provisions  and 
Summary  of  Comments 

The  temporary  regulations  permit  the 
reissuance  of  a  mortgage  credit 
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certificate  on  or  after  £)ecember  22, 
1992,  but  no  later  than  1  year  after  the 
date  of  the  refinancing.  Commentators 
thought  this  unnecessarily  limited 
eligibility  for  the  reissuance  of  a 
certificate  and  limited  the  flexibility  of 
State  and  local  governments.  The  final 
regulations,  reflecting  the  goal  of  giving 
State  and  local  governments  maximum 
flexibility  to  administer  mortgage  credit 
certificate  programs,  remove  these 
limits.  A  State  or  local  govermnent  may 
reissue  a  certificate  to  any  person  who 
refiiumced  a  mortgage  for  which  a 
mortgage  credit  certificate  was  issued 
and  who  meets  the  other  requirements 
for  a  reissued  certificate.  The  credit  for 
prior  years  is  available  to  the  extent  that 
the  certificate  holder  may  file  a  claim 
for  refund. 

The  temporary  regulations  provide 
that  the  certified  mortgage  indebtedness 
amount  on  the  reissued  certificate 
cannot  exceed  the  remaining  balance  of 
the  certified  mortgage  indebtedness 
amoimt  oathe  existing  certificate. 
Commentators  suggested  that  the  final 
regulations  permit  the  indebtedness 
amount  on  the  reissued  certificate  to 
include  costs  such  as  closing  costs  of 
the  refinancing  loan.  This 
recommendation  was  not  implemented 
in  the  final  regulations  because  section 
25(e)(4]  of  the  Code  limits  the  amount 
of  the  reissued  certificate  to  the 
outstanding  balance  of  the  existing 
certificate. 

The  temporary  regulations  provide 
that  the  reissued  certificate  may  not 
result  in  an  increase  in  the  credit  that 
would  otherwise  have  been  allowable  to 
the  holder  imder  the  existing  certificate 
for  any  taxable  year,  hi  the  case  of  a 
series  of  refinancings,  the  amount 
allowable  on  the  refinanced  loan  would 
be  the  amount  allowable  on  the  original 
loan,  rather  than  the  immediately 
preceding  refinanced  loan.  . '  , 

A  holder  of  a  mortgage  credit 
certificate  who  refinances  a  fixed  rate 
loan  can  determine  the  amount  of 
interest  that  would  have  been  paid  for 
any  taxable  year  on  the  refinanced  loan 
fit}m  an  amortization  schediile  that 
projects  inlurest  and  principal  payments 
over  the  life  of  the  loan.  By  applying  the 
mortgage  credit  rate  to  the  amoimt  of 
interest,  the  holder  can  calculate  the 
amount  of  tax  credit  that  would  have 
been  allowable  for  the  taxable  year. 

The  amount  of  tax  credit  that  would 
have  been  allowable  for  a  taxable  year 
is  not  as  easily  calculated  by  a  holder 
of  a  mortgage  credit  certificate  who 
refinances  a  variable  rate  loan  because 
the  holder  caimot  project  an 
amortization  schedule  for  the  refinanced 
loan.  Instead,  each  year  the  holder  must 
calculate  the  amoimt  of  interest  that 


would  have  been  paid  on  the  refinanced 
loan  under  the  interest  rate  in  effect  for 
that  year  and  then  calculate  the  tax 
credit  that  would  have  been  allowable. 
This  procedure  was  described  as 
burdensome  by  various  commentators. 

The  final  regulations  continue  to 
reflect  the  statutory  requirement  that  the 
reissued  certificate  not  result  in  an 
increase  in  the  credit  that  would 
otherwise  have  been  allowable  to  the 
certificate  holder  imder  the  existing 
certificate  for  any  taxable  year.  The  final 
regulations,  however,  permit  a 
certificate  holder  who  refinances  a 
variable  rate  loan  with  either  a  variable 
rate  loan  or  a  fixed  rate  loan  to 
determine  the  xamount  of  credit  that 
would  have  been  allowable  by  using  an 
alternative  method  instead  of 
calculating  the  amount  based  on  the 
actual  interest  that  would  have  been 
paid  on  the  refinanced  loan.  Under  the 
alternative  method,  the  credit  that 
would  have  been  allowable  is  computed 
using  an  amortization  schedule  of  a 
hypothetical  self-amortizing  loan  with 
level  payments  projected  to  the  final 
maturity  date  of  the  refinanced  loan. 
The  interest  rate  of  the  hypothetical 
loan  is  the  annual  percentage  rate  (APR) 
of  the  refinancing  loan  determined  for 
purposes  of  the  Federal  Truth  in 
Lending  Act.  The  principal  of  the 
hypothetical  loan  is  the  remaining 
outstanding  balance  of  the  certified 
mortgage  indebtedness  specified  on  the 
existing  certificate. 

A  certificate  holder  who  refinances  a 
variable  rate  loan  may  use  the 
alternative  method  or  may  compute  the 
actual  amount  of  credit  that  would  have 
been  allowable.  However,  the  method 
chosen  must  be  consistently  applied  by 
the  holder  beginning  vdth  ^e  first 
taxable  year  for  which  the  tax  credit 
based  upon  the  reissued  certificate  is 
claimed. 

The  temporary  regulations  do  not 
address  whether  a  refinancing  loan  is  a 
financing  that  is  subject  to  the  recapture 
provisions  of  section  143(m)  if  the 
refinanced  loan  was  not  subject  to 
recapture.  The  final  regulations  provide 
that  the  refinancing  loan  underlying  a 
reissued  mortgage  credit  certificate  that 
replaces  a  mortgage  credit  certificate 
issued  on  or  before  December  31, 1990, 
is  not  a  federally  subsidized 
indebtedness  that  is  subject  to  the 
recapture  provisions  of  section  143(m) 
of  the  Code. 

Commentators  asked  for  clarification 
of  whether  additional  volume  cap  was 
required  in  order  to  reissue  a  mortgage 
credit  certificate  and  whether  additional 
reporting  was  required  by  the  issuer  of 
a  reissued  mortgage  certificate. 
Reissuance  of  a  mortgage  credit 


certificate  relates  to  refinancing  by  a 
mortgage  credit  certificate  holder  of  a 
mortgage  loan  on  the  holder's  principal 
residence.  Volume  cap  was  required  to 
be  obtained  in  connection  v^th  the 
program  under  which  the  original 
certificate  had  been  issued.  Because  the 
reissued  certificate  is  replacing  the 
existing  certificate,  it  is  treated  as  issued 
in  connection  with  the  original  program, 
and  additional  volume  cap  is 
unnecessary  for  the  reissuance.  For 
similar  reasons,  no  additional  reporting 
is  required  by  an  issuer  of  a  reissued 
mortgage  credit  certificate. 

Special  Analyses 

It  has  been  determined  that  this 
Treasury  decision  is  not  a  significant 
regulatory  action  as  defined  in  EO 
12866.  It  also  has  been  determined  that 
section  553(b]  of  the  Administrative 
Procedures  Act  (5  U.S.C.  chapter  5)  does 
not  apply  to  these  regulations,  and 
because  the  notice  of  proposed 
rulemaking  preceding  the  regulations 
was  issued  prior  to  March  29,  1996,  the 
Regulatory  Flexibility  Act  (5  U.S.C. 
chapter  6)  does  not  apply.  Pursuant  to 
section  7805(fj  of  the  Internal  Revenue 
Code,  the  notice  of  proposed  rule 
making  preceding  these  regulations  was 
submitted  to  the  Chief  Counsel  for 
Advocacy  of  the  Small  Business 
Administration  for  comment  on  its 
impact  on  small  business. . 

Drafting  Infbnnation 

The  principal  author  of  these 
regulations  is  L.  Michael  Wachtel, 
Office  of  the  Assistant  Chief  Counsel 
(Financial  Institutions  and  Products), 
IRS.  However,  other  personnel  from  the 
IRS  and  Treasury  Department 
participated  in  their  development. 

List  of  Subjects  in  26  CFR  Part  1 

Income  taxes.  Reporting  and 
recordkeeping  requirements. 

Adoption  of  Amendments  to  the 
Regulations 

Accordingly,  26  CFR  part  1  is 
amended  as  follows: 

PARTI— INCOME  TAXES 

Paragraph  1.  The  authority  citation 
for  part  1  is  amended  by  removing  the 
entry  for  Sections  1.25-lT— 1.25-8T 
and  adding  entries  in  numerical  order  to 
read  as  follows: 

Authority:  26  U.S.C  7805  *  •  * 
Section  1.25-lT  also  issued  under  26  U.S.C 

25. 
Section  1.25-2T  also  issued  under  26  U.S.C 

25. 
Section  1.25-3  alao  issued  under  26  U.S.C 

25. 
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Section  1.25-3T  also  issued  under  26  U.S.Q 

25. 
Section  1.2S-4T  also  issued  under  26  U.S.C 

25. 
Section  1.25-5T  also  issued  under  26  U.S.C 

25. 
Section  1.25-6T  also  issued  under  26  U.S.C 

25. 
Section  1.25-7T  also  issued  under  26  U.S.C 

25. 
Section  1.2S-8T  also  issued  under  26  U.S.C 

25.  •  *  ' 

Par.  2.  Section  1.25-3  is  added  to  read 
as  follows: 

§1.25-3    QuaHltod  mortgag*  crsdM 

cartitlcata. 

(a)  through  (g)(l)(ii)  [Reserved]  For 
further  gmdance,  see  §  1.25-3T(a) 
through  (g)(l)(ii). 

(gj(l)(iii]  Reissued  certificate 
exception.  See  paragraph  (p)  of  this 
section  for  rules  regarding  the  exception 
in  the  case  of  refinancing  existing 
mortgages. 

(g)(2)  through  (o)  (Reserved)  For 
further  guidance,  see  §  1.25-3T(g)(2) 
through  (o). 

(p)  Reissued  certificates  for  certain 
refinancings — (1)  In  general.  If  the 
issuer  of  a  qualified  mortgage  credit 
certificate  reissues  a  certificate  in  place 
of  an  existing  mortgage  credit  certificate 
to  the  holder  of  that  existing  certificate, 
the  reissued  certificate  is  treated  as 
satisfying  the  requirements  of  this 
section.  The  period  for  which  the 
reissued  certificate  is  in  effect  begins 
with  the  date  of  the  refinancing  (that  is, 
the  date  on  which  interest  begins 
accruing  on  the  refinancing  loan). 

(2)  Meaning  of  existing  certificate.  For 
purposes  of  this  paragraph  (p),  a 
mortgage  credit  certificate  is  an  existing 
ceitificate  only  if  it  satisfies  the 
requirements  of  this  section.  An  existing 
certificate  may  be  the  original 
certificate,  a  certificate  issued  to  a 
transferee  under  §  1.25-3T(h)(2)(ii),  or  a 
certificate  previously  reissued  imder 
this  para^ph  (p). 

(3)  Limitations  on  reissued  certificate. 
An  issuer  may  reissue  a  mortgage  credit 
certificate  only  if  all  of  the  following 
requirements  are  satisfied: 

(i)  The  reissued  certificate  is  issued  to 
the  holder  of  an  existing  certificate  with 
respect  to  the  same  property  to  which 
the  existing  certificate  relates. 

(ii)  The  reissued  certificate  entirely 
replaces  the  existing  certificate  (that  is, 
the  holder  cannot  retain  the  existing 
certificate  with  respect  to  any  portion  of 
the  outstanding  balance  of  the  certified 
mortgage  indebtedness  specified  on  the 
existing  certificate). 

(iii)  The  certified  mortgage 
indebtedness  specified  on  the  reissued 
certificate  does  not  exceed  the 
remaining  outstanding  balance  of  the 


certified  mortgage  indebtedness 
specified  on  the  existing  certificate. 

(iv)  The  reissued  certificate  does  not 
increase  the  certificate  credit  rate 
specified  in  the  existing  certificate. 

(v)  The  reissued  certificate  does  not 
result  in  an  increase  in  the  tax  credit 
that  would  otherwise  have  been 
allowable  to  the  holder  under  the 
existing  certificate  for  any  taxable  year. 
The  holder  of  a  reissued  certificate 
determines  the  amount  of  tax  credit  that 
would  otherwise  have  been  allowable 
by  multiplying  the  interest  that  was 
scheduled  to  have  been  ptiid  on  the 
refinanced  loan  by  the  certificate  rate  of 
the  existing  certificate.  In  the  case  of  a 
series  of  refinancings,  the  tax  credit  that 
wo\ild  otherwise  have  been  allowable  is 
determined  from  the  amount  of  interest 
that  was  scheduled  to  have  been  paid  on 
the  original  loan  and  the  certificate  rate 
of  the  original  certificate. 

(A)  In  the  case  of  a  refinanced  loan 
that  is  a  fixed  interest  rate  loan,  the 
interest  that  was  scheduled  to  be  paid 
on  the  refinanced  loan  is  determined 
using  the  scheduled  interest  method 
described  in  paragraph  {p)(3)(v)(C)  of 
this  section. 

(B)  In  the  case  of  a  refinanced  loan 
that  is  not  a  fixed  interest  rate  loan,  the 
interest  that  was  scheduled  to  be  paid 
on  the  refinanced  loan  is  determined 
using  either  the  scheduled  interest 
method  described  in  paragraph 
(p)(3)(v)(C)  of  this  section  or  the 
hypothetical  interest  method  described 
in  paragraph  (p)(3)(v)(D)  of  this  section. 

(C)  The  scheduled  interest  method 
determines  the  amount  of  interest  for 
each  taxable  year  that  was  scheduled  to 
have  been  paid  in  the  taxable  year  based 
on  the  terms  of  the  refinanced  loan 
including  any  changes  in  the  interest 
rate  that  would  have  been  required  by 
the  terms  of  the  refinanced  loan  and  any 
payments  of  principal  that  would  have 
been  required  by  the  terms  of  the 
refinanced  loan  (other  than  repayments 
required  as  a  result  of  any  refinancing 
of  the  loan). 

(D)  The  hypothetical  interest  method 
(which  is  available  only  for  refinanced 
loans  that  are  not  fixed  interest  rate 
loans)  determines  the  amoimt  of  interest 
treated  as  having  been  scheduled  to  be 
paid  for  a  taxable  year  by  constructing 
an  amortization  schedule  for  a 
hypothetical  self-amortizing  loan  with 
level  payments.  The  hypothetical  loan 
must  have  a  principal  amount  equal  to 
the  remaining  outstanding  balance  of 
the  certified  mortgage  indebtedness 
specified  on  the  existing  certificate,  a 
maturity  equal  to  that  of  the  refinanced 
loan,  and  interest  equal  to  the  annual 
percentage  rate  (APR)  of  the  refinancing 


loan  that  is  required  to  be  calculated  for 
the  Federal  Truth  in  Lending  Act. 

(E)  A  holder  must  consistently  apply 
the  scheduled  interest  method  or  the 
hypothetical  interest  method  for  all 
taxable  years  beginning  with  the  first 
taxable  year  the  tax  credit  is  claimed  by 
the  holder  based  upon  the  reissued 
certificate. 

(4)  Examples.  The  following  examples 
illustrate  the  application  of  paragraph 
(p)(3)(v)  of  this  section: 

Example  1.  A  holder  of  an  existing 
certificate  that  meets  the  requirements  of  this 
section  seeks  to  refinance  the  mortgage  on 
the  property  to  which  the  existing  certificate 
relates.  The  final  payment  on  the  holder's 
existing  mortgage  is  due  on  December  31, 
2000;  the  final  payment  on  the  new  mortgage 
would  not  be  due  until  January  31,  2004.  The 
holder  requests  that  the  issuer  provide  to  the 
holder  a  reissued  mortgage  credit  certificate 
in  place  of  the  existing  oertincate.  The 
requested  certificate  would  have  the  same 
certificate  credit  rate  as  the  existing 
certificate.  For  each  calendar  year  through 
the  year  2000.  the  credit  that  would  be 
allowable  to  the  holder  with  respect  to  the 
new  mortgage  under  the  requested  certificate 
would  not  exceed  the  credit  allowable  for 
that  year  under  the  existing  certificate.  The 
requested  certificate,  however,  would  allow 
the  holder  credits  for  the  years  2001  through 
2004,  years  for  which,  due  to  the  earlier 
scheduled  retirement  of  the  existing 
mortgage,  no  credit  would  be  allowable 
under  the  existing  certificate.  Under 
paragraph  (p)(3)(v)  of  this  section,  the  issuer 
may  not  reissue  the  certificate  as  requested 
because,  under  the  existing  certificate,  no 
credit  would  be  allowable  for  the  years  2001 
through  2004.  The  issuer  may,  however, 
provide  a  reissued  certificate  that  limits  the 
amount  of  the  credit  allowable  in  each  year 
to  the  amount  allowable  imder  the  existing 
certificate.  Because  the  existing  certificate 
would  allow  no  credit  after  December  31, 
2000,  the  reissued  certificate  could  expire  on 
December  31,  2000. 

Example  2.  (a)  The  facts  are  the  same  as 
Example  1  except  that  the  existing  mortgage 
loan  has  a  variable  rate  of  interest  and  the 
refinancing  loan  will  have  a  fixed  rate  of 
interest.  To  determine  whether  the  limit 
under  paragraph  (p)(3)(v)  of  this  section  is 
met  for  any  taxable  year,  the  holder  must 
calculate  the  amount  of  credit  that  otherwise 
would  have  been  allowable  absent  the 
refinancing.  This  requires  a  determination  of 
the  amount  of  interest  that  would  have  been 
payable  on  the  refinanced  loan  for  the  taxable 
year.  The  holder  may  determine  this  amount 
by- 

(1)  Applying  the  terms  of  the  refinanced 
loan,  including  the  variable  interest  rate  or  ' 
rates,  for  the  taxable  year  as  though  the 
refinanced  loan  continued  to  exist:  or 

(2)  Obtaining  the  amount  of  interest,  and 
calculating  the  amount  of  credit  that  would 
have  been  available,  from  the  schedule  of 
equal  payments  that  fully  amortize  a 
hypothetical  loan  with  the  principal  amount 
equal  to  the  remaining  outstanding  balance  of 
the  certified  mortgage  indebtedness  specified  . 
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on  the  existing  certificate,  the  interest  equal 
to  the  annual  percentage  rate  (APR)  of  the 
refinancing  loan,  and  the  maturity  equal  to 
that  of  the  refinanced  loan. 

(h)  The  holder  must  apply  the  same 
method  for  each  taxable  year  the  tax  credit 
is  claimed  based  upon  the  reissued  mortgage 
credit  certificate. 

(5)  Coordination  with  Section 
143(m)(3).  A  refinancing  loan 
underlying  a  reissued  mortgage  credit 
certificate  that  replaces  a  mortgage 
credit  certificate  issued  on  or  before 
December  31,  1990,  is  not  a  federally 
subsidized  indebtedness  for  the 
purposes  of  section  143(m)(3)  of  the 
Internal  Revenue  Code. 

§1.2S-3T    [Amandwq 

Par.  3.  Section  1.25-3T  is  amended  by 
removing  paragraphs  (g)(l)(iii)  and  (p). 
Margajvt  Milner  Richardaon, 
Conunissioner  of  Internal  Revenue. 

Approved:  November  27, 1996. 
Donald  C.  Lubkk, 

Acting  Assistant  Secretary  of  the  Treasury. 
IFR  Doc.  96-31772  Filed  12-16-96;  8:45  am] 
MLUNQ  CODE  4C30-01-U 


26CFRPart48 

[TO  8693] 

RIN  1S46-AUS2 

Diesel  Fuel  Excise  Tax;  Special  Rules 
for  Alaska 

AGENCY:  Internal  Revenue  Service  (IRS), 

Treasury. 

ACTION:  Temporary  regulations. 

SUMMARY:  This  document  contains 
temporary  regulations  relating  to  the 
application  of  the  diesel  fuel  excise  tax 
to  fuel  used  in  Alaska.  The  regulations 
implement  certain  changes  made  by  the 
Small  Business  Job  Protection  Act  of 
1996.  They  affect  certain  enterers, 
refiners,  retailers,  terminal  operators, 
throughputters,  wholesale  distributors, 
and  users.  The  text  of  these  regiiladons 
also  serves  as  the  text  of  the  proposed 
regulations  set  forth  in  the  notice  of 
proposed  rulemaking  on  this  subject  in 
the  Proposed  Rules  section  of  this  issue 
of  the  Federal  Register. 
DATES:  These  regulations  are  effective 
December  17, 1996.  For  dates  of 
appUcability  of  these  regtdations,  see 
§§48.4082-5T(g)  and48.6715-2T(b). 
FOR  FURTHER  INFORMATION  CONTACT: 
Frank  Boland  (202)  622-3130  (not  a  toll- 
free  call). 

SUPPLEMENTARY  INFORMATION: 

Background 

Section  4081  imposes  a  tax  on  certain 
removals,  entries,  and  sales  of  diesel 


fuel.  However,  under  section  4082,  tax 
is  not  imposed  if,  among  other 
conditions,  the  diesel  fuel  is  indelibly 
dyed  in  accordance  with  Treasury 
regulations.  Dyed  diesel  fuel  can  be 
used  legally  in  nontaxable  uses  such  as 
for  heating  oil,  as  fuel  in  stationary 
engines,  or  as  fuel  in  nonhighway 
vehicles.  A  substantial  pensdty  imder 
section  6715  apphes  if  dyed  diesel  fuel 
is  used  for  a  taxable  piupose  such  as  in 
a  registered  highway  vehicle. 

A  similar  dyeing  regime  for  diesel  fuel 
is  required  by  regulations  issued  under 
the  Clean  Air  Act.  That  Act  prohibits 
the  use  on  highways  of  diesel  fuel  with 
a  sulfur  content  exceeding  prescribed 
levels.  The  Environmental  Protection 
Agency  (EPA)  requires  this  "high 
sulfur"  diesel  fuel  to  be  dyed. 

Section  1801  of  the  Small  Business 
Job  Protection  Act  of  1996  amends 
section  4082  to  create  an  exception  to 
the  IRS  dyeing  requirement.  Under  this 
amendment,  whidi  is  effective  October 
1, 1996,  the  IRS  dyeing  requirement 
does  not  apply  to  diesel  fuel  that  is 
removed,  entered,  or  sold  in  a  state  for 
lUtimate  sale  or  use  in  an  area  of  such 
state  during  the  period  such  area  is 
exempted  from  EPA's  sulfur  content  and 
fuel  dyeing  requirements  if  the  use  of 
the  fiiel  is  certified  pursuant  to  Treasury 
regulations. 

Section  211(i)(4)  of  the  Qean  Air  Act 
allows  EPA  to  exempt  the  states  of 
Alaska  and  Hawaii  from  the  Clean  Air 
Act's  sulfur  content  requirements.  In 
response  to  a  petition  froni  Alaska,  the 
EPA  granted  a  permanent  exemption  for 
remote  areas  of  Alaska  (that  is,  areas 
that  are  not  served  by  the  Federal  Aid 
Highway  System).  In  addition,  a 
temporary  exem{}tion  was  granted  for 
urban  areas.  This  temporary  exemption, 
which  was  originally  scheduled  to 
expire  after  September  30, 1996,  has 
been  extended  by  the  EPA  (61  FR  42812 
(August  19, 1996))  for  24  months,  or 
until  a  decision  is  made  on  Alaska's 
petition  for  a  permanent  exemption, 
whichever  period  is  shorter. 

Thus,  under  current  ^A  rules,  the 
entire  state  of  Alaska  is  exempt  fit>m  the 
Clean  Air  Act's  sulfur  content 
requirements  and,  consequenUy,  from 
the  EPA's  dyeing  requirements.  No  part 
of  Hawaii  or  any  other  state  is  sinailarly 
exempt 

Explanation  of  ProTisioDS 

These  temporary  regulations  generally 
establish  a  system  for  collecting  the 
federal  diesel  fuel  tax  at  the  wholesale 
level  in  Alaska.  This  system  is  similar 
to  the  pre-1994  federal  system  under 
section  4091  and  the  present  system 
used  by  the  state  of  Alaska  fqr  state  fuel 
tax.  The  person  liable  for  tax  under  the 


temporary  regulations  generally  will  be 
a  person  who  is  licensed  by  Alaska  as 
a  Qualified  dealer. 

Under  the  temporary  regulations,  a 
qualified  dealer  may  buy  imdyed  diesel 
fiiel  tax  free  at  a  terminal  rack  and  sell 
the  fuel  tax  free  to  another  qualified 
dealer  or  to  a  buyer  for  the  buyer's  own 
nontaxable  use.  However,  a  qualified 
dealer  is  liable  for  tax  when  it  sells  to 
a  buyer  for  the  buyer's  taxable  use  or  to 
a  reseller  that  is  not  a  quaUfied  dealer. 

A  qualified  dealer  must  keep  adequate 
records  to  dociunent  the  exempt  nature 
of  its  nontaxable  sales.  Although  the 
temporary  regulations  do  not  prescribe 
any  sp>ecific  documentation,  taxpayers 
may  consider  using  a  format  similar  to 
the  notification  certificate  in  §  48.4081- 
5  as  proof  of  tax-free  sales  between 
qualified  dealers.  As  proof  of  tax-free 
sales  for  nontaxable  uses,  taxpayers  may 
consider  using  Alaska's  exemption 
certificate,  when  appropriate,  or  an 
adaptf^on  of  the  certificate  presently 
used  to  support  tax-free  sales  of  aviation 
fuel  that  is  foimd  in  Notice  88-132, 
1988-2  C.B.  552,  555.  The  IRS  will 
consider  whether  the  final  regulations 
should  specify  model  certificates  to  be 
used  for  documenting  nontaxable 
transactions  in  the  future. 

Taxpayers  are  cautioned  that  the  uses 
that  are  exempt  from  Alaska's  state  tax 
are  not  identical  to  the  uses  that  are 
exempt  from  the  federal  tax.  For 
example,  Alaska  exempts  sales  to  all 
nonprofit  organizations  described  in 
section  501(c)(3);  the  comparable  fedwal 
rule  exempts  only  sales  to  nonprofit 
educational  organizations. 

Taxpayers  should  also  note  that  diesel 
fuel  that  is  dyed  in  accordance  with 
existing  IRS  regulations  will  continue  to 
be  exempt  irom  the  section  4081  tax  in 
Alaska. 

Special  Anal3r9es 

It  has  been  determined  that  this 
Treasiuy  decision  is  not  a  significant 
regulatory  action  as  defined  in  EO 
12866.  Therefore,  a  regulatory 
assessment  is  not  required.  It  also  has 
been  determined  that  section  553(b)  of 
the  Administrative  Procedure  Act  (5 
U.S.C.  chapter  5)  does  not  apply  to  these 
regulations  and,  because  these 
regulations  do  not  impose  on  small 
entities  a  collection  of  information 
requirement,  the  Regulatory  Flexibility 
Act  (5  U.S.C  chapter  6)  does  not  apply. 
Therefore,  a  Regulatory  Flexibility 
Analysis  is  not  required.  Pursuant  to 
section  7805(f)  of  the  Internal  Revenue 
Code,  this  temporary  regulation  will  be 
submitted  to  the  Chief  Counsel  for 
Advocacy  of  the  Small  Business 
Administration  for  comment  on  its 
impact  on  small  business. 
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DrafUng  Information 

The  principal  author  of  these 
regulations  is  Frank  Boland,  Office  of 
Assistant  Chief  Counsel  (Passthroughs 
and  Special  Industries).  However,  other 
personnel  from  the  IRS  and  Treasury 
Department  participated  in  their 
development. 

List  of  Subjects  in  26  CFR  Part  48 

Excise  taxes.  Reporting  and 
recordkeeping  requirements. 

Adoption  of  Amendments  to  the 
Regulations 

Accordingly,  26  CFR  part  48  is 
amended  as  follows: 

PART  48-«aANUFACTURERS  AND 
RETAILERS  EXCISE  TAXES 

Paragraph  1.  The  authority  citation 
for  part  48  is  amended  by  adding  an 
entry  in  numerical  order  to  read  in  part 
as  follows:  f 

Authority:  26  U.S.C.  7805  •  •  *. 

Section  48.4082-5T  also  issued  under 
26  U.S.C.  4082.  *   *   • 

Par.  2.  Section  48.4082-5T  is  added 
to  read  as  follows: 

$48.4062-61    Dteaelfual;Alasiai 
(temporary). 

(a)  Application.  This  section  applies 
to  diesel  fuel  removed,  entered,  or  sold 
in  Alaska  for  ultimate  sale  or  use  in  an 
exempt  area  of  Alaska. 

(b)  Definitions. 

Exempt  area  of  Alaska  means  the  area 
of  Alaska  in  which  the  sulfur  content 
requirements  for  diesel  fuel  (see  section 
211(1)  of  the  Clear  Air  Act  (42  U.S.C. 
7545(i)))  do  not  apply  because  the 
Administrator  of  the  Environmental 
Protection  Agency  has  granted  an 
exemption  under  section  211(i)(4)  of 
that  Act. 

Nontaxable  use  means  a  use 
described  in  section  4082(bl. 

Qualified  dealer  means  any  person 
that  holds  a  qualified  dealer  license 
bom  the  state  of  Alaska. 

(c)  Tax-free  removals  and  entries. 
Notwithstanding  §  48.4082-1,  tax  is  not 
imposed  by  section  4081  on  the  removal 
or  entry  of  any  diesel  fuel  in  an  exempt 
area  of  Alaska  if — 

(1)  The  person  that  would  be  liable  for 
tax  under  §  48.4081-2  or  48.4081-3  is  a 
taxable  fuel  registrant  and  satisfies  the 
requirements  of  paragraph  (e)  of  this 
section-, 

(2)  In  the  case  of  a  removal  from  a 
terminal,  the  terminal  is  an  approved 
terminal;  and 

(3)  The  owner  of  the  diesel  fuel 
immediately  after  the  removal  or  entry 
holds  the  fuel  for  its  own  use  in  a 
nontaxable  use  or  is  a  qualified  dealer. 


(d)  Sales  after  removals  and  entries — 
(1)  In  general.  Paragraph  [c]  of  this 
section  does  not  apply  with  respect  to 
diesel  fuel  that  is  subsequently  sold  by 
a  qualified  dealer  unless — 

(i)  The  fuel  is  sold  in  an  exempt  area 
ofAlaska;  i.  .. 

(ii)  The  buyer  purchases  the  fuel  for 
its  own  use  in  a  nontaxable  usb  or  is  a 
qualified  dealer;  and 

(iii)  The  seller  satisfies  the 
requirements  of  paragraph  (e)  of  this 
section. 

(2)  Tax  imposed  at  time  of  sale; 
liability  for  tax.  Notwithstanding 

§§  48.4081-2  and  48.4081-3,  in  any  case 
in  which  paragraph  (c)  of  this  section 
does  not  apply  with  respect  to  diesel 
fuel  because  of  a  subsequent  sale  by  a 
qualified  dealer,  the  tax  with  respect  to 
that  fdel  is  imposed  at  the  time  of  the 
subsequent  sale  and  the  qualified  dealer 
is  liable  for  the  tax. 

(3)  Rate  of  tax.  For  the  rate  of  tax,  see 
section  4081. 

(e)  Evidence  of  tax-free  transactions. 
The  requirements  of  section  4082(c)(2) 
(relating  to  certification)  and  this 
paragraph  (e)  are  satisfied  if  the  person 
otherwise  liable  for  tax  is  able  to  show 
the  district  director  satisfactory 
evidence  of  the  exempt  nature  of  the 
transaction  and  has  no  reason  to  believe 
that  the  evidence  is  false.  Satisfactory 
evidence  may  include  copies  of 
qualified  dealer  licenses  or  exemption 
certificates  obtained  for  state  tax 
ptuposes. 

(f)  Cross  reference.  For  the  tax  on 
previously  untaxed  diesel  fuel  that  is 
used  for  a  taxable  purpose,  see 

§  48.4082-4. 

(g)  Effective  date.  This  section  is 
applicable  with  respect  to  diesel  fuel 
removed  or  entered  after  December  31, 
1996. 

Par.  3.  Section  48.6715-2T  is  added 
to  read  as  follows: 

$48.6715-2T    Application  of  section 
6715(a)(3)  to  Alasfca  (temporary). 

(a)  In  general.  The  penalty  provided 
by  section  6715(a)(3)  for  willful 
alteration  of  dyed  fuel  will  not  be 
assessed  if  the  alteration  occurs  in  an 
exempt  area  of  Alaska. 

(b)  Effective  date.  This  section  is 
appUc^le  as  of  October  1, 1996. 

Approved:  November  27, 1996. 
Margaret  Milner  Richardson, 
Commissioner  of  Internal  Revenue. 
Donald  C.  Lubick. 

Acting  Assistant  Secretary  of  the  Treasury. 
(PR  Doc.  96-31857  Filed  12-16-96;  8:45  am] 
MUJHO  COOC  4a30-«1-U 


26CFRPart301 

[T086»1] 

Pm  1546-AU13 

Sal*  Of  Seized  Property 

AQBICY:  Internal  Revenue  Service  (IRS), 

Treasury. 

ACnON:  Final  regulations. 

SUMMARY:  This  document  contains  final 
regulations  relating  to  the  sale  of  seized 
property.  The  final  regulations  reflect 
changes  concerning  the  setting  of  a 
minimum  price  for  seized  property  by 
the  Tax  Reform  Act  of  1986.  The 
regulations  affect  all  sales  of  seized 
property. 

EFFECTIVE  DATE:  December  17, 1996. 
FOR  FURTHER  INFORMATION  CONTACT: 
Concerning  the  regulations,  Kevin  B. 
Connelly.  (202)  622-3640  (not  a  toll-free 
number). 

SUPPLEMENTARY  INFORMATION: 

Background 

This  document  contains  amendments 
to  the  Procedure  and  Administration 
Regulations  (26  CFR  part  301)  relating  to 
the  sale  of  seized  property  under  section 
6335  of  the  Internal  Revenue  Code 
(Code).  The  Tax  Reform  Act  of  1986 
amended  section  6335(e),  relating  to  the 
manner  and  conditions  of  sale,  to 
require  the  Secretary  to  determine 
whether  it  would  be  in  the  best  interest 
of  the  United  States  to  buy  seized 
property  at  the  minimum  price  set  by 
the  Secretary.  On  June  13, 1996,  a  notice 
of  proposed  rulemaking  reflecting  this 
change  was  published  in  the  Federal 
Register  (61  FR  30012).  No  comments 
responding  to  the  notice  of  proposed 
rulemaking  were  received,  and  no 
public  hearing  was  requested  or  held. 
The  final  regulations  are  adopted  as 
proposed. 

Explanation  of  Provisions 

Section  1570  of  the  Tax  Reform  Act  of 
1986  amended  section  6335(e)  of  the    - . 
Code  to  require  the  Secretary  to 
determine  before  the  sale  of  seized 
property  whether  it  would  be  in  the  best 
interest  of  the  United  States  to  purchase 
such  property  at  the  minimum  price  set 
by  the  Secretary.  The  best  interest 
determination  is  to  be  based  on  criteria 
prescribed  by  the  Secretary.  If,  at  the 
sale,  one  or  more  persons  offer  at  least 
the  minimum  price,  the  property  shall 
be  sold  to  the  highest  bidder.  If  no  one 
offers  at  least  the  minimum  price  and 
the  Secretary  has  determined  that  it 
would  be  in  the  best  interest  of  the 
United  States  to  purchase  the  property 
for  the  minimiun  price,  the  property 
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will  be  declared  sold  to  the  United 
States  for  the  minimum  price.  If  no  (me 
offers  the  minimum  price  and  the 
Secretary  has  not  determined  that  it 
would  be  in  the  best  interest  of  the 
United  States  to  purchase  the  property 
for  the  minimum  price,  the  property 
shall  be  released  to  the  owner  of  the 
property  and  the  expense  of  the  levy 
and  sale  shall  be  added  to  the  amount 
of  tax  for  the  collection  of  which  the 
United  States  made  the  levy.  Any 
property  released  shall  remain  subject  to 
any  lien  imposed  by  subchapter  C  of 
chapter  64  of  subtitle  F  of  the  Code. 

The  regulations  reflect  the  changes 
made  by  the  Tax  Reform  Act  of  1986. 
The  regulations  authorize  district 
directors  to  make  the  required 
determination  whether  it  would  be  in 
the  best  interest  of  the  United  States  to 
purchase  seized  property  for  the 
minimum  price.  In  addition,  the 
regulations  set  forth  factors  the  district 
director  may  consider  when 
determining  the  best  interest  of  the 
United  States.  The  district  director  may 
consider  all  relevant  facts  and 
drcimistances  including  for  example: 
(1)  marketability  of  the  property;  (2)  cost 
of  maintaining  the  property;  (3)  cost  of 
repairing  or  restoring  the  property;  (4) 
cost  of  transporting  the  property;  (5) 
cost  of  safeguarding  the  property;  (6) 
cost  of  potential  toxic  waste  cleanup; 
and  (7)  other  factors  pertinent  to  the 
type  of  property. 

Special  Analyses 

It  has  been  determined  that  this 
Treasury  decision  is  not  a  significant 
regulatory  action  as  defined  in  EO 
12866.  Therefore,  a  regulatory 
assessment  is  not  required.  It  also  has 
been  determined  that  section  553(b)  of 
the  Administrative  Procedure  Act  (5 
U.S.C.  chapter  5)  and  the  Regulatory 
Flexibility  Act  (5  U.S.C.  chapter  6)  do 
not  apply  to  these  regulations,  and, 
therefore,  a  Regulatory  Flexibility 
Analysis  is  not  required.  Piu^uant  to 
section  7805(11  of  the  Internal  Revenue 
Code,  the  notice  of  proposed  rulemaking 
was  submitted  to  the  Chief  Counsel  for 
Advocacy  of  the  Small  Business 
Administration  for  comment  on  its 
impact  on  small  business. 

Drafting  Information 

The  principal  author  of  these 
regulations  is  Kevin  B.  Connelly,  Office 
of  Assistant  Chief  Counsel  (General 
Litigation)  CC:EL:GL.  IRS.  However, 
other  personnel  from  the  IRS  and 
Treasury  Department  participated  in 
their  development. 


List  of  Soblects  in  26  CFR  Part  301 

Employment  taxes,  Estate  taxes, 
Excise  taxes.  Gift  taxes.  Income  taxes. 
Penalties,  Reporting  and  recordkeeping 
requirements. 

Adoption  of  Amendments  to  the 
Regulatioas 

Accordingly,  26  CFR  part  301  is 
amended  as  follows: 

PART  301— PROCEDURE  AND 
ADMINISTRATION 

Paragraph  1.  The  authority  citation 
for  part  301  continues  to  read  in  part  as 
follows: 

Authority:  26  U.S.C.  7805  *  *  * 

Par.  2.  Section  301.6335-1  is 
amended  ias  follows: 

1.  Paragraph  (c)(3)  is  revised. 

2.  Paragraphs  (c)(4]  through  (c)(9)  are 
redesignated  as  paragraphs  (c)(5) 
through  (c)(10),  respectively. 

3.  New  paragraph  (c)(4)  is  added. 
The  addition  and  revision  read  as 

follows: 

%  301 .6335-1    Sale  of  seized  property. 

•        •        •        •        « 

(c)*  •  • 

(3)  Determinations  relating  to 
minimum  price — (i)  Minimum  price. 
Before  the  sale  of  property  seized  by 
levy,  the  district  director  shall 
determine  a  minimum  price,  taking  into 
account  the  expenses  of  levy  and  sale, 
for  which  the  property  shall  be  sold. 
The  internal  revenue  officer  conducting 
the  sale  may  either  announce  the 
minimum  price  before  the  sale  begins, 
or  defer  announcement  of  the  minimum 
price  until  after  the  receipt  of  the 
highest  bid,  in  which  case,  if  the  highest 
bid  is  greater  than  the  minimiun  price, 
no  announcement  of  the  minimiun  price 
shall  be  made. 

(iij  Purchase  by  the  United  States. 
Before  the  sale  of  property  seized  by 
levy,  the  district  director  shall 
determine  whether  the  purchase  of 
property  by  the  United  States  at  the 
miniTniiin  price  would  be  Iq  the  best 
interest  of  the  United  States.  In 
determining  whether  the  purchase  of 
property  would  be  in  the  best  interest  of 
the  United  States,  the  district  director 
may  consider  all  relevant  facts  and 
circiunstances  including  for  example — 

(a)  Marketability  of  the  property; 

(b)  Cost  of  maintaining  the  property; 

(c)  Cost  of  repairing  or  restoring  the 
property;  " 

(a)  Cost  of  transporting  the  property; 

(e)  Cost  of  safeguarding  the  property; 

(/)  Cost  of  potential  toxic  waste 
cleanup;  and 

(g)  Other  factors  pertinent  to  the  type 
of  property. 


(iii)  Effective  date.  This  paragraph 
(c)(3)  appUes  to  determinations  relating 
to  minimum  price  made  on  or  after 
December  17, 1996. 

(4)  Disposition  of  pmperty  at  sale — (i) 
Sale  to  highest  bidder  at  or  above 
minimum  price.  If  one  or  more  persons 
offer  to  buy  the  property  for  at  least  the 
amount  of  the  minimum  price,  the 
property  shall  be  sold  to  the  highest 
bidder.  \ 

(ii)  Property  deemed  sold  to  United 
States  at  minimum  price.  If  no  one 
offers  at  least  the  amount  of  the     " 
minimum  price  for  the  property  and  the 
Secretary  has  determined  that  it  would 
be  in  the  best  interest  of  the  United 
States  to  purchase  the  property  for  the 
minimum  price,  the  property  shall  be 
declared  to  be  sold  to  the  United  States 
for  the  minimum  price. 

(iii)  Release  to  owner.  If  the  property 
is  not  declared  to  be  sold  under 
paragraph  (c)(4)(i)  or  (ii)  of  this  section, 
the  property  shall  be  released  to  the 
owner  of  the  property  and  the  expense 
of  the  levy  and  sale  shall  be  added  to 
the  amount  of  tax  for  the  collection  of 
which  the  United  States  made  the  levy. 
Any  property  released  imder  this 
paragraph  (c)(4)(iii)  shall  remain  subject 
to  any  lien  imposed  by  subchapter  C  of 
chapter  64  of  subtitle  F  of  the  Internal 
Revenue  Code. 

(iv)  Effective  date.  This  paragraph 
(c)(4)  applies  to  dispositions  of  pro{>erty 
at  sale  n^ade  on  or  after  December  17, 
1996. 

Margaret  Milner  lUchardson, 
Commissioner  of  Internal  Revenue. 

Approved:  November  19, 1996. 
Donald  C  Lubick, 

Acting  Assistant  Secretary  of  the  Treasury. 
[PR  Doc  96-31770  Filed  12-16-96;  8:45  ami 
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26  CFR  Part  301 

[TD869q 

FUN  1545-AT48 

Disclosure  of  Returns  and  Return 
Infonnation  To  Procure  Property  or 
Services  lor  Tax  Administration 
Purposes 

agency:  Internal  Revenue  Service  (IRS), 

Treasury. 

ACTION:  Final  regulations. 

SUMMARY:  This  document  contains  final 
regulations  relating  to  the  disclosiue  of 
returns  and  return  information  in 
coimection  with  the  procurement  of 
property  and  services  for  tax 
administration  purposes.  The 
regulations  authorize  the  Department  of 
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Justice,  including  of&ces  of  United 
States  Attorneys,  to  make  such 
disclosures.  Prior  to  these  amendments, 
disclosure  authority  within  the 
Department  of  Justice  rested  only  with 
the  Tax  Division.  The  amendments  also 
reflect  a  change  to  the  law  made  by  the 
Omnibus  Budget  Reconciliation  Act  of 
1990  regarding  the  type  of  services 
about  which  disclosures  may  be  made. 
EFFECTIVE  DATE:  These  regulations  are 
effective  on  December  17, 1996. 
FOR  FURTHER  INFORMATION  CONTACT: 
Donald  Squires,  202-622-4570  (not  a 
toll-free  niunber). 

SUPPt^MENTARV  INFORMATION: 

Background 

On  December  15, 1995,  a  notice  of 
proposed  rulemaking  (DL-40-95) 
relating  to  the  disclosure  of  retiuns  and 
return  information  in  coimection  with 
the  procurement  of  property  and 
services  for  tax  administration  purposes 
was  published  in  the  Federal  Register 
(60  FR  64402).  No  public  hearing  was 
requested  or  beld  nor  were  any 
comments  submitted  by  the  public  in 
response  to  this  notice. 

"nie  regulations  proposed  by  DL— 40- 
95  are  adopted  by  this  Treasury  decision 
without  revision  and  are  discussed 
below. 

Explanation  of  Provisions 

As  previously  written,  26  CFR 
301.6103(n}-l  authorized  the  Tax 
Division  of  the  Department  of  Justice, 
among  other  entities  and  individuals,  to 
disclose  returns  and  return  information 
pursuant  to  section  6103(n)  of  the 
Internal  Revenue  Code.  This  authority 
allowed  the  Tax  Division  to  disclose  tax 
information  incident  to  its  contracts  to 
private  parties  for,  among  other 
purposes,  automated  litigation  support 
services. 

The  Department  of  Justice  indicated 
its  intention  to  establish  an  expanded 
automated  tracking  system  for  all 
monetary  judgments  in  favor  of  the 
United  States,  which  will  be  operated 
by  a  private  company  luider  contract 
with  the  Department.  Although  the 
majority  of  tax  cases  are  handled  by  the 
Tax  Division,  there  are  several  United 
States  Attorneys'  offices  that  also  have 
litigation  responsibility  in  the  civil  tax 
area,  hi  addition,  the  Tax  Division  refers 
some  judgments  in  tax  cases  to  the 
United  States  Attorneys  for  collection. 
The  previously  existing  regulations 
arguably  would  not  have  permitted 
these  offices,  which  are  technically  not 
part  of  the  Tax  Division,  to  disclose  tax 
information  incident  to  their  inclusion 
of  tax  judgments  in  the  automated 
tracking  system. 


The  amendments  adopted  by  this 
Treasiuy  decision  authorize  the 
Department  of  Justice,  including  offices 
of  United  States  Attorneys,  to  make 
disclositfes  to  prociue  property  and 
services  for  tax  administration  purposes. 
Any  such  disclosures  will  be  made 
imder  the  same  conditions  and 
restrictions  already  set  forth  in  the 
previously  existing  regulations.  By 
definition,  any  office  within  the 
Department  of  Justice  without  tax 
administration  duties  will  not  have 
occasion  or  authority  pursuant  to  these 
regulations  to  make  such  disclosures. 

The  amendments  also  authorize 
disclosures  in  connection  with  "the 
providing  of  other  services."  i.e., 
services  not  related  to  the  strict 
mechanical  processing  or  manipulation 
of  tax  returns  or  return  information. 
This  conforms  the  regulations  to  the 
language  of  the  statute,  as  amended  by 
the  Omnibus  Budget  Reconciliation  Act 
of  1990  (Pubhc  Law  101-508, 104  Stat. 
1388-353). 

Special  Analyses 

It  has  been  determined  that  this 
Treasury  decision  is  not  a  significant 
regulatory  action  as  defined  in  EO 
12866.  Therefore,  a  regulatory 
assessment  is  not  required.  It  has  also 
been  determined  that  section  553(b)  of 
the  Administrative  Procedure  Act  (5 
U.S.C.  chapter  5)  does  not  apply  to  these 
regulations,  and  because  the  notice  of 
proposed  rulemaking  preceding  the 
regulations  was  issued  prior  to  March 
29,  1996.  the  Regulatory  Flexibility  Act 
(5  U.S.C.  chapter  6)  does  not  apply. 
Pursuant  to  section  7805(f)  of  Uie 
Internal  Revenue  Code,  the  notice  of 
proposed  rulemaking  preceding  these 
regulations  was  submitted  to  the  Small 
Business  Administration  for  conunent 
on  its  impact  on  small  business. 

Drafting  Information 

The  principal  author  of  these 
regulations  is  Donald  Squires,  Office  of 
the  Assistant  Chief  Counsel  (Disclosure 
Litigation),  IRS.  However,  other 
personnel  from  the  IRS,  Department  of 
Justice  and  Treasiuy  Department 
participated  in  their  development. 

List  of  Subiects  in  26  CFR  Part  301 

Employment  taxes.  Estate  taxes. 
Excise  taxes.  Gift  taxes.  Income  teixes. 
Penalties,  Reporting  and  recordkeeping 
requirements.  >.    • 

Adopted  Amendments  to  the 
Regulations 

Accordingly,  26  CFR  part  301  is 
amended  as  follows: 


PART  301-PROCEDURE  AND 
ADMINISTRATION 

Paragraph  1.  The  authority  citation 
for  part  301  continues  to  read  in  part  as 
follows; 

Airthority:  26  U.S.C.  7805  *  *   * 

Paragraph  2.  Section  301.6103(n)-l  is 
amended  as  follows: 

1.  The  first  sentence  of  paragraph  (a) 
introductory  text  is  amended  by 
removing  the  language  "Tax  Division.". 

2.  Paragraph  (aj(2)  is  amended  by 
removing  the  language  "or  to". 

3.  Paragraph  (a)(2)  is  further  amended 
by  adding  the  language  "or  the 
providing  of  other  services." 
immediately  following  the  text  "other 
property.". 

4.  The  concluding  text  of  paragraph 
(a)  is  amended  by  removing  the 
language  "Tax  Division,". 

5.  The  second  sentence  of  paragraph 
(d)  introductory  text  is  amended  by 
removing  the  language  "Tax  Division,". 

6.  Paragraph  (d)(2)  is  amended  by 
removing  the  language  "Tax  Division.". 

7.  Paragraph  (eT(l)  is  amended  by 
removing  the  language  ",  and"  at  the 
end  of  the  paragraph  and  adding  a 
semicolon  in  its  place. 

8.  Paragraph  (e)(2)  is  amended  by 
removing  the  period  at  the  end  of  the 
paragraph  and  adding  ";  and"  in  its 
place. 

9.  Paragraph  (e)(3)  is  added. 

10.  The  authority  citation 
immediately  following  §  301.6103(n)-l 
is  removed. 

The  addition  reads  as  follows: 

S  301 .61 03(n)-1    Diaciosure  of  returns  and 
return  Informatton  In  connection  with 
procurement  of  property  and  services  for 
tax  admlnlslratlon  purposes. 


(e)*   •   • 

(3)  The  term  Department  of  Justice 
includes  offices  of  the  United  States 
Attorneys. 

Margaret  Miiner  Richardson, 
Commissioner  of  Internal  Revenue. ' 

Approved:  June  26, 1996. 
Donald  C.  Lubick, 

Acting  Assistant  Secretary  of  the  Treasury. 
(FR  Doc.  96-31769  Filed  12-16-96;  8:45  am) 
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26CFRPart301 

[TD86M] 

RIN  1545-AS52 

Disclosur*  of  Return  Information  to  the 
U.S.  Customs  Service 

AGENCY:  Internal  Revenue  Service  (IRS). 
Treasiuy. 
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action:  Final  regulations. 


summary:  These  amendments  to  the 
regulations  imder  26  CFR  part  301 
implement  section  6103(1)(14)  of  the 
Internal  Revenue  Code,  which 
authorizes  the  disclosure  of  certain 
return  information  to  the  U.S.  Customs 
Service.  The  regulations  specify  the 
procediue  by  which  return  information 
may  be  disclosed  and  describe  the 
conditions  and  restrictions  on  the  use  of 
the  information  by  the  U.S.  Customs 
Service. 

EFFECTIVE  DATE:  These  regulations  are 
effective  December  17, 1996. 
FOR  FURTHER  INFORMATION  CONTACT: 
Donald  Squires,  202-622-4570  (not  a 
toll-free  niunber). 

SUPPLEMENTARY  INFORMATION: 

Background 

The  North  American  Free  Trade 
Agreement  Implementation  Act  (Act). 
Public  Law  103-182, 107  Stat.  2057, 
was  signed  into  law  on  December  8, 
1993.  Section  522  of  the  Act  added 
section  6103(1)(14)  to  the  Internal 
Revenue  Code  (Code),  authorizing  the 
IRS  to  disclose  certain  tax  data  to  the 
U.S.  Customs  Service.  The  Act  directed 
the  Treasury  Department  to  adopt 
temporary  regulations  to  implement  the 
new  section. 

On  March  11, 1994,  temporary 
regulations  were  published  in  the 
Federal  Register  (59  FR 11547) 
specifying  the  procedure  by  which 
return  information  may  be  disclosed  to 
officers  and  employees  of  the  United 
States  Customs  Service,  and  describing 
the  conditions  and  restrictions  on  the 
use  and  redisclosure  of  that  information. 
A  notice  of  proposed  rulemaking  (DL- 
21-94)  cross-referencing  the  temporary 
regulations  was  pubUshed  in  the 
Fmleral  Register  for  the  same  day  (59 
FR  11566). 

The  IRS  received  two  comments  on 
the  proposed  regulations  but  did  not 
bold  a  public  hearing.  After 
consideration  of  the  comments,  this 
Treasiuy  decision  adopts  the  proposed 
regulations  without  revision.  The 
comments  are  discussed  below. 

Explanation  of  Provisions 

The  regulations  authorize  disclosiue 
of  return  information  only  to  the  extent 
necessary  to  the  purposes  authorized  by 
the  statute,  i.e.,  ascertaining  the 
correctness  of  entries  in  audits  under 
the  Tariff  Act  of  1930  and  other  actions 
to  recover  any  loss  of  revenue  or  collect 
ainounts  determined  to  be  due  and 
owing  as  a  result  of  these  audits.  The 
regulations  permit  redisclosure  to  the 
Department  of  Justice  for  dvil 


enforcement  actions  related  to  these 
collection  efforts.  Consistent  with  the 
statute's  legislative  history,  the 
regiilations  prohibit  disclosure  of 
information  (i)  relating  to  Advance 
Pricing  Agreements  (as  described  in 
Rev.  Proc.  91-22  (1991-1  C.B.  526)),  or 
(ii)  covered  by  tax  treaties  and  executive 
agreements  Mrith  respect  to  which  the 
United  States  is  a  party.  The  regulations 
also  specifically  prohibit  any  use  or 
redisclosure  of  the  information  by  the 
Customs  Service  in  a  maimer 
inconsistent  with  section  6103  and  the 
regulations. 

Notice  to  Taxpayers/Importers 

One  commentator  suggested  that  the 
regulations  should  provide  taxpayers 
with  advance  notice  of  a  Customs 
Service  request  for  tax  data  and  an 
opportimity  to  comment  upon  or  object 
to  the  request  The  legislation 
authorizing  these  disclosures  did  not, 
however,  make  any  provision  for  such 
advance  notice  and  pre-disclosure 
challenges  to  Ciatoms  Service  requests 
for  disclosiire  of  tax  data.  Such 
procedures  would,  moreover,  run 
counter  to  the  existing  statutory  scheme 
of  section  6103.  Disclosures  imder 
section  6103  are  governed  by  the 
requirements  of  that  statute  and 
applicable  regulations,  none  of  which 
offers  a  procedural  opportimit>-  for  a 
taxpayer  to  challenge,  in  advance,  a 
prop(»ed  disclosure  of  tax  information 
by  the  IRS. 

The  same  commentator  suggested 
that,  in  the  alternative,  a  taxpayer 
should  be  notified  in  the  event  of  a 
disclosure  so  the  taxpayer  can  prepare 
its  response  to  inquiries  from  the 
Customs  Service  that  might  be  based  on 
such  tax  data.  Otherwise,  the 
commentator  argued,  the  taxpayer 
would  be  forced  to  defend  itself  against 
an  "tmexpressed  suspicion"  based  on 
information  the  taxpayer  does  not  know 
the  Customs  Service  has  obtained  and 
possibly  has  misinterpreted. 

Nothmg  in  the  statute's  legislative 
history  suggests  that  Congress  intended 
the  Service  to  notify  taxpayers  upon 
disclosure  of  their  tax  data  to  the 
Customs  Service.  As  noted  above,  stich 
a  requirement  would  be  at  odds  with 
general  practice  under  section  6103. 
Moreover,  the  IRS  understands  that  the 
usual  practice  of  the  Customs  Service  is 
not  to  request  information  from  the  IRS 
unle^  the  data  has  been  first  directly 
requested  from,  but  not  provided  by, 
importers.  When  importers  receive  such 
a  request,  therefore,  they  will  effectively 
be  on  notice,  whether  or  not  they  choose 
to  comply  with  the  request,  that  the 
Customs  Service  is  likely  to  consider  tax 
infonnaticm  in  the  course  of  its  audit' 


Misinterpretation  of  Tax  Data  by 
Customs 

Both  commentators  expressed  a 
concern  that  due  to  the  diffiarent 
reporting  requirements  of  the  IRS  and 
the  Customs  Service,  tax  data  is 
susceptible  to  misinterpretation  by 
Customs  Service  auditors.  For  example, 
it  was  noted  that  the  cost  of  goods 
reported  for  tax  purfKises  indudes 
certain  amounts  (e.g.  dufy, 
transportation,  insurance,  storage, 
design  costs)  not  relevant  to,  or 
included  in,  the  value  of  goods  for 
customs  purposes. 

Congress  was  aware  when  it  enacted 
the  l^slation,  however,  that  IRS  tax 
information  may  not  correlate  exactly 
with  the  information  required  to  be 
reported  to  the  Customs  Service. 
Congress  nonetheless  concluded  that 
the  value  of  the  tax  information  to  the 
Customs  Service  would  outweigh  the 
possible  difficulties  caused  by  the 
necessify  of  adjusting  the  IRS  data  for 
use  in  Customs  Service  audits. 
Moreover,  the  Customs  Service  has 
informed  the  IRS  that  the  Customs 
Service  is  committed  to  a  poUcy  of  full 
disclosiire  and  commimication  with 
importers  during  audits.  In  light  of  that 
policy,  any  apparent  discrepancies 
between  tax  data  and  Customs  Service 
reporting  will  be  brought  to  the 
attention  of  the  importer  when 
discovered  in  order  to  allow  the 
importer  to  explain  or  reconcile  the 
data.  The  Customs  Service  also  notes 
that  importers  have  an  additional 
opportunity  to  review  and  comment 
upon  the  findings  of  an  auditor  before 
the  preparation  of  the  auditor's  final 
report 

Special  Analjnes 

It  has  been  determined  that  this 
Treasury  decision  is  not  a  significant 
regulatory  action  as  defined  in  EO 
12866.  Therefore,  a  regulatory 
assessment  is  not  required.  It  has  also 
been  determined  that  section  553(b)  of 
the  Administrative  Procedvire  Act  (5 
U.S.C.  chapter  5)  does  not  apply  to  these 
regulations,  and  because  the  notice  of 
proposed  rulemaking  preceding  the 
regulations  was  issued  prior  to  March 
29, 1996.  the  Regulatory  Flexibility  Act 
(5  U.S.C  chapter  6)  does  not  apply. 
Pursuant  to  section  7805(f)  of  tba 
Internal  Revenue  Code,  the  notice  of 
proposed  rulemaking  preceding  these 
regulations  was  submitted  to  the  Chief 
Counsel  for  Advocacy  of  the  Small 
Business  Administration  for  comment 
on  their  impact  on  smaU  business. 
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Drafting  Infbnnatioii 

The  principal  author  of  these 
regulations  is  Donald  Squires,  Office  of 
the  Assistant  Chief  Coimsel  (Disclosure 
Litigation),  IRS.  However,  other 
personnel  from  the  IRS,  Customs 
Service  and  Treasury  Department 
participated  in  their  development. 

List  of  Sab|ectB  in  26  CFR  Part  301 

Employment  taxes.  Estate  taxes. 
Excise  taxes,  Gift  taxes.  Income  taxes, 
Penalties,  Reporting  and  recordkeeping 
requirements. 

Adoption  of  Amendments  to  the 
Regulations 

Accordingly,  26  CFR  part  301  is 
amended  as  follows: 

PART  301— PROCEDURE  AND 
ADMMISTRAT10N 

Paragraph  1.  The  authority  citation 
for  part  301  is  amended  by  removing  the 
entry  for  Section  301.61030)(14>-1T  and 
adding  an  entry  in  numerical  order  to 
read  as  follows: 

AutiioritT:  26  U.S.C  7805  *  •  • 

Section  301.6103(1)(14>-1  also  issued 
under  26  U.S.C.  6103(1)(14).  *  •  * 

{301.6103<I)<14)-1T    [RedaalgnMsd  as 
S301.6103<I)<14H] 

Par.  2.  Section  301.6103(l)(14)-lT  is 
redesignated  as  §  301.6103(1)(14)-1  and 
the  section  heading  is  amended  by 
removing  the  language  "(temporary)". 
Margaret  Milaer  Richardaon, 
Commissionerof  Internal  Revenue. 

Approved:  November  13, 1996. 
Donald  C  Lubick. 

Acting  Assistant  Secretary  of  the  Treasury. 
IFR  Doc.  96-31771  Filed  12-16-96;  8:45  am] 
aajJNQ  CODE  4«M-01-U 


DEPARTMENT  OF  JUSTICE 

28CFRPart14 

Administrative  Claims  Under  the 
FMeral  Tort  Claims  Act;  Delegation  of 
AuttKKtty 

AGENCY:  Department  of  Justice. 
action:  Final  rule. 

summary:  This  Directive  delegates 
authority  to  the  Postmaster  General  to 
settle  administrative  claims  presented 
pursuant  to  the  Federal  Tort  Claims  Act 
where  the  amount  of  the  settlement  does 
not  exceed  $200,000.  The  Directive 
implements  the  Administrative  Dispute 
Resolution  Act.  This  Directive  wiU  alert 
the  genwal  public  to  the  new  authority 
and  is  being  published  in  the  CFR  to 


provide  a  permanoat  record  of  this 
delegation. 

EFFECTIVE  DATE:  December  17, 1996. 
FOR  FURTHER  INFORMATION  CONTACT: 
Jeffrey  Axelrad,  Director,  Torts  Branch, 
Qvil  Division,  U.S.  Department  of 
Justice,  Washington,  D.C.  20530,  (202) 
616-4400. 

SUPPI^MENTARY  INFORMATION:  This 
Directive  has  been  issued  to  delegate 
settlement  authority  and  is  a  matter 
solely  related  to  division  of 
responsibihty  between  the  Department 
of  Justice  and  the  Postal  Service.  It  does 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small 
entities.  5  U.S.C.  605(b).  It  is  not  a 
significant  regulation  action  within  the 
meaning  of  Executive  Order  No.  12866. 

List  of  Subjects  in  28  CFR  Part  14 

Authority  delegations  (Government 
agencies).  Claims. 

By  virtue  of  the  authority  vested  in 
me  by  ofut  0  of  Title  28  of  the  Code  of 
F&deral  Regulations,  including  §§  0.45, 
0.160,  0.162,  0.164.  and  0.168,  28  CFR 
part  14  is  amended  as  follows: 

PART  14>-ADMINiSTRAT1VE  CLAIMS 
UNDER  FEDERAL  TORT  CLAIMS  ACT 

1.  The  authority  citation  for  Part  14 
continues  to  read  as  follows: 

AutboritT:  5  U.S.C  301;  28  U.S.C.  509. 
510,  2672:  38  U.S.C  224(a). 

2.  The  Appendix  to  Part  14  is 
amended  by  revising  the  heading  and 
text  for  the  "Delegation  of  Authority  to 
the  Postmaster  General"  to  read  as 
follows: 

Appendix  to  Part  14 — Delegations  of 
Settlement  Authority 


Dekgation  of  Andiority  to  I]m  Poatmaster 
Genirai 

Section  1.  Authority  to  comprranise  tort 
claims. 

(a)  The  Postmaster  General  shall  have  the 
authority  to  adjust,  determine,  compromise 
and  settle  a  claim  involving  the  Postal 
Service  under  Section  2672  of  Title  28. 
United  States  Code,  relating  to  the 
administrative  settlement  of  federal  tort 
claims,  if  the  amount  of  the  proposed 
adjustment,  compromise,  or  award  does  not 
exceed  S200,000.  When  the  Postmaster 
General  believes  a  claim  pending  before  him 
presents  a  novel  question  of  law  or  of  policy, 
he  shall  obtain  the  advice  of  the  Assistant 
Attorney  General  in  charge  of  the  Civil 
Division. 

(b)  The  Postmaster  General  may  redelegate 
in  writing  the  settlement  authority  delegated 
to  him  under  this  section. 

Section  2.  Memorandum. 

Whenever  the  Postmaster  General  settles 
any  administrative  claim  pursuant  to  the 
authority  granted  by  section  1  for  an  amount 


in  excess  of  SIOO.OOO  and  within  the  amount 
delegated  to  him  under  section  1,  a 
memorandimi  fully  explaining  the  basis  for 
the  action  taken  shall  be  executed.  A  copy  of 
this  memorandum  shall  be  sent  to  the 
Director,  FTCA  Staff,  Torts  Branch  of  the 
Qvil  Division. 


Frank  W.  Hunger. 

Assistant  Attorney  General,  Civil  Division. 
(PR  Doc  96-31923  Filed  12-16-96;  8:45  am] 
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DEPARTMENT  OF  THE  INTERIOR 

Office  of  Surface  Mining  Reclamation 
and  Enforcement 

30CFRPart917 

[KY-20e-FOR] 

Kentucky  Regulatory  Program 

AQENCY:  GfiBce  of  Stuf^ce  Mining 

Reclamation  and  Enforcement  (OSM). 

Interior. 

ACTION:  Final  rule;  approval  of 

amendment. 

SUMMARY:  OSM  is  approving  a  proposed 
amendment  to  the  Kentucky  regulatory 
program  (hereinafter  referred  to  as  the 
"Kentucky  program")  luider  the  Surface 
Mining  Control  and  Reclamation  Act  of 
1977  (SMCRA).  Kentucky  proposed 
revisions  to  its  regulations  pertaining  to 
dvil  penalties,  pwrformance  bond  and 
liability  insurance,  contemporaneous 
reclamation,  and  revegetation.  The 
amendment  is  intended  to  revise  the 
Kentucky  program  to  be  consistent  with 
the  corresponding  Federal  regulations 
and  SMCRA. 

EFFECTIVE  DATE:  December  17, 1996. 
FOR  FURTHER  INFORMATION  CONTACT: 
William  J.  Kovadc.  Director.  OSM. 
Lexington  Field  Office,  2675  Regency 
Road,  Lexington,  Kentucky  40503. 
Telephone:  (606)  233-2894. 

SUPPLEMENTARY  INFORMATION: 

I.  Background  on  the  Kentucky  Program 
n.  Submission  to  the  Proposed  Amendment 
m.  Director's  Findings 

IV.  Summary  and  Disposition  of  Comments 

V.  Director's  Decision 

VI.  Procedural  Determinations 

L  Backgroond  on  the  Kentucky 
Program 

On  May  18, 1982,  the  Secretary  of  the 
Interior  conditionally  approved  the 
Kentucky  program.  Background 
information  on  the  Kentucky  program, 
including  the  Secretary's  findings,  the 
disposition  of  comments,  and  the 
conditions  of  approval  can  be  fotmd  in 
the  May  18. 1982.  Federal  Register  (47 
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FR  21404).  Subsequent  actions 
concerning  conditions  of  approval  and 
program  amendments  can  be  found  at 
30  CFR  917.11, 917.15. 917.16.  and 
917.17. 

n.  Submission  of  the  Proposed 
Amendment 

By  letter  dated  July  19. 1994 
(Administrative  Record  No.  KY-1304), 
Kentucky  submitted  a  proposed 
amendment  to  its  program  pursuant  to 
SMCRA  at  its  own  initiative. 

OSM  annoimced  receipt  of  the 
proposed  amendment  in  the  August  9. 
1994  Federal  Register  (59  FR  40503), 
and  in  the  same  dociunent  opened  the 
pubUc  comment  period  and  provided  an 
opportunity  for  a  public  hearing  on  the 
adequacy  of  the  proposed  amendment. 
The  public  comment  period  closed  on 
September  8, 1994. 

By  letter  dated  January  11, 1995 
(Administrative  Record  No.  KY-1331), 
Kentucky  resubmitted  a  proposed 
amendment  that  completed  its 
regulation  promulgation  process.  The 
resubmission  included  changes  to  405 
KAR  10:010 — Requirements  for  Bond 
and  Liability  Insurance,  405  KAR 
16:010 — General  Provisions,  16:020 
Contemporaneous  Reclamation.  405 
KAR  18:010 — General  Provisions,  and  a 
Statement  of  Consideration. 

Based  on  the  revised  information, 
OSM  reopened  the  public  comment 
period  in  the  February  17, 1995  Federal 
Register  (60  FR  9314),  and  provided  the 
opportunity  for  a  public  hearing  on  the 
adequacy  of  the  revised  amendment. 
The  public  comment  period  closed  on 
March  20, 1995. 

During  its  review  of  the  proposed 
amendment.  OSM  identified  certain 
concerns  relating  to  the  revegetation 
provisions  at  405  KAR  16:200  and 
18:200.  OSM  notified  Kentucky  of  these 
concerns  by  letter  dated  May  10, 1996 
(Administrative  Record  No.  KY-1367)., 
By  letter  dated  June  13, 1996 
(Administrative  Record  No.  KY-1369), 
Kentucky  responded  to  OSM's  concerns 
by'submitting  additional  explanatory 
information  to  its  proposed  program 
amendment.  Because  the  additional 
information  merely  clarified  certain 
provisions  of  Kentucky's  proposed 
revisions,  OSM  did  not  reopen  the 
public  comment  period. 

By  letter  dated  March  2, 1995 
(Administrative  Record  No.  KY-1347). 
Kentucky  submitted  additional 
revisions  to  the  proposed  amendment 
pertaining  to  dvil  penalty  assessment 
and  revegetation.  Based  on  the  revised 
information.  OSM  reopened  the 
comment  period  in  the  April  17, 1995, 
Federal  Register  (60  FR  19193).  During 
its  review  of  the  proposed  revisions. 


OSM  noted  that  Kentucky  did  not 
submit  the  January  6. 1995.  "Procedures 
for  Assessment  of  Qvil  Penalties" 
incorporated  by  reference  in  the  March 
2. 1995,  amendment.  It  was 
subsequently  submitted  on  September 
26, 1996.  OSM  reopened  the  comment 
period  in  the  October  25, 1996.  Federal 
Register  (61  FR  55247). 

m.  Director's  Findings 

Set  forth  below,  pursuant  to  SMCRA 
and  the  Federal  regulations  at  30  CFR 
732.15  and  732.17,  are  the  Director's 
findings  concerning  the  proposed 
amendment. 

Revisions  not  specifically  discussed 
below  concern  nonsubstantive  wording 
changes,  or  revised  cross-references  and 
paragraph  notations  to  reflect 
organizational  changes  resiUting  from 
this  amendment. 

1.  405  KAR  7:015— Documents 
Incorporated  by  Reference 

In  section  3.  Kentucky  proposes  to 
delete  the  incorporation  by  reference  to 
the  Penalty  Assessment  Manual.  This 
document  is  superseded  by  the  addition 
of  procedures  for  the  assessment  of  civil 
penalties  at  405  KAR  7:095,  section  7. 
The  Director  finds  that  the  proposed 
deleUon  at  405  KAR  7:015(3)  will  not 
render  the  State  program  less  effective 
than  the  Federal  regulations. 

2.  405  KAR  7:095— Assessment  of  Civil 
Penalties 

At  section  5(2),  Kentucky  proposes  to 
clarify  that  the  provisions  of  subsection 
(2)  are  in  addition  to  the  civil  penalty 
provided  for  in  subsection  (1).  At 
section  7,  Kentucky  proposes  to 
incorporate  by  reference  "Procedxires  for 
Assessment  of  Qvil  Penalties,"  (January 
6. 1995).  The  dociunent  establishes 
procedures  for  determining  how  and 
when  penalties  will  be  assessed, 
assessing  continuing  violations,  and 
waiving  the  point  system  for  calculating 
penalties.  The  Federal  regxdations  at  30 
CFR  part  845  provide  procediues  for  the 
assessment  of  dvil  penalties.  The 
Director  finds  that  the  proposed 
regulations  at  405  KAR  7:095  (2)  and  (7) 
contain  procediual  requirements  which 
are  the  same  or  similar  to  those 
contained  in  section  518  of  SMCRA,  and 
which  are  consistent  with  the  Federal 
regulations  at  30  CFR  part  845. 

3.  405  KAR  10:010— General 
Requirements  for  Performance  Bond 
and  Licdiility  Insurance 

At  section  2(4),  Kentucky  proposes  to 
require  that  a  rider  to  the  applicable 
pwformance  bond  confirming  coverage 
of  a  revision  be  submitted  by  the 
applicant  if  the  acreage  of  the  pennit 


area  is  unchanged  but  if  the  revision:  (a) 
Adds  a  coal  washer,  a  crush  and  load 
facility,  a  refuse  pile,  or  a  coal  mine 
waste  impKmndment  to  the  existing 
permit  or  (b)  alters  the  boundary  of  a 
permit  area  or  increment.  The  Federal 
regulations  at  30  CFR  800.15(d)  require 
that  bonds  be  adjusted  to  confbrm  to  the 
permit  as  revised.  Kentucky  also 
proposes  to  add  a  new  section  5  which 
incorporates  by  reference  the  following 
documents:  Performance  Bond.  SME- 
42,  February.  1991;  Irrevocable  Standby 
Letter  of  Credit:  Coiifirmation  of 
Irrevocable  Standby  Letter  of  Credit; 
Certificate  of  Liability  Insurance;  Notice 
of  Change  of  Liability  Insiuance;  and 
Escrow  Agreement.  While  there  are  no 
direct  Federal  counterparts,  the  Director 
finds  that  the  proposed  revisions  at  405 
KAR  10:010(2)(4)  is  not  inconsistent 
with  the  Federal  regulations  at  30  CFR 
800.15(d),  which  requires  a  regulatory 
authority  to  review  the  adequacy  of  a 
bond  for  a  permit  which  has  been 
revised.  Also,  the  Director  finds  that  the 
incorporation  by  reference  of  the  above- 
listed  forms  in  405  KAR  10:010(5)  will 
not  render  the  Kentucky  program  less 
efiiective  than  the  Federal  regulations  at 
30  CFR  800.11,  800.21(b)  and  800.60. 

4.  405  KAR  16K)20 — Contemporaneous 
Reclamation 

At  section  2,  Kentucky  proposes  to 
revise  its  backfilling  and  grading  plan 
requirements  to  allow  more  than  one  pit 
per  permit  if  the  permittee  makes 
certain  demonstrations.  If  alternative 
distance  limits  are  approved  or 
additional  pits  allowed,  the  applicant  is 
required  to  provide  supplemental 
assurance  in  accordance  with  section  6 
of  the  regulations.  Kentucky  also 
proposes  to  revise  the  backfilling  and 
grading  provisions  of  sections  2(l)-(6). 
At  section  2(1) — ^Area  Mining,  only  one 
pit  per  permit  area  is  allowed.  At 
section  2(2) — Auger  Mining,  the 
deadline  for  completion  of  coal  removal 
is  proposed  to  be  60  calendar  days  after 
the  initial  excavation  for  the  purpose  of 
removal  of  topsoil  or  overburden, 
instead  of  60  calendar  days  after  the 
initial  siuface  distvubance.  Only  one 
auger  mining  operation  per  pennit 
operation  is  allowed.  At  section  2(3) — 
Contour  Mining,  the  phrase  "siuface 
disturbance"  is  replaced  by  "excavation 
for  the  purpose  of  removal  of  topsoil  or 
overburden,"  in  the  same  maimer  as 
described  above  for  section  2(2).  Only 
one  pit  per  permit  area  is  allowed.  At 
section  2(4) — Multiple-seam  Contour 
Mining,  only  one  multiple  seam 
operation  per  pennit  is  allowed.  At 
section  2(5) — Combined  Contour  and 
Auger  Mining,  only  one  contour  mining 
{Ht  and  one  auger  mining  operation  per 
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permit  area  are  allowed.  At  section 
2(6) — Moiintaintop  Removal,  if  the 
moimtaintop  removal  operation  begins 
by  mining  a  contour  cut  around  all  or 
part  of  the  mountain  top,  the  time  and 
distance  limits  for  contour  mining  shall 
apply  to  that  cut  unless  alternative 
liigoits  are  approved.  There  are  ao 
backfilling  time  and  distance  limitation, 
or  limits  on  the  nimiber  of  pits  allowed 
per  permit  area  in  the  current  Federal 
regulations.  States  must,  however, 
impose  time  and  distance  limitations 
wlUch  ensure  that  reclamation  occurs  as 
contemporaneously  as  practicable  with 
mining  operations,  in  accordance  with 
30  CFR  816.100  and  817.100.  The 
Director  finds  that  the  proposed 
revisions  at  405  KAR  16:020  section  2, 
which  now  more  clearly  define  the 
deadline  for  completion  of  coal  removal 
for  area  and  auger  mining  operations, 
are  not  inconsistent  with  the  general 

Federal  provisions  pertaining  to       

contemporaneous  reclamation  at  30  CFR 
816.100. 

Kentucky  proposes  to  add  new 
section  6— -Supplemental  Assurance.  If 
alternative  distance  limits  or  additional 
pits  are  approved,  the  appUcant  is 
required  to  submit  supplemental 
assurance  in  the  amounts  specified  for 
the  purpose  of  assuring  the  reclamation 
of  the  additional  unreclaimed  distiubed 
area.  This  supplemental  assiuance  is  in 
addition  to  the  performance  bond 
required  under  405  KAR  Chapter  10. 
While  the  bonding  requirements  of  405 
KAR  10:030, 10:035,  and  10:050  shall 
apply  to  supplemental  assurance,  the 
bond  release  requirements  of  405  KAR 
10:040  shall  not  apply.  Supplemental 
assurance  amounts  are  specified  for 
contour,  moimtaintop  removal,  and  area 
mining.  Supplemental  assurance  will  be 
returned  upon  application  and  after 
inspection  and  documentation  of  the 
completion  of  backfilling,  grading,  or 
highwall  removal,  as  appropriate.  While 
there  are  no  direct  Federal  counterparts, 
the  Director  finds  that  the  proposed 
provisions  at  405  KAR  16:020  secticn  6 
are  consistent  with  the  Federal 
regulations  pertaining  to  adjustment  of 
bond  amounts  at  30  CFR  800.15(a). 
However,  the  Director  notes  that 
additional  bond  is  still  required  for  any 
proposal  to  add  acreage  to  the  permit 
area. 

Kentucky  proposes  to  add  new 
section  7 — Docimients  Incorporated  by 
Reference.  Supplemental  assurance  and 
escrow  agreement  forms  are 
incorporated  by  reference.  Office 
addresses  where  the  documents  may  be 
reviewed  are  listed.  There  are  no 
Federal  counterparts  to  these 
provisions.  However,  the  Director  finds 
that  the  proposed  provisions  at  405  KAR 


16:020  section  7  are  not  inconsistent 
with  the  requirements  of  SMCRA  and 
the  Federal  regulations. 

5.  405  KAR  16:200— Revegetation/ 
Surface  Mining  Activities 

405  KAR  18:200~Revegetation/ 
Underground  Mining  Activities 

At  section  1(4),  Kentucky  proposes  to 
clarify  for  cropland  or  pasttueland 
postmining  land  use,  compliance  with 
sections  16:180  3(2)  and  18:180  3f2)  for 
cropland  is  required.  The  Director  finds 
that  the  proposed  revisions  at  405  KAR 
16:200  1(4)  and  18:200  1(4)  are  no  less 
effective  than  the  Federal  regulations  at 
30  CFR  816:97(h)  and  817.97(h)  and 
satisfy  a  portion  of  the  required 
amendment  at  30  CFR  917.16(i). 
pertaining  to  Finding  niunber  1  of  the 
June  9, 1993,  federal  Register  Notice  (58 
FR  32283.  32284). 

At  section  l(5)(b).  Kentucky  is 
proposing  to  delete  the  reference  to 
Tedmical  Reclamation  Memorandum 
(TRM)  #20  and  incorporate  by  reference 
TRM  *21  "Plant  Species.  Distribution 
Patterns,  Seeding  Rates,  and  Planting 
Arrangements  for  Revegetation  of  Mined 
Lands,"  (January  6, 1995).  In  its  review 
dated  April  18. 1996.  OSM  found  TRM 
#21  to  be  technically  sound  with  certain 
exceptions  relating  to  stocking 
standards  and  soil  degradation. 
Kentucky  responded  to  OSM's  concerns 
pertaining  to  stocking  standards  in  its 
letter  dated  Jime  13, 1996 
(Administrative  Record  No.  KY-1369). 
Kentucky's  regulations  at  405  KAR 
16:050  and  18:050 — Topsoil — ^provide 
for  the  removal,  storage,  and 
redistribution  of  topsoil  to  sustain  the 
appropriate  vegetation.  The  specific 
provisions  at  section  4(1]  require  that 
the  land  be  scarified  or  otherwise 
treated  to  promote  root  penetration.  The 
Director  finds  that  the  proposed 
revisions  at  405  KAR  16:200  l(5)(b)  and 
18:200  l(5)(b)  are  consistent  with  the 
Federal  provisions  pertaining  to 
revegetation  at  30  CFR  816.111  and 
817.111,  as  well  as  30  CFR  816.116  and 
817.116.  The  revisions  also  satisfy  a 
portion  of  the  required  amendment  at  30 
CFR  917.16(i),  pertaining  to  Finding 
number  1  of  the  June  9, 1993,  Federal 
Register  Notice  (58  FR  32284). 

At  section  5(2)  (a)2,3  and  (b)(2), 
Kentucky  is  proposing  to  reference  the 
"Kentucky  Agricultural  Statistics" 
publication  as  the  source  of  ground 
cover  success  standards.  The  Federal 
regulation  at  30  CFR  816.116(a)(1)  and 
817.116(a)(1)  allow  the  regulatory 
authority  to  select  standards  for  success 
and  valid  sampling  techniques.  The 
Director  finds  that  the  proposed 
revisions  at  405  KAR  16:200  5(2)  (a)2.3 


and  (b)(2)  and  18:200  5(2)  (a)2,3  and 
(b)(2)  are  no  less  effective  than  the 
corresponding  Federal  regulations,  and 
satisfy  two  portions  of  the  reqiured 
amendment  at  30  CFR  917.16(i), 
pertaining  to  Finding  number  5  of  the 
Jime  9, 1993.  Federal  Register  Notice  (58 
FR  32287). 

At  section  6(1),  Kentucky  is  proposing 
to  require  a  minimum  stoddng  density 
of  300  trees  or  trees  and  shrutn,  with 
tree  species  comprising  at  least  75%  of 
the  total  stock  on  at  least  70%  of  the 
area  stocked  if  forest  land  is  the 
approved  postmining  landuse.  At 
section  6(2)(b)l.  Kentucky  is  proposing 
to  require  that  the  minimum  stocking 
density  be  300  woody  plants  per  acre, 
including  volunteers.  At  least  foiu 
species  of  trees  or  shrubs  listed  in 
Appendix  A  of  TRM  #21.  including  at 
least  one  hard  mast  species,  one  conifer 
species,  and  two  soft  mast  or  shrub 
species,  shall  be  present  and  the 
stocking  densities  of  these  species  shall 
be  at  least  90  hard  mast  plants  per  acre, 
30  conifer  plants  per  acre,  and  30  plants 
per  acre  for  each  of  the  two  soft  mast  or 
shrub  species.  Stocking  densities  shall 
be  determined  with  a  statistical 
confidence  of  90%.  Section  6(2)(b)(2) 
provides  that,  in  place  of  the 
requirements  of  section  6(2)(b)(l).  the 
cabinet  may.  if  requested  by  the 
applicant,  approve  stocking  densities 
and  woody  plant  species  that  are 
recommended  by  the  Kentucky 
Department  of  Fish  and  Wildlife 
Resources  for  the  permit  area  based 
upon  site-specific  considerations. 

However,  the  stocking  density  of 
recommended  species  must  still  be  at 
least  150  woody  plants  per  acre, 
including  volunteers,  with  stocking 
densities  determined  with  a  statistical 
confidence  of  90% .  Section  6(2)(b)4 
provides  that  this  amendment  to  this 
paragraph  shall  apply  to  original 
applications  for  permits  and 
applications  for  permit  amendments 
submitted  after  the  effective  date  of  this 
amendment.  Permits  issued  or 
appUcations  submitted  prior  to  the 
effective  date  of  this  amendment  may  be 
revised  to  comply  fully  with  this 
paragraph.  At  section  6(2)(c),  Kentucky 
is  proposing  to  require  that  the  stocking 
density  for  woody  plants  be  300  plants 
pOT  acre  for  recreation  areas,  greenbelts, 
fence  rows,  woodlots,  or  shelter  belts  for 
wildlife,  or  where  the  planting  of  trees 
and  shrubs  will  otherwise  facilitate  the 
postmining  land  use.  At  section  6(3)(f). 
Kentucky  is  proposing  to  permit  the 
cotmting  of  volunteer  plants  that  meet 
all  applicable  requirements  to  determine 
tree  or  shrub  stocking  success.  The 
Federal  regulaticms  at  30  CFR 
816.1 16(b)(3)(I)  and  817.116(b)(3)(I) 
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allow  the  regulatory  authority  to  spediy 
ininimiim  stocking  and  planting 
arrangements.  By  cover  letter  to  OSM 
dated  May  3, 1995,  Kentucky  submitted 
letters  of  approval  from  the  Kentucky 
Department  of  Fish  and  Wildlife 
Services  and  the  Department  for  Natural 
Resources,  Division  uf  Forestry,  for  405 
KAR  16:200  and  18:200.  sections  6(1) 
and  6(2),  and  for  TRM  3S21 
(Administrative  Record  No.  KY-1353). 
OSM  notified  Kentucky,  by  letter  dated 
May  10, 1996,  that  it  must  also  provide 
rationale  to  support  its  proposed 
reduction,  at  405  KAR  16:200  and 
18:200,  section  6(1),  in  standards  for 
acceptable  tree  stocking  on  forestry 
postiaining  land  use  (Administrative 
Record  No.  KY-1367).  By  letter  dated 
June  13, 1996,  Kentucky  responded  to 
OSM's  concern  by  including  an  October 
20, 1993,  memorandum  from  the 
Division  of  Forestry  (Administrative 
Record  No.  KY-136g).  This 
memorandum  specifically  recommends 
the  stocking  standards  for  the  forestry 
postmining  land  use  which  Kentucky 
adopted  in  section  6(1),  and  which  were 
approved  by  both  the  Division  of 
Forestry  and  the  Department  of  Fish  and 
Wildlife  Services.  Therefore,  based 
upon  the  supporting  dociunentation 
provided  by  Kentucky,  the  Director 
finds  that  the  proposed  revisions  at  405 
KAR  16:200  6(1),  6(2)(b)l  and  2,  6(2)(c). 
and  6(3)(f)  and  18:200  6(1).  6(2)(b)l  and 
2, 6(2)(c),  and  6(3)(f)  are  no  less  effective 
than  the  corresponding  Federal 
regulations.  In  addition,  these  approved 
changes  satisfy  a  portion  of  the  required 
amendments  at  30  CFR  917.16(1), 
pertaining  to  Finding  number  6  of  the 
June  9. 1993,  Federal  Register  Notice 
(58  FR  32288). 

At  405  KAR  16:200  and  18:200, 
sections  9(3)(c)  and  9(6),  Kentucky  is 
proposing  to  delete  the  productivity  test 
area  option  as  a  measiurement  of 
vegetation  success  for  cropland  where 
hay  is  grown  that  is  not  prime  farmland 
and  for  pastureland.  Productivity  must 
be  measured  by  either  the  techniques 
established  by  TRM  #19  or  by 
determining  total  yield.  The  Federal 
regulations  at  30  CFR  816.116(a)(1)  and 
817.116(a)(1)  allow  the  regulatory 
authority  to  select  standards  for  success 
and  valid  sampling  techniques.  As 
noted  above,  Kentucky  retains  two  other 
options  for  measuring  productivity  at 
sections  9(2)(a)  and  9(2)(b).  The  Director 
find  that  the  deletion  of  the  provisions 
at  405  KAR  16:200  and  18:200,  sections 
9(3)(c)  and  9(6)  does  not  render  the 
State  program  less  effective  than  the 
Federal  regulations.  In  addition,  the 
deletion  satisfies  a  portion  of  the 
required  amendment  at  3Q  CFR 


9l7.16(i),  pertaining  to  Finding  number 
9  of  the  June  9. 1993,  Federal  Registar 
Notice  (58  FR  32289). 

rv.  Summary  and  Disposition  of 
Comments 

Public  comments 

The  Director  soUdted  public 
comments  and  provided  an  opportimity 
for  a  public  hearing  on  the  proposed 
amendment.  Three  separate  submissions 
were  received  from  the  same 
commenter.  Because  no  one  requested 
an  opportunity  to  speak  at  a  public 
hearing,  no  hearing  was  held. 

The  commenter  generally  supported 
the  revisions  to  405  KAR  10:010  which 
requires  a  rider  to  confirm  coverage  of 
permit  revisions  v^ch  alter  permit 
areas  or  boundaries.  The  commenter 
also  supported  the  concept  of  providing 
a  supplemental  assurance  mechanism  in 
addition  to  the  base  bond  as  provided  in 
405  KAR  16:020  but  stated  that 
Kentucky  should  clarify  that  the 
mechanism  is  not  to  be  released  in  a 
partial  manner.  The  Director  notes  that 
section  6(6)  provides  for  return  of 
supplemental  assurance  funds  only 
upon  verification  that  the  area  for  which 
it  was  submitted  has  been  backfilled 
and  graded.  Therefore,  even  if  partial 
release  is  permitted,  only  that  amount  of 
the  supplemental  assurance  no  longer 
needed  to  ensure  backfilling  and 
grading  of  a  portion  of  the  disturbed 
area  could  be  returned.  Several  of  the 
commenter's  initial  concerns  were 
satisfied  by  Kentucky's  subsequent 
revisions  to  its  original- submission.  At 
405  KAR  7:095  3(3),  the  commenter  felt 
that  Kentucky  should  provide  further 
clarification  as  to  whether  it  would 
attribute  all  acts  of  persons  working  on 
the  mine  site  or  only  attribute 
violations,  in  terms i}f  calculating  civil 
penalty  points  to  be  assigned  for 
negligence.  The  Director  notes  that  the 
section  of  the  regulations  to  which  the 
commenter  refers  is  not  being  revised  at 
this  time  and  is,  therefore,  outside  the 
scope  of  this  rulemaking.  With  regard  to 
the  document,  "Procedures  for 
Assessment  of  Civil  Penalties."  the 
commenter  stated  that  it  should  be 
stressed  to  the  civil  penalty  assessor  that 
penalties  are  imposed  to  achieve  a 
deterrent  effect  and  to  penalize 
violations  of  the  law  and  the 
regulations.  While  the  Director  agrees 
with  the  conunenter  that  civil  penalties 
are  intended  to  serve  as  deterrents  as 
well  as  pimishment.  he  notes  that 
neither  SMCRA  nor  the  Federal 
regulations  expUcitly  state  the  goals  of 
civil  penalty  assessment.  Therefore,  he 
cannot  require  Kentucky  to  make  the 
suggested  change.  The  commenter  also 


believed  that  the  threshold  for 
SMiousness  points  should  be  lowered  to 
reflect  the  goal  of  environmental 
damage  prevention.  OSM  caimot  require 
that  states  impose  a  imiform  civil 
penalty  point  system  [See  In  Re 
Permtment  Surface  Mining  Regulation 
Litigation,  14  Env't  Rep.  Case  1083, 
1089  (D.D.C.  February  26. 1980)]. 
Therefore,  the  Director  cannot  reqiiire 
that  Kentucky  make  the  suggested 
change.  At  405  KAR  16:200  and  18:200, 
the  commenter  opposes  the  use  of 
undifferentiated  average  coimty  yields 
for  measurement  of  productivity  of 
lands  with  a  postmining  use  of  hayland 
or  pastureland.  The  Director  notes  that 
OSM  considered  this  issue  in  an  earlier 
Kentucky  amendment  and  foimd 
Kentucky's  productivity  standards 
acceptable  and  no  less  effective  than  the 
Federal  regiilations  (see  58  FR  32290, 
June  9. 1993).  In  addition,  the  United 
States  District  Court  for  the  Eastern 
District  of  Kentucky  affirmed  OSM's 
decision  to  approve  the  use  of 
xmdifferentiated  average  county  yields, 
in  KRC  V.  Babbitt.  No.  93-78  (E.D.  Ky.. 
March  30, 1995). 

Federal  Agency  Comments 

Piusuant  to  30  CFR  732.17(h)(ll)(I), 
the  Director  soUdted  comments  on  the 
proposed  amendment  from  various 
Federal  agencies  with  an  actual  or 
potential  interest  in  the  Kmitucky 
program.  The  following  agendes 
concurred  without  comment:  the 
Department  of  Agriculture,  Natural 
Resources  Conservation  Service;  the 
Department  of  Labor.  Mine  Safety  and 
Health  Administration;  and  the 
Department  of  the  Interior.  Fish  and 
WildUfe  Service  and  Bureau  of  Mines. 

The  Department  of  Agriculture.  Soil 
Conservation  Service,  noted  that  the 
Soil  Siuvey  Manual — Handbook  #18 
referenced  at  405  KAR  7:015  3(4)  has 
been  revised  and  it  provided  the 
updated  information.  The  director  notes 
that  the  section  of  the  regulations  - 
referenced  is  not  being  revised  at  this 
time  and  is,  therefore,  outside  the  scope 
of  this  rulemaking.  However.  Kentuci^ 
is  aware  of  the  revision  and  will  make 
the  appropriate  changes  at  a  later  date. 

The  Department  ofthe  Interior, 
Bureau  of  Land  Management,  noted  a 
possible  discrepancy  in  405  KAR  7:095 
3(4)  regarding  the  assessment  of  good 
faith  points  in  that  Kentucky's  point 
system  appears  to  be  less  stringent  than 
the  Federal  regulations.  The  Director 
notes  that  the  section  of  the  regulations 
reCsrenced  is  not  being  revised  at  this 
time  and  is,  therefore,  outside  the  scope 
of  this  rulemaking.  The  Director  also 
notes  that  the  provisions  of  OSM 
Directive  REG-5  dated  August  31, 1991, 
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provide  that  if  a  State  program  requires 
consideration  of  the  four  mandatory 
statutory  criteria  (history  of  previous 
violations,  seriousness  of  violations, 
negligence  of  operator,  and  good  faith) 
in  determining  whether  to  assess  a 
penahy  and  determining  the  amount, 
the  program  meets  the  requirements  of 
section  518  of  SMCRA.  The  penalty 
amounts  need  not  be  equivalent  to  those 
specified  at  30  CFR  part  845.  See  also. 
In  Re  Permanent  Surface  Mining 
Regulation  Litigation,  14  Env't.  Rep.  Cas 
1083, 1089  (D.D.C,  February  26. 1980). 

Envimnmental  Protection  Agency  (EPA) 

Pursuant  to  30  CFR  732.17(hMll)(ii), 
OSM  is  required  to  obtain  the  written 
concurrence  of  the  EPA  vdth  respect  to 
those  provisions  of  the  proposed 
program  amendment  that  relate  to  air  or 
water  quality  standards  promulgated 
imder  the  authority  of  the  Clean  Water 
Act  (33  U.S.C  1251  et  seq.)  or  the  Qean 
Air  Act  (42  U.S.C.  7401  et  seq.) 

On  August  3, 1994,  OSM  solicited 
EPA's  concurrence  with  the  proposed 
amendment.  On  August  26, 1994,  EPA 
have  its  written  conciurence 
(Administrative  Record  No.  KY-1311). 

V.  Director's  Decision 

Based  on  the  above  findings,  the 
Director  approves  the  proposed 
amendment  as  submitted  by  Kentucky 
on  July  19, 1994,  and  as  revised  on 
January  11, 1995. 

The  Director's  approval  herein  of  the 
proposed  amendments  has  satisfied  a 
portion  of  the  required  amendment 
codified  at  30  CFR  917.16.  Therefore, 
the  Director  is  amending  30  CFR 
917.16(i)  to  refer  specifically  to  those 
portions  of  the  required  amendment 
which  remain  imsatisfied.  

The  Federal  regulations  at  30  CFR 
Part  917,  codifying  decisions  concerning 
the  Kentucky  program,  are  being 
amended  to  implement  this  decision. 
This  final  rule  is  being  made  effisctive 
immediately  to  expedite  the  State 
program  amendment  process  and  to 
encourage  States  to  bring  their  programs 
into  conformity  with  the  Federal 
standards  without  imdue  delay. 
Consistency  of  State  and  Federal 
standards  is  required  by  SMCRA. 

VI.  Procedural  Determinatioiis 

Executive  Order  12866 

This  rule  is  exempted  from  review  by 
the  Office  of  Management  and  Budget 
(OMB)  under  Executive  Order  12866 
(Regulatory  Planning  and  Review). 

Executive  Order  12988 

The  Department  of  the  Interior  has 
conducted  the  reviews  required  by 
section  3  of  Executive  Order  12988 


(Qvii  Justice  Reform)  and  has 
determined  that,  to  the  extent  allowed 
by  law,  this  rule  meets  the  applicable 
standards  of  subsections  (a)  and  (b)  of 
that  section.  However,  these  standards 
are  not  applicable  to  the  actual  language 
of  State  r^ulatory  programs  and 
program  amendments  since  each  such 
program  is  drafted  and  promidgated  by 
a  specific  State,  not  by  OSM.  Under 
sections  503  and  505  of  SMCRA  (30 
U.S.C  1253  and  1255)  and  30  CFR 
730.11.  732.15.  and  732.17(h)(10). 
decisions  on  proposed  State  regulatory 
programs  and  program  amendments 
submitted  by  the  States  must  be  based 
solely  on  a  determination  of  whether  the 
submittal  is  consistent  with  SMCRA  and 
its  implementing  Federal  regidations 
and  whether  the  other  requirements  of 
30  CFR  Parts  730,  731,  and  732  have 
been  met 

National  Environmental  Policy  Act 

No  environmental  impact  statement  is 
required  for  this  rule  since  section 
702(d)  of  SMCRA  (30  U.S.C.  1292(d)) 
provides  that  agency  decisions  on 
proposed  State  regulatory  program 
provisions  do  not  constitute  major 
Federal  actions  within  the  meaning  of 
section  102(2)(C)  of  the  National 
Environmental  Policy  Act  (42  U.S.C. 
4332(2)(C)). 

Paperwork  Reduction  Act 

This  rule  does  not  contain 
information  collection  requirements  that 
require  approval  by  OMB  under  the 
Paperwork  Reduction  Act  (44  U.S.C 
3507  et  seq.). 

Regulatory  Flexibility  Act 

The  Department  of  the  Interior  has 
determined  that  this  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  Regulatory  Flexibility  Act  (5 
U.S.C  601  et  seq.).  The  State  submittal 
which  is  the  subject  of  this  rule  is  based 
upon  corresponding  Federal  regulations 
for  which  an  economic  analysis  was 
prepared  and  certification  made  that 
such  regulations  would  not  have  a 
significant  economic  effect  upon  a 
substantial  number  of  small  entities. 
Accordingly,  this  rule  will  ensure  that 
existing  requirements  previously 
promulgated  by  OSM  will  be 
implemented  by  the  State.  In  making  the 
determination  as  to  whether  this  rule  ^ 
would  have  a  significant  economic 
impact,  the  Department  relied  upon  the 
data  and  assumptions  of  the 
corresponding  Federal  regulations. 

Unfunded  Mandates 

This  nile  will  not  impose  a  cost  of 
$100  million  or  more  in  any  given  year 


on  any  governmental  entity  or  the 
private  sector. 

List  of  Sobiects  in  30  CFR  917 

Intergovernmental  relations.  Surface 
mining,  Undergroimd  mining. 

Dated:  November  19, 1996. 
Michael  K.  Robinson, 

Acting  Regional  Director,  Appalachian 
Reffonal  Coordinating  Center  .. 

For  the  reasons  set  out  in  the 
preamble,  TiUe  30,  Chapter  VII, 
Subchapter  T  of  the  Code  of  Federal 
Regulations  is  amended  as  set  forth 
below: 

PART  917— KEHTUCKY 

1.  The  authority  citation  for  Part  917 
continues  to  read  as  follows: 

Authority:  30  U.S.C  1201  et  seq. 

2.  Section  917.15  is  amended  by 
adding  paragraph  (aaa)  to  read  as 
follows: 

§917.15    Approval  of  regutotory  program 
amendmenta. 

4        •        •        •        • 

(aaa)  The  following  rules,  as 
submitted  to  OSM  on  July  19, 1994,  and 
as  revised  on  January  11, 1995,  and 
March  2, 1995,  are  approved  effective 
December  17, 1996. 
405  KAR  7:015  section  3 

Documents  Incorporated  by  Reference 
405  KAR  7:095  sections  5(2),7 

Assessment  of  Qvil  Penalties 
•405  KAR  10:010  section  2(4) 

General  Requirements  for 
Performance 
'  Bond  and  Liability  Insurance 
405  KAR  16:020  sections  2,  6  (new),  and 
7  (new) 

Contemporaneous  Reclamation 
405  KAR  16:200 

Revegetation — Surface  Mining 
405  KAR  18:200  sections  1(4),  l(5)(b), 
5(2)(a)2.  3  and  (b)(2),  6(1),  6(2)(b)  1, 
2.  6(2)(C),  6(3)(f).  9(2)(c),  9(5). 

Revegetation — Underground  Mining 

3.  Section  917.16  is  amended  by 
revising  (i)  to  read  as  follows: 

f  917.161    Required  regulatory  program 
anwndmenta. 


(i)  By  December  17, 1996,  Kentucky 
shall  submit  to  the  Director  either  a  - 
proposed  written  amendment  or  a 
description  of  an  amendment  to  be 
proposed  which  revises  405  KAR  16:200 
and  405  KAR  18:200,  sections  l(7)(a)  1 
through  5,  l(7)(b)  and  l(7)(d),  in 
accordance  with  the  Director's  findings 
published  in  the  June  9, 1993,  Federal 
Register  (58  FR  32283),  and  a  timetable 
for  enactment  which  is  consistent  with 
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established  administrative  and 
legislative  procedures  in  the  State. 

(FR  Doc.  96-31750  Piled  12-16-06;  B:45  am] 

MLUNO  cow  431»-0S-« 


DEPARTMENT  OF  EDUCATION 

34CFRPart86 
RIN  1810-AA83 

Drug  and  Alcohol  Abuse  Prevention 

AGENCY:  Department  of  Education. 
ACTION:  Final  regulations. 

summary:  The  Secretary  amends  the 
regulations  on  Drug-Free  Schools  and 
Campuses  to  incorporate  changes  made 
by  the  Improving  America's  Sdiools  Act 
of  1994.  As  a  result  of  that  legislation, 
these  regulations  no  longer  apply  to 
State  educational  agencies  (SEAs)  and 
local  educational  agencies  (LEAs).  The 
Secretary  amends  the  regulations  to 
conform  them  to  these  revised  statutory 
provisions. 

EFFECTIVE  DATE:  These  regulations  take 
effect  January  16,  1997. 
FOR  FURTHER  INFORMATION  CONTACT: 
William  Wooten,  U.S.  Department  of 
Education,  Office  of  Elementary  and 
Secondary  Education,  Room  4000, 
Portals  Bldg.,  600  hidependence 
Avenue,  SW,  Washington.  DC  20202- 
6123.  Telephone:  (202)  260-1922. 
Individuals  who  use  a 
telecommimications  device  for  the  deaf 
(TDD)  may  call  the  Federal  Information 
Relay  Service  (FIRS)  at  1-800-877-8330 
between  8  a.m.  and  8  p.m.,  Eastern  time, 
Monday  through  Friday. 
SUPPLEMENTARY  INFORMATION:  Provisions 
in  20  U.S.C.  3224a  relating  to 
certification  of  drug  and  alcohol  abuse 
prevention  programs  by  State  and  local 
educational  agencies  were  eliminated  by 
amendments  to  the  Elementary  and 
Secondary  Education  Act  of  1965 

.  contained  in  the  Improving  America's 
Schools  Act  of  1994.  Pub.  L.  103-382, 
enacted  October  20, 1994.  As  a  result  of 

^  this  statutory  amendment,  which 
became  effective  July  1. 1995,  State  and 
local  educational  agencies  are  no  longer 
subject  to  the  certification  requirements 
contained  in  34  CFR  part  86. 
The  regulations  in  part  86 
implemented  the  Drug-Free  Schools  and 
Communities  Act  requirement  for  a  one- 
time certification  by  all  SEAs  and  LEAs 
that  they  had  adopted  and  implemented 
drug  prevention  policies  and  programs 
for  their  students  and  employees. 
Virtually  all  SEAs  and  LEAs  had 
submitted  the  required  certification  by 
the  time  the  statute  was  reauthorized. 


and  the  certification  requirement  was  no 
longer  needed.  Furthermore,  by  the  time 
the  statute  was  reauthorized  as  the  Safe 
and  Drug-Free  Schools  and 
Communities  Act,  LEAs  were 
developing  comprehensive,  community- 
wide  prevention  strategies  in  addition  to 
school-based  programs,  and  were 
beginning  to  integrate  drug  prevention 
with  activities  designed  to  prevent  other 
significant  problems  such  as  youth 
violence.  ConsequenUy,  the  Safe  and 
Drug-Free  Schools  and  Communities 
Act  has  eliminated  the  one-time 
certification  requirement  and  replaced  it 
with  the  requirement  that  LEAs  adopt 
and  carry  out  comprehensive  drug  and 
violence  prevention  programs  designed 
for  all  students  and  employees.  In 
keeping  with  this  legislative  change,  the 
regulations  in  part  86  pertaining  to 
SEAs  and  LEAs  are  no  longer  necessary 
and  are  being  eliminated. 

The  regulations  are  amended  in 
accordance  with  the  President's 
Regulatory  Reinvention  Initiative  in 
order  to  reflect  removal  of  the  statutory 
requirement  and  relieve  a  burden 
imposed  on  State  and  local  educational 
agencies.  Part  86  is  still  appUcable  to 
institutions  of  higher  education. 

Waiver  of  Propoeed  Rulemaking 

In  accordance  with  the 
Administrative  Procedure  Act  (5  U.S.C. 
553),  it  is  the  practice  of  the  Secretary 
to  offer  interested  parties  the 
opportunity  to  comment  on  proposed 
regulations.  However,  these  regulations 
merely  reflect  statutory  changes  and  do 
not  establish  substantive  policy. 
Therefore,  the  Secretary  has  determined, 
pursuant  to  5  U.S.C.  553(b)(B),  that 
public  comment  is  unnecessary  and 
contrary  to  the  public  interest. 

Paperwork  Reduction  Act  of  1980 

These  regulations  have  been 
examined  tmder  the  Paperwork 
Reduction  Act  of  1980  and  have  been 
foimd  to  contain  no  information 
collection  requirements. 

Assessment  of  Educational  Impact 

Based  on  its  own  review,  the 
Department  has  determined  that  the 
regulations  in  this  doctunent  do  not 
require  transmission  of  information  that 
is  being  gathered  by  or  is  available  from 
any  other  agency  or  authority  of  the 
United  States. 

List  of  Siib)ects  in  34  CFR  Part  86 

Drug  abuse,  Elementary  and 
secondary  education^  Grant  programs — 
education.  Postsecondary  education. 


Dated:  December  10, 1996. 
Richard  W.  Riley. 
Secretary  of  Education. 

(Catalog  of  Federal  Domestic  Assistance 
numbers  do  not  apply) 

The  Secretary  amends  Title  34  of  the 
Code  of  Federal  Regulations  by 
amending  part  86  as  follows: 

Audiority:  20  U.S.C  114Sg.  unless 
otherwise  noted. 

PART  86— DRUG  AND  ALCOHOL 
ABUSE  PREVENTION 

1.  The  authority  citation  for  part  86  is 
revised  to  read  as  follows: 

2.  The  heading  of  part  86  is  revised 
to  read  as  set  forth  above. 

3.  Part  88  is  amended  by  removing  ". 
SEA,  or  LEA"  in  the  following  places: 

(a)  §  86.2(a)  and  (b): 

(b)  §  86.3  heading,  (a),  and  (b); 

(c)  §86.5  heading,  (a),  and  (b); 

(d)  §  86.301  heading,  (a)  introductory 
text  (twice),  (a)(2),  (b)  introductory  text 
(twice),  (b)(1),  and  (b)(2)(i)(B): 

(e)§  86.302(a)  and  (b); 

(f)  §  86.303(a)  inti-oductory  text,  (b) 
(twice),  (c),  (d),  and  (e)  (twice); 

(g)  §  86.304(a)  introductory  text,  (a)(1), 
(a)(2)(i),  (a)(3)  introductory  text  (twice), 
(a)(3)(ii).  (b)  introductory  text,  (b)(1). 
and  (b)(2)  introductory  text; 

(h)  §  86.400(a); 

(i)  §  86.401(d)(1)  and  (2); 

(j)§  86.402(a); 

(k)§  86.407(a)  and  (d): 

(l)§86.408(a)(l)(ii); 

(m)  §  86.409(c)  introductory  text  and 
(e)(2); 

(n)  §  86.410(a)(1)  introductory  text 
and  (d):  and 

(o)  §  86.411(a)(1),  (a)(2),  and  (b). 

4.  Part  86  is  amended  by  removing  ", 
SEA'S,  or  LEA'S  "  in  the  following 
places: 

(a)  §  86.301(b)(2)(i)(A);  and 

(b)  §  86.304  heading,  (a)  introductory 
text,  and  (a)(3)(ii). 

5.  Section  86.1  is  revised  to  read  as 
follows: 

$88.1    WhatlstttepufposeofttieDnigand 
Alcohol  Abuse  Prevention  regulations? 

The  purpose  of  the  Drug  and  Alcohol 
Abuse  Prevention  regulations  is  to 
implement  section  22  of  the  Drug-Free 
Schools  and  Communities  Act 
Amendments  of  1989,  which  added 
section  1213  to  the  Higher  Education 
Act.  These  amendments  require  that,  as 
a  condition  of  receiving  funds  or  any 
other  form  of  financial  assistance  under 
any  Federal  program,  an  institution  of 
higher  education  (IHE)  must  certify  that 
it  has  adopted  and  implemented  a  drug 
prevention  program  as  described  in  this 
part 
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(Aathority:  20  U.S.C  1145g) 

6.  In  §  86.3  paragraphs  (a)  and  (b)  are 
amended  by  removing  "for  IHEs  and 
§§86.200  and  86.201  for  SEAs  and 
LEAs". 

7.  Section  86.4  is  amended  by 
removing  "(a)  IHE  drug  prevention 
program  certification."  in  paragraph  (a) 
and  by  removing  paragraphs  (b)  and  (c). 

8.  Section  86.6  is  amended  by  revising 
the  heading:  removing  ".  SEA.  or  LEA" 
both  times  it  appears  in  paragraph  (a), 
both  times  it  appears  in  paragraph 
(b)(l],  and  in  paragraph  (b)(2):  and 
revising  paragraph  (b)(3)  to  read  as 
follows: 

§86.6    When  must  an  IHE  aubmN  a  dfug 
prevwition  program  certification? 

•        •        •        •        • 

(b)  •  •  • 

(3)  An  IHE  shall  submit  a  request  for 
an  extension  to  the  Secretary. 

$86.7    [Amended] 

9.  Section  86.7  is  amended  by 
removing  paragraph  (a);  redesignating 
paragraphs  (b)  and  (c)  as  paragraphs  (a) 
and  (b),  respectively;  by  removing 
"Local  educational  agency"  and  "State 
educational  agency"  firom  the  list  of 
terms  in  redesignated  paragraph  (a);  and 
by  removing  ",  SEA,  or  LEA"  both  times 
it  appears  in  the  definition  of 
"Compliance  agreement"  in 
redesignated  paragraph  (b). 

Subpart  C — [Removed  and  Reserved] 

10.  Subpart  C  is  removed  and 
reserved. 

Subpart  D — [Amended} 

11.  The  heading  of  Subpart  D  is 
amended  by  removing  ",  SEA,  or  LEA". 

$86,300    [Amended] 

12.  Section  86.300  is  amended  by 
removing  ",  SEA,  or  LEA"  in  the 
beading,  the  undesignated  introductory 
text,  and  paragraph  (b)  introductory 
text;  and  by  removing  "or  by  an  SEA  or 
LEA  under  §§  86.200(c)  and  86.201(a)" 
in  paragraph  (b)(2). 

13.  The  authority  citation  following 
each  section  of  the  regulations  is  revised 
to  read  as  follows: 

(Authority:  20  U.S.C  1145g) 

(FR  Doc  96-31874  Filed  12-lfr-«6:  8:45  am] 

aiLUNG  COOE  4000-01-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Parts  9  and  63     '    '  ^ 

[AI>^RL-6601-7]  *■' 

RIN  206O-AE02 
RIN  2060-AD98 

National  Emission  Standards  for 
Hazardous  Air  Pollutants  for  Source 
Categories:  Aerospace  Manufacturing 
artd  Rewrork  Facilities  and  Shipbuilding 
and  Ship  Repair  (Surface  Coating) 
Operations 

AGENCY:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Final  rule;  correction. 

SUMMARY:  This  action  corrects  the 
National  Emission  Standards  for 
Hazardous  Air  Pollutants  (NESHAP)  for 
Aerospace  Manufacturing  and  Rework 
Facilities  and  Shipbuilding  and  Ship 
Repair  (Surface  Coating)  Operations 
promulgated  in  the  Federal  Register  on 
September  1. 1995  (60  FR  45948)  and 
December  15. 1995  (60  FR  64330), 
respectively.  This  action  also  announces 
that  the  Information  Collection 
Requirements  (ICR)  contained  in  the 
NESHAP  for  Shipbuilding  and  Ship 
Repair  (Surface  Coating)  Operations 
have  been  approved  by  the  Office  of 
Management  and  Budget  (OMB). 
EFFECTIVE  DATE:  December  17, 1996. 
FOR  FURTHER  INFORMATION  CONTACT:  For 
information  on  the  aerospace 
manufactiuing  and  rework  facilities 
standard  contact  Mr.  James  Szykman  at 
(919)  541-2452,  Emission  Standards 
Division  (MD-13),  U.S.  Environmental 
Protection  Agency,  Research  Triangle 
Park,  North  Carolina  27711.  For 
information  on  the  shipbuilding  and 
ship  repair  (surface  coating)  standard 
contact  Dr.  Mohamed  Serageldin  at 
(919)  541-2379,  Emission  Standards 
Division  (MD-13),  U.S.  Environmental 
Protection  Agency.  Research  Triangle 
Park,  North  Carohna  27711. 
SUPPLEMENTARY  INFORMATION:  The 
Administrator  is  invoking  the  "good 
cause"  exception  of  the  Administrative 
Procedures  Act.  5  U.S.C.  553(b)(3)(B), 
which  allows  an  agency  to  promulgate 
rules  without  notice  or  the  opportunity 
for  comment  when  it  finds  that  such 
procedures  would  be  "impracticable, 
imnecessary,  or  contrary  to  the  public 
interest."  Following  notice  and 
conunent  procediuvs  for  this  rule  would 
be  unnecessary  because  the  changes 
effected  here  are  only  minor  corrections 
that  do  not  changes  die  intended  effect 
of  the  original  rule.  The  Administrator 
is  also  invoking  the  good  cause 


provision  to  make  this  rule  immediately 
effiective  upon  its  date  of  publication. 

L  Shipbuilding  and  Ship  Repair 
(Surface  Coating) 

The  NESHAP  for  shipbuilding  and 
ship  repair  (surface  coating)  operations 
was  promulgated  in  the  Federal 
Register  on  December  15, 1995  (60  FR 
64330)  as  subpart  II  of  40  CFR  Part  63. 

The  final  rule  contained  (1)  errors  in 
numbering  the  incorporations  by 
reference  which  were  added  to  §  63.14; 
(2)  improper  punctiiation  in 
§  63.788(b)(3)(ii)(B);  (3)  a  footnote  to 
Table  2  of  subpart  II  which  incorrectly 
identified  those  coating  categories  that 
were  not  given  cold-weather 
allowances;  and  (4)  inappropriate  use  of 
the  term  "unaffected"  major  sources  in 
§  63.788(b)(1).  This  action  corrects  these 
portions  of  the  final  rule.  In  addition,  it 
amends  the  table  in  40  CFR  Part  9  of  ICR 
control  numbers  issued  by  OMB  for 
approved  collections  of  information  in 
certain  EPA  regulations.  At  the  time  of 
publication  of  the  final  rule,  the  EPA 
did  not  have  an  approved  ICR  control 
number  to  add  to  the  Uble.  The  OMB 
subsequently  approved  the  ICR  for  the 
final  NESHAP,  and  the  approved  ICR 
control  number  (206Q-O330)  is  being 
added  to  40  CFR  Part  9. 

n.  Aerospace  Manufacturing  and 
Rework  Facilities 

The  NESHAP  for  aerospace 
manufacturing  and  rework  facilities  was 
promulgated  in  the  Federal  Register  on 
September  1, 1995  (60  FR  45948).  A 
dociunent  of  correction  to  the  final  rule 
was  published  in  the  Federal  Register  . 
on  February  9, 1996  (61  FR  4902)  which 
corrected  the  deadline  for  existing 
sources  to  submit  an  initial  notification 
to  the  Administrator. 

The  amendatory  language  for  this 
final  rule  correction  inadvertently 
referenced  paragraph  (a)(1)  instead  of 
referencing  paragraph  (a)(2)  of  Section 
63.753.  The  amendatory  language 
shoidd  have  read.  "Section  63.753  is 
amended  by  adding  a  new  sentence  to 
the  beginning  of  paragraph  (a)(2)  as 
follows:"  This  document  includes  the 
applicable  language  to  make  this 
correction. 

Administrative  Requirements 

/.  Paperwork  Reduction  Act 

The  information  collection 
requirements  of  the  previously 
promulgated  NESHAP  were  submitted 
to  and  approved  by  the  Office  of 
Management  and  Budget  (OMB).  A  copy 
of  the  Information  Collection  Request 
(TCR)  documents  (OMB  number  1414.02 
and  1687.01.  for  shipbuilding  and 
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aerospace,  respectively)  may  be 
obtained  from  Sandy  Farmer, 
Information  Policy  Branch  (PM-223Y); 
U.S.  Environmental  Protection  Agency; 
401  M  Street.  SW;  Washington,  DC 
20460  or  by  calling  (202)  260-2740. 
Today's  changes  to  the  NESHAP 
should  have  no  impact  on  the 
information  collection  burden  estimates 
made  previously. 

n.  Executive  Order  12866  Review 

Under  Executive  Order  12866,  the 
EPA  must  determine  whether  the 
proposed  regulatory  action  is  "not 
significant"  and  therefore,  subject  to 
OMB  review  and  the  requirements  of 
the  executive  order.  The  Order  defines 
"significant"  regulatory  action  as  one 
that  is  likely  to  lead  to  a  rule  that  may: 

(1)  Have  an  annual  effect  on  the 
economy  of  $100  million  or  more  or 
adversely  affect  in  a  material  way  the 
economy,  a  sector  of  the  economy, 
productivity,  competition,  jobs,  the 
environment,  public  health  or  safety  in 
State,  local,  or  tribal  governments  or 
commimities; 

(2)  create  a  serious  inconsistency  or 
otherwise  interfere  with  an  action  taken 
or  planned  by  another  agency: 

(3)  materially  alter  the  budgetary 
impact  of  entitlements,  grants,  user  fees 
or  loan  programs  or  the  rights  and 
obligations  of  recipients  thereof;  or 

(4)  raise  novel  legal  or  policy  issues 
arising  out  of  legal  mandates,  the 
President's  priorities,  or  the  principles 
set  forth  in  the  executive  order. 

The  Shipbuilding  NESHAP 
promulgated  on  December  15,  1995  was 
determined  to  not  be  a  "significant 
regulatory  action"  under  Executive 
Order  12866.  The  Aerospace  NESHAP 
promulgated  on  September  1,  1995  has 
been  determined  to  be  a  "significant 
regulatory  action"  under  Executive 
Order  12866.  The  amendments  issued 
today  do  not  add  any  additional  control 
requirements  or  costs.  Therefore,  this 
regulatory  action  does  not  affect  the 
previous  decisions  and  is  not 
considered  to  be  significant. 

m.  Submission  to  Congress  and  the 
General  Accounting  Office 

Under  S  U.S.C.  801(a)(1)(A),  as  added 
by  the  Small  Business  Regulatory 
Enforcement  Fairness  Act  of  1996,  the 
EPA  submitted  a  report  containing  this 
rule  and  other  required  information  to 
Ae  U.S.  Senate,  the  U.S.  House  of 
Representatives,  and  the  Comptroller 
General  of  the  General  Accounting 
Office  prior  to  publication  of  the  rule  in 
today's  Federal  Register.  This  rule  is 
not  a  "major  rule"  as  defined  by  5 
U.S.C.  804(2). 


IV.  Unfunded  Mandates 

Under  Section  202  of  the  Unfunded 
Mandates  Reform  Act  of  1995,  the  EPA 
must  prepare  a  budgetary  impact 
statement  to  accompany  any  proposed 
or  final  rule  that  includes  a  Federal 
mandate  that  may  result  in  estimated 
costs  to  State,  local,  or  tribal 
governments  in  the  aggregate;  or  to  the 
private  sector,  of  $100  miUion  or  more. 
Under  Section  205,  the  EPA  must  select 
the  least  costly,  most  cost-effective  or 
least  burdensome  alternative  that 
achieves  the  objectives  of  the  rule  and 
is  consistent  with  statutory 
requirements.  Section  203  reqiiires  the 
EPA  to  establish  a  plan  for  informing 
and  advising  any  small  governments 
that  may  be  significantly  or  imiquely 
impacted  by  the  rule. 

The  EPA  has  determined  that  the 
action  promulgated  today  does  not 
include  a  Federal  mandate  that  may 
result  in  estimated  costs  of  $100  million 
or  more  to  either  State,  local,  or  tribal 
governments  in  the  aggregate,  or  to  the 
private  sector. 

Therefore,  the  requirements  of  the 
Unfunded  Mandates  Reform  Act  do  not 
apply  to  this  action. 

List  of  Subjects 

40  CFR  Part  9 

Reporting  and  recordkeeping 
requirements. 

40  CFR  Part  63 

Environmental  protection.  Air 
pollution  control.  Hazardous 
substances,  Inc(»poration  by  reference. 
Reporting  and  recordkeeping 
requirements. 

Dated:  August  22, 1996. 
Mary  D.  Nichols. 

Assistant  Administrator  for  Air  and 
Radiation. 

For  the  reasons  set  out  in  the 
preamble.  Title  40;  Chapter  I  of  the  Code 
of  Federal  Regulations  is  amended  as 
follows: 

PART  9— {AMENDED] 

1.  The  authority  citation  for  part  9 
continues  to  read  as  follows: 

Authority:  7  U.S.C  135  et  seq..  13&-136y; 
15  U.S.C  2001,  2003,  2005,  2006,  2601-2671: 
21  U.S.C  331),  346a,  348;  31  U.S.C  9701;  33 
U.S.C  1251  et  seq.,  1311. 1313d.  1314, 1318, 
1321, 1326, 1330, 1342, 1344, 1345  (d)  and 
(e),  1361;  E.0. 11735,  38  PR  21243,  3  CFR, 
1971-1975  Comp.  p.  973;  42  U.S.C.  241, 
242b,  243,  246,  300f,  300g,  300g-l,  300g-2, 
300g-3,  300g-4,  300g-5,  300g-6,  300J-1. 
300J-2,  300)-3,  300i-4,  300J-9, 1857  et  seq., 
6901-6992k.  7401-7671q,  7542,  9601-9657, 
11023, 11048. 


2.  Section  9.1  is  amended  by  adding 
the  new  entries  under  the  indicated 
heading  to  read  as  follows: 

f  9.1    OMB  approvit  under  tli 
Reduction  Act 


40  CFR  citation 


OMBoon- 
trolNa 


National  Emission  Standards  tor  Hazardous 
Air  Pollutants  for  Source  Categories^ 


63.5(d) _ .._.    206(M)330 

63.787  (aHb)  - 2060-0330 

63.788  (a)-(c)  2060-0330 


3The  ICRs  referenced  in  tfiis  section  of  ttw 
Table  erxxKnpass  the  appicat)le  general  provi- 
sions contained  in  40  CFR  Part  63,  subpart  A, 
which  are  not  independent  information  collec- 
tion requirements. 

PART63-{AMENDED] 

3.  The  authority  citation  for  Part  63 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7401,  et  seq. 

4.  Section  63.14  is  amended  by 
redesignating  paragraphs  (b)(4)  through 
(b](14)  added  on  December  15,  1995  at 
60  FR  64336  as  paragraphs  (b)(8) 
through  (b)(18). 

Sut>part  GG — National  Emission 
Standards  for  Aerospacs 
Manufacturing  and  Rewort(  FacilHias 

5.  Section  63.753  is  amended  by 
adding  a  new  sentence  to  the  begGining 
of  paragraph  (a)(2)  to  read  as  follows: 

f  63.753    Reporting  requirwnwiti. 

(a)(1)  •  •  • 

(2)  The  initial  notification  for  existing 
soiuces,  required  in  §  63.9(b)(2)  shall  be 
submitted  no  later  than  September  1. 
1997.  *  *  • 


Subpart  II— National  Emission 
Standards  for  Shipbuilding  and  Ship 
Repair  (Surface  Coating)  Operations 

6.  Section  63.788  is  amended  to  revise 
the  first  sentence  of  paragraph  (b)(1)  as 
follows: 


§  83.788    Recordlweping  and  Reporting 
Requirements. 

•        •        •        *        • 

(b)*«* 

(1)  Each  owner  or  operator  of  a  major 
source  shipbuilding  or  ship  repair 
facility  having  surface  coating 
operations  with  less  than  1000  liters  (L) 
(264  gallons  (gal))  annual  marine 
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coating  usage  shall  record  the  total 
volume  of  coating  applied  at  the  source 
to  ships.  *  •  • 

•  •        •        *        • 

7.  Table  2  to  Subpart  n  of  Part  63, 
footnote  (e)  is  revised  as  follows: 

Table  2  to  Subpart  II  of  Part  63.— 
VoUtile  Organic  HAP  (VOHAP) 
Limits  for  Marine  Coatings 

These  limits  apply  during  cold- 
weather  time  periods,  as  defined  in 
§  63.782.  Cold-weather  allowances  are 
not  given  to  coatings  in  categories  that 
permit  less  than  40  percent  volume 
solids  (nonvolatiles).  Such  coatings  are 
subject  to  the  same  limits  regardless  of 
weather  conditions. 

•  •        •        •        • 

(FR  Doc.  96-31344  Filed  12-16-96:  8:45  am] 

MLUNQCOOCi 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47CFRPart73 

[MM  Dociwt  No.  96-121;  RM-8806  and  RM- 
8820] 

Radio  Broadcasting  Servtcaa; 
ForastvUla  and  Algoma,  Wl 

agency:  Federtd  Communications 

Commission. 

action:  Final  rule. 

SUMMARY:  Action  in  this  proceeding 
allots  Channel  271A  to  Forestville, 
Wisconsin,  as  that  community's  first 
local  service  in  response  to  a  petition 
filed  by  Lyle  Robert  Evans  d/b/a  The 
Radio  Company.  See  61  FR  30585,  June 
17, 1996.  The  coordinates  for  Channel 
271A  at  Forestville  are  44—45-54  and 
87-28-48.  There  is  a  site  restriction  8.5 
kilometers  (5.3  miles)  north  of  the 
community.  In  response  to  the 
counterproposal  filed  by  VVTRW, 
Incorporated,  we  shall 'allot  Channel 
281A  to  Algoma.  Wisconsin,  without  a 
site  restriction.  The  coordinates  for 
Channel  281A  are  44-36-18  and  87-26- 
12.  Since  Algoma  and  Forestville  are 
both  located  within  320  kilometers  (200 
miles)  of  the  U.S.-Canadian  border, 
concurrence  of  the  Canadian 
government  has  been  obtained  for  both 
channels.  With  this  action,  this 
proceeding  is  terminated. 
DATES:  Effective  January  27, 1997.  The 
window  period  for  filing  applications 
for  Channel  2271A  at  Forestville, 
Wisconsin,  and  Channel  281A  at 
Algoma,  Wisconsin,  will  open  on 
January  27, 1997,  and  close  on  February 
27,1997. 


FOR  FURTHER  MFORMATION  CONTACT: 
Kathleen  Scheuerle,  Mass  Media 
Bureau.  (202)  418-2180. 
SUPPLEMENTARY  MFORMATION:  This  is  a 
summary  of  the  Commission's  Report 
and  Order,  MM  Docket  No.  96-121, 
adopted  December  6, 1996,  and  released 
December  13. 1996.  The  full  text  of  this 
Commission  decision  is  available  for 
inspection  and  copying  during  normal 
business  hours  in  the  Commission's 
Reference  Center  (Room  239),  1919  M 
Street,  NW.  Washington,  D.C.  The 
complete  text  of  this  decision  may  also 
be  purchased  fit>m  the  Commission's 
copy  contractors,  International 
Transcription  Services,  Inc.,  2100  M 
Street,  N.W.,  Suite  140.  Washington, 
D.C  20037.  (202)  857-3800. 

List  (tf  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 

Part  73  of  Title  47  of  the  Code  of 
Federal  Regulations  is  amended  as 
follows: 

PART  73— (AMENDED] 

1.  The  authority  citation  for  Part  73 
continue  to  read  as  follows: 

Authority:  Sees.  303, 48  Stat,  as  amended, 
1082: 47  U.S.Q  154,  as  amended. 

173.202    [Amandad] 

2.  Section  73.202(b).  the  Table  of  FM 
Allotments  imder  Wisconsin,  is 
amended  by  adding  Channel  281A  at 
Algoma  and  by  adding  Forestville. 
Channel  271A. 

Federal  Commimications  Commission. 
John  A.  KarouMM, 

Chief,  Allocations  Branch,  Policy  and  Rules 

Division,  Mass  Media  Bureau. 

(FR  Doo  96-31937  Filed  12-16-96;  8:45  am) 

BILUNQCOK  t7ia-»1-P 


47  CFR  Part  73 

[MM  Dociwt  No.  96-37;  RM-8765] 

Radio  Broadcasting  Servtcaa;  Sylvan 
Beach.  NY 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Final  rule. 

SUMMARY:  The  Commission,  at  the 
request  of  Michael  S.  Celenza,  allots 
Channel  262A  to  Sylvan  Beach,  NY,  as 
the  community's  first  local  aural 
service.  See  61  FR  10977,  March  18. 
1996.  Channel  262A  can  be  allotted  to 
Sylvan  Beach  in  compliance  with  the 
Commission's  minimum  distance 
separation  requirements  without  the 
imposition  of  a  site  restriction,  at 
coordinates  43-11-47  NL;  75-43-51 
WL.  Canadian  concurrence  in  the 


allotment  has  been  received  since 
Sylvan  Beach  is  located  within  320 
kilometers  (200  miles)  of  the  U.S.- 
Canadian border.  With  this  action,  this 
proceeding  is  terminated. 
DATES:  Efiiactive  January  17. 1997.  The 
window  period  for  filing  appUcations 
will  open  on  January  17. 1997,  and  close 
on  February  18. 1997. 
FOR  FURTHER  INFORMATION  CONTACT: 
Leslie  K.  Shapiro.  Mass  Media  Bureau,  ■ 
(202) 418-2180. 

SUPPt^EMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission's  Report 
and  Order,  MM  Docket  No.  96-37, 
adopted  November  22, 1996,  and 
released  November  29, 1996.  The  fuU 
text  of  this  Commission  decision  is 
available  for  inspection  and  copying 
during  normal  business  hours  in  the 
FCC  Reference  Center  (Room  239).  1919 
M  Street.  NW.  Washington,  D.C  The 
complete  text  of  this  decision  may  also 
be  purchased  fi'om  the  Commission's 
copy  contractor.  International 
Transcription  Service,  Inc..  (202)  857- 
3800.  2100  M  Street.  N.W.,  Suite  140, 
Washington.  D.C.  20037. 

List  of  Sub|ects  in  47  CFR  Part  73 

Radio  broadcasting. 

Part  73  of  Title  47  of  the  Code  of 
Federal  Regulations  is  amended  as 
follows: 

PART  73-{AMENDEDl 

1.  The  authority  citation  for  Part  73 
continues  to  read  as  follows: 


Authority:  Sees.  303,  48  Stat.,  a 
1082;  47  U.S.C.  154,  as  amended. 


I  amended. 


173.202    [Amwided] 

2.  Section  73.202(b).  the  Table  of  FM 
Allotments  under  New  York,  is 
amended  by  adding  Sylvan  Beach, 
Channel  262A. 

Federal  Communications  Commission 

John  A.  Kareusos, 

Chief,  Allocations  Branch,  Policy  and  Rules 
Division,  Mass  Media  Bureau. 

|FR  Doc.  96-31936  Filed  12-16-96;  8:45  am] 

BHJJNQ  CODE  (712-01-^ 

47  CFR  Part  73 

[MM  Docket  No.  95-175;  RM-8707] 

Radio  Broadcasting  Services;  Ada, 
Newcastte  and  Watonga,  Oldahoma 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Final  rule. 

SUMMARY:  The  Commission,  at  the 
request  of  Tyler  Broadcasting 
Corporation,  reallots  Channel  227C1 


y:^- 
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from  Ada  to  Newcastle,  C^dahoma,  as 
the  community's  first  local  aural 
broadcast  service,  and  modifies  the 
license  of  Station  KTLS  accordingly.  To 
accommodate  the  allotment  at 
Newcastle,  the  license  of  Station  KIMY, 
Watonga,  Oklahoma,  is  modified  to 
specify  operation  on  Channel  230A  in 
lieu  of  its  present  Channel  228A.  See  60 
FR  63669.  December  12, 1995.  Channel 
227C1  can  be  allotted  to  Newcastle  in 
compliance  with  the  Commission's  . 
minimiiTn  distance  separation 
requirements  with  a  site  restriction  of 
7.5  kilometers  (4.7  miles)  south,  at 
coordinates  35-10-44  NL  and  97-36-03 
WL,  to  accommodate  petitioner's 
desired  transmitter  site.  Chaimel  230A 
can  be  allotted  to  Watonga  at  Station 
IGMY's  presently  licensed  transmitter 
site,  at  coordinates  35-54-17;  98-23-09. 
With  this  action,  this  proceeding  is 
terminated. 

EFFECTIVE  DATE:  January  17, 1997. 

FOR  FURTHER  INFORMATION  CONTACT: 
Leslie  K.  Shapiro,  Mass  Media  Bureau, 
(202)  418-2180. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Coimnission's  Report 
and  Order,  MM  Docket  No.  95-175, 
adopted  November  22, 1996,  and 
released  November  29, 1996.  The  full 
text  of  this  Commission  decision  is 
available  for  inspection  and  copying 
during  normal  business  hours  in  the 
FCC  Reference  Center  (Room  239),  1919 
M  Street.  NW,  Washington,  D.C.  The 
complete  text  of  this  decision  itiay  also 
be  purchased  from  the  Commission's 
copy  contractor.  International 
Transcription  Service,  Inc.,  (202)  857- 
3800.  2100  M  Street,  N.W.,  Suite  140, 
Washington.  D.C.  20037. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 

Part  73  of  Title  47  of  the  Code  of 
Federal  Regvdations  is  amended  as 
follows: 

PART  73— (AMENDED] 

1.  The  authority  citation  for  Part  73 
continues  to  read  as  follows: 

Ai^oritjr:  Sees.  303, 48  Stat.,  as  amended, 
1082;  47  U.S.C.  154,  as  amended. 

S73.202    [Aimnded] 

2.  Section  73.202(b),  die  Table  of  FM 
Allotments  under  Oklahoma,  is 
amended  by  removing  Channel  227C1  at 
Ada,  adding  Newcastle,  Chaimel  227C1, 
and  adding  Channel  230A  and  removing 
Channel  228A  at  Watonga. 


Federal  Communications  Commission. 

}ohn  A.  KarousiM, 

Chief,  Allocations  Branch,  Policy  and  Rules 

Division,  h4ass  Media  Bureau . 

(FR  Doc.  96-31931  Filed  12-16  -96;  6:45 

am] 

BIUJNQ  OOOf  STK  -01  -p 

47CFRPart73 

[MM  Docket  No.  96-78;  RM-877q 

Radio  Broadcasting  Services; 
Hicksvllle,  Ohio  ^ 

agency:  Federal  Communications 

Commission. 

ACTION:  Final  rule. 

SUMMARY:  The  Commission,  at  the 
request  of  Lake  Cities  Broadcasting 
Corporation,  allots  Channel  294A  to 
Hicksville.  Ohio,  as  the  commimity's 
first  local  aural  transmission  service. 

See  61  FR  18711,  April  29, 1996. 
Chaimel  294A  can  be  allotted  to 
Hicksville  in  compliance  with  the 
Commission's  mileage  separation 
requirements  with  a  site  restriction  of 
5.4  kilometers  (3.4  miles)  northeast,  at 
coordinates  41-19-35  North  Latitude 
and  84—43-03  West  Longitude,  to  avoid 
a  short-spacing  to  Station  WMRI, 
Channel  295B,  Marion,  Indiana. 
Canadian  concurrence  in  the  allotment 
has  been  received  since  Hicksville  is 
located  within  320  kilometers  (200 
miles)  of  the  U.S.-Canadian  bordw. 
With  this  action,  this  proceeding  is 
terminated. 

DATES:  Effective  January  17, 1997.  TTie 
window  period  for  filing  applications 
will  open  on  January  17, 1997,  and  close 
on  February  18, 1997. 
FOR  FURTHER  INFORMATION  CONTACT: 
Leslie  K.  Shapiro.  Mass  Media  Bureau, 
(202) 418-2180. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission's  Report 
and  Order,  MM  Docket  No.  96-78, 
adopted  November  22, 1996,  and 
released  November  29, 1996.  The  full 
text  of  this  Commission  decision  is 
available  for  inspection  and  copying 
during  normal  business  hours  in  the 
FCC  Reference  Center  (Room  239),  1919 
M  Street,  NW,  Washington,  D.C.  The 
complete  text  of  this  decision  may  also 
be  purchased  from  the  Commission's 
copy  contractor.  International 
Transcription  Service,  Inc.,  (202)  857- 
3800,  2100  M  Street,  N.W.,  Suite  140. 
Washington,  D.C.  20037. 

List  of  Subjects  in  47  CFR  Part  73 

Radiobroadcasting- 
Part  73  of  Title  47  of  the  Code  of 

Federal  Regulations  is  amended  as 

follows: 


PART73HAMENOEDI 

1.  The  authority  citatibn  for  Part  73 
continues  to  read  as  follows: 

Aadiarity:  Sees.  303, 48  Stat,  as  amended. 
1082: 47  U.S.a  1S4.  as  amended. 

I7S.202    [Aimnded] 

2.  Section  73.202(b),  the  Table  of  FM 
Allotments  under  Ohio,  is  amended  by 
adding  Hicksville,  Channel  294A. 

Federal  Communications  Commission. 
John  A.  Karousos, 

C3iief,  Allocations  Branch,  Policy  and  Rules 
Division,  Mass  Media  Bureau. 

(FR  Doc.  96-31932  Filed  12-16-96;  8:45  am) 
BHAJNQ  CODE  trtl-*1-P 


DEPARTMENT  OF  TRANSPORTATION 

Surface  Transportation  Board 

49  CFR  Part  1002 
[STB  Ex  Parte  No.  5421 

Regulations  Qoveming  Fees  For 
Se^lces  Performed  in  Connection 
With  Licensing  and  Related  Services— 
1996  Update 

agency:  Surface  Transportation  Board. 
action:  Final  rule. 

SUMMARY:  After  consideration  of  the 
petition  to  reopen  this  proceeding,  the 
Siuface  Transportation  Board  (Board) 
reduces  the  filing  fee  for  Item  (60), 
Labor  arbitraticm  proceedings  to  $150. 
and  establishes  a  new  effective  date  for 
Item  (61),  Appeals  to  a  Surface 
Transportation  Board  decision  and 
petitions  to.revoke  an  exemption 
pursuant  to  49  U.S.C.  10502(d).  The 
Board  also  modifies  Item  (56),  Formal 
complaints  to  comply  with 
Congressional  directives. 
EFFECTIVE  DATE:  This  final  rule  is 
effective  on  January  16, 1997.  Section 
1002.2  (b)(61)  is  effective  on  January  16. 
1997. 

FOR  FURTHER  INFORMATION  CONTACT: 
Kathleen  M.  King,  (202)  927-5249  or 
David  T.  Groves,  (202)  927-6395.  [TDD 
for  the  hearing  impaired:  (202)  927- 
5721.) 

SUPPLEMENTARY  INFORMATION:  The 
Board's  regulations  in  49  CFR  1002.3 
require  the  Board  to  update  its  user  fee 
schedule  annually.  At  61  FR  42190 
(August  14, 1996)  the  Board  issued  final 
rules  in  this  proceeding  that  established 
its  1996  user  fise  schedule. 

On  September  3, 1996,  Joseph  C. 
Szabo,  the  Illinois  Legislative  Director 
for  the  United  Transportation  Union 
(Petitioner  or  Mr.  Szabo)  filed  a  petition 
to  reopen  this  proceeding.  Petitioner 
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requests  that  the  $1,000  filing  fee  for 
Item  (56),  Formal  complaints,  and  Item 
(58)(i),  Petitions  for  declaratory  orders, 
which  are  comparable  to  complaints, 
and  the  $1,400  filing  fee  fOT  Item  (58)(ii), 
All  other  petitions  for  declaratory  order, 
be  eliminated  for  rail  employees  and 
their  imions. 

In  addition,  he  seeks  elimination  of 
the  new  S7,600  filing  fee  for  Item  (60), 
Labor  arbitration  proceedings,  and  the 
new  $150  filing  fee  for  Item  (61), 
Appeals  to  a  Surface  Transportation 
Board  decision  and  petitions  to  revoke 
an  exemption  pursuant  to  49  U.S.C 
10502(d).  Previously,  at  61  FR  48639 
(September  16, 1996)  the  effective  date 
for  those  two  fee  items  was  delayed  by 
Chairman  Morgan  to  allow  the  Board 
sufficient  time  to  consider  the  issues 
raised  in  this  petition  to  reopen. 

We  find  that  there  is  no  basis  for 
granting  petitioner's  request  that  the 
fees  for  formal  complaints  and  petitions 
for  declaratory  order  be  eliminated  for 
rail  employees  or  their  unions.  Based  on 
the  new  evidence  submitted  by  the  labor 
ofBdals  who  support  Mr.  Szabo's 
petition,  we  condude  that  the  $7,600 
filing  fee  for  Item  (60),  Labor  aibitraticHi 
proceedings,  should  be  reduced  to  $150. 
After  reviewing  petitioner's  arguments 
we  conclude  that  the  $150  filing  fee  for. 
Item  (61),  Appeals  to  Surface 
Transportation  Board  decisions  and 
petitions  to  revoke  exemption  under  49 
U.S.C  10502(d),  is  appropriate. 

While  we  had  indicated  that  the  filing 
fee  for  formal  complaints  should  be 
increased,  the  current  $1 ,000  filing  fee 
for  Item  (56),  Formal  complaints,  was 
maintained  until  the  on-going  legislative 
debate  regarding  that  filing  fee  was 
completed.  That  legislative  debate  has 
now  been  resolved  by  enactment  of 
section  1219  of  the  Federal  Aviation 
Authorization  Act  of  1996.  Pub.  L.  104- 
264. 110  Stat.  3213  (Oct.  9, 1996).  which 
prohibits  any  increase  in  the  filing  fee 
for  complaints  filed  by  small  shippers  in 
connection  with  rail  maximum  rates 
complaints  until  after  September  30, 
1998.  Therefore,  we  will  maintain  the 
filing  fee  for  formal  complaints  under 
Item  56(ii)  at  $1 ,000  for  small  shippers. 
For  all  other  shippers,  we  will  adopt  the 
filing  fee  of  $23,300  for  Item  (56)(i), 
Formal  complaints  filed  under  the  coal 
rate  guidelines,  and  a  filing  fee  of  $2,300 
for  Item  56(iii),  All  other  formal 
complaints. 

Additional  information  is  contained 
in  the  Board's  decision.  To  obtain  a 
copy  of  the  full  decision,  write,  call,  or 
pick  up  in  person  from  DC  News  &  Data. 
Inc.,  Room  2229. 1201  Constitution  Ave. 
N.W..  Washington.  DC  20423. 
Telephone:  (202)  289-1357/4359. 
(Assistance  for  the  bearing  impaired  is 


available  through  TDD  services  (202) 
927-5721.) 

The  Board  affirms  its  previous  finding 
that  the  fee  changes  adopted  here  will 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small 
entities. 

This  action  will  not  significantly 
affect  either  the  quality  of  the  hiunan 
environment  or  the  conservation  of 
energy  resources. 

List  of  Subjects  in  49  CFR  Part  1002 

Administrative  practice  and 
procedure.  Common  carriers.  Freedom 
of  infonnation.  User  fees. 

Decided:  December  5. 1996. 

By  the  Board.  Chairman  Morgan,  Vice 
Chairman  Simmons,  and  Commission 
Owen. 

Vemon  A.  M^lUuns,  -     J 

Secretary. 

For  the  reasons  set  forth  in  the 
preamble,  tiUe  49,  chapter  X,  part  1002, 
of  the  Code  of  Federal  Regulations  is 
amended  as  follows: 

PART  1002— FEES 

1.  The  authority  dtation  for  part  1002 
continues  to  read  as  follows: 

Authority:  5  U.S.C  552(a)(4)(A)  and  553: 
31  U.S.C.  9701;  and  49  U.S.C.  721(a). 

2.  The  new  effective  date  for  49  CFR 
1002.2(f),  fee  item  (61),  is  January  16, 
1997. 

3.  In  section  1002.2  (f)  fee  items  (56) 
and  (60)  are  revised  to  read  as  follows: 

f  1002.2    FHIngfaes. 

•  •  •  »  •        ■ '  ■    ; 


48  CFR  Part  1039 


[Ex 


No.  346  (Sub-No.  34)] 


Typaof  ProceedHig 


Fee 


(56)  A  formal  complaint  alleging  un- 
lawful rates  or  practices  of  rail 
carriers,  motor  carriers  of  pas- 
sengers   or    motor    carriers    of 
househok)  goods: 
(0  A  formal  complaint  filed  under 
ttie  coal  rate  guidelines  (Stand- 
Alone  Cost  Methodology)  al- 
leging   unlawful    rates   and/or 
practices  of  rail  carriers  under 
49  U.S.C.  10704(c)(1)  except  a 
complaint  filed  by  a  small  ship- 
per      $23,300 

(ii)  A  formal  complaint  involving 
rail  maximum  rates  filed  by  a 

small  shipper  1,000 

(iii)  All  other  formal  complaints  ....        2,300 

•  •  •  *  • 

(60)   Labor  arbitration  proceed- 
ings ...- „ 150 

•  •  •  •  * 

[FR  Doc.  96-31954  Filed  12-1&-96:  8:45  am] 

BOXING  COOC  MIS-OO-P 


Rail  Qanaral  Exemption  Authority; 
Examptlon  of  HydrtHJIic  Comont 

AOENCY:  Surface  Transportation  Board, 

DOT. 

action:  Final  rule. 

summary:  llie  Board  is  exempting  from 
regulation  the  transportation  by  rail  of 
hydraulic  cement  (STCC  No.  32-4) 
including  shipments  from  the  South 
Dakota  State  Cement  Plant  Commission 
("Dacotah")  facility  at  Rapid  Qty.  SD 
(herein,  the  "Dacotah  Cement  Plant"). 
Those  shipments  had  been  excepted 
when  cement  was  exempted  from 
regulation.  The  exception  for  the 
Dacotah  Cement  Plant  is  now  removed. 
Hydraulic  cement,  without  the  Dacotah 
exception,  is  added  to  the  list  of  exempt 
commodities  as  set  forth  below.  This 
exemption  does  not  embrace 
exemptions  from  the  regulation  of  car 
hire  and  car  service. 
EFFECTIVE  DATE:  This  final  rule  is 
effective  on  January  16, 1997. 
FOR  FURTHER  INFORMATION  CONTACT: 
Joseph  H.  Dettmar,  (202)  927-5660. 
[TDD  for  the  hearing  impaired:  (202) 
927-5721.1 

SUPPI^MENTARY  INFORMATION:  The  ICC 
Termination  Act  of  1995,  Public  Law 
No.  104-88, 109  Stat.  803  (the  ICCTA), 
which  was  enacted  on  December  29, 

1995,  and  took  effect  on  January  1, 1996, 
abolished  the  Interstate  Commerce 
Commission  (ICC)  and  transferred 
certain  functions  and  proceedings  to  the 
Surfece  Transportation  Board  (Board). 
This  notice  relates  to  a  proceeding  that 
was  pending  with  the  ICC  prior  to 
January  1, 1996,  and  to  functions  that 
are  subject  to  Board  jurisdiction 

.  pursuant  to  49  U.S.C.  10701  and  10502. 
Section  204(b)(1)  of  the  ICCTA  provides, 
in  general,  that  proceedings  pending 
before  the  ICC  on  the  effective  date  of 
that  legislation  shall  be  decided  imder 
the  law  in  effect  prior  to  January  1, 

1996,  insofar  as  they  involve  functions 
retained  by  the  ICCTA.  However, 
because  of  the  nature  of  the  action  in 
this  proceeding — adoption  of  a  class 
exemption  with  application  to  future 
transportation  and  related  future 
filings — we  have  considered  both  the 
new  and  the  old  law  in  issuing  our 
decision  here.  Citations  are  to  the 
current  sections  of  the  statute,  unless 
otherwise  indicated. 

On  July  26, 1995,  at  60  FR  38280,  the 
ICC  requested  comments  on  whether  the 
Dacotah  cement  facilities  at  Rapid  Qty, 
SD,  are  rail  captive  and  the  effect,  if  any, 
of  the  ICC's  decision  in  Union  Pacific 
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Corporation,  Union  Pacific  Railroad 
Company  and  Missouri  Pacific  Railroad 
Company— Control — Chicago  and  North 
Western  Transportation  Company  and 
Chicago  aitd  North  Western  Railway 
Company,  Finance  Docket  No.  32133 
(ICC  served  Mar.  7, 1995)  on  this  matter. 
The  comments  have  been  received  and 
analyzed.  We  are  removing  the 
exception  in  49  CFR  part  1039  for 
shipments  of  hydrauUc  cement  from  the 
Dacotah  Cement  Plant  at  Rapid  aty,  SD. 

For  further  information,  see  the 
Board's  printed  decision.  To  obtain  a 
copy  of  the  full  decision,  write  to,  call, 
or  pick  up  in  person  from  DC  News  & 
Data,  Inc.,  Room  2229, 1201 
Constitution  Avenue,  N.W.. 
Washington,  DC  20423.  Telephone: 
(202)  289-4357/4359.  [Assistance  for 
the  hearing  impaired  is  available 
through  TDD  services:  (202)  927-5721.) 

We  affirm  the  ICC's  initial  finding  that 
the  exemption  will  not  significantly 
affect  either  the  quality  of  the  human 


environment  or  the  conservation  of 
energy  resources.  We  also  affirm  the 
ICC's  initial  finding  that  the  exemption 
will  not  have  a  significant  economic 
impact  on  a  substantial  niunber  of  small 
entities. 

List  of  Subjects  in  49  CFR  Part  1039 

Agricultural  commodities,  Intermodal 
transportation,  Manufactured 
commodities.  Railroads. 


PART1039— EXEMPTIONS 

1.  The  authority  citation  for  part  1039 
continues  to  read  as  follows: 

Anthoritjr:  5  U.S.C.  553,  and  49  U.S.Q 
10502,  and  13301. 

2.  In  §  1039.11.  the  table  in  paragraph 
(a)  is  amended  by  revising  the  entry  for 
STCC  No.  32-4  to  read  as  follows: 

§1039.11    Misc«Uan«ous  commoditlM 
•XMnptkMis. 


(a) 


Decided:  December  4, 1996. 

By  the  Board,  Chainnan  Moigan,  Vice  ^— 

Chairman  Simmons,  and  Commissioner  ^STCC  No.         STCC  tariff         Commocfty 

Owen. 

Vernon  A.  Williams, 

Sec^tary.  .32-4    .do.. "Vj^**- 

For  the  reasons  set  forth  in  the  ..... 

preamble,  title  49,  chapter  X,  part  1039       _ 

of  the  Code  of  Federal  Regulations  is  .••••• 

amended  as  follows:  (FR  Doc.  96-31955  Filed  12-16-96;  8:45  am] 
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This  section  of  the  FEDERAL  REGISTER 
contains  notices  to  the  public  of  the  proposed 
issuance  o(  odes  and  regulations.  The 
purpose  of  these  notices  is  to  give  irterestod 
persons  an  opportunfty  to  perticipale  in  the 
rule  making  prior  to  the  adoption  of  the  final 
rules. 


OFFICE  OF  MANAGEMENT  AND  i 

BUDGET 

5  CFR  Part  1305 
RIN0348-AB35 

Retoase  Of  Official  Information,  and   ^ 
Testimony  by  0MB  Personnel  as 
Witnesses  In  Litigation 

AQENCV:  Office  of  Management  and 

Budget,  Executive  Office  of  the 

President. 

ACTION:  Proposed  rule. 

summary:  The  Office  of -Management 
and  Budget  (OMB)  seeks  public 
comment  on  a  proposed  rule  that  would 
set  forth  the  procedures  to  be  followed 
when,  in  litigation  (including 
administrative  proceedings),  a 
subpoena,  order  or  other  demand  of  a 
court  or  other  authority  is  issued  for  the 
production  or  disclosure  of:  Any 
material  contained  in  the  files  of  OMB; 
any  information  relating  to  materials 
contained  in  the  files  of  OMB;  or  any 
information  or  material  acquired  by  any 
person  while  such  person  was  an 
employee  of  OMB  as  a  part  of  the 
performance  of  the  person's  official 
duties  or  because  of  the  person's  official 
status.  Many  agencies  have  issued 
regulations  of  \his  kind  in  the  past  in 
order  to  establish  procedures  to  respond 
to  such  demands  is  an  orderly  and 
consistent  manner. 

DATES:  Comments  must  be  received  no 
%ter  than  February  18, 1997. 
ADDRESSES:  Comments  on  the  proposed 
rule  should  be  addressed  to:  Steven 
Aitken,  Assistant  General  Counsel, 
Office  of  Management  and  Budget, 
Room  464,  Old  Executive  Office 
Building,  Washington,  D.C.  20503. 
Comments  up  to  three  pages  in  length 
may  be  submitted  via  facsimile  to  (202) 
395-7294.  Electronic  mail  comments 
may  be  submitted  via  Internet  to 
TOUHYREG«Al.EOP.GOV.  Please 
include  the  full  body  of  electronic  mail 
comments  in  the  text  and  not  as  an 
attachment.  Please  include  the  name, 
title,  organization,  postal  address,  and 


E-mail  address  in  the  text  of  the 
message. 

Comments  regarding  collection  of 
information  requirements  contained  in 
the  proposed  rule  should  be  addressed 
to  Mr.  Aitken  at  the  address  above  and 
to:  Edward  Springer,  OMB  Desk  Officer, 
Office  of  Information  and  Regulatory 
Affairs.  OMB,  Room  10236.  New 
Executive  Office  Building,  Washington, 
D.C  20503. 

FOR  FURTHER  INFORMATION  CONTACT: 
Steven  Aitken,  Assistant  General 
Counsel,  Office  of  Management  and 
Budget,  at  (202)  395-4728. 
8UPPt.EMENTARY  INFORMATION:  As  have 
many  agencies  over  the  years,  OMB  is 
proposing  to  issue  a  "Touh/'  regulation 
regarding  the  production  or  disclosure 
of  OMB  materials  and  information  in 
response  to  a  subpoena,  order  or  other 
demand  of  a  court  or  other  authority. 
Such  regulations  were  upheld  by  the 
Supreme  Court  in  its  decision  in  United 
States  ex  rel.  Touhy\.  Ragen,  340  U.S. 
462  (1951). 

The  proposed  OMB  "Touhy" 
regulation,  which  is  set  forth  below, 
would  be  placed  in  a  new  Part  1305  in 
OMB's  regulations,  which  are  found  at 
5  CFR  Chapter  III.  OMB  invites 
comments  on  the  proposed  regulation. 

Paperwork  Reduction  Act 

This  proposed  rule  contains 
collection  of  information  requirements 
subject  to  the  Paperwork  Reduction  Act. 
The  requirement  in  §  1305.3(a).  for  a 
person  receiving  a  demand  to  notify  the, 
OMB  General  Counsel  that  the  demand 
has  been  made,  is  estimated  to  take  5 
minutes;  this  can  be  satisfied  by  a  phone 
call  relating  the  demand  and/or  by  a 
facsimile  transmission  of  the  demand. 
The  requirement  in  §  1305.3(b),  for  the 
person  making  the  demand  to  submit  an 
affidavit  or  statement  suimmarizing  the 
information  or  material  sought  and  its 
relevance  to  the  proceeding,  is 
estimated  to  take  15  minutes;  a  demand 
for  docvunents  will  generally  already 
specify  the  documents  sought,  the 
person  making  a  demand  for  testimony 
should  already  know  what  information 
is  sought  (and  therefore  needs  only  to 
describe  that  information),  and  in  each 
case  the  person  making  the  demand 
should  already  know  the  relevance  of 
the  documents  or  testimony  to  the 
proceeding  (and  therefore  needs  only  to 
state  that  relevance).  To  the  extent  that 
any  disclosure  is  required  under 


§  1305.4,  it  is  estimated  to  take  5 
minutes:  the  only  additional  disclosure 
that  mi^t  result  from  this  provision 
would  be  for  a  person  to  state,  when 
declining  to  comply  with  a  demand, 
that  he  or  she  is  doing  so  pursuant  to 
this  regulation.  Based  on  previous 
experience  with  demands  for  OMB 
information  and  materials,  it  is 
estimated  that  there  will  generally  be 
not  more  than  10  respondents/year 
subject  to  the  above  requirements. 

Comments  are  solicited  concerning 
the  proposed  collection  of  information 
requirements  to:  (1)  Evaluate  whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  functions  of 
OMB,  including  whether  the 
information  will  have  practical  utility; 
(2)  Evaluate  the  accuracy  of  the  agency's 
estimate  of  the  burden  of  the  proposed 
collection  of  information,  including  the 
vahdity  of  the  methodology  and 
assumptions  used;  (3)  Enhance  the 
quality,  utihty,  and  clarity  of  the 
information  to  be  collected;  and  (4) 
Minimize  the  burden  on  those  who  are 
to  respond,  such  as  using  appropriate 
automated,  electronic,  mechanical,  or 
other  technological  collection 
techniques  or  other  forms  of  information 
technology,  e.g.,  permitting  electronic 
submission  of  responses.  Comments 
should  be  sent  to  the  persons  specified 
above  (see  ADDRESSES). 

Regulatory  Flexibility  Act,  Unfunded 
Mandates  Reform  Act,  and  Executive 
Orders  12866  and  12875 

For  purposes  of  the  Regulatory 
Flexibility  Act  (5  U.S.C.  601  et  seq.).  the 
proposed  rule  will  not.  if  promulgated, 
have  a  significant  economic  effect  on  a 
substantial  nimiber  of  small  entities;  the 
proposed  rule  addresses  only  the 
procedures  to  be  followed  in  the 
production  or  disclosure  of  OMB 
materials  and  information  in  litigation. 
For  purposes  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (Pub.  L.  104-4).  as 
well  as  Executive  Orders  No.  12866  and 
12875,  the  proposed  rule  would  not 
significantly  or  uniquely  affect  small 
governments,  and  would  not  result  in 
increased  expenditures  by  State,  local, 
and  tribal  governments,  or  by  the 
private  sector,  of  $100  million  or  more. 
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Issued  in  Washington,  D.C,  December  9, 
1996. 

Frankliii  D.  Raines, 
Director 

For  the  reasons  set  forth  in  the 
preamble,  OMB  proposes  to  amend  5 
CFR  Qiapter  m  by  adding  a  new  part 
1305  to  read  as  follows: 

PART  1305— RELEASE  OF  OFFICIAL 
INFORMATION.  AND  TESTIMONY  BY 
OMB  PERSONNEL  AS  WITNESSES,  IN 
LITIQATION 

1305.1  Purpose  and  scope. 

1305.2  Production  prohibited  unless 
approved. 

1305.3  Procedures  in  the  event  of  a  demand 
for  disclosure. 

1305.4  Procedure  in  the  event  of  an  adverse 
ruling. 

1305.5  No  private  right  of  action. 
Authority:  31  U.S.C.  502. 

§1305.1    Purpose  and  scope. 

This  part  contains  the  regulations  of 
the  OfHce  of  Management  and  Budget 
(OMB)  concerning  procedures  to  be 
followed  when,  in  litigation  (including 
administrative  proceedings),  a 
subpoena,  order  or  other  demand 
(hereinafter  in  this  part  referred  to  as  a 
"demand")  of  a  court  or  other  authority 
is  issued  for  the  production  or 
disclosure  of: 

(a)  Any  material  contained  in  the  files 
of  OMB; 

(b)  Any  information  relating  to 
materials  contained  in  the  files  of  OMB; 
or 

(c)  Any  information  or  material 
acquired  by  any  person  while  such 
person  was  an  employee  of  OMB  as  a 
p>art  of  the  performance  of  the  person's 
official  duties  or  because  of  the  person's 
official  status. 

f1306^    Production  prohiMtsd  unless 


No  employee  or  former  employee  of 
OMB  shall,  in  response  to  a  demand  of 
a  court  or  other  authority,  produce  any 
material  contained  in  the  files  of  OMB, 
disclose  any  information  relating  to 
materials  contained  in  the  files  of  OMB, 
or  disclose  any  information  or  produce 
any  material  acqiiired  as  pait  of  the 
performance  of  the  person's  official 
duties,  or  because  of  the  person's 
official  status,  without  the  prior 
approval  of  the  General  Counsel. 

f1306.3    Procedures  in  the  event  of  a 
demand  for  dtsdosurs. 

(a)  Whenever  a  demand  is  made  upon 
an  employee  or  former  employee  of 
OMB  for  the  production  of  material  or 
the  disclosure  of  information  described 
in  §  1305.2,  he  shall  immediately  notify 


the  General  Counsel.  If  possible,  the 
General  Coimsel  shall  be  notified  before 
the  employee  or  former  employee 
concerned  replies  to  or  appears  before 
the  court  or  other  authority. 

(b)  If  information  or  material  is  sought 
by  a  demand  in  any  case  or  matter  in 
which  OMB  is  not  a  party,  an  affidavit 
(or,  if  that  is  not  feasible,  a  statement  by 
the  party  seeking  the  information  or 
material,  or  by  his  attorney)  setting  forth 
a  summary  of  the  information  or 
material  sought  and  its  relevance  to  the 
proceeding,  must  be  submitted  before  a 
decision  is  made  as  to  whether  materials 
will  be  produced  or  permission  to 
testify  or  otherwise  provide  information 
will  be  granted.  Any  authorization  for 
testimony  by  a  present  or  former 
employee  of  OMB  shall  be  limited  to  the 
scope  of  the  demand  as  summarized  in 
such  statement. 

(c)  If  response  to  a  demand  is  required 
before  instructions  bom  the  General 
Counsel  are  received,  an  attorney 
designated  for  that  purpose  by  OMB 
shall  appear,  and  shall  furnish  the  court 
or  other  authority  with  a  copy  of  the 
regulations  contained  in  this  part  and 
inform  the  court  or  other  authority  that 
the  demand  has  been  or  is  being,  as  the 
case  may  be,  refiarred  for  prompt 
consideration  by  the  General  Coimsel. 
The  court  or  other  authority  shall  be 
requested  respectfully  to  stay  the 
demand  pending  receipt  of  the 
requested  instructions  firom  the  General 
Counsel. 

§  1305.4    Procedure  in  the  event  of  an 
I  ruling. 


If  the  court  or  other  authority  declines 
to  stay  the  effect  of  the  demand  in 
response  to  a  request  made  in 
accordance  with  §  1305.3(c)  pending 
receipt  of  instructions  firom  the  General 
Counsel,  or  if  the  court  or  other 
authority  rules  that  the  demand  must  be 
complied  with  irrespective  of  the 
instructions  from  the  General  Counsel 
not  to  produce  the  material  or  disclose 
the  information  ^ught,  the  employee  or 
former  employee  upon  whom  the 
'demand  has  been  made  shall 
respectfully  decline  to  comply  with  the 
demand  (United  States  ex  rel.  Touhy  v. 
Ragen,  340  U.S.  462  (1951)). 

S130&:5    No  private  right  of  action. 

This  part  is  intended  only  to  provide 
guidance  for  the  internal  operations  of 
OMB,  and  is  not  intended  to,  and  does 
not,  and  may  not  be  relied  upon  to 
create  a  right  or  benefit,  substantive  or 
procedural,  enforceable  at  law  by  a 
party  against  the  United  States. 

(FR  Doc.  96-31794  Filed  12-16-96:  8:45  am) 
SaUNQ  OOOC  S11»-M-P 


DEPARTMENT  OF  AGRICULTURE 

Food  and  Consumer  Sarvica 

7  CFR  Part  273 

[Antandment  No.  37q 

RIN0584-AB57 

Food  Stamp  Program;  Anticipating 
Income  and  Reporting  Changes 

AGENCY:  Food  and  Consumer  Service, 
USDA. 

ACTION:  Proposed  rule. 

SUMMARY:  This  rule  proposes  revisions 
in  Food  Stamp  Prc^ram  procedures  for 
reporting  and  acting  on  changes  in 
earned  income.  The  changes  are 
designed  to  increase  State  agency 
flexibiUty  and  improve  procures  for 
determining  the  eligibility  and  benefits 
of  households  whose  income  fluctuates 
unpredictably.  Under  this  proposal. 
State  agencies  would  choose  from  three 
different  reporting  requirements  for 
households  with  earned  income.  The 
reporting  requirement  a  State  agency 
selects  would  replace  the  current 
requirement  that  households  report  a 
change  of  more  than  S25  in  earned 
income.  In  addition  to  reporting  a 
change  in  source  of  income,  households 
would  be  required  to  report  one  of  the 
following:  A  change  in  wage  rate  or 
salary  and  a  change  in  part-time  or  full- 
time  status,  provided  the  household  is 
certified  for  no  more  than  3  months;  a 
change  in  wage  rate  or  salary  and  a 
change  of  more  than  5  hours  a  week  that 
is  expected  to  continue  for  more  than  a 
month;  or  a  change  in  the  amount 
earned  of  more  than  $80  a  month. 
DATES:  Comments  must  be  received  on 
or  before  February  18, 1997  to  be 
assured  of  consideration. 

ADDRESSES:  Comments  should  be 
submitted  to  Margaret  Werts  Batko 
Assistant  Branch  Chief,  Certification 
Pohcy  Branch,  Progra[m  Development 
ENvision,  Food  and  Consimier  Service, 
USDA,  3101  Park  Center  Drive, 
Alexandria,  Virginia.  22302.  (703)  305- 
2516.  Comments  may  also  be  datafexed 
to  the  attention  of  Ms.  Batko  at  (703) 
305-2486.  The  internet  address  is: 
Margaret_Batko@FCS.USDA.GOV,  All 
written  comments  will  be  open  for 
public  inspection  at  the  office  of  the 
Food  and  Consumer  Service  during 
regular  business  hours  (8:30  a.m.  to  5 
p.m.,  Monday  through  Friday)  at  3101 
Park  Center  Drive,  Alexandria,  Virginia, 
Room  720. 

FOR  FURTHER  INFORMATION  CONTACT: 
Questions  regarding  the  proposed 
rulemaking  should  be  addressed  to  Ms. 
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Batko  at  the  above  address  m  by 
telephone  at  (703)  305-2516. 

SUPPt.EMENTARY  MFORMATKM: 

ExecntiTe  Oder  12866 

This  proposed  rule  has  been 
determined  to  be  significant  and  was 
reviewed  by  the  Office  of  Management 
and  Budget  in  conformance  with 
Executive  Order  12866. 

Executive  Order  12372 

The  Food  Stamp  Program  (Program)  is 
listed  in  the  Catalog  of  Federal  Ctomestic 
Assistance  under  No.  10.551.  For  the 
reasons  set  forth  in  the  final  rule  in  7 
CFR  part  3015,  Subpart  V  and  related 
Notice  (48  FR  29115).  this  Program  is 
excluded  from  the  scope  of  Executive 
Order  12372  which  requires 
intergovernmental  consultation  with 
State  and  local  officials. 

Regulatory  Flexibility  Act 

This  rule  has  been  reviewed  with 
regard  to  the  requirements  of  the 
R^latory  Flexibility  Act  of  1980  (5 
U.S.C.  601-612).  Ellen  Haas,  Under 
Secretary  for  Food,  Nutrition,  and 
Consumer  Services,  has  certified  that 
this  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  State  and  local 
welfare  agencies  will  be  the  most 
affected  to  the  extent  that  they 
administer  the  Program. 

Paperwork  Reductioa  Act 

This  proposed  rule  contains 
information  collections  which  are 
subject  to  review  by  the  Office  of 
Management  and  Budget  (0MB)  imder 
the  Paperwork  Reduction  Act  of  1995 
(Pub.  L.  104-13).  The  reporting  and 
recordkeeping  burden  associated  with 
the  eligibility,  certification,  and 
continued  eligibility  of  food  stamp 
recipients  is  approved  under  OMB  No. 
0584-0064.  Current  burden  estimates 
for  OMB  No.  0584-0064  include  burden 
associated  with  collecting  and  verifying 
information  reported  on  the  application 
to  determine  initial  household 
eligibility  and  also  on  a  form  given  to 
households  for  reporting  changes  in 
their  circumstances  during  the 
certification  period.  Some  households 
are  required  to  submit  a  report  every 
month;  other  households  (change 
reporting  households)  are  required  to 
report  changes  within  10  days  of  the 
date  they  become  aware  of  the  change. 
State  agencies  provide  households  with 
a  form  for  reporting  these  changes 
(change  report  form)  at  every 
certification  and  whenever  a  kjiange  is 
reported.  This  rule  would  amend  7  CFR 
273.12(a)(l)(i)  to  provide  State  agencies 
with  three  options  for  earned  income 


changes  households  would  be  required 
to  report.  The  options  are  (1)  a  change 
in  wage  rate  or  salary  and  a  change  in 
part-time  or  full-time  status,  provided 
that  the  household  is  certified  for  no 
more  than  3  months:  (2)  a  change  in 
wage  rate  and  a  change  of  more  than  5 
hoivs  a  week  that  is  expected  to 
continue  for  more  than  a  month;  or  (3) 
a  change  in  the  amount  earned  of  more 
than  $80  a  month.  State  agencies  would 
select  one  of  these  Qptions  to  include  on 
the  change  report  form.  The  provisions 
in  7  CFR  273.12(a)(l)(i)  of  this  proposed 
rulemaking  do  not  alter  burden 
estimates  <ilready  approved  under  OMB 
No.  05B4-U064  for  change  reporting 
households.  The  methodologies  used  to 
determine  the  burden  estimates  assiune 
that  all  change  reporting  households 
will  submit  at  least  one  change  report 
form  annually.  The  ntmiber  of  change 
reporting  households  is  estimated  to  be 
9,324,000.  Although  the  proposed 
changes  would  remove  the  need  for 
change  reporting  households  to  report 
small  changes  in  the  amount  of  earned 
income,  households  would  still  be 
required  to  report  other  changes,  and 
the  assiunption  of  at  least  one  report  a 
year  remains  valid.  The  public  reporting 
burden  for  the  change  report  form  is 
estimated  to  average  .1617  hours  per 
report  form  for  a  total  burden  of 
1,507,691  hours  annually. 
Comments.  Comments  are  invited  on: 

(a)  Whether  the  proposed  coUecticHi  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  will  have  practical  utility; 

(b)  the  accuracy  of  the  agency's  estimate 
of  the  burden  of  the  proposed  collection 
of  information,  including  the  validity  of 
the  methodology  and  assumptions  used; 

(c)  ways  to  enhance  the  quality,  utility 
and  clarity  of  the  information  to  be 
collected:  and  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  those  who  are  to  respond,  including 
through  the  use  of  appropriate 
automated,  electronic,  mechanical,  or 
other  technological  collection 
techniques  or  other  forms  of  information 
technology.  Comments  may  be  sent  to 
Wendy  Taylor,  OIRM,  Room  404-W, 
Office  of  Management  and  Budget, 
Paperwork  Reduction  Project  (OMB  No. 
0584-0064),  Washington,  D.C.  20503 
and  Department  of  Agriculture, 
Clearance  Officer,  OIRM.  AG  Box  7630, 
Washington.  DC  20250.  Comments  and 
recommendations  on  the  proposed 
information  collection  must  be  received 
by  February  18. 1997. 

Executive  Order  12778 

This  rule  has  been  reviewed  under 
Executive  Order  12778.  Civil  Justice 


Reform.  This  rule  is  intended  to  have 
preemptive  effect  with  respect  to  any 
State  or  local  laws,  regulations  or 
policies  which  conflict  with  its 
provisions  or  which  would  otherwise 
impede  its  full  implementation.  This 
rule  is  not  intended  to  have  retroactive 
effect  unless  so  specified  in  the 
EFFECTIVE  DATE  paragraph  of  this 
preamble.  Prior  to  any  judicial  challenge 
to  the  provisions  of  this  rule  or  the 
appUcation  of  its  provisions,  all 
applicable  administrative  procedures 
must  be  exhausted. 

Regulatory  Impact  Anaiym. 

Need  for  Action 

This  action  is  needed  to  respond  to 
requests  from  State  agencies  for  revision 
of  the  requirements  for  reporting 
changes  in  earned  income,  to  clarify 
procedures  for  averaging  income,  and  to 
assist  households  in  meeting  their 
responsibility  to  comply  with  Program 
requirements. 

Benefits 

State  agencies  will  benefit  bom  this 
rule  because  households  will  better 
understand  which  changes  in  earnings 
they  are  required  to  report.  Recipients 
who  work  will  benefit  because  they  will 
have  to  report  only  significant  changes 
in  their  employment  status  rather  than 
fiequent  and  temporary  changes  in  the 
amount  of  monthly  income. 

Costs 

The  changes  in  requirements  for 
reporting  changes  in  earnings  and  acting 
on  reported  changes  are  not  expected  to 
have  a  significant  impact  on  Program 
costs. 

Background 

There  are  two  systems  in  the  Food 
Stamp  Program  for  determining  the 
amount  of  benefits  a  household  should 
receive:  Prospective  budgeting  and 
retrospective  budgeting.  Section 
5(f)(3)(A)  of  the  Food  Stamp  Act  of 
1977.  as  amended  (the  Act).  7  U.S.C. 
2014(f)(3)(A).  provides  that  calculation 
of  household  income  on  a  prospective 
basis  should  be  based  on  the  income  the 
household  reasonably  anticipates 
receiving  during  the  period  for  which  - 
eligibility  and  benefits  are  being 
determined.  The  law  requires  the 
calculation  to  be  made  in  accordance 
with  regulations  which  provide  for 
taking  into  account  both  the  income 
reasonably  anticipated  to  be  received  by 
the  household  during  the  period  for 
which  eligibility  or  benefits  are  being 
determined  and  the  income  received  by 
the  household  during  the  preceding  30 
days.  Section  5(f)(3)(B)  of  the  Act.  7 
U.S.C  2014(f)(3)(B).  provides  that 
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calculation  of  household  income  on  a 
retrospective  basis  is  the  calculation  of 
income  for  the  period  for  which 
eligibility  or  benefits  are  being 
determined  on  the  basis  of  income 
received  in  a  previous  period.  7  CFR 
273.10(c)  of  the  food  stamp  regulations 
provides  requirements  for  prospective 
budgeting;  retrospective  budgeting  is 
addressed  in  7  CFR  273.21. 

Certified  households  are  required  to 
report  certain  changes  in  circumstances 
that  occur  during  the  certification 
period.  State  agencies  have  the  option 
imder  section  6(c)(1)(A)  of  the  Act,  7 
U.S.C.  2015(c)(1)(A).  to  require  some 
categories  of  households  to  report  on  a 
periodic  basis;  however.  State  agencies 
are  prohibited  from  including  certain 
households  in  a  monthly  reporting 
system  or  budgeting  the  households 
retrospectively  as  provided  at  7  CFR 
273.21(b). 

Section  6(c)(1)(B)  of  the  Act.  7  U.S.C. 
2015(c)(1)(B).  provides  that  households 
not  required  to  file  a  periodic  report  on 
a  monthly  basis  shall  be  required  to 
report  changes  in  income  or  household 
circumstances  as  provided  in 
regulations.  State  agencies  are  required 
to  determine  the  benefits  of  monthly 
reporting  households  by  retrospective 
budgeting.  However,  change  reporting 
households,  i.e.  those  households  not 
subject  to  monthly  reporting,  may  be 
budgeted  prospectively  or 
retrospectively.  Regulations  for  monthly 
reporting  households  are  at  7  CFR 
273.21;  those  for  change  reporters  are  at 
7  CFR  273.12. 

In  this  rule  we  are  proposing  to 
simplify  the  regulations  for  reporting 
changes  in  earned  income  when  a 
household  is  not  required  to  report 
monthly.  The  proposed  revisions  are 
designed  to  address  problems  State 
agencies  have  reported  in  determining 
the  benefits  of  households  with  income 
that  fluctuates  monthly. 

Prospective  Budgeting  and  Change 
Reporting 

Prior  to  passage  of  the  Hunger 
Prevention  Act  of  1988  (HPA)  (Pub.  L. 
100-435,  September  19. 1988).  monthly 
reporting  and  retrospective  budgeting 
(MRRB)  were  mandatory  for  households 
with  earnings  or  a  recent  work  history. 
The  HPA  made  monthly  reporting  a 
State  agency  option. 

Since  then,  some  Stale  agencies  have 
abandoned  monthly  reporting  while 
others  have  retained  MRRB  for  ail  or 
part  of  the  caseload.  There  are  several 
advantages  to  retaining  MRRB  for 
households  with  earnings.  Households 
with  earnings  report  their  income  each 
month,  and  benefits  are  adjusted 
accordingly  for  a  subsequent  issuance 


month.  Since  the  actual  amoimt  of 
income  earned  in  the  budget  month  is 
used  to  determine  the  allotment  for  the 
issuance  month,  the  allotment 
corresponds  exactly  to  the  reported 
income  rather  than  to  an  estimate  of 
anticipated  income.  The  requirement 
that  a  household  submit  a  monthly 
report  also  helps  eligibility  workers 
keep  in  contact  with  households  on  a 
regular  basis  without  the  need  for 
fi?equent  recertification. 

However,  a  monthly  reporting  system 
requires  the  State  agency  to  determine 
each  month  whether  or  not  a  monthly 
reporting  household  has  filed  a  report 
and  to  act  on  any  reported  changes. 
When  caseloads  increase,  it  is 
sometimes  difficult  for  eligibility 
workers  to  process  the  reports  within 
the  required  time  frames.  A  monthly 
reporting  system  is  also  expensive 
because  of  the  number  of  reports  and 
notices  that  have  to  be  printed  and 
mailed  out.  Monthly  reporting  is 
burdensome  for  participants  and  less 
responsive  to  changes  in  household 
circumstances  than  change  reporting 
because  benefits  are  based  on 
circumstances  that  existed  in  a  prior 
month. 

Because  of  the  costs  associated  with 
monthly  reports,  many  State  agencies 
converted  their  entire  caseload  from 
MRRB  to  change  reporting  and 
prospective  budgeting.  Prospective 
budgeting  requires  State  agencies  to  use 
information  available  at  initial 
certification  and  subsequent 
recertifications  to  predict  what  a 
household's  circiunstances  will  be 
during  the  period  of  eligibility — ^the 
certification  period.  Change  reporting 
provisions  at  7  CFR  273.12(a)  require 
households  to  report  certain  changes  in 
household  circumstances  within  10 
days  of  the  date  the  change  becomes 
known  to  the  household.  Each  time  the 
State  agency  learns  of  a  change  in  the 
household's  circumstances  during  the 
certification  period,  the  State  agency 
must  determine  the  efiect  of  the  change 
on  eligibility  and  benefits. 

One  of  the  difficulties  encountered  by 
State  agencies  using  prospective 
budgeting  and  change  reporting  is  the 
problem  of  determining  the  eligibility 
and  benefits  of  households  with  income 
that  changes  impredictably  in  amount  or 
frequency  from  month  to  month 
(fluctuating  income). 

Under  prospective  budgeting.  State 
agencies  must  anticipate  income  that 
will  be  received.  Regulations  at  7  CFR 
273.10(c)  for  anticipating  income  were 
published  on  October  17, 1978,  and 
have  not  been  amended  since  that  time. 
The  regulations  include  the  following 
requirements: 


1.  If  the  amount  of  income  anticipated 
to  be  received  and  the  date  of  receipt  are 
uncertain,  the  income  shall  not  be 
counted. 

2.  Income  received  during  the  past  30 
days  shall  be  used  as  an  indicator  of 
futiue  income,  but  past  income  shall  not 
be  used  if  a  change  has  occurred  or  is 
anticipated.  If  income  fluctuates  to  the 
extent  that  income  from  the  past  30  days 
is  not  an  accurate  predictor  of  future 
income,  the  State  agency  and  the 
household  may  use  a  longer  period  of 
past  time  to  provide  a  more  accurate 
figure. 

3.  If  the  receipt  of  income  is 
reasonably  certain  but  the  monthly 
amount  may  fluctuate,  the  household 
may  elect  to  have  its  income  averaged. 
To  average  income,  the  State  agency 
shall  use  the  household's  anticipation  of 
income  fluctuations  over  the 
certification  period. 

4.  Income  shall  be  counted  only  in  the 
month  in  which  it  is  expected  to  be 
received,  unless  it  is  averaged. 

5.  If  income  is  received  on  a  weekly 
or  biweekly  basis  (every  2  weeks),  the 
State  agency  shall  convert  the  income  to 
a  monthly  amount  by  multiplying 
weekly  amounts  by  4.3  and  biweekly 
amounts  by  2.15,  use  the  State  agency's 
public  assistance  (PA)  conversion 
standard,  or  use  the  exact  monthly 
figure  if  it  can  be  anticipated  for  each 
month  of  the  certification  period. 

If  the  income  fluctuates  and  there  is 
an  income  history,  the  usual  practice  is 
to  anticipate  future  fluctuations  in 
income  by  projecting  an  average  of 
income  received  in  recent  past  months. 
However,  regulations  at  7  CFR  273.12(a) 
require  households  to  report  changes  of 
more  than  $25  in  gross  monthly  income. 
If  income  is  averaged,  the  figure  used  to 
determine  the  allotment  will  difler  from 
the  income  a  household  actually 
received  in  any  one  month.  To  address 
this  and  other  problems,  FCS  has 
proposed  changes  in  the  $25  reporting 
requirement  on  several  occasions. 

Section  5(0(3)(A)  of  the  Act,  7  U.S.C. 
2014(f)(3)(A),  gives  the  Secretary  of 
Agriculture  broad  discretion  in  the  area 
of  Food  Stamp  Program  reporting 
requirements.  Regulations  published 
July  15,  1974  (39  FR  25996-26008) 
required  households  to  report  changes 
of  $25  or  more  in  income  or  deducticms. 
The  preamble  to  a  proposed  rule  issued 
May  2.  1978  (43  FR  18874-96) 
discussed  problems  with  the  income 
reporting  requirement  and  solicited 
comments  on  the  proposed  change  and 
two  alternatives.  'The  proposed  change 
was  to  require  households  to  report  all 
changes  in  income,  except  changes  in 
the  PA  grant.  The  two  alternatives  were: 
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1.  The  household  would  be  required 
to  report  all  income  changes  but  the 
State  agency  would  not  have  to  act  on 
monthly  changes  of  $10  or  less. 

2.  The  household  would  be  required 
to  report  only  changes  of  S20  or  more, 
but  the  $20  would  apply  separately  to 
each  income  source. 

The  preamble  to  final  rules  dated 
October  17. 1978  (43  FR  47846,  47872- 
74)  indicates  that  the  largest  number  of 
commenters  preferred  the  second 
alternative  and  the  next  largest  group 
preferred  the  current  procedures.  Based 
on  the  comments  citing  the 
administrative  difficulties  of  the  three 
reporting  procedures  offered  in  the 
proposed  rule  and  the  number  of 
comments  supporting  the  $25 
requirement,  we  chose  to  continue  the 
then  existing  and  still  current  policy. 

In  a  rulemaking  published  January  16, 
1981  (46  FR  4642),  we  proposed  to 
change  the  income  reporting 
requirement  to  address  problems  in 
handling  chemges  for  households  with 
fluctuating  income.  The  proposed 
change  would  have  required  households 
'with  fluctuating  income  to  report 
changes  in  wage  rate,  full-time  or  part- 
time  status,  and  source  of  income.  The 
$25  minimum  reporting  requirement 
would  not  have  applied  to  these 
households.  No  change  was  proposed  in 
the  reporting  requirernent  for 
households  with  stable  earnings  or 
unearned  income. 

Some  commenters  opposed  the 
proposal,  calling  it  burdensome,  an 
example  of  overregulation,  and  too 
confusing.  Other  commenters  believed 
that  the  omission  of  a  requirement  to 
report  changes  in  the  number  of  hours 
worked  would  result  in  lack  of  action  on 
possibly  significant  changes.  Because  of 
the  adverse  comments  and  the 
imminent  implementation  of  monthly 
reporting  requirements,  a  final  rule  was 
not  published  on  the  subject. 

As  part  of  a  rule  proposed  September 
29.  1987  (52  FR  36546).  we  again 
proposed  to  change  requirements  for 
reporting  changes  in  fluctuating  income. 
In  addition  to  problems  with  the  $25 
threshold  cited  in  previous  rules,  the 
preamble  of  these  regulations  indicated 
that  the  current  requirement  makes  it 
difficult  to  develop  quality  control  (QC) 
review  procedures.  The  proposal  was 
also  designed  to  be  consistent  with 
provisions  of  the  Aid  to  Families  with 
Dependent  Children  (AFDC)  QC  manual 
which  defined  a  change  as  any 
employment  status  change  which 
results  in  either  increased  or  decreased 
income  sueh  as  a  change  in  p)art-time  or 
full-time  status,  the  loss  of  a  job,  or  a 
change  in  hourly  rate.  The  proposal 
retained  the  $25  threshold  for  reporting 


changes  but  added  the  requirement  to 
report  changes  in  full-time  or  part-time 
status,  source,  or  hourly  rate.  The 
proposed  requirement  applied  only  to 
households  with  fluctuating  income, 
which  was  defined  as  income  that  varies 
unpredictably  from  month  to  month. 
Under  the  proposal,  households  vdth 
fluctuating  income  would  report 
permanent  changes  in  the  source  of 
income  and  ongoing  changes  in  the 
number  of  hours  worked.  The  proposal 
was  based  on  assumptions  that  the  $25 
minimum  reporting  requirement  does 
not  lend  itself  to  changes  in  fluctuating 
income  and  that  errors  in  household 
income  are  more  frequently  attributable 
to  changes  in  employment  status,  such 
as  converting  from  unemployed  to 
employed  or  from  part-time  to  full-time 
work. 

A  majority  of  commenters  opposed 
this  proposal.  They  were  concerned  that 
the  rule  would  add  another  reporting 
requirement  and  that  it  would  be 
difficult  to  define  permanent  and  non- 
{>ermanent  status  changes  and 
fluctuating  income.  In  addition,  the 
proposed  changes  would  not  have 
resulted  in  complete  conformity 
between  the  Food  Stamp  and  AFDC 
Programs.  For  these  reasons,  the 
provision  was  not  adopted  as  final.  The 
implementation  of  monthly  reporting 
also  reduced  the  immediate  need  for  a 
change  in  change  reporting 
requirements. 

m  addition  to  the  problems  of 
anticipating  income  that  fluctuates  and 
determining  which  changes  should  be 
reported  during  the  certification  period, 
there  is  also  the  difficulty  in  deciding 
under  what  circumstances  a  reported 
change  in  fluctuating  income  should  be 
reflected  in  a  changed  allotment. 
Introductory  paragraph  7  CFR  273.12(c) 
requires  State  agencies  to  take  prompt 
action  on  all  changes  to  determine  if  the 
change  affects  the  household's 
eligibility  or  allotment.  Even  if  the 
allotment  is  not  changed,  the  State 
agency  must  docimient  the  reported 
change  in  the  case  file  and  send  the 
household  another  change  report  form. 
Regulations  at  7  CFR  273.12(c)(1)  and 
(2)  provide  specific  requirements  for 
changes  that  result  in  an  increase  or 
decrease  in  the  allotment. 

However,  it  is  not  clear  how  the  State 
agency  should  react  to  a  temporary 
change  in  income  reported  by  a 
household  whose  income  has  been 
averaged.  The  regulations  do  not 
specifically  require  the  State  agency  to 
compute  a  new  average  based  on  a 
temporary  change.  One  eligibility 
worker  might  reaverage  the  income 
based  on  the  new  information  and 
adjust  the  household's  allotment. 


Another  eligibility  worker  might 
document  the  reported  change  in 
accordance  with  7  CFR  273.12(c).  but 
make  no  change  in  the  allotment  unless 
it  was  anticipated  that  the  change  would 
continue. 

In  this  rule,  we  are  proposing  to 
modify  the  requirements  for  averaging 
income,  reporting  changes  in  income, 
and  acting  on  reported  changes.  We 
believe  these  modifications  will  assist 
State  agencies  in  determining  the 
eligibility  and  benefits  of  households 
with  fluctuating  income  over  the 
months  of  the  certification  period- 
When  income  is  averaged,  ^e  amount 
of  income  received  each  month  does  not 
correspond  directly  to  the  issuance  for 
any  given  month.  However,  if  the 
average  used  corresponds  closely  to  the 
household's  average  income  received 
during  the  certification  period,  the 
household's  benefits  over  the 
certification  period  will  correctly  reflect 
the  increases  and  decreases  in  income 
that  normally  occur. 

The  changes  proposed  in  this  rule  are 
designed  to  simplify  the  reporting 
requirements  and  assist  State  agencies 
in  managing  cases  with  fluctuating 
income.  We  are  seeking  comments  on 
the  following  proposed  changes  and 
suggestions  for  alternatives. 

a.  Averaging  Income — 7  CFR 
273.J0(c)(3)(i) 

Current  regulations  at  7  CFR 
273.10(c)(3)(i]  provide  that  households 
(except  destitute  households  and  public 
assistance  (PA)  households  subject  to 
monthly  reporting)  may  elect  to  have 
their  income  averaged  over  the 
certification  period.  Some  State  agencies 
have  requested  that  food  stamp 
regulations  be  revised  to  allow 
averaging  at  the  State  agency's  option. 
Others  have  requested  that  averaging  be 
mandatory  for  fluctuating  income. 

We  are  proposing  to  retain  the 
provision  of  7  CFR  273.10(c)(3)(i)- 
allov^ring  households  to  choose  whether 
income  shall  be  counted  in  the  month 
received  or  averaged.  We  believe 
households  should  continue  to  have  the 
opportunity  to  select  the  method  used  to 
determine  their  benefits  when 
fluctuations  in  income  are  anticipated. 
There  may  be  situations  in  which  the 
household  would  prefer  to  have  income 
coimted  in  the  month  received  rather 
than  having  it  averaged.  However,  we 
would  like  to  solicit  comments  on  this 
provision.  We  are  proposing  to  amend  7 
CFR  273.10(c)(3)  to  remove  the 
reference  to  PA  households  subject  to 
monthly  reporting.  This  section  was 
written  before  the  use  of  monthly 
reporting  in  the  Food  Stamp  Program. 
Section  273.21  now  provides 
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requirements  for  monthly  reporting  and 
retrospectively  budgeted  households;- 
therefore,  there  is  no  need  to  mention 
these  households  at  7  CFR  273.10(c)(3). 

We  have  received  questions 
concerning  the  steps  to  be  followed  in 
averaging  and  converting  weekly  or 
biweekly  income  amounts.  For  the 
purposes  of  7  CFR  273.10(c)(3),  income 
(whether  earned  or  unearned)  is 
averaged  by  adding  together  income 
amounts  received  or  expected  to  be 
received  over  two  or  more  months.  The 
total  is  then  divided  by  the  number  of 
months  used  in  the  calculation  to  arrive 
at  an  average.  

Conversion  as  authorized  in  7  CFR 
273.10(c)(2)(i)  is  the  process  of  taking 
into  account  months  in  the  year  in 
which  an  extra  weekly  or  biweekly 
payment  will  be  received  by  using  a 
conversion  factor  instead  of  adjusting 
the  allotment  for  the  months  in  wfaicdi 
the  extra  check  is  received.  The 
amounts  used  in  anticipating  income 
must  be  representative  of  income  the 
household  expects  to  receive.  If  the 
household  member  has  just  started  a  job 
and  has  no  income  history,  the 
eligibility  worker  would  anticipate 
income  in  accordance  with  the 
requirements  at  7  CFR  273.10(c)(1).  If 
the  same  amount  of  income  is  received 
or  expected  to  be  received  every  week, 
anticipated  income  from  one  payment 
may  be  converted  to  a  monthly  amount 
by  using  a  conversion  factor.  However, 
convening  a  single  weekly  amount  to  a 
monthly  amount  does  not  constitute 
averaging  for  the  purposes  of  the 
provisions  in  7  CFR  273.10(c)(3).  State 
agencies  that  elect  not  to  use  a 
conversion  factor  would  have  to   ^ 
anticipate  receipt  of  an  extra  pay  check 
and  adjust  the  allotment  for  the  month 
in  which  it  will  be  received. 

We  are  proposing  to  revise  7  CFR 
273.10(c)(3)(i)  to  elimmate  the  reference 
to  PA  monthly  reporting  households 
and  to  add  a  reference  to  §  273.12(c), 
which  we  propose  to  amend  as 
indicated  below.  We  would  also  clarify 
that  monthly  amounts  are  used  in 
averaging  .and  eliminate  unnecessary 
language,  including  the  example. 

b.  Income  Reporting  Requirements — 7 
CFR  273.12(a)(1) 

The  heading  of  regulations  at  7  CFR 
273.12  currently  reads  "Reporting 
changes."  The  section  includes 
requirements  for  reporting  and  acting  on 
changes  for  households  not  required  to 
report  monthly.  Requirements  for 
monthly  reporting  households  have 
been  added  to  the  regulations  at  7  CFR 
273.21  since  7  CFR  273.12  was 
originally  written.  Therefore,  we  are 
proposing  to  change  the  title  of  7  CFR 


273.12  to  "Requirements  for  change 
reporting  households."  The 
introductory  sentence  of  7  CFR 
273.12(a)(1)  oirrently  provides  that 
"Certified  households  are  required  to 
report  the  following  changes  in 
circumstances."  We  are  proposing  to 
amend  the  sentence  to  specify  that 
households  not  required  to  report 
monthly  (change  reporting  households) 
are  required  to  report  the  specified 
changes.  Proposals  for  changes  in  the 
reporting  requirements  are  discussed 
below. 

-In  this  rulemaking,  we  are  proposing 
to  modify  7  CFR  273.12(a)(l)(i)  by 
revising  the  reporting  requirements  for 
earned  income.  Although  the  reporting 
requirement  for  fluctuating  income  is  of 
particular  concern,  we  are  proposing 
that  the  requirement  apply  to  all  earned 
income  (as  defined  in  7  CFR 
273.9(b)(1)).  Under  this  proposal,  all 
households  would  be  required  to  report 
a  change  in  source  of  income,  such  as 
starting  or  losing  a  job,  changing 
employers,  or  gaining  or  losing  a  source 
of  unearned  income.  All  households 
would  also  have  to  report  a  change  of 
more  than  $25  in  unearned  income. 

Households  with  earned  income 
would  also  be  required  to  report 
changes  affiscting  the  amount  of  income 
earned.  As  a  substitute  for  the  current 
requirement  to  report  a  change  of  more 
than  $25  in  income,  we  propose  to  offer 
State  agencies  three  alternative  earned 
income  reporting  requirements.  The 
three  earned  income  reporting  options 
are: 

(1)  A  change  in  wage  rate  or  salary 
and  a  change  in  part-time  or  full-time 
employment  statiis.  Because  some 
households  could  expyerience  a  change 
in  part-time  employment  that  would  be 
less  than  a  change  from  part-time  to  full- 
time  but  could  involve  a  significant 
change  in  income.  State  agencies  would 
be  required  to  certify  these  households 
for  no  more  than  3  months. 

(2)  A  change  in  wage  rate  and  a 
change  in  hours  worked  of  more  than  5 
hoius  a  week  that  is  expected  to 
continue  for  more  than  a  month. 

(3)  A  change  in  the  amount  earned  of 
more  than  $80  a  month. 

Under  the  first  option,  hous^olds 
would  have  to  report  any  change  in 
wage  rate  and  a  change  in  part-time  or 
full-time  employment  status.  We  believe 
a  change  in  part-time  or  full-time  status 
would  signal  a  significant  change  in  the 
niunber  of  hours  a  household  member 
would  be  expected  to  work.  Regulations 
at  7  CFR  273.7  provide  that  a  person 
working  a  minimum  of  30  hours  a  week 
is  exempt  from  work  registration,  and 
we  considered  using  the  30-hour  figure 
as  a  bench  mark  for  full-time 


employment.  However,  because  State 
agencies  may  have  a  definition  of  "part- 
time"  that  is  used  for  PA,  we  have 
decided  not  to  define  "part-time."  To 
provide  State  agency  flexibility  and 
facilitate  consistency  with  PA,  we  are 
proposing  that  State  agencies  may 
define  "part-time." 

Under  the  second  option,  households 
would  be  required  to  report  when  a 
change  in  wage  rate  occurred  and  also 
when  there  was  a  change  of  more  than 
5  hours  a  week  that  is  expected  to 
continue  for  more  than  a  month.  Under 
the  third  option,  households  would  be 
required  to  report  when  the  amount 
earned  changed  by  more  than  $80  a 
month.  We  believe  the  use  of  one  of 
these  options  would  eliminate  some  of 
the  problems  with  the  current  reporting 
requirement  for  earned  income. 
Households  with  earnings  would  have  a 
clearer  idea  of  exactly  what  to  report 
and  would  not  have  to  report 
fluctuations  in  income  resulting  from 
temporary  changes  in  the  number  of 
hours  worked.  In  addition,  the  proposal 
would  eliminate  some  of  the  problems 
encountered  in  quality  control  reviews 
of  cases  with  fluctuating  income. 
Providing  three  options  would  increase 
the  ability  of  State  agencies  to  conform 
reporting  requirements  for  various 
programs. 

In  this/ule  we  are  proposing  to 
continue  the  current  $25  reporting 
requirement  threshold  for  unearned 
income  with  the  two  changes  noted 
below.  However,  we  are  interested  in 
comments  on  alternative  reporting 
requirements  for  unearned  income, 
including  the  use  of  computer  matching 
information  in  lieu  of  household 
reporting. 

Some  State  agencies  may  have  the 
capability  of  making  information 
regarding  a  household's  unearned 
income  available  to  their  eligibility 
workers  very  quickly  through  data 
exchange  systems  that  have  been 
established  for  the  exchange  of 
information  between  the  providers  of 
various  benefits  and  State  agencies. 
Through  these  systems.  State  agencies 
match  household  records  with 
information  from  the  income  sources 
and  determine  the  amoimt  of 
Supplemental  Security  Income  (SSI), 
Federal  Old  Age,  Survivors,  and 
Disability  Insurance  (OASDI)  benefits, 
and  unemployment  compensation  (UC) 
households  receive.  It  would  appear 
that  information  from  these  data 
sources,  rather  than  fit>m  the 
households,  could  be  used  to  maintain 
current  and  accurate  information  about 
the  benefits  households  are  receiving. 
However,  this  would  be  possible  only  if 
the  information  could  be  obtained  and 
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used  to  adjust  food  stamp  benefits  in 
accordance  with  the  timeframes 
currently  in  place  for  actins  on  changes. 

New  systems  developed  by  the  Social 
Security  Administration  (SSA)  may 
provide  foster  access  to  accurate 
information  about  SSI  and  OASDI 
benefits  than  has  previously  been  the 
case.  SSA  has  developed  the  State 
Verification  and  Exchange  System 
{SV^l  42  U.S.C.  1320b-7(a).  which 
replaces  previously  separate  exchanges 
for  SSI  and  OASDI  data.  Using  the  new 
File  Transfer  Mcinagement  System 
(FTMS),  State  agencies  will  be  able  to 
obtain  daily  updates  of  SSI  and  OASDI 
information.  SSA  will  respond  to  SVES 
inquiries  submitted  via  FTMS  within  24 
hours.  Using  these  systems.  State 
agencies  will  be  able  to  obtain  current 
income  information  and  update  records 
at  the  State  level  er  provide  the 
information  to  local  offices 
electronically. 

We  are  interested  in  State  agency 
conunents  on  their  ability  to  access  and 
use  these  systems  to  identify  arid  act  on 
changes  in  SSI  and  OASDI  benefits 
within  the  ciurent  timefiames  in  7  CFR 
273.12(c)  for  acting  on  reported  changes. 
We  are  also  interested  in  comments  on 
the  ability  of  State  agencies  to  use  the 
State's  UC  data  systems  for  acting  on 
changes  in  households'  UC  benefits. 

c.  y^ction  on  Changes  in  Fluctuating 
Income— 7  CFR  273.12(c) 

To  address  the  problem  of 
determining  when  eligibility  workers 
should  act  on  a  reported  change  in 
fluctuating  income,  we  are  proposing  to 
revise  the  introductory  paragraph  of  7 
CFR  273.12(c)  to  specify  that  if  a 
household  reports  a  change  in  income, 
the  State  agency  shall  use  the 
information  to  compute  a  new  allotment 
amoimt  if  the  change  is  representative  of 
anticipated  future  income.  Whether  it  is 
representative  would  be  determined  on 
the  basis  of  an  expectation  that  the  new 
circumstance  will  continue  for  at  least 
one  month  beyond  the  month  in  which 
the  change  is  reported.  The  worker 
would  document  the  case  record  to 
indicate  the  basis  for  adjusting  or  not 
adjusting  the  average.  If  the  change  does 
not  affect  the  allotment,  the  worker 
would  doctunent  that  fact. 

Implementation 

We  are  proposing  that  the  changes 
made  by  this  rule  would  be  effective 
and  implemented  no  later  than  the  first 
day  of  die  month  180  days  after 
publication  of  the  final  rule. 

List  of  Subjects  in  7  CFR  Part  273 

Administrative  practice  and 
procedure.  Aliens,  Claims,  Food  stamps. 


Fraud,  Grant  programs — social 
programs.  Penalties,  Records,  Reporting 
and  recordkeeping  requirements.  Social 
seciuity.  Students. 

Accordingly,  7  CFR  part  273  is      ^ 
proposed  to  be  amended  as  follows: 

1.  The  authority  citation  of  i>art  273 
continues  to  read  as  follows: 

Authority:  7  U.S.C  2011-2032. 

PAFTT  273— CERTIFICATION  OF 
ELIGIBLE  HOUSEHOLDS 

2.  In  §  273.10.  paragraph  (c)(3)(i)  is 
revised  to  read  as  follows: 

S  273.10    DetarmininghouaoholdeligibiUty 
and  tMneflt  level*. 

•  •        *        •        • 

(c)  Determining  income.  *  *  * 
(3)  Income  averaging,  (i)  Households 
may  elect  to  have  their  income 
averaged.  However,  the  State  agency 
shall  not  average  the  income  of  destitute 
households  (as  defined  in  paragraph 
(e)(3)  of  this  section).  When  averaging 
income,  the  State  agency  shall  use  the 
household's  anticipation  of  monthly 
income  fluctuations  over  the 
certification  period.  An  average  must  be 
recalculated  at  recertification  and  in 
response  to  changes  in  income,  in 
accordance  with  §  273.12(c). 

•  •        »        *        *  t,        r.  .  -     . 
5.  In  §273.12, 

a.  The  heading  of  the  section,  the 
introductory  text  of  paragraph  (a)(1)  and 
paragraph  (a)(l)(i)  are  revised. 

b.  The  introductory  text  of  paragraph 
(c)  is  amended  by  adding  two  sentences 
after  the  first  sentence. 

The  revisions  and  additions  read  as 
follows: 

S  273.12    Requirements  for  change 
reporting  households. 

(a)  Household  responsibility  to  report. 
(1)  Monthly  reporting  households  are 
required  to  report  as  provided  in 
§  273.21.  Certified  change  reporting 
households  are  required  to  report  the 
following  changes  in  circiunstances: 

(i)  (A)  A  change  greater  than  $25  in 
the  amount  of  unearned  income,  except 
changes  relating  to  PA  or  general 
assistance  (GA)  in  project  areas  in 
which  GA  and  food  stamp  cases  are    • 
jointly  processed.  The  State  agency  is 
responsible  for  identifying  changes 
during  the  certification  period  in  the 
amount  of  PA  or  GA  in  jointly  processed 
cases. 

(B)  A  change  in  the  source  of  income, 
including  starting  or  stopping  a  job  or 
changing  jobs. 

(C)  One  of  the  following,  as 
determined  by  the  State  agency: 

(2)  A  change  in  the  wage  rate  of 
earned  income  and  a  change  in  full-time 


or  part-time  employment  status  (as 
determined  by  the  employer  or  as 
defined  in  the  State's  PA  Program), 
provided  that  the  household  is  certified 
for  no  more  than  3  months; 

(2)  A  change  in  wage  rate  and  a 
change  in  hours  worked  of  more  than  5 
hours  a  week  that  is  expected  to 
continue  for  more  than  a  month;  or 

[3)  A  change  in  the  amount  earned  of 
more  than  $80  a  month. 

*  •        *        •        • 

(c)  State  agency  action  on  changes. 

*  *  *  If  a  household  reports  a  change 
in  income,  the  State  agency  shall  act  on 
the  change  in  accordance  with 
paragraphs  (c)(1)  and  (c)(2)  of  this 
section  if  the  new  circumstance  is 
expected  to  continue  for  at  least  one 
month  beyond  the  month  in  which  the 
change  is  reported.  The  time  fi-ames  in 
paragraphs  (c)(1)  and  (c)(2)  of  this 
section  apply  to  these  actions.  •  *  * 

*  *        •        •        * 

Dated:  December  10. 1996. 
Ellen  Haas. 

Under  Secretary  for  Food,  Nutrition,  and 
Consumer  Services. 
[FR  Doc.  96-31989  Filed  12-16-96:  8:45  am} 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  06-CE-44-AD] 

RIN  2120-AA64 

Airworthiness  Directives;  Jetstream 
Aircraft  Umited  HP137  Mkl,  Jetstream 
Series  200,  and  Jetstream  Models  3101 
and  3201  Airplanes 

agency:  Federal  Aviation 
Administration.  DOT.  ' 
ACTION:  Supplemental  notice  of 
proposed  rulemaking  (NPRM); 
Reopening  of  the  comment  period. 

SUMMARY:  This  dociunent  proposes  to 
revise  an  earlier  proposed  airworthiness 
directive  (AD)  that  would  have  required 
the  following  on  Jetstream  Aircraft 
Limited  (JAL)  HP137  Mkl.  Jetstream 
series  200,  and  Jetstream  Models  3101 
and  3201  airplanes:  rep>etitively 
inspecting  the  main  landing  gear  (MLG) 
pintle  to  cylinder  interface  for  cracks, 
and  replacing  any  MLG  cylinder  that 
has  a  crack  of  any  length.  The  proposed 
AD  results  from  reports  of  MLG  cracks 
in  the  area  of  the  pintle  to  cylinder 
interface  on  three  of  the  affected 
airplanes.  Since  publication  of  that 
proposal,  the  Federal  Aviation 
Administration  (FAA)  has  determined 
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that  the  proposed  action  is  still  a  valid 
safety  issue,  but  that  more  stringent 
repetitive  inspection  intervals  should  be 
established  than  what  was  earlier 
proposed.  This  proposed  AD  revises  the 
previous  proposal  by  incorporating  this 
change.  TTie  actions  specified  by  the 
proposed  AD  are  intended  to  prevent 
failure  of  the  MLG  caused  by  cracks  in 
the  pintle  to  cylinder  interface  area, 
which  could  result  in  loss  of  control  of 
the  airplane  during  landing  operations. 
Since  the  comment  period  for  the 
previous  proposal  has  closed  and  the 
change  described  above  goes  beyond  the 
scope  of  what  was  previously  proposed, 
the  FAA  is  allowing  additional  time  for 
the  public  to  comment. 
DATES:  Comments  must  be  received  on 
or  before  February  28, 1997. 
ADDRESSES:  Submit  comments  in 
triplicate  to  the  FAA,  Central  Region, 
Office  of  the  Assistant  Chief  Counsel, 
Attention:  Rules  Docket  No.  95-CE-44- 
AD,  Room  1558,  601  E.  12th  Street, 
Kansas  City,  Missouri  64106.  Comments 
may  be  inspected  at  this  location 
between  8  a.m.  and  4  p.m.,  Monday 
through  Friday,  holidays  excepted. 

Service  information  that  applies  to  the 
proposed  AD  may  be  obtained  from 
Jetstream  Aircraft  Limited,  Prestwick 
International  Airport,  Ayrshire,  KA9 
2RW,  Scotland;  telephone  (44-292) 
79888;  facsimile  (44-292)  79703;  or 
Jetstream  Aircraft  Inc.,  Librarian,  P.O. 
Box  16029,  Dulles  International  Airport, 
Washington.  D.C.  20041-6029; 
telephone  (703)  406-1161;  facsimile 
(703)  406-1469.  This  information  also 
may  be  examined  at  the  Rules  Docket  at 
the  address  above. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Tom  Rodriguez,  Program  Manager, 
Brussels  Aircraft  Certification  Division, 
FAA.  Europe.  Africa,  and  Middle  East 
Office,  c/o  American  Embassy,  B-lOOO 
Brussels,  Belgium;  telephone  (32  2) 
508.2715;  facsimile  (32  2)  230.6899;  or 
Mr.  S.M.  Nagarajan.  Project  Officer, 
Small  Airplane  Directorate,  Aircraft 
Certification  Service,  FAA,  1201 
Walnut,  suite  900,  Kansas  City,  Missouri 
64106;  telephone  (816) 426-6932; 
facsimile  (816)  426-2169. 

SUPPLEMENTARY  INFORMATION: 

Coouneiits  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications 
should  identify  the  Rules  Docket 
number  and  be  submitted  in  triplicate  to 
the  address  specified  above.  All 
commtmications  received  on  or  before 
the  closing  date  for  comments,  specified 


above,  will  be  considered  before  taking 
action  on  the  proposed  rule.  The 
proposals  contained  in  this 
supplemental  notice  may  be  changed  in 
light  of  the  comments  received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report  that 
siunmarizes  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  tp 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this 
supplemental  notice  must  submit  a  self- 
addressed,  stamped  postcard  on  which 
the  following  statement  is  made: 
"Comments  to  Docket  No.  95-CE-44- 
AD."  The  postcard  will  be  date  stamped 
and  returned  to  the  commenter. 

Availability  of  Supplemental  NPRM 

Any  person  may  obtain  a  copy  of  this 
supplemental  NPRM  by  submitting  a 
request  to  the  FAA,  Central  Region, 
Office  of  the  Assistant  Chief  Counsel, 
Attention:  Rules  Docket  No.  95-CE-44- 
AD,  Room  1558,  601  E.  12th  Street, 
Kansas  City,  Missouri  64106. 

Events  Leading  to  This  Action 

A  propos#  to  amend  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  to  include  an  AD  that  would 
apply  to  certain  JAL  HP137  Mkl, 
Jetstream  series  200,  and  Jetstream 
Models  3101  and  3201  airplanes  was 
published  in  the  Federal  Register  on 
September  19, 1995  (60  FR  48429).  The 
nc  ice  of  proposed  rulemaking  (NPRM) 
proposed  to  require  repetitively 
inspecting  (using  non-destructive 
testing  eddy  current  methods)  the  MLG 
pintle  to  cylinder  interface  for  cracks, 
and  replacing  any  MLG  cylinder  that 
has  a  crack  exceeding  certain  limits. 
Accomplishment  of  the  proposed 
inspections  as  specified  in  Uxe  NPRM 
would  be  in  accordance  with  Jetstream 
Alert  Service  Bulletin  32-A-JA  941245, 
Revision  2,  dated  March  28, 1995,  and 
AP  Precision  Hydraulics  Ltd.  Service 
Bulletin  32-56,  Revision  3,  dated 
February  1995. 

Interested  persons  were  afforded  an 
opportunity  to  participate  in  the  making 
of  this  amendment.  One  comment  was 
received  in  favor  of  the  proposed  rule 
and  no  comments  were  received 
regarding  the  FAA's  determination  of 
the  cost  to  the  public. 

The  original  NPRM,  if  followed  with 
a  final  rule,  would  have  allowed 


continued  flight  if  craqks  were  found  in 
the  MLG  pintle  to  cylinder  interface 
when  the  cracks  did  not  exceed  certain 
limits.  The  FAA  has  recently 
established  a  policy  to  disallow  airplane 
operation  when  known  cracks  exist  in 
primary  structure  (the  MLG  pintle  to 
cylinder  interface  is  considered  primary 
structure).  For  this  reason,  the  FAA 
issued  a  supplemental  NPRM  on  March 
19, 1996  (61  FR  12051,  March  25.  1996) 
that  prop>osed  the  same  actions  as  the 
original  proposal,  but  proposed  to 
require  the  MLG  cylinder  to  be  replaced 
if  any  cracks  are  found,  not  just  if  cracks 
are  found  that  exceed  certain  limits. 

Since.publication  of  the  previous 
supplemental  NTOM,  the  FAA'has  re- 
examined all  information  related  to  this 
subject  and  determined  that  the  actions 
proposed  in  the  proposal  are  a  valid 
safety  issue,  but  that  more  stringent 
repetitive  inspection  intervals  should  be 
established.  Specifically,  the  MLG 
pintle  to  c>'linder  interface  would  be 
inspected  initially  "upon  accumulating 
8,000  landings  on  an  affected 
MLG  *  *  '"(instead of 8,500 
landings),  "*  *  *  and,  thereafter  at 
intervals  not  to  exceed  1,200  landings 
•  *  *"  (instead  of4,000  landings).  The 
more  stringent  inspection  intervals  were 
based  on  an  analysis  done  by  JAL  and 
subsequently  evaluated  and  approved 
by  the  FAA. 

Applicable  Service  Information 

JAL  has  issued  Jetstream  Service 
Bulletin  32-JA  960142,  dated  March  15. 
1996.  This  service  bulletin  specifies 
procedures  for  accomplishing  the 
proposed  inspections  using  fluorescent 
penetrant  methods.  The  FAA  has 
included  this  inspection  method  as  an 
alternative  to  the  non-destructive  testing 
eddy  current  inspection. 

The  FAA's  Determination 

The  revision  of  the  previous 
supplemental  NPRM  would  require 
more  stringent  repetitive  inspection 
intervals  of  the  MLG  pintle  to  cylinder 
interface  for  JAL  HP137  Mkl.  Jetstream 
series  200.  and  Jetstream  Models  3101 
and  3201  airplanes.  Since  these  actions 
go  beyond  the  scope  of  what  was 
already  proposed  and  the  comment 
{>eriod  for  the  previous  supplemental 
NPRM  has  closed,  the  FAA  has 
determined  that  the  public  should  have 
the  opportunity  to  comment  on  the 
proposal  as  amended.  Therefore,  the 
FAA  is  issuing  this  supplemental  NPRM 
to  allow  all  interested  persons  a  further 
opportunity  to  participate  in  the  making 
of  this  amendment. 
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Cost  Impact 

The  FAA  estimates  that  250  airplanes 
in  the  U.S.  registry  would  be  affected  by 
the  proposed  AD,  that  it  would  take 
appraximately  6  woikhours  pen  airplane 
to  accomplish  the  proposed  action,  and 
that  the  average  labor  rate  is 
approximately  $60  an  hour.  Based  on 
these  figures,  the  total  cost  impact  of  the 
proposed  inspection  on  U.S.  operators  is 
estimated  to  be  $90,000.  This  figure 
does  not  take  into  account  the  cost  of 
repetitive  inspections  or  the  cost  of 
replacement  MLG  cylinders  if  cracks  are 
found.  The  FAA  has  no  way  of 
determining  the  number  of  repetitive 
inspections  each  owner/operator  would 
inciir  over  the  life  of  the  airplane  or  the 
number  of  MLG  cylinders  that  may  be 
found  cracked  during  the  inspections 
proposed  by  this  action. 

Regulatory  Impact 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  otates,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
in  accordance  with  Executive  Order 
12612.  it  is  determined  that  this 
proposal  would  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment. 

For  the  reasons  discussed  above.  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034.  February  26. 1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
imder  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  has  been  placed  in  the  Rules 
Docket.  A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation,  Aircraft.  Aviation 
safety.  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows: 


PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  USC  106(g).  40113, 44701. 

S  39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  a  new  airworthiness  directive 
(AD)  to  read  as  follows: 

IsMraam  Aiicraft  IJiaitwd:  Docket  No.  9S- 
CE-44-AD. 

Applicability:  HP  137  Mkl ,  Jetstream  series 
200,  and  Jetstream  Models  3101  and  3201 
airplanes  [all  serial  numbers),  certificated  in 
any  category,  that  are  equipped  with  one  of 
the  following  main  landing  gear  (MLG)  part 
numbers: 
1863 

1863/4C  V     .      ^ 

1864/4B 
BOOA702851A 
BOO  A  703065  A 
BOOA702926A 
BO1A703066A  , 

1863/4A. 
1864 

1864/4C  :  . 

BOOA702925A 
BO1A703065A 
BO1A702926A 
BOOA703031A 
1863/4B 
1864/4A 
BOOA702850A 
B01A702925A 
BOOA703030A 
BOOA703066A 

Note  1:  This  AD  applies  to  eJjfa  airplane 
identified  in  the  preceding  applmability 
provision,  regardless  of  whether  it  has  been 
modiBed,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (d)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  efiect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
sjjecific  proposed  actions  to  address  it 
Compliance.  Required  initially  upon 
accumulating  8,000  landings  on  an  afiected 
MLG  or  within  the  next  100  landings  after 
the  effective  date  of  this  AD,  whichever 
occurs  later,  unless  already  accomplished, 
and  thereafter  at  intervals  not  to  exceed  1,200 
landings  accumulated  on  an  affected  MLG. 

Note  2:  If  the  number  of  landings  is 
unknown,  hours  time-in-service  (TIS)  may  be 
used  by  multiplying  the  numt)er  of  hours  TIS 
by  0.75.  If  hours  TIS  are  utilized  to  calculate 
the  numt>er  of  landings,  this  would  make  the 
AD  elective  "initially  upon  accumulating 
10,667  hours  TIS  on  an  affected  MLG  or 
within  the  next  133  hours  TIS  after  the 
effective  date  of  this  AD,  whichever  occurs 
later,  and  thereafter  at  intervals  not  to  exceed 
to  1 .600  hours  TIS  accumulated  on  an 
affected  MLG." 


To  prevent  failure  of  the  MLG  caused  by 
cracks  in  the  pintle  to  cylinder  interfoce  area, 
which  could  result  in  loss  of  control  of  the 
airplane  during  landing  operations, 
accomplish  the  following 

(a)  Inspect  the  MLG  pintle  to  cylinder 
interface  for  cracks  in  accordance  with  one 
of  the  following: 

(1)  Using  non-destructive  testing  (NDT) 
eddy  current  methods,  in  accordance  with 
AP  Precision  Hydraulics  Ltd.  Service 
Bulletin  32-56,  Revision  3,  dated  February 
1995;  or 

(2)  Using  fluorescent  penetrant  methods,  in 
acowdance  with  APPENDIX  1  in  Jetstream 
Service  Bulletin  32-)A  960142,  dated  March 
IS.  1996. 

(b)  If  any  crack  is  found  during  any 
inspection  required  by  this  AD,  prior  to 
further  flight,  replace  the  MLG  cylinder  with 
a  new  part.  Replacing  the  MLG  cylinder  does 
not  eliminate  the  repetitive  inspection 
requirement  of  this  AD. 

Note  3:  The  "prior  to  further  flight" 
replacement  compliance  time  reouired  by 
this  AD  if  a  MLG  cylinder  is  cracked  is 
different  from  the  compliance  time 
referenced  in  Jetstream  Alert  Service  Bulletin 
32-A-IA  941245;  and  AP  Precision 
Hydraulics  Ltd.  Service  Bulletin  32-56, 
Revision  3.  dated  February  1995.  This  AD 
takes  precedence  over  any  service 
information. 

(c)  Special  flight  permits  may  be  issued  in 
.  accordance  with  sections  21.197  and  21.199 

of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

(d)  An  alternative  method  of  compliance  or 
adjustment  of  the  initial  and  repetitive 
compliance  times  that  provides  an  equivalent 
level  of  safety  may  be  approved  by  the 
Manager,  Brussels  Aircraft  Certification 
Division,  Europe,  Africa,  Middle  East  office, 
FAA,  c/o  American  Embassy,  B-1000 
Brussels,  Belgium.  The  request  should  be 
forwarded  through  an  appropriate  FAA 
Maintenance  Inspector,  who  may  add 
comments  and  then  send  it  to  the  Manager, 
Brussels  Aircraft  Certification  Division. 

Note  4:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Brussels  Aircraft 
Certification  Division. 

(e)  All  persons  affected  by  this  directive 
may  ol)tain  copies  of  the  documents  referred 
to  herein  upon  request  to  Jetstream  Aircraft 
Limited.  Manager  Product  Support, 
Prestwick  Airport.  Ayrshire.  ICA9  2RW 
ScoUand;  or  Jetstream  Aircrah  Inc.,  Librarian, 
P.O.  Box  16029,  Dulles  International  Airport, 
Washington,  DC  20041-6029;  or  may 
examine  these  documents  at  the  FAA, 
Central  Region,  Office  of  the  Assistant  Chief 
Counsel.  Room  1558, 601  E.  12th  Street, 
Kansas  City,  Missouri  64106. 

Issued  in  Kansas  City,  Missouri,  on 
December  9, 1996. 
Michael  Gallagher. 

Manager.  Small  Airplane  Directorate,  Aircraft 
Certification  Service. 

[FR  Doa  96-31950  Filed  12-16-96;  8:45  am| 
■LUNO  COOK  4«10-1»-U 
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COMMODITY  FUTURES  TRADINQ 
COMMISSION 

17  CFR  Parti 

Proposed  Rulemaking  Concerning 
Contract  Market  Ruie  Review 
Proceduree 

AOENCY:  Commodity  Futures  Trading 

Commission. 

ACnON:  Proposed  rulemaking. 

SUMMARY:  The  Commodity  Futures 
Trading  Commission  ("Commission")  is 
proposing  a  rulemaking  which  would 
amend  the  Commission's  procedures 
relating  to  its  review  of  those  contract 
market  rules  that  do  not  relate  to 
contract  terms  and  conditions.  A 
separate  proposal  is  ourently  pending 
for  rules  relating  to  terms  and 
conditions.  The  instant  proposal  would 
shorten  the  Commission's  time  frame  for 
reviewing  complex  rules  and  streamline 
the  review  process  so  that  such  rule 
changes  generally  could  be  deemed 
approved  or  be  permitted  to  be  put  into 
effect  without  Commission  approval. 
Specifically,  all  such  rule  changes 
meeting  the  form  and  content 
requirements  would  be  deemed 
approved  or  be  permitted  to  be  put  into 
effect  without  approval  ten  days  after 
Commission  receipt,  imless  the 
Commission  took  action  to  commence 
review  of  the  proposal  for  a  45-day 
period  (or  a  75-day  period  in  the  case 
of  rules  published  for  comment  in  the 
Federal  Register)  or  the  contract  maricet 
agreed  to  another,  specified  review 
period.  At  the  end  of  such  a  period,  a 
proposed  rule  meeting  the  form  and 
content  requirements  would  be  deemed 
approved  or  become  effective  without 
approval  unless  the  Commission 
informed  the  submitting  contract  market 
of  its  intention  to  initiate  disapproval 
proceedings,  the  contract  market 
withdrew  the  proposal,  or  the  contract 
market  requested  that  the  review  period 
be  extended  to  the  current  180-day 
period. 

DATE:  Comments  on  the  proposed 
rulemaking  must  be  received  by  January 
16, 1997. 

ADDRESSES:  Comments  should  be 
mailed  to  Jean  A.  Webb,  Secretary, 
Commodity  Futures  Trading 
Commission,  Three  Lafayette  Centre. 
1155  21st  Street,  NW.,  Washington,  DC 
20581;  transmitted  by  facsimile  to  (202) 
418-5521;  or  transmitted  electronically 
to  [secretary@cftc.govJ. 
FOR  FURTHER  INFORMATXM  CONTACT: 
David  P.  Van  Wagner,  Special  Coimsel, 
Division  of  Trading  and  Markets. 
Commodity  Futures  Trading 
Commission,  Three  Lafayette  Centre. 


1155  21st  Street.  NW..  Washington.  DC 
20581.  Telephone:  (202)  418-5490. 

SUPPLEMENTARY  INFORMATION 

L  Current  Statutory  and  Regulatory 
Requirements 

Section  5a(a)(12)(A)  of  the 
Commodity  Exchange  Act  ("Act").  7 
U.S.C.  7a(a)(12)(A),  provides  that  all 
rules  1  of  a  contract  market  that  relate  to 
terms  and  conditions  ^  in  futures  or 
option  contracts  traded  on  or  subject  to 
the  rules  of  a  contract  market  must  be 
submitted  to  the  Commission  for  its 
prior  approval.  If  the  Commission  does 
not  approve  or  begin  disapproval 
proceedings  for  such  a  proposed  rule 
within  180  days  of  the  Commission's 
receipt  of  the  submission,  the  contract 
market  may  make  the  rule  effective.' 

Section  5a(a)(12)(A)  further  requires 
that  contract  markets  submit  all  other 
rules  to  the  Commission.  Such  other 
rules  may  be  made  effective  ten  days 
after  Commission  receipt  imless,  within 
the  ten-day  period,  the  contract  market 
requests  Commission  approval  or  the 
Commission  notifies  the  contract  market 
diat  it  intends  to  review  the  rules  for 
approval.  Section  5a(a)(12)(A)  also 
provides  that  at  least  thirty  days  before 


'  Commiuion  Regulation  1.41(a)(1)  defines  "rule" 
of  a  contract  market  to  mean: 

*  *  *  any  constitutional  provision,  article  of 
incorporation,  bylaw,  rule,  regulation,  resolution, 
interpretation,  stated  policy,  or  instrument 
corresponding  thereto,  in  whatever  form  adopted, 
and  any  amendment  or  addition  thereto  or  repeal 
thereof,  made  or  issued  by  a  contract  market,  or  by 
the  governing  board  thereof  or  any  committee 
thereof. 

2  Commission  Regulation  1.41(a)(2)  defines 
"terms  and  conditions"  to  mean: 

*  *  *  any  definition  of  the  trading  unit  or  the 
specific  commodity  underlying  a  contract  for  the 
future  delivery  of  a  commodity  or  commodity 
option  contract,  specification  of  settlement  or 
delivery  standards  and  procedures,  and 
establishment  of  buyers'  and  sellers'  rights  and 
obligations  under  the  contract.  Terfns  and 
conditions  shall  be  deemed  to  include  provisions 
relating  to  the  following: 

(i)  Quality  or  quantity  standards  for  a  commodity 
and  any  applicable  exemptions  or  discounts; 

(ii)  Trading  hours,  trading  months  and  the  listing 
of  contracts; 

(iii)  Minimum  and  maximum  price  limits  and  the 
establishment  of  settlement  prices; 

(iv)  Position  limits  and  position  reporting 
requirements; 

(v)  Delivery  points  and  locational  price 
differentials; 

(vi)  Delivery  standards  and  procedures,  including 
alternatives  to  delivery  and  applicable  penalties  or 
sanctions  for  &ilure  to  perfonn; 

(vii)  Settlement  of  the  contract;  and 

(viii)  Payment  or  collection  of  commodity  option 
premiums  or  margins. 

>In  addition,  if  the  Commission  institutes  a 
disapproval  proceeding  for  a  proposed  rule  within 
180  days  of  receipt,  but  does  not  conclude  the 
disapproval  proceeding  within  one  year  of  receipt, 
the  contract  market  may  make  the  rule  effective 
until  such  time  as  the  Commission  disapprows  the 
rule. 


approving  any  rules  of  major  economic 
significance,  as  determined  by  the 
Commission,  the  Commission  shall 
pubhsh  a  notice  of  such  rules  in  the 
Federal  Re^^ister. 

Commission  Regulation  1.41  sets  forth 
procedures  for  submitting  proposed 
contract  market  rules  for  Commission 
approval,  permitting  proposed  contract 
market  rules  to  go  into  effect  without 
Commission  approval,  and  dealing  with 
contract  market  emergency  rules.  AH 
proposed  contract  market  rules  relating 
to  the  terms  and  conditions  of  a 
commodity  futures  or  option  contract 
must,  and  any  other  rule  may.  be 
submitted  for  prior  Commission 
approval,  under  section  5a(a)(12)(A)  of 
the  Act,  pursuant  to  procediues  set  forth 
in  Commission  Regulation  1.41(b). 
(Significantly,  certain  other  sections  of 
the  Act  require  rules  addressing 
specified  matters  to  be  explicitly 
approved  by  the  Commission.) 
Commission  Regulation  1.41(c)  sets 
forth  the  submission  requirements  for 
rules  that  do  not  require  Commission 
approval  and  that  may  be  placed  into 
effect  ten  days  after  receipt  by  the 
Commission. 

On  November  22, 1996,  the 
Commission  published  a  proposed 
rulemaking  which  would  revise  the 
procedures  for  contract  market 
designations  and  the  review  of  rules 
relating  to  contract  terms  and  conditions 
under  Regulation  1.41(b).*  Specifically, 
that  proposed  rulemaking  would 
establish  "fost-track"  review  procedures 
which  would  permit  certain  contract 
market  rules  to  be  deemed  approved  45 
days  after  receipt  by  the  Commission  (or 
75  days  after  receipt  in  cases  where  the 
Commission  decided  to  extend  the 
review  period).  These  fast-track  review 
procedures  would  be  an  alternative  to 
the  current  180-day  review  procedures 
under  section  5a(a)(12)(A)  of  the  Act 
and  Commission  Regulation  1.41(b). 

The  instant  rulemaking  would  revise 
the  review  procedures  for  rules  that  do 
not  relate  to  contract  terms  and 
conditions.  It  addresses  those  rules  that, 
although  they  do  not  relate  to  terms  and 
conditions,  nevertheless  require 
approval  under  a  specific  provision  of 
the  Act  and  those  rules  that  do  not 
require  approval  and  for  which  the 
review  period  has  been  extended  by  the 
contract  market  or  the  Commissi(m.' 


*6l  FR  59388. 

>In  the  past  three  fiscal  years,  the  Commiscion 
has  processed  866  non-term  and  condition 
submissions.  The  Commission  handled  S87  of  thaee 
in  ten  days  or  fewer.  This  represents  approximately 
68%  of  all  such  submissions  received.  'The 
Commission  processed  613  submissions  in  30  days 
or  fetver.  This  represenu  approximately  71%  of  all 

CootiniMd 
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The  difierent  review  periods  set  forth  in 
the  two  proposed  rulemakings  reflect 
differences  established  in  the  statute 
between  tenns  and  conditicms  and  other 
types  of  rules  and  the  volume  of 
contract  market  rulemakings  that  are  not 
terms  and  conditions/ 

n.  Description  of  Proposed  Rulemaking 

A.  Overview 

The  Commission  believes  that  the  rule 
review  process  is  essential  to  ensure  the 
integrity  of  the  markets  and  to  ensure 
that  the  public  interest  is  protected.  At 
the  same  time,  the  Commission  wants  to 
encourage  innovation  by  the  contract 
maikets.  The  proposed  rulemaking  is 
designed  to  expedite  the  Commission's 
existing  two-track  procedures  for  the 
review  of  contract  market  rule  proposals 
that  do  not  relate  to  contract  terms  and 
conditions.  As  describe^  in  more  detail 
below,  the  proposal  would: 
— Permit  certain  rules  to  be  deemed 
approved  within  ten  days  of  receipt 
that  currently  are  sub)ect  to  a  180-day 
deadline; 
— Require  the  Commission  to  identify 
the  issues  raised  by  novel  or  complex 
proposals  within  10  days  of  receipt; 
— Remice  by  up  to  75%  the  time  within 
which  the  Commission  was  required 
to  act  on  the  small  portion  of  rules  not 
handled  during  the  ten-day  review 
period: 
— Make  clear  that  a  contract  market 
could  choose  to  extend  the  review 
period  rather  than  be  subject  to  a 
disapproval  proceeding;  and 
— Require  disapproval  proceedings  to  be 
initiated  no  later  than  15  days  after 
the  submitting  contract  market 
advised  the  Commission  that  it  did 
not  wish  to  withdraw  the  proposed 
rule. 

The  Commission  believes  that  under 
the  proposed  procedures,  the 
Commission  would  identify  issues  early 
in  the  process  and  make  decisions  on 
proposed  rules  in  an  expeditious 
manner.^  Similarly,  the  compressed 


such  submissions.  In  many  of  the  instannw  where 
the  review  period  exceedeid  thirty  days,  in  lieu  of 
commencing  disapproval  proceedings  or  remitting 
the  rules,  the  Coounission  kept  such  rules  under 
review  while  the  contract  market  addressed 
relevant  issues  or  the  Commission  undertook 
changes  to  regulations  that  otherwise  precluded  the 
immediate  implementation  of  the  proposed  rule. 

*  See  section  5a(aKl2)(A)  of  the  Act.  Submissions 
related  to  terms  and  conditions  constitute 
approximately  40%  of  all  submissions.  Other  types 
of  rules  constitute  approximately  60%  of  all 
submissions. 

''  The  rulemaking  would  not  alter  the  existing 
statutory  requirement  tiiat  any  determination  to 
extend  the  ten-day  review  period  for  certain  rules 
is  not  delegable  to  staft  See  section  Sa(a)(l2)(A)  of 
the  Act.  The  Commission  would  continue  to  make 
this  determination.  Upon  implementation  of  the 


time  frames  would  increase  the 
incentive  for  contract  markets  to  ensure 
that  their  initial  submissions  fully 
articulated  the  operation,  piupose,  and 
effect  of  their  proposals  and  to  attempt 
to  resolve  open  issues  more  quickly.* 

The  Commission  expects  that  the 
proposed  procedures  would  increase  the 
percentage  of  submissions  handled 
within  ten  days.  Moreover,  by 
simplifying  the  procedures  for  routine 
submissions  and  by  imposing  stricter 
deadlines  at  various  stipes,  the  proposal 
would  enable  the  Commission  and  the 
contract  markets  to  focus  resources  on 
the  smaller  subset  of  novel  and  complex 
submissions  that  require  additional  time 
for  review.  This  would  result  in  quicker 
identification  and  resolution  of  issues  in 
such  cases. 

The  following  description  consists  of 
a  section-by-section  analysis  of  the 
Commission's  proposed  rulemaking.  In 
addition  to  explaining  the  rationale  and 
operation  of  the  proposal,  this 
description  is  intended  to  provide 
interested  persons  with  a  framework  for 
addressing  issues  which  may  be  raised 
by  particular  provisions  of  the 
rulemaking. 

B.  Proposed  Regulation  1.41(b) — Rules 
That  Relate  to  Terms  and  Conditions 

Current  Commission  Regulation 
1.41(b)  establishes  approval  procedures 
for  proposed  contract  market  niles 
relating  to  contract  terms  and 
conditions,  other  rules  that  require 
approval  under  a  speofic  provision  of 
the  Act,  rules  for  which  the  submitting 
contract  market  requests  approval,  and 
rules  the  Commission  determines  to 
review  for  approval.  The  Commission  is 
proposing  to  amend  Regulation  1.41(b) 
so  that  it  woudd  apply  only  to  proposed 
rules  relating  to  terms  and  conditions. 
The  procedures  for  the  review  of  such 
rules  are  addressed  in  the  related 
proposed  r\ilemaking  mentioned  above.^ 

C.  Proposed  Regulation  1.41(c) — Rules 
That  Do  Not  Relate  to  Terms  and 
Conditions 

Current  Commission  Regulation 
1.41(c)  establishes  review  procedures 
for  proposed  contract  market  rules 


which  do  not  require  Commission 
approval  and  may  be  placed  into  effect 
ten  days  after  receipt  by  the 
Commission.  The  Conimission's 
proposed  rulemaking  would  revise 
Regulation  1.41(c)  in  two  significant 

First,  the  rulemaking  would  expand 
the  scope  of  rules  eligible  to  be 
reviewed  pursuant  to  Regulation  1.41(c) 
to  include  all  proposed  rules,  other  than 
terms  and  conditions,  that  the 
Commission  reviews  for  approval. 
These  tyf>es  of  rules  would  include 
rules  that  required  approval  under  a 
provision  of  the  Act  other  than  Section 
5a(a)(12)(A),><'  rules  that  the 
Commission  decided  to  review  for 
approval,  and  rules  that  the  submitting 
contract  market  requested  be  reviewed 
for  approval. 

Second,  the  rulemaking  would 
compress  the  time  for  review.  Under  the 
proposal,  the  Commission  would  be 
required  to  act  on  all  non-term  and 
condition  rule  changes  within  ten  days 
of  receipt.  Unless  the  Commission 
found  that  a  rule  proposal  involved 
complex  or  novel  issues  or  was  of  major 
economic  signiGcance  and  affirmatively 
decided  to  retain  it  for  further  review, 
all  non-term  aud  condition  rule  changes 
would  be  deemed  approved  or  be 
permitted  to  be  placeid  into  effect 
without  approval,  as  appropriate,  ten' 
days  after  the  Commission's  receipt. 

For  those  rule  proposals  that  the 
Commission  decided  merited  further 
review,  the  proposed  rulemaking  would 
reduce  the  Commission's  maximum 
review  time  from  the  ciurent  180  days 
to  45  or  75  days,  unless  the  submitting 
contract  market  requested  otherwise. 
Finally,  disapproval  proceedings  for  a 
proposed  rule  would  have  to  be 
instituted  within  75  or  105  days  rather 
than  the  current  180  days. 

1.  Proposed  Regulation  1.41(c)(l)(i) — 
Form  and  Content  of  Submissions 

Under  proposed  Regulation 
1.41(c)(l)(i),  contract  markets  would  be 
required  to  submit  to  the  Commission 
for  review  all  proposed  rules  that  did 
not  relate  to  terms  and  conditions  and 
were  not  otherwise  exempt.  ■  ■  Because 


proposed  rulemaking,  the  Commission  anticipates  it 
would  adjust  its  internal  prxx:esses.  as  appropriate, 
to  accommodate  the  new  procedures. 

•  For  example,  under  current  pnxedures,  contract 
markets  may  have  an  incentive  to  submit  proposals 
before  all  the  details  have  been  finalized  in  order 
to  start  the  running  of  the  180-day  review  period. 
In  such  cases,  the  submission  would  be 
supplemented  during  the  course  of  the  review. 
Under  the  proposal,  there  would  be  an  incentive  to 
make  the  initial  submission  as  complete  as  possible 
in  order  to  obtain  approval  iwitbin  the  initial  ten- 
day  period. 

*6lFRS9386(Novambar22. 1996).  -.  .       '     • 


■o  Several  provisions  of  the  Act  other  than  section 
5a(al(l2)(A)  require  Conunission  approval  of  . 
contract  market  rules:  Section  4b(b)  (crossing  of 
orders);  Section  4c(a)  (exchange  of  futures  for 
physicals,  transfer  trades  and  ofRce  trades):  and 
Section  4ftb)  (financial  requirements  for  futures 
commission  merchants).  Several  provisions  of  the 
Commission's  regulations  also  require  Commission 
approval  of  contract  market  rules:  Regulation  8.02 
(disciplinary  proceedings);  Regulation  155.2 
(trading  standards  for  floor  brokers);  and  Regulation 
190.05(b)  (deliveries  on  behalf  of  a  customer  of  a 
bankrupt  firm). 

■■Commission  Regulations  1.41(d)  and  1.41(0, 
respectively,  set  forth  the  submission  requirements 


'* 
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this  rulemaking  would  substantially 
reduce  the  period  of  time  the 
Commission  would  have  to  review  and 
dispose  of  rule  proposals,  it  would  be 
very  important  for  contract  markets  to 
ensure  that  their  submissions  fully 
complied  with  the  form  and  content 
requirements. 

Each  submission  would  have  to 
comply  with  all  the  form  and  content 
requirements  that  currently  apply  to 
rules  submitted  to  the  Commission 
pursuant  to  Regulation  1.41(b)  and 
Regulation  1.41(c).  In  addition,  because 
proposed  Regulation  1.41(c)  would 
establish  review  procedures  for  both 
rules  that  receive  Commission  approval 
and  rules  that  may  be  put  into  effect 
withoQt  Commission  approval,  the 
proposed  rulemaking  would  require  that 
Regulation  1.41(c)  submissions  included 
certain  other  information  to  facilitate 
the  Commission's  review  of  both  these 
categories  of  rules. 

Proposed  Regulation  1.41(c)(l)(i)(F) 
would  require  that  contract  markets 
speciHed  in  their  submissions  any 
sections  of  the  Act  or  the  Commission's 
regulations  that  were  related  to  a 
proposed  rule,  particularly  citing  any 
such  provisions  that  required 
Commission  approval  of  the  rule.  To  the 
extent  a  submission  was  potentially 
inconsistent  with  a  provision  of  the  Act 
or  the  Commission's  regulations,  the 
proposal  would  require  that  the 
submission  contained  a  reasoned 
analysis  addressing  that  issue  and 
supporting  adoption  of  the  rule. 

Proposed  Regulation  1.41(c)(l)(i)(G) 
would  require  that  contract  markets 
indicated  in  their  submissions  whether 
they  were  requesting  Commission 
approval  for  a  proposed  rule.  This 
requirement  would  help  the 
Commission  to  distinguish  rules  which 
did  not  require  Commission  approval 
but  for  which  a  submitting  contract 
market  was  requesting  approval  from 
rules  that  a  contract  market  wished  to 
put  into  effect  without  Commission 
approval. '2 

The  proposed  rulemaking  also  would 
amend  the  current  requirement  of 
Commission  Regulation  1.41  that 
contract  markets  include  in  their  rule 
submissions  any  substantive  views 


for  contract  market  rules  that  are  exempt  from  the 
requirements  of  section  5a(a)(1 2)(A)  of  the  Ax:t  and 
that  relate  to  temporary  emergenciea.  These 
regulations  are  not  affected  t^  the  subject 
rulemaking. 

■'With  the  exception  of  certain  emergency 
actions,  contract  markets  may  request  Commission 
approval  of  proposed  rules  that  otherwise  could  be 
put  into  effect  without  Commission  approval.  In 
some  cases,  contract  markets  request  approval  in 
order  to  receive  some  degree  of  immunity  from  the 
antitrust  or  other  relevant  laws.  See  Johnison  and 
Hazan,  Commodities  Begulatiem,  §  2.56. 


expressed  by  their  members  or  others  in 
opposition  to  a  proposed  rule.'^  As  a 
clarification  of  this  requirement,  the 
proposed  rulemaking  would  specify  that 
the  views  of  opposing  governing  board 
members  also  must  be  included  in 
proposed  rule  submissions.  '^  In 
addition,  the  proposed  rulemaking 
would  provide  that  the  currently- 
required  description  of  opposing  views 
must  indicate  the  membership  interest 
categories  of  persons  who  were  opposed 
to  the  proposed  contract  market  rule. 

Identification  of  the  actual  individual 
would  not  be  required.  The  Commission 
believes  that  information  about  the 
views  and  categories  of  persons  who 
opposed  a  rule  would  help  the 
Commission  to  ascertain  quickly  any 
issues  which  were  raised  by  the 
proposal  and,  thus,  generally  would 
benefit  the  rule  review  process.'^ 

2.  Proposed  Regulation  1.41(c)(l)(ii) — 
Failure  to  Meet  Form  and  Content 
Requirements 

Under  proposed  Regulation 
1.41(c)(l)(ii),  the  Commission  would 
retain  the  authority  to  remit  rule 
proposals  which  did  not  comply  with 
the  form  and  content  requirements  of 
Regulation  1.41(c)(l)(i).  This  provision 
would  simply  replicate  the  remittal 
provisions  of  current  Regulation  1.41(b) 
and  Regulation  1.41(c). 

3.  Proposed  Regulation  1.41(c)(l)(iii) — 
Extension  of  Review  Period 

Proposed  Regulation  1.41(c)(l)(iii) 
specifies  that  the  Commission  might 
extend  the  ten-day  review  period  to  45 
or  75  days  for  a  proposed  rule  if  it 
determined  within  ten  days  of  receipt 
that  the  rule  "raises  novel  or  complex 
issues  which  require  additional  time  for 
review  or  is  of  major  economic 
significance"  and  so  notified  the 


■  ^  Currmit  Commission  Regulation  1.41  (b)(S) 
requires  that  rule  submissions  "|n)ote  and  briefly 
describe  any  substantive  views  expressed  by  the 
members  of  the  contract  market  or  others  with 
respect  to  the  proposed  rule." 

■'The  Commission  believes  that  the  disclosure  of 
the  views  and  categories  of  board  members  who 
opposed  a  proposed  rule  during  board  deliberations 
would  aid  the  Commission  in  its  oversight  of  the 
self-governance  processes  of  the  contract  markets 
and  in  determining  whether  rules  should  be  subject 
to  public  comment. 

■'The  proposed  revisions  to  Regulation  1.41  's 
form  and  content  requirements  merely  would 
reflect  information  that  Commission  staff 
customarily  requests  from  contract  markets 
submitting  rule  proposals  that  potentially  raise 
regulatory  concerns.  By  clarifying  that  such 
inhirmation  must  be  included  in  a  contract  market's 
original  submission  of  a  rule,  the  proposed 
rulemaking  would  ensure  that  the  Commission 
would  have  such  information  at  the  outset  of  the 
rule  review  prtx»ss  and,  thus,  should  facilitate  the 
Commission's  review  of  proposed  rules  within  the 
compraased  time  frames  of  this  rulemaking. 


submitting  contract  market.'^  Such  rules 
frequently  generate  inquiries  or 
comments  from  the  public,  the  industry, 
or  government  agencies.  In  some  cases, 
the  views  of  su(£  commenters  may  not 
have  been  taken  into  account  in  the 
contract  maricet  decision-making 
process.  A  review  f)eriod  longer  than  ten 
days  is  often  necessary  to  address  such 
concerns  adequately. 

The  provision  would  require  the 
Commission's  notification  to  specify  the 
nature  of  the  issues  that  necessitated 
additional  review  of  a  rule  proposal. 
The  standard  is  essentially  the  same  as 
that  set  forth  in  the  Commission's 
proposed  rulemaking  relating  to  term 
and  condition  rule  changes  for 
extending  the  45-day  review  period  to 
75  days. '7 

4.  Proposed  Regulation  1.41(c)(2>— 
Action  Within  Ten  Days 

Proposed  Regulation  1.41(c)(2)  would 
provide  that  proposed  rules  (other  than 
terms  and  conditions)  that  required 
approval  or  that  could  be  placed  into 
effect  without  approval  would  be 
deemed  approved  or  allowed  to  go  into 
effect  without  approval,  as  appropriate, 
ten  days  after  their  receipt  by  the 
Commission  unless  the  Commission 
notified  the  submitting  contract  market 
otherwise.  As  previously  noted,  the  ten- 
day  period  within  which  rules  would  be 
deemed  approved  is  much  shorter  than 
the  180-day  period  provided  for  in  the 
Act. 

Under  this  provision,  the  only  bases 
for  such  notification  would  be  if  the 
submission  did  not  comply  with 
Regulation  1.41(c)(l)(i)'s  form  and 
content  requirements,  the  Commission 
decided  to  extend  the  review  period 
pursuant  to  Regulation  1.41(c)(l)(iii),  or 
the  contract  market  agreed  to  another, 
specified  review  period.  The  last 
provision  reflects  an  informal  procedure 
that  has  been  followed  in  the  past  with 
respect  to  ten  day  rules  where  a  contract 
maiket  grants  an  extension  or  tolls  the 
time  period  while  it  amends  the 
proposed  rule,  rather  than  having  the 
Commission  remit  the  rule  or  convert  it 
to  a  180-day  track. 


•«  Examples  of  the  types  of  rules  that  might 
require  more  than  ten  days  Cor  review  would 
include: 

— Rules  relating  to  the  financial  integrity  of     - 
markets  or  their  participants; 

— Rules  establishing  novel  trading  procedures  or 
providing  for  non<ompetitive  trading: 

— Rules  providing  for  the  differential  treatment  of 
difiwent  classes  of  market  participants: 

— Rule*  establishing  linkages  among  exchanges; 
and, 

— Rules  relating  to  the, application  of  new 
technology  to  the  marketplace. 

<^See61  FR  59386  (Novembw  22, 1996). 
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5.  Proposed  Regulation  1.41(c)(3)i—     ^ 
Action  Within  45  or  75  days 

Generally,  under  proposed  Regulation 
1.41(c)(3),  any  proposed  rule  whicli  the 
Commission  retained  for  huther  review 
under  Regulation  1.41(c)(l)(iii)  would 
be  deemed  approved  or  allowed  to  go 
into  effect,  as  determined  by  the 
Commission,  45  days  after  Conunission 
receipt  (or  75  days  in  the  case  of  rules 
which  were  published  for  comment  in 
the  Federal  Register).'^  By  providing 
the  Commission  with  the  discretion  to 
approve  a  proposed  rule  or  to  allow  it 
into  effect  at  the  end  of  the  45-  or  75- 
day  review  period,  the  rulemaking 
would  replicate  the  options  currently 
available  to  the  Commission  under, 
section  5a(a)(12)(A)  of  the  Act  at  the  end 
of  180  days.  The  proposed  rulemaking 
would  simply  compress  the  time  frame 
to  45  or  75  days. 

Proposed  Regulation  1.41(c)(3) 
provides  for  two  exceptions  to  this 
deadline:  rule  submissions  that  have  not 
satisfied  the  form  and  content 
requirements  of  Regulation 
1.41(c)(l)(i)  "  or  proposed  rules  as  to 
which  the  Commission  notified  the 
contract  market  of  its  intention  to 
initiate  a  disapproval  proceeding. 
Again,  both  the  45-day  and  75-day  time 
periods  are  considerably  shorter  than 
the  180-day  period  currently  provided 


•■Under  section  5a[a)(12)(A)  of  the  Act.  the 
Commiscion  u  required  to  publish  in  the  Fedorml 
Register  for  pubhc  comment  any  proposed  rule  of 
major  economic  significance.  In  addition,  the 
Commission  generally  publishes  significant  rule 
changes  when  it  believes  that  it  is  in  the  public 
interest  to  do  so  and  that  it  would  be  beneficial  to 
ascertain  the  views  of  person*  or  entities  that  might 
be  affected  by  the  proposal.  While  section 
5a(al(12)(A)  of  the  Act  specifies  that  rules  of  major 
economic  significance  must  be  published  at  least  30 
days  prior  to  approval  of  any  such  rules,  neither  the 
Act  nor  the  Commission's  regulations  specify  any 
minimum  length  for  public  comment  periods. 

■*  Historically,  the  Commission  and  its  staff  have 
always  attempted  to  have  contract  markets  cure 
defects  in  the  form  and  content  of  their  submissions 
as  early  as  possible  in  the  rule  review  process. 
However,  the  Commission's  experience  also  has 
been  that  questions  about  the  operation,  purpose 
and  effect  of  significant  rule  proposals  can  arise  at 
any  point  in  the  review  process,  especially  when 
issues  are  raised  during  the  course  of  a  pmbiic 
comment  period.  For  example,  other  government 
agencies  such  as  the  Securities  and  Exchange 
Commission  ("SEC"),  the  Department  of  the 
Treasury,  the  Federal  Reserve  Board,  and  the 
Department  of  Justice  have  expressed  their 
regulatOf7  interests  in  or  identified  issues  relating 
to  contract  market  rule  proposals  during  the  course 
of  Commission  review.  Moreover,  in  some 
dicumstances.  such  as  the  development  of  capital 
or  reporting  requirements,  the  gathering  of 
information  from  the  SEC  and  commodities  and 
securities  self-regulatory  organizations  may  be 
necessary  to  avoid  duplicative  requirements  and  to 
assure  adequate  coverage.  Accordingly,  under 
proposed  Regulation  1.41(c)(3)(i).  the  Commission 
would  retain  the  discretion  to  remit  a  proposal  for 
failure  to  satisfy  form  and  content  requirements 
throughout  the  specified  review  period. 


for  rules  reviewed  pursuant  to 
Commission  Regulation  1.41(b).       ^^ 

6.  Proposed  Regulation  1.41(c)(4) — 
Disapproval  Proceedings 

Under  proposed  Regulation  1.41(c)(4), 
any  Commission  notice  to  a  contract 
market  that  the  Commission  intended  to 
commence  disapproval  proceedings 
with  respect  to  a  proposed  rule  change 
would  be  required  to  specify  the  nature 
of  the  issues  raised  by  the  proposal  and 
the  sections  of  the  Act  or  the 
Commission's  regulations  that  the  rule 
appeared  to  violate.  Under  the 
provision,  the  submitting  contract 
market  would  have  15  days  hx>m  the 
issuance  of  the  notification  either  to 
withdraw  the  proposal  or  to  request  that 
the  Commission  consider  the  proposal 
pursuant  to  the  regular  180-day  review 
procedures  of  section  5a(a)(12)(A)  of  the 
Act.  If  the  submitting  contract  market 
chose  neither  of  these  options,  the 
Commission  would  commence 
disapproval  proceedings  no  later  than 
30  days  after  its  issuance  of  the 
notification.  Section  5a(a)(A)(12)  sets 
forth  procedures  for  Commission ' 
disapproval  of  proposed  rules  and 
provides,  among  other  things,  an 
opportunity  for  the  submitting  contract 
market  to  appear  on  its  own  behalf  at  a 
Commission  hearing. 

Under  the  proposed  rulemaking, 
disapproval  proceedings  would 
commence  within  75  days  of  a  rule's 
submission  (or  105  days  in  the  case  of 
rules  which  were  published  for 
comment  in  the  Federal  Register). 
Currently,  the  Commission  may 
institute  disapproval  proceedings  up  to 
180  days  after  a  rule's  submission,  fhe 
Commission's  proposed  shortened  time 
frame  for  rule  disapproval  is  intended  to 
advance  the  general  purpose  of  this 
proposed  rulemaking:  to  accelerate  the 
Commission's  review  of  proposed  rule 
changes  and  to  allow  contract  markets 
to  implement  rule  changes  in  a  more 
timely  manner  than  is  the  case  under 
the  current  rule  review  scheme  of 
Regulation  1.41. 

ni.  Conclusion 

The  Commission  believes  that  the 
proposed  amendments  to  Regulation 
1.41  would  shorten  the  review  time  for 
non-term  and  condition  rule  changes 
and  streamline  the  rule  review  process. 
Accordingly,  the  proposed  rulemaking 
should  enable  contract  markets  to 
implement  rule  proposals  in  a  more 
timely  manner  than  can  be  done  at  the 
present  time,  without  sacrificing  the 
abiUty  of  the  Commission  to  assiu«  an 
adequate  public  comment  process  and 
consistency  of  a  proposed  rule  with  the 
Act  and  the  regulations.  The  proposal 


also  would  provide  the  Commission 
with  the  necessary  experience  to 
determine  whether  further  streamlining 
could  be  achieved.  The  Commission 
invites  public  comment  on  any  aspect  of 
its  proposed  rulemaking  and,  in 
particular,  on  the  appropriateness  of  the 
proposed  time  frames. 

IV.  Related  Matters 

A.  Regulatory  Flexibility  Act 

The  Regulatory  Flexibility  Act 
("RFA"),  5  U.S.C.  601  et  seq.,  requires 
that  agencies,  in  proposing  rules, 
consider  the  impact  of  those  rules  on 
small  businesses.  The  Commission  has 
previously  determined  that  contract 
markets  are  not  "small  entities"  for 
purposes  of  the  RFA,  and  that  the 
Commission,  therefore,  need  not 
consider  the  effect  of  proposed  rules  on 
contract  markets.^"  Accordingly,  the 
Chairperson,  on  behalf  of  the 
Conunission,  hereby  certifies,  pursuant 
to  section  3(a)  of  the  RFA,  5  U.S.C. 
605(b),  that  the  proposed  rulemaking,  if 
adopted,  would  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities. 

B.  Agency  Information  Activities: 
Proposed  Collection;  Comment  Request 

The  Paperwork  Reduction  Act  of  1980 
("PRA"),  44  U.S.C.  3501  etseq..  imposes 
certain  requirements  on  federal  agencies 
(including  the  Commission)  in 
connection  with  their  conducting  or 
sponsoring  any  collection  of 
information  as  defined  by  the  PRA. 
While  the  proposed  rulemaking  has  no 
burden,  the  group  of  rules  (3038-0022) 
of  which  this  is  a  part  has  the  follov\dng 
burden: 

Average  burden  hours  per  response.. .^,546.26 

Number  of  respondents 10.971 .00 

Frequency  of  response On  Occasion 

Persons  wishing  to  comment  on  the 
information  that  would  be  required  by 
the  proposed  rulemaking  should  contact 
David  Rostker,  Office  of  Management 
and  Budget  ("OMB"),  Room  3228. 
NEOB,  Washington,  DC  20503,  (202) 
395-7340.  Copies  of  the  information 
collection  submission  to  OMB  are 
available  from  Gerald  P.  Smith, 
Clearance  Officer,  Commodity  Futures 
Trading  Commission,  Three  Lafayette 
Centre,  1155  21st  Street,  N.W., 
Washington,  DC  20581.  Telephone: 
(202)  418-5160. 

List  of  Subjects  in  17  CFR  Part  1 

Commodity  exchanges.  Contract 
markets.  Rule  review  procedures. 

In  eonsideration  of  the  foregoing,  and 
based  on  the  authority  contained  in  the 


»  See  47  FR  18618. 18619  (April  30,  1982). 
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Commodity  Exchange  Act  and.  in 
particular,  sections  4c,  5.  5a,  6  and  8a 
thereof,  7  U.S.C.  6c,  7,  7a,  8  and  12a,  the 
Commission  is  hereby  proposing  to 
amend  title  17,  chapter  I,  part  1  of  the 
Code  of  Federal  Regulations  as  follows: 

PART  1— GENERAL  REGULATIONS 
UNDER' THE  COMMODITY  EXCHANGE 
ACT 

1.  The  authority  citation  for  parti 
continues  to  read  as  follows: 

Authority:  7  U.S.C  la,  2. 2&,  4. 4a,  6. 6a. 
6b,  6c.  6d.  6e.  6f,  6g.  6h,  6i,  6i,  6k.  61, 6m, 
6n,  6o,  6p,  7,  7a,  8, 9, 12. 12a.  12c,  13a,  13a- 
1, 16. 16a.  19,  21,  23,  and  24. 

2.  Section  1.41  would  be  proposed  to 
be  amended  be  revising  the  first 
sentence  of  paragraph  (b)  and  paragraph 
(c)  to  read  as  follows: 

§  1 .41    Contract  martcet  rules;  submission 
of  rules  to  ttie  Commission;  examptkMi  of 
certain  rules. 

•        *        •        *        • 

(b)  Rules  that  relate  to  terms  and 
conditions.  Except  as  provided  herein 
and  in  paragraph  (f)  of  this  section,  all 
proposed  contract  market  rules  that 
relate  to  terms  and  conditions  must  be 
submitted  to  the  Commission  for 
approval  pursuant  to  section 
5a(a)(12)(A)  of  the  Act  prior  to  their 
proposed  effiective  dates.  *  *  * 

(c)  Rules  that  do  not  relate  to  terms 
and  conditions.  (l)(i)  Except  as 
provided  in  paragraphs  (d)  and  (f)  of 
this  section  (exempt  or  temporary 
emergency  rules),  each  contract  market 
shall  submit  to  the  Commission 
pursuant  to  section  5a(a)(12)(A)  of  the 
Act  prior  to  the  proposed  effective  dates 
all  proposed  rules  that  do  not  relate  to 
terms  and  conditions.  One  copy  of  the 
rule  shall  be  furnished  to  the 
Commission  at  its  Washington,  DC 
headquarters,  and  one  copy  shall  be 
transmitted  by  the  contract  market  to 
the  regional  office  of  the  Commission 
having  local  jurisdiction  over  the 
contract  market.  Each  such  submission 
imder  this  paragraph  (c)  shall,  in  the 
'ollowing  order: 

(A)  State  that  it  is  being  submitted 
pursuant  to  Commission  regulation 
1.41(c); 

(B)  Set  forth  the  text  of  the  proposed 
rule  (in  the  case  of  any  change  in. 
addition  to,  or  deletion  from  any  current 
rule  of  the  contact  market,  the  current 
rule  shall  be  fully  set  forth,  with 
brackets  used  to  indicate  words  to  be 
deleted  and  underscoring  used  to 
indicate  words  to  be  added): 

(C)  Describe  the  proposed  efiiective 
date  of  the  proposed  rule  and  any  action 
taken  or  anticipated  to  be  taken  to  adopt 
the  proposed  rule  by  the  contract 


market,  or  by  the  governing  board 
thereof  or  any  committee  thereof,  and 
cite  the  rules  of  the  contract  market 
which  authorize  the  adoption  of  the 
proposed  rule; 

(D)  Explain  the  operation,  purpose, 
and  effect  of  the  proposed  rule, 
including,  as  applicable,  a  description 
of  the  anticipated  benefits  to  maii^et 
participants  or  others,  any  potential 
anticompetitive  effects  on  market 
participants,  or  others,  how  the  rule  fits 
into  the  contract  market's  scheme  of 
self-regulation,  information  which 
demonstrates  that  the  proposed  rule  is 
not  inconsistent  with  the  policies  and 
purposes  of  the  Act,  and  any  other 
information  which  may  be  beneficial  to 
the  Commission  in  analyzing  the 
proposed  rule.  If  a  proposed  rule  affects, 
directly  or  indirectly,  the  application  of 
any  other  rule  of  the  contract  market,  set 
forth  the  pertinent  text  of  any  such  rule 
and  describe  the  anticipated  effect; 

(E)  Note  and  briefly  aescribe  any 
substantive  opposing  views  expressed 
by  governing  board  members,  members 
of  ^e  contract  market,  or  others  with 
respect  to  the  proposed  rule  which  were 
not  incorporated  into  the  proposed  rule 
prior  to  its  submission  to  the 
Commission.  Any  such  description  also 
should  identify  the  membership  interest 
categories,  as  that  term  is  defined  by 
Commission  regulation  1.64(a)(4),  of 
persons  who  were  opposed  to  the 
proposed  rule; 

(F)  Identify  any  sections  of  the  Act  or 
the  Commission's  regulations  that  are 
related  to  the  rule,  including  any 
provisions  that  require  Commission 
approval  of  the  rule,  and,  to  the  extent 
of  any  potential  inconsistency  between 
the  proposed  rule  and  the  Act  or  the 
Commission's  regulations,  provide  a 
reasoned  analysis  addressing  the  issue 
and  supporting  the  submission;  and 

(G)  State  whether  the  contract  market 
is  requesting  approval  of  the  proposed 
rule  by  the  Commission. 

(ii)  The  Commission  may  remit  to  the 
contract  market,  with  an  appropriate 
explanation  where  practicable,  and  not 
accept  for  review  any  rule  submission 
that  does  not  comply  with  the  form  and 
content  requirements  of  paragraphs 
(c)(l)(i)  (A)-(F)  of  this  section. 

(iii)  The  Commission  may  notify  the 
contract  market  within  ten  days  after 
receipt  of  a  submission  filed  pursuant  to 
paragraph  (c)(1)  of  this  section,  that  the 
proposed  rule  raises  novel  or  complex  - 
issues  which  require  additional  time  for 
review  or  is  of  major  economic 
significance  and  therefore  that  the 
review  period  has  been  extended  as 
specified  in  paragraph  (c)(3)  of  this 
section.  This  notification  will  briefly 
specify  the  nature  of  the  issues  for 


which  additional  time  for  review  is 
required. 

(2)  All  proposed  contract  market  rules 
submitted  for  review  under  paragraph 
(c)  of  this  section  may  be  deemed 
approved  or  be  placed  into  effect,  as 
appropriate,  ten  days  after  Commission 
receipt  (or  at  such  earlier  time  as  may 
be  determined  by  the  Onnmission) 
unless: 

(i)  The  Commission  notifies  the 
contract  market  that  the  submission 
does  not  comply  with  the  form  and 
content  requirements  of  paragraphs 
(c)(l)(i)  [AhiF)  of  this  section; 

(ii)  liie  Commission  notifies  the 
contract  market  that  the  review  period 
for  the  submission  has  been  extended 
pursuant  to  paragraph  (c)(l)(iii)  of  this 
section;  or 

(iii)  The  contract  mari^et  agrees  to 
another,  specified  review  period. 

(3)  Any  rule  for  which  tne 
Commission  extends  the  review  period 
pursuant  to  p>aragraph  (c)(l)(iii)  of  this 
section  may  be  deemed  approved  or  be 
placed  into  effect,  as  determined  by  the 
Commission,  forty-five  days  after 
Commission  receipt  of  such  rule  or 
seventy-five  days  after  Commission 
receipt  in  the  case  of  rules  that  have 
been  published  for  comment  in  the 
Federal  Register  (or  at  such  earlier  time 
as  may  be  determined  by  the 
Commission)  unless  the  Commission 
notifies  the  contract  market  that: 

(i)  The  submission,  including  any 
supplementary  materials  and  in 
consideration  of  any  comments  fitim  the 
public  or  other  government  agencies, 
does  not  comply  with  the  form  and 
content  requirements  of  paragraphs 
(c)(l)(i)  (A)-(F)  of  this  section;  or 

(ii)  llie  Commission  intends  to 
institute  a  proceeding  to  disapprove  the 
rule  pursuant  to  the  procedures 
specified  in  section  5a(a)(12)(A)  of  the 
Act. 

(4)  A  notice  of  intention  to  commence 
a  disapproval  proceeding  issued 
pursuant  to  paragraph  (c)(3)  of  this 
section  will: 

(i)  Identify  the  nature  of  the  issues 
raised  by  the  proposed  rule  and  the 
specific  sections  of  the  Act  or  the 
Commission's  regulations  that  the  rule 
appears  to  violate;  and, 

(ii)  State  that  the  Commission  >vill 
commence  disapproval  proceedings  for 
the  proposed  rule  within  thirty  days 
after  the  Commission's  issuance  of  the 
notification,  unless  within  fifteen  days 
of  such  issuance  the  contract  market: 

(A)  Withdraws  the  rule,  or 

(B)  Requests  the  Commission  to 
review  the  rule  pursuant  to  the  one 
hundred  and  eighty  day  review 
procedures  set  forth  in  section 
5a(aKl2)(A)  of  the  Act. 
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Issued  in  Washington,  DC,  on  December 
10, 1996,  by  the  Commission. 
Jean  A.  Webb, 

Secretary  of  the  Commission. 
[PR  Doc.  96-31836  Filed  12-16-96:  8:45  am] 

BUJNQ  COOE  tM^-W-P 


DEPARTMENT  OF  THE  TREASURY 
Internal  Revenue  Service 
26  CFR  Part  48 

[RE6-247678-0«] 
RIN  1545-nAU53 

Gasoline  and  Diesel  Fuel  Excise  Tax; 
Special  Rules  for  Alaska;  Definition  of 
Aviation  Gasoline  and  Kerosene 

agency:  Internal  Revenue  Service  (IRS), 

Treasury. 

ACTION:  Proposed  rule  and  notice  of 

proposed  rulemaking  by  cross-reference 

to  temporary  regulations. 

SUMMARY:  In  the  Rules  and  Regulations 
section  of  this  issue  of  the  Federal 
Register,  the  IRS  is  issuing  temporary 
regulations  relating  to  the  application  of 
the  diesel  fuel  excise  tax  to  fuel  used  in 
Alaska.  The  text  of  those  temporary 
regulations  also  serves  as  a  portion  of 
the  text  of  these  proposed  regulations. 
This  docimient  also  contains  other 
proposed  regulations  relating  to  gasoline 
and  diesel  fuel  excise  taxes.  The 
proposed  regulations  implement  certain 
changes  made  by  the  Omnibus  Budget 
Reconciliation  Act  of  1993  and  the 
Small  Business  Job  Protection  Act  of 
1996  and  affect  certain  enterers, 
refiners,  retailers,  terminal  operators, 
throughputters,  and  users. 
DATES:  Written  comments  and  requests 
for  a  public  hearing  must  be  received  by 
March  17, 1997. 

ADDRESSES:  Send  submissions  to: 
(X:DOM:CORP:R  (REG-247678-96), 
room  5226,  Internal  Revenue  Service, 
POB  7604,  Ben  Franklin  Station, 
Washington.  DC  20044.  Submissions 
may  be  hand  delivered  between  the 
hours  of  8  a.m.  and  5  p.m.  to: 
CC:DOM:<X)RP:R  (REG-247678-96), 
Courier's  Desk,  Internal  Revenue 
Service,  1111  Constitution  Avenue,  NW, 
Washington,  DC.  Alternatively, 
taxpayers  may  submit  comments 
electronically  via  the  Internet  by 
selecting  the  "Tax  Regs"  option  on  the 
IRS  Home  Page,  or  by  submitting 
comments  directly  to  the  IRS  Internet 
site  at  http://www.irs.ustreas.gov/prody 

tax regs/comments/html. 

FOR  FURTHER  INFORMATION  CONTACT: 
Frank  Boland  (202)  622-3130  (not  a  toll- 
free  call). 


SUPPLEMENTARY  INFORMATION: 
Background 

Temporary  regulations  pubUshed  in 
the  Rules  and  Regulations  section  of  this 
issue  of  the  Federal  Register  provide 
rules  relating  to  diesel  Kiel  that  is 
removed,  entered,  or  sold  in  the  state  of 
Alaska.  The  text  of  those  temporary 
regulations  also  serves  as  the  text  of 
these  proposed  regulations  relating  to 
Alaska.  The  preamble  to  the  temporary 
regulations  explains  the  temporary 
rules. 

In  addition,  this  document  proposes 
definitions  of  aviation  gasoline,  for 
purposes  of  the  tax  on  aviation  gasoline 
as  added  by  the  Small  Business  Job 
Protection  Act  of  1996,  and  kemsene, 
for  purposes  of  the  tax  on  diesel  fuel. 
These  definitions  are  based  on 
definitions  used  by  the  Department  of 
Energy.  This  dociiment  also  proposes 
changes  to  the  effective  date  of  proposed 
regulations  relating  to  gasoline  and 
diesel  fuel  that  were  published  in  the 
Federal  Register  on  N4arch  14. 1996  (61 
FR  10490). 

Special  Analyses 

It  has  been  determined  that  this  notice 
of  proposed  rulemaking  is  not  a 
significant  regulatory  action  as  defined 
in  EO  12866.  Therefore,  a  regulatory 
assessment  is  not  required.  It  also  has 
been  determined  that  section  553(b)  of 
the  Administrative  Procedure  Act  (5 
U.S.C.  chapter  5)  does  not  apply  to  these 
regulations  and,  because  these 
regulations  do  not  impose  on  small 
entities  a  collection  of  information 
requirement,  the  Regulatory  Flexibility 
Act  (5  U.S.C.  chapter  6)  does  not  apply. 
Therefore,  a  Regulatory  Flexibility 
Analysis  is  not  required.  Pursuant  to 
section  7805(f)  of  the  Internal  Revenue 
Code,  this  notice  of  proposed 
rulemaking  will  be  submitted  to  the 
Chief  Counsel  for  Advocacy  of  the  Small 
Business  Administration  for  comment 
on  its  impact  on  small  business. 

Comments  and  Requests  for  a  Public 
Hearing 

Before  these  proposed  regulations  are 
adopted  as  final  regulations, 
consideration  will  be  given  to  any 
written  comments  (a  signed  original  and 
eight  (8)  copies)  that  are  submitted 
timely  to  the  IRS.  All  comments  will  be 
available  for  public  inspection  and 
copying.  A  public  hearing  may  be 
scheduled  if  requested  in  writing  by  a 
person  that  timely  submits  written 
comments.  If  a  public  hearing  is 
scheduled,  a  notice  of  the  date,  time, 
and  place  for  the  hearing  will  be 
published  in  the  Federal  Register. 


Drafting  Information 

The  principal  author  of  these 
regulations  is  Frank  Boland,  Office  of 
Assistant  Chief  Counsel  (Passthroughs 
and  Special  Industries).  However,  other 
personnel  fit)ra  the  IRS  and  Treasury 
Department  partici{>ated  in  their 
development. 

List  of  Subjects  in  26  CFR  Part  48 

Excise  taxes.  Reporting  and 
recordkeeping  requirements. 

Proposed  Amendments  to  the 
Regulations 

Accordingly,  26  CFR  part  48  is  " 

proposed  to  be  amended  as  follows: 

PART  48— MANUFACTURERS  AND 
RETAILERS  EXCISE  TAXES 

Paragraph  1.  The  authority  citation 
for  part  48  is  amended  by  adding  an 
entry  in  numerical  order  to  read  in  part 
as  follows: 

Authority:  26  U.S.C.  7805  *  *  * 

Section  48.4082-5  also  issued  under 
26  U.S.C.  4082.  *  •  • 

Par.  2.  Section  48.4081-1  is  amended 
as  follows: 

1.  Paragraph  (b)  is  amended  by  adding 
new  definitions  in  alphabetical  order. 

2.  The  second  sentence  of  paragraph 
(c)(2)(i)  is  amended  by  adding  the 
language  "aviation  fuel  (as  defined  in 
section  4093(a)),"  after  "does  not 
include". 

3.  Paragraph  (d)  is  revised. 

The  additions  and  revision  read  as 
follows: 

§  48.4081-1    Taxat>l6  fuel;  definitions. 

•  •        •         •        • 

(b)*  •  • 

*  *        •        •        • 

Aviation  gasoline  means  all  special 
grades  of  gasoline  that  are  suitable  for 
use  in  aviation  reciprocating  engines,  as 
described  in  ASTM  Specification  D  910 
and  Military  Specification  MIL-G-5572 
(For  availability  see  paragraph  (c)(2)(i) 
of  this  section.). 


Kemsene  means  No.  1-K  and  No. 
2-K  kerosene  described  in  ASTM 
Specification  D  3699  (the  specification), 
applied  without  regard  to  any  agreement 
permitted  by  the  specification  (For 
availability  see  paragraph  (c)(2)(i)  of  this 
section.).  Any  other  fuel  is  not  kerosene 
even  if  an  agreement  permitted  by  the 
specification  modifies  the  applicable 
requirements  and  the  fuel  is  treated  as 
kerosene  imder  the  agreement. 
***** 

(d)  Effective  date.  This  section  is 
effective  January  1, 1994,  except  that  in 
paragraph  (b)  of  this  section  the 
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definitions  of  aviation  gasoline  and 
kerosene  axe  effective  on  the  date  the 
final  regulations  are  published  in  the 
Federal  Register. 

Par.  3.  In  §  48.4081-8(c)  (as  proposed 
to  be  added  in  the  Federal  Register  for 
March  14, 1996  (61  PR  10491)),  the 
language  "October  1, 1996."  is  removed 
and  "the  date  that  is  60  days  after  the 
date  that  the  final  regulations  are 
published  in  the  Federal  Register."  is 
added  in  its  place. 

Par.  4.  In  §  48.4082-l(d)(7)  (as     . 
proposed  in  the  Federal  Register  for 
March  14, 1996  (61  PR  10491)),  the 
language  "April  1, 1997."  is  removed 
and  "the  date  that  is  180  days  after  the 
date  that  the  final  regulations  are 
published  in  the  Federal  Register."  is 
added  in  its  place. 

Par.  5.  Section  48.4082-5  is  added  to 
read  as  follows: 

$48.4082-6    Diesel  fuel;  Alaska. 

[The  text  of  this  proposed  section  is 
the  same  as  the  text  of  §  48.4082-5T 
published  elsewhere  in  this  issue  of  the 
Federal  Register]. 

Par.  6.  Section  48.6715-2  is  added  to 
read  as  follows: 

$48.6715-2    Application  of  section 
671S(a)(3)  to  Alaska. 

(The  text  of  this  proposed  section  is 
the  same  as  the  text  of  §  48.6715-2T 
published  elsewhere  in  this  issue  of  the 
Federal  Register]. 
Margaret  Milner  Richardson, 
Commissioner  of  Internal  Revenue. 
[PR  Doc.  96-31856  Filed  12-16-96;  8:45  am] 

BILLMO  CODE  483»-01-P 


PENSION  BENEFIT  GUARANTY 
CORPORATION 

29  CFR  Part  4007 
RIN  1212-AA66 

Disclosure  of  Premium-Related 
Information 

AGENCY:  Pension  Benefit  Guaranty 

Corporation. 

ACTION:  Proposed  rule. 

SUINMARY:  The  Pension  Benefit  Guaranty 
Corporation  proposes  to  amend  its 
premium  payment  regulation  to  provide 
for  the  submission  to  the  PBGC  of 
information  contained  in  records 
relating  to  premium  filings. 
DATES:  Comments  must  be  received  on 
or  before  February  18. 1997. 
ADDRESSES:  Comments  may  be  mailed  to 
the  Office  of  the  General  Counsel, 
Pension  Benefit  Guaranty  Corporation, 
.1200  K  Street.  NW.,  Washington,  DC 


20005-4026,  or  delivered  to  Suite  340  at 
the  above  address.  Comments  also  may 
be  sent  by  Internet  e-mail  to 
reg.comments@pbgc.gov.  Comments 
will  be  available  for  inspection  at  the 
PBGC's  Communications  and  Public 
Affairs  Department  in  Suite  240  at  the 
above  address  during  normal  business 
hours. 

FOR  FURTHER  INFORMATION  CONTACT: 
Harold  J.  Ashner,  Assistant  General 
Counsel,  or  Deborah  C.  Murphy, 
Attorney,  Pension  Benefit  Guaranty 
Corporation,  Office  of  the  General 
Counsel,  Suite  340, 1200  K  Street,  NW., 
Washington,  DC  20005-4026,  202-326- 
4024  (202-326-4179  for  TTY  and  TDD). 
SUPPtEMENTARY  INFORMATION:  The     - 
PBGC's  premium  payment  regulation 
(29  CFR  Part  4007)  requires  plan 
administrators  to  make  available  to  the 
PBGC  for  audit  those  plan  records  that 
are  necessary  to  support  premium 
filings,  but  does  not  explicitly  require 
that  the  records  be  submitted  to  the 
PBGC  on  request.  The  PBGC  proposes  to 
amend  the  regulation  to  provide  for 
such  submission  within  a  specified  time 
period. 

This  change  vnll  allow  PBGC  auditors 
to  review  plan  documents  at  their  desks 
in  their  own  offices.  In  some  cases,  this 
will  eliminate  the  need  for  "on-site" 
audits  at  plans'  offices.  These  "desk" 
audits  will  be  an  efficient  way  to  assure 
premium  payment  requirements  are 
met.  Desk  audits  will  help  to  ensure  the 
integrity  of  the  premium  collection 
program  and  be  less  disruptive  of 
pension  plan  operations  than  on-site 
audits. 

The  rule  requires  respondents  to 
provide  the  information  within  30  days 
of  receipt  of  the  PBGC's  request,  or  by 
a  different  time  specified  therein.  The 
PBGC  will  require  compliance  within 
less  than  30  days  only  if  it  determines 
that  the  payment  of  premiums  (or  any 
associated  interest  or  penalties)  would 
otherwise  be  jeopardized,  e.g.,  because  a 
statutory  limitations  period  is  about  to 
expire. 

The  PBGC  welcomes  public  comment 
on  the  impact  and  burden  on  plans  of 
desk  audits  versus  on-site  audits,  and  on 
the  time  allowed  for  responding  to  the 
PBGC's  requests  for  information. 

Paperwork  Reduction  Act 

This  proposed  rule  modifies  the 
PBGC's  collection  of  information 
requirements  relating  to  premiimas  (29 
CFR  Part  4007).  The  premium 
requirements,  which  have  been 
approved  by  the  Office  of  Management 
and  Budget  under  control  number  1212- 
0009,  relate  primarily  to  the  obligation 
to  file  annual  premium  forms  with  the 


PBGC.  The  same  approval  also  covers 
certifications  of  compliance  (and  related 
correspondence)  with  participant  notice 
requirements  (29  CFR  Part  4011).  An 
agency  may  not  conduct  or  sponsor,  and 
a  person  is  not  required  to  respond  to, 
a  collection  of  infonnation  unless  it 
displays  a  currently  valid  OMB  control 
nimiber. 

The  PBGC  has  submitted  the  premium 
and  participant  notice  collection  of 
information,  as  amended  by  this 
proposed  rule,  to  the  Office  of 
Management  and  Budget  for  review 
imder  section  3507(d)  of  the  Paperworic 
Reduction  Act  of  1995,  and  has 
requested  extension  of  OMB's  existing 
approval  for  a  3-year  period.  The  PBGC 
needs  the  information  plan 
administrators  submit  under  the 
premium  and  participant  notice 
collection  of  information  in  order  to 
enforce  compliance  with  the  premiiun 
payment  and  participant  notice 
requirements. 

The  PBGC  expects  to  receive 
approximately  60,500  PBGC  Form  1  or 
Form  1-ES  filings  each  year.  In 
addition,  the  PBGC  expects  to  receive, 
diuing  the  requested  3-year  approval 
period,  an  average  of  400  responses  per 
year  to  surveys  relating  to  the 
participant  notice  requirements  of  Part 
4011.  The  estimated  annual  reporting 
and  recordkeeping  burden  is  3,804 
hours  and  $10,553,550. 

Comments  on  the  paperwork 
provisions  of  the  premium  and 
participant  notice  collection  of 
information  should  be  mailed  to  the 
Office  of  Information  and  Regulatory 
Affairs,  Office  of  Management  and 
Budget,  Attention:  Desk  Officer  for  the 
Pension  Benefit  Guaranty  Corporation, 
Washington,  DC  20503.  Comments  may 
address  (among  other  things) — 

•  whether  the  collection  of 
information  is  needed  for  the  proper 
performance  of  the  PBGC's  functions 
and  will  have  practical  utility; 

•  the  accuracy  of  the  PBGC's  estimate 
of  the  burden  of  the  collection  of 
information,  including  the  validity  of 
the  methodology  and  assumptions  used; 

•  enhancement  of  the  quality,  utility, 
and  clarity  of  the  information  to  be 
collected;  and 

•  minimizing  the  burden  of  the 
collection  of  information  on 
respondents  through  the  use  of 
automated  collection  techniques  (or 
other  forms  of  information  technology) 
or  in  other  ways. 

E.G.  12866  and  the  Regulatory 
Flexibility  Act  /-^--o 

The  PBGC  has  determined  that  this 
proposed  rule  is  not  a  "significant 
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regulatory  action"  under  the  criteria  set 
forth  in  Executive  Order  12866. 

Because  this  proposed  rule  would 
merely  amend  the  procedures  for 
ensuring  compliance  with  premium 
requirements,  the  PBGC  certifies  that,  if 
adopted,  the  amendment  will  not  have 
a  significant  economic  effect  on  a 
substantial  number  of  small  entities. 
Accordingly,  as  provided  in  section 
605(b)  of  the  Regulatory  Flexibility  Act, 
sections  603  and  604  do  not  apply. 

List  of  Subjects  in  29  CFR  Part  4007 

Penalties,  Pension  insurance, 
Pensions,  Reporting  and  recordkeeping 
requirements. 

For  the  reasons  set  forth  above,  the 
PBGC  proposes  to  amend  29  CFR  Part 
4007  as  follows: 

PART  4007— PAYMENT  OF  PREMIUMS 

1.  The  authority  citation  for  part  4007 
is  revised  to  read  as  follows: 

Authority:  29  U.S.C  1302(b)(3),  1303(a), 
1306, 1307. 

2.  In  §  4007.10,  the  section  heading  is 
revised:  paragraph  (a)  is  amended  by 
removing  the  last  sentence;  and  new 
paragraphs  (c)  and  (d)  are  added,  to  read 
as  follows: 

§4007.10    Recordkaeptng;  audits: 
dlsdosura  of  infonnation. 


(c)  Providing  record  information.  The 
plan  administrator  shall  make  the 
records  retained  pursuant  to  paragraph 
(a)  of  this  section  available  to  the  PBGC 
upon  request  for  inspection  and 
photocopying  at  the  location  where  they 
are  kept  (or  another,  mut\ially  agreeable, 
location)  and  shall  submit  information 
in  such  records  to  the  PBGC  within  30 
days  of  the  date  of  the  PBGC's  written 
request  therefor,  or  by  a  different  time 
specified  therein.  The  PBGC  may  in  its 
discretion  shorten  the  time  period 
where  it  determines  that  collection  of 
unpaid  premiums  (or  any  associated 
interest  or  penalties)  would  otherwise 
be  jeopardized. 

(d)  Address  and  timeliness. 
Information  required  to  be  submitted 
under  paragraph  (c)  of  this  section  shall 
be  submitted  to  the  address  specified  in 
the  PBGC's  request.  The  timeliness  of  a 
submission  shall  be  determined  in 
accordance  with  §§4007.5  and  4007.6. 

Issued  in  Washington,  D.C.  this  lltb  day 
of  December  1996. 

Martin  SUte, 

Execvtive  Director.  Pension  Benefit  Guaranty 

Corporation. 

(FR  Doc.  96-31972  Filed  12-16-96;  8:45  am] 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  73  ».' 

[MM  Docket  No.  90-252;  RM-8959] 

Radio  Broadcasting  Services;  Gillette, 
WY 

AGENCY:  Federal  Communications  ' 

Commission. 

ACTION:  Proposed  rule. 

SUMMARY:  The  Commission  requests 
comments  on  a  petition  filed  by 
Montgomery  Broadcasting  Limited 
Liability  Company  proposing  the 
allotment  of  Channel  249A  at  Gillette, 
Wyoming,  as  the  commimity's  third 
local  commercial  FM  transmission 
service.  Channel  249A  can  be  allotted  to 
Gillette  in  compUance  with  the 
Commission's  minimum  distance 
separation  requirements  without  the 
imposition  of  a  site  restriction.  The 
coordinates  for  Channel  249A  at  Gillette 
are  North  Latitude  44-17-36  and  West 
Longitude  105-30-06. 
DATES:  Comments  must  be  filed  on  or 
before  February  3, 1997,  and  reply 
comments  on  or  before  February  18, 
1997. 

ADDRESSES:  Federal  Communications 
Commission,  Washington,  D.C.  20554. 
In  addition  to  filing  comments  with  the 
FCC,  interested  parties  should  serve  the 
petitioner,  or  its  counsel  or  consultant; 
as  follows:  Allan  G.  Moskowitz,  Esq., 
Kaye,  Scholar,  Fierman,  Hays  & 
Handler,  LLP,  901  15th  Street,  N.W., 
Suite  1100,  Washington,  D.C.  20005 
(Counsel  for  Petitioner). 
FOR  FURTHER  INFORMATION  CONTACT: 
Sharon  P.  McDonald,  Mass  Media 
Bureau,  (202)  418-2180. 
SUPPI.EMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission's  Notice  of 
Proposed  Rule  Making,  MM  Docket  No. 
96-252,  adopted  December  6, 1996,  and 
released  December  13, 1996.  The  full 
text  of  this  Commission  decision  is 
available  for  inspjection  and  copying 
during  normal  business  hours  in  the 
FCC  Reference  Center  (Room  239),  1919 
M  Street,  N.W.,  Washington,  D.C.  The 
complete  text  of  this  decision  may  also 
be  purchased  from  the  Commission's 
copy  contractor.  International 
Transcription  Service,  Inc.,  (202)  857- 
3800,  2100  M  Street,  N.W.,  Suite  140, 
Washington,  DC.  20037. 

Provisions  of  the  Regulatory 
Flexibility  Act  of  1980  do  not  apply  to 
this  proceeding. 

Members  of  the  public  should  note 
that  fi^m  the  time  a  Notice  of  Proposed 
Rule  Making  is  issued  until  the  matter 
is  no  longer  subject  to  Commission 


consideration  or  court  review,  all  ex 
parte  contacts  are  prohibited  in 
Commission  proceedings,  such  as  this 
one,  which  involve  channel  allotments. 
See  47  CFR  1.1204(b)  for  rules 
governing  permissible  ex  parte  contacts. 

For  information  regarding  proper 
filing  procedures  for  comments,  see  47 
CFR  1.415  and  1.420. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 
Federal  Communications  Commission 
John  A.  Karousos, 

Qiief,  Allocations  Branch,  Policy  and  Rules 
Division,  Mass  Media  Bureau. 

(FR  Doc.  96-31942  Filed  12-16-96;  8:45  am) 
MLLMQ  cooe  snt-oi^ 

47  CFR  Part  73 

(MM  Docket  No.  gO-250;  RM-8952] 

Radio  Broadcasting  Services;  Parris 
Island  and  Hampton,  SC 

AQENCY:  Federal  Communications 

Commission. 

ACTION:  Proposed  rule. 

SUMMARY:  The  Commission  requests 
comments  on  a  petition  filed  by 
Simmons  Broadcasting  Company 
proposing  the  substitution  of  Channel 
276C3  for  Channel  221A  at  Parris 
Island,  South  Carolina,  and  the 
modification  of  Station  WLWS(FM)'s 
license  accordingly.  To  accommodate 
the  upgrade,  petitioner  also  proposes 
the  substitution  of  Channel  221A  for 
Channel  276A  at  Hampton,  South 
Carolina,  and  the  modification  of 
Station  WBHC-FM's  license 
accordingly.  Channel  276C3  can  be 
allotted  to  Parris  Island  in  compliance 
with  the  Commission's  minimum 
distance  separation  requirements 
without  the  imposition  of  a  site 
restriction  at  petitioner's  requested  site. 
The  coordinates  for  Channel  276C3  at 
Parris  Island  are  North  Latitude  32-27- 
00  and  West  Longitude  80-47-30. 
Additionally,  Channel  221A  can  be 
allotted  to  Hampton  in  compliance  with 
the  Commission's  minimum  distance 
separation  requirements  at  Station 
WBHC-FM's  presently  authorized  site. 
The  coordinates  for  Channel  221A  at 
Hampton  are  North  Latitude  32-50-39 
and  West  Longitude  81-07-28.  See 
Supplementary  Information,  infra. 
DATES:  Comments  must  be  filed  on  or 
before  February  3, 1997,  and  reply 
comments  on  or  before  February  18, 
1997. 

ADDRESSES:  Federal  Communications 
Commission,  Washington,  D.C.  20554. 
In  addition  to  filing  comments  with  the 
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FCC,  interested  parties  should  serve  the 
p>etitioner,  or  its  counsel  or  consultant, 
as  follows:  Michelle  A.  McClure,  Irwin, 
Campbell  &  Tannenwald,  P.C,  1730 
Rhode  Island  Ave.,  N.W.,  Suite  200, 
Washington.  D.C.  20036-3101  (Counsel 
for  Petitioner). 

FOR  FURTHER  INFORMATION  CONTACT: 

Sharon  P.  McE>onald,  Mass  Media 
Bureau.  (202)  418-2180. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission's  Notice  of 
Proposed  Rule  Making,  MM  Docket  No. 
96-250.  adopted  December  6, 1996.  and 
released  December  13, 1996.  The  full 
text  of  this  Commission  decision  is 
available  for  inspection  and  copying 
during  normal  business  hours  in  the 
FCC  Reference  Center  (Room  239).  1919  . 
M  Street,  N.W.,  Washington,  D.C.  The 
complete  text  of  this  decision  may  also 
be  purchased  from  the  Commission's 
copy  contractor.  International 
Transcription  Service,  Inc.,  (202)  857- 
3800.  2100  M  Street.  N.W..  Suite  140. 
Washington,  D.C.  20037. 

In  accordance  with  Section  1.420(g)(3) 
of  the  Commission's  Rules,  this 
proposal  constitutes  an  "incompatible 
channel  swap."  Therefore,  any  persons 
expressing  an  interest  in  the  resp>ective 
channels  should  demonstrate  why  this 
proposal  is  not  an  "incompatible 
channel  swap"  such  that  its  expression 
of  interest  is  foreclosed. 

Provisions  of  the  Regulatory 
Flexibility  Act  of  1980  do  not  apply  to 
this  proceeding. 

Members  of  the  public  should  note 
that  from  the  time  a  Notice  of  Proposed 
Rule  Making  is  issued  until  the  matter 
is  no  longer  subject  to  Commission 
consideration  or  court  review,  all  ex 
parte  contacts  are  prohibited  in 
Commission  proceedings,  such  as  this 
one.  which  involve  channel  allotments. 
See  47  CFR  1.1204(b)  for  rules 
governing  permissible  ex  parte  contacts. 

For  information  regarding  proper 
filing  procedures  for  comments,  see  47 
CFR  1.415  and  1.420. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 

Federal  Conununications  Commission 
lohn  A.  Karouso^ 

Chief,  Allocations  Branch,  Policy  and  Rules 

Division,  Mass  Media  Bureau. 

[PR  Doc.  96-31941  Filed  12-16-96;  8:45  am) 
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47  CFR  Part  73 

[MM  DoclWt  No.  96-248,  RM-892«] 

Radio  Broadcasting  Services;  St 
Maries,  ID 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Proposed  rule. 

SUMMARY:  This  document  requests 
comments  on  a  petition  for  rule  making 
flled  on  behalf  of  Pentacle  Investments. 
Inc..  seeking  the  allotment  of  FM 
Channel  221A  to  St.  Maries,  Idaho,  as 
that  community's  first  local  FM 
transmission  service.  Coordinates  used 
for  this  proposal  are  47-18-54  and  116- 
34-30.  As  St.  Maries,  Idaho,  is  located 
within  320  kilometers  (199  miles)  of  the 
Canadian  border,  the  Commission  must 
obtain  the  concurrence  of  the  Canadian 
government  to  this  proposal. 
DATES:  Comments  must  be  filed  on  or 
before  February  3. 1997.  and  reply 
comments  on  or  before  February  18. 
1997. 

ADDRESSES:  Secretary.  Federal 
Commimications  Commission. 
Washington,  D.C.  20554.  In  addition  to 
filing  comments  with  the  FCC. 
interested  parties  should  serve  the 
petitioner's  counsel,  as  follows:  Leonard 
S.  Joyce.  Esq..  Law  Offices  of  Leonard  S. 
Joyce.  Suite  400,  5335  Wisconsin  Ave. 
N.W.,  Washington,  D.C.  20015. 
FOR  FURTHER  INFORMATION  CONTACT: 
Nancy  Joyner,  Mass  Media  Bureau.  (202) 
418-2180. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission's  Notice  of 
Imposed  Rule  Making,  MM  Docket  No. 
96-249,  adopted  December  6, 1996.  and 
released  December  13, 1996.  The  full 
text  of  this  Commission  decision  is 
available  for  inspection  and  copying 
during  normal  business  hours  in  the 
FCC's  Reference  Center  (Room  239), 
1919  M  Street,  NW,  Washington,  D.C. 
The  complete  text  of  this  decision  may 
also  be  purchased  from  the 
Commission's  copy  contractors. 
International  Transcription  Service, 
Inc.,  (202)  857-3800,  2100  M  Street, 
N.W..  Suite  140, Washington.  D.C. 
20037. 

Provisions  6f  the  Regulatory 
Flexibility  Act  of  1980  do  not  apply  to 
this  proceeding. 

Members  of  the  public  should  note 
that  from  the  time  a  Notice  of  Proposed 
Rule  Making  is  issued  imtil  the  matter 
is  no  longer  subject  to  Comnussion 
consideration  or  court  review,  all  ex 
parte  contacts  are  prohibited  in 
Commission  proceedings,  such  as  this 
one.  which  involve  channel  allotments. 


See  47  CFR  1.1204(b)  for  rules 
govemii^  permissible  ex  parte  contacts. 

For  information  regarding  proper 
filing  procedures  for  comments,  See  47 
CFR  1.415  and  1.420. 

List  of  Subfects  in  47  CFR  Part  73 

-   Radio  broadcasting. 

Federal  Communications  Conunission 

John  A.  KarouMW, 

Chief,  Allocations  Branch,  Policy  and  Rules 
Division,  Mass  Media  Bureau. 

[PR  Doc.  96-31940  Filed  12-16-96;  8:45  am) 
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47  CFR  Part  73 

[MM  Docket  No.  96-251,  RM-8956] 

Radio  Broadcasting  Services; 
Kingfisher,  OK 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Proposed  rule. 

SUMMARY:  The  Commission  requests 
comments  on  a  petition  filed  by 
Kingfisher  County  Broadcasting  seeking 
the  allotment  of  Chaimel  287A  to 
Kingfisher,  Oklahoma,  as  the 
community's  first  local  aural 
transmission  service.  Channel  287A  can 
be  allotted  to  Kingfisher  in  compliance 
with  the  Commission's  minimum 
distance  separation  requirements  with  a 
site  restriction  of  9.7  kilometers  (6 
miles)  south,  at  coordinates  35—46-33 
North  Latitude  and  97-56-58  West 
Longitude,  to  avoid  a  short-spacing  to 
Stations  KVCS-FM.  Channel  286A, 
Perry,  OK,  and  KWSJ.  Channel  287C, 
Haysville,  KS. 

DATES:  Comments  must  be  filed  on  or 
before  February  3, 1997,  and  reply 
comments  on  or  before  February  18, 
1997. 

ADDRESSES:  Federal  Communications 
Commission,  Washington,  D.C.  20554. 
In  addition  to  filing  comments  with  the 
FCC,  interested  parties  should  serve  the 
petitioner,  or  its  counsel  or  consultant, 
as  follows:  Thomas  McCoy.  616  Gray 
Fox  Run,  Edmond.  OK  73003  (Counsel 
to  petitioner). 

FOR  FURTHER  INFORMATION  CONTACT: 
Leslie  K.  Shapiro,  Mass  Media  Bureau, 
(202)  418-2180. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission's  Notice  of 
Proposed  Rule  Making,  MM  Docket  No. 
96-251,  adopted  December  6,  1996,  and 
released  December  13, 1996.  The  full 
text  of  tbis  Commission  decision  is 
available  for  inspection  and  copying 
during  normal  business  hours  in  the' 
FCC  Reference  Center  (Room  239),  1919 
M  Street.  NW,  Washington,  D.C.  The 
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complete  text  of  this  decision  may  also 
be  purchased  from  the  Commission's 
copy  contractor.  International 
Transcription  Services,  Inc.,  (202)  857- 
3800.  2100  M  Street.  N.W..  Suite  140, 
Washington.  D.C.  20037. 

Provisions  of  the  Regulatory 
Flexibility  Act  of  1980  do  not  apply  to 
this  proceeding. 

Members  of  the  public  should  note 
that  from  the  time  a  Notice  of  Proposed 
Rule  Making  is  issued  until  the  matter 
is  no  longer  subject  to  Commission 
consideration  or  court  review,  all  ex 
parte  contacts  are  prohibited  in 
Commission  proceedings,  such  as  this 
one.  which  involve  channel  allotments. 
See  47  CFR  1.1204(b)  for  rules 
governing  permissible  ex  parte  contacts. 

For  information  regarding  proper 
filing  procedures  for  comments,  see  47 
CFR  1.415  and  1.420. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 

Federal  Communications  Commission 
John  A.  Karousos, 

Chief,  Allocations  Branch.  Policy  and  Rules 
Division,  Mass  Media  Bureau. 

IFR  Doc.  96-31939  Filed  12-16-96;  8:45  am] 
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47  CFR  Part  73 

[MM  Docket  No.  96-248,  RM-B950] 

Radio  Broadcasting  Services;  Dickson, 
OK 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Proposed  rule. 

SUMMARY:  The  Commission  requests 
comments  on  a  petition  filed  by 
Redwood  Broadcasting,  Inc.,  seeking  the 
allotment  of  Channel  278C3  to  Dickson, 
Oklahoma,  as  the  community's  first 
local  aural  transmission  service. 
Channel  278C3  can  be  allotted  to 
Dickson  in  compliance  with  the 
Commission's  minimum  distance 
separation  requirements  without  the 
imposition  of  a  site  restriction,  at 
coordinates  34-11-14  North  Latitude 
and  96-59-03  West  Longitude. 
DATES:  Comments  must  be  filed  on  or 
before  February  3, 1997,  and  reply 
comments  on  or  before  February  18, 
1997. 

ADDRESSES:  Federal  Commimications 
Commission,  Washington,  D.C.  20554. 
In  addition  to  filing  comments  with  the 
FCC,  interested  parties  should  serve  the 
petitioner,  or  its  counsel  or  consultant, 
as  follows:  Ronald  G.  London,  Esq., 


Pepper  k  Corazzini,  L.L.P.,  1776  K 
Street,  N.W.,  Suite  200,  Washington, 
D.C.  20006  (Counsel  to  petitioner). 
FOR  FURTHER  INFORMATION  CONTACT:    ' 
Leslie  K.  Shapiro,  Mass  Media  Bureau, 
(202) 418-2180. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission's  Notice  of 
Proposed  Rule  Making,  MM  Docket  No. 
96-248,  adopted  December  6, 1996,  and 
released  December  13, 1996.  The  full 
text  of  this  Commission  decision  is 
available  for  inspection  and  copying 
during  normal  business  hours  in  the 
FCC  Reference  Center  (Room  239),  1919 
M  Street,  NW,  Washington,  D.C.  The 
complete  text  of  this  decision  may  also 
be  purchased  frt>m  the  Commission's 
copy  contractor,  International 
Transcription  Services.  Inc.,  (202)  857- 
3800.  2100  M  Street,  N.W.,  Suite  140, 
Washington,  D.C.  20037. 

Provisions  of  the  Regulatory  - -.'' 
Flexibility  Act  of  1980  do  not  apply  to 
this  proceeding. 

Members  of  the  public  should  note 
that  from  the  time  a  Notice  of  Proposed 
Rule  Making  is  issued  until  the  matter 
is  no  longer  subject  to  Commission 
consideration  or  court  review,  all  ex 
parte  contacts  are  prohibited  in 
Commission  proceedings,  such  as  this 
one,  which  involve  channel  allotments. 
See  47  CFR  1.1204(b)  for  rules 
governing  permissible  ex  parte  contacts^ 

For  information  regarding  proper 
filing  procedures  for  comments,  see  47 
CFR  1.415  and  1.420. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting.  ; "" " : 

Federal  Communications  Commission 
lohn  A.  Karoiuos. 

Chief,  Allocations  Branch,  Policy  and  Rules 
Division,  Mass  Media  Bureau. 

[FR  Doc.  96-31938  Filed  12-16-96;  8:45  am] 

BILLING  CODE  6712-01-P 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Highway  Administration 

49  CFR  Parts  383  and  391 

[FHWA  Oocltet  No.  MC-03-23] 

RIN  2125-AD20  'i' 

Commercial  Driver  Physical 
Qualifications  as  Part  of  tho 
Commercial  Driver's  License  Process 

AGENCY:  Federal  Highway 
Administration  (FHWA),  DOT. 
ACTION:  Notice  of  meeting  of  negotiated 
rulemaking  advisory  committee. 


SUMMARY:  The  FHWA  announces  the 
meeting  date  of  an  advisory  committee 
(the  Committee)  established  under  the 
Federal  Advisory  Committee  Act  and 
the  Negotiated  Rulemaking  Act  to 
consider  the  relevant  issues  and  attempt 
to  reach  a  consensus  in  developing 
regulations  governing  the  proposed 
merger  of  the  State-administered 
commercial  driver's  license  (CDL) 
procedures  of  49  CFR  Part  383  and  the 
driver  physical  qualifications 
requirements  of  49  CFR  Part  391.  The 
Committee  is  composed  of  persons  who 
represent  the  interests  that  would  be 
substantially  affected  by  the  rule. 

The  FHWA  believes  that  public 
participation  is  critical  to  the  success  of 
this  proceeding.  Participation  at 
meetings  is  not  limited  to  Committee 
members.  Negotiation  sessions  are  open 
to  the  public,  so  interested  parties  may 
observe  the  negotiations  and 
communicate  their  views  in  the 
appropriate  time  and  manner  to 
Committee  members. 

For  a  listing  of  Committee  members, 
see  the  notice  published  on  July  23, 
1996,  61  FR  38133.  Please  note  that  the 
United  Motorcoach  Association  and  the 
American  Bus  Association  will  serve  as 
full  members  of  the  Committee.  For 
additional  background  information  on 
this  negotiated  rulemaking,  see  the 
notice  published  on  April  29, 1996,  at 
61  FR  18713. 

DATES:  The  fifth  meeting  of  the  advisory 
committee  will  begin  at  9:00  a.m.  on 
January  22-23, 1997. 

ADDRESSES:  The  fifth  meeting  of  the 
advisory  committee  will  be  held  at  the 
Department  of  Transportation,  Nassif 
Building,  Room  9230, 400  7th  Street. 
SW,  Washington,  D.C.  Subsequent 
meetings  will  be  held  at  locations  to  be 
announced. 

FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Teresa  Doggett,  Office  of  Motor  Carrier 
Research  and  Standards,  (202)  366- 
4001,  or  the  Office  of  Chief  Counsel, 
(202)  366-0834,  Federal  Highway 
Administration,  400  Seventh  Street, 
SW.,  Washington,  D.C.  20590.  Office 
hours  are  frt>m  7:45  a.m.  to  4:15  p.m. 
e.t..  Monday  through  Friday,  except 
Federal  holidays. 

Authority:  5  U.S.C.  §§561-570;  5  U.S.C 
App.  2§§1-15). 

Issued  on:  December  4. 1996. 

Jill  L.  Hochman, 

Acting  Associate  Administrator  for  Motor 
Carriers. 

[FR  Doc.  96-31988  Filed  12-16-96;  8:45  am] 
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DEPARTMENT  OF  AGRICULTURE 

Forest  Service 

Bull  Lake  Estates  Access;  Kootenai 
National  Forest,  Uncoin  County, 
Montana 

AGENCY:  Forest  Service.  USDA. 
ACTION:  Revised  Notice  of  intent  to    . 
prepare  em  environmental  impact 
statement  (original  notice  of  intent  was 
published  February  3, 1995. 60  FR 
6692). 

summary:  a  Notice  of  Intent  to  prepare 
an  Enviroimiental  Impact  Statement  for 
the  Bull  Lake  Easement  was  published 
in  the  Federal  Register  (60  FR  6692)  on 
February  3, 1995.  The  project  analysis 
was  deferred  shortly  thereafter  pending 
further  information  on  the  proposed 
action.  This  notice  is  a  revision  of  the 
original  notice  of  intent  as  follows:  The 
proposed  action  would  be  to  grant  an 
initial  easement  to  the  landowner  and 
reconstruct  the  road  to  a  nvidth  of  24 
feet.  The  DEIS  is  expected  to  be  filed 
.with  the  EPA  and  available  for  pubUc 
review  in  the  spring  of  1997. 

The  EIS  will  tier  to  the  Kootenai 
National  Forest  Land  and  Resource 
Management  Plan  and  Final  EIS  of 
September  1987,  which  provides  overall 
guidance  for  forest  management  of  the 
area. 

DATES:  Written  comments  and 
suggestions  should  be  received  on  or 
before  January  31, 1997. 
ADDRESSES:  The  Responsible  Official  is 
Robert  L  Schrenk,  Forest  Supervisor, 
Kootenai  National  Forest.  Written 
conmients  and  suggestions  concerning 
the  scope  of  the  analysis  should  be  sent 
to  Michael  L.  Balboni,  District  Ranger. 
Three  Rivers  Ranger  District.  1437  N. 
Hwy  2,  Troy,  Montana  59935. 
FOR  FURTHER  INFORMATION: 
Contact  Mark  Natale,  Inderdisdplinary 
Team  Leader.  Three  Rivers  Ranger 
District,  1437  N.  Hwy  2.  Troy.  MT 
59935.  Phone:  (406)  295-4693. 


8UPPI.EMENTARY  INFORMATION:  The 
private  land  lies  on  the  west  side  of  Bull 
Lake  and  vehicle  access  is  via  Forest 
Service  road  #398  and  #8019.  A  portion 
of  road  #8019  is  currently  closed 
yearlong  to  motorized  use.  The  decision 
area  is  located  within  the  grizzly  bear 
recovery  area  within  the  Cabinet  Yaak 
Ecosystem. 

Pmpposed  Action:  The  Kootenai 
National  Forest  is  proposing  to  grant  an 
easement  on  approximately  1.0  mile  of 
road  #398  and  2.0  miles  of  road  #8019 
to  access  a  subdivision  on  private  land 
that  has  received  conditional  approval 
from  Lincoln  Coimty,  Mt.  If  approved, 
the  road  would  then  be  reconstructed  to 
meet  current  road  standards.  The  roads 
would  be  upgraded  where  needed  to 
provide  a  24  it.  driving  sxirface. 

The  Kootenai  Forest  Plan  provides 
guidance  for  management  activities 
within  the  potentiaUy  affected  area 
through  its  goals,  ob|ectives,  standards 
and  guidelines,  and  management  area 
direction.  The  area  of  the  proposed 
easement  woiild  occur  within 
Management  Areas  6  and  11.  Road 
reconstruction  would  occur  in  these  two 
management  areas.  Below  is  a  brief 
description  of  the  applicable 
management  direction. 

Management  Area  6 — ^These  are 
recreational  areas  (campgroimds,  boat 
ramps,  picnic  areas,  etc.).  There  is  no 
restriction  on  easements  within  this 
memagement  area. 

Management  Area  11 — ^These  are 
areas  of  big  game  winter  range  that 
allow  for  easement  while  including 
provisions  for  scheduling  to  prevent 
conflicts  during  periods  of  wildlife  use. 

The  EIS  will  analyze  the  direct, 
indirect,  and  cumulative  envirotunental 
effects  of  the  alternatives.  Past,  present, 
and  projected  activities  on  both  private 
and  National  Forest  lands  will  be 
considered.  The  EIS  will  disclose  the 
analysis  of  site-specific  mitigation 
measures  and  their  effectiveness. 

Preliminary  Issues:  Several 
preliminary  issues  of  concern  have  been 
identified  by  the  Forest  Service.  These 
issues  are  briefly  described  below: 

•  How  would  the  proposed  action 
affect  the  water  quality  in  Biill  Lake? 

•  How  would  the  proposed  action 
affect  threatened,  endangered  and 
sensitive  species  in  the  area? 

•  How  would  the  proposed  acticm 
afiiBct  big  game  winter  range  use? 


•  How  would  the  proposed  action 
affect  dispersed  recreation  use  including 
effects  on  cultural  resource  sites? 

Other  issues  commonly  associated 
with  such  activities  iiK:lude:  effects  on 
soils,  old  growth  and  visual  resources. 
This  list  may  be  verified,  expanded,  or 
modified  based  on  public  scoping  Ua 
this  proposal. 

Decisions  To  Be  Made:  The  Kootenai 
Forest  Supervisor  will  decide  the 
following: 

•  Whether  or  not  to  ^rant  the 
easement  and  allow  road  reconstruction 
to  provide  for  access  to  the  private  land? 

•  What  mitigation  measives  would  be 
required  for  protection  of  National 
Forest  resources? 

•  If  Forest  Plan  exception  or 
amendments  are  necessary  to  proceed 
with  the  proposed  action  within  the 
idecision  area? 

Public  Involvement  and  Scoping: 
Public  participation  is  an  important  part 
of  the  analysis  process,  conunencing 
with  the  initial  scoping  process  (40  CFR 
1501.7).  Scoping  will  take  place  in 
December  1996  and  January  1997.  An 
Open  House  will  be  scheduled  in 
January  1997  in  Troy,  MT.  The  public 
is  encouraged  to  take  part  in  the 
process.  The  Forest  Service  will  be 
seeking  information,  comments  and 
assistance  from  Federal.  State,  and  local 
agencies  and  other  individuals  or 
organizations  who  may  be  interested  in, 
or  affected  by,  the  proposed  action.  This 
input  will  be  used  in  preparation  of  the 
draft  and  final  EIS. 

The  scoping  process  will  include: 

•  Identifying  potential  issues. 

•  Identifying  major  issues  to  be 
analyzed  in  depth. 

•  Identify  alternatives  to  the  proposed 
actioiL 

•  Exploring  additional  alternatives 
which  will  be  derived  &x>m  issues 
recognized  during  scoping  activities. 

•  Identifying  potential  environmental 
effects  of  thi.s  project  and  alternatives 
(i.e.  direct,  indirect,  and  cumulative 
efiiBcts  and  connected  actions). 

The  analysis  will  consider  a  range  of 
alternatives,  including  the  proposeid 
action,  no  action,  and  othw  reasonable 
action  alternatives. 

Estimated  Dates  for  Filing:  The  draft 
Bull  Lake  Estates  Access  EIS  is  expected 
to  be  field  with  the  Environmental 
Protection  Agency  (EPA)  and  to  be 
available  for  pubUc  review  by  April 
1997.  At  that  time  EPA  will  publish  a 
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Notice  of  Availability  of  the  draft  EIS  in 
Federal  Register.  The  comment  p>eriod 
on  the  draft  EIS  will  be  45  days  from  the 
date  the  EPA  publishes  the  Notice  of 
Availability  in  the  Federal  Register.  It  is 
very  important  that  those  interested  in 
the  management  of  this  area  participate 
at  that  time. 

The  final  EIS  is  scheduled  to  be 
completed  by  July,  1997.  In  the  final 
EIS,  the  Forest  Service  is  required  to 
respond  to  comments  and  responses 
received  during  the  comment  period 
that  pertain  to  the  environmental 
consequences  discussed  in  the  draft  EIS 
and  applicable  laws,  regulations,  and 
regulations,  and  policies  considered  in 
making  a  decision  regarding  the 
proposal. 

Reviewer's  Obligations:  The  Forest 
Service  believes,  at  this  early  stage,  it  is 
important  to  give  reviewers  notice  of 
several  court  rulings  related  to  public 
participation  in  the  environmental 
review  process.  First,  reviewers  of  draft 
environmental  impact  statements  must 
structure  their  participation  in  the 
environmental  review  of  the  proposal  so 
that  it  is  meaningful  and  alerts  an 
agency  to  the  reviewer's  position  and 
contentions.  Vermont  Yankee  Nuclear 
Power  Corp.  v.  NRDC.  435  U.S.  519,  553 
(1978).  Also,  environmental  objections 
that  could  be  raised  at  the  draft 
environmental  impact  statement  stage 
may  be  waived  or  dismissed  by  the 
courts.  City  of  Angpon  v.  Model,  803 
F.2d  1016, 1022  (9th  Cir.  1986)  and 
Wisconsin  Heritages.  Inc.  v.  Harris,  490 
F.  Supp.  1334, 1338  (E.D.  Wis.  1980). 
Because  of  these  court  rulings,  it  is  very 
important  that  those  interested  in  this 
proposed  action  participate  by  the  close 
of  the  45  day  comment  period  so  that 
substantive  comments  and  objections 
are  made  available  for  the  Forest  Service 
at  a  time  when  it  can  meaningfully 
consider  and  respond  to  them  in  the 
final  EIS. 

To  be  most  helpful,  comments  on  he 
draft  EIS  should  be  as  specific  as 
possible  and  may  address  the  adequacy 
of  the  statement  or  the  merit  of  the 
alternatives  discaissed.  Reviewers  may 
wish  to  refer  to  the  Council  on 
Environmental  Quality  regulations  for 
implementing  the  procediual  provisions 
of  the  National  Enviroiunental  Policy 
Act  at  40  CFR  1503.3  in  addressing 
these  points. 

Responsible  Official:  Robert  L. 
Schrenk,  Forest  Supervisor,  Kootenai 
National  Forest,  506  US  Highway  2 
West.  Libby,  MT  59923  is  the 
Responsible  Official.  As  the  Responsible 
Official  I  will  decide  if  the  proposed 
project  will  be  implemented.  I  will 
document  the  decision  and  reasons  for 
the  decision  in  the  Record  of  Decision. 


That  decision  will  be  subject  to  Forest 
Service  Appeal  Regulations. 

Dated:  December  5. 1996. 
Robert  L.  Schrmk. 
Forest  Supervisor 
(FR  Doc.  96-31915  Filed  12-16-96;  8:45  am] 

aiLUNQ  CODE  3410-11-M 


Rural  Utilities  Service 

Municipal  Interest  Rates  for  the  First 
Quarter  of  1997 

AGENCY:  Rural  Utilities  Service,  USDA. 
ACTION:  Notice  of  municipal  interest 
rates  on  advances  from  insured  electric 
loans  for  the  first  quarter  of  1997. 

summary:  The  Rural  Utilities  Service 
hereby  announces  the  interest  rates  for 
advances  on  municipal  rate  loans  with 
interest  rate  terms  beginning  during  the 
first  calendar  quarter  of  1997. 

DATES:  These  interest  rates  are  effective 
for  interest  rate  terms  that  commence 
during  the  period  beginning  January  1 , 
1997.  and  ending  March  31,  1997. 
FOR  FURTHER  INFORMATION  CONTACT: 
Carolyn  Dotson.  Loan  Fimds  Control 
Assistant.  U.S.  Department  of 
Agriculture.  Rural  Utilities  Service, 
room  2234-S,  1400  Independence 
Avenue,  SW.,  Stop  1522,  Washington, 
DC  20250-1522.  Telephone:  202-720- 
1928.  FAX:  202-720-4120.  E-mail: 
CDotson@rus.usda.gov. 

SUPPLEMFNTARY  INFORMATION:  The  Rural 
Utilities  Service  (RUS)  hereby 
announces  the  interest  rates  on 
advances  made  during  the  first  calendar 
quarter  of  1997  for  municipal  rate 
electric  loans.  Pursuant  to  RUS 
regulations  at  7  CFR  1714.4,  each 
advance  of  funds  on  a  municipal  rate 
loan  shall  bear  interest  at  a  single  rate 
for  each  interest  rate  term.  Pursuant  to 
7  CFR  1714.5,  the  interest  rates  on  these 
advances  are  based  on  indexes 
published  in  the  "Bond  buyer"  for  the 
four  weeks  prior  to  the  first  Friday  of 
the  last  month  before  the  beginning  of 
the  quarter. 

In  accordance  with  7  CFR  1714.5,  the 
interest  rates  are  established  as  shown 
in  the  following  table  for  all  interest  rate 
terms  that  begin  at  any  time  during  the 
first  calendar  quarter  of  1997. 


Interest  rate  term  ends 

in 

(year) 

RUS  rate 
(0.000  percent) 

2012 

2011  

5.375 
5550 

2010 _ 

2009  

2008 — 

2007  ...._. . 

2006 

2005 

2004  

2003 

200? .. 

2001  

2000 

1999 „ 

1998 „..., 

5250 
5.125 
5.000 
4.875 
4.875 
4.750 
4.825 
4.500 
4.500 
4.375 
4.250 
4.125 
3.875 

Interest  rate  term  encjs 

in 

(year) 

RUS  rate 
(0.000  percent) 

2018 „ „ 

2017 

2016 

2015 

2014 

2013 

5.500 
5.500 
5,375 
5.375 
5.375 
5.375 

Dated:  December  10, 1996. 
WaUy  Beyer. 

Administrator,  Rural  Utilities  Service. 
[FR  Doc.  96-31886  Filed  12-16-96:  8:45  am] 

BH.UNG  CODE  3410-1 S-M 


COMMISSION  ON  aVIL  RIGHTS 

Agenda  and  Notice  of  Public  Meeting 
of  the  Hawaii  Advisory  Committee 

Notice  is  hereby  given,  pursuant  to 
the  provisions  of  the  rules  and 
regulations  of  the  U.S.  (Dommission  on 
Civil  Rights,  that  a  meeting  of  the 
Hawaii  Advisory  Committee  to  the 
Commission  will  convene  at  9:00  a.m. 
and  adjourn  at  12:00  p.m.  on 
Wednesday,  January  29, 1997,  at  the 
Federal  Building.  300  Ala  Moana 
Boulevard,  Room  5311,  Honolulu, 
Hawaii  96850.  The  purpose  of  the 
meeting  is  to  review  current  civil  rights 
developments  in  the  State,  and  plan 
future  program  activities. 

Persons  desiring  additional 
information,  or  planning  a  presentation 
to  the  Committee,  should  contact 
(Committee  Chairperson  Oswald 
Slender,  808-523-6203,  or  Philip 
Montez,  Director  of  the  Western 
Regional  Office.  213-894-3437  (TDD 
213-894-3435).  Hearing-impaired 
persons  who  will  attend  the  meeting 
a/id  require  the  services  of  a  sign 
language  interpreter  should  contact  the 
Regional  Offic»  at  least  five  (5)  working 
days  before  the  scheduled  date  of  the 
meeting. 

The  meeting  will  be  conducted 
pursuant  to  the  provisions  of  the  rules 
and  regulations  of  the  Commission. 

Dated  at  Washington,  DC,  December  9, 
1996. 

Carol'Lee  Huriejr, 

Chief,  Regional  Programs  Coordination  Unit 
IFR  Doc.  96-31912  Filed  12-16-96;  8:45  am] 
■ujNO(xx>f  nst-oi-p 
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Agenda  and  Notice  of  Putilic  Meeting 
of  the  Idaho  Advisory  Committae 

Notice  is  hereby  given,  pursuant  to 
the  provisions  of  the  rules  and 
regulations  of  the  U.S.  Commission  on 
Qvil  Rights,  that  a  meeting  of  the  Idaho 
Advisory  Committee  to  the  Commission 
will  convene  at  1:00  p.m.  and  adjourn 
at  4:00  p.m.  on  Thursday,  January  16, 
1997,  at  the  Rgd  Lion  Hotel,  the  Garnet 
Room,  29th  and  Chinden,  Boise,  Idaho 
83714.  The  purpose  of  the  meeting  is  to 
review  current  civil  rights  developments 
in  the  State,  and  plan  future  program 
activities. 

Persons  desiring  additional 
information,  or  planning  a  presentation 
to  the  Committee,  should  contact 
Committee  Chairperson  Gladys 
Esquibel,  208-678-3835,  or  Philip 
Montez,  Director  of  the  Western 
Regional  Office,  213-894-3437  (TDD 
213-894-3435).  Hearing-impaired 
persons  who  will  attend  the  meeting 
and  require  the  services  of  a  sign 
language  interpreter  should  contact  the 
Regional  Office  at  least  five  (5)  working 
days  before  the  scheduled  date  of  the 
meeting. 

The  meeting  will  be  conducted 
pursuant  to  the  provisions  of  the  rules 
and  regulations  of  the  Commission. 

Dated  at  Washington,  DC,  December  9. 
1996. 

Carol-Lee  Hurley, 

Chief,  Hegional  Programs  Coordination  Unit. 
[FR  Doc.  96-31910  Filed  12-16-«6;  8:45  am] 

B«.LMa  COOC  6336-01-P 


Agenda  and  Notice  of  Public  Meeting 
of  the  New  Mexico  Advisory 
Committee 

Notice  is  hereby  given,  pursuant  to 
the  provisions  of  the  rules  and 
regulations  of  the  U.S.  Commission  on 
Civil  Rights,  that  a  meeting  of  the  New 
Mexico  Advisory  Committee  to  the 
Commission  will  convene  at  11:30  a.m. 
and  adjourn  at  2:30  p.m.  on  Saturday, 
January  18. 1997.  at  the  Pastoral  Center 
of  the  Catholic  Diocese.  1280  Med  Pari( 
Drive,  Las  Cruces.  New  Mexico  88005. 
The  purpose  of  the  meeting  is  to  hear 
the  Farmington  subcommittee  report  on 
a  recommended  course  of  action  for 
additional  civil  rights  evaluation,  and 
review  dvil  rights  developments  in  the 
State. 

Persons  desiring  additional 
information,  or  planning  a  presentation 
to  the  Committee,  should  contact 
Committee  Chairperson  Lynda  Eaton, 
505-326-4338,  or  Philip  Montez, 
Director  of  the  Western  Regional  Office. 
213-694-3437  (TDD  213-894-3435). 
Hearing-impaired  persons  who  will 


attend  the  meeting  and  require  the 
services  of  a  sign  language  interpreter 
should  contact  the  Regional  Office  at 
least  five  (5)  working  days  before  the 
scheduled  date  of  the  meeting. 

The  meeting  will  be  conducted 
pursuant  to  the  provisions  of  the  rules 
and  regulations  of  the  Commission. 

Dated  at  Washington,  DC,  December  9. 
1996. 

Carol-Lee  Hurley, 

Chief.  Regional  Proff^ms  Coordination  Unit. 
(PR  Doc.  96-31911  Filed  12-16-96;  8:45  ami 
BNJJNOCOOC  ssas-oi-p 


Agenda  and  Notice  of  Public  Meeting 
of  the  Oregon  Advisory  Committee 

Notice  is  hereby  given,  pursuant  to 
the  provisions  of  the  rules  and 
regulations  of  the  U.S.  Commission  on 
Civil  Rights,  that  a  meeting  of  the 
Oregon  Advisory  Committee  to  the 
Commission  will  convene  at  1:00  p.m. 
and  adjourn  at  4:00  p.m.  on  Friday, 
January  31. 1997.  at  the  Red  Lion  Hotel 
Columbia  River.  1401  North  Hayden 
Island  Drive.  Nestucca  Room.  Portland. 
Oregon  97217.  TTie  purpose  of  the 
meeting  is  to  review  current  civil  rights 
developments  in  the  State  and  plan 
future  program  activities. 

Persons  desiring  additional 
information,  or  planning  a  presentation 
to  the  Committee,  should  contact 
Committee  Chairperson  Thomas  J. 
Sloan.  503-626-7527.  or  Philip  Montez. 
Director  of  the  Western  Regional  Office. 
213-894-3437  (TDD  213-894-3435). 
Hearing-impaired  persons  who  will 
attend  the  meeting  and  require  the 
services  of  a  sign  language  interpreter 
should  contact  the  Regional  Office  at 
least  five  (5)  working  days  before  the 
scheduled  date  of  the  meeting. 

The  meeting  will  be  conducted 
pursuant  to  the  provisions  of  the  rules 
and  regulations  of  the  Commission. 

Dated  at  Washington,  DC,  December  9, 
1996. 

Carol-Lee  Hurley, 

Chief  Regional  Programs  Coordination  Unit. 
(FR  Doc.  96-31913  Filed  12-16-96;  8:45  am] 
WLUNQ  COOC  nas-oi-p 


DEPARTMENT  OF  COMMERCE 

Bureau  of  the  Census 

National  Employers  Survey;  Proposed 
Agency  Information  Collection 
Activity,  Comment  Request 

SUMMARY:  The  Department  of 
Commerce,  as  part  of  its  continuing 
effort  to  reduce  paperwork  and 
respondent  biutlen,  invites  the  general 


public  and  other  Federal  agencies  to 
take  this  opportimity  to  comment  on 
proposed  and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995. 
Public  Law  104-13  (44  U.S.C 
3506(c)(2)(A)). 

DATES:  Written  comments  must  be 
submitted  on  or  before  February  18. 
1997. 

ADDRESSES:  Direct  all  written  comments 
to  Linda  Engelmeier.  Acting 
Departmental  Forms  Clearance  Officer. 
Department  of  Commerce.  Room  5327, 
14tii  and  Constitution  Avenue.  NW., 
Washington.  DC  20230. 

FOR  FURTHER  INFORMATKM  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  information  collection 
instnmient(s)  and  instructions  should 
be  directed  to  Steven  Rudolph.  Bureau 
of  the  Census,  Department  of 
Commerce,  EPCD-FB3,  Washington,  DC 
20233.  (301)  457-2594  or  (301)  457- 
4433  (fax). 

SUPPLEMENTARY  INFORMATION: 

L  Abstract 

In  the  Fall  of  1994,  the  Census  Bureau 
conducted  the  National  Employers 
Survey  (NES)  for  the  National  Center  on 
the  Employment  QuaUty  of  the 
Workforce  (EQW).  a  non-profit  research 
group.  The  NES  collected  data  for  a 
regression-based  econometric  study  of 
how  employment,  hiring,  training, 
investment,  and  productivity  relate  to 
each  other.  We  surveyed  a 
representative  panel  of  just  over  3,000 
domestic  business  establishments  with 
20  or  more  employees.  In  the  Spring  of 
1995,  we  conducted  the  NES-II,  a 
follow-up  survey  of  the  business 
establishments  that  completed  the 
interviews  in  the  original  survey.  These 
surveys  were  the  first  attempts  to 
measure  these  factors.  The  EQW  began 
issuing  findings  from  the  study  in 
February  1995  and  the  results  generated 
great  interest  from  all  levels. 
Subsequently,  they  released  several 
studies  and  they  are  performing 
additional  analyses  which  will  generate 
further  studies. 

(The  EQW's  continued  work  on  how 
employment,  hiring,  training, 
investment,  and  productivity  relate  to 
each  other  is  now  being  sponsored  by 
the  Consortium  for  Policy  Research  in 
Education  (CPRE)  and  the  new  National 
Center  for  Postsecondary  Improvement 
(NCPI).  CPRE  is  located  at  the 
University  of  Pennsylvania  and  the 
NCPI  is  a  joint  endeavor  of  Stanford 
University,  the  University  of 
Pennsylvania,  and  the  University  of 
Michigan.) 
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Major  findings  included  information 
on  what  attributes  firms  looked  for 
when  hiring  employees.  They  foimd 
that  attitude  and  commimications  skills 
were  highly  valued  by  employers  while 
grades  and  teachers'  recommendations 
were  not.  Their  analysis  indicates  that 
investment  in  human  capital  (training) 
had  at  least  as  big  a  return,  (in  many 
groups,  including  services,  a  bigger 
return)  on  investment  in  physical 
ca^tal.  They  also  were  able  to  estimate 
production  functions,  using  regression- 
based  techniques,  from  the  data  sets. 
These  findings  provide  a  baseline  for 
employers,  public  and  private,  for 
formulating  and  gauging  human 
resources  decisions  and  policies  in  a 
manner  that  will  provide  the  most 
effective  return  on  productivity  in  the 
workplace. 

The  NES-3  is  designed  to  provide 
more  precise  measurements  of  the 
relationship  between  employers  and  the 
providers  of  educational  and  training 
services.  It  will  ask  questions  that  will 
identify  the  apparent  disconnect 
between  schools  and  employers  the 
previous  surveys  found. 

In  all,  we  plan  to  complete  6,500 
interviews  with  business  establishments 
throughout  the  United  States.  In  order  to 
reduce  burden  and  increase 
information,  the  NES-3  will  exclude 
those  with  under  20  employees  as  this 
group  accounts  for  a  large  number  of 
establishments  (with  a  relatively  small 
number  of  employees]  that  generally  do 
little  training  and  do  not  have  complex 
hiring  and  workplace-related  practices. 
If  these  smaller  establishments  were 
included  in  the  panel,  it  would  have 
increased  the  number  of  businesses 
substantially  while  providing  little 
information.  The  panel  oversamples  the 
large  establishments  and  those  in 
manufacturing  as  these  units  have 
programs  and  policies  the  survey  is 
measiuing. 

The  NES-3  panel  has  three 
components: 

— A  national  sample  of  4,000  that  will 
produce  about  3,000  completed 
observations. 

— ^A  sample  of  five  States  (California, 
Kentucky,  Michigan,  Maryland  and 
Pennsylvania)  of  about  3,300  that  will 
produce  2,500  completed  interview 
that  will  include  a  few  questions  on 
State-specific  programs  to  explain 
their  effect  and  to  relate  their  impact 
to  the  Nation  as  a  whole. 

— ^Those  business  establishments  that 
completed  the  first  two  NES 
surveys — about  1,300 — that  will 
produce  about  1 ,000  completed 
interviews  to  investigate  stability  and 
dynamics. 


In  addition  to  the  Department  of 
Education,  otb  ?r  governmental  agencies 
have  shown  a  strong  interest.  These 
include  the  General  Accounting  Office 
and  the  Department  of  Labor.  Education, 
in  particular,  has  a  direct  interest  in  and 
need  for  some  of  the  information  bom 
the  proposed  sxirvey.  They  have 
requested  that  the  survey  include 
questions  to  collect  information  to 
meas\ue  two  indicators  (job  turnover 
and  remedial  education)  that  will  be 
used  by  the  Department  of  Education  to 
assess  the  progress  and  results  from  the 
implementation  of  the  School-To-Work 
Act. 

n.  Method  of  Collection 

• 

We  will  continue  to  use  Computer 
Assisted  Telephone  Interviewing  (CATI) 
to  collect  the  information  from  the 
respondents  in  the  NES-3,  as  it  proved 
very  efficient  and  effective.  CAT! 
minimizes  improper  responses  as  the 
interviewers  are  well  trained  and  the 
data  can  be  edited  and  corrected  while 
the  respondent  is  on  the  phone.  In  this 
survey,  CATI  should  also  minimize 
response  time  by  automatically  skipping 
unnecessary  questions  based  on  prior 
responses  or  specific  characteristics  and 
by  ensuring  that  the  proper  person  or 
office  answers  the  questions.  We  have 
designed  the  interview  to  be  as 
conversational  as  possible.  Most  of  the 
questions  request  information  on 
characteristics,  programs  and  policies. 
Quantitative  questions  are  very  broad 
and  we  encourage  reasonable  estimates 
as  it  keeps  the  flow  of  information 
moving.  On  the  whole,  respondents  of 
the  previous  surveys  found  the 
interview  to  be  fast  paced  and  even 
enjoyable.  Response  rates  for  these 
voluntary  survey  were  quite  good — 
aroimd  75  percent.  As  with  the  original 
surveys  we  will  provide  all  respondents 
with  a  copy  of  the  findings. 

We  will  send  an  advance  letter  to 
8,600  businesses  in  the  panel,  giving  a 
basic  overview  of  the  survey.  We 
estimate  that  it  will  take  the  respondent 
ten  minutes  to  read  the  letter.  It  will  not 
ask  them  to  answer  any  questions  in 
advance  of  the  interview.  As  the  survey 
requests  only  general  information  and 
accepts  estimates,  we  expect  the 
respondent  would  require  very  mininial 
time  to  prepare  for  the  interview.  Based 
on  our  experience  with  the  previous 
siirveys.  the  NES-3  interview  should 
require  an  average  of  thirty  minutes  to 
complete. 

in.DaU  ''    '•  . 

OAffl  Number;  0607-0787. 
Form  Nu  'Tiber:  NES-3 . 
Type  of  Review:  Regular. 


--  Affected  Public:  Businesses  with  20  or 
more  employees. 

Estimated  Number  of  Respondents: 
8,600  (6,500  interviewed  cases  and 
2,100  other  cases). 

Estimated  Time  Per  Response:  40 
minutes  (letter  and  interview)  for 
interviewed  cases.  10  minutes  (letter 
only)  for  other  cases. 

Estimated  Total  Annual  Burden 
Hours:  4,683. 

Estimated  Total  Annual  Cost: 
$279,000. 

Respondent's  Obligation:  Voluntary. 

Legal  Authority:  Title  13,  United 
States  Code,  Sections  8  and  9. 

rv.  Request  for  Conunents 

Comments  are  invited  on:  (a)  Whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility;  (b)  the  acciuacy  of  the 
agency's  estimate  of  the  burden 
(including  hours  and  cost)  of  the 
proposed  collection  of  information;  (c) 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  through  the 
use  of  automated  collection  techniques 
or  other  forms  of  information 
technology. 

Comments  submitted  in  response  to 
this  notice  will  be  summarized  and/or 
included  in  the  request  for  OMB 
approval  of  this  information  collection; 
they  also  will  become  a  matter  of  pubUc 
record. 

Dated:  December  11, 1996. 

Linda  Engebneier, 

Acting  Departmental  Forms  Clearance 
Officer,  Office  of  Management  and 
Organization. 

[PR  Doc.  96-31981  FOed  12-16-96;  8:45  am] 
BOIMQ  CODE  351»-07-P 


1998  Dress  Rehearsal — Special  Place 
Facility  Questionnaire 

action:  Proposed  Agency  Information 
Collection  Activity;  Comment  Request. 

SUMMARY:  The  Department  of 
Commerce,  as  part  of  its  continuing 
effort  to  reduce  paperwork  and 
respondent  burden,  invites  the  general 
pubhc  and  other  Federal  agencies  to 
take  this  opportimity  to  comment  on 
proposed  and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13  (44  U.S.C. 
3506(c)(2)(A)). 


Federal  Register  /  Vol.  61,  No.  243  /  Tuesday.  December  17.  1996  /  Notices 


66255 


DATES:  Written  comments  must  be 
submitted  on  or  before  February  18. 
1997. 
^OORESSES:  Direct  all  written  comments 
lo  Linda  Engelmeier.  Acting 
Departmental  Forms  Clearance  Officer, 
Department  of  Commerce,  Room  5327, 
14th  and  Constitution  Avenue.  NW, 
Washington,  DC  20230. 
FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  information  collection 
instrument  and  instructions  should  be 
directed  to  Charles  Moore,  Bureau  of  the 
Census,  Room  1769#3,  Washington,  DC 
20230.  phone  number  (301)  457-2050. 

SUPPLEMENTARY  INFORMATION: 

I.  Abstract 

Planning  is  currently  underway  for 
the  1998  Dress  Rehearsal  which  is  an 
integral  part  of  the  overall  planning 
process  for  the  Year  2000  Decennial 
Census.  The  Census  Bureau  must 
provide  everyone  in  our  test  sites  the 
opportunity  to  be  counted  including 
persons  living  at  group  quarters  (GQs) 
student  dorms,  shelters  and  housing 
units  (HUs)  at  and/or  associated  with 
special  places  (SPs).  One  of  the  major 
requirements  for  enumeration  of 
persons  at  SP  facilities  is  to  identify  the 
GQs  and  any  associated  HUs  at  each  SP. 

We  will  phone  each  SP  within  the 
1998  Dress  Rehearsal  sites  and  conduct 
interviews  to  identify  and  collect 
updated  information  about  the  GQs  and 
HUs  at  each  SP  using  the  DX-351 
Special  Place  Facility  Questionnaire. 

n.  Method  of  Collection 

Computer  Assisted  Telephone     '' 
Interviewing  (CATl)  will  be  used  for  the 
majority  of  cases  using  a  computerized 
questionnaire.  Form  modifications 
should  reduce  the  amount  of  time 
needed  to  conduct  the  interview  as  well 
as  eliminate  other  problems  caused  by 
personal  visit  interviews.  Personal  visit 
interviews  using  a  paper  questionnaire 
will  be  conducted  for  a  liinited  number 
of  cases. 

m.  Data 

OMB  Number:  Not  available. 

Form  Number:  DX-351. 

Type  of  review:  Regular  Submission. 

Affected  Public:  Individuals, 
businesses  or  other  for-profit 
organizations,  non-profit  institutions 
and  small  businesses  or  organizations. 

Estimated  number  of  Respondents: 
500  SPs  in  the  1998  Dress  Rehearsal 
sites. 

Estimated  Time  Per  Response:  Each 
interview  should  take  about  15  minutes 
(0.250  hours). 

Estimated  Total  Annual  Burden 
Hours:  125  hours. 


Estimated  Total  Aimual  Cost:  All 
costs  for  the  Special  Place  Facility 
Questionnaire  Operation  ($33,000)  are 
covered  by  funding  for  the  1998  I>ess 
Rehearsal.  There  is  no  cost  to 
respondents  for  providing  information 
on  this  operation,  except  for  a  few 
minutes  of  their  time. 

Respondent's  Obligation:  Mand&iory. 

Legal  Authority:  Title  13.  United 
States  Code.  Sections  141  and  193. 

IV.  Request  for  Comments 

Comments  are  invited  on:  (a)  Whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility;  (b)  the  accuracy  of  the 
agency's  estimate  of  the  burden 
(including  hours  and  cost)  of  the 
proposed  collection  of  information;  (c) 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  through  the 
use  of  automated  collection  techniques 
or  other  forms  of  information 
technology. 

Comments  submitted  in  response  to 
this  notice  will  be  simimarized  and/or 
included  in  the  request  for  OMB 
approval  of  this  information  collection; 
they  also  will  become  a  matter  of  public 
record. 

Dated:  December  11, 1996. 
Linda  Engelmeier. 

Acting  Departmental  Forms  Clearance 
Officer,  Office  of  h4anagement  and 
Organization. 

(PR  Doa  96-31982  Filed  12-16-96;  8:45  a.m.] 
aiLUNO  cooe  ssio-ot-p 


International  Trade-Administration 

[A-570-822] 

Certain  Helical  Spring  Locl(  Washers 
From  The  People's  Republic  of  China; 
Final  Results  of  Antidumping 
Administrative  Review 

AGENCY:  Import  Administration. 
International  Trade  Administration. 
Department  of  Commerce. 
action:  Notice  of  Final  Results  of  the 
Antidiunping  Duty  Administrative 
Review. 

SUMMARY:  On  August  13, 1996.  the 
Department  of  Commerce  (the 
Department)  published  in  the  Federal 
Register  the  preliminary  results  of  the 
administrative  review  of  the 
antidumping  duty  order  on  certain 
helical  spring  lode  washers  (HSLWs) 
firom  the  People's  Republic  of  China 
(PRO  (61  FR  42000).  This  review  covers 


shipments  of  this  merchandise  to  the 
United  States  during  the  f>eriod  October 
1. 1994  through  September  30.  1995.  We 
gave  interested  parties  an  opi>ortunity  to 
comment  on  our  preliminary  results. 
Based  upon  our  analysis  of  the 
comments  received  we  have  changed 
the  results  from  those  presented  in  the 
preliminary  results  of  review. 

EFFECTIVE  DATE:  December  17, 1996. 

FOR  FURTHER  INFORMATION  CONTACT: 
Donald  Little  or  Maureen  Flannery, 
Import  Administration,  International 
Trade  Administration,  U.S.  Department 
of  Commerce,  14th  Street  and 
Constitution  Avenue,  N.W.,  Washington 
D.C.  20230;  telephone  (202)  482-4733. 

Background 

The  Department  published  in  the 
Federal  Register  the  antidumping  duty 
order  on  HSLWs  from  the  PRC  on 
October  19, 1993  (58  FR  53914).  On 
October  5, 1995.  the  Department 
published  in  the  Federal  Register  (60 
FR  52149)  a  notice  of  opportunity  to 
request  administrative  review  of  the 
antidimiping  duty  order  on  HSLWs  firom 
the  PRC  covering  the  period  October  1, 

1994  through  September  30,  1995. 

On  October  30  and  31. 1995.  in 
accordance  with  19  CFR  353.22(a), 
petitioner,  Shakeproof  Industrial 
Products  of  Illinois  Works,  and  Zhejiang 
Wanxin  Group.  Co.,  Ltd,  (ZWG). 
respectively,  requested  that  we  conduct 
an  administrative  review  of  ZWG,  also 
known  as  Hangzhou  Spring  Washer 
Plant.  We  published  a  notice  of 
initiation  of  this  antidumping  duty 
administrative  review  on  November  16, 

1995  (60  FR  57573). 

On  August  13, 1996,  the  Department 
published  in  the  Federal  Register  the 
preliminary  results  of  this  review  of  the 
antidumping  duty  order  on  HSLWs  from 
the  PRC  (61  FR  42000).  We  held  a 
hearing  on  September  30. 1996.  The 
Department  has  now  completed  this 
review  in  accordance  with  section  751 
of  the  Tariff  Act  of  1930.  as  amended 
(the  Act). 

Applicable  Statnte  and  Regulations 

Unless  otherwise  stated,  all  citations 
to  the  statute  are  references  to  the 
provisions  effective  January  1. 1995.  the 
effective  date  of  the  amendments  made 
to  the  Act  by  the  Uruguay  Round 
Agreements  Act  (URAA).  In  addition, 
unless  otherwise  stated,  all  citations  to 
the  Department's  regulations  are 
references  to  the  regulations  as  amended 
by  the  interim  regulations  published  in 
the  Federal  Register  on  May  11, 1995 
(60  FR  25130). 


^'■^l 
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Scope  of  Review 

The  products  covered  by  this  review 
are  HSLWs  of  carbon  steel,  of  carbon 
alloy  steel,  or  of  stainless  steel,  heat- 
treated  or  non  heat-treated,  plated  or 
non-plated,  with  ends  that  are  off-line. 
HSLWs  are  designed  to:  (1)  function  as 
a  spring  to  compensate  for  developed 
looseness  between  the  component  parts 
of  a  fastened  assembly;  (2)  distribute  the 
load  over  a  larger  area  for  screws  or 
bolts;  and  (3)  provide  a  hardened 
bearing  surface.  The  scope  does  not 
include  internal  or  external  tooth 
washers,  nor  does  it  include  spring  lock 
washers  inade  of  other  metals,  such  as 
copper. 

HSLWs  subject  to  this  review  are 
currently  classifiable  imder  subheading 
7318.21.0030  of  the  Harmonized  Tariff 
Schedule  of  the  United  States  (HTS). 
Although  the  HTS  subheading  is 
provided  for  convenience  and  Customs 
purposes,  the  written  description  of  the 
scope  of  this  proceeding  is  dispositive. 

TTiis  review  covers  one  exporter  of 
HSLWs  from  the  PRC,  ZWG.  and  the 
period  October  1, 1994  through 
September  30, 1995. 

Analysis  of  Comments  Received 

We  gave  interested  parties  an 
opportunity  to  comment  on  the 
preliminary  results.  We  received  case 
and  rebuttfil  briefs  from  petitioner, 
ZWG,  and  the  American  Association  of 
Fastener  Importers  (AAFI),  an  interested 
party.  At  the  request  of  the  petitioner, 
we  held  a  public  hearing  on  September 
30, 1996. 

Comment  1 :  ZWG  asserts  that  the 
Department  may  not  value  wire  rod 
based  on  Indian  import  prices  from 
coimtries  that  the  CVepartment  has  found 
to  be  dumping  or  subsidizing  exports. 
ZWG  states  that,  for  more  than  80 
percent  of  the  steel  bar  and  rod  covered 
by  the  Indian  import  statistics,  the 
Etepartment  has  made  dumping  or 
subsidy  findings.  ZWG  contends  that 
the  antidumping  statute  and  court 
rulings  prohibit  the  use  of  diunped  or 
subsidized  prices  to  value  factors  of 
production.  ZWG  cites  the  House  Report 
to  the  Omnibus  Trade  and 
Competitiveness  Act  of  1988,  with 
respect  to  factors  of  production:  "In 
valuing  such  factors.  Commerce  shall 
avoid  using  any  prices  which  it  has 
reason  to  beUeve  or  suspect  may  be 
dumped  or  subsidized  prices  *  *  *." 
ZWG  contends  that  the  Department  has 
expressly  acknowledged  the  House 
Report  in  Fjna7  Results  of  Antidumping 
Duty  Administrative  Review:  Certain 
Iron  Construction  Castings  From  the 
People's  Republic  of  China 
(Construction  Castings).  57  FR  10644 


(March  27, 1992),  citing 
Tehnoimportexport,  UCF  America  Inc. 
V.  U.S..  783  F.  Supp.  1401  (OT  1991) 
[Tehnoimportexport).  ZWG  states  that 
the  Court  of  International  Trade  (CTT), 
in  Tehnoimportexport,  interpreted  the 
House  Report's  "believe  or  suspect" 
standard  to  mean  that  the  Department 
correctly  rejected  all  Yugoslavian  steel 
export  prices,  where  the  Department 
had  found  non-product  sjpecific  export 
subsidies  for  Yugoslavian  steel.  ZWG 
argues  that  the  OT,  quoting  China 
National  Metal  &■  Minerals  Import  6" 
Export  Corp.  v.  United  States.  674  F. 
Supp.  1482  (OT  1987),  pointed  out  that 
"the  main  consideration  is  the 
tmreliability  of  the  price  information 
due  to  the  imknown  dumping  margin  if 
any."  ZWG  asserts  that  the  "believe  or 
suspect"  standard  requires  the 
Department  to  reject  any  export  price  to 
any  country  if  the  Department  has  found 
the  export  price  to  be  dumped  or 
subsidized  in  the  United  States. 

ZWG  argues  that  the  Department  has 
an  established  practice  not  to  value 
factors  based  on  export  prices  from 
coimtries  that  are  subject  to  dumping  or 
subsidy  findings  in  the  United  States. 
ZWG  asserts  that,  in  the  Final 
Determination  of  Sales  at  Less  Than 
Fair  Value:  Certain  Helical  Spring  Lock 
Washers  From  the  People's  Republic  of 
China.  58  FR  4«833  (September  20, 
1993)  (LocJt  Washers),  the  Department 
acknowledged  the  practice  of  not 
considering  pricing  information  from 
any  country  found  by  the  Department  to 
be  selling  diunped  or  subsidized 
merchandise.  ZWG  contends  that  the 
Department  reiterated  this  policy  in 
Partial  Extension  Steel  Drawer  Slides 
with  Rollers  From  the  People's  Republic 
of  China.  60  FR  29571  (June  5, 1995) 
[Drawer  Slides).  ZWG  contends  that  the 
Department  rejected  the  use  of  actual 
prices  of  cold-rolled  steel  imported  fitim 
Korea  on  the  grounds  that  the  Korean 
steel  is  subject  to  dumping  and  subsidy 
findings  in  the  United  States.  ZWG 
argues  that  the  Department  reached  this 
determination  despite  the  fact  that  there 
had  never  been  any  finding  that  Korean 
steel  imported  into  China  was  diunped 
or  subsidized. 

ZWG  argues  that  the  Department 
ignored  its  established  practice  in  the 
preliminary  results  of  this  review  and 
the  simultaneously  announced  Certain 
Helical  Spring  Lock  Washers  from  the 
People's  Republic  of  China;  Final 
Results  of  Antidumping  Administrative 
Review.  61  FR  41994  (August  13. 1996) 
(LocJc  Washers  Review),  despite  the  fact 
that  almost  all  of  the  prices  originated 
from  countries  found  to  be  subsidizing 
exports.  ZWG  asserts  that  the 
Department  justified  its  decision  by 


stating  that  there  is  no  evidence  that 
India  has  found  dumping  oi' subsidizing 
of  steel  imports  into  Lidia.  ZWG 
contends  that  this  reasoning  contradicts  « 
the  established  practice  that  requires  the 
Departjnent  to  reject  import  prices  for 
products  for  which  the  United  States 
has  made  dumping  or  subsidy  findings, 
whether  or  not  the  importing  country 
has  made  such  findings.  ZWG  argues 
that  the  Department  does  not  require  a 
finding  of  dumping  or  subsidization  in 
the  importing  country  to  fulfill  the 
"reason  to  beUeve  or  suspect"  standard, 
and  that  a  finding  by  the  Department 
fulfills  that  standard;  therefore,  the 
Department's  findings  with  respect  to 
bar  and  rod  preclude  the  use  of 
surrogate  values  from  certain  exporting 
countries. 

ZWG  argues  that  the  Department, 
therefore,  may  not  use  the  Indian  import 
statistics  for  valuing  steel  wire  rod,  to 
the  extent  that  the  United  States  has 
made  dumping  and  subsidy  findings 
from  the  country  that  exported  the  wire 
rod  to  India.  ZWG  argues  that,  if  the 
Department  decides  to  use  Indian 
import  statistics  to  value  wire  rod,  the 
Department  must  exclude  Indian 
imports  of  bar  and  rod  that  the 
Department  has  found  to  be  dumped  or 
subsidized.  Therefore,  ZWG  argues  the 
Department  may  use  Indian  import 
statistics  of  bar  and  rod  only  fit>m 
Indonesia,  Italy.  Luxembourg, 
Singapore,  and  Hiailand. 

AAFI  states  that,  although  it  supports 
the  Department's  preliminary 
determination  in  general,  it  believes  the 
Department  should  not  have  based  its 
surrogate  material  cost  for  steel  wire  rod 
on  Indian  import  statistics.  AAFI  argues    . 
that  the  Department  cannot  use  Indian 
import  statistics  from  countries  the 
Department  previously  determined  to  be 
shipping  dumped  or  subsidized 
product.  AAFI  states  that  the  fact  that 
steel  wire  rod  has  been  subject  to 
dumping  determinations  raises  a  doubt 
as  to  the  accuracy  of  the  data. 

Petitioner  argues  that  the  fact  that 
certain  third  countries  are  subject  to  a 
U.S.  antidumping  or  countervailing 
duty  order  does  not  preclude  the 
Department  from  using  data  related  to 
Indian  imports  fiiDm  those  countries. 
Petitioner  argues  that,  absent  evidence 
which  shows  that  exports  of  the 
merchandise  to  the  surrogate  country 
are  themselves  dumped  or  subsidized, 
the  E)epartment  should  use  that  data. 
Petitioner  points  out  that  ZWG  made  the 
same  argument  in  the  Lock  Washers 
Review  and  no  new  arguments  have 
been  made  in  this  review.  Petitioner 
notes  that  the  Department  rejected 
ZWG's  argument  in  the  first  review  and 
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argues  that,  contrary  to  ZWG's 
assertions,  the  prior  administrative 
decisions  and  court  case  cited  by  ZWG 
support  the  Department's  position  in  the 
first  review.  For  example,  in  Tapered 
Roller  Bearings  and  Parts  Thereof, 
Finished  and  Unfinished.  From 
Romania:  Final  Results  of  Antidumping 
Duty  Administrative  Review,  56  FR  1169 
(January  11, 1991)  (TRBsFrom 
Romania),  the  Department  rejected  the 
use  of  Yugoslavian  steel  prices 
(domestic  and  export)  because  of  the 
prevalence  of  dumping  and 
countervailing  duty  cases  directly 
involving  Yugoslavian  steel,  and 
instead,  the  Department  used 
Yugoslavian  imf>ort  prices  for  steel. 
Petitioner  argues  that,  in  the  Lock 
Washers  less  than  fair  value  (LTFV) 
investigation,  the  Etepartment  rejected 
the  argument  that  Indian  import  data 
from  countries  involved  in  "dumping" 
should  be  disregarded  and  used  Indian 
import  prices  from  countries  subject  to 
antidumping  and  countervailing  duty 
orders.  Petitioner  argues  that,  in  Drawer 
Slides,  the  Department  rejected  actual 
Chinese  import  prices  from  Korea, 
stating  that  "cold-rolled  steel  imports 
frx>m  Korea  are  subject  to  U.S. 
antidumping  and  countervailing  duties 
orders  and  therefore  the  prices  are  likely 
to  be  unsuitable  for  use  in  this  context." 

Petitioner  argues  that  ZWG  cited 
Tehnoimportexport  for  the  proposition 
that  the  Department  should  reject  the 
Indian  import  prices  as  it  rejected  the 
use  of  export  Yugoslavian  steel  prices. 
Petitioner  quotes  the  GIT  in  that  case: 

Commerce's  decision  in  this  case,  however, 
was  based  on  final  antidumping 
determinations  up>on  com()arable 
merchandise  and  two  final  countervailing 
duty  determinations  in  which  Commerce 
determined  that  countervailable,  non-product 
specific  export  subsidies  were  bestowed 
uf>on  exports  of  steel  products.  Their 
decision  was  also  based  on  several  European 
Community  (EC)  cases.  In  total,  there  was 
substantial  evidence  to  allow  a  reasonable 
mind  to  conclude  that  the^e  were  dumping 
and  subsidies  fevoring  Yugoslavian  steel 
exports. 

Tehnoimportexport,  16  CTT 13, 18 
(1992). 

Petitioner  asserts  that  there  is  no 
statutory  or  Department  regulatory 
provision  that  requires  the  rejection  of 
surreg^e  import  prices  based  on  a 
•^etoson  to  believe  or  suspect"  standard, 
^^rthermore,  petitioner  argues  that 
/  ZWG  has  failed  to  cite  any  case  to 
support  its  contention  that  the 
Department  has  an  established  "reason 
to  believe  or  suspect"  practice  for 
rejecting  import  prices  in  determining  a 
surrogate  value.  Petitioner  argues  that 
the  legislative  intent  of  the  1988 


statutory  amendments  to  which  ZWG 
refers  do  not  support  the  rigid  approach 
ZWG  proposes.  Petitioner  argues  that 
the  Department  would  soon  have  to 
make  a  company-by-company  analysis 
and  a  review  of  all  third  country  (not 
just  surrogate  country)  antidimiping  and 
countervailing  duty  actions  if  the 
Department  were  to  accept  ZWG's 
position.  Petitioner  argues  that  Congress 
did  not  expect  the  Department  to 
conduct  such  special  investigations. 
Rather,  petitioner  argues,  the  intent  of 
Congress  was  to  afford  relief  to  a  U.S. 
industry  and  to  prohibit  the  use  by  the 
Department  of  prices  that  are 
demonstrably  "low"  as  a  consequence 
of  dumping  or  subsidization.  Petitioner 
asserts  that  the  standard  that  the 
Department  should  -use  is  whether  the 
Indian  imports  in  fact  benefit  frt>m 
dumped  or  subsidized  prices.  Petitioner 
argues  that,  in  determining  the  surrogate 
for  1060  steel  wire  rod  in  India,  the 
Department  is  trying  to  determine  the 
price  in  India,  and  that  import  prices  are 
simply  a  guide. 

Petitioner  asserts  that,  if  prices  of 
Indian  steel  imports  reflect  dumping 
and  subsidization,  those  prices  should 
be  low,  not  high.  Petitioner  argues  that 
the  opposite  is  the  case  here.  Petitioner 
argues  that,  if  India  has  imposed 
antidumping  or  countervailing  duty 
measiu«s  against  steel  imports,  the 
decision  would  be  different. 

Department's  Position:  We  agree  with 
petitioner.  The  facts  do  not  establish  a 
reasonable  basis  to  "believe  or  suspect" 
the  imports  of  wire  rod  into  India  are 
dumped  or  subsidized.  The  Indian 
government  has  not  determined  that 
steel  imports  into  India  are  dumped  or 
subsidized.  As  stated  in  the  Lock 
Washers  Review,  the  fact  that  the 
Department  has  made  determinations  of 
sales  at  less  than  fair  value  into  the 
United  States  is  not  a  sufficient  basis  for 
a  belief  or  suspicion  that  those  countries 
also  dumped  imports  into  India. 
Further,  there  is  no  evidence  that  any 
general  subsidies  applied  to  production 
and  exports  of  carbon  steel  wire  rod  to 
India. 

We  disagree  with  ZWG  that  the  use  of 
the  Indian  import  prices  from  countries 
subject  to  U.S.  antidumping  and 
countervailing  determinations  is 
inconsistent  with  prior  Department 
decisions.  In  Lock  Washers,  although 
parties  argued  against  using  import 
prices  into  India  from  coimtries  found 
to  be  selling  at  prices  below  fair  market 
value,  the  Department  did  use  Indian 
import  statistics  for  steel  wire  rod  from 
countries  subject  to  antidumping  and 
coimtervailing  duty  investigations.  In 
TRBs  From  Romania,  the  Department 
rejected  the  use  of  Yugoslavian  steel 


prices  and  used  import  steel  prices  into 
Yugoslavia.  As  noted  by  petitioner,  the 
QT  upheld  the  decision  not  to  use 
Yugoslavian  export  prices  in    . 
TehnoimportexporL 

Althou^  the  basis  for  the  rejection  in 
Drawer  Slides  of  the  import  prices  from 
Korea,  a  coimtry  subject  to  an 
antidumping  onder  by  the  United  States, 
is  not  fully  discussed  in  the  Notice  of 
the  final  determination,  we  do  not  find 
that  there  is  a  per  se  prohibition  on 
using  third  country  import  statistics  as 
surrogate  values  when  those  statistics 
include  imports  from  countries  subject 
to  U.S.  antidumping  eirders.  Rather,  the 
preference  is  to  use  the  most  accurate 
siuTogate  data  available  in  the 
circumstances  of  a  particular  case.  For 
this  reason,  we  decline  to  follow  Drawer 
Slides  in  this  review. 

We  also  disagree  with  ZWG's  claim 
that  the  legislative  history  of  the 
Omnibus  Trade  Act  of  1988  compels  us 
to  reject  the  Indian  import  statistics.  As 
stated  in  the  House  Report,  Congress  did 
not  intend  for  the  Department  to 
conduct  a  formal  investigation  to  insure 
that  the  prices  it  uses  in  valuing  factors 
of  production  are  not  dumped  or 
subsidized.  As  stated  above,  there  are 
insufficient  groimds  to  "believe  or 
suspect"  that  the  prices  of  wire  rod  in 
the  Indian  import  statistics  are  dumped 
and  subsidized  and  should  not  be  used 
as  a  surrogate  to  value  carbon  steel  wire 
rod. 

Comment  2:  ZWG  argues  that  the 
Department  should  value  steel  using  the 
domestic  Indian  prices  quoted  from  the 
Steel  Scenario  (a  monthly  journal, 
published  by  Sparke  Steel  &  Economy 
Research  Centre  Pvt.  Ltd.).  ZWG  argues 
that  it  is  the  Department's  practice  to 
give  priority  to  surrogate  values  that  are 
(a)  contempor^eous  with  the  period  of 
investigation;  (b)  product-specific;  and 
(c)  tax-exclusive.  ZWG  asserts  that  the 
Steel  Scenario  price  information  is  more 
contemporaneous  with  the  period  of 
review  (POR)  than  are  the  Indian  import 
statistics  used  in  the  preliminary 
results.  ZWG  argues  that  more  than  half 
the  Indian  import  statistics  used  in  the 
preliminary  results  are  from  before  this 
period  of  review.  ZWG  also  argues  that 
the  Steel  Scenario  prices  are  size- 
specific  and,  therefore,  can  be  specific 
to  ZWG's  actual  inputs.  ZWG  asserts 
that  information  is  available  to  make  the 
price  data  tax-exclusive. 

AAFI  asserts  that  the  Department 
should  use  the  most  accurate  input  data 
on  the  record,  which  it  beheves  to  be 
the  steel  wire  rod  prices,  submitted  by 
ZWG,  adjusted  to  remove  excise  duty 
and  statutory  levy.  AAFI  contends  that 
the  data  submitted  by  ZWG  is  the  only 
data  which  provides  size-specific  prices 
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that  match  the  steel  wire  rod  used  by 
ZWG.  AAFI  further  states  that  the  basic 
principle  of  determining  surrogate  costs 
is  to  accurately  estimate  the  costs  of 
production  of  the  good  in  the  surrogate 
country,  which  includes  using 
domestically  sourced  inputs.  AAFI 
maintains  that  the  data  submitted  by 
ZWG  is  based  upon  actual  prices  of  steel 
wire  rod  in  India  and  is  a  more  accurate 
reflection  of  the  price  than  import 
statistics,  especially  import  statistics 
that  are  suspect. 

Petitioner  argues  that,  as  with  the 
Steel  Authority  of  India  Limited  (SAIL) 
data  that  ZWG  proposed  in  the  first 
review,  the  Steel  Scenario  data  do  not 
address  the  important  issue  of 
chemistry,  while  the  Indian  import 
statistics  do.  Petitioner  argues  that,  with 
the  exception  of  Drawer  Slides,  the 
Department  has  not  used  Indian 
domestic  steel  prices  since  the  Omnibus 
Trade  and  Competitiveness  Act  of  1988. 
Petitioner  also  argues  that  the 
E)epartment  used  Indian  imports 
covering  most  of  the  period,  and  that  the 
Indian  imports  are  contemporaneous. 
Petitioner  also  argues  that,  in  the 
overwhelming  number  of  NME  cases 
involving  the  People's  Republic  of 
China,  the  Department  has  used  Indian 
import  statistics. 

Department's  Position:  We  disagree 
with  ZWG.  ZWG  has  not  established 
that  there  is  a  stronger  factual  basis  for 
using  the  Steel  Scenario  data  than  there 
is  for  using  the  import  statistics.  As 
stated  in  the  first  administrative  review 
of  this  case,  the  scope  of  this  review 
covers  HSLWs  made  from  stainless 
steel,  carbon  alloy  steel,  or  carbon  steel. 
The  grade  or  chemistry  of  the  steel  is  an 
important  consideration,  as  evidenced 
by  the  range  of  HSLWs  covered  by  the 
order.  The  chemistry  of  the  steel 
determines  the  mechanical  and  physical 
properties  of  the  steel,  and,  therefore,  is 
the  driving  factor  in  determining  the 
end  use.  Therefore,  in  this  case,  the 
grade  of  steel  is  a  more  important 
consideration  for  the  Department  than 
size  when  choosing  between  different  - 
PAPI  soiut:es.  See  Lock  Washers  Review. 
Furthermore,  although  the  Steel  , 

Scenario  data  is  more  size-specific  than 
the  Indian  import  statistics,  it  is  less 
grade-specific.  See  also.  Chrome-Plated 
Lug- Nuts  From  the  People's  Republic  of 
China:  Final  Results  of  Antidumping 
Administrative  Review,  60  FR  48687 
(September  20, 1995).  hi  addition, 
because  the  Indian  import  statistics 
cover  the  majority  of  the  POR,  we  agree 
with  petitioner  that  the  Indian  import 
statistics  are  contemporaneous. 
Therefore,  we  have  continued  to  use  the 
Indian  import  statistics  to  value  steel 
wire  rod. 


Comment  3:  Petitioner  asserts  that  the 
Department  should  determine  a 
constructed  value  for  HSLWs  which 
entered  the  United  States  from  October 
1, 1994  through  December  31, 1994 
using  the  statutory  minimum  eight 
percent  profit  then  in  effect.  Petitioner 
contends  that  the  Department  wrongly 
applied  the  provisions  of  the 
antidumping  statutory  amendment  19 
U.S.C.  sec.  1677b(c),  which  sets  no 
minimum  amounts  for  profits  and 
selling,  general,  and  administrative 
(SG&A)  expenses  on  reviews  initiated 
after  January  1, 1995.  Petitioner  argues 
that  the  Department's  application  of  the 
statute  in  the  preliminary  results  to 
entries  between  October  1, 1994  and 
December  31, 1994  has  the  effect  of 
retroactively  reducing  the  antidumping 
duties  on  entries  of  merchandise  which 
occurred  before  the  effective  date  of  the 
amendments.  Petitioner's  position  is 
that  as  a  tax  measure,  retroactive 
application  of  the  antidumping  statute 
to  the  disadvantage  of  a  party  affected 
by  those  changes  is  unlawful.  Petitioner 
argues  that  the  remedy  provided  by  the 
Congress  in  the  form  of  antidumping 
duties  cannot  be  changed  retroactively 
for  entries  of  the  subject  merchandise  on 
which  the  liability  for  the  antidumping 
duties  has  already  been  attached. 

ZWG  argues  that  the  Department 
should  apply  the  current  statute  to  every 
U.S.  sale  covered  in  this  review  for 
purposes  of  both  the  future  deposit  rate 
determination  and  the  dumping  duty 
assessment.  ZWG  contends  that 
petitioner's  argument,  current  statute, 
and  legislative  history  provide  no 
grounds  for  allowing  the  Department  to 
apply  the  law  that  existed  prior  to  the 
URAA  to  thi^Mnew.  ZWG  states  that 
the  URAA  amendments  must  apply  1o 
antidumping  administrative  reviews 
initiated  on  or  after  January  1,  1995  and 
the  Department  must  conduct  this 
review  in  accordance  with  the  current 
provisions  for  calculating  profit  and 
SG&A  expenses. 

Departments  Position:  We  agree  with 
ZWG.  As  stated  in  section  291(2)  of  the 
URAA,  the  URAA  amendments  apply  to 
antidumping  administrative  reviews 
initiated  on  or  after  January  1, 1995.  We 
disagree  with  petitioner  that 'application 
of  the  URAA  amendments  to  entries 
prior  to  January  1, 1995  is  an  improper 
retroactive  application  of  the 
antidumping  law.  The  entries  between 
October  1, 1994  and  December  31. 1994 
were  made  subject  to  estimated 
antidumping  duty  deposits.  The 
antidumping  duties  assessed  may 
increase  or  decrease  at  the  time  of 
assessment  pursuant  to  an 
administrative  review  conducted  in 
accordance  with  the  then  current 


statute.  Since  this  review  was  initiated 
on  November  16, 1995,  the  current 
antidumping  statute,  which  was  in 
effect  at  the  time  of  initiation,  applies. 
Therefore,  we  are  calculating  profit  and 
SG&A  for  all  entries  covered  by  this 
review  in  accordance  with  the 
provisions  of  the  current  antidumping 
statute. 

Comment  4:  Petitioner  asserts  that,  to 
value  the  steel  input  factor,  the 
Department  should  consider  from  the 
Indian  import  statistics  three  HTS 
subcategories  of  steel.  7213.41,  7213.49. 
and  7213.50,  instead  of  selecting  only 
the  one  category,  7213.50,  which 
specifically  includes  "1060"  steel. 
Petitioner  contends  that,  while  it  agrees 
that  the  Department  should  use  data 
which  is  most  specific  for  valuing  factor 
inputs,  it  believes  it  is  necessary  to 
understand  that  with  the  tolerances 
allowed  for  "1060"  steel,  it  is  possible 
that  the  steel  could  be  properly 
classified  imder  one  of  the  other 
categories.  Petitioner  states  that  the 
Department  used  three  steel  categories 
in  the  antidumping  investigation  of 
HSLWs,  but  concluded  in  the  final 
results  of  the  first  administrative  review 
that  it  was  no  longer  appropriate  to  use 
all  three  subcategories. 

ZWG  argues  that  the  Department  may 
not  use  Indian  import  statistics 
classified  under  HTS  7213.41  and 

7213.49  because,  it  claims,  these  two 
subcategories  are  irrelevant  to  the  wire 
rod  it  uses.  ZWG  claims  to  have 
demonstrated  its  use  of  steel  wire  rod 
with  0.6  carbon  content  during  this 
POR.  ZWG  argues  that  the  Department 
properly  determined  in  the  first 
administrative  review  and  the 
preliminary  results  of  this  review  that 
HTS  7213.41  and  7213.49  are  not 
relevant  to  the  carbon  steel  wire  rod 
used  by  ZWG. 

AAFI  argues  that  the  Department 
should  reject  petitioner's  claim  that 
three  HTS  steel  wire  rod  categories 
should  be  used  to  determine  surrogate 
steel  prices.  AAFI  claims  that  HTS 

7213.50  most  accurately  describes  the 
raw  material  actually  used  by  ZWG  in 
HSLW  production. 

Department's  Position:  We  disagree 
with  the  petitioner  that  in  this  review 
we  must  use  the  three  HTS 
subcategories  used  in  the  LTFV 
investigation.  As  in  the  first 
administrative  review,  the  1060  wire 
rod  used  by  ZWG  is  a  high  carbon  steel. 
Although  tolerance  levels  could  allow  a 
carbon  content  slightly  below  0.6 
percent,  1060  grade  steel  wire  rod 
imports  nevertheless  properly  would  be 
classified  under  HTS  7213.50.  The  HTS 
subcategories  7312.41  and  7213.49 
suggested  by  the  petitioner  contain  wire 
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rod  with  a  carbon  content  between  .25 
and  .59  percent  carbon..Therefore,  for 
these  final  results  we  continued  to  use 
the  HTS  subcategory  which  contains 
1060  steel  wire  rod.  See  Lock  Washers 
Review. 

Comment  5:  Petitioner  asserts  that  the 
E)epartment  should  use  truck  rates  from 
the  August  1993  embassy  cable  for  truck 
freight  values  instead  of  truck  rates 
derived  from  The  Times  of  India. 
Petitioner  argues  that  the  Department's 
use  of  the  embassy  cable,  also  used  in 
the  final  determination  of  the  first 
review,  would  maintain  consistency 
from  one  review  to  the  next  for  the  same 
subject  merchfmdise.  Petitioner 
contends  that  such  consistency 
promotes  predictability  and  provides  a 
strong  basis  for  the  selection  of 
particular  value  sources.  Petitioner 
argues  that  the  Department  should 
continue  to  use  the  cable  data  unless 
more  contemporaneous  and  reliable 
data  is  provided.  Petitioner  further 
asserts  that  the  Department  stated  no 
reason  for  changing  sources. 
Additionally,  petitioner  claims  that  the 
truck  rates  published  in  The  Times  of 
India,  which  were  taken  from  a 
government  study,  may  have  been 
selectively  reviewed,  and  were  not  self- 
verifying.  Petitioner  considers  the  actual 
government  study  to  be  a  more  reliable 
source  than  the  newspaper  article  and, 
therefore  the  government  study  should- 
have  been  used  by  the  Department. 

ZWG  supports  the  Department's  use 
of  the  truck  rates  reported  in  The  Times 
of  India.  ZWG  claims  that  the  rates  from 
The  Times  of  India,  showing  truck 
freight  rates  as  of  April  1994,  are 
acciuBte  and  more  contemporaneous 
than  the  data  in  the  embassy  cable. 
ZWG  states  that  rates  from  The  Times  of 
India  are  publicly  available  published 
information,  whereas  the  cable  became 
public  only  when  the  Department  made 
it  publicly  available.  ZWG  argues  that 
the  Department  consistently  determined 
that  the  data  in  The  Times  of  India 
article  is  preferable  to  the  embassy  cable 
for  valuing  truck  freight  rates  in  cases 
involving  products  from  the  PRC, 
stating  that  the  Department  has  used  the 
data  from  The  Times  of  India  since  the 
investigation  of  honey  from  the  PRC. 
ZWG  also  references  the  Department's 
use  of  truck  freight  rate  data  from  The 
Tj/nes  o/ /ndia  in  "Factors  Valuation: 
Final  Determination  in  the 
Antidumping  Ehity  Investigation  of 
Bicycles  from  the  People's  Republic  of 
China"  (Bicycles),  dated  April  22, 1996. 
ZWG  claims  that  in  Bicycles,  the 
Department  rejected  the  respondent's 
request  for  the  use  of  the  embassy  cable 
and  used  data  from  The  Times  of  India. 
ZWG  also  notes  that  in  Tapered  Roller 


Bearings  and  Parts  thereof.  Finished 
and  Unfinished,  from  the  People's 
Republic  of  China;  Preliminary  Results 
of  Antidumping  Administrative  Review 
and  Intent  to  Revoke  Antidumping  Duty 
Order  in  Part,  61  FR  40610  (August  5, 
1996),  that  the  Department  reiterated 
that  the  truck  freight  rates  in  The  Times 
of  India  are  "the  most  recent  publicly 
available  published  source."  Referring 
to  Lasko  Metal  Products  v.  United 
States,  43  F.3d  1442  (Fed.  Cir.  1994) 
[Lasko),  ZWG  also  claims  that  the 
Department  has  never  announced  a  rule 
that  it  should  adopt  values  from  the  first 
review  merely  to  be  consistent. 

AAFI  allege's  that  petitioner's 
argument  for  use  of  the  embassy  cable 
for  trudr  freight  valuation  is  without 
merit  because  the  embassy  cable  is  not 
publicly  available  information.  AAFI 
contends  that  the  Department  should 
reject  petitioner's  argument  that  The 
Times  of  India  article  should  not  be 
used  because  it  is  "unverifiable."  AAFI 
piaintains  that  it  is  not  clear  why 
petitioner  alleges  publicly  available 
published  information  from  The  Times 
of  India  not  to  be  'self-verifying."  while 
petitioner  does  believe  that  the  private 
embassy  cable  is  'self-verifying." 

Department's  Position:  We  agree  with 
ZWG  and  AAFI.  The  Times  of  India 
article  provides  the  most 
contemporaneous  values  for  trucking 
rates.  It  is  the  Department's  practice  to 
use  surrogate  values  from  publicly 
available  sources  which  are  the  most 
contemporaneous  with  the  period  of 
review.  While  we  used  the  August  1993 
embassy  cable  in  the  previous  review, 
the  Department's  goal  is  to  value  non- 
market  economy  factors  in  as  fair  and 
accurate  a  manner  as  possible.  As  the 
Federal  Circuit  expressed  in  Lasko,  the 
antidumping  statute  "simply  does  not 
say — anywhere — ^that  the  factors  of 
production  must  be  ascertained  in  a 
single  fashion."  Also,  as  the  Department 
stated  in  the  Final  Results  of 
Antidumping  Duty  Administrative 
Review:  Tapered  Roller  Bearings  and 
Parts  Thereof,  Finished  and  Unfinished, 
From  the  Republic  of  Hungary,  56  FR 
41819  (August  23,  1991),  'simply 
because  a  particular  source  was  used  in 
previous  reviews  of  this  case  does  not 
preclude  the  Department  from  relying 
on  alternate  sources  if  the  circumstances 
necessitate  a  change."  Therefore,  we  are 
continuing  to  use  the  Times  of  India 
trucking  rates  as  the  best  available 
surrogate  information  for  this  review. 

Comment  6:  Petitioner  asserts  that  the 
freight  charges  associated  with  the 
movement  of  chemicals  were  not 
included  in  the  calculations.  Petitioner 
requests  that  the  Department  review  the 


calculations  to  ensure  that  freight 
charges  for  chemicals  were  included. 

Department's  Position:  We  disagree 
with  the  petitioner.  We  have  reviewed 
our  calculations  and  have  found  that  the 
freight  charges  are  included  in  the 
calculation  of  normal  value. 

Comments  7:  Petitioner  objects  to  the 
Department's  use  of  a  weight-based  rate 
to  determine  marine  insurance 
premiums  and  contends  that  the 
Department  should  use  shipment  value 
to  determine  the  premiums.  Petitioner 
supports  this  argument  by  citing  page  22 
of  the  verification  report,  which  states 
that  marine  insurance  was  provided  by 
a  PRC  state-owned  company,  using  a 
premium  based  on  the  value  of  the 
shipment. 

ZWG  agrees  with  the  Department's 
determination  that  marine  insurance 
premiums  should  be  based  upon  weight. 
ZWG  argues  that  no  value-based  marine 
insurance  data  are  publicly  available 
through  other  antidumping  proceedings, 
nor  were  any  submitted  by  petitioner. 

Department's  Position:  We  agree  with 
ZWG.  There  was  no  appropriate  marine 
insurance  surrogate  based  on  value 
submitted  for  or  available  in  this  review. 
Therefore,  we  are  continuing  to  value 
marine  insurance  based  on  weight  of  the 
subject  merchandise. 

Additional  Change  for  the  Final 
Results 

For  these  final  results  we  have 
recalculated  labor  using  data  from  the 
Yearbook  of  Labor  Statistics  (YLS).  As 
we  stated  in  the  Notice  of  Final 
Determination  of  Sales  at  Less  Than 
Fair  Value:  Bicycles  From  the  People's 
Republic  of  China,  61  FR  19026  (April 
30, 1996),  the  Economic  Intelligence 
Unit  report  Investing,  Licensing  &■ 
Trading  Conditions  Abroad:  India 
(ILS'T),  released  November  1995,  reports 
estimates  based  not  on  actual  wage 
rates,  but  on  rates  stipulated  in  various 
Indian  laws.  Therefore,  we  have  not 
used  IL&T  data  for  the  final  results.  The 
YTS  provides  wage  rates  on  an  industry- 
specific  basis.  We  used  the  daily  wage 
rate  specified  for  SIC  code  381, 
"manufacture  of  fabricated  metal 
products,  except  machinery  and 
equipment,"  because  the  description  of 
the  various  industries  this  category 
covers  was  the  best  match  for  the  HSLW 
industry.  Having  found  the  ZI^fi-Tdata  to 
be  an  inappropriate  source  for  wage 
rates,  it  would  be  inappropriate  to  use 
the  IL^T data  to  differentiate  among 
skill  levels.  Because  the  YLS  provides 
wage  rates  from  1990,  we  inflated  the 
data  for  the  review  period,  using  the 
consumer  price  index,  published  in  the 
International  Monetary  Fund's 
International  Financial  Statistics. 
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Final  Reralts  of  Reviews  presented  in  our  preliminary  results  of 

As  a  result  of  the  comments  received,     revi*^: 
we  have  changed  the  results  bom  those 


Manutacturer/expoftar 

Thne  period 

Margin 
(peioenl) 

Zhejong  Wanadn  Qnup  Co.,  Lid  — « - 

1(y01/94-0»3(V95 

38.27 

The  Department  shall  determine,  and 
the  Customs  Service  shall  assess, 
antidumping  duties  on  all  appropriate 
entries,  hidividual  differences  between 
United  States  price  and  normal  value 
may  vary  from  the  percentages  stated 
above,  llie  Etepartment  will  issue 
appraisement  instructions  directly  to 
the  Customs  Service. 

Furthermore,  the  following  deposit 
rates  will  be  effective  upon  publication 
of  these  final  results  for  all  shipments  of 
HSLWs  from  the  FRC  entered,  ot 
withdrawn  from  warehouse,  for 
consumption  on  or  after  the  publication 
datev  as  provided  for  by  section 
751(a)(1)  of  the  Act:  (1)  for  ZWG,  w^ch 
has  a  separate  rate,  and  all  ZWG  exports 
through  market-economy  trading 
companies,  the  cash  deposit  rate  will  be 
the  company-specific  rate  established  in 
these  final  results  of  review;  (2)  for  all 
other  PRC  exporters,  the  cash  deposit 
rate  will  be  128.63  percent,  the  PRC  rate 
estabhshed  in  the  LTFV  investigation  of 
this  case;  and  (3)  for  non-PRC  exporters 
of  subject  merchandise  from  the  PRC, 
the  cash  deposit  rate  will  be  the  rate 
applicable  to  the  PRC  supplier  of  that 
exporter. 

These  deposit  rates  shall  remain  in 
effiect  until  publication  of  the  final 
results  of  the  next  administrative 
review. 

This  notice  also  serves  as  a  final 
reminder  to  importers  of  their 
responsibility  under  19  CFR  353.26  to 
file  a  certificate  regarding  the 
reimbursement  of  antidumping  duties 
prior  to  liquidation  of  the  relevant 
entries  during  this  review  period. 
Failure  to  comply  with  this  requirement 
could  result  in  the  Secretary's 
presumption  that  reimbursement  of 
antidumping  duties  occurred  and  the 
subsequent  assessment  of  double 
antidumping  duties. 

This  notice  also  serves  as  a  reminder 
to  parties  subject  to  administrative 
protective  orders  (APOs)  of  their 
responsibility  concerning  the 
disposition  of  proprietary  information 
disclosed  under  APO  in  accordance 
with  19  CFR  353.34(d)(1).  Timely 
written  notification  of  the  return/ 
destruction  of  APO  materials  or 
conversion  to  judicial  protective  order  is 
hereby  requested.  Failure  to  comply 


with  the  regulations  and  the  terms  of  an 
APO  is  a  sanctionable  violation. 

This  administrative  review  and  notice 
are  in  accordance  with  section  751(a)(1) 
of  the  Act  (19  U.S.C  1675(a)(1))  and  19 
CFR  353.22. 

Dated:  December  10, 1996. 
jeBny  P.  Bialoc,  _ 

Principal  Deputy  Assistant  Secretary  for 
Import  Administration. 
[PR  Doc.  96-31980  Filed  12-16-96;  8:45  am] 
MUMQ  OOOe  3610-OS-P 

[A-475-81^ 

Small  Diametar  Seamless  Cart>on  and  ' 
Alloy  Steel  Standard,  Une  and 
Pressure  Pipe  From  Italy;  Notice  of 
Termination  of  Antidumping  Duty 
Administrative  Review  v. 

AGENCY:  Import  Administration, 
International  Trade  Administration, 
Dep>artment  of  Commerce. 
ACTION:  Notice  of  termination  of 
antidmnping  duty  administrative 
review. 

EFFECTIVE  DATE:  December  17, 1996. 
summary:  On  September  17, 1996,  the 
Department  of  Commerce  ("the 
Department")  published  in  the  Federal 
Register  (61  FR  48882)  a  notice 
announcing  the  initiation  of  an 
administrative  review  of  the 
antidumping  duty  order  on  small 
diameter  seamless  carbon  and  iilloy 
steel  standard,  Une  and  pressure  pipe 
from  Italy,  covering  the  period  January 
27. 1995,  through  July  31, 1996.  This 
review  has  now  been  terminated  as  a 
result  of  the  withdrawal  of  the  request 
for  administrative  review  by  the 
interested  party. 

FOR  FURTHER  INFORMATION  CONTACT: 
Jacqueline  Wimbush,  Croup  III,  Import 
Administration,  International  Trade 
Administration,  U.S.  Department  of 
Commerce,  14th  Street  and  Constitution 
Avenue,  NW.  Washington,  D.C.  20230. 
telephone:  (202)  482-1374.  _ 

SUPPLEMENTARY  INFORMATION: 

Background 

On  August  30, 1996,  the  Department 
received  a  request  from  the  petitioner  in 
this  case.  Gulf  States  Tube  Division  of 


Quanex  Corporation  ("Gulf  States"),  to 
conduct  an  administrative  review  of 
Dalmine  S.p^A  ("Dalmine"),  purauant  to 
section  19  CFR  353.22(a)  (1994J  of  the 
Departm«it's  regulations.  The  period  of 
^review  is  January  27,  1995  through  July 
31, 1996.  On  September  17, 1996,  the 
Department  published  in'  the  Federal 
Register  (61  FR  48882)  a  notice 
annoimcing  the  initiation  of  an 
administrative  review  of  the 
antidumping  duty  order  on  small 
diameter  seamless  carbon  and  alloy 
steel  standard,  line  and  pressure  pipe 
from  Italy,  covering  the  period  January 
27, 1995  through  July  31. 1996. 

Termination  of  Review 

On  September  30, 1996,  we  received 
a  timely  request  for  withdrawal  of  the 
request  for  administrative  review  from 
GiUf  States.  Because  there  were  no  other 
requests  for  administrative  review  from 
any  other  interested  party,  in 
accordance  with  section  353.22(a)(S)  of 
the  Department's  regulations,  we  have 
terminated  this  administrative  review. 

This  notice  is  published  in 
accordance  with  section  751  of  the 
Tariff  Act  of  1930,  as  amended  (19 
U.S.C.  1675)  and  19  CFR  353.22. 

Dated:  December  6. 1996. 
Joseph  A.  Spetrini, 

Deputy  Assistant  Secretary,  Enforcement 
Group  m. 
iFR  Doc  96-31979  Filed  12-16-96;  8:45  am] 

BNJJNQCOOE  3St«-0S-P 


Determination  Not  To  Revoite 
Countervailing  Duty  Order 

AGENCY:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 
ACTION:  Notice  of  determination  not  to 
revoke  countervailing  duty  order. 

SUMMARY:  The  Department  of  Commerce 
(the  Department)  is  notifying  the  public 
of  its  determination  not  to  revoke  the 
countervailing  duty  order  listed  below. 
EFFECTIVE  DATE:  December  17, 1996. 
FOR  FURTHER  INFORMATION  CONTACT: 
Cameron  Cardozo  or  Maria  MacKay, 
Office  of  CVD/AD  Enforcement  VI, 
Import  Administration,  International 
Trade  Administration,  U.S.  Department 
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of  Commerce,  14th  Street  and 
Constitution  Avenue,  N.W., 
Washington,  D.C.  20230;  telephone: 
(202)  482-2786. 

SUPPLEMENTARY  INfORMATION: 

Background 

On  October  1, 1996,  the  Department 
published  in  the  Federal  Register  (61 
FR  51277)  its  intent  to  revoke  the 
following  countervailing  duty  order: 
Countervailing  Duty  Order— Iran: 

Roasted  Pistachios,  10/07/86  (C-507- 

601).  51  FR  35679 
Under  19  C.F.R.  355.25(d)(4)(iii),  the 
Secretary  of  Commerce  will  conclude 
that  an  order  is  no  longer  of  interest  to 
interested  parties  and  will  revoke  the 
order  if  no  domestic  interested  party  (as 
defined  m  §355.2  (i)(3),  (i)(4),  (ij(5),  and 
(i)(6)  of  the  regulations)  objects  to 
revocation  and  no  interested  party 
requests  an  administrative  review  by  the 
last  day  of  the  5th  anniversary  month. 

Within  the  specified  time  frame,  we 
received  from  a  domestic  interested 
party  an  objection  to  our  intent  to 
revoke  this  countervailing  duty  order. 
Therefore,  because  the  requirements  of 
19  C.F.R.  355.25(d)(4)(iii)  have  not  been 
met,  we  will  not  revoke  the  order. 

This  determination  is  in  accordance 
with  19  C.F.R.  355.25(d)(4). 

Dated:  December  9, 1996. 
}eBny  P.  Bialos. 

Principal  Deputy  Assistant  Secretary  for 
Import  Administration. 
[FR  Doc.  9&-31978  Filed  12-16-96;  8:45  am] 
BILUNO  COOE  3S10-OS-M 


Minority  Business  Deveiopment 
Agency 

Solicitation  of  Business  Development 
Center  Applications  for  Orlando, 
Rorida 

AGENCY:  Minority  Business 
Development  Agency,  Commerce. 
SUMMARY:  In  accordance  with  Executive 
Order  11625  and  15  U.S.C.  1512,  the 
Minority  Business  Envelopment  Agency 
(MBDA)  is  soliciting  competitive 
applications  from  organizations  to 
operate  the  Orlando,  Florida  Minority 
'Business  Development  Centers  (MBDC). 
The  purpose  of  the  MBDC  Program  is 
to  provide  business  development 
assistance  to  persons  who  are  members 
of  groups  determined  by  MBDA  to  be 
socially  or  economically  disadvantaged, 
and  to  business  concerns  owned  and 
controlled  by  such  individuals.  To  this 
end,  MBDA  funds  organizations  to 
identify  and  coordinate  public  and 
private  sector  resources  on  behalf  of 
minority  individuals  and  firms;  to  offer 


a  full  range  of  client  services  to  minority 
entrepreneurs;  and  to  serve  as  a  conduit 
of  information  and  assistance  regarding 
minority  business.  The  award  number  of 
the  MBDC  will  be  04-10-97005-01. 
DATES:  The  closing  date  for  appUcations 
is  February  18. 1997. 
ADDRESSES:  Completed  application 
packages  should  be  submitted  to  the 
U.S.  Department  of  Commerce,  Minority 
Business  Development  Agency,  MBDA 
Executive  Secretariat,  14&  and 
Constitution  Avenue,  N.W.,  Room  5073, 
Washington,  D.C.  20230.  Telephone 
Number  (202)  482-3763). 
FOR  FURTHER  INFORMATION  AND  AN 
APPUCATKM  PACKAGE,  CONTACT:  Robert 
Henderson,  Regional  Director,  at  (404) 
730-3300. 

PRE-APPUCATION  CONFERENCE:  A  pre- 
application  conference  will  be  held.  For 
the  exact  date,  time,  and  location, 
contact  the  Atlanta  Regional  Office  at 
(404)  730-3300. 

Proper  Identification  Is  Required  for 
Entrance  Into  Any  Federal  Building 

SUPPLEMENTARY  INFORMATION:  In 
accordance  with  the  Interim  Final 
Policy  published  in  the  Federal  Register 
on  May  31. 1996,  the  cost-share 
requirement  for  the  MBDCs  listed  in  this 
notice  has  been  increased  to  40%.  The 
Department  of  Commerce  will  fund  up 
to  60%  of  the  total  cost  of  operating  an 
MBDC  on  an  annual  basis.  The  MBDC 
operator  is  required  to  contribute  at 
least  40%  of  the  total  project  cost  (the 
"cost-share  requirement"). 

Cost-sharing  contributions  may  be  in 
the  form  of  cash,  client  fees,  third  party 
in-kind  contributions,  non-cash 
applicant  contributions  or  combinations 
thereof.  In  addition  to  the  traditional 
sources.of  an  MBDC's  cost-share 
contribution,  the  40%  may  be 
contributed  by  local,  state  and  private 
sector  organizations.  It  is  anticipated 
that  some  organizations  may  apply 
jointly  for  an  award  to  operate  the 
center.  For  administrative  purposes,  one 
organization  must  be  designated  as  the 
recipient  organization. 

Contingent  upon  the  availability  of 
Federal  funds,  the  cost  of  performance 
for  the  first  budget  period  (13  months) 
fix>m  May  1, 1997  to  May  31, 1998,  is 
estimated  at  $281,875.  The  total  Federal 
amount  is  $169,125  and  is  composed  of 
$165,000  plus  the  Audit  Fee  amount  of 
$4,125.  The  application  must  include  a 
minimum  cost  share  of  40%,  $112,750 
in  non-federal  (cost-sharing) 
contributions  for  a  total  project  cost  of 
$281,875. 

The  funding  instrument  for  this 
project  will  be  a  cooperative  agreement. 
If  the  recommended  applicant  is  the 


current  incumbent  oiganization,  the 
award  will  be  for  12  months.  For  those 
applicants  who  are  not  incumbent 
organizations  or  who  are  incumbents 
that  have  experienced  closure  due  to  a 
break  in  service,  a  30-day  start-up 
period  will  be  added  to  their  first  budget 
period,  making  it  a  13-month  award. 
Competition  is  open  to  individuals, 
non-profit  and  for-p-ofi?  organizations, 
state  and  local  governments,  American 
Indian  tribes  and  educational 
institutions. 

Applications  urill  be  evaluated  on  the 
following  criteria:  the  knowledge, 
background  and/or  capabilities  of  the 
firm  and  its  staff  in  addressing  the  needs 
x)f  the  business  community  in  general 
and,  specifically,  the  special  needs  of 
minority  businesses,  individuals  and 
organizations  (45  points),  the  resources 
available  to  the  firm  in  providing 
business  development  services  (10 
points);  the  firm's  approach  (techniques 
and  methodologies)  to  performing  the 
work  requirements  included  in  the 
application  (25  points);  and  the  firm's 
estimated  cost  for  providing  such 
assistance  (20  points).  In  accordance 
with  Interim  Final  Policy  published  in 
the  Federal  Register  on  May  31, 1996, 
the  scoring  system  will  be  revised  to 
add  ten  (10)  bonus  points  to  the 
application  of  community-based 
organizations.  Each  qualifying 
application  will  receive  the  full  ten 
points.  Commimity-based  applicant 
organizations  are  those  organizations 
whose  headquarters  and/or  principal 
place  of  business  within  the  last  five 
years  have  been  located  within  the 
geographic  service  area  designated  in 
^e  solicitation  for  the  award.  Where  an 
applicant  organization  has  been  in 
existence  for  fewer  than  five  years  or 
has  been  present  in  the  geographic 
service  area  for  fewer  than  five  years, 
the  individual  years  of  experience  of  the 
applicant  organization's  principals  may 
be  applied  toward  the  requirement  of 
five  years  of  organization  experience. 
The  individual  years  of  experience  must 
have  been  acquired  in  the  geographic 
service  area  which  is  the  subject  of  the 
solicitation.  An  application  must 
receive  at  least  70%  of  the  points 
assigned  to  each  evaluation  criteria 
category  to  b^  considered 
programmatically  acceptable  and 
responsive.  Those  applications 
determined  to  be  acceptable  and 
responsive  will  then  be  evaluated  by  the 
Director  of  MBDA.  Final  award 
selections  shall  be  based  on  the  number 
of  points  received,  the  demonstrated 
responsibihty  of  the  applicant,  and  the 
determination  of  those  most  likely  to 
further  the  purpose  of  the  MBDA 


.I*    i  ■ 
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program.  Negative  audit  findings  and 
recommendations  and  unsatisfactory 
performance  under  prior  Federal  awards 
may  result  in  an  application  not  being 
considered  for  award.  The  applicant 
with  the  highest  point  score  will  not 
necessarily  receive  the  award.  Periodic 
reviews  culminating  in  year-to-date 
evaluations  will  be  conducted  to 
determine  if  funding  for  the  project 
should  continue.  Continued  funding 
will  be  at  the  total  discretion  of  MBDA 
based  on  such  factors  as  the  MBOC's 
performance,  the  availability  of  funds 
and  Agency  priorities. 

The  MBDC  shall  be  required  to 
contribute  at  least  40%  of  the  total 
project  cost  through  non-federal 
contributions.  To  assist  in  this  effort,  the 
MBEXD  may  charge  client  fees  for 
services  rendered.  Fees  may  range  from 
SlO  to  $60  per  hour  based  on  the  gross 
receipts  of  the  client's  business. 

Anticipated  processing  time  of  this 
award  is  120  days.  Executive  order 
12372,  "Intergovernmental  Review  of 
Federal  Programs,"  is  not  applicable  to 
this  program.  Federal  funds  for  this 
project  include  audit  funds  for  non-CPA 
recipients.  In  event  that  a  CPA  firm 
wins  the  competition,  the  funds 
allocated  for  audits  are  not  applicable. 
Questions  concerning  the  preceding 
information  can  be  answered  by  the 
contact  person  indicated  above,  and 
copies  of  application  kits  and  applicable 
regulations  can  be  obtained  at  the  above 
address.  Notwithstanding  any  other 
provision  of  the  law,  no  person  is 
required  to  respond  to,  nor  shall  any 
person  be  subject  to  a  penalty  for  failure 
to  comply  with  a  collection  of 
information,  subject  to  the  requirements 
of  the  PRA,  imless  that  collection  of 
information  displays  a  currently  valid 
OMB  Control  Number.  The  collection  of 
information  requirements  for  this 
project  have  been  approved  by  the 
Office  of  Management  and  Budget 
(OMB)  and  assigned  OMB  control 
number  0640-0006. 

Awards  under  this  program  shall  be 
subject  to  all  Federal  laws,  and  Federal 
and  Departmental  regulations,  policies, 
and  procedures  applicable  to  Federal 
financial  assistance  awards. 


Pre-Award  Costs 


jT- 


Applicants  are  hereby  notified  that  if 
they  incur  any  costs  prior  to  an  award 
being  made,  they  do  so  solely  at  their 
own  risk  of  not  being  reimbursed  by  the 
Government.  Notwithstanding  any 
verbal  assurance  that  an  applicant  may 
have  received,  there  is  no  obligation  on 
the  part  of  the  Department  of  Commerce 
to  cover  pre-award  costs. 


Outstanding  Account  Receivable 

No  award  of  Federal  funds  shall  be 
made  to  an  applicant  who  has  an 
outstanding  delinquent  Federal  debt 
until  either  the  delinquent  account  is 
paid  in  full,  repayment  schedule  is 
established  and  at  least  one  payment  is 
received,  or  other  arrangements      \  ^ 
satisfactory  to  the  Department  of 
Commerce  are  made. 

Name  Check  Policy 

All  ncMi-profit  and  for-profit 
applicants  are  subject  to  a  name  check 
review  process.  Name  checks  are 
intended  to  reveal  if  any  key  individuals 
associated  with  the  applicant  have  been 
convicted  of  or  are  presently  facing 
criminal  charges  such  as  fraud,  theft, 
perjury  or  other  matters  which 
significantly  reflect  on  the  applicant's 
management  honesty  or  financial 
integrity. 

Award  Termination  '■,,.. 

The  Departmental  Grants  Officer  may 
terminate  any  grant/cooperative 
agreement  in  whole  or  in  part  at  any 
time  before  the  date  of  completion 
whenever  it  is  determined  that  the 
award  recipient  has  failed  to  comply 
with  the  conditions  of  the  grant/ 
cooperative  agreement.  Examples  of 
some  of  the  conditions  which  can  cause 
termination  are  failure  to  meet  cost- 
sharing  requirements;  imsatisfactory 
performance  of  the  MBDC  work 
requirements;  and  reporting  inaccurate 
or  inflated  claims  of  client  assistance. 
Such  inaccurate  or  inflated  claims  may 
be  deemed  illegal  and  punishable  by 
law. 

False  Statements 

A  felse  statement  on  an  application 
for  Federal  financial  assistance  is 
grounds  for  denial  or  termination  of 
funds,  and  grounds  for  possible 
punishment  by  a  fine  or  imprisonment 
as  provided  in  18  U.S.C.  1001. 

Primary  Applicant  Certifications 

All  primary  applicants  must  submit  a 
completed  Form  CD-511, 
"Certifications  Regarding  Debarment, 
Suspension  and  Other  Responsibility 
Matters;  Drug-Free  Workplace 
Requirements  and  Lobbying." 

Non procurement  Debarment  and 
Suspension 

Prospective  participants  (as  defined  at 
15  CFR  Part  26,  Section  26.105)  are 
subject  to  15  CFR  Part  26, 
"Nonprocurement  Debarment  and 
Suspension"  and  the  related  section  of 
the  certification  form  prescribed  above 
applies. 


Drug  Free  Workplace 

Grantees  (as  defined  at  15  CFR  Part 
26,  Section  26.605)  are  subject  to  15 
CFR  Part  26,  Subpart  F, 
"Govemmentwide  Requirements  for 
Drug-Free  Workplace  (Grants)"  and  the 
related  section  of  the  certification  form 
prescribed  above  applies. 

Anti-Lobbying 

Persons  (as  defined  at  15  CFR  Part  28, 
§  28.105)  are  subject  to  the  lobbying 
provisions  of  31  U.S.C.  1352. 
"Limitation  on  use  of  appropriated 
funds  to  influence  certain  Federal 
contracting  and  financial  transactions," 
and  the  lobbying  section  of  the 
certification  form  prescribed  above 
applies  to  applications/bids  for  grants, 
cooperative  agreements,  and  contracts 
for  more  than  $100,000,  and  loans  and 
loan  guarantees  for  more  than  $150,000 
or  the  single  family  maximum  mortgage 
limit  for  affected  programs,  whichever  is 
greater. 

Anti-Lobbying  Disclosures 

Any  applicant  that  has  paid  or  will 
pay  for  lobbying  using  any  funds  must  . 
submit  an  SF-LLL,  "Disclosure  of 
Lobbying  Activities,"  as  required  under 
15  CFR  Part  28,  Appendix  B. 

Lower  Tier  Certifications 

Recipients  shall  require  applications/ 
bidders  for  subgrants,  contracts, 
subcontracts,  or  other  lower  tier  covered 
transactions  at  any  tier  under  the  award 
to  submit,  if  applicable,  a  completed 
Form  CD-512,  "Certifications  Regarding 
Debarment,  Suspension,  Ineligibility 
and  Volimtary  Exclusion-Lower  Tier 
Covered  Transactions  and  Lobbying" 
and  disclosure  form,  SF-LLL, 
"Disclosure  of  Lobbying  Activities." 
Form  CD-512  is  intended  for  the  use  of 
recipients  and  should  not  be  transmitted 
to  DOC.  SF-LLL  submitted  by  any  tier 
recipient  or  subrecipient  should  be 
submitted  to  DOC  in  accordance  with 
the  instructions  contained  in  the  award 
document. 

Buy  American-made  Equipment  or 
Products 

Applicants  are  hereby  notified  that 
they  are  encouraged,  to  the  extent 
feasible,  to  purchase  American-made 
equipment  and  products  with  funding 
provided  under  this  program. 
11.800  Minority  Business  Development 

Center  (Catalog  of  Federal  Domestic 

Assistance) 
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Dated:  Dacambw  11. 1906. 
FruGH  B.  Douglas, 

Alternate  Federal  Register  Liaison  Officer, 
Minority  Business  Development  Agency. 
[FR  Doc.  96-31946  Filed  12-16-96;  8:45  am] 

MLUNO  CODE  3Sia-«1-P 


COMMITtEE  FOR  THE 
IMPLEMENTATION  OF  TEXTILE 
AGREEMENTS 

Availability  of  the  Correlation:  Textite 
and  Apparel  Categories  With  the 
Harmonized  Tariff  Schedule  of  the 
United  States  for  1997 

Decetnber  11. 1996.  '    ." 

agency:  Committee  for  the   - ' 
Implementation  of  Textile  Agreements 
(OTA). 
ACnOH:  Notice. 

FOR  FURTHER  mFORMAHON  CONTACT:  Lori 
E.  Mennitt,  International  Trade 
Specialist,  Office  of  Textiles  and 
Apparel,  U.S.  Department  of  Commerce, 
(202)  482-3400. 
SUPPLEMENTARY  INFORMATION: 

The  Committee  for  the 
Implementation  of  Textile  Agreements 
(OTA)  aimounces  that  the  1997 
Correlation,  based  on  the  Harmonized 
Tariff  Schedule  of  the  United  States, 
will  be  available  either  in  December 
1996  or  January  1997  as  part  of  the 
Office  of  Textiles  and  Apparel  (OTEXA) 
CD-Rom  of  publications.  The 
Correlation  will  no  longer  be  available 
in  paper  format.  The  CD-Rom  includes 
most  OTEXA  pubUcations. 

The  CD-Rom  may  be  purchased  from 
the  U.S.  Department  of  Commerce, 
Office  of  Textiles  and  Apparel,  14th  and 
Constitution  Avenue,  NW.,  room  H3100, 
Washington,  DC  20230,  ATTN:  Barbara 
Anderson,  at  a  cost  of  $25.  Checks  or 
money  orders  should  be  made  payable 
to  the  U.S.  Department  of  Commerce. 
D.  Michael  Hutchinson, 
Acting  Chairman,  Committee  for  the 
Implementation  of  Textile  Agreements. 
(FR  Doc.96-3ig43  Filed  12-16-96;  8:45  am] 
BKIMO  COOE  3610-DR-f 


CORPORATION  FOR  NATIONAL  AND 
COMMUNITY  SERVICE 

Proposed  Collection:  Comment 
Request 

December  12, 1996. 
ACTION:  Notice. 

SUMMARY:  The  Corporation  for  National 
and  Community  Service  (CNCS).  as  part 
of  its  continuing  effort  to  reduce 


paperworic  and  respondent  burden, 
conducts  a  preclearance  consultation 
program  to  provide  the  general  public 
and  Federal  agencies  with  an 
opportunity  to  comment  on  proposed 
and/or  continuing  collections  of 
information  in  accordance  with  the 
Paperwork  Reduction  Act  of  1995 
(PRA95)  (44  U.S.C.  3508(c)(2)(A)).  This 
program  helps  to  ensure  that  requested 
data  can  be  provided  in  the  desired 
format,  reporting  burden  (time  and 
financial  resources)  is  minimized, 
collection  instruments  are  clearly 
understood,  and  the  impact  of  collection 
requirement  on  respondents  can  be 
properly  assessed.  Currently,  the 
Corporation  for  National  and 
Community  Service  is  soUdting 
comments  concerning  its  proposed 
evaluation  of  Learn  and  Serve  America 
participant  outcomes. 

Copies  of  the  information  collection 
requests  can  be  obtained  by  contacting 
the  office  listed  below  in  the  address 
section  of  this  notice. 
DATES:  Written  comments  must  be 
submitted  to  the  office  listed  in  the 
addresses  section  on  or  before  February 
10, 1997. 

The  Corporation  for  National  and 
Community  Service  is  particularly 
interested  in  comments  which: 

Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  Corporation,  including 
whether  the  information  will  have 
practical  utility; 

Evaluate  the  acciuacy  of  the  agency's 
estimate  of  the  burden  of  the  proposed 
collection  of  information,  including  the 
validity  of  the  methodology  and 
assiunptions  used; 

Enhance  the  quahty,  utility  and 
clarity  of  the  information  to  be 
collected;  and 

Minimize  the  burden  of  the  collection 
of  information  on  those  who  are  to 
respond,  including  through  the  use  of 
appropriate  automated,  electronic, 
mechanical,  or  other  technological 
collection  tedmiques  or  other  forms  of 
information  technology,  e.g.,  |>ermitting 
electronic  submissions  of  responses. 
ADDRESSES:  Send  comments  to  Chuck 
Heifer,  Office  of  Evaluation,  Corporation 
for  National  and  Community  Service, 
1201  New  York  Ave.,  N.W., 
Washington.  D.C.  20525. 
FOR  FURTHER  INFORMATION  CONTACT: 
Chuck  Heifer,  (202)  606-5000,  ext.  248. 

SUPPt^MENTARY  INFORMATION: 

I.  Background 

The  Office  of  evaluation  plans  to 
administer  a  mailed  survey  to  a  sample 
of  college  students  who  participated  in 


Leam  and  Serve  America  Higher 
Education  (LSAHE)  supported  service- 
learning  courses  in  spring  1996.  The 
Office  will  also  survey  a  comparison 
group  of  students  who  participated  in 
traditional  courses  during  the  same  time 
period.  The  goals  of  this  siuvey  are  to 
describe  the  experiences  of  students 
who  take  service-learning  courses  and 
determine  if  students  who  take  service- 
learning  courses  show  higher  levels  of 
civic  responsibility,  Ufe  skills  and 
educational  achievement. 

n.  Current  Action 

The  Corporation  for  National  and 
Community  Service  seeks  approval  of  a 
new  form  to  evaluate  the  impact  of  the 
LSAHE  program  on  student 
participants. 

Type  of  Review:  New. 

Agency:  Corporation  for  National  and 
Community  Service. 

Title:  LSAHE  Participant  Outcome 
Smvey. 

OMB  Number:  3045 — ^new. 

Agency  Number:  NA. 

Affected  Public:  College  students  in 
institutions  supported  by  the  LSAHE 
program. 

Total  Respondents:  4,000. 

Frequency:  One  time  only. 

Average  Time  Per  Response:  15 
minutes. 

Estimated  Total  Burden  Hours:  1,000. 

Total  Burden  Cost  (capital/startup): 
$0. 

Total  Burden  Cost  (operating/ 
maintenance):  SO. 

Comments  submitted  in  response  to 
this  notice  will  be  summarized  and/or 
included  in  the  request  for  Office  of 
Management  and  Budget  approval  of  the 
information  collection  request;  they  will 
also  become  a  matter  of  pubUc  record. 

Dated:  December  11. 1996. 
Lance  Potter, 

Director,  Office  of  Evaluation. 
[FR  Doc  96-31929  Filed  12-16-96;  8:45  am] 
WLUNO  C006  eOM  M  P 


DEPARTMENT  OF  DEFENSE 

Department  of  the  Navy 

Notice  of  Proposed  Information 
Collection;  Headquarters,  U.S.  Klarine 
Corps 

summary:  hi  compUance  with  Section 
3506(c)(2)(A)  of  the  Paperwork 
Reduction  Act  of  1995,  the  Marine  Corps 
aimounces  the  proposed  extension  of  a 
previously  approved  pubUc  information 
collection  and  seeks  pubhc  comment  on 
the  provisions  thereof.  Comments  are 
invited  on:  (a)  whether  the  proposed 
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collection  of  infonnation  is  necessary 
for  the  proper  pwformance  of  the 
functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility;  (b)  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  information  collection;  (c) 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected:  and  (d)  ways  to  minimize  the 
burden  of  the  information  collection  on 
respondents,  including  through  the  use 
of  automated  collection  techniques  kx 
other  forms  of  information  technology. 

DATES:  Consideration  will  be  given  to  all 
comments  received  by  February  18. 
1997. 

ADDRESSES:  Written  comments  and 
recommendations  on  the  proposed 
information  collection  should  be  sent  to 
Headquarters  Marine  Corps,  Assistant 
Chief  of  Staff  for  Advertising.  Marine 
Corps  Recruiting  Command.  #2  Navy 
Annex,  Washington,  DC  20380-1775. 

FOR  FURTHER  INFORMATION  CONTACT:  To 
request  more  information  on  this 
proposed  information  collection  or  to 
obtain  a  copy  of  the  proposal  and 
associated  collection  instnunents. 
please  write  to  the  above  address,  or  call 
Captain  T.  M.  Fox  at  (703)  614-8640. 

Title  and  OMB  Number  Marine  Corps 
Advertising  Awareness  and  Attitude 
Tracidng  Study;  OMB  Control  Number 
0704-0155. 

Needs  and  Uses:  The  Marine  Corps 
Advertising  Awareness  and  Attitude 
Tracking  Study  is  used  by  the  Marine 
Corps  to  measure  the  effectiveness  of 

Xnt  advertising  campaigns.  This 
[nation  is  also  used  to  plan  future 
advertising  campaigns. 

Affected  Public:  Individuals  or 
Households;  Annual  Burden  Hours:  630; 
Number  of  Respondents:  900;  Responses 
per  Respondent:  2;  /Average  Burden  per 
Response:  21  minutes;  Frequency:  Semi- 
annually. 

SUPPLEMENTARY  MFOHMATION:  The 
Marine  Corps  Advertising  Awareness 
and  Attitude  Tracking  Study  will  be 
used  by  the  Marine  Corps  to  gauge  the 
effectiveness  of  current  advertising 
campaigns.  The  study  also  serves  as  an 
important  planning  tool  in  shaping  the 
strategy  for  future  advertising  efforts. 

Dated:  December  9. 1996. 
D.E.  Koenig.  Jr., 

LCDB,  JAGC.  USN,  Federal  Repster  Liaison 

Officer. 

|FR  Doc  96-31927  Filed  12-16-96;  8:45  am] 

aNJJNQ  COM  3S1C-FF-P 


Notice  on  Garbage  Discharges  tor 
Navy  Ships  in  MARPOL  Annex  V 
Special  Areas 

SUMMARY:  Under  Section  1003  of  the 
National  Defense  Authorization  Act  for 
Fiscal  Year  1994,  Public  Law  103-160, 
the  Secretary  of  Defense  must  report 
annually  in  years  1994  through  2000  on 
the  amount  and  nature  of  garbage 
discharges  from  Navy  ships  operating  in 
special  areas,  when  such  discharges  are 
not  otherwise  authorized  under  Annex 
V  of  the  International  Convention  on  the 
Prevention  of  Pollution  from  Ships 
(MARPOL).  This  notice  is  the  third 
annual  report. 

SUPPLEMENTARY  INF0RMATK3N:  The 
International  Convention  on  the 
Prevention  of  Pollution  from  ships 
(MARPOL)  as  amended  by  the  MARPOL 
Protocol  of  1978.  protects  the  ocean 
environment  by  prohibiting  some 
discharges  altogether,  restricting  other 
discharges  to  particular  distances  from 
land,  and  establishing  "special  areas" 
within  which  additional  discharge 
limitations  apply.  Special  areas  are 
particular  bodies  of  water  which, 
because  of  their  oceanographic 
characteristics  and  ecological 
significance,  require  protective 
measures  more  strict  than  other  areas  of 
the  ocean.  Within  special  areas  that  are 
in  effect  internationally,  except  under 
emergency  circvimstances  the  only 
authorized  garbage  discharge  from 
vessels  in  food  waste.  At  present,  three 
special  areas  are  in  effect:  the  North  Sea, 
the  Baltic  Sea,  and  the  Antarctic  Region. 
Section  1003  of  the  National  Defense 
Authorization  Act  for  Fiscal  Year  1994, 
Public  Law  103-160, 107  Stat.  1745, 
established  deadlines  for  compliance  by 
U.S.  Navy  ships  with  the  Annex  V 
special  area  requirements.  Surface  ships 
must  comply  with  the  special  area 
requirements.  Surface  ships  must 
comply  with  the  special  area 
requirements  by  31  December  2000. 
Submarines  must  comply  with  the 
special  area  requirements  by  31 
December  2008.  The  Act  further 
requires  the  Secretary  of  Defense  to 
report  in  the  Federal  Register  the 
amount  and  nature  of  Navy  ship 
discharges  in  special  areas,  not 
otherwise  authorized  under  MARPOL 
Annex  V.  This  Federal  Register  notice 
is  the  third  of  the  required  annual 
reports.  This  report  covers  the  period 
between  1  August  1995  and  31  July 
1996.  The  end  date  of  July  31st  is 
necessary  to  allow  time  for  data  .  ■' 

collection  and  report  prepaiBtion. 
During  the  period  1  August  1995 
through  31  July  1996  there  were  no 
garbage  discharges  bom  Navy  Ships  into 
MARPOL  Annex  V  special  areas  that 


were  not  authorize  d  under  MARPOL 
Annex  V. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Louis  Maiuri,  Office  of  the  Chief  of 
Naval  Operations  Environmental 
Protection,  Safety  and  Occupational 
Health  Division.  Crystal  Plaza  #4,  Room 
654,  2211  South  Clark  Place,  Arlington. 
Virginia  22244-5108;  telephone  703- 
602-2602. 

Dated:  December  9, 1996. 
D.  E.  Koenig.  Jr.. 

LCDR.  JAGC,  USN,  Federal  Register  Liaison 
Officer 
IFR  Doc.  96-31925  Filed  12-16-96;  8:45  am) 
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Notice  on  Plastic  Processor 
Installation  on  Navy  Ships 

SUMMARY:  Under  Section  1003  of  the 
National  Defense  Authorization  Act  for 
Fiscal  Year  1994,  Public  Law  103-160. 
the  Secretary  of  Defense  must  report 
annually  in  years  1996  through  1998  a 
list  of  ships  equipped  with  plastic 
processors.  This  notice  is  the  first 
annual  report. 

SUPPLEMENTARY  INFORMATION:  The 
International  Convention  on  the 
Prevention  of  Pollution  from  ships 
(MARPOL)  as  amended  by  the  MARPOL 
Protocol  of  1978,  protects  the  ocean 
environment  by  prohibiting  some 
discharges  altogether,  restricting  other 
discharges  to  particular  distances  from 
land,  and  establishing  "special  area" 
within  which  additional  discharge 
limitations  apply.  One  of  the  discharges 
specified  for  restriction  imder  MARPOL 
Annex  V  is  plastics. 

Section  1003  of  the  National  Defense 
Authorization  Act  for  Fiscal  Yey  1994, 
Public  Law  103-160. 107  Stat.  1745, 
requires  ships  equipped  with  plastics 
processors  to  c(Mnply  with  MARPOL 
Annex  V  provisions  for  the  disposal  of 
plastics.  The  Act  also  establishes  an 
installation  schedule  for  plastics 
processor  equipment  aboard  ships.  The 
first  production  unit  shall  be  installed 
by  July  1, 1996  on  board  a  Navy  ship. 
At  least  25  percent  of  ships  requiring 
processors  shall  be  equipped  by  March 
1. 1997.  At  least  50  percent  of  ships 
requiring  processors  shall  be  equipped 
by  July  1, 1997.  No  less  than  75  percent 
of  ships  requiring  processors  shall  be 
equipped  by  July  1, 1998,  and  all  vessels 
requiring  plastics  processors  shall  be 
equipped  by  December  31, 1998.  The 
Act  further  requires  the  Secretary  of 
Defense  to  report  in  the  Federal  Register 
a  list  of  the  names  of  ships  equipped 
with  plastics  processors. 

This  Federal  Register  notice  is  the 
first  of  the  required  aimual  reports.  A 
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list  of  the  ten  Navy  ships  equipped  with 
plastics  processors  by  October  1, 1996 
follows: 

AO-178    USS  Monongahela 
CX;-50    USS  Valley  Forge 
(DG-57    USS  Lake  Champlain 
CGN-37    USS  South  Carolina 
DDG-54    USS  Curtis  Wilbur 
DDG-63    USS  Stethem 
DDG-996    USS  Chandler 
FFG-48    USS  Vandegrift 
FFG-55    USSElrod 
LPI>-12     USS  Shreveport 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Louis  Maiuri,  Office  of  the  Chief  of 
Naval  Operations  Environmental 
Protection,  Safety  and  Occupational 
Health  Division,  Crystal  Plaza  #4.  Room 
654.  2211  South  Clark  Place,  Arlington, 
Virginia  22244-5108;  telephone  703- 
602-2602. 

Dated:  December  9, 1996. 

D.E.  Koenig,  Jr., 

ICDR,  JAGC.  USN.  Federal  Register  Liaison 
Officer. 

(FR  Doc  96-31926  Filed  12-16-96;  8:45  am] 
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Notice  of  Intent  To  Prepare  an 
Environmental  Impact  Statement  for 
Improved  Ordnance  Storage  at  Marine 
Corps  Air  Station  Yuma,  Arizona 

SUMMARY:  Pursuant  to  Section  102  (2)(c) 
of  the  National  Environmental  Policy 
Act  (NEPA)  of  1969  as  implemented  by 
the  Council  on  Environmental  Quality 
Regulations  (40  CFR  Parts  1500-1508), 
the  Marine  Corps  announces  its  intent 
to  prepare  an  Environmental  Impact 
Statement  (EIS)  to  evaluate  the 
environmental  effects  of  improving 
ordnance  storage  at  Marine  Corps  Air 
Station  (MCAS)  Yuma.  MCAS  Yuma  is 
located  in  the  southwestern  comer  of 
Arizona  near  both  the  California  border 
and  the  international  border  with 
Mexico.  Current  ordnance  storage  at 
MCAS  Yuma  is  limited  by  the  size  and 
location  of  the  station's  existing 
ordnance  storage  magazines.  The 
proposed  action  is  to  purchase  1 ,641 
acres  of  land  adjacent  to  the  southern 
boimdary  of  MCAS  Yuma  and  construct 
new  ordnance  storage  facilities. 
Alternatives  being  considered  include: 
constructing  new  ordnance  storage 
facilities  in  the  vicinity  of  existing 
ordnance  storage  facilities;  constructing 
new  ordnance  storage  facilities  on  the 
nearby  Barry  M.  Goldwater  U.S.  Air 
Force  Range  (BMGR)  and  transporting 
ordnance  over  public  roads  to  MCAS 
Yuma  as  required;  constructing  a 
complete  outlying  landing  field  with 
ordnance  storage  magazines  at  Auxiliaiy 


Airfield  2  in  the  BMGR;  and  continuing 
to  use  the  existing  ordnance  storage  area 
with  no  expansion  (No  Action). 
Additional  alternatives  may  be 
identified  during  the  scoping  period  and 
included  in  the  EIS. 

Environmental  issues  to  be  addressed 
in  the  EIS  include:  socioeconomics, 
geology  and  soils,  biological  resources, 
water  resources,  noise,  air  quality,  land 
use,  cultxuBl  resources,  transportation/ 
circulation,  public  health  and  safety, 
and  utilities. 

ADDRESSES:  The  Marine  Corps  will 
initiate  a  scoping  process  for  the 
purpose  of  determining  the  scope  of 
issues  to  be  addressed  and  for 
identifying  significant  issues  relative  to 
this  action.  The  Marine  Corps  will  hold 
public  scoping  meetings  at  1:00  p.m.  on 
Tuesday,  January  14,  1996,  and  at  7:00 
p.m.  on  Wednesday,  January  22, 1996. 
Both  meetings  will  be  held  at  the  Best 
Western  Chilton  Inn  and  Conference 
Center,  located  at  300  East  32nd  Street 
in  Yuma,  Arizona.  A  formal 
presentation  will  precede  public 
testimony.  Marine  Corps  representatives 
will  be  available  at  the  scoping  meetings 
to  receive  comments  from  the  public.  It 
is  important  that  federal,  state,  and  local 
agencies,  as  well  as  interested 
individuals,  take  this  opportunity  to 
identify  environmental  concerns  that 
should  be  addressed  diuing  preparation 
of  the  EIS.  In  the  interest  of  available 
time,  each  speaker  will  be  asked  to  limit 
their  oral  comments  to  five  minutes. 

Agencies  and  the  pubUc  are  also 
invited  and  encouraged  to  provide 
written  comments  in  addition,  or  in  Ueu 
of,  oral  comments  at  the  public 
meetings.  To  be  most  helpful,  scoping 
comments  should  clearly  describe 
specific  issues  or  topics  that  the  EIS 
should  address. 

FOR  FURTHER  INFORMATION:  Written 
statements  and/ or  questions  regarding 
the  scoping  process  should  be  mailed  no 
later  than  January  31, 1996,  to:  Ms. 
Christine  Bates,  Environmental  Planner; 
Box  99110;  MCAS  Yuma;  Yuma,  AZ 
85369-9110.  Questions  or  requests  for 
information  regarding  the  proposed 
action  may  also  be  directed  to  Ms.  Bates 
at  that  address. 

Dated:  December  11, 1996. 
Donald  E.  Komig.  Jr..  ^ 

LCDR.  JAGC.  U.S.  NAVY,  Federal  Register 
Liaison  Officer. 

[FR  Doc.  96-31893  Filed  12-16-96;  8:45  am] 
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Notice  of  Government-Owned 
Inventions;  Availability  for  Licensing 

SUMMARY:  The  inventions  listed  below 
are  assigned  to  the  United  States 
Government  as  represented  by  the 
Secretary  of  the  Navy  and  are  made 
available  for  licensing  by  the 
Department  of  the  Navy.  Copies  of 
patents  cited  are  available  from  the 
Commissioner  of  Patents  and 
Trademarks,  Washington,  DC  20231,  for 
$3.00  each.  Requests  for  copies  of 
patents  must  include  the  patent  niunber. 
Copies  of  patent  applications  cited  are 
available  from  the  National  Technical 
Information  Service  (NTIS),  Springfield, 
Virginia  22161  for  $6.95  each  ($10.95 
outside  North  American  Continent). 

Requests  for  copies  of  patent 
appUcations  must  include  the  patent 
application  serial  number.  Claims  are 
deleted  from  the  copies  of  patent 
applications  sold  to  avoid  premature 
disclosure.  The  following  patents  are 
available  for  Licensing: 

Patent  5,500.315:  PROCESSES  AND 
COMPOSITIONS  FOR  ELECTROLESS 
METALUZATION;  filed  4  October 
1994;  patented  19  March  1996.//Patent 
5,504,  338:  APPARATUS  AND 
METHOD  USING  LOW- VOLTAGE 
AND/OR  LOW-CURRENT  SCANNING 
PROBE  LITHOGRAPHY;  filed  30  June 
1993;  patented  2  April  1996.//Patent 
5,504,714:  ACOUSTIC  AND 
ENVIRONMENTAL  MONITORING 
SYSTEM;  filed  24  February  1995; 
patented  2  April  1996.//Patent 
5,505,158:  APPARATUS  AND  METHOD 
FOR  ACHIEVING  GROWTH-ETCH 
DEPOSITION  OF  DIAMOND  USING  A 
CHOPPED  OXYGEN-ACETYLENE 
FLAME;  filed  4  November  1994; 
patented  9  April  1996.//Patent 
5,506,616:  DIFFERENTL\L  IMAGING 
FOR  SENSITIVE  PATTERN 
RECOGNITION;  filed  8  June  1994; 
patented  9  April  1996.//Patent 
5,509,032:  NON-ADAPTIVE 
AMPLITUDE-DIl-'FERENCE 
INTERFERENCE  FILTER;  filed  11  June 
1991;  patented  16  April  1996.//Patent 
5,509,202:  METHODS  FOR  UTILIZING 
HYDROSTATIC  SEALING  SLEEVE 
WIRE  CONNECTIONS;  filed  30  May 
1995;  patented  23  April  1996.//Patent 
5,510.088:  LOW  TEMPERATURE 
PLASMA  FILM  DEPOSITION  USING 
DIELECTRIC  CHAMBER  AS  SOURCE 
MATERIAL;  filed  11  June  1992; 
patented  23  April  1996.//Patent 
5,510,627:  INFRARED-TO- VISIBLE 
CONVERTER;  filed  29  June  1994; 
patented  23  April  1996.//Patent 
5.511,042:  ENHANCED  ADAPTIVE 
STATISTICAL  FILTER  PROVIDING 
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IMPROVED  PERFORMANCE  FOR 
TARGET  MOTION  ANALYSIS  NOISE 
DISCRIMINATION:  filed  25  May  1995; 
patented  23  April  19g6.//Patent 
5.511.043:  MULTIPLE  FREQUENCY 
STEERABLE  ACOUSTIC 
TRANSDUCER;  filed  6  April  1995; 
patented  23  April  1996.//Patent 
5.511,122:  INTERMEEBATE  NETWORK 
AUTHENTICATION:  filed  3  June  1994; 
patented  23  April  1996.//Patent 
5,512.743:  SPACE-BASED  ASTEROID 
DETECTION  AND  MONITORING 
SYSTEM;  filed  25  January  1994; 
patented  30  April  1996.//Patent 
5.513.295:  FIBER  OPTIC  HOLDER:  filed 
11  July  1995;  patented  30  April  1996./ 
/Patent  5.513.526:  HYDROFOIL  FORCE 
BALANCE;  20  July  1994;  patented  7 
May  1996.//Patent  5,513,533: 
DETECTION  OF  VIBRATIONAL 
ENERGY  VIA  OPTICAL 
INTERFERENCE  PATTERNS;  filed  15 
April  1993;  patented  7  May  1996.// 
Patent  5,513.591:  UNDERWATER  BODY 
AND  INTAKE  SCOOP;  filed  7  October 
1994;  patented  7  May  1996.//Patent 
5.515,061 :  SYSTEM  FOR 
BROADCASTING  MARKER  BEACON 
SIGNALS  AND  PROCESSING 
RESPONSES  FROM  SEEKING 
ENlTl'lES;  filed  23  March  1994; 
patented  7  May  1996.//Patent  5.515,300: 
COHERENT  SIGNAL  POWER 
DETECTOR  USING  HIGHER-ORDER 
STATISTICS;  filed  30  September  1993; 
patented  7  May  1996.//Patent  5,515.465: 
FIBER  OPTIC  HULL  PENETRATOR 
INSERT:  filed  1  July  1982;  patented  7 
May  1996.//Patent  5.515.537:  REAL- 
TIME DISTRIBUTED  DATA  BASE 
LOCKING  MANAGER;  filed  1  June 
1993;  patented  7  May  1996.//Patent 
5,515,783:  ELECTRONIC  PRIMER 
IGNmON  SYSTEM;  filed  15  November 
1993;  patented  14  May  1996.//Patent 
5,516.388:  SOL-GEL  BONDING;  filed  11 
September  1994;  patented  14  May 
1996.//Patent  5.516.462:  ENHANCED 
CYCLE  LIFETIME  ELECTROCHROMIC 
SYSTEMS:  filed  18  March  1993; 
patented  14  May  1996.//Patent 
5.516,662:  PROCESS  FOR  THE 
PREPARATION  OF  HEADGROUP- 
MODffTED  PHOSPHOLIPIDS  USING 
PHOSPHATIDYLHYDROXYALKA- 
NOLS  AS  INTERMEDL\TES;  filed  11 
May  1995;  patented  14  May  1996.// 
Patent  5,517,202:  MINIMAL 
WASHOVER,  INLINE  HIGH 
FREQUENCY  BUOYANT  ANTENNA; 
filed  30  December  1994;  patented  14 
May  1996.//Patent  5,517,315: 
REFLECTOMETER  EMPLOYING  AN 
INTEGRATING  SPHERE  AND  LENS- 
MIRROR  CONCENTRATOR:  filed  29 
October  1993;  patented  14  May  19967/ 
Patent  5.517.935:  UNDERWATER 


VEHICLE  POLYMER  EJECTION 
CONTROL  VALVE  ASSEMBLY;  Bled  27 
March  1995;  patented  21  May  19967/ 
Patent  5,517.938:  DRAG  INDUCING 
DROGUE  FOR  MULTIPLE  TOWED 
ARRAYS:  filed  10  July  1995;  patented 
21  May  1996.//Patent  5.518.664: 
PROGRAMMABLE  ELECTROSET 
PROCESSES:  filed  23  September  1994; 
patented  21  May  1996.//Patent 
5.519,226:  DETECTION  OF  THERMAL 
NEUTRONS  THROUGH  THE  USE  OF 
INTERNAL  WAVELENGTH  SHIFTING 
OPTICAL  FIBERS;  filed  11  January 
1995:  patented  21  May  1996.//Patrat 
5.519.278:  ACTUATORS  WITH 
GRADED  ACnVFTY;  filed  23  December 
1994;  patented  21  May  1996.//Patent 
5.519.318:  TRIAXIAL  MAGNETIC 
HEADING  SENSING  APPARATUS 
HAVING  MAGNETARESISTORS  AND 
NULLING  COILS;  filed  28  December 
1992;  patented  21  May  1996.//Patent 
5,519,407:  CIRCULARLY  POLARIZED 
DUAL  FREQUENCY  UGHTWEIGHT 
DEPLOYABLE  ANTENNA  SYSTEM; 
filed  7  October  1994;  patented  21  May 
1996.//Patent  5,520,314:  REMOVABLE 
ONE-PIECE  TRUCK  BED  DIVIDER;  filed 
11  October  1994;  patented  28  May 
1996.//Patent  5,520,331:  LIQUID 
ATOMIZING  NOZZLE;  filed  19 
September  1994;  filed  28  May  1996.// 
Patent  5,520,459:  ENHANCEMENT  OF 
FLOW  MIXING  BY  A  FREQUENCY 
TUNABLE  CAVrTY;  filed  30  June  1994; 
patented  28  May  1996.//Patent 
5,520,826:  FLAME  EXTINGUISHING 
PYROTECHNIC  AND  EXPLOSIVE 
COMPOSITION:  filed  16  May  1994; 
patented  28  May  1996.//Patent  ' 
5.520,837:  METHOD  OF  MAKING  AN 
ENVIRONMENTALLY  SAFE.  READY- 
TO-USE,  NON-TOXIC.  NON- 
FLAMMABLE. INORGANIC,  AQUEOUS 
CLEANING  COMPOSITION;  filed  28 
Jime  1995;  patented  28  May  1996.// 
Patent  5.520,968:  MULTILAYER 
SECOND-ORDER  NONLINEAR 
OPTICAL,  FILMS  OF  HEAD-TO-HEAD, 
MAINCHAIN  CHROMOPHORIC 
POLYMERS;  filed  5  May  1995;  patented 
28  May  1996.//Patent  5,521,132:  ASH- 
BASED  CERAMIC  MATERL\LS;  filed  1 
September  1994;  patented  28  May 
1996.//Patent  5.521.242:  HIGH 
CONCENTRATION  SLURRY- 
FORMULATION  AND  APPUCATION; 
filed  30  September  1971;  patented  28 
May  1996.//Patent  5.521.376:  OPTICAL 
MOTION  SENSOR  FOR  AN 
UNDERWATER  OBJECT;  filed  29  April 
1994;  patented  28  May  1996.//Patent 
5.521,412:  LOW  AND  HIGH  MINORITY 
CARRIER  LIFETIME  LAYERS  IN  A 
SINGLE  SEMICONDUCTOR 
STRUCTURE;  filed  26  June  1995; 
patented  28  May  1996.//Patent 


5,521.996:  ELECTRICAL  AND  FIBER- 
OPTIC CONNECTOR;  filed  25 
November  1994;  patented  28  May  1996./ 
/Patent  5.522.561:  FIBER  OPTIC  CABLE 
PAYOUT  SYSTEM;  filed  3  June  1992; 
patented  4  Jime  1996.//Patent  5,522.710: 
FLOWTHROUGH  MANIFOLD 
ASSEMBLY  FOR  A  LINEAR  PUMP; 
filed  22  December  1994;  patented  4  June 
1996.//Patent  5.522,863:  PULSATING 
BEHAVIOR  MONTTORING  AND 
MODIFICATION  SYSTEM  FOR 
NEURAL  NETWORKS;  filed  19  August 
1994;  patented  4  June  1996.//Patent 
5.523,951:  SYSTEM  AND  METHOD 
FOR  AUTOMATIC  SHIP  STEERING; 
filed  18  July  1994;  patented  4  June 
1996.//Patent  5,524,239:  REPLAY 
RECOVERY  PROTOCOL  FOR  REAL- 
TIME DATABASE  MANAGEMENT 
SYSTEMS;  filed  28  April  1994;  patented 
4  June  1996.//Patent  5,524.546: 
BREECHING  DEVICE;  filed  30  June 
1995;  patented  11  June  1996.//Patent 
5,525,538:  METHOD  FOR 
INTRINSICALLY  DOPED  ffl-A  AND  V- 
A  COMPOUNDS;  filed  8  March  1995; 
patented  11  June  1996.//Patent 
5,525,800:  SELECTIVE  MULTI- 
CHEMICAL  FIBER  OPTIC  SENSOR; 
filed  31  October  1994;  patented  11  June 
1996.//Patent  5,526,009:  DUAL 
FREQUENCY  UGHTWEIGHT 
DEPLOYABLE  ANTENNA  SYSTEM; 
filed  22  May  1995;  i>atented  11  June 
1996.//Patent  5.526,170:  FIBEROPTIC 
CONTINUOUS  TRUE  TIME-DELAY 
MODULATOR!  filed  6  August  1993; 
patented  11  June  1996.//Patent 
5,526,325:  STEERABLE  BEAMFORMER; 
filed  21  September  1995;  patented  11 
June  1996.//Patent  5,526,690: 
aRCUMFERENTTAL  ACTUATOR  FOR 
PIPING  SYSTEM;  filed  17  May  1995; 
patented  18  June  1996.//Patent 
5,527,131:  LIQUID-BLOCKING  RING 
ASSEMBLY  FOR  SURFACE  DRAINS; 
filed  1  September  1994;  patented  18 
June  1996.//Patent  5,527,392: 
SUBSTRATE  TEMPERATURE 
CONTROL  APPARATUS  FOR 
CVDREACTORS;  filed  15  March  1994; 
patented  18  June  1996.//Patent 
5,528,367:  IN-LINE  FIBER  ETALON 
STRAIN  SENSOR;  filed  9  September 
1994;  patented  18  June  1996.//Patent 
5,528,555:  SYSTEM  AND  METHOD 
FOR  COMPENSATING  FOR  TOWED 
ARRAY  MOTION  INDUCED  ERRORS; 
filed  9  December  1994;  patented  18  June 
1996.//Patent  5,529,841:  HYDROGEN 
SULFIDE  ANALYZER  WTTH 
PROTECTIVE  BARRIER;  filed  29 
September  1994:  patented  25  Jime 
1996.//Patent  5,530,214:  VENTURI 
MUFFLER;  filed  20  September  1994; 
patented  25  June  1996.//Patent 
5.530.312:  MULTI-CYCLE  ELECTRIC 
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MOTOR  SYSTEM:  filed  22  June  1995; 
patented  25  June  1996.//Patent 
5,530.448:  THREE-PULSE  MTI 
WITHOUT  BLIND  SPEEDS;  filed  5 
December  1983;  patented  25  June  1996./ 
/Patent  5,530,851:  EARLY  COMMIT 
TIMESTAMP  COMPUTER  DATABASE 
PROTOCOL;  filed  28  April  1994; 
patented  25  June  1996.//Patent 
5,531,844:  ENERGETIC 
COMPOSITIONS  CONTAINING  NO 
VOLATILE  SOLVENTS;  filed  14 
February  1994;  patented  2  July  1996.// 
Patent  5,532,057:  INDL\-STABILIZED 
ZIRCONL\  COATING  FOR 
COMPOSITES;  filed  27  April  1995; 
patented  2  July  1996.//Patent  5,532,717: 
METHOD  OF  DISPLAYING  TIME 
SERIES  DATA  ON  FINITE 
RESOLUTION  DISPLAY  DEVICE;  filed 
19  May  1994;  patented  2  July  1996.// 
Patent  5,532,979:  TOWED  ARRAY 
STRAIN-SENSING  NOISE  CANCELLER; 
filed  9  September  1981;  patented  2  July 
1996.//Patent  5,533.699:  ADJUSTABLE 
TWO- AXIS  INSTRUMENT  MOUNT; 
filed  5  December  1994;  patented  9  July 
1996.//Patent  5,534,311:  PRODUCTION 
OF  STRUCTURES  BY 
ELECTROSTATICALLY-FOCUSED 
DEPOSITION:  filed  31  May  1995; 
patented  9  July  1996. //Patent  5,534,759: 
ELECTRIC  VEHICLE  MONITORING 
SYSTEM:  filed  19  May  1995;  patented  9 
July  1996.//Patent  5,535,176:  METHOD 
AND  SYSTEM  FOR  SENSING  WITH  AN 
ACTIVE  ACOUSTIC  ARRAY:  filed  28 
June  1993;  patented  9  July  1996.//Patent 
5,535,232:  OPTICALLY  PUMPED, 
PRASEODYMIUM  BASED  SOLID 
STATE  LASER:  filed  31  January  1995; 
patented  9  July  1996.//Patent  5,535,402: 
SYSTEM  FOR  (N.M)-BIT 
CORRELATION  USING  N  M-BIT 
CORRELATORS;  filed  30  April  1992; 
-  patented  9  July  1996.//Patent  5,535,815: 
PACKAGE-INTERFACE  THERMAL 
SWITCH:  filed  24  May  1995;  patented 
16  July  1996.//Patent  5,535,904: 
SURFACE  PREPARATION  FOR 
BONDING  IRON:  filed  25  January  1995; 
patented  16  July  1996.//Patent      .  . 
5,537,044:  SURGE  VOLTAGE 
GENERATOR  FOR  PULSING 
GROUNDED  AND  UNGROUNDED 
ELECTRICAL  EQUIPMENT:  filed  30 
September  1994;  patented  16  July  1996./ 
/Patent  5,537,368:  ENHANCED 
ADAPTIVE  STATISTICAL  FILTER 
PROVIDING  IMPROVED 
PERFORMANCE  FOR  TARGET 
MOTION  ANALYSIS  NOISE 
DISCRIMINATION:  filed  22  September 
1993:  patented  16  July  1996.//Patent 
5.537,511:  NEURAL  NETWORK  BASED 
DATA  FUSION  SYSTEM  FOR  SOURCE 
LOCALIZATION:  filed  18  October  1994; 
patented  16  July  1996.//Patent 


5,538,580:  SPLIT  GASKET 
ATTACHMENT  METHOD;  filed  17 
January  1995:  patented  23  July  1996.// 
Patent  5,539,032:  CORROSION 
RESISTANT  SELF-PRIMING  ALKYD 
TOPCOATS;  filed  7  June  1995;  patented 
23  July  1996.//Patent  5,539,758: 
UPCONVERSION  PUMPED  THULIUM 
FIBER  AMPLIFIER  AND  LASER " 
OPERATING  AT  790  TO  830  NM;  filed 
20  January  1995;  patented  23  July  1996./ 
/Patent  5,541,868:  ANNULAR  GMR- 
BASED  MEMORY  ELEMENT;  filed  21 
February  1995;  patented  30  July  1996./ 
/Patent  5,543,800:  RADAR  DECODER: 
filed  6  November  1995:  patented  6 
August  1996.//Patent  5,546.356:  WIDE 
BEAM  ACOUSTIC  PROJECTOR  WITH 
SHARP  CUTOFF  AND  LOW  SIDE 
LOBES;  filed  30  June  1993;  patented  13 
August  1996.//Patent  5,546,357: 
MONOSTATIC  PROJECTOR 
SYNTHETIC  APERTURE  SONAR;  filed 
27  December  1994;  patented  13  August 
1996.//Patent  5,551,349:  INTERNAL 
CONDUIT  VEHICLE:  filed  29  June  1995; 
patented  3  September  1996.//Patent 
application  08/042,682:  SHOULDER- 
LAUNCHED.  MULTIPLE-PURPOSE 
ASSAULT  WEAPON:  filed  14  August 
1995.//Patent  application  08/129,500: 
COHERENT  SIGNAL  POWER 
DETECTOR  USING  HIGHER-ORDER 
STATISTICS:  filed  30  September  1993./ 
/Patent  application  08/310,539: 
RESPIRATORY  SYSTEM 
PARTICULARLY  SUITED  FOR 
AIRCREW  USE:  filed  5  December  1994./ 
/Patent  application  08/320,617: 
CIRCULARLY  POLARIZED  DUAL 
FREQUENCY  UGHT- WEIGHT 
DEPLOY  ABLE  ANTENNA  SYSTEM;     r> 
filed  7  October  1994.//Patent 
application  08/411,234:  UNDERWATER 
VEHICLE  AND  COMBINATION  - 
DIRECTIONAL  CONTROL  AND  CABLE 
INTERCONNECT  MEANS:  filed  27 
March  1995. //Patent  application  08/ 
411,235:  UNDERWATER  VEHICLE  AND 
COMBINATION  DIRECTIONAL 
CONTROL  AND  CABLE 
INTERCONNECT  DEVICE;  filed  27 
March  1995. //Patent  application:  08/     , 
472,375:  CORROSION  RESISTANT 
SELF-PRIMING  ALKYD  TOPCOATS; 
filed  7  June  1996. //Patent  application 
08/491,692:  INTRINSICALLY  SELF 
DEFORMING  FIBER  OPTIC 
MICROBEND  PRESSURE  AND  STRAIN 
SENSOR:  filed  19  June  1995.//Patent 
application  08/492,831:  MICROBUBBLE 
POSITIONING  AND  CONTROL 
SYSTEM;  filed  28  July  1995.//Patent 
•application  08/494.141:  MULTI-CYCLE 
ELECTRIC  MOTOR  SYSTEM;  filed  22 
June  1995.//Patent  application  08/ 
494.423:  APPARATUS  FOR  CHEMICAL 
REMOVAL  OF  PROTECTIVE  COATING 


AND  ETCHING  OF  CABLES  WITH 
FIBER-LIKE  SUBSTRATE:  filed  26  June 
1995.//Patent  application  08/499,338: 
LOW  POWER  TRANSMITTER 
PROVIDING  SELECTABLE 
WAVEFORM  GENERATION:  filed  7 
July  1995.//Patent  application  08/ 
505,547:  FORCE  AMPLIFIED 
CHEMICAL  AND  BIOLOGICAL 
SENSOR:  filed  21  July  1995.//Patent 
application  08/514,464:  METHOD  AND 
SYSTEM  FOR  DETECTING  OBJECTS 
AT  OR  BELOW  THE  WATERS 
SURFACE:  filed  9  September  1995.// 
Patent  application  08/514,573: 
SPOTTING  ROUND  BORE  ALIGNMENT 
MECHANISM  FOR  ROCKET 
LAUNCHER:  filed  14  August  1995.// 
Patent  application  08/514,575: 
SHOULDER-LAUNCHED  MULTIPLE- 
PURPOSE  ASSAULT  WEAPON:  filed  30 
October  1995.//Patent  application  08/ 
514,576:  SINGLE  SPRING  BOLT  LOCK 
AND  CARTRIDGE  EJECTOR;  filed  14 
August  1996. //Patent  application  08/ 
514,883:  SINGLE  TRIGGER  DUAL 
FIRING  MECHANISM;  filed  14  August 
1995.//Patent  application  08/514,885: 
COMBINATION  OPTICAL  AND  IRON 
SIGHT  SYSTEM  FOR  ROCKET 
LAuIjCHER;  filed  14  August  1995.// 
Patent  application  08/521.380: 
APPARATUS  AND  METHOD  FOR 
FLOATING  A  TOWED  DEVICE  FROM  A 
SUBMERGED  VEHICLE:  filed  16  August 
1995.//Patent  application  08/530.462: 
UNDERWATER  VEHICLE  SONAR 
SYSTEM  WITH  EXTENDIBLE  ARRAY; 
filed  6  December  1995. //Patent 
application  08/530.463:  INTERFACE 
MODULE  FOR  A  TOWED  ARRAY;  filed 
8  December  1995.//Patent  application 
08/530,464:  OCEANOGRAPHIC 
SENSOR  SUITE  WET  WELL  SYSTEM; 
filed  8  December  1995.//Patent 
application  08/533.161:  METHOD  AND 
APPARATUS  FOR  SEGMENTING  A 
SPEECH  WAVEFORM;  filed  7  "^ 

November  1995  .//Patent  application  08/ 
538.266:  NON-ARCING  CLAMP  FOR 
AUTOMOTIVE  BATTERY  JUMPER 
CABLES:  filed  3  October  1995.//Patent 
application  08/540,607:  UNMANNED 
UNDERSEA  VEHICLE  INCLUDING 
KEEL-MOUNTED  PAYLOAD 
DEPLOYMENT  ARRANGEMENT  WITH 
PAYLOAD  COMPARTMENT 
FLOODING  ARRANGEMENT  TO 
MAINTAIN  AXI-SYMMETRICAL  MASS 
DISTRIBUTION:  filed  11  October  1995./ 
/Patent  application  08/540,608: 
UNMANNED  UNDERSEA  VEHICLE 
WITH  ERECTABLE  SENSOR  MAST 
FOR  OBTAINING  POSITION  AND 
ENVIRONMENTAL  VEHICLE  STATUS: 
filed  11  October  1995.//Patent 
application  08/540,609:  SYSTEM  FOR 
DEPLOYING  WEAPONS  CARRIED  IN 
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AN  ANNULAR  CONFIGURATICW  IN  A 
UUV;  filed  11  October  1995.//Patent 
application  08/540,610:  UNMANNED 
UNDERSEA  WEAPON  DEPLOYMENT 
STRUCTURE  WITH  CYLINDRICAL 
PAYLOAD  CONFIGURATION;  filed  11 
October  1995.//Patent  application  08/ 
540,612:  UNMANNED  UNDERSEA 
VEHICLE  WITH  KEEL-MOUNTED 
PAYLOAD  DEPLOYMENT  SYSTEM; 
filed  11  October  1995.//Patent 
application  08/540,613:  UNMANNED 
UNDERSEA  WEAPON  DEPLOYMENT 
STRUCTURE  WITH  CYLINDRICAL 
PAYLOAD  DEPLOYMENT  SYSTEM; 
filed  11  October  1996.//Patent 
applicaUon  08/543.412:  CONDUCTIVE 
POLYMER  COATED  FABRICS  FOR 
CHEMICAL  SENSING;  filed  16  October 
1995.//Patent  application  08/550,039: 
TWO-PHASE-FLOW  MUFFLER  IN  A 
ROTATING  SHAPT;  filed  30  October 
1995.//Patent  application  08/551,081: 
SYSTEM  FOR  DETERMINING  AN 
INTERIOR  OR  EXTERIOR  ACOUSTIC 
NOISE  LEVEL  OF  AN  ENCLOSED 
STRUCTURE  AND  NOISE  REDUCTION 
DEVICE  INCORPORATING  SUCH 
SYSTEM;  filed  31  October  1995.//Patent 
applicaUon  08/551.214:  THERMAL 
BOND  SYSTEM;  filed  31  October  1995./ 
/Patent  application  08/551.725:  FIBER 
OPTICAL  DATA  INTERFACE  SYSTEM; 
filed  25  October  1995.//Patent 
application  08/556,301:  SYSTEM  AND 
METHOD  FOR  ACOUSTICALLY 
IMAGING  AN  UNDERGROUND  TANK; 
filed  7  November  1995.//Patent 
application  08/558,313:  MAKING 
AGGREGATES  AND  ARTICLES  MADE 
THERE-FROM;  filed  15  November 
1995.//Patent  application  08/558,998: 
BISTABLE  PHOTOCONDUCnVE 
SWITCHES  PARTICULARLY  SUITED 
FOR  FREQUENCY-AGILE,  RADIO-     ■ 
FREQUENCY  SOURCES;  filed  16 
November  1995. //Patent  application  08/ 
5«B,548:  MULTIPLE  STRAP  CARRIER; 
filed  17  November  1995.//Patent 
application  08/562,919:  OPTICAL 
CORRELATOR  USING  SPATL\L  UGHT 
MODULATOR;  filed  27  November 
1995.//Patent  application  08/562,920: 
OPTICAL  CORRELATOR  USING 
OPTICAL  DELAY  LOOPS;  filed  27 
November  1995.//Patent  application  08/ 
565,487:  METHOD  OF  CONTROLLING 
A  SUPERCONDUCTOR;  filed  30 
November  1995.//Patent  application  08/ 
568.859:  METHOD  AND  APPARATUS 
FOR  SIDE  PUMPING  AN  OPTICAL 
FIBER;  filed  7  December  1995.//Patent 
application  08/570,466:  SYSTEM 
LEVEL  AID  FOR  TROUBLESHOOTING 
(SLATl;  filed  9  November  1995. //Patent 
application  08/572,389:  FIBER  OPTIC 
INFRARED  CONE  PENETROMETER 
SYSTEM;  filed  14  December  1995.// 


Patent  application  08/583,912: 
DISPLACEMENT  ASSAY  ON  A 
POROUS  MEMBRANE;  filed  11  Janimry 
1996.//Patent  application  08/587,412: 
BLADDER  ASSEMBLY  FOR 
RETAINING  FLUID  UNDER  PRESSURE; 
filed  17  January  1996.//Patent 
application  08/587,766:  METHOD  AND 
SYSTEM  FOR  DETERMINING  AXIAL 
MODULUS;  filed  18  December  1995.// 
Patent  application  08/587,798: 
INTERNAL  GELATION  METHOD  FOR 
FORMING  MULTIPLAYER 
MICROSPHERES  AND  PRODUCT 
THEREOF;  filed  26  December  1995.// 
Patent  application  08/591,181:  DRAG 
REDUCTION  POLYMER  EJECTION 
SYSTEM  FOR  UNDERWATER 
VEHICLE;  filed  16  January  1996.//Patent 
application  08/591,183:  SUBMARINE 
DEPLOYED  SEA-STATE  SENSOR;  filed 
16  January  1996. //Patent  application  08/ 
591,184:  BUOYANT  TEST  VEHICLE 
POLYMER  EJECTION  NOSE 
ASSEMBLY;  filed  16  January  1996.// 
Patent  application  08/591,187: 
INTEGRATED  MOTOR/MARINE 
PROPULSOR  WITH  PERMANENT 
MAGNET  BLADES;  filed  21  December 
1995.//Patent  application  08/591,691: 
OPTICAL  FIBER  WITH  HIGH 
ACCELERATION  SENSmVITY  AND 
LOW  PRESSURE  SENSmVlTY  FOR 
USE  IN  SPATL\LLY  AVERAGING 
FIBER  OPTIC  ACCELEROMETER 
SENSORS;  filed  24  January  1996.// 
Patent  application  08/594,825: 
ACOUSTIC  TRANSDUCER;  filed  11 
December  1995.//Patent  application  08/ 
594.975:  ADHESION  ENHANCEMENT 
FOR  UNDERPLATING  PROBLEM;  filed 
31  January  1996.//Patent  application  08/ 
598.677:  THERMOLUMINESCENCE 
RADL\TION  DOSIMETRY  USING 
TRANSPARENT  GLASS  CONTAINING 
NANOCRYSTALLINE  PHOSPHOR; 
filed  8  February  1996.//Patent 
application  08/599.391:  SHOULDER- 
LAUNCHED  MULTI-PURPOSE 
ASSAULT  WEAPON  WITH  A 
REMOVABLE  ROCKET  TUBE  AND 
SPOTTER  BARREL;  filed  8  December 
1995.//Patent  application  08/601,560: 
SITE-CONTROLLED  LOCKING  DEVICE. 
SPECIFICATION;  filed  14  February 
1996.//Patent  application  08/603.296: 
SYNTHESIS  OF  UNAGGLOMERATED 
METAL  NANO-P ARTICLES  AT 
MEMBRANE  INTERFACE;  filed  25  July 
1995.//Patent  application  08/604.144: 
CABLE  INTEGRITY  TESTER;  filed  20 
February  1996.//Patent  application  08/ 
605 .233 :  PORTABLE  ACOUSTIC     ' 
TURBULENCE  DETECTOR;  filed  2 
February  1996. //Patent  application  08/ 
605,235:  SUBMERGIBLE  TOWED  BODY 
SYSTEM;  filed  2  February  1996.//Patent 
application  08/605,243:  BRISK 


MANEUVERING  DEVICE  FOR 
UNDERSEA  VEHICLES;  filed  12 
February  1996.//Patent  application  08/ 
605,290:  ROTARY  PUMP  SYSTEM; 
filed  17  January  1996.//Patent 
application  08/605,291: 
PHOTOELASTIC  STRESS  SENSOR; 
filed  17  January  1996.//Patent 
application  08/605,292:  SYSTEM  FOR 
ASSESSING  STOCHASTIC 
PROPERTIES  OF  SIGNALS 
REPRESENTING  THREE  ITEMS  OF 
MUTUALLY  ORTHOGONAL 
MEASUREMENT  INFORMATION;  filed 
17  January  1996.//Patent  application  08/ 
605.311:  METHOD  AND  APPARATUS 
FOR  OPTIMAL  GUIDANCE;  filed  7 
February  1996. //Patent  application  08/ 
605,312:  TEMPERATURE  CONTROL 
VALVE  WITHOUT  MOVING  PARTS; 
filed  7  February  1996.//Patent 
applicaUon  08/605.313:  UNDERWATER 
VEHICLE  AND  A  FIN  ASSEMBLY 
THEREFOR;  filed  7  February  1996.// 
Patent  applicaUon  08/605,314: 
METHOD  AND  APPARATUiS  FOR 
AVOIDING  DETECTION  BY  A  THREAT 
PROJECTILE;  filed  7  February  1996.// 
Patent  applicaUon  08/605,315: 
CIRCUMFERENTL\L  CIRCULATION 
CONTROL  SYSTEM;  filed  7  February 
1996.//Patent  application  08/606.107: 
ROBUST,  NONTOXIC,  ANTIFOULING 
POLYMER;  filed  23  February  1996.//  ' 
Patent  applicaUon  08/613,747: 
APPARATUS  AND  METHOD  FOR 
COMPUTING  UNSTEADY  FLOWS  BY 
DIRECT  SOLUTION  OF  THE 
VORTICITY  EQUATION;  filed  22 
February  1996.//Patent  application  08/ 
«13.771:  METHOD  AND  APP/UIATUS 
FOR  SEPARATING  PARTICULATE 
MATTER  FROM  A  FLUID;  filed  28 
February  1996.//Patent  applicaUon  08/ 
613,772:  METHOD  AND  APPARATUS 
FOR  SEPARATING  SUSPENDED 
PARTICLES  FROM  A  FLOWING  FLUID; 
filed  28  February  1996.//Patent 
applicaUon  08/613,809:  COMBINATION 
MOTOR  AND  PUMP  ASSEMBLY;  filed 
6  March  1996.//Patent  applicaUon  08/ 
613,814:  SEALING  APPARATUS  FOR 
EXCLUSION  OF  WATER  FROM 
UNDERWATER  GUN  BARRELS;  filed  3 
March  1996. //Patent  application  08/ 
615,348:  CHEMICAL  WARFARE 
AGENT  DECONTAMINANT 
SOLUTION  USING  QUATERNARY 
AMMONIUM  COMPLEXES;  filed  15 
March  1996.//Patent  application  08/ 
621.149:  FLUOROALIPHATIC 
CYANATE  RESINS  FOR  LOW 
DIELECTRIC  APPUCATIONS;  filed  21 
March  1996.//Patent  applicaUon  08/ 
621,404:  LOW  TEMPERATURE 
CATALYTIC  DESULFURIZATION  OF 
CARBON-BASED  MATERL\L,  AND 
THE  USE  OF  LOW  SULFUR-CONTENT 
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CARBON  IN  POWER  SOURCE 
APPUCATIONS;  filed  25  March  1996./ 
/Patent  application  08/624,833:  ULTRA- 
BROADBAND  HYDROPHONE;  filed  22 
March  1996.//Patent  application  08/ 
624,835:  ACOUSTIC  ELEMENT  TESTER 
FOR  AN  ARRAY  OF  HYDROPHONES; 
filed  22  March  1996.//Patent  application 
08/641,018:  SYSTEM  AND  METHOD 
FOR  DATA  COMPRESSION;  filed  15 
April  1996. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
R-J.  Erickson.  Staff  Patent  Attorney, 
Office  of  Naval  Research  (Code  OOCC), 
Arlington,  VA  22217-5660,  telephone 
(703)696-4001. 

Dated:  December  6, 1996. 
D.E.  Koenig, 

LCDH,  JAGC,  USN.  Federal  Register  Uaison 
Officer. 

IFR  Doc.  96-31922  Filed  12-16-96;  8:45  am] 

BtLUNS  COOe  3«10-FF-P 


DEPARTMENT  OF  ENERGY 

DOE  Implementation  Plan  for 
Recommendation  96-1  of  the  Defense 
Nuclear  Facilities  Safety  Board,  In- 
Tank  Precipitation  System  at  the 
Savannah  River  Site 

AGENCY:  IDepartment  of  Energy. 
ACTION:  Notice. 

SUMMARY:  The  Defense  Nuclear 
Facilities  Safety  Board  published 
Recommendation  96-1,  concerning  the 
In-Tank  Precipitation  System  at  the 
Savannah  River  Site,  in  the  Federal 
Register  on  August  23, 1996  (61  FR 
43534).  Section  315(e)  of  the  Atomic 
Energy  Act  of  1954,  as  amended,  42 
U.S.C.  2286d(e)  requires  the  Department 
of  Energy  to  transmit  an  implementation 
plan  to  the  Defense  Nuclear  Facilities 
Safety  Board  after  acceptance  of  the 
Recommendation  by  the  Secretary.  The 
Department's  implementation  plan  was 
sent  to  the  Defense  Nuclear  Facilities 
Safety  Board  on  November  12, 1996, 
and  i^  available  for  review  in  the 
Department  of  Energy  Public  Reading 
Rooms. 

DATES:  Comments,  or  views  concerning 
the  implementation  plan  are  due  on  or 
before  January  16, 1997. 
ADDRESSES:  Send  Comments,  data,  or 
views  concerning  the  implementation 
plan  to:  Department  of  Energy, 
Savannah  River  Operations  Office,  Road 
1,  Aiken,  South  Carolina  29801. 
Attention:  Mr.  Lee  Watkins,  Assistant 
Manager  for  High  Level  Waste. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Lee  Watkins,  Assistant  Manager  for 
High  Level  Waste,  Department  of 
Energy,  Savannah  River  Operations 


Office,  Road  1,  Aiken,  South  Carolina 
29801. 

Issued  in  Washington,  D.C.  on  November 
26, 1996. 

Mark  B.  Whitakar,  Jr., 

Departmental  Representative  to  the  Defense 
Nuclear  Facilities  Safety  Board. 

November  12, 1996. 
The  Honorable  John  T.  Conway, 
Chairman,  Defense  Nuclear  Facilities  Safety 
Board,  625  Indiana  Avenue,  N.W.,  Suite 
700,  Washington,  D.C.  20004 

Dear  Mr.  Chairman:  This  letter  forwards 
the  Department's  implementation  plan  for 
addressing  the  issues  raised  in  the  Defense 
Nuclear  Facilities  Safety  Board's 
liecommendation  96-1. 

The  implementation  plan  presents  a 
comprehensive  strategy  to  resolve  the  safety 
issues  related  to  the  benzene  generation  at 
the  In-Tank  Precipitation  Facility.  The 
implementation  plan  addresses  ttiree  maior 
areas  of  investigation  regarding  the  chemical 
and  physical  mechanisms  of  benzene 
generation,  retention,  and  release.  The 
consolidation  and  evaluation  of  the  specific 
laboratory  tests  will  provide  the  information 
necessary  to  revise  the  Authorization  Basis 
and  indicate  any  modifications  needed  to 
resume  full  operation  of  the  facility. 

The  implementation  plan  was  prepared  by 
Mr.  Lee  Watlcins,  Assistant  Manager  for  High 
Level  Waste,  Savannah  River  Operations 
Office,  in  coordination  with  senior 
Department  managers  and  Defense  Nuclear 
Facilities  Safety  Board  staff.  We  appreciate 
your  staffs  dedication  and  support  of  the 
development  of  this  plan. 

Sincerely, 
Hazel  R.  O'Leary 
|FR  Doc.  96-31960  Filed  12-16-96: 8:45  ami 

WUINO  CODE  64S0-01-4I 


DOE  Response  to  Recommendation 
96-1  of  the  Defense  Nuclear  Facilities 
Safety  Board,  In-Tank  Precipitation 
System  of  tt>e  Savannah  River  Site 

AGENCY:  I>epartment  of  Energy. 
ACTION:  Notice. 

SUHMIARY:  The  Defense  Nuclear 
Facilities  Safety  Board  published 
Recommendation  96-1,  concerning  the 
In-Tank  Precipitation  System  at  the 
Savannah  River  Site,  in  the  Federal 
Register  on  August  23, 1996  (61  FR 
43534).  Section  315(b)  of  the  Atomic 
Energy  Act  of  1954,  as  amended,  42 
U.S.C.  2286d(b)  requires  the  Department 
of  Energy  to  transmit  a  response  to  the 
Defense  Nuclear  Facilities  Safety  Board 
by  October  7, 1996.  The  Secretary's 
response  follows: 
DATES:  Comments,  data,  views,  or 
arguments  concerning  the  Secretary's 
response  are  due  on  or  before  January 
16, 1997. 

ADDRESSES:  Send  comments,  data, 
views,  or  arguments  concerning  the 


Secretary's  response  to:  Defense  Nuclear' 
Facilities  Safety  Board,  625  Indiana 
Avenue,  NW,  Suite  700,  Washington, 
D.C.  20004. 

FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Lee  Watkins,  Assistant  Manager  for 
High  Level  Waste,  Department  of 
Energy,  Savannah  River  Operations 
Office,  Road  1,  Aiken,  South  Carolina 
29801. 

Issued  in  Washington,  D.Q,  on  October  8, 
1996. 

Mark  B.  Whitaker, 

Departmental  Representative  to  the  Defense 
Nuclear  Facilities  Safety  Board. 

September  16, 1996. 
The  Honorable  John  T.  Conway, 
Chairman,  Defense  Nuclear  Facilities  Safety 
Board,  625  Indiana  Avenue,  N.W.,  Suite 
700,  Washington,  D.C.  20004. 

Dear  Mr.  Chairman:  Ttiank  you  for  your 
August  14, 1996,  letter  transmiuing  the 
Defense  Nuclear  Facilities  Safety  Board's 
Recommendation  96-1.  The  Department 
accepts  Recommendation  96-1. 

Safe  operation  of  the  In-Tank  Precipitation 
System  is  vital  to  the  success  of  the  entire 
high-level  waste  system  at  the  Savannah 
River  Site,  and  an  adequate  understanding  of 
benzene  generation  and  release  is  necessary 
for  safe  operation.  We  appreciate  your  offier 
to  allocate  priority  resources  to  join  in  the 
expedited  development  of  a  mutually 
acceptable  Implementation  Plan,  and  we  look 
forward  to  your  assistance  in  this  matter. 

The  Savannah  River  Operations  Office  has 
directed  that  necessary  modifications  are 
completed  and  approval  of  a  revised  safety 
basis  be  obtained  prior  to  resuming  process 
operations  of  the  In-Tank  Precipitation 
System.  Discussions  between  the  .Board, 
Board  staff  members,  and  Savannah  River 
personnel  on  August  28. 1996.  were 
beneficial  in  clarifying  expectations  for 

•  The  identification  of  catalysts  that 
contribute  to  benzene  generation  in  the 
bcility; 

•  Investigation  of  the  chemical  and 
physical  mechanisms  that  could  influence 
the  retention  or  release  Of  benzene  in  the 
waste  slurry; 

•  Adequacy  of  safety  measures,  including 
the  Authorization  Basis,  for  in-plant  testing 
and  full  operation  of  the  system:  and 

•  Laboratory  testing  to  improve  the 
understanding  of  the  tetraphenylborate 
chemistry  in  the  waste  slurries. 

As  stated  in  the  Recommendation,  the 
Department  and  Westinghouse  Savannah 
River  Company  have  brought  substantial 
expertise  to  bear  on  understanding  the 
science  of  the  In-Tank  Precipitation  System 
process,  and  we  will  continue  to  do  so  as  we 
work  to  ensure  a  successful  resolution  of  this 
Reconunendation . 

Given  the  site-specific  nature  of  the 
Recommendation,  I  have  designated  Mr.  Lee 
Watkins,  the  Assistant  Manager  for  High 
Level  Waste.  Savannah  River  Operations 
Office,  as  the  responsible  manager  for  the 
preparation  of  the  Implementation  Plan.  Mr. 
Watkins  can  be  reached  on  (803)  208-6053. 
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Sincerely. 
Hazel  R.  O'Leary 
(FR  Doc  96-31961  Filed  12-16-96;  8:45  am) 

■NJJNa  COOC  M80-01-M 


Office  of  Energy  Efficiency  and 
Renewable  Energy 

Energy  Conservation  Program  for 
Consumer  Products:  Meeting  of  the 
Advisory  Committee  on  Appliance 
Energy  Efficiency  Standards 

AGENCY:  Office  of  Energy  Efficiency  and 

Renewable  Energy,  Etepartment  of 

Energy. 

ACDOM:  Notice  of  meeting  of  the 

Advisory  Committee  on  Appliance 

Energy  Efficiency  Standards. 

SUMMARY:  The  Department  of  Energy 
(the  Department  or  EXDE)  will  hold  a 
meeting  of  the  Advisory  Committee  on 
Appliance  Energy  Efficiency.  The 
Department  will  consider  the 
information  and  comments  received  at 
this  meeting  in  preparation  of  its 
rulemalcings.  All  persons  are  hereby 
given  notice  of  the  first  meeting  of  the 
Advisory  Committee  on  Appliance 
Energy  Efficiency  Standards. 
DATES:  The  first  meeting  of  the  advisory 
committee  will  be  held  on  Wednesday, 
January  8, 1997,  from  8:30  a.m.  to  4:30 
p.m. 

ADDRESSES:  The  Advisory  Committee 
meeting  will  be  held  at  the  Embassy 
Row  Hotel,  2015  Massachusetts  Avenue, 
N.W.,  Washington  D.C.  20036, 
(202)265-1600.  Rooms  are  available  at 
the  discounted  government  rate. 

Copies  of  the  Committee's  charter  and 
this  notice  may  be  viewed  at  the  EXDE 
Freedom  of  Information  Reading  Room, 
Forrestal  Building,  Room  lE-190, 1000 
hidependence  Avenue,  SW. 
Washington.  DC  20585.  (202)  586-6020 
between  the  hours  of  9  a.m.  and  4  p.m. 
Monday  through  Friday,  except  Federal 
holidays. 

FOR  FURTHER  INFORMATION  CONTACT: 
Kathi  Epping,  U.S.  Department  of 
Energy,  Office  of  Energy  Efficiency 
and  Renewable  Energy,  Forrestal 
Building,  Mail  Station  EE-43, 1000 
Independence  Avenue,  SW., 
Washington,  DC  20585-0121,  (202) 
586-7425 
Michael  McCabe,  U.S.  Department  of 
Energy,  Office  of  Energy  Efficiency 
and  Renewable  Energy,  Forrestal 
Building,  Mail  Station  EE-43, 1000 
Independence  Avenue,  SW., 
Washington.  DC  20585-0121.  (202) 
586-9127 
SUPPLEMENTARY  INFORMATION:  The 
Energy  PoUcy  and  Conservation  Act,  as 


amended  by  the  National  Energy  Policy 
Conservation  Act,  the  National 
Appliance  Energy  Conservation  Act.  the 
National  Appliance  Energy 
Conservation  Amendments  of  1988.  and 
the  Energy  Policy  Act  of  1992, 
prescribes  energy  conservation 
standards  for  certain  major  appliances 
and  equipment  and  requires  the 
Department  of  Energy  to  administer  an 
energy  conservation  program  for  the 
products.  Recent  appliance  rulemakings 
have  highlighied  the  need  to  address  a 
number  of  complex  issues  concerning 
the  impact  of  standards  on  consumers 
and  manufacturers.  In  response  to  these 
issues,  the  Department  initiated  a 
comprehensive  process  improvement 
effort  to  examine,  through  a  series  of 
stakeholder  meetings  and  interviews, 
issues  surrounding  the  appliance 
standards  program.  On  March  19-20. 
1996,  the  Department  held  a  workshop 
to  discuss  the  initial  Bndings  from  these 
meetings  and  interviews.  Discussion 
topics  included  the  planning  and 
prioritization  process,  data  collection 
and  analysis,  and  decision  making 
criteria.  On  June  14. 1996,  the 
Department  held  the  first  prioritization 
public  workshop  to  discuss  criteria  to  be 
used  in  planning  and  prioritizing  future 
rules.  On  July  15, 1996,  DOE  issued  10 
CFR  Part  430  Procedures  for 
Consideration  of  New  or  Revised  Energy 
Conservation  Standards  for  Consumer 
Products  final  rule  (interpretive  rule) 
resulting  from  the  process  improvement 
effort. 

The  establishment  of  an  Advisory 
Committee  was  one  of  the  primary 
recommendations  of  this  effort.  The 
Committee  will  serve  to  improve  the 
quality  of  the  Appliance  Energy 
Efficiency  Standards  rulemaking 
process  and  serve  as  a  vehicle  for 
evaluation  and  refinement  of  the 
appliance  standards  rulemaking 
process.  The  Committee  will  provide  an 
official,  organized  forum  for  a  diverse 
set  of  interested  stakeholders  to  provide 
the  Department  with  advice, 
information,  and  recommendations  on 
the  appliance  standards  rulemaking 
process.  Some  of  the  major  objectives  of 
the  process  improvement  are  to  seek 
early  involvement  of  stakeholders, 
increase  predictability  of  the  rulemaldng 
timetable,  increase  use  of  technically 
adept  individuals,  eliminate  impractical 
or  problematic  designs  early  in  the 
process,  consider  alternatives  to 
standards,  support  consensus 
rulemaking,  reduce  the  time  and  cost  of 
developing  standards,  and  enhance  the 
analysis  of  the  standards'  impacts. 

The  Committee  will  evaluate  the 
development,  implementation,  and 
workability  of  the  new  rulemaking 


process.  The  Committee  will  serve  as 
the  focal  point  for  discussion  of  the 
desirability  of  making  changes  to  the 
procedures,  interpretations,  and  policies 
set  out  in  the  interpretative  rule  and  on 
cross  cutting  analytical  issues  affecting 
all  product  standards. 

The  Committee  members  were  chosen 
to  ensure  an  appropriately  balanced 
membership  to  bring  into  account  a 
diversity  of  viewpoints,  including 
representatives  from  manufacturer  trade 
associations,  energy  conservation 
advocates,  utiUties,  state  energy  offices, 
consumers,  and  others  who  may 
significantly  contribute  to  the 
deliberations  of  the  committee. 

The  first  advisory  committee  meeting 
will  be  professionally  facilitated.  Copies 
of  the  draft  agenda  are  available  upon 
request  by  calling  one  of  the  individuals 
listed  below. 

A  copy  of  the  workshop  transcript 
will  be  available  in  the  DOE  public 
reading  room  approximately  10  days 
after  the  workshop. 

Please  notify  either  Kathi  Epping, 
(202)586-7425,  or  Sandy  Beall. 
(202)586-7574  of  your  intention  to 
attend  the  advisory  committee  meeting. 

Issued  in  Washington,  DC.  December  11, 
1996. 

Brian  T.  Castelli. 

Chief  of  Staff ,  Energy  Efficiency  and 
Renewable  Energy. 
(PR  Doc.  96-31962  Filed  12-16-96;  8:45  am) 

BHJJNQCOOE  MSfr-OI-P 


Federal  Energy  Regulatory 
Commission 

[Docket  No.  CP97-1 38-000] 

Columbia  Gulf  Transmission 
Company;  Notice  of  Application 

December  11, 1996. 

Take  notice  that  on  December  5. 1996. 
Columbia  Gulf  Transmission  Company 
(CGT).  2603  Augusta,  Suite  125, 
Houston.  Texas  77210-4621,  filed  in 
Docket  No.  CP97-1 38-000,  an 
application  pursuant  to  Section  7(b)  of 
the  Natural  Gas  Act  for  permission  and 
approval  to  abandon  an  exchange 
interconnection  and  related  facilities 
vfixh  Tennessee  Gas  Pipeline  Company 
(Tennessee),  which  were  authorized  in 
Docket  No.  CP64-141,  all  as  more  fully 
set  forth  in  the  application  on  file  with 
the  Commission  and  open  to  public 
inspection. 

CGT  proposes  to  abandon  an 
exchange  interconnection  with 
Tennessee  located  in  La  Salle  Parish. 
Louisiana.  CGT  states  that  the  facilities 
proposed  for  abandonment  were 
constructed  in  1965  as  an  emergency 
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inteiconnection  between  the  pipeline 
systems  of  CGT  and  Tennessee.  CGT 
asserts  that  as  a  result  of  existing 
operations  of  the  pipeline  systems  and 
the  existence  of  a  similar  emergency 
interconnection  located  in  Rowan 
County.  Kentucky,  the  facilities 
proposed  for  abandonment  are  no  longer 
needed.  CGT  further  asserts  that  the 
proposed  abandonment  will  have  no 
impact  on  any  existing  customer. 

Any  person  desiring  to  be  heard  or  to 
make  protest  with  reference  to  said 
application  should  on  or  before  January 
2. 1997.  file  with  the  Federal  Energy 
Regulatory  Commission.  Washington. 
D.C.  20426.  a  motion  to  intervene  or  a 
protest  in  accordance  with  the 
requirements  of  the  Commission's  Rules 
of  Practice  and  Procedure  (18  CFR 
385.214  or  385.211]  and  the  Regulations 
under  the  Natural  Gas  Act  (18  CFR 
157.10).  All  protests  filed  with  the 
Commission  urill  be  considered  by  it  in 
determining  the  appropriate  action  to  be 
taken  but  will  not  serve  to  make  the 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
to  a  proceeding  or  to  participate  as  a 
party  in  any  hearing  therein  must  file  a 
motion  to  intervene  in  accordance  with 
the  Commission's  Rules. 

Take  further  notice  that,  pursuant  to 
the  authority  contained  in  and  subject  to 
the  jurisdiction  conferred  upon  the 
Federal  Energy  Regulatory  Commission 
by  Sections  7  and  15  of  the  Natural  Gas 
Act  and  the  Commission's  Rules  of 
Practice  and  Procedure,  a  hearing  will 
be  held  without  further  notice  before  the 
Commission  or  its  designee  on  this 
application  if  no  motion  to  intervene  is 
filed  within  the  time  required  therein,  if 
the  Commission  on  its  ovm  review  of 
the  matter  finds  that  permission  and 
approval  for  the  proposed  abandonment 
required  by  the  public  convenience  and 
necessity.  If  a  motion  for  leave  to 
intervene  istimely  filed,  or  if  the 
Commission  on  its  own  motion  believes 
that  a  formal  hearing  is  reqmred,  further 
notice  of  such  hearing  vnll  be  duly 
given. 

Under  the  procedvire  provided  for. 
unless  otherwise  advised,  it  will  be 
unnecessary  for  CGT  to  appear  or  be 
represented  at  the  hearing. 
Linwood  A.  Watson,  Jr., 
Acting  Secretary. 
[FR  Doc.  96-31901  Filed  12-16-96;  8:45  am) 

BILUNQ  CODE  6717-01-M 


[Proiect  No.  2145-029  and  Docket  No. 
EL97-12-O00] 

Public  utility  District  No.  1  of  Chelan 
County,  Washington;  Notice  of  Petition 
for  Declaratory  Order  or  in  the 
Alternative  Application  for  Approval  of 
Contracts  for  ttie  Sale  of  Power  for  a 
Period  Extending  Beyond  the  Term  of 
the  License 

December  11, 1996. 

On  November  22. 1996.  pursuant  to 
Rule  207  of  the  Commission's 
regulations.  18  CFR  385.207.  and 
Section  22  of  the  Federal  Power  Act.  16 
U.S.C.  815,  Public  Utility  District  No.  1 
of  Chelan  County.  Washington  (Chelan 
County  PUD),  petitioned  for  a 
declaratory  order  that  the  Commission 
had  in  1968  implicitly  approved  power 
sales  contracts  for  project  power 
extending  beyond  the  license  term,  or  in 
the  alternative  requested  that  the 
Commission  now  approve  these  power 
sales  contracts  for  approximately  five 
years  beyond  2006  expiration  date  of  the 
license.  The  Rocky  Reach  Project  No. 
2145  is  located  on  the  Columbia  River 
in  Chelan  and  Douglas  Counties, 
Washington. 

Section  22  provides  that  contracts  for 
the  sale  and  delivery  of  power  for 
periods  extending  beyond  the 
termination  date  of  a  license  may  be 
entered  into  upon  the  joint  approval  of 
the  Commission  and  the  appropriate 
state  public  service  Commission  or 
other  similar  authority  in  the  state  in 
which  the  sale  or  delivery  of  power  is 
made.  Chelan  County  PUD  states  in  its 
application  that  Commission  approval 
of  the  Rocky  Reach  Project  power  sales 
contracts  is  in  the  public  interest 
because  the  revenues  irom  those 
contracts  have  been  pledged  to  secure 
repayment  of  bonds  that  Chelan  County 
PUD  issued  to  finance  construction  of 
the  Rocky  Reach  Project  and  that  the 
contracts  were  essential  to  the 
development  of  the  project. 

Anyone  may  submit  comments,  a 
protest,  or  a  motion  to  intervene  in 
accordance  with  the  requirements  of  the 
Commission's  Rules  of  practice  and 
procedure,  18  CFR  385.210,  385.211. 
385.214.  In  determining  the  appropriate 
action  to  take,  the  Commission  will 
consider  all  protests  and  other 
comments,  but  only  those  who  file  a 
motion  to  intervene  in  accordance  with 
the  Commission's  rules  may  become  a 
party  to  the  proceeding.  Comments, 
protests,  or  motions  to  intervene  must 
be  filed  by  (the  30th  day  following 
publication  of  this  notice  in  the  Federal 
Register];  must  bear  in  all  capital  letters 
the  title  "COMMENTS,"  "PROTESTS." 
or  "MOTION  TO  INTERVENE."  as 


applicable,  and  "Project  No.  2145-029 
and  EL97-12-000."  Send  the  filings 
(original  and  14  copies)  to:  The 
Secretary.  Federal  Energy  Regulatory 
Commission,  888  First  Street,  N.E., 
Washington,  D.C.  20426.  A  copy  of  any 
filing  must  also  be  served  upon  each 
representative  of  the  licensee  specified 
in  its  application. 
Linwood  A.  Watson,  Jr., 
Acting  Secretary. 
[FR  Doc.  96-31902  Filed  12-16-96;  8:45  am) 

BILLOIG  CODE  6717-01-M 


[Protect  No.  2596-003  and  Docket  No.  DI96- 
5-001] 

Rochester  Gas  &  Electric  Corp.;  Notice 
of  Availability  of  Navigability  Report 
for  the  Genesee  River,  Request  for 
Comments,  and  Notice  of  Pending 
Jurisdictional  inquiry 

December  11, 1996. 

Rochester  Gas  &  Electric  Corp.  (RG&E) 
filed  an  application  for  subsequent 
license  to  continue  operation  on  its 
Station  160  Project.  On  February  20, 
1996,  RG&E  filed  a  petition  for 
Declaratory  Order  requesting  that  the 
Commission  determine  whether  the 
project  is  subject  to  the  Commission's 
licensing  jimsdiction  pursuant  to 
Section  23(b)(1)  of  the  Federal  Power 
Act.  (FPA).i  The  facility.is  located  on 
the  Genesee  River,  in  Livingston 
County,  New  York. 

As  part  of  its  review  of  RG&E's 
relicensing  application,  and  the  petition 
for  Declaratory  Order,  staff  is 
investigating  Uie  jurisdictional  status  of 
the  project  and  has  prepared  a 
navigability  report  on  the  Genesee 
River. 

Before  making  its  decision,  the  staff 
will  accept  and  consider  comments  on 
the  navigability  report.  Comments  may 
be  filed  no  later  than  January  28, 1997. 

Jurisdiction:  Under  Section  23(b)(1)  of 
the  FPA,  a  license  is  required  for  a 
hydroelectric  project  if  it:  (1)  is  located 
on  navigable  waters  of  the  United 
States;  (2)  occupies  lands  or  reservations 
of  the  United  States;  (3)  uses  surplus 
water  on  waterpower  from  a  government 
dam;  or  (4)  is  located  on  a  non-navigable 
Commerce  Clause  stream,  affects  the 
interests  of  interstate  or  foreign 
commerce,  and  has  undergone 
construction  or  major  modifications 
after  August  26, 1935.^ 

Concurrent  v^th  the  publication  of 
this  notice,  all  persons  whose  names 
appear  on  the  official  mailing  list  for 
Rochester  Gas  &  Electric  Corp.'s 


'  16  use  191a-82Sr. 

»  See  Fannington  River  Power  Co.  v.  Federal 
Power  CommiMion.  45S  F.2d  W  (2d  Cii.  1972) 
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relicensing  proceedings  and  its  petition 
for  Declaratory  Order  will  receive  a 
copy  of  the  navigability  report. 
Additional  copies  are  available  for 
review  in  the  Public  Reference  Branch, 
Room  2A,  of  the  Commission's  offices  at 
888  First  Street,  N.E.,  Washington,  D.C. 
20426.  Comments  should  be  filed 
within  45  days  of  the  above  date  and 
should  reference  Project  No.  2596-003 
and  Docket  No.  DI96-5-001. 

Comments  on  the  navigability  report 
should  be  filed  with  Lois  D.  Cashell, 
Secretary,  Federal  Energy  Regulatory 
Commission  888  N.  Capitol  St..  N.E., 
Washington,  D.C.  20426.  Comments 
should  be  filed  by  January  28, 1997.  For 
further  information,  please  contact  Etta 
Foster  at  (202)  219-2679. 
Linwood  A.  Watson.  Jr., 
Acting  Secretary. 
IFR  Doc.  96-31903  Filed  12-1&-96:  8:45  am) 

BILUNQ  CODE  (TIT-OVM 

(Docket  No.  CP97-1 23-000] 

Sodthem  Natural  Gas  Company; 
Notice  of  Request  Under  Blanket      ^ 
Authorization  '^^ 

December  11. 1996. 

Take  notice  that  on  November  25, 
1996,  Southern  Natural  Gas  Company 
(Southern),  P.O.  Box  2563,  Birmingham, 
Alabama  35202-2563,  filed  in  the  above 
docket,  a  request  pursuant  to  Sections 
157.205  and  157.212  of  the 
Commission's  Regulations  under  the 
Natural  Gas  Act  for  authorization  to 
relocate  certain  delivery  point  facilities 
including  metering  and  appurtenant 
facilities  where  it  serves  Mississippi 
Valley  Gas  Company  (MVG).  Such 
relocation  is  proposed  to  be  performed 
by  Southern  under  Southern's  blanket 
certificate  issued  in  Docket  No.  CP82- 
40&-000,  all  as  more  fully  set  forth  in 
the  request  which  is  on  file  with  the 
Commission  and  o]>en  to  public 
inspection. 

Specifically,  Southern  proposes  to 
relocate  the  existing*meter  at  its  existing 
Clayton  Village  Delivery  Point  which  is 
currently  located  at  the  end  of  MVG's  2" 
Clayton  Village  Line.  It  stated  that 
Southern  proposes  to  relocate  the 
facilities  to  a  site  at  or  near  Mile  Post 
7.500  on  Southern's  6-inch  Starkville 
Lateral  Line  in  Oktibbeha  County, 
Mississippi.  The  estimated  cost  of  the 
relocation  of  the  delivery  point  fadUties 
is  approximately  $3,500.  The  new 
location  will  be  more  accessible  to 
Southern's  general  operations  in  this 
area  of  its  system. 

Southern  states  that  it  will  continue  to 
transport  gas  to  Clayton  Village  Delivery 
Point  pursuant  to  its  Rate  Schedule  FT 


and  its  Rate  Schedule  IT.  MVG  does  not 

propose  to  add  or  change  any 
transportation  demand  to  its  firm 
service  as  a  result  of  the  relocation  of 
the  delivery  point.  Southern  states  that 
the  installation  of  the  proposed  facilities 
will  have  no  adverse  impact  on  its  peak 
day  deliveries  or  firm  requirements. 

Any  person  or  the  Commission's  staff 
may,  within  45  days  after  issuance  of 
the  instant  notice  by  the  Commission, 
file  pursuant  to  Rule  214  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.214)  a  motion  to 
intervene  or  notice  of  intervention  and 
pursuant  to  Section  157.205  of  the 
Regulations  under  the  Natural  Gas  Act 
(18  CFR  157.205)  a  protest  to  the 
request.  If  no  protest  is  filed  within  the 
time  allowed  therefor,  the  proposed 
activity  is  deemed  to  be  authorized 
effective  on  the  day  after  the  time 
allowed  for  filing  a  protest. 

If  a  protest  is  filed  and  not  withdrawn 
within  30  days  after  the  time  allowed 
for  filing  a  protest,  the  instant  request 
shall  be  treated  as  an  application  for 
authorization  piu^uant  to  Section  7  of 
the  Natural  Gas  Act.  •  ~  -     . 

Linwood  A.  Watson,  Jr.,  .'n   -  -    . 

i^rt/n^  Secretary. 

[PR  Doc  96-31900  Filed  12-16-96;  8:45  am] 
MLUNQ  ooM  tnr-oi-M 


[Docket  No.  ER97-62&-000,  et  al.] 

Central  Vermont  Public  Service 
Corporation,  et  al.;  Electric  Rate  and  . 
Corporate  Regulation  Filings 

December  11, 1996. 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

1.  Central  Vermont  Public  Service 
Corporation 

(Docket  No.  ER97-625-000I     '- 

Take  notice  that  on  November  27, 
1996,  Central  Vermont  Public  Service 
Corporation  (CVPS),  tendered  for  filing 
the  Forecast  1997  Cost  Report  required 
under  Paragraph  Q-2  on  Original  Sheet 
No.  19  of  the  Rate  Schedule  FERC  No. 
135  (RS-2  rate  schedule)  under  which 
CVPS  sells  electric  power  to 
Connecticut  Valley  Electric  Company 
Inc.  (Customer).  CVPS  states  that  the 
Cost  Report  refiects  changes  to  the  RS- 
2  rate  schedule  which  were  approved  by 
the  Commission's  June  6, 1989  order  in 
Docket  No.  ER88-456-000. 

Comment  date:  December  26, 1996,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 


2.  Central  Vermont  Public  Service 
Corporation 

(Docket  No.  ER97-«26-000l 

Take  notice  that  on  November  27, 
1996.  Central  Vermont  Public  Service 
Corporation  (CVPS),  tendered  for  filing 
the  Forecast  1997  Cost  Report  required 
under  Article  2.3  on  Second  Revised 
Sheet  No.  18  of  FERC  Electric  Tariff, 
Original  Volume  No.  3.  of  CVPS  under 
which  CVPS  provides  transmission  and 
distribution  service  to  the  following 
Customers: 

Vermont  Electric  Cooperative,  Inc. 
Lyndonville  Electric  Department 
Village  of  Ludlow  Electric  Light  Department 
Village  of  Johnson  Water  and  Light 

De{}artment 
Village  of  Hyde  Park  Water  and  Light 

Department 
Rochester  Electric  Light  and  Power  Company 
Woodsville  Fire  District  Water  and  Light 

Department 

Comment  date:  December  26, 1996.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

3.  United  Illuminating  Company 

(Docket  No.  ER97-62  7-000] 

Take  notice  that  on  November  26, 
1996,  The  United  Illuminating  Company 
(UI)  submitted  for  informational 
piuposes  all  individual  Purchase 
Agreements  executed  under  UI's 
Wholesale  Electric  Sales  Tariff,  FERC 
Electric  Tariff,  Original  Volume  No.  2 
during  the  six-month  period  of  May  1, 
1996  to  October  31,  1996. 

Comment  date:  December  26, 1996,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

4.  Jersey  Central  Power  &  Light 
Company;  Metropolitan  Edison 
Company;  Pennsylvania  Electric 
Company 

(Docket  No.  ER97-628-000) 

Take  notice  that  on  November  26, 
1996,  GPU  Service,  Inc.  (GPU),  on 
behalf  of  Jersey  Central  Power  &  Light 
Company,  Metropolitan  Edison 
Company  and  Pennsylvania  Electric 
Company  (jointly  referred  to  as  GPU 
Energy),  filed  Service  Agreements 
between  GPU  and  Atlantic  Electric, 
Delmarva  Power  &  Light  Company, 
Heartland  Energy  Services,  Inc.,  New 
England  Power  Company,  and  The 
Power  Company  of  America,  LP. 
(Transmission  Customers).  These 
Service  Agreements  specify  that  the 
Transmission  Customers  have  agreed  to 
the  rates,  terms  and  conditions  of  the 
GPU  Companies'  open  access 
transmission  tariff  filed  on  July  9, 1996 
in  Docket  No.  OA96-1 14-000. 

GPU  requests  a  waiver  of  the 
Commission's  notice  requirements  for 
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good  cause  shown  and  an  effective  date 
of  November  13, 1996,  for  these  Service 
Agreements.  GPU  has  served  copies  of 
the  filing  aa  regulatory  agencies  in  New 
Jersey  and  Pennsylvania  and  on  the 
Transmission  Customers. 

Comment  date:  December  26,  1996,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

5.  Jersey  Central  Power  ft  Light 
Company;  Metropolitan  Ediran 
Company;  Pennsylvania  Electric 
Company 

[Docket  No.  ER97-630-000] 

Take  notice  that  on  November  27, 
1996,  GPU  Service.  Inc.  (GPU),  on 
behalf  of  Jersey  Central  Power  &  Light 
Company,  Metropolitan  Edison 
Company  and  Pennsylvania  Electric 
Company  (GPU  Energy),  filed  an 
executed  Service  Agreement  between 
GPU  and  Equitable  Power  Services 
Company  (EPSC),  dated  November  25, 
1996.  This  Service  Agreement  specifies 
that  EPSC  has  agreed  to  the  rates,  terms 
and  conditions  of  GPU  Energy's 
Operating  Capacity  and/ or  Energy  Sales 
Tariff  (Sales  Tariff)  designated  as  FERC 
Electric  Tariff,  Original  Voliune  No.  1. 
The  Sales  Tariff  was  accepted  by  the 
Conunission  by  letter  order  issued  on 
February  1, 1995  in  Jersey  Central  Power 
Er  Light  Co.,  Metropolitan  Edison  Co. 
and  Pennsylvania  Electric  Co.,  Docket 
No.  ER95-276-00aand  allows  GPU  and 
EPSC  to  enter  into  separately  scheduled 
transactions  under  which  GPU  Energy 
will  make  available  for  sale,  surplus 
operating  capacity  and/or  energy  at 
negotiated  rates  that  are  no  higher  than 
GPU  Energy's  cost  of  service. 

GPU  requests  a  waiver  of  the 
Commission's  notice  requirements  for 
good  cause  shown  £md  an  effective  date 
of  November  25, 1996  for  the  Service 
Agreement. 

GPU  has  served  copies  of  the  filing  on 
regulatory  agencies  in  New  Jersey  and 
Pennsylvania. 

Comment  date:  December  26, 1996,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

6.  The  Montana  Power  Company 

[Docket  No.  ER97-631-000I 

Take  notice  that  on  November  27, 
1996,  The  Montana  Power  Company 
(Montana),  tendered  for  filing  with  the 
Federal  Energy  Regulatory  Commission 
pursuant  to  18  CFR  35.13  Non-Firm 
Point-to-Point  Transmission  Service 
Agreements  with  Idaho  Power  Company 
(IPC);  PacifiCorp;  Portland  General 
Electric  Company  (PGE);  Puget  Sound 
Power  &  Light  Company  (Puget);  Sierra 
Pacific  Power  Company  (Sierra);  The 
Washington  Water  Power  Company 


(WWP)  and  Western  Area  Power 
Administration,  Rocky  Moimtain  Region 
(WAPA)  under  FERC  Electric  Tariff, 
Original  Volume  No.  5  (Open  Access 
Transmission  Tariff).  Only  the 
PacifiCorp  Service  Agreement  is  signed, 
while  the  remainder  are  filed  unsigned. 

A  copy  of  the  filing  was  served  upon 
IPC,  PacifiCorp,  PGE,  Puget,  Siena, 
WWP  and  WAPA. 

Comment  date:  December  26, 1996,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

7.  New  England  Power  Company 
(Docket  No.  ER97-632-O00] 

Take  notice  that  on  November  27, 
1996,  New  England  Power  Company, 
tendered  for  filing  Service  Agreements 
imder  its  FERC  Electric  Tariff,  Original 
Volume  No.  9  for  Network  Integration 
Transmission  Service  to  the  following 
customers:  Massachusetts  Land  Bank, 
Massachusetts  Bay  Transportation 
Authority,  Norwood  (Mass.)  Municipal 
Light  Department,  Grovelamd  (Mass.) 
Mimicipal  Light  Department  and 
Merrimac  (Mass.)  Municipal  Ligl^t 
Department. 

Comment  date:  December  26,  1996,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

8.  Midwest  Energy,  Inc. 

[Docket  No.  ER97-633-0001 

Take  notice  that  on  November  27, 
1996,  Midwest  Energy,  Inc.  (Midwest), 
tendered  for  filing  with  the  Federal 
Energy  Regulatory  Commission,  an 
Interconnect  Agreement  between 
Midwest  and  the  City  of  LaCrosse, 
previously  designated  as  Rate  Schedule 
FERC  No.  2.  Midwest  requests  that  such 
rate  schedule  retain  its  original  effective 
date  of  January  12, 1995. 

Midwest  states  that  it  is  serving 
copies  of  the  instant  filing  to  its 
customers,  State  Commissions  and  other 
interested  parties. 

Comment  date:  December  26,  1996,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

9.  Midwest  Energy,  Inc. 

[Docket  No.  ER97-634-000] 

Take  notice  that  on  November  27, 
1996,  Midwest  Energy,  Inc.  (Midwest), 
tendered  for  filing  with  the  Federal 
Energy  Regulatory  Commission,  an 
Interconnect  Agreement  between 
Midwest  and  the  City  of  Colby, 
previously  designated  as  Rate  Schedule 
FERC  No.  5.  Midwest  requests  that  such 
rate  schedule  retain  its  original  effective 
date  of  January  12, 1995. 

Midwest  states  diat  it  is  serving 
copies  of  the  instant  filing  to  its 
customers,  State  Commissions  and  other 
interested  parties. 


Comment  date:  December  26, 1996.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

10.  Midwest  Energy,  Inc. 

[Docket  No.  ER97-635-0001 

Take  notice  that  on  November  27. 
1996,  Midwest  Energy,  Inc.  (Midwest), 
tendered  for  filing  with  the  Federal 
Energy  Regulatory  Commission,  an 
Interconnect  Agreement  between 
Midwest  and  the  Qty  of  Oakley, 
previously  designated  as  Rate  Schedule 
FERC  No.  4.  Midwest  requests  that  such 
rate  schedule  retain  its  original  effective 
date  of  January  12, 1995. 

Midwest  states  that  it  is  serving 
copies  of  the  instant  filing  to  its 
customers.  State  Commissions  and  other 
interested  parties. 

Comment  date:  December  26, 1996,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

11.  Midwest  Energy,  Inc. 

[Docket  No.  ER97-636-000] 

Take  notice  that  on  November  27, 
1996,  Midwest  Energy,  Lie.  (Midwest), 
tendered  for  filing  with  the  Federal 
Energy  Regulatory  Commission,  an 
Interconnect  Agreement  between 
Midwest  and  the  City  of  Hill  City, 
previously  designated  as  Rate  Schedule 
FERC  No.  1.  Midwest  requests  that  such 
rate  schedule  retain  its  original  effective 
date  of  January  12, 1995. 

Midwest  states  that  it  is  serving 
copies  of  the  instant  filing  to  its 
customers.  State  Commissions  and  other 
interested  parties. 

Comment  date:  December  26,  1996,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

12.  Midwest  Energy,  Inc. 

[Docket  No.  ER97-637-0001 

Take  notice  that  on  November  27, 
1996,  Midwest  Energy,  Inc.  (Midwest), 
tendered  for  filing  vdth  the  Federal 
Energy  Regulatory  Commission,  an 
Interconnect  Agreement  between 
Midwest  and  the  Qty  of  Jetmore, 
previously  designated  as  Rate  Schedule 
FERC  No.  5.  Midveest  requests  that  such 
rate  schedule  retain  its  original  effective 
date  of  January  12, 1995. 

Midwest  states  that  it  is  serving 
copies  of  the  instant  filing  to  its 
customers,  State  Commissions  and  other 
interested  parties. 

Comment  date:  December  26, 1996,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

13.  Midwest  Energy,  Inc. 

(Docket  No.  ER97-63S-000] 

Take  notice  that  on  November  27, 
1996,  Midwest  Energy,  Inc.  (Midwest), 


^ 
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tendered  for  filing  with  the  Federal 
Energy  Regulatory  Commission,  and 
amended  Electric  Energy  Service 
Agreement  between  Midwest  and  the 
Qty  of  Colby,  Kansas. 

44idwest  states  that  it  is  serving 
copies  of  the  instant  filing  to  its 
customers,  State  Conunissions  and  other 
interested  parties. 

Comment  date:  December  26, 1996,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

14.  Midwest  Energy,  Inc. 

(Docket  No.  ER97-639-0001 

Take  notice  that  on  November  27, 
1996,  Midwest  Energy,  Inc.  (Midwest), 
tendered  for  filing  with  the  Federal 
Energy  Regulatory  Commission,  and 
Amended  Energy  Purchase  Agreement 
for  Market  Based  Sales  Service  between 
Midwest  and  the  City  of  Colby,  Kansas. 

Midwest  states  that  it  is  serving 
copies  of  the  instant  filing  to  its 
customers,  State  Commissions  and  other 
interest  parties. 

Comment  date:  December  26, 1996.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

15.  Sierra  Pacific  Power  Company 

[Docket  No.  ER97-640-000) 

Take  notice  that  on  November  27, 
1996,  Sierra  Pacific  Power  Company 
(Sierra),  tendered  for  filing,  pursuant  to 
§  205  of  the  Federal  Power  Act  and  18 
CFR  Part  35,  an  energy  rate  adjustment 
pursuant  to  an  Electric  Service 
Agreement  between  Sierra  and  Qty  of 
Fallon  (Fallon). 

Sierra  asserts  that  the  filing  has  been 
served  on  Fallon  and  on  the  regulatory 
commissions  of  Nevada  and  California. 

Comment  date:  December  26, 1996.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

16.  Sierra  Pacific  Power  Company 

(Docket  Na  ER97-«41-000| 

Take  notice  that  on  November  27, 
1996,  Sierra  Pacific  Power  Company 
(Sierra),  tendered  for  filing,  pursuant  to 
§  205  of  the  Federal  Power  Act  and  18 
CFR  Part  35,  an  energy  rate  adjustment 
pursuant  to  an  Electric  Service 
Agreement  between  Sierra  and  Truckee 
Dormer  Public  Utihty  District  (District). 

Sierra  asserts  that  the  filing  has  been 
served  on  District  and  on  the  regulatory 
commissions  of  Nevada  and  Cafifomia. 

Comment  dpte:  December  26. 1996,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

Standard  Paragraph 

E.  Any  person  desiring  to  be  heard  or 
to  protest  said  filing  should  file  a 
motion  to  intervene  or  protest  with  the 


Federal  Energy  Regulatory  Commission, 
888  First  Street,  N.E.,  Washington,  D.C 
20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of* 
Practice  and  Procedure  (18  CFR  385.211 
and  18  CFR  385.214).  All  such  motions 
or  protests  should  be  filed  on  or  before 
the  comment  date.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  availablerfor  public 
inspection.  ^    •  . 

Linweod A. Wataoo, Jr.,  ^-  ^      ^ 

Acting  Secretary. 

(FR  Doc.  96-31952  Filed  12-16-96:  8:45  am] 
■UMQ  COM  cnT-ei-p 


(ProlMt  Nor1417  and  1835] 

Central  Nebraska  Public  Power  and 
Irrigation  District.  Nebraska  Public 
Power  District;  Notk:e  of  Public 
■Meeting 

December  11, 1996. 

On  December  17. 1996.  at  9:00  a.m.. 
the  Commission  staff  will  meet  with  the 
Fish  and  Wildlife  Service  (FWS)  to 
discuss  the  draft  biological  opinion  on 
endangered  and  threatened  species  for 
relicensing  the  above  projects.  The 
meeting  will  be  held  in  the  first  floor 
auditorium  of  the  USDA  Forest  Service 
Regional  Office.  740  Simms  Street, 
Lakewood.  Colorado. 

The  meeting  is  part  of  formal 
consultation  under  Section  7  of  the 
Endangered  Species  Act.  The  purpose  of 
the  meeting  is  to  permit  Commission 
staff  and  FWS  staff  to  discuss  technical 
differences  in  the  draft  biological 
opinion,  which  was  provided  to  the 
Commission  on  December  4. 1996.  and 
the  Commission's  analysis  in  its 
biological  assessment.  Although  only 
the  FWS  and  the  Commission  are 
consulting  parties  under  Section  7,  the 
license  applicants  may  participate  in  the 
meeting.  Other  parties  to  the  proceeding 
are  invited  to  attend,  and  may  be 
a^orded  a  limited  opportimity  to 
participate,  consistent  with  the  purpose 
and  schedule  of  the  meeting. 

Because  we  do  not  anticipate  holding 
any  additional  meetings,  formal 
consultation  will  be  completed  at  the 
close  of  this  meeting.  Under  50  CFR 
402.14(e) .  the  FWS  is  required  to 
provide  its  final  biological  opinion  to 
the  Commission  within  45  days  after 
completion  of  formal  consultation. 
Therefore,  we  expect  to  receive  a  final 
biological  opinion  by  January  31, 1997. 


The  meeting  will  be  recorded  by  a 
stenographer,  and  all  meeting 
statements  (oral  and  written)  will 
become  part  of  the  Commission's  public 
record  of  this  proceeding.  Anyone 
wishing  to  receive  a  copy  of  the 
transcripts  of  the  meeting  may  contact 
Ann  Riley  &  Associates  by  calling  (202) 
293-3950,  or  writing  to  rtl2  K  Street. 
NW.  Suite  300.  Washington.  DC  20006. 
Individuals  presenting  statements  at  the 
meeting  will  be  asked  to  sign  in  befcne 
the  meeting  starts  and  to  identify 
themselves  for  the  record. 

Anyone  wishing  to  comment  in 
writing  on  the  meeting  must  do  so  no 
later  than  January  10. 1997.  Comments 
should  be  addressed  to:  Lois  D.  Cashell, 
Secretary.  Federal  Energy  Regulatory 
Commission,  888  First  Street.  NE, 
Washington.  DC  20426. 

Reference  should  be  clearly  made  to: 
the  Kingsley  Dam  (Project  No.  1417)  and 
North  Platte/Keystone  Diversion  Dam 
(Project  No.  1835). 

For  further  information,  please 
contact  Frankie  Green  at  (202)  501- 
7704. 

Lois  D.  Cashdl. 
Secretary. 
(FR  Doc.  96-31899  Filed  12-16-96;  8:45  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

FRL-«666-7] 

Agency  Information  Collection 
Activities:  Submission  for  0MB 
Review;  Comment  Request; 
Emergency  Planning  and  Community 
Right-to-Know  Act  (EPCRA) 
Emergency  Planning  and  Release 
Notification  Requirements  (EPCRA 
Sections  302, 303.  304) 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Notice. 

SUMMARY:  In  compliance  with  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501  et  seq.),  this  notice  announces  that 
the  following  Information  Collection 
Request  (ICR)  has  been  forwarded  to  the 
Office  of  Management  and  Budget 
(OMB)  for  review  and  approval: 
Emergency  Planning  and  Release 
Notification  Requirements  (EPCRA 
sections  302,  303,  304).  OMB  #205(K 
0092.  EPA  ICR  »13g5.03,  expiring  01/ 
31/97.  The  ICR  describes  the  nature  of 
the  information  collection  and  its 
expected  burden  and  cost:  where 
appropriate,  it  includes  the  actual  data 
collection  instrument. 
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DATES:  Comments  must  be  submitted  on 
or  before  January  16, 1997. 
FOR  FURTHER  INFORMATION  OR  A  COPY 
CALU  Sandy  Farmer  at  EPA.  (202)  260- 
2740,  and  refer  to  EPA  ICR  No.  1395.03. 
SUPPLEMENTARY  INFORMATION: 

Title:  Emergency  Planning  and 
Release  Notification  Requirements 
(EPCRA  sections  302.  303,  304),  (OMB 
#2050-0092,  EPA  ICR  #1395.03) 
expiring  01/31/97.  This  is  an  extension 
of  a  currently  approved  ICR. 

Abstract:  EPCRA  established  broad 
emergency  planning  and  facility 
reporting  requirements.  Section  302  (40 
CFR  355.30)  requires  facilities  where  an 
extremely  hazardous  substance  (EHS)  is 
present  in  an  amount  at  or  in  excess  of 
the  threshold  planning  quantity  (TPQ) 
to  notify  the  State  Emergency  Response 
Commission  (SERC)  by  May  17, 1987. 
This  activity  has  been  completed;  the 
section  302  costs  and  burden  hours  for 
this  ICR.  therefore,  reflect  only  the 
estimate  of  cost  and  bvirden  incurred  by 
facihties  newly  regulated  during  years 
1996  through  1999. 

Section  303  (40  CFR  355.30)  requires 
local  emergency  planning  committees 
(LEPCs)  to  prepare  local  emergency 
plans.  Facilities  subject  to  section  302 
are  required  to  provide  information  for 
the  development  and  implementation  of 
these  local  emergency  plans. 

Section  304  (40  CFR  355.40)  requires 
facilities  to  report  to  SERCs  and  LEPCs 
releases  of  EHSs  and  hazardous 
substances  in  excess  of  reportable 
quantities  estabUshed  by  EPA.  In 
addition,  these  faciUties  must  provide 
written  follow-up  information  on  the 
release,  its  impacts,  and  any  actions 
taken  in  res(>on8e  to  the  release. 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  it  displays  a  currently  vaUd  OMB 
control  number.  The  OMB  control 
numbers  for  EPA's  regulations  are  Usted 
in  40  CFR  Part  9  and  48  CFR  Chapter 
15.  The  Federal  Register  Notice 
required  under  5  CFR  1320.8(d). 
soliciting  comments  on  this  collection 
of  information  was  published  on 
September  30. 1996  (61  FR  51107).  One 
comment  was  received. 

Burden  Statement:  The  annual  public 
reporting  and  recordkeeping  burden  for 
this  collection  of  information  is 
estimated  to  average  20.75  hours  per 
response  for  newly  regulated  facilities 
and  11.5  hours  for  existing  facilities. 
Burden  means  the  total  time,  effort,  or 
financial  resources  expended  by  persons 
to  generate,  maintain,  retain,  or  disclose 
or  provide  information  to  or  for  a 
Federal  agency.  This  includes  the  time 
needed  to  review  instructions;  develop. 


acquire,  install,  and  utiHze  technology 
and  systems  for  the  purposes  of 
collecting,  validating,  and  verifying 
information,  processing  and 
maintaining  information,  and  disclosing 
and  providing  information;  adjust  the 
existing  ways  to  comply  with  any 
previously  applicable  instructions  and 
requirements;  train  personnel  to  be  able 
to  respond  to  a  collection  of 
information;  search  data  sources; 
complete  and  review  the  collection  of 
information;  and  transmit  or  otherwise 
disclose  the  information. 

Respondents/Affected  Entities: 
Business  or  other  for  profit;  State.  Local 
or  Tribal  Governments. 

Estimated  Number  of  Respondents: 
106,400. 

Frequency  of  Response:  one  per  year. 

Estimated  Total  Annual  Hour  Burden: 
965,982  hours. 

Estimated  Total  Annualized  Cost 
Burden:  $21,363,000. 

Send  comments  on  the  Agency's  need 
for  this  information,  the  accuracy  of  the 
provided  burden  estimates,  and  any 
suggested  methods  for  minimizing 
respondent  burden,  including  through 
the  use  of  automated  collection 
techniques  to  the  following  addresses. 
Please  refer  to  EPA  ICR  No.  1395.03  and 
OMB  Control  No.  2050-0092  in  any 
correspondence. 
Ms.  Sandy  Fanner,  U.S.  Environmental 

Protection  Agency,  OPPE  Regulatory 

Information  Division  (2137),  401  M 

Street,  SW,  Washington.  DC  20460 
and 

Office  of  Information  and  Regulatory 
Affairs.  Office  of  Management  and 
Budget,  Attention:  Desk  Officer  for 
EPA,  725  17th  Street,  NW, 
Washington.  DC  20503. 

Dated:  December  11, 1996.  • 

Joseph  Retzer, 

Director,  Regulatory  Information  Division. 
|FR  Doc.  96-31970  FUed  12-16-96;  8:45  am) 
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Notice  of  Proposed  Prospectiv* 
Purchaser  Agreement  Pursuant  to  the 
Comprehensive  Environmental 
Response,  Compensation  and  Liability 
Act  of  1980,  as  Amended  by  the 
Superfund  Amendments  and 
Reauthorization  Act 

AGENCY:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Notice;  re<piest  for  public 

comment. 

SUMMARY:  Notice  is  hereby  given  that  a 
proposed  prospective  purchaser 
agreement  associated  with  the  Rutledge 


Property  Superfund  Site  in  York 
Coimty,  South  Carolina  was  executed  by 
the  Agency  on  October  6. 1996.  and 
executed  by  the  Department  of  Justice 
on  December  3. 1996.  This  Agreement  is 
subject  to  final  approval  after  the 
comment  p>eriod.  The  Prospective 
Purchaser  Agreement  would  resolve 
certain  potential  EPA  claims  under 
sections  106  and  107  of  the 
Comprehensive  Environmental 
Response,  Compensation  and  Liability 
Act  of  1980,  as  Amended  by  the 
Superfund  Amendments  and 
Reauthorization  Act  of  1986 
("CERCLA"),  against  Cherry  St. 
Associates,  L.L.C.  the  prospective 
purchaser  ("the'Purchaser").  The 
settlement  would  require  the  Purchaser 
to  exercise  due  care  at  the  Site  with 
respect  to  any  existing  contamination 
and  to  provide  EPA  access  to  the  Site. 

For  thirty  (30)  days  following  the  date 
of  publication  of  this  notice,  the  Agency 
will  receive  written  comments  relating 
to  the  proposed  settlement.  The 
Agency's  response  to  any  conments 
received  will  be  available  for  public 
inspection  at  the  U.S.  Environmental 
Protection  Agency,  Region  4, 100 
Alabama  St.,  S.W.,  Atlanta,  Georgia 
^0303. 

DATES:  Comments  must  be  submitted  on 
or  before  January  16, 1997. 

AVAILABILITY:  The  proposed  settlement  is 
available  for  public  inspection  at  the 
U.S.  Environmental  Protection  Agency. 
Region  4. 100  Alabama  St.,  S.W.. 
Atlanta,  Georgia  30303.  A  copy  of  the 
proposed  agreement  may  be  obtained 
from  Sherri  Panabaker.  Remedial  Project 
Manager,  U.S.  Environmental  Protection 
Agency,  Region  4,  100  Alabama  St., 
S.W.,  Atlanta.  Georgia  30303.  Conmients 
should  reference  the  "Rutledge  Property 
Superfund  Site  Prospective  Purchaser 
Agreement"  and  should  be  forwarded  to 
Sherri  Panabaker,  Remedial  Project 
Manager,  at  the  above  address. 

FOR  FURTHER  INFORMATION  CONTACT: 

Kevin  T.  Beswick,  Assistant  Regional 

Counsel,  United  States  Environmental 

Protection  Agency,  Region  4. 100 

Alabama  St.,  S.W.,  Atlanta,  Georgia 

30303,  (404)  562-9580,  or  by  E-Mail  at 

"beswick.kevin^pamail.epa.gov". 

A.  Stanley  Meiboi^ 

Acting  Regional  Administrator. 

(PR  Doc  96-31969  Filed  12-16-96;  8:45  am) 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

Notice  of  Public  Infbnnation 
Collections  Submitted  to  OMB  for 
Review  and  Approval 

December  10. 1996. 

SUMMARY:  The  Federal  Communications 
Commission,  as  part  of  its  continuing 
effort  to  reduce  paperworlc  burden 
invites  the  general  public  and  other 
Federal  agencies  to  take  this 
opportunity  to  comment  on  the 
following  proposed  and/ or  continuing 
information  collections,  as  required  by 
the  Paperwork  Reduction  Act  of  1995, 
Pubhc  Law  104-13.  An  agency  may  not 
conduct  or  sponsor  a  collection  of 
information  unless  it  displays  a 
currently  valid  control  niunber.  No 
person  shall  be  subject  to  any  penalty 
for  failing  to  comply  with  a  collection 
of  information  subject  to  the  Paperwork 
Reduction  Act  (PRA)  that  does  not 
display  a  valid  control  number. 
Comments  are  requested  concerning  (a) 
whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
Commission,  including  whether  the 
information  shall  have  practical  utility; 
(b)  the  accuracy  of  the  Commission's 
burden  estimates;  (c)  ways  to  enhance 
the  quality,  utility,  and  clarity  of  the 
information  collected  and  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  the  respondents, 
including  the  use  of  automated 
collection  techniques  or  other  forms  of 
information  technology. 
DATES:  Written  comments  should  be 
submitted  on  or  before  January  16, 1997. 
If  you  anticipate  that  you  will  be 
submitting  comments,  but  find  it 
difficult  to  do  so  within  the  period  of 
time  allowed  by  this  notice,  you  should 
advise  the  contact  listed  below  as  soon 
as  possible. 

ADDRESSES:  Direct  all  comments  to 
Dorothy  Conway.  Federal 
Communications.  Room  234. 1919  M 
St.,  N.W.,  Washington.  DC  20554  or  via 
internet  to  dconway^cc.gov  and 
Timothy  Fain,  OMB  Desk  Officer,  10236 
NEOB  725  17th  Street,  N.W., 
Washington,  DC  20503  or 
fain_t®al  .eop.gov. 

FOR  FURTHER  INFORMATION  CONTACT:  For 
additional  information  or  copies  of  the 
information  collections  contact  Dorothy 
Conway  at  202-4 1&-02 17  ot  via  internet 
at  dconwaydfcc.gov. 
SUPPLEMENTARY  INFORMATION: 

OMB  Approval  Number:  3060-0250. 

Title:  Section  74.784  Rebroadcasts. 

Form  No.:  N/A. 

Type  of  Review:  Reinstatement  of  a 
previously  approved  collection. 


Respondents:  Businesses  or  othor  for- 
profit;  Not-for-profit  institutions;  State, 
Local  or  Tribal  Government. 

Number  of  Respondents:  2.163. 

Estimated  Time  Per  Response:  1  hour. 

Total  Annual  Burden:  2,163  hours. 

Needs  and  Uses:  Section  74.784 
requires  licensees  of  low  power    .  / 
television  and  TV  translator  stations  to 
notify  the  FCC  when  rebroadcasting 
programs  or  signals  of  another  station 
and  to  certify  that  written  consent  has 
been  obtained  from  originating  stations. 
Data  used  by  FCC  staff  to  ensure 
compliance  with  Section  325(a)  of  the 
Communications  Act,  as  amended. 

OMB  Approval  Number:  3060-0249. 

TJtye;  Section  74.781  Station  Records. 

Form  No.:  N/A. 

Type  of  Review:  Reinstatement  of  a 
previously  approved  collection. 

Respondents:  Businesses  or  other  for- 
profit;  Not-for-profit  institutions;  State, 
Local  or  Tribal  Government. 

Number  of  Respondents:  6,556. 

Estimated  Time  Per  Response:  0.25- 
0.75  hour. 

Total  Annual  Burden:  5,081  hoivs. 

Needs  and  Uses:  Section  74.781 
requires  licensees  of  low  power 
television,  TV  translator  and  TV  booster 
stations  to  maintain  adequate  records. 
The  records  are  used  by  FCC  staff  in 
field  inspections  to  assure  that 
reasonable  measures  are  taken  to 
maintain  proper  station  operations  and 
to  assure  compUance  with  the 
Commission's  Rules. 

Federal  Communications  Commission. 

William  F.  Caton. 

Acting  Secretary. 

[PR  Doc.  96-31885  Filed  12-16-96:  8:45  am] 

■ILUNO  COOC  f712-01-P 


FEDERAL  EMERGENCY 
MANAGEMENT AQENCY 

Fee  for  Services  to  Support  FEMA's 
Offsite  Radiological  Emergency 
Preparedness  (REP)  Program 

AGENCY:  Federal  Emergency 
Management  Agency  (FEMA). 
ACTION:  Notice. 

SUMMARY:  In  accordance  with  FEMA's 
final  rule.  44  CFR  part  354,  published  in 
the  Federal  Register  on  March  24, 1995. 
(60  FR  15628),  FEMA  has  established  a 
fiscal  year  (FY)  1997  hourly  rate  of 
$29.64  for  assessing  and  collecting  fees 
from  Nuclear  Regulatory  Commission 
(NRC)  Ucensees  for  services  provided  by 
FEMA  personnel  for  FEMA's  REP 
Program. 

DATES:  This  user  fee  hourly  rate  is 
effective  for  FY  1997  (October  1, 1996 
to  September  30, 1997). 


FOR  FURTHER  INFORMATION  CONTACT:  O. 
Megs  Hepler,  HI,  Division  Director, 
Exercise  Division,  Preparedness, 
Training  and  Exercise  Directorate, 
Federal  Emergency  Management 
Agency,  500  C  Street  SW..  Washington. 
DC  20472.  (202)  646-2867. 
SUPPLEMENTARY  INFORMATION:  As 
authorized  by  Public  Law  104-204  (110 
Stat.  2916),  an  hourly  user  fee  rate  of 
$29.64  will  be  charged  to  NRC  licensees 
of  commercial  nuclear  power  plants  for 
all  site-specific  bieimial  exercise  related 
services  provided  by  FEMA  personnel 
for  FEMA's  REP  Program  under  final 
rule.  44  CFR  Part  354,  published  in  the 
Federal  Register  on  March  24, 1995,  (60 
FR  15628).  All  funds  collected  under 
this  rule  will  he  deposited  in  the  U.S. 
Department  of  the  Treasury  to  offset 
appropriated  funds  obligated  by  FEMA 
for  its  REP  Program. 

The  hourly  rate  is  established  on  the 
basis  of  the  methodology  set  forth  in  the 
referenced  FEMA  final  rule  at  44  CFR 
354.4(b),  "Determination  of  site-specific 
biennial  exercise  related  component  for 
FEMA  personnel."  and  will  be  used  to 
assess  and  collect  fees  for  site  specific 
biennial  exercise  related  services 
rendered  by  FEMA  personnel. 

The  establishment  of  this  hourly  rate 
is  intended  only  to  address  charges  to 
NRC  licenses  for  service  provided  by 
FEMA  personnel,  not  FEMA  charges  for 
services  provided  by  FEMA  personnel 
under  the  flat  fee  component  referenced 
in  the  final  rule  at  44  CFR  354.4(d)  and 
for  services  provided  by  FEMA 
contractors,  which  will  be  charged 
imder  the  final  rule  at  44  CFR  354.4(c) 
and  (d)  for  the  recovery  of  appropriated 
funds  obligated  for  the  Emergency 
Management  Planning  and  Assistance 
(EMPA)  portion  of  FEMA's  REP  Program 
budget. 

Dated:  Decmnber  11, 1996. 
Kay  C  Cost, 

Associate  Director. 

[FR  Doc.  96-31996  Filed  12-16-96;  8:45  am) 
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FEDERAL  MARITIME  COMMISSION 

Notice  Of  Agreement(s)  Filed 

The  Commission  hereby  gives  notice 
of  the  filing  of  the  following 
agreement(s)  under  the  Shipping  Act  of 
1984. 

Interested  parties  can  review  or  obtain 
copies  of  agreements  at  the  Washington, 
DC  offices  of  the  Commission,  800 
North  Capitol  Street.  N.W..  Room  962. 
Interested  parties  may  submit  comments 
on  an  agreement  to  the  Secretary, 
Federal  Maritime  Commission, 
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Washington,  DC  20573,  within  10  days 
of  the  date  this  notice  appears  in  the 
Federal  Register. 

Agreement  No.:  224-200587-001. 

Title:  Puerto  Rico  Authorities/ 
Intership  Anny  Terminal  Agreement. 

Parties: 

'Puerto  Rico  Ports  Authority  •     ' 

International  Shipping  Agency,  Inc 
("Intership") 

Synopsis:  The  proposed  Agreement  is 
modified  to  resolve  outstanding  issues 
and  disputes  (Docket  No.  94-25),  and  to 
clarify  the  parties'  respective  rights  and 
obligations.  The  Agreement  also  grants 
Intership  an  additional  five-year 
extension  option,  and  makes  various 
other  substantive  and  non-substantive 
changes. 

Agreement  No.:  224-201010. 

Title:  Philadelphia  Regional  Port 
Authority/Tioga  Fruit  Terminal  Inc. 
Lease  Agreement. 

Parties: 

Philadelphia  Regional  Port  Authority 

Tioga  Fruit  Terminal  Inc. 

Synopsis:  Under  the  proposed  lease 
agreement,  Tioga  will  have  exclusive 
use  of  certain  buildings  and  yard  space 
as  well  as  berthing  and  other  rights.  The 
initial  term  of  the  lease  runs  through 
May  31, 1997,  with  an  option  to  extend 
for  two  additional  months. 

Agreement  No.:  224-201011. 
Title:  Piers  M/N/O  Terminal  Lease 
and  Development  Agreement 
Parties: 

Puerto  Rico  Ports  Authority 
International  Shipping  Agency,  Inc 

("Intership") 
Synopsis:  The  proposed  Agreement 
provides  for  the  lease  to,  and 
development  and  operation  as  a  modem 
public  marine  terminal  by,  Intership  of 
specified  areas  at  the  eastern  end  of  the 
Puerto  Nuevo  Marine  Terminal  area  in 
the  Port  of  San  Juan,  which  areas  v^ill 
be  delivered  and  developed  in  phases  as 
they  become  available.  The  Agreement 
also  provides  for  five-year  development 
period,  followed  by  an  initial  15-year 
operating  term,  with  two  five-year 
extension  options. 

Dated:  December  12.1 996. 

By  order  of  the  Federal  Maritime     ;- 
Commission.  j 

Jonph  C  Polkmg,  '  - ' .     ' 

Secretary. 
IFR  Doc  96-31965  Filed  12-16-96;  8:45  am] 
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Ocean  Freight  Forwarder  License 
Applicants 

Notice  is  hereby  given  that  the 
following  applicants  have  filed  writh  the 


Federal  Maritime  Commission 
applications  for  licenses  as  ocean  freight 
forwarders  pursuant  to  section  19  of  the 
Shipping  Act  of  1984  (46  U.S.C  app. 
1718  and  46  CFR  510). 

Persons  knowing  of  any  reason  why 
any  of  the  following  applicants  should 
not  receive  a  license  are  requested  to 
contact  the  Office  of  Freight  Forwarders, 
Federal  Maritime  Commission, 
Washington,  D.C.  20573. 
ATT  Ocean  Systems,  Inc,  210  Mittel 

Drive,  Wood  Dale,  IL  60191;  Offidbrs: 

Steven  Letumo,  President;  Daniel 

Xisowski,  Vice  President 
Paramount  Transportation  Service,  Inc., 

2258  Lazy  River  Drive,  Charleston,  SC 

29414,  Officers:  Gregg  W.  Aselage, 

President;  Robyn  G.  Aselage,  Vice 

President 
International  Transport  Services,  18747 

Sheldon  Road,  Cleveland,  OH  44130; 

Officer  Lawrence  P.  Yenkow, 

President 

Dated:  December  12, 1996. 
Jonph  C  PoUdng. 
Secretary. 
(PR  Doc  96-31964  Filed  12-16-96;  8:45  am] 
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FEDERAL  MEDIATION  AND 
CONaUATION  SERVICE 

Labor^Management  Cooperation 
Program;  Application  Solicitation  for 
LaborManagement  Committees  FY 
1997 

A.  Introduction 

The  following  is  the  final  solicitation 
for  the  Fiscal  Year  (FY)  1997  cycle  of 
the  Labor-Management  Cooperation 
Program  as  it  pertains  to  the  support  of 
labor-management  committees.  These 
guidelines  represent  the  continuing 
efforts  of  the  Federal  Mediation  and 
Condhation  Service  to  implement  the 
provisions  of  the  Labor-Management 
Cooperation  Act  of  1978  which  was 
initially  implemented  in  FY81.  The  Act 
generally  authorizes  FMCS  to  provide 
assistance  in  the  estabUshment  and 
operation  of  plant,  area,  public  sector, 
and  industry-wide  labor-maneigement 
committees  which: 

(A)  Have  been  organized  jointly  by 
employers  and  labor  organizations 
representing  employees  in  that  plant, 
area,  govenfment  agency,  or  industry; 
and 

(B)  Are  established  for  the  purpose  of 
improving  labor-management 
relationships,  job  seciuity,  and 
organizational  effectiveness;  enhancing 
economic  development;  or  involving 
workers  in  decisions  affecting  their  jobs, 
including  improving  commimication 


with  respect  to  subjects  of  mutual 
interest  and  concern. 

The  Program  Description  and  other 
sections  that  follow,  as  well  as  a 
separately  published  FMCS  Financial 
and  Administrative  Grants  Manual, 
make  up  the  basic  guidelines,  criteria, 
and  program  elements  a  potential 
applicant  for  assistance  under  this 
program  must  know  in  order  to  develop 
an  appUcation  for  funding  consideration 
for  eiUier  a  plant,  area-wide,  industry,  or 
public  sector  labor-management 
committee.  Directions  for  obtaining  an 
appUcation  kit  and  an  optional  video 
tape  may  be  found  in  Section  H.  A  copy 
of  the  Labor-Management  Cooperation 
Act  of  1978,  included  in  the  appUcation 
kit,  should  be  reviewed  in  craijunction 
with  this  soUcitation. 

B.  Program  Description 

Objectives 

The  Labor-Management  Cooperation 
Act  of  1978  identifies  the  following 
seven  general  areas  for  which  financial 
assistance  would  be  appropriate: 

(1)  To  improve  communication 
between  representatives  of  labor  and 
management; 

(2)  To  provide  workers  and  employers 
with  opportunities  to  study  and  explore 
new  and  innovative  joint  approaches  to 
achieving  organizational  effectiveness; 

(3)  To  assist  workers  and  employers 
in  solving  problems  of  mutual  concern 
not  susceptible  to  resolution  within  the 
collective  baigaining  process; 

(4)  To  study  and  explore  ways  of 
eliminating  potential  problems  which 
reduce  the  competitiveness  and  inhibit 
the  economic  development  of  the  plant, 
area,  or  industry; 

(5)  To  enhance  the  involvement  of 
workers  in  making  decisions  that  affect 
their  working  Uves; 

(6)  To  expand  and  improve  working 
relationships  between  woikers  and 
managers;  and 

(7)  To  encourage  free  collective 
bargaining  by  estabUshing  continuing 
mechanisms  for  communication 
between  employers  and  their  employers 
through  Federal  assistance  in  the 
formation  and  operation  of  labor- 
management  committees. 

The  primary  objective  of  this  program 
is  to  encourage  and  support  the 
establishment  and  operation  of  joint 
labor-management  committees  to  carry 
out  s]}ecific  objectives  that  meet  the 
forementioned  general  criteria.  The  term 
"labor"  refers  to  employees  represented « 
by  a  labor  organizatioiT  and  covered  by 
a  formal  collective  bargaining 
agreement.  These  committees  may  be 
found  at  either  the  plant  (worksite), 
areas,  industry,  or  pubUc  sector  levels. 
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A  plant  or  worksite  committee  is 
generally  characterized  as  restricted  to 
one  or  more  organizational  or 
productive  units  operated  by  a  single 
employer.  An  area  committee  is 
generally  composed  of  multiple 
employers  of  diverse  industries  as  well 
as  miiltiple  labor  unions  operating 
within  and  focusing  upon  city,  county, 
contiguous  multicounty,  or  statewide 
jurisdictions.  An  industry  committee 
generally  consists  of  a  collection  of 
agencies  or  enterprises  and  related  labor 
union(s)  producing  a  common  product 
or  service  in  the  private  sector  on  a 
local,  state,  regional,  or  nationwide 
level.  A  public  sector  committee 
consists  either  of  government  employees 
and  managers  in  one  or  more  units  of  a 
local  or  state  government,  managers  and 
employees  of  public  institutions  of 
higher  education,  or  of  employees  and 
managers  of  public  elementary  and 
secondary  schools.  Those  employees 
must  be  covered  by  a  formal  collective  , 
t>argaining  agreement  or  other 
enforceable  labor-management 
agreement.  In  deciding  whether  an 
application  is  for  an  area  or  industry 
committee,  consideration  should  be 
given  to  the  above  definitions  as  well  as 
to  the  focus  of  the  committee. 

In  FY  1997,  competition  will  be  open 
to  plant,  area,  private  industry,  and 
pubUc  sector  committees.  Public  Sector 
committees  will  be  divided  into  the  sub- 
categories for  scoring  purpK)ses.  One 
sub-category  will  consist  of  committees 
representing  state/local  units  of 
government  and  public  institutions  of 
higher  education.  The  second  sub- 
category will  consist  of  public 
elementary  and  secondary  schools. 

Special  consideration  will  be  given  to 
committee  appUcations  involving 
innovative  or  unique  efforts.  All 
appUcation  budget  requests  should 
focus  dil^ctly  on  supporting  the 
committee.  Applicants  should  avoid 
seeking  funds  for  activities  that  are 
clearly  available  under  other  Federal 
programs  (e.g.,  job  training,  mediation  of 
contract  disputes,  etc.). 

Required  Program  Elements 

1.  Problem  Statement 

The  application,  which  should  have 
numbered  pages,  must  discuss  in  detail 
what  specific  problem(s)  face  the  plant, 
area,  government,  or  industry  and  its 
workforce  that  will  be  addressed  by  the 
committee.  Applicants  must  docimient 
the  probIem{s)  using  as  much  relevant 
data  as  possible  and  discuss  the  full 
range  of  imi>acts  these  problem(s)  could 
have  or  are  having  on  the  plant, 
government,  area,  or  industry.  An 
industrial  or  economic  profile  of  the 


area  and  workforce  might  prove  useful 
in  explaining  the  problem(s).  This 
section  basically  discusses  WHY  the 
effort  is  needed. 

2.  Results  or  Benefits  Expected 

By  using  specific  goals  and  objectives, 
the  application  must  discuss  in  detail 
WHAT  the  labor-mtmagement 
committee  as  a  demonstration  effort  will 
accomplish  during  the  life  of  the  grant. 
Applications  that  offer  to  provide 
objectives  after  a  grant  is  awarded  will 
receive  little  or  no  credit  in  this  area. 
While  a  goal  of  "improving 
communication  between  employers  and 
employees"  may  suffice  as  one  over-all 
goal  of  a  project,  the  objectives  must, 
whenever  possible,  be  expressed  in 
specific  and  measurable  terms. 
Applicants  should  focus  on  the  impacts 
or  changes  that  the  corrmiittee's  efforts 
will  have.  Existing  committees  should 
focus  on  expansion  efforts/ results 
expected  from  FMCS  funding.  The 
goals,  objectives,  and  projected  impacts 
will  become  the  foimdation  for  future 
monitoring  and  evaluation  efforts. 

3.  Approach 

This  section  of  the  application 
specifies  HOW  the  goals  and  objectives 
will  be  accomphshed.  At  a  minimum, 
the  following  elements  must  be 
included  in  all  grant  applications: ' 

(a)  A  discussion  of  the  strategy  the 
committee  will  employ  to  accompUsh 
its  goals  and  objectives: 

(b)  A  listing,  by  name  and  title,  of  all 
existing  or  proposed  members  of  the 
labor-management  committee.  The 
application  should  also  offer  a  rationale 
for  the  selection  of  the  committee 
members  (e.g.,  members  represent  70% 
of  the  area  or  plant  workforce). 

(c)  A  discussion  of  the  number,  type, 
and  role  of  all  committee  staff  p)ersons. 
Include  proposed  position  descriptions 
for  all  staff  that  will  have  to  be  hired  as 
well  as  resumes  for  staff  already  on 
board; 

(d)  In  addressing  the  proposed 
approach,  applicants  must  also  present 
their  justification  as  to  why  Federal 
funds  are  needed  to  implement  the 
proposed  approach; 

(e)  A  statement  of  how  often  the 
committee  will  meet  (we  require 
meetings  at  least  every  other  month)  as 
well  as  any  plans  to  form  subordinate 
committees  for  particular  purposes;  and 

(f)  For  applications  from  existing 
committees  (i.e.,  in  existence  at  least  12 
months  prior  to  the  submission 
deadline),  a  discussion  of  past  efforts 
and  accomplishments  and  how  they 
would  integrate  with  the  proposed 
expfmded  effort. 


4.  Major  Milestones 

This  section  must  include  an 
implementation  plan  that  indicates 
what  major  steps,  operating  activities, 
and  objectives  will  be  accomplished  as 
well  as  a  timetable  for  WHEN  they  will 
be  finished.  A  milestone  chart  must  be 
included  that  indicates  what  specific 
accomplishments  (process  and  impact) 
will  be  completed  by  month  over  the 
life  of  the  grant  using  September  15, 
1997.  as  the  start  date.  The 
accompUshment  of  these  tasks  and 
objectives,  as  well  as  problems  and 
delays  therein,  will  serve  as  the  basis  for 
quarterly  progress  reports  to  FMCS. 

5.  Evaluation 

AppUcants  must  provide  for  either  an 
external  evaluation  or  an  internal 
assessment  of  the  project's  success  in 
meeting  its  goals  and  objectives.  An 
evaluation  plan  must  be  developed 
which  brieny  discusses  what  basic 
questions  or  issues  the  assessment  will 
examine  and  what  baseline  data  the 
committee  staff  already  has  or  will 
gather  for  the  assessment.  This  section 
should  be  written  with  the  application's 
own  goals  and  objectives  clearly  in 
mind  and  the  impacts  or  changes  that 
the  effort  is  expected  to  cause. 

6.  Letters  of  Commitment 

Applications  must  include  current 
letters  of  commitment  from  all  proposed 
or  existing  committee  participants  and 
chairpersons.  These  letters  should 
indicate  that  the  participants  support 
the  application  and  will  attend 
scheduled  committee  meetings.  A 
blanket  letter  signed  by  a  committee 
chairperson  or  other  official  on  behalf  of 
all  members  is  not  acceptable.  We 
encourage  the  use  of  individual  letters 
submitted  on  company  t>r  union 
letterhead  represented  by  the 
individual.  The  letters  should  match  the 
names  provided  under  Section  3(b). 

7.  CXher  Requirements 

Applicants  are  also  responsible  for  the 
follovnng: 

(a)  The  submission  of  data  indicating 
approximately  how  many  employees 
will  be  covered  or  represented  through 
the  labor-management  committee; 

(b)  From  existing  committees,  a  copy 
of  the  existing  staffing  levels,  a  copy  of 
the  by-laws,  a  breakout  of  annual 
operating  costs  and  identification  of  all 
sources  and  levels  of  oirrent  financial 
support; 

(c)  A  detailed  budget  narrative  based 
on  pohcies  and  procedures  contained  in 
the  FMCS  Financial  and  Administrative 
Grants  Manual; 

(d)  An  assurance  that  the  labor- 
management  committee  will  not 
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interfere  with  any  collective  bargaining 
agreements;  and 

(e)  An  assiirance  that  committee 
meetings  will  be  held  at  least  every 
othCT  month  and  that  written  minutes  of 
all  committee  meetings  will  be  prepared 
and  made  available  to  FMCS. 

Selection  Criteria 

The  following  criteria  will  be  used  in 
the  scoring  and  selection  of  applications 
for  award: 

(1)  The  extent  to  which  the 
application  has  clearly  id^tified  the 
problems  and  justified  the  needs  that 
the  proposed  project  will  address. 

(2)  Ine  degree  to  which  appropriate 
and  measurable  goals  and  objectives 
have  been  developed  to  address  the 
problems/needs  of  the  area.  For  existing 
committees,  the  extent  to  which  the 
committee  will  focus  on  expanded 
efforts. 

(3)  The  feasibility  of  the  approach 
proposed  to  attain  the  goals  and 
objectives  of  the  project  and  the 
perceived  likelihood  of  accomplishing 
the  intended  project  results.  This 
section  will  also  address  the  degree  of 
the  innovativeness  or  uniqueness  of  the 
proposed  effort. 

(4)  The  appropriateness  of  committee 
membership  and  the  degree  of 
commitment  of  these  individuals  to  the 
goals  of  the  application  as  indicated  in 
the  letters  of  support 

(5)  The  fieasibiuty  and  thoroughness 
of  the  implementation  plan  in 
specifying  major  milestones  and  target 
dates. 

(6)  The  cost  effectiveness  and  fiscal 
soimdness  of  the  appUcation's  budget 
request,  as  well  as  the  application's 
feasibility  vis-a-vis  its  goals  and 
approach. 

(7)  The  overall  feasibility  of  the 
proposed  project  in  light  of  all  of  the 
information  presented  for  consideration; 
and 

(8)  The  value  to  the  government  of  the 
application  in  light  of  the  overall 
objectives  of  the  Labor-Management 
Cooperation  Act  of  1978.  This  includes 
such  factors  as  innovativeness,  site 
location,  cost,  and  other  qualities  that 
impact  upon  an  applicant's  value  in 
encouraging  the  labor-management 
committee  concept 

C  Eligibility 

Eligible  grantees  include  state  and 
local  units  of  government,  labor- 
management  committees  (or  a  labor 
imion,  management  association,  or 
company  on  behalf  of  a  committee  that 
will  be  created  through  the  grant),  and 
certain  third  party  private  non-profit 
entities  on  behalf  of  one  or  more 
committees  to  be  created  through  the 


grant.  Federal  government  agencies  and 
their  employees  are  not  eligible. 

Third-party  private,  non-profit 
entities  which  can  document  that  a 
major  purpose  or  function  of  their 
organization  has  been  the  improvement 
of  labor  relations  are  eligible  to  apply. 
However,  all  funding  must  be  directed 
to  the  functioning  of  the  labor- 
management  committee,  and  all 
requirements  imder  Part  B  must  be 
followed.  Applications  from  third-party 
entities  must  docimient  particularly 
strong  support  and  participation  from 
all  labor  and  management  parties  with 
whom  the  applicant  will  be  working. 
Applications  from  third-parties  which 
do  not  directly  support  the  operation  of 
a  new  or  expanded  committee  will  not 
be  deemed  eligible,  nor  will 
applications  signed  by  entities  such  as 
law  firms  or  other  third  parties  failing 
to  meet  the  above  criteria. 

Applicants  who  received  funding 
under  this  program  in  the  past  for 
committee  opwations  are  generally  not 
eligible  to  apply.  The  only  exceptions 
apply  to  third-party  grantees  who  seek 
funds  on  behalf  of  an  entirely  different 
committee. 

D.  Allocations 

The  total  FY  1997  appropriation  for 
this  program  is  $1.5  million,  of  which 
at  least  $725,000  will  be  available 
competively  for  new  applicants. 
Specific  funding  levels  will  not  be 
established  for  each  type  of  committee. 
Instead,  the  review  process  will  be 
conducted  in  such  a  manner  that  at  least 
two  awards  will  be  made  in  each 
category  (plant,  industry,  public  sector, 
and  area),  providing  ibat  FMCS 
determines  that  at  least  two  outstanding 
applications  exist  in  each  category. 
After  these  applications  are  selected  for 
award,  the  remaining  applications  will 
be  considered^ccordtng  to  merit 
without  regard  to  category.  A  maximum 
of  $400,000  of  the  $1.5  milfion 
appropriation  has  been  reserved  for  the 
limited  continuation  of  FY95-funded 
grantees. 

In  addition  to  the  competitive  process 
identified  in  the  preceding  paragraph, 
FMCS  will  set  aside  a  sum  not  to  exceed 
thirty  percent  of  its  non-reserved 
appropriation  to  be  awarded  on  a  non- 
competitive basis.  These  funds  will  be 
used  only  to  support  industry-specific 
national-scope  initiatives  and/or 
regional  industry  models  with  high 
potential  for  vddespread  replication  diat 
have  beeii  solicited  by  the  Director  of 
the  Service. 

FMCS  reserves  the  right  to  retain  up 
to  an  additional  five  percent  of  the  FY97 
appropriation  to  contract  for  program 
support  purposes  (such  as  evaluation) 


other  than  administration.  In  addition, 
$25,000  has  been  reserved  to  support 
the  Ninth  National  Labor-Management 
Confisrence  which  will  be  held  in 
Chicago  on  April  7-9, 1998. 

E.  Dollar  Range  and  Length  of  Grants 
and  Continuation  Policy 

Awards  to  continue  and  expand 
existing  labor-management  committees 
(i.e..  in  existence  12  months  prior  to  the 
submission  deadline)  will  be  for  a 
period  of  12  months.  If  successful 
progress  is  made  during  this  initial 
budget  period  and  if  sufficient 
appropriations  for  expansion  and 
continuation  projects  are  available, 
these  grants  may  be  c(Hitinued  for  a 
limited  time  at  a  40  percent  cash  match  - 
ratio.  Initial  awards  to  establish  new 
labor-management  committees  (i.e.,  not 
yet  established  or  in  existence  less  than 
12  months  prior  to  the  submission 
deadline),  will  be  for  a  period  of  18 
months.  If  successful  progress  is  made  - 
during  this  initial  budget  period  and  if 
sufficient  appropriations  for  expansion 
and  continuation  projects  are  available, 
these  girants  may  be  continued  for  a 
limited  time  at  a  40  percent  cash  match 
ratio.  The  dollar  range  of  awards  is  as 
follows: 

•  Up  to  $35,000  in  FMCS  funds  per 
annum  for  existing  in-plant  or  single 
department  public  sector  applicants: 

•  Up  to  $50,000  over  18  months  for 
new  in-plant  committee  or  single 
department  public  sector  applicants; 

•  Up  to  $75,000  in  FMCS  funds  per 
annum  for  existing  area,  industry  and 
multi-department  public  sector 
committees  applicants; 

•  Up  to  $100,000  per  18-raonth 
period  for  new  area,  industry,  and 
multi-department  public  sector 
committee  applicants. 

AppUcants  are  reminded  that  these 
figures  represent  maximiun  Federal 
fimds  only.  If  total  costs  to  accomplish 
the  objective  of  the  appUcation  exceed 
the  maximimi  allowable  Federal 
funding  level  and  its  required  grantee 
match,  applicants  may  supplement 
these  funds  through  volimtary 
contributions  from  other  sources. 
Applicants  are  also  strongly  encouraged 
to  consult  with  their  local  or  Regional 
FMCS  field  offices  to  determine  what 
kinds  of  training  may  be  available  at  no 
cost  before  budgeting  for  such  training 
in  their  applications.  A  list  of  our  field 
leadership  team  and  dieir  phone 
numbers  is  included  in  the  application 
kit. 

F.  Match  Requirements  and  Coat 
Allowability 

Applicants  for  new  labor-management 
committees  must  provide  at  least  10 
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percoit  of  the  total  allowable  project 
costs.  Applicants  for  existing 
committees  must  provide  at  least  25 
peccant  of  the  total  allowable  pro|ect 
costs.  All  »n**^>''"e  funds  may  come 
frran  state  w  local  government  sources 
or  private  sector  contributions,  but  may 
generally  not  include  other  Federal 
funds.  Funds  generated  by  grant* 
supported  eJBbrts  are  considsred 
"project  income,"  and  may  not  be  used 
for  matching  piirpoees. 

It  will  be  tne  policy  of  this  program 
to  reject  all  requests  for  indirect  or 
overhead  costs  as  well  as  "in-kind" 
match  contributions.  In  addition,  grant 
funds  must  not  be  used  to  supplant 
private  or  local/state  government  funds 
currently  spent  for  these  purposes. 
Funding  requests  from  eidsting 
committees  should  focus  entirely  on  the 
costs  associated  with  the  expansion 
efforts.  Also,  under  no  circumstances 
may  business  or  labor  officials 
participating  on  a  labor-management 
committee  be  compensated  out  of  grant 
funds  for  their  time  spent  at  committee 
meetings  or  time  spent  in  training 
sessions.  Applicants  generally  will  not 
be  allowed  to  claim  all  or  a  portion  of 
existing  full-time  staff  time  as  an 
e^roense  or  match  contribution. 

For  a  more  complete  discussion  of 
cost  allowability,  applicants  are 
encouraged  to  consult  the  FY97  FMCS 
Financial  and  Administrative  Grants 
Manual  which  will  be  included  in  the 
application  kit. 

G.  AppUcation  Snhmisrion  and  Review 


\ 


Applications  should  be  signed  by 
both  a  labor  and  management 
representative  and  be  postmarked  no 
later  than  April  19, 1997.  No  application 
or  supplementary  materials  can  be 
accepted  after  the  deadline.  It  is  the 
responsibility  of  the  applicant  to  ensiue 
that  the  application  is  correctly 
postmarked  by  the  U.S.  Po^{^  Service  or 
other  carrier.  An  original  application 
containing  mmibered  pages,  plus  three 
copies,  should  be  addremed  to  the 
Federal  Mediation  and  Conciliation 
Service,  Labor-Management  Program 
Services,  2100  K  Street,  NW, 
WashingUm,  D.C  20427.  FMCS  will  not 
consider  videotaped  submissicms  or 
video  attachments  to  submissions. 

After  the  deadline  has  passed,  all 
eligible  applications  will  be  reviewed 
and  scored  initially  by  one  or  more 
Customer  Review  Boards.  The  Board(s) 
will  recommend  selected  applications 
for  further  funding  consideration.  The 
Director,  Labor-Management  Program 
Services,  will  finalize  the  scoring  and 
selection  process.  The  individual  listed 
as  contact  person  in  Item  6  on  the 


application  form  will  generally  be  the 
only  person  with  whom  FMCS  will 
communicate  during  the  application 
'reviewprocess. 

All  FY97  grant  applicants  will  be 
notified  of  results  and  all  grant  awards 
will  be  made  before  September  15, 1997. 
Applications  submitted  after  the  April 
19  deadline  date  w  that  fail  to  adhere 
to  eligibility  or  other  major 
reqiiirements  will  be  administratively 
rejected  by  the  Director,  Labor-    .  r  • 
Management  Program  Services. 

H.Caiitact 

Individuals  wishing  to  apply  for 
funding  under  this  program  should 
contact  the  Federal  Mediaticoi  and 
Conciliation  Service  as  soon  as  possible 
to  obtain  an  application  kit.  These  kits 
and  additional  information  or 
clarification  can  be  obtained  free  of 
charge  by  contacting  Karen  Pierce  or 
Linda  Stubbs,  Federal  Mediaticm  and 
Conciliation  Service,  Labor- 
Management  Program  Service,  2100  K 
Street.  NW.  Waahingtan.  DC  20427;  or 
by  calling  202-^06-6181. 

An  optional  video  tape,  entitled  "How 
to  Apply  for  a  Grant  From  FMCS".  is 
also  available.  The  tape,  however,  will 
only  be  sent  out  after  we  receive  a 
specific  written  request  for  the  video. 
JofaD  Calfaoan  Wells. 

Director,  Federal  Mediation  and  Conciliation 
Service. 

[PR  Doc.  96-31916  Filed  12-16-96;  8:45  am] 
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FEDERAL  RESERVE  SYSTEM 

Fonnations  of,  Acquisitions  by,  and 
Msrgsrs  of  Bank  Holding  Companlaa 

The  companies  listed  in  this  notice 
have  applied  to  the  Board  for  approval, 
pursuant  to  the  Bank  Holding  Company 
Act  of  1956  (12  U.S.C.  1841  et  seq.) 
(BHC  Act),  Regulation  Y  (12  CFR  Part 
225),  and  all  other  applicable  statutes 
and  regulations  to  become  a  bank 
holding  company  and/or  to  acquire  the 
assets  or  the  owmership  of,  control  of,  or 
the  power  to  vote  shares  of  a  bank  or 
bank  holding  company  and  all  of  the 
banks  and  nonbanldng  companies 
owned  by  the  bank  holding  company, 
including  the  companies  listed  below. 

The  applications  listed  below,  as  well 
as  other  related  filings  required  by  the 
Board,  are  available  for  immediate 
inspection  at  the  Federal  Reserve  Bank 
indicated.  Once  the  application  has 
been  accepted  for  processing,  it  will  also 
be  available  for  inspection  at  the  offices 
of  the  Board  of  Governors.  Interested 
persons  may  express  their  views  in 
writing  on  the  standards  eniunerated  in 


the  BHC  Act  (12  U.S.Q  1842(c)).  If  the 
proposal  also  involves  the  acquisition  of 
a  nonbanlfdng  company,  the  review  also 
includes  whether  the  acquisition  of  the 
nonbanldng  company  complies  with  the 
standards  in  section  4  of  the  BHC  Act, 
including  whether  the  acquisition  of  the 
nonbanking  company  can  "reasonably 
be  expected  to  produce  benefits  to  the 
public,  such  as  greater  convenience, 
increased  competition,  or  gains  in 
efficiency,  that  outweigh  possible 
adverse  effects,  such  as  undue 
concentration  of  resources,  decreased  or 
unfair  competition,  conflicts  of 
intoests,  or  imsound  banking  practices" 
(12  U.S.C.  1843).  Any  request  for 

a  hearing  must  be  accompanied  by  a 
statement  of  the  reasons  a  written 
presentation  would  not  suffice  in  lieu  of 
a  hearing,  identifying  specifically  any 
questions  of  foct  that  are  in  dispute, 
summarizing  the  evidence  that  would 
be  presented  at  a  hearing,  and  indicating 
how  the  party  commenting  would  be 
aggrieved  by  approval  of  the  proposal. 
Unless  otherwise  noted,  nonbanking 
activities  will  be  conducted  throughout 
the  United  States. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  at  the  Reserve  Bank 
indicated  or  the  offices  of  the  Board  of 
Governors  not  later  than  January  11, 
1997. 

A.  Federal  Reaerve  Bank  of  Kansas 
City  (John  E.  Yorke,  Senior  Vice 
Presidoit]  925  Grand  Avenue,  Kansas 
Qty,  Missouri  64198: 

1.  Mid-America  Bankshares.  Inc., 
Baldwin  Qty,  Kansas;  to  become  a  bank 
holding  company  by  acquiring  100 
percent  of  the  voting  shares  of  State 
Bank  of  Esbon,  Esbon,  Kansas. 

Board  of  Governors  of  the  Federal  Reserve 
System.  December  11. 1996. 
jonniiBr  J.  Johnaon, 
Deputy  Secretary  of  the  Board. 
[FR  Doc  96-31906  Piled  12-16-96;  8:45  am] 
■LUNQ  oooe  •ti»«i# 


Sunshine  Act  Moating 

AGENCY  HOLOMQ  THE  MEETINQ:  Board  of 
Govonors  of  the  Federal  Reserve 
System. 

TME  AND  DATE:  Approximately  11:30 
a.m.,  Friday,  December  20, 1996, 
following  a  recess  at  the  conclusion  of 
the  open  meeting. 

PIACE:  Marriner  S.  Eccles  Federal 
Reserve  Board  Building,  C  Street 
entrance  between  20th  and  21st  Streets. 
N.W.,  Washington,  D.C.  20551. 

STATUS:  Closed 
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MATTERft  TO  BE  CONSWEREO: 

1.  Personnel  acdons  (appointments, 
promotions,  assignments,  reessi^iments,  and 
salaty  actions)  involving  indiviihial  Federal 
Reserve  System  employees. 

2.  Any  items  carried  fnward  frcun  a 
previously  aimounced  meeting. 

CONTACT  PERSON  FOR  MORE  INFORMATION: 

K4r.  Joseph  R.  Coyne,  Assistant  to  the 
Board:  (202)  452-3204.  You  may  call 
(202)  452-3207,  beguming  at 
approximately  5  pan.  two  business  days 
before  this  meeting,  for  a  recorded 
announcement  of  bank  and  bank 
holding  company  applications 
scheduled  for  the  meeting. 

Dated:  December  13. 1996. 
Jennifsr  J.  Johnena, 

Deputy  Secretary  of  the  Board. 

(FR  Doc.  95-32065  Filed  12-13-96;  10:27 

am] 

■LUNQ  CODE  StlO-ei-r 


Sunshine  Act  Meeting 

AGENCY  HOUNNQ  THE  MEETWO:  Board  of 

Governors  of  the  Federal  Reserve 

System. 

THE  AND  DATE:  10:00  a.m.,  Friday. 

December  20, 1996. 

PLACE:  Marriner  S.  Eccles  Federal 

Reserve  Board  Building,  C  Street 

entrance  between  20th  and  21st  Streets, 

N.W.,  Washington,  D.C.  20551.  . 

STATUS:  Open. 

MATTERS  TO  BE  CONSIDERED: 

Summary  Agenda 

Because  of  its  routine  nature,  no  discussion 
of  the  following  item  is  anticipated.  This 
matter  Mrill  be  voted  on  without  discussion 
unless  a  member  of  the  Board  requests  that 
the  item  be  moved  to  the  discussion  agenda. 

1.  Publication  for  comment  of  propoised 
revisions  to  Regulation  B  (Equal  Credit 
Opportimity)  to  implement  amendments  to 
the  Equal  Credit  Opportunity  Act  regarding 
"self-testing." 

Discussion  Agenda 

2.  Proposal  to  increase  the  limitation  on 
the  amount  of  revenue  derived  from 
underwriting  and  dealing  in  bank-ineligible 
securities  by  section  20  subsidiaries  of  bank 
holding  companies  (proposed  earlier  for 
public  comment;  Docket  No.  R-0841). 

3.  Proposed  amendment  to  Regulation  B 
(Equal  Qedit  Opportunity)  regarding  data 
collection  on  all  types  of  credit  (proposed 
earlier  for  public  conunent;  Docket  No.  R- 
0876). 

4.  Any  items  carried  forward  from  a 
previously  announced  meeting. 

Note:  This  meeting  will  be  recorded  for  the 
benefit  of  those  unable  to  attend.  Cassettes 
will  be  available  for  listening  in  the  Board's 
Freedom  of  Information  Office,  and  copies 
may  be  ordered  for  S5  per  cassette  by  calling 
(202)  452-3684  or  by  writing  to:  Freedom  of 
biformation  OfBoe,  Board  of  Governors  of  the 


Federal  Reserve  System,  Washington,  D.C 
20551. 

CONTACT  PERSON  FOR  MORE  INFORMATION: 
Mr.  Joseph  R.  Coyne,  Assistant  to  the 
Board;  (202)  452-3204. 

Dated:  Decnnber  13. 1996. 
Jaonifv  J.  JohqsoD, 

Deputy  Secretary  of  the  Board. 

[FR  Doc.  96-32066  Filed  12-13-96;  10:27 
am) 

SUMO  COOS  Mto-ei-p 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Dieesse  Control  and 
Prevention 

National  Institute  for  Occupational 
Safety  and  Healttt;  Request  for 
Comments  on  the  Propoeed  NIOSH 
Document  on  Guidelines  for  Protecting 
ttie  Safety  and  Heaiti)  of  Healtti  Can 
Worlcers 

AGENCY:  National  Institute  for 
Occupational  Safety  and  Health 
(NIOSH),  Centers  for  Disease  Control 
and  Prevention  "(CDC).  Department  of 
Health  and  Htmian  Sovices. 
ACTION:  Request  for  comments. 

SUMMARY:  NIOSH  requests  comments 
concerning  the  updating  of  the  1988 
NIOSH  doctunent.  Guidelines  for 
Protecting  the  Safety  and  Health  of 
Health  Care  Workers  (NIOSH 
Publication  No.  88-119 1). 
DATES:  Written  comments  to  this  notice 
should  be  submitted  to  Diane  Manning, 
NIOSH  Docket  Office,  4676  Columbia 
Paikway,  Mailstop  C-34,  Cincinnati, 
Ohio  45226.  Comments  or  data  may  be 
submitted  on  the  following  topics  (but 
are  not  limited  to  these):  (1)  Target 
audience,  (2)  format.  (3)  content,  and  (4) 
methods  of  distribution.  Comments 
must  be  received  on  or  before  February 
18, 1997.  Comments  may  also  be  faxed 
to  Diane  Manning  at  (513)  533-6285  or 
submitted  by  email  to: 
dmm20NI0SDTl.em.cdc.gov  as 
WordPerfect  5.0,  5.1/5.2, 8.0/6.1,  or 
ASCn  files. 

FOR  FURTHER  INFORMATION  CONTACT: 
Technical  information  may  be  obtained 
from  John  J.  Whalen,  NIOSH.  c6c,  4676 
Columbia  Parkway,  Mailstop  C-14, 
Cincinnati,  Ohio  45226,  telephone  (513) 
533-8270. 

SUPPI^MENTARY  INFORMATION:  Pursuant 
to  Sections  20  and  22  of  the 
Occu{>ational  Safety  and  Health  Act  of 


>  This  publicatioD  (NTB  Publication  No.PB-«9- 
148621)  is  available  from  the  National  Technical 
Infonnation  Setvica  (NTIS).  S285  Poit  Royal  Road, 
Springfield.  VA  22161.  telephone  (703)  487-46Sa 


1970  (29  U.S.C.  669  and  671),  NIOSH  is 
authorized  to  gather  information  and 
develop  recommendations  for 
improving  occupational  safety  and 
health. 

More  than  8  million  health  care 
woikers  are  employed  in  the  United 
States,  and  they  constitute  about  6 
percent  of  the  entire  workforce.  These 
workers  represoit  many  different 
occupations  and  are  found  in  a  wide 
variety  of  work  settings. 

Since  health  care  workers  have  very 
diverse  fimctions  and  duties,  they  are 
exposed  to  many  hazards.  These 
hazards  include  radiation,  toxic 
chemicals,  biological  agents,  eigonomic 
stressors,  violence,  stress,  and  physical 
hazards  such  as  heat  and  noise. 

Few  workplaces  are  as  complex  as 
hospitals,  where  more  than  50  percent 
of  health  care  workers  are  employed. 
The  number  and  types  of  hazards  in 
hospitals  are  extremely  large.  For 
example,  maintenance  workers  may  be 
exposed  to  solvents,  asbestos,  and 
electrical  hazards.  Housekeepers  are 
exposed  to  detergents  and  disinfectants 
that  can  cause  sldn  rashes  and  eye  and 
throat  irritation.  Also,  housekeepers 
may  be  exposed  to  infectious  diseases 
such  as  hepatitis  or  acquired 
immimodefidency  syndrome  (AIDS) 
bom  hypodermic  needles  that  have  not 
been  properly  discarded.  Nurses 
confront  such  potential  hazards  as 
exposxire  to  infectious  diseases  and 
toxic  substances,  back  injuries,  radiation 
exposiue,  and  stress. 

In  1988,  NIOSH  published  the 
Guidelines  for  Protecting  the  Safety  and 
Health  of  Health  Care  Workers. 
However,  since  that  time,  knowledge 
concerning  these  hazards  has  increased, 
and  additional  recommendations  have 
been  made.  For  example,  CDC 
recommendations  for  protecting  health 
care  workers  &t>m  tuberculosis  and 
AIDS  have  changed  significantly,  as 
have  NIOSH  recommendations  * 

concerning  relevant  respiratory 
protection. 

NIOSH  is  aware  that  a  number  of 
directions  can  be  taken  to  update  the 
document;  therefore,  a  draft  dociunent 
outline  and  list  of  issues  have  been 
prepared  by  CDC  to  ascertain  the 
appropriateness  of  the  proposed 
document  content  and  {oimat.  NIOSH  is 
soliciting  comments  on  the  document 
outline  provided  below: 

L  Docnraent  OntUne 

Foreword 

Abstract 

Contents 

Abl»eviations 

Acknowledgments 

Introduction  - 
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Overview  of  Health  Care  Industry 

Overview  of  Hazards 

Development  of  Occupatioaal  Safety  and 

Health  Programa 
Administrative  tuppcHt 
Employee  involvement 
Health  and  aafisty  onnmittee 
Multidieciplinaiy  teem  approach 
Medical  stnveillance  program 
Rehabilitation 

Legal  and  ethical  considerationa 
Americans  with  Disabilities  Act  (ADA) 
Worksite  analysis 
Literature  review 
Identification  of  hazard  catagoriaa 
Worksite  survey 
Hazard  analysis 
Exposure  monitoring  (biological  and 

environmental) 
Safety  and  health  training 
Program  review  and  evaluation 
Development  of  onergency  plans 
Hazards 
Hazardous  agents 
Biological  agents 
Chemical  agents 
Disinfsctants  and  sterilants 
Antibiotics 
Hovmones 
Antineoplastics 
Waste  anesthetic  gMea 
Latex  (allergy) 

Aerosolized  medications  (e.g..  ribavirin) 
Hazardous  waste 
Physical  hazards 
Compressed  gases  and  chemicals  (toxic. 

reactive,  corroeive,  or  flammable 

properties) 
Extreme  temperatures  (e.g.,  burns  caused 

by  cryogenic  compounds  such  as  dry  ice 

or  liquid  nitrogen,  or  bums  caused  by 

the  use  of  autodavee  or  incinetatocs  ior 

sterilization) 
Mechsnicsl  (e.g..  lacerations,  punctures. 

and  abrasions) 
Electrical 

Radiation  (ionizing  and  nonionizing) 
Noise 
Violence 
Slips  and  £slls 
Ergonomic  hazards 
Lifting  (strains  or  back  injuries) 
Standing  (for  long  periods  of  time) 
Poor  lighting  (eye  'train) 
~   Psychological  hazards 
Job  specialization 
Discrunination 
Ergonomic  tactan 
Technological  changes 
Work  schedules  (e.g.,  shift  wrork.  leave 

policies) 
Downsizing 
Violence 
StafE/patient  ratios  and  occupational  mix 

Each  of  the  major  hazard  categories 
identified  above  will  be  divided  into  the 
following  subsections: 

a.  Explanation  of  the  hazard 

b.  Occupations  at  risk 

c.  Locations  in  the  health  care  fiudlity 
where  the  hazard  may  occur 

d.  DiscussioD  of  relevant  regulations 

e.  Disctission  of  controls  that  are 
specific  for  the  hazard  that  will  not 


otherwise  be  covered  in  the  general 
control  technology  chapter 

f.  Additional  resources  (e.g.,  relevant 
Utaratuie.  World  Wide  Web  (www) 
sites). 

Control  Technology — General 

Directory  of  Occupational  Safety  and 
Health  Information  for  Health  Care 
Workers 

Appendices 

a.  Pubhcations  relevant  to  controlling 
infectious  agents  in  the  health  care 
environment 

b.  Occupational  hazards  by  location 

c.  Chemicals  oicountered  in  aelectad 
health  care  occupations 

d.  Annotated  bibliography 
Index 

n.  lanses 

The  draft  outline  provided  above 
asstimes.that  each  chapter  or  section  of 
the  updated  doctunent  will  be 
developed  by  an  expert  in  the  area. 
Many  of  these  experts  will  come  fitHn 
CDC  but  outside  experts  will  also  be 
utilized.  To  ensure  that  the  information 
in  the  document  is  appropriate  and 
reaches  the  target  audiences,  there  are 
several  issues  which  should  be 
considered  by  conmientors: 

a.  The  1988  Guidelines  dismissed 
only  hazards  associated  with  hospitals 
(not  other  health  care  settings  s\icb  as 
nursing  homes  or  drug  treatment 
centers).  It  is  assumed  that  information 
that  is  relevant  for  hospitals  is  also 
relevant  for  other  health  care  facilities. 
The  issue  is  whether  information  (e.g., 
reports  of  hazards)  about  health  care 
furilitiw  other  than  hospitals  should  be 
included  in  the  revised  guidelines,  if 
available. 

b.  The  draft  format  is  based  on  the 
type  of  hazard  (e.g.,  physical, 
ergonomic.  and  chemical).  The  issue  is 
whether  this  is  the  best  approach  or  if 
another  format  (e.g.,  presenting  hazards 
by  job  task  or  occupation)  woiUd  be 
better.  Another  issue  involving  the 
format  structure  is  whether  suggested 
chapters  should  be  deleted  or  additional 
chapters  included. 

c  The  development  of  small 
documents  for  different  health  care 
settings  (e.g.,  biomedical  laboratory, 
nursing  home,  home  care,  etc.)  or 
occupations  (e.g.,  nursing  aids, 
radiological  technicians,  pharmacists) 
would  be  useful.  The  issue  is  whether 
or  not  these  smaller  docimients  should 
be  done  in  place  of  one  larger,  all 
inclusive  doomient  as  outlined  above  or 
in  addition  to  this  doomient. 

d.  The  potential  users  of  the  health 
care  worker  guidelines  include 
occupational  physicians,  administrators 
of  health  care  facilities,  muses, 
engineers,  nursiiig  aides,  safsty 


professionals,  industrial  hygienists.  and 
safety  and  health  committees.  The  issue 
is  whether  the  language  and  content 
should  be  targeted  to  specific 
occupations. 

e.  Information  and  reconmiendations 
applicable  to  controlling  hazards  in  the 
health  care  indtistry  change  on  a  regtilar 
basis.  There  are  a  number  of 
mechanisms  that  can  be  utilized  to 
update  this  information  stich  as 
providing  "updates"  on  a  website  (e.g., 
as  a  subsection  of  the  Institute's  www 
site  on  the  internet)  and/or  providing 
the  information  on  a  CD-ROM  that  is 
updated  on  a  regular  basis.  The  issue  is 
what  is  the  best  mechanism(s)  for 
reaching  each  intended  audience(s). 

Dated:  December  2. 1996. 
William  E.  HalperiB, 
Acting  Director,  National  Institute  for 
Occupational  Safety  and  Health  Centers  far 
Disease  Control  and  Prevention  (CDC) 
(FR  Doc.  96-31949  Filed  12-16-96;  8:45  am] 
;4if 


Food  and  Drug  Adminlatration 

[Docket  Na96M-0471] 

Bartels  Prognostics,  Inc.;  Premaritet 
Approval  of  Bartals  ChamoRsspon^a 
Assay 

AQENCY:  Food  and  Drug  Administration. 

HHS. 

action:  Notice. 

SUtMARY:  The  Food  and  Drug 
Administration  (FDA)  is  aimouncing  its 
approval  of  the  application  by  Bartels 
Prognostics,  Inc.,  Issaquah,  WA.  for 
premarket  approval,  imder  the  Federal 
Food.  Drug,  and  Cosmetic  Act  (the  act), 
of  Bartels  ClhemoResponse  Assay.  After 
reviewing  the  recommendation  of  the 
Microbiology  Devices  Panel.  FDA's 
Center  for  Devices  and  Radiological 
Health  (CDRH)  notified  the  applicant, 
by  letter  of  August  1, 1996,  of  the 
approval  of  the  application. 
DATES:  Petitions  for  administrative 
review  by  January  16,  1997. 
ADDRESSES:  Written  requests  for  copies 
of  the  simmuuy  of  safety  and 
effectiveness  data  and  petitions  for 
administrative  review  to  the  Dockets 
Management  Branch  (HFA-305).  Food 
and  Drug  Administration.  12420 
Paridavm  Dr.,  rm.  1-23.  Rockville,  MD 
20857. 

FOR  FURTHER  INFORMATION  CONTACT: 
Sharon  L.  Hansen,  Center  for  Devices 
and  Radiological  Health  (HFZ-440), 
Food  and  Drug  Administration.  9200 
Corporate  Blvd.,  Rockville,  MD  20650. 
301-594-1293. 


Federal  Register  /  Vol.  61,  No.  243  /  Tuesday.  December  17,  1996  /  Notices 


66283 


SUPPLEMENTARY  INFOmUTKM:  On 
November  23, 1994,  Baitels  Prognostics, 
Inc.,  Issaquah,  WA  98027,  submitted  to 
CDRH  an  application  for  premarket 
approval  of  Bartels  ChemoResponse 
Assay.  The  device  is  an  in  vitro 
diagnostic  device  intended  for  use  to 
determine  resistance  to  5-Fluorouracil 
(5-FU)  of  cells  isolated  from  breast 
tumors  and  is  indicated  for  use  to  assist 
physicians  in  determining  if  5-FU  is  an 
inefiective  treatment  for  relapsed  breast 
cancer  patients. 

On  May  1, 1995,  the  Microbiology 
Devices  Panel  of  the  Medical  Devices 
Advisory  Committee,  an  FDA  advisory 
committee,  reviewed  and  recommended 
approval  of  the  application.  On  August 
1, 1996,  CDRH  approved  the  appUcation 
by  a  letter  to  the  apphcant  from  the 
Director  of  the  Office  of  Device 
Evaluation,  CDRH. 

A  summary  of  the  safety  and 
effectiveness  data  on  which  CDRH 
based  its  approval  is  on  file  in  the 
Dockets  Management  Branch  (address 
above)  and  is  available  from  that  office 
upon  written  request.  Requests  shoiild 
be  identified  with  the  name  of  the 
device  and  the  docket  niunber  found  in 
brackets  in  the  heading  of  this 
document. 

Opportunity  for  Administrative  Review 

Section  515(d)(3)  of  the  act  (21  U.S.C. 
360e(d)(3))  autiiorizes  any  interested 
person  to  petition,  under  section  515(g) 
of  the  act,  for  administrative  review  of 
CDRH's  decision  to  approve  this 
appUcation.  A  petitioner  may  request 
either  a  formal  hearing  imder  21  CFR 
part  12  of  FDA's  administrative 
practices  and  procedures  regulations  or 
a  review  of  the  application  and  CDRH's 
action  by  an  independent  advisory 
committee  of  experts.  A  petition  is  to  be 
in  the  form  of  a  petition  for 
reconsideration  under  21  CFR  10.33(b). 
A  petitioner  shall  identify  the  form  of 
review  requested  (hearing  or 
independent  advisory  committee)  and 
shall  submit  with  the  petition 
supporting  data  and  infonnation 
showing  that  there  is  a  genuine  and 
substantial  issue  of  material  fact  for 
resolution  through  administrative 
review.  After  reviewing  the  petition, 
FDA  will  decide  whether  to  grant  or 
deny  the  petition  and  will  publish  a 
notice  of  its  decision  in  the  Federal 
Register.  If  FDA  grants  the  petition,  the 
notice  will  state  the  issue  to  be 
reviewed,  the  form  of  review  to  be  used, 
the  persons  who  may  participate  in  the 
review,  the  time  and  place  where  the 
review  will  ocou-,  and  other  details. 

Petitioners  may,  at  any  time  on  or 
before  January  16, 1997  file  with  the 
Dockets  Management  Branch  (address 


above)  two  copies  of  each  petition  and 
supporting  data  and  information, 
identified  with  the  name  of  the  device 
and  the  docket  number  found  in 
brackets  in  the  heading  of  this 
document  Received  petitions  may  be 
seen  in  the  office  above  between  9  a.m.T 
and  4  p.m.,  Monday  throiigh  Friday. 

This  notice  is  issued  under  the 
Federal  Food,  Drug,  and  Cosmetic  Act 
(sees.  515(d),  520(h)  (21  U.S.C.  360e(d), 
360)(h)))  and  under  authority  delegated 
to  the  Commissioner  of  Food  and  Drugs 
(21  CFR  5.10)  and  redelegated  to  die 
Director,  Center  for  Devices  and 
Radiological  Health  (21  CFR  5.53). 

Dated:  October  24, 1996. 

Joaeph  A.  Levitt, 

Deputy  Director  for  Regulations  Policy,  Center 
for  Devices  and  Radiological  Health. 

(PR  Doc.  9fr-31934  Filed  12-16-96;  8:45  am] 

■LUNQ  coos  4iaO-01-F 


[Doctot  No.  96M  03S01 

Roche  Molecular  Systsms,  Inc.; 
Premarfcvt  Approval  of.  Roche  Ampllcor 
HIV-1  Monitor  Test 

agency:  Food  and  Drug  Administration, 

HHS. 

ACTION:  Notice. 

summary:  Hie  Food  and  Drug 
Administration  (FDA)  is  annoimdng  its 
approval  of  the  application  by  Roche 
Molecular  Systems,  Inc.,  Somerville,  NJ, 
for  premarket  approval,  tmder  the 
Federal  Food,  Dnig,  and  Cosmetic  Act 
(the  act),  of  the  Roche  AmpUcor  HIV-1 
Monitor  Test.  After  reviewing  the 
recommendation  of  the  Blood  Products 
Advisory  Committee  (BPAC).  FDA's 
Center  for  Biologies  Evaluation  and 
Research  (CBER)  notified  the  appUcant, 
by  letter  of  June  3, 1996,  of  the  approval 
of  the  application. 

DATES:  Petitions  for  administrative 
review  by  January  16, 1997. 

ADDRESSES:  Written  requests  for  copies 
of  the  summaiy  of  safety  and 
effiectiveness  data  and  petitions  for 
administrative  review  to  the  Dockets 
Management  Branch  (HFA-305),  Food 
and  [hug  Administration,  12420 
Parklawn  Dr.,  rm.  1-23,  Rockville,  MD 
20857. 

FOR  FURTHER  INFORMATION  CONTACT: 
S^kza  Hwangbo,  Center  for  Biologies 
Evaluation  and  Research  (HFM-380), 
1401  Rockville  Pike,  Rockville,  MD 
20852-1448.  301-827-3524. 
SUPPLEMENTARY  INFORMATION:  On 
November  3, 1995,  Roche  Molecular 
Systems,  Inc.,  Simimerville,  N)  08876- 
3771,  submitted  to  CBER  an  application 
for  premarket  approval  of  the  Rioche 


Ampllcor  IflV-1  Monitor  Test.  The 
device  is  intended  to  quantitate  human 
immunodeficiency  virus  Type  1  (HTV-l) 
ribonucleic  add  (RNA)  in  htiman 
plasma  and  is  to  be  used  in  conjunction 
'with  clinical  presentation  and  other 
laboratory  markers  as  an  indicator  of 
HTV-l  disease  pro^osis.  The  AmpUcor 
HIV-1  Monitor  Test  is  based  on  the 
following  processes:  (1)  Reverse 
transcriptase  (RT)  of  target  HTV-l  RNA 
to  generate  complimentary 
deoxyribonucleic  add  (cDNA);  (2) 
polymerase  chain  reaction  (PCR) 
ampUfication  of  target  cDNA;  (3) 
hybridization  of  PCR  amplified  cDNA  to 
spedfic  oUgonucleotide  probes;  and  (4) 
detection  of  the  probe-cDNA  complex 
by  colorimetric  means.  The  device  is  not 
intended  to  be  used  as  a  HIV-1 
screening  test,  or  as  a  diagnostic  test  to 
confirm  the  presence  of  fflV  infection. 

On  March  21, 1996,  the  premarket 
approval  application  (PMA)  was 
referred  to  BPAC,  an  FDA  advisory 
committee,  for  its  recommendation 
regarding  the  use  of  the  AmpUcor  HIV- 
1  Monitor  Test  to  assist  in  disease 
prognosis,  monitoring  therapy,  and 
patient  management.  From  data 
presented  by  FDA,  BPAC  determined 
the  test  to  be  capable  of  predse  and 
accurate  measurement  of  HTV-l  RNA  in 
samples  of  human  plasma.  BPAC 
recommended  that  the  AmpUcor  HIV-1 
Monitor  Test  was  acceptable  for  use  in 
the  prognosis  of  HTV  disease  in  specific 
populations,  e.g.,  patients  with  CD4 
positive  ceUs  of  a  predefined  level. 
BPAC  stated  that  they  viewed  therapy 
monitoring  and  patient  management  as 
being  closely  related,  nonseparable 
issues  and  that  suffident  clinical 
studies  had  not  been  performed  to 
demonstrate  the  utiUty  of  the  AmpUcor 
HIV-1  Monitor  Test  for  such  uses. 
BPAC  recommended  that  further 
postmarket  surveillance  studies  could 
be  conducted  to  determine  whether  the 
AmpUcor  HIV-1  Monitor  Test  could  be 
vaUdated  for  uses  other  than  prognosis, 
i.e.,  therapy  monitoring  and  patient 
management.  CBER  considered  the 
BPAC  recommendations  and  opinions 
when  conducting  its  review  of  the  PMA 
for  the  AmpUcor  HTV-l  Monitor  Test 
On  Jime  3, 1996,  CBER  approved  die 
application  by  a  letter  to  the  appUcant 
from  the  Director,  Office  of  Blood 
Research  and  Review,  CBER. 

The  June  3, 1996,  appUcation 
approval  letter  restatecf  postapproval 
conditions  previously  agreed  to  by 
Roche  Molecular  Systems,  Inc.,.  in  a  May 
31. 1996,  letter  to  FDA,  whereby  Roche 
Molectilar  Systems,  Inc.,  wiU:  (11 
Perform  postapproval  studies  to 
correlate  measurements  made  with  the 
AmpUcor  HIV-1  Monitor  Test  mth 
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rliniral  endpoints;  (2)  train  laboratory 
personnel  in  the  use  of  the  AmpUoor 
HIV-1  Monitor  Test  at  Roche 
Diagnostics  corporate  headquarters 
training  facility  and  at  customers' 
facilities  to  include  discussions  of  the 
basic  principles  of  PCR  nycleic  add 
amplification,  the  design  and 
maintenance  of  a  nucleic  acid 
amplification  laboratory,  management  of 
workflow,  equipment  maintenance,  and 
trouble  shooting  techniques;  (3)  provide 
the  agency  with  lot  release  test  results 
for  the  first  three  commercial  lots  of  the 
Amplicor  HIV-1  Monitor  Test,  submit 
lot  release  data  for  every  third  lot  for  a 
period  of  12  months  postapproval,  and 
comply  with  agency  determinations 
regarding  the  need  for  submissions  of 
lot  release  data  beyond  the  1-year 
postapproval  period;  and  (4)  develop 
and  provide  physician  and  patient 
educational  materials  to  include 
information  on  HIV  infection,  acquired 
immune  deficiency  syndrome  (AIDS), 
anti-viral  treatment  modalities,  viral 
load  testing,  the  Amplicor  HIV-1 
Monitor  Test,  and  a  statement  that  the 
clinical  significance  of  HIV-1  RNA 
measurements  has  not  been  fuUy 
established  and  that  studies  are  in 
progress  to  determine  the  role  of  HIV 
RNA  meas\irements. 

A  summary  of  the  safety  and 
effectiveness  data  on  which  CBER  based 
its  approval  is  on  file  in  the  Dockets 
Management  Branch  (address  above) 
and  is  available  fit>m  that  office  upon 
written  request.  Requests  should  be 
identified  with  the  name  of  the  device 
and  the  docket  number  found  in 
brackets  in  the  heading  of  this 
docimient. 

Oppoitanity  for  Administrative  Reiview 

Section  515(d)(3)  of  the  act  (21  U.S.C 
360e(d)(3)]  authorizes  any  interested 
person  to  petition,  under  section  515(g) 
of  the  act,  for  administrative  review  of 
CBER's  decision  to  approve  this 
application.  A  petitioner  may  request 
either  a  formal  hearing  imder  part  12  (21 
CFR  part  12)  of  FDA's  administrative 
practices  and  procedures  regulations  or 
a  review  of  the  application  and  CBER's 
action  by  an  independent  advisory 
committee  of  experts.  A  petition  is  to  be 
in  the  form  of  a  petition  for 
reconsideration  tmder  §  10.33(b)  (21 
CFR  10.33(b)).  A  petitioner  shall 
identify  the  form  of  review  requested 
(hearing  or  independent  advisory 
committee)  and  shall  submit  with  the 
petition  supporting  data  and 
information  showing  that  there  is  a 
genuine  and  substantial  issue  of 
material  fact  for  resolution  through 
administrative  review.  Aftei  reviewing 
the  petition,  FDA  will  decide  whether  to 


grant  or  deny  the  petition  and  will 
publish  a  notice  of  its  decision  in  the 
Federal  Register.  If  FDA  grants  the 
petition,  the  notice  will  state  the  issue 
to  be  reviewed,  the  form  of  review  to  be 
used,  the  persons  who  may  participate 
in  the  review,  the  time  and  place  where 
the'review  will  occur,  and  other  details. 

Petitioners  may,  at  any  time  on  or 
before  January  16, 1997.  file  with  the 
Dockets  Management  Branch  (address 
above)  two  copies  of  each  petition  and 
supporting  data  and  information, 
identified  with  the  name  of  the  device 
and  the  docket  nimiber  found  in 
brackets  in  the  beading  of  this 
document.  Received  petitions  may  be 
seen  in  the  office  above  twtween  9  a.m. 
and  4  p.m.,  Monday  throu^  Friday. 

This  notice  is  issued  under  the 
Federal  Food,  Drug,  and  Cosmetic  Act 
(sees.  515td),  520(h)  (21  U.S.C.  360e(d), 
360i(h)))  and  imder  authority  delegated 
to  the  Commissioner  of  Food  and  Drugs 
(21  CFR  5.10)  and  redelegated  to  the 
Director,  Center  for  Biologies  Evaluation 
and  Research  (21  CFR  5.53). 

Dated:  November  26, 1996. 
Kathrya  C  Zoon. 

Director,  Center  fm  Biolopcs  Evaluation  and 
Research. 
(PR  Doc.  96-31935  Filed  13-16-96;  8:45  am] 

MLUNQ  COM  41M-01-P 


Health  Care  Rnancing  Administration 
(HCFA-R-^ 

Agency  Information  Collection 
Actlvltiee:  Proposed  Collection; 
Comment  Request 

In  compliance  with  the  requirement 
of  section  3506(c)(2)(A)  of  the 
Paperwork  Reduction  Act  of  1995.  the 
Health  Care  Financing  Administration 
(HCFA),  Department  of  Health  and 
Human  Services,  is  publishing  the 
following  stmunary  of  proposed 
collections  for  public  comment. 
Interested  persons  are  invited  to  send 
conunents  regarding  the  burden 
estimate  or  any  other  aspect  of  this 
collection  of  information,  including  any 
of  the  following  subjects:  (1)  The 
necessity  and  utility  of  the  proposed 
information  collection  for  the  proper 
performance  of  the  agency's  fimctions; 
(2)  the  accuracy  of  the  estimated 
burden;  (3)  ways  to  enhance  the  qualit]^ 
utility,  and  clarity  of  the  information  to 
be  collected;  and  (4)  the  use  of 
automated  collection  techniques  or 
other  forms  of  information  technology  to 
minimize  the  information  collection 
burden. 

Type  of  Information  Collection 
Request:  Revision  of  a  currently 


approved  collection;  Title  of 
Information  Collection:  Conditions  of 
Participation  for  Rural  Health  Clinics, 
42  CFR  491.9  Subpart  A;  Form  No.: 
HCFA-R-38;  Use:  This  information  is  " 
needed  to  determine  if  rural  health 
clinics  meet  the  requirements  for 
approval  for  Medicare  participation. 
Frequency:  Other  (Initial  application  for 
Medicare);  Affected  Public:  Individuals 
or  Households;  Business  or  other  for 
profit;  Not  for  profit  institutions;  Farms; 
Federal  Government;  and  State,  Local  or 
Tribal  Government;  Number  of 
Respondents:  3,076;  Total  Annual 
Hours:  10,642. 

To  obtain  copies  of  the  supporting 
statement  for  the  proposed  paperwork 
collections  referenced  above,  access 
HCFA's  WEB  SITE  ADDRESS  at  http:// 
www.hcfa.gov/regs/prdact95.htm,  or  to 
obtain  the  supporting  statement  and  any 
related  forms.  E-mail  your  request, 
including  your  address  and  phone 
number,  to  Paperwork@hcfa.gov,  or  call 
the  Reports  Clearance  Office  on  (410) 
786-1326.  Written  conunents  and 
recommendations  for  the  proposed 
information  collections  must  be  mailed 
within  60  days  of  this  notice  directly  to 
the  HCFA  Paperwork  Clearance  Officer 
designated  at  the  following  address: 
HCFA.  Office  of  Financial  and  Hiunan   ' 
Resources,  Management  Analysis  and 
Planning  Staff,  Attention:  Louis  Blank. 
Room  C2-26-17,  7500  Security 
Boulevard,  Baltimore,  Maryland  21244- 
1850. 

Date:  December  9, 1996. 
Edwin  J.  Glatzel 

Diredor,  Management  Analysis  and  Planning 
Staff,  Office  of  Financial  and  Human 
Resources. 
(FR  Doc.  96-31907  Filed  12-16-96;  8:45  am] 

MLUNO  COOC  4120-OS-P 


Health  Resources  and  Services 
Administration 

Agency  Information  Collection 
Actlvitiee:  Proposed  Collection: 
Comment  Request 

In  compliance  with  the  requirement 
of  Section  3506(c)(2)(A)  of  the 
Paperwork  Reduction  Act  of  1995  for 
opportunity  for  public  comment  on 
proposed  data  collection  projects,  the 
Health- Resources  and  Services 
Administration  (HRSA)  will  publish 
periodic  simimaries  of  proposed 
projects  being  developed  for  submission 
to  OMB  under  the  Paperwork  Reduction 
Act  of  1995.  To  request  more 
information  on  the  proposed  project  or 
to  obtain  a  copy  of  the  data  collection 
plans  and  draft  instruments,  call  the 


Federal  Register  /  Vol  61,  No.  243  /  Tuesday.  December  17.  1996  /  Notices 


66285 


HRSA  Reports  Clearance  Officer  on 
(301)  443-1129. 

Owunents  are  invited  on:  (a)  Whether 
the  proposed  collection  of  infbimation 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility;  (b)  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information;  (c) 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  through  the 
use  of  automated  collection  techniques 


or  other  forms  of  information 
technology. 

Proposed  Project 

Qants  for  Hospital  Construction  and 
Modemizatian— federal  Right  of 
Recovery  and  Waiver  of  Recovery  (42 
CFR 124,  Subpart  H)  (0MB  No.  0015- 
0099)— Extension,  no  change— The 
regulation  known  as  "Fedoal  Right  of 
Recovery  and  Waiver  of  Recovery", 
provides  a  means  for  the  Federal 
Government  to  recover  grant  funds  and 
a  method  of  calculating  interest  when  a^ 
grant-assisted  facility  imder  Title  VI  and 
XVI  is  sold  or  leased,  or  there  is  a 


change  in  use  of  the  facility.  It  also 
allows  for  a  waiver  of  the  right  of 
recovery  under  certain  circumstanoes. 
Facilities  are  required  to  provide  written 
notice  to  the  Federal  Government  when 
such  a  change  occiu^,  and  to  provide 
copies  of  sales  OHitracts,  lease 
agreements,  estimates  of  current  assets 
and  liabiUties,  value  of  equipment, 
expected  value  of  land  on  the  new 
owner's  books  and  remaining 
depreciation  for  all  fixed  assets  involved 
in  the  transactions,  and  other 
information  and  documents  pertinent  to 
the  change  of  status. 

Estimates  of  Annualized  Hoar  Burden 


Regulatkxi 

Number  of 
respondents 

Responses 
respondent 

Hours  per 
response 

Total  burden 
hours 

124.704  (b)  and  707 _ 

20 

1 

3 

60 

Send  comments  to  Patricia  Royston, 
HRSA  Reports  Clearance  Officer,  Room 
14-36,  Puklawn  Building,  5600  Fishers 
Lane,  Rockville,  MD  20857.  Written 
comments  should  be  received  within  60 
days  of  this  notice. 

Dated:  December  11, 1996. 
J.  Heniy  Mimtn, 

Associate  Administrator  for  Ptdicy 
Coordination. 
(PR  Doc  96-31933  Filed  12-1&-96;  8:45  am] 

■tUMQ  OOOt  41«»-1fr-P 


Office  of  Inapector  Qenorai 

Program  Exclusions:  November  1996 

AQENCY:  Office  of  Inspector  General, 
HHS. 

ACTION:  Notice  of  program  exclusions. 
During  the  month  of  November  1996, 
the  HHS  Office  of  Inspector  General 
imposed  exclusions  in  the  cases  set 
forth  below.  When  an  exclusion  is 
imposed,  no  program  payment  is  made 
to  anyone  for  any  items  or  services 
(other  than  an  emergency  item  or 
service  not  provided  in  a  hospital 
emergency  room)  furnished,  ordered  or 
prescribed  by  an  excluded  party  under 
the  Medicare,  Medicaid,  Maternal  and 


Child  Health  Services  Block  Grant  and 
Block  Grants  to  States  for  Social 
Services  programs.  In  addition,  no    . 
program  payment  is  made  to  any 
business  or  facility,  e.g.,  a  hospital,  that 
submits  biUs  for  payment  for  items  or 
services  provided  by  an  excluded  party. 
Program  beneficiaries  remain  free  to 
decide  for  themselves  whether  they  will 
continue  to  use  the  services  of  an 
excluded  party  even  though  no  program 
payments  will  be  made  for  items  and 
services  provided  by  that  excluded 
party.  The  exclusions  have  national 
effect  and  also  apply  to  all  Executive 
Branch  proc\uement  and  non- 
procurement  programs  and  activities. 


Subject,  dty,  state 


Effective  date 


PROGfUiyi-RELATED  CONVICTIONS 


BRENNER-JONES,  BARBARA,  PHOENIX,  AZ 
CIMINELLO,  ROBERT,  pOLUD4BUS,  OH  ...:.... 
DELOWE,  SARAH  ELAINE,  QOOOYEAR.  AZ  . 
GIBSON.  BUFORD  JR..  PALOS  VERDES.  CA 

HANSEN.  JOSEPH  M..  LOGAN.  UT 

HARRIS.  SHIRLEY.  LEMMON,  SO 
HEARD,  NOVELLA,  SOUTHFIELO,  m  . 

HERB.  GREGORY  W.,  SAN  JOSE.  CA 

IGNACIO.  AZUCENA  C,  HONOLULU.  HI  .^„ 

KIDD.  FLOYD  R..  CORYDON.  IN  _ 

KIRK.  ARCHIE  JAMES,  REDONOO  BEACH.  CA 

KUTSCH.  EUGENE,  ALBANY,  OR  

LAO,  VINCENTE  P.,  PtTTSBURG,  CA ^ 

LAYMAN,  BOBBY  0.,  EWA  BEACH.  HI  

LONG.  NAROEUN,  SKaNAL  HILL,  CA  

I^CK.  JOHN  R.,  OSHKOSH,  Wl  

MACK.  RICHARD  A..  WAUPUN,  Wl 

MOBLEY,  CHARLES  S.,  ZACHARY,  LA  ....„ 

NELSON,  SCOTT  NEIU  ABILENE.  TX 

NEWBY,  JEANETTE  A..  BOISE.  ID 

ODELL.  DENNIS  WILUAM.  COSTA  MESA.  CA  . 

PATTERSON.  TERRY,  SIOUX  FALLS,  SD 

REVILLE,  DONALD  N..  BORON.  CA  „„,...„ 

SONGDEJ,  NmVADEE,  ROWLAND  HGTS,  CA  . 


12«e/96 
12/11/96 
12/09^96 
12^09/96 
12/11/96 
12/11/96 
12/11/96 
12/12/96 
12/12/96 
12/11/96 
12XN/96 
12/12/96 
12/12/96 
12/12/96 
12A)W96 
12/11/96 
12/11/96 
12/11/96 
12/11/96 
12/12/96 

12/11/96 
12/0M6 
12A)9/96 
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Subject,  city,  state 


Effective  date 


VALLS.  DIANA  L,  SACRAMENTO.  DA 

VAN  KEAHEY,  JADE  TINAMARIE.  REDONDO  BEACH.  CA 


12/09/96 
12A)9/g6 


PATIENT  ABUSE/NEQLECT  CONVKmONS 


ALLEN.  MEUNDA.  GURDON.  AR  

BAILEY,  JUANITA  JOHNSON,  MINDEN,  LA 

CUTHBERT.  ANDREE  M.,  CANAL  FULTON.  OH  . 

DAVIS.  JAMES  MICHAEL.  FARMERS  BRANCH.  TX  . 

GIBSON.  JOHN  W.,  JONESBORO,  AR 

HARDEN.  NICOLE  PLESHETTE.  LONG  BEACH,  CA 
HOLLAND,  VERONICA  A.,  RANDALLSTOWN.  MD  .-... 

LIGON,  EUNICE,  CINCINNATI  OH 

LUNZER,  RICHARD  G..  ST  PAUL.  MN 

MITTS,  PAUL,  JONESBORO,  AR 

NOLT,  JULIA C,  DALTON,  OH 

PRATER,  JERALO  D.,  EVERETT,  WA 

TRUDO.  SHANE,  SPEARFISH,  SD  

VANDEMORE,  ADAM  M..  FAIRVIEW.  SO  

WILLIAMS.  DANNY  W.,  MANSURA,  LA 

ZIEGLER.  GENE  CHARLES,  PHOENIX.  AZ „„ 


12/11/96 
12/11/96 
12/11/96 
12/11/96 
12/11/96 
12/09/96 
12/11/96 
12/11/96 
12/11/96 
12/11/96 
12/11/96 
12/12/96 
12/11/96 
12/11/96 
12/11/96 
12/09/96 


CONVICTION  FOR  HEALTH  CARE  FRAUD 


DAHL.  CAROLE  ANN.  TACOMA.  WA  

FANOINO,  SENADOR  V.,  SAN  DIEGO.  CA  .... 

GALPERIN.  MURA,  HUNTINGDON.  PA 

HOUEN.  KATJA  DIETUNDE.  SPOKANE.  WA 

MILLER.  SABRYNA.  HAYPEN  LAKE.  ID  

TSAN,  VKTTOR,  HOLLAND,  PA „_. 

WATSON,  SARAH  E.,  UNION,  ME _.. 

WILUAMS.  ANDRE  L.  ANN  ARBOR.  Ml  


12/09/96 
12/09/96 
12/11/96 
12/09/96 
12/09/96 
12/11/96 
12/11/96 
12/11/96 


LICENSE  REVOCATK>N/SUSPENSK>N/SURRENDER 


BAGLIVK),  ROBIN,  DOUGLASVILLE.  PA  

BLACKOWIAK.  TIMOTHY  J..  FARIBAULT.  MN  . 

BUCUR,  JOHN  C,  FAIRFAX.  VA  

CARROL,  RAY,  CIRCLEVILLE.  OH 

CARTER,  HERBERT  EUGENE.  PHOENIX.  AZ  . — 

CARUSO,  ALYCE  F..  HOLDEN,  MA 

DOUCETTE,  SUSAN.  NASHUA.  NH  .,._ 

FARBSTEIN,  MARTIN  E.,  GALENA,  IL  _. 

FLAHERTY,  MARY  F.,  DORCHESTER.  MA  

FRONISTA.  GEORGE  R.,  DAYTON,  OH  „ 

GUZZETTA,  ROBERT  V.,  CEDAR  GROVE.  Wl 

HLAD,  LARtSSA  A..  CARNEGIE.  PA 

JENKINS.  VERN  W.,  SPOKANE,  WA , 

MUETZEL.  MARLENE  A.,  COTTAGE  GROVE,  MN  , 

RTMAN,  MELISSA.  ESSEX,  MA  _ 

POUUOT.  CURTIS.  INTERNATIONAL  FALLS.  MN  . 

RAHKOLA,  BETHANY  SUSAN.  CRYSTAL  MN 

RETHERFORD,  PAMELA  E.,  BURNSVILLE,  MN  ... 

SITAR,  MELANIE,  TEWKSBURY,  MA  

WELCH.  FREDERICK  WtLUAM,  CORNING,  NY  _„ 
ZUCKER.  MARTIN  L.  SIOUX  CITY.  lA 


12/11/96 
12/11/96 
12/11/96 
12/11/96 
12/09/96 
12/11/96 
12/11/96 
12/11/96 
12/11/96 
12/11/96 
12/11/96 
12/11/96 
12/12/96 
12/11/96 
12/11/96 
12/11/96 
12/11/96 
12/11/96 
12/11/96 
>2/11/96 
12/11/96 


FEDERAU8TATE  EXCLUSK>N/SUSPEN8K)N 


BEEM,  MARY  OSA.  FILER,  ID  

CORBITT,  CALVIN  P.,  BRUNSWIDK.  OH 
JONES,  META,  AMERICAN  FALLS,  ID  -.. 
MORTHLAND.  SHIRLEY  A..  BOISE.  ID  ... 


12/12/96 
12/11/96 
12/12/96 
12/09/96 


OWNECVCONTROLLED  BY  CONVICTEO/EXCLUOCD 


KEYSTONE  MEDICAL  PROPERTIES,  LTTTLE  ROCK.  AR  „. 

KIRTLEY  EXTRA  CARE  INC.,  LANCER  MEDICAL  INC  

LANCER  MEDICAL  INC.,  UTTLER  MEDICAL  INC 

MEOTCAL  SUPPORT  SERVICES  INC..  LITTLER  ROCK.  AR 
MEDICO.  GRAPEVINE.  TX _.. , 


12/11/96 
12/11/96 
12/11/96 
12/11/96 
12/11/96 
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Subject,  dty.  statB 


MOBLEY  CHIROPRACTIC  FAMILY.  ZACHARY.  LA 

SOUTHWEST  MEDICAL  INC..  LITTLER  ROCK,  Afl  

STACO  MARKETING  &  SUPPLY  INC..  UTTLER  ROCK.  AR 


DEFAULT  ON  HEAL  LOAN 


AMAYA.  ABRAHAM,  LOS  ALAMITOS.  CA „. 

AMUDOAQHAN,  WALNETTE  C.  COUNTRY  CLUB  HILLS.  IL 

BRANVOLD.  RONALD  D.,  SUSANVILLE.  CA 

BUTTERFIELD.  CATHY  L  RICHARDS.  BOISE,  ID 

CATRON.  MARK  W.,  CARTHAGE.  MO 

COUJER.  GEORGE  R.  JR..  PONDERAY.  ID 

COMER.  MICHAEL  J..  ELK  GROVE.  CA  

CORTEZ.  UNDA  GUILLEN.  CARMK>UEL.  CA 

DAVIS.  PATRICIA  M.,  STAMFORD.  CT 

EIMERS.  JERRY  L.  MARYVILLE.  MO 

FWKEL.  THEODORE  E.,  SANTA  BARdXRA.  CA 

FOROUTANZAD.  JOHN,  LOS  ANGELES,  CA 

FOX,  RK><ARD  T..  ARUNGTON.  WA 

HAMILTON.  AARON  J.,  RANCHO  SANTA  MARGARITA.  CA 

HEER.  JOEL  M..  DUBUQUE.  lA 

KUTLER.  MURRAY  A..  OMAHA.  NE 

LENTELL,  BRIAN  M..  CLOVIS,  CA 

LIcNt  UOUQLAo  A.«  HOMcH,  AK  ..•.•...••. ». ■.»«»».»»—». «■«»■« 

MACKEY,  CYNTHIA  K..  MARINA  DEL  REY.  CA  


MCLAUGHUN.  ROBERT  M..  SUMMERSET,  CA 

MULUNS.  MARILYN  E..  PLACENTIA.  CA  

NKJHOLS.  MARCUS  F..  CULVER  CITY.  CA 

QUADLANDER.  MICHAEL  E..  NEW  BRAUNFELS,  TX  

ROYAL,  DON  C.  NEWPORT  BEACH.  CA 

SANDERS.  THOMAS.  KANSAS  CITY.  MO 

SCHLATER.  THEODORE  L  III.  LOS  ANGELES.  CA  

SCHOW.  KENNETH  M.,  UNTINGTON  BEACH.  CA  

SCINTA.  MARK  C.  PHOENIX.  AZ  

SCOTT.  BARBARA  J.  MILANES,  NORTHRIDGE.  CA 

SHAW.  MK>iAEL  G..  INGLEWOOD.  CA  

SHOELEH,  HOSSIEN  M.,  COSTA  MESA.  CA 

SIMON.  GREG  L.  MURRIETA.  CA  

SMITH.  CURTIS  L.  SPENCER.  OK  

SMULKER.  EVIE  L.  LOS  ANGELES.  CA  .„.._ 

SPARROW.  CLEVELAND  B.  JR..  PONTIAC.  Ml  

STEWART.  JEANNINE  L.  NEWPORT  BEACH.  CA 

SUTTON.  BRIAN  L.  MISSK)N  VIEJO.  CA 

TALLEY.  MICHAEL  S..  BELTON.  MO  

TAYLOR.  DAVID  G..  BLUE  SPRINGS.  MO 

VAN  PATTEN,  MERRILL  D..  MASA.  AZ 

VARDANIAN.  MKJHAEL  A..  BULLERTON,  CA  

VESSELS,  STEVEN  L.  LOMA  LINDA.  CA 

V0R8ECK.  THERESA  M..  ST  LOUIS.  MO  

WALLS-FENWICK.  JAN  D..  SAN  BERNARDINO,  CA 

WraBER,  BARRY  R..  BURBANK.  CA  ;. 

WILLIAMS.  PAMELA  A..  BUENA  PARK.  CA 

WILUAMS.  DAVID  L.  PASADENA.  CA 

WOIWOOD.  DAVID  V..  W.  DES  MOINES.  lA  . 

WOLTER.  CARL  F..  LOS  ANGELES.  CA 

YOUNG,  KERRY  V.,  IDAHO  FALLS,  ID 


12/11/96 
12^11^ 
12ni/96 


12/ogm 

12^1/96 
12A)»96 

^2^^M96 

12/0»96 
12/11/96 
12/11/96 
12^09«6 

^2m/06 

12A)»96 
12X)9«6 
12/1 1«6 
12/11/96 
12/09^96 
12A)M6 

12/DM6 
12/1 2«6 
12/T2/96 
12ni/96 
12/12/96 
12/11/96 
12X)M6 
12/0M6 
12Anm 
12m/96 
^2J09K6 
12/09/96 

12/11/96 

12^1/96 
12^06^96 
12/09«6 
12/11/96 
12/11/96 
12/D9/96 
12/09^96 
12/09/96 
12/11/96 
12^D»96 
12^09/96 
12A)9/96 
12/09/96 
12/11/96 
12/09/96 
12A»^ 


Datad:  December  6. 1996. 

WUUmb  M.  LflMiod.  ^ 

Director,  Health  Care  Administrative  . 
Sanctions,  Office  of  Enforcement  and 
Canpliance. 


SUMO  OOOC  41S4-04-P 


National  InstitutM  of  HeaWi 

SutNnission  for  0MB  Review; 
Comment  Request;  Women's  Health 
and  Aging  Study— Telephone  Follow- 


[FR  Doc  96-31986  Filed  12-16-96;  8:45  am]      "P 


SUMMARY:  Under  the  provisions  of 
Section  3506(c)(2)(A)  of  the  Paperwori: 
Reduction  Act  of  1995,  the  National 
Institute  on  Aging  (NLA)  of  the  National 
Institutes  of  Health  (NIH)  has  submitted 
to  the  OfBce  of  Management  and  Budget 


(OMB)  a  request  to  review  and  approve 
the  infonnation  collection  listed  below. 
A  notice  regarding  this  prop>osed 
information  collection  was  previously 
published  in  the  Federel  B«gi«i»r  on 
August  20, 1996,  page  43064.  The  notice 
allowed  60  days  for  piiblic  comment  No 
public  comments  were  received.  The 
piupose  of  this  notice  is  to  allow  an 
additional  30  days  for  public  comment 
The  NIH  may  not  conduct  or  sponsor, 
and  the  respondent  is  not  required  to 
respond  to,  an  information  collection 
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that  has  been  extended,  revised,  or 
implemented  on  or  after  October  1, 
1995,  unless  it  din>lays  a  currently  valid 
0MB  control  number. 
pnOTOSQ)  COUECnON:  mie:  Wranen's 
Health  and  Aging  Study— Telephone 
Follow-up.  Type  of  Information 
Collection  Request  Revision.  Need  and 
Use  of  Information  Collection:  This 
proposed  study  is  designed  to  obtain 
additional  data  on  women  (previously 
examined  in  the  Women's  Health  and 
Aging  Study,  OMB  No.  0925-0376, 
expiration  8/31/97]  through  telephone 
interviews  with  participants  or  meir 
proxies  1  and  2  years  after  their  final  in- 
home  contacts.  The  Women's  Health 
and  Aging  Study  (WHAS)  is  a 
commimity-based  prospective 
epidemiologic  study  whose  goal  is  to 
study  the  causes  and  course  of  physical 
disability  in  the  one-third  most  disabled 
women  Uving  in  the  conunimity.  The 
main  objective  of  this  additional  data 
collection  is  to  obtain  information  on 
disability  and  nursing  home  admission 
that  will  serve  as  end  points  in  5-year 
prospective  analyses.  This  information 
will  be  a  valuable  addition  to  outcome 
data  on  death  and  hospital  admissions 
that  will  be  obtained  through  linkage 
with  the  National  Death  hidex  and  the 
Health  Care  Financing  Administration 
Medicare  data  base  for  this  same  period 
of  time.  The  variables  collected  in  the 
follow-up  telephone  assessments  will 
provide  important  endpoints  for  a  great 
many  analyses  that  address  the  primary 
goal  of  the  study,  evaluating  factors 
related  to  the  progression  of  disability 
and  need  for  long-term  care.  Frequency 
of  Response:  Once  a  year.  Affected 
Public.  Individuals  or  households.  Type 
of  Respondents:  Women  age  68  and 
older.  Estimated  Number  of 
Respondents:  690;  Estimated  Number  of 
Responses  per  Respondent  2;  Average 
Burden  Hours  Per  Response:  .33; 
Estimated  Total  Annual  Burden  Hours 
Requested:  326.  The  annualized  cost  to 
respondents  is  estimated  at:  $7,500. 
There  are  no  Capital  Costs  to  report. 
There  are  no  Operating  or  Maintenance 
Costs  to  report. 

REQUEST  FOR  COMMENTS:  Written 
comments  and/or  suggestions  from  the 
public  and  affected  agencies  are  invited 
on  one  or  more  of  the  following  points: 

(1)  whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  function  of  the 
agency,  including  whether  the 
informaticHi  will  have  practical  utility; 

(2)  the  accuracy  of  the  agency's  estimate 
of  the  burden  of  the  proposed  collection 
of  information,  including  the  validity  of 
the  methodology  and  assiunptions  used; 

(3)  ways  to  enhance  the  quaUty,  utility. 


and  clarity  of  the  infonnation  to  be 
collected;  and  (4)  ways  to  minimJM  the 
burden  of  the  collection  of  infcnmation 
on  those  who  are  to  respond,  including 
the  use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology. 
OMECT  COMMENTS  TO  OMB:  Written 
commoits  and/or  suggestions  regarding 
the  item(s)  contained  in  this  notice 
especially  regarding  the  estimated 
public  burden  and  associated  response 
time,  should  be  directed  to  the:  (Dffice 
of  Management  and  Budget.  Office  of 
Regulatory  Affairs,  New  Executive 
Office  Building,  Room  10235. 
Waaliington,  D.C.  20503,  Attention: 
Desk  Officer  for  NIH.  To  request  more 
information  on  the  proposed  project  or 
to  obtain  a  copy  of  the  data  collection 
plans  and  instruments,  contact:  Dr.  Jack 
Guralnik,  Chief  Epidemiology  and 
Demography  Office,  Epidemiology, 
Demography,  and  Biometry  Program, 
NIA,  NIH,  Gateway  Building,  Room 
3C309,  7201  Wisconsin  Avenue  MSC 
9205.  Bethesda,  MD  20892-9205,  or  call 
non-toll-free  nimiber  (301)  496-1178  or 
E-mail  your  request,  including  your 
address  to:  <G48S®nih.gov>. 
COMMENTS  DUE  DATE:  Comments 
regarding  this  information  collection  are 
bf»t  assured  of  having  their  full  effect  if 
received  on  or  before  January  16, 1997. 
Colleen  BaiTiM, 
ExacutivB  Office,  NIA. 
[FR  Doc.  96-31882  Filed  12-16-96;  8:45  am] 

WLLMQ  COOC  4140-ai-M 


Qovefninent 'Owned  InventfoiWi 
Availability  for  Licensing 

agency:  National  Institutes  of  Health, 
HHS. 


ACTION:  Notice. 


The  inventions  listed  below  are 
owned  by  agencies  of  the  U.S. 
Government  and  are  available  for 
licensing  in  the  U.S.  in  accordance  with 
35  U.S.C.  207  to  achieve  expeditious 
commercialization  of  results  of  federally 
funded  research  and  development. 
Foreign  patent  applications  are  filed  on 
selected  inventions  to  extend  market 
coverage  for  U.S.  companies  and  may 
also  be  available  for  licensing. 
ADDRESS:  Licensing  information  and 
copies  of  the  U.S.  patent  applications 
listed  below  may  be  obtaineid  by  writing 
to  the  indicated  licensing  contact  at  the 
Office  of  Technology  Transfer,  National 
Institutes  of  Health,  6011  Executive 
Boulevard,  Suite  325,  Rockville, 
Maryland  20852-3804  (telephone  301/ 
496-7057:  fax  301/402-0220).  A  signed 


Confidential  Disclosure  Agreement  will 
be  required  to  receive  copies  of  the 
patent  applications. 

4'-  and  4'.4"-SdMdtiited- 
3a(diplieBybiietlioxy)tropaiie  Analogi 
As  Cocaine  Tharapentka 

AH  Newman,  AC  Allen,  RH  Kline,  S. 

Izenwasser,  JL  Katz  (NIDA) 
Serial  No.  08/667,024  filed  20  Jun  96 

(claiming  benefit  of  60/000,378  filed 

21  Jun  95] 
Licensing  Omtact:  Leopold  J.  Luberecki, 

Jr..  301/496-7735  ext.  223 

The  invention  provides  a  series  of  4'* 
and  4',4"-substituted  benztropine 
analog;  that  demonstrate  high  affinity 
binding  (Ki<30  nM)  to  the  dopamine 
transporter  and  bind  selectively  (>100- 
fold)  over  the  other  monoamine 
transporters.  These  compounds  block 
dopamine  reuptake  in  vitro  and  yet  do 
not  demonstrate  a  cocaine-like 
behavioral  profile  in  animal  models  of 
psychomotor  stimulant  abuse. 
Structure- Activity  Relationships  suggest 
that  these  compounds  interact  at  a 
binding  domain  that  difiisrs  fit>m  that  of 
cocaine  at  the  dopamine  transporter. 
The  invention  also  describes  cocaine 
analogs  comprising  N-substituted  2',3' 
and  3',3"  and  3',4"-analogs,  which 
exhibit  a  cocaine-like  behavioral  profile. 
One  of  the  compoxmds  exhibits  cocaine- 
like activity  and  anti-muscarinic 
receptor  activity,  which  may  improve  its 
therapeutic  utility.  These  compounds 
represent  an  unprecedented  class  of 
dopamine  uptake  inhibitors  that  may 
have  potential  as  cocaine-abuse 
therapeutics,  since  they  have 
neurochemical  similarities  to  cocaine 
and  yet  do  not  appear  to  have  abuse 
liability.  Further,  radiolabeled  analogs 
win  be  suitable  for  imaging  the 
dopamine  transporter  in  mammalian 
brain  using  SPECT  and  PET  and  thus 
would  be  useful  in  the  diagnoses  and 
monitoring  of  neurodegenerative 
disorders  involving  the  dopaminergic 
system  (e.g.,  Parkinson's  disease).  In 
addition,  the  invention  provides 
pharmaceutical  compositions 
comprising  an  analog  of  the  invention 
and  a  phannaceutically  acceptable 
carrier  excipient.  (portfolios:  Central 
Nervous  System — ^Therapeutics, 
psychotherapeutics,  drug  dependence; 
Central  Nervous  System — Therapeutics, 
neurological,  antiparkinsonian;  Central 
Nervous  System— ^Diagnostics,  in  vivo) 

Conjugate  Vaccine  For  Nontypeable 
Haemophilus  Influenzae 

X-X  Gu  (NIDCD],  C-M  Tsai  (CBER),  DJ 

Lim  (NIDCD),  JB  Robbins  (NICHD) 
Serial  No.  60/016,020  filed  23  Apr  96 
Licensing  Contact:  Elaine  Gese,  301/ 
496-7056  ext.  282 
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This  inventiixi  is  a  vaccine  for  the 
prevention  of  disease  caused  by 
nontypeable  H.  influenzae,  which 
causes  25-40%  of  otitis  media  cases 
(middle  ear  infisctions)  in  children  and 
other  respiratory  tract  diseases  in 
humans.  The  emergence  of  antibiotic- 
resistant  bacteria  has  caused  concern 
that  treatment  of  otitis  media  will 
beccnne  more  problematic.  This 
invention  offers  a  new  approach  to 
managing  otitis  media.  The  vaccine  is 
composed  of  lipooligosaccharide, 
isolated  bam  the  suriace  of  strains  of 
nontypeable  H.  influenzae  and  treated 
with  hydrazine  to  remove  esterified 
fatty  adds,  covalently  conjugated  to  an 
immunogend  carrier,  such  as  tetanus 
toxoid.  "Hie  conjugates  have  been  shown 
to  be  nontoxic  by  the  limulus  amebocyte 
assay,  rabbit  pyrogen  test,  and  in  a 
mouse  lethal  toxidty  test.  Antisera 
raised  in  rabbits  immunized  with  the 
conjugate  is  bacteriddal.  (portfoUo: 
Infectious  Diseases — Vacxdnes,  bacterial) 

Materials  And  Kfethods  for  Detection 
and  Treatment  of  Insulin  Dependent 
Diabetes 

NK  Maclaren,  AL  Notions,  Q  Li.  MS  Lan 

(NIDR) 
Soial  No.  08/514.213  filed  11  Aug  95 

and 
Serial  No.  08/548,159  filed  25  Oct  95 
Licensing  Contact:  J.  Peter  Kim.  301/ 

496-7056  ext.  264 

Insulin-dependent  diabetes  mellitus 
(IDDM)  affects  close  to  one  million 
people  in  the  United  States.  It  is  an 
autoimmune  disease  in  which  the 
immune  system  produces  antibodies 
that  attack  the  body's  own  insulin- 
manufacturing  cellis  in  the  pancreas. 
Patients  require  daily  injections  of 
insulin  to  regulate  blood  sugar  levels. 
The  invention  identified  two  proteins, 
named  IA-2  and  IA-2p,  that  are 
important  markers  for  type  I  (juvenile, 
insulin-dependent)  diabetes.  IA-2/IA- 
2^,  when  used  in  diagnostic  tests, 
recognized  autoantibodies  in  70  percent 
of  IDDM  patients.  Combining  IA-2/LA- 
2^  with  other  known  markers  increased 
the  level  of  identification  to  90  percent 
of  individuals  with  IDDM.  Moreover, 
the  presence  of  autoantibodies  to  IA-2/ 
'IA-2p  in  otherwise  normal  individuals 
was  liighly  predictive  in  identifying 
those  at  risk  of  ultimately  developing 
clinical  disease.  It  is  now  possible  to 
develop  a  rapid  and  efiiective  test  that 
can  screen  large  populations  for  IDDM. 
In  addition.  IA-2/IA-2P  are  candidates 
for  immune  tolerance  and  prevention  of 
disease  development 

Compositions  Comprising  Vitamin  F 

C  Weinberger,  S  Kitareewan  (NIEHS) 


Serial  No.  60/003.443  filed  08  Sep  95; 

PCT/US96/15205  fUed  06  Sep  96 
Licensing  Contact:  Carol  Lavridi.  301/ 

496-7056  ext.  287 

This  invention  relates  to  a  collection 
of  potential  fat-soluble  vitamins  that 
may  coordinate  animal  metabolism  and 
development.  RXR  is  a  nudear  receptor 
that  plays  a  central  role  in  cell  signaling 
by  heterodimerizing  with  receptors 
binding  thyroid  hormones,  retinoids 
and  vitamin  D.  The  invention  and 
others  of  its  compositions  can  be 
diaraderized  as  likely  physiological 
effedors  that  may  represent  essential 
components  for  human  nutrition  and 
cell  growth.  Thus,  the  invention 
suggests  that  it  may  coordinate  cell 
physiology  through  RXR-dependent 
hormone  signaling  pathways. 

Macrocyclic  Chelates,  And  Methods  of 
Use  Thereof 

OA  Gansow,  K  Kumar  (NO) 
Serial  No.  08/140,714  filed  22  Od  93 
U.S.  Patent  5.428.154  issued  27  Jul  95 
Licensing  Qmtad:  Raphe  Kantw,  301/ 
496-7735  ext.  247 

Substituted  1,4.7.10-tetraaza 
cyclododecane-N  JM',  N",  N"'-tetraacetic 
add  (DOTA)  has  numerous  desirable 
chelating  qualities  that  make  it  useful 
for  treating  a  nimiber  of  cdellular 
disorders.  Presently  available  chelating 
agents  lack  spedfidty  for  their  intended 
targets  or  do  not  adequately  bind  the 
chelated  metal  ion.  Tnese  substituted 
DOTAs  have  a  strong  affinity  for  a 
number  of  metal  ions.  They  can  also  be 
linked  to  biomolecules  to  form  systems 
for  delivering  the  chelated  metal  ion, 
which  can  be  radiolabeled,  to  specific 
sites  within  a  cell.or  organelle, 
(portfolio:  Cancer — ^Therapeutics, 
immunoconjugates.  conjugate 
chemistry) 

The  Cloning  of  Perilipin  Proteins 

C  Londos,  AS  Greenberg.  AR  Kimmel.  JJ 

Egan  (NIDDK) 
Serial  No.  08/132.649  filed  04  Od  93 
U.S.  Patent  5.585,462  to  issue  17  Dec  96 
Licensing  Contad:  Ken  Hemby.  301/ 

496/7735  ext.  265 

Perilipins  are  foimd  at  the  surface  of 
lipi<l  storage  droplets  of  adipocytes. 
Little  is  known  ^Doul  the  molecules  on 
the  surface  of  lipid  droplets  that  may  be 
involved  in  lipid  metabolism  and 
trafficking.  The  present  invention 
provides  isolated  nucleic  add 
sequences  which  encode  a  family  of 
perilipin  proteins  as  well  as  isolated, 
purified  perilipin  proteins.  These  are 
useful  as  markers  for  differentiation  of 
true  adipocjrte  cells  from  non-adipocyte 
cells  which,  as  a  result  of 
pathophysiological  conditions,  assume 


adipocyte  charaderistics.  (portfolio: 
Cancw — Research  Materials) 

Dated:  December  6, 1996. 

Baibara  M.  McGaray. 

Deputy  Director,  Office  of  Techndogy 
Trxmsfer. 

{FR  Doc  96-31883  FUed  12-16-96;  S:4S  am] 

MLUNQ  coot  4140-ai-ll 


National  Cancar  Instttuta,  NoUca  of 
Maattng 

Notice  is  hereby  given  of  the  meeting 
of  the  National  Cancer  Institute  Board  of 
Sdentific  Advisors  Prevention  Working 
Group,  January  30-31, 1997  at  the 
Crystal  Gateway  Marriott,  1700  Jefferson 
Davis  Highway,  Arlington,  Virginia. 

This  meeting  will  be  dosed  to  the 
public  on  January  30-31, 1997  fitun  8:30 
a.m.  to  approximately  10  p.m.  each  day 
for  the  discussion  of  confidential  issues 
relating  to  the  review,  discussion  and 
evaluation  of  individual  programs  and 
projects  conducted  by  the  NQ 
Prevention  Program.  These  discussions 
will  reveal  confidential  trade  secrets  or 
commerdal  property  such  as  patentable 
material,  and  personal  information 
induding  consideration  of  personnel 
qualifications  and  performance,  the 
competence  of  individual  investigators 
and  similar  matters,  the  disclosure  of 
which  would  constitute  a  dearly 
unwarranted  invasion  of  personal 
privacy. 

Information  pertaining  to  the  meeting 
may  be  obtained  frt>m  Dr.  Jack  Gruber, 
Executive  Secretary,  National  Cancer 
Institute  Prevention  Working  Group. 
National  Cancer  Institute,  6130 
Executive  Blvd.,  EPN,  Rm.  540, 
Bethesda,  MD  20892  (301-496-9740). 

Dated:  December  10, 1996. 
Paula  N.  Hayes. 

Acting  Committee  Management  Officer,  NDL 
(FR  Doc  96-31879  Filed  12-16-96;  8:45  am] 
aajJNQ  COOK  414Q-ei-M 


National  Cancar  Instltutas;  Notica  of 
aoaadMaating 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Ad,  as 
amended  (5  U.S.C.  Appoidix  2),  notice 
is  hereby  given  of  the  following  meeting 
of  the  National  Cancer  Institute  Special 
Emphasis  Panel  (SEP): 

Name  of  SEP:  Cooperative  Family  R^stiy 
for  Epidemiologic  Studies  of  Colon  Cancer 

Date:  January  9-10. 1997 

Time:  9KX>  am 

Piace:  Executive  Plaza  North,  Room  G  6130 
Executive  Boulevard  Bethesda.  MD  20852 

Contact  Person:  Lalita  D.  Palekar,  Ph.D. 
Scientific  Review  Administrator  National 
Cancer  Institute,  NIH  Executive  Plaza  North, 
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Room  643  6130  Exacutive  Boulewd,  MSC 
7405  Betheada.  MD  20892-7405  Tolflphone: 
301/496-7575 

Purpose/ Agenda:  To  evaluate  and  review 
rasponMS  to  RFA  CA96-011,  entitled 
Cooperative  Family  Registry  far 
Epidemiologic  Studies  of  Colon  Cancer. 

The  meeting  will  be  closed  in  accordance 
with  Sto  firovisions  set  forth  in  sees. 
552b(c)(4)  and  552b(c)(6).  Title  5,  U.S.C 
Applications  and  the  discussions  could 
reveal  confidential  trade  secrets  or 
commercial  property  such  as  patentable 
material  and  personal  information 
concerning  individuals  associated  with  the 
applications,  the  discloe\u«  of  which  would 
constitute  a  cleariy  unwamntad  invaaion  of 
personal  privacy. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Numbers:  93.393,  Cancer  Cause  and 
Prevention  Research:  93.394,  Cancer 
Detection  and  Diagnosis  Research;  93.395, 
Cancer  Treatment  Research;  93.396,  Cancer 
Biology  Research;  93.397,  Cancer  Centos 
Supp<»t:  93.398,  Cancer  Research  Manpower, 
93.399,  Cancer  Control) 

Dated:  December  10, 1996. 
Paula  N.Hajraa, 

Acting  Committee  Management  Officer,  NJH. 
(PR  Doc  96-31880  Filed  12-16-96:  8:45  am) 

COM  414».t1-« 


Support;  93.396.  Cancer  Reaearch  Manpower, 
93.399,  Cancer  Control] 

Dated:  December  10. 1996. .  .*       r.  - 
Paula  N.  Hayaa, 

Acting  CommiOee  Managoment  Officer,  NDi. 
[FR  Doc  96-31881  Filed  12-16-96;  8:45  am] 


National  Cancer  Institutes;  Notice  Of 
Cloaed  Meeting 

Pumiant  to  Section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  foUowing  meeting 
of  the  National  Cancer  Institute  Special 
Emphasis  Panel  (SEP): 

Mime  of  SEP:  Neuropsychological  Testing 
for  Children  and  Adults  with  Churonic 
Medical  Illness  (Cancer  and  HIV-1  inHsction). 

Date:  January  8, 1997. 

Time:  9:00  am. 

Place:  Executive  Plaza  North,  Room  H, 
6130  Executive  Boulevard.  Bethesda.  MD 
20852. 

Contact  Pmson:  Lalita  D.  Palekar,  Ph.D.. 
Scientific  Review  Administrator.  National 
Cancer  Institute,  NIH  Executive  Plaza  North, 
Room  643,  6130  Executive  Boulevard,  MSC 
7405,  Bethesda,  MD  20892-7405,  Telephone: 
301/496-7575. 

Purpose/ Agenda:  To  evaluate  and  review 
responses  to  NOl  SC  71004-09. 

The  meeting  will  be  closed  in  accordance 
with  the  provisions  set  forth  in  sees.  552(c)(4) 
and  552(c)(6).  Title  5.  U.S.C.  Applications 
and  the  discussions  could  revral  confidential 
trade  secrets  or  commercial  property  such  as 
patentable  material  and  personal  information 
concerning  individuals  associated  with  the 
applications,  the  disclosure  of  which  %vould 
constitute  a  cleariy  unwarranted  invasion  of 
personal  privacy. 

(Catalog  of  Federal  Domestic  Assistanca 
Program  Numbers:  93.393,  Cancer  Cause  and 
Prevention  Research;  93.394,  Cancer 

an  and  Diagnosis  Research:  93.395, 
r  Treatment  Reaearch;  93.396,  Cancer 
Biology  Research;  93.397,  Cancw  Centan 


National  InstHute  of  Diabelsa  and 
Digestive  and  Kidney  Diaeaeeai  Notice 
of  Cloeed  Meeting 

Pursuant  to  Section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meeting: 

Committee  Name:  National  Institute  of 
Diabetes  and  Digestive  and  iGdney  Diseases 
Special  Emphasis  Panel  (Telephone 
Conference  Call]. 

Date:  Decamber  27, 1996. 

Time:  1:00  p.m. 

Piace:  Natcher  Building,  Room  6AS-25P, 
National  Institutes  of  Health.  45  Center  Drive, 
Bethesda,  Maryland  20892-6600. 

Contact  Person:  ljlt«hin«n»n  Sankaran, 
Ph.b.,  Scientific  Preview  Administrator, 
Natcher  Building.  Room  6AS-25F,  National 
Institutes  of  Health.  45  Center  Drive, 
Bethesda.  Maryland  20692-6600.  Phone: 
301-594-7799. 

Agenda/Purpose:  To  review  and  evatuata  a 
research  grant  application. 

This  notice  is  being  published  leaa  than  15 
days  prior  to  the  meeting  due  to  the  urgent 
nead  to  meet  timing  limitations  imposed  by 
the  review  and  funding  cycle. 

The  meeting  will  be  closed  in  anmrdancw 
with  the  provisions  set  forth  in  sees. 
552b(c)(4)  and  552b(c)(6).  Titie  5.  U.S.C 
Applications  and/or  {Hopoeals  and  the 
discussions  could  reveal  confidential  trade 
secrets  or  cranmercial  (xoperty  such  as 
patentable  material  and  personal  information 
concerning  individuals  associated  with  the 
applications  and/or  prof>osals,  the  disclosure 
of  which  would  constitute  a  clearly 
unwarranted  invasion  of  personal  privacy. 
(Catalog  of  Federal  Domestic  Assistance 
Program  No.  93.847-849,  Diabetes,  Endocrine 
and  Metabolic  Diseases;  DigsativaDiaaases 
and  Nutrition:  and  Kidney  Diseases,  Urology 
and  Hematology  Research,  National  inaritBr— 
ofHaahh) 

Dated:  December  11, 1996. 
Paula  N.  Hayea, 

Acting  Committee  Management  Officer,  NJH. 
(FR  Doc.  96-31976  Filed  12-16-96;  8:45  am] 
MLUNO  OOK  4Ma-»Mi 


DEPARTMENT  OP  HOUSINQ  AND 
URBAN  DEVELOPMENT      , 

[DodMt  No.  Fm4W7-H-03| 

Notice  Of  Proposed  Information 
Collection  for  Put)llc  Comment 

AQBICY:  Office  of  the  Assistant 
Secretary  for  Public  and  Indian 
Housing,  HUD. 
action:  Notice. 

SUMMARY:  The  proposed  information 
collection  requirement  described  below 
will  be  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review,  as  required  by  the  Paperwork 
Reduction  Act.  The  Department  is 
solidtiiig  public  comments  on  the 
subject  proposal. 

DATES:  Comments  due:  February  18, 
1997. 

AOOnCSSES:  Interested  persons  are 
invited  to  submit  comments  regarding 
this  proposal.  Comments  should  refer  to 
the  proposal  by  name  and/or  OMB 
Control  Number  and  should  be  sent  to: 
Mildred  M.  Hamman,  Reports  Liaison 
Officer,  Public  and  Indian  Hotising, 
Department  of  Housing  and  Urban 
Development.  451— 7th  Street.  SW. 
Room  4240.  Washington,  D.C.  20410- 
5000. 

FOR  FURTHER  INFORMATION  CONTACT: 
Mildred  M  Hamman,  (202)  70B-O846. 
(This  is  not  a  toll-free  number.)  for 
copies  of  the  proposed  forms  and  other 
available  doctiments. 
SUPPLEMENTARY  INFORMATION:  The 
Department  will  submit  the  proposed 
infonnation.collection  to  OMB  for 
review,  as  required  by  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C. 
Chapter  35,  as  amended). 

This  Notice  is  soliciting  comments 
from  members  of  the  pubUc  and 
affecting  agencies  concerning  the 
proposed  collection  of  information  to: 
(1)  Evaluate  whether  the  proposed 
collection  of  information  is  necessary  . 
for  the  proper  performance  of  the  ' 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility;  (2)  Evaluate  the 
accuiracy  of  the  agency's  estimate  of  the 
burden  of  the  proposed  collection  of 
information:  (3)  Enhance  the  quality, 
utility,  and  clarity  of  the  information  to 
be  collected;  and  (4)  Minimize  the 
burden  of  the  collection  of  information 
on  those  who  are  to  respond;  including 
through  the  use  of  appropriate 
automated  collection  techniques  or 
other  forms  of  information  technology, 
e.g.,  permitting  electronic  submission  of 
responses. 

This  Notice  also  lists  the  following 
information: 
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Title  of  Proposal:  Public  and  Indian 
Housing--Economic  Development  and 
Supportive  Services  Program  (EDSS). 

OMB  Control  Number:  2577-0211. 

Description  of  the  need  for  the 
information  and  proposed  use:  The 
information  is  necessary  so  that 
appUcants  can  apply  and  compete  for 
funding  opportiinities.  Under  the 
program,  grants  will  be  provided  to 
Public  and  Indian  Housing  Authorities 
(collectively  HAs)  to  provide  economic 
development  and  supportive  services  to 
assist  public  and  In(Uan  housing 
residents,  the  elderly  and  handicapped 
persons  to  become  economically  self- 
sufficient  and  to  live  independently. 

Agency  forms  numbers,  if  applicable: 
N/A. 

Members  of  affected  public:  State  or 
Local  Governments,  Non-profit 
institutions. 

Estimation  of  the  total  number  of 
hours  needed  to  prepare  the  information 
collection  including  number  of 
respondents,  frequency  of  response,  and 
hours  of  response:  350  respondents,  on 
occasion,  42  average  hours  per  response, 
14,212  hours  for  a  total  reporting 
burden. 

In  addition,  this  year  the  Department 
is  combining  the  EDSS  and  Tenant 
Opportimity  Program  (TOP)  NOFAs  in 
one  announcement  for  a  nvunber  of 
reasons.  With  the  recent  passage  of  The 
Personal  Responsibility  and  Work 
Opportunity  Reconciliation  Act  of  1996 
and  the  transformation  of  the  former 
Aid  to  Families  with  Dependent 
children  (AFDC)  program  to  a  state 
administered  block  grant  program,  it  is 
imperative  that  the  limited  funding  that 
the  EDSS  and  TOP  programs  provide 
has  the  maximum  effectiveness 
possible.  The  Department  believes  that 
it  is  in  the  best  interests  of  pubUc 
housing  to  encoiu^ge  increased 
coordination  between  these  two 
programs  that  share  many  similar  goals. 
The  Department  also  has  concluded  that 
it  is  more  useful  to  potential  applicants 
that  HUD  announce  the  NOFAs  for  the 
two  programs  simultaneously. 
Similarly,  the  information  collection 
period  for  public  comment  for  these  two 
programs  will  also  be  combined. 


Anthortty:  SoctioD  3506  of  the  Paperwock 
Reduction  Act  of  1995, 44  U.S.C  Oiapter  35, 
as  amended. 

Dated:  December  11, 1996. 
MaryAanlaas, 

Deputy  Assistant  Secretary  for  PiAOc  and 
Assisted  Housing  Operations. 
[FR  Doc.  96-31983  Filed.  12-16-96;  8:45  am] 


[poctot  Na  PFMOee-N-S?] 

SubmisskNt  tor  OMB  Review: 
Comment  Requeet 

AGENCY:  Office  of  AdministratitHi,  HUD. 
action:  Notice. 

SUMMARY:  The  proposed  information 
collection  requirement  described  below 
has  been  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review,  as  required  by  the.Paperworic 
Reduction  Act.  The  Department  is 
soliciting  public  comments  on  the 
subject  proposal. 

DATES:  Commmts  due  date:  January  16. 
1997. 

ADDRESSES:  Interested  persons  are 
invited  to  submit  comments  regarding 
this  proposal.  Comments  must  be 
received  within  thirty  (30)  days  from  the 
date  of  diis  Notice.  Comments  should 
refer  to  the  proposal  by  name  and/or 
OMB  approval  number  and  should  be 
sent  to:  Joseph  F.  Lackey,  Jr.,  OMB  Desk 
Officer,  Office  of  Managranent  and 
Budget,  Room  10235,  New  Executive 
Office  Building,  Wellington,  DC  20503. 
FOR  FURTHER  MFORMATKM  CONTACT: 
Kay  F.  Weaver,  Reports  Management 
Officer,  Department  of  Housing  and 
Urban  Development,  451  7th  Street, 
Southwest,  Washington,  DC  20410, 
telephone  (202)  708-0050.  This  is  not  a 
toll-free  number.  Copies  of  the  proposed 
forms  and  other  available  docimients 
submitted  to  OMB  may  be  obtained 
from  Ms.  Weaver. 
SUPPLEMENTARY  WFORMATKM:  The 
Department  has  submitted  the  proposal 
for  the  collection  of  information,  as 
described  below,  to  OMB  for  review,  as 
required  by  the  Paperworic  Reduction 
Act  (44  U.S.C.  Chapter  35). 

The  Notice  lists  the  following 
information:  (1)  The  title  of  the 


information  collection  proposal:  (2)  the 
office  of  the  agency  to  collect  die 
information;  (3)  the  OMB  approval 
number,  if  applicable;  (4)  the 
description  of  the  need  for  the 
informaticm  and  its  proposed  use;  (5) 
the  agency  form  number,  if  applicable; 
(6)  what  members  of  the  public  will  be 
affected  by  the  proposal;  (7)  how 
frequently  information  submissions  will 
be  required;  (8)  an  estimate  of  the  total 
numbsr  of  hours  needed  to  prepare  the 
infonnaticHi  submissi(Hi  including 
number  of  respondents,  frequency  of 
response,  and  hours  of  response;  (9) 
whether  the  proposal  is  new,  an 
extension,  reinstatement,  or  revision  of 
an  information  collection  requirement; 
and  (10)  the  names  and  telephone 
numbers  of  an  agency  official  iamlliar 
with  the  proposal  and  of  the  OMB  Desk 
Officer  for  the  Department 

Autliorltjr:  Section  3507  of  the  Paperwc^ 
Reduction  Act  of  1995, 44  U.S.C  35.  as 
amended. 

Dated:  December  9, 1996. 
David  S.  QMy. 

Acting  Director,  Inforxrtation  Resources 
Management  Policy  and  Management 
Division. 

Notice  of  Submission  of  Proposed 
Information  Collection  to  OMB 

Title  of  Proposal:  Fair  Housing 
Initiatives  Program  Application. 

Office:  Fair  Housing  and  Equal 
Opportimity. 

OMB  Approval  Number  2529-0033. 

Description  of  the  Need  for  the 
Information  and  its  Proposed  Use:  The 
Fair  Housing  Initiatives  Program  will 
provide  funds  to  public  and  private 
agencies  involved  in  administering   . 
programs  to  prevent  or  eliminate 
discriminatory  housing  practices.  The  -v 
organizations  will  develop,  implement, 
and  administer  programs  enforcing  the 
rights  guaranteed  by  the  Fair  Housing 
Act 

Form  Number:  None. 

Respondertts:  Not-For-Profit 
Institutions  and  State,  Local,  or  Tribal 
Government. 

Frequency  of  Submission:  Annually,. 
Quarterly,  and  Recordkeeping. 

Reporting  Burden 


Number  o( 


Frequency 
of  response 


Hours  par 


Burden 
ttturs 


trwormaoon  cosecoon 

Quarterty  report 

Enkxoemsnt  Ioq  ....__ 

Final  report  ........m^^.. 

Recordkeepino  ~»~— 


400 

68 

21,200 

70 

12 

3,360 

35 

.   7 

980 

70 

20 

5,600 

70  " 

21 

1,470 
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Number  o(                 Frequency        ^        Hours  per 
fMtJonoenii              oi  reeponee                reeporae 

Bwdw) 
hom 

ToW  estknoied  burden  houra  -..^-»- — — — 

32.610 

Status:  Extension,  with  changes. 

Contact:  Sheny  Fobear,  HUD,  (202) 
75S-<2215  x303;  Joseph  F.  Lackey,  jr.. 
OM&.  (202)  395-7316. 

(FR  Doc.  96-31895  Filed  12-16-'9S:  8:45  am) 
I  coea  4ti*-ai-M 


[Doetat  No.  FR-a962-«M»I 

Submission  for  0MB  Revtaur 
Comment  Request 

AQENCY:  Office  of  Administration.  HUD. 
ACTION:  Notice.    - 

SUMMARY:  The  proposed  information 
collection  requirement  described  below 
has  been  submitted  to  the  OfBce  of 
Management  and  Budget  (CA4B)  for 
review,  as  required  by  the  Faperwmk 
Reduction  Act  The  Department  is 
soliciting  public  comments  on  the 
subject  proposal. 

DATES:  Comments  due  date:  January  16, 
1997. 

ADDRESS:  Interested  persons  are  invited 
to  submit  comments  regarding  this 
proposal  Comments  must  be  received 
within  thirty  (30)  days  from  the  date  of 
this  Notice.  Comments  should  refv  to 
the  proposal  by  name  andyor  C^4B 
approval  number  and  should  be  sent  to: 
Joseph  F.  Lackey,  Jr.,  OMB  Desk  Officer, 
Office  of  Management  and  Budget, 
Room  10235,  New  Executive  Office 
Building.  Washington.  DC  20503. 


FOR  FURTHER  SIFORMATION  CONTACT: 
Kay  F.  Weaver,  Reports  Management 
Officer,  Department  of  Housing  and 
Urban  Development,  451  7th  Street. 
Southwest.  Washington,  DC  20410, 
telephone  (202)  708-0650.  This  is  not  a 
toll-free  number.  Copies  of  the  proposed 
forms  and  other  avaUable  documents 
submitted  to  OMB  may  be  obtained 
from  Ms.  Weaver. 

SUPPLEMBrrARY  SIFORMATION:  The 

Department  has  submitted  the  proposal 
for  the  collection  of  information,  as 
described  be)yw,  to  OMB  for  review,  as 
required  by  the  Paperwork  Reduction 
Act  (44  U.S.C  Chapter  35). 

The  Notice  lists  the  following 
information:  (1)  the  title  of  the 
information  collection  proposal;  (2)  the 
office  of  the  agency  to  collect  the 
information;  (3)  the  OMB  approval 
nimiber,  if  applicable;  (4)  the  .  „- 

description  of  the  need  for  the 
information  and  its  proposed  use;  (5) 
the  agency  form  nimiber,  if  applicable; 
(6)  what  members  of  the  public  will  be 
affected  by  the  proposal;  (7)  how 
frequently  information  submissions  will 
be  required;  (8)  an  estimate  of  the  total 
numlmr  of  hours  needed  to  prepare  the 
information  submission  including 
nimiber  of  respondents,  frequency  of 
response,  and  hours  of  response;  (9) 
whether  the  proposal  is  new,  an 
extension,  reinstatement,  or  revision  of 
an  information  collection  reqvurement; 
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and  (10)  the  names  and  telephone 
numbers  of  an  agency  official  familiar 
with  the  proposal  and  of  the  OMB  Desk 
Officer  for  the  Department. 

Anihortty:  Section  3507  of  the  Paperwork 
Reduction  Act  of  1995, 44  U.&C  35,  as 
amended. 

Dated:  Decambw  9, 1996.  ^ 

David  S.  Cristy. 

Acting  Director,  Infmmation  Resources 
Management  Policy  and  Atanagement 
Division. 

Notice  oi  Submission  of  Pn^Mised 
Infinmation  Collection  to  OMB 

Title  of  Proposal:  HOME  Investment 
Partnerships  Program. 

O^oe.-.Community  Planning  and 
Development. 

OMB  Approval  Number:  None. 

Description  of  the  Need  for  the 
Information  and  its  Proposed  Use:  TTie 
information  collection  is  required  to 
assist  HUD  in  evaluating  eligible 
activities  and  projects  when  the 
participating  jurisdiction  chooses  to 
refinance  multifamily  propoties, 
establish  locally  95%  of  the  median  area 
purchase  price,  or  do  a  nurket  analysis 
to  support  a  presumption  of 
affordability  for  a  homebuyer's  program. 

Form  Number:  None. 

Respondents:  State.  Local,  or  Tribal 
Government. 

Frequency  of  Submission:  On 
Occasion  and  Recordkeeping. 


Num- 
ber of 

re-       X 
spond- 

WtB 


Fre- 
quency 

of  re- 
sponse 


Hours 
per  re- 
sponse 


Bur- 
den 
hours 


Information  coAoction „. 

Total  Estimated  burden  hours 


275 


1 


&27 


2.275 
2.275 


Status:  New. 

Contact  Mary  Kolesar,  HUD.  (202) 
708-2470  X4664:  Joseph  F.  Lackey,  jr.. 
OMB,  (202)  395-7316. 

[FR  Doc  96-31897  Filed  12-16-96;  8:45  am] 
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[Dodcet  No.  FR-4037-4M)3I 

Announcement  of  Funding  Awards  for 
the  Comprehensive  Improvement 
Assistance  Program — FY  1996 

AQENCY:  Office  of  the  Assistant 
Secretary  for  Public  and  Indian 
Housing.  HUD. 

ACTION:  Announcement  of  funding 
awards. 


SUMMARY:  In  accordance  with  section 
102(a)(4)(C)  of  the  Department  of 
Housing  and  Urban  Development 
Reform  Act  of  1989,  this  announcement 
notifies  the  public  of  funding  decisions 
made  by  the  Department  in  a 
competition  for  funding  under  the 
Notice  of  Funding  Availability  (NOFA) 
for  the  Comprehensive  Improvement 
Assistance  Program  (CLAP)  for  Fiscal 
Year  1996.  The  aimoimcement  contains 
the  names  and  addresses  of  the 
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competition  awardees  and  the  amount 
of  the  awards. 

FOR  FURTHER  MFORMATION  COirMCT: 
William  Flood,  Director,  Office  of 
Capital  Improvements,  Department  of 
Housing  and  Urban  Development.  451 
Seventh  Street,  SW,  Room  4134, 
Washington,  DC  20410,  telephone  (202) 
708-1640.  [This  is  not  a  toll-free 
number]. 

IHAs  may  contact  Deborah  M. 
laLancette,  Hotising  Management 
Director,  National  Office  of  Native 
American  Programs,  1999  Broadway, 
Suite  3390,  Denver,  CO  80202, 
telephone  (303)  675-1600.  [This  is  not 
a  toll-free  number].  Hearing  or  speech 
impaired  persons  may  use  the 
Telecommunications  Devices  for  the 
Deaf  (TTY)  by  contacting  the  Federal 
Information  Relay  Service  at  1-800- 
877-8339. 


flUPPLEMBITARV  MFORMATION:  The 
Comprriiensive  Improvement 
Assistance  Program  is  authorized  by  sec. 
14,  United  SUtes  Housing  Act  of  1937 
(42  U.S.C.  14371);  Sec.  7(d)  Department 
of  Housing  and  Urban  Development  Act 
(42  U.S.C.  3535(d)). 

The  objective  of  the  Comprehensive 
Improvement  Assistance  Program 
(OAF)  is  to  provide  funds  to  improve 
the  physical  condition  and  upgrade  the 
management  and  operation  of  existing 
Public  and  Indian  Housing  projects  to 
assiire  that  they  continue  to  be  available 
to  serve  low-income  &milies. 

On  AprU  18, 1996  (61  FR 16928).  the 
Department  published  a  NOFA  in  the 
Federal  Regirter  informing  Public 
Housing  Agencies  and  Indian  Housing 
Authorities  that  own  or  operate  fewer 
than  250  units  of  the  availability  of  FY 
1996  OAP  funding.  The  FY  1996 


awards  aimounoed  in  this  Notice  were 
selected  for  funding  consistent  with  the 
provisions  of  the  NOFA. 

The  Catalog  of  Fedanl  Domestic 
Aasistanoe  number  far  the  OAP  Program  is 
14.852. 

In  accordance  with  section 
102(a)(4)(C)  of  the  Department  of 
Housing  and  Urban  cievelopment 
Reform  Act  of  1989  (103  SUt.  1987,  42 
U.S.C.  3545),  the  Department  is  hereby 
publishing,  in  this  notice,  the  names 
and  addrmses  of  the  PHAs  and  IHAs 
that  received  funding  awards  under  the 
FY  1996  OAP  NOFA,  and  the  amount 
of  the  awards.  This  information  is  set 
forth  in  Appendix  A  to  this  notice. 

Dated:  December  11.  IQM. 
MaryAime  M.  RnsB, 

Deputy  Assistant  Secretary  for  PuUic  and 
Assisted  Housing  Operations. 


APPENDIX  A— Fiscal  Year  1996.  Comprehensive  improvement  Assistance  Program 

[RecipierTis  of  Fundwig  Decision^ 


Fundmg  recipient 
(Name  and  Address) 


At)erdeen  Housing  and  Redevelopment  Commission,  2222  Sid  AveSE.,  Abeidean.  SO  57401-0000 

Adams  Met.Ha.  900  Cemetery  SL,  Manchester.  OH  45144-0000 

Alton  Housing  Commission,  P.O.  Box  365,  Afton.  lA  50830-0365  — 

Agra  Housing  Authority.  P.O.  Box  137.  Agra.  KS  67621 


Ahostde  Housing  Authority,  P.O.  Box  1195,  Roanoke  Rapids,  NC  27870 

Ainsworth  Housing  Authority,  P.O.  Box  153.  Ainsworth,  NE  60210 

Aitkin  County  Hra.  215  Third  Street  Southeast,  Aitkin,  MN  56431-1799 

Akvvesasna  Indian  Hsg  Auth.  Route  37,  Credit  Union  BuikSng,  Hogansburg,  NY  13655-0000 

Alameda  County  Hsg  Auth,  22941  Atherton  Street,  Hayward,  CA  94541-6633 

Afcert  Lea  Hra,  221  E.  Clark  Street.  Atoert  Lea.  MN  56007-2421  

Abertvlle  Housing  Authority.  P.O.  Box  1 126.  AtoertviHe,  AL  35950-0000  - 

Afeia  Low  Rent  Housing  Agency,  City  HaN  120  South  A  Street.  Aftjia,  lA  52531-0000 

Afcton  Hgs  Contn,  507  West.  BroadweU  P.O.  Box  62,  Atoton,  Ml  49224-0000 

Al)ton  Housing  Authority.  827  W.  Columbia,  Atokxi,  NE  68620-1575 . 

Algoma  Housing  Authority.  145  Grand  View  Court,  Algoma,  Wl  54201-1 158 


Algonac  Housing  Commisskxi,  1205  St.  Clair  River,  Algonac,  Ml  48001-1471  

Afice  Housing  Authority,  P.O.  Box  1407,  Alk».  TX  78333-0000 

Alegany  County  Housing  Authority,  P.O.  Box  250.  Ellerdie.  MD  21529-0250 

Aaen  Mha  160001003  A/C  «.  600  South  Main  St.  041201 198  Lima,  OH  45804-0000 

AMance  Housing  Authority,  300  South  Potash  #27,  Alliance,  NE  60301-0000  

Ahm  Housing  Authority,  P.O.  Box  1036.  Alma,  NE  68920-1036  „ 

AHoona  Housing  Authority,  P.O.  Box  733.  Boaz.  AL  35957 

Airtwrst.  Housing  Authority,  33  Keitogg  Avenue,  Amherst.  MA  01002-0000  ... 

Anderson  Ha,  528  West.  11th  SL.  Anderson.  IN  46016-0000 

Andrews  Housmg  Authority,  101-C  Whitaker  St.  Andrews,  NC  28901  

Ansley  Housing  Authority.  Box  415,  Ansley,  NE  68814-0303 

Apache,  211  N.  Country  Club  Rd,  AnaOuko,  OK  73005 


Amount 
approved 


Area  Xv  MuttnCounty  Housing  Agency,  417  North  College,  P.O.  Box  276,  Agency.  lA  52530-0000 

Arkadelphia  Ha.  670  South  6th,  Artcadelphia.  AR  71923-0000 , 

Ashland  Ha,  319  Chappie  Avenue,  Ashland,  Wl  54806-0000 

Ashley  PubBc  Housing,  Third  Fkxx  Mcintosh  Cty  Court.  Ashley.  ND  58413-0000 


Atchison  Housing  Authority.  103  South  7th  Street  Mall  Tow,  AteWson,  KS  66002-0000  ..... 
Athens  Met  Ha,  490  Richland  Avenue,  Athens,  OH  45701-0000 


Auburn  Hsg  Authority,  P.O.  Box  3037, 143  Mill  St.  Auburn.  ME  04212-0000  . 

Augusta  Housing  Authority,  620  Osage  St.  Augusta.  KS  67010-1245 

Aurora  Housing  Authority.  1505  P  St.  #1003,  Aurora,  NE  68818-1366 

Bad  River,  P.O.  Box  57,  Odanah.  Wl  54861  ~ 

BaMwin  Housing  Commlsswn,  P.O.  Box  337,  BaMwin,  Ml  49304-0337 ^ 

Bar  Harbor  Housing  Authority,  15  Eagle  Lake  Road,  Bar  Harbor,  ME  04609-0000 

Barnstable  Hsg  Authority,  146  South  St.  Hyannis.  MA  02601-0000  ....i.~ 

Bath  Housing  Authority,  125  Congress  Ave..  Bath,  ME  04530-0000  — 

Bay  City  Housing  Authority,  3012  Sycamore,  Bay  City,  TX  77414-0000  

Bayard  Housing  Authority,  P.O.  Box  L.  Bayard,  NE  69334-0685 .. 

Bedford  City  Ha,  1305  K  Street  Bedford,  IN  47421-0000 


S57420 
306971 
106200 

60000 
136000 

43600 
138000 

56302 

10000 
18S000 
783800 

91000 
573680 

55000 
242800 
668000 
100000 
202600 
213000 

84800 

53960 
263360 

66000 
404475 
150000 

16600 

1106470 

211560 

383105 

217230 

16050 
755000 
238000 
220000 
112000 
150000 
380656 
233000 
200000 

51500 
200000 
220000 

54500 
671504 


662M 
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APPENDIX  A— Fiscal  Year  1996,  Comprehensive  iMPROvsyCNT  Assistance  Program— Continued 

(Radpiante  01  Fundng  OadaionB] 


FuncflnQ  wclpiant 
(Nwne  «id  AddreM) 


Arnounl 
appiQvad 


Beamer  Housing  Authority,  400  BMne  Street.  Beemer,  NE  68716  

Bekfng  Housing  Commisaion,  41  Balhaven  Beidkig.  Mi  48809-0000 

Belevue  Housing  Auttwrity.  8214  Annstrong  CiiGie  Omaha.  NE  68147-0000 
Beknonl  Housing  Authority,  P.O.  Box  984,  Belmont.  NC  28012 

Bankalmwi  Houaing  Authority,  P.O.  Box  319,  Benkalman,  NE  89021  -^ 

Bennington  Housing  Authority.  Willow  Road.  Bennington.  VT  05201-0000 

Benson  Housing  Authority.  P.O.  Box  26,  Benson.  NO  27504 

Beris  County  Housing  Authority,  1803  Butter  Lane.  Readng.  PA  19606-0000  . 

Beveriy  Housing  Authority,  P.O.  Box  503.  Beveriy,  MA  0191&-0000  

Beveriy  Housing  Authority.  1W  Magnolia  St.  Beveriy,  NJ  08010-1158 

Bird  aiy  Housina  P.O.  Box  46,  Bird  City,  KS  67731-0046 ~ 

Bt*  County  Housing  Authority.  P.O.  Box  167,  HoKdaysburg,  PA  16648-0000 
Blue  Hi  Housing  Authority.  P.O.  Box  476.  Blue  HI,  NE  68830 

Bois  Forte.  P.O.  Box  12.  Nett  Lake.  MN  55772 

BoonvMa  Houaing  Authority,  506  Powell  Court.  BoomHa.  MO  66233-0000 
Borough  Of  Edgewater  Ha,  300  Underdill  Avenue,  Edgawater.  NJ  07002-0000 
Boacobel  Housing  Authority.  213  Wisconsin  Avenue.  Boeoobel.  Wl  53805-1043 

Boyne  City  Hsg  Cm.  829  South  Parte  Stre^  Boyne  City,  Ml  49712-0000 

Brevard  Housing  Authority,  69  W.  Morgan  St,  Brevard,  NC  28712 

Brewer  Housing  Authority,  One  Colonial  Cirde,  Brewer.  ME  04412-0000 

Brtton  Housing  Authority.  P.O.  Box  40.  BriBon.  Wl  54110-0040 

Broken  Bow  Housing  Authority,  P.O.  Box  177,  Broken  Bow,  OK  7472ft-0000  

Bronson  Housing  Commisaion.  P.O.  Box  33.  Broneoa  Ml  48028  

Bnjce  Housing  Authority.  P.O.  Box  65,  Bruce,  Wl  54819-0066 

Brunawick  Housing  Authority,  P.O.  Box  A.  Bnjnawick.  ME  04011-0000 : 

Burtca  Houaing  And  Redevelopment  Commiaston.  Box  417.  Burtw.  SO  57523  ..„ 

BunAHto  Housing  Autfwrity.  Ashlon  Court  Ch^)el  Street.  HarriavHe.  Rl  02830-0000 

Burwel  Housing  Authority,  P.O.  Box  490.  Burwell,  NE  68823-0490  

Catool  Housing  Authority,  301  West.  First.  Street,  Mountain  Grove,  MO  66711-0000 

Cattnun  County  Houaing  Authority.  502  Main  St,  HanSn.  IL  62047  

Calumet  Housing  Comrrtsawn.  One  Park  Avenue,  Cakjmet,  Ml  49913  

Calvert  County  Houaing  Authority.  420  West.  Dares  Beach  Road.  Prince  Frederick.  MD  20678-0000 

Cambridge  Housing  Authority.  P.O.  Box  484,  Cambridge.  NE  69022 

Cwnbridge  Metropolitan  Hsg.  Auth..  P.O.  Box  744.  Cambridge.  OH  43725-0744 

Cameron  Housing  Authority,  902  Cedar  Circle  Dr.,  Cameron.  MO  64429-1136 

Campo,  36206  Church  Road,  Campo,  CA  91906 _ 

Carton  Housing  Authority.  37  RiveraUe  Dr..  Canton.  NY  13617-1046  

Cape  May  Housing  Authority,  639  LafayMe  St.  Cape  May.  NJ  08204-1518 

Carbon  County  Housing  Auttiority,  215  Soutti  Third  Street  Lehighton.  PA  18235-0000 

Carrtzo  Springs  Hsg  Authority,  207  N  4th  Street  Carrizo  Springs.  TX  78834-0000 

Canol  County  Housing  Authority,  525  3rd  St.  Savanna,  IL  61074  

Caacada  hitor-Tribal  H.  A.,  2286  Community  Ptaza.  Sedro  WooMey.  WA  96284-0000 

Case  County  Houaing  Authority.  P.O.  Box  92.  Beardstown,  IL  62618-0092 

CatakiM  Housing  Authority.  P.O.  Box  362,  Hill  St.  Catskill,  NY  12414-0362 .*„ 

Cawker  Crty  Housing  Authority,  125  Sunrise  Dr.,  Cawker  City,  KS  67430-9791  

Center  Housing  Authority,  1600  Sweetgum  Trail.  Center,  TX  75935-0000 

Central  Cal.  5108  E.  Cinton  Way.  Suite  108.  Fresno,  Ca  93727  

Central  k>wa  Regional  Housing  Auth,  1111  Ninlh  Street  Suite  240,  Des  Moines,  lA  50314-0000 
ChaAee  Housing  Authority,  904  S  2nd  P.O.  Box  215,  Chaftoe,  MO  63740-0000 

Chahala  Tribal.  P.O.  Box  314,  OiricvHa,  WA  98568 „._ 

Chamahuevi,  P.O.  Box  1889, 1980  Valey  Mesa  Rd,  Chamehuevi  VaBey.  CA  92363 

Chetak  Housing  Authority,  801  Stout  Street  Chetek.  Wl  54728-0566 

ChMon  Houaing  Authority.  312  Bonk  Street  Chilton.  Wl  53014-1166 

Chiptey  Housing  Authority.  P.O.  Box  388.  Chipley.  FL  32428-0388 

Oly  Of  Alameda  Housing  Authority.  701  Atlar«c  Avenue,  Alameda,  CA  94501  

Oly  Of  Betoit  100  State  St,  Betoit  Wl  53511-0000  

City  Of  Berada  Hag  Auth.  28  Riveriiifl  Drive,  P.O.  Box  549,  Beracia,  CA  94510-0000 

City  Of  Bert«toy  Housing  Authority,  3200  Adeine  Street  Beritetoy,  CA  94703-0000 

Oly  Of  Concord,  P.O.  Box  308,  Concord,  NC  28025-0000 . 

CItyOfGlendato  Housing  Auth.  6842  North  61  St.  Avenue.  Glendato,  AZ  85301-3199 

CHy  Of  Lennox  Housing  Commisskxi.  2nd  Ave  At  Highway  17.  Lennox,  SD  57039-0000 „ 

CMy  Of  Madera  Housing  Authority.  C/0  Janet  Kroeger,  205  G  Street  Madera.  CA  93637-0000  

Oly  Of  Mtehel  Housing  and  Redevo^)ment  Commisswn.  200  E  15th  Ave.,  Mitchell.  SD  57301-0000 

Oly  Of  Mount  Holly.  Dept  Of  Housing.  P.O.  Box  465.  Mount  Holly.  NC  28120  , 

CHy  Of  Muskegon.  933  Terrace  Street  P.O.  Box  536.  Muskegon.  Ml  49442  

CHy  Of  Neadtes  Housing  Authority.  908  Sycamore  Drive.  Needtos,  CA  92363-0000 

CHy  Of  North  Chicago.  Atteninn:  Bob  Wliams.  1850  Lewis  Ave.,  North  Chkago.  IL  60064-0000 

aty  Of  San  Luis  Obispo  H/A.  P.O.  Box  638,  San  Luis  Obispo.  CA  93406-0000 

Oly  Of  SMti,  DEpartmai«  Of  Housing.  P.O.  Box  1 192.  Shetoy.  NC  28151-1 192 -. 

Oly  Of  Storiing  Heighte,  40666  UUca  Road.  Allentton:  Ma.  Jarace  Blackfour,  Starting  Heighte.  Ml  48078-0000 


312S0 
406623 

97200 
116233 

53800 

45000 
361583 
440000 
506000 
775500 
107000 
222367 

60000 
738880 

46800 
383000 

37800 
364900 
200000 
193000 
312466 
16042S 
497700 

38000 
105000 
176660 

50000 

50000 

121132 

9630 

429900 

170716 

54000 
197000 
450000 
530000 
1013700 
560000 
114895 
450000 
130367 
663310 
299600 
8432S0 

56700 
180158 
130000 
132060 
445830 
479641 
665000 
151848 
366600 
119000 
1230000 
480300 
614000 
5000 
294521 
219489 
150411 
1380245 
842970 
153100 

15000 

375460 

1736475 

862620 

99000 

27000 
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Appendix  A— Fiscal  Year  1996,  Comprehensive  Improvement  Assistance  Program— Continued 

[Redpienls  of  Fundng  Decisions] 


FuncSng  recipient 
(Name  and  A(»ess) 


Amount 
approved 


.324: 


City  Of  Yuma  Housing  Auttwrity,  1350  W.  Colorado  Street,  Yuma.  AZ  85364-0000 

Claremont  H  A,  243  Broad  St..  Claremont,  NH  03743-0000 ...... 

Clarkson  Housing  Authority,  P.O.  Box  377,  Clafkson,  NE  68629  , 

Cteikton  Housing  Authority,  P.O.  Box  339,  Bladenlxxo,  NC  28320 — -.....-. 

day  Center  Housing  Authority,  330  W  Court.  Clay  Center,  KS  67432  ..„ 

Clay  Center  Housing  Authority.  114  E.  Division  St.  Clay  Center,  NE  68933-1514  

Clementon  Ha.  22  QVbbson  Rd..  Clementon.  NJ  08201-0000 — 

ClemfKXTt  Met.Hsg  Auth..  P.O.  Box  151-65.  S.  Mariwt  Street,  Batavia,  OH  45103-0000 ~. 

Ointon  Housing  Authority,  58  Fitch  Road.  Clinton.  MA  01510 

Coeur  D'alene.  P.O.  Box  267,  1005  8th  Street,  Plummer.  ID  83851  . 

Cotoy  Housing  Authority,  600  S  Mission  Ridge  Ave..  Colby.  KS  67701-0980  

Coleridge  Housing  Authority,  P.O.  Box  96.  Coleridge,  NE  68727-0096 

Columbia  County  Housing  Authority,  37  West  Main  Street  Bloonisburg.  PA  17815-0000 

Conejos  County  Housing  Authority.  P.O.  Box  366.  La  Jara,  CO  81 140  

Connellsville.  P.O.  Box  762.  Comellsville,  PA  15425-9208  

Copper  River  Basin,  P.O.  Box  199.  Copper  Center,  AK  99573  . 

Corning  Housir^  Conwnission,  P.O.  Box  22.  Coming,  lA  50841-0022 

Cony  Housing  Authority,  108  South  Center  Street.  Corry.  PA  16407-0000 : 

Coventry  Housing  Auttwrity,  14  Manchester  Circle,  Coventry.  Rl  02816-0000 

Creighton  Housing  Authority.  R.R.  1,  Box  A  41.  Creighton.  Ne  68729  „ 

Cumberiand  County  Housing  Authority,  114  North  Hanover  Street.  Carlisle.  PA  17013-0000 

Cumbertand  Housing  Authority.  One  Mendon  Road,  Cumberland.  Rl  02864-0000 

Dane  County  Housing  Authority.  2825  University  Avenue,  Madison,  Wl  53705-OOOQ,  — - 

Danvers  Housing  Authority,  14  Stone  Street,  Danvers,  MA  01923-0000 '. _ 

Davis  County  Housing  Authority,  P.O.  Box  328,  Farmington,  UT  84025-0000  ....i....,.-. 

De  Smet  Housing  and  Redevelopment  Commission.  R.R.  *1.  Box  14.  De  Smet  Sd  57231 
Defuniak  Springs  Housing  Authority.  120  Oerting  Drive.  Defuniak  Springs.  FL  3^433 
Deland  Housing  Authority.  300  Sunflower  Circle.  Deland,  FL  32724-5556  ... 
Delaware  Tritie  Housing  Authori,  P.O.  Box  334,  Chelsea,  OK  74016-0000  .. 
Depere  Housing  Authority,  850  Morning  Glory  La.,  Depere.  Wl  54115-1300 

Deshler  Housing  Authority.  P.O.  Box  146.  Deshler.  NE  68340 

Devine  Housing  Authority,  210  South  Upson  Street  Devine.  TX  78016-0000 

Donna  Hsg  Authortiy,  P.O.  Box  667,  Donna,  TX  78537-0000 '. — ^ 

Douglas  County  Housing  Authority,  5449  North  108th  St,  Omaha.  NE  68164-0000 

Dover  Ha,  215  East  Blackwell  Street  Dover,  NJ  07801-0000 

Dublin  Housing  Authority.  22941  Atherton  St.,  Hayward.  CA  94541-6613 

Duck  Valley,  P.O.  Box  129,  Ov^yhee.  NV  89832 ~. 

Dunedki  Housing  Auttx)rity.  209  South  Garden  Ave..  Clearwater.  FL  34616  ~ . 

Dunn  Housing  Authority,  P.O.  Box  1028,  Dunn,  NC  28334  . 

Eastey  Ha,  Post  Office  Box  1060.  Easley.  SC  29641-1060 » ...» 

East,  Prairie  Housing  Authority,  529  N  Lincoln,  East,  Prairie,  MO  63845-0000 — 

Eastern  lovtra  Regional  Housing  Authority,  Suite  330.  Nesler  Centre.  P.O.  Box  1140,  Dubuque.  lA  52004-1140 

Ecorse  Housing  Commission,  266  Hyacinth  Street.  Ecorse.  Ml  48229-1699 ~ ... 

Edcouch  Housing  Authority,  P.O.  Box  92,  Edcouch.  TX  78538-0000  '. 

Edgar  Housing  Auttiority,  P.O.  Box  266,  Edgar,  NE  68935-0266 

Edna  Housing  Auttxxity,  P.O.  Box  698,  Edna,  TX  77957-0698  . a 

Edwards  County  Housing  Authority,  125  W  Cherry  St.  Mbktn,  IL  62806  „ 

Elgin  Housing  Authority,  P.O.  Box  206.  Elgin,  TX  78621-0000 

Elk  County  Housing  Au»xxity,  P.O.  Box  100.  Water  Street  Exts.  Johnsonburg,  PA  15845-0000 

Elsworth  Housing  Authority,  Water  Street  Ellsworth,  ME  04605-0000 

Elsa  Housing  Authority/La  Hacienda.  P.O.  Box  98.  Elsa.  TX  78543-0000 

Englewood  Housing  Authority.  3460  South  Shemian  St.  Suite  1,  Engiewood.  CO  80110-0000 

Eiwin  Housing  AuttXKity,  750  Carolina  Ave..  Erwin.  TN  37650-1062 

Evansdale  Municipal  Housing  Auth,  119  Mon-ell  Court  Evansdale,  lA  50707-0000 

Excelsior  Springs  Housing  Authority.  320  West  Excelsior  Street.  Excelskx  Springs,  MO  64024-2173 

Exeter  Housing  Authority.  277  Water  Street.  Exeter.  NH  03833-0000 - 

FairfiekJ  Mha.  1506  Amherst.  PI..  Lancaster.  OH  43130-0000  - . 

Fairmont  Housing  Authority,  P.O.  Box  661 .  FairrTK>nt.  NC  28340 _ . ."; 

Falton.  2055  Agency  Road,  Fallon,  NV  89406-7142 

Falmouth  Hsg  Authority,  115  Scranton  Ave.,  Falmouth  Town,  MA  02540-0000 

Farmville  Housing  Authority,  P.O.  Box  282,  Fannville,  NC  27828  .» 

Femdale  Housir)g  Commisskxi,  415  Withlngton,  Femdale,  Ml  48220-0000  ; 

Frtchburg  Hsg  Authority,  50  Day  Street  Fitchburg,  MA  01420-0000 __ 

Forest  City  Housing  Authority,  A204  Spruce  St.,  Forest,  City,  NC  28043 

Forest  County  Potawatomi.  P.O.  Box  346.  Crandon.  Wl  54520 » 

Fort  Collins  Housing  Authority.  1715  W.  Mountain  Ave..  Fort  Collins,  CO  80521-0000 
Fort  Dodge  Housing  Agency,  700  South  17th  Street,  Fort  Dodge,  lA  50501-0000  ..._. 

Fort  FairfiekJ  Housing  Authority,  P.O.  Box  252.  Fort  Fairtiekl.  ME  04742-0000 

Fort  Lee  Ha,  1403  Teresa  Drive,  Fort  Lee.  NJ  07024-0000 

Fort  Madison  Housing  Authority,  1 102  48th  Street,  Fort  Madison,  lA  52627-461 1 
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APPENDIX  A— Fiscal  Year  1996,  Compaehensive  Improvement  Assistance  Program— Continued 

(RcdpisnlB  of  Fundbig  Decisions] 


FundbiQ  rscipieni 
(Name  end  AcDsss) 


Amount 
Sfiproved 


Foit  Scott  Housing  Auttwrty,  315  Scott  Ave..  P.O.  Box  269,  Fort  Scott.  KS  66701-0000  

Fort  WaMon  Beach  Housing  Auttwrity.  27  Rotjinwood  Dr.  SW..  Fort  WaHon  Beach.  FL  32546-0000 

Frwnngtwn  Houaing  Authority.  1  John  J.  Brady  Drive,  Framingham.  MA  01701-0000 

FrvMn  City  Housing  Authority,  1212  Chestnut  Street.  Franldhi.  PA  16323-0000  ..« : 

Fiederte  Housing  Authority,  104  Third  Avenue  Sou  Frederic.  Wl  54637-8001  

Freehold  Ha.  107  Throckmorton  Street,  Freehold.  NJ  07728-0000 „ 

Frisnd  Housing  Authority.  1027  Second  St.  Friend.  NE  6635©-1145 . 

Fulton  Housing  Authority,  P.O.  Box  814.  Fulton.  MO  65251-0000  .„ ~ 

Geauga  Mha.  386  Center  SL.  Chardon.  OH  44024-0000 

Geneva  Housing  Auttiority,  P.O.  Box  153, 30  Elm  SL,  Geneva.  NY  14456-2319 
Genoa  Housing  Authority,  P.O.  Box  401 .  Genoa.  NE  68640-0401 

Gibtxxi  Housing  Authority.  P.O.  Box  39.  Gibbon.  NE  68840 „.. 

Gilmer  Housing  Authority.  P.O.  Box  397.  Gilmer.  TX  75644-0000 

Gladstone  HoiAing  Commission.  217  DekcAa  Avenue,  Gladstone.  Ml  49837 

Glastonbury  Housing  AUhority,  25  Risley  Road.  Glastonbury,  CT  06033-0000 

Glenvden  Housing  Autfwrity,  8639  Glenarden  Parinvay,  Gienwden,  MO  20601  

Goodtand  Housing  Authority.  515  E  FIRh  St.  Goo(tand,  KS  67736-0107 ... 

Qottwnburg  Housing  Authority,  810  20lh  StreeL  Gottwnburg.  NE  69138-0035 

Grand  Junction  Housing  Auttwrity.  806  Main  Street  Grand  Junction.  CO  81501-0000 

Grand  Port^je,  P.O.  Box  303,  Grmd  Portage,  MN  55606  

Grant  Housing  Autttority,  P.O.  Box  0,  RR  i.  Grant  Ne  69140 

Grant  Parish  Housing  Auttwrity,  P.O.  Box  10,  Georgetown,  LA  71432-0000 
Grantaburg  Housing  Auttwrity,  213  West  Burnett  Ave..  Granlsburg,  Wl  54640-7809  . 

Graying  Housing  Commission.  P.O.  Box  450.  Graying.  Ml  49738  

Green  Bay  Housing  Auttwrity.  1424  Admiral  St..  Green  Bay.  Wl  54303-0000  

GreenvMe  Housing  Commission,  308  East  Oak  Street  GreenvMe,  Ml  48838 

Greetty  Housing  Auttwrity,  2448  1st  Avenue,  Greeley.  CO  80631-0000 

Gregory  Hsg  Auttwrity,  P.O.  Box  206,  Gregory.  TX  78359-0000 „... 

Gresham  Klousing  Auttwrity.  P.O.  Box  224.  Gresham.  NE  68367 

Groveland  Housing  Auttwrity.  River  Pines.  Groveland.  MA  01834-0000  

Grundy  County  Housing  Auttwrity.  1700  Newton  PI,  Morris,  IL  60450  

Grundy  Housing  Auttwrity,  Route  1.  Monteegto,  TN  37356  

H  A  Oneonia,  1  HOcrest  Cirde,  Oneonta,  AL  35121-0000 

HJL  Of  Lincoln  County,  1039  Nw  Nye  St,  Newport  OR  97365-0000 

H.A.  Of  Mattieur  Co.,  960  Fortner  St,  Ontario,  OR  97914-0000 : 

H.A.  Of  Yamha  County,  414  N  Evans,  Mcminnvile,  OR  97128-0000 

Ha  Albemarie.  P.O.  Drawer  1367,  At>emarte.  NC  28002 

Ha  Andalusia.  231  Murphree  Drive.  Andalusia.  AL  36420-0000  .. 

Ha  Anderson.  1335  E  River  Street  Anderson.  SC  29624-2908 

Ha  Asheboro,  P.O.  Box  609,  Aaheboro,  NC  27204-0609 , .. 

Ha  Atmore.  P.O.  Box  700,  Atmore.  AL  36504-0000 

Ha  Bladenboro.  P.O.  Box  339.  Bladenboro,  NC  28320 

Ha  Boca  Raton,  201  West.  Palmetto  Parit  Road.  Boca  Raton.  FL  33432-0000 

Ha  Brownsville,  P.O.  Box  194,  Brownsville,  TN  38012-0000 

Ha  Cheraw.  Post  Oflce  Drawer  969.  Florence.  SC  29603-0969  

Ha  Chester.  P.O.  Box  773.  Chester,  SC  29706-0773 

Ha  City  Of  Kelso,  P.O.  Box  599.  Kelso,  WA  98626-0000 

Ha  City  Of  Renton.  P.O.  Box  2316,  Renton,  WA  98056-0316  _...., 

Ha  City  Of  Spokane.  W.  55tti  Mission,  Suite  104,  Spokane,  WA  99201  

Ha  City  Of  Sunnyskto.  1500  Federal  Way  Sunnyskle,  WA  98944-0000 „. 

Ha  City  Of  Wate  Walla.  411  W.  Main  Street  Wala  WaUa,  WA  99362-0000  . 

Ha  City  Of  Yakima,  412  South  Third  St,  #1,  Yakima,  WA  98901-0000 , 

Ha  Columbiana.  P.O.  Box  498.  Cokjmbiana,  AL  35051-0000 

Ha  Dariington,  P.O.  Drawer  1440,  Dartington,  SC  29532-1440 

Ha  Dki(Son,  M&M  BMg  Evans  Heights  Apts.,  Dickson.  TN  37055-0000 

Ha  Etowah,  400  Sunset  Drive.  Etowah.  TN  37331-0000 „ „, 

Ha  Floyd  County,  P.O.  Box  687.  Prestonsburg,  KY  41653-0000 

Ha  Fort  Mill,  105  Bozeman  Drive,  Fort  Mfll,  SC  29715-2527 

Ha  Frankfort,  590  Waiter  Todd  Drive,  Frankfort,  KY  40601-0000  .... 

Ha  Gordo,  P.O.  Drawer  I.  Gordo,  AL  35466-0000 _ 

Ha  Greensburg,  422  Nancy  St.  Greensburg.  KY  42743-0000 „ 

Ha  Greenwood.  Post  Office  Box  973,  Greenwood.  SC  29646-0973 

Ha  Greer.  103  School  Street,  Greer,  SC  29651-0000  

Ha  Hartsville.  Post  Office  Drawer  1678.  Hartsville.  SC  29551-1678 
Ha  Jacksonville,  895  Gardner  Drive.  Jacksonville,  AL  36265-0000  . 

Ha  Jonesboro,  P.O.  Box  458.  Jonesboro,  GA  30237-0000 

Ha  Lancaster,  Post  Offrce  Box  1235,  Lancaster,  SC  29721-1236  ^ 

Ha  Leeds,  P.O.  Box  513,  Leeds,  AL  35094-0000 „.. 

Ha  MaytieW.  P.O.  Box  474,  Mayfiekj.  KY  42066-0000 „ 

Ha  Midland  City.  Route  1  Box  100  Mkland  City.  AL  36350-0000  .... 
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APPENDIX  A— Fiscal  YEAR  1996,  Comprehensive  Improvement  Assistance  Program— Continued 

[Recipients  o(  PundNig  Decisions] 


Funding  recipient 
(Name  and  Address) 


Amount 
approved 


Ha  MilJport,  P.O.  Box  475.  MHIport,  AL  35576-0000  - — _.. 

Ha  Monroe,  P.O.  Box  805,  Monroe,  NC  28110-0000  .'.... 

Ha  New  Castte.  274  South  14th  St,  New  Castle,  IN  47362-0000  

Ha  Of  Beacon,  1  Foaestal  Heights,  Beacon.  NY  12506-0000  

Ha  Of  Grant  County,  1 139  Larson  Blvd.,  Moses  Lake,  WA  98837-0000 

Ha  Of  Greenburgh,  9  Maple  Street,  White  Plains,  NY  10603-0000  

Ha  Of  Island  County.  P.O.  Box  156.  Coupeville.  WA  98239-0000 ..„ ~-. 

Ha  Of  Jamestown,  110  W.  Third  St.,  Jamestown.  NY  14701-6199 _ 

Ha  Of  Madison,  P.O.  Box  495,  Madteon.  NJ  07940-0000 

Ha  Of  Monticello,  76  Evergreen  Drive,  Montice0o,  NY  12701-0000 ._» 

Ha  Of  MouTTt  Kisco,  104  Main  Street  Mount  Kisco,  NY  10549-0150 . ,.^... 

Ha  Of  Newtxjrgh,  P.O.  Box  89,  150  Smith  Street  Newtxjrgh,  NY  12550-0000 .'. 

Ha  Of  North  Hempstead,  Pond  Hin  Poad.  Great  Neck,  NY  11020-0000  

Ha  Prestonstxjrg,  P.O.  Box  687,  Prestonstxjrg,  KY  41653-0000  

Ha  Rarxlolph  County,  214  Opdyke  Street,  Chester.  IL  62233-0000 -*. 

Ha  Rockingham.  P.O.  Box  160.  Rockingham,  NC  28379-0000 „.. -.. 

Ha  Samson,  P.O.  Box  307,  Samson.  AL  36477-0000 

Ha  Williamston,  P.O.  Box  709,  Williamston,  NC  27892 ., ».. 

Ha  York,  Post  OffK»  Box  687,  York.  SC  29745-0687  „ 

Haistead  Housing  Authority,  815  W  6th  St,  Haistead.  KS  67056-2157  ...^ 

Hamlet  Housing  Authority.  P.O.  Box  1188,  Hamlet,  NC  28345 _ 

Hancock  County  Housing  Authority,  P.O.  Box  472,  Dallas  City,  IL  62330-0472 

Hancock  Ha,  1401  Quincy  Street,  Hancock,  Ml  49930-0000  

Hardin  County  Housing  AuttXKity,  P.O.  Box  322,  Elizabethtown,  IL  62931-0322  

Harrietstown  Housing  Authority,  3-5  RiverskJe  Dr.,  Saranac  Lake.  NY  12983-2212 .* 

Hanison  Mha.  P.O.  Box  146,  Cadiz,  OH  43907-0000  

Havre  De  Grace  Housing  Authority,  101  Stansbury  Court,  Havre  De  Grace,  MO  21904-0000 

Hay  Springs  Housing  Authority,  Box  188.  Hay  Springs,  NE  69347 „ „:'. 

Hays  Housing  Aultx>rity,  1709  Sunset  Trail,  Hays,  KS  67601-0000 

Hemlngford  Housing  Authority,  P.O.  Box  576,  Hemingford,  NE  69348 _ 

HermansviHe  Housing  Commission,  W5577  129  W  Third.,  HennansviHe,  Ml  49847-0129 

Hertford  Housing  Authority.  104  White  Street,  Hertford,  NC  27944  

Higginsville  Housing  Authority,  419  Fairground  Ave.,  Higginsvilie.  MO  64037-1760  

Highland  Park  Ha.  242  South  Sixth  Street  Highland  Park,  NJ  08904-0000 

Highland  Park  Housing  Commisskxi.  13725  John  R.  Avenue.  Highland  Park.  Ml  48203-3121  

Highlands  Housing  Authority,  215  Shore  Dr.,  Highlands.  NJ  07732-2122  ; 

Ho-Chunk  Nation,  P.O.  Box  546,  Tomah.  Wl  54660  

Hocking  Met  Ha.  50  South  High  Street  Logan.  OH  43138-0000 

Hoopa.  P.O.  Box  1285.  Hoopa.  CA  95546 

Hope  Housing  Authority.  720  Texas  Street  Hope.  AR  71801-0000 

Homen  Housing  Authority.  71  Church  Street  Homell,  NY  1484^-0000  

Housing  and  Redev.  Auth.  Of  The  City  of.  Blue  Earth,  220  East  Seventh  St,  Blue  Earth.  MN  56013-2001  

Mousing  and  Redevel.  Authority  Of  Thief  River  Falls  415  Amokj  Averxje  S.,  Thief  River  FaSs,  MN  56701-0246 

Housing  and  Redevetopment  Authority  of  Alexandria.  805  FtHnnre  Street  Alexandria.  MN  56306-1770  

Housing  arxl  Redevekipment  Auttxxity  of  Bamesvile,  P.O.  Box  158,  Bamesvtile,  MN  56614-0158 

Housing  and  Redevetopment  Authority  of  Baudette,  P.O.  Box  638.  Baudette,  MN  56623-0871 
Housing  and  Redevekjpment  Auttx)rity  Of  Cartton,  950  Fourteenth  St.,  Ckx^uet  MN  55720 

Housing  arxj  Redevekipment  Authority  of  Cass  Lak,  P.O.  Box  397,  Cass  Lake,  MN  56633-0397 

Housing  and  Redevelopment  Authority  of  Chisholm,  519  Sixth  Strert  SW..  Chishdm.  MN  55719 

Mousing  and  Redevetopment  Authority  Of  Ely,  114  N.  8th  Ave.  #111,  Ely,  Mn  55731  

Housing  and  Redevelopment  Authority  Of  Eveleth.  902  Clay  Court  Eveleth,  MN  55734-1412 

Housing  arxl  Redevelopment  Authority  of  Glenwood,  507  Se  Fifth  Street  Glenwood,  MN  56334 

Housing  and  Redevetopment  Authority  of  Montevideo,  501  N.  First  Street  Montevideo.  MN  56266-1426  .... 
Housing  and  Redevetopment  Authority  Of  Norih  Mankato.  615  Nicollet  Avenue.  North  Mankaio.  MN  56003 

Housing  and  Redevelopment  Authority  Of  Pine  City.  905  Seventh  St.  Pine  City.  MN  55063-2014  

Housing  and  Redevetopment  Authority  Of  Sleepy  Eye.  313  4th  Ave  Se  Sleepy  Eye.  MN  56086-1775 

Housing  and  Redevetopment  Authority  Of  Staples.  601  Central  Avenue,  Long  Prairie.  MN  56347  .... 
Housing  and  Redevetopment  Authority  Of  Wanen,  41 1  North  Fourth  St.  Warren.  MN  56762-1315 

Housing  Auth  Of  Jefferson  County,  801  Vine  StreeL  Louisville.  KY  40204-1044  

Housing  Auth..  City  Of  Washington,  520  SE.  Second  Street  Washington,  IN  47501-0000 

Housing  Authority  City  Of  Sullivan,  200  North  Court  Street,  Sullivan,  IN  47882  - 

Housing  Authority  Of  Abbeville,  544  Branch  St,  Abbeville,  SC  29620-1947  

Housing  Auttiority  Of  Antonito,  P.O.  Box  25,  Antonito,  CO  81120 „ . 

Housing  Authority  Of  Arcadia,  P.O.  Box  210.  Arcadia.  LA  71001-0210 ., 

Housing  Authority  Of  Atlantk;  Beach,  Post  Office  Box  1326,  Barnwell,  SC  29812-1326 

Housing  Authority  Of  Avon  Partt.  P.O.  Box  1327.  Avon  Parte.  FL  33826-1327 

Housing  Authority  Of  Baird.  P.O.  Box  1028,  Baird.  TX  79504-1028  - 

Housing  Authority  Of  Bartow,  P.O.  Box  1413,  Bartow,  FL  33830-0000  

Housing  Authority  Of  Beaver  Dam,  3030  James  Court,  Beaver  Dam,  KY  42320 

Housing  Authority  Of  Bennettsville,  253  Relcher  SL,  BennettsvUle,  SC  29612-3777  ... 


228567 
132SO0 
246000 
196600 
400000 
279431 

48S00 

24000 
280500 
230000 
150000 
180500 
100500 
768610 
267500 
150000 

97505 
210424 
141064 
348000 
150000 
1311496 
492920 
236284 
1335647 
253000 

87000 

44060 
206000 

64000 
2S6300 
150000 
540000 
145200 
684860 
451000 
776381 
207600 
400000 
236288 
534777 
567000 
750000 
250000 
500000 
637200 

20000 
420000 
857303 
110000 
230Q00 
700000 
194000 
232000 
100000 

60000 
594000 
132000 
200000 
491305 
301500 
118164 
280201 
600000 

49464 
222000 
768029 
109500 
100000 
245780 


66298 


Federal  Register  /  Vol.  61.  No.  243  /  Tuesday,  December  17,  1996  /  Notices 


APPENDIX  A— Fiscal  Year  1996,  Comprehensive  Improvement  Assistance  Program— Continued 

[Recipiants  of  Fundkig  Decision^ 
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Benton.  101  Walnut  Court  Benton.  KY  42025 „.... 

Berwick.  P.O.  Box  231 ,  Bervwck.  LA  70342-0231 

Blooming  Grove.  P.O.  Box  351 ,  Blooming  Grove.  TX  76626-0361  . 

Blossom,  P.O.  Box  174,  Blossom  Prairie,  TX  75416-0174 

Boone  County.  Black  Diamond  Artxys,  Lick  Creek  Road.  Danville.  WV  25053-0000 

Breaux  Bridge,  P.O.  Box  878,  Breaux  Bridge,  LA  70517-0878  

Bronte.  P.O.  Box  362.  Bronte.  TX  78933-0362 

Cadte.  P.O.  Box  830.  Cadb.  KY  42211  

Cambridge,  700  Weaver  Ave..  Camtxidge,  MO  21613-2198 

Cartwn  County,  251  S  1600  E  #2647,  Price,  UT  84601-0000 

Catlettsburg,  210  24th  SL,  CaUettstxjrg,  KY  41129  „ 

Central  City.  P.O.  Box  348.  Central  City,  KY  42330 

Cisco.  714  E.  10th.  St,  Cisco.  TX  76437 

CortWnerce,  500  Tarter  Apts..  Commerce,  TX  75428-3217 

Cooper,  650  Nw.  First  St,  Cooper,  TX  75432-1119  

CortJin,  1336  Madison  Street  Cortjin,  KY  40702 

Cumbertand,  178  Russell  Drive,  Cumfcertand,  KY  40823 

Dawson  Springs.  IM  Clartcdale  Ct  Dawson  Springs,  KY  42406 

Dek»mbre,  218  South  PMoeA  St,  Deteambre,  LA  70628 

Deridder,  P.O.  Box  387,  Deridder,  LA  70634-0387 „ 

DonakJsonville,  1501  St  Patrick  Street  Donaldsonvlto.  LA  70346  ... 

Erath,  P.O.  Box  315.  Erath,  LA  7053^-0315  

Eu«C8,  P.O.  Box  224.  Eurece,  LA  70535-0224  . 

Ferriday,  3001  Highway  15,  Ferriday,  LA  71334 

Flemingsburg,  142  Circle  Drive,  Flemingsburg,  KY  41041  

Frostburg,  Meshach  Frost  Vilag.  Frostburg.  MD  21532  

Fulton,  200  N.  Highland  Dr..  Fulton,  KY  42041 

Gisland,  P.O.  Box  301.  Gibsland.  LA  71028-0301  .„.. 

Gladewater,  P.O.  Box  1009.  Gladewater,  TX  75647-1009  

Glasgow,  Box  1126.  Glasgow,  MT  59230 

Grand  Saline,  P.O.  Box  24,  Grand  Seine.  TX  75140-0024 _ 

Grandfals,  P.O.  Box  250,  GrandfaHs,  TX  79742-0250  

Greene  County,  AL.  P.O.  Box  389,  Eutaw,  AL  35462-0389  „ 

Greenville,  613  ReynoWs  Dr.,  Greenville,  KY  42345  

Gueydan,  P.O.  Box  440.  Gueydan.  LA.  La  70642-0440 

Hickman,  50  Holly  Ct,  Hk*man,  KY  42050 

Homer,  329  South  Fourth  Street  Homer.  LA  71040 

Honey  Grove,  P.O.  Box  548,  Bonham,  TX  75418-0548  

Horse  Cave,  P.O.  Box  8,  Horse  Cave.  KY  42749 

Irvine.  200  Wallace  CL,  Irvine,  KY  40336  

Irvtfigton,  Box  399/Hillview  Horn,  Irvington,  KY  40146 — 

Jackson  County.  2231  Table  Rock  Road,  Medford.  OR  97501-0000 

Jena.  P.O.  Box  36.  Jena,  LA  71342-0036 „ 

Jennings,  P.O.  Box  921 ,  Jennings,  LA  70546-0921 

Kaplan,  P.O.  Box  246,  Kaplan.  LA  70548-0246  

Kittitas  County,  107  W  11th,  Ellensburg,  WA  98926-2568 

Knott  County,  P.O.  Box  225,  Hindman,  KY  41822 

Knox  County,  THIy  Estates-Office,  Bteknell,  IN  47512-0000 

Ladonia,  P.O.  Box  548,  Bonham,  TX  75418-0548 

Lake  Providence,  210  Foster  Street  Lake  Providence.  LA  71254  .„. 

Laurens,  P.O.  Box  326,  Laurens.  SC  29360-0326 

Leesvlte,  213  Blackburn  Avenue.  LeesvUle.  LA  71446 

Leonard,  P.O.  Box  160,  Leonard,  TX  75452-0160 

Logansport  P.O.  Box  470,  Logansport  LA  71049-0470  

London.  100  Mcfadden  Lane.  Londwi,  KY  40741 .* 

Lyon  County,  P.O.  Box  190,  EddyviJIe,  KY  42038  

Mansfield,  600  Schley  Street  MartsfieW,  LA  71052 

Martin,  P.O.  Box  806,  Martin,  KY  41649  

Mccoll,  Post  Office  Box  969,  Fkxence,  SC  29503-0969 

Mckinney.  1200  N.  Tennessee,  Mdonney.  TX  75069-9977 

Mexia.  P.O.  Box  752,  Mexia,  TX  76667-0762  „. 

Morehead.  200  Heritage  PI.,  Morehead,  KY  40361  

Morgantown,  P.O.  Box  628,  Morgantown,  KY  42261  

Mount  Vemon,  P.O.  Box  63»,  Mount  Vernon,  TX  75457-0639 

MuMns.  Poet  Office  Box  766.  Mullins,  SC  29574-0766 

Murray,  716  Nash  Dr.,  Murray,  KY  42071  ...„ 

Myrtle  Beach.  Post  Office  Box  2468.  Myrtle  Beech,  SC  29678-2468 

New  Boston,  P.O.  Box  806,  New  Boston.  TX  75570-0806  

Oberiin,  P.O.  Box  338.  Oberiin,  LA  70655-0338  

Ola,  108  Washington  Street  Otia,  LA  71465  i 
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251000 
25000 
439870 
402136 

22400 
375000 
639940 
10000Q 
182450 

77352 
600000 
150000 
706682 
670875 
339500 
300000 
900000 
834000 
175700 
275000 
300000 
475000 
385000 
375000 
170000 
144000 
250000 
400000 
964000 
315250 
400000 
399198 
518650 

61000 
223675 

50000 
250000 
123050 

60000 
517000 
550000 
159000 

89600 
375000 
118631 
200000 
190000 
386970 

70450 
236000 
161500 
600000 
262225 

90000 
525000 
509000 
563000 
401000 

31144 
786372 
856287 
275000 
500000 

13860 
143700 
569000 

16488 
133260 
174450 
175000 
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APPENDIX  A— Fiscal  Year  1996.  Comprbiensive  improvement  Assistance  Program— Contknjed 

[Redpienb  of  Funding  Dedsion^ 


Funflng  wcipisfil 
(Name  and  Address) 


Amount 

approved 


Housing  AuBwiily  Of  Omaha,  P.O.  Box  667.  Om^ia.  TX  75571-0667 

Housing  Aultiority  Of  Owenton,  100  Beck  St,  Owenton,  KY  40359  

Housing  Authority  Of  PaducaN  P.O.  Box  698.  Paducah,  TX  79248-0696 

Housing  Authority  Of  Paris,  P.O.  Box  488.  Paris,  KY  40361  ._ ;_.. — 

Housing  Authority  Of  Pecos,  P.O.  Drawer  1499,  Pecos,  TX  79772-1499 

Housing  Authority  Of  Pineville,  91 1  Alabama  Ave.,  Pinevile,  KY  40977 

Housing  Authority  Of  Raddifl,  P.O.  Box  755,  RadcUff.  KY  40160-0755 

Housing  Authority  Of  Raleigh  County.  P.O.  Box  Bd,  Beddey,  WV  25801-0000 

Housing  Authority  Of  Rayne,  P.O.  Box  164.  Ra^w.  LA  70578-0164 

Housing  Authority  Of  Red  Bay.  P.O.  Box  1426.  Red  Bay.  AL  35682 

Housing  Authority  Of  Rio  Arriba  County,  P.O.  Box  310,  Espanola,  NM  87532-0000  

Housing  Authority  Of  Rotan,  P.O.  Drawer  J,  Rotan,  TX  79546-0489 „ 

Housing  Authority  Of  RussettvUle,  940  Hicks  St,  Russeltville.  KY  42276 

Housing  Authority  Of  South  Landry,  P.O.  Drawer  E,  Grand  Coteau,  LA  70541  

Housing  Authority  Of  Southwest.  Acadia,  P.O.  Drawer  700,  Iowa,  LA  70647-0700  ~ ^ — 

Housing  Authority  Of  St  MartinviHe.  P.O.  Box  913,  St.  MartinviNe,  LA  70582-0913 

Housing  Authority  Of  Stanton,  P.O.  Box  866,  Stanton,  TX  79782-0866  

Housing  Authority  Of  Tahoka.  P.O.  Box  238,  Tahoka.  TX  79373-0238  

Housing  Authority  Of  The  City  Of  RockvUle,  14  Moore  Drive,  RockviHe,  MD  20850-0000  

Housing  Authority  Of  The  City  Of  Abbeville.  P.O.  Box  281 .  Abbeville,  AL  36310-0281  . 

Housing  Authority  Of  The  City  Of  Acworlh,  P.O.  Box  347.  Acworth.  GA  30101-0347 

Housing  Authority  Of  The  City  Of  Alamosa,  P.O.  Box  328,  Alamosa,  CO  81 101-0328 

Housing  Authority  Of  The  City  Of  Arcadia,  P.O.  Box  1246,  Arcadia,  FL  33821-1248  

Housing  Authority  Of  The  City  Of  Augusta,  100  Riverdale.  Augusta,  AR  7200&-2733 ^. — 

Housing  Authority  Of  The  City  Of  Bald  Knob,  P.O.  Box  1299,  Bakj  Knob.  AR  72010-1017  ..... 

Housing  Authority  Of  The  City  Of  BamesviBe.  P.O.  Box  1 58,  BamesvUle,  GA  30204-1 199 

Housing  Authority  Of  The  City  Of  Baxley.  P.O.  Box  56.  Baxley,  GA  31513-0056 

Housing  Authority  Of  The  City  Of  Beckley.  P.O.  Box  1780,  BeeWey,  WV  25802-1780 

Housing  Authority  Of  The  City  Of  Benwood,  2200  Marshall  Street,  Benwood,  WV  26031-0000 

Housing  Authority  Of  The  City  Of  Bemie,  P.O.  Box  Drawer  210,  Bemie,  MO  63822-0210 

Housing  Authority  Of  The  City  Of  Blackshear,  P.O.  Box  1407.  Waycross,  GA  31502-1407  — 
Housing  Authority  Of  The  City  Of  Blakely,  Hv»y  #200.  Blakely.  GA  31723-0149 

Housing  Authority  Of  The  City  Of  Bkxxnfield,  P.O.  Box  6.  Bkwmfiekj,  MO  63825-0006 

Housing  Authority  Of  The  City  Of  Blue  Ridge.  30  Ouida  Street  Blue  Rklge,  GA  30513-0088  

Housing  Authority  Of  The  City  Of  BluefieW.  P.O.  Box  1475,  BluefiekJ,  WV  24701-0000 

Housing  Authority  Of  The  City  Of  BosweU.  P.O.  Box  483,  Boswell.  OK  74727-0483 

Housing  Authority  Of  The  City  Of  Bremond,  P.O.  Box  A,  Bremond.  TX  76629 

Housing  Authority  Of  The  City  Of  Brinkley,  501  W.  Cedar  St.  Brinkley,  AR  72021^713 _..... 

Housing  Authority  Of  The  City  Of  Buckhannon.  21  1/2  Hinkle  Drive,  Buckhannon,  WV  26201-0000 

Housing  Authority  Of  The  City  Of  CaWweM.  P.O.  Box  596.  Caldwell,  TX  77836-0596  

Housing  Authority  Of  The  City  Of  Calvert,  P.O.  Box  475,  Calvert  TX  77837-0475 

Housing  Authority  Of  The  City  Of  Campbell,  930  Poplar,  Campbell.  MO  63933-1834 

Housing  Authority  Of  The  City  Of  Canton,  1  Shipp  Street.  Canton.  GA  30114-2813  

Housing  Authority  Of  The  City  Of  Carton  HHI.  P.O.  Box  70.  Carbon  HIU.  AL  35549-0070 

Housing  Authority  Of  The  City  Of  Carthage,  Box  3,  Carthage,  AR  71 725-0003 

Housing  Authority  Of  The  City  Of  Casper,  400  East  1  st  Street  Suite  209  Casper,  WY  82604 

Housing  Authority  Of  The  City  Of  Cave  Spring,  B-4  Fincher  Street  Cave  Springs,  GA  30124  

Housing  Authority  Of  The  City  Of  Centenrille.  P.O.  Box  746,  CenteoflUe,  TX  75833-0055 

Housing  Authority  Of  The  City  Of  Chatsworth,  131 1-19  OM  Dawson,  Chatsworth,  GA  30705-0019 

Housing  Authority  Of  The  City  Of  Ctanton,  P.O.  Box  408,  Clanton,  AL  35045-0408 

Housing  Authority  Of  The  City  Of  Ctaricsville.  Box  407,  CtarttsviUe.  AR  72830-0407 

Housing  Authority  Of  The  City  01  Oartcton.  P.O.  Box  367.  Clartrton,  MO  63837-0367 

Housing  Authority  Of  The  City  01  Clayton.  P.O.  Box  1271.  Clayton,  GA  30525  

Housing  Authority  Of  The  City  Of  Cleveland,  P.O.  Drawer  J,  Toccoa,  GA  30577-0257 
Housing  Authority  Of  The  City  Of  Cleveland,  801  S.  FranMin  St,  Cleveland,  TX  77327 
Housing  Authority  Of  The  City  Of  Codvan,  PjO.  Box  32,  Cochran,  GA  31014-0032  .... 

Housing  Authority  Of  The  City  Of  Comer.  P.O.  Box  157.  Comer,  GA  30629-0187 

Housing  Authority  Of  The  City  Of  Corrigan,  600  S.  Home  St,  Corrigan.  TX  75939  ...... 

Housing  Authority  Of  The  City  Of  Cumming.  P.O.  Box  36,  Gumming,  GA  30130 

Housing  Authority  Of  The  City  Of  Dates,  P.O.  Box  74.  Dates.  GA  30132-0074 

Housing  Authority  Of  The  City  Of  Dayton.  2502  N.  Winfree  St,  Dayton.  TX  77536  — 

Housing  Authority  Of  The  City  Of  Del,  P.O.  Box  32.  Del,  AR  72426-0032 

Housing  Authority  Of  The  City  Of  Dextor.  P.O.  Box  206,  Dexter.  MO  63841-0206 .; — ...^ 

Housing  Authority  Of  The  City  Of  Dumas.  Box  1 15.  Dumas.  AR  71639-01 15 ™ — .,.- 

Housma  Authority  Of  The  City  Of  Dunbv.  900  Dutch  Hotew  Roed,  Dunbar.  WV  25064-0000  .. — 

Housing  Authority  Of  The  City  Of  Eastmwi.  P.O.  Bcw  100,  Eastman,  GA  31023-0100 

Housing  Authority  Of  The  City  Of  Ealonlon.  P.O.  Box  3700,  Eatonton.  GA  31024-0072 

Housing  Authority  Of  The  City  Of  B  Campo,  1303  Delta  Street.  El  Campo.  TX  77437-0107 

Housing  Authority  Of  The  City  Of  Ekerton.  12  North  McinlDSh  St.  Eberton,  GA  30635-1562 

Housing  Authority  Of  The  City  Of  Ek  City.  P.O.  Box  647.  Elc  City.  OK  73648-0647 


413000 

7SOO0 
516480 
320000 
1280740 
500000 
100000 
173000 
390000 
862950 
249000 
1128066 
643000 
215000 
2S0000 
435000 
522757 
831997 
1059900 

95000 
962450 
805353 

60000 
228775 
448014 
422925 
138252 
199600 

70100 
514474 
154900 

35800 
187911 
210000 
168000 
129800 

50000 
775229 
136300 
250000 
200000 
165200 
256290 
774618 

68340 

80013 
506750 
150000 
835132 
621764 
336602 

30350 
580000 
156000 
3060n 
141120 
108000 

50000 
158000 
268600 
335000 

34675 
250250 
300000 

66381 
187468 
123200 

95000 


465282 


n-r- 


66300 
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Appenooc  a— Fiscal  Year  1996,  CoMPnEHENSivE  Improvement  Assistance  Program— Continued 

(Racipiants  o<  Fundng  OwNion^ 
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Of  aisy.  P.O.  Box  426.  El|ay.  GA  30640-0426 

Of  Englsnd.  102  Benafeld.  En^^and,  AR  72046-0214 

Of  Eustis,  1000  Wall  Street,  Eusds.  FL  32726 

Of  Fairmont,  517  Fairmont  Avenue.  Faimwnt,  WV  26654-0000 

Of  Fayette.  P.O.  Box  266.  Fayette.  AL  36566-0266 

Of  Femancfian  Beach.  1300  Hickory  St.  Femamfna  Beach,  FL  32034-0000 

Of  Fitzgerald.  P.O.  Drawer  1067,  Fitzgerald,  GA  31750-0073 

Of  Foteton.  P.O.  Box  397,  Fokston.  QA  31537-0397 

of  FoftOgMhorpe.  P.O.  Box  2034,  Fort  Oglethorps.  GA  30742-0034 

Of  Fort  Valey,  P.O.  Box  10.  Fort  Vatey,  GA  3103(M»10 

Of  Franldin.  P.O.  Box  413.  Frartdhi.  TX  77856-0413 

Of  Fruitvaie,  P.O.  Box  196,  Fnitvale,  TX  75127-0196 

Of  Garrison.  P.O.  Box  142.  Ganrison.  TX  75946-0142 

Of  Georgiana.  P.O.  Box  279,  Georgiana.  AL  36033 

Of  Gibson,  P.O.  Box  146,  Gfcson,  GA  30810-0088 

Of  Gideon.  135  Haven  Street  Gideon,  MO  63848-9704  „„. 

Of  Gntflon,  131  East  Man  Street  GraRoa  WV  26345-1366 

Of  Grav)eiand.  P.O.  Box  568,  Gr^Miand.  TX  75844-<e68 

Of  Greenaboro.  P.O.  Box  217,  Greensboro.  GA  30642-0217 

Of  Greenaboro,  P.O.  Box  506,  Greensboro.  AL  36744 

Of  Greenville.  P.O.  Box  83.  Greenville,  GA  30222-0083 

Of  Hartselte.  P.O.  Box  1165.  HartseHe.  AL  35640-1165  

Of  Hartwefl.  500  W.  Franidin  Pi.,  Hariwel,  GA  30643-0745 . 

of  HawtdnsviHe.  P.O.  Box  718,  Hawtdnsvile.  GA  31036-0062 

of  Hayti  Heights.  1W  N.  Martin  Luther  King.  Hayti  Heights.  MO  63861-9664 

Of  Hazlehurst  P.O.  Box  838,  Hazetiurst  GA  31539-0838  ~. 

Of  HiNsdale,  P.O.  Box  23886.  St  Louis,  MO  63121-0508  

Of  Hogansville.  P.O.  Box  127.  Hogansvite,  GA  30230 

Of  Homer,  P.O.  Drawer  J,  Toocoa.  GA  30577-0257 

of  Homersville.  P.O.  Box  337.  HomersviNe,  MO  63856-0337  . 

Of  Innboden,  Box  417  knboden,  AR  72434-0417  

Of  Jasper.  147  Lwidmrn  Circie,  Jasper,  QA  30143-1209 

Of  Jasper,  200  Myrtis.  Jasper.  TX  75951  

Of  Kingsiand.  P.O.  Box  1377.  Kingsland,  GA  3154&-0438 

Of  Kirinvood,  385  S.  Taylor  St,  Kiriowood,  MO  63122-6128  ... 

Of  Konawa.  P.O.  Box  186,  Konawa,  OK  74849-0186 

Of  Lavonia.  P.O.  Box  4.  Lavorte.  QA  30653-0004 „. 

Of  Live  Oak,  406  Webb  Drive,  NE.,  Live  Oak,  R  32060-2532  . 

Of  Livingston,  1 102  N.  Pine  Ave.,  Livings»on,  TX  77351  ..- 

Of  LoganviHe.  P.O.  Box  550.  Monroe,  GA  30655-0550  ... 

Of  Lovington.  P.O.  Box  785,  Lovinglon.  NM  88260-078S 

Of  Luxora,  Box  70,  Luxora,  AR  72358-0070  

Of  MadM.  P.O.  Box  326,  MadW,  OK  73446-0326 

of  MadeonviOe,  601  S.  Madtoon  St.  MadoonviNe,  TX  77864 


>•«>■»*■»•»*»< 


Of  Manchester.  850  Warm  Springs  Rd..  Manchestsr,  QA  31816-2113 

Of  Mania,  Box  590,  Manila.  AR  72442-0600  

Of  Marianne.  337  Atwrt  St,  Marianne.  FL  32446-0000  

Of  Marion,  AL.  102  Cahaba  Heights,  Mwion,  AL  36756 

of  MarshaUvile.  P.O.  Box  199,  MarshaNvile,  GA  31067-0199 

Of  Mcgehee,  Box  725.  Mcgehee.  AR  71654-0725 

Of  Mcmechen.  2200  Marshall  Street,  Benwood.  WV  26031  ... 

Of  Mcrae.  P.O.  Box  A.  Mcrae.  AR  72102-0809 

Of  Mcrae,  P.O.  Drawer  430.  Mcrae,  QA  31055-0430  

Of  Melbounw,  Box  398.  Metxxjme,  AR  72556-0398  

Of  Metier,  P.O.  Box  207.  Matter.  GA  30439-0207  

Of  Minco,  Route  2,  BOx  100.  Minco,  Ok  73059-0000 

Of  Monette.  Drawer  387,  D^onette,  AR  72447-0387 

Of  Monticelto.  P.O.  Box  391.  Montk^elk}.  GA  31064-0391 

Of  Morrilton.  Box  229.  Morrilton,  AR  72110-0229  

Of  Mount  Ida,  Box  96,  Mount  Ida.  AR  71957-0096 

Of  Mt  Hope,  Mid-Town  Terrace.  Mt  Hope.  WV  25880 

Of  New  Madrid.  550  Une  St.  New  Madrid.  MO  63860-1736 .- 

Of  Newton,  P.O.  Box  626,  Newton.  TX  75966-0626 

Of  NKhoUs,  P.O.  Box  158,  Nichols.  GA  31564-0158 

Of  Pagedale,  P.O.  Box  23886,  St  Louis.  MO  63121-0580  -..~ 

Of  Psriteraburg,  1901  Cameron  Avenue.  Pariwaburg.  WV  26101-4316 

of  Pauls  Valley.  P.O.  Box  874.  Pauls  Valley.  OK  73075-0674  »»_>—. 

Of  Pineland,  P.O.  Box  266,  Pinetvid.  TX  75968-0266  .. 

Of  Preacott,  P.O.  Box  1 19.  Presooi.  AR  71867-0749  .„. 
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APPENDIX  A— Fiscal  Year  1996.  Comprehensive  Improvement  Assistance  Proqram— Continued 

(Rsdpienls  of  Furafng  Oedtion^ 


Fundna  rtdpisnl 
(Nams  «id  Address) 


Amount 
spprawsd 


Housing  Authority  Of  The  City  of  Pt  Pleasant.  P.O.  Box  517,  Point  Pleasant.  WV  25550-0000 

Housing  Authority  Of  Ths  City  Of  Quitman,  P.O.  Box  229,  QuimMi.  QA  31643-0229 

Housing  Authority  Of  Ths  City  Of  Riveitienli.  P.O.  Box  696,  RhwtMrtc.  CA  95367 

Housing  Authority  Of  The  City  Of  Romney,  100  V^toyview  Drive,  Romney.  WV  26757 
Housing  Authority  Of  The  City  Of  Royston,  P.O.  Box  86.  Royston,  QA  30662-0066 


Housing  Authority  Of  The  City  of  San  Augustine,  700  S.  Broadway.  San  Augustine.  TX  75072  ..... 

Housing  Authority  Of  The  City  Of  San  Pat)lo.  2324  Coflege  Ln.,  San  Pablo.  CA  94806 

Housing  Authority  Of  The  City  Of  Sayre,  1310  N.  Second  St.  Sayre,  OK  73662-0326  — — 

Housing  Authority  Of  The  City  of  Sedro  Wooley,  15455  65th  Ave.  S,  Tulcwia,  WA  9ei8ft-2S83 

Housing  Authority  Of  The  City  Of  Senath,  P.O.  Box  N,  Senath.  MO  63876-0256 - 

Housing  Authority  Of  Ths  City  Of  Soledad.  167  Main  St.  Soledad,  CA  93960 

Housing  Authority  Of  The  City  Of  Soperton.  700  Eastman  Road.  Soperton,  QA  30457-1431  

Housing  Authority  Of  The  City,  of  South  Charleston  520  Goshom  Street.  South  Charleston.  WV  25309 

Housing  Authority  Of  The  City  Of  Spertonan,  P.O.  Box  36,  Spartonan,  AR  71763-0036 

Housing  Authority  Of  The  City  Of  Spencer.  601  Martcet  Street,  Spencer,  WV  25276-1828 

Housftig  Authority  Of  The  City  Of  SL  AKmuis.  650  Sixth  Street,  St  Albans,  WV  25177 

Housing  Authority  Of  The  City  Of  Stephens.  Box  276,  Stephens,  AR  71764-0276 

Housing  Authority  Of  The  City,  of  SuMgent,  AJ,  P.O.  Box  656,  Suligent.  AL  35586-0656  

Housing  Authority  Of  The  City  Of  Summerville,  16  Ross  Street,  SummsrwWe,  QA  30747-1496 

Housing  Authority  Of  The  City  Of  Sytvania,  P.O.  Box  628,  Waynesboro.  QA  30630-0567 

Housing  Authority  Of  The  City  Of  Timpson,  P.O.  Box  357.  Timpson.  TX  75975-0357 

Housing  Authority  Of  The  City  Of  UnadMa,  P.O.  Box  407,  UnadHa.  QA  31091-0407 

Housing  Authority  Of  The  City  Of  Vidalia,  P.O.  Box  508,  Vidalia,  QA  30474-0508 

Housing  Authority  Of  The  City  Of  Vienna.  P.O.  Box  275,  Vienna.  QA  31092-0275  ...... 

Housing  Authority  Of  The  City  Of  Vila  Rica.  P.O.  Box  665,  VMa  Rica,  QA  30180  

Housing  Authority  Of  The  City  Of  Waldron.  P.O.  Box  38.  Waldron.  AR  72958  . 

Housing  Authority  Of  The  City  Of  Wasco.  750  H  St.  Wasco.  CA  93280-2032  

Housing  Authority  Of  The  City  Of  Weirton,  525  Cove  Road.  Weirton,  WV  26062-0000 

Housing  Authority  Of  The  City  Of  WeHston.  1584  Ogden  Ave.,  WeMston,  MO  63133-2413 

Housing  Authority  Of  The  City  Of  WMiamson,  P.O.  Box  1758.  Wiiamson,  WV  25661-1758 

Housing  Authority  Of  The  City  Of  Williston,  P.O.  Box  50.  Wllston.  NO  58801-0000  ....- 

Housing  Authority  Of  The  City  Of  Winter  Parte.  718  Margaret  Square,  Winter  Paik,  FL  32789-1952 

Housing  Authority  Of  The  City  Of  Woodbine,  P.O.  Box  1000.  Woodbine,  QA  31569  

Housing  Authority  Of  The  City  Of  Woodvile.  1 1 14  Albert  Dr..  WoodviHe,  TX  75979  

Housing  Authority  Of  The  City,  of  WrightsviUe.  100  Fulghum  Drive,  Wrighlsvile,  QA  31096-01 1 1  

Housing  Authority  Of  The  City  Of  Wynnewood,  806  E.  Cobert  St,  Wynnewood,  OK  73098-0000 

Housing  Auttwrity  Of  The  County  Of  Douglas.  8474  Pounds  Circle,  Douglasvite,  QA  30134  .... ..„. 

Housing  Authority  Of  The  County  Of  Flagler.  P.O.  Box  188.  Bunnei,  FL  321 10-0188 

Housing  Authority  Of  The  County  Of  Lee,  P.O.  Box  485.  Atoany.  QA  31702-1226  — ; 

Housing  Authority  Of  The  Town  Of  Cache,  P.O.  Box  582.  Cache.  OK  73527-0582  

Housing  Authority  01  The  Town  Of  Cemem,  P.O.  Box  479.  Cement  OK  73017-0479 

Housing  Authority  Of  The  Town  Of  Clayton,  200  Aspen  St,  Clayton,  NM  88415 . 

Housing  Authority  Of  The  Town  of  CollinsvHIe.  P.O.  Box  733,  Boaz,  AL  35957 ,, 

Housing  Authority  Of  The  Town  Of  Cyril.  P.O.  Box  468,  Cyril,  OK  73029-0468 

Housing  Authority  Of  The  Town  Of  Easton,  900  Dovertvook  Easton,  MD  21601  

Housing  Authority  Of  The  Town  Of  Fort  Cobb.  P.O.  Box  25.  Fort  Cobb,  OK  73038-0025 

Housing  Authority  Of  The  Town  Of  Haxtun,  P.O.  Box  95,  Haxtun,  CO  80731  

Housing  Authority  Of  The  Town  Of  Kennedy,  P.O.  Box  38.  Kennsdy,  AL  35574 

Housing  Authority  Of  The  Town  Of  Lone  Wolf,  P.O.  Box  25,  Lone  Wolf,  OK  73655-0085  .. 

Housing  Authority  Of  The  Town,  of  Mountain  View,  Rt  2,  Unit  1 ,  Box  1,  Mountain  View.  OK  73062-0604 

Housing  Authority  Of  The  Town  Of  Ringing.  P.O.  Box  20,  RingSng,  OK  73456-0020 

Housing  Authority  Of  The  Town  Of  Se^nour,  Lock  Drawer  191,  Seynxjur,  CT  06483 

Housing  Authority  Of  The  Town  Of  Talihina,  P.O.  Drawer  C,  TaNhina,  OK  74571-0000 _.— — 

Housing  Authority  Of  The  Town  Of  Vincent.  AL.  P.O.  Box  396,  Chideraburg,  AL  35044 

Housing  Authority  Of  The  Town  Of  Wister.  P.O.  Box  190.  Wlslsr,  OK  74966-0190 

Housing  Authority  Of  Todd  County.  P.O.  Box  69,  Quthrie,  KY  42234  

Housing  Authority  Of  Ton^jldnsville,  1023  QreenhiSs  TompWnsvile,  KY  42167  ..... .:. 

Housing  Autfwrity  Of  Trinkted,  P.O.  Box  353,  Trinklad,  TX  75163-0353 — ~. 

Housing  Authority  Of  Vernon.  P.O.  Box  1780,  Vernon.  TX  76384-1780 


(housing  Authority  Of  ViHe  Ptatte.  P.O.  Box  249,  Ville  Platte,  LA  70586-0249 

Housing  Authority  Of  Whatcom  County.  208  Unity  St..  Belingham,  WA  98225-4420 

(housing  Authority  Of  Whitewright  P.O.  Box  548,  Bonham,  TX  75418-0548  .. — 

Housing  Authority  Of  Woodmff.  Post  Ofice  Box  715,  Woodniff,  SC  29388-0715 

Housing  Programs  Of  The  Town  Of  Murphy.  P.O.  Box  357,  Murphy,  NC  28906  — 

Houston  Housing  Authority,  200  Chestnut  Terrace,  Houston,  MO  66483-0000 

Howard  Housing  Authority,  P.O.  Box  386.  Howard.  KS  67349-0386 - 

Hsg  Auth  City  Of  Espenola.  P.O.  Drawer  Pp,  Espenola.  NM  87532-0000 

Hsg  Auth  City  Of  Marble  Falls,  P.O.  Box  668,  Marble  FaHs,  TX  78654-0000 

Hsg  Auth  City  Of  MtPleasant  P.O.  Box  1051.  Mt  Pleasant  TX  75455-0000  ... 
Hsg  Auth  City  Of  Wynne,  P.O.  Box  562,  Wynne,  AR  72396-0000 
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Appendix  A— Fiscal  Year  1996.  Comprehensive  Improvement  Assistance  Program— Continued 

[Radpienls  o(  Fundng  Dtciakwul 


Fundkig  redpianl 
(Name  and  AdbrSM) 


Amount 


Hag  Autt)  Of  Orwge  County,  1 19  Memphis  SL,  Orange.  TX  77630-0000 .. 

Hag^U4h  Of  Pittsburg,  P.O.  Box  435.  Piltstxjrg,  TX  75686-0000  

Hag  Aulti  Parish  Of  East  Carrol.  P.O.  Drawer  352.  Lake  Prowkjeooa.  LA  712S4-0000 

Hag  Aum  Town  Of  CoKax,  P.O.  Box  179.  Colfax,  LA  71417-0000 

Hudson  Housing  Authority.  8  Brigham  Cirde.  Hudson.  MA  01749-0000 

Hudson  Housing  Authority.  1015  Second  Street.  Hudson,  Wl  54016-1265 

HumtxMt  Housing  Authority.  P.O.  Box  642.  Humboldt,  NE  68376 

Idaho  Housing  Agency,  P.O.  Box  7809,  Boise,  ID  83702 

Indtanoia  Housing  Authority,  P.O.  Box  K,  Indnnola.  NE  69034 

Ingleside  Housing  Aulhortty,  P.O.  Drawer  Z,  Ingleside,  TX  78362 

tail  Housing  AulhOftty.  217  N  Washington,  Ida,  KS  66749-2802  — 


Iowa  CNy  Housing  Authority.  410  E.  Washington  Street.  Civic  Center.  Iowa  Ciy,  lA  52240-0000 

Iron  County  Houjng  Commission,  210  N.  Third  St.  Crystal  Fals.  Ml  49920 . 

Iron  Mountain  Housing  Commission,  401  East  D  St.  Iron  Mountain,  Ml  48801 

lahpaming  Housing  Commission,  111  Stuff  St.  Ishpeming.  Ml  49849 ^ 

Itasca  County  Hra,  P.O.  Box  366.  Calumet  MN  56716-0366  

Jactoon  County  Ha.  P.O.  Box  1619.  WeOston.  OH  45692-0000 ;. 

Jackaon  Housing  Authority.  Whispering  Way  .Tanglewood  Via.  RIpiey.  WV  2S271-0000  

JaMsraon  Housing  Authority.  610  N  Cass  Street  Jeftarson.  TX  75657-0000  — 

Johnston  Housing  Authority.  8  Forand  Orde.  Johnston.  Rl  02919-0000 

KaiMb,  He  66,  Box  122.  Fradonia.  Az  86022 „ 

Kamaa  City  Housing  Authority.  P.O.  Box  276,  Kames  City,  TX  781 18-0276 
Kmi*  Tribe  Housing  Authority.  1320  YaMow  Hammer,  Yreka,CA  96007-0000 

Kaukauna  Ha,  125  West  lOlh  Street  Kaukauna.  Wl  54130-0000  ...... 

Kaw.  P.O.  B(n  371.  NewWrk,  OK  74647 

Kaansburg  Ha.  25  Hwwock  Street  Keansbug.  NJ  07734-0000  

Keena  Housing  Authority.  105  Castle  Street  Keene,  NH  03431-0000  _. .v„ 

KendalMto  Ha.  240  Angling  Road.  KendaJMUe,  IN  46756 

Kaoedy  Housing  Authority,  P.O.  Box  627,  Kenedy.  TX  78119-0000  ...- _ 

KeokiA  Housing  Authority.  111  South  2nd  Streot  Keokuk,  lA  S2632-KXX)0  — 

Kickapoo.  Rt  1.  BOx  800a  Hortoa  Ks  66439  

King^  Housing  Authority,  132  Rondout  Dr.  Kingstoa  NY  12401-2630 

Klngsvile  Hsg.  Authority.  1000  W  Conal.  Kingsvile.  TX  78363-0000 

KMcsvMe  Housing  Authority.  P.O.  Box  730.  Kirksvile.  MO  63501-0000 - 

Kitsap  County  ConsoMated  H.  A..  9265  Bayshore  Dr  Nw,  SKverdale.  WA  98383-9106 
Knoxville  Low  Rent  Housing  Agency.  306  S  Third  Street  Knaxvite.  lA  50118-0000  .... 

L'anse  Housing  CommAjn,  110  S  Sixth  St.  L'anse,  Ml  49946  

La  Junta  Housing  Authority.  P.O.  Box  376.  La  Junta.  CO  81050-0000  ..„ 

Laconia  Housing  and  Redevelopmnt  Auth,  25  Union  Ave.,  Laconia.  NH  03246-0000  ... 
Ladysmith  Housing  Authonty,  705  East  Fourth  Street  Ladysmilh.  Wl  54848-2225 


Lafayette  Co.  Hsg  Auth,  Lafayette  County  Hsg  Auth,  Court  House  626  Main  St,  Dailington,  Wl  53630-0000 

Lafayette  Housing  Authority,  P.O.  Box  116,  Utayette,  TN  37083-0116  

Lake  Linden  Housing  Commission,  210  Calumet  St.  Lake  Linden.  Ml  49945  .._ 

Lake  Mha.  200  W  Jackson  St,  PainesviHe,  OH  44077-0000  — 

Lakewood  Housing  Authority,  445  S.  Alison  Partnvay,  Lakewood.  CO  80226-0000 

Lancaster  Housing  Authonty.  R.  R.  «  1,  Box  157.  Lancaster,  MO  63548-9998 

Lawrence  County  Housing  Authonty,  1 109  12th  St,  Lawrenceville,  IL  62439 

Lebanon  Housing  Authority.  31  Riverside  Cirde.  West,  Lebanon,  NH  03784-0000 

Lebanon  Housing  Authonty,  P.O.  Box  1660,  Lebanon,  MO  66636-3062 

Lae  County  Ha,  1000  Washington  Ave.,  Dixon,  IL  61021-0000 

Lee  County  Housing  Authority,  P.O.  Box  665,  Jonesville,  VA  24263-0000 , 

Lees  Summit  Housing  Authority,  111  South  Grand.  Lees  Summit  MO  64063-2699 

Lanoir  City  Housing  Authority,  101  Oakwood  Drive,  Lenoir  City.  TN  37771 

Lanoir  Housing  Authority.  P.O.  Box  1526.  Lenoir.  NC  28645 

Lexington  Hotting  Authority,  1  Countryside  Village.  Lexington.  MA  02173-0000  .... 
Lexington  Housing  Authority,  609  East.  Third  Street  Lexington.  NE  68860-0000  .- 

Lexington  Housing  Authority.  P.O.  Box  559,  Lexington.  TN  38351 .^ 

Uberal  Housing  Authority,  1401  N  New  Yort<  Ave..  Liberal.  KS  67901 

Licking  Metro  Ha.  P.O.Box  1029,  MansfieW,  OH  44901-0000 

Unden  Housing  Authority,  1601  Dll  Ave.,  Unden,  NJ  07036-1723 

Little  River  County  Hsg  Auth,  P.O.  Drawer  A.  Foreman,  AR  71836-0000 

Lockhart  Housing  Authority,  P.O.  Box  446.  Lockhart  TX  78644-0446 

LodI,  50  Brookskle  Avenue.  Lodl.  NJ  07644 

Logan  County  Mha,  105w  High  St.  Betofontaine.  OH  43311-0000 

Logwi  Cty  Ha.  1028  N.  College  Street  Lincoln.  IL  62666-0000  „ 

LomNa  Housing  Authority,  P.O.  Box  339,  Lomita,  CA  90717-0000  ......* 

London  Metropofitan  Housing  Authority.  179  S.  Main  Street  London,  OH  43140  .- 

Longmont  Housing  Authority.  900  Coffman.  Suite  C,  Longmont  CO  80601  

Loudon  Housing  Authority.  P.O.  Box  397.  Loudon,  TN  37774-0397 

Loup  City  Housing  Authority.  P.O.  Box  153.  Lotjp  City.  NE  68853  .. 


<•••••••••••••••••••*■••*••»« 
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Appendix  A— Fiscal  Year  1996,  Comprehensive  Improvement  Assistance  Program— Continued 

[Recipients  o(  Fundmg  Deciaion^ 


Fundng  redpienl 
(Naine  and  Address) 


Amount 
approved 


LxMv  Rent  Housing  Agency  Of  Banaoft.  P.O.  Box  189,  Bancrolt.  lA  S0617  ..„ >. „.. . ^.. 

Umv  Rent  Housing  Agency  Of  Clarinda.  402  W.  Willow  St,  Clarin(ta,  lA  51 632-2552 .. 

Low  Rent  Housing  Agency  Of  Hamburg,  P.O.  Box  129,  Hamburg,  lA  51640  ._ '.- 

Low  Rent  Housing  Agency  Of  Manning.  421  Center  SL,  Manning,  lA  51455 ~ 

Low  Rent  Housing  Agency  Of  Mount  Ayr,  306  East,  Monroe,  Mount  Ayr,  lA  50854-0468 

Low  Rent  Housing  Agency  Of  Onawa,  1017  Eleventh  St,  Onawa,  lA  51040-1556 — -~ , 

Low  Rent  Housing  Agency  Of  Red  Oak,  1805  N.  Eighth  St.  Red  Oak.  lA  51566-1666 .. 

Low  Rent  Housing  Agency  Of  Waverly,  320  Fifteenth  St  Nw.  Waverly.  lA  50677-2122 ..'. — 

Low  Rent  Housing  Agency  Of  WinterseL  415  N.  Second  St.  Winterset.  lA  S0273 . 

Lower  Brule,  P.O.  Box  183,  Lower  Brule,  SO  57548 .; ' 

Luck  Housing  Authority,  416  First  Street,  Luck,  Wl  54853 -. .. . — 

Luling  Housing  Authority.  P.O.  Box  229,  Luling,  TX  78648-0229 

Lunvni,  2616  Kwina  Road,  BeUingham.  WA  98226-6698 >.....,.. ........ — ......>..........- _........._....-. 

Lyons  Housing  Authority.  Rr  2  Box  20a,  Lyons,  NE  68038  ..„ 

Macdenny  Housing  Authority,  P.O.  Box  977,  Macdermy,  FL  32063-0977 „ 

Macon  Housing  Authority.  Lakeview  Towers  218,  Macon.  MO  63552-0000  „ '.- 

Madison  Housing  And  Redevetopment  Commission.  1118.  Washington  Ave..  Madison,  SO  57042-0000 

Madison  Housing  Authority,  P.O.  Box  9,  Madison,  NC  27025  ~ - 

Makah,  P.O.  Box  88.  Neah  Bay.  WA  98357-0088 - - 

Makton  Housing  Auttx)rity,  P.O.  Box  395,  109  Watson  Dr.,  Maklen,  MO  63863-O000 

Malvern  Housing  Authority,  P.O.  Box  550.  Malvern.  AR  72104-0000 «... — ..^ .~_ . 

Mamou  Housing  Authority,  1016  Maple  Avenue,  Mamou.  I-A  70554-0000 °. — ..... 

Manchester  Housing  Authority.  710  Butler  Circle,  Manchester.  TN  37365  , 

Manistee  Housing  Commission.  237  Sixth  Avenue,  Manistee,  Ml  49660  _.~— 

Manitowoc  Housing  Authority.  1433  North  Sixth  Street,  Manitowoc,  Wl  54220-2066 

Maricato  Housing  Authority.  P.O.  Box  242,  Mankato,  KS  66956-2607  ; 

Marion  County  Housing  Authority,  4660  Portland  Rd.  Ne,  Salem,  OR  97305-0000 _ 

Martnro  Co.  Housing  And  Redevetopment.  Authority.  Post  Offk»  Drawer  969,  Ftorence,  SC  29503-0969 

Mars  Hill  Housing  Authority.  P.O.  Box  186.  Mars  HiH,  NC  28754  — ~ 

Marshall  Housing  Authority.  P.O.  Box  176,  Marshall,  NC  28753  -... 

Marshall  Housing  Authority,  P.O.  Box  98.  275  South  Redman,  Marshall,  MO  65340-2264  .. 

MarshfieW  Ha.  601  S.  Cedar.  MarshfieW.  Wl  54449-0000  ....- '. . •■ 

Marysville  Housing  Commission.  1 100  New  Yori<  Avenue.  MarysvHIe.  Ml  48040-1477 .'. ~ 

Maryville  Housing  Authority,  Davison  Square,  MaryviHe,  MO  64468-0000 — ~ ~ 

Mason  County  htousing  Auttxxity.  200  East  Hurst  Avenue,  Havana,  IL  62644-0000 

Massac  County  Housing  Authority,  P.O.Box  528,  Metropolis,  IL  62960-0528  _ 

Massena  Housing  Authority,  P.O.  Box  518,  20  Rotxnson  Rd.,  Massena,  NY  13662-0518 . 

Mathis  Housing  Authority,  300  W  Fulton,  Mathis,  TX  78368-0000 » 

Maxton  Housing  Authority,  P.O.  Box  126,  Maxton.  NC  28364 

Maynard  Housing  Auttwrity.  Powder  MiH  Circle.  Maynard,  MA  01754 

Mc  Allen  Housing  Authority.  2301  Jasmine  Ave.,  Mc  AHen.  TX  78501-0000 

Medina  Mha,  860  Walter  Rd.  Medina.  OH  44256-0000 

Medvray  Housing  Authority.  Mahan  Circle.  Medway.  MA  02053-2010 

Melvindale  Housing  Commisskxi.  3100  Oakwood  Blvd.  Melvindale.  Ml  48122-0000 

Memphis  Housing  Authority.  P.O.  Box  246.  Memphis,  MO  63555-0000 

Menard  Cty  Ha.  100  East  Sheridan  Road.  Petersburg,  IL  62675-0000  _ ~ » 

Mendocino  County,  Community  Development  Conxnission,  1076  North  State  Street,  Ukiah,  CA  95462 

Menomonie  Housing  Authority.  P.O.  Box  296.  Menonxjnie.  Wl  54751-0296 

Mercer  County  Hoi»ing  Authority.  P.O.  Box  517.'Mandan.  ND  58554-0000 

Mesa  Grande.  P.O.  Box  267,  Santa  Ysabel,  CA  92070 .. r 

Metlakatla.  P.O.  Box  59,  Metlakatla.  AK  99926 « 

Miami  Met  Ha.  1695  Troy-SkJr>ey  Road.  Troy,  OH  45373-0000 : . 

Mile  Lacs.  Her  67.  BOx  194.  Onamia.  Mn  56359  

Milton  Housing  Authority,  1498b  Byrom  St.  Milton.  FL  32570-3827 __ 

Missoula  Housing  Authority.  1319  E.  Broadway.  Missoula.  MT  59802-0000 

Modoc-Lassen.  P.O.  Box  2028.  Susanville.  CA  96130 ~ » . 

Mohcan,  N8618  Oak  Street.  Bowter,  Wl  54416  » 

Montour  County  Housing  Authority,  One  Beaver  Place.  Danvilte,  PA  17821-0000 

Mooresville  Housing  Authority,  P.O.  Box  1087.  Mooresville.  NC  28115  

Morgan  Met  Ha,  4512  North  State  Route  #376  Nw,  Mcconnelsville,  OH  43756-0000 

Mound  City  Housing  Authority,  R.R.  2,  Box  54.  Mound  City.  MO  64470-0201  

Mount  Desert  Housing  Authority.  15  Eagle  Lake  Road,  Bar  Harbor,  ME  04609-0000  

Mount  Gilead  Housing  Authority.  P.O.  Box  158,  Mount  Gilead,  NC  27306  -.. 

Mount  Olive  Housing  Authority,  108  West  Main  Street,  Mount  Olive,  NC  28365  

Mountain  Grove  Housing  Auttiority,  301  West  First  Street  Mountain  Grove,  MO  65711-0000 

Mt  Vernon  Ha,  1500  Jefferson  Drive,  Mt  Vernon,  IN  47620 

MucWeshoot  38037-1 58th  Ave  Se,  Auburn,  WA  98002 

Naugatuck  Housing  Authority.  16  Ida  Street  Naugatuck,  CT  06770-0000  ~ .... 

Ne  Oregon  HA..  2602  May  St.  La  Grande.  OR  97850-0000 

Nebraska  City  Housing  Authority.  200  N  3rd  Street  Nebraska  City,  NE  68410-01 1 1  


99500 
140662 

35000 

34300 
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20800 

66840 
121100 
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705000 

64380 
250000 
838102 

24400 
500000 
181654 
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244625 
375000 
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16000 
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135000 
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404600 
246000 
433000 
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33630 
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106600 
220000 
300000 
135000 

92000 

74400 
167341 

42800 
255000 
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639900 

40000 
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338870 
147500 
470300 
436636 
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251157 
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224000 

80000 
123000 
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423000 
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488000 
100000 
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[Racjpiwiis  of  RsKing  Decision^ 


FuninQ  foclpiont 
(Name  and  Addrws) 


Amount 
spprovsd 


Needhwn  Housing  Authority,  28  Captain  Robert  Cook  Drive.  NeedhMH.  MA  02194-0000  — 

Negaunee  Housing  Commission.  98  Croix  Street.  Negsunee.  Ml  49866  . 

Neigh  Housing  Authority.  500  P  St.  Neigh.  NE  68756-1455  ...._ 

Nelson  Housing  Authority,  P.O.  Box  288,  Nelson.  NE  68961-0288  

New  London  Housing  Authority,  186  Colman  Street.  P.O.  Box  119.  New  London.  CT  06320-0000 
New  Richmond  Ha.  370  Odanah  Ave..  New  Richmond.  W1  54017-0000 - , 


Newtxjryport  Housing  Authority,  25  Temple  Street.  NewtMryport  MA  01950-0000 

NewiT«rt(et  Housing  Au»nrity,  34  Great  HiH  Terrace.  Newmartcet,  NH  03867-0000 

Newton  Housing  Authority,  82  Lincoln  Street,  Newton  Highlands,  MA  02161-0000 

Ntoevlle  Housing  Authority,  500  Boyd  Circle,  Niceviie.  FL  32578 

Nixon  Housing  Authority,  P.O.  Box  447,  Nixon,  TX  7814(MXX)0 

Noble  Metropoitan  Ha.  P.O.  Box  744,  Cambridge.  OH  43725-0000  

Nogtfes  Housing  Authority,  P.O.  Box  777.  951  N.  Kitohen  Street.  Nogales,  AZ  85628-0777 

Noolaack  Indtei,  3891  Ukjquance.  P.O.  Box  122,  Deming.  WA  98244 „ 

North  Andover  Housing  Authority,  P.O.  Box  373,  North  Andover.  MA  01845-0000 
North  Bend  City  Housing  Autfwrity.  1700  Monroe  St.  North  Bend.  OR  97459  . — 

North  Pacific  Rim,  4201  Tudor  Ctr  Dr  «206  Anchorage,  AK  99508-5915  

North  Providence  Housing  Authority,  945  Chartes  Street,  North  Providence.  Rl  02904-0000 

North  Tarrytown  Housing  Authority,  126  Valley  St.  North  Tanytown,  NY  10591-2826 

North  Wihesboro  DepL  Of  Housing  and  Comm.  Dev.,  P.O.  Box  1373.  North  Witosboro.  NC  28650 

NorthamptonK>)unty  Housing  Aulh..  P.O.  Box  252.  Nazareth,  PA  18064-0000 

Northern  Circle,  604  Pkiolev«e  Drive.  Ukiah.  CA  95482 __ . 

Northumberiand  County  Housing  Auth.,  50  Mahoning  Street.  MiNon.  PA  17847-0000 

Nofwich  Housing  Authority,  10  Westwood  Paric.  NonMic^  CT  06360-0000 

Nw  Region^  Hag  Authority,  P.O.  Box  699.  Harrison.  AR  72601-0699  

Otk  P«k  Ha,  112  S  Humphrey.  Oak  Pari<.  IL  60302-0000 , . 

O^dand  Housing  Authority,  100  N.  Aurora  Ave..  OaMand,  NE  68045-1510 

Ocean  City  Housing  Authority.  204  Fourth  SL.  Ocean  City,  NJ  0822^-3908 

Oconto  Housing  Authority,  407  Arbutus  Avenue,  Ooorto,  Wl  54153-1600 

Olathe  Housing  Authority,  100  W  Santa  Fe.  P.O.  Box  768.  Olathe,  KS  66061-0000 

OW  Town  Housing  Authority,  P.O.  Box  404,  OkJ  Town,  ME  04468-0000  

Ofd  Housing  Authority.  Partwiew  Vitoge.  Ord,  NE  68862 _ — 

Onnond  Beach  Housing  Auttwrity.  100  New  Britain  Ave.,  P.O.  Box  998.  Onnond  Beach.  FL  32175-0996 

Oehkoeh  Housing  Authority,  Route  1  Mesa  Vue  t21,  Oshkosh,  NE  69154 

Otter  Tai  County  Hra.  225  West.  Washington  Street.  Fergus  Fals.  MN  56637-0000 

Oxtord  Housing  Authority.  P.O.  Box  616,  Oxford.  NC  27565 „ 

Palactos  Housing  Authority,  46  Seashell,  Palactos.  TX  77465-0000 

ParagouW  Housing  Authority,  P.O.  Box  137,  ParagouW.  AR  72460-0000 

Pamia  Ptia,  6901  West.  Rklgewood  Drive,  Parma,  OH  44129 „ 

Parsor»-Oecaturvlle  Housing  Authority,  301  Rose  Avenue,  Parsons.  TN  38363 
Pasco  County  Housing  Authority.  14517  7th  Street.  Dade  City,  FL  33523-2703  . 

Pearsall  Housing  Authority.  501  West.  Medina  St.  Pearsatt.  TX  78061-0000 

Pekin  Housing  Authority,  1901  Broadway,  Pekin,  IL  61554  .„ „ 

Pembroke  Housing  Authority,  P.P.  Dtsmw  910,  Pembroke,  NC  28372 

Pembroke  Housing  Authority,  Kikxxnmons  Drive,  Pembroke,  MA  02359-0000 „ 

Penns  Grove  Ha,  Penns  Towers  South,  Penns  Grove,  NJ  08069-0000 . 

Penotjscot  \ndan  Island,  P.O.  Box  498,  OW  Town,  ME  04468 

Perry  County  Metro.  Hsg.  Authority,  Seraor  Citizens  BuHdbig.  CrooksviHe.  OH  43731-0000  

PhMpeburg  Ha.  115  South  Main  Street  PhiOipsburg.  NJ  08865-0000 

Pickaway  Metropolitan  Housing  Auth..  176  Rustic  Drive,  ardevile.  OH  43113-0000 

Pike  County  Housing  Authority,  838  Mason.  Barry,  IL  62312  _ 

Pike  County  Housing  Authority,  Box  241,  Murfreesboro,  AR  71958-0000 ; 

Pfce  Metroplitan  Ha,  2626  ShyvUe  Road,  Piketon,  OH  45661-0000 „„ 

Pinal  County  Housing  Authority,  970  N  1 1  Mile  Comer  Rd.,  Casa  Grande.  AZ  86222-0000 

Pinevile  Housing  Auttvarity,  PjO.  Box  307,  Pinevilte.  MO  64856  

Pittsliekl  Housing  Authority,  66  Cokjmbus  Ave.,  Pittsfield,  MA  01201-0000 

Plant  City  Housing  Authority,  1306  Larrick  Lane,  Plant  City,  FL  33666-0000  ...» _.. 

Plattsmouth  Housing  Authority,  801  Washington  Ave.,  Plattsmouth,  NE  68048-1256 ... 

Pleasant  R  Passamaquoddy,  P.O.  Box  339,  Perry,  ME  04667 _ 

Pleasantvile  Housing  Authority,  156  N.  Main  St,  PleasantviHe,  NJ  08232-2564  

Plymouth  Housing  Authority,  306  W.  Water  St.,  Plymouth.  NC  27962  

Poarch  Band  Of  Creek,  Her  69a,  BOx  85b,  Atmore,  Al  36602 „ 

Port  Garrtte  SVIaHam,  31912  Litde  Boston  Road  N.E.,  Kingston,  WA  98346  ..„ 

Port  Hueneme  Housing  Auth,  250  No  Ventura  Rd..  Port  Hueneme,  CA  93041-0000 

Port  Isabel  Housing  Authority,  506  Port  Road.  P.O.  Box  1 196,  Port  Isabel,  TX  78578-0000 

Port  Jervis  Housing  Authority.  39  Permsytvanta  Ave.,  Port  Jervis,  NY  12771-2132  

Portland  hiousing  Authority.  9  Chatham  Court  Riverskle  Street  Portland,  CT  06480-0000 

Portsmouth  Housing  Authority.  2368  East,  Main  Road.  P.CBox  118  Portsmouth.  Rt  02871-0000 

Poteet  Housing  Authority,  P.O.  Box  226,  Potest  TX  78065-0000  „.. 

Poth  Housing  Authority.  P.O.  Box  219.  Poth.  TX  78147-0000  
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Presque  Isle  Housing  Authority.  58  Birch  Street.  Presque  Isle,  ME  0476»-0000  ..- 

Princeton  Housing  Authority,  801  HicWand,  Princeton,  MO  64673-1227  » 

Princevilte  Housing  Authority,  51  Pioneer  Court,  Tartxxo,  NC  27886 ...~~., 

Pulaski  County  Housing  Authority.  P.O.  Box  246,  Mounds,  IL  62964-Q246 .^-^», 

Punta  Gorda  Housing  Authority,  P.O.  Box  1146,  Punta  Gorda.  FL  33951-1146  ^. 

Putnam  Housing  Authority,  123  Laconia  Avernje,  Putnam,  CT  06260-0000 

Queen  Anne's  Cty  Housing  Authority,  P.O.  Box  327.  CentreviUe,  MD  21617-0000  .„ 

Quileute,  P.O.  Box  159,  La  Push,  WA  98350 

Ragland  Housing  Authority,  P.O.  Box  69,  Ragland.  AL  35131-0069 

Rainsville  Housing  Authority,  P.O.  Box  733,  Boaz,  AL  35957 

Rapides  Parish  Housing  Authority,  119  Boyce  Gardens,  Boyce,  LA  71409-0000  

Ravenna  Housing  Authority,  1011  Grand  Ave.,  Ravenna.  NE  68869-1015  

Red  Banic  Ha,  P.O.  Box  2158,  Evergreen  Terrace,  Red  Bank.  NJ  07701-0000 

Red  CliH,  Rural  Route  1  Box  941,  BayfiekJ,  Wl  54814 

Reno-Sparks,  1050  Eagle  Canyon  Drive,  Sparks,  NV  89436 

Revere  Housing  Authority,  70  Cooledge  SL,  Revere,  MA  02151-0000 „ _ 

Rhinelander  Housing  Auttwrity,  411  W.Phillip  SL,  Rhinelander,  Wl  54501-0000 

R«e  Lake  Ha.  132  West,  Marshall  SL,  Rtee  Lake,  Wl  54868-0000 

Rnhland  Center  Housing  Authority.  701  West,  Seminary  St,  Rchland  Center.  Wl  53581-2169 

Rtehland  Housing  Authority.  215  S.  WalnuL  Rfchland.  MO  65556-0037 „ 

Rchmond  Housing  Authority,  302  N  Camden.  Rfchmond,  MO  64085-1654 

Riviera  Beach  Housing  Authority,  2014  West  17th  Court.  Riviera  Beach,  FL  33404-5002 _.. 

Rochester  Housing  Authority,  Welsweep  Acres,  Rochester,  NH  03867-0000 — 

Rockville  Centre  Housing  Authority.  160  North  Centre  Ave..  Rockvilte  Centre,  NY  1 1570-3979 

Rockville  Housing  Authority.  1 14  Franklin  Park  WesL  P.O.  Box,  Rockville.  CT  06066-OpOO  

RoHa  Housing  Authority,  1440  Forum  Drive,  Rolla,  MO  65401-0000 » 

Roma  Housing  Authority,  P.O.  Box  1002,  Roma.  TX  78584-0000 

Rome  City  Ha,  P.O.  Box  415,  Ronrw  City,  IN  46784-0000  

Round  Valley,  P.O.  Box  682,  Coveto,  CA  95428 - 

Round  Valley.  P.O.  Box  682,  Coveto,  CA  95428 

Roxboro  Housing  Authority,  P.O.  Box  996,  RoxtXKO,  NC  27573  

Royal  Oak  Towr«hip  Housing  Commission,  21312  Wyoming  Ave.,  Femdale,  Ml  48220-2125  ~. 

Russell  Housing  Authority.  330  W  4th,  Russell.  KS  67665-2648  -..„^. 

Sac  and  Fox  Of  Mo,  Rt  1,  BOx  97,  Unit  12,  Reserve.  Ks  66434 a ; .. 

Salem  Housing  Authority.  27  Charter  StreeL  Salem,  MA  01970-0000 — ^ 

Sandusky  Mha,  600  West,  State  SL,  Fremont  OH  43420-0000 


,.:t_« 


Santord  Hsg  Authority,  29  Yale  Street  P.O.  Box  1008,  Sanford  Town,  ME  04073-0000 

Santa  Cmz  County  Hsg  Auth,  2160-41  St,  Ave.,  Capitote.  CA  95010-0000 _. 

Santa  Fe  County  Hsg  Authority,  52  Camino  De  Jacobo,  Santa  Fe.  NM  87505-0000  <. ... 

Santae  Stoux,  Route  2  Box  164.  Ntobrara,  NE  68760 „ _ 

Saugus  Hsg  Authority.  19  Tatoot  St.  Saugus,  MA  01906-0000 . ~ 

Sauk  County  Housing  Authority,  708  Elizabeth  Street  P.O.  Box  147.  Baiaboo,  Wl  53913-0000 

Schertz  Housing  Authority.  204  Schertz  Partcvmy,  Schertz.  TX  78154-0000 -. 

Schuyler  Housing  Authority,  712  F  SL,  Schuyler,  NE  68661-2348 ^ 

Scott  County  Housing  Authority,  143  S  Walnut,  Winchester,  IL  62694 , 

Scott  County  Redevetopment  and  H/A,  P.O.  Box  266.  Duffietd.  VA  24244-0000 

Selma  Housing  Authority.  71 1  Lizzie  St.,  Selnr«,  NC  27576 

Swninoie  County  Housing  Authority.  662  Academy  Place,  Oviedo,  FL  32765 

Seminole  Natton  Housing  Author,  P.O.  Box  1493.  Wevw)ka,  OK  74884-0000 

Seneca  Housing  Authority,  504  Edvyards  Street,  Seneca,  KS  66538-2251  . 

Shamokin  Housing  Authority,  1  Independent  Street  Shamokin,  PA  17672-0000 :.. 

Sheby  County  Housing  Authority,  715  Rouge  BtufT  Ave.,  Memphis,  TN  38103  .» 

Sheby  Met  Ha.  706  North  Wagner  Avenue.  Sidney,  OH  45365-0000 . — . 

Shel  Lake  Housing  Airihority,  Route  L,  2-A  She!  Lake,  Wi  54871-0302 '. 

Shelton  Housing  Authority,  P.O.  Box  427,  Shellon.  NE  68876  

Shenarxloah  Low  Rent  Housing  Agency,  707  W.  Summtt  Ave..  Shenandoah,  lA  51601^238 

Shoshone  Joint  P.O.  Box  1199,  Ely,  NV  89301 

Sinton  Housing  Authority.  P.O.  Box  1302,  Sinton,  TX  78387-0000 

Snux  Falls  Housing  And,  Redevetopment  Commisskn  224  N.  Phillips  Avenue.  Skxjx  Fals,  SD  57102-qOOO 

Sissaton  Housing  and  Redevetopment  Commisston.  P.O.  Box  196.  Sisseton.  SD  57262 

Slater  Housing  Authority,  275  South  Redman.  Slater.  MO  65349-1622 ...„ 

Slaton  Ha,  P.O.  Box  317,  Slaton,  TX  79364-0000 ^v 

Singer  Housing  Authority,  206  SKnger  Road.  Sttnger.  Wl  53086-9406 

SmithfiekJ  Housing  Authority.  P.O.  Box  1058.  Smith«eW.  NC  27577 . 

SmithfieM  Housing  Authority.  7  Church  Street,  Greenville,  Rl  02828-0000  ,-<. 

Smithvile  Housing  Authority,  P.O.  Box  120,  Smithville,  TX  78957-0000  .. 

Snohomish  County  Ha.  12625  4th  Ave  W.  Suite  200.  Everett.  WA  98204-0000 

Sokaogon,  P.O.  Box  186,  Crandon,  Wl  54520 ...- ~ 

Sotomon  Housing  Authority.  105  W  6th.  Sotomon,  KS  67480 _ - — : 

Somersworth  htousing  Authority,  9  Bartlett  Avenue,  P.O.  Box  31,  Somersworth,  NH  03876-0000 
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APPENDIX  A— Fiscal  Year  1996.  Comprehensive  Improvement  assistance  Program— Continued 

(Recipients  of  Fundng  Decisions] 


Funding  recipient 
(Name  and  Addreser 


Amount 
approved 


South  Amboy  Ha,  Bayshore  Drive.  South  Amboy,  NJ  08879-0000 

South  Carthaoe  Houine  Authority.  P.O.  Box  197,  Carlhage,  TN  37030-0197 

South  Hutchinson  Housing  Authority,  441  N  Washington,  South  Hutchinson,  KS  67505-1113 

South  Kingston  Housin  Authority,  P.O.Box  6.  Peace  Dale,  Rl  02883-0000 „ 

Soum  Milwaukee  Housing  Authority.  P.O.  Box  265.  South  Milwaukee,  W1  53172-0265 

SoUh  Pittsburg  Housing  Authority,  P.O.  Box  231,  South  Pittsburg.  TN  37380-0231  

South  Tucson  City  Housing  Auth.  1713  S  Third  Ave.,  South  Tucson,  AZ  85713-0000 

Southeast  Mn  Multi-County  Hra.  134  East  Second  Sfreet,  Wabasha.  MN  56981-0000 

Southern  Iowa  Reg  Hsg  Authority.  219  N  Pine.  Creston,  lA  50801-2413  ..„ 

SoiMhem  Rnes  Housing  Authority,  801  S.  Mechanic  St,  Southern  Pines.  NC  28387 

Southwest  City  Housing  Authority,  P.O.  Box  304.  Southwest  City,  MO  64863-0304 

Southwest  Hartxx  Housing  Authority.  Box  4,  Southwest  l^aitxir.  ME  04609-0000 

Sparta  Housing  Authority,  307  htorth  Court  Stre.  Sparta.  Wl  54666-1710  . 

Spooner  Housing  Authority,  713  Summit  Street  Spooner,  Wl  54801-1343 

Springfield  Housing  Authority,  3806  East  8th  Street.  SpringfieW.  FL  32401-0000 

Spmce  Pine  Housing  Authority.  P.O.  Box  646.  Spruce  Pine,  NC  28777 

St  Joseph  Housing  Authority,  502  S  10th  St.  Box  1153  St  Joseph.  MO  64502-0000  

St  George  Housing  Authority,  975  N.  1725  W.  St  George,  UT  84770-0000 

St  Michaels  Housing  Authority.  P.O.  Box  296.  St  Michaeis,  MD  21663-0000 

Stanton  Housing  Auttwrity,  P.O.  Box  658.  Stanton,  NE  68779-0658 

Stillaguamish  Trbai  H.A.,  3439  StoNuckquamish  Lane  Artington.  WA  98223-0277 

Stockdale  Housing  Authority,  P.O.  Box  65.  Stockdale,  TX  78160-0065 

Stoughton  Housing  Authority.  4  Capen  Street.  Stoughton,  MA  02072-0000 

Stromeburg  Housing  Authority.  517  East  71h.  Stromsburg,  NE  68666-0000 

Susquehanna  County  Housing  Authority,  61  Church  Sfreet,  Montroee,  PA  18801-0000  

Sutherland  Housing  Authority,  P.O.  Box  247,  Sutherland,  NE  69165-0247 

Suwanee  County  Housing  Authority,  P.O.  Box  837,  Branford.  FL  32008 

Sw  Idaho  Cooperative  Housing  Authority,  1 108  West  Finch  Drive.  Nampe.  ID  83651-0000 

Swinomish,  P.O.  Box  677,  La  Conner,  WA  98257  

Syracuse  Housing  Authority,  P.O.  Box  388.  Syracuse.  NE  68446 

Tafl  Housing  Authority.  223  Avenue  C,  Taft  TX  78390  

Taos  County  Hsg  Auttwrity,  Box  4239,  Taos,  NM  87571-0000 „ ': , 

Tarrytown  Munidpal  Housing  Authority,  50  White  St.  Tanylown,  NY  10601-3621 

Tecumseh  Housing  Authority,  Eighth  And  Broadway,  Tecumseh.  NE  68450 

Tecumseh  Housing  Authority,  601  Leisure.  Tecumseh,  OK  74873-0000 

Tewksbury  Housing  Authority.  Saunders  Circle,  Tewksbury,  MA  01876-0000 

Texas  City  Hsg  AKhority,  817  Second  Avenue  North  Texas  City,  TX  77500-0000 

The  Housing  Authority  Of  The  City  Of  Canton,  P.O.  Box  367,  Canton,  MS  39046 „ 

The  Housing  Authority  Of  The  City  Of  Hazelhurst  P.O.  Box  572,  Hazlehurst  MS  39063  ...'. 

The  Housing  Authority  Of  The  City  Of  luka,  P.O.  Box  267.  luka,  MS  38852 

The  Housing  Authority  Of  The  City  Of  Senatobia  100  Scotsdale  Street  Senatobia,  MS  38668  . 

The  Housing  Authority  Of  The  City  Of  Shet)y,  P.O.  Box  247,  Shetoy,  MS  38774 

The  Housing  Authority  Of  The  City  Of,  Water  VaUey  P.O.  Box  604.  Water  VaNey,  MS  38965-0604  ..... 

The  Housing  Authority  Of  The  City  Of  West  Point  P.O.  Box  158.  West  Point  MS  39773 

Tbe  Housing  Authority  Of  The  Town  Of  Sardte,  P.O.  Box  395.  Sardis,  MS  38666  

The  New  Randtoman  Housing  Authority.  806  South  Main  St.  Randtoman.  NC  27317 

TIden  Housing  Authority,  Route  1 ,  BOx  500,  TiWen,  Ne  68781  

TitusviHe  Housing  Authority,  107  Central  Towers,  TitusvUle.  PA  16354-0000 

Tiverton  Housing  Authority,  99  Hancock  Street  Tiverton,  Rl  02878-0000 

Town  Of  Ayden,  Department  Of  Housing,  P.O.  Box  482.  Ayden,  NC  28613 

Town  Of  Bristol  H  A,  P.O.  Box  536,  Benjamin  Church  Manor,  Bristol.  Rl  02809-0000  

Town  Of  Ramapo  Housing  Authority.  Pondview  Drive,  Suffem,  NY  10901-0000  , 

Township  of  Clinton,  34947  vnage  Road,  Attentton:  Angeto  Palmer  Clinton  Township,  Ml  48035-0000 

Tral  County  Housing  Authority,  P.O.  Box  369.  Hlteboro,  ND  58045-0000 „ , 

Tremont  Housing  Authority,  Tremont  Housing  Authority  Tremont  ME  04653-0000 ... 

Trempealeau  Cy  Ha,  Courthouse,  Whitehall,  Wl  54773-0000 „,. 

Trenton.  P.O.  Box  155,  Trenton,  ND  58853 

Trinidad  Housing  Authority,  P.O.  Box  36,  Trirtdad,  CO  81062-0000  . HZZ 

Troy  Housing  Authority,  201  Stanley  St.  Troy.  NC  27371  „ .. 

Tuckahoe  Housing  Authority.  4  Union  PL,  Tuckahoe,  NY  10707-4236 

Tucumcari  Housing  AiMhorily.  P.O.  Box  1026,  Tucumcari.  NM  88401-0000 

UmaWa  Reseroatwn,  P.O.  Box  1658,  Pereielon,  OR  97801-0510 . 

Union  County  Housing  Authority.  715  W.  Main  Street  Lake  Butler,  FL  32054 . 

Utah  County  Housing  Authority,  240  East  Center,  Prow,  UT  84606 

Utah  Paiute  Housing  Authority.  600  North  100  East  Cedar  City,  UT  84720-0000 

Uvakte  Housing  Authority,  1700  Gamer  Field  Rd,  Uvakte,  TX  78801-0000 

VaUese  Housing  Ai^hority,  P.O.  Box  310.  V^dese.  NC  28680 

Van  Buren  Housing  Authority,  16  Champlain  Street  Van  Buren  Town.  ME  04785-0000 

Vance  County  Housing  Authority,  P.O.  Box  M,  Henderson,  NC  27536 

Venice  Housing  Authority,  P.O.  Box  835,  Vertce,  FL  34284-0636 
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Appendix  A— Fiscal  Year  1996,  Comprehensive  Improvement  Assistance  Program— Continued 

[Recipients  of  Fundng  Decision^ 


FundhiQ  redpienl 
(Name  and  Aixtess) 


Amount 
approved 


Venigre  Housing  Authority.  P.O.  Box  10,  VenSgre.  NE  68783 

VMage  Of  ENenviie  Housing  Auttwrity.  10  Eastwood  Avenue,  EHenvile.  NY  12423-0000 

Vlage  Of  Qreat  Neck  Housing  Authority.  700  Middte  Neck  Rd.,  Great  Neck.  NY  11023-1242 
Viage  Of  Spring  Valley  Housing  Aulhortly.  76  Gesner  Dr..  Spring  Valley,  NY  10077-3896  — 

Vinton  Housing  Authority,  P.O.  Box  687.  Vinton,  LA  70668-0000 

Vt^fOMi  H  A,  26  Crescent  St.  WakefieM.  MA  01880-0000 

WakefieU  Housing  Commisston.  200  Pieroe  St,  WakafieM,  Ml  49968  : 

Waker  River.  P.O.  Box  238.  Schurz.  NV  89427 

Wamago  Housing  Authority,  1201  Chrysler  Dr.,  Wamego.  KS  66547-0086  ... 
Warren  County  Housing  Authority.  108  Oak  Street  Warren.  PA  16366-0000 

Warren  MetHa.  P.O.  Box  63,  Lebanon,  OH  4S036hOOOO  -.... 

Was^bum  Ha.  420  East  Third  Street  Washtxjm,  Wl  54891-0000 ~ 

Washington  County  Housing  Authority.  33  West,  Washington  Street  Hagarstown,  MO  21740-0000 

Washoe,  1588  Watasheamu  Dr..  Gardnerville.  NV  89410  

Watortawn  Housing  Authority.  56  Waveriey  Avenue.  Watertown,  MA  02172-0000  ~ , 

Waterto«vn  Housing  Authority,  201  North  Water  Stre.  Watertown.  Wl  53094-7683 

Watennle  Kkxising  Authority.  60  Elm  Street  Waterville.  ME  04901-0000  

Wawerly  Housing  Authority,  P.O.  Box  766.  Waverty,  TN  37185 

Wayne  Housing  Authority.  P.O.  Box  183.  Wayne.  NE  68787-0183  

Waynestxm  RedevekJpment  and  H/A.  1700  New  Hope  Road.  Wayneatnro,  VA  22980-2566  

Webster  Housing  Authority.  GoWen  Heights,  Webster.  MA  01570-0000  

Weeping  Water  Housing  Authority.  309  W.  River  St.  Weeping  Water.  NE  68463 

Wesiaoo  Housing  Authority.  P.O.  Box  95.  Weslaco.  TX  78596-0000  — — — 

West  Hartford  Housing  Authority,  759  Farmington  Ave.,  West  Hartford.  CT  06119-0000 

Weslbrook  Housing  Authority.  P.O.  Box  349.  Westbrook.  ME  04092-0000 

Wewoka  Housing  Authority,  P.O.  Box  877,  Wewoka,  OK  74884-0000 

WWteflsh  Housing  Authority.  100  Fourth  St,  Whitefish,  MT  58037 ■. 

Whitevile  Housing  Authority,  504  Burtchead  St,  Whitevilte,  NC  28472  .. 

WHwr  Housing  Authority,  P.O.  Box  577,  Wfcer.  NE  68485  ^ 

WUMamsport  Housing  Auttwrity.  505  Center  Street  WiMamaport  PA  17701-0000 

Winchendon  Housieg  Authority.  108  Ipswich  Drive.  Wmchendoa  MA  01475-0000  

Winchester  Housing  Authority,  80  Chestnut  Street'  Winsted,  CT  06098-0000  

Winchester  Housing  Authority.  P.O.  Box  502.  Winchester,  TN  37388-0502 

Wlnfiekj  Housing  Authority.  1417  Pine  Terr.  Winfiehl.  KS  67156-1428 

Winnebego,  P.O.  Box  G.  Wirmebego.  NE  68071 _ 

Winooski  Housing  Authority,  83  Bartow  Street  WmoosM.  VT  05404-0000 

Winstow  Housing  Authority.  900  W.  Henderson  Sq.,  WinshMv.  AZ  86047-0000 .. 

Winter  Haven  Housing  Authority.  2670  Avenue  C  Sw,  Winter  Haven.  FL  33880-0000 -..- 

Wisconsin  Rapkls  Housing  Authority,  2521  Tenth  Street  South.  Wisconsin  RapMs.  Wl  54494-0000 

Wobum  Housing  Auttwrity.  59  Carrvibell  Street  Wobum.  MA  01801-0000 

Woodbury  Hou^  Aultiority.  401  Mcferrin  Street  Woodbury.  TN  37190 ^^.^ — 

Woodridge  Housing  Authority.  P.O.  Box  322.  Woodridge.  NY  12789-0322 

Worthington  Hra,  819  Tenth  Street  Worthlngton,  MN  56187-2758 „ — . 

Wymore  Housing  Authority,  300  N.  Seventh  St.  Wynrxxe,  NE  68466-1763 

Wyoming  County  Housing  Authority.  Route  309,  P.O.  Box  J.  Tunkhvmock,  PA  18857-0000 

WythevWe  Redev.  and  Housing  Authority.  P.O.  Box  62,  WythevHIe.  VA  24382-0062  ._ 

Yavapai  Apache,  Poet  Offtoe  Box  3897,  Camp  Verde.  AZ  86322 .- 

Yerington,  31  West  Loop  Rd.,  Yerington,  NV  89447 -~. 

Yoakum  Housing  Authority,  P.O.  Box  250,  Yoakum,  TX  77995-0250 

Ypsitantf  Homing  Comnisskxi,  601  Armstrong  Dr,  Ypsilanti,  Ml  48197-0000 

Ysleta  Del  Sur,  332  Alton  Griffin.  P.O.  Box  17579.  El  Paso,  TX  79917 

Yuma  County  Housing  Depertment  8450  W  Highway  95  Suite  88,  Somerton,  AZ  85350-2534 
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DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wlldlita  Servic* 

Animal  Trapping  Within  the  National 
Wildlife  Refuge  System 

AQENCT:  Fish  and  Wildlife  Service. 
Interior. 


action:  Notice. 


summary:  The  Fish  and  Wildlife  Service 
(Service)  is  seeking  infonnatioD 
regarding  the  use  of  animal  traps  within 
the  National  Wildlife  Refuge  System. 
Interested  parties  that  wish  to  provide 
information  on  any  aspect  of  this  subject 
should  send  the  information  to  the 
address  listed  below  no  later  than 
February  15, 1997.  All  information 
received  will  be  forwarded  to  the  House 
and  Senate  Appropriaticms  Committees 


by  March  1, 1997  as  required  by  the 

Omnibus  Fiscal  Year  1997 

Appropriations  Bill. 

DATES:  For  written  comments  to  be 

considered,  they  must  be  received  by 

February  15, 1997. 

ADDRESSES:  U.S.  Fish  and  Wildlife 

Service,  Division  of  Refuges,  Attention: 

Trapping  Project,  4401  N.  Fairfex  Drive, 

Ro(Hn  670,  Arlingtcn.  VA  22203. 

FOR  FURTHER  INFORMATION  CONTACn  Ken 

M«i)ermond,  Refuge  Program  ^)eciali8t. 

703/358-2422:  703/358-1826  (fex); 
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kenneth ^mcdennond@mail.fws.gov 

(email). 

SUPPLEMENTARY  INFORMATION:  The 
conference  report  accompanying  the 
Fiscal  Year  1997  Appropriations  Act, 
Public  Law  104-208. 110  STAT.  3009 
contained  the  following  language: 

"While  there  is  no  specific 
prohibition  on  the  use  of  steel  jaw 
leghold  traps,  the  Service  should 
estabUsh  a  task  force  to  study  the  use  of 
animal  traps  in  the  National4Vildhfe 
Refuge  System.  The  task  force  should 
consider  the  humaneness  of  various 
trapping  methods,  as  well  as  the  cost, 
the  impact  on  the  protection  of 
endangered  species,  the  impact  on  Fish 
and  Wildlife  Service  facilities,  and  other 
relevant  issues.  The  task  force  should 
include  interested  outside  parties  and 
report  its  findings  to  the  House  and 
Sooate  Committees  on  Appropriations 
byMarch  1,1997." 

The  Committee's  instructions  to  the 
Service  provided  that  the  Service 
"should  estabhsh  a  task  force  to  study 
the  use  of  animal  traps"  and  the  "task 
force  should  include  interested  outside 
parties  and  report  its  findings  to  the 
House  and  Senate  Committees  on 
Appropriations  by  Match  1,  1997." 
These  instructions  presented  a  difficult 
legal  challenge.  After  consultation  with 
the  Service's  representatives  in  the 
Solicitor's  Office.  It  was  clear  that  given 
the  time  available  to  meet  these 
instruptions  that  it  would  be  virtually 
impossible  to  achieve  a  balanced  but 
limited  representation  of  interests  on 
the  task  force  and  prepare  a  report  that 
represented  the  ta^  force's  findings 
while  being  consistent  with  legally 
required  procedures.  The  SoUcitor's 
Office  suggested,  however,  that  a 
general  sohcitation  from  all  interested 
outside  parties,  encouraging  a  broadly: 
based  task  force  approach  that  would 
not  serve  to  exclude  interested 
participants,  and  the  transmittal  of  all 
information  received  thereby  to  the 
Committees  without  editorial  change  or 
policy  alteration  would  be  consistent 
with  the  general  intent  of  the 
Committee's  instructions  and  achievable 
within  the  existing  procedural  laws  by 
March  1. 1997.  The  Service  has, 
accordingly,  adopted  this  suggestion 
and  requests  all  interested  parties  to 
submit  information  on  the  use  of  traps 
in  the  National  Wildlife  Refuge  System, 
in  particular  those  issues  identified  in 
the  conference  report. 

Dated:  December  11. 1996. 
Jolui  G.  RofBn, 
Acting  Director. 

(FR  Doc  96-31875  Filed  12->-16-96;  8:45  am] 
MLUNQ  OOOC  mt>  M  p 


Fish  and  Wildlife  Service. 

Notice  of  Receipt  of  Application  for 
Permit 

The  following  applicant  has  applied 
for  a  permit  to  conduct  certain  activities 
with  endangered  species.  This  notice  is 
provided  pursuant  to  Section  10(c)  of 
the  Endangered  Species  Act  of  1973.  as 
amended  (16  U.S.C.  1531  et  seq.): 
PRT-a22897 
Applicant:  Dr.  Joe  Edmisten,  Pensacola,  PL 

The  applicant  requests  a  permit  to 
take  (capture,  mark,  identify,  and 
release)  the  Alabama  beach  mouse. 
Peromyscus  polionotus  ammobates, 
Choctawahatchee  beach  mouse,  P.  p. 
allophrys,  and  Perdido  Key  beach 
mouse.  P.  p.  trissyllepsis,  throughout  the 
species'  ranges  in  Alabama  and  Florida 
for  the  purpose  of  enhancement  of 
survival  of  these  species. 

Written  data  or  comments  on  these 
applications  should  be  submitted  to: 
^Regional  Permit  Biologist,  U.S.  Fish  and 
Wildlife  Service,  1875  Centxuy 
Boulevard,  Suite  200,  Atlanta,  Georgia 
30345.  All  data  and  comments  must  be 
received  within  30  days  of  the  date  of 
this  publication. 

Docimients  and  other  information 
submitted  with  these  appUcations  are 
available  for  review,  subject  to  the 
requirements  of  the  Privacy  Act  and 
Freedom  of  Information  Act,  by  any 
party  who  submits  a  written  request  for 
a  copy  of  such  documents  to  the 
following  office  within  30  days  of  the 
date  of  publication  of  this  notice:  U.S. 
Fish  and  Wildlife  Service,  1875  Century 
Boulevard.  Suite  20D.  Atlanta,  Georgia 
30345  (Atta:  David  Dell,  Permit 
Biologist).  Telephone:  404/679-7313; 
Fax:  404/679-7081. 

Dated:  December  9, 1996. 
.  C  Monty  Haicomb, 
Acting  Regional  Director. 
[FR  Doc.  96-31951  Filed  12-16-96;  8:45  am) 

aUJNQ  CODE  431*-«6-^ 


Geological  Survey 

Federal  Geographic  Data  Committae 
(FQDC);  Public  Review  of  Soil 
Geographic  Data  Standard 

action:  Notice;  Request  for  comments. 

summary:  The  FGDC  is  sponsoring  a 
pubUc  review  of  the  draft  "FGDC  Soil 
Geographic  Data  Standard"  to  be 
considered  iat  adoption  as  an  FGDC 
standard,  if  adopted,  the  standard  must 
be  followed  by  all  Federal  agencies  for 
data  collected  directly  or  indirectly 
(through  grants,  partnerships,  or 
contracts). 


In  its  assigned  leadership  role  for 
developing  the  National  Spatial  Data 
Infrastructure  (NSDI),  the  FGDC 
recognizes  that  the  standards  must  also 
meet  the  needs  and  recognize  the  views 
of  State  and  local  governments, 
academia,  industry,  and  the  public.  The 
purpose  of  this  notice  is  to  solicit  such 
views.  The  FGDC  invites  the  commvmity 
to  review,  test,  and  evaluate  the 
proposed  data  contest  standard. 
Comments  are  encouraged  about  the 
content,  completeness,  and  usability  of 
the  proposed  standard. 

The  FGDC  anticipates  that  the 
proposed  standard,  after  updating  or 
revision,  vfill  be  adopted  as  a  Federal 
Geographic  Data  Conunittee  standard. 
The  standard  may  be  forwarded  to  other 
standard  organizations  for  adoption  if 
interest  warrants  such  actions. 
DATES:  Comments  must  be  received  on 
or  before  April  1, 1997. 
CONTACT  AND  ADDRESSES:  Requests  for     ■ 
written  copies  of  the  "FGDC  Soil 
Geographic  Data  Standard"  should  be 
sent  by  mail  to:  Soils  Standards  Review, 
FGDC  Secretariat  (attn:  Jennifer  Fox), 
U.S.  Geological  Survey,  590  National 
Center,  12201  Sunrise  Valley  Drive, 
Reston.  Virginia.  20192:  telephone  703- 
648-5514;  facsimile  703-648-5755;  or 
Internet  "gdc@usgs.gov".  The  proposed 
standard  is  also  available  for  viewing  on 
the  Internet  on  the  Soil  Data 
Subcommittee  Home  Page;  the  URL  is: 
httpV/www.nhq.nrcs.usda.gov/SDS/ 
hmpage.htm.  The  standard  may  be 
downloaded  from  the  FGCXD  Home  Page 
at  the  following  URL:  www.fgdc.gov 
(select  Pubhc  Documents)  or  directly 
from  the  FGDC  anonymous  ftp  site  by 
using  the  address:  www.fgdc.gov/pub/ 
standards. 

Reviewer  comments  should  be  sent  to 
the  FGDC  Secretariat  at  the  above 
address.  Please  send  one  hardcopy 
vereion  of  the  comments  and  a  soft  copy 
version,  preferably  on  a  3.5x3.5  diskette 
in  WordPerfect  5.0  format. 
SUPPLEMENTARY  INFORMATION:  The 
overall  objective  of  the  Soil  Geographic 
Data  Standard  is  to  standardize  the 
names,  definitions,  ranges  of  values,  and 
other  characteristics  of  soil  survey  map 
attribute  data  developed  by  the  National 
Cooperative  Soil  Survey  (NCSS).  The 
NC^  is  the  body  composed  of  the 
various  federal,  state,  and  local  units  of 
government  who  work  cooperatively  to 
develop  the  soil  survey  of  all  lands  in 
the  United  States. 

The  soil  attribute  data  associated  with 
soil  maps  include  the  physical  and 
chemical  properties  of  the  various  soils 
being  described,  interpretative 
information,  the  arrangement  of  these 
soils  into  the  soil  map  units  identified 
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on  the  soil  maps,  and  infonnation  about 
the  soil  map  units  themselves.  The 
attribute  data  have  no  spatial 
relationship  imtil  they  are  linked  to  the 
maps  via  the  map  imit  symbol  and  other 
imique  identifiers.  However,  there  is 
information  included  linking  the  soil 
data  to  geographical  areas  such  as 
counties,  states,  majat  land  resource ' 
areas,  and  soil  survey  areas. 

This  document  proposes  a  set  of  data 
standards  to  be  used  by  Federal  agencies 
in  their  activities  for  inventory, 
mapping,  and  reporting  on  the  soil 
resources  of  the  United  States.  It 
includes  a  description  of  the  proposed 
data  elements  to  be  vised  when  reporting 
and  transfering  data  used  to  describe 
soil  map  units  and  their  components. 
These  map  units  are  associated  with  soil 
maps  developed  by  the  National 
CoopeEative  Soil  Survey. 

Tnis  docimient  does  not  detail  data 
elements  used  to  describe  soils  at  a 
specific  point/site  on  the  landscape,  the 
field  meUiods  used  to  collect  the  data, 
or  the  various  classification  systems 
used  to  classify  soils.  A  future  standard 
will  likely  be  developed  to  deal  with 
point/site  data.  Ekxnoments  containing 
the  various  classification  systems  are 
listed  as  references  at  the  end  of  this 
standard. 

Input  is  sought  on  the  draft  standard 
regarding  how  well  it  will  meet  user 
needs. 

Dated:  December  9, 1996. 
Kidienl  E.  Witnar. 

Acting  Chief,  National  Mapping  Division. 
[FR  Doc  96-31906  Filed  12-16-96;  8:45  am] 
■USM  OOOC  4S1»«-M 


Fodarai  Q«ographlc  Data  Commlttae 
(FQDC);  Public  Ravtow  of  Spatial  Data 
Tranafer  Standard.  Point  Profile 

action:  Notice;  Request  for  comments. 

SUMMARY:  The  YGDC  is  sponsoring  a 
public  review  of  the  draft  "Spatial  Data 
Transfiar  Standard,  FTPS  173,  Part  6:  TTie 
Point  Profile"  to  be  considered  for 
adoption  as  an  FQXI  standard.  If 
adopted,  the  standard  must  be  followed 
by  all  Federal  agencies  ftsr  data  collected 
directly  or  indirectly  (throu{^  grants, 
partnerships,  at  contracts). 

In  its  assigned  leadership  role  for 
developing  the  National  Spatial  Data 
Infrastructure  (NSDI),  the  PGDC 
recognizes  that  the  standards  must  also 
meet  the  needs  and  recognize  the  views 
of  State  and  local  governments, 
academia,  industry,  and  the  public.  The 
purpose  of  this  notice  is  to  solicit  such 
views.  The  FGDC  invites  the  community 
to  review,  test,  and  evaluate  the 
proposed  SDTS  Point  Profile.  Comments 


about  the  ccmtent,  completeness,  and 
tisability  of  the  proposed  SDTS  Point 
Profile  are  encouraged. 

The  YCDC  anticipates  that  the 
proposed  SDTS  Point  Profile  will 
provide  consistency  in  the  conve3rance 
of  geographic  point  data  among  FX^XI 
members  and  will  support  related 
standards  to-collect,  process,  and/or 
transfer  geographic  point  data.  The 
standard  may  be  forwarded  );o  other 
standard  organizations  for  adoption  if 
interest  warrants  such  actions. 
DATES:  Comments  must  be  received  on 
or  before  April  1. 1997. 
CONTACT  AND  ADDRESSES:  Requests  bx 
written  copies  of  the  SDTS  Point  Profile 
should  be  sent  to  mail  to  Standards 
Working  Group,  FtSX:  Secretariat  (attn: 
Jennifer  Fox),  U.S.  Geological  Survey, 
590  National  Center,  12201  Sunrise 
Valley  Drive,  Reston,  Virginia,  20192; 
telephone  703-648-5514;  facsimile 
703-648-5755;  or  Internet 
"gdcOusgs.gov".  The  proposed  standard 
is  also  available  for  viewing  on  the 
Internet  on  the  Federal  Geodetic  Control 
Subcommittee  Home  Page;  the  URL  is: 
http://www.ngs.noaa.gov/FGCS/ 
^cs.htmL  The  standard  may  be 
downloaded  from  the  FGDC  Home  Page 
at  the  following  URL:  www.^dc.gov 
(select  Public  Documents). 

Reviewer  comments  should  be  sent  to 
the  FC^X:  Secretariat  at  the  above 
address.  Please  send  one  hardcopy 
version  of  the  comments  and  a  soft  copy 
version,  preferably  on  a  3.5"  diskette  in 
WordPerfect  5.0  format. 

SUPPt^MENTARY  MFORMAT10N: 

Objectives:  This  profile  shall  provide 
for  the  transfer  of  higher  precision 
geographic  point  data  in  compliance 
with  SDTS,  FIPS  173. 

Scope:  Part  6,  the  Point  Profile, 
contains  specifications  for  a  SDTS 
profile  for  use  with  geographic  point 
data  only,  with  the  option  to  carry  high 
precision  coordinates  (by  increasing  the 
number  of  decimal  places  or  significant 
figures)  such  as  those  required  for 
geod^c  network  control  points.  (This 
profile  is  a  modification  of  Part  4,  the 
Topological  Vector  Profile,  and  follows 
many  of  the  conventions  of  that  profile.) 
Geographic  point  data  herein  describes 
real-world  features,  rather  than  a 
symbolized  map  graphic.  The  data  may 
be  derived  from  a  cartographic  product 
(map),  but  the  scope  of  the  Point  Profile 
is  to  convey  high  precision  point  data, 
such  as  data  derived  from  high 
precision  geodetic  network  control 
surveys,  rather  than  information  about 
geographic  features  displayed  on  maps. 
The  profile  does  not  include  the  transfer 
of  topological  structures. 


Mioi/itenance  Authority:  The  FGCS,  as 
the  lead  subcommittee,  will  suggest 
and/or  provide  changes  to  the  SDTS 
maintenance  authority,  when  received 
from  other  FGDC  subcommittees  and 
working  groups  in  order  to  maintain  this 
Point  Profile  for  the  FCSX:  user 
communities. 

Dated:  December  9. 1996. 
Richard  E.  Witmer, 

Acting  Chief,  National  Mapping  Division. 
rPR  Doc  96-31909  Filed  12-16-96;  8:45  am] 
I  COM  M1S-91-M 


Mnarals  Managamant  Sarvica 

Oil  and  Gaa  and  Sulphur  Oparatlona  In 
tha  Outar  Condnantal  ShaH 

AQBICY:  Minerals  Management  Service, 

Interior. 

ACTION:  Notice  of  workshop. 

SUMMARY:  The  Minerals  Management 
Service  (MMS)  is  reviewing  blowout 
preventer  (BOP)  testing  and 
maintenance  requirements  for 
operations  in  the  Outer  Continental 
Shelf  (DCS).  This  notice  announces  a 
workshop  to  discuss  the  results  of  the 
recently  completed  study  on  BOP 
performance.  MMS  will  also  discuss 
potential  changes  to  the  current  BOP 
testing  and  maintenance  requirements. 
DATES:  January  15, 1997,  from  9K)0  a.m. 
to  4:00  p.m. 

ADDRESSES:  The  workshop  will  be  held 
at  the  Minerals  Management  Service's 
Gulf  of  Mexico  regional  ofGce,  1201 
Elmwood  Park  Boulevard,  Room  115, 
New  Orleans,  Louisiana. 
FOR  FURTHER  INFORMATION  CONTACT: 
Williton  S.  Hauser,  Engineering  and 
Technology  Division,  MS  4700, 
Minerals  Management  Service,  381 
Elden  Street,  Hemdon.  Virginia  20170- 
4817,. telephone  (703)  787-1600. 
SUPPLaCNTARY  MFORMATKM:  MMS  will 
hold  a  workshop  on  January  15, 1997, 
to  discuss  the  results  of  the  recently 
completed  study  on  BOP  performance. 
This  study,  commissioned  by  MMS  and 
five  oil  and  gas  trade  orgazuzations, 
examined  BOP  test  data  from  wells 
drilled  on  the  OCS  during  the  last  6 
months.  The  primary  purpose  for  the 
study  was  to  examine  the  performance 
of  BOP  equipment  over  varying  test 
intervals. 

Under  the  current  regulations,  a  lessee 
must  test  BOP  equipment  and  systems 
at  least  once  a  week  but  not  to  exceed 
7  days  between  tests.  However,  the 
offshore  oil  and  gas  industry  has  asked 
MMS  to  revise  the  regulations  to  allow 
a  lessee  to  test  BOP  equipment  and 
systems  on  a  14-day  interval.  MMS  will 
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use  this  study  in  determining  if  the 
longer  BOP  testing  interval  will  afford 
an  equal  or  better  degree  of  protection, 
safety,  or  performance  than  the  current 
requirement. 

MMS  will  also  discuss  potential 
changes  to  the  current  BOP  testing  and 
maintenance  requirements.  MMS  plans 
to  issue  these  new  BOP  requirements  in 
mid-February  1997. 

MMS  encoiuages  all  interested  parties 
to  attend  the  workshop  and  participate 
in  the  discussions.  Persons  or 
organizations  that  want  to  make  a 
presentation  at  the  workshop  must 
contact  William  S.  Hauser  prior  to  the 
workshop. 

Preliminary  Agenda 

•  Welcome  and  Introduction 

•  Tetrahedron,  contractor  for  the  study, 
will  discuss  the  study  and  present  the 
findings 

•  Questions  and  comments  on  the  study 

•  MMS  discussion  of  potential  new 
BOP  testing  and  maintenance 
requirements 

•  Questions  and  comments  on 
requirements 

•  Additional  presentations,  as 
appropriate. 

Registration:  There  is  no  re^stration 
fee  for  this  workshop.  However,  to 
assess  the  probable  number  of 
participants,  MMS  requests  participants 
to  register  with  William  S.  Piauser  by 
calling  (703)  787-1613  or  FAX  (703) 
787-1093  prior  to  the  meeting.  Seating 
is  limited  and  will  be  on  a  first-come- 
first-seated  basis. 

Etated:  December  1 1 .  1996. 

Robert  E.  Brown. 

Acting  Associate  Director  for  Offshore 
Management. 

(PR  Doc.  9&-31990  Filed  12-lfr-96:  8:45  am] 

BNJJNQ  CODE  4»1»-MR-M 


National  Park  Service 

National  Register  of  Historic  Places; 
Notfficatton  of  Pending  Nominations 

Nominations  for  the  following 
properties  being  considered  for  listing 
in  the  National  Register  were  received 
by  the  National  PaA  Service  before 
December  7, 1996.P\irsuant  to  section 
60.13  of  36  CFR  Part  60  written 
comments  concerning  the  significance 
of  these  properties  under  the  National 
Register  criteria  for  evaluation  may  be 
forwarded  to  the  National  Register, 
National  PaA  Service,  P.O.  Box  37127, 
Washington.  D.C.  20013-7127.  Written 


comments  should  be  submitted  by 
Janxiary  2, 1997. 

Patrick  Andma,  ^:^- 

Acting  Keeper  of  the  National  Reffster. 

CALIFORNIA  ,. 

NapaCoanty 

Saint  Helena  Southern  Pacific  Railroad 
Depot.  Railroad  Ave.,  NE  of  jet.  of  Main  St. 
and  Madrona  Ave.,  Saint  Helena,  96001535 

Orange  Coanl^ 

Bixby — Bryant  Ranch  House,  5700  Susanna 
Bryant  Dr..  Yoiba  Linda,  96001537 

Yolo  County 

Main  Street  Historic  District— Winters,  1—48 
Main  St,  Winters.  96001536 

INIHANA 

Clintoo  County 

Condon,  Charles  H.  and  Emma,  House,  603 
S.  Jackson  St,  Frankfort,  96001545 

JadcBon  County 

Picnic  Area — Jadcson  State  Forest  (New  Deal 
Resources  on  Indiana  State  Lands  MPS) 
Approximately  1  mi.  N  of  IN  250, 
Jackson — Washington  State  Forest, 
Brownstown  vicinity,  96001554 

Kosciusko  County 

ChinwoTth  Bridge,  Jet.  of  old  US  30  and  Co. 
Rt.  350  W.,  across  the  Tipp>ecanoe  River, 
Warsaw  vicinity,  96001546 

Madison  County  *>     , 

Fall  Creek  Meeting  Hou8e.IN  38, 
approximately  1.5  mi.  SE  of  jet  with  US 
36,  Pendleton  vicinity,  96001544 

Morgan  County 

Blackstone  House  and  Martinsville 
Telephone  Compeny  Building,127  S.  Main 
St.,  Martinsville,  96001540 

Jones  Schholhouse,  4151  Townsend 
Rd.  .Martinsville  vicinity.  96001542 

Martinsville  Northside  Historic  District, 
Roughly  bounded  Cunningham,  Mulberry, 
Pike,  and  Graham  Sts.,  Martinsville, 
96001541 

St.  Joaeph  County 

North  Pumping  Station,  830  N.  Michigan 

Ave.,  South  Bend.  96001538 
St  Casimir  Parish  Historic  District,  Roughly 

bounded  by  Arnold  and  W.  Sample  Sts. 

and  Conrail  tracks.  South  Bend,  96001543 

Steuben  County 

FaMm  River  State  Fish  Hatchery  (New  Deal 
Resources  on  Indiana  State  Lands  MPS) 
6889  North  IN  327,  Orland  vicinity, 
96001553 

Switzerland  County 

Venoge  Farmstead,  111  IN  129,  Vevay 
vicinity,  96001539 

NEWJERSEY 

Mercer  County 

Bellevue  Avenue  Colored  School,  81 
Bellevue  Ave.,  Trenton.  96001547    - 


SakmCooBly 

Nicholson,  Abel,  House,  Jet.  of  Hancocks  Br. 
and  Ft  El£sboig  Rd.,  Elfinslxxo  Township, 
Salem  vicinity,  96001548 

NEW  YORK 

JeBwrson  County 

Strough,  Byron  J.,  House  (Orleans  MPS)  S 
side  of  Clayton  St..  W  of  jet.  with  NY  411, 
Hamlet  of  La  Faigeville,  Orleans,  96001549 

NORTH  CARCMJNA 

Duplin  County 

Faison  Historic  District,  Roughly  bounded  by 
College,  Hill,  Solomon,  and  Ellis  Sts., 
Faison,  96001550 

PENNSYLVANIA 

ErieCounty 

LoveU  Manufacturing  Company,  1301  French 
St,  Erie,  96001551 

York  County 

Hanover  Historic  District,  Roughly  bounded 
by  Elm  Ave.,  Broadway,  Eisenhower  Dr., 
Hollywood  Ave.,  and  Hanover  borough 
boundary  line,  Hanover,  96001552 

[FR  Doc.  96-31974  Filed  12-16-96;  8:45  am] 
MUMQ  COOE  4310-7»-P 


DEPARTMENT  OF  JUSTICE 

Antitrust  Division 

Notice  Pursuant  to  the  National 
Cooperative  Research  and  Production 
Act  of  1993;  Petroleum  Environmental 
Research  Forum  f'PERF')  Project 
9&-01 

Notice  is  hereby  given  that,  on 
October  31, 1996,  pursuant  to  Section 
6(a)  of  the  National  Cooperative 
Research  and  Production  Act  of  1993, 
15  U.S.C.  4301  etseq.  ("the  Act"), 
Petroletim  Environmental  Research 
Forum  ("PERF")  Project  95-01,  titled 
"Advanced  NDE  for  Piping  Inspection," 
has  filed  written  notifications 
simultaneously  with  the  Attorney 
General  and  the  Federal  Trade 
Commission  disclosing  (1)  the  identities 
of  the  parties  and  (2)  the  natirre  and 
objectives  of  the  venture.  The 
notifications  were  filed  for  the  piupose 
of  invoking  the  Act's  provisions  limiting 
the  recovery  of  antitrust  plaintifiis  to 
actual  damages  imder  specified 
circumstances.  Pursuant  to  Section  6(b) 
of  the  Act,  the  identities  of  the  parties 
are:  Exxon  Research  and  Engineering 
Company,  Florham  Park,  NJ;  Amoco 
Corp..  Houston,  TX;  ARAMCO  Services 
Company,  Houston,  TX;  ARCO  Products 
Company,  Anaheim,  CA;  BP 
International  PLC,  Middlesex,  UNITED 
KINGDOM;  Chevron  Research  & 
Technology  Company,  Richmond,  CA;   ', 
Mobil  Technology  Company,  Paulsboro, 
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N);  Phillips  Petroleum  Company. 
Bartlesville,  OK;  and  Sun  Company. 
Inc.,  Linwood,  PA.  The  nature  and 
objective  of  the  venture  is  to  deliver 
piping  inspection  technology  which  is 
capable  of  inspecting,  detecting  and 
measuring  ccMrrosion  on  above  ground 
piping  and  pipe  supporters. 

Participation  in  tius  venture  will 
remain  open  to  all  interested  persons 
and  organizations  imtil  the  final  Project 
Completion  Date  which  is  presently 
anticipated  to  occvir  approximately 
twenty-ei^t  (28)  months  after  the 
Project  commences.  The  participants 
intend  to  file  additional  written 
notifications  disclosing  all  changes  in 
its  membership.  Information  regarding 
participation  in  the  project  may  be 
obtained  from  Emeiy  B.  Lendvai- 
Lintner,  Exxon  Research  and 
Engineering  Company,  P.O.  Box  181, 
Florham,  Park.  NJ  07932-0101. 
CoBStanoeK.  Robinson. 
Director  of  Operations,  Aatitnist  Division. 
(FR  Doc  96-31924  Filed  12-16-96;  8:45  am) 
BaXMO  COM  4410-1  I'M 


Drug  Enforcement  Administration 

Manutecturer  of  Controlled 
Substances  Notice  of  Registration 

By  Notice  dated  June  18, 1996,  and 
published  in  the  Federal  Register  on 
June  26, 1996,  (61  FR  33140),  Arenol 
Chemical  Corporation.  189  Meister 
Avenue,  Somerville.  New  Jersey  08876. 
made  application  to  the  Drug 
Enforcement  AdministraticHi  (DEA)  for 
registration  as  a  bulk  maniifacturer  of 
the  basic  classes  of  controlled 
substances  Usted  below: 


Drug 


2.5-Oinietl3oxyaiTphetamine  (7396) 
3,4  Methytenedkixyainphetaniine 

(7400) 

DWenoxln  (9168) 

Amphetamine  (1100) 

Melhamphetamine(l106) 

iMlelhy^phenidata  (1724) 


Sched- 
ule 


No  comments  or  objections  have  been 
received!  However,  by  letter  dated 
October  29, 1996,  Arenol  has  requested 
that  methylphenidate  (1724)  be  deleted 
from  its  application  for  registration  as  a 
bulk  manufacturer.  DEA  has  considered 
the  tacXan  in  Title  21.  United  States 
Code,  Section  823(a)  and  determined 
that  the  registration  of  Arenol  Chemical 
Cwporation  to  manubctuie  the  listed 
controlled  substances  is  consistent  with 
the  public  interest  at  this  time. 
Thm«fore.  pursuant  to  21  U.S.C.  823 
and  28  CFR  0.100  and  0.104,  the  Deputy 


Assistant  Administrator,  Office  of 
Diversion  Control,  hereby  orders  that 
the  application  submitted  by  the  above 
firm  for  registration  as  a  bulk 
manufocturer  of  the  basic  classes  of 
controlled  substances  Usted  above  is 
granted,  with  the  exception  of 
methylphenidate. 

Dated:  December  2, 1096. 

Gene  R.  HaisUp. 

Deputy  Assistant  Administrattx.  Office  of 
Diversion  Control,  Drug  Enforcement 
Administration. 

(FR  Doc  96-31886  Filed  12-16-06;  8:45  am] 
MUMQ  coot  441»4»-M 


Manufacturer  of  Controlled 
Substances;  Notice  of  Registration 

By  Notice  dated  September  4. 1996, 
and  published  in  the  Federal  Kegisler 
on  September  19, 1996  (61  FR  49351), 
Eli  Lilly  Industries.  Inc..  Chemical 
Plant,  Kilometer  146.7,  State  Road  2, 
Mayaguez,  Puerto  Rico  00680,  made 
application  for  renewal  to  the  Drug 
Enforcement  Administration  (DEA)  for 
registration  as  a  bulk  manufacturer  of 
dextropropoxyphene,  bulk  (non-dosage 
forms)  (9273)  a  basic  class  of  controlled 
substance  listed  in  Schedule  n. 

No  comments  or  objections  have  been 
received.  DEA  has  considered  the 
factors  in  Title  21,  United  States  Code, 
Section  823(a)  and  determined  that  the 
registration  of  Eli  Lilly  Industries,  Lac. 
to  manufacture  the  listed  controlled 
substance  is  consistent  with  the  public 
interest  at  this  time.  Therefore,  pursuant 
to  21  U.S.C.  823  and  28  CFR  0.100  and 
0.104,  the  Deputy  Assistant 
Administrator.  C5ffice  of  Diversion 
Control,  hereby  orders  that  the 
application  submitted  by  the  above  firm 
for  registration  as  a  bulk  manufacturer 
of  the  basic  class  of  controlled  substance 
listed  above  is  granted. 

Dated:  December  2, 1996. 
Gene  R.  Haislip. 

Deputy  Assistant  Administrator,  Office  of 

Diversion  Control,  Drug  Enforcement 

Administration. 

(FR  Doc.  96-31887  FUed  12-16-96;  8:45  am] 

aajJNQ  COM  441 


[DEA«153F] 

Controlled  Substances:  Established 
Initial  1997  Aggrsgate  Production 
Quotaa 

agency:  Drug  Enforcement 
Administratian  (DEA),  Justice. 
ACTION:  Notice  of  aggregate  production 
quotas  for  1997. 

SUMMARY:  This  notice  establishes  initial 
1997  aggregate  producticm  qu(rtas  for 


controlled  substances  in  Sdiedule  I  and 
n  of  the  Controlled  Substances  Act 
(CSA). 

EFFECTIVE  DATE:  This  order  is  efil0ctive 
upon  December  17, 1996. 
FOR  FURTHER  aiFORMATXM  CONTACT. 
Frank  L.  Sapienza,  Chief,  Drug  & 
Chemical  Evaluation  Section,  I^ug 
Enforcement  Administration. 
Washington,  DC  20537;  Telephone: 
(202)  307-7183. 

8UPPI.EMENTARY  INFORMATION:  Section 
306  of  the  Controlled  Substances  Act 
(21  U.S.C.  826)  requires  the  Attorney 
General  to  establish  aggregate 
production  quotas  for  eac^  basic  class  of 
controlled  substance  listed  in  Schedule 
I  and  n.  This  responsibility  has  been 
delegated  to  the  Administrator  of  the 
DEA  pursuant  to  Section  0.100  of  Title 
28  of  the  Code  of  Federal  Regulations. 
The  Administrator,  in  turn,  has 
redelegated  this  function  to  the  Deputy 
Administrator  pursuant  to  Secticm  0.104 
of  Title  28  of  the  Code  of  Federal 
Regulations. 

On  October  17, 1996,  a  notice  of  the 
proposed  initial  1997  aggregate 
production  quotas  for  certain  controlled 
substances  in  Schedule  I  and  II  was 
published  in  the  Federal  Register  (61 
FR  54222).  All  interested  person  were 
invited  to  conmient  on  or  before 
November  18, 1996.  The  following 
comments  were  received. 

A  company  commented  that  the 
proposed  1997  initial  aggregate 
production  quota  for  fentanyl  is 
insufficient  to  provide  for  the  estimated 
medical,  scientific,  research  and 
industrial  needs  of  the  United  States,  for 
export  requirements  and  the 
maintenance  of  reserve  stodcs.  Based  on 
current  1996  sales  and  inventories,  and 
1997  export  requirements,  the  DEA 
increased  the  1997  initial  aggregate 
production  quota  for  fentanyl. 

A  company  commented  that  the 
proposed  initial  1997  aggregate 
production  quota  for  methylphenidate  is 
insufficient  to  provide  for  the  estimated 
medical,  scientific,  research  and 
industrial  needs  of  the  United  States 
and  for  the  establishment  of  reserve 
stocks.  After  a  review  of  current  1996 
manufactiuing  quotas  and  1997 
customer  requirements,  the  DEA  has 
determined  that  no  adjustment  is 
necessary  at  this  time. 

One  company  commrated  that  the 
proposed  1997  initial  aggregate 
production  quota  for  oxymorphone  is 
instiffident  to  provide  for  the  estimated 
medical,  scientific,  research  and 
industrial  needs  of  the  United  States. 
Based  oa  a  review  of  1997  product 
development  requirements,  the  E£A 
adjusted  the  initial  1997  aggregate 
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productiaii  quota  for  oxymorphane 
accordingly. 

Another  company  cammented  that 
the  proposed  initial  1997  aggraeate 
production  quotas  for  alfentanil, 
diphenoxylate,  nonn^mwphone.  and 
oxycodone  (for  sale)  are  insufficient  to 
meet  the  estimated  medical,  scientific, 
research  and  industrial  needs  of  the 
United  States.  After  a  review  of  1996 
manufacturing  quotas,  current  1996 
sales  and  inventories,  1997  export 
requirements  and  research  and  product 
development  requirements,  the  DEA. 
agrees  that  increases  are  necessary  for 
diphenoxylate,  noroxymorphone  and 
oxycodone.  Regarding  alfsntanil,  VEA 
determined  that  the  proposed  initial 
1997  aggregate  production  quota  is 
sufficient  to  meet  1997  requirements. 

The  DEA  received  updated 
information  from  a  manufactiuer 
regarding  levo-alpha-acetylmethadol 
and  methadone  intermediate  (for 
conversicm)  and  from  two 
manufacturers  concerning  methadone 
(for  sale),  which  necessitates 
adjiistments  of  the  initial  1997  aggregate 
production  quotas  for  these  substances. 
The  adjustments  are  increases  which 
will  provide  for  the  estimated  medical, 
scientific,  research  and  industrial  needs 
of  the  United  States  and  for  the 
establishment  and  maintenance  of 
reserve  stocks.  Therefore,  DEA  adjusted 
the  1997  initial  aggregate  pnxluction 
quotas  for  levo-alpha-acetyhnethadol, 
methadone  (for  sale)  and  methadone 


intermediate  (for  coaversicm) 
accordingly. 

Qmoeming  lysergic  acid 
diethylamide  and  N J4- 
dimethylamphetamine,  the  DEA  ~ 

increased  the  1997  initial  aggregate 
production  quotas  for  these  stilwtanoes 
since  applicaticHis  made  by  several 
companies  for  these  substances  were  not 
taken  into  consideration  in  the  proposal. 

A  company  commented  that  the 
proposed  initial  1997  aggregate 
production  quota  for  N- 
ethylamphetamine  is  insufficient  to 
provide  for  the  estimated  medical, 
scientific,  research  and  industrial  needs 
of  the  United  States,  and  for  expcnt 
requirements.  Since  the  commenter  is 
not  registered  with  DEA  to  manufacture 
this  substance,  DEA  will  consider  this 
request  at  a  later  time  when  the  proper 
registration  is  obtained. 

The  Office  of  Management  and  Budget 
has  determined  that  notices  of  aggregate 
prodiiction  quotas  are  not  subject  to 
centralized  review  under  Executive 
Order  12866.  This  action  has  been 
analjrzed  in  accordance  with  the 
principles  and  criteria  contained  in 
Executive  Order  12612,  and  it  has  been 
determined  that  this  meter  does  not 
have  sufficient  federalism  implications 
to  warrant  the  preparation  of  a 
Federalism  Assessment. 

The  Deputy  Administrator  hereby 
certifies  that  this  action  will  have  no 
significant  economic  impact  upon  small 
entities  whose  interest  must  be 


2,5-Diniethoxy-4-«thylampiietainine  (DOET)  ...» 

3-M0thyUmitanyl 

3-MsthylthiofiBntanyl  „......., 

3,4-MediylaiMdioxyampbetamiiie  (MDA)  «.«.. 

3,4-Methylenediaxy-N-«thylampfaetamine  (MDBA) 
3,4-Methylenedioxymetliamphatamiiie  (MDMA)  .... 

3,4,5-Trimethoxyamphetajiiine  >..^..„„.....„. 

4-Bromo-2,5-Diiiiethoxyainphetamine . ^..^. 

4-Bromo-2,5-[>imetboxyphenethylamiiie  (2-CB)  

4-Methoxyampiietanuae _ 

4-Methylaminorex 

4-Methyl-2,5-Dimethoxyamphetaiiiine  (DOM)  ......... 

5-Methoxy-3,4-Methylenedioxyamphetamiiifl  

Acstyl-alpha-methyliBntanyl „„ „ 

Acetylmethadol 

Alpha-aostyimethadol  . 
Alpha-«thyltiyptainine 

Alpha-methadol  „..........._.-„ 

Alpha-methylCsntanyl  .............. > 

Alpha-methylthiofentanyl 

Amioorex „........>,... 

Beta-ac8tylmethadol 

Beta-hydroxyfentanyl 

Beta-hydroxy-3-iiiethyl£Bntuiyl  ..., 

Beta-met hadol  .__.......„ _.....„.., 

BufiDtenine  »_..».................. 

Cathlnona  . ... 

Codeine-N-oxide  ..^........^^.„...^. 

Di^Bnoxia „.._.»............^... 

Dihydronuvphinfl »_....., 

Ethylamine  Analog  of  PCP  ............ 

Heroin ^... 

Lysecgic  add  diethylamide  (LSD) 


considered  imder  the  Regulatory 
Flexibility  Act,  5  U.S.C  601,  et  seq.  Hie 
establishment  of  annual  aggregate 
production  quotas  for  Schedule  I  and  II 
controlled  substances  is  mandated  by 
law  and  by  international  treaty 
obligations.  Aggregate  producticm 
quotas  apply  to  approximately  200  DEA 
registered  bulk  and  dosage  from 
manufacturers  of  Schedule  I  and  II 
controlled  substances.  The  quotas  are 
necessary  to  provide  for  the  estimated 
medical,  scientific,  research  and 
industrial  needs  of  the  United  States,  for 
export  requirements  and  the 
establishment  and  maintenance  of 
reserve  stocks.  While  aggregate 
production  quotas  are  of  primary 
importance  to  large  manufacturers,  their 
impact  upon  small  entities  is  neither 
negative  nor  beneficial.  Accordingly,  the 
Deputy  Administrator  has  determined 
that  tUs  action  does  not  require  a 
regulatory  flexibility  analysis. 

Therefore,  under  the  authority  vested 
in  the  Attorney  General  by  Section  306 
of  the  Controlled  Substances  Act  of 
1970  (21  U.S.C.  826).  delegated  to  the 
Administrator  of  the  DEA  by  Section 
0.100  of  Title  28  of  the  Code  of  Federal 
Regulations,  and  redelegated  to  the 
Deputy  Administrator,  by  Section  0.104 
of  Title  28  of  the  Code  of  Federal 
Regufations,  the  Deputy  Administrator 
hereby  orders  that  the  1997  initial 
aggregate  production  quotas,  expressed 
in  grams  of  anhydrous  add  or  base,  be 
established  as  follows: 


2 
14 

2 
22 

27 

7 
2 
2 
2 
17 
2 
2 
2 
2 
7 
7 
2 
2 
2 
2 
7 
2 
2 
2 
2 
2 
9 
2 
14.000 
7 
S 
2 
32 
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ft^oscB  line  ■••■••«»•••••■« 

Methaquakuw 

Mrthmthinone  ..~^^. 
Mcrphin»-N-oxida  ... 

N-Ethylunphetaniiiie 

N-Hydroxy-3,4-Methyl8nediaxyamphetaiiiiiM 
NJ<(-Diinethylamphetainiiie  _„...„......„........... 

NJ4-DimethyltryptamiiM 

Narlevoq>hanol  

Normethadoaa  ......... 

Normocphine 

Pua-fhiarofBDtuiyl  ......> 

Pbokodioe .....„., 

Psilocin . 

Ptilocybin ~ 

Tetnhydrocannibinols 

Thiofmtanyl 

Thic^hana  Analog  of  PhencycUdina  .. 

P(ilocin ...- 

Psilocybin 

TetnhydrocaniiibiiioU  — 

Thiofentanyl 

Thiopbana  Analog  of  Phancyclidine  . 


1-nMBylcyclohaxytamina 

l-Pipsridinocyclohaxanacaifaonitrile  (PCXI) 

AUsntanil  

Amobaibital 

Ampbatamina 

Carfentanil 

Cocaine 

Codeine  ({or  sale) 

Codeine  (for  conversion) 

Oesoxyepbedrine ..<...... 

1,301,000  grams  of  lavodasoxyephedrina  for  use  in  a  noncontrolled,  nonpraacription  product  and  61,000  grams  for 
methamphetamina. 

Daxtropropoxyphene 

Dihydrocodaina 

Dipbanoxylate ..............;...„. 

Btbylmorpbina 

Fentanyl .. — ... — 

Clutetbimida  _ 

Hydrocodone  (for  sala) 

Hydrocodone  [far  convarsion) 

Hydromorphone 

Isomethadone 

Levo-aipha-acetyhnetbadol  (LAAM)  ...... 

Lavomethorphan  ........ i. 

Levorphanol 

Meperidine 

Methadone  (for  sale) 

Methadone  (for  conversion) 

Methadone  Intermediate  (for  conversion) 

Methamphetamina  (for  conversion] 

Methylphenidate 


••  ••«•*••  Vf  ••  •< 
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Morphine  (for  sale) 

Morphine  (for  conversion) 

Noroxymorphone  (for  sale) 

Noroxymorphone  (for  conversion) 

Opium 

Oxycxxlone  (for  sale) 

Oxycodone  (for  conversion) 

0}^morphona  


7 
"  17 
11 
-2 
7 
2 
7 
7 
2 
7 
7 
2 
2 
2 
2 

25.100 
2 
S 
2 
2 

2S.100 
2 
S 

10 

12 

0.300 

15 

2.068,000 

500 

550,100 

49,103,000 

19,670,000 

1,422,000 


116,469,000 

255,100 

1,572,000 

651,000 

12 

1934X» 

2 

13,891.000 

1,760.000 

563.000 

12 

356.000 

2 

16.400 

9.843.000 

3,077,000 

364,000 

5,275,000 

723,000 

13,824,000 

11,126,000 

68,165,000 

30,000 

2,ooaooo 

937.000 

6.634.000 

1.200 

56.000 
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Dated:  Decsmber  10. 19M. 
Jamn  S.  Mflfbrd. 
Acting  Deputy  Administrator. 
(FR  Doc  96-31889  Filed  12-lfr-96;  8:45  am] 
I  OOOe  44i»-o»-M 


DEPARTMENT  OF  LABOR 

Penaion  and  Welfare  Benefita 
Adminiatratlon 

[AppUcatton  Na  D-1 0227  and  10232.  at  sL] 

Propoaed  Exemptiona;  Real  Eatata 
Equity  Truat  No.  1  (the  Truat) 

AOBICY:  Pension  and  Wel&re  Benefits 
Administration,  Labor. 

ACTION:  Notice  of  proposed  exemptions. 

SUMMARY:  This  doomient  contains 
notices  of  pendency  before  the 
Department  of  Labor  (the  Department)  of 
proposed  exemptions  from  certain  of  the 
prohibited  transaction  restriction  of  the 
Employee  Retirement  Income  Security 
Act  of  1974  (the  Act)  and/or  the  Internal 
Revenue  Code  of  1986  (the  Code). 

Written  Comments  and  Hearing 


Unless  otherwise  stated  in  the  Notice 
of  Proposed  Exemption,  all  interested 
persons  are  invited  to  submit  written 
commfflits,  and  with  respect  to 
exemptions  involving  the  fiduciary 
prohibitions  of  section  406(b)  of  the  Act, 
requests  for  bearing  within  45  days  bova 
the  date  of  publication  of  this  Federal 
Regiater  Notice.  Comments  and  request 
for  a  hearing  should  state:  (1)  The  name, 
address,  and  telephone  number  of  the 
person  making  the  comment  or  request, 
and  (2)  the  nature  of  the  person's 
interest  in  the  exemption  and  the 
manner  in  which  the  person  would  be 
adversely  affected  by  the  exemption.  A. 
request  for  a  hearing  must  also  state  the 
issues  to  be  addressed  and  include  a 
genwal  description  of  the  evidence  to  be 
presented  at  the  hearing.  A  request  for 
a  hearing  must  also  state  the  issues  to 
be  addressed  and  include  a  general 
description  of  the  evidence  to  be 
presented  at  the  hearing. 
ADDRESSES:  All  written  comments  and 
request  for  a  hearing  (at  least  three 
copies)  should  be  sent  to  the  Pension 
and  Wel&re  Benefits  Administration, 
Office  of  Exemption  Determinations. 
Room  N-5649,  U.S.  Department  of 
Labor,  200  Constitution  Avenue,  N.W., 
Washington,  DC.  20210.  Attention: 
Application  No.  stated  in  each  Notice  of 
Proposed  Exemption.  The  applications 
for  exemption  and  the  comments 
received  will  be  available  for  public 
inspection  in  the  Public  Documents 


Room  of  Peosicm  and  WeUare  Benefits 
Administration,  U.S.  Department  of 
Labor.  Room  N-5507,  200  Constitution 
Avenue.  N.W..  Washington.  D.C.  20210. 

Notice  to  Interested  Persons 

Notice  of  the  proposed  exemptions 
will  be  provided  to  all  interested 
persons  in  the  manner  agreed  upon  by 
the  applicant  and  the  Department 
withki  15  days  of  the  date  of  publication 
in  the  Federd  Register.  Such  notice 
shall  include  a  copy  of  the  notice  of 
proposed  exemption  as  published  in  the 
Federal  Register  and  shall  inform 
interested  persons  of  their  right  to 
comment  and  to  request  a  hearing 
(where  appropriate). 
SUPPLOMEKTARY  INFORMATION:  The 
proposed  exemptions  were  requested  in 
applications  filed  pursuant  to  section 
408(a)  of  the  Act  and/or  section 
4975(c)(2)  of  the  Code,  and  in 
accordance  with  procedures  set  forth  in 
29  CFR  Part  2570,  Subpart  B  (55  FR 
32836,  32847,  August  10,  1990). 
Effective  December  31. 1978,  section 
102  of  Reorganization  Plan  No.  4  of 
1978  (43  FR  47713,  October  17. 1978) 
transferred  the  authority  of  the  Secretary 
of  the  Treasury  to  issue  exemptions  of 
the  type  requested  to  the  Secretary  of 
Labor.  Therefore,  these  notices  of 
proposed  exemption  are  issued  solely 
by  the  Department.  • 

The  applications  contain 
representations  with  regard  to  the 
proposed  exemptions  which  are 
simmiarized  below.  Interested  persons 
are  referred  to  the  appUcations  on  file 
with  the  Department  for  a  complete 
statement  of  the  fects  and 
representations. 

Real  EsUte  Equity  Trust  No.  1  (the 
Trust),  H  al.  Located  in  Cincinnati,  OH 

[Exemption  Application  Nos.  D-10227  and 
I>-10232l 

Proposed  Exemption 

The  Department  is  considering 
granting  an  exemption  imder  the 
authority  of  section  408(a)  of  the  Act 
and  section  4975(c)(2)  of  the  Code  and 
in  accordance  with  the  procedures  set 
forth  in  29  CFR  Part  2570,  Subpart  B  (55 
FR  32836.  August  10, 1990).  If  the 
exemption  is  granted,  the  restrictions  of 
sections  406(a),  406  (b)(1)  and  (b)(2)  of 
the  Act  and  the  sanctions  resulting  from 
the  application  of  section  4975  of  the 
Code,  by  reason  of  section  4975(c)(1)  (A) 
through  (E)  of  the  Code,  shall  not  apply 
to  the  purchase  of  units  in  the  Trust  by 
certain  multiemployer  pension  plans 
(the  Plans)  that  will  enable  State  Street 
Global  Advisors,  Inc.  (SSGA),  the 
independent  fiduciary  for  the  Plans 
investing  in  the  Trust,  to  make  initial 


and  subsequent  equity  investments  on 
behalf  of  the  Trust,  in  the  Cincinnati 
Development  Group  Limited 
Partnership  (the  Partnership),  which 
may  result  in  a  benefit  inuiing  to  Fifth 
Third  Bank  (Fifth  Third),  the  trustee  of 
the  Trust  and  a  party  in  interest  mth 
respect  to  the  Plans. 

This  proposed  exemption  is  subject  to 
the  following  conditions: 

(a)  Each  Plan  investing  in  the  Trust 
has  total  assets  that  are  in  excess  of  $50 
million. 

(b)  No  Plan  that  ptirchases  units  in  the 
Trust  that  will  permit  the  Putnership 
investment  has.  immediately  following 
the  acquisition  of  such  units,  more  than 
5  percent  of  its  assets  invested  therein. 

(c)  The  decision  to  purchase  units  in 
the  Trust  that  will  allow  SSGA  to  make 
the  initial  and  any  subsequent  equity 
contributions  to  the  Partnership  is  made 
by  a  Plan  fiduciary  (the  Second 
Fiduciary)  which  is  independent  of 
Fifth  Third  and  its  affiliates  and  which 
is  not  SSGA. 

(d)  As  independent  fiduciary  for  the 
Trust.  SSGA  determines  whether — 

(1)  It  is  in  the  best  interests  of  the 
Trust  and  the  Plans  participating  therein 
to  make  the  initial  and  subsequent 
investments  in  the  Partnership; 

(2)  It  is  appropriate  for  the  Trust  to 
assign,  transfer,  pledge  or  otherwise 
encxunber  its  interest  in  the  Partnership 
provided  the  Trust  obtains  written 
consent  bom  Cincinnati  Development 
Group,  LLC  (CDG): 

(3)  It  is  appropriate  for  the  Trust  to 
withdraw  as  a  l^ited  partner  from  the 
Partnership  or  to  withdraw  its  capital 
bora  such  Partnership  provided  the 
Trust  obtains  the  written  consent  of 
CDG: 

(4)  It  is  appropriate  for  the  Trust  to 
consent  to  the  sale  by  CDG  of 
substantially  all  of  the  assets  of  the 
Partnership  or  the  transfer  by  CDG  of  its 
interest  in  the  Partnership  to  a  third 
party; 

(5)  It  is  appropriate  for  the  Trust  to 
contribute  to  the  Partnership  the 
amotmt  necessary  to  complete 
construction  of  the  Fountain  Square 
West  Project  and  to  require  that  CDG 
release  control  of  the  Partnership  to  an 
entity  designated  by  the  Trust,  if  CDG 
fails  to  provide  for  construction  cost 
overruns; 

(6)  It  is  appropriate  for  the  Trust  to 
elect  to  continue  the  Partnership  by 
appointing  a  successor  general  partner. 

(7)  An  entity  designated  by  the  Trust 
to  serve  as  general  partner  is  appropriate 
upon  the  occurrence  of  (d)(S)  or  (d)(6). 

(e)  At  the  time  the  Partnership 
investment  is  made,  the  terms  of  the 
transaction  are  at  least  as  favorable  to 
each  Plan  participating  in  the  Trust  as 
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those  obtainable  in  an  ann's  length 
transaction  with  an  unrelated  party. 

(f)  Prior  to  investing  in  the 
Partnership,  Fifth  Third  provides  SSGA 
and  the  Second  Fiduciary  of  each  Plan 
participating  in  the  Trust  with  offering 
materials  disclosing  all  material  facts 
concerning  the  purpose,  structure  and 
operation  of  the  Partnership. 

(g)  Subsequent  to  investing  in  the 
Partnership,  the  Trust  and  SSGA  receive 
the  following  ongoing  information  from 
CDG: 

(1)  Within  120  days  after  the  end  of 
the  Partnership's  fiscal  year,  an 
unaudited  annual  report  containing — 

(A)  A  balance  sheet  and  statements  of 
income.  Partners'  equity,  changes  in 
financial  position  and  cash  flow  for  the 
year  then  ended; 

(B)  A  report  of  the  activities  of  the 
Partnership  during  the  period  covered 
by  the  report;  and 

(C)  An  itemization  of  any  fees  or 
payments  made  to  CDG  or  any  related 
party  or  affiliate. 

(2)  Within  60  days  of  the  end  of  each 
year,  an  appraisal  report,  prepared  by  a 
qualified,  independent  appraiser,  of 
each  property  held  in  the  Partnership. 

(3)  Periodically  (but  not  less 
frequently  than  quarterly),  operating 
and  development  budgets  of  the 
Partnership  as  well  as  unaudited 
operations  and  financial  reports. 
(Information  with  respect  to  the 
Partnership  is  disseminated  by  Fifth 
Third  to  the  Second  Fiduciaries  of  Plans 
investing  in  the  Trust  through  annual 
audited  financial  statements  of  the 
Trust,  prepared  by  independent, 
certified  public  accountants  and  in 
qtiarterly  communications  setting  forth 
Partner^p  financial  data.  SSGA  will 
also  be  given  copies  of  this  information.) 

(h)  As  to  each  Plan  participating  in 
the  Trust,  the  total  fees  paid  to  Fifth 
Third  will  constitute  no  more  than 
"reasonable  compensation"  within  the 
meaning  of  section  408(b)(2)  of  the  Act. 

(i)  Fimi  Third  maintains,  for  a  period 
of  six  years,  the  records  necessary  to 
enable  the  persons  described  in 
paragraph  (j)  to  determine  whether  the 
conditions  of  this  exemption  have  been 
met,  except  that — 

(1)  A  prohibited  transaction  will  not 
be  considered  to  have  occurred  if,  due 
to  circumstances  beyond  the  control  of 
Fifth  Third  and/or  its  affiliates,  the 
records  are  lost  or  destroyed  prior  to  the 
end  of  the  six  year  period;  and 

(2)  No  party  in  interest  other  than 
Fifth  Third  shall  be  subject  to  the  civil 
penalty  that  may  be  assessed  under 
section  502(i)  of  the  Act,  or  to  the  taxes 
imposed  by  section  4975  (a)  and  (b)  of 
the  Code,  if  the  records  are  not 
maintained,  or  are  not  available  for 


examination  as  required  below  by 
paraeraph  (j). 

(jlfl)  Except  as  provided  in  section 
(i)(2)  of  this  paragraph  and 
notwithstanding  any  provisions  of 
subsections  (a)(2)  and  (b)  of  section  504 
of  the  Act,  the  records  referred  to  in 
paragraph  (i)  are  unconditionally 
available  at  their  customary  location 
during  normal  business  hours  by: 

(A)  Any  duly  authorized  employee  or 
representative  of  the  Department  or  the 
Internal  Revenue  Service; 

(B)  Any  fiduciary  of  a  participating 
Plan  or  any  duly  authorized 
representative  of  such  fiduciary: 

(C)  Any  contributing  employer  to  any 
participating  Plan  or  any  didy 
authorized  employee  representative  of 
such  employer,  and 

(D)  Any  participant  or  beneficiary  of 
any  participating  Plan,  or  any  duly 
authorized  representative  of  such 
participant  or  beneficiary. 

(i)(2)  None  of  the  persons  described 
above  in  paragraphs  {j)(l)(BHj)(l)P)  of 
this  paragraph  (j)  are  authorized  to 
examine  the  trade  secrets  of  Fifth  Third 
or  commercial  or  financial  information 
which  is  privileged  or  confidential. 

Sommaiy  of  Facts  and  Representatioiis 

1.  The  Trust  was  originally 
established  on  December  1, 1987  by  a 
trust  agreement  between  Fifth  Third,  as 
trustee,  and  the  International 
Brotherhood  of  Electrical  Workers  Local 
212  Pension  Fund  (the  IBEW  Pension 
Plan),  as  beneficiary.  The  piurpose  of  the 
Trust  is  to  make  equity  investments  in 
real  estate  development  projects  that  are 
located  within  a  100  mile  radius  of 
Greater  Cincinnati.  As  a  condition 
precedent  to  any  investment  by  the 
Trust,  all  project  work  must  be 
performed  by  union  labor.' 

The  Trust  is  a  group  trust,  exempt 
from  taxation  under  section  501(a)  of 
the  Code  pursuant  to  the  principles  of 
Revenue  Ruling  81-100, 1981-1  C.B. 
326.  Under  the  terms  of  the  Trust,  the 
initial  investment  by  a  Plan  must  be  at 
least  $500,000.2 

Thereafter,  a  Plan  may  make 
additional  contributions  in  increments 
of  $100,000.  Although  there  are  no 
minimum  or  maximiim  limits  imposed 
by  the  Trust  on  the  portion  of  the  total 
assets  of  any  Plan  that  may  be  invested 
therein,  sudi  investment  must  be 


'  This  proposed  exemption  provides  no  relief 
writh  respect  to  any  vioUtions  of  section  404  of  the 
Act 

<It  is  npreaanted  that  the  purchase  or 
redemptioD  of  units  in  the  Trust  by  the  investing 
Plans  would  be  statutorily  exempt  nnder  section 
40S(b)(B)  of  the  Act.  In  this  regard,  the  Department 
expresses  no  opinion  herein  on  whether  such 
tranaactioiu  would  satisfy  the  terms  and  oonditioDa 
of  section  406(b)(B]  of  the  Act. 


approved  initially  by  a  Second 
Fiduciary. 

The  Trust  has  been  estabUshed  for  an 
indefinite  duration.  However,  it  may  be 
terminated  upon  (a)  the  resignation  or 
termination  of  Fifth  Third,  (b)  the 
adoption  by  the  Board  of  Directors  (or 
the  Executive  Committee)  of  Fifth  lliird 
of  a  resolution  directing  the  termination 
and  liquidation  of  the  Tnist  or  (c)  a  vote 
of  75  pwoent  of  the  beneficial  interests 
in  the  Trust  to  remove  Fifth  Third. 

2.  Fifth  Third,  the  trustee  of  the  Trust, 
is  a  regional  bank  headquartered  in 
Cincinnati,  Ohio.  As  of  August  3, 1995. 
Fifth  Third  had  over  $14  billion  in 
assets  and  its  trust  department  had  over 
$7  billion  in  assets  under  management 
Fifth  Third  has  legal  title  and  sole 
investment  discretion  over  all  of  the 
assets  of  the  Trust  and  is  permitted 
under  the  terms  of  the  Trust  Agreement 
to  acquire  new  equity  real  estate 
investments,  distribute  income  received 
to  investing  Plans  and  to  mAintaii^  Trust 
records.  Fifth  Third  represents  that 
before  investing  Trust  assets  in  a 
specific  equity  investment,  it  must 
determine  whether  the  investment  is 
expected  to  have  a  rate  of  return  at  least 
equal  to  or  greater  than  comparable 
investments  which  do  not  use  \mion 
labor. 

For  services  rendered  to  the  Trust, 
Fifth  Third  will  receive  (he  following 
annual  compensaticm:  $15  per  $1,000  on 
the  first  $5  million  invested;  $10  per 
$1,000  on  the  next  $10  million  invested: 
$5  per  $1,000  on  the  next  $15  miUion 
invested:  and  $3  per  million  on  the  next 
$25  million  invested.  According  to  the 
applicant,  as  to  each  Plan  investing  in 
the  Trust,  the  total  fees  paid  to  Fifth 
Third  will  constitute  no  more  than 
reasonable  compensation  Mrithin  the 
meaning  of  section  408(b)(2)  of  the  Act^ 

3.  There  are  cturenUy  five  Plans 
.  participating  in  the  Trust  none  of 

which  are  sponsored  by  Fifth  Third  or 
any  of  its  affiliates.  These  Plans  are  the 
IBEW  Pension  Plan,  the  Pipefitters  and 
Mechanical  Equipment  Service  Union 
Local  392  Pension  Fimd  (the  Pipefitters 
Pension  Plan),  the  Ironworkers  District 
Coimdl  for  Southern  Ohio  and  Vicinity  . 
Pension  Fimd  (the  Ironworkers  Pension 
Plan),  the  Southwest  Ohio  District 
Council  of  Carpenters'  Pension  Fimd ' 
(the  Carpenters  Pension  Plan)  and  the 
Laborers  International  Union  of  North 
America  Local  265  Pension  Fund  (the 
Laborers  Pension  Plan). 

As  the  following  table  shows,  each 
Plan  investing  in  me  Tmst  has  total 
assets  that  are  in  excess  of  $50  million. 


1  The  Department  •\pnant  no  opinion  herein  on 
whether  such  fees  will  satisfy  the  terms  and 
conditions  of  section  40e(b)(2)  of  the  Act 
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Pten 

Total  assets 

Valuation  date 

IBEW 

$115,500,000 

Mar.  31.  1996. 

Pension 

Plan. 

Pipefittofs 

172.654,000 

Mar.  31.1996. 

Pension 

Plan. 

Plan 

Total  assets 

Valuation  (tete 

Iron- 

395.000.000 

Jaa  31, 1996. 

vwMlcers 

■ 

Pension 

- 

Plan. 

Car- 

132.696,000 

Mar.  31.  1996. 

penters 

Pension 

Plan. 

•      -  »'v-^  -'■' 

Plan 

Total  assets 

Valuation  date 

Laborers 
Pension 
Plan. 

64.496.000 

Mar.  31, 1996. 

In  addition,  as  of  March  31, 1996, 
each  Plan's  investment  in  the  Trust  was 
reported  as  follows: 


Plan 


Value  of  trust 
investmenls 


Percentage  of 
trust  assets 


Percentage  of 
plan  assets 


IBEW  Pension  Plan 

Pipefitters  Pension  Plan  ... 
Ironworkers  Pension  Plan 
Carpenters  Pension  Plan  . 
LatDorers  Pension  Pten  . 

Total  Assetts  ..._ 


$3,588,796 

3,097,902 

2,686,711 

2.441.064 

908,672 


28 
24 
21 
19 
8 


3.1 
2.0 
0.7 
1.8 

1.4 


12,723,145 


4.  The  Plans  are  not  parties  in  interest 
with  respect  to  each  other  within  the 
meaning  of  section  3(14)  of  the  Act  nor 
do  they  share  common  participants. 
Investment  decisions  for  the  Plans  are 
made  by  separate  boards  of  trustees.  The 
geographic  jurisdictions  for  the  Plans 
cover  various  counties  that  are  primarily 
located  in  the  States  of  Ohio,  Indiana 
and  Kentucky.  Participants  in  the  Plans 
are  engaged  in  diverse  trades  ranging 
from  electrical  work  to  general 
construction  lal^r.  As  of  December  5, 
1996,  there  vvero  approximately  14.349 
participants  in  all  of  the  Plans  investing 
in  the  Trust  with  the  participant  level 
ranging  from  1 ,500  participants  for  the 
IBEW  Pension  Plan  to  6,243  participants 
for  the  Ironworkers  Pension  Plan. 


Plan 

Number 

ofpartio- 

panls 

IBEW  Pension  Plan 

Pipefitters  Pension  Plan  

1,500 
1,400 

Ironworkers  Pension  Plan 

6,243 

Carpenters  Pension  Plan _ 

3,666 

1351 

Tottf  

14.349 

5.  CDG  is  a  limited  liabihty  company 
maintaining  its  principal  offices  in 
Cincinnati.  Ohio.  CDG's  members  are 
Belvedere  Corp.,  The  Madison  Realty 
Partnership,  Towne/C«iter  City  LLC 
and  Duke  Realty  Limited  Partnership. 
These  entities  are  commercial  real  estate 
developers  from  the  Greater  Cincinnati 
area.  Q)G  was  formed  on  March  24. 
''.995  for  the  purpose  of  developing  a 


^According  to  tha  Putnenhip  Agreement,  the 
Partnership  will  function  ••  •  "reel  estate  operating 
company"  within  the  meaning  of  regulation  lection 
29  CFR  2510.3-101(e).  Accordingly,  it  U 
tepreaented  that  transactions  involving  assets  of  tha 
Paitnanhip  will  not  be  deemed  to  involve  plan 
I  and  will  not  be  sub)act  to  the  prohibited 


210.000  square  foot  retail  complex  in 
downtown  Cinciimati  known  as 
"Fountain  Square  West."  Once 
developed,  the  Foimtain  Square  West 
Project  will  include  a  three-story  anchor 
retail  store  (the  Lazarus  Department 
Store),  a  two-story  specialty  retail  : 

center,  an  office  tower  and  an  ..., 

imderground  parking  garage.  As 
discussed  below,  the  Lazarus 
Department  Store,  the  retail  stores  and 
the  parking  garage  will  be  held  by  the 
Partnership.  A  portion  of  the  ground 
comprising  the  Fountain  Square  West 
site,  the  related  air  rights,  a  building  pad 
for  the  futiu«  development  of  an  office 
btiilding  (including  the  office  building) 
and  the  exclusive  rights  to  20  spaces  in 
the  underground  parking  garage  will  be 
held  by  Fifth  Third. 

6.  The  Partnership  will  be  a  limited 
partnership  organized  under  the  laws  of 
the  State  of  Ohio  and  it  will  nlaintain  its 
principal  office  at  500  Carew  Tower, 
Cincinnati,  Ohio.  The  primary  purposes 
of  the  Partnership  are  to  develop, 
improve,  own,  manage  and  lease  real 
estate.  It  is  intended  that  the  Partnership 
will  constitute  a  real  estate  operating 
company.^  CEX^  will  serve  as  the  general 
partner  of  the  Partnership  and  the  Trust 
will  serve  as  the  sole  limited  partner. 

To  raise  equity  capital  for  the 
Partnership.  CDG  will  make  a  capital 
contributicm  of  approximately  $1.5 
million.  As  for  the  Ttust.  Second 
Fiduciaries  of  the  IBEW  Pension  Plan, 
the  Pipefitten  Pension  Plan,  the         . ; 
Carpentere  Pension  Plan  and  the 
Laborers  Pension  Plan  have  agreed  to    . 


transaction  provisions  of  the  Act  The  Department 
expreases  no  opinion  in  this  propoead  exemption 
on  whether  tha  ftrtnaiship  «vill  qualify  as  a  real 
estate  operating  company. 

'It  Is  reprasanted  that  the  Trust  currently  has 
approximately  $500,000  in  liquid  assets  which  is 


make  an  aggregate  capital  contribution 
to  the  Partnership  of  up  to  $7  million  by 
purchasing  additional  imits  in  the 
Trust.^  The  Plans  will  contribute  to  the 
Partnership  as  follows: 


available  for  investment  in  the  Partnership.  As  a 
result,  if  laaa  than  S8.5  million  in  units  are 
subscribed  for  by  the  Plans,  tha  Trust  will  combine 
thoee  proceeds  with  its  existing  liquid  assets  to 
make  the  S7  million  investment  in  tha  Partnership. 
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Plan 


Alocalton 


Amour* 
inwMlBd 


plan 


IBEW  Pension  Plan 

Pipeflttere  Pension  Plan  .. 
Carpenters  Pension  Plan 
Laborers  Pension  Plan  _.. 

Total ._.....»......~.~. 


30.8 
30.8 
07.6 


$2,156,000 

^1 56.000 

2.156.000 

532.000 


7.000.000 


1J 
1.2 
1.8 
0.8 


Although  the  Second  Fiduciaries  of 
the  Ironworicers  Praision  Plan  have 
declined  to  purchase  additicmal  units  in 
.the  Trust  at  this  time,  it  is  represented 
that  this  Plan  will  have  a  pro  rata 
interest  in  the  Trust  that  will  include  a 
portion  of  the  Partnership  interest.' 
After  the  units  are  aoqiiiied,  no  Plan, 
including  the  Ironworkers  Pension  Plan, 
will  have  more  than  5  percent  of  its 
assets  invested  in  the  Trust.  In  addition, 
the  Trust  will  not  be  required  to  pay  any 
unrelated  business  income  tax  in 
connection  with  the  Partnership 
investment. 

7.  Aside  from  the  capital 
contributions  made  by  CDG  and  the 
Trust  to  the  Partnership,  the  dty  of 
Cincinnati  (the  Qty)  will  grant  financial 
incentives  to  the  development  of  the 
Foimtain  Square  West  Project  of  up  to 
$22  million.  These  financial  incentives 
consist  of— 

(a)  The  City's  Purchase  of  the 
Downtown  Lazarus  Department  Store. 
On  October  19, 1995,  the  Qty  agreed  to 
purchase  the  downtown  Lazarus  Store 
location  from  Fedwated  Department 
Stores,  Inc.  (Federated)  for  $11,775,000. 
(The  property  was  eventiially 


•The  Depaitmant  notes  that  tectioD  404(aXl)  of 
tb*  Act  require*,  among  other  thing* ,  that  a 
fiduciary  of  a  plan  mutt  act  prudently,  aolaly  in  the 
interest  of  the  plan's  participants  and  beneficiariea, 
and  for  the  exclusive  purpoaa  of  providing  benefits 
to  participants  and  bene&iariae.  In  order  to  act 
prudently  in  making  investment  decisions,  a  plan 
fiduciary  must  consider,  antong  other  tKtors,  the 
availability,  riskiness  and  potential  return  of 
ahemative  inveatmenu  for  the  plan.  Investing  the 
Trust's  asaets  in  the  Partnership  would  not  satisfy 
section  404(aMl)  of  the  Act  if  such  investment 
provided  the  Trust  with  less  return  in  conqiarisen 
to  risk  than  comparable  investments  available  to  the 
Trust,  or  if  investment  in  the  Partnership  involved 
a  greater  risk  to  the  security  of  the  Trust's  assets 
than  other  investments  offering  a  similar  return. 

The  Department  has  construed  the  requirements 
that  a  fiduciary  act  solely  in  the  interest  of,  and  tor 
the  exclusive  purpose  of  providing  benefits  to, 
participants  and  beneficiaries  as  prohibiting  a 
fiduciary  from  subordinating  the  intereets  of 
participants  and  beneficiaries  in  their  retirenoent 
income  to  unrelated  objectives.  Thus,  in  deciding 
whether  and  to  what  extent  to  invest  in  the 
Partnership,  SSGA  must  consider  only  factors 
relating  to  the  intereets  of  the  Trust.  A  decision  to 
invest  in  the  Partnership  may  not  be  influenced  by 
a  desire  to  stimulate  the  real  estate  industry  and 
generate  employment  by  union  labor  unless  the 
investment,  when  judged  solely  on  the  basis  of  its 
wx'PO"!'''  value  to  the  Trust  would  be  equal  or 
superior  to  alternative  investments  available  to  the 
Truat 


transferred  to  the  Qty  on  January  4. 
1996.)  This  acquisition  provided 
funding  which  enabled  Federated  to 
enter  into  another  lease  agreement  (the 
Anchor  Tenant  Lease)  with  QX^  that 
would  make  a  new  Lazarus  Department 
Store  the  anchor  tenant  for  the  Fountain 
Sqtiare  West  Project.  Under  the  terms  of 
the  Anchor  Tenant  Lease,  Federated 
must  pay  CDG  $9,675,000  for  tenant 
improvements  to  the  portion  of  the 
Fountain  Sqxiare  West  Project  leased  by 
Federated,  hi  addition.  Federated  must 
pay  CDG  an  initial  rental  payment  of 
$2,100,000.  Following  CDG's 
assignment  of  the  Anchor  Tenant  Lease 
to  the  Partnership,  Federated  will  make 
the  aforementioned  rental  payments  to 
the  Partnership. 

(b)  The  Citys  Issuance  of  Bonds  (the 
City  Bonds).  On  May  15, 1996,  the  Qty 
issued  bonds  in  the  face  amount  of 
$10,225,000.  The  proceeds  of  the  Qty 
Bond  issue  were  transferred  by  the  Qty 
to  CDG  on  May  16, 1996.  Such  proceeds 
will  be  given  by  CDG  to  the  Partnership 
after  CE)G  assigns  its  long-term  groimd 
lease  with  the  Qty  (the  Qty  Lease)  ">  to 


^  On  October  19, 1095,  the  City  and  CDG  entered 
into  a  written  lease  of  the  property  comprising  the 
Fountain  Square  West  Project,  including  the  air 
rights,  for  a  basic  term  minimum  total  rental 
amount  of  $10,225,000 j>lus  certain  "percentage 
rent"  The  City  Lease  provides  that  while  the  City 
Bonds  are  outstanding,  the  annual  base  rent  will  be 
equal  to  the  Qty's  annual  repayment  obligation 
obligation  on  the  City  Bonds.  That  amount  is 
S827.567  (interest  only)  through  1996  and 
approximately  SI, 115,000  per  year  until  the  City 
Ekonds  are  repaid.  All  interest  and  principal  due  on 
the  Qty  Bonds  are  to  be  paid  off  in  2016,  which 
is  20  years  from  the  date  of  their  issuance.  After  the 
City  Boixls  are  repaid,  the  base  tent  tmdar  the  City 
Lease  will  be  SI  per  year. 

In  addition,  during  the  period  before  the  Qty 
Bonds  are  fully  repaid  (i.e.,  before  2016)  the  Qty 
Lease  provides  for  additional  aimual  r«it  of  3 
percent  of  the  gross  rents  received  dnring  the  year 
by  the  Partnership  in  excess  of  S3  million.  Although 
no  gross  rents  are  projected  during  the  initial  10 
yean  of  the  Fountain  Square  West  Project,  after  the 
City  Bonds  are  fully  paid,  the  City  Laeae  will 
provide  for  annual  rent  of  3  percent  of  gross  rents 
received  by  the  Pamership  dtiring  the  yeer. 

The  term  of  the  City  Lease  has  not  yet 
commenced  but  it  is  contingent  upon  whether  an 
office  building,  to  be  located  on  the  Fotmtain 
Square  West  site,  is  ever  constructed.  If  there  is  no 
office  building  constructed  within  45  years,  the  City 
Lease  will  expire,  provided,  however,  that  CDG  will 
have  two  additional  10  year  options  to  extend  such 
lease,  thereby  making  the  maximum  term  of  the 
Qty  Leese  65  years.  Assuming  the  office  building 
is  constructed  within  45  years,  the  City  Leese  wUl 


the  Partnership.  The  Qty  Bonds  will  be 
used  as  a  funding  source  for  the 
Fountain  Square  West  Project  and  Qiey 
must  be  repaid  to  the  Qty  with  interest 
over  a  period  of  twenty' years.  To  repay 
the  Qty.  CDG  has  negotiated  a  property 
tax  abatement  on  the  Fountain  Square 
West  Project  during  the  period  that  the 
Qty  Bonds  are  outstanding.  It  is 
intended  that  the  abatement  will  reduce 
the  Partnership's  cash  outflows  that 
would  be  required  to  pay  the  property 
taxes. 

8.  Thus,  based  upon  the  foregoing,  the 
Plans  and  CDG  will  make  a  total 
investment  in  the  Partnership  of  $8.5 
million.  As  additional  sources  of 
capital,  the  Partnership  will  receive  the 
$10,225,000  in  proceeds  from  the  Qty 
Bonds  that  have  been  issued  by  the  Qty 
and  the  $5.5  million  in  proceeds  from 
the  Partnership's  air  rights  lease  (the  Air 
Rights  Lease)  *  with  Fifth  lliird  (see  also 
Representation  13).  As  a  result,  the  total 
amotmt  available  to  the  Partnership  for 
construction  will  be  $24,225,000.  It  is 
represented  that  these  construction 
funds  will  be  greater  than  the  budgtftbd 
construction  costs  of  $24,045,000, 
which  include  a  "contingency  cushion" 
of  $3.5  milUon. 

9.  If.  however,  construction  costs 
exceed  the  budgeted  fimds  available  to 
CDG  for  the  construction  of  the 
Fovmtain  Square  West  Project,  it  is 
represented  that  there  are  several 
safeguards  in  place  which  may  obviate 


expire  after  a  term  of  65  years,  prtmded,  however, 
that  CDG  has  three,  additional  10  year  options  to 
extend  the  leese.  thereby  making  the  maximum 
term  of  the  Qty  Lease  95  years.  Aside  from  paying 
rent,  CDG  is  required  under  the  Cit)  Leese  to  pay 
all  utilities  and  real  estate  taxes  %ntii  respect  to  the 
property. 

■The  Air  Rights  Lease  was  entered  into  by  and 
between  CDG  and  Fifth  Third  on  September  7, 
1995.  It  permits  CDG  to  sublease  a  portion  of  the 
ground  comprising  the  Fountain  Square  W|^t  site, 
related  air  rights  and  exclusive  rights  to  20 
underground  parking  space*  to  Fifth  Third  for  a 
lump  sum  rental  of  $3.5  million.  Although  the 
initial  term  of  the  Air  Rights  Lease  is  45  years,  the 
lease  has  not  yet  commenced,  it  will  coindda  with 
the  term  of  the  City  Lease  and  is  similarly 
contingent  on  whether  Fifth  Third  ever  has  an 
office  building  constructed  on  the  subject  property. 
Assuming  the  office  building  is  constructed,  tlM 
initial  term  of  the  Air  Rights  Lease  will  be 
automatically  extended  to  65  years.  Afterwards,  the 
Air  Rights  Lease  may  be  extended  by  the  parties  for 
three  successive  10  year  periods,  thereby  making 
the  maximum  lease  term  95  years. 
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the  Trust's  responsibility  for  any  cost 
overruns.  In  this  regard,  CDG  has  posted 
a  letter  of  credit  with  the  City  in  the 
amount  of  $500,000  to  assure  the  Qty 
that  CDG  will  perform  its  obligations 
under  the  City  Lease  including  the 
Partnership's  obligation  to  construct  the 
Fountain  Square  West  Project.  In 
addition,  Warm  Brothers  Construction 
Company  fWarm)  and  Duke  Realty 
Investments.  Inc.  (Duke)  have  provided 
the  Qty  with  guarantees  with  respect  to 
the  completion  of  the  Foimtain  Sqiiare 
West  Project.'  Further,  the  Partnership 
Agreement  requires  CDG  to  provide 
additional  capital  in  excess  of 
$24,045,000.  CDG  may  exercise  this 
option  by  contributing'additional 
capital  or  by  selling  subordinate  equity 
in  the  Partnership  to  a  third  party.  Such 
equity  will  not  afiiact  the  Trust's 
preferred  return  or  percentage  of  cash 
flow  distributions  made  to  the  Trust 
described  in  Representation  10.  Only  if 
the  foregoing  safeguards  fail  to  provide 
sufficient  financing,  will  the  Trust  ever 
be  confronted  with  the  decision  on 
whether  to  make  additional 
contributions  to  the  Partnership  or  to 
remove  CDG  as  the  general  partner. 

After  construction  of  the  Fountain 
Square  West  Project  is  completed,  if 
CDG  determines  that  additional  capital 
is  needed  for  its  operations,  both  it  and 
the  Trust  may  make  additional 
contributions  in  accordance  with  their 
respective  cash  flow  allocations  as  set 
fortlr below  in  Representation  10.  If  the 
Trust  declines  to  make  its  share  of  the 
contributicHi,  CDG  may  lend  the  amount 
requested  to  the  Partnership. 

10.  The  Partnership  Agreement  states 
that  cash  flow  participation '°  will  be  as 
follows  and  will  be  paid  to  the  extent 
available  in  the  following  order  of 
priority: 

o  First  Tier:  Payment  of  interest  and 
principal  on  any  loan  from  CDG. 

o  Second  Tier:  Payment  of  a  9 
percent  preferred  return  to  the  Trust. 

o  Third  Tier:  Payment  of  a  9  j>ercent 
preferred  return  to  the  CDG.  *  > 


'  Although  flnanciai  information  for  Worni  U  not 
available,  it  ii  represented  that  u  of  November 
1996.  Dukfl  had  gross  revenues  of  over  $150 
million,  net  operating  income  of  over  $110  million, 
net  income  of  over  $42  million,  free  and  clear  cash 
flow  in  excaas  of  SIO  million,  a  stock  capitalization 
of  over  $1  billion  and  a  total  market  value  in  excess 
of  Sl.4  billion. 

■°The  Partnership  Agreement  defines  cash  flow 
for  any  fiscal  year  as  all  revenues  relating  to  such 
fiscal  year  received  by  the  Partnership  from  the 
operation  of  the  Fountain  Square  West  Project  less 
all  Partnership  cash  expenditures  of  any  kind  with 
respect  to  such  fiscal  year. 

'  >  The  Partnership  Agreement  states  that  the  9 
percent  preferred  return  for  both  the  Trust  and  CDG 
is  calculated  on  the  basis  of  capital  contributions, 
less  extraordinary  cash  flow  distributions  and 
liquidating  distributions. 


o  Fourth  Tier:  Any  remaining  cash 
flow  is  distributed  42.5  percent  to  the 
Trust  and  57.5  percent  to  CDG." 

The  applicant  represents  that  the  cash 
flow  participations  by  the  Trust  and 
CDG  were  determined  on  the  basis  of 
arm's  length  negotiations  between  the 
parties  over  a  period  of  several  months. 
The  applicant  also  represents  that  the 
percentages  reflect  many  factors, 
including  Ca)  the  efforts  by  CDG  to 
negotiate  the  Qty  Lease  (along  with 
financial  incentives  from  the  City),  (b) 
the  efforts  of  CDG  to  negotiate  the 
Anchor  Tenant  Lease  and  the 
assignment  of  that  lease  to  the 
Partnership,  (c)  the  efforts  by  CDG  to 
negotiate  the  Air  Rights  Lease  with  Fifth 
Third  and  the  assignment  of  that  lease 
to  the  Partnership,  (d)  the  responsibility 
of  CDG  for  cost  overruns  during 
construction  and  for  any  losses  of  the 
Partnership,  (e)  the  capital  contribution 
of  CDG,  and  (f)  the  preferred  return 
provided  to  the  Trust. 

11.  With  respect  to  investments  in  the 
Partnership,  it  is  represented  that  the 
Trust  and  SSGA  will  receive  the 
following  information  from  CDG: 

(a)  Within  120  days  after  the  end  of 
the  Partnership's  fiscal  year,  an 
imaudited  annual  report  containing  (1) 
a  balance  sheet  and  statements  of 
income.  Partners"  equity,  changes  in 
financial  position  and  cash  flow  for  the 
year  then  ended;  (2)  a  report  of  the 
activities  of  the  Partnership  during  the 
period  covered  by  the  report;  and  (3)  an 
itemization  of  any  payments  or  fees 
made  to  CEX^  or  any  related  party  or 
Etffiliate. 

(b)  Within  60  dajrs  of  the  end  of  each 
year,  an  appraisal  report  prepared  by  a 
qualified,  independent  appraiser,  of 
each  property  held  by  the  Partnership. 

(c)  Periodically  (but  not  less 
frequently  than  quarterly),  operating 
and  development  budgets  of  the 
Partnership  as  well  as  unaudited 
operations  and  financial  reports. 

In  addition,  Fifth  Third  will  furnish 
information  with  respect  to  the 
Partnership  to  the  Second  Fiduciaries  of 
Plans  investing  in  the  Trust  through 
annual  audited  financial  statements  of 
the  Trust,  prepared  by  independent, 
certified  public  accountants  and  in 
quarteriy  communications  setting  forth 
Partnership  financial  data.  SSGA  will 
also  receive  copies  of  this  information. 

12.  The  Partnership  may  be  dissolved 
upon  the  earlier  of  any  of  the  following 
events:  (a)  The  disposition  of  all  or 
substantially  all  of  the  assets  of  the 
Partnership,  as  determined  by  CDG  in 


"Remaining  cash  flow  will  be  calculated  twice 
a  year  as  of  June  30  and  September  30  and  will  be 
distributed  no  later  than  90  days  after  such  date*. 


its  sole  discretion,  and  the  receipt  of  the 
final  payment  of  the  purciiase  price  for 
the  retail  improvements  comprising  the 
Fountain  Square  West  Project  that  aoa 
owned  by  the  Partnership;  (b)  the 
unanimous  agreement  of  CDG  and  the 
Trust  to  terminate  and  dissolve  the 
Partnership;  (c)  the  withdrawal, 
expulsion,  adjudication  of  bankruptcy, 
insolvency,  dissolution  or  other 
cessation  of  CDG  to  exist  as  a  legal 
entity  unless  a  substitute  general  partner 
and  limited  partner  elect  to  continue  the 
business  of  the  Partnership:  or  (d) 
December  31,  2095  which  is  the 
expiration  of  the  Partnership. 

Upon  liquidation,  the  Partnership 
Agreement  provides  for  the  making  of  ' 
distributions  as  follows: 

o  First;  An  amount  necessary  to 
satisfy  any  reserve  for  contingent 
liabilities. 

o  Second:  Payment  of  interest  and 
prindpal  on  any  loan  fitim  QX^. 

o  Third:  Payment  to  the  Trust  for  any 
impaid  cimiulative  preferred  return. 

o  Fourth:  Payment  to  GDG  for  any 
unpaid  cimiulative  paid  retxim. 

o  Fifth:  Payment  to  the  Trust  and     ' 
CDG  in  the  ratio  of  their  respective 
capital  contributions  up  to  the  amount 
of  their  respective  capital  contributions. 

o  Sixth:  Balance  to  be  distributed 
42.5  percent  to  the  Trust  and  57.5 
percent  to  CDG. 

The  procedure  for  making  the 
liquidating  distributions  is  reflected  in  a 
report  of  the  Fountain  Square  West 
Project  that  was  prepared  by  Carey 
Leggett  Realty  Advisors  (CLRA)  of 
Columbus,  Ohio  on  January  15, 1996.  At 
the  time  of  liquidation,  CL^A  assimies 
that  that  the  sales  price  for  the  Fountain 
Square  West  Project  will  be  $16,989,000 
in  the  year  2008.  Of  that  amount,  the 
Trust  will  receive  $10,607,825  (or  62 
percent  of  the  sale  proceeds).  This 
amount  consists  of  $7  million  of 
returned  capital  stemming  from  the 
Trust's  initial  investment  and  42.5 
percent  of  the  balance  after  CDG 
receives  its  retxim  of  capital. 

13.  As  stated  above,  under  the 
proposed  development  plan  for  the 
Fountain  Square  West  Project,  CDG  will 
assign  the  Anchor  Tenant  Lease,  the 
Qty  Lease  and  the  Air  Rights  Lease  to 
the  Partnership.  The  Partnership  will 
construct  and  own  the  improvements  on 
that  portion  of  the  property  that  will 
house  the  Lazarus  Department  Store,  the 
specialty  retail  center  and  the 
undergroimd  parking  garage.  After 
construction,  the  Partnership  will 
manage  the  retail  portion  of  the 
Foimtain  Square  West  Project. 

The  proposed  development  plan  will 
permit  Fifth  Third  to  build  and  then 
own  the  office  tower  that  is 
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contemplated  for  construction  on  the 
Fountain  Square  West  site.  As  stated 
previously,  in  accordance  with  the 
provisions  of  the  Air  Rights  Lease,  Fifth 
Third  will  make  a  Ivunp  sum  paymoit 
to  the  Partnership  of  S3. 5  miUion  to 
sublease  a  portion  of  the  groimd  and 
related  air  rights  which  will  be  leased 
by  the  Partnership  from  the  Qty  as  well 
as  for  exclusive  rights  to  20  paridng 
spaces  at  Foimtain  Square  West.  In 
addition.  Fifth  Third  will  pay  the 
Partnership  $2  million  in  order  that  the 
Partnership  may  hire  a  construction 
company  (possibly,  an  affiliate  of  CDG) 
for  the  design  and  construction  of  the 
building  pad  to  supp<Hl  the  office  tower. 
The  total  $5.5  million  cost  for  the  air 
rights,  building  pad  and  parking  spaces 
will  be  paid  from  Fifth  Third's  corporate 
assets  and  none  of  the  cost  or  the  hitiue 
cost  of  constructing  the  office  tower  will 
come  from  the  Trust.  13 

14.  The  applicant  has  requested  an 
administrative  exemption  from  the 
Department  because  it  believes  the  use 
of  the  assets  of  the  Trust  in  a  manner 
n^ch  benefits  Fifth  Third  constitutes  a 
violation  of  the  Act  SpecificaUy,  the 
applicant  represents  that  the  investment 
by  the  Trust  in  the  Partnership  will  not 
only  enable  die  Partnership  to  develop 
the  retail  portion  of  the  Foimtain  Square 
West  Project,  but  it  will  alio  allow  Fifth 

■  Third  to  cause  the  office  tower  portion 
of  the  Project  to  be  constructed,  thereby 
enhancing  the  value  of  that  ptntion  of 
the  Project 

15.  Fifth  Third  has  appointed  SSGA 
of  Boston,  Massachusetts  to  serve  as  the 
independent  fiduciary  for  the  Trust  with 
respect  to  the  initial,  and  possibly, 
future  eqmty  investments  made  by  the 
Trust  to  the  Partnership.  In  this  regard. 
SSGA  will  monitor  and  protect  the 
rights  of  the  Trust  and  the  Plans 
investing  therein  to  the  extent  that  any 
actions  of  Fifth  Third  may  impact 
adversely  on  the  Partner^p. 
Specffically,  SSGA  will  determine 
whether  it  is  in  the  best  interest  of  the 
Trust  and  the  Plans  participating  therein 
to  make  the  initial  and  subsequent 
investm^ts  in  the  Partnership.  Also 
included  among  its  duties.  SSGA  will 
determine  whether  it  is  appropriate  for 


■*Under  the  Partnership  Agreeineat,  the  S3.S 
milUon  received  puTsiunt  to  the  Air  Rights  Lease 
U  to  be  treated  as  extraordinary  cash  flow  and 
•llac«l*d  between  CDG  and  the  Trust  in  accordance 
with  their  respective  cash  flow  allocations. 
However,  to  the  extent  that  the  proceeds  are  needed 
tat  conctniction  purposes,  such  funds  will  not  be 
diatributed  as  extraordinary  cash  flow.  As  for  the 
$2  nUllion  payment  for  the  building  pad.  it  is 
repreaented  that  such  amount  was  cpadfically 
eaimarkad  and  used  for  construction  puipoaaa  and 
that  thaie  is  no  provision  in  the  FartnanUp 
Agncmant  that  would  permit  tha  diatribntian  of 
any  paction  of  that  payment  to  the  Tbist  and  CDG. 


the  Trust  (a)  to  assign,  transfer,  pledge 
or  otherwise  encumber  its  interest  in  the 
Partnership  provided  the  Trust  obtains 
written  consent  &t>m  CDG;  (b)  to 
withdraw  as  a  limited  partner  from  the 
Partnership  or  to  withdraw  its  capital 
from  such  Partnership  provided  the 
Trust  obtains  the  written  consent  of 
CDG;  (c)  to  consent  to  the  sale  by  CDG 
of  substantially  all  of  the  assets  of  the 
Partnership  or  the  transfer  by  CDG  of  its 
interest  in  the  Partnership:  (d)  to 
contribute  to  the  Partnership  the 
amount  necessary  to  complete 
construction  of  the  Fountain  Square 
West  Project  and  to  require  that  CDG 
release  control  of  the  Partaeiship  to  an 
entity  designated  by  the  Trust,  if  CDG 
foils  to  provide  for  construction  cost 
overruns;  (e)  to  elect  to  continue  the 
Partnership  by  appointing  a  successor 
general  partner;  and  whether  (f)  the 
entity  designated  by  the  Trust  to  serve 
as  general  partner  is  appropriate  upon 
the  occiirrence  of  (d)  or  (e). 

16.  Mr.  H.  Peter  Norstrand,  Vice 
President  of  SSGA,  has  agreed  to 
imdertake  the  duties  of  the  independent 
fiduciary.  Mr.  Norstrand  represents  that 
he  has  over  25  years  of  experience  in 
commercial  real  estate  as  well  as 
considerable  experience  as  a  fiduciary 
under  the  Act.  Both  SSGA  and  Mr. 
Norstrand  represent  that  they 
understand  their  fiduciary  obligations 
and  acknowledge  that  they  are  acting  as 
a  fiduciary  with  respect  to  the  Trust 
Further,  neither  Mr.  Norstrand  nor 
SSGA  are  related  in  any  way  to  Fifth 
Third,  CDG  or  any  of  their  principals. 
Although  SSGA  is  compensated  by  Fifth 
TTiird,  it  has  derived  approximately 
0.00005  percent  of  its  gross  revenues 
from  Fifdi  Third  for  services  rendered  to 
date.  It  is  anticipated  that  for  any  year 
that  SSGA  is  retained  as  the 
independent  fiduciary  for  the  Trust  its 
compensation  for  these  services  will  be 
substantially  below  one  percent  of  its 
gross  revenues. 

17.  SSGA  represents  that  it  has — 

(a)  Reviewed  all  relevant  documents 
concerning  the  Fountain  Square  West 
Project,  including  but  not  limited  to.  the 
lease  and  sublease  agreements,  service 
agreements,  guaranties,  the  Partnership 
Agreement  and  the  exemption 
application. 

(b)  Obtained  and  reviewed 
indep>endent  economic  and  market 
reports  on  the  Cincinnati  ecomuny  and 
real  estate  markets.  Among  its  findings, 
SSGA  observes  that  forecasts  for  the 
Qty  are  uniformly  consistent  and  call 
for  slow  but  steady  growth. 

(c)  Performed  a  financial  analysis  of 
the  Fountain  Square  West  Project  by 
reviewing  the  January  1996  investment 
summary  prepared  for  Fifth  Third  by 


CLRA.  SSGA  states  that  it  has 
independently  replicated  CLRA's 
spreadsheets  and  tested  the  performance 
of  the  investment  under  various 
alternative  assumptions  as  well  as 
returns  for  the  Q^  Lease.  SSGA  has 
concluded  that  the  assimiptions  used  by 
CLRA  are  reasonable  and  in  some  cases, 
conservative. 

(d)  Reviewed  the  most  recent 
quarterly  and  annual  reports  for 
Federated  whose  Lazarus  Department 
Store  is  expected  to  anchor  the  Fountain 
Square  West  Project,  as  well  as 
investment  commentary  on  Federated  as 
published  by  Bloomberg.  SSGA  notes 
that  Federated  has  a  headquarters 
operation  in  the  Qty  and  states  that  the 
annual  rental  obligation  on  the  Lazarus 
Department  Store  will  represent  a  small 
fraction  of  Federated's  annual  gross 
income. 

(e)  Conducted,  through  Mr.  Norstrand. 
personal  interviews  with  representatives 
of  Fifth  Third,  CLRA  and  the  principals 
of  CDG  and  toured  the  development  site 
and  environs.  SSGA  has  concluded  that 
CDG  is  well-suited  to  develop  and 
manage  the  Fountain  Square  West 
Project 

18.  In  addition.  SSGA  has  analyzed 
the  risk  of  the  Foimtain  Square  West 
Project  in  the  context  of  "macro"  and 
"micro"  levels.  On  the  "macro"  level. 
SSGA  has  examined  the  development 
teem  who  will  construct,  leese  and 
manage  the  Fountain  Square  West 
Project.  Further,  SSGA  has  examined 
the  site  on  which  the  Fountain  Square 
West  Project  will  be  located  and  states 
that  the  property  is  perfectly  suited  for 
its  intmded  use.  Finally,  SSGA  has 
considered  pricing.  In  this  regard,  SSGA 
has  examined  "internal  rates  of 
return"  **  and  has  forecasted  returns 
ranging  between  11  percent  and  14 
percent  for  the  Trust's  proposed 
investment  These  projected  returns 
reflect  the  present  value  of  future 
streams  of  income  which  have  been 
based  upon  such  fectors  as  actual 
maiket  rents  negotiated  and 
assumptions  of  what  ftitilre  market  rents 
will  be.  In  contrast,  SSGA  notes  that  the 
returns  forecasted  for  the  Trust  by  CLRA 
range  from  9  perc»nt  to  14  percent" 


"The  internal  rate  of  return  is  the  rate  of  return 
on  invested  capital  that  is  generated  or  capable  of 
being  generated  within  an  investment  during  die 
period  of  ownership.  The  internal  rate  of  ratuzn  ia 
the  rate  of  profit  (or  loas)  or  a  measun  of 
performance.  It  is  calculated  by  finding  the 
discount  rate  that  equates  the  praaant  value  of 
future  cash  flo«vs  to  the  cost  of  the  investmanL  The 
calculation  of  the  internal  rata  of  return  takaa  into 
account  the  amount  of  the  Initial  invaatmant  caah 
flows  during  the  life  of  the  investmmt  and  the 
proceeds  firam  the  di^fwaitiaB  of  the  inveatmant, 

"Mora  apedfically,  SSGA  sutes  that  it  uaad  a 
thtae-atap  pracaaa  to  analyM  the  potential  return  on 
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Overall,  SSGA  believes  that  the  range 
of  expected  returns  for  the  investment 
are  comparable  to  the  range  of  retiims 
that  other  investors  might  expect  for  a 
similar  transaction.  Moreover,  because 
much  of  the  risk  has  been  taken  out  of 
the  proposed  Trust  investment  (e.g..  the 
City  has  made  a  $22  million  financial 
commitment  to  the  Project  and  the 
Anchor  Tenant  Lease  has  been  closed), 
SSGA  believes  that  any  investor  would 
find  these  returns  appropriate  regardless 
of  the  collateral  benefits  (e.g.,  the 
creation  of  jobs). '^ 

SSGA  does  not  view  the 
disproportionate  allocation  of  cash  flow 
between  CDG  and  the  Trust  as 
problematic.  SSGA  states  that  because 
QX^  is  not  only  committing  to 
contribute  capital  and  to  hoai  the 
responsibility  for  cost  overruns,  it  has 
also  mitigated  much  of  the  risks  of  the 
investment  by  negotiating  the  Anchor 
Tenant  Lease  as  well  as  entering  into 
arrangements  with  the  Qty.  These 
actions,  SSGA  believes,  would  seem  to 
justify  the  allocation  of  the  cash  flow. 

Chi  the  micro-level,  SSGA  states  that 
the  major  risk  factors  it  has  examined 
include  (a)  the  creditworthiness  of 
Federated  and  (b)  the  abUity  of  the 
Partnership  to  lease  certain 
"speculative"  space.  On  the  issue  of 
creditworthiness,  SSGA  believes  that 
Federated  will  perform  under  its  lease 
in  accordance  with  its  terms.  According 
to  SSGA,  the  Foimtain  Square  West 
Project  will  he  highly  visible  involving 
substantial  community  involvement. 
With  a  headquarters  operation  within 
sight  of  the  Fountain  Square  West 
Project.  SSGA  represents  that  Federated 
wiU  have  the  necessary  resources  to 
ensure  the  success  of  its  operation. 
SSGA  also  notes  that  since  Federated 
has  emerged  from  its  reorganization  as 
a  dominant  retailer,  its  rental 


iavmtmMiL  Fint  SSGA  repUcatad  tb«  tan  year  cash 
flow  foncasts  prepared  by  CLRA.  Second,  SSGA 
tastad  the  return*  undar  vahotu  alternative 
aaaumptions  (e.g.,  an  asaumption  of  lower  markai 
renta  or  hi^er  tenant  improvement  coats).  Third, 
SSGA  calculated  the  internal  rate  of  ratum  for  the 
Tniat  baaed  on  the  Partnership  distribution  protocol 
during  the  entire  term  of  the  investment.  This 
calculation,  according  to  SSGA,  includes  an 
aaaumption  of  a  laie  of  the  Fountain  Square  West 
Project  within  ten  years  baaed  on  an  "exit 
valuation."  The  exit  valuation  is  determined  by 
applying  a  capitalization  rate  to  the  eleventh  year 
focaoaatad  oat  opatating  iocoma  (laaa  aaaunwd 
sallii^costt). 

■*Sinca  a  major  portion  of  the  income  derived  by 
tha  Limited  Partner  is  generated  by  the  Anchor 
Taoant  Lease,  SSGA  sutes  that  the  rate  of  return  ia 
dependant  on  such  bctors  aa  the  division  of 
partnafship  cash  flow,  the  timing  of  the  initial 
investment,  market  rent,  lease-up  assumptions 
regarding  the  balance  of  the  retail  space  and  exit 
capitaUation  aaatimptions.  Thus,  in  SSGA's  view, 
the  ganaration  of  employnksnt  stamming  from  the 
Fountain  Square  West  Project  will  not  Impact  on 
tha  Trust's  intatnal  rate  of  return. 


obligations  at  Fountain  Square  West 
vrill  represent  a  small  fracticHi  of 
Federated's  gross  revenues. 

19.  With  respect  to  the  ability  of  the 
Partnership  to  lease  45,000  square  fiaet 
of  speculative  space,  SSGA  represents 
that  several  factors  suggest  that 
Fovmtain  Sqxiare  West  will  be  leased 
substantially  as  forecast  In  this  regard, 
SSGA  states  that  the  speciilative  space 
will  represent  less  than  3  percent  of  the 
downtown  inventory  and  that  forecasted 
rents  will  be  comparable  to  rents 
currently  being  achieved  in  the  market. 
In  addition,  SSGA  asserts  that  the  space 
will  afford  a  retailer  the  opportxinity  to 
be  in  a  new  facility  that  is  in  close 
proximity  to  a  popular  anchor  store 
having  the  latest  features  in  storefront 
design.  Fiuther,  SSGA  notes  that  the 
possibility  of  an  existing  store  presently 
on  the  complex  moving  to  an  adjacent 
parcel  and  the  likelihood  that  Fifth 
Third  will  develop  and  occupy  the 
office  toMrer  will  strengthen  Uie  site  as 

a  retail  core  and  provide  an  additional 
inducement  to  a  prospective  retailer. 

20.  SSGA  has  evaluated  how  the 
terms  of  the  proposed  transaction  will 
compare  with  the  terms  of  similar 
transactions  between  unrelated  parties. 
SSGA  notes  that  the  Fountain  Square 
West  Project  is  extremely  unique  in  the 
following  respects:  (a)  In  terms  of  City 
commitment.  SSGA  explains  that  the 
Qty  will  be  making  a  major  financial 
commitment  to  the  do%vntown  retail 
core  at  a  time  when  most  American 
mimicipalities  are  cutting  back;  (b)  in 
terms  of  location,  SSGA  observes  that 
few  American  cities  have  such  an 
appropriate  site  available  for 
development;  (c)  in  terms  of  risk,  SSGA 
believes  that  the  rate  of  return  to  the 
Trust  relative  to  investment  risk  is 
appropriate;  and  (d)  in  terms  of  the 
development  team,  SSGA  represents 
that  the  team  is  of  high  caliber.  In 
conclusion,  SSGA  states  that  the  terms 
of  the  Fountain  Square  West  Project  are 
comparable  to  the  terms  that  other 
investors  would  accept  if  they  were 
imrelated  parties. 

21.  In  stmmiary,  it  is  represented  that 
the  proposed  transaction  will  satisfy  the 
statutory  criteria  for  an  exemption 
imder  section  408(a)  of  the  Act  because: 

(a)  Each  Plan  investing  in  the  Trust 
will  have  total  assets  that  are  in  excess 
of  $50  million. 

(b)  No  Plan  that  purt^dses  units  in  the 
Trust  for  purposes  of  allowing  the  Trust 
to  invest  in  the  Partnership  wiU  have, 
immediately  after  the  purchase  of  such 
units,  more  than  5  percent  of  its  assets 
invested  in  the  Trust. 

(c)  The  decision  to  purchase 
additional  units  in  the  Trust  that  will 
allow  SSGA  to  make  the  initial  and  any 


subsequent  equity  contributions  to  the 
Partnership,  will  be  made  by  a  Second 
Fiduciary  which  is  independent  of  Fifth 
Third  and  its  affiliates  and  which  is  not 
SSGA. 

(d)  As  independent  fiduciary  for  the 
Trust,  SSGA  will  approve  and  monitor 
the  Trust's  investment  in  the 
Partnership. 

(e)  At  the  time  the  Partnership 
investment  is  made,  the  terms  of  the 
transaction  will  be  at  least  as  Cavorable 
to  each  Plan  participating  in  the  Trust 
as  those  obtainable  in  an  arm's  length 
transaction  with  an  unrelated  party. 

(f)  SSGA  and  the  Second  Fiduciary  of 
each  Plan  participating  in  the  Trust  will 
receive  initial  and  ongoing  disclosures 
concerning  the  Partnership. 

(g)  As  to  each  Plan  participating  in  the 
Trust,  the  total  fees  paid  to  Fifth  Third 
will  constitute  no  more  than 
"reasonable  compensation"  within  the 
meaning  of  section  408(b)(2)  of  the  Act. 

Notice  to  Interested  Persons 

Notice  of  the  proposed  exemption 
will  be  given  to  the  SSGA  as  well  as  the 
Second  Fiduciaries  of  Plans  investing  in 
the  Trust  within  10  days  of  the 
publication  of  the  notice  of  proposed 
exemption  in  the  Federal  Register. 
Notice  will  be  provided  to  SSGA  and 
each  Second  Fiduciary  by  first  class 
mail.  Notice  will  be  provided  to  active 
participants  in  the  Plans  by  posting  at 
local  unicm  halls  at  the  locations 
designated  for  member  notifications. 
The  notice  will  include  a  copy  of  the 
notice  of  proposed  exemption  as 
published  in  the  Federal  Register  as 
well  as  a  supplemental  statement,  as 
required,  pursuant  to  29  CFR 
2570.43(b)(2),  which  shall  inform 
interested  persons  of  their  right  to 
comment  on  and/or  to  request  a  hearing. 
Retirees  in  the  Plans  will  be  mailed  a 
statement  which  will  include  a  toll-free 
telephone  number  such  participants 
may  call  if  they  wish  to  obtain  a  copy 
of  Uie  proposed  exemption.  Comments 
and  requests  for  a  public  hearing  are 
due  within  40  days  of  the  publication  of 
the  notice  of  proposed  exemption  in  the 
Federal  Register. 

FOR  FURTHER  INFORMATKM  CONTACT:  Ms. 
Jan  D.  Broady  of  the  Department, 
telephone  (202)  219-8881.  (This  is  not 
a  toll-free  number.) 

United  States  Trust  Cooipany  of  New 
York  and  Certain  of  Its  AffiUates 
Located  in  New  York.  NY 

(Application  Nos.  D-10234  and  D-102351 

Proposed  Exemption 

The  Department  is  considering 
granting  an  exemption  under  the 
authority  of  sectitm  408(a)  of  the  Act 
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and  section  4975(c)(2)  of  the  Ckxle  and 
in  accordance  with  the  procedures  set 
forth  in  29  CFR  Part  2570.  Subpart  B  (55 
FR  32836, 32847.  August  10. 1990). 

SectioD  I — Proposed  Exempticm  for  In- 
Kind  TransfiBrB  of  Assets 

If  the  exemption  is  granted,  the 
restrictions  of  section  406(a)  and  406(b) 
of  the  Act  and  the  sanctions  resulting 
from  the  application  of  section  4975  of   - 
the  Code,  by  reason  of  section 
4975(c)(1)(A)  through  (F)  of  the  Code, 
shall  not  apply,  effective  as  of  May  31, 
1996,  to  the  in-ldnd  transfisr  to  any 
diversified  open-end  investment 
company  (the  Fund  or  Fimds)  registered 
imder  the  Investment  Company  Act  of 
1940  (the  ICA)  to  which  the  United 
States  Trust  Company  of  New  York  or 
any  of  its  affiliates  (collectively,  US 
Trust)  serves  as  investment  adviser  and 
may  provide  other  services  (i.e. 
"Secondary  Services"  as  defined  in 
Section  IH^)  below),  of  the  assets  of 
various  employee  benefit  plans  (the 
Plan  or  Plans)  that  are  either  held  in 
certain  collective  investment  funds  (the 
CIF  or  CIFs)  maintained  by  US  Trust  or 
otherwise  held  by  US  Trust  as  trustee, 
investment  manager,  or  in  any  other 
capacity  as  fiduciary  on  behalf  of  the 
Plans,  in  exchange  for  shares  of  such 
Funds;  provided  that  the  following 
conditions  are  met: 

(a)  A  fiduciary  (the  Second  Fiduciary) 
who  is  acting  on  behalf  of  each  affected 
Plan  and  who  is  independent  of  and 
imrelated  to  US  Trust,  'as  defined  in 
Section  111(g)  below,  receives  advance 
written  notice  of  the  in-kind  transfer  of 
assets  of  the  Plans  or  the  QFs  in 
exchange  for  shares  of  the  Fimd  and  the 
disclosures  described  in  Section  11(f) 
below. 

(b)  On  the  basis  of  the  information 
described  in  Section  11(f)  below,  the 
Second  Fiduciary  authorizes  in  writing 
the  in-kind  transfer  of  OF  or  Plan  assets 
in  exchange  for  shares  of  the  Fimds,  the 
investment  of  such  assets  in 
corresponding  portfolios  of  the  Funds, 
and  the  fees  received  by  US  Trust  in 
connection  with  its  services  to  the 
Fund.  Such  authorization  by  the  Seccmd 
Fiduciary  is  to  be  consistent  with  the 
responsibilities,  obligations,  and  duties 
imposed  on  fiduciaries  by  Part  4  of  Title 
I  of  the  Act. 

(c)  No  sales  commissions  are  paid  by 
the  Plans  in  connection  with  the  in-kind 
transfars  of  CIF  or  Plan  assets  in 
exchange  for  shares  of  the  Fimds. 

(d)  Ail  or  a  pro  rata  portion  of  the 
assets  of  the  Plans  held  in  the  QFs  or 
all  or  a  pro  rata  portion  of  the  assets  of 
the  Plans  held  b^  US  Trust  in  any 
capacities  as  fiduciary  on  behalf  of  such 
Plans  are  transfaned  in-ldnd  to  the 


Funds  in  exchange  for  shares  of  such 
Fimds.  Notwithitfanding  the  foregoing, 
solely  for  purposes  of  this  paragraph  (d), 
assets  of  the  401  (k)  Plan  and  ESOP  of 
United  States  Trust  Company  of  New 
York  and  Affiliated  Companies  (theUST 
DC  Plan)  held  by  US  Trust  as  trustee 
and  allocated  to  the  U.S.  Government 
Short/Intermediate  Term  Investment 
Fund  shall  be  treated  as  assets  held  in 
a  OF. 

(e)  The  Plans  or  the  CIFs  receive 
shares  of  the  Funds  that  have  a  total  net 
asset  value  equal  in  value  to  the  assets 
of  the  Plans  or  the  CIFs  exchanged  for 
such  shares  on  the  date  of  transfer. 

(f)  With  respect  to  any  in-ldnd  transfer 
of  OF  assets  to  a  Fund,  each  Plan 
receives  shares  of  a  Fund  which  have  a 
total  net  asset  value  that  is  equal  to  the 
value  of  the  Plan's  pro  rata  share  of  the 
assets  of  the  corresponding  CIF  on  the 
date  of  the  transfer,  based  on  the  current 
market  value  of  the  CIF's  assets,  as 
determined  in  a  single  valuation 
performed  in  the  same  manner  as  of  the 
close  of  the  same  business  day  with 
respect  to  all  such  Plans  participating  in 
the  transaction  on  such  day,  using 
independent  sources  in  accordance  with 
the  procedures  set  forth  in  Rule  17a- 
7(b)  under  the  ICA  (Rule  17a-7)  for  the 
valuation  of  such  assets.  Such 
procedures  must  require  that  all 
sedUrities  for  which  a  current  market 
price  cannot  be  obtained  by  reference  to 
the  last  sale  price  for  transactions 
reported  on  a  recognized  securities 
exchange  or  NASDAQ  be  valued  based 
on  an  average  of  the  highest  current 
independent  bid  and  lowest  current 
independent  offer,  as  of  the  close  of 
business  on  the  last  business  day  prior 
to  the  in-ldnd  transfers,  determined  on 
the  basis  of  reasonable  inquiry  bom  at 
least  three  sources  that  are  broker- 
dealers  or  pricing  services  independent 
of  US  Trust. 

(g)  (1)  Not  later  than  thirty  (30)  days 
after  completion  of  each  in-ldnd  transfer 
of  CIF  or  Plan  assets  in  exchange  for 
shares  of  the  Funds  (except  for  certain 
transactions  described  in  paragraph 
(g)(2)  below),  US  Trust  sends  by  regular 
mail  to  the  Second  Fiduciary,  a  written 
confirmation  containing: 

(i)  the  identity  of  eacn  of  the  assets 
that  was  valued  for  purposes  of  the 
transaction  in  accordance  with  Rule 
17a-7(b)(4)  under  the  ICA; 

(ii)  the  price  of  each  of  the  assets 
involved  in  the  transaction;  and 

(iii)  the  identity  of  each  pricing 
service  or  market  maker  consulted  in 
determining  the  value  of  such  assets; 

(2)  For  the  in-ldnd  transfw  of  OF 
assets  to  the  Funds  which  oocurred  on 
June  28  and  July  31, 1996.  the  written 
confinnations  described  above  in 


paragraph  (g)(1)  were  made  by  US  Trust 
to  all  Second  Fiduciaries  of  the 
appropriate  Plans  by  October  15, 1996. 

Ox)  For  all  in-kind  transfers  of  OF 
assets,  US  Trust  sends  by  regular  mail 
to  the  Second  Fiduciary,  no  later  than 
ninety  (90)  days  after  completion  of  the 
asset  transfer  made  in  exchange  for 
shares  of  the  Funds,  a  written 
confirmation  containing: 

(1)  the  number  of  CIF  units  held  by 
each  afiiected  Plan  immediately  before 
the  in-kind  transfer,  the  related  per  unit 
value,  and  the  aggregate  dollar  value  of 
the  units  transferred;  and 

(2)  the  number  of  shares  in  the  Funds 
that  are  held  by  each  afiiacted  Plan 
following  the  in-kind  transfer,  the 
related  per  share  net  asset  value,  and  the 
aggregate  dollar  value  of  the  shares 
received. 

(i)  The  conditions  set  forth  in 
paragraphs  (d).  (e),  (f).  (o).  (p),  and  (q) 
of  Section  II  below  are  satisfied. 

Section  II — Proposed  Exen^>ti(Hl  for 
Receipt  of  Fees  From  Funds 

If  the  exemption  is  granted,  the 
restrictions  of  section  406(a)  and  secticm 
406(b)  of  the  Act  and  the  sanctions 
resulting  from  the  application  of  section 
4975  of  the  Code,  by  reason  of  section 
4975(c)(1)  (A)  through  (F)  of  the  Code 
shall  not  apply,  effective  as  of  June  30, 
1996,  to  the  receipt  of  fees  by  US  Trust 
from  the  Funds  for  acting  as  the 
investment  adviser  for  the  Funds  as  well 
as  for  acting  as  the  custodian,  transfer 
agent,  sub-administrator  or  for 
providing  other  "Secondary  Services" 
(as  defined  in  Section  ni(h)  below)  to 
the  Funds  in  connection  with  the 
investment  in  the  Funds  by  Plans  for    . 
which  US  Trust  acts  as  a  fiduciary 
(Client  Plans),  other  than  Plans 
established  and  maintained  by  US  Trust 
for  the  benefit  of  its  employees  and  their 
beneficiaries  (Bank  Plans),  provided  that 
the  following  conditions  are  met: 

(a)  No  sales  commissions  are  paid  by 
the  Client  Plans  in  connection  with 
purchases  or  sales  of  shares  of  the 
Funds  and  no  redemption  fees  are  paid 
in  connection  with  the  sale  of  such 
shares  by  the  Plans  to  the  Funds. 

(b)  The  price  paid  or  received  by  the 
CUent  Plans  for  shares  in  the  Funds  is 
the  net  asset  value  per  share,  as  defined 
in  Section  in(e),  at  the  time  of  the 
transaction  and  is  the  same  price  which 
would  have  been  paid  or  received  for 
the  shares  by  any  other  investor  at  that 
time. 

(c)  Neither  US  Trust  nor  any  affiliate 
(including  officers,  directors  and  other 
persons,  as  defined  in  Section  111(b) 
below)  purchases  from  or  sells  to  the 
Client  Plans  any  shares  of  the  Funds. 
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(d)  For  eadi  Client  Plan,  the 
combined  total  of  all  fees  received  by 
US  Trust  for  the  provision  of  services  to 
the  Client  Plan,  and  in  connection  with 
the  provision  of  services  to  any  of  the 
Funds  in  which  the  Plan  may  invest,  are 
not  in  excess  of  "reasonable 
compensation"  within  the  meaning  of 
section  408(b)(2)  of  the  Act. 

(e)  US  Trust  or  an  affiliate  does  not 
receive  any  fees  payable,  pursuant  to 
Rule  12b-l  under  the  ICA  (the  12b-l 
Fees)  in  connection  with  the 
transactions. 

(f)  The  Second  Fiduciary  who  is 
acting  on  behalf  of  a  Client  Plan  receives 
in  advance  of  the  investment  by  a  Plan 
in  any  of  the  Funds  a  full  and  detailed 
written  disclosure  of  information 
concerning  such  Fund  including,  but 
not  limited  to: 

(1)  a  current  prospectus  for  each 
portfolio  of  each  of  the  Funds  in  which 
such  Client  Plan  is  considering 
investing; 

(2)  a  statement  describing  the  fees  for 
investment  management,  investment 
advisory,  or  other  similar  services,  any 
fees  for  Secondary  Services,  as  defined 
in  Section  111(h)  below,  and  all  other 
fees  to  be  charged  to  or  paid  by  the 
Client  Plan  and  by  such  Fiinds  to  US 
Trust,  including  the  natvire  and  extent  of 
any  differential  between  the  rates  of 
such  fees; 

(3)  the  reasons  why  US  Trust  may 
consider  such  investment  to  be 
appropriate  for  the  Client  Plan; 

C4)  a  statement  describing  whether 
there  are  any  limitations  applicable  to 
US  Trust  with  respect  to  which  assets  of 
a  Client  Plan  may  be  invested  in  the 
Funds,  and,  if  so,  the  nature  of  such 
limitations;  and 

(5)  upon  request  of  the  Second 
Fiduciary,  a  copy  of  the  proposed 
exemption  and/or  a  copy  of  the  final 
exemption. 

(g)  On  the  basis  of  the  information 
described  in  Section  n(f)  above,  the 
Second  Fiduciary  authorizes  in  writing 
the  investment  of  assets  of  the  Client 
Plan  in  shares  of  the  Fimd  and  the  fees 
to  be  paid  to  US  Trust  in  connection 
with  its  services  to  the  Funds.  The 
authorization  made  by  the  Second 
Fiduciary  must  be  consistent  writh  the 
duties,  responsibihties  and  obligations 
imposed  on  fiduciaries  by  Part  4  of  Title 
I  of  the  Act. 

(h)  The  authorization  described  above 
in  Section  n(g)  is  terminable  at  will  by 
the  Second  Fiduciary  of  a  Client  Plan, 
without  penalty  to  such  Plan,  upon 
receipt  by  US  Trust  of  written  notice  of 
termination.  Such  termination  will  be 
effected  by  US  Trust  selling  the  shares 
of  the  Fund  held  by  the  affected  Client 
Plan  within  one  business  day  following 


receipt  by  US  Trust  of  the  termination 
form  (the  Termination  Form),  as  defined 
in  Section  Ill(i)  below,  or  any  othw 
written  notice  of  termination;  provided 
that  if,  due  to  circumstances  beyond  the 
ctmtrol  of  US  Trust,  the  sale  cannot  be 
executed  within  one  business  day,  US 
Trust  shall  have  one  additional  business 
day  to  complete  such  sale. 

(i)  Each  Client  Plan  receives  a  credit, 
either  through  cash  or,  if  applicable,  the 
piirchaae  of  additional  shares  of  the 
Fimds,  pursuant  to  an  annual  election, 
which  may  be  revoked  at  any  time, 
made  by  the  Client  Plan,  of  such  Plan's 
proportionate  share  of  all  investment 
advisory  fees  charged  to  the  Funds  by 
US  Trust,  including  any  investment 
advisory  fees  paid  by  US  Trust  to  third 
party  sub-advisers,  within  not  more 
than  one  business  day  after  the  receipt 
of  such  fees  by  US  Trust.  The  crediting 
of  all  such  fees  to  the  Client  Plans  by  US 
Trust  is  audited  by  an  independent 
accounting  firm  on  at  least  an  annual 
basis  to  verify  the  proper  crediting  of 
the  fees  to  each  CUent  Plan. 

(])  In  the  event  of  an  increase  in  the 
rate  of  any  fees  paid  by  the  Funds  to  US 
Trust  regarding  any  investment 
management  services,  investment 
advisory  services,  or  fees  for  similar 
services  that  US  Trust  pi^ovides  to  the 
Fimds  over  an  existing  rate  for  such 
services  that  had  been  authorized  by  a 
Second  Fiduciary,  in  accordance  with 
Section  11(g),  US  Trust  will,  at  least 
thirty  (30)  days  in  advance  of  the 
implementation  of  such  increase, 
provide  a  written  notice  (separate  from 
the  Fund  prospectus)  to  the  Second 
Fiduciary  of  each  of  the  Client  Plans 
invested  in  a  Fund  which  is  increasing 
such  fees. 

(k)  In  the  event  of  an  addition  of  a 
Secondary  Service,  as  defined  in 
Section  in(h)  below,  provided  by  US 
Trust  to  the  Fund  for  which  a  fee  is 
charged  or  an  increase  in  the  rate  of  any 
fee  paid  by  the  Funds  to  US  Trust  for 
any  Secondary  Service  that  results 
either  from  an  increase  in  the  rate  of 
such  fee  or  bam  the  decrease  in  the 
number  or  kind  of  services  performed 
by  US  Trust  for  such  fee  over  an  existing 
rate  for  such  Secondary  Service  which 
had  been  authorized  by  the  Second 
Fiduciary  of  a  Client  Plan,  in 
accordance  with  Section  11(g),  US  Trust 
will  at  least  thirty  (30)  days  in  advance 
of  the  implementation  of  such 
additional  service  for  which  a  fee  is 
charged  or  fee  increase,  provide  a 
written  notice  (separate  from  the  Fund 
prospectus)  to  the  Second  Fiduciary  of 
each  of  the  Client  Plans  invested  in  a 
Fund  which  is  adding  a  service  or 
increasing  fees.  Such  notice  shall  be 


accompanied  by  the  Tannination  Form, 
as  defined  in  Section  in(i)  below. 

(1)  The  Second  Fiduciary  is  supplied 
with  a  Termination  Form  at  the  times 
specified  in  paragraphs  (k),  (1),  and  (m) 
of  this  Section  II,  which  expressly 
provides  an  election  to  terminate  the 
authorization,  described  above  in 
Section  n(g),  with  instructions  regarding 
the  use  of  such  Termination  Form 
including  statements  that: 

(1)  The  authorization  is  terminable  at 
will  by  any  of  the  Client  Plans,  without 
penalty  to  such  Plans.  Such  termination 
will  be  effected  by  US  Trust  selling  the 
shares  of  the  Fund  held  by  the  Client 
Plans  requesting  termination  within  one 
business  day  following  receipt  by  US 
Trust,  either  by  mail,  hand  delivery, 
fecsimile,  or  other  available  means  at 
the  option  of  the  Second  Fiduciary,  of 
the  Termination  Form  or  any  other 
written  notice  of  termination;  provided 
that  if,  due  to  circumstances  beyond  the 
control  of  US  Trust,  the  sale  of  shares 
of  such  Chent  Plans  cannot  be  executed 
within  one  business  day,  US  Trust  shall 
have  one  additional  business  day  to 
complete  such  sale;  and 

(2)  Failure  by  the  Second  Fiduciary  to 
retimi  the  Termination  Form  on  behalf 
of  a  Client  Plan  will  be  deemed  to  be  an 
approval  of  the  additional  Secondary 
Service  for  which  a  fee  is  charged  or 
increase  in  the  rate  of  any  fees,  if  such 
Termination  Form  is  supplied  pursuant 
to  paragraphs  (k)  and  (1)  of  this  section 
n,  and  will  result  in  the  continuation  of 
the  authorization,  as  described  in 
Section  11(g),  of  US  Trust  to  engage  in 
the  transactions  on  behalf  of  such  Client 
Plan. 

(m)  The  Second  Fiduciary  is  supplied 
with  a  Termination  Form,  annually 
during  the  first  quarter  of  each  calendar 
year,  beginning  with  the  first  quarter  of 
the  calendar  year  that  begins  after  the 
date  the  grant  of  this  proposed 
exemption  is  pubUshed  in  the  Federal 
Register  and  continuing  for  each 
calendar  year  thereafter;  provided  that 
the  Termination  Form  need  not  be 
supplied  to  the  Second  Fiduciary, 
pursuant  to  this  paragraph  (m),  sooner 
than  six  months  after  a  Termination 
Form  is  supplied  pursuant  to  Section 
II(k)  and  (1),  except  to  the  extent 
required  by  such  paragraphs  to  disclose 
an  additional  Secondary  Service  for 
which  a  fee  is  charged  or  an  increase  in 
fees. 

(n)(l)  With  respect  to  each  of  the 
Funds  in  which  a  Client  Plan  invests, 
US  Trust  will  provide  the  Second 
Fiduciary  of  such  Plan: 

(A)  at  least  annually  with  a  copy  of  an 
updated  prospectus  of  such  Fund; 

(B)  upon  the  request  of  such  Second 
Fiduciary,  with  a  report  or  statement 
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(which  may  take  the  fonn  of  the  most 
recent  financial  report,  the  current 
statement  of  additional  information,  or 
some  other  written  statement)  which 
contains  a  description  of  all  fees  paid  by 
the  Fund  to  US  Triist;  and 

(2)  With  respect  to  eadi  of  the  Funds 
in  which  a  Client  Plan  invests,  in  the 
event  such  Fund  places  brokerage 
transactions  with  US  Trust,  US  Trust 
will  provide  the  Second  Fiduciary  of 
such  Plan  at  least  annually  with  a 
statement  specifying: 

(A)  the  total,  expressed  in  dollars, 
brokerage  commissions  of  each  Fimd's 
investment  portfolio  that  are  paid  to  US 
Thist  by  sudi  Fund; 

(B)  the  total,  expressed  in  dollars,  of 
brokerage  commissions  of  each  Fund's 
investment  portfolio  that  are  paid  by 
such  Fund  to  brokerage  firms  unrelated 
to  US  Trust; 

(C)  the  average  brokerage 
commissions  per  share,  expressed  as 
cents  per  share,  paid  to  US  Trust  by 
each  portfolio  of  a  Fund;  and 

(D)  the  average  brokerage 
commissions  per  share,  expressed  as 
cents  per  share,  paid  by  each  portfoUo 
of  a  Fund  to  brokerage  firms  imrelated 
to  US  Trust. 

(0)  All  dealings  between  the  Client 
Plans  and  any  of  the  Funds  are  on  a 
basis  no  less  favorable  to  such  Plans 
than  dealings  between  the  Fimds  and 
other  shareholders  holding  the  same 
class  of  shares  as  the  Plans. 

(p)  US  Trust  maintains  for  a  period  of 
six  (6)  years  the  records  necessary  to 
enable  the  persons,  as  described  in 
Section  II(q)  below,  to  determine 
whether  the  conditions  of  the 
exemption  have  been  met,  except  that: 

(1)  a  prohibited  transaction  will  not 
be  considered  to  have  occurred  if,  due 
to  circimistances  beyond  the  control  of 
US  Trust,  the  records  are  lost  or 
destroyed  prior  to  the  end  of  the  six  (6)- 
year  period,  and 

(2)  no  party  in  interest,  other  than  US 
Trust,  shall  be  subject  to  the  dvil 
penalty  that  may  he  assessed  imder 
section  502(i)  of  the  Act,  or  to  the  taxes 
imposed  by  section  4975(a)  and  (b)  of 
the  Code,  if  the  records  are  not 
maintained,  or  are  not  available  for 
examination  as  required  by  Section  II(q) 
below. 

(q)(l)  Except  as  provided  in  Section 
n(q)(2)  and  notwithstanding  any 
provisions  of  Section  504(a)(2)  and  (b) 
of  the  Act,  the  records  referred  to  in 
Section  n(p)  above  are  imconditionally 
available  at  their  customary  location  for 
examination  during  normai  business 
hours  by 

(i)  Any  duly  authorized  employee  or 
representative  of  the  Department  or  the 
Internal  Revenue  Service; 


(ii)  Any  fiduciary  of  each  of  the  Plans 
who  has  authority  to  acquire  or  dispose 
of  shares  of  any  of  the  Funds  owned  by 
such  a  Plan,  or  any  duly  authorized 
employee  or  representative  of  such 
fiduciary;  and 

(iii)  Any  participant  or  beneficiary  of 
the  Plans  or  duly  authorized  employee 
or  repres«itative  of  such  participant  or 
beneficiary; 

(2)  None  of  the  persons  described  in 
paragraph  (q)(l)(ii)  and  (q)(l)(iii)  of 
Section  II  sl^Il  be  authorized  to 
examine  trade  secrets  of  US  Trust,  or 
commercial  or  financial  information 
which  is  privileged  or  confidential. 

SectioD  III-^)efiniti(Hi8 

For  purposes  of  this  proposed 
exemption, 

(a)  The  term  "US  Trust"  means  the 
United  States  Trust  Company  of  New 
York  and  an  affiUate,  as  defined  in 
Section  in(b)(l). 

(b)  An  "affiliate"  of  a  person  includes: 

(1)  Any  person  directly  or  indirectly 
through  one  or  more  intermediaries, 
controlling,  controlled  by,  or  under 
common  control  with  the  person; 

(2)  any  oflBcer,  director,  employee, 
relative,  or  partner  in  any  such  person; 
and 

(3)  Any  corporation  or  partnership  of 
which  such  person  is  an  officer, 
director,  partner,  or  employee. 

(c)  The  term  "control"  means  the 
power  to  exercise  a  controlling 
influence  over  the  management  or 
pohcies  of  a  person  other  than  an 
individual. 

(d)  The  term  "Fund  or  Fimds"  means 
any  divereified  open-end  investment 
company  or  companies  registered  under 
the  ICA  for  which  US  Trust  serves  as 
investment  adviser,  and  may  also 
provide  custodial  or  other  services  as 
approved  by  such  Funds. 

(e)  The  term,  "net  asset  value"  means 
the  amount  for  purposes  of  pricing  all 
purchases  and  sales  calciilated  by 
dividing  the  value  of  all  securities, 
determined  by  a  method  as  set  forth  in 
a  Fimd's  prospectus  and  statement  of 
additional  information,  and  other  assets 
belonging  to  each  of  the  portfolios  in 
such  Fund,  less  the  Uabilities  charged  to 
each  portfoUo.  by  the  number  of 
outstanding  shares. 

(f)  The  term,  "relative,"  means  a 
"relative"  as  that  term  is  defined  in 
section  3(15)  of  the  Act  (or  a  "member 
of  the  family"  as  that  term  is  defined  in 
section  4975(e)(6)  of  the  Code),  or  a 
brother,  a  sister,  or  a  spouse  of  a  brother 
or  a  sister. 

(g)  The  term.  "Second  Fiduciary." 
means  a  fiduciary  of  a  plan  who  is 
independent  of  and  unrelated  to  US 
Trust  For  purposes  of  this  proposed 


exemption,  the  Second  Fiduciary  will 
not  be  deemed  to  be  independent  of  and 
unrelated  to  US  Trust  if: 

(1)  Such  Second  Fiduciaiy  directly  or 
indirectly  controls,  is  controlled  by,  or 
is  under  common  control  with  US  Trust; 

(2)  Such  Second  Fiduciary,  or  any 
officer,  director,  partner,  employee,  or 
relative  of  such  Second  Fiduciary  is  an 
officer,  director,  partner,  or  employee  of 
US  Trust  (or  is  a  relative  of  such 
persons); 

(3)  Such  Second  Fiduciary  directly  or 
indirectly  receives  any  compensation  or 
other  consideration  for  his  or  her  own 
personal  account  in  connection  with 
any  transaction  described  in  this 
pi^posed  exemption;  provided, 
however,  that  with  respect  to  the  Bank 
Plans,  the  Second  Fiduciary  may  receive 
compensation  from  US  Truist  in 
connection  with  the  transactions 
contemplated  herein,  but  the  amount  or 
payment  of  such  compensation  may  not 
be  contingent  upon  or  be  in  any  way 
affocted  by  the  Second  Fiduciary's 
ultimate  decision  regarding  whether  the 
Bank  Plans  participate  in  the 
transactions. 

With  the  exception  of  the  Bank  Plans, 
if  an  officer,  director,  partner,  or 
employee  of  US  Trust  (or  a  relative  of 
such  persons),  is  a  director  of  such 
Second  Fiduciaiy,  and  if  he  or  she 
abstains  from  participation  in  (i)  the 
choice  of  the  Plan's  investment 
manager/advisor,  (ii)  the  approval  of 
any  purchase  ca  sale  by  the  Plan  of 
shares  of  the  Funds,  and  (iii)  the 
approval  of  any  change  of  fees  charged 
to  or  paid  by  the  Plan,  in  connection 
with  any  of  the  transactions  described 
in  sections  I  and  II  above,  then  Section 
in(g)(2)  above  shall  not  apply. 

(E)  The  term,  "Secondary  Service." 
means  a  service,  other  than  an 
investment  management,  investment 
advisory,  or  similar  service,  which  is 
provided  by  US  Trust  to  the  Funds, 
including  but  not  limited  to  custodial, 
accounting,  administrative,  or  any  other 
service.  However,  for  purposes  of 
Section  II(k),  the  term  "Secondary 
Service"  does  not  include  any  brokerage 
services  provided  by  US  Trust  to  the 
Funds. 

(i)  The  term  "Termination  Form," 
means  the  form  supplied  to  the  Second 
Fiduciary,  at  the  times  specified  in 
paragraphs  (k),  (1),  and  (m)  of  Section  II 
above,  which  expressly  provides  an 
election  to  the  Second  Fiduciary  to 
terminate  on  behalf  of  the  Plans  the   . 
authorization,  described  in  Section  11(g). 
Such  Termination  Form  may  be  used  at 
will  by  the  Second  Fiduciary  to 
terminate  such  authorization  vdthout 
penalty  to  the  Plans  and  to  notify  US 
Trust  in  writing  to  effect  such 
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tenninaticHr  by  selling  the  shares  of  the 
Fund  held  by  the  Plans  requesting 
termination  within  one  business  day 
following  receipt  by  US  Trust,  either  by 
mail,  hand  delivery,  facsimile,  or  other 
available  means  at  the  option  of  the 
Second  Fiduciazy,  of  written  notice  of 
such  request  for  termination;  provided 
that  if.  due  to  drcunistances  beyond  the 
control  of  US  Trust,  the  sale  cannot  be 
executed  within  one  business  day.  US 
Trust  shall  have  one  additional  business 
day  to  complete  such  sale. 

(j)  The  term  "UST  DB  Plan"  means 
the  Employees'  Retirement  Plan  of 
United  States  Trust  Company  of  New 
York  and  Affiliated  Companies. 

(k)  The  term  "UST  DC  Plan"  means 
the  401  (k)  Plan  and  ESOP  of  United 
States  Trust  Company  of  New  York  and 
Affiliated  Companies. 

(1)  The  term  "Bank  Plan"  means  the 
UST  DB  Plan  and  the  UST  DC  Plan. 
EFFECTIVE  DATE:  This  proposed 
exemption,  if  granted,  will  be  efiiective 
as  of  May  31. 1996,  for  transactions 
described  in  Section  I.  and  Jime  30. 
1996,  for  transactions  described  in 
SecticmD. 


Simmury  irfFacts  and  Kepi 

1.  US  Trust.  UST  New  York,  a  wholly- 
owned  subsidiary  of  U.S.  Trust 
Corporation,  is  a  New  York-chartered 
bank  and  trust  company.  UST  New  Yorit 
provides  trust  and  banking  services  to 
individuals,  corporation,  and 
institutions  both  nationally  and 
intemationaUy.  UST  New  York  serves  as 
trustee,  investment  manager,  and/or 
custodian  to  the  Plans  described  below 
and  as  investment  adviser  to  oectain  of 
the  Funds.  As  of  December  31, 1995. 
UST  New  York  had  total  assets  under 
management  of  approximately  $40 
billion. 

United  States  Trust  Company  of  the 
Pacific  Northwest  (UST  Pacific)  is  a 
limited  purpose  non-depository  trust 
company  chartered  in  Oregon  and  is 
also  a  subsidiary  of  U.S.  Trust 
Cor{>oration.  UST  Pacific  serves  as 
investment  adviser  to  certain  of  the 
Funds. 

Other  Affiliates  of  UST  New  York  that 
may  offer  shares  of  the  Fimds  to  their 
fiduciary  customers,  but  which  did  not 
have  custmner  assets  invested  in  the 
converting  QFs,  are  included  herein 
solely  with  respect  to  the  fee  rebate  and 
"negative  consent"  procedure  described 
below  for  future  fee  changes.  These 
entities  include  certain  national  banks, 
such  as  U.S.  Trust  Company  of 
California.  HJi.,  and  U.S.  Trust 
Company  of  Texas,  N.A.,  as  well  as 
certain  state-chartered  banks,  such  as 
U.S.  Trust  Q»n{>any  of  Connecticut, 
U.S.  Trust  Company  of  Florida  Savings 


Bank,  and  U.S.  Trust  Company  of  New 
Jersey. 

2.  The  Plans.  The  Plans  (i.e.  the  Client 
Plans  and  the  Bank  Plans)  presently 
consist  of  retirement  plans  qualified 
under  section  401(a)  of  the  Code  fw 
which  US  Tnist  serves  as  a  tnistee  or 
investment  fiduciary.  These  Plans  are 
considered  "pension  plans"  under 
section  3(2)  of  the  Act.  However.  US 
Trust  requests  that  the  proposed 
exemption  apply  to  any  "employee 
benefit  plan",  within  the  meaning  of 
section  3(3)  of  the  Act.  and  to  any 
"plan"  within  the  meaning  of  section 
4975(e)(1)  of  the  Code  (inchiding  IRAs). 
and  not  solely  to  qualified  plans  under 
Code  section  401(a).  Currently,  UST 
New  Yoik  serves  as  trustee,  investment 
manager,  and/or  custodian  of 
approximately  250  Plans.  As  of 
September  30. 1995.  UST  New  York  had 
approximately  $800  million  in  Plan 
assets  under  management,  of  which 
approximately  $675  million  represented 
assets  invested  in  the  QFs. 

The  Plans  include  two  qualified 
retirement  plans  sponsored  by  US  Trust 
(collectively,  the  Bank  Plans),  which 
are: 

(i)  The  Employees'  Retirement  Plan  of 
United  States  Trust  Company  of  New  Yoric 
and  Affiliated  Companies  (tlie  UST  DB  Plan): 
and 

(ii)  The  401(k)  Plan  and  ESOP  of  United 
States  Trust  Company  of  New  York  and 
Affiliated  Companies  (the  UST  DC  Plan). 

Assets  of  the  Bank  Plans  represent 
approximately  half  of  the  assets  of  the 
OFs  described  herein. 

The  applicant  states  that  Actuarial 
Sciences  Associates,  Inc.,  a  fiduciary 
that  is  independent  of  US  Trust,  was 
appointed  to  act  as  the  Second 
Fiduciary  for  the  Bank  Plans  in 
connection  with  the  determination 
made  by  such  Plans  to  participate  in  the 
conversion  of  the  OFs  to  the  Funds  (as 
discussed  below). 

In  addition,  the  applicant  states  that 
the  Client  Plans  participated  in  the 
conversion  of  the  OFs  to  the  Funds 
based  solely  upon  decisions  made  in 
each  case  biy  a  Plan  fiduciary 
independent  of  US  Trust  (collectively, 
the  Second  Fiduciaries).  The  applicant 
represents  that,  following  the  initial  QF 
conversions,  decisions  to  participate  in 
any  future  CIF  conversions  will  also  be 
made  on  behalf  of  each  Client  Plan  by 
a  Second  Fiduciary  (as  discussed  more 
fully  below),  although  the  specific 
Client  Plans  that  may  be  involved  have 
not  been  identified  at  the  present  time. 

3.  The  OFs.  The  OFs  comprised  the 
individual  portfolios  of  the  United 
States  Trust  Company  of  New  Yoric 
Pooled  Pension  uid  Profit  Sharing 
Trust  HoMrever,  for  purposes  of  the 


proposed  exemption,  the  QFs  are 
deemed  to  have  included  a  short-term 
investment  fund  (identified  below  as 
"the  Government-Fund")  that  was  not 
structured  as  a  commingled  fund  but  as 
a  separate  fimd  that  formed  a  part  of, 
and  was  oSared  as  an  investment  option 
under,  the  UST  DC  Plan. 

Specifically,  the  OFs  were  as  follows: 
(i)  the  Equity  Portfolio:  (ii)  the  Fixed 
Income  Portfolio;  (iii)  the  International 
Portfolio;  (iv)  the  Short-term  Fixed 
Income  Portfolio;  and  (v)  the  U.S. 
Government  Short/Intermediate  Term 
Fimd  (i.e.  the  Government  Fimd). 

As  a  result  of  the  conversions,  each  of 
these  OFs  now  correspond  to  one  of  the 
Fimds  described  below.  However,  prior 
to  the  initial  QF  conversicms  on  May 
31, 1996,  UST  New  York  determined 
that  approximately  50  percent  of  the 
UST  DB  Plan's  assets  allocated  to  the 
Equity  Portfolio  QF  would  be 
reallocated  to  three  different  domestic 
eqtiity  Funds  with  certain  narrower 
investment  objectives.  These  Funds,  and 
the  percentage  of  the  UST  DB  Plan's 
assets  that  were  allocated  to  each  Fund, 
were:  (i)  The  Early  Life  Cycle  (or  "Small 
Cap")  Portfolio  (10  percent);  (ii)  the 
Optimum  Growth  Portfolio  (20  percent); 
and  (iii)  the  Equity  Value  Portfolio  (20 
percent). 

In  order  to  accomplish  this  result,  the 
applicant  states  that  prior  to  the 
conversions  US  Trust  created  three  new 
domestic  equity  QFs  with  investment 
objectives  corresponding  directly  to  the 
objectives  of  the  three  proposed  Equity 
Funds.  US  Trust  then  transferred  to  the 
new  QFs  the  relevant  percentage  of  the 
UST  DB  Plan's  assets  that  were  formerly 
invested  in  the  Equity  Portfolio  QF.  Tlw 
new  QFs  were:  (i)  the  Early  Life  Cycle 
CIF;  (ii)  the  Optimum  Growth  CIF;  and 
■  (iii)  the  Equity  Value  CIF  (collectively, 
the  New  QFs).  The  applicant  states  that 
a  pro  rata  share  of  each  of  the 
imderlying  securities  held  by  the  Equity 
Portfolio  OF  were  reallocated  to  the 
New  QFs  by  UST  New  York  in  accord 
with  its  authority  as  tr\istee  of  the  QFs. 
No  assets  were  reallocated  selectively  or 
disproportionately.  The  creation  of  the 
New  QFs  allowed  US  Trust  to 
accomplish  the  converaions  by  a  direct, 
one-to-one  exchange  of  assets  between 
each  CIF  and  a  Fund  with 
corresponding  investment  objectives. 

4.  Tne  Funds.  The  Fimds  are  certain 
portfolios  of  the  following  three 
similarly  named  but  separately 
registered  investment  companies:  (i) 
The  Excelsior  Institutional  Trust;  (ii)  the 
Excelsior  Funds,  Inc.;  and  (iii)  the 
Excelsior  Funds.  All  of  the  Funds  are 
described  further  below.  However,  US 
Trust  requests  that  the  exemption  apply 
prospectively  to  any  »milar  Fund  in 
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w^ch  a  Plan  invests  where  US  Trust 
provides  investment  advisory  services 
and  certain  Secondary  Services.  In  this 
regard,  US  Trust  states  that  all  future 
Funds  to  which  US  Trust  serves  as  an 
investment  adviser  will  assimie  similar 
structures  and  that  Plan  investments 
therein  will  meet  aU  of  the  terms  and 
conditions  of  the  exemption. 

The  Excelsior  Institutional  Trust  (the 
Institutional  Funds)  is  an  open-end. 
diversified  management  investment 
company  registered  under  the  ICA. 
Currently,  the  Institutional  Funds 
comprise  the  following  portfolios:  (i) 
The  Equity  Fimd;  (ii)  the  Income  Fimd; 
(iii)  the  Total  Return  Bond  Fund;  (iv) 
the  Bond  Index  Fund;  (v)  the  Balanced 
Fund;  (vi)  the  Equity  Growth  Fund;  and 
(vii)  the  IntOTnational  Equity  Fimd. 

UST  New  York  serves  as  mvestment 
adviser  to  the  first  three  of  the  foregoing 
Institutional  Funds  and  as  sub-adviser 
to  the  fourth.  UST  Pacific  serves  as 
investment  adviser  to  the  remaining 
three  Institutional  Funds.  Various 
parties  imrelated  to  US  Trust  also 
provide  custodial,  transfer  agent, 
recordkeeping,  and  other  non-advisory 
services  (i.e.  Secondary  Services)  to  the 
Institutional  Funds.  US  Trust  also 
performs  certain  Secondary  Services  for 
the  Institutional  Funds,  including  co- 
administration and  shareholder 
services,  for  which  it  receives  fees. 

The  Excelsior  Fimds,  Inc.  (formerly 
known  as  the  UST  Master  Funds,  Inc.; 
hereafter,  the  UST  Funds)  is  an  open- 
end,  diversified  management 
investment  company  registered  imder 
the  ICA.  Currently,  the  UST  Fimds 
comprise  the  following  portfoUos:  (i) 
The  Equity  Fimd;  (ii)  me  Income  and 
Growth  Fund;  (iii)  the  Long-Term 
Supply  of  Energy  Fund;  (iv)  the 
Productivity  Enhancers  Fund;  (v)  the 
Environmentally-Related  Products  and 
Services  Fund;  (vi)  the  Aging  of 
America  Fund;  (vii)  the  Communication 
and  Entertainment  Fund;  (viii)  the 
Business  and  Industrial  Restructuring 
Fund;  (ix)  the  Global  Competitors  Fund; 
(x)  the  Early  Life  Cycle  Fund;  (xi)  the 
International  Fund;  (xii)  the  Emerging 
Americas  Fund;  (xiii)  the  Pacific/ Asia 
Fund;  (xiv)  the  Pan  European  Fund;  (xv) 
the  Short-Term  Government  Securities 
Fund;  (xvi)  the  Intermediate-Tom 
Managed  Income  Fund;  (xvii)  the 
Managed  Income  Fund;  (xviii)  the 
Money  Fund;  (xix)  the  Government 
Money  Fund;  and  (xx)  the  Treasury 
Money  Fund. 

UST  New  York  serves  as  investment 
adviser  to  each  of  the  UST  Funds. 
Various  parties  unrelated  to  US  Trust 
provide  custodial,  transfer  agent, 
recordkeeping,  and  other  Secondary 
Services  to  the  UST  Funds.  US  Trust 


also  performs  certain  Secondary 
Services  for  the  UST  Funds,  including 
transfer  agent  and  shareholder  services, 
for  which  it  receives  fees. 

The  Excelsior  Funds  is  a  separate 
open-end,  diversified  management 
investment  company  registered  und» 
the  ICA,  the  only  currendy  relevant 
portfolio  of  which  is  the  Institutional 
Money  Fund  (the  Money  Fund  Option). 

UST  New  York  serves  as 
supplemental  investment  manager  to 
the  Money  Fund  Option  pursuant  to  an 
investment  advisory  agreement.  Various 
parties  unrelated  to  US  Trust  provide 
investment  advisory  services  to  the 
Excelsior  Funds,  as  well  as 
recordkeeping  and  other  Secondary. 
Services.  US  Trust  also  performs  certain 
Secondary  Services  for  Uie  Excelsior 
Funds,  including  co-administration, 
custodial,  and  transfer  agent  services, 
for  which  it  receives  fees. 

5.  Actuarial  Sciences  Associates,  Inc. 
(ASA).  ASA  is  an  employee  benefits 
consulting  firm  established  in  July  1985 
which  is  located  in  Somerset,  New 
Jersey.  ASA  was  retained  by  US  Trust  to 
serve  as  the  Second  Fiduciary  for  the 
UST  DB  Plan  and  the  UST  DC  Plan  (i.e. 
the  Bank  Plans)  in  coimection  with  the 
investments  made  in  the  Funds.  ASA  is 
an  affiliate  of  AT&T  Investment 
Management  Corporation  (ATTIMCO). 
AlT'iMCO  is  a  wholly-owned  subsidiary 
of  AT&T  and  is  a  registered  investment 
adviser  under  the  ICA.  As  of  December 
31, 1995,  ATTIMCO  exercised 
discretionary  investment  authority  over 
approximately  $75  billion  of  fiduciary 
assets,  ASA,  ATTIMCO  and  their 
affihates  are  independent  of,  and 
unrelated  to,  US  Trust. 

Description  of  the  Transactions 

6.  US  Trust  represents  that  the  CIFs  in 
which  the  Plans  invested  were- 
maintained  in  accordance  with  the 
requirements  under  New  York  law  that 
apply  to  collective  investment  trusts.  US 
Trust  decided  to  terminate  the  CIFs  and 
offer  to  the  Plans  participating  therein 
appropriate  interests  in  corresponding 
Funds  as  alternative  investments. 
Because  interests  in  a  GIF  generally 
must  be  liquidated  or  withdrawn  to 
effact  distributions,  US  Trust  beUeved 
that  the  interests  of  the  Plans  invested 
in  the  QFs  would  be  better  served  by 
investment  in  shares  of  the  Funds 
which  could  be  distributed  in-kind.  US 
Trust  also  believed  that  the  Funds 
offered  the  Plans  advantages  over  the 
CIFs  as  pooled  investment  vehicles.  For 
instance,  as  shareholders  of  the  Funds, 
the  Plans  have  opportunities  to  exercise 
voting  and  other  shareholder  rights. 

The  Plans,  as  Fund  sharehokurs, 
periodically  receive  certain  disclosures 


concerning  the  Fund*.  Such  information 
includes:  (i)  A  copy  of  the  Fund 
prospectus,  which  is  updated  at  least 
annually;  (ii)  an  aimual  report 
containing  audited  financial  statements 
of  the  Funds  and  information  regarding 
such  Funds'  investment  performance; 
and  (iii)  a  semi-annual  report  containing 
unaudited  financial  statements.  With 
respect  to  the  Plans,  US  Trust  reports  all 
transactions  in  shares  of  the  Funds  in 
periodic  account  statements  provided  to 
each  of  the  Plans.  Further,  US  Trust 
maintains  that  the  net  asset  value  of  the 
portfolios  of  the  Funds  can  be 
monitored  daily  from  information 
available  in  newspapers  of  general 
circulation. 

7.  With  respect  to  the  requested 
exemption,  US  Trust  proposes  that 
when  firom  time-to-time  a  GIF  is 
terminated  its  assets  would  be 
transferred  in-kind  to  a  corresponding 
Fund  in  exchange  for  shares  of  such 
Fund  in  order  to  avoid  the  potentially 
large  brokerage  expenses  that  would 
otherwise  be  incurred  in  having  the  C3F 
sell  such  assets  and  having  the  Fund 
acquire  such  assets.  In  addition,  US 
Trust  also  proposes  that  bom  time-to- 
time  it  may  be  appropriate  for  an 
individual  Plan  for  which  US  Trust 
serves  as  fiduciary  to  transfer  all  or  a 
pro  rata  share  of  its  assets  in-kind  to  any 
of  the  Funds  in  exchange  for  shares  of 
such  Funds.  For  example,  in  the  case  of 
an  in-kind  exchange  between  an 
individual  Plan  whose  portfolio  consists 
of  common  stock,  money  market 
seciuities,  and  real  estate,  and  a  Fund 
that  (under  its  investment  policy) 
invests  only  in  common  stock  and 
money  market  securities,  the  exchange 
would  involve  all  or  a  pro  rata  share  of 
the  common  stock  and  money  market 
securities  held  by  the  Plan,  if  such  stock 
and  securities  are  eligible  for  purchase 
by  the  Fund,  and  would  not  involve  the 
transfer  or  exchange  of  the  real  estate 
holdings  of  such  Plan.  In  this  regard,  a 
particular  Fund's  eligible  investments 
will  be  set  forth  in  its  proqiectus.  No 
brokerage  commissions,  fees  or 
expenses  (other  than  customary  transfiar 
charges  paid  to  parties  other  than  US 
Trust)  will  be  charged  to  the  Plans  <»- 
the  CIFs  in  coimectian  Mrith  the  in-kind 
transfers  of  assets  to  the  Funds  for 
shares  of  the  Funds. 

Thus,  in  addition  to  the  retroactive 
exemptive  relief  requested  herein  for  the 
initial  in-kind  transfer  of  OF  assets  to 
the  Funds  in  exchange  for  Fund  shares 
(as  discussed  in  Item  8  below),  US  Trust 
also  requests  prospective  reUef  for 
transactions  involving:  (i)  The  future  in- 
kind  transfer  by  other  QFs  of  aU  or  a 
pro  rata  portion  of  the  assets  of  any  of 
the  Plans  held  in  such  CIFs  to  the  Funds 
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in  exchange  for  shares  of  the  Funds;  or 
(ii)  the  in-kind  transfer  of  all  or  a  pro 
rata  portion  of  the  assets  of  any  of  the 
Plans  held  by  US  Trust,  in  any  capacity 
as  fiduciary  on  behalf  of  such  Plans,  to 
the  Funds  in  exchange  for  shares  of 
such  Funds. 

US  Trust  states  that  the  transfers  in- ' 
kind  of  assets  in  exchange  for  Fund 
shares  are  ministerial  transactions 
performed  in  accordance  with  pre- 
estabtished  objective  procedures  which 
are  approved  by  the  Board  of  Trustees 
of  each  Fund.  Such  procedures  require 
that  assets  transferred  to  a  Fimd:  (i)  Are 
consistent  with  the  investment 
objectives,  poUdes,  and  restrictions  of 
the  Fund;  (ii)  satisfy  the  applicable 
requirements  of  the  ICA  and  the  Code; 
and  (iii)  have  a  readily  ascertainable 
market  value.  In  addition,  any  assets 
that  are  transferred  will  be  marketable 
and  will  not  be  subject  to  restrictions  on 
resale.  Assets  which  do  not  meet  these 
reqiiirements  will  be  sold  in  the  open 
market  through  an  unaffiliated 
brokerage  firm  prior  to  any  transfer  in- 
kind.  Fvulher,  prior  to  entering  into  an 
in-kind  transfer,  a  Second  Fiduciary  of 
each  affected  Plan  will  receive  certain 
disclosures  from  US  Trust  and  approve 
the  transaction  in  writing. 

8.  The  Conversion  Transactions.  US 
Trust  specifically  requests  a  retroactive 
exemption  for  the  in-kind  transfers  of 
QF  assets  to  certain  corresponding 
Funds  which  have  already  occiirred. 
The  initial  in-kind  transfers  of  CIF 
assets  to  the  Funds  occiirred  on  May  31, 
1996,  and  was  a  partial  conversion  of 
various  QFs  involving  assets  of  the 
Bank  Plans.  Another  in-kind  transfer  of 
CIF  assets  occurred  on  June  30, 1996. 
and  was  a  partial  conversion  of  such 
QFs  involving  assets  of  Client  Plans 
that  elected  to  participate  in  the  OF 
conversions. 

With  respect  to  the  in-kind  transfers 
of  CIF  assets  involving  the  Bank  Plans, 
US  Trust  states  that  a  proportionate 
share  of  each  QF's  assets  representing 
the  interests  of  the  Bank  Plans  therein 
was  transferred  to  the  corresponding 
UST  Fund,  except  for  the  UST  DB  Plan's 
interests  in  the  new  Optimum  Growth 
and  Eqiiity  Value  QFs,  which  were 
transferred  to  the  corresponding  new 
Institutional  Funds.  The  following  table 
shows  which  OF  assets  were  transferred 
to  particular  Funds. 


OF  portfoio 


Short-Term  Fixed  In- 

oonw. 
Fixed  Inoome ........... 


Corresponding  turxl 
portfolio 


aPportiolo 

CorresporvSng  fund 
pomono 

U.S.  Government 

UST  Funds/Short- 

Short/lntannediate 

Tarm  Government 

Term  Fund. 

Securities  Fund. 

International 

UST  Funds/imar- 

nabonal  Fund. 

Equity  Portfolio 

UST  FundB/Equity 

Fund. 

Earty  Life  Cyde 

UST  Funds/Eariy  Ufa 

Cyde  Fund. 

Optimum  GroMrth  ...... 

Institutional  Optimum 

Growth  Fund. 

Equity  Value 

Institutionai  Equity 

Value  Fund. 

As  noted  above,  the  Government 
Fund  was  a  separate  fund  forming  part 
of  the  UST  DC  Plan,  rather  than  a 
commingled  OF.  However,  for  purposes 
of  the  transactions  for  which  US  Trust 
requests  an  exemption,  this  fund  was 
treated  in  the  same  manner  as  a  OF  in 
that  all  of  its  assets  were  transferred  to 
a  corresponding  Fund. 

As  of  June  30,  1996,  US  Trust  states 
that  certain  Client  Plan  assets  invested 
in  the  Short-Term  Fixed  IiKX)me  OF 
were  transferred  either  to  the  UST 
Funds/Money  Fund  or  the  Excelsior 
Funds/Money  Fund  Option  at  the 
direction  of  the  Second  Fiduciary 
approving  the  particular  in-kind 
transfer.  Otherwise,  a  proportionate 
share  of  each  QF's  assets  representing 
the  interests  of  the  Client  Plans  (whose 
Second  Fiduciaries  approved  the 
transaction]  were  transferred  on  such 
date  to  the  corresponding  Institutional 
Funds,  as  follows: 


CIF  portfolio 

Correspondkig  fund 
portfolio 

Short-Term  Fued  lr>- 

Excetoior  Money 

come. 

Fund  Option  or 

UST  Funds/Money 

Fund 

Fixed  Inoome 

InstHutional  Total  Re- 

turn Bond  Fund. 

International ^%. 

Institutionallnter- 

nabonal  Equity 

Fund. 

Equity ~... 

InstibJtional  Equity 

Fund. 

UST  Funds/IMoney 

Fund. 
UST  Funds/Managed 

Income  Fund. 


Thus,  for  example,  if  at  the  time  of  the 
conversion  the  Bank  Plans  held  45 
percent  of  the  inta«sts  in  the  Equity 
OF,  45  percent  of  those  assets  were 
transferred  to  the  Equity  Fimd  portfolio 
of  the  UST  Funds  and  the  remaining  65 
percent  of  the  QF's  assets  (representing 
the  interests  of  Client  Plans)  were 
transferred  to  the  Equity  Fund  portfolio 
of  the  Institutional  Fimds. 

Each  in-kind  transfer  of  QF  assets 
was  completed  in  a  single  transaction 
on  a  single  day.  In  each  case,  the  in-kind 
transfer  transactions  were  accomplished 
by  transferring  from  the  converting  OF 


a  proportionate  share  of  the  Plans'  assets 
then  held  by  the  QF  to  the 
corresponding  Fund  in  exchange  for  an 
appropriate  number  of  Fund  shares. 
Once  all  of  a  QF's  assets  were 
transferred  to  a  Fimd,  the  QF  was 
terminated  and  its  ass^s,  then 
consisting  of  Fund  shares,  ware 
distributed  in-kind  to  the  Plans 
participating  in  the  QFs  based  on  each 
Plan's  pro  rata  share  of  the  assets  of  the 
QFs  on  the  date  of  the  transaction. 

Prior  to  each  in-kind  transfer 
transaction,  the  assets  of  a  transferring 
QF  were  reviewed  by  US  Trust  to 
confirm  that  they  were  aj^ropriate 
investments  for  the  receiving  Fund.  If 
any  of  the  assets  of  a  CIF  were  not 
appropriate  for  its.  corresponding  Fund. 
US  Trust  sold  such  assets  in  the  open 
market  through  an  unaffiliated 
brokerage  firm  prior  to  the  in-kind 
transfer. 

9.  Advance  Disclosure/ Approval  and 
Appointment  of  the  Second  Fiduciary 
for  the  Bank  Plans.  US  Trust  provided 
to  each  affected  Plan  disclosiues  that 
announced  the  termination  of  the 
particular  QF,  summarized  the 
transaction,  and  otherwise  complied 
with  provisions  of  Section  I  of  this 
proposed  exemption.  Based  on  these 
disclosiires,  the  Second  Fiduciary  for 
each  affected  Plan  approved  in  writing 
the  Plan's  participation  in  the 
conversion  transaction,  including  the 
fees  that  were  to  be  paid  by  the  Funds 
to  US  Trust. 

In  the  case  of  the  initial  in-kind 
transfer  transactions  involving  the  Bank 
Plans  which  occurred  on  May  31, 1996, 
ASA  was  required  to  make  an 
independent  determination  in  its 
fiduciary  capacity  that  participation  in 
the  conversion  transaction  on  the  terms 
proposed  was  in  the  best  interest  of  each 
Bai^  Plan.  In  this  regard,  as  noted 
earlier,  US  Trust  appointed  ASA  to 
serve  as  the  Second  Fiduciary  to  oversee 
the  conversions  of  the  QFs  to  the  Fimds 
as  they  related  to  the  interests  of  the 
Bank  Plans,  including  the  decision 
whether  to  participate  therein.  As  part 
of  its  written  report  setting  out  the 
ooncliisions  discussed  in  Item  11  below. 
ASA  was  required  to  confirm  both  its 
independence  fit>m  US  Trust  and  its 
qualifications  to  serve  as  the  Second 
Fiduciary  for  the  Bank  Plans. 

10.  Valuation  Procedures.  The  assets 
transferred  by  a  OF  to  its  corresponding 
Fund  consisted  entirely  of  cash  and 
marketable  seciirities.  For  purposes  of  a 
transfer  in-kind,  the  value  of  the 
securities  in  the  OF  was  determined 
based  on  market  value  as  of  the  close  of 
business  on  the  last  biisiness  date  prior 
to  the  transfer  (the  QF  Valuation  Date). 
The  values  on  the  QF  Valuation  Date 
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were  detennined  using  the  valuation 
procediu'es  described  in  Rule  17a-7 
under  the  ICA.  In  this  regard,  the 
"current  market  price"  for  specific  types 
of  GIF  securities  involved  in  the 
transaction  was  detennined  as  follows: 

a.  If  the  security  was  a  "reported 
seciuity"  as  the  term  is  defined  in  Rule 
llAa3-l  imder  the  Securities  Exchange 
Act  of  1934  (the  '34  Act),  the  last  sale 
price  with  respect  to  such  security 
reported  in  the  consolidated  transaction 
reporting  system  (the  ConsoUdated 
System)  for  the  OF  Valuation  Date;  or, 
if  there  were  no  reported  transactions  in 
the  Consolidated  System  that  day,  the 
average  of  the  highest  current 
independent  bid  and  the  lowest  current 
independent  offer  for  such  security 
(reported  pursuant  to  Rule  llAcl-1 
under  the  '34  Act),  as  of  the  close  of 
business  on  the  GIF  Valuation  Date. 

b.  If  the  security  was  not  a  reported 
security,  and  the  principal  market  for 
such  security  was  an  exchange,  then  the 
last  sale  on  such  exchange  on  the  GIF 
Valuation  Date  or,  if  there  were  no 
reported  transactions  on  such  exchange 
that  day,  the  average  of  the  highest 
current  independent  bid  and  lowest 
current  independent  offer  on  the 
exchange  as  of  the  close  of  business  on 
the  GIF  Valuation  Date. 

c.  If  the  security  was  not  a  reported 
security  and  was  quoted  in  the 
NASDAQ  system,  then  the  average  of 
the  highest  current  independent  bid  and 
lowest  current  independent  offer 
reported  on  NASDAQ  as  of  the  close  of 
business  on  the  GIF  Valuation  Date. 

d.  For  all  other  securities,  the  average 
of  the  highest  ciirrent  independent  bid 
and  lowest  current  independent  offer,  as 
of  the  close  of  business  on  the  GIF 
valuation  date,  detennined  on  the  basis 
of  reasonable  inquiry.  For  securities  in 
this  category,  US  Trust  obtained 
quotations  &t>m  at  least  three  sources 
that  were  either  broker-dealers  or 
pricing  services  independent  of  and 
unrelated  to  US  Trust  and,  when  more 
than  one  valid  quotation  was  available, 
used  the  average  of  the  quotations  to 
value  the  securities,  in  conformance 
with  interpretations  by  the  SEG  and 
practices  under  Rule  17a-7. 

The  securities  received  by  a  transferee 
Fund  portfolio  were  valued  by  such 
portfolio  for  purposes  of  the  transfer  in 
the  same  manner  and  as  of  the  same  day 
as  such  securities  were  valued  by  the 
corresponding  transferor  GIF.  The  per 
share  value  of  the  shares  of  each  Fund 
portfoUo  issued  to  the  GIFs  was  based 
on  the  corresponding  portfolio's  then- 
current  net  asset  value.  US  Trust  states 
that  the  value  of  a  Plan's  investment  in 
shares  of  each  Fund  as  of  the  opening 
of  business  on  the  date  of  the 


conversion  transaction  was  equal  to  the 
value  of  such  Plan's  investment  in  the 
GIFs  as  of  the  close  of  business  on  the 
last  business  day  prior  to  the  conversion 
transaction. 

Not  later  than  thirty  (30)  business 
days  after  completion  of  the  in-kind 
transfer  transaction  (except  as  otherwise 
noted),"  US  Trust  sent  by  regular  mail 
a  written  statement  to  each  affected  Plan 
that  included  a  confirmation  of  the 
transaction.  Such  confirmation 
contained:  (i)  The  identity  of  each 
security  that  was  valued  in  accordance 
with  Rule  17a-7(b)(4),  as  described 
above:  (ii)  the  price  of  each  such 
security  for  purposes  of  the  transaction; 
and  (iii)  the  identity  of  each  pricing 
service  or  market-maker  consulted  in 
determining  the  value  of  such  securities. 

Not  later  than  ninety  (90)  days  after 
completion  of  each  in-kind  transfer  of 
assets  of  the  Plans  or  the  GIFs  in 
exchange  for  shares  of  the  Funds,  US 
Trust  mailed  to  the  Plans  a  written 
confirmation  of  the  number  of  GIF  units 
held  by  each  affected  Plan  immediately 
before  the  conversion  (and  the  related 
per  luiit  value  or  the  aggregate  dollar 
value  of  the  units  transferred),  and  the 
number  of  shares  in  the  Funds  that  were 
held  by  each  affected  Plan  following  the 
conversion  (and  the  related  per  share 
net  asset  value  or  the  aggregate  dollar 
value  of  the  shares  received). 

In  accordance  with  the  conditions  of 
Section  I  of  this  proposed  exemption, 
similar  procediu'es  will  occur  upon  any 
future  in-kind  exchanges  between  GIFs 
maintained  by  US  Trust  or  Plans,  and 
the  Fimds. 

Representations  of  the  Independent 
Fiduciary  for  the  Bank  Plans  Regarding 
the  In-Kind  Transfers 

11.  As  stated  above,  US  Trust  retained 
ASA  as  the  Second  Fiduciary  to  oversee 
the  in-ldnd  transfers  of  GIF  assets  to  the 
Funds  as  such  transactions  affected  the 
Bank  Flans.  In  such  capacity,  ASA 
represented  that  it  imderstoiod  and 
would  accept  the  duties,  responsibilities 
and  liabilities  in  acting  as  a  fiduciary 
under  the  Act  for  the  Bank  Plans. 

In  a  written  report  dated  May  30, 
1996,  ASA  stated  that  it  considered  the 
effect  of  the  in-ldnd  transfier  transactions 
on  the  Bank  Plans  and  the  implications 


I''  us  Trust  states  that  the  written  confumations 
regarding  the  identity  and  pricing  of  securities 
described  under  Rule  17a-7(b)(4)  that  were 
involved  in  the  in-ldnd  transfers  of  QF  assets 
which  occurred  on  June  28  and  July  31,  1996  were 
not  made  within  30  days  of  the  completion  of  the 
transactions  due  to  clerical  errors  made  by  certaiin 
US  Trust  personnel.  US  Trust  represents  that  upon 
discovery  of  this  error,  all  of  the  confirmations  were 
mailed  as  soon  as  possible  and  were  received  by  the 
Second  Fiduciaries  of  the  appropriate  Qient  Plans 
by  October  IS,  1996. 


of  such  transactions  for  Plans  invested 
in  the  GIFs.  ASA  noted  that  this 
investment  opportunity  was  being 
offered  to  the  Glient  Plans  on  the  same 
terms  and  conditions  as  was  being 
offered  to  the  Bank  Plans.  Based  on  all 
available  data,  ASA  concluded  that  the 
terms  of  the  in-kind  transfers  were  fair 
to  participants  of  the  Bank  Plans.  ASA 
states  that  such  terms  were  comparable 
to,  and  no  less  favorable  than,  the  terms 
that  would  have  been  reached  among 
unrelated  third  parties. 

Therefore,  ASA  specifically 
authorized  the  In-kLad  transfers  of  the 
GIF  assets  on  May  31 ,  1996  as  the 
Second  Fiduciary  for  the  Bank  Plans.  In 
this  regard,  ASA  represented  in  its 
written  report  dated  May  30, 1996,  that 
the  in-ldnd  transfer  transactions  were  in 
the  best  interests  of  the  Bank  Plans  and 
their  participants  and  beneficiaries  for 
the  following  reasons: 

(a)  the  impact  of  the  in-ldnd  transfers 
on  the  Bank  Plans  would  be  de  minimis 
because  the  Fluids  would  substantially 
repUcate  the  GIFs  in  terms  of  the 
investment  poUcies  and  objectives; 

(b)  the  Funds  would  probably 
continue  to  experience  relative 
performance  similar  in  nature  to  the 
GIFs  given  the  continuity  of  investment 
objectives  and  policies,  management 
oversight  and  portfolio  management 
personnel; 

(c)  the  in-ldnd  transfers  would  not 
adversely  affect  the  cash  flows,  liquidity 
or  investment  diversification  of  the 
Bank  Plans;  and 

(d)  the  benefits  to  be  derived  by  the 
Bank  Plans  and  their  participants  by 
investing  in  the  Funds  (e.g.,  larger 
investor  based  permitted  by  the  Funds, 
cost  savings  to  participants  over  time 
through  economies  of  scale,  more 
choices  for  participants  exercising 
investment  control,  and  ability  to  obtain 
investment  information  through  readily 
available  sources)  would  more  than 
offset  the  impact  of  minimum  additional 
expenses  that  may  be  borne  by  the  Bank 
Plans. 

In  forming  an  opinion  as  to  the 
appropriateness  of  the  in-kind  transfers, 
ASA  conducted  an  overall  review  of  the 
Bank  Plans,  including  the  Plan 
documents.  ASA  stated  that  it  examined 
the  total  investment  portfolios  of  the 
Bank  Plans  to  ascertain  whether  the 
Plans  were  in  compliance  with  their 
investment  objectives  and  policies. 
Further,  ASA  stated  that  it  examined  the 
liquidity  requirements  of  the  Bank  Plans 
and  reviewed  the  concentration  of  the 
Bank  Plans'  assets  invested  in  the  GIFs 
as  well  as  the  portion  of  the  GIFs 
comprised  of  the  assets  of  the  Bank 
Plans.  Finally,  ASA  stated  that  it 
reviewed  the  diversification  provided 
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by  the  investment  pcwtfolios  of  the  Bank 
Plans.  Based  on  its  review  and  analysis 
of  the  ikregoing,  ASA  represented  that 
the  in-kind  tiansfiBr  transactions  would 
not  adversely  affact  the  total  investment 
portfolios  of  the  Bank  Plans,  compliance 
by  such  Plans  with  their  stated 
investment  obiectives  and  policies,  or 
the  cash  flow,  liquidity  or 
diversification  requirements  of  the 
Plans. 

As  the  Second  Fiduciary  for  the  Bank 
Plans,  ASA  represented  that  following 
the  in-kind  transfer  transactions,  it  was 
provided  by  US  Trust  with  the 
confirmaticHi  statements  described 
herein.  In  addition,  ASA  stated  that  it 
supplemented  its  findings  following 
review  of  the  post-transfer  account 
infonnation  to  confirm  whether  the  in- 
kind  transfiars  had  resulted  in  the  Bank 
Plans'  receipt  of  shares  in  the  Ftmds 
equal  in  value  to  the  Plans'  pro  rata 
share  of  assets  of  the  CIFs  on  the 
conversion  date  (i.e.  May  31, 1996). 
ASA  further  represented  that  it  would 
take  such  action  as  it  deemed  necessary 
to  safeguud  the  interests  of  the  Bank 
Plans  in  the  event  the  confirmation 
statements  did  not  confirm  the 
foregoing. 

Other  Opportunities  Available  for  Plans 
To  Invest  in  the  Funds 

12.  Besides  the  in-kind  transfer  of 
assets  from  a  OF  or  a  Plan  to  a 
comparable  Fund,  in  accordance  Mrith 
the  conditions  of  this  proposed 
exemption,  a  Plan's  assets  may  be 
invested  in  the  Fimds  in  three  other 
ways.  First,  a  Plan  may  purchase  shares 
in  the  Funds  for  cash  directly  through 
US  Trust.  Second,  US  Trust  may 
transfer  a  Plan's  assets  from  one  Fimd 
to  another  Fund.  Third,  US  Trust  may 
efEact  a  daily  autranated  sweep  of 
uninvested  cash  of  a  Plan  into  one  or 
more  Funds  designated  by  US  Trust. 
However,  all  investments  for  Plans  in 
the  Funds  must  be  made  pursuant  to  the 
Second  Fiduciary's  written 
authorization. 

With  respect  to  sweep  services  for  the 
Client  Plans  where  US  Trust  has 
investment  discretion  for  the  Plan,  US 
Trust  does  not  charge  separately  for  the 
provision  of  sweep  services  fot 
uninvested  cash  balances.  Instead,  US 
Trust  charges  a  single,  Plan-level  fee, 
which  covers  both  the  sweep  service 
and  the  management  of  assets  in  the 
sweep  vehicle  (generally,  a  short-tenn 
investment  fund).  Such  single  fee  is 
determined  as  a  percentage  of  the  assets 
so  invested.  If  US  Trust  does  not  have 
investment  discretion  with  respect  to 
the  Client  Plan's  assets  invested  in  the 


Funds,  it  may  charge  a  separate  fee  fat 
sweep  services." 

Receipt  of  Fees  by  US  Trust  From  the 
Fundi 

13.  Undsr  certain  conditiaas.      

Prohibited  TransactioD  Exemption  (PTE) 
77-4,  42  FR  18732  (April  8, 1977) " 
would  permit  US  iSrust  to  receive  fees 
from  the  Fxmds  for  any  investmmits 
made  by  the  Client  Plans  imder  either 
of  two  circumstances:  (i)  where  the 
Client  Plan  does  not  pay  any  investment 
management,  investment  advisory,  or 
similar  fees  for  the  assets  of  such  Plan 
invested  in  shares  of  a  Fimd  for  the 
entire  period  of  such  investment:  or  (ii) 
where  the  Client  Plan  pays  investment 
management,  investment  advisory,  or 
similar  faes  to  US  Trust  based  on  the 
total  assets  of  such  Plans  from  which  a 
credit  has  been  subtracted  representing 
such  Plan's  pro  rata  share  of  such 
investment  advisory  fees  paid  to  US 


■•Tba  Dapaftmuit  in  a  lallar.  dated  AuguM  1, 
ISae.  to  Robart  S.  Ptotkln.  AMicUnt  Diractor. 
Ohri^on  of  Banking  Sup«rvi«ion  and  Raguktion. 
Board  ofGoraRian  of  the  Fadaral  Raaarva  Syatem. 
addraaaad  6m  application  of  aactloQ  408(bM2)  of  the 
Act  to  airangwnanta  involving  "(waap  larvlcM."  In 
that  latter,  tba  Dapaitmant  Mt  forth  several 
axamplae  to  illustrate  various  drcumstancaa  under 
«^ch  violations  of  section  406(b)  of  the  Act  would 
ariae  witb  raapact  to  such  arrangements. 
Convanaly,  the  letter  provided  that,  if  a  bank 
providea  "sweep"  servicaa  without  the  receipt  of 
additional  companaalion  or  other  consideratiaQ 
(other  than  reimburaeoient  of  direct  expenses 
properly  and  actually  incurred  In  the  perfarmanoe 
of  such  services),  than  the  provision  of  "sweep" 
services  by  the  bank  would  not.  in  itselt  constitute 
a  violation  of  section  406(bj  of  the  Act.  Moreover, 
including  "sweep"  services  under  a  single  fee 
arrangement  for  inveatmant  management  services 
which  is  calculated  as  a  paroentaga  of  the  market 
value  of  the  total  assets  under  management  would 
not.  in  itself,  comtitute  an  act  described  in  section 
406(b)(1).  because  the  bank  would  not  be  exercising 
its  Gduciary  authority  or  control  to  cauae  a  plan  to 
pay  an  additional  fee. 

In  addition,  the  letter  also  discusses  the 
applicability  of  the  statutory  exemptions  under 
section  40S(b)(6]  of  the  Act  (fees  for  "ancillary 
services")  snd  under  section  40e(b)(B)  of  the  Act 
(investments  in  collective  trust  funds  maintained  by 
such  bank)  to  such  "sweep"  service  arrangaoienta. 

••PTE  77-4,  in  pertinent  part,  permits  tJie 
purx:hase  and  sale  by  an  employee  benefit  plan  of 
shares  of  a  registered.  open.«nd  inveatment 
company  when  a  fiduciary  with  respect  to  the  plan 
is  also  the  investment  adviser  for  the  investment 
oompeny,  provided  that  the  conditions  of  the 
exemption  areoiec 

InaddiUon.  PTE  77-S.  42  FR  1S734  (April  t. 
1977)  permits  the  acquisition  or  sale  of  shares  of  a 
registered,  open-end  investment  compeny  by  an 
employee  baM6t  plan  covering  only  employeea  of 
such  investment  oompany,  employees  of  the 
investment  adviser  or  principal  underwriter  for 
such  investment  company,  or  employees  of  any 
affiliated  person  (as  defined  therein)  of  such 
investment  adviser  or  principal  underwriter, 
provided  certain  conditions  are  met 

In  this  regard,  the  Department  is  expressing  no 
opinion  in  this  proposed  exemption  regarding 
whether  any  of  the  transactions  with  the  Funds  by 
US  Trust  involving  Plaiu  discussed  herein  would 
be  covered  by  PTB  77-4. 


Trust  by  the  Fund.  As  such,  with 
respect  to  the  Client  Plans,  there  may  be 
two  levels  of  fees:  (i)  Those  fees  which 
US  Trust  charges  to  the  Client  Plans  for 
serving  as  trustee,  investment  manager, 
or  custodian  for  such  Plans  (the  Plan- 
level  Fees);  and  (ii)  those  fees  which  US 
Trust  charges  to  the  Fiud  (the  Fund- 
level  Fees)  for  serving  as  an  investment 
adviser  for  the  Fund  as  well  as  for  being 
custodian  of  the  Fimd  or  for  providiitg 
other  Secondary  Services  to  the  Fund. 

In  its  capacity  as  Plan  fiduciary, 
except  for  the  Bank  Plans'  US  Trust 
charges  each  Client  Plan  a  fee  for  its 
investment  management/trustee  servicas 
based  upon  its  standard  fee  schedules 
and  the  terms  of  the  specific  agreement 
negotiated  between  eech  Plan  and  US 
Trust.^  Generally,  its  standard  fees  are 
expressed  as  a  varying  percentage  of 
plan  assets  invested  with  US  Trust. 

For  their  investment  advisory  services 
to  the  Institutional  Fimds,  UST  Padflc 
and  UST  New  York  are  entitled  to 
receive  certain  advisory  fees  from  the 
Institutional  Funds,  as  set  out  in  the 
prospectuses,  currentiy  ranging  from 
approximately  0.12  percent  to  0.60 
percent  of  the  Fund's  daily  average 
assets  imder  management. 

For  its  services  as  investment  adviser 
to  the  UST  Funds,  UST  New  YoA  is 
entitled  to  receive  certain  advisory  fees 
from  the  UST  Funds,  as  set  out  in  the 
prospectuses,  ourently  ranging  from 
approximately  0.25  percent  to  1.0 
percent  of  the  Funds'  daily  average 
assets  under  management,  prior  to 
certain  volimtary  fee  waivera.  In 
addititm,  UST  New.  York  may  receive 
from  the  UST  Funds  fees  for  certain 
Secondary  Services.  No  such  fees  are 
paid  to  UST  New  York  pursuant  to  a 
12b-l  plan  (i.e.  distribution  expenses 
payable  under  Rule  12b-l  of  the  ICA). 

The  Funds  accrue  daily  as  an  expense 
payable  to  US  Trust  a  ratable  portion  of 
US  Trust's  investment  advisory  fees  and 
fees  for  Secondary  Services  based  upon 
the  average  daily  net  asset  value  of  the 
Funds.  Such  fees  are  paid  by  the  Funds 


*The  applicant  repreeent*  that  all  iaes  peid  by 
the  Client  Plans  directly  to  US  Trust  for  servicea 
performed  by  US  Trust  are  exempt  from  the 
prohibited  tranaectioo  provisions  of  the  Act  by 
reeaon  of  section  40e(bH2)  of  the  Act  and  the 
regulations  thereunder  (see  2S  CFR  2550.4086-2). 
In  this  regard,  the  Department  is  providing  no 
opinion  in  this  proposed  exemption  as  to  whether 
the  conditions  required  for  exemptive  relief  under 
section  40e(b)(2)  of  the  Act,  and  the  regulatioiu 
thereunder  (see  2tl  CFK  2550.  408b-2).  would  be 
met  for  fees  received  by  US  Trust  ior  the  provision 
of  services  to  the  Qient  Plana. 

In  addition,  the  Department  notes  that  to  the 
extant  there  are  prohibited  transactions  under  the 
Act  as  a  reault  of  services  provided  by  US  Trust 
directly  to  the  Client  Plaiu  which  are  not  covered 
by  secMon  406(b)(2l.  no  relief  i»  being  propoeed 
herein  for  such  transactions. 
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to  US  Trust  monthly  in  arrears     '. 
approximately  two  weeks  after  the  end 
of  the  month. 

US  Trust  states  that  the  Client  Plans 
for  which  it  serves  as  a  fiduciary 
generally  should  not  bear  any  increased 
cost  burdens  as  a  result  of  investing  in 
the  Fimds.  In  this  regard,  US  Trust 
credits  or  "rebates"  to  each  Ghent  Plan, 
generally  by  the  fifth  business  day  of 
each  month  (and  in  no  event  later  than 
the  date  it  is  paid  by  the  Funds),  its 
proportionate  share  of  all  Fund-level 
investment  advisory  fees  for  the  prior 
month  (theCredit  Program).^'  Under  the 
conditions  of  this  proposed  exemption, 
all  "rebates"  of  such  fees  must  be  made 
by  US  Trust  to  the  appropriate  Client 
Plan  within  not  more  than  one  business 
day  after  the  receipt  of  such  fees  by  US 
Trust  (see  Section  II(i)  above).  US  Trust 
charges  each  CUent  Plan,  in  accordance 
with  its  pre-established  fee  schedules, 
its  full  investment  management  fee  for 
all  assets  under  management,  including 
those  assets  invested  in  the  Funds.  US 
Trust  states  that  the  net  effect  of  the 
Credit  Program  will  be  that  no  CUent 
Plan  mil  pay,  for  any  period,  a 
"double"  investment  advisory  fee  for 
'  any  assets  invested  in  the  Fluids.  Thus, 
US  Trust  beUeves  that  this  procedure 
effectively  operates  as  a  credit  against 
the  full  Plan-level  investment 
management  fee  in  compUance  with  the 
terms  of  Part  11(c)  of  PTE  77-4.  US  Trust 
represents  that  for  each  Client  Plan,  the 
combined  total  of  all  fees  received  by 
US  Trust  for  the  provision  of  services  to 
the  CUent  Plan,  and  in  connection  with 
the  provision  of  services  to  any  of  the 
Funds  in  which  the  Plan  may  invest, 
will  not  be  in  excess  of  "reasonable 
compensation"  within  the  meaning  of 
section  408(b)(2)  of  the  Act. 

In  the  case  of  the  Bank  Plans,  from 
which  US  Trust  receives  no  Plan-level 
fiees,  US  Trust  does  not  rebate  or 
otherwise  credit  back  to  the  Plans  any 
portion  of  the  fees  it  receives  from  the 
Fimds  for  investment  advisory/ 
management  services  or  Secondary 


"  US  Trust  raprasenU  that  initially  the  credit  will 
take  the  form  of  a  rebate  of  fees  to  the  extent  of  the 
Funds'  investment  advisory  fees  and  fees  for 
Secondary  Services  paid  to  US  Trust  The  credit 
will  also  involve  an  "out-of-pocket"  payment  by  US 
Trust  to  the  extent  that  it  also  credits  each  Plan  with 
the  Plan's  proportionate  share  of  fees  paid  by  the 
Funds  to  service  providers  unaffiliated  «trith  US 
Trust.  Thus,  for  a  period  of  time,  US  Trust  intends 
to  "nbmta"  all  Fund-level  fees  to  the  affected  Plans. 
However,  in  the  future,  US  Trust  will  retain  a 
portion  of  the  fees  paid  to  it  by  the  Funds  for 
Secondary  Services  and  will  reduce  or  eliminate  the 
additional  credits  for  fees  paid  by  the  Funds  to 
unaffiliated  service  providers.  In  this  regard.  US 
Trust  will  continue  to  "rebate"  all  investment 
advisory  fees  charged  to  the  Funds  by  US  Trust, 
including  any  investment  advisory  tees  paid  by  US 
Trust  to  third  party  sub-advisor*. 


Services,  consistent  with  the  terms  of 
PTE  77-3.22  ASA  concluded,  as  the 
Second  Fiduciary  for  the  Bank  Plans  in 
connection  with  the  in-kind  transfer  of 
CIF  assets  that  was  made  into  the  Funds 
in  exchange  for  shares  of  the  Funds  on 
May  31,  1996,  that  the  fees  to  be  paid 
by  the  Bank  Plans  as  investors  in  the 
Funds  would  be  reasonable  and  within 
industry  standards  for  mutual  fund 
servicing  fees. 

14.  Audit  Requirements.  US  Trust  is 
responsible  for  establishing  and 
maintaining  a  system  of  internal 
accounting  controls  for  the  crediting  of 
the  investment  advisory  or  other  fees  to 
the  Client  Plans  under  the  Credit 
Program.  In  this  regard,  US  Trust  has 
retfiined  the  services  of  Coopers  & 
Lybrand  of  New  York,  New  York  (the 
Auditor),  an  independent  accoimting 
firm,  to  audit  annually  the  rebating  of 
fees  to  the  CUent  Plans  under  this 
program.  Such  audits  wiU  provide 
independent  verification  of  the  proper 
crediting  of  fees  to  the  CUent  Plans. 
Information  regarding  fee  credits  will  be 
used  in  the  preparation  of  required 
financial  disclosxue  reports  of  the  Funds 
for  the  benefit  of  the  CUent  Plans. 

By  letter  dated  September  25, 1996, 
the  Auditor  has  described  the 
procedures  that  will  be  utiUzed  in  the 
annual  audit  of  the  Credit  Program. 
Specifically,  in  performing  its  audit,  the 
Auditor  will:  (a)  Review  and  test 
compUance  with  the  specific 
operational  controls  and  procedures 
estabUshed  by  US  Trust  for  making 
expense  rebates  (i.e.  credits  of  fees 
under  the  Credit  Program);  (b)  verify,  on 
a  test  basis,  the  monthly  expense  ratios 
by  agreeing  them  to  the  respective 
Fund's  prospectus;  (c)  recalculate,  on  a 
test  basis,  the  monthly  average  balance 
invested  in  the  Funds;  (d)  recalculate, 
on  a  test  basis,  the  amount  of  the  rebate 
to  be  credited  to  each  CUent  Plan;  (e) 
recompute,  on  a  test  basis,  the  amount 
of  the  rebate  determined  for  selected 
CUent  Plans  and  verify  that  the  proper 
credit  was  made  to  the  particular  Client 
Plan  in  a  timely  manner;  and  (f)  verify, 
on  a  test  basis,  the  total  amount  of 
credits  or  "rebates"  made  to  the 
convenience  account  established  for  the 
Credit  Program. 

In  the  event  that  either  the  internal 
audit  by  US  Trust  or  the  independent 
audit  by  the  Auditor  identifies  an  error 
made  in  the  crediting  of  fees  to  the 
CUent  Plans,  US  Trust  wiU  correct  the 
error.  With  respect  to  any  shortfaU  in 
credit  fees  to  a  CUent  Plan  involving 


*>A*  BOtadprevioualy,  the  Oepartmaiit  is 
providing  no  opinion  in  this  proposed  exemption 
as  to  whether  the  tee  arrangements  discussed  hoein 
for  the  Bank  Plans  ooMt  the  conditioas  of  PT¥  77- 
3. 


cash  credits,  US  Trust  will  make  a  cash 
payment  to  the  Client  Plan  equal  to  the 
amoimt  of  the  error  plus  interest  paid  at 
money  market  rates  offered  by  US  Trusf 
for  the  period  involved.  With  respect  to^  ~ 
any  shortfaU  in  credited  fees  involving 
a  CUent  Plan  where  the  Second 
Fiduciary's  prior  election  was  to  have 
credited  fees  invested  in  shares  of  a 
particular  Fimd,  US  Trust  wiU  make  a 
cash  payment  to  the  CUent  Plan  equal 
to  the  amount  of  the  error  plus  interest 
based  on  the  greater  of  either  (a)  the 
money  market  rate  offered  by  US  Trust 
for  the  period  involved  or  (b)  the  total 
rate  of  return  for  shares  of  the  Funds, 
including  dividends,  that  would  have 
been  acquired  during  such,  period.  Any 
excess  credits  made  to  a  Qient  Plan  wiU 
be  corrected  by  an  appropriate 
deduction  and  reallocation  of  cash 
during  the  next  payment  period  to 
reflect  accurately  the  amoimt  of  total 
credits  due  to  the  Plan  for  the  period 
involved. 

15.  Future  Fee  Changes.  US  Trust 
states  that  one  of  the  requirements  of 
PTE  77-4  is  that  any  change  in  any  of 
the  rates  of  fees  requires  prior  written 
approval  by  the  Second  Fiduciary  of  the 
Plans  participating  in  the  Funds.  US 
Trust  notes  that  where  many  Plans 
participate  in  a  Fund,  the  addition  of  a 
service  or  any  increase  in  fees  caimot  be 
implemented  until  written  approval  of 
such  change  is  obtained  from  every 
Second  Fiduciary.  US  Trust  proposes  to 
foUow  an  altemaUve  "negative  consent" 
procedure  which  it  beUeves  provides 
the  basic  safeguards  for  the  Plans  and  is 
more  efficient,  cost  effective,  and 
administratively  feasible  than  that .  - 
required  by  PTE  77-4. 

SpecificaUy,  in  the  event  of  an 
increase  in  the  rate  of  any  investment 
management  fees,  investment  advisory 
fees,  or  similar  fees,  the  addition  of  a 
Secondary  Service  for  which  a  fee  is 
charged,  or  an  increase  in  the  fees  for 
Secondary  Services  paid  by  any  Fund  to 
US  Trust  over  an  existing  rate  that  had 
been  authorized  by  the  Second 
Fiduciary,  US  Trust  wiU  provide,  at 
least  thirty  (30)  days  in  advance  of  the 
implementation  of  such  additional 
service  or  fee  increase,  to  the  CUent 
Plans  invested  in  such  Fimd  a  written 
notice  of  such  additional  service  or  fee 
increase.  Such  notice  may  take  the  form 
of  a  proxy  statement,  letter,  or  similar 
communication  that  is  separate  from  the 
Fund  prospectus  and  will  explain  the 
nature  and  amount  of  the  additional 
service  or  the  increase  in  fees.  In  this 
regard,  such  increase  in  fees  for 
Secondary  Services  can  result  either 
from  an  increase  in  the  rats  of  such  fee 
or  from  the  decrease  in  the  number  or 
kind  of  services  performed  by  US  Trust 
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for  such  fee  over  that  which  had  been 
authorized  by  the  Second  Fiduciary  of 
a  Client  Plan.  US  Trust  believes  that 
notice  provided  in  this  way  will  give  the 
Second  Fiduciary  of  each  Plan  adequate 
opportunity  to  decide  whether  to 
continue  the  authorization  of  a  Plan's 
investment  in  any  of  the  Fimds  in  light 
of  the  increase  in  investment 
management  fees,  investment  advisory 
fees,  or  similar  fees,  the  additional 
Secondary  Service  for  which  a  fee  is 
chaiged,  or  the  increase  in  fees  for  any 
Secondary  Services.  In  addition,  such 
fee  increase  wiU  be  disclosed  to  the  Plan 
in  an  amendment  of  or  supplement  to 
the  Fund's  prospectus,  as  well  as  in  the 
Fund's  Statonent  of  Additional 
Information,  to  the  extent  necessary  to 
comply  with  disclosiue  requirements  of 
the  U.S.  Securities  and  Exchange 
Commission  (SEC). 

The  written  notice  of  an  additional 
secondary  service  for  which  a  fee  is 
charged  or  a  fee  increase  will  be 
accompanied  by  a  Termination  Form,  as 
defined  in  Section  Ill(i)  of  this  proposed 
exemption,  and  by  instructions  for  the 
use  of  such  form  which  will  expressly 
provide  an  election  for  the  Second 
Fiduciaries  of  Plans  to  terminate  at  will 
any  priaa  authorizations  without 
penalty  to  the  Plans.  Each  Client  Plan 
will  be  supplied  with  a  Termination 
Form  annually  during  the  first  quarter  of 
each  calendar  year,  beginning  with  the 
first  quarter  of  the  calendar  year  that 
begins  after  the  date  the  grant  of  this 
proposed  exemption  is  published  in  the 
Federal  Register  and  continuing  for 
each  calendar  year  thereafter,  regardless 
of  wdiether  there  have  been  any  changes 
in  the  fees  payable  to  US  Trust  or 
changes  in  other  matters  in  connection 
with  services  rendered  to  the  Funds. 
However,  if  the  Termination  Form  has 
been  provided  to  the  Plan  in  the  event 
of  an  addition  of  a  Secondary  Service 
for  which  a  fse  is  charged,  or  an 
increase  in  any  existing  fees  for 
Secondary  Services  paid  by  the  Fund  to 
US  Trust,  then  sudi  Termination  Form 
need  not  be  provided  again  to  the  Plan 
until  at  least  six  months  have  elapsed, 
unless  such  Termination  Form  is 
required  to  be  sent  sooner  as  a  result  of 
another  increase  in  any  such  fees  or 
addition  of  such  serviceis. 

The  Termination  Form  will  contain 
instructions  regarding  its  use  which  will 
state  expressly  that  the  authorization  is 
terminable  at  will  by  a  Second 
Fiduciary,  without  penalty  to  the  Plan, 
and  that  failvire  to  retiun  the  form  will 
be  deemed  to  be  an  approval  of  the 
additional  Secondary  Service  or  the 
increase  in  the  rate  of  any  fees  and  will 
result  in  the  continuation  of  all 
authorizations  previously  given  by  such 


Second  Fiduciary.  Termination  by  any 
Plan  of  authorization  to  invest  in  the 
Funds  will  be  effected  by  US  Trust 
redeenung  the  shares  of  the  Fund  held 
by  the  affected  Plan  by  the  close  of 
business  on  the  day  following  the  date 
of  receipt  by  US  Trust  of  the 
Termination  Form  or  any  other  written 
notice  of  termination.  If.  due  to 
circumstances  beyond  the  control  of  US 
Trust,  the  redemption  cannot  be 
executed  within  one  business  day,  US 
Trust  will  have  one  additional  business 
day  to  complete  such  redemption. 

16.  No  sales  commissions  are  paid  by 
the  Client  Plans  in  connection  with 
purchases  or  sales  of  shares  of  the 
Funds  and  no  redemption  fees  are  paid 
in  connection  with  the  sale  of  sudi 
shares  by  the  Plans  to  the  Funds.  In 
addition,  neither  US  Trust  nor  any 
affiliate  (including  officers,  directors 
and  other  persons,  as  defined  in  Section 
in(b)  above)  piut±iases  from  or  sells  to 
the  Client  Plans  any  shares  of  the 
Funds.  US  Trust  does  not  receive  any 
12b-l  fees,  payable  pursuant  Rule  12b- 
1  under  the  ICA,  for  transactions  with 
the  Fimds  involving  the  Plans.  In  all 
cases,  the  price  paid  or  received  by  a 
Plan  for  any  Fund  shares  is  the  net  asset 
value  per  share,  as  defined  in  Section 
Ill(e)  above,  at  the  time  of  the 
transaction  and  is  the  same  price  which 
would  be  paid  or  received  for  the  shares 
by  any  other  investor  at  that  time.  US 
Trust  states  that  all  dealings  between 
the  Plans  and  any  of  the  Fimds  are  on 

a  basis  no  less  favorable  to  such  Plans 
than  dealings  between  the  Fimds  and 
other  shareholders  holding  the  same 
class  of  shares  as  the  Plans. 

17.  On  an  annual  basis,  US  Trust  will 
provide  the  Second  Fiduciary  of  a  Plan 
with  a  copy  of  the  current  prospectiis 
iat  the  Funds  and,  upon  such 
fiduciary's  request,  a  copy  of  the 
Statement  of  Additional  Information 
which  contains  a  description  of  all  fees 
paid  by  the  Funds  to  US  Trust.  In 
addition,  US  Trust  will  provide  the 
Second  Fiduciary  with  a  copy  of  a 
financial  disclosure  report  prepared  by 
US  Tnist  which  contains  information 
about  the  portfolios  of  the  Fimds  and 
includes  the  Auditor's  findings  within 
60  days  of  the  preparation  of  the  report. 
Further.  US  Trust  will  respond  to  oral 
or  written  responses  to  inquiries  of  the 
Second  Fiduciary  as  they  may  arise. 

In  some  cases,  a  US  Trust  affiliate 
may  execute  securities  transactions  as  a 
broker  for  the  investment  portfolios  of 
certain  Funds,  to  the  extent  permitted 
by  the  ICA  and  the  applicable  rules  of 
the  SEC.  To  the  extent  that  US  Trust 
does  not  cuirenUy  execute  securities 
brokerage  transactions  for  any  Fund  for 
which  a  fee  is  paid  to  US  Trust,  but 


proposes  to  do  so  in  the  future,  US  Trust 
will  at  least  thirty  (30)  days  in  advance 
of  the  implementation  of  such 
additional  service  provide  a  written 
notice  to  the  Plan  which  explains  the 
nature  of  such  additional  service  and 
the  amount  of  the  brokerage  fees 
involved.  Further  for  any  Fund  that  US 
Trust  provides  such  brokerages  services. 
US  Trust  will  provide  at  least  annually 
to  any  Plan  that  invests  in  such  Funds 
a  written  disclosure  indicating:  (a)  The 
total,  expressed  in  dollars,  brokerage 
commissions  of  each  Fund's  investment 
portfolio  that  are  paid  to  US  Trxist  by 
such  Fund;  (b)  the  total,  expressed  in 
dollars,  of  brokerage  commissions  of 
each  Fund's  investment  portfoho  that 
are  paid  by  such  Fund  to  brokerage 
firms  unrelated  to  US  Trust;  (c)  the 
average  brokerage  commissions  per 
share,  expressed  as  cents  per  share,  paid 
to  US  Trust  by  each  portfolio  of  a  Fund; 
and  (d)  the  average  brokerage 
commissions  per  share,  expressed  as 
cents  per  share,  paid  by  each  portfolio 
of  a  Fimd  to  brokerage  firms  unrelated 
tp  US  Trust 

18.  In  summary.  US  Trust  represents 
that  the  transactions  described  herein 
satisfy  the  statutory  criteria  for  an 
exemption  under  section  408(a)  of  the 
Act  because: 

(a)  The  Fimds  provide  the  Client 
Plans  and  the  Bank  Plans  with  a  more  . 
effective  investment  vehicle  than  the 
CIFs  maintained  by  US  Trust  without   . 
any  "double"  investment  advisory  or 
similar  fees  paid  to  US  Triist 

(b)  With  respect  to  the  transfer  of  a 
Plan's  QF  assets  into  a  Fund  in 
exchange  for  Fund  shares,  a  Second 
Fiduciary  authorizes  in  writing,  such 
transfer  prior  to  the  transaction  only 
after  full  written  disclosure  of 
information  concerning  the  Fund. 

(c)  Each  Bank  Plan  or  Client  Plan 
receives  shares  of  the  Funds,  in 
coimection  with  the  in-kind  transfer  of 
assets  of  a  OF  or  a  Plan,  which  have  a 
total  net  asset  value  that  is  equal  to  the 
value  of  such  Plan's  pro  rata  share  of  the 
QF  or  Plan  assets  on  the  date  of  the 
transfer  as  determined  in  a  single 
valuation  performed  in  the  same 
manper  and  at  the  close  of  the  business 
day,  using  independent  sources  in 
accordance  with  procedures  established 
by  the  Funds  which  comply  with  Rule 
17a-7  of  the  ICA,  as  amended,  and  the 
procedures  estabfished  by  the  Funds 
pursuant  to  Rule  17a-7  for  the  valuation 
of  such  assets. 

(d)  For  all  in-kind  transfers  of  OF  or 
Plan  assets  to  a  Fund.  US  Trust  sends 
by  regular  mail  to  each  affected  Plan  a 
written  confirmation,  not  later  than  30 
days  after  the  completion  of  the 
transaction  (except  for  certain 
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transactions  described  herein  where 
such  confinnations  were  sent  at  a  later 
date),  containing  the  following 
infonnation:  (1)  The  identity  of  each 
security  that  was  valued  for  purposes  of 
the  transaction  in  accordance  with  Rule 
17a-7(b)(4)  of  the  ICA;  (2)  the  price  of 
each  such  security  involved  in  the 
transaction;  and  (3)  the  identity  of  each 
pricing  service  or  market  maker 
consulted  in  determining  the  value  of 
such  securities. 

(e)  For  all  in-kind  transfers  of  OF 
assets  to  a  Fund,  US  Trust  sends  by 
regular  mail,  no  later  than  90  days  after 
completion  of  each  transfer,  a  written 
confirmation  that  contains  the  following 
information:  (1)  The  number  of  GIF 
units  held  by  the  Flan  immediately 
before  the  transfer,  the  related  per  unit 
value  and  the  total  dollar  amount  of 
such  OF  units;  and  (2)  the  number  of 
shares  in  the  Fimds  that  are  held  by  the 
Plan  following  the  conversion,  the 
related  per  share  net  asset  value  and  the 
total  dollar  amount  of  such  shares. 

(f)  The  price  paid  or  received  by  a 
Bank  Plan  or  a  Client  Plan  for  shares  of 
the  Fimds  is  the  net  asset  value  per 
share  at  the  time  of  the  transaction  and 
is  the  same  price  for  the  shares  which 
was  or  would  have  been  paid  or 
received  by  any  other  investor  at  that 
time. 

(g)  No  sales  commissions  or 
redemption  fees  are  paid  by  a  Plan  in 
connection  with  the  purchase  of  shares 
of  the  Fimds. 

(h)  US  Trust  does  not  receive  any 
12b-l  fees  in  connection  with  the 
transactions. 

(i)  Any  authorizations  made  by  a 
Client  Plan  regarding  investments  in  a 
Funds  and  fees  paid  to  US  Trust 
(including  increases  in  the  contractual 
rates  of  fees  for  Secondary  Services  that 
are  retained  by  US  Trust)  are  terminable 
at  wiU  by  the  Client  Plan,  without 
penalty  to  the  Client  Plan,  and  are 
efiiected  within  one  business  day 
following  receipt  by  US  Trust,  from  the 
Second  Fiduciary,  of  the  Termination 
Form  or  any  other  written  notice  of 
termination,  unless  circumstances 
beyond  the  control  of  US  Trust  delay 
execution  for  no  more  than  one 
additional  business  day. 

(j)  The  Second  Fiduciary  receives 
written  notice  accompanied  by  the 
Termination  Form  with  instructions  on 
the  use  of  the  form  at  least  30  days  in 
advance  of  the  implementation  of  any   - 
increase  in  the  rate  of  any  fees  for 
Secondary  Services  that  US  Trust 
provides  to  the  Funds. 

(k)  All  dealings  by  or  between  the 
Plans,  the  Funds  and  US  Trust  are  on  a 
basis  which  is  at  least  as  favorable  to  the 


Plans  as  such  dealings  am  with  other 
shareholders  of  the  Funds. 

Notice  to  Interested  Persoiis 

Notice  of  the  proposed  exemption 
will  be  given  to  interested  persons  who 
had  investments  in  the  terminating  QFs 
and  from  whom  approval  was  sought  for 
the  transfer  of  Plan  assets  to  the  Ftmds. 
In  this  regard,  interested  persons  will 
include  ASA,  the  Second  Fiduciary  of 
the  Bank  Plans;  active  participants  in 
the  Bank  Plans;  and  Second  Fiduciaries 
of  the  Client  Plans.  Notice  will  be 
provided  to  each  Second  Fiduciary  by 
first  class  mail  and  to  active  participants 
in  the  Bank  Plans  by  posting  at  major 
job  sites.  Such  notice  will  be  given  to 
interested  persons  within  15  days 
following  the  publication  of  this  notice 
of  pendency  of  the  proposed  exemption 
in  the  Federal  Register.  The  notice  will 
include  a  copy  of  the  notice  of  proposed 
exemption,  as  published  herein,  and 
give  interested  persons  the  right  to 
comment  on  and/or  to  request  a  hearing 
on  the  proposed  exemption.  Comments 
and  requests  for  a  public  hearing  are 
due  within  45  days  of  the  publication  of 
this  notice  of  pendency  of  the  proposed 
exemption  in  the  Federal  Roister. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
E.F.  Williams  of  the  Department, 
telephone  (202)  219-8194.  (Tliisis  not 
a  toll-free  nimiber.) 

Givens  401(k)  Savings  and  Retirement 
Plan  (the  Plan)  Located  in  Chesapeake, 
VA 

[Application  No.  D-10364] 

Proposed  Exemption 

The  E)epartment  is  considering 
granting  an  exemption  under  the 
authority  of  section  408(a)  of  the  Act 
and  section  4975(c)(2)  of  the  Code  and 
in  accordance  with  the  procedures  set 
forth  in  29  CF.R.  Part  2570,  Subpart  B 
(55  F.R.  32836.  32847,  August  10, 1990). 
If  the  exemption  is  granted  the 
restrictions  of  sections  406(a),  406(b)(1) 
and  (b)(2)  of  the  Act  and  the  sanctions 
resulting  from  the  application  of  section 
4975  of  the  Code,  by  reason  of  section 
4975(c)(1)(A)  through  (E)  of  the  Code, 
shall  not  apply  to  the  proposed 
purchase  from  the  Plan  of  the  Plan's 
interest  in  a  group  annuity  contract  (the 
GAC  Interest)  by  Givens,  Incorporated,  a 
sponsor  of  the  Plan;  provided  the 
following  conditions  are  satisfied: 

(a)  The  sale  is  a  one-time  transaction 
for  cash; 

(b)  The  Plan  sufiers  no  loss  nor  incurs 
any  expense  in  connection  with  the 
sale;  and 

(c)  The  Plan  receives  a  purchase  price 
of  no  less  than  the  fair  market  value  of 


the  GAC  Interest  as  of  the  date  of  the 

sale. 

Summary  of  Fads  and  Representatiaiis 

1.  The  Plan  is  a  401(k)  defined 
contribution  plan  which  provides  for 
individual  participant  accounts  (the 
Accoimts)  and  participant-directed 
investment  of  the  Accounts.  The  Plan  is 
maintained  by  Givens  Trucking 
Company,  Incorporated  (GTC),  a 
Virginia  corporation,  on  behalf  of 
eligible  employees  of  a  controlled  group 
of  brother-sister  corporations  which 
includes  Givens,  Incorporated  (Givens). 
a  Virginia  corporation  engaged  in  the 
business  of  public  warehousing  in 
Chesapeake,  Virginia.  GTC,  Givens,  and 
other  employers  in  the  controlled  group 
(the  Sponsors)  initially  adopted  the  Plan 
efiiective  September  1, 1989  as  a 
prototype  401  (k)  plan  (the  Predecessor 
Plan)  offered  by  the  J.  &  W.  Seligman 
Trust  Company  (SeUgman).  Seligman 
served  as  trustee  of  the  Predecessor 
Plan.  Effective  March  31, 1995,  the 
sponsors  replaced  Seligman  as  trustee 
and  formed  the  Plan  by  adopting  a  new 
plan  and  trust  docimient  which 
amended  and  entirely  restated  the 
Predecessor  Plan.  At  that  time. 
Commerce  Bank,  located  in  Virginia 
Beach,  Virginia,  was  appointed  as  the 
new  trustee  to  replace  Seligman.  The 
Plan's  current  trustee.  Branch  Banking 
and  Trust  Company  of  Virginia  (the 
Trustee),  is  the  successor  to  Commerce 
Bank  as  the  result  of  the  Trustee's 
acquisition  of  Commerce  Bank  in  1995. 
As  of  June  30, 1996,  the  Plan  had  232 
participants  and  total  assets  of 
$2,154,700. 

2.  Among  the  investment  options 
offered  for  Account  investments  imder 
Seligman's  trusteeship  was  a  fixed- 
income  fund  which  invested 
participant-directed  Accoimt  funds  in  a 
group  annuity  contract,  Mutual  Benefit 
Deferred  Variable  Annuity  Contract  No. 
0888000033-S  (the  GAC).  The  GAC. 
which  was  issued  to  Seligman  on 
October  19, 1989  by  Mutual  Benefit  Life 
Insiuance  Company  of  New  Jersey 
(Mutual  Benefit),  is  a  pooled  investment 
vehicle  maintained  by  Seligman  for 
various  employee  benefit  plans,  each  of 
which  acqtiired  pro-rata  interosts  in  the 
GAC  in  proportion  to  amoimts  invested 
in  the  GAC.  The  terms  of  the  GAC 
provided  that  prior  to  the  beginning  of 
each  calendar  year,  Mutual  Benefit 
would  establish  a  guaranteed  rate  oi 
interest  (the  Contract  Rates)  payable  on 
funds  deposited  pursuant  to  the  GAC 
during  that  year. 

3.  Cm  July  16, 1991,  Mutual  Benefit 
vras  placed  into  rehabilitation 
proceedings  by  the  New  Jersey 
Commissioner  of  Insurants  (the 
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Commissioner).^  As  a  result,  the  assets 
of  the  Plan  invested  in  the  GAC  were 
frozen,  with  the  exception  of  certain 
hardship  withdrawals.  Tlie  accumulated 
book  value  of  the  Plan's  interest  in  the 
GAC  as  of  July  16. 1991  was 
$121,030.18,  consisting  of  the  Plan's 
principal  deposits  plus  interest  at  the 
Contract  Rates  less  withdrawals.  In 
1994,  the  terms  of  the  GAC  were 
redefined  under  a  rehabilitation  plan 
(the  Rehab  Plan]  approved  by  the 
Commissioner  and  the  court  overseeing 
the  rehabilitation  proceedings,  the 
Superior  Court  of  New  Jersey— Mercer 
County.  As  a  result  of  the  Rehab  Plan, 
all  liabilities  and  obligations  of  Mutual 
Benefit  with  respect  to  the  GAC  have 
been  assimied  by  the  MBL  Life 
Assurance  Corporation  (VfBLLAC).  a 
New  Jersey  life  insurance  company 
located  in  Newaric,  New  Jersey.  Under 
the  Rehab  Plan,  contract  holders  such  as 
Seligman  were  offered  the  ability  to 
"opt  in"  to  the  Rehab  Plan  by  accepting 
restructured  contracts  or  to  "opt  out"  by 
surrendering  the  contract  for  a  reduced 
amount  of  cash  (generally, 
approximately  55  percent  of  the  contract 
face  value).  Seligman.  as  Plan  trustee, 
elected  to  "opt  in"  to  the  Rehab  Plan 
and  was  issued  a  restructured  contract 
designated  as  Mutual  Benefit  Life 
Deferred  Variable  Annuity  Contract  No. 
IVA888000033  (the  New  GAC)  in 
replacement  of  the  GAC,  which  was 
cancelled.  Under  the  terms  of  the  New 
GAC,  interest  is  earned  on  deposits  not 
at  the  GAC's  original  Contract  Rates  but 
at  rates  determined  annually  (the  Rehab 
Rates)  to  reflect  MBLLAC's  actual 
investment  performance.^  The  Rehab 
Rate  for  1996  was  established  at  5.10 
percent.  The  New  GAC  provides  that 
Plan  participants  are  subject  to  a 
moratorium  charge  (the  Penalty)  for 
withdrawal  of  any  Accoimt  balances 
from  the  New  GAC  prior  to  December 
31, 1999,  for  any  reason  other  than 
death  or  financial  hardship  as 
determined  by  MBLLAC  The  Penalty  is 
21.7  percent  of  the  amount  withdrawn 


"Th«  Department  notes  that  the  decision  to 
acquire  and  bold  interesU  in  the  GAC  are  governed 
by  the  fiduciary  responsibility  requirements  of  Part 
4.  Subtitle  B^  Title  I  of  the  Act.  In  thi«  proposed 
exemption,  the  Department  is  not  proposing  relief 
for  any  violations  of  Part  4  which  may  have  arisen 
as  a  result  of  the  acquisition  and  holding  of 
intaieats  in  the  GAC. 

^For  the  period  from  July  16, 1991  through  April 
30. 1994,  the  Plan  earned  interest  at  the  Rehab  Rates 
in  the  amount  of  $20,395.82.  while  Plan 
witfadi»wals  tor  this  same  period  totalled 
SiOJMO.SZ  and  the  Plan  was  assessed  a  contract 
expense  charge  of  S80.00.  From  May  1,  1994 
through  June  30, 1996.  the  Plan  earned  intaraet  at 
the  Rehab  Rates  io  the  amount  of  S13.771.21  and 
Plan  withdrawals  for  this  same  period  totalled 
SlS.91S.e0.  For  1996,  the  Rehab  Rata  bM  baao 
eatabUataed  at  5.10  parcaoL 


through  1996, 16.3  percent  through 
1997, 10.9  percent  Uirough  1998  and  5.4 
percent  through  1999.  The  accumulated 
book  value  of  the  Plan's  interest  in  the 
New  GAC  was  $129,178  as  of  Jime  30. 
1996,  consisting  of  the  accumulated 
book  value  of  the  Plan's  interest  in  the 
GAC  as  of  July  16. 1991  plus  interest  at 
the  Rehab  Rates  less  withdrawals. 

4.  GTC  and  Givens  (the  Applicants) 
represent  that  allowing  the  Plan  assets 
to  remain  invested  in  the  New  GAC 
exposes  Plan  participants  and 
beneficiaries  to  some  degree  of  risk, 
precludes  transfers  of  Account  balances 
invested  in  the  New  GAC  to  other 
investment  options  available  in  the 
Plan,  precludes  participant  loans  with 
respect  to  Accoynt  balances  invested  in 
the  New  GAC,  and  prevents  limip-sum 
distributions  to  retiring  participants 
who  do  not  qualify  for  hardship 
distributions.  In  order  to  enable 
restoration  of  full  Plan  operations  with 
respect  to  the  amoimts  invested  in  the 
New  GAC,  and  to  protect  the  Plan 
participants  and  beneficiaries  from  any 
further  risk  of  investment  loss 
associated  with  the  New  GAC,  the 
Applicants  propose  that  Givens 
purchase  the  Plan's  entire  interest  in  the 
New  GAC  (the  GAC  Interest)  from  the 
Plan,  and  is  requesting  an  exemption  to 
enable  such  transaction  imder  the  terms 
and  conditions  described  herein. 

5.  Givens  will  purchase  the  GAC 
Interest  from  the  Plan  for  a  purchase 
price  equal  to  the  Plan's  pro-rata  share 
of  the  accumulated  book  value  of  the 
New  GAC  as  of  the  purchase  date  imder 
the  restructured  terms,  as  determined  by 
MBLLAC.  As  of  June  30, 1996,  the  value 
of  the  GAC  Interest  imder  the  GAC's 
restructured  terms,  $129,178. 
constituted  approximately  6  percent  of 
all  Plan  assets.  The  purchase  price  will 
reflect  interest  earnings  at  the  Rehab 
Rates  through  the  date  of  the  sale 
transaction.  The  Plan  will  incur  no 
expenses  in  connection  with  the 
transaction.  The  Applicants  state  that 
the  transaction  will  enable  the  Plan 
participants  to  gain  access  to  the 
Account  balances  invested  in  the  New 
GAC,  for  participant  loans,  distributions 
and  non-hardship  withdrawals,  without 
incurring  the  Penalty  for  withdrawal, 
which  they  estimate  would  be  at  least 
$28,031.  llie  Applicants  represent  that 
in  the  proposed  transaction  the  Plan 
will  experience  no  loss,  since  the 
transaction  wUl  enable  the  Accounts  to 
realize  the  same  amoimt  of  cash  they 
would  realize  from  a  withdrawal  of 
Account  balances  from  the  New  GAC, 
with  Rehab  Rate  interest  through  the 
date  of  withdrawal,  if  withdrawals 
without  the  Penalty  were  permitted 
under  the  terms  of  the  Rehab  Plan. 


6.  In  summary,  the  Applicants 
represent  that  the  proposed  transaction 
satisfies  the  criteria  of  section  408(a)  of 
the  Act  for  the  following  reasons:  (a) 
The  sale  will  be  a  one-time  transaction 
for  cash;  (b)  The  Plan  will  suffer  no  loss 
and  will  incur  no  expense  with  respect 
to  the  transaction;  (c)  The  transaction 
will  protect  the  Plan  from  any  risk 
associated  with  continued  holding  of 
the  New  GAC,  as  well  as  enabling 
participants  to  exercise  all  of  their  rights 
under  the  Plan  with  respect  to 
distributions,  loans,  transfers  and 
withdrawals;  and  (d)  the  purchase  price 
will  be  the  value  of  the  GAC  Interest  as 
of  the  sale  date  under  the  restructured 
terms  of  the  New  GAC,  as  determined 
by  MBLLAC 

FOR  FURTHER  INFORMATION  CONTACT: 
Ronald  Willett  of  the  Department, 
telephone  (202)  219-8881.  (This  is  not 
a  toll-free  number.) 

Geiierallnfbnnation 

The  attention  of  interested  persons  is 
directed  to  the  following: 

(1)  The  fact  that  a  transaction  is  the 
subject  of  an  exemption  under  section 
408(a)  of  the  Act  and/or  section 
4975(c)(2)  of  the  Code  does  not  relieve 
a  fiduciary  or  other  party  in  interest  of 
disqualified  person  from  certain  other 
provisions  of  the  Act  and/or  the  Code, 
including  any  prohibited  transaction 
provisions  to  which  the  exemption  does 
not  apply  and  the  general  fiduciary 
responsibility  provisions  of  section  404 
of  tiie  Act,  which  among  other  things 
require  a  fiduciary  to  discharge  his 
duties  respecting  the  plan  solely  in  the 
interest  of  the  participants  and 
b«ieficiaries  of  the  plan  and  in  a 
prudent  fashion  in  accordance  with 

^  section  404(a)(1)(b)  of  the  act;  nor  does 
it  affect  the  requirement  of  section 
401(a)  of  the  Code  that  the  plan  must 
operate  for  the  exclusive  benefit  of  the 
employees  of  the  employer  maintaining 
the  plan  and  their  beneficiaries; 

(2)  Before  an  exemption  may  be 
granted  under  section  408(a)  of  the  Act 
and/or  section  4g75(c)(2)  of  the  Code, 
the  Department  must  find  that  the 
exemption  is  administratively  feasible, 
in  the  interests  of  the  plan  and  of  its 
participants  and  beneficiaries  and 
protective  of  the  rights  of  participants 
and  beneficiaries  of  the  plan; 

(3)  The  proposed  exemptions,  if 
granted,  will  be  supplemental  to,  and 
not  in  derogation  of,  any  other 
provisions  of  the  Act  and/or  the  Code, 
including  statutory  or  administrative 
exemptions  and  transitional  rules. 
Furthermore,  the  Cact  that  a  transaction 
is  subject  to  an  administrative  or 
statutory  exemption  is  not  dispositive  of 
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whether  the  transaction  is  in  £act  a 
prohibited  transactian;  and 

(4)  The  proposed  exonptions,  if 
granted,  will  be  subject  to  the  express 
condition  that  the  material  facts  and 
representations  contained  in  each 
application  are  true  and  complete  and 
accurately  describe  all  material  terms  of 
the  tran8acti(m  which  is  the  subject  of 
the  exemption.  In  the  case  of  continuing 
exemption  transactions,  if  any  of  the 
material  facts  or  representations 
described  in  the  application  change 
after  the  exemption  is  granted,  the 
exemption  will  cease  to  apply  as  of  the 
date  of  such  change.  In  the  event  of  any 
such  change,  application  for  a  new 
exemption  may  be  made  to  the 
Department. 

Signed  at  Washington,  DC.  this  12th  day  of 
December,  1996. 
Iran  Strasfeld, 

Director  of  Exemption  Determinations, 
Pension  and  Welfare  Benefits  Administration, 
U.S.  Department  of  Labor. 
IFR  Doc  96-31993  Filed  12-16-96;  8:45  am] 
■LUNQ  CODE  4«10-»-P 


[ProliMtad  Tranaactlon  ExempOon  96-90; 
Exemption  Appllcalion  No.  D-10160,  et  tL\ 

Qrant  of  Indlvklual  ExMn|»tion«;  The 
SmHh  Bam»y  Shearaon  Prototype 
Defined  Contribution  Plan  (the  Plan),  et 
al. 

AOBICY:  Pension  and  Welfiue  Benefits 

Administration,  Labor. 

ACTION:  Grant  of  individiial  exemptions. 

summary:  This  documoit  contains 
exemptions  issued  by  the  Department  of 
Labor  (the  Department)  &x>m  certain  of 
the  prohibited  transaction  restrictions  of 
the  Employee  Retirement  Income 
Securi^  Act  of  1974  (the  Act)  and/or 
the  Intonal  Revenue  Code  of  1986  (the 
Code). 

Notices  were  published  in  the  Federal 
Register  of  the  pendency  before  the 
Department  of  proposals  to  grant  such 
exemptions.  The  notices  set  fcMth  a 
summary  of  facts  and  representations 
contained  in  eech  application  for 
exemption  and  refsned  interested 
persons  to  the  respective  applications 
for  a  complete  statement  of  Uie  &cts  and 
representations.  The  applications  have 
been  available  for  pubUc  inspection  at 
the  Department  in  Washington,  D.C.  The 
notices  also  invited  intere^ed  persons 
to  submit  commmts  on  the  requested 
exemptions  to  the  Department.  In 
addition  the  notices  stated  that  any 
interested  person  might  siibmit  a 
written  request  that  a  public  hearing  be 
held  (where  appropriate).  The 
applicants  have  represented  that  th^ 


have  complied  with  the  requirements  of 
the  notification  to  interested  persons. 
No  public  comments  and  no  requests  for 
a  hearing,  unless  otherwise  stated,  were 
received  by  the  Department. 

The  notices  of  proposed  exemption 
were  issued  and  the  exemptions  are 
being  granted  solely  by  the  Department 
because,  eSsctive  December  31, 1978. 
section  102  of  Reorganization  Plan  No. 
4  of  1978  (43  FR  47713,  October  17, 
1978)  transferred  the  authority  of  the 
Secretary  of  the  Treasury  to  issue 
exemptions  of  the  type  proposed  to  the 
Secretary  of  Labor. 

Statutory  Findings 

In  accordance  with  section  408(a)  of 
the  Act  and/or  section  4975(c)(2)  of  the 
Code  and  the  procedures  set  forth  in  29 
CFR  Part  2570,  Subpart  B  (55  FR  32836, 
32847,  August  10, 1990)  and  based  upon 
the  fflitire  record,  the  Department  makes 
the  following  findings: 

(a)  The  exemptions  are- 
administratively  feasible; 

(b)  They  are  in  the  interests  of  the 
plans  and  their  p>articipant8  and 
beneficiaries;  and 

(c)  They  are  protective  of  the  rights  of 
the  [Muticipants  and  beneficiaries  of  the 
plans. 

The  Smith  Barney  Shearson  Protot]rpe 
Defined  Contribation  Plan  (the  Plan) 
Located  in  Los  Angeles,  California 

[Prohibited  Transaction  Exemption  96-90; 
Exemption  Application  No.  D-10150] 

Exemption 

The  restrictions  of  sections  406(a), 
406(b)(2),  and  407(a)  of  the  Act  and  the 
sanctions  resulting  from  the  application 
of  section  4975  of  the  Code,  by  reason 
of  section  4975(c)(1)(A)  through  p)  of 
the  Code,  shall  not  apply  to  the  past 
acquisition,  holding,  and  exercise  by  the 
Plan  of  certain  stock  purchase  rights 
(the  Rights),^  which  were  issued  by  the 
Highland  Federal  Bank  (the  Employer) 
to  all  shareholders  of  record,  as  of 
November  7, 1995,  of  common  stock  of 
the  Employer  (the  Employer  Stock) 
pursuant  to  a  rights  offsrbig  (the  Rights 
Offoring),  provided  that  the  fc^owing 
conditions  were  satisfied: 

(a)  The  Plan's  acquisition  and  holding 
of  the  Rights  in  connection  with  the 
Rights  Ofiering  occurred  as  a  result  of 
an  independent  act  of  the  Employer  as 

a  corporate  entity; 

(b)  All  holders  of  the  Employer  stodi, 
including  the  Plan,  were  treated  in  a 
Uke  manner  with  respect  to  all  aspects 
of  the  Rights  Offering;  and 


iTht  Dapaitment  nota*  that  the  Right*  do  not 
oonctitut*  "quAlifyiog  amplayar  Mciirltiw''  within 
tha  niMniag  of  Mction  407(dK5)  of  the  Act 


(c)  llie  aotjuisitioo,  holdiiw.  and 
disposition  of  the  Rights  bythe  afiected 
participant  accounts  in  the  Plan 
occurred  in  accordance  with  Plan 
provisions  for  the  individually  directed 
investment  of  such  accounts. 

B^FECnvE  DATE:  This  exemption  is 
effective  for  the  period  from  November 
8, 1995  to  December  15,  1995. 
The  Department  notes  that  a 
tjrpographical  error  appears  on  page 
54225  of  the  notice  of  proposed 
exemption,  such  that  the  second 
sentence  in  the  first  paragraph  imder  the 
capticm  "Proposed  Exempticm"  should 
be  corrected  to  read  as  follows: 

If  tlie  exemption  is  granted,  the  restrictioiis 
of  lections  406(a),  40^)(2).  and  407(a)  of  the 
Act  and  the  sanctions  resulting  from  the 
application  of  section  4975  of  the  Code,  by 
reason  of  section  4975(cXl)  (A)  through  (D) 
of  the  Code  •  *  • 

The  operative  language  in  this 
exemption  has  been  modified 
accordingly. 

For  a  more  complete  statement  of  the 
facts  and  representations  supporting  the 
Department's  decision  to  grant  this 
exemption,  refer  to  the  notice  of 
proposed  exemption  published  on 
October  17. 1996  at  61  FR  54224. 

FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Karin  Weng  of  the  Department, 
telephone  (202)  219-8881.  (This  is  not 
a  toll-free  number.) 

International  Brothsriiood  of  Electrical 
Workers  Local  Union  613  (IBEW)  Local 
613  Defined  ContribotioB  Penakm  Fund 
(the  Fund),  Located  in  AtlanU,  GA 

(Exemption  96-91;  Application  No.  D-102251 

The  restrictions  of  sections  406(a), 
406(b)  (1)  and  (2)  and  the  sanctions 
resulting  from  the  application  of  section 
4975  of  the  Code  by  reason  of  section 
4975(c)(1)  (A)  throu^  (E)  of  the  Code 
shall  not  apply  to  the  sale  (the  Sale)  of 
a  certain  parcel  of  improved  real 
property  (the  Property)  from  the  Fimd  to 
Mr.  Charles  W.  Eason,  Sr.,  a  party  in 
interest  with  respect  to  the  Fund 
provided  that  the  follovdng  conditions 
are  met:  (1)  The  fair  market  value  of  the 
Property  is  established  by  an 
independent  and  qualified  real  estate 
appraiser;  (2)  Mr.  Eason  will  pay  the 
^eAet  of:  The  &ir  market  value  of  the 
Property  at  the  time  of  the  transaction 
or  $123,000;  (3)  The  Sale  will  be  a  one- 
time transaction  for  cadi;  and  (4)  The 
Fund  will  pay  no  fees  or  commissions 
associated  with  the  Sale. 

For  more  complete  statement  of  the 
facts  and  representations  supporting 
this  exemption,  refer  to  the  notice  of 
proposed  exemption  published  on 
September  6, 1996  at  61  FR  47202. 
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FOR  FURTHER  MFORMAT10N  OONTACT:  Ms. 
Allison  Padams  of  the  Department, 
telephone  (202)  219-<8971.  (This  is  not 
a  toll-free  number.) 

BA  Swmrities.  Inc.  (BA)  Located  in  San 
Franciaco,  Califinrnia 

(Prohibited  Transaction  Exemption  96-02; 
Exemption  Application  No.  D-10335] 

Exemption 

I.  Transactions 

A.  Efiective  August  29, 1996,  the 
restrictions  of  sections  406(a)  and  407(a) 
of  the  Act  and  the  taxes  imposed  by 
section  4975  (a)  and  (b)  of  the  Code  by 
reason  of  section  4975(c)(1)  (A)  through 
(D)  of  the  Gxie  shall  not  apply  to  the 
following  transactions  involving  trusts 
and  certificates  evidencing  interests 
therein: 

(1)  The  direct  or  indirect  sale, 
exchange  or  transfer  of  certificates  in  the 
initial  issuance  of  certificates  between 
the  sponsor  or  underwriter  and  an 
employee  benefit  plan  when  the 
sponsor,  servicer,  trustee  or  insurer  of  a 
trust,  the  underwriter  of  the  certificates 
representing  an  interest  in  the  trust,  at 
an  obligor  is  a  party  in  interest  with 
respect  to  such  plan; 

(2)  The  direct  or  indirect  acquisition 
or  disposition  of  certificates  by  a  plan  in 
the  secondary  market  for  such 
certificates;  and 

(3)  The  continued  holding  of 
certificates  acquired  by  a  plan  pursuant 
to  subsection  LA.  (1)  or  (2). 

Notwithstanding  the  foregoing, 
section  LA.  does  not  provide  an 
exemption  from  the  restrictions  of 
sections  406(a)(1)(E),  406(a)(2)  and  407 
for  the  acquisition  or  holding  of  a 
certificate  on  behalf  of  an  Excluded  Plan 
by  any  person  who  has  discretionary 
authority  or  renders  investment  advice 
with  respect  to  the  assets  of  that 
Excluded  Plan.^ 

B.  Effective  August  29, 1996,  the 
restrictions  of  sections  406(b)(1)  and 
406(bH2)  of  the  Act  and  the  taxes 
imposed  by  section  4975(a)  and  (b)  of 
the  Code  by  reason  of  section 
4975(c)(1)(E)  of  the  Code  shall  not  apply 
to: 

(1)  The  direct  or  indirect  sale, 
exchange  or  transfer  of  certificates  in  the 
initial  issuance  of  certificates  between 
the  spoifeor  or  underwriter  and  a  plan 
when  the  person  who  has  discretionary 
authority  or  renders  investment  advice 
writh  respect  to  the  investment  of  plan 
assets  in  the  certificates  is  (a)  an  obligor 


with  respect  to  5  percent  or  less  of  the 
fair  market  value  of  obligations  or 
receivables  contained  in  the  trust,  or  (b) 
an  affiUate  of  a  person  described  in  (a); 
if: 

(i)  The  plan  is  not  an  Excluded  Plan; 

(ii)  Solely  in  the  case  of  an  acquisition 
of  certificates  in  connection  with  the 
initial  issuance  of  the  certificates,  at 
least  50  percent  of  each  class  of  a-^ 

certificates  in  which  plans  have 
invested  is  acqiiired  by  persons 
independent  of  the  members  of  the 
Restricted  Group  and  at  least  50  percent 
of  the  aggregate  interest  in  the  trust  is 
acquired  by  persons  independent  of  the 
Restricted  Group; 

(iii)  A  plan's  investment  in  each  class 
of  certificates  does  not  exceed  25 
percent  of  all  of  the  certificates  of  that 
class  outstanding  at  the  time  of  the 
acq\iisiti(m;  and 

(iv)  Immediately  after  the  acquisition 
of  the  certificates,  no  more  than  25 
percent  of  the  assets  of  a  plan  with 
respect  to  which  the  person  has 
discretionary  authority  or  renders 
investment  advice  are  invested  in 
certificates  representing  an  interest  in  a 
trust  containing  assets  sold  or  serviced 
by  the  same  entity.^  For  purposes  of  this 
paragraph  B.(l)(iv)  only,  an  entity  will 
not  be  considered  to  service  assets 
contained  in  a  trust  if  it  is  merely  a 
subservicer  of  that  trust; 

(2)  The  direct  or  indirect  acquisition 
or  disposition  of  certificates  by  a  plan  in 
the  secondary  market  for  such 
certificates,  provided  that  the  conditions 
set  forth  in  paragraphs  B.(l)(i),  (ill)  and 
(iv)  are  met;  and 

(3)  The  continued  holding  of 
certificates  acquired  by  a  plan  purstiant 
to  subsection  LB.(l)  or  (2). 

C.  Effective  Augiist  29, 1996,  the 
restrictions  of  sections  406(a),  406(b) 
and  407(a)  of  the  Act,  and  the  taxes 
imposed  by  section  4975(a)  and  (b)  of 
the  Code  by  reason  of  section  4975(c)  of 
the  Code,  shall  not  apply  to  transactions 
in  connection  with  the  servicing, 
manag«nent  and  operation  of  a  trust, 
provided: 

(1)  Such  transactions  are  carried  out 
in  accordance  with  the  terms  of  a 
binding  pK>oling  and  servicing  ■;. 
arrangement;  and 

(2)  The  pooling  and  servicing 
agreement  is  provided  to,  or  described 
in  all  material  respects  in  the  prospectus 


or  private  placement  memorandum 
provided  to,  investing  plans  before  they 
purchase  certificates  issued  by  the 
trust* 

Notwithstanding  the  foregoing, 
section  I.C.  does  not  provide  an 
exemption  from  the  restrictions  of 
section  406(b]  of  the  Act  or  bora  the 
taxes  imposed  by  reason  of  section 
4975(c)  of  the  Code  for  the  receipt  of  a 
fee  by  a  servicer  of  the  trust  bom  a 
person  other  than  the  trustee  or  sponsor, 
unless  such  fee  constitutes  a  "qualified 
administrative  fee"  as  defined  in  section 

in.s. 

D.  Effective  August  29, 1996,  the 
restrictions  of  sections  406(a)  and  407(a) 
of  the  Act,  and  the  taxes  imposed  by 
sections  4975(a)  and  (b)  of  the  Code  by 
reason  of  sections  4975(c)(1)(A)  through 
(D)  of  the  Code,  shall  not  apply  to  any 
transactions  to  which  those  restrictions 
or  taxes  would  otherwise  apply  merely 
because  a  person  is  deemed  to  be  a  party 
in  interest  or  disqualified  person 
(including  a  fiduciary)  with  respect  to  a 
plan  by  virtue  of  providing  services  to 
the  plan  (or  by  virtue  of  having  a 
relationship  to  such  service  provider 
described  in  section  3(14)(F).  (G).  (H)  or 
(I)  of  the  Act  or  section  4975(e)(2)(F). 
(G),  (H)  or  a)  of  the  Code),  solely 
because  of  the  plan's  ownership  of 
certificates. 

n.  General  Conditions 

A.  The  relief  provided  under  Part  I  is 
available  only  if  the  following 
conditions  are  met: 

(1)  The  acquisition  of  certificates  by  a 
plan  is  on  terms  (including  the 
certificate  price)  that  are  at  least  as 
favorable  to  the  plan  as  they  would  be 
in  an  arm's-length  transaction  with  an 
unrelated  party; 

(2)  The  rights  and  Interests  evidenced 
by  the  certificates  are  not  subordinated 
to  the  rights  and  interests  evidenced  by 
other  certificates  of  the  samo  trust; 

(3)  The  certificates  acquired  by  the 
plan  have  received  a  rating  at  the  time 
of  such  acquisition  that  is  in  one  of  the 
three  highest  generic  rating  categories 
from  either  Standard  &  Poor's 
Structured  Rating  Group  (SAP's), 
Moody's  Investors  Service,  Inc. 
(Moody's).  Duff  &  Phelps  Credit  Rating 
Company  (DftP)  or  Fitch  Investors 
Service,  LP.  (Fitch); 


*  Saction  LA.  provide*  no  relief  from  section* 
40e(aXl)(E),  406(a)(2)  and  407  for  any  omoa 
rendaring  invaatment  advice  to  an  Excluded  Pkn 
urithin  the  meaning  of  section  3(21)(AXU)  and 
ragnktion  29  CFR  3310.3-21(c). 


>  For  purpoeaa  of  this  exemption,  each  plan 
participating  in  a  commingled  fund  (such  as  a  bank 
coUective  trust  fund  or  insurance  company  pooled 
separate  account)  shall  be  considered  to  own  the 
same  proportionate  undivided  interest  in  each  asset 
of  the  commingled  fund  as  its  proportionate  intereat 
in  the  total  aaaets  of  the  commingled  fund  as 
calculated  on  the  moat  recent  pncedisg  valuation 
date  of  the  bind. 


*  In  the  case  of  a  private  placement 
memorandum,  such  memorandum  must  contain 
subatantially  the  same  information  that  would  be 
discloaed  in  a  prospectus  If  the  ofiering  of  the 
certificates  were  made  in  a  registered  public 
offering  under  the  Securities  Act  of  1933.  In  the 
Department's  view,  the  private  placement 
memorandum  must  contain  sufficient  infannation 
to  permit  plan  fidudariea  to  make  in{onned 
inveatment  deciaiaos. 
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(4]  The  trustee  is  not  an  affiliate  of 
any  member  of  the  Restricted  Group. 
However,  the  trustee  shall  not  be 
considered  to  be  an  affiliate  of  a  servicer 
solely  because  the  trustee  has  succeeded 
to  the  rights  and  responsibilities  of  the 
servicer  pursuant  to  the  terms  of  a 
pooling  and  servicing  agreement 
providing  for  such  succession  upon  the 
occurrence  of  one  or  more  events  of 
default  by  the  servicer. 

(5)  The  simi  of  all  payments  made  to 
■and  retained  by  the  imderwriters  in 
connection  with  the  distribution  or 
placement  of  certificates  represents  not 
more  than  reasonable  compensation  for 
underwriting  or  placing  the  certificates; 
the  sum  of  all  payments  made  to  and 
retained  by  the  sponsor  pursuant  to  the 
assignment  of  obligations  (or  interests 
therein)  to  the  trust  represents  not  more 
than  the  fair  market  value  of  sudi 
obligations  (or  interests);  and  the  simi  of 
all  payments  made  to  and  retained  by 
the  servicer  represents  not  more  than 
reasonable  compensation  for  the 
servicer's  services  under  the  pooling 
and  servicing  agreement  and 
reimbursement  of  the  servicer's 
reasonable  expenses  in  connection 
there  with  rand 

(6)  The  plan  investing  in  such 
certificates  is  an  "accredited  investor" 
as  defined  in  Rule  501(a)(1)  of 
Regulation  D  of  the  Securities  and 
Exchange  Commission  imder  the 
Seciirities  Act  of  1933. 

B.  Neither  any  underwriter,  sponsor, 
trustee,  servicer,  insurer,  nor  any 
obligor,  imless  it  or  any  of  its  affiliates 
has  discretionary  authority  or  renders 
investment  advice  with  respect  to  the 
plan  assets  used  by  a  plan  to  acquire 
certificates,  shall  be  denied  the  relief 
provided  under  Part  I,  if  the  provision 
of  subsection  II.  A.  (6)  above  is  not 
satisfied  with  respect  to  acquisition  or 
holding  by  a  plan  of  such  certificates, 
provided  that  (1)  such  condition  is 
disclosed  in  the  prospectus  or  private 
placement  memorandiun;  and  (2)  in  the 
case  of  a  private  placement  of 
certificates,  the  trustee  obtains  a 
representation  from  each  initial 
purchaser  which  is  a  plan  that  it  is  in 
compliance  with  such  condition,  and 
obtains  a  covenant  from  each  initial 
purchaser  to  the  effect  that,  so  long  as 
such  initial  purchaser  (or  any  transferee 
of  such  initial  purchaser's  certificates)  is 
required  to  obtain  from  its  transferee  a 
representation  regarding  compliance 
with  the  Securities  Act  of  1933,  any 
such  transferees  will  be  required  to 
make  a  written  representation  regarding 
compliance  with  the  condition  set  forth 
in  subsection  II.A.(6)  above. 


m.  Definitions 

For  purposes  of  this  exemption: 

A.  "Certificate"  means: 

(1)  A  certificate — 

(a)  that  represents  a  beneficial 
ownership  interest  in  the  assets  of  a 
trust;  and 

(b)  that  entitles  the  holder  to  pass- 
through  payments  of  principal,  interest, 
and/or  other  payments  made  with 
respect  to  the  assets  of  such  trust;  or 

(2)  A  certificate  denominated  as  a 
debt  instrument — 

(a)  that  represents  an  interest  in  a  Real 
Estate  Mortgage  Investment  Conduit 
(REMIC)  within  the  meaning  of  section 
860EKa)  of  the  Internal  Revenue  Code  of 
1986;  and 

(b)  that  is  issued  by  and  is  an 
obligation  of  a  trust; 

with  respect  to  certificates  defined  in  (1) 
and  (2)  above  for  which  BA  or  any  of  its 
affiUates  is  either  (i)  the  sole 
underwriter  or  the  manager  or  co- 
manager  of  the  underwriting  syndicate, 
or  (ii)  a  selling  or  placement  agent. 
For  purposes  of  this  exemption, 
references  to  "certificates  representing 
an  interest  in  a  trust"  include 
certificates  denominated  as  debt  which 
are  issued  by  a  trust. 

B.  "Trust"  means  an  investment  pool, 
the  corpus  of  which  is  held  in  trust  and 
consists  solely  of: 

(1)  Either 

(a)  secured  consumer  receivables  that 
bear  interest  or  are  purchased  at  a 
discoimt  (including,  but  not  imited  to, 
home  equity  loans  and  obligations 
secured  by  shares  issued  by  a 
cooperative  housing  association); 

(b)  seciired  credit  instruments  that 
bear  interest  or  are  purchased  at  a 
discoimt  in  transactions  by  or  between 
business  entities  (including,  but  not 
limited  to,  qualified  equipment  notes 
sectored  by  leases,  as  defined  in  section 
m.T); 

(c)  obligations  that  bear  interest  or  are 
purchased  at  a  discount  and  which  are 
secured  by  single-family  residential, 
multi-family  residential  and  commercial 
real  property  (including  obligations 
secured  by  leasehold  interests  on 
commercial  real  property); 

(d)  obUgations  that  bear  interest  or  are 
purchased  at  a  discoimt  and  which  are 
secured  by  motor  vehicles  or 
equipment,  or  qualified  motor  vehicle 
leases  (as  defined  in  section  m.U); 

(e)  "guaranteed  governmental 
mortgage  pool  certificates,"  as  defined 
in  29  CFR  2510.3-101(i)(2); 

(f)  fi^ctional  undivided  interests  in 
any  of  the  obligations  described  in 
clauses  (a)-(e)  of  this  section  B.(l);* 


(2)  Property  which  had  secured  any  of 
the  obligations  described  in  subsection 
B.(l); 

(3)  Undistributed  cash  or  temporary 
investments  made  therewith  maturing 
no  later  than  the  next  date  on  which 
distributions  are  to  made  to 
certificateholders;  and 

(4)  Rights  of  the  trustee  under  the 
pooling  and  servicing  agreement,  and 
rights  under  any  insurance  policies, 
third-party  guarantees,  contracts  of 
suretyship  and  other  credit  support 
arrangements  with  respect  to  any 
obligations  described  in  subsection 
B.(l). 

Notwithstanding  the  foregoing,  the 
term  "trust"  does  not  include  any 
investment  pool  unless:  (i)  The 
investment  pool  consists  only  of  assets 
of  the  type  which  have  been  included  in 
other  investment  pools,  (ii)  certificates 
evidencing  interests  in  such  other 
investment  pools  have  been  rated  in  one 
of  the  three  highest  generic  rating 
categories  by  S&P's,  Moody's,  D  &  P,  or 
Fitch  for  at  least  one  year  prior  to  the 
plan's  acquisition  of  certificates 
pursuant  to  this  exemption,  and  (iii) 
certificates  evidencing  interests  in  such 
other  investment  pools  have  been 
purchased  by  investors  other  than  plans 
for  at  least  one  year  prior  to  the  plan's 
acquisition  of  certificates  pursuant  to 
this  exemption. 

C.  "Underwriter"  means: 

(1)  BA; 

(2)  Any  person  directly  or  indirectly, 
through  one  or  more  intermediaries, 
controlling,  controlled  by  or  under 
common  control  with  BA;  <»' 

(3)  Any  member  of  an  underwriting 
syndicate  or  selling  group  of  which  BA 
or  a  person  described  in  (2)  is  a  manager 
or  co-manager  with  respect  to  the 
certificates. 

D.  "Sponsor"  means  the  entity  that 
organizes  a  trust  by  depositing 
obligations  therein  in  exchange  for 
certificates. 

E.  "Master  Servicer"  means  the  entity 
that  is  a  party  to  the  pooling  and 
servicing  agreement  relating  to  trust 
assets  and  is  fully  responsible  for 
servicing,  directly  or  through 
subservicers,  the  assets  of  the  trust. 

F.  "Subservicer"  means  an  entity 
which,  under  the  supervision  of  and  on 


'  U  is  the  Depaitmant's  view  that  the  definition  of 
"trust"  contained  in  QLB.  includes  a  two-tier 


structure  under  which  certificates  issued  by  the  first 
trust,  which  contains  a  pool  of  receivables 
described  above,  are  transferred  to  a  second  trust 
which  issues  securities  that  are  sold  to  plans. 
However,  the  Department  is  of  the  further  view  that, 
since  the  exemption  provides  relief  for  the  direct  or 
indirect  acquisition  or  disposition  of  certifioitai 
that  are  not  subordinated,  no  relief  would  be 
available  if  the  certificates  held  by  the  second  truct 
were  subordinated  to  the  rights  and  interests 
evidenced  by  other  certificates  issued  by  the  first 
trust 
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behalf  of  the  master  servicer,  services 
loans  contained  in  the  trust,  but  is  not 
a  party  to  the  pooling  and  servicing 
agreement. 

G.  "Servicer"  means  any  entity  vrbich 
services  loans  contained  in  the  trust, 
including  the  master  servicer  and  any 
subservicer. 

H.  Trustee"  means  the  tnistee  of  the 
trust,  and  in  the  case  of  certificates 
which  are  denominated  as  d^t 
instruments,  also  means  the  trustee  of 
the  indentme  trust. 

L  "Insdrer"  means  the  insurer  or 
guarantor  of,  or  provider  of  other  credit 
support  for,  a  trust  Notwithstanding  the 
foregoing,  a  person  is  not  an  insurer 
solely  because  it  holds  securities 
representing  an  interest  in  a  trust  which 
are  of  a  class  subordinated  to  certificates 
representing  an  interest  in  the  same 
tnist 

J.  "Obligor"  means  any  person,  other 
than  the  insurer,  that  is  obligated  to 
make  payments  with  respect  to  any 
obligation  or  receivable  included  in  the 
trust  Where  a  trust  contains  qualified 
motor  vehicle  leases  or  qualified 
equipment  notes  secured  by  leases, 
"obligor"  shall  also  include  any  owner 
of  property  subject  to  any  lease  included 
in  the  trust,  or  subject  to  any  lease 
securing  an  obligation  included  in  the 
trust. 

K.  "Excluded  Plan"  means  any  plan 
with  respect  to  which  any  member  of 
the  Restricted  Group  is  a  "plan  sponsor" 
within  the  meaning  of  section  3(16)(B) 
of  the  Act. 

L.  "Restricted  Group"  with  respect  to 
a  class  of  certificates  means: 

(1)  Each  underwriter 

(2)  Each  insurer, 

(3)  The  sponsor. 

(4)  The  trustee; 

(5)  Each  servicer, 

(6)  Any  obligor  with  respect  to 
obligations  or  receivables  included  in 
the  trust  constituting  more  than  5 
percent  of  the  aggregate  unamortized 
principal  balance  of  the  assets  in  the 
trust,  determined  on  the  date  of  the 
initial  issiiance  of  certificates  by  the 
trust;  or 

(7)  Any  affiliate  of  a  person  described 
in  (1H6)  above. 

M.  "Affiliate"  of  another  person 
includes: 

(1)  Any  person  directly  or  indirectly, 
through  one  or  more  intermediaries, 
controlling,  controlled  by,  or  under 
common  control  with  such  other 
person; 

(2)  Any  officer,  director,  partner, 
employee,  relative  (as  defined  in  section 
3(15)  of  the  Act),  a  l»other,  a  sister,  or 

a  spouse  of  a  brother  or  sister  of  such 
other  person;  and 


(3)  Any  corporation  or  partnership  of 
which  such  other  perscm  is  an  officer, 
director  or  partner. 

N.  "Control"  means  the  power  to 
exercise  a  controlling  influence  over  the 
management  or  policies  of  a  person 
other  than  an  individual. 

O.  A  person  will  be  "independent"  of 
another  person  only  if: 

(1)  Such  person  is  not  an  affiliate  of 
that  other  person;  and 

(2)  The  other  person,  or  an  affiliate 
thereof,  is  not  a  fidxiciary  who  has 
investment  management  authority  or 
renders  investment  advice  with  respect 
to  any  assets  of  such  person. 

P.  "Sale"  includes  the  entrance  into  a 
forward  delivery  commitment  (as 
defined  in  section  Q  below),  provided: 

(1)  The  terms  of  the  forward  delivery 
commitment  (including  any  fee  paid  to 
the  investing  plan)  are  no  less  favorable 
to  the  plan  than  they  wotild  be  in  an 
arm's-length  transaction  with  an 
imrelated  party; 

(2)  The  prospectiis  or  private 
placement  memorandimi  is  provided  to 
an  investing  plan  prior  to  the  time  the 
plan  enters  into  the  forward  delivery 
commitment;  and 

(3)  At  the  time  of  the  delivery,  all 
conditions  of  this  exemption  applicable 
to  sales  are  met 

Q.  "Forward  delivery  commitment" 
means  a  contract  for  the  purchase  or 
sale  of  one  or  more  certificates  to  be 
delivered  at  an  agreed  future  settlement 
date.  The  term  includes  both  mandatory 
contracts  (which  contemplate  obligatory 
delivery  and  acceptance  of  the 
certificates)  and  optional  contracts 
(which  give  one  party  the  right  but  not 
the  obligation  to  deliver  certificates  to. 
or  demand  delivery  of  c«rtificates  from, 
the  other  party). 

R.  "Reasonable  comp«isation"  has 
the  same  meaning  as  that  term  is 
defined  in  29  CFR  2550.408c-2. 
.   S.  "Qualified  Administrative  Fee" 
means  a  fee  which  meets  the  following 
criteria: 

(1)  The  fae  is  triggered  by  an  act  or 
failure  to  act  by  the  obligor  other  than 
the  normal  timely  payment  of  amounts 
ov^ngin  respect  of  the  obligations; 

(2)  The  servicer  may  not  diarge  the 
fee  absent  the  act  or  failure  to  act 
referred  to  in  (1); 

(3)  The  ability  to  charge  the  he,  the 
drcimistances  in  which  the  fee  may  be 
charged,  and  an  explanation  of  how  the 
fee  is  calculated  are  set  forth  in  the 
pooling  and  servicing  agreement;  and 

(4)  Ine  amount  paid  to  investors  in 
the  trust  will  not  be  reduced  by  the 
amount  of  any  siich  fee  waived  by  the 
servicer. 

T.  "Qualified  Equipment  Note 
Secured  By  A  Lease"  means  an 
equipment  note:  » 


(1)  Which  is  securod  by  equipment 
which  is  leased; 

(2)  Which  is  secured  by  the  obligation 
of  the  lessee  to  pay  rent  imder  the 
equipment  lease;  and 

(3)  With  respect  to  which  the  trust's 
security  interest  in  the  equipment  is  at 
least  as  protective  of  the  rights  of  the 
trust  as  would  be  the  case  if  the 
equipment  note  were  secured  only  by 
the  equipment  and  not  the  lease. 

U.  "Qualified  Motor  Vehicle  Lease" 
meaiis  a  lease  of  a  motor  vehicle  where: 

(1)  The  trust  holds  a  security  interest 
in  the  lease; 

(2)  The  trust  holds  a  security  interest 
in  the  leased  motor  vehicle;  and 

(3)  The  trust's  security  interest  in  the 
leased  motor  vehicle  is  at  least  as 
protective  of  the  trust's  rights  as  would 
be  the  case  if  the  trust  consisted  of 
motor  vehicle  installment  loan 
contracts. 

V.  'Tooling  and  Servicing 
Agreement"  means  the  agreement  or 
agreements  among  a  sponsor,  a  servicer 
and  the  trustee  establishing  a  trust.  In 
the  case  of  certificates  which  are 
denominated  as  debt  instruments, 
"Pooling  and  Servicing  Agreement"  also 
includes  the  indenture  entered  into  by 
the  tnistee  of  the  trust  issuing  such 
certificates  and  the  indenture  trustee. 

W.  "BA"  means  BA  Secxirities.  Inc. 
and  its  affiliates. 

The  Department  notes  that  this 
exemption  is  included  within  the 
meaning  of  the  term  "Underwriter 
Exemption"  as  it  is  defined  in  section 
V(h)  of  Prohibited  Transaction 
Exmnption  95-60  (60  FR  35925,  July  12. 
1995).  the  Class  Exemption  for  Certain 
Transactions  Involving  Insurance 
Company  General  Accouints  at  35932. 

For  a  more  complete  statement  of  the 
facts  and  representations  supporting  the 
Department's  decision  to  grant  this 
exemption,  refer  to  the  notice  of 
proposed  exemption  published  on 
November  6, 1996  at  61  FR  57468. 
WIVTTEN  COMMENTS:  The  Department 
received  one  written  comment,  which 
was  submitted  by  the  applicant  to  make 
three  corrections  or  clarifications  with 
respect  to  the  proposed  exemption.  The 
first  correction  pointed  out  name 
changes  for  S&P's,  D&P  and  Fitch,  three 
of  the  rating  agencies  which  will  be 
rating  the  certificates.  The  appropriate 
name  changes  have  been  made  in  the 
operative  language.  The  applicant  also 
stated  that  representation  6  of  the 
proposed  exemption  should  be 
modified.  The  representation  had 
indicated  that  "For  tax  reasons,  the  trust 
must  be  maintained  as  an  essentially 
passive  entity."  The  applicant  noted 
that  recent  tax  changes  have  liberalized 
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or  eliminated  the  Tequirement  that  the 
trust  be  maintained  as  an  essentially 
passive  entity,  but  BA  has  agreed  to 
represent  that  any  trust  issuing 
securities  iii  reliance  on  the  exemption 
will  be  maintained  as  an  essentially 
passive  entity.  Finally,  BA  sought  to 
clarify  that  although  it  anticipates  that 
it  will  make  a  secondary  market  in  the 
certificates  as  stated  in  representations 
25  and  27,  it  will  have  no  obligation  to 
do  so. 

The  Department  has  considered  the 
entire  record,  including  the  comments 
submitted  by  the  appUcant,  and  has 
determined  to  grant  the  exemption  as 
amended  in  response  to  the  appUcant's 
comments. 

FOR  FURTHER  INFORMATION  CONTACT:  Gary 
Lefkowitz  of  the  Department,  telephone 
(202)  219-8881.  (This  is  not  a  toll-fiiee 
number.)  ^, 

General  Information 

The  attention  of  interested  persons  is 
directed  to  the  following: 

(1)  The  fact  that  a  transaction  is  the 
subject  of  an  exemption  under  section 
408(a)  of  the  Act  and/or  section 
4975(c)(2)  of  the  Code  does  not  relieve 
a  fiduciary  or  other  party  in  interest  or 
disqualified  person  from  certain  other 
provisions  to  which  the  exemptions 
does  not  apply  and  the  general  fiduciary 
responsibiUty  provisions  of  section  404 
of  the  Act,  which  among  other,  things 
require  a  fiduciary  to  discharge  his 
duties  respecting  the  plan  solely  in  the 
interest  of  the  participants  and 
beneficiaries  of  the  plan  and  in  a 
prudent  fashion  in  accordance  with 
section  404(a)(1)(B)  of  the  Act;  nor  does 
it  affect  the  requirement  of  section 
401(a)  of  the  Code  that  the  plan  must 
operate  for  the  exclusive  benefit  of  the 
employees  of  the  employer  maintaining 
the  plan  and  their  beneficiaries; 

(2j  These  exemptions  are 
supplemental  to  and  not  in  derogation 
of,  any  other  provisions  of  the  Act  and/ 
or  the  Code,  including  statutory  or 
administrative  exemptions  and 
transactional  rules.  Furthermore,  the 
fact  that  a  transaction  is  subject  to  an 
administrative  or  statutory  exemption  is 
not  dispositive  of  whether  the 
transaction  is  in  fact  a  prohibited 
transaction;  and 

(3)  The  availability  of  these 
exemptions  is  subject  to  the  express 
condition  that  the  material  facts  and 
representations  contained  in  each 
application  are  true  and  complete  and 
accurately  describe  all  material  terms  of 
the  transaction  which  is  the  sub)ect  of 
the  exemption.  In  the  case  of  continuing 
exemption  transactions,  if  any  of  the 
material  facts  or  representations 
described  in  the  application  change 


after  the  exemption  is  granted,  the 
exemption  will  cease  to  apply  as  of  the 
date  of  such  change.  In  the  event  of  any 
such  change,  application  for  a  new 
exemption  may  be  made  to  the  , 
Department. 

Signed  at  Washington,  D.C.,  this  12th  day ' 
of  December,  1996. 
Ivan  Strasfield, 

Director  of  Exemption  Determinations, 
Pension  and  Welfare  Benefits  Administration, 
U.S.  Department  of  Labor. 

IFR  Doc.  96-31994  Filed  12-16-96;  8:45  am) 

BILUNQ  CODE  4S10-2»-P 


NATIONAL  CREDIT  UNION 
ADMINISTRATION 

Sunshine  Act  Meeting 

TIME  AND  DATE:  9:30  a.m.,  Thursday, 

December  19, 1996. 

PLACE:  Board  Room,  7th  Floor,  room 

7047, 1775  Duke  Street,  Alexandria,  VA 

22314-3428. 

STATUS:  Open. 

BOARD  BRIERNG: 

1.  Insiu^nce  Fund  Report. 
MATTERS  TO  BE  CONSIDERED: 

1.  Approval  of  Minutes  of  Previous 
Open  Meeting. 

2.  Community  Development 
Revolving  Loan  Program  for  Credit 
Unions:  Notice  of  Applications  for 
Participation. 

3.  Administrative  Action  under 
Section  109  of  the  Federal  Credit  Union 
Act. 

4.  Request  for  a  Merger  Between  Two 
Corporate  Credit  Unions. 

5.  Final  Rule:  Amendment  to  Parts 
701  and  707,  NCUA's  Rules  and 
Regulations,  Organization  and 
Operations  of  Federal  Credit  Unions; 
and  Truth-  in  Savings. 

RECESS:  10:45  a.m. 

TIME  AND  DATE:  11:00  a.m.,  Thursday. 

December  19, 1996. 

PLACE:  Board  Room,  7th  Floor,  room 

7047, 1775  Duke  Street,  Alexandria.  VA 

22314-3428. 

STATUS:  Closed. 

MATTERS  TO  BE  CONSIDERED: 

1 .  .Approval  of  Minutes  of  Previous 
Closed  Meeting. 

2.  Administrative  Action  under 
Section  206  of  the  Federal  Credit  Union 
Act.  Closed  pursuant  to  exemptions  (8), 
(9}(A)(ii),and(9)(B). 

3.  Administrative  Action  under  Part 
745,  NCUA's  Rules  and  Regulations. 
Closed  pursuant  to  exemption  (6). 
FOR  FURTHER  MFORMATION  CONTACT: 


Becky  Baker,  Secretary  of  the  Board, 

Telephone  703-518-6304. 

Becky  Baker, 

Secretary  of  the  Board. 

[PR  Doc.  96-32060  Filed  12-13-96;  9:16  am] 

BILUNG  CODE  7S35-01-M 


NUCLEAR  REGULATORY 
COMMISSION 

Sunshine  Act  Meeting 

DATE:  Weeks  of  December  IB,  23,  30, 

and  January  6,  1996. 

PLACE:  Commissionere'  Conference 

Room,  11555  Rockville  Pike,  Rockville, 

Maryland. 

STATUS:  Public  and  Closed. 

MATTERS  TO  BE  CONSIDERED: 

Week  of  December  1 6 

Monday.  December  16 

2:00  p.m. — Briefing  on  SALP  System 
and  Assessment  Process  (PUBLIC 
MEETING)  (Contact:  Bill  Borchardt. 
301-415-1257) 
Tuesday,  December  17 

2:00  p.m. — ^Meeting  with  Chairman  of 
Nuclear  Safety  Research  Review 
Committee  (NSRRC)  (PUBLIC 
MEETING)  (Contact:  Jose  Cortez, 
301-415-6596) 

3:00  p.m. — Affirmation  Session 
(PUBUC  MEETING) 

Week  of  December  23 — Tentative 

There  are  no  meetings  schediUed  for 
the  week  of  December  23. 

Week  of  December  30 — Tentative 

There  are  no  meetings  scheduled  f(x^ 
the  Week  of  December  30. 

Week  of  January  6 — Tentative 

Tuesday,  January  7 
9:30  a.m. — Briefing  on  Investigative 

Matters  (Closed—  Ex.  5  &  7) 
2:00  p.m.' — ^Discussion  of  Procedures 
for  NRC  Strategic  Assessment 
(Closed—  Ex.  2) 
Thursday,  January  9 
10:00  a.m. — Briefing  by  Maine 
Yankee,  NRR,  and  Region  I  (PUBLIC 
MEETING)  (Contact:  Daniel 
Doiman,  301-415-1429) 
12:00  m. — ^Affirmation  Session 

(PUBUC  MEETING) 
The  schedule  fcH-  Commission 
meetings  is  subject  to  change  on  short 
notice,  to  verify  the  status  of  meetings 
call  (RECORDING)— (301)  415-1292. 
CONTACT  PERSON  FOR  MORE  NIRMIIATION: 
Bill  Hill  (301)  415-1661. 

The  NRC  Commission  Meeting 
Schedule  can  be  foimd  on  the  Internet 
at:  http://www.nrcgov/SECY/smj/ 
scheduykhtm 


v  - /•.-'^. 
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This  notice  is  distributed  by  mail  to 
several  hundred  subscribers:  if  you  no 
longer  wish  to  receive  it,  or  woiild  like 
to  be  added  to  it,  please  contact  the 
Office  of  the  Secretary,  Attn:  Operations 
Branch,  Washington.  D.C.  20555  (301- 
415-1661). 

In  addition,  distribution  of  this 
meeting  notice  over  the  internet  system 
is  available.  If  you  are  interested  in 
receiving  this  Comdiission  meeting 
schedule  electronically,  please  send  an 
electronic  message  to  wmh9nrc.gov  or 
dkw^ucgov. 
*        •        •        •        * 

Dated:  December  13, 1996. 
William  M.  Hill.  Ir.. 

SECY  Tracking  Officer  Office  of  the  Secretary. 
[¥R  Doc  96-32115  Filed  12-1^-96;  2:32  pm] 
MLUNQ  COM  7M0-*1-II 


PENSION  BENEFIT  GUARANTY 
CORPORATION 

AssMsment  of  PenaltiM  for  Failurs  To 
Provido  PrwDlum-ralaled  Information 

AGENCY:  Pension  Benefit  Guaranty 

Corporation. 

ACTION:  Statement  of  policy. 

summary:  The  Pension  Benefit  Guaranty 
Corporation  intends  to  assess  penalties 
imder  section  4071  of  the  Employee 
Retirement  Income  Security  Act  of  1974 
for  failure  to  submit  premiiun-related 
informatian  timely. 
DATES:  This  revision  to  the  PBGC's 
penalty  assessment  policy  is  effective 
for  premiimi-related  filings  due  on  or 
after  January  1, 1997,  and  to  days  of 
delinquency  on  or  aflet  that  date  with 
respect  to  filings  due  before  that  date. 
FOR  FURTHER  MFORMATION  CONTACT: 
Harold  J.  Ashner,  Assistant  General 
Cotmsel,  or  Deborah  C.  Murphy, 
Attorney,  Pension  Benefit  Guaranty 
Corporation,  Office  of  the  General 
Counsel,  Suite  340. 1200  K  Street,  NW., 
Washington,  DC  20005-4026,  202-326- 
4024  (202-326-^179  for  TTY  and  TDD). 
SUPPLEMENTARY  INFORMATKM:  Section 
4071  of  ERISA  authorizes  the  PBGC  to 
assess  a  penalty  of  up  to  $1,000  per  day 
for  failure  to  timely  provide  a  notice  or 
other  material  inlOTmation  that  is 
required  imder  certain  statutory  or 
regulatory  provisions.  The  PBGC's 
ciurent  policy  on  the  assessment  of 
penalties  under  section  4071  (60  FR 
36837  (July  18. 1995)).  does  not  cover 
submissions  of  premium-related 
information  under  ERISA  section  4007 
and  the  PBGC's  premium  payment 
regulation.  This  notice  revises  the 
PBGC's  section  4071  penalty  sjifttosment 


policy  to  include  premium-related 
information. 

Issued  in  Washington.  DC.  on  the  10th  day 
of  December  1996. 
Robert  B.  Batch, 

Chairman,  Board  of  Directors,  Pension  Benefit 
Guaranty  Oxporation. 

Issued  on  the  date  set  forth  above 
pursuant  to  a  resolution  of  the  Board  of 
Directors  authorizing  its  Chairman  to 
issue  this  final  rule. 
Janes  J.  Keightley. 

Secretary,  Board  of  Directors,  Pension  Benefit 
Guaranty  Corporation. 

[FR  Doc  9fr-31973  Piled  12-16-96;  8:45  am] 
■UJNa  COM  TTM-tl-P 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Ret.  No.  IC-22391;  File  No.  811-«27q 
Annuity  Managemant  Sari—       '  .  /' 

December  11, 1996 
AGENCY:  Securities  and  Exchange 
Commission  ("SEC"  or  "Commission"). 
ACnON:  Notice  of  Application  for  an 
Order  under  the  Investment  Company 
Act  of  1940  ("1940  Act"). 

applicant:  Annuity  Managem^t  Series 
("Applicant"  or  "Trust"). 
RELEVANT  1940  ACT  SECnON:  Order 
requested  pursuant  to  Section  8(f)  of  the 
1940  Act  and  Rule  8f-l  therexmder. 
SUMMARY  OF  APPLICATION:  Applicant 
seeks  an  order  declaring  that  it  has 
ceased  to  be  an  investment  company  as 
defined  by  the  1940  Act. 
FNJNG  DATE:  The  application  was  filed 
on  Jantiary  15. 1993.  Amendments  to 
the  application  were  filed  on  September 
21. 1994  and  August  15,  1996. 
HEARMQ  OR  NOTmCATION  OF  HEARING:  An 
order  granting  the  application  will  be 
issued  unless  the  Commission  orders  a 
hearing.  Interested  persons  may  request 
a  hearing  by  writing  to  the  Secretary  of 
the  Commission  and  serving  Applicant 
with  a  copy  of  the  request,  personally  or 
by  mail.  Hearing  requests  must  be 
received  by  the  Commission  by  5:30 
p.m.  on  January  6. 1997,  and  diould  be 
accompanied  by  proof  of  service  on 
Applicant  in  the  fprm  of  an  affidavit  or, 
for  lawyers,  a  certificate  of  service. 
Hearing  requests  should  sate  the  nature 
of  the  requestor's  interest,  the  reason  for 
the  request,  and  the  issues  contested. 
Persons  may  request  notification  of  a 
hearing  by  writing  to  the  Secretary  of 
the  Commission. 

ADDRESSES:  Secretary,  Securities  and 
Exchange  Commission,  450  Fifth  Street, 
N.W.,  Washington,  D.C  20549. 


Applicant:  J.  Martin  Levine,  Federated 
Investors,  Federated  Investors  Tower, 
Pittsburgh,  PA  15222-3779. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mark  C.  Amorosi.  Attorney,  or  Kevin  M. 
Kirchoff.  Branch  Chief.  Office  of 
Insurance  Products,  Division  of 
Investment  Management,  at  (202)  942- 
0670. 

SUPPLEMENTARY  MFORMATKM:  Followring 
is  a  summary  of  the  application;  the 
complete  appUcation  is  available  for  a 
fiee  from  the  Pubic  Reference  Branch  of 
the  Commission. 

Applicant's  Representations 

1.  The  Trust  is  an  open-end, 
diversified  management  investment 
company  organized  as  a  Massachusetts 
Business  Trust.  The  Trust  consists  of 
four  portfolios;  Eqvuty  Growth  Fund. 
Eqmty  Income  Fimd,  Prime  Money 
Fund,  and  U.S.  Govenunent  Bond  Fund. 

2.  On  February  5, 1991,  the  Trust  filed 
with  the  Commission  a  notice  of 
registration  on  Form  N-8A,  pursuant  to 
Section  8(a)  of  the  1940  Act,  and  a 
registration  statement  on  Form  N-lA 
(File  Nos.  33-38845  and  811-6276) 
pursuant  to  the  Securities  Act  of  1933 
and  Section  8(b)  of  the  1940  Act  (the 
"Registration  Statement").  The 
Registration  Statement  was  declared 
effective  and  the  public  offering 
commenced  on  June  7,  1991. 

3.  On  February  12, 1992,  it  was 
reported  to  the  Trust's  Board  of  Trustees 
that  Crown  America  Life  Insurance 
Company  ("Crown  Life")  had 
withdrav«rn  from  its  agreement  to  offer 
investments  of  the  Trust  to  CroMm  Life's 
variable  annuity  separate  account,  and 
the  Board  of  Trustees  unanimously 
decided  to  terminate  the  Trust.  As  of 
that  date,  there  were  no  public 
shareholders  of  three  of  the  portfolios, 
the  Equity  Income  F\md.  the  Prime 
Money  Fimd,  and  the  U.S.  Government 
Bond  Fund.  In  addition,  based  upon 
communications  between  Crown  Life 
and  the  two  insurance  contract  holders 
whose  accoimts  were  invested  in  the 
separate  account  which,  it  tiun, 
invested  in  the  Equity  Growth  Fund, 
those  contract  holders  intended  to.  and 
did,  redeem  their  shares  prior  to 
February  12,  1992. 

4.  At  the  time  of  the  application,  the 
Trust  had  no  secmity  holders,  assets  or 
liabilities,  and  the  Trust  was  not  a  party 
to  any  litigation  or  administrative 
proceeding. 

5.  The  Trust  has  not,  within  die  last 
18  months,  transferred  any  of  its  assets 
to  a  separate  trust,  the  beneficiaries  of 
which  were  or  are  security  holders  of 
the  Trust.  No  assets  have  been  retained 
by  the  Trust.  The  Trust  is  not  now 
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engaged  nor  does  it  propose  to  engage 
in  business  activities  other  than  those 
necessary  for  the  winding-up  of  its 
affairs.  All  expenses  incurred  in 
connection  with  the  liquidation  of  the 
Trust  have  been,  and  will  be,  i>aid  by 
Federated  Advisers,  the  investment 
adviser  to  the  portfolios  of  the  Trust. 
There  will  be  no  allocation  of  these 
expenses  to  the  Trust. 

6.  If  the  order  sought  herein  is 
granted,  the  trust  v«dll  shortly  thereafter 
file  with  the  Secretary  of  State  of  the 
Commonwealth  of  Massachusetts  the 
documents  necessary  to  dissolve  itself 
as  a  Massachusetts  Business  Trust, 
thereby  ceasing  to  exist  as  a  legal  entity. 

For  the  Commission,  by  the  Division  of 
Investment  Management,  pursuant  to 
delegated  authority. 
Maigarat  n.  McFarland. 
Deputy  Secretary. 

(FR  Doc.  96-31958  Filed  12-16-96;  8:45  am] 
MLLMQ  oooE  me-ei-M 


[Retaaae  No.  34-38042;  FHe  No.  SR-NASD- 
90-42] 

Self-Regulatory  Organizations;  Notice 
of  Rling  of  Proposed  Rule  Change  t>y 
the  National  Association  of  Securities 
Dealers,  Inc. 

December  11. 1996. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act"),*  Notice  is  hereby  given  that  on 
November  15, 1996,  the  National 
Association  of  Securities  Dealers 
Regulation,  Inc.  ("NASD  Regulation") 
filed  with  the  Securities  and  Exchange 
Commission  ("Commission")  the 
proposed  nile  change  as  described  in 
Items  I  and  n  below,  which  Items  have 
been  prepared  by  the  self-regulatory 
oi^anization.  The  Commission  is 
pubUshing  this  notice  to  solicit 
comment  on  the  proposed  rule  change 
from  interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

NASD  Regulation  proposes  to  amend 
Rule  11580  of  the  Conduct  Rules  of  the 
National  Association  of  Securities 
Dealers.  Inc.  ("NASD"  or 
"Association"),  the  grant  authority  to 
NASD  Regulation  staff  to  provide 
exemptions  to  the  provisions  of  NASD 
Rule  11580.  The  text  of  the  proposed 
rule  change  is  set  forth  below  (next  text 
is  italicizeid;  deleted  text  is  bracketed]: 


Uniform  Practice  Code 

1 1 500.    Delivery  of  Securities  With 
Restrictions 


1 1 580.    Transfisr  of  Limited  Partnership 
Securities 

(a)  Each  member  who  participates  in 
the  transfer  of  limited  partnership 
securities,  as  defined  in  Rule  2810,  shall 
use  standard  transfer  forms  in  the  same 
form  as  set  forth  in  IM-11580.  This  rule 
shall  not  apply  to  limited  partnership 
securities  which  are  traded  on  the 
Nasdaq  Stock  Market  or  a  registered 
national  securities  exchange. 

(b)  The  Corporate  Financing 
Department  may,  pursuant  to  a  written 
request  for  good  cause  shown,  grant  an 
exemption  from  the  requirements  of 
subparagraph  (a)  to  permit  a  member  to 
modify  the  standard  transfer  forms  for 
the  transfer  of  limited  partnership 
securities  where  necessary  to  meet  other 
legal  or  regulatory  requirements  or  to 
otherwise  facilitate  the  transfer  of  the 
securities. 

n.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of.  and 
Statutory  Basis  for,  the  Proposed  Role 
Change 

In  its  filing  with  the  Commission,  the 
self-regulatory  organization  included 
statements  concerning  the  purpose  of 
and  basis  for  the  proposed  rule  change 
and  discussed  any  comments  it  received 
on  the  proposed  rule  change.  The  text 
of  these  statements  may  be  examined  at 
the  places  specified  in  Item  FV  below. 
NASD  Regulation  has  prepared 
summaries,  set  forth  in  Section  A,  B, 
and  C  below,  of  the  most  significant 
aspects  of  such  statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

1. Purpose 

Background 

On  January  29, 1996,  the  Commission 
approved  an  amendment  to  the  NASD's 
Uniform  Practice  Code  requiring 
members  to  use  standardized  transfer, 
registration  confirmation,  and 
distribution  allocation  forms  ("Forms") 
when  transferring  limited  partnership 
securities.  2  Prior  to  the  amendment. 
NASD  members  were  confronted  with 
limited  partnership  transfer 
requirements  that  varied  widely  as  to 
the  type  of  information  and  documents 
necessary  for  a  valid  transfer  of  a 


>  15  U.S.C  78s(bXl). 


^Securitias  Exchange  Act  Release  No.  36783  (Jan. 
29, 1906),  61  FR  39S5  (approving  File  No.  SR- 
NASD-aS-S3). 


partnership  interest.  In  addition,  non- 
standardized  distribution  payment 
provisions  required  by  partnerships 
caused  or  contributed  to  delays  or 
mistakes  in  the  allocation  of  cash 
distributions  between  buyers  and  sellers 
of  partnership  securities,  often  leading 
to  disputes  over  distributions  that  were 
settled  by  broker-dealers  at  their  own 
expense  or  through  arbitration  or 
litigation.  The  Forms  were  developed  in 
order  to  provide  a  uniform  way  for 
members  to  assist  in  the  transfer  of 
limited  partnership  interest  and  the 
allocation  of  partnership  distributions. 
Use  of  the  Forms  became  mandatory  for 
NASD  members  on  May  15, 1996. 

After  the  amendment  became 
effiactive.  transfer  agents,  member  firms, 
and  securities  attorneys  raised  a  numbw 
of  questions  concerning  the 
applicability  of  the  Forms  to  certain 
types  of  transfers.  For  example,  it  was 
suggested  that  the  distribution 
allocation  form  be  modified  to  provide 
additional  options  for  specific  treatment 
of  capital  transactions,  capital 
distributions,  sale  or  refinancing 

Eroceeds.  special  distributions, 
quidating  distributions,  and 
distributions  with  respect  to  terminating 
transactions. 

In  another  case,  an  NASD  member 
stated  that  in  order  to  satisfy  certain 
legal  and  operating  requirements  of 
partnerships  sold  by  it,  modifications  to 
both  the  transfer  and  distribution 
allocation  forms  were  necessary  to 
satisfy  certain  conditions  of  purchase 
imposed  by  its  limited  partnership 
secondary  transaction  department. 

In  addition,  while  the  Forms  were 
intended  to  be  used  for  all  purchases, 
sales,  exchanges,  and  transfers  of 
limited  partnership  interests,  many 
member  firms  have  developed  standard 
one  page  documents  for  transfers  that 
are  "not  for  consideration,"  such  as 
transfers  related  to  a  change  of  trustee 
or  custodian  or  transfers  resulting  from 
death,  divorce,  or  gift.  These  previously 
developed  documents  fulfill  ihe  same 
purpose  as  the  new  Standardized 
Transfer  Forms,  i.e.,  permitting  a  fast 
and  efficient  transfer  of  the  security. 

Finally,  other  miscellaneous  issues 
have  been  raised  in  coimection  with  the 
use  of  the  Forms,  including  a  request  to 
meet  a  requirement  that  each  investor 
demonstrate  U.S.  citizenship. 

Description  of  Proposed  Amendmmt 

NASD  Regulation  believes  it  will 
continue  to  receive  requests  for 
permission  to  modify  ihe  Forms  in  order 
to  meet  differing  requirements.  NASD 
Regulations  is,  therefore,  proposing  to 
add  new  paragraph  (b)  to  NA5D  Rule 
11580  to  grant  authority  to  NASD 
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Regulation's  Corporate  Financing 
Department,  pursuant  to  a  written 
request  for  good  cause  shown,  to  allow 
an  exemption  from  the  requirements  of 
paragraph  (a)  to  NASD  Rule  11580  to 
permit  a  member  to  modify  the  standard 
transfer  forms  for  the  transfer  of  limited 
partnership  securities  where  necessary 
to  meet  other  legal  or  regulatory 
requirements  or  to  otherwise  faciUtate 
the  transfer  of  the  securities.  Thus,  the 
proposed  rule  change  would  grant 
NASD  Regulation  staff  the  authority  to 
issue  exemptions  from  the  requirement 
to  use  the  Forms.  Such  exemptions 
would  allow  members  to  modify  the 
Forms  in  certain  situations  whme,  for 
example,  other  regulatory  or  legal 
requirements  may  present  a  conflict  or 
would  impede  the  transfer  process. 

NASD  Regulation  recognizes  that  it 
may  not  be  possible  to  bring  specific 
uniformity  to  every  transfer  due  to  the 
imiqueness  and  variety  of  partnership 
products,  but  also  beheves  that  the 
proposed  rule  change  will  not  have  an 
adverse^impact  on  the  standardized 
nature  of  the  Forms.  Moreover,  the 
proposed  rule  change  will  allow  the 
staff  to  provide  the  flexibility  sometimes 
necessary  to  facilitate  a  more  efficient 
transfer  of  partnership  interests  in 
particular  cases  where  a  rigid  "form 
over  substance"  requirement  might 
hinder  the  transfer  process. 

2.  Statutory  Basis 

NASD  Regulation  believes  the 
proposed  rule  change  is  consistent  with 
the  provisions  of  Section  15A(b)(6)3  of 
the  Act,  which  require  that  the 
Association  adopt  and  amend  its  rules 
to  promote  just  and  equitable  principles 
of  trade,  and  generally  provide  for  the 
protection  of  investors  and  the  pubic 
interest,  in  that  the  proposed  rule 
change  maintains  the  standardization  of 
the  process  and  means  by  which  limited 
partnership  securities  are  transferred  in 
the  secondary  marifLets,  while  providing 
the  needed  flexibility  to  allow  members 
to  comply  with  modified  requirements 
of  the  transfer  forms  as  needed,  thus 
eliminating  specific  delays  and 
inefficiencies  in  the  transfer  process  in 
particular  circumstances. 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

NASD  Regulation  believes  the 
proposed  nile  change  will  impose  no 
burden  on  competition  that  is  not 
necessary  or  appropriate  in  furtherance 
of  the  purposes  of  the  Act. 


C.  Self-Regulatory  Organization's   .   , 
Statement  on  Comments  on  the 
Pmposed  Rule  Change  Received  Frgm 
Members,  Participants,  or  Others 

NASD  Regulation  has  neither 
solicited  nor  received  written  • 

comments. 

m.  Date  of  EflEactiveness  of  the 
Proposed  Rule  Qiange  and  Timing  fin- 
Commission  Action 

Within  35  days  of  the  publication  of 
this  notice  in  the  Federal  Register  or 
within  such  longer  period  (i)  as  the 
Commission  may  designate  up  to  90 
days  of  such  date  if  it  finds  such  longer 
period  to  be  appropriate  and  publishes 
its  reasons  for  so  fiinding  or  (ii)  as  to 
which  the  self-regulatory  organization 
consents,  the  Commission  will: 

(A)  by  order  approve  the  proposed 
rule  change,  or 

(B)  institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved.  _-  ^     - 

IV.  Solicitati<m  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
argiunents  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street.  N.W., 
Washington,  D.C.  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  bom  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  at 
the  Commission's  Public  Reference 
Room.  Also,  copies  of  such  filing  will  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  NASD.  AU 
submissions  should  refer  to  File  No. 
SR-NASD-96-42  and  should  be     .     . 
submitted  by  January  7, 1997. 

For  the  Commlssion,1>y  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.* 

Margaret  H.  McFarland.  ''  '  A 

Deputy  Secretary. 

|FR  Doa  96-31890  Filed  12-16-96;  8:45  am] 
MUJNQ  OOOE  •»t»-01-M 
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DEPARTMENT  OF  STATE 
[PubHc  Notice  No.  2483] 

Advisory  Committee  on  International 
Law;  Notice  of  Meeting 

A  meeting  of  the  Advisory  Committee 
on  International  Law  will  take  place  on 
Tuesday,  January  14. 1997,  from  2:00  to 
approximately  5:00  p.m.,  as  necessary, 
in  Room  1207  of  the  United  States 
Department  of  State,  2201  C  Street, 
N. W. ,  Washington,  D.C.  The  meeting 
will  be  chaired  by  the  Acting  Legal 
Adviser  of  the  Department  of  State, 
Michael  J.  Matheson,  and  will  be  open 
to  the  public  up  to  the  capacity  of  the  ' 
meeting  nwm.  The  meeting  will  focus 
on  developments  involving  the 
International  Court  of  Justice  and  the 
International  Law  Commission,  work  on 
an  International  Criminal  Courtv  the 
International  Criminal  Tribimals  for  the 
former  Yugoslavia  and  Rwanda,  and 
other  current  developments. 

Entry  to  the  building  is  controlled  and 
will  be  faciUtated  by  advance 
arrangements.  Members  of  the  public 
desiring  access  to  the  session  should,  by 
January  10, 1997,  notify  the  Office  of  the 
Assistant  Legal  Adviser  for  United 
Nations  Afiiedrs  (telephone  (202)  647- 
2767)  of  their  name,  Social  Security 
number,  date  of  birth,  professional 
affiliation,  address  and  telephone 
number  in  order  to  arrange  admittance. 
This  includes  both  government  and 
non-government  attendees.  All 
attendees  must  use  the  *'C"  Street 
entrance.  One  of  the  following  vafid  IDs 
will  be  required  for  admittance:  any 
U.S.  driver's  license  with  photo,  a 
passport,  or  a  U.S.  Government  agency 
ID. 

Dated:  December  2. 1996. 
John  R.  Crook, 

Assistant  Legpl  Adviser  for  United  Nations 
Affairs;  Executive  Director,  Advisory 
Committee  on  International  Law. 

[FR  Doc.  96-31917  Filed  12-16-96;  8:45  amj 
BMJJNQ  CODE  4ne-fla-M 

[Public  Notice  No.  2482] 

U.S.  State  Department  Overseas 
Security  Advisory  Council  Renewal 

The  Department  of  State  has  renewed 
the  Charter  of  the  Overseas  Security 
Advisory  Council.  This  advisory  coimcil 
will  continue  to  interact  on  overseas 
security  matters  of  mutual  interest 
between  the  U.S.  Government  and  the 
American  private  sector.  The  Coundl's 
initiatives  and  security  pubhcations 
provide  a  imique  contribution  to 
protecting  American  private  sector 
interests  abroad.  The  Under  Secretary 
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for  Management  has  determined  that  the 
Council  is  necessary  and  in  the  public 
interest. 

The  Coimdl  consi^  of 
representatives  from  four  (4)  U.S. 
Govenunent  agencies  and  tMrenty-one 
(21)  American  private  sector  companies 
and  organizations.  The  Coimcil  will 
follow  the  procedures  prescribed  by  the 
Federal  Advisory  Committee  Act 
(FACA)  (Public  Law  92-463).  Meetings 
will  be  open  to  the  public  unless  a 
determination  is  made  in  accordance 
with  Section  10(d)  of  the  FACA.  5 
U.S.C.  S52b(c)  (1)  and  (4).  that  a  meeting 
or  a  portion  of  the  meeting  should  be 
closed  to  the  public.  Notice  of  each 
meeting  will  be  provided  in  the  Federal 
Register  at  least  15  days  prior  to  the 
meeting. 

Formore  information  contact  Nick 
Proctor.  Executive  Director,  Overseas 
Security  Advisory  Council,  Department 
of  State.  Washington.  D.C.  20522-1003. 
phone:  202-663-0533. 

Dated:  Novamber  26, 1996. 
Wiliam  D.  CUrka. 

Acting  Director  of  the  Di/dontatic  Security 
Service. 
(FR  Doc.  96-31919  Filed  13-16-96;  8:45  am] 

■auNQ  COM  4n*-a«-M 


[Public  Nottce  No.  2481] 

TltmmtaA  of  the  Shipping  Coordinating 
CommittM;  Notice  of  lAaeting 

The  Department  of  State  is  renewing 
the  Shipping  Coordinating  Committee  to 
solicit  the  view  of  interested  members  of 
the  public  and  government  agencies  on 
maritime  policy  issues,  for  the  gmdance 
of  U.S.  delegations  to  international 
meetings  on  these  matters.  The  Under 
Secretary  for  Management  has 
determined  that  the  committee  is 
necessary  and  in  the  pubic  interest. 

Membership  includes  representatives 
bom  the  maritime  industry,  labor 
imions,  environmental  groups  and 
government  bureaus  and  agencies.  The 
Committee  will  follow  the  procedures 
prescribed  by  the  Federal  Advisoiy 
Committee  Act  (FACA).  Meetings  will 
be  open  to  the  public  unless  a 
determination  is  made  in  accordance 
with  the  FACA  Section  10(d).  5  U.S.C 
552(b)  (1)  and  (4)  that  a  meeting  or  a 
portion  of  the  meeting  should  be  closed 
to  the  public.  Notice  of  each  meeting 
will  be  provided  in  the  Federal  Register 
at  least  15  days  prior  to  the  meeting 
date. 

for  further  information,  contact 
Stephen  Miller,  Executive  Secretary  of 
the  Committee  at  (202)  647-6961. 


Dated-  December  4, 1996. 
SteplieD  M*  mUNTy 

Executive  Secretary,  Supping  Coordinating 
Committee. 

[FR  Doc  96-31918  Filed  12-16-96;  8:45  am] 
■ujNQOooi4na 


[Public  Notloe  2479] 

Bureau  of  Ocaans  and  Intamational 
Environmantal  and  Sdantiflc  Affair^ 
Praparatlon  of  Sacond  UJS.  CiinMla 
Action  Raport 

ACTION:  Request  for  public  comments. 

SUMMARY:  In  June  1992.  the  United 
States  signed  the  United  Nations 
Framework  Convention  on  Climate 
Change  (UNFCOC).  Pursuant  to  the 
reporting  requirements  under  Articles 
4.2  and  12  of  the  Convention  and  to 
proposed  format  guidelines  later 
adopted  by  the  UNFCCC  Conference  of 
the  Parties  (COP)  at  its  first  session,  the 
United  States  submitted  the  U.S. 
Climate  Action  Report  (USCAR)  to  the 
UNFCCC  Secretariat.  At  its  second 
session,  the  COP  to  the  UNFCCC  agreed 
that  the  second  national 
communications  fronx  developed 
country  Parties  would  be  due  on  April 
IS,  1997.  The  U.S.  government  has 
initiated  a  process  to  complete  its 
submission  within  the  given  timeframe. 

As  part  of  that  process,  we  are 
soliciting  public  comment  on  the  first 
USCAR.  which  will  be  used  as  the  basis 
for  the  second  submission  due  in  April 

SUPPLEMENTARY  INFORMATION: 

Backgrotmd 

In  June  1992.  at  the  United  Nations 
Conference  on  Environment  and 
Development  (the  "Earth  Summit"),  the 
United  States  signed  the  United  Nations 
Framework  Convention  on  Climate 
Change  (UNFCCC).  The  ultimate 
objective  of  this  Convention  is  to: 
"achieve  •  •  •  stabilization  of 
greenhouse  gas  concentrations  in  the 
atmosphere  at  a  level  that  would 
prevent  dangerous  anthropogenic 
interference  with  the  climate  system. 
Such  a  level  should  be  achieved  within 
a  time- frame  sufficient  to  allow 
ecosystems  to  adapt  naturally  to  climate 
change,  to  ensure  that  food  production 
is  not  threatened  and  to  enable 
economic  development  to  proceed  in  a 
sustainable  manner." 

In  accordance  with  the  UNFCC's 
reporting  requirements  as  specified  in 
Articles  4.2  and  12,  and  following 
reporting  guidelines  developed  (and 
adopted  by  the  UNFCCC  COP  at  its  first 
session),  the  United  States  prepared  the 
U.S.  Climate  Action  Report  (USCAR) 


and  sulunitted  it  to  the  UNFCCC 
Secretariat  in  October  1994. 

The  USCAR  provided  a  description  of 
the  U.S.  program  designed  to  reduce 
emissions  to  1990  levels  by  the  year 
2000.  The  initial  USCAR  incorporated 
much  of  the  infonnation  contained  in 
the  first  Climate  Change  Action  Plan 
announced  by  President  Clinton  and 
Vice  President  Gore  on  October  19, 
1993.  The  revised  USCAR  will  review 
key  elements  contained  in  the  initial 
Climate  Change  Action  Plan  including: 
An  update  on  key  baseline  assxmiptions: 
a  review  and  assessment  of  activities  to 
date  imder  the  almost  50  actions  listed 
in  the  plan;  and  update  of  the  Ust  of 
actions  reflecting  changes  initiated  by 
responsible  agencies  since  the  plan  was 
first  proposed  in  1993.  The  reWsed 
USCAR  will  also  reflect  information 
submitted  to  the  Council  on 
Environmental  Quality  in  response  to  a 
request  for  comments  on  the  original 
Climate  Change  Action  Plan  that  was 
published  in  the  Federal  »■;*«*—■  on 
August  24, 1995  (60  FR  44022)  and 
infonnation  presented  at  a  subsequmt 
public  hearing  held  on  Septembw  22, 
1995. 

In  keeping  with  international 
guidelines,  the  USCAR  provided  an 
inventory  of  U.S.  greenhouse  gas 
emissions  and  sinks,  estimated  effects  of 
mitigation  measures  and  policies  on 
future  emissions  levels,  and  described 
U.S.  involvement  in  international 
programs  including  associated 
contributions  and  funding  efforts. 

In  addition,  the  USCAR  included  a 
discussion  of  U.S.  national 
drcimistances  which  afiect  U.S. 
vulnerabihty  and  responses  to  climate 
change.  Information  on  the  U.S.  Global 
Change  Research  Program,  the  largest 
climate  change  research  program  in  the 
world,  and  on  adaptation  programs  was 
also  presented. 

At  the  Second  COP,  the  Parties  agreed 
to  request  developed  coimtry  Parties  to 
the  Convention  to  sulnnit  to  the 
UNFCCC  Secretariat,  in  accordance  with 
Articles  12.1  and  12.2  of  the 
Convention,  a  second  national 
communication  by  April  15, 1997. 
Parties  that  submitted  first  reports  in 

1996  are  to  provide  an  update  by  the 

1997  deadline  and  Parties  with 
economies  in  transition  are  to  provide 
their  second  commimication  by  April 
IS,  1998.  Developing  country  Parties 
have  different  guidelines  {md  due  dates 
for  their  first  conununications. 

The  Parties  to  the  UNFCCC  also 
adopted  revisions  to  the  guidelines  for 
the  reports  at  their  second  session. 
Among  other  modifications,  the  revised 
guidelines  encourage  Parties  to  provide 
information  on  actions  implemented  by 
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regional  and  local  governments  or  the 
private  sector.  At  its  12th  Plenary 
meeting  in  September  1996,  the 
Intergovernmental  Panel  on  Climate 
Change  (IPCC)  approved  additional 
guidance  with  respect  to  the 
methodologies  to  inventory  greenhouse 
gas  emissions.  We  anticipate  that  these 
revised  methodologies  ^ffui  he  approved 
at  the  next  session  of  the  UNFCCC's 
Subsidiary  Body  fat  Scientific  and 
Technological  Advice  (SBSTA)  when  it 
meets  in  December  1996.  We  intend  to 
follow  both  sets  of  guidelines,  to  the 
extent  possible,  in  the  preparation  of  the 
second  USCAR. 

Public  Input  Process 

The  comments  received  in  response  to 
this  Federal  Register  notice  will  be 
considered  in  the  preparation  of  the 
second  national  communication.  We 
invite  contributions  and  commmts  on 
all  aspects  of  the  USCAR  and  in 
particular,  on  issues  related  to  regional, 
local,  and  private  sector  actions  to 
address  climate  change. 
DATES:  Written  comments  on  the  first 
USCAR  should  be  received  on  or  before 
noon,  January  2, 1997.  The  deadline 
cannot  be  extended  because  of  a 
carefully  planned  timetable  for  the 
report's  preparation  in  anticipation  of 
the  April  15, 1997  due  date.  ~ 
ADDRESSES:  Comments  should  be 
submitted  to:  Mr.  Daniel  Reifsnyder, 
OES/EGC  Room  4330.  U.S.  Department 
of  SUte,  Washington,  DC  20520-7818. 
Copies  of  the  First  National 
Communication  may  be  obtained  from 
the  Itemet  (text  only)  at  the  folloMring 
address:  (ftp://fedbbs.access.gpo.gov/ 

gpo bbs/dos env/lclimate.txt),  or  by 

contacting  the  Government  Printing 
Office  (ISBN  0-16-045214-7). 
FOR  FURTHER  INFORMATKM  CONTACT:  Mr. 
Daniel  A.  Reifsnyder,  Director,  Office  of 
Global  Change,  U.S.  Department  of  State 
at  (202)  647-4069. 

Dated:  December  4, 1996. 
Kafe  Pomeranoe, 

Deputy  Assistant  Secretary  for  Environment 

and  I)evelopment,  Bureau  of  Oceans  and 

International  Environmental  and  Scientific 

Affairs. 

(FR  Doc.  96-31914  Filed  12-16-96;  8:45  am) 
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OFFICE  OF  THE  UNfTED  STATES 
TRADE  REPRESENTATIVE 

Qeneralized  System  of  Preferences 
(GSP);  Notice  of  Out-of>Cycle  Country 
Eligibility  Review 

AGENCY:  Office  of  the  United  States 
Trade  Representative. 


ACmON:  Notice. 


SUMMARY:  This  notice  announces  the 
deadline  for  the  submission  of  petitions 
for  an  out-of-cycle  GSP  Review  of 
country  eligibility.  The  deadline  is 
Friday,  February  28, 1997. 
FOR  FURTHER  INFORMATION  CONTACT: 
GSP  Subcommittee,  Office  of  the  United 
States  Trade  Representative,  600  17th 
Street,  NW,  Room  518,  Washington.  DC  . 
20508.  Telephone:  (202)  395-6971. 

SUPPLEMENTARY  INFORMATION:   ,,        4u. 

Announcement  of  1997  Out-of-CycIe 
GSP  Country  Eligibility  Review 

The  U.S.  Generalized  System  of 
Preffsrences  (GSP)  program  provides  for 
the  duty  free  importation  of  designated 
articles  when  imported  from  designated 
beneficiary  developing  coimtries.  GSP  is 
authorized  by  Title  V  of  the  Trade  Act 
of  1974,  as  amended  ('Trade  Act")  (19 
U.S.C.  2461  et  seq.).  The  GSP  program 
was  implemented  by  Executive  Order 
11888  of  November  14. 1975,  and      •; . 
modified  by  subsequent  Executive 
Orders  and  Presidential  Proclamations. 
The  GSP  regulations  provide  for  annual 
reviews  unless  otherwise  specified  by 
Federal  Register  notice  (15  CFR  2007.3 
et  seq.).  The  Trade  Policy  Staff 
Conunittee  (TPSC)  hearby  gives  notice 
that  an  out-of-cycle  coimtry  eligibility 
review  will  be  conducted  in  1997.  No 
annual  country  eligibility  review  was 
initiated  at  the  normal  time  in  1996 
since  the  GSP  program  was  suspended. 
Moreover,  public  interest  has  been 
expressed  in  support  of  delinking  the 
time  table  for  the  annual  product 
reviews  and  country  eligibility  reviews. 
No  decision  has  been  made  to 
permanently  alter  the  schedule. 
However,  the  TPSC  has  decided  to 
provide  for  an  out-of-cycle  country 
eUgibility  review  at  this  time.  Notice  is 
hereby  given,  therefore,  that  in  order  to 
be  considered  in  the  1997  out-of-cycle 
country  eUgibility  review,  all  petitions 
containing  requests  to  review  the  GSP 
status  of  any  beneficiary  developing 
country  must  be  received  by  the  GSP 
Subcommittee  no  later  than  5  p.m., 
Friday  February  28, 1997.  Petitions 
submitted  after  the  deadline  will  not  be 
considered  for  review  and  will  be       . 
returned  to  the  petitioner. 

Interested  parties  or  foreign       s    .    ' 
governments  may  submit  petitions  to 
have  the  GSP  status  of  any  eligible 
beneficiary  developing  coimtry 
reviewed  with  respect  to  any  of  the 
designation  criteria  listed  in  sections 
502(b)or  502(c)  of  the  Trade  Act  (19 
U.S.C.  2462(b)  and  (c)).  Petitions  should 
be  addressed  to  the  GSP  Subconunittee, 
Office  of  the  U.S.  Trade  Representative, 


600  17th  Street,  NW.  Room  518. 
Washington,  DC  20508.  All  such 
submissions  must  confcmn  with  the  GSP 
regulations  which  are  set  forth  at  15 
CFR  2007.  These  regulations  were 
published  in  the  Federal  Register  on 
Tuesday.  Felmiary  11, 1966  (51  FR 
5035).  The  regulations  are  also  printed 
in  "A  guide  to  the  U.S.  Generalized 
System  of  Preferences  (GSP)",  (August 
1991)  ("GSP  Guide"),  hiformation 
submitted  will  be  subject  to  public 
inspection  by  appointment  only  with 
the  staff  of  the  USTR  Public  Reading 
Room,  except  for  the  informatian 
granted  "business  confidential"  status 
pursuant  to  15  CFR  2007.7.  An  original 
and  fourteen  (14)  copies  of  each  petition 
must  be  submitted  in  Fjiglish.  If  the 
petition  contains  business  confidential 
information  and  a  party  is  requesting  an 
exemption  from  public  inspection  for 
this  information,  each  page  containing 
such  information  should  be  clearly 
marked  "BUSINESS  CONFIDENTIAL" 
in  a  contrasting  color  ink  at  the  top  of 
each  page,  and  an  original  and  fourteen 
(copies)  of  this  business  confidential 
version  of  the  petition  must  be 
submitted  together  with  a 
nonconfidential  siuunary  of  the 
confidential  information.  The  version 
that  does  not  contain  business 
confidential  information  (the  public 
version)  should  be  clearly  marked  at  the 
top  and  bottom  of  each  page  (either 
"public  version"  or  "nonconfidential"), 
lliis  version  and  the  nonconfidential 
simunary  shall  be  placed  in  the  file  that 
is  open  to  public  inspection. 

Petitioners  are  strongly  advised  to 
review  the  GSP  regulations.  Petitioners 
are  reminded  that  submissions  that  do 
not  provide  all  information  required  by 
the  GSP  regulations  will  not  be  accepted 
for  review  except  upon  a  detailed 
showing  in  the  submission  that  the 
petitioner  made  a  good  faith  effort  to 
obtain  the  iufsiroation  required.  These 
requirements  will  be  strictly  enforced. 
Frednidc  L.  Montgoaaiy, 
Chairman,  Trade  Policy  Staff  Committee. 
IFR  Doc.  96-31884  Filed  12-16-96;  8:45  am) 
BiLUNO  CODE  31«»-01-H 


DEPARTMENT  OF  TRANSPORTATION 

Aviation  Proceedings;  Agreements 
Filed  During  the  Week  Ending  12/6/96 

The  following  Agreements  were  filed 
with  the  Department  of  Transportation 
under  the  provisions  of  49  U.S.C  412   ' 
and  414.  Answers  may  be  filed  within 
21  days  of  date  of  filing. 

Docket  Number:  OST-9&-1996. 

Date  filed:  Decemhet  2, 1996. 
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Parties:  Members  of  the  bitnnational 
Air  Transport  Association. 

Subject:  PTC23  EUR-^K  0005  dated 
November  15, 1996  rl-47  Europe-Japan/ 
Korea  resoe  Correction-^TX]23  EUR-JK 
0006  dated  November  26, 1996,     . 
Minutes— PTC23  EUR-JK  0007  dated 
November  26, 1996,  Tables— PTC23 
ElJR-)/K  Fares  dated  November  22, 1996 
Intended  efiecdve  date:  April  1, 1907. 

Docket  Number:  OST-96-2000. 

Date  filed:  December  4, 1996. 

Parties:  Members  of  the  Intematiooal 
Air  Transport  Association. 

Subject:  TCl2  Telex  Mail  Vote  841. 
Fuel-related  faie^ncrease  between  U.S. 
and  Austria.  Belgium,  Germany, 
Netherlands.  Scuidinavia  and 
Switzerland  (not  applicable  to  Alliance 
Airlines)  Jntended  effective  date: 
December  15. 1096. 

Docket  Number:  OST-9B-2002. 

Date  filed:  December  6, 1996. 

Forties.'' Members  of  die  International 
Air  Transport  Association. 

Subject:  PTC  OOMP  Telex  Mail  vote 
844.  Netherlands  Security  &  Passenger 
Service  charges  Intended  effective  date: 
January  1, 1997. 

Docket  Number:  OST-96-2003. 

Date  filed:  December  6, 1996. 

Parties:  Members  of  the  International 
Air  Transport  Association. 

Subject:  PTCl  Telex  Mail  Vote  843 
Excursion  Fares  within  South  America 
Intended  effective  date:  January  1. 1997. 
Myma  F.  Adams, 

Acting  aUef,  Documentary Serviaet.  ■•■■  -«!' 
(FR  Doc  M-31877  Filed  12-l»-96: 8:45  am] 


NotiM  of  Applications  for  Cortificates 
of  Public  Convenlanca  and  Necosslty 
andForaIgn  Ah-  Carrlor  Parmlta  FIM 
Undw  Subpart  Q  During  1h«  Woak 
Ending  Dacambar  6, 1996  «,. 

The  foUowing  Applications  for 
Certificates  of  Public  Convenience  and 
Necessity  and  Foreign  Air  Carrier 
Permits  were  filed  under  Subpart  Q  of 
the  Department  of  Transportation's 
Procedural  Regulations  (See  14  CFS  ** 
302.1701  et  seq.).  Hie  due  date  far 
Answers.  Conforming  Applications,  or 
Motions  to  Modify  Scope  are  set  forth 
below  for  each  application.  Following 
the  Answer  period  DOT  may  process  the 
application  by  e^qpedited  procedures. 
Such  procedures  may  consist  of  the 
adoption  of  a  ^ow-cause  order,  a 
tentative  order,  or  in  appropriate  cases 
a  final  order  without  further 
proceedings. 

Docket  Number.  OST-96-2001. 

Date  filed:  December  4,^  1996. 


Due  Date  for  Answers,  Conforming 
Applications,  or  Motion  to  Modify 
Scope:  January  1. 1997. 

Description:  Application  of  Swissair. 
Swiss  Air  Transport  Company.  Ltd.. 
pursuant  to  49  U.S.C  41301  and  41302, 
and  Subpart  Q  of  the  Regulations, 
applies  for  an  amendm«it  toits  foreign 
air  carrier  permit  to  authorize  Swiskair 
to  provide  (a)  scheduled  foreign  air    . 
transportation  of  persons,  property  and 
mail  "from  points  behind  Switzerland 
via  Switzerland  and  intermediate  pcxnts 
to  a  point  or  points  in  the  United  States 
and  beyond,"  as  provided  in  Annex  I  of 
the  Open  Skies  Agreement,  together 
with  all  of  the  operational  rights 
provided  for  in  that  Annex  and  (b) 
charter  service  in  foreign  air 
transportation  for  passengers  (and  their 
accompanying  ba^^age)  and/or  cargo  to 
the  full  extent  permitted  by  Annex  n  of 
the  Open  Skies  Agreement. 
Myma  F.  Adams, 

Acting  Chief,  Documentary  Services. 
[FR  Doc.  96-31876  Filed  12-16-96;  8:45  ami 


Coast  Guard    . 

[CQD96-06S] 

Marthant  Marioe  Personnai  Advisory 
CommKlaa;  Request  for  Applications 

agency:  Coest  Guard,  DOT. 
ACTION:  Request  for  applications. 

SUMMARY:  "Hie  Coast  Guard  is  seeking 
applicants  for  appointment  to 
membership  on  the  Merchant  Marine 
Per8<Huiel  Advisory  Ccmimittee 
(MERPAG).  The  Committee  is  a  19- 
member  Federal  Advisory  committee 
that  advises  the  Coast  Guard  on  matters 
related  to  the  training,  qualification, 
licensing,  certification,  and  fitness  of 
seamen  serving  in, the  U.S.  merchant 
marine. 

DATES:  Membership  applications  should 
be  received  no  later  than  February  19. 
1997. 

ADDRESSES:  Persons  interested  in 
applying  for  membership  on  MERPAC 
may  obtain  an  application  form  by 
writing  to  Commandant  (G-MSO-1). 
room  1210.  U.S.  Coast  Guard 
Headquarters,  2100  Second  St.  SW.. 
Washington,  DC  20593-0001.  or  l^ 
calling  (202)  267-0229  between  8  a.m. 
and  4  p jn.  Monday  through  Friday, 
except  Federal  holidays.  Requests  may 
also  be  submitted  by  facsimile  at  (202) 
267-4570. 

FOR  FURTHER  INFORMATION  CONTACT: 
CDR  Oeg  T.  Jones.  Executive  Directs, 
or  Mr.  Mark  Gould,  Assistant  Executive 
Director,  MERPAC.  room  1210.  U.S. 


Coast  Guard  Headquazters,  2100  Second 
St  SW..  Washington,  DC.  20593-0001, 
(202)267-02%. 

SUPPt^MENTARY  MFOWIATION:  MERPAC 
is  chartered  under  the  Federal  Advisory 
Committee  Act  (5  U.S.C.  App.  2)  to 
advise  the  Coast  Guard  on  merchant    '  - 
marine  personnel  issues.  Six  current 
appointments  will  expire  in  1996. 

Applicants  with  one  or  more  of  the 
following  backgroimds  are  needed  to  fill 
the  positions: 

(a)  Shipping  company  representative. 

(b)  Deck  Officer. 

(c)  Public  representative. 

(d)  Two  marme  educator 
representatives. 

(e)  Engineering  officer  (preferably 
with  a  limited  horsepower 
endorsement). 

The  memberriiip  tenn  is  3  years.  No 
member  may  hold  more  than  two 
consecutive  3-year  terms. 

The  Coast  Guard  is  seeking  greater 
representation  from  the  inland  and 
rivers  maritime  communities, 
particulariy  in  the  position  of 
Engineering  Officer  (limited  Chief 
Engineer  or  Designated  Duty  Engineer). 
Although  the  Coast  Guard  was  seeking 
increased  representation  from  these 
same  communities  during  the  last 
selection  process,  it  was  not  totally 
successful  in  filling  the  positions. 

To  achieve  the  desireo  balance  of 
membership,  the  Coast  Guard  is 
especially  interested  in  receiving 
applications  from  minorities  and 
women.  The  members  of  the  Committee 
serve  without  compensation  bom  the 
Federal  Government,  although  travel 
reimbursement  and  per  diem  may  be 
provided.  The  Committee  normally 
meets  twice  a  year,  once  in  Washington, 
D.C.,  and  once  elsewhere  in  the  country. 
Working  group  meetings  may  be 
authorized  for  specific  problems  as 
required. 

Applicants  may  be  required  to 
complete  an  Executive  Branch 
Confidential  Financial  Disclosure 
Report  (SF  450). 

Dated:  DeOBmbn  9, 1996. 

JosapbJ.AngBlo, 

Director  of  Standards,  hdtutim  Safety  arid 
Bavironmental  Protection. 

[FR  Doc  96-31878  Piled  12-16-96;  8:45  am) 
COOK  4aM-14-M 


Fadaral  Railroad  Adminlstrattoa 

Patltlon  for  a  Waivar  of  CompHanca 

In  accordance  with  Part  21 1  of  Title 
49  Code  of  Federal  Regulations  (CFR). 
n<Sice  is  hereby  ^ven  that  the  Fedwal 
Railroad  Administration  (FRA)  has 
received  from  Trinity  Industries. 
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Incorporated  a  request  for  a  waiver  of 
compliance  with  certain  requirements  of 
the  Federal  safety  laws  and  regulations. 
The  petition  is  described  below, 
including  the  regulatory  provisions 
involved,  the  nature  of  the  relief  being 
requested  and  the  petitioner's 
argummts  in  £>vor  of  relief. 

Trinity  Indoatriea.  Incorporated 

DocJcet  Number:  SA-96-5 

Trinity  Industries,  Incorporated  seeks 
a  waiver  of  compliance  from  certain 
sectiims  of  Title  49  CFR  Part  231, 
Railroad  Safety  Appliance  Standards. 
Trinity  is  raqueAing  a  permanent 
waiver  of  the  provisions  of  49  CFR 
231.21(b)(2)  and  231.21(j)(2)(vi) 
requiring  that  platforms  be  of  a 
minimiiTTi  thickness  of  One  and  three* 
quarter  inches.  Trinity  requests  that  this 
requirement  be  waiveid  and  instead 
requirements  similar  to  thoee  found  at 
section  231.1(c)(4)(iii)  be  applied. 

Section  231.1(c)(4)(iii)  refers  to 
nmning  boards  and  requires  that  they  be 
made  of  wood  or  material  which 
provides  the  same  as  or  a  greater  degree 
of  safety  than  wood  of  1%  inches 
thirlmwag  When  made  of  material  other 
than  wood,  the  tread  surface  shall  be  of 
anti-skid  design  and  constructed  with 
sufBcient  open  space  to  permit  the 
elimination  of  snow  and  ice  from  the 
tread  surface.  

The  requirements  of  49  CFR  231.21 
refns  to  Tank  Cars  Without 
Underframes.  Section  231.21(b)  requires 
that  there  be  two  end  platforms  with  a 
miniTTiiiTn  width  of  10  inches  and  a 
miniiniiiTi  thickness  of  IV4  inches. 
Section  231.21(j]  reqiiires  that  there  be 
one  operating  platform  with  a  minimum 
width  of  7  iiiches  and  a  minimum 
thickness  of  1V«  inches. 

Trinity  advised  that  the  typical 
construction  of  platforms  by  them  and 
other  manufacturers  for  tanlc  cars 
without  underframes  is  to  construct  a 
frame  of  members  2  to  3  inches  deep 
with  cross  support  members.  A  grating 
meeting  the  reqiiirements  of  section 
231.1  (c)(4)(iii)  is  secured  to  the  cross 
supports  with  bolts  or  rivets  not  less 
than  */2-inch  diameter. 

The  interest  in  this  change  stems  from 
the  basic  operations  of  Trinity,  which  is 
manufacturing,  leasing  and  repairing  of 
railroad  cars.  This  waiver  woiild  permit 
them  to  use  grating  designs  of  the  same 
style  and  thickness  on  tank  cars  without 
underframes  as  used  on  other  types  of 
railroad  cars.  Trinity  claims  the  option 
to  use  a  thinner  grating  on  platforms 
would  allow  greater  flexibility  in  design 
and  construction  but  would  still  0 

maintain  or  exceed  the  existing  levels  of 
strength  and  safety. 


Trinity  contends  that  the  platform 
thirknftnn  requirements  for  all  car  types, 
except  tank  cars  without  underfranros, 
can  be  met  with  a  component  of  any 
thirlfniwta  to  long  as  it  providos  the  same 
degree  of  safety  as  wood  1  'Vinch 
thickness.  Ruiming  boards  and  end 
platforms  meeting  this  requirement  have, 
been  used  on  other  car  types  for  many 
years  and  have  been  considered  to  be 
safe.  Trinity  further  states  that  the  basic 
use  and  function  of  running  boards  and 
platforms  are  identical.  That  is,  they 
afford  a  place  for  a  person  to  walk, 
stand,  or  cross  over  the  car  and  in  some 
instances  may  require  a  person  to  kneel 
or  sit  in  order  to  perform  inspection  of 
valves,  etc. 

Interested  parties  are  invited  to 
participate  in  these  proceedings  by 
submitting  written  views,  data,  or 
comments.  FRA  does  not  anticipate 
scheduling  a  public  hearing  in 
connection  with  these  proceedings  since 
the  facts  do  not  appear  to  warrant  a 
hearing.  If  any  interested  party  desires 
an  opportimity  for  oral  conmient,  they 
should  notify  FRA,  in  writing,  before 
the  end  of  the  comment  {wriod  and 
specify  the  basis  for  their  request. 

All  communications  concerning  these 
proceedings  should  identify  the    . 
appropriate  docket  nimiber  (e.g.,  Waiver 
Petition  Docket  No.  SA-96-5)  and  must 
be  submitted  in  tripUcate  to  the  Docket 
Clerk,  OfBce  of  Chief  Counsel,  Federal 
Railroad  Administration,  Nassif 
Building,  400  Seventh  Street.  S.W.. 
Washington,  D.C.  20590. 
Communications  received  within  45 
days  of  the  date  of  this  notice  will  be 
considered  by  FRA  before  final  action  is 
taken.  Comments  received  after  that 
date  will  be  considered  as  far  as 
practicable.  All  written  communications 
concerning  these  proceedings  are 
available  for  examination  during  regular 
business  hours  (9  a.m.-5  p.m.)  at  FRA's 
temporary  docket  room  located  at  1120 
Vermont  Avenue,  N.W.,  Room  7051, 
Washington,  D.C.  20005. 

Issued  in  Washiogton,  0.C  on  December 
10,1996. 
Phil  Olektzyk. 

Deputy  Associate  Admiiustratw  for  Safety 
Compliance  and  Program  Implementation. 
(PR  Doc.  96-31921  Piled  12-16-96;  8:45' am] 
BaajNO-coot  4eto-os-p 
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DEPARTMEirT  OF  THE  TREASURY 

Office  of  the  Comptroller  of  th« 
Currency 

SubmlsskNt  for  0MB  Review; 
CoriMMnt  RaquMt 

AQEHCrt:  OfBce  of  the  Comptroller  of  the 
Currency ,  Treasury. 
8UIMARY:  In  accordance  with  the  ^ 
requirements  of  the  Paperworic 
Reduction  Act  of  1995  (44  U.S.C 
Chapter  35).  the  OfBce  of  the 
Comptroller  of  the  Currency  (OCC) 
hereby  gives  notice  that  it  has  sent  to 
the  Office  of  Management  and  Budget 
(C^4B)  for  review  an  information 
collection  titled  (MA) — Secvirities 
Exdbange  Act  Disclosure  Rules  (12  CFR 
11).  The  OCC  may  not  conduct  or 
sponsor,  and  respondeiit  is  not  required 
to  respond  to.  an  informati(m  collection 
that  has  been  extended,  revised,  or 
implemented  on  ot  after  October  1. 
1995,  unless  it  displays  a  currently  valid 
OMBkControl  number.  Comments  are 
invited  on:  (a)  Whether  the  proposed 
revisions  to  the  following  collections  of 
information  are  necessary  for  the  proper 
performance  of  the  OCC's  functions, 
including  whether  the  information  has 
practical  utility;  (b)  the  acciiracy  of  the 
OCC's  estimate  of  the  biirden  of  the 
infoomation  collection  as  it  is  proposed 
to  be  revised,  including  the  validity  of 
the  methodology  and  assumptions  used; 
(c)  ways  to  enhance  the  quality,  utility, 
and  clarity  of  the  information  to  be 
collected;  (d)  ways  to  minimiaw  the 
burden  of  information  collection  on 
respondents,  including  through  the  use 
of  automated  collection  techniques  or 
other  forms  of  information  technology; 
and  (e)  estimates  of  capital  or  startup 
costs  and  costs  of  operation, 
maintenance,  and  purchase  of  services 
to  provide  information. 
DATES:  Comments  regarding  this 
information  collection  are-welcome  and 
should  be  submitted  to  the  OMB 
Reviewer  and  the  OCC  Contact. 
Comments  are  due  on  or  before  January 
16, 1997^ 

A00RC8SES:  A  copy  of  the  submission  .. 
may  be  obtained  by  calling  the  OCC 
Contact  listed. 
SUPPLEMENTARY  MFORMATION: 

OMB  Number  1557-0106. 

Form  Number  None.  * 

Type  o/fleview;  Regular. 

Title:  (MA) — Securities  Exchange  Act 
Disclosure  Rules  (12  CFR  11). 

Description:  The  OCC's  regulations  in 
12  CFR  Part  11  ensure  that  publicly- 
owned  national  banks  provide  adequate 
information  about  their  operation  to 
current  and  potential  shareholders. 
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depositors,  and  to  the  public.  The  OCC 
reviews  the  information  to  ensure  that  it 
complies  with  Federal  law  and  makes 
public  all  information  required  to  be 
filed  under  these  rules.  Investors, 
depositors,  and  the  public  use  the 
information  to  make  informed 
investment  decisions. 

Respondents:  Businesses  or  other  for- 
profit;  individuals. 
•  Number  of  Respondents:  131. 

Total  Annual  Responses:  636. 

Frequency  of  Response:  On  occasicm. 

Estimated  Total  Annual  Burden: 
5,360. 

OCC  Contact:  Jessie  Gates,  CXX 
Clearance  Officer,  or  Dionne  Walsh, 
(202)  874-5090,  Legislative  and 
Regulatory  Activities  Division 
(Attention:  1557-0106),  Office  of  the 
Comptroller  of  the  Currency,  250  E 
Street,  SW.  Washington.  DC  20219. 


OMB  Reviewer:  Alexander  Hunt.  (202) 
395-7340,  Paperwork  Reduction  Project 
1557-0106,  Office  of  Management  and 
Budget,  Room  10226,  New  Executive 
Office  Building,  Washington,  DC  20503. 

Dated:  Deconber  11, 1996. 
Karen  SobMnon, 

Director,  Legislative  and  Regulatory  Activities 
Division. 
[FR  Doc.  96-31898  Filed  12-16-96;  8:45  am) 

BIUJNG  OOOe  4t10-33-P 


UNITED  STATES  INFORMATION 
AGENCY 

U.S.  Advisory  Commission  on  Public 
Diplomacy;  Meeting  , 

agency:  United  States  Information 

Agency. 

ACnON:  Notice. 


SUMMARY:  A  meeting  of  the  U.S. 
Advisory  Commission  on  Public 
Diplomacy  will  be  held  on  December  18 
in  Room  566.  301  4th  Street.  SW., 
Washington  DC  from  10:00  a.m.  to  11:00 
a.m. 

The  Commission  will  participate  in  a 
Digital  Video  Conference  with  Bonn 
Charge  J.D.  Bindenagel  and  Public 
Afiairs  Officer,  Robert  L.  Earle,  U.S. 
Embassy. 

FOR  FURTHER  INFORMATION: 
Please  call  Betty  Hayes,  (202)  619-4468, 
if  you  are  interested  in  attending  the 
meeting.  Space  is  limited  and  entrance 
to  the  building  is  controlled. 

Dated:  December  12, 1996. 
Rom  Royal, 

Management  Analyst,  Federal  Register 
Liaison. 

(FR  Doc.  96-31977  Filed  12-16-96;  8:45  am] 
MUMQ  CODE  ttSS-ei-M 
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Tuesday 
December  17,  1996 


Part  II 


Department  of  Labor 

Mine  Safety  and  Health  Administration 


30  CFR  Parts  56,  57,  62,  70  and  71 
Health  Standards  for  Occupational  Noise 
Exposure  in  Coal,  Metal,  and  Nonmetal 
Mines;  Proposed  Rule 
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DEPARTMENT  OF  LABOR 

Mine  Safely  and  Health  Administration 

30  CFR  Parts  56. 57. 62,  70  and  71 

RIN  1219-AAS3 

Health  Standards  for  Occupational 
Noise  Exposure 

AOSICY:  Mine  Safety  and  Health 
Administration  (MSHA),  Labor. 
ACTION:  Proposed  rule. 

summary:  This  proposed  rule  would 
replace  MSHA's  existing  standards  for 
occupational  noise  exposure  in  coal 
mines  and  in  metal  and  nonmetal  mines 
with  a  single  new  standard  applicable  to 
all  mines. 

This  action  is  part  of  the  Agency's 
ongoing  review  of  its  safety  and  health 
standards.  The  review  found  that  the 
Agency's  existing  noise  standards, 
which  had  been  promulgated  more  than 
20  years  ago,  are  inadequate  to  prevent 
the  occurrence  of  occupational  noise- 
induced  hearing  loss  (NIHL)  among 
miners.  There  remains  a  significant  risk 
to  miners  of  material  impairment  of 
health  from  workplace  exposure  to 
noise  over  a  working  lifetime.  The  risk 
becomes  significant  when  exposure 
exceeds  an  8-hour  time-weighted 
average  of  85  dBA. 

DATES:  Comments  must  be  received  on 
or  before  February  18, 1997.  Submit 
written  comments  on  the  information 
collection  requirements  by  February  18, 
'1997. 

AOOAESSES:  Conunents  on  the  proposed 
rule  may  be  transmitted  by  electronic 
mail,  fax,  or  mail.  Comments  by 
electronic  mail  must  be  clearly 
identified  as  such  and  sent  to  this  e-mail 
address:  noise@msha.gov.  Comments  by 
fax  must  be  clearly  identified  as  such 
and  sent  to:  Mine  Safety  and  Health 
Administration,  Office  of  Standards, 
Regulations,  and  Variances,  703-235- 
5551.  Send  mail  comments  to:  Mine 
Safety  and  Health  Administration, 
Office  of  Standards,  Regulations,  and 
Variances,  Room  631,  4015  Wilson 
Boulevard,  Arlington,  VA  22203-1984. 
Interested  persons  are  encouraged  to 
supplement  written  comments  with 
computer  files  or  disks;  please  contact 
the  Agency  with  any  questions  about 
format.  Written  comments  on  the 
information  collection  requirements 
may  be  submitted  directly  to  the  Office 
of  Information  and  Regulatory  Affeirs, 
C^B  New  Executive  Office  Building, 
725  17th  Street.  NW.,  Rm.  10235. 
Washington.  D.C.  20503.  Attn:  Desk 
Officer  for  MSHA. 
R3R  FURTHER  INFORMATION  CONTACT: 
Patricia  W.  Silvey,  Director  MSHA; 


Office  of  Standards,  Regulations,  and 
Variances;  703-235-1910. 


i' 


SUPPLEMENTARY  INFORMATION:. 
Comprehensive  Summary 

The  proposal  would  retain  the 
existing  permissible  exposure. level 
(PEL)  but  establish  a  new  "action  level". 
The  action  level  would  be  an  8-hour 
time-weighted  average  of  85  dBA;  the 
PEL  would  remain  an  8-hour  time- 
weighted  average  of  90  dBA.  . 

Whenever  a  miner's  noise  exposure 
exceeds  the  action  level,  the  miner 
would  receive  special  training  in  noise 
protection. 

When  the  miner's  noise  exposure 
exceeds  the  action  level,  but  is  below 
the  PEL.  the  operator  would  be  required 
to  make  annual  audiometric  (hearing) 
examinations  available  to  the  miner 
through  enrollment  in  a  hearing 
conservation  program,  and  to  provide 
properly  fitted  hearing  protection  in 
three  circumstances — before  the  initial 
hearing  examination,  if  a  significant 
threshold  shift  in  hearing  acuity  is 
detected,  and  at  any  other  time  upon 
miner  request.  If  it  will  take  more  than 
6  months  for  the  initial  examination 
because  of  the  need  to  wait  for  a  mobile 
test  van,  or  a  significant  threshold  shift 
in  hearing  acuity  is  detected,  the 
operator  would  also  be  required  to 
ensure  the  miner  uses  the  provided 
hearing  protection. 

If  a  miner's  exposure  exceeds  the  PEL, 
the  proposal  would  require  that  the 
mine  operator  use  all  engineering  and 
administrative  controls  which  it  is 
feasible  for  that  mine  operator  to  utilize 
to  reduce  noise  to  the  PEL.  The  proper 
combination  of  engineering  and 
administrative  controls  would  be  left  to 
the  discretion  of  the  mine  operator. 

Should  the  use  of  all  feasible 
engineering  and  administrative  controls 
not  reduce  a  miner's  noise  exposure  to 
the  PEL,  the  operator  would  have  to  use 
those  controls  to  lower  exposure  to  as 
close  to  the  PEL  as  is  feasible.  In 
addition,  the  operator  would  have  to 
provide  any  such  miner  properly  fitted 
hearing  protection,  ensure  the  miner 
uses  such  protection,  and  ensure  the 
miner  takes  the  annual  audiometric 
examinations.  Should  a  miner's 
exposure  exceed  an  8-hour  time- 
weighted  average  of  105  dBA.  the 
operator  must  ensure  the  miner  is 
provided  and  uses  both  a  plug  and  a 
muff  type  protector. 

MSHA  recognizes  that  successful 
implementation  of  these  new  uniform 
health  rules  will  require  training  of 
MSHA  personnel  and  guidance  to 
miners  and  mine  operators,  particularly 
small  mine  operators.  Accordingly,  the 


Agency  proposes  that  the  final  rule  take 
effect  one  year  after  the  date  of 
publication  of  the  final  rule,  and  solicits 
comments  on  whether  a  phased-in 
approach  would  permit  some  elements 
of  the  new  rule  to  be  implemented  more 
quickly. 

The  Supplementary  Information 
accompanying  this  notice  is  detailed. 
Accordingly,  to  facilitate  review  and 
comment  by  the  mining  community, 
this  material  beginsWith  questions  and 
answers  summarizing  key  points  about 
the  proposal.  Included  are  two  charts 
comparing  the  main  features  of  the 
proposal  to  existing  standards  in  the 
mining  industry  and  those  applicable  to 
other  industries  under  the  Occupational 
Safety  and  Health  Act.  Also  included 
are  MSHA's  estimates  of  the  impacts  of 
the  proposal  from  the  Agency's 
preliminary  Regulatory  Impact  Analysis 
(RIA).  copies  of  which  are  available 
fipom  the  Agency. 

I.  Questions  and  Answers,  Required 
Notices,  and  History 

(A)  Questions  and  Answers  About  Key 
Features  of  this  Proposal 

(1)  What  Are  the  Key  Features  of  This 
Proposal? 

MSHA  has  developed  a  proposal  that 
it  estimates  can  reduce  by  two-thirds  the 
number  of  miners  currently  projected  to 
suff^er  a  material  impairment  of  their 
hearitig — but  which  it  estimates  can  be 
implemented  at  a  cost  of  less  than  $9 
million  to  the  mining  industry  as  a 
whole. 

The  focus  of  the  proposal  is  on  the 
use  of  the  most  effective  means  to 
control  noise — engineering  controls  to 
eliminate  the  noise,  or  administrative 
controls  (e.g.  rotating  miner  duties)  te 
minimize  noise  exposure — whenever 
feasible. 

Specifically,  the  proposal  requires 
that  an  operator  use  all  feasible 
engineering  or  administrative  controls 
to  reduce  noise  to  the  PEL — a  TWAs  of 
90  dBA.  While  MSHA  has  determined 
there  is  a  significant  risk  of  harm  at  a 
TWAg  of  85  dBA.  the  Agency  believes 
that  it  may  not  be  feasible  at  this  time 
for  the  mining  industry  to  control  noise 
to  this  level  using  engineering  and 
administrative  controls. 

The  proposal  would  require  that  steps 
be  taken  when  noise  exceeds  a  TWAs  of 
85  dBA,  the  "action  level",  to  prevent 
hearing  loss.  Operators  would  have  to 
provide  special  instruction  in  noise, 
make  aiuiual  hearing  examinations 
available,  and  provide  properly  fitted 
hearing  protection — before  the  initial 
examination,  if  a  significant  threshold 
shift  in  hearing  acuity  is  detected,  and 
at  any  other  time  upon  a  miner's 
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request.  If  it  will  take  more  than  6 
months  to  take  the  initial  examination 
because  of  the  need  to  wait  for  a  mobile 
test  van,  or  if  a  significant  threshold 
shift  is  detected,  an  operator  would  also 
be  required  to  ensure  that  the  miner 
uses  the  hearing  protection.  <..  ^i  j 

The  proposal  also  provides  for 
supplemental  protection  in  those  cases 
in  which  individual  operators  are  ' 
unable  to  reduce  noise  to  the  PEL 
through  the  use  of  all  feasible 
engineering  or  administrative  controls. 
The  operator  must  ensure  any  miner  so 
exposed  takes  the  annual  hearing 
examinations,  must  provide  properly 
fitted  hearing  protection  to  all  miners  so 
exposed,  and  must  ensure  the  hearing 
protection  is  used  by  all  miners  so 
BT^posed. 

The  focus  on  engineering  and 
administrative  controls  would 
signiflcantly  change  the  way  noise  is 
addressed  in  the  coal  mining  industry. 
Currently,  hearing  protectors  generally 
are  allowed  when  a  coal  miner's  noise 
exposure  exceeds  the  PEL.  The  proposal 
would  require  a  coal  mine  operator  to 
use  all  feasible  engineering  and 
administrative  controls  to  reduce 
exposure  to  the  PEL — the  practice 
currently  required  in  the  rest  of  the 
mining  industry.  MSHA  estimates  that 
this  change  alone  can  prevent  3  out  of 
every  5  impairments  projected  to  occiu* 
due  to  occupational  noise  exposure  in 
the  coal  mining  industry. 

While  this  change  would  cost  the  coal 
mining  industry  more  money  for 
implementation  of  engineering  controls, 
KfSHA  estimates  these  costs  would  be 
significantly  offset  by  the  paperworic 
savings  the  coal  mining  industry  will 
accrue  under  the  proposal.  In  particular, 


MSHA  is  proposing  to  replace  the 
costly,  paperworii-intensive 
requirements  for  biannual  coal  miner 
noise  ex[>osure  surveys,  supplemental 
noise  surveys,  calibration  reports, 
survey  reports,  and  survey  certifications 
writh  a  performance-oriented 
requirement  that  mine  operators 
establish  a  monitoring  program  that 
effectively  evaluates  miner  exposures. 
MSHA  believes  the  existing 
requirements  have  not  been  effective. 

Other  parts  of  the  proposal  would 
change  current  practices  throughout  the 
mining  industry.  No  actions  are 
currently  required  if  noise  exposures  are 
below  the  PEL  Moreover,  the  proposal 
requires,  for  the  first  time,  certain 
explicit  protections  if  an  operator 
cannot  feasibly  reduce  noise  exposures 
to  the  PEL  through  the  use  of  all  feasible 
engineering  and  administrative  controls. 

MSHA's  proposal  also  incorporates 
revisions  warranted  by  our  increased 
understanding  of  the  effects  of  noise,  to 
the  extent  that  the  Agency  determined 
such  changes  would  be  feasible  for  the 
mining  industry  to  implement.  For 
example,  to  reflect  that  exposure  to 
sound  levels  above  80  dBA  is  now 
generally  recognized  as  harmful,  the 
proposal  would  include  exposure  to 
such  sound  levels  in  determining  a 
miner's  noise  dose.  Such  adjustment 
will  result  in  more  miners  than  at 
present  being  determined  to  have  noise 
exposiu«s  over  the  PEL,  but  the  Agency 
has  determined  that  the  industry  can 
feasibly  accommodate  this  change. 

(2)  Do  I  Need  To  Read  This  Entire 
Notice  To  Understand  the  Proposal? 

The  Agency  hopes  these  questions 
and  answers  will  provide  the 


information  most  of  the  mining 
community  will  want  Nevertheless, 
MSHA  is  accompanying  pubhcation  of 
this  proposed  rule  with  a  detailed 
discussion  of  the  information  it  has 
considered  in  developing  the  proposal. 
That  way,  those  interested  in  a 
particular  topic  can  have  the  benefit  of 
the  Agency's  thinking  in  developing 
their  comments. 

The  information  is  divided  into  five 
parts.  Part  I  includes  a  review  of  the 
projected  impacts  of  the  proposal, 
including  benefits,  costs  and  paperwork, 
taken  from  the  Agency's  preliminary 
RIA.  Part  n  is  the  Agency's  analysis  of 
the  current  risks  to  miners  from 
occupational  noise  exposure.  Part  III  is 
a  section-by-section  discussion  of  the 
elements  of  the  proposal.  Part  IV  is  an 
analysis  of  the  technological  and 
economic  feasibility  of  the  proposal  and 
of  key  alternatives  considered  by  the 
Agency.  Part  V  is  a  complete  list  of 
publications  referenced  by  the  Agency. 

(3)  What  Are  the  Projected  Impacts  of 
the  Proposed  Rule? 

The  estimated  benefits  and  costs  and 
paperwork  requiranents  of  the 
proposed  rule  are  simimarized  in  the 
following  table,  "Summary  of  Key 
Impacts  of  MSHA's  Noise  Proposal," 
followed  by  a  brief  explanation.  The 
Agency's  estimates,  and  a  complete 
description  of  the  methodology  used  to 
obtain  them,  are  contained  in  the 
Agency's  preliminary  RIA,  a  copy  of 
which  can  be  obtained  from  the  Agency. 


Summary  of  Key  Impacts  of  MSHA's  Noise  Proposal* 

Coa» 

MetaWxNimetal 

Al  mining 

Benefits: 

%  hearing  impairments  avoided  

81 

15.300 

$0.3 

(88,740) 

57 
15,300 

$8 
73,756 

07 

i  miners  saved  from  hearing  impairment . ., 

Annual  costs  (in  millions  of  doHars)  _.._„.._..„.„.._„.„_.....„.„ 

30.600 
$8.3 

PaperwofK  txjrden  hours  added/saved 

(14.985) 

•Rounded. 


The  analysis  of  benefits  compares  the 
number  of  miners  who  are  projected  to 
incur  a  material  impairment  of  their 
hearing  under  the  current  rule  with  the 
number  of  miners  who  are  projected  to 
incur  such  an  impairment  under  the 
proposed  rule.  Overall  for  the  mining 
community,  the  proposal  would  reduce 
the  risk  of  material  impairment  by  67%. 
More  than  30,000  miners  otherwise 
expected  to  develop  a  material 
impairment  would  be  spared. 


As  displayed  in  the  chart  entitled 
"Benefits  of  MSHA  Noise  Proposal  in 
Saving  Miners  From  Hearing 
Impairment,"  the  most  significant 
benefits  are  expected  in  the  coal  sector. 
Engineering  and  administrative  controls 
are  expected  to  significantly  reduce 
noise  exposures  above  the  PEL.  A 
significant  benefit  also  accrues  from  the 
establishment  of  an  action  level:  based 
on  the  assumption  that  most  employees 
exposed,  to  noise  between  the  action 


level  and  the  PEL  will  elect  to  use 
hearing  protection  for  the  first  time  at 
sudi  levels.  While  the  metal  and 
nonmetal  mining  industry  already  uses 
engineering  controls  above  the  PEL, 
additional  benefits  are  anticipated  in 
this  regard;  primarily  because  the 
change  in  the  way  noise  dose  would  be 
measured  under  the  proposal  would 
require  the  use  of  engineering  and 
administrative  controls  in  more  cases 
than  at  present  Like  coal,  a  benefit  in 
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this  sector  is  anticipated  from  the 
establishment  of  an  action  level. 

As  indicated  by  this  chart,  MSHA 
projects  that  even  after  implementation 
of  the  proposal  some  miners  will 


continue  to  develop  a  material 
impairment  of  hearing.  This  is  of  serious 
concern  to  the  Agency.  The  Agency 
believes,  however,  that  the  mining 
industry  may  not  be  able  at  this  time  to 


feasibly  take  actions  which  would 
eliminate  the  remaining  risk  (see    . 
response  to  Questions  9  and  13  on  this 
point).  MSHA  is  seeking  comments  on 
this  issue. 


Benefits  of  MSHA  Noise  Proposal  in  Saving  Miners  From  Hearing  Impairment 


- 

Miners 

Coel: 

Currant  expected  impaimient — 

Saved  by  eng/admin  controls 

Saved  by  hearing  protectors  

Saved  by  proposal 

Remaining  expected  impairment 

Metal  and  Nonmetal: 

15%  ot  miners  . 

58%  of  projected  Impairment  -i. 

22%  of  prelected  ImpaimTent  _s 

81%  ot  projected  impairment  

3%  of  mir>er8  ~ .........^..........~....™..........— .-. 

13%  of  miners  _ 

18.947 
11.072 

4.232 
15.304 

3,643 

26,977 

Saved  by  enj^admin  controls 

Saved  by  t>eanng  protectors  

Saved  by  proposal „ — — 

Remaining  expected  ImpairmenI ._ 

Mining  Industry  as  a  Whole: 

Cunrent  expected  impairment ^ 

Saved  by  enj^admin  controls 

Saved  by  hearing  protectors  ..-   

Saved  l>v  Drooosal ....„«.._» ..    »....«. 

11%  of  projected  impairment  

46%  of  preyed  impairment  

57%  of  oroioctod  imoairmeni  » 

2.693 
12.320 
15.283 

6%  of  miners ......._«_.........«-_._»».»......» 

11.694 

14%  of  miners    »..    .    .__........._.....    ~... 

45,924 

31%  of  oroiected  imoairment  «_...._«...     -     ...>..........„ 

14,035 

36%  of  prelected  Impairment  '. 

67%  of  projected  impairment  ; . — 

16,552 
30,587 

15,377 

MSHA's  estimates  of  cost  follow  a 
standard  approach  in  which  initial  coets 
of  compliance  (like  equipment  purchase 
costs)  are  amortized  over  ten  years  at 
seven  percent  and  added  to  costs  that 
recur  each  year.  The  assumptions  on 
what  controls  would  be  needed,  how 
many  hours  have  to  be  spent  on 
particular  tasks,  and  the  costs  of  the 
personnel  performing  various  tasks  are 
set  forth  in  detail  in  the  Agency's 
preliminary  RIA. 

MSHA  estimates  that  the  proposed 
rule  would  increase  the  mining 
industry's  costs  by  approximately  $8.3 
million  annually  for  the  first  10  years. 


MSHA  estimates  the  proposed  rule  will 
cost  the  coal  mining  industry  about 
$300,000  a  year,  because  while  there 
will  be  additional  costs  under  the 
proposal,  they  will  be  significantly 
offset  by  the  elimination  of  the 
requirements  for  biannual  noise  surveys 
of  coal  miners.  Costs  to  the  metal  and 
nonmetal  industry  would  rise  by  about 
$8  milUon  annually. 

The  most  costly  aspect  of  the 
proposed  rule  would  be  the  provision  of 
audiometric  examinations — about  $3.6 
million,  with  about  $2  million  of  that 
borne  by  the  metal  and  nonmetal 
mining  industry.  The  provision  of 


engineering  controls  is  estimated  to  cost 
about  $3.5  million,  with  about  $2.2 
million  of  this  borne  by  the  coal  mining 
industry — which  would  no  longer  be 
permitted,  as  at  present,  to  sub^tute 
hearing  protectors  for  engineering  or 
administrative  controls.  MSHA's  costing 
assumptions  are  described  in  its 
preliminary  RIA;  comments  on  this 
methodology  are  being  solicited. 

The  table  entitled  "Cost  Impacts  of 
MSHA  Noise  Proposal"  summarizes  the 
net  annual  costs  of  the  proposal's 
requirements.  An  explanation  of  the 
requirements  is  included  in  the 
questions  and  answers  that  follow. 


Cost  Impacts  of  MSHA  Noise  Proposal 


Task 


Total  cost 


M/NMcost 


Coal  cost 


Engineering  Controls 

Dose  Determination  ..„„-.__ 

Notification  

Record  of  Noise  Surveys,  et  aL  ..... .._. 

Administrative  Controls  

HPt)s  (provide,  selection,  fil)  

Training 

Audiograms  (base,  annual);  notice  to  miners 

AudkKnetric  Test  Procedures 

Evaluation  of  Audiogram  

Foltow-up  Evaluation 

Follow-up  Corrective  Measures  . 

Notification  of  Results  

Access  to  Records  ....". .... 

Transfer  of  Records  .. 

Contractors  „..„;......„.„. 


$3,475,700 

(1,928,550) 

45,910 

(1,663,566) 

16,596 

926,710 

1,834,560 

3,574,030 

195,835 

892,215 

145,780 

99,440 

138,710 

23,710 

5,040 

541,640 


$1,289,000 

1.734,895 

28.085 

6,580 

792,560 

1,071,140 

1,964,970 

113,835 

492.215 

78.865 

52.455 

74,340 

18,866 

2,950 

316,320 


$2,186,700 

(3.663,445) 

17.825 

(1,653.565) 

10,015 

134,150 

763,420 

1,609,060 

82,000 

400,000 

66,915 

46,985 

54,370 

4.845 

2,090 

225,320 


Total 


8,323,760 


8.037.075 


286,685 


MSHA's  estimates  of  paperwork  burden  hours  reflect  the  requirements  and  definitions  in  the  Paperwork  Reduction 
Act.  Overall,  the  proposal  would  decrease  paperwork  requirements  in  the  mining  industry  by  about  14,985  burden 
hours.  This  reflects  a  savings  to  the  coal  miniiig  industry  of  88,740  burden  hours,  as  a  result  of  a  proposal  to  eliminate 


Federal  Register  /  Vol.  61.  No.  243  /  Tuesday,  Decsfflber  17.  1996  /.Proposed  Rules  66351 


existing  requirements  for  biannual  surveys  of  coel  miners  and  other  various  reports.  The  metal  and  nonmetal  mining 
sector  would  have  a  net  increase  of  about  73,755  burden  hours.  The  chart  entitled  -  "Paperworic  Impacts  of  MSHA 
Noise  Proposal"  summarizes  the  projected  paperwork  burdens. 


Paperwork  Impacts  of  MSHA  Noise  Proposal 


Section 


Paperwork  requirement  and  associated  tasics 


Coal 


M/NM 


Total 


62.120 

62.130 
62.140 
62.150 
62.160 
62.170 
62.180 

62.190 
62.200 
62210 
Al 


Evaluate  miners'  noise  exposure;  notify  miner  o(  overexposure,  prepare  «nd  post  ad- 
minisbative  controls;  give  miners  copy  of  administrative  controls. 

Prepare  and  fUe  a  training  certification 

Perform  audiograms,  notify  miners  to  appear  for  testing  and  need  to  avoid  high  noise 

Compile  an  audiomethc  test  record,  ot>tain  a  certification , 

Provide  information  arxJ  audiometnc  test  record,  perform  audkxnetric  retests 

Perform  audiometric  evaluations  and  follow-up  evaluations 

Prepare  a  training  certification  for  retrained  miners,  review  effectMenass  of  engineer- 
ing and  administrative  controls. 

Inform  miner  of  test  results,  inform  miner  of  STS ...._™. u „ 

Provide  access  to  records ~ — .. 

I  rGuisiOi  rocoros  •■■•••>■■••>••■•■•>«•>••■••■■•  ■•■••••••••••■•••^■•••■f ••>••»«••■••••«•••■••>••••••*•••■>»>•>■>•>»•>■ 

(any  discrepancies  due  to  roundir)g) „ _ 


(140.545) 


5,295 


(135,250) 


4,000 

6.270 

10.270 

30,«55 

39.275 

69,930 

3.930 

6.246 

9,175 

9J340 

12,015 

21.456 

475 

570 

1.045 

335 

365 

700 

2.715 

3.586 

6.300 

255 

1,000 

1.256 

100 

135 

235 

(88.740) 

73.755 

(14.985) 

.(4)  What  Special  (Consideration  Did 
MSHA  Give  to  Alternatives  for  the 
Smallest  Mines? 

MSHA  estimates  that  as  a  result  of 
this  proposal,  metal  and  nonmetal 
mines  with  less  than  20  miners  would 
incur  an  average  cost  increase  of  about 
$500  per  year  in  annual  costs  and  - 
annualized  first  year  costs.  Coal  mines 
with  less  than  20  miners  would  have  an 
average  savings  per  mine  of  about  $30. 
reflecting  the  elimination  of  the 
numerous  survey  and  paperwork 
requirements  in  the  current  noise  rules 
for  the  coal  sector. 

MSHA  compared  the  proposed  costs 
for  small  mines  in  each  sector  to  the 
estimated  revenues  and  profits  for  small 
mines  in  each  sector.  MSHA  did  this  at 
various  size  levels.  In  each  case,  the 
costs  as  a  percentage  of  revenue  are  less 
than  1%,  and  the  costs  do  not  appear  to 
have  any  appreciable  impact  on  profits. 
Accordingly,  for  the  purposes  of  the 
Regulatory  Flexibility  Act.  MSHA  has 
certified  that  the  proposed  rule  does  not 


have  a  significant  economic  impact  on 
a  substantial  number  of  small  mitities. 
The  limited  impacts  on  small  mines 
reflect  decisions  by  MSHA  not  to 
propose  more  costly  regulatory 
alternatives.  In  considering  regulatory 
alternatives  for  small  mines.  MSHA 
must  observe  the  requirements  of  its 
authorizing  statute.  Section  101(a)(6)(A) 
of  the  Mine  Act  requires  the  Secretary 
to  set  standards  which  most  adequately . 
assure,  on  the  basis  of  the  best  available 
evidence,  that  no  miner  will  suffer 
material  impairment  of  health  over  his/ 
her  working  lifetime.  In  addition,  the 
Mine  Act  requires  that  the  Secretary, 
when  promulgating  mandatory 
standards  pertaining  to  toxic  materials 
or  harmful  physical  agents,  consider 
other  factors,  such  as  the  latest  scientific 
data  in  the  field,  the  feasibility  of  the 
standard  and  experience  gained  under 
the  Act  and  other  health  and  safety 
laws.  Thus,  the  Mine  Act  requires  that 
the  Secretary,  in  promulgating  a 
standard,  attain  the  highest  degree  of 
health  and  safety  protection  for  the 
miner,  based  on  the  "best  available 


evidence."  with  feasibility  a 
consideration. 

As  a  result  of  this  requirement,  MSHA 
seriously  considered  two  alternatives 
that  would  have  significantly  increased 
costs  for  small  mine  operat(ws — 
lowering  the  PEL  to  a  TWA«  of  85  dBA. 
and  lowering  the  exchange  rate  to  3  dB. 
In  both  cases,  the  evidence  in  favor  of 
these  approaches  was  strong.  But  in 
both  cases,  MSHA  has  tentatively 
concluded  that  it  may  not  be  feasible  for 
the  mining  industry  to  accomplish  these 
more  protective  approaches.  The  impact 
of  these  approaches  on  small  mine 
operators  was  an  important 
consideration  in  this  regard. 

Part  IV  of  this  preamble  contains  a 
fiill  discussion  of  MSHA 's  preliminary 
conclusions  about  these  alternatives. 
The  graph  labeled  "Effect  of  Alternative 
Exchange  Rates  and  PELs  on  Allowable 
Exposure  Times  at  Various  Decibel 
Levels"  provides  an  indication  of  what 
the  Agency's  decisions  in  this  r^ard 
mean  in  practice. 
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Efifect  of  Alternative  Exchange  Rates  and  PELs  on 
Allowable  Exposure  Time  at  Various  Decibel  Levels* 


MLUNQ  COM  461»-«S-C 

In  accordance  with  the  Small 
Business  Regulatory  Enforcement  and 
Fairness  Act  (SBREFA),  MSHA  is  taking 
actions  to  minimize  the  compliance 
burden  on  small  mines.  The  proposed 
efiective  date  of  the  rule  would  be  a  year 
after  final  promulgation,  to  provide 
adequate  time  for  small  mines  to 
achieve  compliance.  MSHA  will  also 
mail  a  copy  of  the  proposed  rule  to 
every  mine  operator  which  primarily 
benefits  small  mine  operators.  MSHA  is 
committed  to  writing  the  final  rule  in 
plain  English  so  it  can  be  readily 
understood  by  miners  and  mine 
operators.  The  Agency  has  committed 
itself  to  issuance  of  a  compliance  guide, 
and  is  inviting  comment  on  whether 
compliance  workshops  or  other  such 
approaches  would  be  valuable.  (These 
proposed  actions  are  discussed  in  more 
detail  in  other  Questions  and  Answers.) 

The  approximately  350  small  sand 
and  gravel  or  crushed  stone  operations 
run  by  State,  local  and  tribal 
governments  may  also  be  interested  in 
MSHA's  analysis  on  the  impacts  of  the 
proposed  rule  on  such  entities.  Such  an 
analysis  is  required  by  the  Unfunded 
Mandates  Reform  Act  of  1995.  Like 
other  small  metal  and  nonmetal  mines, 
their  costs  for  prevention  of  hearing  loss 
are  expected  to  average  about  $500  per 


year.  Benefits  to  these  governmental 
entities  include  fewer  hearing 
im{>airments  and  reduced  workers' 
compensation  costs. 

(5)  Why  Is  the  Proposed  Rule  Needed? 

MSHA  has  concluded  that  the 
existing  rules  to  protect  miners  from 
workplace  noise  exposure  must  be 
revised  because  current  noise  exposures 
continue  to  create  a  significant  risk  of 
material  impairment  of  health  to  miners. 
MSHA  estimates  that  14%  of  U.S. 
miners — about  46,000  of  them — can  be 
expected  under  current  exposure 
conditions  to  develop  a  material 
impairment  of  hearing  during  a  working 
lifetime.  The  figures  are  15%  (19,000)  of 
U.S.  coal  miners  and  13%  (27.000)  of 
U.S.  metal  and  nonmetal  miners. 

Generally,  prolonged  exposure  to 
noise  over  a  period  of  several  years 
causes  permanent  damage  to  the 
auditory  nerve  and/or  its  sensory 
components:  the  higher  the  noise 
exposure  the  more  rapid  the  loss.  The 
loss  may  be  so  gradual,  however,  that  a 
person  may  not  realize  that  he  or  she  is 
becoming  impaired  until  a  substantial 
amount  of  hearing  is  lost.  This  damage, 
known  as  noise- induced  hearing  loss  or 
^4IHL.  is  irreversible,  and  makes  it 
difficult  to  hear  as  well  as  understand 
speech.  In  addition  to  the  personal  and 


social  costs  of  hearing  loss,  the  loss  of 
the  ability  to  understand  speech  can 
have  a  significant  impact  on  miner 
safety  which  is  highly  dependent  upon 
good  communication. 

The  Agency  has  carefully  analyzed 
the  risk  miners  currently  face  of 
incurring  such  harm.  What  follows  is  a 
short  summary  of  MSHA's  risk  analysis 
(the  complete  analysis  is  presented  as 
part  n  of  the  Supplemental  Information 
accompanying  this  notice). 

First,  the  Agency  considered  the 
various  definitions  of  impairment  used 
in  the  risk  analyses  in  the  literature. 
Three  definitions  of  impairment  have 
been  widely  recognized  within  the 
scientific  community  as  useful  for  the 
purposes  of  assessing  risk.  All  three 
focus  on  the  risks  of  acquiring  a  25  dB 
hearing  "level" — the  deviation  from 
audiometric  zero.  The  three  accepted 
approaches  differ  in  that  they  examine 
hearing  acuity  at  a  different  set  of 
fiequencies.  For  the  purpose  of  its 
analysis,  MSHA  chose  the  approach  that 
measures  hearing  acuity  at  those 
frequencies  most  relevant  to  the  ability 
to  understand  human  speech.  This  is 
the  approach  developed  in  1972  by  the 
National  Institute  for  Occupational 
Safety  and  Health  (NIOSH)  and 
subsequently  used  by  the  Occupational 
Safety  and  Health  Administration 
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(OSHA):  a  25  dB  hearing  level  at  1000, 
2000  and  3000  Hz.  The  Agency  is  aware 
that  NIO^  is  now  considering  a 
revised  approach  that  would  include 
hearing  acuity  at  4000  Hz,  but  believes 
it  is  inappropriate  to  utilize  thak  *.•.;  '.ife  j 
approach  until  peer  review  has  ^^~-->  r  '  - : 
validated  its  utility.  ''.    •■:*^»: 


Next,  the  Agency  reviewed  the  major 
studies  on  the  level  of  risk  at  different 
noise  exposures.  The  data  consistently 
indicate  that  the  risk  of  developing  a 
material  impairment  of  hearing,  as  a 
lesult  of  a  working  lifetime  of 
occupational  exposure,  becomes 
significant  when  workplace  noise 


exposures  exceed  an  eight-hour  tinie- 
weighted  average  (TWAs)  of  85  dBA. 
The  table  entitled  "Excess  Risk 
Estimates"  presents  estimates  by  NIOSH 
of  how  the  excess  risk  of  developing  a 
material  impairment  (using  its  1972 
deHnition)  varies  with  exposure  over  a 
working  lifetime. 


•     .      -           - 

Excess  Risk  Estimates 

- 

Exposure  (TWA^ _ 

<flO 
0 

80-84.9 
3% 

8&-«9.9 
1S% 

90-94.9 

29% 

9&-99.9 
43% 

i^100 
54% 

Excess  Risk „.... _ 

MSHA  also  reviewed  a  large  body  of 
data  on  the  effects  of  varying  industrial 
noise  exposures  on  worker  hearing. 
These  studies  are  supportive  of  the  same 
conclusion.  MSHA  refined  its  picture  of 
what  occurs  at  lower  sound  levels  by 
reviewing  a  number  of  other  studies, 
particularly  those  of  workers  in  other 
countries.  ■■; 

To  confirm  the  magnitude  of  the  risks 
of  hHHL  among  miners,  MSHA  asked 
NIOSH  to  examine  a  body  of 
audiometric  data  collected  over  the 
years  tracking  hearing  acuity  among 
coal  miners.  The  analysis  (Franks,  1996) 
supports  the  data  from  the  risk  studies. 
It  indicates  that  90%  of  these  miners 
have  a  hearing  impairment  by  age  50  as 
compared  with  only  10%  of  the  general 
population.  Further,  Franks  stated  that 
miners,  after  working  20  to  30  years, 
could  find  themselves  in  life- 
threatening  situations  because  safety 
signals  and  "roof  talk"  could  go 


unheard.  (For  the  purposes  of  the 
analysis,  NIOSH  used  a  definition  of 
hearing  impairment  including  losses  at 
4000  Hz;  MSHA  conducted  its  own 
analysis  of  the  data  without  the  4000 
Hz.  and  the  results  are  generally 
consistent  with  those  of  NIOSH). 

MSIA  also  examined  other  sources  of 
data  that  might  provide  direct 
confirmation  of  the  risks  of  hearing  loss 
to  miners — comments  received  in 
response  to  the  Agency's  Advance 
Notice  of  Proposed  Rulemaking 
(ANPRM),  (December  4, 1989,  54  FR 
50209),  the  reports  of  hearing  loss 
provided  to  the  Agency  by  mine 
operators  pursuant  to  30  CFR  part  50, 
and  workers'  compensation  data.  In 
each  case,  the  available  data  are  too 
limited  to  draw  any  conclusions.  The 
Agency  is  requesting  the  public  to 
provide  further  information  along  these 
lines. 

To  develop  a  profile  of  the  mining 
population  at  risk,  MSHA  began  by 


gathering  information  on  noise 
exposures  in  the  U.S.  mining  industry. 

Current  exposurSs  appear  to  be 
gradually  declining  in  the  metal  and 
nonmetal  industry,  where  engineering 
or  administrative  controls  are  the 
primary  means  of  miner  protection 
against  NIHL.  But  the  data  indicate  that 
all  sectors  of  the  mining  industry 
continue  to  have  a  significant  number  of 
overexposures. 

Charts  II-9  and  11-10  display 
exposure  trends  based  on  inspector 
samples.  Only  those  samples  that 
exceed  the  PEL  are  displayed.  For  1995. 
14.4%  of  samples  from  the  metal  and 
nonmetal  mining  industry,  and  22-5% 
of  samples  from  the  coal  industry, 
exceeded  the  PEL.  (Because  they  are  3- 
D  graphs,  the  data  points  sometimes 
look  lower  than  they  are;  the  actual  data 
points  can  be  found  in  part  n.  Tables  11- 
9andII-10.) 

BMXMQ  COM  4»ie-4S-P 


Chart  il-8.  UJi.  M/NM  Industry  Noise  Dose  Trend 

InspMter  Samptos  — '  1SS«-iass 


Chart  H>10.  U^.  Coal  Industry  Noise  Dose  Trend 

ln<p*etor  Samplat  —  ISSS-1 99S 


1 — I — I — I — 1 — I — I — r 

66  87  88  89  90  91  92  93  94  95 
Year 


1 — I — I — \ — I — I — I — r 

66    67    668990    9192939495 
Year 


■;v-  V- 


BHOJNQ  COOK  461»-a-C 


These  figures  actually  understate  truly 
harmful  exposures  because  the  samples 
were  taken  in  a  way  that  did  not  count 


any  exposures  to  sound  levels  below  90 
dBA.  As  discussed  herein  (see  Question 
9),  MSHA  has  concluded  that  exposures 
to  sound  levels  above  80  dBA  are 


harmful.  Accordingly,  to  get  a  better 
picture  of  present  harmful  miner 
exposures,  MSHA  examined  the  results 
of  a  special  survey  taking  thousands  of 
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samples  that  included  sound  levels  as 
low  as  80  dBA.  The  results  indicate  that 
36.8%  of  coal  samples,  and  26.9%  of  the 
metal  and  nonroetal  samples  would 
exceed  the  PEL  if  the  lower,  but  still 
harmful,  sound  levels  are  counted  in  the 
dose  measurement. 

To  derive  a  risk  profile  of  miners,  the 
Agency  utilized  the  exposure  data  from 
the  survey  and  the  excess  risk  estimates. 
(The  methodology  for  developing  the 
minw  risk  profile  is  explained  in  detail 
in  the  Agency's  preliminary  RIA. 
Among  other  adjustments  to  the  sample 
data,  MSHA  assumed  coal  miners  were 
currently  receiving  some  protectioB 
ht>m  hearing  protectors;  as  a  result,  the 
estimates  of  miners  at  excess  risk  are 
lower  than  might  be  suggested  by  the 
forgoing  figures.)  Based  on  its  analysis, 
MSHA  estimates  that  14%  of  U.S. 
miners — about  46.000  miners— can  be 
expected  under  current  exposure 
conditions  to  develop  a  material 
impairment  of  hearing  of  handicapping 
or  disabling  proportions  during  a 
working  lifetime.  The  figures  are  15% 
(l9,D00)  of  U.S.  coal  miners  as  a  group 
and  13%  (27,000)  of  U.S.  metal  and 
nonmetal  miners. 

The  Agency  is  interested  in  receiving 
additional  data  with  respect  to  the  risks 
of  noise  exposure  to  workers  and  to  the 
mining  population  in  particular,  as  well 
as  comments  on  its  risk  methodology 
and  analysis. 

(6)  Why  Proceed  Without  Waiting  for 
NIOSH  To  Issue  a  New  Criteria 
Document  on  Noise  Exposure? 

As  MSHA  was  preparing  this  notice 
for  publication,  the  National  Institute 
for  Occupational  Safety  and  Health 
(NIOSH)  released  for  peer  review  a  draft 
criteria  document  for  occupational  noise 
exposure  to  update  the  one  issued  in 
1972. 

A  summary  of  that  draft,  prepared  and 
released  by  NIOSH,  is  included  in  the 
discussion  of  the  rulemaking  history  in 
the  Supplementary  Information 
accompanying  this  notice.  NIOSH  is 
considering  whether  the  evidence  on 
noise  since  1972  warrants  a  change  in 
its  recommendations.  In  some  cases 
NIOSH  is  considering  reiterating  its 
prior  recommendations,  and  in  other 
cases  it  is  considering  changing  its 
recommendations. 

MSHA  has  determined  that  it  would 
not  be  appropriate  to  delay  publication 
of  this  proposed  rule  to  await  the 
possible  issuance  of  a  new  NIOSH 
criteria  document.  The  NIOSH  draft  is 
still  being  peer  reviewed,  and  MSHA 
does  not  believe  it  would  be  appropriate 
to  delay  acting  based  upon  the  uncertain 
timing  of  the  document's  redrafting  and 
release.  Moreover,  many  of  the  issues 


covered  in  the  NIOSH  draft  have  been 
considered  by  MSHA,  as  part  of  the 
Agency's  review  of  all  the  latest        ^  n 
scientific  information  on  noise.  -  ^  "^ 

Should  a  new  criteria  document  be 
issued  before  MSHA  pronuilgates  a  final 
rule,  it  will  of  course  consider  the 
NIOSH  recommendations.  The  summary 
of  the  NIOSH  draft  included  in  this 
notice  should  provide  ample  notice  to 
the  mining  community  of  the  position 
NIOSH  may  take  in  a  new  criteria 
document. 

(7)  What  Mines  Are  Covered  by  the 
Proposal? 

The  proposal  would  apply  one  set  of 
rules  uniformly  to  all  mines.  Those  who 
responded  to  MSHA's  ANPRM  generally 
agreed  that  consoUdation  and 
simplification  of  multiple  standards  into 
one  rule  may  help  to  foicilitate 
imderstanding  of,  and  thus  compliance 
with,  the  regulatory  requirements  for 
controlling  noise  exposures. 

(8)  Are  There  Special  Definitions 
Applicable? 

To  help  mine  operaters  and  miners, 
the  proposed  rule  would  include 
definitions  of  some  technical  terms 
universally  used  in  noise  measurement. 
But  the  proposed  rule  also  includes 
some  terms  used  in  a  way  that  di^rs 
firom  usage  in  certain  other  contexts — 
e.g.,  under  the  OSHA  standard. 

In  particular,  MSHA  is  proposing  a 
non-standard  use  of  the  term  "hearing 
conservation  program"  or  "HCP."  Most 
hearing  conservaticm  programs  include 
provision  for  hearing  examinaticms, 
training  and  the  use  of  hearing 
protectors.  Since  audiograms  would  be 
new  for  the  mining  industry,  unlike  the 
other  components,  the  Agency  thought 
it  might  be  less  confusing  to  treat  the 
components  separately.  Accordingly, 
under  the  MSHA  proposal,  hearing 
protector  and  training  requirements  are 
established  independently,  and  a 
"hearing  conservation  program"  is 
defined  as  a  generic  reference  to  those 
sections  of  the  proposal  that  set  forth 
the  requirements  for  an  audiometric 
testing  program. 

(9)  How  Is  a  Miner's  Noise  Dose^To  Be 
Determined  Under  the  Proposal? 

The  proposal  sets  forth  a  formula  for 
dose  computation,  which  is  to  be 
measured  over  a  full  shift,  which 
corresponds  to  the  readouts  of  most 
currently  used  personal  noise 
dosimeters. 

The  proposal  would  continue  the  use 
of  a  5-dB  exchange  rate.  The  exchange 
rate  is  a  measure  of  how  quickly  the 
dose  of  noise  doubles.  Accordingly,  the 
measure  is  the  rate  determining  how 


much  a  miner's  exposure  must  be 
limited  to  compensate  for  increasing 
dose.  Using  the  5-dB  exchange  rate,  the 
exposure  time  permitted  at  a  sound 
level  of  90  dBA  is  half  that  permitted  at 
a  sound  level  of  85  dBA — a  miner  gets 
the  same  noise  dose  in  4  hours  at  90 
dBA  as  at  8  hours  at  85  dBA. 

The  Agency  gave  serious 
consideration  to  changing  the  exchange 
rate  from  5  dB  to  3  dB.  and  is 
specifically  seeking  comment  on  this 
important  matter.  'There  is  a  consensus   '' 
in  the  recent  literature  that  noise  dose 
actually  doubles  more  quickly  than 
measured  by  the  5-dB  rate;  the 
consensus  is  for  an  exchange  rate  of  3 
dB.  Moreover,  the  current  5-dB 
exchange  rate  incorporates  an 
assumption  that  there  is  significant  time 
for  hearing  to  recover  from  high  sound 
levels.  MSHA  has  concluded  that  noise 
exposure  under  mining  conditions  does 
not  warrant  such  an  assumption.  A  3- 
dB  exchange  rate  does  not  incorporate 
this  assumption. 

Nevertheless,  the  Agency  is  proposing 
to  retain  the  existing  5-dB  exdiange  rate 
because  of  feasibility  considerations. 
Changing  to  a  3-dB  rate  from  a  5-dB  rate 
would  significantly  reduce  the  amount 
of  time  that  miners  could  be  exposed  to 
higher  sound  levels  without  exceeding 
the  PEL.  For  example,  MSHA  estimates 
that  the  percentage  of  miners  whose 
exposure  would  be  in  violation  of  the 
PEl^  would  just  about  double  if  a  3-dB 
exchange  rate  is  used.  This  means  mine 
operatore  would  have  to  utilize  controls 
to  reduce  exposures  to  the  PEL  much    -. 
more  frequently.  Moreover,  more 
expensive  controls  would  often  be 
required;  if  doses  are  doubling  more 
quickly,  the  controls  needed  to  reduce 
overexposures  to  the  PEL  would  have  to 
be  more  effective.  Furthermore,  if  a  3-dB 
exchange  rate  is  used,  it  is  extremely 
difficult  to  reduce  the  noise  exposures 
to  the  PEL  with  currently  available  v 
engineering  or  administrative  noise 
controls  or  a  combination  thereof. 
Accordingly,  moving  the  industry  to  a  3- 
dB  exchange  rate  may  not  be  feasible  at  ' 
this  time. 

The  sound  levels  to  be  included  in  a 
miner's  dose  are  being  expanded.  At 

S resent,  only  exposures  to  sounds  of  90 
BA  and  above  are  included  in 
determining  a  miner's  dose  imder 
MSHA's  standards.  (Thus,  90  dBA  is 
considered  the  "threshold.")  The 
proposed  rule  would  include  exposure 
to  sound  levels  as  low  as  80  dBA.  The 
Agency  has  concluded  that  capturing 
such  sound  levels  is  necessary  if  it 
establishes  an  action  level  based  on  an 
eight-hour  time- weighted  average  of  85 
dBA.  Among  other  reasons,  exposure  of 
a  miner  to  an  extended  shift  (e.g.,16 
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hours)  at  just  over  80  dBA  can  result  in 
an  exposure  that  exceeds  the  action 
level.  OSHA  uses  this  threshold  for  its 
action  level,  but  a  higher  threshold  for 
the  PEL;  based  on  the  comments 
received  in  response  to  its  Advance 
Notice  of  Proposed  Rulemaking,  MSHA 
concluded  it  would  be  easier  for  the 
mining  industry  to  use  a -single- 
threshold  for  both  purposes. 

While  necessary,  this  change  will 
generally  result  in  higher  dose  readings 
in  both  the  coal  and  metal  and  nonmetal 
sectors  than  at  present.  (See  the 
discussion  of  exposure  data  in  response 
to  Question  5).  In  this  case,  however, 
MSHA  has  concluded  that  this  change 
would  clearly  be  feasible  for  the 
industry. 

The  proposed  regulation  would  not 
allow  dose  measurements  to  be  adjusted 
to  reflect  the  effect  of  hearing  protectors. 
This  provision  would  reinforce  MSHA's 
intent  to  preclude  the  current  practice 
in  the  coal  mining  industry  of  not 
issuing  a  citation  based  upon  a  noise 
exposure  that  exceeds  the  PEL  when  the 
miners  are  wearing  hearing  protection. 
(See  Question  1 1  for  additional 
information  on  this  topic.)  >'■    • 

(10)  What  Controls  Are  Required 
W-henever  a  Miner's  Exposure  Exceeds 
the  Action  Level? 

The  proposal  would  require  that  all 
miners  exposed  above  the  action  level 
be  provided  special  instruction  in  the 
hazards  of  noise  and  protective 
methods.  The  training  is  to  be  provided 
annually  for  as  long  as  exposure  exceeds 
the  action  level.  (The  natiu«  of  this 
instruction,  how  it  is  to  be  provided, 
and  how  it  can  be  coordinated  with 
other  required  miner  training  are 
discussed  in  response  to  other 
questions.) 

(11)  What  Additional  Controls  Are 
Required  If  a  Miner's  Exposure  Exceeds 
the  Action  Level  but  Is  Below  the  PEL? 

An  operator  %vill  be  required  to  enroll 
a  miner  whose  exposure  exceeds  the 
action  level  in  a  hearing  conservation 
program  (HCP).  While  enrollment  in  the 
HCP  would  require  the  operator  to  make 
aimual  audiometric  testing  available  to 
the  miner,  miners  exposed  to  noise 
below  the  PEL  would  have  the  right  to 
decline  taking  any  annual  audiometric 
testing.  The  requirements  for  such 
testing  are  discussed  in  more  detail  in 
response  to  other  questions. 

MSHA  is  seeking  comments  on  how 
to  minimize  the  burden  on  mine 
operators  of  providing  audiometric 
examinations  for  those  miners  with  only 
a  temporary  attachment  to  the  mining 
work  force  (e.g.,  summer  employees), 
while  recognizing  the  importance  of 


detecting  and  tracking  hearing  loss 
among  those  who  switch  jobs. 

In  addition,  the  operator  must  provide 
properly  fitted  hearing  protection  in  3 
cases:  before  the  initial  hearing 
examination,  if  a  significant  threshold 
shift  in  hearing  acuity  is  detected,  and 
at  any  other  time  upon  miner  request. 

Both  MSHA  and  OSHA  nomully 
require  an  employer  or  operator  to 
ensure  that  personal  protective 
equipment  is  in  fact  used;  an  operator 
can  be  cited  for  failure  to  enforce  rules 
to  this  eR'ect.  In  the  case  of  this 
proposal,  however,  MSHA  is  making 
two  exceptions  in  that  regard.  First, 
should  the  initial  hearing  examination 
take  less  than  6  months  to  provide,  the 
operator  will  not  be  required  to  ensure 
the  provided  hearing  protection  be 
worn.  The  operator  is  obligated  to 
ensure  protector  use  if  more  time  is 
needed  for  the  baseline  examination 
(e.g.,  to  wait  for  a  mobile  test  van). 
Second,  hearing  protection  provided 
because  of  miner  request  does  not 
generate  an  operator  obligation  to 
enforce  the  use  of  the  requested 
protection.  At  exposure  levels  above  the 
action  level  but  below  the  PEL,  the 
proposal's  goal  is  to  encourage  the  use 
of  hearing  protection  by  training, 
providing  choioe,  and  encouraging 
proper  fit — but  the  proposal  would  not 
require  hearing  protector  use  luless  the 
miner  has  a  significant  threshold  shift  or 
unless  the  miner  has  to  wait  more  than 
6  months  for  a  baseline  examination. 

(12)  What  Controls  Are  Required  If  a 
Miner's  Exposure  Exceeds  the  PEL? 

If  a  miner's  noise  dose  exceeds  the 
PEL,  the  proposal  would  require  the 
mine  operator  to  use  all  feasible 
engineering  and  administrative  controls 
to  reduce  the  miner's  noise  exposure  to 
that  level.  The  mine  operator  has  a 
choice  of  whether  to  use  engineering 
controls,  administrative  controls,  or 
both;  but  if  administrative  controls  are 
utilized,  a  copy  of  the  procedures 
involved  must  be  posted,  and  copies 
given  to  the  affected  miners. 

Under  the  proposal,  a  consistent 
hierarchy  of  controls  is  established  for 
all  mines.  Mine  operators  must  first 
utilize  all  feasible  engineering  and 
administrative  controls  to  leduce  sound 
levels  to  the  PEL  before  (as  explained  in 
response  to  question  15)  relying  on 
other  controls  to  protect  against  hstfring 
loss.  This  approach  is  consistent  with 
that  currently  in  place  for  metal  and 
nonmetal  mines,  but  would  be  a  change 
for  coal  mines.  In  the  coal  mining 
industry,  MSHA  Inspectors  do  not  cite 
for  noise  overejqxjsures  without  first 
deducting  firom  the  measured  dose  the 
attenuating  value  of  hearing  protectors 


being  worn  by  the  miners  exposed  to 
excessive  leveb  of  noise.  In  practice, 
this  means  that  personal  protective 
equipment  is  in  most  cases  accepted  as 
a  substitute  for  engineering  and 
administrative  controls. 

MSHA  has  conducted  research  on  the 
attenuating  value  of  hearing  protectors 
under  actual  mining  conditions  and  has 
reviewed  the  literature  on  this  issue. 
MSHA  is  aware  that  NKDSH  is 
considering  new  approeches  on  how  to 
establish  a  system  that  will  accurately 
derate  hearing  protector  attenuation 
values  for  acttial  workplace  conditions; 
but  the  Agency's  own  research  suggests 
that  the  attenuation  of  a  hearing 
protector  is  highly  variable  in  practioe. 
and  that  the  amount  of  attenuation 
cannot  be  predicted  accurately.  This  is 
discussed  in  part  QI  of  the  ■■'■ 
Supplementary  Information 
accompanying  this  notice. 

MSHA  has  also  considered  the  data 
showing  declining  noise  exposures  inx 
the  metal  and  nonmetal  industry,  and 
contrasted  this  with  the  data  on  the  coal 
mining  industry. 

The  Agency  nas  concluded  that,  in 
practice,  reliance  upon  hearing 
protectors  to  reduce  noise  exposures 
simply  does  not  provide  effective 
protection  against  hearing  loss  to 
miners.  The  Agency  does  not  contend 
that  properly  fitted  and  maintained 
hearing  protectors  are  worthless;  on  the 
contrary,  the  Agency  is  proposing  to 
rely  upon  them  as  a  supplemental 
control,  and  has  taken  their  value  into 
account  in  conducting  its  risk  and 
benefit  analyses.  MSHA  has  concluded, 
however,  that  hearing  protectors  should 
no  longer  be  relied  upon  as  a  primary 
means  of  control,  and  that  this  change 
can  bring  about  dramatic  reductions  in 
the  rate  at  which  coal  miners  would 
otherwise  be  expected  to  incur  hearing 
impairments. 

(13)  For  an  Individual  Mine  Operator, 
What  Are  "Feasible"  Engineering  and 
Administrative  Controls? 

The  proposal  would  require  a  mine 
operator  to  use  only  such  engineering 
controls  as  are  technologically  feasible, 
and  to  use  only  such  engineering  and 
administrative  controls  as  are 
economically  feasible  for  that  mine 
operator.  Those  in  the  metal  and 
nonmetal  mining  industry  are  already 
fauniliar  with  the  Agency's  policies  and 
practices  in  this  re^rd,  but  those  in  the 
coal  mining  industry  may  wish  to  tiake 
note  of  the  following  few  paragraphs. 

Hie  Federal  Mine  Safety  and  Health 
Review  Commission  (Commission)  has 
addressed  the  issue  of  what  MSHA  must 
consider,  with  regard  to  MSHA's 
existing  noise  standard  for  metal  and 
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nonmetal  mines,  when  determining 
what  is  a  feasible  noise  control  for 
enforcement  purposes  at  a  particular 
mine.  According  to  the  Commission,  a 
control  is  considered  feasible  when:  (1) 
The  control  reduces  exposure,  (2)  the 
control  is  economically  achievable,  and 
(3)  the  control  is  technologically 
achievable.  See  Secretary  of  Labor  v. 
CaUanan  Industries.  Inc.,  5  FMSIRC 
1900  (1983),  and  Secretary  of  Labor  v. 
A.  H.  Smith.  6  FMSHRC  199  (19841. 

In  determining  technological 
feasibility  of  a  proposed  control,  the 
Commission  has  ruled  thafa  control  is 
deemed  achievable  if  through 
reasonable  application  of  existing 
products,  devices,  or  work  methods 
with  human  skills  and  abilities,  a 
workable  engineering  control  can  be 
applied  to  the  noise  source.  The  control 
does  not  have  to  be  "off-the-shelf;"  but, 
it  must  have  a  realistic  basis  in  present 
technical  capabilities. 

In  determming  economic  fiaasibility, 
the  Commission  has  ruled  that  MSHA 
must  assess  whether  the  costs  of  the 
control  are  disproportionate  to  the 
"expected  benefits",  and  whether  the 
costs  are  so  great  that  it  is  irrational  to 
require  its  use  to  achieve  those  results. 
The  Commission  has  expressly  stated 
that  cost-benefit  analysis  is  unnecessary 
in  wder  to  determine  whether  a  noise 
control  is  required.  According  to  the 
Commission,  an  engineering  control 
may  be  feasible  even  though  it  fails  to 
reduce  exposiue  to  permisAle  levels 
contained  in  the  standard,  as  long  as 
there  is  a  significant  reduction  in 
exposure.  TodUto  Exploration  and 
Development  Corporation  v.  Secretary 
of  Labor.  5  FMSHRC  1894  (1983).  No 
guidance  has  been  provided  by  the 
Commission  as  to  what  level  of 
reduction  is  considered  significant. 
However,  the  Commission  has  accepted 
the  Agency's  determination  that  a  3  dBA 
reduction  is  significant. 

In  the  metal  and  nonmetal  mining 
industry,  MSHA  has  interpreted  the 
"expected  benefits"  to  be  the  amount  of 
noise  reducticHi  achievable  by  the    - 
control.  MSHA  generally  considers  a 
reduction  of  3  dBA  or  more  to  be  a 
significant  reduction  of  the  sound  level. 
Consequently,  a  control  that  achieves 
relatively  little  noise  reduction  at  a  high 
cost  could  be  viewed  as  not  meeting  the 
Commission's  test  of  economic 
feasibility. 

Accordingly,  consistent  with  the  ca^ 
law,  MSHA  has  considered  three  factors 
in  determining  whether  engineering 
controls  are  feasible  at  a  particular  metal 
and  nonmetal  mine:  first,  the  nature  and 
extent  of  the  overexposure;  second,  the 
demonstrated  effectiveness  of  available- 
technology;  and  third,  whether  the 


committed  resources  are  wholly  out  of 
proportion  to  the  expected  results. 
Before  a  violation  of  these  requirements 
of  the  standard  could  be  found,  MSHA 
would  have  to  determine  that  a  worker 
has  been  overex[>osed;  that 
administrative  or  engineo'ing  controls 
are  feasible;  and  that  the  mine  operator 
failed  to  install  or  maintain  such 
controls.  *••<:- 

Part  in  of  the  Supplemental 
Information  accompanying  this  notice 
provides  many  examples  of  engineering 
controls  that  are  feasible  for  mine 
operators  to  utilize,  and  the  Agency  and 
the  former  Bureau  of  Mines  (USBOM) 
have  available  many  other  materials  in 
this  regard.  Nevertheless,  the  Agency 
welcomes  information  about  particular 
operations  for  which  it  may  be 
particularly  difficult  to  control  noise. 

(14)  Is  It  feasible  for  the  Coal  Mining 
Industry,  and  for  the  Metal  and 
Nonmetal  Mining  Industry,  To  Provide 
the  Controls  Proposed  To  Be  Required 
When  Noise  Exposures  Exceed  the  PEL? 

Part  IV  of  the  Supplementary 
Information  in  this  notice  provides  a 
detailed  discussion  of  the  statute's 
requirements  and  the  Agency's  analysis 
in  this  regard.  The  Agency  has 
concluded  that  the  coal  mining  industry 
as  a  whole,  and  the  metal  and  nonmetal 
mining  industry  as  a  whole,  can  meet 
these  requirements  at  a  PEL  set  at  a 
TWA«of90dBA. 

In  feet,  the  Agency  seriously 
considered  lowering  the  PEL.  As  noted 
in  response  to  Question  5,  MSHA  has 
concluded  that  there  is  a  significant  risk 
of  material  impairment  bom  noise 
exposures  at  or  above  a  TWA*  of  85 
dBA.  MSHA  believes,  however,  that 
such  a  change  may  not  be  feasible  at  this 
time  for  the  mining  industry.  Based  on 
an  analysis  of  exposure  survey  data, 
MSHA  has  concluded  that  if  the  PEL 
were  a  TWAg  of  85  dBA,  about  two- 
thirds  of  the  mine  operators  in  the  metal 
and  nonmetal  mining  industry,  and 
about  three-quarters  of  the  mine 
operators  in  the  coal  mining  industry, 
would  need  to  use  engineering  and 
administrative  controls  to  reduce 
current  exposures.  Moreover,  the 
engineering  controls  needed  to  reduce 
those  exposures  would  be  mere 
expensive,  because  they  would  have  to 
be  capable  of  reducing  the  exposures 
furthe^  than  with  a  PEL  set  at  a  TWAg 
of  90  dBA. 

(15)  What  Supplemental  Controls  Are 
Required  If  a  Miner's  Exposure  Cannot 
Be  Feasibly  Reduced  to  the  PEL? 

If  reducing  the  dose  to  this  level  with 
such  controls  is  not  feasible,  the 
proposal  requires  the  mine  operator  to 


use  such  controls  to  lower  the  noise 
exposure  as  much  as  is  feasibfe. 

In  addition,  in  such  cases,  the 
proposal  requires  that  the  operator  take 
extra  steps  to  protect  miner  hearing.  The 
operator  must  ensure  any  miner  so 
exposed  takes  the  annual  hearing 
examinations,  must  provide  properly 
fitted  hearing  protection  to  all  miners  so 
exposed,  and  must  ensure  the  hearing 
protection  is  used  by  all  miners  so 
exposed. 

MSHA  believes  that  when  a  miner  is 
exposed  to  such  high  levels  of  noise 
because  engineering  and  administrative 
controls  are  not  feasible  for  an  operator, 
these  supplemental  obligations  are 
necessary  to  protect  miner  hearing. 
Hearing  protectors  are  not  without  their 
discomforts,  but  the  risk  of  hearing  loss 
at  such  exposure  levels  ought  to  be  a 
controlling  factor.  While  audiometric     • 
testing  is  not  an  invasive  procedure,  the 
Agency  is  concerned  that  there  may  be 
economic  pressures  and  personal 
reasons  that  may  lead  miners  to  decline 
to  take  hearing  examinations.  The 
informaticMi  generated  by  these  tests  is 
necessary,  however,  to  trigger 
investigation  of  potentially  serious  flaws 
in  the  layers  of  noise  controls  required 
at  these  high  exposure  levels.  In 
addition,  the  Agency  believes  that 
miners  operating  under  such  high  noise 
conditions  should  be  aware  of  the 
severity  of  any  hearing  loss;  in  a  mining 
environment,  this  knowledge  could 
have  implications  for  the  safety  of  the 
miner  and  the  safety  of  others. 
Comments  on  this  provision  are 
specifically  solicited. 

(16)  Is  There  an  Absolute  Maximum 
Noise  Dose? 

Under  the  proposal,  a  miner,  as  at 
present,  is  never  to  be  exposed  to  sound 
levels  exceeding  115  dBA.  This  is 
because  sound  at  that  level  provides  the 
full  dose  permitted  in  a  matter  of 
minutes. 

There  is,  however,  no  dose  which  the 
Agency  would  require  to  be  abated 
without  regard.to  whether  it  is  feasible 
for  an  individual  mine  operator.  The 
proposal  does  provide  that  should  a 
miner's  noise  exposure  exceed  a  TWAg 
of  105  dBA  during  any  workshift,  the 
mine  operator  shall,  in  addition  to 
taking  all  actions  required  to  protect 
miners  exposed  above  the  PEL,  also 
require  the  miner  to  use  dual  hearing 
protection,  i.e.,  both  a  plug  type  and  a 
muff  type  hearing  protector.  A  TWAg  of 
105  dBA  is  a  dose  of  800%  of  the  PEL, 
using  a  5-dB  exchange  rate,  in  the  notice 
accompanying  this  proposal,  the  Agency 
presents  information  about  the  mining 
jobs  at  which  the  exposures  of  this  level 
are  occurring,  and  requests  comment  on 
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whether  there  should  be  an  absohite 
dose  ceiling  regardless  of  the  feasibility 
of  control  1^  an  individual  mine 
operator. 

(17)  What  Are  an  Operator's  Obligations 
Under  the  Proposal  To  Monitor  Noise 
Exposures? 

The  proposal  would  require  mine 
operators  to  establish  a  system  of 
monitoring  which  effectively  evaluates 
each  miner's  noise  exposure.  This  will 
ensure  that  mine  operators  have  the 
means  to  determine  whether  a  miner's 
exposure  exceeds  any  of  the  limitations 
established  by  this  section,  as  well  as  to 
assess  the  effectiveness  of  noise 
controls.  The  proposed  rule  is 
performance  oriented  in  that  the 
regularity  and  methodology  used  to 
make  this  evaluation  are  not  specified; 
MSHA's  own  measurements  will  enable 
it  to  check  on  the  efifiactiveness  of  an 
operator's  monitoring  program.  Specific 
requirements  for  biannual  noise 
surveys,  monitoring  records, 
supplemental  noise  surveys,  calibration 
reports,  survey  reports,  and  survey 
certifications  now  applicable  to  the  coal 
sector  would  be  revoked,  significantly 
reducing  cost  and  papenyork  burdens. 

(18)  When  Must  Miners  Be  Notified  of 
Monitoring  Results? 

The  proposal  would  require  that 
miners  be  notified,  in  writing  should 
their  exposure  exceed  any  of  the  levels 
specified  by  this  section — whether 
based  on  operator  or  MSHA  evaluations 
of  noise.  Notice  would  be  required, 
within  15  calendar  days. 

The  proposal  has  been  designed  to 
ensure  that  miners  are  made  aware  of 
the  hazards  they  currently  face.  Miners 
exposed  above  the  action  level  should 
be  notified  of  that  fact  so,  for  example, 
they  can  consider  the  importance  of 
using  provided,  properly  fitted  and 
maintained  hearing  protectors.  On  the 
other  hand,  the  proposal  does  not 
require  notification.of  a  particular  miner 
if  an  exposure  measurement  indicates 
that  the  miner's  exposure  has  not 
changed  and  the  miner  has  within  the 
last  year  been  apprised  of  the  same 
information.  No  notification  is  required 
if  a  miner's  measurement  is  below  the 
action  level — although  operators  might 
wish  to  provide  such  notification  if  this 
indicates  a  reduction  in  noise  exposure. 

(19)  What  Rules  Are  There  To  Ensure 
irhat  Required  Jiearing  Protectors 
Provide  Eftactive  Protection? 

Whenever  hearing  protectors  are  to  be 
provided,  they  must  be  provided  in 
accordance  with  specific  requirements. 
The  miner  is  to  have  a  choice  from  et 
least  one  earplug  type  and  muff  type 


protector;  and,  in  the  event  dual  hearing 
protection  is  required,  a  choice  of  one 
of  each.  Whenever  the  mine  operator  is 
required  to  ensure  that  hearing 
protection  is  worn  (the  cirounstanc^s 
are  noted  in  response  to  prior 
questions),  it  is  worn  by  the  miner  when 
exposed  to  sound  levels  required  to  be 
integrated  into  a  miner's  dose 
measurement,  i.e.,  any  sound  levels 
above  80  dBA.  The  hearing  protector  is 
to  be  fitted  and  maintained  in 
accordance  with  the  manufacturer's 
instructions.  Hearing  protectors  and 
necessary  replacements  are  to  be 
provided  at  no  cost  to  the  miner. 
Finally,  should  the  miner  suffiar  a    .. 
medical  pathology  of  the  ear,  the  miner 
is  to  be  allowed  to  select  a  different 
hearing  protector  from  among  those 
offered  by  the  mine  operator. 

MSHA  has  concluded  that  existing 
rating  systems  for  hearing  protectors  do 
not  provide  a  reliable  measure  of 
effectiveness  under  normal  mining 
working  conditions.  The  Agency 
believes  that  the  best  way  to  ensure 
such  devices  can  provide  effective 
protection  is  to  focus  on  the  conditions 
affecting  hearing  protector  use. 

(20)  How  Frequently  Must  Required 
Training  Be  Provided? 

If  a  miner's  noise  exposure  exceeds 
the  action  level,  training  is  to  be 
provided  armually.  The  training  is  to  be 
provided  when  tlte  miner  i».fir8t 
determined  to  have  exceeded  the  action 
level  and  every  12  months  thereafter 
that  the  miner  continues  (o  exceed  that 
level. 

Annual  refresher  training  is  necessary 
to  reinforce  the  proper  procedures  for. 
the  use  and  care  of  hearing  protectors, 
and  the  importance  of  administrative 
and  engineering  controls.  Additionally, 
it  serves  to  re^mphasize  the  hazards  of 
noise  and  the  purpose  for  audiometric 
testing  for  those  miners  exposed  above 
the  PEL.  MSHA  received  comments  in 
response  to  its  Advance  Notice  of 
Proposed  Rulemaking  (ANPRM)  that 
supported  an  annual  training 
requirement.  Studies  have  shown  that 
the  effectiveness  of  an  HCP  is  highly 
dependent  on  the  proper  use  of  hearing 
protectors  and  the  commitment  of  both 
management  and  the  employees,  both  of 
which  can  be  enhanced  by  training. 

(21)  What  Specifications  Are  There 
With  Respect  to  the  Instruction  To  Be 
Provided  Ehiring  Required  Training? 

Miners  would  receive  instruction  in 
hearing  protection:  (1)  the  need  for  such 
protection,  (2)  selection  and  fitting,  and 
(3)  proper  use  of  such  protectors.  Miners 
would  also  receive  instruction  about 
hearing  conservation  programs:  as  to  the 


operation  of  that  program  and  the  mine 
operator's  noise  control  efibrts.  Theie 
are  no  special  qualifications  for 
instructors,  nor  any  specifications  on 
the  hours  of  instruction.  Training  is 
required  to  be  provided  without  cost  to 
the  miner.  The  mine  operator  would  be 
required  to  certify  the  completion  of  any 
training  required  by  this  part,  and 
maintain  the  most  recent  certification 
for  a  miner  at  the  mine  site  for  as  long 
as  the  miner  is  required  to  use  hearing 
protectors  or  be  enrolled  in  an  HCP,  and 
at  least  6  months  thereafter. 

(22)  Can  the  Required  Training  Be 
Covered  During  Part  48  Training? 

Yes,  but  it  may  not  always  be  feasible 
to  do  so. 

MSHA  considered  whether  the 
requirements  of  part  48,  "Training  and 
Retraining  of  Miners."  were  adequate  to 
ensure  the  training  required  under  this 
part.  The  requirements  of  part  48 
specify  the  initial  and  annual  retraining 
of  all  miners  in  a  list  of  subjects,  many 
specified  in  the  law  itself  (section  115 
of  the  Mine  Safety  and  Health  Act).  The 
importance  of  this  training  is 
emphasized  by  statutory  requirements 
for  the  submittal  of  training  plans,  on 
the  specification  of  the  hours  to  be 
devoted  to  the  training,  and  on  the 
qualifications  of  instructors.  Training  is 
required  on  noise,  but  it  is  in  general 
terms,  covering  the  purpose  of  taking 
exposure  measurements  and  on  any 
health  control  plan  in  effect  at  the  mine. 
Mine  operators  may  provide  additional 
training,  but  the  topics  that  need  to  be 
covered  may  make  this  impracticable 
within  the  prescribed  time  limits. 

After  considering  the  available 
information  about  the  importance  of 
training  requirements,  and  based  upon 
its  experience  in  implementing  the 
requirements  of  part  48;  MSHA  has 
determined  that  the  requirements  of  part 
48  do  not  provide  adequate  noise 
training  for  those  miners  for  whom 
exposure  is  cleariy  a  problem.  Most 
current  part  48  training  is  neither 
comprehensive  enough  to  provide  such 
miners  with  the  level  of  education' 
needed  for  the  proper  use  of  hearing 
protection  devices,  nor,  in  the  case  of 
noisy  mines,  detailed  enough  on 
methods  to  reduce  sound  levels. 

Nevertheless,  MSHA  believes 
compliance  with  this  proposal  can  in  .. 
many  cases  be  fulfilled  at  the  same  time 
as  sdieduled  part  48  training.  The     •     - 
Agency  does  not  believe  special 
language  in  proposed  part  62  is  required 
to  permit  this  action  under  part  48,  but 
welcomes  comment  in  this  regard.  Mine 
operators  who  can  do  so  are  free  to 
fulfill  their  noise  training  requirements 
by  covering  the  topics  in  initial  and 
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annual  part  48  training,  and  may  so 
certify  on  the  separate  form  required  by 
this  part.  If  incorporated  into  part  48. 
mine  operators  would,  however,  be 
required  to  submit  a  revised  training   - 
plan  to  the  appropriate  district  office  for 
approval.  Some  mine  operators, 
however,  may  not  be  able  to  incorporate 
these  topics  in  their  part  48  plans. 
Moreover,  it  is  important  to  note  that 
there  are  some  circumstances  in  which 
training  required  under  the  proposal 
will  likely  not  Tit  within  a  regular 
schedule,  e.g.,  the  training  required 
when  a  miner's  exposure  is  determined 
to  require  selection  of  a  hearing 
protector  or  a  new  protector. 

MSHA  has  endeavored  to  make  the 
training  requirements  a^  simple  as 
possible.  If  conducted  sepeu^tely  from 
part  48  training,  there  are  no 
specifications  on  trainer  qualifications, 
no  minimal  training  time,  nor  any 
training  plans.  If.  however,  the  training 
is  incorporated  into  part  48,  then  all 
applicable  part  48  requirements^ill 
have  to  be  met. 

(23)  If  a  Mine  Operator  Is  Required  To 
Oflier  Audiometric  Testing,  When  Must 
a  Baseline  Audiogram  Be  Taken? 

It  is  critical  to  obtain  a  baseline 
audiogram  before  exposure  to  hazardous 
noise.  If  this  is  not  possible,  then  the 
baseline  is  to  be  obtained  as  soon  as  is 
reasiHiably  possible. 

Due  to  remote  locations  and 
intermittent  operations  of  many-mines, 
MSHA  determined  that  allowing  six 
months  (or  12  montiis  if  a  mobile  test 
van  is  used)  for  offering  the  baseline 
audiogram  was  reasonable.  The  12 
month  period  would  ellowr  mine 
operators  to  schedule  many  baseline 
and  annual  audiograms  simultaneously, 
and  thus,  substantially  reduce  the  cost 
when  mobile  test  vans  are  used.  Miners 
enrolled  in  a  hearing  conservation 
program  would  be  provided  hearing 
protection  until  such  time  as  the 
baseline  audiogram  is  conducted.  In  the 
case  of  a  miner  who  has  to  wait  more 
than  6  months  for  a  baseline 
examination  because  of  the  need  for  a 
mobile  test  van,  and  in  the  case  of  a 
miner  whose  Exposures  cannot  be 
reduced  to  the  PEL  through  the  use  of 
all  feasible  engineering  and 
administrative  controls,  the  operator 
would  be  required  to  ensure  the  hearing 
protection  is  worn. 

MSHA  has  also  determined  that  a  14- 
hour  quiet  period  should  precede  the 
baseline  audiogram  to  ensure  a  valid 
result.  Moreover,  unlike  the  OSHA  rule, 
MSHA's  proposal  would  not  permit  the 
use  of  hearing  protectoraas  a  substitute 
for  a  quiet  period.  The  Agency  has 
determinedjthis  is  necessary  to  ensure 


that  a  temporary  threshold  shift  in 
hearing  acuity  does  not  occur  during  the 
quiet  period,  rendering  the  baseline 
audiogram  inaccurate.  Moreover, 
MSHA's  research  has  not  shovvn  a 
reliable  method  for  predicting  hearing 
protector  attenuation  under  actual 
working  conditions.  Under  the  proposal, 
minere  are  to  be  notified  of  the  ^ 

importance  of  compliance  with  the 
quiet  period.  MSHA  is  not  proposing  to 
require  this  quiet  period  for  annual 
audiograms,  although  it  may  be  in  the 
mine  operator's  interest  to  do  so. 

(24)  What  Qualification  Requirements 
Are  Proposed  for  Those  Who  Will  Take 
Audiograms? 

MSHA  would  require  that  an   - 
"audiologist"  be  certified  by  the 
American  Speech-Language-Hearing 
Association  or  licensed  by  a  state  board 
of  examiners.  "Qualified  technicians" 
would  be  required  to  have  been  certified 
by  the  Council  for  Accreditation  in 
Occupational  Hearing  Conservation 
(CAOHC)  or  another  recognized 
organization  offering  equivalent 
certification.  CAOHC  or  equivalent 
certification  would  assure  that  the 
technicians  are  qualified.  MSHA  is  not 
proposing  to  require  qualifications  for 
physicians. 

(25)  Does  the  Proposal  Specify 
Audiometric  Test  Procedures? 

MSHA  proposes  not  t»  include 
specific  procedural  requirements  for 
conducting  audiometric  tests, 
calibrating  audi9meter8,  and  qualifying 
audiometric  test  rooms.  Instead,  MSHA 
proposes  a  performance-oriented 
requirement  that  audiometric  testing  be 
conducted  in  accordance  with 
scientifically  validated  procedures. 
MSHA  would  specify  the  test 
frequencies,  but  would  allow  the  .. 

physician  or  the  audiologist  to  use 
professional  judgement  in  choosing  the 
appropriate  testing  procedure(s)  and 
require  certification  of  the  scientific 
validity  of  the  procedures. 

While  this  approach  may  require 
somewhat  more  in  the  way  of 
paperwork  requirements,  MSHA :.'-. 
believes  this  is  far  preferable  to  th^ 
alternative  of  a  detailed  specification 
standard,  which  could  stifle  technology 
and  impede  improvements  in 
methodology. 

(26)  What  Test  Records  Must  Be  .\ 
Maintained? 

The  proposal  would  also  specify  what 
records  must  be  maintained  at  the  mine 
site  and  the  retention  duration.  The 
proposed  items  included  in  the 
audiometric  test  record — name,  job 
classification,  audiograms  and 


certifications  as  to  the  procedures  used 
to  take  them,  any  exposure 
determinations,  and  the  results  of  any 
follow-up  examinations — would 
provide  information  essential  for 
evaluating  a  miner's  audiogram,  among 
other  purposes. 

The  proposal  would  require  that  the 
audiometric  records  be  retained  for  at 
least  six  months  beyond  the  duration  of 
the  miner's  employment.  The  six-month 
retention  period  at  the  mine  site  would 
assure  that  test  records  are  not  '  - 
destroyed  during  what  might  be  normal 
breaks  in  employment  and  remain 
available  for  use  by  the  mine  operator  to 
conduct  further  evaluations  upon  the 
miner's  return.  In  practice,  MSHA 
believes  that  many  mine  operators  will 
keep  a  miner's' audiograms  long  afier  the 
miner's  employment  ceases,  for  use  if 
the  miner  should  file' a  subsequent 
workere'  compensation  claim  for 
hearing  loss. 

(27)  How  Are  Audiograms  To3e 
Evaluated? 

MSHA's  proposal  would  require  that 
the  mine  operator  inform  the  person 
evaluating  the  audiogram  of  the 
requirements  of  (his  part  and  provide 
such  person  with  copies  of  the  miner's 
audiometric  test  records.  The  mine 
operator  would  be  responsible  for 
having  a  physician,  audiologist,  or 
qualified  technician  determine  if  an 
audiogram  is  valid,  and  to  determine  if 
a  standard  threshold  shift  in  hearing 
acuity  (STS)  or  reportable  hearing  loss 
has  occurred.  Time  frames  within  which 
these  actions  must  occur  are  part  of  the 
proposal. 

The  proposal  would  permit,  but  not 
require,  mine  operators  to  adjust 
audiometric  test  results  by  applying  a 
correction  for  presbycusis,  the 
progressive  loss  of  hearing  acuity 
associated  with  the  aging  process,  before 
determining  whether  an  STS  or 
reportable  hearing  loss  has  occurred, 
and  it  includes  tadbles  for  this  purpose. 
The  proposed  adjustment  for 
presbycusis  is  optional,  however,  if  a 
mine  operator  uses  this  approach,  it 
must  be  applied  uniformly  to  both  the 
baseline  and  annual  audiograms  in 
accordance  with  the  procedures  and 
values  listed  in  the  proposed  standard. 
Although  this  is  the  position  taken  in 
the  proposal,  MSHA  notes  that  NIOSH 
recently  has  advised  against  the  use  of 
presbycusis  correction  factors. 
Moreover,  the  Agency  is  concerned 
about  locking-in  particular  presbycusis 
adjustment  tables.  MSHA,  therefore, 
requests  additional  comments  on 
whether  to  use  presbycusis  corrections 
for  audiograms  and,  if  so,  bow  to 
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provide  for  such  adjustment  in  a 
regulatory  context. 

(28)  What  Happens  If  an  Audiogram  Is 
Not  Valid? 

A  prompt  retest  is  required. 

Wnen  a  valid  audiogram  cannot  be 
obtained  due  to  a  suspected  medical 
pathology  of  the  ear,  and  the  physician 
or  audiologist  evaluating  the  audiogram 
believes  that  the  problem  was  caused  or 
aggravated  by  the  mirier's  exposure  to 
noise  or  the  wearing  of  hearing 
protectors,  a  miner  must  be  referred  for 
a  clinical  audiological  or  otological 
evaluation  as  appropriate  at  mine 
operator  expense. 

If  the  physician  or  audiologist 
concludes  that  the  suspected  medical 
pathology  of  the  ear  which  prevents 
obtaining  a  valid  audiogram  is  unrelated 
to  the  miner's  exposure  to  noise  or  the 
wearing  of  hearing  protectors,  the  miner 
is  to  be  advised  of  the  need  for  an 
otological  evaluation;  but  in  such  cases, 
no  financial  obligation  would  be 
imposed  on  the  mine  operator. 

A  mine  operator  would  be  required  to 
instruct  the  physician  or  audiologist  not 
to  reveal  to  the  mine  operator  any 
specific  flndings  or  diagnoses  unrelated 
to  the  miner's  exposure  to  noise  or  the 
wearing  of  hearing  protectors  without 
the  written  consent  of  the  miner. 

(29)  What  Corrective  Measures  Are 
Required  When  a  Standard  Threshold 
Shift  in  Hearing  Acuity  (STS)  Is 
Detected? 

STS  is  defined  in  this  proposal,  as  in 
OSHA's  standard,  as  a  change  in  a 
worker's  hearing  acuity  for  the  worse, 
relative  to  that  worker's  baseline 
audiogram,  of  an  average  of  10  dB  or 
more  at  2000,  3000,  and  4000  Hz  in 
either  ear. 

If  the  STS  is  determined  to  be 
permanent,  a  supplemental  baseline  is 
established  and  this  becomes  the 
baseline  for  determining  any  future  STS. 
This  deHnition  is  sufficiently  restrictive 
to  locate  meaningful  shifts  in  hearing, 
yet  not  so  stringent  as  to  create 
unnecessary  follow-up  procedures.  The 
frequencies  were  chosen  for  this- 
purpose  to  ensure  hearing  losses  are 
detected  as  soon  as  feasible.  While 
NIOSH  is  currently  considering  an 
approach  that  would  not  require 
averaging  at  several  frequencies,  this 
remains  under  peer  review;  moreover, 
the  averaging  of  hearing  levels  at 
adjacent  frequencies  will  reduce  the 
effect  of  testing  errors  at  single 
frequencies. 

MSHA's  proposal  would  require  that, 
unless  a  physician  or  audiologist 
determines  that  an  STS  is  neither  work- 
related  nor  aggravated  by  occupational 


noise  exposure,  mine  operators  would 
have  30  days  after  the  finding  of  an  STS 
to— 

(1)  Retrain  the  miner, 

(2)  Provide  the  miner  with  the 
opportunity  to  select  a  hearing 
protector,  or  a  different  hearing 
protector  ifjhe  miner  has  previously 
selected  one;  and 

(3)  Review  the  effectiveness  of  any 
engineering  and  administrative  controls 
to  identify  and  correct  any  deficiencies. 
The  proposal  also  requires  that  an 
operator  ensure  that  a  miner  with  an 
STS  wear  the  provided  hearing 
protector. 

A  hearing  loss  of  10  dB  from  a  miner's 
prior  hearing  level  is  of  enough 
significance  to  warrant  intervention  by 
a  mine  operator,  unless  it  is  determined 
the  loss  is  not  work-related.  If  the 
controls  in  place  are  effiective,  including 
the  training,  this  loss  should  not  be 
occurring.  It  should  be  noted  that  the 
retraining  required  is  to  take  place 
within  30  days  after  the  finding  of  the 
STS.  and  thus  it  is  unlikely  mine 
operators  can  satisfy  this  requirement 
through  their  part  48  training  programs. 

MSHA's  proposal  does  not  include  a 
provision  for  transferring  a  miner  who 
incurs  repeated  STS's.  A  miner  transfer 
program  would  be  complex  to 
administer,  and  would  probably  not  be 
feasible  in  the  metal  and  nonmetal 
sector.  This  sector  consists  largely  of 
smaller  mines  which  may  be  unable  to 
feasibly  rotate  workers  to  other 
assignments  on  a  long-term  basis. 

(30)  When  Must  MSHA  Be  Notified 
About  Hearing  Loss? 

Pursuant  to  30  CFR  part  50,  MSHA 
must  be  notified  of  any  "reportable" 
hearing  loss.  There  is  currently  no 
uniform  definition  of  this  term.  The 
proposed  rule  would  establish  a 
uniform  definitit)n  for  reporting  a 
miner's  hearing  loss — a  change  in 
hearing  acuity  for  the  worse  relative  to 
the  miner's  baseline  audiogram  of  an 
average  of  25  dB  or  more  at  2000,  3000, 
and  4000  Hz  in  either  ear.  MSHA 
intends  that  a  loss  for  any  miner  need 
not  be  reported  again  until  there  is  an 
additional  25  dB  loss.  Having  a  uniform 
definition  will  ease  reporting  burdens 
on  mine  operators  while  promoting  the 
development  of  an  improved  data  base 
on  hearing  loss  in  the  mining 
commimity. 

MSHA  has  two  specific  questions  in 
this  regard  on  which  it  is  seeking 
comment.  First,  MSHA  would  like 
comment  on  how  to  define  "reportable" 
hearing  loss  for  those  operators  who  do 
not  have  audiometric  test  data.  Not  all 
mine  operators  will  be  required  to 
obtain  audiometric  test  data  under  the 


proposed  rule;  thus,  such  operators  may 
not  be  able  to  use  a  definition  of 
reportable  hearing  loss  defined  in  this 
manner. 

Second,  MSHA  is  concerned  that 
reporting  only  losses  of  25  dB  may  not 

[irovide  MSHA  a  full  picture  of  hearing 
OSS  in  the  mining  industry.  A  loss  of  25 
dB  is  used  by  many  states  as  a  basis  for 
making  disability  awards.  Some  have 
recommended  that  any  STS  (10  dB  loss) 
should  be  captured  in  a  hearing  loss 
data  base.  OSHA,  which  currently 
requires  any  25  dB  loss  to  be  captured 
in  an  employer's  log,  has  proposed  to 
capture  any  15  dB  loss.  MSHA 
accordingly  solicits  comment  on  this 
point. 

(31)  When  Must  a  Miner  Be  Notified  of 
Audiometric  Testing  Results? 

The  proposal  would  require  the  mine 
operator,  within  10  working  days  of 
receiving  the  results  of  an  audiogram,  at 
receiving  the  results  of  a  follow-up 
evaluation,  to  notify  the  miner  in 
writing  of  the  results  and 
interpretations,  including  any  finding 
that  an  STS  or  reportable  hearing  loss 
has  occurred.  The  notification  would 
include  an  explanation  of  the  need  and 
reasons  for  any  further  testing  or 
evaluation  that  may  be  required. 

MSHA  believes  tnat  informing  miners 
of  the  results  of  their  audiometric  tests 
in  a  timely  manner  is  critical  to  the 
success  of  an  HCP.  Immediate  feedback 
upon  completion  of  the  testing  provides 
the  greatest  benefit. 

(32)  Who  Has  Access  to  Exposure  and 
"Test  Records  Maintained  by  Mine 
Operators? 

Authorized  representatives  of  the 
Secretaries  of  Labor  and  Health  and 
Human  Services  would  have  access  to 
all  records  required  under  this  part. 

Moreover  under  the  proposal,  a  miner 
or  former  miner,  or  his/her  designated 
representative  with  written  consent, 
would  have  access  to  all  the  records  that 
the  mine  of>erator  is  required  to 
maintain  under  this  part  for  that 
individual  miner  or  former  miner.  Also, 
the  miners'  representative  is  in  all  cases 
to  have  access,  for  miners  they 
represent,  to  noise  training  records  and 
to  notices  required  to  be  made  to  miners 
exposed  to  noise  above  various  levels. 

The  mine  operator  would  have  IS 
days  fix)m  receipt  of  a  written  request  to 
provide  such  access.  The  proposal 
would  define  "access"  as  the  right  to 
examine  and  copy  records.  The  first 
copy  of  any  record  requested  by  a 
person  is  to  be  provided  without  cost  to 
that  person,  and  any  additional  copies 
requested  by  that  person  are  to  be 
provided  at  reasonable  cost. 
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Upon  termination  of  empioyment. 
mine  operators  would  be  required  to 
provide  a  miner,  without  cost,  an  actual 
copy  of  all  his  or  her  own  records  (those 
required  under  this  part). 

The  proposed  standard  would  require 
mine  operators  to  transfer  all  records  (or 
a  copy  thereof)  required  by  this  part  to 
any  successor  mine  operator.  The 
successor  mine  operator  would  be 
required  to  receive  these  records  and 
maintain  them  for  the  period  required. 
Additionally,  the  successor  mine 
operator  would  be  required  to  use  the 
baseline  audiogram  obtained  from  the 
original  mine  operator  (or  supplemental 
baseline  audiogram  as  appropriate)  for 
determining  an  STS  and  reportable 
hearing  loss. 

MSHA  has  no  uniform  records  access 
provisicHi.  The  provisions  proposed  here 
are  similar  to  those  in  other  health 
standards  proposed  in  recent  years  by 
the  Agency.  Tne  Agency  welcomes 
comment  on  whether  it  needs  to  make 
changes  to  facilitate  the  use  of  electronic 
recordkeeping  ^sterns. 


(33)  How  Does  the  Proposal  Compare 
With  the  Existing  Standards? 

MSHA  has  prepared  two  charts 
comparing  some  of  the  key  features  of 
the  proposed  standard  to  MSHA's 
existing  standards.  A  comparison  to 
OSHA's  noise  standard  is  also  provided 
since  many  mine  operators  Aid  others 
are  familiar  with  that  standard. 

It  is  important  the  reviewers  exercise 
some  caution  in  using  these  charts.  The 
entries  were  "shorthanded"  to  fit  into 
the  chart.  Accordingly,  other  parts  of 
this  preamble  should  be  consulted  for 
details.  In  comparing  the  proposed  rule 
with  OSHA's  standard,  for  example, 
reviewers  interested  in  differences  on 
the  definition  of  a  hearing  conservation 
program  should  consult  the  answrer  to 
Question  8;  those  interested  in 
difiisrenoes  on  the  threshold  should 
consult  the  answer  to  Question  9;  those 
interested  in  differences  on  employer 
obligations  to  ensure  the  wearing  of 
provided  hearing  protections  should 
consult  the  answer  to  Question  11;  and 


those  interested  in  differences  about  the 
use  of  hearing  protection  in  lieu  of  a 
quiet  period  before  a  baseline 
audiogram  should  consult  the  answer  to 
Question  23. 

Care  should  also  be  taken  in 
consulting  the  existing  standards 
themselves.  The  entries  in  the  eharts 
and  the  discussions  in  the  preamble 
reflect  legal  and/or  policy 
interpretations  of  the  various  standards 
that  now  determine  their  meaning, 
something  that  would  not  be  apparent 
from  an  examination  of  the  text  of  the 
standards. 

To  conserve  space,  the  following 
abbreviations  are  used  in  the  charts:  HP 
(hearing  protection),  HCP  (hearing 
conservation  program),  STS  (standard 
threshold  shift),  TWAg  (time- weighted 
eight-hour  average),  dBA  (decibel,  A- 
weighted),  PEL  (permissible  exposure 
limit);  "admin"  (administrative),  kHz 
(kilohertz),  and  N/A  (none  or  not 
applicable). 


Comparison  Chart  1:  Exposure/Dose  Triggers 


TWA.  noise 
above 

F^oposal 

Existing  coal 

OSHA 

85  dBA 

Provide  training  on  noise;  en- 
rol miner  in  HCP  (must 

No  adnn  required 

Enrol  emptoyee  in  HCP  (must 
offer  annual  hearing  test);  if 

aOaf  anmnl  hearing  test); 
^provide  HP  before  baseline 

• 

•    ■ 

more  than  6  months  before 

*          * 

baseline  audngram  taken 

audngram  taken,  d  STS  de- 

* ■   ••.       - 

(mobile  van),  emphjyee 

tected  or  upon  request  o( 

" 

■ ..  -  '■■«.• 

must  be  provided  arxf  wear 

mmer,  must  ensure  miner 

.'  ■■* 

HP;  emptoyee  must  also  be 

uses  HP  if  more  ttian  6 

provided  and  use  HP  if  STS 

months  for  baseline  (mobile 

* 

detected. 

van)  or  STS  detected. 

90  dBA _. 

Use  aH  feasibie  engineering 

Use  aH  feasible  engineering  or 
admin,  controls  to  reach;  if 

Use  al  feasible  engineering  or 
admin,  controls  to  reach 

Use  all  feasit>le  en^neenng  or 
admin,  controls  to  reach 

and  admm.  controls  to 

reach;  if  cant  reach  90 

cant  reach  90  using  such 

•  •  •  but  can  first  reduce 

*  *  *  but  if  exposure  less 

using  such  controls,  use 

controls,  then  must  also 

exposure  reading  by  rated 

tf»n  100  dBA,  can  first  re- 

controls to  get  as  low  as 

provide  HP. 

value  of  HP  minus  7  unless 

duce  reading  by  value  of 

possi)le.  provide  HP  to  ail 

cited  for  failure  to  require 

HP  attenuatfon  ..50  x  (rated 

miners,  ensure  HP  used 

HP  use;  must  enroll  miners 

value  of  HP  minus  7). 

and  ensure  hearing  tests 

in  HCP  if  cited. 

. 

taken. 

106  dBA  

Dual  HP  must  be  provWed 
and  used. 

Limiled  requirement  for  dual 
HP. 

""•- - 

nta. 

Comparison  Chart  2:  Issues 


Issue 

Proposal 

Existing  metal/nonmetal 

Existing  coal 

OSHA 

Monitoring _.. _..... 

Operator  must  estatslish 

No  requirement  on  mine 

Mine  operator  required  to 

Emptoyer  must  conduct 

system  of  monitoring  ex- 

operator. 

conduct  peiiodic  mon- 

represent, personal 

posures. 

itoring. 

sampling  if  into  suggests 
noise  exceeds  action 

'         ^    .' 

- 

level. 

NoMcainn  of  exposure 

Notify  miner  of  measured 

Not  required 

Not  required _ 

Notify  emptoyee  if  expo- 

level. 

exposure  level  if:  (a)  ex- 

♦. 

sure  exceeds  actipn 

posure  ctianged,  or  (b) 

->              •»• 

level. 

even  if  shows  no 

change  if  miner  not  noti- 

■   .•••  ■ 

fied  within  last  year. 

■", .  ■ 
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Comparison  Chart  2:  Issues— Continued 


Issue 

Proposal 

Existing  metal/nonmetal 

Existing  coal 

OSHA 

Threshokj'  lowest  sound 

80  dBA 

90  dBA - 

5  dB  

90  dBA 

5  dB  „ 

115  dBA 

80  dBA  for  monitonng  & 

levels  counted. 

Exchange  rate 

Ce«ng  

Training  on  hearing  protec- 
tor selection  &  use. 

Training  on  audiology  & 
employer  program. 

Quiet  penod  before  aud. 
exam. 

Standard  threshold  shift 

Reportatile  hearing  loss 

Employee  access  to 
mcnrds. 

5  dB 

NCR  enroHment  but  90 
dBA  tor  PEL. 
5dB. 

115  dBA 

Annual  if  above  action 

level. 
Annual  if  ahove  action 

level. 
14  hours  for  baseline 

audiogram;  can  not  use 

hearing  protectors. 
10  dB  av.  shift  @  2,  3,  &  4 

KHz. 
Must  report  25  dB  av.  shift 

@  2.  3,  a  4  kHz,  either 

ear. 

Yes 

115  dBA 

115  dBA. 

Part  48  general  discussion 

No  

n/a 

n/a „... 

Reporting  required  but 
level  not  defined. 

No  

Part  48  general  discussion 

No  

n/a 

n/a 

Reporting  required  but 
level  not  defined. 

No  

1 

Annual  if  exposure  ex- 
ceeds TWA.  of  85  dBA. 

Audtotogy  only;  annual  if 
enrolled  in  HCP. 

14  hours  for  baseline 
audiogram;  can  use 
hearing  protectors. 

10  dB  av.  shift  @  2.  3,  a  4 
KHz. 

No  reporting;  must  record 
25  dB  av.  shift  @  2.  3, 
&  4  kHz.  either  ear;  1/96 

-   proposal  wouW  drop  to 
15  dB. 

Yes. 

(34)  Is  MSHA  Going  To  Write  the  Final 
Rule  in  Plain  English  so  Miners  and 
Mine  Operators  Can  Understand  Their 
Obligations? 

The  text  of  the  proposed  rule  can  be 
found  at  the  very  end  of  this  notice. 
While  the  Agency  endeavored  to  write 
clearly,  it  is  interested  in  suggestions  to 
make  the  Rnal  rule  as  comprehensible 
as  possible  to  mine  operators  and 
miners. 

MSHA  has  developed  two  examples, 
based  on  the  proposed  rule,  to  illustrate 
some  alternative  approaches  it  could 
take. 

The  first  example  illustrates  one  way 
in  which  a  rule's  organization  can  be 
reformulated  so  as  to  serve  as  a  more 
useful  reference  tool.  This  proposal's 
table  of  contents  begins  as  follows:      r   ; 

62.100    Purpose  and  scope;  effective  date. 

62.110    Definitions 

62.120    Limitations  on  noise  exposure 

The  alternative  version  presents  the 
table  of  contents  as  a  series  of  practical 
questions  that  are  likely  to  be  asked  by 
the  mining  community.  The  sections 
have  been  subdivided  so  as  to  address 
questions  one  at  a  time.  In  the  mining 
industry,  the  Department  of  the  Interior 
has  also  experimented  with  this 
approach,  e.g.,  proposed  coalbed 
methane  regulations  (60  FR  47920). 

62.100  What  is  the  purpose  of  requiring 
mine  operators  to  limit  miner  noise 
exposure? 

62.101  What  kinds  of  mining  operations  are 
covered  by  this  regulatton? 

62.102  When  does  this  regulation  take 
effect? 

62.110    What  is  meant  by  various  technical 
terms  used  in  this  regulation? 


62.120  How  is  a  miner's  noise  dose 
calculated? 

62.121  How  is  dose  converted  to  8-hour 
time-weighted  averages? 

62.122  Can  a  miner's  dose  measurement  be 
adjusted  to  reflect  the  type  of  hearing 
protection  being  worn  by  the  miner? 

62.123  What  are  a  mine  operator's 
obligations  to  evaluate  miner  noise 
exposure? 

62.124  When  must  miners  and/or  their 
representatives  be  notified  of  measured 
exposures? 

62.130  What  must  a  mine  operator  do 
whenever  a  miner's  noise  dose  exceeds 
the  action  level? 

62.131  What  else  must  a  mine  operator  do 
if  a  miner's  noise  dose  exceeds  the  action 
level  but  remains  below  the  PEL? 

62.132  What  else  must  a  mine  operator  do 
if  a  miner's  noise  dose  exceeds  the  PEL? 

62.133  What  is  the  highest  sound  level  to 
which  a  miner  may  be  lawfully  exposed? 

The  contents  of  several  of  these 
sections  might  be  more  clear  if 
presented  in  a  tabular  format.  This 
would  be  particularly  useful  where  the 
mine  operator  may  have  choices  or  has 
to  do  more  than  one  thing.  An  example 
involves  the  controls  required  at  the 
action  level.  The  current  proposal,  as  it 
would  appear  in  the  Code  of  Federal 
Regulations,  as  paragraph  (b)  of 
proposed  §  62.120,  is: 

(b1  Action  level.  When  a  miner's  noise 
exposure  exceeds  a  TWA<  of  85  dBA  during 
any  worlcshift.'or  equivalently  a  dose  of  50%, 
the  operator  shall  take  the  actions  specified 
in  paragraphs  (b)  (1)  and  (2)  of  this  section 
and,  at  the  request  of  the  miner,  also  take  the 
actions  specified  in  paragraph  (b)(3)  of  this 
section. 

(1)  An  operator  shall  provide  the  miner 
training  that  includes  the  instruction 
required  by  §62.130,  at  the  time  exposure 
exceeds  the  action  level  and  every  12  months 


thereafter  that  exposure  continues  to  exceed 
the  action  level. 

(2)  An  operator  shall  enroll  the  miner  in  a 
hearing  conservation  program  which  shall 
meet  the  requirements  of  §§62.140  through 
62.190.  Moreover,  the  operator  shall,  with 
respect  to  any  miner  enrolled  in  such 
program,  provide  hearing  protection  in 
accordance  with  the  requirements  of  §62.125 
until  such  time  as  a  baseline  audiogram  has 
been  obtained.  If  it  takes  more  than  6  months 
to  conduct  the  baseline  audiogram,  or  if  the ' 
miner  is  determined  to  have  incurred  an  STS, 
the  operator  shall  ensure  that  the  hearing 
protection  is  provided  to  the  miner  and  worn 
by  the  miner. 

(3)  At  the  request  of  any  miner,  the 
operator  shall  provide  hearing  protection  to 
the  miner  in  accordance  with  the 
requirements  of  §  62.125. 

The  alternative  format  would  appear, 
using  the  revised  numbering  and 
naming  conventions  from  example  1, 
somewhat  like  the  following: 

62.131  What  specif icaliy  must  a  mine 
operator  do  if  a  miner's  noise  dose 
exceeds  the  action  level? 

If  a  miner's  noise  exposure  exceeds  a 
dose  of  50%  (a  TWAs  of  8?  dBA): 


You  must 

WhKh  means  you 

(a)  Provide 

Provide  a  miner  with  the 

training. 

training  required  t>y 

MSHA's  rules— 

(1)  When  his  or  her  exposure 

exceeds  the  actKxi  level; 

and 

(2)  Every  12  months  there- 

after that  his  or  her  expo- 

sure continues  to  exceed 

the  action  level. 

-      _  -»    .  m  -.-_.■      1 
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You  must 

Which  means  you 

(b)  Enron  the 

(1)  Offer  the  miner  annual 

mmer  m  a 

audnmetnc  examinations 

hearing  corv 

that  cx»mply  with  MSHA's 

servation 

rules  for  hearing  consen/a- 

program. 

tion  programs:  and 

(2)  Provide  a  miner  with 

hearing  protection  until  a 

baseline  audiogram  has 

been  taken;  and  in  the 

event  that  will  ta»<e  more 

than  6  months  due  to  the 

needs  to  wait  for  a  mobrie 

test  van.  require  the  miner 

to  use  the  hearing  protec- 

tor and 

(3)  Provide  a  miner  with 

hearing  protection,  and  re- 

quire its  use,  whenever  an 

STS  e  detected. 

(c)  At  the  re- 

quest of  a 

accordance  with  MSHA's 

mmer,  pro- 

rules. 

vide  the 

miner  with 

hearing  pro- 

tection. 

* 

KilSHA's  rules  for  training  are  discussed  in 
§62.137.  MSHA's  mies  for  hearing  conserva- 
tion programs  are  discussed  tn  §§62.140 
ttwough  62.190.  MSHA's  njles  for  hearing  pro- 
tection are  discussed  in  §62.136. 

MSHA  has  hot  yet  consulted  with  the 
Office  of  the  Federal  Register  on  the 
specifics  of  such  approaches:  moreover, 
the  examples  noted  above  should  not  be 
considered  as  necessarily  accurately 
representing  the  content  of  MSHA's 
proposed  rule.  These  caveats 
notwithstanding,  the  Agency  is 
interested  in  the  potential  of  these 
approaches,  and  would  welcome 
comment  on  these  specific  examples. 

(35)  Is  MSHA  Going  To  Provide 
Adequate  Guidance  Before 
Implementing  the  Rule? 

The  Agency  plans  to  take  several 
steps  toward  this  end. 

First,  the  Agency  is  proposing  that  the 
new  standard  not  take  effect  until  one     * 
year  after  the  date  of  publication  of  the 
final  rule.  This  should  provide  time  to 
train  MSHA  personnel  and  provide 
mine  operators  with  technical  assistance 
and  guidance.  An  alternative  would  be 
to  phase  in  the  new  requirements.  The 
Agency  believes  some  could  be  phased 
in  quickly,  but  wants  to  avoid 
confusion.  The  Agency  requests 
comment  on  whether  a  phased-in 
approach  is  appropriate  and  how  it 
might  most  effectively  be  designed. 

In  addition,  the  Agency  is  committed 
to  issuing  a  compliance  guide  for  mine 
operators  before  a  final  rule  takes  effect. 
MSHA  would  welcome  suggestions  on 
matters  that  should  be  discussed  in  such 
a  guide. 


MSHA  would  also  welcome 
comments  on  other  actions  it  could  take 
to  facilitate  implementation,  and  in 
particular  whether  a  series  of  workshops 
would  be  useful.  "^ 

(36)  Are  There  Special  Enforcement 
Issues  of  Which  the  Mining  Community 
Should  Take  Note? 

Question  13  addresses  the  question  of 
what  constitutes  "feasible"  engineering 
and  administrative  controls. 

Operators  in  the  mining  industry  are 
aware  tliat  the  Agency  has  traditionally 
not  cited  an  operator  for  exceeding  the 
PEL  unless  the  Agency's  measurement 
of  noise  shows  that  it  exceeds  a  TWA« 
of  92  dBA.  This  provides  adequate  room 
to  accommodate,  in  an  enforcement 
context,  any  technical  questions  about 
MSHA's  measurements.  MSHA's 
citation  policy  does  not,  however,  alter 
operator  obligations  of  the  rule, 
including  those  based  on  operator 
exposure  readings. 

The  Agency  is  interested  in  comment 
on  whether  the  new  final  rule  should 
include  a  provision  requiring  operators 
to  develop  a  written  plan  in  certain 
cases.  At  the  present  time,  coal 
operatora  in  violation  of  the  PEL  must 
submit  for  approval  a  plan  for  the 
administration  of  a  continuing,  effective 
program  to  assure  compliance  including 
provision  for  reducing  environmental 
noise  levels,  hearing  protectors,  and 
audiograms.  No  such  plans  are  provided 
in  the  metal  and  nonmetal  sector.  The 
proposed  rule,  which  would  establish  a 
uniform  approach  to  noise  for  both 
sectors,  would  eliminate  the  current 
coal  requirement,  because  MSHA  does 
not  believe  such  plans  need  to  be 
created  every  time  an  operator  violates 
the  PEL.  The  Agency  recognizes, 
however,  that  achieving  effective 
compliance  in  some  cases  would  be 
furthered  by  the  existence  of  a  written 
plan.  In  particular,  such  plans  may  be 
appropriate  when  there  is  a  history  of 
multiple  noise  violations,  or  a  failure  to 
effectively  abate.  Such  plans  would 
include  specific  details  on  how 
operators  will  comply  with  the  final 
rule;  a  failure  to  comply  with  the  plan's 
specifications  would  be  enforceable 
through  MSHA's  normal  citation/order 
process.  Making  explicit  provision  in 
the  standard  for  such  plans  would     '■ 
ensure  clarity  about  the  Agency's 
enforcement  policy  on  noise. 

The  Agency  notes  that  in  some  cases 
the  proposal  would  require  operators  to 
ensure  certain  miners  wear  hearing 
protection  that  is  provided,  and  ensure 
certain  miners  take  tests  that  are  offered. 
Comment  is  welcome  on  how  Agency 
personnel  could  distinguish  these    . 
miners  from  others. 


(B)  Executive  Order  J  2866 

In  accordance  with  Executive  Order 
12866,  MSHA  has  prepared  a 
preliminary  analysis  of  the  estimated 
costs  and  benefits  associated  with  the 
proposed  revisions  of  the  noise 
standards  for  coal  and  metal  and 
nonmetal  mines. 

The  preliminary  RIA  containing  this 
analysis  is  available  from  MSHA.  MSHA 
welcomes  comments  on  its  analysis  and 
methodology.  The  proposal  would  cost 
approximately  $8.3  million  and  would 
save  765  hearing  impairment  cases 
annually.  The  benefits  are  expressed  in 
terms  of  cases  of  hearing  impairment 
that  can  be  avoided  and  have  not  been 
monetized.  Although  the  Agency  has 
attempted  to  quantify  the  benefits,  it 
believes  that  monetization  of  these 
benefits  would  be  difficult  and 
inappropriate. 

Based  upon  the  economic  analysis,  - 
MSHA  has  determined  that  this  rule  is 
not  an  economically  significant 
regulatory  action  pureuant  to  section 
3(0(1}  of  Executive  Order  12866.  The 
Agency  does  consider  this  rulemaking 
significant  under  section  3(f)(4)  of  the 
Executive  Order  for  other  reasons,  and 
has  so  designated  the  rule  in  its  annual 
agenda.  This  means  that  while  the 
Office  of  Management  and  Budget  was 
provided  an  opportunity  to  review  this 
proposal  and  ^e  preliminary  RIA  (as 
discussed  in  the  History  section  of  this 
preamble),  specific  determinations  of 
the  costs  and  benefits  are  not  required 
pursuant  to  section  6(a)(3)(C)  of  the 
Executive  Order. 

(C)  Paperwork  Redaction  Act 

This  proposed  rule  contains 
information  collections  which  are 
subject  to  review  by  the  Office  of 
Management  and  Budget  (OMB)  under 
the  Paperwork  Reduction  Act  of  1995 
(PRA95).  The  title,  description,  and 
respondent  description  of  the 
information  collection  are  shown  below 
with  an  estimate  of  the  annual  reporting 
burden.  Included  in  the  estimate  is  the 
time  for  reviewing  instructions, 
gathering  and  maintaining  the  data 
needed,  and  completing  and  reviewing 
the  collection  of  information.  With 
respect  to  the  following  collection  of 
information,  MSHA  invites  comments 
on:  (1)  Whether  the  proposed  collection 
of  information  is  necessary  for  proper 
performance  of  MSHA's  functions, 
including  whether  the  information  will 
have  practical  utility;  (2)  the  accuracy  of 
MSHA's  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used;  (3) 
ways  to  enhance  the  quality,  utility,  and 


*  ^"^ 
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clarity  of  information  to  be  collected; 
•and  (4)  ways  to  minimize  the  burden  of 
the  collection  of  information  on 
respondents,  including  through  the  use 
of  automated  collection  techniques, 
when  appropriate,  and  other  forms  of 
information  technology. 

These  estimates  are  an  approximation 
of  the  average  time  expected  to  be 
necessary  for  a  collection  of 
information.  They  are  based  on  such 
information  as  is  available  to  MSHA. 


Submission 

The  Agency  has  submitted  a  copy  of 
this  proposed  rule  to  0MB  for  its  review 
and  approval  of  these  information 
collections.  Interested  persons  are 
.  requested  to  send  comments  regarding 
this  information  collection,  including 
suggestions  for  reducing  this  burden,  to 
the  Office  of  Information  and  Regulat<ny 
Affairs.  OMB  New  Executive  Office 
Bldg..  725  17th  SU  NW.,  Rm.  10235. 
Washington.  DC  20503,  Attn:  Desk 
Officer  for  MSHA.  Submit  written 
comments  on  the  informatipn  collection 
not  later  than  February  18, 1997. 


Description  of  Respondents 

Those  required  to  provide  the 
information  are  mine  operators  and 
individuals  who  are  paid  to  perform 
tasks  for  the  mine  operator  (e.g., 
physicians  reporting  the  results  of 
audiograms  to  the  mine  operator). 

Description 

The  proposal  contains  information 
collection  requirements  in  §§62.120,    . 
62.130,  62.140,  62.150, 62.160,  62.170. 
62.180,  62.190,  62.200,  and  62.210.  The 
following  chart  presents  the  paperwork 
requirements  by  section. 


Net  INR3RMAT10N  COLL£CTKDN  BURDEN  HOURS  BY  PROPOSED  SECTION 


Section 


62.120 


62.130 
62.140 
62.150 
62.160 
62.170 
62.180 
62.190 
62.200 
62.210 


Total 


Paperwork  requirement  and  associated  tasks 


Evaluate  miners'  noise  exposure;  notify  miner  of  overexposure;  prepare  aixJ  post  administrative  controls;  give  min- 
ers copy  of  administrative  controis. 

Prepare  and  file  a  training  certification  - - — • — •— 

Perform  audiograms;  notify  miners  to  appear  tor  testing  and  need  to  avoid  high  noise 

Compile  an  audiometric  test  record;  otitain  a  certification  ..^.^^..^-^^....^^ — ...~...^. 

Provide  information  and  audiometric  test  record;  perlorm  audiometric  retests - „..™^ 

Perform  otological  evaluations  and  provide  information  and  rK>tice —^ — ^ •-—• — > — «— ••— 

Prepare  a  training  certification  for  retrained  miners;  review  effectiveness  of  engineering  and  administrative  oontrels 

Inform  miner  of  test  results;  inform  miner  of  STS - - 

Provide  access  to  records — ~. — . — . ~.-~~ — .....~~. .~ — •— — •— — — ~~."". 

Transfer  reoords  ......«........«.mmm«m.««..»..»»m-**»*»-«.»...— "■"••••••.•— .""••-•"•-—"•••••••••"••■"•"••••"""•"""'"•••'••""■"""••••••""•'"'"••••"•*"•" 


Hours 


(135,250) 

10,270 

69,930 

9.175 

21350 

1.045 

700 

6,300 

1.256 

236 


(14.985) 


These  paperwork  requirements  have  been  submitted  to  the  Office  of  Management  and  Budget  (OMB)  for  review 
under  section  3504(h)  of  the  Paperworic  Reduction  Act  of  1995  (PRA  95).  Respondents  are  not  required  to  respond 
to  any  collection  of  information  unless  it  displays  a  currently  valid  OMB  control  number.  ...  j. 

The  following  chart  summaries  MSHA's  estimates  by  section  in  tabular  form.  Data  is  distributed  by  commodity. 
All  numbers  have  been  rounded. 

NET  INFORMATION  COIXECTION  BURDEN  HOURS  BY  COMMODITY 


Task 


62.120 
62.130 
62.140 
62.150 
62.160 
62.170 
62.180 
62.190 
62.200 
62.210 


Limitations  on  Noise  Exposure  . 

Training 

Audiometric  Testing  Program  ... 
Audiometric  Test  Procedures  .. 

Evaluation  of  Audiograms  

FoHowup  Evaluation  

FoAomip  Corrective  Measures 

Notification  of  Results ~.. 

Access  to  Reoords  .. 

Transfer  of  Reoords  _ 


Total  (discrepancies  due  to  rounding) 


Coal 


(140.545) 

4.000 

30,655 

3,930 

9.340 

475 

335 

2,715 

256 

100 


(88.74(^ 


73,755 


AltemaUvely,  the  paperwork  houre  may  be  distributed  between  small  and  large  mines.  The  following  table  provides 
this  analysis.  Small  mines  are  those  with  less  than  20  employees. 

Net  Information  Coixection  Burden  Hours  by  Mine  Size 


Task 

Smal 

UI9S 

62.120    Umitatkjns  on  Noise  Exposure 

(15.510) 

2.965 

19.270 

2.885 

6.185 

250 

160 

(119.740) 

7,305 

50.660 

62.150    AiKiorQ0tnc  Test  Procedures . - 

6.290 
15.170 

62.170    FoKomip  Evahwlion  ~ ^ — 

62.180    Foaowup  Conrecbve  Measures  „ - 

800 

.„„ „ 1. _.... __... 

.540 
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Net  Information  Couectton  Burden  Hours  by  Mine  Size— Continued 


Task 


62.190    NoMcation  of  ResuKs  ... 

62.200    Access  to  Records  

62.210    Transfer  of  Records 


Total  (discrepancies  due  to  rounding) 


(33,806) 


Metal/nonmetat  mines  would  incur 
75,080  burden  hours  under  the  proposal 
and  coal  mines  would  incur  55,675 
hours.  For  metal/nonmetal  mines,  the 
existing  burden  is  1,325  hours  as 
defined  and  calculated  under  PRA  95; 
this  makes  the  net  burden  Tor  metal/ 
nonmetal  mines  73,755  hours.  For  coal 
mines,  the  net  burden  is  88,740  fewer 
hours  than  the  existing  burden  as 
calculated  under  PRA  95.  The  proposal 
would  result  in  a  net  decrease  of  14,985 
burden  hours  associated  with 
information  collection  from  that 
associated  with  the  current 
requirements.  It  should  be  noted  that 


the  existing  burden  hours  are  currently 
approved  in  three  separate  paperwork 
packages  and  reflect  burden  hours 
calculated  Under  the  provisions  of  the 
1980  Paperwork  Reduction  Act  (PRA 
80).  MSHA  is  in  the  process  of  updating 
and  combining  these  three  packages. 
The  Agency's  official  paperwork 
submission  accompanying  this  proposal 
includes  a  chart  comparing  the  existing 
burden  hours  under  PRA  80,  the 
existing  burden  hours  under  PRA  95, 
and  the  proposed  burden  hours  under 
PRA  95. 

Additional  detail  is  presented  in  the 
charts  that  follow.  These  charts  provide 


annual  and  annualized  paperwork 
burden  hours  as  measured  by  PRA  95. 
Burden  hours  for  tasks  which 
predominantly  would  occur  in  the  first 
year  only,  dose  determination  and 
notlHcation,  are  presented  in  annualized 
form.  Proposed  §§  62.140(b)(3),  62.250 
(b)  and  (c),  62.160  (a)(1)  and  (a)(3), 
62.170  (b)  and  (c),  62.180(a),  62.190 
(aHD  and  (a)(2).  62.200(h)  and  62.210(a) 
are  anticipated  to  require  the  paperwork 
burden  of  the  mine  operator  providing 
instructions  to  the  clerical  worker.  This 
burden  is  included  in  the  total  hours  per 
regulation  column. 


Regulation 


Number  of  re- 
spondents 


Hours  per  re- 
sponse 


Number  of  re- 
sponses 


Number  of  re- 
sportsesper 
respondent 


Total  hours 
per  regulation 


MairrtenarKe 

and  operating 

costs 


Annualized 
capital  costs 


ft  -  ■  ,  S|   **-  *-■ -*   fclnw  ■!■!   **■ 


62.120(f)(1)  

62.120(f)(2)  „ 

62.120(c)(1) 

62.120(c)(1)  -. 

62.130(b)  

62.140(b)(1)  

62.140(b)(3)  

62.150(b) 

62.150(c) 

•2.160(b)(1)  

62.160(a)(1)  ...„ 

62.160(a)(3)  

62.170(a) , 

62.170(b) : 

62.170(c)  .^^^........ 

62.180(a) 

62.180(c) i 

62.190(a)(1)  ..„ 

62.190(a)(2)  

62.200(b)  „ 

62.210(a)  

Monitoring  (existing) 


6,218 

6,218 

18 

18 

6,218 

2,430 

2,430 

2.430 

2.430 

300 

2,430 

2,430 

15 

15 

15 

320 

15 

2,430 

320 

60 

361 

1,705 


2.00 
0.08 
1.75 
0.05 
0.05 
1.00 
0.08 
0.08 
0.06 
1.50 
0.08 
0.05 
2.00 
0.08 
0.08 
0.06 
2.00 
0.08 
0.08 
0.10 
0.25 
2.00 


n/a 

35.300 

18 

103 

35.300 

13.779 

13.779 

13.779 

13.779 

1.720 

13.779 

13.779 

90 

90 

90 

1.806 

15 

13.779 

1.812 

4.374 

361 

nte 


n/a 
6 
1 

*^.c.  6 


12 

1 
n/a 


3.530 

490 

'   25 

5 

2.385 

13.780 

1.345 

1.345 

930 

2.585 

1^45 

930 

180 

9 

9 

90 

20 

1.345 

180 

440 

125 

970 


$597,922 

1.253 

0 

26 

8.825 

413.370 

3.445 

3.445 

3.445 

86.000 

3.445 

3.445 

22.500 

23 

23 

452 

0 

3.445 

1,461 

1,094 

0 

163.953 


$1,315,604 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
-  0 
0 
0 
0 
0 
0 
0 
360.744 


LarQ*  Metal  and  Nonmetal  Mines 


62.120(f)(1) 

62.120(f)(2) 

62.120(c)(1) 

62.120(c)(1) 

62.130(b)  ... 

62.140(b)(1) 

62.140(b)(3) 

62.150(b)  .... 

62.150(c)  .... 

62.160(b)(1) 

62.160(a)(1) 

62.160(a)(3) 

62.170(a)  „.. 

62.170(b)  .... 


1.023 

1.023 

40 

40 

1.023 

301 

301 

301 

301 

40 

301 

301 

2 

2 


5.00 
0.06 
2.25 
0.06 
0.06 
1.00 
0.08 
0.08 
0JO5 
1.50 
0.08 
0.05 
2.00 
0.06 


n/a 

75.700 

40 

2.972 

75,700 

22,328 

22,328 

22.328 

22.328 

2.790 

22.328 

22.328 

174 

174 


n/a 
75 
1 
70  J 
75 
75 
75 
75 
75 
70 
70 
70 
85 


1.455 

875 

90 

150 

3.885 

22.330 

1.820 

Meo 

1.150 
4.185 
1.820 
1.150 
344 
IS 


$98,372 

2,687 

0 

726 

18,925 

669.840 

5,582 

5.582 

5.582 

139.500 

6.582 

5.582 

43.500 


$216,446 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
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Regulation 

Number  of  re- 
spondents 

Hours  per  re- 
sponse 

Number  o(re- 
sportses 

Number  of  re- 
sponses per 
respondsnt 

Total  hours 
per  regulation 

Maintenance 

and  operating 

costs 

Annualized 

62.170(c)  

62.180(a)  ..u 

62.180(0)  :.. 

36 

301 

'    40 

10 

to 

260 

0.06 

1     0.06 

'      2.25 

-.  ;-      0.08 

OM 

0.10 

1.00 

5.00 

174 

^,490 

35 

22.328 

2.965 

5.601 

10 

niti 

86 
70 

1 

75 

70 

560 

1 
n/a 

15 
175 

80 

.     1320 

240 

560 

10 
355 

44 

873 

0 

5,582 

742 

1,400 

0 

24,040 

0 
0 
0 

62.190(8^(1)  

0 

62.190(a)(2) 

62.200(b) 

0 
0 

62510(a) 

Monitoring  (existing) 

0 
52395 

SnMN  Coel  Minee 


62.120(1)(1)  _ 

62  120(f)(2)  

1.256 

1,266 

20 

20 

1.PS6 

536 

536 

536 

536 

70 

536 

536 

4 

4 

4 

00 

20 

536 

78 

16 

160 

1.762 

.   35 

420 

420 
90 

1.762 
1,762 
1,762 
1.762 

2.00 
'" .     0.08 

62  l20(cU1)     .. ...... 

■     '•          1.75 

62.120(c)(1) 

0.05 

62.130(b) 

62  140(bM1)  

0.06 
1.00 

62  140(b)(3)  

0.06 

62.150(b) 

62.150(c)  

62.160(b)(1) 

62.160(a)(1)  

0.06 
■r;    ■  O.06 
:         1.50 

0.08 

62  160(a)(3)  

0.05 

62.170(a) ~. 

*   .'        2.00 

62.170(b) .. 

62.170(c)  

62.180(a)  -..^..., 

62.180(c)  .„.-.; 

6219(Ka)(1)  

-     0.08 

0.08 

>             0.06 

125 

035 

62.190(a)(2)  

0.05 

62.200(b) 

0.10 

62.210(a) 

025 

Monitoring  (existing) 
Audiograms  (exist- 
ing)           

030 
1.00 

Supplemental  Noise 
Survey  

0.06 

Supplemental  Noise 
Survey* . ......... 

025 

Written  HCP 

Calibration  Reports 
Survey  Reports  ...„. 
Monitoring  Records 
Survey  Certificates 

6.00 
025 
0.05 
0.10 
0.05 

n/a 

9.020 

20 

173 

9.020 

3351 

3,851 

3,851 

3,851 

480 

3.851 

3351 

•    24 

24 

24 

.  507 

20 

3.851 

505 

610 

160 

25.334 

74 

840 

5.980 
90 
1.762 
1,762 
25,334 
1.762 


Large  Coal  Mnae 


n/a 

7 
1 
7 
7 
7 
7 
7 
7 
7 
7 
7 
6 
6 
6 
8 
1 
7 
7 
40 
1 

14 


14 
1 
1 
1 

14 
1 


62.120(f)(1)  

890 

5.00 

n/a 

62.120(f)(2)  

890 

0.08 

66.667 

62.120(c)(1)  ._ 

45 

225 

45 

62.120(c)(1) 

45 

0.06 

5237 

62.130(b)  

.     880 

0.05 

66,667 

-    62  140(b)(1)  

334 

1.00 

25,007 

62.140(b)(3)  

334 

0.06 

25.007 

62  150(b) ». 

334 

0.08 

25.007 

62.150(c)  

'     334 
40 

0.05 
1.50 

25,007 
3,126 

62.160(b)(1)  

"62  160(a)(1)  

334 

0.08 

25.00/ 

62  160(a)(3)  

334 

0.06 

25,007 

62.170(a) 

3 

2.00 

196 

62.170(b) 

3 

0.06 

196 

62.170(c)  ». 

3 

0.08 

196 

62.180(a) 

400 

0.05 

3,908 

62.180(c) 

40 

225 

40 

62.190(a)(1)  

334 

0.05 

25.007 

62.190(a)(2)  

40 

0.05 

3322 

62200(b)  _. 

10 

0.10 

1.934 

62210(c)  

40 

1.00 

40 

Monitoring  existing 

1.134 

0.50 

169,424 

Audngrams  (exist- 

ing)   

6 

I                   1.00 

542 

715 

120 

30 

10 

580 

3361 

360 

360 

250 

720 

360 

250 

48 

2 

2 

25 

25 

360 

50 

60 

60 

12,670 

70 

I 
(120) 

(2,990) 

(535) 

(440) 

(90) 

(2330) 

(90) 


$120,681 

320 

0 

43 

2255 

115,530 

963 

963 

963 

24,050 

1,926 

0 

6.000 

6 

6 

127 

0 

963 

126 

131 

0 

357,492 

2220 

0 

0 
0 
0 
0 
0 
0 


$265,533 
0 
0 

0 
0 
6 
0 
0 
0 

« 

0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
169.434 


0 
0 
0 
0 
0 
0 


n/a 

1,265 

$85,582 

$188,306 

75 

770 

2.367 

0 

1 

75 

1,306 

0 

75 

290 

0 

0 

75 

3,420 

16,667 

0 

75 

25,007 

750210 

0 

75 

2.035 

6252 

0 

75 

2.035 

6252 

0 

75 

1285 

6252 

0 

80 

4.690 

156300 

0 

80 

2,035 

6252 

0 

-   80 

1285 

6252 

0 

65 

392 

49.000 

0 

06 

16 

49 

0 

66 

16 

49 

0 

35 

195 

977 

0 

1 

90 

0 

0 

75 

2,035 

6252 

0 

80 

270 

831 

0 

194 

195 

484 

0 

.    1 

40 

0 

0 

ISO 

84.710 

230.077 

239,932 

00 

540 

0 

0 
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Regulation 

Number  o(  re- 
spondents 

Hours  per  re-  _ 
sponse 

Numtier  o(  re- 
sponses 

Nunit>er  of  re- 
sponses per 
respondent 

Total  hours 
per  regulation 

MaintenarKe 

and  operating 

costs 

Annualized 
caprtai  costs 

Sivplemental  Noise 
Survey  _ 

Supplemental  ftoisa 
Survey  

293 

293 

67 

1.134 

1.134 

1.134 

•     1.134 

0.05 

0.25 
6.00 
02f> 
0.06 
0.10 
0.06 

43,712- 

293 

67 

1.134 

1.134 

169,424 

1,134 

:i0    '        (21360) 

*   ■•  '  •'t  '-'/          (40) 
C.-,     t       .            (405) 

i  •,"  '    1    .    ,           (280) 
j.  ■</t         -           (60) 
v.   100             (16.940) 

--.-:     1                (60) 

o     oooooo 

0 

0 
0 

Calibration  Reports 

Stjrvey  Reports  

Monitoring  Records 
Survey  Certificates 

0 

a 

0 
0 

(D)  Regulatory  Flexibility  Act 

In  accordance  with  §  605  of  (he 
Regulatory  Flexibility  Act  (RFA).  the 
Mine  Safety  and  Health  Administration 
certifies  that  the  noise  proposal  does  not 
have  a  signihcant  economic  impact  on 
a  substantial  number  of  small  entities. 
MSHA  considers  small  mines  to  be 
mines  with  fewer  than  20  employees. 
However,  for  the  purposes  of  the  RFA 
and  this  certiHcation,  MSHA  has  also 
evaluated  the  impact  of  the  proposal  on 
mines  up  to  and  including  those  with 
fewer  than  500  employees.  No  small 
governmental  jurisdictions  or  nonprofit 
organizations  are  affected-  Under  the 
Srnall  Business  Regulatory  Enforcement 
Fairness  Act  (SBREFA)  amendments  to 
-  the  RFA,  MSHA  must  include  in  the 
proposal  a  factual  basis  for  this 
certification.  The  Agency  also  must 
publish  the  regulatory  flexibility  . 
certification  statement  in  the  Federal 
Register,  along  with  the  factual  basis, 
followed  by  an  opportunity  for 
comment  by  the  public.  The  Agency  has 
consulted  with  the  Small  Business 
Administration  (SBA)  Office  of 
Advocacy  and  believes  that  this  analysis 
provides  a  reasonable  basis  for  the 
certification  in  this  case. 

MSHA  specifically  solicits  comment 
on  the  Agency's  determination  in  this 


regulatory  flexibility  certification 
statement,  including  cost  data  and  data 
sources.  To  facilitate  the  public 
participation  in  the  rulemaking  process, 
MSHA  will  mail  a  copy  of  the  proposed 
rule,  including  the  preamble  and 
regulatory  flexibility  certification 
statement,  to  every  mine  operator. 

Factual  Basis  for  Certification 

The  Agency  has  used  a  quantitative 
approach  in  concluding  that  the    - 
proposed  rule  does  not  have  a 
significant  impact  on  a  substantial 
number  of  small  entities.  The  Agency 
performed  its  analysis  separately  for  two 
groups  of  mines:  the  coal  mining  sector 
as  a  whole,  and  the  metal  and  nonmetal 
mining  sector  as  a  whole.  Based  on  a 
review  of  available  sources  of  public 
data  on  the  mining  industry,  the  Agency 
believes  that  a  quantitative  analysis  of 
the  impacts  on  various  mining 
subseCtors  (i.e.,  beyond  the  4-digit  SIC 
level)  may  not  be  feasible.  The  Agency 
requests  comments,  however,  on 
whether  there  are  special  circtunstances 
that  warrant  separate  quantification  of 
the  impact  of  this  proposal  on  any 
mining  subsector,  and  information  on 
how  it  might  readily  obtain  the  data 
necessary  to  conduct  such  a  quantitative 
analysis.  The  Agency  is  fiilly  cognizant 


of  the  diversity  of  mining  operations  in 
each  sector,  and  has  applied  that 
knowledge  as  it  developed  the  proposal. 

Under  the  RFA,  MSHA  must  use  the 
SBA  definition  for  a  small  mine  of  500 
employees  or  fewer  or,  after  ' 
consultation  with  the  SBA  Office  of 
Advocacy,  establish  an  alternative 
definition  for  the  mining  industry  by 
publishing  that  definition  in  the  Federal 
Register  for  notice  and  comment.  The 
alternative  definition  could  be  the 
Agency's  traditional  definition  of  "fewer 
than  20  miners."  or  some  other 
definition.  As  reflected  in  the 
certification,  MSHA  analyzed  the  costs 
of  this  proposal  for  small  and  large 
mines  using  both  the  traditional  Agency 
definition,  and  SBA's  definition,  as 
required  by  RFA,  of  a  small  mine.  The 
Agency  compered  the  costs  of  the 
proposal  for  small  mines  in  each  sector 
to  the  revenues  and  profits  for  each 
sector  for  every  size  category  analyzed. 
In  each  case,  the  results  indicated  that 
the  costs  as  a  percent  of  revenue  are  less 
than  1%.  Further,  the  costs  do  not 
ap{>ear  to  have  any  appreciable  impiact 
on  profits. 

The  following  table  summarizes  the 
results  of  this  analysis  for  mines  which 
employ  fewer  than  500  miners,  at 
various  sizes. 


Small  Mines:  Costs  Compared  to  Revenues  and  Profits 

Estimated 
costs 

(ttXXJS.) 

Estimated 
revenue 
(miHiuns) 

Average 
profit  as  % 
of  revenue 

Total  esti- 
mated prof- 
its 
(miUons) 

.  Estimated 

cost  per 

small  mine 

Cost  as  % 
ol  revenue 

Costas<)fr 
of  profit 

Coal  Mines: 

Smal  <20 — 

Large  >-20 

Smal  <50 

Large  >»50  .„.. 

Small  <100  .... 

Large  >-100 

Small  <250 „         

Large  >=250 

Small  <50G 

Large  >-500  ._ 

IwNM  Minosi 

Smal  <ao 

Large  >-20 .-... 

Smal  <50  ...._ 

Large  >-60 

(W6) 
332 
686 

(300) 
832 

(545) 
677 

(301) 
382 

(95) 

4.437 
3.600 
5.731 
2308 

$866 
19.004 

334S2 
16,406 

6,061 
13308 
12,624 

7320 

19.117 

831 

11329 
26,071 
18314 
19.186 

3.82 
332 
332 
332 
332 
332 
332 
332 
332 
332 

4.56 
436 

436 
436 

$33 
729 
136 
82/ 
232 
531 
482 
280 
730 
32 

543 

1.186 

856 

873 

($26) 

293 

237 

(709) 

309 

(2.684) 
240 

(5.140) 
132 

(8.660) 

479 
2.324 

567 
4369 

-0.01 
0.00 
0.02 
0.00 
0.01 
0.00 
0.01 

-0.01 
0.00 

-0.01 

034 
031 
0.03 
031 

-0.14 
0.06 
0.43 

-0.06 
0.36 

-0.10 
0.14 

-0.14 
0.05 
-0.30 

032 
0.30 
0.67 
0.26 

•' 


■  ■■/, 
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Small  Mines:  Costs  Compared  to  Revenues  and  PROFirs—Continued 


Smalt  <100  . 
Large  >>100 
Small  <250  . 
Large  >-250 
Small  <S00  . 
Large  >'500 


Estimated 

costs 

(thous.) 


6,323 
1,714 
7.037 
1,000 
7.S71 
466 


Estimated 
revenue 
(millions) 


23,047 
14,953 
29.558 

8,442 
32.134 

5,866 


Average 
profit  as  % 
of  revenue 


4.55 
4.55 
4.55 
4.55 
4.55 
4.55 


Total  esti- 
mated prof- 
its 
(mSons) 


1,049 
680 

1.345 
384 

1.462 
267 


Estimated 

cost  per 

smaH  mine 


599 
6,418 

655 
14.492 

702 
17,249 


Costas% 
of  revenue 


0.03 
0.01 

ooe 
aoi 
ao2 

0.01 


Cost  as  % 
of  proit 


0.60 
0.2S 
0.52 
0.26 
0.52 
0.17 


In  determining  revenues  for  coal 
mines,  MSHA  multiplied  coal 
production  data  (in  tons)  for  mines  in 
specific  size  categories  (reported  to 
MSHA  quarterly)  by  the  average  price 
per  ton  (from  the  Department  of  Energy, 
Energy  Information  Administration, 
Annual  Energy  Review  1995).  For  metal 
and  nonmetalmines.  the  Agency 
estimated  revenues  for  specific  mine 
size  categories  as  the  proportionate 
share  of  these  mines'  contribution  to  the 
Gross  National  Product  (from  the 
Department  of  the  Ulterior,  former 
Bureau  of  Mines,  Mineral  Commodity 
Summaries  1996).  Average  profit  as  a 
.  percent  of  revenue  for  both  coal  mines 
and  metal  and  nonmetal  mines  comes 
from  Dun  &  Bradstreet  Information 
Services,  Industry  Nonns  6"  Key 
Business  Ratios.  1993-94. 

Based  on  the  information  in  the 
Agency's  preliminary  Regulatory  Impact 
Analysis  (summarized  in  the  "costs" 
table  in  the  Question  and  Answer 
section  of  this  preamble),  the  costs  of 
the  proposal  for  all  metal  and  nonmetal 
mines  with  fewer  than  20  employees 
would  be  $4.6  million;  the  average  cost 
of  the  proposal  for  a. small  metal  and 
nonmetal  mine  with  fewer  than  20 
employees  is  about  $500.  The  average 
cost  of  the  proposal  for  a  small  metal 
and  nonmetal  mine  with  fewer  than  500 
employees  is  about  $700.  For  small  coal 
mines  with  fewer  than  20  employees, 
the  proposal  is  estimated  to  result  in  a 
small  net  savings  of  about  $30.  This 
savings  results  from  the  proposed 
elimination  of  a  substantial  paperwork 
burden  that  now  exists  in  the  coal  mine 
sector  for  monitoring  miners'  noise 
exposures.  For  small  coal  mines  with 
fewer  than  500  employees,  the  proposal 
is  estimated  to  result  in  a  small  net  cost 
of  about  $130. 

Regulatory  Alternatives  Rejected 

The  limited  impacts  on  small  mines, 
regardless  of  size  definition,  reflect 
decisions  by  MSHA  not  to  propose  more 
costly  regulatory  alternatives.  In 
considering  regulatory  alternatives  for 
small  mines,  MSHA  must  observe  the 
requirements  of  its  authorizing  statute. 


Section  101(a)(6)(A)  of  the  Mine  Act 
requires  the  Secretary  to  set  standards 
which  most  adequately  assure,  on  the 
basis  of  the  best  available  evidence,  that 
no  miner  will  su^er  material 
impairment  of  health  over  his/her 
working  lifetime.  In  addition,  the  Mine 
Act  requires  that  the  Secretary,  when 
promulgating  mandatory  standards 
pertaining  to  toxic  materials  or  harmful 
physical  agents,  consider  other  factors, 
such  as  the  latest  scientific  data  in  the 
field,  the  feasibility  of  the  standard  and 
exi>erience  gained  under  the  Act  and 
other  health  and  safety  laws.  Thus,  the 
Mine  Act  requires  that  the  Secretary,  in 
promulgating  a  standard,  attain  the 
highest  degree  of  health  and  safety 
protection  for  the  miner,  based  on  the 
"best  available  evidence,"  with 
feasibility  as  a  consideration. 
As  a  result  of  this  statutory 
requirement,  MSHA  seriously 
considered  two  alternatives  that  would 
bave  significantly  increased  costs  for 
small  mine  operators — lowering  the  PEL 
to  a  TWAs  of  85  dBA,  and  lowering  the 
exchange  rate  to  3  dB.  In  both  cases,  the 
scientific  evidence  in  favor  of  these 
approaches  was  strong.  But  in  both 
cases,  for  the  purpose  of  this  proposal, 
MSHA  has  concluded  that  it  may  not  be 
feasible  for  the  mining  industry  to 
accomplish  these  more  protective 
approaches.  The  impact  of  these 
approaches  on  small  mine  operators  was 
an  important  consideration  in  this 
regard.  Part  IV  of  this  preamble  contains 
a  full  discussion  of  MSHA's  preliminary 
conclusions  about  these  alternatives. 
The  public  is  invited  to  propose  other 
alternatives  for  consideration. 

Paperwork  Impact 

In  accordance  with  the  Regulatory 
Flexibility  Act  and  the  Paperwork 
Reduction  Act  of  1995  (PRA  95),  MSHA 
has  analyzed  the  paperwork  burden  for 
small  mines.  While  the  proposal  results 
in  a  net  paperwork  burden  decrease  for 
all  mines,  it  results  in  an  increase  in 
paperwork  hours.  For  mines  with  fewer 
than  20  miners  the  proposal  would 
result  in  an  increase  of  about  18.800 
hours,  and  with  fewer  than  500  miners 


it  would  result  in  a  decrease  of  about 
14.985  hours.  The  bulk  of  the  new  hours 
(gnaater  than  80%)  is  d«ived  from  the 
audiometric  testing  program  and 
procedures.  While  mines  with  fewer 
than  20  employees  in  the  coal  and  metal 
and  nonmetal  sectors  will  have  extra 
burden  hours  associated  with  new 
requirements,  the  net  burden  hours  for 
small  coal  mines  are  actually  reduced, 
because  the  proposal  would  eliminate 
current  requirements  for  biannual  noise 
surveys  and  other  miscellaneous  reports 
and  surveys  in  that  sector.  However,  at 
this  size  level,  there  are  more  metal  and 
noiunetal  mines  than  there  are  coal 
mines.  Thus,  at  this  size  level,  the 
proposal  would  result  in  a  net  gain  in 
paperwork  burdens. 

As  required  by  PRA  95,  MSHA  has 
included  in  its  paperwork  burden 
estimates  the  time  needed  to  perform 
tasks  associated  with  information 
collection.  For  example,  the  proposed 
rule  requires  a  mine  operator  to  notify 
a  miner  if  the  miner's  noise  exposure 
exceeds  the  action  level.  In  order  to 
determine  if  notification  is  necessary, 
the  mine  operator  must  perform  dose 
determination  monitoring.  Although 
completion  of  the  notification  would 
take  0.05  hour  on  average,  the  time  for 
dose  determination  must  be  included  in 
the  burden  estimate  according  to  the 
new  paperwork  law.  The  proposal's 
average  paperwork  burden  per  small 
metal  and  nonmetal  mine  is  4.8  hours 
and  per  small  coal  mine  is  6  hours  per 
year. 

Other  Relevant  Matters 

In  accordance  with  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  (SBREFA).  MSHA  is  taking 
actions  to  minimize  the  compliance 
burden  on  small  mines.  As  discussed  in 
the  "Questions  and  Answers"  section  of 
this  preamble.  MSHA  is  committed  to 
writing  the  final  rule  in  plain  English, 
so  that  it  can  be  easily  understood  by 
small  mine  operators.  The  proposed 
effective  date  of  the  rule  would  be  a  year 
after  final  promulgation,  to  provide 
adequate  time  for  small  mines  to 
achieve  compliance.  Also,  as  stated 
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previously,  MSHA  will  mail  a  copy  of 
the  proposed  rule  to  every  mine 
operator  which  primarily  benefits  small 
mine  operators.  The  Agency  has 
committed  itself  to  issuance  of  a 
compliance  guide  for  all  mines,  and  has 
invited  comment  on  whether 
compliance  workshops  or  other  such 
approaches  would  be  valuable. 

MSHA  is  considering  whether  to 
continue  to  use  "fewer  than  20  miners" 
as  the  definition  of  a  small  mine  for 
purposes  of  the  Regulatory  Flexibility 
Act  (RFA).  For  this  rulemaking's 
Regulatory  Flexibility  Analysis,  the 
Agency  is  using  fewer  than  20 
employees,  in  addition  to  the  SBA's 
definition  of  fewer  than  500,  as  required 
by  the  WA.  MSHA  presently  is 
consulting  with  the  SBA  Office  of  the 
Chief  Counsel  for  Advocacy  in  order  to 
determine  an  appropriate  definition  to 
propose  to  the  public  for  comment  in 
the  future.  For  purposes  of  this 
proposed  rule  on  noise.  MSHA  has 
continued  its  past  practice  of  using 
"under  20  miners"  as  the  appropriate 
point  of  reference,  in  addition  to  SBA's 
definition.  Reviewers  will  note  that  the 
paperwork  and  cost  discussions 
continue  to  refer  to  the  impacts  on 
"small"  mines  with  fewer  than  20 
employees.  The  Agency  has  not 
established  a  definition  of  "small 
enti|y"  for  purposes  of  the  final  rule. 
Based  on  this  analysis,  MSHA 
concludes  that  whatever  definition  of 
"small  entity"  is  eventiially  selected, 
the  proposed  noise  rule  does  not  have 
a  significant  economic  impact  (m  a 
substantial  number  of  small  entities. 

(E)  Unfunded  Mandates  Act 

MSHA  has  determined  that,  for 
purposes  of  §  202  of  the  Unfunded 
Mandates  Reform  Act  of  1995,  this 
proposal  does  not  include  any  Federal 
mandate  that  may  result  in  increased 
expenditures  by  State,  local,  or  tribal 
governments  in  the  aggregate  of  more 
than  $100  million,  or  increased 
expenditures  by  the  private  sector  of 
more  than  $100  million.  Moreover,  the 
Agency  has  determined  that  for 
purposes  of  §  203  of  that  Act,  this 
proposed  rule  does  not  significantly  or 
uniquely  affect  small  governments. 

Background 

The  Unfunded  Mandates  Reform  Act. 
was  enacted  in  1995.  While  much  of  the 
Act  is  designed  to  assist  the  Congress  in 
determining  whether  its  actions  will 
impose  costly  new  mandates  on  State, 
local,  and  tribal  governments,  the  Act 
also  includes  requirements  to  assist 
Federal  agencies  to  make  this  same 
determination  with  respect  to  regulatory 
actions. 


Analysis 


State/County  Owned/Operated 
Sand  and  Gravel  Operations— 
Continued 

(As  of  12/06/9^ 


Stale 

Stale 
owned 

County 
owned 

owned 

INDIANA 

5 
2 
2 

IOWA _ 

KANSAS  

"" 5 

MAINE  ._ 

MARYLAND  ...... 

MICHIGAN  

g 

5 
8 

34 
2 
1 
4 

15 
2 

11 

6 

MISSISSIPPI  ..... 
MISSOURI 



MONTANA 

NEBRASKA  

NEVADA  

8 



NEW  MEXICO ... 

NEW  YORK . 

OKLAHOMA  

96 

OREGON  

PENNSYLVANIA 

1 

SOUTH  CARO- 
LINA   „.. 

1 

15 
3 
6 
5 

SOUTH  DA- 
KOTA  

TENNESSEE 

TEXAS :. 

UTAH 

VERMONT  

1 

11 

WASHINGTON  .. 

WISCONSIN 

WYOMING  

9 
20 

1 

1 

Total  346 

20 

212 

114 

Based  on  the  analysis  in  the  Agency's 

preliminary  Regulatory  Impact 

Statement  (summarized  in  the  "cost" 

table  in  the  Questions  and  Answers 

section  of  this  preamble),  the  cost  of  this 

proposed  rule  for  the  entire  mining 

industry  is  less  than  $10  million. 

Accordingly,  there  is  no  need  for  further 

analysis  under  §  202  of  the  Unfunded 

Mandates  Reform  Act. 
MSHA  has  concluded  that  small 

governmental  entities  are  not 

significantly  or  uniquely  impacted  by 

the  proposed  regulation.  The  proposed 

rule  will  impact  approximately  14,000 

coal  and  metal  and  nonmetal  mining 

operations;  however,  increased  costs 

would  be  incurred  only  by  those 

operations  where  noise  exposures 

exceed  the  allowable  limits.  MSHA 

estimates  that  approximately  350  sand 

and  gravel  or  crushed  stone  operations 

are  run  by  state,  local,  or  tribal 

governments  and  would  be  impacted  by 

this  rule.  MSHA  anticipates  that  these 

entities  would  be  able  to  reduce  noise 

exposure  below  the  PEL  via  engineering 

and  administrative  controls  and  would 

not  need  to  use  a  Hearing  Conservation 

Program,  thereby  minimizing  their 

costs.  MSHA  estimates  that  increased 

costs  for  these  entities  would  be  about 

$500  per  year  which  would  be  partially 

offset  by  reduced  worker  compensation 

costs.  Other  tangible  benefits  include  (P)  Rulemaking  History 

reduction  in  the  number  of  cases  of  MSHA's  noise  standards  in  metal  and 

hearing  impairment  in  these  entities.  nonmetal  mines  (30  CFR  56/57.5050) 

When  MSHA  issues  the  proposed  and  in  coal  mines  (§§  70.500  through 

rule,  the  Agency  will  affirmatively  seek      70.511,  and  §§  71.800  through  71.805) 

input  of  any  state,  local,  and  tiibal  were  first  published  in  the  early  1970'8. 

government  which  may  be  affected  by        These  standards,  derived  from  the 

the  noise  rulemaking.  This  would  Walsh-Healey  Public  Contracts  Act 

include  state  and  local  governmental  occupational  noise  standard,  adopted  a 

entities  who  operate  sand  and  gravel  TWAg  PEL  of  90  dBA  and  a  5-dB 

mines  in  the  construction  and  repair  of      exchange  rate. 

highways  and  roads.  MSHA  will  mail  a  Because  of  the  differences  between 

copy  of  the  proposed  rule  to  the  standards  for  coal  mines  and  those 

approximately  350  such  entities.  for  metal  and  nonmetal  mines,  members 

Following  is  MSHA's  state-by-state  of  the  mining  community  wiUi 

listing  of  sand  and  gravel  mines  owned       operations  in  coal  and  metal  and 

or  operated  by  state  or  local  nonmetal  requested  that  MSHA  revise 

SOl'l^nunents.  its  standards  to  provide  one  set  of  noise 

The  Agency  welcomes  any        .       .       standards  covering  all  mines.  Otiier 

corrections.  mine  operators  with  facilities  regulated 

^         ,^  ^  .^  by  both  MSHA  and  OSHA  suggested 

STATE/COUNTY  OwNEO/OPERATED        that  MSHA  promulgate  noise  standards 
Sand  and  Gravel  OpERATK)NS  which  are  generally  consistent  with 

(As  o(  12A»/95]  OSHA  standards.  The  United  Mine 

Workers  also  requested  that  the  Agency 
reconsider  the  eicisting  standards  to 
address  several  asserted  deficiencies. 
Based  on  these  comments  and  the 
incidence  of  noise-induced  hearing  loss 
(NIHL)  among  miners,  the  Agency 
published  an  Advanced  Notice  of 
Proposed  Rulemaking  (ANPRM)  on 
December  4, 1989  (54  FR  50209).  In  this 
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ANPRM.  the  Agency  solicited 
information  for  revision  of  the  noise 
standards  for  coal  and  metal  and 
nonmetal  mines.  The  Agency  received 
numerous  comments  which  are 
reflected  in  this  proposal  from  mine 
operators,  trade  associations,  labor 
groups,  equipment  manufacturers,  and 
other  interested  parties. 

A  draft  of  the  proposed  rule  and 
accompanying  analyses  was  sent  to  the 
OfTice  of  Management  and  Budget  and 
to  the  Chief  Counsel  for  Advocacy  of  the 
Small  Business  Administration,  in 
accordance  with  law  and  Executive 
Order.  Consultations  with  these  two 
agencies  were  completed  within  90 
days.  No  substantive  changes  to  the 
proposal  were  recommended  during 
these  consultations,  nor  were  any  made 
by  MSHA.  The  Agency  did  receive 
valuable  advice  on  the  presentation  of 
its  initial  Regulatory  Flexibility 
Analysis  and  on  displaying  the  results 
of  its  paperwork  analysis,  so  as  to  better 
highlight  the  Agency's  compliance  with 
PRA  95  and  SBREFA. 

In  the  Spring  of  1996,  the  National 
Institute  for  Occupational  Safety  and 
Health  (NIOSH)  released  for  peer  review 
a  draft  criteria  document  for 
occupational  noise  exposure  to  update 
the  one  issued  in  1972.  As  indicated 
previously  (see  response  to  Question  6 
in  "Questions  and  Answers"),  MSHA 
has  determined  that  it  would  not  be 
appropriate  to  delay  publication  of  this 
proposed  rule  to  await  the  issuance  of 
the  final  NIOSH  criteria  document. 

A  summary  of  the  draft  criteria 
document,  prepared  by  NIOSH,  is 
reprinted  here  verbatim  for  those  in  the 
mining  community  who  have  not 
otherwise  received  copies.  This 
summary  should  provide  ample  notice 
of  the  position  NIOSH  may  be  taking  in 
a  new  criteria  document. 

April  16, 1996— (NIOSH)  Summary  of 
Recommendations,  Criteria  for  a 
Recommended  Standard:  Occupational  Noise 
Exposure 

1.  Hearing  Impaimient  and  Risk  Assessment 

The  protection  goal  incorporated  In  most 
definitions  of  hearing  impairment  has  been  to 
preserve  hearing  at  critical  audiometric 
frequencies  for  speech  discrimination. 
Hearing  invpairment  as  defined  by  NIOSH  in 
1972  was  an  average  of  the  hearing  threshold 
levels  (HTLs)  at  the  audiometric  frequencies 
of  1000,  2000  and  3000  Hertz  (Hz)  that 
exceeded  25  decibels  (dB).  The  4000-Hz 
audiometric  frequency  has  been  recognized 
as  being  not  only  sensitive  to  noise  but  also 
extremely  important  for  hearing  and 
understanding  spiocch  in  unfavorable  or 
noisy  listening  conditions.  Because  listening 
conditions  are  not  always  ideal  in  everyday 
Hfe,  and  on  the  basis  of  the  American  Speech 
Language-Hearing  Association  Task  Force's 
proposal  made  in  1981,  NIOSH  has  modified 


its  definition  of  hearing  impairment  to 
include  the  4000-Hz  audiometric  frequency 
for  use  in  assessing  the  risk  of  occupational 
NIHL.  Hence,  with  this  modification,  NIOSH 
defines  material  hearing  impairment  as  an 
average  of  the  HTLs  at  1000.  2000,  3000  and 
4000  Hz  that  exceeds  25  dB. 

Because  of  the  prolific  occupational  use  of 
hearing  protectors  since  the  early  1980's,  new 
data  that  can  be  used  to  determine  dose- 
response  relationships  for  NIHL  in  U.S. 
workers  are  not  known  to  exist.  NIOSH 
recently  conducted  a  risk  assessment  on 
occupational  noise-induced  hearing  loss 
(NIHL)  using  the  original  definition  of 
hearing  impairment  and  the  hearing  data 
irom  the  1972  criteria  document.  Although 
the  risk  model  used  in  the  new  assessment 
is  different  from  the  risk  model  used  in  1972, 
the  excess  risk  estimates  derived  in  the  new 
assessment  are  comparable  to  those 
published  in  1972.  The  excess  risk  at  age  60 
from  a  40-year  occupational  exposure  to  an 
average  daily  noise  level  of  85  decibels,  a 
weighted  network  (dBA)  is  approximately 
14%,  versus  the  16%  published  in  1972. 
With  the  new  NIOSH  definition  of  hearing 
impairment,  and  based  on  the  new  risk 
assessment,  the  excess  risk  at  the  85-dBA 
REL  is  8%.  Thus,  the  new  risk  assessment 
did  not  revise  the  excess  risk  at  the  85-dBA 
REL  upward,  and  although  there  is  still 
evidence  of  excess  risk  at  exposure  levels 
below  85  dBA,  NIOSH  is  recommending  that 
the  current  REL  be  retained. 

2.  Exchange  Rate 

Health  eifiect  outcomes  are  dependent  on 
exposure  level  and  duration.  This 
relationship  is  called  the  "exchange  rate," 
which  is  the  increment  in  decibels  that 
requires  the  halving  of  exposure  time.  The 
most  commonly  used  exchange  rates  are  3  dB 
and  5  dB.  A  3-dB  exchange  rate  requires  that 
noise  exposure  time  be  halved  for  each  3-dB 
increase  in  noise  level;  likewise,  a  5-dB 
exchange  rate  requires  that  exposure  time  be 
halved  for  each  5-dB  increase.  NIOSH  now 
recommends  the  3-dB  exchange  rate.  The 
1972  criteria  document  recommended  the  5- 
dB  exchange  rate,  which  is  what  OSHA  and 
MSHA  currently  enforce.  There  is  more 
scientific,  although  not  unequivocal,  support 
for  the  3-dB  exchange  rate  than  for  the  5-dB 
exchange  rate,  which  is  not  based  on 
scientific  data  and  is  derived  bom  a  series  of 
over-simplifications  of  the  original  criteria. 
The  3-dB  exchange  rate  is  recommended  by 
the  International  Organization  for 
Standardization  (ISO),  and  it  is  now  enforced 
by  most  European  countries  and  some 
provinces  of  Canada.  In  the  U.S.,  there  have 
been  recent  "converts"  to  the  3-dB  exchange 
rate:  the  U.S.  Air  Force  in  1993;  and  the 
American  Conference  of  Governmental 
Industrial  Hygienists  and  the  U.S.  Army  in 
1994. 

3.  Ceiling  Limit 

In  the  1972  criteria  document,  NIOSH 
recommended  a  ceiling  limit  of  115  dBA, 
which  is  retained  in  this  draft  criteria 
document.  Exposures  to  noise  levels  greater 
than  115  dBA  would  not  be  permitted 
regardless  of  the  duration  of  the  exposure. 
This  ceiling  limit  is  based  on  the  assumption 
that  above  a  critical  intensity  level  the  ear's 


response  to  energy  no  longer  has  a  relation 
to  the  duration  of  the  exp»o8ure,  but  is  only 
related  to  the  intensity  of  the  exposure. 
Recent  research  with  animals  indicates  that 
the  critical  level  is  between  IIS  and  120 
dBA.  Below  this  critical  level,  the  amount  of 
hearing  loss  is  related  to  the  intensity  and 
duration  of  exposure;  but  atwve  this  critical 
level,  the  relationship  does  not  hold.  For  a 
noise  standard  to  be  protective,  there  should 
be  a  noise  ceiling  level  above  which  no 
unprotected  exposure  is  permitted.  Given  the 
recent  data,  115  dBA  is  a  reasonable  ceiling 
limit  beyond  which  no  unprotected  exposure 
should  be  permitted. 

4.  Hearing  Protectors 

One  consideration  for  selecting  a  hearing 
protector  would  be  its  noise  reduction 
capabilities,  which  are  expressed  in  terms  of 
a  noise  reduction  rating  (NRR).  The  NRR  is 
a  single-number,  laboratory-derived  rating 
required  by  the  Environmental  Protection 
Agency  (EPA)  to  be  shown  on  the  label  of 
each  hearing  protector  sold  in  the  U.S.  In  the 
late  1970's  and  eariy  1980s,  two  NIOSH  field 
studies  found  that  insert-type  hearing 
protectors  in  the  field  provided  less  than  one- 
half  the  attenuation  measured  in  the 
laboratory,  and  since  the  1970'b,  22 
additional  studies  of  "real-wwld" 
attenuation  with  a  variety  of  hearing 
protectors  have  shown  similar  results. 

In  calculating  the  noise  exposure  to  the 
wearer  of  a  hearing  protector,  OSHA  has 
implemented  the  practice  of  derating  the 
NRR  by  one-half  for  all  types  of  hearing 
protectors.  In  the  1972  criteria  document, 
NIOSH  recommended  the  use  of  the 
equivalent  full  NRR  value,  but  now  it 
recommends  derating  the  NRR  by  25%,  50% 
and  70%  for  earmuffs,  formable  earplugs  and 
all  other  earplugs,  respectively.  This  derating 
scheme  is  not  perfect  and  is  intended  only 
as  an  interim  recommendation.  If  the  testing 
and  labeling  requirements  for  hearing 
protectors  are  to  be  changed,  EPA  must 
initiate  the  rulemaking  procedures  because  it 
has  the  statutory  authority.  Given  that  the 
funding  for  EPA's  Office  of  Noise  Abatement 
and  Control  was  eliminated  in  the  early 
1980's,  this  change  is  unlikely  to  occur  in  the 
near  future. 

The  draft  also  recommends  that  hearing 
protectors  be  wom  for  any  noise  exposure 
over  85  dBA,  regardless  of  exposure  duration. 
This  measure  is  simplistic  but  extremely 
protective  because  its  implementation  does 
not  require  the  calculation  of  time-weighted- 
average  (TWA)  exposures.  This  "hard-hat" 
approach,  as  opp>osed  to  predicating  the 
requirement  on  TWA  expKwures,  is  a 
departure  from  what  was  reconmiended  in 
1972.  It  appears  to  be  a  prudent  policy, 
which  the  U.S.  Army  has  been  using  for 
years,  but  there  are  no  data  in  the  document 
to  support  this  recommendation. 

5.  Exposure  Level  Requiring  a  Hearing  Loss 
Prevention  Program 

In  this  draft  document,  the  requirement  for 
a  hearing  loss  prevention  program  (HIPP), 
which  includes  audiometry,  worker 
education,  etc,  is  triggered  by  the  exposure 
level  of  82  dBA,  8-hour  TWA  (i.e.,  '/i  of  the 
REL).  This  level  is  essentiaily  an  "action 
level" — e  concept  developed  in  the  mid- 
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t97e's  to  address  interday  exposure 
variability  and  later  adopted  in  the  Standards 
Completion  i'rogram  as  '/t  of  an  exposure 
limit.  In  the  1972  criteria  document,  which 
preceded  the  Standards  Completion  Pnigram, 
the  requirement  for  a  HLPP  began  at  the  KEL 
of  85  dBA,  »-hour  TWA. 

6.  Types  and  Frequency  of  Audiometric 
Examinations 

In  this  draft  document,  the  recommended 
types  (i.e.,  baseline,  monitoring,  confirmation 
and  exit  audiograms)  and  frequency  of 
audiometric  examinations  are  diflerent  from 
those  in  the  1972  criteria  document.  The  new 
recommendations  are  in  line  with  current 
practices  in  HLPPs. 

7.  Significant  Threshold  Shift 

Significant  threshold  shift  is  a  shift  in 
hearing  threshold  levels,  outside  the  range  of 
audiometric  testing  variability  (±5  dB],  that 
warrants  follow-up  action  to  prevent  further 
hearing  loss.  NIOSH  recommends  an 
improved  significant  threshold  shift 
criterion,  which  is  an  increase  of  15  dB  in 
hearing  threshold  at  500, 1000,  2000,  3000, 
4000,  or  6000  Hz  that  is  repeated  for  the  same 
ear  and  frequency  in  back-to-back  tests.  This 
criterion  is  different  from  that  in  the  1972 
criteria  docimient,  and  has  been  selected 
from  among  several  criteria  on  the  bases  of 
their  relative  sensitivity  and  specificity.  The 
new  criterion  has  the  advantages  of  a  high 
identification  rate  (identifying  those  workers 
whose  hearing  thresholds  have  shifted 
toward  higher  levels)  and  a  low  fialse-positive 
rate. 

8.  Age  Correction  on  Audiogram 

NIOSH  recommends  that  age  correction  not 
be  applied  to  an  individual's  audiogram  for 
the  calculation  of  a  significant  threshold 
shift.  Although  many  people  experience 
some  decrease  in  hearing  sensitivity  with 
age,  age  correction  cannot  be  accurately 
applied  to  audiograms  in  determining  an 
individual's  significant  threshold  shift 
because  the  data  on  age-relatedhearing  losses 
describe  only  the  statistical  distributions  in 
populations.  Thus,  the  median  hearing  loss 
attributable  to  presbycusis  for  a  given  age  ^ 
group  will  not  be  generalizable  to  the 
presbycusis  experienced  by  an  individual  in 
that  age  group.  The  argument  for  age 
correction  has  been  that  the  employer  should 
not  be  penalized  for  hearing  losses  due  to 
ageing.  In  the  1972  criteria  document,  NIOSH 
reconunended  age  correction  but  did  not 
provide  a  rationale  for  it. 

9.  Evaluation  of  Program  Effectiveness 

To  assess  the  effectiveness  of  a  HLPP,  it  is 
necessary  to  have  an  evaluation  method  that 
can  monitor  trends  in  the  population  of 
workers  enrolled  in  the  program  and  thus 
indicate  program  effectiveness  before  many 
individual  shifts  occur.  In  general,  NIOSH 
suggests  that  the  success  of  a  smaller  HLPP 
should  be  judged  by  the  audiometric  results 
of  individual  workers.  An  overall  program 
evaluation  becomes  critical  when  the  number 
of  workers  grows  so  lai^  that  one  cannot 
simply  look  at  each  worker's  audiometric 
results  and  get  an  adequate  picture  of  the 
program's  efficacy.  At  the  present  time,  there 
is  not  one  generally  accepted  method  for  the 
overall  evaluation  of  HLPPs.  NIOSH 


recommends  a  significant  threshold  shift 
incidence  rate  of  5%  or  less  as  evidence  of 
an  efCective  HLPP.  This  method  is  currently 
the  simplest  procedure  available,  and  has  no 
more  disadvantages  than  other  potential 
evaluation  methods. 

10.  American  National  Standards  Institute 
(ANSI) 

In  the  1972  criteria  document,  NIOSH 
recommended  several  ANSI  standards  for 
quality  assurance  In  audiometry  and  in  noise 
measurements.  Since  then,  these  standards 
have  been  u[>dated  several  times.  In  the  draft 
document,  NIOSH  recommends  that  these 
standards  be  superseded  with  the  latest 
versions  as  ttiey  become  available.  The  major 
advantage  for  this  "blanket"  endorsement  is  - 
that  the  revised  criteria  document  will  stay 
current  with  changing  technology. 

11.  The  Risks  to  Miners 

This  part  of  the  preamble  sets  out  the 
evidence  collected  by  MSHA  to  date 
with  respect  to  whether  there  is  a 
continuing  risk  to  miners  of  exposure  to 
harmful  levels  of  noise,  despite  existing 
standards,  and  evidence  on  the  level  of 
that  risk.  B^ed  upon  this  information. 
MSHA  has  concluded  that  workplace 
noise  exposure  does  continue  to  pose  a 
significant  risk  of  material  impairment 
of  health  and  functional  capacity  to 
miners. 

The  data  presented  in  this  part 
provide  a  profile  of  the  mining 
population  at  risk  at  diHierent  levels  of 
workplace  noise  exposure.  The  noise 
exposure  limitations  being  proposed  by 
the  Agency,  described  in  part  III,  would 
not  eliminate  the  risk  of  material 
impairment — although  they  would  cut 
the  present  risk  by  two-thirds.  (The 
feasibility  of  further  reducing  risk  is 
discussed  in  part  IV.  The  data  in  this 
part  11  were  utilized  by  the  Agency  to 
assist  it  in  determining  the  cost  to 
industry  of  reducing  risk  to  various 
levels,  and  thus  in  reaching  the 
Agency's  conclusions  about  economic 
feasibility.) 

There  are  a  number  of  technical  terms 
used  throughout  this  section.  Reviewers 
not  familiar  with  noise  terminology 
should  refer  to  the  discussion  in  part  HI 
of  this  preamble  concerning  proposed 
§62.11Q,  Definitions. 

All  the  studies  discussed  and  cited  in 
this  part  are  included  in  the  references 
listed  in  part  V,  along  with  similar 
studies  reviewed  by  the  Agency.  All 
constitute  part  of  the  Agency's 
rulemaking  record. 

The  Agency  is  interested  in  receiving 
additional  data  with  respect  to  the  risks 
of  noise  exposure. 

Defining  the  Problem 

Noise  is  one  of  the  most  pervasive 
health  hazards  in  mining.  Exposure  to 
hazardous  sound  levels  results  in  the 


development  of  occupational  noise- 
induced  hearing  loss  (NIHL),  a  serious 
physical,  psychological,  and  social 
problem.  NIHL  can  be  distinguished 
from  aging  and  medical  factors, 
diagnc»ed,  and  prevented. 

Tne  National  Institute  for 
Occupational  Safety  and  Health 
(NIOSH)  has  identiPied  the  ten  leading 
work-related  diseases  and  injuries  in  the 
publication,  "Proposed  National 
Strategies  for  the  Prevention  of  Leading 
Work-Related  Diseases  and  Injuries,  Part 
2."  According  to  NIOSH,  NIHL  is  among 
these  "top  ten"  diseases  and  injuries. 

For  many  years,  the  risk  of  acquiring 
an  NIHL  was  accepted  as  an  inevitable 
consequence  associated  with  mining 
occupations.  Miners  use  mechanized 
equipment  and  work  utider  conditions  ' 
that  often  expose  them  to  hazardous 
sound  levels.  But  MSHA  standards, 
OSHA  standards,  military  standards, 
and  others  around  the  world  have  been 
established  in  recognition  of  the 
controllability  of  this  risk.  Quieter 
equipment,  isolation  of  workers  from 
noise  sources,  and  limiting  worker 
exposure  times  are  among  the  many 
well  accepted  methods  now.  used  to 
reduce  the  costly  incidence  of  NIPIL. 

NIHL  can  be  temporary  or  permanent 
depending  on  the  intensity  and  duration 
of  the  noise  exposure.  Temporary 
hearing  loss  results  from  short  term 
exposures  to  noise,  with  normal  hearing 
returning  after  a  period  of  rest. 
Generally,  prolonged  exposure  to  noise 
over  a  period  of  several  years  causes 
permanent  damage  to  the  auditory 
nerve:  the  higher  the  sound  level  the 
more  rapid  the  loss.  The  loss  may  be  so 
gradual,  however,  that  a  person  may  not 
realize  that  he  or  she  is  becoming 
impaired  until  a  substantial  amoimt  of 
hearing  acuity  is  lost. 

Damage  to  the  inner  ear  hair  cells  and 
auditory  nerve  makes  it  difRcult  to  hear 
as  well  as  understand  speech.  This 
damage  is  irreversible.  Although  people 
with  NIHL  sometimes  can  benefit  from 
the  use  of  a  hearing  aid,  the  aid  can 
never  "correct"  a  hearing  loss  the  way 
eyeglasses  usually  can  correct  impaired 
vision.  That  is  because  hearing  aids 
primarily  amplify  sound  without 
making  it  clearer  or  less  distorted.  Also, 
they  amplify  the  unwanted  noise  as  well 
as  the  wanted  speech  signals. 

People  with  significant  NIHL  have 
difficulty  with  the  perception  of  speech. 
They  are  often  frustrated  by  missing 
information  that  is  vital  for  social  or 
vocational  functioning,  and  can  produce 
workplace  safety  hazards.  Also,  people 
around  them  need  to  speak  louder,  and 
more  clearly  to  be  understood.  In 
addition,  background  noise  has  a  much 
more  disruptive  effect  on  hearing- 
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impaired  individuals  because  they  are 
less  able  to  differentiate  between  the 
wanted  signal  and  the  unwanted 
background  noise. 

There  is  a  wealth  of  information  on 
the  relationship  between  noise  exposure 
and  its  auditory  (hearing  loss)  and  non- 
auditory  (physiological  and 
psychosocial)  effects. 

Numerous  studies  are  available  which 
describe  the  effects  of  noise  on  hearing 
as  a  function  of  sound  level  and 
duration.  Dose-response  relationships 
have  been  well  established  for  noise 
equal  to  or  greater  than  average  sound 
levels  of  85  dBA  (see,  e.g.,  Lempert  and 
Henderson,  1973). 

Although  the  non-auditory  effects  of 
noise  are  more  difHcult  to  identify, 
document,  and  quantify  than  is  hearing 
loss,  recent  laboratory  and  field  studies 
have  implicated  noise  as  a  causative 
factor  in  cardiovascular  problems 
(Tomei  et  al..  1992  and  Lercher  et  al.. 
1993)  and  other  illnesses  such  as 
hypertension  (Talbott,  1990,  and  Jansen, 
1991).  Decreasing  the  noise  exposure 
from  greater  than  85  dBA  to  less  than  85 
dBA  significantly  improved  both  the 
psychological  and  physiological  stress 
reactions  (Melamed  and  Bruhis,  1996). 
However,  these  studies  of  health  effects 
have  not  been  conclusive. 

In  Earlog  6,  Berger  (1981)  discussed 
the  adverse  non-auditory  effects  of  noise 
exposure.  He  suggests  that  effective 
hearing  conservation  programs  may  not 
only  prevent  NIHL.  but  also  improve 
general  employee  health  and 
productivity.  -* " 

Schmidt,  et  al.  (1980)  studied  injury 
rates  among  workers  in  a  North  Carolina 
cotton  manufacturer  exposed  to  noise 
ranging  from  92  to  96  dBA.  During  the 
ten  year  time  period  studied,  a 
signiBcant  reduction  in  injury  rates  was 
observed  for  those  workers  who  were  in 
an  HCP,  compared  to  those  who  were 
not. 

Safety  risks  can  specifically  be  created 
because  workers  harmed  by  NIHL  can 
no  longer  hear  safety  signals.  Most 
people  with  an  NIHL  have  reduced 
hearing  acuity  at  the  higher  frequencies 
and  lose  their  ability  to  distinguish 
consonants  on  which  the  intelligibility 
of  speech  depends.  For  example,  they 
would  have  difficulty  in  distinguishing 
between  "fish"  and  "fist." 

Although  MSHA  recognizes  that  non- 
auditory  effects  of  noise  can  be 
significant,  they  are  difficult  to  quantify; 
by  contrast,  the  auditory  risks  have  a 
well-established  dose-response 
relationship,  and  thus  provide  a  solid 
foundation  on  which  to  base  regulatory 
action.  The  Agency  believes  that 
reducing  sound  levels  and  protecting 
miners  hoax  hazardous  noise  exposures 


will  also  reduce  the  non-auditory  effects 
of  noise. 

Definition  of  Material  Impairment 

Section  101(a)(6)  of  the  Mine  Safety 
and  Health  Act  provides  that  in  setting 
standards  to  prote<;t  workers  from  the 
risks  of  harmful  physical  agents,  the 
Secretary  "shall  set  standards  which 
most  adequately  assure  on  the  basis  of 
the  best  available  evidence  that  no 
miner  will  suffer  material  impairment  of 
health  or  functional  capacity  even  if 
such  miner  has  regular  exposure  to  the 
hazards  dealt  with  by  such  standard  for 
the  period  of  his  working  life." 

miile  the  material  impairment  to 
which  the  law  refers  is  material 
impairment  of  "health  or  functional 
capacity",  the  term  material  impairment 
in  the  literature  on  noise  risk  generally 
refers  to  a  level  of  harm  which  is 
considered  handicapping  or  even 
disabling — a  25  dB  bearing  level 
(deviation  from  audiometric  zero) — so 
this  had  to  be  the  basis  of  MSHA's 
estimates  of  the  risk  of  material 
impairment.  The  scientific  conununity 
has  actually  utilized  over  time  at  least 
three  diffiarent  definitions  of  what 
constitutes  "material  impairment"  in 
the  case  of  NIHL.  All  use  a  25  dB 
hearing  level,  but  each  definition  has 
used  a  different  set  of  fi«quencies.  Of 
these,  the  Agency  believes  the  one 
developed  in  1972  by  NIOSH  and 
subsequently  used  by  OSHA  is  most 
appropriate  of  the  three  for  evaluating 
the  risks  faced  by  miners  of  developing 
disabling  NIHL.  The  OSHA/NIOSH 
definition  of  material  impairment  of 
hearing  is  a  25  dB  hearing  level 
averaged  over  1000,  2000,  and  3000 
Hertz  (Hz)  in  either  ear.  As  noted  in  the 
History  section  of  this  preamble,  the 
Agency  is  aware  that  MOSH  is  currently 
considering  a  new  definition  that  also 
includes  hearing  loss  at  4000  Hz;  but 
until  such  an  approach  is  peer  reviewed 
and  approved,  MSHA  believes  it  is  not 
an  appropriate  basis  for  evaluating  risk. 

Background 

Ideally,  a  definition  of  material 
impairment  based  solely  upon 
audiometric  tests  that  measure 
individual  ability  to  understand  speech 
would  best  characterize  the  debilitating 
effects  of  an  NIHL.  Unfortunately,  these 
tests  are  complicated,  not  well 
standardized,  and  therefore  seldom  used 
to  determine  hearing  impairment  For 
these  reasons,  most  definitions  of 
impairment  are  based  solely  on  pure 
tone  audiometry. 

Pure  tone  audiometric  tests  utilize  an 
audiometer  to  measure  the  hearing  level 
threshold  of  an  individual  by 
determining  the  lowest  level  of  discrete 


frequency  tones  that  the  individual  can 
hear.  The  test  procedures  for  conducting 
pure  tone  audiometry  are  relatively 
simple,  widely  used,  and  have  been 
standardized.  Although  there  is  little 
debate  among  the  scientific  community 
about  the  usefulness  of  pure  tone 
audiometry  in  assessing  hearing  loss, 
some  disagreement  exists  as  to  the 
hearing  level  where  hearing  impairment 
begins  and  the  range  of  audiometric 
frequencies  to  use  in  making  the 
assessment.  ' 

In  issuing  its  Hearing  Conservation 
Amendment  (46  FR  4078).  OSHA 
defined  hearing  impairment  as 
exceeding  a  25  dB  "hearing  level" 
averaged  over  1000,  2000,  and  3000 
Hertz  (Hz)  in  either  ear.  Hearing  level  is 
the  deviation  in  hearing  acuity  from 
audiometric  zero,  the  lowest  sound 
pressure  level  audible  to  the  average 
normal-hearing  young  adult.  Positive 
values  indicate  poorer  hearing  acuity 
than  audiometric  zero,  while  negative 
values  indicate  better  hearing.  Because 
OSHA  based  its  definition  on  a  1972 
recommendation  by  NIOSH  (1972), 
MSHA  refers  to  this  definition  as  the 
OSHA/NIOSH  criteria  for  hearing 
impairment. 

NIOSH  specifically  developed  its 
definition  of  hearing  impairment  for 
understanding  speech  under  everyday 
(noisy)  conditions.  NIOSH  concluded 
that  "the  basis  of  hearing  impairment 
should  be  not  only  the  ability  to  hear 
speech,  but  also  to  understand  s(>eech," 
and  this  is  best  predicted  by  the  hearing 
levels  at  1000,  2000,  and  3000  Hz. 

When  OSHA  initially  published  its 
Hearing  Conservation  Amendment, 
most  medical  professionals  used  the 
1959  criteria  developed  by  the 
American  Academy  of  Ophthalmology 
and  Otolaryngology  (AAOO),  a 
subgroup  of  the  American  Medical       > 
Association  (AMA).  This  criteria 
(AAOO  1959)  defined  hearing 
impairment  as  exceeding  a  25  dB 
hearing  level,  referenced  to  audiometric 
zero,  averaged  over  500,  1000,  and  2000 
Hz  in  either  ear  (1959). 

The  American  Academy  of 
Otolaryngology  Committee  on  Hearing 
and  Equilibrium  and  the  American 
Council  of  Otolaryngology  Committee 
on  the  Medical  Aspects  of  Noise  (AAO- 
HNS)  has  since  modified  the  1959 
criteria  by  adding  the  hearing  level  at 
3000  Hz  to  the  hearing  levels  at  500, 
1000,  and  2000  Hz  (1979). 

Unlike  the  OSHA/NIOSH  criteria,  the 
AAOO  1959  and  AAa4WS  1979 
criteria  are  for  all  types  of  hearing  loss, 
including  noise-induced  hearing  loss 
(NIHL),  and  were  mainly  designed  for 
hearing  speech  under  relatively  quiet 
conditions. 
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In  its  ANPRM,  MSHA  asked  for 
comments  on  a  definition  of  hearing 
impairment.  Many  commenters  either 
directly  or  indirectly  endorsed  the 
OSHA/NIOSH  deflnition  of  hearing 
impairment.  One  commenter  suggested 
denning  a  signiRcant  material 
impairment  as  an  average  permanent 
threshold  shift  of  25  dB  or  more  at  1000. 
2000.  3000.  and  4000  Hz  in  either  ear. 
Other  commenters  supported  the  AAO- 
HNS  1979  criteria  as  the  level  where 
impairment  begins.  (Several 
commenters  suggested  that  MSHA 
separately  address  a  definition  of 
hearing  loss  for  reporting  purposes;  this 
has  been  done,  as  discussed  in  p>art  III 
oflhis  preamble  in  connection  with 
proposed  §  62.190(b).) 

ENscussion 

MSHA  has  determined  that  with 
respect  to  mine  safety  and  health,  any 
definition  of  material  impairment  of 
hearing  should  relate  to  a  permanent, 
measurable  lose  of  hearing  which, 
unchecked,  will  limit  the  ability  to 
understand  speech,  as  it  is  spoken  in 
everyday  social  (noisy)  conditions.  This 
is  because  speech  comprehension  is 
essential  for  mine  safety. 

Measures  of  hearing  impairment 
depend  upon  the  h«quencies  used  in 
calculating  the  hearing  impairment.  At 
relatively  low  sound  levels  (between  80 
dBA  and  90  dBA)  the  hearing  loss  is 
confined  to  the  higher  audiometric 
frequencies.  In  order  to  show  the  effiact 
of  noise  below  90  dBA  on  hearing, 
inclusion  of  test  frequencies  above  2000 
Hz  is  necessary.  MSHA  agrees  with  the 
many  comments  and  studies  cited  to 
show  that  high  frequency  hearing  is 
critically  important  for  the 
understanding  of  speech  and  that  every 
day  speech  is  sometimes  distorted  and 
often  takes  place  in  noisy  conditions. 

Therefore,  MSHA  has  determined  that 
for  purposes  of  mine  safety  and  health, 
3000  Hz  should  be  included  in  any 
definition  of  material  impairment.  In 
addition,  500  Hz  should  be  excluded 
from  any  definition,  since  it  is  not  as 
critical  for  understanding  speech  and 
least  affected  by  noise.  Of  the  three 
generally  utilized  definitions  of  noise — 
the  AAOO  1959,  the  AAO-HNS  1979. 
and  the  OSHA/NTOSH  criteria— only  the 
latter  meets  this  test. 

All  three  of  the  aforementioned 
definitions  of  noise  use  a  25  dB  hearing 
level.  As  noted  previously,  this  level  of 
hearing  loss  relative  to  audiometric  zero 
is  actually  well  beyond  that  at  which 
there  is  harm  to  health  and  also  well 
beyond  that  at  which  workers  suffer  a 
loss  of  functional  capacity. 
Nevertheless,  this  is  the  measure  used 
in  almost  all  of  the  studies  of  risk  of 


noise  exposure  that  have  been  done. 
This  constrains  the  definition  of 
material  impairment  the  Agency  utilizes 
to  evaluate  the  available  risk  data. 

Accordingly,  solely  for  the  purposes 
of  evaluating  the  significance  of  the 
available  risk  studies  for  miners,  MSHA 
is  adopting  the  OSHA/NIOSH  criteria,  a 
25  dB  hearing  level  averaged  over  1000. 
2000.  and  3000  Hertz  (Hz)  in  either  ear, 
as  its  definition  of  material  impairment. 

With  respect  to  risk  evaluations,  the 
number  of  persons  meeting  the 
definition  of  impairment  in  any  noise- 
exposed  population  will  be  higher 
under  the  OSHA/NIOSH  criteria  than 
under  the  other  criteria  (AAOO  1959 
and  AAO-HNS  1979).  This  is  because 
noise  does  not  affect  hearing  acuity 
equally  across  all  fi^uencies. 
Typically,  NIHL  occurs  first  at  4000  Hz, 
then  progresses  into  the  lower  and 
higher  frequencies.  The  AAOO  1959 
criteria  is  weighted  toward  the  lower 
frequencies  and  was  developed  to 
determine  an  individual's  ability  to 
communicate  under  quiet  conditions. 
Recognizing  that  an  individual's  ability 
to  hear  speech  in  a  noisy  environment 
depends  upon  that  person's  ability  to 
hear  sounds  in  the  higher  frequency 
range,  the  AAO-HNS  added  3000  Hz  to 
the  frequencies  used  in  the  AAOO  1959 
criteria.  The  impact  of  this  modification 
is  that  the  number  of  persons  meeting 
the  impairment  criteria  in  any  noise- 
exposed  population  will  be  higher 
under  the  AAO-HNS  1979  criteria  than 
under  the  AAOO  1959  criteria.  With  the 
elimination  of  the  hearing  level  at  500 
Hz  from  the  frequency  range  used,  the 
OSHA/NIOSH  definition  is  weighted 
even  more  toward  the  higher 
frequencies  than  the  AAO-HNS  1979 
criteria,  and  thus  even  more  are 
determined  to  be  impaired. 

Moreover,  selection  of  a  criterion 
places  some  limitations  on  direct 
comparisons  of  data  sources  available 
for  risk  assessment.  Data  compiled  using 
one  definition  of  impairment  are  not 
readily  translatable  to  the  others.  Since 
there  is  no  reliable  mathematical 
relationship  among  the  three  criteria  for 
hearing  impairment,  it  is  not  possible  to 
accurately  predict  the  impact  on  a 
population  using  the  other  two  criteria 
when  only  the  impact  of  one  criterion 
is  known.  The  ideal  way  to  convert  from 
one  hearing  impairment  criterion  to 
another  would  be  to  use  the  hearing 
level  data  for  individual  frequencies 
(raw  data),  if  still  available  from  the   - 
individual  audiograms.  It  is  also 
possible  to  crudely  estimate  the  impact 
of  one  criterion  to  another  provided  that 
summary  data  on  individual  frequencies 
are  available.  Unfortunately,  most  of  the 


data  necessary  to  complete  such 
conversions  are  no  longer  available. 

In  the  discussion  of  risk  that  follows 
in  the  next  s^tion  of  this  preamble, 
soun'.es  of  data  based  on  ail  three 
definitions  of  impairment  are  presented, 
so  this  caveat  about  translation  needs  to 
be  kept  in  mind.  As  it  turns  out, 
however,  data  using  all  three  definitions 
tend  to  demonstrate  the  same  result. 

Risk  of  Impairment 

The  studies  of  risk  reviewed  in  this 
section  consistently  indicate  that  the 
risk  of  developing  a  material 
impairment  (as  defined  in  the  prior 
section  for  purposes  of  this  discussion) 
becomes  significant  over  a  working 
lifetime  when  workplace  exposure 
exceeds  average  sound  levels  of  85  dBA. 
The  data  indicate  that  while  lowering 
exposure  from  an  average  sound  level  of 
90  dBA  to  one  of  85  dBA  does  not 
eliminate  the  risk,  it  does  reduce  the 
risk  by  approximately  half. 

Measuring  Risk 

It  is  not  possible  to  determine  the  risk 
to  individual  miners  of  particular  levels 
of  noise.  Some  miners  will  suffer  harm 
long  before  other  miners  from  the  same 
level  of  noise,  and  it  is  not  possible  to 
measure  susceptibility  in  advance.  Risks 
can.  however,  be  determined  for  entire 
populations.  According  to  Melnick 
(1982),  professor  emeritus  of  audiology 
at  Ohio  State  University: 

Experts  agree  that  information  is  available 
for  deriving  the  relationship  of  noise 
exposure  to  hearing  loss.  This  information 
serves  as  the  basis  for  development  of 
damage  risk  criteria.  *   *  *  The  relationship 
of  noise  to  hearing  is  in  the  scientific 
domain.  The  decisions  inherent  in 
development  of  damage  risk  criteria  are 
social,  political,  and  economic.  Damage  risk 
criteria  are  statistical  concepts.  Use  ofthese 
criteria  shoi>ld  be  limited  to  considerations  of 
populations.  Damage  risk  criteria  are  not 
appropriate  for  use  with  individuals  no 
matter  how  tempting  such  an  application 
might  be. 

The  probability  of  acquiring  a 
"material  impairment"  of  hearing  in  a 
given  population  can  be  determined  by 
extrapolating  from  data  obtained  from  a 
test  population  exposed  to  the  same 
sound  levels.  Three  methods  are 
generally  used  to  express  this 
population  risk: 

(1)  the  hearing  level  of  the  exposed 
population; 

(2)  the  percent  of  an  exposed 
population  meeting  the  selected  criteria; 
and 

(3)  the  percent  of  an  exposed 
population  meeting  the  selected  criteria 
minus  the  percent  of  a  non-noise 
exposed  population  meeting  the  same 
criteria,  provided  both  populations  are 
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similar  except  for  the  occupational 
noise  exposure. 

The  latter  of  these  expressions  is  more 
commonly  Icnown  as  "excess  risk".  The 
excess  risk  method  separates  that 
percentage  of  the  population  expected 
to  develop  a  hearing  impairment  from 
occupational  noise  exposure  from  that 
percentage  expected  to  develop  an 
impairment  from  non-occupational 
causes — for  example,  the  normal  aging 
process  or  medical  problems.  Hearing 
impairment  risk  data  will  be  presented 
here  using  the  excess  risk  method, 
because  MSHA  has  concluded  that  this 
method  provides  the  most  accurate 
picture  of  the  risk  of  hearing  loss 
resulting  hvm  occupational  noise 
exposure.  OSHA  also  used  this  method 
in  quantifying  the  degree  of  risk  in  the 
preamble  to  its  Hearing  Conservation 
Amendment. 

Although  studies  of  hearing  loss 
consistently  indicate  that  increased 
noise  exposure  (either  level  or  duration) 
results  in  increased  hearing  loss,  the 
reported  risk  estimates  of  occupational 
NniL  can  vary  considerably  from  one 
study  to  another.  As  noted  in  the  prior 
section,  the  definition  of  "material 
impairment"  used  plays  a  role.  But  two 
additional  factors  can  be  involved:  the 
screening  of  the  control  ^roup  (non- 
noise  exposed  group),  and  the  threshold 
used  to  define  that  group. 

Some  researchers  do  not  screen  their 
study  and  control  populations,  while 
others  use  a  variety  of  different 
screening  criteria.  Theoretically, 
screening  would  not  have  a  significant 
impact  on  the  magnitude  of 
occupational  NIHL  experienced  by 
given  populations  as  long  as  the  same 
criteria  are  used  to  screen  both  the  noise 
and  the  non-noise  populations  being 
compared.  However,  when  considering 
whether  the  subjects  have  exceeded  an 
established  definition  of  material 
impairment,  failure  to  take  into  account 
any  non-occupational  noise  exposure 
and/or  presbycusis  (loss  of  hearing 
acuity  due  to  aging)  can  have  a 
profound  effect  on  the  estimates  of 
hearing  acuity  of  an  exposed 
population.  For  example,  if  both  the 
exposed  and  control  populations  are 
screened  to  eliminate  persons  with  a 
history  of  military  exposure,  use  of 
ototoxic  medicines,  noisy  hobbies, 
conductive  hearing  loss  from  acoustic 
trauma  or  illness,  etc.,  the  excess  risk 
would  be  significantly  different  fiwn 
that  determined  using  unscreened 
populations. 

The  data  presented  here  all  use  the 
same  threshold.  The  threshold  refisrs  to 
that  average  sound  level  below  which 
no  adverse  effects  from  noise  exposure 
are  expected  to  occur.  Although 


researchers  Kryter  (1970)  and 
Ambasankaran  et  al.  (1981)  have 
reported  hecuring  loss  from  exposure  to 
average  sound  levels  below  80  dBA, 
most  believe  that  the  risk  of  developing 
a  material  impairment  of  hearing  from 
exposure'  to  such  levels  over  a  working 
lifetime  is  negligible.  Accordingly, 
almost  all  noise  risk  studies  consider 
the  population  exposed  only  to  average 
levels  of  noise  below  80  dBA  as  a  "non- 
noise  exposed"  control  group.  In  turn, 
this  becomes  the  baseline  from  which 
the  excess  risk  of  being  exposed  to  noise 
at  higher  levels  is  measured.  When 
OSHA  evaluated  the  risk  of  hearing  loss 
for  its  hearing  conservation  amendment, 
it  took  the  position  that  it  was 
appropriate  to  consider  the  non-noise 
exposed  control  group  to  those  exposed 
to  sound  levels  below  80  dBA.  MSHA, 
for  the  purpose  of  this  proposal,  agrees 
with  OSHA's  assessment. 

As  a  result  of  these  variations,  the 
data  available  present  a  range  of  risk 
estimates.  As  discussed  later  in  the 
"Conclusions"  section  of  this  part,  for 
purposes  of  estimating  the  risks  to 
miners,  the  Agency  has  determined  it 
should  properly  utilize  the  range  of  risk 
in  those  studies  based  upon  the  OSHA/ 
NIOSH  definition  of  material 
impairment.  As  noted  in  that 
discussion,  however,  even  using  the  fiill 
range  of  the  data  presented  here  would 
lead  to  a  similar  conclusion. 

Review  Of  Study  Data 

Table  1  is  taken  from  the  preamble  to 
OSHA's  Hearing  Conservation 
Amendment  (46  FR  4084).  It  displays 
the  percentage  of  the  industrial 
population  expected  to  develop  a 
hearing  impairment  meeting  the  AAOO 
1959  criteria  if  exposed  to  the  specified 
sound  levels  over  a  working  lifetime  (40 
years).  This  is  a  compilation  of  data 
developed  by  the  U.S.  Environmental 
Protection  Agency  (EPA)  in  1973.  the 
International  Standards  Organization 
(ISO)  in  1975.  and  IflOSH  in  1972.  EPA. 
ISO,  and  NIOSH  developed  their  risk 
assessments  using  the  AAOO  1959 
criteria  because  this  was  the  format  used 
by  the  original  researchers  in  presenting 
their  data.  OSHA's  risk  table  was 
developed  primarily  frY)m  studies  of 
noise  exposed  populations  in  many 
sectors  of  general  industry. 

Table  11-1  .—OSHA  Risk  Table 


Table  ll-l.— OSHA  Risk  Table 
Continued 


Sound 

Excess  risk  (%) 

level 
(dBA) 

480 
(1975) 

EPA 

NIOSH 

Range 

80 

85 

0 
10 

5 
12 

3 
15 

0-5 
10-15 

Sound 

Excess  risk  (%) 

level 
(dBA) 

ISO 
(1975) 

EPA 

NtOSH 

Range 

90 

21 

22 

29 

21-29 

As  seen  in  Table  II-l,  the  excess  risk 
of  material  impaiimen|  after  a  working 
lifetime  at  an  average  noise  exposure  of 
80  dBA  is  low,  at  an  average  noise 
exposure  of  85  dBA  ranges  from  10- 
15%,  and  at  an  average  noise  exposure 
of  90  dBA  it  ranges  from  21-29%.  Table 
n-2  presents  further  information  on  the 
risk  assessments  developed  by  NIOSH 
in  their  criteria  document  (1972),  one 
portion  of  which  was  included  in  Table 
n-l.  In  Table  0-2,  data  are  based  on 
both  the  AAOO  1959  criteria  and  the 
OSHA/NIOSH  criteria. 


TABLE  11-2.— NIOSH  RISK  Table 

Sound  level 
(dBA) 

Excess  risk  (%) 

OSHA/ 
NIOSH 

AAOO  1950 

80 

85 

90 - 

3 
16 
29 

3 
15 
29 

As  shown  in  Table  n-2.  NlOSH's  risk 
assessment  (1972)  found  little  differmce 
using  OSHA/NIOSH  criteria  when 
compared  to  AAOO  1959  criteria. 
However,  as  previously  noted,  NIOSH 
reconunends  using  the  OSHA/NIOSH 
criteria  for  making  risk  assessments. 

Several  researchers  have  commented 
on  how  adjustments  to  the  criteria  used 
would  aSect  sudi  excess  risk  figures. 
Suter  (1988)  estimates  that  the  excess 
risk  would  be  somewhat  higher  if  500 
Hz  was  excluded  and  3000  Hz  was 
included  in  the  definition  of  material 
impairment.  Sataloff  (1984)  also 
reported  on  the  eSiact  of  adding  3000  Hz 
into  the  impairment  criteria.  He 
recalculated  the  effect  of  including 
hearing  loss  at  3000  Hz  to  the  AAOO 
1959  definition  of  hearing  impairment 
and  found  that  the  prevalence  of  hearing 
impairment  increased  considerably. 
After  20  years  of  exposure  to 
intermittent  noise  that  peaked  at  118 
dBA.  3%  of  the  workers  experienced 
hearii^  imftairment  according  to  the 
AAOO  1959  definition  of  hearing 
impairment.  If  the  AAO-HNS  1979 
definition  is  used,  the  percentage 
increases  to  9%.  Royster  et  al.  (1978) 
confirmed  that  the  exclusion  of  500  Hz 
and  the  inclusion  of  3000  Hz  increased 
the  number  of  hearing  impaired 
individuals  during  a  study  of  potential 
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workers'  compensation  costs  for  hearing 
impairment.  Using  an  average  hearing 
loss  of  25  dB  as  the  criteria,  Royster 
found  that  3.5%  of  the  industrial 
workers  developed  a  hearing 
impairment  according  to  AAOO  1959, 
6.2%  according  to  AAO-HNS  1979,  and 
8.6%  according  to  OSHA/NIOSH. 

Table  II-3, 11-4  and  11-5  display 
another  set  of  data  on  the  wonung 
lifetime  risk  of  material  impairment, 
based  upon  the  three  diffierent  criteria 
commonly  used  for  defining  material 
impairment.  Table  11-3  is  based  on  the 
AAO  1959  criteria,  Table  0-4  is  based 
on  the  AA04iNS  1979  criteria,  and 
Table  D-S  is  based  on  the  OSHA/NIOSH 
criteria.  MSHA  constructed  these  tables 
based  on  data  presented  in  Volume  1  of 
the  Ohio  State  Research  Foundation 
report  (Melnick  et  al..  1980) 
commissioned  by  OSHA.  The  hearing 
level  data,  used  to  construct  the  tables, 
were  taken  from  summary  graphs  in  the 
report.  The  noise  exposed  population  is 
65  years  old  with  40  years  of  noise 
exposure.  The  control  group  was  not 
screened  as  to  the  cause  of  any  hearing 
loss;  therefore,  the  high  level  of  non- 
occupational hearing  loss  may 
underestimate  the  excess  risk  from 
occupational  noise  exposure.  The 
researchers  added  the  noise-induced 
permanent  threshold  shift  component  to 
the  control  data.  Noise-induced 
permanent  threshold  shift  (NIFTS)  is  the 
actual  shift  in  hearing  level  only  due  to 
noise  exposure  after  corrections. 

As  expected,  the  three  tables  produce 
different  results,  reflecting  that,  for  any 
given  population,  the  excess  risk  for 
material  impairment  will  be  greater 
using  the  AAO-HNS  1979  criteria  than 
using  the  AAOO  1959.  Likewise,  the 
excess  risk  for  material  impairment  will 
be  greater  using  the  OSHA/NK>SH 
criteria  than  using  the  AAO-HNS  1979. 
All  three  tables  produce  a  smaller 
excess  risk  than  did  the  data  presented 
in  Table  n-1. 

Table  11-3. — Risk  of  Impairment 
Using  AACXD  1959  Definition  of 
Impairment  Using  Melnick,  et  al., 
1980  Data 


Exposure 

Percent  \Mitti 
impainnent 

Excess  risk 

(%)  with 
noise  expo- 
sure 

Noo-noise 

80  dBA  

85dBA  

26.8 
26.8 
27.8 
31.4 

0.0 
0.0 
1  0 

90  dBA 

4.6 

Table    IM.— Risk    of    Impairment  Table    II-6. — Risk    of    Impairment 

Using  AAO-HNS  1979  DEFiNmoN  Using     Presbycusis     Data    of 

OF  Impairment  Using  Melnick,  et  Passchier-Vermeer    and    Robin- 

AL.,  1980  Data  son. 


'.-:<" 

Exposure 

Percent  with 
impairment 

Excess  risfc 

(%)with 
fX)ise  expo- 
sure 

Noivnotee 

80  dBA „... 

85  dBA 

41.6 
41J 
44.4 
50.0 

0.0 
0.2 
2.8 

90  dBA ..._ 

8.4 

Table  11-6.— Risk  of  Impairment 
Using  OSHA/NIOSH  Definition  of 
Impairment  Using  Melnick.  et  al, 
1980  Data 


Exposure 

Percent  with 
mpairment 

Excess  risk 

(%)with 
rwise  expo- 
sura 

Non-noise 

80  dBA 

85  dBA ....... 

90  dBA  ...„ 

^       r    48.5 

■        48.7 

615 

57.9 

0.0 
0.2 
3.0 
9.4 

Tables  II-6  and  II-7  present  data 
derived  by  Melnick  in  Forensic 
Audiology  (1982)  for  damage  risk  due  to 
noise  exposure.  These  tables  use  the 
AAO-HNS  1979  criteria.  In  these  tables, 
the  population  is  60  years  old  with  40 
years  of  exposure  to  the  specified  sound 
levels.  In  both  tables,  the  data  represent 
NIPTS  (noise  induced  permanent 
threshold  shifti calculated  by  Johnson, 
but  the  screening  used  in  the  two  tables 
is  different.  M61nick's  data  in  Table  11- 
6  is  based  upon  the  screened 
presbycusis  data  (i.e.  screened  for  non- 
occupational hearing  loss)  of  Robinson 
and  Passchier-Vermeer,  whereas  Table 
II-7  is  based  on  unscreened  non- 
occupational hearing  loss  data  from  the 
1960-62  U.S.  Public  Health  Survey. 

Overall,  the  excess  risk  information 
presented  in  these  tables  is  closer  to  that 
in  Table  II-l  than  to  that  in  Tables  II- 
3,  n-4,  and  II-5,  but  still  different. 
Tables  0-6  and  II-7  directly  illustrate 
the  efliact  of  screening  populations  in 
determining  excess  risk  due  to 
occupational  noise  exposure.  As  seen  in 
these  tables,  the  percent  with 
impairment  is  greater  in  the  table 
constructed  with  an  unscreened 
population  as  the  base.  !^^  ' 


Exposure 

Percent  with 
impairment 

Excess  risk 

(%)  with 
noise  expo- 
sure 

75  dBA 

80  dBA 

85  dBA  _. 

3 

5 

9 

21 

0 
2 
6 

90  dBA  

18 

Table  11-7.— Risk  of  Impairment 
Using  No»«)CCupational  Hearing 
Loss  Data  of  Pubuc  Health 
Survey 


Exposure 

Percent  with 
Impairment 

Excess  risk 

(%)  with 
noise  expo- 
sure 

75  dBA 

80  dBA _„. 

85  dBA  ....; 

27 
29 
33 
40 

0 
2 
6 

90  dBA  

13 

Chart  ERl  displays  the  results  of  the 
various  models.  It  should  be  noted  that 
both  the  P/V/Robinson  (data  from  Table 
D-e)  and  the  PHS  model  (data  from 
Table  11-7)  used  the  AAO-HNS  1979 
criteria. 

As  noted  in  the  History  section  of  this 
preamble,  the  Agency  is  aware  that 
NIOSH  is  ciurently  working  on  revising 
its  estimates  using  a  different  model  and 
taking  hearing  loss  at  an  additional 
frequency  into  account;  but  until  such 
an  approach  is  peer  reviewed  and 
finaUzed,  MSHA  has  concluded  it 
should  not  be  considered  here. 

As  illustrated  by  Chart  ERl,  the  exact 
numbers  of  those  at  risk  varies  with  the 
study — because  of  the  definition  of 
material  impairment  used,  and  because 
of  the  selection  and  threshold  of  the 
control  group.  Notwithstanding  these 
differences,  the  data  consistently 
demonstrate  three  points:  (1)  the  excess 
risk  increases  as  noise  exposure 
increases;  (2)  there  is  a  significant  risk 
of  material  impairment  of  hearing  loss 
for  workers  exposed  over  their  working 
lifetimes  to  average  sound  levels  of  85 
dBA;  and  (3)  lowering  the  exposure 
from  average  sound  levels  of  90  dBA  to 
average  sound  levels  of  85  dBA  reduces 
the  excess  risk  of  developing  a  material 
impairment  by  approximately  half. 

MUJNQ  CODE  461»-4>-^ 
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Chart  ER1.  Excess  Risk  of  Impairment 

[variouft  dtfinitions] 


65 

Sound  Level  in  dBA 


Defining  Criteria 


AAOO  1959 

08HA/NI0SH 

PH8 


AAO-HNS  1979 
P/V/RoMnton 


BHJJNQ  CODE  4«10-(»-C 

Related  Studies  of  Worker  Hearing  Loss 

There  is  a  laige  body  of  data  on  the 
effects  of  varying  industrial  sound  levels 
on  worker  hearing.  Some  of  these 
studies  specifically  address  the  mining 
industry;  moreover,  MSHA  has 
determined  that  regardless  of  the 
industry  in  which  the  data  were 
collected,  exposures  to  similar  sound 
levels  will  result  in  similar  degrees  of 
material  impairment  in  the  workers. 
These  studies  are  supportive  of  the 
conclusions  reached  in  the  previous 
section  about  noise  risks  at  different 
sound  levels. 

OSHA's  1981  preamble  to  its  Hearing 
Conservation  Amendment  referred  to 
studies  conducted  by  Baughn,  Bums 
and  Robinson,  Martin,  et  al.,  and  Berger 
et  al. 

Baughn  (1973)  studied  the  effects  of 
average  noise  exposures  of  78  dBA,  86 
dBA,  and  90  dBA  on  6,835  industrial 
workers  employed  in  Midwestern  plants 
producing  automobile  parts.  Noise 
exposures  for  these  workers  were  ... 


measured  for  14  years  and,  through 
interviews,  exposure  histories  were 
estimated  as  far  back  as  40  years.  The 
control  and  the  noise-exposed  groups 
were  not  screened  for  anatomical 
abnormalities  of  the  ear. 

Baughn  used  his  data  to  provide 
estimates  of  the  bearing  levels  of 
workers  exposed  to  80  dBA,  85  dBA, 
and  92  dBA  and  extrapolated  the 
exposures  up  to  115  dBA.  Based  upon 
the  analysis,  the  researcher  constructed 
an  idealized  graph  which  illustrated 
that  43%  of  58-year  old  workers 
exposed  for  40  years  to  noise  at  85  dBA 
would  meet  the  AACXD  1959  criteria  for 
hearing  impairment.  However,  33%  of 
an  identical  non-noise  exposed 
population  would  be  expected  to  meet 
the  same  impairment  criteria.  The 
excess  risk  hom  exposure  to  noise  at  85 
dBA,  therefore,  would  be  10%.  Using 
the  same  procedure,  the  excess  risk  for 
80  dBA  is  0%  and  for  90  dBA  it  is  19%. 

Bums  and  Robinson  (1970)  studied 
the  eflects  of  noise  on  759  British 
factory  workers  exposed  to  average 
sound  levels  between  75  dB  and  120  dB 


with  durations  ranging  between  one 
month  and  50  years.  The  control  group 
consisted  of  97  non-noise  exposed 
workers.  Thorough  screening  removed 
the  workers  with  exposure  histories 
which  were  not  readily  quantifiable, 
exposure  to  gunflre,  ear  disease  or 
abnormality,  and  language  difficulty. 

For  this  study,  Bums  and  Robinson 
analyzed  4,000  audiograms  and  found 
that  the  hearing  levels  of  workers 
exposed  to  low  sound  levels  for  long 
periods  of  time  were  equivalent  to  other 
workers  exposed  to  higher  sound  levels 
for  shorter  durations.  From  the  data,  the 
researchers  developed  a  mathematical 
model  that  predicts  hearing  loss 
between  500  Hz  and  6000  Hz  in  certain 
segments  of  the  exposed  population. 
Using  Bums  and  Robinson's 
mathematical  model',  MSHA 
constmcted  Chart  ER2.  The  chart' shows 
that  a  noise  exposure  of  85  dBA  over  a 
40-year  career  is  clearly  hazardous  to 
the  hearing  acuity  of  6Q-year-old 
workers. 

BIUMQ  OOOC  4610-49^ 


■-.< 
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Chart  ER2.  Exc«ss  Risk  of  linpairmont 

(Bums-Robinson  ModoQ 


30 

25 

I20 

I10 


80 


Sound  Lovol  in  dBA 


Defining  Criterie 

AAOO-19M  ^      AAO-HN8-1878 

08HA/NI0ftH 


Martin  et  al.  (1975)  studied  the 
prevalence  of  hearing  loss  in  a  group  of 
228  Canadian  steel  workers,  ranging  in 
age  from  18  to  65  years  of  age,  by 
comparing  them  to  a  control  group  of 
143  -ofBce  workers.  The  researches 
reported  that  the  risk  of  hearing 
impairment  (average  of  25  dB  at  500, 
1000,  and  2000  Hz)  increases 
significantly  between  85  dBA  and  90 
dBA.  Up  to  22%  of  the  population 
would  be  at  risk  of  incurring  a  hearing 
impairment  with  a  90  dBA  PEL 
compared  to  4%  with  an  85  dBA  PEL. 
Both  the  noise  ex{>osed  and  the  control 
groups  were  screened  to  exclude  those 
workers  with  non-occupational  hearing 
loss. 

Berger,  Royster,  and  Thomas  (1978) 
studied  42  male  and  58  female  workers 
employed  at  an  industrial  facility.  The 
study  included  a  control  group  of  222 
jiersons  that  was  not  exposed  to 
occupational  noise.  Of  the  322 
individuals  included  in  the  study,  no 
one  was  screened  for  exposures  to  non- 
occupational noise  from  past  military 
service,  Earming,  hunting,  or  shop  work, 
since  these  exposures  were  common  to 
alL  The  researchers  found  that  exposure 
to  a  daily  steady-state  l^  of  89  dBA  for 
10  years  caused  a  measurable  hearing    - 
loss  at  4000  Hz,  According  to  the 
researchers,  the  measurable  loss  was  in 
close  agreement  with  the  predictions  of 
Bums  and  Robinson,  Baughn,  NIOSH, 
and  Passchier-Vermeer. 

Passchier-Vermeer  (1974)  reviewed 
the  results  of  eight  field  investigations 
on  hearing  loss  among  20  groups  of 
workers.  About  4,600  people  were 
included  in  the  analysis.  The  researcher 
concluded  that  the  limit  of  permissible 


-•J*'-.*     • 
noise  exposure  (defined  as  the         ■  ''<■ 
maximum  level  which  did  not  cause 
measurable  noise-induced  hearing  loss, 
regardless  of  years  of  exposure)  was 
shown  to  be  80  dBA.  Furthermore,  the 
researcher  foimd  that  noise  exposures 
above  90  dBA  caused  considerable 
hearing  loss  in  a  large  percentage  of 
employees  and  therefore,  recommended 
that  noise  control  measures  be  instituted 
at  this  level,  lite  researcher  also 
recommended  that  audiometric  testing 
be  implemented  when  the  noise 
exposure  exceeds  80  dBA. 

NIOSH  (Lempert  and  Henderson, 
1973)  published  a  report  in  which  the 
dose-response  relationship  for  noise- 
induced  hearing  loss  was  described. 
NIOSH  studied  792  industrial  workers 
whose  average  daily  noise  exposures 
were  85  dBA,  90  dBA,  and  95  dBA.  The 
noise-exposed  workers  were  compared 
to  a  group  of  controls  whose  noise 
exposures  were  lower  than  80  dBA.  The 
subjects  ranged  in  age  from  17  to  65 
years  old.  The  exposures  were  primarily 
to  steady-state  noise  but  the  exposure 
levels  fluctuated  slightly  in  each 
category.  Both  the  noise-exposed  and 
control  groups  were  screened  to  exclude 
those  exposed  to  gunfire  as  well  as  those 
who  showed  some  sign  of  ear  disease  or 
audiometric  abnormality.  The  report 
clearly  shows  that  workers  whose  noise 
exposures  were  85  dBA  experienced 
more  hearing  loss  than  the  controls.  As 
the  noise  exposures  increased  to  90  dBA 
and  95  dBA,  the  magnitude  of  the 
hearing  loss  increased. 

NIOSH  (1976)  published  the  results 
from  a  study  on  the  efliects  of  prolonged 
exposure  to  noise  on  the  hearing  acuity 
of  1,349  coal  miners.  From  this  study, 
NIOSH  concluded  that  coal  miners  were 


losing  their  hearing  acuity  at  a  faster 
rate  than  would  be  expected  from  the 
measured  environmental  sound  levels. 
While  the  majority  of  noise  exposures 
were  less  than  a  TWAs  of  90  dBA,  the 
measured  hearing  loss  of  the  older  coaf 
miners  was  indicative  of  noise 
exposures  between  90  dBA  and  95  dBA. 
Only  12%  of  the  noise  exposures 
exceeded  a  TWAg  of  90  dBA.  NIOSH. 
however,  offered  as  a  possible 
explanation  that  some  miners  are 
exposed  to  "very  intense  noise"  for  a 
sufficient  number  of  months  to  cause 
the  hearing  loss. 

Coal  miners  in  the  NIOSH  (1976) 
study  had  a  greater  percent  of 
impairment  than  the  non-occupational 
exposed  group  (control  group)  at  each 
age  level.  Using  OSHA/NIOSH 
definition  of  impairment,  70%  of  60- 
year-old  coal  miners  were  impaired 
while  only  a  third  of  the  control  group 
were  impaired.  This  would  correspond 
to  an  excess  risk  of  37%. 

NIOSH  also  sponsored  a  study, 
conducted  by  Hopkinson  (1981),  on  the 
prevalence  of  middle  ear  disorders  in 
coal  miners.  As  part  of  this  study,  the 
hearing  acuity  of  350  underground  coal 
miners  was  measured.  The  results  of 
this  study  corroborated  the  results  of  the 
earlier  NIOSH  study  on  the  hearing 
acuity  of  underground  coal  miners.  In 
both  studies  the  measured  median 
hearing  levels  of  the  miners  were  the 
same.  However,  the  study  did  not 
present  statistics  on  the  percent  of 
miners  incurring  a  hearing  impairment 
nor  the  job  classification  of  the  miners. 

Studies  of  Harm  at  Lower  Sound  Levels 

As  our  knowledge  about  the  effects  of 
noise  increases,  there  is  increased  need 
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to  examine  data  that  focuses  on  the 
harm  that  can  occur  at  lower  sound 
levels.  This  section  reviews  some  of  the 
studies,  particulariy  those  of  workers 
from  other  countries,  available  in  this 
regard. 

The  most  recent  data  are  derived 
using  the  International  Standards 
Organization's  publication  ISO  1999 
(1990).  The  information  in  that 
publication  can  be  used  to  calculate  the 
mean  and  various  percentages  of  a 
population's  hearing  levels.  The  noise 
exposures  for  the  population  can  range 
between  75  dBA  and  100  dBA.  Table  II- 
8  presents  the  hearing  level  of  a  60-year- 
old  male  exposed  to  noise  for  40  years. 
The  noise  induced  hearing  permanent 
threshold  shift  was  combined  with 
presbycusis  values  to  determine  the 
total  hearing  loss.  The  presbycusis 
values  were  those  from  an  unscreened 
population.  The  unscreened  population 
is  believed  to  more  accurately  represent 
the  mining  population  since  people 
with  nonoccupational  hearing  loss 
would  not  be  excluded  from  becoming 
miners. 

Table  11-8.— Hearing  Level  for 
Selected  Noise  Exposures 


Sound  Level 
in  dBA 

Hearing  level  in  dB 

500 

Hz 

1000 
Hz 

2000 
Hz 

3000 

Hz 

80 

86 

90 

12 
12 
12 

6 
6 
6 

10 
11 
16 

30 
33 
42 

Information  about  the  effects  on 
hearing  of  lower  noise  exposures  can  be 
particularly  valuable  in  directing 
attention  to  the  possibility  of  identifying 
subpopulations  particularly  sensitive  to 
noise.  The  Committee  on  Hearing, 
Bioacoustics,  and  Biomechanics  of  the 
National  Research  Council  (CHABA) 
(1993)  reviewed  the  scientific  literature 
on  hazardous  exposure  to  noise.  The 
report,  reaffirming  many  of  the  earlier 
findings  of  tbe  Ctnnmittee,  suggests  that 
exposures  below  76  dBA  to  78  dBA  are 
needed  to  prevent  a  NIHL  based  upon 
temporary  threshold  shift  (TTS)  studies; 
moreover,  the  report  suggests  that  the 
sound  level  be  less  than  85  dBA,  and 
possibly  less  than  80  dBA,  to  guard 
against  any  permanent  hearing  loss  at 
4000  Hz  based  upon  field  studies.  But 
of  particular  interest  is  the  suggestion 
that  therapeutic  drugs,  such  as 
aminoglycoside  antibiotics  and 
salicylates,  can  interact  synergistically 
with  noise  to  yield  more  hearing  loss 
than  would  be  expected  by  either 
stressor.  Given  the  increasing  use  of 
salicylates  (aspirin)  in  heert 
maintenance  regimens,  the  potential 


synergistic  effect  may  warrant  further 
study. 

Few  current  studies  of  unprotected 
U;S.  workers  exposed  to  a  TVVAs 
between  85  and  90  dBA  are  available 
because  the  OSHA  hearing  conservation 
standard  requires  some  protection  at 
those  levels  for  most  industries.  The 
difficulty  in  constructing  new 
retrospective  studies  of  U.S.  workers  has 
been  noted  by  Kryter  (1984)  in  his 
chapter  on  Noise-Induced  Hearing  Loss 
and  Its  Prediction.  He  believes  that  the 
retrospective  studies  of  Paughn,  Bums-' 
and  Robinson,  and  the  U.S.  Public 
Health  Service  are  the  best  available  on 
the  subject  of  NIPTS.  Regarding  current 
retrospective  studies  he  states: 

-   Furthermore,  imposition  of  noise  control 
and  hearing  conservation  programs  in  many 
industries  in  many  countries  over  the  past  10 
years  or  so  make  somewhat  remote  the 
possibility  of  perfonning  a  meaningful 
retrospective  study  of  the  effects  in  industry 
of  noise  on  the  unprotected  ear. 

Kryter  included  a  formula  for  deriving 
the  effective  noise  exposure  level  for 
damage  to  hearing.  This  was  used  to 
determine,  from  a  population  of 
workers,  NIPTS  at  differenfpercentiles 
of  sensitivity  at  various  audiometric  test 
frequencies. 

Studies  of  workers  from  other 
countries  can  provide  information  of 
particular  value  in  assessing  the 
consequences  of  workplace  noise 
exposure  between  85  dBA  and  90  dBA. 
MSHA  has  determined  that  while 
difiierenoes  in  socioeconomic  factors 
(e.g.,  recreational  noise  exposure,  use  of 
ototoxic  medicines,  otitis  media)  make 
it  difficult  to  directly  apply  the  resuhs 
of  studies  of  workers  from  other 
countries  to  quantify^the  risk  for  U.S. 
woriners,  they  can  be  used  to  establidi 
the  existence  of  a  risk  in  the  80  to  90 
dBA  range. 

Rop,  Raber,  and  Fischer  (1979) 
studied  the  hearing  loss  of  35,212  male 
and  female  workers  in  several  Austrian 
indbstries,  including  mining  and 
quarrying.  The  researxJiers  measured  the 
hearing  levels  of  workers  exposed  to 
sound  levels  ranging  from  less  than  80 
dBA  up  to  115  dBA,  and  arranged  them 
into  eight  study  groups  based  upon 
average  exposures.  They  assumed  that 
exposure  to  sound  levels  less  than  80 
dBA  did  not  cause  any  hearing  loss  and 
workers  exposed  to  these  levels  were 
assigned  to  the  control  group. 

Rop  et  a|.  reported  that  workers  with 
6  to  15  years  of  exposure  at  35  dBA  had 
significantly  worse  hearing  than  the 
control  group.  For  the  five  groups 
exposed  between  80  dBA  and  103.5 
dBA,  hearing  loss  tended  to  increase 
steadily  during  their  careers,  but  leveled 
off  after  15  years.  However,  for  wori^ers 


exposed  to  sound  levels  above  103.5 
dBA,  hearing  loss  continued  to  increase 
beyond  15  years. 

Using  the  data  collected  during  the 
study,  Rop  iet  al.  developed  a  statistical 
method  for  predicting  heering  loss.  The 
researchers  predicted  that  20.1%  of  the 
55-year  old  males  in  the  control  group 
with  15  years  of  work  exfwrience  would 
incur  hearing  loss.  For  a  comparable 
group  of  males  with  exposures  at  85 
dBA  the  risk  increased  to  41.6%;  at  92 
dBA  the  risk  increased  to  43.6%;  and  at 
106.5  dBA  the  risk  increased  to  72.3%. 
Rop  et  al.  concluded  that  exposure  to 
sound  levels  at  or  above  85  dBA 
damaged  workers'  hearing. 

Schwetz  et  al.  (1980)  reported  on  a 
study  of  25,000  Austrian  workers.  TTie 
stiuly  concluded  that  the  workers 
expoised  to  sound  levels  between  85 
dBA  and  88  dBA  experienced  greatM 
hearing  loss  than  workers  exposed  to 
sound  levels  less  than  85  dBA.  Because 
of  this,  Schwetz  recommended  85  dBA 
as  the  critical  intensity  (i.e.,  PEL). 
Furthermore,  the  study  concluded  that  a 
lack  of  hearing  recovery  occurs  at  85 
dBA  which  is  the  ultimate  cause  of 
noise-induced  hearing  loss  (NML). 

Stekelenburg  (1982)  calculated  the 
hearing  loss  due  to  presbycusis 
according  to  Spoor  and  due  to  noise 
according  to  Passchier-Vermeer.  Based 
upon  these  calculations,  Stekelenburg 
suggested  that  80  dBA  be  the  acceptable 
level  for  noise  exposure  over  a  40  year 
work  history.  At  this  exposure, 
Stekelenburg  calculates  that  impaired 
social  hearing  due  to  noise  would  be 
expected  in  10%  of  the  population. 

Bartsch  et  al.  (1989)  studied  537 
textile  workers.  These  researchers 
defined  hearing  loss  of  social  ' 

importance  as  a  40  dB  hearing  level  a^ ' 
3000  Hz.  The  researchers  found  that 
hearing  loss  resulting  from  exposures 
below  90  dBA  mainly  occurs  at 
frequencies  above  8000  Hz  (these    ' 
frequencies  are  not  normally  tested 
during  conventional  audiometry);  and 
so  concluded  that  this  hearing  loss  was 
not  of  "social  importance." 
Nevertheless,  they  recommended  a 
hearing  loss  risk  criterion  of  85  dBA  be 
used  to  protect  the  workers'  hearing. 

These  results  are  generally  consistent 
with  those  of  U.S.  workers.  MSHA 
would,  however,  note  its  disa^eement 
with  the  characterization  of  the  amount 
„of  hearing  loss  not  being  of  "social 
importance"  as  expressed  in  the  Bartsch 
et  ai  (1989)  study.  The  Agency  has 
concluded  that  a  person  will  encounter 
hearing  difficulty  before  their  hearing 
level  reaches  40  dB  at  3000  Hz.  Studies, 
discussed  earlier  in  Definition  of 
h4aterial  Impairment,  address  the 
importance  of  having  good  hearing 
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acuity  at  3000  Hz  in  order  to  adequately 
understand  speech  in  everyday  noisy 
environments. 

Reported  Hearing  Loss  AmongMiners 

To  confirm  the  magnitude  of  the  risks 
of  NIHL  among  miners,  MSHA 
examined  evidence  of  reported  hearing 
loss  among  miners — audiometric  data 
collected  over  the  years  tracking  hearing 
acuity  among  miners,  the  comments 
received  in  response  to  the  Agency's 
ANPRM,  reports  of  hearing  loss  t^  mine 
operators  pursuant  to  30  CFR  part  50, 
and  workers'  compensation  data.  Such 
data  could  provide  a  quantitative 
determination  of  material  impairment. 

With  respect  to  audiometric  data, 
MSHA  asked  NIOSH  to  examine  a  set  of 
data  on  coal  miners.  The  analysis 
(Franks,  1996)  supports  the  data  firom 
sdendfic  studies.  It  indicates  that  90% 
of  these  coal  miners  have  a  hearing 
impairment  by  age  50  as  compared  with 
only  10%  of  the  general  population. 
Fuithw,  Franks  stated  that  miners,  after 
working  20  to  30  years,  could  find 
themselves  in  life  threatening  situations 
since  safety  signals  and  "roof  talk" 
could  go  unhmrd.  (For  the  purposes  of 
the  analysis,  NIOSH  used  the  definition 
of  hearing  impairment  it  is  now 
considering,  an  average  25  dB  hearing 
level  at  1000.  2000,  3000,  and  4000  Hz; 
MSHA  conducted  its  own  analysis  of 
the  data  without  the  4000  Hz,  and  the 


resuhs  are  generally  consistent  with 
those  of  NIOSH). 

This  section  also  reviews  several 
other  sources  of  data  that  might  provide 
direct  information  about  the  risks  of 
hearing  loss  to  miners:  the  comments 
received  in  response  to  the  Agency's 
ANPRM,  the  reports  of  hearing  loss 
provided  to  the  Agency  by  mine 
operators  pursuant  to  30  CFR  part  50, 
and  workers'  compensation  data.  In 
each  case,  the  available  data  are  too 
limited  to  draw  any  conclusions.  The 
Agency  is  requesting  the  public  to 
provide  further  information  alcmg  these 
lines. 

Audiometric  Data  Bases     '*  ^  ^  ^ 

Audiometric  testing  is  not  currently 
required  in  metal  and  nonmetal  mining 
and  is  only  required  when  an 
overexposure  to  noise  is  determined  in 
coal  mining.  Certain  mining  companies 
conduct  routine  audiometric  testing  on 
their  employees,  but  the  results  of  these 
tests  are  confidential  and  are  not 
published  for  public  use.  In  addition, 
summary  reports  of  these  audiometric 
tests  are  generally  not  availriile. 

MSHA,  however,  has  obtained  an 
audiometric  data  base  consisting  of 
20,021  audiograms  conducted  on  3,433 
individual  coal  miners,  in  connection 
with  its  cmgoing  efforts  to  assess  the 
effectiveness  of  the  current  standards  in 
protecting  miner  health.  The 
audiometric  evaluations  were 
conducted  between  1971  and  1994  with 


the  bulk  of  the  audiograms  conducted 
during  the  latter  years. 

'NIOSH  (Franks.  1996)  has  analyzed 
this  data  base.  Each  audiogram  was 
reviewed  for  validity  and  NIOSH 
audiologists  directly  reviewed  more 
than  2,500  audiograms.  The  review 
reduced  the  number  of  audiograms  by 
8.8%  and  the  number  of  miners  by 
8.3%. 

After  deleting  those  audiograms 
judged  to  be  invahd,  NIOSH's  analysis 
indicates  that  90%  of  these  miners  have 
a  hearing  impairment  by  age  50  as 
compared  with  only  10%  of  the  general 
population.  Even  at  age  69.  only  50%  of 
the  non-noise  exposed  population 
acquire  a  hearing  impairment.  Franks 
defined  material  impairment  as  an 
average  25  dB  hearing  level  at  1000, 
2000,  3000,  and  4000  Hz.  This 
definition  differs  from  the  MSHA 
definition  of  hearing  impairment  by  the 
inclusion  of  4000  Hz  in  the  average. 

By  age  35  the  average  miner  has  a 
mild  hearing  loss  and  20%  have  a 
moderate  loss.  By  contrast,  fewer  than 
20%  of  the  miners  having  marginally 
normal  hearing  by  age  64  while  the 
upper  80%  have  moderate  to  profoimd 
hearing  loss.  The  lower  80%  of  the  non- 
noise  exposed  population  will  not 
acquire  a  hearing  loss  as  severe  as  the 
one  obtained  by  the  average  miner  . 
regardless  of  how  long  they  live. 
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Franks,  1996.   Audiograms  showmg  mean  hearing 
threshold  level.  +  1  standard  deviation,  - 1  standard 
deviation,  of  miners  age  25  (lb).  40  (le),  and  60  (li); 
other  ages  in  originaL  Also  dwwn  are  the  SOth  fractiles 
for  Annex  A  of  ISO- 1999. 
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Further,  Franks  stated  that  miners, 
after  working  20  to  30  years,  could  find 
themselves  in  life  threatening  situations 
since  safety  signal  and  roof  talk  could  go 
unheard. 

MSHA  separately  conducted  an 
elementary  analysis  of  the  data,  using 
the  definition- of  material  impairment  of 
hearing  used  throughout  the  analyses  in 
this  preamble:  an  average  25  dB  hearing 
level  at  1000,  2000  and  3000  Hz.  For 


MSHA's  analysis,  all  audiograms  were 
considered  to  be  valid  (e.g.,  no 
contamination  fit>m  temporary 
threshold  shifts,  sinus  conditions,  etc.). 
Information  on  years  of  mining 
experience,  noise  exposure,  use  of 
hearing  protectors,  and  job  function  was 
not  provided. 

In  order  to  reflect  current  trends,  the 
percentage  of  current  coal  miners  with 
a  material  impairment  of  hearing  was 
compared  to  historical  data  (NIOSH's 


sttidy  on  coal  miners  published  in 
1976).  The  audiometric  data  were 
placed  into  a  compatible  format,  e.g., 
age  and  hearing  loss  criteria.  Only  those 
coal  miners  (2,861)  whose  latest 
audiogram  was  taken  between  1990  and 
1994  were  included  in  the  analysis.  The 
results  are  shown  in  Chart  Rl  along 
with  NIOSH's  1976  results  for  both  the 
noise  exposed  miners  and  the  non-noise 
exposed  controls. 
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Chart  Rl.  Parcentage  of  Coal  Miners 
ExcMding  25  dB  Hearing  Loss 
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The  data  points  for  chart  Rl  are  the 
mean  of  both  ears  at  1000,  2000  and 
3000  Hz.  The  top  line  connects  data 
points  from  the  1976  group,  and  the 
middle  line  connects  points  from  the 
1990-1994  group:  the  bottom  line 
represents  the  non-noise  exposed  group. 

As  shown  in  Chart  Rl,  it  is  obvious 
that  many  coal  miners  who  had 
audiograms  taken  from  1990  through 
1994  have  a  material  impairment  of 
hearing.  These  miners  were  still  losing 
more  of  their  hearing  acuity  than  non- 
noise  exposed  workers.  This  remains 
true  even  if  the  analysis  is  limited  to 
miners  less  than  40  years  of  age  (i.e., 
those  who  have  worked  only  under  the 
current  coal  noise  regulations).  The  fact 
that  the  loss  is  at  a  slower  rate  than 
shown  in  the  1976  data  may  indicate 
some  progress  under  the  existing 
regulations  compared  with  no  . 
regulation. 


Furthermore,  MSHA  analyzed  the 
data  for  the  number  of  standard 
threshold  shifts  (STS's)  and  reportable 
hearing  loss  cases  in  order  to  estimate 
the  number  of  such  events  that  may 
occur  if  the  proposal  is  adopted.  In  the 
proposal,  MSHA  defines  an  "STS"  as  a 
change  in  hearing  threshold  level 
relative  to  the  miner's  original  or 
supplemental  baseline  audiogram  of  an 
average  of  10  dB  or  more  at  2000,  3000, 
and  4000  Hz  in  either  ear.  The 
importance  of  an  STS  is  that  it  reveals 
that  a  permanent  loss  in  hearing  acuity 
has  occurred  relative  to  that  miner's 
baseline.  This  is  the  type  of  loss  that  is 
deserving  of  mine  operator  intervention. 
When  the  change  from  the  baseline 
averages  25  dB  or  more  at  the  same 
frequencies,  the  hearing  loss  must  be 
reported  to  MSHA  so  that  the  Agency 
can  intervene  if  necessary.  (MSHA 
disciisses  the  definition  of  STS  and 


reportable  hearing  loss  in  detail  in  the 
sections  of  this  preamble  dealing  with 
proposed  §§  62.160  and  62.190.)  In  both 
cases,  the  data  differ  fit)m  that  in  Chart 
Rl,  which  is  looking  at  the  hearing  loss 
relative  to  audiometric  zero — not  the 
individual  miner's  baseline. 

For  a  second  analysis,  the  first 
audiogram  was  assumed  to  be  the 
baseline.  The  last  audiogram  was 
compared  to  the  baseline.  Neither 
audiogram  was  corrected  for 
presbycusis.  Also,  because  of  the  lack  of 
supporting  data,  no  provision  for 
excluding  an  STS  as  being  non- 
occupational was  possible.  A  total  of 
3,102  coal  miners  had  a  baseline  and  at 
least  a  second  audiogram.  However, 
only  those  miners  whose  latest 
audiogram  was  conducted  between  1990 
and  1994  were  considered.  The  results 
are  presented  in  Chart  R2. 
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Chart  R2.  Percentage  of  Coal  Miners 
Exceeding  Selected  Criteria 
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Chart  R2  clearly  shows  that  many  of 
the  coal  miners  from  1990  through  1994 
were  found  to  have  an  STS.  The 
likelihood  of  acquiring  an  STS  generally 
increases  with  advancing  age.  The 
MSHA  analysis  was  conducted  in  a 
conservative  fashion.  Because  the 
intervening  audiograms  were  excluded 
from  this  analysis,  the  number  of  STSs 
is  probably  low  since  only  a  single  STS 
was  recorded.  There  could  be  several 
explanations  for  the  drop  in  the 
percentage  of  STS's  (or  the  65  year  old 
age  group  in  chart  R2,  including,  for 
example,  changed  work  assignments. 

In  addition  to  this  privatefy 
maintained  audiological  data,  there 
have  been  two  special  NIOSH  studies  of 
the  hearing  acuity  of  coal  miners.  These 
studies  were  reviewed  in  detail  in  the 
Risk  of  Impairment  section,  above.  The 
first  study  was  published  in  1978.  Even 
though  the  majority  of  noise  exposures 
were  found  to  be  less  than  90  dBA, 
approximately  70%  of  the  60-year-old 
coal  miners  had  a  material  impairment 
of  hearing  using  the  OSHAyiMIOSH 
definition.  Another  NIOSH  study, 
conducted  by  Hopkinson  (1981), 
corroborated  the  results  of  the  earlier 
NIOSH  study  on  the  hearing  acuity  of 
coal  miners. 

Coramenter  Data 

In  its  ANPRM,  MSHA  solicited 
comments  on  the  number  of  current 
miners  with  a  hearing  loss  based  on 
suggested  criteria.  Two  commenters 
provided  information  on  the  hearing 
acuity  of  miners.  The  first  commenter 
estimated  that  45  to  50%  of  the 
employed  miners  have  an  STS  and  at 


least  25%  have  an  STS  if  corrected  for 
presbycusis.  Further,  this  commenter 
estimated  that  about  25%  of  the  miners 
have  an  average  hearing  loss  of  25  dB 
or  more  at  1000,  2000,  and  3000  Hz. 
However,  when  corrected  for 
presbycusis,  the  {>ercentage  of  miners 
with  this  level  of  hearing  loss  decreased 
to  about  15%. 

The  second  commenter  referenced  a 
paper  presented  by  Smith  et  al.  at  the 
1989  Alabama  Governor's  Safety  and 
Health  Conference.  This  commenter 
stated  that  Smith  et  al.  refKirted  on  the 
evaluation  of  serial  audiograms  from 
100  workers  exposed  to  sound  levels 
less  than  85  dBA.  Smith  et  al.  had  found 
that  15%  of  these  workers  would  have 
some  degree  of  hearing  impairment 
using  AAO-HNS  1979  impairment 
criteria.  Smith  et  al.  also  reported  that 
at  least  26%  of  the  mining  population 
would  have  some  degree  of  hearing 
impairment  using  the  same  criteria. 
Smith  (1994)  conftrmed  the  prevalence 
of  material  impairment  among  miners  in 
a  letter  to  MSHA. 

MSHA  also  requested  information  on 
hearing  loss  to  individual  miners  in  its 
ANPRM.  Specific  information  was 
requested  on  each  miner  who  had 
incurred  a  hearing  loss,  including  the 
related  noise  exposure,  state  workers' 
comf)ensation  award,  cost  of  the  award, 
miner's  age,  occupation  and  degree  of 
hearing  loss.  The  Agency  received  few 
comments  pertaining  to  the  information 
requested.  The  Agency  requests 
additional  comment  on  these  issues. 

Reported  Hearing  Loss  Data 

Another  potential  body  of  information 
about  hearing  loss  among  miners  comes 


from  reports  mine  operators  are  required 
to  subhiit  to  MSHA  of  such  losses.  At 
present,  however,  there  is  not  a 
definition  of  "reportable  hearing  loss" 
linking  what  is  reported  to  some 
particular  measurement.  Rather,  under 
30  CFR  part  50,  mine  operators  are  only 
required  to  report  cases  of  NIHL  to 
MSHA  when  it  is  diagnosed  by  a 
physician  or  when  the  miner  receives  an 
award  of  compensation. 

Nevertheless,  between  1985  and  1995 
mine  operators  reported  a  total  of  2,402 
cases  of  NIHL — and  among  these  cases 
were  a  substantial  number  of  miners 
who  began  working  at  a  mine  after  the 
implementation  of  the  current  noise 
regulations. 

Coal  mine  ofierators  reported  608 
cases  among  surface  miners,  1.077  cases 
among  underground  miners,  and  14 
cases  among  miners  whose  work 
positions  were  not  identified.  According 
to  coal  mine  operators,  662  of  the  1,699 
cases  began  working  at  a  mine  after  the 
implementation  of  noise  regulations  for 
coal  mines  (1972  for  underground  and 
1973  for  surface).  Workers  with  no 
reported  mining  experience  were 
excluded  from  this  analysis,  because 
their  noise  exposure  history  in  mining 
was  unknown. 

For  the  same  period,  metal  and 
nonmetal  mine  operators  reported  555 
Ofses  among  surface  miners  and  148 
cases  among  underground  miners. 
According  to  mine  operators,  142  of  the 
703  cases  began  working  at  a  mine  after 
the  implementation  of  noise  regulations 
for  metal  and  nonmetal  mines  (1975). 
As  with  the  coal  data,  workers  with  no 
reported  mining  experience  were 
excluded. 
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Comparing  the  two  types  of  mining, 
there  were  significantly  more  reported 
hearing  loss  cases  at  coal  mines  than  at 
metal  and  nonmetal  mines,  and  a  higher 
proportion  of  those  cases  were  to 
workers  who  began  working  after  the 
implementation  of  the  current 
standards.  This  is  despite  the  fact  that, 
at  the  present  time,  there  are  more  metal 
and  nonmetal  miners  than  coal  miners 
employed  in  the  U.S.  A  possible 
explanation  of  the  differences  between 
reported  cases  of  NIHL  among  coal, 
metal  and  nonmetal  miners  may  be  the 
more  frequent  use  of  engineering  noise 
controls  in  metal  and  nonmetal  mining. 

MSHA  reviewed  the  narrative 
associated  %vith  each  NIHL  case  to 
determine  the  degree  of  hearing  loss. 
Although  many  narratives  contained 
information  as  to  the  reason  for 
reporting  the  NIHL  case,  others  only 
listed  the  illness  as  "hearing  loss." 
Approximately  half  the  cases  had  no 
information  on  the  severity  of  the 
hearing  loss.  Some  narratives  contained 
information  on  the  severity  of  the 
hearing  loss,  such  as  an  STS,  OSHA 
reportable  case,  or  percent  disability. 
Based  upon  the  information  in  the 
narratives  it  is  not  possible  to  determine 
an  average  severity  for  the  NIHL  cases. 

However,  at  least  40%  of  the  cases  in 
coal  mining  were  reported  to  MSHA  as 
the  result  of  the  miner  being 
compensated  for  NIHL.  Another  7%  of 
the  cases  filed  a  workers'  compensation 
claim  for  NIHL.  In  metal  and  nonmetal, 
at  least  19%  of  the  cases  were  the  result 
of  the  miner  being  compensated  for 
NIHL.  Nearly  another  3%  of  the  cases 
filed  a  workers'  compensation  claim  for 
NIHL. 

MSHA  contends  that  the  number  of 
cases  reported  to  the  Agency  are  low 
because  of  the  following  factors:  the  lack 
of  a  specific  definition  of  a  NIHL  in 
MSHA's  part  50  regulations  which  may 
result  in  confusion  on  the  part  of  mine 
operators  about  which  cases  to  report; 
the  lack  of  consistency  among  the  states' 
requirements  for  awarding 
compensation  for  an  NIHL  and  among 
physicians  in  diagnosing  what 
constitutes  a  hearing  loss  caused  by 
noise:  and  the  lack  of  periodic 
audiometric  testing  in  the  mining 
industry. 

In  summary,  current  hearing  loss 
reported  to  MSHA  under  part  50  cannot 
be  used  to  accurately  characterize  the 
incidence,  prevalence  or  the  severity  of 
hearing  loss  in  the  mining  industry. 
However,  the  part  50  data  clearly  show 
that  miners  are  incurring  NIHL. 

Workers'  Compensation  Data 

Another  source  of  information  about 
hearing  loss  among  miners  is  state 


workers'  compensation  agencies  and 
insurance  carriers.  Many  states  do  not 
keep  detailed  workers'  compensation 
data  themselves;  categorization  of  data 
are  inconsistent  across  the  states;  and 
there  are  privacy  ooocems  in  obtaining 
thedetailed  information  needed  for 
studies.  MSHA  would  welcome 
information  about  studies  of  hearing 
loss  that  have  been  performed  by  the 
insurance  industry  or  others  based  on 
this  data 

Valoski  (1994)  studied  the  number  of 
miners  receiving  workers'  compensation 
and  the*associated  indemnity  costs  of 
those  awards.  Despite  contacting  each 
state  workers'  compensation  Agency 
and  using  two  national  data  bases,  he 
was  unable  to  obtain  data  for  all  states. 
In  fact,  data  were  not  available  from  a 
number  of  key  mining  states. 

From  the  data  that  were  available  for 
study,  Valoski  reported  that  between 
1981  and  1985  at  least  2,102  coal  miners 
and  312  metal  and  nonmetal  miners 
were  awarded  compensation  for 
occupational  hearing  loss.  The 
identified  total  indemnity  costs  of  those 
awards  exceeded  12.5  million  dollars 
excluding  rehabilitation  or  medical 
costs. 

In  Niemeier's  letter  to  MSHA,  Chan  et 
al.  of  NIOSH  (1995)  investigaied  the 
incidence  of  NIHL  among  miners  using^ 
information  trom  the  Bureau  of  Labor 
Statistics'  (BLS)  Supplementary  Data 
System.  Like  Valoski,  he  found  the 
national  data  to  be  incomplete.  Only  IS 
states  participated  in  the  BLS  program 
between  1984  and  1988.  In  these  15 
states,  a  total  of  217  miners  (93  coal 
miners  and  124  metal  and  nonmetal 
miners)  were  awarded  workers' 
compensation  for  NIHL.  Chan  et  al. 
stated  that  because  of  diffiaring  state 
workers'  compensation  requirements,  it 
is  not  possible  to  directly  compare  NIHL 
among  the  states.  These  factors  limit  the 
usefulness  of  the  obtained  data. 

MSHA  also  reviewed  reports  on 
workers'  compensation  in  Canada  and 
Australia.  The  noise  regulations  and 
mining  equipment  used  in  these 
countries  are  similar  to  those  in  the  U.S. 
A  recent  report  on  woricers' 
compensation  awards  to  miners  in 
Ontario,  Canada  (1991)  revealed  that 
between  1985  and  1989.  NIHL  was  the 
second  leading  compensable 
occupational  disease.  Approximately 
250  claims  for  NIHL  involving  miners 
were  awarded  annually  during  that 
time. 

Lescouflair  et  al.  (1980)  studied  278 
metal  and  asbestos  miners  in  Quebec, 
Canada,  who  claimed  compensation  for 
hearing  loss.  Of  the  278  cases,  28.7% 
(80)  were  excluded  as  cases  of  non- 
mining  NIHL.  Approximately  50%  (99) 


of  those  remaining  cases  diagnosed  as 
having  NIHL  were  shown  to  have  a 
hearing  impairment  based  upon  the 
AAOO  1959  criteria  and  an  estimated 
63%  (125)  showed  an  impairment  based 
upon  AAO-41NS  1979  criteria.  The 
miners  were  exposed  to  noise  for  15  to 
49  years  and  showed  a  similar 
occurrence  of  hearing  loss  in  both 
surface  and  underground  occupations. 
The  researchers  also  reported  that  there 
was  no  significant  difference  in  NIHL 
among  the  miners  for  those  subjects 
exposed  to  a  mixture  of  intermittent- 
continuous  noise  versus  intermittent 
noise  except  at  2000  Hz. 

Eden  (1993)  reported  on  the 
Australian  mining  industry's  experience 
with  hearing  conservaticm.  Eden  quoted 
statistics  frt)m  the  Joint  Coal  Board 
which  revealed  that  NIHL  comprised 
59%  to  80%  of  the  reported 
occupational  diseases  bom  1982  to 
1992.  Eden  also  reported  that  in  New 
South  Wales  474  of  16,789  coal  miners 
were  awarded  compensation  for  NIHL. 
The  incidence  rate  for  the  total  mining 
industry  in  New  South  Wales  was  about 
23  cases  per  1,000  workers  during  1990- 
1991 .  This  was  the  highest  rate  for  any 
industry  in  New  South  Wales. 

In  conclusion,  like  reported  cases  of 
NIHL,  the  compensation  data  are  too 
incomplete  to  be  used  for  quantitative 
estimates  of  the  prevalence  of  NIHL  in 
the  mining  industry.  But  like  the 
reported  case  data,  the  compensation 
data  that  are  available  do  show  that 
numerous  cases  are  still  being  filed  each 
year  at  considerable  cost.  Further, 
according  to  the  data  reported  by  mine 
operators,  many  miners  who  developed 
NIHL  only  worked  in  mining  after  the 
implementation  of  the  current  noise 
regulations.  While  limited,  this 
evidence  of  continued  risk  supplements, 
and  supports  the  data  previously 
presented  from  scientific  studies. 

The  Agency  would  welcome  the    ' 
submission  of  additional  data  to 
supplement  that  which  it  has  been  able 
to  gather  to  date. 

Exposures  in  the  U.S.  Mning  Industry 

In  this  section  MSHA  presents 
information  on  noise  exposure  in  the 
U.S.  mining  industry,  so  as  to  develop 
a  picture  of  the  mining  population  at  a 
significant  risk  of  incurring  material 
impairment  as  a  result  of  that  exposure. 
The  exposure  levels  are  particularly 
high  in  the  coal  industry,  where  hearing 
protectors,  rather  than  engineering  or 
administrative  controls,  remain  the 
primary  means  of  miner  protection 
against  NIHL.  But  the  data  indicate  that 
exposure  levels  remain  high  in  all 
sectors  of  the  mining  industry  even 
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though  noise  regulations  have  been 
implemented  for  some  time. 

Inspection  Data 

The  first  presentation.  Tables  11-9  and 
11—10,  reviews  noise  exposure  data 
collected  by  MSHA  inspectors  from 
thousands  of  samples  gathered  over 
many  years  to  check  cQmpliance  with 
the  current  permitted  levels.  Because 
the  proposed  rule  would  alter  the  way 
a  miner's  noise  dose  is  calculated  in  one 
respect,  MSHA  conducted  a  special 
survey  to  obtain  data  that  would  reflect 
this  change.  The  data  are  presented  in 
Tables  11-11  and  11-12.  The  survey  data 
are  also  presented  by  occupation  in 
Tables  11-13  and  11-14.  All  the  readings 
are  in  time-weighted  8-hour  averages. 

Tables  11-9  and  11-10  display  samples 
which  present  readings  exceeding  the 
permissible  exposure  limit,  a  TWAg  of 
90  dBA. 

Table  II-9  shows  noise  dose  trends  in 
metal  and  nonmetal  mines  based  on 
over  232,500  full-shift  samples  collected 
by  MSHA  from  1974  through  1995  using 
personal  noise  dosimeters. 


Table  11-9.— Metal  and  hJONMETAL 
Noise  Dose  Trends  1974  to  19950 


Number 

Number 
of  sam- 

Percent 
of  sam- 

Year 

of  sam- 
ples 

ples>  90 

ples>90 

dBA 

dBA 

1974  ...... 

363 

139 

38.3 

1975  

3.826 

1.661 

43.4 

1976  

9,164 

3,725 

40.6 

1977  

13,485 

5,047 

37.4 

1978  ...„. 

17,326 

6,415 

37.0 

1979  

21,176 

7,638 

36.1 

1980  ....„ 

15.185 

5.203 

34.3 

1981  

11.278 

3,651 

.       32.4 

1982  

3.206 

876 

27.3 

1983  

7,628 

2,188 

28.7 

1984  

8.525 

2,311 

27.1 

1985  

8.040 

2,094 

26.0 

1986  

9,213 

2,402 

26.1 

1987  

10,145 

2,818 

27.8 

1988  

10.514 

2,417 

23.0 

1989  

10.279 

2,208 

21.5 

1990  

13.067 

2,721 

20.8 

1991  

14.936 

2,947 

19.7 

1992  

14.622 

2,809 

19.2 

1993  

14,566 

2,529 

17.4 

1994  

15,979 

2,627 

16.4 

1995  

13,865 

1,989 

14.4 

•Data  from  US80M'  MIDAS  data  base. 


Table  II-IO  below  presents  noise  dose 
trends  in  coal  mines  based  on  75,691 
full-shift  samples  collected  by  MSHA 
from  1986  through  1995  using  personal 
noise  dosimeters.  MSHA  actually  began 
routine  sampling  in  coal  mines  in  1978; 
however,  its  data  base  did  not  begin 
until  1986. 

Table  11-10.— Coal  Mine  Noise 
Dose  Trends.  Fiscal  Years  1986 
TO  1995 


Fiscai 

I^umber 

of  sam- 

pias 

Number 
of  sam- 

Percent 
of  sam- 

year 

ples  >90 
dBA 

ples  >90 
dBA 

1986  

2.037 

593 

29.1 

1987  

12,774 

3.314 

25.9 

1968  

11,888 

2.702 

22.7 

1989  

11,036 

2,313 

21.0 

1990  

10,861 

2.388 

22.0 

1991   

6,898 

1.635 

23.7 

1992  

6,636 

1,660 

25.0 

1993  

7,223 

1.908 

26.4 

1994  

6,339 

1,656 

26.1 

1995  

5,407 

1.219 

22.5 

The  inspection  data  for  the  two  sectors  have  also  been  graphed  in  charts  E-9  and  11-10  for  years  in  which  MSHA 
collected  data  for  both  sectors. 

As  illustrated  by  the  charts,  the  metal  and  nonmetal  sector  shows  a  gradual,  but  consistent,  downward  trend  in 
the  percent  of  samples  exceeding  the  current  PEL.  However,  there  was  no  such  clear  trend  for  coal  mines  during 
the  same  time  period.  (It  should  be  noted  that  while  the  data  points  on  these  3-D  graphs  come  from  the  last  column 
of  the  tables,  the  shading  may  make  them  seem  somewhat  lower  than  they  are  in  fact.) 
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Chart  11-9.  U.S.  M/NM  Industry  Noise  Dose  Trend 

Inspector  SampJes  — 1986-1995  r 
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Chart  n-10.  U.S.  Coal  Industry  Noise  Dose  Trend 

Inspector  Sannples  — 1986-1995 
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There  are  several  factors  which  must 
be  considered  when  drawing  any 
conclusions  from  the  data.  MS(^ 
sampling  may  be  biased  towards  noisier 
mines  and  occupations.  Additionally, 
when  an  overexposure  is  found  during 
an  initial  survey,  the  data  base  includes 
both  the  initial  overexposure  and  the 
results  of  any  resampling  to  determine 
compliance  after  the  mine  operator  has 
utilized  engineering  and/or 
administrative  controls.  While  these 
biases  may  tend  to  oHiset  each  other, 
their  specific  impact  cannot  be 
quantified.  These  factore  should, 
however,  impact  both  sectors  roughly 
equally. 

Dual  Survey  Data 

MSHA  has  concluded  that  the 
information  contained  in  Tables  II-9 
and  D-IO  understates  the  actual  noise 
exposures  in  the  industry  because  the 
information  was  collecteid  using  a  90 


dBA  threshold  level,  i.e.  sound  levels  of 
less  than  90  dBA  are  not  integrated  into 
the  results.  As  discussed  later  in  part  m 
of  the  preamble,  in  connection  with 
proposed  §62. 120(a),  MSHA  is 
proposing  to  change  the  threshold  level 
to  integrate  sound  levels  of  between  80 
dBA  and  130  dBA  because  MSHA  has 
concluded  that  this  is  warranted  by  the 
weight  of  scientific  evidence.  Integrating 
the  sound  levels  between  80  dBA  and 
90  dBA  into  the  noise  exposure  will 
generally  increase  the  measured  noise 
dose.  The  greater  the  amount  of  noise 
between  80  dBA  and  90  dBA  the  greater 
the  impact  wi  the  measured  noise  dose. 

Accordingly,  MSHA  conducted  a 
special  survey  to  compare  noise 
exposures  at  different  threshold  levels. 
The  survey,  referred  to  hereinafter  as  the 
"dual-threshold"  survey,  involved  the 
collection  of  personal  noise  dosimeter 
data  by  MSHA  inspectors  in  coal  mines 
and  metal  and  nonmetal  mines.  Each 


sample  was  collected  using  a  personal    . 
noise  dosimeter  with  the  capability  of  ' 
simultaneously  collecting  data  at  both  a 
90  dBA  threshold  and  an  80  dBA 
threshold.  All  other  dosimeter  settings 
were  the  same  as  those  used  during 
normal  compliance  inspections  (the  90 
dB  criterion  level,  5-dB  exchange  rate, 
and  A-weighting  system  which  are  not 
now  being  proposed  by  MSHA  for 
change).  The  noise  doses  were 
mathematically  converted  to  the 
appropriate  TWAg  using  different 
criterion  levels  and  threshold  values. 
Tables  D-ll  and  11-12  display  the 
dual-threshold  data:  respectively  in 
metal  and  nonmetal  mines,  and  in  coal 
mines.  Table  U-ll  specifically  shows 
the  dual-threshold  diata  collected  for 
metal  and  nonmetal  mines  Erom  March 
1991  through  December  1994  using 
personal  noise  dosimeters.  This  data 
consisted  of  more  than  42,000  full-shift 
samples. 


Table  IJ-1  1.— M/NM  Dual  Threshold  Samples  at  or  Exceeding  Specfied  TWAg  Sound  Levels  from  March 

1991  Through  December  1994 


- 

90  dBA  thresholds 

80  dBA  threshold 

TWA.  Sound  Level  On  dBA) 

Number  of 
samples 

Percent  of 
samples 

Number  of 
samples 

Percent  of 
samples 

90  . — _ 

86 _ ...: ..»   

7.360 

17.4 

11,150 
28,250 

26.5 
66.9 

^".. 


Nete:  Two  of  the  boxes  in  the  table  do  not 
contain  entries.  This  is  to  avoid  the  potential 
for  making  an  inappropriate  comparison  of 
values.  Direct  comparison  of  TWA«  values 
determined  with  diSerent  thresholds  is  not 
appropriate  if  the  TWA«  is  less  than  one  of 
the  thresholds.  An  example  may  help  to 
illustrate  the  point.  A  miner  ex{>osed  to  a 
constant  sound  field  of  85  dBA  for  8  hours 
would  be  determined  to  have  a  noise  dose  of 
0%,  or  a  TWAg  of  0  dBA,  if  a  90  dBA 
threshold  is  used:  none  of  the  sound  would 
be  counted  in  the  computation.  If  the 
exposiue  was  measured  using  an  80  dBA 
threshold,  the  dose  would  be  50%.  or  a 
TWA«  of  85  dBA.  Contrasting  the  measures 
taken  with  the  two  thresholds  would  be 
inappropriate  in  such  a  case. 


As  indicated  in  Table  Il-llt  17.4%  of 
all  samples  collected  by  MSHA  in  metal 
and  nonmetal  mines  during  the 
specified  time  period  equaled  or 
exceeded  a  TWAs  of  90  dBA  using  a  90 
dBA  threshold — slightly  less  than  the 
results  of  inspector  sampling  in  Table 
0—9.  In  these  instances,  engineering 
and/or  administrative  controls  were 
required  to  be  implemented  in  the  metal 
or  nonmetal  mines  to  reduce  sound 
levels  to  the  PEL:  a  requirement  that 
would  be  retained  under  the  proposed 
rule.  When  sound  levels  between  80 
dBA  and  90  dBA  are  taken  into  account, 
however,  26.4%  of  the  readings 


indicated  non-compliance.  Thus, 
changing  the  threshold  to  properly 
reflect  harmful  sound  levels  indicates 
harmful  noise  exposures  in  this  industry 
are  more  significant  than  revealed  by 
the  inspection  data  in  Table  D-Q. 
Furthermore,  67%  of  the  samples  in 
metal  and  nonmetal  mines  exceeded  a 
TWAg  of  85  dBA  using  an  80  dBA 
threshold. 

MSHA  dual-threshold  sampling  data 
for  coal  mines  is  presented  in  Table  D- 
12.  This  data  consists  of  over  4,200  full- 
shift  samples  collected  from  March  1991 
through  December  1995  using  personal 
noise  dosimeters. 


Table  It-12.— MSHA  Coal  Dual  Threshold  Samples  at  or  Exceeding  Specified  TWAg  Sound  Levels  from 

March  1991  Through  December  1995 


90  dBA  threshold 

80  dBA  threshold 

TWA.  Sound  Level(in  dBA) 

Number  o( 
samples 

Percent  o( 
samples 

Number  o( 
samples 

Percent  of 
samples 

90 „. 

86 

1.075 

25.3 

1,510 
3,268 

35.6 
76.9 

As  indicated  in  Table  0-12,  25.3%  of 
all  samples  collected  by  MSIiA  in  coal 
mines  during  the  specified  time  period 


equaled  or  exceeded  a  TWAg  of  90  dBA 
using  a  90  dBA  threshold.  This 
percentage  increases  to  35.6%  when  an 


80  dBA  threshold  is  used.  Furthermore, 
using  an  80  dBA  threshold,  almost  77% 
of  the  survey  samples  from  the  coal 
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industry  showed  noise  exposures 
equaling  or  exceeding  85  dBA. 

Tables  11-13  and  11-14  present  some^ 
of  the  MSHA  dual-threshold  sampling 
data  by  occupation  for  the  most 
firequently  sampled  occupations  in 


metal  and  nonmetal  mines  and  coal 
mines,  respectively.  A  note  of  caution: 
the  only  data  presented  in  these  tablQB 
is  90  threshold  data  at  a  TWA«  of  90, 
and  80  threshold  data  at  a  TWAs  of  85. 
Accordingly,  the  columns  should  not  be 


compared.  Perhaps  the  best  way  to  think 
of  this  presentation  is  as  two 
independent  analyses  at  how  the 
exposure  levels  of  various  job  categories 
compare  with  each  other. 


Table  11-13.— Percentage  of  MSHA  M/NM  Sampi^s'  by  Selected  Occupation,  Exceeding  Specified  TWA* 

"•\'  Sound  Levels 


Occupation 


ii- 


Number  of 
samples 


90  dBA 
mreshoU 


Percent  d 

sainptes> 

90  dBA 


80  dBA 
Ttireshold 


Percent  of 

sampte8> 

85  dtM 


67:7 
73.7 
65.1 
86.2 
65.0 
59.7 
78.7 
71.3 
57.6 
60.6 
43.9 
32.2 
66.7 
82.5 
52.6 
56.5 
83.1 
89.0 


Front-end-loadsr  operator  — 

Truck  driver  — 

Crusher  operator 

Bulidozer  operator 

Baqjw 

Sizing/washing  plant  operator 
Dredge/barge  attendant 

Ctean-up  person ^^^^^ 

Dry  screen  operator  

Utility  worker — . ~.... 

Supervisors/administrators 

Laborer 

Dragline  operator .. -. .... 

Backtwe  operator 

Dryer/kiln  operator 

Rotary  drill  operator  (electric/hydraulic) 
Rotary  drill  operator  (pneumatk;)  


12,812 

6,216 

5,367 

1,440 

1,308 

1,246 

1,124 

927 

871 

846 

761 

730 

642 

583 

546 

517 

543 

489 


12.9 
13.1 
19.9 
50.7 
10.2 
13.2 
27.2 
19.3 
11.7 
12.4 
3.8 
9.0 
17.1 
34.0 
8.4 
10.5 
39.6 
64.4 


•These  occupations  comprise  atwut  87  percent  of  the  42.20ir  MSHA  dUaMhreshokj  samples  collected  in  metal  and  nonmetal  mines  from 
March  1991  throuj^  December  1994.  AM  samples  were  collected  using  a  personal  noise  dosimeter  over  a  miner's  full-shifL 

Table  11-14.— Percentage  of  MSHA  CJoal  Samples  by  Occupation.  Exceeding  Specired  TWAg  Sound  Levels' 


Occupatkx) 


w-.f.. 


Continuous  miner  helper 

Continuous  miner  operator  .„ 
Roof  bolter  operator  (single) 
Roof  tx>lter  operator  (tw4n)  .^ 

shuttle  car  operator  

Scoop  car  operator 

Cutting  machine  operator  — 

Headgate  operator  ._... 

Longwall  operator 

Jack  setter  (tongwal)  .. 

Cleaning  plant  operator 

BuHdozer  operator — 

Front-end-loader  operator  .„. 

Highwai  drff  operator 

Refusa/backfl  truck  driver ._ 
Coal  truck  driver 


90  dBA 

80  dBA 

threshoM 

threshoW 

Number  of 

samples 

Percent  of 

Percent  of 

samples  > 

samples  > 

90  dBA 

85  dBA 

68 

33.8 

8&2 

262 

49.6 

96.2 

234 

21.8 

86.5 

92 

31.5 

98.9 

260 

13.5 

78.5 

94 

18.1 

74.5 

22 

36.4 

63.6 

20 

4ao 

100.0 

34 

70j6 

100.0 

25 

32.0 

68.0 

107 

36.4 

77.6 

225 

48.9 

94.2 

244 

16.0 

76.6 

83 

21.7 

77.1 

162 

13.« 

78.4 

28 

17.9 

64.3 

■Above  sampled  occupations  comprise  dbout  71.0%  of  the  4,247  MSHA  dual  threshoU  sarrwles  coHacted  in  coal  mines  from  March  1991  tQ 
December  19%.  Al  samptes  were  collected  using  a  personat  noise  dosimeter  over  a  miner's  funshift. 


i--^^. 


As  shown  iit  these  tables,  the     -~-  ^   ' 
percentage  of  miners  exceeding  the 
specified  sound  levels  varied  greatly 
according  to  occupation.  For  example. 
Table  11-13  shows  that  only  8.4%  of  the 
backhoe  operators  in  metal  and 


nonmetal  mjnes  had  noise  exposures 
exceeding  a  TWAg  of  90  dBA  using  a  90 
dBA  threshold,  while  64.4%  of  the 
pneumatic  rotary  drill  operators  had 
similar  exposures.  When  reviewing  the 
same  two  occupations,  52.6%  of  the 


backhoe  operators  and  89.0%  of  the  ^'  "•' 
pneumatic  rotary  drill  operators  would 
have  noise  exposures  exceeding  a  TWA* 
of  85  dBA  using  an  80  dBA  threshold. 
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Conclusion:  Miners  at  Significant  Risk 
of  Material  Impairment 

MSHA  has  prepared  an  exposure 
proHle  of  miners  based  on  the  data 
presented  in  this  part;  the  methodology 
is  summarized  in  the  following 
paragraphs  and  described  in  detail  in 
the  Agency's  preliminary  RIA.  Baaed  on 
this  profile,  MSHA  has  concluded  that 
despite  many  years  under  existing 
standards,  noise  exposures  in  all  sectors 
of  mining  continue  to  pose  a  significant 
risk  of  material  impairment  to  miners 
over  a  working  lifetime. 

Specifically,  MSHA  estimates  that 
15%  of  coal  miners  will  incur  a  material 
impairment  of  hearing  under  present 
exposure  conditions,  or  18,947  coal 
miners.  The  figures  are  13%  of  metal 
and  non-metal  miners  (26,977  metal  and 
nonmetal  miners)  and  14%  of  miners  as 
a  group  (45,924  miners).  (The  figures 
include  contract  miners  but  exclude 
certain  office  workers.) 

To  derive  this  information,  MSHA 
began  with  the  80  dBA  exposure  data 


discussed  in  the  prior  section.  The 
sampling  data  were  sorted  by  exposure 
rangp:  e.g.,  samples  with  a  T^VAg  of 
between  80-84.9  dBA,  those  between 
85-89.9  dBA,  those  between  90-94.9  . 
dBA,  and  so  on. 

The  sampUng  data  were  then  adjusted 
by  subtracting  5  dBA  from  the  exposure 
readings  for  all  samples  that  had  a 
TWAs  of  90  dBA  at  the  90  threshold. 
These  are  the  samples  that  would  be 
above  the  currant  f^L.  MSHA  assumed 
that  mine  operators  currently  issue  ^ 
personal  HPDs  to  miners  exposed  at  or 
above  the  PEL,  that  miners  are  using  the 
HPDs,  and  that  such  protection  reduces 
the  miner's  equivalent  TWA*  noise 
exposure  by  about  5  dBA.  (There  is  an 
extended  discussion  in  part  III  of  this 
preamble  sibout  hearing  protector 
effiactiveness,  and  appropriate 
references,  that  shed  further  light  on 
these  assumptions.) 

Then  the  percentage  of  adjusted 
samples  within  each  range  was 
multiplied  by  MSHA's  estimates  of  the 
total  numbnr  of  mine  employees.  Those 


estimates  are  based  on  information 
gathered  by  the  former  USBOM  (and  are 
presented  in  part  IV  of  this  preamble  as 
part  of  the  Agency's  industry  profile). 

Finally,  to  establish  the  number  of 
minere  expected  to  incur  a  material 
impairment  of  hearing,  the  Agency 
multiplied  the  number  of  miners  in  each 
exposure  range  by  the  risk  of 
impairment  of  exposure  at  that  range  for 
a  lifetime.  For  this  purpose,  the  Agency 
used  the  1972  NIOSH  risk  estimates 
discussed  earlier  in  this  part.  (The 
Agency  is  aware  that  NIOSH  is  currently 
woridng  on  revising  its  estimates  using 
a  different  model  and  taking  hearing 
loss  at  an  additional  frequency  into 
account;  but  until  such  an  approach  is 
peer  reviewed,  MSHA  has  concluded  it 
should  rely  upon  the  1972  estimates.)  '' ' 

Based  on  these  assumptions,  Table  Il- 
ls presents  MSHA's  profile  of  the 
projected  number  of  miners  currently  at 
significant  risk  of  developing  a  material 
impairment  of  NIHL  under  existing 
exposure  conditions. 


Table  11-15.— PnoJECTED  Number  of  Miners  Ukely  To  Incur  NIHL  Impairment  under  Existing  Standards  and 

Exposure  Conditions 


- 

<80 

80-84.9 

85-89.9 

90-94.9 

95-99.9 

100-104.99 

S105 

Tatar 

Coal  ^.. 

M/NM  „.. 

0 
0 

589 
1.??S 

11,966 
16,910 

*622 
7.580 

643 
1.190 

111 
62 

16 
JO 

18.947 
26.977 

Toirt*  

0 

1,825 

28366 

13,201 

1,833 

173 

26 

45.924 

*  hidudes  coolfactoT  emptoyees.  Does  not  inciude  office  workers.  Oiscrepandes  are  due  to  rounding.. 


When  MSHA  promulgated  noise 
standards  in  1971  for  underground  coal 
mines,  in  1972  for  surface  coal  mines, 
and  in  1974  for  metal  and  nonmetal 
mines,  compliance  with  the 
requirements  was  thought  to  be 
adequate  to  prevent  the  occurrence  of 
NIHL  in  the  mining  industry.  Since  that 
time,  however,  there  have  been 
numerous  awards  of  compensation  for 
hearing  loss  among  miners. 

Moreover,  MSHA's  requirements  are 
dated  in  light  of  the  Agency's 
experience,  that  of  other  domestic  and 
foreign  regulatory  agencies,  and  the 
recommendations  of  experts  on  what  it 
takes  to  have  an  effective  prevention 
program.  NIOSH,  for  example,  currently 
recommends  a  comprehensive  program 
which  includes  the  institution  of  an 
HCP  to  prevent  NIHL;  MSHA's  current 
standards  do  not  include  such 
grotection. 

In  light  of  current  scientific  evidence 
demonstrating  that  NIHL  constitutes  a 
serious  hazard,  the  evidence  of 
continuing  harm  to  miners,  and  the  Eact 
that  MSHA  standard.s  no  longer  reflect 
experience  and  expert  advice,  MSHA 


has  concluded  that  there  is  a  need  to 
replace  its  existing  noise  standards  tvith 
new  standards  that  would  provide 
additional  protection  to  miners.  Section 
101(a)(6)(A)  of  the  Federal  Mine  Safety 
and  Health  Act  of  1977  (Mine  Act), 
states  that  MSHA's  promulgation  of 
health  standards  must: 

*  *  *  [Aldequately  assure  on  the  basis  of 
the  best  available  evidence  that  no  miner  will 
suffer  material  Impairment  of  health  or 
functional  capacity  even  if  such  miner  has 
regular  exposure  to  the  hazards  dealt  with  by 
such  standard  for  the  period  of  his  working 
life. 

Significant  NIHL  clearly  is  the  type  of 
material  impairment  of  health,  which 
Congress  has  directed  the  Secretary  of 
Labor  (Secretary)  to  prevent.  MSHA  has 
concluded  that  the  new  requirecaents  in 
this  [voposal  are  necessary  to  prevent 
large  numbers  of  miners  from  suffering 
material  impairment  of  health  resuhing 
from  exfwsure  to  noise.  Compliance  will 
reduce  NIHL  among  miners  and  the.  - ,  ;;j 
costs  associated  therewith. 

Based  on  these  studies  and  MSHA's 
own  calculations  and  analysis  presented 
above,  the  Agency  has  concluded  that 


regulatory  action  is  necessary  to  address 
the  continued  excess  risk  of  NIHL 
resulting  from  mining  employment 

m.  Discussion  of  Proposed  Rule 

Summary 

This  part  of  the  Supplementary 
Information  reviews  the  provisions  of 
the  proposed  rule,  along  with  the 
information,  comments  and  alternatives 
considered  by  MSHA  in  developing 
each  feature  of  the  proposal. 

While  the  Agency  is  seeking  to 
present  a  complete  picture  of  the  basis 
for  its  preliminary  decisions,  so  as  to 
facilitate  comment,  space  considerations 
preclude  a  full  presentation  of  all  of  ^e 
sources  reviewed  by  the  Agency.  Part  V 
is  a  complete  reference  list  of  those 
sources.  Among  other  things,  part  V 
contains  a  list  of  publications  by  the 
former  USBOM  that  were  reviewed  by 
the  Agency.  Many  of  these  describe 
methods  for  controlling  noise  for 
particular  types  of  mining  equipment  or 
facilities,  and  thus  supplement  the 
discussion  in  this  part  about  feasible 
engineering  controls.  All  constitute  part 
of  the  Agency's  rulemaking  record. 
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In  addition  to  the  materials  cited  in 
part  V,  the  Agency  researched  the  noise 
regulatory  codes  of  a  number  of  other 
jurisdictions — including  those  of  the 
military  and  of  other  countries.  While 
these  codes  are  noted  in  this  part  in  a 
few  summary  tables,  and  discussed  In 
connection  with  certain  key 
requirements  being  proposed  by  the 
Agency,  the  Agency  has  determined 
there  is  no  need  to  elucidate  their 
requirements  in  each  and  every  section 
of  this  fwrt.  Nevertheless,  these  codes 
also  constitute  part  of  the  Agency's 
rulemaking  record.  '>  ,:»  .:-h" 

Section  62.100  ■  Purpose  and  Scope; 
Effective  Date 

Purpose 

The  purpose  of  the  standards  in 
proposed  part  62  is  the  prevention  of 
occupational  noise-induced  hearing  less 
among  miners.  It  is  important  to  clmrly 
state  the  purpBse  of  the  regulations:  to 
clarify  it  to  the  regulated  public  and 
Agency  personnel,  and  so  that  the 
eflbctiveness  of  the  regulations  over 
time  can  be  measured  consistent  with 
principles  under  the  Government 
Performance  Results  Act. 

Scope 

Part  62  would  set  forth  health 
standards  for  all  coal,  metal  and 
nonmetal  mines,  both  surface  and 
underground,  subject  to  the  Federal 
Mine  Safety  and  Health  Act  of  1977. 
MSHA  currently  has  four  sets  of  noise 
standards:  for  surface  metal  and 
nonmetal  mines  (30  CFR  56.5050).  for 
undei;ground  metal  and  nonmetal  mines 
(30  CFR  57.5050),  for  underground  coal 
mines  (30  CFR  part  70,  subpart  F),  and 
for  surface  coal  mines  and  surface  work 
areas  of  underground  coal  mines  (30 
CFR  part  71,  subpart  I).  In  feet,  however, 
there  are  really  two  groups  of  standards: 
those  applicable  to  coal  mines  and  those 
applicable  to  metal  and  nonmetal 
mines.  This  is  because  the  surfeoe  and 
underground  standards  for  noise  in 
metal  and  nonmetal  mines  are  identical; 
the  same  is  true  of  the  surfeoe  and 
underground  standards  for  noise  in  coal 
mines.  The  diffiarences  between  the 
standards  applicable  in  the  coal 
industry  and  in  other  mining  industries 
are  discussed  in  detail  in  the  following 


'art  62  would  establish  a  single, 
uniform  noise  standard  applicable  to  all 
mines.  This  approach  is  ravored  by 
many.  Those  who  responded  to  ^SHA's 
ANPRM  generally  agieed  that 
consolidation  and  simplification  of 
multiple  st^dards  into  one  may  help  to 
fecilitate  understanding  of,  and  thus 
compliance  with,  regulatory 
requirements.  Such  ah  approach  is  also 


traditional  with  noise:  OSHA's 
standards  apply  anifbrmly  to  hundreds 
of  industries. 

The  proposed  standard  isnot 
identical  to  the  existing  coal  standard 
nor  to  the  existing  metal  and  nonmetal 
standard.  Nor  is  the  proposal  identical 
to  the  noise  standard  which  has  been 
applicable  to  most  other  industries  since 
1983  pursuant  toihe  Occupational 
Safety  and  Health  Act  (29  CFR  1910.95). 
Conditions  in  the  mining  industry, 
experience  with  the  current  standards, 
MSHA's  review  of  the  latest  scientific 
information,  the  conunents  submitted  in 
response  to  the  ANPRM.  and  the 
requiremmts  of  the  Mine  Safety  and 
Health  Act  have  led  the  Agency  to 
propose  a  standard  that  is  unique  in 
some  respects.  Nevertheless,  many  key 
{aatures  in  the  proposal  are  identical  to 
fiaattues  in  one  or  more  of  the  existing 
noise  standards. 

Several  charts  comparing  the  fisatures 
of  the  proposed  standard  to  the  features 
of  existing  MSHA  and  OSHA  noise 
standards  are  included  in  the  "(^estion 
and  Answers"  in  part  I  of  the 
Supplementary  Information 
accompanying  this  notice. 

Effective  Date 

MSHA  recognizes  that  successful 
implementation  of  these  new  and 
uniform  health  rules  will  require  new 
training  of  MSHA  personnel  and 
guidance  to  employees  and  mine 
operators,  particularly  small  mine 
operators.  Accordingly  the  Agency  is 
proposing  that  the  new  standiards  take 
effect  one  year  after  the  date  of 
publication  of  the  final  nUe.  An 
alternative  would  be  to  phase  in  the 
new  requiranents.  The  Agency  believes 
some  could  be  phased  in  quickly,  but 
wants  to  avoid  confusion.  The  Agency 
requests  comment  on  whether  a  phased- 
in  approach  is  appropriate  and  how  it 
might  most  effectively  be  designed. 

Section  62.110    Definitions 

The  proposal  would  include  some 
definitions  to  facilitate  understanding. 

The  definitions  include  some 
technical  terms  universally  used  in 
noise  measurement,  e.^.,  criterion  level. 

The  definitions  also  include  some      " ' 
terms  used  in  the  mining  industry  in  a 
way  that  differs  from  usage  in  other 
contexts,  e.g.,  usage  under  the  OSHA 
standard.  C^e  example  is  the  term 
"hearing  conservation  program"  or  ~ 
"HCF."  Under  the  proposal, 
requirements  for  hearing  protectors  and 
training  are  not  always  linked  to 
audiometric  testing  results  as  they  are 
under  the  OSHA  standard.  To  avoid 
confusion,  the  proposal  defmes  a 
hearing  conservaticm  program  as  a' 


generic  reference  to  those  sections  ofthe 
proposal  that  set  forth  the  requirements 
for  an  audiometric  testing  program. 
Another  example  is  the  definition  of 
"qualified  technician". 

The  definitiqns  also  include  some 
terms  which  are  non-standaid,  In 
particular,  the  Agency  is  proposing  to 
use  the  term  "supplemental  baseline 
audiogram"  instead  ofthe  more 
commonly  used  "revised  audiogram"; 
MSHA  believes  its  terminology  will 
make  it  easier  for  the  mining  industry  to 
understand  the  requirements  of  the 
proposal. 

Tne  discussion  which  immediately 
follows  summarizes  the  salient  features 
of  the  definitions.  A  more  detailed 
discussion  ofthe  definitions  is 
contained  in  those  sections  of  the 
preamble  which  review  the  context  in 
which  each  definition  is  to  be  used. 

Access 

Access  is  the  ri^t  toexamine  and 
copy  records.  This  is  consistent  with  the 
use  of  this  term  in  several  of  MSHA's 
and  OSHA's  existing  health  standards. . 

Audiologist 

A  profsssional,  specializing  in  the 
study  and  rehabilitation  of  hearing,  who 
is  certified  by  the  American  Speecb- 
Language-Hearing  Association  or 
licensed  by  a  state  board  of  examiners. 
MSHA  has  included  this  definition 
primarily  to  indicate  whidi 
organizations  certify  or  license 
audlologists.  MSHA  has  decided  that  all 
practicing  audlologists  should  be  either 
licensed  or  certified  by  one  or  both  of 
the  above  organizations.  This  term  is 
considered  in  the  section  of  this 
preamble  that  discusses  proposed 
§  62.140  Audiometric  testing  pmgfxun. 

Baseline  Audiogram 

The  audiogram  against  which  future 
audiograms  are  usually  compared.  By 
comparing  an  annual  audiogram  to  the 
baseline  audiogram  the  progression  of 
noise-induced  bearing  loss  can  be 
determined.  This  term  is  considered  in 
the  section  of  this  preamble  that 
discusses  proposed  §62.140, 
Audiometric  testing  prog/ram. 

Criterion  Lev^ 

This  refers  to'  the  sound  level  which 
if  applied  for  8  hours  results  in  a  dose 
of  100%  of  that  permitted  by  the 
standard;  Under  proposed  §  62.1 20(e), 
the  criterion  level  would  be  a  sound 
level  of  90  dBA.  If  applied  for  8  hours, 
this  sound  level  would  result  in  a  does 
of  100%  ofthe  permissible  exposure 
limit  (PEL),  established  by -proposed- ' 
§  62.120(c)  as  an  8-hour-time-weighted 
averse  of  90  dBA.  The  PEL  and  the 
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criterion  level  are  not  the  same  thing. 
While  the  PEL  is  a  sound  level  of  90 
dBA  for  8  hours,  it  is  also  a  sound  level 
of  95  dBA  for  4  hours;  the  criterion  level 
is  always  a  constant,  derived  from  what 
the  PEL  is  at  8  hours  of  exposure. 

Decibel  (dB) 

Unit  of  measurement  of  sound. 
Decibel  is  used  to  describe 
environmental/occupational  sounds  and 
hearing  acuity. 

Decibel.  A-weighted  (dBA) 

Sound  levels  measured  using  the  A- 
weighting  network.  There  are  several 
frequency  response  networks  which 
have  been  developed,  as  noted  in  the 
section  of  the  preamble  discussing 
proposed  §62. 120(a).  A-weighting  refers 
to  the  frequency  response  network 
closely  corresponding  to  the  frequency 
response  of  the  human  ear.  This 
network  attenuates  sound  energy  in  the 
up()er  and  lower  frequencies  (<1000  and 
>500Q  Hz)  and  slightly  ampliBes  those 
frequencies  between  1000  and  5000  Hz. 
The  characteristics  of  the  A-weighting 
network  are  found  in  ANSI  Si. 25-1991, 
"Specification  for  Personal  Noise 
Dosimeters". 

Designated  Representative 

A  designated  representative  is  an 
individual  or  organization  to  whom  a 
miner  gives  written  authorization  to 
exercise  a  right  of  access  to  records, 
pursuant  to  proposed  §62.200. 

Exchange  Rate 

The  amount  of  increase  or  decrease  in 
sound  level  which  would  reqiiire 
halving  or  doubling  the  allowable 
exposure  time  to  maintain  the  same 
noise  dose,  bi  this  proposal,  a  5-dBA 
increase  in  the  sound  level  would 
correspond  to  a  halving  of  the  allowable 
exposure  time.  Exchange  rate  is 
discussed  in  detail  in  the  section  of  this 
preamble  discussing  proposed  §62.120 
Noise  exposure  levels. 

Hearing  Conservation  Program  (HCP) 

An  HCP  is  designed  to  detect  early 
changes  in  a  miner's  hearing  acuity  so 
that  corrective  action  can  be  instituted 
to  minimize  futiire  hearing  loss.  In 
general  parlance,  an  HCP  is  a  system  of 
audiological  examinations  that  provide 
guidance  for  the  use  of  hearing 
protectors,  other  controls,  and  training. 
In  the  proposed  rule,  however,  hearing 
protector  use  and  training  linked  to 
audiological  examinations  are  only  a 
limited  subset  of  the  hearing  protector 
and  training  requirements.  Accordingly, 
to  avoid  confusion,  the  term  "hearing 
conservation  program"  in  the  projxwed 
rule  is  defined  as  a  generic  reference  to 


the  requirements  of  §§  62.140  through 
62.190  of  pert  62,  the  requirements 
dealing  with  audiological  examinations 
and  the  corrective  actions  hnked 
thereto.  --.■.    ,.-^.       ^a- 

Hearing  Protector 

The  purpose  of  this  deHnition  is  to 
clarify  that  not  all  devices  or  materials 
inserted  in  or  that  cover  the  ear  to 
reduce  the  noise  exposure  can  qualify  as 
a  hearing  protector.  For  example,  MSHA 
does  not  consider  a  hearing  aid  as  «     ,  • 
hearing  protector.  .•  •  "  '\ 

A  hearing  protector  must  meet  two 
requirements.  First,  to  be  a  hearing 
protector  a  device  must  be  sold  wholly 
or  in  part  on  the  basis  of  its  ability  to 
reduce  the  level  of  sound  entering  the 
ear.  Thus,  cotton  would  not  be  an 
acceptable  hearing  protector.  Second, 
the  device  must  have  a  scientifically 
accepted  indicator  of  noise  reduction 
value. 

MSHA's  definition  encompasses  that 
used  in  the  Environmental  Protection 
Agency's  (EPA)  labeling  standards  for 
hearing  protectors  (40  CFR 
§  211.203(m)).  The  EPA  defines  a 
hearing  protector  as: 

*   *   *  any  device  or  material,  capable  of 
being  worn  oa  the  head  or  in  the  ear  canal, 
that  is  sold  wholly  or  in  part  on  the  basis  of 
its  ability  to  reduce  the  level  of  sound 
entering  the  ear.  This  includes  devices  of    ' ' 
which  hearing  protection  may  not  be  the 
primary  function,  but  which  are  nonetheless 
sold  partially  as  providing  hearing  protection 
to  the  user. 

EPA  requires  that  all  hearing  protector 
manufacturers  include  labeling 
information  with  their  products  that 
indicate  their  Noise  Reduction  Rating   -^ 
(NRR).  Thus,  if  a  hearing  protector  has  ,- 
such  a  label,  the  mine  operator  can  be   '- 
confident  that  it  meets  MSHA's 
definition  of  a  hearing  protector.  As 
noted  in  the  discussions  of  proposed 
§  62.120(a),  MSHA  does  not  believe  the 
NRR  ratings  are  meaningful  in 
workplace  situations;  moreover,  other 
organizations  have  recommended  that 
the  EPA  reconsider  the  rating  system  it 
uses.  MSHA  is  therefore  not  proposing 
to  delimit  the  j:ange  of  hearing 
protectors  that  may  be  offered  to  only 
those  with  an  NRR  as  such;  rather,  any 
scientifically  accepted  indicator  of  noise 
reduction  value  will  be  acceptable 
evidence  of  the  product's  purpose. 

The  Agency  is  interested  in  comments 
on  this  (fefinition.         j..  r--. 


Hertz  (Hz) 

A  unit  of  measurement  of  frequency, 
numerically  equal  to  cycles  per  second. 
The  range  of  audible  frequencies  is  20 
to  20,0QP  Hz. 


Medical  Pathology 

A  condition  or  disease  affecting  the 
ear.  The  term  is  used  in  the  proposed 
rule  in  contexts  which  do  not  require 
actual  diagnosis  and  treatment;  see 
specifically  the  discussion  of  proposed 
§§62.125  and  62.170.  Medical 
conditions  of  this  type  should . 
ultimately  be  diagnosed' and  treated  by 
a  physician  specialist,  e.g.,  an 
otolaryngologist. 

Qualified  Technician 

A  technician  who  has  been  certified 
by  the  Council  for  Accreditation  in 
Occupational  Hearing  Conservation 
(CAOHC)  or  by  another  recognized 
organization  offering  similar 
certification.  MSHA  has  decided  that 
requiring  a  technician  to  he  certified 
would  ensure  that  audiometric  tests  are 
administered  by  a  competent  person. 
The  definition  of  "qualified  technician" 
is  discussed  in  connection  with 
propcwed  §  62.140  Audiometric  testing 
program. 

Reportable  Hearing  Loss 

This  defines  the  extent  of  hearing  loss 
which  must  be  reported  to  MSHA  so  the 
Agency  can  intervene  to  prevent  further 
hearing  loss.  Such  reporting  is  already 
required  pursuant  to  30  CFR  part  50. 
This  definition  clarifies  how  the  ~ 
reqiiirements  of  30  CFR  part  50  apply  in 
the  case  of  noise. 

The  definition  in  the  prop>osed  rule 
would  require  that  hearing  loss  be 
calculated  by  subtracting  the  current 
hearing  levels  from  those  on  the 
baseline  audiogram  at  2000,  3000,  and   - 
4000  Hz:  when  the  permanent  bearing 
losses  at  each  frequency  are  averaged 
(added  up  and  divided  by  three),  the 
hearing  loss  must  be  reported  if  the 
average  loss  in  either  ear  has  increased 
by  25  dB.  In  making  this  calculation,  a 
supplemental  baseline  audiogram 
would  be  used  in  lieu  of  the  baseline 
audiogram  in  those  cases  in  which  the 
supplemental  audiogram  was  created 
because  of  a  significant  improvement  in 
hearing  acuity,  in  accordance  with  the 
provisions  of  proposed  §  62.140(d)(2). 

The  definition  of  reportable  hearing  ' 
loss  is  discussed  in  connection  with 
proposed  §  62.190,  Notification  of 
results;  reporting  requirements.  As 
discussed  therein,  the  Agency  is 
specifically  seeking  comment  on  two 
points:  (a)  an  appropriate  definition  of 
reportable  hearing  loss  in  those  cases  in 
which  operatora  lack  an  audiometric 
test  record;  and  (b)  the  nature  of  the 
hearing  loss  that  MSHA  should  capture 
tbrpugh  its  pari  50  reporting  system. 
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Sound  Level  (in  dBA)  '<^''  • 

The  sound  pressure  level  measured  in 
decibels  using  the  A-weighting  network 
and  exponential  time  averaging. 
Pursuant  to  proposed  §  62.120(a)(3)(iv), 
sound  pressure  levels  would  be 
measured  using  the  A-weighting 
network  and  the  slow-response  time 
constant.  Sound  consists  of  pressure 
changes  in  air  caused  by  vibrations. 
These  pressure  changes  produce  waves 
that  move  out  from  the  vibrating  source. 
The  sound  level  is  a  measure  of  the 
magnitude  of  these  pressure  changes 
and  is  generally  perceived  as  loudness. 

Standard  Threshold  Shift  (STS) 

This  defines  the  extent  of  hearing  loss 
which  requires  intervention  by  a  mine 
operator  pursuant  to  proposed  §  62.180. 

An  STS  is  a  measure  of  permanent 
change  for  the  worse — relative  to  a 
miner's  baseline  audiogram,  or  relative 
to  the  most  recent  supplemental    . . 
audiogram  where  one  has  been    . 
established  pursuant  to  proposed 
§  62.140(d).  The  definition  in  the      , 
proposed  rule  would  require  that 
hearing  loss  be  calculated  by  subtracting 
the  current  hearing  levels  firom  those 
measured  by  the  baseline  (or 
supplemental)  audiogram  at  2000,  3000, 
and  4000  Hz;  when  the  hearing  losses  at 
each  frequency  are  averaged  (added  up 
and  divided  by  three),  the  hearing  loss 
would  be  considered  an  STS  if  the 
average  loss  in  either  ear  has  reached  10 
dB. 

MSHA  discusses  this  definition  in 
detail  in  connection  with  proposed 
§62.160,  Evaluation  of  audiogram. 

By  contrast  with  an  STS,  a  temporary 
threshold  shift  (TTS)  is  a  temporary 
change  in  hearing  acuity,  which  corrects 
itself  after  sound  levels  are  decreased 
and  does  not  permanently  impair 
hearing.  The  latter  term  ts  used 
frequently  in  the  preamble,  but  is  not 
needed  in  the  proposed  rule. 

Supplemental  Baseline  Audiogram 

This  is  an  annual  audiogram  used  in 
certain  specific  cases  in  lieu  of  the 
baseline  audiogram  to  measure 
reportable  hearing  loss  or  standard 
threshold  shift.  Some  professionals 
prefer  the  term  "revised"  baseline 
audiogram;  in  this  proposal, 
"supplemental"  is  used  to  ensure  mine 
operators  are  clear  that  the  integrity  of 
the  original  "baseline"  audiogram  must 
be  preserved. 

A  supplemental  baseline  audiogram  is 
established  under  the  circumstances  set 
forth  in  proposed  §  62.140(d)(1)  Or 
62.140(d)(2).  See  the  discussion  of  those 
sections  in  this  preamble,  as  well  as  the 
related  discussions  of  "reportable 


hearing  loss"  and  "standard  threshold 
shift." 

Time-Weighted  Average-8  Hour  (TWAg). 

That  sound  level,  which  if  constant 
over  an  8-hour  time  period,  would 
result  in  the  same  noise  dose  as  is 
measured.  This  yardstick  measurement 
is  used  in  the  rule  in  connection  with 
various  limitations;  for  example,  the 
proposed  PEL  would  be  a  TWA«  of  90 
dBA. 

Not  all  noise  measurement 
instruments  give  readouts  in  terms  of 
time-weighted  8-hour  averages.  Many 
personal  noise  dosimeters,  for  example, 
measure  noise  as  a  percentage  of 
permitted  dosage,  with  the  PEL  equated 
to  100%.  Mine  operators  therefore  need 
to  convert  noise  dose  to  an  equivalent 
TWAs  to  determine  if  the  action  level  or 
the  PEL  has  been  exceeded,  and  to 
evaluate  the  impact  of  engineering 
controls.  Accordingly,  MSHA  has 
provided  a  list  of  TWAg  conversion 
values  in  Table  62-2,  included  in 
proposed  §  62.120.  The  table  has  been 
compiled  by  equating  a  dose  of  100%  to 
the  proposed  PEL.  For  example,  a  dose 
of  50%  equals  a  TWAg  of  85  dBA— the 
level  at  which  some  protective  action 
must  be  taken  under  the  proposal. 

The  TWAg  and  the  dose  are  to  be  used 
interchangeably.  Since  the  noise 
exposure  will  be  measured  for  the  entire 
shift,  compliance  with  the  noise 
standard  will  be  based  upon  the 
measured  dosQ.  If  the  measured  dose 
exceeds  100%,  regardless  of  the  length 
of  the  workshift,  the  miner  will  be 
considered  to  be  overexposed  to  noise. 
It  would  thus  be  improper  to  adfust  a 
TWAg  reading  for  an  extended  work 
shift. 

Care  should  be  taken  not  to  assiune 
that  those  models  of  personal  noise 
dosimeters  which  give  readouts  in  both 
the  noise  dose  and  the  "average  sound 
level"  in  dBA  are  giving  a  TWAg 
readout  The  "L.vg",  (v  average  sound 
level,  is  the  constant  sound  level  which 
equals  the  dose  over  the  measurement 
period.  The  value  of  the  TWAg  is  the 
same  as  the  L«vg  if  the  measurement 
period  is  8  hours. 

It  should  be  noted  that  the  TWAg  is 
a  term  used  in  the  context  of  a  5-dB 
exchange  rate.  In  the  context  of  a  3-dB 
exchange  rate,  the  equivalent  term  is  the 
"Leqj".  The  latter  term  is  used 
occasionally  in  the  preamble — in 
discussing  the  possible  use  of  a  3-dB 
exchange  rate,  and  in  those  studies 
performed  with  data  from  countries 
using  a  3*dB  exchange  rate. 


Sectimi  62.120    Umitations  on  Noise 
Exposure 

Introduction 

The  provisions  of  this  section  of  the 
proposed  regulation  deal  with  some 
critical  subjects:  how  to  compute  a 
miner's  noise  dose;  the  hierarchy  of 
controls  at  diffierent  noise  exposure 
doses;  and  the  monitoring  of  noise 
exposure. 

Specifically,  paragraph  (a)  of 
proposed  §62.127  provides  the 
parameters  for  computing  the  amount  of 
noise  to  which  a  miner  is  exposed — a 
miner's  noise  dose.  Paragraphs  (b) 
through  (d)  establish  a  series  of  noise 
exposure  limitations,  and  the  specific 
mine  operator  actions  required  if  nOise 
exceeds  that  level.  Paragraph  (e) 
establishes  a  ceiling  on  sound  levels  to 
which  a  miner  may  be  exposed. 
Paragraph  (f)  establishes  a  mine 
operator's  obligation  to  evaluate  each 
miner's  noise  exposure  to  determine  if 
it  exceeds  any  of  the  limitations 
established  by  this  section,  and  to  notify 
miners  at  risk. 

A  short  summary  of  each  subsection 
follows.  Thereafter,  a  more  detailed 
presentation  is  provided. 

§  62.120(a) 

Proposed  paragraphia)  arts  forth  a 
formula  for  dose  computation  which 
corresponds  to  the  measurements  made 
by  most  current  personal  noise 
dosimeters.  It  further  specifies  that  all 
sound  levels  &t>ro  80  dBA  to  at  least  130 
dBA  be  integrated  into  the  dose 
measurement,  including  impact/ 
impulse  noise  in  that  range;  noise  be 
measured  over  a  full  shift';  a  5-dB 
exchange  rate  be  used;  and  that 
measurements  be  made  using  the  A- 
weighting  network  and  slow  response 
instrument  settings.  This  paragraph  also 
clarifies  that  measurement  of  noise 
dosage  is  to  be  made  without  regard  for 
the  effect  of  a  hearing  protector. 

The  exchange  rate  is  the  measure  that 
reflects  how  much  of  a  decrease  in 
exposure  time  is  required  when  the 
sound  level  increases.  The  proposed  5-  ' 
dB  exchange  rate  is  the  same  as  under 
current  standards.  Using  that  rate,  the 
exposure  permitted  at  a  sound  level  of 
90  dBA  is  half  that  permitted  at  a  sound 
level  of  85  dBA — a  miner  gets  the  same 
noise  dose  in  4  hours  at  90  dBA  as  at 
8  hours  at  85  dBA. 

The  Agency  currently  uses  a  S-dB 
exchange  rate.  There  appears  to  be  a 
consensus  in  the  recent  literature  for  an 
exchange  rate  of  3-dB.  Moreover,  the 
current  S-dB  exhange  rates  incorporates 
an  assumption  that  there  is  significant 
time  for  hearing  to  recover  from  high 
sound  levels.  MSHA  has  coocluded  that 
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noise  exposure  under  mining  conditions 
does  not  warrant  such  an  assumption.  A 
3-dB  exchange  rate  does  not  incorporate 
this  assumption. 

Nevertheless,  the  Agency  is  proposing 
to  retain  the  existing  5-dB  exchange  rate 
because  of  feasibility  considerations. 
Changing  to  a  3-dB  rate  from  a  5-dB  rate 
would  signiHcantly  reduce  the  amount 
of  time  that  miners  could  be  exposed  to 
higher  sound  levels  without  exceeding 
the  permissible  exposure  limit.  For 
example,  MSHA  estimates  that  the 
percentage  of  miners  whose  exposure 
would  be  in  violation  of  a  PEL  set  at  a 
Leq.g  of  90  dBA  would  be  just  about 
double  that  of  a  PEL  set  at  a  TWAg  of 
90  dBA.  This  means  mine  operators 
would  have  to  utilize  controls  to  reduce 
exposures  to  the  PEL  more  frequently — 
and  the  controls  required  to  reduce 
exposures  that  much  would  be  more 
expensive.  Furthermore,  it  is  extremely 
difficiilt  to  reduce  the  noise  exposures 
to  below  a  L«q3  of  90  dBA  using 
currently  available  engineering  or 
administrative  noise  controls  or  a 
combination  thereof.  Accordingly, 
moving  the  industry  to  a  3-dB  exchange 
rate  may  be  infeasible  at  this  time.  (Part 
rV  contains  a  further  discussicm  of 
feasibility  issues.) 

Two  faiitures  proposed  with  respect  to 
noise  nieesurement  of  particular 
significance  are:  lowering  the  threshold 
at  which  sound  levels  are  integrated 
into  a  miner's  noise  dose,  and 
prohibiting  the  adjustment  of  noise 
measiuements  to  provide  credit  for 
hearing  protector  attenuation. 

MSHA  is  proposed  that  the  threshold 
for  integrating  noise  into  dose 
measurements  be  expanded  to  cover 
sounds  as  low  as  80  dBA.  This  decision 
is  based  on  strong  evidence  that  such 
exposures  do  contribute  to  hearing 
impairment.  While  more  protective  than 
the  present  threshold  of  90  dBA,  this 
change  will  generally  iresult  in  higher 
dose  readings  in  both  the  coal  and  metal 
and  nonmetal  sectors  than  at  present. 
For  example,  MSHA's  dual-threshold 
survey  indicated  that  in  the  metal  and 
nonmetal  industry,  the  percentage  of 
samples  above  the  PEL  increased  from 
17.4%  at  a  90  dBA  threshold  to  26.4% 
at  an  80  dBA  threshold;  in  coal  the 
figures  increased  from  25.3%  to  35.6%. 

Moreover,  the  proposed  regulation 
would  not  allow  dose  measurements  to 
be  adjusted  in  those  cases  in  which 
miners  are  wearing  hearing  protectors. 
This  is  consistent  with  the  thrust  of  the 
proposal  to  establish  for  all  mining 
sectors  a  hierarchy  of  controls  for  noise 
in  which  primary  reliance  will  be  upon 
engineering  and  administrative  controls. 


■X-'.  ■ 


§  62.120(b) 

Proposed  paragraph  (b)  establishes  an 
"action  level"  at  a  TWA«  of  85  dBA. 

The  need  for  an  action  level  reflects 
two  facts:  (1)  There  is  a  significant  risk 
of  material  impairment  to  miners  from 
a  lifetime  of  exposure  to  noise  at  this 
level:  and  (2)  the  Agency  believes  it  may 
not  be  feasible  at  this  time  to  lower  the 
PEL  to  this  level,  since  that  would  '.j^%^, 
require  that  mine  operators  use  all 
feasible  engineering  and  administrative 
controls  to  reduce  noise  exposures  to 
this  level. 

The  proposal  would  require  that  all 
miners  exposed  above  the  action  level 
be  provided  special  instruction  in  the 
hazards  of  noise  and  protective 
methods.  The  training  is  to  be  provided 
annually  for  as  long  as  exposure  exceeds 
the  action  level.  (The  nature  of  this 
instruction,  how  it  is  to  be  provided, 
and  how  it  can  be  coordinated  with 
other  required  miner  training  are 
subjects  discussed  in  connection  with 
proposed  §62.130.) 

If  a  miner's  exposure  exceeds  the 
action  level  but  is  below  the  PEL,  an 
operator  will  also  be  required  to  enroll 
a  miner  whose  exposure  exceeds  the 
action  level  in  a  hearing  conservation 
program  (HCP).  While  enrollment  in  the 
HCP  would  require  the  operator  to  make 
annual  audiometric  testing  available  to 
the  miner,  miners  exposed  to  noise 
below  the  PEL  would  have  the  right  to 
decline  taking  any  annual  audiometric 
testing.  The  requirements  for  such 
testing  are  discussed  in  connection  with 
propc^ed  §  62.140,  audiometric  test 
procedures.  MSHA  is  seeking  comments 
on  bow  to  minimize  the  burden  on  mine 
operators  of  providing  audiometric 
examinations  for  those  miners  with  only 
a  temporary  attachment  to  the  mining 
work  force  (e.g.,  summer  employees), 
while  recognizing  the  importance  of 
detecting  and  tracking  hearing  loss     -    • 
among  those  who  switch  jobs. 

In  addition,  the  operator  must  provide 
properly  fitted  hearing  protection — 
before  the  initial  hearing  examination,  jf 
a  significant  threshold  shift  in  hearing 
acuity  is  detected,  and  at  any  other  time 
upon  miner  request.  Should  it  take  more 
than  6  months  to  provide  the  initial 
hearing  examination  because  of  the 
need  to  wait  for  a  mobile  test  van,  or 
should  a  significant  threshold  shift  in 
hearing  acuity  be  detected,  the  operator 
would  also  be  required  to  ensure  that 
the  miner  wear  the  bearing  protection — 
even  if  the  miner's  noise  exposure 
remains  under  the  PEL.  (A  discussion  of 
the  timeframes  for  audiometric  tests, 
and  the  use  of  mobile  test  vans,  is 
included  in  the  discussion  of  proposed 
§  62.140,  audiometric  test  program.  The 


definition  of  a  significant  threshold  shift 
is  discussed  in  connection  with 
proposed  §62.160,  evaluation  of 
audiogram). 

An  action  level  currently  exists  under 
OSHA  but  would  be  new  to  the  mining 
industry.  As  discussed  herein,  MSHA 
proposes  to  build  upon  the 
requirements  which  have  been  used  by 
OSHA  while  giving  due  regard  to 
implementation  afiproaches  appropriate 
to  the  circumstances  of  the  mining 
community. 

§  62.120(c)  "    ■       '      ' 

Proposed  paragraph  (c)  would 
establish  the  permissible  exposure  limit 
(PEL)  to  noise  for  a  miner  as  a  TWAg  of 
90  dBA  during  any  workshift.  (This  is 
also  referred  to  as  a  dose  measurement 
of  100%:  the  action  levdl  TWAg  of  85 
dBA  is  half  this  dose  of  noise.)  The 
proposal  further  provides  that  if  the  PEL 
is  exceeded,  in  addition  to  the  controls 
required  at  the  action  level,  the  mine 
operator  shall  use  all  feasible 
engineering  and  administrative  controls 
to  reduce  the  miner's  noise  exposure  to 
the  PEL.  The  mine  operator  has  a  choice 
of  whether  to  use  engineering  controls, 
administrative  controls,  or  both;  but  if 
administrative  controls  are  utilized,  a 
copy  of  the  procedures  involved  must 
be  posted,  and  copies  given  to  the 
affected  minora. 

If  reducing  the  dose  to  this  level  with 
such  controls  is  not  feasible,  the 
proposal  requires  the  mine  operator  to 
use  such  controls  to  lower  the  noise 
exposure  as  much  as  is  faasible. 

m  addition,  in  such  cases,  the 
proposal  requires  that  the  operator  take 
extra  steps  to  protect  miner  hearing.  The 
operator  must  ensure  all  minora  so 
exposed  take  the  annual  hearing 
examinations,  must  provide  properly 
fitted  hearing  protection  to  all  minere  so 
exposed,  and  mttst  ensure  the  hearing 
protection  is  used  by  all  miners  so 
exposed. 

under  the  proposal,  a  consistent 
hierarchy  of  controls  is  established  for 
all  mines.  Mine  operators  must  first 
utilize  all  feasible  engineering  and 
administrative  controls  to  reduce  sound 
levels  to  the  PEL  before  relying  on  other 
controls  to  protect  against  bearing  loss. 
This  approach  is  consistent  with  that 
currently  in  place  for  metal  and 
nonmetal  mines,  but  would  be  a  change 
for  coal  mines.  As  discussed  herein  (in 
connection  with  proposed  §  62.125, 
hearing  protectora),  MSHA  has 
considerable  evidence  that  primary 
reliartce  upon  hearing  protectors,  as  is 
the  current  case  in  the  coal  industry,  is 
misplaced. 

As  under  the  present  standards,  the 
proposal  would  require  a  mine  operator 
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to  use  only  such  engineering  controls  as 
are  technologically  feasible,  and  to  use 
only  such  engineering  and 
administrative  controls  as  are 
economically  feasible  for  that  mine 
operator. 

As  noted,  the  proposed  rule  provides 
for  supplemental  controls  in  those  cases 
in  which  the  Agency  concurs  with  a 
mine  operator  that  the  use  of  all  feasible 
engineering  and  administrative  controls 
cannot  reduce  noise  to  the  PEL.  MSHA 
believes  that  when  a  miner  is  exposed 
to  such  high  levels  of  noise,  these 
supplemental  obligations  are  necessary 
to  protect  miner  hearing.  Hearing 
protectors  are  not  without  their 
discomforts:  but  the  risk  of  hearing  loss 
at  such  exposure  levels  ought  to  be  the 
controlling  factor.  While  audiometric 
testing  is  not  an  invasive  procedure,  the 
Agency  is  concerned  that  there  niay  be 
economic  pressures  and  personal 
reasons  that  may  lead  miners  to  decline 
to  take  hearing  examinations.  The 
information  generated  by  these  tests  is 
necessary,  however,  to  trigger 
investigation  of  potentially  serious  flaws 
in  the  layers  of  noise  controls  required 
at  these  high  exposure  levels.  In 
addition,  the  Agency  believes  that 
miners  operating  under  such  high  noise 
conditions  should  be  aware  of  the 
severity  of  any  hearing  loss;  in  a  mining 
environment,  this  knowledge  could 
have  implications  for  the  safety  of  the 
miner  and  the  safety  of  others. 
Comments  on  this  provision  are 
specifically  solicited. 

S  62.120(d) 

Proposed  paragraph  (d)  provides  that 
should  a  miner's  noise  exposure  exceed 
a  TWAg  of  105  dBA  during  any 
workshift,  a  dose  of  800%  of  the  PEL, 
the  mine  operator  shall,  in  addition  to 
taking  all  o6the  actions  required  when 
exceeding  the  PEL,  require  the  miner  to 
use  dual  hearing  protection — i.e.  both  a 
plug  type  and  a  muff  type  hearing 
protector.  In  this  context,  the  Agency 
presents  information  about  the  mining 
jobs  at  which  the  exposures  of  this  level 
are  occurring;  and  requests  comment  on 
whether  there  should  be  an  absolute 
dose  ceiling,  regardless  of  the  feasibility 
of  control  by  an  individual  mine 
operator. 

§  62.120(e) 

Proposed  paragraph  (e)  would  provide 
that  at  no  time  shall  a  miner  be  exposed 
to  sound  levels  exceeding  115  dBA. 

§62.120(0 

Proposed  paragraph  (f)  consists  of  two 
parts.  First,  it  would  require  mine 
operators  to  establish  a  system  of 
monitoring  which  effectively  evaluates 


each  miner's  noise  exposure.  This  will 
ensure  that  mine  operators  have  the 
means  to  determine  whether  a  miner's 
exposure  exceeds  any  of  the  limitations 
established  by  this  section,  as  well  as  to 
assess  the  effectiveness  of  noise 
controls.  The  proposed  rule  is 
performance  oriented  in  that  the 
regularity  and  methodology  used  to 
make  this  evaluation  are  not  specified. 
Specific  requirements  for  periodic 
monitoring  now  applicable  to  the  coal 
sector  would  be  revoked. 

Proposed  paragraph  (f)  would  also 
require  that  miners  be  notified  in 
writing  should  their  exposure  exceed 
any  of  the  levels  specifled  by  this 
section — whether  based  on  operator  or 
MSHA  evaluations  of  noise.  Notice 
would  be  required  within  15  calendar 
days. 

The  proposal  has  been  designed  to 
ensure  that  miners  are  made  aware  of 
the  hazards  they  currently  face.  Miners 
exposed  above  the  action  level  should 
be  notified  of  that  fact  so,  for  example, 
they  can  consider  the  importance  of 
using  provided,  properly  fitted  and 
maintained  hearing  protectors.  On  the 
other  hand,  the  proposal  does  not 
require  notification  of  a  particular  miner 
if  an  exposure  measurement  indicates 
that  the  miner's  exposure  has  not 
changed  and  the  miner  has  within  the 
last  year  been  apprised  of  the  same 
information. 

The  proposal  has  no  provision  for 
requiring  die  posting  of  warning  signs. 

Dose  Computation 

Proposed  §  62.120(a)  sets  forth 
important  technical  specifications  on 
computing  noise  dose.  These 
specifications  were  utilized  in  the 
establishment  of  the  limitations  set  forth 
in  this  section;  they  therefore  must  be 
utilized  in  dose  measurements  taken  to 
determhie  compliance. 

Using  a  Personal  Dosimeter 

The  dose  itself  is  usually  read  directly 
from  a  personal  noise  dosimeter.  The 
dosimeter  is  set  to  the  specifications 
required  by  the  proposed  standard  (e.g. 
80  dB  threshold),  attached  to  the  miner, 
and  the  total  dose  read  out  at  the  end 
of  the  fiill  work  shift 

Using  a  Sound  Level  Meter 

Some  operators  may  prefer  to  take  a 
series  of  individual  readings  with  sound 
level  meters,  and  derive  the  dose  from 
these  readings.  Accordingly,  the 
proposal  also  sets  forth  the  formula  for 
determining  the  dose  in  this  fashion. 

Proposed  §  62.120(a)(1)  would  specify 
that  noise  dose  is  to  be  computed  by 
combining  the  sound  levels  during 
various  periods  of  time  during  the 


miner's  measurement  period,  in 

accordance  with  the  formula: 

D=100(C,/T,  +  C2/T2+  *  •  •  +G/rj, 

where: 

D=the  percent  of  permissible  exposure, 

Cn=the  total  time  of  exposure  at  a 

specified  sound  level,  and 
Tn=the  reference  duration  of  exposuie  at 

that  level,  as  listed  in  Table  62-1. 
Table  62-1  contains  referenoe 
durations  for  sound  levels  from  85  to 
115  dBA.  The  sound  levels  to  be 
integrated  into  the  dose  measurement 
pursuant  to  this  proposal  actually  range 
from  80  to  130  dBA.  Reference 
durations  for  sound  levels  not  in  the 
table  can  be  calculated  pursuant  tothe 
formula  in  the  table  note.  (For  a  detailed 
discussion  of  this  topic  see  the  section 
of  this  preamble  entitled  Threshold  and 
range  of  integration.) 

As  noted,  current  personal  noise 
dosimeters  automatically  compute  a 
miner's  noise  exposure  essentially  using 
the  above  formula.  In  feet,  noise  dose  is 
relatively  simple  to  compute  when  the 
sound  level  is  constant  throughout  the 
work  shift.  For  example,  a  miner  is 
exposed  to  95  dBA  for  2  hours  and  has 
no  additional  noise  exposure.  The 
reference  duration,  hom  Table  62-1,  for 
95  dBA  is  4  hours.  Substihiting  the 
values  into  the  above  formula  yields: 
D=100  (%)  or  equivalently  50%. 

When  a  miner  is  exposed  to 
fluctuating  sound  levels,  the  total  noise 
dose  can  be  computed  using  the  same 
formula.  For  example,  a  miper  is 
exposed  to  90  dBA  for  1  hour,  95  dBA 
for  2  hours  and  100  dBA  for  1  hour.  The 
reference  durations  from  Table  62-1  are 
8  hours,  4  hours,  and  2  hours, 
respectively.  Substitudng  the  values 
into  the  above  formula  yields: 
D=100  ('^+2/,+V2  )  or  100 

(0.125-^0.50+0.50)  or  equivalently 

112.5%. 

Conversion  of  Dose  to  TWA« 

Table  62-2,  included  in  proposed 
§  62.120(a)(2),  has  been  constructed  to 
permit  dosage  measurements  to  be  ' 
converted  readily  into  time-weighted 
average  »-hour  (TWA«)  measurements. 

The  TWAg  is  the  sound  level  which 
if  constant  over  an  8-hour  time  period, 
would  result  in  the  same  noise  dose  as 
is  measured.  This  yardstick 
measurement  is  the  one  used  to 
establish  the  action  level,  PEL,  and 
double-hearing  protection  supplemental 
control  level  in  the  proposed  regulation. 
Since  personal  noise  dosimeters 
measure  noise  as  a  percentage  of 
permitted  dosage,  with  the  permissible 
exposure  limit  (PEL)  equated  to  100%, 
this  table  allows  for  ready  conversion  of 
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those  measurements  into  a  fonn  that 
measures  compliance. 

As  stated  previously,  the  TWA«  and  ^ 
the  dose  are  to  be  used  interchangeably. 
It  is  intended  that  the  TWAg  not  be 
adjusted  for  extended  work  shifts.  Since 
the  noise  exposure  will  be  measured  for 
the  entire  shift,  compliance  with  the 
noise  standard  will  be  based  upon  the 
measured  dose.  If  the  measured  dose 
exceeds  1(X)%,  regardless  of  the  length 
of  the  workshift,  the  miner  will  be 
-considered  to  be  overexposed  to  noise. 
MSHA  requests  commenters  to  review 
the  proposed  rule  and  offer  suggestions 
to  help  the  Agency  ensure  that  this 
intention  is  clearly  conveyed  in  the 
rulemaking  language. 

The  table  has  been  constructed  by 
equating  the  proposed  PEL  to  a  dose  of 
100%.  More  specifically,  the  TWA« 
conversion  values  in  Table  62-2  are 
based  on  the  use  of  a  90  dBA  PEL.  80 
dBA  threshold,  and  a  5-dB  exchange 
rate.  Interpolation  for  values  not  found 
in  this  table  can  be  determined  from  the 
following  fonnula:  TWA«=16.61  logio(D/ 
100)-t-90.  where  D  is  the  percent  dose. 

It  is  important  to  understand  that  the 
exposure  is  interpreted  as  if  averaged 
over  8  hours.  Thus,  if  a  miner  only 
works  for  5  or  6  hours,  the  sound  levels 
can  be  higher  during  those  hours  than 
if  the  miner  works  for  8  hours. 
Conversely,  if  a  miner  works  an 


extended  shift  (greater  than  eight  hours), 
the  sound  levels  would  need  to  be 
lower.  Some  current  models  of  personal 
noise  dosimeters  will  provide  readings 
in  both  dose  and  the  average  sound 
level  (Uvg)  over  the  sampling  period. 
Although  the  Lav,  is  useful  in  some 
circumstances,  it  is  only  equal  to  the 
TWA«  when  the  period  sampled  is  8 
hours. 

Consideration  of  Hearing  Protector  *  " 
Attenuation 

Proposed  §  62.120(a)(3)(i)  would 
require  that  when  determining  a  miner's 
noise  dose,  the  attenuation  of  hearing 
protectors  not  be  considered.  This 
provision  would  supplement  the  intent 
of  proposed  §  62.120(c)  to  preclude  the 
current  practice  in  the  coal  industry  of 
not  issuing  a  citation  based  upon  a  noise 
expostire  that  exceeds  the  PEL  when  the 
miners  are  wearing  hearing  protection. 

Several  commenters  recommended 
that  no  credit  be  given  for  hearing 
protector  attenuation  in  determining  the 
miner's  noise  dose.  These  commenters 
believed  that  engineering  or 
administrative  controls  should  be  given 
primacy  over  hearing  protectors. 

Other  commenters,  nowever, 
supported  an  allowance  for  bearing 
protector  attenuation.  Their 
recommendations  varied  from  allowing 
the  full  NRR  value,  to  allowing  only  a 


5  decibel  attenuation  for  all  makes  and 
models  of  hearing  protectors. 

Field  studies  in  mining  by  Giardino 
and  Durkt  (1996),  Kogut  and  Goff 
(1994),  Giardino  and  Durkt  (1994). 
Durkt  (1993).  Goff.  et.  al.  (1986).  Durkt 
and  Marraccini  (1986),  and  Goff  and 
Blank  (1984)  have  shown  that  the 
measured  hearing  protector  attenuation 
at  mines  is  far  less  than  the  attenuation 
measured  in  the  laboratory  and  is  in 
some  cases  minimal.  Furthermore,  the 
measured  attenuations  were  highly 
variable.  These  two  factors  make  it 
virtually  impossible  to  accurately 
predict  the  in-mine  effectiveness  of 
hearing  protectors  in  reducing  noise 
exposures.  A  more  detailed  discussion 
of  hearing  protector  performance  and 
attenuation  rating  methods  is  presented 
in  the  Hearing  protector  effectiveness 
section  of  this  preamble. 

Table  m-l  presents  three  types  of 
information  from  various  jiuisdictions. 
These  items  are — 

(1)  the  consideration  of  hearing 
protector  attenuation  when  determining 
the  occupational  noise  exposure; 

(2)  the  weighting  network  used  for 
measuring  occupational  noise  exposure: 
and 

(3)  the  instrument  response  time  for 
measuring  non-impulse/impact 
occupational  noise. 


Table  IIJ-l.— Features  of  Selected  Leqislatwn  oh  Guidelines  for  Evaluating  Non-Impulse/Impact  Noise 

Tabulated  for  Various  Entities 


EnHly 

Credit  tor  heerioQ  pro- 
tector attenuation 

WeiQhtinQ  ne(- 
wortc 

Response  times 

U.S.Anny      

U.S.  Nevy  

U.S.  Air  Force  ..».   .„ ~ 

Cenede  (consensus)  ,, ,,,    ,,  , , 

EEC     - 

Austraia  (consensus) — .. .. 

Austiaia  (national)  

Western  Austraia --. 

South  Africa ~. 

No 

ImpHed 

Not  i>ckiwsi>«id~!l™.l" 

No 

No 

No 

No „ 

ImpHed  no  ...»~.._..._ 

ImpHod  no ..«.»»_. 

implied  no ... 

A  weighting 

Arweighfdng 

A  weighting 

A  weiyhling 

AweigWIng 

A^weigMing 

A  weighting 

A^vaighting 

A-weigfMing 

A  weighting 

A-weigneng  — 

Slow. 

Slow. 

Slow. 

Slow  (SLM  only). 

Stow  or  test 

Fast  (integrating  SLM)  or  sImySLM) 

Fast  (integrating  SLM)  or  stow  (SLM). 

Fast  (integratir^  SLM)  or  slow  (SLM). 

Stow. 

ISO  (cxjosensus) --.....- 

ACGIH  (consensus)  .    ..   „          _ 

Fast  (SLM). 
Slow. 

In  reviewing  the  procedures  for 
exposure  measurement^in  regulations 
and  codes  of  practice  (mandatory  or 
recommended)  from  the  selected 
branches  of  the  U.S.  armed  services, 
international  communities,  the  ISO,  and 
the  ACGIH.  MSHA  found  that  some 
diversity  exists  among  the  methods  used 
(See  Table  m-l).  Nearly  «|i  of  the 
entities  either  specify  or  imply  that 
attenuation  provided  by  hearing 
protectors  should  not  be  considered  in 
determining  a  worker's  noise  exposure. 

Based  on  this  information,  MSHA  has 
concluded  that  it  would  be 


inappropriate  to  consider  the 
attenuation  of  hearing  protectors  in 
determining  a  miner's  noise  dose.  As 
computed,  the  noise  dose  provides  a 
measurable  foundation  upon  which  can 
be  built  a  noise  control  program: 
including,  as  discussed  herein,  the  use 
of  hearing  protectors  to  attenuate  that 
noise  dose. 

This  provision  would  supplement  the 
intent  of  proposed  §  62.120(c)  to 
preclude  MSHA's  current  prafctice  in  the 
coal  industry  of  not  issuing  a  citation 
based  upon  a  noise  exposure  that . 
exceeds  the  PEL  when  the  miners  are 


wearing  hearing  protection.  This  is 
consistent  with  the  thrust  of  the 
proposal  to  establish  for  all  mining 
sectors  a  hierarchy  of  controls  for  noise 
in  which  primary  reliance  will  be  upon 
engineering  and  administrative  controls. 
These  issues  are  discussed  at  length  in 
connection  with  proposed  §  62.120(c) 
under  Hierarchy  of  controls  and  Hearing 
protector  effectiveness. 

Threshold  and  Range  of  Integration 

Proposed  §  62.120(a)(3)(ii)  would 
require  that  all  sound  levels  from  80 
dBA  to  130  dBA  be  integrated  into  the 
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miner's  noise  dose  for  determining 
compliance  with  the  PEL.  Sound  levels 
less  than  80  dBA  would  not  be  included 
in  the  noise  exposure  computation.  By 
not  excluding  any  particular  types  of 
sound  from  the  requirement,  MSHA 
intends  that  the  term  "all  sound  levels" 
include,  but  is  not  limited  to, 
continuous,  intermittent,  fluctuating, 
impulse,  and  impact  noise. 

MSHA  currently  uses  a  threshold  of 
90  dBA  for  all  purposes.  OSHA, 
however,  uses  a  dual  threshold:  a  90 
dBA  threshold  for  measuring  whether  a 
dose  exceeds  its  PEL  (TWAs  of  90  dBA), 
and  an  80  dBA  threshold  for 
determining  whether  a  dose  exceeds  its 
action  level  (TWAg  of  85  dBA). 

Many  of  the  commenters  to  MSHA's 
ANPRM  supported  a  threshold  of  80 
dBA.  Some  specifically  supported  a 
single  threshold.  One  of  these 
commenters  stated  the  following: 

It  was  an  undue  burdm  on  employers 
when  OSHA  adopted  a  dual  threshold  level 
(90  dBA  when  sampling  for  PEL  and  80  dBA 
when  sampling  for  a  Hearing  ConservaUon 
Program).  Few  employers  in  our  practice 
understand  the  difference,  and  in  feet,  very 
few  service  providers  in  our  area  understand 
the  dramatic  differences  these  two  threshold 
levels  can  create.  MSHA  has  the  opportunity 
to  correct  this  loversightj  by  OSHA,  and 
would  be  wise  to  adopt  the  80-dBA 
threshold. 

Another  commenter  stated: 

MSHA  should  use  an  80-dBA  threshold  for 
integrating  noise  on  dosimeters  for  both 
compliance  with  the  PEL  and  the  action 
level.  The  exposure  characterization  of  levels 
between  80  dBA  and  130  dBA  would  be  more 
accurate  using  an  80-dBA  threshold 
dosimeter  versus  a  90-dBA  integrating 
dosimeter. 

A  third  commenter  recommended  the 
following: 

One  threshold  level  should  be  used  for  all 
measurements — 80  dBA.  A  single  threshold 
level  of  80  dBA,  as  compared  to  separate 
thresholds  of  say,  90  dBA  and  80  dBA,  would 
greatly  simplify  and  reduce  the  costs  of 
measuring  noise  exposure  levels  and  would 
provide  an  additional  margin  of  safety. 

Several  commenters  recommended 
that  the  current  threshold  of  90  dBA  be 
retained.  One  of  these  commenters 
stated  the  following: 

*  *  *  multiple  thresholds  would  be 
extremely  burdensome  and  costly  and  would 
require  companies  to  purchase  and  use 
meters  that  integrate  at  different  levels. 
•  *  *  the  requirement  that  more  than  one 
threshold  be  used  is  unsupported  by  reliable 
and  widely  accepted  scientific  data  and  is 
unnecessary  for  protection  of  the  health  of 
miners.       v 

Two  commenters  supported  the  use  of 
a  dual  threshold  consistent  with 
OSHA's  current  standard,  while  another 


commenter  recommended  a  threshold  of 
75  dBA,  because  EPA  had  said  that  75 
dBA  equates  to  no  risk. 

One  mining  association  commented 
that  a  member  company  had  collected 
about  4,500  samples  between  1985  and 
1988  using  personal  noise  dosimeters 
set  at  an  80  dBA  threshold  and  found 
that  about  20%  of  the  measurements 
equalled  or  exceeded  the  PEL  MSHA 
notes  these  results  are  comparable  to  the 
results  of  the  dual-threshold  survey 
conducted  by  the  Agency  and  reviewed 
in  part  II. 

According  to  ACGIH  (1994)  all  sound 
levels  exceeding  80  dBA  should  be 
integrated  into  the  daily  noise  exposure. 
Because  permissible  durations  are 
presented  for  sound  levels  up  to  139 
dBA,  the  range  of  integration  can  be 
inferred  to  be  80  to  139  dBA. 

ANSI  Sl.25-1991,  "Specification  for 
Personal  Noise  Dosimeters", 
recommends  that  the  threshold  level  be 
set  at  least  5  dB  below  the  criterion 
level.  Although  ANSI  Sl.25-1991 
specifies  personal  noise  dosimeters  to 
have  an  operating  range  of  at  least  50 
dB,  most  ciurently  manufactured 
personal  noise  dosimeters  have  an 
operating  range  greater  than  50  dB.  In 
addition,  these  personal  noise 
dosimeters  will  integrate  sound  levels 
up  to  140  dBA  to  include  impulse/ 
impact  noise  at  pre-selected  thresholds 
of  80  dBA.  85  dBA,  and  90  dBA. 

There  is  general  agreement  among  the 
EEC,  the  ISO,  the  international 
community,  and  selected  branches  of 
the  U.S.  armed  services  that  all  types  of 
noise  be  integrated  in  the  worker's  noise 
dose;  however,  a  threshold  is  not  always 
specified. 

Moreover,  based  on  its  review  of  the 
available  evidence,  MSHA  has 
determined  that  the  use  of  a  single  80 
dBA  threshold  for  determining  a  miner's 
noise  exposure  is  necessary  for  miner 
protection.  Its  many  advantages  include: 

(1)  it  would  address  the  risk  of 
hearing  impairment  from  prolonged 
exposure  (greater  than  8  hours)  above  80 
dBA; 

(2)  it  would  improve  the  accuracy  of 
exposure  measurements,  ensuring  that 
at-risk  miners  would  be  accurately 
identified; 

(3)  it  is  consistent  with  OSHA's  80 
dBA  threshold  for  HCP  requirements, 
allowing  for  comparison  data; 

(4)  it  would  be  less  burdensome  than 
using  dual  thresholds,  allowing  the  use 
of  a  single,  less  complex  personal  noise 
dosimeter  to  collect  the  required 
information  rather  than  a  more 
expensive  instrument  or  two  separate 
instruments;  and 

(5)  a  single  threshold  is  appropriate  in 
as  much  as  MSHA's  proposed  approach 


to  hearing  conservation  is  linked  closely 
to  other  parts  of  its  proposal. 

Several  consequences  should  be  noted 
of  switching  to  a  threshold  of  80  dBA 
from  the  present  threshold  of  90  dBA. 
As  noted  in  part  II  of  this  preamble, 
MSHA  inspectors  conducted 
comparative  sampling  for  several  years, 
simultaneously  collecting  readings  at 
both  the  90  dBA  and  80  dBA  thresholds 
Tables  11-11  and  11-12,  located  in  part 
II  of  the  Preamble,  show  the  effect  of 
using  an  80  dBA  threshold  versus  a  90 
dBA  threshold  with  a  criterion  level  of 
90  dBA.  Of  the  more  than  42,000 
samples  collected  in  metal/non-metal 
mines,  for  example,  7,360  (17.4%) 
exceeded  a  criterion  of  90  dBA  using  a 
90  dBA  threshold;  whereas,  11,150 
(26.4%)  exceeded  the  90  dBA  criteriori 
using  an  80  dBA  threshold.  Hence,  the 
use  of  an  80  dBA  threshold  will  result 
in  a  higher  proportion  of  samples 
exceeding  the  PEL.  Also,  an  80  dBA 
threshold  means  that  in  the  case  of  an 
extended  workshift  of  more  than  8 
hours,  sound  levels  that  average  below 
90  dBA  can  result  in  a  dose  that  exceeds 
the  PEL.  For  example,  the  PEL  for  a  16- 
hour  workshift  is  85  dBA,  which 
equates  to  a  TWAs  of  90  dBA. 

Further,  based  upon  research 
conducted  by  MSHA,  the  Agency  has 
determined  that  the  effect  of  switching 
to  a  lower  threshold  is  not  linear.  Sound 
levels  fust  under  90  dBA  will  have  a 
much  greater  impact  on  the  dose 
computation  than  those  nearer  80  dBA. 

Full-Shift  Sample 

Proposed  §62.120(a)(3)(ii)  would  also 
require  that  compliance  with  the  PEL  or 
action  level  be  based  on  the 
determination  of  a  miner's  full-shift 
noise  exposure.  Typically,  a  full-shift 
measurement  would  be  taken  with  a 
personal  noise  dosimeter.  This 
procedure  would  be  consistent  with 
MSHA's  existing  noise  standards  and 
sampling  procedures. 

OSHA^s  noise  standard  does  not 
specify  a  sampling  duration,  other  than 
to  require  personal  monitoring  where 
circumstances  such  as  high  worker 
mobility,  significant  variation  in  sound 
level,  or  a  significant  component  of 
impulse  noise  make  area  monitoring 
generally  inappropriate.  OSHA  does 
require  that  the  sample  be 
representative  of  the  worker's  exposure. 

In  response  to  MSHA's  ANPRM, 
numerous  commenters  addressed 
sampling  duration,  including  the 
question  of  novel  work  shifts  (work 
shifts  differing  from  8  hours).  Many 
commenters  stated  that  the  noise 
measurement  should  encompass  the 
entire  work  shift  r^ardless  of  duration. 
For  thoee  shifts  which  exceed  8  hours. 
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a  number  of  commenters  sugj^ested  that 
the  PEL  be  adjusted  to  account  for  the 
longer  work  shtft.  Others  suggested  that 
the  noise  exposure  be  adjusted. 

Several  commenters  advocated  the 
use  of  a  40-hour  noise  exposure  instead 
of  a  daily  8-hour  noise  exposure  because 
of  the  widely  varying  noise  exposure  of 
miners.  These  commenters  believed  that 
the  40-hour  exposure  would  present  a 
better  representation  of  the  noise 
exposure. 

A  few  commenters  addressed  partial 
shift  sampling.  At  many  small  mines, 
miners  may  be  involved  with  several 
different  jobs  with  diffiarent  noise 
exposures.  Because  of  this,  one 
commenter  believed  that  partial-shift 
sampling  was  more  representative  of  a 
miner's  noise  exposure.  The  commenter 
did  not  want  the  highest  partial-shift 
noise  exposure  projected  to  a  full-shift 
and  reported  as  the  typical  exposure  for 
that  shift.  Another  commenter  suggested 
that  the  survey  duration  encompass  at 
least  two-thirds  of  the  shift  in  order  to 
represent  a  full-shift  sample. 

Lancaster  (1986),  in  a  study  of  noise 
exposure  of  British  coal  miners, 
reported  that  the  variation  in  the  day-to- 
day occupational  noise  exposure  of 
compressed  air  drillers  and  electricians 
had  a  range  that  exceeded  30  dBA.  The 
smallest  range  for  any  of  the  fifteen 
occupations  was  8  dBA.  Lancaster 
reported  that  five-shift  samples  greatly 
reduced  the  chance  of  getting  an 
unrepresentative  high  or  low  result. 
Further,  Lancaster  concluded  that  a  five- 
shift  sample  was  not  a  reliable  routine 
method  for  determining  the  long-term 
noise  exposure.  In  order  to  determine 
the  long-term  average  noise  exposure  to 
within  an  accuracy  of  2  dBA.  Lancaster 
stated  that  4  to  57  samples  are  needed 
depending  upon  the  occupation. 

MSHA  concurs  with  the  majority  of 
commenters  that  full-shift  sampling  is 
more  representative  of  the  noise 
exposure  than  partial-shift  sampling. 
Therefore,  MSHA  has  determined  that  a 
full-shift  measurmnent  is  necessary 
because  partial-shift  noise  surveys  do 
not  account  for  such  factors  as:  variable 
work  tasks,  worker  mobility,  and  no  set 
production  pattern  for  many  mining 
situations.  These  occurrences  are 
commonplace  in  the  mining  industry. 

The  Agency  did  not  include  a  long- 
term  sampling  requirement  in  the 
proposal.  Such  a  requirement  would  be 
burdensome  to  the  mining  industry  and 
is  not  relevant  to  compliance  with  the 
proposed  standard,  which  will  be  based 
upon  a  single  full-shift  sample  by  the 
Agency.  (For  further  consideration  of 
MSHA  compliance  policy  in  this  regard, 
see  the  last  of  the  Questions  and 
Answers  in  part  L) 


Impulse/Impact  Noise  /     ^  ;j. 

MSHA's  proposal  does  not  include  a 
specific  hmit  on  impulse  or  impact 
noise.  Rather,  it  provides  that  all  noise 
in  the  range  from  80  dBA  to  130  dBA 
be  integrated  into  a  miner's  noise  dose, 
including  any  impulse/impact  noises 
measured  in  those  ranges.  Most  personal 
noise  dosimeters  cover  this  range  of 
sound  levels.  MSHA  has  concluded 
that,  currently,  there  is  not  a  sufficient 
scientific  consensus  to  support  a 
separate  impulse/impact  noise  standard. 
Further,  existing  procedures,  for 
identifying  and  measuring  such  sound, 
lack  the  practicality  to  enable  its 
efiective  enforcement:  for  example,, 
many  personal  noise  dosimeters  do  ndt 
permit  use  of  the  fast  response  settings 
needed  to  isolate  sounds  of  this  type. 
Since  Industrial  impulses  are  almost 
always  superimposed  on  a  background 
of  moderate-to-high  levels  of  continuous 
noise,  and  since  both  may  be  harmful, 
MSHA  has  determined  that  it  is  only 
reasonable  to  consider  their  effect 
together,  rather  than  to  treat  each 
separately.  As  indicated  below,  there  is 
ample  justification  for  this  approach  in 
the  studies  reviewed  by  MSHA  and 
comments  submitted  to  the  record. 

MSHA's  existing  noise  standards  for 
coal  mines  do  not  include  a  limit  for 
impulse/impact  noise.  Both  OSHA's  and 
MSHA's  Metal  and  Nonmetal  existing 
noise  standards  limit  impulse/impact 
noise  to  a  peak  level  of  140  dB.  Neither 
standard,  however,  specifically  defines 
impulse/impact  noise  nor  procedures  to 
measure  it. 

OSHA,  in  its  Hearing  Conservation 
Amendment,  determined  that  impulse 
noise  should  be  combined  with 
continuous  noise  to  calculate  employee 
noise  exposure  for  purposes  of  the  HCP. 
OSHA's  standard,  however,  retains  the 
140  dB  peak  limit  on  impulse  and 
impact  noise.  The  OSHA  preamble  to  its 
Hearing  Conservation  Amendment  (46 
FR  4099)  stated: 

Since  industrial  impulses  are  almost 
always  superimposed  on  a  background  of 
moderate  to  high  levels  of  continuous  noisa 

*  *   *  and  since  both  may  he  harmful,  it  is 
only  reasonable  to  consider  their  effects 
together  rather  than  to  treat  each  sefkarately 

*  •   *.  The  decision  to  measure  all  noise 
exposures  for  purposes  of  the  hearing     - 
conservation  program  is  a  pragmatic 
approach  to  the  whole  problem  of  impulse 
noise.  For,  while  there  is  some  dispute  as  to 
the  precise  definition  and  eftiect  of  impulse 
noise,  there  is  general  agreement  that 
impulse  noise  is  damaging. 

Impulse/impact  noise  is  typically 
characterized  by  a  rapid  rise  time,  high 
peak  value  of  short  duration,  and  rapid 
decay. 


,  -''  -J- 


In  1974,  OSHA  proposed  the 
following  definition  for  impulse  noise 
(39  FR  37775): 

*  *  *  a  sound  with  a  rise  time  of  not  more 
than  3S  milliseconds  to  peak  intensity  and  a 
duration  of  not  more  than  500  milliseconds 
to  the  time  when  the  level  is  20  (IB  below  the 
peak.  If  the  impulses  recur  at  intervals  of  loss 
than  one-half  second,  they  shall  be 
considered  as  continuous  sound. 

At  that  time,  OSHA  proposed  to  limit 
exposure  to  impulses  at  140  dB  to  100 
per  day,  and  to  permit  a  tenfold  increase 
in  the  niunber  of  impulses  for  each  10- 
dB  decrease  in  the  pieak  pressure  of  the 
impulse.  OSHA  stated  that  this  proposal 
was  in  accordance  with  the  criterion 
proposed  by  McRobert  and  Ward  (1973). 
OSHA's  proposal  on  impulse  noise 
exposure  limits  was  identical  to  that 
recommended  by  the  ACGIH  (1986). 

Currently,  there  is  no  uniformly 
accepted  definition  of  impulse  or 
impact  noise.  ANSI  S12.7-1986, 
"Methods  for  Measurement  of  Impulse 
Noise",  defines  impulse  noise  as  "a 
single  short  burst  or  a  series  of  short 
bursts  of  sound  pressure.  The  pressure- 
time  history  of  a  single  burst  includes  a 
rise  to  a  peak  pressure,  followed  by  a 
decay  of  the  pressure  envelope." 

The  ACGIH  (1986)  states  that: 

Impulsive  or  imfMCt  noise  is  considered  to 
be  those  variations  in  noise  levels  [sound 
levelsl  that  involve  maxima  at  jtimel 
intervals  of  greater  than  one  p)er  second. 
Where  the  intervals  are  less  than  one  second, 
it  should  be  considered  eontinuous. 

Integrating  impulse/impact  noise  into 
the  miner's  noise  dose  is  broadly 
supported  by  many  of  the  commenters. 
One  commenter  stated  that  currently 
there  is  not  enough  scientific 
information  to  promulgate  a  sei>arate 
standard  on  impulse/impact  noise. 
Several  commenters  advocated  retaining 
the  current  MSHA  Metal  and  Nonmetal 
140  dB  peak  limit.  However,  two 
commenters  indicated  that  exposure  to 
this  peak  be  limited  to  100  occurrences 
per  work  shift.  One  commenter  on  this 
issue  recommmided  that  MSHA  adopt 
the  measurement  methods  described  in 
ANSI  S12.7-1986,  "Methods  for 
Measurement  of  Impulse  Noise".  This 
ANSI  document,  however,  does  not 
specify  a  criterion  level  for  such  noise. 
Another  commenter  stated  that  156  dB 
is  most  likely  the  critical  point  at  which 
the  sensory  components  of  the  human 
ear  disintegrate. 

Defining  impulse/impact  noise,  and 
setting  an  appropriate  limit,  has  proven 
to  be  an  arduous  task  mainly  because  of 
the  difficulty  in  measuring  such  sound 
and  differentiating  it  from  non-impulse/ 
impact  noise  that  may  occur 
simultaneously.  Impulse/impact  noise 
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seldom  occurs  alone  in  the  mining 
environment.  Several  commenters  on 
this  issue  indicated  that  current 
instrumentation,  including  in  particular 
the  personal  noise  dosimeter,  cannot 
distinguish  between  impulse/impact 
and  continuous  noise  occurring 
simultaneously.  Some  commenterr 
stated  that  although  personal  noise 
dosimeters  cannot  distinguish  between 
impulse/impact  noise  and  continuous 
noise,  newer 'models  of  personal  noise 
dosimeters  are  capable  of  accurately 
integrating  the  two  types  of  noise  into 
a  single  combined  dose. 

The  studies  reviewed  by  MSHA  and 
discussed  below  indicate  that  even 
though  there  is  no  consensus  as  to  a 
definition  of  impulse/impact  noise,  all 
researchers  and  regulators  agree  that 
this  type  of  noise  is  damaging  to 
hearing. 

Ward  (1990)  stated  that  both  impulse 
and  impact  noises  involve  high  sound 
pressure  levels  and  short  durations,  so 
in  a  sense,  they  jointly  represent  an 
extreme  type  of  intermittent  noise.  He 
believed,  however,  that  there  is 
considerable  evidence  that  a  distinction 
should  be  made  between  impulse  noise 
and  impact  noise,  and  that  they  should 
be  treated  separately.  Ward 
characterized  impulse  noise  as  "A- 
duration,"  such  as  that  horn  gunfire. 
Whereas  he  characterized  impact  noise 
as  "B-duration,"  having  multiple,  nearly 
equal  peaks  and  a  sustained 
reverberation  that  may  endure  far« '>„  ^ 
second  or  even  longer.  ^  '  -,■ 

Ward  believed  that  recent  reseerch 
tends  to  support  the  conclusion  that 
impact  noise  can  reasonably  be 
expected  to  behave  in  a  manner  similar 
to  that  of  intermittent  exposure  to  short 
bursts  of  otherwise  continuous  hut  high- 
intensity  noise.  He  stated  that  any 
predictive  scheme  that  accurately 
estimates  the  hazard  of  intermittent 
noise  in  the  range  of  time- weighted 
averages  (TWAg)  or  Le,,8  of  110  dBA  to 
130  dBA  also  would  be  successful  in 
predicting  the  hazard  bom  impact 
noise,  and  no  "correction  for 
impulsiveness"  should  be  necessary.  He 
further  stated,  the  same  is  true  of 
impulse  noise  as  long  as  the  level  of  the 
pulse  does  not  exoaed  some  "critical" 
value.  If  the  impulse  exceeds  this 
critical  level,  however.  Ward  believed 
that  the  hazard  increases  rapidly  with 
further  increases  in  level  or  in  the  .. 
number  of  impulses.  •' 1  .. 

Ward  stated  that  the  most  hazaidoiH 
impulse  would  be  one  that  has  its 
maximum  energy  in  the  most  sensitive 
region  of  the  human  auditory  system: 
namely  2000  to  3000  Hz.  This  occurs 
when  the  A-duration  is  arouiKl  0.2 
milliseconds  (ms).  For  pulaee  whose  A- 


duration  is  in  this  vicinity,  he  believed 
the  critical  level  to  be  around  150  dB  for 
the  average  individual  and  around  140 
dB  for  the  most  susceptible  ears.  He 
believes,  however,  that  his  limit  results 
in  overprotection  against  pulses  whose 
A-duration  is  short  (as  in  the  case  of  cap 
gims)  or  long  (as  with  cannons  or  sonic 
booms). 

Ward  concluded  that  impulse  noise 
may  be  the  most  important  cause  of 
NIHL  in  the  general  population,  not  by 
a  gradual  erosion  of  auditory  sensitivity 
through  repeated  daily  exposure,  but 
rather  by  a  single  event  causing  acoustic 
trauma.  He  emphasized,  however,  that 
the  determination  of  valid  exposure 
limits  for  specific  impulses  is  still  a 
major  problem. 

In  the  American  Industrial  Hygiene 
Association  (AIHA)  Noise  &■  Hearing 
Conservation  Manual,  Ward  (1986)  also 
expressed  concern  regarding  an 
impulse/impact  noise  limit.  He  stated: 

Just  where,  if  anywliere,  this  type  of  limit 
should  be  placed  is  still  undecided.  Although 
the  present  OSHA  regulations  state: 
"Exposure  to  impulsive  or  impact  noise 
should  not  exceed  140  dB  peak  sound 
pressure"  (Anon.,  1971),  this  number  vna 
little  more  than  a  guess  when  it  was  first 
proposed  in  the  CHABA  document  (Kiyter  et 
al.,  1966),  and  no  convincing  supportive 
evidence  has  since  appeared.  While  140  dB 
may  be  a  realistic  ceiling  for  impact  noises, 
it  is  inappropriate  for  impulses,  so  exposure 
limits  in  which  the  permitted  peak  level 
increases  as  the  duration  of  the  pulses 
becomes  shorter  should  continue  to  be  used 
(Anon.,  1968). 

Volume  n  of  the  Gtuo  State  University 
Research  Foundation  report  (Melnick  et 
al.,  1980)  discussed  the  effect  of  single, 
high-level  impulses  aad  stated: 

There  are  insufficient  data  to  develop 
distributions  of  hearing  loss  as  the  function 
of  the  parameters  of  single,  high-intensity 
impulses.  The  very  nature  of  the  stimulus 
makes  these  eSiscts  on  man  difficult  to 
quantify. 

This  report,  however,  stated  the 
following  regarding  single  impulse 
levels  that  could  cause  damage: 

*  *  *  In  experiments  with  laboratory 
animals,  impulses  having  peak  levels  in  the 
range  of  150  to  160  dB  were  capable  not  only 
of  producing  damage  to  the  inner  ear  but  also 
showed  evidence  of  trauma  to  the  structures 
of  the  middle  ear,  including  perforation  of 
the  tympanic  membrane  (Eames  et  al.,  1973). 
P£andet(1975)  reports  that,  in  humans, 
perforations  of  tiie  tympanic  membrane  were 
observed  when  the  peak  level  for  an 
explosive  impulse  was  in  the  range  of  190 
dB.  In  his  experiments  «irith  the  effects  of 
sonic  booms  on  mice  using  peak  levels  that 
range  from  126  to  146  dB,  with  durations  in 
excess  of  100  msec,  Reinis  (1976)  reported 
that  five  such  booms  delivered  at  the  rate  of 
1  every  10  seconds  are  capable  of  produciiig 


bleeding  in  the  cochlea  of  the  experimental 
animals. 

The  Ckimmittee  on  Hygiene  Standards 
of  the  British  Occupational  Hygiene 
Society  (1976)  developed  standards  for 
impulse  noise.  Their  recommendation 
referenced  a  study  by  Kryter  and 
Garinther  which  "showed  that 
temporary  hearing  loss  after  exposure  to 
100  impulses  increased  rapidly  at  sound 
pressure  levels  exceeding  170  dB." 
Kryter  and  Garinther,  however, 
recommended  limiting  instantaneous 
sound  pressure  levels  to  150  dBA, 
because  special  measurement 
techniques  and  instruments  would  be 
needed  to  measure  levels  in  excess  of 
150  dBA. 

Shaw  (1985)  recommended,  in  the 

interest  of  simplicity  and  in  keeping 

with  ISO/DIS  1999-1984,  that  the  use  of 

hearing  protectors  be  mandatory  where 

there  is  exposure  to  noise  at  the  work 

place  with  instantaneous  peak  sound 

pressiues  exceeding  200  pascals  (140  dB 

relative  to  20  micropascal).  Shaw  stated, 

however,  that  exposure  to  many  simple 

non-reverberant  impulses  ("clicks")  at 

that  level  would  be  required  to  produce 

significant  temporary  threshold  shift 

even  in  the  most  sensitive  ears.  Shaw 

further  discussed  the  concept  of 

"critical  level"  and  stresses  that  "the 

relationship  between  peak  sound 

pressure  level  and  mechanical  or 

physiological  stress  *  *  *  is 

exceedingly  complex."  Shaw  quoted 

McRobert  and  Ward  (1973)  who  urged 

that  "*  *  *  damage  risk  criteria 

incorporate  a  more  complicated 

criterion  for  impulse  and  impact  noise 

than  a  simple  ceiling  or  peak  level 
*  *  •  •> 

ISO/DIS  1999-1990  (1990)  also 
supported  combining  continuous  noise 
with  impulse/impact  noise  in 
conjunction  with  the  use  of  a  3-dB 
exchange  rate. 

In  discussing  the  combined  effects  of 
continuous  and  impulse/impact  noise, 
the  ACX^IH  (1988)  stated  that: 

Sane  studies  have  shown  that  the  effects 
of  oomlrined  impulse  and  continiKxis  noise 
are  additive  jOkada  et  al..  Int.  z  Angew. 
Physiol.,  30:105-111  (1972)).  Other  studies 
have  shown  that  rapidly  repeated  impulses 
(Coles  and  Rice,  Occupational  Hearing  Loss. 
pp.  71-77  (1971)1  and  simultaneously 
continuous  noise  (Cohen  et  al.,  /.  AcousL 
Soc.  Am.,  40:1371-1379  (1966)1  in  some 
cases  provide  up  to  10  dB  of  protection. 

Evans  and  Ming  (1982)  and  Sulkowski 
and  Lipowczan  (1982),  however, 
supported  the  theory  that  impulse  noise 
superimposed  on  steady-state  noise  is,;* 
more  hazardous  than  the  same  levels  of 
either  separately.  Cluff  (1982),  professor 
of  audiology  at  Arizona  State 
University,  believed  that  the  combined   - 
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continuous/impulse  noise  dose 
procedure  should  be  approached  with  a 
degree  of  caution.  He  stated  that: 

Tho  procedure  involves  x>mo  luiotty 
isaues:  not  the  least  of  which  is  the  issue  of 
equaJ  energy  (3-dB  doubling  rule)  vs 
equinocivity  (the  principle  embodied  in  the 
5-dB  doubling  rule).  One  other  issue  deserves 
mention  also.  What  is  imptact/ impulse  noise? 
It  is  a  simple  matter  to  dewcribe  impact/ 
impulse  noise  in  terms  of  its  source  when  the 
source  is  obvious  and  individual  events  are 
spaced  far  apart  temporally.  It  is  quite 
another  matter  to  describe  it  differentially 
from  continuous  noise  when  the  source  is  not 
obvious  and  when  individual  events  are 
repeated  rapidly  (as  with  the  case  of  gear 
trains,  pneumatic  chisels,  conveyor  belts, 
grinders,  internal  combustion  engines,  etc). 
Indeed,  this  difTiculty  may  be  central  to  the 
heretofore  tendency  to  class  it  as  continuous 
noise  when  the  repetition  rate  exx:eeds  one  or 
two  events  per  second.  Were  it  not  that  the 
weight  of  evidence  appears  to  argue  against 
this  approach,  the  simple  thing  would  be  to 
call  it  continuous  noise  and  treat  it  as  such. 

As  shown  in  Tables  111-4  and  III-5  (in 
the  section  entitled  Permissible 
exposure  level  (PEL),  discussing 
proposed  §  62.120(c)),  the  majority  of 
international  communities  and  selected 
branches  of  the  U.S.  armed  services 
have  adopted  140  dB  peak  as  the  upper 
limit  for  sound  levels  in  their  respective 
regulations.  However,  there  is  no 
consensus  among  these  regulators  as  to 
a  definition  of  impulse/impact  noise. 

In  reviewing  the  literature  on 
impulse/impact  noise,  MSHA  found 
that  such  noise  ftequently  is  divided 
into  two  general  categories:  "A- 
duration"  impulses  are  short  duration 
(measured  in  microseconds)  and  non- 
reverberant  in  that  they  usually  occur 
outside  or  in  a  sound  deadening 
environment;  and  "B-duration"  impacts 
are  of  longer  duration  (measured  in 
milliseconds)  and  are  reverberant 
mainly  because  they  occur  inside  where 
the  sound  is  augmented  by  reflections 
from  hard  surfaces.  MSHA's  experience 
indicates  that  there  is  seldom  impulse 
noise  of  A-durati<Mi  in  mills  and 
undergroimd  mines,  because  of  the 
reverberant  field.  Scheduled  blasting  at 
surface  mines  would  not  be  impulse 
noise  of  A-duration  because  of  the 
multiple  detonations  several 
milliseconds  apart  in  a  semi-reverberant 
field  when  considering  the  rock  wails 
and  floor. 

MSHA  is  concerned  about  the 
practicality  of  enforcing  an  impulse/ 
impact  noise  limit  in  mining. 
Distinguishing  impact/impulse  noise 
from  continuous  noise,  according  to 
most  of  the  definitions  discussed  above. 
%vould  require  sophisticated,  delicate 
laboratory  instrumentation.  This 
equipment  is:  cumbersome,  not 


intrinsically  safe,  not  readily  available, 
and  not  capable  of  withstanding  the 
harsh  mining  environment. 

As  pointed  out  by  some  commenters, 
there  have  been  many  technological 
advances  in  the  capabilities  of  noise 
measuring  instruments,  and  equipment 
now  exists  that  can  integrate  impulse/ 
impact  noise  into  the  dose.  The  ability 
of  personal  noise  dosimeters  to 
accurately  integrate  sound  levels  above 
130  dBA  into  the  noise  dose,  however, 
may  be  questionable.  ANSI  Sl.25-ld91. 
"Specification  for  Personal  Noise 
D(»imeters",  specifies  that  personal 
noise  dosimeters  must  have  an 
operating  range  of  50  dB.  "Operating 
range"  is  defined  by  ANSI  as  the  range 
between  threshold  and  an  upper  sound 
level  within  which  a  personal  noise 
dosimeter  operates  within  stated 
tolerances.  Accordingly,  if  an  80  dBA 
threshold  is  used,  current  personal 
noise  dosimetere  would  be  required  to 
meet  ANSI  tolerances  up  to  130  dBA. 

As  stated  previously,  MSHA  has 
determined  that  there  is  little  noise  in 
mining  that  could  be  characterized  as 
impact  or  impulse  given  their  prevailing 
definitions.  One  source  of  impact  noise 
that  may  exceed  the  existing  140  dB 
criteria  is  that  caused  by  blasting  in 
imdeiground  mines.  MSHA  has 
determined  that  noise  from  blasting  in 
ludeivround  mines  would  be 
considered  impact  noise  rather  thsn 
impulse  noise  because  of  the  highly 
reverberant  environment. 

In  Volume  n  of  the  Ohio  State    -  ' 
University  Research  Foundation  report 
(Metnick  et  al.,  1980),  Meblick  et  al. 
states  the  following  with  regard  to     - 
measuring  impulse/impact  noise,  such 
as  that  produced  by  blasting: 

Under  conditions  sufficient  to  produce 
measurable  hearing  loss,  it  would  be 
extremely  fortuitous  if  measuring        -'     -  ' 
instruments  were  in  place  to  piermit  the 
assessment  of  the  actual  ex{X)eure  of  tlie 
single  impulsive  event.  Generally,  these 
exf)osures  are  accidental  in  nature. 

Because  blasting  occure  9t  irregular 
intervals,  with  most  miners  removed 
from  the  blast  site  prior  to  its  initiation, 
it  would  be  difficult  for  MSHA  to 
measiire  such  exposures  and  to  enforce 
a  limit  designed  to  protect  against  such 
exposures. 

MSHA  considwed  many  factora  in 
determining  the  merit  of  proposing  an 
impulse/impact  noise  limit  for  the 
mining  industry.  Although  there  is 
much  evidence  in  the  literature  on  the 
harmful  effects  of  impulse/impaqt  noise, 
MSHA  concluded  that,  currently^  there 
is  not  a  sufficient  scientific  consensus  to 
suppKjrt  a  separate  impulse/impact  noise 
standard.  Further,  existing  procedures 
for  identifying  and  measuring  such 


sound  lack  the  practicality  to  enable  its 
effective  enforcement.  This  is  due,  in 
part,  to  the  complexity  of  the 

Ehenomena,  where  consideration  must 
a  given  to  such  factors  as:  the  peak 
sound  pressure  ieveU  the  wave-form  and 
crest  factor  the  rise  and  decay  time; 
whether  it  is  A-duration  or  B<luration; 
the  number  of  impulses  per  day;  the 
presence  or  absence  of  steady-state 
sound;  the  frequency  spectrum  of  the 
sound;  and  the  protective  effect  of  the 
middle  ear  acoustic  reflex.  r , 

In  conclusion,  studies  discvissed 
above  indicate  that  when  impulse/ 
impact  noise  is  combined  with 
continuous  noise,  hearing  loss  is 
exacerbated.  Therefore,  MSHA  has 
determined  that,  for  purposes  of  this 

Eroposal,  impulse/impact  noise  should 
B  combined  with  continuous  noise  for 
purposes  of  calculating  a  miner's  noise 
exposure.  Since  industrial  impulses  are 
almost  always  superimposed  on  a 
background  of  moderate-to-high  levels 
of  continuous  noise,  and  since  both  may 
be  harmful,  it  is  only  reasonable  to 
consider  their  effect  together,  rather 
than  to  treat  each  separately.  There  is 
ample  justification  for  this  approach  in 
the  studies  reviewed  by  MSHA  and 
comments  submitted  to  the  record. 
MSHA,  however,  requests  further 
conunent  on  this  issue,  particularly  on 
impulse/impact  noise  sources  in  mining 
which  may  not  be  integrated  adequately 
into  the  miner's  noise  dose. 
Additionally,  MSHA  requests  data 
addressing  a  critical  level  to  prevent 
traumatic  hearing  loss;  what  this  critical 
level  should  be;  whether  it  should  be 
based  on  a  single  event;  and  a  practical, 
scientifically  validated  method  for  its 
discrete  measurein«at. 

Exchange  Rate 

The  exchange  rate  is  another  factor 
which  is  involved  in  the  determination 
of  noise  dose.  The  exchange  rate  is  the 
change  in  sound  level  which 
corresponds  to  a  doubling  or  a  halving 
of  the  exposure  duration.  For  example, 
using  a  5-dB  exchange  rate,  a  miner  who 
receives  the  maximum  permitted  noise 
dose  over  an  8-hour  exposure  to  90  dBA 
would  be  determined  to  have 
accumulated  the  same  dose  as  a  result 
of  only  a  4-hour  ex(x>sare  at  95  dBA.  If 
the  exchange  rate  were  reduced  to  3-dB, 
the  same  dose  woald  be  received  with 
a  4-hour  exposure  at  only  93  dBA.  Other 
terms  for  exchange  rate  include 
"doubling  rate,"  "trading  ratio,"  and 
"time-intensity  tradeoff." 

The  Agency  currently  uses  a  5-dB  ■ 
exchange  rate.  There  a  ppeara  to  be  a 
concensus  in  the  recent  literature  for  an 
exchange  rate  of  3-dB,  although  the 
Agency  is  seeking  additional 


Fedaral  Regicter  /  Vol.  61,  No.  243  /  Tuesday.  December  17,  1996  /  Proposed  Rules         66397 


information  on  this  point.  Moreover,  the 
current  5-dB  exchange  rates 
incorporates  an  assumption  that  there  is 
significant  time  for  hearing  to  recover 
from  high  sound  levels.  MSHA  has 
concluded  that  noise  expKJSure  under 
mining  conditions  does  not  warrant 
such  an  assumption.  A  3-dB  exchange 
rate  does  not  incorporate  this 
assumption. 

Nevertheless,  the  Agency  is  proposing 
to  retain  the  existing  5-dB  exchange  rate 
because  of  feasibility  considerations. 
Changing  to  a  3-k1B  rate  from  a  5-dB  rate 
would  significantly  reduce  the  amount 
of  time  that  miners  could  be  exposed  to 
higher  sound  levels  %vithout  exceeding 
the  permissible  exposure  limit.  For 
example,  MSHA  estimates  that  the 
percentage  of  miners  whose  exposure 
would  be  in  violation  of  a  PEL  set  at  a 
Lc4.8  of  90  dBA  would  be  just  about 
double  that  of  a  PEL  set  at  a  TWAg  of 
90  dBA.  This  means  mine  operators 
would  have  to  utilize  controls  to  reduce 
exposures  to  the  PEL  more  frequently — 
and  the  controls  required  to  reduce 
exposures  that  much  would  be  more 
expensive.  Furthermore,  it  is  extremely 
difficult  to  reduce  the  noise  exposures 
to  below  a  Leq.8  of  90  dBA  using  ^. 

currenUy  available  engineering  or   - '.  ' 
administrative  noise  controls  or  a 
combination  thereof.  Accordingly.    ' 
moving  the  industry  to  a  3-dB  exchange 
rate  may  be  infeasible  at  this  time.  (Part 
IV  contains  a  further  discussion  of 
feasibility  issues.) 

OSHA,  in  its  1974  proposed  noise 
standard  (39  FR  37774),  stated  the 
following  regarding  its  decision  to  use  a 
5-dB  exchange  rate: 

EPA  recommended  (in  response  to  OSHA's 
proposall  a  doubling  rate  (exchange  rate]  of 
3  dB.  While  the  3-dB  doubling  rate  is 
hypothetically  correct  for  uninterrupted 
noise  exposure,  noise  exposure  in  industry  is 
normally  interrupted  since  there  are  several 
brealis  in  the  day's  worlc.  OSHA  agrees  with 
the  Advisory  Committee  (Standards  Advisory 
Conunittee  on  Noise,  appointed  by  the 
Assistant  Secretary  for  OSHA]  that  the 
doubling  rate  should  be  adjusted  to  take  into 
account  the  various  brealcs  which  occur  in  a 
worlcday.  Therefore,  OSHA  believes  that  a 
doubling  rate  of  5  dB  is  more  appropriate 
than  the  3  dB. 

MSHA  received  numerous  comments 
regarding  this  particular  issue.  Many 
refer  to  scientific  studies  showing  the 
ability  of  the  ear  to  recover  from 
temporary  shifts  (temporary  threshold 
shifts,  or  TTS)  incurred  during  noise 
exposure.  TTS  should  not  be  confused 
with  PTS,  which  refers  to  permanent 
theshold  shifts — i.e.,  loss  of  hearing 
acuity.  Whether  TTS  aod  PTS  are 
inexorably  linked  is  a  subject  of  debate, 
as  noted  below. 


Many  commenters  advocated 
retaining  the  existing  5-dB  exchange 
rate.  Two  of  theee  commenters  believed 
that  there  is  sufficient  support  in  the 
scientific  literature  for  a  3-dB  exchange 
rate,  but  recommended  that  MSHA 
retain  using  the  5-dB  exchange  rate  so 
as  to  maintain  consistency  be^een 
MSHA  and  OSHA. 

A  number  of  commenters,  however, 
recommended  a  3-dB  exchange  rate. 
Several  stated  that  it  has  greater 
scientific  and  technical  validity.  Others 
supported  the  3-dB  exchange  rate 
because  it  would  be  in  agreement  with 
regulations  in  many  countries  outside 
the  United  States  and  with  the  recently 
issued  international  standards 
(International  Standards  Organization, 
ISO  1999.2]  which  the  U.S.  endorsed. 
One  commenter  asserted  that  the  "use  of 
the  3-dB,  rather  than  a  5-dB.  exchange 
rate  facilitates  the  calibration/ 
characterization  and  the  interpretation 
of  the  performance  of  such  (noise 
measuring]  instruments."  Another 
commenter  criticized  the  theory  that  the 
3-dB  exchange  rate  only  applies  to 
steady  state  noise,  stating  the  following: 

First,  s^dy  and  intermittent  noise  merely 
identifies  the  extremes  of  episodes  of  noise 
and  quiet  that  most  workers  experience  in 
the  course  of  a  day.  It  is  the  rare  exception 
to  find  workers  who  experience  either 
continuous  or  steady  state  noise.  Recovery 
from  noise-induced  damage,  therefore,  is 
unpredictable  in  the  real  world.  Second,  the 
hypothesis  of  recovery  during  intermittent 
noise  exposure  has  not  been  empirically 
verified. 

Other  commentere  stated  that  the  use 
of  the  3-dB  excdiange  rate  is  not   . 
appropriate  in  mining  because 
exposures  in  the  mining  industry  are 
intermittent  and,  therefore,  miner 
recovery  from  temporary  threshold 
shifts  occure  during  the  working  day. 
Finally,  two  commenters  stated  that  if 
the  exchange  rate  were  lovtrered,  many 
of  the  personal  noise  dosimeters 
currently  in  use  would  become  obsolete 
and  would  have  to  be  replaced. 

MSHA  reviewed  several  recent 
studies  relating  to  the  selection  of  an 
exchange  rate.  Kryter  (1984)  in  his 
discussion  of  interruptions  in  and 
durations  of  daily  noise  exposures, 
asserts  that  even  short  periods  of 
reduced  noise  exposure  during  the 
woriiday  facilitate  recovery,  and  that  a 
5-dB  exchange  rate  is  thus  appropriate 
to  take  this  into  account.  He  states: 

*  *  *  it  does  not  matter  whethw  the  off  time 
is  oontinuous  or  interrupted  during  the  8- 
hour  day.  In  either  case,  the  recovery  process 
continues  and  is  equally  effective.  For 
example,  the  level  of  a  noise  of  8  hours 
duration  per  workday  could  be  increased  by  ' 
6  dB  and  cause  no  additional  PTS  provided 


its  duration  is  decreased  to  4  hours,  either  by 
reducing  the  total  work  period  by  4  hours  or 
by  introducing  "off'  periods  (longer  than  10 
sec  each)  which  total  4  hours.  This,  of  course, 
is  in  reasonably  close  agreement  with  the  "S 
dB  exchange"  that  would  be  allowad  in  some 
noise  assessment  procedures,  such  as  the 
U.S.  Department  of  L^bor  Occupational 
Safety  and  Health  Administration  (OSHA) 
regulations. 

Dear  (1987)  supported  retaining  the  5- 
dB  exchange  rate  based  upon  the  studies 
of  Sulkowski  (1980),  Gosztonyi  (1975). 
Scheiblechner  (1974),  Schneider  (1970) 
and  Pell  (1973).  Further,  Dear  belieVed 
that  the  studies  of  Passchier- Vermeer 
(1973)  and  Bums  and  Robinson  (1970). 
which  formed  the  basis  for  Shaw's 
recommendation  to  adopt  a  3-dB 
exchange  rate  (discussed  below),  were 
critically  flawed  and  fiirthermore  the 
findings  of  Passchier- Vermeer  did  not 
agree  with  those  of  Bums  and  Robinson. 
Dear  asserted  that  Shaw  discounted 
other  studies  which  showed  that  the  5- 
dB  exchange  rate  correlated  well  with 
hearing  loss.  Dear  claimed  that  for  every 
study  which  supports  the  3-dB 
exchange  rate,  another  supports  the  5- 
dB  exchange  rate.  Dear  further 
contended  that  a  3-dB  exchange  rate 
was  valid  only  for  workplaces  with  no 
intermittent  noise  exposure,  which  is  a 
condition  that  rarely  exists  in  American 
workplaces. 

Sataloff  et  al.  (1984)  studied  the  effect 
of  intermittent  noise  exposure  on  the 
hearing  acuity  of  workers.  Tliis  study 
corroborates  an  earlier  report,  done  by 
Sataloff  et  aL  (1969)  on  the  hearing 
acuity  of  rock-drilling  miners,  that 
intermittent  noise  is  not  as  hazardous  as 
continuous  noise  of  the  same  intensity. 
In  the  more  recent  study,  295  industrial 
workers  who  did  not  use  hearing 
protectors  were  exposed  to  non-impact 
sound  levels  from  99  dBA  to  118  dBA 
with  quiet  periods  less  than  90  dBA. 
Most  of  the  workere  were  exposed  to  the 
higher  sound  levels.  The  researchere 
concluded  that  intermittent  noise 
exposure  produced  little  hearing  loss  at 
fiequencies  below  3000  Hsr  however,  it 
produced  substantial  damage  at  the 
higher  frequencies.  The  pattern  of 
damage,  exhibited  by  workers  exposed 
to  continuous  noise,  was  also  realized  at 
the  lower  audiometric  frequencies.  The 
researchers  attributed  the  difference  in 
patterns  of  damage  to  the  recovery  of  the 
hair  cells  in  the  cochlea  during  quiet 
periods  in  the  workere  exposure  to 
intermittent  noise. 

Sataloff  et  al.  (1984)  also  compared 
the  hearing  loss  of  a  population  of  295 
workers  exposed  to  intermittent  noise  to 
other  studies  on  workere  exposed  to 
continuous  noise  conducted  by  Royster 
et  al.,  Botsford,  and  Johnson  and  Harris' 
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review  of  Baughn's  findings.  SatalofT  et 
al.  asserted  that  the  comparison 
indicated  that  workers  exhibited  more 
hearing  loss  when  exposed  to     " 
continuous  noise  than  from  exposures 
to  intermittent  noise.  Although  research 
showed  that  the  loss  caused  by 
intermittent  noise  differs  substantially 
from  the  effects  of  continuous  noise  of 
the  same  intensity,  Sataloff  et  al.  did  not 
state  an  opinion  as  to  which  exchange 
rate  is  most  appropriate. 

Hodge  and  Price  (1978).  in  their 
review  of  damage  risk  criteria, 
summarized  that  the  3-dB  exchange  rate 
was  proposed  to  account  for  variations 
in  exposure  time  to  both  intermittent 
and  continuous  noise  and  that  the  5-dB 
exchange  rate  was  proposed  to  account 
for  the  "beneficial  effect  of  recovery" 
during  quiet  periods  between  such 
exposures.  They  stated,  however,  that 
the  sound  level  would  need  to  fall 
below  60  dBA  to  effect  recovery.  They 
concluded  that  neither  the  3-dB  nor  5- 
dB  exchange  rate  fits  the  hearing  loss  at 
all  frequencies  or  under  all  conditions 
and  there  will  be  controversy  in  this 
area  for  many  years  to  come. 

Cluff  (1982),  professor  of  audiology  at 
Arizona  State  University,  states  that: 

*  *  *  while  equinocivity  (the  principle 
embodied  in  the  5-dB  doubling  rate)  may  be 
an  applicable  basis  for  determining  noisQ 
dose  for  lower  levels  of  noise,  its  credibility 
suffers  as  the  level  of  the  noise  increases 
at»ve  90  dBA.  *   •   •  The  only  justification 
for  equinocivity,  in  lieu  of  equal  energy  [3- 
dB  exchange  rate),  is  that  on-the-job  exposure 
to  noise  will'JDrobably  be  intermittent  *   *   • 
Applying  the  above  logic  to  very  high  noise 
levels  (sound  levels),  intermittent  exposure 
may  be  claimed  for  noise  levels  of  115  dBA, 
for  instance,  only  if  the  duration  of  each 
individual  exposure  is  substantially  shorter 
than  the  approximately  two  minute 
maximum  that  would  be  allowed  under  equal 
energy. 

Bies  and  Hansen  (1990)  developed  an 
equation  fitting  a  6-dB  exchange  rate  to 
the  ISO  1999:  1990(E)  data,  instead  of 
the  3-dB  exchange  rate  as  presented  by 
ISO.  Essentially,  they  showed  that  the 
mathematical  solution  fitting  an 
equation  to  the  hearing  loss  data 
contained  in  ISO  1999: 1990(E)  is  not 
unique. 

^kcrae  (1991)  published  an  article 
which  refutes  Bies  and  Hansen's 
findings.  Macrae  studied  people  with  a 
sensorineural  hearing  loss  at  4000  Hz  to 
determine  the  progression  of  the  loss  in 
relation  to  presbycusis.  Macrae's  data 
supported  ISO  1999  which  uses  a  3-dB 
exchange  rate.  Macrae  believed  that  Bies 
and  Hansen  erred  by  assuming  that 
hearing  loss,  due  to  presbycusis  and 
noise  exposure,  was  additive  on  an 
antilogarithmic  basis  at  4000  Hz. 
Because  the  progression  of  hearing  loss 


at  other  frequencies  was  not  studied. 
Macrae  could  not  reach  any  definite 
conclusions  as  to  the  progression  of 
hearing  loss  at  frequencies  other  than 
4000  Hz. 

According  to  the  Committee  on 
Hearing,  Bioacoustics,  and 
Biomechanics  of  the  National  Research 
Council  (CHABA)  (1993),  the  data  for 
specifying  an  exdiange  rate  were  not  , 
conclusive. 

Compared  to  steady-state  noise  data, 
little  data^xtSit  on  the  effect  of 
intermittent  or  time  varying  noise 
exposure.  Depending  upon  the  length  of 
time  of  the  exposure,  an  exchange  rale 
of  between  0-dB  and  8-dB  is  n '.r^ 

appropriate.  Each  of  these  single  * 

number  exchange  rates  is  valid  for  a 
limited  set  of  exposure  conditions. 
Therefore.  CHABA  did  not  recommend 
an  exchange  rate.  Additionally,  CHABA 
concluded  that  the  maximum  sound 
level  for  effective  quiet  is  approximately 
80  dBA  at  most  frequencies. 

NIOSH  (1995)  recommends  a  3-dB 
exchange  rate  based  upon  the  latest 
scientific  data.  This  recommendation 
represents  a  change  in  NIOSH'.s  position 
on  exchange  rate  from  that  included  in 
the  1972  Criteria  for  Recommended 
Standard  *  *  •  Occupational  Exposure 
to  Noise. 

NIOSH  presents  many  reasons  for  this 
change  in  position.  In  their  1972  criteria 
document,  NIOSH  based  the 
recommendation  for  a  5-dB  exchange 
rate  on  earlier  recommendations  of 
CHABA  (Kryter  et  al.,  1966).  CHABA's 
1966  recommendations  were  predicated 
on  three  postulates,  which  included — 

(1)  TTS2  (temporary  threshold  shift 
measured  two  minutes  after  cessation  of 
the  noise  exposure)  is  a  valid  predictor 
of  permanent  threshold  shift  (PTS); 

(2)  equivalent  TTSj's  obtained  &t>m 
exposures  were  equally  hazardous;  and 

(3)  TTS2  is  a  consistent  measure  of  the 
effects  of  a  single  day's  exposure  to 
noise. 

Since  that  time,  NIOSH  believes  that 
more  recent  scientific  studies  have 
proven  these  postulates  to  be  erroneous. 
Another  assumption  that  NIOSH  foimd 
for  justifying  the  5-dB  exchange  rate  was 
that  interruptions  will  be  of  "equal 
length  and  spacing  so  that  a  number  of 
identical  exposure  cycles  are  distributed 
uniformly  throughout  the  day." 

Although  NIOSH  found  that 
intermittent  noise  exposure  is  less 
harmful  than  continuous  noise 
exposure.  NIOSH  has  determined  that 
the  beneficial  effects  of  intermittency 
which  allow  for  recovery  from  TTS  are 
not  found  in  industry  today.  The  quiet 
periods  are  too  loud  and  too  short  to 
permit  recovery  of  TTS  before  the  next 
exposure  to  harmful  noise. 


NIOSH  ekes  field  studies  by  Sataloff 
et  al.  (1969).  Holmgren  et  al.  (1971), 
Johansson  et  al.  (1973),  and  Institut 
National  de  Recherche  et  de  Securite 
(1978),  to  show  the  beneficial  effect  of 
intermittency  of  noise  exposure  in 
mining  and  forestry.  Studies  by  NIOSH 
(1976).  NIOSH  (1982),  Passchier- 
Vermeer  (1973)  and  Shaw  <1985).  not 
supporting  this  finding  were  also  cited. 
NIOSH,  however,  concludes  that  "the 
ameliorative  effect  of  intermittency  does 
not  support  the  use  of  the  5-dB 
exchange  rate." 

The  Shaw  study  (1985)  supports  the 
3-dB  exchange  rate  based  on  the 
premise  that  a  3-dB  exchange  rate  better 
fits  the  epidemiological  data  on  the 
relationship  between  noise  exposure 
and  hearing  loss.  Shaw  also  criticizes 
the  use  of  the  5-dB  exchange  rate 
because  it  was  based  upon  the 
assumption  that  a  (lermanent  threshold 
shift  (PTS)  is  related  directly  to 
temporary  threshold  shift  (TTS).  Shaw 
believes  that  no  researcher  has 
adequately  demonstrated  a  relationship 
between  PTS  and  TTS.  Furthermore,  he 
states  that  the  5-dB  exchange  rate  does 
not  take  into  account  variations  in  the 
temporal  pattern  of  exposure. 

Suter  (1983)  conducted  a 
comprehensive  review  of  the  literature 
on  exchange  rate.  She  concluded  that 
the  5-dB  exchange  rate  is  under- 
protective  in  many  situations  and  that 
the  3-dB  exchange  rate  is  more  firmly 
supported  by  the  scientific  evidence  for 
assessing  hearing  impairment  as  a 
function  of  sound  level  and  duration. 
Suter,  however,  stated  that: 

The  situation  becomes  more  complex  when 
noise  becomes  truly  intermittent,  in  other 
words,  when  there  are  large  differences 
between  high  and  low  levels,  and  levels  in 
between  occur  rarely.  The  studies  of  forestry 
workers  and  miners  ISataloff  et  al.  1969; 
Holmgren  1971;  Johansson  1973;  and 
Institute  National  de  Recherche  et  de 
Securite  1978)  indicate  that  the  frequent 
periods  of  quiet  between  noise  bursts  can  in 
some  circumstances,  ameliorate  the  effects  of 
noise  exposure. 

Regarding  the  literature  review.  Suter 
°  explained  that  the  researchers'  findings 
have  been  refuted  by  two  NIOSH  studies 
of  intermittently  exposed  coal  miners 
(NIOSH.  1976)  and  firefighters  (NIOSH. 
1982).  In  addition,  the  researchers' 
studies  suffer  from  various 
methodological  problems  such  as 
inadequate  characterization  of  exposure, 
sporadic  wearing  of  hearing  protectora, 
small  sample  size,  etc.  Nevertheless, 
Suter  believed  that  these  studies  show 
a  valid  trend,  in  that  the  intermittency 
of  exposure  can  offset  the  effects  of 
noise  exposure,  especially  in  view  of 
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some  of  the  animal  studies  (Ward  and 
Turner.  1982).  Suter  further  stated  that: 

The  logical  consequence  of  such  a  trend 
linteimlttent  noise  exposure  being  less 
hazardous  than  continuous  noise  exposurel 
would  be  to  allow  an  adjustment  to  the 
maximum  permissible  exposure  limit  for 
outdoor,  intermittent  noise  exposure.  This  is 
by  contrast  to  a  5-dB  exchange  rate,  for  which 

there  is  virtually  no  scientific  justification 

*  *  * 

Suter  suggested  using  a  3-dB 
exchange  rate  along  with  an  adjustment 
of  2  dB  to  the  PEL  for  outdoor  noise. 
She  stated  that  "The  exact  amount  of 
such  an  adjustment  should  await 
clarification  by  further  scientific 
evidence." 

According  to  Sliney  (1993),  chair  of 
the  ACGIH  Physical  Agents  TLV 
Committee,  (ACX^IH)  revised  its 
exchange  rate  from  5-dB  to  3-dB,  on  the 
basis  that  the  use  of  a  5-dB  exchange 
rate  is  not  wise  for  short  exposure 
periods.  The  ACX^IH  stated  that 
allowable  durations  for  high  sound 
levels  which  are  permitted  with  a  5-dB 
exchange  rate  are  excessive,  hi  addition, 
ACGIH  believed  that,  with  a  3-dB 
exchange  rate,  an  upper  limit  for  the 
TLV  was  capped  by  a  140  dBC  impulse 
peak  sound  pressure  level.  Both  the 
1971  and  1990  versions  of  the  ISO  1999 
standard  employ  the  3-dB  exchange 
rate. 


Evans  and  Ming  (1982)  studied  five 
groups  of  employees  in  noisy 
occupations  using  personal  noise 
dosimeters  which  integrated  sound 
levels  based  on  a  3-dB  exchange  rate. 
The  nofse  exposures  ranged  from  80 
dBA  to  102  dBA.  They  used  a 
mathematical  model  developed  by 
Robinson  and  Shipton  based  upon  a  3- 
dB  exchange  rate  for  predicting  hearing 
loss  among  exposed  workers.  Evans  and 
Ming  stated  that  the  observed  noise- 
induced  hearing  loss  (NIHL)  of  woricers 
in  the  spinning,  weaving,  and  bottling 
industries  agreed  with  those  predicted 
by  Robinson  and  Shipton 's  model.  The 
hearing  loss  of  workers  in  the  metal- 
work  industry,  however,  tended  to  be 
greater  than  those  predicted.  The 
authors  believed  that  the  significant 
amoimt  of  impulse  noise  contributing  to 
the  noise  exposures  in  this  industry 
explained  the  difference.  Evans  and 
Ming  concluded  that  the  use  of 
Robinson  and  Shipton 's  prediction 
method  is  valid  for  predicting  the 
hearing  loss  risk  for  various  noise 
exposures. 

As  will  be  displayed  later  in  Tables 
III-4  and  111-5,  the  3-dB  exchange  rate 
is  also  used  by  many  international 
communities  and  selected  branches  of 
the  U.S.  armed  services. 

Although  occupations  in  the  mining 
industry  are  typically  exposed  to 
varying  sound  levels,  most  miners  are 


continuously  exposed  to  noise  above  80 
dBA.  Because  ttvs  majority  of  ex|x>sure8 
are  continuously  above  80  dBA,  little  or 
no  time  is  available  to  permit  "recovery 
time"  from  TTS.  Thus,  miners 
experience  little  recovery  from  the 
effects  of  these  noise  exposures: 
"Recovery  time"  is  a  basic  tenet  of  the 
current  5-dB  exdiange  rate;  thus,  the 
Agency  has  concluded  the  continuous 
nature  of  noise  exposure  in  the  mining 
industry  is  more  realistically 
characterized  by  the  6-dB  exchange  rate. 

Although  the  Agency  has  reached  this 
conclusion,  and  although  there  appears 
to  be  a  growing  consensus  supporting 
the  use  of  a  3-dB  exchange  rate  among 
the  scientific  community,  international 
regulators,  and  the  U.S.  armed  services, 
MSHA  has  chosen  to  retain  a  5-dB 
exchange  rate  for  its  proposal  because 
there  are  significant  feasibility 
implications  of  adopting  a  3-dB  rate — 
both  economic  and  technological. 

With  respect  to  economic  feasibility, 
MSHA  conducted  a  study  of  the  effect 
of  a  3-dB  exchange  rate  on  the  measured 
noise  exposure  of  U.S.  metal  and 
nonmetal  miners.  The  mine  inspectors 
collected  measurements  during  the 
course  of  their  regular  inspections  using 
personal  noise  dosimeters  which 
collected  data  using  5-dB  and  3-dB 
exchange  rates  simultaneously.  These 
data  are  presented  in  Table  01-2. 


Table  III-2.— M/NM  Samples"  Exceeding  SPEanEO  Sound  Levels  Couecteo  by  MSHA  From  May  1995  to 

OcrbsER  1995 


5-dB  exchange  rate 

^kJB  exchange  rate 

Sound  level  On  dBA) 

Number  o( 
samples 

Percent  of 
samples 

Number  of 
samples 

Percent  of 
sanrples 

90 _ „ 

85...™.    „. : „. 

491 

16^ 

1483 
2543 

49.9 
85.5 

•  Total  of  2974  samples.  Two  of  the  boxes  in  the  table  do  not  contain  entries.  This  is  to  avoid  the  potential  for  making  an  inappropriate  com- 
parison of  values.  Direct  comparison  of  TWA»  values  determined  with  different  thresholds  is  not  appropriate  if  the  TWA,  is  less  than  one  of  tt>e 
thresholds.  An  example  may  help  to  illustrate  the  point.  A  miner  exposed  to  a  constant  sound  field  of  85  dBA  lor  8  hours  vrauld  be  determined  to 
have  a  noise  dose  of  0%,  or  a  TWAg  of  0  dBA,  if  a  90  dBA  threshold  is  used:  none  of  the  sound  would  be  counted  in  the  computation.  If  the  ex- 
posure was  measured  using  an  80  dBA  threshold,  the  dose  would  be  50%,  or  a  TWA«  of  8S  dBA.  Contrasting  the  measures  t^en  with  the  two 
threstiolds  would  t>e  inappropriate  in  such  a  case.  \ 


The  measurements  in  Table  III-2  for 
a  5-dB  exchange  rate  were  made  using 
a  90-dBA  threshold  while  the  3-dB 
exchange  rate  data  were  obtained 
without  a  threshold.  To  get  a  better 
picture  of  the  impact  of  moving  fit>m  a 
5-dB  exchange  rate  to  a  3-dB  exchange 
rate  if,  as  proposed,  the  Agency  adopts 
an  80-dBA  threshold.  Table  III-3  has 
been  constructed.  The  data  for  the  5-dB 
exchange  rate  comes  fiom  the  Agency's  " 
dual-threshold  survey  for  metal  and 
nonmetal  mines,  presented  in  Table  11- 
11.  This  also  allows  for  the  analysis  of 
data  at  values  below  a  TWA*  of  90  dBA, 


something  which  is  not  possible  with  a 
90  dBA  threshold.  The  data  for  the  3-dB 
exchange  rate  come  bom  Table  III-2 — 
switching  to  an  80  dB  threshold  does 
not  significantly  change  the  3-dB 
readings  in  Table  III-2. 


Table  HI-3.— Metal/Nonmetal  Sam- 
ples Exceeding  Specified  Sound 
LfevELS  AT  Different  Exchange 
Rates 


&<e 

Sound  level 
(in  dBA) 

Percent 

3-dB  percent 

90 
85 

26J 
67.6 

49.9 
85.5 

As  indicated  in  Table  01-3  the 
selection  of  an  exchange  rate 
substantially  affects  the  measured  noise 
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exposure.  The  percentage  of  miners 
whose  noise  exposure  would  exceed  a 
PEL  set  at  a  TWA«  of  90  dBA  {or  an  L&^s 
of  90  dBA  in  the  case  of  a  3-dB 
exchange  rate)  increases  from  26.9%  to 
49.9%  when  the  exchange  rate  changes 
from  5-dB  to  3-dB.  Looking  at  the 
numbers  another  way,  as  compared  with 
using  a  5-dB  exchange  rate,  using  a  3- 
dB  exchange  rate  would  result  in  the 
need  to  utilize  engineering  or 
administrative  controls  to  limit  the 
exposiue  of  twice  as  many  miners. 
Moreover,  the  engineering  controls 
required  would  be  more  expensive  since 
it  would  take  a  more  stringent  control  to 
bring  do%vn,  to  the  PEL.  exposures  that 
double  every  3-dB.  The  table  also 
reveals  that  to  switch  to  a  3-dB 
exchange  rate  and  setting  the  PEL  at  an 
ht^  of  85  dBA  would  increase  the 
percentage  of  miners  whose  exposure  is 
out  of  compliance  with  the  PEL  from 
67.6%  to  85.5%. 

MSHA  has  not  compiled  similar  data 
for  coal  mining,  although  the 
consequences  would  be  similar. 
Accordingly,  MSHA  believes  that  using 
a  3-dB  exchange  rate  would  have 
significant  implications  for  the  U.S. 
mining  industry. 

With  respect  to  technological 
feasibility,  it  is  extremely  difficult  to 
reduce  the  noise  exposures  to  a  L,^  of 
90  dBA  using  currently  available 
engineering  or  administrative  noise 
controls  or  a  combination  thereof.  For 
many  pieces  of  existing  equipment  it  is 
not  practical  to  apply  engineering 
controls  without  seriously 
compromising  the  equipment's 
operational  capacity. 

Accordingly,  as  oiscussed  in  part  IV 
of  this  preamble,  moving  the  industry  to 
a  3-dB  exchange  rate  may  be  infeasible 
at  this  time. 

MSHA  believes  that  the  determination 
of  an  appropriate  exchange  rate  is  one 
of  the  more  noteworthy  issues  in  the 
proposed  rule.  Accordingly,  MSHA 
requests  further  comment  and  data  on 
this  issue.  In  particular,  MSHA  notes 
that  the  studies  supportive  of  a  5-dB  rate 
are  generally  dated,  and  requests 
information  about  any  more  current 
study  supporting  that  exchange  rate. 

A-weighting,  slow-response 

Proposed  §62.1 20(a)(3)(iv)  requires 
that  the  instruments  used  for  measuring 
noise  exposures  be  set  for  the  A- 
weighting  network  and  slow-response 
(exponential  time  averaging).  This  is 
identical  to  the  existing  MSHA 
regulations  for  exposures  to  non- 
impulse/impact  noise.  OSHA  also  uses 
the  A-weighting  network  and  the  slow- 
response  time  for  evaluating  exposure  to 
noise. 


Weighting  networks  were  designed  to 
approximate  the  response  of  the  human 
ear  to  tones  of  equal  loudness.  The 
human  ear  does  not  respond  to  all  levels 
of  tones  in  the  same  way.  At  low  sound 
pressure  levels  (e.g.,  50  dB)  the  ear 
discriminates  against  low-frequency  and 
high-frequency  tones.  At  higher  sound 
pressure  levels  (e.g.,  90  dB),  the  ear  no 
longer  discriminates  against  low-  and 
high-frequency  tones.  Although  the 
human  ear  does  not  discriminate  against 
low-frequency  tones  at  high  sound 
levels,  the  low-frequency  tones  are  less 
damaging  to  hearing  than  mid-frequency 
tones. 

Several  weighting  networks  have  been 
developed  to  take  these  differences  into 
account:  known  as  A,  B,  and  C  Early 
researchers  suggested  using  them  all  in 
combination:  the  A-weighting  netwtffk 
when  the  soimd  pressure  level  was  less 
than  55  dB,  the  B-weighting  network 
between  55  and  85  dB,  and  the  C- 
weighting  network  for  sound  pressure 
levels  exceeding  85  dB  (Scott,  1957). 
Since  that  time,  however,  concensus  has 
developed  on  the  use  of  the  A-weighting 
network. 

Response  time,  also  known  as  a  time 
constant,  refers  to  the  speed  at  which 
the  instrument  respondis  to  a  fluctuating 
noise. 

There  are  five  responses  defined  in 
ANSI  Sl.4-1983,  "Specification  for 
Sound  Level  Meters".  They  are  fast, 
slow,  impulse,  exponential,  and  peak. 
The  quickest  response  is  the  peak 
response  and  the  slowest  is  the  slow. 
Originally  the  slow  response  (1000 
milnseconds)  was  used  to  characterize 
occupational  noise  exposure.  This 
response  was  used  since  it  was  easier  to 
read  the  needle  deflections  on  a  meter 
in  rapidly  fluctuating  noise.  For  this 
type  of  noise  the  needle  deflections 
using  the  fast  response  (125 
milliseconds)  were  too  difficuh  for  the 
human  eye  to  follow.  ANSI  Sl.25-1991, 
"Specification  for  Personal  Noise 
Dosimeters",  prescribes  only  the  slow 
and  the  fast  responses  for  personal  noise 
dosimeters.  Many  of  the  older,  but  not 
obsolete,  personal  noise  dosimeters  only 
have  the  slow  response.  Furthermore, 
the  slow  response  was  used  for 
characterizing  the  noise  exposure  when 
most  damage  risk  criteria  were 
developed. 

Many  commenters  suggested  that 
MSHA  adopt  OSHA's  instrumentation 
requirements.  This  would  imply  {hat 
noise  is  to  be  measured  on  the  A- 
weighting  network  and  the  slow 
response.  However,  one  commenter 
suggested  that  MSHA  use  the  fast 
response  for  evaluating  noise  exposure, 
because  "Use  of  Cast  response  will  result 


in  a  more  accurate  assessment  of 
employee  exposure." 

Prior  to  the  adoption  of  the  A- 
weighting  network  to  evaluate  noise 
exposure,  the  scientific  community  used 
more  complex  methods  (e.g..  octave 
bands  and  speech  interference  levels). 

ACXJIH  (1986)  reports  that: 

*  *  *  Botsfbrd  demonstrated  that  A- 
weighted  levels  are  as  reliable  as  octave  band 
levels  in  the  prediction  of  ei!ects  on  hearing 
in  80%  of  the  occupational  noises 
considered,  and  slightly  more  conservative  in 
16%  of  the  cases.  Passchier-Vermeer  and 
Cohen  et  al.  similarly  demonstrated  that  A- 
weighted  levels  provide  a  reasonable 
estimate  of  the  hazard  to  hearing  in  roost 
industrial  enviionmenis. 

The  National  Safety  Council's  Book. 
Fundamentals  of  Industrial  Hygiene, 
Fourth  Edition  (Plog  et  al..  1995)  states 
that: 

The  A-weighted  sound  level  measurement 
has  become  popular  in  the  assessment  of 
overall  noise  hazard  because  it  is  thought  to 
provide  a  rating  of  industrial  broadband 
noises  that  indicates  the  injurious  efiiscts 
such  noise  has  on  the  human  ear. 

NIOSH  (1972)  recommended  the 
continued  use  of  the  A-weighted  sound 
level  measurement  in  its  criteria 
document  for  a  recommended  standard 
on  occupational  noise  exposure.  In  this 
criteria  document  they  state: 

As  a  result  of  its  simplicity  and  accuracy 
in  rating  hazard  to  hearing,  Uie  A-weighted 
sound  level  was  adopted  as  the  measure  for 
assessing  noise  exposure  by  the  American 
ConCsrence  of  Governmental  Industrial 
Hygienist  (ACX}IH)  and  by  Intersociety 
Committee  consisting  of  representatives  from 
the  American  Academy  of  Occupational 
Medicine,  American  Academy  of 
Ophthabnology  and  Otolaryngology.  ACGIH, 
Industrial  Hygiene  Association,  and  the 
Industrial  Medical  Association.  A-weighted 
sound  level  measurement  was  adopted  by  the 
U.S.  Department  of  Labor  as  part  of  the 
Occupational  Safety  and  Health  Standards 
and  by  the  British  Occupational  Hygiene 
Society  in  its  Hygiene  Standards  for  Wide- 
Band  Noise. 

In  reviewing  the  procedures  for 
exposure  measurement  in  regulations 
and  codes  of  practice  (mandatory  or 
recommended)  from  the  EEC,  the  ISO, 
the  international  community,  and 
selected  branches  of  the  U.S.  armed 
services  (see  Tables  ni-4  and  III-5). 
MSHA  found  that  there  is  general     . 
agreement  among  these  groups  that 
measurements  be  taken  using  the  A- 
weighting  netv/ork  and  most  agree  to 
use  the  slow-response  instrument 
settings.  ISO  1999  (1990)  recommends 
that  if  sound  level  meters  are  used  to 
measure  noise  exposure,  then  the 
instrument  should  be  set  on  A- 
weighted,  fast-response.  In  Australia, 
integrating  sound  level  meters  should  be 
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set  to  fast-response  while  other  sound 
level  meters  should  be  set  to  slow- 
response. 

The  scientific  community  and  most 
regulatory  entities  around  the  world 
accept  the  A-weighting  network  and 
slow-response  time  as  appropriate 
measurement  parameters  for 
characterizing  noise  exposures.  These 
parameters  have  been  used  by  the  U.S. 
Department  of  Labor,  since  the  adoption 
of  the  Walsh-Healey  Public  Contracts 
Act  noise  regulations  of  1969. 

Based  upon  comments  and  the  good 
correlation  between  hearing  loss  and  A- 
weighted  noise  exposures,  MSHA 
proposes  to  continue  using  A-weighting 
and  slow-response  when  determining  a 
miner's  noise  exposure. 

Action  Level 

Proposed  §  62.120(b)  establishes  an 
"action  level"  at  a  TWA«  of  85  dBA. 

The  need  for  an  action  level  reflects 
two  facts:  1)  there  is  a  significant  risk  of 
material  impairment  to  miners  from  a 
lifetime  of  exposure  to  noise  at  this 
level;  and  2)  the  Agency  believes  it  may 
not  be  feasible  at  this  time  to  lower  the 
PEL  to  this  level,  since  that  would 
require  that  mine  operators  use  all 
feasible  engineering  and  administrative 
controls  to  reduce  noise  exposures  to 
this  level. 

The  proposal  would  require  that  all 
miners  exposed  above  the  action  level 
be  provided  special  instruction  in  the 
hazards  of  noise  and  protective 
methods.  The  training  is  to  be  provided 
annually  for  as  long  as  exposure  exceeds 
the  action  level.  (The  nature  of  this 
instruction,  how  it  is  to  be  provided, 
and  how  it  can  be  coordinated  with 
other  required  miner  training  are 
subjects  discussed  in  connection  with 
proposed  §62.130.) 

If  a  miner's  exposure  exceeds  the 
action  level  but  is  below  the  PEL,  an 
operator  will  also  be  required  to  enroll 
a  miner  whose  exposure  exceeds  the  . 
action  level  in  a  hearing  conservation 
program  (HCP).  While  enrollment  in  the 
HCP  would  require  the  operator  to  make 
annual  audiometric  testing  available  to 
the  miner,  miners  exposed  to  noise 
below  the  PEL  would  have  the  right  to 
decline  taking  any  annual  audiometric 
testing.  MSHA's  proposed  testing 
requirements  related  to  the  action  level 
are  consistent  with  those  of  the  OSHA 
HCP.  The  requirements  for  such  testing 
are  discussed  in  connection  with 
proposed  §  62.140,  audiometric  testing 
proeram. 

MSHA  is  seeking  comments  on  how 
to  minimize  the  burden  on  mine 
operators  of  providing  audiometric 
examinations  for  those  miners  with  only 
a  temporary  attachment  to  the  mining 


work  fon»  (e.g.  summer  employees), 
while  recognizing  the  importance  of 
detecting  and  tracking  hearing  loss 
among  those  who  switch  jobs. 

In  addition,  the  operator  must  provide 
properly  fitted  hearing  protection — 
before  the  initial  hearing  examination,  if 
a  significant  threshold  shift  in  hearing 
acuity  is  detected,  and  at  any  other  time 
upon  miner  request.  Should  it  take  more 
than  6  months  to  provide  the  initial 
hearing  examination  because  of  the 
need  to  wait  for  a  mobile  test  van,  or 
should  a  significant  threshold  shift  in 
hearing  acuity  be  detected,  the  operator 
would  also  be  required  to  ensure  that 
the  miner  wears  the  hearing 
protection — even  if  the  miner's  noise 
exposure  remains  under  the  PEL.  (A 
discussion  of  the  time  frames  for 
audiometric  tests,  and  the  use  of  mobile 
test  vans,  is  included  in  the  discussion 
of  proposed  §62.140,  audiometric 
testing  program.  The  deflnition  of  a 
significant  threshold  shift  is  discussed 
in  connection  with  proposed  §  62.160, 
evaluation  of  audiogram.) 

An  action  level  currently  exists  under 
OSHA  but  would  be  new  to  the  mining 
industry.  As  discussed  herein,  MSHA 
proposes  to  build  upon  the 
requirements  which  have  been  used  by 
OSHA  while  giving  due  regard  to 
implementation  approaches  appropriate 
to  the  circumstances  of  the  mining 
community. 

Ck>mments  on  Action  Level 

Several  commenters  recommended  an 
action  level  of  8S  dBA  for  triggering  the 
requirements  of  an  HCP. 

Many  of  those  who  commented  in 
response  to  MSHA's  ANPRM  discussed 
hearing  protection  and  audiometric 
testing.  Some  of  these  comments  shed 
light  on  the  relationship  and' 
ctfmparative  benefits  of  these 
approaches. 

Some  commenters  supported  the  use 
of  hearing  protectors  as  an  integral  part 
of  an  HCP.  while  other  commenters 
recommended  that  hearing  protectors  be 
supplied  even  when  not  required  so  as 
to  afford  greater  protection.  Other 
commenters  expressed  three  common 
concerns  over  the  use  of  hearing 
protectors — 

(1)  difficulty  with  speech 
communication  and  the  masking  of 
warning  signals  (roof  talk,  backup 
alarms,  etc.),  especially  for  those  miners 
with  a  pre-existing  hearing  loss; 

(2)  miner  acceptance,  inoluding 
comfort;  and 

(3)  personal  hygiene. 

The  latter  two  issues  of  miner 
acceptance  and  ptersonal  hygiene  are 
discussed  in  detail  in  the  sections  of  the 
preamble  entitled  Selection  of  hearing 


protectors  and  Maintenance  of  hearing 
protectors,  respectively  (in  connection 
with  proposed  §62.125). 

Several  commenters  suggested 
alternatives  for  dealing  with 
communication  problems  associated 
with  the  use  of  hearing  protectors  by 
those  with  a  hearing  loss  or  in  the 
presence  of  background  noise.  These 
alternatives  included  use  of  a  "buddy" 
system,  visual  warnings, 
communication  headsets,  vitro-tactile 
warning  systems,  flat-frequency 
response  hearing  protectors,  and  notch- 
ampHBcation  earmuffis. 

Many  commenters  specifically 
mentioned  the  problem  of  miner 
acceptance  of  hearing  protectors.  One  of 
these  conunenters  stated:  *****  there 
is  anecdotal  reporting  to  suggest  that 
miners  resist  wearing  hearing  protective 
devices." 

One  commenter  stated:  "Another 
[usage]  problem  may  be  the  use  of  muffs 
with  additional  safety  equipment,  e.g. 
hard  hats  and  safety  glasses,  that  may  be 
required  for  use  by  the  miners."  Other 
commenters  either  had  no  problems 
with  hearing  protectors  or  felt  that  any 
problems  could  be  overcome  with  the 
proper  training. 

In  addition  to  the  comments  received 
in  response  to  MSHA's  ANPRM  on  this 
issue,  several  researchers  and 
organizations  have  taken  a  position  in 
regard  to  the  use  of  hearing  protectors. 

Shaw  (1985)  reviewed  much  of  the 
same  literature  as  OSHA  when  the  1983 
Hearing  Conservation  Amendment  was 
prepared.  Shaw's  study  supports 
requiring  both  hearing  protectors  and  an 
HCP  for  exposures  exceeding  85  dBA. 

In  Communication  in  Noisy 
Environments  (Coleman  et  aL,  1984),  the 
authors  state  that:  • 

*  *  *  excessive  attenuation  needs  to  be 
minimized  and  the  frequency  responee  of  the 
protector  is  of  particular  importance  in  this 
respect  •  •  *  (S)everal  author* 
*  *  *  suggest  that  a  protector  which  passed 
relatively  more  low  frequencies  could 
increase  remote  masking  and  jnoduce 
ptotentiai  communication  difficulties  for 
some  members  of  the  population.  This  efbct 
has  been  demonstrated  to  be  of  practical 
signi6cance  for  coal  mining  conditions  *  *  • 
A  flat  frequency  response  for  a  protector  is 
necessary  to  counter  the  effect 

Michael  (1991)  recommends  that  the 
hearing  protector  attenuate  the  noise 
with  an  adequate  margin  of  safiaty; 
however,  the  hearing  protector  should 
not  unnecessarily  reduce  important 
aural  communications.  To  accomplish 
this  goal,  the  hearing  protector's 
attenuation  characteristics  should  be 
matched  to  the  noise  exposure  spectra 
as  close  as  possible.  This  way  the 
bearing  protector  will  minimally  change 
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the  worker's  perception  of  the  noise. 
Michael  also  points  out  that  overall 
noise  reduction  achieved  by  a  hearing 
protector  can  be  substantially 
influenced  by  the  spectra  of  the  noise. 

Chiusano  et  al.  (1995)  reported  that  a 
communication  headset,  without  gain 
limiters,  can  expose  communication 
workers  to  hazardous  sound  levels.  The 
noise  exposures  ranged  from  79.9  dBA 
to  103.8  dBA,  with  the  average  exposure 
being  87.0  dBA.  Furthermore,  the  peak 
sound  pressure  levels  ranged  from  119.2 
dB  to  148.8  dS.  with  the  average  being 
140.8  dB.  Some  recommendations 
presented  by  the  authors  to  control  the 
noise  exposure  were  to  include  peak 
clipping,  bandwidth  limitations,  signal 
compression,  computerized  gain 
control,  and  improving  the  signal  to 
noise  ratio. 

In  the  CAOHC  Manual,  Miller  (1985) 
states  that  many  authorities  consider 
OSHA's  requironent  on  who  must  wear 
hearing  protectors  to  be  "unwieldy." 
This  manual  states  further  that  "A  more 
practical  and  workable  approach  is  to 
require  all  workers  exposed  to  levels  of 
85-dBA  or  higher  to  use  PHPD's 
[personal  hearing  protection  devices] 
regardless  of  whether  the  audiograms 
showanSTS." 

According  to  Suter  (1986):  "Because 
hearing  loss  may  occur  in  people 
chronically  exposed  to  levels  of  85-dBA 
and  above,  it  is  wise  to  use  protectors 
that  attenuate  to  85-dBA  in  all  cases." 

llie  U.S.  Armed  Services,  as  well  as 
the  European  Economic  Community  and 
other  foreign  countries,  require  the  use 
of  hearing  protection  when  sound  levels 
exceed  85  dBA. 

General  Discussion  of  Action  Level  and 
Requirements 

The  Agency  has  concluded  that  there 
is  a  significant  risk  of  material 
impairment  to  miners  bom  a  lifetime  of 
exposure  to  noise  at  a  TWA*  of  85  dBA. 
hi  mining,  the  Brst  line  of  defense 
against  risks  has  always  been  training. 
Accordingly,  the  proposal  provides  for 
annual  instruction — to  enhance 
awareness  of  noise  risks,  operator 
requirements,  and  available  controls. 
This  training  would  be  required  for  any 
miner  whose  exposure  is  above  the 
action  level. 

MSHA's  requirements  for  this 
training,  and  a  discussion  of  how  it  can 
be  coordinated  with  existing  training 
requirements,  are  in  proposed  §62.130. 
As  discussed  below  in  connection  with 
that  section,  MSHA  received  many 
comments  in  response  to  its  Advance 
Notice  of  Proposed  Rulemaking  that 
supported  the  value  of  an  annual 
training  requirement.  Studies  have 
shown  that  the  effectiveness  of  a  hearing 


protection  program  is  highly  dependent 
on  the  proper  use  of  hearing  protectors 
and  the  commitment  of  both 
management  and  employees,  and 
annual  training  is  critical  to  reinforce 
both  the  knowled^  and  commitment. 

The  Agency  believes  it  may  not  be 
feasible  at  this  time  to  require  mine 
operators  to  reduce  noise  exposures  to 
a  TWAs-of  85  dBA.  A  detailed 
discussion  on  this  point  can  be  found  in 
Part  IV  of  this  preamble.  Thus,  for 
exposures  between  a  TWAs  of  85  dBA 
(the  action  level),  and  a  TWAg  of  90 
dBA  (the  PEL),  the  available  tools  to 
supplement  trainii^  are  limited  to 
hearing  protectors  and  annual 
audiometric  examinations. 

Hearing  protectors  offer  only  limited 
noise  protection.  As  discussed  in  detail 
in  connection  with  proposed  §62.125. 
studies  indicate  that  hearing  protectors 
may  provide  significantly  less  than  their 
rated  protection  under  actual  mining 
conditions.  Nevertheless,  MSHA 
believes  that  if  hearing  protection  is 
properly  utilized — that  is,  if  the 
requirements  under  proposed  §62.125 
are  implemented — they  generally  can  be 
relied  on  to  provide  at  least  5  dBA 
attenuation,  and  thus  could  realistically 
protect  the  majority  of  miners  whose 
noise  exposure  falls  between  the  action 
level  and  the  PEL. 

The  comments  that  MSHA  received  in 
response  to  its  ANPRM,  however, 
suggest  that  ensuring  the  protectors  are 
properly  fitted,  maintained  and  utilized 
may  continue  to  prove  difficult — even 
once  the  proposed  new  standards  in  this 
regard  (see  the  discussion  of  proposed 
§62.125)  are  taken  into  account.  For 
example: 

(1)  The  mining  environment  presents 
hazards  which  require  a  miner  to  be 
aware  of  his/her  surroundings.  Many 
underground  miners  claim  that  the  use 
of  hearing  protectors  interferes  with 
their  ability  to  hear  warning  signals  or 
roof  talk.  This  interference  may  be 
particularly  pronounced  among  miners 
who  already  have  a  significant  degree  of 
hearing  loss,  and  such  miners  may 
justifiably  be  reluctant  to  use  hearing 
protectors; 

(2)  Hearing  protectors  (earmuffs  and 
earplugs)  are  difficult  to  keep  clean  in 
the  mining  environment  which  can  lead 
to  irritation  or  infection  of  the  ear(s); 

(3)  Earmuffs  are  often  uncomfortable 
when  worn  in  hot  environments  (e.g., 
surface  mines  during  periods  of  extreme 
heat  or  some  deep  underground  mines); 

(4)  Hearing  protectors  experience  a 
degradation  of  attenuation  when  moved 
from  their  original  position.  This 
condition  can  occur  often  when  hearing 
protectors  are  worn  by  a  miner, 
operating  vibrating  equipment  (e.g.. 


pneumatic  drills,  continuous  mining  ■ 
machines,  mobile  equipment),  wearing 
certain  types  of  personal  protective  gear 
(e.g.,  safety  glasses,  hardhats, 
respirators,  welder's  hood,  etc.),  or 
sweating; 

(5)  The  effectiveness  of  hearing 
protectors  is  highly  dependent  upon 
proper  fit  and  use  by  the  miner.  While 
the  amount  of  protection  afforded  by 
engineering  controls  can  be  easily 
measured,  the  attenuation  of  hearing 
protectors  under  actual  working 
conditions  can  only  be  estimated;  and 

(6)  Generally,  hearing  protectors  are 
not  effective  in  reducing  low  frequency 
noise.  As  most  mining  machinery  emits 
predominantly  low  frequency  noise,  the 
use  of  hearing  protectors  may  have  a   ' 
negligible  effect  in  reducing  the  overall 
sound  level. 

To  alleviate  these  problems,  both^ 
operators  and  miners  must  be 
committed  to  working  through 
individual  concerns  about  hearing 
protection.  MSHA  believes  that  the  best 
way  to  facilitate  this  process — at 
-  exposure  levels  between  the  action  level 
and  the  PEL,  and  with  a  few 
exceptions — is  to  have  operators 
provide  instruction  and  make  suitable 
hearing  protectors  available  to  miners 
upon  request.  If  protectors  are 
requested,  they  would  have  to  be 
provided  in  accordance  with  the 
requirements  of  §  62.125 — i.e.  a  choice 
of  plug  or  muff  type,  properly  fitted, 
maintained,  and  replaced  under  certain 
conditions.  An  operator  would  generally 
not,  at  such  exposure  levels,  have  an 
obligation  to  enforce  the  use  of  hearing 
protection.  MSHA  believes  that  the 
combination  of  knowledge,  availability, 
and  properly  selected,  fit  and 
maintained  equipment  may  be  the  best 
way  to  encourage  hearing  protector  use. 

MSHA  would  require  an  operator  to 
provide  a  miner  with  a  hearing  protector 
while  awaiting  a  baseline  audiometric 
examination;  but  with  the  exception 
noted  below,  the  operator  would  not 
have  to  enforce  the  use  of  the  protector 
as  long  as  the  miner's  exposure  does  not 
exceed  the  PEL. 

In  two  cases,  however,  MSHA 
proposes  to  require  operators  to  enforce 
hearing  protector  use  at  exposures 
below  the  PEL.  The  first  case  would  be 
in  the  event  a  miner  exposed  above  the 
action  level  has  to  wait  more  than  6 
months  for  a  baseline  audiometric 
examination.  As  noted  in  proposed 
§62.140,  the  basehne  examination  is 
normally  to  take  place  within  6  months 
of  a  determination  that  a  miner  is  at  risk 
because  his  or  her  exposure  exceeds  the 
action  level;  however,  the  time  frame 
can  be  extended  for  an  additional  6 
months  if  the  operator  has  to  wait  for  a 
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mobile  test  van.  In  such  cases,  the  miner 
is  exposed  to  harm  for  an  extended 
period  of  time  without  the  benefit  of 
audiometric  test  data,  and  MSfiA 
believes  it  would  be  appropriate  to 
require  protection  to  be  worn.  This  is 
the  approach  taken  under  OSHA's  noise 
requirements.  * 

In  addition,  an  operator  would  be 
obligated  to  ensure  the  miner  uses 
provided  hearing  protection  when 
audiometric  examinations  indicate  a 
significant  threshold  shift  (STS)  in 
hearing  acuity  has  occurred  and  the 
miner's  exposure  exceeds  the  action 
]eveL(The  evaluation  of  audiograms, 
and  the  determination  of  whether  or  not 
there  is  an  STS,  is  the  subject  of 
proposed  §  62.160.)  MSHA  believes  that 
once  there  is  evidence  from  the  tests 
that  the  miner  is  incurring  hearing  loss, 
it  is  appropriate  to  require  that  bearing 
protectors  be  worn  as  long  as  exposure 
exceeds  the  action  level. 

Annual  audiometric  examinations 
cost  more  than  providing  hearing 
protection — but  as  already  recognized 
by  many  in  the  mining  industry,  and  all 
the  industries  which  operate  under 
OSHA's  requirements,  such 
examinations  provide  important 
information,  especially  in  an 
environment  in  which  hearing  protector 
,  use  has  the  problems  noted  previously. 
The  act  of  enrolling  miners  in  a 
"hearing  conservation  program"  (HCP) 
can  help  emphasize  to  those  individuals 
that  they  should  pay  more  attention  to 
the  training  and  available  controls.  It 
also  helps  miner  representatives, 
operators,  and  MSHA  focus  available 
resources  on  those  miners  who  have 
actually  suffered  an  STS  at  lower  noise 
exposures.  While  MSHA  is  not 
proposing  to  require  operators  to 
compel  miners  to  take  the  annual 
examinations  at  exposure  levels  below 
the  PEL,  and  expects  that  many  miners 
may  be  reluctant  to  take  examinations 
out  of  concern  about  how  the 
information  would  be  used,  MSHA 
anticipates  that  over  time  the  required 
training  would  lead  to  growing  use  of 
such  examinations  within  the  mining 
industry.  (MSHA's  preliminary  RIA 
assumes  only  limited  participation  at 
such  exposure  levels  during  the  initial 
years  of  the  rule's  implementation.) 

Participation  in  an  HCP 

MSHA  has  no  standards  addressing 
hearing  conservation  plans  or  programs 
in  its  existing  metal  and  nonmetal 
regulations.  However,  an  indeterminate 
number  of  mines  have  voluntarily 
established  HCP's.  MSHA  estimates  that 
5%  of  small  mines,  and  20%  of  large 
mines,  have  such  programs. 


Existing  MSHA  coal  noise  standards 
require  mine  operatcws  to  submit  "*  *  * 
a  plan  for  the  administration  of  a 
continuing,  effective  hearing 
conservation  program,"  within  60  days 
following  the  issuance  of  a  notice  of 
violation  [citation]  for  subjecting  a 
miner  to  a  noise  exposure  exceeding  the 
PEL.  This  plan  must  include  provisions 
for  pre-employment  and  periodic 
audiograms.  The  regulation,  howevw, 
does  not  specify  the  procedures  nor  the 
time  frame  for  obtaining  these 
audiograms.  Additionally,  due  to  coal's 
policy  of  considering  hearing  protector 
attenuation  in  determining  compUanoe 
with  the  PEL,  few  miners  are  found 
overexposed.  "^ 

OSHA's  noise  standard  requires  that 
all  employees  exposed  above  the  action 
level  (TWAg  of  85  dBA)  be  enrolled  in 
an  HCP.  OSHA's  HCP  requirements 
include  provisions  addressing  exposure 
assessment,  training,  audiometric 
testing,  hearing  protectors,  notification, 
and  recordkeeping. 

Several  commenters  recommended 
requiring  an  HCP  whenever  a  miner's 
exposure  exceeds  a  TWAg  of  85  dBA,  or 
equivalently  a  noise  dose  of  50%. 

Under  MSHA's  proposal, 
participation  in  an  HCP  would  be 
provided  by  the  mine  operator  at  no  cost 
to  the  miner.  OSHA  also  specifies  that 
audiometric  testing  and  hearing 
protectors  be  provided  at  no  cost  to  the 
employees.  MSHA  intends  that  the 
audiometric  testing  be  given  during 
normal  working  hours  (on-site  or  off- 
site)  and  that  miners  participating  in 
these  activities  receive  wages  for  the 
time  spent  in  their  involvement.  If  the 
audiometric  testing  is  provided  off-site, 
MSHA  intends  the  mine  operator  to 
compensate  the  miners  for  the 
additional  costs,  such  as  mileage,  meals, 
and  lodging,  that  they  may  incur. 

Elements  of  an  HCP 

Some  of  the  elements  often 
considered  to  be  part  of  an  HCP  are 
handled  through  separate,  free-standing 
requirements  under  MSHA's  proposal. 
These  include  hearing  protection  and 
training,  and  an  employer's  obligation  to 
evaluate  the  noise  to  which  miners  are 
exposed  to  determine  if  specified  levels 
are  exceeded.  Accordingly,  the  proposal 
uses  the  term  HCP  to  refer  essentially  to 
annual  audiometric  testing  and  required 
follow  up  examinations  and  actions. 

Under  OSHA's  noise  standard,  the 
elements  of  an  HCP  include: 

(1)  monitoring  employee  noise 
exposure; 

(2)  wearing  hearing  protectors; 

(3)  education  and  training;  and 

(4)  audiometric  testing  and  medical 
evaluation. 


In  its  ANPRM,  MSHA  requested 
information  conoeming  the  element* 
tvhich  would  be  appropriate  for 
inclusion  in  an  HCP  for  mining.  MSHA 
received  numerous  comments 
concerning  this  issue.  Of  these,  many 
supported  MSHA's  adoption  of  HCP 
requirements  similar  to  OSHA's, 
including: 

*  *  *  Assessment,  monitoring,  engineering 
and/or  administrative  controls,  hearing 
protective  devices,  employee  education, 
audiometric  testing,  interpretation  of 
audiometric  tests  and  follow-up,  and 
appropriate  record  keeping 

Although  there  was  a  consensus 
among  commenters  on  the  elements  of 
an  HCP,  there  was  considerable 
variation  in  the  substantive  aspects  of 
these  elements.  Commenters  ranged 
from  wanting  more  performance 
oriented  requirements  to  wanting  more 
specific  requirements  with  fewer 
exceptions  than  in  the  existing  OSHA 
riile. 

One  commenter  wanted  "*  *  *  a 
more  stringent  program  than  the  present 
OSHA  HCP*  *  "".Another  felt  that  no 
program  should  be  implemented  imtil 
"*  •  *  sufficient  evidence  and  testing 
demonstrates  a  need  for  the  program  to 
protect  the  hearing  of  miners."  Another 
commenter  believed  that  audiograms 
were  a  needless  expense,  but  that 
hearing  protectcKS  should  be  required 
for  all  miners  exposed  to  hazardous 
soimd  levels.  Several  commenters 
believed  that  HCP's  were  of  no  value, 
stating  "Ouur  experience  with  HCP's 
indicates  they  are  wasted  bureaucratic 
red  tape  and  present  no  benefit  to  the 
employees." 

"Guidelines  for  the  Conduct  of  an 
Occupational  Hearing  Conservation 
Program"  (1987)  developed  by  the 
American  Occupational  Medical 
Association's  Noise  and  Hearing 
Conservation  Committee  of  the  Council 
on  Scientific  Affairs  presents  the  basic 
elements  of  an  HCP.  They  recommend 
that  each  program  include:  (1) 
measurement  of  exposure;  (21 
engineering  controls;  (3)  use  of  hearing 
protectors;  (4)  audiometric  testing  and 
medical  evaluation;  (5)  education  and 
training;  (6)  assessment  of  program 
effectiveness;  and  (7)  management 
support. 

MSHA  agrees  with  the  majority  of  the 
commenters  to  the  ANPRM.  However, 
as  noted,  MSHA  proposes  to  require 
some  of  these  elements  through  free- 
standing requirements.  Accordingly,  the 
proposal  uses  the  term  HCP  to  refer 
essentially  to  annual  audiometric  testing 
and  required  follow  up  examinations 
and  actions.  Overall,  the  requirements 
of  MSHA's  proposal  are  generally 
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consistent  with  OSHA's  current  HCP 
requirements  and  with  the  requirements 
of  the  U.S.  armed  services  and  the 
international  community. 

MSHA  reviewed  HCPs  in  effect  at  a 
variety  of  organizations.  The  HCPs 
consist  mainly  of  monitoring  employee 
noise  exposure,  controlling  the  noise, 
training  employees,  and  conducting 
audiometric  testing.  The  Agency 
believes  that  when  engineering  and 
administrative  controls  are  not  able  to 
reduce  a  miner's  exposure  to  within  the 
PEL,  annual  audiometric  testing  and 
medical  evaluation  would  enable  mine 
operators  and  miners  to  take  proper 
precautions  to  identify  early  hearing 
loss  and  thereby  prevent  further 
deterioration  of  hearing.  This  is 
discussed  in  more  detail  in  those 
sections  of  the  preamble  reviewing  the 
proposed  HO*  requirements  (proposed 
§62.140  et.seq.). 

Effectiveness  of  HCP's 

Although  many  commenters  to 
MSHA's  ANPRM  stated  that  an  HCP  is 
needed,  only  a  few  commenters 
specifically  addressed  the  effiectiveness 
of  an  HCP. 

One  commenter  referenced  a  study 
(ANSI,  1990:  Royster  and  Royster,  1988) 
which  indicated  that  the  HCP  at  five  out 
of  17  companies,  or  less  than  30%, 
could  be  considered  effective/adequate. 
This  inadequacy,  however,  could  be 
attributed  to  a  lack  of  commitment  by 
the  companies  in  carrying  out  all  of  the 
necessary  components  of  the  HCP.  This 
study  found  that,  for  the  HCP  to  be 
successful,  it  is  critical  that  a  single 
individual  have  control  over  the 
program  and  its  implementation. 
Furthermore,  management  must  make  a 
commitment  to  ensure  that  the  program 
is  fully  implemented. 

Another  commenter,  representing 
nonmetal  mining  companies,  indicated 
that  its  members  have  not  experienced 
large  numbers  of  claims  for  hearing  loss 
and  this  may  be  a  reflection  of  program 
effectiveness. 

In  addition  to  the  above  comments, 
MSHA  reviewed  several  studies 
regarding  the  effectiveness  of  HCP's. 
Villeneuve  and  Caza  (1986)  reported  on 
the  HCP  for  a  Canadian  mining 
company.  Under  this  HCP,  miners 
undergo  audiometric  evaluations, 
receive  training,  and  wear  hearing 
protectors.  After  ten  years,  the  incidence 
of  workers'  compensation  claims  for 
hearing  loss  has  diminished. 

After  obtaining  audiometric  data  from 
three  Ontario  employers  who  had 
HCP's.  Abel  and  Haythornthwaite 
(1984)  investigated  the  progression  of 
NIHL.  Woriiers  for  the  first  employer 
(public  utility)  had  their  maximum 


hearing  loss  between  2000  and  6000  Hz. 
Further,  78%  of  the  workers  who 
reported  never  wearing  their  hearing 
protectors  experienced  25  dB  of  hearing 
loss  at  4000  Hz.  For  those  workers  who 
wore  their  hearing  protectors  at  least 
half  of  the  time,  38%  had  the  same 
degree  of  hearing  loss. 

At  the  second  employer  (mining 
company)  about  half  the  drillers 
incurred  a  hearing  loss  of  1  dB  per  year 
or  more  at  4000  F^.  Motorman  chute 
blasters  incurred  an  average  change  of 
hearing  of  a  little  over  1  dB  f>er  year. 
This  compares  to  a  hearing  loss  of  0.5 
dB  per  year  for  the  control  group. 
Further,  in  subjects  who  were  over  50 
years  of  age,  100%,  88%  and  38%  of  the 
drillers,  the  motorman  chute  blasters, 
and  the  controls  respectively  had  a 
hearing  loss  that  exceeded  25  dB  at  4000 
Hz. 

Finally,  workers  at  a  foundry  and 
steel  mill  showed  a  0.13  dB  per  year 
hearing  loss  at  1000  Hz  and  1.3  dB  per 
year  at  4000  Hz.  Their  hearing  loss  was 
similar  to  the  miners. 

Abel  (1986)  reported  on  the 
progression  of  NIHL  among  three  groups 
of  workers,  including  miners.  All  noise- 
exposed  workers  had  exposures 
exceeding  85  dBA  and  were  enrolled  in 
an  HCP.  One  requirement  of  the  HCP 
was  mandatory  use  of  hearing 
protectors.  At  4000  Hz,  the  noise- 
exposed  workers  lost  their  hearing 
acuity  at  1.5  dB  per  year  compared  to 
0.5  dB  per  year  for  the  control  group, 
who  were  office  workers. 

Despite  mandatory  use  of  hearing 
protectors,  most  workers  in  the  Abel 
study  admitted  to  wearing  their  hearing 
protectors  less  than  50%  of  the  time. 
Further,  many  modified  their  hearing 
protectors  to  provide  greater  comfort. 
Many  of  the  modifications  had  a 
deleterious  effect  on  the  attenuation. 

Gosztonyi  (1975)  reported  on  his 
evaluation  of  an  HCP  at  a  large 
manufacturing  plant.  The  study  covered 
a  5-year  period  (1969-1974)  shortly  after 
the  passage  of  the  Walsh-Healey  Public 
Contracts  Act  noise  regulations.  The 
study  covered  213  employees  with  a 
median  age  of  43  years.  The  workers 
were  divided  into  three  groups  based  on 
their  noise  exposure.  These  were:  (1)  71 
office  workers  exposed  to  sound  levels 
of  50  to  70  dBA;  (2)  71  workers  in  the 
machine  shop  exposed  to  sound  levels 
of  80  to  85  dBA;  and  (3)  71  workers 
(wearing  hearing  protectors)  in  the 
chipping  and  grinding  areas  of  the  iron 
and  steel  foundry  exposed  to  sound 
levels  of  100  to  110  dBA.  Gosztonyi 
found  that,  over  a  5-year  period,  the 
hearing  loss  incurred  by  workers  in 
group  (3)  were  no  greater  than  the  losses 
exhibited  by  the  other  groups  at  each 


frequency,  regardless  of  the  baseline 
hearing  thresholds.  He  concluded  that 
an  HCP  (consisting  of  periodic  noise 
exposure  assessments,  annual 
audiometric  testing,  and  {he  mandatory 
use  of  hearing  protectors)  instituted 
when  noise  exposures  exceed  a  hearing 
conservation  criterion  of  approximately 
90  dBA  adequately  protects  the  hearing 
of  noise-exposed  workers. 

Pell  and  Dear  (1989)  reported  the 
following: 

Two  longitudinal  studies  of  ciianges  in 
hearing  threshold  levels  and  one  study  of  the 
prevalence  of  hearing  impairment  in  noise 
exposed  and  non-exposed  workers  have 
clearly  indicated  that  DuPont's  hearing 
conservation  program  has  been  effecttve  in 
preventing  occupationally  noise-induced 
hearing  loss  INIHL). 

Several  reports  on  the  effectiveness  of 
DuPont's  HCP  have  been  published. 
DuPont's  HCP  requires  the  wearing  of 
hearing  protectors  in  high  noise  areas,    • 
audiometric  testing,  and  monitoring  of 
noise  exposure.  In  the  first  study  Pell 
(1972)  showed,  via  a  retn^pective 
study,  that  the  hearing  of  workers  was 
being  protected.  The  hearing  levels  of 
workers  in  high  noise  areas  were 
compared  to  the  hearing  levels  of 
workers  in  o.uieter  areas  (below 
approximately  90  dBA).  Both  groups  of 
workers  had  comparable  hearing  levels 
at  frequencies  between  500  and  2000 
Hz.  At  higher  frequencies  the  median 
hearing  level  of  quieter  area  workers 
was  slightly  better  than  the  median 
hearing  level  of  high  noise  area  workers. 
Although  the  differences  were 
statistically  significant,  the  author 
believed  that  the  small  differences 
lacked  practical  importance.  Moreover, 
the  difference  was  much  '.ess  than  the 
hearing  loss  which  occurred  due  to 
presbycusis  and  other  non-occupational 
factors.  Comparing  the  results  to  a  study 
published  by  Nixon  and  Glorig  (1961) 
on  unprotected  workers.  Pell  concluded 
that  the  DuPont  workers  experienced 
much  less  hearing  loss. 

Later,  Pell  (1973)  published  the  initial 
results  of  a  5-year  longitudinal  study  on 
the  same  workers.  The  sound  level  to 
which  workers  were  exposed  in  the 
quiet  areas  could  approach  90  dBA,  but 
most  exposures  were  between  50  and  70 
dBA.  The  workers  in  the  highest  noise 
areas  were  required  to  wear  hearing 
protectors  and  most  of  the  workers  in 
the  moderate  noise  areas  chose  to  wear 
hearing  protectors.  A  comparison  of 
workers'  hearing  levels  at  3000,  4000, 
and  6000  Hz  revealed  that  there  was  no 
increased  hearing  loss  among  workers 
who  wore  hearing  protectors  in  high 
noise  areas  versus  the  workers  in  the 
quiet  areas.  The  researcher  concluded 
that: 
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The  analysis  of  changes  in  hearing 
threshold  levels  over  a  5-year  period  has 
clearly  indicated  that  persons  Who  work  in 
areas  where  noise  levels  (sound  levels) 
exceeded  90  dBA  showed  hearing  losses  that 
were  no  greater  than  those  exf)erienced  by 
persons  who  worked  in  areas  where  the  noise 
levels  (sound  levels)  were  less  than  90  dBA. 
It  is  evident,  therefore,  that  a  hearing 
conservation  program  in  which  the  hearing 
conservation  criterion  is  approximately  90 
dBA  can  successfully  protect  the  hearing  of 
noise-exposed  workers. 

Pell  believed  that  his  study  confirmed 
the  earlier  conclusion  that  DuPont's 
HCP  was  effective  in  preventing 
occupational  hearing  loss.  Pell 
emphasized,  however,  that  this  study 
cannot  reveal  the  effects  of  these  sound 
levels  on  hearing  acuity  but  is  intended 
only  to  evaluate  the  effectiveness  of  the 
HCP.  The  third  study  is  a  continuation 
of  the  second  study.  In  this  study,  Pell 
and  Dear  (1988)  evaluated  the 
effectiveness  of  DuPont's  HCP  over  20 
years.  However,  the  study  did  not 
involve  the  same  workers  over  the  entire 
time  frame  for  many  reasons. 
Furthermore,  the  researchers  divided 
the  workers  into  three  categories: 
workers  exposed  to  noise  under  85  dBA; 
between  85  to  94  dBA;  and  95  dBA  or 
higher.  The  mean  differences,  over  a  3- 
year  period  between  workers  in  noisy 
(over  85  dBA  and  wearing  hearing 
protectors)  and  quiet  areas,  were  small. 
Evaluating  the  prevalence  of  hearing 
impairment  using  the  AAO-HNS  1979 
definition  showed  that  the  high  noise 
areas  had  slightly  higher  prevalence 
rates  of  hearing  impairment.  A"^  ai 
adjusting  for  presbycusis,  only  7.1%  of 
the  workers  in  the  high  noise  areas 
developed  a  hearing  impairment.  Pell 
and  Dear  concluded  that  presbycusis 
was  by  far  the  major  factor  in 
developing  a  hearing  impairment. 
Furthermore,  independent  clinical 
evaluations  of  the  non-presbycusis  cases 
revealed  that  socioeconomic  factors, 
(e.g.,  differences  in  off-the-job  noise 
exposures  and  otological  disease),  may 
account  for  much  of  the  excess  hearing 
impairment  of  the  noise-exposed 
workers.  Pell  and  Dear  attributed  the 
effectiveness  of  DuPont's  HCP  to 
educating  the  workers  to  the  hazards  of 
noise,  hearing  protector  fitting,  and 
supervision.  Because  of  these 
components,  DuPont  workers  received 
greater  noise  reduction  from  foam 
earplugs  than  did  workers  in  other 
industries.  Pell  and  Dear  believe  that 
efiiactive  use  of  hearing  protectors  is  the 
overwhelming  factor  in  approaching 
avoidance  of  problem  hearing  loss.  In 
addition.  Pell  and  Dear  believe  that 
employees  exposed  above  90  dBA  are 
better  protected  by  using  appropriate 


hearing  protectors  rather  than 
implementing  engineering  controls  to 
reduce  the  noise  to  89  dBA  or  even  84 
dBA. 

Savell  and  Toothman  (1987)  studied 
the  HCP  at  a  factory.  The  workers  whose 
time-weighted  average  noise  exposures 
ranged  from  86  to  103  dBA  were 
required  to  wear  hearing  protectors  as  a 
condition  of  employment  which  was 
strictly  enforced.  These  workers  were 
employed  between  8  and  12  years.  Only 
the  employees  with  more  than  25 
months  off  the  job  during  the  course  of 
the  study  were  excluded  in  order  to 
obtain  a  large  sample  (265  workers).  The 
group  mean  hearing  levels  from  the 
latest  audiograms  were  compared  to  the 
initial  audiograms.  Savell  and 
Toothman  did  not  find  any  significant 
change  in  hearing  acuity  over  the  course 
of  the  study.  Therefore,  they  concluded 
that  mandatory  use  of  hearing  protectors 
in  an  HCP  can  protect  the  hearing  acuity 
of  workers. 

Bruhl  and  Ivarsson  (1994)  conducted 
a  longitudinal  study  of  the  HCP  at  an 
automobile  stamping  plant  over  a  15- 
year  period.  The  researchers  evaluated 
workers'  hearing  levels  over  the 
frequency  range  of  2000  to  8000  Hz. 
Workers'  hearing  levels  were  compared 
to  the  hearing  levels  of  a  "highly 
screened"  non-noise  exposed  male 
population.  For  sheet  metal  workers,  the 
HCP  reduced  the  noise-induced 
permanent  threshold  shift.  Bruhl  and 
Ivarsson  concluded  that  the  HCP,  which 
included  effective  use  of  hearing 
protectors  and  reduction  of  sound 
levels,  can  eliminate  occupational 
NIHL. 

Franks  et  al.  (1989)  examined  the 
hearing  conservation  records  of  a  large 
printing  company  with  multiple 
facilities.  They  examined  the  records  for 
factors  associated  with  the  development 
of  an  STS.  Franks  et  al.  indicated  that 
"*  *  *  statistically  significant  factors 
associated  with  Standiard  Threshold 
Shift  (STSl  were  from  medical  and  non- 
occupational noise  exposure  histories, 
and  not  occupational  noise  exposure." 
In  other  words,  the  HCP  was  effective 
since  the  hearing  loss  developed  by  the 
workers  was  from  non-occupational 
exposures. 

Moretz  (1990),  reporting  on  the  woric 
of  the  ANSI  S12.12  working  group, 
stated  that  "A  pilot  analysis  of 
industry's  audiometric  data  found  that 
fewer  than  20  percent  of  the  programs 
[HCP's]  are  effective."  Moretz  further 
reported  that  Alice  Suter,  a  member  of 
this  ANSI  working  group,  had  stated 
that  "the  actual  percentage  of 
companies  with  effective  programs  is 
probably  even  lower  *  *  *,"  because 
the  ANSI  worthing  group  had  looked  at 


data  from  relatively  large  companies. 
Suter  thought  that  smaller  companies 
are  less  likely  to  have  the  resources 
necessary  to  operate  an  effective  HCP. 

The  National  Institutes  of  Health 
(NIH),  in  its  Consensus  Statement  on 
Noise  and  Hearing  Loss  (1990),  states 
that  "many  existing  hearing 
conservation  programs  remain 
ineffective  due  to  poor  organization  and 
inadequately  trained  program  staff." 

Although  evidence  indicates  that  a 
properly  supervised  and  operated  HCP 
can  provide  effective  protection,  in 
many  instances,  HCP's  have  failed  due 
to  the  lack  of  necessary  supervision  and 
adherence  to  proper  procedures  and 
principles.  Furthermore,  the  studies 
which  showed  HCP's  to  be  effective 
were  mainly  of  short  term  durations 
(Bve  years  or  less).  There  is  a  lack  of 
evidence  that  long  term  HCP's  protect 
the  hearing  acuity  of  workers.  Pell  and 
Dear's  20  year  study  (19881  was  in 
actuality  two  shorter  longitudinal 
studies  covering  a  five-year  period  at  the 
beginning  of  the  study  and  a  three-year 
period  at  the  end.  In  both  of  these 
shorter  studies  the  hearing  level  of  the 
participants  did  not  change  at  a  rate 
different  from  the  non-noise  exposed 
controls. 

The  two  other  long-term  studies, 
Bruhl  and  Ivarsson  (1994)  and  Bruhl  et 
al.  (1994)  demonstrated  that  HCP's  were 
effective  in  reducing  noise-induced 
permanent  threshold  shift.  At  the  plant 
both  engineering  noise  control  and 
hearing  protectors  were  utilized  to 
reduce  worker's  exposure  to  noise. 
Therefore,  these  studies  indicate 
engineering  noise  control  is  a  necessary 
component  of  an  effiactive  long-term 
HCP. 

Rink  (1996)  studied  the  hearing  loss 
of  workers  enrolled  in  HCPs.  Betwemi 
1991  and  1995  nearly  590,000 
audiograms  were  given.  During  the 
years  the  percentage  of  STSs  decreased 
each  yeai^from  4.69%  to  1.22%. 
Further,  Rink  reported  that  about  50% 
of  the  STS  consistent  with  noise 
exposure  were  persistent  (confirmed 
STSs).  The  remainder  were  not 
permanent.  Rink  concluded  that 
aggressively  adhering  to  and  enforcing 
the  hearing  conservation  policies 
proposed  by  OSHA  in  1983  can  reduce 
and  efliectively  control  NIHL. 

Many  of  the  above  studies  indicate 
that  an  HCP  can  be  effective  in 
preventing  hearing  loss,  but  only  if 
management  and  workers  strictly  adhere 
to  its  requirements.  Several  of  these 
studies  also  concluded  that  engineering 
controls  were  a  necessary  part  of  an 
effective  HCP.  Tbis  is  not  inconsistent 
with  MSHA's  conclusions  about  the 
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importance  of  commitment  by  both 
operators  and  miners. 

Evaluation  of  HCP  Effectiveness 

MSHA  has  not  included  a 
methodology  or  a  requirement  for  mine 
operators  to  test  the  effectiveness  of 
their  HCP's.  Currently,  both  MSHA's 
Coal  and  OSHA's  noise  standards 
require  an  effective  HCP.  but  do  not 
specify  a  procedure  for  evaluating  the 
effectiveness  of  the  program.  Further, 
Metal  and  Nonmetal's  noise  standard 
has  no  requirement  for  an  HCP. 

In  its  ANPRM.  MSHA  also  requested 
information  concerning  appropriate 
methods  or  requirements  for  evaluating 
the  effectiveness  of  HCP's.  One 
commenter  felt  that  evaluation  criteria 
are  unnecessary  and  that  the  HCP  is 
eRiective  if  exposures  are  reduced. 
Another  commenter  stated  that  uniform 
evaluation  criteria  have  not  been 
adopted.  Another  suggested  that  NIOSH 
be  given  the  task  of  evaluating  the 
effectiveness  of  HCP's  for  the  mining 
industry. 

A  number  of  commenters  believed 
that  it  was  essential  for  MSHA  to 
address  procedures  for  evaluating  the 
effectiveness  of  HCP's.  Several  of  these 
commenters  suggested  that  MSHA      ' 
monitor  the  activities  of  the  ANSI 
S12.1'2  Working  Group  for  Evaluation  of 
HCP's  and  consider  using  the  guidelines 
established  by  this  group,  once  they 
were  fmalized.  ANSI  has  published  a 
draft  standard,  ANSI  S12.13-1991 
Audiometric  Database  Analysis  (ADBA), 
which  describes  techniques  for 
evaluating  the  efliectiveness  of  the 
HCP's. 

Adera  et  al.  (1993)  studied  the  effect 
of  using  ADBA  to  determine  the 
effectiveness  of  a  utility  company's  HCP 
which  had  2.317  participants.  The 
hearing  acuity  of  the  utility  workers  was 
compared  to  the  hearing  acuity  of 
tobacco  company  employees  (control 
population).  The  tobacco  company 
employees  were  one  of  the  control 
populations  used  in  developing  the 
draft  ANSI  standard  S12.13-1991.  The 
control  population's  noise  exposure  was 
approximately  87  dBA  and  they  wore 
hearing  protectors  consistently.  While 
the  ADBA  method  deemed  the  HCP 
acceptable,  epidemiological  techniques 
showed  the  workers  to  be  at  risk  of 
developing  a  hearing  loss.  The  age- 
adjusted  risk  of  developing  a  hearing 
loss  was  2.3  times  that  of  the  control 
population. 

Simpson,  Stewart,  and  Hecksel  (1992) 
studied  HCP's  at  28  small  companies 
representing  2,183  employees  of  which 
865  qualified  for  ANSI  analysis.  The 
researchers  concluded  that  companies 
with  less  than  100  employees  may  have 


difficulty  in  meeting  ANSI  S12.13-1991 
data  requirements  for  more  than  two 
consecutive  years  of  data  analyses  due 
to  employee  turnover  and  absenteeism. 
Sample  sizes  smaller  than  30  employees 
are  likely  to  be  more  sensitive  to  outlier 
scores.  Smaller  sample  sizes  were  also 
more  likely  to  be  rated  marginal  or 
unacceptable  due  to  biasing  effects  of 
sample  size.  For  1990,  the  percent  of 
STS's  ranged  from  0%  to  3.8%  at  the 
individual  plants.  The  rate  of  STS's 
across  all  28  plants  was  1.5%. 

SimpsoD,  Stewart  and  Kaltenbach 
(1994)  investigated  early  indicators  of 
HCP  performance.  A  total  of  27.047 
employees  (3,245  controls  and  23,802 
subjects)  in  21  HCP's  were  included  in 
the  study.  The  rale  of  STS  in  the  control 
groups  ranged  from  2.5  to  5.7%  while 
the  exposed  groups  had  a  rate  between 
4.6  and  28%.  Comparing  the  incidence 
of  STS's  with  ANSI  S12.13-1991 
indicators,  the  researchers  concluded 
that  the  incidence  of  STS's  was  as  good 
as  the  ANSI  test  criteria  as  an  early 
indicator  of  the  effectiveness  of  an  HCP 
from  the  first  two  audiograms. 

NIOSH  (1995)  recommended  a  simple 
method  of  determining  the  effectiveness 
of  an  HCP.  According  to  NIOSH,  if  less 
than  5%  (1  out  of  20)  of  the  noise- 
exposed  workers  enrolled  in  an  HCP 
incur  an  occupationally-induced  STS, 
the  HCP  is  deemed  effective.  According 
to  NIOSH,  this  method  should  be  used 
to  continually  monitor  the  results  of 
audiometric  testing  to  indicate  the 
effectiveness  of  the  HCP  before  many 
individuals  incur  permanent  shifts  in 
hearing  acuity. 

While  MSHA  recognizes  that  the 
ADBA  technique  may  be  promising,  the 
Agency  is  concerned  that  it  may  not  be 
practical  for  the  majority  of  mine 
operators.  The  ADBA  technique  may  not 
be  applied  reliably  to  populations  of 
fewer  than  30  individuals  and  about  - 
90%  of  the  15,000  mines  under  MSHA's 
jurisdiction  employ  less  than  30  miners. 
Even  if  every  miner  was  placed  in  an 
HCP.  regardless  of  noise  exposure,  less 
than  10%  of  the  mines  could  consider 
using  the  ANSI  draft  ADBA  procedures 
to  evaluate  their  HCP.  ADBA  analysis 
also  may  not  be  appropriate  if  the 
workforce  being  analyzed  is  not  stable, 
exhibiting  a  high  turnover  rate.  MSHA 
has  determined  that  this  may  be  the  case 
for  many  small  mines  which  operate 
seasonally,  are  portable,  or  change 
geographic  locations.  Currently,  the 
annual  turnover  rate  in  mining  ranges 
from  2%  in  large  coal  mines  to  11%  in 
small  metal  and  nonmetal  mines. 

In  addition.  ADBA  requires  several 
years  of  data  before  the  analysis  can  be 
conducted.  Consequently,  ADBA  cannot 
be  used  to  immediately  determine  the 


effectiveness  of  an  HCP  unless 
audiograms  were  collected  prior  to  the 
effective  date  of  the  rule. 

Finally,  existing  procedures  for 
(inducting  ADBA  call  for  the  use  of 
audiograms  taken  without  observing  a 
quiet  f>eriod.  Both  OSHA's  existing 
standard  and  this  proposal  require  a  14- 
hour  quiet  period  before  conducting  a 
baseline  audiogram.  These  standards, 
however,  do  not  address  a  quiet  period 
for  annual  audiograms,  leaving  the 
choice  to  the  employer  or  the  mine 
operator.  Consequently,  where  a  quiet 
period  is  used,  those  audiograms  could 
not  be  used  in  conducting  ADBA. 

MSHA  also  is  concerned  that  the 
statistical  methods  employed  by  ADBA 
require  the  use  of  a  computer,  which 
many  small  mine  operators  may  not 
have.  Consequently,  many  mine 
operators  may  need  to  employ  outside 
consultants  to  conduct  this  analysis. 
Because  the  ADBA  techniques  are 
relatively  new,  a  sufficient  number  of 
consultants,  who  fully  understand  and 
can  utilize  this  analytical  technique, 
may  not  be  available.  Despite  the 
problems  with  ADBA  analysis  for  the 
mining  industry,  MSHA  recognizes  that 
it  may  be  a  valuable  tool  for  identifying 
and  correcting  problems  in  an  HCP 
before  an  STS  occurs.  MSHA  does  not 
wish  to  discourage  mine  operators  from 
using  this  technique. 

The  analysis  of^an  HCP's  effectiveness 
can  be  as  simple  as  comparing  a  current 
audiogram  with  prior  audiograms.  This 
simple  approach,  however,  can  be 
extremely  time  consuming  and  may  not 
identi^  trends  among  miners. 

Further,  international  communities 
and  selected  branches  of  the  U.S.  armed 
services  require  the  effectiveness  of  the 
HCP's  to  be  evaluated  even  though  they 
do  not  include  specific  methods  for  the 
evaluation. 

MSHA.  however,  is  not  specifying  a 
methodology  to  determine  the 
effectiveness  of  an  HCP  for  several 
reasons.  First,  there  is  not  a  consensus 
among  researchers  and  conunenters  as 
to  a  method  even  though  a  draft  ANSI 
standard  (ADBA)  has  been  published  on 
this  issue.  Secondly,  the  techniques  for 
evaluating  the  effectiveness  of  an  HCP 
that  have  been  developed  are  not 
appropriate  to  an  HCP  with  few 
participants.  MSHA  estimates  that  most 
HCP's  in  the  mining  industry  would  not 
have  a  sufficient  number  of  participants 
to  be  tested.  Further,  MSHA  contends 
that  there  are  few  consultants  and  fewer 
mine  operators  with  the  expertise  to 
evaluate  the  effectiveness  of  an  HOP. 

MSHA  requests  specific  suggestions 
on  practical  methods  which  could  be 
used  in  the  mining  industry, 
particularly  among  small  mine 
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operators,  to  evaluate  the  effectiveness 
of  HCP's.  MSHA  also  requests 
comments  on  NIOSH's  above  stated 
recommendations. 

Temporary  or  Seasonal  Miners 

The  proposal  would  not  provide  any 
exemption  from'the  requirements  to 
provide  audiometric  examinations  for 
temporary  or  seasonal  miners. 

OSHA  has  no  such  explicit 
requirement.  Moreover  to  create  such  an 
exemption  would  mean  that  workers 
who  change  jobs — within  a  single 
industry,  or  between  industries — might 
end  up  never  having  a  check  on  hearing 
loss  even  if  working  in  very  noisy 
conditions. 

The  proposal  does  include  certain 
provisions  that  might  in  practice 
exclude  some  miners  from  examinations 
otherwise  required.  A  mine  operator  has 
up  to  6  months  to  conduct  a  baseline 
audiogram — up  to  12  months  if  a  mobile 
van  is  used.  Thus  in  practice,  the 
operator's  obligation  to  provide 
examinations  does  not  extend  to  those 
miners  who  leave  employment  before 
this  time  and  who  do  not  subsequently 
return  to  work  for  the  same  operator. 
Many  summer  employees  might  fall  into 
this  category. 

MSHA  solicits  further  comment  on 
this  issue. 

Permissible  Exposure  Level  (PEL) 

Proposed  §  62.120(c)  provides  as 
follows: 

No  miner  shall  be  exposed  to  noise  in 
excess  of  a  TWA«  of  90  dB  A  (PEL)  during  any 
workshift,  or  equivalently  a  dose  of  100%. 

(1)  If  a  miner's  noise  exposiire  exceeds  the 
PEL,  the  operator  shall,  in  addition  to  taking 
the  actions  required  under  paragraph  (b)  of 
this  section,  use  all  feasible  engineering  and 
administrative  controls  to  reduce  the  miner's 
noise  exposure  to  the  PEL.  When 
administrative  controls  are  used  to  reduce  a 
miner's  exposure,  the  operator  shall  post 
these  procedures  on  the  mine  bulletin  txiard 
and  provide  a  copy  to  affected  miners. 

(2)  If  a  miner's  noise  exposure  exceeds  the 
PEL  despite  the  use  of  the  controls  required 
by  paragraph  (c)(1)  of  this  section,  the 
operator  shall  take  the  actions  required  by 
this  paragraph  for  that  miner. 

(i)  The  operator  shall  use  the  controls 
required  by  paragraph  (c)(1)  of  this  section  to 
reduce  the  miner's  noise  exposure  to  as  low 
a  level  as  is  feasible. 

(ii)  The  operator  shall  ensure  that  a  miner 
/  whose  exposure  exceeds  the  PEL  takes  the 
hearing  examinations  offered  through 
enrollment  in  the  hearing  conservation 
program. 

(iii)  The  operator  shall  provide  hearing 
protection  to  a  miner  whose  exposure 
exceeds  the  PEL  and  shall  ensure  the  use 
thereof.  The  hearing  protection  shall  be 
provided  and  used  in  accordance  with  the 
requirements  of  §62.125. 


This  paragraph  would  establish  the 
permissible  exposure  limit  (PEL)  to 
noise  for  a  miner  as  a  TWAg  of  90  dBA 
during  any  work.shift.  (This  is  also 
referred  to  as  a  dose  measurement  of 
100%;  the  action  level  TWAg  of  85  dBA 
is  half  this  dose  of  noise.) 

The  PEL  is  a  time-weighted  average 
sound  level  to  which  a  miner  may  be 
exposed  that  establishes  the  maximum 
dose  of  noise  permitted.  Under  the 
proposal,  this  is  established  as  a  TWAg 
of  90  dBA — the  same  as  at  present. 
TWAg  refers  to  a  time-weighted-8-hour 
average,  a  term  defined  in  proposed 
§  62.110.  The  exposure  needed  to  reach 
the  PEL  varies  by  sound  level  and  time. 
For  example,  the  PEL  would  be  reached 
as  a  result  of  exposure  to  a  sound  level 
of  90  dBA  for  8  hours,  but  also  reached 
by  exposure  to  a  sound  level  of  95  dBA 
for  only  4  hours  or  92  dBA  for  6.1  hours. 

The  Agency  considered  proposing  a 
different  PEL.  As  noted  in  part  II  of  the 
preamble,  MSHA  has  concluded  that 
there  is  a  significant  risk  of  material 
impairment  from  noise  exp>o8ures  at  or 
above  a  TWAg  of  85  dBA.  MSHA 
considered  setting  the  PEL  at  this  level, 
but  as  discussed  in  part  IV  of  this 
preamble  believes  that  this  may  not  be 
feasible  at  this  time  for  the  mining 
industry.  Accordingly,  the  Agency  is 
proposing  to  keep  &e  PEL  at  a  TWAg  of 
90  dBA — the  level  in  effect  for  the 
mining  industry  and  under  OSHA.  The 
PEL  is  a  dose  twice  that  which  would 
be  received  at  the  level  at  which  there 
is  a  significant  risk  of  material 
impairment. 

While  the  PEL  would  not  change,  the 
actions  required  if  noise  exposure 
exceeds  the  PEL  would  in  many  cases 
be  different  firom  those  currently 
required. 

Under  the  proposal,  a  hierarchy  of 
controls  is  established  for  all  mines. 
Mine  operators  must  first  utilize  all 
feasible  engineering  and  administrative 
controls  to  reduce  sound  levels  to  the 
PEL.  This  approach  is  more  consistent 
with  MSHA's  existing  noise  standards 
for  metal  and  nonmetal  mines  than  for 
coal  mines.  Under  the  current  metal  and 
nonmetal  regulations,  mine  operators 
have  to  utilize  either  engineering  or 
administrative  controls  to  reduce  noise 
to  the  PEL  or  as  close  thereto  as  feasible. 
In  the  coal  industry,  MSHA  inspectors 
do  not  cite  for  noise  without  first 
deducting  the  attenuating  value  of 
hearing  protectors  being  worn  by  the 
miners  subjected  to  excessive  exposures 
of  noise.  In  practice,  this  means 
personal  protective  equipment  is  in 
most  cases  accepted  as  a  substitute  for 
engineering  and  administrative  controls. 

As  under  the  present  standards,  the 
proposal  would  require  a  mine  operator 


to  use  only  such  engineering  controls  as 
are  technologically  feasible,  and  to  use 
only  such  engineering  and 
administrative  controls  as  are 
economically  feasible  for  that  mine 
operator. 

Moreover,  the  proposed  rule  spells 
out  explicit  requirements  that  will 
supplement  these  controls  in  those 
cases  in  which  the  Agency  concurs  with 
a  mine  operator  that  the  use  of  all 
feasible  engineering  and  administrative 
controls  cannot  reduce  noise  to  the  PEL. 
All  sectors  of  the  mining  industry  will, 
in  such  cases,  have  to  provide  all  miners 
exposed  above  the  PEL  with  a  properly 
fltting  hearing  protector,  ensure  the 
miners  use  those  protectors,  and  ensure 
that  miners  take  their  armual  hearing 
examinations. 

Existing  Standards 

MSHA's  existing  metal  and  nonmetal 
noise  standards  require  the  use  of 
feasible  engineering  and  administrative 
controls  when  a  miner's  noise  exposure 
exceeds  the  PEL.  Hearing  protectors  are 
also  required  if  the  exposure  cannot  be 
reduced  to  within  the  PEL.  The  existing 
metal  and  nonmetal  standards  do  not, 
however,  require  the  mine  operator  to 
post  the  procedures  for  any 
administrative  controls  used,  to  conduct 
specific  training,  or  to  enroll  miners  in 
hearing  conservation  programs. 

MSHA's  existing  noise  practices  for 
coal  mines  are  significantly  different 
from  those  for  metal  and  nonmetal 
mines.  The  difference  stems  from  the 
circumstances  under  which  the  Agency 
is  authorized  to  issue  dtaticms.  In  metal 
and  nonmetal  mines,  a  citation  is  issued 
based  exclusively  on  the  exposure 
measurement — when  MSHA  measures 
an  exposure  at  a  TWAg  of  90  dBA.  But 
in  coal  mines,  a  citation  is  not  issued  in 
such  a  case  if  the  miners  are  wearing 
hearing  protection  judged  to  be 
appropriate.  The  appropriateness  is 
based  on  the  EPA  noise  reduction  rating 
minus  7  dB;  in  practice,  most  hearing 
protectors  have  ratings  which  meet  this 
official  test  for  many  coal  mine 
exposures.  Accordingly,  citations  are 
seldom  issued. 

When  coal  mine  operators  do  receive 
a  citation  for  a  miner's  noise  exposure 
exceeding  the  PEL,  they  are  required  to 
promptly  institute  administrative  and/or 
engineering  controls  to  assure 
compliance.  Additionally,  within  60 
days  of  receiving  a  citation,  coal  mine 
operators  are  required  to  submit  to 
MSHA  a  plan  for  the  administration  of 
a  continuing,  effective  hearing 
conservation  program,  including 
provisions  for — 

(1)  Reducing  environmental  noise 
levels; 
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(2)  Making  personal  ear  protective 
devices  available  to  roiners; 

(3)  Conduciing  pre-placement  and 
periodic  audiograms;  and, 

(4)  Instituting  engineering  and 
administrative  controls  to  ensure 
compliance  with  the  standard 
(underground  only). 

With  regard  to  MSHA's  existing  noise 
standard,  the  Federal  Mine  Safety  and 
Health  Review  Commission 
(Commission)  has  addressed  the  issue  of 
what  MSHA  must  consider,  when 
determining  what  is  a  feasible  noise 
control  for  enforcement  purposes,  at  a 
particular  mine.  According  to  the 
Commission,  a  control  is  considered 
feasible  when:  (1)  the  control  reduces 
exposure.  (2)  the  control  is 
economically  achievable,  and  (3)  the 
control  is  technologically  achievable. 
See  Secretary  of  Labor  v.  Callanan 
Industries,  Inc..  5  FMSHRC  1900  (1983). 
and  Secretary  of  Labor  v.  A.  H.  Smith, 
6  FMSHRC  199  (1984). 

In  determining  technological 
feasibility  of  a  regulation,  the 
Commission  has  ruled  that  a  control  is 
deemed  achievable  if  through 
reasonable  application  of  existing 
products,  devices,  or  work  methods 
with  human  skills  and  abilities,  a 
workable  engineering  control  can  be 
applied  to  the  noise  source.  The  control 
does  not  have  to  be  "off-the-shelf;  but, 
it  must  have  a  realistic  basis  in  present 
technical  capabilities. 

In  determining  economic  feasibility, 
the  Commission  has  ruled  that  MSHA 
must  assess  whether  the  costs  of  the 
control  are  disproportionate  to  the 
"expected  benefits,"  and  whether  the 
costs  are  so  great  that  it  is  irrational  to 
require  its  use  to  achieve  those  results. 
The  Commission  has  expressly  stated 
that  cost-benefit  analysis  is  unnecessary 
in  order  to  determine  whether  a  noise 
control  is  required.  According  to  the 
Commission,  an  engineering  control 
may  be  feasible  even  though  it  fails  to 
reduce  exposure  to  permissible  levels 
contained  in  the  standard,  as  long  as 
there  is  a  significant  reduction  in 
exposure.  Todilto  Exploration  and 
Development  Corporation  v.  Secretary 
of  Labor.  5  FMSHRC  1894  (1983).  No 
guidance  has  been  provided  by  the 
Commission  as  to  what  level  of 
reduction  is  considered  significant. 
However,  the  Commission  has  accepted 
the  Agency's  determination  that  a  3  dBA 
reduction  is  significant. 

MSHA  has  interpreted  the  "expected 
benefits"  to  be  the  amount  of  noise 
reduction  achievable  by  the  control. 
MSHA  generally  considers  a  reduction 
of  3  dBA  or  more  to  be  a  significant 
reduction  of  the  sound  level  because  it 


represents  at  least  a  50%  reduction  in 
sound  energy.  Consequently,  a  control 
that  achieves  relatively  little  noise 
reduction  at  a  high  cost  could  be  viewed 
as  not  meeting  the  Commission's  test  of 
economic  feasibility. 

Consistent  with  the  case  law,  MSHA 
considers  three  factors  in  determining 
whether  engineering  controls  are 
feasible  at  a  particular  mine:  first,  the 
nature  and  extent  of  the  overexposure; 
second,  the  demonstrated  effectiveness 
of  available  technology;  and  third, 
whether  the  committed  resources  are 
wholly  out  of  proportion  to  the  expected 
results.  Before  a  violation  of  these 
requirements  of  the  standard  could  be 
found,  MSHA  would  have  to  determine 
that  a  worker  has  been  overexposed; 
that  administrative  or  engineering 
controls  are  feasible;  and  that  the  mine 
operator  failed  to  install  or  maintain 
such  controls.  (See  also  the  discussion 
of  enforcement  policy  in  the  last  of  the 
Questions  and  Answere  in  part  I.) 

OSHA's  PEL  is  a  TWAg  of  90  dBA, 
computed  using  a  90  dBA  threshold. 
The  standard  requires  the  use  of  feasible 
engineering  or  administrative  controls 
when  a  citation  for  exceeding  the  PEL 
is  issued.  Under  OSHA  policy  (CPL 
2.45A  CH-12),  however,  if  an  efliactive 
HCP  is  bi  place,  no  STS  has  been 
detected,  and  adequate  hearing 
protectors  are  utilized,  no  citation  will 
be  issued  for  noise  exposures  up  to  a 
TWAg  of  100  dBA  if  the  costs  to 
implement  the  HCP  are  less  than  those 
of  engineering  or  administrative 
controls.  In  determining  the 
appropriateness  of  hearing  protection 
for  this  purpose,  OSHA  reduces  the  EPA 
rating  by  7;  but  it  then  further  reduces 
effectiveness  by  halving  the  result  of 
that  calculation.  (A  more  detailed 
discussion  of  hearing  protector  derating 
approaches  can  be  found  in  the  section 
on  Hearing  Protector  Effectiveness,  part 
of  the  discussion  of  proposed  §62.125.) 

Comments  and  Studies  on  PEL 

Several  commenters  to  MSHA's 
ANPRM  recommended  a  PEL  of  85  dBA. 
One  of  these  stated  the  following: 

The  current  PEL  provides  inadequate 
protection  for  miner's  hearing.  The  90  dB(A) 
PEL  is  excessive  and  ptermits  noise  exposure 
that  will  result  in  significant  hearing  loss 
among  exposed  miners.  Specifically,  21  to 
29%  of  workers  expoeed  to  90  dBA  for  40 
jrears  will  suffsr  material  impairment  of 
hearing.  Material  impainnent  of  hearing, 
defined  by  OSHA  in  this  case,  is  25  dBA  or 
more  loss  for  the  frequencies  1.  2,  and  3  kHz. 
Based  on  this  risk  of  damage,  OSHA  adopted 
a  hearing  conservation  program  that  is 
required  when  noise  exposure  reaches  85 
dBA  TWA. 


Another  of  these  commentera 
recommended  a  PEL  of  85  dBA  with  an 
80  dBA  action  level.  This  commenter 
stated  that: 

Both  OSHA  and  the  National  Institute  for 
Occupational  Safety  and  Health  (NIOSH) 
have  recommended  a  PEL  of  85  «IBA.  This 
level  seems  to  be  an  appropriate  PEL  for 
mining  as  well,  since  the  numbers  of  minors 
with  hearing  loss  continues  to  be  a  problem. 
Obviously  a  more  conservative  approach 
would  be  to  utilize  80  dBA  as  the  action  level 
to  trigger  the  implementation  provisions  of 
an  HCP.  Although  more  cxwtly,  the  benefits 
for  prevention  of  NIHL  would  certainly  be 
substantial. 

Many  commenters  on  this  issue, 
however,  believe  that  MSHA's  current 
PEL  of  90  dBA  should  be  retained  and 
that  it  is  adequate  to  protect  miners. 
One  commenter  referenced  Bartsch  (see 
Related  Studies  in  the  III.  Nature  of  the 
Hazard  section  of  this  preamble)  as 
supporting  evidence  for  retaining  the 
PEL  of  90  dBA.  Three  cq^imenters  cited 
lack  of  compensable  noise-induced 
hearing  loss  (NIHL)  cases  among  minora 
in  their  geographical  area  as  a  positive 
indication  that  the  current  PEL  is 
adequate  and  they  questioned  the 
benefit  of  reducing  the  PEL  to  85  dBA. 
These  commenters  also  stated  that  about 
20%  of  the  miners  in  their  area  were 
exposed  to  average  sound  levels  above 
85  dBA.  but  under  90  dBA. 

In  addition  to  the  comments  received 
in  response  to  its  ANPRM.  MSHA  also 
reviewed  numerous  studies  and 
standards  relating  to  the  establishment 
of  a  PEL. 

The  Physical  Agents  Threshold  Limit 
Value  Committee  of  American 
Conference  of  Governmental  Industrial 
Hygienists  (ACGIH)  (1993)  has  adopted 
a  TThreshold  Limit  Value  (TLV)  of  85 
dBA  L«qj.  The  committee  believed  that 
there  was  a  clear  consensus  that  an  85 
dBA  TLV  was  valid  and  needed  to 
protect  the  hearing  acuity  of  workere  at 
the  higher  audiometric  frequencies  of 
3000  and  4000  Hz. 

Stekelenburg  (1982)  suggests  that  80 
dBA  be  the  acceptable  level  for  noise 
exposure  over  a  40  year  work  history.    - 
Moreover,  the  researcher  suggests  that 
extra  precautions  are  necessary  for 
sensitive  individuals  and  that  these 
people  need  to  be  identified  during  the 
firet  five  years  of  exposure  to  noise. 

Embleton  (1994)  summarized  the 
occupational  noise  regulations 
(pertaining  to:  PEL.  exchange  rate,  and 
the  upper  limit  for  noise  exposure)  from 
17  countries  and  selected  branches  of 
the  U.S.  armed  services.  His  summary 
table  (absent  the  recommendations  in 
his  report)  is  reproduced  below  as  Table 
III-4. 
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Table  III-4.— Some  Features  of  Leqislatk)n  Tabulated  for  Various  Countries* 


La«,  8-hour  ex- 
posure rate 

Exchange 
rate 

Limit  tor  engmeermg  or  ad- 
mnmraove  oomnxs 

Limit  for  mor>- 
itoring  hearing 

Australa  (vwies  by  state)  .. 
Brazil „ „. 

85  dB 

85  dB 

87  dB 

90  dB 

85  dB 

90  dB 

70-90  

85  dB 

85  dB 

85  dB 

85  dB 

3  dB 

5  dB 

3  dB 

5  dB 

5  dB 

3  dB 

3  dB 

3  dB 

3  dB 

3  dB 

3  dB 

86  dBA 

85  dBA  

140  dB  Rn.  peak. 
130  dBp^ 

90  dBA.  no  exposure  >115 
dBA  if  no  protection. 

87  dB  .. 

90  dBA 

85  dBA 

90  dBA 

85  dBA  

Canada: 

(FederaO 

84  dBA  

140  dB  peak. 

(ON.  QU.  NB) 

85  dBA  (a).      ^ 

(AB.  NS.  NF)  

(BC)  „...„. 

China 

115  dBA. 

Finland 

85  dB 

85  dBA  

France  (b) 

Germany  (l^.  (c) 

Hungary 

Israel » 

90  dBA  or  140  dB  peak 

90  dBA 

90  dBA 

90  dB  ...    _ 

85  dB  „. 

85  dBA  ^3  dB  exchvige 
rate. 

135  dB  peak. 

85  dBA  

115dBAw"i*40 

dBpeale. 
85  dB 

140  dB  peak. 

125  dBA  or  140  dB  pedc 

85  dB  5  dB 

85  dB 

Italy - 

Netherlands 

3  dB 

3  dB 

3  dB 

3  dB 

3  dB 

3  dB 

3  dB 

5  dB 

3  dB 

140  dB  peak. 

80  dB 

140  dB  peak.. 
115  dBA  slower 
140  dB  peak.. 
80  dBA  

N«w7«aland 

85  dB 

Norway  — 

Spain  „„..„....„....... 

Sweden  ...^...._..........._....... 

85  dB 

110  dBA. 

85  dB 

90  dBA 

90  dBA 

90  dBA  

80  dBA  

140  dB  peak. 

85  dB 

80  dBA  

1 15  dBA  or  140  dBC. 

United  Kingdom 

85  dB 

85  dBA  

140  dB  peak. 

USA  (d) 

90  dB  (TWA,)  ... 
84  dB „ 

90  dBA  but  no  exposure 
>115dBA. 

85  dBA  

115  dBA  or  140  dB  peak. 

USA  Army  and  Air  Force)  .. 

85  dBA  „ 

140  dB  peak. 

'Embleton  (1994). 

Informatkxi  for  countries  not  represented  by  Memt>er  Societies  participating  in  the  Wortdng  Party  is  taken  from  Ref.  15. 

(a)  A  more  complex  situatkxi  is  simplified  to  fit  this  tabulatkxi. 

(b)  These  countries  require  the  noise  declaration  of  machinery,  the  use  of  the  quietest  machinery  where  reasonably  posst>le,  and  reduced  re- 
flection of  noise  in  the  buikjing,  regardless  of  sound  or  exposure  levels. 

(c)  The  noise  exposure  consists  of  Lacg  and  adjustments  for  tonal  character  and  impulsiveness. 

(d)  TWA  is  Time  Weighted  Average,  me  regulations  In  the  U.S.  are  unusually  coniplex  because  different  threshoMs  are  used  to  compute  lev- 
els to  initiate  hearing  programs  (85  dBA),  noise  exposure  monitoring  (80  dBA),  and  noise  reductk>n  measures  (90  dBA),  each  using  a  5-dB  ex- 
change rate. 


Embleton  included  recommendations 
based  upon  current  practice  taken  firom 
the  various  jurisdictions: 


LAcq  8-hour  ex- 
posure rate 

Exchange  rate 

Limit  for  engineering  or  administrative  cort- 
trols 

Limit  for  monitoring  hearing 

Upper  limil  tor 
sound  level 

85  dBA  

3  dBA  

Use  quietest  machines  and  room  at>sorp- 
tmn  in  woricplaces. 

On  hiring  and  at  intervals  thereafter 

140dBpeciL 

He  stated  that:  "^ 

The  primary  goal  of  this  report  and  its 
recommendations  is  to  reduce  the  risk  of  long 
term  hearing  damage  and  expose  people  to  a 
practical  minimum. .  .  .  Each  feature 
recommended  had  been  considered  to  be 
practicable  by  at  least  one  national 
jurisdiction  and  there  may  be  some 
experience  of  its  usefulness.  Much  ciurent 
legislation  was  enacted  several  years  ago. 


before  the  more  recent  scientific  evidence 
was  available  and  before  it  was  integrated 
into  current  understanding  of  this  complex 
scientific  topic 

The  U.S.  armed  services  and  possibly 
some  international  communities  do  not 
go  through  a  public  rulemaking  process 
in  establishing  their  respective  noise 
regulations.  Nevertheless,  MSHA  has 
included  these  sources  to  show  that  a 


consensus  exists  on  noise  legislation. 
Table  III-5  lists  information  similar  to 
that  included  in  Table  III-4  for  several 
additional  entities.  Furthermore,  there 
was  a  discrepancy  found  in  Table  III-4 
as  per  the  information  provided  for  the 
U.S.  armed  services.  The  corrected 
information  is  included  in  Table  III-5 
(compiled  by  MSHA). 


Table  1 11-5.— Features  of  Hoise  Exposure  Criteria  for  Additional  ENTmes 


Country  or  jurisdkSton 

LA«,i5- 
hour  expo- 
sure rate 

Exchange 
rate 

Limit  tor 
exgineering 
or  adminis- 
trative C0f>- 
trols 

Limit  tor 

monitoring 

hearing 

upper  limit  tor  sound 
level 

American    Conference    of    Governmental    Industrial    Hygienists 
(ACGIH). 

85  dBA  .... 

3-dB 

85  dBA  _.. 

140  dBC  pe^ 
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Table  III-5.— Features  of  Hcase  Exposure  Criteria  for  Additional  E^frmES— Continued 


Country  or  jurisdiction 


European  Economic  Community  (EEC)  — 

South  Africa  

U.S.  Air  Force  

u«o*  Afmy  ••■•••»•«»••••■•>••■••••••>•••••••••«■••«•••••■••••• 

U.S.  ^4avy - 


State  of  Western  Australia 


La«,8- 
hour  expo- 
sure rate 


85dBA 
85dBA 
85d8A 
85dBA 
84dBA 
gOdSA 


Exctiange 
rate 


3-dB 
3-dB 
3-dB 
3-dB 
4-dB 
3-dB 


Limit  for 
exgineering 
or  adminis- 
trative con- 
trols 


90dBA 
8SdBA 
85dBA 
85dBA 
84dBA 
90dBA 


Limit  (or 

monitoring 

hearing 


85dBA 
85dBA 
85dBA 
85dBA 
84dBA 


Upper  Umit  for  sound 
level 


140  dB  peak. 
115dBAor150d6. 
IISdBAor  140dB. 
140  dB. 
140  dB. 
140  dB. 


Because  the  infbnnation  contained  in 
Tables  III-4  and  m-S  does  not  include 
every  jurisdiction,  MSHA  solicits 
additional  information  on  features  of 
noise  legislation  for  comparison 
purposes. 

Hierarchy  of  Controls 

The  proposal  would  require  mine 
operators  to  use  all  feasible  engineering 
or  administrative  controls  or  a 
combination  of  these  controls  to  reduce 
a  miner's  daily  noise  exposure  to  the 
PEL.  If  these  controls  do  not  reduce  the 
exposure  to  the  PEL,  then  they  shall  be 
used  to  reduce  the  exposure  as  low  as 
feasible.  The  proposal  does  not  place 
preference  on  the  use  of  engineering 
controls  over  administrative  controls; 
but  all  feasible  controls  of  both  types 
must  be  implemented  to  reduce  noise 
exposure  to  the  PEL  or  as  close  thereto 
as  is  possible  when  all  feasible  controls 
are  utilized. 

MSHA's  proposed  requirements  for 
either  feasible  engineering  or 
administrative  controls  or  a 
combination  of  these  controls  are  closer 
to  MSHA's  existing  noise  standards  for 
metal  and  nonm9tal  mines  than  to  the 
standards  for  coal  mines. 

In  metal  and  nonmetal  mines, 
engineering  or  administrative  controls 
are  required  to  the  extent  feasible  when 
exposures  exceed  a  TWAg  of  90  dBA. 
Current  metal  and  nonmetal 
enforcement  requirements  equate 
engineering  and  administrative  controls 
and  do  not  accept  hearing  protectors  in 
lieu  of  such  controls.  Mine  operators  in 
these  industries,  which  have  a 
significant  percentage  of  small 
employers,  generally  opt  to  use 
engineering  controls  over  administrative 
controls,  citing  practical  difficulties 
with  the  implementation  of  the  latter. 
Administrative  controls  reduce 
exposure  by  limiting  the  amount  of  time 
that  a  miner  is  exposed  to  noise, 
through  such  actions  as  rotation  of 
miners  to  areas  having  lower  sound 
levels,  rescheduling  of  tasks,  and 
modifying  work  activities. 


The  hierarchy  of  noise  control  for  coal 
mines  is  significantly  different.  In 
determining  whether  the  mine  operator 
is  in  violation  of  the  PEL,  MSHA 
deducts  from  noise  exposure 
measurements  the  corrected  attenuation 
of  hearing  protectors  being  worn  by  the 
minera.  Given  normal  conditions  in 
these  mines,  when  hearing  protectors 
are  being  worn,  no  citation  is  issued. 

OSHA's  standard  requires  the  use  of 
feasible  engineering  or  administrative 
controls.  As  discussed  above,  however, 
current  OSHA  policy  allows  employers 
to  rely  on  a  combination  of  other 
controls — enrollment  in  an  HCP,  no 
STS,  and  adequate  hearing  protectors 
(measured  in  accordance  with 
specifications  adjusted  for  the  purpose 
of  the  policy) — up  to  a  noise  exposure 
of  100  dBA.  provided  that  the  cost  is 
less  than  that  of  the  engineering  and/or 
administrative  controls. 

A  number  of  commenters  responding 
to  MSHA's  ANPRM.  specifically 
supported  the  primacy  of  engineering 
controls.  One  commenter  supported  the 
primacy  of  engineering  controls  citing 
anecdotal  evidence  that  miners  resist 
wearing  hearing  protectors.  Another 
commenter  stated  that  engineering 
controls  for  mining  are  far  more 
available  than  commonly  thought. 

Several  commenters  stated  that 
administrative  controls  can  be  effective 
but  are  often  impractical.  One 
commenter  stated  that  administrative 
controls  are  effective  but  are  of  limited 
use  at  small  operations  because  there 
are  not  enough  people  to  rotate  through 
the  various  jobs.  Another  commenter 
stated  that  although  the  use  of 
administrative  controls  may  lower  the 
exposure  of  an  individual  miner  such 
controls  have  the  disadvantage  of 
increasing  overall  exposure  to  a  larger 
population.  A  third  commenter  stated 
that  administrative  controls  should  be 
the  least  preferred  control  method. 

A  significant  number  of  commenters 
specifically  requested  that  MSHA  allow 
the  use  of  hearing  protectors  in  lieu  of 
engineering  or  administrative  controls, 
as  long  as  the  hearing  protector 


provided  adequate  attenuation.  These 
commenters  believed  that  hearing 
protectors  were  equally  as  effiective  as 
engineering  and  administrative  controls. 
Many  commenters  recommended  that 
MSHA  allow  the  mine  operator  a  choice 
or  combination  of  controls,  including 
the  use  of  an  HCP.  Several  commenters 
stated  the  following: 

There  is  no  logical  reason  to  handcuff 
operators  by  limiting  flexibility  and  freedom 
of  choice  in  selecting  the  most  appropriate 
method  of  noise  protection  for  the  particular 
application;  providing,  of  course,  the  method 
is  effective. 

For  some  reason  HPD's  (hearing  protection 
devices)  have  been  regulated  to  be  a  third 
class  behind  administrative,  and  engineering 
controls.  It  is  our  exjierience  the  HPD's 
provide  more  effective,  less  costly,  and  more 
reliable  protection  than  engineering  or 
administrative  controls  in  many 
circumstances.  The  employee  acceptance  is 
also  good  to  excellent  Therefore  the 
discrimination  against  HPD's  should  be 
removed  in  any  Eiture  regulations. 

Dear  (1987)  contends  that  emplc^ydrs 
can  manage  the  risk  of  hearing 
impairment  by  encouraging  all 
employees  to  participate  in  the  HCP  and 
that  an  HCP  can  be  as  effective,  in  many 
cases,  as  the  use  of  other,  more  costly 
controls.  He  believes  that  some  workers 
are  better  served  by  wearing  hearing 
protectors  than  reducing  the  noise  via 
engineering  controls  to  the  PEL.  He 
contends  that  removing  the  hearing 
protectors  when  the  sound  levels  are 
reduced  to  90  dBA  (by  engineering 
controls]  would  expose  workers  to  at 
least  90  dBA;  whereas,  use  of  hearing 
protectore  would  reduce  exposures 
much  lower.  Dear  cites  studies 
conducted  by  DuPont  on  their 
employees  to  show  the  effectiveness  of 
hearing  protectore.  Employees  in  the 
DuPont  HCP,  which  includes  hearing 
protectore  and  begins  at  approximately 
90  dBA,  had  not  developed  hearing 
impairment  during  the  study  period. 

Pell  and  Dear  (1988)  believe  that 
employees  exposed  above  90  dBA  are 
better  protected  by  using  appropriate 
hearing  protectore,  rather  than 
implementing  engineering  controls  to 
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reduce  the  noise  to  89  dBA  or  even  84 
dBA. 

Berger  (1983)  states  the  following 
regarding  engineering  controls  versus 
hearing  protectors: 

When  one  compares  engineering  noise 
controls  to  HPDs  [hearing  protectors),  it  must 
he  rememliered  that  the  same  types  of 
problems  which  afflict  HPD  performance  in 
the  RW  (real  world),  will  tend  to  reduce  the 
efiiectiveness  of  noise  control  measures  as 
well.  For  example,  one  of  the  most 
commonly  used  treatments  isan enclosure.  If 
it  is  not  well  fitted,  or  left  partially  ajar,  or 
circumvented  by  an  inconvenienced 
employee,  or  its  gasliets  and  seals  age, 
deteriorate,  or  break  in  any  way,  then  its 
performance  will  be  degraded  in  a  manner 
similar  to  that  which  has  been  observed  for 
poorly  fitted  and  misused  HPDs.  When  noise 
control  is  achieved  by  improved  adjustments 
and  lubrication,  there  must  be  a  trained  and 
dedicated  employee  to  monitor  the 
maintenance  schedule,  just  as  employees 
must  care  for  and  maintain  their  HPDs.  In 
feet  most  engineering  noise  control 
procedures,  except  for  some  source  noise 
control  accomplished  through  equipment 
redesign,  require  maintenance  and  periodic 
adjustment  or  replacement  to  continue 
functioning  properly.  And  except  for 
enclosures,  noise  reductions  of  10  dB  or  more 
are  often  difficult  to  achieve  and  maintain. 
Thus  HPDs  remain  one  of  the  most  important 
protective  methods  for  a  hearing 
conservationist  to  consider,  and  can  provide 
an  effective  adjunct  to  engineering  noise 
controls  in  the  majority  of  industrial  noise 
environments. 

Nilsson  et  al.  (1977)  studied  hearing 
loss  in  shipbuilding  workers.  The 
workers  were  divided  into  two  groups. 
In  the  Hrst  group,  the  workers  were 
exposed  to  94  dBA  with  95%  of  the 
workers  using  hearing  protectors.  In  the 
second  group,  the  workers  were  exposed 
to  88  dBA  and  90%  of  them  wore 
hearing  protectors.  Both  groups  were 
subjected  to  impulse  noise  up  to  135  dB. 
E)espite  the  fact  that  the  vast  majority  of 
the  workers  in  both  groups  wore  hearing 
protectors,  cases  of  noise-induced 
hearing  loss  (NIHL)  were  common.  The 
mean  pure  tone  audiograms  showed  the 
typical  noise  dip  at  4000  Hz.  For 
increased  exposure  durations,  the 
amount  of  NIHL  increased.  Workers 
exposed  to  94  dBA  exhibited  more 
hearing  loss  than  those  exposed  to  88. 
dBA.  Nilsson  concluded  that  58.1%  of 
all  of  the  workers  had  some  degree  of 
hearing  impairment,  and  only  1.8%  was 
caused  by  factors  other  than  noise  after 
excluding  hearing  loss  due  to  heredity, 
skull  injury,  or  ear  disease.  According  to 
Nilsson  et  al.,  the  hearing  protectors 
should  have  attenuated  the  noise  by  at 
least  13  dBA.  This  study  concluded  that 
re)iance  on  hearing  protectors  alone  is 
not  sufficient  to  protect  the  hearing 
acuity  of  the  workers. 


NIOSH's  position  regarding  the 
hierarchy  of  controls  is  stated  in  their 
December  16, 1994  comn^ents  to  MSHA 
(NIOSH  1994).  According  to  NIOSH 
there  are  three  elements  of  an  effective 
hierarchy  of  controls.  They  are — 

1.  Prevent  or  contain  hazardous 
workplace  emissions  at  their  source; 

2.  Remove  the  emissions  from  the 
pathway  between  the  source  and  the 
worker,  and 

3.  Control  the  exposure  of  the  worker 
with  barriers  between  the  worker  and 
the  hazardous  work  environment. 

NIOSH  further  states  that  the  essential 
characteristics  of  specific  control 
solutions  are — 

1.  The  levels  of  protection  afforded 
workers  must  be  reliable,  consistent, 
and  adequate; 

2.  The  efficacy  of  the  protection  for 
each  individual  worker  must  be 
determinable  during  use  throughout  the 
lifespan  of  the  system; 

3.  The  solution  must  minimize 
dependence  on  human  intervention  for 
its  efficacy  so  as  to  increase  its 
reliability;  and 

4.  The  solution  must  consider  all 
routes  of  entry  into  worker's  bodies  and 
should  not  exacerbate  existing  health  or 
safety  problems  or  create  additional 
problems  of  its  own. 

NIOSH  (1988),  in  its  publication 
entitled  "Proposed  National  Strategy  for 
the  Prevention  of  Noise-Induced 
Hearing  Loss"  (Publication  No.  89-135), 
encouraged  OSHA  to  rescind  its  policy 
of  accepting  HCP's  in  lieu  of  either 
feasible  engineering  and/or 
administrative  controls  and  states: 

it  is  extremely  foolhardy  to  regard  hearing 
protection  as  a  prefisrred  way  to  limit  noise 
exposures  because  most  employees  obtain 
only  half  the  sound  attenuation  possible  from 
hearing  protectors.  Even  with  training,  some 
workers  foil  to  obtain  maximum  benefit  from 
these  protectors  because  they  have  difficidty 
adjusting  them  properly,  or  they  refuse  to 
wear  them  because  they  fiear  such  devices 
will  impair  their  ability  to  perform  their  jot>s 
properly  or  hear  warning  signals.  If,  however, 
noise  is  reduced  by  engineering  and/or 
administrative  controls,  the  limitations  of 
hearing  protectors  are  of  less  concern. 

In  the  report,  "Preventing  Illness  and 
Injury  in  the  Workplace,"  the  Office  of 
Technology  Assessment  (1985)  found 
that  health  professionals  rank 
engineering  controls  as  the  priority 
means  of  controlling  exposure,  followed 
by  administrative  controls,  with 
personal  protective  equipment  as  a  last 
resort. 

The  National  Hearing  Conservation 
Association  (NHCA)  in  a  letter  from 
their  President,  Susan  Cooper  Megerson 
(1994),  to  Joseph  Dear,  Assistant 
Secretary  of  Labor  for  Occupational 


Safety  and  Health,  urged  OSHA  to 
rescind  its  policy  of  accepting  an  HCP 
in  lieu  of  engineering  noise  controls  for 
exposures  up  to  100  dBA.  NHCA 
contends  that  feasible  engineering 
controls  should  be  the  preferred  method 
of  controlling  the  noise.  Further,  NHCA 
states  that  "Most  hearing  protectors,  as 
they  are  worn  in  the  field,  do  not 
provide  sufficient  attenuation  to  bring 
woriwrs'  exposures  from  100  dB(A)  to 
safe  noise  levels." 

Suter  (1994)  in  a  letter  to  Sue  Andrei 
of  OSHA's  Policy  Directorate  urged 
OSHA  to  rescind  its  policy  of  accepting 
an  HCP  in  lieu  of  engineering  and/or 
administrative  controls  for  exposures  up 
to  100  dBA.  Suter  contends  that  most 
HCPs  are  ineffective  due  to  hearing 
protectors  providing  only  a  fraction  of 
their  laboratory  attenuation.  Further, 
Suter  urges  OSHA  to  re-emphasize 
engineering  noise  controls. 

MSHA  understands  that  the  two 
letters  to  OSHA  were  sent  in  response 
to  an  OSHA  request  for  comment  on 
how  to  design  a  priority  scheme  for 
OSHA  standards.  No  responses  were 
issued,  and  the  priority  scheme  is  still 
pending.  MSHA  has  also  reviewed  a 
recent  letter  to  the  EPA  from  the 
American  Industrial  Hygiene 
Association  questioning  the  rating 
system  used  to  label  hearing  protectors 
with  attenuation  values;  this  is 
discussed  above  in  the  section  on 
Hearing  protector  effectiveness  (in 
connection  with  proposed  62.125).    . 

In  siunmary,  commenters  and 
researchers  on  this  issue  were  divided 
as  to  whether  engineering/ 
administrative  controls  should  have 
primacy  over  the  use  of  hearing 
protectors  or  an  HCP.  Most  of  the 
international  community,  U.S.  armed 
services,  and  NIOSH,  however, 
discourage  the  use  of  hearing  protectors 
and  an  HCP  as  the  primary  means  of 
control  and  accept  their  use  only  when 
engineering  and  administrative  controls 
failed  to  achieve  a  significant  reduction 
in  the  worker's  exposure. 

Administrative  controls  reduce 
exposure  by  limiting  the  amount  of  time 
that  a  miner  is  exposed  to  noise, 
through  such  actions  as  rotation  of 
miners  to  areas  having  lower  sound 
levels,  rescheduling  of  tasks,  and 
modifying  work  activities.  Many  mine 
operators  have  demonstrated  that 
administrative  controls  can  be  as 
effective  and  less  costly  than  the 
installation  of  engineering  controls. 
However,  the  use  of  administrative 
controls  may  be  limited  by  labor/ 
management  agreements,  limitations  on 
the  number  of  qualified  miners  capable 
of  handling  a  specific  task,  or  difficulty 
in  ensuring  that  miners  adhere  to  the 
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administrative  controls.  AdditionaHy, 
administrative  controls  have  the 
potential  draw  back  of  exposing 
multiple  workers  to  high  sound  levels 
for  designated  time  periods.  Because  the 
effectiveness  of  administrative  controls 
is  based  on  adherence  to  these  strict 
time  periods,  mine  operators  may  find 
it  difficult  to  verify  compliance  with  the 
administrative  procedures. 

Although  there  are  some 
disadvantages  to  using  administrative 
controls,  the  Agency  has  determined 
that  in  certain  circumstances  they  can 
be  as  effective  as  engineering  controls. 
MSHA,  therefore,  believes  that  the  mine 
operator  should  have  the  option  to 
choose  which  method  of  control  to 
use — provided  that  all  feasible  controls 
must  be  utilized  if  needed  to  reduce 
sound  levels  to  or  below  the  PEL.  This 
would  give  mine  operators  maximum 
flexibility  when  considering  the 
intricacies  of  their  operation  in 
complying  with  tbe  regulation. 
Administrative  controls,  utilized 
properly,  spread  the  risk  over  a  larger 
population  although  at  a  lower  risk  to 
each  individual. 

A  related  type  of  control  would  be  the 
transfer  of  miners  to  other  assignments. 
The  Mine  Safety  and  Health  Act 
provides  for  the  Agency  to  prescribe 
such  an  approach  in  certain  cases. 
MSHA  considered  proposals  to  do  so  in 
cases  in  which  an  STS  is  detected. 
Discussion  of  this  topic  is  covered  by 
the  section  of  the  preamble  that  reviews 
proposed  §62.180. 

Based  upon  its  review  of  the  available 
evidence,  MSHA  concludes  that  a 
reduction  of  a  miner's  risk  of  material 
impairment  due  to  occupational  NIHL 
noise  can  best  be  achieved  through  the 
use  of  all  feasible  engineering  or 
administrative  controls  or  a 
combination  thereof.  The  use  of 
engineering  controls  inherently 
provides  the  most  consistent  and 
reliable  protection  because  such 
controls  do  not  depend  upon  individual 
human  perforrhance  or  intervention  to 
function.  MSHA's  proposal  would, 
however,  allow  mine  operators  to  use 
either  engineering  or  administrative 
controls.  This  would  provide  the  mine 
operator  with  the  flexibility  to  select  the 
most  appropriate  control  for  the 
situation.  These  methods  would  be 
given  clear  primacy  over  personal 
protective  controls.  While  MSHA  is 
aware  that  NIOSH  is  seeking  to  develop 
an  approach  that  would  more  accurately 
derate  hearing  protectors  in  actual 
workplace  use,  the  prospects  for  this 
remain  uncertain;  moreover,  the  issues 
associated  with  the  consistency  and 
reliability  of  personal  protective 
equipment  use  would  remain. 


Engineering  Noise  Controls  for  Mining 
Equipment 

Engineering  noise  controls  reduce 
exposure  by  modifying  the  noise  source, 
noise  path  or  the  receiver's  environment 
thereby  decreasing  the  miner's  exposure 
to  harmful  sound  levels.  Examples  of 
these  three  types  of  engineering  controls 
are  exhaust  mufflers,  barriers,  and 
environmental  cabs,  respectively. 
Exposures  may  also  be  controlled  by 
substituting  quieter  mining  equipment 
For  example,  a  diamond  wire  saw  can 
be  substituted  for  a  conventional  hand- 
held channel  burner  in  the  dimension 
stone  industry. 

MSHA  has  listed  feasible  engineering 
controls  for  the  major  classifications  of 
equipment  used  in  metal  and  nonmetal 
mines  in  its  Program  Policy  Manual, 
Volume  IV.  The  engineering  controls 
referenced  in  this  manual  have  been 
evaluated  by  MSHA  Technical  Support 
and  proven  feasible  and  effective  in  the 
mining  industry.  This  document  is 
currently  used  by  MSHA  inspectors  and 
others  to  assist  in  determining  if 
engineering  controls  are  feasible. 
Following  are  some  examples  of  the 
feasible  controls  covered  in  that  manual. 

1.  Acoustically  treated  cabs.  For 
mining  equipment  such  as  haul  trucks, 
front-end-loaders,  bulldozers,  track 
drills,  and  underground  )umbo  drills, 
acoustically  treated  cabs  are  among  the 
most  eHiective  noise  controls.  Such  cabs 
are  widely  available,  from  the  original 
equipment  manufacturer  and  the 
manufacturers  of  retrofit  cabs,  for 
machines  manufactured  within  the  past 
20  years.  The  noise  reduction  of  factory 
installed  acoustically  treated  cabs  is 
generally  more  effiective  than  that  o^ 
retrofit  cabs.  According  to  some 
manufacturers,  sound  levels  at  the  mine 
operator's  position  inside  factory  cabs 
are  often  below  90  dBA  and  in  some 
cases  below  85  dBA. 

Occasionally,  underground  mining 
conditions  are  such  that  full-sized 
surface  haulage  equipment  can  be  used. 
Where  this  is  possible,  such  equipment 
can  be  equipped  with  a  cab  as  described 
above.  Additionally,  some 
manufacturers  offer  cabs  for  lower 
profile  underground  npining  equipment 
such  as  scoop-trams,  sliuttle  cars,  and 
haul  trucks.  The  use  of  cabs  on  such 
underground  mobile  haulage  equipment 
generally  is  feasible  provided  it  does  not 
create  a  safety  hazard  due  to  impaired 
visibility. 

The  former  USBOM  has  published 
two  how-to  manuals  entitled  "Bulldozer 
Noise  Controls"  (1980),  and  "Front-End 
Loader  Noise  Controls"  (1981)  that 
describe  in  great  detail  how  to  install  a 


retrofit  cab  and  install  acoustical 
materials. 

2.  Barrier  shields.  For  some 
equipment,  generally  over  20  years  old, 
an  environmental  cab  may  not  be 
available  from  the  original  equipment 
manufacturer  or  from  manufacturers  of 
retrofit  cabs.  In  such  cases,  a  partial 
barrier  with  selective  placement  of 
acoustical  material  can  generally  be 
installed  at  nominal  cost  to  block  the 
noise  reaching  the  equipment  operator. 
These  techniques  are  also  demonstrated 
in  "Bulldozer  Noise  Controls  "  (1980). 

Barrier  shields  and  partial  enclosures 
can  also  be  used  on  track  drills  where 
full  cabs  are  not  feasible.  Such  shields 
and  enclosures  can  be  either  free 
standing  or  attached  to  the  drill. 
Typically,  however,  they  are  not  as 
efliective  as  cabs  and  usually  do  not 
reduce  the  miner's  noise  exposure  to 
within  MSHA's  current  90  dBA  PEL. 
This  barrier  can  be  constructed  at 
minimal  cost  firom  used  conveyor 
belting. 

3.  Exhaust  mufflers.  In  addition  to  an 
environmental  cab  or  barrier  shield, 
diesel  powered  equipment  can  be 
equipped  with  an  effective  exhaust 
muffler.  The  end  of  the  muffler's 
exhaust  pipe  should  be  located  as  far 
away  from  the  equipment  operator  as 
possible,  and  the  exhaust  directed  away 
from  the  operator.  For  underground 
mining  equipment,  exhaust  mufflers  are 
generally  not  needed  where  water 
scrubbers  are  used,  A  water  scrubber 
offers  some  noise  reduction  and  the 
addition  of  an  exhaust  muffler  may 
create  excessive  back  pressure  or 
interfere  with  the  proper  functioning  of 
the  scrubber.  However,  exhaust  mufflers 
can  be  installed  on  underground 
equipment  where  catalytic  converters 
are  used. 

Exhaust  mufflers  can  also  be  installed 
on  pneumatically  powered  equipment. 
For  example,  exhaust  mufflers  are 
offered  by  the  manufacturers  of  almost 
every  jackleg  drill,  chipping  hammer, 
and  jack  hammer.  In  the  few  cases 
where  such  exhaust  mufflers  are  not 
available  from  the  factory,  they  can  be 
easily  constructed  by  the  mine  operator. 
MSHA  has  a  videotape  available 
showing  the  construction  of  such  an 
exhaust  muffler  for  a  jackleg  drill.  This 
muffler  can  be  constructed  at  minimal 
cost  from  a  section  of  rubber  motorcycle 
tire. 

4.  Acoustical  materials.  Various  types 
of  acoustical  materials  can  be 
strategically  used  to  block,  absorb,  and/ 
or  dampen  sound.  Generally  such 
materials  are  installed  on  the  inside 
walls  of  equipment  cabs  or  operator 
compartments  and  in  control  rooms  and 
booths.  For  example:  barrier  and 
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absorptive  materials  can  be  used  to 
reduce  noise  emanating  from  the  engine 
and  transmission  compartments;  and 
acoustic  material  can  be  applied  to  the 
firewall  between  the  employee  and 
transmission  compartment.  Noise 
reduction  varies  depending  upon  the 
specific  application.  Care  must  be  taken 
to  use  acoustical  materials  that  will  not 
create  a  fire  hazard. 

5.  Control  rooms  and  booths.  ■ 
Acoustically  treated  control  rooms  and 
booths  are  frequently  used  in  mills, 
processing  plants,  or  at  portable 
operations,  to  protect  miners  from  noise 
created  by  crushing,  screening,  or 
processing  equipment.  Such  control 
rooms  and  booths  typically  are 
successful  in  reducing  exposures  of 
employees  working  in  them  to  below  85 
dBA. 

6.  Substitution  of  equipment.  In  a  few 
cases,  where  sound  levels  are 
particularly  severe,  and  neither  retrofit 
nor  factory  controls  are  available,  the 
equipment  may  need  to  be  replaced 
with  a  quieter  type.  For  example,  hand- 
held channel  burners  had  been  used  for 
many  years  to  cut  granite  in  dimension 
stone  quarries.  These  were  basically 
small  jet  engines  on  a  pole,  fueled  by 
diesel  fuel  and  compressed  air.  The  pole 
was  held  by  the  channel  burner  operator 
and  the  flame  was  directed  against  the 
granite.  The  intense  heat  caused  the 
granite  to  spall  and  by  moving  the  flame 
back  and  forth  a  channel  could  be 
created.  Sound  levels  typically 
exceeded  120  dBA  at  the  operator's  ear. 

Several  years  ago,  alternative  and 
quieter  methods  of  cutting  the  granite 
were  developed.  These  included 
replacing  the  channel  burner  with  either 
a  diamond  wire  saw,  hydraulic  or 
pneumatic  slot  drill,  or  water  jet. 
Dimension  stone  operators  were  notified 
by  MSHA  of  the  availability  of  these 
alternatives  and  given  time  to  phase  out 
the  use  of  diesel-fueled,  hand-held 
burners  and  replace  them  with  one  of 
the  quieter  alternatives.  MSHA  also  has 
a  videotape  describing  these  various 
alternatives. 

7.  New  equipment  design.  Using  the 
channel  burners  as  an  example,  a  new 
design  of  channel  burner  was 
engineered  which  automated  the 
process.  The  hand-held  channel  burners 
can  be  replaced  with  automated  channel 
burners  using  liquid  oxygen.  The 
automated  design  does  not  require  the 
operator  to  be  near  the  channel  burner, 
thereby  using  distance  to  attenuate  the 
noise. 

In  addition  to  the  noise  controls 
described  in  MSHA's  Program  Policy 
Manual,  Volume  IV,  a  number  of  other 
documents  are  available  describing 
effective  noise  controls  for  coal,  metal 


and  nonmetal  mines— controls  for 
underground  equipment  and  controls 
for  surface  equipment. 

The  MSHA  document  entitled. 
"Summary  of  Noise  Controls  for  Mining 
Machinery,"  (Maraccini  et  al.,  1986) 
provides  case  hi.stories  of  effective  noise 
controls  installed  on  specific  makes  and 
models  of  mining  equipment.  The  case 
histories  describe  the  controls  used, 
their  cost,  and  the  amount  of  noise 
reduction  achieved.  MSHA  believes  that 
the  controls  utilized  in  these  specific 
cases  can  be  extended  to  other  pieces  of 
mining  equipment. 

Furthermore,  the  former  USBOM, 
which  has  been  responsible  for 
conducting  research  leading  to 
improved  equipment  and  methods  for 
controlling  safety  and  health  hazards  in 
mining,  published  a  handbook  entitled, 
"Mining  Machinery  Noise  Control 
Guidelines,  1983."  (Bartholomae  and 
'Parker,  1983)  This  handbook  describes 
engineering  noise  controls  for  coal, 
metal  and  nonmetal  mining  equipment. 
The  former  USBOM  also  published 
numerous  documents  describing  noise 
controls  for  mining  machinery.  Many  of 
these  research  reports  are  listed  in  the 
USBOM  publication  IC9004,  "The 
Bureau  of  Mines  Noise-Control  Research 
Program — A  10-Year  Review."  (Al)oe  et 
al.  1985)  Part  V  of  this  preamble 
contains  a  list  of  USBOM  publications 
dealing  with  particular  types  of 
equipment. 

In  particular,  these  include  noise 
control  methods  for  coal  cutting 
equipment,  longwall  equipment, 
conveyors,  and  diesel  equipment. 
Underground  coal  mining  equipment 
may  require  some  unique  noise  controls. 
However,  for  coal  cutting  machines 
such  as  continuous  miners  and  longwall 
shears,  the  use  of  remote  control  is  the 
single  most  significant  noise  control. 
The  installation  of  noise  dampening 
materials  and  enclosure  of  motors  and 
gear  cases  can  be  used  to  aid  in 
controlling  noise  of  coal  transporting 
equipment  such  as  conveyors  and  belt 
systems.  Diesel  equipment  used 
underground  can  use  controls  similar  to 
those  used  on  surface  equipment. 
Mufflers,  sound  controlled  cabs,  and 
barriers  will  provide  much  of  the 
needed  noise  control  for  this  type  of 
equipment. 

Finally,  while  MSHA  is  not  making 
any  assumptions  about  the  development 
of  new  technologies,  it  would  be 
interested  to  learn  of  any  processes 
under  development  that  could  further 
assist  mine  operators  in  controlling 
noise.  For  example,  the  former  USBOM 
(Burks  and  Bartholomae,  1992)  has 
developed  a  variable  sfieed  chain 
conveyor  which  can  be  used  to  reduce 


the  noise  exposure  of  continuous  miner 
operators  and  loading  machine 
operators  in  particular.  An  empty 
conveyor  is  noisier  than  a  full  one 
because  the  coal  covering  the  conveyor 
inhibits  the  radiation  of  noise.  The 
variable  speed  chain  conveyor  only 
operates  when  necessary  to  convey  coal. 
To  date  the  manufacturers  of  mining 
machines  have  apparently  not  adopted 
this  technology,  despite  the  fact  that  it 
has  the  added  benefits  of  reduced  dust 
emissions,  reduced  power  consumption, 
and  reduced  maintenance  costs. 

Although  most  of  the  USBOM  noise 
control  documents  are  not  specifically 
discussed  in  this  section,  MSHA  has 
reviewed  them.  The  reviewed 
documents  are  listed  in  the  references 
and  are  available  to  the  mining 
community  .For  additional  information 
on  USBOM  noise  control  projects 
contact:  Mr.  Edward  D.  Thimons,  U.S.  ^ 
Department  of  Energy,  Pittsburgh 
Research  Center,  P.O.  18070,  Pittsburgh. 
PA  15236,  (412)  892-6683,  Fax  (412) 
892-4259. 

Posting  of  Administrative  Control 
Procedures 

The  proposal  would  require  that  the 
mine  operator  post  a  copy  of  any 
administrative  controls  in  effect  on  the 
mine  bulletin  board,  and  provide 
affected  miners  with  a  copy.  As  required 
by  Section  109  of  the  Mine  Act,  a  mine 
operator  must  have  a  bulletin  board. 
Documents  containing  pertinent  mine 
information  are  required  to  be  posted  by 
various  mandatory  standards  (e.g., 
training  plan,  emergency 
communication  numbers,  MSHA 
citations,  etc.).  This  is  an  ideal  place  to 
require  the  administrative  procedures  to 
be  posted,  since  most  miners  are 
familiar  with  its  location  and  the 
importance  of  documents  placed  on  iL 

The  existing  MSHA  coai  noise 
regulations  do  not  require  written 
administrative  controls,  unless  these 
controls  are  part  of  a  hearing 
conservation  plan.  Further,  if  written, 
the  administrative  controls  are  not 
required  to  be  posted.  However,  the 
affected  miner  would  be  informed  of  the 
administrative  procedures  as  part  of  his/ 
her  required  part  48  training.  Neither 
MSHA's  current  metal  and  nonmetal 
nor  OSHA's  noise  regulations  require 
that  administrative  controls,  if  used,  be 
in  writing  and  posted. 

MSHA  did  not  receive  any  comments 
on  this  issue. 

MSHA  has  concluded  that  it  is  - 
important  that  administrative  controls 
be  posted,  since  miners  must  actively 
comply  for  the  controls  to  be  effective. 
Posting  would  facilitate  informing 
miners  of  work  practices  necessary  for 


66414  Federal  Register  /  Vol.  61.  No.  243  /  Tuesday,  December  17.  1996  /  Proposed  Rules 


reducing  their  noise  exposures, 
especially  when  temporarily  assigned  to 
a  diffisrent  job.  Since  the  administrative 
controls  must  be  in  writing  to  be  posted 
on  the  mine  bulletin  board.  MSHA 
believes  that  providing  the  affected 
miners  with  copies  would  not  be  a 
significant  burden  as  compared  to  other 
possible  methods  of  notification  and  is 
likely  to  be  more  much  more  effective 
in  ensuring  miners  are  on  notice  of  their 
obligation  to  comply. 

Supplementary  Controls 

Under  proposed  §  62.120(b).  any 
miner  exposed  above  the  action  level 
will  receive  special  training  in  noise 
protection,  and  be  enrolled  in  a  hearing 
conservation  program  in  which  annual 
audiometric  tests  are  offered.  Any  miner 
exposed  above  that  level  is  to  receive 
hearing  protection  upon  request,  as  is 
any  miner  who  incurs  an  STS  or  who 
is  waiting  for  a  baseline  audiogram.  The 
operator  must  ensure  hearing  protection 
is  worn,  however,  in  only  two  cases:  if 
there  is  an  STS,  and  if  it  will  take  more 
than  6  months  to  get  the  baseUne 
audiogram  because  of  the  need  to  wait 
for  a  mobile  test  van. 

Under  proposed  §  62.120(c),  if 
exposures  exceed  the  PEL,  and  cannot 
be  feasibly  reduced  to  the  PEL  through 
the  use  of  all  feasible  engineering  and 
administrative  controls,  a  few  additional 
requirements  would  be  applicable.  All 
miners  so  exposed  must  be  provided 
hearing  protection,  and  required  to  use 
the  hearing  protection.  In  addition,  the 
operator  would  be  required  to  ensiue 
that  miners  take  the  scheduled 
audiometric  examinations. 

The  circiunstances  imder  which 
hearing  protection  must  be  worn  are 
discussed  more  fully  ih  connection  with 
proposed  §62.125. 

MSHA  is  proposing  that  mine 
operators  require  miners  enrolled  in  an 
HCP  to  participate  in  audiometric 
testing  once  exposures  exceed  the  PEL. 
This  is  not  the  case  under  OSHA; 
however,  MSHA  believes  this  approach 
is  warranted  in  the  mining  industry. 

The  information  generated  by  these 
tests  can  serve  as  triggers  for  both  the 
mine  operator  and  the  Agency  to 
investigate  more  thoroughly  the 
implementation  of  noise  controls.  If  an 
employee  incurs  a  standard  threshold 
shift,  at  the  very  least  a  hearing 
protector  needs  to  be  provided  or 
changed.  The  audiological  information 
can  provide  useful  clues  to  the  noise 
causing  the  problem,  and  point  to  an 
undetected  failure  of  various  controls: 
engineering  controls,  administrative 
controls,  or  the  failure  to  properly  fit. 
maintain  or  utilize  hearing  protectors.  If 
an  employee  incurs  a  reportable  hearing 


loss,  it  is  an  indication  that  despite 
regular  MSHA  inspections,  some  serious 
problem  has  not  been  detected  or 
resolved  and  a  more  thorough  analysis 
is  probably  required.  If  the  required 
audiological  examinations  are  not  taken, 
standard  threshold  shifts  and  cases  of 
reportable  hearing  loss  will  go 
unreported. 

In  addition,  the  Agency  wants  to 
ensure  that  miners  are  aware  of  the 
severity  of  any  hearing  loss;  in  a  mining 
environment,  this  knowledge  could 
have  implications  for  the  safety  of  the 
miner  and  the  safety  of  others.  Miners 
who  do  not  recognize  that  they  have  a 
hearing  problem — and  hearing  loss 
occurs  gradually  and  is  often  hard  for 
individuals  to  accept — may  be  less 
willing  than  those  who  have  been 
advised  they  have  a  problem  to  pay 
attention  to  the  problem.  The  proposed 
regulation  provides  for  annual  training, 
but  a  notification  of  a  detectable  change 
in  hearing  acuity  would  certainly  help 
to  focus  attention. 

The  Agency  is  concerned  that  unless 
such  participation  is  mandatory,  the 
cost  of  the  examinations,  however 
limited,  might  create  an  incentive  for 
mine  operators  to  encourage  miners  to 
waive  the  examinations.  Concern  about 
the  implications  of  health  examinations 
on  their  job  security  may  likewise 
discourage  miners  from  taking 
examinations.  The  voluntary  X-ray 
surveillance  program  currently  offered 
to  coal  miners  has  a  poor  record  of 
participation.  This  is  not  an  unusual 
situation  in  the  mining  industry,  where 
retention  of  good,  well-paying  jobs  is  a 
priority  for  most  workere. 

Finally,  it  should  be  noted  that 
audiometric  testing  is  not  an  invasive 
procedure.  No  damaging  radiation  is 
involved,  nor  is  there  any  penetration 
with  a  needle  or  other  device. 

Comments  on  this  provision  are 
specifically  solicited.  In  {tarticular, 
experience  from  companies  in  which 
such  examinations  are  mandated  would 
be  welcome.  The  Agency  recognizes 
there  may  be  concern  on  the  part  of 
some  miners  that  if  mine  operators  are 
provided  with  audiometric  information, 
it  could  lead  to  the  discharge  of  miners 
who  are  developing  hearing  loss 
problems  so  as  to  minimize  potential 
workers'  compensation  claims. 

Dual  Hearing  Protection  . 

Proposed  §  62.120(d)  would  require 
that,  in  addition  to  the  controls  requirwi 
for  noise  exposure  that  exceed  the  PEL. 
a  mine  operator  provide  dual  hearing 
protectora  to  a  miner  whose  noise 
exposure  exceeds  a  TWAg  of  105  dBA 
during  any  workshift,  a  dose  of  800%  of 
the  PEL.  The  mine  operator  must  also 


ensure  that  they  are  worn.  An  earplug 
type  protector  would  be  worn  under  an 
earmuff  type  protector. 

Currently,  neither  MSHA  nor  OSHA 
specifically  mandate  the  use  of  dual 
hearing  protection.  In  practice,  however, 
existing  rules  require  dual  hearing 
protection  under  some  circumstances. 

Under  current  Coal  and  Metal  and 
Nonmetal  noise  policy,  dual  hearing 
protection  would  be  required  whenever 
the  attenuation  of  a  single  hearing 
protector  does  not  reduce  the  miner's 
noise  exposure  to  within  the  PEL. 

Also,  due  to  MSHA's  current 
procedures  for  determining  the 
attenuation  of  hearing  protectors 
(discussed  under  Hearing  protector 
effectiveness  of  this  preamble),  dual 
hearing  protection  would  almost  alwa3r8 
be  required  when  miners  are  exposed  to 
sound  levels  above  112  dBA.  As 
discussed  below,  the  attenuation 

f>rovided  by  dual  hearing  protectora  is 
ess  than  the  sum  of  their  individual 
attenuations.  MSHA  policy  currently 
specifies  that  6  dB  be  added  to  the 
attenuation  of  the  hearing  protector 
having  the  hi^er  attenuation. 

OSHA  requu^s  that  "adequate" 
hearing  protection  be  provided  to  and 
worn  by  workers.  Employers  would  thus 
have  to  utilize  dual  hearing  protection 
in  some  cases  to  get  the  needed 
attenuation.  However,  no  specific  dose 
level  triggering  dual  hearing  protection 
level  has  been  established  by  OSHA. 

No  conrunenter  addressed  the 
exposure  above  which  dual  hearing 
protection  would  be  required.  One 
commenter  suggested  that  MSHA 
consider  dual  hearing  protection  to 
provide  5  dB  more  attenuation  than  the 
hearing  protector  with  the  higher 
attenuation.  Another  commenter, 
disagreed  with  current  MSHA  Metal  and 
Nonmetal  policy  and  believed  that  more 
than  6  dBA  credit  should  be  given  above 
the  attenuation  of  the  higher  component 
(earplug  or  earmuff)  when  dual  hearing 
protectors  are  worn.  This  commenter 
did  not,  however,  specify  how  much 
credit  should  be  given. 

Research  has  demonstrated  that  dual 
hearing  protection  affords  the  wearer 
greater  attenuation  than  either  earplugs 
or  earmuffs  alone.  Berger  in  EARLOG 13 
(1984)  has  shown  that  the  use  of  dual 
hearing  protectora  provides  greater 
attenuation.  The  attenuation  of  the  dual 
hearing  protection  is  at  least  5  dB 
greater  than  the  attenuation  of  either 
hearing  protector  alone.  Tliis 
attenuation,  however,  is  much  less  than 
the  sum  of  the  individual  Noise 
Reduction  Rating  (NRR)  values  and  is 
dependent  on  the  frequency.  Dual 
hearing  protectora  are  especially 
important  for  noise  which  is  dominated 
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by  low  to  middle  frequency  sounds.  The 
performance  of  dual  hearing  protectors 
is  not  influenced  greatly  by  the  selection 
of  the  earmuff;  however,  the  selection  of 
the  earplug  has  a  strong  influence  on  the 
attenuation  below  2000  Hz.  For  noises 
which  are  dominated  by  sounds  above 
2000  Hz,  the  attenuation  of  dual  hearing 
protectors  is  limited  by  flanking  bone 
conduction  paths  to  the  inner  ear. 
Berger  recommends  dual  hearing 
protectors  whenever  the  TWAg  exceeds 
105  dBA. 

Michael  (1991)  believes  that,  because 
of  complex  coupling  factors,  the 
attenuation  from  wearing  both  earplugs 
and  earmuffs  cannot  be  predicted 
accurately.  If  the  attenuation  of  the 
earplug  and  earmuff  is  about  the  same 
at  a  given  frequency,  then  the  resultant 
attenuation  should  be  3  to  6  dB  greater 
than  the  higher  of  the  two  individual 
attenuations.  However,  if  one 
attenuation  is  much  greater  than  the 
other,  then  the  resultant  attenuation  will 
be  slightly  more  than  the  higher 
attenuation. 

Nixon  and  Berger  (1991)  report  that 
earplugs,  worn  in  combination  with' 
earmuns  or  helmets,  typically  provided 
more  attenuation  than  either  hearing 
protector  alone.  The  gain,  in  attenuation 
at  individual  frequencies,  varies 
between  0  to  15  oB.  At  or  above  2000 
Hz,  the  attenuation  of  the  combination 
is  limited  by  bone  conduction  to 
approximately  40  to  50  dB.  Below  2000 
Hz,  the  selection  of  the  earplug  is 
critical  for  increasing  the  attenuation. 
There  is  little  change  in  the  attenuation 


of  different  types  of  earmufb  at 
frequencies  below  2000  Hz. 

Bertrand  and  Zeiden  (1993) 
determined  that  miners  exposed  to 
sound  levels  of  118  dBA  were  afforded 
protection  consistent  with  a  sound  level 
of  98  dBA  by  the  use  of  earmuffe.  The 
earmuff  had  an  NRR  of  24  dB. 
Consequently,  the  earmufT  alone  could 
not  provide  attenuation  sufficient  to 
protect  the  miner's  hearing  acuity. 

Research  has  clearly  demonstrated 
that  dual  hearing  protection  provides 
greater  attenuation  than  either  hearing 
protector  alone.  Further,  the  U.S.  armed 
services  require  dual  hearing  protection 
for  workers  exposed  to  high  sound 
levels.  MSHA  concurs  that  the 
additional  attenuation  afforded  by  the 
use  of  dual  hearing  protection  is 
necessary  to  protect  miners  who  are 
exposed  to  high  sound  levels. 
.Furthermore,  MSHA  has  concluded  that 
a  TWAg  of  105  dBA  (800%)  is  a  prudent 
level  above  which  dual  hearing 
protection  should  be  required.  This 
level  of  noise  exposure  can  quickly 
damage  the  hearing  acuity  of  the 
exposed  miner. 

Dose  Ceiling 

Although  the  statement  of  the  PEL  in 
§  62.120(c)  is  absolute  that  no  miner 
shall  be  exposed  to  noise  above  a  TWAg 
of  90  dBA,  the  remainder  of  that 
paragraph  and  paragraph  (d)  deal  with 
situations  where  in  fact  miners  are  going 
to  be  exposed  to  noise  in  excess  of  the 
PEL  for  some  period  of  time— due  to  the 
economic  fsasibility  of  administrative 


and  engineering  controls  for  a  particular 
mine  operator,  or  due  to  the 
technological  feasibility  of  engineering 
controls  as  to  a  particular  operation.  The 
seriousness  of  this  situation  for  miners 
is  indicated  by  the  foct  that  MSHA  is 
proposing  that  dual  hearing  protectors 
be  required  at  a  TWAg  of  105  dBA:  a 
noise  dose  of  800%. 

The  Agency  is  interested  in  comments 
on  whether  there  is  some  noise  dose 
which  should  be  established  as  an 
absolute  dose  ceiling  by  the  regulation, 
regardless  of  the  implications  for  a 
particular  mine  operator  or  operation. 
The  circumstances  in  which  this  might 
pose  a  problem  for  the  mining  industry 
appear  to  be  very  limited.  While  coal 
inspection  data  over  the  years  have 
indicated  some  exposures  over  800%, 
MSHA  believes  these  are  anomolies  for 
which  well-known  controls  are 
available.  If  there  are  problems,  they  are 
likely  to  be  in  the  metal  and  nonmetal 
sector. 

On  the  one  hand,  the  dual-survey  data 
indicate  that  using  the  80  dBA  threshold 
level,  only  about  one-quarter  of  one 
percent  (0.28%)  of  metal  and  non-metal 
exposures  exceed  a  noise  dose  of  800%. 
Hie  data  indicate,  however,  that  there 
remain  a  few  specific  job  categories  in 
the  metal  and  nonmetal  sector  which 
experience  a  signiflcant  problem  with 
noise  exposures  of  this  dimension,  as 
indicated  in  Table  III-6.  The  sample 
size  is  provided  to  illustrate  that  in 
some  cases,  the  percentages  are  based 
on  limited  data. 


Table  III-6:  Metal/Nonmetal  Job  Categories  in  Which  More  Than  1%  of  Recx)rdeo  Exposures  Are  Over  a 

TWAg  of  105  dBA  (800%  of  PEL) 


Code 


Job  category 


No.> 

No.  of 

Percent 

105 

sample 

>105 

5 

9 

56 

1 

3 

33 

IS 

56 

27 

0 

39 

23 

7 

31 

23 

1 

7 

14 

3 

30 

10 

3 

46 

7 

2 

38 

5 

20 

478 

4 

t1 

544 

2 

2 

111 

2 

3 

301 

1 

134 
234 
058 
057 
534 
434 
334 
034 
046 
734 
634 
934 
399 


Jet-piercing  charmei  operator  .... 

Jet-ptercing  driH  operator 

Drift  miner  

Stope  miner 

Jaddeg  or  stopper  driH  operator 

Chum  driH  operator 

Wagon  drill  operator  

Diamor>d  driH  operator ^ 

Rocfc  or  roof  bolter 

Rotary  (pneumatic)  driH  operator 

Rotary  (electric  or  hydraulic)  driH  operator 

Jumbo  percussion  drill  operator 

Dffnension  stor>e  cutter  and  polisher;  rock  sawer 


-Notes:  Miscellaneous  job  categories  where  less  ttian  1%  of  recorded  exposures  exceeded  TWA*  of  106  dBA  are  not  dnpiay«id.  Numbers  are 
for  four  year  period,  1991-1994. 


The  job  descriptions  do  not 
necessarily  indicate  the  equipment  in 
use;  for  example,  the  stope  miners  and 
drift  miners  may  well  have  been  using 
the  same  equipment  as  the  jackleg  drill 
operators.  Based  on  the  Agency's     ._-  J'.' 


experience,  there  are  only  a  few  pieces 
of  equipment  used  in  mining  for  which 
no  control  other  than  multiple  hearing 
protectors  is  currently  available. 

The  data  illustrate  that  many 
exposures  at  this  level  are  preventable. 


Even  with  the  jackleg  drills  more  than 
75%  of  the  exposures  were  controlled  to 
less  than  a  TWAg  of  105  dBA.  The  data 
base  from  which  the  above  information 
was  drawn  found  nine  bulldozer 
operators  and  three  truck  drivers 
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exposed  to  noise  above  800%  of  the 
PEL;  and  while  these  constituted  only  a 
small  fraction  of  the  samples  of  those 
job  categories,  0.7%  and  0.05% 
respectively,  the  Agency  is  disturbed  to 
find  any  such  samples  at  all  given  that 
the  metal  and  nonmetai  industry  has  for 
some  years  been  operating  under  a 
requirement  to  use  engineering  and 
administrative  controls  to  bring  sound 
levels  down  to  the  PEL  or  as  close 
thereto  as  is  feasible. 

Accordingly,  MSHA  requests 
comment  on  whether  there  should  be  an 
absolute  dose  ceiling,  regardless  of  the 
economic  feasibility  of  control  by  an 
individual  mine  operator,  and  what  that 
should  be.  MSHA  also  requests 
comment  on  whether  such  a  dose 
ceiling  should  be  technology  forcing — 
i.e.  apply  regardless  of  the  technological 
feasibility  of  currently  available 
controls. 

Ceiling  Level 

Proposed  §  62.120(e)  would  retain 
MSHA's  current  115  dBA  ceiling  level 
for  continuous  and  intermittent  noise. 
The  115  dBA  ceiling  level  is  intended 
to  protect  individuals  htim  high  sound 
levels  which  last  longer  than  those 
typically  characterized  by  impulse/ 
impact  noise. 

The  115  dBA  ceiling  level  originated 
out  of  the  Walsh-Healey  Public 
Contracts  Act  which  formed  the  basis  of 
current  Department  of  Labor  noise 
regulations.  OSHA,  in  its  1974  proposed 
noise  standard  (39  FR  37775).  specified 
that  the  115  dBA  limit  was  a  maximum 
steady  state  sound  level  which  was  not 
to  be  exceeded  regardless  of  the  time- 
weighted  average  dose  computation. 

In  its  ANPRM.  MSHA  did  not 
specifically  request  comments  on  the 
115  dBA  ceiling  limit.  One  commenter, 
however,  presented  a  view  on  the  115 
dBA  level.  This  commenter  stated  that 
"Few  professionals  would  allow  a 
worker  to  remain  unprotected  while 
exposed  to  115  dBA  for  15  minutes." 

MSHA's  review  of  available  literature 
found  a  diversity  of  opinions  on  the 
choice  of  a  ceiling  level  for  exposures  to 
continuous  and  intermittent  noise. 

At  the  93rd  Meeting  of  the  Acoustical 
Society  of  America,  Johnson  and  Schori 
(1977)  reported  that  115  dBA  for  15 
minutes  may  be  grossly  under 
protective,  while  an  upper  limit  of  115 
dBA,  regardless  of  the  time  of  the 
exposure,  is  unduly  restrictive.  For 
example,  they  found  significant 
temporary  threshold  shift  from  exposure 
to  115  dBA  for  only  2.7  minutes.  On  the 
other  hand,  they  found  virtually  no  such 
shift  from  exposure  to  130  dBA  for  10 
seconds  and  minimal  shift  (median  of  2 
dB)  when  exposed  to  120  dBA  for  40 


seconds — although  MSHA  would  point 
out  it  knows  of  no  mining  tasks  taking 
such  a  limited  time.  In  any  event,  this 
shows  that  the  ceiling  limit  is 
dependent  upon  both  time  and 
intensity. 

Cluff  (1984)  stated  that  "The  selection 
of  115  dBA  for  15  minutes  is  arbitrary 
and  represents  several  contradictions." 
He  agreed  with  Johnson,  however,  that 
exposures  to  115  dBA  for  15  minutes  is 
dangerous.  Cluff  stated  that  "this  danger 
is  magnified  by  extending  the  5  dB  rule 
to  130  dBA"  and  suggested  that  a  3-dB 
or  4-dB  exchange  rate  may  have  merit 
as  a  solution. 

Others  discussed  different  ceiling 
limits  to  prevent  temporary  threshold 
shift  which  may  lead  to  a  permanent 
NIHL.  The  U.S.  Army's  Technical 
Memorandum  13-67.  "Criteria  for 
Assessing  Hearing  Damage  Risk  from 
Impulse-Noise  Exposure"  (Coles,  1967) 
stated  that: 

It  has  been  customary  in  steady-state  noise 
DRC  (damage  risk  criterial  *  *  *  to  include 
an  upper  limit  of  about  135  dB  for 
unprotected  noise  exposure  for  any  duration, 
however  short.  In  most  cases  it  is  understood 
by  implication  only,  rather  than  by  direct 
statement,  that  this  restriction  is  not  intended 
to  apply  to  impulse  noise  *  *  * 

The  technical  memorandum, 
however,  stated  further  that: 

The  relationship  between  TTS  [temporary 
threshold  shift]  resulting  bxmi  a  single  noise 
exposure  and  permanent  threshold  shift 
(PTS)  to  be  expected  firom  habitual  exposure 
is  not  known  with  certainty  even  for  steady- 
state  noise. 

In  Acoustic  Parameters  of  Hazardous 
Noise  Exposures,  however,  Henderson 
(1990)  discussed  a  critical  level  above 
which  damage  by  acoustic  trauma 
begins.  He  stated  that: 

At  levels  above  120  dB  SPL  [sound 
pressure  level  |  the  cochlea  begins  to  lie 
damaged  by  direct  mechanical  destruction, 
i.e.,  the  organ  of  Corti  can  be  lifted  off  the 
basilar  membrane,  tight-cell  junctions  can  be 
ripped  apart,  and  the  tympanic  membrane 
can  be  ruptured.  The  level  at  which 
mechanical  damage  occurs  has  been  called 
the  "critical  level,"  but  it  is  important  to 
recognize  that  there  is  not  a  critical  level  but 
rather  a  transition  point  that  is  related  to  the 
spectrum  and  temporal  pattern  of  the 
exposure. 

CHABA  (1993)  believed  that  single 
exposure  to  sound  levels  above  140  dBA 
can  permanently  damage  hearing. 
Furthermore,  the  threshold  for  pain  is 
dependent  upon  the  frequency  of  the 
noise.  This  threshold  lies  between  135 
and  140  dB.  -     - 

Ward  (1990)  stated  that: 

•  *  •  a  "critical  exposure"  for  production 
of  immediate  severe  loss,  presumably 
associated  with  structural  failure  in  the 


cochlea  rather  than  with  metabolic  fatigue,  is 
dependent  not  on  the  energy  in  the  exposure 
(p-'t)  but  on  a  diffierent  quantity  given  by 
integrating  the  fourth  power  of  the  pressure 
over  time.  •  •   •  The  best  estimate  for  the 
'critical  exposure  in  man  is  around  10"  Pa^ 
sec  for  a  median  value,  although  individual 
differences  in  susceptibility  and  vulnerability 
mean  that  the  range  will  be  very  great. 

NIOSH  (1995)  recommends  that  the 
115  dBA  ceiling  limit  be  retained.  Citing 
recent  medical  research,  NIOSH 
believes  that  the  critical  level  is  between 
115  and  120  dBA.  Above  the  critical 
level,  immediate  structural  damage  to 
the  ear  occurs.  This  structural  damage 
causes  a  loss  of  hearing  acuity. 

ACGW  (1994)  recommended  that 
exposures  to  occupational  noise  should 
not  be  permitted  above  139  dBA. 
Further,  for  sound  levels  equal  to  or 
exceeding  103  dBA,  ACGIH  believes 
that  the  exposure  be  "limited  by  the 
noise  source — not  by  administrative 
control." 

As  illustrated  by  the  above  discussed 
studies,  there  is  no  consensus  among 
the  scientific  community  as  to  a  sound 
level  above  which  p>ermanent  damage 
occurs  (regardless  of  the  duration  of 
exposiu«).  However,  many  researchers 
believe  the  critical  level  is  slightly 
above  115  dBA  and  is  time  dependent 
with  an  allowable  duration  of  less  than 
'15  minutes. 

International  communities  and 
selected  branches  of  the  U.S.  armed 
services  specify  a  ceiling  level;  however, 
there  is  no  agreement  among  these 
groups  either. 

There  are  relatively  few  noise  sources 
in  the  mining  industry  that  produce 
sound  levels  exceeding  115  dBA  (e.g., 
unmuffled  pneumatic  rock  drills  and 
hand-held  channel  burners).  However, 
these  sources  often  operate  during  most 
of  the  work  shift  with  resulting  full-shift 
noise  exposure  considerably  over  the 
PEL.  Currently,  MSHA  surveys  these 
noise  sources  by  taking  spot  readings 
with  Type  2  sound  level  meters  rather 
than  conducting  full-shift  sampling  with 
a  personal  noise  dosimeter.  The 
requirements  for  Type  2  sound  level 
meters  are  in  ANSI  Sl.4-1983. 
"Specification  for  Sound  Level  Meters." 
MSHA  intends  to  continue  sampling 
these  sources  using  a  sound  level  meter. 

Even  though  this  proposal  has 
retained  the  115  dBA  ceiling  level  for 
noise  exposure,  sound  levels  above  115 
dBA  are  to  be  included  in  the 
determination  of  the  noise  dose.  The 
Agency  has  determined  that  it  is 
important  to  include  sound  levels  above 
115  dBA  in  the  noise  dose  so  that  the 
miner's  noise  exposure  is  accurately 
assessed.  By  having  an  accurate 
assessment,  the  mine  operator  will  be 
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able  to  provide  hearing  protectors  with 
maximum  attenuation  and  take  steps  to 
ensure  that  the  hearing  protectors  are 
effectively  fitted  and  properly  worn. 

MSHA  believes  that  exposure  to 
sound  levels  exceeding  115  dBA, 
regardless  of  duration,  may  potentially 
result  in  acute  hearing  loss  among 
susceptible  individuals.  Although  there 
is  a  lack  of  scientific  consensus  on  the 
exact  time  of  safe  exposure,  the  majority 
believe  that  15  minutes  is  hazardous. 
Accordingly,  MSHA  believes  retention 
of  the  current  ceiling  is  warranted.  The 
Agency,  however,  welcomes  additional 
comment  on  this  issue. 

Exposure  Determination  by  Operators 

Proposed  §62.120(0(1)  would  requu« 
mine  operators  to  establish  a  system  of 
monitoring  which  effectively  evaluates 
each  miner's  noise  exposure.  This  will 
ensure  that  mine  operators  have  the 
means  to  determine  whether  a  miner's 
exposure  exceeds  any  of  the  limitations 
established  by  this  section,  as  well  as  to 
assess  the  effectiveness  of  noise 
controls.  The  proposed  rule  is  • 

performance  oriented  in  that  the 
regularity  and  methodology  used  to 
make  this  evaluation  are  not  specified. 
Specific  requirements  for  periodic 
monitoring  by  qualified  persons  now 
applicable  to  the  coal  sector  would  be 
revoked. 

Under  the  approach  proposed,  mine 
operators  may  design  a  monitoring 
program  suitable  for  each  specific  mine 
site.  Mine  operators  would  be  expected 
to  utilize  survey  methods  and 
instrumentation  which  are  scientifically 
valid  and  based  on  sound  industrial 
hygiene  practice. 

Although  calibration  requirements  are 
not  specifically  mandated  in  the 
proposal,  good  industrial  hygiene 
practice  dictates  that  any 
instrumentation  used  for  determining  a 
worker's  occupational  exposure  to  a 
contaminant,  in  this  case  noise,  be 
calibrated.  The  calibration  program 
should  be  composed  of  three  phases — 
type  testing  of  instruments,  laboratory 
calibration  of  the  instruments,  and  field 
calibration.  Seller  and  Giardino  (1996) 
•  discussed  the  importance  of  each  of 
these  classes  of  calibrations. 

Briefly,  type  testing  is  an  exhaustive 
testing  of  a  model  of  instrument  to 
ascertain  that  it  complies  with  a 
standard,  such  as  the  ANSI  standard  for 
personal  noise  dosimeters.  Laboratory 
calibration  is  an  extensive  calibration 
that  ascertains  that  an  individual 
instrument  meets  factory  specifications. 
Finally,  field  calibration  is  a  brief 
procedure  conducted  before  and  after  a 
survey  to  ascertain  that  an  instrument  is 
operating  properly. 


The  mine  operator  has  the 
responsibility  of  accurately  determining 
a  miner's  noise  exposure.  In  order  to  do 
this  properly  the  type  of 
instrumentation  needs  to  be  considered. 
In  the  cramped  quarters  of  an 
underground  mine  and  on  mobile 
mining  equipment,  it  may  not  be 
possible  to  accurately  evaluate  a  miner's 
noise  exposure  without  endangering  the 
technician  if  a  sound  level  meter  is 
used.  Other  occupations  cannot  be 
sampled  with  a  sound  level  jneter 
because  the  most  exposed  ear  is  not 
accessible  to  the  technician.  For  the 
above  occupations,  a  personal  noise 
dosimeter  would  need  to  be  used.  An 
analysis  of  noise  exposures  collected 
fitim  1986  through  1992  by  the  MSHA 
coal  inspectorate  revealed  that  21.8%  of 
the  occupations  could  only  be  sampled 
using  personal  noise  dosimeters.  These 
occupations  comprised  nearly  60%  of 
the  surveys  conducted  by  the 
inspectors. 

A  program  would  be  expected  to 
evaluate  noise  exposure  in  adequate 
detail  to  enable  the  mine  operator  to 
reasonably  determine  which  minere 
work  in  areas  requiring  the  institution  of 
the  controls  that  may  be  required. 
Sufficient  evidence  of  a  noise 
monitoring  program  must  be  available 
during  mine  inspections  to  permit  the 
evaluation  by  MSHA  of  the  program's 
effiectiveness.  The  Agency  will  also  take 
its  own  surveys  of  noise  exposure 
during  inspections  to  ascertain  miner 
exposure  and  to  evaluate  the 
effectiveness  of  the  mine  operator's 
monitoring  program. 

MSHA  believes  that  this  proposal 
affirms  a  mine  operator's  obligation  to 
take  the  action  needed  to  determine 
whether  or  not  a  miner  is  in  compliance 
with  the  exposure  limitation 
requirements  of  tlie  proposed 
regulation.  At  the  same  time,  it  allows 
mine  operators  maximum  flexibility  for 
determining  a  miner's  noise  exposure. 

MSHA  believes  that  mine  operators 
have  a  number  of  incentives  to  monitor 
sound  levels  on  a  regular  basis  to  ensure 
they  can: 

(1)  Avoid  the  costs  associated  with 
needlessly  including  or  retaining  a 
miner  in  an  HCP  or  providing  special 
noise  training; 

(2)  Assess  the  effectiveness  or  need 
for  either  engineering  or  administrative 
controls  or  a  combination  of  these 
controls  to  meet  the  TW  As  of  90  dBA; 

(3)  Document  the  miner's  exposure  for 
workers'  compensation  purposes; 

(4)  Provide  information  to  health 
professionals  evaluating  miners'  health 
and  audiograms;  and 

(5)  Avoid  citations  and  penalties 
during  the  regular  Agency  inspections 


in  the  mining  industry  for  failure  to 
comply  with  the  standard's 
requirements. 

The  results  of  operator  monitoring 
will  not  be  sent  to  MSHA,  nor  will 
monitoring  results  be  used  to  determine 
compliance  with  the  applicable  noise 
standard.  Mine  operators  are,  however, 
under  an  obligation  to  take  certain 
actions  based  upon  any  noise 
measurements  they  conduct.  Proposed 
§62.120  requires  mine  operators  to  take 
specific  corrective  action  when  a 
miner's  noise  exposure  exceeds  the 
various  limitations  set  forth  in  the 
section.  It  also  requires  that  miners  be 
notified  whenever  a  mine  operator 
determines  that  their  noise  exposure 
exceeds  the  action  level. 

The  requirements  of  proposed 
§  62.120(a),  as  to  how  noise  is  to  be 
measured  for  the  purposes  of  this 
proposal,  would  need  to  be  followed  by 
mine  operators  in  their  monitoring. 
These  requirements  include: 
disregarding  the  attenuation  of  any 
hearing  protector  worn  by  the  miner, 
integrating  all  sound  levels  from  80  dBA 
to  at  least  130  dBA  during  a  miner's  full 
workshift,  using  a  90  dBA  criterion  level 
and  a  5-dB  exchange  rate,  and  using  an 
A-weighting  and  slow-response 
instrument  setting.  Mine  operator! 
would,  of  course,  be  free  to  take  any 
additional  measurements  that  they 
deem  appropriate:  for  example,  taking 
peak-response  readings  to  measure  any 
impact/impulse  noise. 

MSHA  current  coal  noise  standards 
(30  CFR  §§  70.500/71.800)  require  mine 
operatore  to  monitor  each  miner's  noise 
exposure  twice  a  year  and  certify  the 
results  to  MSHA.  These  standards  also 
specify  when  and  how  to  sample,  who 
is  qualified  to  sample,  and  reporting 
requirements.  

MSHA's  noise  standards  (30  CFR 
§§  56/57.5050)  for  metal  and  nonmetal 
mines  do  not  contain  any  operator 
sampling  requirements,  although  they 
do  require  that  mine  operators  maintain 
exposures  in  compliance  with  the  PEL. 
In  order  to  do  this  effectively,  many 
metal  and  nonmetal  mine  operators 
conduct  their  own  monitoring. 

OSHA's  noise  standard  requires 
employers  to  implement  a  monitoring 
program  when  information  indicates 
that  any  employee's  noise  exposure  may 
equal  or  exceed  the  action  level  (TWA« 
of  85  dBA),  OSHA  allows  employers  to 
use  representative  personal  or  area 
sampling;  however,  in  areas  with 
significant  variations  in  sound  level  or 
high  worker  mobility,  the  employer 
would  have  to  show  that  area  sampling 
produces  results  equivalent  to  personal 
sampling.  OSHA  also  requires  the 
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employer  to  repeat  the  monitoring  in 
specific  situations. 

MSHA's  ANPRM  solicited  comments 
on  the  frequency  of  monitoring,  the 
sampling  strategy,  and  the  u.se  of  the 
information  obtained.  The  ANPRM  also 
asked  whether  specification-oriented  or 
performance-oriented  requirements 
would  be  more  appropriate.  At  that 
time,  the  Agency  solicited  comments 
based  on  the  premise  that  the  proposed 
rule  would  include  a  detailed 
monitoring  requirement  and  the 
commenters  responded  accordingly. 
However,  since  MSHA  has  decided  not 
to  propose  detailed  monitoring 
requirements,  the  Agency  has  not 
addressed  specific  issues  regarding  area 
versus  personal  monitoring, 
instrumentation  specifications, 
calibration  requirements,  or  other 
related  monitoring  issues. 

Many  commenters  preferred 
performance-oriented  standards,  similar 
to  OSHA's,  that  would  allow  mine 
operator  discretion  in  when  and  how  to 
sample.  One  of  these  commenters 
stated: 

The  goal  of  the  mooitoring  effort  should 
not  be  simply  to  collect  noise  exposure  data, 
but  rather  to  accomplish  the  goal  of 
eliminating  job-related  noise  induced  hearing 
loss.  With  this  goal  in  mind,  the  operator 
would  need  to  have  collected  noise  exposure 
infbrmaUon  on  the  jobs  that  be  had  reason  to 
believe  were  above  the  85  dBA  action  level. 
This  information  would  be  necessary  to 
identify  those  workers  that  should  be 
included  in  the  HCP  as  well  as  areas  and 
equipment  where  noise  controls  are  needed. 

If  the  operator  does  not  choose  to  monitor 
for  noise,  he  ^ould  have  an  alternate  plan 
that  accomplished  the  same  goal:  i.e., 
includes  all  non-office  workers  in  the  HCP 
regardless  of  noise  exposure,  perform  a 
sound  level  survey  to  identify  mandatory 
hearing  protection  areas  and  equipment,  etc. 
It  is  recommended  that  MSHA  adopt  the 
logic  outlined  in  the  OSHA  noise  standard, 
29  CFR  1910.95(d)  (1),  (2)  and  (3). 

Conversely,  two  commenters 
recommended  a  specification-oriented 
rule.  One  of  these  recommended 
personal  monitoring  on  an  annual  basis 
and  the  other  simply  recommended 
personal  or  area  monitoring. 

Finally,  two  commenters  had  a 
different  view  on  monitoring.  They 
recommended  that  MSHA,  rather  than 
the  mine  operator,  conduct  all 
monitoring  for  the  purpose  of  this 
proposed  standard.  In  response  to  these 
commenters,  the  Agency  would  point 
out  that  it  is  the  responsibility  of  mine 
operators  to  ensiu«  the  safety  and  health 
of  their  miners.  MSHA  sampling 
programs  are  to  audit  the  mine  operators 
to  ensure  the  protection  of  miners. 
Moreover,  MSHA  does  not  have  the 
resources  to  sample  every  miner 


annually.  Metal  and  Nonmetal  has 
specific  health  sampling  guidelines 
which  require  periodic  sampling  of 
selected  mining  occupations.  MSHA 
currently  conducts  over  20,000  full-shift 
noise  exposure  surveys  in  the  mining 
industry  annually.  Although  MSHA 
intends  to  continue  measuring  the  noise 
exposure  of  miners  in  order  to 
determine  compliance,  it  can  only 
sample  a  small  percentage  of  the 
exposed  mining  population  annually. 
Mine  operators  are  responsible  for 
knowing  at  all  times  when  their 
employees  exceed  applicable  limits  so 
that  appropriate  action  can  be  taken. 

The  Agency,  however,  is  willing  to 
share  its  sampling  results  and  analyses^ 
of  these  results  with  the  mining 
industry.  Mine  operators  who  do  not 
conduct  their  own  monitoring  could  use 
the  MSHA  data  along  with  information 
from  equipment  manufacturers  to 
estimate  a  miner's  noise  exposure.  This 
could  be  beneficial  to  all  mine 
operatore,  particularly  small  mine 
operators  with  limited  resources.  If, 
however,  as  a  result  of  this  proposal, 
MSHA  changes  the  threshold,  prior 
sampling  conducted  by  the  Agency  may 
not  provide  an  accurate  indication  of 
whether  a  miner's  noise  exposure 
exceeds  the  new  standard. 

Although  a  mine  operator  could  use 
prior  MSHA  sampling  results,  and 
information  from  equipment 
manufacturers,  such  use  would  not 
relieve  the  mine  operator  of 
responsibility  to  appropriately 
determine  a  miner's  noise  exposure. 
Therefore,  it  would  behoove  mine 
operators  to  determine  a  miner's  noise 
exposure  by  methods  comparable  to 
those  which  would  be  used  by  MSHA, 
as  outlined  in  §  62.120(a). 

Although  numerous  commenters  and 
organizations  supported  the  need  for 
monitoring,  most  favored  a 
performance-oriented  approach  and  did 
not  specify  a  procedure  to  be  followed. 
MSHA  agrees.  The  Agency  believes  that 
the  focus  of  the  noise  standard  should 
be  on  preventing  NIHL  and  reducing 
miners'  noise  exposures  and  that  it 
would  be  counterproductive  to  specify 
detailed  monitoring  requirements  or 
procedures.  Also,  the  Agency  does  not 
want  to  stifle  improvements  in 
monitoring  technology  or  methodology. 

Moreover,  the  Agency  believes  that 
the  current  specification-oriented  coal 
operator  monitoring  produces  results 
that  in  fact  are  not  representative  of 
miners'  noise  exposure.  For  example,  in 
FY  1994,  coal  mine  operators  conducted 
approximately  180,000  noise  surveys 
(two  per  miner)  and  found  36  miners  to 
be  overexposed  (their  ex[>osures 
exceeded  132%).  However,  MSHA  does 


not  know  the  extent  to  which  mine 
operators  may  be  including  credit  for 
the  wearing  of  hearing  protection  in  the 
determination  of  the  miner's  exposure. 
Conversely,  MSHA  conducted  6,339 
surveys  in  coal  mines  and  found  857    ' 
exposures  exceeding  the  132%. 
However,  only  62  of  these  surveys 
resulted  in  a  violation  due  to  credit 
being  given  for  use  of  hearing 
protection.  This  indicates  that  despite 
having  specification-oriented 
monitoring  requirements,  current 
operator  sampling  in  coal  mines  may 
not  be  providing  results  consistent  with 
those  found  by  MSHA. 

For  monitoring  compliance  with  this 
proposal,  the  Agency  intends  to  use 
validated  scientific  methodology. 
Current  MSHA  sampling  procedures 
and  policies  are  listed  in  MSHA's 
Program  Policy  Manual  and  its  Coal, 
and  Metal  and  Nonmetal,  Health 
Inspection  Procedures  Handbooks. 
Copies  of  these  documents  are  available 
for  review  and  copying  in  MSHA 
offices.  MSHA's  sampling  procedures, 
however,  would  be  modified  to  be 
consistent  with  §  62.120(a)  of  this 
proposal  once  the  rule  is  finalized. 

Currently,  MSHA  bases  its  noise 
exposure  compliance  determinations  on 
personal  full-shift  sampling  with  a 
personal  noise  dosimeter.  "The 
calibration  of  the  personal  noise 
dosimeters  is  checked  before  and  after 
each  survey.  Additionally,  annual 
laboratory  calibration  is  conducted  to 
assure  measurement  accuracy.  The 
personal  noise  dosimeter's  microphone 
is  positioned  on  the  top  of  the  miner's 
shoulder,  midway  between  the  neck  and 
the  end  of  the  shoulder,  with  the 
microphone  diaphragm  pointing  in  a 
vertical  upward  direction.  The 
microphone  is  placed  on  the  shoulder 
that  is  normally  between  the  principal 
noise  soiut:e  and  the  miner's  ear. 
Sampling  is  conducted  while  the  miner 
performs  his/her  normal  duties. 

In  the  development  of  this  proposal, 
MSHA  also  reviewed  the  noise 
monitoring  programs  of  the  U.S.  Armed 
Services  and  other  jurisdictions. 

Although  MSHA  has  described  its 
current  noise  sampling  procedures,  the 
Agency  may  decide  to  modify  or  change 
these  procedures  based  upon  new  or 
improved  sampling  methods, 
instrumentation,  or  technology. 

Employee  Notification 

Proposed  §  62.120(f)(2)  would  require 
that  within  15  calendar  days  of 
determining  that  a  miner's  exposure 
exceeds  the  action  level,  the  permissible 
exposure  level,  the  dual  hearing 
protection  level,  or  the  ceiling  level 
established  by  this  section,  tlra  mine 
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operator  notify  the  miner  in  writing  of 
the  overexposure  and  the  corrective 
action  being  taken.  If  the  miner's 
exposure  has  not  changed  from  one  of 
these  levels  to  another,  and  the  miner 
has  been  notified  of  his  exposure  at  that 
level  within  the  past  year,  no 
notification  needs  to  be  provided;  if  the 
level  has  changed,  or  there  has  been  no 
notification  in  the  ptast  year,  notification 
is  to  be  provided.  The  proposal 
specifically  states  that  these 
notifications  are  triggered  by  exposure 
evaluations  conducted  either  by  the 
operator  or  by  an  MSHA  inspector. 

At  the  present  time,  MSHA  does  not 
require  notification,  though  it  is  implied 
in  those  cases  in  which  a  coal  miner  is 
enrolled  in  an  HCP  for  having  exceeded 
the  PEL.  OSHA's  standard  requires  that 
employees  be  notified  in  writing  of 
monitoring  results  that  exceed  the 
action  level  within  21  days  of  the 
monitoring. 

The  proposed  requirement  is 
consistent  with  Section  103(c)  of  the 
Mine  Act.  Section  103(c)  of  the  Mine 
Act  states  in  pertinent  part  that: 

Each  operator  shall  promptly  notify  any 
miner  who  has  been  or  is  being  exposed  to 

•  *  *  harmful  physical  agents  *  *  •  at 
levels  which  exceed  those  prescribed  by  an 
applicable  mandatory  health  or  safety 
standard  promulgated  under  section  101 

*  *  *  and  shall  inform  the  miner  who  is 
being  thus  exposed  of  the  corrective  action 
being  taken. 

Many  commenters  supported  miner 
notification  of  all  sampling  results  and 
stated  that  such  is  current  company 
policy.  Several  of  these  commenters 
recommended  that  the  specific  method 
of  notification  be  left  to  the  discretion 
of  the  mine  operator.  One  commenter 
specifically  stated  that  through 
notification,  "the  employee  could  help 
facilitate  a  solution  to  the  problem  and 
be  more  committed  to  following  safety 
procedures."  This  commenter  also 
stated  that  "requiring  written 
notification  is  not  effective  when 
dealing  with  persons  who  cannot  read 
or  do  not  have  the  background  to 
understand  the  meaning  of  the 
notification's  contents." 

A  mining  association  commented 
••*  •  •  ^^  miners  should  be  made 
aware  when  their  exposure  exceeds 
allowable  limits  •  *  *"  and  that"*  *  * 
employees  should  have  knowledge  of 
their  exposure  and  any  subsequent 
hearing  loss.  *  *  *"  This  association 
suggested,  however,  that  notification 
"*  *  *  be  in  the  form  of  entry  into  the 
HCP.  *  *  *"  Several  other  commenters 
recommended  that  MSHA's 
requirements  be  the  same  as  OSHA's. 

After  reviewing  the  comments  and  the 
regulations  from  the  U.S.  Armed  Forces 


and  international  organizations,  M^A 
concludes  that  notification  should  be 
provided  for  exposure  at  any  level 
defined  in  the  proposed  regulation.  At 
the  action  level,  there  is  a  significant 
risk  of  material  impairment  (as 
discussed  in  part  II  of  this  preamble). 
Notification  will  be  needed  at  this  level 
because  under  the  proposal,  if  the  noise 
exceeds  that  level,  the  mine  operator 
would  be  required  to  take  protective 
action  (hearing  protectors  and 
enrollment  in  an  HCP).  Notification  at 
this  level  would  explain  to  the  miners 
the  reason  why  it  is  necessary  for  them 
to  wear  their  hearing  protectors. 
Moreover,  since  the  harm  occurs  at  this 
level,  notification  is  required  Ofider 
§  103(c)  of  the  1977  Mine  Act. 
Notification  at  the  permissible  exposure 
level  and  dual  hearing  protection 
level — exposures  respectively  2  and  16 
times  the  dose  at  the  action  level — is 
necessary  to  ensure  the  miner 
understands  the  rationale  for  added 
protection  and  the  actions  being  taken 
by  the  mine  operator  to  lower  ncSse 
exposures.  The  same  is  true  for  any 
exposures  exceeding  the  ceiling  level. 

MSHA  believes  there  is  no  need  to 
notify  a  miner  of  every  exposure 
determination,  as  long  as  the  miner  is 
cognizant  of  the  genera!  level  of  his  or 
her  exposure — so  that  the  miner  pays 
attention  to  noise  exposure  and  noise 
abatement  efforts  (including  the  use  of 
properly  fitted  and  maintained  hearing 
protectors).  If  an  exposure  measurement 
for  a  miner  demonstrates  a  change  in 
that  miner's  situation— e.g.,  from  below 
the  PEL  to  over  the  PEL,  or  from  over 
the  PEL  to  above  the  dual-hearing 
protector  level — the  miners  should  be 
made  aware  of  this  fact. 

Moreover,  even  if  the  miner's 
situation  has  not  changed,  the  miner 
should  be  reminded  of  his  or  her 
overexposure  when  it  is  measured  if 
notification  has  not  been  made  recently. 
MSHA  welcomes  comment  on  the 
proper  balance  to  strike  between  the 
need  for  notification  and  nonproductive 
paperwork. 

MSHA  has  concluded  that  the 
notification  should  be  in  writing.  This 
would  ensure  that  the  miner  does  not 
misconstrue  the  measured  level  nor  the 
actions  being  taken. 

Warning  Signs 

The  proposed  rule  has  no  provision 
for  requiring  the  posting  of  warning 
signs.  While  MSHA  acknowledges  the 
value  of  posting  warning  signs,  the 
process  is  inherently  complicated  in  the 
ever  changing  mining  environment,  and 
MSHA  believes  the  training 
requirements  it  is  proposing  should 


ensure  miners  are  apprised  of  noise 
hazards  to  which  they  may  be  exposed. 

Section  101(a)(7)  of  the  Mine  Act 
requires  that  health  or  safety  standards 
promulgated  by  MSHA: 

•   *   *  prescribe  the  use  of  labels  or  other 
appropriate  forms  of  warning  as  are 
necessary  to  insure  that  minors  are  apprised 

of  all  hazards  to  which  they  are  exposed. 

*  *  * 

Existing  MSHA  noise  standards  do  not 
exercise  this  authority  with  respect  to 
noise,  and  do  not  require  the  posting  of 
warning  signs. 

When  OSHA  promulgated  its  Hearing 
Conservation  Amendment,  it  did  not 
include  a  requirement  for  warning  signs. 
OSHA  stated  in  the  preamble  to  the 
final  rule,  that  the  use  of  warning  signs 
to  warn  employees  about  noise  hazards 
in  high  noise  areas  should  be  left  to  the 
discretion  of  the  employer.  In  so  doing, 
OSHA  stated  that  noise  is  more  readily 
disqemible  than  other  harmful  physical 
agents  and  therefore  a  specific  warning 
sign  requirement  may  not  be  necessary 
to  protect  employees,  and  that  in  certain 
circumstances  such  signs  might  confuse 
rather  than  serve  a  useful  educational 
purpose.  OSHA  also  recognized  that  the 
employer  is  more  familiar  with  the 
workplace  environment  and  will  be  in 
a  better  position  to  determine  if  the 
posting  of  signs  in  a  given  situation  will 
aid  in  the  success  of  the  company's 
HCP.  Further,  OSHA  stated  that  other 
methods,  such  as  training,  may  be  more 
appropriate  for  apprising  employees  of 
the  haizards  of  noise. 

In  its  ANPRM,  MSHA  asked  whether 
it  should  require  warning  signs  in  areas 
exceeding  a  specified  sound  level,  and 
what  this  sound  level  should  be. 
Numerous  commenters  specifically 
addressed  the  issue  of  warning  signs 
and  were  about  equally  divided  over 
whether  such  a  requirement  is 
necessary.  Those  commenters 
supporting  the  use  of  warning  signs 
varied  considerably  on  criteria  for  their 
use.  For  example,  one  commenter 
indicated  that  warning  signs  should 
only  be  posted  in  areas  where  an 
immediate  threat  of  injury  exists,  such 
as  areas  with  impact  noise  above  140  dB 
or  constant  noise  above  115  dBA.  Other 
commenters  said  that  warning  signs 
should  only  be  required  on  non-mobile 
equipment,  or  in  areas  where  the  use  of 
hearing  protectors  is  mandatory. 

Among  those  commenters  that  did  not 
support  the  use  of  warning  signs, 
several  stated  that  MSHA's  standard 
should  be  performance-oriented  and 
allow  the  mine  operator  to  decide  how 
to  warn  its  employees,  such  as  through 
training,  safety  meetings,  notification  of 
exposure  results,  etc.  One  commenter 
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stated  that  in  the  mining  environment  it 
would  be  difficult  to  illuminate  signs  to 
the  point  they  could  be  read  and 
understood,  and  that  they  would  be 
difficult  to  maintain  in  most  mining 
situations.  This  commenter  also 
believed  that  the  nature  of  certain 
mining  operations  does  not  lend  itself  to 
the  use  of  signs  because  the  work  area 
is  constantly  changing.  Another 
commenter  agreed,  stating  that  warning 
signs  would  be  difficult  to  keep  current 
immobile  operations. 

Warning  signs  could  provide  an 
indication  to  miners  that  they  are 
entering  an  area  where  the  wearing  of 
hearing  protectors  is  required.  Some 
mine  operators  have  voluntarily  placed 
warning  signs  in  high  noise  areas  such 
as  preparation  facilities  and  on  surface 
mobile  equipment. 

MSHA  believes,  due  to  the  dynamic 
nature  of  mining  (advancing 
underground  faces,  changing  quarry 
perimeters,  a  mobile  workforce,  etc.), 
that  a  requirement  for  the  installation  of 
fixed  warning  signs  may  be  difficult  to 
implement.  Warning  signs  may  also  be 
inappropriate  where  miners  do  not  work 
a  fixed  period  of  time  in  the  area 
covered  by  the  sign.  For  example,  a 
miner  in  an  area  with  a  90  dBA  sound 
level  for  less  than  four  hours,  with  no 
significant  noise  exposure  for  the  rest  of 
the  day,  would  not  be  required  to  wear 
hearing  protectors  under  MSHA's 
proposal,  whereas  a  miner  who  spends 
more  than  four  hours  in  that  area  would. 

After  careful  analysis  of  the  literatiue 
and  review  of  regulatory  requirements 
from  international  communities  and  the 
U.S.  Armed  Services,  MSHA  believes 
that  training  may  be  a  more  appropriate 
vehicle  to  inform  workers  of  the  hazards 
of  noise  to  their  hearing.  Further,  the 
Agency  believes  that  the  posting  of 
warning  signs  for  noise  should  be 
optional  and  left  to  the  discretion  of  the 
mine  operator.  The  proposed  rule  would 
require  initial  and  annual  training  for  all 
miners  exposed  above  the  action  level 
as  discussed  under  §  62.130  Training  of 
this  preamble. 

Though  MSHA  is  not  proposing  to 
require  warning  signs  for  noise,  it 
expects  that  many  mine  operators  will 
voluntarily  post  such  signs  to  indicate 
to  miners  locations  where  hearing 
protectors  must  be  worn.  If,  however, 
mine  operators  choose  to  use 
administrative  controls  to  reduce  a 
miner's  noise  exposure,  the  proposal 
would  require  that  the  affected  miner  be 
informed  of  the  administrative 
procedures  and  that  such  controls  be 
posted  on  the  mine  bulletin  board.  Such 
procedures  may  provide  notification  of 
sound  levels  in  specific  work  locations. 


Section  62.125    Hearing  Protectors. 

Whenever  hearing  protectors  are 
required  to  be  provided  by  the  proposed 
regulations,  they  must  be  provided  in 
accordance  with  the  requirements  of 
this  section. 

The  miner  is  to  have  a  choice  from  at 
least  one  earplug  type  and  muff  type 
protector;  and,  in  the  event  dual  hearing 
protection  is  required,  a  choice  of  one 
of  each.  The  mine  operator  is  to  ensure 
that  in  those  cases  when  hearing 
protection  is  required  to  be  worn,  it  is 
worn  by  miners  exposed  to  sound  levels 
required  to  be  integrated  into  the 
miner's  dose  measurement:  i.e.,  sound 
levels  abeve  80  dBA.  The  hearing 
protector  is  to  be  fitted  and  maintained 
in  accordance  with  the  manufacturer's 
instructions.  Hearing  protectors  and 
necessary  replacements  are  to  be 
provided  by  the  mine  operator  at  no  cost 
to  the  miner.  Finally,  should  the  hearing 
protector  cause  or  aggravate  a  medical 
pathology  of  the  ear,  the  miner  is  to  be 
allowed  to  select  a  diRerent  hearing 
protector  from  among  those  oHered  by 
the  mine  operator. 

Selection  of  Hearing  Protector 

The  proposal  requires  that  if  hearing 
protectors  are  required  to  be  provided  to 
miners  for  any  reasons,  the  mine 
operator  shall  provide  a  choice  of  one 
earplug  type  and  one  muff  type,  and 
ensure  proper  fit.  Earmuffs  include  both 
active  and  passive;  earplugs  include 
disposable  earplugs,  pre-molded 
earplugs,  custom-molded  earplugs,  and 
canal  caps.  The  proposal  also  requires 
that  the  training  in  hearing  protection 
specified  in  proposed  §  62.130(a)  be 
received  at  least  once  before  the  miner 
has  to  make  a  choice:  to  ensure  the 
miner  understands  the  choices 
available. 

While  these  requirements  are  limited, 
they  will  help  to  significantly  encourage 
hearing  protector  use  and  effectiveness. 
The  proposal  does  not  seek  to  constrain 
mine  operator  selection  of  protectors.  As 
noted  herein,  hearing  protectors  come  in 
a  wide  variety,  for  different  purposes, 
and  with  different  attenuation  values. 
MSHA  believes  that  mine  operators 
have  an  incentive  to  provide  a  wide 
variety  of  types  to  encourage  safe  and 
effective  use. 

MSHA's  existing  noise  standards 
require  mine  operators  to  provide 
adequate  hearing  protectors,  but  do  not 
specify  that  a  variety  of  hearing 
protectors  be  ofliered.  OSHA's  noise 
standard  requires  that  employees  be 
given  the  opportunity  to  select  from  a 
variety  of  suitable  hearing  protectore 
provided  by  the  employer;  however,  the 
variety  is  not  defined.  OSHA  states  in 


the  1981  preamble  to  its  Hearing 
Conservation  Amendment  (46  FR  4152) 
that  "The  company  must  make  a 
concerted  effort  to  find  the  right 
protector  for  each  worker-one  that  offers 
the  appropriate  amount  of  attenuation, 
is  accepted  in  terms  of  comfort,  and  is 
used  by  the  employee." 

In  its  ANPRM,  MSHA  asked  whether 
mine  operators  should  J>e  required  to 
make  available  a  selection  of  hearing 
protectors.  Almost  all  of  the 
commenters  on  this  issue  were  in  favor 
of  this  provision.  Some  specifically 
recommended  that  the  mine  operator 
provide  a  choice  of  at  lea'st  three 
different  models,  including  at  least  one 
earmuff  and  one  earplug.  One 
commenter  suggested  that  the  selection 
should  include  at  least  six  models.  Most 
commenters  indicated  that  the  need  to 
provide  a  variety  of  hearing  protectors  is 
more  related  to  fitting  and  comfort  than 
on  the  labeled  attenuation  per  se. 

One  commenter  recommended  against 
providing  a  variety  of  hearing 
protectors,  stating  that  "It  is  file 
responsibility  of  the  mine  operator  to 
evaluate  the  various  noise  exposures, 
and  to  select  the  appropriate  HPDs 
(hearing  protectors)."  "1110  commenter 
maintained  that  the  mine  operator 
should  only  have  to  provide  an 
alternative  hearing  protector  when  the 
individual  has  a  specific  condition 
which  precludes  the  use  of  the  selected 
hearing  protector. 

Several  commenters  addressed  the 
need  to  allow  the  miner  to  choose  a 
hearing  protector  that  is  comfortable. 
One  commenter  stated  that: 

The  most  effective  hearing  protector  is  one 
that  is  worn  and  worn  properly.  If  the 
hearing  protector  is  not  comfortable  or  the 
employee  cannot  wear  a  certain  type  of  plug 
or  muff,  then  the  hearing  protector  will  not 
be  worn  and  the  HCP  will  not  be  effective. 

Another  commenter  maintained  that 
"*  *  *  the  principal  usage  problem 
with  HPD's  is  that  because  of 
discomfort,  interference  with  necessary 
communication,  and  interference  with 
normal  work  routines,  many  HPD's  are 
not  worn."  While  another  commenter 
stated: 

The  performance  of  hearing  protectors  in 
the  field  (including  the  manners  in  which 
they  are  used,  not  used,  or  misused  by 
workers  in  situations  in  which  HPDs  are 
needed,  but  are  uncomfortable,  unsafe,  or 
otherwise  inconvenient)  is  frequently  inferior 
to  their  performance  when  tested  in  idealized 
laboratory  conditions  and  there  are 
substantial  variations  among  individual 
susceptibilities  to  noise-induced  hearing  loss 
INIHLI. 

The  National  Hearing  Conservation 
Association's  Task  Force  on  Hearing 
Protector  Effiectiveness  (Royster.  1995) 
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recommends  that  the  employer  consider 
many  criteria  when  selecting  the  variety 
of  hearing  protectors  from  which 
workers  are  to  choose.  The  most 
important  criterion  for  choosing  a 
hearing  protector  is  "the  ability  of  a 
wearer  to  achieve  a  comfortable  noise- 
blocking  seal  which  can  be  maintained 
during  all  noise  exposures."  Other 
criteria  include  hearing  protector's  noise 
reduction,  wearer's  daily  noise 
exposure,  variations  in  sound  level 
during  a  work  shift,  user  preference, 
communication  needs,  hearing  acuity  of 
the  wearer,  compatibility  with  other 
safety  equipment,  wearer's  physical 
limitations,  and  climate  and  working 
conditions.  Physical  limitations 
(missing  fingers,  arthritis,  limited  hand 
strength)  may  restrict  users  from 
properly  inserting  compressible  foam 
earplugs  in  their  ears. 

Berger  (1986)  stated  that  comfort  must 
be  considered  when  selecting  hearing 
protectors.  If  the  laboratory  attenuation 
of  a  hearing  protector  is  very  high,  but 
it  is  uncomfortable  to  wear,  the  actual 
in-use  attenuation  may  be  reduced  or 
even  nonexistent.  Conversely,  a 
comfortable  hearing  protector  with  less 
attenuation  may  be  worn  consistently, 
thereby  providing  greater  effective 
protection. 

In  EARLOG  8,  Berger  (1981)  asserted 
that  an  employee  should  have  two 
weeks  to  try  out  an  adequate  hearing 
protector  and  select  another  one  if  the 
original  selection  does  not  perform 
satisfactorily. 

In  the  report.  Communication  in 
Noisy  Envimnments  (Coleman  et  al.. 
1984).  the  authors  stated  that: 

Although  acceptability  is  in  part  governed 
by  the  comfort  of  the  devices,  there  are  other 
Cactore  such  as  concern  with  hygiene,  belief 
in  (real  or  presumed)  communication 
difficulties,  and  social  constraints  which  can 
influence  the  extent  to  which  workers  will 
use  the  protection  provided.  •  •  • 
Sweetland  (1981)  found  concern  about 
communication  difficulties  to  be  a  major 
£actor  in  mine  workeis  acceptance  of 
protectors. 

The  authors  further  stated  that: 

In  general,  ear  inserts  [earplugsl  appear 
less  attractive  than  circumaural  protectors 
learmuffs]  for  mining  conditions.  A  helmet 
mounted  circumaural  protector  is  to  be 
preferred  on  grounds  of  comfort,  ease  of 
fitting  and  removal,  reliability  of  attenuation, 
and  acceptability  in  terms  of  hygiene: 
whereas  ear  inserts  of  the  compressible  foam 
type  may  produce  marginally  less 
interference  with  communication  and  they 
will  impair  localization  less,  they  are  likely 
to  be  more  comfortable  in  hot  and  humid 
conditions. 

Pfeiffer  (1992)  suggested  that  greater 
care  be  exercised  when  selecting 


hearing  protectors  for  workers 
experiencing  hearing  loss.  Pfeiffer  stated 
that  it  is  important  not  to  overprotect 
the  worker  which  can  cause  difficulty  in 
communicating.  If  this  happens,  the 
worker  will  be  reluctant  to  wear  the 
hearing  protector. 

MSHA  recognizes  that  local  mine 
conditions  such  as  dust,  temperature, 
and  humidity  can  cause  one  type  of 
hearing  protector  to  be  more  suitable 
than  another.  For  example,  under 
normal  mining  conditions,  some  miners 
may  experience  problems  with  earmuffs 
because  of  a  buildup  of  perspiration 
under  the  seals. 

Based  on  such  factors  and  on 
comments  received  in  response  to  the 
ANPRM.  MSHA  concluded  that  the 
minimum  selection  appropriate  to  offer 
miners  with  normal  hearing  consists  of 
at  least  one  type  of  earmuff  and  one  type 
of  earplug.  MSHA  expects  that  each 
hearing  protector  in  the  selection  would 
provide  adequate  attenuation.  Further,  a 
consensus  of  the  U.S.  armed  services 
and  international  communities  agrees 
that  workers  should  choose  from  a 
selection  of  several  hearing  protectors. 

If  miners  are  allowed  to  choose  from 
a  selection  of  hearing  protectors, 
particularly  if  given  appropriate  training 
as  is  required  under  this  proposal,  they 
will  be  more  apt  to  wear  and  care  for 
them  in  such  a  manner  as  to  obtain  the 
maximum  amount  of  protection. 
Providing  miners  with  a  choice  from  a 
selection  of  hearing  protectors  will 
foster  greater  acceptance  and  use. 
Further,  MSHA  recognizes  that  a  trial 
period  may  be  necessary  for -die  miner 
to  determine  if  using  the  selected 
hearing  protector  for  a  prolonged  period 
causes  significant  discomfort.  If 
significant  discomfort  occurs,  MSHA 
encourages  the  mine  operator  to  allow 
the  miner  an  opportunity  to  select  an 
alternate  hearing  protector.  Selection  of 
an  alternative  hearing  protector  is 
mandatory  under  the  proposal  if 
required  by  a  medical  condition. 

There  are  several  factors  which  the 
affected  miner  needs  to  consider  before 
choosing  a  hearing  protector  from  the 
selection  offered,  and  which  miners  will 
learn  about  through  the  training 
specified  under  proposed  §  62.130(a). 
These  factors  include — 

(1)  Hearing  protectors  must  fit 
properly  to  provide  the  estimated 
amount  of  protection; 

(2)  People  have  all  shapes  and  sizes 
of  ear  canals,  and  fitting  commonly  used 
earplugs  to  an  unusually  shaped  ear 
canal  may  be  uncomfortable  or  harmful 
to  the  individual.  For  those  earplugs 
which  need  to  be  fitted  to  the  size  of  the 
ear  canal,  all  available  sizes  of  that 
earplug  should  be  available  for  fitting 


and  use.  Some  employees  may  need  a 
different  size  for  each  ear  when  their  ear 
canals  are  of  a  different  size  or 
configuration;  and 

(3)  Hearing  impaired  miners  may 
need  special  hearing  protectors  which 
provide  adequate  attenuation,  yet 
permit  auditory  reception. 

With  regard  to  the  latter,  MSHA  is  not 
at  this  time  proposing  that  any  special 
type  of  hearing  protector  be  provided, 
nor  any  type  of  protector  be  excluded, 
for  those  miners  who  are  already 
hearing  impaired.  However,  MSHA  will 
endeavor  to  ensure  operators 
understand  that  special  care  should  be 
taken  in  providing  a  hearing  protector 
for  the  safety  of  a  miner  with  a 
significant  hearing  loss.  Most  earplugs 
and  earmuffs  attenuate  sound  unequally 
across  all  frequencies  and  are  most 
efliective  at  attenuating  high  frequency 
sounds.  Hearing  loss  due  to  noise  and 
aging  reaches  its  peak  at  the  higher 
audiometric  frequencies.  Because  of 
these  factors,  a  miner  wearing  a  hearing 
protector,  without  specific 
accommodation  for  any  significant 
hearing  loss,  would  hear  distorted 
auditory  signals  which  would 
significantly  hamper  communication.  A 
miner,  with  a  significant  hearing  loss 
and  wearing  hearing  protectors,  could 
be  placed  in  a  hazardous  situation 
because  he/she  could  not  hear  or 
comprehend  an  audible  warning. 

Although  some  commenters  have 
recommended  the  use  of 
communication  type  hearing  protectors 
for  hearing  impaired  miners,  MSHA  will 
caution  mine  operators  against  their  use 
in  very  high  noise  areas  because  the 
sound  level  produced  under  the  cup 
may  be  hazardous.  Some  manufectiuers 
of  communication  tyi>e  hearing 
protectors,  however,  have  placed 
limiters  in  the  electronics  to  protect 
against  the  speaker  in  the  cup  producing 
hazardous  sound  levels. 

Even  though  some  researchers  have 
indicated  that  using  a  hearing  protector 
may  cause  communication  proi)lems  for 
an  impaired  miner,  commenters  have 
presented  many  practical  ways  of 
resolving  this  problem.  Consequently, 
MSHA  diose  not  to  propose  specific 
requirements  regarding  hearing 
protectors  for  impaired  miners  to  allow 
the  mine  operators  maximum  flexibility. 

MSHA  solicits  comments  on  whether 
mine  operators  should  be  required  to 
provide  an  additional  type  of  hearing 
protector,  such  as  flat  response,  level 
dependent  or  active  noise  control 
earmuff,  for  miners  with  a  hearing 
impairment,  or  whether  any  type  of 
protector  should  be  explicitly  excluded 
for  such  miners. 
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Hearing  Protector  Effectiveness 

MSHA  received  many  comments  on 
the  attenuation,  or  effectiveness,  of 
hearing  protectors.  The  issue  arises  in  a 
number  of  contexts,  including  what  role 
a  hearing  protector's  attenuating 
charactvistics  should  play  in  the 
selection  of  the  most  appropriate 
hearing  protector  in  those  cases 
requiring  hearing  protection. 

While  MSHA  recognizes  the 
importance  of  proper  selection.  MSHA 
has  decided  not  to  incorporate  specific 
procedures  into  its  proposal  on  rating 
the  effectiveness  of  hearing  protectors. 
Based  on  the  information  presented 
herein.  MSHA  has  concluded  there  is 
not  presently  a  generally  acceptable 
method  of  predicting  hearing  protector 
attenuation  in  the  field.  Moreover. 
MSHA  has  determined  that  there  are 
other  factors  which  are  equally  or  more 
important  than  a  hearing  protector's 
attenuation  for  ensuring  that  a  miner  is 
protected  from  NIHL.  These  factors 
include:  (1)  comfort.  (2)  training.  (3)  fit. 
(4)  maintenance,  and  (5)  consistent  use. 

Nevertheless,  MSHA  realizes  the 
merits  of  having  a  valid  methodology  for 
determining  the  attenuation  of  hearing 
protectors — for  a  variety  of  reasons, 
including  facilitation  of  the  selection  of 
the  most  appropriate  hearing  protector 
when  selection  and  use  is  required.  The 
Agency,  therefore,  solicits  comments  on 
a  scientifically  based,  yet  practical, 
method  for  determining  the 
effectiveness  of  hearing  protectors  as 
used  under  mining  conditions.  In 
addition,  comments  on  field  estimates 
of  hearing  protector  attenuation, 
especially  the  NIOSH  (1995)  derating 
scheme,  are  encouraged. 

Current  MSHA  regulations  do  not 
explicitly  address  tlds  issue.  MSHA 
policy,  however,  specifies  a  procedure 
for  calculating  a  hearing  protector's 
effective  attenuation  based  upon  the 
Noise  Reduction  Rating  (NRR)  provided 
by  the  manufacturer.  Manufacturers 
currently  determine  an  NRR  for  each 
hearing  protector  from  laboratory  testing 
in  accordance  with  EPA  regulations  (40 
CFR  §  211.206  and  §  211.207).  The  NRR 
is  intended  to  provide  an  estimate  of  the 
noise  reduction  achievable  under 
optimal  conditions  and  was  designed  to 
be  used  with  C-weighted  sound  levels. 
Because  MSHA  measures  noise 
exposure  with  A-weighting  instead  of  C- 
weighting,  it  adjusts  the  NRR  by 
subtracting  7  dB.  As  reported  by 
Maraccini  (1987),  this  7-dB  adjustment 
accounts  for  the  average  difference 
between  the  C-weighted  and  A-weighted 
sound  levels  in  mining. 

OSHA's  standard  does  specify  the 
hearing  protector  attenuation  required. 


Under  OSHA's  standard,  attenuation 
must  be  sufficient  to  reduce  an 
employee's  noise  exposure  to  a  TWAg  of 
90  dBA;  except  that  if  the  worker  is 
experiencing  an  STS.  then  the  hearing 
protector  must  reduce  the  noise 
exposure  to  a  TWAg  of  85  dBA. 
Employers  are  required  to  use  one  of 
four  methods  to  determine  the  noise 
exposure  beneath  the  hearing  protector. 
These  methods  are  NRR  and  NIOSH 
methods  1,  2,  or  3  as  described  in  the 
"List  of  Personal  Hearing  Protectors  and 
Attenuation  Data."  HEW  Publication 
No.  76-120.  NIOSH  1975,  pp.  21-37. 
The  NRR  is  the  most  convenient  method 
to  use  and  is  a  simplification  of  NIOSH 
method  2.  In  addition,  when  the  NRR  is 
to  be  used  with  A-weighted  sound 
levels,  OSHA  requires  that  7  dB  be 
subtracted  from  the  NRR. 

As  noted  in  connection  with  the 
discussion  of  proposed  §  62.120(c), 
where  an  employer  wishes  to  take 
advantage  of  OSHA's  policy  of  not 
citing  overexposures  when,  among  other 
factors,  adequate  hearing  protection  is 
being  used,  a  more  stringent  method  of 
determining  the  efliectiveness  of  hearing 
protectors  is  used  by  OSHA.  In 
evaluating  hearing  protector 
effectiveness  in  this  context,  OSHA  also 
subtracts  7  dB  from  the  hearing 
protector's  stated  NRR  to  adjust  for  the 
difference  in  weighting  systems,  but 
further  derates  the  NRR  by  50%.  All 
types  of  hearing  protectors  are  treated 
the  same  way.  The  derating  is  done  to 
account  for  the  significant  reductions, 
which  various  researchers  have  found, 
in  hearing  protector  attenuation  under 
industrial  conditions  when  compared  to 
laboratory  conditions. 

One  commenter  to  MSHA's  ANPRM 
indicated  that  laboratory  protocols  have 
been  developed  and  are  being  tested 
which  may  be  more  representative  of 
the  actual  field  performance  of  hearing 
protectors,  but  noted  that  validated  and 
agreed  upon  standardized  procedures 
are  still  some  years  away.  "This 
commenter  stated: 

The  real-world  attenuation  data  which 
form  the  basis  for  our  criteria  are  taken  from 
Beiger's  summary  (1983)  of  10  field  studies, 
utilizing  1551  employees,  wearing  seven 
di^rent  types  of  earplugs  and  greater  than 
nine  different  types  of  earmuffs,  in  over  50 
different  industries,  and  his  more  recent 
paper  (Berger,  1988)  which  discusses 
additional  current  studies.  Although  the  data 
can  bo  separated  by  plugs  and  muffs,  the 
variability  within  the  plug  category  is  such 
that  some  of  the  better  attenuating  earplugs - 
overlap  with  the  earmuffs.  Therefore,  for  a 
general  regulatory  guideline,  the  data 
averaged  across  all  HPDs  and  employee 
subjects  is  taken  from  the  two  papers.  This 
results  in  an  NRR«4  of  approximately  10  dB 
(i.e.,  the  NRR  computed  with  a  one-standard 


deviation  correction  which  estimates  the 
protection  at  the  84th  percentile). 

Since  the  NRR  is  meant  to  be  8ul)tracted 
from  the  C-weighted  sound  level,  and  the 
r^ulation  is  formulated  in  terms  of  A- 
weighted  levels,  an  indicator  of 
representative  C-A  values  for  the  mining 
industry  is  then  required.  The  100  NIOSH 
noises  (NIOSH,  1975)  which  have  often  been 
taken  to  be  representative  of  general  industry 
have  median  G-A  of  about  2  dB,  and  90% 
have  C-As  of  <6.5  dB.  However,  mining 
noises  may  exhibit  greater  low-frequency 
energy.  For  example  the  data  in  Kogut  (1990) 
which  represent  17  different  types  of 
equipment  in  the  metal/nonmetal  mining 
industry  (coal  excluded),  show  a  mean  C-A 
of  6.7  dB,  but  the  Kogut  values  are  not  a 
statistically  representative  sample  of  the 
mining  industry.  For  our  purposes  we  will 
average  the  two  estimates  and  presume  a 
median  C-A  for  mining  of  5  dB. 

With  an  NRR  for  84%  of  the  users  of  10 
dB,  and  C-A  value  for  typical  mining  noises 
of  5  dB,  the  credit  for  HPD  attenuation  for 
most  of  the  users  in  the  typical  mining  noises 
is  10-5=5  dB.  Adding  this  value  of  5  dB  to 
the  PEL  of  90  dBA  sets  the  second  cutoff 
level  of  95  dBA. 

This  commenter  also  stated  that  NRR's 
do  not  provide  a  good  indication  of 
either  relative  or  absolute  field 
performance;  thus,  "there  is  no  good 
way  to  accurately  derate  existing  lab 
data  to  predict  field  performance." 

In  The  NIOSH  Compendium  of 
Hearing  Protec-tion  Devices  (1994) 
several  sets  of  laboratory  measured 
attenuations,  besides  the  NRR,  are 
listed.  These  data  were  obtained  using 
different  standardized  methods.  NIOSH 
presents  examples  of  using  each  method 
to  estimate  the  sound  level  beneath  the 
hearing  protector.  In  addition,  NIOSH 
presents  physical  features  (i.e.,  number 
of  flanges,  composition,  compatibility 
with  other  personal  safety  equipment, 
etc.)  of  the  hearing  protectors. 

NIOSH  (1995)  recommends  a  derating 
scheme  based  upon  the  type  of  hearing 
protector.  NIOSH  acknowledges  that 
hearing  protector  wearers  do  not  attain 
the  laboratory  attenuation  fn  industrial 
situations.  Accordingly,  they 
recommend  that  to  ascertain  the 
effiectiveness  of  a  hearing  protector  in 
workplace  use,  the  NRR  for  an  earmuff, 
formable  earplugs,  and  all  other 
earplugs  would  be  derated  by  25%. 
50%.  and  70%,  respectively. 

The  National  Hearing  Conservation 
Association's  Task  Force  on  Hearing 
Protector  Effectiveness  (Royster,  1995) 
recommends  that  the  EPA's  NRR  for 
hearing  protector  attenuation  be 
replaced  with  a  new  NRR(SF),  which 
the  researchers  felt  more  realistically 
reflects  the  field  performance  of  hearing 
protectors.  The  NRR(SF)'s  are 
determined  by  laboratory  testing  for 
hearing  protector  attenuation  after  the 
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subject  fits  the  hearing  protector  to  his/ 
her  head.  This  differs  from  the  EPA's 
NRR  value  which  is  determined  after 
the  researcher  fits  the  hearing  protector 
to  the  subject.  Regardless  of  the  method 
used,  the  amount  of  attenuation 
provided  by  a  hearing  protector  will 
vary  among  the  individual  subjects 
resulting  in  a  range  of  attenuation 
values.  The  Task  Force  stresses  that  it  is 
not  possible  to  predict  the  field 
attenuation  of  a  given  hearing  protector 
for  an  individual;  it  concluded, 
however,  that  the  NRR(SF)  would  be  a 
more  realistic  estimate.  In  addition, 
small  differences  (less  than  3  dB)  in  the 
NRR  or  NRR(SF)  are  not  believed  to  be 
of  practical  consequence.  The  Task 
Force  recommends  continued 
audiometric  testing  whenever  hearing 
protectors  are  used. 

MSHA  notes  that  the  American 
Industrial  Hygiene  Association  (AIHA, 
1995)  recently  sent  the  EPA  a  letter 
requesting  that  the  EPA  revise  its  rule 
on  noise  labeling  requirements  for 
hearing  protectors.  The  reasons  cited  for 
requesting  a  revision  of  EPA's  NRR 
rating  system  included — (1)  the  current 
method  of  rating  hearing  protectors 
overestimates  the  actual  workplace 
protection  from  140  to  almost  2000 
percent;  (2)ihe  inability  to  predict 
absolute  levels  of  protection  firom 
labeled  values;  (3)  the  labeled  values  are 
a  poor  predictor  of  relative  performance 
of  one  hearing  protector  versus  another; 
(4)  there  are  no  provisions  for  retesting 
the  hearing  protectors  on  a  recurring 
basis;  and  (5)  there  is  no  requirement  for 
quality  assessment  or  accreditation  of 
the  test  laboratory. 

Michael  (1991)  believed  that  the 
simplification  needed  to  obtain  a  single 
number  rating  (NRR)  caused  it  to  be 
inaccurate.  Instead  of  the  NRR,  the 
researcher  recommended  using  the 
spectra  of  the  noise  in  conjunction  with 
the  attenuation  characteristics  to  select 
the  most  appropriate  hearing  protector. 
This  is  even  more  important  when  the 
wearer  has  sensorineural  hearing  loss. 

Many  field  studies  on  the  attenuation 
of  hearing  protectors  have  been 
conducted  in  the  mining  industry  by 
Giardino  and  Durkt  (1996),  Kogut  and 
CoH^  (1994).  Giardino  and  Durkt  (1994), 
Bertrand  and  Zeiden  (1993),  Durkt 
(1993).  Goff  et.  al.  (1986),  Durkt  and 
Marraccini  (1986).  Goff  and  Blank 
(1984),  and  Savich  (1979).  With  the 
exception  of  Bertrand  and  Zeiden 
(1993),  these  researchers  reported  that 
hearing  protectors  provided  much  less 
attenuation  than  that  measured  in  the 
laboratory.  Some  researchers  tested  new 
earmuffs  while  others  tested  old 
earmuffs.  In  many  instances  attenuation 
was  minimal  and  highly  variable.  These 


studies  indicate  that  hearing  protector 
attenuation  cannot  be  reliably  predicted 
under  actual  use  conditions  and  is 
substantially  less  than  that  indicated  by 
the  NRR  fit)m  the  manufacturer. 

Bertrand  and  Zeiden  (1993) 
determined  the  effectiveness  of  hearing 
protectors  by  measuring  the  hearing 
level  of  miners  exposed  to  sound  levels 
exceeding  115  dBA.  These  researchers 
found  that  although  the  hearing 
protectors  provided  less  attenuation,  the 
difference  was  not  significant.  For 
example,  miners  exposed  to  118  dBA 
had  hearing  levels  consistent  with 
exposure  to  98  dBA.  Therefore,  the 
hearing  protector  whose  NRR  was  24 
provided  20  dBA  of  attenuation. 

Durkt  (1993)  studied  the  effectiveness 
of  11  models  of  new  earmuffs  using 
miniature  microphones  inside  and 
outside  the  cups.  At  surface  mines,  107 
tests  were  conducted  on  operators  of 
equipment,  including  bulldozers,  front- 
end-loaders,  and  overburden  drills. 
Durkt  concluded  that  the  effectiveness 
of  the  earmuff  was  related  to  the  noise 
spectrum.  Moreover,  the  measured  noise 
reduction  was  much  less  than  the  NRR 
when  the  noise  spectrum  contained 
significant  amounts  of  low  frequency 
noise.  Most  diesel-powered  equipment 
generate  noise  which  is  primarily  in  the 
low  frw]uency  range. 

Kogut  and  Goff  (1994)  studied  the 
effectiveness  of  earmuffs  being  used  in 
both  surface  and  underground  mines.  A 
total  of  540  tests  were  conducted  on 
miners  wearing  their  normal  earmuffs. 
The  procedure  was  similar,  but  not 
identical,  to  the  procedure  used  by 
Durkt  (1993).  Like  Ourkt,  the  researchers 
concluded  the  noise  reduction  afforded 
by  earmuffs  was  related  to  the  spectrum 
of  the  noise.  According  to  the 
researchers,  "The  earmuffs' 
effectiveness  in  reducing  noise 
exhibited  great  variability  and 
fi^uently  fell  far  short  of  the  NRR." 
Furthermore,  a  simple  method  of 
reliably  predicting  the  effectiveness  of 
earmuffs  eluded  the  researchers.  A 
complex  method  was  developed  for 
predicting  the  effectiveness  of  earmuffs; 
however,  it  lacks  practicality. 

Giardino  and  Durkt  (1996)  and 
Giardino  and  Durkt  (1994)  expanded  on 
the  previous  two  discussed  studies.  A 
total  of  1,265  tests  were  performed  on 
545  different  machines  (20  different 
machine  types).  According  to  the 
researchers,  earmuffs  provided  minimal 
noise  reduction  for  the  operators  of 
equipment  powered  by  internal 
combustion  engines.  The  researchers 
concluded  that  the  NRR  was  a  poor 
predictiH*  of  earmuff  performance  under 
actual  mining  conditions.  Furthermore, 
they  reported  that  the  NRR  is  not  a  good 


indicator  for  comparing  different 
models  of  earmuffe. 

Numerous  research  studies  performed 
in  other  industries  by  Pfeiffer  (1992), 
Hempstock  and  Hill  (1990),  Green  et  al. 
(1989),  Behar  (1985),  Lempert  and 
Edwards  (1983),  Crawford  and  Nozza 
(1981),  and  Regan  (1975)  indicate  that 
hearing  protector  effectiveness  is 
substantially  less  than  the  NRR  value 
indicated  by  the  manufacturer. 

Furthermore,  Regan  (1975)  foiind  that 
earmuff  type  protectors  yield  the  most 
attenuation  and  custom  molded 
earplugs  the  least.  Behar  (1985)  found 
that  the  measured  NRR,  in  industrial 
situations,  averaged  14.9  dB  lower  and 
reached  25  dB  lower  than  the 
manufacturer's  nominal  value.  Green  et 
al.  (1989).reported  workers,  who  were 
using  earplugs,  were  receiving  one-third 
to  one-half  of  the  laboratory  based  NRR 
value  and  workers  enrolled  in  an 
effective  HCP  obtain  greater  attenuation 
from  their  hearing  protectors.  Crawford 
and  Nozza  (1981)  reported  that  the 
average  attenuations  of  the  earplugs 
were  typically  50%  of  the 
manufacturer's  values,  except  for  user^ 
molded  earplugs  whose  field 
attenuation  was  near  the  laboratory 
values. 

Lempert  and  Edwards  (1983) 
reported.  "In  the  majority  of  cases, 
workers  received  less  than  one-half  of 
the  potential  attenuation  of  the 
earplugs"  and  concluded,  "Regardless 
of  the  type  of  earplug  used  by  a 
particular  plant,  a  large  portion  of  the 
workers  received  little  or  no 
attenuation." 

Hempstock  and  Hill  (1990)  reported 
that  the  workplace  performance  of 
earmuffs  more  closely  approximated  the 
laboratory  performance  than  earplugs. 
For  both  earmuffs  and  earplugs,  the 
measured  workplace  attenuations  were 
lower  and  the  standard  deviations 
higher  than  those  measured  in  the 
laboratory.  The  researchers  attributed 
these  results  to  the  ease  of  fitting  an 
earmuff  compared  to  fitting  an  earplug. 
Their  study  revealed  that  the 
degradation  was  dependent  upon  the 
model  of  hearing  protector  and  even 
differed  between  sites.  Another  result 
was  that  safety  glasses  substantially 
degraded  the  performance  of  earmuffs. 
Workers  wearing  safety  glasses  received 
approximately  one-half  of  the  laboratory 
attenuation.  However,  the  researchers 
did  not  find  that  headband  tension  was 
a  factor  in  the  attenuation  of  earmuffs. 

Royster  et  al.  (1996)  found  that  the 
wearing  of  safety  glasses  reduced  the 
attenuation  of  earmufEs  by  about  5  dB  at 
all  frequencies. 

Pfeiffer  (1992)  reported  on  studies  of 
hearing  protector  effectiveness  in 
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German  industry.  According  to  Pfeiffer 
earplugs  provided  between  10  and  15 
dB  less  attenuation  and  earmuffs  about 
6  dB  less  in  industry  than  in  the 
laboratory.  As  part  of  the  study,  used 
mu^,  which  were  not  obviously 
defective  (e.g.,  missing  liners, 
headbands  stretched  out  of  shape, 
cushions  missing  or  broken),  were 
tested  against  new  ones.  The  older 
eannuffs  provided  significantly  less 
attenuation  than  new  ones.  The 
degradation  of  attenuation  was 
dependent  upon  the  model  and 
frequency  tested  and  exceeded  7  dB  for 
some  frequencies. 

Abel  and  Rokas  (1986)  reported  that 
the  attenuation  of  earplugs  decreases  as 
a  function  of  wearing  time  and  that  head 
and  jaw  movement  hastened  the 
decrease.  At  Noise-Con  81,  Bei^r 
(1981)  also  concluded  that  the 
performance  of  hearing  protectors 
decreased  as  a  function  of  wearing  time. 
Kasden  and  D'Aniello  (1976, 1978) 
found  that  the  custom  molded  earplugs 
retained  their  attenuation  after  three 
hours  of  use  during  normal  activity; 
however,  typical  earplug  performance 
degraded  over  the  three  hours  of  use. 
Knitt  and  Mazor  (1980)  reported  that  the 
attenuation  of  mineral  down  earplugs 
decreased  over  a  three-hour  wearing 
period.  These  researchers  did  not 
observe  any  degradation  of  the 
attenuation  of  expandable  foam 
earplugs.  Cluff  (1989)  investigated  the 
effect  of  jaw  movement  on  the 
attenuation  provided  by  earplugs  and, 
determined  the  change  in  attenuation 
was  dependent  on  type  of  earplug.  The 
self-expanding  viscose  foam  earplugs 
retained  more  of  their  attenuation  than 
multi-flanged  or  glass-fiber  earplugs. 
Casali  and  Grenell  (1989)  tested  the 
effect  of  activity  on  the  attenuation 
provided  by  an  earmuff  and  found  that 
only  at  125  Hz  was  there  a  significant 
degradation  in  attenuation. 
Furthermore,  the  attenuation  of  an 
earmuff  was  highly  dependent  upon  the 
fit. 

Royster  and  Royster  (1990)  report  that 
the  noise  reduction  rating  (NRR)  cannot 
be  used  to  determine,  or  rank  order,  the 
real  world  attenuation  of  hearing 
protectors.  Two  individuals,  using  the 
same  model  of  hearing  protector,  can 
obtain  vastly  different  levels  of 
attenuation.  Royster  and  Royster  stated 
that  "Products  that  are  more  goof-proof 
(earrouffs  and  foam  earplugs)  provided 
higher  real-world  attenuation  than  other 
HPDs." 

Casali  and  Paric  (1992)  reported  that 
the  noise  attenuation  at  500  or  1000  Hz 
showed  a  high  correlation  with  the  total 
noise  attenuation  of  hearing  protectors. 
Therefore,  the  researchers  believe  that 


models  can  be  developed  to  predict  the 
total  attenuation  of  hearing  protectors 
based  upon  the  measured  attenuation  at 
a  single  frequency.  This  would 
eliminate  the  need  to  derate  the  NRR  so 
that  it  accurately  reflects  the  field 
attenuation.  The  prediction  method, 
they  believe,  will  provide  information 
on  the  adequacy  of  the  worn  hearing 
protector  and  can  be  used  in  objectively 
fitting  the  hearing  protector. 

Berger  (1992)  reported  on  the  progress 
of  the  ANSI  Working  Group  S12/WG11, 
"Field  Effectiveness  and  Physical 
Characteristics  of  Hearing  Protectors", 
on  developing  or  identifying  laboratory 
and/or  field  procedure(s)  which  yield 
useful  estimates  of  field  performance  of 
hearing  protectors.  The  Working  Group 
was  established  to  address  the  clearly 
demonstrable  divergence  between 
laboratory  and  field  attenuations  of 
hearing  protectors. 

Berger  also  summarized  the  results  of 
16  studies  involving  over  2,600  subjects 
on  the  field  attenuation  of  hearing    ' 
protectors.  Earplug  attenuation  averaged 
about  25%  of  the  published  U.S. 
laboratory  attenuations  (range  6  to  52%) 
and  earmuff  attenuations  averaged  about 
60%  of  the  laboratory  attenuations 
(range  33  to  74%). 

Royster  et  al  (1996)  reported  on  the 
progress  of  the  American  National 
Standards  Institute  Working  Group 
(S12/WG11)  charged  with  developing  a 
laboratory  methodology  of  rating 
hearing  protectors  which  reflects  the 
attenuation  obtained  by  workers. 
Hearing  protector  attenuation  measured 
using  this  methodology  reflects  the 
attenuation  achieved  by  workers  in  a 
well  managed  hearing  conservation 
program.  The  Working  Group  has 
developed  a  methodology  and  is  in  the 
process  of  drafting  an  ANSI  standard 
around  it.  However,  it  will  be  some  time 
before  the  standard  is  adopted.  Even  if 
the  standard  is  adopted,  there  will  be 
some  legal  ramifications,  as  the  EPA 
would  have  to  append  their  regulations 
to  adopt  this  standard  as  the  method  for 
rating  hearing  protectors.  As  part  of  the 
testing  of  the  methodology,  the 
researchers  found  that  the  instructions 
which  manufecturers  include  with  their 
hearing  protectors  may  be  inadequate. 
Some  of  the  test  subjects  could  not 
properly  don  the  earplug,  from  simply 
reading  the  manufacturer's  instructions. 

As  demonstrated  above,  many 
researchers  have  developed 
standardized  methods  of  measuring  the 
attenuation  of  hearing  protectors  in  a 
laboratory  setting.  In  addition,  many 
researchers  have  compared  the  results  of 
laboratory  attenuations  to  estimated  or 
measured  field  attenuations.  However, 
based  on  a  review  of  the  major  studies. 


MSHA  notes  that  researchers  have  yet  to 
develop  standardized  tests  for 
measuring  the  field  attenuation  of 
hearing  protectors. 

MSHA  is  cognizant  of  the  potential 
for  increased  use  of  diesel  equipment  in 
mines  in  coming  years.  Oiesel  engine 
noise,  a  common  mining  noise  control 
problem,  is  predominantly  low 
frequency  noise.  In  this  regard,  the 
Agency  notes  that  hearing  protectors  are 
generally  more  effective  in  reducing 
high  fr^uency  noise  than  low 
frequency  noise.  Thus,  noise  from  diesel 
engines  contains  the  frequencies  where 
hearing  protectors  are  least  able  to 
attenuate  the  noise.  The  consequence  is 
that  hearing  protectors  poorly  protect 
workers  from  excessive  noise  exposure 
when  the  source  of  the  noise  is  a  diesel 
engine. 

Some  special  hearing  protectors, 
notably  flat  response  hearing  protectors, 
attenuate  the  sound  across  all 
frequencies  the  same.  In  developing  a 
flat  respKinse  hearing  protector,  the 
manufacturer  degraded  the  attenuation 
at  the  high  frequency  instead  of 
enhancing  the  low  frequency 
attenuation. 

MSHA'  has  concluded  that  at  this  time 
there  is  not  a  consensus  among  the 
scientific  community  as  to  a  reliable 
method  of  predicting  the  actual 
attenuation  received  from  hearing 
protectors  in  the  mining  environment. 
Additionally,  experience  indicates  that 
miners  do  not  receive  the  full 
attenuation  measured  in  the  laboratory 
(NRR).  Research  data  indicate  that  many 
workers  receive  only  a  small  fraction  of 
the  NRR.  Therefore,  the  Agency  has 
determined  that  one  cannot  rely  solely 
on  the  EPA's  NRR  value. 

Because  of  the  lack  of  an  acceptable 
method  of  predicting  hearing  protector 
attenuation  in  the  field,  MSHA  chose 
not  to  include  a  method  for  determining 
the  adequacy  of  hearing  protectors  in 
Uie  proposed  noise  regulations. 

It  should  be  noted  that  in  order  to 
ensure  hearing  protection  devices  have 
undergone  testing  to  ensure  quality, 
MSHA  is  proposing  that  the  definition 
of  "hearing  protector"  permit  only 
devices  having  a  "scientifically 
accepted  indicator  of  noise  reduction 
value."  The  Agency  solicits  comments 
as  to  alternatives  to  the  NRR  that  could  ■ 
be  used  in  this  regard. 

Wearing  of  Hearing  Protectors 

Proposed  §  62.120  would  require  that 
hearing  protectora  must  be  worn  in 
certain  cases:  if  noise  exceeds  the  action 
level  and  a  baseline  audiogram  has  not 
taken  place  within  6  months  after  the 
exposure  is  determined;  if  an  STS  has 
been  detected;  and  whenever  a  miner  is 
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exposed  to  noise  levels  above  the  PEL. 
In  such  cases,  proposed  §  62.125  would 
provide  that  the  hearing  protectors  must 
be  worn  when  the  miner  is  "exposed  to 
sound  levels  which  are  required  to  be 
integrated  into  a  miner's  noise  exposure 
measurement."  This  means  that  if  a 
miner  is  required  to  wear  hearing 
protectors,  those  protectors  must  be 
worn  when  that  miner  is  exposed  to 
sound  levels  above  80  dBA;  sounds 
above  that  level  have  been  demonstrated 
to  be  harmful,  while  such  a 
demonstration  has  not  been  made  for 
sound  levels  less  than  80  dBA.     . 


MSHA  recognizes  that  mine  operators 
may  want  to  develop  particular  policies 
on  exactly  when  hearing  protectors  can 
be  removed,  and  sees  no  need  to  delimit 
how  this  might  be  done.  This  practical 
approach,  when  taken  together  with  the 
proposed  requirements  for  employee 
training  about  hearing  protectors  and 
ensuring  selection  and  proper  fit  of 
hearing  protectors  should  facilitate  the 
appropriate  use  of  hearing  protectors. 

Both  MSHA's  and  OSHA's  existing 
standards  require  that  hearing  protectors 
be  worn  when  the  employee's  noise 
dose  exceeds  permissible  levels.  Neither 
standard,  however,  specifies  a  sound 


level  below  which  workers  could 
remove  their  hearing  protectors. 
Although  MSHA  received  general 
comments  on  levels  above  which 
hearing  protectors  should  be  worn, 
MSHA  did  not  receive  any  specific 
comments  addressing  wearing  practices 
or  under  what  conditions  it  would  be 
safe  to  remove  a  hearing  protector. 
As  has  been  emphasized,  hearing 
protectors  are  only  effective  if  they  are 
worn.  Chart  NRl  illustrates  that  the 
amount  of  attenuation  provided  is 
highly  dependent  upon  the  duration  a 
hearing  protector  is  worn, 
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Chart  NRl  demonstrates  that  if  a 
hearing  protector  with  an  NRR  of  29  dB 
is  worn  only  half  the  time,  the  wearer 
will  efiiactively  obtain  only  about  5  dB 
of  attenuation.  Thus,  it  is  critical  for 
mine  operators  to  ensure  that  the 
hearing  protectors  provided  are  worn. 
An  NRR  of  29  dB  is  among  the  highest 
NRR  values  reported  by  hearing 
protector  manufacturers. 

Although  MSHA  did  not  ask  a 
specific  question  in  its  ANPRM  on 
monitoring  effective  usage  of  hearing 
protectors,  several  commenters 
recommended  that  MSHA  require  mine 
operators  to  supervise  the  proper 
wearing  of  hearing  protectors. 

Despite  mandatory  use  of  hearing 
protectors,  most  workers  in  the  Abel 
(1986)  study  admitted  to  wearing  their 
hearing  protectors  less  than  50%  of  the 
time.  Further,  many  modified  their 
hearing  protectors  to  provide  greater 
comfort.  Many  of  the  modifications  had 
a  deleterious  effect  on  the  attenuation. 


In  EARLCX^  8.  Berger  (1981)  contends 
that  persons,  who  are  more  prone  to 
otitis  externa  (infections),  would  need  to 
be  monitored  more  closely  for  failure  to 
wear  their  hearing  protectors.  Persons 
with  a  medical  pathology  of  the  ear  are 
more  likely  to  resist  wearing  a  hearing 
protector  because  of  pain  or  extreme 
discomfort  associated  with  its  use. 

Based  on  the  comments  received  and 
MSHA's  experience,  one  critical  factor 
impacting  on  miner  use  is  their  concern 
that  wearing  hearing  protectors  can. 
under  some  circumstances,  create 
serious  safety  risks.  Apart  from  the 
information  previously  noted  in 
connection  with  the  discussion  of  the 
proper  selection  of  a  hearing  protector 
by  miners  already  suffering  hearing  loss, 
there  is  the  issue  whether  hearing 
protectors  diminish  the  ability  of  even 
miners  with  good  hearing  to  hear  "roof 
talk."  Prout  et  al.  (1973)  stated  that: 

Personal  ear  protectors  do  not  generally 
prevent  a  miner  from  hearing  and  analyzing 


roof  talk  when  the  noise  level  (sound  levell 
is  sufficiently  high  as  to  require  the  use  of 
ear  protectors.  However,  the  ability  to 
interpret  roof  warning  signals  is  degraded  by 
the  use  of  ear  protectors  in  quiet. 
Consequently,  ear  protectors  should  \m 
removed  when  the  noisy  machines  are  shut 
down. 

MSHA  is  reviewing  its  own  records 
for  further  information  on  the  effect  of 
hearing  protectors  on  safety,  and 
welcomes  further  information  from 
commenters.  Of  course,  MSHA 
recognizes  that  failure  to  wear  hearing 
protectors  may  accomplish  nothing  in 
some  cases.  For  example,  if  some 
surface  haulage  fatal  accidents  result 
because  high  sound  levels  fit)m  mining 
machinery  mask  the  backup  alarms, 
taking  off  hearing  protectors  is  not  going 
to  make  the  working  environment  any 
safer.  Indeed  it  is  more  likely  that  the 
miner  would  sufiiar  a  temporary 
threshold  shift  which  would  rnake  it 
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even  more  likely  the  backup  alarm  was 
missed. 

MSHA's  review  of  the  literature  and 
codes  revealed  that  the  U.S.  armed 
services  and  many  international 
communities  have  specified  sound 
levels  above  which  hearing  protectors 
must  be  worn. 

MSHA  believes  proposing  specific 
trigger  levels  for  hearing  protectors  in 
sped  He  circumstances  would  be 
burdensome  and  require  mine  operators 
to  conduct  a  comprehensive  survey  on 
each  piece  of  equipment.  A  more 
practical  approach  would  be  for  mine 
operators  to  ensure  through  their 
policies  that  hearing  protectors  are  worn 
whenever  noise  producing  equipment  is 
operating  in  the  miner's  work  area,  and 
permit  miners  to  remove  their  hearing 

Erotectors  in  areas  with  low  sound 
(vels  (below  80  dBA).  This  would 
minimize  the  miner's  feeling  of  isolation 
and  communication  difficulties  caused 
by  the  wearing  of  hearing  protectors  in 
such  areas.  As  previously  presented, 
most  researchers  have  indicated  that 
sound  levels  below  80  dBA  are  not 
hazardous. 

The  Agency,  however,  requests 
additional  comment  on  this  issue,  and, 
as  noted  above,  on  the  speciHc  issue  of 
whether  hearing  protection  can  be  a 
safety  hazard. 

Fitting  of  Hearing  Protectors 

The  proposal  would  require  that  mine 
operators  ensure  that  hearing  protectors 
be  fitted  in  accordance  with 
manufacturer's  instructions. 

MSHA's  existing  noise  standards  do 
not  address  requirements  for  Htting 
hearing  protectors.  OSHA's  existing 
standards  require  that  employers  ensure 
proper  initial  fitting  and  supervise  the 
correct  use  of  all  hearing  protectors. 

Many  commenters  on  this  issue 
recommended  fitting. 

Most  of  these  specified  use  of  the 
manufacturer's  instructions  for  fitting.  A 
few  of  these  specifically  recommended 
that  miners  be  fitted  by  individuals 
trained  in  the  fitting  of  hearing 
protectors.  Other  commenters  did  not 
recommend  fitting  per  se,  but 
recommended  that  mine  operators 
provide  a  variety  of  t3rpes  and  sizes  of 
hearing  protectors  to  ensure  proper  fit. 

Several  commenters  indicated  that 
some  types  of  hearing  protectors  do  not 
require  fitting.  One  commenter 
recommended  use  of  Audiometric  Data 
Base  Analysis  (ADBA)  to  determine 
hearing  protector  effectiveness.  Other 
than  ADBA,  this  commenter  believed 
that  there  was  insufficient  data  at  this 
time  to  recommend  a  criterion  for 
proper  fitting. 


In  EARLOG  17,  Berger  (1985) 
recommends  that  "Prior  to  issuing  HPDs 
the  fitter  should  visually  examine  the 
external  ear  to  identify  any  medical  or 
anatomical  conditions  which  might 
interfere  with  or  be  aggravated  by  the 
use  of  the  protector  in  question." 

In  Communication  in  Noisy 
Environments,  Coleman  et  al.  (1984) 
stated: 

If  a  protector  cannot  be  removed  or  fitted 
easily  and  quickly,  it  may  be  either  left  on 
wtien  not  needed,  possibly  imfwiring 
communication  *  *  *  or  not  fitted  when 
needed,  reducing  the  protection  fram  noise 
exposure.  Ease  of  fitting  is  therefore  a 
desirable  attribute  for  coal  mining 
conditions. 

SweeUand  (1981)  found  that  circumaural 
protectors  %rare  removed  and  replaced  more 
often  than  earplugs  in  mining  conditions, 
which  could  be  taken  as  an  indication  that 
the  former  devices  were  easier  to  fit  and  use. 
*  *  *  Factors,  such  as  the  time  required  to 
hold  a  compressible  foam  plug  in  position  for 
it  to  achieve  its  design  performance,  and  the 
procedure  required  to  fit  inserts  correctly, 
which  involves  reaching  around  the  back  of 
the  head  to  grasp  the  earlobe,  can  reduce 
their  acceptability  for  mining  conditions. 

At  Noise-Con  81,  Berger  (1981) 
reported  that  the  attenuation  was  greater 
when  noise  was  used  to  help  in  the 
fitting  of  hearing  protectors  although  the 
variabiUty  was  not  significantly  greater. 

Carter  and  Upfold  (1993)  investigated 
methods  of  determining  the  attenuation 
provided  by  foam  earplugs.  Both  an 
eannuff  with  an  earphone  and  a  cushion 
with  an  earphone  gave  results 
comparable  to  the  standard  laboratory 
method  and  could  be  used  to  estimate 
the  group  attenuation  of  foam  earplugs. 
However,  the  results  of  the  measured 
attenuation  for  individuals  were  not  as 
good  as  that  for  the  group.  The 
researchers,  therefore,  concluded  that 
neither  method  with  earmu^  or 
cushions  could  be  used  to  determine  the 
attenuation  provided  by  a  foam  earplug 
to  an  individual,  although  the  methods 
could  be  used  to  check  the  effiectiveness 
of  fitting  and  training  of  a  group. 

Merry  et  al.  (1992)  reported  that 
subjects  obtained  greater  attenuation 
from  earplugs  if  an  experimenter  directs 
the  fitting  using  the  subject's  response 
to  noise  when  compared  to  subjects 
simply  reading  the  manufacturer's 
instructions  and  inserting  their  own 
earplugs. 

Chung  et  al.  (1983)  reported  that  the 
major  factor  affecting  the  earmuff 
performance  was  the  fit  which  is 
dependent  u{>on  headband  tension. 
Adequate  tension  is  necessary  for  good 
attenuation.  However,  high  headband 
tension  generally  caused  discomfort. 
The  same  occurred  when  the  earmuff 
seal  was  cracked.  However,  no  effect  of 


the  age  of  the  earmuffs  was  observed. 
Chung  et  al.  concluded  that  training  and 
proper  fitting  can  increase  the 
effiectiveness  of  earmuffs,  thus 
protecting  workers  from  incurring  noise- 
induced  hearing  loss  (NIHL). 

Phoon  and  Lee  (1993)  studied  workers 
who  developed  NIHL  in  Singapore.  For 
103  of  156  earplug  users  (66%)  who 
developed  NIHL,  there  was  a  mismatch 
between  the  earplug  and  the  size  of  both 
ear  canals.  In  13.5%  of  these  workers, 
the  mismatch  occurred  in  one  ear. 

Royster  et  al.  (1996)  reported  the 
manufacturer's  instructions  were  not 
always  adequate  in  describing  the 
procedures  for  doiming  a  hearing 
protector.  Several  subjects  improperly 
inserted  earplugs  during  a  laboratory 
experiment  of  hearing  protector 
attenuation.  The  inappropriately 
inserted  earplugs  would  be  considered 
improperly  fitted  hearing  protectors. 

ANSI  S3. 19-1974,  "Method  for  the 
Measurement  of  Real-Ear  Protection  of 
Hearing  Protectors  and  Physical 
Attenuation  of  Earmuffs",  recommends 
that  60  to  70  dB  white  noise  be  used 
when  the  subject  fits  a  hearing 
protector.  White  noise  has  essentially  a 
random  spectrum  with  equal  energy  per 
unit  frequency  bandwidth  over  a 
specified  bandwidth. 

As  described  above,  researchers  have 
identified  several  techniques  for  both 
subjectively  and  objectively  evaluating 
the  fit  of  hearing  protectors.  While  many 
of  the  techniques  show  promise,  there  is 
no  consensus  as  to  which  method  is 
best.  Most  techniques  are  applicable  to 
a  specific  type  of  hearing  protector  and 
are  not  practical  for  use  by  many  mine 
operators.  These  techniques  are 
discussed  further  under  the  Hearing 
Protector  Effectiveness  section  of  this 
preamble. 

MSHA  also  considered  the  use  of 
ADBA  (Audiometric  Data  Base 
Analysis)  to  determine  the  effectiveness 
of  hearing  protectors  in  lieu  of  ■ 
subjective  fitting  requirements.  Since 
ADBA  does  not  provide  immediate 
feedback  as  to  the  fit  of  a  hearing 
protector,  MSHA  has  concluded  that 
ADBA  is  inappropriate  for  determining 
the  fit  of  a  hearing  protector.  ADBA 
analysis  requires  multiple  subjects,  not 
an  individual,  before  a  conclusion  of 
adequacy  is  determined.  Besides  ADBA 
determines  the  adequacy  of  the  HCP 
(protecting  the  hearing  acuity  of  a  group 
of  workers),  not  the  adequacy  of 
protecting  an  individual.  Moreover, 
MSHA  believes  that  ADBA  is  not 
practical  for  most  mining  operations  as 
discussed  under  the  Evaluation  of  HCP 
e/7<?cf;Veness  section  of  this  preamble. 
Furthermore,  ADBA  requires  several 
audiograms  which  are  conducted  on  an 
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annual  basis.  In  the  interii]R,  the  hearing 
acuity  of  a  miner  could  be  irrevei^ibly 
damaged. 

As  supported  by  the  researchers  and 
many  commenters,  MSHA  agrees  that 
proper  Titting  is  necessary  to  ensure 
■  optimal  effectiveness  of  hearing 
protectors  and  that  it  should  not  be  left 
solely  up  to  the  individual  miner  to 
determine  if  the  hearing  protector  fits 
properly.  Further,  MSHA  is  concerned 
that  some  manufacturer's  instructions 
are  not  adequate  to  ensure  the  proper 
fltting  of  a  hearing  protector.  Although 
comfortable  hearing  protectors  should 
be  provided,  MSHA  is  also  concerned 
that  some  miners  may  choose  hearing 
protectors  that  are  too  loose  or 
otherwise  improperly  fit,  and 
consequently  not  achieve  adequate 
noise  reduction. 

In  light  of  the  wide  variety  of  hearing 
protectorsavailable,  the  broad  range  of 
subjective  fitting  procedures,  and  the 
lack  of  consensus  on  an  objective  fitting 
method,  MSHA  concluded  that  the 
manufacturer's  instructions  are  the  best 
criteria  for  fitting.  MSHA  encourages 
commenters  to  provide  information  on 
any  standardized  methods  of  testing  the 
fit  of  hearing  protectors. 

Maintenance  of  Hearing  Protectors 

MSHA's  proposal  would  also  require 
mine  operators  to  ensure  that  hearing 
protectors  are  maintained  in  accordance 
with  manufacturer's  instructions. 
Neither  MSHA's  nor  OSHA's  existing 
noise  standards  address  requirements 
for  maintaining  hearing  protectors. 

MSHA  recognizes  that  it  is  difiicult  to 
keep  hearing  protectors  clean  in  the 
mining  environment.  Using 
contaminated  hearing  protectors, 
however,  may  contribute  to  a  medical 
pathology  of  the  ear.  Once  the  skin  has 
been  abraded  or  inflamed,  it  is  easier  for 
microorganisms  normally  found  in  the 
ear  to  invade  the  skin.  When  hearing 
protectors  are  implicated  as  the  cause  of 
inflammation  of  the  external  ear  canal 
(otitis  externa),  often  the  hearing 
protector  is  contaminated  with  an 
irritating  or  abrasive  substance.  This 
situation  can  be  corrected  with  proper 
cleaning  of  the  hearing  protector  before 
use. 

MSHA's  proposal  is  designed  to 
ensure  that  miners  not  develop  medical 
problems  while  they  are  attempting  to 
protect  themselves  htim  the  hazard  of 
noise.  If  an  earplug  cannot  be 
adequately  cleaned,  then  the  mine 
operator  would  have  to  replace  it. 

In  addition  to  providing  guidance  on 
the  fitting  of  hearing  protectors, 
manufacturers  also  provide  instructions 
on  the  proper  care  and  cleaning  of  their 
hearing  protectors.  Many  recommend 


soap,  warm  water,  and  careful  rinsing. 
Solvents  and  disinfactants  generally  are 
discouraged  as  cleaning  agents  because 
they  can  cause  skin  irritation  and  some 
can  damage  the  hearing  protector.  In 
most  cases,  the  proper  insertion 
technique  for  earplugs  would  just  be  a 
matter  of  applying  common  sense,  i.e., 
cleaning  the  hands  before  rolling  and/or 
inserting  earplugs. 

Several  commenters  addressed 
.  hygiene  problems  when  die  hearing 
protectors  become  dirty.  One  of  these 
commenters  stated  that  miners  would 
need  to  clean  their  permanent  hearing 
protector  daily  and  that  irritation  due  to 
sweating  and  skin  contact  with  the 
hearing  protector  can  be  a  problem 
associated  with  its  use. 

In  EARLOG  5,  Berger  (1980)  states 
that  permanent  [non-disposable]  hearing 
protectors  should  be  replaced  between 
two  and  12  times  per  year.  The  constant 
wearing  of  hearing  protectors  causes 
them  to  lose  their  effectiveness.  For 
example,  headbands  on  earmuffs  can 
lose  their  compression  ability;  the  soft 
seals  surrounding  the  ear  cup  on 
earmuffs  can  become  inflexible;  and 
plastic  earplugs  can  develop  cracks,  can 
shrink,  or  can  lose  their  elasticity. 

As  referenced  in  EARLXX?  17  (Berger, 
1985),  Forshaw  and  Cruchley  studied 
the  effects  of  washing  the  hearing 
protectors  worn  by  long-range  patrol 
aircraft  crews.  The  crews  were  divided 
into  three  groups:  one  group  wore  pre- 
molded  earplugs;  the  second  group  wore 
foam  earplugs  washed  after  each  use; 
and  the  third  group  wore  foam  earplugs 
which  were  washed  weekly. 
Examinations  by  medical  officers 
revealed  no  fungal  or  clinically 
significant  bacterial  infections  among 
the  three  groups. 

MSHA  also  reviewed  standards  from 
the  U.S.  Armed  Forces  and  the 
international  community  on  the  topic  of 
hearing  protector  maintenance.  The 
consensus  of  the  standards  was  that 
damaged  or  deteriorated  hearing 
protectors  must  be  replaced. 

Miners  have  also  been  known  to  alter 
the  hearing  protection  provided  to  make 
them  more  comfortable.  Such  alterations 
have  included  cutting  off  the  end  of 
earplugs  or  stretching  out  the  head-band 
on  earmuffs.  These  alterations  can 
significantly  decrease  the  hearing 
protector's  attenuation. 

Hearing  protectors  can  also  be 
damaged  from  exposure  to  heat,  cold, 
ozone,  chemicals,  or  dirt.  Such 
conditions  are  common  in  the  mining 
industry,  and  mine  operators  must 
periodically  check  the  hearing 
protectors  provided  and  replace  them 
when  damage  is  found. 


Hearing  Protectors  Provided  at  No  Cost 
to  Miner 

The  proposal  would  also  require  the 
mine  operator  to  provide  necessary 
replacements  at  no  cost.  This  is 
intended  to  ensure  that  the  mine 
operator  repairs  or  replaces  a  miner's 
hearing  protector  when  it  becomes 
damaged  or  deteriorated  to  the  point 
that  the  required  protection  is 
compromised. 

MSHA  believes  that  it  is  essential  for 
mine  operators  to  replace  worn-out  or 
damaged  hearing  protectors  in  order  to 
maintain  their  effectiveness.  This  is  in 
agreement  with  the  international 
community  and  the  U.S.  armed  services. 
Damaged  or  deteriorated  hearing 
protectors  do  not  provide  their  designed 
optimum  amount  of  protection.  Further, 
MSHA  believes  that  the  manufacturer's 
instructions  are  the  best  source  of 
information  as  to  the  proper  procedures 
for  maintaining  a  particular  protector. 

MSHA's  existing  noise  standards  do 
not  specifically  address  the  replacement 
of  hearing  protectors.  OSHA's  noise 
standards  simply  require  that  hearing 
protectors  be  replaced  as  necessary. 

MSHA  received  no  direct  comments 
to  its  ANPRM  on  the  issue  of  mine 
operators  supplying  commercially 
available  hearing  protectors  at  no  cost  to 
the  miner.  However,  several 
commenters  supported  adopting 
requirements  similar  to  OSHA's  which 
includes  provisions  for  providing 
hearing  protectors  at  no  cost  to  the 
worker. 

Replacement  of  hearing  protectors 
would  be  based  on  the  manufacturer's 
instructions,  upon  finding  any 
deterioration  that  could  adversely  affect 
the  hearing  protectors  attenuation,  or 
upon  a  need  for  the  miner  to  choose  a 
different  hearing  protector  due  to  a 
medical  pathology  caused  or  aggravated 
by  the  initial  hearing  protector  provided 
(see  following  section  which  discusses 
medical  pathology).  For  example, 
manufacturers  of  disposable  earplugs 
may  state  in  their  instructions  that  they 
should  be  replaced  after  each  use. 

Replacement  of  Hearing  Protector  Due 
to  Medical  Pathology 

MSHA's  proposal  would  also  require 
the  mine  operator  to  provide  an 
individual  miner  with  a  different,  more 
acceptable,  type  of  hearing  protector 
when  presented  with  evidence  of  a 
medical  pathology  (e.g.,  otitis  externa  or 
contact  dermatitis).  The  definition  of 
"medical  pathology"  is  intended  to  be 
broad  enough  to  cover  injuries.  If,  for 
example,  a  miner  would  suffer  a  bum  in 
the  ear  canal  which  would  preclude  the 
wearing  of  earplugs,  an  employee  who 
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elected  earplugs  should  have  the 
opportunity  to  now  select  a  muff. 

MSHA  does  not  intend  to  require  that 
the  evidence  of  a  medical  pathology  be 
a  diagnosis  by  a  physician  specialist — 
nor  to  require  mine  operator  action 
without  any  evidence  whatsoever.  The 
goal  here  is  a  practical  one;  exchange 
the  hearing  protector  if  there  appears  to 
be  a  medical  problem.  A  preliminary 
diagnosis  of  medical  pathology  by  a 
family  physician  or  nurse  should  be 
accepted  by  an  employer  for  the 
purposes  of  this  requirement. 

In  EARLOG 17,  Berger  (1985) 
discusses  some  predisposing  factors  for 
otitis  externa.  These  include  allergy  to 
chemicals  or  hair  dyes  and  sprays; 
dermatitis;  chronic  draining  middle  ear 
infections;  excessive  cerumen  (ear  wax); 
and  systemic  conditions  which  lower 
the  body  resistance,  such  as  anemia, 
vitamin  deficiencies,  diabetes,  and  * 
endocrine  disorders.  Disposable  hearing 
protectors  may  be  warranted  for  those 
individuals  prone  to  infections.  The 
researcher  reported  that  the  prevalence 
of  otitis  externa  is  approximately  2%  in 
both  users  and  nonusers  of  hearing 
protectors.  He  stated  that: 

Although  hearing  protection  devices 
should  not  be  worn  in  the  presence  of  some 
preexisting  ear  canal  pathologies,  and  care 
must  be  exercised  regarding  selection  and 
use  under  certain  environmental  conditions, 
regular  wearing  of  HPDs  does  not  normally 
increase  the  lilcelihood  of  contracting  otitis 
externa. 

Furthermore,  Royster  and  Royster  in 
EARLOG  17  (Berger,  1985)  reported  on 
a  situation  in  which  underground 
miners  in  a  warm  and  humid 
environment  were  experiencing  otitis 
externa.  Switching  from  a  pre-molded 
vinyl  earplug  to  a  foam  earplug 
decreased  the  incidence  of  this 
condition. 

Although  docimiented  cases  of 
hearing  protectors  causing  infections  in 
the  ear  canal  or  on  the  skin  surrounding 
the  ear  are  not  prevalent,  MSHA  is 
aware  of  at  least  one  reported  case  of  an 
ear  infection  in  the  mining  industry 
specifically  attributed  to  the  use  of 
hearing  protectors. 

MSHA's  existing  noise  standards  do 
not  speciHcally  address  the  replacement 
of  hearing  protectors.  OSHA's  noise 
standards  simply  require  that  hearing 
protectors  be  replaced  as  necessary. 

Based  upon  the  research  and  several 
international  standards,  MSHA  believes 
that  hearing  proteciors  need  to  be 
replaced  whenever  a  medical  pathology 
is  present.  Such  replacements  would 
also  be  at  no  cost  to  the  miner. 


Section  62.130    Training'  '-_ 
Summary 

Proposed  §  62.130  would  provide  the 
specifications  for  instruction  and 
certification  of  training  required  by  the 
proposed  rule.  Proposed  §62.120 
requires  such  training  for  all  miners 
exposed  above  the  action  level,  and 
annually  thereafter  if  still  exposed 
above  that  level.  Proposed  §62.180 
requires  retraining  for  every  miner  who 
incurs  an  STS. 

Miners  would  receive  instruction  in 
the  value  of  hearing  protectors,  selection 
and  fitting  of  protectors,  and  proper  use 
of  such  protectors.  Miners  would  also 
receive  instruction  as  to  the  operation  of 
an  operator's  hearing  program  and  in 
the  mine  operator's  noise  control  efforts. 
There  are  no  special  qualiHcations  for 
instructors,  nor  any  specifications  on 
the  hours  of  instruction.  Training  is 
required  to  be  provided  without  cost  to 
the  miner.  The  mine  operator  would  be 
required  to  certify  the  completion  of  any 
training  required  by  this  part,  and 
maintain  the  most  recent  certification 
for  a  miner  at  the  mine  site  for  as  long 
as  the  miner  is  required  to  use  hearing 
protectors  or  be  enrolled  in  an  HCP,  and 
at  least  6  months  thereafter. 

MSHA  considered  whether  the 
requirements  of  p>art  48,  'Training  and 
Retraining  of  Miners,"  were  adequate  to 
ensure  the  training  required  under  this 
part.  The  requirements  of  part  48 
specify  the  initial  and  annual  retraining 
of  all  miners  in  a  list  of  subiects,  many 
specified  in  the  law  itself  (section  115 
of  the  Mine  Safety  and  Health  Act).  The 
importance  of  this  training  is 
emphasized  by  statutory  requirements 
for  the  submittal  of  training  plans,  on 
the  specification  of  the  hours  to  be    \ 
devoted  to  the  training,  and  on  the 
qualifications  of  instructors.  Training  is 
required  on  noise,  but  it  is  in  general 
terms,  covering  the  purpose  of  taking 
exposure  measurements  and  on  any 
health  control  plan  in  effect  at  the  mine. 
Mine  operators  may  provide  additional 
training,  but  the  topics  that  need  to  be 
covered  often  make  this  impracticable 
within  the  prescribe'd  time  limits. 

After  considering  the  available 
information  about  the  importance  and 
prevalence  of  training  requirements,*and 
based  u|X)n  its  experience  in 
implementing  the  requirements  of  part 
48,  MSHA  has  determined  that  the 
requirements  of  part  48  do  not  provide 
adequate  noise  training  for  those  miners 
for  whom  exposure  is  clearly  a  problem. 
Part  48  training  is  neither 
comprehensive  enough  to  provide  such 
miners  with  the  level  of  education 
needed  for  the  proper  use  of  hearing 
protection  devices,  nor,  in  the  case  of 


noisy  mines,  detailed  enough  on 
methods  to  reduce  sound  levels. 

Nevertheless,  MSHA  believes 
compliance  with  this  proposal  can  in 
many  cases  be  fulfilled  at  the  same  time 
as  scheduled  part  48  training.  The 
Agency  does  not  believe  special 
language  in  proposed  part  62  is  required 
to  permit  this  action  under  part  48,  but 
welcomes  comment  in  this  regard.  Mine 
operators  who  can  do  so  are  free  to 
fulfill  their  training  requirements  under 
§  62.120  by  covering  the  topics  in  initial 
and  annual  part  48  training,  and  so 
certify  on  the  separate  form  required  by 
this  part.  If  incorporated  into  part  48, 
mine  operatore  would,  however,  be 
required  to  submit  a  revised  training 
plan  to  the  local  district  office  for 
approval.  Some  mine  operators  may  not 
have  room  in  their  part  48  plans, 
however,  to  be  able  to  incorporate  these 
topics.  Moreover,  some  training 
required  under  the  proposal  will  clearly 
not  fit  within  a  regular  schedule:  e.g., 
the  training  required  by  §  62.180 
whenever  a  standard  threshold  shift  in 
hearing  acuity  is  detected. 

MSHA  has  endeavored  to  make  the 
training  requirements  as  simple  as 
possible.  If  conducted  separate  from 
part  48,  there  are  no  specifications  on 
trainer  qualifications,  no  minimal 
training  time,  nor  any  training  plans.  If 
however  the  training  is  incorporated 
into  part  48,  theil  all  applicable  part  48 
requirements  will  have  to  be  met. 

Background 

Training  requirements  are  a  mainstay 
of  mine  safety  and  health.  Although 
MSHA  has  no  training  requirements  in 
its  existing  noise  regulations,  the' 
general  training  requirements  set  forth 
in  part  48  require  biasic  training  as  to  the 
purpose  of  taking  noise  measurements, 
and  in  any  health  (noise)  control  plans 
that  are  in  effect  at  the  mine. 

Numerous  cofnmenters  responding  to 
MSHA's  ANPRM,  expressed 
considerable  support  for  miner  training 
on  noise  and  its  effects  and  believed 
that  it  is  an  essential  element  of  any 
effective  HCP.  Many  of  these 
commenters  specifically  supported 
annual  refresher  training.  Commenters 
differed,  however,  in  their  opinions  as 
to  how  training  could  best  be 
accomplished.  Several  commenters 
recommended  that  MSHA  incorporate 
any  training  requirements  related  to  this 
standard  into  MSHA's  existing  training 
requirements  under  30  CFR  part  48 — 
Training  and  Retraining  of  Miners.  A 
few  commenters  believed  that  the 
training  requirements  in  MSHA's  part 
48  were  adequate  and  that  no  additional 
instruction  was  needed. 
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One  commenter  suggests  that  the 
initial'training  class  be  limited  to  less 
than  10  individuals  (Berger,  1988; 
Royster  and  Royster,  1985).  Although 
training  may  best  be  accomplished  in 
small  groups,  MSHA's  proposal  would 
not  limit  the  size  of  any  training  classes. 

There  is  considerable  precedent  for 
requiring  training  as  part  of  noise 
control  programs. 

OSHA's  noise  standard  has  training 
requirements  which  are  similar  to  those 
in  MSHA's  proposed  noise  standard 
with  a  few  exceptions.  These  exceptions 
are  discussed  later  in  this  section. 

In  OSHA's  1981  preamble  (46  FR 
4157),  Morrill  stresses  the  importance  of 
worker  education  in  overcoming 
workers  objections  to  wearing  hearing 
protectors.  This  document  quotes  a  Dr. 
Maas  as  saying  that,  "Supervisors  must 
sell  employees  on  the  need  and  value  of 
hearing  protection  devices.  When 
employees  understand  what  the 
protective  measure  is  for,  it  will  be 
accepted  because  the  employee  realizes 
it  is  for  his  own  good."  A  number  of 
comments  to  OSHA's  Hearing 
Conservation  Amendment  (46  FR  4157) 
indicated  that  workers  are  reluctant  to 
appear  weak  or  ridiculous  as  a  result  of 
wearing  hearing  protectors.  Suter  (1986) 
states,  "Woricers  who  understand  the 
mechanism  of  hearing  and  how  it  is  lost 
will  be  more  motivated  to  protect 
themselves."  Other  researchers  concur 
with  this  opinion  (Wright,  (1980)  and 
Royster  et  al.,  (1982)). 

CAOHC  (Miller,  1985)  states  the 
following  regarding  the  need  for  training 
as  part  of  an  effective  program  (HCP): 

A  critical  component  of  the  OHC 
(Occupational  Hearing  Conservation) 
program  is  the  employee  education  program 
(EEP).  In  many  respects,  the  EEP  is  the  most 
important  aspect  of  the  OHC  program  since 
it  is  designed  to  increase  the  auditory 
consciousness  of  the  employee  regarding  the 
hazardous  effects  of  noise  exposure  and  by  so 
doing  to  get  him  to  use  effective  forms  of 
PHPD's  [personal  hearing  protective  devices] 
conscientiously  and  consistently.  Such  use  of 
PHPD's  will  actually  protect  the  worker's 
hearing,  while  the  other  aspects  of  the 
program,  important  as  they  are,  will  not  do 
so.  No  amount  of  noise  monitoring  or 
audiometric  tetting,  bx  example,  will  protect 
hearing. 

MSHA  also  reviewed  the  training 
requirements  set  forth  in  international 
standards  and  those  of  the  U.S.  Armed 
Services.  The  consensus  was  that 
training  was  necessary;  however,  the 
training  interval  was  not  always 
specified. 


Training  About  Hearing  Protector 
Selection  and  Use 

Section  62.130(a)  specirically 
provides  that  the  training  is  to  include 
instruction  in — 

(1)  the  effects  of  noise  on  hearing; 

(2)  the  purpose  and  value  of  wearing 
hearing  protectors; 

(3)  the  advantages  and  disadvantages 
of  the  hearing  protectors  to  be  offiered; 

(4)  the  care,  fftting,  and  use  of  the 
hearing  protector  worn  by  the  miner, 

(5)  the  general  requirements  of  the 
regulation; 

(6)  the  operator's  and  miner's 
respective  tasks  in  maintaining  mine 
noise  controls;  and 

(7)  the  purpose  and  value  of 
audiometric  testing  and  a  summary  of 
the  procedures. 

OSHA  requires  annual  training  on  the 
same  elements  except  it  does  not  require 
training  on  the  requirements  of  its  noise 
standard.  It  is  MSHA's  view,  however, 
that  some  training  on  the  requirements 
of  the  standard  is  necessary  in  order  for 
employees  to  understand  the  role 
hearing  protection  plays  in  a  broader 
protection  scheme. 

Purpose,  Advantages,  and 
Disadvantages  of  Hearing  Protectors 
Offered 

Instruction  on  this  topic  would  help 
the  miner  make  an  informed  choice  as 
to  which  hearing  protector  to  use.  This 
basic  instruction  would  be  initially 
required  when  the  mine  operator  first 
determines  the  miner's  noise  exposure 
exceeds  the  action  level.  Moreover, 
pursuant  to  proposed  §  62.125,  this 
instruction  must  be  provided  at  least 
once  before  the  miner  must  make  a 
selection  of  a  hearing  protector. 
Furthermore,  it  would  need  to  be 
repeated  annually  thereafter,  because 
hearing  protectors  should  be  replaced 
periodically. 

MSHA  anticipates  the  training  would 
address  specific  advantages  and 
disadvantages  of  earmuffs,  earplugs,  and 
canal  caps  as  they  relate  to  the  needs  of 
the  miner  and  the  specific  conditions  at 
the  mine.  For  example,  an  electrician 
who  ojpts  to  use  an  earmuff  must 
understand  the  need  to  use  one  with 
dielectric  properties  to  minimize  the 
chance  of  incurring  an  electrical  shock 
when  working  around  energized 
equipment.  An  over-the-head  earmuff  is 
unsujted  for  those  miners  required  to 
wear  hardhats:  the  earmuff  would 
interfere  with  the  wearing  of  the  hardhat 
as  the  hardhat  could  not  be  placed  over 
the  headband.  In  addition,  the  mine 
operator  should  discuss  the  specific 
advantages  and  disadvantages  of  any 
special  hearing  protectors  offered  such 


as  active  noise  reduction,  level- 
dependent,  flat-response,  and  notch- 
amplification  hearing  protectors,  or  a 
communication  headset.  For  example,  a 
miner  with  a  sensorineural  hearing  loss 
in  the  higher  frequencies  may  require  a 
different  type  of  hearing  protector  than 
a  miner  with  a  conductive  hearing  loss 
across  all  frequencies.  Accommodating 
the  hearing  loss  may  require  a  level- 
dependent,  active  noise  reduction,  or 
notch-amplification  hearing  protector  to 
improve  the  miner's  ability  to 
communicate  and  hear  warning  signals 
in  a  noisy  environment.  All  miners  need 
to  understand  the  relative  advantages 
and  disadvantages  of  earmuffs  and 
earplugs  as  they  are  not  at  all  obvious: 
hence,  the  necessity  for  training. 

Some  advantages  of  earmuffs 
(circumaural  hearing  protectors) 
include:  they  are  easily  donned  and 
removed  by  the  miner  when  working  in 
intermittent  noise;  they  offier  protection 
against  dust  in  the  ear  canal;  they  are 
not  easily  misplaced  or  lost;  they  fit 
people  with  unusually  shaped  ear 
canals;  and  they  can  be  worn  over 
earplugs.  Berger  in  EARLOG  3  (1980), 
and  Coleman  et  al.  (1984)  reported  that 
one  major  disadvantage  of  earmuffs  is 
that  they  hinder  a  miner's  ability  to 
localize  the  direction  of  sounds.  If  the 
miner's  safety  depends  on  the  ability  to 
localize  sounds,  then  this  disadvantage 
would  preclude  the  use  of  earmuffs. 
Other  potential  disadvantages  of 
earmuffs  include:  discomfort;  headache; 
a  feeling  of  claustrophobia;  excessive 
warmth  and  perspiration  under  the  muff 
seal;  and  skin  irritation.  Earmuffs  may 
present  problems  if  the  miner  wears 
safety  glasses  or  earrings.  Eyeglass 
temples  reduce  the  attenuation  afforded 
by  earmuffs. 

In  EARLOG  19,  Berger  (1988)  states 
that  the  use  of  eyeglasses  with  an 
earmuff  can  break  the  seal  of  the 
earmuff  and  cause  a  loss  of  attenuation 
of  up  to  6  dB  depending  on  the 
frequency  of  the  noise. 

Royster  et  al.  (1996)  tested  the  effect 
of  wearing  two  different  safety  glasses 
on  the  attenuation  of  an  earmuff.  The 
researchers  found  that  the  attenuation 
was  reduced  by  about  5  dB  across  ail 
frequencies. 

Barham  et  al.  (1989)  investigated  the 
effects  of  safety  glasses  and  hair  on  the 
effectiveness  of  earmuffs.  The  wearing 
of  safety  glasses  decreased  the  noise 
reduction  up  to  4  dB  depending  upon 
the  frequency.  The  glasses  had  slender 
and  flexible  wire-reinforced  side  frames 
so  that  the  side  frames  would  fit  close 
to  the  head.  Not  only  did  the  safety 
glasses  decrease  the  average  noise 
reduction,  they  also  reduced  the 
variability  (standard  deviation)  of  the 
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noise  reduction  realized  among  the 
individuals.  The  type  of  hair  and  its 
length  influenced  the  noise  reduction 
provided  by  earmuffs.  Individuals  with 
short  hair  realized  up  to  5  dB  more 
protection,  depending  upon  the 
frequency,  than  individuals  with  long  or 
curly  hair  and  beards. 

Michael  (1991)  asserts  that  glasses 
with  plastic  temples  may  cause  a  loss  of 
attenuation  from  1  to  8  dB,  due  to 
breaking  the  seal  of  the  earmuff.  In  some 
cases,  this  loss  can  be  substantially 
reduced  if  small,  close  fitting  wire 
temples  are  employed. 

Nixon  and  Berger  (1991)  report  that 
temples  of  eyeglasses  reduce  the 
efficacy  of  earmuffs  normally  by  3  to  7 
t  dB  provided  the  cushions  of  the 
Earmuffs  are  in  good  shape.  This  efliect 
varies  among  earmuffs  and  it  also 
depends  upon  the  style  and  fit  of  the 
eyeglasses.  To  minimize  the  effect  of 
wearing  eyeglasses,  the  temples  should 
be  as  thin  as  possible  and  fit  close  to  the 
side  of  the  head. 

Savich  (1979)  measured  the  noise 
attenuation  of  earmuffs.  Because  of  long 
hair  and  safety  glasses,  the  earmuKs 
provided  less  attenuation  than  expected 
based  upon  laboratory  tests. 
Furthermore,  head  size  has  a  significant 
influence  on  the  attenuation  because  of 
different  clamping  forces.  Increased 
clamping  force  increases  the 
attenuation. 

Some  advantages  of  earplugs  include: 
they  are  cooler,  if  the  miner  has  to  woric 
in  a  hot,  humid  environment;  they  are 
more  easily  worn  with  safety  glasses, 
hardhats,  and  other  personal  safety 
equipment  (e.g..  air-purifying  or 
welding  helmets);  and  they  fit  miners 
who  have  extremely  large  external  ears. 
One  disadvantage  of  an  earplug  is  that 
inserting  it  into  the  ear  canal  could 
present  a  personal  hygiene  problem  if 
the  miner  removes  and  reinserts  it 
several  times  during  the  day.  A  miner 
who  is  susceptible  to  ear  infections  or 
secretes  significant  amounts  of  ear  wax 
may  be  better  suited  for  using  earmuffs. 
1.     As  noted  earlier  in  this  section, 
training  is  critical  to  miner  cooperation. 
MSHA  has  concluded,  after  reviewing 
the  scientific  literature,  U.S.  Armed 
Forces  regulations,  and  standards  firom 
the  international  community,  that 
requiring  the  mine  operator  to  instruct 
each  miner  required  to  wear  hearing 
protectors  on  the  purpose,  advantages, 
and  disadvantages  of  the  choices 
available  will  facilitate  hearing  protector 
use  and  effectiveness. 

Care,  Fitting,  and  Use  of  the  Hearing 
Protector  Selected 

In  response  to  MSHA's  ANPRM. 
many  commenters  supported  the  need 


to  train  employees  on  the  proper  fitting, 
care,  and  use  of  hearing  protectors. 

Merry  et  al.  (1992)  studied  the  effect 
of  fitting  instructions  on  the  resulting 
attenuations  of  earplugs.  Novice 
subjects  were  given  earplugs.  The 
difference  in  their  hearing  thresholds 
between  the  unoccluded  and  occluded 
conditions  was  the  attenuation  of  the 
earplug.  The  subjects  obtained  greater 
attenuation  whenever  the  experimenter 
assisted  the  subject  in  fitting  the  earplug 
than  when  the  subject  merely  read  the 
manufacturer's  instructions  before 
donning  the  earplug.  Furthermore,  the 
researchers  noted  that  the  attenuations 
obtained  by  the  subject  when  just  the 
manufacturer's  instructions  were  read  is 
comparable  to  the  attenuations 
measured  under  industrial  conditions. 

Casali  and  Lam  (1986)  reported  that 
the  proper  design  and  presentation  of 
user  insertion/donning  instructions  are 
critical  to  the  amount  of  attenuation 
afforded  by  hearing  protectors.  Thfy 
found  that  in  some  cases,  the  magnitude 
of  protection  afl^orded  by  the  use  of 
earplugs  exhibited  greater  than  a 
twofold  increase  when  training  ranged 
from  no  instruction  to  detailed  and 
model  instruction.  Their  study  also 
showed  that  the  attenuations  afforded 
by  earmuffs  and  earcaps  were  not  as 
influenced  by  the  level  of  instruction  as 
were  earplugs.  Casali  and  Lam 
concluded  that  any  instruction 
technique  provided  an  improvement  in 
attenuation  over  no  instruction  at  all. 
However,  they  found  no  statistically 
significant  differences  among  the  type  of 
instruction  used.  They  also  stated  that 
regardless  of  the  insertion/application 
instruction  type  selected,  it  is 
imperative  that  workers  be  retrained 
periodically  in  hearing  protector 
insertion  practices,  bearing  protector 
sizing,  and  hearing  protector  care  to 
maintain  optimal  hearing  conservation. 

Royster  et  al.  (1996)  had  novice  users 
of  hearing  protectors  don  the  protectore 
after  reading  the  manufacturer's 
instructions.  Since  some  users  failed  to 
properly  don  the  hearing  protectors,  the 
researchers  concluded  that  the 
instructions  provided  by  the 
manufacturer  were  not  always  adequate. 
Consequently,  additional  instruction 
should  be  provided  to  assure  the  proper 
donning  of  hearing  protectors. 

Barham  et  al.  (1989)  reported  that  the 
noise  reduction  achieved  by.  an  earpiuff 
improved  by  approximately  4  dB  for  a 
group  and  up  to  6  dB  for  an  individtial 
following  instruction  on  its  use.  Not 
only  did  the  attenuation  increase  but 
also  the  standard  deviation  (a  measure 
of  variability)  decreased.  Therefore, 
instruction  significantly  improved  the 


noise  reduction  achieved  by  the  wearer 
of  an  earmuff. 

Park  and  Casali  (1991)  studied  the 
effiscts  of  two  levels  (minimal  and 
detailed)  of  instruction  on  the  measured 
attenuation  obtained  by  regular  hearing 
protector  users.  The  users  were  tested 
using  different  hearing  protectors  from 
the  ones  they  normally  wore.  The 
amount  of  noise  attenuation  increased 
and  the  standard  deviations  decreased 
when  the  investigators  presented  the 
instructions  and  demonstrated  the 
proper  manner  to  don  and  doff  hearing 
protectors  as  compared  to  the 
employees  simply  reading  the 
instructions.  The  efficiency  of  earplugs 
was  found  to  be  highly  sensitive  to  the 
degree  of  instruction  while  earmuffs  and 
canal  caps  were  not. 

MSHA  believes  that  training  is  critical 
to  the  effective  use  of  hearing  protectore. 
and  that  minora  must  be  shown  how  to 
use.  fit,  and  care  for  their  hearing 
protectors  if  they  are  to  be  effective. 
Further,  the  instructions  should  be 
repeated  at  yearly  intervals  to  maintain 
effectiveness.  Simply  instructing  the 
miner  to  read  manufacturer's  directions 
on  the  hearing  protector  container 
would  not  be  adequate.  MSHA  is 
concerned  that  some  manufacturer's 
instructions  are  inadequate  for  the 
proper  fitting  of  hearing  protectore.  The 
effectiveness  of  hearing  protectore  can 
be  highly  dependent  on  how  they  fit  the 
individual  wearer.  Not  all  people  will 
achieve  the  same  degree  of  fit  or 
effectiveness  from  the  same  hearing 
protector. 

Training  About  Hearing  Conservation 
Program  and  Operator  Noise  Controls 

OSHA's  noise  standard  has  similar 
training  requirements  with  the 
exception  that  they  do  not  require 
training  on  the  respective 
responsibilities  of  the  employer  and  • 
employee  in  maintaining  controls. 

MSHA  has  determined  that  training 
minora  enrolled  in  an  HCP  on  the 
respective  re&t^osibilities  of  mine 
op)erator  and  miner  is  necessary  to 
obtain  maxinpum  effectiveness  from  an 
HCP.  Miner  dooperation  and  support  is 
reouired,  forexample,  to  ensure: 

U)  The  hearing  protector  provided  fits 
properly  each  time  it  is  donned; 

(2)  The  hearing  protector  is  yom 
whenever  the  miner  is  exposed  to 
hazardous  sound  levels; 

(3)  Exposure  to  high  sound  levels  is 
avoided  for  at  least  14  houre  before 
taking  the  baseline  audiogram; 

(4)  Participation  in  the  audiometric 
testing; 

(5)  Cooperation  with  any 
administrative  control(s)  instituted  by 
the  mine  operator;  and 
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(6)  Use  and  maintenance  of  the 
engineering  noise  controls  provided  by 
the  mine  operator. 

MSHA  believes  that  a  miner's 
understanding  and  motivation  would  be 
enhanced  by  conducting  initial  and 
annual  training  in  these  areas.  The 
rationale  for  retraining  miners  who 
suffer  an  STS  is  discussed  in  connection 
with  §  62.180,  Follow-up  corrective 
measures  when  STS  detected. 

MSHA  believes  that  a  miner  must  also 
be  trained  to  understand  the 
audiometric  tests.  This  will  enable 
ininers  to  understand  their  own  results 
and  determine  the  effect  of  wearing 
hearing  protectors. 

Effectiveness.  MSHA  has  endeavored 
to  make  the  training  requirements  as 
simple  as  possible.  If  conducted 
separate  h-om  part  48,  there  are  no 
specifications  on  trainer  qualifications, 
no  minimal  training  time,  nor  any 
training  plans.  If  however  the  training  is 
incorporated  into  part  48,  then  all 
applicable  part  48  requirements  will 
have  to  be  met. 

While  this  approach  reduces  the 
burden  on  those  mine  operators  who 
cannot  incorporate  part  or  all  of  the 
noise  training  into  part  48  training,  it 
also  means  that  certain  safeguards  in 
effect  for  part  48  training  will  not  be 
directly  applicable  to  that  noise  training 
not  provided  during  part  48  training. 
There  would  be  no  review  of  a  noise 
training  plan,  for  example,  to  ensure 
that  the  instruction  is  adequate  or  that 
the  training  is  to  be  given  in  the 
language  spoken  by  most  of  the  miners. 
Comments  on  this  point  are  solicited. 

The  Agency  believes  it  can  ensure  the 
noise  requirements  have  been  fulfilled 
by  checking  with  exposed  miners  to 
ensure  that  the  required  training 
elements  have  been  covered  and  that  the 
certifications  are  valid. 

Certification.  Section  62.130(b)  of  the 
proposal  would  require  that,  upon 
completion  of  any  training  required 
under  this  part,  the  mine  operator 
certify  the  date  and  type  of  training 
(initial  or  annual)  given  each  miner.  The 
certification  would  be  signed  by  the 
person  conducting  the  training. 

It  is  standard  practice  in  the  mining 
industry  to  require  certification  of 
training,  as  a  way  of  bcilitating 
compliance.  Training  received  under 
part  48  must  be  certified.  The 
certification  form  used  for  part  48  does 
not  have  a  separate  line  on  which  to 
indicate  that  the  training  required  under 
the  proposed  noise  standard  has  been 
completed;  moreover,  this  would  not  be 
suitable  in  any  event  for  noise  training 
given  independently  of  part  48  training 
as  may  often  be  the  case. 


MSHA  believes  that  it  is  important  to 
record  the  type  and  date  of  any  training 
conducted  under  its  proposed  noise 
regulations.  A  written  record,  together 
with  miner  interviews,  provide  the 
Agency  necessary  checks  to  ensure  the 
training  is  provided  as  required  with 
only  a  minimal  burden. 

An  optional  approach  on  which 
MSHA  would  welcome  comment  is  to 
simply  require  that  a  mine  operator 
must,  upon  request,  give  an  MSHA 
inspector  copies  of  all  materials  related 
to  the  employer's  noise  training 
program.  This  is  the  approach  taken  by 
OSHA. 

Retention.  Section  62.130(b)  of 
MSHA's  proposal  would  require  the 
mine  operator  to  retain  the  most  recent 
certification  at  the  mine  site  for  as  long 
as  the  miner  is  exposed  to  noise  above 
the  level  which  initiated  the  training 
and  for  at  least  six  months  thereafter. 

MSHA  has  a  retention  requirement  for 
part  48  training.  Part  48  training  records 
are  to  be  retained  for  two  years  for 
currently  employed  miners  or  for  60 
days  after  the  termination  of 
employment.  OSHA  has  no  retention 
requirement  for  training  records. 

The  Agency  believes  it  is  important  to 
retain  training  records  in  order  to  verify 
that  the  required  training  has  been 
provided,  as  with  the  certification 
requirements.  The  retention 
requirement  is  short  and  not 
burdensome:  only  the  most  recent 
record  must  be  retained,  and  then  only 
until  the  miner's  exposure  drops 
beneath  the  level  which  initiated  the 
training  (or  6  months  after  cessation  if 
employment  should  that  come  before 
the  exposure  level  has  dropped). 

Section  62.140    Audiometric  Testing 
Program 

This  section  of  the  proposal  would 
establish  basic  procedures  for  the 
audiometric  testing  program  in  which 
those  miners  enrolled  in  a  hearing 
conservation  program  (HCP)  will 
participate.  It  includes  provisions  for: 
qualifications  of  personnel  performing 
the  audiograms,  baseline  audiograms, 
annual  audiograms,  and  supplemental 
baseline  audiograms. 

MSHA  is  seeking  explicit  comment  on 
a  number  of  points.  What  follows  is  a 
brief  summary  of  some  key  featiu«s  of 
this  section  of  the  proposal. 

With  respect  to  qualifications  of 
personnel,  MSHA  would  require  that  an 
"audiologist"  be  certified  by  the 
American  Speech-Language-Hearing 
Association  or  licensed  by  a  state  board 
of  examiners.  "Qualified  technicians" 
would  be  required  to  have  been  certified 
by  the  Council  for  Accreditation  in 
Occupational  Hearing  Conservation 


(CAOHC)  or  another  recognized 
organization  offering  equivalent 
certification.  CAOHC  or  equivalent 
certification  would  assure  that  the 
technicians  are  qualified.  MSHA  is  not 
proposing  to  require  qualifications  for 
physicians. 

It  is  critical  to  obtain  a  baseline 
audiogram  before  exposure  to  hazardous 
noise.  If  this  is  not  possible,  then  the 
baseline  is  to  be  obtained  as  soon  as  is 
reasonably  possible.  Due  to  remote 
locations  and  intermittent  operations  of 
many  mines,  MSHA  determined  that 
allowing  six  months  (or  12  months  if  a 
mobile  test  van  is  used)  for  obtaining 
the  baseline  audiogram  was  reasonable. 
The  12  month  period  would  allow  mine 
operators  to  schedule  many  baseline 
and  annual  audiograms  simultaneously, 
and  thus,  substantially  reduce  the  cost 
when  mobile  test  vans  are  used. 
Pursuant  to  proposed  §  62.120(b), 
miners  would  be  provided  hearing 
protection  until  such  time  as  the 
baseline  audiogram  is  conducted;  and  in 
the  event  the  miner  has  to  wait  for  more 
than  6  months  to  get  a  baseline 
audiogram  because  a  mobile  test  van  is 
used,  the  operator  would  be  requirckl  to 
ensure  the  use  of  hearing  protection. 

MSHA  has  also  determined  that  a  14- 
hour  quiet  period  should  precede  the 
baseline  audiogram  to  ensure  a  valid 
result:  hearing  protectors  will  not  be 
considered  a  substitute  for  a  quiet 
period  under  the  proposal,  and  miners 
are  to  be  notified  of  the  importance  of 
compliance  with  the  quiet  period. 

MSHA  has  concluded  that 
audiograms  need  to  be  provided 
annually  for  miners  enrolled  in  an  HCP. 
MSHA  is  not  proposing  to  require  this 
quiet  period  for  annual  audiograms, 
though  it  may  be  in  the  mine  operator's 
interest  to  do  so. 

Background 

Under  existing  standards  for  coal 
mines,  MSHA  requires  pre-employment 
and  periodic  audiograms  at  those  mines 
under  a  hearing  conservation  plan,  but 
includes  no  specific  procedures  or  time 
frames  for  obtaining  these  audiograms. 
Moreover,  at  present,  less  than  1%  of 
the  coal  miners  are  covered  by  a  hearing 
conservation  plan.  MSHA  currently 
does  not  have  any  requirements 
addressing  audiometric  testing  for  metal 
and  nonmetal  mines. 

OSHA's  noise  standard  also  contains 
requirements  for  qualifications  of 
personnel  and  for  baseline,  annual,  and 
supplemental  baseline  audiograms.  The 
limited  number  of  differences  between 
the  OSHA  standard  and  the  MSHA 
proposal  are  noted  in  the  discussion 
that  follows. 
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Qualifications  of  Personnel 

Section  62.140(a)  of  MSHA's  proposal 
would  require  that  audiometric  tests  be 
conducted  by  a  physician,  an 
audiologist,  or  a  qualified  technician 
who  is  under  the  direction  or 
supervision  of  a  physician  or  an 
audiologist. 

MSHA  would  require  that  an 
"audiologist"  be  certified  by  the 
American  Speech-Language-Hearing 
Association  or  licensed  by  a  state  board 
of  examiners.  "Qualified  technicians" 
would  be  required  to  hav^been  certified 
by  the  Council  for  Accreditation  and 
Occupational  Hearing  Conservation 
(CAOHC)  or  another  recognized 
Organization  offering  equivalent 
certification. 

OSHA's  noise  standard  requires 
that— 

Audiometric  tests  shall  be  performed  "by  a 
licensed  or  certified  audiologist, 
otolaryngologist,  or  other  physician,  or  by  a 
technician  who  is  certiHed  by  the  Ck)uncil  of 
Accreditation  for  Occupational  Hearing 
Conservation,  or  who  has  satisfactorily 
demonsU^ted  competence  in  administering 
audiometric  examinations,  obtaining  valid 
audiograms,  and  properly  using,  maintai/iing 
and  checking  calibration  and  proper 
functioning  of  the  audiometers  l)eing  used.  A 
technician  who  operated  microprocessor 
audiometers  does  not  need  to  be  certified.  A 
technician  who  performs  audiometric  tests 
must  be  responsible  to  an  audiologist, 
otolaryngologist  or  physician. 

MSHA  received  comments  that 
speciHcally  addressed  the  qualifications 
of  persons  conducting  audiometric  tests. 
Some  commenters  were  concerned  that 
physicians  may  not  have  the  specific 
knowledge  necessary  to  conduct 
audiometric  testing.  One  of  these 
commenters  stated  that: 

•  •  *  many  physicians  are  not  well 
versed  in  problems  of  audition,  especially 
occupational  noise  induced  hearing  loes 
JNIHLI.  If  phjrsicians  are  to  be  included  in 
the  list  of  acceptable  supervisors,  they  should 
be  limited  to  "qualified  occupational 
physicians,"  or  perhaps  "qualifled 
occupaUonal  physicians  with  audiological 
experience.'* 

Other  commenters  recognized  that 
technicians  need  specific  training,  but 
disagreed  as  to  whether  formal 
certification  was  necessary.  Many 
commenters  specifically  stated  that 
MSHA  should  require  CAOHC 
certification  as  the  minimum  acceptable 
criteria  for  training  of  audiometric 
technicians. 

Many  commenters  specifically 
recommended  or  implied  that  MSHA 
treat  technicians  who  operate 
microprocessor  audiometers  the  same  as 
technicians  who  operate  other  types  of 
audiometers.  One  stated  that: 


The  use  of  a  micruf^rocetisor  audiometer 
does  not  guarantee  a  valid,  reliable 
audiogram,  nor  does  it  obviate  the  need  for 
the  technician  to  be  fiamiliar  with  the 
important  interpersonal  and  procedural 
details  of  administering  an  audiogram  and 
providing  fee<lback  to  the  employees. 

Other  commenters,  however,  stated 
that  persons  who  operate 
microprocessors  do  not  need  to  be 
certified,  but  it  was  unclear  whether 
they  thought  that  training  and 
demonstration  of  competency  would  be 
necessary  for  such  technicians.  Finally 
one  commenter  wanted  "maximum 
flexibility  in  audiometric  testing." 

One  commenter  on  this  issue  stated 
that: 

* '  •  •  We  do  not  believe  that  there  are 
other  qualified  medical  (lersonnel  (other  than 
an  audiologist  or  pbysiciani  who  understand 
the  principles  of  interpreting  an  audiogram 
appropriately. 

The  U.S.  Army  (1991),  Air  Force 
(1991),  and  Navy  (1994)  regulations 
require  that  a  physician,  audiologist  or 
technician  conduct  the  audiometric 
tests.  The  audiometric  technician  must 
be  CAOHC  certified  or  certified  through 
military  medical  training  and  be  under 
the  supervision  of  a  physician  or 
audiologist. 

MSHA  believes  that  it  is  unnecessary 
to  specify  that  physicians  be  "licensed" 
or  "qualified."  All  states  require 
physicians  to  be  licensed.  MSHA  is 
concerned,  however,  that  licensing  does 
not  imply  qualification  to  conduct 
audiometric  testing,  evaluate 
audiograms,  and  supervise  technicians 
in  these  areas.  The  Agency  expects 
physicians  to  exercise  professional 
judgement  when  evaluating  their  own 
qualifications  to  conduct  audiometric 
testing.  In  addition,  the  medical 
profession  enforces  a  high  degree  of 
accountability  and  ethical  standards. 
Nevertheless,  further  comment  is 
requested  on  this  issue. 

MSHA  believes  that  certification  or 
licensing  of  audiologists  is  essential  to 
an  efliective  HCP.  Properly  trained  and 
certified  audiologists  would  be  qualified 
to  conduct  audiometric  testing,  evaluate 
audiograms,  and  supervise  technicians. 
Unlike  physicians,  MSHA  believes  that 
certification  or  licensing  presupposes 
that  the  audiologist  would  be  qualified 
to  conduct  audiometric  testing. 

With  respect  to  qualified  technicians, 
MSHA  considered  the  comments  on  this 
topic  filed  in  response  to  the  ANPRM 
and  concluded  that  qualified 
technicians  need  to  be  certified  by 
CAOHC  or  by  an  organization  offering 
equivalent  training.  CAOHC  or 
equivalent  certification  would  assure 
that  the  technicians  are  qualified.  While 
MSHA  recognizes  that  the  OSHA 


standard  allows  physicians  discretion  to 
judge  the  qualifications  of  technicians, 
MSHA  believes  requiring  certification  is 
not  restrictive  and  best  ensures  quality 
control.  MSHA  would  also  require 
CAOHC  or  equivalent  certification  for 
technicians  who  operate  microprocessor 
audiometers.  The  Agency  concludes 
that  requiring  CAOHC  or  equivalent 
certification  would  not  be  overly 
burdensome  on  the  mining  industry. 

NIOSH  commented  on  OSHA's 
proposed  rule,  and  again  on  MSHA's 
ANPRM,  that  there  may  not  be  enough 
CAOHC  courses  offered  in  a  given  year, 
or  in  a  wide  enough  geographical  area, 
to  require  that  all  technicians  be 
CAOHC  certified.  OSHA's  preamble  (46 
FR  4128)  in  1981  indicated  that,  at  that 
time,  there  were  about  6,700  CAOHC 
certified  technicians  and  700  course 
directors.  Since  1981,  however,  the 
number  of  CAOHC  course  directors  has 
decreased  to  about  400,  but  the  number 
of  certified  technicians  has  increased  to 
about  14,000.  Although  this  number  of 
certified  technicians  may  be  sufficient 
to  conduct  the  required  audiograms  in 
the  mining  industry,  MSHA  believes 
that  promulgation  of  this  rule  will  result 
in  even  more  individuals  seeking 
certification.  In  addition  to  CAOHC 
certification  for  audiometric 
technicians,  MSHA  would  also  accept 
training  by  any  other  recognized 
organization  offering  equivalent 
certification.  MSHA  requests 
information  on  any  other  nationally 
recognized  program  for  the  certification 
of  persons  to  conduct  audiometric  tests. 

MSHA  also  considered  the 
"qualifications  of  personnel" 
requirements  from  U.S.  Armed  Forces 
codes  and  international  standards.  The 
consensus  was  that  the  technician 
needed  to  be  trained  in  conducting 
audiometric  testing. 

Although  the  proposal  would  not 
require  that  the  audiologist  or  physician 
be  present  when  the  technician 
conducts  the  audiometric  test,  MSHA 
would  require  that  they  directly 
supervise  the  technician  to  ensure  strict 
adherence  to  testing  procedures  and 
measurement  parameters. 

Baseline  Audiogram 

Section  62.140(b)  of  MSHA's  proposal 
would  require  that,  within  six  months  of 
a  miner's  enrollment  in  an  HCP,  the 
miner  shall  be  offered  a  valid  baseline 
audiogram  of  the  miner's  hearing  acuity 
against  which  subsequent  annual 
audiograms  can  be  compared.  This 
would  include  miners  with  temporary 
layoffs,  such  as  those  miners  employed 
at  seasonal  operations.  However,  the 
proposal  would  allow  up  to  12  months 
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to  obtain  a  baseline  audiogram  when  a 
mobile  test  van  is  used. 

Under  existing  standards  for  coal 
mines,  MSHA  does  not  specifically 
address  a  time  frame  for  offering  a 
baseline  audiogram  for  those  miners 
under  a  hearing  conservation  plan. 
MSHA  has  no  requirements  for  baseline 
audiograms  in  its  current  metal  and 
nonmetal  noise  regulation.  This 
proposal  is  consistent  with  OSHA's 
noise  regulation. 

The  proposal  would  allow  mine 
operators  to  use  existing  audiograms  as 
the  baseline,  provided  that  they  meet 
the  testing  requirements  of  this  part. 
OSHA  also  accepts  existing  audiograms 
as  a  baseline  because,  in  most  cases, 
accepting  old  baseline  audiograms  is 
more  protective  for  the  employee. 
OSHA  reasoned  that: 

*  *  *  old  baselines  will  allow  the  true 
extent  of  the  hearing  loss  over  the  years  to 
be  evaluated.  Obtaining  a  new  baseline 
audiogram  after  many  years  of  noise 
exposure  might  be  less  protective  since  the 
new  audiogram  might  show  higher 
thresholds  and  the  true  extent  of  future  losses 
would  appear  smaller  than  when  compared 
with  the  original  baseline. 

AH  commenters,  addressing  the  issue 
of  audiograms  recognized  the  need  to 
establish  a  baseline.  The  commenters 
varied,  however,  on  the  time  needed  to 
establish  this  baseline,  i.e.,  from  30  days 
up  to  one  year  from  the  first  exposure 
to  noise.  c5ne  stated  that"*  *  *  the 
first  annual  or  periodic  audiogram 
should  be  allowed  to  be  considered  as 
the  baseline  or  pre-employment 
audiogram."  Most  of  the  commenters, 
who  specified  a  time  frame  for 
completing  the  baseline  audiogram, 
agreed  with  OSHA's  position  of 
allowing  up  to  six  months.  Only  one 
comment  was  received,  on  the  1-year 
time  allowed,  for  audiometric  testing 
with  mobile  test  vans.  This  commenter 
was  concerned  that  miners  might  be 
exposed  to  noise,  in  the  interim  period, 
until  the  test  van  was  available  and 
recommended  "that  the  employees 
utilize  hearing  protection  from  the  time 
they  are  enrolled  in  an  HCP." 

NIOSH  (1995)  reconunended  that  the 
baseline  audiogram  be  conducted 
within  30  days  of  enrollment  in  an  HCP, 
even  if  a  mobile  test  van  is  used.  NKDSH 
believes  it  is  unacceptable  to  wait  up  to 
six  months  for  a  baseline  audiogram, 
because  exposure  to  high  sound  levels 
for  a  relatively  short  period  of  time  can 
adversely  affect  the  hearing  acuity  of 
susceptible  individuals. 

MSHA  has  also  taken  into 
consideration  requirements  of  the  U.S. 
Armed  Forces  and  the  international 
community  with  respect  to  baseline 
audiograms.  Many  in  the  international 


community  and  the  U.S.  armed  services 
agree  that  the  baseline  audiogram  is  of 
primaiy  importance. 

MSHA  has  determined  that  the 
baseline  audiogram  is  essential,  because 
it  is  the  reference  against  which 
subsequent  audiograms  are  to  be 
compared.  The  comparison  will  be  used 
to  determine  the  extent  of  hearing  loss. 
If  the  baseline  audiometric  test  is  not 
conducted  properly,  it  will  not  reflect 
the  miner's  true  hearing  thresholds  and 
any  changes  between  baseline  and 
subsequent  tests  may  be  masked. 
Further,  existing  audiograms  may  be 
used  as  the  baseline,  if  they  meet  the 
testing  requirements  of  this  part.  The 
use  of  pre-existing  audiograms  would  be 
more  protective  for  the  affected  miner 
and  less  burdensome  on  the  mine 
operator. 

Because  of  the  baseline  audiogram's 
importance,  it  is  critical  to  (^tain  one 
before  exposure  to  hazardous  noise.  If 
this  is  not  possible,  then  the  baseline  is 
to  be  obtained  as  soon  as  is  reasonably 
possible.  Due  to  remote  location^  and 
intermittent  operations  of  many  mines, 
MSHA  determined  that  allowing  six 
months  (or  12  months  if  a  mobile  test 
van  is  used)  for  obtaining  the  baseline 
audiogram  was  reasonable.  The  12 
month  period  would  allow  mine 
operators  to  schedule  many  baseline 
and  annual  audiograms  simultaneously, 
and  thus,  substantially  reduce  the  cost 
when  mobile  test  vans  are  used. 

It  should  be  noted  that  the  provisions 
of  §62.120  of  MSHA 's  proposal  would 
require  mine  operators  to^ensure  that  all 
miners  enrolled  in  a  hearing 
conservation  program  be  provided 
hearing  protectors  until  they  receive  a 
baseline  audiogram;  and  require  the 
operator  to  ensure  the  protection  is  used 
if  the  need  to  wait  for  a  mobile  test  van 
delays  the  initial  audiogram  past  6 
months. 

MSHA  solicits  additional  comments 
on  the  appropriate  time  frame  for 
obtaining  audiograms,  especially  in 
remote  mining  areas. 

14-hour  Quiet  Period 

Section  62.140(b)(2)  of  the  proposal 
would  require  that  the  mine  operator 
ensure  that  the  affected  miner  is  not 
exposed  to  workplace  noise  for  at  least 
a  14-hour  period  immediately  prior  to 
receiving  the  baseline  audiogram. 

MSHA  has  no  existing  requirement  in 
this  area.  The  proposal  is  similar  to 
OSHA's  noise  standard  except  that,  as 
discussed  below,  OSHA  permits  the  use 
of  hearing  protectors  in  lieu  of  removal 
from  workplace  noise. 

The  14-hour  quiet  period  is  intended 
to  provide  a  miner's  hearing  with 
sufficient  rest  to  allow  recovery  from 


any  temporary  threshold  shift  (TTS) 
caused  by  pre-test  noise  exposure.  If  the 
baseline  audiogram  is  skewed  by  TTS, 
subsequent  comparisons  to  annual 
audiograms  would  not  provide  accurate 
indications  of  the  extent  of  damage 
incurred  during  the  time  span  between 
the  baseline  and  subsequent  tests. 

There  were  numerous  comments 
concerning  the  time  frame  for  a  quiet 
period.  Of  these,  most  suggested  that  the 
14  hours  mandated  in  OSHA's  noise 
standard  was  sufficient  to  minimize  any 
TTS.  Others  recommended  different 
time  frames  for  the  quiet  period.  One 
stated  that"*  *  *  there  are  sufficient 
human  data  in  the  literature  to  establish 
that  a  14-hour  quiet  period  is  too  short." 
Several  commented  that: 

A  suitable  quiet  period  of  24  hours  prior 
to  the  performance  of  audiometric  testing 
would  be  preferred.  However,  a  16-hour  quiet 
period  would  often  meet  the  needs  of  most 
operations,  hping  the  amount  of  time 
normally  l)etween  the  end  of  one  days  work 
and  starting  time  for  the  next. 

One  thought  that  eight  hours  was 
enough.  Another  conunented  that  a 
quiet  period  should  be  allowed  but  not 
required  for  the  initial  test.  Further,  this 
commenter  stated  that  24  hours  should 
be  required  for  confirmation  testing. 

Fooor  and  Oleinick  (1986)  in  thetr 
paper  on  workers'  compensation 
reported  that  one  researcher  found  full 
recovery  from  "physiological  fatigue"  in 
16  hours,  with  recovery  ftt>m 
"pathological  fatigue"  taking  longer. 
This  researcher  reported  that  the  initial 
recovery  seems  to  be  a  logarithmic 
function  of  time  and  the  longer  recovery 
period  is  a  linear  function.  Most 
researchers,  however,  report  complete 
recovery  from  TTS  taking  no  longer  than 
16  hours  provided  the  TTS  did  not 
exceed  40  dB.  On  the  other  hand,  some 
states  require  that  a  worker  be  away 
from  noise  exposure  for  six  months 
before  evaluating  hearing  loss  for 
workers'  compensation  purposes. 

MSHA  concludes,  after  reviewing  the 
scientific  literature  and  the  standards  of 
various  jurisdictions,  that  the  length  of 
time  required  to  obtain  full  recovery 
fi«m  TTS  depends  upon  the  magnitude 
of  the  sound  pressure  level,  the  length 
of  exposure,  the  frequencies  affected, 
the  person's  age,  and  the  person's 
susceptibility  to  hearing  damage. 
Because  the  mine  operator  has  no 
control  over  the  non-occupational  noise 
exposure  of  a  miner,  MSHA  decided 
against  limiting  non-occupational  noise 
to  a  specified  sound  level  during  the 
quiet  period;  however,  as  noted  below, 
MSHA  is  requiring  that  the  mine 
operator  notify  employees  of  the  need  to 
avoid  high  levels  of  noise  during  the  14- 
hour  period  preceding  the  test,  which  it 
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hopes  will  limit  non-occupational  noise 
exposure.  With  the  exception  of  the  EEC 
(15  minute  quiet  period),  the  consensus 
of  the  international  community  and  the 
U.S.  armed  services  is  that  there  should 
be  a  quiet  period  of  at  least  14  hours. 
MSHA  decided  that  a  14-hour  quiet 
period  would  be  the  most  appropriate 
alternative  and  is  consistent  with 
OSHA's  requirements,  comments  to  the 
ANPRM,  and  its  review  of  available 
literature.  A  quiet  period  longer  than  14 
hours  could  place  an  undue  burden  on 
mine  operators  as  the  miner  may  have 
to  stay  away  from  work  to  comply  with 
the  quiet  period  if  the  miner  works  a 
slightly  extended  shift;  many  work 
shifts  exceed  8  hours  especially  when  a 
lunch  period  is  taken  into  account. 

Use  of  Hearing  Protectors  for  14-hour 
Quiet  Periods 

Section  62.140(b)(2)  of  the  proposed 
standard  would  also  prohibit  the  use  of 
hearing  protectors  as  a  substitute  for  the 
14-hour  quiet  period.  As  noted 
previously,  OSHA  currently  does  allow 
hearing  protectors  to  be  used  during  the 
required  14-hour  quiet  period. 

when  it  first  promulgated  its  Hearing 
Conservation  Amendment  in  1981, 
OSHA  did  not  permit  the  substitution  of 
hearing  protectors  for  the  14-hour  quiet 
period.  This  decision  generated  much 
discussion  among  commenters  believing 
that  it  was  unnecessarily  restrictive. 
Even  professional  audiologists  strongly 
disagreed  on  this  issue.  One  commenter 
suggested  that  if  the  hearing  protector 
reduced  the  level  of  sound  energy 
reaching  the  ear  to  80  dBA  or  less,  this 
would  effectively  reduce  the  amount  of 
baseline  contamination  to  less  than  the 
usual  amount  of  audiometric 
measurement  error.  Commenters  also 
dted  problems  such  as  additional 
overtime  wages,  disruptions  of  work 
schedules,  and  non-occupational  noise 
exposure. 

In  1983,  OSHA  revised  its  Hearing 
Conservation  Amendment  to  allow  the 
use  of  hearing  protectors  as  an 
alternative  for  the  14-hour  quiet  period 
prior  to  the  baseline  audiogram.  OSHA 
concurred  with  the  large  number  of 
commenters  who  testified  that  the  use  of 
hearing  protectors  may  provide 
sufficient  attenuation  to  prevent  noise- 
induced  TTS  firom  contaminating 
baseline  audiograms. 

MSHA  received  many  comments 
addressing  this  issue.  Several  of  these 
stated  that  hearing  protectors  should  not 
be  substituted  for  the  quiet  period.  Their 
general  consensus  can  be  summarized 
by  one  commenter  who  stated  that: 

*  *  *  the  use  of  HPDs  cannot  be  relied 
upon  to  reduce  the  noise  in  all  cases  to  a 
level  suitable  to  be  considered  quiet  for  the 


purpoae  of  establishing  baseline  audiograms, 
especially  if  individual  variations  in 
susceptibility  to  noise  induced  hearing  loss 
are  considered. 

Other  commenters  believed  that  the  use 
of  hearing  protectors  should  be  allowed 
because  they  prevent  TTS.  One  such 
commenter  wanted  a  qualification 
stating  that: 

•  *   'in  many  instances  it  may  simply 
not  be  practical  or  possible  to  test  everyone 
for  their  baselines  as  they  come  to  the 
workshift.  and  thus  reliance  on  HPDs  for  the 
14-hr.  noise-free  period  is  required.  Thus 
MSHA  should  allow  use  of  HPDs  in  lieu  of 
the  14  hrs.,  but  with  the  following 
stipulation: 

*  *  *  no  more  than  five  days  prior  to  the 
test,  1)  the  employees  whose  hearing  is  to  be 
evaluated  receive  refresher  training  in  the  use 
of  their  protectors,  and  2)  the  condition  of  the 
hearina  protectorfs)  the  employee  is  to  wear 
is  checked  and  found  satisfactory.  Any 
employee  whose  TWA  exceeds  100  dBA 
shall  be  required  to  wear  an  earplug  together 
with  an  earmuff  •   *   • 

Some  researchers,  Shaw  (1985)  and 
Suter  (1983),  contend  that  sound  levels 
must  be  below  72  dBA  to  be  considered 
"effective  quiet"  Schwetz  et  al.  (1980) 
found  that  a  sound  level  below  85  dBA 
is  needed  for  recovery  of  TTS. 
Individuals  with  TTS  recovered  their 
normal  hearing  quicker  when  exposed 
to  75  dBA  sound  level  rather  than  85 
dBA.  The  NIOSH  Criteria  Document 
(1972)  recommends  a  sound  pressure 
level  of  65  dB  as  "effective  quiet"  based 
on  work  by  Schmidek  et  al  (1972). 
Hodge  and  Price  (1978)  concluded  that 
the  level  would  have  to  fall  below  60 
dBA  to  be  efliedfive  quiet  and  not 
contribute  to  the  development  of  a  TTS. 

MSHA's  proposal  differs  from 
OSHA's  standard,  in  that  it  would  not 
allow  hearing  protectors  to  be 
substituted  for  the  14-hour  quiet  period 
prior  to  the  baseline  audiogram. 
Although  MSHA  recognizes  that  its 
decision  may  pose  some  scheduling 
problems  for  mine  operators,  it  should 
be  emphasized  that  the  quiet  period  is  ■ 
required  only  for  the  baseline 
audiogram.  Mine  operators,  however, 
may  choose  to  employ  it  for  the  annual 
audirarams. 

MSHA  has  determined  that  the 
problems  associated  with  the  use  of 
individual  hearing  protectors  are  too 
great  to  guarantee  an  accurate  baseline 
measurement.  Data  indicate  that  in 
order  to  provide  effiective  quiet,  the 
sound  levels  encountered  during  the 
quiet  period  would  need  to  be  below  80 
dBA.  MSHA  is  particularly  concerned 
with  the  ability  of  heering  protectors  to 
attenuate  noise  to  such  low  levels  in 
order  to  prevent  contamination  of  the 
baseline.  Even  at  80  dBA,  some 
researchers  concluded  that  this  level 


may  be  inadequate  for  the  most 
susceptible  individuals.  Moreover,  the    • 
typical  sound  levels  in  mining  are 
higher  than  those  experienced  in 
general  industry;  therefore,  hearing 
protectors  would  need  to  attenuate  the 
noise  to  a  greater  degree.  Although 
MSHA  contends  that  hearing  protectors 
can  provide  some  protection  to  miners 
whose  exposures  do  not  exceed  the  PEL, 
MSHA  has  concluded  that  engineering 
and  administrative  controls  provide 
much  more  effective  protection. 
MSHA's  concerns  with  the  ability  of 
hearing  protectors  to  provide  adequate 
attenuation  are  addressed  in  connection 
with  the  requirements  of  proposed 
§  62.120(b),  under  the  heading  of 
Hearing  protector  effectiveness. 

Notification  to  Avoid  High  Sound 
Levels 

Section  62.140(b)(3)  of  the  proposal 
would  require  mine  operators  to  notify 
miners  to  avoid  high  levels  of  non- 
occupational noise  during  the  14-hour 
period  before  taking  the  baseline 
audiogram.  This  requirement  is  the 
same  as  OSHA's  noise  standard. 

In  the  1983  preamble  to  its  Hearing 
Conservation  Amendment  (48  FR  9757), 
OSHA  emphasizes  that,  even  if  workers 
received  this  information  in  training 
classes,  such  notification  would  aid 
memory  and,  thus,  provide  additional 
support  to  the  goal  of  obtaining  a  valid 
baseline  audiogram.  OSHA  concludes 
its  discussion  of  this  issue  as  follows: 

Although  employers  are  not  responsible  for 
employee  noise  exposures  sustained  away 
from  the  workplace,  the  likelihood  of  non- 
occupational noise  exposure  contaminating 
the  baseline  audiggram  can  be  substantially 
reduced  by  counseling  workers  of  the  need 
to  avoid  such  exposures  in  the  period  before 
their  baseline  test.  Therefore,  this 
requirement  is  necessary  and  appropriate  for 
the  implementation  of  a  successful  hearing 
conservatioa  program. 

Only  a  few  commenters  offered  an 
opinion  on  this  specific  issue  in 
response  to  MSHA's  ANPRM.  These 
commenters  agreed  that  workers  need  to 
be  advised  to  avoid  non-occupational 
noise  exposure  prior  to  taking  the 
baseline  audiogram. 

MSHA  believes  that  it  is  appropriate 
for  operators  to  notify  miners  of  the 
importance  of  avoiding  high  noise  areas 
in  order  to  obtain  valid  baseline 
audiograms.  The  proposed  requirement 
is  consistent  with  OSHA's  noise 
standard  and  the  limited  commenter 
responses. 

Annual  Audiogram 

Section  62.140(c)  of  MSHA's  proposal 
requires  that,  after  establishing  a 
baseline,  the  miner  to  be  offered  a  new 
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audiogram  once  every  12  months  as 
long  as  the  miner  remains  in  the  HCP. 

Existing  MSHA  standards  require  coal 
mine  operators  to  suhmit  a  hearing 
conservation  plan,  which  includes 
conducting  periodic  audiograms,  for 
each  miner  exposed  to  noise  Jn  excess 
of  the  PEL.  Because  the  use  of  hearing 
protectors  is  considered  to  provide 
compliance  with  the  PEL  in  this 
industry,  few  receive  audiograms. 
Moreover,  there  are  no  standards 
requiring  audiograms  for  metal  and 
nonmetal  workers. 

OSHA  requires,  after  the  baseline 
audiogram  has  been  obtained,  an  annual 
audiogram  for  each  employee  exposed 
at  or  above  its  action  level  to  identify 
changes  in  hearing  acuity,  so  that  the 
use  of  hearing  protectors  can  be 
prescribed  or  other  follow-up  measures 
initiated  before  hearing  loss  progresses. 
Hie  preamble  to  OSHA's  hearing 
conservation  amendment  (46  FR  4143) 
states: 

OSHA  has  chosen  to  retain  the  annual 
audiometric  test  requirement  because  of  the 
potential  seriousness  of  the  hearing  damage 
that  can  occur  within  a  2-year  period.  For 
employees  exposed  to  high  levels  of  noise,  a 
2-year  period  between  audiograms  might 
allow  too  much  hearing  loss  to  occur  before 
identifying  the  loss  and  taking  remedial 
steps. 

In  response  to  its  ANPRM,  MSHA 
received  numerous  comments  that 
speciflcally  addressed  periodic 
audiograms.  Many  of  these  supported 
annual  testing  and  a  few  recommended 
a  difierent  time  period.  These  latter 
commenters  suggested  the  following 
alternative  time  periods:  once  or  twice 
a  year,  depending  on  the  intensity  of  the 
exposure;  every  other  year;  and  based 
upon  need. 

MSHA  concludes  that  the 
determination  of  an  STS  in  the  one-year 
period  between  required  audiograms  is 
meaningful  for  detecting  the  type  of 
problems  for  which  HCP  enrollment  is 
the  purpose.  Detection  of  an  STS 
triggers  several  important  actions  under 
the  proposal.  Retraining  of  the  miner 
would  be  required.  If  the  miner  is 
enrolled  in  the  HCP  as  a  result  of  noise 
exposure  above  the  action  level,  but  the 
miner's  noise  exposure  is  below  the 
PEL,  detection  of  an  STS  would  require 
the  provision  of  a  hearing  protector — 
which  a  miner  at  that  exposure  level 
would  otherwise  not  be  required  to 
utilize.  If  the  miner  was  already  using 
a  hearing  protector,  it  would  have  to  be 
replaced.  Detection  of  an  STS  would 
also  require  reevaluation  of  the 
engineering  and  administrative  controls 
being  used.  Waiting  two  years  or  more 
between  periodic  audiograms  could 
allow  excessive  hearing  damage  to 


miners.  MSHA  also  recognizes  that 
some  miners  may  be  more  susceptible  to 
hearing  damage  from  noise  exposure, 
and  a  few  may  be  exposed  to  high  sound 
levels,  such  that  annual  audiometric 
testing  may  not  be  frequent  enough  to 
prevent  an  STS. 

In  light  of  the  comments  to  MSHA's 
ANPRM,  the  Agency's  review  of  the 
literature  and  pertinent  governmental 
regulations,  and  OSHA's  existing 
requirements,  MSHA  has  tentatively 
concluded  that  annual  audiometric 
testing  is  both  necessary  and 
appropriate.  Annual  audiometric  testing 
is  an  integral  part  of  a  comprehensive 
HCP. 

Supplemental  Baseline 

Section  62.140(d)  of  MSHA's  proposal 
would  require  the  mine  operator  to 
establish  a  "supplemental  audiogram" 
when:  (1)  the  ^S  revealed  by  the 
annual  audiogram  is  persistent,  or  (2) 
the  hearing  threshold  shown  in  the 
annual  audiogram  indicates  significant 
improvement  over  the  baseline 
audiogram. 

These  proposed  requirements  are 
similar  to  those  in  OSHA's  noise 
standard  except  for  the  terminology. 

In  response  to  its  ANPRM,  MSHA 
received  numerous  comments  on 
circumstances  in  which  it  was  not 
appropriate  to  use  the  original  baseline 
audiogram.  Many  commenters  were  in 
favor  of  revising  the  baseline  if  an  STS 
was  persistent.  One  stressed  the  need 
for  clear  guidelines  for  baseline  revision 
to  avoid  the  use  of  a  variety  of  creative 
methods  which  could  result  in  difiisrent 
STS  totals.  Other  conunenters  were  in 
favor  of  revising  the  baseline  if  the 
annual  audiogram  showed  an 
improvement  in  hearing.  Another 
recommended  revising  the  baseline  only 
if  the  improvement  was  consistent  for  at 
least  two  or  three  consecutive  tests.  A 
final  commenter  wanted  the  baseline 
revised  only  if  there  was  a  testing  error. 

MSHA  believes,  after  reviewing  these 
comments  and  standards  of  the  U.S. 
Armed  Forces,  that  revising  the  baseline 
after  an  STS  has  been  identified  would 
prevent  this  same  STS  from  being 
identified  repeatedly.  The  annual 
audiogram  (Hi  which  the  STS  it 
identified  would  then  become  the 
"supplemental  baseline  audiogram." 
This  supplemental  baseline  would  be 
used  for  comparison  with  future  annual 
audiograms  to  identify  a  second  STS. 
The  "baseline  audiogram"  would 
continue  to  be  used  to  quantify  the  total 
hearing  loss  in  determining  whether  the 
loss  constitutes  a  "reportable  hearing 
loss".  To  avoid  confusion  in  the  mining 
industry,  MSHA  is  proposing  the  term 
"supplemental  baseline"  rather  than  the 


term  "revised  baseline"  used  under 
OSHA.  Since  all  audiograms  are  to  be 
retained  as  part  of  the  audiometric  test 
record  (see  §  62.150(c)), 
supplementation  of  the  baseline 
audiogram  would  not  permit  the 
destruction  of  the  original  baseline 
audiogram. 

MSHA  would  also  require 
supplementation  of  the  baseline  if  the 
annual  audiogram  shows  significant 
improvement  in  hearing  level  because 
this  would  more  closely  resemble  the 
miner's  actual  hearing  acuity  prior  to 
being  exposed  to  occupational  noise.  In 
this  case,  supplementation  of  the 
baseline  would  be  more  protective 
because  it  would  allow  more  accurate 
evaluation  of  the  true  extent  of  future 
hearing  loss.  Therefore,  when  a  baseline 
is  revised  due  to  an  improvement  of 
hearing  acuity,  this  supplemental 
baseline  would  be  considered  as  the 
original  baseline  for  determining  when 
an  STS  occurs  and  for  quantifying  the 
total  hearing  loss  for  reportablility 
under  part  50.  The  latter  is  reflected  in 
the  definition  of  reportable  hearing  loss. 

Section  62.150    Audiometric  Test 
Procedures 

MSHA  proposes  not  to  include 
specific  procedural  requirements  for 
conducting  audiometric  tests, 
calibrating  audiometers,  and  qualifying 
audiometric  test  rooms.  Instead,  MSHA 
proposes  a  performance-oriented 
requirement  that  audiometric  testing  be 
conducted  in  accordance  with 
scientifically  validated  procedures. 
MSHA  would  specify  the  test 
fi«quencies,  but  would  allow  the 
physician  or  the  audiologist  to  use 
professional  judgment  in  choosing  the 
appropriate  testing  procedure(s)  and 
require  certification  of  the  scientific 
validity  of  the  procedures. 

While  this  approach  may  require 
somewhat  more  in  the  way  of 
paperwork  requirements,  MSHA 
believes  this  is  far  preferable  to  the 
alternative  of  a  detailed  specification 
standard,  which  could  stifle  technology 
and  impede  improvements  in 
methodology. 

The  proposal  would  also  specify  what 
records  must  be  maintained,  and  for 
how  long,  at  the  mine  site.  The 
proposed  items  included  in  the 
audiometric  test  record — name,  job 
classification,  audiograms  and 
certifications  as  to  the  procedures  used 
to  take  them,  any  exposure 
determinations,  and  the  results  of  any 
follow-up  examinations — would 
provide  information  essential  for 
evaluating  a  miner's  audiogram,  among 
other  purposes. 
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The  records  are  to  be  retained  for  at 
least  six  months  beyond  the  duration  of 
the  miner's  employment.  The  six  month 
retention  period  at  the  mine  site  would 
assure  that  the  audiometric  test  records 
of  miners  who  have  short  periods  of 
unemployment  are  not  destroyed  and 
are  available  for  use  by  the  mine 
operator  to  conduct  further  evaluations 
upon  the  miner's  return.  In  practice, 
MSHA  believes  that  many  mine 
operators  will  keep  miner's  audiograms 
long  after  the  miner's  employment 
ceases,  for  use  if  the  miner  should  file 
a  subsequent  workers'  compensation 
claim  for  hearing  loss. 

Currently  MSHA's  metal  and 
nonmetal  noise  standards  do  not 
contain  audiometric  testing  provisions. 
While  Coal's  noise  standard  requires 
audiometric -testing,  it  does  not  specify 
how  it  is  to  be  conducted.  MSHA's 
proposal  differs  from  OSHA's  noise 
standard  which  contains  detailed 
procedures  in  29  CFR  §  1910.95(h)  and 
the  associated  Appendices  C,  D,  and  E. 

Several  commenters  generally 
supported  MSHA's  adoption  of 
audiometric  testing  requirements  that 
are  the  same  as  OSHA's.  A  number  of 
coram«iters  made  specific 
recommendations  regarding  various 
aspects  of  conducting  audiograms 
including  audiometric  test  instruments, 
calibration  procedures,  and  audiometric 
test  rooms.  Since  MSHA  has  decided 
not  to  specify  audiometric  test 
requirements  in  the  proposed  rule,  a 
discussion  of  the  comments  on  specific 
procedures  is  not  included  (except  in 
the  section  which  follows,  Test 
procedures). 

ANSI  has  several  standards  which 
impact  the  audiometric  test  procedure. 
ANSI  S3. 21-1978  "Methods  for  Manual 
Pure-Tone  Threshold  Audiometry" 
provides  detailed  procedures  for 
conducting  audiometric  tests.  ANSI 
S3. 1-1991  "Criteria  for  Maximum 
Ambient  Noise  Levels  for  Audiometric 
Test  Rooms"  provides  a  criteria  for  the 
maximum  background  sound  pressure 
levels  neccessary  in  order  to  obtain  a 
valid  audiogram.  ANSI  S3.6-1996 
"Specifications  for  Audiommeters" 
provides  design  criteria  for  various 
classes  of  audiometers. 

After  reviewing  comments,  the 
scientiflc  literature  and  several 
governmental  standards,  MSHA  chose 
not  to  include  detailed,  highly  technical 
procedures  and  criteria  for  conducting 
audiometric  testing  in  the  proposal. 
Instead  MSHA  chose  a  performance- 
oriented  approach  by  proposing  to 
require  that  audiometric  testing 
procedures  be  governed  by  scientifically 
validated  methods.  Because  the  person 
responsible  for  conducting  the  tests  is  a 


physician,  audiologist,  or  qualified 
technician,  he/she  should  be  familiar 
with  scientifically  validated  procedures. 
MSHA  would  allow  the  physician  or  the 
audiologist  to  use  professional 
judgement  in  choosing  the  appropriate 
testing  procedure(s). 

Moreover,  audiometer  manufacturers 
provide  recommendations  on 
audiometer  use  and  calibration  (both 
laboratory  and  field).  Because  the 
manufacturers  are  aware  of  the 
intricacies  of  their  instruments,  they 
would  be  the  most  qualified  to  issue 
recommendations  on  the  use  and 
calibration  of  their  audiometers.  By 
following  manufacturer's 
recommendations  accurate  audiometric 
testing  is  assured  without  MSHA 
mandating  detailed  calibration 
specifications. 

By  not  specifying  a  single  test 
procedure,  MSHA  would  permit  the  use 
of  any  scientifically  validated 
procedure.  If  a  new,  possibly  more 
accurate  procedure  would  be  validated, 
the  medical  professional  could  readily 
adopt  its  use.  If,  however,  current 
procedures  were  adopted  in  the  rule,  an 
amendment  would  be  needed  to  permit 
the  use  of  any  new  procedure. 

Even  though  MSHA  found  no  single 
comprehensive  criteria  for  audiometric 
testing,  save  OSHA's,  there  are  criteria 
which  deal  with  various  aspects  of 
testing.  For  example,  ANSI  has 
standards  on  background  sound 
pressure  levels  for  audiometric  testing, 
methods  for  pure  tone  audiometry,  and 
for  specifications  for  audiometers. 
MSHA  expects  that  most  audiograms 
would  be  conducted  using  OSHA's 
requirements,  since  many  physicians 
and  audiologists  are  familiar  with  those 
regulations.  Further,  many  texts  and 
CAOHC  training  courses  discuss 
OSHA's  audiometric  testing  procedures 
and  criteria.  Although  MSHA  has  not 
proposed  detailed  specifications  in  its 
standard,  the  Agency  contemplates' 
publication  of  nonmandatory  guidelines 
describing  what  it  believes  to  be  the 
latest  scientific  procedures  for 
conducting  audiometric  tests. 

MSHA,  realizing  that  performance- 
oriented  standards  for  audiometric 
testing  may  be  controversial,  solicits 
comments  on  this  approach,  and 
continues  to  solicit  conncments  on  the 
audiometric  test  procedures, 
permissible  background  sound  pressure 
levels,  and  calibration  requiremwits  for 
audiometera. 

Test  Frequencies 

The  proposal  would  require  that 
audiometric  tests  be  pure  tone,  air 
conduction,  hearing  threshold 
examinations,  with  test  frequencies  at 


500. 1000,  2000,  3000,  4000.  and  6000 
Hz.  The  proposal  also  specifies  that 
these  examinations  be  taken  separately 
for  each  ear  at  the  given  test  frequencies. 
In  response  to  MSHA's  ANPRM.  no 
commenters  specifically  addressed 
audiometric  test  frequencies.  Several, 
however,  generally  supported  MSHA's 
adoption  of  audiometric  testing 
requirements  that  are  the  same  as 
OSHA's.  MSHA's  proposal  would  be 
consistent  with  OSHA's  requirements 
with  respect  to  testing  frequencies,  as 
well  as  consistent  with  the  NIOSH 
criteria  document  (1972). 

Although  none  of  the  commenters 
directly  addressed  audiometric  test 
procedures,  several  stated  that  MSHA 
should  adopt  or  follow  the  OSHA 
Hearing  Conservation  Amendment. 

As  noted  in  part  II  of  this  preamble, 
noise-induced  hearing  loss  is  a 
permanent  sensorineural  condition  that 
cannot  be  improved  medically.  It  is 
characterized  by  a  declining  sensitivity 
to  high  frequency  sounds.  This  loss 
usually  appears  first  and  is  most  severe 
at  the  4000  Hz  fi^uency.  The  "4000  Hz 
notch"  in  the  audiogram  is  typical  of 
NIHL.  Continued  exposure  causes  the 
loss  to  include  other  audiometric  test 
frequencies,  with  500  Hz  being  the  least 
affected.  While  500,  1000,  and  6000  Hz 
are  not  included  in  the  definition  of 
STS,  MSHA.  like  OSHA,  believes  that 
these  test  fi«quencies  contribute  to  a 
more  complete  audiometric  profile  and 
are  helpful  in  assessing  the  validity  of 
the  audiogram  as  a  whole.  Furthermore, 
the  inclusion  of  500  and  1000  Hz  makes 
it  easier  for  an  audiologist  or  physician 
to  differentiate  conductive  hearing  loss 
from  NIHL,  and  the  inclusion  of  6000 
Hz  would  better  differentiate  between 
presbycusis  and  NIHL. 

Certification 

Section  62.150(b)  of  MSHA's  proposal 
would  require  that  mine  operators 
obtain  a  certification,  from  whomever 
conducts  audiometric  tests  under  this 
part,  that  such  tests  were  conducted 
according  to  a  scientifically  validated 
procedure. 

OSHA's  current  noise  standard  does 
not  require  such  certification.  OSHA  has 
specific  audiological  test  procedures, 
allowable  backgitiund  sound  pressure 
levels  in  audiometric  test  rooms,  and 
audiometer  calibration  requirements. 
MSHA's  metal  and  nonmetal  noise 
standards  do  not  contain  audiometric 
testing  provisions.  While  Coal's  noise 
standard  requires  audiometric  testing,  it 
does  not  specify  how  it  is  to  be 
conducted. 

MSHA  did  not  address  this  issue  of 
certification  in  its  ANPRM  and, 
therefore,  no  comments  were  received. 
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MSHA's  proposal  would  relieve  the 
mine  operator  from  specifying  the 
audiological  test  procedure  and  criteria. 
The  mine  operator  would  rely  on  the 
professional  judgement  of  the  physician 
or  audiologist  to  select  the  appropriate 
tests  and  criteria.  Certification  would 
not  be  accepted  from  a  qualiHed 
technician;  pursuant  to  the  proposed 
provisions  in  §62.140,  qualified 
technicians  are  to  perform  their  work 
under  the  supervision  of  a  physician  or 
audiologist.  MSHA  believes  that  it  is 
necessary  for  the  physician  or 
audiologist  to  certify  that  the 
audiological  tests  were  conducted  in 
accordance  with  a  scientiHcally 
validated  procedure.  In  most  cases,  the 
mine  operator  does  not  have  sufficient 
medical  knowledge  to  determine  if  the 
tests  were  properly  conducted  and  must 
rely  on  the  judgement  of  a  physician  or 
audiologist.  The  certification  will  stand 
as  evidence  that  the  audiological  tests 
were  conducted  in  accordance  with  the 
requirements  for  a  scientifically 
validated  procedure. 

Audiomethc  Test  Recordkeeping  and 
Retention 

Section  62.150(c)  of  MSHA's  proposal 
would  require  that  mine  operators 
maintain  a  record  of  each  required 
audiometric  test.  This  record  would 
contain — 

(1)  the  name  and  job  classification  of 
the  miner  tested 

(2)  a  copy  of  the  miner's  audiogram(s) 
(original  baseline,  annual,  and 
supplemental  baseline); 

(3)  certification(s)  that  the  tests  were 
conducted  using  scientifically  validated 
procedures; 

(4)  any  exposure  determination  for  the 
miner;  and 

(5)  the  results  of  any  follow-up 
examination(s). 

This  information  would  not  have  to 
be  written  on  the  actual  audiogram  as 
long  as  it  was  kept  with  the  audiogram. 
The  audiometric  test  records  would  be 
required  to  be  maintained  at  the  mine 
site  for  the  duration  of  the  affiected 
miner's  employment  plus  at  least  six 
months. 

Although  not  defined  in  this  proposal, 
by  the  term  "duration  of  employment" 
MSPIA  means  the  period  of  time 
between  the  date  of  a  miner's  initial 
hiring  and  the  date  on  which  the  miner 
is  released,  quits,  retires,  or  dies.  There 
must  be  a  lapse  of  at  least  six  months 
beyond  formal  termination  of 
employment  before  a  mine  operator 
could  destroy  the  audiometric  test 
records.  Moreover,  it  is  MSHA's  intent 
that  a  layoff,  strike,  lockout,  furlough, 
period  of  leave  (both  paid  and  unpaid), 
or  other  temporary  break  in  service 


would  not  be  considered  as  a  formal 
termination  of  employment,  even  if  it 
exceeds  six  months. 

MSHA's  existing  standards  have  no 
requirements  in  this  area.  OSHA's  noise 
standard  requires  that  employers 
maintain  a  record  of  th^  audiometric 
test  results  and  maintain  these  records 
for  the  duration  of  employment. 

Since  the  publication  of  the  noise 
standard,  OSHA  promulgated  29  CFR 
1910.20  Access  to  employee  medical 
records.  This  standard  applies  to  all 
medical  records  required  to  be  kept 
pursuant  to  OSHA  standards — noise 
records  are  treated  in  the  same  way  as 
carcinogen  records.  Under  1910.20, 
OSHA  requires  that  medical  records  for 
each  employee  be  maintained  for  at 
least  the  duration  of  employment  plus 
(30)  years,  with  the  exception  of 
employees  who  have  worked  for  less 
than  (1)  year  for  the  employer.  The 
medical  records  for  these  employees 
need  not  be  retained  beyond  the  term  of 
employment  if  they  are  provided  to  the 
employee  upon  termination.  Further 
this  standard  requires  that  exposure 
records  be  maintained  for  at  least  30 
years. 

Additionally,  OSHA's  noise  standard 
requires  that  the  audiometric  test  record 
include — 

(1)  name  and  job  classification  of  the 
employees; 

(2)  date  of  the  audiogram; 

(3)  examiner's  name; 

(4)  date  of  the  last  acoustic  <» 
exhaustive  calibration  of  the 
audiometer;  and 

(5)  employee's  most  recent  noise 
exposure  assessment. 

Additionally,  employers  are  required 
to  maintain  an  accurate  record  of 
background  sound  pressure  levels  in 
audiometric  test  rooms.  OSHA's  noise 
standard  has  no  requirement  to 
maintain  these  records  at  the  employer's 
work  site. 

MSHA  received  a  number  of 
comments  specifically  addressing  time 
firames  for  maintaining  audiometric  test 
records.  One  comments:'  recommended 
that  they  be  maintained  for  30  years. 
Two  commenters  recommended  that 
such  records  be  retained  for  the 
duration  of  the  miner's  employment 
plus  30  years.  Most  of  the  commenters 
on  this  issue  recommended  that  MSHA 
require  that  audiometric  test  results  be 
kept  for  the  duration  of  employment. 

MSHA  also  reviewed  the  audiometric 
test  recordkeeping  and  retention 
requirements  from  the  U.S.  Armed 
Forces  and  various  other  countries. 
Generally,  the  audiometric  test  record  is 
to  be  maintained  for  at  least  the 
duration  of  employment. 


MSHA  (x>nsidered  allowing  mine 
operators  to  keep  the  audiometric  test 
record  at  a  location  other  than  the  mine 
site.  The  Agency  concluded,  however, 
that  this  alternative  was  impracticxil 
because  it  could  delay  MSHA's  aa»ss  to 
such  records.  Furthermore,  it  would  be 
burdensome  for  mine  operators  to  copy, 
and  mail  the  records  or  send  a  fox  of 
these  records  to  the  Agency. 

MSHA  believes  that  this  record 
should  be  retained  for  at  least  six 
months  beyond  the  duration  of  the 
miner's  employment.  The  risk  of  harm 
stops  with  the  cessation  of  employment; 
keeping  the  records  an  additional  6 
months  would  assure  that  a  miner's 
audiometric  test  records  are  not 
destroyed  and  are  available  for  use  by 
the  mine  operator  to  conduct  further 
evaluations  should  a  miner  return  , 
within  that  time  period,  bi  practice. 
MSHA  believes  that  many  mine 
operators  will  keep  miner's  audiograms 
long  after  the  miner's  employment 
ceases,  for  use  if  the  miner  should  file 
a  subsequent  workers'  compensation 
claim  for  hearing  loss.  In  some  states, 
the  worker  has  many  years  following 
eniployment  to  file  such  a  claim. 

The  proposed  items  included  in  the 
audiometric  test  record  would  provide 
essential  information  to  MSHA  and  to 
the  health  professional  for  evaluating  a 
miner's  audiogram.  The  information  is 
also  necessary  for  identifying  the 
audiograms,  evaluating  whether  the 
audiometric  tests  have  been  conducted 
properly,  and  for  determining  whether 
the  results  are  valid.  Further,  the 
information  is  critical  for  the  evaluator 
in  determining  whether  an  identified 
hearing  loss  was  not  work  related  or 
aggravated  by  occupational  noise 
exposure. 

Section  62.160    Evaluation  of 
Audiograms 

MSHA's  proposal  would  require  that 
the  mine  operator  inform  the  person 
evaluating  the  audiogram  of  the 
requirements  of  this  part  and  provide 
them  with  copies  of  the  miner's 
audiometric  test  records.  The  mine 
operator  would  be  responsible  for 
having  a  physician,  audiologist.  or 
qualified  technician  determine  if  an 
audiogram  is  valid  and  if  a  standard 
threshold  shift  (STS)  or  reportable 
hearing  loss  has  occurred — in  which 
case  certain  actions  are  required 
pursuant  to  §62.180  and  §62.190.  Time 
frames  and  privacy  protection  are  part 
of  the  proposal,  as  is  a  re<fUirement  for 
a  prompt  retest  if  an  audiogram  is 
invalid. 

STS  is  defined  in  this  proposal,  as  in 
OSHA's  standard,  as  a  change  in  a 
worker's  hearing  acuity  for  the  worse. 
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relative  to  that  worker's  baseline 
audiogram,  of  an  average  of  10  dB  or 
more  at  2000.  3000,  and  4000  Hz  in 
either  ear.  If  the  STS  is  determined  to 
be  permanent,  a  supplemental  baseline 
is  established  pursuant  to  §62.140  and 
this  becomes  the  baseline  for 
determining  any  future  STS.  This 
deHnition  is  sufficiently  restrictive  to 
locate  meaningful  shifts  in  hearing,  yet 
not  so  stringent  as  to  aeate  unnecessary 
follow-up  procedures;  the  averaging  of 
hearing  levels  at  adjacent  frequencies 
will  reduce  the  effect  of  testing  errors  at 
single  frequencies. 

Tne  proposal  would  permit  but  not 
require  mine  operators  to  adjust 
audiometric  test  results  by  applying  a 
correction  for  presbycusis  before 
determining  whether  an  STS  or 
reportable  hearing  loss  has  occurred, 
and  it  includes  tables  for  this  purpose. 
Presbycusis  is  the  progressive  loss  of 
hearing  acuity  associated  with  the  aging 
process.  The  proposed  adjustment  for 
presbycusis  is  optional;  however,  if  a 
mine  operator  uses  this  approach,  it 
must  be  applied  uniformly  to  both  the 
baseline  and  annual  audiograms  in 
accordance  with  the  procedures  and 
values  listed  in  the  proposed  standard. 
Although  this  is  the  position  taken  in 
the  proposal,  MSHA  notes  that  the  latest 
NIOSH  advice  on  this  topic  has  advised 
against  the  use  of  presbycusis  correction 
factors.  Moreover,  the  Agency  is 
concerned  about  locking-in  specific 
presbycusis  adjustment  tables.  MSHA, 
therefore,  requests  additional  comments 
on  whether  to  use  presbycusis 
corrections  for  audiograms  and.  if  so, 
how  to  provide  for  such  adjustment  in 
a  regulatory  context. 

MSHA's  existing  noise  standards  do 
not  address  the  evaluation  of 
audiograms.  MSHA's  proposed 
requirements  would  be  similar  to  those 
in  OSHA's  noise  standard;  the  few 
differences  are  noted  below. 

Information  Provided  to  Reviewer 

SecUon  62.160(a)(1)  of  MSHA's 
proposal  would  require  that  the  mine 
operator  inform  the  person  evaluating 
the  audiogram  of  the  requirements  of 
this  part  and  provide  the  evaluator  with 
copies  of  the  miner's  audiometric  test 
records.  OSHA  requires  employers  to 
provide  the  persons  evaluating 
audiograms  with  a  copy  of  the 
requirements  of  its  standard,  copies  of 
the  employee's  baseline  and  most  recent 
audiometric  test  records,  background 
sound  pressure  levels  in  the 
audiometric  test  room,  and  a  record  of 
audiometer  calibration. 

In  its  ANPRM.  MSHA  did  not  address 
what  information  the  mine  operator 
should  provide  to  the  person  evaluating 


audiograms.  The  commenters,  therefore, 
did  not  address  this  issue  specifically. 
In  discussing  related  topics,  some 
commenters  recommended  that  MSHA 
adopt  OSHA's  requirements  on  this 
issue. 

Recently,  research  has  implicated 
ex[>osure  to  chemicals  as  aggravating 
hearing  loss.  Fetcher  (1995),  Morata 
(1989. 1993.  1995).  MSHA  requests 
comments  as  to  how  to  address  various 
aspects  of  this  possible  relationship.  For 
example,  could  exposure  to  chemicals 
cause  an  invalid  audiogram?  What 
information  should  reviewers  have 
about  chemical  exposure?  Any  research 
results  on  this  topic  would  be  welcome. 

MSHA  believes  that  providing  certain 
information  is  necessary  for  physicians 
and  audiologists  to  evaluate  the 
accuracy  and  validity  of  miners' 
audiograms.  For  example,  the  evaluator 
would  need  to  know  the  procedure  for 
determining  an  STS,  the  criteria  for 
retest  or  medical  follow-up.  presbycusis 
correction  procedures,  and 
recordkeeping  requirements. 

Review  of  audiogram.  Under 
§  62.160(a)(2)  of  this  proposal,  the  mine 
operator  would  be  responsible  for 
having  a  physician,  audiologist,  or 
qualified  technician  determine  if  an 
audiogram  is  valid  and  if  an  STS  or 
reportable  hearing  loss  has  occurred. 
MSHA's  proposal  is  consistent  with  the 
present  OSHA  noise  standard. 

Of  the  many  commenters  on  this 
s(>ecific  issue,  most  believed  that 
professional  review  was  necessary.  One 
of  these  said  that  "MSHA  should 
require  an  audiologist  or  physician  to 
evaluate  audiograms  that  show  standard 
threshold  shifts  [STS]  or  other  unusual 
changes". 

A  tew  commenters  felt  that 
professional  review  was  unnecessary. 
These  commenters  indicated  that  the 
person  conducting  the  audiogram  could 
inform  the  employee  of  the  results,  and 
explain  the  significance  of  these  results, 
so  that  the  employee  could  make  any 
decisions  regarding  further  testing  or 
evaluation. 

The  U.S.  Armed  Services  and  the 
international  community  vary  on  the 
medical  expertise  required  to  review 
audiograms. 

MSHA  believes  that  audiograms  need 
to  be  reviewed  for  validity;  as  noted 
below,  if  audiograms  are  not  valid,  the 
proposal  would  require  a  retest. 
Examples  of  questionable  audiograms 
are  audiograms  that  show;  large 
unilateral  differences  in  hearing 
thresholds  between  the  two  ears; 
unusual  frequency  patterns  that  are  not 
typical  of  NDiL;  thresholds  that  are  not 
repeatable;  or  an  unusually  large 
hearing  loss  over  a  yearly  period.  MSHA 


maintains  that  the  review  of  audiograms 
is  an  integral  part  of  an  audiometric 
testing  program. 

Qualifications  for  Audiogram  Reviewers 

Under  §  62.160(a)(2)  of  this  proposal, 
a  mine  operator  would  be  required  to 
have  a  physician,  audiologist  or  a 
quaHfied  technician  who  would  be 
under  the  supervision  of  a  physician  or 
audiologist  evaluate  audiograms  to 
determine  their  validity  and  whether  an 
STS  or  reportable  hearing  loss  has 
occurred.  The  qualifications  of  these 
individuals  to  conduct  this  evaluation 
are  discussed  under  §62.140 
Qualifications  of  personnel  along  with 
the  comments  received  on  this  issue. 

Standard  Threshold  Shift  (STS) 

This  proposal  would  require  the 
evaluator  to  determine  whether  a  miner 
has  incurred  an  STS  in  his/her  hearing. 
STS  is  defined  in  this  proposal  as  a 
change  in  a  worker's  hearing  threshold 
relative  to  that  worker's  baseline 
audiogram  of  an  average  of  10  dB  or 
more  at  2000,  3000.  and  4000  Hz  in 
either  ear.  This  requires  that  hearing 
loss  be  calculated  by  subtracting  the 
current  hearing  levels  from  those  on  the 
baseline  audiogram  at  2000,  3000,  and 
4000  Hz;  when  the  hearing  losses  at 
each  frequency  are  averaged  (added  up 
and  divided  by  three);  if  the  average  loss 
in  either  ear  has  reached  10  dB,  it 
constitutes  an  STS.  If  the  STS  is 
determined  to  be  permanent,  a 
supplemental  baseline  is  established 
pursuant  to  §62.140  and  this  becomes 
the  baseline  for  determining  any  future 
STS.  The  definitions  of  "baseUne 
audiogram",  "supplemental  baseline 
audiogram",  and  "standard  threshold 
shift"  are  discussed  in  detail  in 
connection  with  proposed  §62.110. 

OSHA  defines  an  STS  in  essentially 
the  same  way,  requiring  that  employees' 
annual  audiograms  be  compared  to  their 
baseline  audiogram  to  determine  if  the 
annual  audiogram  is  valid  and  if  an  STS 
has  developed. 

Of  the  numerous  comments 
addressing  the  issue  of  STS  in  response 
to  MSHA's  ANPRM,  many  endor^ 
OSHA's  definition  of  STS.  One 
commenter  stated  that: 

The  Standard  Threshold  Shift  (STS) 
concept  is  the  basic  foundation  of  a  hearing 
conservation  program  and  is  the  best 
indicator  of  early  noise-induced  hearing  loss 
INIHLI.  It  enables  those  conducting  the 
audiometric  examinations  to  have  the  needed 
"red  flag"  to  indicate  when  additional  testing 
or  evaluation  is  needed.  It  also  enables  the 
effectiveness  of  the  employer's  hearing 
conservation  program  to  be  evaluated  and 
monitored.  The  criteria  must  be  sensitive 
enough  to  identify  meaningful  changes  in 
hearing  but  must  not  be  so  sensitive  as  to 
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pick  up  spurious  shifts  or  "false-positives." 
*  *  *  Identifying  a  standard  threshold  shift 
therefore  means  that  the  shift  value  must  be 
outside  the  range  of  audiometric  error  (±  5 
dB)  and  serious  enough  to  warrant  prompt 
attention.*  *  *  The  averaging  of  shifts  over 
adjacent  frequencies  minimizes  normal  test 
error,  and  random  errors  will  tend  to  cancel 
each  other  out.  *  *  * 

In  considering  the  frequencies  to  be  used, 
it  is  noted  that  4000  Hz  is  generally 
considered  to  be  affected  by  noise  the  earliest 
and  most  severely.  The  2000  and  3000  Hz 
frequencies  are  very  important  in 
understanding  speech  and  should  also  be 
included  in  the  deflnition  of  STS. 

For  the  almve-mentioned  reasons,  as  well 
as  simplifying  the  process  in  focilities  which 
have  operations  under  both  MSHA  and 
OSHA  jurisdiction,  we  recommend  MSHA 
adopt  an  average  shift  of  10  dB  or  more  at 
2000,  3000,  and  4000  Hz,  relative  to  the 
liaseline  audiogram.  *   *  * 

Of  those  commenters  who  did  not 
endorse  OSHA's  STS  criteria,  one  stated 
that  OSHA's  STS  definition  was  "*  *  * 
not  stringent  enough  and  the  worker 
hearing  loss  has  progressed  too  for  with 
this  shift  to  be  a  reliable  preventive 
measure."  Another  stated — 

*  *  *  the  suggested  criteria  (OSHA's  STS 
definition)  provides  no  benefit  but  additional 
testing,  specialist  costs,  reporting, 
administrative  costs,  and  potential  MSHA 
punitive  fines.  •   •  * 

The  STS  concept  is  misguided.  A    '  '    ' 
significant  percentage  *   *   *  of  people  will 
have  changes  take  place  in  their  hearing 
which  would  qualify  as  an  STS  without  any 
exposure  to  occupatioAal  noise. 

Royster  (1992)  proposes  a  definition 
of  STS  that  is  different  from  OSHA's.  In 
her  definition,  15  dB  of  hearing  loss 
(relative  to  the  baseline)  must  occur  at 
any  audiometric  test  fi«quency  from  500 
to  6000  Hz  on  two  sequential 
audiograms,  before  the  STS  is 
established.  The  15  dB  of  hearing  loss 
which  occurs  on  two  sequential 
audiograms  identifies  the  largest 
number  of  true  positives  (permanent 
threshold  shifts)  and  the  least  number  of 
false  positives  (temporary  threshold 
shifts  mistakenly  identified  as 
permanent  threshold  shifts). 

NIOSH  (1995)  recommends  that  the 
criteria  for  an  STS  be  a  15  dB  decrease 
in  hearing  acuity  at  any  one  of  the 
audiometric  test  fi^uencies  from  500  to 
6000  Hz  on  two  sequential  audiograms. 
The  shift  in  hearing  acuity  must  be  in 
the  same  ear.  The  second  audiogram 
would  be  administered  as  soon  as 
reasonable.  NIOSH  believes  this  criteria 
is  sufficiently  stringent  to  detect 
beginning  hearing  loss,  yet  won't 
include  workers  whose  hearing  acuity  is 
simply  showing  normal  variability.  If 
the  15  dB  change  is  found,  an 
immediate  retest  should  be  conducted 
and  followed  by  a  confirmation  test 


within  30  days.  The  confirmation  test 
should  be  preceded  by  14  hours  of 
quiet. 

This  draft  criteria  for  STS  differs  from 
the  criteria  recommended  by  NIOSH  in 
their  1972  criteria  document.  NIOSH's 
previous  criteria  defined  STS  as  a 
change  of  10  dB  or  more  at  500, 1000, 
2000  or  3000  Hz;  or  15  dB  or  more  at 
4000  or  6000  Hz. 

There  are  some  instances  where  large 
shifts  in  hearing  level  occur  at  higher 
test  frequencies  (4000  and  6000  Hz) 
with  little  or  no  change  in  hearing  level 
at  the  middle  frequencies.  While  large 
shifts  are  uncommon,  they  may  occur  in 
noise-sensitive  individuals,  especially 
in  the  early  stages  of  NIHL.  Correctly 
identifying  significant  threshold  shifts  is 
particularly  important  for  workers  who 
have  already  begun  to  lose  their  hearing. 
The  proposed  definition  of  STS  would 
identify  individuals  suffering  shifts  as 
large  as  30  dB  at  4000  Hz  with  no  shifts 
at  the  lower  frequencies  (30  plus  0  plus 
0  divided  by  3  equals  10,  an  STS).  This 
permits  the  early  identification  of 
individuals  at  risk,  so  that  corrective 
measures  could  be  taken. 

MSHA's  proposed  definition  of  STS  is 
sufficiently  restrictive  to  locate 
meaningful  shifts  in  hearing,  yet  not  so 
stringent  as  to  create  unnecessary 
follow-up  procedures.  The  averaging  of 
hearing  levels  at  adjacent  frequencies 
will  reduce  the  effect  of  testing  errors  at 
single  frequencies.  The  occurrence  of  an 
STS  is  serious  enough  to  warrant 
prompt  attention  because  it  may  be  a 
precursor  to  material  impairment  of 
hearing.  It  is  imp>ortant  to  note  that 
MSHA  does  not  equate  STS  with 
material  impairment  caused  by  NIHL. 

MSHA  believes,  after  considering  the 
relevant  factors  and  reviewing  current 
U.S.  military  and  international 
standards,  that  the  proposed  definition 
of  STS  is  the  most  appropriate  and 
consistent  with  the  purposes  of  its 
hearing  conservation  standard.  The 
proposed  definition  of  STS — 

(1)  is  adequately  supported  in  OSHA's 
record  for  its  Hearing  Conservation 
Amendment: 

(2)  is  the  criteria  recommended  or 
accepted  by  most  commenters  to 
MSHA's  ANPRM; 

(3)  results  in  a  high  degree  of  accuracy 
in  identifying  workers  for  follow-up; 

(4)  concentrates  on  those  frequencies 
that  are  the  earliest  or  the  most  severely 
affected  by  noise;  and 

(5)  is  a  recognized  and  relatively 
simple  approach. 

Because  NIOSH  revised  its 
recommendation  for  the  criteria  of  an 
STS,  MSHA  requests  comments  on 
NIOSH's  new  criteria.  Furthermore,  any 
data  on  the  advisability  of  using  either 


the  MSHA  proposed  criteria  of  STS  or 
NIOSH's  criteria  of  STS  would  be 
welcomed. 

Reportable  Hearing  Loss 

The  proposal  would  require  the 
evaluator  to  determine  if  diere  has  been 
a  "reportable  hearing  loss".  See  the 
discussion  of  "Reporting  noise-induced 
hearing  loss  (NIHL)"  under  §62.190 
Notification  of  results. 

Instruction  to  Medical  Professional 

Section  62.160(a)(3)  of  the  proposal 
would  Inquire  the  mine  operator  to 
instruct  the  physician  or  audiologist  not 
to  reveal  to  the  mine  operator  any 
specific  findings  or  diagnoses  unrelated 
to  the  miner's  exposure  to  noise  or  the 
wearing  of  hearing  protectors  without 
the  written  consent  of  the  miner. 
Currently,  neither  MSHA  nor  OSHA 
have  such  a  provision  in  their  noise 
standards;  OSHA  does  have  such 
provisions  in  air  quality  standards  like 
benzene  and  lead. 

The  topic  of  instructions  to  medical 
professionals  was  not  raised  in  the 
ANPRM.  Therefore,  no  comments  on 
this  issue  were  received. 

MSHA  beUeves  that  this  requirement 
is  necessary  to  safeguard  the  privacy  of 
individuals.  The  mine  operator  does  not 
need  to  be  informed  of  medical 
conditions  unrelated  to  occupational 
noise  exposure.  MSHA's  rationale  is 
that  if  the  mine  operator  had 
confidential  medical  information,  the 
mine  operator  could  use  it  to  justify  an 
adverse  action  against  the  miner. 

30-Day  Requirement 

According  to  §  62.160(a)(4)  of  MSHA's 
proposal,  the  mine  operator  would  have 
30  days  to  obtain  the  audiometric 
results  and  the  interpretation  of  the 
resuhs  from  the  person  evaluating  the 
audiogram.  OSHA  does  not  specify  a 
time  period  for  evaluating  audiograms. 

MSHA's  ANI^iM  did  not  address  the 
issue  of  time  framb  for  evaluating 
audiograms.  A  few  commenters, 
however,  expressed  concern  with  the 
length  of  time  that  some  service 
providers  take  to  report  results  to  the 
employer.  One  stated  that: 

Service  providers  have  taken  undue 
advantage  of  a  perceived  'grace  period'  in  the 
OSHA  Hearing  Conservation  Amendment  to 
inform  employees  of  a  shift  in  hearing.  *  *  * 
the  lag  time  may  total  six  to  eight  weeks.  This 
is  a  disservice  to  the  employee,  and  is 
certainly  preventable. 

Notification  of  STS,  including  the  optional 
retest  of  STS-affected  employees,  should  be 
completed  within  a  30-day  period  following 
testing.  OSHA's  time  limit  of  21  days 
following  notification  to  the  employer  creates 
a  loophole  which  makes  the  employee  wait 
all  too  long  for  feedback  regarding  STS. 
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The  other  commenter  stated  tl^at: 

In  reality,  from  the  time  the  hearing  test  is 
sent  to  an  audiologist  or  physician  to  review, 
it  is  reviewed,  recommendations  made,  it  is 
returned  to  the  plant  personnel  and  the  plant 
has  21  days  to  notify  the  employee,  the  total 
process  often  stretches  into  a  4S-60  day  time 
hame. 

MSHA  believes  that  a  30-day  limit  to 
evaluate  audiograms  is  reasonable  and 
necessary  to  prevent  undue  delays  in 
the  evaluation  of  the  audiogram  and 
notification  to  the  miner  of  the  results. 
Under  proposed  §62.190,  a  miner 
would  have  to  be  notified  within  10 
working  days  of  audiogram  results 
obtained  by  the  mine  operator,  as 
discussed  in  connection  with  that 
section;  accordingly,  the  net  result  of 
these  provisions  is  a  maximum  delay  of 
approximately  44  days  from  the  date  of 
audiometric  testing  to  the  notiBcation  of 
the  miner.  If  a  ret  est  was  conducted, 
which,  as  discussed  below  must  be  done 
within  30  days  of  receiving  a 
determination  that  the  original  test  was 
invalid,  this  delay  in  notification  could 
be  as  long  as  104  days.  If  the  miner's 
employment  ceases  during  this  delay 
period,  the  mine  operator  would  be 
required  to  provide  the  miner  with  a 
copy  of  the  audiometric  test  records  as 
required  by  §  62.200(c),  including  the 
results  of  all  testing,  as  soon  as  the 
record  is  complete.  MSHA  welcomes 
comments  on  this  issue. 

Audiometric  Retest 

Section  62.160(b)(1)  of  the  proposal 
would  require  a  mine  operator  to 
conduct  a  retest,  if  the  audiogram  was 
judged  to  be  invalid,  within  30  calendar 
days  of  receiving  this  information — 
provided,  however,  that  the  30-day  time 
frame  is  stayed  until  any  medical 
pathology  resulting  in  the  invalid 
audiogram  has  improved  to  the  point 
that  a  valid  audiogram  may  be  obtained. 
In  addition,  §  62.160(b)(2)  of  the 
proposal  would  allow  a  mine  operator 
to  cA)tain  one  retest  within  30  days  after 
an  STS  or  reportable  hearing  loss  is 
found,  and  to  substitute  the  retest 
audiogram  for  the  annual  audiogram. 
The  latter  retest  is  not  mandatory. 

OSHA  also  permits  a  retest  within  30 
days  to  confirm  an  STS,  but  does  not 
specifically  require  a  retest  if  the 
audiogram  is  judged  to  be  invalid. 

Many  commenters  supported  OSHA's 
retest  provision  as  written,  while  others 
supported  it  with  qualifications.  One 
commenter  believeid  that  a  60-day 
period  was  appropriate.  Another 
believed  that  a  30-day  limitation  to  both 
retest  and  notify  was  appropriate 
because: 

Service  providers  have  taken  undue 
advantage  of  a  perceived  grace  period  in  the 


OSHA  Hearing  Conservation  Amendment  to 
inform  employees  of  a  shift  in  hearing.  By  the 
time  audiometric  tests  are  administered, 
entered  into  a  computer,  returned  to  an 
employer,  and  then  Anally  returned  to  the 
employee,  the  lag  time  may  total  six  to  eight 
weeks.  This  is  a  disservice  to  the  empfoyee. 
and  is  certainly  preventable. 

Other  commenters  stated  different 
views.  One  commenter  stated  that: 

*  *  *  most  programs  involve  the  use  of 
testing  vans  that  cannot  easily  make  a  return 
trip  in  30  days  because  of  scheduling  limits. 
It  would  also  be  extremely  expensive  to  make 
a  return  trip  to  confirm  a  single  STS.  If  an 
employee  is  found  to  have  a  significant 
hearing  loss,  he  should  be  required  to  wear 
hearing  protectors  in  all  noise  environments 
of  85  dBA  or  greater.  If  the  next  scheduled 
audiogram  also  shows  the  hearing  loss,  then 
the  loss  should  be  considered  confirmed. 

Another  commenter  stated  that: 

*  *  *  an  employee  with  a  change  in 
hearing  could  be  immediately  counseled, 
refitted  (i.e..  hearing  protectors),  educated, 
notified  and  return  to  his  )ob.  This  would  be 
more  cost-effiective  than  bringing  him  back 
prior  to  the  shift  to  get  a  hearing  test  showing 
there  is  no  STS. 

MSHA  believes,  after  considering 
comments  and  reviewing  U.S.  armed 
forces  and  international  standards,  that 
the  retest  provisions  are  necessary  to 
assure  that  valid  audiograms  are 
provided  in  a  timely  fashion.  The  retest 
should  be  conducted  within  a 
reasonable  time,  and  30  days  is  believed 
to  be  adequate,  with  the  caveat  that  this 
time  frame  does  not  begin  to  run  until 
any  medical  pathology  causing  a 
validity  problem  has  improved  to  the 
point  that  a  valid  audiogram  can  be 
obtained.  MSHA  recognizes  that  in  such 
cases  it  will  not  be  possible  to  wait  for 
a  mobile  van;  but  MSHA  believes  that 
in  the  limited  number  of  cases  where  a 
retest.  is  required,  it  is  appropriate  and 
necessary  to  send  the  miner  to  the 
nearest  available  facility  for  such  a  test. 

The  provision  to  obtain  an  optional 
retest  if  an  STS  is  detected  is  desirable. 
This  would  permit  the  mine  operator  to 
substantiate  that  an  STS  had  occurred, 
thus  confirming  permanent  hearing  loss. 
By  detecting  only  permanent  hearing 
loss,  the  mine  operator  would  have 
better  information  on  which  to  base 
administrative,  technical,  and  financial 
decisions  relative  to  retraining  the 
miner,  permitting  the  miner  to  select  a 
different  or  additional  hearing  protector, 
and  reviewing  the  effectiveness  of  the 
noise  controls. 

Use  of  Age  Ck)rrection  (Presbycusis 
Factors) 

Section  62.160(c)  of  the  proposal 
would  permit  mine  operators  to  adjust 
audiometric  test  results  by  applying  a 


correction  for  presbycusis  before 
determining  whether  an  STS  or 
refmrtable  hearing  loss  has  occurred. 
Presbycusis  is  the  progressive  loss  of 
hearing  acuity  associated  with  the  aging 
process.  This  adjustment  for  presbycusis 
is  optional;  however,  if  it  is  used,  it 
must  be  applied  uniformly  to  both  the 
baseline  and  annual  audiograms  in 
accordance  with  the  procedures  and 
values  listed  in  §  62.160(c)  (1)  through 
(4). 

OSHA's  noise  standard  also  permits 
the  use  of  presbycusis  correction  factors. 
MSHA's  proposal  would  be  essentially 
the  same  as  OSHA's  Appendix  F: 
Calculations  and  Application  of  Age 
Correctiohs  to  Audiograms.  Both 
MSHA's  proposal  and  OSHA's 
Appendix  F  adopt  the  procedures  and 
age  correction  tables  used  by  NIOSH  in 
its  criteria  document  (1972). 

Commenters  to  OSHA's  Hearing 
Conservation  Amendment  (48  FR  9763) 
suggested  that  the  use  of  such 
presbycusis  factors  also  would  account 
for  those  cases  of  NIHL  that  arise  from 
causes  other  than  occupational  noise 
exposure.  In  the  preamble  to  its  Hearing 
Conservation  Amendment  (48  FR  9763). 
OSHA  states  that: 

*  *   *  these  correction  fiactors  will  aid  in 
distinguishing  between  occupationally 
induced  and  age-induced  hearing  loss.  This 
is  particularly  important  because  the  pattern 
of  hearing  loss  due  to  aging  closely  resembles 
that  of  noise-induced  hearing  loss  (NIHL]. 

•  •   *  Therefore,  although  *   *   •  the  use  of 
a  correction  factor  may  complicate 
calculation  procedures  and  cause  some 
errors,  *  *  *  professional  supervision  of  the 
hearing  conservation  program  will  ensure 
that  audiometric  technicians  understand  how 
to  use  the  age  correction  chart  *  *  * 

Most  commenters  who  addressed  this 
issue  in  MSHA's  ANPRM,  contend  that 
the  use  of  presbycusis  correction  fadRkrs 
is  appropriate.  Many  of  these 
commenters  supported  MSHA's  use  of 
the  same  criteria  as  in  OSHA's 
Appendix  F.  Other  commenters 
recommended  age  corrections  difierent 
than  those  used  by  OSHA.  One 
commenter  suggested  that  MSHA  use 
the  ISO  1999.2  (1989)  standard.  Another 
one  suggested  that,  because  the  NIOSH 
criteria  is  almost  20  years  old,  "The 
criteria  used  should  be  the  most  recent 
and  (accepted]  data." 

Several  commenters  believed  that 
applying  presbycusis  factors  would 
reduce  unnecessary  recordkeeping  and 
follow-up  procedures.  One  stated  that: 

Many  audiometric  computer  programs 
used  for  processing  data  have  this  correction 
calculation  built  in  the  software.  To  change 
to  some  other  criteria  or  to  remove  this  foctor 
will  result  in  the  modification  of  numerous 
systems  and  a  need  to  switch  back  and  forth. 
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depending  on  whether  the  operator  is  QSHA 
or  MSHA  regulated.  •%■-'    •■    - 

Another  of  these  suggested  that  NfiHA 
require  the  use  of  such  correction 
factors,  rather  than  allow  their  use  to  be 
optional,  because  such  optional  use 
could  resuh  in  discrepancies  in  results 
among  audiometric  testing  services. 

A  few  commenters  suggested  that  it 
would  be  better  not  to  adjust 
audiometric  test  results  for  presbycusis. 
They  maintained  that  the  place  to  claim 
credit  for  presbycusis  is  in  determining 
woii^ers'  compensation  and  not  in  the 
institution  of  an  HCP.  These 
commenters  believed  that  not  everyone 
who  ages  loses  their  hearing  to  the  same 
degree,  and  that  the  use  of  presbycusis 
corrections  might  mask  changes  for 
older  adults  who  have  previously  had 
good  hearing. 

Finally,  one  commenter  < 

recommended  that  MSHA  seek  medical 
advice  from  national  sources  to 
determine  what  the  medical  community 
recognizes  as  changes  occurring  firom 
aging. 

In  contrast  to  NIOSH's  presentation  of 
one  set  of  presbycusis  data,  the  ISO 
E)ocument  ISO  1999:1990(E)  (1990) 
gives  a  dual  set  of  values  for  the  non- 
industrial  noise  exposed  population. 
These  data  are  offered  in  two  tables. 
One  table  represents  a  highly  screened, 
otologically  normal  population,  i.e., 
persons  in  a  normal  state  of  health,  firee 
from  all  signs  and  symptoms  of  ear 
disease  and  obstructing  wax -in  the  ear 
canals,  and  having  no  history  of  undue 
exposure  to  noise.  The  second  table 
represents  an  unscreened  population 
from  an  industrialized  country.  The  ISO 
states  that  the  choice  of  using  the 
screened  or  unscreened  data  base 
depends  on  what  question  is  to  be 
answered.  It  states: 

For  example,  if  the  amount  of 
compensation  that  could  be  due  to  a 
population  of  noise-exposed  workers  is  to  be 
estimated,  and  otological  irregularities  and 
non-occupational  noise  exposure  are  not 
considered  in  compensation  cases, 
unscreened  populations  will  form  the  more 
appropriate  data  bases. 

The  ISO  further  states,  however,  that  its 
standard  *'*  *  *  is  based  on  statistical 
data  and  therefore  shall  not  be  used  to 
predict  or  assess  the  hearing  impairment 
or  hearing  handicap  of  individual 
persons."  Hie  ISO  data  would  be  more 
difficult  to  use  than  NIOSH  data 
because  its  interpretation  would  require 
a  higher  level  of  statistical  and 
mathematical  expertise. 

NIOSH  (1995)  now  recommends  that 
audiograms  not  be  corrected  for 
presbycusis.  NIOSH  believes  that  it  is 
inappropriate  to  apply  presbycusis 


correction  factors  from  a  population  to 
an  individual.  Furthermore,  there  are  no 
data  to  confirm  that  a  50  year  old  in 
1995  will  incur  the  same  hearing  loss 
due  to  aging  that  a  50  year  old  did  in 
1970.  If  the  worker's  audiogram  is  to  be 
corrected  for  presbycusis,  then  the 
hearing  loss  of  a  non-occup>ational  noise 
exposed  group  with  the  same 
demographic  characteristics  as  the 
worker  should  be  used.  However,  these 
kinds  of  data  are  not  complete  nor  are 
they  readily  available. 

The  following  is  an  example  of  the 
use  of  presbycusis  correction  factors  as 
proposiad  in  MSHA's  noise  standard — 

(a)  Determine  from  Tables  62-3  or  62- 
4  the  age  correction  values  for  the  miner 
by- 

(1)  Finding  the  age  at  which  the 
baseline  audiogram  (or  supplementary 
baseline  audiogram  if  appropriate)  vras 
taken  and  recording  the  corresponding 
values  of  age  correction  at  2000  Hz 
through  4000  Hz;  and 

(2)  Finding  the  age  at  which  the  most 
recent  audiogram  was  taken  and 
recording  the  corresponding  values  of 
age  correction  at  2000  Hz  through  4000 
Hz. 

(b)  Subtract  the  value  found  in  step 
(1)  from  the  value  found  in  step  (2).  The 
difierences  calculated  represent  that 
portion  of  the  change  in  hearing  that 
may  be  due  to  aging. 

(c)  Subtract  the  value  found  in  step  (b) 
from  the  hearing  threshold  level  found 
in  the  annual  audiogram  to  obtain  the 
adjusted  annual  audiogram  hearing 
threshold  level. 

(d)  Subtract  the  hearing  threshold  in 
ihe  baseline  audiogram  (or 
supplemental  baseline  audiogram  as 
appropriate)  from  the  adjusted  annual 
audiogram  hearing  threshold  level  to 
obtain  the  age-corrected  threshold  shift. 

Example:  A  miner  is  a  32-year-old 
male.  The  audiometric  history  in 
decibels  is  shown  below  for  his  right 
ear.  A  threshold  shift  of  10  dB  at  2000 
and  3000  Hz  and  20  dB  at  4000  Hz 
exists  between  the  audiograms  taken  at 
ages  27  and  32.  A  retest  audiogram  has 
conHrmed  this  shift. 


Audiometric  test 

Miner's  age 

frequency  (Hz) 

2000 

3000 

4000 

26  _ 

5 

5 

10 

•27 

0 

0 

5 

28 

0 

0 

10 

29 ... 

0 

5 

15 

30 

5 

10 

20 

31 .... 

10 

20 

15 

Miner's  age 

Audiometric  test 
trequertcy  (Hz) 

2000 

3000 

4000 

+32 

10 

10 

25 

An  asterisk  (*)  has  been  used  to  identify  ttw 
supplemental  tjasehne  audiogram  and  a  phis 
{+)  ttte  most  recent  audiogram.  The  annual 
audiogram  talcen  at  age  27  t)ecomes  a  supple- 
mental baseline  audiogram  {and  is  used  in 
cak:ulating  heanng  loss)  because  it  shows  a 
significant  improvement  over  the  t>aseHr)e 
audiogram  taken  at  age  26. 

Steps  (a)  and  (b).  Find  the  age 
correction  values  (in  dB)  at  age  27  and 
age  32  in  Table  62-3.  The  difference, 
shown  below,  represents  the  amount  of 
hearing  loss  that  may  be  attributed  to 
aging  in  the  time  period  between  the 
baseline  audiogram  and  the  most  recent 
audiogram. 


Age  32  .... 
Age  27  .... 
Difference 


Frequency  (Hz) 


2000   3000   4000 


10 

7 
3 


Step  (c).  Subtract  the  difference 
determined  in  step  (b)  from  the  hearing 
levels  in  the  most  recent  audiogram.  In 
this  example,  the  adjusted  hearing 
threshold  levels  are  as  follows: 


Frequency  (Hz) 

2000 

3000 

4000 

Age  32 „.. 

Coneolion .... 

10 
1 
9 

10 

1 

9 

25 

3 

22 

Step  (d).  Subtract  the  hearing 
threshold  level  in  the  baseline 
audiogram  from  the  adjusted  annual 
audiogram  hearing  threshold  to  obtain 
the  age-corrected  threshold  shift. 


Frequency  (Hz) 

2000  1 

3000 

4000 

Adjust! 
Basc'lir 
Shift  . 

»d  ....- 

»e 

9 

.     0 

9 

9 
0 
9 

22 

5 

17 

The  average  threshold  shift  at  2000, 
3000,  and  4000  Hz  without  age 
correction  is  (10+10+20)/3=13.3  dB.  The 
average  age-corrected  threshold  shift  at 
2000,  3000,  and  4000  Hz  is  (9+9+17)/ 
3=11.7  dB.  This  shift  is  an  STS  because 
it  exceeds  10  dB,  but  it  is  not,  as  yet, 
a  reportable  hearing  loss  (25  dB). 
Intervention  at  this  ^oint  should 
prevent  further  loss  and  subsequent 
impairment. 

MSHA  agrees  that  not  all  individuals 
are  affected  by  presbycusis  to  the  same 
degree.  Additionally,  studies  have 
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shown  that  individuals  in  environments 
free  from  noise  exposure  display  little 
evidence  of  presbycusis.  MSHA  is 
concerned  that  the  use  of  presbycusis 
corrections  may  allow  some  miners  to 
incur  excess  work-related  hearing  loss. 
For  example,  some  miners  may  not  have 
off-the-job  noise  exposure  and  may  not 
have  a  decrement  in  their  hearing  due 
to  aging  at  the  levels  specified  in  the 
presbycusis  correction  table. 
Nevertheless,  MSHA  maintains  that  at 
this  time,  allowing  the  adjustment  of 
audiometric  test  results  for  presbycusis 
is  both  reasonable  and  appropriate.  In 
industrial  audiometry,  this  correction  is 
often  used  to  determine  occupational 
NIHL  by  adjusting  the  measured  hearing 
level  to  compensate  for  the  normal  loss 
of  hearing  due  to  aging.  This  is 
particularly  important  because  the 
pattern  of  hearing  loss  due  to  aging 
resembles  that  of  NIHL.  The  use  of  age 
corrections  will  help  the  mine  operator 
judge  how  well  the  HCP  is  working. 
Such  adjustments  are  consistent  with 
current  scientific  practice,  OSHA's 
standard,  and  the  recommendations  of 
the  majority  of  the  commenters  to 
MSHAs  ANPRM. 

MSHA  selected  the  NIOSH 
presbycusis  data  so  that  all  mine 
operators  who  correct  audiograms  for 
aging  will  be  using  the  same  data. 
Though  there  may  be  slight  variations  at 
individual  frequencies,  the  NIOSH 
presbycusis  values  are  similar  to  those 
of  other  well  kftown  presbycusis  data 
bases,  such  as  the  U.S.  Public  Health 
Service  data,  those  Hised  by  Robinson 
and  Bums,  and  those  of  Fasschier- 
Vermeer.  The  NIOSH  data  are  for  a 
highly  screened  population  which 
excluded  individuals  with  any 
significant  noise  exposure  on-the-job, 
off-the-job,  or  during  military  service. 
Using  a  single  set  of  presbycusis  values 
will  standardize  the  process  of 
determining  STS  nationwide.  If  MSHA 
allowed  mine  operators  to  select  their 
own  presbycusis  values,  there  could  be 
major  nonuniformity  in  determining 
STS's  and  reportable  hearing  losses. 
Nevertheless,  the  Agency  is  concerned 
about  locking-in  particular  presbycusis 
adjustment  tables,  and  requests 
additional  comments  on  how  to  provide 
for  a  presbycusis  adjustment  in  a 
regulatory  context. 

m  conclusion,  MSHA  believes  that,  at 
this  time,  scientific  data  and  the 
consensus  of  commenters  support 
allowing  the  use  of  the  presbycusis 
correction  factors  presented  in  Tables 
62-3  and  62-4.  Although  this  is  the 
position  taken  in  the  proposal,  MSHA 
notes  that  the  latest  NIOSH  advice  on 
this  topic  has  advised  against  the  use  of 
presbycusis  correction  Actors.  MSHA. 


therefore,  requests  additional  comments 
on  whether  to  use  presbycusis 
corrections  for  audiograms. 

Section  62. 1 70    Follow-up  Evaluation 
When  Audiogram  Invalid 

This  section  of  the, proposal  provides 
that  when  a  valid  audiogram  cannot  be 
obtained  due  to  a  suspected  medical 
pathology  of  the  ear,  and  the  physician 
or  audiologist  evaluating  the  audiogram 
believes  that  the  problem  was  caused  or 
aggravated  by  the  miner's  exposure  to  - 
noise  or  the  wearing  of  hearing 
protectors,  a  miner  must  be  referred  for 
a  clinical  audiological  or  otological 
evaluation  as  appropriate  at  mine 
operator  expense. 

This  section  also  provides  that  if  the 
physician  or  audiologist  concludes  that 
the  sus{>ected  medical  pathology  of  the 
ear  which  prevents  obtaining  a  valid 
audiogram  is  unrelated  to  the  miner's 
exposure  to  noise  or  the  wearing  of 
hearing  protectors,  the  miner  be  advised 
of  the  need  for  an  otological  evaluation; 
but  in  such  cases,  no  financial 
obligation  would  be  imposed  on  mine 
operators. 

Finally,  this  section  would  require  the 
mine  operator  to  instruct  the  physician 
or  audiologist  not  to  reveal  to  the  mine 
operator  any  specific  findings  or 
diagnoses  unrelated  to  the  miner's 
exposure  to  noise  or  the  wearing  of 
hearing  protectors  without  the  written 
consent  of  the  miner. 

OSHA's  noise  standard  has  simitar 
follow-up  requirements,  except  for  the 
nondisclosure  provision.  MSHA's 
current  noise  standards  have  no  follow- 
up  evaluation  provisions. 

In  response  to  MSHA's  ANPRM, 
many  commenters  supported  OSHA's  or 
similar  requirements  for  referring 
employees  to  a  physician  for  a  medical 
follow-up.  A  few  commenters,  however, 
stated  that  "MSHA  need  not  include 
criteria  for  directing  miners  for  further 
medical  follow-up  nor  require  a 
physician,  audiologist,  or  other 
qualified  medical  personnel  to  evaluate 
the  audiograms." 

Another  commenter  stated  the 
following  regarding  who  should  pay  for 
these  follow-up  evaluations: 

*  *  *  I  have  a  standard  recommendation 
when  working  with  companies  that  they  pay 
for  all  initial  medical  evaluations  in  order  to 
determine  disposition.  I  think  it  is  as 
important  to  them  to  have  documentatioa 
that  an  employee  has  a  medical  problem  just 
as  (when]  he  has  an  occupational  one. 

The  decision  as  to  which  type  of 
evaluation,  clinical  audiological 
evaluation  or  otological,  is  appropriate 
will  depend  upon  the  circumstances. 
Standards  from  the  international 
community  and  the  U.S.  Armed  Forces 


vary  to  some  degree  regarding  certain 
elements,  such  as  the  extent  of  follow- 
up  examinations.  A  clinical  audiological 
evaluation  is  generally  more 
comprehensive,  intensive,  and  accurate 
than  the  routine  audiometric  testing 
conducted  for  HCP  purposes.  For 
example,  such  testing  may  be  warranted 
if  an  unusually  large  threshold  shift 
occurs  in  one  year  given  relatively  low 
noise  exposures.  An  otological 
evaluation,  on  the  other  hand,  is  a 
medical  procedure  conducted  by  a 
physician  specialist  (e.g., 
otolaryngologist)  to  identify  a  medical 
pathology  of  the  ear.  Audiometric 
testing  can  imply  the  existence  of  such 
a  medical  pathology.  For  example,  a 
hearing  loss  in  only  one  ear  can  indicate 
the  existence  of  an  acoustic  neuroma 
(type  of  tumor)  at  an  early  stage.  Such 
discovery  could  be  potentially  life 
saving.  Another  more  common  reason 
for  an  otological  examination  would  be 
for  the  removal  of  impacted  ear  wax 
(cerumen)  which  reduces  hearing  acuity 
and  can  be  aggravated  by  the  use  of 
insert-type  hearing  protectore. 

Making  the  determinations  under  this 
section  would  not  require  a  diagnosis  by 
a  physician  specialist  confirming  a 
medical  pathology.  The  proposal  is 
intended  to  allow  the  audiologist  or 
physician  authorized  to  review  the 
audiograms  to  make  a  determination  as 
to  whether  a  follow-up  examination  is 
appropriate — and  who  pays  for  it. 
Accordingly,  the  word  "suspected" 
precedes  the  words  "medical 
pathology"  in  this  section. 

If  the  person  evaluating  the 
audiogram  believes  that  the  suspected 
medical  pathology  is  related  to 
occupational  noise  exposure  or  to  the 
wearing  of  hearing  protectors,  the 
proposal  would  require  the  mine 
operator  to  pay  for  the  miner's  follow- 
up  medical  evaluations.  MSHA  believes 
that  the  mine  operator  has  the  primary 
responsibility  for  work-related  medical 
pn^lems.  On  the  other  hand,  if  the 
person  evaluating  the  audiogram 
determines  that  the  suspected  medical 
pathology  is  not  related  to  the  wearing 
of  hearing  protectore,  then  the  proposal 
would  require  the  mine  operator  to 
instruct  the  medical  professional  to 
inform  the  miner  of  the  need  for 
medical  follow-up,  but  would  not 
require  the  mine  operator  to  pay  for  it 
or  to  be  informed  of  the  findings.  In 
such  cases,  therefore,  the  follow-up 
otological  examination  would  be  at  the 
miner's  expense.  Although  MSHA 
agrees  that  taking  action  to  keep  miners 
healthy  would  be  beneficial  to  the  mine 
operator,  the  Agency  contends  that  it 
would  be  inappropriate  to  require  mine 
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operators  to  pay  for  non-work-related 
medical  problems. 

MSHA  also  does  not  believe  that  it 
would  be  appropriate  for  mine  operators 
to  be  informed  of  medical  findings  that 
are  unrelated  to  the  miner's 
occupational  noise  exposure  or  to  the 
wearing  of  hearing  protectors.  If  a  mine 
operator  would  want  this  information, 
the  proposal  would  permit  the  release  of 
this  information  only  upon  the  written 
consent  of  the  miner.  MSHA  has 
included  this  provision  out  of  concern 
for  the  privacy  rights  of  the  miner.  A 
related  provision  is  considered  in 
somewhat  more  detail  in  the  discussion 
of  pro{>osed  §  62.160. 

Section  62.180    Follow-Up  Corrective 
Measures  When  STS  Detected 

MSHA's  proposal  would  require  that, 
unless  a  physician  or  audiologist 
determines  that  an  STS  is  neither  worii- 
related  nor  aggravated  by  occupational 
noise  exposure,  mine  operators  would 
have  30  calendar  days  after  the  Hnding 
of  an  STS  to — 

(1)  Retrain  the  miner  in  accordance 
with  §62.130; 

(2)  Provide  the  minor  with  the 
opportunity  to  select  a  hearing 
protector,  or  a  different  hearing 
protector  if  the  miner  has  previously 
selected  one,  from  the  selection  offered 
under  §62.125;  and 

(3)  Review  the  efiiactiveness  of  any 
engineering  and  administrative  controls 
to  identify  and  correct  any  deficiencies. 
In  addition,  pursuant  to  proposed 

§  62.120(b),  an  operator  would  be 
required  to  ensure  that  a  miner  who  has 
inciured  an  STS  wears  provided  hearing 
protection. 

A  hearing  loss  of  10  dB  from  a  miner's 
prior  hearing  level  is  of  enough 
significance  to  warrant  intervention  by 
a  mine  operator,  unless  it  is  determined 
the  loss  is  not  work-related.  If  the 
controls  in  place  are  effective — 
including  the  training — ^this  loss  should 
not  be  occurring.  It  should  be  noted  that 
the  retraining  required  is  to  take  place 
within  30  days  after  the  finding  of  the 
STS,  and  thus  it  is  unlikely  mine 
operators  can  satisfy  this  requirement 
through  their  p>art  48  training  programs. 

MSrlA's  proposal  does  not  include  a 
provision  for  transferring  a  miner  who 
incurs  repeated  STS's  or  a  reportable 
hearing  loss.  A  miner  transfer  program 
would  be  complex  to  administer,  and 
would  probably  not  be  feasible  in  the 
metal  and  nonmetal  sector.  This  sector 
.  consists  largely  of  smaller  mines  which 
may  be  unable  to  rotate  workers  to  other 
assignments  on  a  long-term  basis. 

Most  commenters  on  this  issue 
suggested  that  MSHA  adopt  OSHA's 
requirements.  One  of  these  commenters. 


however,  disagreed  with  OSHA's 
allowance  for  discontinued  use  of 
hearing  protectors  whenun  STS  was 
found  to  be  temporary.  The  remaining 
two  cx>mmenters  recommended  that  the 
mine  operator  only  be  required  to 
retrain  the  miner  in  the  use  and  fit  of 
the  hearing  protector. 

OSHA's  noise  standard  requires  that 
the  work-relatedness  of  an  STS  be 
determined  only  by  a  physician. 
Employees,  who  have  a  work-related 
STS  and  are  not  using  hearing 
protectors,  must  be  fitted  with  hearing 
protectors,  be  trained  in  their  use  and 
care,  and  be  required  to  use  them. 
Employees  who  have  an  STS  and  are 
using  hearing  protectors  must  be 
refitted,  be  retrained,  and  be  provided 
with  hearing  protectors  offering  greater 
attenuation  when  necessary.  OSHA  does 
not  stipulate  a  time  frame  for 
conducting  follow-up  procedures. 

MSHA  believes  that  audiologists  have 
sufficient  training  and  medical  expertise 
to  determine  the  woric-relatedness  of  an 
STS,  and  that  it  would  be  needlessly 
restrictive  to  limit  this  determination  to 
a  physician  as  in  OSHA's  standard. 

MSHA,  however,  like  OSHA  would 
not  permit  technicians  to  make  this 
determination.  MSHA  believes  that 
while  qualified  to  conduct  and  evaluate 
audiograms  under  the  supervision  of  a 
physician  or  audiologist,  technicians  do 
not  have  the  necessary  training  nor 
medical  expertise  to  determine  if  an 
STS  is  work  related.  MSHA  has 
determined  that  it  is  necessary  to  have 
a  physician  or  audiologist  determine  the 
possible  work  relatedness  of  any  STS. 
For  example,  the  physician  may 
determine  that  a  miner's  STS  resulted 
from:  a  bad  cold  or  sinus  condition; 
taking  certain  medication,  such  as  heavy 
doses  of  aspirin;  or  an  acoustic  neuroma 
(type  of  tumor).  Careful  diagnosis  may, 
on  the  other  hand,  reveal  that  the  STS 
is  work  related  and  caused  by  improper 
fit  of  the  hearing  protector. 

MSHA,  after  reviewing  comments  and 
related  regulations,  believes  that  the 
proposed  corrective  measures  are 
adequate  and  necessary  to  prevoit 
further  deterioration  of  the  miner's 
hearing  acuity  after  an  STS  has  been 
determined.  MSHA  believes  that  the  30 
day  requirement  for  retraining,  selection 
of  a  hearing  protector  or  different 
hearing  protef:tor,  and  evaluation  of 
noise  controls  is  reasonable. 

Retraining 

If  a  miner  has  an  STS.  §  62.180(a)  of 
this  proposal  would  require  that  the 
miner  be  retrained  in  accordance  with 
§  62.130.  and  a  record  kept  of  sudi 
training. 


The  specific  training  elements 
contained  in  §62.130  are  discussed  in 
the  provisions  of  this  preamble 
describing  those  respective  sections, 
including  the  required  certification 
thereof.  Such  retraining  could  be 
conducted  in  conjunction  with  the 
annual  refresher  training,  under  30  CFR 
part  48,  but  only  if  the  latter  is  so 
approved  and  scheduled  to  be 
completed  within  30  days  of  the  finding 
of  an  STS.  If  the  annual  refresher 
training  is  not  conducted  within  30 
days,  the  retraining  for  miners  with  an 
STS  would  have  to  be  conducted 
separately.  It  would  not  be  permissible 
to  wait  until  the  next  annual  refresher 
training. 

Provide  Opportunity  To  Select  a 
Hearing  Protector  or  Different  Hearing 
Protector 

In  the  mining  industry,  miners  are 
typically  exposed  to  high  sound  levels 
and  some  of  the  minere  may  be  more 
susceptible  to  hearing  loss  from  the 
noise  exposures  than  others. 
Consequently,  if  a  miner  is  diagnosed 
with  an  STS,  then  he  or  «he  must  be 
given  the  opportunity  to  select  a  hearing 
protector  or  different  hearing  protector. 

Section  62.180(b)  of  this  proposal 
directs  the  mine  operator  to  afford  the 
miner  the  opportunity  to  select  adequate 
hearing  protection  from  those  offered  by 
the  mine  operator  under  §62.125.  While 
that  section  of  the  proposal  only 
requires  the  mine  operator  to  offer  one 
type  of  ear  plug  and  one  type  of  ear 
muff,  MSHA  presumes  that  most  mine 
operatora  will  offer  a  range  of  each. 
Pureuant  to  §  62.120(b),  tihe  operator  is 
required  to  ensure  that  a  miner  with  an 
STS  wears  the  hearing  protector. 

The  choice  of  hearing  protectors  from 
this  selection  will  be  based  on  the 
miner's  personal  preference.  The 
benefits  of  allowing  the  miner  to  select 
his/her  hearing  protector  are  discussed 
under  §62.125  Selection  of  hearing 
protector.  MSHA  believes  that  even 
though  a  miner  may  select  a  protector 
with  a  noise  reduction  rating  lower  than 
that  which  might  be  selected  by  a  mine 
operator  in  such  cases,  fectors  such  as 
comfort  are  more  critical  in  ensuring 
that  the  miner  will  fully  utilize  this 
critical  piece  of  personal  protective 
equipment.  Moreover,  as  discussed  in 
the  section  on  Hearing  protector 
effectiveness,  MSHA  has  concluded  that 
there  is  no  standardized  objective 
method  to  determine  whether  an 
additional  or  different  hearing  protector 
would  provide  the  miner  with  greater 
protection.  MSHA  requests  further 
comment  on  this  issue. 
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Review  Effectiveness  of  Controls 

Upon  the  finding  of  an  STS,  MSHA 
woutd  require,  under  §62. 180(c)  of  the 
proposal,  the  mine  operator  to  review 
•  he  effectiveness  of  any  engineering  and 
administrative  controls.  The  mine 
operator  would  need  to  correct  any 
deficiencies.  The  implementation  and 
maintenarKe  of  either  engineering  or 
administrative  controls  or  a 
combination  of  such  controls  above  the 
PEL  is  the  primary  method  for  reducing 
a  miner's  noise  exposure  and,  thus, 
reducing  the  risk  of  hearing  loss. 
OSHA's  current  noise  regulation  does 
not  require  a  review  of  the  effectiveness 
of  engineering  and  administrative 
controls  when  an  STS  is  found. 

The  inadequacy  of  engineering  or 
administrative  controls  or  a  . 
combination  of  such  controls  may  well 
be  the  contributing  factor  in  Ihe 
development  of  a  miner's  STS.  Thus, 
the  proposal  would  require  the  mine 
operator  to  review  the  effectiveness  of 
controls  and  update  or  modify  them,  as 
necessary  and  feasible,  to  reduce  the 
miner's  noise  exposure. 

Miner  Transfer 

The  Federal  Mine  Safety  and  Health 
Act  of  1977  (30  U.S.C.  811)  requires 
health  standards  to  include,  as 
appropriate,  provisions  for  removing  a 
miner  from  hazardous  exposure  where 
that  miner  may  suffer  material 
impairment  of  health  or  functional 
capacity.  MSHA  has  decided  not  to 
include  such  a  provision  in  its  proposal. 

MSHA's  current  noise  standards  do 
not  contain  such  a  transfer  provision. 
Nor  does  the  OSHA  noise  standard  have 
such  a  requirement. 

In  its  ANPRM,  MSHA  requested 
comments  regarding  the  need  for  a 
transfer  provision  in  the  proposed  rule 
for  a  miner  with  a  diagnosed 
occupational  hearing  loss.  In  response, 
many  commenters  stated  that  a  miner 
transfer  provision  is  not  appropriate. 
Some  of  the  concerns  expressed  by  the 
commenters  included:  the  negotiation  of 
disability  accommodation  sections  in 
labor  contracts;  problems  with  rate 
retention  and  seniority  provisions  in 
existing  contracts;  the  contribution  of 
non-occupational  noise  exposure  to  the 
hearing  loss;  uncertainty  as  to  the 
etiology  of  the  hearing  loss;  and  the 
impracticality  in  small  operations. 
However,  several  commenters 
disagreed,  indicating  that  the  transfer  of 
a  miner  is  appropriate  when  other 
efforts  to  halt  the  progression  of  the 
hearing  loss  have  failed.  They  added 
that  the  safety  of  a  miner  with  a  hearing 
loss  would  be  jeopardized,  due  to  the 
inability  to  hear  warning  signals  and/or 


understand  verbal  iristructions  in  the 
noisy  environment  (a  hazard  to  other 
miners  as  well). 

Severalof  the  U.S.  Armed  Forces,  and 
some  other  countries,  allow  for  removal 
or  transfer  of  employees  from  noisy 
areas. 

.  Although  MSHA  would  encourage 
mine  operators  to  transfer  miners  who 
have  incurred  a  hearing  impairment, 
MSHA  believes  that  a  miner  transfer 
provision  would  not  be  feasible,  at  the 
vast  majority  of  small  mining 
operations,  because  of  limited  personnel 
and  non-noise  exposed  occupations.  At 
larger  mines  transfer  may  be  feasible: 
however,  MSHA  believes  that  the 
obligation  to  utilize  all  feasible 
administrative  (as  well  as  engineering 
controls)  would  reduce  miner  exposure 
time  to  harmful  noise  in  much  the  same 
way  as  a  transfer  provision  but  without 
unwarranted  complexity. 

Section  62. 1 90    Notification  of  Results; 
Reporting  Requirements 

This  section  of  the  proposal  would 
require  that  miners  be  notiffed  of 
audiometric  test  ffndings,  and  that  the 
Agency  be  notified  of  any  instances  of 
"reportable  hearing  loss." 

Ine  proposal  would  require  the  mine 
operator,  within  10  working  days  of 
receiving  the  results  of  an  audiogram,  or 
the  results  of  a  follow-up  evaluation 
pursuant  to  §62. 170(a)-— those  follow- 
ups  on  which  the  mine  operator  would 
receive  results — to  notify  the  miner  in 
writing  of  the  results  and 
interpretations,  including  any  finding 
that  an  STS  or  reportable  hearing  loss 
has  bccured.  The  notification  would 
include  an  explanation  of  the  need  and 
reasons  for  any  further  testing  or  ,t 

evaluation  that  may  be  required. 

MSHA  believes  that  informing  miners 
of  the  results  of  their  audiometric  tests 
in  a  timely  manner  is  critical  to  the 
success  of  an  HCP.  Immediate  feedback 
upon  completion  of  the  testing  provides 
thegreatest  benefit. 

The  proposal  would  require  mine 
operators  to  inform  MSHA  of  any 
reportable  hearing  loss,  unless  the 
physician  or  audiologist  has  determined 
the  loss  is  neither  work-related  nor 
aggravated  by  occupational  noise 
exposure.  This  essentially  restates  for 
noise  the  requirements  of  30  CFR  part 
50,  but  with  an  explicit  definition  of 
reportable  hearing  loss  for  the  first  time. 
Having  a  uniform  definition  will  ease 
reporting  burdens  on  mine  operators 
while  promoting  the  development  of  an 
improved  data  base  on  hearing  loss  in 
the  mining  community. 

•  The  proposal  would  define  a 
reportable  hearing  loss  as  a  change  in 
hearing  acuity  for  the  worse  relative  to 


the  miner's  baseline  audiogram  of  an 
average  of  25  dB  or  more  at  200U,  3000, 
and  4000  Hz  in  either  ear.  Should  an 
annual  audiogram  actually  indicate  an 
improvement  in  hearing  at  any  time, 
this  audiogram  would,  pursuant  to 
§62.140,  become  the  baseline  for 
purposes  of  determining  whether  a 
reportable  hearing  loss  has  occurred.  As 
noted  herein,  MSHA  is  seeking 
comment  on  whether  part  50  should 
collect  information  on  harm  on  less 
dramatic  shifts  in  hearing  acuity,  and 
how  reporting  should  be  accomplished 
in  cases  in  which  an  operator  lades 
audiometric  data. 

Notification  of  the  Miner 

Section  62.190(a)  of  MSHA's  proposal 
would  require  that  within  10  working 
days  of  receiving  the  results  of  an 
audiogram  or  follow-up  evaluation,  the 
mine  operator  shall  notify  the  miner  in 
writing  of — 

(1)  the  results  and  interpretation  of  an 
audiometric  test,  including  any  finding 
of  an  STS  or  a  reportable  hearing  loss; 
and 

(2)  if  applicable,  the  need  and  reasons 
for  any  further  testing  or  evaluation. 

MSHA  has  no  current  requirements  in 
this  area.  The  proposed  time  frame  is 
consistent  with  the  time  frame  for 
notification  to  the  Agency,  under  part 
50,  of  cases  of  reportable  hearing  loss. 
MSHA's  proposal  would  differ  from 
OSHA's  standard  in  this  regard  and  in 
several  other  respects:  the  miner  would 
be  informed  of  the  need  and  reason  for 
further  medical  evaluations,  and  the 
miner  would  be  informed  of  the  finding 
of  a  reportable  hearing  loss.  Moreover, 
OSHA's  requirement  does  not  specify 
how  long,  following  the  annual 
audiogram,  an  employer  can  take  to 
make  this  determination. 

All  commenters  on  this  issue  favored 
notifying  the  employee  of  the  results  of 
audiometric  testing  and  follow-up 
examinations.  They  differed,  however, 
as  to  the  time  to  be  allotted  for  such 
notification  and  the  requirements  of 
such  notification. 

Many  commenters  endorsed  OSHA's 
requirements.  One  commenter  agreed 
that  vmtten  notification  be  provided 
within  21  days,  the  same  as  OSHA,  but 
recommended  that  such  notice  be 
provided  for  all  audiometric  test  results. 
This  commenter  stated: 

It  is  our  policy  to  notify  all  employees  of 
the  results  of  their  audiometric  test6  in 
writing.  An  appropriate  time  frame  would  be 
21  days  from  the  time  the  employee's  facility 
is  made  aware  of  the  results.  If  the  time  frame 
for  notification  is  21  days  from  the  time  of 
the  actual  test,  many  problems  may  arise.  If 
a  mobile  testing  service  is  utilized,  the  results 
may  not  be  sent  in  for  analysis  for  at  least 
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a  week.  Our  audiological  staff  reviews  all  of 
our  audiograms  in-house  rather  than  relying 
on  outside  services  for  analysis.  Some  of  our 
testing  services  migrofllm  the  tests  or  analyze 
them  separately  which  means  that  a  delay  of 
a  Cew  weeks  may  occur.  The  purpose  should 
be  that  the  employee  receive  results  in  a 
timely  enough  fashion  so  that  they  are 
meaningful. 

One  commenter  recommended  that 
written  notification  be  provided  to  the 
miner  within  30  days  of  determining  a 
confirmed  STS.  Another  commenter 
recommended  that  miners  be  notified  of 
an  STS,  including  any  optional  retest, 
within  30  days  of  the  testing.  This 
commenter  stated  that: 

Service  providers  have  taken  undue 
advantage  of  a  perceived  grace  period  in  the 
OSHA  Hearing  Conservation  Amendment  to 
infann  employees  of  a  shift  in  hearing.  By  the 
time  audiometric  tests  are  administered, 
entered  into  a  computer,  returned  to  an 
employer,  and  then  finally  returned  to  the 
employee,  the  lag  time  may  total  six  to  eight 
weeks.  This  is  a  disservice  to  the  employee, 
and  is  certainly  preventable. 

Notification  of  STS,  including  the  optional 
retest  of  STS-affected  employees,  should  be 
completed  within  a  30-day  period  following 
testing.  OSHA's  time  limit  of  21  days 
following  notification  to  the  employer  creates 
a  loophole  which  makes  the  employee  wait 
all  too  long  for  feedback  regarding  STS. 

Other  commenters  recommended 
notifying  miners  of  the  results  of  their 
audiometric  tests,  but  did  not  specify  a 
time  frame. 

The  U.S.  Armed  Forces  regulations, 
and  standards  of  some  members  of  the 
international  commimity,  vary  on  the 
time  frame  for  notification.  ' 

The  time  frame  in  MSHA's  proposal 
is  shorter  than  the  time  frame  for 
notification  in  OSHA's  standard,  but  is 
consistent  with  MSHA's  requirement 
that  the  Agency  be  notified  of  reportable 
hearing  losses  within  10  working  days. 
MSHA's  proposal  would  also  differ  from 
OSHA's  standard  in  that  the  miner 
would  be  informed  of  the  need  and 
reason  for  further  medical  evaluations; 
and  the  miner  would  be  informed  of  the 
finding  of  a  reportable  hearing  loss.  In 
addition,  pursuant  to  §  62.170(b), 
MSHA's  proposal  would  require  the 
mine  op>erator  to  instruct  the  physician 
to  notify  the  miner  of  the  need  for  an 
otological  examination  based  upon  a 
medical  pathology  of  the  ear  that  is 
unrelated  to  the  affected  miner's  noise 
exposure  or  the  wearing  of  hearing 
protectors.  MSHA  believes  that  miners 
have  a  right  to  know  the  results  of  any 
medical  tests  conducted  on  them. 

MSHA  believes  that  it  is  appropriate 
to  require  written  notification.  Under 
proposed  §62,200,  the  miner  would  in 
any  event  have  access  to  all  required 
records  under  this  part  upon  written 


request.  Providing  the  notices  in  writing 
would  ensure  there  are  no 
misunderstandings  on  the  part  of  miners 
as  to  the  severity  of  the  problem. 

MSHA  believes  that  informing  miners 
of  the  results  of  their  audiometric  tests 
in  a  timely  manner  is  critical  to  the 
success  of  an  HCP.  Immediate  feedback 
upon  completion  of  the  testing  provides 
the  greatest  benefit,  t^enerally,  the 
employee  shows  the  most  interest  and 
concern  regarding  the  effiects  of  noise  on 
his/her  hearing  immediately  following 
testing.  Providing  the  results  several 
weeks  or  months  later  may  have  less  of 
an  impact.  In  many  cases,  however,  it 
may  not  be  feasible  or  practical  to 
inform  miners  immediately  of  the 
results  of  their  audiometric  tests.  The 
proposal,  consequently,  would  allow 
mine  operators  up  to  10  working  days 
to  inform  the  miner  (the  same  time 
period  as  provided  under  part  50  for 
notification  of  MSHA  of  cases  of 
reportable  hearing  loss).  Because  the 
proposal  would  albw  up  to  30  calendar 
days  to  evaluate  audiograms,  it  could  be 
as  long  as  44  days  following  testing 
before  the  miner  is  informed  of  the 
results.  In  the  case  of  an  audiometric 
retest,  it  could  be  as  long  as  104  days 
before  the  miner  is  informed  of  the 
results  of  the  retest.  MSHA  believes  that 
it  is  necessary  to  specify  a  maximum 
time  frame  for  informing  miners  of  the 
audiometric  test  results  in  order  to 
prevent  imdue  delays. 

Reporting  Noise-Induced  Hearing  Loss 
(NIHL) 

Section  62.190(b)  of  this  proposal 
would  require  the  mine  operator  to 
report  hearing  loss  under  30  CFR  part 
50.  if  the  results  of  an  audiogram  or 
foUow-up  evaluation  indicate  that  a 
miner  has  incurred  a  "reportable 
hearing  loss."  This  section  is  designed 
to  refine,  in  light  of  this  proposal, 
MSHA's  existing  reporting  requirements 
for  injuries  and  illnesses  in  30  CFR  part 
50,  so  as  to  ease  reporting  burdens  on 
employers  while  promoting  the 
development  of  an  improved  data  base 
on  hearing  loss  in  the  mining 
community. 

The  current  reporting  requirements 
provide  that  mine  operators  report  a 
hearing  loss  whenever  a  physician 
determines  that  it  is  work  related,  or 
whenever  an  award  of  compensation  is 
made.  NIHL  is  specifically  listed  among 
the  examples  of  occupational  illnesses 
to  be  reported  when  it  is  work  related. 
The  proposal  would  establish  the 
reporting  definition  for  this  purpose:  but 
the  report  would  only  be  required  imder 
part  50  if  the  hearing  loss  is  suspected 
to  be  work  related. 


OSHA  does  not  have  reporting 
requirements:  i.e.,  a  level  which  triggers 
notification  to  the  agency  so  that  it  cm 
intervene.  It  does,  however,  have 
recording  requirements  for  noise,  so  that 
information  is  gathered  about  NiHL  and 
is  available  to  employers,  employees, 
and  agency  persoimel.  In  Jiuie  1991, 
OSHA  issued  its  current  policy  (1991) 
for  reporting  NIHL  (on  the  OSHA  Form 
200).  This  policy  requires  employers  to 
record  a  work-related  shift  in  hearing  of 
25  dB  or  more  in  either  ear  fiom  the 
original  baseline  audiogram  averaged 
over  2000,  3000,  and  4000  Hz.  The 
recording  criteria  use  identical 
evaluation  frequencies  as  required  for 
determining  an  STS.  The  policy  allows 
a  correction  for  presbycusis  when 
determining  reportability.  In  January 
1996,  OSHA  published  a  proposal  to 
revise  agency  recordkeeping  standards. 
Under  the  proposal's  mandatory 
Appendix  B,  the  recording  requirement 
would  drop  to  a  work-related  shift  in 
hearing  of  15  dB  or  more  in  either  ear. 
OSHA  notes  it  is  proposing  this  change 
to  ensure  the  recording  of  any  STS  (a  10 
dB  shift  under  OSHA's  standard),  with 
some  allowance  made  for 
instnmientation  variance. 

In  its  ANPRM,  MSHA  discussed  the 
problems  that  the  Agency  is 
experiencing  with  its  existing  reporting 
requirements.  Of  the  commenters 
addressing  this  issue,  many 
recommended  that  MSHA  require 
reporting  of  a  10-dB  average  loss  in 
either  ear  at  2000,  3000,  and  4000  Hz 
(the  OSHA  STS  criteria).  One 
commenter  fevored  reporting  any  job- 
related  loss  and  another  stated  that  the 
criteria  of  reporting  an  STS  was  too  high 
because  "*  *  *  the  workerl's]  hearing 
loss  has  progressed  too  far  with  this 
shift  to  be  a  reliable  preventative 
measure."  Other  commenters  stated  that 
the  STS  criteria  represent  a  slight 
change  in  hearing  and  is  not  meaningful 
for  reporting  purposes.  Two 
commenters  recommended  that  the 
criteria  for  reporting  be  that  used  for 
defining  impairment  (the  AAO-HNS 
1979  criteria). 

Some  hearing  conservation 
associations  have  opposed  OSHA's 
current  policy,  arguing  that  employers 
should  record  the  NIHL  when  the 
employee  incurs  an  STS.  E)riscoll  and 
Morrill  (1987)  presented  the  position  of 
the  American  Industrial  Hygiene 
Association  (AIHA)  in  a  paper  entitled 
"A  Position  Paper  on  a  Recommended 
Criterion  for  Recording  Occupational 
Hearing  Loss  on  OSHA  Form  200". 
AIHA  concluded  that  "a  confirmed  STS 
which  results  from  workplace  noise 
exposure  is  considered  an  appropriate 
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measure  for  surveillance  at 
recordkeepi  ng  purposes. " 

The  National  Hearing  Conservation 
Association  (NHCA)  in  a  letter  from 
their  Ptesident,  Susan  Cooper  Megerson 
(1994),  to  Joseph  Dear,  Assistant 
Secretary  of  Labor  for  Oxupational 
Safety  and  Health,  urged  OSHA  to 
require  the  recording  of  an  occupational 
hearing  loss  when  an  STS  was 
confirmed.  NHCA  contends  that 
recording  hearing  loss  after  it  reaches  an 
average  of  25  dB  or  more  at  2000.  3000. 
and  4000  Hz  is  "dangerously 
underprotectfve  and  not  technically 
well  founded." 

Suter  (1994)  in  a  letter  to  Sue  Andrei 
of  OSHA's  Policy  Directorate  urged 
OSHA  to  adopt  a  policy  of  recording 
persistent  occupational  hearing  loss  at 
an  STS  instead  of  at  an  average  of  25  dB 
or  more  at  2000.  3000.  and  4000  Hz. 

MSHA's  proposal  would  define  a 
"reportable  hearing  loss"  as  a  change  in 
hearing  threshold  relative  to  the  miner's 
original  baseline  audiogram  of  an 
average  of  25  dB  or  more  in  either  ear 
at  2000.  3000.  and  4000  Hz.  If  a 
physician  determines  that  the  hearing 
loss  is  neither  work-related  nor 
aggravated  by  occupational  noise 
exposure,  then  it  would  not  be 
considered  a  reportable  illness  under 
part  50.  As  discussed  in  connection 
with  proposed  §62.140,  if  an 
audiological  exam  showed  a  significant 
improvement  in  hearing  acuity,  the 
original  baseline  would  be 
supplemented  to  reflect  this:  a 
correction  which  would  then  aH^ect  the 
reportability  of  hearing  loss. 
Furthermore,  as  noted  in  the  discussion 
of  proposed  §  62.160,  the  proposal    . 
would  allow  the  correction  of 
audiograms  for  presbycusis  when 
determining  the  reportability  of  shifts  in 
hearing  threshold  levels. 

In  selecting  its  reporting  criteria. 
MSHA  took  into  account  that  a  loss  of 
this  magnitude  is  one  that  diminishes 
quality  of  life  and  the  ability  to 
understand  speech  in  noisy 
environments.  MSHA's  reporting 
criteria,  although  not  impairment  perse, 
represent  a  substantial  loss  which 
would  provide  a  reliable  indication  of 
the  effectiveness  of  MSHA's  rule  and 
enforcement  programs.  Moreover,  the 
calculation  would  be  the  same  as  that 
used  to  determine  an  STS  and,  thus,  not 
an  extra  burden.  The  use  of  other 
criteria,  such  as  the  AAO-HNS  1979 
criteria  for  impairment,  would  require 
an  additional  set  of  calculations  at 
different  frequencies. 

MSHA  is  concerned,  however,  that 
reporting  only  losses  of  25  dB  may  not 
provide  MSHA  a  full  picture  of  hearing 
loss  in  the  mining  industry.  A  loss  of  25 


dB  is  used  by  many  states  as  a  basis  for 
making  disability  awards.  Some  have 
recommended  that  any  STS  (10  dB  loss) 
should  be  captured  in  a  hearing  loss 
data  base.  OSHA,  which  currently 
requires  any  25  dB  loss  to  be  captured 
in  an  employer's  log.  has  proposed  to 
capture  any  15  dB  loss.  MSHA 
accordingly  solicits  comment  on  this 
point. 

An  important  goal  of  the  proposal  is 
to  clarify  the  level  of  hearing  loss  which 
is  reportable.  MSHA  believes  that  its 
current  reporting  requirements  are 
vague;  consequently,  cases  of  NIHL  are 
inconsistently  reported  or  not  reported. 
Some  mine  operators  have  reported 
even  a  small  loss,  while  others  only 
reported  when  a  miner  received  an 
award  of  compensation.  In  other  cases, 
mine  operators  have  not  reported  when 
an  awaid  of  compensation  was  granted 
because  the  miners  had  retired. 
Inconsistent  reporting  also  results 
because  worker  compensation 
regulations  vary  from  state  to  state,  i.e.. 
the  same  hearing  loss  would  be 
compensable  and  thus  reportable  in 
some  states  and  not  in  others.  For  these 
reasons,  current  hearing  loss  data 
reported  to  MSHA  under  part  50  cannot 
be  used  to  accurately  characterize  either 
the  prevalence  or  the  degree  of  hearing 
loss  in  the  mining  industry. 

Reporting  at  a  speciRed  level,  as 
required  by  the  proposal,  would 
eliminate  reliance  on  workers' 
compensation  awards  as  a  criteria  for 
defining  NIHL  to  be  reported. 
Nevertheless,  part  50  would  still  require 
that  awards  of  compensation  be 
reported  in  those  cases  when  the  loss 
had  not  been  previously  reported.  Two 
general  examples  of  such  cases  are  (1) 
if  the  miner  had  incurred  the  loss  before 
the  current  mine  operator  conducted  the 
baseline  or  pre-employment  audiogram 
and  subsequent  testing  did  not  measure 
a  reportable  loss,  and  (2)  if  the  miner 
had  not  been  in  an  HCP  or  had  not 
received  an  audiometric  test  while 
employed  by  the  operator. 

In  this  regard,  MSHA  would  like 
comment  on  how  to  define  "reportable" 
hearing  loss  for  those  operators  who  do 
not  have  audiometric  test  data.  Not  all 
mine  operators  will  be  required  to 
obtain  audiometric  test  data  under  the 
proposed  rule;  thus,  such  operators  may 
not  be  able  to  use  a  definition  tit 
reportable  hearing  loss  defmed  in  this 
manner.  MSHA  also  requests  specific 
suggestions  on  how  to  capture  data  on 
work-related  NIHL:  (1)  that  is  not 
discovered  until  after  the  miner's 
employment  is  terminated;  and  (2)  that 
the  miner  had  accumulated  from  work 
with  several  employers. 


MSHA  does  not  expect  mine 
operators  to  report  the  same  reportable 
hearing  loss  each  year  that  a  miner 
works  at  the  mine.  The  next  reportable 
hearing  loss  would  not  be  reported  until 
the  miner  incurs  another  25  dB  shift  (50 
dB  shift  from  the  original  baseline). 
MSHA  does  intend  for  each  ear  to  be 
treated  independently  in  terms  of  a 
reportable  event,  unless  the  reportable 
loss  occurs  in  both  ears  during  a 
particular  year.  (For  example,  28.7  dB, 
left  ear.  25.9  dB.  right  ear.  not  corrected 
for  presbycusis.)  Although  not 
specifically  required  in  its  proposal. 
MSHA  anticipates  that  mine  operators 
would  indicate  when  reporting  to 
MSHA— 

(1)  the  actual  average  hearing  loss: 

(2)  in  which  ear(s)  tne  loss  occurred; 
and 

(3)  whether  the  audiograms  were 
corrected  for  presbycusis.  (For  example, 
28.7  dB.  left  ear,  corrected  for 
presbycusis.) 

Section  62.200    Access  to  Records 

Authorized  representatives  of  the 
Secretaries  of  Labor  and  Health  and 
Human  Services  would  have  immediate 
access  to  all  records  mquired  under  this 
part. 

Moreover  under  the  proposal,  a  miner 
or  former  miner,  or  his/her  designated 
representative  with  written  consent, 
would  have  access  to  all  the  records  that 
the  mine  operator  is  required  to 
maintain  under  this  part  for  that 
individual  miner  or  former  miner.  Also, 
the  miners'  representative  is  in  all  cases 
to  have  acc^s,  for  miners  they 
represent,  to  noise  training  records  and 
notices  required  under  §  62.120(f)  to  be 
given  to  miners  exposed  to  noise  above 
various  levels. 

The  mine  operator  would  have  15 
days  from  receipt  of  a  written  request  to 
provide  such  access.  The  proposal 
would  define  "access"  as  the  right  to 
examine  and  copy  records.  The  first 
copy  of  any  record  requested  by  a 
person  is  to  be  provided  without  cost  to 
that  person,  and  any  additional  copies 
requested  by  that  person  are  to  be 
provided  at  reasonable  cost. 

Upon  termination  of  employment, 
mine  operators  would  be  required  to 
provide  a  miner  without  cost  an  actual 
copy  of  all  his/her  own  records  (those 
required  under  this  part). 

MSHA  has  no  uniform  records  access 
provision  that  address  these  issues — "" 
though  the  Agency  and  NIOSH  do  have 
statutory  rights  to  acc;ess.  The 
provisions  proposed  here  are  similar  to 
those  in  other  health  standards 
proposed  in  recent  years  by  the  Agency. 

Section  103(c)  of  the  Mine  Act  states 
that: 
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Thn  Secretary,  in  cooperation  with  the 
Secretary  of  Health,  Education,  and  Welfare, 
(now  Health  and  Human  Services]  shall  issue 
regulations  requiring  operators  to  maintain 
accurate  records  of  employee  exposures  to 
potentially  toxic  materials  or  harmful 
physical  agents  which  are  required  to  be 
monitored  or  measured  under  any  applicable 
mandatory  health  or  safety  standard 
promulgated  under  this  Act.  Such  regulations 
shall  provide  miners  or  their  representatives 
with  an  opportunity  to  observe  such 
monitoring  or  measuring,  and  to  have  access 
to  the  records  thereof  Such  regulations  shall 
also  make  appropriate  provisions  for  each 
miner  or  former  miner  to  have  access  to  such 
records  as  will  indicate  his  own  exposure  to 
toxic  materials  or  harmful  physical  agaqts. 

OSHA's  requirements  for  access  to 
records  incorporate  its  standards  for 
"Acoess  to  Employee  Exposure  and 
Medical  Records"  [29  CFR  §  1910.20(a>- 
(e)  and  (gMi))-  OStiA's  requirements 
and  MSHA's  proposal  are  essentially  the 
same. 

All  of  the  commenters  addressing  this 
issue  fevered  providing  affected  miners 
with  reasonable  access  to  required 
records.  Most  of  these  commenters  also 
recommended  that  the  request  for  access 
to  records  be  in  writing. 

The  Agency  agrees,  after  reviewing 
comments  and  related  regulations,  that 
access  to  noise  records  by  both 
employees  and  the  government  is 
essential,  and  does  not  believe  the  costs 
of  providing  such  access  will  be 
significant.  As  noted  by  OSHA,  in  its 
preamble  to  its  proposed  Hearing 
Conservation  Amendment  (46  FR 
4161)— 

Such  access  will  serve  to  educate 
employees  as  to  the  state  of  their  hearing  and 
the  effectiveness  of  the  program,  and  will 
encourage  their  conscientious  participation 
in  it.  The  information  in  the  records  will  be 
invaluable  to  the  Assistant  Secretary  in  the 
enforcement  of  the  amendment  and  will  be 
usehil  in  research  into  the  effects  of 
occupational  noise  exposure.  The  Director  of 
NIOSH  will  also  be  primarily  interested  in 
the  records  for  research  purposes. 

MSHA  also  agrees  that  requests  bam 
miners,  miner's  designated 
representatives,  and  miner's  _ 

representatives  be  in  writing.  This 
requirement  would  benefit  both  the 
miners  and  mine  operators  by  protecting 
them  in  matters  of  dispute  ri^arding  the 
date  on  which  the  request  was 
submitted.  MSHA's  access  to  records 
requirements  would  not  preclude  the 
mine  operators  from  requiring  the 
requester  to  sign  a  receipt  after  receiving 
the  records.  In  addition,  the  definition 
of  miner's  "designated  representative" 
speciRes  that  such  person  have  written 
authorization  to  request  records  for  each 
miner  or  former  miner  represented. 
Because  requested  records  may  contain 


personal,  private  Information,  MSHA 
intends  that  the  miner's  designated 
representative  would  present  such 
authorization  to  the  mine  operator  when 
requesting  records  on  behalf  of  a  miner 
or  former  miner. 

According  to  the  proposal  the  mine 
operator  would  have  15  days  to  provide 
the  miner,  former  miner,  or  miner's 
designated  representative  access  to  the 
requested  records.  MSHA  believes  that 
it  is  reasonable  to  require  the  mine 
operator  to  provide  access  because  the 
proposal  would  require  the  records  to  be 
maintained  at  the  mine  site. 

The  mine  operator  has  some  choice  as 
to  how  to  provide  records  requested  by 
an  employee  or  representative.  The 
mine  operator  could  provide  a  copy, 
make  available  mechanical  copying 
facilities,  or  loan  the  record  to  the 
requester  for  a  reasonable  time  to  enable 
a  copy  to  be  made.  The  proposal 
provides  that  if  a  copy  is  requested, 
however,  it  shall  be  providmi,  and  the 
first  copy  shall  be  at  no  cost.  If  a  copy 
of  the  record  had  been  provided 
previously  without  cost,  the  proposal 
would  allow  the  mine  operator  to  charge 
reasonable,  non-discriminatory 
administrative  costs  for  providing  an 
additional  copy  of  the  record.  The  mine 
operator,  however,  could  not  charge  for 
the  first  copy  of  new  information  which 
subsequently  had  been  added  to  the 
record. 

MSHA  believes  that  its  proposed 
requirements  Tor  access  to  records  are 
both  reasonable  and  necessary  to  meet 
its  mandate  imder  the  Mine  Act.  MSHA 
would  welcome  comments  on  what 
actions  are  required,  if  any,  to  facilitate 
the  maintenance  of  recorcfs  in  electronic 
form  by  those  mine  operators  who 
desire  to  do  so,  while  ensuring  access  in 
accordance  with  these  proposed 
requirements. 

Section  62.210    Transfer  of  Records 

The  proposed  standard  would  require 
mine  operators  to  transfer  all  records  (or 
a  copy  thereof)  required  by  this  part  to 
any  successor  mine  operator.  The 
successor  mine  operator  would  be 
required  to  receive  these  records  and 
maintain  them  for  the  period  required. 
Additionally,  the  successor  mine 
operator  would  be  required  to  use  the 
baseline  audiogram  obtained  from  the 
original  mine  operator  (or  supplemental 
baseline  audiogram  as  appropriate)  for 
determining  an  STS  and  reportable 
hearing  loss. 

MSHA's  existing  noise  standards  do 
not  address  the  transfer  of  records,  nor 
does  MSHA  have  general  standards  on 
this  point.  The  provisions  proposed 
here  are  similar  to  those  in  other  heahh 
standards  proposed  in  recent  years  by 


the  Agency.  OSHA's  standard  requires 
transfer  of  records  and,  in  addition, 
incorporates  by  reference  transfer 
provisions  found  in  its  "Access  to 
Employee  Exposure  and  Medical 
Records"  standards  (29  CFR  1910.20 
(h)).  MSHA's  proposal  regarding  the 
transfer  of  records  is  essentially  the 
same  as  in  OSHA's  regulations. 

MSHA's  ANPRM  did  not  address  the 
transfer  of  records  and  no  comments 
were  received  on  this  subject.  MSHA 
considered  OSHA's  requirements  and 
believes  that  they  are  both  reasonable 
and  necessary  to  ensure  that  records  are 
maintained  for  the  required  periods  of 
time  when  a  mine  operator  ceases  to  do 
business. 

Requiring  successor  mine  operatora  to 
use  the  prior  baseline  audiogram  will 
provide  the  miners  with  a  greater  degree 
of  protection  by  assuring  that  an  STS  or 
reportable  hearing  loss  is  based  on  the 
original  or  supplemental  baseline  taken 
under  the  original  mine  operator, 
instead  of  based  on  a  new  baseline. 
Generally  if  a  new  baseline  would  be 
established  by  a  successor  mine 
operator,  the  miner  would  need  to  lose 
additional  hearing  acuity' before  the 
corrective  action  triggered  by  the 
occunence  of  an  STS  is  implemented  or 
a  hearing  loss  is  required  to  be  reported. 

IV.  Feasibility 

MSHA  has  tentatively  concluded  that 
it  is  feasible  for  the  mining  industry  to 
take  the  actions  s(>ecified  in  the 
proposed  rule.  MSHA  has  also 
tentatively  concluded  that  at  this  time, 
it  may  not  be  feasible  for  the  mining 
industry  to  comply  with  two  changes 
that  would  otherwise  be  warranted  to 
further  reduce  the  risk  of  impairment 
frt}m  occupational  NIHL — reducing  the 
PEL  to  a  TWAg  of  85  dBA,  and  reducing 
the  exchange  rate  from  5-dB  to  3-dB. 

As  background,  this  part  begins  with 
a  review  of  the  pertinent  legal 
requirements  for  setting  health 
standards  under  the  Mine  Act  and  an 
economic  profile  of  the  mining  industry. 

Pertinent  Legal  Bequirements 

Section  101(aM6)(A)  of  the  Mine  Act 
requires  the  Secretary  to  set  standards 
which  most  adequately  assure,  on  the 
basis  of  the  best  available  evidence,  thai 
no  miner  will  suffer  material 
impairment  of  health  over  his/  her 
working  lifetime.  In  addition,  the  Mine 
Act  requires  that  the  Secretary,  when 
promulgating  mandatory  standards 
pertaining  to  toxic  materials  or  harmful 
physical  agents,  consider  other  fectore, 
such  as  the  latest  scientific  data  in  the 
field,  the  feasibility  of  the  standard  and 
experience  gained  under  the  Act  and 
other  health  and  safety  laws.  Thus,  the 


66448  Federal  KagMwr  /  Vol.  61,  No.  243  /  Tuesday,  December  17,  1996  /  Proposed  Rules 


Mine  Act  requires  that  the  Secretary,  in 
promulgating  a  standard,  attain  the 
highest  degree  of  health  and  safety 
protection  for  the  miner,  based  on  the 
"best  available  evidence,"  with 
feasibility  a  consideration. 

Feasibility  in  this  context  refers  to 
both  economic  and  technological 
feasibility.  It  also  refers  to  what  is 
feasible  for  an  entire  industry,  not  an- 
individua)  mine  oper&tor;  although  for 
this  purpose,  MSHA  has  considered 
independently  the  situations  of  the  coal 
mining  sector  and  the  metal  and 
noometal  mining  sector. 

In  relation  to  reasibility,  the 
legislative  history  of  the  Mine  Act  states 
that: 

*  *  *  This  section  further  provides  that 
"other  considerations"  in  the  setting  of 
healtli  standards  are  "the  latest  available 
scientific  data  in  the  field,  the  feasibility  of 
the  standards,  and  experience  gained  under 
this  and  other  health  and  safety  laws."  While 
feasibility  of  the  standard  may  be  taken  into 
consideration  with  respect  to  engineering 
controls,  this  factor  should  have  a 
substantially  less  significant  role.  Thus,  tha 
Secretary  may  appropriately  consider  the 
state  of  the  engineering  art  in  industry  at  the 
time  \he  standard  is  promulgated.  However, 
as  the  circuit  court  of  appeals  have 
recognized,  occupational  safety  and  health 
statute*  should  be  viewed  as  "technology- 
forcing"  legislation,  and  a  proposed  health 
standard  should  not  be  rejected  as  infeasible 
when  the  necessary  technology  looms  in 
today's  horizon.  (AFL-CIO  v.  Brennan,  530 
F.2dl09);  (CA  3  1975)  Society  of  Plastics 
Industry  V.  OSHA.  509  F.2d  1301  (CA  2),  cert. 
denied.  427  U.S.  992  (1975). 

Similarly,  information  on  the  economic 
impact  of  a  health  standard  which  is 
provided  to  the  Secretary  of  Labor  at  a 
hearing  or  during  the  public  comment 
period,  may  be  given  weight  by  the  Secretary. 
In  adopting  the  language  of  (this  section),  the 
Committee  wishes  to  emphasize  that  it  rejects 
the  view  that  oost  benefit  ratios  alone  may  be 
the  basis  for  depriving  miners  of  the  health 
protection  which  the  law  was  intended  to 
insure.  S.  Rep.  No.  95-181,  9Sth  Coi^,  Ist 
Seas.  21  (1977). 

Thus,  standards  may  be  economically 
feasible  even  though  industry  considers 
them  economically  burdensome^ 

Though  the  Mine  Act  and  its 
legislative  history  are  not  specific  in 
defining  feasibility,  the  courts  have 
clarified  the  meaning  of  feasibility.  The 
Supreme  Court,  in  American  Textile 
Manufacturers'  Institute  v.  Donovan 
(OSHA  Cotton  Dust),  452  U.S.  490.  508- 
509  (1981),  defined  the  word  "feasible" 
88  "capable  of  being  done,  executed,  or 


effiacted."  The  Court  stated  that  a 
standard  would  not  be  considered     -'  - ' 
economically  feasible  if  an  entire    '^     ■ 
irtdustry's  competitive  structure  was 
threatened.  According  to  the  Court,  the 
appropriate  inquiry  into  a  standard's 
economic  feasibility  is  whether  the 
standard  is  capable  of  being  achieved. 

Courts  do  not  expect  hard  and  precise 
predictions  ftom  agencies  regarding 
feasibility.  Under  the  "arbitrary  and 
capricious  standard,"  used  in  judicial 
review  of  agency  rulemaking  under  the 
Administrative  Procedures  Act,  an 
agency  need  only  base  its  predictions  on 
reasonable  inferences  drawn  firom  the 
existing  facts.  An  agency  is  required  to 
produce  a  reasonable  assessment  of  the 
likely  range  of  costs  that  a  new  standard 
will  have  on  an  industry.  The  agency 
must  show  that  a  reasonable  probability 
exists  that  the  typical  firm  in  an 
industry  will  be  able  to  develop  and 
install  controls  that  will  meet  Uie 
standard.  United  Steelworkers  of 
America  v.  Marshall,  647  F.2d  1189 
(D.C.  Cir.  1980). 

In  developing  a  new  health  standard, 
an  agency  must  also  show  that  niodem 
technology  has  at  least  conceived  some 
industrial  strategies  or  devices  that  are 
likely  to  be  capable  of  meeting  the 
standard,  and  which  industry  is 
generally  capable  of  adopting.  United 
Steelworkers  of  America  v.  Marshall, 
supra  at  1272.  If  only  the  most 
technologically  advanced  companies  in 
an  industry  are  capable  of  meeting  the 
standard,  then  that  would  be  sufficient 
demonstration  of  feasibility  (this  would 
be  true  even  if  only  some  of  the 
operations  met  the  standard  for  some  of 
the  time).  American  Iron  and  Steel 
Institute  v.  OSHA,  577  F.  2d  825  (3d  Cir. 
1978)  at  832-835,  see  also  Industrial 
Union  Dep't.  AFI^CIO  v.  Hodgson.  499 
F.  2d  467  (D.C.  Cir.  1974). 

In  evaluating  the  feasibility  of 
particular  requirements  under  these 
legal  tests,  MSHA  took  into  account 
how  it  anticipates  interpreting  those 
requirements.  For  example,  in  the  case 
of  the  requirement  that  mine  operators 
use  all  feasible  engineering  and 
administrative  controls,  the  Agency 
considered  legal  guidance  from  the 
Federal  Mine  Safety  and  Health  Review 
Commission  as  to  what  MSHA  must 
consider,  for  enforcement  purposes,  as  a 
feasible  noise  control  at  a  particular 
mine.  This  guidance  is  discussed  in  the 
"Questions  and  Answers"  in  part  I  (see 


Question  12).  MSHA  also  used  its  expert 
knowledge  of  particular  equipment  or 
methods  of  noise  control  available  in 
the  industry,  and  considered  exposure 
data  indicating  the  extent  to  which  the 
industry  would  be  out  of  compliance 
should  a  particular  proposal  be  adopted. 

Industry  Profile 

Determining  the  feasibility  of  controls 
for  the  mining  sector  requires 
consideration  of  the  composition  and 
economics  of  that  sector.  The  following 
information  is  reprinted  horn  MSHA's 
preliminary  Regulatory  Impact  Analysis 
(RIA),  and  was  considered  by  the 
Agency'in  reaching  preliminary 
conclusions. 

Overall  Structure  of  the  Mining  Industry 

MSHA  divides  the  mining  industry 
into  two  major  segments  based  on 
commodity,  the  coal  mining  industry 
and  the  metal  and  nonmetal  mining 
industry.  These  major  industry 
segments  are  further  divided  based  on  _ 
type  of  operation  (underground  mines, 
surface  mines,  and  independent  mills, 
plants,  shops,  and  yards).  MSHA 
maintains  its  own  data  on  mine  type, 
size,  and  employment.  MSHA  also 
collects  data  on  the  number  of 
c»ntractora  and  contractor  employees  by 
major  industry  segment. 

MSHA  categorizes  mines  as  to  size 
based  on  employment.  For  the  purpose 
of  analyzing  this  proposed  rule,  MSHA 
defines  small  mines  to  be  those  having 
fewer  than  20  employees  and  large 
mines  to  be  those  having  at  least  20 
employees.  Table  IV-1  presents  the 
number  of  small  and  large  mines  and 
the  corresponding  nimiber  of  miners, 
excluding  contractors,  by  major  industry 
segment  and  mine  type.  Although 
MSHA  does  not  maintain  a  data  base  of 
the  numbere  of  miners  by  job  title,  Table 
rV-2  presents  an  estimate  of  the 
numbere  of  miners  by  job  title  groups 
based  in  part  on  research  conducted  by 
the  U.S.  Department  of  the  Interior, 
Bureau  of  Mines.  The  Agency  does  not 
maintain  a  data  base  which  would  allow 
determination  of  the  types  of  services 
provided  by  independent  contractors  or 
the  job  titles  ef  contractor  employees. 
Table  rV-3,  however,  presents  MSHA 
data  on  the  numbers  of  independent 
contractors  and  the  corresponding 
numbers  of  employees  by  major 
industry  segment  and  the  size  of  the 
operation  based  on  employment. 
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Table  FV-I  .— Oistfubutkdn  of  Operations  and  Employment  (ExcLuotNG  Contractors)  by  Mine  Type, 

Commodity,  and  Size 


Smal  (<20  EES) 

Lwge  (>20  EES) 

Total 

-  ^^^^yp^.i- .,...  - 

Number  of 
mines 

Ktumberof 
miners 

Number  of 
Mines 

Number  of 
Miners 

Number  of 
Mines 

Number  of 
Miners 

Coal: 

Underground 

Surface ^ 

Shp/Yr(VMIW^t  

Office  wortcers _ _ 

466 
875 
421 

4.630 

5.337 

2.701 

752 

606 
396 
132 

49.370 

30.173 

5.169 

5.030 

1.072 

1,271 

563 

54,000 

35,510 

7.870 

5.782 

Coal  Subtotal _ _ 

1.762 

13.420 

1.134 

89.742 

2.896 

103.162 

MetaVnonmetal  (M/NM): 

Undergrouftd 

Surface            »«..........._.....^ »,.. 

St%)fYr<mWPM  ...... ...... 

Office  wortcers 

141 
8.838 
.  288 

1.191 

49.214 

2.146 

8.530 

134 

1.192 

223 

16.736 
79.230 
18.889 
18.644 

275 

10.030 

511 

17.927 

128,444 

21.035 

27,174 

M/NM  Subtotal  _ 

9,267 

61.081 

1,549 

133.499 

10.816 

194,580 

Total  aH  mines „...._ — 

11,029 

74.501 

2,683 

223.241 

13.712 

297.742 

Source:  U.S.  Department  of  Labor.  Mine  Safety  and  Health  Administration,  Office  of  Standards,  Regulations,  and  Variances,  based  on  preimt- 
nary  1995  MIS  data  (quarter  1-quarter  4,  1995).  MSHA  estimates  assume  ttiat  operator  office  wodters  are  distributed  the  same  as  non-offoa 
workers. 

Table  IV-2.— Mining  Workforce  Estimates  by  Job  Title  Groups  (Including  Ofrce  Workers  and  Excluding 

Contractor  Employees) 


Job  tale  groups 


Coal  mining 


Percent 


Miners 


M/NM  mining 


Percent 


Total 


Miners 


Badchoe-crane-dragiine-shovei  operator 

Beltman-t)elt  deaner  (coal)-t>elt  repairman  

Blaster 

Continuous  miner  &  related  mactwie  operator  .. 

DeckharKl-t>arge  &  dredge  operator 

Dozer-heavy  &  mot)ile  equipment  operator 

Driller-auger  operator  (coal>-rock  bolter  (m/nm) 

Electrictan-wireman  (coal)-tampman 

Front-end  loader-fortdift  (m/nm)  operator  '. 

Grader-scraper  operator  

Laborer-miner-utifity  man . .. 

Longwall  operator  ; 

Manager-foremarvsupervisor :...... 

Mechanic-welder-oiler-machinist 

Mine  technical  support ^ 

Office  worl^ers < 

Plant  operator-warefKXiseman 

Roof  bolter-rock  driler  (coaO  - — ... 

Scoop  tractor  operator-motorman  (coal)  

Shuttle  car-tram  (m/nm)  operator ^.._.„ 

Stone  cutter-finisher 

Truck  driver 


Total 


1.9 
3.4 
0.8 
4.2 
0.2 
6.8 
1.9 
4.0 
2.8 
1.6 
15.0 
0.7 
11.1 
15.0 
4.4 
5.6 
3.8 
5.3 
3.4 
3.6 
0 
4.7 


2,004 

3.473 

810 

4,282 

156 

7,038 

1.910 

4.127 

2.876 

1.636 

15.477 

689 

11.423 

15,457 

4,521 

5,782 

3,921 

5,459 

3,510 

3,756 

0 

4,854 


2.5 

4,938 

0.4 

800 

OJ 

605 

V) 

V) 

0.6 

1.103 

2.7 

5,289 

1.9 

3.700 

1.9 

3.780 

7.2 

13.943 

0.7 

1.323 

10.3 

20,021 

(') 

*         V) 

10.1 

19.685 

14.7 

28,546 

6.7 

13,039 

14.0 

27.174 

14.0 

27,315 

0 

0 

0 

0 

0.8 

1,607 

0.5 

879 

10.7 

20,832 

2J 

6.942 

1.4 

4,273 

0.5 

1.415 

1.4 

4,282 

0.4 

1,259 

4.1 

12,326 

1.9 

5,611 

2.7 

7,908 

5.7 

16,820 

1.0 

2.959 

11.9 

35,498 

0.2 

689 

105 

31.106 

14J 

44.003 

5.9 

17.561 

11.1 

32.956 

10.5 

31.236 

1.8 

5,450 

1.2 

3.510 

1.8 

5,363 

03 

879 

8.6 

25.686 

100 


103.162 


100 


194,580 


100 


297.742 


^  Coniimious  miner  and  kxigwall  operators  at  metal/nonmetal  mir>es  are  included  in  ttte  job  group  laborer-mirter-utHity  man." 
Extrapolated  from  U.S.  Bureau  of  Mines.  Characterization  of  the  1986  Coal  Mining  Workforce  (IC  9192)  and  Characterizatiop  of  the  1986  Uttal 
and  Nonmetaf  Mining  Workforce  (IC  9193).  1988. 

Table  IV-3.—  Distributk)n  of  Contractors  (Contr)  and  Contractor  Employees  (Miners)  by  Major  Industry 

Segment  and  Size  of  Operation 


■             '''..■ 

Small  (<20) 

Large  (220) 

Total 

Contractors 

Nwnberof 
contr. 

Nuniberof 
miners 

Number  of 
contr. 

Number  of 
miners 

Number  of 
contr. 

Number  of 
miners 

Goal: 

Other  than  oflwe _ » .'. 

3,580 

14,310 

»1 

12J63 

3,871 

27.173 
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Table  IV-3.—  Distributkdn  of  Cottractors  (Contr)  and  Contractor  Employees  (Miners)  by  Major  Industry 

Segment  and  Size  of  Operation— Continued 


SR«i(<20) 

Large  (220) 

Total 

Contractors     ^ 

■                 • 

Number  o( 
cor*. 

Number  of 
miners 

Number  of 
contr. 

Numt>er  of 
miners 

Number  of 
contr. 

Number  of 
miners 

Office  wortcers           - — .- 

1,291 

1,160 

2,451 

Coal  Subtotal 

3,580 

15.601 

291 

14,023 

3.871 

29.624 

MetaVnonmetal  (M/NM): 

Ottier  than  offica _. — 

Office  workers      „.....„...._.._.......__.._..._»......„.._ 

2.666 

12,921 

734 

13.656 

362 

352 

20,975 

1,191 

22,166 

3,008 

33,896 
1,925 

MmM  SutJtotal .... 

2.656 

3.006 

35.821 

Total - 

6.236 

29,256 

643 

36.189 

6,879 

65,445 

Source:  U.S.  Department  of  Labor,  Mine  Safety  and  Health  Administration,  Office  of  Standards,  Regulations,  and  Vaharx»s,  based  on  pretonn 
nary  1995  MIS  data  (quarter  1-quarter  4,  1995).  MSHA  estimates  assume  that  contractor  office  workers  are  distritxited  the  same  as  non-office 
workers. 


Economic  Characteristics 

The  U.S.  mining  industry's  1995 
production  is  worth  in  excess  of  $58 
billion  in  raw  mineral  resources.  Cx>al 
mining  contributed  about  $20  billion  to 
the  Gross  Domestic  Product  in  1995  and 
metal  and  nonmetal  raining  contributed 
about  $38  billion.  Another  $17  billion  is 
reclaimed  annually  firom  recycled  metal 
and  mineral  materials  such  as  scrap 
iron,  aluminum,  and  glass. 

The  Agency  obtained  financial 
information  on  the  various  mineral 
commodities  primarily  from  the  U.S. 
Department  of  the  Interior,  Bureau  of 
Mines,  and  the  U.S.  Department  of 
Energy,  Energy  Information 
Administration. 

Structure  of  the  Coal  Miitirtg  Industry 

MSHA  separates  the  U.S.  coal  mining 
industry  into  two  major  commodity 
groups,  bituminous  and  anthracite.  The 
bituminous  group  includes  the  mining 
of  subbituminous  coal  and  lignite. 
Bituminous  operations  represent  over 
93%  of  the  coal  mining  operations, 
employ  over  98%  of  the  coal  miners, 
and  account  for  over  99%  of  the  coal 
.^  production.  About  60%  of  the 
^ituminous  operations  are  large; 
whereas  about  90%  of  the  anthracite 
operations  are  small. 


Underground  bituminous  mines  are 
more  mechanized  than  anthracite  mines 
in  that  most,  if  not  all,  underground 
anthracite  mines  still  hand-load.  Over  ' 
70%  of  the  underground  bituminous 
mines  use  continuous  mining  and 
longwall  mining  methods.  The 
remaining  use  drills,  cutters,  and 
scoops.  Although  underground  c3oal 
mines  generally  use  electrical 
equipment,  a  growing  number  of 
underground  coal  mines  use  diesel 
haulage  equipment. 

Surace  mining  methods  include 
drilling,  blasting,  and  hauUng  and  are 
similar  for  all  commodity  types.  Most 
surfece  mines  use  front-end  loaders, 
bulldozers,  shovels,  or  trucks  for  coal 
haulage.  A  few  still  use  rail  haulage. 
Although  some  coal  may  be  crushed  to 
facilitate  cleaning  or  mixing,  coal 
processing  usually  involves  cleaning, 
sizing,  and  grading. 

Preliminary  data  for  1995  indicate 
that  there  are  about  2900  active  coal 
mines  of  which  1760  are  small  mines 
(about  61%  of  the  total)  and  1130  are 
large  mines  (about  39%  of  the  total). 

Inese  data  indicate  employment  at 
coal  mines  to  be  about  103,200  of  which 
about  13,400  (13%  of  the  total)  worked 
at  small  mines  and  89,700  (87%  of  the 
total)  worked  at  large  mines.  MSHA 


estimates  that  the  average  employment 
is  8  miners  at  small  coal  mines  and  79 
miners  at  large  coal  mines. 

Structure  of  the  Metai/Nonmetal  Mining 
Industry 

The  metal  and  nonmetal  mining 
industry  consists  of  about  70  different 
conmiodities  including  metals, 
industrial  minerals,  stone,  and  sand  and 
gravel.  Preliminary  data  for  1995 
indicate  that  there  are  about  10,820 
active  metal  and  nonmetal  mines  of 
which  9270  are  small  mines  (about  86% 
of  the  total)  and  1550  are  large  mines 
(about  14%  of  the  total). 

These  data  indicate  employment  at 
metal  and  nonmetal  mines  to  be  about 
194,600  of  which  about  61,100  (31%  of 
the  total)  worked  at  small  mines  and 
133,500  (69%  of  the  total)  worked  at 
large  mines.  MSHA  estimates  that  the 
average  employment  is  7  miners  at 
^mall  metal  and  nonmetal  mines  and  86 
miners  at  large  metal  and  nonmetal 
mines.  Table  11—4  presents  the  number 
of  metal  and  nonmetal  mines  and 
miners  by  major  commodity  category, 
mine  size,  and  employment.  In  addition, 
MSHA  estimates  that  about  350  mines 
are  owned  by  state,  county,  or  city 
governments. 


Table  IV-4.— Estimated  Distribution  of  Metal/Nonmetal  Mines  and  Miners  ' 


CommodXy 

Smtf  (<20  EES) 

Lwge  (>20  EES) 

Total 

Number  o( 
Mines 

Number  of 
Mhwre 

l^jmberof 
Minos 

Number  of 
Mmars 

Number  of 
Mkies 

Number  of 
Miners 

Metal  

h4onm6tal 

Stone __ 

Sand  and  Gravel  — 

r 

176 

546 

2.640 

5.906 

1,199 

3,496 

23,003 

33,383 

193 
231 
894 
231 

46,296 

25,436 

53,157 

''           8,610 

369 

777 

3,534 

6,136 

47,495 
28,932 
76,180 
41,993 

Tot*  

9.267 

61,081 

1,549 

133.489 

10316 

194,580 

'  Includes  office  workers.  Excludes  contractors. 
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Metal  Mining 

Metal  mining  in  the  U.S.  consists  of 
about  25  different  commodities.  Most 
metal  commodities  include  only  one  or 
two  mining  operations.  Metal  mining 
operations  represent  about  3%  of  the 
metal  and  nonmetal  mines,  employ 
about  24%  of  the  metal  and  nonmetal 
miners,  and  account  for  about  35%  of 
the  value  of  metal  and  nonmetal 
minerals^produced  in  the  U.S.  About 
48%  of  the  metal  mining  operations  are 
small. 

Underground  metal  mining  uses  a  few 
basic  mining  methods,  such  as  stope, 
room  and  pillar,  and  block  caving  with 
primary  noise  sources  being  diesel 
haulage  equipment,  pneumatic  drills, 
and  mills.  Lairger  underground  metal 
mines  use  more  hydraulic  drills  and 
track-mounted  haulage;  whereas, 
smaller  underground  metal  mines  use 
more  hand-held  pneumatic  drills.  Stope 
mining  uses  more  hand-held  equipment. 
Surface  metal  mines  include  some  of  the 
largest  mines  in  the  world.  Surface 
mining  methods  (drill,  blast,  haul)  use 
the  largest  equipment  and  are  similar  for 
all  commodity  types. 

Nonmetal  Mining 

For  enforcement  and  statistical 
purposes,  MSHA  separates  stone  and 
sand  and  gravel  mining  from  other 
nonmetal  mining.  There  are  about  35 
different  nonmetal  commodities,  not 
including  stone  ot  sand  and  gravel. 
About  half  of  the  nonmetal  commodities 
include  less  than  10  mining  operations; 
some  include  only  one  or  two  mining 
operations.  Nonmetal  mining  operations 
represent  about  7%  of  the  metal  and 
nonmetal  mines,  employ  about  15%  of 
the  metal  and  nonmetal  miners,  and 
account  for  about  34%  of  the  value  of 
metal  and  nonmetal  minerals  produced 
in  the  U.S.  About  70%  of  the  nonmetal 
mining  operations  are  small. 

Nonmetal  mining  uses  a  wide  variety 
of  undei;ground  mining  methods.  For 
example,  potash  mines  use  continuous 
miners  similar  to  coal  mining;  oil  shale 
uses  in-situ  retorting;  and  gilsonite  uses 
hand-held  pneumatic  chippers.  Some 
nonmetal  commodities  use  kilns  and 
dryers  in  ore  processing.  Others  use 
crushers  and  mills  similar  to  metal 
mining.  Underground  nonmetal  mining 
operations  generally  use  more  block 
caving,  room  and  pillar,  and  retreat 
mining  methods;  less  hand-held 
equipment;  and  more  electrical 
equipment  than  metal  mining 
operations.  As  with  underground 
mining,  surface  mining  methods  vary 
more  dian  for  other  commodity  groups. 
In  addition  to  drilling,  blasting,  and 
hauling,  surface  nonmetal  miniiig 


methods  include  other  types  of  mining 
methods,  such  as  evaporation  beds  and 
dredging. 

Stone  Mining 

There  are  basically  only  eight 
different  stone  commodities  of  which 
seven  are  further  classified  as  either 
dimension  stone  or  crushed  and  broken 
stone.  Stone  mining  operations 
represent  about  33%  of  the  metal  and 
nonmetal  mines,  employ  about  39%  of 
the  metal  and  nonmetal  miners,  and 
account  for  about  19%  of  the  value  of 
metal  and  nonmetal  minerals  produced 
in  the  U.S.  About  75%  of  the  stone 
mining  operations  are  small. 

Stone  generally  is  mined  from 
quarries  using  only  a  few  different 
methods  and  diesel  haulage  to  transfer 
the  ore  from  the  quarry  to  the  mill. 
Crushed  stone  mines  typically  drill  and 
blast;  whereas,  dimension  stone  mines 
typically  use  channel  burners,  drills,  or 
wire  saws.  Milling  typically  includes 
jaw  crushers,  vibratory  crushers,  and 
vibratory  sizing  screens. 

Sand  and  Gravel  Mining 

Based  on  the  number  of  mines,  sand 
and  gravel  mining  represents  the  single 
largest  commodity  group  in  the  U.S. 
mining  industry.  About  57%  of  the 
metal  and  nonmetal  mines  are  sand  and 
gravel  operations.  They  employ  about 
22%  of  the  metal  and  nonmetal  miners 
and  accoimt  for  nbout  11%  of  the  value 
of  metal  and  nonmetal  minerals 
produced  in  the  U.S.  Over  95%  of  the 
sand  and  gravel  operations  are  small. 

Construction  sand  and  gravel  is 
generally  gathered  from  surface  deposits 
using  dredges  or  draglines  and  only 
washing  and  screening  milling  methods. 
As  in  other  surface  mining  operations, 
sand  and  gravel  uses  diesel  haulage 
equipment,  such  as  front-end  loaders, 
trucks,  and  buUdozere.  In  addition, 
industrial  sand  and  silica  flour 
operations  mill  the  ore  using  crushers, 
ball  mills,  screens,  and  classifiers. 

Economic  Characteristics  of  the  Coal 
Mining  Industry 

The  U.S.  Department  of  Energy. 
Energy  Information  Administration, 
reported  that  the  U.S.  coal  industry 
produced  a  record  1.03  billion  tons  of 
coal  in  1994  with  a  value  of  about  $20 
billion.  Of  the  several  diffierent  types  of 
coal  commodities,  bituminous  and 
subbituminous  coal  account  for  91%  of 
all  coal  production  (940  million  tons). 
The  remainder  of  U.S.  coal  production 
is  lignite  (86  million  tons)  and 
anthracite  (4  million  tons).  Although 
anthracite  offers  superior  burning 

aualities,  it  contributes  only  a  small  and 
iminishing  share  of  total  coal 


production.  Less  than  0.4%  of  U.S.  coal 
production  in  1994  was  anthracite. 

Mines  east  of  the  Mississippi  account 
for  about  53%  of  the  current  U.S.  coal 
production.  For  the  period  1949  through 
1995,  coal  production  east  of  the 
Mississippi  River  fluctuated  relatively 
little  from  a  low  of  395  million  tons  in 
1954  to  630  million  tons  in  1990.  (It  was 
568  million  tons  in  1994.)  During  this 
same  period,  however,  coal  production 
west  of  the  Mississippi  increased  each 
year  from  a  low  of  20  million  tons  in 
1959  to  a  record  490  million  tons  in 
1995.  The  growth  in  western  coal  is  due 
•  in  part  to  enviromnental  concerns  that 
led  to  increased  demand  for  low-suifur 
coal,  which  is  concentrated  in  the  West 
In  addition,  surface  mining,  with  its 
higher  average  productivity,  is  much 
more  prevalent  in  the  West. 

Preliminary  MSHA  data  for  1995' 
indicate  that  small  mines  produced 
about  4%  of  the  total  coal  mine 
production  (about  44  million  tons)  and 
large  mines  produced  about  96%  of  the 
total  (983  million  tons).  MSHA 
calculations  indicate  that  the  average 
total  production  per  miner  for  1995  was 
about  3,500  tons  at  small  mines  and 
11,400  tons  at  large  mines.  The  average 
total  coal  production  for  1995  was  about 
25,000  tons  per  small  mine  and  867,000 
tons  per  large  mine. 

The  1994  estimate  of  the  average 
value  of  coal  at  the  point  of  production 
is  about  $19  per  tcm  for  bituminous  coal 
and  lignite,  and  $36  per  ton  for 
anthracite.  MSHA  chose  to  use  $19  per 
ton  as  the  value  for  all  coal  production 
because  anthracite  contributes  such  a 
small  amount  to  total  production  that 
the  higher  value  per  ton  of  anthracite 
does  not  greatly  impact  the  total  value. 
The  total  value  of  coal  production  in 
1995  was  about  $20  billion  of  which 
about  $0.9  billion  was  produced  by 
small  mines  and  $19.1  billion  was 
produced  by  large  mines.  On  a  per  mine 
basis,  the  average  coal  production  was 
valued  at  $0.5  million  per  small  mine 
and  $17  million  per  larjge  mine. 

Coal  is  used  for  several  purposes 
including  the  production  of  electricity. 
The  predominant  consumer  of  coal  is 
the  U.S.  electric  utility  industry  which 
used  829  million  tons  of  coal  in  1995  or 
80%  of  the  coal  produced.  Other  coal 
consumers  include  coke  plants  (33 
million  tons),  residential  and 
commercial  consumption  (6  million  . 
tons),  and  miscellaneous  other 
industrial  uses  (73  million  tons).  This 
last  category  includes  the  use  of  coal 
products  in  the  manufacturing  of  other 
products,  such  as  plastics,  dyes,  drugs, 
explosives,  solvents,  refrigerants,  and 
fertilizers. 
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The  current  rate  of  U.S.  coal 
production  exceeds  U.S.  consumption 
by  roughly  90  million  tons  annually.  In 
1995.  89  million  tons  of  this  excess 
production  was  exported  and  the 
remainder  was  stockpiled.  Japan  (11.8 
million  tons).  Canada  (9.4  million  tons), 
and  Italy  (9.1  million  tons)  were  the  top 
three  importers  of  U.S.  coal.  Year-to- 
year  fluctuations  in  exports  of  U.S.  coal 
vary  more  than  domestic  consumption. 
During  the  1990's.  changes  in  exports 
from  the  previous  year  varied  from  a 
24%  increase  to  a  27%  decrease: 
whereas,  changes  in  domestic 
consumption  only  varied  from  a  4% 
increase  to  a  1%  decrease. 

The  U.S.  coal  industry  enjoys  a  fairly 
constant  domestic  demand.  Its  demand . 
by  electric  utilities  continues  to  increase 
annually.  MSHA  does  not  expect  a 
substantial  change  in  coal  demand  by 
utilities  in  the  near  future  because  of  the 
high  conversion  costs  of  changing  a  fuel 
source  in  the  electric  utility  industry. 
Energy  experts  predict  that  coal  will 
continue  to  be  the  dominant  fuel  source 
of  choice  for  power  plants  built  in  the 
future.  Nuclear  and  hydropower 
currently  comprise,  and  are  anticipated 
in  the  future  to  comprise,  a  small 
fraction  of  fuel  sources  for  utilities. 

The  international  market  for  coal  was 
marked  by  several  notable  events  in  the 
1990's.  The  breakup  of  the  Soviet  Union 
(USSR),  a  new  political  regime  in  South 
Africa,  and  economic  policy  changes  in 
the  United  Kingdom  and  Germany 
contributed  to  price  and  demand 
changes  in  coal's  global  marketplace; 
newly  independent,  former  USSR 
republics  provided  competition  to  U.S. 
companies  for  a  share  of  the  European 
coal  market:  and  the  deep  European 
recession  of  1993-1994  caused  exports 
of  coal  to  decrease.  Similarly,  the 
cessation  of  the  economic  boycott  of 
South  Africa,  and  its  new  political 
leadership,  has  led  to  new  interest  in 
South  African  exports.  South  Africa 
ranks  third  after  Australia  and  the  U.S. 
in  coal  exports.  Its  coal  exploration  and 
mining  have  the  nation  poised  to 
maintain  its  global  position.  The 
privatization  of  British  power 
companies  and  the  elimination  of  coal 
subsidies  in  Germany  have  led  to  an 
increased  interest  in  U.S.  coal.  These 
international  economic  policy  changes 
are  predicted  to  create  a  substantial 
export  opportunity  for  U.S.  coal  over  the 
long  term. 

The  net  effect  of  these  aforementioned 
international  activities  appears  to  be  a 
continued  demand  for  U.S.  coal  at  or 
near  current  level.  The  U.S.  can  expect 
additional  competition,  however,  from 
other  current  coal  producing  countries 
(e.g.,  Australia,  South  Africa,  former 


USSR  republics,  Poland),  as  well  as 
from  new  suppliers  in  Colombia, 
Venezuela,  China,  and  Indonesiar  The 
U.S.  coal  industry  has  vast  reserves  of 
unmined  coal  which  is  predicted  to 
sustain  coal's  demand  for  another  half 
millennium  if  mined  at  the  current  rate. 

The  economic  health  of  the  coal 
industry  may  be  summarized  as  a  fairly 
stable  market  which  may  be  subject  to 
periodic  price  and  demand  fluctuations. 
These  fluctuations  are  largely  functions 
of  domestic  supply  disruptions  and 
increased  international  competition. 
The  1993  average  profit  as  a  percent  of 
revenue  for  the  coal  mining  industry 
was  about  3-4%  after  taxes. 

Economic  Characteristics  of  the  Metal 
and  Nonmetal  Mining  Industry: 
Summary  V^      ...■ 

The  1995  value  of  all  metal  and 
nonmetal  mining  output  is  about  $38 
billion.  Metal  mining  contributes  $13.2 
billion  to  this  total  and  includes  metals 
such  as  aluminum,  copper,  gold,  and 
iron.  Nonmetal  mining  is  valued  at 
$12.9  billion  and  includes  commoditim 
such  as  cement,  clay,  and  salt.  Stone 
mining  contributes  about  $7.2  billion 
and  sand  and  gravel  contributes  about 
$4.3  billion  to  this  total. 

The  entire  metal  and  nonmetal 
mining  industry  is  markedly  diverse  not 
only  in  terms  of  the  breadth  of  minerals, 
but  also  in  terms  of  each  commodity's 
usage.  For  example,  metals  such  as  iron 
and  aluminum  are  used  to  produce 
vehicles  and  other  heavy  duty 
equipment,  as  well  as  consumer  goods 
such  as  household  equipment  and  soda 
pop  cans.  Other  metals,  such  as 
uranium  and  titanium,  have  limited 
uses.  Nmunetals  like  cement  are  used  in 
construction  while  salt  is  used  as  a  food 
additive  and  on  roads  in  the  winter. 
Soda  ash,  phosphate  rock,  and  potash 
also  have  a  wide  variety  of  commercial 
uses.  Stone  and  sand  and  gravel  are 
used  in  numerous  industries  including 
the  construction  of  roads  and  buildings. 

A  detailed  economic  picture  of  the 
metal  and  nonmetal  mining  industry  is 
difficult  to  develop  because  most  mines 
are  either  privately  held  corporations  or 
sole  proprietorships,  or  subsidiaries  of 
publicly  owned  companies.  Privately 
held  corporations  and  sole 
proprietorships  do  not  make  their 
financial  data  available  to  the  public. 
Further,  parent  companies  are  not 
required  to  separate  financial  data  for 
subsidiaries  in  their  reports  to  the 
Securities  and  Exchange  Commission. 
As  a  result,  financial  data  are  available 
for  only  a  few  metal  and  nonmetal 
companies  and  these  data  are  not 
representative  of  the  entire  industry. 
Each  commodity  has  a  unique  market 


demand  structure.  The  following 
discussion  focuses  on  market  forces  on 
a  few  specific  commodities  of  the  metal 
and  nonmetal  industry. 

Metal  Mining 

Historically,  the  value  of  metals 
production  has  exhibited  considerable 
instability.  In  the  early  1980's.  excess 
capacity,  large  inventories,  and  weak 
demand  depressed  the  international 
market  for  metals  while  the  strong 
dollar  placed  U.S.  producers  at  a 
competitive  disadvantage  with  foreign 
producers.  Reacting  to  this,  many  metal 
mining  companies  reduceld  work  forces, 
eliminated  marginal  facilities,  sold  non- 
core  businesses,  and  restructured.  At  the 
same  time,  new  mining  technologies 
were  developed  and  wag6  increases 
were  restrained.  As  a  result,  the  metal 
mining  firms  now  operating  are  more 
efficient  and  have  lower  break-even 
prices  than  those  that  operated  in  the 
1970's. 

For  the  purposes  of  this  analysis, 
MSHA  uses  the  Standard  and  Poor's 
methodology  of  dividing  metal  mining 
into  two  categories:  iron  ore  and 
alloying  metals,  and  copper  and 
precious  metals.  Metal  mine  production 
is  valued  in  excess  of  $13  billion. 
Copper,  aluminum,  gold,  and  iron  are 
the  highest  revenue  producers  of  the 
metal  industry. 

Variations  in  the  prices  for  iron  and 
alloying  metals,  such  as  nickel, 
aluminum,  molybdenum,  vanadium, 
platinum,  and  lead,  coincide  closely 
with  fluctuations  in  the  market  for 
durable  goods,  such  as  vehicles  and 
heavy  duty  equipment.  As  a  result,  the 
market  for  these  metals  is  cyclical  in 
nature  and  is  impacted  directly  by 
changes  in  aggregate  demand  and  the 
economy  in  general. 

Both  nickel  and  aluminum  have 
experienced  strong  price  fluctuations   ' 
over  the  past  few  years:  however,  with 
the  U.S.  and  world  economies 
improving,  demand  for  such  alloys  is 
improving  and  prices  have  begun  to 
recover.  It  must  be  noted  that  primary 
production  of  aluminum  will  continue 
to  be  impacted  by  the  push  to  recycle. 
Recycling  of  aluminum  now  accounts 
for  30%  of  the  aluminum  used  and  this 
percent  is  expected  to  rise  in  the  coming 
years.  Due  to  the  increase  in  aluminum 
recycling,  prices  have  been  falling  and 
inventories  rising  since  the  mid  to  late 
19B0's. 

The  market  for  copper  and  precious 
metals,  such  as  gold  and  silver,  is 
marked  by  great  uncertainty  and  price 
volatility.  Prices  for  gold  and  silver 
fluctuated  by  as  much  as  17  to  25%. 
respectively,  ddring  1993.  The  copper 
market  recovered.substantially  during 
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1994,  posting  a  3.7%  gro«vth  in  demand 
by  1995.  The  gold  and  silver  markets, 
however,  continue  to  be  marred  with 
speculative  demand  spun;  consistent 
recovery  and  growth  have  been  difficult 
to  achieve  due  to  uncertainty  of  U.S. 
buyers  and  shifts  in  production  in  South 
Africa  and  Russia.  In  1993,  Russia  began 
to  cut  back  its  gold  production  which^ 
had  generated  low  prices  in  the  global 
market  since  1990. 

Overall,  the  production  from  metal 
mining  increased  by  about  5.5%  &x>m 
1987  to  1995;  1995  estimates  put 
capacity  utilization  at  84%.  MSHA 
ex])ects  that  the  net  result  for  the  metal 
mining  industry  may  be  reduced 
demand  but  sustained  prices.  The  1993 
average  pfofit  as  a  percent  of  revenue  for 
the  metal  mining  industry  was  about  a 
1.3%  loss  after  taxes. 

Nonmetal  Mining,  Including  Stone  and 
Sand  and  Gravel 

Nonmetal  mine  production  is  valued 
at  more  than  $24  billion.  Included  in 
this  figure  is  the  production  of  ^nite, 
limestone,  marble,  slate,  and  oti^er 
forms  of  crushed  and  broken  or 
dimension  stone.  Other  prosperous 
commodities  in  the  nonmetal  category 
include  salt,  clay,  phosphate  rock,  and 
soda  ash.  Martlet  demand  for  these 
products  tends  not  to  vary  greatly  with 
fluctuations  in  aggregate  demand.  Stone 
is  the  leading  revenue  generator  with 
1994  production  valued  at  $7.2  billion. 
Construction  sand  and  gravel  and 
industrial  sand  1995  production  is 
valued  at  about  $4.3  billion. 

Evaluating  financial  information  for 
nonmetal  mining  operations  is 
particularly  difficult  Financial  data  are 
available  only  for  relatively  large  mining 
operations  and  these  often  engage  in  a 
wide  variety  of  activities  of  which 
mining  is  typically  only  a  small  part. 
Many  large  mining  firms  have  financial 
interests  in  mines  or  mills  of  difiiarent 
commodities,  thereby  making  it  diRicult 
to  evaluate  the  financial  aspects  of  any 
specific  commodity.  Publicly  held  firms 
are  not  required  to  separate  financial 
data  for  their  subsidiaries  in  their 
reports  to  the  Securities  and  Exchange 
Commission  and  financial  data  are  not 
available  for  most  of  the  small  mines 
because  they  are  not  publicly  owned. 
(About  98%  of  the  small  metal  and 
nonmetal  mining  operations  are  stone, 
sand  and  gravel,  or  other  nonmetal 
operations.)  This  discussion  of  the 
economic  characteristics  of  the 
nonmetal  mining  industry  does  not 
separately  address  sand  and  gravel, 
stone,  and  miscellaneous  other 
nonmetal -mining  operations  as  was 
done  in  the  discussion  of  the  nonmetal 
mining  industry's  structure. 


Sand  and  gravel  and  stone  products, 
including  cement,  have  a  cyclical 
demand  structure.  As  a  recession 
intensifies,  demand  for  these  products 
sharply  decreases.  Some  stability  in  the 
market  was  achieved  during  1993  and 
early  1994.  Demand  for  stone, 
particularly  cement,  is  expected  to  grow 
by  as  much  as  4.8%  and  demand  for 
sand  and  gravel  is  expected  to  grow  by 
as  much  as  2.3%. 

The  U.S.  is  the  largest  soda  ash 
producer  in  the  world  with  its  1994 
production  valued  at  about  $650  . 
million.  Soda  ash  is  used  in  the 
production  of  glass,  soap  and 
detergents,  paper,  and  food.  Both  salt 
and  soda  ash  have  a  fairly  constant 
demand  structure  due  to  the  products' 
uses  and  the  lack  of  suitable  substitutes. 
A  1994  industry  analysis  indicates  shifts 
in  the  world  demand  for  salt.  European 
demand,  impelled  by  the  economic 
breakdown  of  Central  and  Eastern 
Europe,  has  declined;  however,  growth 
in  demand  has  increased  in  Asia  and 
the  Far  East. 

Phosphate  rock,  which  is  used 
primarily  to  manufacture  fertilizer,  has 
an  unusual  market  structure.  U.S. 
production  and  exports  of  phosphate 
rock  have  declined  in  recent  years  and 
imports  bom  Morocco  increased  by 
180%  fixim  1991  to  1992. 

The  remaining  nonmetal  commodities 
which  include  boron  fluorspar,  oil 
shale,  and  other  minerals  are  produced 
typically  by  a  small  number  of  mining 
operations.  Despite  this  fact,  annual 
production  of  pumice,  i>erlite, 
vermiculite,  and  some  others  is  valued 
at  the  tens  of  millions  of  dollars  for  each 
product. 

Overall,  the  production  from 
nonmetal  mining  remained  relatively 
stable  from  1987  to  1995;  1995  estimates 
put  capacity  utilization  for  stone  and 
earth  minerals  at  about  97%.  The  net 
result  for  the  nonmetal  mining  industry 
may  be  higher  demand  for  stone  and  ' 
various  other  commodities  and 
increased  prices.  The  1993  average 
profit  as  a  percent  of  revenue  was  about 
3-4%  for  nonmetal  mine  production, 
excluding  stone  and  sand  and  gravel; 
about  8%  for  stone  mining;  and  about 
5%  for  sand  and  gravel. 

Feasibility  of  Requiring  the  Use  of 
Engineering  and  Administrative 
Controls  at  a  TWA,  of  90  dBA 

In  this  proposal,  MSHA  has 
determined  that  the  Mine  Act's 
objective  to  protect  miners  from 
material  impairment  of  health  can  be 
met  by  requiring  mine  operators  to  use 
all  feasible  engineering  and 
administrative  controls.  This  approach 
is  close  to  that  already  required  in  the 


metal  and  nonmetal  sector  of  the 
industry.  In  the  coal  sector,  attenuation 
of  hearing  protectors  have  been 
considered  in  determining  compliance 
with  the  PEL,  and  in  practice  this  has 
meant  that  few  mine  operators  have  had 
to  institute  engineering  or 
administrative  controls. 

The  approach  gives  mine  operators 
flexibility  to  choose  those  controls  or 
combinations  of  controls  which  would 
be  the  most  effective  in  reducing 
exposure  to  noise.  If  the  institution  of 
administrative  controls  does  not 
adequately  protect  the  miners  in  a  given 
work  situation,  MSHA  %vill  require  the 
implementation  of  feasible  engineering 
controls.  Under  this  approach,  the 
Agency  has  to  determine  in  the  -. 

particular  situation  that  the  proposed 
engineering  controls  are  feasible  prior  to 
requiring  their  implementation. 
Likewise,  if  the  engineering  controls 
prove  inadequate,  the  Agency  will 
require  the  implementation  of  feasible 
administrative  controls. 

In  the  metal  and  nonmetal  industry 
whme  this  approach  is  currently 
implemented,  smaller  operations 
predominate.  As  a  result,  administrative 
controls  are  seldom  feasible,  and 
engineering  controls  may  not  be 
econcHnically  feasible  for  some 
operations.  Moreover,  given  the 
technology  available  in  this  sector,  in  a 
few  cases  complete  engineering 
solutions  may  not  be  technologically 
feasible.  However  based  on  the 
information  on  available  controls 
reviewed  in  part  ID,  including  methods 
developed  by  the  former  Bureau  of 
Mines,  MSHA  believes  there  are  few 
cases  in  which  noise  cannot  be 
significantiy  reduced  through  some  sort 
of  engineering  control  (including  miner 
isolation).  The  Agency  has  specifically 
solicited  comments  on  the  feasibility  of 
controls  for  metal  and  nonmetal 
equipment  and  operations  identified  as 
generating  sound  levels  above  a  TWAs 
of  105  dBA;  as  noted  in  part  III, 
exposures  exceeding  this  level 
constitute  less  than  one-quarter  of  one 
percent  of  all  exposures,  and  many  mine 
operators  do  manage  to  control  the 
exposures  from  such  equipment.  And 
the  Agency  welcomes  comments  on 
other  specific  feasibility  concerns. 
Based  on  its  review,  MSHA  believes 
most  metal  and  nonmetal  mine 
operators  will  find  feasible  engineering 
controls  that  meet  their  requirements. 

In  the  coal  industry,  many  mine 
operators  are  larger  and  the  technology 
is  different.  Many  coal  mine  operators 
are  large  enough  to  be  able  to  use 
administrative  controls.where 
engineering  controls  are  not 
economically  feasible.  Moreover,  based 
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on  the  information  reviewed  in  pert  ID, 
MSHA  is  confident  that  engineering 
solutions  are  available  that  can 
significantly  reduce  noise  in  almost  all 
situations  in  which  coal  mining  noise 
exceeds  the  PEL.  Moreover,  the  Agency 
notes  that  the  available  engineering 
solutions  are  constantly  changing — for 
example,  it  may  be  easier  today  than  it 
used  to  be  to  find  retrofit  cabs  for  older 
equipment.  Even  in  problem  areas  like 
coal  preparation  plants  and  highwall 
areas  there  are  available  solutions.  In 
coal  preparation  plants,  motor 
enclosures,  operator  control  booths, 
material  dampening  of  chutes  and 
transfer  points,  and  process  area 
enclosures  can  bring  about  significant 
reductions  in  exposure:  for  highwall 
areas,  exhaust  mufflers  and  compressor 
barriers  can  do  the  same.  The  Agency 
would  be  interested  in  comments  on 
problems  encountered  in  controlling 
noise  in  coal  operations  and  on 
solutions  that  have  proved  effective. 

In  concluding  that  such  requirements 
are  feasible  in  the  mining  industry, 
MSHA  takes  into  account  that  the 
proposed  rule  would  require  a  mine 
operator  to  use  all  feasible  engineering 
and  administrative  controls.  On  the  one 
hand  this  means  that  MSHA  will  require 
mine  operators  to  consider  all  possible 
controls  so  as  to  find  a  combination  that 
will  in  fact  reduce  noise  as  much  as 
possible.  MSHA's  enforcement  poHcy  in 
this  regard  has  been  noted  earlier  in  this 
section  (and  in  the  Question  and 
Answer  section  in  part  I).  On  the  other 
hand,  there  may  be  situations  where  no 
combination  of  engineering  and 
administrative  controls  to  reduce 
exposures  to  the  PEL  is  economically  or 
technologically  feasible.  In  such  cases, 
the  proposed  standard  specifies  the 
other  actions  a  mine  operator  must  take 
to  protect  workers  to  the  maximum 
extent  possible — including  the  use  of 
engineering  and  administrative  controls 
to  reduce  exposures  to  the  maximum 
extent  that  is  feasible. 

Following  is  further  discussion  of  the 
feasibility  of  administrative  controls  and 
engineering  controls,  respectively. 

Feasibility  of  Administrative  Controls 

Administrative  controls  refers  to  the 
practice  of  limiting  the  exposure  of 
individual  miners  to  a  noise  source. 
Administrative  controls  reduce 
exposure  through  such  actions  as 
rotation  of  miners  to  areas  having  lower 
sound  levels,  rescheduling  of  tasks, 
modifying  work  activities,  or  limiting 
the  amount  of  time  that  a  miner  is 
exposed  to  noise. 

The  feasibility  of  administrative 
controls  to  solve  particular  noise 
problems  in  any  mine  may  be  limited  by 


a  number  of  hctora:  limitations  on  the 
number  of  qualified  miners  capable  of 
handling  a  specific  task,  labor/ 
management  agreements  affecting  duty 
assignments,  or  difficulty  in  ensuring 
that  miners  adhere  to  the  administrative 
controls.  Further,  because  the 
effectiveness  of  administrative  controls 
is  based  on  adherence  to  these  strict 
time  periods,  mine  operators  may  find 
it  difncult  to  verify  compliance  with  the 
administrative  procedures. 

As  explained  in  the  discussion  of 
proposed  §  62.120(c),  it  is  MSHA's 
experience  that  administrative  controls 
are  relatively  more  feasible  for  mines 
with  many  employees  and  relatively 
less  feasible  for  mines  with  fewer 
employees.  As  demonstrated  by  the 
industry  profile,  the  mines  in  the  coal 
industry  are  generally  larger  mines.  It  is 
MSHA's  experience  that  many  coal 
mine  operators  may  prefer 
administrative  controls  as  the  primary    * 
noise  control.  This  is.  in  fact,  the 
reasons  proposed  §  62.120(c)  was 
designed  to  preserve  mine  opoator 
choice.  The  use  of  such  controls  is 
much  less  feasible  in  the  smaller  mines 
that  characterize  the  metal  and 
nonmetal  industry. 

Feasibility  of  Engineering  Controls 

If  administrative  controls  are  not 
feasible,  or  cannot  by  themselves  reduce 
noise  to  the  PEL,  mine  operators  are  to 
use  all  feasible  engineering  controls. 
This  discussion  is  divided  into  two 
parts:  the  technological  feasibility  of 
such  controls,  and  the  economic 
feasibility  of  such  controls. 

Technological  Feasibility  of  Engineering 
Controls 

MSHA  is  an  active  and 
knowledgeable  partner  in  continually 
refining  and  improving  existing  noise 
control  technology.  At  the  request  of 
MSHA's  Coal  Mine  Safety  and  Health  or 
Metal  and  Nonmetal  Mine  Safety  and 
Health,  MSHA's  Technical  Support 
actively  assists  mine  operators  in 
developing  noise  controls.  Based  upon 
this  knowledge,  and  MSHA's 
experience,  the  Agency  has  determined 
that  feasible  engineering  controls  exist 
for  the  majority  of  equipment  used  in 
mining.  # 

MSHA  has  evaluated  under  actual 
mining  conditions  newly  developed 
noise  controls  for  surface  self-propelled 
equipment,  underground  diesel 
powered  haulage  equipment,  jumbo 
drills,  track  drills,  hand-held  percussive 
drills,  draglines/shovels,  portable 
crushers,  channel  burners,  and  mills, 
and  has  found  them  to  be  effective  in 
reducing  miners'  noise  exposure.  Some 
of  these  feasible  engineering  controls  are 


already  designed  into  new  equipment. 
In  many  cases,  effective  and  feasible 
controls  are  available  through 
retrofitting  or  the  proper  use  of  noise 
barriers.  A  more  detailed  discussion 
regarding  the  availability  of  these 
controls  is  contained  in  part  HI  of  this 
preamble  (see  Engineering  Noise 
Octrois  for  Mining  Equipment,  in  the 
discussion  of  proposed  §  62.120(c)  in 
part  m).  Part  V  of  this  preamble 
contains  a  list  of  publications  of  the 
former  USBOM  evaluating  noise 
controls  for  various  types  of  mining 
equipment. 

As  noted  previously,  there  are  some 
instances  where  current  noise  control 
technology  still  cannot  reduce  sound 
levels  to  within  a  TW Ag  of  90  dBA  and 
where  quieter  replacement  equipment 
may  not  be  feasible.  An  example  of  this 
is  a  pneumatic  jackleg  drill  used  in 
hardrock  mining.  b^HA's  data  on 
equipment  producing  high  levels  of 
noise  are  discussed  in  part  III  (see  the 
discussion  of  a  possible  dose  ceiling  in 
proposed  §  62.120(e)). 

Economic  Feasibility  of  Engineering 
Controls 

The  data  from  MSHA's  dual-threshold 
survey,  presented  in  Tables  II-ll  and 
n-12  in  part  II  of  this  preamble,  indicate 
that  even  with  the  proposed  new 
threshold  level  (80  dBA),  almost  three- 
quarters  of  the  metal  and  nonmetal 
samples,  and  almost  two-thirds- of  the 
coal  samples,  already  are  below  the  PEL. 
No  additional  controls  would  be 
required  in  these  cases. 

The  Agency  has  determined  that  the 
incremental  costs  of  the  requirements 
for  engineering  controls  would  be  $3.5 
million  a  year  for  ten  years,  of  which 
$2.2  million  is  allocable  to  the  coal 
sector  and  $1.3  million  to  the  metal  and 
nonmetal  sector.  (The  additional  costs 
to  the  metal  and  nonmetal  sector  reflect 
in  part  the  proposed  lowering  of  the 
threshold,  which  will  result  in  the 
measurement  of  more  overexposures 
than  at  present.) 

As  described  in  more  detail  in  the 
Agency's  preliminary  RIA,  to  calculate 
the  costs  for  engineering  controls, 
MSHA  evaluated  various  engineering 
controls  and  their  related  costs. 

In  determining  which  engineering 
controls  the  metal  and  nonmetal 
industry  will  have  to  use  under  the 
proposed  rule,  MSHA  considered  the 
engineering  controls  that  are  used  under 
the  current  rule.  MSHA  believes  that 
metal  and  nonmetal  mine  operators  may 
generally  have  exhausted  the  least 
costly  engineering  controls  to  comply 
with  the  current  rule  for  some  job 
groups.  Compliance  with  the  proposed 
rule  for  these  job  groups  would  require 
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that  the  mine  operator  use  more   „ 
expensive  controla-'-specifically, 
retrofltting  equipment — or  purchase 
new  equipment.  For  other  job  groups, 
however,  mine  operators  may  have  used 
only  those  controls  necessary  to  comply 
with  the  PEL  and  the  less  costly  controls 
may  still  be  available.  To  determine  the 
cost  of  engineering  controls,  MSHA 
looked  at  the  average  cost  of  such 
engineering  controls. 

For  the  coal  industry.  HPDs  have 
generally  been  substituted  for 
engineering  and  administrative  controls, 
so  the  industry  has  not  exhausted  the 
use  of  relatively  inexpensive  controls 
which  have  been  demonstrated  to  be 
capable  of  bringing  about  significant 
reductions  of  sound  levels.  Even  though 
the  average  cost  of  such  controls  would 
be  less  than  for  the  metal  and  nonmetal 
industry,  the  change  in  approach  would 
require  controls  be  used  much  more 
often  than  at  present.  This  is  why  the 
industry  would  experience  a  relatively 
higher  expense  for  engineering  controls. 

MSHA  believes  the  requirements  for 
engineering  and  administrative  controls 
clearly  meet  the  feasibility  requirements 
of  the  Iqw.  Based  on  the  comments 
received  in  response  to  its  ANPRM  and 
discussed  below,  MSHA  believes  some 
in  the  industry  may  misunderstand  the 
nature  of  the  engineering  controls 
required.  In  many  cases,  inexpensive 
controls  may  effectively  eliminate 
overexposures. 

Comments  on  Feasibility  of  Engineering 
and  Administrative  Controls 

MSHA  received  numerous  comments 
indicating  that  engineering  controls 
were  not  feasible  to  reduce  a  miner's 
noise  exposure  to  within  the  PEL  for 
many  types  of  mining  equipment. 
Several  commenters  stated  that 
engineering  controls  are  most  effective 
when  they  are  designed  into  equipment 
versus  applied  by  retrofitting.  Other 
commenters  stated  that  retrofit  noise 
controls  are  often  not  as  durable  or 
effective  as  controls  installed  by  the 
equipment  manufacturer.  One 
commenter  suggested  that  MSHA 
establish  approval  and  certification 
procedures  for  equipment  noise 
emissions,  similar  to  those  established 
in  part  18  for  permissible  equipment 
used  in  gassy  mines. 

In  respcmse  to  the  commenters  who 
indicateid  that  engineering  controls  were 
not  feasible  for  many  types  of  mining 
equipment,  MSHA  would  point  out  that 
significant  progress  has  been  made  in 
developing  quieter  mining  equipment 
since  the  mid-ig70's  when  MSHA's 
existing  noise  standards  were 
promulgated.  Currently,  almost  all 
pneumatic  drill  manufacturers  offer 


exhaust  mufflers  where  few  were 
available  in  the  early  \970's.  Similarly, 
almost  all  manufecturers  of  mobile 
surface  equipment  offer  environmental 
and/or  acoustically  treated  cabs.  Some 
manufacturers  also  offer  acoustically 
treated  cabs  for  undei;ground  mining 
equipment,  such  as  jumbo  drills  and 
scoop  trams.  As  noted,  the  availability 
of  feasible  engineering  noise  controls  is 
discussed  in  greater  detail  in  the  section 
of  the  preamble  on  Engineering  Noise 
Controls  for  Mining  Equipment. 
MSHA  does  not  agree  with  the 
commenter  who  suggested  that  MSHA 
establish  approval  and  certification  for 
equipment  noise  emissions  similar  to 
part  18.  Such  a  process  could  be  more 
costly  and  limit  a  mine  operator's 
flexibility  in  implementing  noise 
control  procedures. 

The  most  cited  disadvantage  of 
engineering  controls  is  cost.  In 
particular,  some  commenters  are 
concerned  that  they  would  be  required 
to  install  controls  that  would  not,  by 
themselves,  be  adequate  to  attain 
compliance.  If  this  occiu^,  the  proposal 
would  also  require  that  administrative 
controls  be  used  to  reduce  exposure  to 
the  PEL;  moreover,  if  a  combination  of 
controls  does  not  reduce  exposures  to 
the  PEL,  hearing  protectors  must  be 
worn  and  the  afiected  miners  enrolled 
in  an  HCP.  Hiese  commenters  believe 
that  in  such  cases,  costs  to  Install 
engineering  controls  are  wasted  since 
they  still  may  have  to  resort  to  these 
additional  controls.  More  significantly, 
mine  operators  are  concerned  that 
requiring  engineering  controls  will 
usually  require  the  purchase  of  new 
etmipment. 

The  first  concern  is  misplaced. 
Controlling  noise  requires  the  hierardiy 
of  requirements  proposed  by  §  62.120(c). 
A  mine  operator  has  a  choice  as  to  what 
mix  of  engineering  and  administrative 
controls  to  use  as  long  as  together  they 
reduce  noise  exposures  to  the  PEL  or  as 
close  thereto  as  feasible.  Hearing 
protectors  and  enrollment  in  a  hearing 
conservation  program  are  helpful  when 
nothing  more  can  feasibly  be  done  to 
reduce  noise  exposure,  but  they  are  not 
a  substitute. 

MSHA  generally  agrees  with  the 
commenters  who  stated  that  engineering 
controls  are  most  effective  when  factory 
installed.  The  Agency  would  encourage 
mine  operators  to  purchase  mining 
machinery  equipped  with  appropriate 
noise  controls  oiffered  by  the  original 
equipment  manufacturer  rather  than 
retrofitting  noise  controls.  Almost  every 
piece  of  mining  equipment  currently 
manufactured  has  optional  noise  control 
packages.  Based  on  comramits  and 
MSHA's  experience  in  noise  control,  the 


Agency  has  concluded  that  engineering 
controls  designed  and  installed  by  the 
manufacturer  for  a  particular  unit  will 
generally  be  more  effective  and  durable 
than  a  retrofit  control  of  similar  design. 
Additionally,  the  cost  of  such  controls 
may  in  some  cases  be  substantially 
higher  if  it  is  purchased  from  the 
equipment  manufacturer  on  a  retrofit 
basis,  rather  than  at  the  time  the  unit 
was  originally  built. 

At  the  same  time,  as  discussed  in  part 
m,  MSHA  has  determined  that  some 
retrofit  controls  may  be  as  effective  as 
controls  offered  by  equipment 
manufacturers.  Examples  of  engineering 
controls  which  are  routinely  retrofitted 
onto  existing  mining  equipment 
include:  environmental  cabs;  control 
booths;  sound  barriers  and  baflles; 
exhaust  mufflers;  and  the  application  of 
acoustical  materials  to  equipment 
firewalls  and  the  inside  walls  of  cabs 
and  control  booths.  Moreover,  many 
successful  retrofit  noise  controls  (e.g., 
cabs,  barrier  shields,  and  drill  exhaust 
muffiers)  were  developed  by  operators 
using  materials  readily  available.  Often 
the  miners  who  use  the  equipment  offw 
valuable  suggestions  on  iitiproving  the 
design  and  effectiveness  of  these 
controls.  Some  of  the  controls 
developed  by  the  mine  operators  have 
bean  adopted  by  manufacturers  for  use 
on  both  existing  and  new  equipment. 
MSHA  has  determined  that  allowing  the 
mine  operator  to  develop  controls 
provides  the  mine  operator  with 
maximum  flexibility  in  complying  with 
the  standard  thereby  eliminating  the 
need  in  those  cases  to  purchase 
manufacturer  installed  controls. 

Infeasibility  of  PEL  at  TWA«  of  85  dBA 

MSHA  seriously  considered  lowering 
the  PEL  to  a  TWAs  of  85  dBA  because 
of  its  conclusion  that  there  is  a 
significant  risk  of  material  impairment 
trom  noise  exposures  at  or  above  this 
level.  The  Agency  has  tentatively 
concluded,  however,  that  it  may  not  be 
feasible  at  this  time  for  the  mining 
industry  to  reduce  noise  to  that  level. 

Exposure  data  collected  by  MSHA 
indicate  that  with  a  PEL  at  a  TWA«  of 
85  dBA  and  an  80  dBA  threshold,  over 
two-thirds  of  the  mine  operators  in  the 
metal  and  nonmetal  industry,  and  over 
three-quarters  of  the  mine  operators  in 
the  coal  industry,  would  need  to  use 
engineering  and  administrative  controb 
to  reduce  current  exposures.  (See  Tables 
n-ll  and  11-12  in  part  n.) 

Moreover,  the  engineering  controls- 
needed  to  reduce  those  exposures 
would  be  more  expensive,  because  they 
would  have  to  reduce  the  exposures 
further  than  with  a  PEL  set  at  a  TWAa 
of  90  dBA.  Accordingly,  the  Agency 
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does  not  believe  it  can  demonstrate  that 
a  reasonable  probability  exists  that  the 
typical  mine  operator  will  currently  be 
able  to  develop  and  install  controls  that 
will  meet  such  a  standard. 

It  is  true  that  the  proposed  standard 
only  requires  that  individual  mine 
operators  use  those  controls  which  are 
feasible  for  that  mine  operator.  The 
feasibility  requirement  under  the 
statute,  however,  is  that  the  Agency 
make  a  reasonable  prediction,  based  on 
the  "best  available  evidence."  as  to 
whether  an  industry  can  generally 
comply  with  a  standajd  within  an 
allotted  period  of  time.  The  Agency 
must  show  that  a  reasonable  probability 
exists  that  the  typical  mine  operator  will 
be  able  to  develop  and  install  controls 
that  will  meet  the  standard. 
Accordingly.  MSHA  believes  that  if 
most  mine  operators  are  unlikely  to  be 
able  to  use  engineering  and 
administrative  controls  to  bring  noise 
levels  to  a  TWAg  of  85  dBA,  the 
standard  is  not  fiaasible  for  the  industry 
as  a  whole. 

Infaasibility  of  Exchange  Rate  of  3-dB 

The  exchange  rate  is  a  measure  of 
how  quickly  ^e  dose  of  noise  doubles. 
Accordingly,  the  measure  is  the  rate 
determining  how  much  a  miner's 
exposure  must  be  limited  to  compensate 
for  increasing  dose.  For  example,  at  a  5- 
dB  exchange  rate,  the  exposure 
pwrmitted  at  a  sound  level  of  90  dBA  is 
half  that  permitted  at  a  sound  level  of 
85  dBA;  a  miner  gets  the  same  noise 
dose  in  4  hours  at  90  dBA  as  at  8  hours 
at  85  dBA. 

The  Agency  gave  serious 
consideration  to  changing  the  exchange 
rate  from  5-dB  to  3-dB,  and  is 
specifically  seeking  comment  on  this 
important  matter.  Thete  is  a  consensus 
in  the  recent  literature  that  noise  dose 
actually  doubles  more  quickly  than 
measured  by  the  5-dB  rate,  and  in 
particular  consensus  for  an  exchange 
rate  of  3-dB.  Moreover,  MSHA  has 
concluded  that  the  type  of  noise 
exposure  in  the  mining  environment 
tends  to  warrant  an  exchange  rate  that 
does  not  assume  significant  time  for 
hearing  to  recover  frvm  high  sound 
levels-— th6  current  exchange  rate 
incorporates  such  an  assumption.  A  full 
discussion  of  the  scientific  merits  of 
various  exchange  rates,  and  of  the  rates 
used  by  various  regulatory  authorities, 
can  be  found  in  part  III  of  the  Preamble 
(as  part  of  the  discussion  of  proposed 
§  62.120(a),  dose  determination). 

Nevertheless,  the  Agency  is  proposing 
to  retain  the  existing  5-dB  exchange  rate 
because  of  feasibility  considerations. 
Changing  to  a  3-dB  rate  from  a  5-dB  rate 
would  significantly  reduce  the  amount 


of  time  that  miners  could  be  exposed  to 
higher  sound  levels  without  exceeding 
the  permissible  exposure  limit.  For 
example,  MSHA  estimates  that  the 
percentage  of  miners  whose  exposure 
would  be  in  violation  of  a  PEL  set  at  a 
TWAs  of  90  dBA  would  about  double  if 
a  3-dB  exchange  rate  is  used.  (See  Table 
III-3  in  the  exchange  rate  discussion  in 
part  in.  The  table  also  indicates  what 
would  happen  if  the  PEL  were  set  at  a 
TWAg  of  85  dBA).  This  means  mine 
operators  would  have  to  utilize  controls 
to  reduce  exposures  to  the  PEL  more 
frequently.  Moreover,  more  expensive 
controls  would  often  be  required,  since 
the  need  to  reduce  exposures  more  to 
get  them  down  to  the  PEL. 

The  feasibility  requirement  under  the 
statute  is  that  the  Agency  make  a 
reasonable  prediction,  based  on  the 
"best  available  evidence,"  as  to  whether 
an  industry  can  generally  comply  with 
a  standard  within  an  allotted  period  of 
time.  The  Agency  must  show  that  a 
reasonable  probability  exists  that  the 
typical  mine  operator  will  be  able  to 
develop  and  install  controls  that  will 
meet  the  standard.  The  exposure  data 
noted  indicate  it  may  be  difficult  for 
MSHA  to  make  such  a  showing. 

Furthermore,  if  a  3-dB  exchange  rate 
is  used,  it  is  extremely  difficult  to 
reduce  the  noise  exposures  to  below  the 
PEL  with  cuneiitly  available 
engineering  or  administrative  noise 
controls  or  a  combination  thereof. 

Accordingly,  MSHA  has  tentatively 
concluded  that  moving  the  industry  to 
a  3-dB  exchange  rate  may  not  be  fieasible 
at  this  time. 

Conclusion  .     .    .      -« 

Based  on  the  information  before  it,  the 
Agency  has  tentatively  concluded  that 
the  proposed  rule  meets  the  statutory 
requirements  for  feasibility,  and  that  it 
may  not  be  feasible  for  the  mining 
industry,  as  a  whole,  at  this  time,  to 
require  a  more  protective  regimen. 

The  Agency  is  particularly  interested 
in  receiving  additional  data  that  would 
be  relevant  in  making  final 
determinations  on  the  points  discussed 
above. 
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Datml:  November  26, 1996. 
|.  Davitt  McAteer, 

Assistant  Secretary  for  Mine  Safety  and 
Health. 

It  is  proposed  to  amend  Chapter  I  of 
Title  30  of  the  Code  of  Federal 
Regulations  as  follows: 

PART  56— {AMENDEDl 

1.  The  authority  citation  for  part  56 
continues  to  read  as  follows: 

Authority:  30  U.S.C.  811,  957.  961. 

2.  Section  56.5050  and  the  -- 
undesignated  center  heading  preceding 
it  are  removed. 

PART  57— (AMENDED] 

3.  The  authority  citation  for  part  57 
continues  to  read  as  follows: 

Authority:  30  U.S.C.  811,  957,  961.^ 

4.  Section  57.5050  and  the 
undesignated  center  heading  preceding 
it  are  removed. 

PART  70— (AMENDED] 

5.  The  authority  citation  for  part  70 
continues  to  read  as  follows: 

Authority:  30  U.S.C  811  and  961. 

6.  Subpart  F  (§§  70.500-70.511)  is 
removed. 

PART  71— [AMENDED] 

7.  The  authority  citation  for  part  71 
continues  to  read  as  follows: 

Anihority:  30  U.S.C  811.  951, 957. 961. 

8.  Subpart  I  (§§  71.800-71.805)  is 
removed. 

9.  Subchapter  M  is  redesignated  as 
subchapter  I,  subchapter  N  is 
redesignated  as  subchapter  K.  and 
Subchapter  N  is  reserved. 

10.  A  new  Subchapter  M  is  added, 
"Uniform  Mine  Health  Regulations." 

11.  A  new  part  62  is  added  to  new 
Subchapter  M  to  read  as  follows: 

PART  62— OCCUPATIONAL  NOISE 
EXPOSURE 

62.100    Purpose  and  scope;  effective  date. 

62.110    Definitions. 

62.120    Limitations  on  noise  exposure. 

62.125    Hearing  protectors. 

62.130    Training. 

62.140    Audiometric  testing  program. 

62 . 1 50    Aud  iometric  test  procedures. 

62.160    Evaluation  of  audiogram. 

62.170    Follow-up  evaluation  when 

audiogram  invalid. 
62.180    Follow-up  corrective  measures 

when  STS  detected. 
62.190    Notification  of  resuite;  reporting 

requirements.  '      . 

62.200    Access  to  records. 
62.210    Transfer  of  records. 


Authority:  30  U.S.C  811.  857.  861. 
f  62.100    PurpoM  and  scope;  effectiv* 


The  purpose  of  these  standards  is  the 
prevention  of  occupational  noise- 
induced  hearing  loss  among  miners. 
This  part  sets  forth  mandatory  health 
standards  for  each  surface  and 
underground  metal,  nonmetal,  and  coal 
mine  subject  to  the  Federal  Mine  Safety 
and  Health  Act  of  1977.  The  provisions 
of  this  part  shall  take  effect  (one  year 
from  the  date  of  publication  of  the  final 
rule). 

f  82.110    Definitions. 

The  following  definitions  apply  in 
this  part: 

Access.  The  right  to  examine  and 
copy  records. 

Audiologist.  A  professional, 
specializing  in  the  study  and 
rehabilitation  of  hearing,  who  is 
certified  by  the  American  Speech- 
Language-Hearing  Association  (ASHA) 
or  licensed  by  a  state  board  of 
examiners. 

Baseline  audiogram.  The  audiogram 
recorded  pursuant  to  §  62.140  against 
which  subsequent  audiograms  are 
compared  to  determine  the  extent  of 
hearing  loss,  except  in  those  specific 
situations  in  which  this  part  requires 
the  use  of  a  supplemental  baseline 
audiogram  for  such  a  purpose. 

Criterion  level.  The  sound  level  which 
if  constantly  applied  for  8  hours  results 
in  a  dose  of  100%  of  that  permitted  by 
the  standard. 

Decibel  (dB).  A  unit  of  measure  of 
sound  levels.  MSHA  defines  decibel  in 
two  diffierent  ways  depending  upon  the 
use.. 

(1)  For  measuring  sound  pressure 
levels,  the  decibel  is  20  times  the 
common  logarithm  of  the  ratio  of  the 
measiued  sound  pressure  to  the 
standard  reference  pressure  of  20 
micropascals  ((xPa),  which  is  the 
threshold  of  normal  hearing  acuity  at 
1000  Hz. 

(2)  For  measuring  hearing  threshold 
levels,  the  decibel  is  the  difference 
between  audiometric  zero  (reference 
pressure  equal  to  0  hearing  threshold 
level)  and  the  threshold  of  hearing  of 
the  individual  being  tested  at  each  test 
fiequency. 

Decibel,  A-weighted  [dBA).  Sound 
levels  measured  using  the  A-welghting 
network.  A-weighting  refers  to  the 
frequency  response  network  closely 
corresponding  to  the  frequency  response 
of  the  human  ear.  This  network 
attenuates  sound  energy  in  the  lower 
and  upper  frequencies  (<1000  and 
>5000  Hz)  and  slightly  amplifies  those 
frequencies  between  1000  and  5000  Hz 
to  which  the  ear  is  more  sensitive. 


Designated  representative.  Any 
individual  or  organization  to  whom  a  . 
miner  gives  written  authorization  to 
exercise  a  right  of  access  to  records. 

Exchange  rate.  The  amount  of 
increase  in  sound  level,  in  decibels, 
which  would  require  halving  of  the 
allowable  exposure  time  to  maintain  the 
same  noise  dose. 

Hearing  conservation  program  (HCP). 
The  term  is  used  in  this  part  as  a  generic 
reference  to  the  requirements  of 
§§  62.140  through  62.190,  such  as 
audiometric  testing,  evaluation  and 
follow-up  examinations. 

Hearing  protector.  Any  device  or 
material,  capable  of  being  worn  on  the 
head  or  in  the  ear  canal,  sold  wholly  or 
in  part  on  the  basis  of  its  ability  to 
reduce  the  level  of  sound  entering  the 
ear,  and  that  has  a  scientifically 
accepted  indicator  of  noise  reduction 
value. 

Hertz  {Hz).  Unit  of  measurement  of 
fiequency  numerically  equal  to  cycles 
per  second.  The  audible  range  of 
frequencies  for  humans  with  normal 
hearing  is  20  to  20000  Hz. 

Medical  pathology.  A  condition  or 
disease  affecting  the  ear. 

Qualified  technician.  A  technician 
who  has  been  certified  by  the  Council 
for  Accreditation  in  Occupational 
Hearing  Conservation  (CAOHC)  or  by 
another  recognized  organization  offering 
equivalent  certification. 

Reportable  hearing  loss.  A  change  in 
hearing  acuity  for  the  worse,  relative  to 
the  miner's  baseline  audiogram  or,  in 
the  case  of  a  supplemental  baseline 
audiogram  established  pursuant  to 
§  62.140(d)(2),  relative  to  such 
supplemental  baseline  audiogram,  of  an 
average  of  25  dB  or  more  at  2000,  3000, 
and  4000  Hz  in  either  ear. 

Sound  level.  The  sound  pressurs  level 
measured  in  decibels  using  a  weighting 
network  (e.g.,  A-weighted)  and 
exponential  time  averaging  (e.g.,  slow 
response).  The  A-weighting  networic 
and  the  slow  response  time  are  defined 
in  ANSI  Sl.4-1983,  "American  National 
Standard  Specification  for  Sound  Level 
Meters." 

Standard  threshold  shift  (STS).  A 
change  in  hearing  acuity  for  the  worse 
relative  to  the  miner's  baseline 
audiogram,  or  relative  to  the  most  recent 
supplemental  baseline  audiogram  where 
one  has  been  established,  of  an  average  . 
of  10  dB  or  more  at  2000,  3000,  and 
4000  Hz  in  either  ear. 

Supplemental  baseline  audiogram. 
An  annual  audiogram  designated,  as  a 
result  of  the  circumstances  set  forth  in 
§  62.140(d)(1)  or  those  set  forth  in 
§62.140(d)(2),  to  be  utilipd  in  lieu  of  a 
miner's  original  baseline  audiogram  in 
measuring  changes  in  hearing  acuity. 
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Time-weighted  average-8  hour 
(TWAm).  That  sound  level,  which  if 
constant  over  8  hours,  would  result  in 
the  same  noise  dose  as  is  measured. 

§  62.120    Limitations  on  nois*  exposur*. 

(a)  Dose  determination. 

(1)  A  miner's  noise  dose  (D)  is 
computed  by  the  formula:  D  =  100(C|/ 
Ti  +  C2/T2  +  *  *  *  +  CJTn),  where  Cn 
is  the  total  time  of  exposure  at  a 
speciTied  sound  level,  and  Tn  is  the 
reference  duration  of  exposure  at  that 
sound  level  set  forth  in  Table  62-1. 

(2)  Table  62-2  is  to  be  utilized  when 
converting  noise  measurements  from 
dosage  readings  to  equivalent  TWAg 
readings. 

Table  62-1. — Reference  Duration 


Table  62-2.— Conversion  From 
"Dose"  to  Equivalent  TWAg— 
Continued 


L  (dBA.  slow-response  sound 
level) 

Reference 

Duration,  T 

(hour) 

85 

86  _. 

87 >. _. 

88  ....                  ^ - 

89 

90 .. 

91 .„ 

93  ZZZZZ'ZZZ!    17"."!!! 

94  

98  !!!!1!!!!!!!ZZ!1"!!!!!!!!!!1'.*!!!!!!!!! 

1 00  !!ir~!!!!I!!!    !!!ZZ!!!!'_*! 

101 

103  !!!!""ZI!.™!!!!Zr~l'!!r"!!! 

105  !!!!!!!!!!!!!!!!!!!!!!Z!!!n!!!!I!!! 

106 

107  „ _.  _..  „ 

16.0 

13.9 

12.1 

10.6 

9.2 

8.0 

7.0 

6.1 

5.3 

4.6 

4.0 

3.5 

3.0 

2.6 

2.3 

2.0 

1.7 

1.5 

1.3 

1.1 

1.0 

0.87 

0.76 

109  ZZZZZZZ~'ZZZZZ!. 

110 

111 _    

1 12 .. 

113 

114 _ 

0.66 
0.57 
0.50 
0.44 
0.38 
0.33 
0.29 

1 15 

0.25 

Note:  For  any  value,  the  reference  duration 
(T)  in  hours  is  computed  by:  T  «  8/2<''-«'». 
where  L  is  ttie  measured  A-weightad,  ^am-n-. 
sponse  sound  level. 

Table  62-2.— Conversion  From 
"Dose"  to  Equivalent  TWAg 


Dose  (percent  noise  exposure) 

TWA, 

OK 

800 

29  

33 . 

38  ., 

44  .._    .    » 

50 L..^ 

81.0 
82.0 
83.0 
84.0 
86.0 

57  

66 

86.0 
87.0 

Dose  (percent  noise  exposure) 

TWA. 

76 : 

87 

1 00 .„.. „... 

152  !!I"Z!!!!Z!!!!Z!!!!!!I!!!!!!! 

1 74 

200....* - 

230..- 

264 

303 — : 

3S0 

400 

460 

530 

610 

700 

88.0 

89.0 

90.0 

91.0 

92.0 

93.0 

94.0 

95.0 

96.0 

97.0 

96.0 

99.0 

100.0 

101.0 

102.0 

103.0 

104.0 

800 

920 

1 066  _. 

106.0 
106.0 
107.0 

1213 

1 393 _. 

108.0 
109.0 

1600 

2111  

110.0 
111.0 
112.0 

2425  „...;. 

2786 

113.0 
^     1 14.0 

3200 

3676 

4222 

4850 

5672  

6400 -. _ 

115.0 
116.0 
117.0 
11&0 
119.0 
J20.0 

Interpotate  between  ttw  values  iound  in  this 
Table,  or  extend  the  tabte.  by  using  the  for- 
mula: TWA«  -  16.61  logio  (D/100)  >  90. 

(3)  A  miner's  noise  exposure 
measurement  shall: 

(i)  Not  be  adjxisted  on  account  of  the 
use  of  any  hearing  protector; 

(ii)  Integrate  all  sound  levels  from  80 
dBA  to  at  least  130  dBA  during  the 
miner's  full  workshifl; 

(iii)  Use  a  90  dBA  criterion  level  and 
a  5-dB  exchange  rate;  and 

(iv)  Use  an  A-weighting  and  a  slow- 
response  instrument  setting. 

(b)  Action  level.  When  a  miner's  noise 
exposure  exceeds  a  TWA«  of  85  dBA 
during  any  workshifl,  or  equivalently  a 
dose  of  50%,  the  operator  shall  take  the 
actions  specified  in  paragraphs  (b)(1) 
and  (2)  of  this  section  and,  at  the  request 
of  the  miner,  also  take  the  actions 
specified  in  paragraph  (b)(3)  of  this 
section.  . 

(1)  An  operator  shall  provide  the 
miner  training  that  includes  the 
instruction  required  by  §  62.130.  at  the 
time  exposure  exceeds  the  action  level 
and  every  12  months  thereafter  that 
exposure  continues  to  exceed  the  action 
level. 

(2)  An  operator  shall  enroll  the  miner 
in  a  hearing  conservation  program  .- 


which  shall  meet  the  requirements  of 
§§62.140  through  62.190.  Moreover,  the 
operator  shall,  with  respect  to  any  miner 
enrolled  in  such  program,  provide 
hearing  protection  in  accordance  with 
the  requirements  of  §62.125  until  such 
time  as  a  baseline'  audiogram  has  been 
obtained.  If  it  takes  more  than  6  months 
to  conduct  the  baseline  audiogram,'  or  if 
the  miner  is  determined  to  have 
incurred  an  STS,  the  operator  shall 
ensure  that  the  hearing  protection  is 
provided  to  the  miner  and  worn  by  the 
miner. 

(3)  At  the  request  of  any  miner,  the 
operator  shall  provide  hearing 
protection  to  the  miner  in  accordance 
with  the  requirements  of  §  62.125. 

(c)  Permissible  exposure  level  (PEL). 
No  miner  shall  be  exposed  to  noise 
exceeding  a  TWAs  of  90  dBA  (PEL) 
during  any  workshifl,  or  equivalently  a 
dose  of  100%. 

(1)  If  a  miner's  noise  exposure 
exceeds  the  PEL,  the  operator  shall,  in 
addition  to  taking  the  actions  required 
under  paragraph  (b)  of  this  section,  use 
all  feasible  engineering  and 
administrative  controls  to  reduce  the 
miner's  noise  exposure  to  the  PEL. 
When  administrative  controls  are  used 
to  reduce  a  miner's  exposure,  the 
operator  shall  post  these  procedures  on 
the  mine  bulletin  board  and  provide  a 
copy  to  afiiected  miners. 

(2)  If  a  miner's  noise  exposure 
exceeds  the  PEL  despite  the  use  of  the 
controls  required  by  paragraph  (c)(1)  of 
this  section,  the  operator  shall  take  the 
actions  required  by  this  paragraph  for 
that  miner. 

(i)  The  operator  shall  use  the  controls 
required  by  paragraph  (c)(1)  of  this 
section  to  reduce  the  miner's  noise 
exposure  to  as  low  a  level  as  is  feasible. 

(ii)  The  operator  shall  ensure  that  a 
miner  whose  exposure  exceeds  the  PEL 
takes  the  hearing  examinations  ofiiered 
through  enrollment  in  the  hearing 
conservation  program. 

(iii)  The  operator  shall  provide 
hearing  protection  to  a  miner  whose 
exposure  exceeds  the  PEL  and  shall 
ensure  the  use  thereof.  The  hearing 
protection  shall  be  provided  and  used  in 
accordance  with  the  requirements  of 
§62.125. 

(d)  Dual  hearing  protection  level. 
Whenever  a  miner's  noise  expostue 
exceeds  a  TWAg  of  105  dBA  during  any 
woricshifl,  or  equivalently  a  dose  of 
800%,  the  operator  shall  ensure  that  the 
miner  is  provided  and  uses  both  ear 
plug  and  ear  muff  type  protectors 
pursuant  to  §  62.125. 

(e)  Ceiling  level.  At  no  time  shall  a 
miner  be  exposed  to  sound  levels 
exceeding  115  dBA. 


^ 
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(0  Operator  exposure  evaluation; 
employee  notification. 

(1)  Operators  shall  establish  a  system 
of  monitoring  which  effectively 
evaluates  each  miner's  noise  exposure. 

(2)  Whenever  a  miner's  exposure  is 
determined  to  exceed  the  action  level, 
the  permissible  exposure  level,  the  dual 
hearing  protection  level,  or  the  ceiling 
level  established  by  this  section, 
according  to  exposure  evaluations 
conducted  either  by  the  operator  or  by 
representatives  of  the  Secretary  of 
Labor,  and  the  miner  has  not  received 
notification  of  ejqxnure  at  such  level 
within  the  prior  12  months,  the  operator 
shall,  within  15  calendar  days,  notify 
the  miner  in  writing  of  the  exposure 
determination  and  the  corrective  action 
being  taken.  The  operator  shall  maintain 
at  the  mine  site  a  copy  of  any  such 
miner  notification,  or  a  list  on  which  the 
relevant  information  about  that  miner's 
notice  is  recorded,  for  the  duration  of 
the  affected  miner's  exposure  above  the 

.  action  level  and  for  at  least  6  months 
thereafter. 

f  62.125    Hearing  protactors. 

When  hearing  protection  is  required 
pursuant  to  this  part,  an  operator  shall: 

(a)  Allow  the  miner,  after  such  miner 
has  received  the  training  specified  by 

§  62.130  at  least  once,  to  choose  a 
hearing  protector  from  at  least  one  muff 
type  and  one  plug  type,  and  in  the  event 
dual-hearing  protection  is  required,  to 
choose  one  of  each  type; 

(b)  In  those  cases  in  which  the 
operator  is  required  to  ensure  the  use  by 
a  miner  of  hearing  protection,  ensure 
that  the  protector  is  worn  by  the  miner 
when  exposed  to  sound  levels  which  are 
required  to  be  integrated  into  a  miner's 
noise  exposure  measurement; 

(c)  Ensure  that  the  hearing  protection 
is  fitted  and  maintained  in  accordance 
with  the  manufacturer's  instructions; 

(d)  Provide  the  hearing  protectors  and 
necessary  replacements  at  no  cost  to  the 
miner;  and 

(e)  Allow  the  miner  to  choose  a 
diffisrent  hearing  protector  if  wearing 
the  selected  protector  is  subsequently 
precluded  due  to  medical  pathology  df 
the  ear. 

■  i    -r--"        V 

««2.130    Trainlno. 

(a)  Miner  training  required  by  this 
part  shall  include  the  following 
instruction: 

(1)  The  effiscts  of  noise  on  hearing; 

(2)  The  purpose  and  value  of  wearing 
hearing  protectors; 

(3)  Ine  advantages  and  disadvantages 
of  the  hearing  protectors  to  be  offered; 

(4)  The  care,  fitting,  and  use -of  the 
hearing  protector  worn  by  the  miner  and 
the  various  types  of  hearing  protectors 
offered  by  the  operator. 


(5)  The  general  requirements  of  this 
part; 

(6)  The  operator's  and  miner's 
respective  tasks.in  maintaining  mine 
noise  controls;  and 

(7)  The  purpose  and  value  of 
audiometric  testing  and  a  summary  of 
the  procedures. 

(b)  The  training  requirement  under 
this  part  shall  only  be  met  if  the 
operator  certifies  the  date  and  type  of 
training  given  each  miner.  The  type  of 
training  may  be  initial  noise  training  of 
a  miner,  annual  retraining  of  a  miner,  or 
special  retraining  required  for  a  miner 
as  a  result  of  the  detection  of  an  STS. 
The  certification  shall  be  signed  by  the 
peraon  conducting  the  training.  The 
operator  shall  maintain  the  miner's  most 
recent  certification  at  the  mine  site  for 
as  long  as  the  miner  is  exposed  to  noise 
above  the  level  which  required  the 
training  and  for  at  least  6  months 
thereafter. 

f  62.140    AudkNiMlrlc  tasting  program. 

(a)  Audiometric  tests  performed 
pursuant  to  this  part  shall  be  conducted 
by  a  physician,  an  audiologist,  or  a 
qualified  technician  under  the  direction 
or  supervision  of  a  physician  or  an 
audiologist,  and  purauant  to  the 
procedures  set  forth  in  §62.150. 

(b)  Baseline  audiogram.  A  miner 
enrolled  in  a  hearing  conservation 
program  shall  be  offered  a  valid  baseline 
audiogram  of  the  miner's  hearing  acuity 
against  which  subsequent  annual 
audiograms  can  be  compared. 

(1)  "rhe  valid  baseline  audiogram  shall 
be  offiered  within  6  months  of  enrolling 
the  miner  in  an  HCP,  except  that  where 
mobile  test  vans  are  used  to  meet  the 
audiometric  test  requirements  of  this 
section,  the  valid  baseline  audiogram 
shall  be  offered  within  12  months  of 
enrolling  the  miner  in  an  HCP.  An 
existing  audiogram  of  the  miner's 
hearing  acuity  may  be  used  as  the 
baseline  audiogram  if  it  meets  the 
audiometric  testing  requirements  of  this 
part. 

(2)  The  operator  shall  not  expose  the 
miner  to  workplace  noise  for  at  least  14 
houre  before  conducting  the  baseline 
audiogram.  Hearing  protectora  shall  not 
be  used  as  a  substitute  for  this  quiet 
period. 

(3)  The  operator  shall  notify  minere  of 
the  need  to  avoid  high  levels  of  noise 
during  the  14-hour  quiet  period  before 
takingthe  baseline  audiogram. 

(4)  The  operator  shall  not  revise  either 
a  miner's  baseline  audiogram,  or 
supplemental  baseline  audiogram  where 
one  has  been  established,  due  to 
changes  in  enrollment  status  in  the  HC3> 
except  for  periods  of  unemployment 
exceeding  6  consecutive  months. 


(c)  Annual  audiogram.  After 
establishing  the  baseline  audiogram,  the 
operator  shall  offer  a  subsequent  valid 
audiogram  at  intervals  not  exceeding  12 
months  for  as  long  as  the  miner  remains 
in  the  HCP. 

(d)  Supplemental  txiseline  audiogram. 
An  annual  audiogram  shall  be  deemed 
to  be  a  supplemental  baseline 
audiogram  when,  in  the  judgment  of  the 
audiologist  or  physician: 

(1)  The  standard  threshold  shift  (STS) 
revealed  by  the  audiogram  is 
permanent;  or 

(2)  The  hearing  threshold  shown  in 
the  annual  audiogram  indicates 
significant  improvement  over  the 
baseline  audiogram. 


{•2.150    AudkMnatrici 

(a)  The  operator  shall  assure  that  all 
audiometric  testing  required  under  this 
part  is  conducted  in  accordance  with 
scientifically  validated  procedures. 
Audiometric  tests  shall  be  pure  tone,  air 
conduction,  hearing  threshold 
examinations,  with  test  fiequencies 
including  as  a  minimum  500. 1000, 
2000,  3000,  4000,  and  6000  Hz.  Each  ear 
shall  be  tested  separately. 

(b)  The  operator  shall  obtain  from  the 
physician,  audiologist,  or  qualified 
tecjmician  who  conducts  an 
audiometric  test  required  under  this 
part,  a  certification  that  the  testing  was 
conducted  in  accordance  with 
paragraph  (a)  of  this  section. 

(c)  The  operator  shall  compile  an 
audiometric  test  record  for  each  miner 
tested.  Such  record  shall  include  the 
following: 

(1)  Name  and  job  classification  of  the 
miner  who  has  undergone  the 
audiometric  testis); 

(2)  A  copy  of  all  of  the  miner's 
audiograms  required  under  this  part; 

(3)  Certification(s)  as  required  under 
paragraph  (b)  of  this  section; 

(4)  Any  exposure  determination  for 
the  miner,  and 

(5)  The  results  of  any  follow-up 
examination(s). 

(d)  Audiometric  test  reomis  shall  be 
maintained  at  the  mine  site  for  this 
duration  of  the  affiected  miner's 
employment  plus  at  leasts  months. 


182.100    Evaluation  dt 

(a)  The  operator  shall: 

(1)  Inform  persons  evaluating 
audiograms  of  the  requirements  of  this 
part  and  provide  them  with  a  copy  of 
the  miner's  audiometric  test  reconis; 

(2)  Have  a  physician,  an  audiologist, 
OT  a  qualified  technician  who  is  under 
the  direction  or  supervision  of  a 
physician  or  audiologist: 

(i)  Determine  if  the  audiograin  is 
valid;  and 
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(ii)  Determine  if  an  STS  or  a 
reportable  hearing  loss,  as  defined  in   . 
this  part,  has  occurred; 

(sflnstruct  the  physidsn  or 
audiologist  not  to  reveal  to  the  operator 
any  specific  findings  or  diagnoses 
unrelated  to  the  miner's  exposure  to 
noise  or  wearing  of  hearing  protectors 
without  the  written  consent  of  the 
miner;  and 

(4)  Obtain  the  results,  and  the 
interpretation  of  the  results  of  any 
audiogram  conducted  under  this  part 
within  30  calendar  days  of  conducting 
the  audioeram. 

(b)(1)  Tne  operator  shall  conduct  an 
audiometric  retest  within  30  calendar 
days  of  receiving  a  determination  that  a 
required  audiogram  is  invalid  and  that 
any  medical  pathology  has  improved  to 
the  point  that  a  valid  audiogram  may  be 
obtained. 

(2)  If  the  results  of  an  annual 
audiogram  demonstrate  that  the  miner 
has  incurred  an  STS  or  reportable 
hearing  loss,  the  operator  may  conduct 
one  retest  within  30  calendar  days  of 
receiving  the  results  of  the  audiogram 
and  consider  the  results  of  the  retest  as 
the  annual  audiogram. 

(c)  In  determining  whether  an  STS  or 
reportable  hearing  loss  has  occurred, 
allowance  may  be  made  for  the 
contribution  of  aging  (presbycusis)  to 
the  phange  in  hearing  level  by  adjusting 
the  audiograms  used  in  making  those 
determinations  according  to  the 
following  procedures: 

(1)  Determine  from  Tables  62-3  or  62- 
4  the  age  correction  values  for  the  miner 
by. 

(i)  Finding  the  age  at  which  the 
baseline  audiogram,  or  supplemental 
baseline  audiogram  as  appropriate,  was 
taken,  and  recording  the  corresponding 
values  of  age  corrections  at  2000,  3000, 
and  4000  Hz;  and 

(ii)  Finding  the  age  atwhich  the  most 
recent  audiogram  was  taken  and 
recording  the  corresponding  values  of 
age  corrections  at  2000,  3000,  and  4000 
Hz. 

(2)  Subtract  the  value  determined  in 
p>aragraph  (c)(l)(i)  of  this  section  from 
the  value  determined  in  paragraph 
(c)(l)(ii)  of  this  section.  The  differences 
calculated  represent  that  portion  of  the 
change  in  hearing  that  may  be  due  to 
aging. 

(3)  Subtract  the  value  determined  in 
paragraph  (c)(2)  of  this  section  from  the 
hearing  threshold  level  found  in  the 
annual  audiogram  to  obtain  the  adjusted 
annual  audiogram  hearing  threshold 
level. 

(4)  Subtract  the  hearing  threshold  in 
the  baseline  audiogram  or  supplemental 
baseline  audiogram  from  the  adjusted 
annual  audiogram  hearing  threshold 


level  determined  in  paragraph  (c)(3)  of 
this  section  to  obtain  the  age-corre(^ed 
threshold  shift. 


<»r 


Table  62-3.— Age  Correction 
Value  in  Decibels  for  Males 


Audiometric  test  fre- 

Yeers 

quencies  (Hz) 

2000 

3000 

4000 

20  or  younger  .... 

3 

4 

5 

21  -. 

3 

4 

5 

22  

3 

4 

5 

23  

3 

4 

6 

24  „ .... 

3 

5 

6 

25  ,„. 

3 

5 

7 

26  

5 

7 

27  ™. 

6 

7 

28  

6 

8 

29  

6 

8 

30  

6 

9 

31  

7 

9 

32  

5 

7 

10 

33  

5 
5 

7 
8 

10 

34  

11 

35  

5 

8 

11 

36  

5 

9 

12 

37  

6 

9 

12 

38 :. 

6 

9 

13 

39  

6 

10 

14 

40  

6 

10 

14 

41  

6 

10 

14 

42  .. 

7 

11 

16 

43  

7 

12 

16 

44  .... 

7 

12 

17 

45  

7 

13 

18 

46  

8 

13 

19 

47  

8 

14 

19 

48  

8 

14 

20 

49  

9 

15 

21 

50  

9 

16 

22 

51  

9 

16 

23 

5? 

10 

17 

24 

53  .     

10 

18 

25 

54  . 

10 

18 

26 

55  - 

11 

19 

27 

56  ,„... 

11 

20 

28 

57  :„.. 

11 

21 

29 

58  ..„.. 

12 

22 

31 

59. 

12 

22 

32 

60  Of  older 

13 

23 

33 

Table  62-4.— Age  Correction 
Value  in  Decibels  for  Females 


Audiometric  test  fre- 

Yews 

quencies  (Hz) 

2000 

3000 

4000 

20  or  younger  .... 

4 

3 

3 

21  

4 

3 

22  

4 

23  ,.„. 

5 

24  ..: 

5 

25  . 

5 

26  

5 

5 

27  :. 

5 

5 

5 

28  

5 

5 

5 

29  ._ _.. 

5 

5 

5 

30  

6 

5 

.        5 

31  

6 

6 

5 

32  

6 

6 

6 

Table  62-4.— age  Correction 
Value  in  Decibels  for  Females— 
Continued 


Audnmetric  test  fre- 

Years 

quencies  (Hz) 

2000 

3000 

4000 

33  . 

6 

6 

34  

6 

6 

35 

6 

7 

36  

7 

7 

37  _..    

7 

7 

38  

7 

7 

39  

7 

8 

40  

7 

8 

41   .. 

8 

8 

42  -.. 

8 

9 

43  w....M,>,>......>..T- 

8 

9 

44  . .. :... 

8 

9 

45 : 

8 

10 

10 

46 _.     . .... 

9 
9 
9 

10 
10 
11 

10 

47  

11 

48  ....... 

11 

49  -„._-. 

9 

11 

11 

50  

10 

11 

12 

51  

10 

12 

12 

52  

10 

12 

13 

9i9    ■*•■•••••••••■•••••••• 

10 

13 

13 

54  

11 

13 

14 

55  

11 

14 

14 

56  

11 

14 

15 

57  

11 

15 

15 

58 

12 

15 

16 

59 

12 

16 

16 

60  or  otder 

12 

16 

17 

162.170    Follo«w-tip««eiuallonwhMi 

L 

. 

(a)  If  a  valid  audiogram  cannot  be 
obtained  due  to  a  suspected  medical 
pathology  of  the  ear  which  the 
physician  or  audiologist  believes  was 
caused  or  aggravated  by  the  miner's 
exposure  to  noise  or  the  wearing  of 
hearing  protectors,  the  operator  shall . 
refer  the  miner  for  a  clinical 
audiological  evaluation  or  an  otological 
examination,  as  appropriate,  at  no  cost 
to  the  miner. 

(b)  The  o]}erator  shall  instruct  the 
physician  or  audiologist  that  if  a  valid 
audiogram  cannot  be  obtained  due  to  a 
suspected  medical  pathology  of  the  ear 
which  the  physician  or  audiologist 
concludes  is  unrelated  to  the  miner's  '  ^ 
exposure  to  noise  or  the  wearing  of 
hearing  protectors,  the  physician  or 
audiologist  shall  inform  the  miner  of  the 
need  for  an  otological  examination. 

(c)  The  o{>erator  shall  instruct  the 
physician  or  audiologist  not  to  reveal  to 
the  operator  any  specific  findings  or 
diagnoses  unrelated  to  the  miner's 
exposure  to  noise  or  the  wearing  of 
hearing  protectors  without  the  written 
consent  of  the  miner. 
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f  02.180    FoHowH^)  corrective  measures 
wtMnSTSi 


Unless  a  physician  or  audiologist 
determines  that  an  STS  is  neither  work- 
related  nor  aggravated  by  oocupational 
noise  exposure,  the  operator  shall 
within  30  calendar  days  of  receiving 
evidence  of  an  STS  or  receiving  the 
results  of  a  retest  confirming  an  STS: 

(a)  Retrain  the  miner,  including  the 
instruction  required  by  §62.130; 

(b)  Provide  tne  miner  with  the      .^;  ;   . 
opportunity  to  select  a  heart  ng  ,V  ^ 
protector,  or  a  different  hearing 
protector  if  the  miner  has  previously 
selected  a  hearing  protector,  from 
among  those  offered  by  the  operator 
pursuant  to  §62.125;  and 

(c)  Review  the  effectiveness  of  any 
engineering  and  administrative  controls 
to  identify  and  correct  any  deficiencies. 

162.190    NotMcalion  of  results;  raportirtg 
(e^uiremsntSi. 

(a)  Within  10  working  days  of 
receiving  the  results  of  an  audiogram,  or 
receiving  the  results  of  a  follow-up 
evaluation  required  under  §  62.170(a), 
the  operator  shall  notify  the  miner  in 
writing  of: 

(1)  Tbe  results  and  interpretation  of 
the  audiometric  test,  including  any 
finding  of  an  STS  or  reportable  bearing 
loss;  and 


(2)  If  applicable,  the  need  and  reasons 
for  any  further  testing  or  evaluation. 

(b)  If  evaluation  of  the  audiogram 
shows  that  a  miner  has  incurred  a 
reportable  hearing  loss  as  defined  in  this 
port,  the  operator  shall  report  such  loss 
to  MSHA  as  a  noise-induced  hearing 
loss  in  accordance  with  part  50  of  this 
title  unless  a  physician  or  audiologist 
has  determined  that  the  loss  is  neither 
work-related  nor  aggravated  by 
occupational  noise  exposure. 

(a)  The  authorized  representatives  of 
the  Secretaries  of  Labor  and  Health  and 
Human  Services  shall  have  access  to  all 
records  required  under  this  part.  Upon 
written  request,  the  opwator  shall 
provide,  within  15  calendar  days  of  the 
request,  access  to  records  as  indicated 
below: 

(1)  The  miner,  former  miner,  or,  with 
the  miner's  written  consent,  the  miner's 
designated  representative  shall  have 
access  to  all  records  that  the  operator  is 
required  to  maintain  for  that  individual 
miner  under  this  part;  and 

(2)  The  miners'  representative  shall  in 
all  cases  have  access  to  training  records 
compiled  pursuant  to  section  §62.130, 
and  to  copies  of  notices  made  pursuant 
to  §  62.120(f)(2),  for  the  miners  whom 
they  represent 


(b)  Upon  termination  of  a  miner's 
employment,  the  operator  shall  provide 
the  miner  without  cost  with  a  copy  of 
all  records  that  the  operator  is  required 
to  maintain  for  that  individual  miner 
under  this  part. 

(c)  If  a  person  who  has  access  to 
certain  records  under  this  section 
requests  a  copy  of  a  record,  the  operator 
shall  provide  the  first  copy  of  such 
record  requested  by  a  person  at  no  cost 
to  that  person,  and  any  additional 
copies  requested  by  that  person  at 
reasonable  cost. 

162.210   Trsnstsr  d  records. 

(a)  Whenever  an  operator  ceases  to  do 
business,  that  operator  shall  transfer  all 
records  required  to  be  maintained  by 
this  part,  or  a  copy  thereof,  to  any 
successor  operator  who  shall  receive 
these  records  and  maintain  them  for  the 
required  period. 

(b)  The  successor  operator  shall  use 
the  baseline  audiogram,  or 
supplemental  baseline  audiogram  as 
appropriate,  obtained  by  the  original 
operator  for  determining  the  existence 
of  an  STS  or  reportable  hearing  loss. 

|FR  Doc.  96-30733  Filed  12-lfr-e6;  8:45  ami 
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Antifriction  Bearings  (Otiier  Tlian  Tapered 
Roller  Bearings)  and  Parts  Thereof  From 
France,  et  ai.;  Rnai  Results  of 
Antidumping  Duty  Administrative  Reviews 
and  Partial  Termination  of  Administrative 
Reviews;  Notice 
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DEPARTMENT  OF  COMMERCE 

Inlemetionel  Trade  Adntinisif  jtfon 

[A-427-801.  A-42»-t01.  A-475-801,  A 
804k  A  BW  aOI.  A-401-801.  A-412-M1] 

Afrtlfricticn  Beerlnqe  (Other  Than 
Tapered  Roller  Beailnga)  and  Parta 
Thereof  From  FrancOi  Oemiany,  Italy, 
Jaoan.  SlnoaDore.  Sweden,  and  the 
Unftad  Kingdom;  Final  ReeuHaof 
Antidumping  Duty  Admlniatratlve 
land  PartW  Tennlnation  of 


AOENCY:  International  Trade 
Administration,  Import  Ackninistration, 
Department  of  Commnce. 

action:  Notice  of  Final  Results  of 
Antidumping  Duty  Administrative 
Reviews  and  Partial  Terminaticm  of 
Administrative  Reviews. 

aUMHARV:  On  December  7, 1995.  the 
Department  of  Commerce  (the 
Department)  published  the  preliminary 
remilts  of  its  administrative  reviews  of 
the  antidumping  duty  orders  on 
antifriction  beahngs  (other  than  tapered 
roller  bearings)  and  parts  thereof  (AFBs) 
from  France,  Germany,  Italy,  Japan, 
Singapore,  Sweden,  and  the  Uitited 
Kingdom  (the  Italian  results  were 
published  in  a  separate  notice).  The 
daases  or  kinds  of  merchandise  covered 
by  these  reviews  are  ball  bearings  and 
parts  thereof,  cylindrical  roller  bearings 
and  parts  thereof,  and  spherical  plain 
bearings  and  parts  thereof,  as  described 
in  more  detail  below.  The  reviews  cover 
64  manufactiu^rs/exporten.  The  review 
period  is  May  1,  1993.  through  April  30. 
1994. 

Based  on.  our  anal3r8i8  of  the 
comments  received,  we  have  made 
dianges,  including  corrections  of  certain 
inadvertent  programming  and  clerical 
errors,  in  the  margin  calculations. 
Therefore,  the  final  results  difiier  fitun 
the  preliminary  results.  The  final 
weighted-average  diunping  margins  for 
the  reviewed  firms  for  each  class  or  kind 
of  merchandise  are  listed  below  in  the 
section  entitled  "Final  Results  of  the 
Reviews." 

EFFECTIVE  DATE:  December  17, 1996. 
FOR  FURTHER  INFORMATKM  COffTACT:  TTie 
appropriate  case  analyst,  for  the  various 
respondent  firms  listed  below,  of  Import 
Administration,  International  Trade 
Administration,  U.S.  Department  of 
Commerce,  14th  Street  and  Constitution 
Avenue,  NW.,  Washington,  DC.  20230; 
telephone:  (202)  482-4733. 

France 

Andrea  Chu  (AVIAC.  SNFA,  SNR), 
Davina  Hashmi  (INA).  Hennes  Pinilla 


(Technofiui).  K4atthew  Roeenbaum 
(Franke  k  Heydrich.  Hoesch  Rothe  Erds, 
Rollix  Defontaine.  SKF).  at  Kris 
Campbell.  .'■'•* 

Gennany  '     '  . 

Kris  Campbell  (Cross-Trade,  Delta. 
EXTA  Aussenhandel),  Chip  Hayes  (NTN 
Kugellagerfabrik),  Andrea  Chu  (SNR). 
Davina  Hashmi  (D^A),  Hermes  PiniDa 
(Hepa  Walzlaiger.  SchaumloSal). 
Matthew  Rosenbaum  (Fichtel  k  Sachs, 
Franke  k  Heydrich,  Hoesch  RoOie  Erde, 
Rollix  Defontaine,  SKF),  Thomas 
Schauer  (FAG),  Kris  Campbell,  or 
Richard  Rimlinger.  ^-'^'■■^•■ 

Itafy  ■■^' " 

Davina  Hashmi  (Meter).  Msik  Ross 
(FAG).  Thomas  Schauer  (SIQO.  Kris 
Campbell,  or  Richard  Rimlinger. '. 

Japan  ^  --      ' 

J.  David  Dirstine  (Koyo,  NSK. 
rrOCHU,  Godo  Kogyo.  Santest  Co.). 
Chip  Hayes  (MiUubishi,  Nachi,  Nankai 
Seiko.  NTN),  Lyn  Johnson  (I&OC,  Kongo 
Colmet,  Marubeni,  Mihasi,  Inc.,  Sanken 
Trading.  Sanko  Co.,  Taikoyo  Smigyo. 
Takeshita.  Tomen).  Michael  Fanfald 
(Izumoto  Seiko.  Nissho-Iwai,  NPBS. 
Origin  Electric),  Mark  Ross  (Asahi 
Seiko.  Minamiguchi,  Mitsui,  Naniwa 
Kogyo.  Nichimen,  Nichinan  Sangyo, 
Nihon  K.J..  Shima  Trading,  Sumitomo, 
Toei  Buhin,  TOK  Bearing  Co.),  Thomas 
Schauer  (Matsuo  Bearing  Co.,  Nippon 
Thompscm  Co..  Phoenix.Intwnational, 
THK  Co.,  Tsubakimoto  PP),  or  Richard 
Rimlinger.  ,  .  ■         - 

Singapore 

-  Lyn  Johnson  (NMB/Pelmec)  w  . 
Richard  Rimlinger. 

Sweden 

Davina  Hashmi  (SKF)  or  Kris  "^ 

Campbell. 

United  Kingdom 

Hermes  Pinilla  (FAG/Barden.  NSKJ 
RHP)  or  Kris  Campbell. 

SUPFLEMEMTARY  INFORKUTWN:  ''•  ' 

Background 

On  December  7, 1995,  the  Department 
published  in  the  Federal  Register  the 
preliminary  results  of  its  administrative 
reviews  of  the  antidumping  duty  ordere 
on  AFBs  from  France,  Germany,  Japan, 
Singapore,  Sweden,  and  the  United 
Kingdom  (60  FR  62817)  and  the 
preliminary  results  of  its  administrative 
reviews  of  the  antidiunping  duty  ordos 
on  AFBs  from  Italy  (60  FR  62813).  We 
gave  interested  parties  an  opportunity  to 
comment  on  our  preliminary  results. 


At  the  request  of  certain  interested 
parties,  we  held  hearings  on  case- 
specific  issues  for  Germany  on  February 
14, 1996  and  for  Japan  on  February  15. 
1996. 

We  are  terminating  the  review  with 
respect  to  Mitsubishi,  Mitsui,  Phoenix 
International,  Shima  Trading,  and 
Siunitomo.  The  suppliera  to  these  firms 
had  knowledge  at  the  time  of  sale  that 
the  merchandise  was  destined  for  the 
United  States.  Consequently,  these  firms 
are  not  resellers  as  defined  in  19  CFR 
353.2(s)  because  their  sales  cannot  be 
used  to  calculate  the  U.S.  price  (USP). 

Settle  (rf  Reviews 

The  products  covered  by  these 
reviews  are  AFBs  and  constitute  the 
following  "classes  or  kinds"  of 
merchandise:  ball  bearings  and  parts 
thereof  (BBs).  cylindrical  roller  bearings 
and  parts  thereof  (CRBs),  and  spherical 
plain  bearings  and  parts  thereof  (SPBs). 
For  a  detailed  description  of  the 
products  covered  under  these  classes  or 
kinds  of  merchandise,  including  a 
compilation  of  all  pertinent  scope 
determinations,  see  the  "Scope 
Appendix,"  which  is  appended  to  this 
notice  of  final  results. 

Applicable  Statute  and  Regulations 

Unless  otherwise  indicated,  all 
citations  to  the  statute  and  to  the 
Department's  regiilations  are  references 
to  the  provisions  as  they  existed  on 
December  31. 1994. 

Best  Infbrmatiao  Available 

In  accordance  with  section  776(c)  of 
the  Tariff  Act,  we  have  determined  that 
the  use  of  the  best  information  available 
(BLA)  is  appropriate  for  a  niunber  of 
firms.  For  certain  firms,  total  BIA  was 
necessary  while,  for  other  firms,  only 
partial  BIA  was  applied.  For  a 
discussion  of  oiu  application  of  BIA,  see 
the  "Best  Information  Available" 
section  of  the  Issues  Appendix. 

Sales  Below  Cost  in  the  Home  Market 

The  Department  disregarded  sales 
below  cost  for  the  following  firms  and 
classes  or  kinds  of  merchandise: 


Courtly 

Company 

Class  or  kind  ol 
merchandtoa 

France  „ ... 

rtaly 

Germany  

SKF „ 

SNR  

FAQ  

SKF 

FAG  . — 

INA 

SKF 

BBS 
RBs 
BBS 
BBs 
BBS.  CRBs. 

SPBs 
BBs,  CRBs 
BBs.  CRBs, 

SPBs 
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Counlry 

dass  Of  kind  ot 
mofclttndtos 

Janm  

Asahi  Seiko 

BBS 

Koyo 

BBS.  CRBs 

Nachi 

BBS,  CRBs 

NSK  

BBS,  CRBs 

NTN  

BBS.  CRBs. 
SPBs 

SJngapofe 

NMB/Petonec 

BBS 

Sweden 

SKF 

BBS,  CRBs 

United  King- 
docn. 

Bafden  

BBS 

FAG  

BBS 

h4SKmHP 

BBS.  CRBs 

Changes  Since  the  Preliminary  Results 

Based  on  our  analysis  of  comments 
received,  we  have  corrected  certain 
programming  and  clerical  errors  in  our 
preliminary  calculations.  Any  alleged 
programming  or  clerical  errors  with 
which  we  do  not  agree  are  discussed  in 
the  relevant  sections  of  the  Issues 
Appendix. 

Analysb  of  Comments  Received 

All  issues  raised  in  the  case  and 
rebuttal  briefs  by  parties  to  these 


concurrent  administrative  reviews  of 
AFBs  are  addressed  in  the  "Issues 
Appendix"  which  is  appended  to  this 
notice  of  final  results. 

Final  Results  of  Reviews 

We  determine  that  the  following 
percentage  weighted-average  margins 
exist  for  the  period  May  1,  1993, 
throtigh  April  30, 1994: 


Company 


BBS 


CRBs 


Francs 


AVIAC _ 

Franlce  &  Heydrich  . 
HoeschRothe  Erde 

INA „ 

RoHix  Oefontaine  .... 
SKF 

•Jt^t  1      >>•■>*■■>*•••••••••••••■ 

Technofan 


Qarmany 


Cross-Trade  GmbH ... 

Oeita  Export  GmbH  _ 

EXTA  Aussenhandel  GmbH  . 

FAG  

Fichtel  &  Sachs „> 

Franks  &  Heydrich  .._ , 

Hepa  Walzlager  GmbH  ........ 

Hoesch  Rothe  Erde 

INA , 

NTN  _ 

RoiHx  &  Defontaine _.. 

Schaumtoffel  Technik  GmbH 

SNR  


Italy 


FAG  .. 
SKF  ... 


Asahi  Seiko  .... 
Godo  Kogyo  ... 

I  &  OC  

rrOCHU , 

Izunxito  Seiko . 
Kongo  Coimet. 
Koyo  Seiko 

Marubeni . — . 

Matsuo  Bearing 

Mihasi  

Miramiguchi  Bearing 

Nachi-Fujikoshi 

Naniwa  Kogyo 

Nankal  Seiko 

Nichinan  Sangyo 


NihonKJ. 
NPBS 


1.61 

P) 
P) 
2.28 

P) 
14.90 

P) 

P) 

P> 
106.61 

13.79 

106.61 

0.56 

P)    . 
106.61 

P) 
4&83 


P) 
P) 
P) 
P) 
P) 
P) 
6.53 

P). 
P) 
P) 

51.82 
9.72 
51.82 
P) 
P) 
51.82 

P) 
P) 


SPBs 


P) 
P) 
P) 
42.79 

P) 

1&80 

P) 

P) 

P) 


ii8je 
P) 

114.52 
2.00 
P) 
P) 
P) 
P) 
P) 
P) 
P) 
P) 
14^ 

P) 


P) 
P) 
P) 


9ZJ0O 

P) 

P) 

P) 

P) 

P) 

'0.00 

P) 
P) 
p) 

92.00 

P) 

92.00 

P) 
P) 
92.00 

P) 
-    P) 
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Company 


BBS 


CRBs 


SPBs 


NSK  Ud.  

Nippon  Thompson 

Nissho-Jwai 

NTN  ^ 

Origin  Electiic 

Sanken  Tradmg  .... 

Santo 

Santesl  

Teukoyo  Sangyo .... 
TakesNta  Seito  .... 

THK  _ ™. 

To«  Buhin — 

TOK  Bearing 

Tomen  „.... 

Tsubaidmolo 


19.39 

10.16 
106.61 

14.34 
106.61 
106.61 

P) 

106.61 

0.89 

106.61 

P) 

106.61 

106.61 

7.77 


15.37 
51.82 
51.82 
11.05 
51.82 
51.82 

(^ 
51.82 

O 
51.82 

P) 

51.82 

51.82 


59.63 
92.00 
32.33 
92.00 
92.00 
«    . 

92.00 

92.00 

P) 

92.00 

92.00 


Siiraapofw 

■ 

NMB/Pelmec „ _ 

432 

n 

p) 

SKF 


2.22 


0.00 


P) 


UnHad  Klngdoni 


Bardan 

FAG  

NSK/RHP 


*  No  sNpments  or  sates  subject  to  this 
'No  shipments  or  sates  sutject  to  this 
*Notsubiecttorev«ew. 


Rate  is  from  the  last  relevant  segment  o(  the  proceedkig  in  wtiich  ttw  firm  had  shipments/sales. 
The  lirm  has  no  IndMdual  rate  from  any  segrnent  of  this  proceedmg. 


Cash  Deposit  Requirements 

To  calculate  the  cash  deposit  rate  for 
each  exporter,  we  divided  the  total 
dumping  margins  for  each  exporter  by 
the  total  net  USP  value  for  that 
exporter's  sales  for  each  relevant  class 
or  kind  during  the  review  period  under 
each  order. 

In  order  to  derive  a  single  deposit  rate 
for  each  class  or  kind  of  merchandise  for 
each  respondent  [i.e.,  each  exporter  or 
manufocturer  included  in  these 
reviews),  we  weight-averaged  the 
purchase  price  and  exporter's  sales 
price  (ESP)  deposit  rates  (using  the 
United  States  price  (USP)  of  purchase 
price  sales  and  ESP  sales,  respectively, 
as  the  weighting  factors).  To  accomplish 
this  where  we  sampled  ESP  sales,  we 
first  calculated  the  total  dumping 
margins  for  all  ESP  sales  during  the 
review  period  by  multiplying  the 
sample  ESP  margins  by  the  ratio  of  total 
weeks  in  the  review  period  to  sample 
weeks.  We  then  calculated  a  total  net 
USP  value  for  all  ESP  sales  during  the 
review  period  by  multiplying  the 
sample  ESP  total  net  value  by  the  same 
ratio.  We  then  divided  the  combined 
total  dumping  margins  for  both 
purchase  price  and  ESP  sales  by  the 
combined  total  USP  value  for  bioth 


purchase  price  and  ESP  sales  to  obtain 
the  deposit  rate. 

We  will  direct  Customs  to  collect  the 
resulting  percentage  deposit  rate  against 
the  mtered  Customs  vahie  of  each  of  the 
exporter's  entries  of  subiect 
merchandise  entered,  or  withdrawn 
from  warehouse,  for  consumption  on  or 
after  the  date  of  publication  of  this 
notice. 

Entries  of  parts  incorporated  into 
finished  bearings  before  sales  to  an 
unrelated  customer  in  the  United  States 
will  receive  the  exporter's  deposit  rate 
for  the  appropriate  class  or  kind  of 
merchandise. 

Furthermore,  the  following  deposit 
requirements  will  be  effective  upon 
publication  of  this  notice  of  final  results 
of  administrative  reviews  for  all 
shipments  of  AFBs  entered,  or 
withdrawn  fr(Hn  warehouse,  for 
consumption  on  or  after  the  date  of 
publication,  as  provided  by  section 
751(a)(1)  of  the  Tariff  Act:  (1)  The  cash 
deposit  rates  for  the  reviewed 
companies  will  be  the  rates  shown 
above,  except  that  for  firms  whose 
weighted-average  margins  are  less  than 
0.50  percent,  and  therefore  de  minimis, 
the  Ciepartment  shall  require  a  zero 
deposit  of  estimated  antidumping 
duties;  (2)  for  previously  reviewed  or 
investigated  companies  not  listed  above. 


the  cash  deposit  rate  will  continue  to  be 
the  company-specific  rate  published  for 
the  most  recent  period;  (3)  if  the 
exporter  is  not  a  firm  covered  in  this 
review,  a  prior  review,  or  the  original 
less-than-faii^value  (LTFV) 
investigation,  but  the  manufacturer  is, 
the  cash  deposit  rate  will  be  the  rate 
established  for  the  most  recent  period 
for  the  manufacturer  of  the 
merchandise;  and  (4)  the  cash  deposit 
rate  for  all  other  manufacturers  or 
exporters  will  continue  to  be  the  "All 
Others"  rate  for  the  relevant  class  or 
kind  and  country  made  effective  by  the 
final  results  of  review  published  on  July . 
26,  1993  [see  Final  Results  of 
Antidumping  Duty  Administrative 
Reviews  and  Revocation  in  Part  of  an 
Antidumping  Duty  Order.  58  FR  39729 
(July  26, 1993)).  These  rates  are  the  "All 
Others"  rates  from  the  relevant  LTFV 
investigations. 

These  deposit  requirements  shall 
remain  in  efHect  until  publication  of  the 
final  results  of  the  next  administrative 
reviews. 

Assessment  Rates 

The  Department  shall  determine,  and 
the  Customs  Service  shall  assess, 
antidumping  duties  on  all  appropriate 
entries.  Because  sampling  and  otiier 
simplification  methods  prevent  entry- 
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by-entry  assessments,  we  will  calculate 
wherever  possible  an  exporter/importer- 
speciflc  assessment  rate  for  each  class  or 
kind  of  antifriction  bearings,      -j.   ■.  - 

1.  Purchase  Price  Sales 

With  respect  to  purchase  price  sales 
for  these  final  results,  we  divided  the 
total  dumping  margins  (calculated  as 
the  difference  between  foreign  market 
value  (FMV)  and  USP)  for  each  importer 
by  the  total  number  of  units  sold  to  that 
importer.  We  will  direct  Customs  to 
assess  the  resulting  unit  dollar  amount 
against  each  unit  of  merchandise  in 
each  of  that  importer's  entries  under  the 
relevant  order  during  the  review  period. 
Although  this  will  result  in  assessing 
diffiarent  percentage  margins  for 
individual  entries,  the  total 
antidumping  duties  collected  for  each 
importer  under  each  order  for  the 
review  period  will  be  almost  exactly 
equal  to  the  total  dumping  margins. 

2.  Exporter's  Sales  Price  Sales 

For  ESP  sales  (sampled  and  non- 
sampled),  we  dividea  the  total  dumping 
margins  for  the  reviewed  sales  by  the 
total  entered  value  of  those  reviewed 
sales  for  each  imfxirter.  We  will  direct 
Customs  to  assess  the  resulting 
percentage  margin  against  the  entered 
Customs  values  for  the  subject 
merchandise  on  each  of  that  importer's 
entries  under  the  relevant  order  during 
the  review  period.  While  the 
Department  is  aware  that  the  entered 
value  of  sales  during  the  FOR  is  not 
necessarily  equal  to  the  entered  value  of 
entries  during  the  FOR,  use  of  entered 
value  of  sales  as  the  basis  of  the 
assessment  rate  permits  the  Department 
to  collect  a  reasonable  approximation  of 
the  antidumping  duties  which  would 
have  been  determined  if  the  Department 
had  reviewed  those  sales  of 
merchandise  actually  entered  during  the 
FOR. 

For  calculation  of  the  ESF  assessment 
rate,  entries  for  which  liquidation  was 
suspended,  but  for  which  ultimately  we 
do  not  collect  antidumping  duties  under 
the  "Roller  Chain"  principle,  are 
included  in  the  assessment  rate 
denominator  to  avoid  over-collecting. 
(The  "Roller  Chain"  principle  excludes 
from  the  collection  of  antidumping 
duties  bearings  which  were  imported  by 
a  related  party  and  further  processed, 
and  which  comprise  less  than  one 
percent  of  the  finished  product  sold  to 
the  first  unrelated  customer  in  the  ., 
United  States.  See  the  section  on     ^ 
"Further  Manufacturing  and  Roller 
Chain"  in  the  Issues  Appendix.) 

This  notice  also  serves  as  a  final 
reminder  to  importers  of  their 
responsibility  under  19  CFR  353.26  to 


file  a  certificate  regarding  the 
reimbursement  of  antidumping  duties 
prior  to  liquidation  of  the  relevant 
entries  during  this  review  period. 
Failure  to  comply  with  this  requirement 
could  result  in  the  Secretary's 
presumption  that  reimbursement  of 
antidumping  duties  occurred  and  the 
subsequent  assessment  of  double 
antidumping  duties. 

This  notice  also  serves  as  the  only 
reminder  to  parties  subject  to 
administrative  protective  orders  (AFO) 
of  their  responsibility  concerning  the 
return  or  destruction  of  proprietary 
information  disclosed  under  AFO  in 
accordance  with  19  CFR  353.34(d). 
Failure  to  comply  is  a  violation  of  the 
AFO. 

These  administrative  reviews  and  this 
notice  are  in  accordance  with  section 
751(a)(1)  of  the  Tariff  Act  (19  U.S.C. 
1675(a)(1))  and  19  CFR  353.22. 

Dated:  December  5, 1996. 
Jeffivy  P.  Bialos, 

Acting  Assistant  Secretary  for  Import 

Administration. 

Scope  Appendix  Contents 
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Seopc  Appendix 

A.  Description  of  the  Merchandise 

The  products  covered  by  these  orders, 
antifriction  bearings  (other  than  tapered 
roller  bearings),  mounted  or 
unmounted,  and  parts  thereof  (AFBs), 
constitute  the  following  classes  or  kinds 
of  merchandise: 

1.  Ball  Bearings  and  Parts  Thereof: 
These  products  include  all  AFBs  that 
employ  balls  as  the  roller  element. 
Imports  of  these  products  are  classified 
under  the  following  categories: 
Antifriction  balls,  ball  bmrings  with 
integral  shafts,  ball  bearings  (including 
radial  ball  bearings)  and  parts  thereof, 
and  housed  or  mounted  ball  bearing 
units  and  parts  thereof.  Imports  of  these 
products  are  classified  under  the 
following  Harmonized  Tariff  Schedule 
(HTS)  subheadings:  4016.93.10, 
4016.93.50,  6909.19.5010,  8482.10.10, 
8482.10.50,  8482.80.00,  8482.91.00, 

8482.99.05,  8482.99.10,  8482.99.35, 
8482.99.70.  8483.20.40.  8483.20.80, 
8483.30.40,  8483.30.80,  8483.90.20, 
8483.90.30,  8483.90.70,  8708.50.50, 
8708.60.50.  8708.70.6060,  8708.93.6000, 

8708.99.06,  8708.99.3100,  8708.99.4000, 
8708.99.4960,  8708.99.50,  8708.99.58, 
8708.99.8015,  8708.99.8080. 

2.  Cylindrical  Roller  Bearings. 
Mounted  or  Unmounted,  and  Parts 
Thereof:  These  prtxiucts  include  all 
AFBs  that  employ  cylindrical  rollers  as 
the  rolling  element.  Imports  of  these 

Siroducts  are  classified  imder  the 
oUowing  categories:  Antifriction 
rollers,  all  cylkidrical  roller  bearings 
(including  split  cylindrical  roller 
bearings)  and  parts  thereof,  housed  or 
moimted  cylindrical  roller  bearing  units 
and  parts  thereof. 

Imports  of  these  products  are 
classified  imder  the  following  HTS 
subheadings:  4016.93.10,  4016.93.50, 
6909.19.5010,  8482.50.00,  8482.80.00. 
8482.91.00,  8482.99.25,  8482.99.6530. 
8482.99.6560,  8482.99.70,  8483.20.40. 
8483.20.80,  8483.30.40,  8483.30.80, . 
8483.90.20,  8483.90.30,  8483.90.70, 
8708.50.50,  8708.60.50,  8708.99.4000, 
8708.99.4960,  8708.99.50.  8708.99.8080. 

3.  Spherical  Plain  Bearings,  Mounted 
or  Unmounted,  and  Parts  Thereof: 
These  products  include  all  spherical 
plain  bearings  that  employ  a  spherically 
shaped  sliding  element,  and  include 
spherical  plain  rod  ends. 

Imports  of  these  products  are 
classified  under  the  following  HTS 
subheadings:  6909.19.5010,  8483.30.40, 
8483.30.80,  8483.90.20,  8483.90.30, 
8485.90.00,  8708.99.4000,  8708.99.4960. 
8708.99.50,  8708.99.8080. 

The  HTS  item  numbers  are  provided 
for  convenience  and  Customs  purposes. 
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They  are  not  determinative  of  the 
products  subject  to  the  ordars.  The 
written  description  remains  dispositive. 

Size  or  precision  grade  of  a  bearing 
does  not  influence  whether  the  bearing 
is  covered  by  the  orders.  These  orders 
cover  all  the  subject  bearings  and  parts 
thereof  (inner  race,  outer  race,  cage, 
rollers,  balls,  seals,  shields,  etc.) 
outlined  above  with  certain  limitations. 
With  regard  to  finished  parts,  all  such 
parts  are  included  in  the  scope  of  these 
orders.  For  unfinished  parts,  such  parts 
are  included  if  (1)  they  have  been  heat 
treated,  or  (2)  heat  treatment  is  not 
required  to  be  performed  on  the  part. 
Thus,  the  only  unfinished  parts  that  are 
not  covered  by  thesfe  orders  are  those 
that  will  be  subject  to  heat  treatment 
after  importation. 

The  ultimate  application  of  a  bearing 
also  does  not  influence  whether  the 
bearing  is  covered  by  the  orders. 
Bearings  designed  for  highly  specialized 
applications  are  not  excluded.  Any  of 
the  subject  bearings,  regardless  of 
whether  they  may  ultimately  be  utilized 
in  aircraft,  automobiles,  or  other 
equipment,  are  within  the  scope  of  these 
orders. 

B.  Scope  Determinations 

The  Department  has  issued  numerous 
clarifications  of  the  scope  of  the  orders. 
The  following  is  a  compilation  of  the 
scope  rulings  and  determinations  the 
Department  has  made. 

Scope  determinations  made  in  the 
Final  Determinations  of  Sales  at  Less 
than  Fair  Value;  Antifriction  Bearings 
(Other  Than  Tapered  Roller  Bearings) 
and  Parts  Thereof  from  the  Federal 
Republic  of  Germany  (AFBs 
Investigation  ofSLTFV),  54  FR  19006, 
19019  (May  3, 1989): 

Products  Covered 

•  Rod  end  bearings  and  parts  thereof 

•  AFBs  used  in  aviation  applications 

•  Aerospace  engine  bearings 

•  Split  cylindrical  roller  bearings 

•  Wheel  hub  units 

•  Slewing  rings  and  slewing  bearings 
(slewing  rings  and  slewing  bearings 
were  subsequently  excluded  by  the 
International  Trade  Commission's 
negative  injury  determination  (see 
International  Trade  Commission: 
Antifriction  Bearings  (Other  Than 
Tapered  Roller  Bearings)  and  Parts 
Thereof  from  the  Federal  Republic  of 
Germany,  France,  Italy,  Japan, 
Romania,  Singapore,  Sweden,  Thailand 
and  the  United  Kingdom,  54  FR  21488, 
(May  18,  1989))  « 

•  Wave  generator  bearings 

•  Bearings  (including  mounted  or 
housed  units,  and  flanged  or  enhanced 


bearings)  ultimately  utilized  in  textile 
machinery  v- 

Products  Excluded 

•  Plain  bearings  other  than  spherical 
plain  bearings 

•  Airframe  components  unrelated  to 
the  reduction  of  friction 

•  Linear  motion  devices 

•  Split  pillow  block  housings 

•  Nuts,  bolts,  and  sleeves  that  are  not 
integral  parts  of  a  bearing  or  attached  to 
a  bearing  under  review 

•  Thennoplastic  bearings. 

•  Stainless  steel  hollow  balls. 

•  Textile  machinery  components  that 
are  substantially  advanced  in 
function(s)  or  value. 

»  Wheel  hub  units  imported  as  part  of 
front  and  rear  axle  assemblies;  wheel 
hub  units  that  include  tapered  roller 
bearings;  and  clutch  release  bearings 
that  are  already  assembled  as  parts  of 
transmissions. 

Scope  rulings  completed  between 
April  1,  1990,  and  June  30,  1990  (see 
Scope  Rulings,  55  FR  42750  (October  23. 
1990)): 

» * 

Products  Excluded 

•  Antihiction  bearings,  including 
integral  shaft  ball  bearings,  used  in 
textile  machinery  and  imported  with 
attachments  and  augmentations 
sufficient  to  advance  their  function 
beyond  load-bearing/friction-reducing 
capability. 

Scope  rulings  completed  between  July 
1, 1990,  and  September  30.  1990  (see 
Scope  Rulings,  55  FR  43020  (October  25. 
1990)): 

Products  Covered 

•  Rod  ends. 

•  Clutch  release  bearings. 

•  Ball  bearings  used  in  the  "•'  > 
manufacture  of  helicopters.    ■. . 

•  Ball  bearings  used  in  the 
manufacture  of  disk  drives.         ' 

Scope  rulings  completed  between 
April  1.  1991,  and  June  30,  1991  (see 
AfotJce  of  Scope  Rulings,  56  FR  36774 
(August  1, 1991)): 

Products  Excluded 

•  Textile  machinery  components 
including  false  twist  spindles,  belt  guide 
rollers,  separator  rollers,  damping  units, 
rotor  units,  and  tension  pulleys. 

Scope  rulings  published  in 
Antifriction  Bearings  (Other  Than 
Tapered  Roller  Bearings)  and  Parts 
Thereof;  Final  Results  of  Antidumping 
Administrative  Review  (AFBs  I),  56  FR 
31692.  31696  (July  11. 1991):-     ♦ 

Products  Covered 

•  Load  rollers  and  thrust  rollers,  also 
called  mast  guide  bearings- 


•  Conveyor  system  trolley  wheels  and 
chain  wheels. 

Scope  rulings  completed  between  July 

1. 1991.  and  September  30. 1991  (see 
Scope  Rulings,  56  FR  57320  (November 
8. 1991)): 

Products  Covered 

•  Snap  rings  and  wire  races. 

•  Bearings  imported  as  spare  parts. 

•  Custom-made  speciahy  bearings. 

Products  Excluded 

•  Certain  rotor  assembly  textile 
machinery  com(>onents. 

•  Linear  motion  bearings. 
Scope  rulings  completed  between 

October  1. 1991.  and  December  31. 1991 
(see  Notice  of  Scope  Rulings,  57  FR 
4597  (February  6, 1992)): 

Products  Covered 

•  Chain  sheaves  (forklift  truck  mast 
components). 

•  Loose  boss  rollers  used  in  textile 
drafting  machinery,  also  called  top-, 
rollers. 

•  Certain  engine  main  shaft  pilot 
bearings  and  engine  crank  shaft 
bearings. 

Scope  rulings  completed  between 
January  1, 1992,  and  March  31. 1992 
(see  Scope  Rulings,  57  FR  19602  (May 
7. 1992)): 

Products  Covered 

•  Ceramic  bearings. 

•  Roller  turn  rollers. 

•  Clutch  release  systems  that  contain 
rolling  elements. 

Products  Excluded 

•  Clutch  release  systems  that  do  not 
contain  rolling  elements. 

•  Chrome  steel  balls  for  use  as  check 
valves  in  hydraulic  valve  systems. 

Scope  iMlings  completed  between 
April  1. 1992.  and  June  30. 1992  (see 
Scope  Rulings,  57  FR  32973  Ouly  24. 
1992)): 

Products  Excluded 

•  Finished,  semiground  stainless  steel 
balls. 

•  Stainless  steel  balls  for  non-bearing 
use  (in  an  optical  polishing  process). 

Scope  rulings  completed  between  July 

1. 1992,  and  September  30, 1992  (see 
Scope  Rulings,  57  FR  57420  (December 
4. 1992)): 

^Products  Covered 

•  Certain  flexible  roller  bearings 
whose  component  rollers  have  a  length- 
to-diameter  ratio  of  less  than  4:1. 

•  Model  15BM2110  bearings. 

Products  Excluded 

•  Certain  textile  machinery 
components. 
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Scope  rulings  completed  between 
October  1, 1992,  and  December  31, 1992 
(see  Scope  Rulings.  58  FR  11209 
(February  24, 1993)): 

Froducts  Covered 

•  Certain  cylindrical  bearings  with  a 
length-to-diameter  ratio  of  less  than  4:1. 

Products  Excluded 

•  Certain  cartridge  assemblies 
comprised  of  a  machine  shaft,  a 
machined  housing  and  two  standard 
bearings. 

Scope  rulings  completed  between 
January  1, 1993,  and  March  31, 1993 
(see  Scope  Rulings,  58  FR  27542  (May 
10, 1993)): 

Products  Covered 

•  Certain  cylindrical  bearings  with  a 
length-to-diameter  ratio  of  less  than  4:1. 

Scope  rulings  completed  between 
April  1,  1993,  and  June  30, 1993  (see 
Scope  Rulings.  58  FR  47124  (September 
7, 1993)): 

Products  Covered 

•  Certain  series  of  INA  bearings. 
Products  Excluded 

•  SAR  series  of  ball  bearings. 

•  Certain  eccentric  locking  collars 
that  are  part  of  housed  bearing  units. 

Scope  rulings  completed  between 
October  1, 1993,  and  December  31, 1993 
(see  Scope  Rulings.  59  FR  8910 
(February  24, 1994)): 

Products  Excluded 

•  Certain  textile  madiinery         ": 
components.  "*■ 

Scope  rulings  completed  after  March 
31, 1994: 

Products  Excluded 

•  Certain  textile  machinery 
components. 

Scope  rulings  completed  between 
October  1, 1994  and  December  31. 1994 
(see  Scope  Rulings,  60  FR  12196  (March 
6, 1995)): 

Products  Excluded  •'    -        ' 

•  Rotek  and  Kaydon — Rotek  bearings, 
models  M4  and  L6,  are  slewing  rings 
outside  the  scope  of  the  order. 

Scope  rulings  completed  between 
April  1. 1995  and  June  30, 1995  (see 
Scope  Rulings,  60  FR  36782  (July  18, 
1995)): 

Products  Covered 

•  Consolidated  Saw  Mill 
International  (CSMI)  Inc.-r-Cambio 
bearings  contained  in  CSMI's  sawmill 
debarker  are  within  the  scope  of  the 
order. 

•  Nakanishi  Manufacturing  Corp. — 
Nakanishi's  stamped  steel  washer  with 


a  zinc  phosphate  and  adhesive  coating 
used  in  the  manufacture  of  a  ball 
bearing  is  within  the  scope  of  the  order. 

Scope  rulings  completed  between 
January  1, 1996  and  March  31, 1996  (see 
Scope  Rulings.  61  FR  18381  (April  25, 
1996)): 

Products  Covered 

•  Marquardt  Switches — Medium 
carbon  steel  balls  imported  by 
Marquardt  are  outside  the  scope  of  the 
order. 

Scope  rulings  completed  between 
April  1, 1996  and  June  30, 1996.  (see 
Scope  Ruling.  61  FR  40194  (August  1. 
1996)): 

Products  Excluded 

•  Dana  Corporation — Automotive 
component  known  variously  as  a  center 
bracket  assembly,  center  bearings 
assembly,  support  bracket,  or  shaft 
support  bearing,  is  outside  the  scope  of 
the  order. 

beaes  Appendix 

Company  Abbreviations 

Asahi  Seiko  (Asahi) 

FAG/Barden ' — ^The  Harden  Corporation 

(U.K.)  Ltd.;  The  Barden  Corporation; 

FAG  (U.IC)  Ltd. 
FAG  Germany— FAG  Kugelfischer  Georg 

Schaefer  KGaA 
FAG  Italy— FAG  Italia  S.pJi.;  FAG 

Bearings  Corp. 
Fichtel  &  Sachs— Fichtel  &  Sachs  AG; 

Sachs  Automotive  Products  Co. 
GMN— Georg  Muller  Numberg  AG: 

Georg  Muller  of  America 
Hoesch — ^Hoesch  Rothe  Erde  AG 
Honda — Honda  Motor  Co.,  Ltd.; 

American  Honda  Motor  Co.,  Inc. 
INA— INA  Walzlager  Schaeffler  KG;  INA 

Bearing  Company,  Inc 
IKS— Izumoto  Seiko  Co..  Ltd. 
Koyo — koyo  Seiko  Co.  Ltd. 
Meter — ^Meter  S.p.A. 
Nachi — ^Nachi-Fujikoshi  Corp.;  Nachi 

America,  Inc.;  Nachi  Technology  Inc. 
Nankai — Nankai  Seiko  Co.,  Ltd. 
NMB/Pehnec— NMB  Singapore  Ltd.; 

Pelmec  Industries  (Pte.)  Ltd. 
NPBS— Nippon  Pillow  Block 

Manufacturing  Co.,  Ltd.;  Nippon 

Pillow  Block  Sales  Co..  Ltd.;  FYH 

Bearing  Units  USA,  Inc. 
NSK— Nippon  Seiko  K.K.;  NSK 

Corporation 


'  The  Department  requested  that  FAG  and  Barden 
consolidate  all  information  in  the  original 
questionnaire,  which  they  did  as  FAG/Barden. 
FAG/Barden  submitted  comments  on  the 
preliminary  results,  referring  lo  aspects  of  the 
Department's  analysis  of  FAG  and  Barden.  The 
Department  has  determined  two  separate  rales  for 
sales  by  FAG  (U.K.)  and  Barden  in  these  final 
results  (aee  our  response  to  Comment  i  in  Sectkm 
4A). 


NSK/RHP— NSK  Bearings  Europe.  Ltd.: 

RHP  Bearings;  RHP  Bearings,  Inc 
NTN  Germany — NTN  Kugellagerfabrik 

(Deutschland)  GmbH 
NTN— NTN  Corporation;  NTN  Bearing 

Corporation  of  America;  American 

NTN  Bearing  Manufacturing 

Corporation 
Rollix— Roliix  Defontaine,  S.A. 
SKF  France — SKF  Compagnie 

d'Applications  Mecaniques,  S.A. 

(Clamart);  ADR;  SARMA 
SKF  Germany— SKF  GmbH;  SKF 

Service  GmbH;  Steyr  Walzlager 
SKF  haly— SKF  Industrie;  RIV-SKF 

Officina  de  Villar  Perosa;  SKF 

Cuscinetti  Speciali;  SKF  Cusdnetti; 

RFT 
SKF  Sweden— AB  SKF;  SKF 

Mekanprodukter  AB;  SKF  Sverige 
SKF  UK— SKF  (UK)  Limited;  SKF 

Industries;  AMPEP  Inc. 
SKF  Group— SKF-France;  SKF- 

Germany;  SKF-Sweden;  SKF-UK;  SKF 

USA,  Inc. 
SNFA— SNFA  Bearings,  Ltd. 
SNR  France— SNR  Nouvelle  Roulements 
SNR  Germany— SNR  Roulements;  SNR 

Bearings  USA,  Inc. 
Takeshita — Takeshita  Seiko  Company 
Torrington — ^The  Torrington  Company 

Other  Abbreviations 

AM — Aftermarket 
COP— Cost  of  Production 
COM— Cost  of  Manufacturing 
CV— Constructed  Value 
ESP— Exporter's  Sales  Price 
FMV— Foreign  Market  Value 
HM— Home  Market 
HMP— Home  Market  Price 
ISE(s) — Indirect  Selling  Expenses 
LOT— Level  of  Trade 
OEM — Original  Equipment 

Manufacturer 
POR—  Period  of  Review 
PP — Purchase  Price 
USP— United  States  Price 
VAT— Value  Added  Tax 

AFB  Administrative  Determinations 

AFBs  LTFV  Investigation— Final 
Determinations  of  Sales  at  Less  than 
Fair  Value;  Antifriction  Bearings 
(Other  Than  Tapered  Roller  Bearings) 
and  Parts  Thereof  from  the  Federal 
Republic  of  Germany.  54  FR  19006 
[May  3, 1989). 

AFBs  l—AnUfriction  Bearings  (Other 
Than  Tapered  Roller  Bearings)  and 
Parts  Thereof  from  the  Federal 
Republic  of  Germany;  Final  Results  of 
Antidumping  Duty  Administrative 
Review,  56  FR  31692  (July  11,  1991). 

AFBs  n— Antifriction  Bearings  (Other 
Than  Tapered  Roller  Bearings)  and 
Parts  Thereof  From  France,  et  al.;     . 
Final  Results  of  Antidumping  Duty 
Administrative  Reviews.  57  FR  28360 
(June  24, 1992). 
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AFBs  JB— Final  Results  of  Antidumping 
Duty  Administrative  Reviews  and 
Revocation  in  Part  of  an  Antidumping 
Duty  Order.  58  FR  39729  (July  26. 
1993). 

AFBs  IV— Antifriction  Bearings  (Other 
Than  Tapered  Roller  Bearings)  and 
Parts  Thereof  From  Fmnce,  et  al; 
Final  Results  of  Antidumping  Duty 
Administrative  Reviews,  Partial 
Termination  of  Administrative 
Revie*vs,  and  Revocation  in  Part  of 
Antidumping  Duty  Orders,  60  FR 
10900  (February  28.  1995). 

AFB  err  Decisions 

FAG  V.  United  States,  Slip  Op.  95-158. 

September  14, 1995  (FAG  /) 
FAG  Kugelfischer  Georg  Schaefer  KGAa 

V.  United  States.  Slip  Op.  96-108  (OT 

1996)  (FAG  D) 
FAG  UK  Ltd.  V.  United  States.  Slip  Op. 

96-177  (OT,  November  1. 1996)  (FAG 

m 

Federal  Mogul  Corp.  v.  United  States. 

813  F.  Supp  856  (OT  1993)  (Federal 

Mogul!] 
Federal  Mogul  Corp.  v.  United  States, 

839  F.  Supp  881  (OT  1993).  vacated. 

907  F.  Supp  432  (1995)  (Federal 

Mogul  m 

Federal  Mogul  Corp.  v.  United  States. 

884  F.  Supp  1391  (OT  1993)  (Federal 

Mogul  ni) 
Federal  Mogul  Corp.  v.  United  States.  17 

err  1015  (OT  1993)  (Federal  Mogul 

IV) 
Federal  Mogul  Corp.  v.  United  States. 

924  F.  Supp  210  (OT  April  19. 1996) 

(Federal  Msgul  V) 
Koyo  Seiko  Co..  Ltd.  v.  United  States, 

796  F.  Supp  1526  (OT  1992)  (Koyo) 
NSKLtd.  V.  United  States.  910  F.  Supp 

663  (Cn  1995)  (NSK  D 
NSKLtd.  V.  United  States.  896  F.  Supp 

1263  (071995)  (NSJCZ/) 
NTN  Bearing  Corporation  of  America  v. 

United  States.  903  F.  Supp  62  (OT 

1995)  (NTN  I) 
NTN  Bearing  Corporation  of  America  v. 

United  States.  905  F.  Supp.  1083  (OT 

1995)  (ATTN  il) 
SiCF  USA  Inc.  v.  United  States.  876  F. 

Supp  275  (OT  1995)  (SKF) 
The  Torrington  Company  v.  United 

States.  818  F.  Supp  1563  (OT  1993) 

(Torrington  I) 
The  Torrington  Company  v.  United 

States.  832  F.  Supp.  379  (1993) 

(Torrington  II) 
The  Torrington  Company  v.  United 

States,  881  F.  Supp  622  (1995) 

(Torrington  III) 

CAFC  AFB  Decisions 

NTN  Bearing  Corp.  v.  United  States,  74 
F.  3d  1204  (CAFC  1995)  (NTN  l)      * 

The  Torrington  Company  v.  United 
States.  44  F.  3d  1572  (CAFC  1994) 
(Torrington  IV) 


The  Torrington  Company^.  United 
States.  82  F.  3d  1039  (CAFC  1996) 
(Torrington  V) 

1.  Assessment  and  Dnty  Deposits 

Comment  1:  Torrington  contends  that 
the  Department  should  reconsider  its 
position  regarding  the  calculation  of 
deposit  rates  because  the  new  VAT 
methodology  exacerbates  the 
discrepancy  between  deposit  rates  and 
assessment  rates.  Torrington  suggests 
that  the  Department  should  calculate 
deposit  rates  using  entered  value,  not 
United  States  price  (USP).  as  the 
denominator,  as  it  does  in  calculating 
assessment  rates. 

Torrington  acknowledges  that  the 
Department  and  the  Court  of  Appeals 
for  the  Federal  Circuit  (CAFC)  have 
previously  rejected  Torrington's 
argument  that  deposit  rates  should  be 
calculated  using  entered  value  as  the 
denominator,  citing  AFBs  I  at  31692. 
noting  in  addition  that  the  CAFC  upheld 
the  Department  regarding  this  issue  in 
Torrington  IV  at  1579.  Torrington 
contends,  however,  that  the  new  VAT 
methodology  adversely  affiects  the 
Department's  deposit  rate  calculations 
and  increases  the  disparity  between 
deposit  and  assessment  rates. 

Torrington  suggests  that  the  new 
methodology,  whereby  the  Department 
muhiplies  HMP  by  the  VAT  rate  and 
adds  this  amount  equally  to  the  HMP 
and  USP,  increases  the  USP  that  serves 
as  the  deposit  rate  denominator  while 
leaving  entered  value  (the  assessment 
rate  denominator)  unchanged. 
Torrington  acknowledges  that  the 
previous  VAT  methodology  (under 
which  the  VAT  amount  that  was  added 
to  both  HMP  and  USP  was  derived  by 
multiplying  USP,  not  FMV,  by  the  VAT 
rate],  also  increased  USP  by  an  amount 
representing  VAT.  However,  Torrington 
states  that  the  addition  to  USP  is  greater 
under  the  new  VAT  methodology  than 
it  was  under  the  old  methodology, 
because  HMP  is  generally  greater  than 
USP  where  there  is  dumping,  and 
Torrington  provides  a  hypothetical 
example.  Torrington  concludes  that  the 
new  VAT-adjustment  methodology  is 
not  tax  neutral  because  the  deposit  rates 
for  respondents  in  countries  with  high 
VAT  tax  rates  will  be  far  lower, 
everything  else  being  equal,  than  those 
in  countries  with  low  VAT  tax  rates.  For 
these  reasons,  Torrington  argues  the 
Department  should  calculate 
antidumping  duty  deposit  rates  on  the 
same  basis  that  it  calculates 
antidumping  duty  assessment  rates. 

FAG.  INA.  Koyo,  NMB/Pelmec.  NSK. 
NTN.  and  SKF  argue  that  the 
Department  should  not  alter  its  deposit- 
rate  methodology.  Respondents  contend 


that  this  methodology  has  been 
established  practice  since  the  first 
review  of  these  orders  and  should  not  be 
changed  without  good  reason. 
Respondents  contend  that  both  the 
Court  of  International  Trade  (QT)  and 
CAFC  have  affirmed  the  Department's 
methodology.  Respondents  contend  that 
Torrington's  arguments  rqarding  the 
change  in  VAT  methodology  do  not 
constitute  sufficient  cause  to  alter  the 
deposit-rate  methodology. 

Department's  Position:  We  disagree 
with  Torrington.  As  we  have  noted  in 
previous  reviews  of  these  orders,  duty 
deposits  are  estimates  of  future 
diunping  liability,  and  any  difference 
between  the  estimate  and  the  calculated 
assessment  will  be  collected  or  refunded 
with  interest.  See  AFBs  Bat  28377. 
AFBs  III  at  39738.  and  AFBs  IV  at 
10905-06.  As  such,  duty  deposits  need 
simply  to  be  based  on  the  level  of 
dumping  during  the  FOR;  how  the  duty- 
deposit  rate  is  derived  is  within  the 
Department's  discretion,  provided  that 
the  derivation  is  reasonable.  Moreover, 
the  duty-deposit  rate  does  not  have  to  be 
identical  to  the  assessment  rate.  See 
Torrington  IV  at  1578-79. 

We  ao  not  use  entered  value  as  the 
denominator  in  estimating  duty  deposits 
for  the  following  reasons.  First,  duty 
deposits  calculated  on  such  a  basis  will 
not  necessarily  reflect  the  final  margin 
of  dumping  any  more  accurately  than 
deposit  rates  calculated  based  on  USP. 
Because  mai:gins  generally  change  from 
review  to  review,  we  have  no  reason  to 
believe  or  suspect  that  one  methodology 
will  necessarily  be  more  accurate  than 
another.  Second,  we  do  not  have 
entered  values  for  all  importers  of  PP 
sales.  Third,  even  if  we  had  all  entered 
values,  to  do  as  Torrington  suggests 
would  require  calculating  separate 
deposit  rates  for  all  importers,  which 
would  create  an  excessive 
administrative  burden  both  on  us  and 
on  the  U.S.  Customs  Service  in  order  to 
implement  a  deposit  methodology  that 
has  not  been  shown  to  be  more  accurate. 
Finally,  as  we  noted  in  the  90/91  review 
of  these  ordera,  we  must  maintain  a 
consistent  standard  for  determining 
whether  margins  are  de  minimis.  In 
sum.  practical  concerns  favor  the 
approach  we  have  consistently  applied, 
and  there  is  little  theoretical  appeal  to 
changing  the  approach.  This  is 
especially  true  when  any  difference 
between  the  estimate  and  the 
assessment  is  collected  (or  refunded) 
with  interest  when  the  entries  are 
liouidated. 

Nothing  in  Torrington's  argument 
concerning  the  new  VAT  methodology 
invalidates  the  reasons  provided  above 
for  using  USP  as  the  denominator  in 
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calculating  deposit  rates  for  estimated 
future  liability.  As  Torrington 
acknowledges,  both  the  new  and  old 
VAT  methodologies  resulted  in  the        ^ 
addition  to  USP  of  an  amount  for  VAT, 
In  fact,  under  Torringt on 's  hypothetical 
example  illustrating  the  difference  in 
deposit  rates  caused  by  the  new  VAT  , 
methodology,  the  deposit  rate  calculated 
using  the  new  methodology  (19  percent) 
differed  by  only  one  percent  from  that 
calculated  using  the  previous 
methodology  (20  percent).  Therefore. 
Torrington  has  not  shown  that  the  new 
VAT  methodology  results  in  deposit 
rates  that  are  not  reasonably  based  on 
the  level  of  dumping  during  the  FOR. 
Consequently,  we  have  not  changed  our 
methodology  for  calculating  duty- 
deposit  rates  for  future  entries  in  these 
final  results. 

Comment  2:  NSK  argues  that  the 
Department's  methodology  for 
calculating  dumping  duties  significantly 
overstates  its  dumping  liability.  NSK 
contends  that  the  Department's 
methodology,  which  calculates  POR 
assessment  rates  by  dividing  the  amount 
of  aiitidumping  duties  determined 
through  its  analysis  of  the  six  sample 
week  sales  (multiplied  by  a  weight 
factor  of  8.69  in  order  to  derive  an 
aiuiual  duty  amount)  by  the  entered 
value  of  the  sample  week  sales  (also 
multiplied  by  a  weight  factor  of  8.69  to 
derive  an  annual  entered  value  amount 
for  POR  sales),  results  in  the  over 
collection  of  duties  from  NSK  when 
applied  to  the  entered  value  of  POR 
entries.  NSK  states  that  this  is  due  to  the 
feet  that  the  entered  value  of  its  POR 
entries  significantly  exceeded  the 
Department's  calculated  entered  value 
of  NSK's  POR  sales.  NSK  asserts  that  the 
Department  shpuld  use  the  total  entered 
value  of  NSK's  POR  entries  as  the 
denominator  in  the  assessment-rate 
calculation. 

Torrington,  citing  Koyo  at  page  1529, 
argues  that  the  OT  has  held  that  the 
Department  is  afforded  "tremendous 
deferencein  selecting  the  appropriate 
[assessment]  methodology"  and  that  the 
Department's  assessment-rate 
methodology  is  reasonable  and  in 
accordance  with  law.  Torrington  notes 
that  the  Court  in  Koyo  also  stated  that, 
as  long  as  the  methodology  the 
Department  selects  is  reasonable,  it  is 
appropriate  even  if  "another  alternative 
is  more  reasonable."  Id  at  page  1529. 
Torrington  argues  that  the  Department 
therefore  should  apply  its  established 
assessment-rate  methodology  in  the 
final  results. 

Deportment's  Position:  We  disagree 
with  NSK.  In  litigation  arising  from 
AFBs  n,  FAG  argued  (as  NSK  does  here) 
that  we  should  calculate  an  assessment 


rate  by  dividing  the  annualized 
dumping  duties  due  by  the  entered 
value  of  entries  during  the  POR,  rather 
than  the  entered  value  of  sales  during 
the  POR.  In  our  remand  determination 
of  May  30, 1995,  we  explained  that  the 
statute  requires  us  to  assess  an 
antidumping  duty  equal  to  the  amount 
by  which  the  FMV  of  the  merchandise 
exceeds  the  USP  of  the  merchandise 
(section  751(a)(2)(B)  of  the  Act).  We 
stated  that  both  FAG's  methodology  and 
our  methodology  in  AFBs  II  meet  this 
standard,  since  both  methods  compute 
the  difTerence  between  FMV  and  USP 
and  use  that  difference  as  the  basis  for 
assessment. 

The  OT  agreed  with  our  May  30. 1995 
remand  redetermination,  stating  that 
"[a]  comparison  of  FAG's  and 
Commerce's  assessment  approaches 
satisfectorily  convinces  the  Court  that 
Commerce's  methodology  is  the  more 
accurate  in  spite  of  the  fact  that 
Commerce  was  aware  of  FAG's  data  on 
the  record  pertaining  to  total  sales  and 
actual  entered  values."  FAG  /at  9. 

Like  FAG's  method,  NSK's  method  in 
this  review  simply  uses  the  difference  to 
compute  an  amount  of  duties  due  for 
sales  made  during  the  PpR,  while  the 
Department's  method  uses  the 
difference  between  FMV  and  USP  to 
compute  an  amount  of  duties  due  on 
entries  made  during  the  POR.  Similarly, 
like  FAG's  methodology  in  AF^s  II, 
NSK's  method  assumes  that  the  amount 
of  dumping  found  in  the  sample  pool  is 
representative  of  the  amount  of 
dumping  on  POR  sales,  whereas  the 
Department's  method  assiunes  the  rate 
of  dumping  found  in  the  same  pool  is 
representative  of  the  rate  of  dumping 
found  on  POR  entries  as  a  whole. 

In  addition,  there  is  some  danger  that 
a  change  to  NSK's  methodology  from 
the  methodology  we  used  in  previous 
reviews  (i.e.,  the  92/93  review  period 
and  the  93/94  review  period)  will  result 
in  estimating  duties  on  a  pool  of  entries 
twice.  If  our  methodology  estimates  the 
amount  of  duties  due  on  entries  made 
during  the  POR  and  NSK's  methodology 
estimates  the  amount  of  duties  due  on 
sales  during  the  POR,  switching 
methodologies  between  two  POR's  will 
result  in  estimating  the  duties  due  on 
merchandise  entered  during  the  first 
period  and  sold  during  the  second 
period  in  both  periods.  In  fact,  such  an 
inconsistency  in  assessment-rate 
methodologies  would  also  occur  when 
entries  are  subfect  to  liquidation 
without  administrative  review.  NSK's 
methodology  is  inconsistent  with  the 
assessment  methodology  we  use  for 
automatic  assessment  because,  when  we 
automatically  liquidate,  we  assess 
duties  based  on  the  cash  deposit  rate  at 


the  time  of  entry.  The  cash  deposit  rate 
is  a  "relative"  dumping  rate,  i.e.,  it 
reflects  the  weighted-average  marK*'^  ^^ 
dumping  which  we  have  calculated 
using  the  valu%  of  sales  rather  than  the 
value  of  entries  made  during  the  FOR... 
which-is  similar  to  our  assessment-rate 
methodology. 

Because  our  methodology  is 
reasonable  and  the  CTT  has  upheld  it 
[see  FAG  /),  we  have  not  changed  our 
assessment-rate  methodology  for  these 
final  results. 

2.  Best  I&fonnatioo  Available 

Section  776(b)  of  the  Tariff  Act 
provides  that,  in  making  a  final 
determination  in  an  admi{xistrative 
review,  if  the  Department  "is  unable  to 
verify  the  accuracy  of  the  information 
submitted,  it  shall  use  the  best 
information  available  to  it  as  the  basis 
for  its  action  *  *  *"  In  addition,  section 
776(c)  of  the  Tariff  Act  requires  the 
Department  to  use  BIA  "whenever  a 
party  or  any  other  person  refuses  ot  is 
unable  to  produce  information 
requested  in  a  timely  manner  or  in  the 
form  required,  or  otherwise  significantly 
impedes  an  investigation  *  "  *. 

m  deciding  what  to  use  as  BLA, 
section  353.37(b)  of  our  regulations 
provides  that  we  may  take  into  accoimt 
whether  a  party  refuses  to  provide 
information.  For  purposes  of  these 
reviews  and  in  accordance  with  our 
practice  we  have  used  the  more  adverse 
BIA — generally  the  highest  rate  for  any 
company  for  the  same  class  or  kind  of 
merchandise  from  the  same  country 
from  this  or  any  prior  segment  of  the 
proceeding,  including  the  less-than-fair- 
value  (LTFV)  investigation — ^whenever  a 
company  refused  to  cooperate  with  the 
Department  or  otherwise  significantly 
impeded  the  proceeding.  When  a 
company  sul^tantially  cooperated  with 
our  requests  for  information,  but  we 
were  unable  to  verify  information  it 
provided  or  it  failed  to  provide  all 
information  requested  in  a  timely 
manner  or  in  the  form  requested,  we 
used  as  BIA  the  higher  or  (1)  the  highest 
rate  (including  the  "all  others"  rate) 
ever  applicable  to  the  firm  for  the  same 
class  or  kind  of  merchandise  from  the 
same  country  from  either  the  LTFV 
investigaticm  or  a  prior  administrative 
review;  or  (2)  the  highest  calculated  rate 
in  this  review  for  any  firm  for  the  same 
class  or  kind  of  merchandise  from  the 
same  country  (see  AFBs  m  at  39739 
(July  26, 1993),  uid  Empresa  Nacional 
SideruTgica  v.  United  States,  Slip  Op. 
95-33  (OT  March  6, 1995)). 

Comment  1:  INA  contends  that  the 
Department's  application  of  second-tier 
BIA  in  the  preliminary  results,  based  on 
the  results  of  a  three-day  verification  at 
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INA's  U.S.  affiliate  (INA-USA),  is 
unduly  punitive.  INA  alleges  that  the 
problems  experienced  at  veriPication 
were  due  to  its  iwevity  andjo  the 
overlapping  demands  of  preparing 
supplemental  questionnaire  responses 
while  preparing  for  verification  in  the 
two  weeks  prior  to  the  verification,  and 
not  due  to  deficient  data  per  se.  INA 
notes  that  the  Department  issued  a  large 
supplemental  questionnaire  for  sections 
A-C  on  January  10, 1995,  and  scheduled 
the  U.S.  verification  for  January  23 
through  January  25, 1995.  INA  suggests 
that,  given  this  schedule,  the 
Department's  decision  to  limit  the 
verification  to  three  days,  as  opposed  to 
five,  adversely  affected  the  company 
(noting  that  the  U.S.  verification  in  the 
previous  (92/93)  reNnew  lasted  five  days 
and  that  all  five  days  were  needed  to 
complete  that  veriHcation).  INA  argues 
that  the  verification  report  suggests  that . 
the  unresolved  issues  were  due  to  a  lack 
of  sufficient  time  to  complete 
verification  and,  while  the  report 
implies  that  INA  was  responsible  due  to 
"periods  of  inactivity"  while  company 
officials  searched  for  requested 
materials,  such  periods  of  inactivity  do 
not  take  into  account  the  time  problems 
inherent  in  a  three-day  verification. 

INA  states  that  it  provided  supporting 
documents  for  certain  items  that  the 
verification  xeport  nonetheless  treated 
as  unverified,  as  follows:  (1)  A 
reconciliation  of  certain  adjustments 
necessary  to  tie  sales  data  in  the 
company's  sales  journal  to  the  financial 
statements  (INA  claims  it  provided  this 
reconciliation  but  the  Department  did 
not  review  it  due  to  time  constraints); 
(2)  a  reconciliation  of  a  monthly  sales 
amount,  as  listed  in  the  general  ledger, 
with  the  financial  statements  (INA 
claims  it  provided  this  reconciliation 
after  an  initial  error  but  the  Department 
took  as  an  exhibit  the  initial  and 
incorrect  reconciliation);  and  (3)  a 
reconciliation  of  the  gross  monthly  sales 
figures  in  the  transaction  register  with 
those  in  the  sales  journal  (INA  claims 
that  the  Department  misunderstood  this 
reconciliation,  mistakenly  attributing 
certain  sales  figures  in  a  summary 
worksheet  to  the  transaction  register 
instead  of  the  sales  journal).  INA 
suggests  the  means  by  which  the 
Department  could  establish  the  accuracy 
of  items  (2)  and  (3),  above,  from 
information  aheady  on  the  record. 

In  addition,  DMA  provides 
explanations  for  other  items  that  the 
report  states  remained  open  at  the  end 
of  verification,  as  follows:  (1)  An 
invoice  sequence  the  Department 
conducted  to  establish  the  completeness 
of  the  invoices  for  certain  POR  months 
(INA  claims  that  company  officials 


realized  during  verification  that  its 
invoices  were  not  numbered  in  a  strictly 
chronological  sequence  but  this  could 
not  be  taken  into  account  in  the  invoice- 
sequence  test  due  to  time  constraints): 
(2)  certain  price  adjustments,  including 
packing  materiaf  and  labor,  inventory 
carrying  costs,  technical  services/ 
warranties,  guarantees  and  servicing, 
and  commissions  (INA  claims  that 
supporting  documentation  for  each 
adjustment  was  available  at  the 
verification  site  but  was  not  examined 
due  to  time  constraints);  (3)  an  '' 

information  request  for  employee 
expense  vouchers  (INA  claims  that  this 
request  was  made  after  the  close  of 
business  on  the  last  day  of  verification 
and  that  the  employee  with  access  to 
such  vouchers  was  not  available);  and 
(4)  a  missing  U.S.  sale  found  at  "- . 

verification  (INA  claims  that  this  was 
due  to  a  clerical  computer  error,  which 
INA  later  discovered  caused  the 
omission  of  over  300  sales  from  the  U.S. 
datat)ase,  as  well  as  the  absence  of  HM 
sales,  CV,  and  COP  data  for  35  products 
involved  in  the  missing  U.S.  sales;  INA 
requests  that  it  be  allowed  to  submit 
information  to  correct  this  error  (see 
Comment  6,  below). 

Finally,  INA  addresses  certain 
verification  items  that  the  company 
states  were  not  elements  of  the 
Department's  decision  to  apply  BIA  to 
the  company,  but  which  were  still  noted 
in  the  verification  report. as  follows:  (1) 
Swap  agreements  that  were  not 
included  in  the  reported  credit  expense 
(INA  argues  that  such  agreements  are 
not  relevant  to  the  cost  of  credit);  (2) 
magazine  publishing  expenses  that  were 
not  included  in  the  reported  advertising 
expense  (INA  claims  that  this  magazine 
is  published  for  company  employees 
only);  (3)  ocean  freight  and  brokerage 
and  handling  discrepancies  (INA  claims 
that  they  are  negligible);  and  (4)  "PPAP" 
revenues  as  an  of^t  to  indirect  '  '^ 

expenses  (INA  claims  that  this  is 
consistent  with  generally  accepted 
accounting  principles  (GAAP)). 

INA  suggests  that  the  verification 
problems  the  company  experienced  are 
directly  related  to  the  time  constraints 
of  a  three-day  verification,  which,  given 
the  size  and  complexity  of  INA-USA's 
sales  and  accounting  records,  is  not  a 
sufficient  time  in  which  to  complete 
this  verification.  INA  notes  that  INA- 
USA  is  a  major  U.S.  producer  of  AFBs, 
and  its  sales  of  purchased  bearings, 
including  subject  merchandise,  account 
for  only  a  small  percentage  of  its  total 
sales;  its  accounting  system  and 
underlying  documentation  are  more 
complex,  therefore,  than  those  of  a'  '. 
related-party  importer  that  is  not    '      *   " 
primarily  a  bearing  manufacturer.  INA 


states  that,  given  these  facts,  INA's 
foilure  to  complete  verification  in  three 
days  (along  with  an  inadvertent 
database  error  on  the  U.S.  sales  listing) 
dges  not  warrant  the  application  of  a 
BIA  rate  that  could  cost  the  company 
millions  of  dollare  of  additional 
antidumping  duties. 

Torrington  responds  that  the 
Department  properly  applied  second- 
tier  BIA  to  INA's  questionnaire  response 
due  to  INA-USA's  foi lures  at 
verification.  Torrington  cites  to  the 
Department's  May  24, 1995 
memorandum  concerning  the 
application  of  BLA  to  INA  and  contends 
that  the  Department  should  reject  INA's 
attempt  to  blame  the  Department  for 
failing  to  allot  su^icient  time  for 
verification  for  the  following  reasons: 
(1)  Much  of  the  time  at  verification  was 
spent  conducting  routine  tests;  (2)  U.S. 
sales  verifications  normally  require  only 
three  days;  (3)  according  to  the  report, 
INA  officials  were  absent  from  the 
verification  site  for  long  periods  of  time; 
and  (4)  INA  should  be  familiar  with 
routine  verification  procedures,  since 
this  is  the  fifth  annual  review. 
Torrington  notes  that  respondents,  not 
the  Department,  carry  the  responsibility  ' 
of  demonstrating  the  reliability  of 
reported  information. 

Torrington  suggests  that  BIA  is 
particularly  warranted  in  this  case  due 
to  the  verincation  finding  that  INA  had 
omitted  certain  U.S.  sales,  along  with  an 
undisclosed  number  of  HM  sales. 
Torrington  states  that,  if  a  single  alleged 
programming  error  resulted  in  hundreds 
of  unreported  sales,  it  is  a  fiair  concern 
that  the  program  contains  other  equally 
consequential  errors. 

Deportment's  Position:  We  disagree 
with  INA  and  have  assigned  a 
cooperative  (second-tier)  BLA  rate  to  the 
company  for  these  final  results.  As 
noted  above,  under  section  776(b)  of  the 
Tariff  Act,  if  we  are  "unable  to  verify 
the  accuracy  of  the  information 
submitted,"  we  are  authorized  to  use 
BIA.  In  addition,  section  776(c)  of  the 
Tariff  Act  requires  that  we  use  BIA 
"whenever  a  party  or  any  other  person 
refuses  or  is  unable  to  produce 
information  requested  in  a  timely 
manner  and  in  the  form  required,  or 
otherwise  significantly  impedes  an 
investigation."  When  a  company  has 
substantially  cooperated  with  our 
requests  for  information  and,  to  some 
extent,  at  verification,  but  we  were 
unable  to  verify  the  information  it 
prowded  or  it  failed  to  provide 
complete  or  accurate  information,  we 
assign  that  company  second-tier  BIA. 
See  Allied  Signal  versus  United  States, 
996  F.2d  1195  (CAFC  1993)  (concluding 
that  the  Department's  two-tiered  BIA 
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methodology,  under  which  cooperating 
companies  are  assigned  the  lower, 
"second  tier"  BIA  rate,  is  reasonable). 

INA  cooperated  with  our  requests  for 
information  and  agreed  to  undergo 
verification.  However,  despite  our 
attempts,  we  were  unable  to  verify  the 
completeness  of  its  response.  First, 
becausb  we  were  unable  to  verify  INA's 
total  U.S.  sales  of  the  subject 
merchandise,  we  were  unable  to 
establish  the  prOf>er  universe  of  sales 
within  which  we  would  conduct  our' 
analysis.  Establishing  the  completeness 
of  the  response  with  respect  to  sales  of 
the  subject  merchandise  in  the  United 
States  is  a  very  significant  element  of 
verification.  However,  as  a  result  of 
verification,  INA  subsequently 
acknowledged  that  it  had  omitted  over 
300  sales  from  its  U.S.  database  along 
with  the  correspondhig  HM  sales,  CV, 
and  CDP  data  for  35  products  involved 
in  the  missing  U.S.  sales.  The 
completeness  of  the  U.S.  sales  database 
is  essential  because  it  is  used  to 
calculate  the  dumping  duties.  It  is  our 
practice  to  examine  at  verification  only 
a  randomly  selected  subset  of  the 
reported  U.S.  sales,  a  practice  that  the 
err  has  upheld.  See  Bomont  Industries 
versus  United  States,  733  F.Supp.  1507. 
1508  (OT  1990)  ("verification  is  like  an 
audit,  the  purpose  of  which  is  to  test 
information  provided  by  a  party  for 
accuracy  and  completeness.  Normally 
an  audit  entails  selective  examination 
rather  than  testing  of  an  entire 
universe.");  see  also  Monsanto  Co. 
versus  United  States,  698  F.  Supp.  275. 
281  (CXr  1988)  ("verification  is  a  spot 
check  and  is  not  intended  to  be  an 
exhaustive  examination  of  the 
respondent's  business").  Where  the 
Department  finds  discrepancies  in  this 
subset,  it  must  judge  the  efiiect  on  the 
unexamined  portion  of  the  response.  In 
the  instant  case,  ESP  sales  are  reported 
on  a  limited,  sampled  basis  due  to  the 
large  ntunber  of  transactions.  Where  we 
have  allowed  for  reduced  reporting  but 
determine  that  U.S.  sales  are  missing 
fit>m  the  database  submitted  as  the 
complete  sampled  sales  listing,  we  must 
be  especially  concerned  about  the 
reliability  and  accuracy  of  any  margin 
we  might  calculate  from  the  database. 
An  omission  of  this  magnitude,  by  itself, 
renders  the  remainder  of  INA's  response 
inadequate  for  the  purpose  of 
calculating  a  dumping  margin  in  this 
review.  See  Persico  Pizzamigiio.  S.A.  v. 
United  States.  Slip  Op.  94-61  (Persico) 
(upholding  the  Department's  use  of  BIA 
for  a  respondent  who  was  unable  to 
demonstrate  the  completeness  of  its  U.S*. 
sales  at  verification).  See  also  Comment 
3.  below,  regarding  INA's  request  to 


submit  data  concerning  these  sales  for 
the  record. 

Second,  among  a  number  of  other . 
problems  in  establishing  the 
completeness  of  the  reported  U.S.  sales, 
we  were  unable  to  verify  that  INA's 
transaction  register  (a  register  allegedly 
used  to  record  all  sales  miring  the  POR) 
was  a  complete  list  of  all  sales. 
Specifically,  we  were  unable  to  tie  this 
document  to  either  the  financial 
statements  or  to  the  reported  sales.  See 
INA  USA  Verification  Report  at  3-5. 
This  inconsistency  raises  serious 
concerns  regarding  the  completeness  of 
INA's  reporting  because  the  company, 
both  at  verification  and  in  its  brief  (at  9), 
identified  the  transaction  register  as  the 
basis  for  the  sales  reported  in  INA's 
response.  See  Memorandum  from  Office 
Director  to  DAS.  Compliance: 
Antifriction  Bearings  from  Germany: 
Use  of  Best  Information  A  vaUable  for 
the  Preliminary  Results  of  the  Fifth 
Administrative  Review  (May  24, 1995) 
(BIA  memo).  INA  contends  that  the 
failure  to  establish  the  reliability  of  tKe 
transaction  register  was  due  to  Uie 
Department's  mistaken  belief  that  a 
"tvidge"  worksheet  was  basdd  on  the 
transaction  register  (INA  claims  the 
woricsheet  was  based  instead  on  INA's 
sales  journal).  The  verification  report 
clearly  indicates,  however,  that  INA 
officials  told  the  Department  that  the 
worksheet  was  based  on  the  transaction 
register  ("the  monthly  gross  sales  figures 
were  claimed  to  be  taken  from  INA 's 
transaction  register,  which  is  a 
composite  of  all  sales  of  subject  and 
non-subject  merchandise  made  during 
the  POR."  INA  USA  Verification  Report 
at  3). 

INA's  post-hoc  explanations  for  other 
significant  verification  failures  with 
respect  to  estabUsbing  the  cmnpleteness 
of  its  reporting  are  similarly 
unconvincing.  For  instance,  the 
Department  attempted  to  establish  the 
completeness  of  INA's  reporting  by 
examining  INA's  POR  invoices,  which 
the  company  stated  initially  were 
maintained  in  chronological  sequence. 
However,  as  INA  acknowledges, 
company  officials  did  not  discover  tmtil 
the  last  day  of  verification  that  INA's 
invoices  were  not  numbered  on  a 
chronological  basis,  but  instead  were 
sequentially  numbered  by  warehouse. 
As  the  Department  stated  in  the  BLA 
memo,  by  the  time  this  discovery  was 
made,  there  was  insufficient  time  to 
establish  the  completeness  of  the 
reported  total  voliune  of  sales  using 
these  invoices. 

For  these  reasons,  we  were  unable  t6 
verify  that  INA  reported  all  U.S.  sales  of 
subject  merchandise.  Moreover,  we 
could  not  vmify  the  volume  of  U.S.  sales 


that  may  have  been  unreported.  The 
completeness  of  the  U.S.  sales  response 
is  a  significant  element  of  verification. 
Further,  in  the  instant  case,  E^  sales 
are  reported  on  a  limited,  sampled  basis 
due  to  the  large  number  of  transactions. 
Where  we  have  allowed  for  reduced 
reporting  but  determine  that  U.S.  sales 
are  missing  from  the  database  submitted 
as  the  complete  sampled  sales  listing, 
we  must  be  especially  concerned  about 
the  reliability  and  accuracy  of  any 
margin  we  might  calculate  fiom  th» 
database. 

In  accordance  with  section  776(b)  of 
the  Tariff  Act,  our  inability  to  verify    .. 
INA's  U.S.  sales  listing  was  the 
determining  factor  in  our  decision  to 
apply  BIA  to  the  company's  response. 
With  respect  to  the  otoer  items  INA 
characterized  as  unresolved  due  to  time 
constraints,  we  note  that,  regardless  of 
the  resolution  of  these  issues,  we  would 
not  be  able  to  use  INA's  response  in 
calculating  the  dumping  margin,  given 
that  we  could  not  verify  INA's  U.S.  sales 
listing.  Further,  it  is  inciunbent  upon 
the  respondent  to  establish  the  accuracy 
of  the  information  it  submits  during  the 
time  period  allotted  for  verification.  As 
we  stated  in  Final  Determination  of 
Sales  at  Less  Than  Fair  Value:  Photo 
Albums  and  Filler  Pages  from  Korea,  50 
FR  43754,  at  43755-56  (October  29. 
1965),  "(ijt  is  the  obligation  of 
respondents  to  provide  an  accurate  and 
complete  response  prior  to  verification 
so  that  the  Department  may  have  the 
opportunity  to  fully  analyze  the 
information  and  other  pejties  are  able  to 
review  and  comment  cm  it  The  purpose 
of  verification  is  to  establish  the 
accuracy  of  a  response  rather  than  to 
reconstruct  the  information  to  fit  the 
requirements  of  the  Department."  The 
time  allotted  for  this  verification,  three 
days,  is  the  normal  time  for  which  we 
schedule  U.S.  sales  verifications, 
despite  the  size  or  complexity  of 
respondents'  business  operations  and 
records.  This  is  the  normal  time  period 
granted  for  such  verifications  and  was 
the  time  period  given  for  ESP 
verification  of  other  respondents  in  this 
review.  Further,  as  indicated  by  the  QT, 
"(tlhere  is  no  statutory  mandate  as  to 
how  long  the  process  of  verification 
must  last,"  and  the  Department  "is 
afforded  discretion  when  conducting  a 
verification  pursuant  to  19  U.S.C. 
1677e(b)."  Persico  at  19  (holding  that  a 
three-day  overseas  verification  was 
reasonable).  Notably,  the  Department 
conducted  six  other  ESP  verifications 
for  this  review  period,  all  of  which  were 
completed  in  three  days,  the  same 
amount  of  time  given  to  INA-USA. 

Thus,  in  accordance  with  section 
776(b)  of  the  Act.  we  are  relying  on 
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cooperative  BIA  to  determine  INA's 
antidumping  margin  for  each  class  or 
kind  in  these  reviews. 

Comment  2:  IN  A  proposes  that, 
instead  of  applying  BIA,  the  Department 
should  use  its  discretion  to  conduct  a 
supplemental  verification.  INA 
contends  that  the  Department  has  the 
authority  to  conduct  an  additional 
verification  and  cites  to  several  cases  in 
which  the  Department  has  conducted 
such  verifications  [Cyanuric  Acid  and 
Its  Chhrinated  Derivatives  from  Japan, 
51  PR  45495,  45496  (December  19, 
1986);  Celt  Site  Transceivers  from 
Japan.  49  FR  43080,  43084  (October  26, 
1984);  High  Power  Microwave 
Amplifiers  and  Components  Thereof 
from  Japan.  47  FR  22134  (May  21, 
1982);  Fireplace  Mesh  Panels  from 
Taiwan.  47  FR  15393, 15395  (April  9. 
1982)).  INA  states  that  the  Department 
examines  the  necessity  of  conducting 
supplemental  verifications  on  a  case-by- 
case  basis,  thereby  underscoring  the 
discretionary  nature  of  this  decision. 

INA  Botes  that  there  are  four  reasons 
why  the  Department  may  not  wish  to 
conduct  a  supplemental  verification: 
inconvenience,  cost,  schedule,  and 
precedent.  INA  argues  that  none  of  these 
reasons  justifies  a  refusal  to  conduct  an 
additional  verification  in  this  case.  INA 
contends  that  the  magnitude  of  the 
potential  penalty  in  this  case  outweighs 
the  inconvenience  and  cost  aspects,  that 
a  supplemental  verification  would  not 
have  an  adverse  impact  on  the 
Department's  schedule  in  the  fifth 
reviews,  and  that  the  case-specific 
nature  of  this  decision  should  alleviate 
any  concern  over  establishing  a 
burdensome  precedent. 

INA  states  that,  considering  the  above 
facts,  the  failure  to  conduct  a  '*. 

supplemental  verification,  while 
applying  total  BIA,  would  constitute  an 
abuse  of  discretion.  INA  cites  NTNliot 
the  general  proposition  that  the 
dumping  law  is  remedial,  not  punitive. 
INA  notes  that  the  CAFC  has  held  that 
the  Department's  refusal  to  accept  the 
correction  of  clerical  errors  after  the 
deadline  for  submitting  factual 
information  was  an  abuse  of  discretion 
when,  inter  alia,  failure  to  do  so 
"resulted  in  the  imposition  of  many 
millions  of  dollars  in  duties  not  justified 
under  the  statute,"  citing  NTN I  ai  1208. 

Department's  Position:  We  disagree 
with  DMA.  The  facts  of  this  case  do  not 
justify  taking  the  extraordinary  step  of 
conducting  an  additional  verification. 
Although  we  have,  in  an  extremely 
limited  number  of  cases,  conducted  a 
supplemental  verification,  it  is  not  our 
policy  to  permit  re-verification  of  data. 
See  Sodium  Nitrate  from  Chile:  Final 


Results  of  Review,  52  FR  25897  (July  9, 
1987). 

Conducting  a  second  verification  after 
a  company  fails  its  first  verification 
would  be  an  extraordinary  action.  To  do 
so  would  signal  respondents  that  a 
failed  verification  can  be  overcome, 
which  would  undermine  both  our 
ability  to  obtain  complete  and  accurate 
information  firom  respondents  in  time  to 
.  conduct  proper  verifications  and  to 
complete  reviews  in  a  timely  manner. 
As  we  have  indicated  on  the  record  in 
this  case,  a  second  verification  would 
cease  to  be  an  opportunity  to  check  the 
accuracy  of  a  response  and  would 
become  merely  an  exercise  in 
identifying  areas  in  which  a  response 
could  be  improved.  See  Memorandum 
from  DAS,  Import  Administration  to 
Assistant  Secretary,  Import 
Administration:  INA  Request  to  Submit 
New  Information  (July  29. 1995)  (INA 
Memorandimn). 

The  most  recent  of  the  cases  that  INA 
dtes  occurred  in  1986.  Further,  in  each 
of  the  cases  cited,  re-verification  was 
conducted  pursuant  to  requests  for 
additional  information  requested  by  the 
Department,  or  due  to  a  particular 
emergency  that  arose  in  the  case.  In 
contrast,  INA's  request  is  based    . 
primarily  on  the  general  time    '  - 
constraints  imposed  by  a  three-day  ESP 
verification.  As  noted  in  our  response  to 
Comment  1 .  this  is  the  normal  time 
period  granted  for  such  verifications 
and  was  the  time  period  given  for  ESP 
verification  of  other  respondents  in  this 
review.  Further,  as  indicated  by  the  CIT. 
"[tjhere  is  no  statutory  mandate  as  to 
how  long  the  process  of  verification 
must  last,"  and  the  Department  "is 
aff'orded  discretion  when  conducting  a 
verification  pursuant  to  19  U.S.C. 
1677e(b)."  Persicq  at  19  (holding  that  a    . 
three-day  overseas  verification  was 
reasonable).  Accordingly,  we  have 
declined  to  conduct  a  snpplemental 
verification. 

Comment  3:  INA  requests  that  it  be 
permitted  to  submit  new  information 
that  would  correct  a  programming  error 
discovered  at  verification.  INA  states 
that  this  error  resulted  in  the  omission 
of  over  300  U.S.  sales  as  well  as  the  HM 
sales,  CV,  and  COP  data  corresponding 
to  such  sales. 

INA  notes  that,  pureuant  to 
§  353.31(a)  of  the  Department's 
regulations,  the  Department  has 
accepted  corrections  of  clerical  errors 
after  verification  if  the  existence  of  the 
error  and  the  accuracy  of  the  correction 
could  be  determined  ^m  the  existing 
adAiinistrative  record  (citing  AFBs  111  at 
39780).  INA  contends  that,  although  this 
is  not  the  case  for  the  data  in  question, 
the  CAFC  held  in  NTN  III  that  the 


Department's  refusal  to  waive  the 
deadlines  established  in  §  353.31(a)  to 
permit  correction  of  clerical  errors  that 
were  not  apparent  from  the  record 
constituted  an  abuse  of  discretion  (at 
1207).  In  light  of  this  decision,  INA 
requests  that  the  Department  accept 
correction  of  the  error  found  at 
verification.  (INA  notes  that  it 
previously  made  this  request  in  a  letter 
to  the  Department  dated  January  26, 
1996.) 

Tooington  objects  to  INA's  request 
that  it  be  allowed  to  submit  additional 
information  regarding  these  missing 
transactions,  stating  that  NTN  HI  should 
be  limited  to  its  facts  and  must  not  be 
allowed  to  subvert  the  traditional  role 
played  by  antidumping  verifications. 
Torrington  contends  that  INA's  error  is 
not  a  clerical  error  and  is  far  more 
sweeping  than  that  involved  in  NTN  HI. 

Departmeitt's  Position:  We  disagree 
with  INA's  portion  that  the  omittance 
of  over  300  U.S.  sales  as  well  as  the  }&A 
sales.  CV,  and  COP  data  corresponding 
to  such  sales  constitutes  a  clerical  error, 
and  we  have  not  accepted  any  post- 
verification  submissions  regarding  these 
sales  for  these  final  results.  As  indicated 
in  our  response  to  Comment  1,  INA's 
alleged  "clerical  error"  is  more 
appropriately  described  as  a  verification 
failure. 

There  are  several  important 
distinctions  between  NTN  III  and  the 
present  case  {see  INA  Memorandum). 
First,  there  is  a  difference  in  breadth 
and  significance  of  the  error.  INA's 
process  and  strategy  for  identifying  sales 
of  subject  merchandise  was  fiawed;  it 
failed  to  recognize  its  own  product 
designations  for  subject  mwchandise 
and  devise  appropriate  means  to  collect 
and  report  all  sales.  As  a  result,  INA 
failed  to  report  a  significant  number  of 
U.S.  sales,  which,  to  correct,  would 
require  a  substantial  and  fundamental 
addition  to  its  questionnaire  response. 
INA  did  not  simply  misreport  a  small 
amount  of  data  requiring  a  simple 
correction  as  occurred  in  NTN  III.  The 
court  in  NTN  in  at  1208  specifically 
noted  that  correction  of  the  errors  in 
that  case  "would  neither  have  required 
beginning  anew  nor  have  delayed 
making  the  final  determination"  and 
that  "a  straightforward  mathematical 
adjustment  was  all  that  was  required." 
See  NTN  III  at  1208.  In  this  case, 
correction  of  INA's  alleged  error  would 
require  collection  of  substantial 
amounts  of  new  information  and 
significant  additional  time  and  effort  to 
analyze  and  examine  the  new 
information,  as  well  as  additional  time 
to  allow  the  petitioner  to  comment  on 
the  new  information. 
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Second,  in  NTNIUthe  court  found 
that  the  respondent  was  first  alerted  to 
the  probability  of  error  upon 
examination  of  the  preliminary  results 
at  1207.  Here,  DMA  was  made  aware  of 
a  problem  with  its  questionnaire 
response  when  we  found  a  missing  sale 
at  verification,  well  before  the 
preliminary  results  were  issued.  INA 
was  unable  to  explain  the  missing  sale 
at  verification  or  to  correct  its  error  at 
that  time.  Indeed,  INA  did  not  attempt 
to  correct  the  alleged  error  until  a  year 
after  the  verification  at  which  the  error 
was  uncovered.  Further,  the  error 
affected  an  area  (total  volume  and  value 
of  sales)  that  is  always  a  primary  focus 
of  verification.  The  nature  of  this  error 
is  not  such  that  it  could  only  be 
discovered  after  the  preliminary  results 
of  review  as  was  the  case  in  NTNUI. 
Thus,  INA's  alleged  "clerical  error"  is 
more  appropriately  described  as  a 
verification  failure. 

Third,  there  is  no  assurance  that  any 
new  sales  information  INA  might 
submit  would  be  complete  and 
accurate.'  The  information  INA  seeks  to 
submit  purports  to  cover  all  missing 
sales.  Unlike  the  information  in  NTN  HI 
which  could  be  verified  by  comparison 
with  a  few  supporting  documents,  the 
accuracy  of  INA's  new  information 
could  only  be  assessed  through  an 
entirely  new  verification  which,  for  the 
reasons  we  stated  in  response  to 
Comment  2,  above,  is  inappropriate  in 
this  situation. 

In  the  context  of  a  review  in  which 
INA's  response  has  already  failed 
verification,  we  would  have  little 
confidence  in  the  completeness  and 
accuracy  of  any  new  "corrective" 
information  INA  might  submit  because 
we  would  have  no  assurance  that  the 
particular  error  INA  found  was  the  only 
such  error  leading  to  omissions  of  sales, 
that  any  additional  sales  that  INA  might 
report  would  account  for  all  of  the 
mining  sales,  or  that  the  new  sales 
information  would  be  accurate  (i.e..  that 
the  errors  identified  at  verification  have 
been  completely  remedied).  Therefore, 
we  have  not  accepted  a  revised  response 
from  INA. 

Comment  4:  Torrington  contends  that, 
although  the  Department  correctly 
applied  second-tier  BIA  to  INA's     . .  . 


'  In  NTN  lU,  the  CAFC  noted  that  NTN  had  been 
cooperative  throughout  the  proceeding,  and  the 
Department  did  not  verify  NTN's  U.S.  sales.  Thus, 
the  court  indicated  that  the  Department  appeared  to 
lack  any  basis  for  questioning  the  accuracy  of 
NTN's  correction  and,  moreover,  the  argument  was 
raised  post  hoc  by  counsel,  rather  than  by  the 
Department  as  a  basis  for  rejecting  the  information. 
Conversely,  given  the  veriHcation  results  in  the 
present  case,  we  have  substantial  reasons  for 
questioning  the  accuracy  of  any  corrections  made 
by  INA.  See  NTN  lU  at  1204. 


questionnaire  response,  it  did  not  use 
the  correct  second-tier  rates.  Torrington 
suggests  that  the  correct  preliminary 
cooperative  BIA  rates  are  38.18  percent 
and  52.43  percent  for  BBs  and  CRBs, 
respectively ,*a»opposed  to  the  rates  of 
31  and  52  percent  which  the 
Department  preliminarily  assigned  to 
INA. 

INA  responds  that  the  CRB  rate 
suggested  by  Torrington  is  a  "no 
shipment"  rate  that  the  Department 
correctly  disregarded  in  establishing  the 
cooperative  BIA  rate.  With  respect  to  the 
BB  rate,  INA  contends  that  the 
Department  appropriately  used  its 
discretion  not  to  use  the  highest 
calculated  rate  for  this  review,  using 
instead  INA's  highest  previous  rate. 

Department's  Position:  For  these  final 
results,  and  in  accordance  with  our 
policy  regarding  the  derivation  of  the 
second-tier  BIA  rate,  we  are  applying  a 
rate  to  INA's  sales  based  on  the  higher 
of  (1)  the  highest  rate  (including  the  "all 
others"  rate)  ever  applicable  to  the  firm 
for  the  same  class  or  kind  of 
merchandise  from  the  same  country 
bom  either  the  LTFV  investigation  or  a 
prior  administrative  review;  or  (2)  the 
highest  calculated  rate  in  this  review  for 
any  firm  for  the  same  class  or  kind  of 
merchandise  bom  the  same  country. 
Accordingly,  we  have  applied  the 
second-tier  BIA  rates  of  31.29  percent 
for  BBs  and  52.43  percent  for  CRBs. 

Comment  5:  NPBS  asserts  that  a  re- 
verification  of  its  response  is  necessary 
to  correct  findings  included  in  the 
verification  report  which  influenced  the 
Department's  application  of  BIA  to 
NPBS'  sales.  Fint  of  all,  NPBS  argues 
that  the  absence  of  an  interpreter  at 
verification  prevented  the  firm  from 
demonstrating  the  accuracy  and 
reliability  of  its  response.  NPBS  notes 
that  it  is  a  bmily-owned  business  and 
that  no  one  at  the  firm  understands 
English  well  enough  to  respond  to  the 
intensely  nuanced  information  requests 
routinely  made  at  verification.  Second, 
NPBS  argues  that  it  was  prevented  from 
responding  to  verification  report 
findings  because  the  report  did  not 
identify  or  document  specific  sale 
transactions,  and  because  documents 
taken  at  verification  were  destroyed. 
NPBS  states  that,  as  a  result,  it  cannot 
address  the  following  findings  in  the 
Department's  verification  report:  (1) 
NPBS  failed  to  explain  why  certain  sales 
of  NPBM-manufactured  merchandise 
had  been  excluded  from  its  response;  (2) 
NPBS  foiled  to  report  three  HM  sales  out 
of  *  *  *  which  were  originally  priced  at 
zero,  but  were  subsequently  adjusted 
upwards  after  negotiation  with  the 
customer;  (3)  NPBS  failed  to  report 
properly  quantity  adjustments  for  one 


out  of  seven  selected  HM  sales;  and  (4) 
NPBS  foiled  to  justify  the  exclusion  of 
sales  of  certain  HM  models  which  the 
firm  initially  claimed  did  not  match  the 
fomilies  sold  in  the  United  States. 

Third,  NPBS  argues  that  the 
verification  report  states  crucial  facts 
incorrectly  regarding  whether  the  prices 
reported  by  NPBS  to  its  lai^gest  HM 
customer  were  the  final  and  actual 
prices  paid  by  that  customer.  NPBS 
asserts  that  a  statement  in  the 
verification  report  that  the  sales  price 
which  NPBS  reported  for  sales  to  this 
customer  is  not  the  final  price  paid  is 
simply  false.  Finally,  NPBS  argues  that 
the  Department  should  accept  a  printout 
of  sales  to  this  particular  company 
which  NPBS  omitted  from  the  original 
response  diie  to  a  clerical  error  but 
which  it  submitted  to  the  Department's 
representatives  at  the  start  of 
verification.  NPBS  claims  that,  because 
it  submitted  the  information  to  the 
Department  within  180  days  of 
initiation,  under  19  CFR  353.31 
(a)(l)(ii),  the  Department  should 
determine  that  it  is  timely. 

Torrington  responds  that  the  » 

Department's  application  of  BIA  was 
fully  warranted  by  the  numerous 
omissions  and  errora  in  NPBS'  response. 
Torrington  argues  that  the  Department  is 
statutorily  required  to  use  BIA  in  cases 
where  it  is  unable  to  verify  the  accuracy 
of  the  information  submitted. 
Torrington  asserts  that,  as  a  whole,  the 
number  and  significance  of  NPBS'  errors 
and  omissions  constitute  a  foiled 
verification,  noting  that  the  most  serious 
of  NPBS  deficiencies  was  the  inability 
to  verify  the  completeness  olthe  HM 
and  U.S.  sales  databases.  Torrington 
asserts  that  the  complete  and  accurate 
reporting  of  sales  databases  goes  to  the 
heart  of  the  antidumping  proceeding 
and  references  AFBsDai  28379,  where 
the  Department  applied  BIA  to  NPBS 
because  NPBS  failed  to  report  a 
substantial  number  of  its  HM  sales. 

With  respect  to  NPBS'  argument  that 
it  was  hampered  by  the  lack  of  an 
interpreter,  TSrrington  suggests  that 
NPBS'  complaint  is  without  merit  since 
the  Department  notified  NPBS  that  it 
was  unable  to  retain  an  interpreter  prior 
to  verification.  Torrington  contends, 
moreover,  that  NPBS  is  not  unfamiliar 
with  the  review  process  and  has 
undergone  verification  on  five  previous 
occasions.  To  the  extent  that  an 
interpreter  was  essential,  Torrington 
maintains  it  was  incumbent  on  NPBS  to 
arrange  for  one. 

With  respeyn  to  NPBS'  argument  that 
it  was  unable  to  demonstrate  the 
accuracy  of  its  response  because  the 
Department  destroyed  certain 
documents,  Torrington  states  that  it 
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cannot  meaningfully  comment  since  it 
did  not  attend  either  the  veriflcation  or 
disclosure.  Torrington  notes  however 
that,  even  if  NPBS'  assertion  that  the 
final  price  for  certain  omitted  sales  was 
correctly  reported  is  true,  NPBS'  failure 
to  explain  its  response  adequately  at 
verification  cannot  be  corrected  at  the 
case-brief  stage  of  the  proceeding. 
Moreover,  Torrington  asserts,  the 
Department  did  not  apply  BIA  because 
NPBS  omitted  these  sales  from  its 
response.  Rather.  Torrington  contends, 
the  Department  found  discrepancies  in 
the  reporting  of  these  sales.  Torrington 
summarizes  that,  because  NPBS  failed 
to  support  its  HM  and  U.S.  responses, 
the  E)epartment  cor^tly  applied 
second-tier  BIA. 

Department's  Position:  We  disagree 
with  NPBS.  The  number  and  degree  of 
discrepancies  in  both  the  HM  and  U.S. 
verifications  render  NPBS'  response 
unusable  for  our  margin  calculations. 
Therefore,  for  these  final  results,  we 
have  applied  a  second-tier  BIA  rate  for 
NPBS. 

First,  NPBS  does  not  dispute  the 
results  of  the  U.S.  verification,  at  which 
the  verification  team  found,  among 
other  discrepancies,  missing  U.S.  sales. 
The  completeness  of  the  U.S.  sales 
database  is  essential  because  it  is  used 
to  calculate  the  dumping  duties.  It  is  our 
practice  to  examine  at  verification  only 
a  randomly  selected  subset  of  the 
reported  U.S.  sales,  a  practice  that  the 
Cn*  has  upheld.  See  Bomont  Industries 
V.  United  States.  733  F.Supp.  1507, 
1508  (or  1990)  ("(vierification  is  like 
an  audit,  the  purpose  of  which  is  to  test 
informatioir  provided  by  a  party  for 
accuracy  and  completeness.  Normally 
an  audit  entails  selective  examination 
rather  than  testing  of  an  entire 
universe.");  see  also  Monsanto  Co.  v. 
United  States,  698  F.  Supp.  275,  281 
(CIT  1988)  ("(vierification  is  a  spot 
check  and  is  not  intended  to  be  an 
exhaustive  examination  of  the 
respondent's  business").  Where  the 
verification  team  finds  discrepancies  in 
the  subset  of  information  it  examines,  it 
must  judge  the  effect  on  the 
unexamined  portion  of  the  response.  In 
the  instant  case,  ESP  sales  are  reported 
on  a  limited,  sampled  basis  due  to  the 
large  number  of  transactions.  Where  we 
have  allowed  for  reduced  reporting  but 
determine  that  U.S.  sales  are  missing 
from  the  database  submitted  as  the 
complete  sampled  sales  listing,  we  must 
be  especially  concerned  about  the 
reliability  and  accuracy  of  any  margin 
we  might  calculate  from  the  database. 

In  addition  to  the  omissions  and 
discrepancies  we  found  at  the  U.S. 
verification,  the  omission  of  a  large 
number  of  HM  sales  afliected  our 


decision  to  assign  NPBS  a  margin  based 
on  BIA.  Notwithstanding  the  magnitude 
of  the  omitted  HM  sales,  we  attempted 
to  verify  these  sales.  However,  the  pool 
of  sales  that  NPBS  attempted  to  place  on 
the  record  was  not  accurate.  At 
verification,  the  Department's  officials 
discovered  that  the  sales  price  for  some 
of  these  sales  was  later  adjusted  after 
negotiation  with  this  particular 
customer.  Moreover,  company  officials 
acknowledged  that  the  final  sales  price 
for  an  unknown  number  of  sales  to  this 
particular  customer  did  not  take  into 
account  these  price  adjustments.  NPBS 
was  unable  to  provide  the  final  sales 
price,  after  adjustment,  and  instead,  it 
provided  a  list  of  the  gross  monthly 
adjustments.  Because  these  omitted 
sales  were  not  verifiable,  we  did  not 
accept  them  voluntarily  into  the  record. 
After  the  verification  had  concluded 
NPBS  submitted,  on  December  19.  1994, 
a  listing  of  the  omitted  sales,  stating 
that,  under  19  CFR  353.31(a)(l){ii), 
December  19, 1994  was  the  180th  day 
on  which  to  submit  factual  information 
voluntarily.  This  submission  occurred 
after  verification  was  completed, 
however,  and  we  had  already  found  the 
sales  information  to  be  inaccurate. 

Regarding  the  four  verification-report 
findings  to  which,  NPBS  claims,  it 
cannot  respond,  the  verification  exhibits 
do  not  contain  evidence  documenting 
the  discrepancies  revealed  at 
verification.  We  note,  however,  that 
NPBS  is  not  disputing  that  these 
discrepancies  exist.  Rather,  NPBS  is 
complaining  that  it  cannot  explain  the 
discrepanci^  because  the  verification 
report  did  not  indicate  the  particular 
sales  or  models  connected  to  the 
discrepancies.  By  raising  this  issue  only 
now,  in  its  case  brief,  NPBS  is 
attempting  to  demonstrate  the  Accuracy 
of  its  response.  We  agree  with 
Torrington  that  the  case  brief  is  not  the 
appropriate  forum  for  NPBS  to 
demonstrate  the  accuracy  of  its 
response.  As  indicated  in  the  HM    - 
verification  report,  NPBS  did  not    ;'^ 
demonstrate  that  its  response  was  ' 
accurate  within  the  scheduled 
verification  time.  The  Department  took 
an  extraordinary  step  by  rescheduling 
another  firm's  verification  to  allow 
NPBS  an  extra  day  of  verification.  Thus, 
NPBS  had  the  opportunity  to  explain  its 
response  at  the  verification.  At  some 
point,  the  Department  must  close  the 
record  and  make  a  determination  based 
on  the  information  available  to  it. 
Moreover,  these  particular  discrepancies 
were  not  the  primary  factors  in  our 
decision  to  apply  BLA  to  NPBS. 

Finally,  the  lack  of  an  interpreter  did 
not  prevent  NPBS  from  demonstrating 
the  accuracy  of  its  response.  The 


Department  was  not  required  to  provide 
an  interpreter  and  nothing  precluded 
NPBS  fi-om  supplying  one  itself. 
Furthermore,  the  Department  informed 
NPBS  before  the  start  of  verification  that 
an  interpreter  would  not  be  present,  and 
dSmpany  officials  and  the  Department's 
verification  team  agreed  that  the 
verification  would  proceed  without  an 
interpreter.  The  parties  also  agreed, . 
however,  that,  if  during  the  course  of 
the  verification  a  problem  arose  with 
regard  to  the  ability  to  Interpret  an  oral 
answer  or  translate  a  document,  a 
service  would  be  contacted.  In  fact,  the 
company  official  who  led  the  U.S. 
verification  and  co-led  the  HM 
verification  spoke  excellent  English  and 
there  was  no  need  to  seek  additional 
assistance. 

Comment  6:  Asahi  disagrees  with  the 
Department's  decision  to  apply  first-tier 
BIA  on  the  basis  that  the  company  failed 
to  provide  complete  information  on  its 
sales  of  SPBs.  Asahi  notes  that  it  only 
sold  a  small  quantity  of  SPBs  to  the 
United  States  and  claims  that  the  per- 
bearing  price  was  high  enough  to 
preclude  any  possibility  of  dumping. 
Asahi  argues  that  the  sale  of  SPBs  to  the 
United  States  was  outside  its  normal 
course  of  business  and  was  akin  to  a 
sample  sale  that  occurred  on  a  one-time 
basis.  Asahi  further  argues  that  it  is 
commercially  unreasonable  for  the 
Department  to  require  a  complete 
submission  for  such  a  small  quantity  of 
sales  when  the  company  has  already 
compiled  the  required  information  with 
regard  to  its  normal  commercial  line 
(BBs).  Asahi  suggests  that,  instead  of 
assigning  first-tier  BIA  to  SPBs,  the 
Department  apply-the  rate  it  applies  to 
BBs,  since  BBs  are  the  class  or  kind  of 
merchandise  that  Asahi  usually  sells  to 
the  United  States.  Alternatively,  Asahi 
requests  that  the  Department  either  treat 
the  company  as  a  no-shipper  with    ' 
respect  to  SPBs.  since  it  only  sold  a 
small  quantity  of  this  merchandise  to 
the  United  States,  or  assign  a 
cooperative  BIA  rate  to  SPBs,  since  it 
provided  complete  information  on  sales 
of  BBs. 

Department's  Position:  We  disagree 
with  Asahi  that  the  application  of  first- 
Mer  BIA  was  inappropriate.  Section 
776(c)  of  the  Tariff  Act  requires  the 
Department  to  use  BIA  "whenever  a 
party  or  any  other  person  refuses  or  is 
unable  to  produce  information 
requested  in  a  timely  maimer  and  in  the 
form  required.*  *  *"  With  respect  to 
SPBs,  Asahi  only  provided  invoices  in 
response  to  the  Department's 
questionnaire.  The  data  contained  on 
these  invoices  does  not  approximate  the 
transaction-sf>ecific  price  and  cost  data 
requested  by  the  questionnaire.  As  a 
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result,  we  do  not  have  the  information 
necessary  for  calculating  a  margin  on 
SPBs.  Because  Asahi  failed  to  produce 
the  information  the  Department 
requested  on  SPBs,  we  have  assigned 
flrst-tier  BIA  to  this  class  or  kind  of 
merchandise.  .- 

Asahi's  suggestion  that  we  assign  the 
same  rate  to  SPBs  as  that  assigned  to  its 
sales  of  BBs  is  contrary  to  the 
Department's  practice  for  establishing 
BIA  rates.  As  stated  above,  whenever  a 
company  refused  to  cooperate  with  the 
Department  or  otherwise  signiflcantly 
impeded  the  proceeding,  "we  have  used 
the  more  adverse  BIA — generally  the 
highest  rate  for  any  company  for  the 
same  class  or  kind  of  merchandise 
*  *   *."  BBs  is  a  separate  class  or  kind 
of  merchandise  from  SPBs  and 
constitutes  a  separate  antidumping  duty 
order.  Thus,  the  rate  calculated  for 
Asahi's  sales  of  BBs  is  irrelevant  to  oiu* 
review  of.the  antidumping  duty  order 
on  SPBs. 

Comment  7:  SNR  Germany  claims  that 
the  Department  erroneously  applied  BIA 
to  sales  that  it  could  not  match  to  CV. 
SNR  Germany  states  that  it  provided  in 
its  questionnaire  response  the  complete 
CV  for  each  model  sold  in  the  United 
States  but  that,  because  the  Department 
erroneously  renamed  PROIXX)E  to 
USMODEL,  the  computer  program 
could  not  match  the  U.S.  sales  product 
codes  (PRODCDE)  with  SNR's 
corresponding  CV  information. 

Department's  Position:  We  agree  with 
SNR  Germany  that  we  made  a  mistake 
in  renaming  PRODCDE  to  USMODEL  in 
our  preliminary  results.  For  these  final 
results,  we  have  used  the  variable 
PRODCDE  in  our  computer  program. 

Comment  8:  AVIAC  states  that  it 
erroneously  entered  the  letter  "O" 
rather  than  the  correct  digit  "zero"  for 
several  product  codes  in  its  U.S.  data  set 
while  entering  the  codes  in  its  CV  data 
set.  AVIAC  contends  that,  due  to  this 
error,  the  Department  was  not  able  to 
match  the  CV  with  the  product  code, 
resulting  in  the  application  of  BIA  to 
those  products.  AVIAC  requests  that  the 
Department  correct  the  codes  so  that 
proper  matches  will  occiu'. 

Department's  Position:  We  find  that 
AVIAC's  description  of  its  data  input 
errors  is  accurate  and  have  corrected 
this  error  for  the  final  results.  As  a 
result,  all  the  products  matched  their 
corresponding  CVs,  and  we  did  not 
apply  BIA  in  these  final  results  to 
AVIAC 


3.  Circiunstance^f-Saie  Adiustments 

3A.  Technical  Services  and  Warranty 
Expenses 

Comment  1:  NSK/RHP  argues  that  the 
Department  should  treat  technical 
services  associated  with  ESP 
transactions  as  indirect  selling  expenses 
(ISEs)  as  opposed  to  direct  expenses. 
NSK/RHP  asserts  that  it  informed  the 
Department  that  RHP  (U.S.)  did  not 
provide  technical  services  in  the  United 
States  during  the  review  period.  NSK/ 
RHP  states  that  the  United  Kingdom 
divisions,  RHP  Industrial  and  RHP 
Precision,  supplied  all  technical 
services  for  ESP  sales.  NSK/RHP  further 
argues  that  the  evidence  of  record 
conclusively  demonstrates  that 
technical  service  expenses  inciured  in 
the  United  Kingdom  were  a  fixed 
expense  not  directly  associated  with 
particular  transactions.  NSK/RHP 
asserts  that  the  Department  verified  that 
expenses  for  technical  services  by  the 
United  Kingdom  divisions  qualified  as 
ISEs. 

Torrington  argues  that  the  Department 
should  continue  to  classify  NSK/RHP's 
U.S.  technical  services  as  direct  rather 
than  indirect  expenses.  Torrington 
asserts  that  NSK/RHP  has  not 
sufficiently  demonstrated  that  the 
technical  service  expenses  are  truly 
indirect.  Further,  Torrington  contends 
that  the  HM  verification  report  does  not 
refer  to  technical  services  in  either 
general  terms  or  specifically  with 
respect  to  the  technical  service  expenses 
incurred  in  the  HM  on  behalf  of  U.S. 
sales. 

Department's  Position:  We  agree  with 
NSK/RHP.  In  its  August  31, 1994, 
questionnaire  response,  NSK/RHP  noted 
that  it  did  not  incur  direct  technical 
expenses  in  the  U.S.  market.  During 
verification,  we  examined  NSK/RHP's 
methodology  for  calculating  such 
expenses  and  found  that  these  costs 
were  not  tied  to  particular  transactions. 
Rather,  NSK/RHP  allocated  these  costs 
across  the  total  sales  for  two  divisions 
(Industrial  Bearings  Division  and 
Precision  Division).  See  Exhibit  14  of 
NSK/RHP's  August  31, 1994, 
questionnaire  response.  Therefore,  we 
have  determined  that  NSK/RHP  has 
properly  demonstrated  that  technical 
expenses  should  be  considered  as  an 
ISE,  and  we  have  deducted  technical 
expenses  associated  with  ESP 
transactions  as  such. 

Comment  2:  Torrington  argues  that 
the  Department  incorrectly  classified 
Koyo's  HM  warranty  expenses  as  direct 
expenses.  Torrington  contends  that 
Koyo's  warranty-expense  factor  includes 
both  scope  and  non-scope  merchandise 
and,  consistent  with  the  CAFC's 


decision  in  Torrington  V,  the 
Department  cannot  adjust  FMV  for 
expenses  incurred  on  scope  and  non- 
scope  merchandise.  Torrington 
maintains  that,  at  best,  these  expenses 
should  be  considered  ISE& 

Koyo  states  that  its  methodology  for 
reporting  its  warranty  expenses  in  this 
review  is  the  same  as  that  it  used  in  a 
number  of  previous  reviews  of  the 
orders  on  AFBs  and  tapered  roller 
bearings  (TRBs).  Koyo  further  states  that 
the  Department  has  verified  and 
accepted  Koyo's  methodology  in 
previous  reviews  and  has  never 
challenged  Koyo's  treatment  of 
warranties. 

Department's  Position:  We  agree  with 
Koyo.  In  general,  it  is  not  possible  to  tie 
POR  warranty  expenses  to  POR  sales, 
since  the  warranty  exp>enses  are 
incurred  on  pre-POR  sales.  Further, 
although  Koyo  calculated  a  warranty 
expense  factor  based  on  the  ratio  of  total 
warranty  claims  to  total  bearing  sales, 
there  is  no  evidence  on  the  record  that 
the  calculated  warranty  expense  factor 
would  vary  by  class  or  kind  of  bearing 
or  by  customer.  Therefore,  as  in  AFBs  IV 
(at  10910)  and  AFBs  III  (at  39743), 
where  Koyo  used  the  same  allocation 
methodology,  we  find  that  Koyo 
reasonably  allocated  direct  warranty 
ex[>enses.  and  we  have  accepted  them 
for  the  final  results. 

Comment  3:  Torrington  argues  that 
NSK's  HM  technical  services  primarily 
support  NSK's  development  and  sales  of 
prototypes,  and  suggests  that,  since  the 
Department  excluded  sales  of 
prototypes  fit)m  the  HM  sales  listing,  it 
should  also  exclude  the  technical 
service  expenses  provided  in  support  of 
the  development  of  these  prototypes 
from  the  expenses  allocated  to  non- 
prototype  sales. 

NSK  responds  that  its  engineers 
provided  technical  service  support  for 
NSK's  selling  activities  with  respect  to 
all  HM  customers,  not  just  for  those  that 
purchased  prototypes,  so  that  no 
adjustment  of  its  claim  is  necessary. 

Department's  Position:  We  disagree 
with  Torrington.  Based  on  our  analysis 
of  the  information  submitted  by  NSK  in 
this  review,  as  well  as  that  analyzed  at 
verification,  we  agree  with  NSK  that  its 
engineers  provided  technical  support 
for  all  of  its  sales.  This  technical 
support  primarily  consists  of 
consultations  with  customers  regarding 
■bearing  requirements  and  applications. 
Because  this  expense  was  both  incurred 
and  reported  as  an  indirect  expense  {i.e., 
one  that  does  not  vary  directly  with  the 
quantity  of  merchandise  sold),  we  have 
treated  this  expense  as  an  indirect 
selling  expense. 
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Comment  4:  Torrington  argues  that, 
since  NSK  foiled  to  comply  with  the 
Department's  request  to  segregate 
reported  U.S.  technical  service  expenses 
between  direct  and  indirect  expenses, 
the  Department  should  reclassify  NSK's 
U.S.  technical  service  expenses  as  direct 
expenses  rather  than  as  ISEs. 

NSK  argues  that  it  provided  a 
complete  and  responsive  submission  to 
the  Department's  questionnaire.  NSK 
also  contends  that  the  Department  could 
not  find  any  means  by  which  to  tie  the 
technical  service  expenses  to  individual 
sales  at  verification  and  argues, 
therefore,  that  its  U.S.  technical  service 
expense  should  be  treated  as  indirect 
expense  for  the  final  results. 

Department's  Position:  We  agree  with 
Torrington.  Our  questionnaire 
specifically  requests  respondents  to 
separate  fixed  and  variable  portions  of 
technical  service  expenses  because  we 
treat  fixed  servicing  costs  as  indirect 
expenses  and  variable  servicing  costs  as 
direct  expenses.  Based  on  NSK's 
questiormaire  response,  we  determine 
that  NSK  could  have  separated  direct 
and  indirect  technical  service  expenses. 
NSK  explained  in  its  questionnaire 
response  that  it  would  need  to  trace 
certain  expenses,  such  as  travel  and 
travel-related  expenses  to  individual 
customer  calls,  manually  to  separate 
these  expenses  between  direct  and 
indirect.  This  difficulty  does  not  relieve 
it  of  its  responsibility,  hovrever.  to 
provide  the  Department  with  actual 
expense  information.  Therefore,  for  the 
final  results  we  have  applied  BIA  and 
treated  NSK's  U.S.  technical  service 
expense  as  a  direct  selling  expense. 

3B.  Inventory  Carrying  Costs 

Comment  1:  Torrington  argues  that, 
because  Koyo  has  not  consistently 
distinguished  between  its  OEM  and  AM 
cost  data  for  other  expense  categories, 
the  Department  should  reject  Koyo's 
allocation  factors  for  its  reported  U.S. 
inventory  carrying  costs  (ICCs)  for  OEM 
and  AM  sales. 

Koyo  states  that  it  has  reported  each 
of  its  expenses  according  to  the 
methodology  that  most  closely 
represents  the  manner  in  which  it 
incurs  expenses  and  maintains  its 
records.  Koyo  argues  further  that  its 
methodologies  for  reporting  ICCs,  air 
height,  and  technical  service  expenses 
are  the  same  in  this  review  as  in  all 
recent  reviews  of  AFBs.  Koyo  contends 
that  the  Department  verified  its 
methodology  closely  for  calculating 
ICCs  in  this  review  and  tied  the  reported 
data  to  the  inventory  turnover  report  by 
product  class,  as  well  as  by  OEM  and 
AM  groupings,  without  finding 


discrepancies  in  the  calculation  of  the 
ICC  factors. 

Department's  Position:  We  agree  with 
Koyo.  We  recognize  that  certain 
expenses  are  incurred  in  different 
manners  and  recorded  in  different  ways. 
During  verification  we  examined  Koyo's 
methodology  and  tied  its  data  to 
worksheets  and  to  inventory  turnover 
reports  by  product  class  as  well  as  by 
either  AM  or  OEM.  Based  on  our 
findings,  we  are  satisfied  that  Koyo 
allocated  its  ICCs  between  OEM  and  AM 
sales  properly. 

Comment  2:  Torrington  alleges  that 
NTN's  reported  inventory  carrying 
turnover  period  for  U.S.-bound 
merchandise  is  unreliable  and  should  be 
rejected  in  favor  of  its  average  inventory 
carrying  turnover  period  for  HM  sales. 
Torrington  states  that  NTN  has  not 
supported  a  reported  difference  between 
production-to-shipment  inventory 
periods  for  U.S.  and  HM  sales,  and  that 
the  Department  should  presume  that 
U.S.-destined  goods  spend  an 
equivalent  amount  of  time  in  inventory 
as  HM  goods.  NTN  responds  that  the 
inventory  periods  for  HM  sales  are    - 
properly  calculated  for  the  period  Crom 
production  to  the  first  sale  to  an 
unrelated  party.  Respondent  also  states 
that  the  inventory  period  for  ESP  sales 
includes  the  time  (torn  production  to 
shipment  to  NTN's  U.S.  subsidiary  and 
the  time  in  the  subsidiary's  inventory 
until  sale  to  the  first  unrelated 
customer.  NTN  notes  that  this  issue  has 
been  verified  in  previous  reviews  and 
has  been  found  accurate.  NTN  asserts 
that  Torrington 's  demand  must  be 
rejected  without  evidence  to  rebut  the 
accuracy  of  the  calculation. 

Department's  Position:  We  disagree 
with  Torrington.  Although  we  did  not 
verify  this  particular  aspect  of  NTN's 
response,  we  found  at  both  the  HM  and 
U.S.  verifications  that  NTN's  submitted 
data  are  basically  reliable.  Therefore, 
because  the  credibility  of  NTN's  data 
has  been  established  on  an  overall  basis, 
we  have  no  reason  to  disregard  I^TTN's 
reported  inventory  period  and  we  have 
used  this  information  for  these  final 
results. 

3C.  Commissions 

Comment  1 :  NSK  argues  that  the 
Department  incorrectly  disallowed  its 
HM  stock  transfer  commission 
(C0MMH2),  which  consists  of  a     •   y- 
premium  paid  to  distributors  for  *i 
purchasing  products  from  other 
distributors  when  a  specific  part  was 
not  available  from  NSK.  NSK  contends 
that  its  stock  transfar  commission  is  a 
promotional  expense,  intended  to 
encourage  distributors  to  locate  stock. 


and  that  this  {layment  should  be  treated 
as  an  indirect  ex(>ense. 

Torrington  argues  that  the  Department 
(»rrectly  disallowed  NSK's  stock 
transfer  commission,  sin(»  NSK  did  not 
demonstrate  that  the  reported  COMMH2 
is  based  on  commissions  paid  on  sales 
of  in-scope  merchandise.  Torrington  ' 
notes  that  NSK  claimed  that  the 
Department  should  treat  its  stock 
transfer  commission  as  a  direct  selling 
expense  in  its  questionnaire  response 
but  it  is  now  claiming  it  as  an  indirect 
promotional  expense,  and  asserts  that 
NSK  has  changed  its  position  on  the 
appropriate  treatment  of  this  expense  to 
avoid  the  Department's  disallowance  of 
the  entire  expense  because  NSK 
allocated  it  on  the  basis  of  both  scope 
and  non-scope  merchandise. 

Department's  Position:  We  agree  with 
NSK.  Although  NSK  refers  to  this 
expense  as  a  "commission,"  it  is  evident 
horn  the  record  that  this  expense  is  not 
related  directly  to  sales  made  by  NSK  to 
its  customers  and  is  properly  treated  as 
an  indirect  selling  expense  adjustment. 
This  item  is  a  promotional  expense  that 
does  not  relate  to  any  particular  sale  by 
NSK  and  does  not  vary  with  the 
quantity  of  merchandise  that  NSK  sells. 
See  Zenith  Electronics  v.  United  States, 
77  F.3d  426.  431  (CAFC  1996). 

We  do  not  accept  Torrington's     '  • 
argument  that  we  should  disallow  this 
expense  because  NSK  did  not 
demonstrate  that  the  expense  is  based 
solely  on  commissions  paid  on  sales  of 
in-scope  merchandise.  Just  as  we  would 
not  expect  a  respondent  to  be  able  to 
establish  whether  a  non-product- 
specific  advertising  expense  results  in 
more  sales  of  in-scope  or  out-of-scope  * 
merchandise,  there  is  no  reasonable  way 
to  establish  the  effect  of  this  particular 
program  on  in-scope  versus  out-of-scope 
merchandise.  As  this  program  was 
equally  available  with  respect  to  both 
kinds  of  merchandise,  and  was  not 
associated  with  any  particular  sale, 
NSK's  calculation  of  the  expense  was 
reasonable. 

3D.  Credit 

Comment  1 :  Torrington  argues  that 
SKF  Italy  overstated  HM  credit  expenses 
by  not  using  net  prices  in  its  credit 
calculation.  Torrington  argues  that  the 
Department  should  either  instruct  SKF 
Italy  to  modify  its  reporting  of  credit 
expenses  for  HM  sales  accordingly  or 
reject  SKF  Italy's  HM  credit  expenses. 

SKF  Italy  argues  that  its  methodology 
is  the  same  as  that  used  and  approved 
by  the  Department  in  each  of  the 
previous  four  reviews  of  these  AFB 
orders. 

Department's  Position:  We  agree  with 
Torrington.  SKF  Italy  calculated  U.S. 
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credit  expense  based  on  prices  net  of  . 
discounts  but  did  not  follow  a  similar 
methodology  for  HM  credit  expense. 
Because  credit  calculations  should  be 
based  on  SKF  Italy's  net  prices  rather 
than  its  gross  prices,  we  have 
recalculated  SKF  Italy's  HM  credit 
expense  based  on  prices  net  of 
discounts  for  the  final  results. 

Comment  2:  Torrington  contends  that 
SKF  Italy's  allocation  of  HM  interest 
revenue,  which  is  collected  for  late 
payments  bom  customers,  is  improper 
because  it  does  not  account  for  the  facts 
that  (1)  such  revenues  are  likely  to  vary 
depending  on  the  time  elapsed  between 
the  due  date  and  actual  payment,  and 
(2)  SKF  Italy  might  not  always  collect 
interest  revenue,  even  if  an  amount  is 
due.  Torrington  notes  that,  while  SKF's 
reporting  method  for  credit  expenses 
reflects  the  amount  of  time  between 
invoice  date  and  payment  date 
correctly,  its  reporting  method  for 
interest  revenue  does  not  achieve  this. 
Tohington  cdncludes  that  the 
Department  should  either  instruct  SKF 
Italy  to  modify  its  reporting  of  interest 
revenue  for  P^  sales  or  reject  SKF 
Italy's  HM  credit  expenses. 

SkF  Italy  argues  tnat  its  methodology 
is  the  same  as  that  which  the 
Department  used  in  each  of  the  previous 
four  reviews  of  these  AFBs  orders.  SKF 
Italy  insists  that  the  Department  rejected 
a  similar  argument  Federal-Mogul  Corp. 
made  in  the  92/93  review  and  Rirther 
argues  that  Torrington's  assertion  that 
interest  revenues  are  likely  to  vary 
depending  on  the  time  elafised  is 
hypothetical  and  not  supported  by  the 
record  evidence  pertaining  to  SKF  Italy. 
SKF  Italy  contends  that  it  calculated  its 
claimed  interest  revenue  adjustment 
only  on  interest  revenue  it  received,  not 
interest  revenue  due. 

Department's  Position:  We  disagree 
with  Torrington  that  we  should  disallow 
HM  credit  expenses  due  to  alleged 
deficiencies  in  the  reporting  of  interest 
revenue.  Although  we  adjusted  SKF 
Italy's  HM  credit  «xp>ense  (see  our 
response  to  Comment  1,  above).^its 
calculation  of  credit  expenses  was 
reasonable  and  accurate  to  the  extent 
practicable.  We  cannot  disallow  one 
claimed  adjustment  because  of  claimed 
deficiencies  in  another  indirectly 
related  adjustment.  Therefore,  we  have 
used  SKF  Italy's  claimed  HM  credit 
expense  as  we  have  recalculated  it  (see 
our  response  to  Comment  1,  above)  for 
the  final  results. 

While  we  agree  with  Torrington  that 
in  theory,  interest  revenue  should  be 
allocated  in  a  similar  manner  as  credit 
expense  (in  this  case,  on  a  customer- 
specific  basis),  it  is  unreasonable  to  do 
othervvise.  In  this  case,  we  do  not  have 


the  data  on  tjtia  record  to  perform  such 
a  reallocation.  In  fact,  we  do  not  have 
any  evidence  indicating  whether  sudi  a 
reallocation  is  possible  based  on  SKF 
Italy's  accounting  records.  Accordingly, 
we  have  allowed  interest  revenue  as  a 
direct  addition  to  FMV  because  it  is 
reasonable  to  base  interest  revenue  upon 
the  actual  amount  collected  by  SKF 
Italy. 

3E.  Indirect  Selling  Expenses 

Comment  I  .-Torrington  states  that, 
because  ISEs  relate  to  all  sales  and  SNR 
France  allocated  HM  ISEs  according  to 
LOT,  the  Department  should  reject  the 
reported  HM  ISEs  for  SNR  France  and 
apply  an  adjusted  rate  to  all  SNR 
France's  HM  sales.  Citing  NTN  n  at     ' 
1094-95,  Torrington  contends  that  the 
ISEs  SNR  France  reported  appear  to  be 
related  to  all  HM  sales  or  do  not  vary 
according  to  LXJT.  Torrington  states  that 
it  is  likely  that  SNR  France's  HM  ISE 
methodology  shifts  expenses-between 
IXyTs  (primarily  from  non-distributor 
sales  to  distributor  sales)  and  reduces 
margins  in  the  process. 

SNR  France  argues  that  it  has 
explained  its  ISE  allocation 
methodology  according  to  IX)T  in  its 
response,  and  the  Department  verified 
SNR  France's  allocation  methodology 
fully.  SNR  France  claims  that  many  of 
its  ISEs  vary  according  to  I  OT  and  are 
incurred  entirely  for  one  of  the  two  HM 
LOTs.  SNR  adds  that,  as  shown  in  the 
responses,  its  ISEs  vary  either  by 
employee  time  spent  or  by  sales  volume 
and  value  through  OEMs  and 
distributors  that  it  identified  separately 
and  accounted  for  in  its  record  systam 
as  maintained  in  the  ordinary  course  of 
trade. 

With  respect  to  the  shifting  of 
expenses  Erom  non-distributor  sales  to 
distributor  sales,  SNR  Franee  states  that, 
in  fact,  expenses  associated  with 
distributors  are  greater  than  those 
associated  with  non-distributor  sales. 
SNR  France,  therefore,  does  not  agree 
with  Torrington's  argument  that  SNR 
France's  allocation  methodology  shifts 
expenses  from  one  level  of  sales  to 
another.  SNR  France  states  that  a  large 
majority  of  the  esqienses  that  were 
reported  for  distributor  sales  were 
incurred  solely  (Hi  distributor  sales. 

Department's  Position:  We  agree  with 
SNR  France  that  it  has  reported  ISEs 
properly  according  to  LOT.  SNR  France 
has  demonstrated  that  it  incurs  many  of 
its  expenses  at  a  particular  LOT.  SNR 
France  also  demonstrated  that  its 
records  segregate  ISEs  on  a  LOT-spedfic 
basis.  In  this  respect,  SNR  France's 
reporting  differs  from  the  respondent  in 
NTN  I  at  1094,  which  was  unable  to 
demonstrate  that  certain  ISEs  varied 


according  to  LOT.  Further,  as  the  Court 
noted  in  NTN!.  our  long-established 
practice  has.  been  to  accept  a 
respondent's  accounting  methodology 
as  long  as  that  methodology  is 
reasonable  arid  is  used  in  the 
respondent's  normal  course  of  business. 
Id.  at  1094.  Accordingly,  we  have 
determined  that  SNR  France's  ISE- 
reporting  methodology  is  appropriate. 
Comment  2:  Torrington  claims  that 
SKF  Sweden,  France,  and  Italy  are  each 
over  reporting  HM  ISEs  with  respect  to 
sales  made  by  Steyr  Walzlager,  an  SKF 
affiliate.  (Steyr  is  an  Austrian  afliliate  of 
the  SKF  Group  that  made  FOR  sales  of 
SKF  bearings  (after  purchasing  them 
from  the  SKF  companies)  back  to 
customers  in  Sweden,  France,  and 
Italy.)  Torrington  identifies  two  alleged 
deficiencies  with  lespect  to  the 
reporting  of  HM  l!^Es  for  such  sales:  (1) 
These  SKF  companies  did  not 
adequately  demonstrate  that  their  own 
repcHTted  HM  ISEs  incurred  on  such 
sales  (reported  in  the  field  INDSELlH) 
are  not  duplicative  of  the  expenses  that 
they  claim  for  Steyr  on  the  same  sales 
(reported  in  the  field  INDSEL2H);  an* 
(2)  these  SKF  companies  are  improperly 
claiming  additional  expenses  on  such 
sales  (included  in  the  field  INDSELlH) 
that  represent  export  selling  expenses 
incurred  by  the  SKF  companies  on  the 
initial  sales  to  Steyr.  With  respect  to  the 
second  point,  Torrington  states  that,  for 
a  similar  situation  in  AFBs  I,  the 
Department  classified  certain  expenses 
incurred  by  IN  A  in  Germany  as  export 
selhng  expenses  even  though  they  were 
incurred  by  a  German  parent  company 
in  Germany.  Torrington  suggests  that 
the  Department  disallow  allexpenses 
reported  in  the  INDSELlH  field  on  all 
Steyr  sales,  citing  The  Timken  Company 
V.  United  States,  673  F.  Supp.  49S,  513 
(OT  1987)  [Timken),  in  support  of  the 

E reposition  that  the  respondent  has  the 
urden  of  supporting  favorable 
adjustments. 

These  SKF  companies  respond  that 
they  did  not  report  duplicative  HM  ISEs 
on  sales  by  Steyr.  They  state  that,  for 
such  sales,  they  reported  only  expenses 
that  they  incurred  in  selling  the 
products  to  Steyr,  along  with  indirect 
expenses  incurred  by  Stejrr  in  selKng  to 
the  respective  markets  [i.e.,  the  SKF 
companies  did  not  report  their  own  ISEs 
incurred  on  HM  sales).  SKF  Sweden. 
France  and  Italy  state  that  this        t  . 
methodology  is  consistent  with  their 
prior  reporting  and  has  been  accepted 
and/or  verified  by  the  Department  in 
prior  reviews. 

Department's  Position:  We  agree  with 
SKF  Sweden,  France,  and  Italy.  In  their 
questionnaire  responses,  these  SKF 
companies  stated  that  they  inctir  only 
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two  types  of  HM  ISEs  with  respect  to 
Steyr  .sales,  namely  their  export  selling 
expenses  in  selling  to  Steyr  (INDSELlH) 
and  Steyr's  ISEs  incurred  on  sales  made 
in  the  respective  home  markets 
(I>fDSEl,2H).  In  Timken.  the  court  stated 
that  the  Department  "acts  reasonably  in 
placing  the  burden  of  establishing 
adjustments  on  a  respondent  that  Seeks 
the  adjustments  and  that  has  access  to 
the  necessary  information."  See  Timken 
at  513.  SKF  Sweden.  France  and  Italy 
have  met  that  burden  with  respect  to 
Steyr  sales  through  the  explanations 
provided  in  their  submissions  and 
through  verification.  Further,  it  is  the 
Department's  practice  to  accept  the 
information  submitted  by  respondents 
as  factual,  absent  verification,  unless  it 
has  reason  to  believe  otherwise.  The 
record  demonstrates  clterly  that  SiG^ 
Sweden  incure  only  two  types  of  ISEs 
with  respect  to  sales  in  the  HM,  and 
there  is  nothing  on  the  record  to 
indicate  that  either  of  these  reported 
expenses  are  duplicative. 

We  also  disagree  with  Torrington's 
argument  that,  in  AFBs  I,  we  determined 
that  selling  expenses  such  as  those 
incurred  in  connection  with  sales  to 
Steyr  are  export  eelling  expenses  that 
should  not  be  reported  on  HM  sales.  In 
AFBs  I,  we  found  that  certain  expenses 
that  INA  claimed  were  related  to  HM 
sales  were  in  fad  incurred  on  U.S.  sales. 
We  treated  the  selling  expenses  incurred 
by  INA  on  U.S.  sales  as  U.S.  ISEs,  noting 
that  a  portion  of  the  cost  of  INA's  export 
team  could  be  tied  to  sales  made  in  the 
United  States.  Id.  at  31692.  In  the 
present  case.  SKF  Sweden,  France  and 
Italy  have  demonstrated  that  all 
reported  expenses  are  associated  ^th 
HM  sales. 

Comment  3:  Torrington  contends  that 
the  Department  should  reject  SKF 
France's  and  SKF  Italy's  calculations  of 
separate  indirect  expenses  for  OEM 
sales  and  AM  sales  in  both  the  U.S. 
market  and  the  HM.  Torrington  states 
that  the  Department  has  rejected  similar 
reporting  by  other  respondents  in 
previous  reviews  (referencing  the 
Department's  position  regarding  MTN's 
ISE  allocations  in  AFBs  ///  (at  39750) 
and  AFBs  IV  (at  10940)).  Torrington 
argues  that  these  precedents  establish 
that  the  Departmmit  recognized  that 
ISEs  are  Incurred  on  all  sales  and, 
therefore,  they  should  be  calculated  as 
one  rate  for  both  OEM  and  AM  sales. 

The  SKF  companies  claim  that  the 
calculation  of  two  separate  ISE  rates  is 
consistent  with  how  they  incurred  these 
expenses  and  with  their  reporting 
methodology  in  each  of  the  four  prior 
administrative  reviews.  SKF  France 
adds  that  the  Department  verified  this 


methodology  and/or  accepted  it  in  eech 
of  these  previous  reviews. 

Department's  Position:  We  disagree 
with  Torrington.  We  have  determined 
that  both  SKF  France  and  SKF  Italy 
have  demonstrated  that  they  can 
segregate  such  expenses  reasonably 
between  OEM  and  AM  sales.  We  note 
that  SKF  France  and  SKF  Italy  stated 
that  the  AM  division  sells  to  small 
OEMs  as  well  as  the  AM.  We  examined 
this  situation  and  found  that  the  AM 
factor  is  the  appropriate  factor  to  apply 
to  these  small  OEMs.  These  SKF 
companies  claimed,  however,  the  C^M 
factor  for  these  small  OEMs. 
Nevertheless,  the  application  of  the 
OEM  factor,  instead  of  the  AM  factor,  to 
such  sales  results  in  a  smaller 
downward  adjustment  to  FMV  and  is, 
therefore,  a  conservative  measure  of  the 
expenses  incurred  in  selling  to  small 
OEMs.  For  the  above  reasons,  we  have 
used  ISEs  for  SKE  France  and  Italy  as 
reported  for  these  final  results. 

Comment  4:  Torrington  argues  that 
Koyo's  HM  ISE  claim,  which  the 
Department  accepted,  included  a 
miscellaneous  category  that  constituted 
the  fifth  largest  category  of  Koyo's  ISEs. 
Torrington  maintains  that  there  is 
insufficient  detail  regarding  this 
miscellaneous  category  to  determine 
whether  these  expenses  are  permissible. 
Torrington  states  that  Koyo's  ISEs 
appear  to  have  increased  for  this  FOR 
even  though  total  sales  dropped 
significantly.  Torrington  argues  that,  at 
a  minimum,  this  category  of 
miscellaneous  expenses  should  be 
deducted  from  Koyo's  total  ISEs  for  the 
final  Results. 

Koyo  maintains  that  the  categories  it 
used  for  the  ISEs  worksheet  in  the 
response  are  the  same  account 
categories  that  appear  in  its  accounting 
records.  Koyo  notes  that  this  is  the  same 
reporting  methodology  that  Koyo  has 
used,  and  the  Department  has  Accepted, 
in  all  prior  reviews  of  the  AFB  orders. 
Finally,  Koyo  states  that  the  Department 
verified  its  reporting  of  "other  ISEs"  in 
this  review  and  noted  in  its  verification 
report  that  it  was  able  to  tie  all  selected 
items  to  source  documents. 

Department's  Position:  We  agree  with 
Koyo.  When  we  verified  the  various 
items  that  comprise  "other  ISEs',  we  not 
only  tied  selected  expenses  to  source 
documents  but  we  also  examined  the 
nature  of  these  items  and  found  that 
they  were  properly  included  as  ISEs. 

Comment  5:  Torrington  contends  that 
the  Department  should  reject  certain 
downward  adjustments  to  NTN's  U.S. 
ISEs,  including:  (1)  An  adjustment  for 
interest  expenses  that  NTN  allegedly 
incurred  when  borrowing  to  finance 
cash  deposits  of  estimated  antidumping 


duties,  and  (2)  an  adjustment  for 
commissions  paid  to  a  related  party  on 
certain  PP  sales. 

Torrington  objects  to  NTN's  reduction 
of  its  pool  of  U.S.  ISEs  by  the  amount 
it  paid  in  interest  expenses  on  loans 
taken  out  to  cover  cash  deposits  of 
estimated  antidumping  duties  for 
entries  during  this  period.  Petitioner 
notes  that  the  Department  rejected 
NTN's  downward  adjustment  to  ISEs  for 
interest  paid  on  loans  to  finance  cash 
deposits  in  AFBs  III  and  contends  that 
the  Department  should  reject  the 
downward  adjustment  in  this  review  for 
the  same  reasons.  Torrington  also  argues 
that  certain  expenses  that  NTN 
classified  as  related-party  U.S. 
commissions  appear  to  be  directly 
related  to  PP  sales  to  one  U.S.  customer. 
Citing  IMI-La  Metalli  Industriale  S.p.A. 
V.  United  States.  912  F.2d  455,  459  (Fed. 
Cir.  1990),  Torrington  contends  that  the 
Department  must  examine  the 
circumstances  surrounding  related-party 
commissions  before  determining  that 
they  should  not  be  used  in  the 
Department's  analysis.  Torrington 
concludes  that  the  Department  should 
consider  these  expanses  to  be  direct 
selling  expenses  in  the  U.S.  market  and 
contends  that,  because  NTN  failed  to 
report  the  commission  rate  it  paid  to  the 
related  party,  the  Department  should 
resort  to  BIA  in  determining  the 
commission  amount  to  be  deducted. 
Torrington  claims  that  these  actions 
reflect  current  Department  policy 
positions. 

Department's  Position:  We  disagree 
with  Torrington  regarding  the 
adjustment  for  interest  expenses  that 
NTN  incurred  when  borrowing  to 
finance  cash  deposits  of  estimated 
antidumping  duties,  and  consider  it 
proper  to  allow  the  downward 
adjustment  to  U.S.  ISEs.  NTN  Bearing 
Company  of  America  (NBCA)  incurred 
expenses  on  actual  loans  that  it  sought 
specifically  to  pay  antidumping  duty 
cash  deposits.  As  such,  the  Department 
considers  these  expenses  to  be 
comparable  to  expenses  for  legal  fees 
related  to  antidumping'proceedings. 
The  expenses  were  incurred  only 
because  of  the  existence  of  the 
antidumping  duty  orders  and  NTN's 
involvement  therein.  Therefore,  the 
expenses  cannot  be  categorized  as 
selling  expenses.  It  is  the  Department's 
longM&nd^Rg^'ractice  to  not  treat 
expenses  related  to  the  dumping 
proceedings  as  selling  expenses.  For 
example,  in  Color  Television  Receivers 
From  the  Republic  of  Korea:  Final 
Results  of  Administrative  Review  of 
Antidumping  Duty  Order.  58  FR  50336. 
the  Department  stated  that  such 
expenses  "are  not  expenses  incurred  in 
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selling  merchandise  in  the  United 
States."  The  CIT  recognized  this  line  of 
reasoning  in  Daewoo  Electronics  Co.  v. 
United  States,  712  F.  Supp.  931  (OT 
1989)  [Daewoo],  when  it  concluded  that 
the  classification  of  such  expenses  as 
selling  ex{>ense8  subject  to  deductixHi 
from  USP  "would  create  artificial 
dumping  margins  and  might  encourage 
frivolous  claims  .  .  .  which  would 
result  in  increased  margins."  These 
expenses  were  incurred  as  part  of  the 
process  attendant  to  the  antidumping 
duty  orders.  Had  the  antidumping  duty 
orders  not  existed,  the  expenses  would 
not  have  been  incuired.  By  their  natiire, 
such  expenses  are  not  a  selling  expense, 
and  they  should  not  be  deducted  from 
USP. 

We  clarified  our  position  on  this  issue 
in  our  Results  of  Redetermination 
Pursuant  to  Court  Remand,  Slip  Op.  96- 
37,  submitted  to  the  CIT  on  September 
20. 1996.  In  that  remand  the  E)epartment 
was  ordered  to  explain  its  acceptance  of 
the  downward  adjustment  to  NTN's 
ISEs  in  AFBs  HI.  In  the  redetermination 
we  determined  that  the  interest 
expenses  to  finance  cash  deposits  were 
not  borne,  directly  or  indirectly  by 
NBCA.  to  sell  the  subject  merchandise 
in  the  United  States.  Consequently, 
these  expenses  were  not  eligible  to  be 
deducted  firom  USP  under  section  772(e) 
of  the  Tariff  Act.  We  also  stated  that  we 
believed  that  we  erred  in  not  allowing 
the  offset  to  U.S.  ISEs  in  the  92/93 
administrative  review. 

We  also-disagree  with  Torrington 
regarding  the  related-party  commission. 
NTN  stated  that  it  made  commission 
payments  to  NBCA  for  expenses  that 
NBCA  incurred  with  respect  to  sales  to 
a  specific  PP  customer.  In  its 
questionnaire  responses,  NTN  provided 
specific  data  on  the  expenses  that  NBCA 
incurred  with  respect  to  the  sales  in 
question.  Accordingly,  rather  than 
including  in  our  analysis  the 
commission,  which  is  the  transfer 
payment  between  NTN  and  NBCA,  we 
have  taken  into  account  the  actual 
expenses  NBCA  incurred  with  respect  to 
these  sales.  Further,  an  examination  of 
the  specific  types  of  expenses  that 
NBCA  incurred  with  respect  tq.the  sales 
in  question  indicates  that  the  expenses 
are  those  that  we  typically  consider  to 
be  indirect  expenses  incurred  by  sales 
organizations.  Therefore,  we  have  used 
the  actual  expenses  that  NBCA  incurred 
with  respect  to  the  sales  in  question  in 
our  analysis,  and  we  have  treated  them 
as  ISEs. 

Comment  6:  Torrington  argues  that 
the  Department  should  reject  Koyo's 
claim  for  the  deduction  of  imputed 
interest  expense  on  antidumping  cash 
deposits  from- its  U.S.  ISEs. 


Department's  Position:  We  disagree 
with  Torrington.  The  imputed  expenses 
in  question  represent  expenses 
comparable  to  expenses  for  legal  fees 
related  to  antidumping  proceedings. 
The  expenses  were  incurred  only 
because  of  the  existence  of  the 
antidumping  duty  orders  and  Kojro's 
involvement  therein.  Therefore,  these 
expenses  cannot  be  categorized  as 
selling  expenses.  We  and  the  QT  have 
recognized  that  such  expenses  should 
not  be  included  as  a  cost  of  selling  the 
merchandise.  See,  e.g.,  Daewoo 
Electronics  Co.  v.  United  States.  712  F. 
Supp.  931,  947  (OT  1989). 

In  Federal  Mogul  II,  the  CIT 
recognized  our  practice  of  imputing 
expenses  where  such  expenses  are  not 
clearly  recorded  in  a  respondent's 
records.  When  we  impute  an  expense 
not  otherwise  recorded,  we  adjust  a 
respondent's  actual  selling  expenses  by 
adding  to  them  the  amount  of  the 
imputed  selling  expenses.  Similarly, 
Mnth  respect  to  Koyo's  interest  expense, 
we  removed  from  selling  expenses  an 
amount  attributable  to  cash  deposits, 
which  do  not  represent  a  selling 
expense  at  all.  As  Koyo  properly 
established  the  amount  of  cash  deposits 
it  paid  during  the  POR,  we  must 
calculate  an  amount  representing  the 
expense  to  Koyo  of  the  lost  use  of  the 
cash  deposits.  This  is  required  by 
section  772(e)(2)  of  the  Tariff  Act,  which 
only  permits  us  to  deduct  selling 
expenses  from  ESP.  Therefore,  we  have 
allowed  Koyo's  claimed  deduction  of 
imputed  interest  expense  on 
antidumping  duty  deposits  firom  its  U.S. 
ISEs. 

Comment  7:  Torrington  drgues  that 
the  Department  should  reject  NTN's  and 
NTN  Germany's  allocation  of  certain 
indirect  expenses  to  LOTs  in  the  United 
States  and  HM,  as  it  did  in  the  two 
previous  reviews,  because  NTN  foiled  to 
justify  or  support  with  evidence  the 
allocation  of  these  expenses  according 
to  LOTS. 

Department's  Position:  We  agree  with 
Torrington.  The  OT  has  upheld  the 
Department's  decision  in  AFBs  III  to 
neutralize  the  allocation  of  expenses 
based  on  LOTs  in  NTN  II.  The 
Department  determined  in  AFBs  Iff  that 
the  methods  NTN  and  NTN  Germany 
used  for  allocating  their  ISEs  did  not 
bear  any  relationsnip  to  the  manner  in 
which  they  incurred  the  expenses  in 
question,  thereby  leading  to  distorted 
allocations.  Further,  we  found  that  the 
allocations  NTN  and  NTN  Germany 
calculated  according  to  LOTs  were 
misplaced  and  that  they  could  not 
conclusively  demonstrate  that  their  ISEs 
vary  across  LOTs.  In  the  course  of  this 
review  respondents  did  not  provide  any 


sufficient  evidence  demonstrating  that 
their  selling  expenses  are  attributable  to 
LOTs.  Therefore,  we  have  recalculated 
NTN's  and  NTN  Germany's  expenses  to 
represent  selling  expenses  for  all  HM 
sales  for  the  final  results. 

Comment  8:  Torrington  notes  that 
NTN  submitted  selling  expenses  for  CV 
on  the  basis  of  customer  category. 
Petitioner  believes  such  a  basis  is 
improper  and  should  be  rejected  in 
favor  of  selling  expenses  based  on  all 
HM  sales.  Petitioner  contends  that  LOT 
is  irrelevant  to  the  calculation  of  CV. 
Petitioner  also  notes  that  the 
Department  rejected  this  calculation 
methodology  in  AFBs  HI  and  AFBs  IV. 

Department's  Position:  We  agree  with 
Torrington.  NTN  has  not  provided 
sufficient  evidence  demonstrating  that 
selling  expenses  are  attributable  to  LOT. 
NTN's  allocation  of  expenses  according 
to  LQT  is  unacceptable  for  sales  used  to 
calculate  FMV  and,  for  the  same 
reasons,  it  is  unacceptable  for  purposes 
of  calculating  CV  in  our  analysis  of 
NTN.  Therefore,  we  have  recalculated 
NTN's  expenses  for  CV  to  represent 
those  expenses  for  all  HM  sales. 

3F.  Differences  in  Merchandise 

Comment  1 :  NTN  contends  that  the 
Department's  methodology  for 
calculating  the  20-percent  difierence-in- 
merchandise  (DIFMER)  ceiling  is 
incorrect.  NTN  notes  that  until  AFBs  in 
the  Department  had  calculated  the  20- 
percent  DIFMER  ceiling  as  a  percentage 
of  the  U.S.  variable  cost  of 
manufacturing.  NTN  complains  that  the 
Department's  change  in  testing,  &Y»n 
examining  the  ratio  of  the  difference  in 
U.S.  and  HM  variable  costs  to  U.S. 
variable  cost  (U.S.  variable  cost — ^HM 
variable  cost/U.S.  variable  cost)  to 
examining  the  ratio  of  the  difierence  in 
U.S.  and  HM  variable  costs  to  U.S.  COM 
(U.S.  variable  cost — HM  variable  cost/ 
U.S.  COM),  was  unwarranted,  illogical 
and  unnecessary.  NTN  submits  that  the 
new  methodology  thwarts  the 
Department's  intention  of  defining  HM 
merchandise  as  similar  only  when  the 
costs  of  the  HM  merchandise  are 
reasonably  close  to  the  costs  of  U.S. 
merchandise  because  the  new 
methodology  broadens  the  range  of 
costs,  thereby  allowing  less  similar 
merchandise  to  be  considered 
comparable. 

Department's  Position:}N»  disagree 
with  NTN.  The  Department's  standard 
for  commercial  comparability  was  set 
forth  in  lA  Policy  Bulletin  92.2  (July  29, 
1992).  In  that  bulletin  we  explain  that: 

(a)hhough  the  20%  guideline  has  been  used 
for  a  number  of  years,  there  have  been  some 
difleronces  in  practice  in  the  calculation 
formula.  While  the  numerator  has  always 
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been  the  difference  in  variable  prodiictioa 
cxMt,  diffiorent  denominator  have  boen  used. 
They  have  sometimes  been  price,  other  times 
total  manufecturing  costs,  and  yet  other  times 
the  total  variable  manufacturing  costs. 
*  *  *  Because  variable  manufacturing  costs 
change  as  a  share  of  total  manufacturing  costs 
from  product  to  product,  the  size  of  a  20% 
difference  would  consequently  vary  as  well 
in  relation  to  both  the  price  and  total 
manufecturing  costs.  Therefore,  a  more  stable 
t)asis  for  the  denominator  is  the  total 
manufecturing  costs,  and  it  has  been  chosen 
for  uniform  use. 

Since  the  issuance  of  this  policy 
bulletin,  the  Department  has  used  the 
20-percent-of-COM  guideline  to 
determine  whether  HM  merchandise  is 
reasonably  comparable  to  the  exported 
merchandise.  This  methodology  was 
employed  in  AFBs  m  (at  39766)  and 
AFBs  IV  and  was  upheld  by  the  OTifl 
NTNB. 

4.  Cost  of  Production  and  Coiutnicted 
Value 

4A.  Cost-Test  Methodology 

Comment  1 :  FAG/Barden  asserts  that 
the  IDepartment  erred  in  excluding  sales 
below  GOP  for  Harden.  FAG/Barden 
argues  that  the  domestic  industry  has 
not  made  an  allegation  of  sales  below 
cost  against  FAG  in  the  United  iGngdom 
since  AFBs  Ul.  Further,  FAG/Barden 
contends  that  the  cost  allegation  did  not 
include  spedHc  CC^  data  particular  to 
Harden  or  to  Harden  products.  FAG/ 
Harden  points  out  that  the  below-cost 
allegation  was  brought  specifically  and 
exclusively  against  a  particular  firm, 
FAG  U.K.,  and  a  single  product, 
purchased  ball  bearings,  and  the 
Department  did  not  apply  the  below- 
cost  test  to  Harden 's  product  when 
merging  the  two  companies  rates  in  the 
prior  two  reviews.  FAG/Barden  requests 
that  the  Department  correct  its  computer 
program  and  exclude  Harden 's  HM  sales 
from  the  application  of  the  cost  test  in 
the  final  results. 

Torrington  argues  that  the  Department 
did  not  err  in  applying  a  cost  test  to 
Harden's  HM  sales.  Torrington  asserts 
that  the  Department  was  consistent  in 
its  practice  to  exclude  such  sales 
because  it  found  that  Barden  had  sold 
these  HM  sales  at  below-cost  prices. 
Further,  Torrington  argues,  given  that 
FAG  U.K.  and  Barden  are  related  parties 
and  have  been  recognized  to  constitute 
a  single  legal  entity  for  virtually  every 
purpose  of  this  review,  the  Department 
had  an  objective  basis  to  suspect  that 
Barden  engaged  in  below-cost  HM  sales. 
Torrington  requests  that,  for  purposes  of 
the  final  results,  the  Department  not 
exempt  Barden's  HM  Sales  from  the 
application  of  the  cost  test. 


Deportment's  Position:  Consistent; 
with  the  OTs  instructions  in  FAG  U,  we 
are  treating  FAG  U.K.  and  Barden  as 
separate  companies  for  this  review. 
However,  the  court  did  not  issue  FAG  11 
until  July  10, 1996.  Prior  to  that  date  we 
considered  FAG  (U.K.)  and  Barden  to  be 
one  entity,  and,  upon  receipt  of  the 
consolidated  questionnaire  response,  we 
applied  the  cost  test  to  all  sales  made  by 
that  entity.  As  a  result  of  applying  the 
cost  test,  there  is  now  information  on 
the  record  that  shows  that  Barden  made 
below-cost  sales. 

In  light  of  the  Court's  decision  that  we 
improperly  collapsed  the  two 
companies,  we  agree  with  FAG/Barden 
that  we  previously  did  not  have  reason 
to  believe  or  suspect  that  Barden  made 
below-cost  sales.  However,  we  cannot 
disregard  the  fact  that  we  found  that 
Barden-made  products  were  being  sold 
in  the  home  market  below  COP.     ■* 
Therefore,  we  must  pr(X»ed  in 
accordance  wfth  the  statute,  which 
requires  that  we  disregard  such  sales. 
See  section  773(b)  of  the  Tariff  Act. 

Comment  2:  FAG  Germany  contends 
that  the  Department  made  an  error  in  its 
margin  analysis  program  by  not 
eliminating  models  and  sales  that  failed 
the  cost  test  h^m  the  HM  database. 

Torrington  states  that  FAG  Germany 
is  correct  in  that  the  Department  should 
eliminate  certain  below-cost  sales  from 
the  HM  database,  but  cautions  the 
Department  to  ensure  that,  where  ninety 
percent  or  more  of  a  model's  sales  foil 
the  cost  test,  the  program  will  match  the 
U.S.  sale  to  CV  instead  of  matching  to 
HM  bearings  in  the  same  family. 

Department's  Position:  We  disagree 
with  both  FAG  Germany  and  Torrington 
that  a  clerical  error  has  occiured.  When 
ninety  percent  or  more  of  sales  of  a 
model  are  below  cost,  we  disregard  all 
sales  of  this  model  from  our  analysis 
and  use  CV  as  the  basis  for  FMV  for  U.S. 
sales  that  match  to  such  models.  When 
between  ten  and  ninety  percent  of  sales 
of  a  model  are  below  cutt,  we  disregard 
the  individual  below-cost  sales  in 
calculating  FMV.  We  use  the  remaining 
above-cost  sales  of  such  models  in  our 
analysis,  and  match  such  sales  in  the 
same  manner  that  we  match  all  HM 
sales.  We  have  changed  our  matcl^ing 
methodology  in  one  respect,  however, 
applicable  to  all  HM  sales.  We  do  not 
match  U.S.  sales  to  HM  sales  of  similar 
models  where  we  have  disregarded  all 
contemporaneous  identical  HM  sales  as 
below-cost  sales.  In  this  instance,  we 
resort  directly  to  CV.  The  program 
achieves  this  result.  The  "error"  to 
which  FAG  and  Torrington  refer  is  not 
an  error  in  programming,  but  simply  our 
way  of  keeping  a  marker  in  the  HM  sales 
database  so  that  we  do  not  match  to 


similar  merchandise  when  we  should  be 
matching  to  CV. 

Section  773(b)  of  the  Act  requires 
that: 

Whenever  sales  are  disregarded  by  virtue' 
of  having  been  made  at  less  than  the  cost  of 
production  and  the  remaining  sales,  made  at 
not  less  than  the  cost  of  production,  are 
determined  to  be  inadequate  as  a  basis  for  the 
determination  qf  foreign  market  value  under 
subsection  (a)  of  this  section,  the 
administering  authority  shall  employ  the 
constructed  value  of  the  mercfiandise  to 
determine  its  fioreign  market  value. 

As  explained  in  Policy  Bulletin  92/4, 
December  15, 1992,  "(i)n  determining 
FMV.  if  the  Department  finds  that  sales  ' 
of  a  given  model,  otherwise  suitable  for 
comparison,  are  sold  below  the  cost  of 
production,  and  the  remaining  sales  of 
that  model  are  inadequate  to  determine 
FMV,  the  Departmmit  will  use 
constructed  value  to  determine  FMV."    , 
In  defining  the  most  similar 
merchandise,  section  771(16)  of  the  Act 
directs  us  to  descend  through  a 
hierarchy  of  preferences  for  determining 
which  merchandise  sold  in  the  foreign 
maricet  is  most  similar  to  the 
merchandise  sold  in  the  United  States. 
Section  771(16)  also  states  that  such-or- 
similar  merchandise  is  the  merchandise 
that  falls  into  the  first  hierarchical 
category  in  which  we  can  make 
comparisons.  Section  771(16)  does  not 
direct  us  to  condition  the  selection  of 
the  best  comparison  model  on  any  basis 
other  than  similarity  of  the 
merchandise.  Therefore,  the  Department 
does  not  select  such  or  similar 
merchandise  only  from  models  which 
remain  after  conducting  the  below-cost 
test.  As  stated  in  the  Policy  Bulletin, 
"(t)he  statute,  therefore,  directs  us  to  the 
use  of  constructed  value  when  themost 
similar  model  is  sold  below  cost." 

In  conducting  administrative  reviews, 
the  Department  relies  on  the  90/60-day 
guideline  to  establish  the 
contemporaneity  of  sales  from  which  to 
choose  its  HM  comparison  sales  ^.  If  we 
are  conducting  a  COP  test,  it  is  possible 
•  that  we  disregard  all  sales  of  some  HM 
models  within  the  90/60-day  window, 
either  because  between  10  and  90 
percent  of<the  entire  POR's  sales  are 
below  cost  or  because  more  than  90 
percent  of  the  entire  POR's  sales  are 


^This  guideline  establishes  the  following  order  of 
preference  for  matching  sales  of  subject 
merchandise  to  HM  sales.  We  flrst  examine  whether 
any  identical  HM  sales  were  made  in  the  same 
month  as  the  U.S.  sale.  If  there  were  no  such 
identical  sales  in  the  same  month,  we  look  for  HM  - 
sales  in  the  three  months  that  preceded  the  U.S. 
sale.  Finally,  we  look  {or  HM  sales  in  the  two 
months  following  the  U.S.  aale.  [f  we  do  not  Rnd 
HM  identical  sales  during  this  "90/60"  day 
window,  we  repeat  this  process  for  similar 
merchandise. 


Federal  RegJatar  /  Vol.  61,  No.  243  /  Tuesday.  December  17,  1996  /  Notices 


6M91 


below  cost.  In  the  AFB  cases,  we '     ' ' 
examine  first  our  contemporaneity 
window  to  find  identical  merchandise 
to  use  as  our  comparator.  Where  there 
are  no  sales  in  the  HM  of  identical 
merchandise,  we  identify  the  "family" 
of  bearings  as  similar  merchandise.  If 
we  have  selected  identical  merchandise 
as  our  comparator  with  the 
contemporaneity  guideline  in  mind,  bpt 
we  disregard  ail  contemporaneous  sales 
of  that  identical  model  as  a  result  of  the 
COP  test,  i.e.,  all  sales  within  the  90/60- 
day  window,  the  logic  of  the  statiite 
described  in  the  Policy  Bulletin  still 
applies.  In  other  words,  in  determining 
FWV,  if  the  Department  finds  that 
contemporaneous  sales  of  a  given 
model,  otherwise  suitable  for 
comparison,  are  sold  below  COP,  and 
the  remaining  sales  of  that  model  are 
inadequate  to  determine  FMV,  the 
DeparUnent  uses  CV  to  determine  FMV. 

ui  conducting  these  administrative 
reviews  of  the  AFB  .orders,  ve  have 
relied  either  on  the  90/60-day  guideline 
to  establish  the  contemporaneity  of  sales 
from  which  to  choose  HM  comparison 
sales  or,  as  explained  in  our  preliminary 
results,  we  have  relied  on  annual- 
average  FMVs.  Where  we  have  relied  on 
annual-average  FMVs,  the  applicability 
of  the  Policy  Bulletin's  interpretation  of 
the  statute  is  clear.  If  between  10  and  90 
percent  of  a  model's  sales  are  below  cost 
and  we  disregard  those  below-cost  sales, 
above-cost  sales  remain  in  the  annual- 
average  FMV.  Where  we  have  identified 
that  only  HM  sales  which  Call  within  the 
90/60-day  contemporaneity  guideline 
are  suitable  as  potential  matdies  to  U.S. 
sales,  the  Policy  Bulletin's 
interpretation  of  the  statute  applies 
equally  to  the  pool  of  potential  matches, 
i.e.,  those  sales  within  the  90/60-day 
window.  It  would  be  inappropriate  to 
apply  the  Policy  Bulletin's 
interpretation  differently  based  on 
different  contemporaneity  periods. 
Moreover,  the  Department's 
longstanding  practice  of  applying  the 
10/90  test  across  the  entire  POR  is  not 
affected  by  the  90/60-day  guideline, 
since  the  10/90  test  is  an  interpretation 
of  the  quantity  requirements  of  section 
773(b)(1). 

Therefore,  for  these  final  results,  if  we 
disregarded  all  contemporaneous  sales 
of  the  best  model  because  they  are 
below  COP,  we  relied  on  CV  in  our 
determination  of  FMV. 

4B.  Research  and  Development 

Comment  1:  Tonrington  claims  that 
the  COP  and  CV  formats  in  SKF 
Germany's  cost  response  include    .  «*' 
sep€UBte  entries  only  for  general    -  „  ;;];;•■ 
research  and  development  (R&D)  -     '  ' 
expenses  but  that  there  are  no 


corresponding  entries  for  factory  R&D 
costs.  Torrington  asks  the  Department  to 
determine  whether  SKF  Germany 
allocated  its  factory  R&D  ex|>ense 
properly  and,  if  not.  to  resort  to  an 
appropriate  BIA. 

SKF  Germany  ai^gues  that  its  overhead 
variance  is  computed  on  a  product- 
division  and  factory  basis,  thereby 
making  that  variance  also  specific  on  a 
class-or-kind  basis.  It  claims  that,  as 
stated  in  its  cost  response,  basic  RAD  is 
conducted  by  SKF  Germany  ERC  in  the 
Netherlands,  and  SKF  Germany  only 
conducts  limited  process-engineering 
and  application  R&D  at  the  factory  level. 
According  to  SKF  Germany,  this  limited 
factory-level  R&D  is  included  in  the 
fixed  overhead  expense  of  each  factory 
and  product  division,  as  adjusted  for  die 
product  division  and  factory-specific 
overhead  variances  and  job  order 
variance^.  SKF  Germany  contends  that 
this  methodol(^  captures  the  actual 
costs  of  process  and  application 
engineering  at  the  factory  level  in  the 
COM  on  a  class-or-kind  basis.  SKF 
Germany  asserts  that,  since  the  involved 
operations  are  not  product-specific, 
inclusion  of  the  factory-level  actual 
process  and  application  engineering 
costs  in  factory  overhead,  and  thereby 
the  COM  of  each  bearing,  is  the  proper 
methodolo^  for  reporting  the  costs. 
Since  these  costs  are  included  in 
overhead  costs,  SKF  Germany 
concludes,  a  separate  breakout  for 
factory  R&D  costs  is  not  possible. 

Department's  Position:  We  disagree 
with  Torrington.  SKF  Germany's 
overhead  variance  is  computed  on  a 
product-  and  factory-specific  basis. 
Hence,  the  variance  is  also  specific  on 
a  class-or-kind  basis.  SKF  Germany's 
methodology  daptures  the  actual  costs  of 
process  and  application  engineering  at 
the  factory  level  in  the  COM  on  a  class- 
or-kind  basis.  We  have  accepted  SKF 
Germany's  methodology  because  the 
costs  of  necessary  operations  are  not 
product-specific  but  relate  to  the 
products  generally  produced  in  the 
product  division  or  are  in  the  factory 
overhead.  In  this  case,  the  COM  of  each 
bearing  on  a  class-or-kind  basis  reflects 
an  acceptable  methodology  for  reporting 
these  costs.  SKF  Germany  accounted  for 
its  factory-level  R&D  costs  and  allocated 
these  costs  on  a  class-or-kind  basis 
appropriately. 

Comment  2:  Torrington  ai'gues  that 
the  Department  should  restate  FAG 
Germany's  R&D  costs  for  all  products 
under  review.  Torrington  observes  that 
the  questionnaire  asked  respondents  to 
report  "product-specific  or  product- 
line"  R&D  costs  and,  Torrington  claims, 
while  FAG  Germany  reported  average 
amounts  for  all  roller  bearing  products 


calculated  using  a  broadly  based  factor, 
statements  by  FAG  Germany  on  the 
administrative  record  suggeist  that  actual 
amounts  could  have  been  repiorted. 
Torrington  asks  that  the  Department 
restate  FAG  Germany's  R&D  cost  by 
substituting  partial  BIA  for  R&D  costs  in 
FAG  Germany's  COP  and  CV  datasets. 

FAG  Germany  argues  that  it  incurs  the 
bulk  of  R&D  costs  before  the  first  regular 
production  unit  is  manufactured.  FAG 
Germany  contends  that,  because  GAAP 
requires  that  most  R&D  costs  be 
expensed  when  incuned  and  the  bulk  of 
R&D  costs  incurred  during  the  POR 
relate  to  products  which  have  not  yet 
begun  production,  R&D  costs  for 
individual  products  reported  in  its 
response  would  be  minimal  or  non- 
existent if  calculated  in  the  manner 
petitioner  suggests.  FAG  Germany  states 
that,  to  the  extent  possible,  R&D  costs 
have  been  assigned  to  the  product  lines 
for  which  they  were  incurred.  FAG 
Germany  also  states  that  the  Department 
verified  FAG  Germany's  methodology 
for  calculating  and  allocating  R&D  costs 
and  found  no  discrepancies. 

Department's  Position:  We  agree  with 
FAG  Germany.  When  we  examined  FAG 
Germany's  accounting  system  at 
verification,  we  found  that  allocating 
FAG  Germany's  R&D  expoises  on  a 
product-specific  basis  would  not  be 
feasible  because  a  large  portion  of  R&D 
projects  are  on-going  and  benefit  more 
than  one  product  or  category  of 
products.  FAG  Germany's  response  and 
the  documentation  it  provided  at 
verification  confirmed  that,  to  the  extent 
possible,  R&D  expenses  have  been 
assigned  directly  to  particular 
manufacturing  and  distribution  cost- 
center  areas.  "Ilius,  we  conclude  that 
FAG  Germany's  allocation  method  for 
R&D  costs  is  appropriate. 

4C.  Pnfitfor  Constructed  Value 

Comment  1 :  Torrington  argues  that 
the  Department  should  recalctdate  profit 
for  CV  to  exclude  below-cost  sales. 
Torrington  acknowledges  that  the 
Department  has  previously  rejected  this 
position  (citing  AFfis  fVat  10922-23) 
but  argues  that,  from  a  policy 
perspective,  the  Departmmt  should 
adopt  an  approach  that  is  consistent 
with  the  l(Hig-standing  construction  of 
"ordinary  course  of  trade"  under  the 
GATT  code  and  find  that  below-cost 
sales  are  outside  the  ordinary  course  of 
trade  and,  therefore,  inappropriate  for 
use  in  the  CV  profit  calculation. 

Respondents  FAG,  INA,  NSK,  NTN, 
and  SKF  maintain  that  it  would  be 
incorrect  for  the  Department  to 
disregard  below-cost  sales  in  the 
calculation  of  profit  for  CV,  arguing  that 
such  an  action  is  not  supported  by  the 
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statute  and  would  be  inconsistent  with 
prior  reviews.  Respondents  first  note 
that  the  Department  has  rejected 
Torrington's  position  in  past  reviews 
and  that  the  CV  profit  methodology 
used  in  these  previous  reviews  has  been 
upheld  by  the  CIT  (citing  AFBsU9\. 
28374.  AFBs  lUat  39752.  >VBs  A' at 
10922.  and  Torrington  I  at  633).  NSK 
adds  that  below-cost  sales  can  only  he 
excluded  from  the  CV  profit  calculation 
if  such  sales  are  "outside  the  ordinary 
course  of  trade,"  which  does  no* 
exclude  below-cost  sales  perse.  NSK 
states  that  it  is  well  accepted  that 
respondents  in  these  reviews  make 
some  sales  above  and  some  sales  below 
cost  as  a  regular  business  practice 
during  the  ordinary  course  of  trade. 

Department's  Position:  We  disagree 
with  Torrington  that  the  calculation  of 
profit  should  include  only  sales  priced 
above  the  CX)P.  Section  773(e)(1)(B)  of 
the  Tariff  Act  directs  that  profit  should 
be  equal  to  that  usually  reflected  on 
sales:  (1)  Of  the  same  general  class  or 
kind  of  merchandise;  (2)  made  by 
producers  in  the  country  of  exportation; 
(3)  in  the  usual  commercial  quantities; 
and  (4)  in  the  ordinary  course  of  trade. 
Thus,  the  statute  does  not  explicitly 
provide  that  below-cost  sales  be 
disregarded  in  the  calculation  of  profit. 
The  detailed  nature  of  this  subsection 
suggests  that  any  requirement 
concerning  the  exclusion  of  below-cost 
sales  in  the  calculation  of  profit  for  CV 
would  explicitly  be  included  in  this 
provision.  Accordingly,  it  would  be 
inappropriate  to  read  such  a 
requirement  into  the  statute.  See  AFBs 
III  at  39752  and  AFBs  A^  at  10922. 
Further,  the  "ordinary  coiuse  of  trade" 
provision  in  the  statute  (section  771(15)) 
does  not  include  or  even  mention 
below-cost  sales.  Finally.  Torrington  has 
not  demonstrated  that  the  below-cost 
sales  at  issue  are  actually  outside  the 
ordinary  course  of  trade.  See  also  FAG 
III  and  case  cited  therein. 

Comment  2:  Torrington  argues  that,  if 
the  Department  rejects  petitioner's 
position  that  below-cost  sales  should 
not  be  included  in  calculating  profit  for 
CV,  the  Department  should  assign  a 
profit  rate  of  zero  to  such  sales  instead 
of  the  actual,  negative,  profit  rates 
realized.  Torrington  suggests  that  this 
result  could  be  reached  by  setting  the 
negative  profit  amounts  realized  on 
such  sales  to  zero  in  the  profit  ratio 
numerator,  while  continuing  to  include 
the  actual  cost  of  production  of 
unprofitable  sales  (along  with  all  other 
sales)  in  the  profit  ratio  denominator. 
Torrington  contends  that  the  inclusion 
of  negative  profit  rates  on  such  sales  in 
the  CV  profit  calculation  allows 
respondents  to  offset  or  "mask"  profits 


on  selected  sales  with  losses  on      t^--   <  . 
unprofitable  sales.  Torrington  states  that 
setting  negative  profits  to  zero  would  be 
consistent  with  other  Department 
practices  designed  to  avoid  the 
possibility  of  manipulation  via  targeted 
high-priced  and  low-priced  sales,  and 
cites  as  an  example  the  Department's 
practice  of  setting  negative  transaction- 
specific  dumping  margins  to  zero  when 
calculating  the  weighted-average 
dumping  margin. 

FAG,  B^A.  NSK.  NTN,  andSKF 
respond  that  Torrington's  proposal 
should  be  disregarded  because  the  .f. 
Department's  current  practice  of       v  ,  v.- 
calculating  profit  for  CV  without  regard 
to  the  profitability  of  individual  sales  is 
statutorily  correct  and  has  been  upheld 
by  the  CIT.  SKF  notes  in  addition  that 
Torrington  provides  no  direct  statutory 
or  case  law  support  for  its  position  and 
contends  that  Torrington's  argument  is 
incorrect  because:  (1)  The  statute 
requires  that  profit  be  calculated  for  the 
general  class  or  kind  of  merchandise  at 
issue  without  regard  to  the  inclusion  or 
exclusion  of  particular  sales;  (2) 
Congress  intended  profit  for  CV  to  be  a 
"representative"  profit  (including  both 
below-cost  and  above-cost  sales)  and 
that  the  remedy  that  Congress  provided 
for  situations  involving  a  profit  too  low 
to  be  considered  representative  is  the 
eight-percent  statutory  minimum;  (3) 
Congress  addressed  the  concern 
regarding  "targeted"  below-cost  sales 
through  the  below-cost  provisions  of  the 
statute;  and  (4)  Torrington's  suggested 
calculation- methodology  is  distortive 
because  it  excludes  below-cost  sales  in 
the  numerator  (total  profit)  but  includes 
such  sales  in  the  denominator  (total 
COP).    ^ 

FAG  ddds  that  the  statute  requires 
that  the  profit  must  be  that  "usually 
reflected"  in  sales  of  the  same  general 
class  or  kind.  FAG  contends  that 
Torrington's  methodolo^  does  not  meet 
this  requirement  because  it  excludes 
profit  on  certain  sales  in  the  general 
class  or  kind,  namely  those  made  at 
below-cost  prices. 

Department's  Position:  We  disagree 
with  Torrington  for  the  same  reasons  as 
those  provided  in  Comment  1,  above. 
Specifically,  the  statute  requires  that  we 
base  profit  on  sales  of  the  general  class 
or  kind  of  merchandise  at  issue, 
provided  that  they  are  made  in  the 
ordinary  course  of  trade.  With  respect  to 
such  sales,  the  statute  does  not  provide 
that  the  sale,  if  profit  is  negative,  be 
treated  as  a  zero-profit  sale. 

Comment  3:  Torrington  argues  that 
the  Department  should  calculate  profit 
for  CV  based  on  profits  observed  on 
reported  HM  sales  made  during  the 
designated  sample  weeks,  not  on  sales 


of  the  same  general  class  or  kind  of 
merchandise  in  the  HM  as  calculated  by 
respondents.  Torrington  notes  that  the 
Department  has  previously  rejected  this 
position  (citing  AFBs  /Vat  10923).  but 
asks  that  the  Department  reconsider  its 
position  for  the  following  reasons:  (1) 
Use  of  sample-week  sales  insures  that 
profit  data  are  based  on  a  verified 
database  of  sales  of  in-scope 
merchandise;  and  (2)  general  class-or- 
kind  profit  data  are  b^d  on  the 
particular  cost-eccounting  methods 
employed  by  respondents  and  do  not 
provide  assurance  that  the  reported 
profits  are  based  on  sales  of  in-scope 
merchandise.' 

FAG.  INA.  and  NSK  respond  that 
Torrington  has  provided  no  new 
evidence  to  alter  the  Department's 
longstanding  position.  Respondents 
contend  that  the  Department's 
preference  for  non-sampled  profit  data 
is  consistent  with  section  773(e)(1)(B)  of 
the  Tariff  Act,  which  requires  the  use  of 
profit  based  on  sales  of  the  same  general 
class  or  kind  of  merchandise,  not  such- 
or-similar  merchandise. 

Departmen  t  's  Position :  We  disagree 
with  Torrington  with  respect  to 
calculating  profit  on  the  basis  of  sample- 
week  sales.  See  AFBs  Mat  39752  and 
AFBs  A'^  at  10923.  Because  the  profit  on 
sales  of  such-or-similar  merchandise 
may  not  be  representative  of  the  profit 
for  the  general  class  or  kind  of 
merchandise,  we  requested  profit 
information  based  on  the  general  class 
or  kind  of  merchandise.  This  method  for 
calculating  profit  for  CV  is  in 
compliance  with  section  773(e)  of  the 
Tariff  Act  and  has  been  upheld  by  the 
dT.  See  FAG  HI. 

Comment  4:  Torrington  argues  that 
the  Department  should  exclude  firom  the 
profit  calculation  sales  to  related  parties 
that  were  not  at  arm's-length  prices. 
Torrington  states  that  this  policy  has 
been  employed  in  other  administrative 
reviews  (citing  AFBS  A'^at  10921  and 
Certain  Hot-RoUed,  Cold-Rolled. 
Corrosion-Resistant  and  Cut-to-Length 
Carbon  Steel  Flat  Products  from  Korea, 
58  PR  37176).  Torrington  requests  that 
the  I>epartment  ensure  that  the  CV 
profit  calculations  for  a  number  of 
companies,  including  NTN,  Koyo,  NSK, 
and  SNR,  do  not  include  non-arm's- 
length  sales. 

NSK  responds  that  it  only  made  sales 
to  unrelated  parties  in  the  HM,  and  that 
this  issue  therefore  does  not  apply  to 
NSK.  NTN  states  that  the  Department 
did  not  exclude  any  of  its  related-party 
sales  in  the  92/93  review  and  requests 
that  the  Department  include  all  HM 
sales  in  the  CV  profit  calculation  for  this 
review. 
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Department's  Position:  We  agree  with 
Torrington,  in  part.  As  we  stated  in 
AFBs  IV,  contrary  to  Torrington's 
contention,  there  is  no  basis  for 
automatically  excluding,  for  the 
purposes  of  calculating  profit  forCV, 
sales  to  related  parties  that  fail  the 
arm's-length  test.  Section  773(e)(2)  of 
the  Tariff  Act  provides  that  a  transaction 
between  related  parties  may  be 
"disregarded  if,  in  the  case  of  an 
element  of  value  required  to  be 
considered,  the  amount  representing 
that  element  doee  not  fairly  reflect  the 
amount  usually  reflected  in  sales  in  the 
market  under  consideration."  The 
arm's-length  test,  which  is  conducted  on 
a  class-or-kind  basis,  determines 
whether  sales  prices  to  related  parties 
are  equal  to,  or  higher  than,  sales  prices 
to  unrelated  parties  in  the  same  market. 
This  test,  therefore,  is  not  dispositive  of 
whether  the  element  of  profit  on  related- 
party  sales  is  somehow  not  reflective  of 
the  amount  usually  earned  on  sales  of 
the  merchandise  under  consideration. 

Related-party  sales  that  fail  the  arm's- 
length  test  do  give  rise  to  the  possibility, 
however,  that  certain  elements  of  value, 
such  as  proHt,  may  not  fairly  reflect  an 
amount  usually  earned  on  sales  of  the 
merchandise.  We  considered  whether 
the  amount  for  profit  on  these  sales  to 
related  parties  was  reflective  of  an 
amount  for  profit  usually  experienced 
on  sales  of  the  merchandise.  To  do  so, 
we  compared  profit  on  sales  to  related 
parties  that  failed  the  arm's-length  test 
to  profit  on  sales  to  unrelated  parties.  If 
the  profit  on  sales  to  related  parties 
varied  significantly  from  the  profit  on 
sales  to  unrelated  parties,  we 
disregarded  related-party  sales  for  the 
purposes  of  calculating  profit  for  CV. 
We  first  calculated  profit  on  sales  to 
unrelated  parties  on  a  class-or-kind 
basis.  If  the  profit  on  these  sales  was 
less  than  the  statutory  minimum  of  eight 
percent,  we  used  the  eight-percent 
statutory  minimum  in  the  calculation  of 
CV.  If  the  profit  on  these  sales  was  equal 
to  or  greater  than  the  eight-percent 
statutory  minimum,  we  calculated  profit 
on  the  sales  to  related  parties  that  failed 
the  arm's-length  test  and  compared  it  to 
the  profit  on  sales  to  unrelated  parties 
as  described  above.  If  the  profits  on 
such  sales  to  related  parties  varied 
significantly  from  the  profits  on  sales  to 
unrelated  parties,  we  excluded  those 
related-party  sales  for  the^urpose  of 
calculating  profit  on  CV.  See  AFBs  IV  at 
10922. 

Cktmnwnt  5:  Torrington  argues  that 
the  Department  improperly  accepted  the 
statutory  minimum  profit  figures 
submitted  by  a  number  of  companies, 
including  NTN,  Koyo,  NSK,  and  NMB/ 
Pelmec.  withbut  independently  testing 


them.  Torrington  argues  that  the 
Department  should  test  these  claims 
using  the  sales  and  cost  data  submitted 
by  respondents,  adjusted  for  below-cost 
sales  and  sales  to  related  parties. 

NMB/Pelmec  responds  that  it 
calculated  weighted-average  profit 
margins  and  determined  whether  the 
actual  profit  was  above  or  below  the 
statutory  minimum  before  applying  it  to 
CV.  NMB/Pelmec  contends,  therefore, 
that  it  performed  a  proper  analysis  of 
the  profit  margins  prior  to  entering  the 
information  into  the  computer  database. 

Department's  Position:yNe  disagree 
ivith  Torrington.  Torrington's  proposal 
amounts  to  taking  the  higher  of  the 
reported  profit  for  the  general  class  or 
kind  of  merchandise  or  that  found  using 
the  reported  sales  and  cost  data,  which 
is  inappropriate  for  the  reasons  we 
stated  in  response  to  Comment  3.  As 
noted  in  that  position,  we  have  based 
profit  on  all  sales  of  the  general  class  or 
kind,  where  this  data  is  available,  and 
not  on  reported  sales  and  costs.  With 
respect  to  NMB/Pelmec,  we  neglected  to 
determine  whether  NMB/Pelmec's 
actual  profit  was  greater  than  the 
statutory  nlihimum.  We  have  corrected 
this  error  for  these  final  results. 

Comment  6:  Asahi  contends  that  the 
Department  erroneously  excluded 
arm's-length  sales  to  certain  related 
customers  when  calculating  profit  for 
CV.  Asahi  states  that  sales  to  only  two 
customers  should  have  been  disregarded 
under  the  related-party  CV  profit  test 
but  that  the  Department  excluded  sales 
to  a  number  of  other  customers  as  well. 

Department's  Position:  We  agree  with 
Asahi  that  we  made  an  error  in  our 
calculation  of  profit  for  CV  and  have 
corrected  this  error  for  the  final  results. 

Comment  7:  Torrington  argues  that 
NMB/Pelmec  arbitrarily  calculated 
profit  margins  for  small  and  medium- 
size  BBs  while  the  statute  refere  to  the 
profits  earned  on  the  general  class  or 
kind  of  merchandise.  Given  the 
requirements  of  the  statute,  Torrington 
argues  that  the  Department  should 
recalculate  the  actual  average  profit  rate 
on  the  basis  of  all  BB  sales  in  Singapore. 

Department's  Position:  We  agree  with 
Torrington  that  the  statute  requires 
profit  to  be  calculated  on  sales  of  the 
general  class  or  kind  of  merchandise 
and  not  be  based  on  subsets  of  bearings. 
We  have  recalculated  the  company's 
profit  rate  based  on  BB  sales  to  reflect 
profit  on  the  general  class  or  kind  of 
merchandise  sold  by  NMB/Pelmec  in 
Singapore. ' 

4D.  Related-Party  Inputs 

Comment  1:  Torrington  contends  that 
the  Department  should  scrutinize  all 
related-party  material  costs  and  verify 


data  for  which  questions  remain 
regarding  related-party  component 
costs.  Torrington  argues  that  the 
Department  should  apply  BIA  to  the 
material  costs  in  question  if  the 
Department  is  not  satisfied  that  all 
related-party  material  costs  are  accurate 
and  sold  at  arm's  length.  It  claims 
further  that  SJ^  Germany  did  not 
respond  sufficiently  to  the  Department's 
supplemental  question  addressing  the 
percentage  of  total  material  costs  for 
each  part  purchased  from  a  related 
supplier,  but  instead  stated  that  the 
information  was  not  available. 
Torrington  claims  that  SKF  Germany 
should  have  provided  the  information. 
Torrington  also  contends  that  SKF 
Germany  stated  that  it  has  not  reported, 
and  cannot  report,  discrete  elements  of 
costs  for  the  products  not  manufactured 
by  SKF  Germany  and,  Torrington 
concludes,  there  is  little  basis  for  the 
Department  to  accept  representations  of 
actual  costs. 

SKF  Germany  replies  that  its  response 
indicates  clearly  that  it  only  purchased 
two  component  types  from  a  related 
supplier  for  use  in  the  production  of 
subject  merchandise.  It  states  further 
that,  in  another  proceeding,  a  related 
supplier  provided  the  Department  with 
a  complete  description  of  its 
methoidology  for  determining  the  actual 
cost  of  the  finished  bearing  and  this 
related  supplier's  cost-accounting 
methodology  has  been  previously 
verified  by  the  Department  with  no 
discrepancies  noted.  SKF  Germany 
states  that  it  used  the  greater  of  transfw 
price  or  actual  cost  for  CV  purposes  to 
arrive  at  the  actual  cost  of  purchased 
components  for  OOP  purposes  and  used 
the  greater  of  the  transfer  or  actual  cost 
for  CV  purposes. 

Department's  Position:  We  disagree 
with  Torrington.  SKF  Germany  has 
stated  on  the  record  that  it  applied  its 
internal  transfer  price  indices  to  arrive 
at  the  actual  cost  of  purchased 
components  for  reported  COP  and  used 
the  greater  of  the  transfer  price  or  actual 
costs  for  CV  reporting.  SKF  Germany 
has  explained  and  provided  examples  of 
the  methodology  it  used  to  determine 
the  actual  cost  of  components 
purchased  fix>m  related  suppliers. 
Because  its  methodology  is  reasonable 
and  reflects  respondent's  normal 
records,  we  have  accepted  the  costs  of 
inputs  from  related  suppliers,  as  we 
have  done  in  prior  reviews. 

Comment  2:  Torrington  argues  that,  if 
Ovako  Steel,  a  100-percent-owned 
related  supplier,  sold  the  same  or  a 
reasonably  comparable  product  to 
uiuelated  buyers  of  steel,  SKF  Germany 
should  have  reported  Ovako  Steel's 
arm's-length  price  information  in  order 
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to  demonstrate'whether  Ovako  Steel's 
sales  to  SKF  fairly  reflect  market  price. 
Torrington  claims  further  that  Ovako 
Steel  apparently  experienced  improved 
operations  during  the  FOR  and.  if  Ovako 
Steel's  profits  be^me  healthy,  market 
prices  might  exceed  transfer  prices  and/ 
or  COP. 

SKF  Germany  states  that  it  had  no 
referent  market  price  data  for  the 
material  it  purchased  from  Ovako  Steel 
because  the  steel  products  were  unique 
to  SKF.  Hence,  SKF  Germany  reported 
Ovako  Steel's  actual  costs  to 
manufacture  the  material.  With  respect 
to  CV,  SKF  Germany  claims  that  it    , 
relied  on  the  greater  of  CXJF  or  transfer 
price  for  material  purchased  from  Ovako 
Steel.  SKF  Germany  claims  that  this 
methodology  is  consistent  with 
instructions  in  the  Department's 
questionnaire.  Specifically,  SKF 
Germany  claims  to  have  followed  the 
Department's  instructions  by  providing 
COP  information  for  the  input  where  the 
purchase  prices  for  an  identical  or 
comparable  input  was  not  available. 
SKF  Germany  also  states  that  its  annual 
report,  at  pages  46  and  47,  makes  clear 
that  Ovako  Steel  continued  to  operate  at 
a  loss  in  1993,  albeit  slightly  less  than 
that  experienced  in  1992, 

Department's  Position:  We  disagree 
with  Torrington  and  we  affirm  our 
methodology  from  prior  reviews  with 
respect  to  SKF  Germany's  purchases  of 
raw  materials  from  the  related  supplier, 
Ovako  Steel.  The  inputs  that  SKF 
Germany  purchased  ^m  Ovako  Steel 
wei^  unique,  and  they  were  produced 
according  to  SKF  Germany's  specific 
product  specifications.  Absent  referent 
market  prices  for  the  inputs,  we  are 
accepting  SKF  Germany's  cost  reporting 
with  respect  to  CV  by  relying  on  the 
greater  of  the  COP  or  transfer  price  for 
these  inputs. 

Comment  3:  Torrington  argues  that 
the  E)epartment  should  eliminate  any 
related-party  input  transfers  by  Koyo 
that  do  not  reflect  the  higher  of  arm's; 
length  prices  or  COP. 

Koyo  argues  that  the  Department  does 
not  have  sfatutory  authority  to 
investigate  the  cost  of  inputs.Koyo 
obtained  from  related  suppliers.  Koyo 
contends  that,  in  order  to  request 
information  regarding  the  COP  of  inputs 
obtained  from  related  suppliers,  the 
Department  must  have  "reasonable 
grounds  to  believe  or  suspect"  that  the 
value  Koyo  reported  for  such  inputs  is 
below  the  COP  of  the  inputs,  citing 
section  773(e)(3)  of  the  Tariff  Act.  Koyo 
maintains  that,  according  to  the 
language  of  the  statute,  in  order  to 
launch  an  investigation  under  section 
773(e)(3)  and  demand  cost  data  for 
inputs  obtained  from  related  suppliers. 


there  must  be  a  "bona  fide  allegation" 
or  a  "specific  and  objective  basis  for 
suspecting"  that  the  related  suppliers  of 
major  inputs  were  transferring  them  to 
Koyo  at  values  less  than  their  COP. 
Since  no  such  allegation  has  ever  been 
made  by  the  petitioner,  and  the 
Department  had  no  independent  basis 
upon  which  to  believe  or  suspect  that 
such  sales  were  made  at  below  COP, 
Koyo  requests  that  the  Departmoit 
remove  ^e  COP  data  for  such  inputs 
from  the  administrative  record  in  this 
review  and  use  the  transfer  prices  Koyo 
reported  in  calculating  the  CV  of  the 
affiected  bearing  models. 

Torrington  responds  that  related'party 
transfers  are  inherently  different  from 
arm's-length  HMPs  and,  therefore,  the 
Department  may  treat  the  question  of 
below-cost  related-party  transfers 
differently  than  the  issue  of  below-cost 
arm's-length  sales.  Torrington  claims 
that,  while  the  Department  may  require 
petitioners  or  domestic  parties  to  snow 
that  ann's-Iength  sales  in  the  HM  are 
below  cost,  it  may  require  respondents 
to  supply  evidence  as  to  whether 
related-party  sales  are  below  cost 
because  (1)  related-party  transfers  are  a 
suspect  category  under  the  law,  and  (2) 
foreign  manufacturers  and  their 
subsidiaries  inherently  have  access  to 
the  best  information  for  purposes  of 
analyzing  transfer  prices.  Finally. 
Torrington  asserts  that  it  has  been  the 
practice  of  the  Department  since 
enactment  of  section  773(e)(3)  of  the 
Tariff  Act  to  require  respondents  to 
submit  evidence  concerning  related- 
party  production  costs. 

Department's  Position:  As  we  stated 
in  AFBsFViat  10923),  we  disagree  with 
Koyo  that  the  Department  lacks  ^j^.  _ 

authority  to  request  cost  data  from 
related  suppliers.  In  calculating  CV,  the 
Department  does  not  necessarily  accept 
the  transfer  prices  the  respondent  paid 
to  related  suppliers  as  the  appropriate 
value  of  inputs.  Related  parties  for  this 
purpose  are  defined  in  9ection  773(e)(4) 
of  the  Tariff  Act.  In  accordance  with 
section  773(e)(2)  of  the  Tariff  Act,  we 
generally  do  not  use  transfer  prices 
between  such  related  parties  unless 
those  prices  reflect  the  market  value  of 
the  inputs  purchased.  To  show  that  the 
transfer  prices  for  its  inputs  reflect 
market  value,  a  respondent  may 
compare  the  transfer  prices  to  prices  in 
transactions  between  unrelated  parties. 
A  respondent  may  provide  prices  for 
similar  purchases /rom  an  unrelated 
supplier  or  similar  sales  by  its  related 
supplier  to  unrelated  purchasers.  If  no 
comparable  market  price  for  similar 
transactions  between  related  parties' is 
available,  we  may  use  the  actual  COP 
incurred  by  the  related  supplier  as  an 


indication  of  martlet  value.  If  the 
transfer  price  is  less  than  the  market 
value  of  the  input,  we  may  value  the 
input  using  the  best  evidence  available, 
which  may  be  the  COP. 

Koyo  did  not  provide  information 
regarding  prices  between  unrelated 
parties  for  some  inputs  it  purchased 
from  related  suppliers.  In  those 
instances,  we  require  the  actual  COP  of 
those  inputs  to  determine  whether  the 
transfer  prices  reflected  the  market 
value  of  the  inputs.  Where  the  transfer 
prices  were  less  than  the  COP,  we  used 
the  COP  as  the  best  evidence  available 
for  valuing  the  input.  Under  section 
773(e)(3)  of  the  Tariff  Act,  if  the      ' 
Department  has  reason  to  believe  or 
suspect  that  the  price  paid  to  a  related 
party  for  a  major  input  is  below  the  COP^ 
of  that  input,  we  may  investigate 
whether  ttie  transfer  price  is  in  fact 
lower  than  the  supplier's  actual  COP  of 
that  input  even  if  the  transfer  price 
reflects  the  market  value  of  the  input.  If 
the  transfer  price  is  befow  the  related 
supplier's  COP  for  that  input,  we  may 
use  the  actual  COP  as  the  value  for  that 
input. 

We  found  in  AFBs  IV  that  Koyo  had 
purchased  major  inputs  fi^m  related 
parties  al  prices  below  COP.  Therefore, 
in  accordance  with  normal  practice,  we 
determined  that  we  had  reasonable 
grounds  to  believe  or  sus[>ect  that  Koyo 
purchased  major  inputs  from  related 
suppliers  at  prices  below  the  COP  of 
those  inputs  during  this  review  period. 
See  AFBs  IV  (at  10923-10924). 

Comment  4:  NSK  aigues  that  the 
Department  did  not  have  statutory 
authority  to  request  supplier  cost 
information  absent  a  bona  fide 
allegation  that  the  transfer  prices  from 
suppliers  are  below  cost,  citing  section 
773(e)(3)  of  the  Tariff  Act.  NSK 
contends  further  that  the  Department 
does  not  have  authority  to  substitute 
COP  for  transfer  price  for  the  finished 
bearings  NSK  purchased  from  a  related 
suppUer.  NSK  notes  that  petitioners 
have  never  alleged  that  NSK  purchased 
inputs  from  specific  related  parties  at 
prices  below  the  input's  COP,  and 
argues  that  the  Department  improperly, 
rejected  related-supplier  transfer  prices 
when  calculating  CV.  NSK  suggests  that 
the  Department's  calculation  of  CV, 
using  the  higher  of  transfer  price  or  cost 
for  each  input,  is  an  unreasonable 
interpretation  of  the  statute  as  it  fails  to 
consider  the  total  return  to  the  supplier 
for  transfer  of  inputs  for  the  same 
finished  bearing  or  the  entire 
relationship  of  the  supplier  with  NSK.  • 

Torrington  argues  that  there  is 
nothing  in  the  statute  that  supports 
NSK's  contention  that  the  Department 
should  consider  factors  other  than  cost 
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or  transfer  price  in  determining  whether 
related-supplier  inputs  reflect  fair 
market  value.  Torrington  argues  that  the 
Department  should  reject  NSK's 
arraiment  as  it  did  in  the  prior  review. 
Department's  Position:  As  we  stated 
in  AFBs  IV  at  10923-24,  we  disagree 
with  NSK  that  the  Department  violated 
the  antidumping  law  by  requesting  cost 
data  from  related  suppliers.  In 
calculating  CV,  the  Department  does  not 
accept  the  transfer  prices  paid  by  the 
respondent  to  related  suppliers  as  the 
appropriate  value  of  inputs.  Related 
parties  for  this  purpose  are  defined  in 
section  773(e)(4)  of  the  Tariff  Act.  In 
accordance  with  section  773(e)(2)  of  the 
Tariff  Act,  we  generally  do  not  use 
transfer  prices  between  such  related 
parties  unless  those  prices  reflect  the 
market  value  of  the  inputs  purchased. 
To  show  that  the  transfer  prices  for  its 
inputs  reflect  market  value,  a 
respondent  may  compare  the  transfer 
prices  to  prices  in  transactions  between 
unrelated  parties.  A  respondent  may 
provide  prices  for  similar  purchases 
firom  an  unrelated  supplier  or  similar 
sales  by  its  related  supplier  to  unrelated 
purchasers.  If  no  comparable  market 
price  for  similar  transactions  between 
related  parties  is  available,  we  may  use 
the  actual  COP  incurred  by  the  related 
supplier  as  an  indication  of  market 
value.  If  the  transfer  price  is  less  than 
the  market  value  of  the  input,  we  may 
value  the  input  using  the  best  evidence 
available,  which  may  be  the  CX3P. 
Absent  information  from  a  respondent 
regarding  prices  between  unrelated 
parties  for  some  inputs  it  purchased 
from  related  suppliers,  we  require  the 
actual  COP  of  those  inputs  to  determine 
whether  the  transfer  prices  reflected  the 
market  value  of  the  inputs.  In  these 
cases,  where  the  transfer  prices  were 
less  than  the  COP,  we  used  the  COP  as 
the  best  evidence  available  for  valuing 
the  input.  Under  section  773(e)(3)  of  the 
Tariff  Act,  if  the  Department  has  reason 
to  believe  or  suspect  that  the  price  paid 
to  a  related  party  for  a  major  input  is 
below  the  CXDP  of  that  input,  we  may 
investigate  whether  the  transfer  price  is 
in  fact  lower  than  the  supplier's  actual 
COP  of  that  input  even  if  the  transfer 
price  reflects  the  market  value  of  the 
input.  If  the  transfer  price  is  below  the 
related  supplier's  COP  for  that  input,  we 
may  use  the  actual  COP  as  the  value  for 
that  input. 

4E.  Inventory  Write-down  and  Write-off 

Comment  I  .-Torrington  claims  that 
FAG  Germany  did  not  report  inventory 
write-down  amounts  as  costs  in  its 
response.  Citing  Canned  Pineapple  Fruit 
from  Thailand,  60  FR  29553,  29571 
(June  5,  1995),  and  other  cases, 


Torringfon  states  that  write-downs  are 
production  costs  that  should  be 
included  in  antidumping  cost 
calculations.  Torrington  argues  further 
that  the  Department  should  include 
inventory  write-down  amounts  on  a 
model-speciHc  basis  and  that,  if  this 
cannot  be  done,  the  Department  should 
use  BIA  in  determining  inventory  write- 
down expense. 

FAG  Germany  argues  that  inventory 
write-downs  are  not  true  costs  for  the 
Department's  antidumping  calculations. 
FAG  Germany  states  that,  if  a  product 
that  had  been  written-down  is  later  sold, 
the  product  would  still  be  matched 
under  the  Department's  antidumping 
methodology  to  the  actual  COM  and 
selling,  general,  administrative,  and 
ffnancing  expenses  of  the  relevant 
periods  as  contained  in  the  COP  and  CV 
data  for  the  product.  FAG  Germany 
states  further  that,  if  the  product  that 
was  written-down  was  later  written-off, 
then  reporting  the  write-down  as  a  cost 
would  effectively  "double-count"  the 
cost.  Finally,  FAG  Germany  claims  that 
the  Department  verified  that  FAG 
Germany  had  a  substantial  net  write-up 
of  inventories  and  that,  if  the 
Department  accepts  Torrington 's 
argument,  it  should  also  allow  the 
amounts  of  inventory  write-ups  as  an 
offset  to  cost. 

Department's  Position:  We  agree  with 
FAG  Germany.  As  demonstrated  during 
the  cost  verification,  FAG  Germany  did 
not  incur  inventory  write-downs  during 
the  POR.  Thus,  Torrington 's  argument 
concerning  write-downs  is  moot. 

Comment  2:  Torrington  claims  that 
FAG  Germany  did  not  report  inventory 
write-off  amounts  on  a  model-specific 
basis,  but  rather  spread  the  charge  over 
numerous  or  all  models.  Torrington  says 
that  write-offs  are  model-specific  by 
their  nature  and  should  be  reported  that 
way.  Torrington  argues  that  the 
Department  should  restate  FAG 
Germany's  inventory  write-off  charges 
to  be  model-specific  or,  if  this  cannot  be 
done,  use  BIA  in  determining  inventory  . 
write-off  expense. 

FAG  Germany  argues  that  it  has 
included  all  write-offs  of  materials, 
components  and  finished  goods  in  its 
OOP  and  CV  calculations,  and  that  its 
record-keeping  system  does  not  permit 
ready  identification  and  valuation  of 
flnished  goods  write-offs  of  individual 
bearing  models.  FAG  Germany  also 
argues  that  model-specific  ^Iculations 
and  application  of  inventory  write-offs 
defy  commercial  reality. 

Department's  Position:  We  agree  with 
FAG  Germany.  As  demonstrated  at 
verification,  FAG  Germany  accounted 
for  the  finished  goods  write-offs  in  FAG 
Germany's  COP/CV  calculation  as  an 


addition  to  COM.  We  found  that,  due  to 
FAG  Germany's  record-keeping  system, 
it  is  not  feasible  for  FAG  Germany  to 
allocate  write-off  charges  to  specific 
models.  Since  FAG  Germany  has 
allocated  its  write-off  costs  to  COP/CV, 
we  conclude  that  FAG  Germany's 
allocation  methodology  is  appropriate. 

4F.  Interest  Expense  Offset 

Comment  1:  Torrington  argues  that, 
because  NSK  did  not  demonstrate  that 
its  reported  short-term  interest  income 
was  derived  from  business  operations, 
the  Department  should  disallow  this 
offeet  and  use  total  interest  expense  as 
a  percentage  of  cost  of  goods  sold. 

NSK  responds  that  it  consistently 
invests  excess  cash  from  operations  in 
short-term  investments  to  maximize  the 
return  on  such  funds  until  they  are 
needed.  NSK  states  further  that  the 
short-term  income  it  used  in  the  offset 
invofves  income  from  short-term 
investments  related  to  the  production  of 
subject  merchandise  and  income  from 
investments  of  working  capital.  NSK 
contends  that  it  determined  the 
percentage  of  total  interest  income  that 
was  short-term  following  the 
methodology  the  Department 
recommended,  i.e.,  by  calculating  the 
ratio  of  short-term  (current)  assets  to 
long-term  (non-ciurent)  assets,  using  the 
information  on  its  Ministry  of  Finance 
report.  NSK  explains  that  it  then 
applied  the  ratio  to  total  interest  income 
so  as  to  determine  the  portion  of  interest 
income  that  was  deducted  from  gross 
interest  expwnse  in  order  to  calculate  net 
interest  expense.  NSK  argues  that  it  bad 
to  calculate  short-term  interest 
indirectly  because  its  record-keeping 
system  does  not  track  how  much 
interest  income  from  its  consolidated 
subsidiaries  is,  in  fact,  short-term  or 
long-term  in  nature. 

Department's  Position:  We  agree  with 
NSK.  We  are  satisfied  from  information 
on  the  record  that  NSK's  business 
records  do  not  report  separately  the 
short-  and  long-term  nature  of  the 
interest  income  earned  by  the  company 
and  its  subsidiaries.  NSK's  alternative 
calculation  of  its  income  offset 
reasonably  reflects  the  short-term 
interest  income  related  to  production 
activities  and  the  investment  of  working 
capital. 

4G.  Other  Issues 

Comment  1:  Torrington  asserts  that 
the  Department  omitted'SKF  Sweden's 
R&D  and  imputed  interest  expenses 
from  the  calculation  of  general  expenses 
of  the  CV  section  in  the  Department's 
computer  program  which  applies  the 
statutory  minimum  test  for  reported 
GS&A  ex[>enses.  Torrington  suggests 
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that  the  Department  correct  this  error  by 
adding  SKF  Sweden's  R&D  and  imputed 
interest  expenses  to  the  calculation  of 
general  expenses. 

SKF  Sweden  agrees  wi\h  Torrington 
that  R&D  and  imputed  interest  expenses 
should  be  included  in  the  general 
expense  calculation.  SKF  Sweden  states 
that  the  methodology  that  Torrington 
presents  to  correct  the  problem, 
however,  is  incorrect  because  it  would 
leave  the  imputed  expenses  out  of  the 
CV  selling  expense  fields.  SKF  Sweden 
proposes  instead  that  the  Department 
add  the  direct  imputed  interest  charges 
expense  to  HM  direct  expenses  for  CV 
and  add  the  indirect  imputed  interest 
charges  to  HM  indirect  expenses  for  CV. 
SKF  Sweden  also  states  that  the  R&D 
expenses  should  be  added  separately  to 
the  calculation  of  general  expenses. 

Department's  Position:  We  agree  with 
the  methodology  proposed  by  SKF 
Sweden  and  have  made  the  necessary 
changes  to  the  final  margin  calculation 
program. 

Comment  2:  Torrington  claims  that,  in 
the  Department's  correction  of  SKF 
France's  G&A  ratio,  as  provided  in  SKF 
France's  supplemental  questionnaire  at 
page  2,  the  Department  omitted  the  R&D 
expenses  reported  by  SKF  France  in  the 
calculations  of  CV  and  COP. 

SKF  France  agrees  with  Torrington 
that  the  Department  made  tbis  clerical 
error  and  notes  further  that  the 
Department  failed  to  add  the  imputed 
expenses  in  calculating  CV  selling 
expenses.  In  addition,  SKF  France  states 
that  the  Department  omitted  inventory 
carrying  costs  from  the  calculation  of 
HM  ISEs  for  CV. 

Department's  Position:  We  agree  with 
both  Torrington  and  SKF  France  and 
have  corrected  these  errors. 

Comment  3:  Torrington  contends  that 
SKF  Germany  did  not  report  severance 
pay  and/or  restructuring  costs  on  a 
class-or-kind  basis,  and  recommends 
that,  as  a  BIA  solution,  the  Department 
assume  that  all  POR  severance  pay  and 
restructuring  costs  were  attributable 
exclusively  to  each  class  or  kind  and 
should  allocate  these  costs  on  that  basis. 
Torrington  claims  that  SKF  Germany's 
reporting  methodology  is  incorrect  since 
each  class  or  kind  of  bearing  is 
produced  in  a  completely  separate 
industry  and  costs  associated  with 
closures  in  one  industry  are  not 
appropriately  allocated  to  another. 

SKF  Germany  claims  that,  as  the 
Department  has  previously  verified,  its 
job  order  variance  and  cost  adjustments 
are  computed  by  product  division  and 
by  factory,  which  assures  that  the  )ob 
order  variance  and  adjustments  are 
specific  by  class  or  kind  of  merchandise. 
SKF  Germany  notes,  in  addition,  that 


the  general  adjustments  to  the  product 
division  and  factory-specific  job  order 
variances  are  also  product  division  and 
factory-specific,  although  they  contain, 
in  part,  amounts  allocated  from 
company-wide  expeoses  in  addition  to 
the  product  division  and  factory- 
specific  costs. 

Department's  Position:  We  disagree 
with  Torrington.  SKF  Germany's  job 
order  variance  and  cost  adjustments  are 
computed  by  product  division  and  by 
factory,  as  supported  by  SKF  Germany 
in  its  submission.  This  assures  that  the 
job  order  variance  and  adjustments  are 
specific  by  class  or  kind  of  merchandise. 
Because  SKF  Germany's  calculation  of 
both  the  job  order  variance  and  the 
general  adjustment  to  the  job  order 
variance  are  specific  by  product 
division  and  by  factory,  there  is  no 
reason  to  apply  BIA  to  severance  pay 
and/or  restructuring  costs. 

Comment  4:  Tomngton  argues  that 
the  Department  should  use  BIA  in 
calculating  FAG  Germany's  severance 
pay  and  restructuring  costs  because 
FAG  Germany  did  not  calculate  such 
costs  on  a  class-or-kind  basis. 
Torrington  contends  that  the 
Department  should  reject  FAG 
Germany's  argument  that  such  costs  are 
general  in  nature  and  not  specifically 
attributable  to  any  particular  bearing 
type.  Torrington  argues  that  if,  for 
example,  a  respondent  closed  a  BB 
plant,  the  costs  involved  in  the  closure 
should  not  be  allocated  to  other  types  of 
bearings.  Torrington  states  that  FAG 
Germany  would  have  known  which 
plants  closed  and  where  laid-off 
workers  had  worked  and,  thus,  should 
have  been  able  to  report  such  costs  on 
a  class-or-kind  basis.  Torrington 
recommends  that,  as  BIA,  the 
Department  assume  that  all  POR 
severance  pay  and  restructuring  costs 
were  attributable  exclusively  to  each 
class  or  kind. 

FAG  Germany  states  that  its  rep>orted 
restructuring  costs  were  general  in 
nature,  relating  to  company-wide 
downsizing  and  the  closure  of  DKFL, 
and  that  these  costs  were  incurred  in  a 
prior  POR.  FAG  Germany  also  claims 
that  they  were  captured  and  allocated 
properly  in  general  and  administrative 
(G&A)  expenses  by  the  "bridge" 
calculation.  FAG  Germany  states  that 
none  of  the  plants  that  it  closed 
produced  specific  bearing  classes  and 
that  no  single  class  or  kind  of 
merchandise  bore  a  disproportionate 
share  of  the  expense.  FAG  Germany 
claims  that  dismissed  workers  were  not 
necessarily  associated  with  the 
particular  areas  being  downsized 
because,  in  addition  to  laying  off 
workers,  FAG  Germany  shifted  workers 


and  administrators  extensively  within 
the  organization.  FAG  Germany 
contends  that  attempting  to  calculate 
such  costs  on  a  class-or-kind  basis 
would  be  impossible  and  contrary  to 
FAG  Germany's  actual  experience. 

Department's  Position:  We  agree  with 
FAG  Germany  that  it  recognized  the 
majority  of  restructuring  costs  related  to 
the  closure  of  DKFL,  a  subsidiary,  in 
1992.  At  verification  we  examined  the 
restructuring  costs  indicated  in  the 
footnotes  of  the  1993  audited  financial 
statements.  We  traced  the  amounts 
stated  in  the  footnotes  to  FAG's 
"bridge"  adjustments  and  G&A 
expenses.  We  noted  that  the  downsizing 
and  closure  costs  of  DKFL  were  general 
in  nature  and  the  related  e^qmnses  FAG 
incurred  cannot  be  applied  to  specific 
classes  or  kinds  of  merchandise 
produced  at  each  facility.  Therefore,  we 
have  included  FAG  Germany's 
restructuring  costs  and  severance  pay  in 
G&A  expenses  for  the  final  results. 

Comment  5:  Torrington  states  that 
SKF  Germany's  responses  contain 
conflicting  statements  as  to  whether  it 
purchased  finished  products  from 
outside  suppliers.  Torrington  asserts 
SKF  Germany  should  clarify  the  record 
on  this  matter. 

SKF  Germany  maintains  that,  for  five 
successive  administrative  reviews,  SKF 
Germany  has  reported,  as  sales  of  its 
own  proiduct,  certain  finished  bearings 
manufactured  by  unrelated 
subcontractors.  SKF  states  that  the 
Department  has  repeatedly  verified  that 
SICT"  Germany's  cost-reporting  and  cost- 
accounting  methodologies  are  correct 
SKF  Germany  acknowledges  that  it 
purchased  finished  bearings  from 
unrelated  subcontractors  but  states  that 
it  has  reported  sales  of  such 
subcontracted  bearings  in  the  HM  and 
United  States.  SKF  Germany  states  that 
it  has  also  reported  the  acquisition  costs 
otsuch  bearings  in  its  cost  response. 
SKF  Germany  claims  that  its  unrelated 
subcontractors  do  not  know  the 
destination  of  the  subcontracted 
products  at  the  time  of  their  acquisition 
and,  since  these  products  are 
manufactured  for  SKF  Germany.  SKF 
Germany  has  treated  them  consistently 
as  its  own  production. 

Department's  Position:  As  SKF 
Germany  has  stated  on  the  record,  it 
reports,  as  sales  of  its  own  product, 
certain  finished  bearings  manufactured 
by  unrelated  suppliers.  In  addition,  SKF 
Germany  reported  the  acquisition  costs 
of  these  bearings  in  its  cost  response. 
Because  the  unrelated  suppliers  do  not 
know  the  destination  of  these  finished 
bearings  and  because  SKF  Germany  has 
consistently  controlled  the  production 
and  sale  of  these  bearings,  we  have 
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treated  them  as  SKF  bearings  in  our 
analysis. 

Comment  6.Torrington  contends  that 
it  is  unclear  whether  FAG  Germany 
included  costs  associated  with  DKFL- 
produced  "FAG  Germany-brand" 
bearings  in  its  cost  response.  Torrington 
states  that,  although  FAG  Germany  said 
that  it  included  such  costs  in  its 
submission,  FAG  Germany's  cost 
response  contains  very  little  discussion 
of  DKFL  and  focuses  on  FAG  Germany- 
KGS.  Torrington  argues  that  the 
Department  should  resolve  this  question 
prior  to  issuing  the  final  results  and 
that,  if  weighted-average  DKFL  costs  are 
not  included,  the  Department  should 
not  accept  FAG  Germany's  cost 
response  for  the  models  in  question. 

FAG  Germany  argues  that,  because  no 
identical  DKFL-made  and  FAG 
Germany-made  bearing  types  were  sold 
in  the  United  States  during  the  FOR, 
weight-averaging  the  costs  is  not 
necessary.  FAG  Germany  states  that  it 
included  all  appropriate  DKFL 
production  costs  in  its  response  for 
DKFL-made  bearings  sold  in  the  United 
States  during  the  FOR.  FAG  Germany 
claims  that  the  reason  it  placed  little 
emphasis  on  DKFL  in  its  narrative  cost 
response  is  due  to  the  fact  that  FAG 
Germany  withdrew  from  the  DKFL 
business  three  months  into  the  FOR,  so 
DKFL's  production  had  little  overall 
impact  on  the  response. 

Department's  Position:  We  agree  with 
FAG  Germany.  We  examined  FAG 
Germany's  cost  response  and  found  that 
it  had  reported  the  costs  for  DKFL 
bearings  properly.  Therefore,  we  have 
accepted  FAG  Germany's  reported  costs 
for  such  bearings  for  the  Rnal  results. 

Comment  7:  Torrington  notes  that,  at 
verification,  the  Deptartment  found  that 
FAG  Germany  did  not  include  a  loss  it 
incurred  on  the  sale  of  a  Korean 
subsidiary  in  its  G&A  expense 
calculation.  Torrington  argues  that  the 
Department  should  assign  the  amount  of 
the  loss  to  the  type  of  merchandise  the 
Korean  facility  produced.  Torrington 
argues  further  that,  if  the  Department 
rejects  its  arguments  about  restructuring 
costs,  then  the  Department  should 
allocate  the  amount  of  the  loss  on  the 
sale  of  the  Korean  subsidiary  to  all 
bearings  under  review. 

FAG  Germany  argues  that  the 
Department  should  not  include  the  loss 
it  incurred  on  the  sale  of  its  Korean 
affiliate  because  this  entity  produced 
bearings  in  Korea,  not  Germany,  and 
thus  the  merchandise  produced  was  not 
within  the  scop>e  of  the  order.  FAG 
Germany  argues  that  this  loss  should  be 
treated  as  an  investment  loss  and  not 
included  in  the  pool  of  G&A  expenses. 


Department's  Position:  We  disagree 
with  Torrington  that  we  should  allocate 
the  loss  on  the  sale  of  the  Korean 
subsidiary  to  FAG  Germany's  sales  on  a 
class-or-kind  basis.  This  cost  relates  to 
the  overall  operation  of  the  company. 
Therefore,  it  is  most  appropriately 
characterized  as  a  G&A  expense  and,  for 
the  preliminary  results,  we  recalculated 
FAG  Germany's  G&A  expense  to  include 
this  expense.  For  these  final  results,  we 
have  also  allocated  the  amount  of  the 
loss  on  the  sale  of  the  Korean  subsidiary 
on  the  basis  of  all  costs  incurred  by  the 
company  during  the  FOR,  including 
non-subject  merchandise. 

Comment  8:  Torrington  observes  that 
FAG  Germany  reported  different  CVs  for 
further-manufactured  products 
depending  on  whether  they  were  sold  to 
OEM  or  to  distributor  customers,  and 
argues  that  the  printout  of  CV  of  further- 
manufactured  products  shows  that  FAG 
Germany  did  not  report  distributor 
values  for  certain  parts.  Torrington 
concedes  that  it  may  be  possible  that 
there  were  no  distributor  sales  for  these 
parts,  but  argues  that  the  Department 
should  insure  that  it  calculates  margins 
properly  if  there  were  such  sales. 
Torrington  suggests  computer- 
programming  language  to  conduct  this 
test. 

Department's  Position:  We  agree  with 
Torrington  that,  in  the  event  that  FAG 
Germany  did  not  report  the  CV  for  all 
further-manufactured  products  to 
distributors,  we  must  apply  BLA  to  such 
sales.  Torrington's  suggestion  is 
reasonable  and  appropriate  in  this  case, 
as  the  value  we  would  use  would  be 
calculated  for  the  same  component  for 
the  same  manufacturer,  albeit  for  a 
different  LOT.  Therefore,  we  made  the 
programming  change  suggested  by 
Torrington  for  the  final  results  as  a 
safeguard.  However,  we  note  that 
information  on  the  record  does  not 
indicate  that  FAG  Germany  actually 
failed  to  report  the  CV  for  components 
further  manufactured  into  products  sold 
to  distributors. 

Comment  9:  Torrington  argues  that 
the  Department  should  adjust  the 
reported  G&A  data  to  include  certain 
miscellaneous,  non-operating  expenses 
which  (i)  the  Department  adjusted  for  in 
the  previous  review,  (ii)  the  Department 
did  not  verify  in  the  current  review,  and 
(iii)  it  appears  are  not  included  in  . 
Koyo's  response  in  this  review. 
Torrington  suggests  that  the  adjustment 
be  made  based  on  Koyo's  1993-94 
financial  statements,  which  indicate 
that  nonoperating  expenses  amounted  to 
about  two  percent  of  the  cost  of  goods 
sold. 

Koyo  argues  that  the  Department's 
reclassification  of  these  expenses  was 


erroneous  in  the  previous  review 
because  these  expenses  were  clearly 
unrelated  to  its  produciion  activities, . 
and  Koyo  has  appealed  the 
Deportment's  treatment  of  these 
expenses  to  the  CIT.  According  to  Koyo, 
even  if  the  Department  were  to  accept 
Torrington's  argument,  the  total  amount 
of  the  adjustment  for  the  prior  review 
was  de  minimis,  as  identified  in  the 
Department's  cost  verification  report. 
Assuming  that  the  specific  expenses  the 
Department  identified  in  the  previous 
review  remained  a  consistent  percentage 
of  total  non-operating  expenses,  Koyo 
states  that,  since  the  total  non-operating 
expenses  as  a  percentage  of  cost  of  sales 
declined  in  this  review,  these  expenses 
would  be  even  lower. 

Department's  Position:  We  disagree 
with  Torrington.  In  the  previous  review, 
as  a  result  of  a  cost  verification,  we 
adjusted  for  certain  non-operating 
expenses,  i.e.,  bonus  payments  to 
directors  and  auditors,  exchange  losses, 
and  miscellaneous  non-operating 
expenses,  that  were  not  included  in 
Koyo's  reported  costs  of  production. 
Although  we  did  not  verify  costs  in  this 
review,  there  is  no  evidence  on  the 
record  for  this  review  that  indicates  that 
an  adjustment  is  needed. 

Comment  10:  Torrington  argues  that 
Koyo  did  not  provide  sufficient 
information  for  the  Department  to 
determine  where  it  has  reported 
depreciation  on  idle  essets.  Torrington 
recommends  that  the  Department  apply 
as  BIA  the  highest  amount  of 
depreciation  on  idle  assets  reported  by 
any  other  respondent. 

Koyo  asserts  that  it  responded  directly 
to  the  Department's  supplemental 
questionnaire  regarding  changes  in  the 
manner  in  which  it  calculated  its 
depreciation  of  idled  assets.  Koyo 
claims  that  Torrington  has  provided  no 
evidence  that  Koyo  had  additional 
depreciation  on  idle  assets  which  it  did 
not  report  and,  therefore,  there  is  no 
reason  for  the  Department  to  apply  BIA 
in  this  situation. 

Department's  Position:  We  ^ree  with 
Koyo.  Koyo  responded  to  our 
supplemental  questions  on  this  issue, 
adequately  explaining  that  it  reported 
an  amount  for  depreciation  on  idled 
assets.  There  is  no  evidence  that  Koyo's 
reporting  of  depreciation  on  idle  assets 
was  deficient. 

Comment  11:  Torrington  argues  that 
NSK  has  excluded  depreciation  on  some 
classes  of  assets  since  its  non- 
consolidated  financial  statements 
indicate  that  depreciation  of  plant  and 
equipment  declined  during  the  FOR 
while  non-current  assets  increased. 
Thus,  Torrington  argues,  the 
Department  ^ould  apply  as  BIA  the 
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highest  amount  of  depreciation  on  idle 
assets  reported  by  any  other  respondent. 

NSK  responds  that  Torrington  failed 
to  note  that,  in  its  financial  statements, 
NSK  uses  a  declining-balance  method  of 
depreciation  which  results  in  larger 
depreciation  expenses  in  early  years. 
NSK  contends  that  there  is  no  need  for 
adjustment  for  idle  asset  depreciation, 
since  the  full  expense  is  already 
included  in  NSK's  reported  costs. 

Department's  Position:  We  agree  with 
NSK.  We  found  no  indication  ^m 
information  on  the  record  that  NSK 
excluded  depreciation  front  its  reported 
totals. 

Comment  12:  Torrington  states  that 
the  Department  used  the  ten-percent 
statutory  minimum  selling,  general  and 
administrative  expense  (SG&A) 
calculation  for  NMB/Pelmec  without 
first  determining  whether  NMB/ 
Pelmec's  actual  SG&A  exceeded  the 
statutory  minimum.  Torrington  asserts 
that  the  Department  must  confinn  that 
the  use  of  the  statutory  minimum  is 
appropriate. 

Department's  Position:  We  have 
reviewed  our  calculations.  In  our 
preliminary  results,  we  neglected  to  test 
actual  SG&A  for  NMB/Pehnec  to 
determine  whether  NMB/Pelmec's 
actual  SG&A  exceeded  the  statutory 
minimum.  We  have  corrected  this  error 
for  these  final  results. 

5.  DisGounts,  Rebates,  and  Price 
Adjastments 

As  a  general  matter,  the  Department 
only  accepts  claims  for  discounts, 
rebates,  and  other  price  adjustments  as 
direct  adjustments  to  price  if  actual 
amounts  are  reported  for  each 
transaction.  Discounts,  rebates,  or  other 
price  adjustments  based  on  allocations 
are  not  allowable  as  adjustments  to 
price  unless,  as  described  below,  they 
are  based  on  a  fixed  and  constant 
percentage  of  sales  price.  Allocated 
price  adjustments  have  the  effisct  of 
distorting  individual  prices  by  diluting 
the  discounts  or  rebates  received  on 
some  sales,  inflating  them  on  other 
sales,  and  attributing  them  to  still  other 
sales  that  did  not  actually  receive  any  at 
all.  Thus,  they  have  the  effect  of 
partially  averaging  prices.  Just  as  we  do 
not  normally  allow  respondents  to 
report  average  prices,  we  do  not  allow 
respondents  to  average  direct  additions 
to  or  subtractions  from  price.  Although 
we  usually  average  FMVs  on  a  monthly 
basis,  we  require  individual  prices  to  be 
reported  for  each  sale. 

Therefore,  we  have  made  direct 
adjustments  for  reported  HM  discounts, 
rebates,  and  price  adjustments  if  (a)  they 
were  reported  on  a  transaction-specific 
basis,  or  (b)  they  were  granted  as  a  fixed 


and  constant  percentage  of  sales  price 
on  all  transactions  for  which  they  are 
reported,  as  in  the  case  with  a  fixed- 
percentage  rebate  program  or  an  early- 
payment  discount  granted  on  the  total 
price  of  a  pool  of  sales.  In  other  words, 
we  did  not  accept  as  direct  deductions 
discounts  or  rebates  unless  the  actual 
amotmt  for  each  individual  sale  was 
calculated.  This  is  consistent  with  the 
policy  we  established  and  followed  in 
AFBs  II  (at  28400),  AFBs  III  [at  39759), 
and  AFBs  IV  (at  10929). 
.   In  accordance  .with  the  CAFC's 
decision  in  Torrington  V(at  1047^1), 
we  have  not  treated  improperly 
allocated  HM  price  adjustments  as  ISEs, 
but  have  instead  disallowed  negative 
(downward)  adjustments  in  their 
entirety.  We  have  included  positive 
(upward)  HM  price  adjustments  [e.g., 
positive  billing  adjustments  that 
increase  the  final  sales  price)  in  our 
analysis.  The  treatment  of  positive 
billing  adjustments  as  direct 
adjustments  is  appropriate  because 
disallowing  such  adjustments  would 
provide  an  incentive  to  report  positive 
billing  adjustments  on  an  allocated  (e.g., 
customer-specific)  basis  in  order  to 
minimize  their  effect  on  the  margin 
calculations.  That  is,  if  we  were  to 
disregard  positive  billing  adjustments, 
which  would  be  upward  adjustments  to 
FMV,  respondents  would  have  no 
incentive  to  report  these  adjustments  on 
a  transaction-specific  basis,  as 
requested.  See  AFBs  IV  at  10933. 

With  respect  to  the  CTTs  decision  in 
Torrington  V  (at  640)  that  we  must 
disallow  HM  price  adjustments  that 
respondents  allocated  in  a  manner  that 
does  not  allow  us  to  separate  expenses 
incurred  on  sales  of  scope  products 
from  those  incurred  on  non-scope 
products,  we  note  that  our  methodology 
incorporates  this  decision  because  we 
have  denied  all  allocated  price 
adjustments  except  those  granted  as  a 
fixed  and  constant  percentage  of  sales 
price  on  all  transactions  for  which  they 
are  reported.  If  a  respondent  grants  and 
reports  a  price  adjustment  as  a  fixed 
percentage  across  only  those  sales  to 
which  it  pertains,  the  fact  that  this  pool 
of  sales  may  include  non-scope 
merchandise  does  not  distort  the 
amount  of  the  adjustment  respondent 
granted  and  reported  on  sales  of  subject 
merchandise,  since  the  same  percentage 
applies  to  both  subject  and  non-subject 
merchandise. 

For  USP  adjustments,  we  deducted 
the  per-unit  amounts  reported  for  U.S. 
discounts,  rebates,  or  price  adjustments 
if  respondents  granted  and  reported 
these  adjustments  on  a  transaction- 
specific  basis  or  as  a  fixed  and  constant 
percentage  of  sales  price.  If  these 


expenses  were  not  reported  on  a 
transaction-specific  basis,  we  used  BIA 
for  the  adjustment  and  treated  the 
adjustment  as  a  direct  deduction  fivm 
USP.  See  AFBs  IV  at  109^9. 

Post-Sale  Price  Adfustinents  (PSPAs) 

Comment  }.- Torrington  argues  that 
the  Department  should  not  accept 
customer-specific  billing  adjustments 
reported  by  SKF  Germany,  SKF  France, 
SKF  Italy,  and  SKF  Sweden  because  the 
reporting  methodology  does  not  tie  the 
adjustments  to  individual  transactions 
and  does  not  separate  billing 
adjustments  granted  on  in-scope 
merchandise  from  those  granted  on  out- 
of-scope  merchandise.  Torrington  cites 
Torrington  lU  (at  640)  for  the 
proposition  that  the  Department  must 
develop  a  methodology  that  removes 
HM  PSPAs  and  rebates  paid  on  sales  of 
out-of-scope  merchandise  from  any 
adjustments  made  to  FMV  or,  if  no 
viable  method  can  be  developed,  the 
Department  must  deny  such 
adjustments  to  FMV.  Torrington 
recommends  that,  since  these  SKF 
companies  could  not  provide  evidence 
to  support  limiting  their  allocation  of 
these  billing  adjustments  with  respect  to 
in-8cope  merchandise  only,  the 
Department  should  disallow  any 
downward  adjustments  to  FMV  for  the 
claimed  adjustments.  Torrington  further 
requests  that  the  Department  retain  all 
upward  adjustments  so  that  these 
respondents  do  not  benefit  fixjm  a 
failure  to  report  information  (citing 
AFBs  IV  at  10907,  10933). 

The  SKF  companies  argue  that  there 
is  no  basis  for  the  treatment  of  these 
billing  adjustments  in  the  manner 
Torrington  suggests.  These  respondents 
contend  that,  since  these  billing 
adjustments  were  associated  with 
multiple  invoices  and  multiple  invoice- 
lines,  it  was  necessary  to  report  these 
adjustments  on  a  customer-specific 
basis  rather  than  on  a  transaction- 
specific  basis.  The  respondents  assert 
that  the  manner  in  which  these 
adjustments  were  reported  was  not  the 
result  of  an  unwillingness  to  report 
more  narrowly,  but  was  the  only 
manner  feasible.  The  companies 
contend  that  the  fact  that  they  are 
unable  to  prove  the  negative  (that  these 
allocations  were  not  affected  by  price 
adjustments  made  on  out-of-scope 
merchandise)  is  not  a  sufficient  reason 
to  treat  these  adjustments  in  the  manner 
suggested  by  Torrington.  Further,  the 
respondents  contend  that  the  CTT's 
rationale  for  denying  any  allocated 
adjustment  that  is  not  limited  to  in- 
scope  merchandise  is  unreasonable,  and 
note  that  this  argument  is  now  on 
appeal. 
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The  SIG^  companies  also  argue  that 
Tonington's  proposal  that  only  upward 
adjustments  to  FMV  be  retained  serves 
no  useful  purpose  since  the  treatment  of 
such  adjustments  as  indirecl  expenses, 
or  even  their  complete  denial,  serves  as 
an  adequate  incentive  for  respondents  to 
report  such  adjustments  in  the  most 
accurate  manner  possible.  Moreover, 
Torrington's  proposal  contravenes  the 
CIT's  remand  order  in  that  no 
adjustments  should  be  made  on 
merchandise  that  cannot  be  limited  to 
in-scope  merchandise. 

Finally,  the  respondents  contend  that 
Torrington's  cite  to  AFBs  IV  is  incorrect 
with  respect  to  the  treatment  of  positive 
and  negative  billing  adjustments.  They 
state  that,  in  that  review,  the 
Department  did  not  disallow  negative 
billing  adjustments  but  instead  treated 
them  as  ISEs. 

Department's  Position:  We  agree  with 
Torrington.  The  SKF  companies  did  not 
tie  the  billing  adjustments  in  question  to 
specific  transactions,  but  instead 
calculated  and  reported  them  using 
customer-specific  allocations.  The 
contention  that  these  adjustments  could 
not  be  reported  on  a  transaction-specific 
basis  because  they  were  granted  on 
multiple  invoices  or  multiple  invoice 
lines  is  beside  the  point;  the  fact  that  a 
single  billing  adjustment  is  granted  with 
respect  to  multiple  transactions  does  not 
preclude  our  treatment  of  the  item  as  a 
direct  adjustment  to  FMV.  However,  in 
order  for  us  to  do  so,  each  individual 
billing  adjustment  must  be  reported 
only  with  respect  to  the  specific 
transaction(s)  involved  in  the  invoice 
(or  group  of  invoices)  on  which  the 
billhig  adjustment  is  granted.  Further, 
the  per-unit  amount  reported  must  be 
the  amount  specifically  credited  to  the 
transaction  in  the  company's  records  or, 
if  there  is  no  such  transaction-specific 
recording,  the  adjustment  must  be 
granted  and  reported  as  a  fixed  and 
constant  percentage  of  the  sales  price  on 
all  transactions  to  which  the  adjustment 
applies. 

The  reporting  methodology  used  by 
respondents  does  not  tie  each  billing 
adjustment  to  the  specific  transaction(s) 
on  which  each  adjustment  was  granted. 
Instead,  all  FOR  billing  adjustments 
were  cumulated  by  customer  and 
allocated  across  all  FOR  sales  to  the 
customer,  regardless  of  whether  the 
customer  actually  received  a  billing 
adjustment  on  a  particular  sale. 
Therefore,  in  accordance  with  the 
guidelines  regarding  the  acceptance  of 
such  adjustments,  as  stated  above,  we 
have  disallowed  the  allocated  negative 
HM  billing  adjustments  and  have 
included  positive  billing  adjustments  in 
our  analysis. 


Because  we  have  disallowed  these 
negative  billing  adjustments  due  to  the 
allocation  methodology  used  by  these 
companies,  and  these  adjustments  were 
not  granted  as  a  fixed  percentage  across 
sales,  we  do  not  reach  Torrington's 
aiigument  that  we  should  di8rega^d  these 
adjustments  because  they  do  not  remove 
the  efiiect  of  adjustments  paid  on  out-of- 
scope  merchandise.  However,  as  noted 
above,  our  methodology  is  consistent 
with,  and  incorporates,  the  QT's 
decision  regarding  the  in-scope/out-of- 
scope  distinction  in  Torrington  ID  at 
640. 

Comment  2:  Torrington  argues  that 
the  Department's  allowance  of  Koyo's 
HM  billing  adjustments  (BILLADJHl, 
BILLADpi2)  as  ISEs  in  the  preliminary 
results  was  incorrect.  Torrington  states 
that  Koyo  granted  these  adjustments  on 
a  transaction-  or  product-specific  basis 
but  allocated  both  adjustments  on  a 
customer-specific  basis.  Torrington 
notes  that  Koyo  assigns  debit  and  credit 
memos  to  the  FOR  without  any  ties  to 
specific  invoice  numbers  establishing 
that  the  debits  or  credits  related  to    . 
period  sales  or  to  non-scope  products. 
Torrington  recommends  that  the 
Department  deny  negative  HM  billing 
and  include  positive  billing  adjustments 
in  the  antidiunping  analysis.  Torrington 
further  suggests  that,  since  positive 
billing  adjustments  were  not  reported 
■on  a  transaction-specific  basis,  the 
Department  should  not  use  the  repotted 
positive  billing  amounts  but  should 
apply,  as  partial  BIA,  Koyo's  highest 
reported  positive  billing  adjiistment  to 
all  sales  involving  positive  adjustments. 

Koyo  acknowledges  that  it  reported  ' 
both  types  of  billing  adjustments  using 
customer-specific  allocations.  Koyo 
maintains,  however,  that  the 
Department  should  accept  these  ^ 

adjustments  for  the  final  results  as.  at  a 
minimum,  ISEs.  Koyo  notes  that, 
contrary  to  Torrington's  statements,  the 
Department  in  fact  treated  only 
BILLADJHl  as  an  ISE  in  the  preliminary 
results,  while  denying  BILLAD)H2 
altogether. 

With  respect  to  the  billing 
adjustments  reported  in  the  field 
BILLADpil,  Koyo  contends  that, 
although  it  reported  these  adjustments 
on  a  customer-specific  basis,  the 
granting  and  reporting  of  such  billing 
adjustments  were  limited  to  scope 
merchandise  (AFBs).  Koyo  requests  that 
the  Department  therefore  treat  this 
adjustment  as  an  ISE. 

With  respect  to  billing  adjustments 
reported  in  the  BILLADJH2  field,  Koyb 
argues  that  the  Department's  rejection  of 
this  adjustment  was  improper  because 
Koyo  reported  the  PSPAs  that  comprise 
this  adjustment  as  accurately  as  possible 


according  to  the  records  it  maintained 
in  the  normal  course  of  business.  Koyo 
states  that  it  granted  its  second  billing 
adjustment  (BILLADJH2)  on  a  model- 
specific  basis,  but  it  did  not  maintain 
the  adjustment  in  that  format  in  its 
computer  records.  Koyo  therefore 
reported  this  adjustment  by  calculating 
customer-specific  allocation  ratios  and 
applying  such  ratios  across  all  FOR 
sales  to  the  customer.  (Koyo  calculated 
the  customer-specific  ratios  by  summing 
all  FOR  billing  adjustments  per 
customer,  multiplying  the  customer- 
specific  adjustment  totals  by  the  ratio  of 
its  FOR  AFB  sales  to  that  customer  to 
the  total  FOR  sales  to  that  customer, 
then  divided  the  resulting  amount  by 
the  FOR  AFB  sales  to  eaon  customer, 
thus  deriving  a  factor). 

Department's  Position:  We  agree  with 
Torrington,  in  part.  In  accordance  with 
our  guidelines  regarding  PSFAs,  as 
stated  above,  we  have  denied  Koyo's 
negative  HM  billing  adjustments 
reported  under  the  BElADJHl  and 
BILLADJH2  fields,  and  have  retained 
positive  billing  adjustments  for  both 
fields,  because  Koyo  reported  these 
adjustments  using  customer-specific 
allocations.  Although  we  verified  that 
Koyo's  billing  adjustments  were 
allocated  on  a  customer-specific  basis, 
they  were  not  reported  on  a  transaction- 
specific  basis.  As  previously  stated  in 
this  section,  we  do  not  accept 
allocations  that  do  not  result  in  the 
reporting  of  the  actual  amount  of  price 
adjustments  incurred  on  each 
transaction.  We  do  not  agree  with 
Torrington's  proposal  that  we  apply  the 
highest  reported  HM  billing  adjustment 
for  each  field  to  all  reported  HM 
transactions  because  this  would  be 
unnecessarily  punitive.  We  are  satisfied 
that  our  guidelines  in  this  area  provide 
sufficient  incentive  to  report 
transaction-specific  adjustments  in  the 
manner  in  Avhich  they  are  granted. 

Diacoonts 

Comment  3:  "Torrington  argues  that 
the  Department  should  disallow  SKF 
Germany's  reported  HM  "cash 
discoimts"  (early  payment  discounts) 
because  SKF  Germany  claimed  amounts 
on  the  basis  of  broad  allocations  that 
included  sales  of  non-subject 
merchandise  and  SKF  Germany  did  not 
establish  that  all  sales  earned  the  cash 
discount  or  did  so  on  a  proportional 
basis. 

SKF  Germany  argues  that  its  reported 
cash  discounts  are  typically  taken  by 
SKF  Germany's  customers  by  submitting 
a  single  discounted  payment  covering 
multiple  invoices.  SKF  Germany  claims 
■  that,  because  it  grants  the  cash  discount 
c^nst  a  bundle  of  invoices,  it  is 
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impossible  to  report  these  discouats 
more  narrowly  than  by  customer 
number.  ^G^  Germany  recognizes  the 
or  has  determined  that  SKF  Germany's 
allocation  approach  is  unacceptable,  but 
argues  that  the  Court  has  imposed  an 
excessively  stringent  test  of  requiring 
SKF  Gennany  to  prove  that  no 
adjustments  on  non-subject 
merchandise  appear  in  any  of  these 
customer-number-specific  allocations. 

Department's  Position:  We  agree  with 
Torrington.  According  to  our  guidelines 
as  stated  above,  we  have  disallowed 
SKF  Germany's  cash  discounts  because 
SKF  Germany  did  not  report  these      -  .. 
discounts  on  a  transaction-specific  basis 
or  as  a  fixed  and  constant  percentage  of 
sales  price  for  each  transaction  on 
which  the  company  incurred  this 
expense.  See  Torrington  I,  AFBs  IV  (at 
10932),  and  Comment  1,  above. 

Comment  4:  Torrington  argues  that 
the  Department  should  disallow  a 
discount  paid  by  SKF  Italy  to  one 
customer  for  1994  transactions  because 
the  supporting  documentation 
submitted  by  SKF  Italy  was  limited  to 
1993  sales  to  this  customer. 

SKF  Italy  argues  that,  as  proof  of  the 
availability  and  amoimt  of  the  cash 
discount  for  the  entire  FOR,  it  submitted 
a  copy  of  a  letter  confirming  the 
discount  to  this  customer  for  1993  sales. 
SKF  Italy  states  that  this  is  the  same 
type  of  information  the  Department 
verified  and  upon  which  it  allowed  a 
cash  discount  for  all  sales  in  the 
relevant  FOR  in  prior  reviews  (citing 
AFBs  IV  at  10963).  SKF  Italy  offers  to 
provide,  upon  request  by  the 
Department,  copies  of  the  cash  discount 
documentation  for  sales  made  to  this 
customer  in  1994. 

Department's  Position:  We  disagree 
with  Torrington.  While  SKF  Italy 
provided  supporting  documentation 
only  with  respect  to  di^coimts  given  to 
the  customer  for  1993  sales,  we  are 
satisfied  that  the  documentation  is 
representative  of  discounts  paid  for  the 
entire  FOR.  Had  we  suspected  a 
possible  error  or  misrepresentation  with 
regard  to  this  matter  in  SKF  Italy's 
response,  we  would  have  asked  SKF 
Italy  to  provide  additional 
documentation. 

Comment  5:  SKF  Germany  claims  the 
Department  inconsistently  treated  its 
"Other  Discounts"  field  as  an  ISE  in 
deriving  HMP  for  price-to-price 
comparisons,  while  treating  it  as  a  direct 
adjustment  in  desiving  the  adjusted 
HMP  used  in  the  COP  test.  SKF 
Gennany  states  that,  in  fact,  "Other 
Discounts"  are  indirect  and  the 
Department  should  treat  them  as  such  in 
the  cost  test. 


Torrington  argues  that  these  cash 
discounts  are  direct  in  nature  since  they 
are  earned  on  an  invoice-by-invoice 
basis  and  go  directly  to  actual  price. 
Torrington  recommends  that  they  be 
treated  as  such  for  COP  purposes. 
Torrington  asserts  that  the  fact  that  SKF 
Germany  foiled  to  report  these  discounts 
on  a  sale-by-sale  basis  should  not  alter 
their  treatment  as  direct  expenses  in 
deriving  the  adjusted  price  for  the  cost 
test.  Hence,  Torrington  claims  that  the 
Department  should  treat  these  as  direct 
for  COP  purposes  but  should  treat  them 
as  indirect  for  the  FMV  calculation  due 
to  SKF  Germany's  deficiency  in    ^^ 
reporting. 

Department's  Position:  We  disagree 
with  SKF  Germany.  SKF  Germany 
reported  this  field  using  customer- 
specific  allocations.  Accordingly,  we  are 
disallowing  these  HM  discounts  for  the 
purpose  of  deriving  the  FMV  in  price- 
to-price  comparisons.  However,  we  are 
treating  them  as  direct  adjustments  to 
the  adjusted  HMP  used  in  the  cost 
comparison  because  to  do  otherwise  [i.e. 
to  make  no  adjustment  to  HMP  for  these 
discounts)  would  provide  respondents 
with  an  adjustment  that  is  preferable  to 
the  adjustment  that  would  be  made  if 
this  expense  was  reported  as  incurred 
(on  a  transaction-specific  basis). 

Comment  6:  FAG  Germany  argues  that 
the  Department  should  not  treat  HM 
third-party  payments  and  early-payment 
discounts  as  an  ISE.  FAG  Germany 
argues  that  it  reported  these  expenses  on 
a  transaction-specific  basis  and  they  are 
tied  directly  to  the  sales  for  which  they 
are  reported.  FAG  Germany  contends 
that  the  Department  should  treat  these 
expenses  as  direct  adjustments  to  FMV. 

Torrington  argues  tnat  the  Department 
should  require  FAG  Gennany  to  submit 
additional  data  to  substantiate  its  claims 
that  it  reported  these  expenses  on  a 
transaction-specific  basis.  Torrington 
argues  that,  if  FAG  Germany  cannot  tie 
these  expenses  to  specific  transactions, 
the  IDepartment  should  treat  these 
expenses  as  indirect  for  the  final  results. 

Department's  Position:  We  agree  with 
FAG  Germany  with  regard  to  early- 
payment  discounts,  but  we  disagree 
with  FAG  Germany  with  regard  to  third- 
party  payments.  With  regard  to  early- 
payment  discounts,  information  that 
FAG  Germany  submitted  in  its 
supplemental  questionnaire  response 
indicates  that  the  company  grants, 
tracks,  and  reports  such  discounts  on  a 
transaction-specific  basis.  Because  FAG 
Germany  has  tied  early-payment 
discounts  to  individual  transactions,  we 
have  treated  these  discounts  as  a  direct 
expense. 

However,  the  evidence  submitted  by 
FAG  Germany  does  not  demonstrate 


that  the  company's  third-party 
payments  are  directly  related  to  the 
products  under  review.  Contrary  to  FAG 
Germany's  assertions  in  its  brief,  the 
company  failed  to  provide  information 
demonstrating  bow  it  ties  its  third-party 
payments  directly  to  the  sale  by  FAG 
Gennany  to  the  distributor,  which  is  the 
sale  we  use  for  comparison  purposes. 
Further,  the  information  on  the  record 
does  not  clearly  indicate  that  the 
amount  of  this  expense  varies  with  the 
quantity  of  merchandise  sold  from  FAG 
Germany  to  the  distributor. 

In  this  respect,  FAG  Germany's  third- 
party  payments  are  akin  to  a 
promotional  expense.  See  discussion  of 
NSK's  stock  transfer  commission,  item 
3.C,  supra.  As  with  NSK's  stock  transfer 
commission,  it  is  evident  from  the 
record  that  FAG  Germany's  third-party 
payment  expense  is  not  related  directly 
to  sales  by  FAG  Germany  to  its  . 
customers  and  is  properly  treated  as  an 
indirect  selling  expense  adjustment 
This  item  does  not  relate  to  any 
particular  sale  by  FAG  Germany  and 
does  not  vary  with  the  quantity  of 
merchandise  that  FAG  Germany  sells. 
See  Zenith  Electronics  v.  United  States, 
77  F.Sd  426,  431  (Fed.  Cir.  1996). 
Accordingly,  as  this  program  was 
equally  available  with  respect  to  both 
kinds  of  merchandise,  and  was  not 
associated  with  any  i}articular  sale,  we 
have  treated  FAG  Germany's  third-party 
payments  as  an  ISE  for  the  final  results. 

Comment  7:  Torrington  agrees  with 
the  Department's  decision  to  disallow 
NSK's  early-payment  discounts  to 
distributors  (OTHDISH)  because  NSK 
failed  to  demonstrate  that  it  calculated 
such  discounts  on  the  basis  of  sale  of  in- 
scope  merchandise  only. 

NSK  argues  that,  regardless  of  the  mix 
of  scope  and  non-scope  merchandise 
that  a  distributor  might  have  purchased 
in  any  one  month,  the  early-payment 
discount  for  that  month  applies  as  a 
fixed  percentage  equally  to  both  the 
scope  and  non-scope  sales.  Citing  AFBs 
IV  [at  10935),  NSK  asserts  that  proof  of 
stable  payment  patterns  for  all  early 
payment  discount  customers  isadequate 
to  prove  a  direct  expense.  NSK  argues, 
further,  that  the  Department  verified 
that  NSK  incurred  this  expense  with 
respect  to  sales  of  scope  merchandise  to 
specific  customers  ar.d  on  equal 
percentages  for  both  scope  and  non- 
scope  sales.  NSK  claims  that  the  process 
of  reporting  and  verification  are 
intended  to  determine  whether  the 
respondent's  methods  accurately 
represent  the  facts.  NSK  notes  that  the 
Department  verified  NSK's  HM  early- 
payment  discounts  for  this  review  and 
noted  in  the  verification  report  that  it 
found  no  discrepancies. 
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Department's  Position:  We  agree  with 
NSK.  In  accordance  with  our  guidelines, 
as  stated  above,  since  these  early 
payment  discounts  were  granted  as  a 
flxed  percentage  of  all  purchases  by  a 
given  customer,  we  have  allowed  these 
early  payment  discounts  as  a  direct 
adjustment  to  price. 

Comment  8:  Torrington  claims  that, 
because  NTN  used  an  aggregate  method 
of  reporting  some  billing  adjustments 
rather  than  reporting  HM  billing  ' 
adjustments  on  a  transaction-specific 
basis,  the  Department  should  reject  the 
billing  adjustments  or,  in  the  absence  of 
outright  rejection,  treat  the  adjustments 
as  indirect  expenses.  Torrington 
contends  that  respondents  must  tie  FMV 
adjustments  to  sales  of  subject 
merchandise,  rather  than  simply 
allocate  them  over  all  sales.  Torrington 
also  asserts  that  certain  discounts  NTN 
claimed  do  not  qualify  as  direct 
adjustments  to  price  because  they  are 
not  transaction-specific  or  constant 
across  all  sales.  Petitioner  asserts  that 
NTN  did  not  report  the  discounts  on  a 
transaction-specific  basis  and  it 
provided  no  evidence  that  it  granted 
discounts  as  a  fixed  percentage  of  aU 
HM  sales.  Torrington  recommends  that 
the  Department  reject  the  claimed 
discounts. 

NTN  contends  that  it  reported  the 
billing  adjustments  on  a  customer-  and 
product-specific  basis  and  that,  in  the 
vast  majority  of  cases,  the  reporting  was 
transaction  specific.  NTN  notes  that 
only  in  a  very  few  cases  are  adjustments 
only  customer-  and  product-specific. 

Department's  Position:  We  agree,  in 
part,  with  Torrington.  As  stated  above, 
we  allow  direct  adjustments  for 
discounts  and  price  adjustments  if  they 
are  reported  on  a  transaction-specific 
basis  (rather  than  allocated)  or  if  they 
were  granted  and  reported  as  a  fixed 
and  constant  percentage  on  all  sales  to 
a  customer.  NTN  reported  its  discounts 
on  product-  and  customer-specific 
bases,  not  on  a  transaction-specific 
basis,  and  did  not  grant  and  report  such 
discounts  as  a  fixed  and  constant 
percentage  of  sales.  Accordingly,  we 
have  disallowed  those  discounts 
because  NTN  did  not  report  them  on  a 
transaction-specific  basis. 

However,  we  disagree  with  Torrington 
that  we  should  reject  NTN's  billing 
adjustments.  During  verification,  we 
examined  NTN's  HM  sales,  and  found 
no  reason  to  believe  pr  suspect  that  NTN 
failed  to  report  its  HM  billing 
adjustments  accurately  and  completely,  ' 
In  addition,  we  found  that  the  great 
majority  of  adjustments  were 
transaction-specific;  the  number  of 
instances  of  non-transaction-specific 
reporting  is  so  slight  as  to  not  render  the 


billing  adjustments  distortive. 
Accordingly,  we  have  treated  NTN's 
reported  HM  billing  adjustments  as 
direct  adjustments  to  price  for  these 
final  results. 

Rebates 

Comment  9:  Torrington  contends  that 
the  Department  should  not  accept  SKF 
Sweden's  reported  HM  rebates 
(REBATElH)  because  SKF  Sweden  only 
describes  the  available  rebate  programs 
in  vague,  general  terms  and  does  not 
explain  how  the  rebates  are  reported  on 
a  transaction-specific  basis.  Further, 
Torrington  states,  SKF  Sweden  reported 
imputed  rebates  for  the  first  four  months 
of  1994  but  did  not  elaborate  on  the 
precise  methodology  it  employed  to 
impute  these  rebate  amounts. 
Torrington  also  states  that  SKF  Sweden 
does  not  have  a  rebate  schedule  and 
therefore  has  no  straightforward 
mathematical  calculation  to  determine 
rebates.  As  a  result  of  the  absence  of  a 
rebate  schedule,  Torrington  argues  the 
rebates  SKF  Sweden  gives  will  vary 
based  on  numerous  factors,  and  SKF 
Sweden's  customers  may  not  know  the 
rebate  terms  at  the  time  of  sale. 
Torrington  also  asserts  that  SKF  Sweden 
did  not  limit  its  reporting  of  rebates  to 
in-scope  merchandise.  Torrington  states  - 
that,  for  these  reasons,  the  De{>artment 
should  not  make  any  adjustment  to 
FMV  for  the  claimed  HM  rebates. 

SKF  Sweden  responds  that  it  granted 
and  reported  its  rebates  as  fixed- 
percentage  rebates  and  they  should 
therefore  qualify  as  direct  price 
adjustments.  SKF  Sweden  asserts  that 
this  reporting  is  consistent  with  the 
Department's  guidelines  for  reporting 
rebates  and  with  the  CTT's  decision  in 
Torrington  II  (at  390).  SKF  Sweden  also 
contends  that  it  described  the  rebates  in 
full  in  its  questionnaire  response,  and 
that  it  only  reported  rebates  for  those 
transactions  for  which  customers 
received  the  rebates.  SKF  Sweden 
contends  that  the  fixed-percentage 
rebate  is  not  distorted  by  PSPAs  paid  on 
sales  of  out-of-scope  merchandise,  if  the 
rebates  or  PSPAs  paid  to  each  customer 
are  the  same  for  each  sale  of  in-scope 
and  out-of-scope  merchandise  that 
occurred  during  the  POR,  citing  Federal 
Mogul  III.  With  respect  to  the  issue  of 
imputed  rebate  amounts  for  sales  made 
in  the  first  four  months  of  1994,  SKF 
Sweden  argues  that  it  reported  imputed 
rebate  amounts  for  those  customera  who 
qualified  for  the  rebate  in  1993.  SKF 
Sweden  states  that  the  Department 
previously  verified  SKF  Sweden's 
rebates  and  SKF  Sweden  has  not 
changed  its  methodology  for  reporting 
rebates  in  this  review.  Thus,  SKF 
Sweden  asserts,  the  price  methodology 


for  imputing  rebates  for  1994  is  in  the 
record,  and  the  Department  should 
reject  Torrington 's  assertion  that  SKF 
Sweden  did  not  elaborate  on  its  pricing 
methodology. 

Department's  Position:  We  agree  with 
SKF  Sweden.  As  noted  above,  we  make 
direct  adjustments  for  reported  rebates  if 
they  are  grafted  as  a  fixeNd  and  constant 
percentage  of  sales  on  all  transactions 
for  which  they  are  reported.  SKF 
Sweden  reported  its  rebates  as  a  fixed 
percentage  of  sales,  and  maintained  the 
fixed-rebate  percentage  granted  to  its 
customers  throughout  the  POR.  The  feet 
that  SKF  Sweden  did  not  provide  a 
rebate  schedule  in  its  response  does  not 
mandate  rejectlbn  of  the  reported 
rebates.  Absent  verification,  it  is  the 
Department's  practice  to  accept  the 
information  respondent  submits  as 
factual  unless  it  has  reason  to  believe 
otherwise.  There  is  nothing  on  the 
record  to  demonstrate  that  SKF 
Sweden's  customers  did  not  know  the 
HM  rebates  terms  at  the  time  of  sale. 

SKF  Sweden  granted  its  HM  rebates 
for  the  following:  (1)  certain  customers 
and  certain  product  codes;  (2)  certain 
customers  achieving  specified  sales 
levels;  and  (3)  certain  customers  for  all 
sales.  In  each  of  these  situations,  SKF 
Sweden  applied  a  fixed-percentage 
rebate  to  those  sales  of  in-scope 
merchandise  that  received  a  fixed- 
percentage  rebate.  Under  this 
methodology,  SKF  Sweden  has  not 
distorted  the  rebate  amounts  in  its 
response. 

With  respect  to  imputed  HM  rebates, 
SKF  Sweden  explained  that  it  did  not 
know  the  total  amount  of  rebates  its 
qualified  customers  received  when  it 
was  preparing  its  response  and, 
therefore,  SKF  Sweden  imputed  this 
amount  based  on  historical  experience. 
We  find  that  the  manner  in  which  it 
imputed  HM  rebates  for  qualified 
customers  was  reasonable,  and  we  have 
accepted  and  used  the  imputed  HM 
rebates  for  the  final  results  of  this 
review. 

Comment  10:  Torrington  argues  that 
the  Department  should  reject  SNR 
France's  HM  rebates.  Torrington  asserts 
that  rebates  are  not  an  allowable 
adjustment  unless  the  terms  of  the 
rebate  are  set  forth  at  the  time  of  the 
sale,  therefore,  the  rebate  schedules 
must  be  known  at  the  time  of  the  sale 
for  a  reported  rebate  to  be  allowable. 
Torrington  states  that  the  record 
evidence  suggests  that  SNR  France 
determines  its  rebate  schedules  after  a 
year  of  sales  has  occurred.  Torrington 
suggests  that,  under  this  program,  SNR 
France  could  chooce  to  pay  rebates  as  it 
anticipates  dumping  margins,  thereby 
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providiiig  ^unds  to  customers  rather 
than  paying  antidumping  duties. 

SNK  France  responds  that,  although  it 
does  not  have  a  rebate  policy  for  all 
customers,  the  company  grants  rebate 
payments,  as  the  Department  verifled,  to 
its  customers  periodically  throughout 
the  year.  SNR  France  emphasizes  that  it 
calculates  rebates  on  a,  customer-sped Gc 
basis  and  its  rebate  programs  are  granted 
and  paid  as  a  part  of  the  company's 
standard  business  practice.  Therefore, 
SNR  France  contends,  it  does  not  use 
the  rebate  programs  to  anticipate     ^ 
dumping  margins  as  speculated  by 
petitioner.  SNR  France  notes  that  the 
Department  has  verified  in  past  reviews 
that  SNR  France's  rebate  oiethodology  is 
part  of  SNR  France's  standard  business 
practice,  and  cites  AFBs  U  (at  28401-02) 
to  support  its  argument  that  the 
Depar^ent's  policy  is  to  accept  rebate 
programs  that  are  ^vnted  and  paid  as 
part  of  the  respondent's  standard 
business  practice. 

Department's  Position:  We  agree  with 
SNR  France.  Information  submitted  by 
SNR  Prance,  as. well  as  our  findings  at 
verification,  indicates  that  SNR  France 
granted  these  rebates  as  a  fixed  and 
constant  percentage  of  price  and 
reported  them  as  such.  Moreover,  SNR 
France's  submission  and  the 
documentation  that  it  provided  at 
verification  support  a  conclusion  that 
the  adjustments  it  claimed  were 
customary  and  in  the  ordinary  course  of 
trade  and,  thus,  were  known  to  SNR 
France's  customers  at  the  time  of  sale. 
Therefore,  we  have  allowed  SNR 
France's  HM  rebate  adjustments'for  our 
Rnai  results. 

Comment  1 1 :  Torrington  argues  that 
the  Department  should  disallow  SKF 
Germany's  reported  HM  rebate  2 
because  these  payments  were  lump-sum 
amounts  to  com{>ensate  customers  for 
inadequate  profits.  Torrington  claims 
that  SKF  Germany  claimed  amounts  on 
the  basis  of  broad  allocations  that 
included  sales  of  non-subject 
merchandise  but  it  did  not  demonstrate 
that  resales  of  subject  merchandise 
caused  the  rebates  to  be  earned. 

SKF  Germany  argues  that  its  rebate  2 
calculation  aggregates  rebate  payments 
made  to  certain  of  SKF  Germany's 
dealer/distributor  customers  to 
compensate  them  for  competitive 
conditions  in  the  German  market.  SKF 
Germany  states  that  these  rebates  are 
based  on  sales  by  SKF  Germany's 
customers  rather  than  to  SKF  Germany's 
customers  and  payment  can  only  be 
allocated  over  the  entire  sales  base  to 
the  dealer/distributor.  SKF  Germany 
recognizes  the  ClT's  decision  that  SKF 
Germany's  allocation  is  not  acceptable, 
but  argues  that  the  court  has  imposed  an 


excessively  stringent  test  in  requiring 
SKF  Germany  to  prove  that  no         ,^  .  .^ 
adjustments  on  non-  subject 
merchandise  appear  in  any  of  these 
customer-number  specific  allocations. 

Department's  Position:  We  disagree 
with  Torrington.  As  is  the  case  with 
NSK's  stock  transfer  commission  (see 
Item  3.C.  Comment  1)  and  FAG 
Germany's  third-pwrty  payments  {see 
Item  5,  Comment  6)  this  expense  is  not 
related  directly  to  sales  by  SKF 
Germany  to  its  customers,  and  is 
properly  treated  as  an  indirect  sellii^ 
expense  adjustment.  Tliis  item  is  a 
promotional  expense  that  doetrnot^ 
relate  to  any  particular  sale  by  SKF 
Germany  and  does  not  vary  with  the 
quantity  of  nierchandise  that  SKF 
Germany  sells.  See  Zenith  Electronics  v. 
United  States,  77  F.3d  426. 431  (Fed. 
Qr.  1996). 

Comment  12:  Torrington  contends 
that  the  Department  should  not  accept 
certain  of  SKF  Italy's  rebate  claims. 
Torrington  argues  that  these  claimed 
adjustments  were  allocated  on  a 
customer-specific  basis  and  that  SKF 
Italy  has  not  demonstrated  that  it  did 
not  allocate  rebates  it  paid  on  out-of- 
scope  merchandise  to  in-scope 
merchandise.  Torrington  suggests  that, 
as  partial  BLA,  the  Department  should 
disallow  these  rebate  claims  for  the  final 
results,  with  the  exception  that,  if  the 
claim  increases  FMV,  the  Department 
should  keep  the  claim  so  that  the 
respondent  does  not  benefit  from  fidiure 
to  report  appropriate  information.       •• 

SIQ!'  Italy  argues  that  Torrington  has 
mischaracterized  its  rebate  programs 
and  states  that  it  granted  and  reported 
both  its  reb9tes  as  fixed- percentage 
rebates,  and  that  they  therefore  qualify 
as  direct  price  adjustments. 

Department's  Position:  We  disagree 
with  Torrington.  SKF  Italy 
demonstrated  that  it  pays  both  types  of 
rebates  to  individual  customers  based 
on  a  fixed  percentage  of  all  sales  to  the 
customer.  Therefore,  because  SKF  Italy 
granted  these  rebates  on  a  fixed  and 
constant  basis,  SKF  Italy  qualifies  for  a 
direct  price  adjustment  to  FMV  for  its 
HM  rebate  programs. 

Comment  13:  Torrington  claims  that 
FAG  Germany  based  its  claimed  HM 
rebates  on  broad  allocations  that 
included  out-of-scope  merchandise,  and 
that  FAG  Germany  has  not 
demonstrated  that  resales  of  in-scope 
bearings  caused  the  rebates  to  be  earned 
or  that  straightforward  mathematical 
apportionment  yielded  accurate 
amounts.  Torrington  argues  that  the 
Dei>artment  should  reject  FAG 
Germany's  claimed  rebates.  /.,.: 

FAG  Germany  states  that  it  granted 
such  rebates  on  the  basis  of  a  fixed 
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percentage  of  all  sales  of  merchandise, 
whether  in-scope  or  non-scope,  to  a 
customer  during  the  FOR.  FAG 
Germany  contends  that  its  methodology 
directly  ties  the  rebates  it  paid  to 
individual  transactions.  '     . 

Department's  Position:  We  agree  wim 
FAG  Germany.  Because  FAG  Germany 
granted  and  reported  rebates  based  on  a 
fixed  percentage  of  all  sales  to  a 
customer  during  the  year,  we  have 
allowed  FAG  Germany's  claimed  rebates 
as  a  direct  adjustment  to  FMV  for  the 
final  results. 

Comment  14:  Torrington  argues  that 
the  Department  should  not  adjust  FMV 
using  FAG  Italy's  reported  HM  rebates. 
Torrington  states  that  rebates  are  not  an 
allowable  adjustment  unless  the  terms 
of  the  rebate  are  set  forth  at  the  time  of 
the  sale.  Torrington  contends  that  FAG 
Italy's  HM  rebate  schedules  were  not 
negotiated  until  after  the  sales  occurred, 
based  on  FAG  Italy's  questionnaire 
responses.  In  addition.  Torrington 
asserts  that  FAG  Italy's  rebate  program 
suggests  that  its  rebates  are  reported  on 
a  customer-specific  basis  only  and  do 
not  account  for  non-scope  merchandise. 

FAG  Italy  responds  that  Torrington 
misunderstands  the  nature  of  its  rebate 
programs.  FAG  Italy  states  that  its 
rebates  are  not  determined  at  the  end  of 
the  year  depending  upon  the 
achievement  of  certain  sales  volumes, 
but  are  instead  negotiated  at  the 
beginning  of  the  year  and,  if  the 
requisite  sales  volume  is  met  by  the  end 
of  that  year,  the^bate  is  then  paid  or 
credited  as  a  fixed  percentage  applicable 
to  all  covered  sales.  FAG  Italy  notes 
that,  for  a  reported  rebate  to  be 
allowable,  the  rebate  schedule  (i.e.. 
specific  rebate  percentages  or  amounts 
associated  Mrith  specific  levels  of  sales 
or  other  factors)  must  be  known  at  the 
time  of  the  sale.  FAG  Italy  holds  that  its 
rebate  program  meets  the  Department's 
standard  for  the  allowance  of  HM 
rebates. 

With  respect  to  Torrington 's  argument 
regarding  non-scope  merchandise,  FAG 
Italy  claims  that  Torrington  has 
misinterpreted  established  case  law. 
FAG  Italy  states  that,  pursuant  to 
specific  err  direction,  PSFAs  and 
rebates  are  permitted  if  granted  on  a 
fixed-percentage  basis  on  all  sales  of 
merchandise  (in-scope  and  out-of-scope) 
to  a  customer  during  the  FOR.  FAG  Italy 
claims  that  it  grants  its  rebates  in  this 
fashion,  i.e.,  they  are  fixed-percentage    ' 
rebates,  negotiated  at  the  beginning  of 
the  year,  and  applied  to  total  sales  of  all 
merchandise  to  a  customer  where  the 
ciistomer  has  met  the  agreed-upon 
requisite  sales  volume. 

Department's  Position:  We  agree  with 
FAG  Italy.  We  are  satisfied  from  the 
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record  that  FAG  Italy  sets  the  terms  of 
its  rebates  "at  or  before  the  time  of  sale. 
Consistent  with  our  standards  for 
allowable  rebate  adjustments  (above), 
we  have  accepted  FAG  Italy's  rebate 
adjustments  because  it  grants  the  rebates 
as  a  Hxed  and  constant  percentage  of  all 
sales  of  merchandise  to  a  customer. 
Comment  15:  NSK  argues  that  the 
Department  incorrectly  treated  its  return 
rebate  as  an  ISE  (NSK  pays  return 
rebates  to  its  distributors  if  the 
distributors  resell  the  bearings  to  certain 
customers  approved  in  advance  by 
NSK).  NSK  explains  that  it  has 
improved  its  methodology  from  prior 
AFB  reviews  and  is  able  to  matcn 
exactly  the  reported  rebate  amounts 
paid  to  distributors  during  the  FOR  to 
the  number  of  pieces  actually  sold  to  the 
distributor  during  the  FOR  and  to  those 
that  were  resold  by  the  distributor  to  the 
approved  customers.  NSK  contends 
that,  at  the  verification  for  this  review, 
NSK  demonstrated  that  its  return  rebate 
is  transaction-specific  and  that  it 
calculated  it  at  the  part-number  and 
customer  level.  NSK  argues  that  the 
Department  should  treat  this  rebate  as  a 
direct  adjustment  to  price  for  the  final 
results. 

Torrington  responds  that  NSK's 
narrative  response  in  its  supplemental 
response  contradicts  NSK's  claim  that  it 
reported  return  rebates  on  a  transaction- 
specific  basis: 

"*  *   •  NSK  •   *   •  cannot  tie  specific 
return  rebates  to  specific  sales  because 
there  is  nothing  in  its  computer  records 
to  tie  the  two  transactions  together," 
citing  NSK's  supplemental  response  of 
November  30,  1994  at  23-24.  Torrington 
argues  that  the  Department  correctl^y 
determined  not  to  treat  NSK's  return 
rebates  as  a  direct  adjustment  to  price. 
Torrington  argues,  further,  that  the 
Department  should  have  disallowed  the 
return  rebates  rather  than  treat  them  as 
ISEs  since  these  rebates  are  price 
adjustments,  not  selling  expenses. 

Department's  Position:  We  agree  with 
NSK.  We  consider  NSK's  return  rebates 
to  be  a  promotional  ex(>ense  as  opposed 
to  a  price  adjustment  because  NSK 
grants  these  rebates  to  promote  sales 
made  by  distributors.  NSK  has 
demonstrated  that  it  incurs,  and  has 
reported,  this  expense  on  a  model- 
specific  basis.  Because  NSK  has  tied  this 
promotional  expense  to  the  subject 
merchandise,  we  consider  it  to  be  a 
direct  selling  expense. 

Comment  1 6;  Torrington  contends 
that  the  Department  properly 
disallowed  Nf.K's  distributor  incentives 
(REBATEH2)  because  NSK  did  not 
demonstrate  that  this  rebate  does  not 
include  rebates  paid  on  non-scope 
merchandise,  citing  AFBs  TV  (at  10935). 


NSK  argues  that  the  Department's 
treatment  of  this  rebate  in  this  review  is 
totally  at  odds  with  its  recently  issued 
remand  in  the  1990-91  review  of  these 
orders.  NSK  contends  that  the 
Department  defended  its  findings  in  its 
response  to  comments  parties  filed  in 
the  remand  determination  that  this 
rebate  "was  granted  as  a  straight 
percentage  of  sales  and,  therefore, 
treated  as  a  direct  expense."  NSK  argues 
that  the  record  before  the  Department  in 
this  review  is  virtually  identical  to  the 
earlier  record. 

Department's  Position:  Since  NSK's 
distributor  incentive  rebates  were 
granted  as  a  fixed  percentage  of  the  sales 
on  which  they  were  reported,  we  have 
allowed  them  as  direct  expenses. 

Comment  17:  NSK  contends  that  the 
Department  should  treat  its  FSFAs, 
which  NSK  reported  in  its  REBATEH3 
and  REBATEH5  fields,  as  direct 
adjustments  to  FMV.  NSK  argues  that  it 
is  able  to  match  the  FSFAs  recorded  as 
REBATEH3  or  REBATEH5  to  underlying 
transactions.  NSK  claims  that  these 
FSFAs  are  incurred,  calculated,  and 
reported  with  respect  to  sales  of 
individual  part  numbers  to  individual 
customers.  NSK  contends  that  it  did  not 
allocate  them  across  models  or 
customers  and,  as  they  are  part-number 
specific,  they  are  by  definition  limited 
to  scope  merchandise.  NSK  claims  that 
it  determined  the  exact  quantity  of  sales 
to  which  the  PSPA  applied  and  it 
applied  the  FSFA  to  that  quantity  of 
sales,  woricing  backwards  from  the  date 
the  price  change  was  recorded  in  its 
computer  system.  In  this  way,  NSK 
contends,  it  reported  only  the  pieces 
that  generated  the  FSFA  as  having 
received  a  REBATEH3  or  REBATEH5. 
NSK  argues  that  the  Department  should 
treat  these  rebates  as  direct  adjustments 
to  FMV. 

Torrington  argues  that  NSK,  in  its 
description  of  its  FSFAs  in  its  response, 
states  that  it  was  not  able  to  tie  its 
FSFAs  to  the  sp)ecific  transactions  on 
which  they  were  incurred.  Torrington 
argues  that  the  Department  determined 
correctly  in  its  preliminary  results  not  to 
treat  NSK's  FSFAs,  recorded  as 
REBATEH3  or  REBATEH5,  as  direct 
adjustments  to  price.  Furthermore, 
Torrington  argues,  this  adjustment  is  a 
price  adjustment  by  nature,  not  a  selling 
expense  and  should,  therefore,  be 
disallowed  completely  rather  than  be 
treated  as  an  indirect  expense. 

Department's  Position:  We  agree  with 
NSK.  We  have  allowed  NSK's  FSFAs 
because  NSK's  methodology  matches 
FSFAs  to  particular  underlying 
transactions  using  product  and 
customer  codes  as  they  were  originally 
paid. 


Comment  18:  Torrington  argues  that, 
although  the  Department  treated  NSK's 
lump-sum  FSFA  as  an  HM  ISE,  the 
Department  should  disallow  it  because 
there  is  no  evidence  to  link  such 
adjustments  to  in-scope  merchandise. 

NSK  contends  that  its  lump  sum 
rebates  were  claimed  as  an  indirect 
expense  adjustment  because  they  were 
granted  on  a  customer-specific  basis,  not 
a  product-specific  or  sale-specific  basis. 
NSK  further  claims  that,  although  the 
customer  negotiations  leading  up  to 
these  rebates  proceed  from  a  base  of 
sales,  the  end  result  represents 
negotiation  and  compromise,  and* 
cannot  be  said  to  specific  sales.  NSK 
argues  that  what  is  relevant  is  whether 
the  methodology  used  by  NSK  to 
apportion  the  lump-sum  rebates 
between  scope  and  non-scope 
merchandise  is  fair  and  non-distortive. 
NSK  states  that  it  used  an  allocation 
method  based  on  the  percentage  of 
scope  to  non-scope  merchandise  for 
those  customers  accounting  for  a 
significant  percent  of  the  total  lump- 
sum rebates  granted  during  the  FOR. 
NSK  also  states  that  it  demonstrated  the 
stability  of  the  purchasing  patterns  of 
these  customers  at  verification. 

Department's  Position:  We  agree  with 
Torrington.  We  have  disallowed  this 
adjustment  because  it  is  a  direct  price 
adjustment  and  NSK  did  not  tie  these 
adjustments  to  the  particular  sales 
affected  by  the  adjustment.  Based  on 
NSK's  description,  it  grants  lump-sum 
discounts  as  a  fixed  percentage  of  a 
discrete  group  of  sales.  However, 
instead  of  tying  the  discount  to  the 
particular  transactions  covered  by  the 
base  of  sales,  NSK  allocated  the  lump- 
sum discounts  by  the  proportion  of 
scope  and  non-scope  merchandise 
purchased  by  certain  customers,  i.e., 
NSK  allocated  this  expense  across  a 
broader  base  of  sales  than  those  on 
which  it  granted  the  rebates. 
Accordingly,  we  have  disallowed  these  ■ 
expenses  for  these  final  results. 

Comment  19:  Torrington  claims  that 
NTN  and  NTN  Germany  used  an 
improper  allocation  methodology  to 
attribute  U.S.  rebates  to  sales. 
Torrington  contends  that  NTN  and  NTN 
Germany  allocated  rebates  to  sales  that 
were  not  eligible  for  the  rebates,  thereby 
diluting  the  rebate  amounts  for  sales 
that  were  eligible.  Torrington  urges  the 
Department  to  apply  some  form  of  BIA 
to  the  U.S.  rebates. 

Department's  Position:  We  disagree 
with  Torrington.  NTN's  and  NTN 
Germany's  U.S.  rebates  were  customer- 
specific,  were  not  tied  to  specific 
invoices,  and  were  granted  on  a  fixed 
basis  for  sales  of  all  merchandise.  NTN 
and  NTN  Germany  have  demonstrated 
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that  they  offered  rebates  to  certain  U.S. 
customers  who  attained  spetrified  target 
sales  volumes,  and  granted  the  rebate 
amounts  based  on  the  total  sales  volume 
goals.  NTN  and  NTN  Germany  reported 
these  rebates  as  a  flxed  and  constant 
percentage  across  all  eligible  sales  to 
each  customer.  Therefore,, we  have 
treated  these  rebates  as  direct 
adjustments  to  FMV  for  these  final 
results. 

6.  Further  Manufacturing  and  Roller 
C3%un 

Section  772(e)(3)  of  the  Tariff  Act 
requires  that  we  reduce  ESP  by  the  . 
amount  of  any  increased  value  to  the 
subject  merchandise  resulting  from 
further  manufacturing  performed  after 
importation  in  the  United  States  and 
prior  to  sale  to  the  unrelated  U.S. 
customer.  Based  on  this  section  of  the 
Tariff  Act  and  the  applicable  legislative 
history,  we  have  developed  a  practice 
whereby  we  do  not  calculate  and  do  not 
assess  antidumping  duties  on  subject 
merchandise  imported  by  a  related  party 
and  further  processed  where  the  value 
of  the  subject  merchandise  comprises 
less  than  one  percent  of  the  value  of  the 
flnished  product  sold  to  the  first 
unrelated  customer  in  the  United  States. 
See  AFBs  III  at  39732  and  39737.  This 
practice  has  come  to  be  known  as  the 
"Roller  Chain"  principle  after  the  first 
case  in  which  we  articulated  this 
convention.  See  Roller  Chain,  Other 
Than  Bicycle,  from  Japan,  48  FR  51801, 
51804  (November  14, 1983). 

Comment  1:  Torrington  argues  that 
the  E)epartment  should  reconsider  and 
discontinue  application  of  the  "Roller 
Chain"  principle.  Torrington  contends 
that  the  Uruguay  Round  A^^ements  Act 
(URAA)  clarifies  that  Congress  never 
intended  to  limit  the  antidumping  law 
to  imports  accounting  for  a  "significant 
percentage"  of  the  value  of  the 
completed  product  via  the  Roller  Chain 
principle.  Torrington  asserts  that 
Congress  intends  that  the  Department 
determine  USP  for  such  products  on  the 
basis  of  the  "price  of  identical 
merchandise  sold  *  *  *    to  an 
unaffiliated  person,"  the  price  of  "other 
subject  merchandise  sold,"  or  "any 
other  reasonable  means,"  citing  the 
URAA  amendments  to  section  772  of 
the  Tariff  Act. 

Torrington  argues  that  there  is  no 
concern  over  retroactive  application  of 
the  law  because  Congress  always 
intended  that  the  Department  resort  to 
alternative  bases  to  determine  USP 
rather  than  exclude  the  imports. 
Torrington  asserts  the  following:  (1) 
excluding  such  imports  vitiates 
Congress'  purpose  to  ensure  that 
"imported  merchandise  for  which  an 


exporter's  sales  price  calculation  must 
be  made  will  not  escape  the  purview  of 
the  Tariff  Act  by  virtue  of  its  being 
further  processed  or  manufactured 
subsequent  to  its  importation  but  before 
its  sale  to  the  first  purchaser  in  the 
United  States  unrelated  to  the  foreign 
exporter,"  citing  S.  Rep.  No.  1298,  93d 
Cong.,  2d  Sess.  172-3;  (2)  when 
enacting  the  further-manufacturing 
provision  of  the  statute,  Congress 
intended  that  existing  Department  of 
Treasury  regulations,  which  do  not 
exempt  such  merchandise,  would  apply 
to  this  section:  and  (3)  the  pre-1995 
GATT  Antidumping  Code  does  not 
exempt  such  imports.  Torrington 
concludes,  therefore,  that  applying  this 
new-law  provision  to  respondents 
would  not  be  a  retroactive  application  of 
the  law,  but  would  implement  the  law 
as  Congress  had  originally  intended. 

Tomngton  argues  in  the  alternative 
that,  if  the  Department  continues  to  use 
the  Roller  Chain  principle,  it  should 
revisit  the  methodology  it  uses  to  apply 
the  one-percent  test.  Torrington 
contends  that  the  Department's  current 
practice  is  improper  because  the  value 
of  the  imported  bearings  may  be  based 
on  entered  value,  which  can  be 
artificially  lowered  through  low-cost 
transfer  pricing.  Torrington  argues  that, 
through  low-cost  pricing,  respondents 
are  able  to  manipulate  entered  values 
such  that,  as  a  result  of  its  ciurent  test, 
the  Department  will  disregard 
transactions  and  circumvention  of  the 
order  will  occur.  Torrington  contends 
that,  instead  of  entered  value,  the  value 
of  imported  l)earings  should  be  based 
upon  the  ESP  or  PP  of  such  or  similar 
bearings  sold  at  arm's-length  prices. 
Torrington  suggests  that  the  Department 
compare  this  value  to  the  resale  price  of 
the  finished  merchandise,  which  is  not 
subject  to  manipulation  by  related 
parties.  Where  the  importer  does  not 
resell  bearings,  or  resells  only  a  small 
quantity,  Torrington  asserts  that  the 
Department  should  base  the  USPs  for 
the  model  in  question  on  sales  by 
another  manufacturer  or  the 
manufactiirer  who  produced  the  model 
in  question. 

NSK  responds  that  it  agrees  with 
Torrington  that  the  Department  must, 
under  certain  circumstances,  assess 
dumping  duties  on  further- 
manufactured  imports  based  on  the 
weighted-average  margin  for  the 
remainder  of  goods  in  the  class  or  kind. 
NSK  states,  however,  that  the 
circumstances  under  which  this  is 
appropriate  are  where  the  imported 
merchandise  is  further  manufactured 
into  finished  products  of  the  same  class 
or  kind  of  the  imported  product  (e.g., 
BBs,  CRBs,  SPBs).  NSK  states  that  the 


further-manufacturing  provision  of  the 
statute  does  not  apply  to  such 
situations,  and  the  Department  must 
therefore  discontinue  its  further- 
manufacturing  analysis  of  bearing  parts 
made  into  bearings.  NSK  contends  that 
the  Department  must  use  its  sampling 
authority  to  estimate  the  dumping 
duties  applicable  to  these  imported 
parts. 

NTN  argues  that  Torrington  is 
attempting  to  apply  the  URAA 
amendments  retroactively.  NTN 
contends  that  the  Statement  of 
Administrative  Action  (SAA)  states  that 
the  elimination  of  the  Roller  Chain 
principle  is  a  change  in  the  law,  thus 
confirming  the  validity  of  the  Roller 
Chain  principle  under  prior  law. 

Koyo  argues  that,  the  Department's 
treatment  of  further-manufactured 
merchandise  has  been  used  in  every 
review  of  the  AFB  orders  and  that  the 
err  has  affirmed  this  treatment.  Koyo 
also  contends  that  Congress  intended 
that  the  further-processing  provisions 
not  apply  unless  the  product  ultimately 
sold  to  an  unrelated  purchaser  contains 
a  significant  amount  by  quantity  or 
value  of  the  imported  product.  Koyo 
notes  that  the  SAA  indicates  that  the 
law  has  changed  with  resf>ect  to  further- 
manufactured  merchandise  and  the  new 
approach  is  not  a  mere  clarification. 

Koyo  fiirther  argues  that  the 
Department's  meuodology  in  its  one- 
percent  test  is  correct.  Koyo  claims  that 
the  purpose  is  to  compare  the  value  of 
the  component  as  imported  to  the  value 
of  the  non-scope  merchandise  as 
ultimately  sold  to  an  unrelated 
purchaser. 

Department's  Position:  We  disagree 
with  Tprrington.  As  NTN  and  Koyo 
note,  the  SAA  clearly  indicates  that  the 
new  law  represents  a  change,  not  merely 
a  clarification,  in  the  treatment  of 
imported  merchandise  that  does  not 
constitute  a  significant  portion  of  the 
value  of  the  product  into  which  it  is 
further  manufactured.  The  SAA  notes 
that  "under  existing  law,  in  some 
situations,  Commerce  has  been  left  with 
no  choice  but  to  exempt  imported 
components  fit>m  the  assessment  of 
antidumping  duties."  See  SAA  at  155- 
156. 

Our  approach  in  following  the  Roller 
Chain  principle  in  this  review  is 
identical  to  our  approach  and  practice 
in  previous  reviews  of  these  orders. 
Moreover,  this  practice  has  been 
affirmed  by  the  CTT.  See  Torrington  III 
at  645.  As  we  stated  in  AFBs  IV,  section 
772(e)(3)  of  the  Tariff  Act  requires  that, 
where  subject  merchandise  is  imported 
by  a  related  party  and  further  processed 
before  being  sold  to  an  unrelated  party 
in  the  United  States,  we  reduce  ESP  by 
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any  increased  value,  including      -     ' 
additional  material  and  labor,  resulting 
from  a  process  of  manufacture  or 
assembly  performed  on  the  imported 
merchandi.se  after  importation  but 
before  its  sale  to  an  unrelated  party.  In 
ESP  transactions,  therefore,  we  typically 
back  out  ally  U.S.  value  added  to  arrive 
at  a  USP  for  the  subject  merchandise. 
See,  e.g..  Final  Determination  of  Sales  at 
Less  Than  Fair  Value:  Certain  Small 
Business  Telephone  Systems  and 
Subassemblies  Thereof  from  Korea,  54 
FR  53141,  53143  (December  27,  1989). 

The  legislative  history  of  this 
provision  suggests  that  the  practice  of 
subtracting  the  value  added  by  the 
further-processing  operations  in  the 
United  States  should  be  employed  only 
where  the  manufactured  or  assembled 
product  contains  more  than  an 
insignificant  amount  by  quantity  or 
value  of  the  imported  product.  See  S. 
Rep.  No.  1298,  93d  Cong.  2d  Sess.  172- 
73,  245,  reprinted  in  1974  U.S.C.C.A.N. 
7185,  7310.  Conversely,  when  the 
quantity  or  value  of  the  imported 
product  is  insignificant  in  comparison 
to  that  of  the  flnished  product,  we  are 
not  required  to  calculate  a  USP  for  the 
imported  merchandise.  Therefore,  we 
conclude  that  Congress  did  not  intend 
that  a  USP  be  calculated  in  these 
situations  and  hence  that  no  dumping  * 
duties  are  due.  See  H.  Rep.  No.  571,  93d 
Cong.  1st.  Sess.  70  (1973). 

In  situations  such  as  this,  in  which 
the  statute  provides  general  guidance 
and  leaves  the  application  of  a 
particular  methodology  to  the 
administering  authority,  we  are  given 
significant  discretion  in  determining  the 
precise  methodology  to  be  applied.  The 
application  of  a  one-percent  threshold, 
based  on  a  comparison  of  entered  value 
of  the  imported  product  to  the  sale  price 
of  the  finished  product,  constitutes  a 
proper  use  of  the  Department's 
discretion.  Inasmuch  as  our  statutory 
interpretation  is  not  an  unalterable  rule, 
it  does  not  constitute  rule-making 
within  the  meaning  of  the 
Administrative  Procedure  Act.  See 
Zenith  Blec.  Corp.  v.  United  States,  988 
F.2d  1573,  1583  (CAPC  1993). 

We  disagree  with  Torrington's 
assertion  that  the  Roller  Chain  principle 
has  created  a  vehicle  for  circumvention 
of  the  antidumping  duty  order.  The 
antidumping  statute  provides  for  the 
assessment  of  antidumping  duties  only 
to  the  extent  of  the  dumping  that  occurs. 
If  there  can  be  no  determination  of  any 
dumping  margin  where  the  imported 
merchandise  is  an  insignificant  part  of 
the  product  sold  in  the  United  States, 
assessment  of  antidumping  duties  is  not 
appropriate.  Furthermore,  the  Roller 
Chain  principle  acts  only  to  exclude 


subject  merchandise  from  assessment  of 
antidumping  duties  during  the  POR.  We 
continue  to  require  cash  deposits  of 
estimated  antidumping  duties  for  all 
future  entries,  including  entries  of 
bearings  potentially  excludable  from 
assessment  under  the  Roller  Chain 
principle.  This  is  because  we  have  no 
way  of  knowing  at  the  time  of  entry 
whether  the  Roller  Chain  principle  will 
operate  to  exclude  any  particular  entry 
from  assessment  of  antidumping  duties. 
Any  decision  to  exclude  subject 
merchandise  from  assessment  of 
antidumping  duties  based  on  a  Roller 
Chain  analysis  is  made  on  a  case-by- 
case  basis  during  administrative 
reviews.  See  AFBs  I  at  31703. 

With  regard  to  Torrington's  argument 
that  we  should  base  the  numerator  of 
the  "one- percent  test"  ratio  on  arm's- 
length  prices  of  identical  or  similar 
merchandise,  we  agree  with  Koyo  that 
entered  value  is  th^  b^st  reflection  of  the 
value  of  the  component  as  it  is 
imported.  The  price  of  identical  or 
similar  imported  components  sold  to 
unaffiUated  customers  without  being 
further  manufactured  in  the  United 
States  will  invariably  reflect  certain 
costs,  such  as  advertising,  that  are  not 
normally  incurred  on  products  sold  to 
affiliates.  Therefore,  to  use  the  price  to 
an  unaffiliated  party  would  overstate 
the  numerator  of  the  "one-percent  test" 
ratio.  In  addition,  our  reliance  on 
respondents'  reported  entered  values 
which,  in  ESP  situations,  are  generally 
based  on  transfer  price,  is  not 
misplaced.  Antidumping  proceedings 
are  only  one  of  the  forces  applicable  to 
a  respondent's  transfer  pricing  practices, 
and  such  prices  are  subject  to  Internal 
Revenue  Service  audits  for  U.S.  tax 
purposes.  Finally,  as  noted  above,  our 
practice  has  been  affirmed  by  the  CIT. 
Accordingly,  we  have  not  modified  our 
treatment  of  minor  components  further 
manufactured  in  the  United  States  or 
our  methodology  for  determining 
whether  a  component  is  minor  for  the 
final  results. 

Regarding  NSK's  comment,  please  see 
Comment  2  and  our  response,  below. 

Comment  2:  NSK  argues  that  the 
Department  lacks  a  statutory  basis  for 
conducting  a  further-manufacturing 
analysis  with  respect  to  imported 
bearings  that  are  further  processed  into 
merchandise  that  remains  within  the 
class  or  kind  of  merchandise  covered  by 
the  order.  NSK  contends  that  the 
legislative  history  to  the  further- 
manufacturing  provision  of  section 
772(e)(3)  of  the  Tariff  Act  limits  this 
provision  clearly  to  imports  "changed 
by  fiifther  process  or  manufacture  so  as 
to  remove  it  from  the  class  or  kind  of 
merchandise  involved  in  the  proceeding 


before  it  is  sold  to  an  unrelated 
purchaser,"  citing  H.R.  Rep'LNo.  571, 
93rd  Cong..  1st  Sess.  70  (1973).  NSK 
states  that  the  Department  excluded 
such  merchandise  correctly  from  the 
further-manufacturing  analysis  in  the 
original  investigation  and  in  the  88/90 
administrative  review,  assigning  a 
margin  to  such  merchandise  based  on 
the  margins  calculated  for  imports  of 
complete  bearings,  but  that  it  has 
wrongly  deviated  from  this  approach  in 
subsequent  reviews. 

NSK  acknowledges  that  the  OT  has 
rejected  its  previous  challenges  to  the 
Department's  further-manufacturing 
methodology,  citing  the  CIT's  decision 
on  AFBs  II  in  NSK  I  and  the  CIT's 
decision  on  AFBs  III  in  NSK  II.  NSK 
contends,  however,  that  the  CIT  has  not 
ruled  on  the  particular  argument  NSK  is 
making  in  this  segment  of  the 
proceeding.  NSK  concludes  that  the  CTT 
has  affirmed  that  the  Department  is  not 
required  to  review  every  U.S.  sale,  citing 
NSK  U  at  1270. 

Torrington  responds  that  the  statute, 
administrative  practice,  and  judicial 
precedent  support  the  Departnwnt's 
application  of  a  further-manufacturing 
analysis  to  NSK's  further-manufactured 
sales,  pursuant  to  section  772(e)(3)  of 
the  Tariff  Act.  Torrington  notes  that  the 
CTT  has  held  that,  where  the  imported 
parts  at  issue  are  covered  by  the 
antidumping  order,  they  "are  not 
eligible  for  automatic  exclusion  fit>m 
Commerce's  analysis,"  citing  NSK  U at 
1270.  Torrington  notes  that  the  OT 
excepted  ftom  the  further- 
manufacturing  analysis  only 
"manufactured  or  assembled  products 
which  contain  less  than  a  significant 
amoimt  of  the  imp>orted  merchandise," 
citing  id.,  and  did  not  exempt  imported 
parts  that  are  further  manufactured  into  -. 
products  that  remain  within  the  scope 
of  the  order. 

Department's  Position:  We  disagree 
with  NSK  that  we  should  not  calculate 
dumping  margins  for  merchandise 
which  NSK  further  manufactured  (but 
which  stayed  within  the  class  or  kind) 
in  the  United  States.  As  we  have 
explained  in  previous  reviews  (see  AFBs 
Zr at  28360,  AFBs  mat  39737,  and  AFBs 
IV at  10939),  we  disregard  antidumping 
duties  only  on  those  parts  and  bearings 
that  comprise  less  than  one  percent  of 
the  value  of  the  finished  product  sold  to 
the  first  unrelated  customer  in  the 
United  States,  pursuant  to  the  Roller 
Chain  principle  (see  our  description 
above).  Because  imported  merchandise 
that  has  been  further  manufactured  is 
subject  to  antidumping  duties,  the 
Department  cannot  disregard  sales  of 
this  merchandise  in  its  analysis  or  the 
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adjustments  to  U^  provided  for  in 
section  772(e)(3)  of  the  Tariff  Act. 

The  purpose  of  section  772(e)(3)  is  to 
include  within  the  Department's 
antidumping  margin  calculations 
subject  merchandise  that  is  further- 
processed  in  the  United  States,  with  the 
proviso  that  the  USP  of  such 
merchandise  must  not  include  value 
added  in  the  United  States  prior  to  sale 
to  the  first  unrelated  buyer.  While  NSK 
argues  that  this  provision  only  applies 
to  merchandise  that  is  transformed  by 
the  U.S.  affiliate  into  non-subject 
merchandise  prior  to  sale  to  the  first 
unrelated  buyer,  the  plain  language  of 
section  772(e)(3)  makes  no  distinction 
between  subject  merchandise  which  is 
transformed  by  a  related  party  in  the 
United  States  into  non-subject 
merchandise,  and  subject  merchandise 
which  is  further-processed  by  a  related 
party  in  the  United  States  into 
merchandise  which  is  still  within  the 
class  or  kind  subject  to  the  order. 
Section  772(e)(3)  states  that,  "(f]or 
purposes  of  this  section,  the  exporter's 
sales  price  shall  also  be  adjusted  by 
being  reduced  by  the  amount,  if  any 
of— •  *  *•  (3)  any  increased  value, 
including  additional  material  and  labor, 
resulting  from  a  process  of  manufactiire 
or  assembly  performed  on  the  imported 
merchandise  after  the  importation  of  the 
merchandise  and  before  its  sale  to  a 
person  who  is  not  the  exporter  of  the 
merchandise." 

Contrary  to  NSK's  argument,  the 
legislative  history  did  not 
unambiguously  aher  the  plain  language 
of  the  provision.  It  is  true  that  the  House 
Report  that  accompanied  the  Trade  and 
Tariff  Act  of  1974  seems  to  focus  on 
merchandise  which  continues  to  be 
subject  merchandise  after  processing  by 
a  related  party  in  the  United  States.  See 
H.R.  Rep.  No.  571. 93d  Cong.,  1st  Seas. 
70  (1973).  The  Senate  Report  that 
accompanied  the  Trade  and  Tariff  Act  of 
1974,  however,  was  in  accordance  with 
the  plain  language  of  the  statute  and 
made  no  distinction  between    ., 
merchandise  which  was  ultimately  sold 
as  subject  merchandise  and 
merchandise  which  was  ultimately  sold 
as  non-subject  merchandise.  The 
relevant  paragraph  stated: 

The  first  amendment  would  codify  existing 
Treasury  regulations  in  providing  that 
imported  merchandise  for  which  an 
exporter's  sales  price  calculation  must  be 
made  will  not  escape  the  purview  of  the  Act 
by  virtue  of  its  being  further  processed  or 
manufactured  subsequent  to  its  importation 
but  before  its  sale  to  the  first  purchaser  in  the 
United  States  unrelated  to  the  foreign 
exporter.  Under  the  amendment,  adjustments 
to  the  prices  at  which  the  article  is  ultimately 
sold  to  an  unrelated  purchaser  would  be 


made  in  order  to  subtract  out  the  value  added 

to  the  merchandise  after  importation. 

S.  Rep.  No.  1298. 93d  Cong,.  2d  Sess.  172, 

173(1974). 

Comment  3:  NSK/RHP  argues  that  the 
Department  should  not  apply  BLA  to 
calculate  the  FMV  for  those  bearings 
that  the  Etepartment  has  agreed  are  not 
subject  to  a  further-manufacturiiig 
analysis.  NSK/RHP  contends  that, 
through  a  series  of  conversations  with 
the  Department,  it  confirmed  that 
reporting  further-manufacturing  data  for 
"first  category"  bearings  [e.g..  bearings 
that  involve  greasing,  change  of  preload, 
or  etching)  was  not  necessary. 
Moreover,  NSK/RHP  asserts  that  the 
Department  never  asked  the  company  to 
change  its  response  to  include  further- 
manufacturing  cost  data  for  first 
category  bearings.  NSK/RHP  states  that 
it  should  not  be  penalized  because  it 
responded  correctly  to  the  Department's 
request  for  information. 

Torrington  argues  that  the  Department 
should  continue  to  classify  NSK/RHP's 
first  category  bearings  as  subject  to  a 
further-manufacturing  analysis. 
Torrington  asserts  that  the  record 
indicates  that  the  first  category  bearings 
were  in  fact  subject  to  further 
manufacturing  in  the  United  States. 
Torrington  contends  that  the  burden  is 
properiy  placed  on  the  resp>ondent  to 
provide  all  data  the  Department  requests 
in  its  questionnaire.  For  these  reasons, 
Torrington  ai^es,  the  Department 
should  apply  BLA  to  calculate  the  FMV 
for  the  first  category  bearings. 

Department's  Position:  We  agree  with 
NSK/RHP.  We  determined  that  NSK/ 
RHP's  first  category  bearings  do  not 
require  a  further-manufacturing  analysis 
because  such  bearings  entered  the  U.S. 
market  as  complete  bearings  (first 
category)  and  underwent  minor 
alterations  that  did  not  significantly 
change  the  costs  of  these  bearings.  See 
NSK/RHP's  February  1, 1995 
questionnaire  response.  Further, 
'Torrington  has  not  provided  any 
evidence  to  suggest  otherwise. 
Therefore,  for  these  final  results,  we  did 
not  apply  BLA  to  calculate  the  FMV  for 
the  first  category  bearings  NSK  exported 
to  the  United  States. 

Comment  4:  Torrington  argues  that 
the  Department  should  include  group 
administrative  expenses  in  FAG 
Germany's  further-manufacturing 
response.  Torrington  states  that  FAG 
Germany  did  not  report  such  expenses 
and  that  FAG  Germany  stated  that  such 
expenses  are  typically  recovered  by  way 
of  transfer  prices  and  distribution  of 
profit.  Citing  Color  Picture  Tubes  fmm 
Japan.  52  FR  44171,  44174  (November 
18. 1987),  and  Certain  Carbon  Steel 


Butt-Weld  Pipe  Fittings  fmm  the  United 
Kingdom,  80  FR  1558, 10561  (February 
27, 1995),  Torrington  contends  that 
group-level  headquarters  expenses  and 
broadly  based  R&D  benefit  all  group 
members,  including  U.S.  subsidiaries 
engaged  in  adding  value.  Torrington 
also  claims  that  another  respondent  in 
this  proceeding,  SKF,  reported  such 
costs  in  its  further-manufacturing 
response.  Torrington  argues  that  the 
Department  should  restate  FAG 
Germany's  further-manufacturing  costs 
so  that  they  include  group 
administrative  expenses. 

FAG  Germany  states  that  it  included 
the  portion  of  group  administrative 
expense  related  to  production  in  its  CV 
for  further-manufactured  parts,  but  it 
did  not  include  the  portion  of  the 
expense  related  to  sales.  Citing  Brass 
Sheet  and  Strip  from  the  Federal 
Republic  of  Germany;  Final  Results  of 
Administrative  Review.  56  FR  60087 
(November  27, 1991),  FAG  Germany 
argues  that  the  statute  authorizes  a 
dmluction  from  ESP  of  increased  value 
resulting  &om  a  process  of  manufacture 
or  assembly  performed  on  the  imported 
merchandise  after  importation  of  the 
merchandise,  and  that  the  Department 
has  held  that  headquarters  G&A  expense 
incurred  abroad  to  support  U.S.  sales  is 
not  within  this  definition  of  value 
added.  FAG  Germany  also  states  that  its 
methodology  is  consistent  with  the 
cases  petitioner  dtes  in  support  of  its 
argument. 

Department's  Position:  We  agree  with 
Torrington  that  group-level 
headquarters  expenses  and  broadly 
based  R&D  benefit  all  group  members, 
including  U.S.  subsidiaries  engaged  in 
adding  value.  While  FAG  Germany 
reported  such  expenses  for  the  cost  of 
the  parts  imported,  it  did  not  include 
such  expenses  in  the  cost  of  further 
processing  in  the  United  States.  In 
addition,  we  consider  these  expenses  to 
affect  the  processing  cost  in  the  United 
States  as  well  as  support  sales. 
Therefore,  we  have  recalculated  the 
G&A  expenses  for  further  processing  in 
the  United  States  to  include  group-level 
headquarters  expenses  and  broadly 
based  R&D  expenses. 

In  addition,  we  discovered  that  we 
erred  in  our  calculation  of  further 
manufocturing  performed  in  the  United 
States  by  calculating  the  further 
manufacturing  based  on  COM  instead  of 
COP.  We  have  corrected  this  error  for 
the  final  results. 

Comment  5:  Torrington  asserts  that 
Koyo  incorrectly  used  weighted 
averages  of  entered  value  rather  than  an 
arm's-length  price  for  resale  at  the  same 
LOT  as  the  finished  goods  in  its  "Roller 
Chain"  calculations.  Torrington  claims 
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that  using  a  weighted-average  entered 
total  value  for  all  models,  i.e.,  including 
non-scope  (U.S.-made)  bearings,  rather 
than  a  separate  average  for  each  bearing 
model,  distorts  the  Roller  Chain 
calculation.  Torrington  contends  that 
the  Department  should  reject  Koyo's 
request  for  exclusion  from  reporting  full 
further-manufacturing  information. 
Torrington  also  contends  that  there  is 
insufficient  documentation  to  support 
Koyo's  yse  of  estimated  resale  prices  in 
its  calculations  and  that  the  Department 
did  not  verify  these  estimated  prices. 
Torrington  argues  that  the  Department 
should  use  the  highest  Koyo  margin  as 
BIA  for  each  entry  that  is  hirther 
manufactured. 

Koyo  contends  that  Torrington  has 
raised  these  same  challenges  to  its 
Roller  Chain  calculations  in  past  AFB 
reviews  and  the  Department  has  rejected 
them  in  every  such  review.  Koyo  claims 
that  Torrington 's  argument  that,  instead 
of  using  the  entered  value  of  the 
imported  scope  merchandise  as  the 
numerator  of  the  Roller  Chain 
calculation  (to  determine  whether  the 
value  of  the  imports  is  less  than  one 
percent  of  the  value  of  the  non-scope 
merchandise  that  is  sold  to  the 
unrelated  customer  and  hence  should  be 
excluded  from  the  antidumping  order), 
the  Department  should  use  the  price  at 
which  the  scope  imports  are  sold  to 
unrelated  customers  in  the  United 
States,  is  contrary  to  the  whole  thrust  of 
the  Roller  Chain  one-percent  test  which 
is  to  determine  the  value  of  the  scope 
product  as  imported  in  relation  to  the 
value  of  the  non-scope  merchandise  as 
sold  to  an  unrelated  customer.  Koyo 
argues  that  Torrington  has  no  evidence 
to  support  its  claim  that  Koyo  may  have 
manipulated  entered  value,  and  notes 
that  it  is  required  to  report  all  entered 
values  to  the  Customs  Service  at  the 
time  of  entry  of  its  imports  and  is 
subject  to  severe  penalties  for  improper 
reporting.  Since  there  is  no  way  for 
Koyo  to  know  which  units  of  a  model 
were  used  in  the  production  of 
particular  units  of  the  non-scope 
merchandise,  Koyo  asserts  that  the  use 
of  a  weighted  average  is  perfectly 
reasonable.  Finally,  Koyo  explains  that 
it  used  estimated  resale  values  for  the 
finished  non-scope  merchandise  not  out 
of  choice  but  because  the  so-called 
"affiliates"  that  produced  that 
merchandise  reKised  to  provide  Koyo 
with  the  necessary  pricing  information. 
Koyo  asserts  that  the  CTT  speciTically 
upheld  this  aspect  of  Koyo's 
methodolo^  in  Torrington  III  (ai  645). 

Koyo  claims  that,  according  to  the 
legislative  history  of  the  1974  Act,  whim 
Congress  enacted  the  provision  of  the 
antidumping  law  authorizing  the 


Department  to  deduct  further- 
processing  expenses  incurred  in  the 
United  States  in  ESP  situations. 
Congress  recognized  that  there  would  be 
situations  in  which  the  value  added  in 
the  United  States  would  be  so  great  that 
it  would  be  inappropriate  to  apply  the 
further-processing  provision  of  the 
antidumping  law.  Moreover,  Koyo 
points  out  that  the  CIT  has  affirmed  the 
Department's  use  of  the  Roller  Chain 
methodology,  in  finding  "Commerce's 
decision  to  accept  the  estimates  and 
allocations  for  the  calculation  of  the^ 
'Roller  Chain'  percentage  (to  be] 
reasonable  and  supported  by  substantial 
evidence  and  in  accordance  with  law," 
citing  Torrington  III  (at  645). 

Department's  Position:  We  disagree 
with  Torrington.  We  addressed  this  in 
detail  in  AFBs  IV  at  10937-10938.  Koyo 
provided  sufBcient  information  in  its 
letter  of  November  27, 1994,  to 
demonstrate  the  applicability  of  the 
Roller  Chain  principle  to  certain 
identified  sales.  Notably,  Koyo 
submitted  examples  of  all  calculations 
necessary  to  determine  that  the  value  of 
this  imported  merchandise  was  below 
the  one-percent  threshold.  Furthermore, 
there  is  no  evidence  on  the  record  to 
indicate  that  the  estimated  resale  prices 
Koyo  submitted  are  unreliable,^ 

Comment  6:  Torrington  argues  that 
Koyo's  U.S.  sales  database  is  incomplete 
with  respect  to  sales  of  products  further- 
processed  into  non-scope  merchandise. 
Torrington  contends  that  since  the 
Department,  not  Koyo,  determines  what, 
if  any.  merchandise  is  excluded  on  the 
basis  of  the  Roller  Chain  principle,  the 
Department  should  apply  a  BIA  rate  to 
all  models  where  Koyo  refused  to  report 
on  the  grounds  that  hirther 
manufacturing  produced  non-scope 
merchandise. 

Koyo  states  that  the  Department 
rejected  this  identical  argument  in  the 
prior  review.  Koyo  also  states  that  the 
Department  has  specified  in  this  review, 
as  in  all  prior  reviews,  the  threshold  for 
determining  which  merchandise  is  to  be 
excluded,  i.e.,  merchandise  that  passes 
the  one-percent  test.  Koyo  contends 
that,  as  in  all  past  reviews,  it  has 
provided  the  data  to  demonstrate  which 
models  satisfy  that  test.  Koyo  explains 
that,  once  it  had  determined  that  certain 
sales  should  be  excluded  from  the  order 
on  the  basis  of  the  Roller  Chain 
principle,  it  deleted  those  sales  from  its 
U.S.  sales  database,  as  it  did  for  any 
other  sale  of  non-scope  merchandise. 
Finally,  Koyo  explains  that,  in  two 
previous  reviews  the  Department 
applied  BLA  to  certain  of  Koyo's  Roller 
Chain  sales  where  Koyo's  calculations 
indicated  that  these  bearing  models 
failed  the  Roller  Qiain  test.  Koyo 


concludes  thut,  because  none  of  its 
products  failed  the  one-percent  test  in 
this  review,  the  issue  is  nnoot. 

Department's  Position:  We  disagree 
with  Torrington.  There  is  no  evidence 
on  the  record  to  suggest  that  Koyo  has 
failed  to  report  <iny  sales  of  ih-scope 
merchandise  further-processed  into 
non-scope  nraerchandise. 

7.  Level  of  Trade 

Comment  1 :  Torrington  contends  that 
the  Department  should  reclassify  SKF 
France's  SOS  (an  SKF  subsidiary]  sales 
as  distributor/aftermarket  sales  rather 
than  as  consumer  sales.  Torrington 
states  that  SOS  is  strictly  a  sales 
organization  in  France  whose  purpose  is 
to  offer  a  complete  line  of  bearing 
products  to  its  customers  on  an 
emergency  basis.  Torrington  argues, 
further,  that  the  Department  determined 
in  AFBs  I  that  SOS  and  the  other  SKF 
France  affiliates  all  sell  to  the  same 
customers.  Torrington  concludes  that 
the  fact  that  SOS  promotes  faster 
delivery  does  not  demonstrate  that  its 
customers  functicm  at  a  different  LOT 
from  SKF  France's  other  customers  and. 
as  a  result,  the  Department  should  not 
treat  its  sales  separately.  Torrington 
claims  that  the  Department  should 
classify  such  sales  as  distributor/ 
aftermarket  sales. 

SKF  France  claims  that  SOS  serves  a 
specialized  function  in  the  French 
market  in  its  resale  of  bearings  on  an 
emergency  basis  and  the  Department 
has  considered  similar  factors  in  other 
cases  recently  which  led  it  to  recognize 
differences  in  LOT.  SKF  France  claims 
that,  in  Stainless  Steel  Bar  From  Spain, 
59  FR  66931  (1994),  the  Department 
recognized  a  different  LOT  for  products 
involving  a  shorter  lead  time  and 
comprising  relatively  small  orders  filled 
from  inventory  of  already  manufactived 
products.  SKF  France  states  that, 
because  SOS  sells  on  average  less  than 
ten  percent  the  number  of  units  per 
transaction  than  the  other  SKF  France 
companies  in  the  HM,  and  because 
these  sales  constitute  a  unique  niche  in 
SOS's  selling  practices,  the  Department 
properly  allowed  SKF  France's  distinct 
customer  categorization  of  SOS  sales. 

SKF  France  also  comments  that  the 
err  overturned  the  Department's  AFBs 
/decision  regarding  SKF  France's  claim 
of  two  levels  of  ISEs  on  SOS  sales, 
supporting  SKF's  position  that  SOS 
sales  incur  additional  expenses. 

Department's  Position:  We  agree  with 
Torrington  and  have  reclassified  the 
claimed  consumer- level  sales  as 
distributor/aftermarket  sales.  As  we 
stated  in  AFBs  I,  the  fact  that  SOS  may 
provide  fast  delivery  of  bearings  and 
incurs  higher  selling  expenses  does  not 
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demonstrate  a  LOT  distinct  from  other 
SKF  France  selling  units  which  service 
distributors.  Therefore,  we  have 
considered  SOS  sales  to  be  at  th^  same 
LOT  as  that  of  the  other  SKF  France 
selling  units  which  sell  to  distributors. 
Further,  the  CIT's  decision  in  SKF.  to 
allow  the  ISEs  SKF  France  incurred  on 
sales  to  SOS  as  an  adjustment  to  SOS's 
sales  to  unrelated  parties,  does  not  afliect 
our  decision  to  consider  SOS's  sales  to 
be  made  at  the  distributor/aftermarket 
level,  because  the  CIT  did  not  address 
the  issue  of  the  nature  of  the  sales  from 
SOS  to  their  unrelated  customers  in  its 
decision.  In  addition,  the  fact  that  SKF 
France  incurs  differing  expenses  on 
different  sales  does  not  ne<;essarily 
mean  that  those  sales  are  made  at 
difiierent  levels  of  trade. 

Comment  2:  Torrington  argues  that 
the  Department  should  reject  FAG 
Italy's  separate  treatment  of  government 
sales  and  reclassify  them  as  OEM  sales. 
Torrington  contends  that  LOT 
classifications  are  based  on  the  function 
of  the  class  of  customers,  citing  AFBs  HI 
(at  39767).  Torrington  states  that  FAG 
Italy  has  offered  no  evidence  that  its 
government  customers  perform  a 
different  function  than  other  OEM 
customers  and  notes  that  the 
Department  specifically  rejected  similar 
argimnents  INA  raised  in  AFBs  lU. 
Torrington  requests  that  the  Department 
reclassify  FAC  Italy's  government  sales 
as  OEM  sales. 

FAC  Italy  notes  that,  pursuant  to 
Section  1335  of  the  Omnibus  Trade  and 
Competitiveness  Act  of  1988.  the 
Department  will  exclude  those  U.S. 
sales  from  its  margin  calculation  that 
have  no  substantial  non-military  use 
and  are  made  pursuant  to  an  existing 
Memorandum  of  Understanding  (MOU), 
citing  AFBs  I  at  31713.  FAG  Italy  claims 
that  it  has  properly  identified 
Government  sales  made  pursuant  to  the 
U.S.-Italian  MOU  that  have  no 
substantial  non-military  use.  FAG  Italy 
states  that  these  sales  are  properly 
categorized  as  a  separate  LOT  and  have 
been  correctly  excluded  from  the  U.S. 
sales  database  for  purposes  of 
calculating  FAG  Italy's  dumping 
margin.  FAG  Italy  notes  that  Torrington 
has  raised  similar  arguments  in  prior 
reviews  and  the  Department  has  rejected 
Torrington 's  position  on  each  occasion. 

Department's  Position:  We  agree  with 
Torrington  that  FAG  Italy's  U.S. 
government  sales  should  not  be 
classified  as  a  separate  LOT  from  OEM 
sales.  According  to  the  record,  FAG 
Italy's  government  customers  function 
as  end-users,  just  like  OEMs.  Therefore, 
absent  any  evidence  to  the  contrary,  we 
would  classify  FAG  Italy's  OEM  sales 
and  sales  to  government  customers  as 


the  same  LOT.  However,  the  LOT 
classification  of  FAG  Italy's  government 
sales  is  irrelevant  to  the  Department's 
margin  analysis  in  this  review.  The 
United  States  and  Italian  Governments 
maintain  a  current  MOU  covering  the 
AFBs  .subject  to  these  orders  and,  in 
accordance  with  section  1335  of  the 
Omnibus  Trade  and  Competitiveness 
Act  of  1988,  we  have  excluded  FAG 
Italy's  government  sales  from  the  U.S. 
sales  database  used  for  the  margin 
analysis. 

Comment  3:  NTN  argues  that  the 
Department  should  make  a  LOT 
adjustment  to  its  FMV  based  on 
differences  in  price  to  distinct  levels  in 
the  HM.  Respondent  cites  NTN  I,  in 
which  the  Court  agreed  that  NTN 
incurred  different  expenses  at  different 
LOTs.  NTN  also  claims  that  the  changes 
to  the  antidumping  laws  under  the 
URAA,  which  directs  the  use  of  a  LOT 
adjustment  based  on  differences  in 
prices,  should  be  applied  in  these 
reviews. 

Department's  Position:  We  disagree 
with  NTN  that  we  should  make  a  price- 
based  LOT  adjustment.  We  note  that  the 
standards  established  in  the 
antidumping  laws  under  the  URAA  are 
not  controlling  in  these  reviews.  For 
pre-URAA  reviews,  we  have  an 
established  «tandard  requiring  that 
respondents  correlate  the  degree  to 
which  differences  in  prices  are  due  to 
differences  in  LOT  or  to  any  other 
factors  that  might  affect  prices.  As  we 
said  in  AFBs  III  (at  39767-68), 
"(r}espondents  must  quantify  any  price 
differentials  that  are  directly  attributable 
to  differences  in  levels  of  trade."  During 
the  course  of  this  administrative  review, 
NTN  made  no  attempt  to  quantify  the 
degree  to  which  differences  in  prices 
were  attributable  wholly  or  partly  to 
differences  in  levels  of  trade. 
Consequently,  we  are  unable  to  consider 
a  LOT  adjustment  based  on  differences 
in  price.  The  CIT  has  upheld  this  line 
of  reasoning  in  NTN  II. 

Comment  4:  Torrington  contends  that 
respondents  bear  the  burden  of 
demonstrating  that  reported  LOTs  are 
proper  and  NTN  has  failed  to 
demonstrate  that  AM  sales  are  a  distinct 
LOT.  Torrington  asserts  that  allowing 
NTN  to  classify  sales  as  AM  would 
permit  NTN  to  circumvent  the  selection 
of  such  or  similar  merchandise. 
Torrington  also  states  that  inaccuracies 
in  the  designation  of  customer  category 
for  certain  customers  in  NTN's  response 
make  the  acceptance  of  the  AM 
customer  category  untenable.  Petitioner 
urges  the  Department  to  reclassify 
NTN's  AM  sales  as  OEM  sales. 

Department's  Position:  We  disagree 
with  Torrington.  We  have  an  established 


practice  of  applying  a  "functional  test" 
to  determine  whether  different  levels  of 
trade  exist.  This  functional  test  involves 
an  examination  of  the  type  of  customer 
and  customer  functions  respondents 
report,  which  reporting  is  subject  to 
verification.  See,  e.g..  Disposable  Pocket 
Lighters  from  Thailand,  60  FR  14263, 
14264  (1995),  and  Certain  Carbon  and 
Alloy  Steel  Wire  Rod  from  Canada,  59 
FR  18791, 18794  (1994).  When,  through 
the  application  of  the  functional  test,  we 
find  different  levels  of  trade,  we  may 
make  price  comparisons  at  these  levels 
of  trade.  Our  practice  has  been  that 
satisfaction  of  the  functional  test  creates 
an  economic  presumption  that  LOT  has 
an  impact  on  price  and,  therefore,  the 
comparability  of  the  sales.  Notably,  this 
presumption  exists  regardless  of  which 
party  (respondent  or  petitioner) 
supports  or  opposes  the  finding  of 
distinct  LOTs. 

Once  the  functional  test  has  been 
satisfied,  a  party  opposed  to  reliance  on 
the  resulting  LOTs  for  matching 
purposes  bears  the  burden  of  rebutting 
the  presumption  that  the  distinct  LOTs 
have  an  impact  on  price.  That  rebuttal 
may  be  made  by  presenting  information 
to  demonstrate  a  lack  of  correlation 
between  selling  prices  or  seUing 
expenses  and  LC3Ts.  If  rebuttal 
information  is  presented,  we  conduct  a 
correlation  test  and,  if  appropriate, 
disregard  LOTs  when  comparing  U.S. 
and  foreign  market  prices.  See,  e.g.. 
Certain  Stainless  Steel  Butt-Weld  Pipe    ■ 
and  Tube  Fittings  From  Japan,  59  FR 
12240,  12241  (1994). 

In  1992.  we  articulated  this  practice 
by  announcement  in  Import 
Administration  Policy  Bulletin  92/1. 
Therein,  we  summarized  our  practice, 
stating: 

(i)n  our  questionnaire  we  will  request  that 
respondents  list  the  levels  of  trade  at  which 
they  sell  the  merchandise  under 
investigation.  The  respondent  will  also  he 
asked  to  explain  what  function  each  level  of 
trade  performs.  Initially,  the  analyst  will 
have  to  determine,  based  on  the  reported 
fiinctions,  if  the  respondent  sells  to  distinct, 
discemable  levels  of  trade.  Either  party  will 
have  an  opportunity  to  contest  the  reported 
levels  of  trade  by  presenting  evidence  that 
there  is  not  a  significant  correlation  between 
prices  and  selling  expenses  on  one  hand,  and 
levels  of  trade  on  the  other.  The  information 
on  level  of  trade  will  be  subject  to  the  same 
verification  requirements  as  other 
information  presented  to  the  Department. 
*  *   *  If  a  party  wishes  to  contest  matching 
at  IXJr,  the  party  wilt  either  have  to  rebut  the 
claim  that  there  are  discemable  functions  or 
will  have  to  show  that  there  is  no  correlation 
between  prices  and  selling  expenses  on  the 
one  hand,  and  L.OT  on  the  other. 

In  other  words,  our  practice  is  to 
create  the  presumption  after  the 


Federal  Register  /  Vol.  61,  No.  243  /  Tuesday,  December  17,  1996  /  Notices  66509 


application  of  the  functional  test.  Our 
policy,  based  on  established  practice, 
has  been  that  the  correlation  test  need 
not  be  performed  in  order  to  recognize 
sales  at  distinct  LOTs.  Rather,  the 
correlation  test  need  only  be  applied 
when  a  party  opposed  to  recognition  of 
the  LOTs  presents  information  calling 
into  question  those  LOTs  established  by 
the  application  of  the  functional  test. 
Certain  Stainless  Steel  Butt-Weld  Pipe 
and  Tube  Fittings  From  Japan,  59  FR 
12240, 12241  (1994).  Only  then  will  we 
examine  whether  there  is  a  correlation 
between  selling  prices,  selling  expenses, 
and  LOTs. 

,    In  applying  the  functional  test  in  this 
instance,  we  note  that  NTN  was  unable 
to  adequately  attribute  ISEs  to  LOTs. 
However,  an  examination  of  direct 
selling  expenses  and  prices  shows 
distinct  differences  in  NTN's  three 
LOTs.  We  disagree  with  Torrington  that 
NTN's  designations  for  customer 
category  are  unreliable,  although  we 
have  redesignated  one  customer. 
Torrington  provided  no  other 
information  calling  into  question  the 
LOTs  NTN  reported  and  which  we 
tested.  Therefore,  for  the  final  results  we 
have  continued  to  recognize  NTN's 
thr«e  LOTs. 

8.  Packing  and  Movement  Expenses 

Comment  1:  SNR  Germany  claims  that 
the  Department  intended  to  subtract 
movement  expenses  from  unit  price, 
including  domestic  inland  insurance 
expense,  from  unit  price  as  indicated  in 
the  Department's  December  1, 1995, 
"Preliminary  Results  Analysis 
Memorandum,"  but  the  Department 
inadvertently  added  domestic  inland 
insurance  to  net  price. 

Department's  Position:  We  agree  with 
SNR  Germany  that  we  should  have 
subtracted  domestic  inland  insurance 
expense  from  unit  price.  Accordingly, 
we  have  made  appropriate  changes  to 
^he  calculation  of  net  price  for  the  Hnal 
results. 

Comment  2:  Torrington  asserts  that, 
'>ecause  FAG/Barden  failed  to  report  its 
air  freight  separately  from  its  ocean 
freight  expenses  for  its  FAG  U.S.  sales, 
and  because  it  failed  to  report  air  freight 
expenses  on  a  transaction-specific  basis 
for  its  Barden  sales,  the  Department 
should  apply  partial  BL\  for  these 
expenses  in  the  fmal  results.  Torrington 
argues  that  the  record  indicates  that 
FAG/Barden  was  able  to  report  air 
freight  expenses  on  a  transaction- 
speciHc  basis.  Torrington  further  states 
that  FAG  U.S.'s  claim  that  its  internal 
record-keeping  precludes  segr^ating 
the  two  types  of  freight  charges  is 
inconsistent  with  other  record  evidence. 


FAG/Barden  res[x>nds  that  this 
argument  is  not  applicable  to  ESP  sales 
because  of  the  inability  to  tie  shipments 
to  the  United  States  to  sales  by  the 
subsidiary  in  the  United  States.  FAG/ 
Barden  contends  that  this  c:an  only  be 
relevant  to  PP  sales.  FAG/Barden 
suggests  that  Torrington's  claim  that  the 
factual  record  supports  such  a 
transaction-specific  methodology  is 
unfounded  since,  contrary  to 
Torrington's  statement,  nowhere  is  there 
any  indication  that  Barden  can  trace 
imports  to  sales  and  thus  report  ocean 
freight  expenses  on  a  sale-  or 
transaction-specific  basis.  FAG/Barden 
states  that,  even  if  Torrington's 
argument  were  applicable  to  ESP  sales, 
there  is  no  commingling  of  air  and 
ocean  expenses  in  Barden's  calculation 
such  that  the  ocean  freight  factor  could 
be  skewed  or  unrepresentative. 

Department's  Position:  We  agree  with 
FAG/Barden.  We  verified  that  FAG/ 
Barden's  records  do  not  allow  the 
company  to  link  its  entries  to  its  ESP 
sales.  The  Department  has  long 
recognized  this  common  problem  with 
respect  to  this  generally  fungible 
commodity  product.  See  AFBs  I  at 
31700  and  AFBs  /Vat  10942-43. 
Additionally,  the  Department  has 
recognized  that  allocation  is  appropriate 
for  freight  expenses,  which  are  often  not 
incurred  on  a  transaction-specific  basis. 
See  AFBs  II  at  28398;  See  also  Certain 
Steel  Flat  Products  from  Japan.  58  FR 
37154,  37163  (1993).  The  record 
evidence  discussed  by  Torrington 
demonstrates  that  it  may  have  been 
possible  for  FAG/Barden  to  link  freight 
expenses  with  specific  entries;  however 
it  does  not  indicate  that  FAG/Barden 
could  link  freight  expenses  with  ESP 
sales  to  unrelated  customers.  Given  that 
verified  inability,  FAG/Barden's 
allocation  of  ocean  and  air  freight 
expenses  was  in  accordance  with  the 
Department's  instructions  and  was 
reasonable. 

Comment  3:  Torrington  asserts  that 
RHP  did  not  properly  report  its  air 
freight  expenses  for  U.S.  sales. 
Torrington  states  that,  because  RHP 
failed  to  provide  separate  figures  for  its 
air  freight  and  its  ocean  freight 
expenses,  the  Department  should  not 
accept  RHP's  reporting  methodology 
pertaining  to  ocean  and  air  freight 
expenses  for  the  final  results.  Torrington 
requests  that  the  Department  apply 
partial  BIA  to  U.S.  sales  for  these 
expenses  in  the  final  results. 

NSK/RHP  argues  that  there  is  nothing 
to  support  Torrington's  argument  that, 
because  NSK  did  not  divide  its  ocean 
freight  expense  variable  into  air-  and 
sea-freight  portions,  the  Department 
should  apply  BL\  to  NSK/RHP.  NSK/ 


RHP  contends  that  the  Department 
never  requested  that  NSK/RHP  segregate 
the  two  freight  expenses  and  that,  in 
fact,  the  company  is  unable  to  do  so  due 
to  the  lack  of  a  direct  link  between 
entries  and  ESP  sales  to  the  unrelated 
U.S.  customer.  NSK/RHP  states  that, 
since  it  cannot  link  individual  ocean 
freight  costs  to  specific  U.S.  sales,  it 
cannot  link  groupings  of  such  costs  (e.g., 
ocean  freight,  air  freight)  with  specific 
U.S.  sales. 

In  addition,  NSK/RHP  suggests  that 
Torrington's  request  is  not  timely, 
because  it  did  not  raise  this  issue  in  its 
deficiency  comments  during  the  "fact 
finding"  stage  of  the  proceeding. 

Department's  Position:  We  disagree 
with  Torrington.  In  the  case  of  NSK/ 
RHP's  ESP  transactions,  the  respondent 
explained  in  its  section  B  response,  and 
the  Department  verified,  that  its  records 
did  not  permit  it  to  tie  specific 
shipments  to  specific  resales.  As  noted 
in  Comment  2,  above,  the  Department 
has  long  recognized  that  few  AFB 
producers  can  link  their  entries  to  their 
resales  in  ESP  situations.  See  AFBs  I  at 
31700  and  AFBs  /Vat  10942-43.  It 
follows  that  respondents  will  be  unable 
to  tie  freight  expenses  on  entries  to 
specific  resales.  In  past  reviews  the 
Department  has  permitted  respondents 
to  allocate  air  and  ocean  freight.  See 
AFBs  rv  at  10942.  The  Department 
found  no  evidence  at  verification  that 
NSK/RHP  could  link  its  air  freight 
expenses  to  specific  sales  or  customers. 

The  Department  has  also  recognized 
that  freight  expenses  are  often  not 
incurred  on  a  transaction-specific  basis. 
Therefore,  the  Department  does  not 
require  transaction-specific  reporting  of 
this  expense,  but  rather  permits 
reasonable  allocations.  Set  AFBs  17  at 
28398;  See  also  Certain  Steel  Flat 
Products  from  Japan,  58  FR  37154, 
37163  (1993).  In  accordance  with  the 
Department's  instructions,  because 
NSK/RHP  incurred  its  freight  expenses 
on  the  basis  of  weight,  it  allocated  those 
expenses  on  the  same  basis  in  its  section 
B  response. 

Comment  4:  NSK/RHP  requests  that 
the  Department  calculate  a  packing 
expense  factor  for  bearings 
manufactured  by  RHP  Aerospace  (a 
division  within  NSK/RHP)  and  deduct 
this  packing  expense  from  the  FMV  as 
a  direct  expense.  NSK/RHP  states  that  it 
does  not  maintain  these  expenses  as 
separate  components  of  standard  cost  in 
RHP  Aerospace's  standard  COP 
overiiead,  although  it  made  every  effort 
to  identify  material  and  labor  costs  for 
packing  from  RHP  Aerospace's  standard 
CCH'  overhead.  NSK/RHP  requests  that 
the  Department  use  this  information  in 
the  final  results  as  the  most  accurate 
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cost  calculation  of  packing  for  bearinf^ 
manufactured  by  RHP  Aerospace.  NSK/ 
RHP  r.ontends  that  the  Department 
confirmed  the  accuracy  of  the 
information  in  its  verifif^ation  of  NSK/ 
RHP. 

Torrington  responds  that.  j»iven  that 
NSK/RHP's  normal  business  records  do 
not  document  or  otherwise  support 
NSK/RHP's  estimated  packing  expenses, 
the  Department  should  not  deduct  this 
estimated  expense  from  FMV.  In 
addition.  Torrington  contends  that  NSK/ 
RHP  has  not  adequately  demonstrated 
that  its  attempt  to  segregate  this  expense 
from  RHP  Aerospace's  standard  COP 
overhead  reflects  its  actual  experience. 
Foi  the  reasons  stated  at)ove,  Torrington 
request  that  the  Department  not  make  an 
adjustment  to  FMV  for  packing 
expenses  (materials  and  labor)  for 
bearings  manufactured  by  RHP 
Aerospace. 

Department's  Position:  We  agree  with 
NSK/RHP.  Prior  to  verification,  NSK/ 
RHP  identified,  in  its  supplemental 
response,  those  expenses  in  RHP 
Aerospace's  standard  COP  overhead 
associated  with  packing  material  costs 
and  [lacking  labor  costs.  See  NSK/RHP's 
January  19,  1995  supplemental 
questionnaire  response.  We  verified  the 
accuracy  of  these  expenses  and  found 
no  discrepancies.  We  also  verified  that 
packing  expenses  were  included  in  RHP 
Aerospace's  COM  and  CV.  Therefore, 
we  have  accepted  NSK/RHP's  packing 
material  costs  and  packing  labor  costs 
data  and  have  deducted  packing 
expenses  from  FMV  calculated  for 
bearings  manufactured  by  RHP 
Aerospace  for  these  final  results. 

Comment  5:  NSK/RHP  argues  that  the 
Department  should  split  domestic 
inland  freight  for  all  RHP-brand 
bearings,  other  than  those  manufactured 
by  RHP  Aerospace,  into  pre-sale  freight 
and  post-sale  freight  components,  and 
should  deduct  post-sale  domestic  inland 
freight  from  FMV  as  a  direct  expense. 
NSK/RHP  states  that  it  did  its  best  to 
comply  with  the  Department's  request 
to  segregate  these  costs  by  calculating 
two  expenses  based  on  available 
transport  records  from  the  months  May- 
December  1994  for  RHP-brand  products 
delivered  to  and  from  a  specific 
warehouse. 

Furthermore,  NSK/RHP  argues,  the 
Department  should  separately  calculate 
a  post-sale  domestic  inland  freight 
fjBCtor  for  bearings  manufactured  by  RHP 
Aerospace  and  deduct  that  post-sale 
domestic  inland  freight  from  FMV  as  a 
direct  expense.  NSK/RHP  asserts  that  it 
complied  with  the  Department's  request 
and.  as  noted  above,  identified  those 
expenses  within  the  Material  Control 
Department  (a  division  of  the  standard 


COP  overhead)  associated  with  post-sale 
domestic  inland  freight.  NSK/RHP  states 
that,  if  the  Department  decides  to  take 
this  action,  then  it  must  also  reduce 
RHP  Aerospace's  COM  and  CV  by  the 
same  expense  factor  to  avoid  double 
counting.  < 

Torrington  responds  that  the  ,  ' 
Department  should  not  adjust  FMV  for 
these  estimated  post-sale  domestic 
inland  freight  expenses.  Torrington 
asserts  that  NSK/RHP  has  not 
adequately  demonstrated  that  its 
estimated  calculations  are  reflective  of 
actual  costs,  nor  has  it  demonstrated 
that  its  attempt  to  isolate  post-sale 
domestic  inland  freight  expense  from 
RHP  Aerospace's  standard  COP 
overhead  reflects  its  actual  costs. 
Torrington  further  states  that,  given  that 
NSK/RHP's  normal  business  records  do 
not  document  or  otherwise  support 
NSK/RHP's  estimated  amounts  for  pre- 
sale  freight  and  post-sale  freight  and  ' 
post-sale  freight  for  bearings 
manufactured  by  RHP  Aerospace,  the 
Department  should  not  deduct  the 
estimated  pre-sale/ post-sale  domestic 
inland  freight  expense  and  post-sale 
domestic  inland  freight  expense  from 
bearings  manufactured  by  RHP 
Aerospace  from  FMV.  Torrington  also 
argues  that  NSK/RHP  has  not 
adequately  demonstrated  that  the 
months  it  selected  for  its  estimates  were 
representative  of  its  actual  experience. 
Finally,  Torrington  contends  that,  while 
the  Department  examined  NSK-RHP's 
calculation  of  domestic  inland  freight 
expenses  at  verification,  it  did  not 
specifically  examine  the  estimated  split 
between  post-sale  and  pre-sale  domestic 
inland  freight. 

Additionally,  with  respect  to  RHP- 
brand  bearings  manufactured  by  RHP 
Aerospace,  Torrington  argues  that  if  the 
Department  permits  such  an  adjustment, 
it  should  not  reduce  RHP's  Aerospace 
COM  and  CV  by  the  same  expense 
factor.  Torrington  takes  issue  with  NSK/ 
RHP's  argument  that  not  to  do  so  would 
be  double-counting,  stating  that  NSK/ 
RHP  has  not  demonstrated  that  post-sale 
domestic  inland  freight  expenses  were 
actually  included  in  RHP  Aerospace's 
COM  and  CV.  For  these  reasons,  the 
Department  should  not  deduct  these 
estimated  expenses  frt)m  FMV. 

'Department's  Position:  We  agree  with 
NSK/RHP,  in  part.  Prior  to  verification. 
NSK/RHP,  in  its  supplemental  response, 
presented  calculations  of  pre-sale  and 
post-sale  expenses  based  on  available 
transport  records  for  the  months  May- 
December  1994  and  stated  that  a 
separate  break-out  for  domestic  inland 
freight  did  not  exist  for  RHP  Aerospace 
in  the  normal  course  of  business  but 
was  included  within  the  standard  COP 


overhead.  NSK/RHP  identified  those 
expenses  associated  with  post-sale 
domestic  inland  freight  for  RHP 
Aerospace.  See  NSK/RHP's  January  19, 
199.*)  supplemental  questionnaire 
response.  We  verified  the  accuracy  of 
NSK/RHP's  domestic  freight 
methodology  and  noted  no 
discrepancies.  Therefore,  for  those  final 
results,  we  have  accepted  NSK/RHP's 
pre-sale/post-sale  domestic-freight 
methodology  and  have  deducted  post- 
sale  domestic  inland  freight  from  FMV 
for  all  transactions  except  those 
involving  bearings  manufactured  by 
RHP  Aerospace.  We  have  also  accepted 
NSK/RHP's  calculated  post-sale 
domestic  inland  freight  for  bearings 
manufactured  by  RHP  Aerospace. 

We  disagree  with  NSK/RIff's 
contention  that,  if  the  Department 
accepts  NSK/RHP's  post-sale  domestic 
inland  freight  calculation  for  bearings 
manufactured  by  RHP  Aerospace,  it 
must  also  reduce  RHP  Aerospace's  COM 
and  CV  by  the  same  expense  factor. 
Since  we  cannot  determine  from  NSK/ 
RHP's  questionnaire  response  whether 
post-sale  domestic  inland  freight 
expenses  were  actually  included  in  RHP 
Aerospace's  COM  and  CV,  we  will  not 
reduce  RHP  Aerospace's  COM  and  CV 
by  the  post-sale  domestic  inland  freight 
factor  that  NSK/RHP  calculated. 

Comment  6:  Torrington  argues  that 
the  DepartmeiTt  has  improperly  allowed 
Koyo  to  report  aggregated  air-  and  " 
ocean-freight  expenses.  Torrington 
claims  that  Koyo  has  allocated  air- 
freight expenses  over  all  bearings  . 
shipped  from  Japan  rather  than 
reporting  these  expenses  on  a 
transaction-specific  basis.  Torrington 
cites  examples  in  the  verification  report, 
stating  that  Koyo  maintains  records  that 
enable  it  to  calculate  air-freight 
adjustments  on  a  transaction-specific 
basis  and,  if  it  refuses  to  do  so,  the 
Department  should  apply  a  partial  BIA 
rate,  i.e.,  the  highest  movement 
expenses  reported^ by  any  Japanese 
respondent. 

Koyo  responds  that  the  Department's 
verification  report  for  this  review 
specifically  notes  that  there  were  no 
discrepancies  in  Koyo's  reporting  of  air- 
freight expenses.  According  to  Koyo.  the 
verification  report  supports  its 
contention  that,  although  it  tracks  its 
air-freight  costs,  Koyo  is  unable  to  tie 
individual  air  shipments  to  particular 
sales  to  unrelated  customers  in  the 
United  States.  Finally,  Koyo  contends 
that  it  has  treated  its  air-fireight  expenses 
in  this  review  as  it  has  in  every  past 
review  of  the  orders  on  TRBs  and  AFBs, 
and  the  Department  should  continue  to 
accept  Koyo's  methodology  for  reporting 
its  air-fr«ight  expenses. 
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Department's  Position:  We  agree  with 
Koyo.  In  the  case  of  ESP  transactions, 
theie  is  often  no  direct  link  between 
shipments  and  resales.  We  agree  with 
Koyo's  characterization  of  its  freight 
records  as  described  in  the  verification 
report.  In  the  one  instance  cited  by 
Torrington.  thece  is  no  evidence  that 
Koyo  was  able  to  link  the  air-freight 
costs  associated  with  the  shipment  to 
subsequent  sales  of  the  bearings 
involved  in  this  shipment,  nor  does  it 
establish  that  Koyo's  records  generally 
allow  it  to  link  air-freight  shipments  to 
subsequent  sales.  We  also  agree  with 
Koyo  that  the  verification  report 
establishes  that,  with  respect  to  the 
example  cited  by  Torrington,  air  freight 
was  used  to  maintain  inventory  and  was 
not  incurred  on  direct  shipments  to  the 
unrelated  U.S.  customer.  Therefore, 
because  we  verified  Koyo's  air-  and 
ocean-freight  expenses  and  found  them 
to  have  been  reasonably  allocated,  we 
have  accepted  Koyo's  freight-expense 
calculations. 

Comment  7:  NTN  claims  that  the 
Department  identified  HM  pre-sale 
freight  expenses  erroneously  as  ISEs 
rather  than  as  movement  exp>enses  in  its 
calculations,  and  that  the  Department 
also  failed  to  recognize  the  attribution  of 
model-specific  COP  by  customer 
category.  NTN  requests  that  the 
Department  correct  these  clerical  errors. 

Department's  Position:  We  disagree 
that  our  identification  of  PIM  pre-sale 
h«ight  expenses  as  ISEs  is  a  clerical 
error.  Our  calculations  are  consistent 
with  the  methodology  resulting  from  the 
CAFC's  decision  in  Ad  Hoc  Comm.  of 
AZ-NM-TX-FL  Producers  of  Gmy 
Portland  Cement  v.  United  States,  13 
F.3d  398,  401-02  (CAFC  1994) .  We  also 
disagree  that  we  should  attribute  model- 
specific  COP  to  customer  categories.  As 
noted  above,  NTN  was  unable  to 
adequately  attribute  ISEs  to  LOTs. 
Therefore  we  have  used  only  a  model- 
specific  cost  for  our  final  calculations. 

9.  Related  Parties 

Comment  1:  SKF  Sweden  asserts  that 
the  customer  numbers  for  which  the 
Department  applied  an  arm's-length  test 
in  the  preliminary  margin  calculations 
do  not  correspond  to  the  customer 
numbers  SKF  Sweden  provided  in  its 
COP/CV  supplemental  questionnaire, 
response.  SKF  Sweden  states  that  the 
Department  should  use  only  those 
customer  numbers  reported  in  the  COP/ 
CV  section  of  its  supplemental 
questionnaire  response. 

Torrington  contends  that  the 
Department  established  the  related- 
party  customer  code  properly  in  its 
calculations  and  should  not  adjust  its 
calculations. 


Department's  Position:  We  have 
examined  the  record  and  agree  with 
SKF  Sweden  that  we  made  an  error  in 
identifying  which  customers  to  include 
in  the  related-party  arm's  length  test. 
Therefore  we  have  modified  the 
customer-code  list  in  the  arm's-length 
test  to  reflect  only  those  customers  SKF 
Sweden  identified  in  its  COP/CV 
supplemental  questionnaire  response. 

Comment  2:  Torrington  asserts  that 
the  Department  should  test  SKF 
France's  reported  HMPs  for  differences 
in  selling  prices  to  related  and  unrelated 
customers  as  it  did  for  other 
respondents  in  this  review. 

SKF  France  contends  that,  pursuant  to 
the  Department's  instructions,  it 
excluded  sales  to  related  parties  from 
the  sales  file,  so  no  test  is  necessary. 

Department's  Position:  We  disagree 
with  Torrington.  Because  SKF  France 
reported  HM  sales  to  unrelated 
customers  only  and  did  not  request  the 
E)epartment  to  consider  sales  it  made  to 
related  parties,  there  are  no  relevant 
related-party  sales  for  which  we  need  to 
conduct  an  arm's-length  test. 

Comment  3:  NTN  objects  to  the 
Department's  standards  for  eliminating 
related-party  HM  sales  not  made  at 
arm's  length.  NTN  contends  that  the 
Department's  method  of  comparing 
sales  prices  by  class,  model,  and 
customer  category  is  inadequate  to 
determine  whether  prices  are 
comparable  without  consideration  of 
other  fectors  such  as  payment  terms  and 
quantities  sold. 

Department's  Position:  We  disagree 
with  NTN.  Section  353.45  our 
regulations  provides  that  we  will  use 
related-party  sales  in  the  calculation  of 
FMV  "only  if  satisfied  that  the  price  is 
comparable  to  the  price  at  which  the 
producer  or  reseller  sold  such 
merchandise  to  a  person  not  related  to 
the  seller"  (emphasis  added).  The 
regulations  direct  us  to  focus  on  price. 
We  have  established  a  reasonable  and 
objective  standard  for  determining 
whether  related-party-sales  prices  are 
comparable  to  unrelated-party-sales 
prices;  if  at  least  99.5%  of  the  volume 
of  a  related-party's  sales  are  made  at 
prices  equal  to,  or  greater  than,  prices  to 
unrelated  parties,  then  we  consider 
those  related-party  sales  to  be  reliable. 
We  used  this  methodology  in  AFBs  III 
and  the  CIT  upheld  it  in  NTN  II. 

Further,  we  disagree  with  NTN  that 
we  do  not  consider  payment  terms.  We 
take  payment  terms  into  account  by 
adjusting  prices  for  credit  expenses. 
Because  we  deduct  credit  and  conduct 
our  analysis  by  level  of  trade,  our  arm's- 
length  test  accounts  for  diffierences  in 
payment  terms  and,  to  the  extent  that 
they  are  reflected  in  sales  to  different 


levels  of  trade,  differences  in  quantities 
of  sale.  See  AFBs  IV  al  10946-47. 
Finally,  with  respect  to  NTN's 
contention  that  the  related-party  test 
does  not  adequately  consider  quantities 
sold,  we  note  that  NTN  has  not  shown 
the  affect,  if  any,  that  quantity 
differences  had  on  its  selling  prices. 

10.  Samples,  Protot]rpe8,  and  Ordinary 
Course  of  Trade 

Although  we  may  exclude  sales  from 
the  home  market  database  under  section 
773(a)(1)  of  the  Tariff  Act  where  we 
determine  that  those  sales  were  not 
made  in  the  ordinary  course  of  trade, 
there  is  no  parallel  provision  allowing 
for  exclusion  of  such  sales  from  ths  U.S. 
database.  See  Floral  Trade  Council  of 
Davis.  Cal.  v.  United  States.  77S  F. 
Supp.  1492, 1503  n.l8  (OT  1991).  As 
we  have  explained  in  past  reviews,  we 
do  not  exclude  U.S.  sales  from  our 
review  merely  because  they  are 
designated  as  'samples"  or  "prototype." 
See  AFBs  II  at  28395  and  AFBs  III  at 
39744.  However,  we  will  only  exclude 
U.S.  sales  from  our  review  in  unusual 
situations,  in  which  those  sales  are 
unrepresentative  and  extremely 
distortive.  See,  e.g.,  Chang  Tieb  Indus. 
Co.  V.  United  States,  840  F.  Supp.  141, 
145-46  (CIT  1993)  (exclusion  of  sales 
may  be  necessary  to  prevent  fraud  on 
the  Department's  proceedings). 

Contrary  to  the  statements  made  by 
several  parties,  while  we  have 
acknowledged  that  we  may  exclude 
small  quantities  of  sales  in 
investigations,  we  do  not  follow  the 
same  policy  in  reviews.  This  is  because, 
under  the  statute,  the  Department  is 
required  in  an  administrative  review  to 
calculate  an  amount  of  duties  to  be 
assessed  on  all  entries  of  subject 
merchandise,  and  not  merely  to  set  a 
cash  deposit  rate. 

Our  treatment  of  samples  and 
prototypes  was  recently  upheld  by  the 
OT  in  FAG  III.  In  that  case,  the  OT 
recognized  the  liihitations  on  our 
authority  to  exclude  U.S.  sales  in  an 
administrative  review.  The  OT  upheld 
our  procedural  requirements  for 
establishing  that  a  sale  is  a  true  sample, 
which  require  the  respondents  to 
establish  that:  (1)  Ownership  of  the 
merchandise  has  not  changed  hands; 
and  (2)  the  sample  was  returned  to  the 
respondent  or  destroyed  in  the  testing 
process.  Id.  at  11,  citing  Granular 
Polytetrafluoroethylene  Resin  from 
Japan,  58  FR  50343,  50345  (September 
27. 1993). 

The  fact  that  merchandise  is  sold  at  a 
very  low  price,  or  even  priced  at  zero  is 
not  sufficient  to  establish  that  the  sale 
is  a  sample.  The  reason  for  this  policy 
is  that  a  respondent  could  disguise 
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dumping  by  matching  zero-priced  sales, 
designated  as  "samples,"  with  sales 
above  fair  value.  Although,  on  average, 
customers  would  be  purchasing  the 
merchandise  below  fair  value,  if  we 
were  to  disregard  the  sales  designated  as 
"samples,"  our  calculations  would  find 
no  dumping.  For  this  reason,  we  require 
additional  evidence  that  sales  are  true 
samples  before  th«;r  will  be  excluded 
from  the  U.S.  sales  database. 

Comment  1:  Torrington  asserts  that 
the  Department  properly  included  in  the 
preliminary  results  U.S.  sales  that  SKF 
France  had  deemed  sales  of  sample  and 
prototype  merchandise  and  requested 
excluded.  Torrington  claims  that  the 
statute  mandates  tbat  the  Department 
must  analyze  the  USP  of  each  entry  of 
subject  merchandise  and  assess 
antidumping  duties  on  each  entry,  and 
the  statute  does  not  make  an  exception 
for  sample  or  prototype  sales. 
Torrington  also  claims  that,  in  all 
previous  reviews  of  these  orders,  the 
Department  agreed  with  this  position. 
Torrington  states,  in  addition,  that  SKF 
France  did  not  provide  adequate  factual 
infcMTnation  regarding  the  alleged 
samples  or  prototypes  to  support  its 
position. 

SKF  France  argues  that  the 
Department  may  exclude  U.S.  sample  or 
prototype  sales  from  its  margin 
calculation,  as  the  Department 
explained  in  a-recent  brief  to  the  CIT. 
See  Defendant's  Response  Brief 
(December  15,  1995)  in  Ct.  No.  95-03- 
00335-S  at  16.  According  to  SKF 
France,  the  Department  cited  three 
circumstances  in  which  it  can  exclude 
certain  U.S.  sales,  including  where 
sample  sales  do  not  constitute  true  sales 
(citing  Defendant's  Response  Brief,  Dec. 
15.  1995,  CT  No.  95-03-00335-S  at  16). 
SKF  France  contends  that  the  statute 
sets  forth  general  requirements  for 
conducting  administrative  reviews  and 
the  general  deHnition  of  dumping,  but 
does  not  preclude  the  Department  from 
exercising  its  discretion  to  exclude  sales 
in  which  the  failure  to  exclude  such 
sales  would  result  in  an  inaccurate 
margin  calculation,  citing  NTN  I.  In 
addition.  SKF  France  claims  the 
Department  has  recognized  its  authority 
to  exclude  U.S.  sample  and  prototype 
sales  in  administrative  reviews.  SKF 
France  claims  that  it  provided  full  cost 
information  and  sales  prices  for  each  of 
the  reported  sample  and  prototype  sales. 

Department's  Position:  We  agree  with 
Torrington.  As  we  explained  in  AFBs  II 
(at  28395).  other  than  for  sampling,  and 
except  under  the  limited  circumstances 
discussed  above,  there  is  neither  a 
statutory  nor  a  regulatory  basis  for 
excluding  U.S.  sales  from  review.  The 
E)epartment  must  examine  all  U.S.  sales 


within  the  POR.  See  also  Final  Results 
of  Antidumping  Administrative  Review; 
Color  Television  Receivers  From  the 
Republic  of  Korea,  56  FR 12701, 12709 
(March  27, 1991). 

Comment  2:  Torrington  states  that  the 
Department  should  reject  SNR's  claims 
that  it  should  exclude  certain  U.S.  and 
HM  sales  from  the  dumping  analysis. 
First,  Torrington  claims,  the  Department 
has  no  statutory  authority  to  exclude 
any  U.S.  sales.  With  respect  to  HM 
sales,  Torrington  argues  that  SNR  has 
recorded  a  separate  product  code  for  the 
sample  models  and  it  did  not  clarify 
how  this  affected  the  coda  reported  in 
Held  IDNUM  (which  SNR  claims  should 
be  used  for  matching  purposes). 
Additionally,  Torrington  contends  that 
SNR  did  not  supply  any  documentation 
nor  has  it  offered  a  description  of  the 
types  or  models  involved.  Therefore,  the 
Department  should  deny  SNR's  requests 
for  exclusions. 

SNR  responds  tbat  Torrington  is  in 
error  and  that,  in  fact,  the  Department 
used  all  U.S.  and  HM  sample  sales  in  its 
analysis.  SNR  concludes  that  the 
Department  does  not  need  to  make  any 
changes  in  the  margin  program  for  the 
fmal  results  with  regard  to  this 
comment. 

Department's  Position:  We  agree  with 
Torrington  that  we  should  not  exclude 
any  of  SNR's  U.S.  and  HM  sample  sales 
from  our  analysis.  We  also  agree  with 
SNR  that  we  included  all  such  sales  in 
our  preliminary  margin  calculations. 
Therefore,  no  change  for  the  final  results 
is  necessary. 

Comment  3:  Torrington  contends  that 
the  Department  should  not  exclude  any 
of  SKF  Sweden's  U.S.  sample  and 
prototype  sales.  Torrington  cites  section 
751(a)(2)(A)  in  support  of  its  position 
that  any  imports  that  are  dumped 
should  be  subject  to  antidumping  duty 
assessments.  Torrington  also  cites  AFBs 
/at  31713,  AFBS  //at  28394-95,  AFBs 
///at  39776.  and  AFBs  IV  at  10947  in 
noting  the  Department's  practice  of 
including  all  U.S.  sales  in  these  reviews. 
Torrington  states  that,  although  the 
Department  will  exclude  sample  sales  in 
situations  where  there  is  no  transfer  of 
ownership  between  the  exporter  and  the 
U.S.  purchaser,  SKF  Sweden  did  not 
demonstrate  that  it  retained  ownership 
of  its  sample  sales. 

In  addition,  Torrington  states,  because 
SKF  Sweden  did  not  provide  any  factual 
information  regarding  the  sample  or 
prototype  sales,  the  Department  should 
not  exclude  HM  sales  of  samples  and 
prototypes  from  its  analysis. 
Furthermore,  Torrington  contends,  in 
SKF  Sweden's  supplemental 
questionnaire  response.  SKF  Sweden 
stated  that  there  were  no  sales  of 


samples  and  prototypes  in  the  HM. 
Thus,  since  SKF  Sweden  claims  that 
none  of  its  HM  sales  were  of  samples  or 
prototypes,  there  is  no  basis  to  exclude 
these  sales  from  the  HM  database. 

SKF  Sweden  responds  that  the 
Department  may,  under  certain 
circumstances,  exclude  sample  or 
prototype  U.S.  sales  from  the  margin 
calculation.  SKF  Sweden  states. that,  in 
arguments  before  the  CIT,  the 
Department  explained  that  it  would 
exercise  its  authority  to  exclude  certain 
U.S.  sales  when  small  quantities  are 
sold,  to  prevent  fraud  in  the  proceeding, 
or  where  sample  sales  do  not  reflect  true 
sales.  SKF  Sweden  contends  that  the 
Department  also  has  the  discretion  to 
exclude  sales  when  the  inclusion  of 
such  sales  may  result  in  an  inaccurate 
margin  calculation,  citing  NTN  I  ai 
1208.  SKF  Sweden  also  contends  that 
the  transfer  of  ownership  between  seller 
and  purchaser  is  not  a  sole  criterion 
upon  which  the  Department  bases  its 
analysis.  SKF  Sweden  asserts  that  the 
record  demonstrates  that  its  sample  and 
prototype  U.S.  sales  are  not 
representative  of  the  products  sold 
within  the  ordinary  course  of  trade  and, 
therefore,  they  should  be  excluded  from 
the  margin  calculations. 

SKF  Sweden  notes  that  its 
supplemental  questionnaire  response 
indicates  that  there  were  no  HM  sales  of 
samples  and  prototypes,  and  states  that 
Torrington's  assertions  regarding  the 
inclusion  of  these  sales  in  the 
Department's  analysis  are  moot. 

Department's  Position:  We  agree  with 
Torrington.  As  noted  above,  we  will 
only  exclude  U.S.  sales  from  our  review 
in  unusual  situations,  i.e.,  where  the 
sales  are  unrepresentative  and 
extremely  distortive.  SKF  Sweden  has 
not  submitted  evidence  sufficient  to 
satisfy  the  criteria  for  excluding  U.S. 
sample  sales  from  our  analysis. 
Specifically,  SKF  Sweden  has  failed  to 
demonstrate  that:  (1)  It  maintains 
ownership  of  the  subject  merchandise 
after  exportation  to  the  United  States, 
and  (2)  the  customer  destroyed  the 
merchandise  during  testing  or  returned 
it  to  SKF  Sweden. 

We  also  disagree  with  SKF  Sweden's 
argument  that  we  may  exercise 
discretion  to  exclude  sales  in  which  the 
quantities  are  small.  The  case  that  SKF 
Sweden  cites  in  support  of  its  argument 
concerns  an  LTFV  investigation.  As 
noted  above,  we  have  the  discretion  to 
eliminate  unusual  U.S.  sales  in  an 
investigative  proceeding;  we  do  not 
have  the  same  discretion  in  an 
administrative  review. 

SKF  Sweden  did  not  have  HM  sales 
of  samples  and  prototypes.  Therefore, 
Torrington's  argument  that  the 
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Department  should  not  exclude  these 
sales  from  the  HM  database  is  moot. 

Comment  4:  NSK/RHP  argues  that  the 
Department  should  remove  from  the 
calculation  of  USP  those  transactions  of 
bearings  NSK/RHP  gave  away  in  the 
United  States  as  samples.  NSK/RHP 
states  that  the  antidumping  law  applies 
only  to  sales  of  the  subject  merchandise 
in  the  United  States  and  that,  by 
including  such  samples  in  the  U.S. 
database,  the  Department  fails  to 
acknowledge  that  consideration  must  t>e 
promised  or  paid  by  the  buyer  to  the 
seller  in  order  for  the  transaction  to 
constitute  a  sale.  NSK/RHP  argues  that 
the  Department  should  revise  its 
deHnition  of  the  term  "sale"  to  comport 
with  a  standard  definition  of  this  term. 

Torrington  asserts  that  NSK/RHP's 
contention  that  alleged  "sample"  sales 
made  at  "zero  prices"  should  not  be 
included  in  the  U.S.  sales  database  is 
contrary  to  the  statute.  Torrington 
argues  that,  in  administrative  reviews, 
the  Department  must  analyze  the  USP  of 
each  entry  of  merchandise  subject  to  the 
antidumping  duty  order  and  there  is  no 
exception  to  this  categorical  mandate  for 
zero-price  "sample"  sales.  Torrington 
argues  that  NSK/RHP's  argiunent  that 
the  Department  should  revise  its 
definition  of  the  term  "sale"  to  comport 
with  an  alleged  non-legal  "standard" 
definition  of  the  term  "sale"  lacks  merit 
because  NSK/RHP  has  not  demonstrated 
that  its  purported  non-legal  deGnition  of 
the  term  "sale"  comports  with  the 
definition  of  the  term  "sample  sale" 
sanctioned  by  law  and  the  courts. 

Department's  Position:  We  agree  with 
Torrington.  NSK/RHP  failed  to 
demonstrate  either  of  the  two  criteria, 
described  above,  which  must  be  met  for 
sample  sales  to  be  excluded  from  the 
U.S.  sales  database.  Therefore,  we  have 
continued  to  review  and  calculate 
margins  on  the  basis  of  NSK/RHP's 
claimed  samples.  With  regard  to  NSK/ 
RHP's  argument  that  the  "samples"  are 
not  true  "sales,"  we  note  that  we  cannot 
accept  a  sample  sales  claim  simply  on 
the  basis  of  designation.  Furthermore,  as 
noted  above,  were  we  to  accept  NSK/ 
RHP's  argument  that  the  alleged 
samples  are  not  actually  sales  per  se,  we 
would  be  allowing  a  loophole  that 
respondents  could  use  to  mask 
dumping. 

Comment  5:  Torrington  argues  that 
the  Department  should  not  exclude  SKF 
Italy's  sample  and  prototype  sales  from 
the  U.S.  or  HM  databases.  Torrington 
notes  that  the  Department  properly  did 
not  exclude  such  sales  in  its  preliminary 
margin  calculation. 

SKF  Italy  argues  that  the  Department 
has  the  discretion  to  exclude  sample 
sales  firom  both  the  U.S.  and  HM 


databases.  SKF  Italy  asserts  that  it  has 
demonstrated  that  its  reported  sample 
sales  in  both  the  U.S.  market  and  the 
HM  are  samples  and,  therefore,  they 
should  be  excluded. 

Department's  Position:  We  disagree 
with  SKF  Italy.  As  noted  above,  merely 
designating  a  sale  as  a  "sample"  does 
not  entitle  a  respondent  to  exclusion  of 
that  sale  firom  the  database.  The 
respondent  must  provide  evidence  to 
prove  its  claim  that  the  designated  sales 
are  actually  sample  sales.  Further,  they 
must  meet  the  criteria  discussed  above 
in  order  to  merit  the  exclusion  of  U.S. 
sample  sales,  and  must  demonstrate  that 
HM  sample  sales  are  outside  the 
ordinary  course  of  trade.  In  this 
instance,  SKF  Italy  failed  to  provide  any 
evidence  to  support  its  sample  sale 
claims.  Therefore,  we  have  continued  to 
review  and  calculate  margins  on  the 
basis  of  SKF  Italy's  sample  sales. 

Comment  6:  Torrington  requests  that 
the  Department  examine  all  of  FAG 
Italy's  U.S.  sales.  Torrington  argues  that 
section  751(a)(2)  of  the  Tariff  Act 
requires  that  the  Department  analyze  the 
USP  of  each  entry  of  merchandise 
subject  to  the  antidumping  duty  order. 
Petitioner  states  that  there  is  no 
exception  for  zero-price  sample  or 
prototype  sales. 

FAG  Italy  responds  that  the 
Department  has  consistently  held  that, 
where  merchandise  is  not  sold  within 
the  meaning  of  section  772  of  the  Tariff 
Act,  the  transaction  is  i\ot  a  sale  for 
antidumping  purposes.  FAG  Italy 
contends  that  section  772  defines  an 
ESP  sale  as  the  price  at  which 
merchandise  is  sold  or  agreed  to  be  sold 
in  the  United  States.  In  FAG  Italy's  case, 
respondent  asserts,  all  sample 
transactions  were  zero-priced  so  there 
was  no  price  at  which  merchandise  was 
sold. 

FAG  Italy  argues  that  Torrington's 
reliance  on  section  751(a)(2)(A)  of  the 
Tariff  Act  is  misplaced.  Respondent 
contends  that  the  provision  requiring 
the  Department  to  analyze  the  USP  of 
each  entry  of  merchandise  subject  to  the 
antidumping  duty  order  applies  in  its 
literal  sense  only  to  PP  situations.  In 
ESP  situations,  FAG  Italy  holds,  the 
Department  does  not  review  any  entries; 
it  reviews  sales.  In  conclusion,  FAG 
Italy  requests  that  the  Department 
exclude  sales  of  zero-priced  sample/ 
prototype  merchandise  from  FAG  Italy's 
U.S.  sales  database. 

Deportment's  Position:  We  agree  with 
Torrington.  FAG  Italy  failed  to 
substantiate  its  claims  that  the  sales 
were  actually  sample  sales  or  to 
demonstrate  that  either  of  the  two 
criteria  described  above  were  met. 
Therefore,  we  have  continued  to  review 


and  calculate  margins  on  the  basis  of 
FAG  Italy's  claimed  sample  sales. 

Comment  7:  NSK  argues  that  the 
Department  should  eliminate  zero-price 
sample  transactions  from  the  U.S. 
database  because  the  record 
demonstrates  that  the  provision  of  these 
samples  are  not  sales  but  rather 
promotional  expenses.  NSK  contends 
that  the  Department  verified  that  NSK 
did  not  "sell"  sample  bearings  in  the 
United  States  during  the  review  period, 
but  rather  supplied  sample  bearings  to 
customers  free  of  charge. 

Torrington  argues  that  every  entry  is 
subject  to  review  and  that,  if  the 
Department  excludes  the  zero-priced 
sample  Sales  from  the  U.S.  sales 
database,  it  will  allow  NSK  to  evade  the 
antidumping  law  by  providing  zero- 
based  sales  coupled  with  higher-priced 
sales  to  yield  lower  weighted-average 
margins.- Torrington  contends  that  the 
Department  should  continue  to  include 
NSK's  zero-priced  sample  sales  in  the 
U.S.  sales  database  for  the  final  results. 

Department's  Position:  We  disagree 
with  NSK.  NSK  failed  to  demonstrate 
either  of  the  two  criteria  described 
above.  Therefore,  we  have  continued  to 
review  and  calculate  margins  on  the 
basis  of  NSK's  claimed  samples.  With 
regard  to  NSK's  argument  that  the 
"samples"  are  not  true  "sales,"  we  note 
that  we  cannot  accept  a  sample  sales 
claim  simply  on  the  basis  of 
designation.  Furthermore,  as  noted 
above,  were  we  to  accept  NSK's 
argument  that  the  alleged  samples  are 
not  actxially  sales  per  se,  we  would  be 
allowing  a  loophole  that  respondents 
could  use  to  mask  dumping. 

Comment  8:  NTN  argues  that  it 
identified  certain  HM  sales  as  sample 
sales  and  that  the  Department  erred  in 
not  excluding  these  sales  from  the 
calculation  of  weighted-average  FMVs. 
NTN  also  asserts  that  the  Department 
included  certain  other  HM  sales 
respondent  had  identified  as  not  in  the 
ordinary  course  of  trade  in  the 
calculation  of  weighted-average  prices. 
NTN  requests  that  the  Department 
disregard  these  sales  for  the  purposes  of 
calculating  FMV. 

Torrington  believes  that  NTN  has  not 
met  the  burden  of  proving  that  sample 
sales  are  outside  the  ordinary  course  of 
trade.  Torrington  contends  that 
respondents  must  meet  a  standard  such 
as  that  affirmed  in  Murata  A^.  Co.,  Ltd 
V.  United  States,  (820  F.  Supp.  603,  606 
(1993)),  which  establishes  that,  if 
sample  sales  are  to  be  excluded, 
respondents  must  demonstrate  different 
sales  practices  with  respect  to  sample 
sales,  such  as  negotiating  sample-sales 
prices  separately  from  standard  sales  . 
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transactions,  in  order  to  have  such  sales 
excluded. 

Department's  Position:  We  disagree 
with  NTl^  that  we  should  exclude 
certain  sample  sales  from  the 
calculation  of  FMV.  Based  on 
information  we  examined  at  verification 
we  are  satisfied  that  these  sales  were  not 
made  outside  the  ordinary  course  of 
trade.  As  the  Department  stated  in  AFBs 
///(at  39775),  "identify(iag)  sales  as 
sample  •   •   *  sales  does  no!  necessarily 
render  such  sales  outside  the  ordinary 
course  of  trade.  *   *   *  Such  evidence 
does  not  indicate  that  such  sales  were 
made  outside  the  ordinary  course  of 
trade."  We  also  disagree  that  we  should 
disregard  other  sales  NTN  identified  as 
not  in  the  ordinary  course  of  trade. 
NTN's  standard  of  "low  volume  of 
sales'*  is  inadequate  as  a  definition  of 
sales  not  in  the  ordinary  course  of  trade. 
NTN  has  presented  no  other  supporting 
information  that  identifies  a  low-volume 
sale  as  outside  the  ordinary  course  of 
trade.  The  Department  has  determined 
that  "(i)nfrequent  sales  of  small 
quantities  of  certain  models  is 
insufficient  evidence  to  establish  that 
sales  were  made  outside  the  ordinary 
course  of  trade."  Id. 

11.  Taxes,  Duties,  and  Drawback 

Comment  1:  FAG/Barden  claims  that 
the  Department  inadvertently  dropped 
the  variable  for  "other  revenue"  in  its 
calculation  of  adjusted  USP  at  a  certain 
point  in  its  computer  program.  Further, 
FAG/Barden  argues  that,  in  the 
calculation  of  VAT  for  HM  sales,  the 
Department  should  add  the  variable 
"other  revenue"  to  the  total  unit  price. 
FAG/Barden  requests  that  the 
Department  correct  these  clerical  errors 
for  the  final  results. 

Torrington  disagrees  with  FAG/ 
Barden's  argument  that,  in  the 
calculation  of  VAT  for  HM  sales,  the 
Department  should  add  the  variable 
"other  revenue"  to  the  total  unit  price. 
Torrington  argues  that  FAG/Barden  has 
not  provided  a  narrative  description  of 
this  field  nor  did  FAG/Barden  identify 
this  in  its  narrative  description  of  the 
VAT.  Torrington  argues  that  the 
Department  should  not  make  the 
revisions  FAG/Barden  requests. 

Department's  Position:  We  disagree 
with  FAG/Barden.  FAG/Barden  has 
misread  the  purpose  of  the  language  at 
a  certain  point  in  the  Department's 
computer  program.  FAG/Barden 
contends  that  this  language  in  the 
computer  program  refers  to  the 
calculation  of  adjusted  USP.  However, 
at  thti  point  in  the  computer  program  to 
which  FAG/Barden  refers,  we  adjust 
FMV  for  the  application  of  the  cost  test, 
not  for  the  adjustment  of  USP. 


Therefore,  we  have  not  made  FAG/ 
Barden's  suggested  changes  to  the 
computer  program  for  these  final 
results. 

With  respect  to  FAG/Barden 's  second 
contention,  that  the  Department  should 
add  the  variable  "other  revenue"  to  the 
total  unit  price  in  the  calculation  of 
VAT  for  HM  sales,  we  determined  that, 
because  FAG/Barden  did  not  provide  a 
narrative  description  of  this  field  in  its 
questionnaire  responses  and  did  not 
identify  this  expense  in  its  narrative 
description  of  VAT,  we  cannot 
accurately  determine  what  the  variable 
"other  revenue"  includes.  Therefore,  we 
have  not  adjusted  VAT  for  HM  sales  to 
include  the  variable  "other  revenue"  for 
these  final  results. 

Comment  2:  SKF  France  claims  that 
the  Department  failed  to  make 
adjustments  for  billing  adjustments  2, 
freight  revenue,  and  packing  revenue  to 
the  taxable  base  on  which  it  calculated 
VAT. 

Torrington  argues  that  expenses  for 
billing  adjustments  should  not  be  an 
adjustment  to  the  taxable  base. 
Torrington  contends  that  SKF  France 
did  not  report  this  expense  correctly 
because  the  reporting  methodology  does 
not  isolate  amounts  incurred  on  in- 
scope  sales.  For  freight  revenue  and 
packing  revenue,  Torrington  contends 
that,  for  SOS  sales,  SKF  France  did  not 
report  these  revenues  on  transaction- 
specific  bases.  Torrington  as.serts  that 
the  reporting  methodology  of  these  three 
expenses  do  not  meet  the  standard  that 
it  claims  the  Court  required  ia 
Torrington  I  at  1579. 

Department's  Position:  We  agree  with 
SKF  France  and  have  included  its  home 
market  billing  adjustment  2,  except  as 
noted  below,  packing  revenue,  and 
freight  revenue  amounts  in  the  taxable 
base  used  to  calculate  VAT.  Torrington 
acknowledges  that  a  significant  majority 
of  SKF  France's  packing  and  freight 
revenues  were  reported  on  a 
transaction-specific  b^sis  and  provides 
only  a  conclusory  statement  that  SKF 
France  allocated  a  small  portion  of  its 
revenue  amounts. 

We  base  the  VAT  adjustment  on 
adjusted  FMV;  we  factored  these 
variables  fully  into  FMV  and  have 
therefore  included  them  in  the  VAT 
calculation.  However,  as  noted  in 
Discounts,  Rebates,  and  Price  ^. .         ^ 
Adjustments,  above,  we  have    ^ 
disallowed  SKF  France's  negative    :  .    - 
billing  adjustment  2  amounts. 
Accordingly,  we  did  not  include 
negative  billing  adjustments  in  our  VAT 
calculation. 

Comment  3:  SKF  Germany  argues  that 
the  Department  neglected  to  adjust  the 
price  upon  which  it  calculated  VAT  for 


billing  adjustment  2,  freight  revenue  2, 
and  packing  revenue.  SKF  Germany  also 
states  that  the  HMP  on  which  the 
Department  calculated  the  VAT 
includes  these  adjustments. 

Torrington  argues  that  the  Department 
should  not  adjust  for  billing  adjustments 
because  SKF  Germany  did  not  report 
them  correctly,  relying  instead  on  a 
reporting  methodology  that  does  not 
isolate  amounts  hicurred  on  in-scope 
sales.  Torrington  contends  that  freight 
revenues  and  packing  revenues  are  also 
allocated  amounts  and  these  three 
expenses  do  not  meet  the  QT's 
allocation  criteria  since  the  expenses  are 
allocated  across  sales  that  include  non- 
subject  merchandise. 

Department's  Position:  We  agree  with 
SKF  Germany  for  the  reasons  provided 
in  response  to  Comment  2,  above,  and 
have  included  its  home  market  billing 
adjustment  2,  packing  revenue,  and 
freight  revenue  amounts  in  the  taxable 
base  used  to  calculate  VAT.  Torrington 
acknowledges  that  a  significant  majority 
of  SKF  Germany's  packing  and  freight 
revenues  were  reported  on  a 
transaction-specific  basis  and  provides 
only  a  conclusory  statement  that  SKF 
Germany  allocated  e  smallportion  of  its 
revenue  amounts.  However,  as  noted  in 
Discounts,  Rebates,  and  Price 
Adjustments,  above,  we  have 
disallowed  SKF  Germany's  negative 
billing  adjustment  2  amounts. 
Accordingly,  we  did  not  include 
negative  billing  adjustments  in  our  VAT 
calculation. 

Comment  4:  SKF  Italy  argues  that  the 
Department  should  change  its 
calculation  of  VAT  by  including 
packing  revenue  in  the  net  price    , 
because  the  price  on  which  VAT  is 
actually  ass^sed  includes  packing 
revenue. 

Torrington  notes  that  packing  revenue 
is  described  as  a  negotiated  charge  for 
packing,  expressed  as  a  percentage  of 
invoice  price  and  separately  listed  on 
the  invoice,  and  that  SKF  Italy  did  not 
provide  any  further  details.  Torrington 
contends  that,  on  the  basis  of  the  record 
evidence,  the  Department  is  not 
required  to  modify  its  methodology  for 
the  final  results. 

Department's  Position:  We  agree  with 
SKF  Italy.  Because  packing  revenue  is 
included  in  the  price  on  which  VAT  is 
charged,  the  VAT  we  calculate  for  the 
HM  sale  should  refiect  pacJcing  revenue. 
We  have  made  this  change  for  the  final 
results. 

Comment  5:  Torrington  argues  that 
the  Department  should  disallow  the 
duty  drawback  SKF  Italy  claimed  in 
connection  with  its  U.S.  sales. 
Torrington  contends  that  SKF  Italy 
failed  to  demonstrate  the  link  between 
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the  import  duties  it  paid  and'the  rebate 
it  received,  and  that  SKF  Italy  failed  to 
demonstrate  that  there  were  sufTicient 
imports  of  the  imported  material  to 
account  for  the  duty  drawback  it 
received  for  the  export  of  the 
manufactured  product. 

SKF  Italy  argues  that  its  methodology 
for  calculating  duty  drawback 
adjustment  has  not  oinnged  since  the 
LTFV  investigation  and  that  the 
Department  has  accepted  it  in  all 
segments  of  the  proceeding.  SKF  Italy 
contends  that  the  Italian  legislation 
makes  clear  what  is  eligible  for  duty 
drawback  and  that  the  Department  has 
verified  the  link  between  the  legislation, 
SKF  Italy's  methodology,  and  SKF 
Italy's  actual  experience.  SKF  Italy 
observes  that  neither  the  legislation  nor 
its  methodology  has  changed  since  that 
verification.  Finally,  SKF  Italy  argues 
that  its  response  demonstrates  the 
sufficiency  of  imports  of  raw  material 
inputs  to  account  for  the  duty  drawback 
it  received  on  exports  of  finished  goods. 

Department's  Position:  We  disagree 
with  Torrington.  We  apply  a  two-part 
test  to  determine  whether  to  grant  a 
respondent's  claimed  adjustment  to  USP 
for  duty  drawback.  In  this  test,  a 
respondent  must  demonstrate  that  (1)  a 
link  exists  between  the  import  duties  it 
paid  and  the  rebate  it  received,  and  (2) 
there  were  sufficient  imports  of  the 
imported  material  to  account  for  the 
duty  drawback  it  received  for  the  export 
of  the  manufactured  product.  We 
applied  this  test  in  addressing  the  issue 
of  SKF  Italy's  claimed  duty  drawback 
adjustment  and,  based  on  those 
verification  findings,  accepted  the 
adjustment  for  the  final  results.  See 
AFBs  //at  28420.  Thus,  we  have 
determined  previously  that,  under  the 
Italian  duty  drawback  system,  a 
sufficient  link  exists  between  the 
amount  of  duties  paid  and  the  amount 
of  duty  drawback  claimed.  In  addition, 
as  in  prior  reviews,  we  have  reviewed 
SKF  Italy's  cost  response  and  conclude 
that  it  purchased  sufficient  inputs  fit>m 
overseas  related  parties  to  support  its 
claimed  duty  drawback  adjustment.  See 
Federal  Mogul  V.  924  F.  Supp.  210  (CIT 
April  19, 1996).  Furthermore,  SKF  Italy 
submitted  copies  and  English 
translations  of  the  applicable  laws  and 
duty  drawback  rates,  and  we  observed 
from  this  evidence  that  the  factual 
situation  has  not  chaoged  since  the  90/ 
91  review.  Therefore,  because  SKF  Italy 
used  the  same  method  to  report  duty 
drawback  in  this  review  as  it  did  in  the 
previous  reviews,  and  because  the 
factual  situation  had  not  changed  during 
this  review  or  during  previous  reviews, 
we  conclude  that  SIOF  Italy's  duty 


drawback  claim  for  this  review  satisfies 
both  parts  of  our  tests. 

12.  U.S.  Price  Methodclogy 

Comment  1:  Torrington  believes  that 
the  Department  shou  Id  reject  NTN's  and 
-NTN  Germany's  allocation  of  certain 
U.S.  expenses  according  to  transfer 
price  in  favor  of  an  allocation  based  on 
resale  value.  Torrington  contends  that 
NTN's  and  NTN  Germany's  reasoning 
that  a  transfer-price  methodology 
eliminates  distortions  caused  by  profit 
margins  on  individual  sales  is  not 
rational,  since  profit  margins  can  only 
be  determined  after  expenses  have  been 
allocated  and  deducted  from  each  sale. 

NTN  answers  that  Torrington's 
contention  is  only  correct  if  the 
allocation  of  selling  expenses  is  based 
on  a  pre-profit  price,  which  essentially 
equates  to  a  transfer  price. 

Department's  Position:  We  agree  with 
Torrington.  While  transfer  price  is 
essentially  equivalent  to  the  cost  of 
goods  sold  for  an  importing  subsidiary, 
transfer  price  is  not  the  same  as  cost  of 
goods  sold  for  the  manufacturing  parent 
if,  for  instance,  transfer  prices  are  below 
the  manufacturing  parent's  COP.  We 
consider  resale  prices  to  be  the  more 
reliable  measure  of  value  available  to  us, 
as  we  stated  in  AFBs  IV  (at  10919)  that 
"we  prefer  to  allocate  expenses  using 
resale  prices  to  unrelated  .jparties 
because  such  prices  are  not  completely 
under  respondents'  control  and, 
therefore,  provide  a  more  reliable 
measure  dxhe  value  that  is  not  subject 
to  potential  manipulation  by 
respondents."  Consequently,  we  have 
recalculated  NTN's  U.S.  expenses 
according  to  resale  prices. 

Comment  2:  Tomngton  contends  that 
the  Department  should  reclassify  NTN's 
and  NTN  Germany's  U.S.  advertising 
expenses  as  a  direct  selling  expense 
based  on  a  statement  in  both  firms' 
responses  that  "most  of  the  advertising 
is  general  and  promotes  the  company 
and  not  specific  products,"  citing  NTN's 
questionnaire  response  of  September  6, 
1994  at  21. 

Department's  Position:  We  disagree 
with  Torrington.  Although  we  stated  in 
AFBs  IV  (at  10909)  that  NTN  tacitly 
acknowledged  that  it  incurred  some 
direct  advertising  expenses  in  the 
United  States  by  claiming  that  most  of 
its  U.S.  advertising  expenses  were 
indirect  in  nature,  we  did  not  conduct 
a  U.S.  verification  to  examine  the  issue 
further  in  that  review.  In  our  U.S. 
verification  of  NTN  in  this  review,  we 
determined  that  respondent's 
advertising  and  sales  promotion  was 
general  in  nature.  Thus,  the  expenses 
are  properly  classified  as  indirect  selling 
expenses.  For  these  final  results,  we 


have  treated  U.S.  advertising  expenses 
as  an  indirect  selling  expense  for  NTN 
and  NTN  Germany. 

13.  Accuracy  of  HM  Database 

Comment  I  .-Torrington  claims  that 
the  Department  should  establish  a 
rebuttable  presumption  that  a  sale  is  an~ 
export  sale  whenever  the  circumstances 
suggest  that  the  sales  are  not  in  fact  for 
HM  consumption,  and  should  remove 
those  HM  sales  from  respondents'  HM 
sales  listings  .  Torriogton  provides  the 
following  examples  of  such  situations: 
(1)  Sales  to  a  home  market  customer 
with  manufacturing  facilities  in  the 
United  States  which  include  the 
bearings  in  a  further-manufactured 
article  (in  which  case  Torrington 
recommends  presuming  sales  of  such 
bearings  are  U.S.  sales),  and  (2)  sales  for 
which  the  manufacturer  prepared  export 
documents  for  the  purchaser.  Torrington 
suggests  that  respondents  could  rebut 
such  presumptions  by  providing 
adequate  evidence  establishing  that  the 
sales  are  for  home  market  consumption. 

Torrington  acknowledges  that  the 
Department  rejected  this  rebuttable 
presumption  in  AFBs  IV.  Torrington 
urges  the  Department  to  reconsider  its 
policy  and  revise  its  approach  regarding 
this  issue. 

Koyo  argues  that  the  Department 
should  reject  Torrington's  presumption. 
Koyo  notes  that  the  Department 
examined  and  verified  whether 
respondents  prop>erly  excluded  export 
sales  fivm  the  HM  database  in  the 
current  review  and  identified  no 
problems.  Koyo  asserts  that  the 
dispositive  question  is  whether 
respondents  knew  at  the  time  of  sale, 
when  making  price  decisions,  that  the 
ultimate  destination  of  the  merchandise 
was  the  HM  or  some  ejqjort  destination. 
Koyo  claims  that  requiring  respondents 
to  prove  the  ultimate  destination  of  all 
HM  sales  is  extremely  burdensome  and 
is  of  no  relevance  to  the  purpose  of  the 
antidumping  statute,  which  is  to 
prevent  less-than-fair-value  sales  of 
merchandise  in  the  United  States.  Ko3n> 
argues  that  the  fact  that  some 
manufacturers  do  not  know  the  ultimate 
destination  of  some  of  their 
merchandise  guarantees  that  they  are 
not  engaging  in  price  discrimination 
based  on  the  markets  in  which  they  are 
selHng  their  merchandise.  Finally,  Koyo 
states,  Torrington  litigated  this  issue  at 
the  err  in  its  appeal  of  AFBs  /  and  did 
not  file  an  appeal  after  the  court  did  not 
rule  in  its  favor. 

NSK  argues  that,  pursuant  to  section    . 
773  of  the  Tariff  Act.  it  reported  sales 
that  it  knew  were  intended  for  export  as 
export  sales,  and  it  reported  ^les  that 
it  knew  were  intended  for  domestic 
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consumption  as  HM  sales.  NSK  asserts 
that  there  is  no  statutory  requirement 
that  respondents  seek  or  obtain 
propriety  business  information  from 
unrelated  customers  in  order  to 
determine  whether  the  customer  may 
export  a  respondent's  bearing  at  a  later 
time.  NSK  contends  that  Torrington's 
argument,  which  assumes  that  certain, 
undeHned  classes  of  sales  are  export 
sales  unless  respondents  can  prove 
otherwise,  has  no  support  in  the  statute 
or  case  law. 

NTN  argues  that  Torrington's 
proposed  test  would  nullify  the 
statutory  and  regulatory  provisions 
concerning  resellers,  citing  section  772 
of  the  Tariff  Act  and  19  CFR  353.2(5) 
(1994).  NTN  contends  that,  under 
Torrington's  test,  antidumping  margins 
could  never  be  calculated  based  on  the 
reseller's  price  since  the  manufacturer 
would  always  be  deemed  (o  have 
knowledge  that  the  sales  were  destined 
for  the  United  States. 

IN  A  argues  that  Torrington's  vague 
reference  to  "circumstances  suggesting 
that  sales  are  not  for  HM  consumption" 
provides  no  guidance  for  determining  to 
which  sales  the  presumption  would 
apply  and  would  require  respondents 
and  the  Department  to  make  subjective 
judgments. 

FAG  contends  that  Torrington  neither 
recognizes  the  pure  subjectivity  nor  the 
administrative  bur(jens  involved  in 
applying  a  "circumstances  suggest"  test 
for  HM  sales.  FAG  argues  that  only 
section  772(b)  of  the  Tariff  Act  provides 
a  basis  for  excluding  sales  from  the  HM 
database,  and  that  it  applies  only  to 
sales  the  Department  characterizes  as 
U.S.  sales  because  the  company  knew  at 
the  time  of  sale  that  the  merchandise 
would  ultimately  be  destined  for  the 
United  States.  FAG  Germany  contends 
that  section  772(b)  of  the  Tariff  Act 
requires  that  two  standards  must  be  met 
in  order  to  exclude  a  sale  from  the  home 
market  database:  (1)  The  Department 
must  determine  that  knowledge  of  the 
export  existed  at  the  time  of  the  sales 
and  (2)  the  Department  must  establish 
that  the  export  sale  was  made  to  the 
United  States.  With  regard  to  the  first 
criterion,  FAG  argues  that  the  standard 
for  imputing  knowledge,  as  the 
Department  h^s  properly  applied  it  in 
this  case,  is  high.  FAG  contends  that, 
even  if  it  had  reason  to  know  that  its 
customers  would  export  the  bearings,  as 
long  as  it  shipped  the  bearing  to  the 
customer  in  Germany,  the  sales  should 
not  be  excluded  from  the  sales  database. 
FAG  argues  that,  where  the  Department 
cannot  say  with  objective  certainty  that 
afl  of  a  reseller's  goods  go  to  a  known 
destination,' the  Department  has  not 
held  that  the  supplier  had  reason  to 


know  the  ultimate  destination  of  those 
goods.  FAG  contends  that,  because  the 
customer  could  dispose  of  the  bearings 
in  any  manner  it  wished  once  the 
bearings  were  shipped  to  that  customer, 
even  if  it  believed  the  bearings  would  be 
exported,  it  cannot  be  sure  of  the 
ultimate  disposition  of  the  bearings. 
Therefore,  FAG  contends,  the  standard 
for  imputing  knowledge  has  not  been 
met. 

With  regard  to  the  second  criterion, 
FAG  argues  that  the  only  statutory  basis 
for  excluding  sales  from  the  HM 
database  is  where  the  producer  knew  at 
the  time  of  sale  that  the  produd  was 
destined  for  the  United  States.  FAG 
argues  that,  because  the  bearings  sold  to 
its  customers  cannot  be  shown  to  have 
been  ultimately  shipped  to  the  United 
States,  the  Department  cannot  exclude 
any  such  sales. 

Department's  Position:  We  disagree 
with  Torrington  regarding  its  proposal 
to  establish  rebuttable  presumptions 
that  certain  home  market  sales  were 
destined  for  export  or,  more  speciHcally, 
destined  to  be  exported  to  the  United 
States.  Indeed,  in  Federal-Mogul  TV, 
Torrington  unsuccessfully  argued  to  the 
err  that  the  Department  should  impose 
such  a  presimfiption.  Instead,  the  Court 
held  that,  if  we  determined  that  certain 
information  on  the  record  provided 
evidence  that  respondents  knew  or 
should  have  known  that  certain  sales 
were  destined  for  the  U.S.  market,  we 
must  disregard  those  sales  in  calculating 
FMV.  Id.  Thus,  we  agree  that  home 
market  sales  made  with  knowledge  of 
export  should  not  be  included  in  the 
home  market  database. 

As  we  noted  in  AFBs  IV  ai  10952-53. 
in  accordance  with  section  772(b)  of  the 
Tariff  Act,  transactions  in  which  the 
merchandise  was  "purchased  *  *  *  for 
exportation  to  the  United  States"  must 
be  reported  as  U.S.  sales  in  an 
antidumping  proceeding.  However,  we 
have  examined  the  record  closely  with 
regard  to  every  respondent  and  did  not 
find  sufficient  evidence  in  these  reviews 
to  conclude  that  any  alleged  HM  sales 
are  in  fact  U.S.  sales  under  section 
772(b)  of  the  Tariff  Act.  Furthermore. 
Torrington  has  not  met  its  burden  of 
proof  of  demonstrating,  and  the 
administrative  record  is  lacking  in 
evidence  indicating,  that  our  decision  to 
use  FAG  Germany's  home  market  sales 
is  unreasonable.  See  Torrington  III  at 
629  (holding  that  Torrington  bears  the 
burden  of  proving  certain  allegations 
concerning  certain  sales,  including  its 
allegation  that  they  were  not  for  home 
market  consumption).  Therefore,  we 
have  not  reclassified  any  HM  sales  as 
U.S.  sales  in  these  reviews. 


Section  773(a)  of  the  Tariff  Act 
provides  that  we  must  base  FMV  on 
sales  "for  home  consumption." 
Therefore,  sales  which  are  not  for  home 
consumption,  even  if  they  are  not 
classifiable  as  U.S.  sales  under  Section 
772(b),  are  not  appropriately  classified 
as  HM  sales  for  antidumping  purposes. 
In  these  reviews,  except  for  certain  sales 
FAG  Germany  rep<^ed  as  HM  sales  by 
FAG  Germany  {see  Comment  2,  below), 
we  did  not  find  sufficient  eviderice  to 
reasonably  conclude  that  reported  HM 
sales  were  not  "for  home  consumption" 
as  required  by  section  773(a)  of  the 
Tariff  Act. 

Comment  2:  FAG  Germany  contends 
that  the  Department  should  not  have 
excluded  from  the  HM  sales  database 
sales  to  two  customers  in  its  preliminary 
results.  FAG  Germany  argues  that  the 
Department  gave  no  explanation  for  this 
exclusion  and  that  there  is  nothing  on 
the  record  to  warrant  such  an  exclusion. 
FAG  Germany  notes  that,  in  AFBs  IV. 
the  Department  excluded  sales  to  these 
customers  on  the  grounds  that  they  were 
indirect  exporters  and  that  FAG 
Germany  had  reason  to  know  that 
merchandise  sold  to  these  customers 
was  to  be  exported.  However,  FAG 
Germany  contends,  there  is  nothing  on 
the  record  in  this  review  to  justify  such 
a  conclusion.  Citing  Natural  Bristle 
Paint  Brushes  from  the  People's 
Republic  of  China;  Final  Results  of 
Antidumping  Administrative  Review,  55 
FR  42599,  42600  (October  22,  1990)  and 
Fuel  Ethanol  from  Brazil;  Final 
Determination  of  Sales  at  Less  Than 
Fair  Vqlue,  51  FR  5572  (February  14, 
1986),  FAG  argues  that  the  standard  for 
imputing  that  a  respondent  knew  or  had 
reason  to  know  that  merchandise  it  sold 
was  not  for  home  market  consumption 
is  high.  FAG  also  argues,  citing 
Television  Receivers,  Monochrome  and 
Color,  from  Japan;  Final  Results  of 
Antidumping  Administrative  Review,  58 
FR  11211  (February  24, 1993),  and  Oil 
Tubular  Good  from  Canada;  Final 
Results  of  Antidumping  Administrative 
Review,  55  FR  50739  (December  10. 
1990).  that  where  the  Department 
cannot  say  with  objective  certainty  that 
100  percent  of  a  reseller's  goods  go  to 
a  known  destination,  then  the 
Department  has  not  held  that  the 
supplier  "should  have  known"  the 
disposition  of  the  goods.  FAG  contends 
that,  beyond  having  a  very  high 
standard  for  imputing  knowledge  that 
the  manufacturer  knew  at  the  time  of 
the  sale  that  the  goods  were  not  for 
home  market  consumption,  the 
Department  requires  objective 
information  that  can  be  corroborated  by 
the  administrative  record.  In  light  of 
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this,  FAG  Germany  requests  that  the 
Deportment  change  its  analysis  of  the 
sales  to  the  two  customers  for  its  Hnal 
results.  FAG  Germany  also  notes  that 
one  of  the  customer  codes  the 
Department  excluded  does  not  exist. 

Torrington  contends  that,  if  these  two 
customers  are  the  same  two  indirect 
exporters  whose  sales  were  excluded 
from  the  database  in  AFBs  IV,  the 
Department  acted  properly  by  excluding 
sales  to  these  customers  in  the 
preliminary  results.  Torrington  observes 
that,  in  AFBs  IV,  the  Department  found 
that  FAG  Germany  misreported  certain 
transactions  after  the  Department  and 
Torrington  expended  considerable  time 
and  effort  to  verify  the  factual  situation. 
Torrington  argues  that  this  was 
necessary  because  the  Department  does 
not  have  power  to  compel  evidence  by 
legal  process.  Torrington  contends  that 
past  Bndings  of  misreported  sales 
should  create  presumptions  in 
subsequent  reviews,  requiring 
respondents  to  demonstrate  a  change  in 
the  factual  situation. 

Torrington  argues  that,  with  respect  to 
FAG  Germany's  argimient  that  the 
standard  for  imputing  knowledge  is 
high,  this  is  not  a  normal  case  because 
the  Department  foimd  sales  to  these 
customers  to  be  misreported  in  AFBs  IV. 
Torrington  argues  that  the  existence  in 
this  review  of  evidence  of  misreporting 
in  the  home  market  database  for  the 
immediately  preceding  review 
distinguishes  the  instant  situation  from 
the  situations  in  the  cases  that  FAG 
Germany  cited. 

With  respect  to  FAG  Germany's 
argument  that  the  Department  can  only 
exclude,  from  the  HM  sales  database, 
sales  of  bearings  which  have  been 
shown  to  have  been  ultimately  shipped 
to  the  United  States,  Torrington 
contends  that  this  interpretation  could 
create-a  large  legal  loophole  which 
would  allow  respondents  to  dump 
anywhere  in  the  world  through  indirect 
exporters  and  then  claim  the  sales  as 
HM  sales,  thereby  reducing  FMV. 
Torrington  observes  that  the  Department 
has  deemed  that  this  would  be  improper 
and  that  such  sales  cannot  be 
considered  HM  sales.  Torrington  argues 
that  the  Department  has  interpreted  the 
statute  reasonably  with  respect  to  the 
exclusion  of  sales  improperly  included 
in  the  HM  database. 

Department's  Position:  We  disagree 
with  FAG  Germany.  Section  773(a)  of 
the  Tariff  Act  states  that  FMV  must  be 
based  on  the  price  "at  which  such  or 
similar  merchandise  is  sold  *  *  *  in  the 
principal  maricets  of  the  country  from 
which  exported,  in  the  usual 
commercial  quantities  and  in  the 
ordinary  course  of  trade  for  home 


consumption"  (emphasisadded).  This 
indicates  clearly  that  H^fsiles  must 
consist  of  only  those^les  consumet)  in 
theHM. 

Only  rarely  wpf'we  be  able  to  identify 
direct  evidenccrof  a  respondent's 
knowledge^^th  respect  to  the 
destina^jen  of  merchandise.  Therefore. 
wepHfst  impute  whether  knowledge 
e)(isted  based  on  the  factual  situation  of 
each  case.  FAG  Germany  is  correct  in 
noting  that,  in  deciding  whether  to 
impute  knowledge  that  bearings  sold  to 
a  HM  customer  were  ultimately 
destined  for  the  United  States,  the 
standard  for  imputing  such  knowledge 
is  high.  The  cases  FAG  Germany  cites  to 
support  this  position  state  this  clearly. 
FAG  Germany  overlooks  the  fact, 
however,  that  the  statute  establishes  two 
separate  tests  for  imputing  knowledge. 
We  use  the  first  test,  which  FAG 
Germany  discusses,  to  determine 
whether  to  treat  a  sale  as  a  sale  for 
exportation  to  the  United  States.  We  use 
a  second  test,  which  FAG  Germany  does 
not  discuss,  to  determine  whether  to 
treat  a  sale  as  a  sale  for  home 
consumption  because  the  company  had 
reason  to  know  that  the  merchandise 
would  be  exported. 

The  standard  for  imputing  knowledge 
for  the  second  test  is  not  as  high  as  the 
standard  for  the  first  test.  Under  the 
second  test,  established  in  section 
773(a)(1),  we  merely  need  to  determine 
whether  the  company  had  reason  to 
know  that  the  merchandise  was  not 
intended  for  HM  consumption,  and  we 
do  not  need  to  determine  the  specific 
market  for  which  the  merchandise  was 
destined. 

In  addition,  we  note  that  section 
773(a)  does  not  require  that  the 
merchandise  actually  be  consumed  in 
the  HM,  but  rather  that  it  be  sold  for  HM 
consumption.  FAG  Germany  suggests 
that  it  only  had  to  report  sales  it  had 
certain  knowledge  would  be  exported 
because  the  customer  might  not  actually 
export  the  merchandise.  Under  this 
interpretation  of  the  statute,  however, 
we  would  be  required  to  trace  HM  sales 
in  order  to  ensure  that  HM  customers 
did  not  export  the  merchandise.  Not 
only  is  FAG  Germany's  interpretation 
inconsistent  with  the  statute  but, 
assuming  such  an  inquiry  were  possible, 
it  would  severely  restrict  the 
Department's  ability  to  complete 
administrative  reviews  in  a  timely 
manner. 

With  regard  to  our  factual 
conclusions,  FAG  Germany  argues  that 
there  is  nothing  on  the  record  to  justify 
our  exclusion  of  these  companies'  sales 
from  the  HM  database.  However,  we 
decided  in  AFBs  IV  that: 


With  rospect  to  FAG  Germany,  for  these 
final  results  we  excluded  reported  HM  sales 
to  two  customers.  For  these  sales,  the 
evidence  indicates  that  the  merchandise  in 
question  was  destined  for  export  and  thus 
not  for  home  consumption.  We  found  at 
verification  that  FAG  Germany  referred  to 
those  customers  as  "indirect  exporters"  and 
that  FAG  Germany  excluded  sales  to  other 
"indirect  exporters"  Ixised  on  its  conclusion 
that  these  were  export  sales.  In  addition,  one 
FAG  Germany  subsidiary  sold  toone  of  these 
two  "indirect  exporters"  from  its  export, 
rather  than  domestic,  price  list  We  also 
visited  and  interviewed  one  of  these  resellers 
and  found  that  it  only  sells  in  export  marlie^. 
This  reseller  claimed  that  its  suppliers, 
including  FAG  Germany,  know  that  it  does 
not  resell  within  Germany.  For  these  reasons, 
we  conclude  that  these  sales  were  for  export 
and  not  for  domestic  consumption. 
Therefore,  these  sales  cannot  be  included  in 
FAG  Germany's  HM  sales. 

See  AFBs /Vat  10953. 

While  some  of  the  evidence  which  led 
to  our  factual  conclusion  in  AFBs  IV  is 
not  on  the  record  of  the  current  review, 
neither  is  there  evidence  on  the  record 
to  show  that  the  factual  situation  for 
these  customers  has  changed  since  that 
FOR,  nor  is  there  any  new  evidence 
about  them  on  the  record.  In  addition, 
FAG  Germany  has  never  challenged  the 
factual  situation  underlying  our 
conclusions  in  that  review,  but  has  only 
challenged  our  interpretation  of  the 
statute  as  applied  to  those  facts. 
Therefore,  in  the  absence  of  evidence 
demonstrating  otherwise,  we  must 
assume  that  the  factual  situation  in  the 
immediately  prior  review  still  remains. 

In  PPG  Industries,  Inc.  v.  United 
States,  978  F.2d  1232, 1242  (Fed. 
Cir.1992)  (PPG  Industries),  the  CAFC 
ruled  that  the  Department  was  correct  in 
treating  a  government  program  as  not 
countervailable  in  the  review  in 
question.  In  that  review,  petitioner 
submitted  factual  evidence  that  it 
claimed  demonstrated  that  the  program 
was  countervailable.  The  Department 
disagreed,  stating  that  the  information 
did  not  contradict  its  finding  in  the 
original  investigation  with  regard  to  the 
program.  Thus,  the  Department  relied 
on  its  analysis  and  conclusions  in  a 
prior  segment  of  the  proceeding  to  make 
its  determination  in  the  review  in 
question.  The  CAFC  upheld  this 
position,  stating  that  the  petitioner  went 
astray  "in  assuming  that  the  ITA's 
determination  *  *  *  in  this  review  is 
based  on  a  'clean  slate.'  It  is  not."  See 
PPG  Industries  at  1242.  TTie  CAFC  also 
held  that  "(blecause  the  allegedly  new 
information  was  previously  considered 
by  the  ITA  *  •  •  and  because  the 
allegedly  new  information  does  not  cast 
substantial  doubt  on  the  ITA  original 
determination,  the  ITA's  conclusion  that 
the  new  evidence  submitted  did  not 
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justify  a  further  investigation  in  this 
review  cannot  be  an  abuse  of  discretion 
and,  therefore,  must  be  affirmed."  Id. 

In  this  review,  FAG  Germany  has 
provided  no  evidence  to  disabuse  us  of 
our  conclusion  in  y4Ffls  A'that  it  had 
reason  to  know  that  bearings  sold  to  the 
two  customers  in  question  would 
subsequently  be  exported.  Therefore,  in 
accordance  with  section  773(a)(1)  of  the 
Tariff  Act,  which  states  that  HM  saies 
must  be  sales  for  HM  consumption,  and 
our  factual  conclusions  from  AFBs  IV. 
we  have  excluded  sales  to  these  two 
cdstomers  h-om  the  HM  database  for 
these  final  results. 

We  note,  however,  that  FAG  Germany 
is  correct  that  one  of  the  customer  codes 
we  used  in  the  computer  program  does 
not  exist.  This  was  a  clerical  error  and 
we  have  corrected  it  for  the  final  resuhs. 

Comment  3:  Torrington  notes  that  the 
Department  found  in  AFBs  IV  that  FAG 
Germany  mischaracterized  certain  HM 
sales.  Torrington  contends  that  the 
Department  should  examine  FAG 
Germany's  sales  listings  to  be  certain 
that  respondent  reported  all  sales 
accurately  for  purposes  of  this  review. 

Department  s  Position:  In  the 
preliminary  results,  and  in  the  final 
results,  we  have  revised  FAG  Germany's 
HM  sales  database  to  exclude  sales 
which  were  not  for  HM  consumption. 
[see  our  response  to  Comment  2  for  a 
complete  discussion  of  this  issue). 

Comment  4:  SKF  Sweden  states  that 
it  reported  fewer  than  2,0(X)  sales  of 
CRBs  to  the  Department.  In  light  of  the 
Department's  practice  of  not  treating 
transactions  as  sampled  sales  for 
purposes  of  our  calculations  in 
instances  where  a  party  has  reported 
fewer  than  2,(X)0  sales  transactions,  SKF 
Sweden  contends  that  the  Department 
should  not  treat  these  transactions  as 
sampled  sales  in  its  calculations. 

Torrington  notes  that  SKF  Sweden 
reported  in  its  questionnaire  response 
that  it  had  more  than  2,000  transactions 
of  Swedish  CRBs  in  Italy.  In  addition, 
Torrington  cites  to  the  Department's 
Preliminary  Analysis  Memo  which 
indicates  that  respondent  reported  sales 
of  CRBs  in  the  third  country  based  on 
sample  months.  Thus,  Torrington 
requests  that  the  Department  determine 
whether  SKF  Sweden  reported  complete 
data  in  its  database  of  third-country 
sales  for  CRBs  before  making  any 
adjustment  to  its  calculations. 

Department's  Position:  We  agree  with 
SKF  Sweden.  While  SKF  Sweden 
reported  that  it  had  more  than  2,000 
transactions  of  Swedish  CRBs  in  Italy, 
the  sales  data  it  submitted  to  us 
demonstrates  otherwise.  In  fad.  SKF 
Sweden  also  stated  explicitly  in  its 
response  that  it  reported  aU  saies  of 


CRBs  and  did  not  sample  for  purposes 
of  reporting  it'  data  to  us.  Accordingly, 
for  these  final  results  of  review,  we 
madi  the  necessary  change  to  the 
margin  calculation  program  as 
respondent  suggested. 

Comment  5:  Torrington  asserts  that 
FAG/Barden's  HM  database  is 
incomplete.  Torrington  states  that  FAG 
purchased  a  minimal  quantity  of 
Barden-produced  scope  mertihandise 
which  FAG  failed  to  report  to  the 
Department.  Torrington  states  that 
accurate  model  matching  and  a 
complete  database  are  essential  to  the 
Department's  dumping  analysis. 
Torrington  contends  that  omission  of 
this  type  of  information  should  not  be 
left  to  the  discretion  of  the  respondent. 
Torrington  requests  that,  to  the  extent 
that  FAG/Barden  did  not  report  all  sales 
of  Barden-produced  merchandise,  the 
Department  should  apply  BIA. 

FAG/Barden  argues  that  it  reported  all 
HM  sales  correctly  in  its  database.  FAG/ 
Barden  argues  that  it  reported  all  sales 
of  subject  merchandise,  by  month,  in  its 
initial  database  as  required  by  the 
Department's  questionnaire.  FAG/ 
Barden  states  that  it  reported  all  sales  in 
the  HM  sample  months  of  bearing 
families  and  part  types  corresponding  to 
those  t)earings  and  part  types  reported 
in  its  U.S.  sales  listing,  as  instructed  by 
the  Department's  questionnaire.  Finally, 
FAG/Barden  asserts  that  the  Department 
verified  Barden 's  HM  database  and  it 
found  no  discrepancies  or  deficiencies. 
For  the  reasons  discussed  above,  FAG/ 
Barden  contends  that  the  Department 
should  accept  its  HM  database  as 
reported  and  verified. 

Department's  Position:  We  disagree 
with  Torrington.  We  verified  Barden's 
HM  database  and  found  no 
discrepancies.  We  agree  with  Torrington 
that  accurate  model  matching  and  a 
complete  database  are  important  to  our 
analysis.  However,  Torrington  has  not 
adequately  supported  its  assertion  that 
FAG/Barden's  HM  database  excludes 
sales  of  subject  merchandise  which 
should  have  been  included. 
Furthermore,  our  verification  of  FAG/ 
Barden's  HM  database  did  not  indicate 
that  FAG/Barden  failed  to  provide 
complete  sales  information.  We  have 
determined,  therefore,  that  application 
of  BIA  to  FAG/Barden  is  not  warranted 
for  these  final  results.  Thus,  we  have 
used  FAG/Barden's  reported  data  for 
our  calculations. 

14.  Programming 

FAG/Barden,  FAG  Germany.  FAG 
Italy.  NSK/RHP,  SKF  Germany,  SKF 
Sweden,  and  Torrington  commented  on 
alleged  ermrs  in  the  Defiartment's 
computer  programs.  Where  all  parties 


agreed  with  a  programming  error 
allegation,  we  made  the  necessary 
changes  to  correct  the  error.  Our  final 
results  analysis  memoranda  describe  the 
programming  errors  and  changes  we 
made  to  correct  the  problems.  The 
following  comments  address  the 
programing  error  allegations,  or 
rebuttals'to  such  allegations,  on  which 
parties  disagree. 

Comment  1 :  NSK/RHP  contends  that 
the  Department arred  by  subtracting 
U.K.  commissions  from  its  calculation 
of  HM  direct  expenses  instead  of  adding 
them.  NSK/RHP  states  that  this  error 
results  in  increasing  FMV  by  the  cost  of 
the  expense. 

Torrington  argues  that  the  Department 
had  already  accounted  for  HM 
commissions  elsewhere  in  its  computer 
program  and  disagrees  with  NSK/RHP 
that  the  Department  should  correct  a 
clerical  error  in  the  computer  program 
as  NSK/RHP  describes  it.  Torrington 
argues  that  the  Department  should  not 
make  a  direct  addition  to  or  subtraction 
from  FMV  for  U.K.  commissions,  since 
these  commissions  are  addressed  in  the 
commission  offset  step  of  the  computer 
program. 

Department's  Position:  We  agree  with 
Torrington.  We  have  accounted.for  U.K. 
commissions  in  the  separate 
commission-ofliBet  step  of  the  computer 
program.  Therefore,  we  should  not  have 
included  commissions  in  the  HM  direct 
expense  calculation.  We  have  changed 
the  program  as  requested  by  Torrington 
to  ensure  that  we  adjust  FMV  properly 
for  U.K.  commissions. 

Comment  2:  Torrington  alleges  that 
the  Department  made  a  clerical  error 
that  results  in  below-cost  sales  not  being 
excluded  from  the  HM  database.  SKF 
Italy  agrees  with  Torrington. 

Department's  Position:  We  disagree 
with  Torrington  and  SKF  Italy.  For  a 
complete  discussion  of  this  issue,  see 
Comment  2  of  Section  4.a.  above, 
regarding  a  clerical  error  alleged  by  FAG 
Germany  and  Torrington.  We  did 
discover,  however,  that  we 
inadvertently  did  not  set  the  quantity 
and  value  of  some  of  these  transactions 
to  zero  as  we  should  have.  We  have 
corrected  this  error  for  the  final  results. 

Comment  3:  FAG  Italy  states  that  the 
Department's  program  appears  to 
calculate  U.S.  corporate  rebates 
deducted  from  USP  using  a  BIA 
methodology  the  Department  applied  in 
the  92/93  review.  FAG  requests  that  the 
Department  rely  on  the  actual  U.S. 
corporate  rebate  information  FAG 
submitted  for  the  current  review  period 
instead  of  BIA. 

Torrington  argues  that  the 
Department's  use  of4he  BIA  rate  is  a 
cleri(uil  error  only  if  the  Department  did 
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not  intend  to  apply  BIA  for  this 
adjustment,  and  that  the  Department 
should  first  ascertain  whether  FAG 
correctly  estimated  and  included  1994 
rebates  on  reported  U.S.  sales  before 
making  the  change  FAG  Italy  requests. 

Department's  Position:  We  agree  with 
PAG  Italy.  Because  we  determined  that 
FAG  Italy  correctly  estimated  and 
included  1994  rebates  on  reported  U.S. 
sales,  we  have  corrected  the  program  in 
order  to  use  FAG  Italy's  reported  U.S. 
corporate  rebates  for  these  final  results. 

Comment  4:  Torrington  claims  that 
the  Department  should  assign  a  BIA 
value  to  certain  U.S.  sales  for  which 
FAG  Italy  did  not  submit  similar 
merchandise  information  or  CV  data. 
Petitioner  states  that  the  rate  the 
Department  should  apply  to  the  U.S. 
sales  with  no  matching  data  is  the  Hnal 
rate  it  calculated  for  FAG  Italy  ball 
bearines  in  the  LTFV  investigation. 

In  rebuttal,  FAG  Italy  states  that 
Torrington 's  argument  is  moot  because 
no  BIA  sales  should  have  appeared  in 
the  Department's  margin  analysis.  FAG 
explains  that  the  BIA  sales  involved  the 
transfar  of  Italian-made  parts  to  the 
United  States  for  use  in  further- 
manufactured  bearings.  According  to 
FAG  Italy,  due  to  an  error  in  the 
Department's  program,  no  further- 
manufacturing  analysis  was  performed 
for  these  sales,  and  this  resulted  in 
transactions  being  identiHed  as  BIA 
sales.  FAG  Italy  requests  that  the 
Department  insert  the  appropriate 
programming  language  to  combine 
further-manufacturing  data  with  the 
U.S.  sales  database  and  perform  the 
further-manufacturing  analysis.  FAG 
Italy  contends  that  these  changes  will 
reveal  that  there  are  no  U.S.  sales  with 
missing  home  market  data. 

Department's  Position:  We  disagree 
with  Torrington.  There  is  no  need  to 
assign  a  BIA  value  to  certain  U.S.  sales 
because,  as  a  result  of  making  the 
programming  changes  requested  by  FAG 
Italy,  there  are  no  U.S.  sales  with 
missing  home  market  data. 

Comment  5:  FAG  Italy  argues  that  the 
Department  made  an  inadvertent 
clerical  error  in  its  cost  test.  FAG  Italy 
states  that,  due  to  a  missing 
programming  instruction,  the 
Department  aggregated  observations  that 
failed  the  cost  test  v^ith  observations 
that  passed  the  cost  test. 

Torrington  agrees  with  FAG  Italy  that 
observations  which  failed  the  cost  test 
are  aggregated  into  a  single  database 
with  observations  that  passed  the  cost 
test.  However,  Torrington  contends  that 
the  Department  intended  to  aggregate 
the  observations  in  order  to  avoid  price- 
to-price  comparisons  between  HM 
below-cost  sales  of  models  and  U.S. 


sales.  Torrington  explains  that  the  sales 
of  models  that  failed  the  oost  test  are 
retained  in  the  database  for  matching 
the  models'  CVs  to  USPs.  Torriagton 
contends  that,  if  the  Department  did  not 
aggregate  the  sales  into  a  single  database 
and  instead  "tossed"  the  below-cost 
sales,  the  matching  U.S.  sales  could  be 
compared  with  prices  of  similar 
merchandise,  instead  of  CV. 

Department's  Position:  We  disagree 
with  FAG  Italy.  Torrington 's 
understanding  of  our  programming  is 
accurate.  There  is  no  clerical  error  as 
FAG  Italy  claimed  and,  therefore,  we 
have  not  made  the  change. 

15.  Duty  Absorption  and 
Reimbursement 

Comment  1 :  Torrington  requests  that 
the  Department  reconsider  its  treatment 
of  antidumping  duties  and  deduct  such 
duties  from  ESP  as  a  selling  cost. 
Torrington  argues  that  the  Department 
should  recognize  that,  where  a  related 
U.S.  importer  absorbs  antidumping 
duties  as  a  cost  of  doing  business,  the 
duties  themselves  are  selling  expenses, 
just  as  are  ordinary  customs  duties, 
movement  expenses,  or  credit  terms.  As 
such,  Torrington  contends,  they  should 
be  deducted  horn  ESP  pursuant  to 
section  772(d)(2)(A)  of  the  Tariff  Act. 
Alternatively,  Torrington  argues,  the 
Department  should  apply  its 
reimbursement  regulation,  citing  19  CFR 
353.26,  where  transfer  prices  between 
related  parties  are  less  than  cost  plus 
profit  (or  cost)  and  actual  dumping 
margins  are  found. 

Koyo  maintains  that  the  Department's 
position  on  this  issue  is  correct  and  has 
been  upheld  in  court.  Koyo  urges  the 
Department  to  reject  Torrington 's 
argument  since  Torrington  does  not 
provide  sufficient  reason  for  the 
Department  to  alter  its  methodology. 
Koyo  adds  that,  if  Torrington  is 
suggesting  that  duties  ultimately 
assessed  on  merchandise  covered  by  the 
current  review  should  be  counted  as 
expenses  in  the  review  during  which 
they  are  paid,  such  expenses  would  bear 
no  relation  to  pricing  policies  during  the 
review  period  in  which  the  ftnal 
assessment  of  duties  occurred. 
Furthermore,  Koyo  argues,  because  final 
liquidation  and  payment  of  duties 
occurs  at  lengthy,  unpredictable  time 
periods  after  the  deposit  rate  is  set,  it 
would  be  extremely  difficult  for  a 
respondent  to  anticipate  when  and  at 
what  rate  its  entries  would  finally  be 
liquidated. 

NTN  and  FAG  reject  Torrington 's 
arguments  concerning  both 
reimbursement  and  the  deduction  of 
antidumping  duties  from  ESP  and  note 
that  the  Department  has  rejected 


Torrington's  request  in  prior  reviews, 
citing  AFBs  HI  at  39736  and  AFBs  IV  at 
10906-07. 

Department's  Position:  We  disagree 
with  Torrington  that  we  should 
recognize  that,  where  a  related  U.S. 
importer  simply  "absorbs"  antidumping 
duties  as  a  cost  of  doing  business,  the 
duties  are  themselves  a  selling  expense, 
similar  to  ordinary  customs  duties, 
movement  exiienses,  or  credit  terms, 
which  we  should  deduct  from  ESP  as  a 
selling  cost.  Our  position  was  upheld  in 
Federal  Mogul  I.  Moreover,  making  an 
additional  deduction  from  USP  for  the 
same  antidumping  duties  that  correct 
for  price  discrimination  between 
comparable  goods  in  the  U.S.  and 
foreign  markets  would  result  in  double- 
counting.  See  AFBs  IV  ii  10907. 

On  the  separate  issue  of 
reimbursement,  we  will  apply  the 
reimbursement  regulation  if  record 
evidence  demonstrates  that  the  exporter 
directly  pays  antidumping  duties  for  the 
importer  or  reimburses  the  importer  for 
such  duties  in  PP  or  ESP  situations, 
regardless  of  the  relationship  of  the 
parties.  See  Color  Television  Receivers 
from  the  Republic  of  Korea;  Final 
Results  of  Antidumping  Duty 
Administrative  Reviews,  61  FR  4408, 
4410-11  (February  6. 1996),  Brass  Sheet 
and  Strip  from  the  Netherlands,  57  FR 
9534,  9537  (March  19, 1992),  Brass 
Sheet  and  Strip  from  Sweden,  57  FR 
2706,  2708  (January  23, 1992),  and  Brass 
Sheet  and  Strip  from  Korea,  54  FR 
33257,  33258  (August  14,  1989).  For 
example,  we  applied  the  reimbursement 
regulation  in  one  case  where  we  stated 
our  position  on  the  applicability  of  the 
reimbursement  regulation  to  related- 
subsidiary  situations  and  indeed  made 
an  affirmative  determination  based 
upon  evidence  demonstrating  that  the 
exporter  reimbursed  its  related  importer 
for  antidumping  duties.  In  these 
reviews,  Torrington  has  not  IdentiHed 
record  evidence  that  there  was 
reimbursement  of  antidumping  duties, 
and  we  have  not  adjusted  USP  for  the 
duties. 

However,  we  disagree  with 
Torrington's  argument  that  we  should 
apply  the  reimbursement  regulation 
where  transfiar  prices  between  related 
parties  are  less  than  cost  plus  profit  (or 
cost)  and  where  we  find  actual  dumping 
margins.  These  two  factual  situations  do 
not,  in  and  of  theifiselves,  constitute 
sufficient  evidence  for  us  to  conclude 
that  reimbursement  is  taking  place. 
Therefore,  we  disagree  with  both  of 
Torrington's  arguments.  See  AFBs  HI  at 
39736  and  AFBs  A^  at  10906-07. 

Comment  2:  Torrington  argues  that 
Koyo  reimburses  Koyo  Corporation  of 
U.S.A.  (KCU)  for  antidumping  duties 
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through  low  transfer  prices  and  direct 
and  indirect  transfers  of  funds  and 
nnancial  guarantees. 

Koyo  responds  that  the  Department 
stated  in  AFBs  /Vthat  the  antidumping 
statute  and  regulations  make  no 
distinction  in  the  calculation  of  USP 
between  costs  incurred  by  a  foreign 
parent  company  and  those  incurred  by 
its  U.S.  subsidiary.  Koyo  contends 
further  that,  since  the  Department  treats 
related  companies  as  a  single 
consolidated  entity,  neither  transfer 
prices  between  related  parties  nor  the 
transfer  of  funds  from  one  affiliate  to 
another  within  such  an  entity  are 
relevant  for  purposes  of  the 
antidumping  law. 

Department's  Position:  We  disagree 
with  Torrington.  As  noted  in  our 
response  to  Comment  1  of  this  section, 
we  do  not  find  that  facts  of  the  kind 
Torrington  alleges  apply  to  Koyo,  in  and 
of  themselves,  constitute  sufikaent 
evidence  for  us  to  conclude  that 
reimbursement  is  taking  place.  As  there 
is  not  other  record  evidence  to  support 
Torrington's  assertion  that  Koyo  is 
reimbursing  its  U.S.  affiliate  for 
antidumping  duties,  we  have  not 
applied  the  reimbursement  regulatioix 
with  regard  to  Koyo. 

Comment  3:  Torrington  contends  that 
since  the  Department  omtinues  to  find 
significant  dumping  margins,  it  is  clear 
that  many  respondents  have  adopted  a 
strategy  of  simply  absorbing 
antidumping  duties  rather  than 
correcting  their  price  discrimination. 
Therefore,  Torrington  argues,  the 
IDepartment  should  treat  these  duties  as 
selling  expenses  to  be  deducted  from 
gross  price  in  calculating  ESP. 
Torrington  suggests,  as  an  alternative, 
that  the  Department  should  consider  . 
that  the  foreign  manufacturer  is 
reimbursing  the  importer  for  the  duties 
and  deduct  the  duties  under  the 
Department's  reimbursement  regulation. 

Koyo  argues  that  there  is  no  legal 
basis  for  Torrington's  argument  that  the 
Department  should  treat  antidumping 
duties  as  selling  expenses  to  be 
deducted  from  USP.  Koyo  argues  further 
that  Torrington's  alternative  proposal  of 
applying  the  reimbursement  regulation 
should  be  rejected  as  the  record 
contains  no  evidence  whatsoever  of  a 
pattern  of  reimbursement  of 
antidumping  duties.  Koyo  argues  that 
this  is  a  purely  theoretical  issue  because 
none  of  its  entries  have  yet  been 
liquidated. 

Department's  Position:  We  disagree 
with  Torrington.  As  noted  in  our 
positions  on  comment  7  of  section  11 
and  on  comment  1  of  this  section, 
evidence  of  reimbursement  is  necessary 
before  we  can  make  an  adjustment  to 


USP.  As  no  such  evidence  has  been 
found  in  the  context  of  this  review  for 
any  respondent,  we  have  not  adjusted 
USP  for  antidumping  duties.  •' 

16.  Miacellaneoiu  Issues  . 


J6A.  Verification 

Comment:  Torrington  contends  that 
the  Department's  cost  verification  did 
not  resolve  all  issues  regarding  FAG 
Germany's  cost  response  and  asks  that 
the  Department  re-verify  to  ensure  that 
FAG  Germany  is  not  shifting  costs  from 
in-scope  products  to  out-of-scope 
products. 

FAG  Germany  states  that  the 
petitioner's  concern  about  the 
relationship  of  standard  costs  to  actual 
costs  has  been  addressed  in  verifications 
of  FAG  Germany's  cost  response  in  this 
review  and  in  two  prior  reviews.  In 
every  case,  FAG  Germany  claims,  the 
Department  found  that  its  system  of 
standard  cost  calculation  was  valid  and 
reasonable,  and  that  FAG  Germany 
made  the  calculations  on  an  accurate 
and  consistent  basis.  FAG  Germany 
contends  that  Torrington  has  provided 
nothing  on  the  record  of  this  review  to 
controvert  the  Department's  findings  or 
to  establish  that  cost-accounting 
distortions  are  present. 

Department's  Position:  As  indicated 
in  the  verification  report,  we  reconciled 
FAG  Germany's  actual  and  standard 
costs  and  did  not  find  any 
discrepancies.  We  also  reviewed 
production  costs  for  both  subject  and 
non-subject  merchandise.  We  did  not 
note,  in  examining  FAG  Germany's 
accounting  documents,  that  its  standard 
cost  calculation  for  both  subject  and 
non-subject  merchandise  was 
unreasonable  or  inconsistent  with  its 
submissions.  Had  we  been  imsatisfied 
with  the  accuracy  of  FAG  Germany's 
cost  reporting,  we  would  either  not  have 
concluded  the  verification  when  we  did. 
or  else  have  rejected  FAG  Germany's 
cost  response  and  resorted  to  BIA.  • 
Accordingly,  we  have  not  re- verified 
FAG  Germany's  cost  response  for  this 
POR. 

16B.  Pre-Final  Reviews 

Comment:  Asahi  contends  that,  in 
order  to  avoid  potential  problems  such 
as  ministerial  errors  prior  to  issuance  of 
the  final  results  of  review,  the 
Department  should  provide  it  with  an 
opportunity  to  comment  on  any  changes 
in  methodology  from  the  preliminary 
results. 

Department's  Position:  As  noted  in 
previous  reviews  (see  AFBs  HI  (at 
39786)  and  AFBs  IV  (at  10957)),  in  the 
interest  of  issuing  the  final  results  in  a 
timely  manner,  the  Department  cannot 


implement  this  step.  Moreover,  the 
regulations  provide  a  procedure  for 
correcting  ministerial  errors  in  the  final 
results  of  review.  See  19  CFR  353.28. 

16C.  No  Sales  During  Period  of  Review 

Comment:  Kaydon  contends  that  the 
Department  mistakenly  determined  that 
Hoesch  and  Rollix  had  no  shipments 
during  the  FOR.  Kaydon  states  that  the 
Department  determined  in  a  scope 
ruling  that  the  products  Hoesch  sold  to 
Consolidated  Saw  Mill  Machinery 
International,  Inc.  (CSMI)  are  within  the 
scope  of  the  antidumping  order  on  BBs 
bom  Germany,  citing  Final  Scope 
Ruling:  Certain  Spring  Steel  Wires  (or 
Rotor  Bearing  Wires)  Imported  by  CSMI; 
Antifriction  Bearings  (Other  than 
Tapered  Roller  Bearings)  and  Parts 
Thereof  from  the  Federal  Republic  of 
Germany  (May  2, 1995).  Kaydon  asserts 
that  Hoesch  may  have  known  at  the 
time  of  its  sales  to  CSMI  that  the  bearing 
parts  were  intended  for  the  United 
States,  as  Hoesch  stated  in  a  letter  to  the 
Department  on  October  16, 1995. 
Kaydon  comments  that,  in  a  letter  to  the 
Department  on  January  16, 1996, 
Hoesch  asserted  that  it  was  not  the 
manufacturer  of  the  wire  races  sold  to 
CSMI,  but  CSMI  submitted  a  letter  on 
June  23, 1994  in  which  it  certified  that 
a  company  official  indicated  that 
Hoesch  produces  the  wire  races.  Kaydon 
argues  that  this  alleged  contradiction 
gives  the  Department  reason  to  clarify 
this  issue  by  requiring  Hoesch  to 
respond  fully  to  the  questionnaire. 

Department's  Position:  We  disagree 
with  Kaydon  that  we  determined 
erroneously  that  Hoesch  and  Rollix  had 
no  shipments  during  the  POR.  We  have 
confirmed  through  the  U.S.  Customs 
Service  that  no  subject  merchandise 
exported  by  Hoesch  or  Rollix  entered 
the  U.S.  market  during  the  POR. 
Furthermore,  there  is  no  information  on 
the  record  to  support  Kaydon 's  assertion 
that  these  respondents,  or  related 
affiliates  in  the  United  States,  have 
made  sales  of  subject  merchandise 
during  the  POR.  While  we  agree  with 
Kaydon  that  the  CSMI  scope  ruling 
found  certain  merchandise  to  be  within 
the  scope  of  the  order,  we  confirmed 
with  the  U.S.  Customs  Service  that,  at 
the  time  we  suspended  liquidation  of 
the  entries  of  this  merchandise,  there 
was  no  record  of  shipment  by  Hoesch  or 
Rollix. 

16D.  Certification  of  Conformance  to 
Past  Practice 

Comment:  Torrington  argues  that  the 
Department  should  require  respondents 
to  affirm  that  responses  conform.to  prior 
Departmental  determinations  for 
reviews  of  these  orders.  Torrington 
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suggests  that,  at  a  minimuin. 
respondents  identify  where  they  have 
continued  to  use  any  methodology  that 
the  Department  rejected  in  a  prior 
review,  accompanied  by  a  statement 
justifying  the  departure  from  established 
practice.  Torrington  proposes  that,  in 
such  cases,  the  Department  require 
respondents  to  supply  data  both  in  the 
format  established  by  past  practice  and 
the  manner  that  respondents  hope  will 
be  acceptable  to  the  Department  despite 
the  prior  practice.  Torrington  suggests 
that,  without  such  identification,  the 
emergence  of  a  consistent  Departmental 
practicajs  dependent  on  the  continued 
vigilance  of  the  Department  in  analyzing 
responses  and  iathe  availability  of 
funding  for  repeated  verification. . 
Torrington  cites  examples  of 
respondents'  unidentified  use  of 
reporting  methodologies  that  do  not 
conform  to  Department  practice  and 
which  the  Department  has  previously 
rejected. 

NTN  responds  that  Torrington 's 
suggestion  is  unfair  and  must  be 
rejected  on  several  grounds.  First,  NTN 
contends,  respondents  must  submit 
information  in  the  administrative 
review  that  conforms  to  their  position 
regarding  the  appropriate  reporting 
methodology  or  forfeit  their  judicial 
right  to  argue  their  position.  Second, 
Torrington 's  suggestions  that 
respondents  maintain  their  right  of 
appeal  by  preparing  alternative  data  sets 
is  not  administratively  feasible,  since  it 
would  require  respondents  to  prepare, 
and  the  Department  to  analyze  and 
verify,  multiple  responses.  Third, 
Torrington 's  argument  ignores  the  fact 
that  each  review  is  a  distinct  segment  of 
the  proceeding. 

FAG  agrees  with  NTN  that  each 
administrative  review  is  a  separate 
segment  involving  different  sales, 
adjustments,  and  underlying  facts,  and 
that  what  transpired  in  previous  AFBs 
reviews  is  not  binding  precedent  in  later 
reviews.  FAG  further  argues  that 
Torrington 's  proposal  would  place  upon 
respondents  the  need  to,  in  effect, 
provide  in  each  succeeding  review,  a 
history  over  multiple  prior  reviews  of 
the  methodology  they  used  for  each 
field  of  data,  the  facts  on  which  that 
methodology  was  based,  and  the 
Department's  acceptance,  rejection,  or 
modification  of  that  methodology 
(noting  also  that  respondents  would 
have  to  consider  judicial  review  and 
overlapping  proceedings  in  detailing 
their  methodologies).  FAG  states  that,  as 
a  practical  matter,  methodologies 
accepted  by  the  Department  in  one 
review  are  generally  used  by 
respondents  in  subsequent  reviews,  and 
methodologies  rejected  by  the 


Department  are  not  perpetuated  in  later 
reviews. 

NSK  contends  that  Torrington 's 
suggestion  is  impossible  because  factual 
records  differ  from  review  to  review,  as 
do  respondents'  explanations  of  the 
information  they  submit.  NSK  argues  in 
addition  that,  since  the  final  results  for 
a  prior  review  may  not  be  published 
until  after  submissions  are  entered  and 
verifications ju«  conducted  for 
subsequent  reviews,  there  is  no  way  for 
respondents  to  determine  in  advance 
how  current  submissions  differ  from 
those  final  resuhs. 

INA  suggests  that  Torrington 's 
proposal  is  unrealistic  because  the 
responses  for  this  review  have  already 
been  submitted,  and  reiterates  NTN  and 
NSK's  concern  for  the  administrative 
burden  that  would  result  from 
Torrington 's  proposal,  as  well  as  the 
difficulty  in  anticipating  the 
Department's  position  in  a  given  review. 

SiG^*  adds  that  the  appropriate 
standard  for  responding  to  the 
questionnaire  should  be  that  which  is 
most  consistent  with  respondents" 
business  records  and  the  facts  of  the 
specific  review. 

Department's  Position:  We  disagree 
with  Torrington  that  we  should  require 
that  all  respondents  conform  their 
submissions,  their  allocations,  and  their 
methodology  to  the  Department's  most 
recent  prior  determinations  and  rulings. 
We  also  disagree  with  Torrington  that 
respondents  should  identify  where  they 
have  continued  to  use  any  methodology 
that  we  rejected  in  a  prior  review  and 
justify  the  departure  bom  established 
practice.  Each  administrative  review  is 
a  separate  reviewable  segment  of  the 
proceeding  involving  dlRierent  sales, 
adjustments,  and  underlying  facts.  What 
transpired  in  previous  reviews  is  not 
binding  precedent  in  later  reviews,  and 
parties  are  entitled,  at  the  risk  of  the 
Department's  determining  otherwise,  to 
argue  against  a  prior  Department 
determination.  As  a  practical  matter, 
methodologies  accepted  by  the 
Department  in  one  review  are  generally 
used  by  respondents  in  subsequent 
reviews,  and  methodologies  rejected  by 
the  Department  are  not  perpetuated  in 
later  reviews.  The  Department,  however, 
may  reconsider  its  position  on  an  issue 
during  the  course  of  the  proceeding  in 
light  of  facts  and  arguiments  presented 
by  the  parties. 

16E.  All-Others  Rate 

Comment:  SKF  Italy  requests  that  the 
Department  correct  the  "all  others"  rate 
for  ball  bearings  from  Italy.  SKF  Italy 
contends  that  the  rate  given  in  the 
preliminary  results  is  incorrect  because 
it  does  not  reflect  changes  resulting 


from  judi<:ial  review.  SKF  argues  that 
the  correct  "all  others"  rate  should 
reflect  the  "all  others"  rate  from  the 
LTFV  investigation  with  corrections 
resulting  from  judicial  review. 

Torrington  notes  that  SKF  Italy  has  no 
apparent  interest  in  what  the  "all 
others"  rate  is,  since  SKF  Italy  has  its 
own  rate.  Torrington  argues  that  SKF 
Italy  should  clarify  its  interest  andlhat, 
barring  such  clarification,  the 
Department  is  under  no  obligation  to 
address  this  issue. 

Department's  Position:  We  agree  with 
SKF  Italy  that  the  "all  others"  rate 
should  reflect  corrections  made  to  the 
LTFV  margins  as  a  result  of  judicial 
review.  We  note  that  this  is  true 
regardless  of  whether  SKF  Italy  has  any 
interest  in  the  matter.  The  "all  others" 
rate  for  BBs  from  Italy  is  69.98  percent 

16F.  Resellers 

Comment:  Godo  Kogyo  states  that  the 
Department  stated  in  the  preliminary 
results  that  Godo  Kogyo  had  no 
shipments  or  sales  subject  to  the  review. 
At  the  same  time,  the  Department 
terminated  reviews  with  respect  to  five 
companies  who  were  resellers  of 
Japanese-made  bearings  on  the  grounds 
that  those  firms  were  not  resellers  as 
defined  in  19  CFR  353.2(s)  because  all 
their  suppliers  had  knowledge  at  the 
time  of  sale  that  the  merchandise  was 
destined  for  the  United  States.  Godo 
Kogyo  states  that  it  reported  in  its 
questionnaire  response  that  it  sold 
subject  AFBs  in  the  United  States 
during  the  POR.  However,  Godo  Kogyo 
states  that  it  did  not  produce  any  of  the 
subject  merchandise  that  it  sold,  but 
was  a  reseller  of  bearings  produced  by 
other  unrelated  firms.  Therefore,  as 
Godo  Kogyo  does  not  qualify  as  a 
reseller  pursuant  to  19  CFR  353.2(s).  it 
states  that  it  requested  that  the 
Department  discontinue  the  review  with 
respect  to  Godo  Kogyo  and  the 
Department  determined  in  August  1994 
that  Godo  Kogyo  did  not  need  to 
respond  further  to  the  questionnaire. 
Godo  Kogyo  requests  that  the 
Department's  final  results  reflect  that 
Godo  Kogyo  does  not  qualify  as  a 
reseller  and  that  the  Department 
terminate  the  review  with  respect  to 
Godo  Kogyo. 

Department's  Position:  We  examined 
the  information  on  the  record  and  have 
determined  that  Godo  Kogyo  is  not  a 
reseller  as  defined  in  19  CFR  3S3.2(s) 
because  all  of  its  suppliers  had 
knowledge  at  the  time  of  sale  that  the 
merchandise  was  destined  for  the 
United  States. 

(FR  Doc.  96-31753  Filed  12-16-96;  8:45  am] 
ooM»ift-oe-# 


-■'.;.-      ■    ''^-      '\/''l'    .      ■'    ..            ' 

•           ■                           *        '          ,             ' 

-            ,■                                                .."<-                "■■       *-,          - 

* 

- 

• 

^ 

-^      "• .-            '   *'.  *      '  !        ' 

'   .•' 

9" 

..    •">  ■  •     '  •'  '  '.'     ' .    ■, 

' 

*"       ''       ■ :,    '■•    '. 

■      ,      ; 

■    ■"''•''    "  .'  ;■' 

.'''■>^-"' /  v;  .^ 

• 

^'' 

■    •      ■     f"  .r    -               '-■.., 
*■     ■-               '              •            ■         .      .  .-  _\'      ' 

V          'V'        ■ 

'     '  .          .'.-.■*■ 

*■          '     .      .        -    -'■ 

■   " ",  ■  *■.* 
>."    '■■  *  ■*■  ■'"  ■  .    '     -•■■■■■ 

X 

- 

* 

/                       "  -' 

i   :■■ 


Tuesday 
December  17,  1996 


Part  IV 


Department  of 
Housing  and  Urban 
Development 

Sale  of  Single  Family  Mortgage  Loans; 
Notice 


:    <> 


66524 


Federal  Regialer  /  Vol.  61.  No.  243  /  Tuesday.  December  17,  1996  / 


Notices 


DEPARTMENT  OF  HOU81NQ  AND 
URBAN  DEVELOPMENT 

[Ooelwt  No.  FR-^188-N-«1] 

Notice  of  Sale  of  Single  FamHy 
Mortgage  Loans 

AQBitCY:  Office  of  the  Assistant 
Secretary  for  Housing-Federal  Housing 
Commissioner.  Department  of  Housing 
and  Urban  Development. 
action:  Notice  of  sale  of  single  family 
mortgage  loans.        

SUMIIARY:  This  notice  armounces  the 
Dei»rtment's  intention  to  sell 
approximately,  19,100  Secretary-held 
single  family  mortgage  loans  (the 
"loans")  in  a  sealed  bid  auction.  The 
majority  of  loans  were  insured  under 
various  sections  of  the  National  Housing 
Act,  12  U.S.C  1701  et.  seq.  (the  "Act") 
and  thereafter  assigned  to  the 
Department  pursuant  to  Section  230  of 
the  Act  (12  U.S.C  1715u).  The  loans  are 
secured  by  single  family  properties 
located  nationwide.  This  notice  also 
describes  the  bidding  process  for  these 
loans. 

DATES:  Bid  Packages  mil  be  available  to 
eligible  bidders  on  or  about  November 
27, 1996.  The  auction  is  currently 
scheduled  for  January  28, 1997. 
AOOMESaES:  Bid  Packages  will  be 
available  from  FHA's  Financial  Advisor, 
Merrill  Lynch  Mortgage  Capital  Inc. 
("Merrill")  250  Vesey  St.,  New  York,  NY 
10281.  Bid  Packages  will  be  made 
available  only  to  parties  who  complete 
a  Confidentiality  Agreement  and 
Qualification  Statement  and  are 
determined  to  be  eligible  bidders. 
Int»ested  parties  can  obtain  a 
Confidentiality  Agreement  and 
Qualification  Statement  by  calling  1- 
800-363-4704.  This  is  a  toll  free 
number.  Merrill  will  forward  Bid 
Packages  to  eligible  bidders  via 
overnight  courier.  Imaged  asset  files  for 
the  loans  included  in  the  sale  are 
available  for  review  by  eligible  bidders 
who  visit  the  due  diligence  facility 
located  at  1140  Connecticut  Ave,  N.W., 
Suite  302,  Washington.  D.C.  20036.  To 
schedule  a  visit  to  the  due  diligence 
facility  or  to  order  supplemental 
information  on  the  loans,  eligible 
bidders  should  contact  Henry  Kiema  at 
202-496-1170.  This  is  not  a  toll-free 
number.  The  due  diligence  facility  will 
be  open  between  the  hours  of  8:00  a.m. 
and  8:00  p.m.,  Monday  through  Friday 
and  8:00  a.m.  to  5:00  p.m.  on  Saturday. 
The  facility  will  open  on  or  about 
December  2, 1996  and  will  close  on  or 
about  January  24, 1997. 
FOR  FURTHER  INFORMATION  CONTACT: 
Joseph  McCloskey,  Director,  Single 


Family  Servicing  Division,  Office  of 
Insured  Single  Family  Housing,  Room 
9178,  Department  of  Housing  and  Uiitan 
Development,  451  Seventh  Street.  SW., 
Washington.  DC  20410;  telephone  202 
708-1672.  This  is  not  a  toll  firee  number. 
Hearing  or  speech-impaired  individuals 
may  access  this  number  via  PT  (text 
telephone)  by  calling  the  Federal 
Information  Relay  Service  at  1-800- 
877-8339.  This  is  a  toll-free  number. 
SUPPIXMBITARY  MFONMATION:  The 
Department  intends  to  sell 
approximately  19,100  single  family 
loans  in  this  auction.  The  loans  are 
secured  by  single  femily  properties. 
Some  of  the  loans  are  performing  and 
some  are  non-performing.  The  loans 
will  be  divided  into  one  million  dollar 
($1,000,000)  mortgage  loan  blocks, 
vyhich  will  be  further  arranged  into 
groups.  A  list  of  specific  loans,  mortgage 
loan  blocks  and  group  descriptions  will 
be  contained  in  Uie  Bid  Package.  No 
loans  will  be  sold  individually.  Prior  to 
assignment  to  HUD,  the  loans  were 
insiued  by  the  Federal  Housing 
Administration  (FHA).  The  loans  are  not 
now  insured  and  will  be  sold  without 
FHA  insurance.  In  the-case  of  most  of 
the  loans.  HUD  has  agreed  to  forbear, 
under  certain  conditions,  from 
enforcement  of  its  rights  upcm  default 
and,  for  those  loans  that  are  within  the 
initial  36-month  period  of  forbearance, 
mortgagors'  payments  may  be  reduced 
or  suspended  under  the  terms  of  the 
forbearance  agreements.  This  sale 
contains  loans  from  both  inside  and 
outside  of  the  36-month  period.  The 
Department  will  offer  interested  parties 
an  opportunity  to  bid  competitively  on 
loan  pools  which  they  may  create  from 
combinations  of  loan  blocks,  subject  to 
conditions  set  forth  in  the  Bid  Package. 
The  IDepartment  shall  use  its  sole 
discretion  to  evaluate  and  determine 
winning  bids. 

The  Bidding  Process 

These  are  the  essential  terms  of  sale. 
To  ensure  a  competitive  bidding 
process,  the  terms  of  sale  are  not  subject 
to  negotiation. 

The  Department  will  describe  in 
detail  the  procedure  for  participating  in 
the  Bid  Package,  which  will  include,  bid 
forms,  a  nonnegotiable  loan  sale 
agreement  prepared  by  the  Department 
(Loan  Sale  Agreement),  specific  bid 
instructions,  as  well  as  pertinent 
information  on  the  loans  such  as  total 
outstanding  unpaid  principal  balances, 
interest  rate  ranges,  maturity  terms, 
geographic  locations  and  performance. 
The  Bid  Packages  also  include  computer 
diskettes  containing  data  on  all  of  the 
loans. 


■   Bid  Packages  will  be  available 
approximately  8  weeks  prior  to  the  Bid 
Date.  The  Bid  Package  will  also  include 
instructions  for  bidder  registration  and 
will  contain  procedures  for  obtaining 
supplemental  information  about  the 
loans.  Any  interested  party  may  request 
a  copy  of  the  Bid  Package  by  sending  a 
written  request  together  with  a  duly 
executed  Confidentiality  Agreement  and 
Qualification  Statement  to  the  address 
specified  in  the  ADDRESSES  section  of 
this  notice. 

Prior  to  the  Bid  Date  a  Bid  Package 
Supplement  will  be  mailed  to  all 
eligible  bidders.  It  will  contain  the  final 
list  of  loans  to  be  conveyed  to  the 
successful  bidders). 

Each  bidder  must  include  with  its  bid 
a  deposit  equal  to  10%  of  the  amoimt 
of  its  highest  bid.  If  a  successful  bidder 
fails  to  abide  by  the  terms  of  the  Loan 
Sale  Agreement,  including  paying  the 
Department  any  remaining  sums  due 
pursuant  to  the  Loan  Sale  Agreement 
and  closing  within  the  time  period 
provided  by  the  Loan  Sale  Agreement, 
the  Department  shall  retain  any  deposit 
as  liquidated  damages. 

Due  Diligence  Facility 

A  bidder  due  diligence  period  will 
take  place  beginning  on  or  about 
December  2, 1996.  During  the  bidder 
due  diligence  period,  eligible  bidders 
may,  for  a  non-refundable  fee  of  $500, 
review  all  asset  file  documents  which 
have  been  imaged  onto  a  database  by 
visiting  the  due  diligence  facility 
located  at  1140  Connecticut  Ave,,  N.W., 
Suite  302.  Washington,  D.C.  20036  and/ 
or  via  modem.  Finally,  bidders  may 
purchase  at  a  cost  of  $500  CD  Rom  discs  , 
containing  substantial  due  diligence 
materials  such  as  approximately  34 
month  payment  histories  and  Brokers' 
Price  Opinions. 

Specific  instructions  for  ordering 
information  in  electronic  format  or 
making  an  appointment  to  visit  the  due 
diligence  facility  will  be  included  in  the 
Bid  Package.  The  Department  reserves 
the  right  to  charge  a  reasonable  fee  to 
cover  its  costs  in  duplicating  and 
forwarding  any  information  requested 
by  an  interested  party. 

FHA  Reservation  of  Rights 

The  Department  reserves  the  right  to 
remove  loans  from  the  sale  at  any  time 
prior  to  the  Bid  Date  for  any  reason  and 
without  prejudice  to  its  right  to  include 
any  loans  in  a  later  sale.  The 
Department  also  reserves  the  right  to 
terminate  this  sale  at  any  time  prior  to 
the  Bid  Date. 

The  Department  reserves  the  right  to 
use  its  sole  discretion  to  evaluate  and 
determine  winning  bids.  The 
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Department  reserves  the  right  at  its  sole 
discretion  and  for  any  reason 
whatsoever  to  reject  any  and  ail  bids. 

The  Department  reserves  the  right  to 
conduct  a  "best  and  Hnal"  round  among 
tied  bidders,  wherein  bidders  will  be 
given  the  opportunity  to  increase  their 
bids.  A  best  and  final  round  shall  not  be 
construed  as  a  rejection  of  any  bid  or 
preclude  the  Department  from  accepting 
any  bid  made  by  a  bidder. 

Ineligible  Bidders 

Notwithstanding  a  bidder's 
quaUfication  as  an  eligible  bidder  and 
approved  servicer  the  following 
individuals  and  entities  (either  alone  or 
in  combination  with  others)  are 
ineligible  to  bid  on  any  one  or 
combination  of  the  loans  included  in 
the  sale: 

(1)  Any  employee  of  the  Department,  and 
any  member  of  any  such  employee's 
household  and  any  entity  controlled  by  an 
FHA  employee  or  by  a  member  of  such 
employee's  household; 

(2)  Any  individual  or  entity  that  is 
debarred  or  suspended  from  doing  business 
with  the  Depardnent  pursuant  to  24  CFR  part 
24; 

(3)  Any  contractor,  subcontractor, 
consultant,  and/or  advisor  (or  any  agent, 
employee,  partner,  director,  principal,  or 
affiliate  of  any  of  the  foregoing)  who 


perfonned  services  for,  or  on  liehalf  of,  the 
Department  in  connection  with  this  sale; 

(4)  Any  individual  that  was  an  employee, 
partner,  director,  agent,  or  principal  of  any 
entity  or  individual  described  in  paragraph 
(3)  above  at  any  time  during  which  the  entity 
or  individual  performed  services  for,  or  on 
behalf  of,  the  Department  in  connection  with 
this  sale;  and 

(5)  Any  bidder  that  uses  the  services, 
whether  directly  or  indirectly,  of  anyone  who 
is  deemed  to  be  ineligible  under  any  of 
paragraphs  1-4  above. 

Number  of  Bids 

Bidders  may  bid  on  any  or  all  of  the 
mortgage  loan  blocks  and/or  create  their  own 
pools  of  one  or  more  mortgage  loan  blocks 
within  a  mortgage  loan  group. 

Ties  for  High  Bidder 

If  a  tie  continues  after  the  best  and  final 
offers  are  submitted,  the  successhil  bidder 
will  be  determined  by  lottery. 

Single  Family  Loan  Sale  Procedure 

The  Department  h^s  selected  a 
competitive  sealed  bid  auction  as  the 
method  to  sell  the  blocks  of  loans. 
Historically,  this  method  of  sale 
optimizes  the  Department's  return  on 
the  sale  of  loans,  afibrds  the  greatest 
opportunity  for  all  interested  parties  to 
bid  on  the  defaulted  loans,  and  provides 
the  quickest  and  most  efficient  vehicle 
for  the  Department  to  dispose  of  the 
loans. 


Single  Family  Loan  Sale  Policy- 
Post  Sale  Servicing  Requirements 

The  loans  will  be  sold  with  servicing 
released  by  FHA.  The  loans  must  be 
serviced  by  an  FHA  approved  mortgagee 
for  the  remaining  lives  of  the  loans, 
unless  a  loan  is  modiHed,  refinanced  or 
satisfied  of  record. 

Successful  bidders,  or  purchasers  of 
these  loans,  and  their  successors  and 
assigns,  will  be  required  to  service  the 
loans  in  accordance  with  the  applicable 
provisions  of  the  Loan  Sale  Agreement. 
The  Department  intends  to  take  any  and 
all  steps  possible  to  ensure  enforcement 
of  these  provisions. 

Scope  of  Notice 

This  notice  applies  to  the  Single 
Family  Loan  Sale  Number  4,  and  does 
not  establish  Departmental  procedures 
and  policies  for  the  sale  of  other 
mortgage  loans.  If  there  are  any  conflicts 
between  this  Notice  and  the  Bid 
Package,  the  contents  of  the  Bid  Package 
prevail. 

Dated:  December  10, 1996. 
Nicolas  P.  Retsinas, 

Assistant  Secretary  for  Housing-Federal 

Housing  Commissioner. 

[FR  Doc.  9&-31894  Filed  12-16-96;  8:45  ami 
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Executive  Order  13031  of  December  13,  1996 
Federal  Alternative  Fueled  Vehicle  Leadership 


By  the  authority  vested  in  me  as  President  by  the  Constitution  and  the 
laws  of  the  United  States  of  America,  including  the  Energy  Policy  and 
Conservation  Act,  as  amended  (42  U.S.C.  6201  et  seq.).  the  Energy  Policy 
Act  of  1992  (Public  Uw  102-486)  ("the  Act"),  and  section  301  of  title 
3,  United  States  Code,  and  with  the  knowledge  that  the  use  of  alternative 
fueled  motor  vehicles  will,  in  many  applications,  reduce  the  Nation's  depend- 
ence on  oil,  and  may  create  jobs  by  providing  an  economic  stimulus  for 
domestic  industry,  and  may  improve  the  Nation's  air  quality  by  reducing 
pollutants  in  the  atmosphere,  it  is  hereby  ordered  as  follows: 

Section  1.  Federal  Leadership  and  Goals,  (a)  The  purpose  of  this  order 
is  to  ensure  that  the  Federal  Government  exercise  leadership  in  the  use 
of  alternative  fueled  vehicles  (AFVs).  To  that  end,  each  Federal  agency 
shall  develop  and  implement  aggressive  plans  to  fulfill  the  alternative  fueled 
vehicle  acquisition  requirements  established  by  the  Act.  The  Act  generally 
requires  that,  of  the  vehicles  acquired  by  each  agency  for  its  fleets,  subject 
to  certain  conditions  specified  in  section  303(b)(1)  of  the  Act,  25  percent 
should  be  AFVs  in  fiscal  year  (FY)  1996,  33  percent  in  FY  1997,  50  percent 
in  FY  1998,  and  75  percent  in  FY  1999  and  thereafter.  These  requirements 
apply  to  all  agencies,  regardless  of  whether  they  lease  vehicles  from  the 
General  Services  Administration  (GSA)  or  acquire  them  elsewhere.  That 
section  also  defines  which  Federal  agency  vehicles  are  covered  by  the  AFV 
acquisition  requirements;  this  order  applies  to  the  same  vehicles,  which 
are  primarily  general-use  vehicles  located  in  metropolitan  statistical  areas 
with  populations  of  250,000  or  more. 

(b)  To  the  extent  practicable,  agencies  shall  use  alternative  fuels  in  all 
vehicles  capable  of  using  them.  Agencies  shall  continue  to  work  together 
in  interagency  committees  recommended  by  the  Federal  Fleet  Conversion 
Task  Force  established  by  Executive  Order  12844  of  April  21,  1993,  to 
coordinate  their  vehicle  acquisitions  and  placement. 

Sec.  2.  Submission  of  Agency  Plans  and  Reports  on  Statutory  Compliance. 
(a)  Sixty  (60)  days  after  the  date  of  this  Executive  order,  and  annually 
thereafter  as  part  of  its  budget  submission  to  the  Director  of  the  Office 
of  Management  and  Budget,  each  agency  shall  submit  a  report  on  its  compli- 
ance with  sections  303  and  304  of  the  Act.  A  copy  of  the  report  shall 
also  be  submitted  to  the  Secretary  of  Energy  and  to  the  Administrator  of 
General  Services.  The  report  shall  state  whether  the  agency  is  in  compliance 
ivith  the  Act,  and  substantiate  that  statement  with  quantitative  data  including 
numbers  and  types  of  vehicles  acquired  and  the  level  of  their  use.  At 
a  minimum,  the  report  shall  indicate  the  number  of  vehicles  acquired  or 
converted  for  each  fuel  type  and  vehicle  class,  and  the  total  number  of 
vehicles  of  each  fuel  type  operated  by  the  agency.  The  Director  of  the 
Office  of  Management  and  Budget  shall  issue  further  reporting  guidance 
as  necessary. 

(b)  If  an  agency  has  failed  to  meet  the  statutory  requirements,  it  shall 
include  in  its  report  an  explanation  for  such  failure  and  a  plan,  consistent 
with  the  agency's  current  and  requested  budgets,  for  achieving  compliance 
with  the  Act.  The  plan  shall  include  alternative  sources  of  suitable  AFVs 
if  the  agency's  primary  vehicle  supplier  is  vmable  to  meet  the  AFV  require- 
ments. " 
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(c)  The  Secretary  of  the  Deparonent  of  Energy  and  the  Administrator 
of  General  Services  shall  cooperatively  analyze  the  agency  AFV  reports 
and  acquisition  plans,  and  shall  submit  jointly  a  simmiary  report  to  the 
Director  of  the  Office  of  Management  and  Budget. 

Sec  3.  Exceptions  for  Law-En forcement,  Emergency,  and  National  Defonse 
Vehicles.  Section  303  of  the  Act  allows  exemptions  to  the  acquisition  require- 
ments for  law-enforcement,  emergency,  and  vehicles  acquired  and  used  for 
military  purposes  that  the  Secretary  of  Defense  has  certified  must  be  exempt 
for  national  security  reasons.  Law  enfcMtrement  vehicles  shall  include  vehicles 
used  for  protective  activities.  Each  agency  that  acquires  or  utilizes  any 
such  vehicles  shall  include  in  its  report  an  explanation  of  why  an  exemption 
is  claimed  with  respect  to  such  vehicles. 

Sec.  4.  Fulfilling  the  Acquisition  Requirement,  (a)  Agencies  may  acquire 
alternative  fueled  vehicles  to  meet  the  requirements  of  this  order  through 
lease  from  GSA.  acquisition  of  original  equipment  manufacturer  models, 
commercial  lease,  conversion  of  conventionally  fueled  vehicles,  or  any  com- 
bination of  these  approaches.  All  vehicles,  including  those  converted  for 
alternative  fuel  use,  shall  comply  with  all  applicable  Federal  and  State 
emissions  and  safety  standards. 

(b)  Based  on  its  own  plans  and  the  plans  and  reports  submitted  by  other 
agencies,  the  Administrator  of  General  Services  shall  provide  planning  infor- 
mation to  potential  AFV  suppliers  to  assist  in  production  planning.  After 
consulting  with  AFV  suppliers,  the  Administrator  of  General  Services  shall 
provide  to  Federal  agencies  information  on  the  production  plans  of  AFV 
suppliers  well  in  advance  of  budget  and  ordering  cycles. 

(c)  As  required  by  section  305  of  the  Act,  the  Secretary  of  Energy,  in 
cooperation  with  the  Administrator  of  General  Services,  shall  continue  to 
provide  technical  assistance  to  other  Federal  agencies  that  acquire  alternative 
fueled  vehicles  and  shall  facilitate  the  coordination  of  the  Federal  Govern- 
ment's alternative  fueled  vehicle  program. 

Sec  5.  Vehicle  Reporting  Credits.  The  gains  in  air  quality  and  energy  seciuity 
that  this  order  seeks  to  achieve  will  be  even  larger  if  medium-  and  heavy- 
duty  vehicles  are  operated  on  alternative  fuels,  and  if  "zero-emissions  vehi- 
cles" (ZEVs)  are  used.  Therefore,  for  the  purposes  of  this  order,  agencies 
may  acquire  medium-  or  heavy-duty  dedicated  alternative  fueled  vehicles 
or  ZEVs  to  meet  their  AFV  acquisition  requirements,  and  they  shall  be 
given  credits  for  compliance  with  their  AFV  targets  as  follows.  Each  medium- 
duty  and  ZEV  shall  covmt  the  same  as  two  light-duty  AFVs,  and  each 
dedicated  alternative  fueled  heavy-duty  vehicle  shall  count  as  three  light- 
duty  AFVs.  The  ZEV  credits  may  be  combined  with  vehicle  size  credits. 
The  Director  of  the  Office  of  Management  and  Budget,  in  consultation  with 
the  Secretary  of  Energy,  shall  issue  detailed  guidance  on  the  classification 
and  reporting  of  medium-duty,  heavy-duty,  and  ZEVs.  In  the  reports  man- 
dated in  section  2  of  this  order,  medium-  and  heavy-duty  AFVs  and  ZEVs 
shall  be  identified  separately  from  light-duty  vehicles. 

Sec  6.  Funding  Alternative  Fueled  Vehicle  Acquisition,  (a)  The  Department 
of  Energy  will  no  longer  request  or  require  specific  appropriations  to  fund 
the  incremental  costs  of  alternative  fueled  vehicles,  including  any  incremen- 
tal costs  associated  with  acquisition  and  disposal,  for  other  agencies.  Agencies 
shall  formulate  their  compliance  plans  based  on  existing  and  requested 
funds,  but  shall  not  be  exempt  from  the  requirements  of  the  Act  or  this 
order  due  to  limited  appropriations. 

(b)  An  exception  regarding  funding  assistance  shall  be  made  for  electric 
vehicles,  which  are  in  an  earlier  stage  of  development  than  other  alternative 
fueled  vehicles.  The  Secretary  of  Energy  shall  establish  a  program  beginning 
in  FY  1997  to  provide  partial  funding  assistance  for  agency  purchases  of 
electric  vehicles.  Up  to  $10,000  or  one-half  the  incremental  cost  over  a 
comparable  gasoline-powered  vehicle,  whichever  is  less,  may  be  provided 
as  funding  assistance  for  each  electric  vehicle,  subject  to  the  availability 
of  funds.  V  ,  . 
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Sec.  7.  Agency  Cooperation  with  Stakeholders  on  Alternative  Fueled  Vehicle 
Placement  and  Refueling  Capabilities.  The  Secretary  of  Energy  shall  ^ork 
with  agencies  procuring  AFVs  to  coordinate  the  placement  of  their  vehicles 
with  the  placement  of  similar  vehicles  by  nonfederal  alternative  fuel  stake- 
holders. Federal  planning  and  acquisition  efforts  shall  be  coordinated  with 
the  efforts  of  the  Department  of  Energy's  "Clean  Cities"  participants,  private 
industry  fuel  suppliers,  and  fleet  operators,  and  State  and  local  governments 
to  ensure  that  adequate  private  sector  refueling  capabilities  exist  or  will 
exist  wherever  Federal  fleet  alternative  fueled  vehicles  are  located.  Each 
agency's  fleet  managers  shall  work  with  appropriate  organizations  at  their 
respective  locations,  whether  in  a  "Clean  Cities"  location  or  not,  on  initiatives 
to  .promote  alternative  fueled  vehicle  use  and  expansion  of  refueling  infra- 
structure. 

Sec.  8.  Definitions.  For  the  purpose  of  this  order,  the  terms  "agency,"  "alter- 
native fueled  vehicle,"  and  "alternative  fuel"  have  the  same  me&ning  given 
such  terms  in  sections  151  and  301  of  the  Act. 

Sec.  9.  Executive  Order  12844.  This  order  supersedes  Executive  Order  12844. 

Sec.  10.  Judicial  Review.  This  order  is  not  intended  to,  and  does  not,  create 
any  right  or  benefit  or  trust  responsibility,  substantive  or  procedural,  enforce- 
able by  a  party  against  the  United  States,  its  agencies  or  instrumentalities, 
its  officers  or  employees,  or  any  other  person. 
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The  itsms  in  this  list  were 
edtonally  corrpHecl  as  an  aid 
to  Federai  Register  users. 
Inclusion  or  exclusion  from 
iNs  1st  has  no  legal 
significanoe. 

RULES  GOING  INTO 
EFFECT  TODAY 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  polulants,  hazardous; 
naftional  emission  standards: 
Surface  coating  operations 
from  new  or  existing 
shipbuildmg  and  ship 
repair  faciities;  correction: 
published  12-17-96 

FEDERAL  RESERVE 
SYSTEM 

Depository  instituttons;  reserve 
requirements  (Regulaton  D): 
Transaction  accounts; 
reserve  requirefnent 
ratios;  published  11-27-06 

INTERIOR  DEPARTMENT 
Surface  Mining  Reclamation 
and  Enforcement  Office 

Permanent  program  and 

abandoned  mine  land 

reclamation  plan 

submissions: 

Kentucky;  published  12-17- 
96 
JUSTICE  DEPARTMENT 
Organization,  functions,  and 

authority  delegations: 

Postmaster  General; 
published  12-17-96 

PERSONNEL  MANAGEMENT 
OFFICE 

Employment 
Federal  employee  training; 
published  12-17-96 

TRANSPORTATION 
DEPARTMENT 
Federai  Aviation 
AdmkiMrabon 
Airworttwiess  directives: 
Textron  Lycoming;  published 
12-2-96 
TREASURY  DEPARTMENT 
Internal  Revenue  Servloe 
Excise  taxes: 
Diesel  fuel  registration 
requirements- 
Aiaslca;  published  12-17- 
96 
Income  taxes: 
Mortgage  credK  certificate 
reissuance;  published  12- 
17-96 
rroceoure  ana  uunwMiraiion. 
Retum  information 
dtedosure;  property  or 
services  tor  tax 


adminlaftalon  purposes; 

Justice  Department; 

published  12-17-96 
Retum  information 

dndoaure;  U.S.  Customs 

Servica:  pubishad  12-17- 

96 
Sate  of  seized  property; 

setting  of  minimum  price; 
'  publi^«d  12-17-96 

COMMENTS  DUE  NEXT 
WEEK 

AGRICULTURE 

DEPARTMENT 

Agrtoultural  Marltatlng 

Servtoa 

Cotton  research  and 

promotion  order 

SigrHjp  period  during  w^ilch 
eligibto  producers  wid 
importers  could  request 
continuance'  referendum 
on  1991  amendments; 
comments  due  by  12-23- 
96;  published  12-6^ 
Dates  (domestic)  produced  or 

packed  in  California; 

comments  due  by  12-2^^; 

published  12-6-96 
AGRICULTURE 
DEPARTMENT 
Federal  Crop  Insurance 
Corporation 
Crop  insurance  regulations:     >- 

Dfy  beans;  comments  due 
by  12-26-96;  published 
11-26-96 
AGRICULTURE 
DEPARTMENT 
Farm  Service  Agency 
Single  family  housing; 

reengineehng  arxj 

reinvention  of  direct  sectton 

502  and  504  programs; 

commerrts  due  by  12-23-96; 

published  11-22-96 
AGRICULTURE 
DEPARTMENT 
Rural  Busliwaa  and 
Cooperative  Development 
Service 
Singte  fanDily  housing; 

reengineering  and 

reinvention  of  dvect  sectton 

502  and  504  programs; 

comments  due  by  12-23-96; 

published  11-22-96 
AGRICULTURE 
DEPARTMENT 
Rural  Houaing  Servica 
Single  family  housing; 

reengineering  and 

reinventmn  of  direct  secfion 

502  and  504  programs; 

comments  due  by  12-23-96; 

published  11-22-96 
AGRICULTURE 
DEPARTMENT 
Rural  Utiiittea  Servica 
Singte  family  housing; 

reengineering  and 


reinvention  of  dtoact  taction 
.    502  and  504  programs; 

commente  due  by  12-23-96; 

published  11-22-96 
COMMERCE  DEPARTMENT 
National  Oceanic  and 

ntoapnanc  Aominiauauuii 
Fishery  conservation  and 

managemerrt 

Alaska;  fisheries  of 
Exckjsive  Economto  Zerw- 

Baring  See  and  Aleutian 
Marvls  groundfish; 
comments  due  by  12- 
",  23-96;  published  11-26- 
96 
-   Caribbean,  Gulf,  and  South 
Attentic  fisheries; 
oonfwnents  due  by  12-23- 
96;  published  10-24-96 
COMMODITY  FUTURES 
TRADMO  COMMISSION 
Cortoact  markets: 
Contract  maricet  designatton 
appBcattons  review  and 
approval  and  exchange 
rules  relating  to  contract 
terms  and  corxfttons; 
comments  due  by  12-23- 
96;  published  11-22-96 
ENERGY  DEPARTMENT 
Contractor  emptoyee 
protectton  program; 
comments  due  by  12-24-96; 
published  10-25-96 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Acquisitwn  regulattons: 

Confidential  business 
information;  collection, 
use,  access,  treatment, 
and  doctosure; 
oertificatton  requirements 
removed;  comments  due 
by  12-23-96;  published 
10-24-96 
Air  poNulants,  hazardous; 

nattonal  emission  starxlards: 

Polymer  and  resin 
productton  facilities 
(Groups  I  and  IV); 
comments  due  by  12-26- 
96:  published  11-25-96 
Air  quality  imptomentatkm 

plans;  approval  and 

promuigatton;  various 

States: 

Arizona;  comments  due  t>y 
12-23-96;  published  10- 
23-96 

New  York;  comments  due 
by  12-27-96;  published 
11-27-96 

West  Virginia;  comments 
due  by  12-27-96; 
published  11-27-96 
Clean  Air  Act: 

State  operating  permits 
programs- 
New  Mextoo;  comments 

due  by  12-26-96; 
\  published  11-26-96 


New  Mexico;  commente 
due  by  12-26-96; 
published  11-26-96 
Toxic  sut>stances: 
Testing  requirements- 
Biphenyt,  etc.;  comments 

due  by  12-23-96; 
'  published  6-26-96 

FEDERAL 

COMMUNICATIONS 

COMM»SI0N 

Practtoe  and  procedure: 
Regulatory  fees  (1996  FY); 

assessment  arxl 

cottection;  comments  due 

by  12-23-96;  published 

11-22-96 
Radto  stations;  table  of 
assignments: 
Ftorida;  conrvrwnts  due  by 

12-25-96;  published  10- 

18-96 
Kentucky;  commente  due  by 

12-23-96;  published  11- 

14-96 
New  York;  commente  due 

by  12-23-96;  published 

11-14-96 
Texas;  corrvnente  due  t>y 

12-23-96;  published  11- 

14-96 

FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

Disaster  assistance: 

Appeals  procedures; 
comments  due  by  12-23- 
96:  published  10-24-96 

Restoratkxi  of  danraged 
facilities;  eligUe  costs 
limitetkxi  to  standards  in 
place  aH  time  of  disaster 
dedaratkxi  date; 
comments  due  by  12-24- 
96;  published  10-25-96 

FEDERAL  HOUSING 
FINANCE  BOARD 

Financing  Corporatton: 

Operattons:  Federal 
regulatory  reform; 
comments  due  by  12-23- 
96;  published  11-22-96 

FEDERAL  RESERVE 
SYSTEM 

Freedom  of  Informatton  Act; 
implementation: 
Fee  schedule:  comments 
due  by  12-26-96; 
published  11-26-96 
Securities  credK  transactmns 
(Regulattons  G,  T,  and  U); 
commente  due  by  12-26-96; 
published  11-26-96 

FEDERAL  RETIREMENT 
THRIFT  INVESTMENT 
BOARD 

Thrift  savings  ptarv 
Continuatton  of  eligiiHity- 
Distrtot  of  Columbta 
Financial  Responsibility 
and  Management 
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Assistance  Authority; 
participation  for  certain 
employees;  comments 
due  by  12-24-96; 
published  10-25-96 
HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
Food  and  Drug 
Administration 
Food  for  human  consumpton: 
Dietary  ingredients; 
premarket  notification; 
comments  due  by  12-26- 
96;  published  9-27-96 
Food  labettng- 
Dietary  supplements; 
nutritional  support 
statement;  notification 
procedure;  comments 
due  by  12-26-96; 
published  9-27-96 

INTERIOR  DEPARTMENT 
Fish  and  Wildlife  Service 
Endangered  and  threatened 
species: 

Petitiorts  on  findings,  etc.- 
Santa  Ana  sucker; 
comments  due  by  12- 
26-96;  put>lished  11-26- 
96 
INTERIOR  DEPARTMENT 
Minerals  Management 
Sarvtee 

Administrative  appeals 
process;  comments  due  by 
12-27-96;  published  10-28- 
96 
JUSTICE  DEPARTMENT 
Immigration  and 
Naturalization  Servica  ,  -. 
,lmmi{pation: 


Nonimmigrants;  documentary 
requiremems- 
Perk)ds  of  lawful 
temporary  and 
^         perrnanent  reskjent 
status  to  estat)lish 
seven  years  of  lawful 
domicile;  comments  due 
by  12-26-96;  published 
11-2&^ 
LABOR  DEPARTMENT 
Federal  Contract  CompUanca 
Programs  Office 
Special  disat)led  veterans  and 
Vietnam  era  veterans; 
affirmative  actkxi  and 
nondiscrimination  obiigatk>ns 
of  contractors  and 
sutxx)ntractors 
Correctkm;  comments  due 
by  12-27-96;  published 
10-28-96 
NUCLEAR  REGULATORY 
COMMISSION 

Radiatkxi  protectkxi  standards: 
CkKTectkxis,  clarifk:atk)ns, 
and  policy  change; 
comments  due  t>y  12-23- 
96;  published  10-7-96 
SECURITIES  AND 
EXCHANGE  COMMISSION 
Securities: 
Brokers  and  dealers  books 
and  reoords  requirement; 
comments  due  by  12-27- 
96;  published  10-28-96 
TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 
Air  traffk;  operating  arxj  flight 
rules: 


Rocky  Mountain  Natk>nal 
Park.  CO;  special  flight 
rules  in  vicinity;  comments 
due  by  12-23-96; 
published  12-11-96 
Comment  period 
reopened;  comments 
due  by  12-23-96; 
published  11-21-96 
Ainvorthiness  directives: 
Bell;  comments  due  by  12- 
24-96:  published  10-25-96 
'    Corwtruock)nes 
AeronautKas,  SA 
(CASA);  comments  due 
by  12-23-96;  published 
11-12-96 
Jetstream;  comments  due 
by  12-23-96:  published 
11-12-96 
LITEF  GmbH;  comments 
due  by  12-27-96; 
published  10-28-96 
Airworthiness  standards: 
Special  corxitons- 
Boeing  model  767-270 
airtxxne  warning  and 
corrtrol  system 
modifk»tk>n  (AWACS) 
airplanes;  comments 
due  by  12-23-96; 
published  11-21-96 
Rulemaking  petitkxis; 
summary  and  dtepositnn; 
comments  due  by  12-24-96; 
published  10-25-96 

TRANSPORTATION 
DEPARTMENT 
Maritima  Administration 

Cargo  preference-U.S.-flag 
vessels: 


Waivers  of  requirament  for 
exclusive  caniage  of 
export  cargo;  corrvnents 
due  by  12-27-96; 
published  10-28-96 

TREASURY  DEPARTMENT 

Community  Davalopmant 
Financial  InatttuHons  Fund 

Bank  enterprise  award 
program;  comments  due  tiy 
12-26-96;  published  11-25^ 
96 

TREASURY  DEPARTMENT 
Intomal  Revenue  Sarvica 

Income  taxes: 

Nonexempt  emptoyees' 
trusts;  grantor  trust  rules 
applicatkxi;  comments  due 
by  12-26-96;  published  9- 
27-96 


UST  OF  PUBLIC  LAWS 

The  list  of  PubKc  Laws  tor  the 
104th  Congress,  Secortd 
Session,  has  twen  oompteted. 
The  list  wM  resume  wtwn  biHs 
are  enacted  irrto  law  during 
the  first  session  of  ttie  105th 
Congress,  wtich  convenes  at 
noon  on  January  7,  1997. 


Note:  A  cumulative  list  of 
Public  Laws  for  the  104th 
Congress,  Second  Session,  is 
in  Part  U  of  this  issue. 


Public  Papers 
ofthe 

Presidents 
offthe 
United  States 

Annual  volumes  containing  the  public 
messages  and  statements,  news 
conferences,  and  other  selected  papers 
released  by  the  White  House. 

Volumes  for  the  following  years  are 
available;  other  volumes  not  listed  are 
out  of  print. 

William  J.  Clinton 

1993 

(Book  I) $51.00 

1993 

(Book  II) $51.00 

1994 

(Book  I) $56.00 

1994 

(Book  n) $52.00 

1995 

(Book  I) $60.00 


PublMiMd  by  iIm  Offiot  of  Ih*  Fcdiral  RagislOT.  NsImmI 
ArckivM  and  Records  Adiihirtrattow 

Mail  order  to: 

Superintendent  of  Documents 

P.O.  Box  371954,  Pittsburgh,  PA  15250-7954 
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Briefings  <m  iiow  to  uae  the  Fedaral  Register 

For  infonnation  on  briefings  in  Washin^on^DC, 
announcement  on  the  inside  cover  of  this  issue 


Now  Available  Online 

Code  of  Federal  Regulations 
GPO  Access 

(Selected  Volumes) 

Free,  easy,  online  access  to  selected  Code  of  Federal 
Regulations  (CFR)  volumes  is  now  available  via  GPO 
Access,  a  service  of  the  United  States  Government 
Printing  OfTice  (GPO).  CFR  titles  will  be  added  to  GPO 
Access  incrementally  throughout  calendar  years  1996  and 
1997  until  a  complete  set  is  available.  GPO  is  taking  steps 
so  that  the  online  and  printed  versions  of  the  CFR  will  be 
released  concuirently. 

The  CFR  and  Federal  Register  on  GPO  Access,  arc  the 
official  online  editions  authorized  by  the  Administrative 
Committee  of  the  Federal  Register. 

New  titles  and/or  volumes  will  be  added  to  this  online 
service  as  they  become  available. 

htt|h//www.access.gpo.gov/nara/cfr 

For  additional  information  on  GPO  Access  products, 
services  and  access  methods,  see  page  II  or  contact  the 
GPO  Access  User  Support  Team  via: 

•k  Phone:  toll-free:  1-888-293-6498 
•k  Email:  gpoaccessegpo.gov 
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FOB:        Any  parson  who  uses  th«  Federal  Register  and  Code  of  Federal 

Regulations. 
WHO:       Sponiored  by  the  Office  of  the  Federal  Register. 
WHAT:     Free  public  briefings  (approximately  3  hours)  to  present: 

1.  The  regulatory  process,  with  a  focus  on  the  Federal  Register 
system  and  the  pablic's  role  in  the  development  of 
tagulations. 
'  2.  The  relationship  between  the  Federal  Register  and  Code  of 
Federal  Regulations. 

3.  The  important  elements  of  typical  Federal  Register 
*  .      documents. 

4.  An  introduction  to  the  finding  aids  of  the  FR/CFR  system. 

WHY:       To  provide  the  public  with  access  to  information  necessary  to 
reeaarch  Federal  agency  regulations  which  directly  afCact  them. 
There  will  be  no  discuasioo  of  specific  agency  regulations. 


>i^  WASHINGTON,  DC 
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Agricuttur*  DepartaiMnt 

See  Animal  and  Plant  Health  Inspection  Service 
See  Grain  Inspection,  Packers  and  Stockyards 
Administration 

Animal  and  Plant  Haahh  Inspection  Service 
Nonccs 

Environmental  statements;  availability,  etc: 
Nonregulated  status  determinations — 
Monsanto  Co.;  genetically  engineered  com  line,  66650- 
66651 

Army  Department 

See  Engineers  Corps 

Centers  for  Disease  Control  and  Prevention 

NOTICES 

Agency  information  collection  activities: 

.   Proposed  collection;  comment  request,  66670-66671 

ChiMrsn  and  Families  Administratfon    -     ' 
Nonccs 

Agency  information  collection  activities: 
Proposed  collection;  comment  request,  66669<-66670 

Coast  Guard 

RULES  '-' 

Merchant  marine  officers  and  seamen: 
Commercial  vessel  personnel;  chemical  drug  and  alcohol 
testing  programs;  drug  testing  in  foreign  waters, 
66612-66613  ., 

OfEshore  supply  vessels: 
Alternate  maximum  size  limit;  interpretation.  66613- 
1^16 
PnOPOSEORULES 

Merchant  marine  officers  and  seamen: 
Towing  vessels;  manning  and  licensing  reqviirements  for 
officers,  66642-66643 

Commerce  Department 

See  Foreign-Trade  Zones  Board 

See  International  Trade  Administration 

See  National  Oceanic  and  Atmospheric  Administration 

NOTICES 

Agency  information  collection  activities: 
Siibmission  for  OMB  review;  comment  request,  66651 

Comptroller  of  the  Currency 

RULES 
Leasing: 
National  banks;  personal  property  lease  finanring 
transactions,  66554-66561 

Defense  Department 
See  Engineers  Corps 

Drug  Enforcement  Administration 

PROPOSEO  RULES 

Freight  forwarding  fedlities  for  DEA  distributor  registrants; 
establishment,  66637-66639 


Education  Department 

PROPOSED  RULES 
Postsecondary  education: 
Student  assistance  general  provisions — 
Compliance  audits  and  financial  respcMisibiMty 
standards,  66854 

Employment  and  Training  Administration 

NOTICES 

Adjustment  assistance: 
Borg  Warner  Automotive  et  al.,  6669&-666g7 
Control  Techniques  Drives,  Inc.  66697 
Kingstree  Knits,  66697-66698 
Kuppenheimer  Manu&ctiiring  Co.,  Inc,  66698 
Moisture  Systems,  66698 
Wex  Tex  Industries.  Inc,  et  al.,  66698-66699 

Energy  Department 

See  Federal  Energy  Regulatory  Commission 
NOTICES 

Conflict  of  interests: 
Supervisory  employees:  divestiture  requirements  waivers, 
66656 

Engineers  Corps 

NOTICES 

Water  resource  development  projects: 
Deauthprizatioh  lists.  66654-66658 

Environmental  Protection  Agency 

RULES 

Air  quality  implementation  plans;  approval  and 
promulgation;  various  States: 

Idaho.  66602-66606 

Michigan,  66607-66611 

New  Jersey,  66606-66607 
PROPOSED  RULES 

Air  quality  implementation  plans;  approval  and 
promulgation;  various  States: 

Idaho,  66642 
NOTICES 
Pesticides;  temporary  tolerances: 

American  Cyanamid  Co.,  66658-66661 
Toxic  and  hazardous  substances  control: 

Premanufacture  exemption  approvals,  66661-66662 

'  Executive  Office  of  the  President 
See  Presidential  Dociunents 

Federal  Aviation  Administration 

RULES 

Class  E  airspace,  66579-66580 
PROPOSED  RULES 
Class  E  airspace,  66620-66621 
NOTICES 

Airport  revenue  use;  policy  and  procedufes;  comment 
request,  66735-66741 

Federal  Communications  Commission 

RULES 

Radio  stations;  table  of  assignments: 
North  CaroW.  66618 
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Rulemaking  proceedings:  petitions  filed,  granted,  denied, 
etc.  66662 

Federal  Deposit  Insurance  Corporation 

NOTICES 

Meetings:  Sunshine  Act.  66662 

Federal  Emergency  Management  Agency 

NOTICES 

Hotel  and  Motel  Fire  Safety  Act: 
National  master  list.  66662-66666 

Federal  Energy  Regulatory  Commission 

NOTICES 

Applications,  hearings,  determinations,  etc.: 

Crossroads  Pipeline  Co.,  66657 

MidAmerican  Energy  Co.,  66657 

Steuben  Gas  Storage  Co..  66657 

Texas  Gas  Transmission  Corp..  66657-66658 

Federal  Highway  Administration 

NOTICES 

Meetings: 
Intelligent  Transportation  Society  of  America.  66741 

Federal  Maritime  Commission 

RULES 

Maritime  carriers  in  domestic  offshore  commerce: 
Vessel-operating  common  carriers  by  water;  financial 
reporting,  agreement  activity,  and  rate  proceedings; 
CFR  parts  removed,  66616-66618 

Federal  Mine  Safety  and  Health  Review  Commission 

NOTICES 

Meetings;  Sunshine  Act.  66699 

Federal  Railroad  Administration  > 

NOTICES 

Traffic  control  systems;  discontinuance  and  removal:        ' 
CSX  Transportation.  Inc..  et  al..  66741-66742 

Federal  Reserve  System  ,  "  «- 

NOTICES 

Banks  and  bank  holding  companies: 
Forinations,  acquisitions,  and  mergers,  66666  .        ^ 

Permissible  nont>anking  activities,  66666 

reoerai  iraoe  commission 

NOTICES 

Premerger  notification  waiting  periods;  early  terminations, 
66666-66668 

Food  and  Drug  Administration  ^- 

RULES 

Animal  drugs,  feeds,  and  related  products: 
New  drug  applications —  ^^ 

Carprofen  caplets,  66581 
Cefliofur  sterile  powder,  66582-66583 
Propofol  injection,  66582 

Semduramidn  with  bacitracin  methylene  disalicylate, 
66583-66584 
Sponsor  name  and  address  changes — 
Intervet,  Inc.  66581-66582 
Veterinary  Specialties.  Inc..  66580-66581 
NOTICES 

Agency  information  collection  activities: 
Proposed  collection;  comment  request.  66671-66675 


Human  drugs: 
Patent  extension:  regulatory  review  period 
determinations — 
VISTIDE.  66675 

Foreign-Trade  Zones  Board 

NOTICES 

Applications,  hearings,  determinatiohs,  etc.: 

Michigan,  66651-66652 

Texas.  66652 

Wisconsin 

.   Polaris  Industries  Inc.;  internal-combustion  engine 
manufacturing  plant,  66652-66653 

Qar>eral  Services  Administration 

NOTICES 

Delegation  of  lease  acquisition  authority;  implementation. 
66668-66669 

Government  Ethics  Office 

RULES 

Conflict  of  interests.  66830-66851 

Grain  Inspection,  Packers  and  Stockyards  Administrstion 

RULES 

Fees:  * 

Inspection  services;  commodities  other  than  rice,  66533- 
66537 

Health  and  Human  Servioos  Department 

See  Centers  for  Disease  Control  and  Prevention 
See  Children  and  Families  Administration 
See  Food  and  Drug  Administration 
See  Health  Care  Financing  Administration 
See  Health  Resources  and  Services  Administration 
See  National  Institutes  of  Health 
NOTICES 

Grant  and  cooperative  agreement  awards: 
National  Minority  AIDS  Council,  66669 

Health  Care  Financing  Administration 

NOTICES 

Committees;  establishment,  renewal,  termination,  etc: 
Participating  Physicians  Advisory  Council.  66676 

Medicare  and  Medicaid: 
Program  issuances  and  coverage  decisions;  quarterly 
Usting.  66676-66687 

Health  Resources  and  Servicas  Administration 

NOTICES 

Agency  information  collection  activities: 

Proposed  collection;  comment  request,  66687-66688 
Grants  and  cooperative  agreements;  availability,  etc.: 

Health  careers  opportunity  program  and  minority  faculty 
fellowship  program,  66686-66692 

V 

Housing  and  Urt>an  Development  Department 

NOTICES 

Grants  and  cooperative  agreements;  availabiUty,  etc.: 
Community  development  block  grant  program — 
Small  cities  program  and  New  York  State  small 

communities  Section  108  loan  guarantee  program. 
66692-66693 
Public  and  Indian  housing — 
■I       Section  8  moving  to  work  demonstration  program. 
66856-66861 

Interior  Department 

See  Land  Management  Bureau- 
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See  Minerals  Management  Service  ...  •".         ■'^ 

See  National  Park  Service  •  '--       .  .*.  ; 

See  Reclamation  Bureau  .-.     '  ' 

Internal  Revenue  Service     '       -  "^^  '  ;,    - 

RULES  '  __/_':"■ 

Procedure  and  administration: 
Domestic  unincorporated  business  oi'ganizations 

classification  as  partnerships  or  associations,  66584- 
66593  . 

International  Trade  Administration 

NOTICES 

Antidumping:  * 

3.5"  microdisks  and  coated  media  from — 

Japan.  66653 
Vector  supercomputers  fitan — 

Japan, 66653 

International  Trade  Commission 

NOTICES 

Import  investigations: 
Digital  satellite  system  (DSS)  receivers  and  components, 
66695-66696 

Justica  Department  _ 

See  Drug  Enforcement  Administration 

Labor  Department 

See  Employment  and  Training  Administratinn 
See  Occupational  Safety  and  Health  Administration 

Lar>d  Management  Bureau 

NOTICES 

Realty  actions;  sales,  leases,  etc.. 

Nevada,  66693  •    ^   . 

New  Mexico,  66693-66694  .     " 

Survey  plat  filings: 

Illinois,  66694  .'.  ■. 

Minerals  Management  Service 

PnOPOSED  RULES 

Outer  Continental  Shelf;  oil,  gas,  and  sulphur  operations: 
Safety  and  pollution  prevention  equipment;  quality 
assurance,  66639-66642 

Mine  Safety  and  Health  Federal  Review  Commission 

See  Federal  Mine  Safety  and  Health  Review  Commission 

National  Aeronautics  and  Space  Administration 

PROPOSED  RULES 

Acquisition  regulations:  ... 

Contractors  and  offerors — 
Non-statutory  certification  requirements  removed, 
66643-66646 

National  Highway  Traffic  Safety  Administration 

NOTICES 

Motor  vehicle  safety  standards: 

Nonconforming  vehicles — 
Importation  eligibility;  determinations,  66742-66743 
Motor  vehicle  safety  standards;  exemption  petitions,  etc.: 

General  Motors  Corp.,  66744 

Nissan  Motor  Corp.,  U.S.A.,  66744-66745 

Philips  Lighting  Co.,  U.S.A.,  66745-66746 
Privacy  Act: 

Systems  of  records,  66747-66748       '      / 


National  Institutae  Of  Health 
Nonccs 

Meetings: 
National  Institute  on  Alo^ol  Abuse  and  Alcoholism, 
66692 

National  Oceanic  and  Atmoapherlc  Administratton 

RULES 

Tuna,  Atlantic  bluefin  fisheries.  66618-66619 
PROPOSED  RULES 

Fishery  conservation  and  management: 
Nordieastem  United  States  fisheries — 
Siunmer  flounder  and  scup,  66646-66649 

.  National  Park  Service 

NOTICES 

Meeting:  ^ 

Blackstone  River  Valley  National  Heritage  Corridor 
Commission,  66694 
Native  American  human  remains  and  associated  funerary 
objects: 
Bandelier  National  Monument,  Los  Alamos,  NM; 
inventory,  66694-66695 

Nuclear  Regulatory  Commiaaion 

RULES 

Environmental  protection;  domestic  licensing  and  related 
regulatory  functions: 
Nuclear  power  plant  operating  licenses;  environmental 
review  for  renewal,  66537-66554 
NOTICES 
Operating  licnises,  amendments;  no  significant  hazards 

considerations;  biweekly  notices,  66702-66721 
Applications,  hearings,  detenninations.  etc.: 
Duke  Power  Co.,  66699-66701 

Occupational  Safety  and  Health  Administration 

RULES 

Staie  plans;  development,  enforcement,  etc.: 
North  Carolina,  66593-66602 

Postal  Rate  Commission 

NOTICES 

Post  office  closings;  petitions  for  appeal: 
Plevna,  MO,  66721 

Presidentiai  Documents 

PROCLAMATIONS 

Special  observances: 
Wright  Brothers  Day  (Proc.  6965),  66865-66866 

Public  Health  Series 

See  Centers  for  Disease  Control  and  Prevention 
See  Food  and  Drug  Administration 
See  Health  Resources  and  Services  Administration 
See  National  Institutes  of  Health 

Reclamation  Bureau 

RULES 

Acreage  limitation  and  water  conservation  rules  and 
regulations: 
Reclamation  reform  administration  and  settlement 
contract  requirements,  66754-66826 

PROPOSED  RULES 

Acreage  limitation: 
Trusts  subject  to  1982  Reclamation  Reform  Act,  66827- 
66828 


VI 
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Securities  and  Exchange  Commisakm 

PnOPOSEO  RULES 

Investment  companies  and  securities; 

Money  market  funds;  advertising.  66621-66637 
Nonccs 
Self-regutatory  organizations:  proposed  rule  changes: 

Philadelphia  Stock  Exchange,  Inc.,  66721-66723 

SmaU  Business  Administration 
Nonccs 

Disaster  loan  areas: 
North  Carolina,  6672^ 

State  Department 

NOTICES      . 

Antarctic  fishing;  conservation  measures,  66723-66735 
Meetings: 
Shipping  Coordinating  Committee.  66735 

Surface  Transportation  Board 

NOTICES 

Railroad  services  abandonment: 
Texas  Northeastern  Division,  Mid-Michigan  Railroad, 
Inc.,  et  al..  66748 

Thrift  Supervision  Office 

RULES 

Savings  associations: 
Subsidiaries  and  equity  investments;  Federal  regulatory 
reform.  66561-66579 

Transportation  Depertment 

See  Coast  Guard 

See  Federal  Aviation  Administration 

See'Federal  Highway  Administration 

See  Federal  Railroad  Administration 

See  National  Highway  Traffic  Safety  Administration 

See  Surface  Transpprtation  Board 

NOTICES 

International  cargo  rate  flexibility  level: 
Standard  foreign  fare  level — 
Index  adjustment  factors.  66735 

Treasury  Department 

See  Comptroller  of  the  Currency 


■    See  Internal  Revenue  Service 
See  Thrift  Supervision  Office 

.  A    Veterans  Affairs  Department 

.i'    NOTICCS 

Legal  interpretations;  General  Counsel-precedent  opinions: 
Veterans'  benefits  under  VA  administered  laws; 
summary,  66748-66751 


Separate  Parts  in  This  Issue 

Parti 

Department  of  the  Interior,  Bureau  of  Reclamation,  66754- 
66828 

Partm 

Office  of  Government  Ethics,  66830-66851 

PartIV 

Department  of  Education,  66854 

PartV 

Department  of  Housing  and  Urban  Development,  66856- 
66861 

Part  VI 

The  President,  66865-66866 


Reader  Aids 

Additional  information,  including  a  list  of  public  laws, 
telephone  numbers,  reminders,  and  finding  aids,  appears  in 
-the  Reader  Aids  section  at  the  end  of  this  issue. 


Electronic  Bulletin  Board 

Free  Electronic  Bulletin  Board  service  for  Public  Law 
nimibers.  Federal  Register  finding  aids,  and  a  list  of 
documents  on  public  inspection  is  available  on  202-275- 
1538  or  275-0920. 
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Rules  and  Regulations 


Padmai 

VoL  61,  No.  244 

Wadneaday,  December  18,  1986 


This  section  of  the  FEDERAL  REGISTER 
contains  regulatory  documents  having  general 
appiicabiiity  and  togai  effect  most  o(  which 
are  keyed  to  and  codified  in  the  Code  of 
Federal  Regutattone,  which  is  publshed  under 
50  tites  pursuant  to  44  U.S.C.  1510. 

The  Code  of  Federal  Regulations  is  sold  by 
the  Superinlendsnt  of  Documents.  Prices  of 
new  books  are  listed  in  the  first  FEDERAL 
REGISTER  iaaue  of  each  week. 


DEPAfTTMENT  OF  AOmCULTURE 

Grain  Inspection,  Packers  and 
Stockyards  Actanini^ration 

7CFRPart868 
RIN068»-AA48 

F«68  for  Commodity  Inspsctkm 

agency:  Oain  Inspection,  Packers  and 
Stockyards  Administration,  USDA. 
ACTION:  Final  rule. 

SUMMARY:  The  Federal  &ain  Inspection 
Service  (FGIS),  a  program  of  the  Grain 
Inspection,  Packers  and  Stockyards 
Administration  (GIPSA),  is  increasing 
and  establishing  new  fees  charged  for 
inspection  services  for  commodities, 
other  than  rice,  performed  imder  the 
Agricultural  Mariceting  Act  of  1946 
(AMA). 

These  revisions  are  designed  to 
generate  revenue  sufficient  to  cover,  as 
nearly  as  practicable,  the  projected 
operating  costs,  including  related 
supervisory  and  administrative  costs, 
for  commodity  inspection  services 
rendered  and  to  maintain  an  appropriate 
operating  reserve. 

EFFECTIVE  DATE:  February  18, 1997. 
FOR  FURTHER  MFORMATION  CONTACT: 
George  Wollam.  USDA-GIPSA-AKT, 
RocMn  0623-South  Building.  Stop  3649. 
1400  Independence  Avenue.  S.W., 
Washington.  D.C.,  20250-3649, 
Telephone  (202)  720-0292.  or  FAX 
(202)  720-4628.  or  E-Mail— 
gwollamO^shq.usda.gov. 

SUPPLEMENTARY  information: 

Execntive  Order  12866 

This  rule  has  been  determined  to  be 
significant  for  the  purposes  of  Executive 
Chtler  12866  and.  therefore,  has  been 
reviewed  by  the  Office  of  Management 
and  Budget.  The  revisions  are  designed 
to  generate  revenue  sufficient  to  recover 
the  opoBting  costs  for  commodity 


inspection  services  and  to  malntiifn  an 
appropriate  operating  reserve.  FGIS  is 
making  the  following  changes:  increase 
the  hourly  and  unit  fees  for  commodity 
inspection  services;  begin  r^hargirig 
actual  travel  costs  for  airlines,  rental 
cars,  etc.,  and  per  diem  for  travel 
beyond  25  miles  of  an  official  assigned 
duty  location;  begin  charging  for 
sanitation  inspections,  pre-inspection 
conferences,  and  related  services; 
establish  new  hourly  fees  at  time  and 
one-half  for  service  provided  on 
Saturdays,  Sundays,  and  Federal 
hoUdays;  eliminate  the  provisions  for 
entering  into  a  contract  for  service,  and 
change  the  fee  structure  for  stowage 
examinations  from  an  hourly  rate  to  a 
imit  fee. 

Fees  for  commodity  inspection 
services  were  last  increased  on  Jime  28, 
1984  (49  FR  26547).  For  nearly  10  years, 
the  1984  fee  schedule  sufficiently 
recovored  operating  expenses  and 
maintained  a  TniniTnnir^  3-month 
operating  reserve.  However,  by  fiscal 
year  (FY)  95,  increased  operating  costs, 
coupled  with  reductions  in  the  nuimber 
of  services  requested,  rendered  the  1984 
fee  schedule  inadequate  for  ger  ..-ating 
sufficient  revenue  to  cover  operating 
expenses.  The  operating  reserve,  which 
has  been  funding  losses  to  the 
commodity  inspection  program  for  the 
past  4  years,  was  drawn  down  to  the 
minimum  3-month  operating  reserve. 
Given  these  conditions,  the 
Administrator  of  GIPSA  determined  that 
a  fee  revision  was  necessary  to  meet 
rising  costs  and  maintaJTi  an  adequate 
reserve  balance.  ^ 

Executive  Orderl2998  ^ 

This  fine!  rule  has  been  reviewed 
under  Executive  Order  12998,  Qvil 
Justice  Reform.  It  is  not  intended  to 
have  a  retroactive  e£fect.  nor  will  this 
final  rule  preempt  any  State  or  local 
laws,  regulations,  or  policies  unless  they 
present  irreconcilable  conflict  with  this 
rule.  No  administrative  procedures  must 
be  exhausted  prior  to  any  judicial 
riiallenge  to  the  provisions  of  this  rule. 

RegnUtory  Flexibility  Act  Certificatioii 

Pursuant  to  the  requirements  set  forth 
in  the  Regulatory  Flexibility  Act  (5 
U.S.C  601  el  seq.)  (RFA),  GIPSA  has 
considered  the  economic  impact  of  this 
action  on  small  entities.  The  main  users 
of  GIPSA 's  official  commodity 
inspection  services  are  under  contract 
from  the  Department  of  AgiicultuiB. 


Some  of  these  are  small  entities  under 
the  criteria  established  by  the  Small 
Business  Administration  (13  CFR 
121.601).  This  rule  will  revise  the  fees 
charged  to  businesses  for  voluntary 
conunodity  inspection  services.  Even 
though  fees  will  be  raised,  the  increase 
is  small  and  will  not  significantly  afiect 
these  entities,  lliese  businesses  are 
under  no  obUgation  to  use  the 
inspection  services,  and  any  xlecision  en 
their  part  to  discontinue  use  of  the 
services  would  not  prevent  them  from 
marketing  their  products. 

The  final  rule  reflects  fee  revisions 
needed  to  cover  the  costs  of  commodity 
inspection  services  rendered  in 
accordance  with  the  AMA.  James  R. 
Baker,  Administrator,  GIPSA,  has 
certified  that  this  final  rule  will  not 
have  a  significant  economic  impact  on 
a  substantial  nimriwr  of  small  entities, 
as  defined  in  the  RFA. 

Since  FY  90,  there  has  been  a  40 
percent  decrease  in  the  amount  of 
commodity  inspections  requested.  The 
commodity  inspection  program 
experienced  a  $1,642,720  loss  (revenue 
$4,011,116  and  cost  $5,468,059)  during 
FY  95.  The  commodity  program's 
retained  earnings  are  currently 
-$60,383.  Further  losses  are  projected 
if  adjustments  to  the  existing  fee 
schedule  are  not  made. 

Information  Collection  aed  Record 
Keeping  Requirements 

In  compliance  with  the  Paperwork 
Reduction  Act  of  1980  (44  U.S.C  35), 
the  previously  approved  information 
collection  and  recordkeeping 
requirements  for  applications  for 
inspection  services,  including  official 
commodity  inspections,  have  been 
approved  by  the  Office  of  Management 
and  Budget  imder  control  niunber  0580- 
0013. 

Backgroond 

On  July  8. 1996,  FGIS  proposed  in  the 
Fedovl  Roister  (61  FR  35687)  to  revise 
fees  charged  for  inspection  services  for 
commodities,  other  than  rice,  performed 
under  the  AMA:  Increase  hourly  and 
unit  fees;  charge  actual  travel  and  per 
diem  costs:  charge  for  sanitation 
inspections,  pre-inspection  conferences, 
and  related  services;  establish  hourly 
fees  at  time  and  one-half  for  service 
provided  on  Saturdays,  Simdays.  and 
Federal  hoUdays;  eliminate  the 
provisions  fcH-  entering  into  a  contract 
lor  service;  and  change  the  fee  structure 
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for  stowage  examinations  from  an 
hourly  rate  to  a  unit  fee. 

The  commodity  inspection  fees  were 
last  amended  effective  June  28, 1984  (49 
FR  26547).  These  fees  were  to  cover,  as 
nearly  as  practicable,  the  operating  costs 
for  the  program. 

The  majority  of  proceeeed  commodity 
inspections  performed  imder  the  AMA 
are  on  purchases  made  by  the 
Department  of  Agriculture's  Farm  - 
Service  Agency  (FSA),  formerly  the 
Agricultural  Stabilization  and 
Conservaticm  Service.  Historically, 
approximately  92  percrait  of  the  services 
performed  have  been  for  FSA  purchases. 
Defense  Personnel  Support  Center 
(IM'SC)  in^>ections  account  for 
approximately  2  percent  of  the 
inspections;  the  remaining  6  percant  are 
performed  under  nongovernment 
contracts.  Approximately  65  percent  of 
graded  commodity  inspections  are  for 
government  purchases,  and  the 
remaining  35  percent  are  for  commercial 
sales. 

Several  actions  have  caused  a  general 
decrease  in  the  numbep<of  inspecticms 
performed  for  both  graded  and 
processed  commodities.  Beginning  in 
FY  92,  FSA  commodity  purchases  began 
to  decline  as  a  result  of  the  success  of 
a  market-oriented  farm  program  that 
virtually  eliminated  govemment-OMmed 
commodity  grain  stocks  and,  in  turn,  the 
porticm  of  processed  commodities 
derived  firom  these  stocks.  In  addition, 
in  FY  94,  responsibility  for  inspecting 
many  products  for  DFSC  was  transferred 
from  FGIS  to  the  Agricultural  Marketing 
Smvice. 

Processed  commodities  comprise 
approximately  90  percent  of  the 
program's  revenue.  In  FY  91,  FGIS 
inspected  26.218  lots.  By  FY  92.  the 
niunber  of  inspected  lots  dropped  to 
24.004;  in  FY  93. 17.494  lots  were 
inspected;  and  FY  94  saw  a  slight 
increase  to  19,664.  In  FY  95,  however, 
the  total  again  decreased  to  15,065,  or  a 
43  percent  reduction  from  the  number 
of  lots  inspected  in  FY  91. 
Corresponding  decreases  have  also  been 
experiffliced  for  graded  commodities. 

Revenue  collected  in  FY  91  totaled 
$6,562,940  and  operating  costs  totaled 
$5,987,299,  for  a  positive  margin  of 
$575,570.  Revenue  in  FY  92  dropped  to 
$5,158,903  due  to  the  decrease  in    . 
inspections  and  resulted  in  a  $179,396 
loss  to  the  program.  Losses  were 
incurred  in  eadi  of  the  following  years: 
$1,184,602  in  FY  93,  $764,865  in  FY  94, 
and  $1,456,944  in  FY  95.  At  the  same 
time,  FGIS  reduced  operating  costs  for 
the  program  from  $5,987,370  in  FY  91 
to  $5,468,059  in  FY  95. 

FGIS  maintains  an  operating  reserve 
specifically  to  cover  the  cost  of  shutting 


down  the  program  in  case  of  an 
emergency.  Agency  policy  is  to 
maintain  the  reserve  at  a  level  equal  to 
3  months  of  operating  expenses.  In  FY 
91.  the  reserve  was^.942,934,  which 
represented  10  months  of  operating 
costs.  The  loss  of  $179,396  in  FY  92  was 
covered  by  this  reserve. 

hi  FY  92.  FGIS  reviewed  the    ,  j^.  * 
program's  operating  reserve  to     ■  ■■■^ 
determine  if  the  fund  was  being 
maintained  at  an  adeqxiate  level.  The 
Agency  determined  that,  while  the  level 
exceeded  the  3-month  reserve 
minimiun.  it  would  not  be  prudent  to 
decrease  the  reserve  because  of 
anticipated  downt\ims  in  the  nimiber  of 
service  requests  and  the  consequent 
need  to  cover  program  losses  while 
restructuriiut  the  program. 

Again  in  FY  93.  the  $1,184,602  loss 
was  covered  by  the  reserve,  which  was 
drawn  down  to  a  year-end  total  of 
$3,889,429.  Even  with  the  loss,  the  fund 
still  represented  an  8.5-month  reserve. 
By  FY  94,  the  reserve  had  dropped  to 
$3,173,033,  Kx  the  equivalent  of  7 
months'  operating  costs.  The  losses 
incurred  in  FY  95  reduced  the  margin 
to  $1,716,090,  which  is  a  3.2-month 
reserve  and  represents  the  target  level 
for  the  fund; 

In  FY  94.  FGIS  responded  to  the 
decline  in  services  requests  by  initiating 
a  field  restructuring  plan  that  continued 
into  FY  95.  During  this  time  period, 
three  field  offices  and  one  suboffice  that 
were  directly  involved  with  providing 
services  were  closed  and  consolidated. 
This  eliminated  the  cost  of  maintaining 
a  field  office  and  streamlined  overall 
operations.  On  two  separate  occasions, 
retirement  incentives  (buyouts)  were 
offered  to  employees  which  reduced  the 
staffing  levels  in  this  program.  Other 
pwsonnel  were  transferred  to  field 
offices  and  redirected  to  other  programs. 
In  FY  91,  approximately  103  staff  years 
were  devoted  to  this  program.  By  FY  95, 
the  stafBng  level  had  been  reduced  by 
35  percent  to  67  staff  years.  The  FY  95 
level  of  15,065  services  performed  is 
expected  to  remain  fairly  constant  in  the 
future.  Large  ntimbers  of  service 
requests,  as  seen  in  the  late  1980*8  and 
early  1990'8,  are  not  forecasted. 
However,  further  losses  are  projected  if 
adjiistments  to  the  fise  schedule  are  not 
made. 

Due  to  reduced  and  sporadic  FSA 
purchases,  efficiencies  gained  through 
volume  inspections  have  disappeared. 
Fluctuations  in  service  demand  have 
increased,  even  at  locations  that 
routinely  requested  service  on  a  daily 
basis.  These  changes  have  impacted  on 
FQS'  ability  to  mHintoin  qualified  staff 
at  some  locations  and  especially  those 
that  are  large  distances  frwn  a  field 


office.  In  addition,  there  has  been  an 
increase  in  the  proportion  of  inspections 
requested  by  fecilities  that  may  need 
service  only  one  or  two  weeks  per  year. 
Many  of  these  locations  are  far  from 
field  offices.  The  result  is  a  great  deal  of 
long-distance  travel  from  field  offices  to 
remote  locations  for  one  or  two  week 
jobs.  Sudi  travel  has  increased 
operating  costs  and,  in  some  instances, 
has  offset  the  savings  gained  through  the 
restructuring. 

The  1984  lee  schedule  was  designed 
to  recover  all  costs  associated  Mdth 
performing  commodity  inspection 
service,  including  overtime,  travel,  per 
diem,  and  other  related  services.  For 
nearly  10  years,  the  1984  fee  schedule 
generated  sufficient  revenue  to  covot 
operating  expenses.  This  was  due,  in 
large  part,  to  continuously  improved 
efficiencies  in  service  delivery  and 
strong  maiiwt  demand  for  inspection 
services.  Although  additional  cost 
saving  measures  were  implemented 
during  FYs  94  and  95,  operating 
expenses  and  service  demand  have 
reached  a  level  at  which  the  1984  fee 
schedule  no  longer  generates  sufficient 
revenue  to  cover  costs  of  providing 
service. 

Since  FY  90,  there  has  been  a  40 
percent  decrease  in  the  amount  of 
commodity  inspecticms  requested.  The 
commodity  inspection  program 
experienced  a  $1,681,261  loss  (revenue 
$4,011,116  and  cost  $5,468,059)  during 
FY  95.  During  FY  96,  the  commodity 
program  experienced  a  $1,741,644  loss 
(revenue  $3,458,751  and  cost 
$5,200,395)  resulting  in  an  end-of-year 
operating  reserve  of  -$60,383.  and 
forcing  GIPSA  to  borrow  funds  from 
other  fee  programs. 

Based  on  this  information,  GIPSA  has 
determined  that,  imder  the  proposed  fee 
structiire,  it  will  be  unable  to  reach  a  3- 
month  operating  reserve  until  FY  99. 
Once  the  3-month  reserve  is  attained; 
fees  will  be  adjusted  at  least  once  every 
2  yeara,  either  upwaatd  or  downward  as 
necessary,  to  keep  the  program 
operating  on  a  financially  sound  basis. 

Comment  Review 

FC3S  received  two  comments  during 
the  30-day  comment  period.  One 
commentor  agreed  with  all  proposed 
increases  of  existing  fees  and  the 
establishment  of  new  fees  with  die 
exception  of  chaiging  for  travel  at  actual 
cost  to  the  Agency.  'The  commentor 
urged  FGIS  to  consider  implementing  a 
more  balanced  rate  structure  that  will 
allocate  travel  costs  on  a  more  equitable 
basis  between  nearby  and  remote 
facilities.  FGIS  must  recover  all  costs 
associated  with  the  inspection  process 
in  order  to  be  able  to  provide  quality 
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inspection  services.  There  will  always 
be  applicants  that  are  bi  removed  from 
.an  office  no  matter  how  many  offices  are 
maintained.  FGIS  can  contemplate  no    - 
other  more  equitable  rate  structure  than 
recovery  of  actual  travel  costs  in  the 
manner  it  charges  for  travel  necessary 
for  official  inspections. 

The  other  commentor  dealt 
exclusively  with  the  proposed  change  in 
payment  for  stowage  examinations  from 
an  hourly  rate  to  a  unit  fee.  They 
suggested  that  FGIS  increase  its  hoiuiy 
rate  to  recover  its  cost  for  this  service. 
They  suggest  that  implementing  a  unit 
fee  will  result  in  poorer  service  and 
higher  costs  that  will  negatively  impact 
the  Nation's  fanners  and  the  shipping 
industry  transporting  those 
commodities,  and  reduce  the  Nation's 
role  in  foreign  trade  with  respect  to 
grain  and  other  agricultural 
commodities.  FGIS  does  not  agree  that 
implementation  of  a  unit  fee  will  result 
in  poorer  service;  in  &ct,  it  should  have 
the  opposite  effect.  It  is  true  that  some 
applicants  for  stowage  examinations 
will  see  significant  increases  over 
currently  charged  fees,  the  current  rate 
structure  was  not  recovering  costs  for 
stowage  examinations  and,  therefore, 
needed  revision. 

•1  Action 

ion  203  of  the  AMA  (7  U.S.C. 
1622)  provides  for  the  establishment 
and  collectiiH)  of  fees  that  are  reasonable 
and,  as  nearly  as  practicable,  cover  the 
costs  of  the  services  rendered.  In 
accordance  with  this  section,  FGIS 
makes  the  following  changes  to 
maintain  the  ciurent  commodity 
inspection  program:  (1)  increase  hourly 
and  unit  fees;  (2)  charge  actual  travel 
and  per  diem  costs;  (3)  charge  for 
sanitation  inspections,  pre-inspection 
conferences,  and  related  services;  (4) 
establish  hourly  fees  at  time  and  one- 
half  for  service  provided  on  Saturdays, 
Sundays,  and  Federal  holidays;  (5) 
eliminate  the  provisions  for  entering 
into  a  contract  for  service;  and  (6) 
change  the  fiae  structiue  for  stowage 
examinations  frvm  an  hourly  rate  to  a 
unit  fee. 

1.  Hourly  Rates 

The  new  hourly  rates  are  divided  into 
two  categories:  Regular  Workday 
^lipnday  through  Friday)  and 
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Nonregular  Woricday  (Saturday.  Sunday, 
and  Holiday).  Section  868.90.  Table  1 
and  3,  currently  define  Satiuday  as  a 
Regular  Workday.  The  revised  Table  1 
defines  a  Nonregular  Workday  as  a 
Saturday,  Sunday,  and  Holiday,  and  the 
hourly  rate  reflects  time  and  one-half 
paid  to  employees.  In  addition,  the  two 
separate  hourly  rates  for  Regular  and 
Nonregular  Workdays  contained  in 
Tables  1  and  3  are  combined  into  one 
set  of  hourly  rates  in  a  revised  Table  1 
that  covers  all  services. 

Section  868.90,  Tables  1  and  3, 
currently  provide  for  reduced  hourly 
fees  for  applicants  who  elect  to  enter 
into  a  contract  with  FGIS.  No  applicants 
have  used  this  provision  since  it  was 
introduced  in  1984.  Because  the  current 
trends  of  decreasing  service  requests 
and  increasing  demand  fluctiiations 
indicate  less  likelihood  for  applicants  to 
use  this  provision  in  the  future,  it  is 
eliminated. 

The  rate  for  a  Regular  Workday  will 
increase  to  $33.00  and  a  Nonregular 
Workday  will  increase  to  $42.80.  These 
new  hourly  fees  cover  FGIS' 
administrative  and  supervisory  costs  for 
the  performance  of  official  services. 
These  costs  include  personnel 
compensation  and  benefits,  rent, 
communications,  utilities,  contractual 
services,  supplies,  and  equipment. 

2.  Unit  Rates 

Section  868.90,  Table  2,  currently 
provides  unit  fees  for  the  grading  of 
beans,  peas,  lentils,  hops,  and  oUier 
nongraded,  nonprocessed  commodities. 
These  rates  are  increased  and  the 
current  Table  2  is  deleted  and  combined 
with  proposed  Table  1.  The  new  unit 
rates  cover  FGIS'  administrative  and 
supervisory  costs  for  performing  the 
official  service,  including  costs  for    V^ 
personnel  compensation  and  benefits, 
rent,  communication,  utilities, 
contractual  services,  supplies,  and 
equipment. 

3.  Travel  and  Per  Diem 

FGIS  is  making  changes  to  §  868.92  of 
the  regulations  concerning  the 
application  of  fees  covered  in  Table  1.- 
Specifically,  service,  as  provided  under 
§868.90,  Table  1,  will  include  service 
provided  within  25  miles  of  the 
employee's  assigned  duty  point.  Travel, 
per  diem,  and  odier  related  costs  will  be 


assessed  for  providing  service  beyond 
the  25-mile  limit  Section  868.91.  Table 
1.  Fees  for  certain  Federal  rice 
inspection  services,  remains  unchanged; 
travel,  per  diem,  and  other  related  costs 
continue  to  be  included  in  the  hourly 
rate. 

4.  Services  Other  Than  Inspections 

FGIS  is  changing  the  iiae  structure  for 
stowage  examinations  from  an  hourly 
fee  that  recovws  all  costs  to  a  service- 
specific  fee  OTUcture  currently  funded 
by  the  hourly  rate.  The  service-specific 
fee  will  be  a  unit  fee  and  applies  only 
to  stowage  examinations. 

FGIS  is  revising  Table  1,  Footnote  1 
to  include  provisions  for  charging  for 
sanitation  examinations,  pre-inspection 
conferences,  and  other  related  services 
for  which  FGIS  does  not  currently 
charge. 

5.  Fees  for  Laboratory  Testing  Services 

Fees  for  Laboratory  Test  Services, 
Table  4,  Fees  for  Official  Laboratory 
Test  Services  Performed  at  the  FGIS 
Commodity  Testing  Laboratory  at 
Beltsville,  Maryland,  for  Proc^sed 
Agricidtural  Products,  is  revised  to  read: 
Table  2 — Commodity  Testing 
Laboratory,  Kansas  Qty,  Missouri.  Also, 
this  final  rule  makes  a  conforming 
change  to  delete  reference  to 
"noncontract"  hoiu-ly  rates  fix>m 
Footnote  2. 

List  (rf^SnbiacU  in  7  CFR  Part  868 

Administrative  practice  and 
procedure.  Agricultural  commodities. 

For  reasons  set  out  in  the  preamble. 
7  CFR  part  868  is  amended  as  follows: 

PART  868— GENERAL  REGULATIONS 
AND  STANDARDS  FOR  CERTAIN 
AGRICULTURAL  COMMODITIES 

1.  The  authority  citation  for  part  868 
continues  to  read  as  follows: 

AadMriiy:  Sees.  202-208.  60  Stat  1087,  as 
■mended  (7  U.S.C  1621  et.  seq.) 

2.  Section  868.90  is  revised  to  read  as 
follows: 

1868.90    Fees  for  certain  Fadsm 
Inipec  tlon  aefvtoes. 

(a)  The  fees  shown  in  Table  1  apply 
to  Federal  Commodity  Inspection 
Services  specified  below. 


^ '. "  ■^- 
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Table  i  .—Hourly  Rates  ^ » 

(Fees  for  Inspection  of  Commocfties  Other  Than  Rice] 


Hourly  Rates  (per  service  represeniatMe): 
■Monday  to  Friday  —533.00 
Saturday.  Sunday.  an(l,Moiday»-S42.80 
MtaosNaneous  Processed  Ck)mniodRies ': 
(1)  AddMonal  Tests  (cok  per  test,  assessed  In  addition  to  the  hourly  rate): 

(i)  Anatoxin  Test  (Thirt  Layer  ChromAof^aphy)  — ^ -» — 

(a)  Falling  Number 

(iii)  Anatoxin  Test  Kit — 1^— 

Graded  Convnodtties  (Beans.  Peas.  Lentils,  Hops,  and  Pulsee): 

(1)  AddWonaJ  Tests— Unit  Rates  (Beens,  Peas.  Lentils): 

0)  Field  run  (per  lot  or  sample) 

(8)  Other  than  field  mn  (per  lot  or  sample) 
(H)  Factor  ar^aiysis  (per  factor) 

(2)  AddNional  Tests— UnM  Rates  (Hops): 
(Q  Lot  or  sample  (per  lot  or  sample) 


*»■.; 


(3)  AddWonal  Tests— Unit  Rates  (Nongraded  Nonprocessed  CommodWes): 

(i)  Factor  analysis  (per  factor)  _ . — 

(4)  Stowage  examination  (sarvica-on-  request* 

(i)  Sh^  (per  stowage  space)  >.. — .~.... — 

(8)  Subsequent  ship  examinations  (same  as  original)  

(Si)  Barge  (per  examination) „ - — 

(iv)  Al  other  carriers  (per  examination) 


$51.40 
$12.00 
$7.50 


$22.70 
$13.50 
$6.50 

$29.00 

$5.50 


§50.00  (minimum  $250  per  ship) 
(minimurTr$150  per  ship) 
$40.00 
$15.00 


1  Fees  for  original  commodtty  inspection  and 
examinations,  pre-inspeclion  oonfererces. 


_  inspection  services  include,  but  are  not  limited  to,  sampling,  gradkig,  weighing,  stowaae 

„^^,_..„^„        „_, , Inspeclions.  and  other  services  requested  by  ttie  applicant  and  that  are  performed  within  25 

tnies  of  the  field  office.  Travel  and  related  expenses  (commercial  transportation  costs,  mileage,  and  per  diem)  win  be  assessed  in  addition  to  the 
hourly  rate  for  service  beyond  the  25-mite  limit.  Refer  to  §868.92,  Explanation  of  service  fees  and  additional  fees,  for  aH  other  service  fees  ex- 
cept travel  and  per  dtom. 

S^Whsn  performed  at  a  location  other  than  the  Commodity  Testing  Laboratory. .  . 

9  Faxed  and  extra  copies  of  certificates  wiN  be  charged  at  $1 .50  per  copy. 

*  If  perfonned  outside  of  norma)  business,  V/i  times  the  applicable  unit  fee  wiM  be  cherged. 


(b)  In  addition  to  the  fees,  if  any.  for 
sampling  or  other  requested  service,  a 
fee  will  be  assessed  for  each  laboratory 
test  (original,  retest,  or  appeal)  listed  in 
Table  2  of  this  section. 

(c)  If  a  requested  test  is  to  be  reported 
on  a  specified  moisture  basis,  a  fee  for 
a  moistiire  test  will  also  be  assessed. 

(d)  Laboratory  tests  referenced  in 
Table  2  of  this  section  will  be  charged 
at  the  applicable  laboratory  fiee  when 
performed  at  field  locations  other  than 
at  the  applicant's  facility. 

Table  2.— Fees  for  Laboratory 
Test  Services  ' 


Table  2.— Fees  for  Laboratory 
Test  Services  '—Continued 


Table  2.— Fees  for  Laboratory 
Test  Services  '—Continued 


Laboratory  tests 

(1)  Alpha  monoglycerides .... 

(2)  Anatoxin  test  (other  than  TLC  or 
MWcolumn  method) 

(3)  Anatoxin  (TLC) 

(4)  Aflatoxm  (Minicolumn  method) .... 

(5)  Appeararx>e  &  odor — 

(6)  Ash 

(7)  Becterie  count ...>..._.._.». 

(8)  Baking  test  (cookies) 

(9)  Bostwick  (cooked) 

(10)  Bostwick  (uncooked/cook  test/ 
dtepersijility) 

(11)  Brix  

(12)  Cakaum  .„ 

(13)  Caroterxxd  cokx 

(14)  CoW  test  (oiO 

(15)  Cotor  test  (synjpa) 

(16)  Cooking  test  (other  then  com 
soy  blend) 


Fees 


$18.00 

22.50 
48.00 
25.00 
3.00 
8.50 
10.00 
28.00 
12.60 

6.50 

8.00 

12.50 

12.50 

10.00 

6.50 

7.00 


Laboratory  tests 


(17)  Crude  fat 

(18)  Cmde  fBser  

(19)  Dough  handfo>g  (baking) 

(20)  E.  con  

(21)  Famg  number  »™ — 

(22)  Fat  (add  hydrolysis) ..« 

(23)  Fat  stability  (A.O.M.)  

(24)  Flash  point  (open  &  ckMe  cup) 

(25)  Free  fatty  acid 

(26)  Hyt^ogen  ton  adivtty  (ph) 

(27)  Iron  enrichment  „ 

(28)  iodff)e  number/vahje w 

(29)  Linolenic  acxl  (fatty  acid  profile) 

(30)  LipU  phosphorous 

(31)  Livt)ond  cotor 

(32)  Margarine  (nonfat  solkls)  

(33)  Moisture 

(34)  Moisture  average  (crackers)  ..... 

(35)  Moisture  &  volatiie  matter  

(36)  Performance    test    (prepared 
bakery  mix) 

(37)  Peroxide  vakje  

(38)  Phosphorus  ~ ~ 

(39)  Popcorn  kernels  (total  defects) 

(40)  Popping  ratn/vahje  popcorn  „... 

(41)  Potassium  bromota  ~ 

(42)  Protein 

(43)  Rope  spore  count 

(44)  Saknonelta ., 

(45)  Salt  or  sodium  conlsnt  — > 

(46)  Sanitation  (filth  light)  

(47)  Sieve  test  

(48)  Smoke  poirt ~ 

(49)  Sow  fat  index  

(50)  Spedfto  volume  (bread) 


Fees 


10.00 

13.00 

8.50 

19.00 

12.00 

14.00 

27.00 

14.00 

12.00 

9.50 

15.00 

9.50 

50.00 

47.W 

10.00 

23.60 

6.00 

4.00 

8.50 

32.00 
13.50 
14.00 
19.00 
19.00 
20.00 

7.50 
31.50 
40.00 
12.50 
24.00 

5.00 
22.00 
85.M 
21.80 


Laboratory  tests 


(51)  Staphylococcus 

(52)  Texture  

(53)  TiUetia  controversa  kuhn  (TCK) 
(Qualitative) _ 

(54)  raietia  controversa  kuhn  (TCK) 
(Quantitative) _ 

(55)  Unsaponifiabie  matter — 

(56)  Urease  activity 

(57)  Visual  exam  (hops  pellet)  

(58)  Visual  exam  (insoluable  impurlh 
ties  oils  &  stwrtenings) 

(59)  Visual  exam  (pasta)  

(60)  Visual  exam  (processed  grain 
products)  _ - 

(61)  Visual  exam  (total  foreign  mate- 
rial other  than  cereal  grains) ~. 

(62)  Vitamin  enrichment  . 

(63)  Vomitoxin  (TLC)  -. 

(64)  Vomitoxin  (Qualitative)  

(65)  Vomitoxin  (Quantitative) 

(66)  Water  activity 

(67)  Wiley  melting  poirt ... 

(68)  Other  latxxatory  tests  — 


Fees 


24.50 
6.50 

25.20 

76.00 

25.00 

12.50 

750 

5.00 
10.50 

12.00 

6.50 
7.00 
40.00 
30.00 
40.m 
20.00 
12.50 

2 


^Wtwn  latx>ratory  test  servtoe  is  provkled 
kx  GIPSA  by  a  pnvate  laboratory,  the  appK- 
caril  wM  be  assessed  a  fee  whk^.  as  nearty 
as  practicable,  covers  the  costs  to  GIPSA  fof 
the  servk»  provkled. 

^Fees  tor  other  laboratoiy  tests  not  ref- 
erenced in  tfiis  table  wilt  be  based  on  the  ap- 
pltoable  hourly  rate  listed  in  Table  1  of  this 
sectnn. 

3.  Section  868.92(a)(2)  is  revised  to 
read  as  follows: 
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(2)  Tfate  cost  of  per  diem,  subsistence, 
mileage,  or  commercial  transportation  to 
perform  the  service  for  rice  inspection 
only  in  §  868.91,  Table  1.  See  §  868.90, 
Table  1,  footnote  1,  for  fees  for 
inspection  of  commodities  other  than 
rice. 
•        •        •        •        •       •■'^        .. 

Dated:  Decamber  13, 1996.        '  ■    .*. 
MlchMl  V.  Dami,  •-      •    - 

Assistant  Secretary,  h4aHceting  and 
Regulatory  Programs. 

[FR  Doc  96-32080  Piled  12-17-96;  8:45  am] 
iaxsto  coot  Mie-cM-p 


NUCLEAR  REGULATORY 
COMMISSION 

lOCFRPartSI 

MN  3150-^068   ^   ■ 

EnvironnMntai  Review  for  Renewal  of 
Nuclear  Power  Plant  Operating 


AQENCY:  Nuclear  Regulatory 

Commission. 

ACTION:  Final  rule. 

.summary:  The  Nuclear  Regulatory 
Viommission  is  amending  its  regulations 
on  the  environmental  review  of 
applications  to  renew  the  operating 
licenses  of  nuclear  power  plants  to 
make  minor  clarifyLig  and  conforming 
changes  and  add  language  inadvertently 
omitted  from  Table  B-1  of  the 
rulemaking  published  June  5, 1996  (61 
FR  28467).  This  final  rule  also  presents 
an  analysis  of  the  comments  received 
and  the  staff  responses  to  the  comments 
requested  in  the  final  rule  published 
Jime  5, 1996.  After  reviewing  the 
comments  received,  the  NRC  has 
determined  that  no  substantive  changes 
to  the  final  rule  are  warranted. 

EFFECTIVE  DATE:  This  final  rule  shall  be 
effective  on  January  17. 1997. 
ADDRESSES:  Copies  of  comments 
received  and  all  documents  cited  iii  the 
supplementary  information  section  of 
61  FR  28467  may  be  examined  at  the 
NRC  Public  Dociunent  Room,  2120  L 
Street  NW,  (Lower  Level)  Washington, 
DC,  between  the  hours  of  7:45  am  and 
4:15  pm  on  Federal  workdays. 
FOR  FURTHER  INFORMATION  CONTACT: 
Donald  P.  Cleary,  Office  of  Nuclear 
Regulatory  Research,  U.S.  Nuclear 
Regulatory  Commission,  Washington, 
IX:  20555-0001,  telephone:  3Q1-415- 
6263;  e-mail  DPCdnic.gov.    ..    -  », 


The  Conunission  has  amanded  its 
environmental  protection  regulations  in 
10  CFR  Part  51  to  improve  the  efficiency 
of  the  process  of  mivironmental  review 
for  appUcants  seeking  to  renew  a 
nuclear  power  plant  operating  Ucense 
for  up  to  an  additifuui  20  years.  The 
final  rule  containing  these  amendments 
was  published  in  the  Federal  Rmister 
on  June  5, 1996  (61  FR  28467).  ifc 
amendments  are  based  on  the  analyses 
reported  in  NUREG-1437,  "Generic 
Environmental  Impact  Statement  (GEIS) 
for  License  Renewal  of  Nuclear  Plants" 
(May  1996).  At  several  stages  in  the 
development  of  the  rule  the 
Commission  sought  public  comment  by 
means  of  notices  in  the  Fedoral  Register 
and  public  woikshops.  The  histoiy  of 
this  rulemaking  is  summarized  in  the 
Jime  5, 1996  notice  (61  FR  28469).  Prior 
to  the  final  rule  becoming  effective,  the 
Commission  beUeved  it  appropriate  to 
seek  comments  on  the  treatment  of  low- 
level  waste  storage  and  disposal 
impacts,  the  cumidative  radiological 
effects  from  the  uraniiun  fuel  cycle,  and 
the  effects  from  the  disposal  of  hi^- 
level  waste  and  spent  Kiel.  In  a 
supplemental  notice  published  on  July 
18. 1996  (61  FR  37351),  the  Commission 
extended  the  comment  period  for  these 
issues  to  August  5, 1996,  and  indicated 
that  the  final  rule  would  become 
effective  on  September  5, 1996,  absent 
notice  fitim  the  Commission  to  the 
contrary.  The  Commission  has  reviewed 
the  comments  submitted  and  finds  no 
heed  to  amend  the  substantive 
provisions  of  the  rule. 

This  final  rule  amends  the  June  5. 
1996  rule  with  minor  nonsubstantive 
changes.  The  changes  are:  addition  of 
five  Ground-water  Use  and  Quality 
issues  inadvertently  left  out  of  Table  B- 
1  in  the  June  5, 1996  notice  (see.  61  FR 
29278.  July  29,  1996);  minor  conforming 
changes  to  reflect  recent  amendments  to 
§§  51.53  and  51.95  effected  by  a  separate 
rulemaking  ("Decommissioning  of 
Nuclear  Power  Reactors,"  July  29. 1996 
(6l  FR  39278));  substitution  of  one 
sentence  under  Findings  for.  the  issue 
"Ofbite  radiological  impacts  (spent  fuel 
and  high-level  waste  disposal)"  in  Table 
B-1,  in  order  to  more  accurately 
represent  a  U.S.  Environmental 
Protection  Agency  (EPA)  regulatory 
position;  a  word  substitution  in  10  CFR 
5l.53(c)(3)(ii)(M).  in  order  to  clarify  die 
information  on  the  environmental  effect 
of  transportation  of  fuel  and  waste  to 
and  from  a  nuclear  power  plant  that  is 
to  be  submitted  with  a  license  renewal 
application;  and  minor  clarifying 
changes  to  the  text  in  Tri)le  B-1 


concerning  chronic  effects  of 
electromagnetic  fields. 

n.  Analysis  of  PobUc  Canments 

A.  Commenters. 

In  response  to  the  Federal  Register 
notice  for  the  final  rule  published  on 
June  5. 1996  (61  FR  28467).  11 
organizations  and  1  private  citizen 
submitted  written  comments.  The  11 
organizations  included  the  EPA;  the 
States  of  Maryland,  Massachusetts,  and 
Vermont;  the  Nuclear  Energy  Institute, 
and  6  licensees.  Commenters  expressed 
concerns  about  specific  aspects  of  the 
rule  and  several  commenters  refarred  to 
material  in  NUREG-1437  which  they 
believe  to  be  Inacciuate  or  ambiguous. 
Other  than  one  State,  the  commenters 
expressed  that  the  rule  should  be 
revised  to  address  their  concerns.  The 
seven  commenters  from  the  nuclear 
power  industry  stated  that  their 
concerns  should  be  addressed  by 
supplemental  rulemaking  and  should 
not  delay  the  efiiective  dirte  of  the  rule 
as  published  in  61  FR  28467.  The 
Commission  assumes  diat  EPA.  two 
States,  and  the  private  individual  intend 
for  their  concerns  to  be  addressed  by 
revising  the  final  rule  and  final  GEIS 
now  rather  than  by  supplemental 
rulemaking.  These  specific  concerns 
and  how  and  when  they  should  be 
resolved  are  addressed  below. 

B.  Radioactive  Waste  Storage  and 
Disposal,  and  Cumulative  Badiological 
Effects  of  the  Uranium  Fuel  Cycle 

Comment.  The  two  commoiting 
States  expressed  concern  over  the 
prospect  of  long-term  storage  of  high- 
level  waste  (HLW)  at  reactor  sites.  One 
State  also  expressed  concern  over  the 
prospect  of  long-term  storage  of  low- 
level  waste  ILLW)  at  reactor  sites.  This 
State  believes  that  "the  Commission 
should  establish  a  policy  which  would 
condition  license  reneml  to  a 
resolution  of  radioactive  waste  disposal 
Issues."  One  State  believes  that 
provisions  in  NRC's  regulations  for 
addressing  significant  new  information 
and  the  10-year  cycle  for  reviewing  the 
continued  appropriateness  of  the 
conclusions  codified  by  the  nile  are  not 
adequate  with  respect  to  the  Issues  of 
on-site  storage  and  disposal  of  I&.W; 
and,  therefore,  site-specific 
environmental  review  should  be 
required  for  these  issues,  i.e.,  these 
Issues  should  be  designated  Category  2. 
A  third  State  believes  that  a  Category  1 
designation  is  appropriate  for  these 
issues,  i  e.,  findings  for  the  issue 
codified  in  the  rule  may  be  adopted  in 
site-specific  license  renewal  revle%vs. 
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and  supports  the  provisiaQ  in  the  rule 
for  periodic  evaliiation  of  these  issues. 
Response.  As  stated  at  61  FR  28477, 
the  Commission  acknowledges  that 
there  is  uncertainty  in  the  schedule  of 
availability  of  disposal  fiadUties  for 
LLW  and  HLW.  Tlje  Commission 
understands  the  continuing  concern  of 
the  States  and  of  the  public  over  the 
prospects  for  timely  development  of 
waste  disposal  facilities.  The 
uncertainty  in  the  sdbedule  of 
availability  of  disposal  facilities  is 
especially  of  concern  because  of  the 
waste  cxurently  being  generated  during 
the  initial  licensing  term  of  power 
reactors.  The  Commission,  however, 
continues  to  believe  that  there  is 
sufficient  understanding  of  and 
experience  with  the  storage  of  LLW  md 
HLW  to  conclude  that  the  waste 
generated  at  any  plant  as  a  result  of 
license  renewal  can  be  stored  safely  and 
without  significant  enviroimiental 
impacts  prior  to  permanent  disposaL 
The  Commission  believes  that 
conditioning  individual  license  renewal 
decisions  on  resolution  of  radioactive 
waste  disposal  issues  is  not  warranted 
because  the  Commission  has  already 
made  a  generic  determination,  codified 
in  10  CFR  51.23,  that  spent  fuel 
generated  at  any  reactor  can  be  stored 
safely  and  without  significant 
environmental  impacts  for  at  least  30 
years  beyond  a  license  renewal  term  and 
that  there  will  be  a  repository  available 
within  the  first  quarter  of  the  twenty- 
first  century.  The  waste  confidence 
decision  is  discussed  in  Chapter  6  of 
NUREG-1437.  "Generic  Environmental 
Impact  Statement  for  License  Renewal 
for  Nuclear  Plants,"  May  1996.  The 
Coramissicm  similarly  believes  that 
enough  is  known  regarding  the  efilscts  of 
permanent  disposal  to  reach  the  generic 
conclusion  in  the  rule.  The  rule  is  not 
based  on  the  assimiption  that  Yucca 
Mountain  will  be  licensed.  Also  from  a 
regulatory  policy  perspective,  the 
Commission  disagrees  with  the  view  of 
one  state  that  each  renewal  applicant 
should  come  forward  with  an  analysis 
of  the  HLW  storage  and  disposal 
environmental  effects.  This  is  a  national 
problem  of  essentially  the  same  degree 
of  complexity  and  uncertainty  for  every 
renewEd  appUcation  and  it  woiild  not  be 
useful  to  have  a  repetitive 
reconsideratiiHi  of  the  mattm. 

The  Commission  further  believes  that 
the  provisions  in  the  present  rule  and 
elsewhere  in  the  Commission's 
regulations  adequately  provide  for  the 
introduction  and  consideration  of  new 
significant  information  in  license 
renewal  reviews,  and  that  the  10  year 
review  cycle  for  the  rule  and  the  GEIS 
adequately  provides  for  Commission 


reassessment  of  the  status  of  LLW  and 
HLW  disposal  programs.  The 
Commission  recognizes  that  the 
possibility  of  significant  unexpected 
events  remains  open.  Consequently,  the 
Commission  will  review  its  conclusions 
on  these  waste  findings  should 
significant  and  pertinent  unexpected 
events  occur  (see  also,  49  FR  34658 
(August  31, 1984)).  hi  view  of  the 
Commission's  favorable  conclusions 
regarding  prospects  for  safe  and 
environmentally  acceptable  waste 
disiKxal,  it  sees  no  ne«d  for 
conditioning  licenses  as  recommended. 
The  Category  1  designations  for  these 
three  issues  [low-level  waste  storage  and 
disposal,  ofEsite  radiological  impacts 
(spent  fuel  and  high-level  waste 
disposal),  and  on-site  spent  fuel)  in  the 
final  rule  has  not  been  changed  in 
response  to  these  comments. 

Comment.  Six  industry  organizations 
specifically  commented  on  the 
treatment  of  the  LLW  and  HLW  issues 
in  61  FR  28467  and  in  the  GEIS.  Except 
for  the  treatment  of  tA  environmental 
impacts  of  transportation  of  radiological 
material  to  and  from  the  plant,  the 
industry  conunenters  agree  with  the 
Commissions  findings  on  waste  issues. 
Transportation  (radiological  and 
nonradiological  environmental  impacts) 
is  designated  Category  2  in  the  final 
rule.  This  designation  requires  some 
additional  review  of  the  environmental 
impacts  of  transportation. 

'The  industry  commenters  argue  that 
the  requirements  for  the  review  of 
transportation  impacts  for  Ucense 
renewal  described  in  the  final  rule  are 
imclear,  and  that  there  are  good  reasons 
to  change  the  transportation  issue  from 
a  Category  2  to  a  Category  1  designation. 
The  requirements  for  the  review  of 
transportation  issues  in  the  final  rule 
were  found  by  the  commenters  to  be 
unclear  with  respect  to  (1)  the  use  and 
legal  status  of  10  CFR  51.52,  Table  S- 
4,  in  the  plant-specific  Ucense  renewal 
review;  (2)  the  conditions  that  must  be 
met  before  an  appUcant  may  adopt 
Table  S-4;  and  (3)  the  extent  to  which 
the  "generic"  effiacts  of  transporting 
spent  fuel  to  a  high-level  waste 
repository  should  be  considered  in  a 
plant-specific  license  renewal  review.  In 
addition,  several  commentOTs  suggested 
that  DOE  should  have  the  responsibility 
of  considering  the  ctunulative 
environmental  impacts  frtun 
transportation. 

Response.  The  Commission  does  not 
believe  that  changes  to  the  rule  in 
response  to  industry  comments  are 
warranted  at  this  time.  However,  in 
order  to  clarify  the  ride's  requirements, 
the  following  guidance  is  provided  on 
the  issue  of  transportation  impacts.  As 


a  resiUt  of  this  rulemaking,  10  CFR 
51.53(c)(3)(ii)(M)  requires  applicants  to 
review  the  environmental  effects  of 
transportation  in  accordance  with 
§  51.52  (Table  S-^)  and  to  discuss  the 
generic  and  cumulative  impacts 
associated  with  transportation 
infrastructure  in  the  vicinity  of  a  high- 
level  waste  repository  site.  The 
candidate  site  at  Yucca  Mountain 
should  be  used  for  the  purpose  of 
impact  analysis  as  long  as  that  site  is 
under  consideration  for  licensing.  The 
amendments  to  10  CFR  Part  51  in  this 
rulemaking  do  not  alter  the  existing 
provisions  of  §  51.52.  If  an  applicant's 
reactor  meets  all  the  conditions  in 
§  51.52(a)  the  applicant  may  use  the 
environmental  impacts  of  transportation 
of  fuel  and  waste  to  and  from  the  reactor 
set  forth  in  Summary  Table  S-4  to 
characterize  the  transportation  impacts 
frx>m  the  renewal  of  its  license. 
However,  because  Table  S— 4  does  not 
take  into  account  the  generic  and 
cumulative  (including  synergistic) 
impacts  of  transportation  infrastructure 
construction  and  operation  in  the 
vicinity  of  the  Yucca  Mountain 
repository  site,  such  information  would 
have  to  be  provided  by  these  applicants. 

For  reactors  not  meeting  the 
conditions  of  §  51.52(a),  the  applicant 
must  provide  a  full  description  and 
detailed  analysis  of  such  environmental 
effects  associated  with  transportaticm  in 
accordance  with  $  51.52(b).  Industry 
conunenters  pointed  out  that  the 
conditions  in  paragraph  (a)  are  not 
likely  to  be  satisfied  by  many  plants 
now  using  higher  bum-up  fuel.  In  such 
cases,  applicants  may  incorporate  in 
their  analysis  the  discussion  presented 
in  the  GEIS  in  Section  6.2.3  "Sensitivity 
to  Recent  Changes  in  the  Fuel  Cycle," 
and  Section  6.3  "Transportation."  lliis 
category  of  applicants  also  would  have 
to  consider  the  generic  and  cimiulative 
impacts  of  transportation  operation  in 
the  vicinity  of  the  Yucca  Mountain 
repository  site.  These  impacts  may  be 
attributed  to  an  individual  plant  on  •   , . 
reactor-year  basis. 

As  part  of  its  efforts  to  develop 
regulatory  guidance  for  this  nUe,  the 
Commission  will  consider  whether 
further  changed  to  the  rule  are  desirable 
to  generically  address:  (1)  The  issue  of 
ciunulative  transportation  impacts  and 
(2)  the  implications  that  the  use  of 
higher  biun-up  fuel  have  for  the 
conclusicHis  in  Table  S-4.  After 
consideration  of  these  issues,  the 
Commission  will  determine  whether  the 
issue  of  transportation  impacts  should 
be  changed  to  Category  1. 

As  to  the  NRC's  duty  to  consider  the 
cumulative  transportation  impacts  of 
license  renewal,  the  Commission 
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continues  to  believe  that  such  analysis 
is  appropriate.  The  fact  that  DOE  rather 
than  an  applicant  will  have  title  to  ,. 
spent-fuel  and  high-level  waste  whim  it 
is  transported  to  a  repository  and  that 
ultimately  DOE  must  consider  the 
environmental  impacts  of  transportation 
does  not  relieve  the  Commission  of  the 
responsibility  under  the  National 
Environmental  Policy  Act  to  consider 
the  impacts  of  transportation  in  its 
environmental  review  for  renewal  of  an 
operating  license. 

Finally,  regarding  the  attributicHi  of 
transportation  impacts  between  the 
initial  operating  license  and  the  U 

renewed  license,  the  allocation  of 
environmental  data  in  §  51.51  and 
environmental  impacts  in  §  51.52  on  the 
bases  of  a  reference  reactor  year  sets  the 
precedence  for  allocating  generic 
(common)  impacts. 

Comment.  EPA  states  that  the 
discussion  of  the  radiological  impacts  of 
the  uranium  fuel  cycle  (61  FR  28478) 
requires  clarification  regarding  the 
coUective  effects,  over  time,  on  human 
populations. 

Response.  The  Commission  believes 
that  the  discussion  adequately 
siunmarizes  the  potential  collective 
health  impacts  of  the  uranium  fuel 
cycle.  The  following  is  provided  to 
clarify  the  specific  elements  of  that 
discussion.  First,  an  estimate  is 
provided  of  the  100-year  dose 
commitment  to  the  U.  S.  population  and 
the  estimated  cancer  fatalities  from  the 
uranium  fuel  cycle  that  are  attributable 
to  each  20-year  license  renewal.  It  is 
then  explained  that  much  of  the  dose  to 
individuals  is  "tiny"  and  is  attributed  to 
radon  releases  from  mines  and  tailing 
piles.  Second,  it  is  explained  that  the 
dose  calculaticm  could  be  extended  to 
cover  populations  outside  of  the  U.  S. 
over  thousands  of  years,  and  that  such 
a  calculation  would  estimate  thousands 
of  cancer  fatalities.  Third,  the 
uncertainty  that  would  be  involved  in 
this  computation  and  the  conservative 
natiue  of  the  estimates  of  fatalities  are 
discussed.  Views  of  the  scientific 
commimity  about  the  possible 
overestimation  of  fatalities  resulting 
from  the  assiunptions  used  are 
developed  in  Appendix  E,  Section  E.4.1. 
of  the  GEIS.  Finally,  the  discussion 
points  out  that  no  standards  exist  that 
can  be  used  to  reach  a  conclusion  as  to 
the  significance  of  the  magnitude  of  the 
collective  radiological  health  effects. 

Comment.  EPA  niaintiiina  that  natural 
bad^round  radiatian  should  not  be 
used  comparatively  to  judge  the 
significance  of  additional  doses  of 
radiation. 

Response.  The  statement  referred  to 
by  EPA  (61  FR  28478),  is  intended  to 


provide  perspective  only  on  the 
magnitude  of  the  additional  dose,  not  on 
its  significance. 

Comment.  EPA  believes  that  the  GEIS 
is  imclear  as  to  whether  occupational 
doses  are  measured  as  the  dose  received 
by  the  average  worker  or  the  maximally 
exposed  worker.  The  NRC  should  clarify 
what  significance  these  two  distinct 
measiues  have  with  respect  to  the  NRCs 
regulatory  remme  for  reactor  licensing. 

Response.  Occupational  dose  limits 
and  the  requirement  to  achieve 
exposures  which  are  as  low  as 
reasonably  achievable  (ALARA)  are 
codified  in  the  Commission's 
regulations  in  10  CFR  Part  20.  The  dose 
limits  and  measured  doses  correspond 
to  the  individual.  However,  the  overall 
effectiveness  of  the  licensee's  ALARA 
programs  are  reflected  by  the  average 
doses  received  by  the  population  of 
workers.  A  detailed  discussion  of  the 
Commission's  radiation  protection 
limits  and  protection  measures  is 
provided  in  Appendix  E  of  the  GEIS. 
These  regulations  apply  to  license 
renewal  activities.  The  estimates  in  the 
GEIS  of  occupational  doses  due  to 
license  renewal  assiune  continued 
compliance  with  10  CFR  Part  20, 
including  both  the  dose  limits  and  the 
ALARA  requirement. 

Comment.  EPA  disagrees  with  the 
Commission's  definition  of  "small" 
relative  to  radiological  impacts.  The 
Conunission's  definition  is,  "For  the 
purpose  of  assessing  radiological 
impacts,  the  Commission  has  concluded 
that  those  impacts  that  do  not  exceed 
permissible  levels  in  the  Commission's 
regulations  are  considered  small"  EPA 
points  out  that  the  Commission's 
regulations  permit  an  upper  limit  that 
would  exceed  the  range  of  lOE-6  to 
lOE-4,  established  imder  the 
Comprehensive  Environmental 
Response,  Compensation  and  Liability 
Act,  for  negligibly  small  lifetime  risk. 
EPA  believes  that  risks  falling  above  this 
range  should  not  be  designated  as  small 
or  insignificant. 

Response.  The  definition  of  "small" 
used  for  assessing  radiological  impacts 
in  the  GEIS  is  not  synonymous  with 
"neghgibly  small,"  whidi  impUes  that 
an  impact  is  so  inrignifir^nt  as  to  be 
unworthy  of  consideration.  The 
Commission  promotes  licensee 
programs  to  bring  doses  below  the 
regulatory  limits  to  "as  low  as 
reasonably  achievable"  (ALARA) 
through  its  regulations,  10  CFR  50.36(a), 
Appendix  I  to  10  CFR  Part  50.  and 
provisions  in  10  CFR  Part  20.  Because 
ALARA  programs  continue  to  be 
effective,  actual  doses  are  far  below  the 
regulatory  limits,  limits  that  represent  a 
small  risk.  As  the  Conunission's  dose 


limits  are  based  on  radiaticm  protection 
standards  established  by  interagency 
conunittees  and  reflects  international 
scientific  consensus  on  the  adequacy  of 
protecticm  standards,  the  Commission 
chooses  to  define  radiological  risk 
resulting  from  these  standards  as  being 
"small." 

Comment.  EPA  takes  issue  with  the 
Commission's  assiunptions,  in  Section 
6.2.2.2  of  the  GEIS,  about  regulatory 
limits  for  oCT-site  releases  of 
radionuclides  for  the  candidate 
repository  at  Yucca  Mountain.  EPA 
stated  that  the  Commission  should  not 
presume  that  EPA  will  adopt  the 
National  Academy  of  Science 
reconunendation  regarding  a  100 
miUirem  annual  dose  limit.  Furtha, 
EPA  believes  that  the  GEIS  should 
assume  a  smaller  dose  limit  as  a  more 
conservative  bounding  estimate, 
consistent  with  the  stated  objective  of 
Table  S-3  to  represent  the  worst  case  or 
botmding  estimate  of  the  potential 
release  from  the  uranium  fuel  cycle 
[GEIS  page  6-1). 

Response.  The  Commission  does  not 
assume  that  EPA  will  adopt  a  100 
millirem  annual  dose  limit.  The 
discussion  in  Section  6.2.2.2  is  clear 
that  this  limit  is  recommended  by  the 
Academy  as  a  starting  point  for 
consideration,  and  that  there  is  some 
measure  of  consensus  among  national 
and  international  bodies  that  the  limits 
should  be  a  fraction  of  the  100  mrem/ 
year.  At  this  time,  the  Commission  is 
not  prepared  to  speculate  as  to  what  the 
final  limit  will  be. 

Comment.  EPA  states:  "The  NRC  has 
mis-stated  the  Agency's  expectations 
regarding  the  performance  of  a  high- 
level  waste  repository,  and  in  doing  so 
has  used  an  inappropriate  benchmark 
for  its  discussion  of  acceptable  doses  to 
the  general  public  from  the  disposal  of 
reactor  fuel.  Table  B-1  *  •  *  states  that 
EPA's  cumulative  release  limits  (from 
40  CFRPart  191)  are  based  on  a 
population  impact  goal  of  1 ,000 
premature  cancer  deaths  in  the  first 
10,000  years  after  closvuie  of  a 
repository.  The  table  mistakenly  equates 
EPA's  standard  for  releases  from  a  high- 
level  waste  repository — an  extreme 
upper  limit  that  would  result  in  1.000 
premature  cancer  deaths — with  EPA's 
goal  or  expectation  for  the  perfenmanoe 
of  such  repositories.  EPA  stated  in  the 
promulgation  of  its  high-level  waste 
regulation  that  a  repository  for  100,000 
metric  tonnes  of  reactor  fual  would 
cause  between  10  and  100  such  deaths, 
on  the  assumption  that  the  repository 
complies  with  the  NRCs  mforcaable 
requirements  for  engineered  bairien 
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found  at  10  CFR  Part  60.  The 
Commission  shoiild  not  use  1,000  fatal 
cancers  as  a  benchmark  for  repository 
performance  and  instead  should 
consider  the  Agency's  stated 
expectation  that  a  well-constructed, 
well-sited  repository  should  out- 
perform this  level  by  ten  or  one- 
hundred-fold.  The  sa^ie  discussion 
appears  in  Section  6.2.2.2  of  the  GEIS 
on  page  6-20  and  should  also  be 
corrected  there." 

Response.  Tlie  Commission  agrees 
that  referring  to  1,000  premature  cancer 
deaths  as  an  EPA  population  "impact 
goal"  is  misleading.  Until  final 
repository  release  standards  are 
promulgated  and  health  impact 
estimates  are  available,  the  Commission 
will  continue  to  use  1,000  prematiu« 
cancer  deaths  in  the  first  10,000  years 
after  closure  of  a  repository  as  an  upper 
bound  estimate  of  cumulative  health 
effects.  The  following  sentence  has  been 
substituted  in  the  rule  for  the  one  with 
which  EPA  disagrees:  "Repository 
performance  standards  that  will  be 
required  by  EPA  are  expected  to  result 
in  releases  and  associated  health 
consequences  in  the  range  between  10 
and  100  premature  cancer  deaths  with 
an  upper  limit  of  1,000  premature 
cancer  deaths  world-wide  for  a  100,000 
metric  tonne  (MTHM)  repository." 

Comment.  EPA  states:  "The  NRC  has 
not  adequately  justified  certain 
assiunptions  regarding  its  analysis  of 
risks  from  the  disposal  of  spent  nuclear 
(reactor)  fuel  in  the  high-level  waste 
repository  at  Yucca  Mountain.  The  NRC 
asserts  that  analyses  in  the  GEIS  of 
health  effects  from  disposal  of  reactor 
fuel  need  not  extend  beyond  1,000 
years,  though  NRC's  own  regulations  for 
high-level  waste  disposal,  foimd  at  10 
CFR  Part  60,  contain  explicit  numerical 
requirements  on  releases  occurring  after 
the  first  1,000  years.  An  analysis 
extending  over  a  longer  period  of  time 
would  be  more  appropriate,  such  as  for 
10,000  years  as  required  in  EPA's  high- 
level  waste  standard  applicable  to  sites 
other  than  Yucca  Mountain." 

Response.  IHiis  comment  refers  to  an 
NRC  staff  response  (found  at  NUREG- 
1529,  page  C7-3)  to  a  comment  made  by 
an  EPA  participant  in  the  NRC  Public 
Workshop  to  EHscuss  License  Renewal, 
held  in  Arlington,  Virginia,  November  4 
and  5,  1991  (Session  4,  page  26).  The 
EPA  participant  pointed  out  that  in  the 
discussion  of  the  uraniiun  fuel  cycle  in 
the  draft  GEIS,  NRC  provided  estimates 
of  population  dose  commitments  from 
open-pit  uranium  mines  and  stabilized 
tailings  piles  for  100.  500  and  1,000 
yearo.  but  didn't  provide  long-term 
estimates  for  other  long-lived  materials. 
The  commenter  went  on  to  point  out 


that  in  the  case  of  the  high-level  waste 
repository  these  calculations  are  carried 
out  for  10,000  years,  although  in  his 
view  a  calculation  of  impact  should  be 
carried  until  there  is  no  more  impact 
The  staff  response  to  this  comment  is 
intended  to  point  out  that  the  likely 
radiological  impacts  attributable  to  any 
one  nuclear  power  plant's  HLW 
generated  as  a  result  of  license  renewal 
are  uncertain  and  are  unlikely  to  be 
significantly  altered  by  consideration  of 
the  impacts  that  may  be  attributable  to 
the  poiod  fit>m  1,000  to  10,000  years. 
The  basis  for  the  evaluation  of  the 
environmental  impact  of  the  uranium 
fuel  cycle  for  the  renewal  of  an 
operating  hce^se  is  10  CFR  51.51 — 
Table  S-3,  as  supplemented  with  an 
evaluation  of  the  contribution  of  Radon- 
222  and  Technetium-99  to  the 
environmental  impact  of  the  fuel  cycle. 
The  environmental  data  in  Table  S--3 
and  discussion  of  associated 
environmental  impacts  is  expressed  on 
the  basis  of  a  reference  reactor  year  of 
operation.  Discussion  of  fuel  cycle 
impacts  has  been  further  supplemented 
in  the  final  GEIS  with  available 
information  on  the  status  of  regulatory 
requirements  and  studies  on  the 
possible  performance  of  the  candidate 
high-level  waste  repository  at  Yucca 
Moimtain. 

C.  Severe  Accident  Mitigation  Design 
Alternatives 

Comgient.  Three  industry 
commenters  disagreed  with  the 
designation  of  severe  accidents  as 
Category  2  in  the  final  rule  and  the 
requirement  that  severe  accident 
mitigation  design  alternatives 
(SAMDAs)  must  be  addressed  by  the 
applicant  and  staff  if  SAMDAs  had  not 
previously  been  addressed  in  a  staff 
environmental  document  for  the  plant. 
They  noted  that  efforts  to  analyze  severe 
accident  vulnerabilities  and  the 
opportimities  to  mitigate  the 
vulnerabilities  will  be  completed  for  all 
plants  in  the  near  future.  These  analyses 
will  provide  the  bases  for  a  generic 
finding  on  SAMDAs  for  all  plants, 
including  the  designation  of  Category  1 
for  severe  accidents.  One  commenter 
proposed  that  a  generic  Category  1 
finding  could  be  made  that 
consideration  of  SAMDAs  is  not 
required  for  any  plant  that  has  a 
completed  Individual  Plant 
Examination  (IPE)  and  Individual  Plant 
Examination  of  External  Events  (IPEEE). 

Response.  It  is  stated  at  61  FR  28461 
that  upon  completion  of  its  IPE/IPEEE 
program,  the  Conunission  may  review 
the  issue  of  severe  accident  mitigation 
for  license  renewal  and  consider,  by 
separate  rulemaking,  reclassifying 
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severe  accidents  as  a  Category  1  issue. 
Completion  of  an  IPE  and  IPEEE  in  itself 
is  not  sufficient  to  fulfill  the 
Commission's  responsibility  under  the 
National  Environmental  Policy  Act 
(NEPA).  SAMDA  alternatives  must  be 
addressed  within  an' Environmental 
Impact  Statement  (EIS),  or  supplement 
to  an  EIS,  or  an  Environmental 
Assessment.  The  Commission  believes 
that  this  can  be  most  efficienUy 
accomplished  generically  through  a 
supplement  to  the  GEIS  and  rule 
amendment  based  on  Commission 
review  of  all  IPEs  and  IPEEEs.  Prior  to 
successful  ctHnpletion  of  such  a 
rulemaking  an  applicant  will  have  to 
submit  a  SAMDA  altwnatives  analysis. 
based  on  its  IPE  and  IPEEE  (if  available), 
in  its  environmental  report.  Then  the 
Commission  will  review  that  analysis  in 
a  supplemental  EIS  for  the  plant. 

D.  Electromagnetic  Fields  (Chronic 
Effects) 

Comment.  Four  indiistry  commenters 
disagreed  with  the  treatment  of  chronic 
health  effects  of  transmission  line 
electromagnetic  fields.  The  rule 
contains  the  finding  that  the  magnitude 
of  effects  is  imcertain.  No  finding  is 
made  in  the  rule  as  to  whether  this  issue 
is  a  Category  1  or  Category  2.  The 
commenters  note  that  no  submittal  is 
required  of  an  applicant  for  this  issue 
until  such  time  as  the  Commission  finds 
that  a  consensus  has  been  reached  by 
the  appropriate  Federal  health  agencies 
that  there  are  adverse  health  effects.  The 
commenters  believe  that  the  number  of 
scientific  studies  performed  over  a  long 
period  of  time  which  could  find  no 
harmful  effects  is  adequate  disclosure 
under  the  NEPA  to  designate  this  issue 
Category  1.  It  is  suggested  that  an 
alternative  to  a  Category  1  designation  is 
rewording  Footnote  5  to  Table  B-1  in 
the  rule  to  state  in  a  more  positive 
manner  that  there  is  no  scientific 
evidence  of  chronic  biological  effects  on 
hiunans  and  that  this  issue  will  not  be 
admitted  as  a  contention  in  any  hearing 
on  a  renewal  application.  One 
commenter  believes  that  this  issue  is  not 
related  to  refurbishment  activities  and 
thus  should  not  be  addressed  in  the 
context  of  license  renewal. 

Response.  The  Commission  is  not 
inclined  at  this  time  to  change  the  rule 
relative  to  the  treatment  of  the  chronic 
human  health  effects  of  transmission 
line  electromagnetic  fields.  The 
Commission  recognizes  that  biological 
and  phyncal  studies  of  electromagnetic 
fields  have  not  foimd  consistent 
evidence  linking  harmful  effects  with 
field  exposures  and  that  much  of  the 
scientific  evidence  and  many  experts  in 
the  field  arguably  would  support  a 
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Category  1  determination  for  this  issue. 
However,  the  CkHnmission  also 
recognizes  that  research  is  continuing  in 
this  area,  and  that  a  scientific  consensus 
on  the  issue  has  not  yet  emerged. 
Consequently,  the  Commission  believes 
that  a  more  conservative  position  on  the 
matter  is  appropriate  at  this  time.  With 
respect  to  concern  that  nonproductive 
litigation  of  this  issue  will  take  place  in 
license  renewal  hearings,  it  should  be 
noted  that  because  of  the  intensive 
scrutiny  given  to  this  issue  within  the 
scientific  conununity,  any  contention 
will  have  to  meet  scientific  standards 
for  admission. 

E.  Environmental  Justice 

Comment.  Comments  about  the 
treatment  of  enviroiunental  justice  in 
the  rule  were  offered  by  EPA  and  two 
licensees.  EPA  stated  that  as  the 
Commission  further  defines  its 
environmental  justice  requirements  it 
should  consider  the  draft  guidance 
issued  by  the  Council  on  Enviroimiental 
Quality  (CECi)  on  May  24, 1996,  and  the 
draft  guidance  issued  by  EPA  on  July 
12, 1996.  The  licensees  believe  that  the 
rule  should  include  provisions  for  the 
treatment  of  environmental  justice  that 
take  into  consideration  tiiat  most 
environmental  impacts  of  relicensing 
nuclear  plants  have  been  found  to  be 
small  and  whether  there  is  any  benefit 
in  conducting  an  environmental  jiistice 
review  for  an  already  sited  facility. 

Response.  The  Commission  is  aware 
of  the  CEQ  and  EPA  draft  guidance  on 
the  treatment  of  environmental  justice 
in  NEPA  reviews.  This  guidance  is 
being  considered  as  the  Commission 
proceeds  with  developing  its  own 
requiremMits  for  the  treatment  of 
enviroiunental  justice  in  NEPA  reviews. 
As  these  requirements  are  developed, 
the  Commission  will  consider  whether 
it  is  appropriate  to  take  a  generic  rather 
than  a  site-specific  approach  to  this 
issue  for  Ucense  renewal  reviews. 

F.  Supplemental  Site-Specific 
Environmental  Impact  Statement  Versus 
Environmental  Assessment 

Comment.  A  licensee  disagrees  with 
the  Commission's  decision  that  a 
supplemental  EIS  will  be  prepared  for 
license  renewal  reviews  rather  than  a 
supplemental  environmental  assessment 
(EA)  as  proposed  in  the  proposed  rule. 
The  Ucensee  believes  that 
environmental  renews  will  show  that 
there  will  be  no  Significant 
environmental  impact  for  a  number  of 
license  renewal  applicants,  and 
therefore  preparation  of  an 
environmental  assessment  should  be 
allowed  imder  the  final  rule.  v  -f 


Response.  Several  considerations  led 
to  the  Commission's  decision  to  reqviire 
a  supplemental  EIS  in  license  renewal 
reviews.  The  proposed  rule  and 
supporting  GEIS  would  have  included  a 
preliminary  conclusion  of  a  favorable 
cost-benefit  balance.  The  function  of  an 
EA  would  have  been  to  consider  the 
impacts  associated  with  a  limited  set  of 
environmental  issues  and  whether  these 
impacts  would  overturn  the  fovorable 
preliminary  cost-benefit  finding  in  the 
GEIS  and  codified  in  the  rule.  Because 
there  was  a  possibiUty  that  the  impacts 
for  the  limited  set  of  environmental 
issues  would  be  found  to  be  nonexistent 
or  insignificant  (no  significant  impacts), 
use  of  an  EA  was  provided  for  in  the 
proposed  rule.  In  addition,  a  finding  of 
no  significant  impact  and  the 
supporting  EA  may  be  issued  in  draft  for 
comment  at  the  discretion  of  the 
appropriate  NRC  staff  director.  The 
proposed  rule  was  challenged  with 
respect  to  preliminary  cost-benefit 
findings  and  procedural  hurdles  to 
public  input  to  the  license  renewal 
review.  To  resolve  these  concerns,  the 
Conunission  modified  the  rule  to 
eliminate  the  preliminary  license 
renewal  finding  and  to  make  that 
finding  only  after  consideration  of  all 
impacts  within  the  plant-specific 
review.  The  Commission  bielieves  that 
the  siun  of  all  the  individual  impacts 
that  are  to  be  considered  in  the  decision 
whether  to  renew  a  nuclear  power  plant 
operating  license  for  an  additional  20 
years,  especially  given  the  controversy 
over  various  aspects  of  nuclear  power, 
exceeds  the  Conunission's  threshold  for 
a  finding  of  no  significant  impact.  This 
and  the  desire  to  ensure  public  access 
to  the  license  renewal  review  process 
led  to  the  requirement  of  a 
supplement^  EIS  for  license  renewal. 

G.  Purpose  and  Need  for  the  Proposed 
Action 

Comment.  EPA  questions  the 
definition  of  the  "proposed  action" 
within  the  context  of  the  discussion  of 
purpose  and  need  at  61  FR  28472. 

Response.  The  definition  of  "purpose 
and  need"  is  to  b(.  applied  to  the 
''proposed  action"  of  renewal  of  a 
nuclear  power  plant  operating  licfflise.  It 
does  not  refer  to  and  ^ould  not  be 
confused  with  the  purpose  of  the  GEIS, 
which  is  given  in  the  GEIS,  Section  1.1 
Purpose  of  the  GEIS. 

H.  Alternatives 

Comment.  A  individual  believes  that 
the  rule  appears  to  contradict  the 
Limerick  Ecology  Action  decision,  869 
F.2d  719  (3rd  Or.  1989).  The 
commenter  states  that  this  decision 
*****  requires  the  environmental 


review  to  look  at  non-nuclear  design 
alternatives  in  context  of  severe 
accidents  including  non-nuclear 
alternatives."  The  commento-  proceeds 
to  express  concern  that  the  analysis  of 
alternatives  consider  "efficiency  and 
conservation"  and  that  sites  considered 
for  alternatives  not  be  limited 
geographically  because  of  the  ability  to 
wheel  power  over  long  distances. 
Finally,  the  individual  objects  to 
eliminating  utility  economics  from  the 
environmental  review  because  "The  real 
world  reason  to  extend  an  operating 
license  is  that  of  utility  economics." 

Response.  The  Limerick  decision  was 
concerned  with  the  consideration  of 
design  mitigation  alternatives 
specifically  for  the  Limerick  plant,  not 
with  "non-nuclear  design  alternatives." 
With  respect  to  the  commenters 
concerns  about  the  treatment  of 
alternatives  to  Ucense  renewal,  the 
Commission  believes  that  the  final  GEIS 
and  rule  adequately  accommodate  these 
concerns.  The  consideration  of 
alternative  energy  sources  in  individual 
license  renewal  reviews  will  consider 
those  alternatives  that  are  reasonable  for 
the  region,  including  power  purchases 
from  outside  the  applicant's  service 
area.  Also,  in  assessing  the 
environmental  impacts  of  new 
generating  capacity  it  will  not 
necessarily  be  assumed  that  the  capacity 
would  be  constructed  on  the  site  under 
review.  Finally,  consideration  of  the 
economic  merits  of  renewing  a  plant 
operating  Ucense  is  eliminated  only 
from  the  Commission's  decision 
whether  to  renew.  The  decision  about 
the  economic  merits  of  continued 
operation  of  a  nuclear  power  plant  will 
be  made  by  the  owners  and  the  State 
regulators. 

m.  Procedural  Background 

Because  this  rule  makes  only  minor 
clarifying  and  conforming  changes  and 
adds  language  inadvertentiy  omitted 
from  Table  B-1  of  the  rulemaking 
pubUshed  June  5, 1996,  and  because 
public  comments  were  solicited  on  that 
rulemaking  the  NRC  is  approving  this 
rule  without  seeking  public  comments 
on  proposed  amendments.  As  sudi, 
pursuant  to  5  U.S.C.  553(b){B).  the 
Commission  for  good  cause  finds  that  a 
notice  and  comment  procedure  is 
imnecessary  for  this  rulemaking. 

IV.  Finding  of  No  Significant 
Environmental  Impact  AvailaUlity 

The  NRC  has  determined  that  this 
final  rule  is  the  type  of  action  described 
as  a  categmcal  emdusion  in  10  CFR 
S1.22(c)(3j.  Therefore,  neither  an 
environmental  impact  statement  nor  an 
enviroiunental  assessment  has  been 
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prepared  for  this  regulation.  This  action 
is  procedural  in  nature  and  pertains 
only  to  the  type  of  enviranmaital 
infonnation  to  be  reviewed. 

V.  Paperwork  Reduction  Act  Statement 

This  final  rule  amends  information 
collection  requirements  that  are  subject 
to  the  Paperwork  Reduction  Act  of  1995 
(44  U.S.C.  3501  et  seq.).  These 
requirements  were  approved  by  the  . 
Office  of  Management  and  Bucket, 
approval  number  3150-0021. 

The  public  reporting  burden  for  this 
collection  of  information  is  estimated  to 
average  4,200  hours  per  response, 
including  the  time  for  reviewing 
instructions,  searching  existing  data 
sources,  gathering  and  m«int«ining  the 
data  needed,  and  completing  and 
reviewing  the  collection  of  information. 
Send  comments  regarding  this  burden 
estimate  or  any  other  aspect  of  this 
coUection  of  information,  including 
suggestions  for  reducing  the  burdrai,  to 
the  bifonnation  and  Records 
Management  Branch  (T-6F33),  U.S. 
Nticlear  Regulatory  Commission, 
Washington,  DC  20555-0001,  or  by 
Internet  electronic  mail  at     ' 
BJSlftirc.gov;  and  to  the  Desk  Officer, 
Office  of  hiformation  and  Regulatory 
AfEairs,  NEOB-10202  (3150-0021), 
Office  of  Management  and  Budget, 
Washington.  DC  20503. 

Public  Protection  Notification 

The  NRC  may  not  conduct  or  sponsor, 
and  a  parson  is  not  required  to  respond 
to,  a  collection  of  information  unless  it 
displays  a  oirrentiy  valid  OMB  control 
number. 

VL  Kegnlatory  Analysis 

The  regulatory  analysis  prepared  for 
the  final  rule  published  Jime  5. 1996  (61 
FR  28467)  is  unchanged  for  this  final 
rule.  The  analysis  examines  the  costs 
and  benefits  of  the  alternatives 
considered  by  the  Commission.  The  two 
ahematives  considered  were: 

(A)  Retaining  the  existing  lOCFR  Part 
51  review  process  tar  license  renewal, 
which  requires  that  all  reviews  be  on  a 
plant-specific  basis;  and 

(B)  Amending  10  CFR  Part  51  to  allow 
a  portion  of  the  environmental  review  to 
be  conducted  on  a  generic  basis. 

The  conclusions  of  the  regulatory 
analysis  show  substantial  cost  savings  of 
alternative  (B)  over  alternative  (A).  The 
analysis,  NUREG-1440,  is  available  for 
inspection  in  the  NRC  Public  Document 
Room.  2120  L  Street  NW.,  (Lower 
Level),  Washington.  DC.  Copies  of  the 
analysis  are  avail^le  as  described  in 
Section  V. 


Vn.  K^nlatory  FlexiUUty  Ad 
Certificatioo 

As  required  by  the  Regulatory 
Flexibility  Act  of  1980.  5  U.S.C.  605(b). 
the  Commission  certifies  that  this  final 
rule  will  not  have  a  significant  impact 
on  a  substantial  number  of  small 
entities.  The  final  rule  states  the      ' . 
application  procedures  and  -  '  '■ 

environmental  information  to  be 
submitted  by  nuclear  power  plant   '  * 
licensees  to  facilitate  NRC's  obligations 
imder  NEPA.  Nuclear  power  plant 
licensees  do  not  fall  within  the 
definition  of  small  businesses  as  defined 
in  Section  3  of  the  Small  Business  Act, 
15  U.S.C  632,  ot  the  Commission's  Size 
Standards,  April  11. 1995  (60  FR 
18344). 


Vm.  Small  Bnsinaas  Regalatory 
Enforcement  Faimeis  Act  .V'. 

In  accordance  with  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996,  the  NRC  has 
determined  that  this  action  is  not  a 
"major  rule"  and  has  verified  this 
determination  with  the  Office  of 
Information  and  Regulatory  AfEain, 
Office  of  Management  and  Budget. 

DL  Backfit  Analysis 

The  NRC  has  determined  that  these 
amendments  do  not  involve  any 
provisions  which  would  impose  backfits 
as  defined  in  10  CFR  50.109(a)(1); 
therefore,  a  backfit  analysis  need  not  be 
prepared. 

Lial  of  Sol^ecta  in  10  CFR  Part  SI 

Acfaninistrative  practice  and  . 
procedure.  Enviroimiental  im[»act 
statement,  Nuclear  materials.  Nuclear 
power  plants  and  reactore.  Reporting 
and  recordkeeping  requirements. 

For  the  reasons  set  out  in  the 
preamble  and  under  the  authority  of  the 
Atomic  Energy  Act  of  1954,  as  amended; 
the  Energy  Reorganization  Act  of  1974. 
as  amended;  the  National 
Environmental  Policy  Act  of  1969,  as  ^ 
amended;  and  5  U.S.C.  552  and  553.  the 
NRC  is  adopting  the  following 
amendments  to  10  CFR  Part  51. 

PART  51— ENVIRONMENTAL  ^    ' " 
PROTECTION  REGULATIONS  FOR 
DOMESTIC  UCENSmO  AND  RELATED 
REGULATORY  FUNCTIONS 

1.  The  authority  citation  for  Part  51 
continues  to  read  as  follows: 

AvdMritr.  S«c.  161, 6«  Sut.  948.  as 
am«nd0d.  Sec  1701, 106  SUt.  2951,  29S2, 
2953  (42  U.S.C  2201,  2297f):  sees.  201,  aa 
■mended,  202,  88  Stat  1242,  as  amended, 
1244  (42  U.S.C  5841.  5842). 

Subpart  A  also  issued  under  National 
Environmantal  Policy  Act  of  1969,  tecs.  102, 


104, 105,  83  Stat  853-854,  as  araeoded  (42 
U.S.Q  4332.  4334,  4335);  and  Pub.  L  95-604. 
Title  n,  92  Sut  3033-3041.  Sections  51.20. 
51.30,  51.60,  51.61,  51.80,  and  51.97  also 
issued  under  sacs.  135, 141,  Pub.  L  97-425, 
96  Stat  2232,  2241.  and  tec.  148,  Pub.  L. 
100-203,  101  Sut  1330-223  (42  U.S.C 
10155, 10161, 10168).  Section  51.22  also 
issued  under  sec.  274.  73  Sut  688.  as 
■mended  by  92  SUt  3036-3038  (42  U.S.C 
2021)  and  under  Nuclear  Waste  Policy  Act  of 
1982,  tec  121,  96  SUt  2228  (42  U.S.C 
10141).  Sections  51.43,  51.67,  and  51.109 
also  issued  under  Nuclear  Waste  Policy  Act 
of  1982.  tea  114(f).  96  Sut  2216,  as 
amended  (42  U.S.C  10134(f)). 

2.  Section  51.45  is  amended  by 
revising  paragraph  (c)  to  read  as  follows: 

151,46    Environmental  report 

•        •        •        *        • 

(c)  Analyut.  The  environmental 
report  shall  include  an  analysis  that 
considers  and  balances  the 
environmental  effects  of  the  proposed  , 
action,  the  enviroimiental  impacts  of 
alternatives  to  the  proposed  action,  and 
alternatives  available  for  reducing  or 
avoiding  adverse  enviroimiental  effects. 
Except  for  environmental  reports 
prepared  at  the  license  renewal  stage 
pursuant  to  §  51.53(c),  the  analysis  in 
the  environmental  report  should  also 
include  consideration  of  the  economic, 
technical,  and  other  benefits  and  costs 
of  the  proposed  action  and  of 
alternatives.  Environmental  reports 
prepared  at  the  license  renewal  stage 
pursuant  to  §  51.53(c)  need  not  discuss 
the  economic  or  technical  benefits  and 
costs  of  either  the  proposed  action  or 
alternatives  except  insofar  as  such 
benefits  and  costs  are  either  essential  for 
a  determination  regarding  the  inclusion 
of  an  alternative  in  the  range  of 
alternatives  considered  or  relevant  to 
mitigation.  In  addition,  environmental 
reports  prepared  pursuant  to  §  51.53(c) 
nmd  not  discuss  other  issues  not  related 
to  the  environmental  effects  of  the 
proposed  action  and  alternatives.  The 
analyses  for  envinmmental  reports 
shall,  to  the  fullest  extent  practicable, 
quantify  the  various  factors  considered. 
To  the  extent  that  there  are  important 
qualitative  considerations  or  factors  that 
cannot  be  quantified,  those 
considerations  or  factors  shall  be 
discussed  in  qualitative  terms.  Hie 
environmental  report  should  contain 
sufficient  data  to  aid  the  Commission  in 
its  development  of  an  independent 
analysis. 

3.  Section  51.53  is  revised  to  read  as 
fbUows: 
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1 51 .53    PtMtconstniction  enwhoimmital 
reports. 

(a)  General.  Any  environmental  report 
prepared  under  the  provisions  of  this 
section  may  incorporate  by  reference 
any  information  contained  in  a  prior 
environmental  report  or  supplement 
thereto  that  relates  to  the  production  or 
utilization  facility  or  any  information 
contained  in  a  final  environmental  . 
document  previously  prepared  by  the 
^4RC  staff  that  relates  to  the  production 
or  utilization  facility.  Docviments  that 
may  be  referenced  include,  but  are  not 
limited  to,  the  final  environmental 
impact  statement;  supplements  to  the 
final  environmental  impact  statement, 
including  supplements  prepared  at  the 
license  renewal  stage;  NRC  staff- 
prepared  final  generic  environmental 
impact  statements;  and  environmental 
assessments  and  records  of  decisions 
prepared  in  connection  with  the 
construction  permit,  the  operating 
license,  and  any  license  amendment  for 
that  facility. 

(b)  Operating  license  stage.  Each 
applicant  for  a  license  to  operate  a 
production  or  utilization  facility 
covered  by  §  51.20  shall  submit  with  its 
application  the  number  of  copies 
specified  in  §  51.55  of  a  separate 
document  entitled  "Supplement  to 
Applicant's  Environmental  Report — 
Operating  License  Stage,"  which  will 
update  "Applicant's  &ivir(aunental 
Report— Construction  Permit  Stage." 
Umess  otherwise  required  by  the 
Commission,  the  applicant  for  an 
operating  license  for  a  nuclear  power 
reactor  shall  submit  this  report  only  in 
connection  with  the  first  licensing 
action  authorizing  fidl-power  operation. 
In  this  report,  the  applicant  shall 
discuss  the  same  matters  described  in 
§§  51.45,  51.51,  and  51.52.  but  only  to 
the  extent  that  they  difiisr  fiom  those 
discussed  or  reflect  new  information  in 
addition  to  that  discussed  in  the  final 
environmental  impact  statement 
prepared  by  the  Commission  in 
connection  with  the  construction 
permit.  No  discussion  of  need  for 
power,  or  of  alternative  energy  sources, 
or  of  alternative  sites  for  the  facility,  or 
of  any  aspect  of  the  storage  of  spent  fuel 
for  the  fodlity  within  the  scope  of  the 
generic  determination  in  §  51.23(a)  and 
in  accordance  with  §  51.23(b)  is 
required  in  this  report 

(c)  Operating  license  renewal  stage. 
(1)  Each  applicant  for  renewal  of  a 
license  to  operate  a  nuclear  power  plant 
imder  part  54  of  this  chapter  shall 
submit  with  its  applicatiiui  the  number 
of  copies  specified  in  §  51.55  of  a 
separate  document  entitled  "Applicant's 
Environmental  Report — Operating 
License  Renewal  Stage." 


(2)  The  report  must  ccmtain  a 
description  of  the  proposed  acticHi. 
inclucUng  the  applicant's  plans  to 
modify  the  facility  or  its  administrative 
control  procedures  as  described  in 
accordance  with  §  54.21  of  this  chapter. 
This  report  must  describe  in  detail  the 
modifications  directly  a^cting  the 
environment  or  affecting  plant  effluents 
that  affect  the  environment.  In  addition, 
the  applicant  shall  discuss  in  this  report 
the  environmental  impacts  of 
alternatives  and  any  other  matters 
described  in  §  51.45.  The  report  is  not 
required  to  include  discussion  of  need 
for  power  or  the  economic  costs  and 
economic  benefits  of  the  proposed 
action  or  of  alternatives  to  the  proposed 
action  except  insofar  as  such  costs  and 
benefits  are  either  essential  for  a 
determination  regarding  the  inclusion  of 
an  alternative  in  the  range  of 
alte^iatives  considered  or  relevant  to 
mitigation.  The  environmental  report 
need  not  discuss  other  issues  not  related 
to  the  environmental  effects  of  the 
proposed  action  and  the  alternatives.  In 
addition,  the  environmental  report  need 
not  discuss  any  aspect  of  the  storage  of 
spent  fuel  for  the  facility  within  the 
scope  of  the  generic  determination  in 
§  51.23(a)  and  in  accordance  with 
§  51.23(b). 

(3)  For  those  applicants  seeking  an 
initial  renewal  license  and  holding 
either  an  operating  license  or 
construction  permit  as  of  June  30, 1995, 
the  environmental  report  shall  include 
the  information  requ^ed  in  paragraph 
(c)(2)  of  this  section  subject  to  the 
following  conditions  and 
considerations: 

(i)  The  environmental  report  for  the 
operating  license  renewal  stage  is  not 
required  to  contain  analyses  of  the 
environmental  impacts  of  the  license 
renewal  issues  identified  as  Category  1 
issues  in  Appendix  B  to  subpart  A  of 
this  part. 

(iij  The  environmental  report  must 
contain  analyses  of  the  environmental 
impacts  of  the  proposed  action, 
induding  the  impacts  of  refurbishment 
activities,  if  any,  associated  with  license 
renewal  and  the  impacts  of  operation 
during  the  renewal  term,  for  those 
issues  identified  as  Category  2  issues  in 
AppfflidixB  to  subpart  A  of  this  part 
The  required  analyses  are  as  follows: 
(A)  U  the  applicant's  plant  utilizes 
cool^ig  towers  or  cooling  ponds  and 
withdraws  make-up  water  fiom  a  river 
whose  anntial  flow  rate  is  less  than 
3.15x10'*  ftVyear  (9xl0'0mVyear).  an 
assessment  of  the  impact  of  the 
proposed  action  on  tlie  flow  of  the  river 
and  related  impacts  on  instream  and 
riparian  ecological  communities  must 
be  provided,  "nie  applicant  shall  also 


provide  an  assessment  of  the  impacts  of 
the  withdrawal  of  water  from  the  river 
on  alluvial  aquifera  during  low  flow. 

(B)  If  Uie  applicant's  plant  utilizes 
once-through  cooling  or  cooling  pond 
heat  dissipation  systems,  the  applicant 
shall  provide  a  copy  of  current  Clean 
Water  Act  316(h)  determinations  and.  if 
necessary,  a  310(a)  variance  in 
accordance  with  40  CFR  part  125,  or 
equivalent  State  permits  and  supporting 
documentation.  lif  the  applicant  can  not 
provide  these  documents,  it  shall  assess 
the  impact  of  the  proposed  action  on 
fish  and  shellfish  resources  resulting 
fit>m  heat  shock  and  impingement  and 
entrainment. 

(C)  If  the  applicant's  plant  uses 
Raimey  wells  or  pumps  more  than  100 
gallons  (total  onsite)  of  ground  water  per 
minute,  an  assessment  of  the  impact  of 
the  proposed  action  on  ground-water 
use  must  be  provided. 

(D)  If  the  applicantls  plant  is  located 
at  an  inland  site  and  utilizes  cooling 
ponds,  an  assessment  of  the  impact  of 
the  proposed  action  on  groundwater 
quality  must  be  provided. 

(E)  All  license  renewal  applicants 
shall  assess  the  impact  of  refurbishment 
and  other  license-renewal-related 
construction  activities  on  important 
plant  and  animal  habitats.  Additionally, 
the  applicant  shall  assess  the  impact  of 
the  proposed  action  on  threatened  or 
endangered  species  in  accordance  with 
the  Endangered  Species  Act. 

(F)  If  the  applicant's  plant  is  located 
in  or  near  a  nonattainment  or 
maintenance  area,  an  assessment  of 
vehicle  exhaust  emissions  anticipated  at 
the  time  of  peak  refurbishment 
worifLforce  must  be  provided  in 
accordance  with  the  Clean  Air  Act  as 
amended. 

(G)  If  the  applicant's  plant  uses  a 
cooling  pond,  lake,  or  canal  or 
discharges  into  a  river  having  an  annual 
average  flow  rate  of  less  than  3.15xlO>2 
ftVyear  (9xl0'°m3/year),  an  assessment 
of  the  impact  of  the  proposed  action  on 
pul^c  health  from  thennophilic 
organisms  in  the  affected  water  must  be 
provided. 

(H)  If  the  applicant's  transmission 
lines  that  vmn  constructed  for  the 
specific  purpose  of  connecting  the  plant 
to  the  transmission  system  do  not  meet 
the  recommendations  of  the  National 
Electric  Safety  Code  ka  preventing 
electric  shook  from  indwsed  currents,  an 
assessment  of  the  impact  of  the 
~  proposed  action  on  the  potential  shock 
hazard  from  the  transmission  lines  must 
beprovided. 

(I)  An  assessment  of  the  impact  of  the 
proposed  action  on  housing  availability, 
land-use.  and  public  schools  (impacts 
from  refiiibishment  activities  only) 
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within  the  vicinity  of  the  plant  miut  be 
provided.  Additionally,  the  applicant 
shall  provide  an  assessment  of  the 
impact  of  population  increases 
attributable  to  the  proposed  project  on 
the  pubhc  water  supply. 

(J)  All  applicants  snail  assess  the 
impact  of  the  proposed  project  on  local 
transportation  during  periods  of  license 
renewal  refurbishment  activities. 

(K)  All  applicants  shall  assess 
whether  any  historic  or  archaeological 
properties  will  be  afiiacted  by  the 
proposed  project. 

(L)  If  the  staff  has  not  previously 
considered  severe  accident  mitigation 
alternatives  for  the  applicant's  plant  in 
an  environmental  impact  statement  or 
related  supplement  or  in  an 
enviromnental  assessment,  a 
consideration  of  alternatives  to  mitigate 
severe  accidents  must  be  provided. 

(M)  The  environmental  efiiacts  of 
transportation  of  fuel  and  waste  shaU  be 
reviewed  in  accordance  with  §  51.52. 
The  review  of  impacts  shall  also  disciiss 
the  generic  and  ciunulative  impacts 
associated  with  transportation  operation 
in  the  vicinity  of  a  high-level  waste 
repository  site.  The  candidate  site  at 
Yucca  Moimtain  should  be  used  for  the 
purpose  of  impact  analysis  as  long  as 
that  site  is  under  consideration  for 
licensins. 

(iii)  Tne  report  mtist  contain  a 
consideration  of  altemadves  for 
reducing  adverse  impacts,  as  required 
by  $  51.45(c),  for  all  Category  2  license 
renewal  issues  in  Appendix  B  to  subpart 
A  of  this  part  No  such  consideration  is 
required  for  Category  1  issues  in 
Appendix  B  to  subpart  A  of  this  part 

(iv)  The  environmental  report  must 
contain  any  new  and  significant 
information  regarding  the 
environmental  impacts  of  license 
renewal  of  which  the  applicant  is  aware. 

(d)  Postoperating  license  stage.  Each 
applicant  for  a  license  amendment 
authorizing  decommissioning  activities 
for  a  production  or  utilization  facility 
either  for  unrestricted  use  or  based  on 
continuing  use  restrictions  applicable  to 
the  site:  and  each  applicant  for  a  license 
amendment  approving  a  license 
termination  plan  or  decommissioning 
plan  under  §  50.82  of  this  chapter  either 
for  unrestricted  use  or  based  on 
continuing  use  restrictions  applicable  to 
the  site;  and  each  applicant  for  a  license 
or  hcense  amendment  to  store  spent  fuel 
at  a  nuclear  power  reactor  after 
expiraticm  of  the  operating  license  for 
the  nuclear  power  reactor  shall  submit 
with  its  application  the  number  of 
copies,  as  specified  in  §  51.55,  of  a 
separate  document,  entitled 
"Supplement  to  Applicant'^ 
Environmental  Report — Post  Operating 


License  Stage,"  which  will  update 
"Applicant's  Environmental  Report — 
Operating Licrase Stage," as  ^,    • 

appropriate,  to  reflect  any  new 
information  Or  significant 
environmental  change  associated  with 
the  applicant's  proposed 
decommissioning  activities  or  with  the 
apphcant's  proposed  activities  with 
respect  to  the  planned  storage  of  spent 
fiiel.  Unless  othowise  required  by  the 
Commissicui,  in  accordance  with  the 
generic  detwmination  in  §  51.23(a)  and 
the  provisions  in  §  51.23(b),  the 
applicant  shall  only  address  the 
enviroiunental  impact  of  spent  fuel 
storage  for  the  term  of  the  Ucense 
applied  for.  The  "Supplement  to 
Applicant's  Enviroimiental  Report — 
Post  Operating  License  Stage"  may 
incorporate  by  reference  any 
information  contained  in  "Applicants 
Environmental  Reports-Construction 
Permit  Stage. 

4.  In  §  51.55,  paragraph  (a)  is  revised 
to  read  as  follows:  '^ 

§  61.56    Environmental  raport— numbsf  of 
coplsa;  dltrlbuHen. 

(a)  Each  applicant  for  a  hcense  to 
construct  and  operate  a  production  or 
utilization  facility  covered  by 
paragraphs  {b)(l),  (b)(2),  (b)(3).  or  (b)(4) 
of  §  51.20,  each  applicant  for  renewal  of 
an  operating  Ucense  for  a  nuclear  power 
plant,  each  applicant  for  a  license 
amendment  authorising  the 
decommissioning  of  a  production  or 
utilization  facility  covered  by  §  51.20, 
and  each  applicant  for  a  Ucense  or 
Ucense  amendment  to  store  spent  fuel  at 
a  nuclear  power  plant  after  expiration  of 
the  operating  Ucense  for  the  nuclear 
power  plant  shaU  submit  to  the  Director 
of  the  Office  of  Nuclear  Reactor 
Regulation  or  the  Director  of  the  Office 
of  Nuclear  Material  Safety  and 
Safeguards,  as  appropriate,  41  copies  of 
an  environmental  report  or  any 
supplement  to  an  environmental  report. 
The  appUcant  shall  retain  an  additional 
109  copies  of  the  environmental  report 
or  any  supplement  to  the  environmental 
report  for  distribution  to  parties  and 
Boards  in  the  NRC  proceedings;  Federal, 
State,  and  local  officials;  and  any 
afiected  Indian  tribes,  in  accordance 
with  written  instructions  issued  by  the 
Director  of  the  Office  of  Nuclear  Reactor 
Regulation  or  the  Director  of  the  Office 
Nuclear  Material  Safety  and  Safeguards, 
as  appropriate.        ,  <   ■   .  ■  j. 

•        •        *        ••"•»■  ■'     .  ,  ■  "'■ 

6.  In  §  51.71,  paragraphs  (d)  and  (e) 
are  revised  to  read  as  follows: 

151.71    Drafl  environnMntalimpaet 
statement— contents. 


(d)  Analysis.  The  draft  environmental 
impact  statement  wiU  include  a 
prelimiiuay  analysis  that  considera  and 
weighs  the  environmental  effects  of  the 
proposed  action;  the  environmental 
impacts  of  alternatives  to  the  proposed 
action;  and  alternatives  available  few 
reducing  or  avoiding  adverse 
environmental  efiiacts.  Except  for 
supplemental  environmental  impact 
statements  for  the  operating  Ucense 
renewal  stage  prepared  pursuant  to 
§  S1.9S(c),  draft  environmental  impact 
statements  should  also  include 
consideration  of  the  economic, 
technical,  and  other  benefits  and  costs 
of  the  proposed  action  and  alternatives 
and  indicate  what  other  interests  and 
considerations  of  Federal  poUcy, 
including  factors  not  related  to 
environmental  quality  if  appUcable,  are 
relevant  to  the  consideration  of 
environmental  effects  of  the  proposed 
action  identified  pursuant  to  paragraph 
(a)  of  this  section.  Supplemental 
environmental  impact  statements 
prepared  at  the  Ucense  renewal  stage 
pursuant  to  §  51.95(c)  need  not  discuss 
the  economic  or  technical  benefits  and 
costs  of  either  the  proposed  action  or 
alternatives  except  insofar  as  such 
benefits  and  costs  are  either  essential  for 
a  determination  regarding  the  inclusion 
of  an  alternative  in  the  range  of 
alternatives  considered  or  relevant  to 
mitigation.  In  addition,  the 
supplemental  environmental  impact 
statement  prepared  at  the  license 
renewal  stage  need  not  discuss  other 
issues  not  related  to  the  environmental 
effiacts  of  the  proposed  action  and 
associated  alternatives.  The  draft 
supplemental  environmental  impact 
statement  for  Ucense  renewal  prepared  ^ 
pursiiant  to  §  51.95(c)  will  rely  on     , 
conclusions  as  ampUfied  by  the 
supporting  information  in  the  GEIS  for 
issues  designated  as  Category  1  in 
Appendix  B  to  subpart  A  of  this  part. 
The  draft  supplemental  environmental 
impact  statement  must  contain  an 
analysis  of  those  issues  identified  as 
Category  2  in  Appendix  B  to  subpart  A 
of  this  part  that  are  open  for  the 
proposed  action.  The  analysis  for  all 
draft  enxironmental  impact  statements 
will,  to  tbe  fuUest  extent  practicable, 
quantify  the  various  factors  considered. 
To  the  extent  that  there  are  important 
quaUtative  considerations  or  factors  that 
caimot  be  quantified,  these 
considerations  or  factors  will  be 
discussed  in  quaUtative  terms.  Due 
consideration  wiU  be  given  to 
compUance  with  environmental  quaUty 
standards  and  requirements  that  have 
been  imposed  by  Federal,  State, 
regional,  and  local  agencies  having 
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responsibility  for  environiAeBtal 
protection,  including  applicable  zoning 
and  land-use  regulations  and  water 
pollution  limitations  or  requirements 
promulgated  or  imposed  pursuant  to  the 
Federal  Water  Pollution  Coiitrol  Act. 
The  enviroiunental  impact  of  the 
proposed  action  will  be  considered  in 
the  analysis  with  respect  to  matters 
covered  by  such  standards  and 
requirements  irrespective  of  whether  a 
certification  or  license  from  the 
appropriate  authority  has  been 
obtained.^  While  satisfaction  of 
Commission  standards  and  criteria 
pertaining  to  radiological  efiiacts  will  be 
necessary  to  meet  the  licensing 
requirements  of  the  Atomic  Energy  Act, 
the  analysis  will,  for  the  purposes  of 
NEPA,  consider  the  radiological  effects 
of  the  proposed  action  and  alternatives, 
(e)  Preliminary  recommendation.  The 
draft  environmental  impact  statement 
normally  will  include  a  preliminary 
recommendation  by  the  NRC  staff 
respecting  the  proposed  action.  This 
preliminary  recommendation  will  be 
based  on  the  information  and  analysis 
described  in  paragraphs  (a)  through  (d) 
of  this  section  and  §§  51.75,  51.76, 
51.80,  51.85,  and  51.95,  as  appropriate, 
and  will  be  reached  after  considering 
the  environmental  effects  of  the 
proposed  action  and  reasonable 
alternatives,*  and.  except  for 


'Compliance  with  the  enviioiiinflntal  quality 
standards  and  requirements  of  the  Federal  Water 
Pollution  Control  Act  [imposed  by  EPA  or 
designated  permitting  states)  is  not  a  substitute  for 
and  does  not  negate  the  requirement  for  NRC  to 
weigh  all  environmental  eSscts  of  the  proposed 
action,  including  the  degradation,  if  any,  of  water 
quality,  and  to  consider  altamatives  to  the  proposed 
action  that  are  available  for  reducing  advene 
effects,  where  an  environmental  assessment  of 
aquatic  impact  from  plant  discharges  is  available 
from  the  permitting  authority,  the  NRC  will 
consider  the  assessment  in  its  determination  of  the 
magnitude  of  environmental  impacts  for  striking  an 
overall  cost-benefit  balance  at  the  construction 
pennit  and  operating  license  stages,  and  in  its 
determination  of  whether  the  adverse 
environmental  impacts  of  license  renewal  are  so 
great  that  preserving  the  option  of  license  renewal 
for  energy  planning  decisionmakers  would  be 
unreasonable  at  the  license  renewal  stage.  When  no 
such  assessment  of  aquatic  impacts  is  available 
from  the  permitting  authority,  NRC  will  establish 
on  its  o%ra  or  in  conjunction  with  the  permitting 
authority  and  other  agencies  having  relevant 
expertise  the  magnitude  of  potential  impacts  for 
striking  an  overall  cost -benefit  balance  for  the 
facility  at  the  construction  permit  and  operating 
license  stages,  and  in  its  determination  of  whether 
the  adverse  environmental  impacts  of  license 
renewal  are  so  great  that  preserving  the  option  of 
license  renewal  for  energy  planning  decisionmakers 
would  be  unreasonable  at  the  license  renewal  stage. 

'The  consideration  of  reasoiuble  alternatives  to 
•  proposed  action  involving  nuclear  power  reacton 
(e.g.,  aitemative  energy  sources)  is  intended  to 
assist  the  NRC  in  meeting  its  NEPA  obUgations  and 
does  not  preclude  any.  State  authority  from  making 
aapante  determinations  with  respect  to  these 
alternatives  and  in  no  way  preempU,  displaces,  or 


supplemental  enviroiunaital  impact 
statemmts  for  the  operating  licrase 
renewal  stage  prepared  pursuant  to 
§  51. 95(c),  ^er  weighing  the  costs  and 
benefits  of  the  proposed  action.  In  lieu 
of  a  recommendation,  the  NRC  staff  may 
indicate  in  the  draft  statement  that  two 
or  more  alternatives  remain  under 
cdnsideration. 

5.  In  Section  51.75,  redesignate 
footnote  4  as  footnote  5. 

7.  Section  51.95  is  revised  to  read  as 
foUows: 

§51.96    Postconstnictton  environmental 
iinpaci  aiaiwneniB. 

(a)  General.  Any  supplement  to  a  final 
environmental  impact  statement  or  any 
enviroiunental  assessment  prepared 
under  the  provisions  of  this-section  may 
incorporate  by  reference  any 
information  contained  in  a  final 
environmental  document  previously 
prepared  by  the  NRC  staff  that  relates  to 
the  same  production  or  utihzation 
faciUty.  Dociunents  that  may  be 
referenced  include,  but  are  not  limited 
to,  the  final  environmental  impact 
statement;  supplements  to  the  final 
environmental  impact  statement, 
including  supplements  prepared  at  the 
operating  Ucense  stage:  NRC  staff- 
prepared  final  generic  enviroiunental 
impact  statements;  environmental 
assessments  and  records  of  decisions 
prepared  in  connection  with  the 
construction  permit,  the  operating 
license,  and  any  Ucense  amendment  for 
that  facility.  A  supplement  to  a  final 
environmental  impact  statemrait  ynH 
include  a  request  for  comments  as 
provided  in  §  51.73. 

(b)  Initial  operating  license  stage.  In 
connection  with  the  issuance  of  an 
operating  license  for  a  production  or 
utilization  facility,  the  NRC  staff  will 
prepare  a  supplement  to  the  final 
environmental  impact  statement  on  the 
construction  pennit  for  that  facility, 
which  v^U  update  the  prior 
environmental  review.  The  supplement 
will  only  cover  matters  that  di^r  from 
the  final  environmental  impact 
statement  or  that  reflect  significant  new 
information  concerning  matters 
discussed  in  the  final  environmental 
impact  statement.  Unless  otherwise 
determined  by  the  Commission,  a 
supplement  on  the  operation  of  a 
nuclear  power  plant  will  not  include  a 
discussion  of  need  for  power,  or  of 
aitemative  energy  sources,  or  of 
aitemative  sites,  or  of  any  aspect  of  the 
storage  of  spent  fuel  for  die  nuclear 
power  plant  within  the  scope  of  the 
generic  determination  in  §  51.23(a)  and 


affects  the  authority  of  States  or  other  Federal 
agencies  to  address  these  issues. 


in  accordance  with  §  51.23(b),  and  virill 
only  be  prepared  in  connection  with  the 
first  licensing  action  authorizing  full- 
power  operation. 

(c)  Operating  license  renewal  stage.  In 
connection  vnth  the  renewal  of  an 
operating  license  for  a  nuclear  power 
plant  under  part  54  of  this  chapter,  the 
Commissicm  shall  prepare  an  EIS,  which 
is  a  supplement  to  the  Commission's 
NUREG-1437,  "Generic  Environmental 
Impact  Statement  for  License  Renewal 
of  Nuclear  Plants"  (May  1996)  which  is 
available  in  the  NRC  Public  Dociunent 
Room,  2120  L  Street,  NW.,  (Lower 
Level)  Washington,  DC.. 

(1)  The  supplemental  environmental 
impact  statmnent  for  the  operating 
license  renewal  stage  shall  address 
those  issues  as  required  by  §51.71.  In 
addition,  the  NRC  staff  must  comply 
with  40  CFR  1506.6(b)(3)  in  conducting 
the  additional  scoping  process  as 
required  by  §  51.71(a). 

(2)  The  supplemental  envinmmental 
impact  statement  for  license  renewal  is 
not  reqiiired  to  include  discussion  of 
need  for  power  or  the  economic  costs 
and  economic  benefits  of  the  proposed 
action  or  of  alternatives  to  the  proposed 
action  except  insofar  as  such  benefits 
and  costs  are  either  essential  for  a 
determination  regarding  the  inclusion  of 
an  aitemative  in  the  range  of 
alternatives  considered  or  relevant  to 
mitigation.  In  addition,  the 
supplemental  environmental  impact 
statement  prepared  at  the  license 
renewal  stage  need  not  discuss  other 
issues  not  related  to  the  environmental 
effects  of  the  proposed  action  and  the 
alternatives,  or  any  aspect  of  the  storage 
of  spent  fuel  for  the  faciUty  within  the 
scope  of  the  generic  determination  in 

§  51.23(a)  and  in  accordance  with 
§  51.23(b).  The  analysis  of  alternatives 
in  the  supplemental  environmental 
impact  statement- should  be  limited  to 
the  environmental  impacts  of  such 
alternatives  and  should  otherwise  be 
prepared  in  accordance  with  §  51.71  and 
Appendix  A  to  subpart  A  of  this  part. 

(3)  The  supplemental  environmental 
impact  statement  shall  be  issued  as  a 
final  impact  statement  in  accordance 
with  §§  51.91  and  51.93  after 
considering  any  significant  new 
information  relevant  to  the  proposed 
action  contained  in  the  supplement  or 
incorporated  by  reference. 

(4)  The  supplemental  envir(Mun«ital 
impact  statement  must  contain  the  NRC 
staff's  recommendation  regarding  the 
environmental  acceptability  of  the 
license  renewal  action.  In  order  to  make 
its  recommendation  and  final 
conclusicm  on  the  proposed  action,  the 
NRC  staff,  adjudicatory  officers,  and 
Commission  shall  int^rate  the 
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conclusions,  as  amplified  by  the 
supDCHTtiiig  infbnnation  in  the  gsoezic 
eiivironinental  impact  statement  for 
issues  designated  Category  1  (with  the 
exception  of  o£kite  radiological  impacts 
for  collective  efiiscts  and  the  disposal  of 
spent  fuel  and  high  level  waste)  or 
resolved  Category  2anf(xmation 
developed  for  those  open  Category  2 
issues  applicable  to  the  plant  in 
accordance  with  §  51.53(c)(3)(ii),  and 
any  significant  new  inftwmatiQn.  Given 
this  information,  the  NRC  staff; 
adjudicatory  officers,  and  Commission 
shall  determine  whether  or  not  the 
adverse  environmental  impacts  of 
license  renewal  are  so  great  that 
preserving  the  option  of  license  renewal 
for  energy  planning  decisionmakers 
would  be  luueasonable. 

(d)  Postoperating  license  stage.  In 
connection  with  the  amendment  of  an 
operating  hcense  authorizing 
decommissioning  activities  at  a 
production  or  utilization  fodlity 
covraed  by  S  51.20.  either  (m 
unrestricted  use  or  based  on  continuing 
use  restrictions  applicable  to  the  site,  or 
with  the  issuance,  amendment  or 
renewal  of  a  license  to  store  spent  fuel 
at  a  nuclear  power  reactor  after 
expiration  of  the  operating  license  for 
the  nuclear  power  reactor,  the  NRC  staff 
will  prepare  a  supplemental 
environmental  impact  statement  for  the 
post  operating  license  stage  or  an 
environmental  assessment,  as 
appropriate,  which  will  update  the  prior 
environmental  review.  The  supplement 
or  assessment  may  incorporate  by 
reference  any  information  contained  in 
the  final  environmental  impact 
statement-operating  license  stage,  or  in 
the  records  of  decision  prepared  in 
connection  with  the  construction  permit 
or  the  operating  license  for  that  fiacility. 
The  supplement  will  include  a  request 


for  comments  as  provided  in  %  51.73. 
Unless  other  wise  required  by  the 
Commission  in  accordance  with  the 
generic  determination  in  §  51.23(a)  and 
the  provisions  of  §  51.23(b).  a 
supplemental  environmental  impact 
statement  far  the  post  operating  license 
stage  or  an  mvironmental  assessment, 
as  appropriate,  will  address  the 
environmental  impacts  of  spent  fuel 
storage  only  for  the  term  of  the  license, 
hcense  amendment  or  Ucense  renewal 
appUed  for. 

8.  hi  §  51.103,  paragraph  (a)(3)  is 
revised  and  paragraph  (a)(5)  is  added  to 
read  as  follows: 

151.103    Recerd  of  deeWon— General. 

(a)  •  •  •  _^ 

(3)  Discuss'preierences  among 
ahematives  based  on  relevant  factors, 
including  economic  and  technical 
considerations  where  appropriate,  the 
NRCs  statutory  mission,  and  any 
essential  ccmsiderations  of  national 
pohcy,  which  were  balanced  by  the 
Commission  in  making  the  decision  and 
state  how  these  considerations  entered 
into  the  decision. 


(5)  In  making  a  final  decision  on  a 
license  renewal  action  purauant  to  Part 
54  of  this  chapter,  the  Commission  shall 
determine  whether  or  not  the  adverse 
environmental  impacts  of  license 
renewal  are  so  great  that  preserving  the 
option  of  license  renewal  for  energy 
planning  decisionmakera  would  be 
unreasonable. 
•        •        •        •       %■■  •        .  ■    '  * 

9.  In  Appendix  A  to  subpart  A  of  10 
CFR  part  51  redesignate  footnotes  5 
through  8  as  footnotes  1  through  4. 

10.  Paragraph  4  of  Appendix  A  to 
subpart  A  of  10  CFR  part  51  is  revised 
to  lead  as  follows: 


Appendix  A  to  Subpart  A— Fotmat  far 
PrsMuUtfam  orMatarial  in 
EBviraaoMBtal  bspact  Statements 

•        *)>•• 

4.  PurpoM  <rf  and  need  far  action. 

Th«  statement  will  briefly  describe  and 
tpeciiy  the  need  for  the  proposed  action.  The 
alternative  of  no  actioii  will  be  discussed.  In 
the  case  of  nuclear  power  plant  constniction 
or  siting,  oonsideration  will  be  given  to  the 
ftotential  impact  of  conservation  meaturee  in 
determining  the  demand  for  power  and 
oonseqtient  need  for  additional  generating 
capacity. 


11.  Appendix  B  to  subpart  A  of  10 
CFR  part  51  is  revised  to  read  as 
follows: 

Appendix  B  to  Sul^MUt  A— 
Environmental  Effect  of  Renewing  the 
Operating  License  of  a  Nuclear  Power 
Plant 

The  Commission  has  assessed  the 
environmental  Impacts  associated  with 
granting  a  renewed  operating  license  for  a 
nuclear  power  plant  to  a  licensee  who  holds 
either  an  operating  license  or  construction 
permit  as  of  )une  30, 1995.  Table  B-1 
summarizes  the  Commission's  findings  on 
.the  scope  and  magnitude  of  environmental 
impacts  of  renewing  the  operating  license  for 
a  nuclear  power  plant  as  required  by  section 
102(2)  of  the  National  Environmental  Policy 
Act  of  1969,  as  amended.  Table  B-1,  subject 
to  an  evaluation  of  those  issues  identified  in 
Category  2  as  requiring  further  analysis  and 
possible  significant  new  infonnation, 
represents  the  analysis  of  the  environmental 
impacts  associated  with  renewal  of  any 
operating  license  and  is  to  be  used  in 
accordance  with  §  51.95(c].  On  a  10-year 
cycle,  the  Commission  intends  to  review  the 
material  in  this  apptendix  and  ufxlate  it  if 
necessary.  A  scoping  notice  must  be 
published  in  the  Federal  Ragietar  indicating 
the  results  of  the  NRC's  review  and  inviting 
public  comments  and  proposals  for  other 
areas  that  should  be  updated. 


Table  B-i  .—Summary  of  Findings  on  NEPA  issues  for  Ucense  Renewal  of  Nuclear  Power  Plants  ' 


Issue 


Category} 


Findings  3 


SuflaGe  WatM- QuaHfy.  Hydrology,  and  Uae  (for  an  planta) 


Impacts  of  reMbishment  on  surface  water 
quality. 

Impacts  of  refurbishmeni  on  surface  water 

use. 
Altered  current  patterns  at  intake  and  dto- 

charge  structures. 

Altered  salinity  gradwnts 


SMALL  Impacts  are  expected  to  be  negKgbie  durlr^g  refurbishment  because  best 
management  practices  are  expected  to  be  employed  to  control  soil  erosion  and 
spills. 

SMALL  Water  use  Ajring  refcjrbishment  mM  not  increase  appreciably  or  wW  be  re- 
duced dunng  plant  outage. 

SMALL  Altered  cunent  pedems  have  not  been  found  to  be  a  problem  at  operating 
nuclear  power  plants  and  are  not  expected  to  be  a  probtem  during  Itie  license  re- 
newal temn. 

SMALL  Salinity  gradtonts  have  not  been  found  to  be  a  problem  at  operating  nuclear 
power  plants  and  are  not  expected  to  be  a  problem  during  the  license  renewal 
tena 
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TABLE  B-1  .—Summary  of  Findings  on  NEPA  Issues  for  License  Renewal  of  Nuclear  Po^wer  Plants  »— 

Continued 


ANsred  thermal  stratification  of  lakes 


Temperature  effscts  on  sedmsri  transport 
capedty. 

Scouring  caused  by  dtochaiged  oooKno 


FMhigs^ 


Eutraphicalion  < 


Discharge  of  chlorine  or  other  biocictos 


Discharge  of  sanitary  wastes  and  mirar 
chemical  spMs. 

Discharge  of  other  metals  in  wests  watsr  .. 


Water  use  conflicts  (plants  with  onoe- 
Ihrough  cooling  systsms). 

Water  use  conlBcts  (plants  with  cooling 
ponds  or  cooling  towers  using  mak»-ijp 
water  from  a  smaN  river  with  low  flow). 


SMALL  Qeneraly.  lake  sHalificatton  has  not  been  found-to  be  a  prabiam  it  oparit- 
ing  nuclear  powsr  plants  and  is  not  expected  to  be  a  probtem  during  the  icense 
renewal  term. 

SMALL  These  effects  have  not  been  found  to  be  a  prabiam  at  opersing  nudear 
power  plants  and  we  not  expected  to  be  a  problam  during  the  icenae  renewal 

SMALL  Scouring  has  not  been  found  to  be  a  problem  at  most  operating  nudeer 
power  plants  and  has  caused  only  localized  effects  at  a  few  planls.  It  is  not  ex- 
pected to  be  a  proWem  during  tt»  license  renewaltemi.  

SMALL  Eulrophicatton  has  not  been  found  to  be  a  protjiem  at  operating  nudeer 
power  plenis  and  is  not  expedad  to  be  a  probtem  during  the  icense  renewal 
terra  ^^ 

SMALL  Effects  are  not  a  concern  among  regulalory  and  resource  agendea.  and  are 
not  expected  to  be  a  problem  during  the  Icense  renewal  term.  _  _^_ 

SMALL.  Effects  are  readiy  oonfroled  through  NPOES  peni«  and  periodc  mod«»- 
tions.  If  needed,  and  are  not  expected  to  be  a  problem  during  the  Bcense  renewal 


SMALL  These  dtocharges  have  not  been  found  to  be  a  prottem  at  operating  nu- 
dew  power  pimts  wMh  cooing-tower-based  heat  dnsipation  systems  and  have 
been  satisfactorily  miligated  at  other  ptanls.  They  are  not  ei^wcted  to  be  a  prob- 
lem during  ttie  Hcense  renewal  tenn.  ^^__ 

SMALL  These  conflids  have  not  been  found  to  be  a  problem  at  operating  nudeer 

power  plants  with  once-through  heat  dnsipation  systsms. 
SMALL  OR  MODERATE.  The  issue  has  been  a  concern  at  nuclear  power  plants 
wHh  cooling  ponds  and  at  plants  with  coding  towers.  Impacts  on  instream  andri- 
parian  oomnunities  near  these  plants  oodd  be  of  moderate  significance  in  some 
situations.  See  §5l.53(c)(3)0t)(A). 


Aquatic  Ecotogy  (for  aH  plants) 


Refurtsisfimont  ..«..«......"•..*...•— 

Aocumulalion  of  contaminants  in  sedvnenls 
orbiota 

Enlrainment      of      phytoplanldon      and 
zooplanMon. 


Cdd  shock 


Thermal  plums  banter  to  migrating  fish  ... 

Distribution  of  aquatk:  organisms 

Premature  emergence  of  aquatic  inseds 


Qas  supersaturalfon  (gas  bubbto  disease) 


Low  dtesdved  oxygenin  the  dtocharge 


Losses  from  predatiorv  perasitism.  and  dis- 
ease among  organisms  exposed  to  sub- 
lethal stresses. 


SMALL  During  plaK  shutdown  and  refurbishment  there  will  be  negligible  effects  on 
tiTfifflUr  btote  because  of  s  reduction  of  entrainment  and  impingement  of  orga- 
nisms or  a  reduced  release  of  chemicals. 

SMALL  Aocumulatton  of  contaminants  has  been  a  concern  at  a  few  nudeer  power 
ptante  but  has  been  saBsfactority  mitigBted  by  replacing  capper  afioy  conderaer 
tubes  with  those  of  another  metal.  It  is  nd  sxpeded  to  be  a  probtem  Awig  the  i- 
cense  renewal  ternt 

SMALL  Enlrainment  of  phytoplankton  and  zooplankton  has  not  been  found  to  be  a 
probtem  at  operating  nuclear  power  plants  and  is  nd  expected  to  be  a  probtem 

during  *te  license  renewal  term.  ^_  _^ 

SMALL  Cdd  shock  hss  been  satislactorily  mWgaled  at  operating  nudear  plante  WW 

once4hiough  cooling  systems,  has  nd  endangered  fish  popUations  or  been  found 

to  be  a  probtem  at  operating  nudeer  power  pianls  wilh  cooling  towers  or  cooling 

ponds,  wd  is  nd  expected  to  be  a  probtem  during  the  Mcense  renewd  term. 
SMALL  Thennal  pksnes  have  nd  been  found  to  be  a  probtem  at  operatJng  nudMT 

power  plante  and  are  nd  expected  to  be  a  problem  during  the  hcense  renewal 

term.  .^^_»,.j       ^__. 

SMALL  Thennddscharge  may  have  locateed  effects  bUtendeayedsd  to  sited 

ths  larger  gwogiaphicd  dstributkyi  d  aquatic  organisms.  ^-  

SMAH  Premeture  emsrgence  has  been  found  to  be  a  tocabed  elfed  d  soms  op- 
erating nudeer  power  ptwts  but  hes  nd  been  a  probtem  and  is  ndaxpsctadto 

be  a  problem  during  the  license  renewal  lenn.  ^^ 

SMALL  Qas  supersaluratkMi  was  a  concern  at  a  smal  number  d  operallng  nudeer 
power  ptante  with  once^hrough  cooing  systems  bd  has  been  salistectoritymj^ 
gated.  It  has  nd  bsen  found  to  be  a  problem  at  operating  nudear  power  pter«i 
with  cooing  towere  or  cooing  ponds  and  is  nd  expected  to  be  a  probtem  datng 

the  license  rsnewal  term.  ___^  .o.^  ..*». 

SMALL  Low  dssdved  oxygen -has  been  a  concern  at  one  nudeer  power  P*****] 
a  once-through  coding  system  but  has  been  eftedively  mitigated.  It  has  fwMbeen 
found  to  be  a  problem  d  operating  nudear  power  planto  with  coding  towers  or 
cooing  ponds  and  is  nd  expected  to  be  a  probtem  during  the  hcense  renewal 


SMALL  These  types  d  toeses  have  nd  been  found  to  be  a  problem  <*  opmaing 
nuclear  power  ptante  and  are  nd  expected  to  be  a  probtem  djring  the  icense  re- 


.i>= 
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Continued 


Issue 


Sttmulfltion  of 
sMpuvcNiiis). 


nuisance  nrpeniiini  (04.. 


Findngs^ 


SMALL  Slimutation  of  nuisance  orgsnisms  has  been  satisfactorfly  mitigated  at  ttie 
single  nudear  powsr  plant  with  a  once-through  cooling  system  wtiere  previously  K 
was  a  prablenv  It  has  not  been  found  to  be  a  probiem  at  operating  nudear  power 
ptante  with  cooing  towers  or  cooing  ponds  and  is  not  expected  to  be  a  proUem 
during  the  Hcense  renewal  tarm. 


Aquatic  Ecology  (for  planta  w«lh  once-through  and  cooling  pond  he«  dissipation  syMams) 


Efltrainment  of  fish  and  shsWah  in  eaity 
Mfestages. 


Impingement  of  fish  and  sfielfish 


neei  snocK 


SMALL.  MODERATE.  OR  LARGE.  The  impacts  of  entrainmsnt  are  smal  at  many 
plants  but  may  be  moderate  or  even  large  at  a  few  plants  with  once-through  and 
cooling-pond  cooling  systems.  Further,  ongoing  eflods  in  the  vicinity  of  these 
plants  to  restore  Ish  populations  may  increase  the  numbers  of  fish  susceptible  to 
intake  effects  during  the  license  renewal  period,  such  that  entrainment  stud»s 
conckjcted  In  support  of  the  origirttU  license  may  no  longer  be  valid.  See 
§51.53<c)(3)00(B). 

SMALL  MODERATE.  OR  LARGE.  The  impacts  of  impingement  are  smeM  at  many 
plants  but  may  be  moderate  or  even  large  at  a  few  plants  with  once-through  and  ■ 
coolng-pond  cooing  systems.  See  §51.53<c){3)(l)(B). 

SMALL  MODERATE,  OR  LARGE.  Because  of  continuing  concerns  about  heat 
sfwck  and  ttte  possible  need  to  modHy  ttiermal  dbcfiarges  in  response  to  chang- 
ing environmental  condKions,  the  impacts  may  be  of  moderate  or  large  signifi- 
at  some  plants.  See  §51 .53<c)(3)(li)(B). 


Aquatic  Ecology  (for  plants  wWi  cooHng^oiver-baaad  Imm  dtesipMlon  systams) 


Entrainment  of  fish  and  sheMsh  in  early 
life 


Impingement  of  fish  and  sheMsh 


'  * .    ah  n  nil 

neat  snocK  .... 


impacts  of  refurbishment  on  ground^vater 
use  and  quality. 


Ground-water  use  conllcts  (potable  and 

service  water  plants  ttwt  use  <100  gpm). 
Ground-water  use  conflcts  (potable  and 

service  water,  and  dawatering;  planis 

that  use  >1(X)  gpm). 
Ground-water  use  conlficts  (plants  using 

cooling    towers    wNhdrawing    malte-up 

water  from  a  smal  river)- 

Ground-water  use  conflicts  (Ranney  weMs) 


Ground-water  quality  degradation  (Ranney 


degradation    (salt- 


Ground-water    quaity 

water  Intrusion). 
GraumHrator  quality  degradation  (cooing 

ponds  in  salt  marshes). 


SMALL  Entrainment  of  fish  has  not  been  found  to  be  a  problem  at  operating  nu- 
clear power  planis  with  this  type  of  cooing  system  and  is  not  expected  to  be  a 
problem  during  the  license  renewal  term. 

SMALL  The  impingemetit  has  not  been  found  to  be  a  prat)lem  at  operating  nudear 
power  plants  with  this  type  of  cooing  system  and  is  not  expected  to  be  a  problem 
durir^  tfw  license  renewal  term. 

SMALL  Heat  shock  has  not  been  found  to  be  a  problem  at  operating  nuclear  power 
plants  with  this  type  of  cooling  system  and  is  not  expected  to  be  a  problem  during 
the  Inense  renewal  term. 


QroundHMalsr  Uae  and  Quality 


1 


SMALL  Extsnaive  dewatering  during  the  original  constnjdion  on  some  sites  will  not 
be  rspetted  during  refurbishment  on  any  sites.  Any  plant  wastes  produced  during 
refurt)ishment  wtt  be  handtod  in  the  same  manner  as  in  current  operating  prao- 
tk»s  and  are  not  expected  to  be  a  problem  during  the  license  renewal  term. 

SMALL  Plants  using  less  than  1M  gpm  are  not  expected  to  cause  any  ground- 
water use  conflcts. 

SMALL  MODERATE.  OR  LAfKaE.  Plants  that  use  more  than  1W  gpm  may  cause 
ground-water  use  conflcts  with  nearby  ground-water  users.  See 
§51.53(e)(3)(ii)(C). 

SMALL  MODERATE.  OR  LARGE.  Water  use  conflicts  may  resuR  from  surface 
wedar  withi*awais  from  small  water  bodies  during  low  flow  conditions  which  may 
affect  aquifer  recftarge,  espedalty  if  other  ground^ivater  or  upstream  surface  watsr 
users  come  on  Kne  before  the  time  of  icense  renewal.  See  §51.53(^<3)(i)<A). 

SMALL  MODERATE,  OR  LARGE.  Ranney  wels  can  result  in  potential  ground- 
water depressk)n  beyond  the  site  boundary.  Impacts  of  large  ground-water  wilh- 
(frawal  lor  cooing  tower  makeup  at  nuclear  power  plants  using  Rttfviey  wels  must 
be  evalualBd  at  tfte  time  of  applcatnn  for  Inense  rerwwal.  See 
§51.53(0(3)00(0. 

SMALL  Ground-water  quaUty  at  river  sites  may  be  degraded  by  induced  infittration 
of  poor-quaity  river  water  into  an  aquifer  that  supplies  large  quantities  of  reactor 
cooing  water.  However,  the  tower  qiolity  inWtiatirig  vratfer  wouM  not  preclude  the 
current  uses  of  ground  water  and  is  not  expected  to  be  a  problem  during  the  i- 
oense  renewal  term. 

SMALL  Nuclear  power  plants  do  not  contribute  signifKantly  to  saltwater  intruskxi. 

1    SMALL  Sites  w«h  doeet^^yde  cooing  ponds  may  degrade  ground-water  quality. 
>     Because  water  in  salt  marshes  is  bracMsh,  this  is  not  a  concern  for  planis  tocatad 
in  salt  marsfies. 
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Continued 


Issue 


Ground-water  quality  degradation  (cooling 
ponds  at  inland  sites). 


Findngs^ 


SMALL,  MODERATE.  OR  LARGE.  Sites  with  dosed-cyde  oooiing  ponds  may  de- 
grade ground-water  quality.  For  plants  located  inland,  the  quality  of  the  ground 
water  in  the  vicinity  of  the  ponds  must  be  shown  to  t>e  adequate  to  allow  cof*no- 
ation  of  cunent  uses.  See  §51 .53<c)(3)(N)(0). 


TeireaWal  nesowces 


Refurt)ishment  impacts 


Cooling  tower  impacts  on  crops  and  orna- 
mental vegetatioa 


Cooling  tower  impads  on  native  plants 


Bird  coUisions  with  cooling  towers 


Cooling  pond  impacts  on  ten-estrial  re- 
sources. 

Power  line  right-of-way  management  (ac- 
ting and  heft>icide  application). 

Bird  collision  with  power  lines 

Impacts  of  electromagnetic  fields  on  flora 
and  fauna  (plants,  agricultural  crops, 
honeyt>ees,  wildlife,  livestock). 

Floodplains  and  wetland  on  power  line  right 
of  way. 


SMALL,  MODERATE,  OR  LARGE.  Refuitishment  impacts  are  insignificant  if  no  loss 
of  important  plarrt  and  animal  habitat  occurs.  However,  it  cannot  be  krx>wn  wheth- 
er important  plant  and  animal  communities  may  be  affected  un*il  the  specific  pro- 
posal is  presented  with  the  license  renewal  application.  See  §51 .53(c)(3)(ii)(E). 

SkAALL  Impacts  from  salt  drift.  icinQ,  fogging,  or  increased  humidity  associated  with 
cooing  tower  operation  have  not  tieen  found  to  tw  a  protjlem  at  operating  nuclear 
poww  plants  and  are  not  expected  to  tw  a  problem  during  the  license  renewal 
term. 

SMALL  liTV)acts  from  salt  (Mt.  icing,  fogging,  or  increased  humidtty  associated  with 
cooling  tower  operation  have  not  been  found  to  be  a  problem  at  operating  nuclear 
power  plants  and  are  not  expected  to  be  a  problem  during  the  license  renewal 
term. 

SIMALL  These  collisions  have  not  been  found  to  be  a  problem  at  operating  nuclear 
power  plants  and  are  not  expected  to  be  a  problem  during  the  license  renewal 
term. 

SMALL  Impacts  of  cooling  ponds  on  tenrestrial  ecological  resources  are  considered 
to  be  of  small  significarv»  at  all  sites. 

SMALL.  The  impacts  of  right-of-way  maintenance  on  wildlife  are  expected  to  be  of 
small  significance  at  all  sites. 

SMALL.  Impacts  are  expected  to  be  of  small  significance  at  all  sites. 

SMALL  No  significant  impacts  of  electromagnetic  fields  on  terrestrial  flora  and  fauna 
have  been  identified.  Such  effects  are  not  expected  to  be  a  problem  Ajring  the  li- 
cense renewal  term. 

SMALL  Periodic  vegetation  control  is  necessary  in  forested  wetlands  underneath 
power  lines  and  can  t>e  achieved  with  minimal  damage  to  the  wetland.  No  signifi- 
cant inpact  is  expected  at  any  nuclear  power  plant  during  the  license  renewal 
term. 


ThrMtaned  or  Endangered  Species  (for  all  plant*) 


Threatened  or  endangered  species 


SMALL  MODERATE,  OR  LARGE.  Generally,  plant  refurbishment  and  continued  op- 
eration are  not  expected  to  adversely  affect  threatened  or  endangered  species. 
However,  consultation  with  i^jpropriate  agencies  would  be  needed  at  the  time  of 
license  renewal  to  detennine  whether  threatened  or  endangered  species  are 
present  and  whether  they  would  be  adversely  affected.  See  §51.53(c)(3)(ii)(E). 


Air  Quality 


Air  quality  during  refurbishment  (non-attain- 
ment and  maintenance  areas). 


Air  quality  effects  of  transmission  linee . 


SMALL  MODERATE,  OR  LARGE.  Air  quality  impacts  from  plant  refurbishment  as- 
sociated with  license  renewal  are  expected  to  be  smalt.  However,  vehicle  exbaost 
emissions  could  be  cause  for  corK»m  at  locations  in  or  near  nonattainment  or 
maintenance  areas.  The  significance  of  the  potential  impact  cannot  be  detennined 
without  considering  the  compliance  status  oi  each  site  and  the  numbers  of  wor1(- 
ers  expected  to  be  employed  during  the  outage.  See  §51.53(c)(3)(ii)(F).  ^  ^ 

SMALL  Production  of  ozone  and  oxides  of  nitrogen  is  insignificant  and  doei.tia( 
contribute  nrwasurably  to  ant)ient  levels  of  these  gases. 


LandUee 


Onsito  larxj  use 
Power  nne  right  of  way 


SMALL  Projected  onsite  land  use  changes  required  during  refurbishment  and  the 
renewal  period  would  be  a  small  fraction  of  any  nuclear  power  plant  site  and 
would  involve  land  that  is  controlled  by  the  applicant 

SMALL  Ongoing  use  of  power  line  right  of  ways  would  continua  with  no  change  in 
restrictions.  The  effects  of  these  restrictions  are  of  smai  significance. 


Humn  Heelth 


Radntion  exposures  to  the  public  during 
rafufbishnnertt. 


SMALL  During  refurbishment,  the  gaseous  eflluents  would  result  in  doses  tfiat  ate 
similar  to  those  from  current  operation.  Appicable  regulatory  dose  Imits  to  the 
public  are  not  expected  to  be  exceeded. 


66550  Federal  Regirter  /  Vol.  61,  No.  244  /  Wednesday,  Decamber  18,  1996  /  Rules  and  Regulations 

Table  B-1  .—Summary  of  Finojnqs  on  NEPA  Issues  for  License  Renewal  of  Nuclear  Power  Plants  '— 

Continued 


Issue 


Category^ 


Fkidngs^ 


Occupcrtional  radtoiMofi  exposures  during 
refurt)i8hmenL 


MicrobioiogRal  organisnis  (oco^iebonal 
heami). 

Micfobiologicai  ocganisms  (pubic 
heatth)(ptanls  using  lakes  or  canais,  or 
cooling  towers  or  cooling  porxts  that  dis- 
charge to  a  smaH  river). 

Noise ™ 


Electromagnetic  fields,  acute  effepts  (eieo- 
tric  shock). 


ciecsromagneoc  nous,  cnronc  enects"  , 


Radtatnn  exposures  to  pubic  (iKerwe  re- 
newal term). 

Occupational  radatkxi  exposures  (license 
renewal  term). 


>NA 

1 
1 


SMALL  Occupational  doees  from  refurtiishment  are  expected  to  be  within  the  range 
o(  annual  average  coHective  doses  experienced  for  pressurized-water  reactors 
and  boiUng-water  reactors.  OocupatkXMl  mortality  risk  from  all  causes  irwiuding 
radtatton  is  in  the  mid-range  for  industrial  settings. 

SMALL  Occupational  health  impacts  are  expected  to  be  controlled  by  continued  ap- 
picatton  of  accepted  industrial  hygiene  practk»s  to  rnnirnze  worker  exposures. 

SMALL,  MODERATE,  OR  LARGE.  These  organisms  are  not  expected  to  be  a  prob- 
lem at  most  operating  plants  except  possibly  at  plants  using  cooling  ponds,  lakes, 
or  canais  that  dtocharge  to  smaN  rivers.  WrttKXit  site-specifk:  data,  it  is  not  pos- 
si)le  to  predtot  the  effects  genericaHy.  See  §51.53(c)(3)(ii)(Q). 

SMALL.  Noise  has  not  been  fourxj  to  be  a  problem  at  operating  plants  and  is  not 
expected  to  be  a  problem  at  arry  plant  during  tfie  license  renewal  term. 

SMALL  MODERATE.  OR  LARGE.  Electrical  shock  resulting  from  direct  access  to 
energized  conductors  or  from  induced  charges  in  metallic  structures  have  not 
been  found  to  be  a  problem  at  most  operating  plants  and  generally  are  not  ex- 
pected to  t)e  a  problem  during  the  Icense  renewal  term.  However,  site-specific  re- 
view is  required  to  determine  the  significance  of  the  electric  shock  potential  at  tfie 
srte.  See  §51.53(c)(3)(iO(H). 

UNCERTAIN.  Btotogkal  and  phys«al  studtes  of  60-Hz  electromagnetic  fields  have 
not  found  consistent  eviderx^  inking  harmful  effects  with  fieW  exposures.  hk>w- 
ever,  research  is  conUrxjirtg  in  this  area  arvl  a  consensus  scierttfk:  view  has  not 
been  reached.^ 

SMALL  Radtaiton  doees  to  the  public  wn  continue  at  current  levels  associated  with 
normal  operattons. 

SMALL  Projected  maximum  occupattonal  doees  during  the  Kcense  renewal  term  are 
within  the  range  of  doses  experienced  during  normal  operattons  and  normal  mairv 
tenance  outages,  and  wouM  be  well  betow  regulatory  limits. 


Housing  impacts 


Pubic  services:  pubic  salety,  social  serv- 
ices, and  tourism  and  recreation. 
Pubic  services:  pubic 


PiMc  services,  educafbon  (refurbishment) 


Pubic  services,  educatton  (license  renewal 

term). 
Offsite  land  use  (refurbishment) 

OffsHe  land  use  (Mcense  renewal  term)  . 


Pubic  services.  Transportation 


Histofic  and  archaeological  resources 


Aesthetto  impacts  (refurtmhment) 

Aesttwlic  impacts  (ficense  renewal  term)  :.. 
Aesthetto  impacts  of  transmissnn  lines  (i- 
cenee  renewal  term). 


SMALL.  MODERATE,  OR  LARGE.  Housing  impacts  are  expected  to  be  of  small  sig- 
niicance  at  plants  kx»ted  in  a  medkvn  or  high  populatkxi  area  arvj  not  in  an  area 
wtiere  growth  control  measures  that  Imit  housing  devetopment  are  in  effect  Mod- 
erate or  large  housing  impacts  of  the  workforce  associated  with  refurbishment 
may  be  associated  with  plants  kxated  in  sparsely  populated  areas  or  in  areas 
with  growth  control  measures  that  limit  housing  devetopment  See 
§51.53(c)(3)(ll)(l). 

SMALL  Impacts  to  pubic  safety,  social  services,  and  tourism  and  recreatton  are  ex- 
pected to  be  of  small  signiftoance  at  all  sites. 

SMALL  OR  MODERATE.  An  increased  problem  with  water  shortages  at  some  sites 
may  lead  to  impacts  of  moderate  significance  on  pubic  water  supply  availability. 
See§51.53(c)(3)(iO(l). 

SMALL  MODERATE,  OR  LARGE.  Most  sites  wouU  experience  impacts  of  smaN 
significance  but  larger  impacts  are  possible  depending  on  site-  and  project-spe- 
cific factors.  See  §51.53<c)(3)(ii)(l). 

SMALL  Only  impacts  of  smal  significafx»  are  expected. 

SMALL  OR  MODERATE.  Impacts  may  be  of  moderate  significance  at  plants  in  tow 
population  areas.  See  §  51 .53(C)(3)(M)(I). 

SMALL  MODERATE,  OR  LARGE.  Sigriificant  changes  in  land  use  may  be  associ- 
ated with  populatton  and  tax  revenue  changes  resulting  from  Ucerue  renewal.  See 
§51.53(c)(3){il)(l). 

SMALL  MODERATE,  OR  LARGE  Transportatton  impacts  are  gener^  expected  to 
be  of  small  significance.  However,  the  increase  in  traffic  associated  with  tfie  addl- 
ttonai  woricers  and  tfw  tocai  road  arxl  traffic  control  condKtons  may  lead  to  impacts 
of  moderate  or  large  significance  at  some  sites.  See  §51 .53(c)(3)ril)(J). 

SMALL  MODERATE.  OR  LARGE.  Generaiy,  plant  refurbishment  «xl  continued  op- 
eration are  expected  to  have  no  more  than  smal  adverse  impacts  on  historic  and 
archaeotogtoal  resources.  However,  the  Naitonal  Historic  Prsservafion  Act  re- 
quires the  Federal  agency  to  consult  with  the  State  Historic  Preservatton  Officer  to 
determine  whether  there  are  properties  present  that  require  protection.  See 
§5153(c)(3)(H)(K). 

SMALL  No  significani  impacts  are  expected  during  refufbishnwnL 

SMALL  No  significani  invacts  are  expected  during  the  license  renewal  term. 

SMALL  No  significant  imisacts  are  expected  during  the  Ncense  renewal  terra 
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Issue 


Category^ 


Rndjngs^ 


PetlulalMl  Accidents 


Design  basis  acddenis 
Sevefe  accidents 


SMALL  The  NRC  staff  has  concluded  tfiat  tfie  environmental  impacts  of  design 
basis  accidents  are  of  small  significance  for  aH  plants. 

SMALL  The  probebiiity  weigfited  consequences  of  atmospheric  releases.  faBoU 
onto  open  bodies  of  water,  releases  to  ground  water,  and  societal  and  economic 
inrpacts  from  severe  accidents  are  smal  for  al  plants.  However,  attematives  to 
mitigate  severe  accidents  must  be  considared  for  al  ptanis  that  have  not  consid- 
ered such  attemtrtives.  See  §5l.53(c)(3)(M)(L). 


UranhNn  Fuel  Cycle  and  Waste  MansQement 


Otfsite  radk>logical  impacts  (individual  ef- 
fects from  other  than  the  dteposal  of 
spent  fuel  and  high  level^waste). 


Offsite  radtological  impacts  (collective  ef- 
fects). 


Offaite  radMogicd  impacts  (spent  fuel  and 
high  level  waste  disfiosal). 


»-•  :  •»•  j-v 


IBE,' 


SMALL.  Off-Site  impacts  of  the  uranium  fuel  cyde  have  been  considered  by  the 
Commission  in  Table  S-3  of  this  pert  Based  on  Information  in  the  QEIS,  impacts 
on  indMduals  from  radkMCtive  gaseous  and  liquid  releases  including  radon^22 
and  technetiunvgg  are  smaL 

The  100  year  environmental  dose  commitment  to  the  U.S.  population  from  the  fuel 
cycle,  high  level  waste  and  spent  fuel  disposal  is  calculated  to  be  about  14.800 
person  rem.  or  12  cancer  fatalities,  for  each  additional  20-year  power  reactor  op- 
erating temv  Much  of  this,  espectaSy  the  conlrt)ution  of  radon  releases  from 
mines  and  tailing  piles,  consists  of  tiny  doses  summed  over  large  populations. 
This  same  dose  calculation  can  theoretically  be  extended  to  include  many  tiny 
doses  over  additional  thousands  of  years  as  well  as  doses  outside  the  U.  S.  The 
result  of  such  a  calculation  would  be  thousands  of  cancer  fatalities  from  the  fuel 
cyde,  but  this  result  assumes  that  even  tiny  doses  have  some  statistical  adverse 
heeith  effect  which  will  not  ever  be  mitigated  (for  exarrple  no  cancer  cure  in  the 
next  thousand  years),  and  that  these  doses  protected  over  thousanos  of  years  are 
meaningful.  However,  these  assumptions  are  questionable.  In  perticular,  scienoe 
cannot  rule  out  the  possibility  that  there  wHI  be  no  cancer  fatalities  from  these  tiny 
doses.  For  perspective,  the  doses  are  very  small  fractions  of  regulatory  imits,  and 
even  smeller  fractions  of  natural  background  exposure  to  the  same  populations. 

Nevertheless,  despite  alt  the  uncertainty,  some  judgement  as  to  the  regulatory 
NEPA  impications  of  these  matters  should  be  made  and  it  matos  no  sense  to  re- 
peat tt>e  same  judgement  in  every  case.  Even  taidng  tfie  uncertainties  into  ac- 
count, the  Commission  concludes  that  these  impects  are  acceptable  in  that  these 
inrpacts  would  not  be  sufficienUy  large  to  require  the  NEPA  conclusion,  for  any 
plant,  that  the  option  of  extended  operation  under  10  CFR  Part  54  should  be 
eliminated.  Acconfngly,  while  the  Commission  has  not  assigned  a  single  level  of 
significance  tor  the  collective  effects  of  the  fuel  cyde.  this  issue  is  considered  Cat- 
egory 1. 

For  the  Ngh  level  waste  and  spent  fuel  dBposal  component  of  the  fuel  cyde.  there 
are  no  cunenl  regulatory  limits  for  offsite  releases  of  radionuclides  for  the  current 
candklate  repository  site.  However,  if  we  assume  that  limits  are  developed  along 
the  lines  of  the  1995  National  Academy  of  Sciences  (MAS)  report  "Technical 
Bases  for  Yucca  Mountain  Standards."  and  that  in  accordance  with  the  Commie- 
sion*s  Waste  Confidence  Decision.  10  CFR  51.23,  a  repository  can  and  Nkely  w« 
be  developed  at  soma  sito  which  wi  comply  with  such  Imits.  peak  doses  to  vir- 
tuaNy  an  IndKnduals  wi  be  lOamWrem  per  year  or  less.  However,  while  the  Com- 
mission has  reasonable  confidence  that  these  assumptions  wi  prove  coned, 
there  is  considerable  uncertainty  since  the  Imits  are  yet  to  be  developed,  no  re- 
pository application  has  been  compleled  or  reviewed,  and  uncertainty  is  inherent 
in  the  models  used  to  evaluate  poestJie  pathways  to  the  human  emironmenL  The 
MAS  report  indicated  that  100  miirem  per  year  should  be  considered  as  a  starting 
point  for  Un«s  for  indKridual  doees.  but  notes  that  some  measure  of  consensus 
exists  among  national  and  inlemabonai  bodtos  that  the  imits  should  be  a  fraction 
ollhe  100  miWrem  per  yev.  The  Maime  indMdual  risk  Irom  400  miirem  annual 
dose  Imit  is  about  310->. 
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Continued 


ISSU6 


Catogory^ 


Fincfngsi 


NonradMogical  impacts  of  the  uranium  luel 

cyde. 
LowHevel  waste  storage  and  disposaJ 


Mixed  waste  storage  and  dteposal 


On-sto  spent  fuel 

Nonradkilogicai  Waste 


Estimating  cumulative  doses  to  populations  over  thousands  of  years  is  more  prob- 
lematic The  Hcefihood  and  consequences  of  events  that  could  seriously  conrt- 
promise  the  integrity  of  a  deep  geologic  repository  were  evaluated  by  the  Depart- 
ment of  Energy  in  the  "Fmal  Environmental  Impact  Statement  Management  of 
Commercially  Generated  Radtoactive  Waste,"  Octo()er  1980.  The  evaluation  esti- 
mated the  70-year  whole-body  dose  commitment  to  the  maximum  individual  and 
to  ttie  regional  population  resulting  from  several  modes  of  txeaching  a  reference 
repository  In  the  year  of  closure,  after  1 ,000  years,  after  100,000  years,  arxj  after 
100.000,000  years.  Subsequently,  the  NRC  and  other  federal  agencies  have  ex' 
pended  considerable  effort  to  develop  models  for  the  design  and  for  the  licensing 
of  a  high  level  waste  repository,  especially  for  the  candklate  repository  at  Yucca 
Mountaia  More  meaningful  estim^es  of  doses  to  population  may  be  possible  in 
the  future  as  more  is  understood  about  the  performarx:»  of  the  proposed  Yucca 
Mountain  repoeitory.  Such  estimetes  would  involve  very  greet  uncertainty,  espe- 
daly  with  respect  to  cumulative  population  doees  cnw  thousands  of  years.  The 
standard  proposed  by  the  NAS  is  a  Bmit  on  maximum  individual  dose.  The  rela- 
tionship of  potential  new  regulatory  requirements,  tnsed  on  the  NAS  report,  and 
cumulative  populatton  impacts  has  not  been  determined,  altfwugh  ttw  report  ar- 
ticuiatBS  the  view  that  protection  of  indMduals  will  adequately  protect  the  popu- 
lation for  a  repository  at  Yucca  Mountain.  However,  EPA's  generic  repository 
standards  in  40  CFR  part  191  generaly  provide  an  Indication  of  the  order  of  mag- 
nitude of  cumulative  risk  to  population  that  could  result  from  the  licensing  of  a 
Yucca  Mountain  repository,  assuming  the  ultimate  standards  will  be  within  the 
range  of  starxlards  now  under  consideration.  The  standards  in  40  CFR  part  191 
protect  the  population  by  imposing  "containment  requirements"  that  Hmit  the  cu- 
mulative arrxxjnt  of  radioactive  material  released  over  10,000  years.  Reporting 
performarx^e  standards  that  will  be  required  by  EPA  are  expected  to  result  in  re- 
leases and  associated  health  consequences  in  the  range  between  10  and  IX 
premature  cancer  deaths  with  an  upper  limit  of  1.000  premature  cancer  deaths 
world-wide  for  a  100,000  metric  tonne  (MTHM^  repository. 

Nevertheless,  despite  all  the  urwertainty,  sonie  judgen)ent  as  to  the  regulatory 
NEPA  implications  of  these  matters  should  be  made  and  it  makes  no  sense  to  re- 
peat ttie  same  judgement  In  every  case.  Even  taking  the  uncertainties  into  ac- 
count, tfw  Commission  corKludes  that  tfwse  impacts  are  acceptable  in  that  these 
impacts  would  not  be  sufficiently  large  to  require  the  NEPA  conclusion,  for  any 
plant,  that  the  opKon  of  extended  operation  under  10  CFR  part  54  shouU  be  elimi- 
naied.  Accordingly,  wtiile  the  Commission  has  not  assigned  a  single  level  of  sig- 
nificance for  the  impacts  of  spent  fuel  and  high  level  waste  disposal,  this  issue  is 
considered  Category  1. 

SMALL  The  nonradtological  Impacts  of  the  uranium  fuel  cycle  resulting  from  the  re- 
newal of  an  operating  Ucense  for  any  plant  are  found  to  be  small. 

SMALL  The  comprehensive  regulatory  controls  tfiat  are  in  place  and  the  tow  public 
doses  being  achieved  at  reactors  ensure  that  the  radtological  impacts  to  tfie  envi- 
ronment will  remain  small  during  the  term  of  a  renewed  license.  The  maximum 
addKional  orvsite  land  that  may  be  required  for  tow-level  waste  storage  during  the 
term  of  a  renewed  license  and  associated  impacts  will  be  small.  Nonradiotogical 
impacts  on  air  and  water  will  be  negligibto.  The  radtological  and  nonradiologkal 
environmental  impacts  of  long-term  disposal  of  tow-level  waste  from  any  individual 
plant  at  lK»nsed  sites  are  srriall.  In  addition,  the  Commission  concludes  that  there 
is  reasonable  assurance  that  sufficient  tow-level  waste  disposal  capacity  will  be 
made  available  when  needed  for  facilities  to  be  decommissioned  consistent  with 
NRC  decommisskxiing  requirements. 

SMALL  The  comprehensive  regulatory  controls  and  the  facilities  and  procedures 
that  are  in  place  ensure  proper  handUng  and  storage,  as  well  as  negligible  doses 
and  exposure  to  toxfc  materials  for  the  publk;  and  the  environment  at  all  plants.  Li- 
cense renewal  will  not  Increase  ttie  small,  continuing  risk  to  human  health  and  ttie 
environment  posed  by  mixed  waste  at  al  plants.  The  radtologtoal  and  nonradto- 
kigicai  environmental  impacts  of  tong-term  disposal  of  mixed  waste  from  any  indi- 
vidual plant  at  Icensed  sites  are  small.  In  additton,  the  Commission  condudes 
that  there  is  reasonable  assurance  that  sufficient  mixed  waste  deposal  capacity 
will  be  made  available  wtien  needed  for  facilities  to  be  decommissioned  consistent 
with  NRC  decommissioning  requirements. 

SMALL  The  expected  increase  in  the  volume  of  spent  fuel  from  an  additional  20 
years  of  operatk^n  can  tie  safely  accommodated  on  site  with  small  environmental 
effects  through  dry  or  pool  storage  at  all  plants  if  a  pennanent  repository  or  morv 
itored  retrievatite  storage  is  not  available, 

SMALL  No  changes  to  generating  systems  are  anticipated  for  lk:ense  renewal.  Fa- 
cilities and  procedures  are  in  place  to  ensure  continued  proper  handling  and  dis- 
posal at  aU  plante. 
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Continued 


issue 

Catogofy* 

Fincings^ 

Transpoitatton  - -.~~ 

2 

Table  S-4  of  this  Part  contains  an  assessment  of  impact  parameters  to  tM  used  in 
evaluating  transportation  effects  in  eacti  case.  See  §5li3(c)(3)(M)(M). 

Deconuntsetoning 


Radation  doses ~. 

Waste  management -. 

Air  quality 

water  ciuaHty  ...—.»...... ..«.**.....*»..^...>* 


Ecological  resources  .... 
Socioeconomic  impacts 


SMALL  Doses  to  the  jyJbk:  will  be  well  below  applicable  regulatory  standards  re- 
gardtess  of  which  decommissioning  method  is  used.  Occupatiorul  doses  would  irv 
crease  no  more  than  l  man-rem  caused  by  buildup  of  long-lived  radionuclides 
during  the  license  renewal  term. 

SMALL  Decommissioning  at  the  end  of  a  20-year  license  renewal  period  would 
gerterate  no  more  solid  wastes  than  at  the  end  of  the  current  license  term.  No  irv 
crease  in  the  quantities  of  Class  C  or  greater  than  Class  C  wastes  would  be  ex- 
pectod. 

SMALL.  Air  quaEty  impacts  of  decommissioning  are  expected  to  be  negiigibie  either 
at  the  end  of  the  current  operating  term  or  at  tfie  end  of  the  licerwe  renewal  term. 

SMALL  The  potential  for  significant  water  quality  impacts  from  erosion  or  spMs  is  no 
greater  whether  decommissioning  occurs  after  a  20-year  license  renewal  period  or 
after  ttw  origirtal  40-year  operation  period,  and  measures  are  readily  available  to 
avoid  such  impacts. 

SMALL  Decommissioning  after  either  the  initial  operating  period  or  after  a  20-year 
license  renewal  period  is  not  expected  to  have  any  direct  ecological  impacts. 

SMALL  Decommissioning  would  have  some  short-tenn  socioeconomic  impacts.  The 
impacts  would  not  be  increased  by  delaying  decommissioning  until  the  end  of  a 
20-year  relicense  period,  but  they  might  be  decreased  by  population  and  aoo- 
norhic  growth. 


Environmental  Justioe 


Environmental  iustice" 


NONE.  The  need  for  and  the  content  of  an  analysis  of  environmsntai  justice  wS  be 

tKkJressed  in  plant-specific  reviews." 


»Oate  supporting  this  tabte  are  contained  in  NUREG-1437.  "Generic  Environmental  Impact  Statement  lor  Licerwe  Renewal  of  hhjctoar  Ptente" 

(May  1996).  ^  ^  . . 

2  The  numerical  entries  in  this  column  are  based  on  the  following  category  definitiofte; 

Category  1:  For  the  issue,  the  analysis  reported  in  the  Generic  Environmental  Impact  Statement  has  shown;  ^^ 

(1)  TT«e  environmental  imparts  assodated  with  the  issue  have  been  detemiined  to  apply  either  to  aH  plants  or,  for  some  issues,  to  plants  hav- 
ino  a  specific  type  of  cooling  system  or  other  specified  plant  or  site  characteristic;  „  ^     ^   ^      ^z-. :„ .  :_ 

(2)  Asingte  «gnificance  fevel  (i.e.,  small,  moderate,  or  large)  has  been  assigned  to  the  impacts  (except  for  coltecbve  off  site  radnlogical  im- 
pacte  from  the  fuel  cycte  and  from  high  level  waste  and  spent  fuel  deposal);  and  ^  .,  ^    ^       .  .    .  ,_^  .»_  ».4,„;,„^ 

(3)  Mitigation  of  adverse  impacts  associated  \with  the  ssue  has  been  considered  in  the  analysis,  and  it  has  been  determined  that  addHxxial 
plant-specific  mitigation  measures  are  Kkeiy  not  to  be  sufficiently  ttenefidal  to  warrant  implementation. 

^Tie  generic  analysis  of  the  issue  may  be  adopted  in  each  plant-M)ecific  review.  ^       ,.        ^_  .-„_w.^^-j 

Catraory  2:  For  the  issue,  the  anal^  reported  in  the  Generic  Environmental  Impact  Statenwnl  has  shown  that  one  or  more  of  the  cntena  « 
Category  1  cannot  be  met,  and  therefore  additional  plant-specHic  review  is  required.  ^     ■    -^  .      ,     . .    ...    ■      , 

3Ttie  in»act  findras  in  this  column  are  based  on  the  definitions  of  three  significance  levels.  Untess  the  significance  tovel  is  identified  as  bene- 
ficial  the  irnaact  is  averse,  or  in  the  case  of  "smal" "  niay  be  negligibte.  Th^  ^ 

SMALL— For  the  issue,  environmental  effects  are  not  detectatSe  or  are  so  minor  that  they  will  neithef  destabilue  nor  "O^ceal^rateraiy  im- 
portant attribute  of  the  resource.  For  the  purposes  of  assessing  radiological  impacts,  the  Commission  has  concluded  that  those  impacts  that  do 
not  exceed  oemiissiite  levels  in  the  Commission's  regulations  are  considefed  small  as  the  tem^  is  used  in  this  table.     .  , 

MODERATE— For  the  issue,  environmental  effects  are  sufficient  to  alter  noticeably,  but  not  to  destaMize.  importent  attributes  of  the  resource. 

LARGE— For  the  issue,  environmental  effects  are  dearly  nottceabte  and  are  sufficient  to  destabitae  important  attr«xjles  o«  theresource. 

For  issues  where  probability  is  a  key  consideration  fi.e.,  accident  consequences),  probability  was  a  factor  m  detemining  significance. 

*NA  (not  applicable).  The  categorization  and  impact  finding  definitions  do  not  apply  to  these  issuw. ^^^  ^  ^ 

s|f  in  the  future,  the  Commission  finds  that,  contrary  to  cunent  indications,  a  consensus  has  been  reached  by  appropri^  Fedw^  heaRh 
aoencies  that  ttwe  are  adverse  health  effects  from  electromagnrtic  fields,  the  Commission  will  require  applicants  to  stAmrt  P«rt^edic  review« 
ofttwse  health  effects  as  part  of  their  license  renewal  applicalions.  Until  such  time,  applicants  for  license  renewal  are  not  requred  to  sUvnit  m- 

•Em^ronmental*jI«tice  was  not  addressed  in  NUREG-1437.  "Generic  Environmental  Impact  Statement  for  Lxenee  Renewal  of  hkidear 
Plants."  because  guidance  for  imptementing  Executive  Order  12898  issued  on  February  11,  1994,  was  not  avatebte  pnor  to  comptobon  o« 
NUREQ-1437.  This  issue  will  be  addressed  in  individual  license  renewal  reviews. 
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DMed  It  Rockville.  NiuyUnd.  this  11th  day 
ofDwambir.  1990. 

For  the  Nudaar  Regulatory  ConuniMion. 
JohnCHoyia, 
Saci«eai7  o/tfte  Commieaon. 
(FK  Doc.  9ft-3194S  PUad  12-17-96;  8:45  am) 


DEPARTMENT  OF  THE  TREASURY 

Oflloe  of  the  ComptroHar  of  the 
Cunenqf 

12CFRPart23 
IDoelMtNo.96-2q 
9m  1567-AB46 

LeMlng 

AODICV:  Office  of  the  ComptroUer  of  the 
Cunency,  Treasury. 
action:  Final  rule. 

aMMARV:  The  Office  of  the  Comptroller 
of  the  Currency  (OCC)  is  revising  its 
rules  governing  the  posonal  property 
lease  finanring  transactions  of  national 
banks.  This  final  rule,  which  is  another 
component  of  the  OCC's  Regulation 
Review  Program,  updates  and 
streamlines  the  rxiles.  Tlie  final  rule  is 
substantively  similar  to  the  OCC's 
proposal  but  incorporates  modifications 
reflecting  suggestions  made  by 
commenters  and  further  clarifies  and 
simplifies  the  rule. 

EFFBCnVE  DATE:  January  17, 1997. 
FOR  FUimCR  INFOraUTIOM  CONTACT: 
Mwris  Morgan,  Credit  and  Management 
Policy,  Chief  National  Bank  Examiner's 
Office  202/874-5170;  Jacqueline 
Lussier,  Senior  Attorney,  Legislative 
and  Regulatory  Activities  202/874- 
5090,  Aline  J.  Henderson,  Senior 
Attorney,  Bcuik  Activities  and  Structure, 
Chief  Counsel's  Office  202/874-5300. 
Office  of  the  Comptroller  of  the 
Currency,  250  E  Street  SW., 
Washington.  DC  20219. 

8UPPLEMBITARY  INFORMATION: 

Introdnction 

The  OCC  is  revising  12  CFR  part  23, 
Mdiich  governs  persc»al  property  lease 
financing  transactions  by  nationial 
banks.  This  final  rule  is  another 
component  of  the  OCC's  Regulation 
Review  Program.  The  principal  goal  of 
the  Program  is  to  review  all  of  the  OCC's 
rules  with  a  view  toward  eliminating  or 
revising  provisions  that  do  not 
contribute  significantly  to  nmintiiining 
the  safety  and  soundness  of  nat^nnal 
banks  or  to  accomplishing  the  OCC's 
other  statutory  responsibilities.  Another 
important  goal  is  to  clarify  regulations 


to  more  eSactively  convey  the  standards 
the  OCC  seeks  to  apply. 

As  the  OCC  indicated  in  its  notice  of 
proposed  rulemaking  (proposal),  the 
agency's  experience  suggests  that,  while 
a  wholesale  substantive  rewrite  of  part 
23  is  not  warranted,'  changes  to 
improve  clarity  and  to  provide  some 
additional  flejdbility  would  be 
appropriate.  See  60  FR  46246  (Sept  6, 
1995).  Accordingly,  the  (Htjposal 
shortened  and  streamlined  part  23; 
reorganized  many  of  its  provisions: 
added  paragraph  headings;  and 
conformed  its  style  to  that  of  the  OCC's 
otMr  rules.  In  addition,  the  OCC 
identified  and  specifically  requested 
comment  on  several  areas  where 
st^wtantive  changes  to  the  regulation 
might  be  appropriate,  depending  on  the 
responses  received. 

"uie  OCC  received  11  commeiits  in 
response  to  the  proposal,  which  the 
OCC  has  carefully  considered  in 
preparing  this  final  rule.  The 
commenters  included  national  banks,  a 
national  bank  subsidiary,  and  trade 
associations  representing  both  bfuiks 
and  leasing  companies.  The  commenters 
generally  supported  the  proposal,  and  a 
few  suggested  further  modifications  or 
improvements.  The  final  rtile 
incorporates  suggestions  made  by  some 
of  the  commenters,  and  the  OCC  has 
made  additional  changes  to  clarify  and 
simplify  the  regulatory  text.  The  final 
rule  also  makes  other  minor  technical 
changes. 

The  Discussion  portion  of  this 
preamble  contains  a  section-by-aaction 
description  oi  tbe  final  rule  and  the 
significant  changes  from  the  proposed 
version.  A  derivation  table  showing 
modifications  from  the  former  part  23 
appears  at  the  conclusion  of  this 
preamble.  .;.,--<•. 

Backgronnd 

National  banks  may  engage  in  leasing 
activities  pursuant  to  two  independent 
sources  of  authority.  First,  under  12 
U.S.C  24  (Seventh),  a  national  bank 
may  acquire  tangible  and  intangible 
personal  property  for  the  purpose  of,  or 
in  connection  with  leasing  that  property 
when  the  lease  is  the  functional 
eqmvalent  of  a  loan  (Section  24 
(Seventh)  Leases).^  Hie  OCC  has 


■  Tba  OGC  fint  adoptwl  part  23  in  mld-lSSl.  56 
FR  28314  0ime  20. 1991).  Put  23  replacad  an 

aarlier  OCC  interprvtiva  ruling  on  laaaa  financing 
tranaactiona,  which  had  bean  codified  at  12  CFR 
7.3400. 

'  Sae  M  S- M  iaB«u«  Corp.  V.  SaattJa  Flnf 
Naboaal  Bank.  563  F.2d  1377  (9th  Or.  1977).  ewt 
denied,  436  U.S.  956  (1978)  (upholding  national 
banks'  authwity  undar  12  U.S.C  24(Savaoth)  to 
angage  in  penonal  piopeity  laaia  Snapping 
tranaactions  if  tha  laaaa  1«  the  functional  aqaivalant 
of  a  loan)  (MS-M  lAuing).  ,•        .^ 


interpreted  the  functional  equivalency 
requirement  to  mean  that  a  Section  24 
(Seventh)  Lease  must  be  a  "net,"  "full- 
payout"  lease  and  any  unguaranteed 
portion  of  the  estimated  residual  value 
of  the  leased  property  must  not  exceed 
25%  of  the  original  cost  of  the  property. 
The  "net"  lease  requirement  means  that 
the  lessor  national  bank  may  not  be 
obligated  to  provide  specified  services 
such  as  repairs  or  maintenance,  (v 
purchase  insurance  on  the  lessee's  ' 
behalf  in  connection  with  the  leased 
property.  The  "full-payout"  requirement 
means  that  the  bank  must  expect  to 
recover  the  full  costs  of  acquiring  the 
property  to  be  leased  and  financing  the 
leasing  transaction  from  sources  that 
include  rentals,  estimated  tax  benefits, 
and  the  estimated  residual  value  of  tbe 
property  at  the  end  of  the  lease.  For  a 
Secticm  24(Seventh)  Lease,  however,  the 
bank  may  rely  on  the  imguaranteed 
portion  of  the  estimated  residual  value 
of  the  leased  property  only  to  a  limited 
extent — not  more  than  25%  of  the 
original  cost  of  the  property.  There  is  no 
percentage-of-assets  limit  on  a  national 
bank's  investment  in  Section  24 
(Seventh)  Leases. 

In  1987,  Congress  gave  national  banks 
a  second,  explicit  source  of  authority  to 
engage  in  personal  property  lease 
financing.  The  Competitive  Equality 
Banking  Act  (CEBA)^  amended  12 
U.S.C.  24  by  adding  paragraph  Tenth, 
whidi  allows  a  national  bank  to  invest 
in  tangible  personal  property,  including 
vehicles,  manufactured  homes, 
machineiy,  equipment,  and  furniture, 
for  lease  financing  transactions  (CEBA 
Leases).  Investment  In  personal  property 
to  be  leased  under  the  authority  of  12 
U.S.C.  24(Tenth)  may  not  exceed  10 
percent  of  a  national  bank's  assets.  A 
CEBA  Lease  also  must  be  a  "net"  lease 
and  a  "fidl-payout"  lease,  but  is  not 
subject  to  a  maximum  estimated 
reudual  value  limit.  Both  Section 
24(Seventh)  Leases  and  CEBA  Leases 
are  governed  by  standards  set  forth  in^ 
part  23. 

Dtscuasion 

Subpart  A — •General  Proviaions 

Authority.  Purpose,  and  Scope  ($  23.1) 

The  proposal  retained  the  authority 
provision  of  the  former  regulation  but 
added  paragraphs  describing  the 
purpose  of  part  23  and  the  scope  of  its 
respective  subparts.  The  final  rule 
retains  the  structure  described  in  the 
scope  section  of  the  part  23  proposal. 


>Pub.  L  100-86.  sac  108.  101  SUL  552.  579 
(Aug.  10. 1987).  See  alto  9.  Rep.  Na  19. 100th 
Con^.  1st  Seas.  43  (1987)  (explanation  of  purpoaa 
of  CEBA's  axpanaion  of  "^t""»l  banks'  Inaiing 
autbority). 
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Subpart  A  contains  definitions  and 
standaids  applicable  to  botb  Section  24 
(Seventh)  Leases  and  CEBA  Leases. 
SubparTB  r«nt«tn«  standards  unique  to 
CEBA  Leases,  and  subpart  C  contains 
standards  imique  to  Section  24 
(Seventh)  Leases.  The  scope  section  of 
the  final  rule  also  is  revised  to  state  that 
part  23  appUes  to  the  acquisition  of 
personal  property  by  a  national  bank  for 
the  purpose  of,  or  in  connection  with, 
the  leasing  of  that  property. 

Definitions  (§  23.2) 

.  The  proposal  added  to  part  23  a  new 
section  defining  significant  terms, 
including  CEBA  Lease,  conforming 
lease,  off-lease  property,  and  Section  24 
(Seventh)  Lease,  tot  the  purpose  of 
making  the  operative  provirions  of  the 
regulation  shorter  and  easier  to  read. 
These  terms  are  adopted  substantially  as 
proposed.  The  OCC  has  shortened  the 
definition  of  the  term  net  lease  by 
removing  the  explicit  acknowledgment 
that  a  national  bank  may  lease 
improvements  and  additions  to  the 
leased  property  to  the  lessee  in 
accordance  with  any  applicable  residual 
value  requirements.  The  CXX  beUeves 
that  this  portion  of  the  text  wras 
imnecessary  becavise  the  activity  it 
describes  is  not  otherwise  prohibited  by 
the  regulation.  Thus,  the  removal  of  th^ 
language  does  not  substantively  alter  a 
national  bank's  ability  to  lease        '^-  W  ■ 
improvements  and  additions  to  its      ',  -^ 


As  is  explained  in  this  discussion 
imder  "Investment  in  personal 
property,"  the  fiiud  rule  permits  a 
national  bank  to  acquire  property  for 
leasing  purposes  even  if  the  bank  has 
not  entraed  into  a  confbnning  lease,  a 
commitment  to  enter  into  a  conforming 
lease,  or  an  indemnification  agreement. 
For  prudential  reasons,  however,  this 
authority  is  subject  to  an  aggregate  limit 
based  on  the  bank's  capital  and  surplus. 
Accordingly,  the  OCC  has  added  to  the 
final  rule  a  definition  of  the  term  capital 
and  surplus  that  is  consistent  with  the 
way  this  term  is  defined  in  other  OCC 
regulations,  such  as  12  CFR  part  32, 
which  governs  national  banks'  lending 
limits. 

The  OCC  has  also  added  to  this 
section  a  revised  definition  of  the  term 
affiliate  that  cross-references  the 
definition  of  that  term  at  §  23.6.  This 
definition  had  appeared  in  $  23.7  of  the 
proposals 

Tne  OOC  proposed  to  define  a  full- 
payout  lease  as  a  lease  finwnring 
transaction  in  which  any  unguaranteed 
portion  of  the  estimated  residual  value 
relied  upon  by  the  bank  to  jrield  the 
return  of  its  full  investment  in  the 
leased  property,  plus  the  estimated  cost 


of  ffannring  the  property  over  the  term 
of  the  lease,  does  not  exceed  25  percent 
of  the  original  cost  of  the  prqioty  to  the 
lessor.  The  OOC  asked  commoiters  to 
address  whether  the  25  percent  limit 
contained  in  this  definition  should  be 
increased  or  modified.  As  discussed  in 
the  proposal,  the  OCC  had  selected  the 
25  percent  limit  in  1979  based  in  part 
on  its  expoience  at  that  time  in 
examining  and  supervising  banks 
engaged  in  Section  24(Seventh)  lease 
financing,  activities.*  Congress 
subsequently  gave  national  banks 
authority  to  enter  into  CEBA  Leases, 
w^di  are  not  subject  to  a  maximum 
residiial  value  limit  (though  the 
aggregate  cost  of  the  perswial  property 
acqiiired  for  the  pxirpose  of  CEBA  Lease 
transactions  is  restricted  in  aggregate 
amount  to  10  percent  of  a  national 
bank's  total  consolidated  assets).  The 
proposal  noted,  however,  that  national 
banks  did  not  appear  to  be  engaged  in 
CEBA  leasing  to  the  full  extent  of  their 
statutory  aumority  and  it  asked 
whether,  imder  these  circumstances,  a 
change  in  the  residual  value  limit  for 
Section  24(Seventh)  Leases  was 
appropriate.  Commenters  supporting  a 
more  flexible  limit  were  asked  to 
identify  any  increased  risk  that  would 
accompany  a  new  limit  and  to  discuss 
how  the  OCC  should  address  that  risk. 

Five  commenters  addressed  this  issue. 
The  majority  fevered  no  modification  to 
the  limit,  pointing  out  that  whenever  it 
is  approi»iate  to  exceed  the  25  percent 
limit,  banks  may  use  their  CEBA  leasing 
authority  instead.  Based  on  the 
comments  and  the  OCC's  more  recent 
experience  with  national  banks'  lease 
fiimnrfng  activities,  the  OCC  has 
concluded  that  the  25  percent  residual 
value  limit  for  Section  24(Seventh) 
Leases  does  not  inhibit  national  banks 
from  competing  effectively  with  other 
providers  of  lease  financing.  The  final 
rule  retains  the  25  percent  residual 
value  requirement  for  Section 
24(Seventh)  I^eases,^  but  the 
requirement  is  relocated  to  sutq>artC 


4  Sm  44  FR  22388. 22390  (April  13. 1979) 
(adoptioB  of  intaqxativa  role  atablUhIng  mtiamtd 
tMidual  value  limit  of  2S  petcant  for  laaaaa  that 
aacva  a*  the  functional  equivalent  of  loan*). 

*  The  25  percent  limit  i«  the  same  at  the  limit 
that  the  Federal  Raaerve  Board  (FKB)  cumntly 
appliei  to  full-payout  penooaJ  property  laaaiag  I7 
bank  holding  cxm^Muiiat  (BHC*)  and  their 
subaidiaiiea  under  Regulation  Y  (addreaaing  the 
penniaelble  non^waking  activities  of  BHCa).  Sea  12 
CFR  225.2S(bX5).  The  FRB.  howwer,  hat  recently 
propoeed  reviaiont  to  Regulation  Y  that  could  reeuh 
In  changea  to  it*  peraonal  property  leeaing 
•tandards.  See  61  FR  47242, 47251-52. 47273-74 
(Sept  6, 1996). 

The  Office  of  Thrift  Suparviaion  has  recently 
incnaaed  its  analogoua  reaidual  value  limit  from  20 
percant  to  25  peroaaL.Swai  mSOHl.  S09BO 
(Sept  30. 1996).        '.?'.-      ~•^^' 


iidiich  applies  only  to  Section 
24(Sevettth)  Leases. 

The  OOC  has  omcluded  that 
combining  the  cost  recovery 
requirement  with  the  residual  value 
limit,  which  was  the  ^tproach  taken  in 
the  proposed  version  of  part  23,  is 
contusing  because  it  obscures  the  feet 
that  a  bank  must  receive  its  acquisiti(»i 
and  financing  costs  in  order  for  any 
lease,  including  a  CEBA  Lease,  to  be 
economically  viable.  The  OCC  believes 
that  part  23  will  be  easier  to  read  and 
to  tise  if  the  requirement  for  cost 
recovery  is  separately  stated  in  the 
subpart  appUcable  to  both  Section 
24(Seventh)  Leases  and  CEBA  Leases, 
and  the  percentage  limit  on  residual 
value  ctmtinues  to  appear  in  the  subpart 
addressing  Section  2^Sevmith)  Leases, 
v^ch  are  the  only  leases  subject  to  that 
limit.  Accordingly,  the  OCC  has  revised 
the  proposed  definition  of  the  term  full- 
payout  lease.  The  final  rule  defines  that 
term  to  specify  the  sources  on  which  a 
national  bank  may  rely  to  recover  both 
its  investment  in  the  leased  proi>erty 
■and  the  estimated  cost  of  finanning  the 
property  over  the  lease  tenn.  The  25 
percoit  residual  value  limit  appUcable 
to  Section  24(Seventh)  Leases  is 
relocated  to  $  23.21  of  the  final  rule. 

Lease  Requiremmts  (§  23.3) 

The  former  rule  and  proposed  §  23.3 
both  required  that  a  national  bank 
entering  into  a  lease  financing 
traiuaction  must  reasonably  expect  to 
recover  its  fuU  investment  in  the  leased 
property,  as  well  as  its  estilaated 
fipirnring  costs  Over  the  life  of  the  lease, 
from  three  sources:  rentals,  estimated 
tax  boiefits,  and  the  estimated  residual 
value  of  the  leased  property.  The  cost 
recovery  requirement  ^plies  both  to 
CEBA  Leases  and  to  Section  24(Seventh) 
Leases.  As  described  in  the  preceding 
section,  the  final  rufe  defines  the  term 
full-payout  lease  to  ^Mcify  these  three 
sources  of  cost  recovery.  "Hius,  $  23.3(a) 
of  the  final  rule  simply  states  the 
requirement  that  all  of  a  national  bank's 
leaiBes  must  be  full-payout  leases.  Theae 
changes  in  the  final  rule — the  revised 
definition  ot  full-payout  lease,  the 
relocation  of  the  25  percent  residual 
value  limit  to  subpart  C,  and  the 
statement  of  the  full-payout  requirement 
in  §  23.3(a>— do  not  chuige  the 
substantive  effect  of  the  revisions  as 
proposed. 

Ixke  proposal  also  added  to  the 
regulation  a  new  paragraph  containing 
an  explicit  statement  of  me  requirement 
that  a  national  bank  may  engage  in  a 
lease  pnanring  transaction,  and  in 
activities  incidental  to  the  transaction, 
provided  the  lease  is  a  net  lease.  The 
incidental  activities  dause  in  prcqKMed 
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$  23.4(a)  reflected  th«  OCC's  long- 
standing  interpretations  authorizing 
national  banks  to  engage  in  activities 
incidental  to  leasing.  The  proposal  also 
confinned  the  CXX's  poation  that  there 
is  no  safety  or  soundness  reason  for 
treating  activities  incidental  to  leasing 
diffinently  depending  on  the  underlying 
source  of  statutory  authority  for  the 
leasing  transaction,  and  that  a  national 
bank  may  therefore  engage  in  approved 
incidental  ac^vities  with  respect  both  to 
Section  24($eventh)  Leases  and  CEBA 
Leases.  Since  both  the  "full-payout" 
requirement  and  the  "net"  lease 
requirement  apply  to  Section 
24(Seventh)  Leases  and  CEBA  Leases. 
§  23.3(a)  of  the  final  rule  contains  the 
general  reqiiirement  that  a  national  bank 
may  acquire  personal  property  for  the 
purpose  of,  or  in  connection  with 
leasing  that  property,  provided  the  lease 
qualifies  as  a  full-payout  lease  and  a  net 
lease.  Section  23.3(a)  also  provides  that 
national  banks  may  engage  in  activities 
that  are  incidental  to  permissible 
personal  property  acquisition  and 
leasing  transactions. 

In  the  proposal,  the  OCC  did  not 
iBclude  a  list  of  permissible  activities 
incidental  to  leasing,  but  it  invited 
commenters  to  address  the  desirability 
of  retaining  a  case-by-case  approach  to 
determining  permissible  Incidental 
activities.  Six  commenters  responded  to 
this  request.  All  but  one  commenter 
urged  that  the  OCC  retain  the  case-by- 
case  approach  because  any  "laundry 
list"  appearing  in  the  regulation  would 
become  out  of  date  quickly.  The  OCC 
agrees  with  the  commenters  that  a  list 
would  soon  become  obsolete  and  will 
therefore  retain  the  case-by-case 
approach. 

The  OCC  also  requested  comment  on 
whether  it  should,  on  a  case-by-case 
basis,  permit  national  banks  to  acquire 
and  lease  real  estate  when  the  real  estate 
acquisition  and  lease  is  incidental  to  a 
personal  property  lease  financing 
transaction.  The  incidental  leasing  of 
real  estate  could  occur,  for  example,  in 
a  so-called  "facility"  leasing  transaction, 
which  one  commentator  has  described 
as  follows: 

(A)  CKdlity  is  a  "stand-alone"  complex  that 
functions  either  as  a  separate  op>erating  unit 
or  as  a  discrete  component  of  an  integrated 
operating  system.  A  tecllity  has  at  least  four 
basic  components:  An  interest  in  the  real 
property  site  upon  which  the  rest  of  the 
facility  is  situated;  improvmnents  to  the  site, 
usually  including  a  structure  of  some  sort; 
equipment  or  ot^r  tangible  personal 
property,  usually  the  asset  actually  being 
financed  in  the  tiansacticm;  and  intangible 
property  such  as  contracts.  licenses,  or  otiux 
ancillary  rights  and  benefits  tliat  are 
oeceasary  or  desirable  for  the  operation  or 
support  of  the  other  companents  of  the 


facility.  A  facility  is  practicably  immovable 
as  an  entirety.* 

The  six  commenters  who  addressed 
this  issue  urged  that  the  OCC  pennit 
real  estate  leasing  if  it  is  incidental  to 
the  lease  financing  of  personal  property. 
The  commenters  asserted  that,  in  a 
competitive  leasing  environment, 
national  banks  and  national  bank- 
owned  leasing  companies  suffer  a 
competitive  disadvantage  with  respect 
to  certain  types  of  transactions — 
particularly  fiacility  lease  financing 
arrangements — if  they  are  prohibited 
fiom  acquiring  and  leasing  real  estate  in 
all  circumstances. 

The  commenters  also  thought  that 
acquiring  and  leasing  real  estate  as  a 
component  of  a  personal  property  lease 
financing  transaction  would  better 
protect  the  bank's  collateral  interest  in 
the  leased  property  and  therefore 
enhance  the  safety  and  soundness  of  the 
transaction.  For  example,  they  said, 
improvements  to  ftiel  storage  fedlities, 
manufacttiring  facilities  ot  other 
installed  equipment  have  a  greater 
collateral  value  "in  place,  in  use"  than 
they  would  have  if  they  were  removed 
and  re-sold  in  the  event  of  defeult. 
Thus,  if  a  lessee  defaults  under  a 
personal  property  lease  of  this  type,  a 
lessor  bank  having  the  right  to  foreclose 
on  and  sell  or  re-lease  the  personal 
property  in  place  on  the  site  or  in  the 
building  is  in  a  better  financial  position 
than  a  bank  that  must  remove  the 
equipment  and  dispose  of  it  separately. 

The  OCC  agrees  that  under  some 
circumstances  real  estate  leasing  may  be 
an  incidental  component  of  a  persoiial 
property  leasing  transaction.  Therefore, 
consistent  with  its  decision  to  retain  a 
case-by-case  approach  to  activities 
incidental  to  leasing  generally,  the  OCC 
will  determine  the  permissibility  of 
personal  propterty  lease  financing 
transactions  that  have  a  real  estate 
leasing  component  based  upon  the  fects 
of  a  given  lease  financing  transaction  (or 
multiple  lease  finanring  transactions,  if 
they  present  essentially  similar  fects). 
This  will  enable  the  OCC  to  review  any 
safoty  or  soundness  or  other  supervisory 
concerns  that  partictdar  transactions 
may  present. 

The  OCC  notes  that  the  activities 
incidental  to  leasing  that  it  has 
authorized  to  date  for  national  banjcs 
acting  as  lessors  include  providing 
management,  marketing,  and 
administrative  services  and  offering 


credit  life  insurance  to  lessees.'  The 
OCC  has  also  authorised  national  banks 
to  engage  in  incidental  activities  with 
respect  to  lease  financing  transactions  to 
.  which  the  bank  is  not  a  party.  These 
activities  include  providing  lease 
consulting  services  such  as  financial: 
advice;  providing  management, 
brokerage,  and  finder  services;  and 
performing  lease  servicing  for  third 
parties.*  • 

Finally,  §  23.3(b)  includes  provisions 
(proposed  as  §  23.4(b))  specifying  the 
conditions  under  which  a  national  bank 
may  take  appropriate  action  to  protect 
its  interests  and  the  distress  clause 
pwmitting  a  national  bank  to  take 
certain  actions  to  salvage  or  protect  its 
investment.  Section  23.3(b)  of  the  final 
rule  has  been  shortened  and  slighUy 
revised,  but  these  changes  do  not 
change  the  substantive  effect  of  the 
provision. 

Investment  in  Personal  Property  (§  23.4) 

Like  the  former  rule,  proposed 
$  23.5(a)  specifically  authorized  a 
national  bank  to  acquire  personal 
property  to  be  leased  after  the  bank  had 
entered  into  either  a  legally  binding 
agreement  indemnifying  the  bank 
against  loss  in  coimection  with  the 
acquisition  or  a  legally  binding 
commitment  to  enter  into  a  conforming 
lease.  The  purpose  of  this  provision  was 
to  prevent  the  spectdative  acquisition  of 
personal  property.  The  OOC  believes, 
however,  that  measures  other  than  flatly 
prohibiting  a  national  bank  fiY>m 
acquiring  property  before  the  leasing 
arrangements  are  essentially  completed 
%nll  provide  adequate  safeguards  against 
STOCulation.  Accordingly.  §  23.4(b)  of 
the  final  rule  authorizes  a  nationial  bank 
to  acquire  property  to  be  leased  in  the 
absence  of  a  commitment  to  enter  into 
a  conforming  lease,  or  an 
indemnification  agreement,  if  the  bank 
satisfies  certain  conditions 
demonstrating  that  the  acquisition  of 
propmty  is  not  speculative.  These 


•  Anthony  D.  Schl«8ing«r,  Sp«ci«l  Coacanu  in 
Facility  L«vang«d  Laua  Tranaactions.  1  EquipawiH 
Lansing— Levwogad  Leasing  987.  987  (B.  Fritch.  A. 
Raiaman  *  L  Shrank  ad*.  lOas)  (Ptactkii^  Law 
Instituta  Pubticeboa  Na  A3-140e). 


'  Sm,  e.g..  Latter  {ton  R  )m  Selby,  First  Dq>uty   . 
Comptroller  for  Operations,  Nov.  24. 1976 
(unpublished);  Latter  frotn  Peter  Liebaaman, 
Assistant  Director,  Legal  Advisory  Sarvicas 
Division,  )an.  14,  19S5  (unpublished).  Copies  of 
unput>Uslied  OOC  staff  interpretive  letter*  are 
available  (in  redacted  form)  upon  request  from  the 
Conununicatioiu  Diriaion,  250  E  Street.  SW., 
Wachingtoo.  IX:  20219  (202)  874-470a 

•See.  e.g..  12  CFR  7.1002;  OCCInterpretive  Ur. 
Na  567  (Oct.  29.  1991)  reprinted  in  (1991-92 
Transfer  Bindw)  Fed.  Banking  L.  Rap.  (CCH) 
1  S3.337:  Letter  from  Wallaca  S.  Nathan.  District 
Counsel  Oct  28.  leSS  (unpubUsbad);  Letter  from 
Psiar  UobasniBn.  Assistant  Directra-,  Legal  Advisory 
Sarvicas  Diviaion.  funa  15. 1981  (unpublisbed).  See 
alao  OOC  interpretive  Ur.  No.  741  (Aug.  19, 1996) 
reprinted  in  jCunant  Binder)  Fed.  Banking  I..  Rep. 
(GCH)  f  81-105.  Copies  of  the  unpublivhed  letter* 
are  available  from  the  Communications  Division, 
sea  nato  7  above. 
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conditions  require  that:  (1)  The 
acquisition  of  the  property  either  be 
consistent  with  the  leasing  business 
then  conducted  by  the  bank  or  with  a 
business  plan  for  the  expansion  of  the 
bank's  existing  leasing  business  or  for 
entry  into  the  leasing  business;  and  (2) 
the  bank's  aggregate  investment  in 
property  under  this  provision  not 
exceed  15  percent  of  the  bank's  capital  « 
and  surplus. 

The  15  percent  limit  applies  to  all 
property  acquired  under  §  23.4(b)  of  the 
final  rule,  whether  the  lease  vdll  be 
entered  into  pursuant  to  12  U.S.C. 
24(Seventh)  or  24(Tenth).  However, 
property  acquired  under  this  provision 
does  not  count  toward  the  10  percent 
volume  limitation  on  CEBA  Leases  until 
the  bank  enters  into  a  conforming  lease, 
a  legally  binding  commitment  to  lease,    * 
or  an  indemnification  agreement 
pursuant  to  §  23.10  of  the  final  rule. 

The  CXX  has  also  added  to  §  23.4(a) 
of  the  final  rule  an  explicit  statement 
that  a  national  bank  may  acquire 
property  after  entering  into  a 
conforming  lease,  as  well  as  after 
entering  into  a  lease  commitment  or  an 
indemnification  agreement.  The  OCC 
has  incorporated  this  change,  which 
was  requested  by  a  commenter,  to 
clarify  the  flexibility  available  under  the 
regulation. 

The  former  rule  required  that  a 
national  bank  dispose  of  or  re-lease  ofi- 
lease  property  as  soon  as  practicable, 
but  not  later  than  two  years  fit>m  the 
date  the  lease  expires.  Proposed 
§  23.2(e)  defined  off-lease  property  as 
property  that  reverts  to  a  t>ank's 
possession  or  control  upon  the 
expiration  of  a  lease  or  upon  the  default 
of  the  lessee.  Proposed  §  23.5(b)  was 
substantively  the  same  as  the  former 
rule,  but  it  specifically  provided  that  the 
two-year  holding  period  runs  either 
from  the  date  the  lease  expires 
(including  any  renewals  or  extensions 
with  the  same  lessee)  or  the  date  of  the 
lessee's  default.  Both  Section 
24(Seventh)  Leases  and  CEBA  Leases 
are  subject  to  this  holding  period      ;  ,,  , 
limitation. 

Extension  of  off-lease  holding  period. 
The  preamble  to  the  proposal  indicated 
that  the  OCC  was  considering  whether 
to  extend  the  holding  period  for  off- 
lease  property  but  lacked  data  on  the 
experiences  national  banks  have  had  in 
attempting  to  Uquidate  or  re-lease 
specific  kinds  of  off-lease  property 
within  the  two-year  holding  period.  The 
proposal  did  not  change  the  holding 
period  but  requested  comment  on  four 


categories  of  assets  or  only  for  particular 
categories? 

(2)  If  the  holding  period  were  extended, 
what  would  be  a  reasonable  additional  time 
period,  in  genei^  or  for  particular  categories 
of  assets? 

(3)  What  evidence  supports  extension  of 
the  holding  p>eriod? 

(4)  If  the  holding  period  were  extended, 
how  should  the  OCC  ensure  that  l>anks  do 
not  use  the  longer  period  to  retain  property 
for  essentially  speculative  purposes? 

The  proposal  also  invited  banks  to 
provide  specific  comment  on  their 
experiences  in  attempting  to  sell  or  re- 
lease specific  kinds  of  ofT-Iease  personal 
property  with  resi>ect  to  the  issue  of 
extending  the  holding  period. 

Seven  commenters  responded.  One 
conunenter  thought  that  in  most  cases 
the  two-year  holding  period  is 
appropriate.  The  others  offered  various 
suggestions  for  liberalizing  the 
regulation,  including:  Extending  the 
holding  period  for  specific  assets — such 
as  airplanes,  rail  cars,  vessels,  oil  rigs, 
machine  tools,  manufacturing 
equipments-characterized  as 
"historically  cyclic";  extending  the 
holding  p>eriod  generally  but  with 
conditions,  such  as  requiring  banks  to 
make  diligent  sales  efforts  or  obtain 
annual  appraisals  of  the  off-lease  assets; 
substituting  the  holding  period 
regulations  applicable  to  othet  real 
estate  owned  property  (OREO)  for  the 
existing  provision; '  or  simply  extending 
the  holding  period  in  cases  of  market 
distress. 

In  light  of  the  discussion  provided  by 
the  conunenters  on  this  point,  the  OCC 
concludes  that  it  is  appropriate  to 
provide  for  a  longer  holdiug  period  for 
off-lease  projierty.  Section  23.4(c)  of  the 
final  rule  adopts  "i  five-year  holding 
period  generally  and  provides  for  the 
holding  period  to  be  extended  for  up  to 
an  additional  five  years  if  the  bank 
provides  a  clearly  convincing 
demonstration  as  to  why  any  additional 
holding  period  is  necessary.  The  initial 
five-year  rule  is  consistent  with  the  time 
prescribed  for  the  disposition  of  OREO, 
but  the  OCC  expects  that  a  bank  will 
usually  be  able  to  dispose  of  off-lease 
personal  property  more  quickly  than 
real  estate.  Accordingly,  the  OCC  will 
require  a  "clearly  convincing" 
demonstration  of  necessity  in  order  to 
justify  any  extension  of  the  holding 
period  for  off-lease  property  beyond  five 
years. 

Section  23.4(c)  of  the  final  rule  retains 
the  requirement  that  off-lease  property 


be  valued  at  the  lower  of  fair  market  or 
book  value.  The  OCC  notes  that, 
consistent  with  generally  accepted 
accounting  principles,  this  valuation 
should  occur  promptly  after  the 
property  comes  off-lease. 

Commencement  of  off-lease  holding 
period.  As  indicated  earlier  in  this 
discussion,  the  holding  period  for  off- 
lease  property  commences  on  either  the 
date  of  expiration  of  the  lease  or  the 
date  of  the  lessee's  default,  depending 
on  the  reason  that  the  national  bank 
takes  possession  or  ccmtrol  of  the  leased 

EropOTty.  This  language  conveys  that  the 
olding  period  begins  when  the  bank  is 
in  a  position  to  dispose  of  or  re-lease  the 
property,  that  is,  when  it  takes 
possession  or  control. 

Five  commenters.  however,  asked  for 
fiulher  clarification  on  when  the 
holding  period  commences  in  the  event 
the  lessee  defaults  before  the  expiration 
of  the  term  of  the  lease.  Some 
commenters  pointed  out  that  while  the 
preamble  to  the  proposal  and  the 
proposed  definition  of  off-lease  property 
refer  to  a  national  bank's  taking 
possession  or  control  of  the  leased 
property,  the  proposed  regulatory  text 
itself  did  not  contain  the  "possession  or 
control"  language.  Moreover,  as  the 
commenters  pointed  out,  actual 
possession  or  control  of  an  asset  alone 
may  not  allow  the  bank  to  dispose  of  it 
or  re-lease  it.  In  foreclosure  or 
bankruptcy  situations,  the  bank  may 
need  to  obtain  a  court  order  estabUshing 
its  legal  right  to  do  so. 

The  OCC  agrees  with  the  commenters 
that  the  provision  requires  clarification 
and  adjustment  to  cover  situations  such 
as  bankruptcy  or  foreclosure.  Section 
23.4(c)  of  the  final  rule  therefore 
provides  that  the  OCC  will  measure  the 
five-year  period  beginning  on  the  date 
that  the  national  bank  obtains  the  legal 
right  to  possession  or  control  of  the 
asset.  This  date  could  be  the  date  that 
the  lease  expires  or  the  date  that  the 
lessee  defaults  if,  for  example,  the 
national  bank  has  a  clear  contractual 
right  to  repossess  the  property  at  that 
time  and  the  lessee  does  not  physically 
impede  it  from  doing  so.  Where  the 
bank  must  estabUsh  its  legal  right  to  the 
property,  however,  the  five-year  period 
will  begin  when  the  bank  has  completed 
that  step.  The  OCC  notes  that  this 
treatment  is  consistent  with  the  way  it 
administers  the  holding  period  for 
OREO.'o 


issues: 


(1)  Should  the  holding  penod  be  extended 
and,  if  so.  should  it  be  extended  for  all 


*  12  U.S.C  20  laquirat  a  national  bank  to  dispote 
of  OREO  wiUiin  five  years  from  the  date  of 
acquisition  and  authorises  the  OCC,  under  cwtain 
circumstances,  to  grant  a  t>ank  an  aaditional  five 
years  in  which  to  dispose  of  tiie  property. 


•o  See  12  CFR  M.82  (b)  and  (c)  (five-year  holding 
period  for  OREO  does  not  begin  until  after 
ovmership  of  property  is  transferred  to  the  bank;  in 
foreclosure  situations  in  states  with  statutory  rights 
of  redemption,  holding  penod  does  not  t>egin  unUi 
statutory  redemption  period  has  expired). 
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Section  23.4(d)  of  the  final  rule 
reflects  minor  technical  changes  from 
the  proposal  to  confonn  with  the 
revised  off-lease  holding  period 
provision  in  $  23.4(c). 

Requirement  for  Separate  Records 

(§23.5) 

Proposed  §  23.6  retained  the 
requirement  ia  the  former  rule  that 
national  banks  maintain  separate 
records  for  CEBA  Leases  and  Section 
24(Seventh)  Leases.  The  OCC  received 
no  comments  on  this  provision  and 
adopts  it  as  proposed,  except  to- 
renumber  it  as  §  23.5. 

Application  of  Lending  Limits; 
Reactions  on  Transactions  With 
Affihate8(§23.6) 

Like  the  former  rule,  proposed  §  23.7 
subjected  lease  financing  transactions  to 
lending  limits  and  transactions-with- 
affiliates  restrictions.  The  proposal, 
however,  clarified  that  the  transactions- 
with-affiliates  restrictions  apply  only  if 
the  lessee  is  an  affiliate  of  the  lessor 
bank.  In  any  other  case,  lending  limits 
restrictions  apply.  The  proposal  also 
retained  the  reservation  of  the  CXX's 
authority  to  impose  other  limits  or 
restrictions. 

One  commenter  requested  that  the 
CXX  state  specifically  that  nonrecourse 
debt  is  excluded  from  the  value  of  the 
leased  property  in  computing  the 
appropriate  lending  limit  position.  This 
commenter  noted  that  although  the  - 
regulatory  text  did  not  address  the 
point,  the  preamble  to  the  former  rule 
specifically  addressed  the  issue. ' ' 

This  issue  typically  arises  in 
leveraged  lease  transactions,  that  is, 
transactions  in  which  a  national  bank 
borrows  from  a  third-party  creditor  a 
portion  of  the  funds  necessary  to 
purchase  the  property  to  be  leased.  In 
these  cases,  the  third-party  creditor's 
loan  to  the  bank  is  often  on  a 
nonrecourse  basis,  so  that  the  creditor 
looks  only  to  the  lease  payments  and  its 
security  interest  in  the  leased  property 
as  the  source  of  repayment  for  its  loan 
to  the  bank  and  does  not  rely  on  the 
general  credit  of  the  bank.  In  this  type 
of  transaction,  the  bank's  exposure  to 
loss  in  the  event  of  the  lessee's  default 
is  mitigated  to  the  extent  that  the  bank 
has  used  outside  funding  to  finance  the 
transaction.  For  this  reason,  the  OCC 
permits  a  national  bank  to  use  the 
recorded  investment  in  a  lease  net  of 
any  nonrecourse  debt  the  bank  has 
incurred  to  finance  the  acquisition  of 
the  asset  to  be  leased,  for  the  purpose  of 
measuring  whether  the  bank's  leases 


■■  See  56  FR  28314,  28316  (June  20, 19W1) 
(pnunble  to  pait  23  final  rule). 


comport  with  the  appropriate  lending 
limits.  This  treatment  is  also  consistent 
with  generally  accepted  accounting 
principles. 

The  commenter  is  therefore  correct 
about  the  treatment  of  nonrecourse  debt. 
The  final  rule  states  that  for  the  purpose 
of  measuring  compliance  with  the 
lending  limits,  a  national  bank  records 
the  investment  in  a  lease  net  of  any 
nonrecourse  debt  the  bank  has  inciured 
to  finance  the  acquisition  of  the  leased 
asset.  The  OCC  has  revised  §  23.7  to  this 
effect,  and  renumbered  it  as  §  23.6  in  the 
final  rule. 

Applicability  of  Consumer  Leasing  Act 

(Removed) 

The  former  rule  stated  that  nothing  in 
part  23  could  be  construed  to  be  in 
conflict  with  the  duties,  liabilities,  and 
standards  imposed  by  the  Consiuner 
Leasing  Act  of  1976, 12  U.S.C.  1667  et 
seq.  (CLA).  The  OCC  proposed  to 
remove  this  provision  because  other 
consumer  protection  laws  and 
regulations  may  also  apply  to  personal 
property  lease  financing  activities, 
making  the  cross-reference  potentially 
misleading  and  confusing.  The  OCC 
received  no  comments  on  this  portion  of 
the  proposal  and  §  23.6  of  the  former 
rule  is  removed.  This  change  does  not 
affect  the  applicability  of  the  CLA  or 
any  other  consumer  credit  laws  to 
national  banks'  lease  financing 
activities,  however.  National  banks  still 
must  know  and  comply  with  the  full 
range  of  requirements  that  govern  these 
activities. 

Subpart  B—CEBA  Leases 

Provisions  Applicable  to  CEBA  Leases 
(§§23.10,  23.11,  and  23.12) 

Proposed  §§  23.8.  23.9,  and  23.10 
contained  the  requirements  applicable 
to  CEBA  Leases,  including  a  statement 
of  the  general  rule  authorizing 
investment  in  personal  property  in 
connection  with  CEBA  Leases,  the 
limits  placed  on  a  national  bank's 
exercise  of  its  CEBA  leasing  authority, 
wd  a  transition  rule  for  CEBA  Leases 
entered  into  after  CEBA's  enactment  but 
before  the  effective  date  of  the  OCC's 
final  implementing  rule  in  1991.  The 
substance  of  these  provisions  as 
proposed  was  the  same  as  the  former 
rule. 

The  OCC  received  one  comment  on 
these  provisions.  The  commenter  who 
asked  that  the  rule  specifically  hddress 
the  exclusion  of  nonrecourse  debt  in 
connection  with  the  computation  of 
lending  limits  for  leases  also  asked  that 
nonrecourse  debt  be  specifically 
excluded  in  measuring  compliance  with 
the  10  percent  of  assets  limitation 


applicable  to  CEBA  Leases.  The  OCC 
has  permitted  this  treatment  since  it 
promulgated  part  23  in  1991.  Section 
23.10  of  the  &iial  rule  states  this 
position. 

This  commenter  also  asked  whether 
the  OCC  intended  any  meaningful 
distinction  between  "tangible  personal 
property"  as  used  in  proposed  §  23.8 
and  "personal  property"  as  used  in 
proposed  §  23.11.  The  reference  to 
"tangible  personal  property"  in 
proposed  §  23.8  derives  from  the 
statutory  language  authorizing  CEBA 
Leases.  Section  24(Tenth)  requires  that 
CEBA  Leases  must  be  leases  for  tangible 
personal  property.  A  national  bank 
wishing  to  acquire  and  lease  intangible 
personal  property,  such  as  patents, 
copyrights  or  other  forms  of  intellectual 
property,  must  rely  on  its  authority 
under  section  24(Seventh).  For  these 
reasons,  the  final  rule  continues  to  use 
the  phrase  "tangible  personal  property" 
with  respect  to  CEBA  Leases.  With 
respect  to  Section  24(Seventh)  Leases, 
the  final  rule  refers  to  tangible  or 
intangible  personal  property.  The  OCC 
received  no  comments  on  proposed 
§§  23.9  and  23.10,  and  adopts  them  as 
proposed,  except  to  renumber  them  as 
§§23.11  and  23.12. 

Subpart  C— Section  24(Seventh)  Leases 

General  rule  (§  23.20) 

Proposed  §  23.11  stated  the  general 
rule  authorizing  national  banks  to 
engage  in  lease  financing  pursuant  to  12 
U.S.C  24(Seventh).  The  OCC  received . 
no  comments  on  this  section,  other  than 
the  request  for  clarification,  noted  in 
this  discussion  under  "Provisions 
appUcable  to  CEBA  Leases."  with 
respect  to  the  use  of  two  different  terms 
in  proposed  §§  23.8  and  23.11.  The  OCC 
adopts  this  section  with  minor  changes 
from  the  proposal,  except  that  it 
removes  as  redundant  the  requirements 
in  proposed  §  23.11  that  the  lease  must 
be  a  full-payout  and  net  lease,  and 
renumbered  the  section  as  §  23.20. 

Estimated  Residual  Value  (§  23.21) 

Proposed  §  23.12  contained 
provisions  that  apply  to  a  national 
bank's  rehance  on  or  estimate  of 
residual  value  in  Section  24(Seventh) 
leasing  transactions.  These  provisions 
were  substantively  the  same  as  the 
requirements  of  the  former  rule, 
including:  (1)  A  provision  that  the 
amount  of  any  estimated  residual  value 
guaranteed  by  a  manufacturer,  the 
lessee,  or  other  third  party  that  is  not  an 
affiUate  of  the  bank  may  exceed  25 
percent  of  the  original  cost  of  the 
property  if  the  bank  determines  that  the 
guarantor  has  the  resources  to  meet  the 
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guarantee  and  can  doc\iment  its 
determination;  (2)  a  requitement  that 
the  estimated  residual  value  amounts  be 
reasonable  given  the  type  of  property 
leased  and  other  relevant  circumstances, 
so  that  realization  of  the  lessor  bank's    . 
fidl  investment  and  the  cost  of  financing 
the  property  primarily  depends  on  the 
creditworthiness  of  the  lessee  and  any 
guarantor  of  the  residual  value,  and  not 
on  the  residiud  mariwt  valiie  of  the 
leased  item;  and  (3)  a  provision  that, 
when  a  bank  leases  personal  property  to 
a  government  entity,  its  estimates  of 
residual  value  may  be  based  on  futiire 
transactions  that  it  reasonably 
anticipates  will  occur. 

The  OCC  received  no  comments  on 
this  section.  The  OCC  made  the 
following  revisions  in  the  final  rule: 
Renumbered  it  as  §  23.21,  moved  the 
25%  residual  value  limit  that  had 
appeared  in  proposed  §  23.2(c)  to  this 
section  for  the  reason  discussed  in  this 
preambleTXaaef^^^finitions."  and 
remove  the  last  sentence  of  proposed 
§  23.12|(a),  which  stated  that  the  bank 
must  depend  primarily  on  the 
creditworthiness  of  the  lessee  (and  any 
guarantor)  and  not  on  the  residual  value 
of  the  leased  property.  The  OCC 
removed  this  sentence  because  it  is 
redundant  in  light  of  the  relocation  of 
the  25  percent  limit  which  appears  in 
the  final  version  of  this  section.  The 
restrictions  on  Section  24(Seventh} 
leasing  in  subparts  A  and  C  are  designed 
to  ensure  that  the  bank  depends 
primarily  on  the  credit  of  the  lessee,  and 
not  on  the  residual  value  of  the  leased 
property  at  the  end  of  the  lease  term. 

Transition  Rule  (§  23.22)  *•    ' 

The  former  rule  and  proposed  §  23.13 
provide  that  leases  executed  before  June 
12,  1979,  which  Was  the  effective  date 
of  the  OCC's  final  rule  amending  12  CFR 
7.3400  to  reflect  the  Ninth  Circuit's 
decision  in  the  MG-M  Leasing  case,  are 
not  subject  to  part  23,  and  prescribe 
rules  for  renewing  those  leases.  The 
OCC  received  no  comments  on  this 
section  and  i^  remains  unchanged, 
except  for  renumbering  it  as  §  23.22. 

Derivation  Table 

[Diis  table  directs  readers  to  the  provision(s) 
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(h). 

§23.2(6) — 

§23.2(f) 

§23.3(8) 

§23.1(8) 

§23.1  (b) 

§23.2(8) 

ModHied. 
Added. 

ModHied. 
ModHied. 
Added. 

_r  .  Derivation  Table— Continued 

[This  tabte  dkeds  reader^  to  the  provision(s) 
of  the  former  regulation,  if  any,  upon 
the  final  nie  is  based.] 


Revised 
provision 

Originai 
provision 

Comments 

§23.3(b) 

§23.2(b).  (0. 

(d). 
§23.3(8) 

§23!3"(b)"";"; 

§23.3(0  

§23.4  ..- 

§23.5  .._ 

§23.6  

§23.7  

§23.8 

§23.9  

§23.10  

§23.11  

§23.12  

ModHied. 

§23.4(8) 

§23.4(b) 

§23.4(0 

§  23.4(d) 

§23.5 „... 

§23.6 

§23.10 

§23.11  

§23.12 ;_... 

§23.20 

§23.21  

§23.22  

ModHied. 

Added. 

ModHied. 

ModHied. 

ModHied. 

ModHied. 

Removed. 

ModHied. 

ModHied. 

ModHied. 

ModHied. 

Modified. 

ModHied. 

Regulatory  Flexibility  Act 

It  is  hereby  certified  that  this  final 
rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  sniall  entities.  Accordingly,  a 
regulatory  flexibility  analysis  is  not 
required.  This  final  rule  will  reduce  the 
regulatory  burden  on  national  banks, 
regardless  of  size,  by  simplifying  and 
clarifying  existing  regulatory 
requirements. 

Paperwork  Reduction  Act  of  1995 

The  (XXI  invites  comments  on: 

(1)  Whether  the  collections  of 
information  contained  in  this  notice  of 
final  rule  are  necessary  for  the  proper 
performance  of  OCC  functions, 
including  whether  the  information  has 
practical  utility; 

(2)  The  accuracy  of  the  estimate  of  the 
burden  of  the  information  collections; 

(3)  Ways  to  enhance  the  quaUty, 
utility,  and  clarity  of  the  information  to 
be  collected; 

(4)  Ways  to  minimize  the  burden  of 
the  information  collections  on 
respondents,,  including  through  the  use 
of  automated  collection  techniques  or 
other  forms  of  information  technology; 
and 

(5)  Estimates  of  capital  or  start-up 
costs  and  costs  of  operation, 
maintenance,  and  purchase  of  services 
to  provide  information. 

Respondents/recordkeepers  are  not 
required  to  respond  to  the  foregoing 
collections  of  information  unless  this 
displays  a  currently  vaHd  OMB  control 
nimiber. 

The  collections  of  information 
contained  in  this  final  rule  have  been 
approved  by  the  Office  of  Management 
and  Budget  (OMB)  through  June  30. 
1997,  in  accordance  with  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C. 


3507(d)),  under  OMB  Control  No.  1557- 
0206.  Comments  on  the  collections  of 
information  should  be  sent  to  the  Office 
of  Management  and  Budget,  Paperwoik 
Reduction  Project  (1557-0206), 
Washington,  DC  20503,  with  a  copy  to 
the  Legislative  and  RegtUatoty  Activities 
Division,  Office  of  the  Comptroller  of 
the  Currency,  250  E  Street,  SW., 
Washington.  DC  20219.  The  OCC  will 
submit  the  collections  of  information 
contained  in  this  final  rule  for  renewal 
of  OMB  approval  following  pubUcation 
of  this  final  rule. 

The  collections  of  information  in  this 
final  rule  are  foimd  in  12  CFR  23.4(c) 
and  23.5.  These  collections  of 
information  are  necessary  in  order  for  a 
national  bank  to  submit  a  request  to  the 
CX]C  for  permission  to  extend  the 
holding  period  of  ofl-lease  property,  to 
maintain  records  according  to  generally 
accepted  accounting  principles  and 
Federal  law,  and  to  ensure  bank  safety 
and  soundness.  The  likely  respondents/ 
recordkeepers  are  national  banks. 

Estimated  average  annual  burden 
hours  per  respondent/recordkeeper  2.8. 

Estimated  number  of  respondents 
and/or  recordkeepers:  660. 

Estimated  total  annual  reporting  and 
recordkeeping  burden:  1,820. 

Start-up  costs  to  respondents:  None. 

Executive  Order  12866 

OMB  has  concurred  with  the  OCCs 
determination  that  this  final  rule  is  not 
a  significant  regulatory  action  under 
Executive  Order  12866. 

Unfunded  Mandates  Reform  Act  of 
1995 

The  OCC  has  determined  that  the 
requirements  of  this  final  rule  will  not 
result  in  expenditures  by  State,  local, 
and  tribal  governments,  or  by  the 
private  sector,  of  $100  million  or  more 
in  any  one  year.  Accordingly,  a 
budgetary  impact  statement  is  not 
required  under  section  202  of  the 
Unfunded  Mandates  Reform  Act  of 
1995.  As  discussed  in  the  preamble,  this 
final  rule  has  the  eflect  of  reducing 
burden  and  increasing  the  efficiency  of 
lease  financing  transactions  imdertaken 
by  national  banks. 

List  of  Subjects  in  12  CFR  Part  23 

Banks,  banking,  Lease  financing 
transactions,  Leasing,  National  banks. 
Reporting  and  recordkeeping 
requirements. 

Authority  and  Issuance 

For  the  reasons  set  out  in  the 
preamble,  pari  23  of  chapter  I  of  title  12 
of  the  Code  of  Federal  Regulations  is 
revised  to  read  as  follows: 


•^   I 
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PART23-LEA81NO 


Subpart  A— Q«n«ral  ProvWons 

Authority,  purpose,  and  scope. 

Definitions. 

Lease  requirements. 

Investment  in  personal  property. 

Requirement  for  separate  records. 

Application  of  lending  limits: 
restrictions  on  transactions  with 
affiliates. 


23.1 
23.2 
23.3 
23.4 
23.5 
23.6 


Subpart  B— CEBA  Le 

23.10  General  rule. 

23.11  Leas*  term. 

23.12  Transition  rule. 

Subpart  C— Sactkm  24<Sev6(Tth)  Laasaa 

23.20  General  rule. 

23.21  Estimated  residual  value. 

23.22  Transition  rule. 

Authority:  12  U.S.C.  1  etseq.,  24(Seventh), 
24(Tenth),  and  93a. 

Subpart  A — General  Provisions 

§  23. 1    Authortty ,  purpoM,  and  scope. 

(a)  Authority.  A  national  bank  may 
engage  in  personal  property  lease 
fiiiancing  transactions  pursuant  to  12 
U.S.C.  24(Seventh)  or  12  U.S.C. 
24(Tenth). 

(b)  Purpose.  The  purpose  of  this  part 
is  to  set  forth  standards  for  personal 
property  lease  financing  transactions 
authorized  for  national  banks. 

(c)  Scope.  This  part  applies  to  the 
acquisition  of  personal  property  by  a 
national  bank  for  the  purpose  of,  or  in 
connection  with,  the  leasing  of  that 
property. 

§23.2    Daflnitions. 

(a)  Affiliate  means  an  affiliate  as 
described  in  §  23.6. 

fb)  Capital  and  surplus  means: 

(1)  A  bank's  Tier  1  and  tier  2  capital 
calculated  under  the  OCC's  risk-based 
capital  standards  set  forth  in  appendix 
A  to  12  OTl  part  3  as  reported  in  the 
bank's  Consolidated  Report  of  Condition 
and  Income  filed  under  12  U.S.C.  161; 
plus 

(2)  The  balance  of  a  bank's  allowance 
for  loan  and  lease  losses  not  included  in 
the  bank's  Tier  2  capital,  for  pxuposes  of 
the  calculation  of  risk-based  capital 
described  in  paragraph  (b)(1)  of  this 
section,  as  reported  in  the  bank's 
Consolidated  Report  of  Condition  and 
Income  filed  under  12  U.S.C.  161. 

(c)  CEBA  Lease  means  a  personal 
property  lease  authorized  under  12 
U.S.C.  24(Tenth). 

(d)  Conforming  lease  means: 

(1)  A  CEBA  Lease  that  conforms  with 
the  requirements  of  subparts  A  and  B  of 
this  p^:  or 

(2)  A  Section  24(Seventh)  Lease  that 
conforms  with  the  requirements  of 
subparts  A  and  C  of  this  part 


(e)  Full-payout  lease  means  a  lease  in 
which  the  national  bank  reasonably 
expects  to  realize'the  return  of  its  full 
investment  in  the  leased  property,  plus 
the  estimated  cost  of  financing  the 
property  over  the  term  of  the  lease, 
from:  -, ,    . 

(1)  Rentals;  '^ 

(2)  Estimated  tax  benefits;  and 

(3)  The  estimated  residual  value  of  the 
property  at  the  expiration  of  the  lease 
term. 

(f)  Net  lease  means  a  lease  under 
which  the  national  bank  will  not,         ^ , 
directly  or  indirectly,  provide  or  be 
obligated  to  provide  for: 

(1)  Servicing,  repair,  or  maintenance 
of  the  leased  property  during  the  lease 
term; 

(2)  Parts  or  accessories  for  the  leased 
property; 

(3)  Loan  of  replacement  or  substitute 
property  while  the  leased  property  is 
being  serviced: 

(4)  Payment  of  insurance  for  the 
lessee,  except  where  the  lessee  has 
failed  in  its  contractual  obligation  to 
purchase  or  maintain  required 
insurance;  or 

(5)  Renewal  of  any  license  or 
registration  for  the  property  unless 
renewal  by  the  bank  is  necessary  to 
protect  its  interest  as  owner  or  financier 
of  the  property. 

(g)  Off-lease  property  means  property 
that  reverts  to  a  national  bank's 
possession  or  control  upon  the 
expiration  of  a  lease  or  upon  the  default 
of  the  lessee. 

(h)  Section  24(Seventb)  Lease  means  a 
personal  property  lease  authorized 
under  12  U.S.C.  24(Seventh). 


§  23.3    Laasa  raquiremants. 

(a)  General  requirements.  A  national 
bank  may  acquire  personal  property  for 
the  purpose  of,  or  in  coimection  with 
leasing  that  property,  and  may  engage  in 
activities  incidental  thereto,  if  the  lease 
qualifies  as  a  full-payout  lease  and  a  net 
lease. 

(b)  Exceptions — (1)  Change  in 
condition.  If,  in  good  faith,  a  national 
bank  believes  that  there  has  been  a 
change  in  condition  that  threatens  Its 
financial  position  by  increasing  its 
exposure  to  loss,  then  the  bank  may: 

(i)  Take  reasonable  and  appropriate 
action.  Including  the  actions  specified 
in  §  23.2(f),  to  salvage  or  protect  the 
value  of  the  leased  property  or  its 
interests  arising  imder  the  lease;  and 

(ii)  Acquire  or  perfect  title  to  the 
leased  property  pursuant  to  any  existing 
rights. 

(2)  Provisions  to  protect  the  bank's 
interests.  A  national  bank  may  include 
any  provision  in  a  lease,  or  make  any 
additional  agreement,  to  protect  its 


financial  position  or  investment  in  the    ' 
event  of  a  change  in  conditions  that 
would  increase  its  exposure  to  loss. 

(3)  Arranging  for  services  by  a  third 
party.  A  national  bank  may  arrange  for 
a  third  party  to  provide  any  of  the 
services  enumerated  in  §  23.2(f)  to  the 
lessee  at  the  expense  of  the  lessee. 

f23.4    Invaatmant  in  parsonal  property. 

(a)  General  rule.  A  national  bank  may 
acquire  specific  property  to  be  leased 
only  after  the  bank  has  entered  into: 

(1)  A  conforming  lease; 

(2)  A  legally  binding  written 
agreement  that  inde'nmifies  the  bank 
against  loss  in  connection  with  its 
acquisition  of  the  property;  or 

(3)  A  legally  binding  written 
commitment  to  enter  into  a  conforming 
lease. 

(b)  Exception.  A  national  bank  may 
acquire  property  to  be  leased  without 
complying  with  the  requirements  of 
paragraph  (a)  of  this  section,  if: 

(1)  The  acquisition  of  the  property  is 
consistent  with  the  leasing  business 
then  conducted  by  the  bank  or  is 
consistent  with  a  business  plan  for 
expansion  of  the  bank's  existing  leasing 
business  or  for  entry  into  the  leasing 
business;  and 

(2)  The  bank's  aggregate  investment  in 
property  held  pursuant  to  this 
paragraph  (b)  does  not  exceed  15 
percent  of  the  bank's  capital  and 
surplus. 

(c)  Holding  period.  At  the  expiration 
of  the  lease  (including  any  renewab  or 
extensions  with  the  same  lessee),  or  in 
the  event  of  a  default  on  a  lease 
agreement  prior  to  the  expiration  of  the 
lease  term,  a  national  hank  shall  either 
liquidate  the  off-lease  property  or  re- 
lease it  under  a  conforming  lease  as 
soon  as  practicable.  Liquidation  or  re- 
lease must  occur  not  later  than  five 
years  from  the  date  that  the  bank 
acquires  the  legal  right  to  possession  or 
control  of  the  property,  except  the  OCC 
may  extend  the  period  for  up  to  an 
additional  five  years,  if  the  bank 
provides  a  clearly  convincing 
demonstration  why  any  additional 
holding  period  is  necessary.  The  bank 
must  vfdue  off-lease  property  at  the 
lower  of  cturent  fair  market  value  or 
book  value  promptly  after  the  property 
becomes  off-lease  property. 

(d)  Bridge  or  interim  leases.  During 
the  holding  period  allowed  by 
paragraph  (c)  of  this  section,  a  national 
bank  may  enter  into  a  short-term  bridge 
or  interim  lease  pending  the  liquidation 
of  off-lease  property  or  the  re-lease  of 
the  property  under  a  conforming  lease. 
A  short-term  bridge  or  interim  lease 
m'jst  be  a  net  lease,  but  need  not 
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comply  with  any  requirement  of  subpart 
B  or  C  of  this  part. 

§  23.5    RequlrsiTMnt  for  separate  racorda. 

If  a  national  bank  enters  into  both 
CEBA  Leases  and  Section  24(Seventh) 
Leases,  the  bank's  records  must 
distinguish  the  CEBA  Leases  from  the 
Section  24(Seventh)  Leases. 

§23.6    Application  of  landing  nmite; 
raatrtetiona  on  tranaactlons  wtlti  afflliatea. 
A  lease  entered  into  piuvuant  to  this 
part  is  subject  to  the  lending  limits 
prescribed  by  12  U.S.C.  84  or,  if  the 
lessee  is  an  afBliate  of  the  bank,  to  the 
restrictions  on  transactions  with 
affiliates  prescribed  by  12  U.S.C.  371c 
and  371C-1.  The  CX:C  may  also 
determine  that  other  limits  or 
restrictions  apply.  The  term  affiliate 
means  an  affiliate  as  defined  in  12 
U.S.C.  371c  or  371C-1,  as  applicable. 
For  the  purpose  of  measuring 
compliance  with  the  lending  limits 
prescribed  by  12  U.S.C.  84,  a  national 
bank  records  the  investment- in  a  lease 
net  of  any  nonrecbiu-se  debt  the  bank 
has  incurred  to  finance  the  acquisition 
of  the  leased  asset. 

Subpart  B— CEBA  Leases 

f  23.10    Qanaral  nila. 

Pursuant  to  12  U.S.C.  24(Tenth)  a 
national  bank  may  invest  in  tangible 
personal  property,  including  vehicles. 
manufiactured  homes,  machinery, 
equipment,  or  furniture,  for  the  purpose 
of,  or  in  connection  with  leasing  that 
property,  if  the  aggregate  book  value  of 
the  property  does  not  exceed  10  percent 
of  the  bank's  consolidated  assets  and  the 
related  lease  is  a  conforming  lease.  For 
the  purpose  of  measuring  compliance 
with  the  10  percent  limit  prescribed  by 
this  section,  a  national  bank  records  the 
investment  in  a  lease  entered  into 
pursuant  to  this  subpart  net  of  any 
nonrecourse  debt  the  bank  has  inciirred 
to  finance  the  acquisition  of  the  leased 
asset. 


123.11 

A  CEBA  Lease  must  have  an  initial 
term  of  not  less  than  90  days.  A  national 
bank  may  acquire  property  subject  to  an 
existing  lease  v«rith  a  remaining  maturity 
of  less  than  90  days  if,  at  its  inception, 
the  lease  was  a  conforming  lease. 

§23.12   Transition  nile. 

(a)  General  rule.  A  CEBA  Lease 
entered  into  prior  to  July  22. 1991.  may 
continue  to  he  administered  in 
accordance  with  the  lease  terms  in  effect 
as  of  that  date.  For  purposes  of  applying 
the  lending  limits  and  the  restrictions 
on  transactions  with  affiliates  described 
in  %  23.6.  however,  a  national  bank  that 


enters  into  a  new  extension  of  credit  to 
a  customer,  including  a  lease,  on  or  after 
July  22, 1991,  shall  include  all 
outstanding  leases  regardless  of  the  date 
on  which  they  were  made. 

(b)  Renewdi  of  non-conforming  leases. 
A  national  bank  may  renew  a  C^A 
Lease  that  was  entered  into  prior  to  July 
22, 1991,  and  that  is  not  a  conforming 
lease  only  if  the  following  conditions 
are  satisfied:  

(1)  The  bank  entered  into  the  CEBA 
Lease  in  good  faith; 

(2)  The  expiring  lease  contains  a 
binding  agreement  requiring  that  the 
bank  renew  the  lease  at  the  lessee's 
option,  and  the  bank  cannot  reasonably 
avoid  its  commitment  to  do  so;  and 

(3)  The  bank  determines  in  good  faith, 
and  demonstrates  by  appropriate 
dociunentation,  that  renewal  of  the  lease 
is  necessary  to  avoid  financial  loss  and 
to  recover  its  investment  in,  and  its  cost 
of  financing,  the  leased  property. 

Subpart  C— Sectton  24(Seventh) 


§23.20    QMMralnile. 

Pursuant  to  12  U.S.C.  24(Seventh)  a 
national  bank  may  invest  in  tangible  or 
intangible  personal  property,  including 
vehicles,  manufactured  nomes, 
machinery,  equipment,  furniture, 
patents,  copyrights,  and  other 
intellectual  property,  for  ihe  purpose  of, 
or  in  connection  with  leasing  that 
property,  if  the  related  lease  is  a 
conforming  lease  representing  a 
noncancelable  obligation  of  the  lessee 
(notwithstanding  the  possible  early 
termination  of  that  lease). 

§  23.21    Estimated  rasldual  value. 

(a)  Recovery  of  investment  and  costs. 
A  national  bank's  estimate  of  the 
residual  value  of  the  property  that  the 
bank  relies  upon  to  satisfy  the 
requirements  of  a  full-payout  lease,  for 
purposes  of  this  subpart: 

(1  j  Must  be  reasonable  in  light  of  the 
nature  of  the  leased  property  and  all 
circumstances  relevant  to  the 
transaction;  and 

(2)  Any  imguaranteed  amount  must 
not  exceed  25  percent  of  the  original 
cost  of  the  property  to  the  bank. 

(b)  Estimated  residual  value  subject  to 
guarantee.  The  amount  of  any  estimated 
residual  value  guaranteed  by  the 
manufacturer,  the  lessee,  or  other  third 
party  may  exceed  25  percent  of  the 
original  cost  of  the  property  if  the  bank 
determines,  and  demonstrates  by 
appropriate  documentation,  that  the 
guarantor  has  the  resources  to-meet  the 
guarantee  and  the  guarantor  is  not  an 
affiliate  of  the  bank. 

(c)  Leases  to  government  entities.  A 
bank's  calculations  of  estimated  residual 


value  in  connection  with  leases  of 
personal  property  to  Federal,  State,  ot 
local  govenunental  entities  may  be 
based  on  future  transactions  or  renewals 
that  the  bank  reasonably  anticipates  will 
occiu;. 

§23.22   Transition  rule. 

(a)  Exclusion.  A  Section  24(Seventh) 
Lease  entered  into  prior  to  June  12,  v 
1979,  may  continue  to  be  administered 
in  accordance  with  the  lease  terms  in 
effect  as  of  that  date.  For  purposes  of 
applying  the  lending  limits  and  the 
restrictions  on  transactions  with 
affiUates  described  in  §  23.6,  however,  a 
national  bank  that  enters  into  a  new 
extension  of  credit  to  a  customer, 
including  a  lease,  on  or  after  ]\me  12, 
1979,  shall  include  all  outstanding 
leases  regardless  of  the  date  on  which 
they  were  made. 

(b)  Renewal  of  non-conforming  leases. 
A  national  bank  may  renew  a  Section 
24(Seventh)  Lease  that  was  entered  into 
prior  to  Jime  12. 1979,  and  that  is  not 

a  conforming  lease  only  if  the  following 
conditions  are  satisfied: 

(1)  The  bank  entered  into  the  Section 
24(Seventh)  Lease  in  good  faith; 

(2)  The  expiring  lease  contains  a 
binding  agreement  requiring  that  the 
bank  renew  the  lease  at  the  lessee's 
option,  and  the  bank  cannot  reasonably 
avoid  its  commitment  to  do  so;  and 

(3)  The  bank  determines  in  good  faith, 
and  demonstrates  by  appropriate 
dociunentation.  that  renewal  of  the  lease 
is  necessary  to  avoid  financial  loss  and 
to  recover  its  investment  in,  and  its  cost 
of  financing,  the  leased  property. 

Dated:  December  10, 1996. 
Eugene  A.  Ludwig. 
Comptroller  of  the  Currency. 
(PR  Doc.  96-31967  Filed  12-17-96;  8:45  am] 
BHJJNG  COM  4aiO-3S-P 


Office  of  Thrift  Supervision 

12  CFR  Parts  545.  559, 560,  563,  567. 
571 

[No.  96-119] 

RIN1550-AA88 

Subsidiaries  and  Equity  Investments 

AGENCY:  Office  of  Thrift  Supervision. 

Treasury. 

ACnON:  Final  rule. 

SUMMARY:  The  Office  of  Thrift 
Supervision  (OTS  or  agency)  is  today 
issuing  a  final  rule  updating  and 
substantially  streamlining  its 
regulations  and  policy  statements 
concerning  subsidiaries  and  other 
subordinate  organizations  in  which' 
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savings  associations  have  owtaership 
interests  (including  operating 
subsidiaries  and  service  corporations] 
and  equity  investments  (including  pass- 
through  investments).  These 
amendments  are  being  made  pursuant  to 
the  Regulatory  Reinvention  Initiative  of 
the  Vice  President's  National 
Performance  Review  (Reinvention 
Initiative)  and  section  303  of  the 
Community  Development  and 
Regulatory  Improvement  Act  of  1994 
(CDRIA).  which  requires  OTS  and  other 
federal  banking  agencies  to  review, 
streamline,  and  modify  regulations  and 
policies  to  improve  efficiency,  reduce 
unnecessary  costs,  and  remove 
inconsistent,  outmoded  and  duplicative 
requirements. 

EFFECTIVE  DATE:  January  1, 1997. 
FOR  FURTHER  INFCRMATION  CONTACT: 
Deborah  Merkle,  Project  Manager, 
Supervision  Policy,  (202)  906-5688; 
Donna  Deale,  Manager,  Supervision 
Policy,  (202)  906-7488;  Susan  Miles, 
Senior  Attorney,  Regulations  and 
Legislation  Division,  (202)  906-6798; 
Dean  Shahinian,  Senior  Coimsel  for 
Corporate  Activities,  Business 
Transactions  Division,  (202)  906-7289; 
or  Deborah  Dakin,  Deputy  Chief 
Coimsel.  (202)  906-6445,  Regulations 
and  Legislation  Division,  Chief 
Counsel's  Office,  Office  of  Thrift 
Supervision,  1700  G  Street.  NW., 
Washington.  D.C.  20552. 

SUPPt.EMENTARY  INFORMATION: 

Table  of  Contents 

I.  Background 

n.  Summary  of  Gimments  and  Description  of 
the  Final  Rule 

A.  General  Discussion  of  the  Comments 

B.  Section-by-Section  Analysis 
m.  Disposition  of  Existing  Rules 

IV.  Executive  Order  12866 

V.  Paperwork  Reduction  Act 

VL  Regulatory  Flexibility  Act  Analysis 
Vn.  Unfunded  Mandates  Act  of  1995 
Vm.  Administrative  Procedure  Act  and 
Effective  Date 

L  Background 

Pursuant  to  section  303  of  the  CDRIA  ■ 
and  the  Administration's  Reinvention 
Initiative,  OTS  began  a  comprehensive 
review  of  its  regulations  in  the  spring  of 
1995.  Early  in  that  process,  OTS 
identified  its  regulations  governing 
operating  subsidiaries,  service 
corporations  and  other  equity 
investments  as  one  of  the  most 
important  areas  for  updating  and 
streamlining.  Each  regulation  in  this 
area  was  reviewed  to  determine  whether 
it  was  current  and  imderstandable; 
imposed  the  least  possible  biuden 


consistent  with  safety  and  soundness 
and  statutory  requirements;  addressed    , 
subject  matter  more  suited  for  handbook 
guidance;  and  was  written  in  a  clear, 
straightforward  manner.  OTS  alsd 
sou^t  industry  input  regarding  stafTs 
initial  recommendations  through  an 
industry  focus  group  consisting  of  thrift 
representatives,  an  industry  trade 
association,  and  OTS  staff.  The 
consensus  that  emerged  from  this 
process  was  that  regulatory  burden 
could  be  reduced  primarily  by 
enhancing  flexibility  and  clarifying 
investment  options  available  to  savings 
associations,  including  operating 
subsidiaries,  service  corporations,  and 
pass- through  investments. 

As  a  result  of  this  review,  OTS 
identified  a  number  of  ways  in  which  its 
regulations  could  be  revised  to  reduce 
regulatory  burden.  On  June  13, 1996, 
OTS  issued  a  notice  of  proposed 
rulemaking.^  The  proposal  reorganized 
some  regulations  into  a  chart  to 
facilitate  comparisons  of  the  different 
types  of  subordinate  organizations; 
replaced  several  application  procedines 
with  more  streamlined  notice 
requirements;  standardized  the 
requirements  applicable  to  pass-through 
investments;  revised  the  list  of  activities 
preapproved  for  thrift  serYica_ 
corporations;  removed  regulations 
dealing  with  finance  subsidiaries 
(which  have  largely  been  replaced  by 
operating  subsidiaries);  and  restated  the 
regulations  in  plain  language. 

Today's  final  rule  is  substantially 
similar  to  the  June  proposal,  but 
incorporates  several  changes  and 
clarifications  in  response  to  comments 
received. 

n.  Summary  of  Conunenfs  and 
Description  of  the  Final  Rule 

A.  General  Discussion  of  the  Comments 

The  public  comment  period  on  the 
proposal  closed  on  August  12, 1996. 
Ten  commentera,  including  six  federal 
savings  associations,  three  trade 
associations,  and  one  mortgage  guaranty 
insiuance  corporation,  submitted 
comments. 

Eight  of  the  ten  commenters 
supported  OTS  efforts  to  clarify, 
consolidate,  and  reorganize  these 
regulations.  They  agreed  that  the 
proposed  regulatory  changes  will  make 
it  easier  to  make  investments  in 
subordinate  organizations.  Several 
commenters  specifically  supported  the 
plain  language  drafting  and 
accompanying  chart,  stating  that  these 
changes  will  be  useful  and  will  reduce 
the  burden  of  compliance  with  the 
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regulations.  Most  commentera  who 
supported  the  proposal  also  made 
suggestions  for  clarifications  and 
modifications,  which  are  discussed  in 
the  section-by-section  analysis.  Two 
commentera,  representing  current  or 
potential  competitore  of  savings 
associations  or  their  service 
corporations,  urged  OTS  not  to  adopt,  or 
to  proceed  more  slowly  with,  changes 
that  would  expand  the  list  of 
preapproved  activities  for  service 
corporations  of  federal  savings 
associations. 

B.  Section-by-Section  Analysis 

New  Part  559-Subordinate 
Organizations 

OTS  proposed  to  adopt  a  new  Part 
559,  Subsidiaries,  that  would  include  all 
of  the  agency's  regulations  affecting 
thrift  subsidiaries.  Commenters 
generally  agreed  with  OTS's  view  that 
this  reorganization  will  make  it  much 
easier  for  savings  associations  to  find 
and  use  these  regulations.  OTS  has 
retitled  this  part  as  "Subordinate 
Organizations"  in  order  to  avoid 
potential  confusion  arising  bom  the  use 
of  the  term  "subsidiary"  both  as  a 
generic  term  for  a  business  organization 
in  which  a  savings  association  has  an 
ownership  interest  and  as  a  more 
specific  term  used  to  describe  a 
narrower  category  of  companies  in 
which  the  savings  association's 
ownership  interest  is  significant  enough 
to  give  it  direct  or  indirect  control.  A 
federal  savings  association's  ownership 
interest  in  a  service  corporation  may  not 
be  large  enough  to  make  that  service 
corporation  a  "subsidiary"  of  the  thrift, 
but  the  service  corporation  is  still 
subject  to  federal  regulation  imder  this 
part  because  the  savings  association  is 
an  owner  of  the  service  corporation. 

Section  559.1    What  Does  This  Part 
Cover? 

This  section  explains  the  scope  of 
new  Part  559  and  sets  forth  OTS's  basic 
statutory  authority  over  subordinate 
organizations.  No  commentera 
addressed  this  section,  which  is  adopted 
as  proposed,  with  minor  technical 
corrections. 

Section  559.2    Definitions  (new) 

As  OTS  reviewed  the  comments 
received  on  the  proposal,  it  became 
clear  that  adding  a  definitional  section 
to  Part  559  would  help  usera  to  identify 
more  readily  what  types  of  entities  are 
affected  by  the  various  regulatory 

E>rovisions.  New  §  559.2  gathera  in  one 
ocation  definitions  of  key  terms 
describing  different  types  of  entities  in 
which  savings  associations  may  invest. 
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These  definitions  are  derived  in  large 
part  from  existing  regulatory  definitions. 
The  term  "subordinate  organization" 
encompasses  all  business  organizations 
in  which  a  savings  association  has  a 
direct  or  indirect  ownership  interest 
except  where  that  ownership  interest 
has  been  acquired  through  the  use  of  the 
savings  association's  pass-through 
investment  authority  (discussed  below). 
"Subsidiary"  is  defined  using  language 
taken  bom  the  Federal  Deposit 
Insurance  Corporation's  regulations 
governing  notices  filed  for  savings 
association  subsidiaries.  12  CFR 
303.13(a)(1996).  This  definition  turns 
primarily  on  whether  an  association  has 
control  of  the  entity  in  which  it  invests. 
For  these  purposes.  OTS  will  use  its 
standard  definition  of  "control."  which 
appears  in  its  change-of-control 
regulations.  12  CFR  Part  574. 
"Operating  subsidiary"  is  defined  as 
any  entity  that  satisfies  the  operating 
subsidiary  requirements  of  new  §  559.3 
and  is  designated  as  an  operating 
subsidiary  by  the  investing  association. 
There  are  three  basic  characteristics  of 
an  operating  subsidiary:  (a)  a  majority  of 
its  voting  shares  must  be  owned  by  the 
investing  association;  Cb)  it  must  be 
controlled  by  the  association;  and  (c)  it 
may  engage  only  in  activities  that  are 
permissible  for  the  association.  "Service 
corporation"  is  defined  as  any  entity 
that  satisfies  the  service  corporation 
requirements  of  new  §  559.3  and  the 
authorizing  statute,  12  U.S.C. 
1464(c)(4)(B),  and  is  designated  as  a 
service  corporation  by  the  investing 
association.  Service  corporations  may 
engage  in  activities  reasonably  related  to 
the  operation  of  a  financial  institution. 
However,  the  amount  of  funds  a  federal 
savings  association  may  invest  in 
service  corporations  is  limited  (as 
discussed  below).  "Lower-tier  entity,"  a 
new  term,  includes  all  business 
organizations  in  which  an  operating 
subsidiary,  service  corporation,  or  other 
subordinate  organization  has  an 
ownership  interest.  It  includes  entities 
often  commonly  referred  to  as  "second- 
tier  service  corporations"  or  "service 
corporation  subsidiaries."  "GAAP- 
consolidated  subsidiary"  is  a  newly 
defined  term  that  describes  all  operating 
subsidiaries  and  any  service 
corporations  or  lower-tier  entities  that 
are  consolidated  with  a  savings 
association  for  purposes  of  hhag  reports 
in  accordance  with  Generally  Accepted 
Accoimting  Principles  (GAAP). 


Section  559.3  What  Are  the 
Characteristics  of,  and  What 
Reqiurements  Apply  to,  Subordinate 
Organizations  of  Federal  Savings 
Associations? 

Section  559.3  (proposed  as  §  559.2) 
authorizes  federal  savings  associations 
to  establish  or  acqiure  operating 
subsidiaries  and  service  corporations. 
Most  of  this  section  takes  the  form  of  a 
chart  that  lists  and  compares  the 
different  characteristics  of,  and 
requirements  that  apply  to,  operating 
subsidiaries  and  service  corporations 
(including  lower-tier  entities  in  which 
these  companies  invest).  The  chart  is 
derived  in  large  part  fit>m  the  ciirrent 
regulations  at  12  CFR  545.74  (service 
corporations)  and  545.81  (operating 
subsidiaries).  Where  appropriate,  and 
for  ease  of  reference,  it  cross-references 
other  applicable  OTS  regulations  that 
have  been  the  subject  of  frequent 
questions  to  the  agency.  The  chart 
reiterates  that,  in  addition  to 
preapproved  service  corporation 
activities,  a  federal  thrift  may  continue 
to  apply  to  OTS  for  case-by-case 
approval  for  a  service  corporation  to 
engage  in  any  activity  that  is  reasonably 
related  to  the  operation  of  a  financial 
institution. 

Commenters  thought  the  chart  would 
be  a  comprehensive  and  concise 
reference  source  that  would  make  it 
easier  to  compare  these  two  structures 
and  determine  which  best  fits  the 
association's  needs. 

Commenters  addressed  several 
substantive  areas  covered  by  the  chart: 

Preemption 

The  regulation  sets  forth  OTS's  long- 
standing position  that  state  law  is 
preempted  for  operating  subsidiaries  to 
the  same  extent  as  it  is  for  the  parent 
federal  savings  association.  OTS  has 
taken  this  position  because  an  operating 
subsidiary — which  may  only  engage  in 
activities  permissible  for  its  parent 
federal  savings  association  and  must  be 
controlled  by  the  investing  savings 
association — is  treated  as  the  equivalent 
of  a  department  of  the  parent  t^ft  for 
regulatory  and  reporting  purposes.  In 
the  past,  OTS  has  not  preempted  state 
law  for  service  corporations  because 
service  corporations  are  not  so  closely 
tied  to  the  parent  thrift. 

One  commenter  asked  that  we 
reexamine  whether  state  law  should  be 
preempted  for  those  service 
corporations  that  must  be  incorporated 
in  the  state  where  the  parent  federal 
savings  association  is  incorporated 
(commcmly  refiBrTed  to  as  first-tier 
service  corporations).  Alternatively,  this 
commenter  urged  that  OTS  conuder 


relaxing  or  eliminating  the  requirement 
that  first-tier  service  corporations  (in 
contrast  to  operating  sub»diaries  and 
lower-tier  entities)  must  be  organized  in 
the  state  where  their  parent  thrift  has  its 
home  office.  The  commenter  argued  that 
§  5(c)(4)(B)  of  the  Home  Owners'  Loan 
Act  (HOLA)  only  requires  that  a  service 
corporation  be  incorporated  in  the 
federal  savings  association's  home  state 
where  a  service  corporation  is  owned  by 
more  than  one  savings  association. 
Upon  review,  OTS  continues  to 
believe  that  state  law  should  not  be 
preempted  for  service  corporations  of 
federal  savings  associations  to  the  same 
extent  that  it  has  been  for  federal 
savings  associations  and  their  operating 
subsidiaries.  Service  corporations 
engage  in  activities  that  are  related  to 
and  promote,  but  go  beyond,  those 
permitted  for  federal  savings 
associations  themselves.  In  contrast, 
operating  subsidiaries  engage  only  in 
activities  that  could  be  conducted  at  the 
parent  thrift  level.  Additionally,  unlike 
an  operating  subsidiary,  a  service 
corporation  need  not  be  controlled  by 
its  parent  thrift.  Moreover,  a  federal 
thrift  may  only  invest  a  small  portion  of 
its  assets  in  service  corporations,  while 
no  such  limits  apply  to  operating 
subsidiaries.  These  distinctions  make 
service  corporations  less  critical  to  the 
o]>erations  of  federal  savings 
associations.  Tberefore,  to  date  OTS  has 
concluded  that  broad  federal 
preemption  for  service  corporations  is 
not  necessary  to  facilitate  die  safe  and 
sound  operation  of  federal  savings 
associations,  to  enable  federal  savings 
associations  to  conduct  their  operations 
in  accordance  with  the  best  practices  of 
thrift  institutions  in  the  United  States, 
or  to  further  other  piuposes  of  the 
HOLA.  Although  the  agency  could 
promulgate  preemptive  regulations  if 
circmnstances  warranting  federal 
preemption  arise,  the  agency  does  not 
believe  such  circun>5tances  exist  at  this 
time.  Accordingly,  service  corporations 
continue  to  be  subject  to  state  law 
except  where  state  law  comes  into  direct 
conflict  with  federal  law. 

The  home-state  incorporation 
restriction  that  the  commenter 
alternatively  suggests  that  OTS  relax  or 
eliminate  is  a  statutory  requirement 
found  at  HOLA  §  5(c)(4)(B).  That  section 
provides  that  federal  savings 
associations  may  make  investments  "in 
the  capital  stock,  obligations,  or  other 
securities  of  any  corporation  organized 
under  the  laws  of  the  State  in  which  the 
Federal  savings  association's  home 
office  is  located,  if  such  corpcvation's 
entire  capital  stock  is  available  for 
purchase  only  by  savings  associations  of 
such  State  and  by  Fednal  savings 
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associations  having  their  home  offices 
in  such  State."  '  The  most  natiu^l 
reading  of  this  language  is  that  a  service 
corporation  must  both:  (a)  be  organized 
in  the  parent  thrift's  home  state,  and  (b) 
sell  capital  stocic  only  to  thrifts  that 
have  their  home  offices  in  that  state. 
This  is  how  OTS  and  its  predecessor 
have  long  read  the  statute.  OTS  does  not 
have  the  authority  to  override  the 
statute.  Nevertheless,  OTS  would 
support  a  statutory  change  eliminating 
the  home  state  incorporation 
requirement,  hi  our  view,  this 
requirement  is  an  unnecessary 
procedural  hurdle  with  no  connection 
to  safety  and  soimdness. 

InapplicabiUty  of  HOLA  Section  S(c) 
Investment  Limits  to  Service 
Corporations 

One  trade  association  commenter 
representing  competitors  of  federal 
savings  associations  reiterated  a 
comment  it  had  submitted  on  OTS's 
Lending  and  Investment  proposal.  It 
argued  that  OTS  should  aggregate 
commercial  loans  made  by  a  federal 
thrift's  service  corporation  with 
commercial  loans  made  by  the  thrift 
itself  for  purposes  of  calculating 
investment  limits  under  section 
5(c)(2)(A).  To  do  otherwise,  it  argues, 
would  circumvent  Congress'  intent  to 
establish  a  ceiling  on  commercial  loan 
activity  by  savings  associations. 

The  requirement  that  a  service 
corporation's  commercial  loans  be 
aggregated  with  those  of  the  parent  thrift 
to  determine  compliance  with  the 
limitation  on  commercial  loans  was 
previously  established  by  OTS 
regulation,  not  the  HOLA.  This 
requirement  was  removed  by  the  final 
Lending  and  Investments  Rule,  effective 
as  of  October  30,  1996.*  As  discussed  in 
the  preamble  to  that  regulation,  the 
statiitory  language  imposing  investment 
limits  on  commercial  lending  by  savings 
associations  nowhere  refers  to  loans 
made  by  service  corporations.' 
Similarly,  section  5(c)(4)(B)  of  the 
HOLA,  which  authorizes  investments  in 
service  corporations  of  up  to  3%  of  a 
thrift's  assets,  does  not  contain  any 


3 12  VS.C  1464(c)(4)(B)  (amphau*  added). 

«  61  FR  SOOSl  (September  30. 1906). 

'  We  alao  note  that  on  September  30, 1996. 
following  publication  of  the  January  Lending  and 
Investment  proposal  setting  forth  OTS's 
interpretation  of  HOLA  section  5(c)(2XA).  the 
Economic  Growth  and  Regulatory  Paperwork 
Reduction  Act  of  1996  ( "EGRPRA")  enhanced  the 
commercial  tending  authority  of  federal  thrift* 
under  HOLA  section  5(c)(2)(A),  raising  it  by  an 
additional  10%  of  assets  for  commercial  loans  made 
to  small  businesses.  In  amending  this  section. 
Congress  did  not  in  either  statutory  language  or 
legislative  history  indicate  disapproval  of  OTS's 
interpretation  of  this  provision  or  the  HOLA  service 
corporation  provision. 


sublimit  on  commercial  lending  by 
service  corporations. 

Accordingly,  as  proposed,  the  chart 
that  appears  in  §  559.3  reiterates  that 
loans  and  investments  made  by  service 
corporations  are  not  subject  to  the  limits 
that  apply  to  federal  savings 
associations  under  HOLA  section  5(c). 

Structure  of  Operating  Subsidiaries  and 
Service  Corporations  "*   ^•^• 

One  commenter  specifically 
supported  the  provisions  in  the  chart 
that  streamline  the  procedure  for    ^ 
converting  service  corporations  to 
operating  subsidiaries  or  operating 
subsidiaries  to  service  corporations.  We 
reiterate  that  a  savings  association 
converting  its  service  corporation  to  an 

.  operating  subsidiary  must  be  certain 
that  the  activity  is  permissible  for  a 
federal  savings  association. 

Two  commenters  also  suggested  that 
the  chart  should  address  whether  an 
operating  subsidiary  may  be  structured 
as  a  limited  partnership  or  limited 
Uability  company  (LLC).*  Both  of  these 
forms  of  organization  limit  the  liability 
of  their  owners  to  the  amount  of  their 
investment  in  much  the  same  way  as  the 
liabihty  of  a  stockholder  of  a 
corporation  is  limited.  While  OTS 
expects  that  the  vast  majority  of 
operating  subsidiaries  will  continue  to 
be  structured  as  corporations,  in  the 
interest  of  increasing  federal  thrifts' 
flexibility  in  structuring  their 
operations,  the  agency  has  modified  the 
chart  by  removing  specific  references  to 
"incorporation".  An  operating 
subsidiary  must  still  satisfy  the  basic 
requirements  of  majority  ownership 
interest,  limited  liability,  and  effective 
operating  control.  Not  all  forms  of 
organization  will  meet  those 
requirements.  OTS  will  therefore    "  " 
continue  to  address  requests  by  thrifts  to 
establish  an  operating  subsidiary  in  a 
noncorporate  form  on  a  case-by-case 
basis  through  its  §  559.11  notice  and 
review  process.  Organizational  forms 
that  meet  the  requirements  of  the 
regulation  and  do  not  present  safety  and 
soundness  concerns  will  be  permitted. 

The  chart  has  been  similarly  amended 
to  give  service  corporations  the 
potential  to  be  organized  in  other  forms. 
EGRPRA  amended  the  Bank  Service 

•  Corporation  Act  to  confirm  that  first-tier 
bank  service  corporations  may  be 
established  as  LLCs.  HOLA  was  not 
similarly  amended.  Nothing  in 
EGRPRA's  legislative  history  or  the 


'  LLC*  are  a  relatively  new  form  of  biuinea* 
organization,  that  have  certain  advantages  of  both 
the  corporate  and  partnership  forms  of  ownership. 
They  have  become  increasingly  popular  because  the 
Internal  Revenue  Service  has  allowed  LLCs  meeting 
certain  requirements  to  be  taxed  as  partnership*. 


legislative  history  of  the  HOLA 
addresses  whether  savings  association 
service  corporations  may  be  organized 
as  LLCs.  Absent  such  guidance,  OTS 
will  follow  its  standard  practice  of 
interpreting  the  HOLA  in  a  maimer  that 
does  not  elevate  form  over  substance. 
Thus.  OTS  believes  the  HOLA 
authorization  to  invest  in  service 
corporations  should  be  read  to  permit 
any  organizational  form  that  provides 
the  same  basic  protections  as  the 
corporate  form  of  organization, 
including  limited  liability.  Any 
proposal  to  organize  an  LLC  or  a  limited 
partnership  as  a  first-tier  service 
corporation  will  be  carefully  reviewed 
in  the  §  559.11  notice  process  to 
ascertain  whether  liability  will  in  fact  be 
limited  and  whether  any  other  safety 
and  soimdness  concerns  are  presented. 

Consolidation  of  Operating  Subsidiaries 
with  Their  Parent  Savings  Associations 

One  commenter  urged  OTS  to  amend 
the  chart  to  allow  for  waiver  of  the 
requirement  that  operating  subsidiaries 
are  generally  consolidated  with  their 
parent  thrift  for  purposes  of  investment 
authority  and  other  regulatory 
requirements.  OTS  does  not  believe  that 
a  specific  waiver  provision  is  necessary. 
OTS  regulations  already  provide,  at  12 
CFR  500.30(a),  Uiat  the  OTS  Director 
"may,  for  good  cause  and  to  the  extent 
permitted  by  statute,  waive  the 
applicability  of  any  provision  of  this 
chapter."  That  provision  covers  all  OTS 
regulations  except  for  those  containing 
statutorily  mandated  provisions. 
Because  tbe  operating  subsidiary  form 
of  organization  is  permitted  by,  but  not 
specifically  addressed  in  OTS's 
statutory  authority  over  federal  savings 
associations,  most  requirements 
governing  operating  subsidiaries  are  not 
mandated  by  statute.  OTS  will  review 
any  requests  to  waive  a  consolidation 
requirement  on  a  case-by-case  basis  to 
determine  whether  cood  cause  exists. 

OTS  has  also  modified  provisions  of 
the  chart  smnmarizing  the  capital  and 
Qualified  Thrift  Lender  (QTL) 
requirements  to  reflect  changes  made  to 
the  underlying  regulations  in  this  or 
other  recently  adopted  OTS  regulations. 
Other  technical,  non-substantive 
changes  have  been  made  to  make  the 
chart  easier  to  understand. 

Section  559.4    What  Activities  Are 
Preapproved  for  Service  Corporations? 

This  section  (proposed  as  §  559.3) 
replaces  the  list  of  preapproved 
activities  foimd  in  current  §  545.74(c). 
This  section  does  not  purport  to  list  all 
possible  activities  that  may  be 
permissible  for  service  corporations  of 
federal  savings  associations,  but  only 
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those  that  have  been  preapproved  and 
may  be  conducted  by  well-run 
institutions  upon  notice  to  OTS.  Other 
unlisted  activities  that  are  reasonably 
related  to  the  operation  of  financial 
institutions  will  be  considered  on  a 
case-by-case  basis  upon  application  to 
OTS. 

The  proposal  revised  the  list  of 
preapproved  activities  to: 

•  Affinn  that  any  activity  a  federal 
thrift  may  conduct  directly,  except 
deposit-taking,  is  preapproved  for  a 
service  corporation,  when  conducted  in 
the  same  manner  as  allowed  at  the 
federal  savings  association  level.  This 
includes  all  activities  listed  in  the 
HOLA  and  Part  560,  as  well  as  other 
incidental  powers  addressed  in  OTS 
legal  opinions  and  guidance. 

•  Include  certain  activities  that  the 
OTS  already  routinely  approves  on  a 
case-by-case  basis. 

•  Allow  business  and  professional 
activities  that  involve  financial 
documents,  financial  clients,  or  are 
generally  finance-related  to  be 
performed  for  any  person. 

•  Permit  a  limited  number  of  services 
that  have  not  been  previously 
authorized,  but  are  reasonably  related  to 
the  operation  of  a  financial  institution 
and  have  been  permitted  for  bank 
operating  subsidiaries  or  bank  service 
coiporations. 

Three  commenters  thought  the 
proposed  additions  to  the  list  of 
preapproved  activities  for  service 
corporations  would  be  helpful  in  a 
variety  of  ways:  business  plans  could  be 
developed  more  efficiently;  uncertainty 
over  whether  activities  are  permissible 
would  be  eliminated;  and,  as  a  result, 
federal  savings  associations  could 
function  more  efficiently. 

One  commenter  requested  that  the 
agency  clarify  that  the  presence  of  an 
activity  on  the  list  of  preapproved 
activities  does  not  necessarily  imply 
that  federal  savings  associations  cannot 
conduct  the  activity  direcdy.  This  is 
correct,  but  it  should  also  be  noted  that 
the  activities  listed  in  the  regiUation 
may  be  conducted  without  being  subject 
to  die  same  limits  that  apply  to  the 
parent  federal  savings  association 
except  where  specifically  provided.  For 
example,  service  corporations  may 
perform  some  services  for  third  parties 
that  the  federal  savings  association  may 
only  perform  for  itself. 

Cme  trade  association  commenter 
representing  competitors  of  savings 
associations  argued  that  the  proposed 
regulation  woidd  expand  the  activities 
permissible  for  service  corporations  too 
Car.  It  only  supported  the  modification 
of  preapproved  activities  to  include 
those  previously  authorized  and 


permitted  for  bank  operating 
subsidiaries  or  bank  service 
corporations.  This  commenter  also 
objected  to  p>ermitting  preapproved 
-"financial-relied"  or  "credit-related" 
activities  to  be  performed  for  anyone 
(rather  than  only  primarily  for  financial 
institutions),  and  characterized  the 
proposal's  changes  as  "substantive 
modifications  that  go  beyond  regulatory 
burden  reduction." 

OTS  does  not  agree.  The  effect  of 
today's  amendments  is  not  to  expand 
the  scope  of  permissible  service 
corporation  activities.  The  service 
corporation  regulation  has  never 
purported  to  list  all  "permissible" 
activities  of  service  corporations  of 
federal  savings  associations,  but  only 
those  "preapproved."  Under  both  the 
current  and  the  new  regiUation,  federal 
savings  associations  may  apply  to  OTS 
for  approval  of  any  proposed  service 
corporation  activity  that  is  "reasonably 
related"  to  the  activities  of  federal 
savings  associations  and  other  finemcial 
institutions.^  OTS  believes  that  once  it 
has  become  familiar  with  an  activity 
and  determined  that  it  is  "reasonably 
related,"  the  activity  shoidd  be  added  to 
the  preapproved  list.  No  purpose  is 
served  by  requiring  well-run  institutions 
to  file  applications  (rather  than  notices) 
to  engage  in  these  activities,  pay  higher 
fees,  and  wait  for  agency  approvals. 
Today's  action  merely  reduces  the 
procediu-al  hurdles  that  service 
corporations  of  well-run  federal  savings 
associations  must  scale  before  engaging 
in  certain  permissible  activities  by 
replacing  application  requirements  with 
notice  requirements. 

Of  course,  savings  associations  may 
continue  to  apply  to  OTS  for  case-by- 
case  approval  for  their  service 
corporations  to  engage  in  activities  not 
on  the  preapproved  Ust,  or  for  the 
service  corporation  to  provide  services 
to  a  broader  range  of  customers  than 
those  specified  for  some  categories  of 
activities  on  the  preapproved  list. 

Today's  additions  to  the  preapproved 
list  will  place  federal  thrifts  on  a  more 
level  playing  field  with  competitors 
(including  non-depository  financial 
institutions)  by  allowing  thrift  service 
corporations  to  engage  in  profitable 
businesses  that  do  not  carry  significant 
risks  and  that  may  be  sjoiergistic  with 
the  core  thrift  business. 

Mortgage  Insurance 

OTS  requested  comment  on  whether 
service  corporations  should  be 
permitted  to  engage  in  activities  related 


^  See  the  introductory  text  to  current  12  CPR 
545.74(c)(1996).  See  also  §5Sg.3(eX2Hi)  of  today-* 
final  rule. 


to  private  mortgage  insurance  (mortgage 
insurance).  As  part  of  its  recent 
Conflicts  of  Interest,  Corporate 
Opportunity,  and  Hazard  Insurance 
rulemaking,*  OTS  has  removed  §  563.44 
of  its  regulations,  which  had 
significanUy  limited  the  mortgage 
insurance  activities  of  federal  savings 
associations  and  their  subordinate 
organizations,  by,  among  other  things, 
limiting  the  circumstances  under  which 
a  savings  association  could  insure  any 
loan  with  a  mortgage  insurance 
company  in  whidi  it  had  a  significant 
direct  or  indirect  interest. 

One  trade  association  commenter 
urged  OTS  not  to  make  underwriting 
mortgage  insurance  a  preapproved 
activity  for  service  corporations  and  to 
proceed  with  caution  in  allovnng 
service  corporations  to  enter  the 
mortgage  insurance  business.  This 
commenter  believed  that  mortgage 
insurance  underwriting  presents 
different  risks  than  other  insurance 
products  because,  among  other  reasons, 
it  is  non-cancelable,  its  premium  is 
fixed  for  the  duration  of  the  policy,  and 
it  covers  the  riskiest  tjrpe  of  single- 
family  mortgage.  If  imderwriting 
mortgage  insurance  is  permitted,  this 
commenter  believed  OTS  should  require 
an  application,  separate  capitalization  of 
the  subsidiary,  and  arms'  length 
transactions. 

A  second  commenter  m-ged  OTS  to 
make  underwriting  of  captive  mortgage 
reinsurance  ("CMR")  (reinsurance 
solely  of  loans  originated  by  an 
affiliated  federal  savings  association  and 
insured  by  a  primary  mortgage 
insurance  provider)  a  preapproved 
activity.  This  commenter  pointed  out 
that  the  mortgage  insurance  industry  is 
a  highly  regiUated  industry  subject  to 
comprehensive  state  and  federal 
insurance  regulatory  requirements  and 
oversight,  as  well  as  the  ongoing 
scrutiny  of  the  mortgage  lending 
industiy  and  secondary  markets.  The 
commenter  specifically  did  not  address 
the  direct  underwriting  of  mortgage  - 
insurance  or  general  reinsurance  of 
mortgage  insurance. 

Based  on  this  commenter's 
description  of  CMR,  it  appears  that  CMR 
could  be  an  activity  "reasonably  related 
to  the  activities  of  financial 
institutions."  At  this  point,  however, 
OTS  believes  that  the  underwriting  of 
captive  mortgage  reinsurance  and  other 
mortgage  insurance-related  activities 
should  be  considered  on  a  case-by-case, 
rather  than  a  preapproved,  basis.  This  is 
consistent  with  the  approach  OTS  has 
generally  taken  when  authorizing  new 
service  corporation  activities  in  order  to 


*  61 FR  60173  (November  27, 1996). 
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gain  additional  supervisory  experience 
with  a  particular  business  over  time 
before  prescribing  standards  for 
preapproval.  A  savings  association  that 
is  interested  in  conducting  reinsurance 
activity  through  a  service  corporation 
may  file  an  application  with  the  agency 
describing  how  it  would  propose  to 
conduct  the  activity  and  what 
safeguards  it  would  put  in  place. 

In  addition  to  th6  activities  listed  as 
preapproved  in  the  proposal,  the  final 
rule  adds  two  activities  that  the  Federal 
Reserve  Board,  on  September  6, 1996, 
proposed  to  authorize  for  bank  holding 
companies:  (1)  finance-related 
managranent  consulting  and 
management  consulting  for  financial 
institution  clients;  and  (2)  printing  and 
selling  checks  and  related  documents.  If 
the  Federal  Reserve's  rule  is  adopted  in 
final  form,  these  activities  will 
automatically  become  authorized  for 
bank  service  corporations  by  operation 
of  12  U.S.C.  1864(0. 

In  its  proposal,  OTS  signalled  its 
intent  to  review  activities  authorized  for 
bank  service  corporations  in  making 
additions  to  the  preapproved  list. 
Although  the  two  activities  described 
above  have  not  yet  been  adopted  in  final 
form  by  the  Federal  Reserve  Board,  they 
are  clearly  "reasonably  related"  to  the 
business  of  financial  institutions  and, 
unlike  the  reinsurance  activities 
described  above,  do  not  require 
significant  capital  or  present  other  novel 
issues.  Accordingly,  the  two  activities 
have  been  added  to  the  preapproved 
list. 

Section  559.5    How  Much  May  a 
Savings  Association  Invest  in  Service 
Ck}rporations  or  LoMrer-Tler  Entities? 

Proposed  §  559.4  (now  §  559.5) 
replaced  §  545.74(d),  and  reiterated  that 
a  federal  savings  association  may  invest 
in  the  aggregate  3%  of  its  assets  in  one 
or  more  service  corporations  as  long  as 
the  excess  investment  over  2%  serves 
primarily  community,  inner  city,  or 
community  development  purposes.  The 
proposal  simpUfied  the  rules  governing 
when  a  federal  savings  association  may 
make  loans  to  service  corporations 
separate  from  the  3%  of  assets  limit. 
Under  the  proposal,  the  only  restrictions 
were  that  such  additional  loans:  (1)  be 
fuithorized  elsewhere  imder  the  HOLA; 
(2)  satisfy  appUcable  percentage  of 
assets  limits  (e.g..  10-20%  of  assets  for 
commercial  loans);  and  (3)  comply  with 
the  loans-to-one-borrower  (LTOB) 
regulation. 

Commenters  generally  agreed  that  the 
proposal  would  significantly  condense 
and  simplify  the  rules  governing  when 
a  federal  savings  association  may  make 
loans  to  service  corporations  separate 


from  the  3%  of  assets  limit.  TWo 
commenters  supported  the  proposed 
changes  to  these  limits,  believing  that 
simplification  would  help  institutions 
operate  more  efficiently.  Ode  thought 
the  proposed  changes  would  enhance 
growth  opportunities  without 
undermining  the  parent's  safety  and 
soundness  and  allow  greater  flexibility 
within  multiple  service  corporation 
structures. 

Two  commenters,  however,  expressed 
concern  with  the  requirement  that  loans 
by  a  tlirifl  to  its  service  corporations  and 
lower-tier  entities  comply  with  the 
LTOB  regulation.  They  argued  that 
under  the  current  regulation,  some 
institutions  are  making  loans  in  a  safe 
and  sound  manner,  not  posing 
significant  concentration  risks,  and  are 
exceeding  the  thrift's  LTOB  limits.  After 
reviewing  the  commenters'  concerns, 
we  agree  that  there  are  better  ways  to 
promote  the  goals  of  limiting  and 
prudentiy  diversifying  the  risks 
presented  by  savings  associations'  loans 
to  subordinate  organizations.  In 
fashioning  a  final  rule,  we  looked  at  not 
only  the  protections  provided  by  LTOB, 
but  also  those  afforded  by  the  capital 
regulation  and  the  HOLA  section  5(c) 
investment  limits. 

The  final  rule  continues  to  allow 
federal  thrifts  the  flexibility  to  place 
loans  to  service  corporations  or  lower- 
tier  entities  in  either  the  HOLA  section 
5(c)(4)(B)  investment  category  (service 
corporation  investments),  or  another 
applicid>le  HOLA  investment  category 
(e.g.,  HOLA  section  5(c)(2)(A)'8 
commercial  lending  authority), 
provided  they  have  available  capacity  in 
the  chosen  category.  Section  559.5  does 
not  further  limit  the  amount  of  such 
loans  to  a  thrift's  CAAP-consolidated 
subsidiaries  (regardless  of  whether  such 
GAAP-consoUdated  subsidiaries  are 
service  corporations  or  lower-tier 
entities).  OTS  believes  that  there  is  no 
need  to  impose  separate  limits  on  loans 
to  GAAP-consolidated  subsidiaries  for 
several  reasons.  First,  if  the  GAAP- 
consolidated  subsidiary  is  engaged  only 
in  activities  permissible  for  a  national 
bank,  its  structure  and  risk  are  the 
equivalent  of  those  of  a  traditional 
national  bank  operating  subsidiary. 
Pursuant  to  12  CFR  32.1(c),  a  national 
bank's  loans  to  its  operating  subsidiaries 
are  not  subject  to  lending  limits. 
Second,  if  the  GAAP-consolidated 
subsidiary  is  engaged  in  activities  that 
are  not  permissible  for  a  national  bank, 
the  savings  association  must  deduct  its 
entire  debt  and  equity  investment  in 
calculating  its  core  capital  under  12  CFR 
567.5(a)(2)(iv).  regardless  of  the 
authority  under  which  such  investments 
are  made.  As  a  result,  even  if  the  thrift 


were  to  lose  its  entire  investment,  there 
would  be  no  adverse  impact  on  its 
regulatory  capital  compliance.  This 
provides  assurance  that  such  loans,  if 
made,  will  not  adversely  affect  the 
viability  of  a  federal  savings  assodaticm. 
Therefore,  we  do  not  believe  that  any 
additional  limitations  under  §  559.5  are 
necessary  for  GAAP-consolidated 
subsidiaries. 

For  subordinate  organizations  that  are 
not  GAAP-consolidated  subsidiaries, 
§  559.5  has  been  revised  from  the 
proposal  to  impose  a  limit  of  15%  of  the 
thrift's  total  capital  on  loans  to  any  one 
subordinate  organization.  The 
regulation  further  imposes  a  50%  of 
total  capital  aggregate  limit  on  loans  to 
all  subordinate  organizations  that  are 
not  GAAP-consolidated  subsidiaries.  By 
contrast,  the  proposed  rule  would  have 
subjected  all  loans  to  a  service 
corporation  (even  if  GAAP- 
consohdated)  and  to  its  lower-tier 
entities  to  an  aggregate  15%  of  capital 
limit. 

To  determine  compliance  with  the 
"15/50"  hmits  of  the  final  rule,  a  thrift's 
loans  to  the  subordinate  organization 
must  be  aggregated  with  loans  made  by 
any  GAAP-consolidated  subsidiary  to 
that  subordinate  organization.  The 
Regional  Director  may  modify  the  15/50 
limits  on  a  case-by-case  basis  for  safety 
and  soundness  reasons. 

One  commenter  requested 
clarification  that  the  additional  loan 
authority  is  a  separate  authority  from 
the  HOLA  section  5(c)(4)(B)  investment 
authority,  and  not  something  that  is 
limited  to  sitiiations  where  that 
authority  has  been  exhausted.  This  is 
correct. 

A  commenter  requested  that,  where 
an  entity  may  be  considered  either  a 
service  corporation  or  a  pass-through 
entity  under  §  560.32  (discussed  below), 
OTS  clarify  that  the  investment  could  be 
apportioned  between  the  two 
authorities.  OTS's  longstanding  position 
remains  that  investments  that  are 
authorized  under  two  or  more  separate 
provisions  of  law  may  be  made  under 
either  provision,  or  allocated  between 
both  provisions,  to  the  extent  that  the 
savings  association  has  remaining 
investment  authority  available  under 
the  applicable  limits. 

Subpart  B — Regulations  AppUcable  to 
All  Savings  Associations 

Section  559.10    How  Must  Separate 
Corporate  Identities  be  Maintained? 

This  section  describes  what  a  savings 
association  and  its  subordinate 
organizations  must  do  to  establish  and 
maintain  separate  identities.  The 
pvupose  for  these  requirements,  derived 
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from  cuirent  §§  545.81(f).  563.37,  and 
571.21,  is  to  reduce  the  potential  for 
customer  confusion  or  for  a  court  to 
hold  the  parent  liable  for  the 
subordinate  organization's  conduct  or 
obUgations.  Two  conunenters 
specifically  supported  this  section.  One 
of  these  conunenters  noted  generally, 
however,  that  corporate  separateness 
should  not  unnecessarily  restrict  the 
ability  to  advertise  and  cross-maiiiet 
products.  OTS  does  not  believe  that  the 
continuation  of  these  long-standing 
reqiiirements  will  in  any  way  hamper 
the  ability  of  a  savings  association  and 
its  subordinate  organizations  to 
advertise  or  cross-market  each  other's 
products.  The  section  is  being  adopted 
as  proposed. 

Section  559.11    What  Notices  Are 
Required  to  Establish  or  Acquire  a  New 
Subsidiary  or  Engage  in  New  Activities 
Through  an  Existing  Subsidiary?     -. 

This  section  combines  and 
streamlines  the  overlapping  notice 
requirements  currently  contained  in 
§§  545.74(b)(2),  545.81(c).  and  563.37(c). 
Two  conunenters  expressly  supported 
the  streamlined  notice  and  application 
procediues.  This  section  is  being 
adopted  as  proposed. 

Section  559.12    How  May  a  Subsidiary 
of  a  Savings  Association  Issue 
Securities? 

OTS  proposed  this  section  to  replace 
current  §  563.132,  requiring  that  a 
savings  association  notify  OTS  before  a 
subsidiary  issues  seciuities.  The 
proposed  section  also  incorporated 
requirements  from  current  §  545.82 
(finance  subsidiaries  of  federal  savings 
associations)  requiring  that  securities 
issued  by  all  subsidiaries  indicate  that 
they  are  not  covered  by  federal  deposit 
insurance  and  may  not  be  called  or 
accelerated  in  the  event  of  the  savings 
association's  insolvency. 

One  commenter  requested 
clarification  that  §  559.12  does  not 
apply  to  seciuities  issuances  to  the 
parent  or  for  a  subsidiary's  own 
corporate  needs  (as  compared  to  issuing 
securities  to  a  third  party  and 
forwarding  the  proceeds  to  the  parent), 
arguing  that  such  issuances  were  not 
covered  by  §  563.132  or  §  545.82  and 
that  applying  the  regulation  to  such 
issxiances  would  increase  regulatory 
burden.  OTS  has  reexamined  the  scope 
of  not  only  §§  563.132  and  545.82.  but 
also  the  notice  requirements  of  new 
§  559.11,  which  requires  savings 
associations  to  provide  OTS  vtrith  30- 
days  advance  notice  before  conducting 
a  new  activity  in  a  subsidiary.  OTS  has 
always  considered  the  issviance  of 
securities  to  be  an  activity  covered  by 


these  provisions.  Issuance  of  securities 
by  a  subsidiary,  especially  if  the  parent 
savings  association  expects  to  transfer 
any  assets  or  make  any  guarantees  in 
connection  with  the  issuance,  is  a 
matter  of  which  the  regulator  needs  to 
be  aware. 

Upon  review,  however,  OTS  beBeves 
that  its  supervisory  concerns  can  be 
satisfied  by  receiving  initial  notice  that 
the  subsidiary  will  be  issuing  seciuities. 
The  more  detailed  reporting 
requirements  of  proposed  §  559.12  have 
been  replaced  by  a  less  biirdensome 
recordkeeping  requirement  so  that  the 
examination  process  can  thereafter 
monitor  the  actual  sec\ihties  issuances. 
Accordingly,  a  savings  association  must 
notify  OTS  under  §  559.11  before  it 
initially  issues  seciuities  through  a 
subsidiary,  regardless  of  the  purpose  to 
which  the  proceeds  will  be  put. 
Thereafter^  no  further  notices  are 
required,  but  savings  associations  and 
their  subsidiaries  should  maintain 
records  of  their  securities  issuances 
under  §  559.12  available  for  review  by 
OTS  examiners  for  as  long  as  the 
securities  are  outstanding.  Section 
559.12  has  been  modified  accordingly. 

Section  559.13    How  May  a  Savings 
Association  Exercise  its  Salvage  Power 
in  Connection  With  its  Service 
Corporation  or  Lower-Tier  Entities? 

This  section  replaces  the.appUcation 
proceduTP  for  salvage  investments  of 
current  §  563.38  with  a  30-day  notice 
requirement.  In  its  notice,  an  institution 
must  fully  document  its  additional 
investment  in  a  service  corporation  or  a 
lower-tier  entity  in  a  manner  that 
demonstrates  how  its  action  is 
consistent  with  safety  and  soundness 
and  document  other  salvage  alternatives 
considered.  If  the  agency  has  concerns, 
it  may  take  objection  to.  or  grant 
conditional  approval  of.  a  notice  to 
exercise  such  salvage  power.  One 
commenter  expressly  supported  the 
change  to  a  notice  requirement. 

This  section  is  being  adopted  as 
proposed,  with  one  modification. 
Language  is  being  added  to  emphasize 
that  investments  made  using  salvage 
power  authority  are.  as  they  have 
always  been,  considered  investments  for 
purposes  of  the  capital  regulation.  Thus, 
for  example,  a  salvage  investment  in  a 
nonincludable  subsidiary  would  be 
deducted  in  calculating  the  thrift's 
capital. 

Amendments  to  Part  560 — ^Lending  and 
Investment 

OTS  also  proposed  to  add  certain 
provisions  dealing  with  subordinate 
organizations  and  equity-related 
investments,  such  as  service 


corporations,  pass-through  investments 
and  de  minimis  investments  to  Part  560. 
Lending  and  Investments.  These 
additions  will  make  that  part  a 
comprehensive  resource  for  users 
seeking  information  on  federal  savings 
associations'  lending  and  investment 
authorities. 

Section  560.30    General  Lending  and 
Investment  Powers  for  Federal  Savings 
Associations 

In  the  interest  of  completeness,  OTS 
proposed  to  add  several  equity-related 
investments  to  the  lending  and 
investment  powers  chart  contained  in 
this  regulation.  Investments  in  the 
following  entities  are  being  added  as 
proposed:  Small  business  investment 
corporations  chartered  pursuant  to 
§  301(d)  of  the  Small  Business  Act; 
open-end  management  investment 
companies;  and  service  corporations. 
The  chart  has  also  been  modified  to 
reflect  recent  statutory  amendments 
enhancing  and  clarifying  federal  savings 
associations'  educational,  credit  card, 
and  small  business  lending  authority 
enacted  as  part  of  EGRPRA.  Finally,  the 
chart  is  being  amended  to  clarify  that 
liquidify  investments  are  authorized 
under  12  U.S.C.  1464(c)(l)(M)  as  long  as 
they  are  of  a  type  that  would  quahfy  as 
Uquid  asset  investments  under  12  CFR 
part  566.  The  maturity  Umitations  of 
that  part  generally  do  not  affect  this 
authorization.  This  carries  forward 
language  from  former  12  CFR  545.71 
that  was  inadvertently  omitted  fit>m  the 
final  lending  and  investment  rule  when 
liquidity  investments  were  added  to  the 
chart. 

Section  560.32    Pass-Through 
Investments 

This  new  section  codifies  fiederal 
savings  associations'  authority  to  invest 
in  entities,  such  as  limited  partnerships 
and  mutual  funds,  that  hold  only  assets, 
and  engage  only  in  activities, 
permissible  for  federal  savings 
associations.  By  clarifying  the  rules 
applicable  to  pass-through  investments, 
this  section  enhances  savings 
associations'  access  to  this  investment 
option.  The  section  also  estabUshes 
uniform  safety  and  soundness 
constraints,  ensuring  that  the  OTS  is 
aware  of,  and  has  the  opportunity  to 
object  to,  any  move  by  a  thrift  to  place 
significant  amounts  of  its  assets  under 
the  operating  control  of  third  parties. 

A  federal  savings  association's  ability 
to  make  pass-through  investments  is 
derived  frt>m  the  same  incidental 
authority  pursuant  to  which  it  invests  in 
operating  subsidiaries.  Pass-through 
entities  differ  from  operating 
subsidiaries,  however^  in  that  a  thrift 
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must  have  majority  ownership  of  an 
operating  subsidiary  but  may  not 
control  a  pass-through  entity.  Unlike  a 
service  corporation,  which  is  usually 
structured  as  a  corporation  and  which 
may  potentially  engage  in  a  broader 
range  of  activities  than  a  federal  savings 
association,  pass-through  investments 
(except  for  investments  made  primarily 
in  order  to  use  a  corporation's  services 
under  §  560.32(b)(5)(v))  may  take  the 
form  of  stock  investments  only  with 
special  approval  from  OTS  and  may 
only  be  made^n  entities  that  engage  in 
activities  that  a  federal  savings 
association  could  conduct  directly. 

Investments  that  satisfy  the 
conditions  enumerated  in  this  section 
will  not  require  advance  notice  to  OTS. 
A  savings  eissociation  must  provide 
written  notice  to  OTS  before  making  any 
pass-through  investment  that  does  not 
meet  those  standards.  OTS  will  review 
these  notices  and  may  object  or  impose 
conditions  for  supervisory,  legal,  or 
safety  and  soundness  reasons. 

Loans  that  a  savings  association 
makes  to  an  entity  in  which  it  has  made 
a  pass-through  eqviity  investment  will 
be  subject  to  the  LTOB  rule  in  the  same 
manner  as  loans  by  a  savings  association 
to  any  third  party.  Absent  particular 
safety  and  soundness  concerns,  such 
loans  will  not  be  aggregated  with  pass- 
through  equity  investments  made 
pursuant  to  this  section  for  purposes  of 
either  LTOB  restrictions  or  restrictions 
under  this  section. 

Commenters  supported  codifying 
pass-through  investments  because  the 
requirements  would  be  more  clearly  set 
forth  and  the  approval  process  would  be 
more  predictable. 

One  commenter  requested  that  OTS 
confirm  that  the  restrictions  applicable 
to  pass-through  investments  do  not 
apply  to  operating  subsidiaries.  A 
thrift's  investment  in  its  operating 
subsidiary  is  not  subject  to  the 
restrictions  set  forth  in  this  section. 
Pass-through  investments  made  by  an 
operating  subsidiary  would,  however, 
be  subject  to  this  section. 

Two  commenters  argued  that  LI>Cs 
should  be  a  preapproved  structure  for 
pass-through  investments.  OTS  agrees 
that  LLCs  should  be  a  preapproved  pass- 
through  investment  stnictiire,  as  they 
offer  a  number  of  benefits  to  thrifts 
while  containing  adequate  safeguards. 
Consistent  with  other  preapproved 
entities,  LLCs  are  generally  structured  to 
provide  a  thrift  with  limited  liability 
equal  to  the  amoxmt  invested.  OTS 
believes  that  by  preapproving  this 
structure  for  potential  pass-through 
investments,  thrifts  will  enjoy  greater 
flexibility  and  a  lower  regulatory 


burden,  especially  tn  the  community 
development  area.      '• »  '.       ^ 


Section  560.36 
investments 


De  minimis 


This  section  (proposed  as  $  560.33) 
specifically  confirms  that  a  federal 
savings  association  may  make  de 
minimis  equity  investments  in 
community  organizations  in  which 
national  banks  may  invest.  Total 
investments  made  under  this  section 
may  not  exceed  the  greater  of  V4  of  1% 
of  an  association's  total  capital  or 
$100,000. 

Two  commenters  argued  that  OTS 
should  increase  the  permissible 
investment  for  well-capitalized,  CAMEL 
1-  or  2-rated  institutions  to  5%  of 
capital,  in  the  aggregate,  so  long  as 
deducting  the  investment  from  capital 
would  not  cause  the  institution  to  fall 
into  a  lower  capital  category  and  up  to 
10%  of  capital  on  application  to  OTS. 
This  would  parallel  limits  for  natiocyal 
banks  under  12  U.S.C.  24  (Eleventh)  and 
12  CFR  part  24. 

The  HOLA  does  not  contain  a 
provision  paralleling  the  authority  of  12 
U.S.C.  24  OSleventh).  However,  OTS  and 
its  predecessor  have  long  recognized 
that  a  federal  savings  association's 
incidental  powers  include  the  ability  to 
make  charitable  contributions  that  assist 
its  commimity.  New  §  560.36  allows 
thrifts  to  contribute  to  their 
communities  by  making  equity 
investments  in  community 
organizations  that  do  not  exceed  what 
they  could  otherwise  generally  directly 
contribute  and  deduct  for  tax  purposes. 
Because  this  is  a  new  regulation  and 
federal  thrifts  have  other  community 
development  investment  options  not 
available  to  national  banks,  OTS  is  not 
inclined  to  increase  the  de  minimis 
limit  at  this  time. 

In  this  regard,  we  note  that  federal 
thrifts  may,  in  addition  to  the  de 
minimis  authority  set  forth  under  this 
section,  make  community-related 
investments  through  their  3%  of  assets 
service  corporation  investment 
authority.  The  HOLA,  in  fact,  requires 
that  a  thrift  wishing  to  take  full 
advantage  of  its  authority  to  invest  up 
to  3%  of  its  assets  in  service 
corporations  must  dedicate  at  least  1% 
of  those  assets  to  investments  promoting 
comniunity,  inner-city,  or  commimity 
development  purposes.  Additional 
investments  may  also  be  possible  using 
an  operating  subsidiary,  lower-tier 
entity,  or  pass-through  investment. 
Accordingly,  this  section  is  adopted  as 
proposed,  with  the  limits  proposed. 


Amendment  to  Other  Regulatory 
Sections 

Section  545.74    Service  Corporations 

The  bulk  of  this  section  has  been 
incorporated  into  new  part  559, 
Subordinate  Organizations.  The  one 
exception  is  the  safeguards  that  apply  to 
securities  brokerage  activities  of  service 
corporatioivs,  which  have  been  governed 
by  12  CFR  545.74(c)(4).  OTS  proposed 
to  amend  this  paragraph  to  remove  a 
prohibition  against  savings  associations 
contracting  with  third  parties  for 
seciuities  brokerage  activities,  but  to 
otherwise  leave  it  unchanged  while  the 
agency  considered  whether  to 
incorporate  this  paragraph  into  part  559 
or  to  modify  the  safeguards  and  apply 
them  to  all  securities  sales  programs 
taking  place  on  thrift  premises  by  any 
entity,  including  service  corporations, 
affiliates,  and  third  party  broker-dealers. 

One  conunenter  addressed  this  issue. 
The  commenter  supported  the  removal 
of  the  prohibition  on  federal  savings 
associations  contracting  with  third 
parties  for  seciuities  brokerage 
activities,  but  argued  that  all  of 
§  545.74(c)(4)  duplicates  existing 
regulations  and  interagency  guidelines 
and  should  be  removed.  At  this  point, 
the  agency  has  decided  to  deal  with  the 
broader  issues  of  securities  sales  on 
fissociation  premises,  including  sales  by 
service  corporations,  as  part  of  a  later 
rulemaking.  This  comment  will  be 
considered  as  part  of  that  rulemaking. 
Accordingly,  §  545.74(c)(4)  is  being 
amended  and  retained  as  §  545.74, 
"Securities  Brokerage,"  to  better  reflect 
its  new  scope. 

Section  545.77    Real  Estate  for  Offices 
and  Related  Facilities 

This  section  was  not  addressed  in  the 
proposal.  It  sets  forth  federal  savings 
associations'  incidental  authority  to 
acquire  real  estate  for  their  current  and 
anticipated  future  office  needs.  The 
section  is  being  recodified  as  new 
§  560.37  without  substantive  change. 

Section  545.82    Finance  Subsidiaries 

The  proposal  proposed  to  remove  this 
section  and  to  deem  all  existing  finance 
subsidiaries  to  be  operating  subsidiaries. 
All  of  the  functions  performed  by 
finance  subsidiaries  may  already  be 
done  with  fewer  restrictions  by  an 
operating  subsidiary.  The  two 
commenters  addressing  this  section 
supported  the  proposal.  Accordingly, 
§  545.62  is  being  deleted. 

Section  560.93    Lending  Limitations 

This  section  is  being  amended  in 
connection  with  the  amendments  made 
today  to  new  §  559.5.  Under  the  current 
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section,  a  thrift's  loans  to  its 
subsidiaries  (defined  as  5%  or  greater 
ownership)  or  affiliates  are  not  subject 
to  the  LTOB  limitations  of  this  section. 
Loans  by  a  thrift  or  any  of  its 
subsidiaries  to  a  third  party  are 
aggregated,  however,  for  purposes  of 
this  section.  As  amended,  the  section 
will  generally  not  apply  to  loans  made 
by  a  savings  association  to  any  of  its 
subordinate  organizations  as  the  amoxmt 
of  such  loans  is  governed  by  new 
§  559.5.9  As  presently,  it  will  also  not 
apply  to  loans  made  to  an  affiliate  of  the 
savings  association,  as  the  amount  of 
those  loans  continues  to  be  governed  by 
§  563.41.  Loans  by  a  savings  association 
or  any  of  its  subsidiaries  (now  defined 
as  entities  of  which  the  savings 
association  has  direct  or  indirect 
control)  to  a  third  party  are  subject  to 
this  section. 

Section  563.41    Loans  and  Other 
Transactions  With  AffiUates  and        .  ;.„ 
Subsidiaries 

OTS  proposed  to  modify  the 
definition  of  "subsidiary"  in  §  563.41  to 
mirror  the  statutory  definition  of  section 


23A  of  the  Federal  Reserve  Act,  12 
U.S.C.  371c,  rather  than  the  OTS  capital 
regulation.  The  statutory  definition 
tmns  on  control,  whereeis  the  capital 
regulation  was  based  on  a  5% 
ownership  interest.  No  commenters 
addressed  this  issue,  but  one  commenter 
requested  that  OTS  allow  sister-bank 
treatment  between  a  thrift  subsidiary 
and  sister  thrift  Consistent  with  staff 
interpretations  of  the  Federal  Reserve, 
OTS  has  interpreted  the  sister-bank 
exemption  to  be  available  between  a 
thrift  subsidiary  and  sister  thrift, 
provided  the  transaction  would  be 
covered  by  the  sister-bank  exemption  if 
conducted  by  the  parent  thrift  of  the 
subsidiary. 

The  definition  of  "subsidiary"  in 
§  563.41  is  being  modified  as  proposed. 

Part  567— Capital 

OTS  proposed  to  simplify  the 
calculation  of  investments  in 
subsidiaries  for  capital  purposes  by 
changing  the  definition  of  "subsidiary" 
in  §  567.1(dd)  fix)m  5%  ownership  to 
more  than  50%  ownership,  paralleling 
the  treatment  of  subsidiaries  by  the 


other  federal  banking  agencies,  and  by 
removing  language  that  defined 
investments  in  subsidiaries  in  a  manner 
that  has  residted  in  savings  associations 
holding  disproportionate  amoimts  of 
capital  against  risks  presented  by 
investments  made  in  some  lower-tier 
entities.  Two  commenters  supported 
these  changes,  stating  that  they  would 
reduce  regulatory  burden.  OTS  is 
adopting  these  changes  as  proposed 
with  one  modification.  Instead  of 
referring  to  an  ownership  interest  of 
50%  or  greater,  the  regulation  will  refer 
to  ownership  interests  that  would  be 
consolidated  imder  GAAP.  These  are 
generally  majority  investments,  so  this 
change  will  not  aJffect  most  savings 
associations.  However,  this  modification 
will  help  to  reduce  conhision  in  the 
limited  situations  where  GAAP,  which 
is  used  as  the  basis  for  reporting  under 
the  Thrift  Financial  Report  that  savings 
associations  file  quarterly  with  OTS, 
uses  a  different  standard  than  majority 
ownership. 

m.  Disposition  of  Existing  Rules 


Original  provision 


545.74(a)  ...: 

545.74(b)  introduciory  text 


545.74(b)(1 )  

545.74(b)(2)  

545.74(b)(3)  „.... 

545.74(b)(4)  

545.74(b)(5)  „, 

545.74(c)  Introductory  text 

545.74(c)(1)-(7)  except  for  (c)(4) 

545.74(c)(4) „ 

545.74(d) 

^*t9.  /  O\0l^    •••••••••■••■•••■■••■•••■•»••••••••••« 

545.76(b) _ 

545.77  

545.80 „ .^.^ 

v^wsO  I  \0/    ••••■«•■•■•■■••■•••••••••■••■•■■■•■■>• 

545.81  (b) 

545.81(c)(1).  (2) 

545.81  (c)(3) 

545.81  (d) 

545.81  (e)  .....: 

545.81  (f) 

545.81(g) 

545.81  (h) ;, 

545.81  (i)  

w40.ol  \|}   ^..v. »■•««..•••».•• •. 

545.81  (l<)  .- __„. 

545.82  

560.93(a) '. 

563.37(a).  (b)  

563.37(c)  . _, 

563.38  

563.41  (b)(4)  ir_"I 

363.132(a),  (b)  _.«...>......>........^. 

00^  1  i£l\C/  ••«•••••••«••»»•••««•«•»•.•.•, 


New  provision 


560.30 


559.3(e)(2). 

559.11. 

559.3(e)(2)(H). 

559.3(o)(2). 

559.1(a). 

559.3(e)(2). 

559.4. 

545.74 

559.5 

559.3(q)(2). 
560.30. 


Comment 


Removed. 

Incorporated  into  lending  and  investment  pow- 
ers chart. 


560.37. 

560.30. 

559.3. 

559.3(c)(1),  (e)(1). 

559.3(a)(1). 

559.11. 

559.3(p). 

559.3(h)(1). 

559.10. 

559.3(0)(1). 

559.1(a). 

559.1(b)  

559.3(e)(1). 
559.3(p). 


559.10. 

559.11. 

559.13. 


Modmed. 
Substantially  revised. 

Removed. 


ModHied. 


Removed. 

Modmed. 

Modmed. 


559.12  -... 


Modmed. 
Modmed. 

.V I  Removed. 

Modmed. 


'Loans  that  a  thrift  makes  to  a  third  party  that 
invests  in  the  thrift's  subordinate  oiganization  will 
be  aggregated  with  any  loans  by  the  thrift  to  that 


subordinate  organization  in  accordance  with  the 
combination  rules  that  generally  apply  under  the 
LTOB  regulation. 


.(-* 
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Original  provistdn 


567.1(1)  .. 
567.1  (cJd) 
571.21  ... 


h4ew  provision 


566.10 


Comment 


Mocffied 
ModHied. 
ModHied. 


IV.  ExecvtiTe  Order  12866 

The  Director  of  the  OTS  has 
determined  that  this  final  rule  does  not 
constitute  a  "significant  reg\ilatory 
action"  for  the  purposes  of  Executive 
Order  12866. 

V.  PapOTWork  Reduction  Act 

The  reporting  requirements  at  12  CFR 
560.32  have  been  submitted  to  and 
approved  by  the  Office  of  Management 
and  Budget  under  OMB  control  number 
1550-0078.  The  information  is  needed 
by  the  OTS  to  assist  in  regulating 
savings  associations  and  their 
subsidiaries. 

The  final  rule  difi'ers  from  the 
proposal  in  that  12  CFR  559.12  no 
longer  contains  the  requirement  to 
notify  the  OTS  in  writing  following  a 
seciuities  issuance.  The  information 
that  would  have  been  contained  in  the 
notice  is  now  a  recordkeeping 
requirement  At  the  proposed  rule  stage, 
the  burdea  attributed  to  §  559.12, 
approved  under  OMB  control  no.  1550- 
0013,  remained  unchanged.  Since  the 
change  from  the  notice  reqiiirement  to  a 
recordkeeping  requirement  constitutes  a 
reduction  in  bxirden,  the  information 
collection  package  under  1550-0013  has 
been  submitted  to  OMB  for  review. 

Comments  on  the  collections  of 
information  should  be  sent  to  the  Office 
of  Management  and  Budget,  Paperwork 
Reduction  Project  (1550),  Washington, 
DC  20503,  with  copies  to  the  Office  of 
Thrift  Supervision,  1700  G  Street,  NW., 
Washington,  D.C  20552. 

Under  the  Paperwork  Reduction  Act 
of  1995,  no  persons  are  required  to 
respond  to  a  collection  of  information 
unless  it  displays  a  valid  OMB  control 
number.  The  valid  OMB  control  number 
assigned  to  the  collection  of  information 
in  this  final  rule  will  be  displayed  in  the 
table  at  12  CFR  506.1(b). 

VI.  Regulatory  Flexibility  Act  Analysis 

Pursuant  to  section  605(b)  of  the 
Regulatory  Flexibility  Act,  OTS  certifies 
that  this  final  rule  will  not  have  a 
significant  impact  on  a  substantial 
number  of  small  entities.  The  final  rule 
streamlines  requirements  for  all  savings 
associations.  It  simplifies  the 
requirements  that  apply  when  savings 
associations  create,  invest  in,  or  conduct 
new  activities  through  a  variety  of 
subordinate  organizations  or  pass- 
through  investments,  and  clarifies  the 


statutorily  leqiured  notices  For  sudi 
actions.  The  final  rule  will  make  it 
easier  for  small  savings  associations  to 
locate  the  rules  that  apply  to  their 
investments. 

Vn.  Unfunded  Mandates  Act  of  1995 

Section  202  of  the  Unfunded 
Mandates  Reform  Act  of  1995,  Pub.  L. 
104-4  (Unfunded  Mandates  Act), 
requires  that  an  agency  prepare  a 
budgetary  impact  statement  before 
promulgating  a  rule  that  includes  a 
federal  mandate  that  may  result  in 
expenditine  by  state,  local,  and  tribal 
governments,  in  the  aggregate,  or  by  the 
private  sector,  of  $100  million  or  more 
in  any  one  year.  If  a  budgetary  impact 
statement  is  required,  section  205  of  the 
Unfunded  Mandates  Act  also  requires 
an  agency  to  identify  and  consider  a 
reasonable  number  of  regulatory 
alternatives  before  promulgating  a  rule. 
As  discussed  in  the  preamble,  this  final 
rule  reduces  regulatory  burden.  OTS  has 
determined  that  the  final  rule  will  not 
result  in  expenditures  by  state,  local,  or 
tribal  governments  or  by  the  private 
sector  of  $100  million  or  more. 
Accordingly,  this  rulemaking  is  not 
subject  to  section  202  of  the  Unfunded 
Mandates  Act. 

Vm.  Administrative  Procedure  Act  and 
EfiEectiTe  Date 

This  final  rule  results  from  the  notice 
of  proposed  rulemaking  OTS  published 
on  June  13, 1996.  In  addition  to  the 
regulatory  language  proposed  in  that 
notice,  OTS  is  today  redesignating, 
without  substantive  change,  other 
regulations  located  in  Pari  545  into  new 
Pari  559.  The  chart  in  Pari  560  has  also 
been  updated  to  reflect  changes  in 
statutory  provisions  in  EGRPRA  on 
September  30, 1996.  Pursuant  to  section 
553(b)  of  the  Administrative  Procedure 
Act,  OTS  hereby  finds  that  good  cause 
exists  not  to  publish  those  provisions 
for  public  notice  and  comment.  These 
provisions  are  merely  being  renumbered 
and  updated  for  the  convenience  of 
users,  thus  public  notice  and 
opporttmity  to  comment  are   - 
unnecessary. 

Section  553(d)  of  the  Administrative 
Procedure  Act,  5  U.S.C.  553(d)  permits 
an  agency  to  waive  the  normal  30-day 
delay  in  effective  date  when  a  rule 
reUeves  a  restriction.  OTS  finds  good 
cause  to  make  the  rule  effective  in  fewer 
than  30  days  because  the  rule  imposes 


no  new  regulatory  burdens  and  relieves 
restrictions  by  streamlining  application 
and  notice  requirements. 

ListofSubiects  ' 

12  CFR  Part  545 

Accounting,  Consumer  protection. 
Credit,  Electronic  funds  transfers, 
Investments,  Reporting  and 
recordkeeping  requirements.  Savings 
associations. 

12  CFR  Part  559 

Reporting  and  recordkeeping 
requirements.  Savings  associations,  - 
Subsidiaries. 

12  CFR  Part  560 

Consumer  protection,  Investments, 
Manufactured  homes,  Mortgages, 
Reporting  and  recordkeeping 
requirements,  Savings  associations. 
Securities. 

12  CFR  Part  563 

Accounting,  Advertising,  Conflicts  of 
Interest,  Corporate  Opportunity,  Crime. 
Currency,  Investments,  Mortgages, 
Reporting  and  recordkeeping 
requirements.  Savings  associations. 
Securities.  Surety  bonds. 

12  CFR  Part  567 

Capital,  Savings  associations. 

12  CFR  Part  571 

Accoimting,  Investments,  Reporting 
and  recordkeeping  requirements, 
Savings  associations. 

Accordingly,  and  for  the  reasons  set 
forth  in  the  preamble,  the  Office  of 
Thrift  Supervision  amends  chapter  V, 
title  12.  Code  of  Federal  Regulations,  as 
set  forth  below. 

PART  545-OPERATIONS 

1.  The  authority  citation  foi  part  545 
continues  to  read  as  follows: 

Audioritr- 12  U.S.C.  14628. 1463, 1464, 
1828. 

2.  Section  545.74  is  amended  by: 

a.  Revising  the  section  heading; 

b.  Removing  paragraphs  (a),  (b),  the 
paragraph  heading  and  introductory  text 
of  paragraph  (c),  paragraphs  (c)(1) 
through  (c)(3).  paragraph  (c)(4)(ii)(F), 
paragraphs  (c)(5)  through  (c)(7),  and 
paragraphs  (d)  and  (e); 

c  Removing  the  paragraph  heading  of 
paragraph  (c)(4); 
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d.  Redesignating  paragraphs  (cH4)(i) 
introductory  text,  lc)(4)(i)(A)  throu^ 
(c)(4)(i)(E),  (c)(4)(ii)  introductory  text, 
(c)(4)(u)(A)  through  (c)(4){u)(E), 
(c)(4)(ii)(G),  (c)(4){iii),  and  (c)(4)(iv)  as 
paragraphs  (a)  introductory  text,  (a)(1) 
through  (a)(5),  (b)  introductory  text, 
(b)(1)  through  (b)(5).  (b)(6).  (c),  and  (d). 
respectively; 

e.  Revising  the  introductory  text  of 
newly  desi^ated  paragraph  (a): 

f.  Removmg,  in  newly  designated 
paragraph  (b)  introductory  text,  the 
phrase  "this  paragraph  (c)(4)(ii)",  and 
by  adding  in  lieu  thereof  the  phrase 
"this  paragraph  (b)"; 

g.  Removing,  in  newly  designated 
paragraph  (b)(1),  the  phrase  "under 
paragraph  (c)(3)  of  this  section",  and  by 
adding  in  lieu  thereof  the  phrase 
"§559.4  of  this  chapter";  and 

h.  Removing,  in  newly  designated 
paragraph  (c),  the  phrase  "paragraph 
(c)(4)  of",  wherever  it  appears. 

The  revisions  read  as  follows: 

1645.74    Sacurttles  brokerage. 

(a)  A  service  corporation  may  execute 
securities  transactions  on  an  agency  or 
riskless  principal  basis  solely  upon  the 
order  of  and  for  the  account  of 
customers,  and  may  provide 
standardized  and  individualized 
investment  advice  to  individuals  or 
entities,  provided  that  the  service 
corporation: 


H  545.76. 546.77, 545.80-64&82 
[Removed] 

3.  Sections  545.76.  545.77,  545.80, 
545.81,  and  545.82  are  removed. 

4.  Part  559  is  added  to  read  as  follows: 

PART  559— SUBORDINATE 
ORGANIZATIONS 


S«c. 

559.1 

559.2 


What  does  this  part  cover? 
Definitions. 


Subpart  A— Regulations  Applicable  to 
Federal  Savings  Associations 

559.3  What  are  the  characteristics  of,  and 
what  requirements  apply  to,  subordinate 
oi;ganizations  of  federal  savings      :,  . 
associations? 

559.4  What  activities  are  preapproved  for 
service  corporations? 

559.5  How  much  may  a  savings  association 
invest  in  service  corporations  or  lower- 
tier  entities? 

Subpert  B— Regulations  Applicable  to  AH 
Savings  Asaoclations 

559.10  How  must  separate  corporate 
identities  be  maintained? 

559.11  What  notices  are  required  to 
establish  or  acquire  a  new  subsidiary  or 
engage  in  new  activities  through  an 
existing  subsidiary? 


559.12  How  may  a  subsidiary  of  a  savings 
association  issue  securities? 

559.13  How  may  a  savings  association 
exercisa  its  salvage  [>ower  in  connection 
with  its  snvice  corporation  or  lower-tier 
entities? 

Authoritjr:  12  U.S.C  1462, 1462a,  1463, 
1464, 1828. 

5550.1  What  does  this  part  cover? 

(a)  OTS  is  issuing  this  part  559 
purstiant  to  its  general  rulemaking  and 
supervisory  authority  imder  the  Home 
Owners'  Loan  Act,  12  U.S.C.  1462  et 
seq.,  and  its  specific  authority  under 
section  18(m)  of  the  Federal  Deposit 
Insurance  Act,  12  U.S.C.  1828(m). 
Subpart  A  of  this  part  559  applies  to 
subordinate  organizations  of  federal 
savings  associations.  Subpart  B  of  this 
part  applies  to  subordinate 
organizations  of  all  savings  associations. 
OTS  may,  at  any  time,  limit  a  savings 
association's  investment  in  any  of  these 
entities,  or  may  limit  or  refuse  to  permit 
any  activities  of  any  of  these  entities  for 
supervisory,  legal,  or  safety  and 
soundness  reasons. 

(b)  Notices  imder  this  part  are 
applications  for  purposes  of  statutory 
and  regulatory  references  to 
"applications."  Any  conditions  that 
OTS  imposes  in  approving  any 
application  are  enforceable  as  a 
condition  imposed  in  writing  by  the 
OTS  in  connection  with  the  granting  of 
a  request  by  a  savings  association  within 
the  meaning  of  12  U.S.C.  1818(b)  or 
1818(i). 

5559.2  Deflmtlona. 

For  purposes  of  this  part: 

Con tro/nas  the  same  meaning  as  in 
part  574  of  this  chapter. 

GAAP-consoUdated  subsidiary  means 
an  entity  in  which  a  savings  association 
has  a  direct  or  indirect  ownership 
interest  and  whose  assets  are 
consolidated  with  those  of  the  savings 
association  for  purposes  of  reporting 
imder  Generally  Accepted  Accounting 
Principles  (GAAP).  Generally,  these  are 
entities  in  which  a  savings  association 
has  a  majority  ownership  interest. 

Lower-tier  entity  includes  any 
company  in  whidi  an  operating 
^ubsidiuy  or  a  service  corporation  has 
^  direct  or  indirect  ownership  interest 

Operating  subsidiary  means  any 
entity  that  satisfies  all  of  the 
requirements  for  an  operating  subsidiary 
set  forth  in  §  559.3  of  this  part  and  that 
is  designated  by  the  parent  savings 
association  as  an  operating  subsidiary 
pursuant  to  §  559.3  of  this  part.  More 
than  50%  of  the  voting  shares  of  an 
operating  subsidiary  must  be  owned, 
directly  or  indirectly,  by  a  federal 


savings  association  and  no  other  person 
or  entity  may  exercise  effective 
operating  control.  An  operating 
subsidiary  may  only  engage  in  activities 
permissible  for  a  federal  savings 
association. 

Ownership  interest  means  any  equity 
interest  in  a  business  organization, 
including  stock,  limited  or  general 
partnership,  interests,  or  shares  in  a 
limited  liability  company. 

Service  corporation  means  any  entity 
that  satisfies  all  of  the  requirements  for 
service  corporations  in  12  U.S.C. 
1464(c)(4)(B)  and  §  559.3  of  this  part 
and  that  is  designated  by  the  investing 
savings  association  as  a  service 
corporation  pursuant  to  §  559.3  of  this 
part.  A  service  corporation  must  be 
organized  under  the  laws  of  the  state 
where  the  federal  savings  association's 
home  office  is  located,  may  only  be 
owned  by  savings  associations  with 
home  offices  in  that  state,  and  may 
engage  in  the  activities  identified  in 
§§  559.3(e)(2)  and  559.4  of  this  part. 

Subordinate  organization  means  any 
corporation,  partnership,  business  trust, 
association,  joint  venture,  pool, 
syndicate,  or  other  similar  business 
organizsiion  in  which  a  savings 
association  has  a  direct  or  indirect 
ownership  interest,  unless  that 
ownership  interest  quaUfies  as  a  pass- 
through  investment  pursuant  to  §  560.32 
of  this  chapter  and  is  so  designated  by 
the  investing  savings  association. 

Subsidiary  means  any  subordinate 
organization  directly  or  indirectly 
controlled  by  a  savings  association. 

Subpart  A— Regulations  Appilcabte  to 
Federal  Savings  Associations 

$559.3    Whatarethecharecterlaticsof, 
and  what  raqulraments  epply  to, 
subordlnete  organizations  of  federal 
savings  aaeoelatlons? 

A  federal  savings  association  ("you") 
that  meets  the  requirements  of  this 
section,  as  detailed  in  the  following 
chart,  may  establish,  or  obtain  an 
interest  in  an  operating  subsidiary  or  a 
service  corporation.  For  ease  of 
reference,  this  section  cross-references 
other  regulations  in  this  chapter 
affecting  operating  subsidiaries  and 
service  corporations.  You  should  refer 
to  those  regulations  for  the  details  of 
how  they  apply.  The  chart  also 
discusses  the  regulations  that  may  apply 
to  lower-tier  entities  in  whioh  you  have 
an  indirect  ownership  interest  through 
your  operating  subsidiary  or  service 
corporation.  "Ilie  chart  follows: 


vf- 
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(a)  How  may  a  federal  savings  associa- 
tion ("you")  establish  an  operating  sub- 
sidiary or  a  service  corporation? 


Operating  sutsktiary 


(b)  Who  may  be  an  owner? 


(c)  What  ownership  requirements  apply? 


(d)  What  geographic  restrictions  apply? 


(e)  What  activities  are  permissibie? 


(1)  You  must  file  a  notice  satisfying 
§559.11.  Any  finance  subsidiary  that 
existed  on  January  1,  1997  is  deemed 
an  operating  subsidiary  without  further 
action  on  your  part 


Service  corporation 


(1)  Anyone  may  have  an  ownership  in- 
terest in  an  operating  subsidiary. 


(1)  You  must  own,  directly  or  indirectly, 
more  than  50%  of  the  voting  shares  of 
the  operating  subsidiary.  No  one  else 
may  exercise  effective  operating  cor>- 
trd. 


(1)  An  operating  sut)sidiary  ntay  be  orga- 
nized in  any  geographic  location. 


(1)  After  you  have  notified  OTS  in  ac- 
cordance with  §559.11,  an  operating 
sut)sidiary  may  engage  in  any  activity 
that  you  may  conduct  directly.  You 
may  hold  another  insured  depository 
institution  as  an  operating  sut>sidiary. 


(2)  You  must  file  a  notice  satisfying 
§559.11.  Depending  upon  your  condi- 
tion and  tiie  activities  in  which  the 
service  corporation  will  engage, 
§  569.3(e)(2)  may  require  you  to  file 
an  application. 


(2)  Only  savings  associations  with  honie 
offices  in  the  state  where  you  have 
your  home  office  may  have  an  owner- 
ship interest  in  any  service  corporation 
in  which  you  invest 


(2)  You  are  not  required  to  have  any 
particular  percentage  ownership  inter- 
est and  need  not  have  control  of  the 
service  corporation. 


(2)  A  service  corporation  must  be  orga- 
nized in  the  state  where  your  home  of- 
fice is  located. 


(2)(i)  If  you  are  eligible  for  expedited 
treatment  under  §51 6.3(a)  of  this 
chapter,  and  notify  OTS  as  required 
by  §559.11,  your  service  corporation 
may  engage  in  the  preapproved  activi- 
ties listed  in  §559.4.  You  may  request 
OTS  approval  for  your  service  cor- 
poration to  engage  in  any  otner  activ- 
ity reasonably  related  to  the  activities 
of  financial  institutions  by  filing  an  ap- 
plication in  accordance  with  §516.1  of 
this  chapter. 

(ii)  If  you  are  subject  to  standard  treat- 
ment under  §51 6.3(b)  of  this  chapter, 
and  notify  OTS  as  required  by 
§559,11,  your  service  corporation  may 
engage  in  any  activity  that  you  may 
conduct  directly  except  taking  depos- 
its. You  may  request  OTS  approval  for 
your  service  corporation  to  erigage  in 
.  any  other  activity  reasonat>ly  related  to 
the  activities  of  financial  institutions, 
including  the  activities  set  forth  in 
§559.4(b)-(i),  by  filing  an  application 
in  accordance  with  §516.1  of  ihis 
chapter. 


(1)(i)  An  operatirig  subsidiary  may  itself 
hold  an  operating  subsidiary.  Part  559 
applies  equally  to  a  lower-tier  operat- 
ing subsidiary.  In  applying  the  regula- 
tions in  this  part,  the  investing  operat- 
ing subsidiary  should  substitute  "in- 
vesting operating  sut)sidiary"  wherever 
ttie  part  uses  "you"  or  "savings  asso- 
ciation." 


(f)  May  the  operating  subsidiary  or  service 
corporation  invest  in  lower-tier  entities? 


(2)  A  service  corporation  may  invest  in 
all  types  of  lower-tier  entities  as  long 
as  the  lower-tier  entity  is  engaged 
solely  in  activities  that  are  permissible 
for  a  service  corporation.  All  of  ttie  re- 
quirements of  this  part  apply  to  such 
entities  except  for  paragraphs  (b)(2) 
and  (d)(2)  of  this  section. 
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Operating  subsidiary 

Service  corporation 

(ii)  An  operating  subsidiary  may  also  in- 
vest in  other  types  of  lower-tier  enti- 
ties. These  entities  must  comply  wHh 
ail  of  the  requirements  of  this  part  559 
that  apply  to  servicb  corporations  ex- 
cept for  paragraphs  (b)(2)  and  (d)(2) 
of  this  section. 

- 

(g)  How  much  may  a  federal  savings  as- 
sociation Invest? 

(ITThere  are  no  limits  on  the  amount 
you  may  invest  in  your  operating  siiiv 
Sitdiaries.  either  separately  or  in  the 
aggregate. , 

(2)  Section  559.5  fimits  your  aggregate 
investments  in  service  corporaborw 
arxJ  indicates  when  your  investinents 
(both  det)t  and  equity)  in  lower-tier  en- 
tities bQ  aggregated  with  your  invest- 
ments in  service  corporations. 

(h)  Do  federal  statutes  and  regulations 
that  apply  to  the  savings  association 
apply? 

(1)   Unless  otherwise  spectfically  pro- 
vided by  statijte.  regulation,  or  OTS 
policy,  all  federal  statutes  and  regula- 
tions apply  to  operating  subsidiaries  in 
the  same  nianner  as  they  apply  to 
you.  You  and  your  operating  subsidi- 
ary  are  generally  consolidated   and 
ti-eated  as  a  unit  for  statutory  and  reg- 
ulatory purposes. 

(2)  (i)  If  the  federal  statute  or  regulation 
spectfically  refers  to  "service  corpora- 
tion." it  applies  to  all  service  corpora- 
tions, even  if  you  do  not  contix)!  tt>e 
service  c»rporation  or  it  is  not  a 
GAAP-consolidated  subsidiary. 

(iO  If  the  federal  statute  or  regulation  re- 
fers to  "subsidiary,"  it  applies  only  to 
service  corporations  that  you  directiy 
or  indirectiy  control. 

(0  Do  the  investment  limits  that  apply  to 
federal    savings    associations    (HOLA 
section  5(c)  and  part  560  of  this  chap- 
ter) apply? 

(1)  Your  assets  and  those  of  your  oper- 
ating subsidiary  are  aggregated  when 
calculating  investment  limitations. 

(2)  Your  service  corporation's  assets  are 
not  sut)ject  to  the  same  investment 
limitations  that  apply  to  you.  The  in- 
vesttnent  activities  of  your  service  cor- 
poration are  governed  by  paragraph 
(e)(2)  of  this  section  and  §559.4. 

(j)  How  does  the  capital  regulation  (part 
567  of  this  chapter)  apply? 

(1)  Your  assets  and  those  of  your  oper- 
ating sut>sidiary  are  consolidated  for 
all  capital  purposes. 

(2)  The  capital  to-eatinent  of  a  service 
corporation  depends  upon  whether  it 
is  an  includable  subsidiary.  That  deter- 
mination is  based  upon  factors  set 
forth  in  part  567  of  this  chapter,  includ- 
ing your  percentage  ownership  of  the 
service  corporation  and  the  activities 
in  which  the  service  corporation  en- 
gages. Both  debt  and  equity  invest- 
ments in  service  corporations  that  are 
GAAP-consolidated  subsidiaries  are 
considered  investments  in  subsidiaries 
for  purposes  of  the  capital  regulation, 
regardless  of  the  authority  under 
which  they  are  made. 

(k)  How  does  the  loans-to-one-borrower 
(LTOB)    regulation    (§560.93    of   this 
chapter)  apply? 

(1)  The  LTOB  regulation  does  not  apply 
to  loans  from  you  to  your  operating 
subsidiary  or  loans  from  your  operat- 
ing subsidiary  to  you.   Other  loans 
made  by  your  operating  subsidiary  are 
aggregated  with  your  loans  for  LTOB 
purposes. 

(2)  The  LTOB  regulation  does  not  apply 
to  loans  from  you  to  your  service  cor- 
poration or  from  your  service  corpora- 
tion to  you.  However,  §559.5  imposes 
restiictions  on  the  amount  of  loans 
you  may  make  to  certain  service  cor- 
porations. Loans  made  by  a  service 
corporation  that  you  control  to  entities 
ott>er  than  you  or  your  sut)ordinate  or- 
ganizations are  aggregated  with  your 
k>ans  for  LTOB  purposes. 
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Operating  sut>sidiary 

Service  corporation 

(1)  How  do  the  transactions  with  affiliates 
(TWA)     regulations     (§§563.41     and 
563.42  of  this  chapter)  apply? 

(1)  Section  563.41  of  this  chapter  ex- 
plains how  TWA  applies.  Generally,  an 
operating  subsidiary  of  a  savings  as- 
sociation is  not  deemed  to  be  an  affili- 
ate unless  it  is  a  depository  institution 
or  the  parent  holding  company  or  an- 
other affiliate  has  control  of  the  sub- 
sidiary outside  of  ti^e  ownership  chain 
that  runs  through  tiie  thrift  Trans- 
actions that  an  operating  subsidiary 
engages  in  with  an  affiliate  of  the  thrift 
are  aggregated  with  those  of  the  thrift 

(2)  Section  563.41  of  this  chapter  ex- 
plains how  TWA  applies.  Generally,  a 
service  corporation  that  is  cortrolled 
by  a  savings  association  is  not 
deemed  to  be  an  affiliate  of  that  sav- 
ings association  unless  it  is  a  deposi- 
tory institution  or  the  parent  holding 
company  or  another  affiliate  has  con- 
trol of  the  service  corporation  outside 
of  the  ownership  chain .  that  runs 
through  the  thrift  Transactions  that  a 
service  corporation  that  is  directiy  or 
indirectly  conti-olled  by  the  savings  as- 
sociation engages  in  with  an  affiliate  of 
the  savings  association  are  aggre- 
gated with  those  of  the  savings  asso- 
ciation. 

(m)  How  does  the  QuaJified  Thrift  Lender 
(QTL)  (12  U.S.C.  1467a(m))  test  apply? 

(1)  Under  12  U.S.C.  1467a(m)(5).  you 
may  determine  whether  to  consolidate 
the  assets  of  a  particular  operating 
subsidiary  for  purposes  of  calculating 
your  qualified  thrift  investments.  If  the 
operating  subsidiary's  assets  are  not 
consolidated  with  yours  for  that  pur- 
pose, your  investment  in  ttie  operating 
subsidiary  will  be  considered  in  cal- 
culating  your  qualified   thrift   invest- 
ments. 

(2)  Under  12  uiS.C.  I467a(m)(5).  you 
may  determine  whether  to  consolidate 
the  assets  of  a  particular  service  cor- 
poration for  purposes  of  calculating 
your  qualified  thrift  investments.  If  a 
service  corporation's  assets  are  not 
consolidated  with  yours  for  that  pur- 
pose, your  investment  in  the  service 
corporation  will  be  considered  in  cal- 
culating your  qualified  thrift  invest- 
ments. 

(n)  Does  state  law  apply? 

(1)  State  law  applies  to  operating  sub- 
sidiaries only  to  the  extent  it  applies  to 
you. 

(2)  State  law  applies  to  service  corpora- 
tions regardless  of  whether  it  applies 
to  you,  except  where  there  is  a  conflict 
with  federal  law. 

(0)  May  OTS  coTKluct  examinations? 

(1)  An  operating  subsidiary  is  subject  to 
examination  by  OTS. 

(2)  Before  you  invest  in  a  service  cor- 
poration, you  must  obtain  its  written 
agreement  to  permit  and  to  pay  the 
cost  of  such  examinations  as  OTS 
deems  necessary. 

(p)  What  must  be  done  to  redesignate  an 
operating  sut)sidiary  as  a  service  cor- 
poration or  a  service  corporation  as  an 
operating  sut>sidiary? 

(1)  Before  redesignating  an  operating 
subsidiary  as  a  service  corporation, 
you  should  consult  with  the  OTS  Re- 
gional Director  for  the  Region  in  which 
your  home  office  is  located.  You  must 
maintain   adequate   intemal    records, 
available   for   examination   by   OTS, 
demonstrating  that  the  redesignated 
service  corporation  meets  all  of  the 
applicable  requirements  of  this  part 
and  that  your  board  of  directors  has 
approved  the  redesignatioa 

(2)  Before  redesignating  a  service  cor- 
poration as  an  operating  sutjsidiary, 
you  should  consult  with  the  OTS  Re- 
gional Director  for  the  Region  in  which 
your  home  office  is  located.  You  must 
maintain  adequate  intemal  records,- 
available  for  examination  by  OTS, 
demonstrating  that  the  redesignated 
operating  subsidiary  meets  all  of  the 
applicable  requirements  of  this  part 
arxj  that  your  board  of  directors  has 
approved  the  redesignation. 
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(q)  What  are  the  consequences  of  failing 
to  comply  with  the  requirements  of  this 
part? 


Operating  sut)sidiary 


(1)  If  an  operatir>g  sut)sidiary.  or  any 
lower-4ier  entity  in  which  the  operating 
subsidiary  invests  pursuant  to  para- 
graph (0(1)  of  this  section  fails  to  meet 
any  of  the  requirements  of  this  sec- 
tion, you  must  notify  OTS.  Unless  oth- 
erwise advised  by  OTS,  if  the  com- 
pany cannot  comply  within  90  days 
with  all  of  the  requirements  for  either 
an  operating  subsidiary  or  a  service 
corporation  under  this  section,  or  any 
other  investment  authorized  t>y  12 
U.S.C.  1464(c)  or  part  560  of  this 
chapter,  you  must  promptiy  dispose  of 
your  investment 


Service  corporation 


(2)  If  a  service  ootpofaBon,  or  any  lower- 
tier  entity  in  which  the  service  corpora- 
tion invests  pursuant  to  paragraph 
(f)(2)  of  this  section,  fails  to  meet  any 
of  the  requirements  of  this  section, 
you  must  notify  OTS.  Unless  other- 
wise advised  t>y  OTS,  if  ttie  company 
cannot  comply  within  90  days  with  all 
of  the  requirenients  for  either  an  oper- 
ating sut>sidiary  or  a  service  corpora- 
tion under  this  section,  or  any  other  in- 
vestment authorized  by  12  U.S.C. 
1464(c)  or  part  560  of  this  chapter, 
you  must  promptiy  dispose  of  your  in- 
vestment. 


$599.4   What actlvltiM are  praapprovcd for 
aervlc*  corporatkMis? 

This  section  sets  forth  the  activities 
that  have  been  preapproved  for  service 
corporations.  Section  559.3(e)(2)  of  this 
part  sets  forth  the  procedures  that 
govern  engaging  in  a  broader  scope  of 
activities  on  a  case-by-case  basis.  You 
should  read  these  two  sections  together 
to  determine  whether  you  must  file  a 
notice  with  OTS  under  §  559.11  of  this 
part,  or  whether  you  must  file  an 
application  under  §  516.1  of  this  chapter 
and  receive  prior  written  OTS  approval 
in  order  for  your  service  corporation  to 
engage  in  a  particular  activity.  To  the 
extent  permitted  by  §  559.3(e)(2)  of  this 
part,  a  service  corporation  may  engage 
in  the  following  activities:  • 

(a)  Any  activity  that  all  federal 
savings  associations  may  conduct 
direcUy,  except  taking  deposits. 

(b)  Business  and  professional  services. 
The  following  services  are  preapproved 
for  service  corporations  only  when  they 
are  limited  to  financial  doounents  or 
financial  clients  or  are  generally 
finance-related: 

(1)  Accoimting  or  internal  audit; 

(2)  Advertising,  marketing  research 
and  other  marketing;  ... 

(3)  Clerical; 

(4)  Consulting; 

(5)  Courier; 

(6)  Data  processing; 

(7)  Data  storage  facilities  operation 
and  related  services; 

(8)  Office  supplies,  furniture,  and 
equipment  purchasing  and  distribution; 

(9)  Pwsonnel  benefit  program 
development  or  administration; 

(10)  Printing  and  selling  forms  that 
require  Magnetic  Ink  Character 
Recosnition  (MICR)  encoding; 

(11)  Relocation  of  personnel; 

(12)  Research  studies  and  surveys: 

(13)  Software  development  and 
systems  integration;  and 

(14)  Remote  service  unit  operation, 
leasing,  ownership  or  estabdshment.  - 


(c)  Credit-related  activities. 

(1)  Abstracting; 

(2)  Acquiring  and  leasing  personal 
property; 

(3)  Appraising; 

(4)  Collection  agency; 

(5)  Credit  analysis; 

(6)  Check  or  credit  card  guaranty  and 
verification; 

(7)  Escrow  agent  or  trustee  (imder 
deeds  of  trust,  including  executing  and 
deliverance  of  conveyances, 
reconveyances  and  transfers  of  title); 
and 

(8)  Loan  inspection. 

(d)  Consumer  services. 

(1)  Financial  advice  or  consulting; 

(2)  Foreign  currency  exchange; 

(3)  Home  ownership  counseling; 

(4)  Income  tax  return  preparation; 

(5)  Postal  services; 

(6)  Stored  value  instrument  sales; 

(7)  Welfare  benefit  distribution; 

(8)  Check  printing  and  related 
services;  and 

(9)  Remote  service  unit  operation, 
leasing,  ownership,  or  establishment. 

(e)  Real  estate  related  services. 

(1)  Acquiring  real  estate  for  prompt 
development  or  subdivision,  for 
construction  of  improvements,  for  resale 
or  leasing  to  others  for  such 
construction,  or  for  use  as  manufactiured 
home  sites,  in  accordance  with  a 
prudent  program  of  property 
development; 

(2)  Acquiring  improved  real  estate  or 
manufactured  homes  to  be  held  for 
rental  or  resale,  for  remodeling, 
renovating,  or  demoUshing  and 
rebuilding  for  sale  or  rental,  or  to  be 
used  for  offices  and  related  bdlities  of 
a  stockholder  of  the  service  corporation; 

(3)  Maintaining  and  managing  real 
estate;  and 

(4)  Real  estate  brokerage  for  property 
owned  by  a  savings  association  that 
owns  capital  stock  of  the  service 
corporation,  the  service  corporation,  or 


a  lower-tier  entity  in  which  the  service 
corporation  invests. 

{li  Securities  brokerage,  insurance  and 
related  services. 

(1)  Execution  of  transactions  in 
securities  or  other  nondeposit 
investment  products  on  an  agency  or 
riskless  principal  basis  solely  upon  the 
order  of  and  for  the  accoimt  of 
customers,  provided  that  the  service 
corporation  compUes  with  the 
provisions  of  §  545.74  of  this  chapter, 

(2)  Investment  advice,  provided  that 
the  service  corporation  complies  with 
the  provisions  of  §  545.74  of  this 
chapter,    * 

(3)  Insurance  brokerage  or  agency  for 
liabUity,  casualty,  automobile,  life, 
health,  accident  or  title  insurance; 

(4)  Liquidity  management; 

(5)  Issuing  notes,  bonds,  debentiires  or 
other  obligations  or  securities;  and 

(6)  Pvu^ase  or  sale  of  coins  issued  by 
the  U.S.  Treasury. 

(g)  Investments. 

(1)  Tax-exempt  bonds  used  to  finance 
residential  real  property  for  family 
units; 

(2)  Tax-exempt  obligations  of  public 
housing  agencies  used  to  finance 
housing  projects  with  rental  assistance 
subsidies; 

(3)  Small  business  investment 
cmnpanies  licensed  by  the  U.S.  Small 
Business  Administration  to  invest  in 
small  businesses  engaged  exclusively  in 
the  activities  listed  in  paragraphs  (a) 
through  (i)  of  this  secticm;  and 

(4)  Investing  in  savings  accounts  of  an 
investing  thrift. 

(h)  Commimity  development  and 
charitable  activities: 

(1)  Investments  in  govemmentally 
insured,  guaranteed,  subsidized  or 
otherwise  sponsored  programs  for 
housing,  small  farms,  or  businesses  that 
are  local  in  character, 

(2)  Investments  that  meet  the 
community  development  needs  of,  and 
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primarily  benefit,  low-  and  moderate- 
income  communities; 

(3)  Investments  in  low-income 
housing  tax  credit  projects  and  entities 
authorized  by  statute  [e.g.,  community 
development  financial  institutions)  to 
promote  community,  inner  city,  and 
community  development  purposes;  and 

(4)  Establishing  a  corporation  that  is 
reo^nized  by  the  Internal  Revenue 
Service  as  organized  for  charitable 
purposes  imder  26  U.S.C.  501(c)(3)  of 
the  Internal  Revenue  Code  and  making 
a  reasonable  contribution  to  capitalize 
it.  provided  that  the  corporation  engages 
exclusively  in  activities  designed  to 
promote  the  well-being  of  communities 
in  which  the  owners  of  the  service 
corporation  operate. 

(i)  Activities  reasonably  incident  to 
those  listed  in  paragraphs  (a)  through 
(h)  of  this  section  if  the  service 
corporation  engages  in  those  activities. 

1560.5    How  much  may  a  savings 
sssoclaBon  Invest  In  service  corporations 
orlowtsf  ttersntWies? 

The  amoimt  that  a  federal  savings 
association  ("you")  may  invest  in  a 
service  corporation  or  any  lower-tier 
entity  depends  upon  several  factors. 
These  include  your  total  assets,  your 
capital,  the  piupose  of  the  investment, 
and  your  ownership  interest  in  the 
service  corporation  or  entity. 

(a)  Under  section  5(c)(4)(B)  of  the 
HOLA,  you  may  invest  up  to  3%  of  your 
assets  in  the  capital  stock,  obligations, 
and  other  seciirities  of  service 
corporations.  Any  investment  you  make 
under  this  paragraph  that  would  cause 
your  investment,  in  the  aggregate,  to 
exceed  2%  of  your  assets  must  serve 
primarily  community,  inner  dty.  or 
community  development  purposes.  You 
must  designate  the  investments  serving 
those  piuposes,  which  include: 

(1)  Investments  in  govemmentally 
insured,  guaranteed,  subsidized  or 
otherwise  sponsored  programs  for 
housing,  small  farms,  or  businesses  that 
are  local  in  character; 

(2)  Investments  for  the  preservation  or 
revitalization  of  either  luban  or  rural 
communities; 

(3)  Investments  designed  to  meet  the 
community  development  needs  of,  and 
primarily  benefit,  low-  and  moderate- 
income  communities;  or 

(4)  Other  community,  inner  dty,  or 
community  development-related 
investments  approved  by  OTS. 

(b)  In  addition  to  the  amounts  you 
may  invest  under  paragraph  (a)  of  this 
section,  and  to  the  extent  that  you  have 
authority  imder  other  provisions  of 
section  5(c)  of  the  HOLA  and  pari  560 
of  this  chapter,  and  available  capacity 
within  any  applicable  investment  limits. 


you  may  make  loans  to  any  service 
corporation  and  any  lower-tier  entity, 
subject  to  the  following  conditions: 

(1)  You  and  your  G/u\P-consolidated 
subsidiaries  may,  in  the  aggregate,  make 
loans  of  up  to  15%  of  yoiu  capital  as 
defined  in  §  567.5(c)  of  this  chapter  to 
each  subordinate  organization  that  does 
not  qualify  as  a  GAAP-consolidated 
subsidiary.  All  loans  made  under  this 
paragraph  (b)(1)  may  not.  in  the 
aggregate,  exceed  50%  of  yoiu*  total 
capitad.  as  defined  in  §  567.5(c)  of  this 
chapter. 

(2)  The  Regional  Director  may  limit 
the  amount  of  loans  to  a  GAAP- 
consolidated  subsidiary,  or  may  adjiist 
the  limits  set  forth  in  paragraph  (b)(1)  of 
this  section  where  safety  and  soimdness 
consideration^  warrant  such  action. 

(c)  For  pii^oses  of  this  section,  the 
terms  "loans"  and  "obligations"  include 
all  loans  and  other  debt  instruments 
(except  accounts  payable  inciured  in  the 
ordinary  coiuse  of  business  and  paid 
within  60  days)  and  all  guarantees  or 
take-out  commitments  of  such  loans  or 
debt  instruments. 

Subpart  B — Regulations  Applicabto  to 
All  Savings  Associations 

$559.10    How  must  separate  corporate 
kJenttties  be  maintained? 

(a)  Each  savings  association  and 
subordinate  organization  thereof  must 
be  operated  in  a  manner  that 
demonstrates  to  the  public  that  each 
maintains  a  separate  corporate 
existence.  Each  must  operate  so  that: 

(1)  Their  respective  business 
transactions,  accounts,  and  records  are 
not  intermingled; 

(2)  Each  observes  the  formalities  of 
their  separate  corporate  procedures; 

(3)  Each  is  adequately  financed  as  a 
separate  unit  in  light  of  normal 
obligations  reasonably  foreseeable  in  a 
business  of  its  size  and  character; 

(4)  Each  is  held  out  to  the  public  as 
a  separate  enterprise;  and 

(5j  Unless  the  parent  savings 
assodation  has  guaranteed  a  loan  to  the 
subordinate  organization,  all  borrowings 
by  the  subordinate  organization  indicate 
that  the  parent  is  not  Uable. 

(b)  OTS  regulations  that  apply  both  to 
savings  assodations  and  subordinate 
organizations  shall  not  be  construed  as 
requiring  a  savings  association  and  its 
subordinate  organizations  to  operate  as 
a  single  entity. 

S569.11    Wtiat  notices  are  required  to 
establish  or  acquirs  a  new  subsidiary  or 
engage  in  new  activities  througii  an  existing 
subsidiary? 

When  required  by  section  18(m)  of  the 
Federal  Deposit  Insurance  Ad,  a  savings 
assodation  ("you")  mtist  file  a  notice 


("Notice")  in  accordance  with  §  516.1(c) 
of  this  chapter  at  least  30  days  before 
establishing  or  acquiring  a  subsidiary  or 
engaging  in  new  activities  in  a 
subsidiary.  The  Notice  must  contain  all 
of  the  information  the  Federal  Deposit 
Insurance  Corporation  (FDIC)  requires 
piusuant  to  12  CFR  303.13.  Providing 
OTS  with  a  copy  of  the  notice  you  file 
with  the  FDIC  will  satisfy  this 
requirement.  If  OTS  notifies  you  within 
30  days  that  the  Notice  presents 
supervisory  concerns,  or 'raises 
significant  issues  of  law  or  policy,  you 
must  apply  for  and  receive  OTS's  prior 
written  approval  in  accordance  with 
§  516.1(c)  of  this  chapter  before 
establishing  or  acquiring  the  subsidiary 
or  engaging  in  new  activities  in  the 
subsidiary. 

$560.12    How  may  a  subsidiary  of  a 
savings  associatton  issue  securities? 

(a)  A  subsidiary  may  issue,  either 
^liredly  or  through  a  third  pariy 
intermediary,  any  sectuities  that  its 
parent  savings  assodation  ("you")  may 
issue.  The  subsidiary  must  not  state  or 
imply  that  the  seciirities  it  issues  are 
covered  by  federal  deposit  insurance.  A 
subsidiary  may  not  issue  any  sec\urity 
the  payment,  maturity,  or  redemption  of 
which  may  be  accelerated  upon  the 
condition  that  you  are  insolvent  or  have 
been  placed  into  receivership. 

(b)  You  must  file  a  notice  with  OTS 
in  accordance  with  §  559.11  of  this  part 
at  least  30  days  before  your  first 
issuance  of  any  sectuities  through  an 
existing  subsidiary  or  in  conjunction 
with  establishing  or  acquiring  a  new. 
subsidiary.  If  OTS  notifies  you  within 
30  days  that  the  notice  presents 
supervisory  concerns  or  raises 
significant  issues  of  law  or  policy,  you 
must  receive  OTS's  prior  written 
approval  before  issuing  securities 
through  your  subsidiary. 

(c)  For  as  long  as  any  securities  are 
outstanding,  you  must  maintain  all 
records  generated  through  each 
securities  issuance  in  the  ordinary 
course  of  business,  including  a  copy  of 
any  (M'ospedus,  offering  circular,  or 
similar  dociunent  concerning  such 
issuance,  and  make  such  records 
available  for  examination  by  OTS.  Such 
records  must  include,  but  are  not 
limited  to: 

(1)  The  amount  of  yoiu-  assets  or 
liahiUties  (including  any  guarantees  you 
make  with  resped  to  the  securities 
issuance)  that  have  been  transferred  or 
made  available  to  the  subsidiary;  the 
percentage  that  such  amount  represents 
of  the  current  book  value  of  your  assets 
on  an  unconsolidated  basis;  and  the 
current  book  value  of  aU  such  assets  of 
the  subsidiary; 
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(2)  The  terms  of  any  guarantee(s) 
issued  by  you  or  any  third  party; 

(3)  A  aascription  of  the  securities  the 
subsidiary  issued; 

(4)  The  net  proceeds  from  the 
issuance  of  seciuities  (or  the  pro  rata 
portion  of  the  net  proceeds  from 
securities  issued  through  a  jointly 
owned  subsidiary);  the  gross  proceeds  of 
the  securities  issuance;  and  the  market 
value  of  assets  collateralizing  the 
securities  issuance  (any  assets  of  the 
subsidiary,  including  any  guarantees  of 
its  seciuities  issuance  you  have  made); 

(5)  The  interest  or  dividend  rates  and 
yields,  or  the  range  thereof,  and  the 
frequency  of  payments  on  the 
subsidiary's  securities; 

(6)  The  minimum  denomination  of 
the  subsidiary's  securities;  and 

(7)  where  me  subsidiary  marketed  or 
intends  to  market  the  securities. 

(d)  Sales  of  the  subsidiary's  securities 
to  retail  customers  must  comply  vrith 
§  545.74  of  this  chapter. 

f  569.1 3    How  may  a  savings  association 
sxardss  Its  salvage  power  In  connection 
with  a  service  corporation  or  lower-tier 
sntMss? 

(a)  In  accordance  with  this  section,  a 
savings  association  ("you")  may 
exercise  your  salvage  power  to  make  a 


contribution  or  a  loan  (including  a 
guarantee  of  a  loan  made  by  any  other 
person)  to  your  service  corporation  or 
lower-tier  entity  ("salvage  investment") 
that  exceeds  the  maximiun  amount 
otherwise  permitted  under  law  or 
regulation.  You  must  notify  OTS  at  least 
30  days  before  making  such  a  salvage 
investment.  This  notice  must 
demonstrate  that: 

(1)  The  salvage  investment  protects 
yoin  interest  in  the  service  corporation 
or  lower-tier  entity; 

(2)  The  salvage  investment  is 
consistent  with  safety  and  soundness; 
and 

(3)  You  considered  alternatives  to  the 
salvage  investment  and  determined  that 
such  alternatives  would  not  adequately 
satisfy  paragraphs  (a)(1)  and  (a)(2)  of 
this  section. 

(b)  If  OTS  notifies  you  within  30  days 
that  the  Notice  presents  supervisory 
concerns,  or  raises  significant  issues  of 
law  or  policy,  you  must  apply  for  and 
receive  OTS's  prior  written  approval  in 
accordance  with  §  516.1(c)  of  this 
chapter  before  making  a  salvage 
investment. 

(c)  If  yoin  service  corporation  or 
lower-tier  entity  is  a  GAAP-consolidated 
subsidiary,  your  salvage  investment 


imder  this  section  will  be  considered  an 
investment  in  a  subsidiary  for  purposes 
of  part  567  of  this  chapter. 

PART  560— LENDING  AND 
INVESTMENT 

5.  The  authority  citation  for  part  560 
continues  to  read  as  follows: 

Authority:  12  U.S.C  1462, 1462a,  1463. 
1464, 1467a.  1701^3, 1828,  3803,  3806;  42 
U.S.C  4106. 

6.  Section  560.30  is  revised  to  read  as 
follows: 

§  560.30    General  lending  and  Investmsnt 
powers  of  federal  savings  associations. 

Piu^uant  to  section  5(c)  of  the  Home 
Owners'  Loan  Act  (HOLA),  12  U.S.C. 
1464(c),  a  federal  savings  association 
may  make,  invest  in,  purchase,  sell, 
participate  in,  or  otherwise  deal  in 
(including  brokerage  or  warehousing)  all 
loans  and  investments  allowed  under 
section  5(c)  of  the  HOLA  including, 
without  limitation,  the  following  loans, 
extensions  of  credit,  and  investments, 
subject  to  the  limitations  indicated  and 
any  such  terms,  conditions,  or 
limitations  as  may  be  prescribed  from 
time  to  time  by  the  OTS  by  policy 
directive,  order,  or  regulation: 


LENDING  AND  INVESTMENT  POWERS  CHART 


Category 


HOLA  authorization 


Statutory  investment  limitations  (Endnotes 
contain  applicable  regulatory  limitations) 


Bankers'  tjanl<  stock 

Business  devek)pment  credit  corporations 

Ckimmercial  toans  


Commercial  paper  and  corporate  debt  securi- 
ties. 

Community  development  toans  and  equity  in- 
vestments. 

Construction  loans  without  security 

Consunf)er  loans 

Credit  card  \oat\s  or  toans  made  through  credK 

card  accounts. 

Deposits  in  insured  depository  institutions  

Education  toans  

Federal    government   and    govemment-sporv 

sored  enterprise  securities  arxj  instruments. 

Finance  leasing ~..» 

Foreign  assistance  investments  

General  leasing 

Home  improvement  loans 

Home  (residential)  loans* 

HUD-insured  or  guaranteed  investnrtents  

insured  toans  

Liquidity  investments 

Loans  secured  by  deposit  accounts 

Loans  to  financial  institutions,  brokers,  and 

dealers. 

Manufactured  home  loans  ....~................ 

Mortgage-backed  securities 

National  Housing  Partnership  Corporatton  and 

related  partnerships  ami  joint  ventures. 
Nofxx)nforming  loans 


5(c)(4)(E)  . 
5(c)(4)(A)  . 

5(c)(2)(A)* . 


5(C)(2)(D)  ., 

5(c)(3)(B)  .. 

5(c)(3)(D)  ., 

5(C)(2)(D)  .. 
(5)(C)(1)(T) 


5(c)(1)(G)  

5(C)(1)(U)  ...- 

5(c)(1)(C),  5(c)(1)(D),  5(c)(1)(E),  5(c)(1)(F) 

5(c)(1)(B),  5(c)(2)(A),  5(c)(2)(B),  5(c)(2)(D) 

5(c)(4)(C)  

5(c)(2)(C)  ...._ 

5(c)(1)(J)  - 

5(c)(1)(B) 

5(c)(1)(0)  

5(c)(1)(l),  5(c)(1)(K)  

5(c)(1  )(M) 

5(c)(1  )(A)  

5(0(1  )iL)  ..... .,. „ 


5(c)(1)(J)  , 

5(c)(1)(R) 

5(c)(1)(N) 

5(c)(3)(C) 


Same  terms  as  applk»t)le  to  national  banks. 
The  lesser  of  .5%  of  total  outstanding  toans  or 

$250,000. 
20%  of  total  assets,  provxled  that  amounts  in 

excess  of  1 0%  of  total  assets  may  be  used 

only  for  smaH  business  toans. 
Up  to  35%  of  total  assets.'-  ^ 

5%  of  total  assets,  provided  equity  invest- 
ments do  not  exceed  2%  of  total  assets.^ 

In  tf)e  aggregate,  the  greater  of  total  capital  or 
5%  of  total  assets. 

Up  to  35%  of  total  assets.  <•  *. 

None.^ 

None.* 
None.* 
None.* 

Based  on  purpose  and  property  financed.' 

1%  of  total  assets.'' 

^0%  of  assets.' 

None.' 

None.*« 

None.* 

None.* 

None.*-  "> 

None.*- "  , 

None.*-  'J       V—- 

None.'-  " 

None.* 

None.* 

5%  of  total  assets. 
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Category 


HOLA  aulhoriztfian 


Statutory  investment  limitations  (Endnotes 
contain  appticabie  regulatory  Kniitations) 


Nonreeidermaf  real  property  loans 

Open-ervj   management   investmert  cornpa- 

nies'*. 
Service  corporations ...... 


SmaA  business  investment  companies*' ..... 

Small-txjsiness-felated  securities 

State  and  local  govemment  obligations  

State  housing  corporations 

Transaction  account  loans.  Including  overdrafts 


5(c)(2)(B) 
5(c){1)(Q) 

5(C)(4)(B) 


5(C)(4)(D) 
5(c)(1)(S) 
5(C)(1)(H) 
5(C)(1)(P) 
5(c)(1)(A) 


400%  of  total  capital.'* 
None.' 

3%  of  total  assets,  as  long  as  any  amounts  in 
excess  of  2%  of  total  assets  further  commu- 
nity, inner  city,  or  community  development 
purposes.!*^ 

1%  of  total  assets. 

None.* 

None.*- '» 

None.*-  " 

None.»» 


Notes: 

■  For  purposes  of  determining  a  Federal  savings  association's  percentage  of  assets  limitation,  investment  In  commercial  paper  artd  corporate 
debt  securities  must  be  aggregated  with  the  Federal  savings  association's  investment  in  consumer  loans. 

2  A  Federal  savings  association  may  invest  in  commercial  paper  and  corporate  debt  securities,  wtiich  irxdudes  corporate  debt  securities  corv 
vertible  irto  stock,  subject  to  the  provisions  of  §560.40.  Amounts  in  excess  of  30%  of  assets,  in  the  aggregate,  may  be  invested  only  in  obfiga- 
ions  purchased  by  \he  association  directly  from  the  original  obligor  arxl  tor  which  no  finder's  or  referral  fees  nave  been  paid. 

*The  2%  of  assets  linrvtation  is  a  sublimit  for  investments  wimin  the  overall  5%  of  assets  limitation  on  community  development  loans  and  in- 
vestments. The  qualitative  starvtards  for  such  loans  arxj  investments  are  set  forth  in  HOLA  section  5(c)(3)(B),  as  explained  in  an  opinion  of  the 
OTS  Chief  Counsel  dated  May  10,  1995  (available  upon  request  at  the  address  set  forth  in  §516.1  (a)  of  this  chapter). 

'Amounts  in  excess  of  30%  of  assets,  in  aggregate,  may  be  invested  only  in  loans  made  by  the  association  aredly  to  ttie  original  obligor  arxl 
for  which  no  finder's  or  refenal  fees  have  been  paid.  A  Federal  savings  association  may  include  loans  to  dealers  in  consumer  goods  to  nnarKe 
inventory  and  ftoor  piarming  in  ttie  total  investment  made  under  this  section. 

'While  there  is  no  statutory  linvt  on  certain  categories  of  loans  and  investments,  including  credK  card  loans,  home  improvement  loans,  edu- 
cation loans,  and  deposit  account  loans,  OTS  may  establish  an  individual  limit  on  such  loans  or  investments  if  the  association's  concentration  in 
such  loans  or  investments  presents  a  safety  arxl  sourvlness  concern. 

'A  Federal  savings  association  may  engage  in  leasing  activities  subject  to  ttie  provisions  of  § 560.41 . 

^This  1%  of  assets  limitatton  applies  to  the  aggregate  outstanding  investments  made  under  the  Foreign  Assistance  Act  and  in  ttie  capital  of 
the  Inter-American  Savings  and  Loan  Bank.  Such  investmente  may  be  made  sut)ject  to  ttie  provisions  of  §560.43. 

*A  home  (or  residential)  toan  inckxles  loans  secured  by  one-to-four  family  dwellings,  muMi-family  residential  property  and  loans  secured  by  a 
unit  or  units  of  a  condominium  or  housing  cooperative. 

*A  Federal  savings  assodatfon  may  make  home  toana  sutMect  to  ttie  provisfons  of  §§560.33,  560.34  and  560.35. 

'"The  assets  qualifying  as  liquidtty  investments  are  described  in  §566. 1(g)  of  this  chapter.  The  maturity  limitatkxis  (except  those  for  bankers 
acceptances)  of  §  566.1  (g)  of  this  ctiapter  do  not  apply  for  purposes  of  ttiis  section. 

■  >  Loans  secured  by  savings  accounts  and  other  time  deposits  may  be  made  wittxxjt  limitation,  provided  the  Federal  savings  association  ot>- 
tains  a  lien  on,  or  a  pledge  of,  such  accounts.  Such  loans  may  not  exceed  the  withdrawable  amount  of  ttie  account 

'^A  Federal  savings  association  may  only  invest  in  these  loans  if  they  are  secured  by  oUigatkxis  of.  or  by  obligations  fully  guaranteed  as  to 
principal  and  interest  by.  the  United  States  or  any  of  its  agencies  or  instrumentalities,  ttie  borrower  is  a  financial  institutfon  insured  by  the  Federal 
Deposit  Insurance  Corporation  or  is  a  broker  or  dealer  registered  with  the  Securities  and  Exctwnge  Commisston,  and  ttie  market  value  of  the  se- 
curities for  eacti  loan  at  least  equals  ttie  amount  of  the  loan  at  ttie  time  it  is  made. 

<> If  the  wheels  and  axles  of  the  manufactured  home  have  been  removed  and  it  is  pemnanently  affixed  to  a  foundation,  a  toan  secured  by  a 
combination  of  a  manufactured  home  arxl  devetoped  resklential  tot  on  wtiich  It  sits  may  be  treated  as  a  home  toan. 

'*Wittiout  regard  to  any  limitations  of  ttiis  part  a  Federal  savings  association  may  make  or  invest  in  ttie  fully  insured  or  guaranteed  portion  of 
nonresidential  real  estate  loans  Insured  or  guaranteed  by  the  Economy  Devetopment  Administration,  ttie  Farmers  Home  Administration,  or  the 
Small  Business  Administratton.  Unguaranteed  porttons  of  guaranteed  kians  must  be  aggregated  with  uninsured  toans  when  determining  an  asso- 
ciation's compliance  with  the  400%  of  capital  limitatton  for  otfier  real  estate  toans. 

"This  auttiority  is  limited  to  investments  in  open-end  management  investment  companies  ttiat  are  registered  with  the  Securities  and  Exchange 
Comnwssion  under  the  Investment  Cornpany  Act  of  1940.  The  portfolio  of  the  investment  connpany  must  be  restricted  tjy  the  company's  invest- 
ment policy  (changeable  only  if  auttiorized  by  shareholder  vote)  solely  to  investments  that  a  Federal  savings  association  may.  witfiout  limitatton 
as  to  percentage  of  assets.  Invest  in,  sell,  redeem.  hoW.  or  ottienwise  deal  in.  Separate  and  apart  from  this  auttxjrrty,  a  Federal  savings  associa- 
tion may  make  pass-through  investments  to  the  extent  authorized  t>y  §  560.32. 

'«A  Federal  savings  association  may  invest  In  sen/ice  corporattons  subject  to  the  provistons  of  part  559  of  this  chapter. 

i^A  Federal  savings  association  may  only  invest  in  smaH  business  investment  companies  formed  pursuant  to  sectton  301(d)  of  the  Small  Busi- 
ness Investment  Act  of  1 968. 

'•This  category  Includes  obligations  issued  by  any  state,  tenitory,  or  possession  of  the  United  States  or  political  subdiviston  thereof  (including 
any  agency,  corporation,  or  instrumentality  of  a  state  or  political  sutidiviston),  sut)ject  to  §560.42. 

■'A  Federal  savings  association  may  invest  in  state  housing  corporations  sut3ject  to  the  provistons  of  §560.121 . 

» Payments  on  accounts  In  excess  of  the  account  balance  (overdrafts)  on  commercial  deposit  or  transactton  accounts  shall  be  considered 
commercial  loans  for  purposes  of  determining  ttie  association's  percentage  of  assets  limitation. 


7.  Sections  560.32.  560.36,  and  560.37 
are  added  to  read  as  follows: 

f  560.32    Pass-ltirough  Investinants. 

(a)  A  federal  savings  association 
("you")  may  make  pass-through 
investments.  A  pass-through  investment 
occurs  when  you  invest  in  an  entity 
("company")  that  engages  only  in 
activities  that  you  may  conduct  directly 
and  the  investment  meets  the 
requirements  of  this  section.  If  an 


investment  is  authorized  imder  both 
this  section  and  some  other  provision  of 
law,  you  may  designate  under  which 
authority  or  authorities  the  investment 
is  made.  When  making  a  pass-through 
investment,  you  must  comply  with  all 
the  statutes  and  regulations  that  would 
apply  if  you  were  engaging  in  the 
activity  directly.  For  example,  your 
proportionate  share  of  the  company's 
assets  will  be  aggregated  with  the  assets 
you  hold  directly  in  calculating 


investment  limits  (e.g.,  no  more  than 
400%  of  total  capital  may  be  invested  in 
nonresidential  real  property  loans). 

(b)  You  may  make  a  pass-through 
investment  without  prior  notice  to  CTTS 
if  all  of  the  following  conditions  are 
met: 

(1)  You  do  not  invest  more  than  15% 
of  your  total  capital  in  one  company; 

(2)  The  book  value  of  your  aggregate 
pass-through  investments  does  not 


'-' ;»• 
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exceed  50%  of  your  total  capital  after 
making  the  investment; 

(3)  Yaai  investment  would  not  give 
you  direct  or  indirect  control  of  the 
company; 

(4)  Your  liability  is  limited  to  the 
amount  of  your  investment;  and 

(5)  The  company  falls  into  one  of  the 
following  categories: 

(i)  A  limited  partnership; 

(ii)  An  open-end  mutual  fund; 

(iii)  A  closed-end  investment  trust; 

(iv)  A  limited  liability  company:  or 

(v)  An  entity  in  which  you  are 
investing  primarily  to  use  the 
company's  services  (e.g.,  data 
processing). 

(c)  If  you  want  to  make  other  pass- 
through  investments,  you  must  provide 
OTS  with  30  days'  advance  notice.  If 
within  that  30-day  period  OTS  notifies 
you  that  an  investment  presents 
supervisory,  legal,  or  safety  and 
soiuidness  concerns,  you  must  file  an 
application  with  OTS  in  accordance 
with  §  516.1  of  this  chapter  and  may  not 
make  the  investment  without  first 
receiving  OTS's  prior  written  approval. 
Notices  under  this  section  are  deemed 
to  be  applications  for  purposes  of 
statutory  and  regulatory  references  to 
"applications."  Any  conditions  that 
OTS  imposes  on  any  pass-through 
investment  shall  be  enforceable  as  a 
condition  imposed  in  writing  by  the 
OTS  in  coimection  with  the  granting  of 
a  request  by  a  savings  association  within 
the  meaning  of  12  U.S.C.  1818(b)  or 
1818(i). 

§  560.36    D«  minhnla  Investments. 

A  federal  savings  associatidn  may 
invest  in  the  aggregate  up  to  the  greater 
of  one-fourth  of  1%  of  its  total  capital 
or  $100,000  in  community  development 
investments  of  the  type  permitted  for  a 
national  bank  imder  12  CFR  Part  24. 

$560.37    Real  estate  for  office  and  related 
facilities. 

A  federal  savings  association  may 
invest  in  real  estate  (improved  or 
unimproved)  to  be  used  for  office  and 
related  facilities  of  the  association,  or 
for  such  office  and  related  facilities  and 
for  rental  or  sale,  if  such  investment  is 
made  and  maintained  under  a  prudent 
program  of  property  acquisition  to  meet 
the  federal  savings  association's  present 
needs  or  its  reasonable  futiue  needs  for 
office  and  related  facilities.  A  federal 
savings  association  may  not  make  an 
investment  that  would  cause  the 
outstanding  book  value  of  all  such 
investments  (including  investments 
under  §  S59.4(e)(2)  of  this  chapter)  to 
exceed  its  total  capital. 

8.  Section  560.93  is  amended  by 
revising  paragraph  (a)  to  read  as  follows: 


§560.93    Lending  Hmltatlons. 

(a)  Scope.  This  section  applies  to  all 
loans  and  extensions  of  credit  to  third 
parties  made  by  a  savings  association 
and  its  subsidiaries.  This  section  does 
not  apply  to  loans  made  by  a  savings 
association  or  a  GAAP-consolidated 
subsidiary  to  subordinate  orgahizations 
or  affiliates  of  the  savings  association. 
The  terms  subsidiary,  GAAP- 
consoIidated.subsidiary,  and 
subordinate  organization  have  the  same 
meanings  as  specified  in  §  559.2  of  this 
chapter.  The  term  affiliate  has  the  same 
meaning  as  specified  in  §  563.41  of  this 
chapter. 


PART  563-OPERATIONS 

9.  The  authority  citation  for  part  563 
continues  to  read  as  follows: 

Authority:  12  U.S.C.  375b.  1462. -1462a, 
1463. 1464,  1467a.  1468, 1817. 1828,  3806; 
42  U.S.C  4106. 

$§563.37,563.38.563.132    [Removed] 

10.  Sections  563.37,  563.38,  and 
563.132  are  removed. 

11.  Section  563.41  is  amended  by 
revising  paragraph  (b)(4)  to  read  as 
follows: 

§  563.41    Loans  and  ottier  transactions 
with  affillstes  and  subsidlartes. 

*  *        •        •        * 

(b)-**    ' 

(4)  The  term  subsidiary,  when  used  in 
coimection  with  a  savings  association 
means  a  company  that  is  controlled  by 
that  savings  association  within  the 
meaning  of  part  574  of  this  chapter; 

*  ■^.  ■.     »        •        • 

PART  567— CAPITAL 

12.  The  authority  citation  for  part  567 
continues  to  read  as  follows: 

Authority:  12  U.S.C.  1462, 1462a,  146?, 
1464. 1467a.  1828  (note). 

13.  Section  567.1  is  amended  by 
removing  in  paragraph  (1)(1)  the  phrase 
"(either  direcdy  or  throu^  ownership 
of  a  subsidiary)",  and  by  revising 
paragraph  (dd)  to  read  as  follows: 

$567.1    Definitions. 

*  •        •        •        * 

(dd)  Subsidiary.  The  term  subsidiary 
means  any  corporation,  partnership, 
business  trust,  joint  venture,  association 
or  similar  organization  in  which  a 
savings  association  directly  ot  indirectly 
holds  an  ownership  interest  and  the 
assets  of  which  are  consoUdated  with 
those  of  the  savings  association  for 
purposes  of  reporting  under  Generally 
Accepted  Accounting  Principles 
(GAAP).  Generally,  these  are  majority- 


owned  subsidiaries.'  This  definition 
does  not  include  ownership  interests 
that  were  taken  in  satisfaction  of  debts 
previously  contracted,  provided  that  the 
reporting  association  has  not  held  the 
interest  for  more  than  five  years  or  a 
longer  period  approved  by  the  OTS. 


PART  571— STATEMENTS  OF  POUCY 

14.  The  authority  citation  for  part  571 
continues  to  read  as  follows: 

Authority:  5  U.S.C.  552,  559;  12  U.S.C 
1462a.  1463. 1464. 

1571,21    [Removed] 

15.  Section  571.21  is  removed. 
Dated:  December  6. 1996. 

By  the  Office  of  Thrift  Supervision. 
Nicolas  P.  Retsinas, 
Director. 
[FR  Doc.  96-31639  Filed  12-17-96;  8:45  am) 
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DEPARTMENT  OF  TRANSPORTATION 

FedeiBl  Aviation  AdministFation 

14  CFR  Part  71 

[Airspace  Docket  No.  96-AWP-29] 

Revocation  of  Class  E  Airspace; 
Alameda,  CA 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 

ACTION:  Final  rule. 

SliMMARY:  This  action  revokes  the  Class 
E  airspace  area  at  Alameda,  CA.  The 
base  closure  of  Alameda  Naval  Air 
Station  (NAS)  has  made  this  action 
necessary.  The  intended  effect  of  this 
action  is  to  revoke  controlled  airspace 
since  the  purpose  and  requirements  for 
the  surface  area  no  longer  exist  at 
Alameda  NAS  (Nimitz  Field),  CA. 
EFFECTIVE  DATE:  0901  UTC  January  15, 
1997. 

FOR  FURTHER  INFORMATION  CONTACT: 
William  Buck.  Airspace  SpedaUst, 
Operations  Branch,  AWP-530,  Air 
Traffic  Division,  Western-Pacific 
Region,  Federal  Aviation 
Administration,  15000  Aviation 
Boulevard,  Lawndale,  California  9(^61. 
telephone  (310)  725-6556. 


'  The  OTS  rwervw  the  right  to  review  a  savings 
association's  investment  in  a  subsidiary  on  a  caa»- 
by-case  basis.  If  the  OTS  detennines  that  such 
investment  is  more  appropriately  treated  as  an        , 
equity  security  or  an  ownership  interest  in  a 
subsidiary,  it  will  make  such  determination 
regdrdless  of  the  percentage  of  ownership  held  by 
the  savings  aaaociatioa. 
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SUPPLEMENTARY  MFORMATION: 
History 

On  October  16. 1996.  the  FAA 
proposed  to  amend  Part  71  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  71)  by  revoking  the  Class  E  airspace 
area  at  Alameda,  CA  (61 FR  53880).  This 
action  will  revoke  controlled  airspace 
since  the  pvirpose  and  requirements  for 
the  surface  area  no  longer  exist  at 
Alameda  NAS  (Nimitz  Field),  CA. 
Interested  parties  were  invited  to 
participate  in  this  rulemaking 
proceeding  by  submitting  written 
comments  on  the  proposals  to  the  FAA. 
No  comments  to  the  proposal  were 
received.  Class  E  airspace  designations 
are  published  in  paragraph  6002  of  FAA 
Order  7400.9D  dated  September  4. 1996, 
and  effective  September  16, 1996,  which 
is  incorporated  by  reference  in  14  CFR 
71.1.  The  Class  E  airspace  designations 
listed  in  this  document  will  be  removed 
subsequently  in  this  Order. 

The  Rule 

This  amendment  to  part  71  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  71)  revokes  the  Class  E  airspace 
area  at  Alameda,  CA.  The  base  closure 
of  Alameda  Naval  Air  Station  (NAS)  has 
made  this  action  necessary.  The 
intended  effect  of  this  action  is  to 
revoke  controlled  airspace  since  the 
purpose  and  requirements  for  the 
surface  area  no  longer  exist  at  Alameda 
NAS  (Nimitz  Field),  CA. 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
firequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current  Therefore,  this  regiilation — (1) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  10034;  February  26.  1979);  and  (3) 
does  not  warrant  preparation  of  a 
Regulatory  Evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  only  affect  air 
traffic  procedures  and  air  navigation,  it 
is  certified  that  this  rule  will  not  have 
a  significant  economic  impact  on  a 
substfmtial  number  of  small  entities 
under  the  ehteria  of  the  Regulatory 
Flexibility  Act. 

List  c^  Subjects  in  14  CFR  Pajt  71 

Airspace,  Incorporation  by  reference, 
Navigation  (air). 

Adoption  of  the  Amendment 

In  consideration  of  the  foregoing,  the 
Fedeiul  Aviation  Administration 
amends  14  CFR  part  71  as  follows: 


PART  71— [AMENDED]     .  . 

1.  The  authority  citation  for  14  CFR 
part  71  continues  to  read  as  follows: 

Authority:  49  U.S.C  106(g),  40103,  40113, 
40120;  E.O.  10854,  24  FR  9565.  3  CFR,  1959- 
1963  Comp.,  p.  389;  14  CFR  11.69. 

§71.1    [Aimndad] 

2.  The  incorporation  by  refierence  in 
14  CFR  71.1  of  the  Federal  Aviation 
Administration  Order  7400:9D,  Airspace 
Designations  and  Reporting  Points, 
dated  September  4, 1996,  and  effective 
September  16, 1996,  is  amended  as 
follows: 

Paragraph  6002    Class  E  airspace.        '  ' '  '' 

AWP  CA  E2  Alameda  NAS.  CA  (Removed] 

•         •         *         •         • 

Issued  in  Los  Angeles,  California,  on 
November  29, 1996. 
Sabra  W.  Kaulia. 

Assistant  Manager,  Air  Traffic  Division, 
Western-Pacific  Region. 
[FR  Doc.  96-32017  Filed  12-17-96;  8:45  am] 
BKUNQ  CODE  4910-13-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration    ■ 

21  CFR  Parts  510  and  520 

Animal  Drugs,  Feeds,  and  Related 
Products;  Change  of  Sponsor   ^  „ 

AGENCY:  Food  and  Drug  Administration, 

HHS. 

action:  Final  rule. 

SUMMAflY:  The  Food  and  Drug 
Administration  (FDA)  is  amending  the 
animal  drug  regulations  to  reflect  a 
change  of  sponsor  for  a  new  animal  drug 
application  (NADA)  from  Mallincluodt 
Veterinary,  Inc.,  to  Veterinary 
Specialties,  Inc. 

EFFECTIVE  DATE:  December  18, 1996. 
FOR  FURTHER  INFORMATION  CONTACT: 
Thomas  J.  McKay,  Center  for  Veterinary 
Medicine  (HFV-102),  Food  and  Drug 
Administration,  7500  Standish  PL, 
Rockville,  MD  20855,  301-827-0213. 
SUPPLEMENTARY  INFORMATION: 
Mallinckrodt  Veterinary,  Inc., 
Mimdelein,  IL  60060,  has  informed  FDA 
that  it  has  transferred  ownership  of,  and 
all  rights  and  interests  in,  NADA  65-107 
for  entromycin  powder  to  Veterinary 
Specialties,  Inc.,  387  North  Valley  Ct., 
Barrington,  IL  60010.  Accordingly,  the 
agency  is  amending  the  regulations  in 
21  CFR  510.600(c)(1)  and  (c)(2)  by 
alphabetically  adding  a  new  listing  for 
Veterinary  Specialties,  Inc.  The  agency 


is  also  amending  21  CFR  520.154b  to      ' 
reflect  the  transfer  of  ownership. 

List  of  Subjects 

21  CFR  Part  510 

Administrative  practice  and 
procedure.  Animal  drugs.  Labeling. 
Reporting  and  recordkeeping 
requirements. 

21  CFR  Part  520 

Animal  drugs. 

Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs  and  redelegated  to 
the  Center  for  Veterinary  Medicine,  21 
CFR  parts  510  and  520  are  amended  as 
follows: 

PART  510— NEW  ANIMAL  DRUGS 

1.  The  authority  citation  for  21  CFR 
part  510  continues  to  read  as  follows: 

Authority:  Sees.  201.  301,  501,  502,  503, 
512.  701.  721  of  the  Federal  Food,  Drug,  and 
Cosmetic  Act  (21  U.S.C.  321,  331.  351,  352, 
353,  360b,  371,  379e). 

2.  Section  510.600  is  amended  in  the 
table  in  paragraph  (c)(1)  by 
alphabetically  adding  a  new  entry  for 
"Veterinary  Specialties,  Inc."  and  in  the 
table  in  paragraph  (c)(2)  by  numerically 
adding  a  new  entry  for  "062925"  to  read 
as  follows: 

S  51 0.600    Names,  addresses,  and  drug 
labeler  code*  of  sponsors  of  approved 
applications. 

•        ••••• 

(c)  •  •  • 
(D*  *  * 


Rmi  name  and  ad- 
dress 


Drug  latMlercode 


Veterinary  Specialties, 
Inc.,  387  North  Val- 
ley Ct.,  Barrington. 
IL  60010 


062925 


(2) 


Drug  labeler  code 


Firm  Name  and  ad- 


062925  Veterinary  Spedallies. 

Inc.,  387  North  Val- 
ley CL,  Barrington, 
IL  60010 
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PART  520— ORAL  DOSAGE  FORM 
NEW  ANIMAL  DRUGS 

3.  The  authority  citation  for  21  CFR 
part  520  continues  to  read  as  follows: 

AudMtrity:  Sec.  512  of  the  Federa!  Food, 
Drug,  and  Cosmetic  Act  (21  U.S.C  360b). 

SS2ai54b    [Amended] 

4.  Section  520.154b  Soluble  bacitracin 
methylene  disalicylate  and  streptomycin 
sulfate  oral  powder  is  amended  in 
paragraph  Cb)  by  removing  "011716" 
and  adding  in  its  place  "062925". 

Dated:  December  5, 1996. 
Robert  C  LiviiigBton, 
Director,  Office  of  New  Animal  Drug 
Evaluation.  Center  for  Veterinary  Medicine. 
[FR  Doc.  96-32067  Filed  12-17-96;  8:45  am] 
BNJJNQ  OOOC  41W-ei-F 


21  CFR  Part  520 

Oral  Dosage  Form  New  Animal  Drugs; 
Carprofen  Capiets 

agency:  Food  and  Drug  Administration, 

HHS. 

ACTKM:  Final  rule. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  amending  the 
animal  drug  regulations  to  reflect 
approval  of  a  new  animal  drug 
application  (NADA)  filed  by  Pfizer,  Inc. 
TTie  NADA  provides  for  oral  use  of 
nonsteroidal  anti-inflammatory 
carprofen  capiets  in  dogs  for  relief  of 
pain  and  inflammation.  Carprofen  has 
been  shown  to  be  clinically  effective  for 
the  relief  of  signs  associated  with 
osteoarthritis. 

EFFECTIVE  DATE:  December  18, 1996. 
FOR  FURTHER  INFORMATION  CONTACT: 
Marcia  K-  Larkins,  Center  for  Veterinary 
Medicine  (HFV-112),  Food  and  Drug 
Administration,  7500  Standish  PL, 
Rockville,  MD  20855,  301-594-0614. 
SUPPLEMENTARY  INFORMATION:  Pfizer, 
Inc.,  235  East  42d  St.,  New  Yoric,  NY 
10017,  filed  NADA  141-053,  which 
provides  tar  oral  use  of  carprofsn 
capiets  in  dogs  for  the  relief  of  pain  and 
inflammation.  Carprofen  has  been 
shown  to  be  clinically  effective  for  the 
relief  of  signs  associated  with 
osteoarthritis.  The  drug  product  is  .  j. 
restricted  to  veterinary  prescription  use 
only.  The  NADA  is  approved  as  of 
tDctober  25, 1996,  and  the  regulations 
are  amended  by  adding  new  21  CFR 
520.309  to  reflect  the  approval.  The 
basis  for  approval  is  discussed  in  the 
freedom  of  information  sunamary. 

In  accordance  with  the  freedom  of 
information  provisions  of  21  CFR  part 
20  and  21  CFR  514.1  l(e)(2)(ii),  a 


simimary  of  safety  and  effectiveness 
data  and  information  submitted  to 
support  approval  of  this  application 
may  be  seen  in  the  Dockets  Management 
Branch  (HFA-305),  Food  and  Drug 
Administration,  12420  Parklawn  Dr., 
rm.  1-23,  Rockville,  MD  20857,  between 
9  a.m.  and  4  p.m.,  Monday  through 
Friday. 

Under  section  512(c)(2)(F)(i)  of  the 
Federal  Food,  Drug,  and  Cosmetic  Act 
(21  U.S.C.  360b(c)(2)(F)(i)),  this 
approval  qualifies  for  5  years  of 
marketing  exclusivity  beginning  October 
25, 1996,  because  no  active  ingredient 
(including  any  ester  or  salt  thereof)  of 
the  drug  has  been  approved  previously 
in  any  other  NADA. 

The  agency  has  carefully  considered 
the  potential  environmental  effects  of 
this  action.  FDA  has  concluded  that  the 
action  will  not  have  a  significant  impact 
on  the  himian  environment,  and  that  an 
environmental  impact  statement  is  not 
required.  The  agency's  finding  of  no 
significant  impact  and  the  evidence 
supporting  that  finding,  contained  in  an 
environmental  assessment,  may  be  seen 
in  the  Dockets  Management  Branch 
(address  above]  between  9  a.m.  and  4 
p.m.,  Monday  through  Friday. 

List  of  Sul^ects  in  21  CFR  Part  520 

Animal  drugs. 

Therefore,  imder  the  Federal  Food, 
Drug,  and  Cosmetic  Act  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs  and  redelegated  to 
the  Center  for  Veterinary  Medicine,  21 
CFR  part  520  is  amended  as  follows: 

PART  520— ORAL  DOSAGE  FORM 
NEW  ANIMAL  DRUGS 

1.  The  authority  citation  for  21  CFR 
part  520  continues  to  read  as  follows: 

Authority:  Sec.  512  of  the  Federal  Food, 
Drug,  and  CosmeUc  Act  (21  U.S.C.  360b). 

2.  New  §  520.309  is  added  to  read  as 
follows: 

§  520.309    Carprofen  capiets. 

(a)  Specification.  Each  capiat  contains 
25,  75.  or  100  milligrams  of  carprofen. 

(b)  Sponsor.  See  No.  000069  in 
§  510.600(c]  of  this  chapter. 

(c)  Conditions  of  use  in  dogs — (1) 
Amount  1  milligram  per  pound  of  body 
weight  twice  daily.  Capiets  are  scored 
and  dosage  should  be  calctdated  in  half- 
caplet  increments. 

(2)  Indications  for  use.  For  the  relief 
of  pain  and  inflammation  in  dogs. 
Carprofen  has  been  shown  to  be 
clinically  effective  for  the  relief  of  signs 
associated  with  osteoarthritis  in  dogs. 

(3)  Limitations.  The  safis  use  of 
carprofen  in  pregnant  dogs,  dogs  used 
for  breeding  piuposes,  or  in  lactating 


bitches  has  not  been  established.  As  a 
class,  cyclo-oxygenase  inhibitory 
nonsteroidal  anti-inflaqunatory  drugs 
(NSAID's)  may  be  associated  with 
gastrointestinal  and  renal  toxicity. 
Patients  at  greatest  risk  for  renal  toxicity 
are  those  on  concomitant  diuretic 
therapy,  or  those  with  renal, 
cardiovascular,  and/or  hepatic 
dysfunction.  Because  many  NSAID's 
possess  the  potential  to  induce 
gastrointestinal  ulceration,  avoid  or 
closely  monitor  concomitant  use  of 
carprofen  with  other  anti-inflammatory 
drugs,  such  as  corticosteroids  and 
NSAID's.  Carprofen  treatment  was  not 
associated  with  renal  toxicity  or 
gastrointestinal  ulceration  in  safety 
studies  of  up  to  10  times  the  dose  in 
dogs.  Do  not  use  in  dogs  with  bleeding 
disorders  (e.g..  Von  WUlebrand's 
disease).  Federal  law  restricts  this  drug 
to  use  by  or  on  the  order  of  a  Ucensed 
veterinarian.. 

Dated:  December  6, 1996. 
StBphen  F.  Sundlof; 

Director,  Center  for  Veterinary  Medicine. 
[FR  Doc.  96-32068  Filed  12-17-96;  8:45  am] 
BNJJNQ  CODE  41S»41-F 


21CFRPart522 

New  Animal  Drugs  and  Related 
Products;  Change  of  Sponsor 

agency:  Food  and  Drug  Administration, 

HHS. 

action:  Final  rule. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  amending  the 
animal  drug  regulations  to  reflect  a 
change  of  sponsor  for  a  new  animal  drug 
application  (NADA)  from  Pfizer,  Inc.,  to 
Intervet,  Inc. 

effective  date:  December  18. 1996. 
FOR  further  MFORMATION  CONTACT: 
Thomas  J.  McKay,  Center  for  Veterinary 
Medicine  (HFV-102),  Food  and  Drug 
Administration,  7500  Standish  PL, 
Rockville,  MD  20855,  301-827-0213. 
SUPPLEMENTARY  INFORMATION:  Pfizer. 
Inc.,  235  East  42d  St.,  New  Yoric.  NY 
10017.  has  informed  FDA  that  it  has 
transferred  ownership  of,  and  all  rights 
and  interests  in,  approved  NADA  140- 
857  (luprostiol  sterile  solution)  to 
Intervet,  Inc.,  P.O.  Box  318,  405  State 
St.,  Millsboro,  DE  19966.  Accordingly, 
FDA  is  amending  the  regulations  in  21 
CFR  522.1290  to  reflect  thechai^  of 
sponsor. 

List  of  Subjects  in  21  CFR  Part  522 

Animal  drugs. 

Therefore,  under  the  Federal  Food. 
Drug,  and  Cosmetic  Act  and  imder 
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authority  delegated  to  the  Commissioner 
of  Food  and  Drugs  and  redelegated  to 
the  Center  for  Veterinary  Medicine,  21 
CFR  part  522  is  amended  as  follows: 

PART  522-IMPLANTATION  OR 
INJECTABLE  DOSAQE  FORM  NEW 
ANIMAL  DRUGS 

1.  The  authority  citation  for  21  CFR 
part  522  continuAs  to  read  as  follows: 

Aalhoritj:  Sec.  512  of  the  Federal  Food, 
Drug,  and  CkMmetic  Act  (21  U.S.C  360b). 

1522.1290    [AmMNled] 

2.  Section  522.1290  Lupmstiol  sterile 
solution  is  amended  in  paragraph  (b)  by 
removing  "000069"  and  adding  in  its 
place  "057926". 

Dated:  December  5, 1996. 
Robert  C  Liringitoii, 

Dinctor,  Office  ofNewAnimal  Drug 
Evaluation.  Center  fm  Veterinary  Medicine. 
(FR  Doc.  96-32072  Filed  12-17,^^6;  8:45  am] 

■ajJNQCOOE  41M-01-F 


21CFRPwt522 

Implantation  or  ln)ectable  Dosage 
Form  New  Animal  Drugs;  Propofoi 
Injection 

AQBiCY:  Food  and  Drug  Administration, 

HHS. 

action:  Final  rule. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  amending  the' 
animal  drug  regulations  to  reflect 
approval  of  a  new  animal  drug 
application  (NADA)  filed  by 
Mallinckrodt  Veterinary,  Inc.  The 
NADA  provides  for  intravenous  use  of 
propofoi  injection  in  dogs  as  an 
anesthetic. 

EFFECTIVE  DATE:  December  18, 1996. 
FOR  FURTHER  INFORMATION  CONTACT: 
Sandra  K.  Woods,  Center  for  Veterinary 
Medicine  (HFV-1 1 4).  Food  and  Drug 
Administration,  7500* Standish  PL, 
Rockville,  MD  20855,  301-594-1616. 
SUPPLEMENTARY  INFORMATION: 
Mallinckrodt  Veterinary,  Inc.,  421  East 
Hawley  St,  Mimdelein,  IL  60060,  £Qed 
NADA  141-070.  which  provides  for 
intravenous  use  in  dogs  of  Rapinovef^ 
Anesthetic  Injection  (each  milliliter 
contains  10  milligrams  of  propofoi).  The 
drug  is  used  as  a  single  injection  to 
provide  general  anesthesia  for 
procediues  lasting  up  to  5  minutes,  fcxr 
indiiction  and  maintmance  of  general 
anesthesia  using  incremental  doses  to 
effect,  and  for  induction  of  general 
anesthesia  where  maintenance  is 
provided  by  inhalant  anesthetics.  The 
drug  is  limited  to  use  by  or  on  the  order 


of  a  licensed  veterinarian.  The  NADA  is 
approved  as  of  November  7, 1996,  and 
the  regulatiens  are  amended  in  21  CFR 
part  522  by  adding  new  §  522.2005  to 
reflect  the  approval.  The  basis  of 
approval  is  provided  in  the  freedom  of 
information  smnmary. 

In  accordance  with  the  freedom  of 
information  provisions  of  21  CFR  part 
20  and  514.11(e)(2)(ii),  a  summary  of 
safety  and  effectiveness  data  and 
information  submitted  to  support 
approval  of  this  appUcation  may  he  seen 
in  the  Dockets  Management  Branch 
(HFA-305),  Food  and  Drug 
Administration,  12420  Parklawn  Dr., 
rm.  1-23.  Rockville,  MD  20857,  between 
9  a.m.  and  4  p.m.,  Monday  through 
Friday. 

Under  section  512(c)(2)(F)(i)  of  the 
Federal  Food,  Drug,  and  Cosmetic  Act 
(the  act)  (21  U.S.C.  360b(c)(2)(F)(i)),  this 
approval  qualifies  for  a  5-year  period  of 
marketing  exclusivity  beginning 
November  7. 1996.  because  no  active 
ingredient  (including  any  ester  or  salt  of 
the  active  ingredient)  of  the  drug  has 
been  approved  in  any  other  application 
imder  section  512(b)(1)  of  the  act. 

The  agency  has  carefully  considered 
the  potential  environmental  effects  of 
this  action.  FDA  has  concluded  that  the 
action  will  not  have  a  significant  impact 
on  the  human  environment,  and  that  an 
environmental  impact  statement  is  not 
required.  The  agency's  finding  of  no 
significant  impact  and  the  evidence 
supporting  that  finding,  contained  in  an 
environmental  assessment,  may  be  seen 
in  the  Dockets  Management  Branch 
(address  above)  between  9  a.m.  and  4 
p.m.,  Monday  through  Friday. 

List  of  Subiects  in  21  CFR  Part  522 

Animal  drugs. 

Therefore,  imder  the  Federal  Food, 
Drug,  and  Cosmetic  Act  and  imder 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs  and  redelegated  to 
the  Center  for  Veterinary  Medicine,  21 
CFR  part  522  is  amended  as  follows: 

PART  S22— IMPLANTATION  OR 
INJECTABLE  DOSAQE  FORM  NEW 
ANIMAL  DRUGS  .. 

1.  The  authority  citation  for  21  CFR 
part  522  continues  to  read  as  follows: 

Authority:  Sec.  512  of  the  Federal  Food, 
Drug,  and  Cosmetic  Act  (21  U.S.C  360b). 

2.  New  §  522.2005  is  added  to  read  as 
follows: 

{522.2005    Propofoi  injection. 

(a)  Specifications.  The  drug  is  a 
sterile,  nonpyrogenic,  oil-in-water 
emulsion  containing  10  milligrams  of 
propofoi  per  milliliter. 


(b)  Spons<a:  See  No.  011716  in 
§  510.600(c)  of  this  chapter. 

(c)  Conditions  of  use— {1)  Dogs,  (i) 
The  drug  is  indicated  for  use  as  an 
anesthetic  as  follows:  As  a  single 
injection  to  provide  general  anesthesia 
for  procediures  lasting  up  to  5  minutes; 
for  induction  and  maintenance  of 
general  anesthesia  using  incremental 
doses  to  effect;  for  induction  of  general 
anesthesia  where  maintenance  is 
provided  by  inhaltmt  anesthetics. 

(ii)  The  drug  is  administered  by 
intravenous  injection  as.follows:  For 
induction  of  general  anesthesia  without 
the  use  of  preanesthetics  the  dosage  is 
5.5  to  7.0  milligrams  per  kilogram  (2.5 
to  3.2  milligrams  per  poimd);  for  the 
maintenance  of  general  anesthesia 
without  the  use  of  preanesthetics  the 
dosage  is  1.1  to  3.3  milligrams  per 
kilogram  (0.5  to  1.5  milligrams  per 
poiind).  lie  use  of  preanesthetic 
medication  reduces  propofoi  dose 
requirements. 

(iii)  Adequate  data  concerning  safis 
use  of  propofoi  in  pregnant  and 
breeding  dogs  have  not  been  obtained. 
Doses  may  need  adjustment  for  geriatric 
or  debilitated  patients.  Federal  law 
restricts  this  drug  to  use  by  or  on  the 
order  of  a  licensed  veterinarian. 

(2)  [Reserved] 

Dated:  December  6, 1996. 
Stephen  F.  Simdlof, 
Center  for  Veterinary  Medicine. 
(FR  Doc.  96-32069  Filed  12-17-96;  8:45  am) 
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21  CFR  Parts  522  and  556 

Animal  Drugs,  Feeds,  and  Related 
Products;  Ceftiofur  Sterile  Powder  for 
Injection 

AGENCY:  Food  and  Drug  Administration, 
HHS. 

ACTION:  Final  rule. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  amending  the 
animal  drug  regulations  to  reflect 
approval  of  a  supplemental  new  animal 
drug  application  (NADA)  filed  by 
Pharmacia  &  Upjohn  Co.  The 
supplemental  NADA  provides  for 
intramuscular  use  in  sheep  of  a 
reconstituted  solution  of  ceftiofur  sterile 
powder  for  treatment  of  sheep 
respiratory  disease  (pneumonia). 

EFFECTIVE  DATE:  December  18, 1996. 

FOR  FURTHER  INFORMATION  CONTACT: 
Naba  K.  Das,  Center  for  Veterinary 
Medicine  (HFV-133),  Food  and  Drug 
Administration,  7500  Standish  PL, 
Rockville.  MD  20855.  301-594-1659. 
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SUPPLEMENTARY  WPOmiATION:  Phaimacia 
&  Upjohn  Co.,  7000  Portage  Rd., 
Kalamazoo,  MI  49001-0199,  filed 
supplemental  NADA  140-338,  which 
provides  for  use  of  Naxcel®  Sterile 
Powder  (ceftiofur  sodium)  in  sheep  as  a 
50  milligrams  per  milliliter 
reconstituted  injectable  solution.  The 
product  is  ciurently  approved  for  use  in 
cattle,  swine,  day-old  chicks,  horses, 
and  dogs.  The  supplemental  NADA  is 
approved  as  of  October  25, 1996,  and 
the  regulations  are  amended  in  21  CFR 
522.313  to  reflect  the  approval.  The 
basis  for  approval  is  discussed  in  the 
freedom  of  information  summary. 

Also,  the  regulations  are  amended  in 
21  CFR  556.113  to  state  that  a  tolerance 
for  ceftiofiif-  residues  in  edible  tissues  of 
sheep  is  not  required. 

In  accordance  with  the  freedom  of 
information  provisions  of  21  CFR  part 

20  and  514.11(e)(2)(ii),  a  simunary  of 
safety  and  effectiveness  data  and 
information  submitted  to  support 
approval  of  this  application  may  be  seen 
in  the  Dockets  Management  Branch 
(HFA-305),  Food  and  Drug 
Administration,  12420  Parklawn  Dr., 
rm.  1-23,  Rockville,  MD  20857,  between 
9  a.m.  and  4  p.m.,  Monday  through 
Friday. 

Under  secUon  512(c)(2)(F)(iu)  of  the 
Federal  Food,  Drug,  and  Cosmetic  Act 
C21  U.S.C.  360b(c)(2)(F)rui)),  this 
approval  does  not  qualify  for  marketing 
exclusivity  because  it  does  not  contain 
substantial  evidence  of  the  effectiveness 
of  the  drug  involved,  any  studies  of 
animal  safety  or  himian  food  safety 
(other  than  bioequivalence  or  residue 
studies)  required  for  the  approval  and 
conducted  or  sponsored  by  the 
applicant. 

The  agency  has  carefully  considered 
the  potential  environmental  effects  of 
this  action.  FDA  has  concluded  that  the 
action  will  not  have  a  significant  impact 
on  the  human  enviroiunent,  and  that  an 
environmental  impact  statement  is  not 
required.  The  agency's  finding  of  no 
aignifimnt  impact  and  the  evidence 
supporting  that  finding,  contained  in  an 
environmental  assessment,  may  be  seen 
in  the  Dockets  Management  Branch 
(address  above)  between  9  a.m.  and  4 
p.m.,  Monday  through  Friday. 

List  of  Subjects 

21  CFR  Part  522 
Animal  drugs. 

2lCFRPart556 

Animal  drugs,  Food. 

Therefore,  imder  the  Federal  Food, 
Drug,  and  Cosmetic  Act  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs  and  redelegated  to 


the  Center  for  Veterinary  Medicine,  21 
CFR  parts  522  and  556  are  amended  as 
follows: 

PART  522-MPLANTATION  OR 
INJECTABLE  DOSAQE  FORM  NEW 
ANIMAL  DRUGS 

1.  The  authority  citation  for  21  CFR 
part  522  continues  to  read  as  follows: 

Audiority:  Sec.  512  of  tiie  Federal  Food. 
Drug,  and  Cosmetic  Act  (21  U.S.C.  360b). 

2.  Section  522.313  is  amended  by 
adding  new  paragraph  (d)(7)  to  read  as 
follows: 


S  522.31 3    CeraofureterUepovwdarfor 
Injection. 

*        •        •        •        * 

(d)    •  •  * 

(7)  Sheep— (i)  Amount.  0.5  to  1.0 
milligram  per  poimd  (1.1  to  2.2 
milligrams  per  kilogram)  of  body 
weight. 

(ii)  Indications  for  use.  For  treatment 
of  sheep  respiratory  disease 
(pneumonia)  associated  with  Pasteurella 
haemolytica  and/or  P.  multocida. 

(Hi)  Limitations.  For  intramuscular 
use  only.  Treatment  should  be  repeated 
at  24  hour  intervals  for  a  total  of  3 
consecutive  days.  Additional  treatments 
may  be  given  on  days  4  and  5  for 
animals  which  do  not  show  satisfactory 
response.  Use  of  dosages  in  excess  of 
those  indicated  or  by  imapproved  routes 
of  administration  may  result  in  illegal 
residues  in  tissues.  Federal  law  restricts 
this  drug  to  tise  by  or  on  the  order  of 
a  licensed  veterinarian. 

PART  556— TOLERANCES  FOR 
RESIDUES  OF  NEW  ANIMAL  DRUGS 
IN  FOOD 

3.  The  authority  citation  for  21  CFR 
part  556  continues  to  read  as  follows: 

Authority:  Sees.  402,  512,  701  of  the 
Federal  Food,  Drug,  and  Cosmetic  Act  (21 
U.S.C  342,  360b,  371). 

§556.113    [Amended] 

4.  Section  556.113  Ceftiofur  is    ' 
amended  by  removing  "and  poultry" 
and  by  adding  in  its  place  "poultry,  and 
sheep". 

Dated:  December  6, 1996. 
Stephoi  F.  Sundlot 

Director.  Center  for  Veterinaiy  Medicine. 
[FR  Doc  96-32071  Piled  12-17-96;  8:45  am] 
BaxMO  CODE  4iao-M-r 


21  CFR  Part  558 

New  Animal  Drugs  for  Uaa  in  Animal 
Feeds;  Semduramlcin  with  Bacitracin 
Methylene  Disalicyiate 

AGENCY:  Food  and  Drug  Administratioii. 

HHS. 

ACTION:  Final  rule. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  amending  the 
animal  drug  regulations  to  reflect 
approval  of  a  new  animal  drug 
application  (NADA)  filed  by  Pfizer,  Inc. 
The  NADA  provides  for  using  approved 
single  ingredient  Type  A  medicated 
articles  to  make  combination  drug  Type 
C  medicated  broiler  chicken  feeds 
containing  semduramicin  with 
bacitracin  methylene  disalicyiate.  The 
Type  C  medicated  feed  is  used  for 
prevention  of  coccidiosis  and  for 
improved  feed  efficiency. 
EFFECTIVE  DATE:  December  18, 1996. 
FOR  FURTHER  INFORMATION  CONTACT: 
James  F.  McCormack,  Center  for 
Veterinary  Medicine  (HFV-128),  Food 
and  Drug  Administration,  7500  Standish 
PL.  Rockville,  MD  20855.  301-594- 
1607. 

SUPPLEMENTARY  INFORMATION:  Pfizer, 
fac.  235  East  42d  St.,  New  York,  NY 
10017.  filed  NADA  141-065,  which 
provides  for  combining  approved  Type 
A  medicated  articles  containing 
Aviax''^  (semdiuamidn  sodiimi)  with 
BME>®  (bacitracin  methylene 
disalicyiate)  to  make  combination  drug 
Type  C  medicated  broiler  chicken  feed 
containing  22.7  grams  (g)  of 
semdiuamicin  and  10  to  50  g  of 
bacitracin  methylene  disalicyiate.  The 
Type  C  medicated  feed  is  used  for  the 
prevention  of  coccidiosis  caused  by 
Eimeria  acervulina,  E.  brunetti,  E. 
maxima,  E.  mivati/E.  mitis,  E.  necatrix, 
and  E.  tenella,  and  for  improved  feed 
efficiency  in  broiler  chickens.  Tlie 
NADA  is  approved  as  of  October  18, 
1 996 « and  die  regulations  are  amended 
by  revising  21  CFR  558.76(d)(3)(xiv)  and 
by  addmg  21  CFR  558.555(b)(3)  to 
reflect  the  approval.  The  basis  fat 
approval  is  discussed  in  the  freedom  of 
infcffmation  summary. 

In  accordance  with  the  freedom  of 
information  provisions  of  21  CFR  part 
20  and  514.11(e)(2)(ii),  a  summary  of 
safaty  and  effectiveness  data  and 
information  submitted  to  support 
approval  of  this  application  may  be  seen 
in  the  Dockets  Management  Branch 
(HFA-305),  Food  and  Drug 
Administration,  12420  Parklawn  Dr., 
rm.  1-23,  Rockville,  MD  20857,  between 
9  a.m.  and  4  p.m..  Monday  through 
Friday. 


>     vV* 
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Under  section  512(c)(2)(F)(ii)  of  the 
Federal  Food.  Drug,  and  Cosmetic  Act 
(21  U.S.C.  360b(c)(2)(F)(ii)).  this 
approval  qualifies  for  3  years  marketing 
exclusivity  beginning  October  18, 1996, 
because  the  applicaticm  containis  reports 
of  new  clinical  or  field  investigations 
(other  than  bioequivalence  or  residue 
studies)  essential  to  the  approval  of  the 
application  and  conducted  or  sponsored 
by  the  applicant. 

The  agency  has  determined  under  21 
CFR  25.24(d)(l)(ii)  that  this  action  is  of 
a  type  that  does  not  individually  or 
aunulatively  have  a  significant  effect  on 
the  human  environment.  Therefore, 
neither  an  environmental  assessment 
nor  an  enviroiunental  impact  statement 
is  required. 

List  of  Subjecto  in  21  CFR  Part  558 

Animal  drugs,  Animal  feeds. 

Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs  and  redelegated  to 
the  Center  for  Veterinary  Medicine,  21 
CFR  part  558  is  amended  as  follows: 

PAFTT  558— NEW  ANIMAL  DRUGS  FOR 
USE  M  ANIMAL  FEEDS 

1.  The  authority  citation  for  21  CFR 
part  558  continues  to  read  as  follows: 

Authority:  Sees.  512,  701  of  the  Federal 
Food.  Drug,  and  Cosmetic  Act  (21  U.S.C 
360b.  371). 

2.  Section  558.76  is  amended  by 
revising  paragraph  (d)(3)(xiv)  to  read  as 
follows: 

tS5&76    Bacitracin  methylene  disalicylate 

•  *        •        •        • 

(d)  *  •  • 
(3)  *  •  • 

(xiv)  Semduramidn  alone  or  in 
combination  with  roxarsone  as  in 
§558.555. 

3.  Section  558.555  is  amended  by 
adding  new  paragraph  (b)(3)  to  read  as 
follows: 

S  568.565    Semduremldn. 

•  •        *        •        • 

{b)-«* 

(3)  Amount.  Semduramidn  22.7 
grams  with  bacitracin  methylene 
disahcylate  10  to  50  grams  per  ton. 

(i)  Indications  for  use.  For  the 
prevention  of  coccidiosis  caused  by 
Eimeiia  acervulina,  E.  brunetti,  E. 
maxima,  E.  mivati/E.  mitis,  E.  necatrix, 
and  E.  tenella,  and  for  improved  feed 
efficiency  in  broiler  chickens. 

(ii)  Limitations.  Feed  continuously  as 
sole  ration.  Use  feed  within  2  weejp  of 
production.  Do  not  feed  to  laying  hens. 
Semdiiramicin  as  provided  by  000069, 
bacitracin  methylene  disalicylate  as 


provided  by  046573  in  §  510.600(c)  of 
this  chapter. 

Dated:  December  6, 1996. 
Stsphen  F.  Sundlef,       V    ,         . 
Director,  Center  for  Veterinary  A4ei<^cine. 
(FR  Doc.  96-32035  Filed  12^1 7-96;.  8:45  am] 
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DEPARTMENT  OF  THE  TREASURY 

Intsmal  Revenue  Service    .' 

26  CFR  Parts  1.301.  and  602     > 
(TD8997]  ■■'     "    : 

RIN1545-AT91 

Simplification  of  Entity  Classification' 
Rules 

AGENCY:  Internal  Revenue  Service  (IRS), 

Treasury. 

ACTION:  Final  regulations. 

SUMMARY:  This  document  contains  final 
regulations  that  classify  certain  business 
'  organizations  under  an  elective  regime. 
These  regulations  replace  the  existing 
classification  rules. 

DATES:  These  regulations  are  eHiactive  as 
of  January  1, 1997. 

For  dates  of  applicability  of  these 
regtilations,  see  Efiiactive  Dates  under 
Supplementary  Information. 
FOR  FURTHER  INFORMATION  CONTACT: 
Concerning  the  regulations,  Mark  D. 
Harris,  (202)  622-3050;  concerning 
foreign  organizations,  William  H.  Morris 
or  Ronald  M.  Gootzeit,  (202)  622-3880 
(not  toll-free  numbers). 

SUPPLEMENTARY  INFORMATION: 

Paperwork  Reduction  Act  ,^ 

The  collections  of  information 
contained  in  these  final  regulations  have 
been  reviewed  and  approved  by  the 
Office  of  Management  and  Budget  in 
accordance  with  the  Paperwork 
Reduction  Act  (44  U.S.C.  3507)  imder 
control  number  1545-1486.  Responses 
to  these  collections  of  information  are 
required  to  obtain  a  benefit  (to  choose 
an  entity's  classification  by  election). 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  the  collection  of  information 
displays  a  valid  control  number. 

The  estimates  of  the  reporting  biuden 
in  these  final  regulations  are  reflected  in 
the  burden  estimates  in  Form  8832 
(Entity  Classification  Election). 

Comments  concerning  the  accuracy  of 
this  burden  estimate  and  suggestions  for 
reducing  this  burden  should  be  sent  to 
the  Internal  Revenue  Service,  Attn:  IRS 
Reports  Clearance  Officer.  T:FP, 


Washington,  DC  20224,  and  to  the 
Office  of  Management  and  Budget,  Attn: 
Desk  Officer  for  the  Department  of  the 
Treasury,  Office  of  Information  and 
Regulatory  AfSoirs,  Washington,  DC 
20503. 

Boolcs  or  records  relating  to  these 
collections  of  information  must  be 
retained  as  long  as  their  contents  may 
become  material  in  the  administration 
of  any  internal  revenue  Jaw.  Generally, 
tax  returns  and  tax  return  information 
are  confidential,  as  required  by  26 
U.S.C.  6103. 

Background 

On  April  3,  1995,  Notice  95-14 
(1995-1  C.B.  297),  relating  to 
classification  of  business  organizations 
under  section  7701  of  the  Code,  was 
published  in  the  Internal  Revenue 
Bulletin.  A  notice  of  public  hearing  was 
published  in  the  Federal  Register  on 
May  10, 1995  (60  FR  24813).  Written 
comments  were  received  and  a  public    - 
hearing  was  held  on  July  20, 1995. 

On  May  13, 1996,  the  IRS  and 
Treasury  issued  a  notice  of  proposed 
rulemaking  (61  FR  21989  [PS-43-95, 
199&-24  I.R.B.  20))  under  section  7701. 
The  regulations  proposed  to  replace  the 
existing  regulations  for  classifying 
certain  business  organizations  with  an 
elective  regime.  Comments  responding 
to  the  notice  were  received,  and  a  public 
hearing  was  held  on  August  21, 1996. 
After  considering  the  comments  that 
were  received  in  response  to  the  notice 
of  proposed  rulemaking  and  the 
statements  made  at  the  public  hearing, 
the  proposed  regulations  are  adopted  as 
revised  by  this  Treasury  decision.  The 
revisions  are  discussed  below. 

Explanation  of  Provisions 

Section  7701(a)(2)  of  the  Code  defines 
a  partnership  to  include  a  syndicate, 
group,  pool,  joint  ventiire,  or  other 
unincorporated  organization,  through  or 
by  means  of  which  any  business, 
financial  operation,  or  ventiue  is  carried 
on,  and  that  is  not  a  trust  or  estate  or 
a  corporation.  Section  7701(a)(3)  defines 
a  corporation  to  include  associations, 
joint-stock  companies,  and  insurance 
companies. 

The  existing  regulations  for 
classifying  business  organizations  as 
associations  (which  are  taxable  as 
corporations  under  section  7701(a)(3)) 
or  as  partnerships  under  section 
7701(a)(2)  are  based  on  the  historical 
differences  under  local  law  between 
partnerships  and  corporations.  Treasury 
and  the  IRS  believe  that  those  rules  have 
become  increasingly  formalistic.  This 
docinnent  replaces  those  rules  with  a 
much  simpler  approach  that  generally  is 
elective. 
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As  stated  in  the  preamble  to  the 
proposed  regulations,  in  light  of  the 
increased  flexibility  under  an  elective 
regime  for  the  creation  of  organizations 
classified  as  {>artner8hips,  Treasury  and 
the  IRS  will  continue  to  monitor 
carefully  the  uses  of  partnerships  in  the 
international  context  and  will  take 
appropriate  action  when  partnerships 
are  used  to  achieve  results  that  are 
inconsistent  with  the  policies  and  rules 
of  particular  Code  provisions  or  of  U.S. 
tax  treaties. 

A.  Summary  of  the  Regulations 

Section  301.7701-1  provides  an 
overview  of  the  rules  applicable  in 
determining  an  organization's 
classification  for  federal  tax  purposes. 
The  first  step  in  the  classification 
process  is  to  determine  whether  there  is 
a  separate  entity  for  federal  tax 
purposes.  The  regulations  explain  that 
certain  joint  imdertakings  that  are  not 
entities  under  local  law  may 
nonetheless  constitute  separate  entities 
for  federal  tax  piuposes;  however,  not 
all  entities  formed  under  local  law  are 
recognized  as  separate  entities  for 
federal  tax  purposes.  Whether  an 
organization  is  treated  as  an  entity  for 
federal  tax  piuposes  is  a  matter  of 
federal  tax  law,  and  does  not  affect  the 
rights  and  obligations  of  its  owners 
imder  local  law.  For  example,  if  a 
domestic  limited  fiabihty  company  with 
a  single  individual  owner  is  disregarded 
as  an  entity  separate  from  its  owner 
under  §  301.7701-3,  its  individual 
owner  is  subject  to  federal  income  tax 
as  if  the  company's  business  was 
operated  as  a  sole  proprietorship. 

An  organization  that  is  recognized  as 
a  separate  entity  for  federal  tax  purposes 
is  either  a  trust  or  a  business  entity 
(unless  a  provision  of  the  Code 
expressly  provides  for  special  treatment, 
such  as  the  Qualified  Settlement  Fimd 
rules  (§  1.468B)  or  the  Real  Estate 
Mortgage  Investment  Conduit  (REMIC) 
rules,  see  section  860A(a)).  The 
regulations  provide  that  trusts  generally 
do  not  have  associates  or  an  objective  to 
carry  on  business  for  profit.  The 
distinctions  between  trusts  and  business 
entities,  although  restated,  are  not 
changed  by  these  regulations. 

Section  301.7701-2  clarifies  that 
business  entities  that  are  classified  as 
corporations  for  federal  tax  purposes 
include  corporations  denominated  as 
such  under  applicable  law,  as  well  as 
assodaUcHis,  joint-stock  companies, 
insurance  companies,  organizations  that 
conduct  certain  banking  activities, 
organizations  wholly  owned  by  a  State, 
organizations  that  are  taxable  as 
corporations  under  a  provision  of  the 
Code  other  than  section  7701(a)(3),  and 


certain  organizations  formed  imder  the 
laws  of  a  foreign  jurisdiction  (including 
a  U.S.  possession,  territory,  or 
commonwealth). 

The  regulations  in  §  301.7701-2 
include  a  special  grandfather  rule, 
under  which  an  entity  described  in  the 
list  of  foreign  entities  treated  as  per  se 
corporations  will  nevertheless  be 
classified  as  other  than  a  corporation. 
The  regulations  also  list  certain 
sitviations  where  a  grandfathered  entity 
would  lose  its  grandfathered  statvis. 

Any  business  entity  that  is  not 
required  to  be  u^ated  as  a  corporation 
for  federal  tax  purposes  (referred  to  in 
the  regulation  as  an  eligible  entityi  may 
choose  its  classification  under  the  rules 
of  §  301.7701-3.  Those  rules  provide 
that  an  eligible  entity  with  at  least  two 
members  can  be  classified  as  either  a 
partnership  or  an  association,  and  that 
an  eligible  entity  with  a  single  member 
can  be  classified  as  an  association  or  can 
be  disregarded  as  an  entity  separate 
from  its  owner.  However,  if  the  single 
owner  of  a  business  entity  is  a  bank  (as 
defined  in  section  581),  then  the  special 
rules  applicable  to  banks  will  continue 
to  apply  to  the  single  owner  as  if  the 
wholly  owned  entity  were  a  separate 
entity. 

In  order  to  provide  most  eligible 
entities  with  the  classification  they 
would  choose  without  requiring  them  to 
file  an  election,  the  regulations  provide 
default  classification  rules  that  aim  to 
match  taxpayers'  expectations  (and  thus 
reduce  the  number  of  elections  that  will 
be  needed).  The  regulations  adopt  a 
passthrough  default  for  domestic 
entities,  under  which  a  newly  formed 
eligible  entity  will  be  classified  as  a 
partnership  if  it  has  at  least  two 
members,  or  will  be  disregarded  as  an 
entity  separate  from  its  owner  if  it  has 
a  i>ingle  owner.  The  default  for  foreign 
entities  is  based  on  whether  the 
members  have  limited  liability.  Thus  a 
foreign  eligible  entity  will  be  classified 
as  an  association  if  All  members  have 
limited  liability.  A  foreign  eligible  entity 
will  be  classified  as  a  partnership  if  it 
has  two  or  more  members  and  at  least 
one  member  does  not  have  limited 
liability;  the  entity  will  be  disregarded 
as  an  entity  separate  fi-om  its  owner  if 
it  has  a  single  owner  and  that  owner 
does  not  have  limited  liability.  Finally, 
the  defaidt  classification  for  an  existing 
entity  is  the  classification  that  the  entity 
claimed  immediately  prior  to  the 
effective  date  of  these  regulations.  An 
entity's  default  classification  continues 
imtil  the  entity  elects  to  change  its 
classification  by  means  of  an  affirmative 
election. 

An  eUgible  entity  may  affirmatively 
elect  its  classification  on  Form  8832, 


Entity  Classification  Election.  The 
regulations  require  that  the  election  be 
signed  by  each  member  of  the  mtity  or 
any  officer,  manager,  or  member  of  the 
entity  who  is  authorized  to  make  the 
election  and  who  represents  to  having 
such  authorization  under  penalties  of 
perjiuy.  An  election  will  not  be 
accepted  unless  it  includes  all  of  the 
required  information,  including  the 
entity's  taxpayer  identifying  number 
(TIN). 

Taxpayers  are  reminded  that  a  change 
in  classification,  no  matter  how 
achieved,  will  have  certain  tax 
consequences  that  must  be  reported.  For 
example,  if  an  organization  classified  as 
an  association  elects  to  be  classified  as 
a  partnership,  the  organization  and  its 
owners  must  recognize  gain,  if  any, 
imder  the  rules  appUcable  to 
Uqviidations  of  corporations. 

B.  Discussion  of  Comments  on  the 
General  Approach  and  Scope  of  the 
Regulations 

Several  comments  requested 
clarification  with  regard  to  the  rules  for 
determining  when  an  owner  of  an 
interest  in  an  organization  will  be 
respected  as  a  bona  fide  owner  for 
federal  tax  purposes.  Some 
commentators  were  concerned,  for 
example,  that  certain  owners  would  be 
required  to  maintain  certain  net  worth 
requirements.  Other  commentators, 
relying  on  Rev.  Rul.  93-4, 1993-1  C.B. 
225,  suggested  that  if  two  wholly-owned 
subsidiaries  of  a  common  parent  were 
the  owners  of  an  organization,  those 
owners  would  not  be  respected  as  bona 
fide  owners  and  the  organization  would 
be  treated  as  having  only  one  owner  (the 
common  parent).  Although  the 
determination  of  whether  an 
organization  has  more  than  one  owner 
is  based  on  all  the  facts  and 
circumstances,  the  fact  that  some  or  all 
of  the  owners  of  an  organization  are 
under  common  control  does  not  require 
the  common  parent  to  be  treated  as  the 
sole  owner.  Consistent  with  this 
approach.  Rev.  Rul.  93-4  treated  two 
wholly  owned  subsidiaries  as  associates 
and  then  classified  the  foreign  entity 
based  on  the  foiu'  corporate 
characteristics  under  section  7701. 
While  these  four  factors  will  no  longer 
apply  with  the  adoption  of  the 
regulations,  determining  whether  the 
subsidiaries  are  associates  continues  to 
be  an  issue. 

The  IRS  has  received  a  number  of 
comments  asking  for  clarification  of  the 
tax  treatment  of  entities  that  are  wholly 
owned  by  an  Indian  tribe  and 
incorporated  under  tribal  law.  Treasury 
and  the  IRS  are  currenUy  studjring  this 
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issue  and  will,  if  necessary,  issue 
separate  guidance  regarding  this  issue. 

Most  commentators  agreed  that 
inclusion  of  the  list  of  foreign  business 
entities  treated  as  corporations  per  se 
was  appropriate.  However,  several 
commentatora  requested  clarification 
about  certain  foreign  business  entitles 
on  the  per  se  list.  Other  commentators 
requested  clarification  whether  and  how 
the  list  of  such  corporations  might  be 
updated  in  the  futiue.  The  regulations 
are  clarified  with  resp>ect  to  entities 
formed  in  the  following  jurisdictions: 
Aruba,  Canada,  People's  Republic  of 
China,  Republic  of  China  (Taiwan), 
India,  hidonesia^  Netherlands  Antilles, 
and  Sweden.  Any  further  modifications 
will  be  announced  in  a  notice  of 
proposed  rulemaking  and  will  be 
prospective  only. 

Commentators  also  raised  the  issue  of 
how  to  determine  if  a  joint  venture  or 
other  contractual  arrangement  that  is 
considered  a  separate  entity  imder  these 
regiilations  is  considered  a  foreign  or 
domestic  entity.  This  issue  is  outside 
the  scope  of  these  regulations  and  thus 
is  not  addressed  in  the  final  regulations. 

Some  commentators  raised  issues 
relating  to  the  application  of  the 
grandfather  rule  for  certain  existing 
entities  organized  under  foreign  statutes 
included  on  the  Ust  of  per  se 
corporations.  In  particular, 
commentators  requested  clarification 
regarding  existing  entities  that  would  be 
listed  on  the  per  se  list.  Commentatora 
have  asked  whether  an  existing  entity 
on  the  per  se  list  which  had  claimed 
non-corporate  statiis  could  retain  that 
status,  and,  if  so,  whether  it  could 
subsequently  elect  to  be  treated  as  a 
corporation.  Commentatora  also  asked 
for  clarification  as  to  the  effect  of  a 
deemed  termination  imder  section 
708(b)(1)(B)  or  a  division  under  section 
708(b)(2)(B)  on  a  grandfathered  per  se 
entity. 

In  response  to  these  conunents,  the 
grandfather  rules  clarify  that  an  entity 
on  the  list  which  was  previously 
disregarded  as  a  separate  entity  (i.e., 
treated  as  a  branch)  or  was  treated  as  a 
partnership  may  continue  to  be  treated 
as  such  when  the  regulations  become 
effective.  Moreover,  entities  on  the  list 
which  continue  to  treat  themselves  as 
branches  or  partnerahips  after  the 
efiiectlve  date  of  the  regulations  may 
subsequently  elect  to  be  treated  as 
corporations.  However,  after  such 
election  they  may  not  subsequently 
elect  to  be  treated  as  a  partnership  or  a 
branch.  Finally,  any  termination  under 
section  708(b)(1)(B)  (except  in  the  case 
of  a  sale  or  exchange  of  interests  in  an 
entity  described  in  §301.7701-2(d)(2) 
where  the  sale  or  exchange  is  to  a 


related  person  within  the  meaning  of 
sections  267(b)  and  707(b)  and  occura 
no  later  than  12  months  after  the  date 
the  entity  is  formed)  or  divisicm  imder 
section  708(b)(2)(B)  will  end  the 
grandfathered  status  of  any  entity  on  the 
per  se  list,  and  therefore  the  successor 
entity  (or  entitles)  will  thereafter  be 
permanently  treated  as  a  corpoi 

Other  commentatora  suggesMd  that 
the  requirement  that  an  existing  entity 
included  on  the  per  se  list  must  have 
claimed  passthrough  treatment  for  all 
prior  periods  is  burdensome  and 
precludes  grandfather  treatment  for 
entitles  that  restructured  in  the  past  and 
recognized  the  resulting  tax 
consequences.  In  response  to  these 
comments,  the  regulations  are  modified 
to  indicate  that  an  existing  entity  can 
continue  to  be  treated  as  a  non- 
corporate entity  if  it  was  in  existence  on 
May  8, 1996,  and  was  reasonably  treated 
as  a  non-corporate  entity  on  that  date  (or 
formed  thereafter  pursuant  to  a  written 
binding  contract  in  effect  on  May  8, 
1996,  in  which  the  parties  agreed  to 
engage  (directly  or  indirectly)  in  an 
active  and  substantial  business 
operation  in  the  jurisdiction  in  which 
the  entity  is  formed,  and  which  would 
otherwise  meet  the  grandfather  rules  if 
the  date  the  entity  is  formed  is 
substituted  for  May  8, 1996).  If  the 
entity  changed  its  claimed  tax  status 
within  the  sixty  months  prior  to  May  8, 
1996,  the  entity  and  its  membera  must 
have  recognized  the  tax  consequences 
that  resulted  from  that  change  in  tax 
status.  Moreover,  the  regulations  clarify 
that  the  grandfather  treatment  applies  if 
no  person  for  whom  the  entity's 
classification  was  relevant  on  May  8, 
1996,  treats  the  entity  as  a  corporation 
for  purposes  of  filing  such  person's 
federal  income  tax  returns,  information 
returns,  and  withholding  dociunents  for 
the  period  including^4ay  8, 1996. 

One  commentator  suggested  that  it 
was  unclear  when  the  classification  of  a 
foreign  entity  is  "relevant"  for  federal 
tax  purposes.  This  determination  is 
important,  as  it  afiects  whether  the 
grandfather  rule,  the  default  rule  for 
existing  entities,  or  the  default  rule  for 
a  newly  formed  foreign  entity  applies. 
In  general,  an  entity's  classification  is 
relevant  when  its  classification  affects 
the  liability  of  any  person  for  federal  tax 
or  information  purposes.  The  date  that 
the  classification  of  a  foreign  entity  is 
relevant  is  the  date  an  event  occura  that 
causes  an  obligation  to  file  a  return  or 
statement  for  which  the  classification  of 
the  entity  must  be  determined. 


C.  Discussion  of  Conunents  Relating  to 
the  Elective  Regime 

Most  of  the  commentatora  agreed  that 
the  default  rules  included  in  the 
proposed  regulations  generally  would 
match  taxpayera'  expectations. 
However,  some  commentatora  expressed 
concern  over  the  application  of  the 
default  rule  for  newly  formed  foreign 
eligible  entities  which  would  treat  such 
entities  as  associations  if  no  member 
had  unlimited  liability.  Specifically, 
certain  conunentatora  noted  that  under 
the  definition  of  unlimited  liablUty  In 
the  proposed  regulations,  certain 
contractual  joint  ventures  which,  under 
current  law,  would  generally  be 
classified  as  partnerahips,  would  be 
treated  as  associations  under  the  default 
rule.  The  membera  of  these  contractual 
joint  ventures  are  not  jointly  and 
severally  liable  for  all  debts  of  the 
entity;  rather,  each  member  has 
unlimited  liability  for  a  certain 
proportion  of  the  debts  of  the  entity.  To 
simplify  the  default  rules,  the 
regulations  are  modified  to  provide  that 
a  newly  formed  foreign  eligible  entity 
will— (1)  be  treated  as  a  partnerahlp  if 
it  has  at  least  two  membera  and  at  least 
one  member  does  not  have  limited 
liability;  (2)  be  treated  as  an  association 
if  all  members  of  the  entity  have  Umlted 
Uability;  and  (3)  be  disregarded  as  an 
entity  separate  bom  its  owner  if  it  has 
a  single  owner  that  does  not  have 
limited  liability. 

The  regulations  are  modified  to 
provide  that  a  member  does  not  have 
limited  liability  if  the  member,  by  virtue 
of  being  a  member,  has  peraonal  liability 
for  all  or  any  portion  of  the  debts  of  the 
entity. 

Certain  conunentatora  asked  for 
clarification  of  the  default  rule  in  the 
case  where  the  relevant  statute  or  law  of 
a  particular  country  provides  for  limited 
or  imUmlted  Uability.  Generally,  the 
regulations,  specify  that  only  the  statute 
or  law  is  relevant.  Where,  however,  the 
underlying  statute  allows  the  entity  to 
specify  in  its  organizational  documents 
whether  the  membera  will  have  limited 
liability,  the  organizational  documents 
may  be  relevant. 

Some  commentators  requested  that 
taxpayera  be  allowed  to  make 
classification  elections  with  their  first 
tax  returns.  The  regulations  retain  the 
requirement  that  elections  be  made  at 
the  beginning  of  the  taxable  year. 
Treasiuy  and  the  IRS  continue  to 
believe  that  it  is  appropriate  to 
determine  an  entity's  classification  at 
the  time  that  it  be^s  its  operations. 
Taxpayera  can  specify  the  date  on 
which  an  election  will  be  effective, 
provided  that  date  is  not  more  than  75 
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days  prior  to  the  date  on  which  the 
election  is  filed  (irrespective  of  when 
the  interest  was  acquired)  and  not  more 
than  12  months  after  the  date  the 
election  was  filed.  If  a  taxpayer  specifies 
an  effective  date  more  than  75  days 
prior  to  the  date  on  which  the  election 
is  filed,  the  election  will  be  effective  75 
days  prior  to  the  date  on  which  the 
election  was  filed.  If  a  taxpayer  specifies 
an  effective  date  more  than  12  months 
from  the  filing  date,  the  election  will  be 
effective  12  months  after  the  date  the 
election  was  filed.  No  election, 
whenever  filed,  will  be  effective  before 
January  1, 1997. 

One  commentator  expressed  concern 
about  the  ability  to  make  protective 
elections  where  there  is  uncertainty,  for 
example,  about  an  entity's  status  as  a 
business  entity.  Such  protective 
elections  are  not  prohibited  under  the 
regulations. 

The  regulations  limit  the  ability  of  an 
entity  to  make  multiple  classification 
elections  by  prohibiting  more  than  one 
election  to  change  an  entity's 
classification  during  any  sixty  month 
period.  One  commentator  suggested  that 
the  regulations  be  amended  to  waive 
application  of  this  rule  in  certain 
circumstances,  particularly  when  there 
has  been  a  substantial  change  in 
ownership  of  the  entity.  In  response  to 
this  comment,  the  regulations  permit 
the  Conunissioner  to  waive  the 
application  of  the  sixty  month 
limitation  by  letter  ruUng.  However, 
waivers  wdll  not  be  granted  unless  there 
has  been  more  than  a  fifty  percent 
ownership  change.  The  sixty  month 
limitation  only  applies  to  a  change  in 
classification  by  election;  the  limitatirai 
does  not  apply  if  the  organization's 
business  is  actually  transferred  to 
another  entity. 

Several  commentators  requested 
clarification  concerning  the 
classification  of  a  foreign  entity  when 
the  classification  of  the  entity  becomes 
relevant  for  federal  tax  purposes  after  a 
period  during  which  the  classification 
of  the  entity  was  not  relevant.  Generally. 
such  an  entity  will  retain  its  prior 
classification.  However,  if  the 
classification  of  a  foreign  eligible  entity 
which  was  previously  relevant  for 
federal  tax  piurposes  ceases  to  be 
relevant  for  sixty  consecutive  months, 
the  entity's  classification  will  be 
determined  initially  imder  the  default 
classification  when  the  classification  of 
the  foreign  eligible  entity  again  becomes 
relevant. 

Some  commentators  requested 
clarification  regarding  the  rule 
permitting  elections  to  be  signed  by  any 
authorized  officer,  manager,  or  member 
of  the  electing  entity.  The  regulations 


retain  this  rule,  as  it  provides  taxpayers 
with  flexibihty  in  complying  with  the 
election  requirements.  The 
determination  of  whether  a  person  is 
authorized  to  make  an  election  is  based 
on  local  law.  Thiis,  the  election  can  be 
made  by  anyone  authorized  to  act  on 
behalf  of  the  entity. 

Several  commentators  asked  for 
guidance  regarding  the  necessary 
signatures  on  the  classification  election. 
The  regulations  are  modified  to  provide 
that  if  the  election  is  made  by  all  of  the 
members,  each  person  who  is  an  owner 
at  the  time  the  election  is  made  must 
consent  to  the  election.  However,  if  an 
election  is  to  be  effective  for  any  period 
prior  to  the  date  it  is  filed,  each  person 
who  was  an  owner  between  the  date  the 
election  is  to  be  effective  and  the  date 
the  election  is  filed  (even  if  by  an 
authorized  person),  and  who  is  not  an 
owner  at  the  time  the  election  is  filed, 
must  also  consent  to  the  election. 

Several  commentators  requested  that 
the  classification  election  be 
coordinated  with  the  election  under 
section  856(c)(1)  to  be  a  real  estate 
investment  trust  (RETT).  Because  the 
latter  election  is  required  to  be  made 
with  the  REITs  first  tax  return,  the 
regulations  are  modified  to  provide  that 
an  election  by  an  eligible  entity  to  be  a 
REIT  will  be  treated  as  a  deemed 
election  to  be  classified  as  an 
association,  effective  for  the  entire 
period  during  which  RETT  status  is 
claimed. 

Some  commentators  suggested  that 
the  regulations  should  not  require  an 
entity  or  its  direct  or  indirect  owners  to 
attach  a  copy  of  the  entity's  election  to 
their  federal  tax  returns.  Specifically, 
some  commentators  were  concerned 
that  the  failure  of  one  owner  to  attach 
a  copy  of  the  election  to  the  owner's 
return  would  void  an  otherwise  valid 
election.  The  regulations  retain  the 
requirement  that  taxpayers  must  attach 
a  copy  of  the  election  to  their  retiuns, 
but  clarify  that  failure  to  do  so  wall  not 
invalidate  an  otherwise  valid  election. 
Although  the  failure  to  attach  a  copy 
will  not  adversely  affsct  an  otherwise 
valid  election,  taxpayers  are  reminded 
that  each  member  of  the  entity  is 
required  to  file  returns  that  are 
consistent  with  the  entity's  election. 
Failure  to  attach  the  election  form  to  a 
federal  tax  or  information  return  as 
directed  in  the  regulations  may  give  rise 
to  penalties  against  the  non-fiUng  party. 
Other  applicable  penalties  may  also 
apply  to  parties  who  file  federal  tax  or 
information  retiuns  inconsistent  with  - 
the  entity's  election. 

One  commentate  asked  for  guidance 
on  the  treatment  of  conversions  by 
election  from  partnership  to  corporation 


and  from  corporation  to  partnership. 
This  issue  is  outside  the  scope  of  these 
classification  rules  and  thus  is  not 
addressed  in  these  regulations.  Treasury 
and  the  IRS,  however,  are  actively 
considering  issuing  guidance  on  the 
treatment  of  such  conversions. 

D.  Effective  Dates 

The  regulations  are  effective  as  of 
January  1, 1997.  The  regulations  provide 
a  special  transition  rule  for  existing 
entities.  The  IRS  vnll  not  challenge  the 
prior  classification  of  an  existing 
eligible  entity,  or  an  existing  entity 
described  on  the  per  se  list,  for  periods 
prior  to  January  1, 1997,  if— (1)  the 
entity  had  a  reasonable  basis  (within  the 
meaning  of  section  6662)  for  its  claimed 
classification;  (2)  the  entity  and  all 
members  of  the  entity  recognized  the 
federal  tax  consequences  of  any  change 
in  the  entity's  classification  within  the 
sixty  months  prior  to  January  1, 1997; 
and  (3)  neither  the  entity  nor  any 
member  had  been  notified  in  writing  on 
or  before  May  8, 1996,  that  the 
classification  of  the  entity  was  under 
examination  (in  which  case  the  entity's 
classification  will  be  determined  in  the 
examination). 

Some  commentators  were  concerned 
that  an  entity  organized  after  May  8, 
1996,  would  be  excluded  from  this 
transition  rule  for  existing  entities. 
Because  §301. 7701-3(f)(2)  applies  to 
entities  that  were  in  existence  prior  to 
January  1, 1997,  no  change  is  necessary 
to  provide  reUef  for  entities  organized 
after  May  8, 1996. 

Some  commentators  were  concerned 
about  entities  that  claimed  to  be  trusts 
for  the  period  prior  to  January  1,  1997, 
but  are  subsequentiy  determined  to  be 
business  entities.  In  that  case,  the 
entity's  claimed  classification  for 
piuposes  of  applying  the  provisions  of 
the  special  transition  rule  vvill  be  the 
business  entity  classification  claimed  by 
the  entity  after  it  has  been  determined 
to  be  a  business  entity. 

Efifect  on  Other  Documents 

The  Service  has  pubUshed  a  number 
of  revenue  rulings  and  revenue 
procediues  interpreting  the  section  7701 
regulations.  The  Service  is  currently 
reviewing  these  revenue  rulings  and 
revenue  procedures  to  determine  whi<± 
are  affected  by  the  publication  of  these 
regulations.  See  accompanying  Notice 
97-1.  Special  Analyses 

It  has  been  determined  that  this 
-  Treasury  decision  is  not  a  significant 
regulatory  action  as  defined  in  EO 
12866.  Therefcwe,  a  regxilatory 
assessment  is  not  reqiiired.  It  also  has 
been  determined  that  section  553(b)  of 
the  Administrative  Procedure  Act  (5 
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U.S.C  chapter  5)  does  not  apply  to  these 
regulations.  It  is  hereby  certified  that 
these  regulations  do  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
This  certification  is  based  upon  the  fact 
that  the  automatic  classification  rules  of 
§  301.7701-2(b)  and  the  default 
classification  rules  of  §  301.7701-3(b) 
will  operate  in  such  a  manner  that  only 
.  a  limited  number  (rf  entities  will  Heed 
to  make  an  election  under  §  301.7701- 
3(c)  to  determine  their  classification. 
Therefore,  a  Regulatory  FlexibiUty 
Analysis  under  the  Regulatory 
Flexibihty  Act  (5  U.S.C.  chapter  6)  is 
not  required.  Pursuant  to  section  7805(f) 
of  the  Internal  Revenue  Code,  the  notice 
of  proposed  rulemaking  preceding  these 
final  regulations  has  been  submitted  to 
the  Chief  Counsel  for  Advocacy  of  the 
Small  Business  Administration  for 
comment  on  its  impact  on  small 
business. 

Drafting  Information 

The  principal  authors  of  these 
regulations  are  Armando  Gomez  and 
Mark  D.  Harris  of  the  Office  of  Assistant 
Chief  Counsel  (Passthroughs  and 
Special  Industries)  and  William  H. 
Morris  and  Ronald  M.  Gootzeit  of  the 
Office  of  Associate  Chief  Counsel 
(International).  However,  other 
personnel  from  the  IRS  and  Treasury 
Department  participated  in  their 
development. 

List  of  Subjects 

26  CFR  Part  1 

Income  taxes.  Reporting  and 
recordkeeping  requirements. 

26  CFR  Part  301 

Employment  taxes.  Estate  taxes. 
Excise  taxes.  Gift  taxes,  Income  taxes. 
Penalties,  Reporting  and  recordkeeping 
requirements. 

26  CFR  Part  602 

Reporting  and  recordkeeping 
requirements. 

Adopti<m  of  Amendments  to  the 
Regulations 

Accordingly,  26  CFR  parts  1.  301,  and 
602  are  amended  as  follows: 

PART  1— INCOME  TAXES 

Paragraph  1.  The  authority  citation 
for  part  1  continues  to  read  in  part  as 
follows: 

AadMTtty:  26  U.S.C  7805  *  •  * 

Par.  2.  Section  1.581-1  is  revised  to 
read  as  follows: 


11.881-1    Banks. 

(a)  In  order  to  be  a  bank  as  defined  in 
section  581,  an  institution  must  be  a 
corporation  for  federal  tax  purposes.  See 
§  301.7701-2(b)  of  this  chapter  for  the 
definition  of  a  corporation. 

(b)  This  section  is  effective  as  of 
January  1, 1997. 

Par.  3.  Section  1.581-2  is  amended  as 
follows: 

1.  Paragraph  (a)  is  removed. 

2.  Paragraphs  (b)  and  (c)  are 
redesignated  as  paragraphs  (a)  and  (b), 
respectively. 

3.  Newly  designated  paragraph  (a)  is 
amended  by  revising  the  second  and  last 
sentences. 

The  revisions  read  as  follows:   . 

§1.581-2    Mutual  savings  banks,  bulMing 
and  loan  associations,  and  coopeiBtive 
ban  Its. 

(a)  *   *   *  See  section  593  for  special 
rules  concerning  reserves  for  bad  debts. 

*  *   *  See  also  section  594  and  §  1.594- 

1  for  special  rules  governing  the 
taxation  of  a  mutual  savings  bank 
conducting  a  life  insurance  business. 

•  •        •        •        • 

Par.  4.  In  §  1.761-1,  paragraph  (a)  is 
revised  to  read  as  follows: 

1 1 .761-1    Terms  defined. 

(a)  Partnership.  The  term  partnership 
means  a  partnership  as  determined 
under  |§^01. 7701-1.  301.7701-2,  and 
301.77011-3  of  this  chapter. 


PART  301— PROCEDURE  AND  ' 

ADiyHNISTRATION 

Par.  5.  The  authority  citation  for  part 
301  continues  to  read  in  part  as  follows: 

Audiority:  26  U.S.C  7805  *  *  • 

Par.  6.  Section  301.6109-1  is 
amended  as  follows: 

1.  Paragraph  (b)(2)(iii)  is  amsnded  by 
removing  the  language  "and"  at  the  end 
of  the  paragraph. 

2.  Paragraph  (b)(2)(iv)  is  amended  by 
removing  the  period  at  the  end  of  the 
paragraph,  and  replacing  it  with  the 
language  ";  and". 

3.  Paragraph  (b)(2)(v)  is  added. 

4.  The  text  of  paragraph  (d)(2)  is 
redesignated  as  paragraph  (d)(2)(i). 

5.  A  paragraph  heading  is  added  for 
newly  designated  panwraph  (d)(2Ki). 

6.  Paragraph  (d)(2)(ii)  is  added. 
The  revisions  and  additions  read  as 

follows: 

i301.610»-1    identifying  numbsra. 

(b)*  •  •     . 
(2)*  •  • 

(v)  A  foreign  person  that  makes  an 
election  under  §  301.7701-3(c). 


(d)«  •  • 

(2)  Employer  identification  numbei>— 
(i)  In  genera].  •  •  • 

(ii)  Special  rule  for  entities  electing  to 
change  their  federal  tax  classification 
under  §  301.7701-3(c).  Any  entity  that 
has  an  employer  identification  number 
and  then  elects  under  §  301.7701-3(c)  to 
change  its  federal  tax  classification  will 
retain  that  employer  identification 
number. 
•        •        •        *        • 

Par.  7.  Sections  301.7701-1, 
301.7701-2,  and  301.7701-3  are  revised 
to  read  as  follows: 

i  301 .7701  -1    Classification  of 
organizattons  for  federal  tax  purposes. 

(a)  Organizations  for  federal  tax 
purposes — (1)  In  general.  The  Internal 
Revenue  Code  prescribes  the 
classification  of  various  organizations 
for  federal  tax  purposes.  Whether  an 
organization  is  an  entity  separate  from 
its  owners  for  federal  tax  purposes  is  a 
matter  of  federal  tax  law  and  does  not 
depend  on  whether  the  organization  is 
recognized  as  an  entity  imder  local  law. 

(2)  Certain  joint  undertakings  give  rise 
to  entities  for  federal  tax  purposes.  A 
joint  venture  or  other  contractual 
arrangement  may  create  a  separate 
entity  for  federal  tax  purposes  if  the 
participants  carry  on  a  trade,  business, 
financial  operation,  or  venture  and 
divide  the  profits  therefit>m.  For 
example,  a  separate  entity  exists  for 
federal  tax  purposes  if  co-  owners  of  an 
apartment  building  lease  space  and  in 
addition  provide  services  to  the 
occupants  either  directiy  or  through  an 
agent.  Nevertheless,  a  joint  undertaking 
merely  to  share  expenses  does  not  create 
a  separate  entity  for  federal  tax 
purposes.  For  example,  if  two  or  more 
peraons  joinUy  construct  a  ditch  merely 
to  drain  surface  water  from  their 
properties,  they  have  not  created  a 
separate  entity  for  federal  tax  purposes. 
Similarly,  mere  co-ownerehip  of 
property  that  is  maintained,  kept  in 
repair,  and  rented  or  leased  does  not 
constitute  a  separate  entity  for  federal 
tax  piuposes.  For  example,  if  an 
individual  owner,  or  tenants  in 
common,  of  farm  property  lease  it  to  a 
farmer  for  a  cash  rental  or  a  share  of  the 
crops,  they  do  not  necessarily  create  a 
separate  entity  for  federal  tax  purposes. 

(3)  Certain  local  law  entities  not 
recognized.  An  entity  formed  under 
local  law  is  not  always  recognized  as  a 
separate  entity  for  federal  tax  purposes. 
For  example,  an  organization  wholly 
owned  by  a  State  is  not  recognized  as 

a  separate  entity  for  federal  tax  purposes 
if  it  is  an  integral  part  of  the  State. 
Similarly,  tribes  incorporated  oiidui 
section  17  of  the  Indian  Reorganization 
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Act  of  1934,  as  amended.  25  U.S.C.  477, 
or  under  section  3  of  the  Oklahoma 
Indian  WelCaie  Act,  as  amended,  25 
U.S.C  503,  are  not  recognized  as 
separate  entities  for  federal  tax 
purposes. 

(4)  Single  owner  organizations.  Under 
§§301.7701-2  and  301.7701-3,  certain 
organizations  that  have  a  single  owner 
can  choose  to  be  recognized  or 
disregarded  as  entities  separate  from 
their  owners. 

(b)  Classification  of  organizations. 
The  classification  of  organizations  that 
are  recognized  as  separate  entities  is 
determined  under  §§  301.7701-2, 
3bl. 7701-3,  and  301.7701-4  unless  a 
provision  of  the  Internal  Revenue  Code 
(such  as  section  860A  addressing  Real 
Estate  Mortgage  Investment  Cqndviits 
(REMICs))  provides  for  special  treatment 
of  that  organization.  For  the 
classification  of  organizations  as  trusts, 
see  §  301.7701-4.  That  section  provides 
that  trusts  generally  do  not  have 
associates  or  an  ob)ective  to  carry  on 
business  for  profit.  Sections  301.7701-2 
and  301.7701-3  provide  rules  for 
classifying  organizations  that  are  not 
classified  as  trusts. 

(c)  Qualified  cost  sharing 
armngements.  A  qualified  cost  sharing 
arrangement  that  is  described  in 

§  1.482-7  of  this  chapter  and  any 
arrangement  that  is  treated  by  the 
Commissioner  as  a  qualified  cost 
sharing  arrangement  under  §  1.482-7  of 
this  chapter  is  not  recognized  as  a 
separate  entity  for  purposes  of  the 
Internal  Revenue  Code.  See  §  1.482-7  of 
this  chapter  for  the  proper  treatment  of 
qualified  cost  sharing  arrangements. 

(d)  Domestic  andfitreign  entities.  For 
purposes  of  this  section  and 
§§301.7701-2  and  301.7701-3,  an 
entity  is  a  domestic  entity  if  it  is  created 
or  organized  in  the  United  States  or 
\mder  the  law  of  the  United  States  or  of 
any  State;  an  entity  is  foreign  if  it  is  not 
domestic.  See  sections  7701(a)(4)  and 
(a)(5). 

(e)  State.  For  purposes  of  this  section 
and  §  301.7701-2,  the  term  State 
includes  the  District  of  Columbia. 

(f)  Effective  date.  The  rules  of  this 
section  are  effective  as  of  January  1, 
1997. 

§301.7701-2    Business  entttiee; 
deflnlttons. 

(a)  Business  entities.  For  purposes  of 
this  section  and  §301.7701-3,  a 
business  entity  is  any  entity  recognized 
for  federal  tax  purposes  (including  an 
entity  with  a  single  owner  that  may  be 
disregarded  as  an  entity  separate  from 
its  owner  under  §  301.7701-3)  that  is 
not  properly  classified  as  a  trust  under 
§  301.7701-4  or  otherwise  subject  to 


special  treatment  under  the  Internal 
Revenue  Code.  A  business  entity  with 
two  or  more  tnembms  is  classified  for 
federal  tax  purposes  as  either  a 
corporation  or  a  partnership.  A  business 
entity  'Arith  only  one  owner  is  classified 
as  a  corporation  or  is  disregarded;  if  the 
entity  is  disregarded,  its  activities  are 
treated  in  the  same  manner  as  a  sole 
proprietorship,  branch,  or  division  of 
the  owner. 

(b)  Corporations.  For  fedovl  tax 
piuposes,  the  term  corporation  means — 

(1  j  A  business  entity  organized  under 
a  Federal  or  State  statute,  or  under  a 
statute  of  a  federally  recognized  Indian 
tribe,  if  the  statute  describes  or  refers  to 
the  entity  as  incorporated  or  as  a 
corporation,  body  corporate,  or  body 
politic; 

(2)  An  association  (as  determined 
under  §301.7701-3); 

(3)  A  business  entity  organized  under 
a  State  statute,  if  the  statute  describes  or 
refers  to  the  entity  as  a  joint-stock 
company  or  joint-stock  association; 

(4)  An  insiuance  company; 

(5)  A  State-chartered  business  entity 
conducting  banking  activities,  if  any  of 
its  deposits  are  insured  under  the 
Federal  Deposit  Insurance  Act,  as 
amended,  12  U.S.C.  1811  etseq.,  or  a 
similar  federal  statute; 

(6)  A  business  entity  wholly  owned 
by  a  State  or  any  political  subdivision 
thereof; 

(7)  A  business  entity  that  is  taxable  as 
a  corporation  imder  a  provision  of  the 
Internal  Revenue  Code  other  than 
section  7701(a)(3);  and 

(8)  Certain  foreign  entities — (i)  In 
general.  Except  as  provided  in 
paragraphs  (b)(8)(ii)  and  (d)  of  this 
section,  the  following  business  entities 
formed  in  the  following  jurisdictions: 

American  Samoa,  Corporation 

Argentina.  Sociedad  Anonima 

Australia,  Public  Limited  Company 

Austria.  Aktiengesellschaft 

Barbados,  Limited  Comp>any 

Belgium,  Societe  Anonyme 

Belize,  Public  Limited  Company 

Bolivia,  Sociedad  Anonima 

Brazil,  Sociedade  Anonima 

Canada.  Corporation  and  Company 

Chile.  Sociedad  Anonima 

People's  Republic  of  China,  Gufen  Youxian 

Gongsi 
Republic  of  China  (Taiwan),  Ku-fsn  Yu-hsien 

Kung-szu 
Colombia,  Sociedad  Anonima 
Costa  Rica,  Sociedad  Anonima 
Cyprus,  Public  Limited  Company 
Czech  Republic.  Akciova  Spolecnost 
Denmark.  Aktieselskab 
Ecuador.  Sociedad  Anonima  or  Compania 

Anonima 
Egypt.  Sharikat  Al-Mossahamah 
El  Salvador.  Sociedad  Anonima 
Finland.  Osakeybtio/Aktiebolag 
France,  Societe  Anonyme 


Germany,  AktiengBwllschafl 

Greece,  Anonymos  Etairia 

Guam.  Corporation 

Guatemala,  Sociedad  Anonima 

Guyana.  Public  Limited  Company 

Honduras,  Sociedad  Anonima 

Hong  Kong,  Public  Limited  Company 

Hungary,  Reszvenytarsasag 

Iceland.  Hlutafelag 

btdia.  Public  Limited  Company 

Indonesia,  Perseroan  Terbuka 

Ireland,  Public  Limited  Company 

Israel,  Public  Limited  Company 

Italy,  Societa  per  Azioni 

Jamaica,  Public  Limited  Company 

Japan,  Kabushiki  Kaisha 

Kazakstan,  Ashyk  Aktsionerlik  Kogham 

Republic  of  Korea,  Chusik  Hoesa 

Liberia,  CorporaUon 

Luxembourg.  Societe  Anonyme 

Malaysia,  Berhad 

Malta,  Partnership  Anonyme 

Mexico,  Sociedad  Anonima 

Morocco,  Societe  Anonyme 

Netherlands,  Naamloze  Vennootschap 

New  Zealand,  Limited  Company 

Nicaragua,  Compania  Anonima 

Nigeria,  Public  Limited  Company 

Northern  Mariana  Islands,  Corporation 

Norway,  Aksjeselskap 

Pakistan,  Public  Limited  Company 

Panama,  Sociedad  Anonima 

Paraguay,  Sociedad  Anonima 

Peru,  Sociedad  Anonima 

Philippines,  Stock  Corporation 

Poland,  Spolka  Akcyjna 

Portugal,  Sociedade  Anonima 

Puerto  Rico,  Corporation 

Romania,  Societe  pe  Actiuni 

Russia,  Otkrytoye  Aktsionemoy  Obshchestvo 

Saudi  Arabia,  Sharikat  Al-Mossahamah 

Singaptore,  Public  Limited  Company 

Slovak  Republic,  Akciova  Sf>olocnost 

South  Africa,  Public  Limited  Company 

Spain,  Sociedad  Anonima 

Surinam,  Naamloze  Vennootschap 

Sweden,  Publika  Aktiebolag 

Switzerland,  Aktiengesellschaft 

Thailand,  Borisat  Chamkad  (Mahachon) 

Trinidad  and  Tobago,  Public  Limited 

Company 
Tunisia,  Societe  Anonyme  ■ 
Turkey,  Anonim  Sirket 
Ukraine,  Aktsioneme  Tovaristvo  Vidkritogo 

Tipu 
United  Kingdom,  Public  Limited  Company 
United  States  Vii;gin  Islands,  Corporation 
Uruguay,  Sociedad  Anonima 
Venezuela,  Sociedad  Anonima  ot  Compania 

Anonima 

(ii)  Exceptions  in  certain  cases.  The 
following  entities  will  not  be  treated  as 
corporations  under  paragraph  (b)(8](i)  of 
this  section: 

(A)  With  regard  to  Canada,  any 
corporation  or  company  formed  under 
any  federal  or  provincial  law  which 
provides  that  the  liability  of  all  of  the 
members  of  such  corporation  or 
company  will  be  unlimited;  and 
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(B)  With  regaid  to  India,  a  company 
deemed  to  be  a  public  limited  company 
solely  by  operation  of  Section  43A(1) 
(relating  to  corporate  ownership  of  the 
company),  section  43A(lAj  (relating  to 
annual  average  tumovw),  or  section 
43A(1B)  (relating  to  ownership  interests 
in  other  companies)  of  the  Companies 
Act,  1956  (or  any  combination  of  these), 
provided  that  the  organizational 
documents  of  such  deemed  public 
limited  company  continue  to  meet  the 
requirements  of  section  3(l)(iiiJ  of  the 
Companies  Act.  1956. 

(iii)  Public  companies.  With  regard  to 
Cyprus,  Hong  Kong.  Jamaica,  and 
Trinidad  and  Tobago,  the  term  public 
limited  company  includes  any  limited 
company  which  is  not  a  private  limited 
company  under  the  laws  of  those 
jurisdictions. 

(iv)  Limited  companies.  Any  reference 
to  a  limited  company  (whether  public  or 
private)  in  paragraph  (b)(8)(i)  of  this 
section  includes,  as  the  case  may  be, 
companies  limited  by  shares  and 
companies  limited  by  guarantee. 

(v)  Multilingual  countries.  Different 
linguistic  renderings  of  the  name  of  an 
entity  listed  in  paragraph  (b)(8)(i)  of  this 
section  shall  be  disregarded.  For 
example,  an  mtity  formed  imder  the 
laws  of  Switzerland  as  a  Sodete 
Anonyme  will  be  a  corporation  and 
treated  in  the  same  manner  as  an 
Aktiengesellschafl. 

(c)  (Mier  business  entities.  For  federal 
tax  purposes — 

(1)  The  term  partnership  means  a 
business  entity  that  is  not  a  corporation 
under  paragraph  (b)  of  this  section  and 
that  has  at  least  two  members. 

(2)  Wholly  owned  entities — (i)  In 
general.  A  business  entity  that  has  a 
single  owner  and  is  not  a  corporation 
under  paragraph  (b)  of  this  section  is 
disregarded  as  an  entity  separate  from 
its  owner. 

(ii)  Special  rule  for  certain  business 
entities.  If  the  single  owner  of  a  business 
entity  is  a  bank  (as  defined  in  section 
581],  then  the  special  rules  applicable  to 
banks  will  continue  to  apply  to  the 
single  owner  as  if  the  wholly  owned 
entity  were  a  separate  entity. 

(d)  Special  rule  for  caiain  foreign 
business  entities— -(1)  In  general.  Except 
as  provided  in  paragraph  (d)(3)  of  this 
section,  a  foreign  business  entity 
described  in  paragraph  (b)(8)(i)  of  this 
section  will  not  be  treated  as  a 
corporation  under  paragraph  (b)(8)(i)  of 
this  section  if— 

(i)  The  entity  was  in  existence  on  May 
8.1996: 

(ii)  The  entity's  classification  was 
relevant  (as  defined  in  §  301.7701-3(d)) 
on  May  8. 1996; 


(iii)  No  person  (including  the  entity) 
for  whom  the  entity's  classification  was 
relevant  on  May  8, 1996,  treats  the 
entity  as  a  corporation  for  purposes  of 
filing  such  person's  federal  income  tax 
returns,  information  retiuns,  and 
%vithholding  documents  for  the  taxable 
year  includLig  May  8. 1996: 

(iv)  Any  change  in  the  entity's 
claimed  classification  within  the  sixty 
months  prior  to  May  8, 1996,  occurred 
solely  as  a  result  of  a  change  in  the 
organizational  documents  of  the  entity, 
and  the  entity  and  all  members  of  the 
entity  recognized  the  federal  tax 
consequences  of  any  change  in  the 
entity's  classification  witUn  the  sixty 
months  prior  to  May  8, 1996; 

(v)  A  reasonable  basis  (within  the 
meaning  of  section  6662)  existed  on 
May  8, 1996,  for  treating  the  entity  as 
other  than  a  corporation;  and 

(vi)  Neither  the  entity  nor  any  ' 

member  was  notified  in  writing  on  or 
before  May  8, 1996,  that  the 
classification  of  the  entity  was  under 
examination  (in  which  case  the  entity's 
classification  will  be  determined  in  the 
examination). 

(2)  Binding  contract  rule.  If  a  foreign 
business  entity  described  in  paragraph 
(b)(8)(i)  of  this  section  is  formed  after 
May  8. 1996,  pursiiant  to  a  written 
binding  contract  (including  an  accepted 
bid  to  develop  a  project]  in  effect  on 
May  8, 1996,  and  all  times  thereafter,  in 
which  the  parties  agreed  to  engage 
(direcUy^r  indirectiy]  in  an  active  and 
substantial  business  operation  in  the 
jurisdiction  in  which  the  entity  is 
formed,  paragraph  (d)(1)  of  this  section 
will  be  applied  to  that  entity  by 
substituting  the  date  of  the  entity's 
formation  for  May  8. 1996. 

(3)  Termination  of  grandfather 
status — (i)  In  general.  An  entity  that  is 
not  treated  as  a  corporation  under 
paragraph  (b)(8)(i]  of  this  section  by 
reason  of  paragraph  (d)(1)  or  (d)(2)  of 
this  section  will  be  treated  permanently 
as  a  corporation  under  paragraph 
(b)(8)(i)  of  this  section  from  the  earliest 
of: 

(A)  The  effective  date  of  an  election 
to  be  treated  as  an  association  under 
§301.7701-3: 

(B)  A  termination  of  the  partnership 
under  section  708(b)(1)(B)  (regarding 
sale  or  exchange  of  50  percent  or  more 
of  the  total  interest  in  an  entity's  capital 
or  profits  within  a  twelve  month 
period):  or 

(C)  A  division  of  the  partnership 
under  section  708(b)(2)(B). 

(ii)  Special  rule  for  certain  entities. 
For  piuposes  of  paragraph  (d)(2)  of  this 
section,  paragraph  (d)(3](i)(B)  of  this 
section  shall  not  apply  if  the  sale  or 
exchange  of  interests  in  the  entity  is  to 


a  related  person  (within  the  meaning  of 
sections  267(b]  and  707(b))  and  occurs 
no  later  than  twelve  months  after  the 
date  of  the  formation  of  the  entity. 

(e)  Effective  date.  The  rules  of  this 
section  are  eBecUve  as  of  January  1, 
1997. 

1301.7701-3    CteesmeaUonoroMtiin 
buslfiees  wiUtlea. 

(a)  In  general.  A  business  Mitity  that 
is  not  classified  as  a  corporation  under 
§301.7701-2(b)  (1),  (3).  (4),  (5),  (6),  (7), 
or  (8)  (an  eligible  entity)  can  elect  its 
classification  for  federal  tax  purposes  as 
provided  in  this  section.  An  eligible 
entity  with  at  least  two  members  can 
elect  to  be  classified  as  either  an 
association  (and  thus  a  corporation 
under  §  301.7701-2(b)(2)]  or  a 
partnership,  and  an  eligible  entity  with 
a  single  owner  can  elect  to  be  classified 
as  an  association  or  to  be  disregarded  as 
an  entity  separate  from  its  owner. 
Paragraph  (b)  of  this  section  provides  a 
default  classification  for  an  eUgible 
entity  that  does  not  make  an  election. 
Thus,  elections  are  necessary  only  when 
an  eligible  entity  chooses  to  be 
classified  initially  as  other  than  the 
default  classification  or  when  an  eligible 
entity  chooses  to  change  its 
classification.  An  entity  whose 
classification  is  determined  imder  the 
default  classification  retains  that 
classification  (regardless  of  any  changes 
in  the  members'  liability  that  occun  at 
any  time  during  the  time  that  the 
entity's  classification  is  relevant  as 
defined  in  paragraph  (d)  of  this  section) 
imtil  the  entity  makes  an  election  to 
change  that  classification  under 
paragraph  (c)(1)  of  this  section. 
Paragraph  (c)  of  this  section  provides 
rules  for  making  express  elections. 
Paragraph  (d)  of  this  section  provides    ■ 
special  rules  for  foreign  eligible  entities. 
Paragraph  (e)  of  this  section  provides 
special  rules  for  classifying  entities 
resulting  &t)m  partner^p  terminations 
and  divisions  under  section  708(b). 
Paragraph  (f)  of  this  section  sets  forth 
the  efiiective  date  of  this  section  and  a 
special  rule  relating  to  prior  periods. 

(b)  Classification  of  eligible  entities 
that  do  not  file  an  election — (1) 
Domestic  eligible  entities.  Except  as 
provided  in  paragraph  (b)(3)  of  this 
section,  unless  the  entity  elects 
otherwise,  a  domestic  eUgible  entity  is — 

(i)  A  partnership  if  it  has  two  or  more 
membera;  or 

(ii)  Disregarded  as  an  entity  separate 
from  its  owner  if  it  has  a  single  owner. 

(2)  Foreign  eligible  entities— (i)  In 
general.  E»xpt  as  provided  in 
paragraph  (b)(3)  of  this  section,  unless 
the  entity  elects  otherwise,  a  foreign 
eligible  entity  it 
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(A)  A  paitnefship  if  it  has  two  or  more 
members  and  at  least  one  member  does 
not  have  limited  liability; 

(B)  An  association  if  all  members  have 
limited  liability;  or 

(C)  Disregarded  as  an  entity  separate 
from  its  owner  if  it  has  a  single  owner 
that  does  not  have  limited  liability. 

(ii)  Dilution  of  limited  liability.  For 
purposes  of  paragraph  (b)(2)(i)  of  this 
section,  a  member  of  a  foreign  eligible 
entity  has  limited  liability  if  the  member 
has  no  personal  liability  for  the  debts  of 
or  claims  against  the  entity  by  reason  of 
being  a  member.  This  determination  is 
based  solely  on  the  statute  or  law 
pursuant  to  which  the  entity  is 
organized,  except  that  if  the  imderljring 
statute  or  law  allows  the  entity  to 
specify  in  its  organizational  dociunents 
whether  the  members  will  have  liiQited 
liability,  the  organizational  documents 
may  also  be  relevant.  For  purposes  of 
this  section,  a  member  has  personal 
liability  if  the  creditors  of  the  entity  may 
seek  satisfaction  of  all  or  any  portion  of 
the  debts  or  claims  against  the  entity 
from  the  member  as  such.  A  member 
has  personal  liability  for  purposes  of 
this  paiagra}^  even  if  the  member 
makes  an  agreement  under  which 
another  person  (whether  or  not  a 
member  of  the  entity)  assumes  such 
liabiUty  or  agrees  to  indemnify  that 
member  for  any  such  Uability. 

(3)  Existing  eligible  entities— (i)  In     ■ 
general.  Unless  the  entity  elects 
otherwise,  an  eligible  entity  in  existence 
prior  to  the  effective  date  of  this  section 
will  have  the  same  classification  that 
the  entity  claimed  imder  §§  301.7701-1 
through  301.7701-3  as  in  effect  on  the 
date  prior  to  the  effective  date  of  this 
section;  except  that  if  an  eUgible  entity 
with  a  single  owner  claimed  to  be  a 
partnership  under  those  regulations,  the 
entity  will  be  disregarded  as  an  entity 
separate  from  its  owner  under  this 
paragraph  (b)(3)(i).  For  special  rules 
regarding  the  classification  of  such 
entities  for  periods  prior  to  the  effective 
date  of  this  section,  see  paragraph  (f)(2) 
of  this  section. 

(ii)  Special  rules.  For  pxuposes  of 
paragraph  (b)(3)(i)  of  this  section,  a 
foreign  eligible  entity  is  treated  as  being 
in  existence  prior  to  the  effective  date  of 
this  section  only  if  the  entity's 
classification  was  relevant  (as  defined  in 
paragraph  (d)  of  this  section)  at  any  time 
during  the  sixty  months  prior  to  the 
effective  date  of  this  section.  If  an  entity 
claimed  different  classifications  prior  to 
-  the  effective  date  of  this  section,  the 
entity's  classification  for  purposes  of 
paragraph  (b)(3Ki)  of  this  section  is  the 
last  classification  claimed  by  the  entity. 
If  a  foreign  eligible  entity's  classification 
is  relevant  prior  to  the  effective  date  of 


this  section,  but  no  {sderal  tax  or 
information  return  is  filed  or  the  federal 
tax  or  information  return  does  not 
indicate  the  classification  of  the  entity, 
the  entity's  classification  lor  the  period 
prior  to  the  eSisctive  date  of  this  section 
is  determined  imder  the  regulations  in 
effect  on  the  date  prior  to  the  effective 
date  of  this  section. 

(c)  Elections — (1)  Time  and  place  for 
filing — (0  In  geneml.  Except  as  provided 
in  paragraphs  (c)(1)  (iv)  and  (v)  of  this 
section,  an  eligible  entity  may  elect  to 
be  classified  other  than  as  provided 
under  paragraph  (b)  of  this  section,  or  to 
change  its  classification,  by  filing  Form 
8832,  Entity  Classification  Election, 
with  the  service  center  designated  on 
Form  8832.  An  election  will  not  be 
accepted  imless  all  of  the  information 
required  by  the  form  and  instructions, 
including  the  taxpayer  identifying 
number  of  the  entity,  is  provided  on 
Form  8832.  See  §  301.6109-1  for  rules 
on  applying  for  and  displaying 
Employer  Identification  Niunbsrs. 

(ii)  Further  notification  of  elections. 
An  eligible  entity  required  to  file  a 
federal  tax  or  information  return  for  the 
taxable  year  for  which  an  election  is 
made  under  paragraph  (c)(l)(i)  of  this 
section  must  attach  a  copy  of  its  Form 
8832  to  its  federal  tax  or  information 
return  for  that  year.  If  the  entity  is  not 
required  to  file  a  return  for  that  year,  a 
copy  of  its  Form  8832  must  be""  attached 
to  the  federal  income  tax  or  information 
return  of  any  direct  or  indirect  owner  of 
the  entity  for  the  taxable  year  of  the 
owner  that  includes  the  date  on  which 
the  election  was  efiiective.  An  indirect 
owner  of  the  entity  does  not  have  to 
attach  a  copy  of  the  Form  8832  to  its 
return  if  an  entity  in  which  it  has  an 
interest  is  already  filing  a  copy  of  the 
Form  8832  with  'ts  return.  If  an  entity, 
or  one  of  its  direct  or  indirect  owners, 
fails  to  attach  a  copy  of  a  Form  8832  to 
its  return  as  directed  in  this  section,  an 
otherwise  valid  election  imder 
paragraph  (c)(l)(i)  of  this  section  will 
not  be  invalidated,  but  the  non-filing 
party  may  be  subject  to  penalties, 
including  any  applicable  penalties  if  the 
federal  tax  or  information  retiuns  are 
inconsistent  with  the  entity's  election 
under  paragraph  (c)(l)(i)  of  this  section. 

(iii)  Effective  date  of  election.  An 
election  made  imder  paragraph  (c)(l)(i) 
of  this  section  will  be  effective  on  the 
date  specified  by  the  entity  on  Form 
8832  or  on  the  date  filed  if  no  such  date 
is  specified  on  the  election  form.  The 
effective  date  specified  on  Form  8832 
can  not  be  more  than  75  days  prior  to 
the  date  on  which  the  election  is  filed 
and  can  not  be  more  than  12  months 
after  the  date  on  which  the  election  is 
filed.  If  an  election  specifies  an  effective 


date  more  than  75  days  prior  to  the  date 
on  which  the  election  is  filed,  it  will  be 
effective  75  days  prior  to  the  date  it  was 
filed.  If  an  election  specifies  an  effective 
date  more  than  12  months  fitim  the  date 
on  which  the  election  is  filed,  it  will  be 
effiBctive  12  months  after  the  date  it  was 
filed.  If  an  election  specifies  an  effective 
date  before  January  1. 1997,  it  will  be 
effective  as  of  January  1, 1997. 

(iv)  Limitation.  If  an  eligible  entity 
makes  an  election  under  paragraph 
(c)(l)(i)  of  this  section  to  change  its 
classification  (other  than  an  election 
made  by  an  existing  entity  to  change  its 
classification  as  of  the  e^ctive  date  of 
this  section),  the  entity  cannot  change 
its  classification  by  election  again 
during  the  sixty  months  succeeding  the 
effective  date  of  the  election.  However, 
the  Commissioner  may  permit  the  entity 
to  change  its  classification  by  election 
within  the  sixty  months  if  more  than 
fifty  percent  of  the  ownership  interests 
in  the  entity  as  of  the  effective  date  of 
the  subsequent  election  are  owned  by 
persons  that  did  not  own  any  interests 
in  the  entity  on  the  filing  date  or  on  the 
effective  date  of  the  entity's  prior 
election. 

(v)  Deemed  elections-^A]  Exempt 
organizations.  An  eligible  entity  that  has 
been  determined  to  be,  or  claims  to  be, 
exempt  frt>m  taxation  under  section 
501(a)  is  treated  as  having  made  an 
election  imder  this  section  to  be 
classified  as  an  association.  Such  ' 

election  will  be  effective  as  of  the  first 
day  for  which  exemption  is  claimed  or 
determined  to  apply,  regardless  of  when 
the  claim  or  determination  is  made,  and 
will  remain  in  effect  unless  an  election 
is  made  under  paragraph  (c)(l){i)  of  this 
section  after  the  date  the  claim  for 
exempt  status  is  withdrawn  or  rejected 
or  the  date  the  determination  of  exempt 
status  is  revoked. 

(B)  Real  estate  investment  trusts.  An 
eligible  entity  that  files  an  election 
under  section  856(c)(1)  to  be  treated  as 
a  real  estate  investment  trust  is  treated 
as  having  made  an  election  under  this 
section  to  be  classified  as  an  association. 
Such  election  will  be  effisctive  as  of  the 
first  day  the  entity  is  treated  as  a  real 
estate  investment  trust. 

(vi)  Examples.  The  following^ 
examples  illustrate  the  rules  of  this 
paragraph  (c)(1): 

Example  1.  Od  July  1. 1896,  X.  a  domestic 
corporation,  purchases  a  10%  interest  in  Y, 
an  eligible  entity  formed  under  Country  A 
law  in  1990.  The  entity's  classification  was 
not  relevant  to  any  person  for  federal  tax  or 
information  purposes  prior  to  X's  acquisition 
of  an  interest  in  Y.  Thus,  Y  is  not  considered 
to  be  in  existence  on  the  eSective  date  of  this 
section  for  purposes  of  paragraph  (bM3)  of 
tliis  section.  Under  tlie  applicable  Couatry  A 
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statute,  all  members  of  Y  have  limited 
liability  as  defined  In  paragraph  (b)(2Kii)  of 
this  section.  Accordingly,  Y  is  classified  as 
an  association  under  p>aragraph  (b)(2X>)(B)  of 
this  section  unless  it  elects  undOT  this 
paragraph  (c)  to  be  classified  as  a 
partnership.  To  be  classified  as  a  partnership 
as  of  July  1. 1998,  Y  must  file  a  Form  8832 
by  September  13, 1996.  See  paragraph 
(c)(lHi)  of  this  section.  Because  an  election 
camiot  be  efiisctive  more  than  75  days  prior 
to  the  date  on  which  it  is  filed,  if  Y  files  its 
Form  8832  after  September  13. 1998,  it  wrill 
be  classified  as  an  association  from  July  1, 
1998,  until  the  effective  date  of  the  election. 
In  that  case,  it  could  not  change  its 
classification  by  election  under  this 
paragraph  (c)  during  the  sixty  months 
succBeding  the  effective  date  of  the  election. 

Example  2.  (i)  Z  is  an  eligible  entity  formed 
under  Country  B  law  and  is  in  existence  on 
the  effiactive  date  of  this  section  within  the 
meaning  of  paragraph  (bX3)  of  this  section. 
Prior  to  the  effective  date  of  this  section,  Z 
claimed  to  be  classified  as  an  association. 
Unless  Z  files  an  election  under  this 
paragraph  (c),  it  will  continue  to  be  classified 
as  an  association  under  paragraph  (bK3)  of 
this  section. 

(ii)  Z  files  a  Form  8832  pursuant  to  this 
paragraph  (c)  to  be  classified  as  a 
partnoship,  effective  as  of  the  effective  date 
of  this  section.  Z  can  file  an  election  to  be 
classified  as  an  association  at  any  time 
thereafter,  but  then  would  not  be  permitted 
to  change  its  classification  by  election  during 
the  sixty  months  succeeding  the  efEsctive 
date  of  that  subsequent  election. 

(2)  Authorized  signatures — (i)  In 
general.  An  election  made  under 
paragraph  (c)(l)(i)  of  this  section  must 
be  signed  by — 

(AjEach  member  of  the  electing  entity 
who  is  an  owner  at  the  time  the  election 
is  filed;  or 

(B)  Any  officer,  manager,  or  member 
of  the  electing  entity  who  is  authorized 
(imder  local  law  or  the  entity's 
organizational  documents)  to  make  the 
election  and  who  represents  to  having 
such  authorization  under  penalties  of 
perjury. 

(ii)  Retroactive  elections.  For  purposes 
of  paragraph  (c)(2)(i)  of  this  section,  if 
an  election  under  paragraph  (c)(l)(i)  of 
this  section  is  to  be  effective  for  any 
period  prior  to  the  time  that  it  is  filed, 
each  person  who  was  an  owner  between 
the  date  the  election  is  to  be  elective 
and  the  date  the  election  is  filed,  and 
who  is  not  an  owner  at  the  time  the 
election  is  filed,  must  also  sign  the 
election. 

(d)  Special  rules  for  foreign  eligible 
entities — (1)  For  purposes  of  this 
section,  a  foreign  eligible  entity's 
classification  is  relevant  when  its 
classification  afiects  the  liability  of  any 
person  for  federal  tax  or  information 
purposes.  For  example,  a  foreign  entity's 
classification  would  be  relevant  if  U.S. 
income  was  paid  to  the  entity  and  the 


determination  by  the  withholding  agent 
of  the  amotmt  to  be  withheld  under 
chapter  3  of  the  Internal  Revenue  Code 
(if  any)  would  vary  depending  upon 
whether  the  entity  is  classified  as  a 
partnership  or  as  an  association.  Thus, 
the  classification  might  afiiact  the 
docimientation  that  the  withholding 
agent  must  receive  fitnn  the  entity,  the 
type  of  tax  or  information  return  to  file, 
or  how  the  return  must  be  prepared.  The 
date  that  the  classification  of  a  foreign 
eligible  entity  is  relevant  is  the  date  an 
event  occiirs  that  creates  an  obUgation 
to  file  a  federal  tax  return,  information 
return,  or  statement  for  which  the 
classification  of  the  entity  must  be 
determined.  Thus,  the  classification  of  a 
foreign  entity  is  relevant,  for  example, 
on  the  date  that  an  interest  in  the  entity 
is  acquired  which  will  require  a  U.S. 
person  to  file  an  information  return  on 
Form  5471. 

(2)  Special  rule  when  classification  is 
no  longer  relevant. — If  the  classification 
of  a  foreign  eligible  entity  which  was 
previously  relevant  for  federal  tax 
purposes  ceases  to  be  relevant  for  sixty 
consecutive  months,  the  entity's 
classification  will  initially  be 
determined  under  the  de&ult 
classification  when  the  classification  of 
the  foreign  eligible  entity  again  becomes 
relevant.  The  date  that  the  classification 
of  a  foreign  entity  ceases  to  be  relevant 
is  the  date  an  event  occurs  that  causes 
the  classification  to  no  longer  be 
relevant,  or,  if  no  event  occurs  in  a 
taxable  year  that  causes  the 
classification  to  be  relevant,  then  the 
date  is  the  first  day  of  that  taxable  year. 

(e)  Coordination  with  section  70S(b). 
Except  as  provided  in  §  301.7701- 
2(d)(3)  (regarding  termination  of 
grandfather  status  for  certain  foreign 
business  entities),  an  entity  resulting 
from  a  transaction  described  in  section 
708(b)(1)(B)  (partnership  termination 
due  to  sales  or  exchanges)  or  section 
708(b)(2)(B)  (partnership  division)  is  a 
partnership. 

(f)  Effective  date — (1)  In  general.  The 
rules  of  this  section  are  effective  as  of 
January  1, 1997. 

(2)  Prior  treatment  of  existing  entities. 
In  the  case  of  a  business  entity  that  is 
not  described  in  8  301.7701-2(b)  (1),  (3), 
(4),  (5),  (6),  or  (7),  and  that  was  in 
existence  prior  to  January  1, 1997,  the 
entity's  claimed  classification(s)  will  be 
respected  for  all  periods  pricH'  to  January 
1, 1997,  if— 

(i)  The  entity  had  a  reasonable  basis 
(within  the  meaning  of  section  6662)  for 
its  claimed  classification; 

(ii)  The  entity  and  all  members  of  the 
entity  recognized  the  federal  tax 
consequences  of  any  change  in  the 


entity's  classification  within  the  sixty 
mcHiths  prior  to  January  1, 1997;  and 

(iii)  Neither  the  entity  nor  any 
member  was  notified  in  writing  on  or 
before  May  8, 1996,  that  the 
classification  of  the  entity  was  under 
examination  (in  which  case  the  entity's 
classification  will  be  dotermined  in  the 
examination). 

Par.  8.  Section  301.7701-4  is 
amended  as  follows: 

1.  The  last  sentence  of  paragraphs  (b), 
(c)(1),  (c)(2)  Example  1.  and  (c)(2) 
Example  3  are  revised. 

2.  Paragraph  (f)  is  added. 

The  revisions  and  addition  read  as 
follows: 

9301.7701-4   Tnieta. 

•       *        •       •       • 

(b)  Business  trusts.  •  •  •  The  fact 
that  any  organization  is  technically  cast 
in  the  trust  form,  by  conveying  tiUe  to 
property  to  trustees  for  the  benefit  of 
persons  designated  as  beneficiaries,  will 
not  change  the  real  character  of  the 
organization  if  the  organization  is  more 
properly  classified  as  a  business  entity 
under  §301.7701-2. 

(c)«  •  • 

(1)  *  *  *  An  investment  trust  with 
multiple  classes  of  ownership  interests 
ordinarily  will  be  classified  as  a 
business  entity  under  §  301.7701-r2: 
however,  an  investment  trust  with 
multiple  classes  of  ownership  interests, 
in  which  there  is  no  power  under  the 
trust  agreement  to  vary  the  investment 
of  the  certificate  holders,  will  be 
classified  as  a  trust  if  the  trust  is  formed 
to  facilitate  direct  investment  in  the 
assets  of  the  trust  and  the  existence  of 
multiple  classes  of  ownership  interests 
is  incidental  to  that  purpose. 

(2)*  •  • 

Example  1.*  *  *  As  a  consequence,  the 
existence  of  multiple  classes  of  trust 
ownership  is  not  incidental  to  any  purpose 
of  the  trust  to  hcilitate  direct  investment, 
and,  accordingly,  the  trust  is  classified  as  a 
business  entity  under  §  301.7701-2. 

Example  3.***  Accordingly,  the  trust  is 
classified  as  a  business  entity  under 
S  301.7701-2. 


(f)  Effective  date.  The  rules  of  this 
section  generally  apply  to  taxable  years 
beginning  after  December  31, 1960. 
Paragraph  (e)(5)  of  this  section  contains 
rules  of  applicability  for  paragraph  (e)  of 
this  section.  In  addition,  the  last 
sentences  of  paragraphs  (b),  (c)(1),  and 
(c)(2).  Example  1  and  Example  3  of  this 
section,  are  efCactive  as  of  January  1. 
1997. 

For.  9.  Section  301.7701-6  is  revised 
to  read  as  follows: 
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1301.7701-6    Definitions;  pwWMi, 
fiduciary. 

(a)  Person.  The  term  person  includes 
an  individual,  a  corporation,  a. 
partnership,  a  trust  or  estate,  a  joint- 
stock  company,  an  association,  or  a 
syndicate,  group,  pool,  joint  venture,  or 
other  imincorporated  organization  or 
group.  The  term  also  includes  a 
guardian,  committee,  trustee,  executor, 
administrator,  trustee  in  bankruptcy, 
receiver,  assignee  for  the  benefit  of 
creditors,  conservator,  or  any  person 
acting  in  a  fiduciary  capacity. 

(b)  Fiduciary— (i)  In  general. 
Fiduciary  is  a  term  that  applies  to 
persons  who  occupy  positions  of 
peculiar  confidence  toward  others,  such 
as  trustees,  executors,  and 
administrators.  A  fiduciary  is  a  person 
who  holds  in  trust  an  estate  to  which 
another  has  a  beneficial  interest,  or 
receives  and  controls  income  of  another, 
as  in  the  case  of  receivers.  A  committee 
or  guartuan  of  the  property  of  an 
inconipetent  person  is  a  fiduciary. 

(2)  Fiduciary  distinguished  from 
agent.  There  may  be  a  fiduciary 
relationship  between  an  agent  and  a 
principal,  but  the  word  agent  does  not 
denote  a  fiduciary.  An  agent  having 
entire  charge  of  property,  with  authority 
to  efiiect  and  execute  leases  with  tenants 
entirely  on  his  own  responsibility  and 
without  consulting  his  principal,  merely 
turning  over  the  net  profits  from  the 
property  periodically  to  his  principal  by 
virtue  of  authority  conferred  upon  him 
by  a  power  of  attorney,  is  not  a  fiduciary 
within  the  meaning  of  the  Internal 
Revenue  Code.  In  cases  when^no  legal 
trust  has  been  created  in  the  estate 
controlled  by  the  agent  and  attorney,  the 
liability  to  make  a  return  rests  with  the 
principal. 

(c)  Effective  date.  The  rules  of  this 
section  are  effective  as  of  January  1, 
1997. 

§301.7701-7    [Ramoved]  ."  ,_.. 

Par.  10.  Section  301.7701-7  is  .  "'*  '\ 
removed. 

PART  602— 0MB  CONTROL  NUMBERS 
UNDER  THE  PAPERWORK 
REDUCTION  ACT 

Par.  11.  The  authority  citation  for  part 
602  continues  to  read  as  follows: 
Authority:  26  U.S.C.  7805. 

§602.101    [Amended] 

Par.  12.  In  §  602.101,  paragraph  (c)  is 
amended  by  adding  a  new  entry  in 
numerical  order  to  the  table  to  read  as 
follows:  _    , 

§602.101    0MB  control  numbers. 


(c) 


CFR  part  or  section  wtwre 
identified  and  dBscribed 


Cunent 
0MB  con- 
trol No. 


301.7701-3 


1545-1488 


Margaret  hfilner  RkhutlsoB, 

Commissioner  of  Internal  Revenue. 

Approved:  December  10, 1996. 
Donald  C  Lubick, 
Assistant  Secretary  of  the  Treasury. , 
IFR  Doc  95-31997  FUed  12-17-96;  8:45  am] 
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DEPARTMENT  OF  LABOR 

Occupational  Safety  and  Health 
Administration 

29  CFR  Part  1952 
[Docket  No.  T-031] 

Nortti  Carolina  State  Plan;  Final 
Approval  Determination 

December  10, 1996. 

agency:  Occupational  Safety  and  Health 

Administration  (OSHA).  U.S. 

Department  of  Labor. 

ACTION:  Final  State  plan  approval. 

summary:  This  dodunent  amends 
OSHA's  regulations  to  reflect  the 
Assistant  Secretary's  decision  granting 
final  approval  to  the  North  Carolina 
State  plan.  As  a  result  of  this  affirmative 
determination  under  section  18(e)  of  the 
Occupational  Safety  and  Health  Act  of 
1970,  Federal  OSHA's  standards  and 
enforcement  authority  no  longer  apply 
to  occupational  safety  and  health  issues 
covered  by  the  North  Carolina  plan,  ahd 
authority  for  Fedmal  concurrent 
jiuisdiction  is  relinquished.  Federal 
enforcement  jiuisdiction  is  retained 
over  private  sector  maritime  activities, 
employment  on  Indian  reservations, 
enforcement  relating  to  any  contractors 
or  subcontractors  on  any  Federal 
establishment  where  the  land  has  been 
ceded  to  the  Federal  Government, 
railroad  employment,  and  enforcement 
on  military  bases.  Federal  jurisdiction 
remains  in  effect  with  respect  to  Federal 
government  employers  and  employees. 
EFFECTIVE  DATE:  December  lO,  1996. 
FOR  FURTHER  INFORMATION  CONTACT: 
Bonnie  Friedman,  Director,  Office  of 
Information  and  Consumer  Affairs, 
Occupational  Safety  and  Health 
Admhiistration,  U.S.  Department  of 
Labor,  Room  N3637,  200  Constitution 
Avenue  mV.,  Washington,  DC  20210, 
(202)  219-8148. 


SUPPLEMENTARY  MFORMATKM: 

Introduction 

Section  18  of  the  Occupational  Safety 
and  Health  Act  of  1970,  29  U.S.C.  651. 
et  seq,  (the  "Act")  provides  that  States 
which  desire  to  assume  responsibility 
for  the  development  and  enforcement  of 
occupational  safety  and  health 
standards  may  do  so  by  submitting,  and 
obtaining  Federal  approval  of,  a  State 
plan.  Procedures  for  State  Plan 
submission  and  approval  are  set  forth  in 
regulations  at  29  CFR  part  1902.  If  the 
Assistant  Secretary,  applying  the  criteria 
set  forth  in  section  18(c)  of  the  Act  and 
29  CFR  1902.3  and  .4,  finds  that  the 
plan  provides  or  will  provide  for  State 
standards  and  enforcement  which  are 
"at  least  as  effective"  as  Federal 
standards  and  enforcement,  "initial 
approval"  is  granted.  A  State  may 
commence  operations  under  its  plan 
after  this  determination  is  made,  but  the 
Assistant  Secretary  retains  discretionary 
Federal  enforcement  authority  dining 
the  initial  approval  period  as  provided 
by  section  18(e)  of  the  Act.  A  State  plan 
may  receive  initial  approval  even 
though,  upon  submission,  it  does  not 
fully  meet  the  criteria  set  forth  in 
§§  1902.3  and  1902.4  if  it  includes 
satisfactory  assurances  by  the  State  that 
it  will  take  the  necessary 
"developmental  steps"  to  meet  the 
criteria  within  a  three-year  period  (29 
CFR  1902.2(b)).  The  Assistant  Secretary 
publishes  a  "certification  of  completion 
of  developmental  steps"  when  all  of  a 
State's  developmental  commitments 
have  been  satisfactorily  met  (29  CFR 
1902.34). 

When  a  State  plan  that  has  been 
granted  initial  approval  is  developed 
sufficiently  to  warrant  a  suspension  of 
concurrent  Federal  enforcement 
activity,  it  becomes  eligible  to  enter  into 
an  "operational  status  agreement"  with 
OSHA  (29  CFR  1954.3(f)).  A  State  must 
have  enacted  its  enabling  legislation, 
promulgated  State  standards,  achieved 
an  adequate  level  of  qualified  personnel, 
and  established  a  system  for  review  of 
contested  enforcement  actions.  Under 
these  voluntary  agreements,  concurrent 
Federal  enforcement  will  not  be 
initiated  with  regard  to  Federal 
occupational  safety  and  health 
standards  in  those  issues  covered  by  the 
State  plan,  where  the  State  program  is 
providing  an  acceptable  level  of 
protection. 

Following  the  initial  approval  of  a 
complete  plan,  or  the  certification  of  a     . 
developmental  plan,  the  Assistant 
Secretary  must- monitor  and  evaluate 
actual  operations  under. the  plan  for  a 
period  of  at  least  one  year  to  determine, 
on  the  basis  of  actual  operations  under 
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the  plan,  whether  the  criteria  set  forth 
in  section  18(c)  of  the  Act  and  29  CFR 
1902.37  are  being  applied. 

An  affirmative  determination  imder 
section  18(e)  of  the  Act  (usually  referred 
to  as  "final  approval"  of  the  State  plan) 
results  in  the  relinquishment  of 
authority  for  Federal  concunent 
enforcement  jurisdiction  in  the  State 
with  respect  to  occupational  safety  and 
health  issues  covered  by  the  plan  (29 
U.S.C.  667(e)).  Procedures  for  section 
18(e)  determinations  are  found  at  29 
CFl^  part  1902,  subpart  D.  In  general,  in 
order  to  be  granted  final  approval, 
actual  performance  by  the  State  must  be 
"at  least  as  efiiective"  overall  as  the 
Federal  OSHA  program  in  all  areas 
covered  under  the  State  plan. 

An  additional  requirement  for  final 
approval  consideration  is  that  a  State 
must  meet  the  compliance  staffing 
levels,  or  benchmarks,  for  safety 
inspectors  and  industrial  hygienists 
established  by  OSHA  for  that  State.  This 
requirement  stems  fit>m  a  court  order  by 
the  U.S.  District  Court  for  the  District  of 
Columbia  pursuant  to  the  U.S.  Court  of 
Appeals"  decision  in  AFL-CIOv. 
Marshall.  570  F.2d  1030  (D.C.  Or  1978). 
that  directed  the  Assistant  Secretary  to 
calculate  for  each  State  plan  State  the 
number  of  enforcement  personnel 
needed  to  assure  a  "fully  effective" 
enforcement  program. 

The  last  requirement  for  final 
approval  consideration  is  that  a  State 
must  participate  in  OSHA's  Integrated 
Management  Information  System  (IMIS). 
This  is  required  so  that  OSHA  can 
obtain  the  detailed  program 
performance  data  on  a  State  necessary  to 
make  an  objective  continuing  pvaluation 
of  whether  the  State  performance  meets 
the  statutory  and  regulatory  criteria  for 
final  and  continuing  approval. 

History  of  the  North  Carolina  Plan  and 
of  Its  Compliance  Staffing  Benchmarks 

North  Carolina  Plan 

A  history  of  the  North  Carolina  State 
plan,  a  description  of  its  provisions,  and 
a  discussion  of  the  compliance  staffing 
benchmarks  established  for  North 
Carolina  was  contained  in  the 
September  13, 1996,  Federal  Register 
notice  (61  FR  48446  )  proposing  that 
final  approval  under  Section  18(e)  of  the 
Act  be  granted.  The  North  Carolina  State 
plan  was  submitted  on  November  27, 
1972,  initially  approved  on  February  1, 
1973  (38  FR  3041),  certified  as  having 
completed  all  developmental  steps  on 
October  5, 1976  (41  FR  43896), 
concurrent  Federal  enforcement 
jurisdiction  suspended  on  February  20, 
1975  (40  FR  16843),  reinstated  on 
October  24, 1991  (56  FR  55192)  and 


again  siispended  on  March  7, 1995  (44 
FR  12416);  and  revised  compliance 
staffing  benchmarks  for  North  Carolina 
were  approved  on  January  17, 1986  (51 
FR  2481)  and  June  4, 1996  (61  FR 
28053).  ';• 

History  of  the  Present  Proceedings 

Procedures  for  final  approval  of  State 
plans  are  set  forth  at  29  CFR  1902, 
Subpart  D.  On  September  13, 1996, 
OSHA  pubUshed  notice  (61  FR  48446) 
of  the  eUgibility  of  the  North  Carolina 
State  plan  for  determination  under 
section  18(e)  of  the  Act  as  to  whether 
final  approval  of  the  plan  should  be 
granted.  The  determination  of  eligibility 
was  based  on  monitoring  of  State 
operations  for  at  least  one  year 
following  certification,  State 
participation  in  the  Federal-State 
Integrated  Management  Information 
System,  and  staffing  which  meets  the 
revised  State  staffiiig  benchmarks. 

The  September  13  Federal  Register 
notice  set  forth  a  general  description  of 
the  North  Carolina  State  plan  and 
summarized  the  results  of  Federal 
OSHA  monitoring  of  State  operations 
during  the  period  ftom  October  1, 1993 
through  June  30.  1996.  In  addition  to  the 
information  set  forth  in  the  notice  itself, 
OSHA  made  available  as  part  of  the 
record  extensive  and  detailed  exhibits 
documenting  the  plan,  including  copies 
of  the  State  legislation,  administrative 
regulations  and  procedural  manuals 
under  which  North  Carolina  operates  its 
plan,  and  copies  of  all  previous  Federal 
Register  notices  regarding  the  plan. 

Copies  of  the  most  recent 
comprehensive  evaluation  report,  the 
October  1, 1993  through  September  30, 
1995,  Biennial  Evaluation  Report,  and 
the  "18(e)  Evaluation  Report",  covering 
the  period  of  October  1 ,  1995  through 
Jime  30, 1996  of  the  Ntllth  Carolina  Plan 
which  was  extensively  summarized  in 
the  September  1 3  proposal  and 
provided  the  principal  factual  basis  for 
the  proposed  18(e)  determination,  were 
includeid  in  the  docket. 

To  assist  and  encourage  public 
participation  in  the  18(e)  determination, 
copies  of  all  docket  materials  were 
maintained  in  the  OSHA  Docket  Office 
in  Washington,  DC.,  in  the  OSHA 
Regional  Office  in  Atlanta,  Georgia,  and 
at  the  North  Carolina  Department  of 
Labor,  Division  of  Occupational  Safety 
and  Health  in  Raleigh,  North  Carolina. 
Summaries  of  the  September  13  notice, 
with  an  invitation  for  public  comments, 
were  pubfished  in  North  CaroliiUKjn 
September  20, 1996.  in  the  following 
newspapers:  Charlotte  Observer, 
Winston-Salem  Journal,  AsheviUe 
Citizen  Times,  Wilmington  Morning 


Star,  Raleigh  News  and  Observer,  and 
The  Greensboro  New  and  Record. 

The  September  13  notice  invited 
interested  persons  to  sulnnit  by  October 
15  written  comments  and  views 
regarding  the  North  Carolina  plan  and 
whether  final  approval  should  be 
granted.  An  opport\mity  to  request  an 
informal  public  hearing  also  was 
provided.  Twenty-six  (26)  comments 
were  received  in  response  to  this 
proposal;  none  requested  an  informal 
hearing. 

Summary  and  Evaluation  of  Comments 

OSHA  has  encouraged  interested 
members  of  the  public  to  provide 
information  and  views  regarding 
operations  under  the  North  Carolina 
plan  to  supplement  the  information 
already  gathered  during  OSHA 
monitoring  and  evaluation  of  plan 
administration. 

In  response  to  the  September  13 
proposal,  OSHA  received  comments 
from:  Don  Beussee,  Director,  Health  and 
Safety  Services,  Burlington  Industries, 
Inc.  [Ex.  14-1];  Jim  H.  Conner, 
Executive  Vice  President,  The  American 
Yam  Spinners  Association,  Inc.  [Ex.  14- 
2):  Linda  Moore,  Chairperson,  NC 
Tarheel  Association  of  Occupational 
Health  Nurses  [Ex.  14-3);  R.  Paul 
Wilms.  Director,  Regulatory  Affairs,  NC 
Home  Builders  Association  [Ex.  14—4); 
Garry  Moore,  Director  of  Human 
Resources,  Kentucky  Derby  Hosiery  Co., 
hic.  [Ex.  14-5);  Douglas  Brackett, 
Executive  Vice  President,  American 
Furniture  Manufacturers  Association 
[Ex.  14-61;  Thomas  F.  Cecich,  Vice 
President,  Environmental  Safety, 
GlaxoWellcome,  Inc.  [Ex  14-7];  Dermis 
M.  Juhan,  Executive  Vice  President,  NC 
Textile  Manufacturers  Association,  Inc. 
[Ex.  14-8);  W.  B.  Jenkins,  President,  NC 
Farm  Bureau  Federation  [Ex.  14-9]; 
Robert  W.  Slocum,  Jr.,  Executive  Vice 
President,  NC  Forestry  Association.,  Inc. 
[Ex.  14—10);  James  E.  McCauley, 
Director,  Safety  and  Security,  Perdue 
Farms  Inc.  [Ex.  14-11];  Judith  S. 
Ostendorf,  President,  NC  Tarheel 
Association  of  Occupational  Health 
Nurses  [Ex.  14-12];  Cheryl  N.  Kennedy. 
NC  Costal  Plains  Association  of 
Occupational  Health  Nurses  (Ex.  14-13]; 
Ginger  Lusk,  President,  NC  Foothills 
Association  of  Occupational  Health 
Nurses  (Ex.  14-14];  Robin  Lee,  Vice 
President,  Metrolina  of  NC  Association 
of  Occupational  Health  Nurses  [Ex.  14- 
15];  Lisa  Ramber,  Manager,  Safety  and 
Health,  American  Textile  Manufacturers 
histitute  [Ex.  14-16];  Henry  L. 
Schmulling,  Jr.,  Manager,  Corporate 
Safety  and  Industrial  Hygiene,  Duke 
Power  Company  [Ex.  14-17];  Timothy  J. 
Pizatella,  Acting  Directcu*.  Division  of 
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Safety  Research.  NIOSH  [Ex.  14-18]; 
Belinda  S.  Woreham,  Occupational 
Health  Nurse  Consultant  [Ex.  14-20]; 
Jiine  H.  Hoyle,  Occupational  Health 
Niuse  Practitioner.  City  of  High  Point, 
NC  [Ex  14-21];  Patricia  Dalton, 
Administrator/Occupational  Health,  Pitt 
County  Memorial  Hospital  [Ex  14-22]; 
Lynn  H.  Hollifield,  President,  Western 
NC  Association  of  Occupational  Health 
Niuses  [Ex  14-23];  Liza  Gregg.  RN, 
MSN,  CIC,  CPHQ.  NC  Association  of 
Occupational  Health  Nurses  [Ex.  14-24]; 
Connie  Bandy,  Vice  President,  NC 
Costal  Plains  AOHN  [Ex.  14-25];  Bonnie 
Rogers,  President.  The  American 
Association  of  Occi^wtional  Health 
Nurses,  Inc.  [Ex.  14-26];  and  Doug  E. 
Croft,  President,  Chamber  of  Commerce, 
Thomasville,  North  Carolina  [Ex  14- 
27]. 

Of  the  26  written  comments  received, 
ten  (10)  expressed  full  unqualified 
support  for  final  approval  on  the 
grounds  of  State  competence, 
responsiveness,  innovation  and  specific 
knowledge  of  local  conditions.  All  of 
these  comments  indicated  that  the  State 
has  established  and  operates  an  effective 
safety  and  health  program  without 
adversarial  relations  with  local 
industries  and  workers,  and  that  the 
State  has  been  effective  in  protecting 
employees  in  North  Carolina. 
Specifically,  the  conunenters 
cranmended  the  State  program  for, 
among  other  things:  its  growth  over  the 
last  four  years,  doubling  its  enforcement 
and  education  stafiis;  offering  a  full 
range  of  educational  and  consultative 
programs  to  the  regulated  community  to 
augment  a  more  focused  and  efficient 
enforcement  effort;  a  decline  every  year 
since  1992  in  the  overall  occupational 
infiuy  and  illness  rate  in  the  State;  and 
its  establishment  of  an  Ergonomics 
Resource  Center  in  conjunction  with 
North  Carolina  State  University;  its 
initiation  of  a  series  of  partnerships 
with  business  and  industry  trade 
associations  to  address  hazards  in  areas 
such  as  logging,  home-building, 
bottlii^.  and  fumittire. 

Twelve  (12)  [Exhibits  14-3. 14-12, 
14-13. 14-14. 14-15;  14-20;  14-21;  14- 
22;  14-23;  14-  24;  14-25;  and  14-26] 
comments  were  received  from  North 
Carolina  affiUates  of  the  Association  of 
Occupational  Health  Niurses 
recommending  that  the  North  Carolina 
program  include  occupational  health 
nursing  positions  in  its  staffing 
benchmarks.  As  Deputy  CtHumissioner 
Charles  N.  Jeffiess  noted  in  his 
responses  [Ex.  14-19A-D;  Ex.  14-28; 
and  Ex  14-29],  this  issue  was  also 
raised  by  the  Association  during 
OSHA's  consideration  of  the  State's 
proposal  to  revise  its  compliance 


staffing  benchmark  levels.  However, 
benchmark  staffing  requirements  apply 
solely  to  penoimel  engaged  in  the 
enforcement  of  standards  and  while  an 
individual  with  an  educational 
backgroimd  in  occupational  health 
niusing  would  be  eligible  to  apply  for 
such  compliance  positions,  it  would  be 
inappropriate  to  reserve  staffing 
positions  for  individuals  with  a 
particular  occupational  health  degree. 
However,  Mr.  Jeffiess  concius  that 
occupational  health  nurses  can  add 
value  to  an  occupational  safety  and 
health  program  particularly  in  the  areas 
of  training  and  compliance  assistance. 
An  occupational  niuse  has  served  as  a 
member  of  the  North  Carolina 
Occupational  Safety  and  Health 
Advisory  Coimdl  and  one  is  on  the  staff 
of  the  North  Carolina  Ergonomics  . 
Resource  Center  joint  program.  Further, 
Mr.  Jeffiress  indicates  that  they  have 
relied  on  the  expertise  and  advice  of 
occupational  health  professionals  in 
other  departments  with  which  they 
conduct  cooperative  efforts  especially  in 
the  areas  of  worker  health  and  reporting 
of  occupational  illnesses. 

Fo^u  (4)  conunenters,  Don  Beussee, 
Director,  Health  and  Safety  Services. 
Burlingtcn  Industries,  Inc.  [Ex  14-1]; 
Jim  H.  Conner,  Executive  Vice 
President,  The  American  Yam  Spinners 
Association,  Inc.  [Ex.  14-2);  Dennis  M. 
Julian,  Executive  Vice  President,  North 
Carolina  Textile  Manufacturers 
Association,  Inc.  [Ex.  14-8];  and  Lisa 
Ramber,  Manager,  Safety  and  Health, 
American  Textile  Manuiacturers 
Institute  [Ex  14-16],  raise  concerns 
about  North  Carolina's  adoption  of  more 
stringent  enforcement  poUdes  with 
regard  to  engineering  controls  for  noise 
levels  between  90  dBA  and  100  dBA 
and  full-shift  use  of  respirators  for 
cotton  dust  exposures  in  the  textile 
industry.  All  suggest  that  these 
interpretations  are  inconsistent  with 
Federal  OSHA's  standards 
interpretations  and  have  not  been 
demonstrated  to  comply  with  the 
"product  clause"  test  of  the  Act  that 
different  State  standards  must  be 
"required  by  compelling  local 
conditions  and  not  cause  an  imdue 
biuden  on  interstate  commerce."  Mr. 
Julian  and  Mr.  Beusse,  nonetheless, 
support  the  granting  of  final  approval 
while  Ms.  Ramber  requests  that  the 
State  be  required  to  revise  its  policies 
prior  to  OSHA  granting  final  approval. 
Charles  Jeffiess,  Deputy  Conunissioner 
of  Labor,  responded  individually  to 
each  of  the  comments  on  October  9, 
1996,  Biu-lington  Industries,  Inc.  (Ex 
14-19);  October  15, 1996,  American 
Yam  Spinners  Association,  Inc.  (Ex  14- 


19A);  October  17, 1996,  North  Carolina 
Textile  Manufacturers  Association,  Inc. 
(Ex  14-igB);  and  October  18, 1996, 
American  Textile  Manu&ctvirers 
Institute  (Ex  14-19C). 

North  Carolina's  standard  for  noise  is 
identical  to  the  Federal  standard  (29 
CFR  1910.95).  However,  North  Carolina 
reqiiiies  employers  to  implement 
engineering  controls,  where  feasible, 
when  noise  levels  are  between  90  dBA 
and  100  dBA.  One  commenter  indicates 
that  this  poUcy  "*  *  '  requires 
employers  to  spend  significant 
resources  to  engineer  incremental 
reductions  in  noise  levels  •  •  •"  while 
still  requiring  the  use  of  hearing 
protection  devices.  (Federal  OSHA 
pohcy  allows  employers  to  rely  on  an 
efiiactive  hearing  conservation  program 
in  heu  of  engineering  controls  for  noise 
levels  between  92  dBA  and  lOOdBA 
when  this  is  demonstrated  to  be  more 
post  efiiective.)  Mr.  Jeffiess  indicates  that 
North  Carolina's  policy  is  consistent 
with  the  Federal  policy  in  effect  in  1983 
and  retention  of  this  poUcy  is  "more 
protective"  with  the  State's  emphasis 
being  on  "solving  the  problem"  rather 
than  relying  on  a  "difficult  to 
administer"  hearing  conservaticHi 
program.  He  further  notes  that  North 
Carolina  requires  only  "feasible" 
engineering  and  administrative  controls 
in  these  situations  and  accepts  hearing 
conservation  methods  when  it  is  the 
only  technologically  or  economically 
feasible  means  to  control  employee 
overexposure  to  noise  at  these  levels.  A 
case  contesting  this  policy,  brought  by 
one  of  the  conunenters,  Burlington 
Industries,  is  currently  before  the  North 
Carolina  Occupationai  S€ifety  and 
Health  Review  Board- 
North  Carolina's  standard  for  cotton 
dust  is  tdso  identical  to  the  Federal 
standard  (29  CFR  1910.1043).  Federal 
OSHA's  interpretation  of  this  standard 
allows  the  partial-shift  wearing  of 
respiratory  protection  where 
engineering  controls  alone  do  not 
reduce  eac£  employee's  eight-hour  time- 
weighted  exposure  to  below  the 
permissible  exposiu«  limit  (PEL).  North 
Carolina  requires  that  respirators  be 
wom  during  the  full  shift  when 
engineering  controls  alone  have  not 
reduced  exposure  to  below  the  PEL  in 
order  to  afford  workers  the  "greatest 
protection  possible"  and  in  recognition 
of  limg  function  recovery  which  occurs 
when  workers  are  removed  from  dusty 
environments  even  for  short  periods  of 
time.  The  conunenters  are  particulariy 
concerned  that  this  policy  is  also 
applied  to  extended  shifts  of  12  hours 
where  the  eight-hour  time  weighted 
average  has  been  engineered  below  the 
PEL.  Mr.  Jeffiess  responds  that  he  met 
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with  representatives  of  the  various 
associations  on  this  issue  on  March  27, 

1995,  and  subsequently  Commissioner 
of  Labor  Harry  Payne  agreed  to 
reevaluate  North  Carolina's  policy  upon 
the  submission  by  the  industry  of  data, 
such  as  medical  or  spirometry  data, 
which  can  be  used  to  evaluate  the 
comparative  benefits  of  full-shift 
respirator  usage  versus  partial  shift.  A 
second  meeting  occiured  on  April  17. 

1996,  with  two  industry  representatives 
but  no  data  on  health  effects  has  been 
made  available  and  no  research 
authorized.  North  Carolina  reiterated  its 
offer  to  reconsider  its  policy  upon  the 
submission  ofappropriate  comparative 
data.  OSHA  also  investigated  a 
Complaint  About  State  Program 
Administration  (CASPA)  on  this  issue 
in  1992  and  found  the  State's  policy  to 
be  acceptable.  No  further  comments  or 
objections  were  received  with  regard  to 
that  finding  at  that  time. 

The  OSH  Act  and  implementing 
regulations  require  that  both  State 
standards,  and  the  State's 
interpretations  of  those  standards,  be  "at 
least  as  effective  as"  corresponding 
Federal  OSHA  standards  and 
interpretations.  (Section  18(c)(2); 
1902.37(b)(4.)  The  differences  between 
State  and  Federal  standards  identified 
in  these  comments  describe  State 
standards  interpretations  which  are 
more  stringent  than  those  of  Federal 
OSHA.  Therefore,  by  definition  these 
interpretations  meet  the  "at  least  as 
effective"  criterion.  The  further  issues 
as  to  whether  these  standards,  as 
interpreted  and  administered  by  the 
State,  are  applicable  to  products  moved 
or  used  in  interstate  commerce;  impose 
an  imdue  burden  on  commerce;  and  are 
justified  by  compelling  local  conditions 
are  not  yet  ripe  for  review  as  both 
polices  are  still  under  active 
consideration  within  the  State,  i.e.,  the 
noise  policy  through  on-going  contested 
cases  challenging  the  policy;  the  full- 
shift  use  of  respirators  through  the 
State's  offer  to  reconsider  the  policy 
through  negotiation  with  the  textile 
industry. 

OSHA,  therefore,  does  not  believe  that 
any  of  the  concerns  expressed  are 
sufficient  to  warrant  withholding  of 
final  approval  of  the  North  Carolina 
State  Plan  especially  in  light  of  on-going 
State  administrative  and  adjudicatory 
procedures. 

findings  and  Conclusions 

As  required  by  29  CFR  1902.41 ,  in 

considering  the  granting  of  final 
approval  to  a  State  plan,  OSHA  has 
carefully  and  thoroughly  reviewed  all 
information  available  to  it  on  the  actual 
operation  of  the  North  Carolina  State 


plan.  This  information  has  included  all 
previous  evaluation  findings  since 
certification  of  completion  of  the  State 
plan's  developmental  steps,  especially 
data  for  the  period  October  1, 1993 
through  June  30. 1996  and  information 
presented  in  written  submissions. 
Findings  and  conclusions  in  each  of  the 
areas  of  performance  are  as  follows: 

(1)  Standards.  Section  18(c)(2)  of  the 
Act  reqiiires  State  plans  to  provide  for 
occupational  safety  and  health 
standards  which  are  at  least  as  effective 
as  Federal  standards.  Such  standards 
where  not  identical  to  the  Federal  must 
be  promulgated  through  a  procedure 
allowing  for  consideration  of  all 
pertinent  factual  information  and 
participation  of  all  interested  persons 
(29  CFR  1902.4(b)(2)(iii));  must,  where 
dealing  with  toxic  materials  or  harmful 
physical  agents,  assure  employee 
protection  throughout  his  or  her 
working  life  (29  CFR  1902.4(b)(2)tl)); 
must  provide  for  furnishing  employees 
appropriate  information  regarding 
hazards  in  the  workplace  through  labels, 
posting,  medical  examinations,  etc.  (29 
CFR  1902.4(b)(2)(vi));  must  require 
suitable  protective  equipment, 
technological  control,  monitoring,  etc. 
(29  CFR  1902.4(b)(2)(vli));  and.  where 
appUcable  to  a  product,  must  be 
required  by  compelling  local  conditions 
and  not  pose  an  undue  burden  on 
interstate  commerce  (29  CFR 
1902.3(c)(2)). 

As  documented  in  the  approved 
North  Carolina  State  plan  and  OSHA's 
evaluation  findings  made  a  pari  of  the 
record  in  this  18(e)  determination 
proceeding,  and  as  discussed  in  the 
September  13  notice,  the  North  Carolina 
plan  provides  for  the  adoption  of 
standards  and  amendments  thereto 
which  are,  in  most  cases,  identical  to 
Federal  standards.  The  State's  laws  and 
regulations,  previously  approved  by 
OSHA  and  made  a  part  of  the  record  in 
this  proceeding,  include  provisions 
addressing  all  of  the  structural 
requirements  for  State  standards  set  out 
in  29  CFR  part  1902. 

In  order  to  qualify  for  final  State  plan 
approval,  a  State  program  must  be  found 
to  have  adhered  to  its  approved 
procedures  (29  CFR  1902.37(b)(2));  to 
have  timely  adopted  identical  or  at  least 
as  effective  standards,  including 
emergency  temporary  standards  and 
standards  amendments  (29  CFR 
1902.37(b)(3));  to  have  interpreted  its 
standards  in  a  manner  consistent  with 
Federal  interpretations  and  thus  to 
demonstrate  that  in  actual  operation 
State  standards  are  at  least  as  effective 
as  the  Federal  (29  CFR  1902.37(b)(4)): 
and  to  correct  any  deficiencies  resulting 
from  administrative  or  judicial 


:  f 


challenge  of  State  standards  (29  CFR 
1902.37(b)(5)). 

As  noted  in  the  "18(e)  Evaluation 
Report"  and  summarized  in  the 
September  13. 1996,  Federal  Register 
notice.  North  Carolina  has  adopted 
standards  in  a  timely  maimer  which  are, 
in  nearly  all  cases,  identical  to  Federal 
standards.  Where  a  State  adopts  Federal 
standards,  the  State's  interpretation  and 
application  of  such  standards  must 
ensure  consistency  with  Federal 
interpretation  and  application.  North 
Carolina  has  generally  adopted 
standards  interpretations  which  are 
identical  to  the  Federal  but  in  few  cases, 
e.g.,  noise  and  cotton  dust  standards, 
has  adopted  more  protective,  but 
nonetheless  at  least  as  effective 
interpretations.  (See  discussion  above 
oh  Comments  received  from  the  textile 
industry  on  this  issue.) 

OSHA's  monitoring  has  found  that  the 
State's  appUcation  of  its  standards  is 
comparable  to  Federal  standards 
application.  No  challenges  to  State 
standards  have  occurred  in  North 
Carolina. 

Therefore,  in  accordance  with  section 
18(c)(2)  of  the  Act  and  the  pertinent 
provisions  of  29  CFR  1902.3, 1902.4  and 
1902.37,  OSHA  finds  that  the  North 
Carolina  program  in  actual  operation 
provides  for  standards  adoption, 
correction  when  found  deficient', 
interpretation  and  application,  in  a 
manner  at  least  as  effective  as  the 
Federal  Program. 

(2)  Variances.  A  State  plan  is 
expected  to  have  the  authority  and 
procedures  for  the  granting  of  variances 
comparable  to  those  in  the  Federal 
program  (29  CFR  1902.4(b)(2)(iv)).  The 
North  Carolina  State  plan  contains  such 
provisions  in  both  law  and  regulations 
which  have  been  previously  approved 
by  OSHA.  In  order  to  qualify  for  final 
State  plan  approval,  permanent 
variances  granted  must  assure 
employment  equally  as  safe  and 
healthful  as  would  be  provided  by 
compliance  with  the  standard  (29  CFR 
1902.37(b)(6));  temporary  variances 
granted  must  assure  compliances  as 
early  as  possible  and  provide 
appropriate  interim  employee 
protection  (29  CFR  1902.37(b)(7)).  As 
noted  in  the  18(e)  Evaluation  Report  and 
the  September  13  notice.  North  Carolina 
received  one  request  for  a  i>ermanent 
variance  during  the  reporting  period. 
That  request  is  currently  under  review 
by  the  State.  No  temporary  variance 
request  was  received  during  the 
evaluation  period  and  there  are  no 
outstanding  issues  on  variances 
previously  granted. 

Accordmgly,  OSHA  finds  that  the 
North  Carolina  program  is  able  to 
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e£foctively  grant  variances  from  its 
occupational  safety  and  health 
standards. 

(3)  Enforcement.  Section  18(c)(2)  of 
the  Act  and  29  CFR  1902.3(c)(1)  require 
a  State  program  to  provide  a  program  for 
enforcement  of  State  standards  which  is 
and  will  continue  to  be  at  least  as 
efiiactive  in  providing  safe  and  healthful 
employment  and  places  of  employment 
as  die  Federal  program.  The  State  must 
require  employer  and  employee 
compliance  with  all  applicable 
standards,  rules  and  orders  (29  CFR 
1902.3(d)(2)]  and  must  have  the  legal 
authority  for  standards  enforcement 
including  compulsory  process  (29  CFR 
1902.4(c)(2)). 

The  North  Carolina  occupational 
safety  and  health  statutes  and 
implementing  regulations,  previously 
approved  by  OSHA,  establish  employer 
and  employee  compliance  responsibihty 
and  contain  legal  authority  for  standards 
enforcement  in  terms  substantially 
identical  to  those  in  the  Federal  Act.  In 
order  to  be  qualified  for  final  approval, 
the  State  must  have  adhered  to  all 
approved  procedures  adopted  to  ensure 
an  at  least  as  effective  compliance 
program  (29  CFR  1902.37(b)(2)).  The 
"18(e)  Evaluation  Report"  indicates  no 
signfidant  lack  of  adherence  to  such 
procedures. 

(a)  Inspections.  In  order  to  quaUfy  for 
final  approval,  the  State  program,  as 
implemented,  must  allocate  sufficient 
resources  toward  high-hazard 
workplaces  while  providing  adequate 
attention  to  other  covered  workplaces 
(29  CFR  1902.37(b)(8)).  Data  contained 
in  the  18(e)  Evaluation  Report  noted 
that  North  Carolina  targets 
establishments  for  programmed 
inspections  based  on  industry  injury/ 
illness  rates  for  safety  and  chemical 
exposure  and  violation  experience  for 
health.  North  Carolina  has  also 
implemented  a  cooperative  compUance 
targeting  program,  known  as  the  "North 
Carolina  248"  program,  which  targets 
employers  with  the  highest  worker's 
compensation  claim  rates  for  a  period  of 
three  yeara.  North  Carolina  continues  to 
conduct  a  higher  percentage  of  all 
programmed  inspections  in  the  high- 
hazard  industries  in  the  State. 

(b)  Employee  Notice  and  ParticipaticHi 
in  Inspections:  State  plans  must  provide 
for  inspections  in  response  to  employee 
complaints  and  must  provide  for  an 
opportunity  for  employees  and  their 
representatives  to  point  out  possible 
violations  throiigh  such  means  as 
employee  accompaniment  or  interviews 
with  employees  (29  CFR  1902.4(c)(i) 
through  (iii)).  North  Carolina  has 
procediues  similar  to  Federal  OSHA  for 
processing  and  responding  to 


complaints  and  providing  for  employee 
participation  in  State  inspections.  The 
data  indicates  that  during  the  evaluation 
period  the  State  responded  to  85%  of 
serious  safety  and  health  complainta 
within  the  prescribed  time  frame  of  30 
days.  No  complainta  were  classified  as 
imminent  danger  during  the  review 
period.  Employees  participated  in 
inspections  in  almost  every  case. 

In  addition,  the  State  plan  must 
provide  that  en^loyees  be  informed  of 
their  protections  and  obUgations  imder 
the  Act  by  such  means  as  the  posting  of 
notices  (29  CFR  1902.4(c)(2)(iv)),  and 
provide  that  employees  have  access  to 
information  on  their  exposure  to 
regulated  agents  and  access  to  records  of 
the  monitoring  of  their  exposure  to  such 
agente  (29  CFR  1902.4(c)(vi)). 

To  inform  employees  and  employers 
of  their  protections  and  obligations,      ^ 
North  Carolina  requires  that  a  poster 
approved  by  OSHA  be  displayed  in  all 
covered  workplaces.  Requirementa  for 
the  posting  of  the  poster  and  other 
notices  such  as  citations,  contesta, 
hearings  and  variances  appUcations  are 
set  forth  in  the  previously  approved 
State  law  and  regulations  which  are 
substanttally  identical  to  Federal 
requirements.  Information  on  employee 
exposure  to  regulated  agents  and  access 
to  medical  and  monitoring  records  is 
provided  through  State  standards  which 
are,  in  most  instances,  identical  to  the 
Federal.  Federal  OSHA  concluded  that 
the  State's  performance  is  satisfactory. 

(c)  Nondiscrimination.  A  State  is 
expected  to  provide  appropriate 
protection  to  employees  against' 
discharge  or  discrimination  for 
exercising  their  rights  under  the  State's 
program  including  provision  for 
employer  sanctions  and  employee 
confidentiaUty  (29  CFR  1902.4(c)(2)(v)). 
North  Carolina  General  Statute  95-240 
and  State  regulations  provide  for 
discrimination  protection  equivalent  to 
that  provided  by  Federal  OSHA. 
Employees  have  up  to  180  days  to  file 

a  complaint,  compared  to  the  Federal  30 
days.  The  State  received  a  total  of  66 
complainta  alleging  discrimination 
during  the  evaluation  period;  60  of  the 
cases  had  been  settled,  withdrawn, 
dismissed,  or  filed  for  Utigation  by  the    ■ 
end  of  the  period.  Federal  OSHA 
concluded  that  the  State's  performance 
is  satisfactory. 

(d)  Restraint  of  Imminent  Danger, 
Protection  of  Trade  Secrets.  A  State  plan 
is  required  to  provide  for  the  prompt 
restraint  of  imminent  danger  situations 
(29  CFR  1902.4(c)(2)(vii)),  and  to 
provide  adequate  safeguards  for  the 
protection  of  trade  secrete  (29  CFR 
1902.4(c)(2)(viii)).  The  State  has 
provisions  concerning  imminent  danger 


and  protection  of  trade  secrets  in  ita 
law,  regulations  and  field  operations 
manual  which  are  gimilnr  to  the  Fedoral 
requirementa.  There  were  no  imminent 
danger  situations  identified  during  the 
evaluation  period.  There  were  no 
Complainta  About  State  Program 
Administration  (CASPA's)  filed 
concerning  the  protection  of  trade 
secreta  during  the  report  period. 

(e)  Right  of  Entry;  Advance  Notice.  A 
State  program  is  expected  to  have 
authority  for  right  of  entry  to  inspect 
and  compulsory  process  to  enforce  such 
right  equivalent  to  the  Federal  program 
(section  18(c)(3)  of  the  Act  and  29  CFR 
1902.3(e)).  In  addition,  a  State  is 
expected  to  prohilnt  advance  notice  of 
inspection,  allowing  exceptions  thereto 
no  broader  than  the  Federal  program  (29 
CFR  1902.3(f)).  North  Carolina  General 
Statute  95-133  authorizes  the 
Commissioner  to  enter  and  inspect  all 
covered  workplaces  in  terms 
substantially  identictd  to  those  in  the 
Federal  Act.  The  North  Carolina  statute 
also  allows  the  Commissioner  to  apply 
for  a  warrant  to  permit  entry  into  such 
establishments  that  have  refused  entry 
for  the  purpose  of  inspection  or 
investigation.  The  Ninth  Carolina  law 
allows  the  Commissioner  to  issue 
subpoenas  "to  require  the  attendance 
and  testimony  of  witnesses  and  the 
production  of  evidence  under  oath"  in 
regard  to  Divisional  inspections  and 
investigations.  The  North  Carolina  law 
also  prohibita  advance  notice,  and 
implementing  procedures  for  exceptions 
to  this  prohibition  are  substantially 
identical  to  the  Federal  procedures. 

In  order  to  be  found  quaUfied  for  final 
approval,  a  State  is  expected  to  take 
action  to  enforce  its  right  of  entry  when 
denied  (29  CFR  1902.37(b)(9)}  and  to 
adhere  to  ita  advance  notice  procedures. 
North  Carolina  had  10  denials  of  entry, 
diuing  the  18(e)  evaluation  period,  and 
was  successful  in  obtaining  warrants  for 
nine  (90%)  of  them.  North  Carolina  has 
adopted  and  implemmted  procedures 
for  advance  notice  similar  to  the  Federal 
procedures. 

(f)  Citations,  Penalties,  and 
Abatement.  A  State  plan  is  ex]>ected  to 
have  authority  and  procedures  for 
promptly  notifying  employers  and 
employees  of  violations  identified 
during  inspections,  for  the  purpose  of 
effiective  first-instance  sanctions  against 
employere  found  in  violation  of 
standards  and  for  prompt  employa^ 
notification  of  such  penalties  (29  CFR 
1902.4(c)(2)  (x)  and  (xi)).  Tlie  North 
Carolina  plan,  through  ita  law, 
regulations  and  field  operations  manual 
has  established  a  system  similar  to  the 
Federal  program  to  provide  for  the 
prompt  issuance  of  citations  to 
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employers  delineating  violations  and 
establishing  reasonable  abatement 
periods,  requiring  posting  of  such 
citations  for  employee  information,  and 
proposing  penalties. 

In  order  to  be  qualified  for  final 
approval,  the  State,  in  actual  operation, 
must  be  found  to  conduct  competent 
inspections  in  accordance  with 
approved  procedures  and  to  obtain 
adequate  information  to  support 
resulting  citations  (29  CFR 
19O2.37(b)(10]),  to  issue  citations, 
proposed  penalties  and  failure-to-abate 
notifications  in  a  timely  manner  (29 
CFR  1902.37(b)(ll)),  to  propose 
penalties  for  first-instance  violations 
that  are  at  least  as  effective  as  those 
under  the  Federal  program  (29  CFR 
1902.37(b)(12)).  and  to  ensure 
abatement  of  hazards  including  issuance 
of  £ulure-to-abate  notices  and 
appropriate  penalties  (29  CFR 
1902.37(b)(13)). 

Procedures  for  the  North  Carolina 
occupational  safety  and  health 
compliance  program  are  set  out  in  the 
North  Carolina  Field  Operations 
Manual,  which  is  patterned  after  the 
Federal  manual.  The  State  follows 
inspection  procedures,  including 
docTuientation  procedures,  which  are 
similar  to  the  Federal  procedures.  The 
18(e)  Evaluation  Report  notes  overall 
adherence  by  North  Carolina  to  these 
procedures.  North  Carolina  cited  an 
average  of  5  violations  per  safety 
inspection  and  3.9  violations  per  health 
inspection;  and  30.7%  of  safety 
violations  and  30.5%  of  health 
violations  were  cited  as  serious.  The 
percentage  of  serious  safety  and  health 
violations  were  lower  than  the 
comparable  Federal  percentages.  The 
State  continues  to  provide  compliance 
officers  with  specific  training  and 
direction  to  ensxire  the  proper 
classification  of  violations  of  standards. 
North  Carolina's  lapse  time  from  the 
opening  conference  to  issuance  of 
citation  averaged  36.7  days  for  safety 
and  57.9  days  for  health.  Both  of  the 
lapse  times  compare  favorably  to 
Federal  OSHA's  lapse  time. 

North  Carolina's  procedures  for 
calculation  of  penalties  are  similar  to 
those  of  Federal  OSHA.  The  18(e) 
Evaluation  Report  noted  that  North 
Carolina  proposes  appropriate  penalties. 
The  average  penalty  for  serious  safety 
violations  was  $1,215.10  and  the 
average  serious  health  penalty  was 
$1,056.30.  North  Carolina's  abatement 
periods  for  serious  violations  averaged 
15.5  days  for  safety  and  6.8  days  for 
health. 

(g)  Contested  Cases.  In  order  to  be 
considered  for  initial  approval  and 
certification,  a  State  plan  must  have 


authority  and  procedures  for  employer 
contest  of  citations,  penalties  and 
abatement  requirements  at  full       v 
administrative  or  judicial  hearings. 
Employees  must  also  have  the  ri^t  to 
contest  abatement  periods  and  the 
opportrmity  to  participate  as  parties  in 
all  proceedings  resulting  from  an 
employer's  contest  (29  CFR 
ig02.4(c)(2)(xii)).  North  Carolina's 
procedures  fior  employer  and  employee 
contest  of  citations,  penalties  and 
abatement  reqviirements  and  for 
ensuring  employees'  rights  are 
contained  in  the  law,  regulations  and 
field  operations  manual  made  a  part  of 
the  record  in  this  proceeding.  As  noted 
elsewhere  in  this  notice,  the  North 
Carolina  plan  provides  for  the  review  of 
contested  cases  by  the  independent 
North  Carolina  Occupational  Safety  and 
Health  Review  Board.  State  regulation 
and  procedures  provide  a  20  woridng 
day  period  for  informal  conference 
which,  if  held,  results  in  either  a 
settlement  agreement  or  a  Notice  of  No 
Change  whidi,  in  tiim,  may  be 
contested  to  the  Review  Board  within  15 
working  days.  On  average  4.6%  of  all 
inspections  with  citations  are  contested. 

"To  qvtalify  for  final  approval,  the  State 
must  seek  review  of  any  adverse 
adjudications  and  take  action  to  correct 
any  enforcement  program  deficiencies 
resulting  from  adverse  administrative  or 
judicial  determinations  (29  CFR 
1902.37(b)(14)).  The  North  Carolina 
18(e)  Evaluation  Report  noted  no 
instances  of  adverse  adjudications. 

(h)  Enf  .orcement  Conclusion.  In 
summary,  the  Assistant  Secretary  finds 
that  enforcement  operaticms  provided 
under  the  North  C^olina  plan  are 
competently  planned  and  conducted, 
and  are  overall  at  least  as  effective  as 
Federal  OSHA  enforcement. 

(4)  Public  Employee  Program:  Section 
18(c)(6)  of  the  Act  requires  that  a  State 
which  has  an  approved  plan  must 
maintain  an  effective  and 
comprehensive  safety  and  health 
program  applicable  to  all  employees  of 
public  agencies  of  the  State  and  its 
political  subdivisions,  which  program 
must  be  as  efiiactive  as  the  standards 
contained  in  an  approved  plan.  29  CFR 
1902.3(i)  requires  that  a  State's  program 
for  public  employees  be  as  effe^ve  as 
the  State's  program  for  private 
employees  covered  by  the  plan.  The 
North  Carolina  plan  provides  a  program 
in  the  public  sector  which  is 
comparable  to  that  in  the  private  sector, 
including  assessment  of  penalties. 
Injury  and  illness  rates  are  lower  in  the 
public  sector  than  in  the  private. 

During  the  18(e)  Evaluation  period. 
North  CaroUna  conducted  136  public 
sector  inspections.  The  proportion  of 


inspections  dedicated  to  the  public 
sector  (5%  of  total  inspections)  during 
the  evaluation  period  was  appropriate  to 
the  needs  of  public  employees. 

Because  North  Carolma's  performance 
in  the  public  sector  is  comparable  to 
that  in  the  private  sector,  OSHA 
concludes  that  the  North  Carolina 
program  meets  the  criteria  in  29  CFR 
1902.3(j). 

(5)  Staffing  and  Resources.  Section 
18(c)(4)  of  the  Act  requires  State  plans 
to  provide  the  qualified  personnel 
necessary  for  the  enforcement  of 
standards.  In  accordance  with  29  CFR 
1902.37(b)(1),  one  (actor  which  OSHA 
must  consider  in  evaltiating  a  plan  for 
final  approval  is  whether  the  State  has 
a  sufficient  number  of  adequately 
trained  and  competent  personnel  to 
discharge  its  responsibilities  under  the 
plan. 

The  North  Carolina  plan  provides  fcv 
64  safety  compliance  officers  and  51 
industrial  hygienists  as  set  forth  in  the 
North  Carolina  FY  1996  and  FY  1997 
grant  applications.  This  staffing  level 
meets  the  approved,  revised  "fiilly 
effective"  benchmarks  for  North 
Carolina  for  health  and  safety  staffing, 
as  discussed  elsewhere  in  this  notice.  At 
the  close  of  the  evaluation  period  the 
SUte  bad  60  safety  and  47  health 
compliance  officere  positions  filled. 

North  Carolina  provides  its  safety  and 
health  persoimel  with  formal  training 
based  on  the  needs  of  the  staff  and 
availability  of  funds.  The  OSHA 
Training  Institute  is  utilized  for  staff 
training,  and  the  State  conducts 
quarterly  conferences  to  train  personnel 
in  new  and  updated  policy  and 
technical  changes. 

Because  Nortn  Carolina  has  allocated 
stifficient  enforcement  staff  to  meet  the 
revised  benchmarks  for  that  State,  and 
personnel  are  trained  and  competent, 
the  requirements  for  final  approval  set 
forth  in  29  CFR  1902.37(bHl).  and  in  the 
court  order  in  AFL-CJO  v.  Marshall. 
supra,  are  being  met  by  the  North 
Carolina  plan. 

Section  18(c)(S)  of  the  Act  requires 
that  the  State  devote  adequate  funds  to 
administration  and  enforcement  of  its 
standards.  The  North  Carolina  plan  was 
funded  at  $12,469,715  in  FY  1996. 
($3,131,400  (25%)  of  tile  funds  were 
provided  by  Federal  OSHA  and 
$9,338,315  (75%)  were  provided  by  the 
State.) 

As  noted  in  the  18(e)  Evaluation 
report.  North  Carolina's  funding  is 
judged  sufficient  in  absolute  terms; 
moreover,  the  State  allocates  its 
resources  to  the  various  aspects  of  the 
program  in  an  effective  manner.  On  this 
basis,  OSHA  finds  that  North  Carolina 
has  provided  sufficient  funding  and 
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resources  for  the  various  activities 
carried  out  under  the  plan. 

(6)  Record  and  Reports:  State  plans 
must  assure  that  cniployers  in  the  State 
submit  reports  to  the  Secretary  in  the 
same  manner  as  if  the  plan  were  not  in 
effect  (section  18(c)(7)  of  the  Act  and  29 
CFR  ig02.d(k)).  The  plan  must  also 
provide  assurance  that  the  designated 
agency  will  make  such  reports  to  the 
Secretary  in  such  form  and  containing 
such  information  as  he  may  from  time 
to  time  require  (section  18(c)(8)  of  the 
Act  and  29  CFR  1902.4(1)). 

North  Carolina  employer 
recordkeeping  requirements  are 
identical  to  those  of  Federal  OSHA,  and 
the  State  participates  in  the  BLS  Annual 
Siuvey  of  Occupational  Illness  and 
Injuries  as  well  as  the  OSHA  I^ta 
Initiative.  The  State  participates  and  has 
assined  its  continuing  participation 
with  OSHA  in  the  Integrated 
Management  Information  System  (IMIS) 
as  a  means  of  providing  reports  on  its 
activities  to  OSHA. 

For  the  foregoing  reasons,  the  OSHA 
finds  that  North  Carolina  has  met  the 
requirements  of  sections  18(c)  (7)  and 
(8)  of  the  Act  on  employer  and  State 
reports  to  the  Secretary. 

(7)  Volimtary  Compliance:  A  State 
plan  is  required  to  undertake  programs 
to  encourage  volimtary  compliance  by 
employers  and  employees  (29  CFR 
1902.4(c)(2)(xiii)). 

North  Carolina,  in  the  private  sector, 
conducted  1 78  employer  and  employee 
training  sessions  with  3,117  employer 
attendees  and  5,445  employee  attendees 
at  the  sessions.  The  State,  through  a 
cooperative  agreement  with  the  North 
Carolina  Commimit}'  College  System 
Small  Business  Centers,  also 
participated  in  conducting  43 
workshops  covering  several  safety  and 
health  subjects. 

The  State  has  entered  into  a 
partnership  with  North  Carolina  State 
University  to  provide  comprehensive 
ergonomic  services  to  citizens  and 
employers  through  the  Ergonomics 
Resource  Center.  The  Center  has 
developed  a  comprehensive  outreach 
program  which  includes  education, 
research,  on-site  consultation, 
technology  transfer  and  monitoring,  on 
a  fee  basis.  The  Center  was  one  of  the 
semi-finaUsts  in  the  1996  Innovations  in 
American  Government  Awards  program. 

North  Carolina  also  has  initiated  a 
Cooperative  Assessment  Program  for 
ergonomics  which  encourages 
employers  who  are  being  inspected  to 
voluntarily  address  ergonomic  problems 
through  an  agreement  similar  to  a  post- 
citation  settiement  agreement.  The  State 
has  also  entered  into  a  Memorandum  of 
Understanding  with  the  State 


Department  of  Agriculture.  Meat  and 
Poultry  Inspection  Services  to  train 
MPIS  inspectors  to  recognize  and 
address  workplace  hazards. 

In  addition,  on-site  consultation 
services  are  provided  in  the  public 
sector  under  the  plan.  In  the  private 
sector  on-site  consultation  services  are 
provided  to  employes  under  a 
cooperative  agreement  with  OSHA 
under  section  7(c)(1)  of  the  Act  and  29 
CFR  Part  1908. 

Accordingly,  OSHA  finds  that  North 
Carolina  has  established  and  is 
administering  an  effective  voluntary 
compliance  program. 

(8)  Injury /Illness  Rates:  As  a  factor  of 
its  section  18(e)  determination,  OSHA 
must  consider  whether  the  Bureau  of 
Labor  Statistics'  annual  occupational 
safety  and  health  survey  and  other 
available  Federal  and  State 
measurements  of  program  impact  on 
worker  safety  and  health  indicate  that 
trends  in  worker  safety  and  health 
injury  and  illness  rates  under  the  State 
program  compare  favorably  with  those 
under  the  Federal  program.  See 
§  1902.37(b)(15).  In  1994.  the  private 
sector  lost  woikday  case  rate  for  all 
industries  remained  at  3.5  as  it  has  been 
since  1989.  There  were  slight  increases 
in  manufacturing,  from  4.0  in  1993  to 
4.1  in  1994,  and  in  construction,  from 

4.7  in  1993  to  5.1  in  1994,  but  both  areas 
were  still  below  the  nationwide  rate  of 

3.8  for  all  industries,  5.5  for 
manufacturing,  and  5.5  for  construction. 

OSHA  finds  that  diiring  the 
evaluation  period  trends  in  worker 
injury  and  illness  in  North  Carolina 
were  comparable  with  those  in  States 
with  Federal  enforcement;  actual  injiuy 
and  illness  rates  within  the  State  were 
lower. 

Decision 

OSHA  has  carefully  reviewed  the 
record  developed  during  the  above 
described  proceedings,  including  all 
comments  received  thereon.  The  present 
Federal  Register  document  sets  forth 
the  findings  and  conclusions  resulting 
from  this  review. 

In  light  of  all  the  facts  presented  on 
the  record,  the  Assistant  Secretary  has 
determined  that  the  North  Carolina 
State  plan  for  occupational  safety  and 
health,  which  has  been  monitored  for  at 
least  one  year  subsequent  to 
certification,  is  in  actual  operation  at 
least  as  effective  as  the  Federal  program 
and  meets  the  statutory  criteria  for  State 
plans  in  section  18(e)  of  the  Act  and 
implementing  regulations  at  29  CFR  Part 
1902.  Therefore,  the  North  Carolina 
State  plan  is  hereby  granted  final 
approval  imder  sectiim  18(e)  of  the  Act 


and  implementuig  regulations  at  29  CFR 
part  1902,  effective  December  10, 1996. 
Under  this  18(e)  determination.  North 
Carolina  will  be  exp>ected  to  maintain  a 
State  program  which  will  continue  to  be 
at  least  as  effective  as  operations  under 
the  Federal  program  in  providing 
employee  safeljp  and  health  at  covered 
workplaces.  This  requirement  includes 
submitting  all  required  reports  to  the 
Assistant  Secretary  as  well  as 
submitting  plan  supplements 
documenting  State-initiated  program 
changes,  changes  required  in  response 
to  adverse  evaluation  findings,  and 
responses  to  mandatory  Federal 
program  changes.  In  addition.  North 
Carolina  must  continue  to  eillocate 
sufficient  safety  and  health  enforcement 
staff  to  meet  the  benchmarks  for  State 
compliance  staffing  established  by  the 
Department  of  Labor,  or  any  revision  to 
those  benchmarks. 

Effiect  of  Decision 

The  determination  that  the  criteria  set 
forth  in  section  18(c)  of  the  Act  and  29 
CFR  Part  1902  are  being  applied  in 
actual  operations  imder  the  North 
Carolina  plan  terminates  OSHA 
authority  for  Federal  enforcement  of  its 
standards  in  North  Carolina,  in 
accordance  with  section  18(e)  of  the 
Act,  in  those  issues  covered  under  the 
State  plan.  Section  18(e)  provides  that 
upon  making  this  determination  "the 
provisions  of  sections  5(a)(2),  8  (except 
for  the  purpose  of  carrying  out 
subsection  (f)  of  this  section),  9, 10, 13. 
and  17,  shall  not  apply  with  respect  to 
any  occupational  safisty  and  health 
issues  covered  under  the  plan,  but  the 
Secretary  may  retain  jurisdiction  under 
the  above  provisions  in  any  proceeding 
conunenced  imder  section  9  or  10  before 
the  date  of  determination." 

Accordingly,  Federal  authority  to 
issue  citations  for  violation  of  OSHA 
standards  (sections  5(a)(2)  and  9):  to 
conduct  inspections  (except  those 
necessary  to  conduct  evaluations  of  the 
plan  under  section  18(f),  and  other 
inspections,  investigations  or 
proceedings  necessary  to  carry  out 
Federal  responsibiUties  which  are  not 
specifically  preempted  by  section  18(e) 
(section  8);  to  conduct  enforcement 
proceedings  in  contested  cases  (section 
10):  to  institute  proceedings  to  correct 
imminent  dangers  (section  13);  and  to 
propose  civil  penalties  or  initiate 
criminal  proceedings  for  violaticms  of 
the  Federal  OSH  Act  (section  17)  is 
relinquished  as  of  the  effectivejiate  of 
this  determination. 

Federal  authority  under  provisions  of 
the  Act  not  listed  in  section  18(e)  is 
imaffected  by  this  determination.  Thus, 
for  example,  the  Assistant  Secretary 
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retains  his  authority  under  section  11(c) 
of  the  Act  with  regard  to  complaints 
alleging  discrimination  against 
employees  because  of  the  exercise  of 
any  right  afforded  to  the  employee  by 
the  Act  although  such  complaints  may 
be  initially  referred  to  the  State  for 
investigation.  Any  proceeding  initiated 
by  OSHA  under  sections  9  and  10  of  the 
Act  prior  to  the  date  of  this  final 
determination  would  remain  under 
Federal  jurisdiction.  The  Assistant 
Secretary  also  retains  his  authority 
imder  section  6  of  the  Act  to 
promulgate,  modify  or  revoke 
occupational  safety  and  health 
standards  which  address  the  woridng 
conditions  of  all  employees,  including 
those  in  States  which  have  received  an 
affirmative  18(e)  determination.  In  the 
event  that  a  State's  18(e}  status  is 
subsequentiy  withdrawn  and  Federal 
authority  reinstated,  ail  Federal 
standards,  including  any  standards 
promulgated  or  modified  during  the 
18(e)  period,  would  be  Federally 
enforceable  in  the  State. 

In  accordance  with  section  18(e),  this 
determination  relinquishes  Fedml 
OSHA  authority  only  with  regard  to 
occupational  safety  and  bealm  issues 
covered  by  the  North  Carolina  plan,  and 
OSHA  retains  full  authority  over  issues 
which  are  not  subject  to  State 
enforcement  imder  the  plan.  Thus,  for 
example,  Federal  OSHA  retains  its 
authority  to  enforce  all  provisions  of  the 
Act,  and  all  Federal  standards,  rules  or 
orders  which  relate  to  safety  or  health 
coverage  of  private  sector  maritime 
activities  (occupational  safety  and 
health  standards  comparable  to  29  CFR 
parts  1915,  shipyard  employment;  1917, 
marine  terminals;  1918,  longshoring; 
and  1919.  gear  certification,  as  well  as 
provisions  of  general  industry  standards 
(29  CFR  part  1910)  appropriate  to 
hazards  found  in  these  employments); 
employment  on  Indian  reservations, 
enforcement  relating  to  any  contractors 
or  subcontractors  on  any  Federal 
establishment  where  the  land  has  been 
ceded  to  the  Federal  Government, 
railroad  employment,  and  enforcement 
on  military  bases.  In  addition  Fed»al 
OSHA  may  subsequentiy  initiate  the 
exercise  of  jurisdiction  over  any  issue 
(hazard,  industry,  geographical  area, 
operation  or  facility)  for  which  the  State 
is  unable  to  provide  effective  coverage 
for  reasons  which  OSHA  determines  are 
not  related  to  the  required  performance 
or  structure  of  the  State  plan. 

As  provided  by  section  18(f)  of  the 
Act,  the  Assistant  Secretary  will 
continue  to  evaluate  the  manner  in 
which  the  State  is  carrying  out  its  plan. 
SecticMi  18(f)  and  regulations  at  29  CFR 
part  19S5  provide  procedures  for  the 


withdrawal  of  Federal  approval  should 
the  Assistant  Secretary  find  that  the 
State  has  subs  xiumtiy  foiled  to  comply 
with  any  provision  or  assurance 
contained  in  the  plan.  Additioiudly,  the 
Assistant  Secretary  is  required  to 
initiate  proceeding  to  revoke  an  18(e) 
determination  and  reinstate  concurrent 
Federal  authority  under  procedures  set 
forth  in  29  CFR  1902.47,  et  seq.,  if  hitf 
evaluations  show  that  the  State  has 
substantially  failed  to  maintain  a 
program  wltich  is  at  least  as  effective  as 
operations  under  the  Federal  program, 
or  if  the  State  does  not  submit  program 
change  supplements  to  the  Assistant 
Secretary  as  required  by  29  CFR  part 
1953. 

Explonatkm  of  Changes  to  29  CFR  Part 
1952 

29  CFR  part  1952  contains,  for  each 
State  having  an  approved  plan,  a 
subpart  generally  describing  the  plan 
and  setting  forth  the  Federal  approval 
status  of  the  plan.  29  CFR  1902.43(a)(3) 
requires  that  notices  of  affirmative  18(e) 
determinations  be  accompanied  by 
changes  to  part  1952  reflecting  the  final 
approval  decision.  This  notice  makes 
changes  to  subpart  I  of  part  1952  to 
reflect  the  final  approval  of  the  North 
Carolina  plan. 

The  table  of  contents  for  part  1952, 
subpart  I,  has  been  revised  to  reflect  the 
following  changes: 

The  heeding  of  section  1952.152, 
Completion  of  developmental  steps,  has 
been  revised  by  addic^  the  words  "and 
certification"  at  the  end. 

A  new  section  1952.154.  Final 
approval  determination,  which  formerly 
was  reserved,  has  been  added  to  reflect 
the  determination  granting  final 
approval  of  the  plan.  This  section 
contains  a  more  accurate  description  of 
the  current  scope  of  the  plan  than  the 
one  contained  in  the  initial  approval 
decision. 

Section  1952.155,  Level  of  Federal 
enforcement,  has  been  revised  to  reflect 
the  State's  18(e)  status.  This  replaces  the 
former  description  of  the  relationship  of 
State  and  Federal  enforcement  under  an 
Operational  Status  agreement 
volimtarily  suspending  Federal 
enforcement  authority,  which  was 
entered  into  on  February  20, 1975. 
(Federal  enforcement  jurisdiction  was 
partially  reinstituted  on  October  24, 
1991,  and  again  fully  suspended  on 
March  7, 1995.)  Federal  concurrent 
enforcement  authority  has  been 
relinquished  as  part  of  the  present  18(e) 
determination  for  North  Carolina. 
Section  1952.155  describes  the  issues 
over  which  Federal  authority  has  been 
terminated  and  the  issues  for  which  it 
has  been  retained  in  accordoooe  with 


the  discussion  of  the  effects  of  the  18(e) 
determination  set  forth  earlier  in  the 
present  Federal  Register  notice. 

Section  1952.156.  Where  the  plan 
may  be  inspected,  has  been  revised  to 
reflect  a  new  room  number  N3700  for 
the  Office  of  State  Programs.  Directorate 
of  Federal-State  C^)erations. 
Occupational  Saflsty  and  Health 
Administration,  U.S.  Department  of 
Labor,  Washington,  DC  20210;  and  a 
new  street  address  319  Chapanoke 
Road — Suite  105  for  the  North  Carolina 
Department  of  Labor,  Division  of 
Occupational  Safety  and  Health, 
Raleigh,  North  Carolina  27603-3432. 

Regulatory  FlexRiUity  Act 

OSHA  certifies  pursuant  to  the 
Regulatory  Fl^bility  Act  of  1980  (5 
U.S.C.  601  et  seq.)  that  this 
determination  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
Final  approval  would  not  place  small 
employers  in  North  Carolina  under  any 
new  or  difiisrent  requirements,  nor 
would  any  additional  burden  be  placed 
upon  the  State  government  beyond  the 
responsibilities  already  assiuned  as  part 
of  the  approved  plan. 

List  crf^  Subjects  in  29  CFR  Part  1952 

Intergovernmental  relations.  Law 
enforcement,  Occupational  safety  and 
health. 

This  document  was  prepared  under 
the  direction  of  Joseph  A.  E)ear, 
Assistant  Secretary  of  Labor  for 
Occupational  Safety  and  Health.  It  is 
issued  under  Section  18  of  the  OSH  Act. 
(29  U.S.C.  667),  29  CFR  Fart  1902,  and 
Secretary  of  Labor's  Order  No.  1-90  (55 
FR  9033)). 

Signed  at  Washington,  DC.  this  10th  day  of 
December  1996. 

Joseph  A.  Dear. 
Assiftant  Secretary. 

Part  1952  of  29  CFR  is  hereby 
amended  as  follows: 

PART  1952-[AMEN0ED] 

1.  The  authority  citation  for  part  1952 
continues  to  read  as  follows: 

Antfaority:  Section  18  of  the  OSH  Act,  (29 
U.S.C  667),  29  CFR  part  1902.  and  Secretary 
of  Labor's  Order  No.  l-SO  (55  FR  9033). 

2.  The  table  of  contents  for  part  1952, 
subpart  I  is  revised  to  read  as  follows. 

Subpart  I— North  Carolina 
Sac 

1952.150  Description  ofthe  plan  as  initially 
approved. 

1952.151  Developmental  schedule. 

1952.152  Completion  of  developmental 
stefM  and  certification. 

1952.153  Compliance  staffing  benchmarks. 
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1952.154  Final  approval  detennination. 

1952. 1 55  Level  of  Federal  enforcement 

1952.156  Where  the  plan  may  be  inspected. 

1952.157  Changes  to  approved  plan. 

1 1962.152    [AiTMndad] 

3.  The  heading  of  §  1952.152  is 
revised  to  read  "Completion  of 
developmental  steps  and  certification." 

4.  A  new  §  1952.154  is  added,  and 

§§  1952.155  and  1952.156  are  revised  to 
read  as  follows: 

11962.154    Final  approwai  detannlnatlon. 

(a)  In  accordance  vtith  section  18(e)  of 
the  Act  and  procedures  in  29  CFR  part 
1902,  and  after  detennination  that  the 
State  met  the  "fully  effective" 
compliance  staffing  benchma^  as 
revised  in  1984  and  1996  in  response  to 
a  court  order  in  AFL-CIO  versus 
Marshall.  570  F.2d  1030  (D.C.  Cir. 
1978),  and  was  satisfactorily  providing 
reports  to  OSHA  through  participation 
in  the  Federal-State  Integrated 
Management  Information  System,  the 
Assistant  Secretary  evaluated  actual 
operations  under  the  North  Carolina 
State  plan  for  a  period  of  at  least  one 
year  following  certification  of 
completion  of  developmental  steps  { 41 
FR  43896).  Based  on  the  Biennial 
Evaluation  Report  covering  the  period  of 
October  1, 1993  through  September  30, 
1995,  an  18(e)  Evaluation  Report 
covering  the  period  October  1, 1995 
through  Jime  30, 1996.  and  after 
opportiuiity  for  public  conunent,  the 
Assistant  Secretary  determined  that  in 
operation  the  State  of  North  Carolina's 
occupational  safety  and  health  program 
is  at  least  as  effective  as  the  Federal 
program  in  providing  safe  and  healthful 
employment  and  places  of  employment 
and  meets  the  criteria  for  final  State 
plan  approval  in  section  18(e)  of  the  Act' 
and  implementing  regulations  at  29  CFR 
part  1902.  Accordingly,  the  North 
Carolina  plan  was  granted  final 
approval  and  conciurent  Federal 
enforcement  authority  was  relinquished 
under  section  18(e)  of  the  Act  effective 
December  10,  1996. 

(b)  Except  as  otherwise  noted,  the 
plan  which  has  received  final  approval 
covers  all  activities  of  employers  and  all 
places  of  employment  in  North 
Carolina.  The  plan  does  not  cover 
Federal  government  employers  and 
employees;  private  sector  maritime 
activities;  employment  on  Indian 
reservations;  enforcement  relating  to 
any  contractors  or  subcontractors  on  any 
Federal  establishment  where  the  land 
has  been  ceded  to  the  Federal 
Covemment,  railroad  employment,  and 
enforcement  on  miUtary  bases. 

(c)  North  Carolina  is  required  to 
maintain  a  State  program  which  is  at 


least  as  efiiective  as  operations  imder  the 

Federal  program;  to  siibmit  plan       

supplements  in  accordance  with  29  CFR 
part  1953;  to  allocate  sufficient  safety 
and  health  enforcement  staff  to  meet  the 
benchmarks  for  State  staffing 
established  by  the  U.S.  Department  of 
Labor,  or  any  revisions  to  those 
benchmarks;  and,  to  furnish  such 
reports  in  such  form  as  the  Assistant 
Secretary  may  from  time  to  time  require. 

11962.156    Laval  of  Fwteral  anforcamant 

(a)  As  a  result  of  the  Assistant 
Secretary's  determination  granting  final 
approval  to  the  North  Carolina  State 
plan  under  section  18(e)  of  the  Act. 
effective  December  10, 1996, 
occupational  safety  and  health 
standards  which  have  been  promulgated 
imder  section  6  of  the  Act  do  not  apply 
with  respect  to  issues  covered  under  the 
North  Carolina  Plan.  This  determination 
also  relinquishes  concurrent  Federal 
OSHA  authority  to  issue  citations  for 
violations  of  such  standards  under 


employment  on  Indian  reservations; 
enforcement  relating  to  any  contractors 
or  subcontractors  on  any  Federal 
establishment  where  the  land  has  been 
ceded  to  the  Federal  Government; 
railroad  employment;  and  enforcement 
on  military  bases.  Federal  jurisdiction  is 
also  retained  with  respect  to  Federal 
government  employers  and  employees. 
(2)  In  additioq,  any  hazard,  industry, 
geographical  area,  operation  or  facility 
over  which  the  State  is  imable  to 
effectively  exercise  jurisdiction  for 
reasons  which  OSHA  determines  are  not 
related  to  the  required  performance  or 
structiue  of  the  plan  shall  be  deemed  to 
be  an  issue  not  covered  by  the  State 
plan  which  has  received  final  approval, 
and  shall  be  subject  to  Federal 
enforcement.  Where  enforcement 
jurisdiction  is  shared  between  Federal 
and  State  authorities  for  a  particidar 
area,  project,  or  facility,  in  the  interest 
of  administrative  practicability  Federal 
jurisdiction  may  be  assumed  over  the 
^^^  entire  project  or  facility.  In  any  of  the 
section  5(a)(2)  and  9  of  the  Act;  to    /^n.  aforementioned  circimistances.  Federal 

itiga^ns      Enforcement  authority  may  be  exercised 


conduct  inspections  and  investiga^ 
imder  section  8  (except  those  nec«^ssary 
to  conduct  evaluation  of  the  plan^der 
section  18(f)  and  other  inspections, 
investigations,  or  proceedings  necessary 
to  carry  out  Federal  responsibilities  not 
specifically  preempted  by  section  18(e)); 
to  conduct  enforcement  proceedings  in 
contested  cases  under  section  10;  to 
institute  proceedings  to  correct 
imminent  dangers  under  section  13;  and 
to  propose  civil  penalties  or  initiate 
criminal  proceedings  for  violations  of 
the  Federal  OSH  Act  under  section  17. 
The  Assistant  Secretary  retains 
jurisdiction  imder  the  above  provisions 
in  any  proceeding  commenced  under 
section  9  or  10  before  the  effective  date 
of  the  18(e)  determination. 

(b)(1)  In  accordance  with  section 
18(e),  final  approval  relinquishes 
Federal  OSHA  authority  only  with 
regard  to  occupational  safety  and  health 
issues  covered  by  the  North  Carolina 
plan.  OSHA  retains  full  authority  over 
issues  which  are  not  subject  to  State  * 
enforcement  vmder  the  plan.  Thus,  . 
Federal  OSHA  retains  its  authority 
relative  to  safety  and  health  in  private 
sector  maritime  activities  and  will 
continue  to  enforce  all  provisions  of  the 
Act.  rules  or  cnders,  and  all  Federal 
standards,  ciurent  or  future,  specifically 
directed  to  private  sector  maritime 
activities  (occupational  safety  and 
health  standards  comparable  to  29  CFR 
Parts  1915,  shipyard  employment;  1917, 
marine  terminals;  1918,  longshoring; 
and  1919,  gear  certification,  as  well  as 
provisions  of  general  industry  standards 
(29  CFR  Part  1910)  appropriate  to 
hazards  found  in  these  employments); 


after  consultation  with  the  State 
designated  agency. 

(crFederaf authority  under  provisions 
of  the  Act  not  listed  in  section  18(e)  is 
xmaffected  by  final  approval  of  the 
North  Carolina  State  plan.  Thus,  for 
example,  the  Assistant  Secretary  retains 
his  authority  under  section  11(c)  of  the 
Act  with  regard  to  complaints  alleging 
discrimination  against  employees 
because  of  the  exercise  of  any  right 
afforded  to  the  employee  by  the  Act., 
although  such  complaints  may  be 
referred  to  the  State  for  investigation. 
The  Assistant  Secretary  also  retains  his 
authority  under  section  6  of  the  Act  to 
promulgate,  modify  or  revoke 
occupational  safety  and  health 
standards  which  address  the  working 
conditions  of  all  employees,  including 
those  in  States  which  have  received  an 
affirmative  18(e)  detennination, 
although  such  standards  may  not  be 
Federally  applied.  In  the  event  that  the 
State's  18(e)  status  is  subsequently 
withdrawn  and  Federal  authority 
reinstated,  all  Federal  standards, 
including  any  standards  promulgated  or 
modified  during  the  18(e)  period,  would 
be  Federally  enforceable  in  that  State. 

(d)  As  required  by  section  18(f)  of  the 
Act,  OSHA  will  continue  to  monitor  the 
operations  of  the  North  Carolina  State 
program  to  sssiue  that  the  provisions  of 
the  State  plan  are  substantially 
complied  with  and  that  the  program 
remains  at  least  as  effective  as  the 
Federal  program.  Failure  by  the  State  to 
comply  with  its  obligations  may  result 
in  the  revocation  of  the  final  approval 
detennination  under  Section  18(e). 


;^V- 
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resumption  of  Federal  enforcement, 
and/or  proceedings  for  withdrawal  of 
plan  approval. 

11062.156    WhMvttM  plan  may  b* 


A  copy  of  the  principal  documents 
comprising  the  plan  may  be  inspected 
and  copied  during  normal  business 
hours  at  the  following  locations: 

Office  of  State  Programs,  Directorate  of 
Federal-State  Operations,  Occupational 
Safety  and  Health  Administration,  U.S. 
Department  of  Labor,  200  Constitution 
Avenue  NW.  Room  N3700,  Washington, 
DC  20210; 

Office  of  the  Regional  Administrator, 
Occupational  Safety  and  Health 
Administration,  U.S.  Department  of  Labor, 
1375  Peaclitree  Street,  NE,  Suite  587, 
Atlanta,  Georgia  30367;  and 

NcRth  Carolina  Department  of  Labor,  Division 
of  Occupational  Safety  and  Health,  319 
Chapanoke  Road — Suite  105,  Raleigh, 
-North  Carolina  27603-3432. 

(FR  Doc.  96-32083  Filed  12-17-96:  8:45  am] 
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ENVIRONMENTAL  PROTECTION 
AQENCY 

40  CFR  Part  52 
PD5-2-7075a;  FRL-6666-1] 

Clean  Air  Act  Promulgation  of 
Reclassification  of  PM-10 
Nonattainment  Areas  In  Idaho 

AGENCY:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Direct  final  rule. 

SUMMARY:  This  action  identifies  those 
nonattainment  areas  in  the  State  of 
Idaho  which  have  failed  to  attain  the 
National  Ambient  Air  Quality  Standards 
(NAAQS)  for  particulate  matter  with  an 
aerodynamic  diameter  of  less  than  or 
equal  to  ten  micrometers  (PM-10)  by  the 
appUcable  attainment  date  of  December 
31, 1995.  This  action  also  grants  a 
second  one-year  extension  to  the 
attainment  date  for  the  Power-Bannock 
Counties  PM-10  nonattainment  in 
Idaho. 

DATES:  This  action  is  effective  on 
February  18,  1997,  unless  adverse  or 
critical  comments  are  received  by 
Jantiary  17, 1997.  If  the  effective  date  is 
delayed,  timely  notice  will  be  published 
in  the  Federal  Register. 

ADDRESSES:  Written  comments  on  this 
action  should  be  addressed  to  Montel 
Livingston,  SIP  Manager,  EPA.  Office  of 
Air  Quality,  1200  Sixth  Avenue.  Seattle 
Washington,  98101.  Copies  of  the 
dociunents  relevant  to  this  action  are 
available  for  public  inspection  during 


normal  buslpess  hours  at  the  same 
address. 

FOR  FURTHER  INFORMATION  CONTACT: 
Steven  K.  Body.  EPA,  Office  of  Air 
Quality,  1200  Sixth  Avenue,  Seattle, 
Washington,  98101. 

8UPPt.EMENTARY  INFORMATION: 
L  Background 

A.  CAA  Requirements  Concerning 
Designation  and  Classification 

Areas  meeting  the  requirements  of 
section  107(d)(4)(B)  of  the  Act  i  were 
designated  nonattainment  for  PM-10  by 
operation  of  law  and  classified 
"moderate"  upon  enactment  of  the  1990 
Qean  Air  Act  Amendments.  See 
genemlly,  42  U.S.C.  section 
7407(d)(4)(B).  These  areas  included  all 
former  Group  I  PM-10  planning  areas 
identified  in  52  FH  29383  (August  7. 
1987)  as  further  clarified  in  55  FR  45799 
(October  31. 1990).  and  any  other  areas 
violating  the  National  Ambient  Air 
Quality  Standards  (NAAQS)  for  PM-10 
prior  to  January  1.  1989.^  A  Federal 
Register  notice  announcing  the  areas 
designated  nonattainment  for  PM-10 
upon  enactment  of  the  1990 
AJnendments,  known  as  "initial"  PM- 
10  nonattaiiunent  areas,  was  published 
on  March  15, 1991  (56  FTl  11101)  and 
a  subsequent  Federal  Register  notibe 
correcting  the  description  of  some  of 
these  areas  was  published  on  August  8. 
1991  (56  FR  37654).  See  56  FR  56694 
(November  6.  1991)  and  40  CFR  81.313 
(codified  air  quality  designations  and 
classifications  for  the  State  of  Idaho). 
All  initial  moderate  PM-10 
nonattainment  areas  had  the  same 
apphcable  attainment  date  of  December 
31, 1994.  Section  188(d)  provides  the 
Administrator  the  authority  to  grant  two 
one-year  extensions  to  the  attaiiunent 
date  provided  certain  requirements  are 
met  as  described  below. 

States  containing  initial  moderate 
PM-10  nonattainment  areas  were 
required  to  develop  and  submit  to  EPA 
by  November  15, 1991,  a  SIP  revision 
providing  for,  among  other  things, 
implementaiion  of  reasonably  available 
control  measures  (RACM),  including 
reasonably  available  control  technology 
(RACT),  and  a  demonstration  of  whether 
attainment  of  the  PM-10  NAAQS  by  the 
December  31, 1994  attainment  date  was 
practicable.  See  section  189(a). 


'  The  1990  Amendmente  to  the  Clean  Air  Act 
made  significant  changes  to  the  Act.  See  Public  Law 
101-549, 104  Stat.  2399.  References  herein  are  to 
the  Claan  Air  Act  as  amended  ("Act"  or  "CAA"), 
which  is  codified  at  42  U.S.C  7401  et  seq. 

'  Many  of  these  other  areas  were  identified  in 
footnote  4  of  the  October  31, 1990  Fadonl  I 
notice. 


B.  Attainment  Determinations 

All  PM-10  nonattainment  areas  are 
initially  classified  "moderate"  by 
operation  of  law  when  they  are 
designated  nonattainment.  See  section 
188(a).  Pursuant  to  sections  179(c)  and 
188(b)(2)  of  the  Act,  EPA  has  the 
responsibility  of  determining  within  six 
months  of  the  appUcable  attainment 
date  whether  PM-10  nonattainment 
areas  have  attained  the  NAAQS. 
Determinations  imder  section  179(c)(1) 
of  the  Act  are  to  be  based  upon  an  area's 
"air  quality  as  of  the  attainment  date." 
Section  188(b)(2)  is  consistent  with  this 
requirement  Generally,  EPA  will 
determine  whether  an  area's  air  quality 
is  meeting  the  PM-10  NAAQS  for 
purposes  of  section  179(c)(1)  and 
188(b)(2)  based  upon  data  gathered  at 
established  State  and  Local  Monitoring 
Stations  (SLAMS)  in  the  nonattainment 
area  and  entered  into  the  Aerometric 
Information  Retrieval  System  (AIRS). 
Data  entered  into  the  AIRS  has  been 
determined  by  EPA  to  meet  federal 
monitoring  requirements  (see  40  CFR 
50.6  and  appendix  J,  40  CFR  part  53, 40 
CFR  part  58  appendix  A  &  B)  and  may 
be  used  to  determine  attainment  status 
of  areas.  EPA  wiU  also  consider  air 
quahty  data  from  other  air  monitoring 
stations  in  the  nonattainment  area 
provided  that  it  meets  the  federal 
monitoring  requirements  for  SLAMS. 
All  data  will  be  reviewed  to  determine 
the  area's  air  quality  status  in 
accordance  with  EPA  guidance  at  40 
CFR  part  50,  appendix  K. 

Attainment  of  the  annual  PM-10 
standard  is  achieved  when  the  annual 
arithmetic  mean  PM-10  concentration 
over  a  three  year  period  (for  example, 
1993,  1994, 1995  for  areas  with  a 
December  31,  1995  attainment  date)  is 
equal  to  or  less  than  50  micrograms  per 
cubic  meter  (ug/m3).  Attainment  of  the 
24-hour  standard  is  determined  by 
calculating  the  expected  number  of  days 
in  a  year  with  PM-10  concentrations 
greater  than  ISO  ug/m3.  The  24-hour 
standard  is  attained  when  the  expected 
number  of  days  with  levels  above  150 
ug/m3  (averaged  over  a  three  year 
period)  is  less  than  or  equal  to  one  (1.0). 
Three  consecutive  years  of  air  quality 
data  is  generally  necessary  to  show 
attainment  of  the  24-hour  and  annual 
standard  for  PM-10.  See  40  CFR  part  50 
and  appendix  K. 

C.  Reclassification  to  Serious 

A  PM-10  nonattainment  area  may  be 
reclassified  to  "serious,"  which  requires 
new  air  quality  plaiming  obligations,  in 
one  of  two  ways.  First,  EPA  has  general 
discretion  to  reclassify  a  moderate  PM- 
10  area  to  serious  if  at  any  time  EPA 
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detennines  the  area  cannot  practicably 
attain  the  PM-10  standard  by  the 
apphcable  attainment  date.  See  section 
188(b)(1).  EPA  bases  its  decisions  to 
reclassify  an  area  as  serious  before  the 
attainment  date  on  special  facts  or 
circumstances  related  to  the  affected 
nonattainment  area  which  demonstrate 
that  the  area  cannot  practicably  attain 
the  standard  by  the  applicable 
attainment  date. 

Second,  under  section  188(b)(2)  of  the 
Act,  a  moderate  area  will  be  reclassified 
as  serious  by  operation  of  law  if  EPA 
finds  that  the  area  is  not  in  attainment 
by  the  appUcable  attainment  date. 
Pursuant  to  section  188(b)(2)(B)  of  the 
Act,  EPA  must  publish  a  Federal 
Register  notice  within  six  months  after 
the  appUcable  attainment  date 
identifying  those  areas  which  have 
failed  to  attain  the  standard  and  are 
reclassified  to  serious  by  operation  of 
law.  See  secrtion  188(b)(2):  see  also 
section  17g(c)(l). 

D.  Extension  of  the  Attainment  Date 

The  Act  provides  the  Administrator 
the  discretion  of  granting  a  one-year 
extension  to  the  attainment  date  for  a 
moderate  PM-10  nonattainment  area 
provided  certain  criteria  are  met.  See 
section  188(d).  If  an  area  does  not  have 
the  necessary  niunber  of  consecutive 
years  of  clean  data  to  show  attainment 
of  the  NAAQS,  a  State  may  apply  for  up 
to  two  one-year  extensions  of  the 
attainment  date  for  such  area.  The 
statute  sets  forth  two  criteria  a  moderate 
nonattainment  area  must  satisfy  in  order 
to  obtain  an  extension:  (1)  The  State  has 
complied  with  all  the  requirements  and 
commitments  pertaining  to  the  area  in 
the  applicable  implementation  plan; 
and  (2)  the  area  has  no  more  than  one 
exceedance  of  the  24-hour  PM-10 
standard  in  the  year  preceding  the 
extension  year,  and  the  annual  mean 
concentration  of  PM-10  in  the  area  for 
the  year  preceding  the  extension  year  is 
less  than  or  equal  to  the  standard.  See 
section  188(d). 

The  authority  delegated  to  the 
Administrator  to  extend  attainment 
dates  for  moderate  PM-10 
nonattainment  areas  is  discretionary. 
Section  188(d)  of  the  Act  provides  tiiat 
the^dministrator  "may"  extend  the 
attainment  date  for  areas  that  meet  the 
minimum  requirements  specified  above. 
The  provision  does  not  dictate  or 
compel  that  EPA  grant  extensions  to 
such  areas. 

In  exercising  this  discretionary 
authority  for  PM-10  nonattainment 
areas,  EPA  will  examine  the  air  quality 
planning  progress  made  in  the  moderate 
area.  EPA  will  be  disinclined  to  grant  an 
attainment  date  extension  unless  a  State 


has,  in  substantial  part,  addressed  its 
moderate  PM-10  nonattainment  area 
planning  obUgations.  In  order  to 
determine  whether  the  State  has 
substantially  met  these  planning 
requirements  the  EPA  will  review  the 
States  application  for  the  attainment 
date  extensicm  to  determine  whether  the 
State  has:  (1)  Adopted  and  substantially 
implemented  control  measures  that 
represent  RACM/RACT  in  the  moderate 
nonattainment  area;  and  (2) 
demonstrated  that  the  area  has  made 
emission  reductions  amounting  to 
reasonable  further  progress  (RFP) 
toward  attainment  of  the  PM-10 
NAAQS  as  defined  in  section  171(1)  of 
the  Act.  RFP  for  PM-10  nonattainment 
areas  is  defined  in  section  171(1)  of  the 
Act  as  annual  incremental  emission 
reductions  to  ensure  attaiiunent  of  the 
applicable  NAAQS  (PM-10)  by  the 
appUcable  attainment  date. 

If  the  State  does  not  have  the  requisite 
number  of  years  of  clean  air  quaUty  data 
to  show  attainment  and  does  not  apply 
or  quaUfy  for  an  attainment  date 
extension,  the  area  will  be  reclassified 
to  serious  by  operation  of  law  under 
section  188(b)(2)  of  the  Act.  If  an 
extension  to  the  attainment  date  is 
granted,  at  the  end  of  the  extension  year 
EPA  wiU  again  determine  whether  the 
area  has  attained  the  PM-10  NAAQS.  If 
the  requisite  three  consecutive  years  of 
clean  air  quaUty  data  needed  to 
determine  attainment  are  not  met  for  the 
area,  the  State  may  apply  for  a  second 
one-year  extension  of  the  attainment 
date.  In  order  to  qualify  for  the  second 
one-year  extension  of  the  attainment 
date,  the  State  must  satisfy  the  same 
requirements  Usted  above  for  the  first 
extension.  EPA  will  also  consider  the 
State's  PM-10  planning  progress  for  the 
area  in  the  year  for  which  the  first 
extension  was  granted.  If  a  second 
extension  is  granted  and  the  area  does 
not  have  the  requisite  three  consecutive 
years  of  clean  air  quaUty  data  needed  to 
demonstrate  attainment  at  the  end  of  the 
second  extension,  no  further  extensions 
of  the  attainment  date  can  be  granted 
and  the  area  wiU  be  reclassified  serious 
by  operation  of  law.  See  section  188(d). 

n.  Summary  of  Today's  Action 

In  today's  action,  EPA  is  announcing 
its  determination  that  the  Power- 
Bannock  Counties  PM-10 
nonattainment  area  has  failed  to  attain 
the  PM-10  NAAQS  by  the  appUcable 
attainment  date  of  December  31,.1995. 
As  discussed  below,  this  determination 
is  based  upon  air  quaUty  data  which  has 
revealed  violations  of  the  PM-10 
NAAQS  diuing  the  period  frofii  1993  to 
1995. 


This  action  also  serves  to  annoimca 
that  the  State  of  Idaho  has  requested  a 
second  one-year  extension  to  the  PM-10 
attainment  date  for  the  Power-Bam^pck 
Coimties  PM-10  nonattainment  area. 
EPA  has  reviewed  the  extmsion  request 
and  is,  with  this  notice,  granting  the 
second  one- year  extension  of  the 
attainment  date  for  the  Power-Bannock 
Counties  nonattainment  area.  As 
discussed  below,  this  determination  is 
based  upon  available  air  quaUty  data 
and  a  review  of  the  State's  continuing 
progress  in  implementing  the  planning 
requirements  that  apply  to  moderate 
PM-10  nonattainment  areas. 

A.  Power-Bhnnock  Covuities  PM-10 
Nonattainment  Area 

The  Power-Bannock  Counties  PM-10 
nonattainment  area  is  comprised  of 
State  lands  within  portions  of  both 
Power  and  Bannock  Counties  and  both 
trust  and  fee  lands  within  a  portion  of 
the  exterior  boundaries  of  the  Fort  Hall 
Indian  Reservation.  The  State  of  Idaho 
operates  four  PM-10  SLAMS 
monitoring  sites  in  the  Power-Bannock 
Coimties  PM-10  nonattainment  area,  all 
of  which  are  on  State  lands.  Etata  from 
these  State  sites  have  been  deemed  vaUd 
by  EPA  and  have  been  submitted  by  the 
State  of  Idaho  to  be  included  in  the 
AIRS  operated  by  EPA.  The  Shoshone- 
Bannock  Tribes  estabUshed  a 
monitoring  station  in  February  1995,  but 
vaUdated  data  is  not  available  at  this 
time. 

On  May  6, 1996  EPA  granted  a  one 
year  extension  to  the  attainment  date  for 
the  Power-Bannock  Coimties  PM-10 
nonattainment  area  based  on  a  request 
by  the  State  of  Idaho  (61  FR  20730,  May 
6, 1996).  The  applicable  attainment  date 
for  the  Power-Bannock  Counties  PM-10 
nonattainment  area  is,  therefore, 
December  31, 1995. 

1.  Air  QuaUty  Data 

Whether  an  area  has  attained  the  PM- 
10  NAAQS  is  based  exclusively  upon 
measured  air  quaUty  levels  over  the 
most  recent  and  complete  three  calendar 
year  period.  See  40  CJR  part  SO  and 
appendix  K.  For  areas  with  an 
attainment  date  of  December  31, 1995, 
this  three  year  period  covers  calendar 
years  1993, 1994  and  1995.  Data  &t>m 
calendar  year  1995  is  also  used  in 
determining  whether  an  area,  with  a 
December  31, 1995  attainment  date, 
meets  the  air  quaUfy  criteria  for  granting 
a  second  one-year  extension  to  the 
atttiinment  date  under  section  188(d). 

A  review  of  the  data  reported  for  these 
SLAMS  sites  for  the  calendar  years 
1993. 1994  and  1995  shows  no 
violations  of  the  annual  PM-10  standard 
at  any  of  the  SLAMS  sites  in  the  Power- 
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Bannock  Counties  PM-10 
nonattainment  area.  A  violation  of  the 
24-hour  NAAQS  was  recorded  at  two 
monitoring  sites  on  January  7.  1993.  As 
a  resulf  of  the  one-in-every  six  day 
sampling  frequency  at  each  of  these 
sites,  the  expected  exceedance  for  the 
1993  calendiiar  year  at  the  SLAMS  sites 
is  6.0.  No  measured  values  above  the 
level  of  the  24-hour  NAAQS  were 
reported  in  1994  or  1995.  Therefore,  the 
three  year  average  (1993. 1994,  1995) 
expected  exceedance  rate  at  the  SLAMS 
sites  is  2.0. 

Private  industry  in  the  Power- 
Bannock  Counties  PM-10 
nonattainment  area  funded  and 
operated  a  seven  station  monitoring 
network  in  a  portion  of  the 
nonattainmett.  The  monitoring  stations 
were  located  to  measure  maximum 
impacts  from  the  phosphate  industry 
and  were  located  adjacent  to  the 
"industrial  complex".  Several 
monitoring  sites  were  also  established  to 
assess  population  exposure  and 
background  concentrations.  This 
network  collected  PM-10  air  quality 
data  for  one  year,  from  October  1,  1993 
through  September  30, 1994. 

Data  bom  this  special  purpose 
network  has  been  submitted  to  EPA  to 
support  the  air  pathways  risk 
assessment  for  the  Eastern  Michaud 
Flats  (EMF)  Superfund  site.  All  of  the 
EMF  superfund  monitoring  sites  are 
located  within  the  Power-Bannock 
Counties  PM-10  nonattainment  area. 

Data  fit)m  this  special  purpose 
monitoring  network  have  been  reviewed 
by  EPA  for  compliance  with  federal 
monitoring  requirements  and  for 
reported  PM-10  levels.  The  data  are 
valid.  There  were  no  reported  24-hour 
concentrations  above  the  level  of  the  24- 
hour  NAAQS  during  the  year  the 
network  was  in  operation.  One  of  the 
sites  in  the  network,  EMF  Site  #2,  is 
located  at  the  site  predicted  to  have  the 
maximiun  industrial  air  qtiality  impact 
This  maximum  impact  site  was 
determined  from  the  dispersion 
modeling  conducted  to  support  the 
State,  EPA  and  Tribal  Clean  Air  Act 
PM-10  planning  efforts.  TTiis  site  is 
located  immediately  adjacent  to-the 
industrial  complex  on  State  lands,  but 
less  than  3.00  feet  from  the  Reservation 
boundary.  Data  from  EMF  Site  #2 
reported  an  annual  concentration 
greater  than  the  50  ^g/m3  level  of  the 
annual  NAAQS  for  the  one  year  period 
the  network  was  in  operation.  In 
addition,  several  reported  PM-10 
concentrations  at  EMF  Site  #2  are  at  or 
near  the  level  of  the  24-hour  PM-10 
NAAQS.  although  the  standard  was  not, 
in  fact  exceeded. 


2.  Attainment  of  the  PM-10  NAAQS 

The  Power-Bannock  Coimties  PM-10 
nonattainment  area  does  not  meet  the  24 
hour  PM-10  NAAQS.  The  PM-10 
concentrations  reported  at  two  SLAMS 
monitoring  stations  on  January  7, 1993, 
exceeded  the  level  of  the  24-hoiA- 
NAAQS.  Because  of  the  sampling 
frequency  (one  in  every  six  days],  the 
expected  exceedance  rate  for  the  three 
year  period  from  1993  through  1995  is 
2.0,  which  represents  a  violation  of  the 
24-hour  NAAQS.  Therefore,  the  Power- 
Bannock  Cpimties  PM-10 
nonattainment  area  does  not  attain  the 
PM-10  NAAQS. 

3.  Extension  of  Attainment  Date 

As  discussed  above,  the  CAA 
authorizes  the  Administrator  to  grant  a 
second  one-year  extension  of  the 
attainment  date  for  moderate  PM-10 
nonattainment  areas,  provided  the  State 
demonstrates  it  has  complied  with  all 
requirements  and  commitments 
pertaining  to  the  affected  area  in  the 
applicable  implementation  plan  and  the 
area  had  no  more  than  one  measured 
exceedance  of  the  24-hour  NAAQS  (150 
(ig/m3)  in  the  year  preceding  the 
extension  year,  and  the  annual  mean 
concentration  of  PM-10  in  the  year 
preceding  the  extension  year  is  less  than 
or  equal  to  annual  NAAQS  (50  pg/m3). 
See  section  188(d).  For  the  reasons 
discussed  below,  EPA  is  granting  the 
State's  request  for  a  second  one-year 
extension  to  the  attainment  date,  from 
December  31.  1995  to  December  31, 
1996,  for  the  Power-Bannock  Counties 
PM-10  nonattainment  area. 

a.  Compliance  with  Applicable  SIP. 
Based  nn  information  available  to  EPA, 
EPA  believes  that  the  State  of  Idaho  is 
in  compliance  with  all  requirements 
and  commitments  in  the  applicable 
implementation  plan  that  pertain  to  the 
Power- Bannock  Counties  PM-10 
nonattainment  area.  EPA  provides 
oversight  of  the  Idaho  air  program, 
inclu(£ng  implementation  of  the  Idaho 
State  Implementation  Plan  (SIP).  EPA 
conducts  aimual  overaight  inspections 
of  sources  throughout  the  State  of  Idaho. 
Results  from  these  inspections  indicate 
that  the  State  is  meeting  the 
requirements  and  commitments  of  the 
statewide  SIP. 

Although  the  State  has  submitted  its 
moderate  PM^O  nonattainment  plan  for 
the  Power-Bannock  Counties 
nonattainment  area  as  a  SIP  revision, 
EPA  has  not  yet  taken  action  on  that 
plan.  Therefore,  this  plan  is  not  yet  an 
"applicable  implementation  plan"  for 
the  Power-Bannock  Counties  PM-10 
nonattainment  area. 


b.  Air  Quality  Data.  As  discussed 
above,  there  were  no  measured  levels 
above  the  24-hour  NAAQS  at  any  of  the 
SLAMS  monitoring  sites  or  any  of  the 
EMF  monitoring  sites  during  calendar 
year  1995.  In  addition,  the  annual  mean 
concentration  of  PM-IO  at  each  of  the 
SLAMs  monitoring  sites  during  calendar 
year  1995  was  below  the  level  of  the 
annual  NAAQS. 

As  also  discussed  above,  however, 
EMF  Site  #2  recorded  an  aimual  average 
of  55.7  (ig/m^  for  the  one  year  period 
bom  October  1,"1993  to  September  30, 
1994.  EPA  beheves  that  the  recorded 
PM-10  levels  at  several  stations  in  the 
EMF  monitoring  network,  particularly 
EMF  Site  #2,  indicate  that  air  quality 
problems  continue  in  the  Power^ 
Bannock  Counties  PM-10 
nonattainment  area  and  that  additional 
controls  will  likely  be  necessary  lo  bring 
the  area  into  attainment.  As  EPA 
discussed  at  length  in  granting  the  first 
extension,  however,  EPA  does  not 
believe  that  the  data  recorded  at  EMF 
Site  #2  during  the  period  from  October 
1, 1993  to  September  30, 1994, 
precluded  EPA  &t>m  granting  the  State's 
request  for  the  first  one-year  extension 
of  the  attainment  date  under  section 
188(d)  of  the  Act.  For  the  same  reasons, 
EPA  believes  that  the  data  from  EMF 
Site  #2  does  not  preclude  EPA  bom 
granting  the  second  one-year  extension 
to  the  attainment  date. 

c.  Substantial  Implementation  of 
Control  Measures.  The  State  of  Idaho, 
along  with  several  local  agencies,  has 
developed  and  implemented  several 
significant  control  measures  on  sources 
located  on  State  lands  within  the  Power- 
Baimock  Counties  PM-10 
nonattainment  area  diuring  calendar  year. 
1993.  The  State  submitted  these  control 
measures  to  EPA  as  a  SIP  revision  in 
May  and  December  1993.  These 
measures  consist  of  a  comprehensive 
residential  wood  combustion  program, 
including  a  mandatory  woodstove 
curtailment  program;  stringent  controls 
on  fugitive  road  dust,  including  controls 
on  winter  road  sanding  controls  and  a 
limited  unpaved  road  paving  program; 
and  a  revised  operating  permit  that 
represents  reasonably  available  control 
technology  (RACT)  for  the  J.R  Simplot 
facility,  the  only  major  stationary  source 
of  particulate  matter  under  the 
regulatory  jurisdiction  of  the  State  in  the 
nonattainment  area.'  EPA  has 
conducted  a  preliminary  review  of  these 


>On  June  12. 1996.  EPA  published  a  Fedvml 
Ragietar  notice  that  corrected  the  boundary  of  the 
Power-Bannodi  Countiea  PM-10  nonattainment 
area  and  removed  a  small  area  that  included  the 
City  of  Inkom  and  the  Ash  Grove  Cement  bciiity 
from  the  Power-Bannock  Counties  PM-10 
nooattainment  area  (see  61  FR  29667). 
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measures  and  believe  that  they 
substantially  meet  EPA's  guidance  for 
RACM,  including  RACT,  for  sources  of 
primary  paniculate  for  the  purposes,  of 
granting  the  extension  under  section 
188(d). 

After  the  State  submitted  its  moderate 
area  SIP  in  May  of  1993,  the  State 
learned  that  PM-10  precursors 
contribute  significantly  to  wintertime 
violations  of  the  PM-10  standard  imder 
certain  meteorological  conditions.  In 
cooperation  with  the  Tribes  and  EPA, 
the  State  developed  a  woric  plan  for 
developing  an  emission  inventory  of 
sources  of  PM-10  precursors  in  the 
nonattainment  area  and  controls  for 
such  sources.  The  State  is  moving 
forward  on  this  preciu-sor  plan  and 
expects  to  have  controls  in  place  on 
major  stationary  soiu-ces  for  PM-10 
precursors  by  December  1998.  EPA 
believes  that  the  State's  schedule  for 
addressing  the  contribution  of 
precvusors  is  expeditious  and  that  the 
State  is  making  progress  on  the 
workplan.  Because  the  contribution  of 
precursors  came  to  light  only  late  in  the 
planning  process,  EPA  does  not  beUeve 
that  the  State's  failiue  to  have  actiially 
implemented  controls  on  sources  of 
PM-10  precursors  on  State  lands  within 
the  nonattainment  area  is  grounds,  in 
and  of  itself,  for  denying  the  State's 
request  for  a  one-year  extension. 

With  respect  to  PM-10  soim»s 
located  on  Tribal  lands  within  the 
nonattainment  area,  a  gap  in  planning 
responsibiUties  for  these  sources  exists. 
In  developing  its  control  strategy,  the 
State  did  not  seek  to  impose  controls  on 
any  sources  located  within  the 
Reservation  portion  of  the 
nonattainment  area  or  attempt  to 
demonstrate  to  EPA  that  it  had  the 
authority  to  issue  and  enforce  such 
controls  on  Reservation  soiuces.  As  EPA 
has  previously  stated,  EPA  does  not 
believe  a  Clean  Air  Act  program    .■ 
submitted  by  the  State  should  be 
disapproved  because  it  fails  to  address 
air  resources  within  the  exterior 
boundary  of  an  Indian  Reservation.  See 
59  FR  43556,  43982  (August  25. 1994) 
(proposed  rule  implementing  section 
301(d)). 

Nor  does  EPA  currently  have  the 
authority  to  recognize  as  Federally 
enforceable  controls  that  the  Sho^one- 
Bannock  Tribes  have  imposed  or  coidd 
impose  on  PM-10  sources  located  on 
Reservation  lands  within  the 
nonattainment  area.  Although  the  Clean 
Air  Act  Amendments  of  1990  greatly   " 
expanded  the  role  of  Indian  Tribes  in 
implementing  the  provisions  of  the 
Clean  Air  Act  on  Reservation  lands, 
EPA  has  not  yet  issued  the  final  rules 
necessary  for  EPA  to  recognize  Tribal  air 


programs  as  Federally  enforceable.  See 
section  301(d);  59  FR  43956. 

EPA  is  currently  working  on  a 
proposed  rule  imposing  conlrols  on 
sources  of  PM-10  on  the  Tribal  portion 
of  the  nonattainment  area.  EP^  beUeves 
that  it  would  be  imfair  to  burden  the 
State  and  the  Pocatello  area  with  new 
serious  area  planning  requirements 
because  of  the  gap  in  planning 
responsibilities  and  the  resulting  in  the    ^ 
lack  of  Federally  enforceable  controls  at 
this  time  on  sources  located  on  the 
Reservation.  Accordingly  EPA  believes 
that  the  State  has  adequately 
demonstrated,  for  proposes  of  an 
extension  under  section  188(d)  of  the 
Act,  that  it  has  adopted  and 
substantially  implemented  control 
measures  representing  RACT/RACM  in 
the  nonattainment  area. 

d.  Emission  Reduction  Progress.  On 
March  30, 1995,  the  State  of  Idaho 
submitted  to  EPA  the  milestone  report 
as  required  by  section  189(c)(2)  of  the 
Act  to  demonstrate  annual  incremental 
emission  reductions  and  reasonable 
further  progress.  In  that  report,  the  State 
discusses  implementation  of  control 
measures  adopted  as  part  of  the  control 
strategy  in  the  SIP.  As  stated  above,  the 
control  strategy  in  the  State's  moderate 
area  SIP  consists  of  a  wood  smoke 
control  program  with  a  mandatory  wood 
smoke  curtailment  element,  aggressive 
control  requirements  to  reduce 
emissions  associated  with  winter  road 
sanding,  and  a  new  operating  permit  for 
the  major  source  located  on  State  lands 
that  establishes  RACT  for  this  source. 

The  effect  of  these  control  measures 
on  air  quality  can  be  seen  in  reported 
ambient  measurements  at  the  SLAMS 
monitoring  sites,  most  of  which  have 
been  op>erating  for  more  than  seven 
years.  Data  from  these  sites  show  no 
violations  of  either  the  annual  or  the  24- 
hour  standard  since  1992  attributable  to 
primary  particulate.  This  is  further 
evidence  that  the  State's 
implementation  of  control  measures  on 
sources  of  primary  particulate  on  State 
lands  has  resulted  in  emission 
reductions  amounting  to  reasonable 
further  progress  in  the  Power-Bannock 
Counties  PM-10  nonattainment  area. 

In  siunmary,  EPA  is  granting  the 
State's  request  for  a  second  one-year 
extension  of  the  attainment  date,  from 
December  31, 1995  to  December  31, 
1996,  for  the  Power-Bannock  Counties 
PM-10  nonattaiiunent  area. 

m.  Implications  of  This  Action 

Upon  the  efiiactive  date  of  this  action, 
the  attainment  date  for  the  Power- 
Baimock  Counties  PM-10 
nonattainment  area  will  be  December 
31. 1996.  The  area  will  thus  remain  a 


moderate  PM-10  nonattainment  area 
and  avoid  the  additional  planning 
requirements  that  apply  to  serious  PM- 
10  nonattaniment  areas.  No  further 
extensions  to  the  attainment  date  are 
available.  Should  the  area  experience  a 
violation  of  the  PM-10  NAAQS  in 
calendar  year  1996,  the  area  will  not 
have  attained  the  standard  by  the 
attainment  date  and  the  area  will  be 
'  reclassified  to  serious  by  operation  of 
law. 

The  EPA  is  pubUshing  this  action 
without  prior  proposal  because  the 
Agency  views  this  as  a  noncontroversial 
action  and  anticipates  no  adverse 
comments.  However,  in  a  separate 
document  in  this  Federal  Register 
pubUcation,  the  EPA  is  proposing  this 
extension  to  the  attainment  date  should 
adverse  or  critical  comments  be  filed. 
This  action  will  be  effective  February 
18, 1997  unless  by  January  17. 1997 
adverse  or  critical  comments  are 
received. 

If  EPA  receives  such  comments,  this 
action  will  be  with  drawn  before  the 
effective  date  by  publishing  a 
subsequent  dociunent  that  will 
withdraw  the  final  action.  Any  parties 
interested  in  commenting  on  this  action 
should  do  so  at  this  time.  If  no  such 
comments  are  received  the  public  is 
advised  this  action  will  be  efiiective 
February  18,  1997. 

Nothing  in  this  action  should  be 
construed  as  permitting  or  allowing  or 
establishing  a  precedent  for  any  futiue 
request  for  revision  to  any  state 
implementation  plan.  Each  request  for 
revision  to  the  state  implementation 
plan  shall  be  considered  separately  in 
Ught  of  specific  technical,  economic, 
and  environmental  factors  and  in 
relation  to  relevant  statutory  and 
regulatory  requirements. 

rV.  Administrative  Requirements 

A.  Executive  Order  12866 

This  action  has  been  classified  as  a 
Table  3  action  for  signatiue  by  the 
Regional -Administrator  under  the 
procedures  published  in  the  Federal 
Register  on  January  19. 1989  (54  FR 
2214-2225),  as  revised  by  a  July  10, 
1995  memorandum  fix»m  Mary  Nichols. 
Assistant  Administrator  for  Air  and 
Radiation.  The  Office  of  Management 
and  Budget  (OMB)  has  exempted  this 
regulatory  action  from  E.0. 12866 
review. 

B.  Regulatory  Flexibility  Ad' 

Under  the  Regulatory  Flexibility  Act. 
5  U.S.C.  600  et  seq.,  EPA  must  prepare 
a  regulatory  flexibility  analysis 
assessing  the  impact  of  any  prc^>osed  or 
final  rule  on  small  entities.  5  U.S.C.  603 
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and  604.  Alternatively,  EPA  may  certiff 
that  the  rule  will  not  have  a  significant 
impact  on  a  substantial  jiumber  of  small 
entities.  Small  entities  include  small 
businesses,  small  not-for-profit 
enterprises,  and  government  entities 
with  jurisdiction  over  populations  of 
less  than  50,000. 

Determinations  of  nonattainment 
areas  under  sectioinsSfbHZ)  of  the  CAA 
and  extensions  under  Section  188(d)  of 
the  Act  do  not  create  any  new 
requirements.  Therefore,  because  these 
actions  do  not  impose  any  new 
requirements,  I  certify  that  it  does  not 
have  a  significant  impact  on  small 
entities. 

C.  Unfunded  Mandates 

Under  section  202  of  the  Unfunded 
Mandates  Reform  Act  of  1995 
("Unfunded  Mandates  Act"),  signed 
into  law  on  March  22, 1995,  E7A  must 
prepare  a  budgetary  impact  statement  to 
accompany  any  proposed  or  final  rule 
that  includes  a  Federal  mandate  that 
may  result  in  estimated  costs  to  State, 
local  or  Tribctl  governments  in  the 
aggregate;  or  to  the  private  sector,  of 
$100  million  or  more.  Under  section 
205,  EPA  must  select  the  most  cost- 
effective  and  least  burdensome 
alternative  that  achieves  the  objectives 
of  the  rule  and  is  consistent  with 
statutory  requirements.  Section  203 
requires  EPA  to  estabUsh  a  plan  for 
informing  and  advising  any  small 
governments  that  may  be  significantly 
or  uniquely  impacted  by  the  rule. 

EPA  has  determined  that  the  approval 
action  promulgated  does  not  include  a 
Federal  mandate  that  may  result  in 
estimated  costs  of  $100  million  or  more 
to  either  State,  local,  or  tribed 
governments  in  the  aggregate,  or  to  the 
private  sector.  This  Federal  action 
imposes  no  new  requirements. 
Accordingly,  no  additional  costs  to 
State,  local,  or  tribal  governments,  or  to 
the  private  sector,  result  from  this 
action. 

D.  Submission  to  Congress  and  the 
General  Accounting  Office 

Under  5  U.S.C.  801(a)(1)(A)  as  added 
by  the  Small  Business  Regulatory 
E^orcement  Fairness  Act  of  1996,  EPA 
submitted  a  report  containing  this  rule 
and  other  required  information  to  the 
U.S.  Senate,  the  U.S.  House  of 
Representatives  and  the  Ctnnptroller 
General  of  the  General  Accounting 
Office  prior  to  publication  of  the  rule  in 
today's  Federal  Register. 

This  rule  is  not  a  "major  rule"  as 
defined  by  5  U.S.C  804(2). 


E.  Petitions  for  Judicial  Review    ■-.. 

Under  section  307(b)(1)  of  the  Gean 
Air  Act,  petitions  for  judicial  review  of 
this  action  must  be  filed  in  the  United 
States  Court  of  Appeals  for  the 
appropriate  circuit  by  February  18, 
1997.  Filing  a  petition  for 
reconsideration  by  the  Administrator  of 
this  rule  does  not  affect  the  finality  of 
this  rule  for  the  purposes  of  judicial 
review  nor  does  it  extend  the  time 
within  which  a  petition  for  judicial 
review  may  be  filed  and  shall  not 
postpone  the  effectiveness  of  such  rule 
or  action.  This  action  may  not  be 
challenged  later  in  proceedings  to 
enforce  its  requirements  (see  section 
307(b)(2).  42  U.S.C.  7607(lb)(2). 

List  of  Subjects  in  40  CFR  Part  52 

Environmental  protection.  Air 
pollution  control.  Particulate  matter. 
Intergovernmental  relations.  - 

Dated:  December  5, 1996.  ''  ■    . 

Oiuck  Clvke. 
Regional  Administrator. 

Part  52.  chapter  I,  title  40,  of  the  Code 
of  Federal  Regulations  is  amended  as 
follows:  ....       ■'  ■  ^_ 

PART  52  [AMENDED]  ^^" , 

1.  The  authority  citation  for  Part  52 
continue  to  read  as  follows: 

Authority:  52  U.S.C  7401-7«71q.   ". 

Subpart  N-4daho  "  '*^    '^'    ' 

2.  Section  52.691  is  amended  by 
designating  the  existing  paragraph  as 
"(a)"  and  adding  paragraph  (b)  to  read 
as  follows: 

82.691    Extensions. 

•        •        •        •        • 

(b)  The  Administrator,  by  authority 
delegated  under  section  18i3(d)  of  the 
Clean  Air  Act,  as  amended  in  1990. 
hereby  grants  a  second  one-year 
extension  (until  December  31, 1996)  to 
the  attainment  date  for  the  Power- 
Bannock  Counties  PM-10 
nonattainment  area. 

(PR  Doc  96-32054  Filed  12-17-M;  8:45  am) 
■LUNG  COOC  ( 


40CFRPart52 

[Region  H  Doclcet  No.  144.  NJ22^1-70e>(e); 
FRL-6665-3] 

Approval  and  Promulgation  of 
imptoinentation  Plans;  New  Jersey; 
Withdrawal  of  Direct  Final  Rule 
Regarding  Transportation  Control 


AGENCY:  Environmental  Protection 
Agency  (EPA). 


ACTION:  Final  rule;  withdrawal. 

summary:  On  October  15, 1996,  EPA 
published  direct  final  approvals  of  State 
Implementation  Plan  (SIP)  revisions 
submitted  by  New  Jersey  (61  FR  53692 
and  61  FR  53624).  These  SIP  revisions 
incorporate  transportation  control 
measures  (TCMs)  as  part  of  the  State's 
effort  to  attain  the  national  ambient  air 

Suality  standard  for  ozone  and 
emonstrate  that  emissions  from  growth 
in  vehicle  miles  traveled  will  not 
increase  motor  vehicle  emissions  and, 
therefore.  ofEsetting  measiues  am  not 
necessary.  Tliis  action  was  pubhshed 
without  prior  proposal  because  EPA 
anticipated  no  adverse  comments. 
Because  New  Jersey  submitted  adverse 
comments  requesting  withdrawal  of 
EPA's  dociunent.  EPA  is  withdrawing 
direct-f^ial  approval  of  New  Jersey's 
request  to  revise  the  SIP,  announced  on 
October  15. 1996. 

EFFECTIVE  DATE:  This  action  is  effective 
December  18, 1996. 
FOR  FURTHER  INFORMATKM  CONTACT: 
Matthew  B.  Cairns.  Air  Programs 
Branch,  Environmental  Protection 
Agency.  Region  2  Office,  290  Broadway, 
New  York,  New  Yoik  10007-1866.  (212) 
637-3895  or 

caims.matthew€tepamail.epa.gov. 
8UPPI.EMENTARY  INFORMATKM:  On 
October  15, 1996,  EPA  published  direct 
final  approval  of  revisions  to  New 
Jersey's  SIP  for  ozone  submitted  by  New 
Jersey  on  November  15, 1992  and 
November  15, 1993  (61  FR  53624).  The 
intended  effects  of  this  action  were  to 
incorporate  TCMs  as  part  of  New 
Jersey's  effort  to  attain  the  national 
ambient  air  quality  standard  for  ozone 
and  to  demonstrate  that  emissions  bora 
growth  in  vehicle  miles  traveled  will 
not  increase  motor  vehicle  emissions 
and.  therefore,  o&etting  measures  are 
not  necessary.  EPA  published  this  direct 
final  rulemaking  without  prior  proposal 
because  the  Agency  viewed  the 
revisions  as  noncontroversial  and 
anticipated  no  adverse  comments.  The 
direct  final  rule  was  published  in  the 
Federal  Register  with  a  provision  for  a   . 
30-day  comment  period. 

EPA  announced  that  the  direct  final 
rule  would  be  withdrawn  in  the  event 
that  adverse  comments  were  submitted 
to  EPA  within  30  days  of  publication  of 
the  rule  in  the  Federal  Register  (61  FR 
53692).  EPA  received  adverse  comments 
fit>m  the  State  of  New  Jersey:  New  Jersey 
indicated  it  was  in  the  process  of 
amending  both  the  list  of  TCMs  and  its 
calculations  for  determining  whether 
growth  in  vehicle  miles  traveled  causes 
growth  in  motor  vehicle  emissions.  EPA 
expects  New  Jersey  to  submit  these 
changes  shortly  as  part  of  its  revised  15 
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Percent  Rate  of  Progress  Plan.  Therefore, 
at  New  Jersey's  request,  EPA  is 
withdrawing  the  direct  final  approval  of 
New  Jersey's  TCMs  and  demonstration 
that  emissions  from  growth  in  vehicle 
miles  traveled  will  not  increase  motor 
vehicle  emissions.  EPA  will  publish  a 
new  proposal  when  New  Jersey 
resubmits  the  list  and  ca|ulations. 

List  of  Subjects  in  40  CFR  Part  52 

Environmental  protection,  Air 
pollution  control.  Hydrocarbons, 
Intergovernmental  relations.  Nitrogen 
Oxides,  Ozone,  Reporting  and 
recordkeeping  requirements.  Volatile 
organic  compounds. 

Dated:  December  5, 1996.  *     -   .. 

Williun  J.  Miuzynski, 
Deputy  Regional  Administrator. 

For  the  reasons  set  out  in  the 
preamble,  40  CFR  Part  52  is  amended  as 
follows: 

PART  52— [AMENDED] 

1.  The  authority  citation  for  part  52 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7401-7671q. 

Subpart  FF— New  Jersey 

§52.1582    [Amended] 

2.  Section  52.1582  is  amended  by 
removing  paragraphs  (e)  and  (f). 

(FR  Doc.  96-32056  Filed  12-17-96;  8:45  am) 
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40CFRPart52 
[MI4a-02-7254;  FRL-6662-6] 

Approval  and  Promulgation  of 
implementation  Plan;  Michigan 

AQENCY:  Environmental  Protection 

Agency. 

action:  Final  rule. 

summary:  This  final  rule  approves  a 
revision  to  the  Michigan  State 
Implementation  Plan  (SIP)  to  meet  the 
requirements  of  the  Environmental 
Protection  Agency  (EPA)  general 
conformity  rule  set  forth  at  40  CFR  part 
51,  subpart  W — ^Determining  Conformity 
of  General  Federal  Actions  to  State  or 
Federal  Implementation  Plans.  This 
general  conformity  SIP  revision  will 
enable  the  State  of  Michigan  to 
implement  and  enforce  the  Federal 
general  conformity  requirements  in  the 
nonattainment  and  maintenance  areas  at 
th^State  and  local  level. 

This  approval  is  limited  CHily  to  the 
general  conformity  SIP  revision 
submitted  pursuant  to  40  CFR  part  51, 
subpart  W.  SIP  revisions  submitted 


under  40  CFR  part  51.  subpart  T, 
relating  to  conformity  of  Federal 
transportation  actions  funded  or 
approved  imder  Title  23  U.S.C.  or  the 
Federal  Transit  Act,  will  be  addressed 
in  a  separate  dociunent. 
EFFECTIVE  DATE:  This  rule  will  be 
effective  February  18, 1997. 
ADDRESSES:  Copies  of  the  SIP  revision, 
public  comments  and  USEPA's 
responses  are  available  for  inspection  at 
the  following  address:  United  States 
Environmental  Protection  Agency, 
Region  5,  Air  and  Radiation  Division,  77 
West  Jackson  Boulevard,  Chicago, 
Illinois  60604.  (It  is  recommended  that 
you  telephone  Michael  Leslie  at  (312) 
353-6680  before  visiting  the  Region  5 
Office.) 

A  copy  of  this  SIP  revision  is 
available  for  inspection  at  the  foUcy^ring 
location: 

Office  of  Air  and  Radiation  (OAR) 
Docket  and  Information  Center  (Air 
Docket  6102),  room  M1500,  United 
States  Environmental  Protection 
Agency,  401  M  Street  S.W.,  Washington, 
D.C.  20460,  (202)  260-7548. 
FOR  FURTHER  INFORMATION  CONTACT: 
Michael  G.  Leslie,  Regiilation 
Development  Section  2  (AR-18J),  Air 
Programs  Branch,  Air  and  Radiation 
Division,  United  States  Environmental 
Protection  Agency,  Region  5,  77  West 
Jackson  Boulevard,  Chicago,  Illinois 
60604,  Telephone  Niunber  (312)  353- 
6680. 

SUPPLEMENTARY  INFORMATION: 

L  Background 

Section  176(c)  of  the  Clean  Air  Act 
(Act),  42  use  7506(c),  provides  that  no 
Federal  department,  agency,  or 
instnmientality  shall  engage  in,  support 
in  any  way  or  provide  financial 
assistance  for,  license  or  permit,  or 
approve  any  activity  which  does  not 
conform  to  a  SIP  which  has  been 
approved  or  promulgated  pursuant  to 
the  Act.  Pursuant  to  section  176(c)(1)  of 
the  Act,  conformity  means  conformity  to 
the  SIP'S  purpose  of  eliminating  or 
reducing  the  severity  and  number  of 
violations  of  the  National  Ambient  Air 
Quality  Standards  (NAAQS)  and 
achieving  expeditious  attainment  of 
such  standards,  and  that  such  activities 
will  not:  (1)  Cause  or  contribute  to  any 
new  violation  of  any  standard  in  any 
area,  (2)  increase  the  fi«quency  or 
severity  of  any  existing  violation  of  any 
standard  in  any  area,  or  (3)  delay  timely 
attainment  of  any  standard  or  any 
required  interim  emission  reductions  or 
other  milestones  in  any  area. 

Section  176(c)(4)(A)  of  the  Act 
requires  EPA  to  promulgate  criteria  and 
procedures  for  determining  conformity 


of  allTederal  actions  to  applicable  SIPs. 
Criteria  and  procedures  for  detennining 
conformity  of  Federal  actions  related  to 
transportation  projects  funded  or 
approved  under  Title  23  U.S.C.  or  the 
Federal  Transit  Act  are  set  forth  at  40 
CFR  part  51,  subpart  T.  The  criteria  and 
procedures  for  determining  conformity 
of  other  Federal  actions,  the  "general 
conformity"  rules,  were  published  in 
the  November  30, 1993,  Federal 
Register  and  codified  at  40  CFR  part  51, 
subpart  W — ^Determining  Conformity  of 
General  Federal  Actions  to  State  or 
Federal  Implementation  Plans.  The 
general  conformity  rules  require  the 
States  and  local  air  quality  agencies 
(where  applicable)  to  adopt  and  submit 
a  general  conformity  SIP  revision  to  the 
EPA  not  later  than  November  30, 1994. 

n.  Evaluation  of  the  SUte'a  Submittal 

Pursuant  to  the  requirements  under 
Section  176(c)(4)(C)  of  the  Act.  the 
Michigan  Department  of  Environmental 
Quality  (MDEQ)  submitted  a  SIP 
revision  to  EPA  on  November  29, 1994. 
The  EPA  found  the  submittal  to  be 
complete  on  April  13, 1995.  In  its 
submittal,  the  State  adopted  the  EPA 
general  confcmnity  rule  (40  CFR  part  93 
subpart  B)  verbatim.  On  Febriiary  2, 
1996,  EPA  simultaneously  published  a 
direct  final  rule  and  a  proposed  rule  in 
which  EPA  published  its  decision  to 
approve  the  Michigan  SIP  revision. 
Tliese  rules  were  subject  to  a  30  day 
public  comment  period  during  which 
the  EPA  received  one  adverse  comment 
For  this  reason,  the  EPA  withdrew  the 
direct  final  rule  on  March  25,  1996. 

General  conformity  is  required  for  all 
areas  which  are  designated 
nonattainment  or  maintenance  for  any 
NAAQS  criteria  pollutant.  The  State  of 
Michigan  currently  has  four  areas 
designated  ozone  nonattainment; 
Allegan  County.  Flint  Metropolitan    * 
Statistical  Area  (MSA)(Genesee  County). 
Muskegon  MSA  (Muskegon  County). 
Saginaw-Bay  City-Midland  (Bay, 
Midland,  and  Saginaw  Counties),  and 
two  ozone  maintenance  areas;  Detroit- 
Ann  Arbor  ConsoUdated  MSA  area 
(Livingston,  Macomb,  Monroe,  Oakland, 
St.  Cl^,  Washtenaw,  and  Wayne 
Counties  which  are  ozone 
maintenance)  .Grand  Rapids  MSA  (Kent 
and  Ottawa  Counties).  Portions  of  three 
coimties  (Wayne,  Oakland,  and 
Macomb)  are  designated  carbon 
monoxide  nonattainment.  A  portion  of 
Wayne  County  is  maintenance  for 
Particulate  Matter-10.  The  State  of 
Michigan  is  currently  attaining  the 
NAAQS  for  Nitrogen  Dioxide  and  Sulfur 
Dioxide,  and  has  not  been  designated 
nonattainment  for  lead. 
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m.  PnUk  Comments 

Comment:  The  commentor  contends  • 
that  Michigan's  submission  Mis  to 
permit  meaningful  public  scrutiny  of 
general  conformity  determinations  in 
that  the  Kfichigan  Environmental 
Protectian  Act  (MEPA).  one  of  the 
mechanisms  upon  which  the  state  will 
rely  to  enforce  the  conformity 
regulations,  does  not  allow  the  public  to 
compel  compliance  with  general 
conformity  procedures.  Specifically,  the 
commentor  complains  that  under  MEPA 
citizen  review  of  inadequate  or 
nonexistent  general  conJFomiity 
determinations  is  limited  to  actions  for 
declaratory  and  equitable  relief  before  a 
circuit  court  and  that  such  actions  will 
involve  protracted  delays  and  expense 
thus  discouraging  public  participation. 

Response:  Section  lio(a)(2)  of  the  Act 
requires  that  all  SIP  measures  be 
enforceable  and  that  the  States  have 
adequate  authority  under  local  law  to 
implement  them.  The  MDEQ,  in  . 
consultation  with  the  Michigan 
Attorney  General,  determined  that 
MEPA,  in  conjunction  with  certain 
provisions  of  the  Michigan  State  Air 
Pollution  Act,  providese  ample 
authority  to  enforce  these  SIP 
previsions.  "Additional"  authority  is 
provided  by  MEPA  which  authorizes  a 
citizen  or  entity  to  bring  a  dvil  action 
for  declaratory  and  equitable  relief  with 
respect  to  general  conformity 
compliance  violations. 

Provisions, requiring  the  opportunity 
for  public  participation  are  foimd  in  the 
general  conformity  rule  itself  (see  40^ 
CFR  93.156).  Any  citizen  may  request 
information  regarding  a  specific  Federal 
action.  The  Federal  agency  must  make 
available  for  review  the  conformity 
determination  and  the  supporting 
docimientation  used  to  make  the 
determination,  must  afford  the  public 
opportunity  to  comment  upon  such 
conformity  determination,  must  respond 
to  such  comments,  must  make  such 
responses  available  upon  request,  and 
must  make  public  its  final  conformity 
determination. 

IV.  EPA  Action 

The  EPA  is  approving  the  general 
transportation  conformity  SIP  revision 
for  the  State  of  Michigan.  The  EPA  has 
evaluated  this  SIP  revision  and  has 
determined  that  the  State  has  fully 
adopted  the  provisions  of  the  Federal 
general  conformity  rules  set  forth  at  40 
CFR  part  93,  subp^  B.  The  appropriate 
public  participation  and  comprehensive 
interagency  consultations  have  been 
undertaken  during  development  and 
adoption  of  this  SIP  revision. 


V.  AdministratiYe  ReqairBments    ^   - 

A.  Executive  Order  12866 

This  action  has  been  classified  as  a 
Table  3  action  for  signatiire  by  the 
Regional  Administrator  under  the 
procediues  published  in  the  Federal 
Registn-  on  January  19, 1989  (54  FR 
2214-2225),  as  revised  by  a  Jiily  10. 
1995  memorandujn  from  Mary  Nichols. 
Assistant  Administrator  for  Air  and 
Radiation.  The  Office  of  Management 
and  Budget  (OMB)  has  exempted  this 
regulatory  action  from  E.0. 12866 
review.   ^ 

B.  Regulatory  Flexibility  Act 

Under  the  Regulatory  Flexibility  Act, 
5  U.S.C.  600  et  seq.,  EPA  must  prepare 
a  regulatory  flexibility  ad^ysis 
assessing  the  impact  of  any  proposed  or 
final  rule  on  small  entities.  5  U.S.C.  603 
and  604.  Alternatively,  EPA  may  certify 
that  the  rule  will  not  have  a  significant 
impact  on  a  substantial  number  of  small 
entities.  Small  entities  include  small 
businesses,  small  not-for-profit 
enterprises,  and  government  entities 
with  jurisdiction  over  populations  of 
less  than  50.000. 

SIP  approvals  imder  section  110  and 
subchapter  I,  part  D  of  the  Clean  Air  Act 
do  not  create  any  new  requirements  but 
simply  approve  requirements  that  the 
State  is  already  imposing.  Therefore, 
because  the  Federal  SIP  approval  does 
not  impose  any  new  requirements,  the 
Administrator  certifies  that  it  does  not 
have  a  significant  impact  on  any  small 
entities  affected.  Moreover,  due  to  the 
nature  of  the  Federal-State  relationship 
under  the  Act,  preparation  of  a 
flexibility  analysis  would  constitute 
Federal  inquiry  into  the  economic 
reasonableness  of  state  action.  The 
Clean  Air  Act  forbids  EPA  to  base  its 
actions  concerning  SIPs  on  such 
grounds.  Union  Electric  Co.  v.  U.S.  EPA, 
427  U.S.  246,  ^55-66  (1976);  42  U.S.C. 
7410(a)(2). 

C.  Unfunded  Mandates 

Under  Section  202  of  the  Unfunded    . 
Mandates  Reform  Act  of  1995 
("Unfunded  Mandates  Act"),  signed 
into  law  on  March  22, 1995.  EPA  must 
prepare  a  budgetary  impact  statement  to 
accompany  any  proposed  or  final  rule 
that  includes  a  Federal  mandate  that 
may  result  in  estimated  costs  to  State, 
local,  or  tribal  governments  in  the 
aggregate;  or  to  private  sector,  of  $100 
million  or  more.  Under  Section  205. 
EPA  must  select  the  most  cost-effective 
and  least  burdensome  alternative  that 
achieves  the  objectives  of  the  rule  and 
is  consistent  with  statutory 
requirements.  Section  203  reqxiires  EPA 
to  establish  a  plan  for  informing  and 


advising  any  small  governments  that 
may  be  significantly  or  uniquely 
impacted  by  the  rule. 

EPA  has  determined  that  the  approval 
action  promulgated  does  not  include  a 
Federal  mandate  that  may  result  in 
estimated  costs  of  $100  million  or  more 
to  either  State,  local,  or  tribal 
governments  in  the  aggregate,  or  to  the 
private  sector.  This  Federal  action 
approves  pre-existing  requirements 
imder  State  or  local  law,  and  imposes 
no  new  requirements.  Accordingly,  no 
additional  costs  to  State,  local,  or  tribal 
governments,  or  to  the  private  sector, 
result  from  this  action. 

D.  Submission  to  Congress  and  the 
General  Accounting  Office 

Under  5  U.S.C.  801(a)(1)(A)  of  the 
Administrative  Procedure  Act  (APA)  as 
amended  by  the  Small  Business 
Regulatory  Enforcement  Fairness  Act  of 

1996,  EPA  submitted  a  report  containing 
this  rule  and  other  required  information 
to  the  U.S.  Senate,  the  U.S.  House  of 
Representatives  and  the  Comptroller 
General  of  the  General  Accoimting 
Office  prior  to  publication  of  the  rule  in 
the  Federal  Register.  This  rule  is  not  a 
"major  rule"  as  defined  by  5  U.S.C. 
804(2)  of  the  APA  as  amended. 

E.  Petitions  for  Judicial  Review 

Under  section  307(b)(1)  of  the  Clean 
Air  Act.  petitions  for  judicial  review  of 
this  action  must  be  filed  in  the  United 
States  Court  of  Appeals  for  the 
appropriate  cinniit  by  February  18, 

1997.  Filing  a  petition  for 
reconsideration  by  the  Administrator  of 
this  final  rule  does  not  affect  the  finality 
of  this  rule  for  the  purposes  of  judicial 
review  nor  does  it  extend  the  time 
within  which  a  petition  for  judicial 
review  may  be  filed,  and  shall  not 
postpone  the  effectiveness  of  such  rule 
or  action.  This  action  may  not  be 
challenged  later  in  proceedings  to 
enforce  its  requirements.  (See  section 
307(b)(2).) 

List  of  Subjects  in  40  CFR  Part  52 

Environmental  protection,  Air 
pollution  control.  Carbon  monoxide. 
General  conformity.  Hydrocarbons, 
Intergovernmental  relations.  Ozone. 
Particulate  matter,  Volatile  organic 
compounds. 

Dated:  November  21. 1996. 
Valdas  V.  Adamkus, 

Regional  Administrator. 

40  CFR  part  52.  is  amended  as 
follows: 

PART  52— (AMENDED] 

1.  The  authority  citation  for  part  52 
continues  to  read  as  follows: 
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AoliMritjr:  42  U.S.C  7401-7671q. 

Subpart  X— Michigan 

2.  Section  52.1173  is  amended  by 
adding  paragraph  (g)  to  read  as  follows: 

fS2.1173    Control  stralsgy:  PartlculalM. 


(g)  Approval — On  November  29, 1994, 
the  Midiigan  Department  of  Natural 
Resources  submitted  a  revision  to  the 
particulate  State  Implementation  Plan 
for  general  conformity  rules.  The 
general  conformity  SIP  revisions  enable 
the  State  of  Michigan  to  implement  and 
enforce  the  Federal  general  conformity 
requirements  in  the  nonattainment  or 
maintenance  areas  at  the  State  or  local 
level  in  accordance  with  40  CFR  part  93, 
subpart  B — Determining  Conformity  of 
General  Federal  Actions  to  State  or 
Federal  Implementation  Plans. 

3.  Section  52.1174  is  amended  by 
adding  paragraph  (n)  to  read  as  follows: 

152.1174   Control  straligy:  Ozone. 

(n)  Approval — On  November  29, 
1994,  the  Michigan  E>epartment  of 
Natiual  Resources  submitted  a  revision 
to  the  ozone  State  Implementation  Plan 
for  general  conformity  rules.  The 
general  conformity  SD*  revisions  enable 
the  State  of  Michigan  to  implement  and 
enforce  the  Federal  general  conformity 
requirements  in  the  nonattainment  or 
maintenance  areas  at  the  State  or  local 
level  in  accordance  with  40  CFR  part  93, 
subpart  B — Determining  Conformity  of 
General  Federal  Actions  to  State  or 
Federal  Implementation  Plans. 

4.  Section  52.1185  is  amended  by 
adding  paragraph  (b)  to  read  as  follows: 

{52.1186   Control  etratmy:  Carbon 
Monoxida. 


(b)  Approval— On  November  29, 1994, 
the  Midiigan  Department  of  Natural 
Resources  submitted  a  revision  to  the 
carbon  monoxide  State  Implementation 
Plan  for  general  conformity  rules.  Tlie 
general  conformity  SIP  revisions  enable 
the  State  of  Michigan  to  implement  and 
enforce  the  Federal  general  conformity 
requirements  in  the  nonattainment  or 
maintenance  areas  at  the  State  or  local 
level  in  accordance  with  40  CFR  part  93, 
subpart  B — ^Determining  Conformity  of 
General  Federal  Actions  to  State  or 
Federal  Implementation  Plans. 

[FR  Doc.  96-32057  Filed  12-17-96;  8:45  am] 
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40CFRPart82 

lMM(Mie-7256;  FRL-5662-8] 

Approval  aiMl  Promulgation  of 
ImplanMfitallon  Plan;  lAchlgan 

AQENCY:  Envinnunental  Protection 
Agency. 

ACTION:  Final  rule. 

SUMMARY:  This  final  rule  approves  a 
revision  to  the  Michigan  State 
Implementation  Plan  (SIP)  to  meet  the 
requirements  of  the  Environmental 
Protection  Agoacy  (EPA)  transportation 
conformity  rule  set  forth  at  40  CFR  part 
51,  subpart  T — Conformity  to  State  or 
Federal  Implementation  Plans  of 
Transportation  Plans,  Programs,  and 
Projects  Developed,  Fimded  or 
Approved  Under  Title  23  U.S.C.  or  the 
Federal  Transit  Act.  The  transportation 
conformity  SIP  revision  will  enable  the 
State  of  Michigan  to  implement  and 
enforce  the  Federal  transportation 
conformity  requirements  at  the  State  or 
local  level.  This  approval  is  limited  only 
to  40  CFR  part  51,  subpart  T 
(transportation  conformity).  SIP 
revisions  submitted  under  40  CFR  part 
51,  subpart  W,  relating  to  conformity  of 
general  Federal  actions,  will  be 
addressed  in  a  separate  EPA  document 

EFFECTIVE  DATE:  This  rule  will  be 
effective  February  18, 1997. 

ADDRESSES:  Copies  of  the  SIP  revision, 
public  comments  and  EPA's  responses 
are  available  for  inspection  at  the 
following  address: 

United  States  Environmental 
Protection  Agency,  Region  5,  Air  and 
Radiation  Division,  77  West  Jackson 
Boulevard,  Chicago,  Illinois  60604.  (It  is 
recommended  that  you  telephone 
Michael  Leslie  at  (312)  353-6680  before 
visiting  the  Region  5  Office.)  < 

A  copy  of  this  SIP  revision  is 
available  for  inspection  at  the  following 
location: 

Office  of  Air  and  Radiation  (OAR) 
Docket  and  Information  Center  (Air 
Docket  6102),  room  M1500,  United 
States  Environmental  Protection 
Agency,  401  M  Street  S.W.,  Washington, 
D.C.  20460,  (202)  260-7548. 

FOR  FURTHER  INFORMATION  CONTACT. 

Michael  G.  Leslie,  Regiilation 
Development  Section  2  (AR-18J),  Air 
Programs  Branch,  Air  and  Radiation 
Divinon,  United  States  Environmental 
Protection  Agency,  Region  5,  77  West 
Jackson  Boulevard,  Chicago,  Illinois 
60604.  Telephone  Number  (312)  353- 
6680. 


SUPPLEMENTARY  INFORMATION: 
L  Background 

Section  i  76(c)  of  the  Clean  Air  Ad 
(Act),  42  U.S.C.  7506(c).  provides  that 
no  Federal  department,  agency,  or 
instrumentality  shall  engage  in,  support 
in  any  way  or  provide  financial 
assistance  for,  license  (»  permit,  or 
approve  any  activity  wdiich  does  not 
conform  to  a  SIP  which  has  been 
approved  or  promulgated  pursuant  to 
the  Act  Pursuant  to  section  176(c)(1)  of 
the  Act  Conformity  means  conformity  to 
the  SIP'S  purpose  of  eliminating  or 
reducing  the  severity  and  numbwr  of 
violations  of  the  National  Ambient  Air 
Quality  Standards  and  achieving 
expeditious  attainment  of  such 
standards,  and  that  such  activities  will 
not:  (1)  Cause  or  contribute  to  any  new 
violation  of  any  standard  in  any  area.  (2) 
increase  the  frequency  or  severity  of  any 
existing  violation  of  any  standard  in  any 
area,  or  (3)  delay  timely  attainment  of 
any  standard  or  any  reqiiired  interim 
emission  reductions  m  other  milestones 
in  any  area. 

Section  1 76(c)(4)(A)  of  the  Act    - 
requires  EPA  to  promulgate  criteria  and 
procedures  for  detwrnining  conformity 
of  all  Federal  actions  (transportation 
and  general)  to  applicable  SIPs.  The 
EPA  published  the  final  transportation 
conformity  ndes  in  the  November  24. 

1993.  Federal  Register  and  codified 
them  at  40  CFR  part  51.  subpart  T— 
Conframity  to  State  or  Federal 
Implementation  Plans  of  Transportation 
Plans,  Programs,  and  Projects 
Developed,  Funded  or  Approved  Under 
Title  23  U.S.C  or  the  Federal  Transit 
Act.  The  oonfbnnity  rules  require  States 
and  local  agencies  to  adopt  and  submit 
to  the  EPA  a  transportation  conformity 
SIP  revision  not  later  than  November  24, 

1994.  This  notice  does  not  address  the 
conformity  requirements  appUcable  to 
general  Feder^  actions  which  are  set 
forth  at  40  CFR  part  51,  subpart  W.  The 
EPA  will  take  action  on  SIP  revisions 
relating  to  those  requirements  in  a 
separate  notice. 

n.  Evaluation  of  the  State's  Submittal 

Pursuant  to  the  requirements  under 
Section  176(c)(4)(C)  of  the  Act.  the 
Michigan  Department  of  Environmental 
Quality  (MDEQ)  submitted  a  SIP 
revision  to  the  EPA  on  November  24, 
1994.  The  EPA  found  this  submittal  to 
be  complete  on  April  13, 1995.  In  its 
submittal,  the  State  adopted  verbatim 
the  EPA  transportation  conformity  rule 
(40  CFR  Part  93,  Subpart  A), 
Memorandum  of  Agreements  (MOA) 
between  the  affected  agencies,  and 
Metropolitan  Planning  Organization 
(MPO)  resolutions.  On  February  14, 
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1996,  the  EPA  simultaneously 
published  a  direct  final  rule  and  a 
proposed  rule  in  which  EPA  published 
tls  diicision  to  approve  the  Michigar  SIP 
revision.  These  rules  were  subject  to  a 
30  day  public  conunent  period,  during 
which  the  EPA  received  one  adverse 
comment.  For  this  reason,  the  EPA 
withdrew  the  direct  final  rule  on  April 

12. 1996. 

Transportation  conformity  is  required 
for  all  areas  which  are  designated 
nonattainment  or  maintenance  for  any 
transportation  related  criteria 
pollutants.  At  the  time  of  the  proposal, 
the  State  of  Michigan  had  25  areas 
designated  ozone  nonattaimnent,  and 
one  maintenance  area.  On  February  14, 
1996,  EPA  published  a  final  rule  (61  FR 
5707)  correcting  the  designation  of  20  of 
the  areas  from  nonattainment  to 
attainment/xmclassifiable  for  ozone, 
effective  March  15, 1996.  Pursuant  to 
that  final  rule,  the  following  areas  are  no 
.  longer  reqiiired  to  assess  the  conformity 
of  transportation  plans,  programs,  and 
projects:  The  nonurbanized  counties  of 
Bairy.  Branch,  Cass.  Gratiot,  Hillsdale, 
Huron,  Ionia,  Lapeer,  Lenawee, 
Montcalm.  Sanilac  Shiawassee.  St. 
Joseph,  Tuscola,  and  Van  Buren;  the 
urb^zed  areas  of  Battle  Creek 
Metropolitan  Statistical  Area  (MSA) 
(Calhoim  Coimty),  Benton  Hartwr  MSA 
(Berrieif  Coimty),  Jackson  MSA  (Jackson 
County),  Kalamazoo  MSA  (Kalamazoo 
County),  and  Lansing-East  Lansing  MSA 
(Clinton,  Eaton,  and  Ingham  Counties). 
The  following  areas  remain  designated 
nonattainment  or  maintenance  for  ozone 
and  are  thus  required  to  perform 
conformity  determinations:  The 
urbanized  areas  of  Detroit-Ann  Arbor 
Consolidated  MSA  (Livingston, 
-Macomb,  Monroe,  Oakland.  St.  Clair, 
Washtenaw,  and  Wayne  Coimties),  Flint 
MSA  (Genesee  Coimty),  Grand  Rapids 
MSA  (Kent  and  Ottawa  Counties), 
Muskegon  MSA  (Muskegon  County), 
Saginaw-Bay  City-Midland  MSA  (Bay, 
Midland,  and  Saginaw  Coimties),  and 
the  nonurbanized  Allegan  County.  In 
addition,  portions  of  three  counties 
(Wayne,  Oakland,  and  Macomb)  remain 
designated  carbon  monoxide 
nonattainment. 

m.  Public  Conmients 

One  set  of  public  comments  was 
submitted  jointly  by  the  Qtizens  for 
Clean  Air  in  the  Lake  Michigan  Basin, 
American  Lung  Association  of 
Michigan,  and  the  East  Michigan 
Environmental  Action  Coimcil. 

Comment:  The  commentor  contends 
that  Michigan  inappropriately  relies  on 
the  Michigan  Enviromnental  Protection 
Act  (MEPA)  for  enforcement  of  its 
transportation  conformity  SIP  revision. 


Specifically,  the  commentor  contends 
that  MEPA  is  not  an  adequate 
enforcement  mechanism  because,  as 
interpreted  by  Michigan  case  law,  it 
requires  a  citizen  to  demonstrate  that  a 
transportation  project  will  have  a 
statewide  impact  before  the  citizen  can 
obtain  injunctive  relief. 

Response:  Section  110(a)(2)  of  the  Act 
requires  that  all  SIP  measures  be 
enforceable  and  that  the  states  have 
adequate  authority  under  local  law  to 
implement  them.  EPA  therefore  will  not 
approve  state  transportation  conformity 
provisions  unless  the  state  can 
demonstrate  that  it  has  adequate 
authority  to  compel  compliance  with 
such  provisions.  MDEQ,  in  consultation 
with  the  Michigan  Attorney  General, 
determined  that  Sections  336.115  and 
336.26d  of  the  Michigan  Complied  Laws 
(MCL),  MSA  §  14.58(5)  and 
14.58(16d)(1965  Mich.Pub.Acts  348), 
provide  the  State  with  ample  authority 
to  enforce  the  transportation  conformity 
SIP  provisions.  Section  336.15 
authorizes  MDEQ  to  institute  a  civil 
action  to  compel  compliance  with  those 
provisions  and  to  take  other  actions 
necessary  to  enforce  them,  and  Section 
336.26d  provides  for  the  assessment  of 
penalties  and  authorizes  the  attorney 
general  to  seek  both  penalties  and 
injunctive  relief  for  violations. 
"Additional"  enforcement  authority  is 
found  in  the  MEPA  provisions  upon 
which  the  commentors  have  focused. 
Those  provisions  authorize  the  attorney 
general  or  any  person  or  legal  entity  to 
bring  a  civil  action  for  declaratory  and 
equitable  relief  for  the  "protection  of  the 
air  from  pollution,  impairment  or 
destruction."  Case  law  cited  by  the 
commentors  recognizes  that  not  all 
threats  to  the  environment  justify 
judicial  intervention  pursuant  to  MEPA. 
Rather,  a  determination  of  whether  an 
environmental  risk  rises  to  the  level  of 
"impairment  or  destruction"  depends 
on  a  variety  of  factors,  including  the 
magnitude  of  the  harm,  the 
characteristic  of  resources  involved,  the 
nature  of  defendant's  actions,  and  the 
type  of  property  involved.  Kimberly 
Hills  Neighborhood  Association  v.  Dion, 
114  Mich.App.  495,  320  N.W.2d  668 
(1982).  However,  the  fact  that  case  law 
interpreting  MEPA  precludes  a  citizen 
from  obtaicdng  injimctive  relief  absent  a 
showing  that  the  impact  on  the 
environment  will  be  significant  does  not 
negate  the  State's  authority  to  enforce 
the  transportation  conformity  SIP 
provisions  pursuant  to  Sections  336.115 
and  336. 26d  of  the  Michigan  Complied 
Laws.  Michigan's  transportation 
conformity  SIP  provisions  remain 


"enforceable"  by  the  State  within  the 
meaning  of  Sectiou  110(a)(2). 

Conunent:  The  commentor  believes 
that  the  MOA  between  the  affected 
agencies  will  not  ensure  compliance 
with  the  transportation  conformity 
requirements. 

Response:  The  MOA  constitutes  a 
binding  agreement  among  the  affected 
agencies  to  comply  with  the 
transportation  conformity  SIP  and 
contains  an  outline  which  defines  each 
agency's  role  and  responsibilities  in  the 
transportation  conformity  process. 
Parties  to  the  MOA  agree  to  implement 
the  transportation  conformity  process  in 
compliance  with  the  Act  and  the 
transportation  conformity  rule.  Doubts 
raised  by  the  commentors  as  to  whether 
the  parties  will  live  up  to  their 
agreements  do  not  warrant  a  finding  that 
the  State  will  not  be  able  to  enforce 
compliance  with  the  transportation 
conformity  SIP;  nor  do  they  warrant 
disapproval  this  SIP  revision. 

Comment:  The  commentor  questioned 
why  the  direct  final  rule  indicated  that 
the  following  areas  are  required  to 
assess  conformity:  Barry,  Branch,  Cass, 
Gratiot,  Hillsdale^  Huron,  Ionia,  Lapeer. 
Lenawee,  Battle  Creek  MSA  (Calhoun 
County),  Benton  Harbor  MSA  (Berrien 
County),  Jackson  MSA  (Jackson  County), 
Kalamazoo  MSA  (Kalamazoo  County). 
Lansing-East  Lansing  MSA  (Clinton. 
Eaton,  and  Ingham  Counties).  The 
commentor  correctly  states  that 
transportation  conformity  is  only 
required  for  nonattainment  and 
maintenance  areas  and  that  the 
classifications  of  these  counties  were 
technically  corrected  from 
nonattainment  to  attainment  for  ozone, 
as  pubhshed  in  61  FR  5707  (February 
14, 1996).  Noting  this  discrepancy,  the 
commentor  believes  that  the  Michigan 
transportation  SIP  was  not  prepared 
with  the  necessary  care  and  attention  to 
detail. 

Response:  Transportation  conformity 
is  required  for  all  areas  which  are 
designated  nonattainment  or 
maintenance  for  any  transportation 
related  criteria  pollutants.  The  State  of 
Michigan  submitted  the  transportation 
conformity  SIP  on  November  24, 1994. 
At  that  time,  all  of  the  above  listed  areas 
were  designated  nonattainment  for 
ozone.  The  EPA  rulemakings  on  the 
transportation  conformity  SIP  revision 
and  on  the  technical  correction 
proceeded  simultaneously.  Until  the 
effective  date  of  the  technical 
correction,  these  areas  were  designated 
nonattainment  for  orone  and  were 
required  to  assess  conformity  of 
transportation  activities.  The  correction, 
which  did  not  occur  until  February  14, 
1996  and  which  did  not  become 
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effective  until  March  15, 1996,  is 
reflected  in  this  notice. 

IV.  EPA  ActiM 


"  %r 


The  EPA  is  approving  the 
transportation  conformity  SIP  revision 
for  the  State  of  Michigan.  The  EPA  has 
evaluated  this  SIP  revision  and  has 
determined  that  the  State  has  fully 
adopted  the  provisions  of  the  Federal 
transportation  conformity  rules  set  forth 
at  40  CFR  part  93,  subpart  A.  The 
appropriate  public  participation  and 
comprehensive  interagency 
consultations  have  been  imdertaken 
during  development  and  adoption  of 
this  SIP  revision. 

V.  Administrative  Requirements 

A.  Executive  Order  12868 

This  action  has  been  classified  as  a 
Table  3  action  for  signature  by  the 
Regional  Administrator  under  the 
procedures  published  in  the  Federal 
Register  on  January  19, 1989  (54  PR 
2214-2225),  as  revised  by  a  July  10, 
1995  memorandum  bom  Mary  Nichols, 
Assistant  Administrator  for  Air  and 
Radiation.  The  Office  of  Management 
and  Budget  (OMB)  has  exempted  this 
regulatory  action  6x>m  E.0. 12866 
review. 

B.  Regulatory  Flexibility  Act 

Under  the  Regulatory  Flexibility  Act, 
5  U.S.C  600  et  seq..  EPA  must  prepare 
a  regulatory  flexibility  analysis 
assessing  the  impact  of  any  proposed  or 
final  rule  on  small  entities.  5  U.S.C.  603 
and  604.  Alternatively,  EPA  may  certify 
that  the  rule  will  not  have  a  significant 
impact  on  a  substantial  number  of  small 
entities.  Small  entities  include  small 
businesses,  small  not-for-profit 
enterprises,  and  government  entities 
with  jurisdiction  over  populations  of 
less  than  50,000. 

SIP  approvals  under  section  110  and 
subchapter  I,  part  D  of  the  Qean  Air  Act 
do  not  create  any  new  requirements  but 
simply  approve  requirements  that  the 
State  is  already  imposing.  Therefore, 
because  the  Feder^  SIP  approval  does 
not  impose  any  new  requirements,  the 
Administrator  certifies  that  it  does  not 
have  a  significant  impact  on  any  small 
entities  afiiscted.  Moreover,  due  to  the 
nature  of  the  Federal-State  relationship 
under  the  Act,  preparation  of  a 
flexibility  analysis  would  constitute 
Federal  inquiry  into  the  economic 
reasonableness  of  state  action.  The 
Clean  Air  Act  forbids  EPA  to  base  its 
actions  concerning  SIPs  on  such 
grounds.  Union  Electric  Co.  v.  U.S.  EPA, 
427  U.S.  246,  255-66  (1976);  42  U.S.C 
7410(a)(2). 


C.  Unfunded  Mandates 

Under  Section  202  of  the  Unfunded 
Mandates  Reform  Act  of  1995 
("Unfunded  Mandates  Act"),  signed 
into  law  on  March  22, 1995.  EPA  must 
prepare  a  budgetary  impact  statement  to 
acoHnpany  any  proposed  or  final  rule 
that  includes  a  Federal  mandate  that 
may  result  in  estimated  costs  to  State, 
local,  or  tribal  governments  in  the 
aggregate;  or  to  private  sector,  of  $100 
million  or  mate.  Under  Section  205, 
EPA  must  select  the  most  cost-efiisctive 
and  least  burdensome  alternative  that 
achieves  the  objectives  of  the  rule  and 
is  consistent  with  statutory 
requirements.  Section  203  requires  EPA 
to  establish  a  plan  for  informing  and 
advising  any  small  governments  that 
may  be  significanUy  or  imiquely 
impacted  by  the  rule. 

EPA  has  determined  that  the  approval 
action  {HPomulgated  does  not  include  a 
Federal  mandate  that  may  result  in 
estimated  costs  of  $100  inillion  or  more 
to  either  State,  local,  or  trU>al 
govOTnments  in  the  aggregate,  or  to  the 
private  sector.  This  Federal  action 
approves  pre-existing  requirements 
under  State  or  local  law,  and  imposes 
no  new  requirements.  Accordingly,  no 
additional  costs  to  State,  local,  or  tribal 
governments,  or  to  the  private  sector, 
result  from  this  action. 

D.  Submission  to  Congress  and  the 
General  Accounting  Office 

Under  5  U.S.C  801(a)(1)(A)  of  the 
Administrative  Procedure  Act  (APA)  as 
amended  by  the  Small  Btisiness 
Regulatory  Enforcement  Fairness  Act  of 

1996,  EPA  submitted  a  report  containing 
this  rule  and  other  required  information 
to  the  U.S.  Senate,  the  U.S.  House  of 
Representatives  and  the  Comptroller 
General  of  the  General  Accounting 
Office  prior  to  publication  of  the  rule  in 
the  Federal  Regiater.  This  rule  is  not  a 
"major  rule"  as  defined  by  section 
804(2)  of  the  APA  as  amended. 

E.  Petitions  for  Judicial  Renew 

Under  section  307(b)(1)  of  the  Clean 
Air  Act,  petitions  for  judicial  review  of 
this  action  must  be  filed  in  the  United 
States  Court  of  Appeals  for  the 
appropriate  circuit  by  Fetmiary  18; 

1997.  Filing  a  petition  for 
reconsideration  by  the  Administrator  of 
this  final  rule  does  not  affect  the  finality 
of  this  rule  for  the  piuposes  of  judicial 
review  nor  does  it  extoid  the  time 
within  wdiich  a  petition  for  judicial 
review  may  be  filed,  and  shall  not 
postpone  the  effectiveness  of  siich  rule 
or  action.  This  action  may  not  be 
challenged  later  in  proceedings  to 


enforce  its  requirements.  (See  section 
307(b)(2).) 

List  of  Subjects  in  40  CFR  Part  52 

Enviionmraital  protection.  Air 
pollution  control.  Carbon  mcmoxide. 
Hydrocarbons,  Intergovernmental 
relations.  Ozone,  Transportation 
conformity,  Transportation-air  qiiality 
planning.  Volatile  organic  compounds. 

Dated  November  21, 1996. 
ValdasV.Adamkiis, 

Regional  Administratot. 

40  CFR  part  52,  is  amended  as 
follows: 

PART  52— [AMENDED] 

1.  The  authority  citation  for  part  52 
continues  to  read  as  follows: 

AutfaarUT:  42  U.S.C  7401-7671q. 
Subpart  X— Michigan 

2.  Section  52.1174  is  amended  by 
adding  paragraph  (m)  to  read  as  follows: 

162.1174   Control  Strategy:  OiofM. 

(m)  Approval— On  November  24. 
1994,  the  Michigan  Department  of 
Natiiral  Resources  submitted  a  revision 
to  the  ozone  State  Implementation  Plan. 
The  submittal  pertained  to  a  plan  for  the 
implementation  and  enforcement  of  the 
Federal  transportation  conformity 
requirements  at  the  State  or  local  level 
in  accordance  with  40  CFR  part  51, 
subpart  T — Conformity  to  State  on 
Federal  Implementation  Plans  of 
Transportation  Plans,  Programs,  and 
Projects  Developed,  Funded  or 
Approved  Under  Title  23  U.S.C  or  the 
Federal  Transit  Act. 


3.  Part  52  is  amended  by  adding 
§  52.1185  to  read  as  follows: 

152.1186   Control  straligy:  Carbon 

(a)  Approval — On  November  24, 1994, 
the  Michigan  Department  of  Natural 
Resources  submitted  a  revision  to  the 
carbon  monoxide  State  Implementation 
Plan.  The  submittal  pertained  to  a  plan 
for  the  implementation  and  enforcement 
of  the  Federal  transportation  conformity 
requirements  at  the  State  or  local  level 
in  accordance  with  40  CFR  part  51, 
subpart  T— Conformity  to  State  or 
Federal  Implementation  Plans  of 
Transportation  Plans,  Programs,  and 
Projects  Developed,  Fimded  or 
Approved  Under  Titie  23  U.S.C  or  the 
Federal  Transit  Act 
•        •        •        •        • 

[FR  Doc  96-32058  Piled  12-17-96;  •.•43  on] 


66612  Federal  Register  /  Vol.  61,  No.  244  /  Wednesday,  December  18,  1996  /  Rules  and  Regulations 


DEPARTMENT  OF  TRANSPORTATION 

Coast  Guard 

46CFRPart16 
[COD  95-011] 
RiN2115-AF02 

Programs  for  Ctiemical  Drug  and 
Alcotiol  Testing  of  Commercial  Vessel 
Personnel;  Implementation  of  Drug 
Testing  in  Foreign  Waters 

AQENCY:  Coast  Guard,  DOT. 
ACTKM:  Interim  rule;  request  for 
conunents. 

SUMMARY:  This  rule  establishes  January 
2. 1997  as  the  effective  date  for 
implementation  of  chemical  drug  testing 
of  persons  onboard  U.S.  vessels  in 
watecs  subject  to  the  jurisdiction  of  a 
for^ign^cpuntry.  However,  industry  will 
have  until  July  t^  1997  to  implement  the 
required  testing.  The  rule  also  provides 
for  exemption  from  testing  requirements 
when  compliance  would  violate  the 
domestic  laws  or  policies  of  another 
country.  The  Coast  Guard  is  requesting 
public  comment  on  this  interim  rule. 
DATES:  This  rule  is  effective  on  January 
2. 1997.  Section  16.207  must  be 
implemented  on  or  before -July  1, 1997. 
Comments  must  be  received  before 
February  18. 1997. 

ADDRESSES:  Comments  may  be  mailed 
or  delivered  to  Executive  Secretary, 
Marine  Safety  Council  (G-LRA/3406), 
U.S.  Coast  Guard  Headquarters,  2100 
Second  Street  SW.,  room  3406, 
Washington,  DC  20593-0001.  Unless 
otherwise  indicated,  comments  and 
other  documents  referred  to  in  this 
preamble  are  available  for  inspection  or 
copying  in  room  3406  at  the  above 
address  between  9:30  a.m.  and  2  p.m., 
Monday  through  Friday,  except  Federal 
hohdays  The  telephone  numbisr  is  (202) 
267-1477. 

FOR  FURTHER  INFORMATION  CONTACT: 
Lieutenant  Jennifer  Ledbetter,  Project 
Manager,  Marine  Investigation  Division 
(G-MOA-1),  Office  of  Marine  Safety, 
Security  and  Environmental  Protection, 
(202)  267-0684. 

SUPPLEMENTARY  INFORMATION: 

Background  and  Purpose 

On  November  21, 1988,  the  Coast  . 
Guard,  along  with  other  agencies  of  the 
Department  of  Transportation  (DOT), 
promulgated  regulations  requiring  pre- 
employment,  periodic,  post-accident, 
reasonable  cause,  and  random  drug 
testing  of  U.S.  crewmembers  on  U.S. 
vessels  (53  FR  47079).  The  final  rule 
provided  that  the  testing  requirements 
of  46  CFR  part  16  did  not  apply  to  any 


person  for  whom  compliance  with  the 
rules  would  violate  the  domestic  laws  or 
policies  of  another  country.  The 
effective  date  of  part  16  with  respect  to 
any  person  onboard  U.S.  vessels  in 
waters  subject  to  the  jurisdiction  of  a 
foreign  government  was  delayed  until 
January  1990. 

The  preamble  to  the  rule  stated  that 
DOT  and  other  agencies  of  the 
government  would  enter  into       •*   '   ^ 
discussions  with  foreign  governments  to 
attempt  to  resolve  any  conflict  between 
our  chemical  testing  rules  and  foreign 
government  laws  or  policies.  The  Coast 
Guard  also  stated  that  if,  as  a  result  of 
those  discussions,  it  was  found  that 
amendments  to  the  rule  were  necessary, 
timely  amendments  would  be  issued. 
Subsequently,  a  rule  was  published  on 
December  27, 1989  (54  FR  53286) 
delaying  implementaticni  of  chemical 
testing  for  persons  onboard  U.S.  vessels 
in  waters  subject  to  the  jurisdiction  of 
a  foreign  government  until  January  2, 
1992.  A  final  rule  was  published  on 
April  24. 1991,  delaying  the 
implementation  date  to  January  2, 1993 
(56  FR  18982);  a  final  rule  was 
published  on  July  14. 1992,  delaying  the 
implementation  date  to  January  2, 1995 
(57  FR  31274):  a  final  rule  was 
published  on  December  20, 1994, 
delaying  the  implementation  date  to 
January  2, 1996  (59  FR  65500);  and  a 
final  rule  was  published  on  Elecember 
28, 1995,  delaying  the  implementation 
to  January  2, 1997  (60  FR  67062).  These 
rules  did  not  prohibit  employers  from 
conducting  chemical  testing  of  U.S. 
personnel  in  foreign  waters,  they  simply 
delayed  the  requirement  for  such  testing 
in  those  areas.  Many  companies 
continued  to  test  mariners  in  foreign 
watOTS  under  company  policy.  To  this 
date,  there  have  been  no  reports  of 
conflicts  with  foreign  laws  resulting 
from  that  testing 

On  August  21, 1995,  the  Coast  Guard 
published  a  Notice  of  Proposed 
Rulemaking  (NPRM)  proposing  to  revise 
46  CFR  16.207  to  provide  that  U.S.  drug 
testing  requirements  would  not  apply  in 
waters  subject  to  the  jurisdiction  of  a 
foreign  government.  The  proposal 
would  have  ensured  that  Coast  Guard 
drug  testing  regulations  did  not  conflict 
Mrith  foreign  law  or  policy  and  would 
have  resulted  in  no  change  to  the  then 
current  applicability  of  the  drug  testing 
requirements.  '        ' 

Discussion  of  Comments  and  Changes 

Eight  conunents  were  received  in 
response  the  NPRM.  Only  one  comment 
supported  the  proposal.  That  comment 
supported  the  proposed  rule  because  it 
would  remove  the  conflict  regarding 


jurisdiction  within  waters  that  are 
subject  to  foreign  government  control. 

Tne  remaining  seven  conunents 
opposed  their  proposal  in  the  NPRM  for 
several  reasons.  Gtie  stated  reason  was 
that  the  proposed  rule  would  prevent 
them  (unployers)  from  testing  while  in 
foreign  waters.  This  was  a 
misinterpretation  common  to  most  of 
the  conunents  opposing  the  proposal. 
Neither  the  original  final  rule,  which 
contained,  a  delay  of  implementation 
date,  nor  the  proposed  rule,  which 
would  have  eliminated  the  testing 
requirement  entirely,  would  in  any  way 
prohibit  an  employer  from  conducting 
chemical  drug  testing  on  employees. 
Only  the  requirement  to  test  was 
delayed  or  removed. 

One  comment  stated  that  the 
existence  of  federal  requirements  is^ 
critical  component  in  its  desire  to 
identify  substance  abusers.  Another 
comment  strongly  supported  the  goal  of 
a  drug-free  workplace  and  viewed 
testing  as  a  key  component  in  that  effort. 
The  proposed  rule  appeared  to  them  to 
exempt  a  substantial  number  of  U.S. 
seamen  from  coverage  under  essential 
elements  of  the  testing  program  and  was 
perceived  as  sending  a  confusing 
message  to  the  maritime  industry, 
particularly  those  U.S.  seamen  who 
work  in  foreign  waters.  The  comments 
did  not  support  any  lessening  of  the 
chemical  testing  requirements  because 
doiag  so  would  advise  a  substance 
abuser  that  once  they  go  foreign  they  are 
free  of  the  possibility  of  being  tested. 

Another  issue  raised  consistently  by 
the  comments  was  the  discrepancy 
between  the  proposed  removal  of  testing 
requirements  of  part  16,  but  not  in  part 
4  (post-casualty  testing  requirements). 
The  comments  correctly  noted  that  if  a 
casualty  occurred  in  waters  subject  to 
the  jmisdiction  of  a  foreign  country  that 
drug  and  alcohol  testing  was  required 
by  46  CFR  part  4. 

All  the  comments  that  supported 
requiring  chemical  testing  in  foreign 
waters  requested  that  a  clause  be 
included  in  the  regixlations  that  would 
allow  for  an  exemption  from  testing 
when  there  is  an  actual  conflict  wiUi  a 
foreigi)  law  or  policy.  The  Coast  Guard 
agrees.  Based  on  the  lack  of  any 
problems  experienced  by  companies 
presently  conducting  chemical  testing 
in  foreign  waters  and  based  on  the 
comments  expressing  a  need  for  testing 
requirements  wherever  a  vessel  might 
be,  the  Coast  Guard  has  decided  to 
retain  the  original  requirements  for 
chemical  testing  of  U.S.  crewmembers 
onboard  U.S.  vessels  within  waters  that 
are  subject  to  the  jurisdiction  of  a 
foreign  government  and  to  make  this 
provision  effective  on  January  2, 1997. 
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The  rule  also  adds  a  provision  under 
which  the  Coast  Guard  will  consider 
waivers,  on  a  case  by  case  basis,  when 
an  actual  conflict  with  a  foreign  law  or 
policy  is  brought  to  oiur  attention. 

Under  5  U.S.C.(d),  the  Coast  Guard 
finds  good  cause  why  this  nile  should 
be  made  effective  in  fewer  than  30  days 
after  date  of  publication.  Although  the 
effective  date  of  the  rule  is  January  2, 
1997,  the  Coast  Guard  recognizes  that 
there  may  be  a  need  for  an 
implementation  period.  Therefore, 
employees  will  have  until  July  1, 1997 
to  implement  the  final  rule  on  U.S. 
vessels  in  waters  subject  to  the 
jurisdiction  of  a  foreign  country. 

Although  the  changes  in  this  rule  are 
responsive  to  and  fully  supported  by  the 
comments  received,  the  Coast  Guard  is 
offering  a  period  for  submission  of 
additional  comments.  This  rule  is  being 
published  as  an  interim  rule  with  a  60- 
day  comment  period.  This  action  will 
implement  the  testing  requirements 
without  further  temporary  delays  as  in 
past  years,  but  will  allow  the  regulated 
employers  to  review  and  comment  on 
the  rule  before  it  is  adopted  as  final. 
Comments  should  be  mailed  to  the 
Executive  Secretary,  Marine  Safety 
Council,  at  the  address  under 
ADDRESSES. 

Regulatory  Evaluation  ' 

This  final  rule  is  not  a  significant 
regulatory  action  imder  section  3(f)  of 
Executive  Order  12866  and  does  not 
require  an  assessment  of  potential  costs 
and  benefits  under  section  6  (a)(3)  of 
that  order.  It  has  not  been  reviewed  by 
the  Office  of  Management  and  Budget 
under  that  Order.  It  is  not  significant 
under  the  regulatory  policies  and 
procedures  of  the  Department  of 
Transportation  (DOT)  (44  FR  11034 
(February  26, 1979)).  The  Coast  Guard 
acknowledges  that  there  are  companies 
whose  ciurent  policy  is  not  to  conduct 
chemical  testing  in  waters  subject  to  a 
foreign  government.  To  implement  such 
testing  now  would  increase  their 
operating  expenses.  This  "increase", 
however,  was  part  of  the  costs  evaluated 
in  the  original  rulemaking  and  deferred 
to  this  time  because  of  the  numerous 
delays  in  implementing  testing  in 
foreign  waters.  The  economic  impact  of 
these  changes  is  so  minimal  that  further 
evaluation  is  not  necessary.  This  final 
rule  implements  the  effiective  date  for 
compliance  with  Coast  Guard 
regulations  governing  chemical  testing, 
insofar  as  those  regulations  would 
require  testing  of  persons  onboard  U.S. 
vessels  in  waters  that  are  subject  to  the 
jurisdiction  of  a  foreign  government. 


Small  Entities 

Under  the  Regulatory  Flexibility  Act 
(5  U.S.C.  601  et  seq.).  the  Coast  Guard 
must  consider  whether  this  proposal 
will  have  a  significant  economic  impact 
on  a  substantial  number  of  small 
entities.  "Small  entities"  may  include 
(1)  small  businesses  and  not-for-profit 
organizations  that  are  independenUy 
owned  and  operated  and  are  not 
dominant  in  their  field  and  (2) 
governmental  jurisdictions  with 
populations  of  less  than  50,000.  TTie 
Coast  Guard  certifies  under  5  U.S.C. 
605(b)  that  this  final  rule  v«ll  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities.  If, 
however,  you  think  that  your  business 
or  organization  qualifies  as  a  small 
entity  and  that  this  proposal  will  have 
a  significant  economic  impact  on  your 
business  or  organization,  please  submit 
a  comment  (see  ADDRESSES)  explaining 
why  you  think  it  qualifies  and  in  what 
way  and  to  what  degree  this  proposal 
will  economically  aflect  it. 

Collection  of  In£9rmation 

This  rule  contains  no  new  collection 
of  information  requirements  under  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501  et  seq.). 

Federalism 

The  Coast  Guard  has  analyzed  this 
rule  in  accordance  with  the  principles 
and  criteria  contained  in  Executive 
Order  12612  and  has  determined  that  it 
does  not  have  sufficient  federahsm 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

Environmein 

The  Coast  Guard  considered  the 
environmental  impact  of  this  rule  and 
concluded  that,  under  section  2.B.2.  of 
Commandant  Instruction  M16475.1B, 
this  rule  is  categorically  excluded  bom 
further  environmental  dociunentation. 
A  "Categorical  Exclusion 
Determination"  is  available  in  the 
docket  for  inspection  or  copying  where 
indicated  under  ADDRESSES. 

List  of  Subjects  in  46  CFR  Part  16 

Drug  testing.  Marine  safety,  Reporting 
and  recordkeeping  requirements.  Safety, 
Transportation. 

For  the  reasons  set  forth  in  the 
preamble,  the  Coast  Guard  amends  46 
CFR  part  16  as  follows: 

PART  16— CHEMICAL  TESTING 

1.  The  authority  citation  for  part  16 
continues  to  read  as  follows: 

Authority:  46  U.S.C  2103,  3306. 7101. 
7301.  and  7701;  49  CFR  1.46. 


2.  Section  16.207  is  revised  to  need  as 
follows: 

§16.207    Conflict  with  foreign  tonvs. 

(a)  This  part  appUes  to  the  testing  of 
all  U.S.  crewmembers  onboard  U.S. 
vessels  operating  in  waters  that  are 
subject  to  the  jurisdiction  of  a  foreign 
government  on  and  after  January  2, 
1997;  however,  implementation  may  be 
delayed  until  July  1, 1997. 

(b)  Employers  for  whom  compliance 
with  this  pfirt  would  violate  the 
domestic  laws  or  policies  of  another 
coimtry  may  request  an  exemption  from 
the  drug  testing  requirements  of  this 
part  by  submitting  a  written  request  to 
Commandant  (G-MOA),  at  the  address 
listed  in  §  16.500(a). 

Dated:  December  9, 1996. 
IX:.Caiti, 

Rear  Admiral,  U.S.  Coast  Guard,  Assistant 
Commandant  for  Marine  Safety  and 
En  vironmen  tal  Protection . 
IFR  Doc.  96-32028  Filed  12-17-96;  8:45  am] 
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46  CFR  Part  125 
[CGD  96-058] 
RIN2115-nAF35 

Offshore  Supply  Vessels;  Alternate 
Tonnage 

agency:  Coast  Guard,  £)OT. 
ACTION:  Final  rule;  interpretation. 

summary:  The  Coast  Guard  is 
establishing  an  alternate  maximum  size 
limit  for  offshore  supply  vessels  that  is 
based  on  the  measurement  system 
established  imder  the  International 
Convention  on  Tonnage  Measurement  of 
Ships,  1996.  The  present  maximum  size 
limit  of  500  gross  tons  is  based  on  the 
U.S.  regulatory  measiu^ment  system. 
This  action  provides  an  alternative  for 
owners  and  operators  of  o&hore  supply 
vessels  that  may  result  in  the  building 
of  safer,  more  efficient  vessels  and  may 
enable  the  U.S.  designers  and  operators 
of  these  vessels  to  be  competitive  in  the 
international  maricet. 
EFFECTIVE  DATE:  December  18, 1996. 
FOR  FURTHER  INFORMATXNI  CONTACT: 
Mr.  Peter  Eareckson,  Marine  Safety 
Center,  (202)  366-6441. 

SUPPLEMENTARY  INFORMATION: 

Regulatory  Information 

This  rule  is  issued  as  an  interpretative 
rule  as  authorized  by  section  702  of  the 
Coast  Guard  Authorization  Act  of  1996 
(the  Act)  (Pub.  L.  104-324;  October  19, 
1996).  The  Conference  Report  on  the 
Act  (H.  Rept  104-854)  sUtes  that. 
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because  this  rule  is  considered  to  be  an 
interpretive  rule  under  the 
Administrative  Procediu«  Act  (5  U.S.C. 
551  ef  seq.).  the  notice  of  proposed 
rulemaking  and  comment  requirements 
and  the  30  day  delay  of  effective  date 
i^der  5  U.S.C.  553  would  not  be 
required  in  order  to  expedite  this 
rulemaking.  Therefore,  this  rule  is  being 
made  effective  on  the  date  of 
publication  in  the  Fedval  Register. 

Scope  of  This  Rulemaking 

It  is  the  intent  of  the  Coast  Guard,  in 
this  interpretive  rule,  to  implement 
sections  702  and  709(3)  of  the  Act 
which  authorize  the  Secretary  of 
Transportation  (Coast  Guard)  to  - 
prescribe  an  alternate  tonnage  for 
offshore  supply  vessels.  Section  702  of  ' 
the  Act  amends  46  U.S.C.  14104  to 
provide  the  Coast  Guard  with 
discretionary  authority  to  prescribe  an 
alternate  tonnage  for  a  statute  if  that 
statute  specifically  states  that  an 
alternate  tonnage  may  be  prescribed 
imder  section  14104.  Section  709(3)  of 
the  Act  amends  46  U.S.C.  2101(19)  to 
define  an  offshore  supply  vessel  as  a 
motor  vessel  of  more  than  15  gross  tons 
but  less  than  500  gross  tons  as  measured 
under  46  U.S.C.  14502  (regulatory 
measurement),  or  an  alternate  tonnage 
under  46  U.S.C.  14302  (convention 
measurement)  as  prescribed  by  the 
Secretary  (Coast  Guard)  under  section 
14104.  that  regularly  carries  goods, 
supplies,  individuals  in  addition  to  the 
crew,  or  equipment  in  support  of 
exploration,  exploitation,  or  production 
of  offshore  mineral  or  energy  resources. 
The  scope  of  this  rulemaking  is  limited 
to  prescribing  an  alternate  tonnage 
threshold  based  on  convention 
measurement  to  the  maximum  size  limit 
of  500  gross  tons  (regulatory 
measurement)  specified  in  the 
definition  of  "ofishoro  supply  vessel"  in 
46  U.S.C.  2101(19).  To  establish  this 
alternate  tonnage,  this  rule  amends  the 
definition  of  "ofi^shore  supply  vessel"  or 
"OSV"  in  46  CFR  chapter  I,  subchapter 
L,  entitled  "Ofi'shore  Supply  Vessels." 

The  Coast  Guard  recognizes  that 
futine  rulemaking  will  be  required  to 
address  other  tonnage  thresholds  that 
apply  to  an  OSV,  such  as  the  200  gross 
ton  threshold  established  under  46 
U.S.C.  8301  that  sets  the  standard  for 
when  an  OSV  is  required  to  have  a 
Ucensed  engineer.  In  establishing 
alternate  tonnage  thresholds  for  this  and 
other  parameters,  the  Coast  Guard 
intends  to  solicit  comments  from  the 
pubhc  through  notices  in  the  Federal 
Rapiter.  Also,  the  Coast  Guard  intends 
to  use  this  approach  in  establishing 
alternate  tonnage  thresholds  appHcable 
to  other  vessel-types  as  welL  However, 


it  is  important  to  note  that  the  Coast - 
Guard  has  the  authority  to  establish 
alternate  tonnage  thresholds  only  for 
those  statutory  provisions  authorized  by 
the  Congress.  At  the  present  time, 
authorization  has  been  granted  only  for 
those  statutes  listed  in  sections  702 
through  744  of  the  Act 

Background 

Tonnage  is  the  principal  parameter 
used  in  the  shipping  statutes  to 
authorize  Coast  Guard  regulations  of  a 
vessel  according  to  its  size.  Also, 
tonnage  has  been  used  for  a  variety  of 
other  purposes  including  the  assessment 
of  taxes  and  fees.  The  traditional  system 
used  in  the  United  States  for  measiuing 
a  vessel  to  determine  its  tonnage  is 
called  the  regulatory  measiuement 
system  and  is  authorized  under  46 
U.S.C.  chapter  145.  It  consists  of  the 
standard,  dual,  and  simpUfied 
measurement  systems  and  is 
implemented  imder  46  CFR  part  69, 
subparts  C,  D,  and  E,  respectively.  The 
regulatory  measiuement  system,  with 
the  exception  of  the  simplified  system 
used  primarily  for  smaller  vessels, 
provides  for  a  complex  series  of  internal 
measiuBments  and  exemptions  to  arrive 
at  gross  tonnage.  Over  time,  this  system 
has  become  increasingly  susceptible  to 
manipulation  because  the  system  allows 
vessel  designers  to  use  featiires,  such  as 
excessive  framing  and  tonnage 
openings,  solely  to  reduce  the  gross 
tonnage  of  the  vessel  artificially.  In  this 
manner,  increasingly  larger  vessels  can 
be  designed  to  fall  within  the  tonnage 
boimds  of  their  class.  In  most  cases, 
these  design  featiires  have  a  negative 
impact  on  the  cost,  efficien^,  and 
international  competitiveness  of  vessels. 
These  features  can  also  adversely  affect 
safety  performance. 

In  response  to  this  problem,  the 
United  States  ratified  the  International 
Convention  on  Tonnage  Measinement  of 
Ships,  1969,  which  establishes  a 
worldwide  system  of  measurement  that 
provides  a  genuine  representation  of  a 
vessels 's  size.  Convention  measurement 
is  authorized  under  46  U.S.C  chapter 
143  and  is  implemented  in  46  CFR  part 
69,  subpart  B.  Under  the  convention 
measurement  system,  gross  tonnage  is 
based  on  a  logarithmic  function  of  the 
total  enclosed  volume  of  the  vessel  and 
is  not  subject  to  manipulation  by  the  use 
of  tonnage  reduction  techniques. 
Because  of  the  differences  between 
regulatory  measiu^ment  and  convention 
measiuement,  the  tonnage  for  a  single 
vessel  could  differ  substantially  (e.g.,  by 
thoiisands  of  tons  for  a  200  foot  vessel). 
Because  convention  measiuement  does 
not  allow  for  artificial  tonnage  reduction 
techniques,  vessels  measured  using  this 


system  often  are  greater  in  tonnage  than 
vessels  measured  using  regulatory 
measurement. 

The  Act  authorizes  the  Coast  Guard  to 
establish  tonnages  based  on  the 
convention  measiuement  system  as  an 
alternative  to  tonnages  based  on  the 
regulatory  measurement  system  when  a 
particular  statute  8p)ecifically  provides 
that  authority.  With  oil  and  gas 
production  moving  farther  offshore  and 
the  average  age  of  the  present  OSV  fleet 
approaching  20  years,  a  market  for 
technologically  advanced  vessels  has 
evolved.  With  this  in  mind  and  to 
discourage  the  continued  use  of  tonnage 
reduction  techniques  on  these  vessels, 
the  Coast  Guard  has  decided  to  make 
the  alternate  tonnage  threshold  for 
ofiishore  supply  vessels  a  priority.  In  the 
interest  of  expediency  and  recognizing  * 
that  new  construction  in  many  cases  can 
not  effectively  begin  until  an  alternate 
tonnage  is  established  for  the  maximum 
size  of  an  OSV,  the  Coast  Guard  is 
establishing  only  the  maximiun  size 
parameter  in  the  definition  of  an  OSV  in 
46  U.S.C.  2101(19)  in  this  rule. 

Ma^  Factors  Ctmaidered  in 
Determining  Alternate  Tonnage 

In  determining  an  alternate  tonnage 
parameter  for  the  maximum  size  of  an 
OSV  imder  the  convention 
measurement  system,  the  Coast  Guard 
took  into  consideration  the  following: 

(1)  The  largest  U.S.-flag  offshore 
supply  vessels  in  service  today  measure 
approximately  2,000  gross  tons  under 
the  convention  measurement  system. 
However,  there  is  no  theoretical  upper 
limit  to  the  physical  size  that  an  OSV 
could  be  if  tonnage  reduction 
techniques  are  employed  to  keep  its 
regulatory  tonnage  below  the  stuatory 
maximiun  of  500  gross  tons  for  an  OSV. 

(2)  Technologiou  advances  in  recent 
years  have  enabled  the  recovery  of  oil 
resources  in  increasingly  deeper  water. 
As  a  result  of  increased  deep  water 
operations,  there  has  become  a  greater 
need  for  vessels  with  more  capabilities 
and  cargo-carrying  capacities  than  those 
in  service  today.  Selection  of  an 
alternate  tonnage  in  excess  of  2,000 
gross  tons  gives  industry  the  flexibility 
to  build  these  new  vessels  without 
having  to  employee  tonnage  reduction 
techniques  and  to  meet  the  needs  of  the 
o&hore  oil  and  gas  exploration  and 
production  industries. 

(3)  Under  Resolution  A.469(XII),  the 
International  Maritime  Organization 
(IMO)  adopted  guidelines  entitled, 
"Guidelines  for  the  Design  and 
Construction  of  Offshore  Supply 
Vessels."  These  TWO  guidelines  apply 
to  vessels  that  are  less  than  100  meters 
in  length,  corresponding  to  a  size  of 
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approximately  6,000  gross  tons,  as 
measured  under  the  convention 
measurement  system,  for  an  OSV  of 
modem  design.  A  number  of  ofkhore 
supply  vessels  approaching  this  size 
have  been  built  under  foreign  flag  or  are 
on  order  in  foreign  shipyards.  In 
authorizing  the  establishment  of 
alternate  tonnages  for  vessels  imder  the 
convection  measurement  system, 
Congress  indicated  in  the  Conference 
Committee  report  that  alternate 
tonniages  enable  U.S.  vessel  designers 
and  operators  to  be  more  competitive  in 
the  international  market. 

(4)  The  safety  record  for  the  U.S.  OSV 
fleet  has  been  satisfactory.  Further,  there 
is  no  evidence  to  suggest  that  an 
increase  of  size  would  decrease  the 
safety  performance  of  these  vessels. 
Under  the  convention  measurement 
system  these  factors  support  the 
selection  of  an  alternate  tonnage 
threshold  in  excess  of  the  highest 
tonnage  assigned  to  the  largest  U.S.-flag 
OSV  in  service  today. 

Conclusion 

Based  on  the  factors  considered  and  a 
comprehensive  review  of  existing 
design  and  operating  standards 
appUcable  to  an  OSV,  the  Coast  Guard 
concluded  that  it  is  acceptable  and 
appropriate  to  apply  existing  OSV 
regulations  to  vessels  as  large  as  6,000 
gross  tons  as  measured  under  the 
convention  measiuement  system.  This 
figure  corresponds  to  the  100-meter 
maximiun  length  for  vessels  constructed 
to  the  latest  international  standards.  An 
upper  size  limit  of  6,000  gross  tons  will 
provide  the  OSV  industry  with  the 
flexibility  to  build  and  operate  vessels 
that  are  competitive  with  foreign-flag 
vessels  built  and  operated  under 
international  standards.  TIfBrefore,  the 
Coast  Guard  has  determined  that  the 
appropriate  alternate  tonnage  for  the 
maximum  size  limit  for  an  OSV  is  6,000 
gross  tons  for  vessels  measvired  imder 
the  convention  measurement  system. 
This  rule  amends  the  definition  of  OSV 
in  46  CFR  125.160,  which  contains 
definitions  appUcable  to  the  Coast 
Guard's  general  OSV  regulations  in  46 
CFR  chapter  I,  subchapter  L. 

With  the  promulgation  of  this 
regiilation  and  the  need  for  the  OSV 
fleet  to  accommodate  operations  in 
deeper  waters,  the  Coast  Guard  will 
monitor  closely  all  aspects  of  the  design, 
construction,  and  operating 
performance  of  vessels  built  after 
promulgation  of  this  rule.  Under  46 
U.S.C.  3306,  the  Coast  Guard  may 
consider  additional  standards  for  these 
vessels  if  deemed  necessary  due  to  the 
promulgation  of  this  regulation.  Any 
rulemaldng  to  establish  additional 


standards  will  provide  an  opportimity 
for  pubhc  comment. 

E£bct  on  Alternate  Tonnage  on 
International  Agreements 

The  establishment  of  a  6,000  gross  ton 
alternate  threshold  in  the  definition  of 
an  OSV  will  not  affect  international 
requirements  applicable  to  these 
vessels.  For  example,  any  U.S.-flag  OSV 
with  a  keel  laid  after  July  18, 1994,  that 
engage  on  a  foreign  voyage  must  comply 
with  international  convention 
requirements  based  on  the  vessel's  gross 
tonnage  as  assigned  under  the 
convention  measurement  system.  These 
conventions  include  the  International 
Convention  for  the  Safety  of  Life  at  Sea 
(SOLAS),  International  Convention  on 
Standards  of  Training,  Certification,  and 
Watchkeeping  for  Seafarers  (STCW), 
and  the  International  Convention  for  the 
Prevention  of  Pollution  from  Ships 
(MARPOL). 

Licensing  Considerations 

Under  the  1995  amendments  to 
STCW,  tonnage  thresholds  were 
adjusted  upwards  to  reflect  the  higher 
gross  tonnages  that  have  been  assigned 
to  many  vessels  measiued  imder  the 
convention  measurement  system.  A 
rulemaking  to  implement  the  new 
STCW  requirements  is  currently  being 
developed  (Coast  Guard  docket  CGD  95- 
062).  The  Coast  Guard  will  address,  in 
CGD  95-062,  licensing  requirements  for 
personal  serving  threshold  as  measured 
under  the  convention  measurement 
system. 

Regulatory  Evaluation 

This  rule  is  not  a  significant 
regulatory  action  under  section  3(f)  of 
Executive  Order  12866  and  does  not 
require  an  assessment  of  potential  costs 
and  benefits  luider  section  6(a)(3)  of  that 
order.  It  has  not  been  reviewed  by  the 
Office  of  Management  and  Budget  imder 
that  order.  It  is  not  significant  under  the 
regulatory  policies  and  procedures  of 
the  Department  of  Transportation  (DOT) 
(44  FR  11040);  February  26,  1979).  The 
Coast  Guard  expects  the  economic 
impact  of  this  ru}e  to  be  so  minimal  that 
a  full  Regulatory  Evaluation  under 
paragraph  lOe  of  the  regulatory  poUdes 
and  procedures  of  DOT  is  uimecessary. 

The  objective  of  this  rulemaking  is  to 
provide  a  definition  of  an  OSV  using  an 
alternate  tonnage  threshold  for  vessels 
measured  under  the  convention 
measurement  system.  This  rule  imposes 
no  new  regulatory  burdens  and  may 
provide  benefits  for  owners  of  an  OSV 
built  in  the  future.  By  designing  a  vessel 
under  the  convention  measurement 
system,  a  vessel  can  be  built  with 
reduced  cost  and  steelweight,  with 


greater  cargo-carrying  capacity,  and 
with  improved  structural  safety. 

Soiall  Entities 

Under  the  Act,  this  rule  is  considered 
an  interpretive  rule  and  is  not  subject  to 
the  requirement  under  5  U.S.C.  553(b) 
for  pubUcation  of  a  general  notice  of 
proposed  rulemaking.  Therefore,  under 
5  U.S.C.  601,  it  is  not  a  rule  that  is 
subject  to  the  Regulatory  FlexibiUty  Act 
(5  U.S.C  601  etseq.).  Nevertheless,  this 
rule  will  eflect  primarily  OSV  owners, 
which,  because  of  the  high  cost  of  the 
vessels,  tend  to  be  larger  corporations. 
Smaller  entities  associated  with  the 
design  and  construction  of  these  vessels 
may  benefit  from  the  potential  increase 
in  construction  orders  for  new  vessels. 
This  increase  is  anticipated  due  to  the 
improved  competitiveness  of  these 
vessels  in  the  international  market 
provided  by  the  establishment  of  an 
alternate  tonnage  threshold  under  the 
convention  measurement  system. 

CoUection  of  Information 

This  rule  contains  no  collection-of- 
information  requirements  under  the 
Paperwork  Reduction  Act  (14  U.S.C. 
3501  et  seq.). 

Federalism 

The  Coast  Guard  has  analyzed  this 
rule  under  the  principles  and  criteria 
contained  in  Executive  Order  12612  and 
has  determined  that  this  rule  does  not 
have  sufficient  federalism  impUcations 
to  warrant  the  preparation  of  a 
Federalism  Assessment. 

Envuronment 

The  Coast  Guard  considered  the 
environmental  impact  of  this  rule  and 
concluded  that,  under  paragraph 
2.B.2.e(34)(a)  of  Commandant 
Instruction  M16475.1B,  this  rule  is 
categorically  excluded  fixim  further 
environmental  documentation.  This  rule 
establishes  a  maximum  tonnage 
threshold  for  offshore  supply  vessels 
measured  under  the  convention 
measurement  system.  This  rule  is 
editorial  or  procedural  in  nature  and 
interprets  existing  law.  It  has  no  effect 
on  the  environment.  A  "Categorical 
Exclusion  Determination"  is  available 
for  inspection  or  copying  at  the  office  of 
the  Executive  Secretary,  Marine  Safety 
Council  (G-LRA/3406),  U.S.  Coast 
Guard  Headquarters,  2100  Second  Street 
SW.,  room  3406,  Washington,  DC 
20593-0001,  between  9:30  a.m.  and  2 
p.m.,  Monday  through  Friday,  except 
Federal  hoUdays.  The  telephone  number 
is  (202)  267-1477. 


66616  Federal  Register  /  Vol.  61,  No.  244  /  Wednesday,  December  18,  1996  /  Rules  and  Regulations 


List  of  Sobjects  in  46  CFR  Part  129 

Administrative  practice  and 
procedures.  Authority  delegation. 
Hazardous  materials  transportation, 
Marine  Safety,  O&hore  supply  vessels. 
Oil  and  gas  exploration,  Vessels. 

For  the  reasons  set  out  in  the 
preamble,  the  Coast  Guard  amends  46 
CFR  part  125  as  follows: 

PAFIT 125— GENERAL 

1.  The  authority  citation  for  part  125 
is  revised  to  read  as  follows: 

Authority:  46  U.S.C  2103,  3306.  3307. 
14104;  49  U.S.C.  App.  1804;  49  CFR  1.46. 

2.  In  §  125.160,  in  the  definition  of 
Offshore  supply  vessel  or  OSV,  the 
introductory  text  is  republished  and 
paragraph  (3)  is  revised  to  read  as 
follows: 

f12S.160    DaflnMon. 

•        •        •        •        « 

Offshore  supply  vessel  or  OSV  means 
a  vessel  that — 


(3)  Is  more  than  15  but  less  than  500 
gross  tons  (as  meas'ured  under  the 
Standard,  Dual,  or  Simplified 
Measurement  System  under  part  69, 
subpart  C.  D,  or  E  of  this  chapter)  or  less 
than  6.000  gross  tons  (as  measured 
under  the  Convention  Measurement 
System  under  part  69,  subpart  B  of  this 
chapter);  and 
•        •        *        •        • 

Dated:  November  IS,  1996 
J.  C  Card. 

Rear  Admiral,  U.S.  Coast  Guard,  Chief, 
Marine  Safety  and  Environmental  Protection. 
[FR  Doc.  96-31991  Filed  12-17-96;  8:45  am] 
HLUNG  0006  4*10-14-11 


FEDERAL  iMARITIME  COMIMISSION 

46  CFR  Parts  501. 502. 504.  514, 552,    . 
and  560 

[DociiMNo.9»-23] 

Regulations  Affecting  Maritime 
Carriers  and  Related  Activities  in 
Domestic  Commerce 

agency:  Federal  Maritime  Commission. 
ACTION:  Final  rule. 

summary:  The  Federal  Maritime 
Commission  ("FMC"  or  "Commission") 
is  removing  its  rules  governing  the 
financial  reporting  and  agreement 
activity  of,  and  rate  proceedings 
involving,  vessel-operating  common 
carriers  by  water  in  the  domestic 
offshore  trades.  Jurisdiction  over  the 
port  to  port  operations  of  those  carriers 
has  been  transferred  to  the  Surface 


Transportation  Board.  The  Commission 
is  also  amending  various  other  parts  of 
its  regulations  to  delete  references  to  the 
removed  parts. 

EFFECTIVE  DATE:  December  18, 1996. 
FOR  FURTHER  INFORMATION  CONTACT: 
Austin  L.Schmitt,  Director,  Bureau  of 
Economics  and  Agreement  Analysis, 
Federal  Maritime  Commission,  800 
North  Capitol  Street,  N.W.,  Washington, 
DC  20573-0001,  202-523-5787. 
SUPPLEMENTARY  INFORMATION:  The  ICC 
Termination  Act  of  1995,  Public  Law 
No.  10^-88, 109  SUt.  803  ("ICC 
Termination  Act"),  transferred 
jurisdiction  over  port  to  port  operations 
in  the  noncontiguous  domestic  trade, ' 
which  formerly  had  been  regulated  by 
the  FMC  under  the  Intercoastal 
Shipping  Act,  1933,  46  U.S.C  app.  843- 
848  ("1933  Act")  and  the  Shipping  Act. 
1916,  46  U.S.C.  app.  801-842  ("1916 
Act"),  to  the  Surface  Transportation 
Board  ("Board").  Accordingly,  the 
Commission  is  removing  its  major 
regiilations  governing  domestic  of&hore 
carriers,  namely  Part  552 — Financial 
Reports  of  Vessel  Operating  Common 
Carriers  by  Water  in  the  Domestic 
Offshore  Trades,  Part  560 — Agreements 
by  Common  Carriers  and  Other  Persons 
Subject  to  the  Shipping  Act,  1916,  and 
46  CFR  502.67 — Proceedings  under 
section  3(a)  of  the  Intercoastal  Shipping 
Act,  1933.  Only  these  major  regulations 
governing  domestic  carriers  and 
references  thereto  are  being  deleted  at 
this  time.  All  remaining  references  to 
the  domestic  offshore  trades  in  46  CFR 
and  any  technical  conforming 
amendments  necessary  will  be  made  at 
a  later  date. 

The  Federal  Maritime  Commission 
certifies,  pursuant  to  section  605(b)  of 
the  Regulatory  FlexibiUty  Act,  5  U.S.C. 
605(b),  that  this  final  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities, 
including  small  businesses,  small 
organizational  units,  and  small 
governmental  organizations. 

The  removal  of  Parts  552,  560  and 
§  502.67,  and  references  thereto,  is 
housekeeping  in  natiue  and  will  not 
impact  a  substantial  number  of  small 
entities. 

This  final  rule  does  not  contain  any 
collection  of  information  requirements 
as  defined  by  the  Paperwork  Reduction 
Act  of  1995,  as  amended.  Therefore, 
OMB  review  is  not  required. 

Notice  and  opportimity  for  public 
comment  are  not  necessary  prior  to 
issuance  of  these  amendments  because 
they  reduce  existing  requirements  by 
deleting  rules  to  reflect  statutory 
changes  to  the  Commission's 
jurisdiction.  For  the  same  reason,  the 


amendments  are  effective  upon 
pubhcation  in  the  Federal  Regiater. 
rather  than  being  delayed  for  30  days.  5 
U.S.C.  553. 

ListofSubiecto 

46  CFR  Part  501 

Organization  and  functions. 
Delegation  of  authority.  Seals  and 
insignia. 

46  CFR  Part  502 

Administrative  practice  and 
procedure.  Claims,  Equal  access  to  . 
justice.  Investigations,  Lawyers, 
Reporting  and  recordkeeping 
requirements. 

46  CFR  Part  504 

Environmental  impact  statements. 
Reporting  and  recordkeeping 
requirements. 

46  CFR  Part  514 

Freight,  Harbors,  Maritime  carriers. 
Reporting  and  recordkeeping 
reqmrements. 

46  CFR  Part  552 

Maritime  Carriers,  Reporting  and 
recordkeeping  requirements.  Uniform 
System  of  Accoimts. 

46  CFR  Part  560 

Administrative  practice  and 
procediu^.  Antitrust,  Freight,  Maritime 
carriers.  Penalties,  Reporting  and 
recordkeeping  requirements. 

Therefore,  pursuant  to  5  U.S.C.  553; 
and  Pub.  L.  104-88, 109  Stat.  803, 
chapter  IV  of  title  46  of  the  Code  of 
Federal  Regulations  is  amended  as 
follows: 

PART  501— THE  FEDERAL  MARITIME 
COMMISSION—GENERAL 

1.  The  authority  citation  for  Part  501 
continues  to  read  as  follows: 

Authority:  5  U.S.C.  551-557,  701-706, 
2903  and  6304;  31  U.S.C.  3721;  41  U.S.C  414 
and  418;  44  U.S.C.  501-520  and  3501-3520; 
46  U.S.C.  app.  801-848,  876. 1111,  end 
1701-1720;  Reorganization  Plan  No.  7  of 
1961,  26  FR  7315,  August  12.  1961;  Pub.L 
89-56,  79  Stat  195;  5  CFR  Part  2638. 

2.  In  §  501.5,  paragraph  (e)  is 
amended  by  removing  the  words 
"Shipping  Act,  1916"  and  the  comma 
immediately  thereafter;  and  paragraph 
(g)  is  revised;  and  the  second  sentence 
of  paragraph  (h)  is  revised  to  read  as 
follows: 

1 501 .5    Functions  of  ttie  organizational 
components  of  the  Federal  Maritime 
Commission. 

***** 

(g)  Under  the  direction  and 
management  of  the  Bureau  Director,  the 
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Bureau  of  Economics  and  Agreement 
'Analysis  develops  and  administers 
programs  iir  comiection  with  the 
anticompetitive  and  cooperative 
arrangements  and  practices  of  common 
earners  by  water,  freight  forwarders  and 
terminal  operators  in  the  foreign 
commerce  of  the  U.S.,  including  the 
filing  of  ocean  common  carrier 
agreements  imder  section  5  of  the 
Shipping  Act  of  1984,  and-the  filing  of 
agre«nents  by  marine  terminal 
operators  under  section  5  of  the 
Shipping  Act  of  1984.  The  Bureau 
provides  expert  economic  testimony 
and  support  in  formal  proceedings, 
particularly  regarding  imfair  foreign 
shipping  practices  under  section  19  of 
the  Merchant  Marine  Act,  1920,  and  the 
Foreign  Shipping  Practices  Act  of  1988. 

(h)  *  *  *  These  programs  carry  out 
provisions  of  the  Shipping  Act  of  1984; 
and  PubUc  Law  89-777,  as  implemented 
under  Parts  510,  514,  540.  582  and  583 
ofthis  chapter.  *  *  * 

3.  In  §  501.24,  paragraph  (e)  is  revised 
to  read  as  follows;  and  paragraph  (h)  is 
removed  and  reserved. 

1501.24    DatogatkMi  to  the  S«cf«tt»y. 

(e)  Authority  to  prescribe  a  time  limit 
for  the  submission  of  written  comments 
with  reference  to  agreements  filed 
pursuant  to  section  5  of  the  Shipping 
Act  of  1984. 


4.  In  §  501.26,  paragraphs  (a)  through 
(d)  are  removed  and  reserved;  paragraph 
(1)  introductory  text  is  amended  by 
removing  the  words  "the  Shipping  Act, 
1916,  or":  paragraph  (m)  is  amended  by 
removing  the  words  "section  15  of  the 
Shipping  Act,  1916,  or";  and  paragraph 
(p)  is  removed. 

PART  502— RULES  OF  PRACTICE  AND 
PROCEDURE 

5.  The  authority  citation  for  Part  502 
cont^ues  to  read  as  follows: 

Authority:  5  U.S.C  504,  551,  552,  553, 
556(c),  559,  561-569,  571-596;  12  U.S.C 
1141j(a):  18  U.S.C  207;  26  U.S.C  S01(c)(3); 
28  U.S.C  2112(a):  31  U.S.C  9701;  46  U.S.C 
app.  817,  820,  821, 826,  841a.  1114(b),  1705, 
1707-1711, 1713-1716;  E.0. 11222  of  May  8, 
1965  (30  FR  6469);  21  U.S.C  853a:  and  Pub. 
L  88-777  (46  U.S.C  app.  81 7d.  817e). 

6.  In  §  502.41,  the  third  sentence  is 
revised  to  read  as  follows. 

1502.41    PartiM;  how  destgnatad. 

*  *  *  A  party  against  whom  relief  or 
other  affirmative  action  is  sought  in  any 
proceeding  commenced  under  §  502.62 
or  §  502.66,  or  a  party  named  in  an  order 
of  investigation  issued  by  the 


Conunission,  shall  be  designated  as 
"respondent,"  except  that  in 
investigations  instituted  under  section 
11(c)  of  the  Shipping  Act  of  1984.  the 
parties  to  the  agreement  shall  be 
designated  as  "proponents"  and  the 
parties  protesting  the  agreement  shall  be 
designated  as  "protestants."  *  *  * 

§502.67    [Removed  and  Raaervad] 

7.  Section  502.67  is  removed  and 
reserved. 

1502.74    [Ammdad] 

8.  In  §  502.74,  paragraph  (b)  is 
amended  by  removing  the  words 
"protests  seeking  suspension  of  tariffs 
(§  502.67)"  and  the  comma  immediately 
thereafter. 

9.  Section  502.111  is  amended  by 
revising  the  first  two  sentences  of 
paragraph  (b)  to  read  as  follows: 

{502.111    Form  and  appaaience  of 
docuiiMiila  Mad  with  Commtaalon. 


(b)  Filings  by  facsimile  will  not  be 
accepted.  Photocopies  of  facsimile 
transmissions  of  signatiue  pages  on 
filings  vrill  be  tentatively  accepted  for 
the  purpose  of  meeting  filing  deadlines 
pending  receipt  of  the  original  within 
seven  worifdng  days.  •  •  • 

{502.114    [Amandad] 

10.  In  §  502.114,  paragraph  (c)  is 
ammded  by  removing  the  words 
"protests  pursuant  to  §  502.67". 

{502.118    [Amandad] 

11.  In  §  502.118.  paragraph  (b)(5)  is 
amended  by  removing  the  words 

"§  502.67(d)  and". 

12.  Section  502.155  is  revised  to  read 
as  follows. 

{502.155    Burden  of  proof . 

In  all  cases,  as  prescribed  by  the 
Administrative  Procedure  Act,  5  U.S.C. 
556(d),  the  burden  of  proof  shall  be  on 
the  proponent  of  the  mle  or  order.  [Rule 
155.1 

{502.227    [Amandad] 

13.  In  §  502.227,  paragraph  (aK6)  is 
amended  by  removing  the  words 

"§  502.67  and". 

{502.271    [Amended] 

14.  In  §  502.271.  paragraph  (b)  is 
removed  and  reserved. 

PART  504— PROCEDURES  FOR 
ENVIRONMENTAL  POLICY  ANALYSIS 

15.  The  authority  citation  for  Part  504 
continues  to  read  as  follows: 

Audmrity:  s  U.S.C  552,  553;  sees.  21  and 
43  of  the  Shipping  Act,  1916  (46  U.S.C  app. 
820  and  841a);  sees.  13  and  17  of  the 
Shipping  Act  of  1984  (46  U.S.C  app.  1712 


and  1716);  aec.  102  of  the  National 
Environmental  Policy  Act  of  1969  (42  U.S.C 
4332(2)(b))  and  sec  382(b)  of  the  BiMigy 
Policy  and  Conservation  Act  of  1975  (42 
U.S.C  6362). 

16.  In  §  504.4,  paragraph  (a)(5)  is 
amended  by  removing  the  words  "and 
domestic":  paragraph  (a)(8)  is  removed 
and  reserved;  paragraph  (a)(9)  is 
amended  by  removing  the  words 
"section  15  of  the  Shipping  Act,  1916 
or";  paragraphs  (a)(17)  and  (a)(21)  are 
removed  and  reserved;  and  paragraph 
(a)(22)  is  amended  by  removing  the 
words  "the  Shipping  Act,  1916  or". 

PART  514— TARIFFS  AND  SERVICE 
CONTRACTS 

17.  The  authority  citation  for  Part  514 
continues  to  read  as  follows: 

Audiority:  5  U.S.C  552  and  553;  31  U.S.C 
9701;  46  U.S.C  app.  804,  812,  814-817(a), 
820,  833a,  841a,  843,  844.  845.  845a,  845b, 
847, 1702-1712, 1714-1716, 1718, 1721  and 
1722;  and  sec.  2(b)  of  Pub.  L.  101-92, 103 
Stit  601. 

18.  In  §  514.1,  the  last  sentence  of 
paragraph  (d)(1)  and  paragraph  (d)(2) 
are  revised  to  read  as  follows: 

{514.1    Scope,  pufpoaa.  laQuliamanta, 
panaitiaa  and  faaa. 

(d)(1)  •  •  •  The  mere  filing  of  a  tariff 
does  not  excuse  the  tariff  owner  or 
publisher  from  the  obligations  of  the 
1984  Act  or  this  chapter,  regardless  of 
whether  these  obUgations  preceded  or 
followed  the  filing  of  the  tariff  in 
question. 

(2)  Any  tariff  matter  submitted  for 
filii^,  including  service  contracts  and 
their  essential  terms,  whidi  fails  in  any 
respect  to  conform  with  the  applicable 
shipping  statutes,  with  the  provisions  of 
this  part,  or  with  a  Commission  Order, 
is  subject  to  rejection  or  partial  rejection 
after  filing. 


{514JI    [Amended] 

19.  In  §  514.2,  the  definition  of 
conference  is  amended  by  removing 
"§  560.307(b)  and";  the  definition  of 
marine  terminal  services  agreement  is 
amended  by  removing  "§  560.308(a)  or"; 
the  definition  of  round  trip  excursion 
voyage  is  removed;  and  the  text  of  the 
definition  of  through  transportation 
(domestic  offshore  commerce)  is 
amended  by  removing  the  last  two 
sentences. 

20.  In  §  514.3,  the  first  sentence  of 
paragraph  (a)(1)  is  revised  to  read  as 
follows;  paragraphs  (a)(3),  (a)(5)  and 
(a)(6)  are  removed  and  reserved;  the 
introductory  text  of  paragraph  (a)(7)  is 
revised  to  read  as  follows;  paragraph 
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(a)(8)(ii)  is  amended  by  removing 
"§  560.308(a)  or"  and  "§  560.307(b) 
and':  paragraph  (a)(10]  is  removed  and 
reserved;  the  text  of  paragraphs  (b)(3) 
and  (b)(5)  is  revised  to  read  as  follows; 
and  paragraph  (e)  is  amended  by 
removing  the  words  "under  parts  515, 
550,  580  and/or  581  of  this  chapter". 

1514.3    ExamptkMM  and  exclusions. 

•        •        *        *        ♦ 

(a)  •  •  • 

(1)  *  •  *  Equipment-interchange 
agreements  between  common  carriers 
subject  to  this  part  and  inland  carriers, 
where  such  agreements  are  not  referred 
to  in  the  carriers'  tari%  and  do  not 
affect  the  tariff  rates,  charges  or 
practices  of  the  carriers,  are  exempt 
from  the  tariff  filing  requirements  of  the 
1984  Act  and  the  rules  of  this  part. 


(7)  Terminal  barge  operators  in 
Pacific  Slope  States.  Transportation 
provided  by  terminal  barge  operators  in 
Pacific  Slope  States  barging  containers 
and  containerized  cargo  by  barge 
between  points  in  the  United  States  are 
exempt  from  the  tariff  filing 
requirements  of  1984  Act  and  the  rules 
of  this  part,  where: 

•  *        •        •        • 

(3)  •  •  •  Transportation  of  used 
military  household  goods  and  personal 
effects  by  non-vessel-operating  common 
carriers  is  exempt  bora  the  filing 
reqiiirements  of  the  1984  Act  and  the 
rules  of  this  part. 

(5)  •  *  *  Transportation  of  used 
military  household  goods  and  personal 
effects  by  non-vessel-operating  common 
carriers  shipped  by  federal  civilian 
executive  agencies  under  the 
International  Household  Goods  Program 
administered  by  the  General  Services 
Administration  is  exempt  from  the  filing 
requirements  of  the  1984  Act  and  the 
rules  of  this  part.  ~ 

•  *        *        *       ■  * 

21.  In  §514.9,  paragraph  (b)(l)(i)(A)  is 
redesignated  as  paragraph  (b)(l)(i),  and 
paragraph  (b)(l)(i)(B)  is  removed;  the 
text  of  paragraph  (b)(7)  is  revised  to  read 
as  follows;  paragraph  (b)(9)(i)(A)  is 
redesignated  as  paragraph  (b)(9)(i),  and 
paragraph  (b)(9)(i)(B)  is  removed;  and 
paragraph  (b)(24)(ii)(B)  is  removed  and 
reserved. 

f  514.9    FHIng/AnMndment  codes  and 
required  notice  periods. 

•  •        •        •        • 

(7)  *  *  *  Amendments  of  domestic 
o&hore  taiiBs  which  change  rates. 


fares,  charges.  Tariff  Rules,  or  other 
tariff  provisions  and  which  constitute  a 
general  increase  or  decrease  in  rates, 
shall  be  filed  at  least  60  days  prior  to 
their  effective  date  and  shall  use  the 
symbol  "G." 


PART  552-{REMOVEO] 

22.  Part  552  is  removed. 


>/^/ 


PART  560-{REMOVEDI 

23.  Part  560  is  removed.> 
By  the  Commission.      ,.       .  «     >     ;,  , 
Joseph C PoUdng,      _  ^.  ^ 
Secretary.  '  ^  >   -  -■ 

(FR  Doc.  96-32064  Filed  12-17-96;  8:45  am] 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

47CFRPart73  " 

[MM  Docicet  NO.  95-88;  RM-8641,  RM-8888, 
RM-8689] 

Radio  Broadcasting  Services;  Rose 
Hill,  Trenton,  Aurora,  Ocracoiie,  NC 

agency:  Federal  Communications 
Commission.  .   .  „ 

action:  Final  rule.        '  ''    ' 

summary:  The  Commission,  at  the 
request  of  Aurora  Broadcasting,  allots 
Channel  283A  to  Aurora,  NC,  as  the 
community's  first  local  aural 
transmission  service.  The  request  of 
Duplin  County  Broadcasters  to 
substitute  Channel  2B4C2  for  Channel 
284A  at  Rose  Hill,  NC.  reallot  Channel 
284C2  to  Trenton.  NC.  as  the 
commimity's  first  local  aural  service, 
and  modify  the  license  of  Station  WBSY 
accordingly,  is  denied.  At  the  request  of 
JEE,  the  Commission  dismisses  its 
counterproposal  to  allot  Channel  284C3 
to  Ocracoke,  NC.  as  the  community's 
second  local  FM  service.  See  60  FR 
32933,  Jime  26,  1995.  Channel  283A  can 
be  allotted  to  Aurora  in  compliance 
with  the  Commission's  minimum 
distance  separation  requirements    < 
without  the  imposition  of  a  site 
restriction,  at  coordinates  35-18-13  NL; 
76-47-18  WL.  With  this  action,  this 
proceeding  is  terminated. 
DATES:  Effective  January  27, 1997.  TTie 
window  period  for  filing  applications 
will  open  on  January  27, 1997,  and  close 
on  February  27, 1997. 
FOR  FURTHER  INFORMATION  CONTACT: 
Leslie  K.  Shapiro,  Mass  Media  Bureau. 
(202)  418-2180. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission's  Report 


and  Order,  MM  Docket  No.  95-88, 
adopted  December  6, 1996,  and  released* 
December  13.  1996. 

The  full  text  of  this  Commission 
decision  is  available  for  inspection  and 
copying  diuing  normal  business  hours 
in  the  FCC  Reference  Center  (Room 
239),  1919  M  Street,  NW,  Washington. 
DC.  The  complete  text  of  this  decision 
may  also  be  purchased  from  the 
Commission's  copy  contractor. 
International  Transcription  Service, 
Inc.,  (202)  857-3800,  2100  M  Street, 
NW.,  Suite  140,  Washington,  DC  20037. 

List  of  Subjects  in  47  CFR  Fart  73 

Radio  broadcasting. 

Part  73  of  Title  47  of  the  Code  of 
Federal  Regulations  is  amended  as 
follows: 

PART73-{AMENDED] 

•     1.  The  authority  citation  for  part  73 
continues  to  read  as  follows: 

Authority:  Sees.  303,  48  Stat.,  as  amended, 
1082: 47  U.S.C.  154,  as  amended. 

§73.202    [Anwndedl 

2.  Section  73.202(b),  the  Table  of  FM 
Allotments  under  North  Carolina,  is 
amended  by  adding  Aurora,  Channel 
283A. 

Federal  Communications  Commission. 
John  A.  Katousos, 

Chief,  Allocations  Branch,  Policy  and  Rules 
Division,  Mass  Media  Bureau. 
(FR  Doc.  96-32023  Filed  12-17-96;  8:45  am] 

BiUJNQ  COOE  •712-01-U 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  285 

P.O.  121096A] 

Atlantic  Tuna  Fisheries;  Adjustment 

AGENCY:  National  Marine  Fisheries '' 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Catch  limit  adjustment. 

SUMMARY:  NMFS  adjusts  the  daily  catch 
limit  for  the  Angling  category  fishery  for 
Atlantic  bluefin  tuna  (ABT)  to  one  fish 
per  vessel,  which  may  be  from  the 
school,  large  school,  or  small  medium 
size  class  of  ABT.  This  action  is  being 
taken  to  lengthen  the  fishing  season  and 
to  ensure  reasonable  fishing 
opportunities  in  all  geographic  areas 
without  risking  overharvest  of  this 
category. 


/ 
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EFFECTtVE  DATE:  The  daily  catch  limit 
ad)ustment  is  efliective  12:01  a.m.,  local 
time,  January  1, 1997,  until  the  effective 
date  of  the  1997  Atlantic  tuna  annual 
quotas  and  effcHl  controls,  which  will  be 
published  in  the  Federal  Roister. 

FOR  FURTHER  INFORMATION  CONTACT:  John 
Kelly,  301-713-2347,  or  Mark  Murray- 
Brown.  508-281-9260. 

SUPPLEMENTARY  INFORMATION: 
Regulations  implemented  under  the 
audiority  of  the  Atlantic  Tunas 
Convention  Act  (16  U.S.C.  971  et  seq.) 
governing  the  harvest  of  ABT  by  persons 
and  vessels  subject  to  U.S.  jiuisdiction 
are  found  at  50  CFR  part  285. 

Implementing  r^ulations  for  the 
Atlantic  tima  fisheries  at  §  285.24  allow 
for  adjustments  to  the  daily  catch  limits 
in  order  to  provide  for  maximxun 
utilization  of  the  quota  spread  over  the 
longest  possible  period  of  time.  The 
Assistant  Administrator  for  Fisheries, 


NOAA,  may  increase  or  reduce  the  per 
angler  catch  limit  for  any  size  class 
bluefin  tima  or  may  change  the  per 
angler  limit  to  a  per  boat  limit  or  a  per 
boat  limit  to  a  per  angler  limit. 

The  daily  catch  limit  is  adjusted  as 
follows:  No  more  than  one  bluefin  tima 
may  be  retained  each  day  per  Angling 
category  vessel,  which  may  be  bom  the 
school,  large  scbool,  or  small  medium 
size  class. 

Based  on  landings  reported  in  the 
southern  area  in  February  and  March 
1996,  which  caused  the  Angling 
category  fishery  to  be  closed 
prematurely,  this  action  is  being  taken 
to  lengthen  the  fishing  season  and 
ensure  reasonable  fishing  opportimities 
in  all  geographic  areas  without  risking 
oveibarvest. 

Subsequent  adjustments  to  the  daily 
catch  limit,  if  any,  shall  be  aimounced 
through  publication  in  the  Federal 
Register.  In  addition,  anglers  may  call 


the  Highly  Migratory  Species 
Infcnmation  line  at  301-713-1279  or 
508-281-9305  for  updates  on  quota 
monitoring  and  catch  limit  adjustments. 
Anglers  aboard  Qiarter/Headboat  and 
General  category  vessels,  when  engaged 
in  recreatioELal  fishing  for  school,  large 
school,  and  small  medium  ABT,  are 
subject  to  the  same  rules  as  anglws 
aboard  Angling  category  vessels. 

Classification 

This  action  is  taken  under  50  CFR 
285.24(d)(3)  and  is  exempt  from  review 
under  EO.  12866. 

AntiMHitT:  16  U.S.C  971  etsaq. 

Dated:  December  12. 1996. 

Gary  Matlock. 

Director,  Office  of  Sustainable  Fisheries, 
Sational  Marine  Fisheries  Service. 

(FR  Doc  96-31995  Filed  12-17-96;  8:45  am) 
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This  section  of  the  FEDERAL  REGISTER 
contains  notices  to  the  public  of  the  proposed 
issuance  of  rules  and  regulations.  The 
purpose  of  ttiese  notices  is  to  give  interested 
persons  an  opportunity  to  participate  in  the 
rule  making  prior  to  ttie  adoption  of  the  final 
rules. 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14CFRPart71 

[Airspace  Docket  No.  06-AWP-32] 

Proposed  Amendment  of  Class  E 
Airspace;  Battle  IMountain,  NV 

agency:  Federal  Aviation 

Administration  (FAA),  DOT. 

ACTKM:  Notice  of  proposed  rulemaking. 

summary:  This  notice  proposes  to 
amend  the  Class  E  airspace  area  at  Battle 
Mountain,  NV.  The  development  of  a 
Global  Positioning  System  (GPS) 
Standard  Instnunent  Approach 
Procedure  (SLAP)  to  Runway  (RWY)  03 
has  made  this  proposal  necessary.  The 
intended  effect  of  this  proposal  is  to 
provide  adequate  controlled  airspace  for 
Instrument  Flight  Rules  (IFR)  operations 
at  Battle  Mountain  Airport,  Battle 
Mountain,  NV. 

DATES:  Comments  must  be  received  on 
or  before  January  10, 1997. 
ADDRESSES:  Send  comments  on  the 
proposal  in  triplicate  to:  Federal 
Aviation  Administration,  Attn: 
Manager,  Operations  Branch,  AWP-530, 
Docket  No.  96-AWP-32.  Air  Traffic 
Division,  P.O.  Box  92007,  Woridway 
Postal  Center,  Los  Angeles,  CA  90009. 
The  official  docket  may  be  examined 
in  the  Office  of  the  Assistant  Chief 
Counsel,  Western  Pacific  Region, 
Federal  Aviation  Administration,  Room 
6007, 15000  Aviation  Boulevard, 
Lawndale.CA  90261. 
••    An  informal  docket  may  also  be 
examined  during  normal  business  at  the 
Office  of  the  Manager,  Operations 
Branch,  Air  Traffic  Division  at  the  above 
address. 

FOR  FURTHER  INFORMATION  CONTACT: 
William  Buck,  Airspace  SpeciaUst, 
Operations  Branch.  AWP-530,  Air 
Traffic  Division,  Western-Pacific 
Region,  Federal  Aviation 
Administration,  15000  Aviation 
Boulevard,  Lawndale.  CA  90261, 
telephone  (310)  725-6556. 


*.  •*■' 


SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  parties  are  invited  to 
participate  in  this  proposed  rulemaking 
by  submitting  such  written  data,  views, 
or  arguments  as  they  may  desire. 
Comments  that  provide  Uie  factvial  basis 
supporting  the  views  and  suggestions 
presented  are  particularly  helpful  in 
developing  reasoned  regulatory 
decisions  on  the  proposal.  Comments 
are  specifically  invited  on  the  overall 
reguktory,  aeronautical,  economic, 
environmental,  and  energy-related 
aspects  of  the  proposal. 
Commimications  should  identify  the 
airspace  docket  number  and  be 
submitted  in  triplicate  to  the  address 
listed  above.  Commenters  wishing  the 
FAA  to  acknowledge  receipt  of  their 
comments  on  this  notice  must  submit 
with  the  comments  a  self-addressed, 
stamped  postcard  on  which  the 
following  statement  is  made: 
"Comments  to  Airspace  Docket  No.  96- 
A WP-32. "  The  postcard  will  be  date/ 
time  stamped  and  returned  to  the 
commenter.  All  communications      . 
received  on  or  before  the  specified    ' 
closing  date  for  comments  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposal  contained 
in  this  notice  may  be  changed  in  light 
of  comments  received.  All  comments 
submitted  will  be  available  for 
examination  in  the  Operations  Branch, 
Air  Traffic  Division,  at  15000  Aviation 
Boulevard,  Lawndale,  CA  90261,  both 
before  and  after  the  closing  date  for 
comments.  A  report  summarizing  each 
substantive  public  contact  with  FAA 
personnel  concerned  with  this 
rulemaking  will  be  filed  in  the  docket. 

AvailabUityofNPRM 

Any  person  may  obtain  a  copy  of  this 
Notice  of  Proposed  Rulemaking  (NPRM) 
by  submitting  a  request  to  the  Federal 
Aviation  Administration,  Operations 
Branch.  P.O.  Box  92007,  Woridway 
Postal  Center,  Los  Angeles,  CA  90009. 
Communications  must  identify  the 
notice  number  of  this  NPRM.  Persons 
interested  in  being  placed  on  a  mailing 
list  for  future  NPRM's  should  also 
request  a  copy  of  Advisory  Circular  No. 
11-2 A,  which  describes  the  application 
procedures. 

The  Proposal 

The  FAA  is  considering  an 
amendment  to  part  71  of  the  Federal 


Aviation  Regulati<ms  (14  CFR  part  71)  to 
amend  the  Class  E  airspace  area  at  Battle 
Mountain,  NV.  The  development  of  GPS 
SLAP  at  Battle  Moimtain  Airport  has 
made  this  proposal  necessary.  The 
intended  effect  of  this  proposal  is  to 
provide  adequate  Class  E  airspace  for 
aircraft  executing  the  GPS  RWY  03  SL\P 
at  Battle  Mountain  Airport.  Battle 
Mountain,  NV.  Gass  E  airspace 
designations  for  airspace  areas 
extending  upward  firom  700  feet  or  more 
above  the  surface  of  the  earth  are 
published  in  Paragraph  6005  of  FAA 
Order  7400.9D  dated  September  4, 1996, 
and  effective  September  16, 1996,  which 
is  incorporated  by  reference  in  14  CFR 
71.1.  The  Class  E  airspace  designation 
listed  in  this  document  would  be 
published  subsequently  in  this  Order. 

The  FAA  has  determined  that  this 
proposed  regulation  only  involves  an 
established  body  of  technical 
regulations  for  which  fi«quent  and 
routine  amendments  are  necessary  to 
keep  them  operationally  current. 
Therefore,  this  proposed  regulation — (1) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  10034;  February  26, 1979);  and  (3) 
does  not  warrant  preparation  of  a 
Regulatory  Evaluation  as  the  anticipated 
imp>act  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  only  affect  air 
traffic  procedures  and  air  navigation,  it 
is  certified  that  this  proposed  rule 
would  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities  imder  the  criteria  of  the 
Regulatory  Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  71 

Airspace,  Incorporated  by  reference, 
Navigation  (air). 

The  Proposed  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
proposes  to  amend  14  CFR  part  71  as 

follows: 


PART  71— [AMENDED] 


I 


1.  The  authority  citation  for  ft  CFR 
part  71  continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40103.  40113, 
40120;  E.O.  10854.  24  FR  9565,  3  CFR,  1959- 
1963  Comp..  p.  389;  14  CFR  11.69. 
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2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  the  Federal  Aviation 
Administration  Order  7400.9D,  Airspace 
Designations  and  Reporting  Points, 
dated  September  4, 1996,  and  effective 
September  16, 1996,  is  amended  as 
follows: 

Paroffaph  6005  Class  E  airspace  areas 
extaiding  upward  from  700  feet  armon 
above  the  surface  of  the  earth.       '  "  v-^  ./ 

AWP  NV  E9  Battle  Mountain,  NV  [ReviMdl 

Battle  Mountain  Airport,  NV 

(lat.  40»35'54  "N,  long.  116*52'31"W) 
Battle  Mountain  VORTAC 
(lat.  4<r34'09"N.  long.  116»55'20"W) 
That  airspace  extending  upward  bom  700 
feet  above  tiie  surface  within  a  4.3-inile 
radius  of  the  Battle  Mountain  Airport  and  4.3 
miles  each  side  of  the  Battle  Mountain 
VORTAC  218°  radial,  extending  from  the 
Battle  Mountain  VORTAC  to  13.9  miles 
southwest  of  the  Battle  Mountain  VORTAC 
and  4  miles  each  side  of  the  Battle  Moimtain 
VORTAC  250°  radial,  extending  from  the 
Battle  Mountain  VORTAC  to  14.2  miles  west 
of  the  Battle  Mountain  VORTAC.  That 
airspace  extending  upward  from  1,200  feet 
above  the  surface  within  a  8.7  miles 
southeast  and  13  miles  northwest  of  the 
Battle  Mountain  VORTAC  218°  and  within 
8.7  miles  southeast  and  11.7  miles  northwest 
of  the  Battle  Mountain  VORTAC  038°  radials 
extending  from  25  miles  southwest  to  10.4 
miles  northeast  of  the  Battle  Mountain 
VORTAC  and  within  5.6  miles  south  and  7.8 
miles  north  of  the  Battle  Mountain  VORTAC 
077°  and  257°  radials,  extending  from  7  miles 
west  to  16.1  miles  east  of  the  Battle  Mountain 
VORTAC 
•         •         •         •         • 

Issued  in  Los  Angeles,  California,  on 
November  29, 1996. 
Sabra  W.  Kaulia, 

Assistant  Manager,  Air  Traffic  Division^ 
Western-Pacific  Region. 
[FR  Doc.  96-32018  Filed  12-17-^;  8:45  am) 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

17  CFR  Parts  230, 239. 270  and  274 

[Release  Nos.  33-7371 .  IC-22383,  S7-29- 

96] 

RIN  3235-AE17 

Technical  Revisions  to  the  Rules  and 
Forms  Regulating  Money  Market 
Funds 

AGENCY:  Securities  and  Exchange 

Commission. 

ACTION:  Proposed  rules. 

SUIMIARY:  The  Commission  is 
publishing  for  public  comment 


proposed  amendments  to  rules  and 
forms  under  the  Seciuities  Act  of  1933 
and  the  Investment  Company  Act  of 
1940  that  govern  money  market  funds. 
Proposed  technical  am«idments  to  rule 
2a-7  imder  the  Investment  Company 
Act  of  1940,  the  rule  regxdating  money 
market  funds,  would,  among  other 
things,  revise  terminology  used  in  the 
rule  to  reflect  common  maiket  usage, 
and  codify  a  nimiber  of  interpretive 
positions  taken  by  the  staff  of  the 
Division  of  Investment  Management. 
Proposed  amendments  to  the 
advertising  rules  applicable  to  money 
market  funds  would  clarify  the  fcvmula 
used  by  money  market  funds  to 
calculate  yield  and  would  prevent 
investors  from  being  confused  or  misled 
by  presentation  of  a  money  market 
fund's  short-term  total  rettim  in  lieu  of 
its  yield. 

DATES:  Comments  must  be  received  on 
or  before  January  24, 1997. 
ADDRESSES:  Comments  shoidd  be 
submitted  in  triplicate  to  Jonathan  G. 
Katz,  Secretary,  Sectirities  and  Exchange 
Commission,  450  Fifth  Street,  NW.,  Stop 
6-9,  Washington,  DC  20549.  Comments 
also  may  be  submitted  electronically  at 
the  following  E-mail  address:  rule- 
commentsdsec.gov.  All  comment  letters 
should  refer  to  File  No.  S7-29-96;  this 
file  number  should  be  included  on  the 
subject  line  if  E-mail  is  used.  Comment 
letters  will  be  available  for  public 
inspection  and  copying  in  the 
Commission's  Public  Reference  Room, 
450  Fifth  Street,  NW.,  Washington,  DC 
20549.  Electronically  submitted 
comment  letters  will  also  be  posted  on 
the  Commission's  Internet  web  site 
(http://www.sec.gov). 
FOR  FURTHER  INFORMATION  CONTACT: 
Marjorie  S.  Riegel,  Senior  Counsel, 
Office  of  Chief  Counsel,  at  (202)  942- 
0660,  Division  of  Investment 
Management.  Stop  10-6,  450  Fifth 
Street,  NW.,  Washington,  DC  20549. 
SUPPLEMENTARY  INFORMATION:  The 
Securities  and  Exchange  Commission 
("Commission")  today  is  proposing  for 
comment  technical  amendments  to  rule 
2a-7  [17  CFR  2a-7^  ("rule  2a-7"  or  the 
"rule")  imder  the  Investment  Company 
Act  of  1940  [15  U.S.C  80a-l,  et  seq.] 
("1940  Act")  and  conf(»ming 
amendments  to  rules  2a41-l,  12d3-l 
and  31a-l  under  the  1940  Act  [17  CFR 
270.2a41-l,  270.12d3-l  and  270.318-1). 
The  Commission  also  is  proposing 
amendments  to  rule  482  [17  CFR 
230.482]  under  the  Securities  Act  of 
1933  [15  U.S.C.  77a,  et  seq.)  ("1933 
Act");  and  Forms  N-IA  [17  CFR 
239.15A  and  274.11A1,  N-3  [17  CFR 
239.17a  and  274.11b]  and  N-4  [17  CFR 
239.17b  and  274.11ci. 


L  Propoeed  Twrhnicel  Amendments  to 
Ruk2e-7 

A.  Background 

On  March  21, 1996,  the  Commission 
adopted  amendments  to  rule  2a-7  that 
revised  thr  rule  to  tighten  the  risk- 
limiting  conditions  imposed  on  tax 
exempt  money  funds  and  to  address  the 
treatment  vndat  the  rrile  of  certain 
instruments,  sudi  as  asset  backed 
securities  ("March  Amendments").' 
Industry  participants  ^  have  raised  a 
number  of  questions  concerning  the 
application  of  the  March  Amendments 
in  different  contexts  subsequent  to  their 
adoption.  To  respond  to  many  of  these 
questions,  the  Division  of  Investment 
Management  published  an  interpretive 
letter  ("Q4A  Letter").^  The  technical 
amendments  proposed  for  public 
comment  today  would:  (1)  codify  a 
number  of  interpretive  positions  taken 
by  the  staff  in  the  Q&A  Letter.  (2)  revise 
terminology  used  in  the  rule  to  reflect 
common  market  usage;  (3)  modify 
certain  of  the  March  Amendments  so 
that  the  treatment  accorded  certain 
instruments  (e.g.,  guarantees)  by  the  rule 
more  closely  reflects  the  treatment 
accorded  to  those  instruments  by  the 
financial  markets;  and  (4)  make  certain 
other  technical  corrections.'* 

B.  Discussion 
1.  Guarantees 

a.  Definition  of  "Guarantee" 

Many  money  market  instruments  are 
subject  to  guarantees  and  other  forms  of 
unconditional  credit  support  that, 
among  other  things,  provide  the 
requisite  credit  quality  to  make  an 
instrument  eligible  for  investment  imder 


■  RsvUions  to  Rules  Regulating  Money  Market 
FuncU,  Investment  Company  Act  Release  Nto.  21837 
(March  21. 1996)  (61  FR  13956  (March  28,  1996J] 
("Release  21B37").  Unless  otherwise  noted,  all 
references  to  rule  2a-7,  or  to  any  paragraph  of  the 
^rule,  will  be  to  the  applicable  paragraph  of  17  CFR 
270.2a-7,  as  amended  by  Release  21837.  When  a 
paragraph  is  renumbered  in  the  rule  as  it  is 
proposed  to  be  amended,  citations  will  be  given 
both  to  rule  2a-7,  "as  proposed  to  be  amended," 
and  to  the  rule  as  amended  by  Release  21837. 

3  In  this  Release,  the  term  "industry  participants'* 
refers  to  those  representatives  of  money  market 
funds,  investment  advisers,  law  Brms,  issuers  and 
underwriters  of  securities,  and  professional  and 
trade  associations  that  informally  have  sought 
advice  from  the  staff  concerning  the  application  of 
the  March  Amendments,  raised  interpretive 
questions,  or  suggested  changes  to  the  rule. 

'  Investment  Company  Institute  (pub.  avail  May 
9,1996). 

'The  Commission  has  suspended  the  compliance 
date  for  certain  of  the  March  Amendments.  See 
Revisions  to  the  Rules  Regulating  Money  Markal 
Funds,  Investment  Company  Act  Release  No.  22135 
(Aug.  13.  1996)  (61  FR  42786  (Aug.  19.  1996)) 
("Compliance  Date  Release"),  and  Section  IH  of  this 
Release,  which  requests  comment  on  a  new 
compliance  date. 
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rule  2a-7.  Rule  2a-7  characterizes 
certain  of  these  arrangements  as  "puts"  ' 
and  "\mconditional  puts."'  This  aspect 
of  the  definition  has  caused  some 
confusion  among  industry  particiiMnts. 
The  Commission  is,  therefore,  proposing 
to  revise  the  rule's  terminology  by 
r^ladng  references  to  "put"  and 
"xmconcUtional  put"  with  a  new  term 
"guarantee"  that  would  include  a  wide- 
range  of  arrangements  designed  to 
unconditionally  support  the  credit  of 
the  issuer  of  a  security.''  In  addition,  the 
Commission  would  amend  the  credit 
quality  and  diversification  provisions  of 
me  rule  to  incorporate  the  proposed 
term,  as  discussed  below.  Coniment  is 
requested  on  the  proposed  definition  of 
the  term  "guarantee." 

b.  Credit  Substitution 

One  type  of  guarantee  to  which  rule 
2a-7  specifically  refers  is  an 
"imconditional  demand  feature."*  Rule 
2a-7  permits  a  fund  to  rely  on  the  credit 
quality  of  the  issuer  of  an  unconditional 
demand  feature  in  determining  the 
credit  quality  of  the  security.' 
Recognizing  that  a  money  maricet  fund 
relies  on  the  credit  quality  of  the  issuer 


'Puagnph  (aXlS)  of  rule  2«-7  defina*  the  tarm 
"put"  to  mMn  tbB  right  to  mU  a  cpacifiad 
undwlyiog  tecurity  vrithui  a  (pacified  period  of 
time  and  at  ■  specified  exercise  price  that  may  be 
•old.  transferred,  or  assigned  only  with  the 
underlying  security. 

*Puagtapb  (a)(27)  of  rule  2a-7  defines  the  term 
"unconditional  put"  to  mean  a  put  (including  any 
guarantee,  financial  guarantee  (bond)  insurance. 
letter  of  credit  or  similar  unconditional  credit 
enhancement)  that  by  its  terms  would  be  readily 
exerciaeble  in  the  event  of  default  In  payment  of 
principal  or  interest  on  the  underlying  security  or 
tecuritiea. 

''Paragraph  (aXl4)  of  rule  2e-7.  as  propoeed  to  be 
amended.  TIm  term  "guarantee"  would  be  defined 
to  include  an  unconditional  obligation  of  a  person 
other  than  the  issuer  of  the  security  to  undertalie 
to  pay.  upon  presentment  by  the  holder  of  the 
guarantee  (if  required),  principal  plus  accrued 
interect  when  due  upon  de&uJt  This  definition  is 
hx  purposes  of  rule  2ft-7  only,  and  is  not  intended 
to  have  any  effect  on  the  status  of  these  Investments 
under  other  provisions  of  the  IMO  Act  or  under  the 
other  federal  securities  laws. 

*  Paragraph  (a)(7]  of  rule  2a-7  defines  the  term 
"domand  bature"  to  mean  (1)  a  put  that  may  be 
exercisable  either  (A)  at  any  time  on  no  more  than 
30  calendar  days'  notice;  or  (B)  at  specified" 
intervals  not  exceeding  397  calendar  days  and  upon 
no  mora  than  30  calendar  days'  notice:  or  (ii)  a 
Csattire  permitting  the  bolder  of  an  asset  badiied 
security  unconditionally  to  receive  principal  and 
interest  within  thirteen  months  of  making  demand. 
An  unconditional  demand  feature  is  a  demand 
feature  that  by  its  terms  would  be  readily 
exercisable  in  the  event  of  a  default  in  payment  of 
principal  or  interest  on  the  underlying  sectirity  or 
•ecuritiaa.  See  paragraphs  (a)(2S)  and  (a)(27)of  rule 
2a-7  (definitions  of  "unconditional  demand 
feature"  and  "unconditional  put"). 

•Pwagraph  (c)(3Mii)  of  rule  2a-7.  This  provision 
was  added  to  the  rule  in  1986.  See  Aopuaition  and 
Valtution  of  Certain  Portfolio  Instrumints  by 
Registered  Investment  Companiaa,  Investment 
Company  Act  Release  Ha.  14983  (March  12. 1986) 
(51  FR  9773  (March  21. 1986)1. 


of  the  unconditional  demand  feature 
rather  than  the  issuer  of  the  security 
subject  to  the  demand  feature  in 
detennining  whether  to  invest  in  the 
security,  the  March  Amendments  permit 
a  fund  to  exclude  securities  sub)6Ct  to 
an  unconditional  demand  feature  firom 
the  rule's  issuer  diversification 
Standards  if  the  demand  feature  is 
issued  by  a  "non-controlled  persm."  •" 
Because  of  the  significance  of  demand 
features  to  a  fund,  the  March 
Amendments  provide  that  a  demand 
feature  is  not  eligible  for  fund 
investment  unless  (i)  the  demand       ^    ^ 
feature  (or  provider  of  the  demand 
feature)  is  rated  by  an  NRSRO  ("Rating 
Requirement");."  and  (ii)  arrangements 
are  in  place  for  a  fund  holding  a  security 
subject  to  a  demand  feature  to  be  given 
notice  in  the  event  of  a  change  in  the 
identity  of  the  issuer  of  the  demand 
feature  ("Notification  Requirement"). '^ 

Money  market  funds  fi^uently  invest 
in  secxiritles  subject  to  financial 
guarantee  (bond)  insurance,  letters  of 
credit  ("LOCs")  and  other  types  of 
unconditional  credit  enhancements  that 
may  not  fell  within  the  definition  of 
"unconditional  demand  feature"  imder 
the  rule.  As  a  result,  for  purposes  of  the 
rule,  a  fund  holding  securities  subject  to 
these  types  of  unconditional  credit 
enhancements  may  not  be  able  to  rely 
exclusively  on  the  credit  quality  of  the 
credit  enhancement  provider  in 
determining  the  credit  quality  of  the 
security,  and  may  not  exclude  such 
securities  from  rule  2a-7's  issuer 
diversification  requirements.  Industry 
participants  have  noted  that  the  rule's 
treatment  of  securities  subject  to 
unconditioaal  credit  enhancements  that 
do  not  fall  within  the  definition  of 
"demand  feature"  does  not  reflect  the 
manner  in  which  the  financial  markets 
treat  these  securities.  Securities  of  this 
type  typically  trade  on  the  basis  of  the 
credit  quality  of  the  provider  of  the 
credit  enhancement. 

The  Commission  is  proposing 
amendments  to  rule  2a-7  that  would 
modify  the  rule's  credit  quality 
standards  to  permit  a  fund  to  rely  solely 
on  the  credit  quality  of  the  issuer  of  a 
guarantee  in  detennining  the  credit 
quality  of  the  security."  Accordingly,  (i) 


'"Paragraphs  (cX4Mi).  (c)(4)(ii)  and  (c)(4)(iv)  of 
rule  2a-7.  "The  term  "unconditional  demand  feeture 
issued  by  a  non-controlled  person"  is  defined  in 
paragraph  (aX26)  of  rule  2a-7. 

■ '  Paragraph  (a)(9)(iii)P)(l)  of  rule  2a-7. 

»  Paragraph  (aX9)(iiiJP)(2)  of  rule  2a-7. 

■3  Paragraph  (cM3)(iii)  of  rule  2a-7,  as  proposed  to 
be  amended.  Proposed  amendments  to  llie  rule's 
credit  quality  provisions  would  reflect  proposed 
amendments  to  other  provisions  of  the  rule  by 
p^pnitting  a  fund  that  holds  a  security  that  is 
subject  to  a  guarantee  and  a  conditional  demand 
iaature  to  substitute  the  rating  of  the  guarantee  for 


the  exclusion  from  the  issuer 
diversification  standards  for  securities 
subject  to  unconditional  demand 
features  from  a  non-controlled  person 
would  be  expanded  to  include  a^ 
securities  subject  to  guarantees  ^om  a 
ncm-controlled  person.'*  (ii)  the  Rating 
Requirement  would  be  extended  to  all 
guarantees  (with  certain  exceptions),'^ 
and  (iii)  the  Notification  Requirement 
would  be  extended  to  all  guarantees  for 
which  substitution  is  permissible.'' 

c  Rating  Requirement  for  Guarantees 

.  The  March  Amendments  to  rule  2a- 
7  limit  a  money  market  fimd  to 
investing  in  securities  subject  to 
demand  features  (whether  conditional 
or  imconditional)  that  have  received  a 
short-term  rating  from  an  NRSRO. '^  The 
Commission  explained  that  it  believed 
that  such  a  requirement  would  provide 
a  degree  of  additional  protection  by 
ensuring  input  into  the  minimal  credit 
risk  determination  &om  an  outside 
source.'*  Because  most  banks  and  other 
institutions  issuing  demand  features  are 
rated,  the  Commission  concluded  that 
obtaining  a  rating  was  not  an 
unreascmable  or  a  burdOisome 
requirement  for  an  institution  that  is  in 
the  business  of  lending  its  credit  and 
would  not  significantly  diminish  the 
supply  of  available,  high  quahty, 
eligible  securities. 

As  noted  above,  the  Commission  is 
proposing  to  extend  the  Rating 
Requirement  to  guarantees,"  and  to 
modify  this  requirement  in  three  othm 
respects:* 

•  Conditional  demand  features  would 
be  exempted  from  the  Rating 


the  rating  of  the  underlying  security.  Paragraph 
(c)(3)(iv)(C)  of  rule  2a-7,  as  proposed  to  be 
amended.  Coiuistent  with  the  current  rule,  the  fund 
would  continue  to  be  required  to  consider  the  rating 
of  the  conditional  demand  feature  in  evaluating  the 
credit  quality  of  the  entire  instrument  Paragraph 
(cK3)(iv)(A)  of  rule  2a-7,  as  proposed  to  be 
amended. 

■'Paragraph  (c)(4)(i)  of  rule  2a-7,  as  proposed  to 
be  amended.  The  term  "guarantee  issued  by  a  non- 
controlled  person"  is  defined  in  paragraph  (aMlS) 
of  rule  2a-7,  as  proposed  to  be  amended. 

"  Paragraph  (a)(10)(iii)(A)  of  rule  2a-7,  as 
proposed  to  be  amended.  See,  infra  Section  LB.1.C 
of  this  Release  for  a  description  of  other  proposed 
amendments  to  the  Rating  Requirement 

•«  Paragraph  (a)(10)(iu)(B)of  rule2«-7.as 
proposed  to  be  amended. 

'^See  paragraph  (a)(9)(iii)P)(l)  of  rule  2a-7 
(definition  of  "eligible  security").  Securities  subject 
to  demand  features  issued  on  or  before  lune  3, 1996 
were  "grandfathered."  and  are  not  required  to  ba 
rated.  Release  21837,  supra  note  1  at  Section  V.B. 
The  )une  3  "grandfathering  date"  was  suspended 
imtil  the  Commission  adopts  the  technical 
amendments  proposed  for  comment  in  this  ralaaaa. 
See  Compliance  Date  Release,  supra  note  4. 

'■Release  21837,  supra  note  1,  at  Section  n.C2.a. 

'*Sae,  supra  Section  I.B.l.b.  of  this  Ralaaaa. 

»See  paragraph  (aXlONiU)(A)  of  rule  2*-7.  oa 
proposed  to  be  amended. 
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Req\iirement.2i  Conditional  demand 
features  do  not  act  as  a  complete  credit 
substitute  for  the  credit  quality  of  the 
underlying  secvtrity,  and  a  fund  should 
be  able,  with  relative  ease,  to  substitute 
a  new  provider  of  a  conditicmal- 
guarantee  for  an  existing  provider  that  is 
experiencing  credit  problems. 

•  Any  rating  from  an  NRSRO  (rather 
than  only  a  short-term  rating)  would 
satisfy  the  Rating  Requirement.  A  long- 
term  rating  would  satisfy  the  primary 
ob)ective  of  the  Rating  Requirement, 
which  is  to  ensure  input  into  the 
minimal  credit  risk  determination  by  an 
outside  source.^  In  addition,  the  long-^ 
term  rating  assigned  to  a  guarantee  may 
be  relevant  to  a  fund  in  evaluating  the 
ability  of  the  guarantor  to  perform  under 
the  twms  of  the  guarantee.^^ 

•  A  guarantee  issued  by  a  person  that 
is  controlled  by,  controls,  or  is  tmder 
common  control  with  the  issuer  of  the 
security  would  be  excepted  from  the 
Rating  Requirement.  An  entity  that 
guarantees  a  secxuity  issued  by  a 
controlled  person  may  not  be  in  the 
business  of  lending  its  credit,  and  such 
a  requirement  may  by  burdensome  and 
result  in  a  diminished  supply  of  high 
quahty,  eUgible  securities.^* 

d.  Demand  Features  and  Guarantees  Not 
Relied  Upon 

The  March  Amendments  permit  a 
fund  that  is  not  relying  on  a  particular 
put  for  satisfaction  of  the  rule's  credit 
quaUty  or  maturity  standards,  or  for 
liquidity,  to  exclude  that  put  in 
determining  its  compliance  with  the 


rule's  put  diversification  standards.^ 
The  Commission  is  proposing 
amendments  to  the  rule  that  would 
provide  that  a  demand  fe^ure  or 
guarantee  that  is  not  relied  upon  to 
satisfy  the  rule's  credit  quality  or 
diversification  standards,  or  for 
Uquidity.  is  not  subject  to  any  of  the 
rule's  reqiiirements.^ 

2.  Diversification  and  Quality  Standards 
Applicable  to  Issuers 

a.  Second  Tier  Securities 

The  proposed  amendments  would 
clarify  the  scope  of  the  issuer 
diversification  standards  applicable  to 
taxable  fund  investment  in  second  tier 
securities,  and  tax  exempt  fund 
investment  in  second  tier  conduit 
securities.  Under  rule  2a-7.  a  tax^le 
fund  may  not  invest  more  than  one 
percent  of  its  total  assets  in  second  tier 
securities  issued  by  a  single  issuer,  and 
a  tax  exempt  fund  maiy  not  invest  more 
than  one  percent  of  its  total  assets  in 
second  tier  conduit  securities  issued  by 
a  single  issuer.^  Proposed  amendments 
to  the  rule's  issuer  diversification 
provisions  would  clarify  that  these 
limits  are  not  applicable  to  secxirities 
subject  to  a  guarantee  issued  by  a  non- 
controlled  person.^  Accordingly,  such 
securities  would  only  be  subject  to  the 
rule's  guarantee  diversification 
requirements.^ 


"  Tha  proposed  definition  of  the  tenn 
"guarantee"  does  not  include  conditional  demand 
features.  See  paragraph  (a)(14)  of  rule  2a-7.  as 
proposed  to  be  amended 

22  Release  21S37,  supra  note  1.  at  Section  II.C2.a. 

z>For  example,  a  rating  representing  the  long- 
term  creditworthiness  of  a  guarantor  may  be 
significant  to  a  fund  holding  a  long-term  security 
sut^ect  both  to  a  conditional  demand  feature  that 
is  relied  upon  to  shorten  the  maturity  of  the 
underlying  security  and  a  guarantee.  See  paragraphs 
(cK3)(iv)(A)  and  (c)(3)(iv)(C)  of  rule  2»-7.  as 
proposed  to  be  amended  (a  long-term  security 
sulqect  to  a  conditional  demand  feature  is  an 
eligible  security  only  if  the  conditional  demand 
feature  is  an  eligible  security,  and  the  underlying 
security  (or  any  guarantee  of  the  underlying 
security)  has  received  a  short-term  or  long-term 
rating  from  the  requisite -NRSROs  within  the  two 
highest  short-term  or  long-term  rating  categories). 

''The  proposed  amendments  also  would  have  the 
eflect  of  exempting  issuer-provided  demand 
features  from  the  Rating  Requirement.  This 
proposed  provision  is  consistent  with  those 
provisions  of  the  March  Amendments  that  permit 
a  fond  to  disregard  issuer-provided  demand 
features  in  determining  its  compliance  with  the 
rule's  put  diversification  requirements.  Paragraph 
(cX4Kvi)(B)(l)  of  rule  2a-7;  See  Release  21837, 
supra  note  1,  at  Section  n.Cl.c  (securities  subject 
to  "issuer-provided  demand  features  can  be  vie%ved 
as  the  functional  equivalent  of  short-term  securities 
that  an  'rolled  over'  periodically."). 


»  Paragraph  (c)(4)(vi)(B)(4)  ofnile  2»-7. 

''Paragraph  (c)(5)  of  rule  2a-7,  as  propoaed  to  be 
amended  Tliis  proposed  amendment  would  codify 
a  staff  interpretive  position.  QftA  Letter,  supra  note 
3,  at  QltA  2  (a  put  that  is  not  relied  upon  may  be 
disregarded  for  all  purposes  under  the  rule, 
including  the  Rating  Requirement,  and  provisions 
of  the  rule  that  require  the  fund's  board  of  director* 
to  reduce  investment  in  securities  subject  to 
downgraded  demand  features  absent  e  finding).  A 
fund  holding  securities  subject  to  demand  features 
or  guarantees  that  the  fund's  board  of  directors  has 
determined  are  not  being  relied  upon  would  be 
required  to  establish  written  procedures  requiring 
periodic  re-evaluetions  of  this  determination. 
Paragraph  (cH8)(ii)  of  rule  2a-7  (paragraph  (c)(9)(ii) 
of  rule  2a-7  as  proposed  to  be  amended). 

''Paragraphs  (c)(4)(iv)(A)(I)  and  (c)(4)(iv)(B)(l)  of 
rule  2a-7. 

a  Paragraphs  (cK4)(l)(CKl)  and  (cM4)(i)(C)(2)  of 
rule  2«-7,  as  proposed  to  be  amended  Rule  2a-9 
also  limits  a  taxable  fund  and  a  tax  exempt  fund 
to  investing  no  more  than  five  percent  of  total  assets 
in  second  tier  securities  and  second  tier  conduit 
securities  respectively.  See  paragraphs 
(cM4)(iv)(A)(2)  and  (c)(4)(iv)(B)(2)  of  rule  2a-7  ("five 
percent  quality  test").  The  proposed  amendments 
would  not  make  any  substantive  changes  to  the  five 
percent  quality  test,  and  thus  a  taxable  fund,  for 
example,  could  not  Invest  more  than  five  percent 
of  its  total  assets  in  second  tier  securities  subject  to 
a  second  tier  demand  feature.  The  propoaed 
amendments  would  reorganize  the  rule -text  fay 
including  the  five  percent  quality  test  in  the ' 
paragraph  of  the  rule  that  addresses  portfolio 
quality,  rather  than  portfolio  diversification.  Set 
paragraph  (c)(3Mii)  of  rule  2a-7,  as  proposed  to  be 
amended  [portfolio  quality — second  tier  securities). 

»  Paragraphs  (c)(4)(i)  and  (cK4)(iii)  of  rule  2*-7, 
as  proposed  to  be  amended. 


b.  Repurchase  Agreements 

Rule  2a-7  allows  a  fund  to  "lOok 
through"  a  repurchase  agreement 
("repo")  to  the  imd^ying  coUatnal  and 
thereby  ignore  the  counterparty  in 
determining  compliance  with  the  rule's 
diversification  limitations  wdien  the 
obligation  of  the  counterparty  is 
"ooUaterahzed  fuUy."  »  A  repo  is 
collateralized  fully  if,  among  other 
things,  it  is  collateralized  by 
Government  securities  or  other 
securities  listed  in  the  rule  that  permit 
the  repo  to  receive  favorable  treatment 
under  applicable  bankruptcy  law.  This 
provision  of  the  rule  is  intended  to 
ensure  that  the  securities  collateralizing 
the  repo  can  be  liquidated  prompUy  in 
the  event  of  the  bankruptcy  of  the        ** 
counterparty.  Since  the  publication  of 
the  March  Amendments,  nimierous 

auestions  have  been  raised  concerning 
le  eligibility  of  cash  and  certain  types 
of  securities  that,  although  not  Usted  in 
the  rule,  may  (or  may  not)  constitute 
appropriate  collateral  to  avoid  a  stay  in 
the  event  of  a  bankruptcy." 

Although  the  determination  of  how  a 
bankruptcy  court  might  treat  a  rapo  is 
highly  relevant  for  "look  through" 
treatment  imder  rule  2a-7,  the 
Commission  believes  that  specifying  the 
types  of  collateral  that  meet  the  criteria 
of  relevant  provisi(Xis  of  bankruptcy  law 
in  rule  2a-7  is  unnecessary  to  fulfill  the 
underlying  purposes  of  the  rule. 
Therefore,  the  Commission  is  proposing 
to  revise  the  rule  to  omit  references  to 
specific  types  of  acceptable  collateral. 
Under  the  proposed  provision,  a  repo 
would  be  "collateralized  fully"  if  (i)  the 
collateral  consists  entirely  of  cash, 
Government  securities,  or  other 
securities  that  are  rated  in  the  highest 
rating  category  by  the  requisite  NRSROs, 
and  (ii)  upon  an  event  of  insolvency 
with  respect  to  the  seller,  the  repo 
would  qualify  imder  a  provision  of 
applicable  insolvency  law  providing  an 
exclusion  from  any  general  stay  of 
creditors'  rights  against  the  seller.^^ 


"Paragraph*  (aX4)  and  (cX4Xt<XAXI)  of  rale  2a- 
7. 

»  See,  e.g.,  QkA  Letter,  tupt*  note  3,  at  QftA  12. 

"Paragraphs  (a)(5Kiv)  and  (a)(5Kv)  of  rule  2a-7. 
as  proposed  to  be  amended.  In  addition,  a  money 
market  fund  must  evaluate  the  repo  counterparty's 
creditworthiness  in  order  to  minimize  the  risk  that 
money  market  funds  do  not  enter  into  repos  with 
parties  that  present  a  serious  risk  of  becoming 
involved  in  bankruptcy  proceedings.  The 
Commission  previously  published  a  release  setting 
farth  the  conditions  under  which  the  Division  of 
Investment  Management  would  not  recommend 
enforcement  action  under  Section  12(d)(3)  of  the 
1940  Act  if  an  investment  company  entered  into  a 
r«po  with  persons  engaged  in  securities-related 
businesaes.  Securities  Trading  Practices  of 
Registered  Investment  Companies,  Investment 
Company  Act  Release  No.  13005  ffeb.  2. 19S3}  i4« 

CootiiuMd 


66624       Federal  Riyister  /  Vol.  61,  No.  244  /  Wednesday,  December  18,  1996  /  Proposed  Rules 


Under  the  proposed  amendments,  a 
fund  entering  into  a  repo  collateralized 
by  traditional  types  of  Government 
securities  (as  most  do)  could  conclude 
easily  that  the  repo  qualifies  for  "look 
through"  treatment  (assuming  other 
requirements  of  the  rule  are  met),  while 
'  funds  wishing  to  enter  into  repos  using 
less  traditional  forms  of  collateral  may 
rely  on  opinions  of  bankruptcy  counsel. 

c.  Refunded  Securides  *' 

The  March  Amendments  permit  a 
fund  to  "look  through"  refunded 
securities  '^  to  the  escrowed  securities 
in  deteimining  its  compliance  with  the 
rule's  issuer  diversification  standards 
under  certain  conditions,  one  of  which 
is  that  an  independent  public 
accountant  has  certified  that  the 
escrowed  Government  securities,  or  any 
subsequent  substitution  of  the  escrowed 
securities,  will  satisfy  all  payments  of 
principal,  interest  and  applicable 
premiums  on  the  refunded  securities 
(collectively,  the  "accountant's 
certifications").^  NRSROs  in  rating 
refunded  securities  typically  require  an 
independent  third  party  to  make  the 
same  determination.^'  Therefore,  the 
Commission  is  proposing  to  provide 
that  the  accountant's  certifications  need 
not  be  obtained  if,  in  connection  with 
the  placement  of  Government  securities 
into  the  escrow  account,  the  refunded 
securities  have  received  a  rating  from  an 
NRSRO  in  the  highest  category  for  debt 
obligations.^ 

d.  Three-Day  Safe  Harbor 

Rule  2a-7  permits  a  taxable  or 
national  fund  to  invest  up  to  twenty-five 
p«cent  of  its  total  assets  in  the  first  tier 
securities  of  a  single  issuer  for  up  to 
three  business  days  ("three-day  safe 
harbor").^  The  proposed  amendments 


FR  5824  (Fab.  9. 19S3))  ("Kapo  RetaaM").  Ona  of 
the  condition*  stated  in  the  Repo  Release  was  that 
the  repo  be  "fully  collateralized,"  although  a 
description  of  "hilly  collateralized"  did  not  include 
all  of  the  conditions  in  rule  2a-7,  as  amended  by 
the  March  Amendments.  A  money  market  fund 
entering  into  a  repo  that  is  "collateralized  fully" 
within  the  meaning  of  paragraph  (a)(4)  of  rule  2«- 
7  (paragraph  (aXS)  of  rule  2a-7.  as  proposed  to  be 
amended)  would  meet  the  "fully  collateralized" 
requirement  of  the  Repo  Release.  Investment 
companies  other  than  money  market  funds  are  not 
required  to  comply  with  this  provision  of  rule  2a- 
7  to  avoid  violating  Section  12(d](3). 

"Paragraph  (a)(18)  of  rule  2a-7  generally  defines 
"refunded  securities"  as  securities  whose  payment 
is  funded  and  secured  by  Government  securities 
piaCMl  in  an  escrow  account 

**Pnpaphs  (ani8)(ii],  (aUlSKUn  and 
(cX4XviKA)(2)ofrule2a-7. 

»  See.  e.g..  Standard  ft  Poor's  Munidpal  Finance 
Criteria,  176-177  (1996). 

>*Puagraph  (a)(19XiU)  of  rule  2»-7.  as  [mpaaed 
tobeamended. 

"Paragraph  (cX4KUi)  of  rule  2»-7  (paragraph 
(cX4Xi)(A)  of  rule  2a-7,  a«  propoaMl  to  be 


restore  unintentionally  omitted 
language  stating  that  a  fund  may  not 
make  more  than  one  investment  at  any 
time  during  the  three  day  period.^ 

3.  Asset  Backed  Securities  and  ^ ., 

Synthetic  Securities  ■"•■ 

a.  Rating  Requirement  «.  v  " 

The  March  Amendments  provide 
separate  credit  quality,  diversification 
and  maturity  standards  for  asset  backed 
securities  and  synthetic  securities 
Jpllectively,  ''ABSs").  The  amendments 
4^ovide  that  an  ABS  is  not  an  eligible 
security  imless  it  has  received  a  rating 
from  an  NRSRO.  The  ABS  covered  by 
the  rule  include  interests  in  pools  of 
receivables,  such  as  credit  card  debt,  as 
well  as  short-tOTm  synthetic  tax  exempt 
securities.^  The  Commission  adopted 
the  rating  requirement  because  an 
NRSRO  rating  would  ensure  that  an 
independent  legal,  structural  and  credit 
analysis  of  the  ABS  had  taken  place.  In 
addition,  the  Commission  stated  that,  in 
light  of  the  role  that  the  NRSROs  have 
played  in  the  development  of  structured 
finance,  a  rating  requirement  should  not 
be  burdensome.^ 

The  Commission  is  proposing  to 
modify  the  rating  requirement  for  ABS 
to  exempt  bom  the  rating  requirement 
any  ABS  Substantially  all  the  qualifying 
assets  of  which  consist  of  the 
obligations  of  one  or  more  municipal 
issuers.*'  In  proposing  the  rating 
requirement  few  ABSs,  the  Commission 
noted  that  when  an  ABS  consists  of  a 
large  pool  of  financial  assets,  such  as 
credit  card  receivables  or  mortgages,  the 
ABS  may  not  be  susceptible  to 
conventional  means  of  credit  risk 
analysis  because  credit  quality  is  based 
not  on  a  single  issuer  but  an  actuarial 
analysis  of  a  pool  of  financial  assets,^ 
Industry  participants  have  suggested 
that  this  is  usually  not  the  case  with 
respect  to  synthetic  structures  and 
mimidpal  pools,  whose  qualifying 
assets  generally  consist  of  no  more  than 
a  few  mimicipal  issuers  (or,  in  the  case 


amended).  Because  single  state  fuads  are  required 
to  be  diversified  only  as  to  seventy-Bve  percent  of 
their  assets,  they  have  available  a  twenty-fire 
percent  basket  to  accommodate  purchases  in  Hccess 
of  five  percent  Paragraph  (c)(4)(ii)  of  rule  2a-7 
(paragraph  (oX4)(i)(B)  of  rule  2a-7,  as  proposed  to 
be  amended).  As  a  result  the  three-day  saie  harbor 
of  rule  2a-7  is  not  available  for  single  state  funds. 

"Paragraph  (c)(4)(i)(A)  of  rule  2a-7.  as  proposed 
to  be  amended. 

''Synthetic  securities  are  described  in  Revisions 
to  Rules  Regulating  Money  Market  Funds, 
Investment  Company  Act  Release  No.  199S9  (Dec. 
17. 1993)  158  FR  685S5  (Dec  28, 1993)|  ("Release 
19959")  at  Section  n.C4. 

'ORaleaae  21837,  tupn  note  1  at  SectioD  ILE.4. 

"  Paragraph  (aXlOXu){B)  of  rule  2«-7,  •• 
proposed  to  be  amended. 

o  Release  19959,  tupn  note  39,  at  text 
accompanying  n.111. 


of  some  pools,  several  municipalities 
located  in  a  particular  state).  Thus,  the 
credit  analysis  for  these  structures  is 
typically  no  different  than  that  required 
for  a  security  directly  issued  by  the 
municipality.*' 

The  Commission  is  also  proposing  to 
revise  the  rule  to  clarify  that,  consistent 
with  other  proposed  provisions  of  the 
rule,  an  ABiS  subject  to  a  guarantee 
(which  generally  would  be  required  to 
rated  **),  would  itself  not  be  required  to 
be  rated  by  an  NRSRO,^  Under  the 
proposed  amendments,  a  fimd  holding 
an  ABS  fully  supported  by  a  guarantee 
would  be  permitted  to  substitute  the 
(Sedit  quality  of  the  guarantee  in 
determining  the  credit  quality  of  the 
ABS,^  and  to  exclude  the  ABS  in 
determining  its  compliance  with  the 
rule's  issuer  diversification  standards.^ 

b.  DiversificaticHi  Standards 

The  March  Amendments  treat  the 
special  purpose  entity  as  the  issuer  of 
the  ABS  and  therefore  require  that  rule 
2a-7's  diversification  standards  be  met 
with  respect  to  the  special  purpose 
entity.  The  amendments  create  an 
exception  to  this  treatment,  however, 
requiring  a  fund  to  "look  through"  the 
special  purpose  entity  to  any  issuer  of 
qualifying  assets  whose  obligations 
constitute  ten  percent  or  more  of  the 
principal  amount  of  the  qualifying 
assets  of  the  special  puq>ose  entity  ("ten 
percent  obligor").^  Fot  diversification 
purposes,  a  fund  is  required  to  treat 
these  ten  percent  obligors  as  if  they 
issued  a  proportionate  amount  of  the 
special  purpose  entity.^ 

Some  or  all  of  the  qualifying  assets  of 
certain  ABSs  ("primary  ABSs")  also 
consist  of  other  ABSs  ("secondary 
ABSs").  The  proposed  amendments 
would  clarify  that  a  ten  percent  obligor 
that  is  also  the  issuer  of  secondary  ^Ss 
would  be  deemed  to  have  issued  a 
portion  of  the  assets  of  the  primary  ABS 
that  such  secondary  ABSs  represent.  For 
purposes  of  identifying  ten  percent 
obligors,  the  proposed  amendments 
would  provide  that  a  fund  should 


*>  Industry  representatives  have  also  suggested 
that  because  many  synthetics  are  not  rated,  the 
rating  requirement  may  restrict  available  supply. 
ABSs  that  involve  the  securitization  of  finandal 
assets,  on  the  other  hand,  are  typically  rated,  and 
the  rating  requirement  does  not  impoae  any 
unnecessary  burden. 

♦•Paragraph  (a)(10)(iiiKA)  of  rule  2«-7.  as 
proposed  to  be  amended. 

«  Paragraph  (a)(lO)(ii)(B)of  rule  2*-7.m 
proposed  to  be  amended. 

^Paragraph  (cX3)(Ui)  of  rule  2a-7,  as  proposed  to 
be  amended. 

<^  Paragraph  (cX4)(i)  of  rule  2a-7,  as  propoaed  to 
beamendad. 

•Paragraph  (cX4XviXAX4)  of  tula  2a-7. 

•H.:  Paragraph  (cM4XtlX0Kl)  of  rule  2a-r.  n 
propoaed  to  be  amended. 


FedCTal  Regjater  /  Vol.  61,  No.  244  /  Wednesday.  December  18,  1996  /  Proposed  Rules       6662S 


continue  down  the  chain  of  ten  percent 
obligors  until  a  special  purpose  entity 
with  no  ten  percent  obligors  is 
readied.^  Finally,  the  Commission  is 
proposing  to  clarify  that  in  the  case  of 
the  obligations  of  a  ten  percent  obligor 
diat  are  treated  as  being  held  directly  by 
the  fund,  any  demand  features  and 
guarantees  supporting  the  obligations 
are  treated  as  being  held  by  the  fund 
and  should  be  subject  to  the  rule's 
demand  feature  and  guarantee 
diversification  tests.^'  Comment  is 
requested  on  the  proposed  amendments. 

Some  industry  4>articipants  have 
raised  concern  about  the  ABS 
diversification  test  because  a  fund  could 
invest  more  than  ten  percent  of  its  total 
assets  in  ABSs  issued  by  a  special 
purpose  entity  with  one  or  more  ten 
percent  obligors. ^^  a  fund's  investment 
of  a  significant  portion  of  its  total  assets 
in  a  single  ABS  might  expose  the  fund 
and  investors  to  an  undue  amount  of 
structural  risk  (e.g.,  the  risk  that  the 
special  purpose  entity  might  be  affected 


"Paragraphs  (cK4Kll)(D)(l)  and  (c)(4KD)(ii)(2)  of 
rule  2a-7,  as  proposed  to  be  amended.  The 
proposed  amendments  reflect  the  approach 
ilhistrated  in  materials  prepared  by  the  staff  of  the 
Division  of  Investment  Management  See  Materials 
for  1996 IQ  Conference  on  Money  Market  Fund 
Regulation:  Asset  Backed  Securities  and  Synthetic 
Securities— Application  of  Paragraph  (c)(4)(vi)(AK4) 
of  Rule  2a-7  (May  9, 1996)  (copies  available  upon 
request).  Some  industry  participanu  have  urged 
that  the  rule's  diversification  requirements  be 
amended  to  require  money  market  funds  to  look 
through  to  the  receivables  underlying  asset  backed 
securities,  and  have  maintained  that  a  fund  holding 
an  asset  backed  security  is  exposed  only  to  the 
credit  quality  of  the  ultimate  obligors  and  not  the 
special  purpose  entity.  The  Commission  is  not 
proposing  to  follow  this  approach  for  several 
reasons.  First,  the  status  of  an  ABS  as  an  eligible 
investment  for  a  money  market  fund  is  not  based 
on  the  creditworthiness  of  each  obligor,  but  rather 
on  the  creditworthiness  of  the  entire  pool  of  assets, 
which  typically  is  evaluated  and  rated  based  on  the 
actuarial  experience  of  similar  pools  with  similar 
features  (such  as  an  overcollateralization).  Second, 
applying  the  rule's  diversification  tests  to  the 
ultimate  obligors  of  an  ABS  could  permit  a  fund  to 
invest  a  significant  percentage  of  its  total  assets  in 
a  single  ABS.  Third,  the  suggested  approach  would 
create  significant  administrative  burdens  on  funds 
ihat  purchase  ABSs,  because  the  funds  would  have 
to  identify  and  monitor  each  obligor  (or  each 
guarantor  of  each  obligor),  and  determine  whether 
the  value  of  these  obligations,  together  with  any 
other  securities  issued  by  that  obligor  that  the  hinds 
hold  directly  or  propose  to  acquire,  would  exceed 
the  applicable  diversification  requirements. 

91  Paragraph  (c)(4)(ii)(D)(3)  of  rule  2«-7,  as 
proposed  to  be  amended. 

"  For  example,  a  fund  could  invest  fifty  percent 
of  its  total  assets  in  ABSs  issued  by  a  special 
purpose  entity  whose  qualifying  assets  consist  of 
the  obligations  of  ten  individual  ten  percent 
obligors.  Under  the  rule's  diversification  tests,  each 
ten  percent  obligor  would  be  deemed  to  be  the 
issuer  of  five  percent  of  the  fund's  total  assets  [(ten 
percent  obligation)  x  (fifty  percent  investment)]. 
This  result  would  be  technically  consistent  with  the 
diversification  provisions  of  the  rule,  even  though 
such  an  investment  would  expose  fifty  percent  of 
the  fund's  total  assets  to  the  structural  risk  inherent 
in  the  special  purpose  entity  issuing  the  ABSs. 


by  the  bankruptcy  of  the  sponsor). 
Comment  is  requested  whether  the  rule 
should  restrict  direct  and  indirect  fund 
investment  in  the  obligations  of  a  single 
special  purpose  entity  to  a  specified 
percentage  of  fimd  assets  [e.g.,  ten 
percent  of  fimd  assets). 

c.  Demand  Features  and  Guarantees 

Under  rule  2a-7,  a  fund  holding  an   . 
ABS  subject  to  a  demand  feature  from 
a  controlled  person  is  subject  to  the 
rule's  ten  percent  diversification 
limitation  applicable  to  demand  featiuvs 
and  puts,  and  thus  may  not  be  able  to 
include  this  investment  in  its  "twenty- 
five  percent  basket."  ^^  The  sponsor  of 
an  ABS  may  own  residual  interests  in 
the  special  purpose  entity,  in  which 
case  the  sponsor  may  "control"  the 
special  purpose  entity  v«rithin  the 
meaning  of  section  2(a)(9)  of  the  1940 
Act.« 

The  Commission  restricted  fund  use 
of  the  twenty-five  percent  basket  to  non- 
controlled  persons  to  minimize  a  fund's 
concentration  of  assets  in  a  single 
economic  enterprise.'^  This  provision  of 
the  rule,  then,  was  designed  to  limit  a 
fund's  aggregate  exposure  to  the  risks  of 
related,  active  businesses.  Permitting  a 
fund  to  invest  more  than  five  percent  of 
its  total  assets  in  an  ABS  subject  to  a 
demand  feature  provided  by  a  sponsor, 
however,  would  not  have  this  effect, 
because  the  special  piupose  entity, 
imlike  an  active  enterprise,  is  a  limited 
purpose  vehicle  created  solely  for  the 
purpose  of  issuing  fixed  income 
securities  based  on  the  cash  flow  of  the 

aualifying  assets.  The  Commission  is 
lerefore  proposing  amendments  to  the 
definitions  of  "demand  feature  issued 
by  a  non-controlled  person"  and 
"guarantee  issued  by  a  non-controlled 
person"  to  include  sponsors  of  special 
purpose  entities.^  llie  effect  of  such  an 


''The  diversification  standards  applicable  to  puts 
under  nile  2a-7  apply  with  respect  to  seventy-five 
percent  of  a  fund's  total  assets — a  fund  need  not 
comply  with  the  rule's  put  diversification  standards 
with  respect  to  the  remaining  twenty-five  percent 
of  its  total  assets  ("tvrenty.five  percent  basket")  as 
long  as:  (1)  the  fund  holds  securities  in  the  besk«t 
that  ere  subject  to,  or  issued  by.  providers  of  puts 
that  are  first  tier  securities:  and  (2)  the  puts  held 
in  the  basket  are  puts  issued  by  non-controlled 
persons.  See  paragraphs  (a)(17)  (definition  of  "put 
issued  by  a  noo-controlled  person")  and  (c)(4)(*)  of 
rule2a-7. 

><  Section  2(a)(9)  of  the  1940  Act  defines 
"control"  to  mean  the  power  to  exercise  a 
oontTolling  influence  over  the  management  or 
policies  of  a  company,  unless  such  power  is  solely 
the  result  of  an  oSicial  position  with  such 
company.  Any  person  who  owns  beneficially,  either 
directly  or  through  one  or  more  controlled 
companies,  more  than  twenty-five  per  centum  of 
the  voting  securities  of  a  company  is  presumed  to 
control  such  company. 

>3  Release  21037.  supra  note  1.  at  Section  n.ClJ>. 

>•  Paragraphs  (aM9)  and  (aXlS)  of  rule  2ft-7,  as 
proposed  to  be  amended. 


amendment  would  be  to  permit  a  fund 
holding  an  ABS  to  include  any  6p>onsor- 
provided  demand  feature  o;  guarantee 
in  the  twraity-five  percent  basket.''' 

d.  Asset  Backed  Securities:  Otha  Issues 

Some  types  of  ABSs  may  consist  of 
qualifying  assets  whose  cash  flow  has 
been  "swapped"  to  a  financial 
institution  that  idtimately  acts  as  the 
primary  source  of  payment  to  funds 
holding  the  ABSs.  In  these 
circumstances,  it  may  be  appropriate  for 
the  fimd  to  treat  the  financial  institution 
as  the  issuer  of  the  ABSs  imder  the 
rule's  diversification  tests,  because  the 
fund  is  relying  on  the  creditworthiness 
of  that  institution.  Comment  is 
requested  on  whether  and  how  the  rule 
shoiild  be  amended  to  address  swaps 
and  similar  arrangements. 

4.  Other  Proposed  Amendments 

a.  Definition  of  Eligible  Security — 
Certain  Unrated  Securities 

Rule  2a-7  provides  that  an  unrated 
security  that,  when  issued  was  a  long- 
term  security  but  when  purchased  by 
the  fund  had  a  remaining  maturity  of 
less  than  397  calendar  days,  may  be 
considered  to  be  an-eligible  security 
based  on  whether  the  security  is 
comparable  in  quality  to  a  rated 
security,  unless  the  security  has 
received  a  long-term  rating  from  any 
NRSRO  that  is  not  within  the  three 
highest  categories  of  long-term  ratings.'' 
Proposed  amendments  to  the  rule 
permit  a  fund  to  treat  such  a  security  as 
an  eligible  security  if  that  security  had 
a  long-term  rating  from  the  requisite 
NRSROs''  within  the  three  highest 
rating  categories.*" 

b.  Acquisition  of  POTtfolio  Securities 

Several  provisions  of  the  rule  that  are 
applicable  to  the  purchase  of  portfolio 
securities  refer  to  the  piuchase  or 


"  Another  effect  would  l>e  that  a  sponsor- 
provided  guarantee  would  be  subject  to  the  rating 
requirement  for  guarantees.  See  supra  Section 
LB.l.c  of  this  Release  (a  guarantee  issued  by  a  non- 
controlled  person  is  subject  to  the  rating 
requirement  descril>ed  therein). 

M  Paragraph  (aK9)(iii)(B)  of  rule  2«-7. 

''The  term  "requisite  NRSROs"  is  defined  in 
paragraph  (a)(19)  of  rule  2a-7  (paragraph  (a)(20)  of 
rule  2a-7,  as  proposed  to  be  amenc^d)  to  mean:  (i) 
any  two  NRSROs  that  have  issued  a  rating  with 
respect  to  a  security  or  class  of  debt  obligations  of 
an  issuer;  or  (ii)  if  only  one  NRSRO  has  issued  a 
rating  with  respect  to  such  security  or  class  of  debt 
obligations  of  an  issuer  at  the  time  the  fund 
purchases  or  rolls  over  the  security,  that  NRSRO. 

«> Paragraph  (a)(10)(iiKA)  of  rule  2a-7,  as 
proposed  to  t>e  amended.  To  eliminate  duplicative 
text  in  the  definitions  of  "eligible  security."  "first 
tier  security"  and  "unrated  security."  the  {Mvposed 
amendments  would  delete  subparagraph  (ii)  from 
each  definition.  See  paragraphs  (aXlO).  (aXl2)  and 
(aX27)  of  rule  2«-7.  as  propoaed  to  be  amandad, 
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"rollover'*  of  the  security;*'  some  refer 
only  to  tlie  purchase^  or  acquisition " 
of  a  security  by  the  fund.^  To  make  the 
rule  more  uniform,  and  to  clarify  that 
the  failure  of  a  fund  to  exercise  a 
demand  feature  does  not  have  similar 
consequences  under  the  rule  as  a 
decision  to  rollover  commercial  paper, 
the  proposed  am«idments  would  add  to 
the  rule  the  defined  term  "acquisition," 
which  would  include  a  rollover  of  a 
security  (but  not  the  exercise  of  a 
demand  featxue.)" 

c.  Single  State  Funds 

The  March  Amendments  provide  that 
a  single  state  fund  is  limited  to  investing 
no  more  than  five  percent  of  its  assets 
in  the  seciirities  of  a  single  issuer  (other 
than  Government  securities],  but  only 
with  respect  to  seventy-five  percent  of 
its  total  assets.  The  remaining  twenty- 
five  percent  of  a  single  state  fund's 
assets  ("twenty  five  percent  basket") 
may  be  invested  in  the  securities  of  one 
or  more  issuers,  provided  they  are  first 
tier  securities.**  The  March 
Amendments  define  a  single  state  fund 
as  a  tax  exempt  fund  that  holds  itself 
out  as  primarily  distributing  income 
exempt  fix>m  the  income  taxes  of  a 
specified  state  or  lodaUty.*''  Since  the 
adoption  of  the  March  Amendments,  the 
Commission  has  become  aware  that  a 
few  money  market  funds  whose 
investment  objectives  are  to  distribute 
income  exempt  fi-om  the  income  taxes  of 
a  particular  state  cannot  hold 
themselves  out  as  single  state  funds 
because  they  may  not  primarily 
distribute  such  income.  The  proposed 
amendments  would  modify  the  ciurent 
definition  by  permitting  a  fund  to 
quahfy  as  a  single  state  fund,  and  make 
use  of  the  twenty-five  percent  basket,  if 
it  holds  itself  out  as  seeking  to 
maximize  the  amount  of  its  distributed 
income  that  is  exempt  from  the  income 
taxes  or  other  taxes  on  investments  of  a 
particular  state.** 


*>  S«e,  e.g..  paragraph  (a)(lO)  of  rule  2a-7 
(defimtion  of  "requisite  NRSROt"). 

"See.  e.g..  paragraph  (c)(3)(iii)  of  rule  2»-7 
(tacurities  subiect  to  conditioaal  demand  faaturas). 

"See.  e.g..  paragraphs  (cX3)(i)  (portfolio 
quality— general);  (cK4Ki)  (issuer  divorsificatioD— 
taxable  and  national  funds):  (cM4)(u)  (issuer 
diversification — single  state  funds):  (cH4Mv)  (put 
diversification):  and  (c)(5)(i)(A)(.?)  (downgrade  of 
unrated  security  or  second  tier  security  held  by  the 
fund)  of  rule  2a-7. 

**See  also  paragraph  (cX4)(iv)  of  mle  2»-7 
(diversification  tests  applicable  to  second  tier 
securities — references  to  "acquisition"  and 
"rollover"  but  not  to  "purchase"). 

•»  Paragraph  (a)(1)  of  rule  2a-7,  as  proposed  to  be 
amended. 

«*  Paragraph  (cK4)(ii)  of  rule  2a-7. 

"-Paragraph  (a)(21)  of  rule  2a-7. 

•*  Paragraph  (aX22)  of  rule  2a-7.  as  proposed  to 
baavanded. 


d.  Standby  Commitments 

Under  the  rule,  a  "standby 
commitment"  is  defined  as  a  put  that 
entitles  the  holder  to  same  day 
settlement,*"  and  may  be  purdiased  by 
the  fund  only  if  the  board  (or  its 
delegate)  finds  that  the  issuer  presents 
minimal  credit  risks.  ^  The  Commission 
is  proposing  to  delete  the  definition  of 
"standby  commitment"  and  all 
references  thereto  from  the  rule. " 
Changes  to  other  definitions  make  the 
use  of  this  term  in  the  rule  unnecessary; 
a  standby  commitment  that  falls  wifiiln 
the  definition  of  a  demand  feature 
would  be  treated  as  a  demand  feature 
imder  the  rule.  Standby  commitments 
that  do  not  fall  within  the  definition  of 
demand  feature  could  not  act  as  a 
substitute  for  the  credit  quality,  and 
could  not  be  relied  upon  to  shorten  the 
maturity  of  the  seciuity,  would  not 
expose  the  fund  to  any  significant  risks 
with  respect  to  the  issuer  of  the  standby 
commitment,  and  thus  would  not  be 
subject  to  any  of  the  rule's  quality  or 
diversification  requirements.'" 
Comment  is  requested  on  the  proposed 
amendment. 

e.  Downgrades,  Defaults  and  Other 
Events 

Proposed  amendments  to  rule  2a-7 
would  clarify  that  a  fimd's  investment 
adviser  (or  other  person)  is  required  to 
reassess  whether  an  luuated  security  or 
a  second  tier  security  continues  to 
present  minimal  credit  risks  to  the  fund 
when  it  becomes  aware  that  the  security 
has  been  downgraded  by  any  NRSRO 
below  that  NRSRO's  two  hi^est  short- 
term  rating  categories.^  This 
amendment  would  eliminate  any 
confusion  caused  by  the  langxiage  of  the 
rule,  as  amended  by  the  March 
Amendments,  that  some  indiistry 
participants  have  suggested  could  be 
read  to  require  such  a  reassessment 
upon  assignment  of  any  rating  below  the 


•» Paragraph  (a)(22)  of  rule  2«-7. 

'«>  Paragraph  (a)(9)(iii)(A)  of  rule  2a-7. 

''■  In  the  1985  release  proposing  amendments  to 
rule  2a-7,  the  Commission  explained  that  a  fund 
usually  pays  nothing  or  only  a  nominal 
consideration  for  a  standby  commitment,  and  the 
commitment  may  be  "exercised  only  as  a  last  resort, 
because  the  broker,  dealer,  or  other  nnaocial 
institution  (providing  the  standby  commitment) 
would  suffer  a  loss  on  the  transaction  if  the  exercise 
price  is  greater  than  the  market  value  of  the 
underlying  securities  at  the  time  of  exercise." 
Acquisition  and  Valuation  of  Certain  Portfolio 
Instruments  by  Registered  Investment  Companies. 
Investment  Company  Act  Release  No.  14607  (July 
1,  1985)  (50  FR  27982  Quly  9.  1985)).  If  there  is  a 
practical,  contractual  or  other  impediment  to  its 
exercise,  a  standby  conunitment  would  not  be  a 
"demand  feature"  under  rule  2a-7  because  it  is  not 
readily  exercisable  at  the  time  intervals  specified  in 
paragraph  (a)(7)  of  the  rule. 

'J  Paragraph  (cM6)(i)(A)(^)  of  rule  2a-7,  as 
proposed  to  be  amended 


two  highest  rating  categories,  whether 
short-term  or  long-term. 

f  .  Recordkeeping  Requirements 

The  Commission  is  proposing 
amendments  to  the  rule's  recordkeeping 
and  procedural  requirements.  First,  the 
proposed  amendments  would  replace 
certain  rule  text  inadvertently  omitted 
and  restore  the  requirement  that  a 
fund's  board  of  directors  (or  its  delegate) 
document  the  minimal  credit  risk 
determination  with  respect  to  all 
securities  in  the  fund's  portfoUo.'' 
Second,  the  proposed  amendments 
would  clarify  that  a  fimd  would  not  be 
required  to  establish  procedures 
concerning  demand  features  and 
guarantees  not  relied  upon  if  it  does  not 
hold  such  instruments.''*  Finally, 
proposed  amendments  to  the 
procedures  concerning  these  securities 
reflect  modifications  to  the 
diversification  test  for  asset  backed 
securities." 

g.  Investment  Companies  Holding 
Themselves  Out  as  Money  Market 
Funds 

Paragraph  (b)  of  rule  2a-7  provides 
that  it  is  "an  untrue  statement  of 
material  fact"  for  a  reg^ered 
investment  company  to  use  "money 
market"  or  a  similar  term  as  pmrt  of  its 
name,  or  to  hold  itself  out  to  investors 
as  a  money  market  fund  or  its 
equivalent  imless  the  fund  meets  the 
risk-limiting  conditions  of  rule  2a-7. 
Proposed  amendments  to  paragraph  (b) 
of  the  rule  would  restate,  using 
additional  rulemaking  authority 
recently  provided  to  the  Commission,''* 
the  rule's  prohibition  on  the  use  of  a 
name  by  an  investment  company  that 
would  suggest  the  company  is  a  money 
market  fund,  unless  that  company  is  a 
money  market  fimd  that  operates  in 
compliance  with  the  rule.''^ 


^Paragraph  (cKlO)(iii)  of  rule  2a-7,  as  proposed 
to  be  amended. 

^«  Paragraph  (cXSHii)  of  rule  2a-7.  as  proposed  to 
be  amended. 

"Paragraphs  (cXWiv)  and  (cMlOMv)  of  rule  2a- 
7,  as  proposed  to  be  amended. 

'•The  National  Securities  Markets  Improvement 
Act  of  1996  (Pub.  L.  No.  104-290)  amended  Section 
3S(d)  of  the  1940  Act  to  provide  that  "|i]t  shall  be 
unlawful  for  any  registered  investment  company  to 
adopt  as  a  pert  of  the  name  or  title  of  such 
company,  or  of  any  securities  of  which  it  is  the 
issuer,  any  word  or  words  that  the  Commission 
finds  are  materially  deceptive  or  misleading.  The 
Commission  is  authorized,  by  rule  or  regulation,  or 
order,  to  define  such  names  and  titles  as  are 
materially  deceptive  and  misleading." 

"Paragraph  (b)  of  rule  2a-7,  as  proposed  to  be 
amended. 
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n.  Propoaad  AmandnMBto  to  the 
AdrartiaiBg  Rnles 

The  Commission  is  also  proposing  to 
amend  the  Commission's  advertising 
rules  to  clarify  the  formula  used  by 
money  market  funds  to  calculate  jrield 
and  to  seek  to  ensure  that  investors  are 
not  confused  by  presentation  of  a  money 
market  fund's  short-term  total  return  in 
lieu  of  its  yield. 

A  Calculation  of  Yield 

The  Commission  adopted  a  uniform 
method  of  f!Alnilatiqg  money  maric^et 
fund  yield  in  1980  that  explicitly 
limited  income  reflected  in  yield  to 
investment  income.^  In  1983,  the 
Commission  revised  the  formula  to 
correct  a  flaw  in  the  formula  at  which 
time  the  limitation  on  investment 
income  was  unintentionally  omitted.'" 
Recently,  questions  have  been  raised 
regarding  die  inclusion  of  income  other 
than  investment  income  in  the 
advertised  yield  of  a  money  market 
fimd.  To  resolve  such  questions,  the 
Commission  is  proposing  to  amend  the 
formula  to  clarify  that  income  included 
in  yield  is  limited  to  investment 
income.*" 

B.  Use  of  Total  Return 

Some  money  market  funds,  instead  of 
advertising  their  performance  by 
quoting  a  seven-day  yield  calculated  in 
accordance  with  Commission  rules, 
have  used  quotations  of  total  return 
covwing  short  periods  of  time.  Even 
though  sales  material  may  properly 
identify  the  performance  figure  as  "total 
return,"  the  Commission  is  concerned 
that  many  investors  will  not  recognize 
the  distinction  or,  if  they  do,  will  not 
appreciate  the  difiiarence  between  total 
return  and  yield.  As  a  result,  investors 
.  may  assume  incorrectly  that  a  fund 
quoting  the  higher  total  return  figure  is 
a  better  performing  fund  than  the  other 
money  market  funds  quoting  yield."  In 


^Adv«tUing  by  InvMtnMnt  CompuiiM. 
InvMtoMnt  Ccxnpany  Act  IteleaM  No.  11379  (Sept 
aa  1980)  [45  FR  67079  (OcL  9, 1980)1. 

^  "Money  Maiiat"  Funds'  Incluuon  of  a 
Standudizad  Yiald  Confutation  in  PRMpectuae*, 
InvMtmMit  Company  Act  Ralaaaa  Na  13049  (Feb. 
28. 1983)  148  FR  10297  (Mar.  1 1. 1983)).  In  thU 
relaMa.  the  Commission  stated  that  "limiting  the 
yield  to  net  investment  ittcome  better  indicates  the 
earning  potential  of  a  fund's  poftfolio  and  thus  both 
ptomotas  catnpar^liiy  of  3rield  and  reduces  the 
potential  for  mialeeding  investors.*  *  *" 
(Emphasis  added.) 

"The  proposed  amendments  would  rsriae  Item 
22  of  Fonn  N-IA  (17  CFR  239.1SA  and  274.11A1, 
Hem  25  of  Form  N-3  (17  CFR  239.17a  and  274.11bl, 
and  Item  21  of  Form  N-«  (17  CFR  239.17b  and 
274.11c). 

*■  This  practice  typically  occurs  during  a  period 
of  declining  interest  rates  when  the  fund's  total 
return  will  be  higher  than  its  current  yield  because 
it  will  include  periods  of  time  during  which  the 


addition,  inveatcns  may  incorrectly 
assume  ^t  the  higher  "total  return"  is 
the  yield  they  can  expect  to  receive 
.up<Hi  an  investment  in  the  fund. 

In  seeking  to  ensure  that  the 
distinction  between  money  market  fund 
yields  and  ^ort-term  total  return  is 
clear,  the  Commission  is  proposing  to 
amend  rules  482  under  the  Securities 
Act  of  1933  and  34b-l  under  the  1940 
Act  to  require  that  total  return  used  in 
advertisements  and  sales  literature 
covw  a  period  of  at  least  one  year.  In 
addition,  the  Commission  is  proposing 
to  require  that  quotatioBS  of  total  return 
in  advertisements  and  sales  literature  be 
accompanied  by  a  quotation  of  current 
yield,  computed  in  accordance  with 
Commission  rules,  and  set  forth  with 
equal  prominence. 

nL  Kequest  far  Comment 

In  connection  with  its  review  of  the 
rules  and  forms  regulating  money 
mariwt  funds,  the  staff  has  become 
aware  of  a  fund  sponsor  that  established 
a  program  linking  a  money  market  fimd 
with  a  debit  card  available  for  use  by  the 
fund's  shareholders.  Under  the  program, 
rebates  earned  by  the  fund  on  credit 
card  transactions  entered  into  by  the 
fund's  shareholders  are  distributed  to 
the  shareholders  in  the  form  of 
income.^  This  type  of  income  is  not 
investment  income  and  its  inclusion  in 
the  money  market  fund's  standardized 
yield  is  not  permitted.'^  The 
Commission  solicits  comment  on  an 
appropriate  method  for  disclosing,  in 
connection  with  performance 
informatian,  these  rebate  amoimts  and 
other  types  of  arrangements  involving 
non-investment  income.  For  example, 
should  a  fund  be  able  to  advertise  a 
separate  rate  of  return  (as  a  percentage) 
for  the  rebate  feature  covering  the  same 
period  of  time  as  the  standardized 
yield? 

IV.  Transition  Period 

The  release  adopting  the  Kterch 
Amendments  provided  that  money 
market  funds  would  be  required  to 
comply  with  oertain  of  the  amendments 
by  October  3, 1996,  which  was 
approximately  six  months  from  the  date 
of  publication  of  the  March 


Amendments  in  The  i 
On  August  13, 1996,  the  Commission 
suspended  the  compliance  date  for  the 
March  Amendments  until  the  final 
versian  of  these  propoeed  amendments 
is  published  in  The  Federal  RegislOT.B 
Coonment  is  requested  on  an  appropriate 
compUance  date  for  these  tedmical 
amendmmts,  and  whether  the  release 
adopting  these  technical  amendments 
should  provide  for  a  compliance  period 
of  comparable  length  to  that  of  the 
March  Amendments. 

V.  Coet/Benefit  Analysto 

The  proposals  disaissed  above 
constitute  refinements  to  the  rules 
regulating  money  market  fimds,  and 
would  not  increase  costs  for  money 
mariiet  fimds,  their  advisers,  or  other 
market  participants.  The  proposed 
technical  amendments  would  clarify  the 
application  of  the  quality  and 
diversification  tests  imder  rule  28-7 
consistent  with  investor  protection.  The 
(Commission  requests  specific  comment 
on  its  assessment  of  the  costs  and 
benefits  associated  with  the  proposal, 
including  specific  estimates  of  costs  and 
benefits. 

VL  Pqperwoiic  Reduction  Act 

Certain  provisions  of  the  proposed 
amendments  contain  "collection  of 
information"  requirements  within  the 
meaning  of  the  Paperwork  Reduction 
Act  of  1995  (44  U.S.C.  3501  et  seq.).  and 
the  Commission  has  submitted 
proposed  amendments  to  the  Office  of 
Management  and  Budget  for  review  in 
accordance  with  44  U.S.C  3507(d).  The 
title  for  the  collection  of  information  is 
"Rules  Regulating  Money  Market 
Funds."  Ixte  Supporting  Statement  to 
the  Paperwork  Reduction  Act 
submission  notes  that,  because  the 
proposed  technical  amendments  to  rule 
2a-7  would  clarify  existing  reporting 
and  recordkeeping  (^ligations,  it  is 
estimated  that  they  would  have  no  efiiect 
on  the  wnr^iial  reporting  burden  of 
money  maiket  fiinds.  The  Supporting 
Statement  also  notes  that  the  propoeed 


fund  held  higher  yielding  securities.  It  may  also 
occur  in  order  to  avoid  the  limitation  on  income 
included  in  yield  to  investment  incoma.  See 
discussion  supn. 

»  See  Robert  D.  Hershy,  )r..  Sophia  Collier,  Soda 
Entreprmeur,  Uncorks  a  Money  Market  Fund,  N.Y. 
Times,  at  sec.  3,  p.  11. 

•>  Such  funds  clearly  can,  however,  for  example, 
advertise  the  dollar  value  of  the  rebate,  or  specify 
the  dollar  amounts  received  per  certain  dollars 
invested  in  the  fund  over  some  stated  period  of 
time. 


»« Release  21837,  supra  note  1,  A  Secdoa  VA 
ssCampUance  Deta  Releese.  nipm  note  4.  The 
March  Amsndmenu  darifiad  tfa^  floating  rata  and 
variaUe-rale  securities  radfustaUe  rate  aecnritiea'l 
must  reaaooably  be  expected  to  have  market  valuee 
that  approximate  their  amottiied  cost  vahias  on 
eech  interest  rate  adjustment  data  tlirough  their 
final  maturity  dates.  See  Release  21837,  supra  note 
1,  at  Section  H.F.4  and  paragraphs  (sXl2)  and 
(a)(30)  of  rule  2a-7  (definitions  of  "floating  late 
aecurity"  and  "variable  rate  security").  Becauae 
thaae  provisions  of  the  March  Amendments  merely 
clarified  tlie  application  of  existing  provisions  of 
the  rule,  whether  a  fund  or  its  adviser  must 
reasonably  expect  the  market  value  of  an  adjustabl* 
rate  security  to  approximate  its  amortixed  cost 
value  %vas  not  affected  by  the  Compliance  Date 
Rale 
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amendments  to  die  advertising  rules 
would  not  impose  any  new  paperwoiic 
burden  on  money  market  funds  because 
the  majority  of  money  market  funds  do 
not  indude  income  other  than 
investment  income  in  calculating  their 
yield,  and  do  not  advertise  total  return 
based  on  short  periods  of  time. 

Pursuant  to  44  U.S.C.  3506(c)(2)(B), 
the  Commission  solicits  cotnments 
concerning:  whether  the  proposed 
collection  of  information  is  necessmy 
for  the  proper  performance  of  the 
function  of  the  Commission,  including 
whether  the  information  shall  have 
practical  utility;  on  the  accuracy  of  the 
Ccnnmission's  estimate  of  the  burden  of 
the  proposed  collection  of  information; 
on  the  quality,  iitility,  and  clarity  of  the 
information  to  be  collected;  and 
whether  the  burden  of  collection  of 
informaticm  on  those  who  are  to 
respond,  including  through  the  use  of 
automated  collection  techniques  or 
other  forms  of  information  or 
technology,  may  be  minimized. 

Persons  desiring  to  submit  comments 
on  the  collection  of  information 
requirements  should  direct  them  to  the 
Office  of  Management  and  Budget, 
Attention:  Desk  Officer  for  the 
Securities  and  Exchange  Commission, 
Office  of  Information  and  Regulatory 
Affairs,  Washington,  DC  20503,  and 
should  send  a  copy  of  their  comments 
to  Jonathan  G.  Katz,  Secretary, 
Securities  and  Exchange  Commission, 
450  Fifth  Street,  NW.,  Washington,  DC 
20549  with  reference  to  File  No.  S7-29- 
96.  The  Office  of  Management  and 
Budget  is  required  to  make  a  decision 
concerning  the  collection  of  information 
between  30  and  60  days  alter 
publication,  so  a  comment  to  the  Office 
of  Management  and  Budget  is  best 
assured  of  having  its  full  e&iect  if  the 
Office  of  Management  and  Budget 
receives  it  within  30  days  of 
publication. 

Vn.  Summary  of  Initial  Regulatory 
Flexibility  Analysis 

The  Commission  has  prepared  an 
Initial  Regulatory  Flexibility  Analysis  in 
accordance  with  5  U.S.C.  603  regarding 
proposed  technical  amendments  to  rule 
2a-7,  and  proposed  amendments  to  the 
advertising  rules  applicable  to  money 
market  funds.  The  analysis  states  that 
the  proposed  technical  amendments  to 
rule  2a-7  are  not  intended  to  efiiect 
major  substantive  changes  to  the  rule, 
but  are  designed  to  codify  interpretive 
positions  taken  by  the  staff  of  the 
Division  of  Investment  Management; 
revise  terminology  in  the  rule  to  reflect 
common  usage;  modify  certain  of  the 
March  Amendments  so  that  the 
treatment  accorded  certain  instnmients 


by  rule  2a-7  more  closely  reflects  the 
treatment  accorded  to  those  instruments 
by  the  financial  markets;  and  make 
certain  other  technical  corrections.  The 
analysis  also  states  that,  in  light  of  the 
nature  of  the  proposed  technical 
amendments  to  the  rule,  it  would  be 
inconsistent  with  the  purposes  of  the 
Regulatory  Flexibility  Act  to  propose  to 
exempt  small  entities  from  the  coverage 
of  th£»e  amendments. 

The  analysis  also  discusses  the 
proposed  amendments  to  the 
advOTtising  rules  for  money  market 
funds.  The  analysis  explains  that  the 
proposed  amendments  are  designed  to 
clarify  the  formula  used  by  money 
market  funds  to  calculate  yield  and  to 
prevent  investors  from  being  confused 
or  misled  by  the  presentation  of  a 
money  market  fund's  short-term  total 
return  in  lieu  of  its  yield.  The  analysis 
states  that  the  concerns  that  caused  the 
Commissicm  to  imdertake  this  proposed 
rulemaking  are  equaUy  applicable  to 
funds  of  all  sizes.  A  copy  of  the  Initial 
Regulatory  Flexibility  Analysis  may  be 
obtained  by  contacting  Marjorie  S. 
Riegel,  Securities  and  Exchange 
Commission.  450  Fifth  Street,  NW.,  Mail 
Stop  10-6,  Washington,  DC  20549. 

Vm.  Text  of  Rule  and  Fonn       ^  ,  :. 
Amendments 

List  erf  Subjects  in  17  CFR  Parts  230, 
239,  270  and  274 

Investment  companies,  Reporting  and 
recordkeeping  requirements.  Securities. 

For  the  reasons  set  out  in  the 
preamble,  the  Commission  is  proposing 
to  amend  ch^ter  U,  tiUe  17  of  the  Code 
of  Federal  Regulations  as  follows: 

PART  23&-GENERAL  RULES  AND 
REGULATIONS,  SECURfTIES  ACT  OF 
1933 

1.  The  authority  citation  for  pari  230 
continues  to  read,  in  part,  as  follows:     . 

AuthoritT:  15  U.S.C  77b,  77f,  77g,  77h,  77j, 
778,  77888,  78c,  78d,  78/,  78in,  78n,  78o,  78w, 
797^(1).  7gt,  80&-6,  80a-29,  808-30,  and  80a- 
37,  imless  otherwise  noted. 


2.  Section  230.482  is  amended  by 
revising  paragraph  (d)  to  read  as 
follows: 

§230.482    Advertising  by  an  investment 
company  as  satisfying  requirements  of 
ssctionlO. 

*  *  •  •        'm       i.,-'-    '     ' '      ■ 

(d)  In  the  case  of  a  money  market 
fund: 

(1)  Any  quotation  of  the  money 
market  fund's  yield  in  an  advertisement 
shall  be: 

(i)  A  quotation  of  current  )rield  based 
on  the  method  of  computation 


prescribed  in  Form  N-lA  (§§  23d.l5A 
and  274.11A  of  this  chapter).  Form  N- 
3  (§§  239.17a  and  274.11b  of  this 
chapter),  or  Form  N-4  (§§  239.17b  and 
274.11c  of  this  chapter)  and  identifying 
the  length  of  and  the  date  of  the  last  day 
in  the  base  period  used  in  computing 
that  quotation;  or 

(ii)  A  quotation  of  current  yield 
described  in  paragraph  (d)(l)(i)  of  this 
section  and  a  corresponding  quotation 
of  effective  yield  based  on  tibe  method 
of  computation  prescribed  in  Form  N— 
lA  ($$23g.l5A  and  274.11  A  of  this 
chapter).  Form  N-3  (§§  239.17a  and 
274.11b  of  this  chapter),  or  Form  N-4 
(§§  239.17b  and  274.11c  of  Uiis  chapter); 
provided,  that  when  both  a  quotation  of 
current  yield  and  effective  yield  are 
used  in  the  same  advratisement,  each 
quotation  shall  relate  to  an  identical 
base  period  and  shall  be  given  equal 
prominence;  and 

(2)  Any  quotation  of  total  retiun  shall 
cover  a  period  of  no  less  than  one  year 
and  shall  be  accompanied  by  a 
quotation  of  the  fund's  current  yield 
described  in  paragraph  (d)(l)(i)  of  this 
section. 


PART  270— RULES  AND 
REGULATIONS,  INVESTMENT 
COMPANY  ACT  OF  1940 

3.  The  authority  citation  for  part  270 
is  amended  by  revising  the  general 
authority  as  follows: 

Authority:  IS  U.S.C  80a-l  et  seq.,  80a- 
34(b),  80a-37,  80a-39  unless  otiierwise  noted; 

4.  Section  270.2a-7  is  revised  to  read 
as  follows: 

f270.2a-7    Money  maflcsl  funds. 

(a)  Definitions.  (1)  Acquisition  (or 
Acquire)  shall  mean  any  purchase  or 
subsequent  rollover  (but  does  not 
include  the  failure  to  exercise  a  Demand 
Feature). 

(2)  Amortized  Cost  Method  of 
veduation  shall  mean  the  method  of 
calculating  an  investment  company's 
net  asset  value  whereby  portfolio 
securities  are  valued  at  the  fund's 
Acquisition  cost  as  adjusted  for 
amortization  of  premium  or  accretion  of 
discount  rather  than  at  their  value  based 
on  current  market  factors. 

(3)  Asset  Backed  Security  shall  mean 
a  fixed  income  security  (other  than  a 
Government  security)  issued  by  a 
Special  Purpose  Entity  (as  defined  in 
this  paragraph),  substantially  all  of  the 
assets  of  which  consist  of  Qualifying 
Assets  (as  defined  in  this  paragraph). 
Special  Purpose  Entity  shall  mean  a 
trust,  corporation,  partner^p  or  other 
entity  organized  for  the  sole  purpose  of 
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issuing  securities  which  entitle  their 
holders  to  receive  payments  that  depend 
primarily  on  the  cash  flow  from 
Qualifying  Assets,  but  does  not  include 
8  registered  investment  company. 
Qualifying  Assets  shall  mean  financial 
assets,  eiti^r  fixed  or  revolving,  that  by 
their  teims  convert  into  cash  within  a 
finite  time  period,  plus  any  rights  or 
other  assets  designed  to  assure  the 
servicing  or  timely  distribution  of  -    >  - . 
proceeds  to  security  hold«rs. 

(4)  Business  Day  shall  mean  any  day, 
other  than  Saturday,  Sunday,  or  any 
customary  business  holiday. 

(5)  Colfateralized  Fully  in  the  case  of 
a  repurchase  agreement  shall  mean  that: 

(ij  The  value  of  the  seciuities 
collateralizing  the  repurchase  agreement 
(reduced  by  the  transaction  costs 
(including  loss  of  interest)  that  the 
nioney  market  fund  reasonably  could 
expect  to  incur  if  the  seller  defaults)  is, 
and  during  the  entire  term  of  the 
repurchase  agreement  remains,  at  least 
equal  to  the  Resale  Price  (as  defined  in 
paragraph  (a)(S(v)  provided  in  the    .  - 
agreement: 

(ii)  The  money  market  fund  or  its 
custodian  either  has  actual  physical 
possession  of  the  collateral  or,  in  the 
case  of  a  security  registered  on  a  book 
entry  system,  the  book  entry  is 
maintained  in  the  name  of  the  money 
market  fund  or  its  custodian; 

(ill)  The  collateral  consists  entirely  of 
cash  items,  Government  Secxirities  or 
other  secxirities  that  at  the  time  the 
repurchase  agreement  is  entered  into  are 
rated  in  the  highest  rating  category  by 
the  Requisite  NRSROs;  and 

(iv)  Upon  an  event  of  insolvency  with 
respect  to  the  seller,  the  repurchase 
agreement  would  qualify  under  a 
provision  of  appbcable  insolvency  law 
providing  an  exclusion  from  any  general 
stay  of  creditors'  rights  against  the 
seller. 

(v)  Resale  Price  shall  mean  the 
Acquisition  price  paid  to  the  seller  of 
the  securities  plus  the  accrued  resale 
premium  on  such  Acquisition  price. 
The  accrued  resale  premium  shall  be  the 
amount  specified  in  the  repurchase 
agreement  or  the  daily  amortization  of 
the  difference  between  the  Acquisition 
price  and  the  resale  price  S]}ecified  in 
the  repurchase  agreement. 

(6)  Conditional  Demand  Feature  shall 
mean  a  Demand  Feature  that  is  not  an 
Unconditional  Demand  Feature.  A 
Conditional  Demand  Feature  is  not  a 
Guarantee. 

(7)  Conduit  Security  shall  mean  a 
security  issued  by  a  Municipal  Issuer  (as 
defined  in  this  paragraph)  involving  an 
arrangement  or  agreement  entered  into, 
directly  or  indirectly,  with  a  person 
other  than  a  Municipal  Issuer,  which 


arrangement  or  agreement  provides  for 
or  secures  repayment  of  the  security. 
Municipal  Issuer  shall  mean  a  state  or 
territory  of  the  United  States  (including 
the  District  of  Colimibia),  or  any 
political  subdivision  or  public 
instrumentalify  of  a  state  or  territory  of 
the  United  States.  A  Conduit  Security 
does  not  include  a  security  that  is: 

(i)  Fully  and  imconditionally 
guaranteed  by  a  Municipal  Issuer;  or 

(ii)  Payable  fiom  the  general  revenues 
of  the  Municipal  Issuer  or  other 
Municipal  Issuers  (other  than  those 
revenues  derived  from  an  agreement  or 
arrangement  Mdth  a  person  who  is  not 
a  Municipal  Issuer  that  provides  for  or 
secures  repayment  of  the  security  issued 
by  the  Municipal  Issuer);  or 

(iii)  Related  to  a  project  owned  and 
operated  by  a  Mimidpal  Issuer;  or 

(iv)  Related  to  a  £aality  leased  to  and 
imder  the  control  of  an  industrial  or 
commercial  enterprise  that  is  part  of  a 
public  project  which,  as  a  whole,  is 
owned  and  under  the  control  of  a 
Mimicipal  Issuer. 

(8)  Demand  Feature  shall  mean: 

(i)  A  feature  permitting  the  holder  of 
a  security  to  seU  the  secimty  at  an 
exercise  price  equal  to  the  approximate 
amortized  cost  of  the  security  plus 
accrued  interest,  if  any,  at  the  time  of 
exercise.  A  Demand  Feature  must  be 
exercisable  either: 

(A)  At  any  time  on  no  more  than  30 
calendar  days'  notice;  or 

(B)  At  specified  intervals  not 
exceeding  397  calendar  days  and  upon 
no  more  than  30  calendar  days'  notice; 
or 

(ii)  A  feature  pertnitting  the  holder  of 
an  Asset  Backed  Security 
unconditionally  to  receive  principal  and 
interest  within  397  calendar  days  of 
making  demand. 

(9)  Demand  Feature  Issued  By  A  Non- 
Controlled  Person  shall  mean  a  Demand 
Feature  issued  by  a  person  that,  directly 
or  indirectly,  does  not  control,  and  is 
not  controlled  by  or  under  common 
control  with  the  issuer  of  the  security 
subject  to  the  Demand  Feature;  and  a 
sponsor  of  an  Asset  Backed  Security 
with  respect  to  an  Asset  Backed 
Security.  Control  shall  mean  "control" 
as  defined  in  section  2(a)(9)  of  the  Act 
(15  U.S.C.  80a-2(a)(9)). 

(10)  Eliffble  Security  shall  mean: 
(i)  A  security  with  a  remaining 

maturity  of  397  calendar  days  or  less 
that  has  received  a  short-term  rating  (or 
that  has  been  issued  by  an  issuer  that 
has  received  a  short-term  rating  with 
respect  to  a  class  of  debt  obligations,  or 
any  debt  obUgation  within  that  class, 
that  is  comparable  in  priority  and    ~ 
security  with  the  security)  by  the 
Requisite  NRSROs  in  one  of  the  two 


highest  sh<Ht-term  rating  categories 
(within  which  there  may  be  sub- 
categories or  gradations  indicating 
relative  standing);  or 

(ii)  An  Unrated  Secimty  that  is  of 
comparable  quality  to  a  security  meeting 
the  requirements  of  paragraph  (a)(10)(i) 
of  this  section,  as  determined  by  the 
money  market  fund's  board  of  directors; 
Provided,  however,  that: 

(A)  A  security  that  at  the  time  of 
issuance  had  a  remaining  maturity  of 
more  than  397  calendar  days  but  that 
has  a  remaining  matiuity  of  397 
calendar  days  or  less  and  that  is  an 
Unrated  Security  is  not  an  Eligible 
Seciirity  if  the  security  has  received  a 
long-term  rating  from  any  NRSRO  that 
is  not  within  the  NRSRO's  three  highest 
long-term  ratings  categories  (within 
which  there  may  be  sub-categories  or 
^dations  indicating  relative  standing) 
unless  the  security  has  received  a  long- 
term  rating  from  the  Requisite  NRSROs 
in  one  of  the  three  highest  ratii^ 
categories; 

(B)  An  Asset  Backed  Security  (other 
than  an  Asset  Backed  Security 
substfuitially  all  ot  whose  Qualifying 
Assets  consist  of  obligations  of  one  or 
more  Municipal  Issuers,  as  that  term  is 
defined  in  paragraph  (a)(7)  of  this 
section)  shall  not  be  an  Eligible  Security 
unless  it  has  received  a  rating  from  an 
NRSRO. 

(iii)  In  addition,  in  the  case  of  a 
security  that  is  subject  to  a  Demand 
Featxue  or  Guarantee: 

(A)  The  Guarantee  has  received  a 
rating  or  is  issued  by  an  issuer  that  has 
received  a  rating  from  an  NRSRO 
(imless  the  Guarantee  is  issued  by  a 
person  that,  directly  or  Ladirectly, 
controls,  is  controlled  by  or  is  under 
common  control  with  the  issuer  of  the 
security  subject  to  the  Guarantee);  and 

(B)  llie  issuer  of  the  Demand  Feature 
or  Guarantee,  or  another  institution,  has 
undertaken  promptly  to  notify  the 
holder  of  the  security  in  the  event  the 
Demand  Feature  or  Guarantee  is 
substituted  with  another  Demand 
Feature  or  Guarantee  (if  such 
substitution  is  permissible  under  the 
terms  of  the  Demand  Feature  or . 
Guarantee). 

(11)  Event  of  Insolvency  shall  mean, 
with  respect  to  a  persoii: 

(i)  An  admission  of  insolvency,  the 
appUcation  by  the  person  for  the 
appKiintment  of  a  trustee,  receiver, 
rehabilitator,  or  similar  ofBcer  for  all  or 
substantially  all  of  its  assets,  a  general 
assignment  for  the  benefit  of  creditors, 
the  filing  by  the  person  of  a  voluntary 
petition  in  bankruptcy  or  application  for 
reorganization  or  an  arrangement  with 
creditors;  or 
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(ii)  The  institution  of  similar 
proceedings  by  another  person  which 
proceedings  are  not  contested  by  the 
person;  or 

(iii)  The  institution  of  similar 
proceedings  by  a  govonment  agency 
responsible  for  regulating  the  activities 
of  the  person,  whether  or  not  contested 
by  the  person. 

(12)  First  Tier  Security  shall  mean  any 
Eh^ble  Security  that: 

(i)  Has  received  a  short-term  rating  (or 
that  has  been  issued  by  an  issuer  that 
has  received  a  short-term  rating  with 
respect  to  a  class  of  debt  obligations,  or 
any  debt  obUgation  within  that  class, 
that  is  comparable  in  priority  and 
security  with  the  security)  by  the 
Requisite  NRSROs  in  the  highest  short- 
term  rating  category  for  debt  obligations 
(within  which  there  may  be  sub- 
categories or  gradaticms  indicating 
relative  standing);  or 

(ii)  Is  an  Unrated  Security  that  is  of 
comparable  quahty  to  a  security  meeting 
the  requirements  of  paragraph  (a)(12)(i) 
of  this  section,  as  determined  by  the 
fund's  board  of  directors:  or 

(iii)  Is  a  seciuity  issued  by  a  registered 
investment  company  that  is  a  money 
market  fund;  or 

(iv)  Is  a  Government  Security. 

(13)  Floating  Rate  Security  snail  mean 
a  security  the  terms  of  which  provide 
for  the  adjustment  of  its  interest  rate 
whenever  a  specified  interest  rate 
changes  and  which,  at  any  time  until 
the  final  maturity  of  the  instnunent  or 
the  period  remaining  until  the  principal 
amount  can  be  recovered  through 
demand,  can  reasonably  be  expected  to 
have  a  market  value  that  approximates 
its  amortized  cost. 

(14)  Guarantee  shall  mean  an 
unconditional  obligation  of  a  person 
other  than  the  issuer  of  the  security  to 
undertake  to  pay,  upon  presentment  by 
the  holder  of  the  Guarantee  (if  required], 
at  a  specified  time  a  price  equal  to  the 
principal  amount  of  the  underlying 
security  plus  accrued  interest  when  due 
or  upon  default,  or.  in  the  case  of  an 
Unconditional  Demand  Feature,  an 
obUgation  that  entitles  the  holder  to 
receive  upon  exercise  the  approximate 
amortized  cost  of  the  underlying 
security  or  seciuities.  plus  accrued 
interest,  if  any.  A  Guarantee  includes  a 
letter  of  credit,  financial  guaranty  (bond) 
insurance,  and  an  Unconditional 
Demand  Feature  (other  than  an 
Unconditional  Demand  Feature 
provided  by  the  issuer  of  the  security). 

(15)  Guarantee  Issued  by  a  Non- 
Controlled  Person  shall  mean  a 
Guarantee  issued  by  a  person  that, 
directly  or  indirectly,  does  not  control, 
and  is  not  controlled  by  or  under 
common  control  with  ihe  issuer  of  the 


security  subject  to  the  Guarantee;  and  a 
spcHisor  of  a  Special  Purpose  Entity  with 
respect  to  an  Asset  Backed  Seciuity. 
Control  shall  mean  "control"  as  defined 
in  section  2(a)(9)  of  the  Act  (15  U.S.C. 
808-2(a)(g)). 

(16)  Govemrnent  Secun'ty  shall  mean 
any  Government  secxirity  as  defined  in 
section  2(a)(16)  of  the  Act  (15  U.S.C 
80a-2(a)(16)). 

(17)  NRSRO  shall  mean  any 
nationally  recognized  statistical  rating 
organization,  as  that  term  is  used  in 
paragraphs  (c)(2)(vi)  (E).  (F)  and  (H)  of 
%  240.15c3-l  of  this  chapter  that  is  not 
an  affiUated  person,  as  defined  in 
section  2(a)(3)(C)  of  the  Act  (15  U.S.C, 
80a-2(a)(3)(C)),  of  the  issuer  of,  or  any 
insurer,  or  provider  of  credit  support 
for,  the  security. 

(18)  Penny-Rounding  Method  of 
pricing  shall  mean  the  method  of 
computing  an  investment  company's 
price  per  ^are  for  purposes  of 
distribution,  redemption  and  repurchase 
whereby  the  ciurent  net  asset  value  per 
share  is  roxmded  to  the  nearest  one 
percent. 

(19)  Refunded  Security  shall  mean  a 
debt  security  the  principal  and  interest 
payments  of  whidi  are  to  be  paid  by 
Government  Securities  ("deposited 
securities")  that  have  been  irrevocably 
placed  in  an  escrow  account  pursuant  to 
agreement  between  the  issuer  of  the 
debt  sec\irity  and  an  escrow  agent  that 
is  not  an  affiliated  person,  as  defined  in 
section  2(a)(3)(C)  of  the  Act  (15  U.S.C. 
80a-2(a)(3)(C)),  of  the  issuer  of  the  debt 
security,  and,  in  accordance  with  such 
escrow  agreement,  are  pledged  only  to 
the  payment  of  the  debt  security  and,  to 
the  extent  that  excess  proceeds  are 
available  after  all  payments  of  principal, 
interest,  and  applicable  premiums  on 
the  Refunded  Securities,  the  expenses  of 
the  escrow  agent  and,  thereafter,  to  the 
issuer  or  another  party;  provided  that: 

(i)  The  deposited  securities  shall  not 
be  redeemable  prior  to  their  final 
matiuity; 

(ii)  The  escrow  agreement  shall 
prohibit  the  substitution  of  the 
deposited  securities  unless  the 
substituted  securities  are  Government 
Securities;  and 

(iii)  At  the  time  the  deposited 
securities  are  placed  in  the  escrow 
account,  or  at  the  time  a  substitution  of 
the  deposited  securities  is  made,  an 
independent  certified  public  accountant 
shall  have  certified  to  the  escrow  agent 
that  the  deposited  securities  will  satisfy 
all  scheduled  payments  of  principal, 
interest  and  applicable  premiums  on  the 
Refunded  Securities;  Provided,  however, 
an  independent  pubfic  accoimtant  need 
not  have  provided  the  certification 
described  herein  if  the  seciirity,  as  a 


Refunded  Secxirity,  has  received  a  rating 
from  an  NRSRO  in  the  highest  category 
for  debt  obligations  (within  which  there 
may  be  sub-categories  or  gradations 
including  relative  standing). 

(20)  Requisite  NRSROs  shall  mean: 
(i)  Any  two  NRSROs  that  have  issued 

a  rating  with  respect  to  a  security  or 
class  of  debt  obligations  of  an  issuer;  or 

(ii)  If  only  one  NRSRO  has  issued  a 
rating  with  respect  to  such  security  or 
class  of  debt  obligations  of  an  issuer  at 
the  time  the  fund  Acquires  the  security, 
that  NRSRO. 

(21)  Second  Tier  Security  shall  mean 
any  legible  Security  that  is  not  a  First 
Tier  Seciuity.  Second  Tier  Conduit 
Security  shall  mean  any  Conduit 
Security  that  is  an  Eligible  Security  that 
is  not  a  First  Tier  Security. 

(22)  Single  State  Fund  shall  mean  a 
Tax  Exempt  Fund  that  holds  itself  out 
as  seeking  to  maximize  the  amount  of  its 
distributed  income  that  is  exempt  from 
the  income  taxes  or  other  taxes  on 
investments  of  a  particular  state  and, 
where  applicable,  subdivisions  thereof. 

(23)  Tax  Exempt  Fund  shall  mean  any 
money  market  fund  that  holds  itself  out 
as  distributing  income  exempt  from 
regiilar  federal  income  tax. 

(24)  Total  Assets  shall  mean,  with 
respect  to  a  money  market  fund  using 
the  Amortized  Cost  Method,  the  total 
amortized  cost  of  its  assets  and,  with 
respect  to  any  other  money  market  fund, 
the  total  market-based  value  of  its  . 
assets. 

(25)  Unconditional  Demand  Feature 
shall  mean  a  Demand  Featiire  that  by  its 
terms  would  be  readily  exercisable  in 
the  event  of  a  defavJt  in  payment  of 
principal  or  interest  on  the  underlying 
security  or  securities. 

(26)  United  States  Dollar- 
Denominated  shall  mean,  with  reference 
to  a  seciuity,  that  all  principal  and 
interest  payments  on  such  security  are 
payable  to  seciuity  holders  in  United 
States  dollars  under  all  circrunstances 
and  that  the  interest  rate  of,  the 
principal  amoimt  to  be  repaid,  and  the 
timing  of  payments  related  to  such 
security  do  not  vary  or  float  with  the 
value  of  a  foreign  currency,  the  rate  of 
interest  payable  on  foreign  currency 
borrowings,  or  with  any  other  interest 
rate  or  index  expressedjn  a  currency 
other  than  United  States  dollars. 

(27)  Unrated  Security  shall  mean: 
(i)  A  security  with  a  remaining 

maturity  of  397  calendar  days  or  less 
issued  by  an  issuer  that  did  not,  at  the 
time  the  seciuity  was  Acquired  by  the 
fund,  have  a  current  short-term  rating 
assigned  by  any  NRSRO: 

(A)  To  the  security;  or 

(B)  To  the  issuer  of  the  security  with 
respect  to  a  class  of  debt  obhgations  (or 
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any  debt  obligation  within  that  class) 
that  is  compuable  in  priority  and 
security  with  the  seciirity,  or  a  Demand 
Feature  with  respect  to  the  security;  and 

(ii)  A  security  that  is  a  rated  security 
and  is  the  subject  of  an  external  credit 
support  agreement  (including  an 
arrangement  by  which  the  security  has 
become  a  Rehmded  Security)  that  was 
not  iu  effect  when  the  security  (or  the 
issuer)  was  assigned  its  rating  unless  the 
security  has  a  rating  from  an  NRSRO 
reflecting  the  existence  of  the  credit 
support  agreement. 

tiii)  A  security  is  not  an  Unrated 
Security  if  any  debt  obligation 
(reference  security)  that  is  issued  by  the 
same  issuer  and  is  comparable  in 
priority  and  security  with  that  secunN 
has  a  short-term  rating  by  an  ^4RSRO. 
The  status  of  such  security  as  an  Eligible 
Security  or  First  Tier  Security  shall  be 
the  same  as  that  of  the  reference 
security. 

(28)  Variable  Rate  Securi^  shall  mean 
a  security  the  terms  of  •which  provide 
for  the  adjustment  of  its  interest  rate  on 
set  dates  (such  as  the  last  day  of  a 
month  or  calendar  quarter)  and  which, 
upon  each  adjustment  until  the  final 
maturity  of  the  instrvunent  or  the  period 
remaining  until  the  principal  amount 
can  be  recovered  through  demand,  can 
reasonably  be  expected  to  have  a  market 
value  that  approximates  its  amortized 
cost 

(b)  Holding  Out  and  Use  of  Names 
and  Titles.  (1)  It  shall  be  an  untrue 
statement  of  material  fact  within  the 
meaning  of  section  34(b)  of  the  Act  (15 
U.S.C.  80a-33(b))  for  a  registered 
investment  company,  in  any  registration 
statement,  application,  report,  account, 
record,  or  other  document  filed  at 
transmitted  pursuant  to  the  Act. 
including  any  advertisement,  pamphlet,  - 
circular,  form  letter,  or  other  sales 
literature  addressed  to  or  intended  for 
distribution  to  prospective  investors 
that  is  required  to  be  filed  with  the 
Commission  by  section  24(b)  of  the  Act 
(15  U.S.C.  80a-24(b))  to  hold  itself  out 
to  investors  as  a  money  market  fund  or 
the  equivalent  of  a  money  market  fund, 
unless  such  registered  investment 
company  meets  the  conditions  of 
paragraphs  (c)(2).  (cM3)  and  (c)(4)  of  this 
section. 

(2)  It  shall  constitute  the  use  of  a 
materially  deceptive  or  misleading 
name  or  title  within  the  meaning  of 
section  35(d)  of  the  Act  [15  U.S.C.  80a- 
34(d)]  for  a  registered  investment 
company  to  adopt  the  term  "money 
market"  as  part  of  its  name  or  title  or  the 
name  or  title  of  any  redeemable 
secxirities  of  which  it  is  the  issuer,  or  to 
adopt  a  name  which  suggests  that  it  is, 
a  money  market  fund  or  the  equivalent  . 


of  a  money  market  fund,  unless  such 
registered  investment  company  meets 
the  conditions  of  paragraphs ^c)(2), 
(c)(3).  and  (c)(4)  of  this  section. 

(3)  For  purposes  of  this  paragraph,  a 
name  which  suggests  that  a  registered 
investment  company  is  a  money  market 
fund  or  the  equivalent  thereof  shall 
include  one  which  uses  such  terms  as 
"cash,"  "liquid,"  "money,"  "ready 
assets"  or  similar  terms. 

(c)  Share  Price  Calculations.  The 
current  price  per  share,  for  purposes  of 
distribution,  redemption  and 
repurchase,  of  any  redeemable  security 
issued  by  any  registered  investment 
company  ("money  market  fund"), 
notwithstanding  the  requirements  of 
section  2(a)(41)  of  the  Act  (15  U.S.C. 
80a-2(a)(41))  and  of  §§  270.2a-4  and 
270.22C-1  theretmder.  may  be 
computed  by  use  of  the  Amortized  Cost 
Method  or  the  Penny-Rounding  Method; 
Provided,  however,  That: 

(1)  Board  Findings.  The  board  of 
directors  of  the  money  market  fund 
shall  determine,  in  good  faith,  that  it  is 
in  the  best  interests  of  the  fund  and  its 
shareholders  to  maintain  a  stable  net 
asset  value  per  share  or  stable  price  per 
share,  by  virtue  of  either  the  Amortized 
Cost  Method  or  the  Penny-Rounding 
Method,  and  that  the  money  market 
fund  will  continue  to  use  such  method 
only  so  long  as  the  board  of  directors 
believes  that  it  birly  reflects  the  market- 
based  net  asset  value  per  share. 

(2)  Portfolio  Maturity.  The  money 
market  fund  shall  maintain  a  dollar- 
weighted  average  portfolio  raatunty 
appropriate  to  its  objective  of 
maintaining  a  stable  net  asset  value  per 
share  or  price  per  share;  Provided, 
however,  That  the  money  market  fimd 
will  not: 

(i)  Except  as  provided  in  paragraph 
(c)(2)(ii)  of  this  section,  acquire  any 
instrument  with  a  remaining  maturity  of 
greater  than  397  calendar  days;  or 

(ii)  In  the  case  of  a  money  market 
fund  not  using  the  Amortized  Cost 
Method,  acquire  a  Government  Security 
with  a  remaining  maturity  of  greater 
than  762  calendar  days;  or 

(iii)  Maintain  a  dollar-weighted 
average  portfolio  maturity  that  exceeds 
ninety  days. 

(3)  Portfolio  Quo/zty— {i)  General.  The 
money  market  fund  shall  limit  its 
portfolio  investments  to  those  United 
States  Dollar-Denominated  securities 
that  the  fund's  board  of  directors 
determines  present  minimal  credit  risks 
(which  determination  musi^  be  based  on 
factors  pertaining  to  credit  quality  in 
addition  to  any  rating  assigned  to  such 
securities  by  an  NRSRO)  and  which  are 
at  the  time  of  Acquisition  Eligible 
Seciuities. 


(ii)  Second  Tier  Securities. 
Imjnediately  aft«'  the  Acquisition  of  any 
Second  Tier  Security: 

(A)  Taxable  Funds.  A  money  market 
fund  that  is  not  a  Tax  Exempt  Fund 
shall  not  have  invested  more  than  Five 
Percent  of  its  Total  Assets  in  securities 
which  are  Second  Tier  Securities;  and 

(B)  Tax  Exempt  Funds.  A  money 
market  fund  that  is  a  Tax  Exempt  Fund 
shall  not  have  invested  more  than  Five 
Percent  of  its  Total  Assets  in  Conduit 
Securities  which  are  Second  Tier 
Ccnduit  Securities.  • 

.  (iii)  Securities  Subject  to  Guarantees. 
A  seciuity  that  is.  subject  to  a  Guarantee 
may  be  determined  to  be  an  Eligible 
Security  or  a  First  Tier  Security  based 
solely  on  whether  the  Guarantee  is  an 
Eligible  Security  or  First  Tier  Security, 
as  the  case  may  be. 

(iv)  Securities  Subject  to  Conditional 
Demand  Features.  A  security  that  is 
subject  to  a  Conditional  E)emand 
Featiue  ("Underlying  Security")  may  be 
determined  to  be  an  Eligible  Secxuity  or 
a  Firet  Tier  Security  only  if;    . 

(A)  The  Conditional  Demand  Feature 
is  an  Eligible  Seciirity  or  First  Tier 
Security,  as  the  case  may  be;  and 

(B)  At  the  time  of  the  Acquisition  of 
the  Underlying  Security,  the  money 
market  fund's  board  of  directors  has 
determined  that  there  is  minimal  risk 
that  the  circumstances  that  would  result 
in  the  Conditional  Demand  Feature  not 
being  exercisable  will  occur;  and 

(1)  The  conditions  limiting  exercise 
either  can  be  monitored  readily  by  the 
fund,  or  relate  to  the  taxability,  under 
federal,  state  or  local  law,  of  the  interest 
payments  on  the  security;  or 

[2)  The  terms  of  the  Conditional 
Demand  Feature  require  that  the  fund 
will  receive,  notice  of  the  occurrence  of 
the  condition  and  the  opportunity  to 
exercise  the  Demand  Feature  in 
accofdance  with  its  terms;  and 

(C)  The  Underlying  Security  or  any 
Guarantee  of  such  security  (or  the  debt 
seciuities  of  the  issuer  of  the  Underlying 
Security  or  Guarantee  that  are 
comparable  in  priority  and  security  with 
the  Underlying  Security  or  Guarantee) 
has  received  either  a  short-term  rating  or 
a  long-term  rating,  as  the  case  may  be, 
by  the  Requisite  NRSROs  within  the 
NRSROs'  two  highest  short-term  or 
long-term  rating  categories  (within 
which  there  may  be  sub-categories  or 
gradations  indicating  relative  standing) 
or,  if  unrated,  is  determined  to  be  of 
comparable  quahty  by  the  money 
market  fund's  board  of  directore  to  a 
seciirity  that  has  received  a  r^ing  from 
the  Requisite  NRSROs  within  the 
NRSRO's  two  highest  short-term  or 
long-term  rating  categories,  as  the  case 
maybe. 
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(4)  Portfolio  Diversification— (i)  Issuer 
Diversification.  The  money  maitot  fund 
shall  be  diversified  with  respect  to 
issuers  of  sectirities  Acquired  by  the 
fund  as  provided  in  paragraphs  (c)(4)(l) 
and  (c)(4Kii)  of  this  section,  other  than 
wth  respect  to  Govenunent  Securities 
and  seciihties  subject  to  a  Guarantee 
Issiied  By  A  Non-Controlled  Person. 

(A)  Taxable  and  National  Funds. 
Immediately  after  the  Acquisition  of  any 
security,  a  money  market  fund  other 
than  a  Single  State  Fund  shall  not  have 
invested  more  than  five  percent  of  its 
Total  Assets  in  securities  issued  by  the 
issuer  oTthe  security;  Provided, 
however,  that  such  a  fund  may  invest  up 
to  twenty-five  percent  of  its  Total  Assets 
in  the  First  Tier  Securities  of  a  single 
issuer  for  a  period  of  up  to  three 
Business  Days  after  the  Acquisition 
thereof,  Prtjvided,  Further,  that  the  fund 
may  not  invest  in  the  secimties  of  more 
than  one  issuer  in  accordance  with  the 
foregoing  proviso  in  this  paragraph  at 
any  time. 

(b)  Single  State  Funds.  With  respect 
to  seventy-five  percent  of  its  Total 
Assets,  immediately  after  the 
Acqxiisition  of  any  security,  a  Single 
State  Fund  shall  not  have  invested  more 
than  five  percent  of  its  Total  Assets  in 
securities  issued  by  the  issuer  of  the 
security;  Provided,  however.  That  a 
Single  State  Fimd  shall  not  invest  more 
than  five  percent  of  its  Total  Assets  in 
securities  issued  by  the  issuer  of  the 
security  imless  the  securities  are  First 
Tier  Securities. 

(C)  Second  Tier  Securities — (1) 
Taxable  Funds.  Immediately  after  the 
Acquisition  of  any  Second  Tier 
Security,  a  money  market  fund  that  is 
not  a  Tax  Exempt  Fund  shall  not  have 
invested  more  than  the  greate/of  one 
percent  of  its  Total  Assets  or  one 
million  dollars  in  securities  issued  by 
that  issuer  which  are  Second  Tier 
Securities. 

[2]  Tax  Exempt  Funds.  Immediately 
after  the  Acqtiisition  of  any  Second  Tier 
Conduit  Security,  a  money  market  fund 
that  is  a  Tax  Exempt  Fund  shall  not 
have  invested  more  than  the  greater  of 
one  percent  of  its  Total  Assets  or  one 
million  dollars  in  securities  issued  by 
that  issuer  which  are  Second  Tier 
Conduit  Securities. 

(ii)  Issuer  Diversification  Calculations. 
For  purposes  of  making  calculations 
imder  paragraph  (c)(4)(i]  of  this  section: 

(A)  Repurchase  Agreements.  The 
Acquisition  of  a  repurchase  agreement 
may  be  deemed  to  be  an  Acquisition  of 
the  underlying  seciirities.  provided  the 
obligation  of  the  seller  to  repurchase  the 
securities  from  the  money  market  fund 
is  Collateralized  Fully. 


(B)  Rounded  Securities.  The 
Acquisition  of  a  Refunded  Security  shaU 
be  deemed  to  be  an  Acquisition  of  a 
Govemmoit  Seouity. 

(C)  Conduit  Securities.  A  Conduit 
Security  shall  be  deemed  to  be  issued  by 
the  issuer  (other  than  the  Munici]>al 
Issuer)  ultimately  responsible  for 
payments  of  interest  and  principal  on 
the  security. 

(D)  Asset  Backed  Securities — (1) 
General.  An  Asset  Bacdied  Sectirity  shall 
be  deemed  to  be  issued  by  the  Special 
Ptupose  Entity  that  issued  the  Asset 
Backed  Security,  Provided,  however, 
any  person  whose  obligations  constitute 
ten  percent  or  more  of  the  principal 
amount  of  the  QuaUiying  Assets  of  that 
Special  Purpose  Entity  ("Ten  Percent 
Cnligor")  shall  be  deemed  td  be  an 
issuer  of  the  portion  of  the  Asset  Backed 
Security  such  obligations  represent;  and 

12)  Secondary  Asset  Backed 
Securities.  If  the  Ten  Percent  Obligor  is 
itself  a  Special  Purpose  Entity  issuing 
Asset  Backed  Securities  ("Secondary 
ABS"),  then  that  obhgor  shall  be 
deemed  te  have  issued  a  portion  of  the 
assets  of  the  primary  Asset  Backed 
Security  that  such  Secondary  ABS 
represents.  For  purposes  of  identifying 
Ten  Percent  Obligors,  continue  down 
the  chain  of  Ten  Percent  Obligors  until 
a  Special  Purpose  Entity  with  no  Ten 
Percent  Obligor  is  reached. 

(3)  Demand  Features  and  Guarantees. 
In  the  case  of  a  Ten  Percent  Obligor 
deemed  to  be  an  issuer,  the  fund  shall 
satisfy  the  diversification  requirements 
of  paragraph  (c)(4)(iii)  of  this  section 
with  respect  to  any  Demand  Featiu^  or 
Guarantee  to  which  the  Ten  Percent 
Obligor's  obligations  are  subject. 

iE)  Shares  in  Master  Funds.  A  money 
market  fund  substantially  all  of  the 
assets  of  which  consist  of  shares  of 
another  money  market  fund  Acquired  in 
reliance  on  section  12(d)(1)(E)  of  the  Act 
(15  U.S.C.  80a-12(d)(l)(E))  shall  be 
deemed  to  be  in  compliance  with  this 
section  if  the  board  of  directors  of  the 
money  market  fund  holding  the  assets  of 
another  money  market  fund  reasonably 
beUeves  that  the  fund  in  which  it  has 
invested  is  in  compfiance  with  this 
section. 

(iii)  Diversification  Rules  for  Demand 
Features  and  Guarantees.  The  money 
market  fund  shall  be  diversified  with 
respect  to  Demand  Features  and 
Guarantees  Acquired  by  the  fund  as 
provided  in  paragraphs  (c)(4)(iii)  and 
(c)(4)(iv)  of  this  section,  other  than  with 
respect  to  a  Demand  Feature  issued  by 
the  same  institution  that  issued  the 
underlying  security. 

(A)  General.  Immediately  after  the 
Acquisition  of  any  Demand  Featiue  or 
Guarantee  or  security  subject  to  a 


Demand  Featiire  or  Guarantee,  a  money 
market  fund,  with  respect  to  seventy- 
five  percent  of  its  Total  Assets,  shall  not 
have  invested  more  than  ten  percent  of 
its  Total  Assets  in  securities  issued  by 
or  subject  to  Demand  Features  or 
Guarantees  from  the  institution  that 
issued  the  Demand  Feature  or 
Guarantee,  subject  to  paragraphs 
(c)(4)(iii)  (B)  and  (C)  of  this  section. 

(B)  Second  Tier  Demand  Features  or 
Guarantees.  Immediately  after  the 
Acquisition  of  any  Demand  Feature  or 
Guarantee  (or  a  security  after  giving 
effect  to  the  Demand  Feature  or 
Guarantee)  that  is  a  Second  Tier 
Security,  a  money  market  fund  shall  not 
have  invested  more  than  five  percent  of 
its  Total  Assets  in  securities  issued  by 
or  subject  to  Demand  Featiues  or 
Guarantees  from  the  institution  that 
issued  the  Demand  Featiu«  or 
Guarantee. 

(C)  Demand  Features  or  Guarantees 
Issued  by  Non-Controlled  Persons. 
Immediately  after  the  Acquisition  of  any 
seciurity  subject  to  a  Demand  Featiire  or 
Guarantee,  a  money  market  fund  shall 
not  have  invested  more  than  ten  percent 
of  its  Total  Assets  in  securities  issued 
by,  or  subject  to  Demand  Features  or 
Guarantees  from  the  institution  that 
issued  the  Demand  Feature  or 
Guarantee,  unless,  with  respect  to  any 
security  subject  to  Demand  Features  or 
Guarantees  from  that  institution  (other 
than  securities  issued  by  such 
institution),  the  E>emand  Feature  or 
Guarantee  is  a  Demand  Feature  or 
Guarantee  Issued  By  A  Non-Controlled 
Person. 

(iv)  Demand  Feature  and  Guarantee 
Diversification  Calculations — (A) 
Fractional  Demand  Features  or 
Guarantees.  In  the  case  of  a  security 
subject  to  a  £)emand  Feature  or . 
Guarantee  from  an  institution  by  which 
the  institution  guarantees  a  specified 
portion  of  the  value  of  the  security,  the 
institution  shall  be  deemed  to  guarantee 
the  specified  portion  thereof.  Provided, 
however,  if  the  security  is  an  Asset 
Backed  Security  and  the  Demand 
Feature  or  Guarantee  is  with  respect  to 
all  or  a  portion  of  the  first  losses  with 
respect  to  the  seciuity,  the  institution 
providing  the  Demand  Feature  or 
Guarantee  shall  be  deemed  to  have 
provided  the  Demand  Feature  or 
Guarantee  with  respect  to  the  entire 
principal  amount  of  the  security. 

(B)  Layered  Demand  Features  or 
Guarantees.  In  the  case  of  a  security 
subject  to  Demand  Features  or 
Guarantees  from  multiple  institutions 
that  have  not  limited  the  extent  of  their 
obligations  as  described  in  paragraph 
(c)(4)(iv)(A)  of  this  section,  each 
institution  shall  be  deemed  to  have 
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provided  the  Demand  Feature  or 
Guarantee  with  respect  to  the  entire 
principal  amount  of  the  security. 

(v)  uiversification  Safe  Harbor.  A 
money  market  fund  that  satisfies  the 
applicable  diversification  requirements 
of  paragraph  (c)(4)  of  this  section  shall 
be  deemed  to  have  satisfied  the 
diversification  requirements  of  section 
5(b)(1)  of  the  Act  (15  U.S.C.  80a-5(b)(l)) 
and  the  rules  adopted  thereunder. 

(5)  Demand  Features  and  Guarantees 
Not  Relied  Upon.  If  the  fund's  board  of 
directors  has  determined  that  the  fund 
is  not  relying  on  a  Demand  Feature  or 
Guarantee  to  determine  the  quality 
(pursuant  to  paragraph  (c)(3)  of  this 
section),  or  maturity  (pursuant  to 
paragraph  (d)  of  this  section),  or 
liquidity  of  a  portfolio  security,  and 
maintains  a  record  of  this  determination 
(pursuant  to  paragraphs  (c)(9)(ii)  and 
(c)(10)(vi)  of  this  section),  then  die  fund 
may  disregard  such  Demand  Feature  or 
Guarantee  for  all  purposes  of  this 
section. 

(6)  Downgrades,  Defaults  and  Other 
Events— {i)  Downgrades — (A)  General. 
Upon  the  occurrence  of  eidier  of  the 
events  specified  in  paragraphs 
(c)(6)(i)(A)(l)  and  (2)  of  this  section  with 
respect  to  a  portfolio  security,  the  board 
of  directors  of  the  money  market  fund 
shaU  reassess  promptly  whether  such 
security  continues  to  present  minimal 
credit  risks  and  shall  cause  the  fund  to 
take  such  action  as  the  board  of 
directors  determines  is  in  the  best 
interests  of  the  money  market  fund  and 
its  shareholders: 

(1)  A  portfolio  security  of  a  money 
market  fund  ceases  to  be  a  First  Tier 
Seomty  (either  because  it  no  longer  has 
the  highest  rating  fiom  the  Requisite 
NRSROs  or,  in  the  case  of  an  Unrated 
Seciuity,  the  board  of  directors  of  the 
money  market  fund  determines  that  it  is 
no  longer  of  comparable  quality  to  a 
First  Tier  Security);  and 

(2)  The  money  market  fund's 
investment  adviser  (or  any  person  to 
whom  the  fund's  board  of  directors  has 
delegated  portfoUo  management 
responsibilities)  becomes  aware  that  any 
Unrated  Seciirity  or  Second  Tier 
Security  held  by  the  money  market  fund 
has,  since  the  security  was  Acquired  by 
the  fund,  been  given  a  rating  by  any 
NRSRO  below  the  NRSRO's  second 
highest  short-term  rating  category. 

(B)  Securities  To  Be  Disposed  of  The 
ri!aK.sc.ssinuats  icquiieJ  by  paragraph 
(c)(6)(i)(A)  of  this  section  shall  not  be 
required  if,  in  accordance  with  the 
procedures  adopted  by  the  board  of 
directors,  the  secxirity  is  disposed  of  (or 
matures)  within  five  Business  Days  of 
the  specified  event  and,  in  the  case  of 
events  specified  in  paragraph 


(c)(6)(i)(A)(.2)  of  this  section,  the  board 
is  subsequently  notified  of  the  adviser's 
actions. 

(C)  Special  Rule  for  Certain  Securities 
Subject  to  Demand  Features.  In  the 
event  that  after  giving  effect  to  a  rating 
downgrade,  more  Than  five  percent  of 
the  fund's  Total  Assets  are  invested  in 
securities  issued  by  or  subject  to 
Demand  Features  from  a  single 
institution  that  are  Second  Tier 
Securities,  the  fund  shall  reduce  its 
investment  in  securities  issued  by  or 
subject  to  Demand  Featiires  from  that 
institution  to  no  more  than  five  percent 
of  its  Total  Assets  by  exercising  the 
Demand  Features  at  the  next  succeeding 
exercise  date(s),  absent  a  finding  by  the 
board  of  directors  that  disposal  of  the 
portfoUo  sec\irity  would  not  be  in  the 
best  interests  of  the  money  market  fund. 

(ii)  Defaults  and  Other  Events.  Upon 
the  occurrence  of  any  of  the  events 
specified  in  paragraphs  (c)(6)(ii)(A) 
through  P)  of  this  section  with  respect 
to  a  portfolio  security,  the  money 
market  fund  shall  dispose  of  such 
security  as  soon  as  practicable 
consistent  with  achieving  an  orderly 
disposition  of  the  security,  by  sale, 
exercise  of  any  Demand  Feature  or 
otherwise,  absent  a  finding  by  the  board 
of  directors  that  disposal  of  the  portfoUo 
security  would  not  be  in  the  best 
interests  of  the  money  market  fund 
(which  determination  may  take  into 
account,  among  other  factors,  maricet 
conditions  that  could  affect  the  orderly 
disposition  of  the  portfoUo  security): 

(A)  The  default  with  respect  to  a 
portfoUo  seciuity  (other  than  an 
immaterial  default  unrelated  to  the 
financial  condition  of  the  issuer); 

(B)  A  portfoUo  security  ceases  to  be  an 
EUmble  Security; 

(C)  A  portfoUo  security  has  been 
determined  to  no  longer  present 
minimal  credit  risks:  or 

(D)  An  Event  of  Insolvency  occurs 
with  respect  to  the  issuer  of  a  portfoUo 
security  or  the  provider  of  any  Demand 
Feature  or  Guarantee. 

(iu)  Notice  to  the  Commission.  In  the 
event  of  a  default  with  respect  to  one  or 
more  portfoUo  securities  (other  than  an 
immaterial  default  unrelated  to  the 
financial  condition  of  the  issuer)  or  an 
Event  of  Insolvency  with  respect  to  the 
issuer  of  the  security  or  any  Demand 
Feature  or  Guarantee  to  which  it  is 
suh)ert,  where  immediately  before 
default  the  securities  (or  the  securities 
subject  to  the  Demand  Feature  or 
Guarantee)  accounted  for  ^/z  of  1  percent 
or  more  of  a  money  market  fund's  Total 
Assets,  the  money  market  fund  shaU 
promptly  notify  die  Commission  of  such 
fact  and  the  actions  the  money  market 
fund  intends  to  take  in  response  to  such 


situation.  Notification  imder  this 
paragraph  shaU  be  made  telephonicaUy 
or  by  means  of  a  fttrsimile  transmission, 
foUowed  by  letter  sent  by  first  class 
mail,  directed  to  the  attention  of  the 
Director  of  the  Division  of  Investment 
Management. 

(iv)  Defaults  for  Purposes  of 
Paragraphs  (cX6Xii)  and  (iii).  For 
purposes  of  paragraphs  (c)(6)  (ii)  and 
(iii)  of  this  section,  an  instrument 
subject  to  a  Demand  Feature  or 
Guarantee  shaU  not  be  deemed  to  be  in 
default  (and  an  Event  of  Insolvency  with 
respect  to  the  security  shall  not  be 
deemed  to  have  occurred)  if: 

(A)  In  the  case  of  an  instrument 
subject  to  a  Demand  Feature,  the 
Demand  Feature  has  been  exercised  and 
the  fund  has  recovered  either  the 
principal  amount  or  the  amortized  cost 
of  the  instrument,  plus  accrued  interest; 
or 

(B)  The  provider  of  the  Guarantee  is 
continuing,  without  protest,  to  make 
payments  as  due  on  the  instrument. 

(7)  Required  Procedures:  Amortized 
Cost  Method.  In  the  case  of  a  money 
market  fund  using  the  Amortized  Cost 
Method: 

(i)  General.  In  supervising  the  money 
market  fund's  operations  and  delegating 
special  responsibiUties  involving 
portfoUo  management  to  the  money 
maricet  fund's  investment  adviser,  the 
money  market  fund's  board  of  directors, 
as  a  particular  responsibiUty  within  the 
overall  duty  of  care  owed  to  its 
shareholders,  shaU  estabUsh  written 
procedures  reasonably  designed,  taking 
into  account  current  maiket  ccmditions 
and  the  money  market  fund's 
investment  objectives,  to  stabilize  the 
money  market  fund's  net  asset  value  per 
share,  as  computed  for  the  purpose  of 
distribution,  redemption  and 
repurchase,  at  a  single  value. 

(U)  Specific  Procedures.  Included 
within  the  procedures  adopted  by  the 
board  of  directors  shall  be  the  following: 

(A)  Shadow  Pricing.  Written 
procedures  shaU  provide: 

(1)  That  the  extent  of  deviation,  if  any, 
of  the  current  net  asset  value  per  share 
calculated  using  available  market 
quotations  (or  an  appropriate  substitute 
which  reflects  current  market 
conditions)  from  the  money  market 
fund's  amortized  cost  price  per  share, 
shaU  be  calculated  at  such  intervals  as 
the  board  of  directors  determines 
appropriate  and  reasonable  in  Ught  of 
current  market  conditions; 

(2)  For  the  periodic  review  by  the 
board  of  directors  of  the  amount  of  the 
deviation  as  well  as  the  methods  used 
to  calculate  the  deviation;  and 
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(J)  For  the  maintenance  of  reccffds  of 
the  detennination  of  deviation  and  the 
board's  review  thereof. 

(B)  Prompt  Consideration  of 
Deviation,  in  the  event  such  deviation 
from  tSe  money  market  fund's 
amortized  cost  price  per  share  exceeds 
^/2  of  1  percent,  the  board  of  directors 
shall  promptly  consider  what  action,  if 
any,  should  be  initiated  by  the  board  of 
directors. 

(C)  Material  Dilution  or  Unfair 
Results.  Where  the  board  of  directors 
believes  the  extent  of  any  deviation 
from  the  money  market  fund's 
amortized  cost  price  per  share  may 
result  in  material  dilution  or  other 
unfair  results  lo  investors  or  existing 
shar^olders,  it  shall  cause  the  fund  to 
take  such  action  as  it  deems  appropriate 
to  eliminate  or  reduce  to  the  extent 
reasonably  practicable  such  dilution  or 
unfair  results. 

(8)  Required  Procedures:  Penny- 
Rounding  Method.  In  the  case  of  a 
money  market  fund  using  the  Penny- 
Rounding  Method,  in  supervising  the 
money  market  fund's  operations  and 
delegating  special  responsibilities 
involving  portfolio  management  to  the' 
money  market  fund's  investment 
adviser,  the  money  market  fund's  board 
of  directors  undertakes,  as  a  particular 
responsibility  within  the  overall  duty  of 
care  owed  to  its  shareholders,  to  assure 
to  the  extent  reasonably  practicable, 
taking  into  account  current  market 
conditions  affecting  the  money  market 
fund's  investment  objectives,  that  the 
money  market  fund's  price  per  share  as 
oxnputed  for  the  purpose  of 
distribution,  redemption  and 
repurchase,  rounded  to  the  nearest  one 
percent,  will  not  deviate  from  the  single 
price  established  by  the  board  of 
directors. 

(9)  Specific  Procedures:  Amortized 
Cost  and  Penny-Rounding  Methods. 
Included  within  the  procedures  adopted 
by  the  board  of  directors  for  money 
market  funds  using  either  the  amortized 
cost  or  penny-rounding  methods  shall 
be  the  following: 

(i)  Securities  for  Which  Maturity  Is 
Determined  by  Reference  to  Demand 
Features.  In  the  case  of  a  security  for 
which  maturity  is  determined  by 
reference  to  a  Demand  Feature,  written 
procedures  shall  require  ongoing  review 
of  the  security's  continued  minimal 
credit  risks,  which  review  must  be 
based  on.  among  other  things,  financial 
data  for  the  most  recent  fiscal  year  of  the 
issuer  of  the  IDemand  Feature  and,  in  the 
case  of  a  security  subject  to  a 
Conditional  Demand  Feature,  the  issuer 
of  the  security  whose  financial 
condition  must  be  monitored  under 
paragraph  (c)(3)(iv)  of  this  section. 


whether  such  data  is  publicly  available 
or  provided  under  the  terms  of  the 
security's  governing  documentation. 

(ii)  Securities  SuEject  to  Demand 
Features  or  Guarantees.  In  the  case  of  a 
security  subject  to  on«  or  more  Demand 
Features  or  Guarantees  which  the  fund's 
board  of  directors  has  determined  that 
the  fund  is  not  relying  on  to  determine 
the  quahty  (pursuant  to  paragraph  (c)(3) 
of  this  section),  maturity  (pursuant  to 
paragraph  (d)  of  this  section)  or 
liquidity  of  the  security  subject  to  the 
Demand  Feature  or  Guarantee,  written 
procedures  shall  require  periodic 
evaluation  of  such  determination. 

(iii)  Adjustable  Rate  Securities 
Without  Demand  Features.  In  the  case  of 
a  Variable  Rate  or  Floating  Rate  Security 
that  does  not  have  a  Demand  Feature 
and  for  which  maturity  is  determined 
pursuant  to  paragraphs  (d)(1),  (d)(2)  or 
(d)(4)  of  this  section,  written  procedures 
shall  require  periodic  review  of  whether 
the  interest  rate  formula,  upon 
readjustment  of  its  interest  rate,  can 
reasonably  be  expected  to  cause  the 
security  to  have  a  market  value  that 
approximates  its  amortized  cost  value. 

liv)  Asset  Backed  Securities.  In  the 
case  of  an  Asset  Backed  Security, 
written  procedures  shall  require  the 
fund  to  periodically  determine  the 
number  of  Ten  Percent  Obligors  (as  that 
term  is  used  in  paragraph  (c)(4)(ii)(D)  of 
this  section)  deemed  to  be  the  issuers  of 
all  or  a  portion  of  the  Asset  Backed 
Security  for  purposes  of  paragraph 
(c)(4)(ii)(D)  of  this  section. 

(10)  Record  Keeping  and  Reporting — 
(i)  Written  Procedures.  For  a  period  of 
not  less  than  six  years  following  the 
replacement  of  such  procedures  with 
new  procedures  (the  first  two  years  in 
an  easily  accessible  place),  a  written 
copy  of  the  procedures  (and  any 
modifications  thereto)  described  in 
paragraphs  (c)(6)  through  (c)(9)  and  (e) 
of  this  section  shall  be  maintained  and 
preserved. 

(ii)  Board  Considerations  and  Actions. 
For  a  period  of  not  less  than  six  years 
(the  first  two  years  in  an  easily 
accessible  place)  a  written  record  shall 
be  maintained  and  preserved  of  the 
board  of  directors'  considerations  and 
actions  taken  in  connection  with  the 
discharge  of  its  responsibilities,  as  set 
forth  in  this  section,  to  be  included  in 
the  minutes  of  the  board  of  directors' 
meetings. 

(iii)  Credit  Risk  Analysis.  For  a  period 
of  not  less  than  three  years  from  the  date 
that  the  credit  risks  of  a  portfolio 
security  were  most  recently  reviewed,  a 
written  record  of  the  determination  that 
a  portfolio  security  presents  minimal 
credit  risks  and  the  NRSRO  ratings  (if 
any)  used  to  determine  the  status  of  the 


security  as  an  Eligible  Security.  First 
Tier  Security  or  Second  Tier  Security 
shall  be  maintained  and  (weserved  in  an 
easily  accessible  place. 

(iv)  Determinations  with  Respect  to 
Adjustable  Rate  Securities.  For  a  period 
of  not  less  than  three  years  from  the  date 
when  the  determination  was  most 
recently  made,  a  written  record,  shall  be 
preserved  and  maintained,  in  an  easily 
accessible  place,  of  the  detennination 
required  by  paragraph  (c)(9)(iii)  of  this 
section  (that  a  Variable  Rate  or  Floating 
Rate  Security  that  does  not  have  a 
Demand  Feature  and  for  which  maturity 
is  determined  pursuant  to  paragraphs 
(d)(1).  (d)(2)  or  (d)(4)  of  this  section  can 
reasonably  be  expected,  upon 
readjustment  of  its  interest  rate  at  all 
times  during  the  life  of  the  instrument, 
to  have  a  market  value  that 
approximates  its  amortized  cost). 

iv)  Determinations  with  Respect  to 
Asset  Backed  Securities.  For  a  period  of 
not  less  than  three  years  from  the  date 
when  the  determination  was  most 
recently  made,  a  written  record  shall  be 
preserved  and  maintained,  in  an  easily 
accessible  place,  of  the  determination 
required  by  paragraph  (c)(9)(iv)  of  this 
section  (the  number  of  Ten  Percent 
Obligors  (as  that  term  is  used  in 
paragraph  (c)(4)(ii)(D)  of  this  section) 
deemed  to  be  the  issuers  of  all  or  a 
portion  of  the  Asset  Backed  Security  for 
purposes  of  paragraph  (c)(4)(iv)(D)  of 
this  section).  The  written  record  shall 
include  the  identities  of  the  Ten  Percent 
Obligors  (as  that  term  is  used  in 
paragraph  (c)(4)(ii)(D)  of  this  section), 
the  percentage  of  the  Qualifying  Assets 
constituted  by  the  securities  of  each  Ten 
Percent  Obligor  and  the  percentage  of 
the  fund's  Total  Assets  that  are  invested 
in  securities  of  each  Ten  Percent 
Obligor. 

(vi)  Evaluations  with  Respect  to 
Securities  Subject  to  Demand  Features 
or  Guarantees.  For  a  period  of  not  less 
than  three  years  irom  the  date  when  the 
evaluation  was  most  recently  made,  a 
written  record  shall  be  preserved  and 
maintained,  in  an  easily  accessible 
place,  of  the  evaluation  required  by 
paragraph  (c)(9)(ii)  (regarding  securities 
subject  to  one  or  more  Demand  Features 
or  Guarantees)  of  this  section. 

(vii)  Inspection  of  Records.  The 
documents  preserved  pursuant  to  this 
paragraph  (c)(10)  shall  be  subject  to 
inspection  by  the  Commission  in 
accordance  with  section  31(b)  of  the  Act 
(15  use.  80a-30(b))  as  if  such 
documents  were  records  required  to  be 
maintained  pursuant  to  rules  adopted 
under  section  31(a)  of  the  Act  (15  U.S.C. 
80a-30(a)).  If  any  action  was  taken 
under  paragraphs  (c)(6)(ii)  (with  respect 
to  defaulted  securities  and  events  of 
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insolvency)  or  (c)(7)(u)  (with  respect  to 
a  daviation  from  the  hind's  share  fiice 
of  more  than  V^  of  1  percent)  of  this 
section,  the  money  maricet  fund  wdllfile 
an  exhibit  to  the  Form  N-SAR  (17  CFR 
274.101)  filed  for  the  period  in  which 
the  action  was  taken  describing  with 
specificity  the  nature  and  circumstances 
of  such  action.  The  money  maricet  fund 
will  report  in  an  exhibit  to  such  Form 
any  securities  it  holds  on  the  final  day 
of  the  reporting  period  that  are  not 
Elimble  Securities. 

(a)  Maturity  of  Portfolio  Securities. 
For  purposes  of  this  section,  the 
maturi^  of  a  portfolio  security  shall  be 
deemed  to  be  the  period  remaining 
(calculated  from  the  trade  date  or  such 
other  date  on  which  the  fund's  interest 
in  the  security  is  subject  to  market 
action)  until  the  date  on  which,  in 
accordance  with  the  terms  of  the 
security,  the  principal  amoimt  must 
imconditionally  be  paid,  or  in  the  case 
of  a  security  called  for  redemption,  the 
date  on  whidi  the  redemption  payment 
must  be  made,  except  as  paovided  in 
paragraphs  (d)(1)  through  (d)(8)  of  this 
section: 

(1)  Adjustable  Rate  Government 
Securities.  A  Government  Security 
which  is  a  Variable  Rate  Security  where 
the  variable  rate  of  interest  is  readjusted 
no  less  frequently  than  every  762 
calendar  days  shall  be  deemed  to  have 

a  maturity  equal  to  the  period  remaining 
until  the  next  readjustment  of  the 
interest  rate.  A  Government  Security 
which  is  a  Floating  Rate  Security  shall 
be  deemed  to  have  a  remaining  maturity 
of  one  day. 

(2)  Short-Tenn  Variable  Rate 
Securities.  A  Variable  Rate  Security,  the 
principal  aihount  of  which,  in 
accordance  with  the  terms  of  the  "* 
security,  must  unconditionally  be  paid 
in  397  calendar  days  or  less  shall  be 
deemed  to  have  a  matiuity  equal  to  the 
earlier  of  the  period  remaining  until  the 
next  readjustment  of  the  interest  rate  or 
the  period  remaining  until  the  principal 
amoimt  can  be  recovered  through 
demand. 

(3)  Long-Term  Variable  Rate 
Securities.  A  Variable  Rate  Security,  the 
principal  amount  of  which  is  scheduled 
to  be  paid  in  more  than  397  calendar 
days,  that  is  subject  to  a  Demand 
Feature  shall  be  deemed  to  have  a 
maturity  equal  to  the  longer  of  the 
period  remaining  until  the  next 
readjustment  of  the  interest  rate  or  the 
period  remaining  until  the  principal 
amount  can  be  recovered  through 
demand. 

(4)  Short-Term  Floating  Rate 
Securities.  A  Floating  Rate  Security,  the 
principal  amount  of  which,  in 
accordance  with  the  terms  of  the 


security,  must  unconditionally  be  (wid 
in  397  calendar  days  or  less  shall  be 
deemed  to  have  a  maturity  of  one  day. 

(5)  Lo^g-Tenn  Floating  RiOe 
Securities.  A  Floating  Rate  Security,  the 
principal  amount  of  wdiich  is  schednled 
to  be  paid  in  more  than  397  calendar 
days,  that  is  subject  to.  a  Demand 
Feature,  shall  be  deemed  to  have  a 
maturity  equal  to  the  period  remaining 
until  the  principal  amount  can  be 
recovered  through  demand. 

(6)  Repurchase  Agreements.  A 
repxnchase  agreement  shaU  be  deemed 
to  have  a  maturity  equal  to  the  period 
remaining  until  the  date  oa  which  the 
repurchase  of  the  underlying  securities 
is  schedided  to  occur,  or,  where  the 
agreement  is  subject  to  demand,  the 
notice  period  applicable  to  a  demand  for 
the  repiuchase  of  the  securities. 

(7)  Portfolio  Lending  Agreements.  A 
portfoUo  lending  agreement  shall  be 
treated  as  having  a  matiuity  equal  to  the 
period  remaining  imtil  the  date  on 
which  the  loaned  seciuities  are 
scheduled  to  be  rettuned,  or  where  the 
agreement  is  subject  to  demand,  the 
notice  period  applicable  to  a  demand  for 
the  return  of  the  loaned  seciirities. 

(8)  Money  Market  Fund  Securities.  An 
investment  in  a  money  market  fund 
shall  be  treated  as  having  a  maturity 
equal  to  the  period  of  time  Mdthin  which 
the  Acquired  money  market  fund  is 
required  to  make  payment  upon 
redemption,  imless  the  Acquired  money 
market  fund  has  agreed  in  writing  to 
provide  redemption  proceeds  to  the 
investing  money  market  fund  within  a 
Sorter  time  period,  in  which  case  the 
matiuity  of  such  investment  shall  be 
deemed  to  be  the  shorter  period. 

(e)  Delegation.  The  money  market 
fund's  board  of  directors  may  delegate 
to  the  fund's  investment  adviser  or 
officers  the  responsibility  to  make  any 
determination  required  to  be  made  by 
the  board  of  directors  imder  this  section 
(other  than  the  determinations  required 
by  paragraphs  (c)(1)  (board  findings); 
(c)(6)(i)(C)  (rule  for  certain  securities 
subject  to  second  tier  Demand  Featiues); 
(c)(6)(ii)  (defaults  and  other  events): 
(c)(7)(i)  (general  required  procedures: 
Amortized  Cost  Method);  (c)(7)(ii)(A) 
(shadow  pricing),  (B)  (prompt 
consideration  of  deviation),  and  (C) 
(material  dilution  or  imfair  results);  and 
(c)(8)  (required  procedures:  Peimy 
Rounding  Method)  of  this  section) 
provided: 

(1)  Written  Guidelines.  The  Board 
shall  establi^  and  periodically  review 
written  guidelines  (including  guidelines 
for  determining  whether  seciuities 
present  minimal  credit  risks  as  required 
in  paragraph  (c)(3)  of  this  section)  and 


procedures  under  which  the  delegate 
makes  such  determinations: 

(2)  Oversight.  The  Board  shall  take . 
any  measioes  reasonably  necessary 
(through  periodic  reviews  of  fund 
investments  and  the  delegate's 
procedures  in  OMmection  with 
investment  decisions  and  prompt 
review  of  the  adviser's  actions  in  the 
event  of  the  defatilt  of  a  security  or 
Event  of  Insolvency  with  respect  to  the 
issuer  of  the  security  or  any  Guarantee 
to  which  it  is  subject  that  requires 
notification  of  the  Commission  under 
paragraph  (c)(6)(iii)  of  this  section)  to 
assure  that  the  guidelines  and 
prooediues  are  being  followed. 

5.  Section  270.2a41-l  is  amended  by 
revising  the  introductory  text  of 
paragraph  (a)  to  read  as  follows: 

f27a2M1-1    Vaieation  o(  stwtdby 
commltinents  by  registered  Investment 


(a)  A  standby  commitment  means  a 
right  to  sell  a  s{>ecified  uitderlying 
security  or  seciuities  within  a  specified 
period  of  time  and  at  an  exercise  price 
equal  to  the  amortized  cost  of  the 
underlying  security  or  securities  plus 
accrued  interest,  if  any,  at  the  time  of 
exercise,  that  may  be  sold,  transferred  at 
assigned  only  with  the  underlying 
security  or  securities.  A  standby 
commitment  entitles  the  holder  to 
receive  same  day  settlement,  and  will  be 
considered  to  be  from  the  |>arty  to 
whom  the  investment  company  will 
look  for  payment  of  the  exercise  price. 
A  standby  commitment  may  be  assigned 
a  &ir  value  of  zero.  Provided,  That: 

•  •        •        •        « 

6.  Section  270.12d3-l  is  amoided  by 
revising  paragraph  (d)(7)(v)  to  reed  as 
follows: 

f27aiad3-1    Easn^donofaequisttkMisof 
•ecufMae  leeiiad  bv  oeraons  enaaoed  In 
securtHas  felsled  buslneeeee. 

•  *        •        •        • 

(d)  •  •  • 

(7)  •  •  • 

(v)  Aoquisiti<m  of  Demand  Features  or 
Guarantees,  as  these  trams  are  defined 
in  §  270.2a-7(a)(8)  and  §  270.2a-7(a)(14) 
respectively,  provided  that,  immediately 
after  the  acquisition  of  any  Demand 
Feature  or  Guarantee,  the  company  will 
not,  with  respect  to  75  percent  of  die 
total  value  of  its  assets,  have  invested 
mwe  than  ten  percent  of  the  total  value 
of  its  assets  in  securities  imderlying 
Demand  Features  or  Guarantees  from 
the  same  institution.  For  the  purposes  of 
this  section,  a  Demand  Feature  or 
Guarantee  will  be  considered  to  be  from 
the  party  to  whom  the  company  will 
look  for  payment  of  the  exercise  price. 
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7.  Section  270.17a-0  is  revised  to  read 
as  followrs: 

f  270.17a-0    Purchaa*  of  certain  aecurftlea 
from  a  money  marliat  fund  by  an  afBHali, 
or  an  affillata  of  an  affiliate. 

The  purchase  of  a  security  that  is  no 
longer  an  Eligible  Security  (as  defined 
in  paragraph  (a)(10)  of  §  270.2a-7)  from 
an  open-end  investment  company 
holding  itself  out  as  a  "money  market" 
fund  shall  be  exempt  from  section  17(a) 
of  the  Act  (15  U.S.C.  80a-17(a)), 
provided  that: 

(a)  The  purchase  price  is  paid  in  cash; 
and 

(b)  The  purchase  price  is  equal  to  the 
greater  of  the  amortized  co«t  of  the 
security  or  its  market  price  (in  each 
case,  including  accrued  interest). 

8.  Section  270.31a-l  is  amended  by 
revising  the  last  sentence  of  paragraph 
(b)(1)  to  read  as  follows: 

f2m3la-l    Recorda  to  be  maintained  by 
reQiatared  Inveatment  companieai  cerWn 
malorttyKMined  wbaidHrlaa  tiiereof ,  and 
other  paraona  having  tranaactiona  witf) 
raglalerad  inveatment  oompanlea. 
***** 

(b)  *  •  •  ■ 

(1)  *  *  *  bi  the  case  of  a  money 
market  fund,  also  identify  the  provider 
of  any  Demand  Feature  or  Guarantee  (as 
defined  in  §  270.2a-7(a)(8)  or  §  270.2a- 
7(a)(14)  respectively)  and  give  a  brief 
description  of  the  nature  of  the  Demand 
Feature  or  Guarantee  [e.g., 
unconditional  demand  feature, 
conditional  demand  feature,  put,  letter 
of  credit,  or  bond  insurance)  and.  in  a 
subsidiary  portfolio  investment  record, 
provide  the  complete  legal  name  and 
accounting  and  other  information 
(including  sufficient  information  to 
calculate  coupons,  accruals,  matiirities. 
puts,  and  calls)  necessary  to  identify, 
value,  and  account  for  each  investment. 

9.  Section  270.34b-l  is  amended  by 
revising  paragraph  (b)  (the  Note  remains 
unchanged),  to  read  as  follows: 

{Z70.34b-1    Salea  literatura  deemed  to  be 


(b)(1)  Except  as  provided  in  paragraph 
(b)(2)  of  this  section: 

(i)  In  the  case  of  sales  literature 
regarding  a  money  market  fund: 

(A)  Any  quotation  of  yield  or  similar 
quotation  purporting  to  demonstrate  the 
income  earned  or  distributions  made  by 
the  money  market  fund,  shall  be 
accompanied  by  a  quotation  of  current 
yield  specified  by  paragraph  (d)(l]  of 

§  230.482  of  this  chapter, 

(B)  Any  quotation  of  tax  equivalent 
3field  or  other  mmilar  quotation 
purporting  to  demonstrate  the  tax 


equivalent  yield  earned  or  distributions 
made  by  the  money  maricet  fund  shall 
be  accompanied  by  a  quotation  of  tax 
equivalent  yield  as  specified  in 
paragraph  (d)(1)  of  §  230.482  of  this 
chapter;  and 

(C)  Any  quotation  of  total  return  shall 
cover  a  period  of  no  less  than  one  year 
and  shall  be  accompanied  by  a 
quotation  of  the  fund's  current  yield 
described  in  paragraph  (b)(l)(i)  of  this 
section  which  shall  be  given  equal 
prominenoe.  ,  •.«. 

(ii)  In  the  cahe  of  sales  literature 
regarding  a  company  other  than  a 
m<Hiey  market  fund:         '>.  ;-  '-'*'" 

(A)  Any  quotation  of  yield  or  similar 
quotation  purporting  to  demonstrate  the 
income  earned  or  distributions  made  by 
the  company  shall  be  accompanied  by  a 
quotation  of  current  yield  specified  by 
ptaragraph  (e)(1)  of  §"230.482  of  this 
chapter;  and 

(B)  Any  quotation  of  tax  equivalent 
yield  of  other  similar  quotation 
purporting  to  demonstrate  the  tax 
equivalent  yield  earned  or  distributions 
made  by  the  company  shall  be 
accompanied  by  a  quotation  of  tax 
equivalent  yield  as  specified  in 
paragraph  (e)(1)  of  §  230.482  of  this 
chaptet^. 

(2)  The  requirements  specified  in 
paragraphs  (b)  (1)  and  (2)  of  this  section 
shall  not  apply  to  any  quarterly,  semi- 
annual, or  annual  report  to  shareholders 
under  Section  30  of  the  Act  (15  U.S.C. 
80a-29),  containing  performance  data  for 
a  period  commencing  no  earlier  than  the 
fir^t/Qay  of  the  period  covered  by  the 
report;  nor  shall  the  requirements  of 
paragraphs  (e)(3)(ii)  and  (f)  of  §  230.482 
of  this  chapter  apply  to  any  such 
periodic  report  containing  any  other 
performance  data. 

PART  239— FORMS  PRESCRIBED 
UNDER  THE  SECURITIES  ACT  OF  1933 

PART  274— FORMS  PRESCRIBED 
UNDER  THE  INVESTMENT  COMPANY 
ACT  OF  1940 

10.  The  authorify  citation  for  part  239 
continues  to  read,  in  part,  as  follows: 

Autfaerity:  15  U.S.C  77f,  77g.  77h,  77j,  778, 
77SSS.  7Bc.  781. 78m.  78n,  78o(d),  7Sw(a), 
7811(d),  79e,  79f.  79g.  7^,  79l,  79m,  79n,  79q. 
79t.  80a-8.  80a— 29,  80»-30  and  80a-37. 
unless  otherwise  noted. 


11.  The  authority  citation  for  Part  274 
continues  to  read  as  ftflows: 

Authmity:  15  U.S.C  77f.  77g.  77h,  77J.  77s, 
78c(b).  781.  78m.  78n.  78o(d).  80a-8.  80e-24. 
and  80e-29,  imlen  otherwise  noted. 


Fonn  N-IA  [Amendpd] 

12.  Part  B,  Item  22(a)  of  Form  N-lA 
(referenced  in  §§239.15A  and  274.11A) 
is  amended  by: 

(a)  Adding  in  paragraphs  (i)  and  (ii) 
the  phrase  "and  income  other  than 
investment  income"  after  the  phrase 
"exclusive' of  capital  changes"  in  each 
paragraph. 

(b)  Adding  at  the  end  of  Instruction  2 
the  following:  "Exclude  income  other 
than  investment  income." 

•        *        *        •        • 

Note:  Form  N-IA  does  not  and  the 
amendments  will  not  appear  in  the  Code  of 
Federal  Regulations. 

13.  Guide  21  (Disclosure  of  Risk 
Factors)  to  Form  N-IA  (referenced  in  17 
CFR  239.15A  and  274.11A)  is  amended 
by  revising  the  word  "effect"  to  read 
"affect"  in  the  sentence  of  the  last 
paragraph. 

Note:  Guide  21  to  Fonn  N-IA  does  not  and 
the  amendments  will  not  appear  in  the  Code 
of  Federal  Regulations. 

14.  Guide  35  (Money  Market  Fund 
Investments  in  Other  Money  Market 
Funds)  to  Form  N-IA  (referenced  in  17 
CFR  239.15A  and  274.11A]  is  amended 
by  revising  the  last  sentence  to  read  as 
follows: 

•  •  *  Paragraph  (c)(4)(u)(E)  of  rule 
2a-7  describes  the  obligations  of  a  fund 
that  invests  substantially  all  of  its  assets 
in  another  money  market  fund. 

Note:  Guide  36  to  Form  N-IA  does  not  and 
the  amendments  will  not  appear  in  the  Code 
of  Federal  Regulations. 

Form  N-3  [Amended] 

15.  Item  25(a)  of  Form  N-3 
(referenced  in  §§  239.17a  and  274.11b) 
is  amended  by: 

(a)  Adding  in  paragraphs  (i)  and  (ii) 
the  phrase  "and  income  other  than 
investment  income"  after  the  phrase 
"exclusive  of  capital  changes"  in  each 
paragraph. 

(b)  Adding  at  the  end  of  Instruction  3 
the  following:  "Exclude  income  other 
than  investment  income." 
***** 

Note:  Form  N-3  does  not  and  the 
amendments  will  not  appear  in  the  Code  of 
Federal  Regulations. 

16.  Guide  38  to  Form  N-3  (Money 
Market  Fond  Investments  in  Other 
Money  Market  Funds)  (referenced  in  17 
CFR  239.17a  and  274.11b)  is  amended 
by  revising  the  la^  sentence  to  read  as 
follows: 

•  •  *  Paragraph  (c)(4)(ii)(E)  of  rule 
2a-7  describes  the  (^ligations  of  a  fund 
that  invests  substantially  all  of  its  assets 
in  another  money  market  fund. 
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NotK  Guide  38  to  Foim  N-3  does  not  and 
the  amendments  will  not  appear  in  the  Code 
of  Federal  Regulations. 

Form  N-4  [Amended] 

17.  Part  B,  Item  21(a)  of  Form  N-4 
(referenced  in  §§  239.17b  and  274.11c) 
is  amended  by: 

(a)  Adding  in  paragraphs  (i)  and  (ii) 
the  phrase  "and  income  other  than 
investment  income"  after  the  phrase 
"exclusive  of  capital  changes"  in  each 
paragraph. 

(b)  Adding  at  the  end  of  Instruction  3 
the  following:  "Exclude  income  other 
than  investment  income." 


Note:  Form  N— 4  does  not  and  the 
amendments  will  not  appear  in  the  Gxle  of 
Federal  Regulations. 
By  the  Commission.         r:  '  • 

Dated:  December  10, 1996.  <^ 

Margaret  H.  McFarland, 
Deputy  Secretary. 

(FR  Doc.  96-31783  Filed  12-17-96;  8:45  am] 
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DEPARTMENT  OF  JUSTICE 

Drug  Enforcement  Administration 

21  CFR  Parts  1301  and  1304 

PEA-143PI 

raN1117-AA36 

EstalJlishment  of  Freight  Forwarding 
Facilities  for  DEA  Distributor 
Registrants 

AGENCY:  Drug  Enforcement 
Administration  (DEA),  Justice. 
ACTION:  Proposed  rule. 

SUMMARY:  In  response  to  indiistry 
concerns,  the  Drug  Enforcement 
Administration  (DEA)  proposes  to 
amend  its  regulations  to  define  the  term 
freight  forwarding  facility.  DEA  further 
proposes  to  amend  its  regulations  to 
exempt  certain  freight  forwarder 
facilities  from  registration  requirements. 
These  amendments  will  establish 
regulatory  guidelines  under  which 
distributors  registered  with  DEA  may 
utilize  freight  forwarding  facilities  when 
shipping  controlled  substances  to 
another  DEA  registrant. 
DATES:  February  18, 1996. 
ADDRESSES:  Comments  and  objections 
should  be  submitted  in  quintuplicate  to 
the  Deputy  Assistant  Administrator, 
Office  of  Diversion  Control,  Drug 
Enforcement  Administration. 
Washington,  DC  20537.  Attention:  DEA 
Federal  Register  Representative/CCR. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  G.  Thomas  Gitchel,  Chief,  Liaison 
and  Policy  Section,  Office  of  Diversion 


Control,  Drug  Enforcement 
Administration,  Washington,  DC  20537, 
Telephone  (202)  307-7297. 

SUPPLEMENTARY  INFORMATION: 

L  Backgronnd 

For  many  years,  distributors 
registered  with  the  DEA  have  utilized 
the  services  of  common  carriers  to 
transport  controlled  substances  to  other 
registrants.  These  common  carriers,  who 
are  not  DEA  registrants  and  therefore  are 
not  subject  to  the  security  and  record 
Iceeping  regulations  promulgated 
pmsuant  to  the  Controlled  Substances 
Act  (CSA),  often  transfer  the  controlled 
substances  frt)m  one  conveyance  to 
another  at  certain  points  during  the 
shipment.  In-transit  losses  due  to  theft 
of  controlled  substances  have  frequently 
occurred  at  these  transfer  points. 

In  discussions  with  DEA,  distributors 
have  expressed  their  interest  in  utilizing 
"freight  forwarding  facilities,"  enabling 
them  to  employ  proprietary  or 
contracted  shipping  and  better  prevent 
in-transit  losses.  These  controlled 
'substance  distributors  represent  that 
permitting  distributors  to  utilize  freight 
forwarding  facilities  will  not  only 
minimize  in-transit  losses,  it  will  also 
facilitate  more  timely  delivery  of 
controlled  substances  and  help  lower 
health  care  costs. 

To  accomplish  these  goals,  I^A 
proposes  to  permit  distributors  to 
extend  their  registrations  to  freight 
forwarding  facilities  operated  by  the 
distributor.  In  so  doing,  DEA  is 
providing  distributors  an  alternative 
means  of  delivery  and  allowing  them  to 
exercise  direct  control  and 
responsibility  for  the  controlled 
substances.  By  so  extending  the 
registration,  the  distributor  will  be 
required  to  comply  with  certain  security 
and  record  keeping  requirements 
proposed  below. 

Pursuant  to  these  regulations,  DEA 
proposes  to  allow  distributors  to  use 
certain  designated  freight  forwarding 
facilities  as  an  extension  of  their 
registration.  However,  DEA  has 
determined  that  due  to  security 
concerns,  returns  of  controlled 
substances  cannot  be  routed  through  the 
freight  forwarding  facilities  because  the 
registrant  operating  the  facility  will ' 
have  no  control  over  when  drugs  will  be 
retiuned  to  the  facility.  Distributors  who 
use  frei^t  forwarding  facilities  will  not 
be  required  to  obtain  a  separate 
registration  for  such  facilities,  but  will 
be  required  to  comply  with  record 
keeping  and  security  requirements 
detailed  below. 

Distributors  will  be  required  to  notify 
DEA  in  advance  of  their  intent  to  utilize 


a  freight  forwarding  facility.  The 
distributor  tmderstands  that  if  DEA 
approves  the  distributor's  request,  DEA 
will  have  the  authority  to  ccmduct 
administrative  inspections  of  the  freight 
forwarding  facility  pursuant  to  21  U.S.C. 
822  and  880. 

n.  NotificatioD  of  Uee  of  a  FreigH 
Forwarding  Facility 

Although  no  separate  EffiA 
registration  will  be  required  for 
utilization  of  freight  forwarding 
facilities  for  DEA  distributor  registrants, 
it  will  be  necessary  to  notify  DEA  of 
their  existence.  DEA  distributor 
registrants  who  intend  to  operate  a 
freight  forwarding  facility  must  first 
notify  both  the  DEA  office  in  the  area  in 
whidi  the  distributor  is  located  and  the 
office  in  which  the  freight  forwarding 
facility  will  be  located.  This  fecility 
must  be  for  exclusive  use  of  the  named 
DEA  distributor  registrant  and  cannot  be 
shared  for  use  by  another  DEA 
registrant.  Notification  must  be 
accomplished  by  registwed  letter,  return 
receipt  requested.  If  DEA  does  not 
conmiunicate  written  disapproval 
within  21  days  after  confirmed  receipt, 
the  facility  will  be  considered  approved. 
Reasons  for  disapproval  of  a  freight 
forwarding  facility  might  include  a 
registrant's  failure  to  comply  with  DEA 
regulations  or  a  history  of  losses. 

Notification  should  consist  of  the 
distributor's  DEA  registration  number, 
registered  address  and  the  address  of  the 
freight  forwarding  facility.  A  description 
of  the  operation  of  the  freight 
forwarding  facility  should  be  included, 
listing  such  information-as  the  hours  ojf 
operation  and  the  name,  home  address 
and  date  of  birth  of  the  designated 
responsible  person.  Information  should 
be  provided  indicating  what  measures 
have  been  taken  to  limit  accessibility  to 
controlled  substances  at  the  facility. 
Notification  shotild  also  include  a 
description  of  the  physical  security  in 
place  at  the  facility.  'The  physical 
security  description  should  include  a 
summary  of  the  controlled  substance 
temporary  storage  area  including 
dimensions,  specifications  and  alarm  ' ; 
devices  and  identify  the  central  station 
provider  or  delineation  of  the 
registrant's  control  station  as  specified 
in  21  CFR  1301.72(b){4)(v). 

A  description  of  the  recordkeeping 
procedures  should  also  be  included  in 
the  notification  by  providing  an  outlins 
of  recordkeeping  procedures  or  copies 
of  sample  records. 

m.  Security  of  Freiglit  Fomrerding 
Facilitiee 

The  DEA  distributor  registrant 
utilizing  a  freight  forwarding  facility  Is 
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raspoiwible  for  providiiig  adequate 
seoirity  to  guard  against  losses  of 
coatroUed  substances.  DEA  is  proposmg 
to  amend  21  CFR  Part  1301  by  adding 
a  new  Section,  1301.77,  outlining  the 
security  requirements.  The  new  section 
requires  either  continuous  observaticm 
of  ccmtroUed  substances  stored  in  a 
segregated  area  by  a  designated 
responsible  person(s)  during  the 
temporary  storage,  or  by  the  installation 
of  appropriate  physical  seciuity 
measures.  In  some  situations,  a 
combination  of  the  aforementioned  two 
options  may  be  permitted.  The  general 
security  requirements  currently  found 
in  21  CFR  1301.71  are  applicable  and 
should  be  emphasized,  since  the  freight 
forwarding  faciUties  are  located  outside 
the  normal  realm  of  the  distributor's 
registered  location.  It  is  necessary  to  pay 
spNscial  attention  to  security 
considerations,  such  as  the  extent  of 
unsupervised  public  access  and 
adeqviacy  of  supervision  over  employees 
within  the  facility.  Definite  procedures 
are  required  to  be  in  place  to  cmtrol 
maintenance  personnel  and 
nonemployee  service  personnel 

Proposed  physical  security  controls 
for  all  controlled  substances  routed 
through  the  freight  forwarding  facility, 
including  Schedule  II  controlled 
substances,  are  those  currently  in  place 
fm  Schedide  m-V  substances  as  set 
forth  in  21  CFR  1301.72(b),  unless  the 
substances  will  remain  under  the 
constant  observatian  of  responsible 
penon(^. 

Access  to  controlled  substances  will 
be  kept  to  an  absolute  minimum  number 
of  specifically  authcmzed  individuals. 
Only  sealed  containers,  which  do  not 
id«itify  controlled  substances  contents 
on  the  outside  packaging,  will  be 
pennittedto  be  temporarily  stored  or 
shipped  through  the  freight  forwarding 
facility.  DEA  distributor  registrants  will 
be  permitted  to  utilize  their  proprietary 
fleet,  or  a  specific  contract  carrier: 
Temporary  storage  at  the  freight 
forwarding  facility  will  be  permitted  for 
a  period  of  less  than  twenty-four  (24) 
hours. 

IV.  Kecocdkeeping 

There  must  be  a  clearly  defined  audit 
trail  as  part  of  the  complete  records 
maintained  for  all  controlled  substances 
transferred  through  the  freight 
forwarding  facility.  DEA  is  proposing  to 
amend  the  regulations  by  adding  21  CFR 
Section  1304.03(1),  to  specify  the 
recordkeeping  requiremoits.  The 
records  must  contain  dates,  times  of 
transfer,  authorized  signatures  and 
number  of  cartons,  crates,  drums,  or 
other  packages  in  which  commercial 
containers  of  controlled  substances  are 


shij^ped,  to  document  the  flow  o( 
controlled  substances  from  the  long 
distance  conveyuice  through  the  freight 
forwarding  facility  to  the  local 
conveyance  or  from  long  distance 
conveyance  directly  to  the  local 
conveyance.  These  records  must  be 
traceable  to  a  particular  registrant 
invoice.  Tlie  type  of  records  to  be  kept 
can  be  designed  by  the  individual     .^ .. 
registrant  and  must  bib  kept  for  two 
years  and  stored  at  the  freight 
forwarding  facility.  All  other  controUed 
substance  recordkeeping  requirements 
currently  foimd  in  21  CFR  part  1304  are 
applicable.  The  freight  forwarding 
faidlity  will  be  exempt  frtun  all 
inventory  requirements  and  ARCOS 
reporting. 

The  Deputy  Assistant  Administrator, 
Office  of  Diversion  Control,  in        .^   -. 
accordance  with  the  Regulatory 
Flexibility  Act  (5  U.S.C  605(b)).  has 
reviewed  this  proposed  regulation  and 
by  approving  it  certifies  that  this 
regulation  will  not  have  a  significant 
economic  impact  on  a  substantial 
nimiber  of  small  entities.  This  proposal' 
provides  an  alternative  system  that  may 
allow  some  distributors  a  more  efficient 
means  of  deUvering  controlled 
substances.  Indeed,  the  regulated 
industry  has  represented  that  this 
procedure  will  benefit  the  industry  by 
allowing  it  to  lower  costs  associated 
with  shipping  controlled  stibstances. 
Further,  this  regulation  has  been  drafted 
and  reviewed  in  accordance  with 
Executive  Order  12866,  §  1(b), 
Principles  of  Regulations.  The  Deputy 
Assistant  Administrator,  Office  of 
Diversion  Control,  has  determined  that 
this  rule  is  not  a  "significant  regulatory 
action"  imder  Executive  Order  12866, 
section  3(f),  Regulatory  Planning  and 
Review,  and  accordingly  this  nile  has 
not  been  reviewed  by  the  Office  of 
Management  and  Budget  This 
regiilation  provides  an  exemption  from 
certain  requirements  of  the  CSA  for 
registrants  operating  freight  forwarding 
facilities,  thus  allowing  diem  a  more 
efficient  and  cost  effective  means  of 
doing  business. 

This  action  has  been  analyzed  in 
accordance  with  the  principles  and 
criteria  in  Executive  Order  12612  and  it 
has  been  determined  that  the  proposed 
rule  does  not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 


21  CFR  Part  1304 

Drug  traffic  control.  Reporting  and 
recordkeeping  requirements. 

For  reasons  set  out  above,  DEA  is 
proposing  to  amend  21  CFR  parts  1301 
and  1304  as  follows: 

PART  1301-{AMENDED] 

1.  The  authority  citation  for  part  1301 
continues  to  read  as  follows: 

Anthority.  21  US.C  821.  822,  823.  824, 
871(b),  875, 877,  unlesa  otherwiM  noted. 

2.  Section  1301.02  is  proposed  to  be 
amended  by  redesignating  paragraph 
(m)  as  paragraph  (n)  and  adding  a  new 
paragraph  (m)  to  read  as  follows: 

11301.02    OefMOone. 

(m)  The  term  frei^t  forwarding 
facility  means  a  separate  facility 
operated  by  a  DEA  distributor  registrant 
through  which  sealed,  packaged 
controlled  substances,  in  immariLed 
shipping  containers,  are  stored  for  less 
than  24nour8  while  being  routed  to  the 
ultimate  I^A  registrant  consignee.  A 
freight  forwarding  facility  is  a  controlled 
premises  as  defined  in  §  1316.02  (c). 
The  term  does  not  include  a  facility 
throu^  which  controlled  substance 
returners  are  processed. 
•        •        •        •        • 

3.  Section  1301.23  is  proposed  to  be 
amended  by  adding  a  new  paragraph 
(b)(4)  to  rewl  as  follows: 


f  1301.23 


.-  >    ■ 


ListofSobfects 
21  CFR  Part  1301 

Administrative  practice  and 
procedure.  Drug  traffic  ctmtrol.  Security 
measures. 


fsgietretkMts  for 


(b)*-- 

(4)  A  freight  forwarding  facility 
operated  by  the  registrant  distributor 
throiigh  which  the  registered  distributor 
transfers  controlled  substances  from 
long  distance  conveyances  to  local 
conveyances,  provided  that  the 
registrant  has  submitted  written  notice 
by  registered  mail,  return  receipt 
requested,  of  intent  to  operate  Uie 
facility  to  the  Administration's  offices  in 
the  area  in  which  the  distributor  is 
registered  and  in  the  area  in  which  the 
fa^Uty  will  be  located  and  that  notice 
has  been  ^proved.  Such  notice  shall 
detail  the  location  of  the  facility,  the 
hours  of  operation,  the  individual(s) 
responsible  for  the  controlled 
substances,  and  the  security  and 
recordkeeping  procedures  that  will  be. 
employed.  The  notice  will  be 
considered  approved  21  days  after 
receipt  by  the  Administration  pmvided 
the  regisdimt  has  not  been  otherwise 
notified  in  writing  by  the 
Administration. 

4.  Section  1301.77  is  proposed  to  be 
added  under  the  undesignated  center 
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heading  "Security  Req[uiiements"  as 
follows: 

11301.77    Security  controls  for  firaigM 


(a)  All  Schedule  II-V  controlled 
substances  that  will  be  temporarily 
stoted/docked  at  the 'freight  forwarding 
fodlity  must  be: 

(1)  Maintained  under  constant 
obscnrvation  of  the  designated 
responsible  individual(s)  in  a  segregated 
area;  or  :,"■'      ^ 

(2)  Where  controlled  substances  will 
not  be  under  the  constant  observation  of 
the  designated  responsible 
individiial(s),  temporary  storage  in  a 
caged  area  which  meets  the 
reqiiiiements  of  §  1301.72(b),  and  is 
secured  by  an  alarm  system  operated  by 
the  registrant  as  specified  in  §  1301.72 
(b)(4)(v),  is  required. 

(b)  Access  to  controlled  substances 
must  be  kept  to  a  mininwim  number  of 
specifically  authorized  individuals. 

(c)  Only  sealed,  unmarked  shipping 
containers  will  be  permitted  for  transfer 
or  temporary  storage  at  the  freight 
forwarding  facility. 

PART  1304— [AMENDED] 

1.  The  authority  citation  for  part  1304 
continues  to  read  as  follows: 

Authority:  21  U.S.C.  821,  827,  871(b), 
958(d),  965,  unless  otherwise  noted. 

2.  Section  1304.03  is  proposed  to  be 
amended  by  adding  a  new  paragraph  (i) 
to  read  as  follows: 

f  1304.03    Person  required  to  keep  records 
•ltd  We  reports. 


(i)  A  distributor  registrant  that  utilizes 
a  freight  forwarding  facility  shall 
maintain  records  reflecting  the  transfer 
of  controlled  substances  from  the  long 
distance  conveyance,  through  the 
facility,  to  the  local  conveyance  or  frtxn 
the  long  distance  conveyance  directly  to 
the  local  conveyance.  The  records  must 
contain  the  date,  time  of  transfer, 
number  of  cartons,  crates,  drums  or 
other  packages  in  which  commercial 
containers  of  controlled  substances  are 
shipped  and  authorized  signatures  for 
eadi  transfer.  The  records  of  these 
shipments  must  be  maintained  at  the 
faciUty  for  a  period  of  two  years. 

Dated:  December  6, 1996. 
Gene  R.  Haislip. 

Deputy  Assistant  Administrator,  Office  of 
Diversion  Control. 

[FR  Doc  96-32077  Filed  12-17-96;  8:45  am] 
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DEPARTMENT  OF  THE  INTERIOR 

Minerals  Managoment  Sorvtc* 

30  CFR  Part  250 
RIN  1010-AC12 

Oil  and  Qaa  and  Sulphur  Oparatlona  In 
tha  Outer  Continantal  Shaif 

AOENCY:  Minerals  Management  Service 
(MMS).  Interior. 
ACTION:  Proposed  rule. 

SUMMARY:  The  MMS  proposes  to  amend 
the  regulations  governing  quality 
assurance  (QA)  of  safety  and  pollution 
prevention  equipment  (SPPE).  The  SPPE 
QA  requirements  currently  fond  in  the 
regulations  iieed  refining  to  lessen  the 
paperworic  burden  on  ^4S  and 
industry  and  to  ensure  that  Outer 
Continental  Shelf  operators  continue  to 
use  the  best  available  and  safest 
equipment. 

DATES:  MMS  will  consider  all  comments 
we  receive  by  February  18, 1997.  We 
will  begin  reviewing  comments  then 
and  may  not  fiilly  consider  comments 
we  receive  after  February  18, 1997. 
ADDRESSES:  Mail  or  hand-carry 
comments  to  the  Department  of  the 
Interior;  Minerals  Management  Service; 
Mail  Stop  4700;  381  Elden  Street; 
Hemdon,  Virginia  22070-4817; 
Attention:  Chief,  Engineering  and 
Standards  Branch. 
FOR  FURTHER  INFORMATION  CONTACT: 
Bill  Hauser,  Engineering  and  Standards 
Branch,  telephone  (703)787-1600. 

SUPPLEMENTARY  INFORMATION: 

Background 

SPPE  include  the  following 
equipment: 

•  Surface  and  underwater  safety 
valves  and  their  acttiators, 

•  Subsur&ce  safety  valves  and 
associated  safety  valve  locks  and 
landing  nipples. 

The  current  SPPE  regiilations,  foimd 
at  30  CFR  250.126,  require  that  lessees 
use  SPPE  certified  by  the  manufacturer 
as  having  been  produced  under  a  QA 
program  MMS  recognizes.  MMS 
currently  recognizes  two  QA  standards: 

(1)  American  Society  of  Mechanical 
Engineers/ American  National  Standards 
Institute  Quality  Assurance  and 
Certification  of  Safety  and  Pollution 
Prevention  Equipment  Used  in  Offshore 
Oil  and  Gas  Operations  (ASMS/ ANSI 
SPPE-1). 

(2)  American  Petroleum  Institute 
(API)  Specification  for  Quality  Programs 
(Spec  Ql). 

MMS  incorporated  the  QA 
requirements  into  the  r^ulations  in 


April  1988  when  the  offshore  operating 
nUes  governing  oil,  gas,  and  sulphur 
exploration,  development,  and 
production  on  the  OCS  were 
consolidated.  MMS  required  lessees  to 
submit  a  list  of  all  certified  and 
noncertified  SPPE  in  their  inventory  as 
of  April  1 ,  1988,  and  to  notify  MMS 
when  listed  SPPE  wen  removed  from 
service  for  failiue,  malfunctioa,  or 
remanufecture. 

On  July  6. 1988  (53  FR  25349),  MMS  . 
proposed  to  recognize  API's  QA 
standard  as  an  acceptable  alternate  or 
optional  QA  standaixi  for  the 
manufacture  of  SPPE.  The  API  standard 
required  manufecturers  to  meet  API 
Spec  Ql  in  combination  with  API 
Specification  for  Subsiurfece  Safety 
Valve  Safety  Equipment  (Spec  14A)  and 
API  SpedficatioB  for  Surface  Safety 
Valves  and  Underwater  Safety  Valves 
(Spec  14D).  MMS  evaluated  the 
comments  regarding  the  proposed 
rulemaking  and  determined  that  the  API 
QA  standard  was  an  acceptable 
program.  The  API  standard  was 
recognized  in  a  final  rule  dated  March 
22, 1990  (55  FR  10614).  References  to 
both  API's  and  ASME/ ANSI's  QA 
standards  were  updated  to  incorporate 
the  latest  editions  into  the  regulations 
on  September  13, 1990  (55  FR  37709). 

Regulatory  Review 

During  a  review  of  regulations,  MMS 
evaluated  the  merit  of  continuing  the 
SPPE  QA  requirements.  The  MMS 
examined  the  scope  and  effect  of  these 
requirements  and  determined  that  they 
were  effective  but  needed  revisions. 

In  January  1994,  MMS  decided  to 
pursue  a  negotiated  rulemaking  to 
develop  a  proposed  rule  governing  SPPE 
QA  regulations.  The  preliminary  steps 
of  this  effort  included  contacting 
interested  parties  (valve  manufacturers, 
lessees,  standards  organizations,  and 
enviroimiental  grouprs)  to  educate  them 
on  negotiated  rulemaking  and  to 
determine  their  willingness  to 
participate  in  the  rulemaking  effort.  In 
April  1994,  the  "convener"  held  initial 
formal  interviews  with  the  interested 
parties.  Over  the  next  few  months  it 
became  evident  that,  while  MMS 
needed  to  revise  the  regulations,  a 
negotiated  rulemaking  was  not 
necessary. 

This  negotiated  rulemaking  exercise 
did  succeed  in  getting  the  parties 
involved  in  the  SPPE  QA  program  to 
communicate.  Misunderstandings 
between  the  parties  were  cleared  up, 
and  the  consensus  emerged  that  the 
SPPE  QA  program  should  continue  for 
MMS  and  industry  to  ensure  that  the 
best  available  and  safest  technology  and 
equipment  are  being  used  on  the  OCS. 


"> 


66640       Fedwal  Register  /  Vol.  61,  No.  244  /  Wednesday,  December  18,  1996  /  Proposed  Rules 


However,  the  parties  also  felt  that  MMS 
needed  to  change  the  current 
regulations  to  reduce  the  paperwork 
burden  on  SPPE  manufacturers,  lessees, 
and  the  MMS. 

btaiit  of  the  Propoeed  Rule 

The  intent  of  this  proposed  rule  is  to 
eliminate  some  paperwork  involved  in 
complying  with  the  SPPE  QA 
regulations  and  to  ensure  that  lessees 
use  hi^  quality  SPPE  on  the  OCS.  MMS 
proposes  to  eliminate  the  need  for 
companies  to  update  their  lists  of 
noncertified  SPPE  and  to  require  that  all 
SPPE  installed  on  OCS  wells  after  April 
1, 1998  must  be  QA  certified.  Lessees 
can  continue  to  use  non-QA  certified 
SPPE  that  were  in  service  before  April 
1, 1998.  However,  the  lessee  must 
replace  the  noncertified  SPPE  with 
certified  SPPE  when  the  SPPE: 

(1)  Fail  during  normal  operations, 

(2)  Fail  during  testing,  or 

(3)  Are  removed  bova  service  for  any 
other  reason. 

The  justification  for  proposing  this 
rulemaking  option  comes  from  many 
areas.  In  repeated  contacts  with  lessees, 
valve  manufacturers,  and  standards 
organizations,  the  overwhelming 
consensus  is  that  the  QA  program  has 
succeeded  in  improving  the  overall 
quality  of  SPPE  used  on  the  OCS.  In 
other  words,  the  perception  is  that 
certified  SPPE  are  better  than 
noncertified  SPPE.  Also,  lessees  will 
have  had  10  years  from  the  date  MMS 
codified  the  QA  requirements  to  deplete 
their  inventory  of  noncertified  SPPE. 
MMS  feels  that  10  years  is  ample  time 
for  lessees  to  deplete  their  inventory  of 
noncertified  SPPE  and  that  there  are  not 
enough  noncertified  SPPE  left  in 
inventories  to  cause  the  overall  industry 
any  imdue  hardship.  So,  MMS  has       * 
decided  that  eliminating  the  use  of 
SPPE  designed  and  manufactured  over 
10  years  ago  will  ensure  that  lessees  use 
the  best  available  and  safest  technology 
and  equipment. 

Other  Qumges  to  the  Regulations 

As  part  of  changing  the  SPPE  QA 
regulations,  MMS  proposes  to  update  30 
CFR  250.1,  Documents  Incorporated  by 
Reference.  Specifically,  MMS  proposes 
to  reference  the  following  documents: 

(1)  ANSUASME  SPFE-1-1994, 
Qpality  Assurance  and  Certification  of 
Safety  and  Pollution  Prevention 
Equipment  Used  in  Offshore  Oil  and 
Gas  Operations,  and 

(2)  API  Spec  Ql,  Specification  fw 
Quality  Prt^rams,  Fifth  Edition, 
December  1994.  These  documents  are 
updates  of  previous  editions  that  MMS 
incorporated  by  reference. 


Execntiv*  Order  (EJO.)  12866 

The  Department  of  the  Interior  (DOI) 
reviewed  this  rule  under  E.0. 12866  and 
determined  that  this  is  not  an 
economically  significant  rule.  The 
Office  of  Management  and  Budget 
(OMB)  has  reviewed  this  rule  at  OMB's 
request 

Regulatory  FlexibUity  Act 

The  DOI  has  also  determined  that  this 
proposed  rule  will  not  have  a  significant 
economic  efiiect  on  a  substantial  nimiber 
of  small  entities.  Most  entities  that 
engage  in  oCEshore  activities  as  operators 
are  not  small  because  of  the  technical 
complexities  and  financial  resoiuces 
necessary  to  conduct  such  activities 
safely.  Small  entities  are  more  likely  to 
operate  onshore  or  in  State  waters — 
areas  not  covered  by  this  proposed  rule. 
Small  entities  are  more  likely  to  woik  as 
contractors  to  larger  entities  on  the  OCS, 
or,  in  the  case  of  SPPE,  they  may  work 
at  repairing  SPPE.  This  proposed  rule 
will  not  have  any  effect  on  small  SPPE 
repair  shops  or  manufecturers  since  it 
does  not  impose  any  new  restrictions  on 
them.  This  proposed  rule  should  not 
cause  the  business  practices  of  SPPE 
repair  and  manufacturing  entities  to 
change.  Under  the  ciirrent  rule,  a  lessee 
may  not  re-install  an  uncertified  SSSV 
on  the  OCS  after  it  fails  or  malfunctions. 
As  imcertified  SSV  or  USV  may  not  be 
re-installed  on  the  OCS  after  the  lessee 
removes  it  for  remanufacturing.  ^ 

Therefore,  this  proposed  rule  should  not 
cause  the  business  practices  of  SPPE  . 
repair  and  Inanufecturing  entities  to    - 
change. 

Paperwork  Reductiim  Act 

lliis  rule  eliminates  the  information 
collection  requirement  contained  in 
§  250.126(b)(2)  which  reduces  the 
information  collection  inventory  by 
1,000  hours.  The  OMB  approved  the 
information  collection  requirements 
remaining  in  §  250,  Subpart  H,  imder 
OMB  control  number  1010-0059. 
However,  as  part  of  oui  continuing 
effort  to  reduce  paperwork  and 
respondent  burden,  MMS  invites  the 
public  and  other  Federal  agencies  to 
comment  on  any  aspect  of  the  reporting 
burden  in  Subpart  H.  Submit  your 
comments  to  the  Office  of  Information 
and  Regulatory  Affairs,  OMB,  Attention 
Desk  Officer  for  the  Department  of  the 
Interior  (OMB  control  nimiber  1010- 
0059),  Washington,  DC  20503.  Send  a 
copy  of  your  comments  to  the  Chief. 
Engineering  and  Standards  Branch;  Mail 
Stop  4700;  Minerals  Management 
Service;  381  Elden  Street;  Hemdon, 
Virginia  20170-4817.  You  may  obtain  a 
copy  of  the  collection  of  information  by 


contacting  the  Bureau's  Information 
Collection  Clearance  Officer  at  (703) 
787-1242. 

OMB  may  make  a  decision  to  approve 
or  disapprove  this  collection  of 
information  after  30  days  bom  receipt  of 
our  request.  Therefore,  your  comments 
are  best  assiued  of  })eing  considered  by 
C^^  if  OMB  receives  them  within  that 
time  period.  However,  MMS  will 
consider  all  comments  received  during 
the  comment  period  for  this  notice  of 
proposed  rulemaking. 

Trie  Paperwork  RMuction  Act  of  1995 
provides  that  an  agency  may  not 
conduct  or  sponsor,  and  a  person  is  not 
required  to  respond  to,  a  collection  of 
information  unless  it  displays  a 
currently  valid  C^4B  control  number. 

The  title  of  this  collection  of 
information  is  "30  CFR  250,  Subpart  H. 
Oil  and  Gas  Production  Safety  Systems. 

The  collection  of  information  consists 
of  applications  and  approval  for  design, 
installation,  and  operation  of  subsurface 
safety  devices  and  surface  production- 
safety  systems  and  related  requirements; 
notifying  MMS  prior  to  production  and 
conduct  of  preproduction  tests  and 
inspections;  approval  of  quality 
assiirance  programs  covering 
manufacture  of  SPPE;  and  related 
recordkeeping  requirements.  The 
requirement  to  respond  is  mandatory. 
MMS  uses  the  information  to  evaluate 
equipment  and/or  procedures  lessees 
propose  to  use  during  production 
operations  and  to  verify  compliance 
with  minimum  safety  requirements. 

Respondents  are  approximately  130 
Federal  OCS  oil,  gas,  and  sulphur 
lessees.  The  frequency  of  submission 
varies.  The  public  reportii^  burden  for 
this  information  is  estimated  to  average 
1.25  hours  per  response,  including  the 
time  for  reviewing  instructions, 
searching  existing  data  sources, 
gathering  and  maintaining  the  data 
needed,  and  completing  and  reviewing 
the  information  collection.  MMS 
estimates  the  total  annual  burden  of  this 
collection  of  information  to  be  352 
reporting  hours  and  2,548 
recordkeeping  hours.  Based  on  $35  per 
hour,  the  total  burden  hour  cost  to 
respondents  is  estimated  to  be  $101,500. 

In  calculating  the  burden,  MMS 
assiuned  that  respondents  perform  some 
of  the  requirements  and  maintain 
records  in  the  normal  course  of  their 
activities.  MMS  considers  these  to  be 
usual  and  customary  and  did  not 
include  them  in  the  burden  estimates. 
Commenters  are  invited  to  provide 
information  if  they  disagree  with  this 
assumption  and  they  should  tell  us 
what  are  the  burden  hours  and  costs 
imposed  by  this  collection  of 
information. 
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The  MMS  wrill  mminaiiz»  written 
responses  to  this  notice  and  address 
theon  in  the  final  rule.  All  ccmunents 
will  became  a  matter  of  public  record. 

1.  MMS  specifically  solicits 
comments  on  the  follovring  questions: 

(a)  Is  the  proposed  collection  of 
information  necessary  for  the  proper 
perfonnanc^of  MMS's  functions,  and 
wiU  it  be  useful? 

(b)  Are  the  estimates  of  die  burden 
hour&pf  the  proposed  collactian  *' 
reasonable? 

(c)  Do  you  have  any  suggestions  that 
would  enhance  the  quality,  clarity,  or 
usefulness  of  the  information  to  be 
collected? 

(d)  Is  there  a  way  to  minimize  the 
information  collection  burden  on  those 
who  are  to  respond,  including  through 
the  use  of  appropriate  automated 
electronic,  mechanical,  or  other  forms  of 
information  technology? 

2.  In  addition,  the  Paperwork 
Reduction  Act  of  1995  requires  agencies 
to  estimate  the  total  annual  cost  burden 
to  respondents  or  recordkeepers 
resulting  fitHn  the  collection  of  .'..   v  ,•. 
information.  MMS  needs  your 
comments  on  this  item.  Your  response 
should  split  the  cost  estimate  into  two 
components:  (a)  total  capntal  and  startup 
cost,  and  (b)  aimual  operation, 
maint«iance,  and  purchase  of  services. 
Your  estimates  should  consider  the 
costs  to  generate,  maintain,  and  disclose 
or  provide  the  information.  You  should 
describe  the  methods  you  use  to 
estimate  major  cost  factors,  including 
system  and  technology  acquisition, 
expected  useful  life  of  capital 
equipment,  discoimt  rate(s),  and  the 
period  over  which  you  incur  costs. 
Capital  and  startup  costs  include, 
among  other  items,  computers  and 
software  you  purchase  to  prepare  for  - 
collecting  information;  monitoring, 
sampling,  drilling,  and  testing 
equipment;  and  record  storage  facilities. 
Generally,  your  estimates  should  not 
include  equipment  or  services 
purchased:  before  Ogtober  1, 1995;  to 
comply  with  requirements  not 
associated  with  the  information 
collection;  for  reasons  other  than  to 
provide  information  or  keep  records  for 
the  Government;  or  as  part  of  customary 
and  usual  business  or  private  practices. 

Takings  Implicatimi  Assessment 

The  DOI  certifies  that  the  proposed 
rule  does  not  represent  a  governmental 
action  capable  of  interference  with 
constitutionally  protected  property 
rights.  Thus,  a  Taking  Implication 
Assessment  need  not  be  prepared 
pursuant  to  E.0. 12030,  Government 
Action  and  Interference  with 


Constitutionally  Protected  Propoty 
Rights.  ,  .^,.,^_- 

Unfunded  Mandate  Refinrm  Act  of  1995 

This  rule  does  not  contain  any 
unfunded  mandates  to  State,  local,  or 
tribal  governments  or  the  private  sector. 

E.0. 12988 

The  DOI  has  certified  to  OMB  that 
this  proposed  regulation  meets  the 
applicable  dvil  justice  reform  standards 
provided  in  Secticms  3(a)  and  3(b)(2)  of 
E.0. 12988. 

National  Environmental  Policy  Act 

The  DOI  has  determined  that  this 
action  does  not  constitute  a  major 
Federal  action  significantly  affecting  the 
quality  of  the  human  environment; 
therefore,  preparation  of  an 
Environmental  Impact  Statement  is  not 
required. 

List  of  Snbiects  in  30  CFR  Part  250 

Continental  shelf.  Environmental 
impact  statements.  Environmental 
protection.  Government  contracts. 
Incorporation  by  reference, 
Investigations,  Mineral  royalties.  Oil 
and  gas  development  and  production. 
Oil  and  gas  exploration,  Oil  and  gas 
reserves,  Penalties,  Pipelines,  Public 
lands — mineral  resources,  Public 
lands — rights-of-way.  Reporting  and 
recordkeeping  requirements.  Sulphur 
development  and  production.  Sulphur  ■ 
exploration.  Surety  bonds. 

Dated:  September  30. 1996. 
Sylvia  V.  Baca, 

Assistant  Secretary,  Land  and  Minerals 
Management 

For  the  reasons  set  out  in  the 
preamble,  MMS  proposes  to  amend  30 
CFR  part  250  as  follows: 

PART  250— OIL  AND  QAS  ANC 
SULFUR  OPERATIONS  IN  1  HE  OUTER 
CONTINENTAL  SHELF 

1.  Tlie  authority  citation  for  part  250 
continues  to  read  as  follows: 

Auduuitjr.  U.S.C  1334. 

2.  Section  250.1  is  amended  by 
revising  paragraphs  (c)(5),  (d)(1),  (d)(4) 
and  (d)(5)  to  read  as  follows:    ^. 

S2Sai    Oocumants incorporalad Ity 


(c)*** 

(5)  ANSI/ASME  SPPE-1-1994. 
Quality  Assurance  and  Certification  of 
Safety  and  Pollution  Prevention 
Equipment  Used  in  Offshore  Oil  and 
Gas  Operations,  Incorporated  by 
Refisrence  at:  §  250.126(a)(2)(A). 
•        *        «        •        • 

(d)  •  •  • 


(1)  An  Spec  Ql,  Specification  for 
Quality  Prc^rams,  Fifth  Edition. 
December  1994,  API  Stock  No.  811- 
00001,  Incorporated  by  Refemce  at: 
§25ai26(a)(2)(B). 

•        •        •        •        • 

(4)  API  Spec  6A,  Specification  for 
Valves  and  Wellhead  Equipment. 
Seventeenth  Edition,  February  1, 1996. 
API  Stock  No.  G06A17.  Incorporated  by 
Reference  at:  §§  250.126(a)(3)  and 
250.152  (b)(1)  and  (b)(2}. 

(5)  API  Spec  6A VI,  Specification  for 
Verification  Test  of  Wellhead  Surfece 
Safety  Valves  and  Underwater  Safety 
Valves  for  Ofishore  Service,  First 
Edition,  February  1, 1996,  API  Stock  No. 
G06AV1,  Incorporated  by  Reference  at: 

§  250.126(a)(3). 

3.  MMS  is  revising  §  250.126  to  read 
as  follows: 

|25ai26    Safety  and  pdhitton  pravantion 
•quipment  quality  asauraoci  requirements. 

(a)  General  requirements.  (1)  A  lessee 
may  only  install  certified  safety  and 
pollution  prevention  equipment  (SPPE) 
in  wells  located  on  the  OCS.  SPPE 
include  the  following: 

(i)  Surfece  safety  >«lves  (SSV)  and 
actuators; 

(ii)  Underwater  safety  valves  (USV) 
and  actuators;  and 

(iii)  Subsurfece  safety  valves  (SSSV) 
and  associated  safety  valve  locks  and 
landing  nipples. 

(2)  Certified  SPPE  are  those  the 
maniifecturer  certifies  as  having  been 
manufectured  under  a  quality  assurance 
program  MMS  recognizes.  K^S 
considers  all  other  SPPE  noncertified. 
MMS  cuitentiy  recognizes  two  quality 
assurance  programs: 

(i)  ANSI/ASME  SPPE-1 .  QuaUty 
Assurance  md  Certification  of  Safety 
and  Pollution-Prevention  Equipment 
Used  in  Offshore  Oil  and  Gas 
Operations;  and 

(ii)  API  Spec  Ql,  Specification  Ux 
(^lality  Programs. 

(3)  All  SSVs  and  USV's  must  meet 
the  technical  specifications  of  API  Spec 
14D  or  API  Spec  6A  and  6AV1.  All 
SSSV's  must  meet  the  technical 
specifications  of  API  Spec  14A. 

(b)  Use  of  noncertified  SPPE.  Before 
April  1, 1998,  you  may  continue  to  use 
or  install.noncertified  SPI^  if  the 
noncertified  SPPE  were  in  your 
inventory  as  of  April  1, 1988,  and  were 
included  in  a  list  of  nonconcertified 
SPPE  submitted  to  MMS  pricM^  to  August 
29, 1988.  After  April  1, 1998.  you  must 
replace  noncertified  SITE  with  certified 
SPPE  when  the  noncertified  SPPE: 

(1)  Fail  during  normal  operations, 

(2)  Fail  during  testing,  or 
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(3)  Are  removed  fnxa  senrice  for  any 
other  reason. 

(c)  Recognizing  other  quality 
assurance  programs.  The  MMS  will 
consider  approving  other  quality 
assurance  programs  covering  the 
manufacture  of  SPPE.  If  you  want  MMS 
to  evaluate  other  quality  assurance 
programs,  submit  relevant  information 
about  the  program  and  reasons  for  MMS 
approval  to  the  Deputy  Associate 
DirectOT  for  Operations  and  Safety 
Management;  Minerals  Management 
Service;  Mail  Stop  4600;  381  Elden 
Street;  Hemdon,  Virginia  20170-4617. 

tFR  Doc.  96-32041  Filed  12-17-96: 8:45  ami 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40CFRPartS2 
PD6-2-707Sb;  FRL-66e4-0) 

Clean  Air  Act  Promulgation  of 
Reclassification  of  PM-10 
Nortattalnment  Areas  in  Idaho 

AGENCY:  Enviro.nmental  Protection 
Agency  (EPA). 
ACTION:  Proposed  rule. 

SUMMARY:  This  action  identifies  those 
nonattainment  areas  in  the  State  of 
Idaho  which  have  failed  to  attain  the 
National  Ambient  Air  Quahty  Standards 
(NAAQS)  for  particulate  matter  with  an 
aerodynamic  diameter  of  less  than  or 
equal  to  ten  micrometers  (PM-10)  by  the 
apphcable  attainment  date  of  December 
31, 1995.  This  action  also  proposes  to 
grant  a  second  one-year  extension  to  the 
attainment  date  for  the  Power-Baimock 
Counties  PM-10  nonattainment  in 
Idaho.  In  the  Final  Rules  Seed  on  of  this 
Federal  Register,  the  EPA  is  granting 
this  extension  as  a  direct  final  rule 
without  prior  proposal  because  the 
Agency  views  this  action  as 
noncontroversial  and  anticipates  no 
adverse  comments.  A  detailed  rationale 
for  granting  the  extension  is  set  forth  in 
the  direct  final  rule.  If  no  adverse 
comments  are  received  in  response  to 
this  proposed  rule,  no  further  activity  is 
contemplated  in  relation  to  this  rule.  If 
the  EPA  receives  adverse  comments,  the 
direct  final  rule  will  be  withdrawn  and 
all  pubUc  comments  received  will  be 
addressed  in  a  subsequent  final  rule. 
The  EPA  will  not  institute  a  second 
comment  period  on  this  action. 
DATES:  Comments  on  this  proposal  must 
be  received  in  writing  by  January  17, 
1997. 

ADOnESSES:  Written  comments  on  this 
action  should  be  addressed  to  Montel 


Livingston,  SIP  Manager,  Environmental 
Protection  Agency,  Office  of  Air 
Quality,  1200  Sixth  Avenue,  Seattle 
Washington,  98101.  Copies  of  the    5 
dociunents  relevant  to  this  action  are 
available  for  public  inspection  during 
normal  business  hours  at  the  same 
address. 

FOR  FURTHER  INFORMATION  CONTACH 
Steven  K.  Body,  Office  of  Air  Quality, 
Environmental  Protection  Agency,  1200 
Sixth  Avenue,  Seattle.  Washington. 
98101,  206/553-0782. 
SUPPLEMENTARY  INFORMATION:  See  the 
information  provided  in  the  Direct  Final 
action  which  is  located  in  the  Rules 
Section  of  this  Federal  Registw. 

Dated:  December  5, 1996. 
Chuck  Clarke, 
Regional  Administrator. 
(FR  Doc.  96-32055  Filed  12-17-96;  8:45  am) 
fmiq  OOOC  I 
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DEPARTMENT  OF  TRANSPORTATION 

Coast  Guard 

46 CFR Parts  10 and  15    *    -  ^      '. 

[COD  94-069*^  ;,<' 

RIN2115-AF23  .      .     •  - 

Licensing  and  Manning  for  Officers  of 
Towing  Vessels 

AGENCY:  Coast  Guard,  DOT. 
ACTION:  Notice  of  intoit 

summary:  The  boast  Guard  intends  to 
modify  the  proposed  rule  on  Licensing 
and  Manning  for  Officers  of  Towing 
Vessels  and  to  publish  a  supplemental 
notice  of  proposed  rulemaking  (SNPRM) 
before  issuing  a  final  rule.  The  SNPRM 
will  include  a  new  comment  period  and 
it  may  announce  additional  public 
meethigs. 

ADDRESSES:  The  Executive  Secretary 
maintains  the  pubUc  docket  for  this 
rulemaking.  Comments  previously 
received  bave  become  part  of  this 
docket  and  are  available  for  inspection 
or  copying  at  room  3406,  U.S.  Coast 
Guard  Headquarters,  2100  Second 
Street,  SW.,  Washington,  DC  20593, 
between  9:30  a.m.  and  2:00  p.m., 
Monday  through  Friday,  except  Federal 
holidays. 

FOR  FURTHER  MFORMATION  CONTACT: 
LCDR  Don  Darcy,  Project  Manager, 
Operating  and  ^ivironmental  Standards 
Division  (G-MSQ-1),  U.S.  Coast  Guard 
Headquartera,  2100  Second  Street,  SW., 
Washhigton,  DC  20593,  telephone  (202) 
267-0221. 


SUPPLEMENTARY  INFORMATION: 
Background  and  Purpoae 

On  June  19, 1996,  the  Coast  Guard 
published  in  the  Federal  Register  a 
notice  of  proposed  rulemaking  (NPRM) 
that  proposed  changes  to  the  ficensing 
and  manning  requirements  for  officera 
of  towing  vessels  in  order  to  provide  a 
safer  towing  industry  (61  FR  31332). 
The  NPRM  proposed  changes  including, 
init  not  limited  to,  the  following:  Ar- 
graduated  series  of  master  and  mate 
(pilot)  UcMises  (allowing  holders  of 
current  licenses  to  be  grandfathered);  an 
additional  license  level  for  new 
entries — apprentice  mate  (steersman): 
route  endorsements  for  particular 
geographical  areas;  a  limited  and 
unliioiited  licensing  structiire  based  on  a 
3000-horsepower  breakpoint;  a  practical 
demonstration  of  skills;  a  check-ride 
with  a  designated  examiner,  or 
completion  of  a  refivsher  course  for 
renewals  and  upgrades  of  licenses;  and 
a  clarification  that  the  master  of  the 
vessel  is  responsible  for  the  Overall 
safety  of  the  vessel,  but  not  for  another 
individual's  misconduct  or 
incompetence. 

The  comment  period  under  the  NPRM 
closed  on  October  17, 1996.  Because  of 
the  very  active  public  response  to  the 
NPRM,  through  a  public  meeting, 
speaking  engagemmits,  and  numerous 
written  comments,  the  Coast  Guard 
intends  to  modify  the  proposed  rule. 
The  Coast  Guard  will  develop  a 
supplemental  notice  of  proposed 
rulemaking  (SNPRM)  to  help  it  re- 
evaluate the  proposed  rule  and  the  cost- 
benefit  analysis,  .and  to  incorporate 
certain  recommendations.  Public 
conunents  are  being  reviewed  and  may 
be  instnunental  in  the  development  of 
the  new  proposal.  The  SNPRM  will 
include  a  cooament  period,  similar  to 
the  NPRM.  allowing  marinera  and 
companies  within  the  industry  to 
express  their  views  on  the  new  changes. 

Issuing  an  SNPRM,  before  an  interim 
rule  or  final  rule,  will  also  create  the 
potential  for  further  public  meetings. 
Notice  will  be  given  in  the  SNPRM,  and 
otherwise  in  the  Federal  Register, 
regarding  dates  and  times  of  any  huther 
public  meetings  for  this  rulemaking. 

Requests  for  Conunents 

With  publication  of  die  SNPRM.  the 
Coast  Guard  will  encourage  interested 
persons  to  participate  in  this  rulemaking 
by  submitting  written  data,  views,  or 
argimients  on  the  new  proposals.  There 
is  no  need  or  occasion  to  refile 
comments  already  sulnnitted. 


-•^ 


z  S 
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Dated:  November  26. 1996. 
J.C  Curd. 

Rear  Admiral,  U.S.  Coast  Guard,  Chief, 
Ktarine  Safety  and  Environmental  Protection. 
(JR  Doc  gft-32026  FUed  12-17-96;  8:45  ami 
MJJNa  OOM  4Me-14-M 


NATIONAL  AERONAUTICS  AND 
SPACE  AOMNlSTRATiON 

48  CFR  Parts  1819, 1834, 1845,  ^852 
and  1870 

Ravision  to  the  NASA  FAR  Supplamant 
to  Eliminate  Non-Statutory 
Certification  Requirements 

AQENCY:  National  Aeronautics  and 
Space  Administration  (NASA). 
ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  The  National  Aeronautics  and 
Space  Administration  is  publishing  a 
notice  of  proposed  rulemaking  to  amend 
the  NASA  FAR  Supplement  (NFS)  to 
eliminate  all  non-statutory  imposed 
contractor  and  offeror  certification 
requirements. 

DATES:  Written  comments  on  the 
proposed  rulemakig  must  be  received  on 
or  before  February  18, 1997. 
ADDRESSES:  Comments  (3  copies)  should 
be  addressed  to  Donald  G.  Abrams, 
Office  of  Procurement,  Contract 
Management  Division,  Code  HK.  NASA 
Headquarters,  Washington  DC  20546. 
FOR  FURTHER  INFORMATION  CONTACT: 
Donald  G.  Abrams,  telephone  (202)  358- 
0512;  fecsimile  (202)  358-3083;  or 
electronic  mail 
donald.abrams^q.nasa.gov. 

SUPPLEMENTARY  INFORMATION: 

Baclcground 

Section  4301(b)(1)(B)  of  the  Federal 
Acquisition  Reform  Act  of  1996  (FARA), 
Pub.  L.  104-106,  requires  agencies  that 
have  procurement  regulations 
containing  one  or  more  certification 
reqiiirements  for  contractors  and 
o^rors  that  are  not  specifically 
imposed  by  statute  to  issue  for  public 
comment  a  proi>osal  to  amend  their 
regiilations  to  remove  the  certification 
requirements.  Such  certification 
requirements  may  be  omitted  from  the 
agency  proposal  if  (i)  the  senior 
prociu«ment  executive  for  the  executive 
agency  provides  the  head  of  the 
executive  agency  with  a  written 
justification  for  the  requirement  and  a 
determination  that  thoe  is  no  less 
burdensome  means  for  administering 
and  enforcing  the  particular  regulation 
that  contains  the  cntification 
requirement:  and  (ii)  the  head  of  the 
executive  agency  approves  in  writing 


the  retention  of  such  certification 
requirement. 

The  proposed  rule  constitutes  NASA's 
proposal  for, the  elimination  of  all  non- 
statutory imposed  contractor  and  offeror 
certification  requirements  from  the  NFS 
pursuant  to  section  430(b)(1)(B)  of 
FARA.  NASA  has  not  identified  any 
regulatory  certification  requirement 
contained  in  the  NFS  which  it  has 
determined  should  be  proposed  for 
retention.  Consequently,  the  Agency  is 
not  pursuing  approval  firom  the 
Administrator  of  NASA  to  retain  any 
certification  requirement  not 
specifically  imposed  by  statute.  The 
Agency  invites  public  comment  on  its 
proposal  to  eliminate  all  regulatory 
certification  reqiiirements  from  the  NFS 
and  on  its  determination  that  there  are 
no  certification  requirements  which 
shotdd  be  proposed  for  retention. 

Agency  Proposal  to  Eliminate  Non- 
Statutory  Certification  Requiremenli 

The  following  is  the  Agency's 
proposal  pertaining  to  each  contractor 
and  offeror  certification  requirement 
contained  in  the  NFS. 

1. 1816.303    Cost  Sharing  Contracts 

This  requirement,  which  dealt  with 
the  certification  requested  bom  a 
university  to  the  fact  that  it  has  "no 
commercial,  production,  educational,  or 
service  activities  on  which  to  use  the 
results  of  the  research  and  no  means  of 
recovering  any  cost  sharing  on  such 
projects",  has  been  deleted  from  the 
rewrite  of  the  NFS. 

2. 1819.7211  Application  Process  for 
Mentor  Firms  to  Participate  in  the 
Program 

This  section,  which  required  that  "a 
proposed  mentor  must  submit  the 
following  information  (1)  certificaticm 
that  the  mentor  firm  is  currenUy 
performing  tmder  at  least  one  active 
approved  subcontracting  plan  *  *  •" 
vdil  be  rewritten  to  require  simply  a 
statement  to  the  same  effect 

3. 1832.7002    Responsibility 

This  section  has  been  removed  due  to 
the  rewrite  of  the  NFS  (effective  October 
29, 1996,  61  FR  55765-55774). 

4. 1832.7004(b)    Contractual 
Implementation  (Milestone  Billine) 

The  section  has  been  removed  due  to 
the  rewrite  of  the  NFS  (effective  October 
29, 1996,  61  FR  55765-55774). 

5. 1834-005-1    Competition  (Major 
Systems  Acquisition) 

The  passing  reference  imder  "(4) 
Phase  D,  Development,  involves  final 
detailed  design,  fabrication, 
certification,  and  deUvery  of  an 
operational  system  that  meets  program 


requirements,"  will  be  deleted  from  the 
rewrite  to  the  NFS. 

6. 1845.302-73    Determination  and 
Findings  (Decision  to  Provide 
Government  Property) 

Whereas  the  previous  section  was 
worded,  "contractor  has  certified 
inability  to  acquire  the  facilities",  this 
will  be  rewritten  to  have  the  contractor 
"demonstrate  inability  to 
acquire*  *  •". 

7.1852.223-70    Safety  and  Health 

Previously,  the  clause  required  the 
contractor  to  submit  a  certification 
program  for  persoimel  involved  in 
hazardous  operations  as  required  by  the 
contract  schedule  or  the  contracting 
officer."  This  will  be  rewritten  to 
require  "qualification  standards  for 
personnel*  *  *".  This  clause  was 
published  in  the  Federal  a«igi«*«r 
October  29. 1996  (61  FR  55753-55764). 

8. 1852-247-73    Shipment  by 
Government  Bills  of  Lading 

This  optional  transportation  clause  for 
use  in  f.o.b.  Origin  contracts  instructs 
the  contractor  to  certify  on  his/her 
invoices  that  the  material  has  been 
shipped.  It  ^11  be  rewritten  to  require 
simply  a  statement  that  the  material  has 
been  shipped.  ' 


Proposal 
ation  (Investigation 


9.  1870.102-703 
Submission  Info? 
Acquisition  Syste^) 

Section  2.6,  entitled  Certification, 
previously  required  that  "the  proposal 
must  be  signed  by  an  institutional 
official  authorized  to  certify 
institutional  support  *  *  *".  It  will  be 
rewritten  to  be  entiUed  "Signatory"  and 
require  "signed  by  institutional  official 
authorized  to  ensiue*  '  *". 

Public  Comments 

NASA  invites  interested  persons  to 
participated  by  submitting  data,  views, 
or  argmnents  with  respect  to  the  NFS 
amendments  set  forth  in  this  proposed 
rule.  Three  copies  of  written  commmts 
should  be  submitted  to  the  address 
indicated  in  the  ADDRESSES  section  of 
this  rule.  AU  comments  received  will  be 
available  for  public  inspection  during 
normal  work  hours.  All  written 
comments  received  by  the  date 
indicated  in  the  DATES  secticm  of  this 
notice  will  be  carefully  assessed  and  fiill 
considered  prior  to  the  effective  date  of 
these  amendments  as  a  final  rule.  Any 
information  considefed  to  be 
confidential  must  be  so  identified  and 
submitted  in  writing,  one  copy  only. 
NASA  reserves  the  right  to  detennine 
the  confidential  status  of  the 
information  and  to  treat  it  aix»rding  to 
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its  detennination  in  accordance  with  10 
cm  1004.11. 

Impact 

NASA  certified  that  this  rule  will  not 
have  a  significant  economic  impact  oh 
a  substantial  nimiber  of  small  entities 
and.  therefore,  no  regulatory  flexibility 
analysis  has  been  prepared. 

NASA  has  concluded  that  this 
propoaed  rule  does  not  involve  any 
significant  issues  of  law  or  fact. 
Therefore,  consistent  with  5  U.S.C  553, 
NASA  has  not  scheduled  a  public 
hearing. 

List  of  Subjects  in  48  CFR  Parts  1819, 
1834, 1845, 1852  and  1870 

Government  Pnxnuement. 

Tom  Luadtks, 

Deputy  Associate  Administrator  for 
Procurement. 

Accordingly.  48  CFR  1819. 1834. 
1845. 1852  ami  1870  are  proposed  to  be 
amended  as  follows:  

1.  The  authority  citation  for  48  CFK 
1819. 1834, 1845. 1852  and  1870 
continues  to  read  as  follows: 

Authority:  U.S.C  2473(cXl). 

PART  1819— SMALL  BUSINESS  AND 
SMALL  DISADVANTAGED  BUSINESS 
CONCERNS 

1819.7211    [AmeiKted] 

2.  Section  1819.7211  is  revised  to  read 
as  follows: 

1819.7211    Application  process  for  mentor 
flrms  to  partdpats  In  ttie  program. 

(a)  Prime  contractors  interested  in 
becoming  a  mentor  firm  must  submit  a 
request  to  the  NASA  OSDBU  to  be 
approved  under  the  program.  The 
application  will  be  evaluated  on  the 
extent  to  which  the  company  plans  to 
provide  developmental  assistance.  The 
information  required  in  paragraph  (b)  of 
this  section  mtist  be  submitted  to  be 
considered  for  approval  as  a  mentor 
firm. 

(b)  A  proposed  mentor  must  submit 
the  following  information  to  the  NASA 
OSDBU: 

(1)  A  statement  that  the  mentor  firm 
is  currently  performing  under  at  least 
one  active  approved  subcontracting  plan 
(small  business  exempted)  and  that  diey 
are  eligible,  as  of  the  date  of  application, 
for  the  award  of  Federal  contracts; 

(2)  The  cognizant  NASA  contract 
number(s).  type  of  contract,  period  of 
performance  (including  options),  title  of 
technical  program  effort,  name  of  NASA 
Program  Manager  (including  contact 
information)  and  name  of  NASA  field 
center  where  support  is  provided: 

(3)  The  niunber  of  proposed  Mentor- 
Protege  arrangements: 


(4)  Data  on  all  current  NASA 
contracts  and  subcontracts  to  include 
the  contract/subcontract  number(s). 
period  of  performance,  awarding  NASA 
installation  or  contractor  and  contract/ 
subcontract  value(s)  including  options; 

(5)  Data  on  total  number  and  dollar 
amount  of  subcontracts  awarded  under 
NASA  prime  contracts  within  the  past 
2  years  and  the  number  of  dollar  value 
of  such  subcontracts  awarded  to  entities 
defined  as  proteges. 

(6)  Information  on  the  proposed  types 
of  developmental  assistance.  For  each 
proposed  Mentor-Protege  relationship 
include  information  on  the  company's 
ability  to  provide  developmental 
assistance  to  the  identified  protege  firm 
and  how  that  assistance  will  potentially 
increase  subcontracting  opportimities 
for  tbS  protege  firm,  including 
subcontracting  opportunities  in  industry 
categories  where  these  entities  are  not 
dominant  in  the  company's  current 
subcontractor  base;  and 

(7)  A  Letter  of  Intent  signed  by  both 
parties.  At  a  minimum,  the  Letter  of 
Intent  must  include  the  stated 
commitment  that  the  parties  intend  to 
enter  into  a  mentor-protege  agreement 
under  the  NASA  program,  that  they 
intend  to  cooperate  in  the  development 
of  a  suitable  developmental  assistance 
program  to  meet  their  respective  needs, 
and  that  they  agree  to  comply  with  the 
obligations  in  section  1819.7215  and  all 
other  provisions  governing  the  program. 

PART  1834— MAJOR  SYSTEM 
ACQUISITION  .    A 

1834.006-1    [Amanded] 

3.  In  section  1834.005-1.  the  existing 
paragraph  (b)(4)  is  removed  and 
paragraph  (b)(5)  is  redesignated  as 
paragraph  (b)(4). 

PART  1845-QOVERNMENT 
PROPERTY  ;    .» 

1845.302-73    [Amandad] 

4.  Section  1845.302-73  is  revised  to 
read  as  follows:  v  - 

1845.302-73    Oatarmlnatlon  and  findings. 

(a)  Procedure.  Detennination  and 
findings  (D&F)  required  under  FAR 
45.302-1  (a)(4)  shall  be  prepared  by  the 
contracting  officer  and  approved  by  the 
prooirement  officer.  Prior  to  approval  of 
the  D&F  by  the  procurement  officer, 
concurrence  must  be  obtained  from  the 
Director  of  Administration  or 
equivalent,  to  ensure  that  the  requiring 
activity  and  the  installation  supply  and 
equipment  management  officer  agree  to 
the  use  of  the  Government  facihties  by 
the  contractor.  D&Fs  shall  address 
individual  types  of  facilities  to  be 
provided  to  the  contractor.  Reference  to 


specific  variations  in  quantities  of  items 
to  be  provided  should  be  included  in 
the  D&F  if  additional  requirements  are 
anticipated.  A  separated  E)&F  is  required 
before  adding  new  types  of  items  or 
significant  cl^Jiges  in  quantity.  A 
separate  D&F  is  also  required  before 
adding  any  new  woric  to  the  contract 
that  requires  additional  Government 
facihties. 

(b)  Format.  A  sample  format  follows: 

(Fonnat)  Nattonal  Aenmautics  and  Space 
Administration,  Washington,  DC  20546 

Determination  and  Findings 

Decision  To  Provide  Govenunent  Facilities 

On  the  basis  of  the  following  findings  and 
detenninatioDS.  Govemment-owned  fecilities 
may  be  provided  to  [Insert  the  name  of  the 
contractor)  pursuant  to  the  authority  of  FAR 
45.302-1  (a)  (4). 

Findings 

1.  The  [insert  the  name  of  the  contracting 
activity]  and  the  contractor  (have  entered)/ 
(proposed  to  enter)  into  Contract  No.  (insert 
the  contract  number].  (Include  the  following 
information:  Type  of  contract,  contract  value, 
and  a  brief  description  of  the  scope  of  work 
performed  under  the  contract.) 

2.  (Justify  that  Government  facilities  are 
needed  for  performance,  under  the  contract 
The  justification  shall  demonstrate  either  (i) 
that  the  contract  cannot  be  fulfilled  by  any 
other  means,  or  (ii)  that  it  is  in  the  pubUc 
interest  to  provide  the  bcilities.  It  is 
imperative  that  the  justification  be  fully 
substantiated  by  evidence.) 

3.  (If  the  contract  effort  cannot  be  fulfilled 
by  any  other  means,  indicate  why  the 
contractor  cannot  provide  the  facilities.  For 
example,  due  to  financial  constraints,  the 
contractor  has  demonstrated  inability  to 
acquire  the  bcilities;  or,  even  though  the 
contractor  is  willing  and  financially  able  to 
acquire  these  facilities  for  its  own  account, 
the  contractor  has  stated  that  time  will  not 
permit  making  arrangements  to  obtain  timely 
delivery  to  meet  NASA  requirements.  If 
timely  delivery  is  the  problem,  state  when 
the  contractor  will  replace  the  Government 
facilities  with  contractor-owned  facilities. 
Address  leadtime,  validate  tlie  contractor's 
claims,  and  state  that  private  finanf  ing  was 
sought  and  either  not  available  or  not 
advantageous  to  the  Govenunent.  If  private 
financing  was  not  advantageous  to  the 
Government,  provide  justification.  Indicate 
other  alternatives  considered  and  reasons  for 
rejection.) 

4.  (Give  a  general  description  of  the  types 
of  fscilities  to  be  provided  and  indicate  the 
variation  in  quantities  of  items  based  on 
functional  requirements.  Explain  how  these 
focilities  pertain  to  the  scope  of  work  to  be 
completed.  State  that  the  contract  cannot  be 
accomplished  without  the  sf>ecified  facility 
items  being  provided.  Include  an  estimate  of 
the  value  of  the  fiacilities  and  a  statement  that 
no  fodhties  items  under  $10,000  unit  cost 
will  be  provided  unless  the  contractor  is  a 
nonprofit,  on-site,  or  the  focilities  are  only 
available  from  the  Government.) 
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5.  (Indicate  whether  the  property  will  be 
accountable  under  this  contract  or  a  separate 
facilities  contract) 

Determinaticai,,  ;  :'^  .,_j«^  ..  ;'^   - 
(    For  the  reasons  set  forth  above,  it  is  hereby 
determined  that  the  Government-owned 
{adlities  identified  herein  will  be  provided  to 
the  contractor. 

Procurement  Officer 

Date 

(End  of  format)  , 

PART  18S2— SOLICITATION 
PROVISIONS  AND  CONTRACT 
CLAUSES 

5.  Part  1852  is  amended  as  set  forth 
below: 

1862.22»-70    [Aimnded] 

6.  Section  1852.223-70  is  revised  to 
read  as  follows:  1852.223-70  Safety  and 
Health. 

As  prescribed  in  1823.7001(a),  insert 
the  foUouring  clause: 

Safely  and  Health  ' 

(February  1996) 

(a)  The  Contractor  shall  take  all  reasonable 
safety  and  health  measures  in  performing 
under  this  contract  The  Contractor  shall 
comply  with  all  Federal,  State,  and  local  laws 
applicable  to  safety  and  health  in  effect  on 
the  data  of  this  contract  and  with  the  safety 
and  health  standards,  specifications, 
reporting  requirements,  and  provisions  set 
forth  in  the  contract  Schedule. 

(b)  The  Contractor  shall  take  or  cause  to  be 
taken  any  other  safety  and  health  measures 
the  Contracting  Officer  may  reasonably 
direct.  To  the  extent  that  the  Contractor  may 
be  entitled  to  an  equitable  adjustment  for 
those  measures  under  the  terms  and 
conditions  of  this  contract,  the  equitable 
adjustment  shall  be  determined  pursuant  to 
the  procedures  of  the  changes  clause  of  this 
contract  provided,  that  no  adjustment  shall 
be  made  under  this  Safety  and  Health  clause 
for  any  change  for  which  an  equitable 
adjustment  is  expressly  provided  under  any 
other  provision  of  the  contract. 

(c)  The  Contractor  shall  immediately  notify 
and  promptly  report  to  the  Contracting 
Officer  or  a  designee  any  accident  incident, 
or  exposure  resulting  in  fatality,  lost-time 
occupations  injury,  occupational  disease, 
contamination  of  property  beyond  any  stated 
acceptable  limits  set  forth  in  the  contract 
Schedule,  or  prop>erty  loss  of  S25,000  or  mme 
arising  out  of  work  p>erformed  under  this 
contract.  The  Contractor  is  not  required  to 
include  in  any  report  an  expression  of 
opinion  as  to  the  feult  or  n^igence  of  any 
employee.  Service  contractors  (excluding 
construction  contracts)  shall  provide 
quarterly  reports  specifying  lost-time    " 
frequency  rate,  number  of  lost-time  injuries, 
exposure,  and  accident/incident  dollar  losses 
as  specified  in  the  contract  Schedule.  The 
Contractor  shall  investigate  ail  work-related 
incidents  or -accidents  to  the  extent  necessary 
to  determine  their  causes  and  furnish  the 


Contracting  Officer  a  report,  in  such  form  as 
the  Contracting  Office  may  require,  of  the 
investigative  findings  and  proposed  or 
completed  corrective  actions. 

(d)  (1)  The  Contracting  Officer  may  notify 
the  Contractor  in  writing  of  any 
noncompliance  with  this  clause  and  specify 
corrective  actions  to  be  taken.  The  Contractor 
shall  promptly  take  and  report  any  necessary 
corrective  action. 

(2)  If  the  Contractor  feils  or  refuses  to 
institute  prompt  corrective  action  in 
accordance  with  subparagraph  (d)  (1)  of  this 
clause,  the  Contracting  Officer  may  invoke 
the  stop-work  order  clause  in  this  contract  or 
any  other  remedy  available  to  the 
Government  in  the  event  of  sudi  failure  or 
refusal. 

(e)  The  Contractor  (or  subcontractor  or 
supplier)  shall  insert  the  substance  of  this 
clause,  including  this  pcu^graph  (e)  and  any 
applicable  Schedule  provisions,  with 
appropriate  changes  of  designations  of  the 
parties,  in  subcontracts  of  every  tier  that  (1) 
amount  to  $1,000,000  or  more  (unless  the 
Contracting  Officer  makes  a  written 
determination  that  this  is  not  required),  (2) 
require  construction,  repair,  or  alteration  in 
excess  of  S25,000,  or  (3)  regardless  of  dollar 
amount,  involve  the  use  of  hazardous 
materials  or  op)erations. 

(f)  Authorized  Government  representatives 
of  the  Contracting  Officer  shall  have  access 
to  and  the  right  to  examine  the  sites  or  areas 
where  work  under  this  contract  is  being 
performed  in  order  to  determine  the 
adequacy  of  the  Contractor's  safefy  and 
health  measures  under  this  clause. 

(g)  As  a  part  of  the  Contractor's  safefy  plan 
(and  health  plan,  when  applicable)  and  to  the 
extent  required  by  the  Schedule,  the 
Contractor  shall  furnish  a  list  of  all 
hazardous  operations  to  be  performed, 
includiiig  operations  indicated  in  paragraphs 
(a)  and  (b)  of  this  clause,  and  a  list  of  other 
major  or  key  operations  required  or  plaimed 
in  the  performance  of  the  contract,  even 
though  not  deemed  hazardous  by  the 
Contractor.  NASA  and  the  Contractor  shall 
jointly  decide  which  operations  are  to  be 
considered  hazardous,  with  NASA  as  the 
final  authorify.  Before  hazardous  operations 
commence,  the  Contractor  shall  submit  for 
NASA  concurrence  either  or  both  of  the 
following,  as  required  by  the  contract 
Schedule  or  by  the  Contracting  Officer. 

(1)  Written  hazardous  operating  procedures 
for  all  hazardous  operations. 

(2)  A  certification  program  for  personnel 
involved  in  hazardous  operations. 

(End  of  clause) 

I18S2J47-73    [AntMided] 

7.  Section  1852.247 — 73  is  revised  to 
read  as  follows: 

S  1852.247-73    Shipment  by  QovemifMnt 
bill*  of  Ming. 

As  prescribed  in  1847.305-70(c), 
insert  the  following  clause: 

Shipment  by  GoveniBMat  Bilk  of  Lading 

(March  1989)  ;   '    '^'* 

(a)  The  Contractor  shall  ship  items 
deliverable  under  this  contract,  if  the 


transportation  cost  per  shipment  exceeds  ° 
$100,  by  Govenunent  bills  of  lading  (GBLs). 
At  least  15  days  before  shipment,  the 
Contractor  shall  request  in  writing  GBLs 

from: [Insert  name,  title,  and 

mailing  address  of  designated  transportation 
officer  or  other  official  delegated 
responsibilify  for  GBLs].  If  time  is  limited, 

requests  may  be  by  telephone: 

[Insert  appropriate  telephone  number). 
Requests  for  GBLs  shtdl  include  the  following 
information. 

(1)  Item  identification/description. 

(2)  Origin  and  destination. 

(3)  Individual  and  total  weights. 

(4)  Dimensions  and  total  cubic  footage. 

(5)  Total  number  of  pieces. 

(6)  Tptal  dollar  value. 

(7)  C^er  pertinent  data. 

(b)  The  Contractor  shall  prepay 
transportation  charges  of  $100  or  less  pm 
shipment.  The  Govenunent  shall  reimburse 
the  Contractor  for  these  charges  if  they  are 
added  to  the  invoice  as  a  separate  line  item 
supported  by  the  paid  freight  receipts.  If  paid 
receipts  in  support  of  the  invoice  are  not 
obtainable,  a  statement  as  described  below 
must  be  completed,  signed  by  an  authorized 
company  representative,  and  attached  to  the 
invoice.  The  shipments  identified  below 
have  been  made,  transportation  charges  have 
been  paid  by  (company  name),  and  paid 
freight  or  comparable  receipts  are  not 
obtainable. 
Contract  or  Order  Number 

Destination: 


(End  of  clause) 

PART  1870— NASA  SUPPLEMENTARY 
REGULATIONS 

f  1870.102.  AppMtdix  I  Chaptar  7— 
[Amended] 

8.  In  Appendix  I  to  1870.102,  Chapter 
7,  section  703,  paragraph  VI  is  revised 
to  read  as  follows: 

APPENDIX  I  TO  1870.102— 
GUnHUNES  FOR  AGQUISTION  OF 
INVESTIGATIGNS 


OUPTER  7— PROCUREMENT  AND  OTHER 
CONSIDERATIONS 

703.  Other  Administrative  and  Functional 
Requirements 

•         •         •         •         • 

VL  ProfXMal  Submission  Information 

1.  Preproposal  Activities — ^In  this  section, 
the  AO  will  indicate  requirements  and 
activities  such  as  the  following: 

a.  Sutmiittal  of  "Notice  of  Intent"  to 
propose  (if  desired),  date  for  submission,  and 
any  additional  required  data  to  be  submitted. 
Indicate  whether  there  are  information 
packages  which  will  only  be  sent  to  those 
who  submit  "Notice  of  Intent" 

b.  Attendance  at  the  prepro{x>sal 
conference  (if  held).  Information  should  be 
provided  as  to  time,  place,  whether 
attendance  will  be  restricted  in  number  from 
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each  inctitution,  and  whether  prior  notice  of 
intention  to  attend  is  required.  If  desired,  a 
request  may  be  included  that  questions  be 
submitted  in  writing  several  days  befixe  the 
conlsrence  in  order  to  prepare  replies. 

c.  The  name  and  address  of  the  scientific 
or  technical  contact  for  questions  at 
inquiries. 

d.  Any  other  praproposal  data  considerad 
necessary. 

2.  Format  of  Proposals — This  section 
should  provide  the  investigator  with  the 
inionnatimi  necessary  to  enable  an  eftactive 
•vahiation  of  the  proposaL  The  infoimation 
iaasCoUows: 

a.  Proposal— The  AO  should  indicate  how 
the  proposal  should  be  submitted  to  facilitate 
evaluation.  The  proposal  should  be 
submitted  in  at  least  two  sections:  (1) 
Investigation  and  Technical  Section;  and  (2) 
Management  and  Cost  Section. 

b.  Signatory — The  proposal  must  be  signed 
by  an  institutional  official  authorized  to 
ensure  institutional  support,  sponsorship  of 
the  investigation,  management,  and  finanrial 
aspects  of  the  proposal. 

c  Quantity — The  number  of  copies  of  the 
propoaal  should  be  specified.  One  copy 
should  be  clear  black  and  white,  and  on 
white  paper  of  quality  suitable  for 
reproduction. 

d.  Submittal  Address — Proposals  from 
domestic  sources  should  be  mailed  to  arrive 
not  later  than  the  time  indicated  for  receipt 
of  proposals  to: 

National  Aeronautics  and  Space 
Administration.  Office  of  (Program) 

Code AO  No. 


certifications  indicated  in  Appendix  B, 
"Gennal  Instructions  and  Proviaiaos", 
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WMhi^ton.  DC  20546 

e.  Format — ^To  aidm  propoaal  evahiatirai. 
and  to  facilitate  comparative  analysis,  a 
uni&xm  (xoposal  format  will  be  required  for 
each  AO.  The  number  of  pages,  page  size, 
and  restriction  on  photo  reduction,  etc.,  may 
be  included.  The  format  contained  in 
Appendix  C  can  be  used  as  a  guide. 
Propoeers  may  be  requested  to  respond  to  all 
of  the  items  or  the  AO  may  indicate  that  only 
selected  items  need  be  addressed.  Using  the 
Appendix  format  as  a  guide,  specific 
guidelines  may  be  prepared  for  the  AO  or  an 
appropriate  form  developed. 

3.  Additional  Information — This  section 
may  be  used  to  request  or  furnish  data 
necessary  to  obtain  clear  proposals  that 
should  not  require  further  discussions  with 
the  proposer  by  the  evaluators.  Other 
pertinent  data  could  also  be  included,  such 
as  significant  milestones. 

4.  ForaigD  Proposals — The  procedures  for 
submission  of  proposals  from  outside  the 
U.S.  are  contained  in  Appendix  B,  "General 
Instructions  and  Provisions."  This  section 
will  describe  any  additional  requirements, 
for  example,  if  information  copies  of 
proposals  are  required  to  be  furnished  by  the 
proposer  to  other  organizations  at  the  same 
time  the  proposal  is  submitted. 

5.  Cost  Proposals  (U.S.  Investigators 
Only)— This  section  defines  any  special 
requirements  r^arding  cost  proposals  of 
domestic  investigators.  Refensnce  then 
should  be  made  to  the  cost  proposal 
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(DoekM  No.  »ei210a4e  6346  01;  U>. 
120696A] 

RiN0648-XX76 

Fiaherfee  Of  the  Norttwaatem  United 
Statea;  Summer  Flounder,  Scup  and 
Black  Sea  Baaa  Flaherlea: 
Spedflcatlona  for  the  1997  Summer 
Flounder  Flehery 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA). 
Commerce. 

ACTION:  Proposed  rule;  request  for 
comments. 

SUMMARY:  NMFS  proposes  specifications 
for  the  1997  summer  flounder  fishery 
that  include  a  coastwide  harvest  limit, 
an  increase  In  minimum  commwcial 
fish  size,  and  an  increase  in  codend 
minimum  mesh  size.  The  implementing 
regulations  for  the  fishery  requite  NMFS 
to  publish  specifications  for  the 
upcoming  fishing  year  and  to  provide  an 
opporiimity  for  public  comment.  The 
intmt  of  these  measures  is  to  prevent 
ov^^shing  of  the  summer  floimder 
resource. 

DATES:  Public  comments  must  be 
received  on  or  before  January  13, 1997. 

ADDRESSES:  Copies  of  supporting 
doctunents  used  by  the  Summer 
Floimder  Monitoring  Committee  are 
available  from:  David  R.  Keifer, 
Executive  Director,  Mid-Atlantic 
Fishery  Management  Council,  Room 
2115.  Federal  Building.  300  South  New 
Street,  Dover,  DE  19904-6790. 
Comments  on  the  proposed 
specifications  should  be  sent  to:  Dr. 
Andrew  A.  Rosenberg,  Regional 
Administrator,  Northeast  Region,     . 
NMFS,  One  Blackburn  Drive, 
Gloucester,  MA  01930-2298.  Marie  on 
the  outside  of  the  envelope, 
"CtHnments — 1997  Simuner  FloundOT 
Specifications." 

EOR  FURTHER  INFORMATION  CONTACT: 
Dana  Hartley,  Fishery  Management 
Specialist,  508-281-9226. 


The  regulations  implementing  the 
Hshery  Management  Plan  for  the 
Stunmer  Flounder  Fishery  (FMP) 
describe  the  process  for  establishing 

■n-niial  managmimnt  meaSUTSS  tO 

achieve  the  taigeted  fishing  mortality 
(FifJ  rates  stiptilated  in  the  FMP.  The 
schedule  established  by  the  FMP  is  a 
fishing  mortality  rate  of  0.41  in  1996. 
0.30  in  1997.  and  0.23  in  1998  and 
beyond.  In  addition,  the  FMP  specifies 
that  the  coastwide  harvest  limit  for  1996 
and  1997  may  not  exceed  18.51  million 
lb  (8.4  million  kg),  except  if  the 
specified  fishing  mortality  rate  (F)  of 
0.23  is  met. 

The  FMP  established  a  Stunmer 
Flounder  Monitoring  Committee 
(Monitoring  Committee)  consisting  of 
representatives  from  the  Atlantic  States 
Marine  Fisheries  Commission  (ASMFC). 
the  New  England,  Mid-Atlantic  and 
South  Atlantic  Fishery  Management 
Councils,  and  NMFS.  The  Monitoring 
Committee  makes  reconmiendations  to 
the  Mid- Atlantic  Fishery  Management 
Council's  (Council)  Demersal  Species 
Committee  and  the  ASMFC  after 
reviewing  the  following  information:  (1) 
Commercial  and  recreational  catch  data; 
(2)  estimates  of  fishing  mortality;  (3) 
stock  stattis;  (4)  current  estimates  of 
recruitment;  (5)  virtital  population 
analysis  (VPA)  restilts;  (6)  levels  of 
regulatory  noncompliance  by  fishermen 
or  individual  states;  (7)  impact  of  fish 
size  and  net  mesh  regulations;  (8)  sea 
sampling  and  Northeast  Fisheries 
Science  Center  wintn  trawl  survey  data; 
(9)  impact  of  gear  other  than  otter  trawls 
on  the  mortality  of  siunmer  flounder; 
and  (10)  other  relevant  information. 

The  Monitoring  Committee 
recommends  annual  measures  designed 
to  achieve  F,^  to  the  Council's  Demersal 
Species  Committee  and  the  ASMFC 
These  measures  may  include:  (1)  A 
coastwide  harvest  limit,  (2)  changes  in 
commercial  minimum  fish  size  and 
mesh  size,  and  (3)  restrictions  to  gears 
other  than  otter  trawls.  The  Cotmcil  and 
the  ASMFC  then  consider  the 
Monitoring  Committee's 
recommendations  and  any  public 
conunents  and  make  their 
recommendations. 

1997  Recommendations 

The  summer  floimder  stock 
assessment  conducted  within  the  22nd 
Northeast  Regional  Stock  Assessment 
Workshop  (SAW-22),  held  in  the  spring 
of  1996,  identified  key  issues  that  were 
addressed  by  the  Monitoring  Committee 
and  discussed  by  the  Council.  As  in  all 
the  years  since  FMP  implementation. 
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the  target  fishing  mortality  rate  for  1995 
was  eioceeded.  In  addition,  the 
spawning  stock  is  not  rebxiilding  as 
much  as  was  projected  in  previous 
assessments.  Also,  a  retrospective 
pattern  has  been  identified,  in  which 
stock  assessments  have  consistently 
underestimated  fishing  mortality  and 
overestimated  stock  size  in  the  terminal 
year  of  the  assessment.  Retrospective 
analysis  applies  the  most  recent 
assessment  information  to  fine-time  and 
determine  the  accuracy  and  pattern  of 
predictions  made  in  the  past  (before  the 
current  information  was  known).  SAW- 
22  cautioned  that  the  retrospective 
pattern  is  probably  due  to 
underreporting  of  landings  and  high 
levels  of  discard.  SAW-22  provideid 

E rejections  for  the  1997  coastwide 
arvest  limit  levels,  some  of  which  took 
into  account  the  retrospective  pattern. 
SAW-22  advised  that  Uie  projections 
that  account  for  the  underestimation  of 
fishing  mortality  and  overestimation  of 
stock  size  (i.e.,  that  incorporate  the 
retrospective  pattern)  are  more  likely  to 
result  in  management  measiires  that 
achieve  the  target  fishing  mortality 
rates,  though  SAW-22  also 
acknowledged  that  there  is  iincertainty 
in  these  projections. 

Although  SAW-22  indicated  some 
improvement  in  the  summer  flounder 
stock,  the  age  structure  of  the  stock 
remains  truncated,  which  means  that 
the  population  is  comprised  mainly  of 
young  fish.  Only  12  percent  of  the  total 
spawning  stock  biomass  (SSB)  is 
estimated  to  be  age- 2  and  older.  Older, 
larger  fish  contribute  more  to  the  fishery 
by  means  of  increased  egg  production 
and  higher  yield.  If  the  stock  were 
fished  at  Fmu  (an  exploitation  removal 
amoiuit  that  maximizes  yield-per- 
recniit)  and  allowed  to  rebuild, 
approximately  88  percent  of  the 
spawning  stock  would  be  age-2  and 
older. 

Based  on  SAW-22  projections,  the 
Monitoring  Committee  recommended  a 
coastwide  harvest  limit  of  14  million  lb 
(6.3  million  kg),  with  8.4  million  lb  (3.8 
million  kg)  allocated  to  the  commercial 
fishery  and  5.6  million  lb  (2.5  million 
kg)  to  the  recreational  fishery.  Further, 
the  Monitoring  Committee 
recommended  an  increase  in  minimum 
fish  size  from  13  (33.0  cm)  to  14  inches 
(35.6  cm)  total  length  (TL)  and  an 
increase  in  minimum  codend  mesh  size 
to  6  inches  (15.2  cm)  diamond  or  square 
fit)m  the  current  5y2-inch  (14.0-cm) 
diamond  or  6-inch  (15.2-cm)  square. 

After  considering  the  Monitoring 
Committee's  harvest  limit  and  minimum 
fish  and  minimum  mesh  size 
recommendations,  thd  Council  proposed 
less  restrictive  measures  that  would 


maintain  the  1996  coastwide  harvest 
limit  for  1997.  The  Council  made  the 
following  specific  recommendations  for 
1997:  (1)  A  coastwide  harvest  limit  of 
18.51  million  lb  (8.4  milhon  kg);  (2)  a 
coastwide  commercial  quota  of  11.11 
million  lb  (5.04  miUion  kg);  (3)  a 
coastwide  recreational  harvest  limit  of 
7.4  miUion  lb  (3.36  million  kg);  (4)  no 
change  in  the  present  minimum  mesh 
requirement  of  5^-6  inches  (14.0  cm) 
diamond  or  6  inches  (15.2  cm)  square; 
and  (5)  no  change  in  the  present 
minimiim  commercial  fi^  size  of  13 
inches  (33.0  cm). 

The  ASMFC  approved  managmnent 
measures  that  agreed  with  those 
proposed  by  the  Council^  with  the 
exception  of  the  recommendation  by  the 
Council  not  to  increase  the  minimum 
conunercial  fish  size.  The  ASMFC  voted 
to  increase  the  present  minimum 
commercial  fish  size  to  14  inches  (35.6 
cm).  The  more  restrictive  minimum  fish* 
size  would  be  implemented  by  the  states 
on  or  about  March  1, 1997,  and  would 
apply  to  federally  permitted  vessels  due 
to  a  condition  of  the  vessel  permit  that 
requires  the  operator  to  abide  by  the 
stricter  of  the  state  or  Federal  measures. 

In  making  its  1997  recommendations, 
the  Coimcil  stated  that  it  believes  that 
the  circumstances  leading  to  the 
retrospective  pattern  in  the  stock 
assessment  will  not  occux  in  1996,  and 
therefore,  it  did  not  utilize  the  SAW-22 
projection  that  incorporates  the 
retrospective  pattern.  The  SAW-22 
projection  that  does  not  incorporate  the 
retrospective  pattern  indicated  that 
there  is  a  64-percent  probability  that  an 
Figi  of  0.30  will  be  attained  in  1997  if  the 
Council  reconunendation  is 
implemented  (it  indicated  a  50-percent 
probability  that  the  F  would  be  0.27). 
The  SAW-22  projection  that 
incorporates  the  retrospective  pattern 
estimates  only  a  13-perc8nt  likelihood 
that  the  Council's  recommended 
coastwide  harvest  limit  will  achieve  the 
FMP  target.  However,  SAW-22  noted 
considerable  uncertainty  in  that 
estimate. 

The  Council  cited  the  following 
factors  that  could  alleviate  the 
retrospective  pattern  for  1996  and  that 
may  strengthen  the  likelihood  of 
attaining  Fi,,  in  1997:  (1)  Recruitment  in 
1995  was  strong,  and  there  are 
indications  of  strong  recruitment  in 
1996,  as  well;  (2)  the  Council's  intention 
to  propose  an  amendment  to  the  FMP, 
which  would  require  a  5.5-inch  (14.0- 
cm)  minimum  mesh  size  throughout  the 
net  (the  Council  assumes  thafapproval 
of  the  measure  would  result  in 
reductions  in  F  in  the  latter  part  of 
1997);  (3)  the  ASMFC  increase  in 
minimum  commercial  fish  size  in 


March  1997  would  reduce  mortality  oi 
small  fish;  and  (4)  NMFS  and  state 
efiorts  to  improve  quota  monitoring  are 
expected  to  reduce  underreporting  of 
landings  in  1997. 

This  proposed  rule  would  implement 
the  Council's  coastwide  harvest  limit 
recommendation,  and  would  increase 
the  likelihood  of  achieving  the  Ftgt  by 
modifying  the  minimum  mesh 
requirement  and  the  minimiiTn 
commercial  fish  size.  For  the  sake  of 
consistency  with  the  ASMFC  measuire, 
the  rule  would  increase  the  minimiiin 
commercial  fish  size  to  14  inches  (35.6 
cm).  In  addition,  the  rule  would 
increase  the  minimum  codend  mesh 
size  to  6  inches  (15.2  cm)  diamond  or 
square.  Both  measures  should  reduce 
bycatch  and  conserve  age- zero  and  age- 
1  fish,  thus  improving  recruitment  and 
reducing  F. 

In  admtion,  although  some  of  the 
measures  cited  by  the  Council  may  not 
be  implemented  soon  enough  to  have  a 
significant  effect  in  1997,  several, 
particularly  improvements  in  quota 
monitoring,  would  contribute  toward 
achievement  of  the  FMP  objectives. 
Taken  as  a  whole,  and  in  light  of  the 
uncertainty  associated  with  the  SAW- 
22  projections  that  incorporate  the 
retrospective  pattern,  NMFS  believes 
this  suite  of  measures  has  a  reasonable ' 
likelihood  of  achieving  the  required 
1997  target  fishing  mortality  rate 
specified  in  the  FMP. 

Accordingly,  NMFS  is  seeking  pubUc 
comments  on  the  following  proposed 
specifications:  (1)  A  coastwide  harvest 
l^t  of  18.51  million  lb  (8.40  million 
kg);  (2)  a  coastwide  commercial  quota  of 
11.11  million  lb  (5.04  million  kg);  (3)  a 
coastwide  recreational  harvest  limit  of 
7.4  million  lb  (3.36  miUion  kg);  (4)  an 
increase  &om  the  present  minimum 
commercial  fish  size  of  13  inches  (33.0 
cm)  to  14  inches  (35.6  cm);  and  (5)  an 
increase  in  the  present  minimiim  mesh    . 
restriction  of  5^/^  inches  diamond  (14.0 
cm)  or  6  inches  square  (15.2  cm)  to  6 
inches  (15.2  cm)  diamond  or  square. 

If  these  proposed  specifications  are 
adopted,  the  commercial  quota  allocated 
to  each  state,  according  to  percentage 
shares  specified  in  §  648.100(d)(1), 
would  be  the  amounts  depicted  in  Table 
1  below.  These  state  allocations  do  not 
reflect  the  adjustments  that  will  be 
required  imder  §648. 100(d)(2)  for  states 
in  which  1996  landings  exceeded  the 
state's  1996  quota  allocation.  The  1996 
landings  data  available  at  the  time  of 
pi^lication  of  the  final  specifications 
will  be  used  to  make  an  initial  1997 
quota  adjxistment  for  all  states  with 
overages  as  of  that  date.  If  additional 
1996  landings  data  are  collected 
following  that  date,  an  additional 
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notificatim  of  allocation  adjustment 
will  be  published  in  the  Federal 

at  a  later  date.  Table  2  presents 


preliminary  1996  landings  data  and 
quota  overages.  These  data  are  subject  to 
change  based  on  new  information 


becc»ning  available  or  received  during 
the  comment  period  and/or  new 
analyses  of  existing  data. 


Table  l  .—1997  State  Commercial  Quotas  (Proposed) 


ME 


MA 

Rl  . 

CT 

NY 

NJ 

DE 

MO 

VA 

NC  .- 


■■■■■■• 

••****■** •••"•• 

*" 

• 

. 

...Jk.„ 



i_^.. 

«■■■■■.«■«■■■«*■<■■««■■»■■»-»« 

Totals 


Share  (%) 


0.04756 
0.00046 
6.82048 

15.68298 
225708 
7.64699 

16.72499 
0.01779 
2.03910 

21.31676 

27.44584 


1997  quota  (I)) 


5284 

51 
757341 

1.742.583 
250.791 
849.680 

1.868.363 

1.977 

226.570 

2.368,569 

3.049389 


11.111298 


1997  quota  (kg) 


2397 

23 

343.751 

790.422 

113.757 

385/406 

842.939 

897 

102.770 

1.074365 

1383270 


5.039.999 


Table  2.— 1996  Adjusted  Quotas  for  the  Summer  Flounder  Fishery  and  Actual  Landings  and  Overages 

[As  of  Novennbef  29,  1996] 


Stale 

1996  adMted  quota 

1996landkigs 

1996  overage 

t> 

(1(0) 

to 

(kg) 

b 

(kg) 

IMC  >•»•>••••••»«*• 

NH  _ 

MA 

Rl 

CT 

NY 

NJ 

de      

MD  

VA >.. 

NC 

5284 

51 
752,092 

1,620,342 
250,791 
844,976 

1,868.363 

1,519 

226,570 

2200.681 

2.451.068 

(2.397) 

(23) 

(341.143) 

(734.975) 

(113.751) 

(383275) 

(842.939) 

(689) 

(102.770) 

(998212) 

(1.111.786) 

8226 

777,728 
1,620,056 

266.022 

915,414 

2323225 

3,159 

216.316 
2.117.809 
3.688217 

(3.731) 

(362.771) 

(734.845) 

(120.666) 

(415225) 

(1,053.797) 

(1.433) 

(98,119) 

(960.622) 

(1.672,947) 

2.942 

25.636 

15231 

69.595 

464.862 

1.640 

1237.149 

(1334) 

(ii.628) 

(6,909) 

(31.568) 

(210,858) 

(744) 

(561,161) 

Totals  .... 

10211,737 

(4.631.966) 

11,936.172 

(5.414.157) 

1.818.184 

(824.184) 

Classification 

This  action  is  authorized  by  50  CFR 
part  648  and  complies  with  the  National 
Environmental  Policy  Act. 

This  proposed  rule  has  been 
detennined  to  be  not  significant  for 
purposes  of  E.O.  12866. 

The  Assistant  (General  Ck)unsel  for 
Legislation  and  Regulation  of  the 
Department  of  (Commerce  certified  to 
the  C3uef  Osunsel  for  Advocacy  of  the 
Small  Business  Administration  that  this 
proposed  rule,  if  adopted,  would  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 
as  follows: 

The  rule  proposes  annual  specifications  for 
the  sununer  flounder  fishery  as  follows:  (1) 
A  coastwide  harvest  limit  of  18.51  million  lb 
(8.4  million  kg);  (21  a  coastwide  commercial 
quota  of  11.11  million  lb  (5.04  million  kg); 
(3)  a  coastMride  recreational  harvest  limit  of 
7.4  million  lb  (3.36  million  kg):  (4)  an 
increase  &om  the  present  minimum 
cranmercial  fish  size  of  13  inches  (33  cm)  to 
14  inches  (35.6  cm);  and  (S)  an  increase  in 
the  present  minimiim  mesh  restriction  of  S^/z 


inches  diamond  (14.0  cm)  or  6  inches  square 
(15.2  cm)  to  6  inches  (15.2  cm)  diamond  or 
square. 

The  projxwed  measures  would  not  have  a 
significant  economic  imfiact  on  a  substantial 
number  of  small  entities.  The  recommended 
1997  quota  is  no  different  from  the  1996 
coastwide  harvest  limit  of  18.51  million  lb. 
These  measures  may  impact  the  fishing 
industry  neg9tively  for  the  short  term,  but 
will  prove  beneficial  in  the  future.  Increasing 
the  TTiinimiim  co<lend  mesh  size  would  affisct 
approximately  17  percent  of  the  vessels  that 
have  a  Federal  p>ermit  to  harvest  summer 
flounder;  since  6-inch  (15.2  cm)  mesh 
codends  are  already  required  in  other 
fisheries,  many  industry  members  already 
own  them.  The  minimum  fish  size 
requirement  may  imp>act  industry  members, 
especially  those  who  fish  for  summer 
flounder  in  the  southern  pwtion  of  its  range. 
Small  summer  flounder  tend  to  have  a  more 
southerly  distribution  and  an  increase  in  the 
minimum  fish  size  would  prevent  landings  of 
these  smaller  fish,  but  higher  market  value 
for  larger  fish  may  mitigate  anticipated  losses 
in  Innrfinga  due  to  the  proposed  increase  in 
minimum  fish  size. 


List  of  Sub|ects  in  50  CFR  Part  648 

Fisheries.  Fishing.  Bteporting  and 
recordkeeping  requirements. 

Dated:  December  12. 1996. 
Nancy  Foster, 

Deputy  Assistant  Administrator  for  Fisheries, 
National  Marine  Fisheries  Service. 

For  the  reasons  set  out  in  the 
preamble,  50  CFR  part  648  is  proposed 
to  be  amended  as  follows: 

PART  648— FISHERIES  OF  THE 
NORTHEASTERN  UNITED  STATES 

1.  The  authority  citation  for  part  648 
continues  to  read  as  follows: 

Authority:  16  U.S.C.  1801  et  seq. 

2.  In  §  648.103.  paragraph  (a)  is 
revised  to  read  as  follows: 

S  648.103    Minimum  flah  sizaa. 

(a)  The  minimum  size  for  simimer 
floimder  is  14  inches  (35.6  cm)  TL  for 
all  vessels  issued  a  moratorium  permit 
imder  §  648.4  (a)(3j,  except  on  board 
party  and  charter  boats  carrying 
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passengers  for  hire  or  carrying  more      V' 
than  three  crew  members,  if  a  charter  -■^■■' 
boat,  or  more  than  five  crew  members, 
if  apartyboat.         ^>--     -•■■>;-    -^V 


-■fr 


3.  In  §  648.104.  paragraph  (a)(1)  is 
revised  to  read  as  fbllowt:  > 

1648.104    Qaar  rMtrlctions.  .^ 

(a)  General.  (1)  Otter  trawlers  whose;'- 
owners  are  issued  a  summer  floimder  j  l_ 
permit  and  that  laud  or  possess  MO  <x  ■ 
more  lb  (45.4  or  more  kg)  of  summer    r^ 
flounder  from  May  1  through  October 
31.  or  200  lb  or  more  (90.8  kg  or  more) 
of  siunmer  flounder  from  November  1 
through  April  30,  per  trip,  must  fish 
with  nets  that  have  a  minimtim  mesh 
size  of  6^inch  (15.2  cm)  diamcmd  or 
square  mesh  applied  throughout  the 
codend  for  at  least  75  continuous 
meshes  forward  of  the  terminus  of  the    , 
net.  or.  for  codends  with  less  than  75 
meshes,  the  minimum-mesh-size 
codend  must  be  a  minimimi  of  one-third 
of  the  net,  measured  from  the  terminus 
of  the  codend  to  the  head  rope, 
excluding  any  turtle  excluder  device 
extension. 


■'r%' 


•* 


[FR  Doc.  96-32062  Filed  12-17-96;  8:45  am] 
■UMQ  OOOf  »i«-st-P 
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TNs  section  of  the  FEDERAL  REGISTER 
contains  documents  other  than  rules  or 
proposed  rules  that  are  appHcable  to  the 
pui3iic.  Notices  of  hearings  and  Investigations, 
committoe  meetings,  agerwy  decisions  and 
rulings,  delegations  of  authority,  flng  of 
petitions  arxj  applications  and  agerwy 
statements  of  organization  and  functions  are 
examples  of  documents  appearing  in  this 
section. 


DEPARTMENT  OF  AGRICULTURE 

Animal  and  Plant  Haaith  Inapaction 
Sarvica 

•' 
[Docket  No.  96-095-1] 

Monaanto  Co.;  Racaipt  of  PatMon  for 
Oatarmination  of  Nonragulated  Statua 
for  Qanatlcally  Enginaarad  Com 

agency:  Animal  and  Plant  Health 
Inspection  Service,  USDA. 

action:  Notice. 

StJMMARY:  We  are  advising  the  public 
that  the  Animal  and  Plant  Health 
Inspection  Service  has  received  a 
petition  from  the  Monsanto  Company 
seeking  a  determination  of  noniegulated 
status  for  a  com  line  designated  as  MON 
802  that  has  been  genetically  engineered 
for  insect  resistance  and  tolerance  to  the 
heibidde  glyphosate.  The  petition  has 
been  submitted  in  accordance  with  our 
regulations  concerning  the  introduction 
of  certain  genetically  engineered 
organisms  and  products.  In  accordance 
with  those  regulations,  we^re  soliciting 
public  conunents  on  whether  this  com 
line  presents  a  plant  pest  risk. 

DATES:  Written  comments  must  be 
received  on  or  before  February  18, 1997. 

ADDRESSES:  Please  send  an  original  and 
three  copies  of  yoiu'  comments  to 
Etocket  No.  96-095-1,  Regulatory 
Analysis  and  Development,  PPD, 
APHIS,  Suite  3C03,  4700  River  Road 
Unit  118.  Riverdale,  MD  20737-1238. 
Please  state  that  your  comments  refer  to 
Docket  No.  96-095-1.  A  copy  of  the 
petition  and  any  comments  received 
may  be  inspected  at  USDA,  room  1141, 
South  Building,  14th  Street  and 
Independence  Avenue  SW., 
Washington,  IX,  between  8  A.m.  and 
4:30  p.m.,  Monday  through  Friday, 
except  holidays.  Persons  wishing  access 
to  that  room  to  inspect  the  petition  or 
comments  are  asked  to  call  in  advance 
of  visiting  at  (202)  690-2817. 


FOR  FURTHER  IIFORMATION  CONTACT:  Dr. 
James  Lackey,  BSS,  PPQ,  APHIS,  Suite 
5B05,  4700  River  Road  Unit  147, 
Riverdale.  MD  20737-1236;  (301)  734- 
7612.  To  obtain  a  copy  of  the  petition, 
contact  Ms.  Kay  Peterson  at  (301)  734- 
7612;  e-mail:  -  . 

mkpeterson@aphis.u8da.gov.     ' 
SUPPLEMENTARY  INFORMATION:  The 
regiilations  in  7  CFR  part  34d, 
"Introduction  of  Organisms  and 
Products  Altered  or  Produced  Through 
Genetic  Engineering  Which  Are  Plant ' 
.  Pests  or  Which  There  Is  Reason  to 
BeUeve  Are  Plant  Pests, ■•'  regulate, 
among  other  things,  the  introduction 
(importation,  interstate  movemrat,  or 
release  into  the  environment)  of 
organisms  and  products  altered  or 
produced  through  genetic  engineering 
that  are  plant  pests  or  that  there  is 
reason  to  believe  are  plant  pests.  Such 
genetically  engineered  organisms  and 
products  are  considered  "regulated 
articles." 

The  regulations  in  §  340.6(a)  provide 
that  any  person  may  submit  a  petition 
to  the  Animal  and  Plant  Health 
Inspection  Service  (APHIS)  seeking  a 
determination  that  an  article  should  not 
be  regulated  under  7  CFR  part  340. 
Paragraphs  (b)  and  (c)  of  §  340.6 
describe  the  form  that  a  petition  for 
determination  of  nonregulated  status 
must  take  and  the  information  that  must 
be  included  in  the  petition. 

On  November  12, 1996,  APHIS 
received  a  petition  (APHIS  Petition  No. 
96-31 7-01  p)  from  the  Monsanto 
Company  (Monsanto)  of  St.  Louis,  MO, 
requesting  a  determination  of 
nonregulated  status  under  7  CFR  part 
340  for  an  insect-resistant  and 
herbicide-tolerant  com  line  designated 
as  MON  802.  The  Monsanto  petition 
states  that  the  subject  com  line  should 
not  be  regulated  by  APHIS  because  it 
does  not  present  a  plant  pest  risk. 

As  described  in  tne  petition,  com  line 
MON  802  has  been  genetically 
engineered  to  express  a  CryIA(b)  insect 
control  protein  derived  from  the 
conunon  soil  bacteriimi  Bacitius 
thuringiensis  subsp.  kurstaki  (Bt).  The 
petitioner  states  that  expression  of  the 
Bt  delta-endotoxin  protein  protects  the 
subject  com  line  from  leaf  and  stalk 
feeding  damage  caused  by  the  European 
com  borer  throughout  the  growing 
season.  Com  line  MON  802  also 
expresses  the  CP4  EPSPS  protein 
isolated  from  Agrobacterium  sp.  strain 


CP4  and  the  GOX  protein  cloned  from 
Achmmobacter  sp.  strain  LBAA.  which, 
when  introduced  into  a  plant  cell, 
confer  tolerance  to  glyphosate,  the 
active  ingredient  in  the  herbicide 
Roundup*.  The  ciyMfbj,  CP4  EPa»S, 
and  gox  genes  were  introduced  into  the 
subject  com  line  by  the  particle 
acceleration  method  and  their 
expression  is  controlled  in  part  by  the 
intron  from  the  com  hsp70  gene  and  by 
gene  sequences  derived  from  the  plant 
pathogens  cauliflower  mosaic  virus  and 
Agrobacterium  tumefaoiens.  The 
selectable  marker  gene  nptll  is  present 
in  the  subject  com  line  under  the 
control  of  its  own  bacterial  promoter. 

Monsanto's  com  line  MON  802  is 
currently  considered  a  regulated  article 
under  the  regulations  in  7  CFR  part  340 
because  it  contains  gene  sequences 
d«ived  from  plant  pathogenic  sources. 
The  subject  com  line  has  been  evaluated 
in  field  trials  conducted  since  1993 
under  APHIS  notifications.  In  the 
process  of  reviewing  the  notifications 
for  field  trials  of  this  com  line,  APHIS 
determined  that  the  vectors  and  other 
elements  were  disarmed  and  that  the 
trials,  which  were  conducted  under 
conditions  of  reproductive  and  physical 
containment  or  isolation,  would  not 
present  a  risk  of  plant  pest  introduction 
or  dissemination. 

In  the  Federal  Plant  Pest  Act,  as 
,  amended  (7  U.S.C.  150aa  et  seq.),  "plant 
pest"  is  defined  as  "any  living  stage  of: 
Any  insects,  mites,  nematodes,  slugs, 
snails,  protozoa,  or  other  invertebrate 
animals,  bacteria,  fungi,  other  parasitic 
plants  or  reproductive  parts  thereof, 
viruses,  or  any  organisms  similar  to  or 
allied  with  any  of  the  foregoing,  or  any 
infectious  substances,  which  can 
directly  or  indirectly  injure  or  cause 
disease  or  damage  in  any  plants  or  parts 
thereof,  or  any  processed,  manufactured 
or  other  products  of  plants."  APHIS 
views  this  definition  very  broadly.  The 
definition  covers  direct  or  indirect 
injiiry,  disease,  or  damage  not  just  to 
agricultural  crops,  but  also  to  plants  in 
general,  for  example,  native  species,  as 
well  as  to  organisms  that  may  be 
beneficial  to  plants,  for  example, 
honeybees,  rhizobia,  etc. 

The  U.S.  Environmental  Protection 
Agency  (EPA)  is  resprmsible  for  the 
regulation  of  pesticides  under  the 
Federal  Insecticide,  Fungicide,  and 
Rodentidde  Act  (FIFRA),  as  amended  (7 
U.S.C.  136  et  seq.).  FIFRA  requires  that 
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all  pesticides,  including  insecticides,  be 
registered  prior  to  distribution  or  sale, 
unless  exempt  by  EPA  regulati<ui.  - 
Accordingly,  Monsanto  has  submitted  to 
the  EPA  an  application  to  register  the 
plant  pesticide  active  ingredient  Bt 
CryIA(b)  delta-endotoxin  and  the 
genetic  material  necessary  for  its 
production,  in  com.  In  cases  in  which 
the  genetically  modified  plant  allows  for 
a  new  or  different  use  pattern  for  an 
herbicide,  the  EPA  must  approve  the 
new  or  different  use.  Monsanto  has 
submitted  to  the  EPA  an  application  to 
register  Roundup*  herbicide  for  use  on 
com.  Residue  tolerances  for  pesticides 
are  established  by  the  EPA  imder  the 
Federal  Food,  Drug  and  Cosmetic  Act 
(FFDCA)  (21  U.S.C.  201  et  seq.].  and  the 
Food  and  E>rug  Administration  (FDA) 
enforces  tolerances  set  by  the  EPA 
under  the  FFDCA.  The  EPA  has  granted 
exemptions  from  the  requirement  of  a 
tolerance  for  residues  of  the  CryIA(b) 
and  CP4  EPSPS  proteins  and  the  genetic 
material  necessary  for  their  production 
in  all  plants,  and  Monsanto  has 
submitted  to  the  EPA  a  request  for  an 
exemption  from  the  requirement  of  a 
tolerance  for  the  GOX  enzyme. 

The  FDA  pubUshed  a  statement  of 
policy  on  foods  derived  from  new  plant 
varieties  in  the  Federal  Register  on  May 
29.  1992  (57  FR  22984-23005).  The  FDA 
statement  of  policy  includes  a 
discussion  of  the  FDA's  authority  for 
ensiiring  food  safety  under  the  FFDCA, 
and  provides  guidance  to  industry  on 
the  scientific  considerations  associated 
with  the  development  of  foods  derived 
from  new  plant  varieties,  including 
those  plants  developed  through  the 
techniques  of  genetic  engineering. 
Monsanto  has  completed  consultation 
with  the  FDA  on  the  siibject  com  line. 

In  accordance  with  §  340.6(d)  of  the 
regulations,  we  are  publishing  this 
notice  to  inform  tha  public  that  APHIS 
will  accept  written  comments  regarding 
the  Petition  for  DeLermination  of 
Nonregulated  Statiis  from  any  interested 
person  for  a  period  of  60  days  from  the 
date  of  this  notice.  The  petition  and  any 
comments  received  are  available  for 
public  review,  and  copies  of  the  petition 
may  be  ordered  (see  the  ADDRESSES 
section  of  this  notice). 

After  the  comment  period  closes, 
APHIS  will  review  the  data  submitted 
by  the  petitioner,  all  written  comments 
received  during  the  comment  period, 
and  any  other  relevant  information. 
Based  on  the  available  information, 
APHIS  will  furnish  a  response  to  the 
petitioner,  either  approving  the  petition 
in  whole  or  in  part,  or  denying  the 
petition.  APHIS  will  then  publish  a 
notice  in  the  Federal  Registar 
annoimcing  the  regulatory  status  of 


Monsanto's  com  line  MON  802  and  the 
availability  of  APHIS'  written  decision. 

Audioritjr:  7  U.S.C  ISOaa-lSOiJ.  151-167, 
and  1622n:  31  U.S.C  9701;  7  CFR  2.22,  2.80. 
and  371.2(c). 

Done  in  Washington,  DC,  this  12th  day  of 
December  1996. 
Terry  L.  Kiadley, 

Administrator,  Animal  and  Plant  Health 
Inspection  Serrice. 

[FR  Doc.  96-32079  Filed  12-17-96;  8;4S  am] 

BKXMQ  COOC  M10-94-P 


DEPARTMENT  OF  COMMERCE 

Submission  for  0MB  Review; 
Comment  Request 

DOC  has  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  fm 
clearance  the  following  proposal  for 
collection  of  information  under 
provisions  of  the  Paperwork  Reduction 
Act  (44  U.S.C.  chapter  35).  This 
collection  has  been  submitted  under  the 
emei^gency  PRA  procedures. 

Agency:  Bureau  of  Export 
Administration. 

Title:  Commodity  Jurisdiction 
Transfer  of  Key  Escrow  Encryption 
Items. 

OMB  Number:  None.  ♦ 

Agency  Form  Number:  None. 

Type  of  Request:  New  collection — 
Emergency  Review. 

Burden:  8,800  Hours. 

Number  of  Respondents:  2,200. 

Avg.  Hrs.  Per  Response:  4  hours. 

Needs  and  Uses:  On  October  6, 1995, 
the  administration  announced 
liberalizations  on  export  controls  for 
encryption  items.  The  administration's 
initiative  will  make  it  easier  to  use 
stronger  encryption  products,  both  at 
home  and  abroad,  to  protect  their 
privacy,  intellectual  property  and  other 
valuable  information.  It  will  support  the 
growth  of  electronic  commerce,  increase 
the  security  of  the  global  information, 
and  sustain  the  economic 
competitiveness  of  U.S.  encryption 
product  manufacturers  during  the 
transition  to  a  li^ey  management 
infrastructure. 

Affected  Public:  Individuals, 
businesses  or  other  for-profit  and  not- 
for-profit  institutions. 

Frequency:  On  occasion. 

Respondent's  Obligation:  Mandatory. 

OmB  Desk  Officer:  Victoria  Wassmer 
(202) 395-7340. 

Copies  of  the  above  information 
collection  proposal  can  be  obtained  by 
calling  or  writing  Linda  Engelmeier, 
Acting  DOC  Forms  Clearance  Officw, 
(202)  482-3272,  U.S.  Department  of 
Commerce,  room  5312, 14th  and 
Constitution  Avenue,  NW..  Washington. 
D.C  20230. 


Written  comments  and 
recommendations  for  the  proposed 
information  collection  ^ould  be  sent  to 
Victoria  Wassmer,  OMB  Desk  Officer, 
room  10202,  New  Executive  Office 
Building,  Washington.  D.C  20503. 

Dated:  December  10, 1996. 
i.tiM^«  Engelmeier, 

Acting  Departmental  Fonns.  Qearance 
Officer,  Office  of  Management  and 
Organization. 

(PR  Doc  96-32020  Filed  12-17-96;  8:45  am) 
MLLMQ  COOC  W1S-0T-P 


Foreign-Trade  Zones  Board 
[Docket  Na83-0q 

Forslgn-Trsde  Zone  210— St  Clair 
County,  Ml;  Request  for  Manufacturing 
Authority,  Petri,  Inc.  (Automotive 
Staering  Wheels/Related  Components) 

An  appUcation  has  been'submitted  to 
the  Foreign-Trade  Zones  Board  (the 
Board)  by  the  Port  Huron-St.  Clair 
County  Industrial  Development 
Corporation,  grantee  of  FTZ  210, 
pursuant  to  §  400.28(a)(2)  of  the  Board's 
regulations  (15  CFR  Part  400), 
requesting  authority  on  behalf  of  Petri, 
Inc.  (Petri)  (a  subsidiary  of  Petri  AG, 
Germany)  to  manufacture  automotive 
steering  wheels  and  related  components 
under  FTZ  procedures  within  FTZ  210. 
It  was  formally  filed  on  December  10, 
1996. 

The  Petri  facilities  (134,000  sq.  ft.  on 
18  acres)  are  located  within  Site  2  of 
FTZ  210  at  2223  Dove  Street,  Port 
Huron  Industrial  Park,  Qty  of  Port 
Huron,  Michigan.  The  Petri  &cilities 
(270  employees)  are  used  to 
manufacture  automotive  steering 
wheeb,  airbag  modules  and  covers,  and 
cloclcsprings  (for  airbag  deployment). 
Components  sourced  from  abroad  (from 
13  to  82%  of  finished  product  material 
value)  include:  wheel  frames,  airbag 
modules,  cloclcsprings,  foam  inserts, 
contact  rings,  wiring  harnesses, 
electrical  switches,  vliesses,  and 
terminal  covers  (duty  rate  range:  2.9- 
7.5%).  The  applicaticm  indicates  that  50 
percent  of  the  facilities'  shipments  are 
ejqported. 

FTZ  procedures  would  exempt  Petri 
from  Customs  duty  payments  on  the 
foreign  components  used  in  export 
production.  On  its  domestic  sales,  Petri 
would  be  able  to  choose  the  duty  rates 
during  Customs  entry  procedures  that 
apply  to  finished  steering  wheels  and 
aiibag  components  (2.9,  4.2%)  for  the 
foreign  inputs  noted  above.  The  motor 
vehicle  duty  rate  (2.5%)  could  apply  to 
the  finished  steering  wheals  and  aiibag 
components  that  are  shipped  to  U.S. 
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motor  vehicle  assembly  plants  with 
subzone  statiis  for  manufacture  into 
finished  motor  vehicles  under  FTZ 
procedures.  The  request  indicates  that 
the  savings  from  FTZ  procedures  would 
help  improve  the  facilities'  international 
competitiveness. 

In  accordance  with  the  Board's 
regulations,  a  member  of  the  FTZ  Staff 
has  been  designated  examiner  to 
investigate  the  application  and  report  to 
the  Board. 

Public  comment  on  the  application  is 
invited  from  interested  parties. 
Submissions  (original  and  three  copies) 
shall  be  addressed  to  the  Board's 
Executive  Secretary  at  the  address 
below.  The  closing  period  for  their 
receipt  is  February  18, 1996.  Rebuttal 
comments  in  response  to  material 
submitted  during  the  foregoing  period 
may  be  submitted  during  the  subsequent 
15-day  period  (to  March  5, 1997.) 

A  copy  of  the  application  and  the 
accompanying  exhibits  will  be  available 
for  public  inspection  at  the  following 
location:  Office  of  the  Executive 
Secretary,  Foreign-Trade  Zones  Board. 
U.S.  Department  of  Commerce,  Room 
3716. 14th  Street  4  Pennsylvania 
Avenue.  NW.  Washington.  DC  20230- 
0002.  ,. 

Dated:  IDecember  10, 1996. 
Dennia  Puconelll, 
Acting  Executive  Secretary. 
(FR  Doc.  96-32117  Filed  12-17-96;  8:45  am] 

MLUNQ  COOE  3S10-06-M 


[Docket  82-M] 

Foreign-Trade  Zone  80— San  Antonio, 
Texas;  Application  for  Expansion 

An  application  has  been  submitted  to 
the  Foreign-Trade  Zones  Board  (the 
Board)  by  the  City  of  San  Antoriio. 
Texas,  grantee  of  FTZ  80,  requesting 
authority  to  expand  its  zone  in  San 
Antonio.  Texas,  area,  within  the  San 
Antonio  Customs  port  of  entry.  The 
application  was  submitted  pursuant  to 
the  provisions  gf  the  Foreign-Trade 
Zones  Act,  as  amended  (19  U.S.C.  81a- 
81u),  and  the  regulations  of  the  Board 
(15  CFR  Part  400).  It  was  formally  filed 
on  December  2, 1996. 

FTZ  80  was  approved  on  September 
16, 1982  (Board  Order  200,  47  FR  42011; 
9/23/82),  and  expanded  on  May  17, 
1991  (Board  Order  552,  56  FR  24171,  5/ 
29/91).  The  zone  currently  consists  of 
eight  sites  in  the  San  Antonio,  Texas, 
area: 

Site  1  (1  acre,  58,000  sq.  ft.) 
Southwest  Freight  Warehouse.  5040 
Space  Center  Drive,  San  Antonio; 

Site  2  (4  acres.  80,000  sq.  ft.) — ^within 
Sim  Antonio  International  Airport 


complex.  John  Saimdera  and  Wetmora 
Roads.  San  Antonio; 

Site  3  (500  acres)— Freepori  Business 
Centre.  Quintana  Road  at  1-35.  Bexar 
Coimty; 

Site  4  (195  acres) — Cornerstone 
Business  Park,  IH-10  East  and  Loop 
410,  Bexar  County; 

Site  5  (281  acres)— Tri-County 
Business  Park.  FM  3009  and  IH-35. 
Shertz.  Texas  (Guadalupe  &  Comal 
Counties); 

Site  6  (683  acres) — Foster  Ridge 
Industrial  Park.  Foster  and  Kiefer  Roads. 
Bexar  County; 

Site  7  (2  Parceb;  31  acres) — ^Binz- 
Engleman  Center.  1-35  North  at  Binz- 
Engleman  Road,  San  Antonio;  and  City 
Park  East,  N.E.  Loop  410  at  IH-10  Ea^ 
and  Eddie  Road,  San  Antonio;  and. 

Site  8  (9  acres.  208.000  sq.  ft.)— 1143 
Colise\im  Road,  San  Antonio,  owned  by 
Security  Capital  Industrial  Trust 
(expires  10/1/97). 

"nie  applicant  is  now  requested 
authority  to  expand  Sites  2  and  8,  and 
to  include  two  i^w  sites  (proposed  Sites 
9  and  10)  as  follows: 

Site  2 — expand  to  include  the 
airport's  East  Air  Cargo  area  located  on 
Wetmore  Road,  San  Antonio,  increasing 
total  area  to  50  acres; 

Site  8 — expand  to  include  the  entire 
Coliseum  Distribution  Center.  San 
Antonio,  and  remove  time  limit, 
increasing  total  area  to  46  acres; 

Proposed  Site  9  (85  acres}^Henry  B. 
Gonzalez  and  Alamadome  Convention 
Centers,  Market  Street  and  Durango 
Boulevard,  San  Antonio; 

Proposed  Site  10  (2,407  acres)— 
former  Kelly  Air  Force  Base  including 
adjacent  proposed  Van  de  Walle 
industrial  park  (555  acres).  Commerce 
Street  and  Acme  Road,  San  Antonio. 

No  specific  manufactxuing  requests 
are  being  made  at  this  time.  Such 
requests  would  be  made  to  the  Board  on 
a  case-by-case  basis. 

In  accordance  with  the  Board's 
regulations,  a  member  of  the  FTZ  Staff 
has  been  designated  examiner  to 
investigate  the  application  and  report  to 
the  Board. 

Pubhc  comment  on  the  application  is 
invited  from  interested  parties. 
Submissions  (original  and  3  copies) 
shall  be  addressed  to  the  Board's 
Executive  Secretary  at  the  address 
below.  The  closing  period  for  their 
receipt  is  February  18. 1997.  Rebuttal 
comments  in  response  to  material 
submitted  during  the  foregoing  period 
may  be  submitted  during  the  subsequent 
15-day  period  (to  March  5, 1997). 

A  copy  of  the  application  and 
accompanying  exhibits  will  be  available 
for  public  inspection  at  each  of  the 
following  locations: 


U.S.  Department  of  Commerce  District 
Officer,  1222  N.  Main.  Ste.  450.  San 
Antonio.  Texas  78212 

Office  of  the  Executive  Secretary, 
Foreign-Trade  Zones  Board.  U.S. 
Department  of  Commerce.  Room 
3716. 14th  &  Pennsylvania  Avenue, 
NW,  Washington,  DC  20230 

Dated:  December  10. 1996. 
John  J.  DaPonte,  Jr., 
Executive  Secretary. 

(FR  Doc  96-32118  Filed  12-17-96;  8:45  am) 
MLUNQ  COOK  MUMW-M 

(Doctet84-M| 

Foreign-TFade  Zone  167 — Green  Bay, 
Wl,  Application  for  Subzone  Status, 
Polaris  Industries,  Inc.,  Plant  (Intemal- 
Comlsustion  Engines),  Osceola,  Wl 

An  application  has  been  submitted  to 
the  Foreign-Trade  Zones  Board  (the 
Board)  by  Brown  County,  Wisconsin, 
grantee  of  FTZ  167.  requesting  special- 
purpose  subzone  status  for  the  small 
internal-combustion  engine 
manufacturing  plant  of  Polaris 
Industries.  Inc.  (Polaris),  located  in 
Osceola.  Wisconsin.  The  appUcation 
was  submitted  pursuant  to  the 
provisions  of  the  Foreign-Trade  Zones 
Act,  as  amended  (19  U.S.C.  81a-81u), 
and  the  regulations  of  the  Board  (15  CFR 
Part  400).  It  was  formally  filed  on 
December  11,  1996. 

The  Polaris  plant  (45,000  sq.  ft.)  is 
located  at  108  Industrial  Drive  in 
Osceola  (Polk  Coimty),  Wisconsin,  some 
50  miles  east  of  Minneapolis-St.  Paul. 
Minnesota.  The  facility  (30  employees) 
is  used  to  produce  spark-ignition 
internal  combustion  engines  (up  to 
1,050  cc  in  size)  to  equip  recreational 
vehicles  (snowmobiles,  all-terrain 
vehicles,  personal  watercraft)  that  are 
manufactured  in  Polaris'  other  U.S. 
plants.  Components  purchased  from 
abroad  include:  crankshafts,  cylinder 
heads,  Bendix  assembUes,  connecting 
rods,  pistons,  flywheels,  ignition  coils, 
stators,  housings,  starters,  recoil 
assemblies  (1996  duty  rate  range:  free- 
?.6%).  The  application  indicates  that 
30-39  percent  of  all  parts  (by  value)  are 
purchased  from  U.S.  suppliera. 

Zone  procedures  Womd  exempt 
Polaris  from  Customs  duty  payments  on 
the  foreign  components  used  in  export 
production.  On  its  domestic  sales, 
Polaris  would  be  able  to  choose  the 
lower  duty  rate  that  applies  to  the 
finished  engines  (duty  free)  for  the 
foreign  components  noted  above.  The 
application  indicates  that  the  savings 
from  zone  procedures  would  help 
improve  the  plant's  international 
competitiveness. 
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In  accordance  with  the  Board's 
regulations,  a  mmnber  of  the  FTZ  Staff 
has  been  designated  examiner  to 
investigate  the  application  and  report  to 
theBoard. 

Public  comment  on  the  application  is 
invited  from  interested  parties. 
Sulnnissicms  (original  and  three  copies) 
shall  be  addressed  to  the  Board's 
Executive  Secretary  at  the  address 
below.  The  closing  period  for  their 
receipt  is  February  18. 1997.  Rebuttal 
comments  in  response  to  material 
submitted  during  the  foregoing  period 
may  be  submitted  during  the  subsequent 
15-day  p^od  (to  March  3, 1997). 

A  copy  of  the  application  and  the 
accompanying  exhibits  wdll  be  available 
for  public  inspection  at  each  of  the      ■  .r 
following  locations: 
U.S.  Export  Assistance  Center,  108 

Federal  Building,  110  South  Fourth' 

Street,  Minneapolis,  MN  55401 
Office  of  the  Executive  Secretary, 

Foreign-Trade  Zones  Board,  U.S. 

Department  of  Commerce,  Room 

3716, 14th  Street  &  Pennsylvania 

Avenue,  ^4W,  Washington,  DC  20230- 

0002 

Dat0(l;  December  11, 1996. 

i^ctutg  Executive  Seovtoiy. 

{PR  Doc  96-32116  Filed  12-17-96;  8:45  am] 

■LUNQ  COM  361S-0e4l 


hfitematlonal  Trade  Administration 
(A-688-a02) 

3,5"  McrodWcs  and  Coated  Media 
Thereof  From  Japan;  Extension  of 
Time  Umit  of  Antidumping  Duty 
Administrative  Review 

AQENCY:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 

ACTION:  Notice  of  Extension  of  Time 
Limits  for  Antidumping  Duty 
Administrative  Review. 

SUMMARY:  The  Department  of  Commerce 
(the  Department)  is  extending  the  time 
limit  for  the  preliminary  results  in  the 
administrative  review  of  the 
antidumping  duty  order  on  3.5" 
microdidcs  and  coated  media  thereof 
from  Japan,  covering  the  period  April  1, 
1995,  through  March  31, 1996,  because 
it  is  not  practicable  to  complete  the 
review  within  the  time  limits  mandated 
by  the  Tariff  Act  of  1930  (the  Act),  as 
amended,  19  U.S.C.  1675(a)(3)(A).  The 
deadline  for  issuing  the  preliminary 
resiilts  for  this  review  is  now  no  later 
than  April  30, 1997. 
EFFECTIVE  OATC:  December  18, 1996. 


FOR  FURTHER  MFORMATXM  CONTACT: 
Dana  Mermelstein  or  Russell  Morris, 
Import  Administration,  International 
Trade  Administration,  U.S.  Department 
of  Commerce,  14th  and  Ccmstitutian 
Avenue,  N.W.,  Washington,  D.C.  20230; 
telephone:  (202)  482-2786. 

SUPPLEMENTARY  INF0RMATM3N 

Applicable  Statute 

Unless  otherwise  indicated,  all 
citations  to  the  Act  are  references  to  the 
provisions  efiisctive  January  1, 1995,  the 
effective  date  of  the  amendments  nude 
to  the  Act  by  the  Uruguay  Round 
Agreements  Act. 

Backgroimd 

On  May  24, 1996,  the  Department 
initiated  an  administrative  review  of  the 
antidiunping  duty  order  on  3.5" 
microdidcs  and  coated  media  thereof 
from  Japan  covering  the  period  April  1, 
1995,  through  March  31, 1996  (61  FR     • 
26158).  In  our  notice  of  initiation,  wre 
stated  that  we  intended  to  issue  the  final 
results  of  this  review  not  later  than 
April  30, 1997. 

Po«tpoD«iient  of  Preliminary  Results  kA 
Review 

Section  751(a)(3)(A)  of  the  Act 
requires  the  Department  to  issue 
preliminary  results  within  245  days 
after  the  last  day  of  the  anniversary 
month  of  an  order  for  which  a  review 
is  requested.  However,  if  it  is  not 
practicable  to  issue  the  preliminary 
results  in  245  days,  section  751(a)(3)(A) 
allows  the  Department  to  extend  this 
time  period  to  365  days. 

We  determine  that  it  is  not  practicable 
to  issue  the  preliminary  results  of  this 
review  within  245  days.  Because  of  the 
complex  issue  of  valued  added  in  the 
United  States,  we  are  using  the  Special 
Rxile  for  Merchandise  With  Value 
Added  After  Importation  (see  section 
772(e)  of  the  Act).  Therefore,  we  have 
requested  new  sales  data  fixim  the 
respondent  v^ch  will  require 
additional  time  to  analyze  properly. 
Accordingly,  the  deadline  for  issuing 
the  preliminary  results  of  this  review  is 
now  no  later  than  April  30, 1997.  The 
time  limit  for  issuing  the  final  results 
will  be  no  later  than  120  days  after 
publication  of  the  preliminary  results. 
This  extension  is  in  accordance  with 
section  751(a)(3)(A)  of  the  Act 

Dated:  December  11, 1996. 
Jerfrey  P.  Bialos, 

Acting  Assistant  Secretary  for  bmpmt 
Administration. 

[FR  Doa  96-32119  Filed  12-17-96;  8:45  am] 
■LUNG  0001  M10-OS-^ 


(A-S88-841) 

Notice  of  Postponement  Of  Preliminary 
Antidumping  Duty  Dslerminallon: 
Vector  Supercomputers  From  Japan 

AQENCY:  Import  Administration, 
International  Trade  Administration. 
Department  of  Commerce. 

EFFECTIVE  DATE:  December  18, 1996. 

FOR  FURTHER  MFORMATKM  CONTACT. 
Edward  Easton  or  Sunkyu  Kim,  Office  of 
AD/CVD  Enforcement  n.  Import 
Administration,  International  Trade 
Administration,  U.S.  Department  of 
Commerce,  14th  Street  and  Constitution 
Avenue,  N.W.,  Washington,  DC  20230; 
telephone  (202)  482-1777  or  (202)  482- 
2613,  respectively. 

Postponement  of  Prelindnaiy 
Determination 

On  August  19, 1996.  the  Department 
.  of  Commerce  (the  Department)  initiated 
an  antidumping  duty  investigation  of 
vector  supercomputere  bom  Japan  (61 
FR  43527,  August  23, 1996).  The  notice 
of  initiation  stated  that  if  this 
investigation  proceeds  normally,  the 
Department  would  issue  its  preliminary 
determination  by  January  6, 1997. 

In  accordance  with  section 
733(c)(1)(A)  of  die  Tariff  Act  of  1930 
(the  Act),  on  December  5, 1996,  the 
petitioner  made  a  timely  reqiiest  for  a 
50-day  extension  of  the  deadline  for  the 
preliminary  determination.  Under 
section  733(c)(1)(A)  of  the  Act  and 
section  353.15(c)  of  the  Department's 
regulations  if,  not  later  than  25  days 
before  the  scheduled  date  for  the 
preliminary  determination,  the 
Department  receives  a  request  for 
postponement  of  the  preliminary 
determination  from  the  petitioner,  the 
Department  wiU.  absent  compelling 
reasons  for  denial,  grant  the  request, 
(^ven  that  there  are  no  compelling 
reasons  to  deny  this  request,  we  are 
postponing  our  preliminary 
determination  in  this  investigation  until 
no  later  than  February  25, 1997, 
pursuant  to  section  733(c)(1)  of  the  Act 

This  notice  is  published  pursuant  to 
section  733(c)(2)  of  the  Act.  and  19  CFR 
353.15(d). 

Dated:  December  12, 1996. 
Barbara  £.  StafEard. 

Deputy  Assistant  Secretary,  Import 

AdmiJustration. 

(FR  Doc  96-32114  FUed  12-17-96: 8:45  am] 
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DEPARTMENT  OF  DEFENSE 

Department  of  th«  Army 

Corps  of  Engineers 

Daauthortzation  of  Water  Resourcea 
Projeeta 

aqency:  U.S.  Anny  Corps  of  Engineers, 
DoD. 

ACTXM:  Notice  of  project 
deauthorizations. 

SUMMARY:  The  Corps  of  Engineers  is 
publishing  the  lists  of  water  resources 
projects  deauthorized  under  the 
provisions  of  §  1001  (a)  and  (b).  Pub.  L. 
99-662,  33  U.S.C  579a;  projects  not 
deauthorized  due  to  obligations  of 
funds;  an4  project  reauthorizations. 
Previous  Federal  Register  notices  were 
published  on  October  5, 1990  (Vol.  55, 
No.  194,  40906-40912),  December  15, 
1992  (Vol.  57.  No.  241.  59335-59337). 
and  Septemba  9. 1994  (Vol  59.  No. 
174,  46624-46625).  While  §  228  of  the 
Water  Resources  Development  Act  of 
1996.  Pub.  L.  104-303,  which  became 
law  on  October  12. 1996.  changes  some 
provisions  of  §  1001,  Pub.  L.  99-662.  the 
deauthorizations  in  this  notice  were 
effective  before  it  became  law. 

FOR  FURTHER  MFORMATKM  CONTACT: 
Mr.  John  A.  Micik,  Headquarters.  U.S. 
Army  Corps  of  Engineers.  Attention:  ■ 


CECW-BA.  Washington.  D.C  20314- 
1000.  Tel.  (202)  761-0705. 
SUPPLEMENTARY  INFORMATION:  The  Water 
Resoiiroes  Development  Act  of  1986. 
Pub.  L.  99-662  contains  two  provisions 
for  the  deauthorization  of  water 
resource  projects  and  separable      t-^-  ^ 
elements  of  projects.  '^ 

Section  1001(a).  33  U.S.C.  579a(a), 
requires  the  deauthorizaticm  of  projects 
authorized  in  1986  and  thereafter  when 
five  years  have  elapsed  from  the  date  of 
authorization  without  obligations  of 
funds  for  planning,  design  or 
construction.  Section  1001(b)(2),  33 
U.S.C.  579a(b)(2),  requires  the  Secretary 
of  the  Army  to  submit  to  the  Congress 
a  biennial  list  of  unconstructed  water 
resources  projects  and  separable 
elements  of  projects  which  have  had  no 
obligations  of  funds  for  planning,  design 
or  constructicm  during  the  prior  tea  full 
fiscal  years.  If  funds  are  not  obligated 
within  thirty  months  from  the  date  the 
list  was  submitted,  the  project/separable 
element  is  deauthcuized. 
Notwithstanding  these  provisions, 
projects  may  be  reauthorized  by  law. 

For  purposes  of  the  Water  Resources 
Development  Act  of  1986,  "separable 
element"  is  defined  in  §  103(Q,  Pub.  L. 
99-662.  33  U.S.C  2213(f). 

In  accordance  with  §  1001(a).  an 
additional  project  authorized  in  1986 
was  deauthorized  on  November  18, 
1991.  See  the  Federal  Register  notices 


of  December  15. 1992.  and  September  9, 
1994,  for  the  lists  of  other  projects 
deauthorized  on  November  18. 1991,  in 
accordance  with  §  1001(a).  Also  in 
accordance  with  §  1001(a).  3  projects 
authorized  and  8  projects  reauthorized 
in  1990  were  deauthorized  on 
November  29. 1995.  and  1  project 
reauthorized  in  1991  was  deauthorized 
on  August  18, 1996. 

In  accordance  with  §  1001(bK2).  the 
Assistant  Secret&ry  of  the  Army  (Qvil 
Works)  submitted  a  list  of  35  projects 
and  separable  elements  to  Congress  on 
January  8. 1993.  From  this  list,  29 
projects/separable  elements  were 
deauthorized  on  July  9, 1995, 4  were 
removed  due  to  obUgations  of  funds, 
and  2  were  reauthoitsed  by  §  363  of  the 
Water  Resources  Development  Act  of 
1996. 

Six  additional  projects  were 
reauthorized  by  the  Water  Resources 
Development  Act  of  1996.  §§  328  and 
363. 

Authority:  This  notice  is  required  by  the 
Water  Resources  Development  Act  of  1986, 
Pub.  L.  99-662.  $  1001(c),  33  U.S.C  579a(c), 
and  the  Water  Resources  Development  Act  of 
1988,  Pub.  L.  100-676,  $  52(d).  102  Stat 
4045. 

Dated:  DecembCT  5, 1996. 

Approved: 
H.  Martin  Lancastw. 
Assistant  Secretary  of  the  Anny  (Civil  Works). 


Project  Authorized  in  1986  and  Deauthorized  on  November  18. 1991  by  Section  1001(A)  of  Pubuc  Law  99- 

662 


OtoMct 

Project  name 

Primary 
state 

Purpoae 

LMK 

BUSHLEY  bayou  ..-. _ - 

LA 

FC 

(S(4)plements  the  Lists  Published  in  the  Federal  Register  on  Decorrtoer  15,  1992  and  September  9, 1994). 

Projects  Deauthorized  on  November  29, 1995  by  Section  1001  (A)  of  Pubuc  Law  99-662 


OislrtBt 

Project  name 

Primvy 
atale 

Purpoee 

SWL  

MUD  CREEK  WETLANDS ..- _ 

AR 

CA 

CA 

Ml 

NM 

NY 

OH 

OH 

OH 

TN 

TX 

FC 

SPK 

PAJARO  RIVER,  SANTA  CRUZ* - . . 

SANTA  CRUZ  HARBOR,  EAST  JETTY*  „ '. 

SAULT  SAINTE  MARIE.  SECOND  LOCK* .. 

LAKE  GEORGE „..._ . I„.    Z IJT  !....! '. 

FC 

SPN 

Nce 

SWA 

NAN  

N 
N 
FC 
FC 

NOB  

NC8  

NC8  .    

CONNEAUT  SMALL  BOAT  HARBOR*  ., 

FAIRPORT  HARBOR  DREDGING  * 

FAIRPORT  SMALL  BOAT  HARBOR*  . 

N 
N 
N 

LMM  

SWF 

MEMPHIS  HARBOR* ..". 

EAST  FORK  OF  TRINTT^T  RIVER  * „ >.. 

1 .^_ __ 1 

N 
FC 

*  Proiects  reauthorized  in  1990.  See  FedenihR^gister  notice  of  September  9. 1994.  Total:  11. 
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Project  Deauthorized  on  August  18, 1996  by  Sectkjn  1001  (A)  of  Public  Uw  99-662 

District 

Proisct  nsTM 

Pffciwy 
state 

Purpose 

OWPh    >■•■••••••■■• 

COOSA  RIVER  CHANNEL  GADSDEN.  AL,  TO  ROME,  GA „ „... 

AL 

N 

(Project  was  reauthorized  Inl99l .  See  Federal  Register  notice  of  December  15, 1982.) 

Projects/Separable  Elements  Deauthorized  on  July  9, 1996  by  Section  1001(B)(2)  of  P.L  99-662 


UMncx 


SPL  , 

SAJ  

SAJ  

SAJ  

SAJ  

SAJ  

NPW 

MKI\  •••■■■•■■ 

RffM^   ••••••«•• 

ORN 

LMN  .■••»••■ 

LMN  

NED  

NED  

NCE  

NCE 

SAM  

SAM 

NPo  ■••••«••• 

SAW 

SWT 

SWT  .._ 

MRO  ....„.., 

SWG  

SWF 

NPS 

NPS 

NPP  ..._ 

NCS  

Total:  29. 


Project  name 


SAN  DIEGO  RIVER,  MISSION  VALLEY 

C&SF.  CUTLER  DRAINAGE  AREA 

C&SF,  MARTIN  COUNTY  RECREATION  

C&SF.  NICODEMUS  SLOUGH 

C&SF.  REEDY  CREEK  SWAMP  

DWORSHAK  DAM,  ADDITIONAL  UNIT  NO.  4 

KANSAS  CITY.  1962  MOD  (BRIDGE  AND  APPROACH  UNIT) 

KANSAS  CITY,  1962  MOD  (LOWER  ARGENTINE  UNIT) 

CEUNALAKE _ 

MERMENTAU  RIVER  CHANNEL  IMPROVEMENTS 

PETIT  ANSE.  TK5RE,  CARUN  BAYOUS 

WHITMANVILLE  LAKE 

DCAVCH     BAY     HAHdUH       ••••.•••■•■••••••»>**.**«M-a«**»**^>*»»*»*>a<a«»aaHi 

LUTSEN  HARBOR 

BUTTAHATCHEE  RIVER 

LITTLE  BROWNS  CREEK  ..... 

FLATHEAD  RIVER  AT  KAUSPELL 

HOWARDS  MILL  LAKE 

CANDY  LAKE 

LAKE  TEXOMA.  PERIMETER  ACCESS  ROAD .-. 

SPRINGFIELD  WATER  INTAKE -^ — 

BAYTOWN 

BIG  SANDY  LAKE ., 

RAYMOND  WILLAPA  RIVER 

SKAGIT  RIVER 

VANCOUVER  LAKE  AREA „ 

STATE  ROAD  AND  EBNER  COULEES  (EBNER  COULEE) 


CA 

FL 

FL 

FL 

FL 

FL 

ID 

KS 

KS 

KY 

LA 

LA 


MN 

MN 

MS 

MS 

MT 

NC 

OK 

OK 

SO 

TX 

TX 

WA 

WA 

WA 

Wl 


Purpoee 


FC 

FC 

FC 

FC 

FC 

FC 

MP 

FC 

FC 

MP 

N 

N 

N 

FC 

N 

N 

FC 

FC 

FC 

FC 

FC 

MP 

MP 

FC 

PC 

FC 

FC 

FC 

FC 


Projectts/Separable  Elements  Removed  From  Deauthorization  List  in  Accordance  With  Section  1001(B)(2) 

OF  PuBuc  Law  99-662  Due  to  Obugatkdns  of  Funds 


District 

Projoct  nama 

Primary 
state 

Purpoae 

SAJ  

POD  

NCE  

SWG 

C&SF.  LAKE  OKEECHOBEE  ..„. „ ~ 

KIKIAOLA  SMALL  BOAT  HARBOR.  KAUAI  

CEDAR  RIVER  HARBOR „ 

BUFFALO  BAYOU  IMIAIN  STREAM     .. 

FL 
HI 
Ml 
TX 

FC 
N 

N 
FC 

Total: 

4. 

PROJECTS  REMOVED  FROM  DEAUTHORIZATION  UST  DUE  TO  REAUTHORIZATION  BY  LAW 

Distrct 

Project  rtame 

Primary 
state 

Purpose 

NCE  

NCE  

ALPENA  HARBOR  .. '■ 

KNIFE  RIVER  HARBOR -.....- ; .- -.. 

Ml 
MN 

N 
N 

TdtBt  2 

(These  proiects  are  also  Rsted  under  PROJECTS  REAUTHORIZED  BY  LAW). 
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Projecis  Reauthorized  by  law 

tOrtginrt  Authortzaion  in  PararHheeeil 

DiBirict 

ProisctnaiTW                         3»'.i 

i»rimary 

Purpose 

By  Section  328.  PuMc  Law  104-303.  October  12. 1 

NCE  I  CROSS  VILLAGE  HARBOR  (1966) :. I  Ml  IN 

(This  project  has  been  removed  from  the  ist  submNled  to  Congress  on  October  31, 1994.  in  accordance  wNh  Section  1001(b)(2)  of  Public 
9»-662). 


*«•'*' 


GRAND  PRAIRIE  REGION  AND  BAYOU  METO  BASIN  (1950) 

WHITE  RIVER  NAVIGATION  TO  BATESVILLE.  AR  (1986)  

DES  PLAINES  RIVER  WETLANDS  DEMONSTRATION  (1988)  

ALPENA  HARBOR  (1965) „ 

ONTONAGON  HARBOR.  ONTONAGON  COUNTY,  Ml  (1962) 

KNIFE  RIVER  HARBOR  (1974) , 

CUFFWOOD  BEACH.  RARITAN  BAY  AND  SANDY  HOOK  BAY  (1962) 


AR 

AR 

IL 

Ml 

Ml 

MN 

NJ 


FC 

N 

FC 

N 

N 

N 

FC 


Total:  8 


Key  to  Abbreviations 

LMV  Lower  Mississippi  Valley  Division 

LMM  Memphis  District 

LKfN  New  Orleans  EHstrict 

LMS  St.  Louis  EHstrict 

LMK  VidiLsbuig  District 

MRD  Missouri  River  Division 

MRK  Kansas  aty  District 

MRO  Omaha  District 

NED  New  England  Division 

NAD  North  Atlantic  Division 

NAB  Baltimore  District 

NAN  New  York  District 

NAO  Norfolk  District 

NAP  Philadelphia  District 

NCD  North  Central  Division 

NCB  Buffalo  District 

NCC  Chicago  District 

NCE  Detroit  District 

NCR  Rock  Island  District 

NCS  St.  Paul  District 

NPD  North  Pacific  Division 

NPA  Alaska  District 

NPP  Portland  District 

NPS  Seattle  District 

NPW  Walla  WaUa  District 

C&SF  Central  and  Southern  Florida 

ORD  Ohio  River  Division 

ORH  Huntington  District 

ORL  Louisville  District 

ORN  Nashville  District 

ORP  Pittsburgh  District 

POD  Pacific  Ocean  Division 

SAD  South  Atlantic  Division 

SAC  Charleston  District 

SAJ  Jacksonville  District 

SAM  Mobile  District 

SAS  Savannah  District 

SAW  Wihnington  District 

SPD  South  Pacific  Division 

SPL  Los  Angeles  District 

SPK  Sacramento  District 

SPN  San  Francisco  District 

SWD  Southwestern  Division 


SWA  Albuquerque  District 

SWF  Fort  Worth  District 

SWG  C^veston  District 

SWL  Little  Rock  District 

SWT  Tulsa  District  .  >7" 

Purpose 

N  Navigation 

BE  Beach  Erosion  Control 

FC  Flood  Control 

MP  Multiple  Purpose  Power 

(PR  Doc.  96-31998  Filed  12-17-96;  8:45  am) 
StLUNQCOOE  I71»-«a-P 


DEPARTMENT  OF  ENERGY 

Conduct  of  Employeas;  Notice  of 
Waiver  Pursuant  to  Section  207Q){S), 
Titie  18,  United  States  Code 

Section  207(j)(5).  title  18,  United 
States  Code,  authorizes  the  Secretary  of 
Energy  to  waive  the  post-employmmt 
restrictions  of  sections  207(a)(l>, 
207(a)(2),  and  207(c),  to  permit  a  former 
employee  with  outstanding 
qualifications  in  a  scientific, 
technological,  or  other  technical 
discipline  to  make  appearances  before 
or  communications  to  the  Department  in 
connection  with  a  particular  matter 
which  requires  such  qualifications, 
where  it  has  been  determined  that  the 
national  interest  would  be  served  by  the 
participation  of  the  former  employee. 

It  has  been  established  to  my 
satisfaction  that  Everet  H.  Beckner,  thfi 
former  Principal  Deputy  Assistant    ,i    *"' 
Secretary,  Defense  Programs,  has  a 
unique  combination  of  outstanding 
qualifications  in  the  field  of  nuclear 
physics  as  applied  to  weapons  research 
and  development,  and  associated 


environmental  issues.  I  am  further 
satisfied  that,  as  the  Vice  President. 
Technology  Operations  and 
Environment,  Safety  &  Health  in 
Lockheed  Martin  Corporation's  Energy 
ft  Environment  Sector,  it  will  serve  the 
national  interest  to  permit  him  to  appear 
-  before  and  communicate  with 
employees  of  the  Department  of  Energy 
and  other  Government  agencies  with 
respect  to  the  technological 
development,  operation  and 
management,  and  direction  of  the 
national  laboratories  and  plants  being 
managed  by  Lockheed  Martin  for  the 
Department  of  Energy.  I  am  also 
satisfied  that  these  activities  are  in  a 
scientific  or  technical  field  which 
requires  the  quaUfications  which  Dr. 
Beckner  possesses. 

I  have,  therefore,  waived  the  post- 
employment  prohibitions  of  sections 
207(a)(1).  207(a)(2),  and  207(c),  tide  18. 
United  States  Code,  in  consultation  with 
the  Director  of  the  Office  of  C^vemment 
Ethics,  to  permit  contact  by  Dr.  Beckner 
with  employees  of  the  Department  of 
Energy  and  other  Government  agencies 
with  respect  to  Lockheed  Martin 
Corporation's  management  and 
operation  of  plants  and  laboratories 
under  contract  with  the  Department  of 
Energy. 

Dated:  November  21, 1996. 
Haal  R.  OXeaiy, 

Secretary  of  Energy. 

(FR  Doc.  96-32076  Filed  12-17-96;  8:45  am] 
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Federal  Energy  Regulatory 
Commleelon 

[DockM  No.  RP97-184-00iq 
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Croearoade  Pipeline  Company:  Notloe 
of  Propoaad  Changea  In  FERC  Qaa 
TaiNf 

Dwember  12, 1996. 

Take  notice  that  on  December  9, 1996. 
Crossroads  Pipeline  Company 
(Crossroads)  tendered  for  filing  as  part 
*  of  its  FERC  Gas  Tariff,  the  tariff  sheets 
listed  on  Appendix  A  to  the  following. 

Crossroads  seeks  authority  to  offer  a 
paiking  and  lending  service  pursuant  to 
proposed  Rate  Schedule  Q>S/GLS. 
Crossroads  seeks  to  implement  Rate 
Schedule  GPS/GLS,  which  offers  its 
customers,  on  an  interruptible  short- 
term  basis,  a  parking  and  lending 
SOTvice.  Crossroads'  filing  contains  the 
relevant  tariff  provisions  and  forms  of 
service  agreement  to  implement  Rate 
Schedule  CPS/GLS.  Crossroads  is 
proposing  initial  rates  for  s«vice  under 
this  rate  schedule,  all  as  more  fully 
described  in  the  Statement  of  Nature. 
Reasons,  and  Basis  included  with  the 
filing.  In  addition.  Crossroads  proposes 
toadd  provisions  to  Rate  Schedules 
FT-1  and  lT-1  that  permit  Crossroads  to 
waive  imbalance  penalties  on  a  non- 
discriminatory baisis.  In  addition. 
Crossroads  is  revising  certain  provisions 
of  its  tariff  to  comply  with  Order  No. 
582.  Finally,  Crossroads  proposes  to 
make  minor  typographical  correctimis  to 
its  tariff. 

Crossroads  states  further  that  copies 
of  the  filing  were  served  on  its  current 
firm  and  interruptible  ciistomers  and 
interested  state  ccnnmissions. 

Any  person  desiring  to  be  heard  or  to 
protest  this  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  N.E.,  Washington,  D.C 
20426,  in  accordance  with  the 
Commission's  rules  and  regulations 
found  in  18  CFR  385.211  and  385.214. 
All  such  motions  or  protests  must  be 
filed  as  provided  in  Section  154.210  of 
the  Commission's  Regidations.  Protests 
will  be  considered  by  the  Commission 
in  determining  the  appropriate  action  to 
be  taken  in  this  proceeding,  but  will  not 
serve  to  make  protestants  parties  to  the 
proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  Crossroads' filing  - 
are  on  file  with  the  Commission  and  are 
available  for  public  inspectitni  in  the 
Public  Reference  Room. 
Lois  D.  Caahdl, 
Secretary. 

[PR  Doc  96-32045  Filed  12-17-06;  8:4S  am] 
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pockM  No.  CP98-284-001] 

MMAmarlcan  Energy  Compeny;  Notloe 
of  Petition  To  Amend 

December  12, 1996. 

Take  notice  that  on  November  22, 
1996,  MidAmerican  Energy  Company 
(MidAmerican),  P.O.  Box  657.  Des" 
Moines,  Iowa  50303,  filed  in  Docket  No. 
CP95-264-001  a  petition  pursuant  to 
Section  7(f)  of  the  Natural  Gas  Act  to 
amend  its  certificate  issued  in  Docket 
No.  CP95-264-000  authorizing  a  service 
area  determination,  all  as  more  fully  set 
fenh  in  the  petition  on  file  with  the 
Commission  and  open  to  public 
inspection. 

MidAmerican  states  that  it  is  a  local 
distributitm  company  with  a  Hinshaw 
exemption  based  on  Iowa.  MidAmerican 
states  that  it  received  a  Section  7(f) 
service  area  determination  in  Dock^ 
No.  CP95-264-000  authorizing  it  to 
serve  customers  across  the  Iowa  borders 
in  Illinois  and  South  Dakota  without 
losing  its  exemption  from  Commission 
r^ulation.  MidAmerican  requests 
herein  that  its  certificate  issx^  in 
Docket  No.  CP95-264-000  be  amended 
to  include  a  waiver  firom  the  filing  and 
reporting  requirements  for  natural  gas 
companies  pursuant  to  Part  260  of  the 
Commission's  regulations.  It  is  asserted 
that  MidAmerican 's  predecessors 
received  such  a  waiver  and  that  the 
reporting  requirements  would  be  overly 
biudensome  for  a  company  such  as 
MidAmerican  and  would  duplicate  the 
information  submitted  to  the  state 
bodies  which  regulate  MidAmerican's 
operations. 

Any  person  desiring  to  be  heard  or  to 
make  any  protest  with  reference  to  said 
petition  to  am«id  should  on  or  before 
January  2, 1997,  file  with  the  Fedoal 
Energy  Regulatory  Commission. 
Washington,  D.C.  20426,  a  motion  to 
intervene  or  a  protest  in  accordance 
>vith  the  requirements  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.214  or  385.211) 
and  the  Regulations  under  the  Natural 
Gas  Act  (18  CFR  157.10).  All  protests 
filed  with  the  Commission  will  be 
considered  by  it  in  determining  the 
appropriate  action  to  be  tdken  but  will 
not  serve  to  make  the  protestants  parties 
to  the  proceeding..  Any  person  wishing 
to  become  a  party  to  a  proceeding  or  to 
participate  as  a  party  in  any  hearing 
therein  must  file  a  motion  to  intervene 
in  accordance  with  the  Conunission's 
Rules. 

LoisD-CMlMa, 
Secretaiy. 

[FR  Doc  9fr-32042  Filed  12-17-96;  8:4{»«m] 
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PoekM  Na  RP97-63-001] 

Steulien  Qae  Storage  Company;  NoOea 
of  Propoaad  Changea  In  FERC  Qaa 
Tariff  sake  Rale  Schedule 

Decendwr  12, 1996. 

Take  notice  that  on  December  10. 
1996,  Steubetn  Gas  Storage  Company 
(Steuben)  tmdered  for  filing  as  part  of 
its  FERC  Gas  Tariff,  Original  Volume 
No.  1,  the  following  tariff  sherts: 

First  Revised  Sheet  No.  1 
Firrt  Revised  Sheet  No.  57 
Origiiial  Sheet  No.  58 
Sheet  Nos.  59-123 

Steuben  states  that  the  above  listed 
sheets  are  being  filed  pursuant  to  the 
Commission  order  issued  °'^  November 
26, 1996,  in  the  ^>ove  captioned  docket 
The  sheets  correct  the  pagination  and 
volume  designation  on  previously  filed 
tariff  sheets.  Steuben  states  that  the 
sheets  are  proposed  to  become  eSsctive 
December  1, 1996. 

Steuboi  states  that  copies  of  the  filing 
were  served  upon  the  ccnnpany's 
jurisdictional  customers. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regiulatory  Commission. 
888  First  Street,  N.E.,  Washington.  D.C 
20426,  in  accordance  with  Section 
385.211  of  the  Commission's  Rules  and 
Regulations.  All  such  protests  must  be 
filed  in  accordance  with  Section 
164.210  of  the  Commission's 
Regulations.  Protests  will  be  considered 
by  the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  wrill 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Copies  of  this  filing  are 
on  file  with  the  Commission  and  are 
available  for  public  inspection  in  the 
Public  Reference  Room. 

Sectetary. 

[FR  Doc  96-32043  Filed  12-17-46;  8:45  am] 
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{Docket  No.  RP97-18S-000] 

Texae  Qae  Trerwmleston  Corporation; 
Notice  of  FHing  of  Pro  Forma  Tartff 
Sheate 

December  12, 1996. 

Take  notice  that  on  December  9, 1996, 
Texas  Gas  Transmission  Corporation 
(Texas  Gas)  tendered  for  filing,  tt  part 
of  its  FERC  Gas  Tariff,  First  Revised 
Volume  No.  1  the  pro  forms' tariff  sheets 
listed  on  Appeadix  A  to  the  filing. 

Texas  Gas  states  tiiat  the  instant  filing 
is  in  conplianoe  with  the  provisions  of 
Order  No.  587  issued  July  17, 1996.  hi 
Docket  No.  RM96-1-000  and  sets  forth 
the  proposed  changes  to  Texas  Gas's 
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tariff  required  to  implement  the 
Standards  of  the  Gas  Industry  Standards 
Board  (QSBh  Texas  Gas  states  that/in 
onnpliance  with  Order  No.  587,  it  will 
file  the  final  tariff  sheets  implementing 
the  GISB  standards  to  become  effective 
onjime  1. 1997. 

Texas  Gas  states  that  copies  of  the  pro 
fonna  tariff  sheets  are  being  served  upon 
Texas  Gas's  jurisdictional  ciistomars 
and  interested  state  commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission.  888 
First  Street.  N.E..  Washington.  DC 
20426,  ia  accordance  with  Sections 
385.211  and  385.214  of  the 
Commission's  Rules  and  Regulations. 
All  such  motions  or  protests  must  be 
filed  on  or  before  December  30, 1996. 
Protests  will  be  considered  by  the 
Commissi(Hi  in  determining  ^e 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  [>erson  wishing  to 
become  a  party  to  the  proceeding  must 
file  a  motion  to  intervene.  Copies  of  this 
filing  are  on  file  with  the  Commission 
and  are  available  for  public  inspection 
in  the  Public  Reference  Room. 
Lob  D.  Cohell. 
Secretary. 

[FR  Doa  96-32044  Filed  12-17-S6:  8:45  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

[PF-682;  FRL-6S76-0I 

American  Cyanamid  Company; 
Pesticide  Toieiance  Petition  Filing 

AGENCY:  Environmental  Protection  _ 
Agency  (EPA). 
action:  Notice  of  filing. 

SUMMAAY:  This  notice  Is  a  simimary  of 
a  pesticide  petition  proposing  the 
establishment  of  a  regulation  for 
residues  of  imazapyr  (AC  243997)  [2- 
(4.5-dihydro-4-methylethyl)-5-oxo-l/f- 
imidazol-2-yl]-3-pyridinecarboxyUc 
add],  applied  as  the  add  or  nTnmnni"T" 
salt,  in  or  on  field  corn.  This  summary 
was  prepared  by  the  petitioner. 
DATES:  Comments,  identified  by  the 
docket  nimiber  [PF-682].  must  be 
received  on  or  before,  January  17, 1997. 
ADDRESSES:  By  mail,  submit  written 
comments  to  Public  Response  and 
Program  Resources  Brandi,  Field 
Operations  Division  (7506C),  Office  of 
Pestidde  Programs,  Environmental 
Protection  Agency.  401  M  St.  SW.. 
Washington.  DC20460.  In  person,  bring 
comments  to  RM  1132.  CM  «2, 1921 


Jefferson  Davis  Highway,  Arlington,  VA 
22202.  Comments  and  data  may  also  be 
submitted  electronically  by  sending 
electronic  mail  (e-mail)  to:  opp- 
docketOepamail.epa.gov.  Electronic 
comments  on  this  notice  may  be  filed 
online  at  many  Federal  Depositary 
Libraries. 

Informatian  submitted  as  comments 
concerning  this  document  may  be 
claimed  confidential  by  mariring  any 
part  or  all  of  that  information  as 
"Confidential  Business  Information"' 
(CBI).  CBI  should  not  be  submiUed 
through  e-maiL  Information  marked  as 
CBI  vdll  not  be  disclosed  except  in 
accordance  with  procedures  set  f<Hth  in 
40  CFR  part  2.  A  copy  of  the  comment 
that  does  not  contain  CBI  must  be 
submitted  for  inclusion  in  the  public 
record.  Information  not  marked 
confidential  may  be  disclosed  publicly 
by  EPA  without  priw  notice.  All  written 
comments  Will  be  available  for  public 
inspection  in  Rm.  1132  at  the  address 
given  above,  from  8:30  a.m.  to  4:00  p.m.. 
Monday  through  Friday,  excluding  legal 
holidays. 

Comments  and  data  may  also  be 
submitted  electronically  by  sending 
electronic  mail  (e-mail)  to:  opp- 
docketOepamail.epa.gov.  Electronic 
comments  must  be  submitted  as  an 
ASCn  file  avoiding  the  use  of  special 
characters  and  any  form  of  encryption. 
Comments  and  data  will  also  be 
accepted  on  disks  in  WordPerfect  5.1 
file  format  or  ASCII  file  format.  All 
comments  and  data  in  electronic  form 
must  be  identified  by  the  docket  number 
[PF-682].  No  CBI  should  be  submitted 
through  e-mail.  Electronic  comments  on 
this  proposed  rule  may  be  filed  online 
at  many  Federal  Depository  Libraries. 
Additional  information  on  electronic 
submisnons  can  be  fotmd  below  in  this 
document. 

FOR  FURTHER  MFORMATION  CONTACT:  By 
mail:  Robert  J.  Taylor,  Product  Manager 
(PM)  23,  Registration  Division,  (7505C), 
Office  of  Pestidde  Programs, 
Environmental  Protection  Agency,  401 
M  St.,  SW..  Washington.  DC  20460. 
Office  location  and  telephone  number: 
Rm.  241,  CM  #2,  1921  Jefferson  Davis 
Highway,  Arlington,  VA  22202.  703- 
305-6027,  e-mail: 
taylor.robertdepamail.epa.gov. 
SUPPLEMENTARY  INFORMATION:  EPA  has 
received  a  pestidde  petition  (PP 
6F4641)  from  American  Cyanamid 
Company,  P.O.  Box  400,  Princeton,  NJ 
08543,  proposing  pursuant  to  section 
408(d)  of  the  Federal  Food.  Drug  and 
Cosmetic  Act,  21  U.S.C  346a(d),  to 
amend  40  CFR  part  180  by  establishing 
a  toloance  for  residues  of  the  heibidde 
imazapyr  in  or  on  the  raw  agricultural 


commodities  field  com  grain,  fodder,, 
and  forage  each  at  0.05  ppm.  The 
proposed  analytical  method  is  Capillary 
Electrophoresis  Method  2657.  Pursuant 
to  section  408(dK2)(A)(i)  of  the  FFDQl. 
as  amended,  American  Cyanamid 
Company  has  submitted  the  following 
sulnmary  of  information,  data  and 
arguments  in  support  of  their  pestidde 
petition.  This  summary  was  prepared  by 
American  Cyanamid  (kimpany  and  EPA 
has  not  fully  evaluated  the  merits  of  the 
petition.  EPA  edited  the  siunmary  to 
clarify  that  the  conclusions  and 
arguments  were  the  petitioner's  and  not 
necessarily  EPA's  and  to  remove  certain 
extraneous  material. 

L  Petition  Summary  tor  Imazapyr  on 
Field  Com 

On  November  9, 1995.  American 
Cyanamid  Company  petitioned  the  EPA 
for  a  permanent  tolerance  for  the 
residues  of  imazapyr  on  or  in  field  cwn 
grain,  forage,  and  fodder.  Imazapyr  is 
currently  registered  for  weed  control  in  ■ 
non-crop  sites.  This  is  the  first 
registration  application  for  a  food  use  in 
the  United  SUtes.  Section  408(b)(2)(A) 
of  the  amended  Federal  Food.  Drug,  and 
Cosmetic  Act  allows  the  EPA  to 
establish  a  tolerance  only  if  the 
Administrator  determines  that  there  is  a 
"reasonable  certainty  that  no  harm  will 
result  from  the  aggr^ate  exposure  to  the 
pestidde  chemical  residue,  including 
all  antidpated  dietary  exposures  and  all 
other  exposiues  for  which  there  is 
reliable  information."  All  of  the  studies 
required  for  the  proposed  use  pattern 
have  been  completed  and  submitted  to 
EPA  for  review.  The  available 
information  indicates  there  is  a 
reasonable  certainty  that  no  harm  will 
result  from  various  types  of  exposure.   „> 
The  following  is  a  summary  of  the 
information  submitted  to  the  EPA  to 
support  the  establishment,  under 
section  408(b)(2)(D)  of  the  amended 
FFDCA.  of  a  tolerance  for  imazapyr  on 
field  com. 

A.  Residue  Chemistry 

1.  Plant  metabolism.  The  qualitative 
natiue  of  the  residues  of  imazap)rr  in     , 
com  is  adequately  understood.  In  corn 
forage,  fodder  and  grain  samples,  the 
only  signj,ficant  component  is  parent 
compound.  A  modified  processing 
study,  utilizing  com  treated  at 
exaggerated  rates,  indicates  that  the  low 
levels  of  residue  in  grain  did  not 
concentrate  in  com  oil  and  concentrated 
only  slightly  {$  1.2x)  in  com  meal. 

2.  Analytioal  method.  A  practical 
analytical  method  (Capillary 
Electrophoresis  Method  2657)  for 
detecting  and  measuring  levels  of 
imazapyr  in  com  has  been  submitted  to 
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EPA.  This  method  is  apiMopriate  for 
enforoemait  purposes. 

3.  Magnitude  of  residues.  In  field  com 
residue  studies  conducted  at  a  slightly 
exaggerated  use  rate,  no  residues  weiv  ^ 
detected  at  levels  above  0.05  ppm  (the 
limit  of  quandtaticm  for  the  analytical 
method).  These  field  studies  clearly 
support  the  proposed  tolerance  of  0.05 

B.  Toxicologfcal  Profile 

A  complete  battery  of  mammalian 
toxicology  studies  si^>ports  the 
tolerance  for  imazapyr  on  field  com. 
The  database  is  complete,  valid  and 
reliable,  and  all  studies  have  been 
accepted  by  EPA  and  found  to  meet  EPA 
requirements. 

1.  Acute  toxicity.  Imazapyr  tedmical 
is  relatively  non-toxic  via  the  oral  route 
of  exposiire,  and  only  sli^tly  toxic  via 
the  dermal  and  inhalation  routes  of 
exposure. 
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Primary  dermal  irritation  in 
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Oemial  sensitization  in 

Norveensitizer 

guinea  pigs. 

2.  Genotoxicity.  Imazapyr  has  shown 
no  genotoxic  activity  in  in  vitro  tests, 
indicating  that  thi?  oompoimd  is  not  a 
mutagen. 


Chromoaomal  aberratiorts 
Mammalian  gene  mutation 

(CHO/HGPRT). 
Unectiedutod  DNA  syn- 
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3.  Reproductive  and  developmental 
to^city.  Results  indicate  that  imazapyr 
is  not  a  reproductive  toxicant,  a 
developmental  toxicant,  or  a  teratqgen. 
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*  Hi^iest  dose  tested. 

4.  Subchronic  toxicity.  No  treatment- 
related  adverse  effects  were  noted  in 
subchronic  toxicity  studies  at  the 
highest  doses  tested. 


13-Week  oral  feeding  in 
rats. 

21-Day  dermal  in  rabbits  .. 


NOEL  2  20,000 
ppm*  (-  1.74P 
mg/kg/day) 

NOEL  -  400  mg/ 
kg^day* 


*  Highest  dose  tested. 

5.  Chronic  toxicity.  The  EPA 
Carcinogenicity  Peer  Review 
Ckimmittee,  on  April  26, 1995,  assigned 
imazapyr  to  Group  E  for  carcinogenic 
potential  since  there  is  "no  evidence  of 
carcinogenicity  in  at  least  two  adequate 
animal  tests  in  difiiarent  species.  "No 
treatment  related  efiiacts  were  observed, 
and  no  increase  in  tumors  was  observed 
at  any  dose  level. 
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*  Higheet  dose  tested 

6.  Animal  metabolism.  The  qualitative 
nature  of  the  residues  of  imazapyr  in 
animals  is  adequately  understood. 
Based  on  metabolism  studies  with  goats, 
hens  and  rats,  there  is  no  reasonable 
expectation  that  measurable  imazapryr- 
related  residues  will  occur  in  meat, 
milk,  poultry  or  eggs  from  the  propoeed 
use. 

7.  Metabolite  toxicology.  No 
significant  metabolites  were  detected  in 
plant  or  animal  metaboUsm  studies. 
Therefore,  toxicology  studies  with 
metabolites  are  not  required. 


8.  Endocrine  effects.  Collective  orgsn 
weights  and  histopathological  findings 
from  the  two-generation  rat 
reproductive  stiidy,  as  well.as  firam  the 
Sluchronic  and  chronic  toxicity  studies 
in  two  or  more  animal  species, 
demonstrate  no  apparent  estrogenic 
efbcts  or  effects  on  the  endocrine 
system.  There  is  no  information 
avaik^le  wdiich  suggests  that  imazapyr 
would  be  associated  with  endocrine 
effects. 

C.  Agg^egpte  Exposure 

1.  Dietary  exposure— i.  Food.  Tbt 
Theoretical  Maximum  Residiie 
Crmcentrations  (TMRC)  of  imazapyr  on 
or  in  field  com  are: 

•  0.000070  mg/kg  b.wVday  for  the 
general  U.S.  population 

•  0.000142  mg/kg  b.w./day  fat  non- 
nursing  infants 

•  0.000165  mg/kg  b.w./day  for 
children  1  to  6  years  of  age 

•  0.000123  mg/kg  b.w^day  for 
children  7  to  12  years  of  age. 

These  values  are  calculated  from  the 
proposed  0.05  ppm  tolerance  of 
unazap^  on  com  using  a  "Mrorse  case" 
estimate  of  dietary  exposiue.  This 
conservative  estimate  assmnes  that  100 
percent  of  aU  field  com  is  treated  with 
imazapyr  and  that  the  residues  of 
imazapyr  on  com  are  at  the  tolerance 
level  (0.05  ppm).  In  reality,  field  trials 
with  sampling  at  least  30  days  after 
treatment  resulted  in  no  residues  above 
the  analytical-  method  limit  of 
quantitation  (0.05  ppm).  , 

Dietary  exposure  to  residues  of 
imazapyr  in  or  on  food  will  be  limited 
to  residues  on  com.  Field  com  grain, 
forage,  fodder  and  milled  byproducts 
could  be  fed  to  animals.  However,  there 
is  no  reasonable  expectation  that 
meastirable  residues  of  imazapyr  will 
occur  in  meat,  milk,  poultry  or  eggs 
from  the  proposed  use.  lliere  are  no 
other  established  tolerances  for 
imazapyr,  and  there  are  no  other 
registered  uses  for  imazapyr  on  food  ox 
feed  crops  in  the  United  States. 

With  a  Reference  Dose  [RfD)  of  2.50 
mg/kg  b.w./day,  the  dietary  exposure  for 
this  proposed  use  will  utilize  cnly 
0.0028  percent  of  the  R£D  for  the  genoal 
U.S.  populaticHi. 

ii.  Drinking  wabu.  There  is  no 
avail^le  infarmaticn  about  imazapyr 
exposure  via  levels  in  drinking  watw. 
Iinazapyr  has  been  registered  for  non- 
crop  uses  for  12  years  and  there  are  no 
ccmfirmed  finHinga  in  rither  groiuKi  or 
surfooe  watOT  from  these  use^  Low 
initial  soil  residue  levels  due  to  low 
application  rates  (a014  lb.  ae/acra) 
contribute  to  the  minimal  risk  of 
exposure  to  imazapjrr  in  drinking  water 
frxun  this  use. 
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EPA  has  not  established  a  Masdmiun 
Conoantration  Level  for  residues  of 
imazapyr  in  drinking  water  under  die 
Safe  Drinking  Water  Act,  because 
imazapyr  is  unlikely  to  be  found  in 
groundwater.The  low  level  of 
mammalian  toxicity  further  supports  the 
lack  of  real  risk  of  imazapyr  to  humans. 
A  Lifetime  Health  Advisory  level  for 
imazapyc  in  drinking  water  cdoilatwd 
by  EPA  procedures  would  be  17.5  mg/ 
liter,  assuming  a  20  percent  relative 
contribution  from  water.  There  is  a 
reasonable  certainty  that  no  harm  will 
result  from  dietary  exposure  to 
imazapyr,  because  dietary  expoaiue  to 
residues  on  food  will  use  only  a  small 
fraction  of  the  Reference  Dose 
(including  exposure  of  sensitive 
populations),  and  exposure  through 
drinking  water  is  e]q)ected  to  be 
insignificanL 

2.  Nan-dietary  exposure.  There  is  no 
available  information  quantifying  non- 
dietary  exposure  to  imazapyr.  However, 
based  on  physical  and  chmnical 
characteristics  of  the  compoimd.  the  use 
patterns,  and  available  information 
concerning  its  environmental  fate,  non^- 
dietary  exposure  is  expected  to  be 
negligible. 

Currently,  registiatioiis  for  imazapyr 
limit  use  to  non-crop  sites.  Labeled  use 
sites  for  one  group  of  imazapyr  products 
include  railroad,  utility,  pipeline,  and 
highway  rights-of-way,  utiUty  plant 
sites,  petroleimi  tank  farms,  pumping 
installations,  fence  rows,  storage  areas, 
Don-irhgation  ditchbanks,  imder 
asphalt,  under  pond  liners,  wildlife 
managonent  areas,  forestry  site 
preparaticm,  and  other  non-crop  areas. 
Imazapyr  products  for  the  above  uses 
are  clearly  not  intended  for  use  in 
residential  or  recreational  areas  that 
have  a  high  potential  of  exposxire  for  the 
general  population.  The  labels  state  that 
these  imazapyr  products  are  not  for  use 
on  lawns,  walks,  driveways,  tennis 
courts  OT  similar  areas. 

Other  imazapyr  products  are  labeled 
as  plant  growth  regulators  for 
applicati<ms  to  limited  care-low 
maintenance  areas,  such  as  roadsides, 
airports,  &irgroimds,  and  golf  course   ' 
rou^is,  and  to  limited  wear  areas  such 
as  industrial,  institutional,  and  cemetery 
grounds.  These  low  rate  uses  entail 
minimal  exposure  potential  for  the 
general  population.  The  product 
labeling  does  not  allow  use  on  turf  diat 
is  being  grown  for  sale  or  other 
commer^^  use,  such  as  sod. 

There  are  imazapyr  products 
marketed  for  residential  use.  These  total 
vegetation  control  products  are  used  for 
spot  treatments  or  bare  groimd 
applications.  These  products  are  to  be 
applied  only  wdiere  no  plant  giowtti  is 


desired  and  are  not  to  be  used  on  lawns. 
Therefore,  even  for  the  limited 
residential  uses,  the  potmtial  iot 
exposure  is  minimaL 

D.  Cumulative  effects 

Imazapyr  belongs  to  the 
imidazounone  clus  of  compounds. 
Other  compounds  in  this  class  are 
registered  nabiddes.  However,  the 
herbicidal  activity  of  the  imidazolinones 
is  due  to  the  inhibitiao  of 
aoetohydroxyacid  synthase  (AHAS).  an 
enzyme  only  found  in  plants.  AHAS  is 
part  of  the  bioeynthetic  pathway  leading 
to  the  formation  of  branched  chain 
amino  adds.  Animals  lack  AHAS  and 
this  biosynthetic  pathway.  This  lack  of 
AHAS  contributes  to  the  low  toxicity  of 
the  bnidazolinone  compounds  in 
animals.  We  are  aware  of  no  information 
to  indicate  w  suggest  that  imazapyr  has 
any  toxic  effects  on  mammals  that 
woidd  be  cumulative  with  those  of  any 
other  chenucal. 

E.  Safety  Determination  - 

1.  U.S.  population.  The  RfD  of  2.50 
mg/kg  b.w./day,  supported  by  a  NOEL 
of  10,000  ppm  or  250  mg/kg  b.w./day 
frtun  the  1-year  dog  study  and  a  safety 
(uncertainty)  factor  of  100.  is  the  "worst 
case"  estimate  of  chronic  dietary 
exposure  of  imazapyr  in  com.  lliis 
proposed  application  will  utilize  only 
0.0028  percent  of  the  RfD  for  the  general 
U.S.  population.  EPA  generally  has  no 
concern  for  exposures  below  100 
percent  of  the  RfD  which  represents  the 
level  at  or  below  which  daily  aggregate 
dietary  exposure  over  a  lifetime  will  not 
pose  appredable  risks  to  human  health. 
The  complete  and  reliable  toxidty  data, 
indicating  low  potential  mammalian 
toxidty,  and  the  conservative  chronic 
exposure' assimiptions  support  the 
conclusion  that  there  is  a  "reasonable 
certainty  of  no  harm''  from  aggregate 
exposure  to  imazapyr  residues. 

2.  Infants  and  children.  The 
conservative  estimates  for  dietary 
exposure  to  imazapyr  from  food,  as 
dmcribed  above  in  Unit  C  of  this  notice 
of  filing,  indicate  that  exposure  of 
imazapyr  on  corn  will  utilize 
approximately  0.o657  percent  of  the  RfD 
for  non-nursing  infants,  approximately 
0.0066  percent  for  the  Rfl)  for  children 

1  to  6  years  of  age.  and  approximately 
0iX>49  percent  of  the  RfD  for  children 
seven  to  12  years  of  ^e. 
-    Furthermore,  no  developmental, 
reproductive  or  fetotoxic  effects  were 
noted  at  the  highest  doses  of  imazapyr 
tested.  The  only  maternal  effect  in  the 
rat  teratology  study  was  increased 
salivation  in  the  highest  dose  group. 
The  NOEL  used  to  calculate  the  RfiD  for 
the  general  U.S.  populatiao  is  250  mg/ 


kg  b.w./day  dacired  from  the  1-year 
chronic  toxidty  study  in  dogs.  That 
NOEL  is  lower  than  the  developmental 
NOELs  for  the  teratolo^  studies  in 
rah)nts  and  rats  (1.6  and  4x, 
resfMCtively),  as  well  as  lower  than  the 
NOEL  for  the  two-generation 
reproduction  study  in  male  and  female 
rats  (3.2  to  3.9x). 

The  EPA  has  found  the  database 
relative  to  pre-and  post-natal  effects  for 
children  to  be  complete,  valid  and 
reliable.  There  were  no  effiects  observed 
in  the  offspring  in  the  developmental 
studies  in  rats  and  rabbits.  In  the 
reproduction  study,  the  lack  of  any  pup 
effects  observed  at  10,000  ppm  (the 
highest  dose  tested)  in  their  growth  and 
development  txxa  parturition  through 
adulthood,  suggests  that  there  is  no 
additional  sensitivity  for  infants  and 
children.  Therefore,  an  additional  safioty 
(uncertainty)  fedor  is  not  warranted  and 
the  Rfl)  of  2.50  mg/kg  b.w./day,  which 
utilizes  a  100-fold  safety  fedor,  is 
appropriate  to  assure  a  reasonable 
certainty  of  no  harm  to  infents  and 
childrmi. 

F.  International  Tolerances 

There  are  no  Codex  maximum  residue 
levels  established  for  residues  of 
imazapyr  on  field  com  grain,  fodder  or 
forage. 

IL  Administrative  Matters 

Interested  persons  are  invited  to 
submit  comments  on  the  notice  of  filing. 
Comments  miist  bear  a  notation 
indicating  the  document  control 
number,  [PF-6821.  All  written 
comments  filed  in  response  to  this 
petition  will  be  available  in  the  Public 
Response  and  Program  Resources 
Branch,  at  the  address  given  above  from 
8:30  a.m.  to  4:00  p.m.,  Monday  through 
Friday,  except  legal  holidays. 

A  record  has  been  established  for  this 
notice  under  docket  number  [PF-6821 
induding  comments  and  data  submitted 
electronically  as  described  below).  A 
public  version  of  this  record,  including 
printed,  paper  versions  of  electronic 
comments,  which  does  not  include  any 
information  claimed  as  CBI,  is  available 
for  inspection  fit>m  8:30  a.m.  to  4:00 

f>jn.,  Monday  through  Friday,  excluding 
egal  holidays.  The  public  record  is 
locattd  in  Room  1132  of  the  Public 
Response  and  Program  Resources 
Branch.  Field  Operations  Division 
(7506C).  Office  of  Pestidde  Programs, 
Environmental  Protection  Agency, 
Crystal  Mall  #2, 1921  Jefferson  Davis 
Highway.  Arlington.  VA. 

Electrtmic  comments  can  be  sent 
directiy  to  EPA  at: 
oppsDocketOBpamail.epa.gov. 
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Electronic  comments  must  be 
submitted  as  an  ASQI  file  avoiding  the 
use  of  special  characters  and  any  farm 
of  encryption.  The  official  record  for 
this  rulonaking,  as  well  as  the  pubUc 
version,  as  described  above  will  be  kept 
in  paper  fmn.  Accordingly,  EPA  will 
transfisr  all  OHiunents  received 
electronically  into  printed,  paper  form 
as  they  are  received  and  will  place  the 
paper  copies  in  the  official  rulemaking 
record  which  will  also  include  all 
comments  submitted  directly  in  writing. 
The  official  rulemaking  record  is  the 
paper  record  maintained  at  the  address 
in  "ADDRESSES"  at  the  beginning  of 
this  document 

List  of  Sobjects 

Environmental  Protection, 
Administrative  practice  and  procedure, 
Agricultural  commodities,  Pesticides 
and  pests.  Reporting  and  recordkeeping 
requirements. 

Dated:  Decsmber  11, 1996. 

S>Bph«ii  L.  JohiMon, 

Director,  Registration  Division,  Office  of 
Pesticide  Programs. 

(FR  Doc  96-32091  Filed  12-17-96;  8:45  am] 

tuNocoos  WO  to  r 

[OPPT-60356:  Fm.-S677-q 

Csrtain  Chemicals;  Approval  of  a  Tost 
MarksUng  Exemption 

AOBICY:  Environmental  Protection 

Agaicy(EPA). 

ACTKM:  Notice. 

summary:  tliis  notice  announces  EPA's 
approval  of  an  application  for  test 
mariceting  exemptions  (TMEs)  under 
section  5(h)(1)  of  the  Toxic  Substances 
Control  Act  (TSCA)  and  40  CFR  720.38. 
EPA  has  designated  these  applications 
as  TME-97-1  and  TME-97-2.  TTie  test 
n.ariceting  conditions  are  described 
below. 

DATES:  lliis  notice  becomes  effscdve 
December  10, 1996.  Written  comments 
will  be  received  imtil  January  2, 1997. 
ADDRESSES:  Written  comments, 
identified  by  the  docket  numbers 
[CMVT-59358]  and  the  specific  TME 
numbers  should  be  sent  to:  TSCA 
nonconfidential  center  (NQC),  Office  of 
Pollution  Prevention  and  Toxics, 
EnvinHimental  Protection  Agency,  Rm. 
NEB-607  (7407),  401  M  St.,  SW., 
Washington,  DC  20460,  (202)  554-1404, 
TDD  (202)  554-0551. 

Comments  and  data  may  also  be 
submitted  electronically  by  sending 
electronic  mail  (e-mail)  to: 
ncic@epamail.epa.gov.  Electronic 
comments  must  be  submitted  as  an 


ASCn  file  avoiding  the  use  of  special 
characters  and  any  form  of  encrypticm. 
Comments  and  data  will  also  be 
accepted  on  disks  in  WordPerfsct  in  5.1 
file  format  or  ASCII  file  format  All 
comments  and  data  in  electronic  form 
must  be  identified  by  [OPPT-593561.  No 
Confidential  Business  Information  (CBI) 
should  be  submitted  through  e-mail. 
Electronic  conunents  on  these  notices 
may  be  filed  online  at  many  Federal 
Depository  Libraries.  Additional 
information  on  electronic  submissions 
can  be  found  under 

"SUPPLEMENTARY  INFORMATION". 
FOR  FURTHER  MFORMATXM  CONTACT: 
Shirley  D.  Howard,  New  Chemicals 
Branch,  Chemical  Control  Division 
(7405).  Office  of  Pollution  Prevention 
and  Toxics,  Environmental  Protection 
Agency,  Rm.  E-447H,  401  M  St  SW., 
Washington,  DC  20460,  (20*2)  260-3780; 
Howard.sd0epamail.epa.gov. 
SUPPLQUBfTARY  MFORMATKM:  Section 
5(h)(1)  of  TSCA  authorizes  EPA  to 
exempt  persons  bom  premanufacture 
notification  (PMN)  requirements  and 
permit  them  to  manufacture  or  import 
new  chemical  substances  for  test 
marketing  purposes  if  the  Agency  finds 
that  the  manufacture,  processing, 
distribution  in  commerce,  use,  and 
disposal  of  the  substances  fortest 
marketing  purposes  will  not  present  an 
unreasonable  risk  of  injury  to  human 
health  or  the  environment  EPA  may 
imp>ose  restrictions  on  test  marketing 
activities  and  may  modify  or  revoke  a 
test  marketing  exemption  upon  receipt 
of  new  information  which  casts 
significant  doubt  on  its  finding  that  the 
test  marketing  activity  will  not  present 
an  imreasonable  risk  of  injury. 

EPA  hereby  approves  TME-97-1  and 
TME-97-2.  EPA  has  determined  that    ^ 
test  marketing  of  the  new  chemical 
substances  described  below,  under  the 
conditions  set  out  in  the  TME 
applications,  and  for  the  time  periods 
and  restrictions  specified  below,  will 
not  present  an  unreasonable  risk  of 
injury  to  human  health  or  the 
environment  Production  volume,  use, 
and  the  number  of  customere  miist  not 
exceed  that  specified  in  the 
applications.  All  other  conditicms  and 
restrictions  described  in  the 
applications  and  in  these  notices  must 
bem^ 

A  notice  of  receipt  of  these 
appUcations  was  not  published  in 
advance  of  approval.  Therefore,  an 
opportunity  to  submit  conunents  is 
being  oSEerod  at  this  time.  EPA  may 
modify  or  revoke  the  test  marketing 
exemptions  if  comments  are  received 
which  cast  significant  doubt  on  its 
finding  that  the  test  marketing  activities 


will  not  present  an  unreasonable  risk  of 
injury.  '  y 

The  following  additional  restrictioos 
apply  to  TME-97-1  and  TME-97~2.  A 
bill  of  lading  accompanying  each 
shipment  must  state  that  the  use  of  the 
substances  are  restricted  to  that 
^proved  in  the  TMEs.  In  addition,  the  ' 
applicant  shall  maintnin  the  folloMdng 
records  until  five  years  after  the  date 
they  are  created,  and  shall  make  them 
available  for  inspection  or  copying  in 
accordance  with  section  11  of  TSCA: 

1.  Records  of  the  quantity  of  the 
TME  substances  produced  and  the  date 
of  manu&cture. 

2.  Records  of  dates  of  the  shipments 
to  each  customer  and  the  quantities 
supplied  in  each  shipment 

3.  Copies  of  the  bill  of  lading  that 
accompanies  each  shipment  of  me  TME 
substances. 

TME-07-1  and  TME-S7-2 

Date  of  Receipt  October  28, 1996.  The 
extended  comment  periods  will  close 
{insert  date  1 5  days  after  date  of 
publication  in  the  Federal  Register). 

Applicant  Confidential. 

Chemica}:  (G)  Carboxylic  add  "ni^^. 

Use:  (G)  Fuel  additive. 

Production  Volume:  181318 
kilograms. 

Number  of  Customers:  ConfidentiaL 

Test  Marketing  Period:  CanfidmtiaL 
Commencing  on  first  day  of  commercial 
manufacture. 

Aisit  Assessment:  EPA  identified  no 
significant  health  or  environmental 
concerns  for  the  test  market  substances. 
Therefore,  the  test  mariut  activities  will 
not  present  any  unreasonable  risk  of 
injiiry  to  human  health  or  the 
environment 

The  Agency  reserves  the  right  to 
rescind  approval  or  modify  the 
conditions  and  restrictions  of  an 
exemption  should  any  new  information 
that  comes  to  its  attention  cast 
significant  doubt  on  its  finc^ing  that  the 
test  marketing  activities  will  not  present 
any  unreasonable  risk  of  injury  to 
human  health  or  the  environment. 

A  record  has  been  established  for 
these  notices  imder  docket  number 
[OPPT-59356]  (including  comments 
and  data  submitted  electronically  as 
described  above).  A  piiblic  version  of 
these  record,  including  printed  page 
versions  of  electronic  comments,  which 
does  not  include  any  information 
claimed  as  CBI,  is  available  for 
inspection  from  12  noon  to  4  p.m.. 
Monday  through  Friday,  exduding  legal 
holidays.  The  public  record  is  located  in 
the  TSCA  nonconfidential  information 
center  (NQC),  Rm.  NEB-607, 401  M  St, 
SW.,  Washington,  DC  20460.  Electronic 
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comments  must  be  submitted  as  an 
ASCn  file  avoiding  the  use  of  special 
characters  and  any  form  of  encryptioa. 
Tlie  official  record  for  these  notices, 
as  well  as  the  public  version,  as 
described  above  will  be  kept  in  paper 
form.  Accordingly.  EPA  will  transfer  all 
comments  received  electronically  into 
printed,  paper  form  as  they  are  received 
and  will  place  the  paper  copies  in  the 
official  record  which  will  also  include 
all  comments  submitted  directly  in 
writing.  The  official  record  is  the  paper 
record  maintained  at  the  address  in 
"ADDRESSES"  at  the  beginning  of  this 
document. 

List  crf^  Subjects 

Environmental  protection.  Test 
marketing  exemption.  ' 

Dated:  Decsmber  10. 1996. 

Pud  J.  CampaneUa, 

Chief,  New  Chemicals  ^ruich.  Office  of 
PoUation  Prevention  and  Toxics. 

[FR  Doc.  96-32092  Piled  12-17-96;  8:45  am] 


FEDERAL  COMMUNICATIONS 
COMMISSION 

[Report  No.  2170) 

Petitions  for  Reconsldenrtlon  of  Action 
In  Rulemaking  Proceedings 

December  13, 1996. 

Petitions  for  reconsideration  have 
been  filed  in  the  Commission's 
rulemaking  proceedings  listed  in  this 
Public  Notice  andpublished  pursuant  to 
47  CFR  1.42g(e).  The  full  text  of  these 
documents  are  available  for  viewing  and 
copying  in  Room  239,  1919  M  Street, 
NW. ,  Washington,  DC,  or  may  be 
purchased  from  the  Commission's  copy 
contractor,  ITS,  Inc.  (202)  857-3800. 

33position8  to  these  petitions  must  be 
ed  January  2. 1997.  See  §  1.4(b)(1)  of 
the  Commission's  ndes  (47  CFR 
1.4(b)(1)).  Replies  to  an  opposition  must 
be  filed  Mathin  10  days  alter  the  time  for 
filinjg  oppositions  has  expired. 
Subject:  Amendment  of  Section 

73.606(b).  Table  of  Allotments,  TV 
Broadcast  Stations.  (New  Albany, 

Number  of  Petition  Filed:  1   - 
Subject:  Amendment  of  Section 

73.202(b).  Table  of  Allotments,  FM 
Broadcast  Stations.  (Sylvester,  GA) 
(MM  Docket  No.  90-192) 

Number  of  Petition  Filed:  1 

Federal  Communications  Commissioo. 

Wimam  F.  CatsD. 

Acting  Secretary. 

(FR  Doc.  96-32022  Piled  12-17-96:  8:45  am] 

MUJNQ  coot  sna-ai-M 


FEDERAL  DEPOSIT  INSURANCE 
CORPORATION 

Sunshlns  Act  Meeting  -'^-.    .. 

Pursuant  to  the  provisions  of  the 
"Government  in  the  Sunshine  Act"  (5 
U.S.C.  552b),  notice  is  hereby  given  that 
at  3:15  p.m.  on  Wednesday,  December 
11, 1996,  the  Board  of  Directors  of  the 
Federal  Deposit  Insurance  Corporation 
met  in  closed  session  to  consider  (1) 
matters  relating  to  the  Corporation's 
corporate  and  supervisory  activities, 
and  (2)  personnel  matters. 

In  calling  the  meeting,  the  Board 
determined,  on  motion  of  Vice    •'^h"";  ^# 
Chairman  Andrew  C.  Hove,  Jr.,      r  '  - 
seconded  by  Director  Joseph  H.  Neely 
(Appointive),  concurred  in  by  Ms. 
Judith  A.  Walter,  acting  in  the  place  and 
stead  of  Director  Eugene  A.  Ludwig 
(Comptroller  t>f  the  Currency),  Director 
Nicolas  P.  Retsinas  (Director,  Office  of 
Thrift  Supervisicm),  and  Chairman  Ricki 
Heifer,  that  Corporation  business 
required  its  consideration  of  the  matters 
on  less  than  seven  days'  notice  to  the 
public;  that  no  earUer  notice  of  the 
meeting  was  practicable;  that  the  public 
interest  did  not  require  consideration  of 
the  matters  could  be  considered  in  a 
closed  meeting  by  authority  of 
subsections  (c)(2),  (c)(4).  (c)(6),  (c)(8), 
and  (c)(9)(A)(ii),  of  the  "Government  in 
the  Sunshine  Act"  (5  U.S.C.  552bicj(2), 
(c)(4),  (c)(6),  (c)(8).  and  (c)(9l(A)(ii). 

The  meeting  was  held  in  the  Board 
Room  of  the  FDIC  Building  located  at 
550  17th  Stieet,  N.W.,  Washington.  D.C 

Dated:  December  12, 1996. 
Federal  Deposit  Insurance  Ck>rpoTation 
Valerie  J.  Beet,  '^' 

Assistant  Executive  Secretary.  '-    ^ 
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FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

Changes  to  the  Hotel  and  Motel  Fire 
Safety  Act  National  Master  List 

AQENCY:  United  States  Fire 
Administration,  FEMA. 
ACTION:  Notice. 

SUMMARY:  The  Federal  Emergency 
Management  Agency  (FEMA  or  Agency) 
gives  notice  of  additions  and 
correctiond/changes  to,  and  deletions 
from,  the  national  master  list  of  places 
of  public  accommodations  that  meet  the 
fire  preventicm  and  control  guidelines 
imder  the  Hotel  and  Motel  Fire  SaiiBty 
Act. 
EfFECTIVE DATE:  January  17, 1997.    i"-  "^ 


AOOflESSES:  Comments  on  the  master 
list  are  invited  and  may  be  addressed  to 
the  Rules  Docket  Cletk,  Federal 
Emergency  Management  Agency,  500  C 
Street  SW.,  room  840,  Washington,  D.C. 
20472.  (fax)  (202)  646-4536.  To  be 
added  to  the  National  Master  List,  or  to 
make  any  other  change  to  the  list,  please 
see  Supplementary  Information  below. 

FOR  FURTHER  MFORMATKM  CONTACT:  John 
Ottoson,  I^ire  Management  Programs 
Branch,  United  States  Fire 
Administration,  Federal  Emergency 
Management  Agency,  National 
Emergency  Training  Center,  16825 
South  Seton  Avenue,  Emmitsburg,  MD 
21727,  (301)  447-1272. 

aUPPLDIENTARy  INFORMATION:  Acting 
imder  the  Hotel  and  Motel  Fire  Safety 
Act  of  1990, 15  U.S.C.  2201  note,  the 
-United  States  Fire  Administration  has 
worked  with  each  State  to  compile  a 
national  master  list  of  all  of  the  places 
of  public  accommodation  affecting 
commerce  located  in  each  State  that 
meet  the  requirements  of  the  guidelines 
imder  the  Act.  FEMA  published  the 
national  master  list  in  the  Federal 
Register  on  Friday,  June  21, 1996, 61  FR 
32036-32256. 

Parties  wishing  to  be  added  to  the 
National  Master  List,  or  to  make  any 
other  change,  should  contact  the  State 
offiioe  or  official  responsible  for 
compiling  listings  of  properties  which 
comply  with  the  Hotel  and  Motel  Fire 
Safety  Act.  A  list  of  State  contacts  was 
published  in  61  FR  32032,  also  on  June 
21. 1996.  If  the  published  list  is 
unavailable  to  you,  the  State  Fire 
Marshal's  office  can  direct  you  to  the 
appropriate  office. 

The  Hotel  «ind  Motel  Fire  Safety  Act 
of  1990  National  Master  List  is  now 
accessible  electronically.  The  National 
Master  List  Web  Site  is  located  at:  http:/ 
/www.usCa/fema.gov/hotel/index.htm 

Visitors  to  this  web  site  wiU  be  able  >,'. 
to  search,  view,  download  and  print  all 
or  part  of  the  National  Master  List  by 
State,  city,  or  hotel  chain.  The  site  also 
provides  .visitors  with  other  information 
related  to  the  Hotel  and  Motel  Fire 
Safety  Act.  Instructions  on  gaining 
access  to  this  information  are  available 
as  the  visitor  «iters  the  site. 

Periodically  FEMA  will  update  and 
redistribute  the  national  master  list  to 
incorporate  additions  and  corrections/ 
changes  to  the  list,  and  deletions  from 
the  list,  that  are  received  from  the  State 
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offices.  Each  update  contains  or  may 
contain  three  categories:  "Additions;" 
"Corrections/changes:"  and 
"Deletions."  For  the  purposes  of  the 
updates,  the  three  categories  mean  and 
include  the  following: 

"Additions"  are  either  names  of 
properties  submitted  by  a  State  but 
inadvertently  omitted  nt>m  the  initial 
master  list  or  names  of  properties 
submitted  by  a  State  after  publication  of 
the  initial  master  list; 

"Corrections/changes"  are  corrections 
to  property  names,  addresses  or 


telephone  numbers  previously 
published  or  changes  to  previously 
published  information  directed  by  the 
State,  such  as  changes  of  address  or 
telephone  niunbers,  or  spelling 
corrections;  and 

"Deletions"  are  entries  previously 
submitted  by  a  State  and  published  in 
the  national  master  list  or  an  update  to 
the  national  master  list,  but 
subsequently  removed  bxaa  the  list  at 
the  direction  of  the  State. 

Copies  of  the  national  master  list  and 
its  updates  may  be  obtained  by  writii^ 


to  the  Government  Printing  Office, 
Superintendent  of  Documents, 
Washington,  DC  20402-9325.  When 
requesting  copies  please  refer  to  stock 
number  069-001-00049-1. 

Dated:  December  13. 1096. 
loin  P.  Cany, 
General  Couns^. 

The  update  to  the  national  master  UM 
for  the  month  of  November  1996 
follows: 


The  HoTel  and  Motel  Fire  Safety  act  of  1990  National  Master  List 

11/12/96  UPDATE 


Index  and  property  name 


PO  Box/RL  No.  street  address 


City,  state^zip 


CA: 


CO: 


AddMons 

CA1480    Olive  Grove  Suites 

CA1481    Summerfieid     Suites     llotol  -CI 

Segundo. 
CA1482    Town  and  Country  Resort  Hotel  ... 

000307  Comfort  Inn  of  Alamosa 

CO0303  Burlinglon  Comfort  Inn „ 

CO0303  Rttnada  Umited ......a 

CO0305  Cheny  Creek  Inn  — 

CO0301  Days  Hotel  Denver  Airport 

CO0308  Holiday  mn  of  Estes  Park — 

CO0306  Marys  Lake  Lodge  . .' 

CO0302  Tabto  Mountain  Inn 

CO0309  LaOuinta      Inn      «946— Denver/ 
Greenwood  Village. 

CO0299  EcoTK)  Ljodge ~ ~ 

000304  Comfort  Inn— Saida  


FL: 


KS: 


NE: 
PA: 


TN: 


WV: 


WY; 


FU289  LaOuinta   Inn   «942— Ft 
dale/Cypress. 

FL4288  Quality  Inn  of  Jennings 

FL4287  Shone/s  Inn  &  Suites  

FL4290  Sleep  Inn— Pensacola  

KS0163  Days  Inn  

KS0161  HoKday  Inn  Express 

KS0162  HolkJay    Inn    Express    Hotels    & 
Suites. 

NE0123  HoHday  Inn  Express 

PA0442  Hampton  Inr)— Qettystxjrg 

TN0313  Extended  Stay  America 

TN0312  Residence  Inn  t>y  Marrnlt 

TN0314  Fairfiekj  Inn  by  MarrkJtt  Clarksville 

TN0315  TtavekxJge 

WV0243  Econo  Lodge » 

WV0241  Lost  River  State  Park— Cabins  .... 

WV0242  Town  'n'  Country  Motel 

WV0244  Wells  Inn 

WY0092  The  Inn  at  Lander— Best  Western 

WY0091  Kings  Inn  Torrington 

Corracttona/ClHHHpas 


GA: 


CA0608    Wyndham 

Pleasarrton. 
CA0248    Gold  Pan  Motel 


Garden       Hotel- 


Si  43  Auburn  Blvd 

810  S.  Douglas  Ave 

500  Hotel  Circle  Norttt 

Box  1780,  6301  Road  7  S 

282  S.  Lincoln 

262  Commerce  St _..... 

600  S.  Cotorado  Blvd  

^DI^J  UllSOOC  5%  •••••••••••••••••••••••••• 

101  S.  SL  Vrain 

2625-A  Marys  Lake  Rd - 

1310  Washington  Ave  

7077  S.  CInton  Dr 

PO  Box  1521,  37760  Hwy  50  W 
315  E.  Raintww  BMi 

999  West  Cypress  Creek  Road  .. 


Box  89, 1-75  &  SL  Road  143 

8080  N.  Davis  Highway 

2591  Wikto  Lake  Boulevard  .. 


CO: 


CO0277    Regal  Harvest  House  Hotel 


1818  Comanche  

2320  West  Wyatt  E«p 
2502  East  Kansas 


1133  Belmont  Ave 

1280  York  Road 


6240  Airport  Dr 

215  Chestnut  St 

110  West  Rekj  Drive  .-.. 
2025  S.  Church  St 

3325  US  RL  60  East  .... 

HC  67  Box  24  „.„ 

805  Oakvale  Rd 

316  Charles  St 

620  Grand  View  Drive  ... 
1555  Main  St  

5990  Sloneridge  Man  Rd 

3646,  200  Crescent 

1345  28lh  St 


Citrus  Heights,  CA  95621 
EL  Segundo,  CA  90245  ... 


San  Diego,  CA  92108 

Alamosa.  CO  81101  

BuMnglon,  CO  80807 

Craig,  CO  81625 

Denver,  CO  80222 

Denver,  CO  80216 

Estes  Park,  CO  80517 

Estes  Park,  CO  80517 

GoWen.  CO  80401 

Greenwood  ViBage,  CO  801 12  . 

Gunnison,  CO  81230 

Saida,  CO  81201  

FL  Lauderdale,  FL  33309 


Jennings,  FL  32053  ..< 
Pensacola,FL  32514  .„ 
Pensacola.  FL  32526 .- 

Dodge  City,  KS  67801  . 
Dodge  City,  KS  67801  . 
Garden  City,  KS  67846 


Unooln.  NE  68S21 

Gettysburg.  PA  17325  .... 

Chattanooga.  TN  37421  . 
Chattanooga.  TN  37402  . 
Clarksville,  TN  37040  ..„. 
Murlreesboro,  TN^37130 

Huntington,  WV  25705  ... 

Mathias.  WV  26812  

Princeton.  WV  24740 

Sistersviile.WV  26175.... 

Lander,  WY  82520 

Torrington,  WY  82240  .... 


Pteasanton,  CA  94588 

Quincy,  CA  95971  

Boukjer,  CO  80302 


(916)  725-0100 
(310)  725-0100 

(619)  294-8577 

(719)  587-9000 
(719)  346-7676 
(970)824-8282 
(303)  757-3341 
(303)320-0260 
(970)586-2332 
(970)586-5308 
(303)  277-«898 
(303)840-1104 

(970)  641-1000 
(800)228-6150 

(305)  491-7666 

(904)938-3501 
(904)484-8070 
(904)  941-0908 

(316)  275-6095 
(316)  227-6000 
(316)  275-6900 


(402)435-0200 

(717)  336-9121 

(423)  892-1315 
(423)266-0600 
(615)  551-3200 
(615)  896-2320 

(304)  529-1331 
(304)897-5372 
(304)  425-8516 
(304)  652-1312 

(307)  322-2847 
(307)532-4011 


(510)  463-3330 
(916)283-3686 
(303)443-3850 
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The  Hotel  and  Motel  Fire  Safety  Act  of  i  990  National  Master  List 
11/12/96  Update— Continued 


Inctex  snd  prepsfty  naww 


PO  Box/RL  No.  atreet  addrws 


Ctty.  stala/zip 

Oerwer.  CO  80202 

Dwwar,  CO  80202 

Coi0  SpringB.  FL  33065  

FL  Myers.  FL  33912  .....?. 

Orlando.  FL  32804 

Ortwxlo,  FL  32819 

Pensacda  Beach,  FL  32S61-2098 


Peixfido  Key,  FL  3250 
Sarasola.  FL  34^4  ... 


FL 


CO0246    Adam's  Mark  Hotel  

CO0267    HoUay  Irm  Denver  Dowmtown 


FL4285    LaOiima  Inn  «925— Coral  Guiles 

FL2086    Steep  Inn  Airport „.. 

FL4135    Howard  Johnson  Orlando  Arena  ... 
FL4286    LaOuinta  Inn  1923— Orlando  Inler- 

national. 
FL1593    Beachside 


Resort  &  ConlererKse 


OR: 


Center. 
FL1621 
FL4233 

OR0011 
OR0121 
OR0010 
OR0013 

omoi4 

OR0015 
OR0172 
OR0017 
OR0018 
OR0019 
OR0020 
OR0199 
OR0140 
OR0021 
OR0006 
OR0Q22 
OR0184 
OR0151 
OR0023 
OR0192 
OR0024 
OR0158 
OR0143 
OR0167 
OR0028 
OR0029 
OR0166 
Resort 
OR0147 
OH0117 
OR0193 


Best  Western  

Sleep  Inn  of  Sarasota 


CIA  Inc  Comfort  Inn  .._„__.„.._..„. 

Regency  Inn 

Best  Western  Sunridge  Inn  

Eldorado  Inn  _...___..„ 

Quality  Inn 

Super  8  Motel  Baker  CHy 

Bend  Alpine  Hotel 

Best  Western  Enfracta  Lodge  

Best  Western  Woodstone  Im 

Comfort  Irm  Bend 

Hampton  Inn  Berxl 

Rock  Springs  Quest  Ranch  ._. 

ShMo  Inn  Bend  _....«— ...^....... 

The  Riverhouse  . 

Nugget  Inn  „... 

Hartior  Inn  Motel 

Motel  6 

Porxlerosa  Motel 

House  on  the  Metoius 

CapL  John's  Motel 

Desert  Inn  Motel  

Motel  6  #1244  ....„ _„ 

Red  Lion  Coos  Bay  

Best  Western  Grand  Manor  Inn  „. 

CorvaHis  Budget  Inn  Motel  

Shanieo  Inn 

Best  Western  the  Vlage  Green 

Cottage  Grove  Comfort  Inn 

Motel  Orleans  

Gracie's  Landmg  Bed  &  Breakfast 


OR0030    Bak:h  Hotel  

OR0130    Shito  Inn  Troy  Lodge  „ „.... 

OR0171    Wddemess  Inn  Motel 

OR0118     Fiigftna  Miltnn  HAkri 

OR0031     FranWin  Inn  

OR0032    Gettys  Emerakl  Garden  Bed  & 
Breakfast 

OR0033    Holiday  Inn  Eugene 

Motel  6  #418 . 

Ptx>enix  Inn 

Red  Lion  Eugene  .......L 

Saiishan  Lodge 


OR0159 
OR0191 
OR0125 
OR0195 
OR0035 
OR0036 
OR0181 
OR0154 
OR0037 
OR0161 
OR0110 
OR0211 
OR0111 
OR0040 
OR0041 
OR0152 
OR0120 
OR0044 


AHLF  House  Bed  &  Breakfast 

Best  Western  Grants  Pass  Inn  ..... 

Grants  Pass  Shito  Inn , 

Holiday  Inn  Express  Grants  Pass 
Inn  at  the  Rogue  Best  Western  .... 

Motel  6  #253  

Best  Western  Beachfront  Inn  

Best  Westem  Hood  River  Im 

Hood  RIvef  Hotel  

Love's  Riverview  Lodge 

Best  Westem  Inn 

Dreamers  Lodge  

Best  Westem  Klamath  Inn 
Econo  Lodge 


1560  Court  PI 

1450  Glenarm  PI 

3701  University  Drive  .:.. 
13651  Indtan  Paint  Lane 

929  W.  Cotonial  Dr 

8300  Janwcan  Court 

14  Via  Deluna 


13585  PerdUo  Key  Dr  .. 
900  University  Pailcway 


251  Airport  Rd.  SE  

50  Lowe  Rd  «....^.i._._.... 

One  Surridge  Ln.  _»_....__«... 

695  Campbe«  St .- 

810  Campt)eM  St 

250  Campbell  St  „ 

19  SW  Century  Drive 

19221  Century  Or 

721  NE  3rd  St 

61200  S  Hwy  ..... 

15  NE  Butler  Rd 

64201  Tyler  Rd , 

3105  OB  Riey  Rd 

3075  N.  Hwy.  97 

105  Front  St  SW 

15991  Hwy.  lOt  S  

997  Oregon  Ave  ._ 

477  W.  Monroe  

PO  Box  682.  Forest  Rd.  1420 

8061  Kingfisher  Dr 

PO  Box  148  

1445  Bayshore  Dr 

1313  N.  Bayshore  Dr .... 

925  NW  Garfield 

1480  SW  3rd  St 

1113  NW  9th 

725  Row  River  Rd 


845  Gateway  Blvd _. 

PO  Box  988,  349  E.  Oregon  Ave 
235  SE  Bay  Vies  Ave 


40  S.  Main  

Troy  Rt  Bx85 _ 

301  W.  North  St  .„ 
66  E.  Sixth  Ave  ..._ 
1857  Franklin  Blvd 
640  Audel  Ave  . 


225  Coburg  Rd 

3752  Intematkxiai  Ct 

850  Franklin  Blvd 

205  Coixjrg  Road 

7760  Hwy  101  N „ 

762  NW  6th  St  _„ 

1 11  NE  Agness  Ave 

1880  NW  6th  St 

105  NE  Agness  Ave 

8959  Rogue  River  Hwy  ... 
1800  North  East  Seventh 

16008  Boat  Basin  Rd  

1108  E.Marina  Way 

102  Oak  St 

1505  Oak  St 

315  W.  Main  St 

144  North  Canyon  Blvd  .„ 

4061  S.  6th  St 

75  Main  St  


Alwiy.  OR  97321  

Ashland.  OR  97520  ... 
filacer  city,  OR  97814 
Baker  City.  OR  97814 
Baker  City.  OR  97814 
Baker  City,  OR  97814 

Bend.  OR  97702 

Bend.  OR  97702 

Bend,  OR  97701  

Bend.  OR  97702 

Bend.  OR  97701 
Bend.  OR  97701 
Bend.  OR  97701 
Bend.  OR  97701 

Boardman.  OR  97818 

BrooWngs.  OR  97415  

Burr«.  OR  97720 

Bums.  OR  97720 

Camp  Sherman.  OR  97730  . 

Charleskxi.  OR  97420 

Christmas  Valley.  OR  97641 

Coos  Bay.  OR  97420 

Coos  Bay.  OR  97420  

Con«iis,  OR  97330  -.. 

CowaBis.  OR  97333  

CoortJis.  OR  97330 

Cottage  Grove.  OR  97424  ._ 


Cottage  Grove.  OR  97424 

Creswel,  OR  97426  

Depoe  Bay.  OR  97341  ..„. 


Dufur,  OR  97021   

Enterprise.  OR  97828 
EnteqDrise.  OR  97828 
Eugene.  OR  97401  .... 
Eugene,  OR  97403  .... 
Eugene.  OR  97404  .... 


Eugene,  OR  97401  ... 

Eugene.  OR  97477 

Eugene.  OR  97401  

Eugene,  OR  97401  

Gleneden  Beach.  OR  97388  ... 

Grants  Pass.  OR  97526  

Grants  Pass.  OR  97526  ..- 

Grants  Pass.  OR  97526-1038 

Grants  Pass.  OR  97526 

Grants  Pass.  OR  97527  

Grants  Pass.  OR  97526  

Harbor.  OR  97418  _ 

Hood  River.  OR  97031  

Hood  River.  OR  97031  

Hood  River,  OR  97031  

John  Day.  OR  97845 „. 

John  Day.  OR  97845 

Klamath  Falls,  OR  97603  

Klamath  FaHs,  OR  97601  


(303)893-3333 
(303)  573-1450 

(305)753-9000 
(800)435-8234 
(407)  843-1360 
(407)  351-1660 

(904)  232-2416 


(904; 
(800] 

(541 
(541 
(541 
(541 
(541 
(541 
(541 
(541 
(541 
(541 
(541 
(541 
(541 
(541 
(541 
(541 
(541 
(541 
(541 
(541 
(541 
(541 
(541 
(541 
(541 
(541 
(541 

(541 
(541 
(541 

(541 
(541 
(541 
(541 
(541 
(541 

(541 
(541 
(541 
(541 
(541 
(541 
(541 
(541 
(541 
(541 
(541 
(541 
(541 
(541 
(541 
(541 
(541 
(541 
(541 


492-2756 
281-6017 

928-0921 
482-4700 
523-6444 
523-6494 
523-2249 
523-8282 
389-3813 
382-4080 
382-1515 
388-2227 
388-^114 
382-1957 
641-6665 
389-3111 
481-2375 
469-3194 
573-3013 
573-2047 
595-6620 
888-4041 
576-2262 
267-7171 
267-4141 
758-8571 
752-8756 
754-7474 
942-2491 

942-0747 
895-3341 
765-2322 

467-2277 
641-6565 
426^535 
342-2000 
342-4804 
688-6344' 

342-5181 
741-1105 
669-6500 
342-6201 
764-2371 
474-1374 
476-1117 
479-8391 
471-6144 
582-2200 
474-1331 
469-7779 
386-2200 
386-1900 
386-8719 
575-1700 
575-K)526 
882^1200 
884-7736 
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The  Hotel  and  Motel  Fire  Safety  Act  of  1990  National  Master  List 
11/12/96  Update— Continued 


Indsx  and  propsrty  nonw 


PC  Box/RL  No.  street  address 


City,  state/zip 

Klamalh  Fals.  OR  97801 
tOamalh  Ftfto.  OR  97801 

Lagrande,  OR  97367 

Lagrwids,  OR  97860  _ 

Lagrands,  OR  97860  ..... 
Lagrande.  OR  97850  .-.. 
Lfltovimv.  OR  97830  .... 
Uncoln  City,  OR  97387  . 

Long  Creelc.  OR  97866  . 

lyiadras,  OR  97741  

lylattas.  OR  97741 

ktodras.  OR  97741  

lylcMnnviHe,  OR  97128  . 

Ktodionl.  OR  97504 

Medtoid,  OR  97504 

Medkxd,  OR  97504 

lltodtofd,  OR  97501  

MedWrd.  OR  97504 

Medfovd.  OR  97504 

Newport.  OR  96365 

Newport.  OR  9736S  ... 
Newport.  OR  97365  _. 
Newport,  OR  97365  „„ 
Newport,  OR  97365  .... 
North  Bend.  OR  974S9 
Oek  Ridge,  OR  97463 

Ontario,  OR  97915  

Ontario,  OR  97914 

Ontario.  OR  97914 

Ontario.  OR  97914 

PendMoa  OR  97801  

Pendelon,  OR  97801  

Redmond,  OR  97756 

Redmond.  OR  97756 

Reedaport,  OR  97467 

Reedaport.  OR  97467 

Roaetwrg,  OR  97470  .... 

Sistsrs,  OR  97759  

SpringMd,  OR  97477  

Sprtngfieid.  OR  97477  ........ 

Springfieid,  OR  97477 

Springfield.  OR  97477-1004 
Warm  Sprints.  OR  97761  .. 


Ofl0186    MoM  6  ...: -. 

OR0142    Red  Lion  Ktamatt)  File 

OM)l  12    Comfort  Inn  Lagrande  .„....»_._.. 
Om206    Best    Weetem     Pony    Soldger 
Motor  Inn. 

OR0206    Mr.  Sandman  Molel : 

Royal  Motor  Irwi ..^ 

Ltfceview  Lodge  MoM 

Best  Weetem  Rama  Inn  Unodn 


ORQ206 
OR0180 
On0200 

OR0047 
OR0048 
OR0209 
OR0049 
OR0060 
OR0051 
OR0187 
Ofl0162 
OR0194 
OR0063 
OR0137 
OR0066 
OR0135 
OR0069 
OR0124 
OR0067 
OR0066 
OR0061 
OR0062 
OR0007 
OR0186 
OR0063 
OR0180 
OR0122 
OR00e9 
OR0202 
OR0061 


TN: 


Long  Creek  Lodge  MoM 

Juniper  MoM 

Sonny's  MoM  Rest 

Safari  Motor  Im  ..._„............... 

Horizon  Motor  Inn 

Motel  6  #80 ...»....«.■ 

Red  UorVMedfofd  .................... 

Rogue  Regency  Inn 

Stiio  Im  Modfoid  ................... 

HoM  Newport .. 

SWio  Inn  Newport .... 

Sylvia  Beacti  HoM  .... 

Val  U  Inn 

VWfXJ's  Condominiums  

Partokto  MoM 

Oek  Ridge  hw  Best  WesMn 

Best  Western  Inn 

Howard  Johnson  Lodge  *1201  ... 

Super  8  ... 

MoM  6  #349  ..: ..... 

Red  Lion  Indten  HHs  ........~.... 

kin  at  Eagle  Crest .................. 

Quality  New  Redmond  HoM  . 

Best  Western  SalMsgeon  Inn  o 
Reedsport 

OR0004    Safcasgeon  Inn  of  Umpqua 

OR0156    Best  Western  Garden  Via  MoM 

OR0098    Best  Western  Ponderoea  Lodge  . 

OR0126    Red  Lion  Springfteld  

OH0148    Hodeway  irm  ........««................ 

OR0139    Shilo  Inn  Eugene 

OR0099    Springfield  Shilo  Inn 

OR0188    Kah  Nee  Ta  Resort  . 


TN0009  Comlbrt  InrvBrownsvfle 

TN0241  Comfbrt  Inn-Chattanooga 

TN0272  Comfort  Inn-Oartcsvie-North 

TN0244  Comfort  InrvCoolceviNe 

TN024S  Comfort  Inn-Covinglon 

TN0196  Comfort  Inn-Dyeraburg  ....._ 

TN0216  Comfort  Inn-EHzabelhton 

TI40193  Comfort  Inn-Kingaport 

TN02S0  Comfort  Inn-Kingsport 

TN0218  Comfort  Inn-Knoxvie-East .. 

TN0200  Comfort  Inn^noxvie-West  „ 

TN0201  Comfort  lnn4(noxvlle  .. 

TN02S3  Comfort  Inn-LetMnon  

TN0153  Comfort  inn  MonchesM  ..... 

TN0223  Comfort  IravMemphis  _..«. 

TNOeeO  Comfort  Inn-PoweH 

TNQe62  Comfort  lnr>-SweetwaM 

TN0263  Comfort  lnr>-Sweetwatar 


5136  S.  6th  Street 
3612  S.  Sixth  .... 
1711  21st  St  :... 
2612  Island  Ave 


2410E.  RAVe  ... 

1510  Adams  Ave  

301  North  9  Street 

4430  SE  Highway  101 


171  W.  I 

414  N.  Hwy.  26  ; 
12SW4thSt  .. 
1539  SW  Hwy.  97  . 
345  M  Hwy.  99  W  , 

il54BamettRd  .:. 

US  5  RL  62.  2400  Biddte  Road 

950  Ate  Dr 

200  Nurtti  Riverside  ............... 

2345  Crater  Laice  Hwy  .. 

3019  N  Coast  Hwy  101 -. 

536  SW  Elizabeth  .... 

267  NW  Cliff  St 

531  SW  Fal  St  

729  NW  Coast  St  ... 
1480  Stierman  Ave .. 

47445  Hwy.  58 

251  QoodfeNow  St  ... 
1249  Tapadeka  Ave 

275  NE  12  St 

266  QoodfeNow  St  ., 

325  SE  Nye  Ave 

304  SE  Nye  Ave- ...... 

1512  Okie  Fans  Rd  . 
521  South  Sixth  St ... 
1400  Hwy.  Ave  : 


45209  Hwy.  38 

760  NW  Garden  Vdtoy  Blvd 

PO  Box  218 

3280  Gateway  Road 

3480  Hutton  St 

3350  Gateway 

3350  Qatevray 

POBoxK,  100li4ainSt 


2600  Anderson  Ave 

7717  Lee  H¥»y  .... 

1-24,  Exit  4, 1 1 1  WestfleU  Or 

1100  S  Jefferson 

901  Hwy.  51  N 

815  ReelkMt  Or  „ 
1515  19E  Bypass 
100  Indtan  Ctr  Ct 

4624-4628  Falrtane  Dr 

7524  Strawterry  Plains  Pk 

11748  Snyder  Rd.  1-40  E»t  373  .. 

5334  Central  Ave  Pk  

829  S  Currtertand  St 

PO  Box  8140.  RL  8  US  Hwy.  41 
S.  Exit  114. 

2889  Austin  Peay  Hwy . 

323  E  Emory  Rd 

I  75  and  Hwy  68 

803  S  M^  St  ...* .. 


BrownsviBe,  TN  38012 . 
Chattanooga.  TN  37421 
CMksville,  TN  37040  ~ 
Cookevie.  TN  38601  .. 
CoMlngton,  TN  38019 ... 
Dyershurg,  TN  38024  . 
EMzabethton,  TN  37643 
Kingsport.  TN  37660 .... 
Kingsport.  TN  37663 .... 
KniyivMe.  TN  37924  .„ 

KnoinHte.  TN  37922 

KnoxvMe.  TN  37912  .„ 

Lebanon.  TN  37006 

Manchester,  TN  37356 


Memphis,  TN  38128 

Powel.  TN  37849  

SweetwaM,  TN  37874 

Sweetwater,  TN  37874 ... 


(541 
(541 
(541 
(541 

(541 
(541 
(541 
(541 

(541 

(541 

(541 

(541 

(503; 

(541 

(541 

(541 

(541 

(541 

(541 

(541 

(541 

(541 

(541 

(541 

( 

(541 

(541 

(541 

(541 

(541 

(541 

(541 

(541 

(541 

(541 

(541 
(541 
(541 
(541 
(541 
(541 
(541 
(541 

(901 

(423; 

(615] 

(615) 

(901 

(901 

(423] 

(423] 

(423! 

(423; 

(423] 

(423; 

(615; 

(615; 

(901 
(423; 
(423] 
(423] 


884-2110 
882-8864 

968-4100 
963-7196 

96^-3707 
963-3588 

947- 
994-6060 

421-9212 
475-6186 
475-6141 
475-7217 
725-6187 
779-6065 
77^-0550 
773-4290 
779-5811 
770-1234 
641-6566 
265-9411 
641-6566 
265-6428 
265-6303 
265-2477 

782-2212 
889-2600 
888-8821 
88&-«6f7 
889-8282 
276-3160 
276-6111 
923-2453 
923-7378 
271-4831 

271-2025 
672-1601 
549-1234 
726-8181 
746-8471 
641-«566 
641-6666 
663-1112 

772-4082 
894-5454 
647-6144 
528-1040 
4^-0380 
286-4051 
542-4486 
378-4418 
234-7447 
932-1217 
6^-6666 
688-1010 
444-1001 
728-0800 

386-0033 
938-6600 
337-3353 
337-6646 
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(FR  Doc  96-32105  Piled  12-17-46;  8:45  am} 
MLURQ  OOOC  «nS-M-U 


FEDERAL  RESERVE  SYSTEM 

Formations  of,  AcquWtions  by,  and 
Mofgara  of  Bank  Holding  Companlae 

The  companies  listed  in  this  notice 
have  applied  to  the  Board  for  approval, 
pursuant  to  the  Bank  Holding  Company 
Act  of  1956  (12  U.S.C  1841  et  seq.) 
(BHC  Act).  Regulation  Y  (12  CFR  Part 
225),  and  all  other  applicable  statutes 
and  regulations  to  become  a  bank 
holding  company  and/or  to  acquire  the 
assets  or  the  ownership  of,  control  of,  or 
the  power  to  vote  shares  of  a  bank  or 
bank  holding  company  and  all  of  the 
banks  and  nonbanking  companies 
owned  by  the  bank  holding  company, 
including  the  companies  listed  below. 

The  applications  listed  below,  as  well 
as  other  related  filings  required  by  the 
Board,  are  available  for  immediate 
inspection  at  the  Federal  Reserve  Bank 
indicated.  Once  the  application  has 
been  accepted  for  processing,  it  will  also 
be  available  for  inspection  at  the  offices 
of  the  Board  of  Governors.  Interested 
persons  may  express  their  views  in 
Wtiting  on  the  standards  enumerated  in 
the  BHC  Act  (12  U.S.C.  1842(c)).  If  the 
proposal  alao  involves  the  acquiaitiini  of 
a  nonbanking  company,  the  review  also 
includes  whether  the  acquisition  of  the 
nonbanking  company  complies  with  the 
standards  in  section  4  of  the  BHC  Act. 
including  whether  the  acquisition  of  the 
nonbanking  company  can  "reasonably 
be  expected  to  produce  benefits  to  the 
public,  such  as  greater  convenience, 
increased  competition,  or  gains  in 
efficiency,  that  outweigh  possible 
advnse  effects,  such  as  imdue 
concentration  of  resources,  decreased  or 
unfair  competition,  conflicts  of 
interests,  or  unsound  banking  praC^ces" 
(12  U.S.C  1843).  Any  request  for 

a  hearing  must  be  accompanied  by  a 
statement  of  the  reasons  a  written 
presoitatifm  would  not  suffice  in  lieu  of 
a  hearing,  identifying  specifically  any 
questions  of  fact  that  are  in  dispute, 
simimarizing  the  evidence  that  would 
be  presented  at  a  hearing,  and  indicating 
how  the  party  commenting  would  be 
aggrieved  by  approval  of  the  proposal. 
Unless  otherwise  noted,  nonbanking 
activities  will  be  conducted  throughout 
the  United  States. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  at  the  Reserve  Bank 
indicated  or  the  offices  of  the  Board  of 
Governors  not  later  than  January  13, 
1997. 


A.  Federal  Reserve  Bmak  of  St  Louis 

(Randall  C.  Sumner,  Vice  President)  411 
Locust  Street,  St.  Louis,  K4issouri  63166: 
1.  Mercantile  Bancorporution  Inc.,  St 
Louis,  Missouri,  and  Ameribanc.  Inc., 
St.  Louis,  Missouri;  to  acquire  and  to 
merge  with  Mark  Twain  Bancshares, 
Inc.,  St  Louis,  Missouri,  and  thereby 
indirectly  acquire  Mark  Twain  Bank. 
Ladue,  Missouri;  Mark  Twain  Kansas 
Qty  Bank,  Kansas  Qty,  Missouri,  and 
Mask  Twain  Illinois  Bank,  Belleville, 
Illinois. 

Board  of  Governors  of  the  Federal  Reserve 
System,  December  12, 1096. 
jonnifer  ).  Johnson, 
Deputy  Secretary  of  the  Board. 
[FRDoc  96-32021  Filed  12-17-96:  8:45  am] 
I  oooc  atifr«i-f 


Notica  of  Propoaais  to  Engaga  In 
Pannlaaible  NontiankJng  Activitlaa  or 
to  Acquire  Companiaa  that  are 
Engaged  In  Parmlaalbia  Nonbanking 
Actlvitiaa 

The  companies  listed  inrthis  notice 
have  given  notice  under  section  4  of  the 
Bank  Holding  Company  Act  (12  U.S.C. 
1843)  (BHC  Act)  and  Regulation 
Y,  (12  CFR  Part  225)  to  engage  de  novo, 
or  to  acquire  or  control  voting  securities 
or  assets  of  a  company  that  engages 
either  directly  or  through  a  subsidiary  or 
other  company,  in  a  nonbanking  activity 
that  is  listed  in  §  225.25  of  RegxUation 
Y  (12  CFR  225.25)  or  that  the  Board  has 
determined  by  Order  to  be  closely 
related  to  banking  and  permissible  for 
bank  holding  companies.  Unless 
otherwise  noted,  these  activities  will  be 
conducted  throughout  the  United  States. 

Each  notice  is  available  for  inspection 
at  the  Federal  Reserve  Bank  indicated. 
Once  the  notice  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  on  the 
question  whether  the  proposal  complies 
with  the  standards  of  section  4  of  the 
BI^  Act.  including  whether 
consummation  of  the  proposal  can 
"reasonably  be  expected  to  produce 
benefits  to  the  public,  such  as  greater 
convenience,  increased  competition. -or 
gains  in  efficiency,  that  outweigh 
possible  adverse  effects,  such  as  imdue 
concentration  of  resources,  decreased  or 
unfair  competition,  conflicts  of 
interests,  or  unsound  banking  practices" 
(12  U.S.C.  1843).  Any  request  for  a  .  i. 
hearing  on  this  question  must  be      ' . 
accompanied  by  a  statement  of  the 
reasons  a  written  presentation  woidd 
not  suffice  in  lieu  of  a  hearing, 
identifying  specifically  any  questions  of 
fact  that  are  in  dispute,  summarizing  the 


evidence  that  would  be  presented  at  a 
hearing,  and  indicating  how  the  party 
ccnnmenting  would  be  aggneved  by 
approval  of  the  pn^k>sal. 

Unless  otherwise  noted,  comments 
regarding  the  applications  must  be 
received  at  the  Reserve  Bank  indicated 
or  the  offices  of  the  Board  of  Governors 
not  later  than  January  3. 1997. 

A.  Federal  Reeerve  Bank  of  Boeton 
(Robert  M.  Brady.  Vice  President)  600 
Atlantic  Avenue.  Boston.  Massadiusetts 
02106: 

1 .  Bank  of  Boston  Corporation, 
Boston.  Massachusetts:  The  Bank  of 
New  York  Company.  Inc..  New  York, 
New  Yoric  The  Chase  Manhattan 
Corporation,  New  York.  New  Yorit; 
Qticorp,  New  York,  New  York;  First 
Union  Corporation,  Charlotte.  North 
Carolina;  Fleet  Financial  Group.  Inc.. 
Providence,  Rhode  Island;  The  Governor 
and  Company  of  the  Bank  of  Ireland. 
Dublin.  Ireland;  The  Royal  Bank  of 
Scotland  Group  pic.  Edinburgh. 
Scotland;  The  Royal  Bank  of  Scotland, 
pic.  Edinburgh,  Scotland;  Qtizens 
Financial  Group,  Inc..  Providence,  " 
Rhode  Island;  HSBC  Holdings  PLQ  : 
London,  United  Kingdom;  HSBC 
Holdings  BV,  Amsterdam.  Netherlands; 
HSBC  Americas,  Inc.,  Bu£Eb1o,  New 
York;  and  National  Westminster  Bank 
PLC.  London.  England;  to  acqiiire  Card 
Alert  Services.  Inc..  Arlington.  Virginia, 
and  thereby  engage  in  data  processing 
activities,  piumiant  to  §  225.25(b)(7)  of 
the  Board's  Regulation  Y. 

B.  Federal  Reserve  Bank  of  Atlanta 
(Zane  R.  Kelley.  Vice  President)  104 
Marietta  Street,  N.W.,  AUanta,  Georgia 
30303: 

1.  Regions  Financial  Corporation, 
Birmingham,  Alabama;  to  acquire 
Florida  FirstBank.  Panama  City,  Florida, 
and  thereby  indirectly  acquire  Florida 
FirstBank.  Panama  Qty,  Florida,  and 
thereby  engage  in  operating  a  savings 
association,  pursuant  to  §  225.25(b)(9) 
of  the  Board's  Regulation  Y. 

Board  of  Governors  of  the  Federal  Reserve 
System,  December  13, 1996. 

Jennifar  J.  Jnhason, 

Deputy  Secretary  of  tiie  Board. 

(FR  Doc.  96-32108  Filed  12-17-96;  8:45  am] 

BNJJNQ  coo^  atio^i-f 


FEDERAL  TRADE  COMiyilSSION 

Granting  of  Raquaat  for  Early 
Tannination  of  the  Waiting  Period 
Under  tiie  Premerger  Notification 
Rulaa 

Section  7 A  of  the  Clayton  Act,  15 
U.S.C.  18a,  as  added  by  Title  II  of  the 
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Hart-Scott-Rodino  Antitrust 
Improvements  Act  of  1976,  requires 
persons  contemplating  certain  mergers 
or  aoqiiisitions  to  give  the  Federal  Trade 
ConunissiCHi  and  the  Assistant  Attorney 
General  advance  notice  and  to  wait 
designated  periods  before 
consummation  of  such  plans.  Section 


7A(b)(2)  of  the  Act  pennits  the  agencies, 
in  individual  cases,  to  terminate  diis 
waiting  period  priwto  its  expiration 
and  requires  that  notice  of  this  action  be 
published  in  the  Federal  "Register. 
The  following  transactions  were 
granted  early  termination  of  the  waiting 
period  provided  by  law  and  the 


premerger  notification  rules.  The  grants 
were  made  by  the  Federal  Trade 
Commission  and  the  Aiwistanf  Attorney 
General  for  the  Antitrust  Division  of  tfaie 
Department  of  Justice.  Neither  agency 
intends  to  take  any  action  with  respect 
to  these  proposed  acquisitions  during  - 
the  applicable  waiting  poriod. 


Transactions  Qranteo  Early  Terminahon  Bet>web4:  11 1196  and  1 12296 


Name  of  acquiring  person;  name  of  acquired  person;  name  of  acquired  entity 


nunnber 


Dale 


Frw*  Perroltt.  Jr.;  WIMIX  Technologies.  Ina;  Waste  K4anagement  of  Conneclicut.  Inc 

Ctwiertwuse  Equity  Partners  II,  LP.;  Prime  Catjle  of  Hickory,, LP.;  Prime  Cabia  of  Hickory.  LP  .....:. .. 

JearvRaymorKl  BouHe;  Nord  Resources  Corporation;  Nord  Resources  Corporation 

Salmarine  and  Rennies  Hoidhigs  LJmiled;  Qriflin  Gaming  &  Entertainment,  Inc.;  Griffin  Gaming  &  Entertainment.  Inc 

Caledonia  Investments  pic;  Griffin  Gaming  &  Entertainment,  Inc.;  Griffin  Gaming  &  Entertainment.  Inc „ 

Behavioral  Healthcare  Corporation;  Convnunity  Psychiatric  Centers;  Community  Psychiatric  Centers .......... 

Community  Psychiatric  Centers;  Behavioral  Healthcare  Corporation;  Behavioral  Healthcare  Corporation 

Energy  Ventures,  Inc.;  Weatfierlofd  Enterra,  Inc.;  Anw*  Completion  Systems,  Inc  

Stephen  Adems;  John  A.  Ehleit;  Expositons  Group,  inc.,  ENert  PubiisMng  Group.  Inc : 

Conseco,  Inc.;  Transport  Holdings,  Inc.;  Transport  Holdhigs.  Inc _ »_ 

Jacor  Communications,  Inc.;  Palmer  Communications  Incorporated;  Painter  Broadcasting  IJmlte<f  Partnership 

The  Walt  Disney  Company;  Capital  Citiea^ABC,  Inc.;  Capital  Cities/ABC,  Inc ;~~ 

Young  Broadcasting  Inc.;  The  Wait  Disney  Company;  KCAL  Broadcasting.  Inc.  arxj  f=ide8ty  Television,  hie 

fwletaHgesellschaft  AG;  Salio-Alcan,  SA;  Safio-Alcan.  S> _ — :. — ..< . ; — 

Agrium  Inc.;  Viridnn  Inc.;  Viridian  Inc » » _.'. .. — „..._......«...... — ....... 

Carriage  Services,  Inc;  CNM;  CNM „ - 

Kidd.  Kamm  Equity  Partners,  LP;  The  Procter  &  Gambte  Company;  The  Procter  &  Gannbto  Compeny 

Katy  Industries,  Inc.;  Robert  Stephen  Hoidjngs,  Ltd.;  Woods  Industries,  Inc.  &  Woods  Woridwide,  Lid ..„^i^ 

Code,  Hennessy  &  Simmons  II,  LP.;  HIG  Investment  Group,  LP.;  Connor  AGA  Sports  Flooring  Corporation 

Castle  Hartan  Partners  II,  LP.;  Praxair,  Inc.;  Statia  Terminals,  Inc  . — ~. -. — 

MaM-Weil,  Inc.;  Shepperd  Poorman  Communications  Corporation;  Shepherd  Poorman  Cofnmunicafions  Corporation 

HoiNnger  Inc.;  Soultiam  Inc.;  Soultiam  Inc _ 

Cincinnati  BeU  Inc.;  Joseph  J.  Jacdbort,  Software  Su^jport,  Inc  ..._ .. '....^ — 

KLC  Associates,  LP.;  Kindercare  Learriing  Centers,  Inc.;  The  TCW  Group,  Inc .... . 

Mid-American  Dairymen,  Inc.;  Golden  Cheese  A/S,  a  Denmari(  Corporation;  Difcal  Corporation 

Interpool,  Inc.;  Interpool  Income  Fund  I,  LP.;  Interpool  Income  Fund  I,  LP „ ., 

First  Chicago  NBD  Corporation;  Rggie  International,  Inc;  Taylor  Environmental  Instruments  Division 

l>ameco  Holdings,  Inc.;  Sid  Harvey  Industries,  Inc.;  Sid  Harvey  Industries,  Inc  

Joe  Bakxtt;  Molmec,  Inc.;  Molnrtec,  Inc _.'..... ;..'. ~ 

(Richard  J.  Nash;  Molmec,  Inc.;  Molmec,  Inc 

Smiths  Industries  PLC;  Gerald  S.  Fahringer;  Leiand  Electrosystems.  Irv :; .. 

WortNngton  Industries,  Inc.;  Edward  J.  Heavnen  Plastics  Manufacturing.  Inc ....... ~~ — 

Liz  Clatoome,  Inc;  Dooney  &  Bourke  P.R.,  Inc.;  Doooey  &  Bouke  P.R.,  Inc 

United  Companies  Financial  Corporatk)n;  James  N.  Isaacs;  Ernpire  Funding  Corp 

Hitachi,  Ltd.;  MAST  Immunosystems,  Inc;  MAST  Immunosystems,  Inc 

Paul  A.  Coury;  Reput)lic  Industries,  Inc;  Repul)lic  IndustrieSi  Inc ».„... 1^ 

Michael  S.  Egan;  Repubic  Industries,  Inc;  Republic  Industries,  Inc 

Republic  Industries,  Inc.;  Michael  S.  Egan;  Alamo  Rent-a-Car,  Inc.  et  al _ 

MBNA  Corporation;  Mid  Am,  Inc.;  Mid  Am,  Inc ,~ _ _ 

Provident  Bancorp,  Inc;  Vincent  D.  Rinakfi;  Intormation  Leasing  Corp^.  Procurement  ARematives  Corp  — _ — 

Carieton  CoHege;  ENSERCH  Corporatk>n;  Enserch  Development  Corp.  One,  Inc,  Ensat  Northwest _. 

Apolo  Real  Estate  Investment  Fund  It,  LP.;  Santa  Anite  Operating  Company;  Santa  Anite  Operating  Company 

United  Brotherhood  of  Carpenters  Pension  Fund;  Parini  Corporation;  Perini  Corporation  

The  Lubrizol  Corporation;  Marshal  &  llsley  Corporation;  CPI  Engineering  Services.  Inc 

Hicks,  Muse,  Tate  &  Furst  Equity  Fund  Ml,  LP.;  Atrium  Corporation;  Atrium  Corporation . ^^ 

Schnitzer  Steel  Industries,  Inc;  Proier  Intematkxial  Corp.;  Proier  International  Corp .. — ... 

Howden  Group  pte;  Hamischfeger  Industries,  Inc.;  New  Pttiladelphia  Fan  Company,  Inc ...— 

James  J.  Kim;  NeoStar  Retail  Group,  Inc  (DeMor-ln-Possession);  NeoStar  Retail  Grou0.  Inc ~~.:~. 

Leonard  Riggk);  NeoStar  Retail  Group,  Inc.  <Deblor-ln-Possessk>n);  NeoStar  Retail  Group,  inc . — 


4»»H*V«^»»««»*l 
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For  fuitbar  infannation  contact  Sandia  M 
Peay  or  Ran—  A.  Horton.  Gmtact 
Rapovsantativas:  Fadaial  Trada  Commiwlon, 
PremaigBr  Nodficatkm  Oflka,  Buiaau  of 
Compatition,  Room  303,  Waahlngtnn.  D.C 
20580,  (202)  326-3100. 

By  dimction  of  tha  Commlaaion. 
DanaldS-Clvk. 
Secntaiy. 
(PR  Doc  90-32024  Filad  12-17-06;  8:45  ami 


GENERAL  SERVICES 
A0MMISTRAT10N 

[Q8A  BiHMln  FPMR  D-23B.  Supptonwnt  1] 

implenientalion  of  the  Delegation  of 
)  AcquleMon  Auttwrtty 


AOENCY:  0£Bc8  of  Govemmentwide 

Policy,  GSA. 

ACTXM:  Notice  of  bulletin. 

SUMMARY:  The  attached  bulletin 
announces  the  details  for  the 
implementatioQ  of  the  Delegation  of 
Lease  Acquisition  Authority  from  the 
General  Services  Administration. 
FOR  FURTHER  MFORMATION  CONTACT: 
Mb.  Matiorie  L  Lamax,  Directm, 
Evaluation  and  Outreach.  Office  of  Real 
Property  on  (202)  501-0379  or  the  OGP 
homepage  at:  http://policyworks.gov/ 
org/main/mp/llnkit.ntm. 

SUPPl£MENTARY  MFORMATION: 
Public  Buildings  and  Space 
To:  Heads  of  Federal  Agencies 
Subject:  Implementation  of  the 
Delegation  of  Lease  Acquisition 
Authority 

1.  Purpose.  This  bulletin  annoimces 
the  details  for  the  implementation  of  the 
Delegation  of  Lease  Acquisition 
Authority  from  the  General  Services 
Administration  (GSA). 

ZTExpiration.  This  bulletin  contains 
information  of  a  continuing  nature  and 
%viU  remain  in  effect  until  canceled. 

3.  Background,  a.  The  Administrator 
of  General  Services  signed  a  letter  on 
September  25, 1996,  to  the  heads  of  all 
Federal  agencies  announcing  the  new 
"Can't  Beat  GSA  Leasing"  program  and 
delegating  authority  to  them  to  lease 
Space  on  their  own.  This  bulletin 
provides  details  about  the  delegation. 

b.  Federal  agencies  now  have  an 
option  to  either  use  GSA  when  a  new 
lease  is  necessary  or  conduct  the  lease 
procurement  themselves.  The  delegation 
program  includes  some  conditions 
which  agencies  need  to  meet  when  the 
procurement  is  not  performed  by  GSA. 
These  conditions,  disc\issed  below, 
include  training  in  lease  contracting, 
and  reporting  data  to  GSA.  Beyond  this. 


GSA's  Office  of  Govonmentwide  Policy 
{OC^)  will  evaluate  the  effectiveneM  of 
the  Government's  leasing  program. 

&  One  condition  of  the  aelegation  is 
the  use  of  adequately  trained  lease 
contracting  officers  for  procurements. 
To  assist  agsncies  in  any  training 
necessary  rar  their  personnel,  we  are 
nhnring  information  on  what  GSA  does. 
Our  specialists  complete,  at  a  minimum, 
five  basic  formal  training  courses. 
Beyond  these  courses,  GSA  requires  a 
combination  of  hands-on  experience 
and  additional  training  in  development 
of  space  requirements,  Fedwal  real 
property  leasing  policies  and  ^ 
procedures,  space  planning,  budgeting 
and  property  administration.  The  basic 
formal  training  courses  are: 

1.  Federal  Real  Property  ijMi«ing  or 
Basic  Lease  Contracting. 

2.  Government  Contract  Negotiating 
or  Federal  Real  Property  Leases. 

«>    3.  Cost  and  Price  Analysis  of  leasing 
Proposals. 

4.  Real  Estate  Law  or  Federal  Real 
Property  Lease  Law. 

5.  Real  Estate  Appraisal  Principles. 

d.  The  OGP  develops,  coordinates  and 
issues  Govemmentwide  policy  as  well 
as  evaluates  and  assesses  the 
effectiveness  of  policy  implementation. 
In  evaluating  the  effectiveness  of  the 
leasing  program.  Federal  agencies  will 
be  asked  to  work  together  with  OGP  on 
reviews  of  this  program.  Those  agencies 
using  the  delegation  are  asked  to 
'  provide  OGP  with  leasing  performance 
data  every  six  months.  This  dsta,  along 
with  data  from  GSA's  Public  Buildings 
__  Service,  will  permit  OGP  to  analyze  and 
*  evaluate  the  overall  Govemmentwide 
leasing  program  and  recommend  fine- 
tuning  to  improve  it  Initial  reports 
should  be  provided  by  April  30, 1997, 
and  include  all  actions  throu^  the  end 
of  Mardi  1997.  Specific  information 
regarding  data  collection  is  noted  below. 

4.  Acticm  -J- 

a.  Federal  agencies  operating  under 
this  program  are  subject  to  the 
conditions  and  reporting  requirements 
of  the  delegation  of  authority. 

(1)  The  semi-aimual  performance 
reports  are  due  April  30.  and  October 
31. 

(2)  Report  should  be  sent  to  the  GSA. 
OGP,  Office  of  Real  Property  Policy 
(MP).  18th  &  F  Streets.  NW..  Room  6223. 
Washington.  DC  20405. 

(3)  Reports  should  be  presented  in  a 
spreadsheet  format  with  a  disk 
containing  the  data. 

(4)  The  following  definitions  are 
provided  for  reporting  data: 

(a)  Contract  Number. 

(b)  Building  Address — Street  address, 
dty  and  state  of  the  leased  building. 


(c)  CBA— Is  this  building  within  the 
Centrsl  Businew  Ares  {CBA)?  (Yes  or 
No* 

(d)  Number  of  OfiiBxs  Rsoeived— The 
nuni^wr  of  oBan  received  in  response  to 
the  lequiiement. 

(e)  Rmtable  Sq.  Ft.— The  ares  for 
which  rent  is  charged.  It  is  based  oa  the 
local  conunerdal  method  of 
measurement. 

(f)  ANSI  (BOMA)  Usable  Sq.  Pb— The 
assignable  space  used  by  the  agency's 
personnel  and  furnishings.  It  is 
measured  to  the  inside  &iish  of  the 
dominant  portion  te.g.  window  glass 
line)  of  permanent  exterior  walls.  It  also 
includes  drculation  within  the  space 
assignment  This  term  replaces  GSA's 
"Oo^piable"  space  measurement 

(g)  Rental  Range-^*rovide  the  high 
and  low  dollar  per  sq.  ft  rates  for 
acceptable  properties  found  during  the 
market  survey  and  bom  best  and  final 
offers  receivmi.  (Specify  method  of 
measurement  used  for  square  foot  rates.) 

(h)  Effective  Rent  Rate— The  rate  is 
obtained  by  dividing  the  total  rent  to  be '' 
paid  over  the  lease  term  (after  deducting 
from  the  total  rent  any  credits  due  such 
as  cssh  payments  to  adjust  for  rent-free 
periods  or  stepped  rents  frt)m  the  lessor) 
by  the  length  of  the  lease  term.  This  is 
then  divided  by  the  rentable  square  feet 
in  the  lease.  E^imated  CPI  escalations 
and  tax  escalations  are  not  to  be 
included  in  this  calculation. 

(i)  Annual  Cobtract  rent — ^Total 
annual  rent. 

( j)  Effective  date  of  Lease — Date  the 
lease  takes  effect. 

(k)  Expiration  Date — Date  the  current 
lease  term  expires. 

(1)  Lease  Term — ^The  specific  terms  of 
the  lease  including  any  cancellations  or . 
renewal  rights. 

(m)  Completion  Time — The  total 
nimiber  of  days  required  from  GSA 
notice  of  no  suitable  available  space  to 
lease  award. 

(n)  Build-Out  Time— The  total 
niuniier  of  days  required  frtim  contract 
award  to  space  occupancy. 

(o)  Comments — ^This  should  include 
information  pertinent  to  the  leasing 
action  including  whether  fully  serviced 
or  what  services  are  not  provided  as  part 
of  the  lease  and  the  cost  of  such  services 
(e.g.  electricity,  cleaning,  etc). 

(b)  Further  information  regarding  this 
program  may  be  obtained  by  contacting 
Ms.  Marjorie  L.  Lomax,  Director, 
Evaluation  and  Outreach,  Office  of  Real 
Property  on  (202)  501-0379  or  the  OGP 
homepage  at:  http://policyworks.gov/ 
org/main/mp/linkit.htm. 
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Datad:  Deoamber  9, 1996.  ^^ 

G.  Martin  W^^MT. 

AMtociala  Adminiatiatorfor  Govmtunentwid» 
Policy. 
(FR  Doc  96-32061  PUad  12-17-96;  8:45  ami 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES    r'^ 

Cooperative  Agreement  wHh  the 
National  Minority  AIDS  CouncU 

The  Office  of  Minority  Health  (OMH). 
Office  of  Public  Health  and  Science, 
announces  that  it  will  enter  into  an 
umbrella  cooperative  agreement  with 
the  National  Minority  AIDS  Council 
(NMAC).  This  cooperative  agreonent 
will  establish  the  broad  programmatic 
framewodc  in  which  specific  projects 
can  be  funded  as  they  are  identified 
during  the  project  i>eriod. 

The  purpose  of  this  cooperative 
agreement  is  to  assist  NMACln 
expanding  and  enhancing  its  activities 
relevant  to  HTV  prevention,  services, 
treatment  and  research  in  racial  and 
ethnic  minority  populations,  with  the 
ultimate  goal  of  impioving  the  health 
status  of  minorities  and  disadvantaged 
people.  OMH  will  provide  consultation, 
including  administrative  and  technical 
assistance  as  needed,  for  the  execution 
and  evaluation  of  all  aspects  of  this 
cooperative  agreement  during  this 
agreement.  OMH  will  also  participate 
and/or  collaborate  with  the  awardee  in 
any  woiluhops  or  symposia  to  exchange 
current  information,  opinions,  and 
research  findingsduring  this  agreement. 

Anthorizing  Legislation 

This  cooperative  agreement  is 
authorized  under  Tide  XVn,  section 
1707(d)(1)  of  the  Public  Healdi  Service 
Act,  as  amended  by  Pub.  L.  101-527. 

Background 

Assistance  will  be  provided  only  to 
the  National  Minority  AIDS  Coimdl.  No 
other  applications  are  solicited.  NMAC 
is  the  only  organization  capable  of 
administering  this  cooperative 
agreement  because  it  has: 


1.  Developed,  e}q>anded,  and 
managed  an  infrasbucture  to  coordinate 
and  implement  various  educational 
programs  within  local  commimities  and 
oiguiizations  that  deal  extensively  with 
HW  in  each  of  the  four  racial  and  ethnic 
minority  populations  served  by  the 
Office  of  Minority  Health.  The  Coimdl 
established  national  initiatives— e.g.. 
conferences,  public  policy  education 
program  (induding  policy  fonmis). 
technical  assistance  programs  and 
publications  (including  nevtrsletters, 
action  alerts  and  training  manuals)— 
th^  provide  a  fbimdation  upon  which 
to  develop,  promote,  and  manage  HIV- 
related  education  and  health-related 
programs  aimed  at  preventing  and 
reducing  unnecessary  morbidity  and 
mortality  and  mortality  rates  among 
radal  and  ethnic  minority  populations. 

2.  Established  itself  and  its  members 
as  a  national  assodation  of  professionals 
who  serve  as  leaders  and  experts  in 
planning,  developing,  implonentii^, 
promoting  and  evaluating  HTV-related 
education  and  policy  campaigns,  both 
nationally  and  locally,  aimed  at 
reducing,  the  impad  of  HIV  in  minority 
populations  and  improving  the  minority 
community's  overall  well  being. 

3.  Developed  a  base  of  critical 
knowledge,  skills^  and  abilities  related 
to  serving  minority  individuals  and 
organizations  with  a  range  of  HIV- 
related  health  and  sodal  problems. 
Through  the  collective  efforts  of  its 
memben,  community-based 
organizations,  and  volunteers,  NMAC 
has  demonstrated  (1)  the  ability  to  woric 
with  minority  and  non-minority 
organizations,  the  Federal  Government, 
academic  institutions  and  health  groups 
on  mutiially  beneficial  education, 
research,  and  health  endeavors  relating 
to  the  goal  of  health  promotion  and 
disease  prevention  among  radal  and 
ethic  minority  populations;  (2)  the 
national  leaderehip  necessary  to  focus 
the  nation's  attention  on  minority- 
related  HTV  issues;  and  (3)  the 
leadership  needed  to  assist  health  care 
professionals  to  work  more  effectively 
with  radal/ethnic  minority 
communities. 

4.  Developed  a  national  network  of 
individuals,  community-based 


organizations,  and  state,  regicmal  md 
national  health  and  dvil  r^ts 
organizations  committed  to  addressing 
the  HIV  prevention,  swvioe,  treatmeiit 
and  research  needs  of  individuals 
afiiaded  and  infeded  by  HIV  and  AIDS. 

This  cooperative  agreement  will  be 
awarded  in  FY  1997  for  a  12-month 
budget  period  within  a  projed  period  of 
3  years.  Continuation  awards  writhin  the 
projed  period  Mrill  be  made  an.  the  basis 
of  satis&ctory  progress  and  the 
availability  of  fuQds. 

Where  to  Obtain  Additional  - 
Information 

if  you  are  interested  in  obtaining 
additional  information  r^arding  this 
projed,  contad  Mr.  Matthew  Murguia. 
Office  of  Minority  Healtk,  5515  Security 
Lane.  Smte  1000.  Rockville.  Maryland 
20852  or  telephone  (301)  443-9923. 
day  E.  SimpMa.  Jr.. 
Deputy  Assistant  Secretary  for  Minority 
Ihalth. 

(FR  Doc  96-3201S  Filed  12-17-«e;  8:4S  am] 
Muam  cooe  tn^-rr-m 


Admlnistratloiv  for  ChHdran  and 
FamilloB 

Propoaed  Infonnatton  Collection 
Activity;  Comnrtent  Requeat 

Proposed  Projects: 

Title:  Study  of  Benefits  for  Head  Start 
Program  Employees. 

0MB  No. :  New  collection. 

Description:  Head  Start  Legislation 
requires  that  the  Secretary  condud  a 
study  regarding  the  benefits  available  to 
individuals  employed  by  Head  Start 
Agendes  induding  a  description  of 
boiefits  provided  and  to  make 
recommendations  Aout  increasing  the 
access  of  the  individuals  to  benefits 
induding  access  to  a  retirement  pension 
program.  The  attached  instrument  is  a 
survey  de8i|;ned  to  collect  information 
about  present  benefits  provided  to 
employees. 

Respondents:  Not-for-profit 
institutions  and  househ^ds. 

Annual  Burden  Estimates: 


-  •.■'!5  -  = 
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Staff  Questionnaire — 

H.S.  Program  Okector  Questionnaire 
Dir.  of  Non41.S.  Child  Care  Program  , 
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Estimated  Total  Annual  Burden 
Hours:  910 

In  compUance  with  the  reqiiirements 
of  Section  3506(c)(2)(A)  of  the 
Paperwork  Reduction  Act  of  1995.  the 
Amninistratian  for  Qiildrai  and 
Families  is  soliciting  public  cc»mnent 
on  the  specific  aspects  of  the 
inf(»mation  collection  described  above. 
Cf^ies  of  the  proposed  collection  of 
information  can  be  obtained  and 
comments  may  be  forwarded  by  writing 
to  the  Administratioa  for  Children  and 
Families.  0£Bce  of  Information  Services, 
Division  of  Information  Resource 
Management  Services,  370  L'Enfant 
PromMiade,  S.W.,  Washington,  D.C. 
20447,  Attn:  ACF  Reports  Clearance 
Officer.  Ail  requests  should  be 
identified  by  the  title  of  the  information 
collection. 

Tlie  Department  specifically  requests 
comments  on:  (a)  Whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  Including 
whether  the  information  shall  have 
practical  utility;  (b)  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information;  (c) 
the  quality,  utility,  and  clarity  of  the 
infbnnation  to  be  collected;  and  (d) 
ways  to  minimiTM  the  burden  of  the 
collection  of  information  on 
respimdents,  including  through  the  use 
of  automated  collection  techniques  or 
other  forms  of  information  technology. 
Consideration  will  be  given  to 
comments  and  suggestions  submitted 
within  60  days  of  this  publication. 

Dated  December  11, 1996. 
Douglas  J.  tiMladcjr, 
Reports  Cleaiance  Officer. 
[FR  Doc  96-32078  Filed  12-17-96;  8:45  am] 
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Pfwenflon 
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Control  and 


Proposed  data  CoHections  SubmKMl 
for  Public  Comment  and 
Recommendatfona  :   ^    . 

In  compliance  with  the  reqt^enent 
of  Section  3506(cM2)(A)  of  the 
PaperV^ork  Rediiction  Act  of  1995  for 
opportunity  for  public  comment  on 
proposed  data  collection  pro)ects,  the 
Centers  for  Disease  Control  and 
Prevention  (CDC)  will  publish  periodic 
summaries  of  proposed  projects.  To 
request  more  information  on  the 
proposed  projects  or  to  obtain  a  copy  of 
the  data  collection  plans  and        ■^'- . 
instruments,  call  the  CDC  Reports 
Clearance  Officer  on  (404)  63»-7090. 

Comments  are  invited  on:  (a)  Whether 
the  proposed  collection  of  information 
is  neqessaly  for  the  prop^  performance 
of  the  functions  of  the  agency,  including 
whether  the  information  shall  haw 
practical  utility:  (b)  the  accuracy  of  the' 
agency's  estimate  of  the  burden  of  the 
proptwed  cotlection  of  information;  (c) 
ways  to  anhanoi  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  (d)  ways  to  ininjni<7»  the 
burden  of  the  collection  of  information 
on  respondents,  including  through  the 
use  of  automated  collection  techniques 
for  other  forms  of  infonnation 
technology.  Send  comments  to  Wilms 
Johnson,  CDC  Reports  Clearance  Officer, 
1600  Clifton  Road,  MS-D24,  Atlanta. 
GA  30333.  Written  comments  should  be 
received  within  60  days  of  this  notice. 

Proposed  Projects      .  ."^    ,  -^r       :,;^^ 

1 .  Evaluation  of  the  use  of  data       ^'*' 
transmitted  through  the  National 
Electronic  Telecommunications  System 
for  Surveillance  (NETSS)  and  the  Public 


Heahh  Laboratory  Information  System 
(PHLIS) — New — A  questionnaire  has 
been  designed  to  collect  infonnation  for 
the  project  «ntitied:  "Evaluation  of  the 
use  of  data  transmitted  through  the 
National  Electronic 
Telecommimications  System  for 
Siirveillance  (NETSS)  and  the  Public 
Health  Laboratory  Infoimatian  Systeni. 
(PHLIS)".  The  purpose  of  Uie  project  is 
to  develop  and  implement  a 
comprehensive  evaluation  strategy 
which  will  provide  the  Division  of 
Public  Health  Surveillance  and 
Informatics  (proposed).  Epidemiology 
Program  Office  (EPO),  and  the  National 
Center  for  Infectious  Diseases,  Centers 
for  Disease  Control  and  Prevention 
(CDC)  with  the  capacity  to  assess  the 
degree  to  which  data  processed  locally 
and  at  CDC  al^er  tranunistion  through 
NETSS  and  PHUS  are  used  by  SUte  and 
Local  Health  Departments.  This 
evaluation  will  encompass:  (1) 
Dissemination  of  processed  data.  (2) 
Access  to  disseminated  data,  and  (3) 
Use  of  accessed  data  for  analysis  b^ 
State  and  Local  health  authorities.  The 
information  gathered  wiU  be  analyzed, 
in  conjimction  witlv^data  collected  from 
othpr  sources,  to  address  these  issues. 
The  results  of  the  project  will  assist  the 
Division  of  Public  Health  Surveillance 
and  Informatics,  EPO.  and  the  National 
Center  for  Infiactious  Diseases  in 
carrjring  out  CDC's  mission  of  protecting 
the  health  of  the  United  States  public, 
through  improved  use  of  surveillance 
data  by  public  health  offidjds  at  local, 
state,  and  national  levels.  In  order  to 
focus  efforts  and  resouo»  allocation,  a 
clear  understanding  of  the  barriers  to 
access  and  use  of  NETSS  and  PHLIS 
data  is  needed.  The  estimated  total  cost 
for  respondents  is  $1,875. 


Respondents 


No.  of  re- 
spondents 


State  and  locaJ  rwaJlh  officials  in  50  States 


No.  of  re- 
sponses/re- 
spondent 


Average  txjr- 
den/respond- 
entOnhrs.) 


ISO 


1 


0.50 


Total  txvdsn 
(inhrs.)  . 


75 


2.  Fresh  Kills  Municipal  Landfill. 
New  York,  New  York:  A  Healtii  Study 
of  Acute  Respiratory  Outcomes — New — 
The  purpose  of  this  proposed  study  is 
to  investigate  and  determine  whether 
odor  and  air  pollutants  emanating  from 
Fresh  IGlls  Mimidpal  iJinHfill  are 
associated  with  respiratory  morbidity 
among  two  populations  of  adidts 
diagnosed  with  asthma.  The  study  will 


involve  two  geographically  determined 
cohorts,  living  on  Staten  Island.  Data 
collection  will  begin  with  a  baseline 
questionnaire.  The  study  will  continue 
with  a  six  week  follow-up  period.  Daily 
diaries  will  be  utilized  to  collect  self- 
reported  information  on  variables  such 
as  respiiji^ory-related  health  outcomes, 
peak  flow  measurements,  odor 
perception,  and  time  spent  outdoon. 


Exposure  measurements  of  ozone,  PMIO 
and  hydrogen  sulfide  will  be  collected 
conourenUy.  The  statistical  analysis 
will  compare  health  outcome  measiues 
(i.e.  symptoms,  change  in  peak  flow 
etc.)  to  measurements  a{  odor 
perception  and  other-exposiue 
variables.  Other  than  their  time,  thoe 
will  be  no  cost  to  the  respondents. 
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RMpondenIs 


Noolr©. 

spondsnts 


No.  o(re- 

spondsnts/re- 

sponse 


Avg.  txjrderV 
rMpor|M(in 


ToWbuRton 
Onhft.) 


Introductory  phone  cal  ~ 
Baseline  questionnaire  „ 
Self-reported  daily  diary 


140 
140 

140 


1 

1 

42 


Total 


0.10 
0.75 
0.2S 


14 

106 

1470 


1580 


Dated:  December  11, 1996. 
WifauG.  Johnson. 

Acting  Associate  Director  for  Policy  Planning 
and  Evaluation,  Centers  for  Disease  Control 
and  Preven  tion  (CDC). 

(FR  Doc  9&-32063  Filed  12-17-96;  8:45  am] 
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Food  and  Drug  Administration 

[DoclwtNo.MN-0373] 

Agancy  Information  Collection 
Actlvltlea:  Proposed  Coiiactlon; 
fMnstatan>snt 

agency:  Food  and  Drug  Administration, 

HHS. 

ACTION:  Notice. 

summary:  llie  Food  and  Drug 
Administration  (FDA)  is  announcing  an 
opportunity  for  public  comment  on 
proposed  collections  of  certain 
information  by  the  agency.  Under  thia 
Paperwork  Reduction  Act  of  1995. 
Federal  agencies  are  required  to  publish 
notice  in  the  Federal  Register 
concerning  each  proposed  collection  of 
information,  including  each  proposed 
extension  or  reinstatement  of  an  existing 
collection  of  information  and  to  allow 
60  days  for  public  comment  in  response 
to  the  notice.  This  notice  solicits 
comments  on  the  maintenance  of  lists  of 
U.S.  processors  that  export  certain 
animal-derived  foods  (i.e.,  shell  eggs, 
dairy  products,  game  meat,  and  game 
meat  products)  to  the  European 
Commtmity  (EC),  temporary  exemptions 
from  certain  food  labeling  requirements 
for  the  purpose  of  conducting 
authorized  food  labeling  experiments, 
petitions  for  health  claims,  and  petitions 
for  nutrient  content  claims. 

DATES:  Submit  written  comments  on  the 
collections  of  information  by  February 
18, 1997. 

ADDRESSES:  Submit  written  comments 
on  the  collections  of  information  to  the 
Dockets  Management  Branch  (HFA- 
305)^  Food  and  Drug  Administration. 
12420  Parklawn  Dr.,  rm.  1-23, 
Rockville,  MD  20857.  All  comments 
should  be  identified  with  the  docket 


number  found  in  brackets  in  the 
heeding  of  this  document. 

FOR  FURTHER  INFORMATION  CONTACT: 
Kimberly  A.  Sanders,  Office  of 
Information  Resources  Management 
(HFA-250),  Food  and  Drug 
Administration,  5600  Fishers  Lane,  rm. 
leBr-ig.  Rockville,  MD  20857,  301-827- 
1473. 

SUPPiaiENTARY  INFORMATION:  Under  the 
Paperwork  Reduction  Act  of  1995  (the 
PRA)  (44  U.S.C.  3501-3520),  Federal 
agencies  must  obtain  approval  from  the 
Office  of  Management  and  Budget 
(OMB)  for  each  collection  of 
information  they  conduct  or  sponsor. 
"Collection  of  information"  is  defined 
in  44  U.S.C.  3502(3)  and  5  CFR 
1320.3(c)  and  includes  agency  requests 
or  requirements  that  members  of  die 
public  submit  reports,  keep  records,  or 
provide  information  to  a  third  party. 
S«:tion  3506(c)(2)(A)  of  the  PRA  (44 
U.S.C.  3506(c)(2)(A))  requires  Federal 
agencies  to  provide  a  60-day  notice  in 
the  Federal  Register  concerning  each 
proposed  collection  of  information, 
including  each  proposed  extension  or 
reinstatement  of  an  existing  collection 
of  information,  before  submitting  the 
collection  to  OMB  for  approval  To 
comply  with  this  requirement,  FDA  is 
publishing  notice  of  the  proposed 
collections  of  information  listed  below. 

With  respect  to  each  of  the  following 
collections  of  information,  FDA  invites 
comments  on:  U)  Whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  FDA's 
functions^  including  whether  the 
information  will  have  practical  utility; 

(2)  the  accuracy  of  FDA's  estimate  of  the 
burden  of  the  proposed  collection  of 
information,  including  the  validity  of 
the  methodology  and  assumptions  used; 

(3)  ways  to  enhance  the  quality,  utility, 
and  clarity  of  the  information  to  be 
collected;  and  (4)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  through  the 
use  of  automated  collection  techniques, 
when  appropriate,  and  other  forms  of 
information  technology. 


1.  Raquaet  for  InfomMHon  From  DA. 
Prooaaaora  that  Export  to  tlw  European 
Community  (Ofttt  Control  Nun*ar  0910- 
0320    Ralnsf  tentant) 

EC  is  a  group  of  15  European 
countries  that  have  agreed  to  harmonize 
their  commodity  requirements  to 
facilitate  commerce  among  member 
States.  EC  legislation  for  intra-EC  trade 
has  been  extended  to  trade  with  non-EC 
countries,  including  the  United  States.   ^ 
For  certain  food  products,  including 
those  listed  below,  EC  legislation 
requires  assurances  from  the  responsible 
authority  of  the  country  of  origui  that 
the  processor  of  the  food  is  in 
compliance  with  applicable  regulatory 
requirements. 

With  the  assistance  of  trade 
associations  and  State  authorities,  FDA 
intends  to  request  information  fixim 
processors  that  export  certain  animal- 
derived  products  (shell  ^gs,  dairy    < 
products,  game  meat,  and  game  meat 
products)  to  EC.  FDA  will  use  the 
information  to  maintain  lists  of 
processors  that  have  demonstrated 
current  compliance  with  U.S. 
reqiiirements  and  will  provide  the  lists 
to  EC  quarterly.  Inclusion  on  the  list  is 
voluntary.  EC  member  countries  will 
refer  to  the  Usts  at  ports  of  entry  to 
verify  that  products  offered  for 
importation  to  EC  from  the  United 
States  are  from  processors  that  meet 
U.S.  regidatory  requirements.  Products 
processed  by  firms  not  on  the  processor 
list  are  subject  to  detention  and  possible 
refusal  at  the  port.  FDA  intends  to 
request  the  following  information  from 
each  processor: 

(1)  Business  name  and  address; 

(2)  Name  and  telephone  ntunber  of 
person  designated  as  business  contact; 

(3)  Lists  of  products  presentiy  being 
shipped  to  EC  and  those  intended  to  be 
shipped  in  the  next  6  months; 

(4j  Name  and  address  of 
manufacturing  plants  for  each  product; 

(5)  Names  and  affiliations  of  any 
Federal,  State,  or  local  govemmenUd 
ag«icies  that  inspect  the  plant,    '  ^^ 
government-assigned  plant  identifier, 
such  as  plant  niunber,  and  last  date  qf 
inspection;  and 

(6)  Assurance  that  the  firm  or 
individual  representing  the  firm  and 
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submitting  a  certificate  for  signature  to 
FDA  is  aware  of  and  knows  that  they  are 
subject  to  the  provisions  of  Section  1001 
of  Title  18,  United  States  Code.  This  law 


provides  that  it  is  a  criminal  ofiianae  to 
knowingly  and  willfully  make-a  false 
statement  or  altw  or  countwiait 


documents  in  a  matter  within  the 
jurisdiction  of  a  U.S.  agency. 

FDA  estimates  the  burden  of  this 
collection  of  information  as  follows: 


Table  i  .—Estimated  Annual  Reporting  Burden 

.    ■ 

PnxJuciB 

Nao( 
Reapondenia 

Annuirt 

Frequency  par 
Responsa 

ToW  Annual 
Responses 

Hours  per 
Resportse 

Total  Horn 

ShelEggs 

Dairy 

Game  Meat  and  Game  Meat  Produda 

Total 

50     ■ 
250 

75 
375 

1 
1 
1 
1 

SO 
250 

75 
375 

0.25 
0.25 
0.25 
025 

12.50 
62.50 
18.75 
93.75 

There  are  no  capital  coats  or  operating  and  maintenance  costs  associated  wMh  Ma  oolacttoa 


The  burden  estimate  is  based  on  the 
time  needed  to  write  and  transmit 
information  «^ch  is  readily  available 


to  the  respondents.  The  number  of 
respondents  is  based  on  prior  responses 
to  a  request  for  this  information. 


Third  Party  Disclosure 


■■«>-'' 


■'.* 

Table  2.— Estimated  Annual  Reporting  Burden 

Reapondeni 

.  Naot 
Reapondartfs 

Annual 

Frequency  pv 
Reaponae 

Total  Annual 
Responsea 

Hours  per 
Response 

Totel  Hours 

Total  Operating 
andM^nte- 
nanoeCoste 

Trade  Aasoctation 
State 

14 
50 

1 
1 

14 
50 

8 
8 

112 
400 

$7,000 
$2,500 

There  are  no  capital  costs  associated  with  ttiis  colectioa 


The  burden  estimated  for  the  trade 
associations  assumes  the  trade 
associations  will  disseminate  FDA's 
information  request  through  mass 
mailings  to  their  membership  or  publish 
it  in  their  trade  magazine  or  newsletter. 
The  burden  estimated  for  State 
authorities  assiunes  dissemination  of 
information  to  the  processors  or 
dissemination  of  iiiformation  about  the 
processors  to  FDA. 


2.  EaampOons  PelMons  for  the  Conduct  of 
Food  LabaNnQ  Ejiparlmanta— 21  CFR 
101.108  (0MB  Control  No.  0810-0151— 


tinder  the  authority  of  section  403(q) 
of  the  Federal  Food,  Drug,  and  Cosmetic 


Act  (the  act)  (21  U.S.C.  343(q)).  FDA 
issued  requirements  for  the  declaration 
of  nutrition  information  on  food  labels 
end  labeling,  including  §  101.9  (21  CFR 
101.9).  Section  101.9  {wescribes  the 
format,  including  grapincs  and  style,  as 
well  as  alternative  approaches,  that  are 
to  be  used  by  food  {voducers  in 
presenting  nutrition  information  en  the 
labels  and  labeling  of  their  food 
products.  FDA  provides  authorization  in 
§  101.108  (21  CFR  101.108),  in  the  form 
of  temporary  exemptions,  for  food 
producers  to  experiment  with  graphics 
and  other  formats  for  presenting 
nutrition  and  other  related  food  labeling 
information.  The  information  required 


under  §  101.108(b)  is  needed  to  monitOT 
the  labeling  of  experimental  packs  of 
food  deviating  from  the  requirements  of 
nutrition  labeling.  The  information 
obtained  in  theae  experiments  can  be 
used  in  support  of  petitions  to  amend 
the  nutrition  labeling  regulations  to 
provide  for  the  variations.  The 
respondents  for  this  collection  are 
businesses  or  other  for-profit 
organizations. 

FDA  estimates  the  burden  of  this 
collection  of  information  as  follows: 


TABLE  3,— ESTIMATED  ANNUAL  REPORTING  BURDEN 

.    ■       -'■ 

21  OH  Section 

Naof 

Respondento 

Annuel 

Frequency  per 

Response 

Totel  Annual 

Hours  par 

Response 

Tot^Houra 

101.108 

0 

1 

0 

40 

0 

Thsre  are  no  capital  coste  or  operating  and  maintenance  costs  associated  with  this  collection. 


The  reporting  burden  for  §  101.108  is 
insignificant  because  exemption 
petitions  are  seldom  submitted  for  the 
conduct  of  food  labeling  experiments. 
Over  the  last  3  years,  FDA  has  not 
received  any  exemption  petitions.  Since 
the  regulation  was  originally  adopted  on 
April  8. 1983,  FDA  has  received  only  a 


■,f.--.^. 


few  requests  for  temporary  exemptions 
for  the  piuposes  of  conducting 
authorized  food  labeling  experiments. 


'fi^w^i"^ 


3.  Petitions  for  HaMh  Ctainw-21  CFR 
101.70(r)  (0MB  ContnH  No.  0010-0287— 


Section  403(r)(4)  of  the  act  provides 
for  the  submission  of  petiticms  to  FDA 
requesting  the  issuance  of  a  regulation 
authorizing  a  health  claim  on  a 
substance-disease  relationship.  Section 
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101.70(f)  (21  CFR  101.70(0)  sets  forth 
the  information  a  petson  is  required  to 
supply  in  such  a  petition.  This 
information  will  be  used  by  the  agency 
in  determining  whether  a  petition  meets 


the  requirements  for  issuing  a  regulation 
authorizing  a  health  claim,  therc^ 
ensuring  that  the  pubUc  health  is 
protected.  The  respondents  for  this 
collection  are  businesses,  other  for- 


profit  organizati(His,  ornot-for-profit 
(Hganizations. 

FDA  estimates  the  burden  of  this 
collection  of  information  as  follows: 


Table  4.— Estimated  Annual  Reporting  Burden 

21  CFR  Section 

No.  or 

Annual 

Frequency  per 

Response 

Total  Annual 
Responses 

Hours  per 
Response 

TotalHours 

Total  Capital 
Coels 

Total  Oparabng 
wdMtMe- 
nanoe  Costs 

101 .70(0 

3 

1 

3 

80 

240 

7 

7 

Where  question  marto  (7)  appear,  FDA  has  no  inlomiation  on  which  to  dslennine  whether  tttere  are  c^jilal  costs  or  opsrating  md 
nance  costs  assorted  with  tns  coieclioa  FDA  is  aaidng  lor  comments  on  the  extant  to  which  there  are  capital  costs  or  operattng  and 
nance  coate  associated  with  this  collectiort 


FDA  has  estimated  the  average  costs 
and  burdene^above  based  on  its 
experience  with  health  claim  petitions 
that  have  been  submitted  to  the  agency. 
In  the  more  than  3  years  since 
§  101. 70(f)  became  effective,  FDA  has 
received  less  than  10  health  claims 
petitions.  The  hour  burden  is  based  on 
FDA's  estimate  of  the  average  amount  of 
time  required  to  prepare  these  petitions. 


4.  Petitions  for  Nutrtant  Contsnt  Ctaima-21 
CFR  101.69<m),  (n),  and  (o)  (0MB  Control 
No.  0810-0288    Relnslatsment) 

Section  403(r)(4)  of  the  act  provides 
for  the  submission  of  petitions  to  FDA 
requesting  the  issuance  of  regulations 
authorizing  a  nutrient  content  claim 
characterizing  the  amount  of  a  nutrient 
in  a  food  product.  Section  101.69(m)(l), 
(n)(l),  and  (o)(l)  (21  CFR  101.69(m)(l), 
(n)(l),  and  (o)(l))  sets  forth  data 
requirements  specific  for  nutrient 
content  claims  petitions,  synonym 


petitions,  and  brand-name  petitions, 
respectively.  This  information  is  used 
by  FDA  in  determining  whether  a 
petition  meets  the  requirements  of  the 
regulations  for  the  issuance  of  a 
regulation  providing  for  a  nutrient 
content  claim.  The  respondents  for  this 
collection  are  businesses,  other  for- 
profit  organizations,  or  not-for-profit 
organizations. 

FDA  estimates  the  burden  of  this 
collection  of  information  as  follows: 


Table  5.- 

-Estimated  Annual  Reporting  Burden 

21  CFR  Section 

No.  of 
Respondenta- 

Annual 

Frequency  per 

Response 

Total  Annual 
Responses 

Hours  per 
Response 

TotU  Hours 

Total  Capital 
Costs 

Total  Operating 
andlJlainte- 
nance  Costs 

101  .^(mXI) 
101.69(nM1) 
101.69(o)(1) 
Totals 

1 
1 
1 

1 
1 
1 

1 
1 
1 

40 

-20 

20 

40 
20 
20 
80 

7 
7 
7 
7 

7 
7 
7 

7 

\Nbere  question  marto  (?)  appear,  FDA  has  no  Intormation  on  which  to  determine  whether  there  are  capital  costs  or  opetating  and  mairae- 
nance  costs  associated  with  thts  collection.  FDA  is  astcing  lor  comments  on  ttie  extent  to  which  ttwre  are  capital  costs  or  operabrig  and  mainle- 
nance  costs  associated  with  this  coliection. 


FDA  has  estimated  the  average  costs 
and  burdens  above  based  on  its 
experience  with  nutrient  content  claim 
petitions  that  have  been  submitted  to 
the  agency.  In  the  more  than  2  years 
rince  $  101.69(m),  (n),  and  (o)  became 
efiiective,  FDA  has  received  only  one 
nutrient  content  claim  petition  imder 
§  101.69(n).  The  hour  burden  is  based 
on  FDA's  estimate  of  the  average 
amount  of  time  required  to  prepare  that 
petition.  The  hour  burden  for 
§  101.69(m)  and  (o)  is  based  on  the 
assumption  that  one  petition  would  be 
submitted  under  each  provision  and 
that  the  information  requirements  are 
more  complex  (§  101.69(m))  or  about  the 
same  (§  101.69(o))  as  for  §  101.69(n)). 


Dated:  December  11, 1996. 
WiUiun  K.  Hubbwd. 

As^Kiate  Commissioner  for  Policy 

Coordination. 

(PR  Doc.  9&-32034  Filed  12-17-96:  8:45  am] 
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[DoclwtNo.96N-0383] 

Agency  Information  Collection 
Activities:  Propoaed  Collection; 
Comment  Request;  Reinstatenf>ent 

AGENCY:  Food  and  Drug  Administration, 

HHS. 

ACTION:  Notice. 

SUI«mary:  The  Food  and  Drug 
Administration  (FDA)  is  announcing  an 
opportiuiity  for  pubUc  comment  on  the 
proposed  collection  of  certain 
information  by  the  agency.  Under  the 
Paperwork  Reduction  Act  of  1995, 
Federal  agoicies  are  reqiured  to  publish 


notice  in  the  Federal  Register 
concerning  each  proposed  collection  of 
information,  including  each  proposed 
reinstatement  of  an  existing  collection 
of  information,  and  to  allow  60  days  for 
pubUc  comment  in  response  to  the 
notice.  This  notice  solicits  comments  on 
MEDWATCH  medical  product  reporting 
program  forms,  FDA  form  3500  and 
3500A. 

DATES:  Submit  written  comments  on  the 
collection  of  information  by  F^ruary 
18, 1997. 

ADDRESSES:  Submit  written  comments 
on  the  collection  of  information  to  the 
Dockets  Management  Branch  (HFA- 
305),  Food  and  Drug  Administration. 
12420  Parklawn  Dr.,  im.  1-23, 
Rockville,  MD  20857.  All  comments 
should  be  identified  with  the  docket 
number  found  in  brackets  in  the 
heading  of  this  document 
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FOn  FURTHER  MFORMATION  CONTACT: 
Denver  Presley,  Office  of  InfonniBtion 
Resources  Management  (HFA-250), 
Food  and  Dnig  Adnunistraticm,  5600 
Fishers  Lane,  nn.  16B-19,  Rockville, 
MD  20857.  301-827-1472. 
SUPPLEMENTARY  INFORMATION:  Under  the 
PRA  (44  U.S.C.  3501-3520),  Federal 
agencies  must  obtain  approval  from  the 
Office  of  Management  and  Budget 
(CM^)  for  each  collection  of 
information  they  conduct  or  sponsor. 
"Collection  of  information"  is  defined 
in  44  U.S.C.  3502(3)  and  5  CFR 
1320.3(c)  and  includes  agency  requests 
or  requirements  that  members  of  die 
public  submit  reports,  keep  records,  or 
provide  information  to  a  third  party. 
Section  3506(c)(2)(A)  of  the  PRA  (44 
U.S.C.  3506(c)(2)(A))  requires  Federal 
agencies  to  provide  a  60-day  notice  in 
the  Federal  Register  concerning  each 
proposed  collection  of  information, 
including  each  proposed  reinstatement 
of  an  existing  collection  of  information, 
before  submitting  the  collection  to  OMB 
for  approval  To  comply  with  this 
requirement,  FDA  is  publishing  notice 
of  the  proposed  collection  of 
information  listed  below. 

With  respect  to  the  following 
collection  of  Information,  FDA  invites 
comments  on:  (1)  Whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  FDA's 
functions,  including  whether  the 
information  will  have  practical  utility; 
(2)  the  acciiracy  of  FDA's  estimate  of  the 


burden  of  the  proposed  collection  of 
information,  includinglhe  vaUdity  of 
the  methodology  and  assumptions  used; 
(3)  wajrs  to  enhance  the  qiiality,  utility, 
and  clarity  of  the  information  to  be 
collected;  and  (4)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  through  the 
use  of  automated  collection  techniques, 
when  appropriate,  mid  other  forms  of 
information  technology. 


'A 


MEOWATCH— FDA'S  MwMcai  Products 
Reporting  Program,  Forme  FDA  3600  and 
FDA  aSOOA— 21  CFR  310306, 314J0. 

Control  Number  0910-0291—' 


Under  sections  505,  507,  512. 513. 
515,  and  903  of  the  Federal  Food.  Drug, 
and  Cosmetic  Act  (the act);  (21  U.S.C 
355,  357,  360b,  360c,  360e,  and  393)  and 
section  351  of  the  Public  Health  Service 
Act  (42  U.S.C.  262),  FDA  has  the 
responsibility  to  ensure  the  safety  and 
effectiveness  of  drugs,  biologies,  and 
devices.  Under  section  502(a)  of  the  act 
(21  U.S.C.  352(f)(2)).  a  drug  or  device  is 
mlsbranded  if  its  labeling  is  false  or 
misleading.  Under  section  502(f)(1)  of 
the  act  it  is  mlsbranded  if  it  falls  to  bear 
adequate  warnings,  and  under  section 
502(j),  it  is  mlsbranded  if  it  is  dangerous 
to  health  when  used  as  directed  in  its 
labeling.  To  carry  out  its 
responsibilities,  the  agency  needs  to  be 
informed  whenever  an  adverse  event  or 
product  problem  occurs.  Only  if  FDA  is 
provided  with  such  information,  will 


the  agency  be  able  to  evaluate  the  risk, 
if  any.  associated  with  the  product,  and 
take  whatever  action  is  necessary  to 
reduce  or  eliminate  the  public's 
exposure  to  the  risk  through  regulatory 
action  ranging  from  labeling  changes  to 
the  rare  product  withdrawal.  To  ensure 
the  marketing  of  safe  and  effective 
products,  certain  adverse  events  must  be 
reported.  Requirements  regarding 
mandatory  reporting  of  adverse  events 
or  product  problems  have  been  codified 
in  21  CFR  310.305,  314.80,  600.80, 
803.30,  803.50.  803.53,  and  803.56. 

To  implement  these  provisions  for 
reporting  of  adverse  events  and  product 
problems  with  all  medications,  devices, 
and  biologies,  as  well  as  any  other 
products  that  are  regulated'by  FDA,  two 
very  similar  forms  are  used.  These  forms 
replaced  all  other  forms  used  by  the 
agency,  including  Form  FDA  1639. 
Form  FDA  3500A  is  used  for  mandatory 
reporting.  Form  FDA  3500  is  used  for 
voluntary  (i.e.,  not  mandated  by  law  or 
regulation)  reporting  of  adverse  events 
and  product  problems  l^  health 
professionals. 

Respondents  to  this  collection  of 
information  are  health  professionals, 
hospitals,  and  other  health  care 
providers  (i.e.,  nursing  homes,  etc.), 
manufacturers  of  biologies,  drugs,  and 
medical  devices,  user  facilities. 
distributors,  and  importers. 

FDA  estimates  the  burden  of  this 
collection  of  information  as  follows: 


Estimated  Annual  Reporting  Burden 

21  CFR  Section 

No.  of 

Annual 

Frequency  per 

Response 

Total  Annual 
Responses 

Hours  per 
Response 

Total  Hours 

rMISfXX  Km  RB 

C8ER: 
600.80 
Fom>3fi00 
Fomi3500A 

COER: 
310.305  and  314.80 
Form  3500 
Fomi3500A                                                 ^ 

CORH: 
803.30.  803.50,  803.53,  and  803.56 
Fonn3500 
Fom)3500A 

CFSAN: 

Fonn3500 

Fom()3500A 
Total  Hours 

993 

33 

19,922 
500 

4,572 
39,889 

410 
0 

1 
188.7 

1 
303.0 

1 
2.8 

1 
0 

993 
11,889 

19.922 
151.513 

4.572 
110,933 

410 
0 

0.5 
1.0 

0.5 
1.0 

0.5 

t:o 

0.5 
0 

496.5 
11.889 

9.961 
151,513 

2,286 

110,933 

205 
0 
287,283.5 

There  are  no  capital  costs  or  operating  and  maintenance  costs  associated  with  this  collection. 


(Note:  Center  for  Biologies  Evaluation 
and  Research  (CBER);  Center  for  Drug 
Evaluation  and  Research  (CDER);  Center 


for  Devices  and  Radiological  Health 
(CDRH);  and  Center  for  Food  Safety  and 
Applied  Nutrition  (CFSAN). 


As 'more  medical  products  are 
approved  by  FDA  and  marketed,  and  as 
knowledge  increases  regarding  the 
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importance  of  notifying  FDA  when 
adverse  events  and  product  problems 
are  observed,  it  is  expected  that  more 
reports  will  be  submitted.  The  figures 
shown  in  the  table  are  based  on 
previously  calc\ilated  estimates  and 
actual  1995  reporting  e^qwriences.  The 
number  of  reports  recorded  above  were 
annualized  based  on  actual  1995 
experience  and  an  anticipated  10- 
percent-per-year  increase  in  reporting 
over  the  next  3  years.  There  are  zeroes 
in  the  CFSAN  row  because  mandatory 
reporting  using  Form  FDA  3500A  is  not 
required. 

Dated:  December  11, 1096. 
William  ILHufabard. 
Associate  Commissioner  for  Policy 
Coordination. 

CFR  Doc.  96-32070  Filed  12-17-96:  8:45  am] 
MUMQ  COM  41M-01-r 


(DockM  No.  96E-0380] 

Detarmination  of  Regulatory  Review 
Period  for  Purposes  of  Patent 
Extension;  VISTIDEtm 

AGENCY:  Food  and  Drug  Administration, 

HHS. 

ACTION:  Notice. 

summary:  The  Food  and  Drug 
Administration  (FDA)  has  determined 
the  regulatory  review  period  for 
VISTIDETM  and  is  publishing  this  notice 
of  that  determination  as  required  by 
law.  FDA  has  made  the  determination 
because  of  the  submission  of  an 
application  to  the  Commissioner  of 
Patents  and  Trademarks,  Department  of 
Commerce,  for  the  extension  of  apatmt 
which  rlaimn  that  human  drug  product. 
ADDRESSES:  Written  cranments  and 
petitions  should  be  directed  to  the 
Dockets  Management  Branch  (HFA- 
305),  Food  and  Drug  Administration, 
12420  Paridawn  Dr..  rm.  1-23, 
Rockville,  MD  20857. 
FOR  FURTHER  MFORMATiON  CONTACT: 
Brian  J.  MaUdn.  OCBoe  of  Heelth  AfEsirs 
(HFY-20).  Food  and  Diyg 
Administration,  5600  Fibers  Lane, 
Rockville,  MD  20857,  301-443-1382. 
SUPPl£MENTARY  INFORMATION:  The  Drug 
Price  Competition  and  Patent  Term 
Restoration  Act  of  1984  (Pub.  L.  98-417) 
and  the  Generic  Animal  Drug  and  Patent 
Term  Restoration  Act  (Pub.  L.  100-670) 
generally  provide  that  a  patent  may  be 
extended  for  a  period  of  up  to  5  years 
so  long  as  the  patented  item  (human 
drug  product,  animal  drug  product, 
medical  device,  food  additive,  or  color 
additive)  was  subject  to  regulatory 
review  by  FDA  before  the  item  was 
marketed.  Under  these  acts,  a  product's 
regulatory  review  period  forms  the  basis 


for  determining  the  amount  of  extension 
an  applicant  may  receive. 

A  regulatory  review  period  consists  of 
two  periods  of  time:  A  testing  phase  and 
an  apinoval  phase.  For  human  drug 
prodiicts,  the  testing  phase  begins  when 
the  exemption  to  permit  the  rliniral 
investigations  of  the  dnig  becomes 
effective  and  runs  until  the  approval 
phase  begins.  The  approval  phase  starts 
with  the  initial  submission  of  an 
application  to  market  the  himian  drug 
product  and  continues  until  FDA  grants 
permission  to  market  the  drug  product 
Although  only  a  portion  of  a  regidatory 
review  period  may  coimt  toward  the 
acttial  amount  of  extension  that  the 
Commissioner  of  Patents  and 
Trademarks  may  award  (for  example, 
half  the  testing  phase  must  be 
subtracted  as  well  as  any  time  that  may 
have  occurred  before  the  patent  was 
issued),  FDA's  determination  of  the 
length  of  a  regidatory  review  period  for 
a  hmnan  drug  product  will  include  all 
of  the  testing  phase  and  approval  phase 
as  specified  in  35  U.S.C.  156(g)(1)(B). 

FDA  recently  approved  for  marketing 
the  human  drug  product  VISTIDEtm 
(ddofovir).  VlSlUJli"**  is  indicated  for 
the  treatment  of  CMV  retinitis  in 
patients  with  acquired  immune 
deficiency  syndrome  (AIDS). 
Subsequent  to  this  approval,  the  Patent 
and  Trademark  Office  received  a  patent 
term  restoration  appUcation  for 
VISTIDE™  (U.S.  Patent  No.  5,142,051) 
from  the  Institute  of  Organic  Chemistry 
&  Biochemistry  of  the  Academy  of 
Sdenoe  of  the  Czech  Republic  and  Rega 
Institut,  and  the  Patent  and  Trademark 
Office  reqtiested  FDA's  assistance  in 
determining  this  patent's  eligibility  for 
patent  term  restoration.  In  a  Tetter  dated 
October  24, 1996,  FDA  advised  the 
Patent  and  Trademark  Office  that  this 
human  drug  product  had  imdergone  a 
regulatory  review  period  and  that  the 
approval  of  VISTIDE^^  represented  the 
first  permitted  commercial  marketing  or 
tise  of  the  product.  Shortly  thereafter, 
the  Patent  and  Trademark  Office 
requested  that  FDA  determine  the 
prodvict's  regulatory  review  period. 

FDA  has  determined  that  the 
applicable  regulatory  review  period  for 
VISTIDE7M  is  1,533  days.  Of  this  time, 
1,266  days  occurred  during  the  testing 
phase  of  the  regulatory  review  period, 
while  267  days  ocoured  during  the 
approval  phase.  These  periods  of  time 
were  derived  from  the  following  dates: 

1.  The  date  an  exemption  under 
section  505(i)  of  the  Federal  Food,  Drug, 
and  Cosmetic  Act  (21  U.S.C.  35S(i)) 
became  effective:  April  17, 1992.  "Tlie 
applicant  claims  April  16, 1992,  as  the 
date  the  investigational  new  drug 
application  (IND)  became  effective. 


However,  FDA  records  indicate  that  the 
IND's  effective  date  was  April  17, 1992. 
which  was  30  days  after  FDA  received 
the  IND  on  March  18.  1992. 

2.  The  date  the  appUcation  was 
initially  submitted  with  respect  to  the 
human  drug  product  under  section 
505(b)  of  the  Federal  Food.  Drxig,  and 
Cosmetic  Act  October  4, 1995.  The 
applicant  claims  September  29, 1995,  as 
the  date  the  new  drug  application 
(NDA)  for  VISTIDET™*  (NDA  20-638) 
was  initially  submitted.  However,  FIDA 
records  indicate  that  NDA  20-638  was 
submitted  on  October  4, 1995. 

3.  The  date  the  appUcation  was 
approved:  June  26, 1996.  FDA  has 
verified  the  applicant's  claim  that  NDA 
20-638  was  approved  on  Jxme  26. 1996. 

This  determination  of  the  regulatory 
review  period  establishes  the  m^ixlmum 
potential  length  of  a  patent  extenaon. 
However,  the  U.S.  Patent  and 
Trademark  Office  applies  several 
statutory  limitations  in  its  calculations 
of  the  actual  period  for  patent  extension. 
In  its  application  for  patent  extension, 
the  applicant  seeks  305  days  of  patent 
term  extension. 

Anyone  with^owledge  that  any  of 
the  dates  as  published  is  incorrect  may. 
on  or  before  February  18, 1997  submit 
to  the  Dockets  Management  Branch 
(address  above)  written  comments  and 
ask  for  a  redetermination.  Furthermore, 
any  interested  person  may  petition  FDA. 
on  or  before  Juhe  17, 1997  for  a 
determination  regarding  whether  the 
applicant  for  extension  acted  with  due 
diligence  during  the  regulatory  review 
period.  To  meet  its  burden,  the  petition 
must  contain  sufficient  facts  to  merit  an 
FDA  investigation.  (See  H.  Rept.  857, 
part  1. 98th  Cong.,  2d  sess.,  pp.  41-42, 
1984.)  Petitions  should  be  in  the  format 
specified  in  21  CFR  10.30. 

Comments  and  petitions  should  be 
submitted  to  the  Dockets  Management 
Branch  (address  above]  in  three  copies 
(except  that  individuals  may  submit 
single  copies)  and  identified  with  the 
dodeet  ntmiber  found  in  brackets  in  the 
heading  of  this  document.  Comments 
and  petitions  may  be  seen  in  the 
Dockets  Management  Branch  between  9 
a.m.  and  4  p.m.,  Monday  through 
Friday. 

Dated:  Decembo'  4, 1996. 
Stuait  L.  Nighttngak, 
Associate  Commissioner  for  Health  Affairs. 
(FR  Doc.  96-32033  FUed  12-17-96;  8:45  am] 
MUMQ  COeC  41W.«1-f 
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Health  Care  Rnandng  AdmlniatRatlon 

[OPL-013-N] 

Medicare  Program;  Requeetfor 
Nominatlofw  for  Members  for  the 
Practicing  Ptiysicians  Advisory 
Council 

AQENCY:  Health  Care  Financing 
Administration  (HCFA).  HHS. 
action:  Notice. 

summary:  This  notice  requests 
nominations  from  medical  organizations 
representing  physicians  for  individuals 
to  serve  on  the  Practicing  Physicians 
Advisory  Council.  There  will  be  three 
vacancies  on  February  28, 1997. 
DATES:  Nominations  from  medical 
organizations  representing  physicians 
will  be  considered  if  we  receive  them  at 
the  appropriate  address,  provided 
below,  no  later  than  January  17,  1997. 
A0ORE8SE8:  Mail  or  deliver  nominaticms 
for  membership  to  the  following 
address:  Health  Care  Financing 
Administration,  Office  of  the  Associate 
Administrator  for  External  A&irs, 
Attention:  Samuel  S.  Shekar,  M.D.. 
Executive  Director,  Practicing 
Physicians  Advisory  Council.  Room  425 
H,  Hubert  H.  Humphrey  Building,  200 
Independence  Avenue,  S.W.. 
Washington,  DC  20201. 
FOR  FURTHER  INFORMATION  CONTACT: 
Samuel  S.  Shekar,  M.D.,  Executive 
Director,  Practicing  Physicians  Advisory 
Council,  (202)  260-5463. 
SUPPLBKNTARY  MFORMATKM:  Section 
4112  of  the  Omnibus  Budget 
Reconciliation  Act  of  1990  (Public  Law 
101-508).  enacted  on  November  5, 1990. 
added  a  new  section  1868  to  the  Social 
Security  Act  (the  Act),  which 
establisbed  the  Practicing  Physicians 
Advisory  Covmcil  (the  Council).  The 
Council  advises  the  Secretary  of  the 
Department  of  Health  and  Human 
Services  (the  Secretary)  on  proposed 
regulations  and  manual  issuances 
related  to  physicians'  services.  An 
advisory  committee  created  by  the 
Congress,  such  as  this  one,  is  subject  to 
the  provisions  of  the  Federal  Advisory 
Committee  Act  (5  U.S.C  App.  2). 

Section  1868(a)  of  the  Act  requires 
that  the  Coimcil  consist  of  15 
physicians,  each  of  whom  must  have 
submitted  at  least  250  claims  for 
physicians'  services  under  Medicare  in 
the  previous  year.  At  least  11  Council 
members  must  be  physicians  as  defined 
in  section  1861(r)(l)  of  the  Act;  that  is. 
State-licensed  physicians  of  medicine  or 
osteopathy.  The  other  four  Council 
members  may  include  dentists, 
podiatrists,  optometrists,  and 
chiropractors.  The  rnynnl  must  include 


both  participating  and  nonpartidpating 
physicians,  as  well  as  physicians 
practicing  in  rural  and  underservad 
urban  areas.  In  addition,  section  1868(a) 
of  the  Act  provides  that  the  Secretary's 
appointments  for  Council  membership 
must  be  based  on  nominations  made  by 
medical  organizations  representing 
physicians. 

This  notice  is  an  invitation  to  all 
organizations  refvesenting  physicians  to 
submit  names  of  ncnninees  for 
membership  on  the  Council.  Current 
members  whose  terms  expire  in  1997 
will  be  considered  for  reappointment,  if 
renominated  The  Secretary  will  appoint 
new  members  to  the  Council  bom 
among  those  candidates  determined  to 
have  die  expertise  required  to  meet 
specific  agency  needs  and  in  a  manner 
to  ensure  appropriate  balance  of 
membership. 

Each  nomination  must  state  that  the 
nominee  has  expressed  a  willingness  to 
serve  as  a  Council  member  and  must  be 
accompanied  by  a  short  resume  or 
description  of  the  nominee's  experience. 
To  permit  evaluation  of  possible  sources 
of  conflict  of  interest,  potential 
candidates  will  be  asked  to  provide 
detailed  information  concerning 
financial  holdings,  consultant  positions, 
research  grants,  and  contracts. 

Section  1868(b)  of  the  Act  provides 
that  the  Coimcil  meet  once  each 
calendar  quarter,  as  requested  by  the 
Secretary,  to  discuss  proposed  changes 
in  regulations  and  manual  issuances 
that  relate  to  physicians  services. 
Council  members  are  expected  to 
participate  in  all  meetings. 

Section  1868(c)  of  the  Act  provides 
for  payment  of  expenses  and  a  per  diem 
allowance  for  Council  members  at  a  rate 
equal  to  payment  provided  members  of 
other  advisory  committees.  In  addition 
to  making  these  payments,  the 
Department  of  Health  and  Hiunan 
Services  provides  management  and 
support  services  ta  the  Council. 

(Section  1868  of  the  Social  Security  Act  (42 
U.S.C  1395ee);  5  U.S.C.  App.  2;  and  45  CFR 
part  11) 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  93.774,  Medicare — 
Supplementary  Medical  Insurance  Program) 

Dated:  December  9, 1996. 
KvoeCVUdeck. 

Administrator,  Health  Care  Fiaandfig 
Admimsfration.  '  -  •  •,    .-.^ 

(FR  Doc.  96-32093  Piled  12^l7-fl6: 8:4S  am] 

■LLMQ  COOC  41»-«1-P 


[BPO-14<MI] 

Medicare  and  Medicaid  Programs; 
Quarterly  Listing  of  Progratn 
Issuances  and  Coverage  Decision*— 
Second  Quarter  1996 

AGENCY:  Haakh  Care  Financing 
Administration  (HCFA),  HHS. 
ACTION:  Notice. 

SUMMARY:  This  notice  lists  HCFA 
manual  instructions,  substantive  and 
interpretive  regulations  and  other 
Fedwal  Register  notices,  and  statements 
of  policy  that  were  published  during 
April,  May,  and  June  of  1996  that  relate 
to  the  Medicare  and  Medicaid  programs. 
It  also  identifies  certain  devices  with 
investigational  device  exemption 
nmnbers  approved  by  the  Food  and 
Drug  Administration  that  may  be 
potentially  covered  under  Medicare. 

Section  1871(c)  of  the  Social  Security 
Act  requires  that  we  publish  a  list  of 
Medicare  issuances  in  the  Federal 
Register  at  least  every  3  months. 
Although  we  are  not  mandated  to  do  so 
by  statute,  for  the  sake  of  completeness 
ofthe  listing,  we  are  including  all 
Medicaid  issuances  and  Medicare  and 
Medicaid  substantive  and  interpretive 
regidations  (proposed  and  final) 
published  during  this  timeframe.  We  are 
also  providing  the  content  of  revisions 
to  the  Medicare  Coverage  Issues  Manual 
published  during  the  period  of  April  1 
through  Jime  30, 1996.  On  August  21, 
1989,  we  published  the  content  of  the 
Manual  (54  FR  34555)  and  indicated 
that  we  will  publish  quarterly  any 
updates.  Adding  to  this  listing  the 
complete  text  of  the  changes  to  the 
Medicue  Coverage  Issues  Manual 
fulfills  this  requirement  in  a  maimer 
that  facilitates  identification  of  coverage 
and  other  changes  in  our  manuals. 
FOR  FURTHER  INFORMATKW  CONTACT: 
Bridget  Wilhite,  (410)  786-5248  (For 
Medicare  instruction  information). 
Pat  Prete,  (410)  786-3246  (For  Medicaid 

instruction  information). 
Sharon  Hippler,  (410)  786-4633  (For 
Food  and  Drug  Administration- 
approved  investigational  device 
exemption  information). 
Cathy  Johnson,  (410)  786-5241  (For  all 
other  information). 

SUPPLEMENTARY  INFORMATION: 

L  Program  Issuances 

The  Health  Care  Financing 
Administration  (HCFA)  is  responsible 
for  administering  the  Medicare  and 
Medicaid  programs,  which  pay  for 
health  care  and  related  services  for  38 
million  Medicare  beneficiaries  and  36 
million  Medicaid  recipients: 
Administration  of  these  programs 
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involves  (1)  providing  infonnation  to 
Medicare  beneficiaries  and  Medicaid 
recipients,  health  care  providers,  and 
the  public,  and  (2)  efiective 
communicatioos  with  regional  offices. 
State  governments.  State  Medicaid 
Agencies,  State  Survey  Agencies, 
various  providers  of  health  care,  fiscal 
intermediaries  and  carriers  that  process 
claims  and  pay  bills,  and  others.  To 
implement  the  various  statutes  on 
which  the  programs  are  based,  we  issue 
regulations  ur^er  the  authority  granted 
the  Secretary  under  sections  1102, 1871. 
and  relevant  provisions  of  the  Social 
Security  Act  (the  Act)  and  also  issue 
various  manuals,  memoranda,  and 
statements  necessary  to  administer  the 
programs  efficiently. 

Section  1871(c)(1)  of  the  Act  requires 
that  we  publish  in  the  Federal  Register 
at  least  every  3  months  a  list  of  all 
Medicare  manual  instructions, 
interpretive  rules,  statements  of  policy, 
and  guidelines  of  general  applicability 
not  issued  as  regvdations.  We  published 
our  first  notice  ]ime  9, 1988  (53  FR 
21730).  Although  we  are  not  mandated 
to  do  so  by  statute,  for  the  sake  of 
completeness  of  the  listing  of 
operational  and  policy  statements,  we 
are  continuing  our  practice  of  including 
Medicare  substantive  and  interpretive 
regulations  (proposed  and  final) 
pimlished  during  the  3-month  time 
frame.  Since  the  pubUcation  of  our 
quarterly  listing  oikjune  12, 1992  (57  FR 
24797),  we  decided  to  add  Medicaid 
issuances  to  our  quarterly  listings. 
Accordingly,  we  list  in  this  notice 
Medicaid  issuances  and  Medicaid 
substantive  and  interpretive  regulations 
published  during  April  through  June 
1996. 

n.  Medicare  Coverage  Issues 

We  receive  numerous  inquiries  from 
the  general  public  about  whether 
specific  items  or  services  are  covered 
under  Medicare.  Providers,  carriers,  and 
intermediaries  have  copies  of  the 
Medicare  Coverage  Issues  Manual, 
which  identifies  many  of  those  medical 
items,  services,  technologies,  or 
treatment  procedures  that  can  be  paid 
for  imder  Medicare.  On  August  21, 
1989,  we  published  a  notice  in  the 
Federal  Register  (54  FR  34555)  that 
contained  all  the  Medicare  coverage 
decisions  issued  in  that  manual. 

In  that  notice,  we  indicated  that 
revisions  to  the  Coverage  Issues  Manual 
will  be  published  at  least  quarterly  in 
the  Federal  Register.  We  also  sometimes 
issue  proposed  or  final  national 
coverage  dedsioda  changes  in  separate 
Federal  Register  notices.  Readers 
should  find  this  an  easy  way  to  identify 
both  isstiance  changes  to  all  our 


man'ml*  and  &e  text  of  changes  to  the 
Coverage  Issues  Manual. 

Revisions  to  the  Coverage  Issues 
Manual  are  not  published  on  a  regular 
basis  but  on  an  as-needed  basis.  We 
publish  revisions  as  a  result  of 
technological  dianges,  medical  practice 
changes,  responses  to  inqxiiries  we 
receive  seeking  clarifications,  or  the 
resolution  of  coverage  issues  under 
Medicare.  If  no  Coverage  Issues  Manud 
revisions  were  pubUshed  during  a 
particular  quarter,  our  listing  will  reflect 
that  fact. 

Not  all  revisions  to  the  Coverage 
Issues  Manual  contain  major  changib. 
As  with  any  instruction,  sometimes 
minor  clarifications  or  revisions  are 
made  within  the  text.  This  notice 
contains,  as  Addendum  IV,  reprinted 
manu^*!  revisions  as  transmitted  to 
manual  holders.  The  new  text  is  shown 
in  italics.  We  have  not  reprinted  the 
table  of  contents,  since  the  table  of 
contents  serves  primarily  as  a  finding 
aid  for  the  user  of  the  manual  and  does 
not  identify  items  as  covered  or  not 

in.  How  To  Use  the  Addenda 

This  notice  is  organized  so  that  a 
reader  may  review  the  siibjects  of  all 
manual  issuances,  memoranda, 
substantive  and  interpretive  regulations, 
coverage  decisions,  or  Food  and  Dnig 
Administration-approved 
investigational  device  exemptions 
published  during  the  time  friame  to 
determine  whether  any  are  of  particular 
interest.  We  expect  it  to  be  used  in 
concert  with  previously  published 
notices.  Most  notably,  those  tmSmiiliar 
with  a  description  of  our  Medicare 
manuals  may  wish  to  review  Table  I  (^ 
our  first  three  notices  (53  FR  21730,  53 
FR  36891,  and  53  FR  50577)  and  the 
notice  published  March  31, 1993  (58  FR 
16837),  and  those  desiring  information 
on  the  Medicare  Coverage  Issues 
Manual  may  wish  to  review  the  August 
21, 1989  publication  (54  FR  34555). 

To  aid  the  reader,  we  have  organized 
and  divided  this  ciirrent  listing  into  six 
addenda.  Addendum  I  identifies 
updates  that  changed  the  Coverage 
Issues  Manual.  We  pxibUshed  notices  in 
the  Federal  Register  that  included  the 
text  of  changes  to  the  Coverage  Issues 
Manual.  These  updates,  when  added  tQ 
material  from  the  manual  published  on 
August  21. 1989  constitute  a  complete 
tpaninil  as  of  the  end  of  the  quarter 
covered  by  this  notice.  Parties  interested 
in  obtaining  a  copy  of  the  manual  and 
revisions  should  follow  the  instructions 
in  section  IV  of  this  notice. 

Addendum  II  identifies  previous 
Federal  Registar  documents  that 
contain  a  description  of  all  previously 


published  HCFA  Medicars  and 
Medicaid  manuals  and  memoranda. 

Addendimi  III  of  this  notice  lists,  for 
each  of  our  maniuls  qr  Program 
Memoranda,  a  HCFA  transmittal 
number  unique  to  that  instruction  and 
its  sub)ect  matter.  A  transmittal  may 
consist  of  a  single  instruction  or  many. 
Often  it  is  necessary  to  use  information 
in  a  transmittal  in  conjunction  writh 
infonnatian  cnnentfy  in  the  manuals. 

Addendum  IV  sets  forth  the  revisicms 
to  the  Medicare  Coverage  Issues  Manual 
that  were  published  during  the  quarter 
covered  by  this  notice.  For  the  revisions, 
we  give  a  brief  synopsis  of  the  revisions 
as  they  appear  on  the  transmittal  sheet, 
the  manual  section  number,  and  the  title 
of  the  section.  We  present  a  con^lete 
copy  of  the  revised  material,  no  matter 
how  minor  the  revision,  and  identify  the 
revisions  by  printing  in  italics  the  text 
that  was  changed.  If  the  transmittal 
includes  material  unrelated  to  the 
revised  secticm.  for  example,  when  the 
addition  of  revised  material  causes  other 
sections  to  be  repaginated,  we  do  not 
reprint  the  unrelated  material. 

Addendum  V  lists  all  substantive  and 
interpretive  Medicare  and  Medicaid 
regulations  and  general  notices 
published  in  the  Federal  Roister 
during  the  quarter  covered  by  this 
notice.  For  each  item,  we  list  the  date 
published,  the  Federal  Register  citation, 
the  parts  of  the  Code  of  Federal 
Regulations  (CFR)  that  have  changed  (if 
applicable),  the  agency  file  code 
number,  the  tide  of  the  regulation,  the 
ending  date  of  the  comment  period  (if 
applicable),  and  the  effective  date  (if 
appUcable). 

On  September  19, 1995,  we  published 
a  final  rule  (60  FR  48417)  establishing 
in  regulations  that  certain  devices  with 
an  investigational  device  exemption 
approved  by  the  Food  and  Drug 
Administration  and  certain  services 
related  to  those  devices  may  be  covered 
under  Medicare.  That  final  rule  states 
that  we  will  announce  in  this  quarterly 
notice  all  investigatitmal  device 
exen^>tion  categorizations,  using  the 
investigational  device  exempticm 
niunbers  the  Food  and  Drug 
Administration  assipis.  Addendum  VI 
includes  listings  of  the  Food  and  Drug 
Administration-approved 
investigational  device  exemption 
nimibers  that  have  been  approved 
during  the  quarter  covered  by  this 
notice.  The  listings  are  organized 
according  to  the  categories  to  which  the 
device  ntxmbers  are  assigned  (that  is, 
.  Category  A  or  Category  B,  and  identified 
by  thfrinvestigational  device  exemption 
number).  Future  notices  will  announce 
investigational  device  exemption 
categorizations  and  the  nundiers 
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assigned  by  the  Food  and  Drug 
Administration  for  the  q^iaitw  fat  which 
the  notices  cover.        <  -  • 

IV.  How  To  ObUis  Uatod  Material 

A.  Manuals  ' 

An  individual  or  organization 
intefested  in  routinely  receiving  any 
manual  and  revisions  to  it  may  purchase 
a  subscription  to  thrt  manual,  lliose 
wishing  to  subscribe  should  contact 
either  the  Government  Printing  Office 
(GPO)  or  the  National  Technical 
Information  Service  (NTIS)  at  the  - 
following  addresses: 

Superintendent  of  Documents, 
Government  Printing  OfBce,  ATTN: 
New  Order.  P.O.  Box  371954. 
Pittsburgh.  PA  15250-7954, 

Telephone  (202)  512-1800,  Fax  number 

(202)  512-2250  (for  credit  card  orders); 

or 

National  Technical  Infoimation  Service, 
Department  of  Commerce.  5825  Port 
Royal  Road.  Springfield,  VA  22161, 
Tetoph(Hie  (703)  487-4630. 

In  addition,  individual  manual 
transmittals  and  Program  Memoranda 
listed  in  this  notice  can  be  purchased 
from  NTIS.  Interested  parties  should 
identify  the  tran8mittal(s)  they  want. 
GPO  or  NTIS  can  give  complete  details 
on  how  to  obtain  the  publications  they 
seU. 

B.  Regulationa  ajtd  Notices 

Regulations  and  notices  are  published 
in  the  daily  Fedo-al  Register.  Interested 
individuals  may  purchase  individual 
copies  or  subsoibe  to  the  Federal 
Registar  by  contacting  the  GPO  at  the 
address  given  above.  When  ordering 
individiul  copies,  it  is  necessary  to  cite 
either  the  date  of  publication  or  the 
voliune  number  and  page  nimiber. 

The  Federal  Register  is  also  available 
on  24x  microfiche  and  as  an  online 
database  through  GPO  Access.  The 
online  database  is  updated  by  6  a.m. 
each  day  the  Fedavl  Regiitor  is 
pubUshed.  The  database  includes  both 
text  and  graphics  from  Volume  59, 
Number  1  (January  2, 1994)  forward. 
Free  public  access  is  available  on  a 
Wide  Area  Information  Server  (WAIS) 
through  the  Internet  and  via 
asynchronous  dial-in.  Internet  users  can 
access  the  database  by  using  the  World 
Wide  Web;  the  Superintendent  of 
Documents  home  page  address  is  http:/ 

/www  .access.gpo.gov/su docs/,  by 

using  local  using  localWAIS  cUoit 
software,  or  by  telnet  to 
swais.access.gpo.gov,  then  login  as  guest 
(no  password  required).  Dial-in  users 
should  use  communications  software 
and  modem  to  call  (202)  512-1661;  type 


sw^s,  then  login  as  guMt  (no  passwcwd 
required). 

a  Rulings  '■"' 

We  publish  Rulings  on  an  infrequent 
basis.  Interested  individuals  can  (wtain 
copies  from  the  nearest  HCFA  Regional 
Office  orieview  them  at  the  nearest 
regional  depository  library.  We  also 
sometimes  publish  Rulings  in  the 
Federal  Ks^stw.  -*"t:-^fg 

D.  HCFA 's  Compact  Disk-Read  Only 
Memory  (CD-ROM) 

Our  laws,  regiilations,  and  manuals 
are  a^  available  on  CD-^OM,  which 
may  be  purchased  from  GPO  or  NTIS  on 
a  subscription  or  single  copy  basis.  The 
Superintendent  of  Documents  list  ID  is 
HCLRM,  and  the  stock  number  is  717- 
139-00000-3.  The  following  material  is 
on  the  CD-ROM  disk: 

•  'ntlesXI.XVm,andXIXoftheAct 

•  HCFA-related  regidations. 

•  HCFA  manuals  uid  monthly 
revisions. 

•  HCFA  program  memoranda. 
The  titles  of  the  Compilation  of  the 
Social  Security  Laws  are  current  as  of 
January  1, 1995.  The  remaining  portions 
of  CD-ROM  are  updated  on  •  monthly 
basis. 

Because  of  complaints  about  the 
unreadability  of  the  Appendices 
(Interpretive  Guidelines)  in  the  State 
Operations  Manual  (SOM),  a»  of  March 
1995,  we  deleted  these  appendices  from 
CD-ROM.  We  intend  to  re-visit  this 
issue  in  the  near  future,  and,  with  the 
aid  of  newer  technology,  we  may  again 
be  able  to  include  the  appendices  on 
CD-ROM. 

Any  cost  report  forms  incorporated  in 
the  manuals  are  included  on  the  CD- 
ROM  disk  as  LOTUS  files.  LOTUS 
software  is  needed  to  view  the  reports 
once  the  files  have  been  copied  to  a 
personal  computer  disk. 

V.  How  to  Review  Listed  Material 

Transmittals  or  Program  Memoranda 
can  be  reviewed  at  a  local  Federal 
Depository  Library  (FDL).  Under  the 
FDL  program,  government  publications 
are  sent  to  approximately  1400 
designated  libraries  throughout  the 
United  States.  Interested  parties  may 
examine  the  documehts  at  any  one  of 
the  FDLs.  Some  may  have  arrangements 
to  transfer  material  to  a  local  library  not 
designated  as  an  FDL.  To  locate  the 
nearest  FDL,  contact  any  library. 

In  addition,  individuals  may  contact 
regional  depodtory  libraries,  which 
receive  and  retain  at  leest  one  copy  of 
most  Federal  government  publications, 
either  in  printed  or  microfilm  form,  for 
use  by  the  general  public.  These 
libraries  provide  refisrence  services  and 


interlil»ary  loans;  however,  they  are  not 
sales  oudets.  Individuals  may  obtain 
information  about  the  location  of  the 
nearest  regional  depository  library  from 
any  library.  SuperintendeBt  of 
Documents  numbers  for  each  HCFA 
publication  are  shown  in  Addendrmi  m. 
along  with  the  HCFA  publication  and 
transmittal  numbers.  To  help  FTH^s 
locate  the  instruction,  use  the 
Superintended  bf  Documents  number, 
plus  the  HCFA  transmittal  number.  For 
example,  to  find  the  Intnmediary 
Manual.  Part  1 — Fiscal  Administration 
(HCFA-Pub.  13-1)  transmittal  entitled 
"Electnmic  Funds  Transfer,"  use  the 
Superintendent  of  Doctiments  No.  HE 
22.8/6-3  and  the  HCFA  transmittal 
number  126. 

VL  General  Information 

It  is  possible  that  an  interested  party 
may  have  a  specific  information  need 
and  not  be  able  to  determine  from  the 
listed  information  whether  the  issuance 
or  regulation  would  fulfill  that  need. 
Consequently,  we  are  providing 
information  contact  persons  to  answer 
general  questions  concerning  these 
items.  Copies  are  not  available  through 
the  contact  persons.  Copies  can  be 
purchased  or  reviewed  as  noted  above. 

Questions  concerning  Medicare  items 
in  Addendimi  m  may  be  addressed  to, 
Bridget  Wilhite,  Bureau  of  Program 
Operaticms,  Issuances  Staff.  Health  Care 
Financing  Administration,  S3-01-27, 
7500  Security  Blvd.,  Baltimore,  MD 
21244-1850,  Telephone  (410)  786-5248. 

Questions  concerning  Medicaid  items 
in  Addendum  III  may  be  addressed  to 
Pat  Prete,  Medicaid  Bureau,  Office  of 
Medicaid  Policy,  Health  Care  Financing 
AdministraticHi,  C4-25-02.  7500 
Security  Boulevard.  Baltimore,  MD 
21244-1850,  Telephone  (410)  786-3246. 

Questions  concerning  Food  and  Drug 
Administration-approved 
investigational  deWce  exemptions  may 
be  addressed  to  Sharon  Hippler,  Bureau 
of  Policy  Development,  Office  of 
Chronic  Care  and  Insiirance  Policy, 
Health  Care  Financing  Administration, 
C4-11-04,  7500  Security  Blvd., 
Baltimore,  MD  21244-1850,  Telephone 
(410)  786-4633. 

Questions  concerning  all  other 
information  may  be  addressed  to  Cathy 
Johnson,  Bureau  of  Policy  Development, 
Office  of  Regulations,  Health  Care 
Financing  Administration,  C5-09-05, 
7500  Security  Blvd.,  Baltimore,  MD 
21244-1850,  Telephone  (410)  786-5241. 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  93.773,  Medicare — Hospital 
Insimince,  Program  No.  93.774,  Medicare — 
Supplementary  Medical  Insurance  Program, 
and  Program  Na  93.714,  Medical  Assistance 
Program) 
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IMtad:  December  3, 1996.  <  .^^f . 

"Aaing  Dinctor,  Bureau  of  Program 
Operatioiu. 

Addendnml 

This  addendum  lists  the  publication 
dates  of  the  most  recent  quarterly  listing 
of  program  issxiances  and  coverage 
decision  updates  to  the  Coverage  Issues 
Manual.  In  addition,  for  a  complete 
listing  of  the  prior  quarterly  updates  to 


the  Coverage  Issues  Manual  please  refer 

to  the  January  3, 1995  update  (60  FR 

132). 

July  26, 1995  (60  FR  38344) 

Novonber  15. 1995  (60  FR  57435) 

April  8, 1996  (61  FR  154) 

Jime  26, 1996  (61  FR  33119) 

Addendum  II — Description  ofMenueb, 
Memoranda,  and  HCFA  Rulings 

An  extensive  descriptive  listing  of 
Medicare  manuals  and  memoranda  was 


published  on  June  9, 1988,  at  53  FR 
21730  and  supplemented  tm  September 
22, 1988,  at  53  FR  36891  and  December 
16, 1988.  at  53  FR  50577.  Also,  a 
complete  description  of  the  Medicare 
Coverage  Issues  Manual  was  published 
on  August  21, 1989,  at  54  FR  34555.  A 
brief  description  of  the  various 
Medicaid  irninitalu  and  memoranda  that 
we  maintain  was  published  on  October 
16, 1992,  at  57  FR  47468. 


Addendum  III.--Med<care  and  Medicaid  Manual  Instructions 

(April  through  June  1996] 


Trms.No. 


Mmual/Subject/Pubication  No. 


Iniannedlery  Itanuel 
Part  1— Fiscal  Admlntetratlon  (HCFA  Pub.  13-1) 
(Superintendent  of  Oocumsnts  No.  HE  22.8W-4) 


126 


Electronic  Funds  Transfer 


Intsmtsdlary  Manual 
Pwt  »-nAudns,  Retonburssment  Progrsm  Administration  (HCFA  Pub.  13-2)  (Superintendent  of  Pocutnsnts  No.  HE  22Mt-a) 


406 
407 


Maximum  Payment  For  Rural  HeaNh  Clinics 

Maximum  Payment  Per  Visit  for  Freestanding  Federally  Qualified  Health  Centers 
Assessment  of  Benefit  Savings  Attrttxjtable  to  Mednal  Review  Activities 
Completion  of  the  RBS 


Intsrmsdiary  Manual 

Part  3-Clalfns  Process  (HCFA  Pub.  13-3) 

(Supertntsndent  of  Documents  No.  HE  22.8/3-1) 


1674 


1675 
1676 
1677 


1678 


1679 
1680 
1681 


A^jhabetic  Listing  of  Data  Elements 

Medical  Review  Attachment  Data  DefinHiorw  and  Codes 

Requirements  by  Record  Type  and  Field  (Data  Elemert)  for  Outpatient  Rehabilitative  Services 

VaHdaiing  Infomnation  fa  Outpatient  Rehabilitation  Plan  of  Treatment  Submissions 

HCPCS  for  Hospital  Outpatient  Radiology  Services  and  Other  Diagnostic  Procedures 

Outpatient  Otiservation  Services 

Conditions  To  Be  Met  For  Coverage  of  Home  Heatlh  Senices 

Reasonable  and  Necessary  Services 

In^jact  of  Other  Available  Care  Givers  and  Other  AvaHabie  Coverage  on  Medicare  Coverage  of  Home  Health  Services 

CondWons  Patient  Must  Meet  To  Qualify  For  Coverage  of  Home  Health  Services 

Confined  to  ttw  Home 

Services  are  Provided  Under  a  Plan  of  Care  Established  and  Approved  by  a  Ptiysidan 

Under  the  Care  of  a  Physician 

Needs  SkHled  Nursing  Care  on  an  Intemilttent  Basis  or  Physical  Tlwapy  or  Speech-Language  Pathology  Services  or  Has 

Continued  Need  for  Occupational  Therapy 
Physician  Certification 

Coverage  of  Services  Whic^  Estabftsh  Home  HeaNh  EHgfcWy 
Skilled  Nursing  Care 
Skilled  Therapy  Services 

Skilled  Nursing,  Physical  Therapy,  Speech^jmguage  Palhology  Sen/ices,  and  Occupational  Therapy 
Home  Health  Aide  Services 

Medical  Social  Services 

Medk»l  Supplies  (Except  for  Drugs  and  Biologicals)  and  the  Use  of  Durable  Medkal  Equipment 

Services  of  Interns  arxl  Residents 

Part-time  or  Intermittent  Home  Health  Akle  and  Skilled  Nursing  Senncer 

Non-eligibility  Hospital  Insurance 

Number  of  Home  Health  Visits  Under  Hospit^  Insurance  (Part  A) 

Number  of  Home  Health  Visits  Under  Supplementary  Medteal  Insurance  (Part  B) 

Visit  Defined 

Counting  Visits 

Specific  Exclusions  from  Coverage  as  Home  Health  Services 

Physfcian  Certification  for  Medwal  and  Other  Health  Services  Furnished  by  Home  Health  Agency 

Osteoporosis  Injectxxis  as  HHA  Benefit 

Ptrysician  Acknowledgment 

Processing  No-Payment  Bills 

PRO  Reporting  on  Medcal  Review 

Pneumococcal  Pneumonia,  Influenza  Virus  and  Hepatitis  B  Vaccines 

Claims  Processing  Timeliness 

HCPCS  for  Hospital  Outpatient  Radtotogy  Services  and  Other  Diagnostk:  Procedures 
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lAprl  through  June  1996] 


TranB.Na 


Manual/Subj0ct/Pubiication  No. 


1682 

1683 


Pneumococcal  Pneumonia.  Influenza  Vkus  and  HepeMis  B  Vaodnes 
Stem  Gel  Tranapiantetion  <      ^  v^ 

Alogeneic  Stem  Cel  Transplantation 
Autologous  Stem  Cel  Transpiantaiion 
BMng  for  Stam  Cel  Transplantation 


f^f  rtafi  Manual 
Part  1— Fiscal  Admintatrallon  (HCFA  Pub.  14-1) 
(Superlntandsnt  of  Documents  Na  HE  22J^-2) 


120 


Electronic  Funds  Transfer 


Part  2-Program  Admlnletrtton  (HCFA  Pub.  14-2) 
(Superintendent  of  Documents  Na  HE  22J^-^ 


133 


•      Funcbonel  Standards  for  Claims  Processing  Operations 


Carrtsrs  Manual 

Part  »-Caaims  Proceee  (HCFA  Pub.  14-3) 

(Supsrintsndsnt  of  Documente  No.  HE  22M7) 


1530  •       Local  MR  Polcy 

The  Carrier  Advisory  Committee  ''    •..;-,'•  iv -.  L'     < 

Medfcal  Review  Prepayment  Screens  .-r.       Vv-'  i  ,«\/  * 

CMR  Case  Selection  .:->;...  ,.-c.:     . 

Carrier  Coordination  With  Peer  Review  Organization   -  .-  * 
Data  Aralysis  to  Idsntify  Aberrancies 

Standard  Poslpeyment  Data  Reports  '''■-.. 

Prepeyment  MR  and  Audit  Trail 
«  Categories  of  MR  Screens  ' 

■?      HCFA  Mandated  and  I^FA  Optionai  MN  Screens  Determination 

1540  •       Reasonableness  arxj  Necessity  *-^ 

1541  •       Chemottierapy  Administration  Codes 

1542  •       Beneidary  Addtass  Change 

1543  •       Claims  for  Outpatient  Services  Fumished  by  s  Physical  or  Occupational  Therapist  In  Independent  Practice 

1544  •       Payable  Physical  Therapy 

1545  •       Definition  o(  a  Global  Surgical  Package  ;  %    - 

BiMng  Requiremenis  for  Global  Surgeries  ■^.\ 

Claims  Review  for  Global  Surgeries  V.> '•, 

Adjudfoation  of  Claims  for  Global  Surgsfies  * 

Potrtpayment  Issues  ^' •  >r  ..  -i 

Ctairns  for  MuMple  Surgeries  .-.'«. 

Claims  for  BitateFal  Surgeries  *       •■-.'  -^   .;'-'-. . 

Claims  for  Co-  arvl  Team  Surgeons 

ClBims  for  Aneathoeia  Services  Performed  on  and  After  January  1 .  1992 

Biing  for  Portabto  X-ray  Set-up  Sendees  -^^    .    ^. 

1546  •       Telephone  Services  •---.. 

DeflnMion  of  Physician  for  Care  Plan  Oversight  Services        .v- '     'ie/.v 
Otologic  Evaluaions  ■         -  u.    ■ 

Monthly  Capitation  Payment  Method  for  Physician's  Services  Furnished  to  Patients  on  Maintenance  Dialysis 
Daly  Visit  Chwges  forlnpetient  Hoepital  Visits 
Correct  Coding  Policy  ■-.*.. 

1547  •       Chemotherapy  Administration  Codes 

Bitting  Procedures  for  MaxiUofactal  Services 

Clainrts  for  Transportation  in  Coruiection  With  Furnishing  Diagnostic  Tests 

Payment  for  Certain  Physician  Services  Performed  in  Facility  Settings  . ,'' '  '  / 

Car  I  toi  B  Manual 
Part<    Profession^  Relations  (HCFA  Pub.  t4-4) 
'    (Superintendent  of  Documente  No.  HE  22.1/7-4) 


12 


Nor^Certified  Provider/Supplier  Enrolment 
Enrollment  Instructions  for  New  Medfoare  Providers/Si 
Enrolment  Procedures  for  Al  Applicants 
ProMdsr/Suppier  Specific  Procedures 
Procedures  for  Denials  and  Appeals 
Request  for  AddKionai  Information 
Provider/Suppler  Education 
Data  CoNediorVMaintenance  Requiremente 
Tracking  Requirements 
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(April  through  June  199q 

Trans.  No. 

ManuavSubjectrPuncaDon  No. 

>\«  r:-                  Piuyisni  Mwnofsndum 

tntMimdiMlM  (HCFA  Pub.  60A) 
(SupwIntwKtont  of  DocuiMnt*  No.  HE  22J«-5) 

A-96-1 

•      DiMng  of  CPT-4  Code  83721 ,  Direct  Measurement  Lipoprotein;  Low  Density  Upoprotetn  Cholesterol 

Program  Memorandum 
(Superintendent  of  Documents  No.  HE  22.8/8-6) 

, .« 

AB-«6-3 
AB-9&-4 
AB-96-6 
AB-96-6 

•  New  ModHier  for  Latxxatory  Services 

•  Requirement  to  HaK  Payments  for  Non-Covered  Items  and  Services  or  for  Previous  Errorteous  Payments 

•  New  Waived  Test 

•  Establishment  of  the  Mednare  Fraud  Infomiation  Specialist  Position 

Program  Memorandum 

Regional  OfflcM  Standard  and  CarWIcatkMi  (HCFA  Pub.  54) 

(Superintendent  of  Documents  No.  HE  22.28«:«0-1) 

96-1 

•       OvM  IMoney  Penalty  Cblections  Procedures 

Hoapltal  Manual 

(HCFA  Pub.  10) 

Superlntandent  of  Documents  No.  HE  22.8/2) 

688 
689 
690 
691 


693 
694 
695 


HCPCS  for  Hospital  Outpatient  Radiology  and  Other  Diagnostic  Procedures 

Outpatient  Ot)6ervation  Services 

Physician  Acknowledgment 

Pneumococcal  Pneumonia,  Influenza  Virus  and  Hepatitis  B  Vaccines 

Claims  Processing  Timeliness 

HCPCS  for  Klospital  Outpatient  Radiology  and  Other  Diagnostic  Procedures 

Pneumococcal  Pneumonia,  Influenza  Virus  and  Hepatitis  B  Vaccines 

Stem  Celt  Transplantation 

Allogeneic  Stem  Cell  Transplantation 

Autologous  Stem  Cell  Transplantation 

Biing  for  Stem  Cefl  Transplantation 


Clulstian  Science  Sanatorium  Hospital  Manual  Suppiament 

(HCFA  Pub.  32) 

(Superintendent  of  Documenta  No.  HE  22.8/2-2) 


35 
38 


Claims  Processing  Timeliness 

Pneumococcal  Pneumonia,  Influenza  Virus  and  Hepatitis  B  Vaccines 


Home  Health  Agency  Manual 

(HCFA  Pub.  11) 

(Supertntsndant  of  Documenta  No.  HE  22.8/5) 


277 


Honw  Health  Agency 

Rehabilitation  Centers 

Reasonat)le  and  Necessary  Services 

Impact  of  Other  Available  Care  Givers  and  Other  Availabte  Coverage  on  Medicare  Coverage  of  Home  Health  Services 

Corxlitions  the  Patient  Must  Meet  to  Qualify  tor  Coverage  of  Home  Health  Services 

Confined  to  ttie  Home 

Services  are  Provided  Under  a  Plan  of  Care  Estatriished  and  Approved  by  a  Pttysician 

Under  the  Care  of  a  Ptrysician 

Needs  Skilled  Nursing  Care  on  an  Intermittent  Basis,  or  Physk»l  Therapy  or  Speech-Language  Pathotogy  Services  or  Has 

Continued  Need  for  Occupatfonal  Therapy 
Ptiysk:ian  Certificatfon 

Coverage  of  Servwes  Whk:h  Estat)lish  Home  Health  EKgitjUity 
Skilled  Nursing  Care 
Skilled  Therapy  Services 

Skilled  Nursing  Care,  Physkal  Therapy.  Speech-Language  Pathofogy  Services,  and  Occupational  Therapy 
Home  Health  Aide  Servk^s 
Medcal  Social  Servces 

Medical  Supplies  (Except  for  Drugs  and  Bfotogcais)  and  ttte  Use  of  Durable  Medkal  Equipment 
Servx»s  of  Interns  and  Reskjents 
Outpatient  Servk«s 

Part-time  or  Intennittent  Home  Health  Akie  and  Skiiied  Nursing  Services 
Non-eligible  Under  Hospital  Insurance 
Number  of  Home  Health  Visits  Under  Hospital  Insurance  (Part  A)    .  *• 
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Trans.  No. 


Manual/Subject/Pubtication  No. 


278 
279 


84 

85 
86 
87 


Number  of  Home  Health  Visits  Under  Supplementary  Medtoal  Insurance  (Part  B) 

Visit  Defined 

Counting  Visits 

Specific  Exclusions  From  Coverage  as  Home  Health  Services    -,  „^ 

Biling  for  Osteoporosis  Injections  '"'- 

Ctaims  Processing  Timeliness 

Pneumococcal  Pneumonia.  Influenza  Virus  and  Hepatitis  B  Vaccines 


SklM  Nursliig  FacOtty  ItanuH 

(HGFA  Pub.  12) 

(Supsrintandsnt  of  DocuiMnts  No.  HE  2&aO) 

343 

•      Claims  Processing  Timeliness 

344 

•       Speaal  Bung  instrucoons  tor  rneumoooccai  rneumonia,  innuerua  virus  ana  Hepaotis  a  vaocmes 

Rural  Health  Clinic  and  Federally  QuaNfled  HMlth  Centers  Manual 

(HCfAPub.27) 

(Supertntsndant  of  Oocumonta  No.  HE  22J/19:986) 

22 
23 

•  Rural  Health  Clinics 

Feder^  Quafified  Health  Centers                             ,.•. . ,-  . 

•  uaims  rrocesstng  i  monness 

rWriM  uywyw  rscMiy  Miniwi  iNon-fKMpim  upvrviwii 

(HGFA  Pub.  29) 

(SuperlntMKlent  of  Documents  No.  HE  22.8/13) 

72 
73 
74 

•  Pneumococcal  Pneunxxiia  and  Influenza  Virus  Vaccines 

•  Claims  Processing  Timeliness 

•  Covered  Home  Dialysis  Equipment 
Non-coveiad  Home  Dialysis  Equipment 

Haeniea  Mamial 
(HGFA  Pub.  21)      . 
(Supertntsndent  of  Documents  Na  HE  22Jn9 

48 
49 

•  uaims  rrocessvig  imoHnoss 

•  Biling  Hospice  Ctaims  for  Pneumococcal  Pneumonia  and  Influerua  Virus  Vaccines 

Outpatient  Ptiyalcai  Therapy  and  Comprehensive  Outpatient  Rehabilitation  FacHity  Manual 

(HCFA  Pub.  9) 
(Supartatandant  of  Doeumanta  No.  HE  22jra) 

124 
125 

•  Claims  Processing  Timeliness 

•  Pneurrxjcoccai  Pneumonia,  Influenza  Virus  and  Hepatitis  B  Vaccine 

Covaraga  lasuaa  Manual 

(HCFA  Pub.  6) 

Superintendent  of  Documenta  No.  HE  22.8/14) 

Blood  Platelet  Transfusions 
Stem  Cell  Transplantation 
Osteogenic  Stimulalion 
Infusion  Pumps 
AduK  Liver  Transplantalion 


Provider  Relmburaemant  Manual 

Part  1— (HCFA  Pub.  15-1) 

(Superintendent  of  Documents  No.  HE  22.8/4) 


383 
384 


Changing  Bases  for  Allocating  Cost  Centers  or  Order  in  Which  Cost  Centers  Are  Allocated 
Provider  Charge  Structure  as  Basis  for  Apportionment 


N 


ProvMar  Relmburaemant  Manual 

Part  It— (HCFA  Pub.  15-1 1-A) 

(Superintendent  of  Documents  No.  HE  22JM) 


18 


Cost  Report  Due  Dates 

Filiog  of  Cost  Reports  by  Providers  of  Chain  Organization  or  Other  Group  of  Providers 
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Addendum  III.— Medicare  and  Medicaid  Manual  Instructions— Cootinued 

[April  through  June  1996] 


Trans.  No. 


Manual/Subject/Pubiication  No. 


Provktor  Ralmbursement  Manual 

Part  IMHCFA  Pub.  15-11-AB) 

(Supartntendant  of  Documants  No.  HE  22^^ 


8 
9 


Coat  Roporting  Forms 

Etedronic  Reporting  Specifications  for  Fornv2552-92 


Provktof  Raimbursamant  Manual 
r         Pan  IMHCFA  Pub.  15-11-AF) 
(Superintendent  of  Docuntenta  No.  HE  22^^ 


General 

Woricsheet  A— Reclassification  and  Adfustment  of  Trial  Balance  of  Expenses 

WorKshe^  A-5— Adjustments  to  Expenses 

Worioheet  B— Cost  Allocation— General  Service  Costs  and  Worioheet  B-1  Cost  AHocatiorv- Statisticat  Basis 

State  Medicaid  Manual    Part  2-Stata  Organization  and  Qanaral  Administration 

(HCFA  Pub.  4S-2) 
(Supartntendant  of  Documents  No.  HE  22.8/10) 


•      Early  and  Pariodk:  Screening.  Diagnostic  and  Treatment  Report  (Form  HCFA-416) 


Stale  Medicaid  Manual— Part  4— Sarvloas 

(HCFA  Pub.  46-4) 

(Superintendent  of  Documents  No.  HE  22^10) 


Institutions  for  Mental  Diseases 


Stale  Medicaid  Manual    Part  6— Payment  for  Servlcaa 

(HCFA  Pub.  46-6) 

(Suparimendant  of  Documanta  No.  HE  22.8/10) 


30 


•       A  Listing  of  MuMple  Source  Dnjgs 


Madtearv/Madlcald  Sanction    RalnitalawieiU  naport 
(HCFA  Pub.  69) 


9w'  V 


Report  of  Physicians/Practitioners,  Providers  and/or  Other  Health  Care  Suppliers  Exduded/Reinstated— May  1996 
Rejxirt  of  Physictans/Practitioners,  Providers  and/or  Other  HeaNh  Care  Suppliers  Excluded/Reinstated— June  1996 


Addendnm  IV — Medicare  Conraraga 
Isauas  Manoal  April  Through  June 
1996— 

Transmittal  No.  84;  section  35-30, 
CMANGED  PROCEDURES— EFFECTIVE 
DATE:  For  services  performed  on  or 
after  May  24, 1996. 

Section  35-30.  Blood  Platelet 
Transfusions. — ^This  section  is 
reorganized  to  separate  blood  platelet 
tran^sions  from  bone  marrow 
transplants. 

Section  35-30.1,  Stem  Cell 
Transplantation. — ^This  section 
dedesignates  and  revises  material 
previously  contained  in  section  35-30.B 
and  C.  to  clarify  that  the  policy  for  bona 
marrow  transplants,  a  type  of  stem  cell 
transplantation,  applies  to  all  types  of 
stem  cell  transplaqts.  Multiple  myeloma 
is  added  to  the  conditions  for  which 
stem  cell  transplantation  is  excluded 
frx>m  coverage. 

DISCLAIMER:  llie  revisitm  date  and 
transmittal  number  only  apply  to  the 
italicized  mateiiaL  All  other  material 


was  previously  published  in  the  mantial 
and  is  only  being  reprinted. 

35-30    Blood  Platelet  Transfusions 

Effective  for  services  performed  on  or 
after  August  1, 1978,  blood  platelet 
bansplants  are  safe  and  effective  for  the 
correction  of  thicHnbocytopenia  and 
other  blood  defects.  It  is  covered  under 
Medicare  when  treatment  is  reasonable 
and  necessary  for  the  individual  patient. 

35-30.1    Stem  Cell  Transplantation 

Stem  cell  transplantation  is  a  process 
in  which  stem  cells  are  harvested  frtun 
either  a  patient's  or  donor's  bone 
marrow  or  peripheral  blood  for 
intravenous  innision.  The  transplant 
can  be  used  to  efiiect  hematopoietic 
reconstitution  following  severely 
myelotoxic  doses  of  chemotherapy 
(iroCT)  and/or  radiotherapy  used  to 
treat  various  malignancies.  Allogeneic 
stem  cell  transplant  may  also  be  used  to 
restore  function  in  recipients  having  an 
inhoited  or  acquired  deficiency  or 
defacL 


A.  Allogeiieic  Stem  Cell 
Transplantation. — ^Allogeneic  stem  cell 
transplantation  (ICCX-9-CM  codes  41.02 
and  41.03)  is  a  procedure  in  which  a 
portion  of  a  healthy  donor's  stem  cell  or 
t>one  marrow  is  obtained  and  prepared 
for  intravenous  infusion. 

1.  Covered  Conditions.— Tim 
following  uses  of  allogeneic  bone 
marrow  transplantation  are  covered 
under  Medicare: 

•  Efiiective  for  services  performed  on 
or  after  August  1, 1978,  for  the  treatm^it 
of  leukemia,  leukemia  in  remission 
(ICD-9-CM  codes  204.00  throu^ 
208.91),  or  aplastic  anemia  (ICD-9-CM 
codes  284.0  through  284.9)  when  it  is 
reasonable  and  necessary;  and 

•  Efiiective  for  services  performed  on 
or  after  June  3, 1985,  for  the  treatment 
of  severe  combined  immunodeficiency 
disease  (SOD)  (ICD-9-CM  code  279.2). 
and  for  the  treatment  of  Widuitt-Aldridi 
syndrome  (ICD-9-CM  279.12), 

2.  Noncovered  Cmiditions. — Effsctive 
May  24, 1996,  allogeneic  stem  cell 
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transplantation  is  not  covered  as 
treatment  for  multiple  myeloma  (ICD-9- 
CM  codes  203.0  and  238.6). 
B.  Autologous  Stem  Cell 
Transplantation  (Effective  fm  Serrices 
Pafonned  on  or  After  04/28/89). — 
Autologous  stem  c»ll  transplantation 
(ICD-9-CM  procedure  code  41.01  or 
41.04)  is  a  technique  for  restoring  stem 
cells  using  the  patient's  own  previously 
stored  cells. 

1.  Covered  Conditions. — Autologous 
stem  cell  transplantation  (ICE)-9-CM 
code  41.01,  CPT-4  code  38241)  is 
considered  reasonable  and  necessary 
under  §  1862(a)(1)(A)  of  the  Act  for  the 
following  conditions  and  is  covered 
imder  Medicare  for  patients  with: 

•  Acute  leukemia  in  remission  (ICD- 
9-C:M  codes  204.01,  l)rmphoid:  205.01, 
myeloid:  206.01,  monocytic:  207.01, 
acute  erythremia  and  erythroleukemia; 
and  208.01 ,  unspecified  cell  type)  who 
have  a  high  probability  of  relapse  and 
who  have  no  human  leucocyte  antigens 
(HLA)-matched: 

•  Resistant  non-Hodgkin's 
lymphomas  (ICD-9-CM  codes  200.00- 
200.08,  200.10-200.18,  200.20-200.28, 
200.80-200.88,  202.00-202.08,  202.80- 
202.88.  and  202.90-202.98)  or  those 
presenting  with  poor  prognostic  Caatures 
following  an  initial  response; 

•  Reciurent  or  refractory 
neuroblastoma  (see  ICD-9--CM 
Neoplasm  by  site,  malignant);  or 

•  Advanced  Hodgkin's  disease  (ICD- 
9-CM  codes  201.00-201.98)  who  have 
failed  ccmventional  therapy  and  have  no 
HLA-matched  donor. 

2.  Noncovered  Conditions. — 
Insufficient  data  exist  to  establish 
definite  conclusions  regarding  the 
efficacy  of  autologous  stem  cell ' 
transplantation  for  the  following 
conditions: 

•  Acute  leukemia  not  in  rmnission 
(ICD-9-CM  codes  204.00,  205.00, 
206.00,  207.00  and  208.00); 

•  Chronic  granulocytic  leukemia 
(ICD-O-CM  codes  205.10  and  205.11); 

•  Solid  timiors  (other  than 
neuroblastoma)  (ICD-9-CM  codes 
140.0-199.1);  or 

•  EfifBctive  May  24, 1996,  multiple 
myeloma  (ICD-9-CM  code  203.0  and 
238.6). 

In  these  cases,  autologous  stem  cell 
transplantation  is  not  considered 
reasonable  and  necessary  within  the 
meaning  of  S  1862(a)(1)(A)  of  the  Act 
and  is  not  covered  under  Medicare. 

Trannnittal  No.  85;  section  35-48, 
CHANGED  IMPLEMENTING 
INSTRUCTIONS— EFFECTIVE  DATE: 
SERVICES  PERFORMED  ON  OR  AFTER 
07/01/96. 

SECnCW  35-48,  OSTEOCTNIC 
STIMULATION,  is  revised  to  expand 
coverage  of  this  procedure  and  provide 


additional  clarification.  Tlie  following 
changes  have  been  made. 

•  Coverage  of  osteogenic  stimulation, 
used  ncnunvasively  or  invasively,  is 
expanded  to  include  its  use  as  an  .^ 
adjimct  to  spinal  fusion  surgery  f(V  ■ 
certain  patients;  and 

•  Clarification  is  provided  when 
noninvasive  osteogenic  stimulation  is 
indicated  after  failed  fusion. 

35-48  OSTEOGENIC  STIMULATION 
(Effective  for  services  performed  on  and 
after  September  15, 1980.)  -     ^ 

Electricalstimulation  to  augments  >    ^ 
bone  repair  can  be  attained  either 
invasively  or  noninvasively.  Invasive 
devices  provide  electrical  stimulation 
directly  at  the  fracture  site  either 
throu^  percutaneously  placed  cathodes 
or  by  implantation  of  a  coiled  cathode 
wire  into  the  fracture  site.  The  power 
pack  for  the  latter  device  is  implanted 
into  soft  tissue  near  the  fracture  site  and 
subcutaneously  connected  to  the 
cathode,  creating  a  self-contained  '  '' 
system  with  no  external  components, 
llie  power  supply  for  the  former  device 
is  extenully  pla(»d  and  the  leads 
connected  to  the  inserted  cathodes. 
With  the  noninvasive  device,  opposing 
pads,  wired  to  an  external  power 
supply,  are  placed  over  the  cast.  An 
electromagnetic  field  is  created  between 
the  pads  at  the  fracture  site. 

Noninvasive  Stimulator. — The 
noninvasive  stimulator  device  is 
covered  only  for  the  following 
indicatioDs: 

•  Nonunion  of  loiu  bone  fractures; 

•  Failed  fusion,  when  a  minimum  of 
nine  months  has  elapsed  since  the  last 
surgery; 

•  Congenital  pseudarthroses;  and 

•  As  an  adjunct  to  spinal  fusion 
surgery  for  patients  at  high  risk  of 
pseudarthrosis  due  to  previously  failed 
spinal  fusion  at  the  same  site  or  for 
those  undergoing  multiple  level  fusion. 
A  multiple  level  fusion  involves  3  or 
more  vertebrae  (e.g.,  L3-L5,  L4-S1,  etc). 

ihvasjve  (Implantable)  Stimulator. — 
The  invasive  stimulator  device  is 
covered  only  for  the  following    •    •  sr- 
indicaticms: 

•  Nonunion  of  long  bone  frac 

•  As  an  adjuinct  to  spinal  fusion 
siiTgery  for  patients  at  high  risk  of 
pseudarthrosis  due  to  previousjy^led 
spinal  fusion  at  the  same  site  or  for 
those  undergoing  multiple  level  fusion. 
A  multiple  level  fusion  involves  3  or 
more  vertebrae  (e.g.,  L3-L5,  L4-S1,  etc). 

Nonunic»i,  for  aB  types  of  devices,  is 
considered  to  exist  only  after  six  or 
mate  months  have  elapsed  without 
healing  of  the  fracture. 

Transmittal  Ne.  86;  section  60-14, 
NEW  IMPLEMENTING 
INSTRUCTIONS— EFFECTIVE  DATE: 


Services  Beginning  on  or  after 
September  1, 1996. 

Section  60-14,  Infusion  Pumps,  is 
revised  to  exclude  coverage  of 
vancomycin  used  with  an  external 
infusion  pump.  There  is  insufficient 
evidence  to  support  the  necessity  of 
using  an  external  infusion  pump,  " 
instead  of  a  disposable  elastomeric 
pump  or  the  gravity  drip  method,  to 
administer  vancomycin  in  a  safe  and 
appropriate  manner. 

DISCLAIMER:  The  revision  date  and 
transmittal  number  only  apply  to  the 
italicized  material  All  other  material 
was  previously  published  in  the  manual 
and  is  only  being  reprinted. 

60-14  INFUSION  PUMPS 

THE  FOLLOWING  INDICATIONS 
FOR  TREATMENT  USING  INFUSION 
PUMPS  ARE  COVERED  UNDER 
MEDICARE: 

A.  External  Infusion  Pumps. — 

1.  Iron  Poisoning  (Effective  for 
Services  Performed  On  or  After  9/26/ 
84). — ^When  used  in  the  administration 
of  deferoxamine  for  the  treatment  of 
acute  iron  poisoning  and  iron  overload, 
only  external  infusion  pumps  are 
covered. 

2.  Thromboembolic  Disease  (Effective 
for  Services  Performed  On  or  After  9/26/ 
84). — ^When  \ised  in  the  administration 
of  heparin  for  the  treatment  of 
thromboembolic  disease  and/or 
pulmonary  emboUsm,  only  external 
infusion  pumps  used  in  an  institutional 
setting  are  covered. 

3.  Chemotherapy  for  Liver  Cancer 
(Effective  for  Services  Performed  On  or 
After  1/29/85).— The  external 
chemotherapy  infusion  pump  is  covered 
when  used  in  the  treatment  of  primary 
hepatocellular  carcinoma  or  colorectal 
cancer  where  this  disease  is 
unresectable  or  where  the  patient 
refuses  surgical  excision  of  the  tumor. 

4.  Morphine  for  Intractable  Cancer 
Pain  (Effective  for  Services  Performed 
On  or  After  4/22/85). — ^Morphine 
infusion  via  an  external  infusion  pun^> 
is  covered  when  used  in  the  treatment 
of  intractable  pain  caused  by  cancer  (In 
either  an  inpatient  or  outpatient  setting, 

_^  a  hospice).  Other  uses  of 

external  infusion  pimips  are  covered  if 
the  contractor's  medical  staff  verifies  the 
appropriateness  of  the  therapy  and  of 
the  prescribed  pmnp  for  the  individual 
patient. 

Note:  Payment  may  also  be  made  for  drugs 
necessary  Car  the  effective  use  of  an  external 
infusion  pump  as  long  as  the  drug  being  used 
with  the  pump  is  itself  reasonable  and 
necessary  for  the  patient's  treatment. 

B.  Implantable  Infusion  Pumps. —    . 
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1.  Chemotherapy  for  Liver  Cancer 
(Effective  for  Services  Performed  On  or 
After  9/26/84).— The  implantable 
infusion  piunp  is  covered  for  intra- 
arterial infusion  of  5-FUdR  for  the 
treatment  of  Uver  cancer  for  patients 
with  primary  hepatocellular  carcinoma 
or  Duke's  Class  D  colcvectal  cancer,  in 
whom  the  metastases  are  limited  to  the 
liver,  and  where  (1)  the  disease  is 
imresectable  or  (2)  where  the  patient 
refuses  s\irgical  excision  of  the  timior. 

2.  Anti-Spasmodic  Drugs  for  Severe 
Spasticity. — An  implantable  infusion 
pump  is  covered  when  used  to 
administer  anti-spasmodic  drugs 
intrathecally  (e.g.,  baclofen)  to  treat 
chronic  intractable  spasticity  in  patients 
who  have  proven  unre^Mjnsive  to  less 
invasive  medical  therapy  as  determined 
by  the  following  criteria: 

•  As  indicated  by  at  least  a  6-week 
trial,  the  patient  cannot  be  maintained 
on  noninvasive  methods  of  spasm 
control,  such  as  oral  anti-spasmodic 
drugs,  either  because  these  methods  fail 
to  control  adequately  the  spasticity  or 
produce  intolerable  side  effects,  and 

•  Prior  to  pump  implantation,  the 
patient  must  have  responded  favorably 
to  a  trial  intrathecal  dose  of  the  anti- 
spasmodic drug. 

3.  Opioid  Drugs  for  Treatment  of 
Chronic  Intractable  Pain. — An 
implantable  infusion  piunp  is  covered 
when  used  to  administer  opioid  drugs 
(e.g.,  morphine)  intrathecally  or 
epidurally  for  treatment  of  severe 
chronic  intractable  pain  of  malignant  or 
nonmahgnant  origin  in  patients  who 
have  a  Ufa  expectancy  of  at  least  3 
monthft  and  who  have  proven 
unresponsive  to  less  invasive  medical 
therapy  as  determined  by  the  follovdng 

criteria: 

•  The  patient's  history  must  indicate 

that  he/she  would  not  respond 
adequately  to  non-invasive  methods  of 
pain  control,  such  as  systemic  opioids 
(including  attempts  to  eliminate 
physical  and  behavioral  abnormalities 
which  may  cause  an  exaggerated 
reaction  to  pain);  and 

•  A  preliminary  trial  of  intraspinal 
opioid  drug  administration  must  be 
undertaken  with  a  temporary 
intrathecal/epidural  catheter  to 
substantiate  adequately  acceptable  pain 
relief  and  degree  of  side  effects 
(including  effects  on  the  activities  of 
daily  living)  and  patient  acceptance. 

4.  Coverage  of  Other  Uses  of  ; 
Implanted  Infusion  Pumps. — 


Determinations  may  be  made  on 
coverage  of  other  uses  of  implanted 
infusion  pumps  if  the  contractor's 
medical  staff  verifies  that: 

•  The  drug  is  reasonable  and 
necessary  for  the  treatment  of  the 
individual  patient; 

•  It  is  medically  necessary  that  the 
drug  be  administered  by  an  implanted 
infusion  pump;  and 

•  The  FDA  approved  labeling  for  the 
pimip  must  specify  that  the  dn^  being 
admhiistered  and  the  purpose  for  which 
it  is  administered  is  an  indicated  use  for 
the  piunp. 

5.  Implantation  of  Infusion  Pump  Is 
Contraindicated.— The  implantation  of 
an  infusion  pump  is  contraindicated  in 
the  following  patients: 

•  Patients  with  a  known  allergy  or 
hypersensitivity  to  the  drug  being  used 
(e.g.,  oral  baclofen,  morphine,  etc.); 

•  Patients  who  have  an  infection; 

•  Patients  whose  body  size  is 
insufficient  to  support  the  weight  and 
bulk  of  the  device;  and 

•  Patients  with  other  implanted 
programmable  devices  since  crosstalk 
between  devices  may  inadvertently 
change  the  prescription. 

Note:  Payment  may  also  be  made  for  drugs 
necessary  for  the  effective  use  of  an 
implantable  infusion  pump  as  long  as  the 
drug  being  used  with  the  pump  is  itself 
reasonable  and  necessary  for  the  patient's 
treatment. 

THE  FOLLOWING  INDICATIONS 
FOR  TREATMENT  USING  INFUSION 
PUMPS  ARE  NOT  COVERED  UNDER 
MEDICARE: 

A.  External  Infusion  Pumps. — 

1.  Diabetes  (Effective  for  Services 
Pmformed  On  or  After  1/29/85).— The 
use  of  an  external  infusion  pump  for  the 
subcutaneous  infusion  of  insulin  in  the 
treatment  of  diabetes  is  not  covered. 

2.  Vancomycin  (Effective  for  Services 
Beginning  On  or  After  September  1, 
1996). — Medicare  coverage  of 
vancomycin  as  a  durable  medical 
equipment  infusion  pump  benefit  is  not 
covered.  There  is  insufficient  evidence 
to  support  the  necessity  of  using  an 
external  infusion  pump,  instead  of  a 
disposable  elastomeric  piunp  or  the 
gravity  drip  method,  to  administer 
vancomycin  in  a  safe  and  appropriate 
manner. 

B.  Implantable  Infusion  Pump. — 
1.  Thromboembolic  Disease  (Effective 

for  Services  Performed  On  or  After  9/26/ 
54  j.^According  to  the  Public  Health 
Service,  there  is  insufficient  published 


rliniml  data  to  support  the  safety  and 
effectiveness  of  the  heparin  implantable 
pump.  Therefore,  the  use  of  an 
implantable  infusion  pump  for  infusion 
of  heparin  in  the  treatment  of  recurrent 
thromboembolic  disease  is  not  covered. 

Transmittal  No.  87;  Section  35-53, 
CHANGED  POUCY  INSTRUCTIONS- 
EFFECTIVE  DATE:  For  services 
performed  on  or  after  July  15, 1996. 

Section  35-53,  Adult  Liver 
Transplantation,  has  been  revised  to 
expand  Medicare  coverage  of  Uver 
transplantation  to  include  all  end  stage 
liver  disease  diagnoses  expect  for 
hepatitis  B  or  malignancies. 

DISCLAIMER:  The  revision  date  and 
transmittal  number  only  apply  to  the 
italicized  material.  All  other  material 
was  previously  pubUshed  in  the  manual 
and  is  only  being  reprinted. 

These  instructions  should  be 
implemented  within  your  current 
operating  budget. 

35-53    ADULT  UVER 
TRANSPLANTATION 

A.  Genera/.— Effective  July  15. 1996,    '. 
adult  liver  transplantation  when 
performed  on  beneficiaries  with  end 
stage  liver  disease  other  than  hepatitis  B 
or  malignancies  is  covered  under 
Medicare  when  performed  in  a  facility 
which  is  approved  by  HCFA  as  meeting 
institutioDial  coverage  criteria. 

Coverage  of  adult  liver  transplantation 
is  effective  as  of  the  date  of  the  facifity's 
approval,  but  for  applications  received 
before  July  13, 1991,  can  be  effective  as 
eariy  as  March  8, 1990.  (See  Federal 
Register  56  FR  15006  dated  April  12. 
1991.) 

B.  Follow-up  Care. — Follow-up  care 
or  retransplantation  (ICD-9-CM  996.82. 
Complications  of  Transplanted  Organ, 
Liver)  required  as  a  result  of  a  covered 
liver  transplant  is  covered,  provided 
-such  services  are  otherwise  reasonable 
and  necessary.  Follow-up  care  is  also     . 
covered  for  patients  who  have  been 
discharged  from  a  hospital  after 
receiving  a  noncovered  Uver  transplant. 
Coverage  for  foUow-up  care  is  for  items 
and  services  that  are  reasonable  and 
necessary  as  determined  by  Medicare 
guidelines.  (See  Intermediary  Manual 

S  3101.14  and  Carriers  Manual  §  2300.1.) 

C.  Immunosuppressive  Drugs. — See 
Intermediary  Manual  §  3660.8  and 
Carrien  Manual  §§  2050.5. 4471,  and 
5249. 


*- 
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06/31/96-. 
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06/10/96-. 
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06/13/96.- 
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06/24/96 
06/26/96 

06/26/96 

06/27/96. 
06/27/96. 


14640-14668 

16266 

15481-15604 

17877-17682 

19722-19780 
19982-20067 
21196-21198 

21988-21973 

24318-24319 

24941-24946 

27444-27708 

27282-27288 

29449 

28418 

28418-28421 

28409-28410 

30072-30075 

32347-32351 
33128 

33118-33128 

33532 
33531-33632 


CFRPvt 


406.481 


413 


405.488 


Fie  code 


412 


412.413.  and  480 

417 

412. 413,  and  488 


406. 417. 431.  473.  and 
488. 


BPO-728-F 
OPL-008-N 
BPO-136-N 

BPO-805-P 

BPD-646-FC 
BPD-846-PN 

BPO-856-FC 

ORIMMe-N 

BPD-868-NC 

BPO-647-P 
OMC-004-F 
BPO-847-CN 

im   fwta   ofc.1 

MB'HJU©  N 

ORD-087-N 

HSQ-231-N 

BPD-704-FC 
BPO-873-N 

BPO-137-N 

OPL-010-N 
ORD-088-N 


Regulation  tWe 


Modtoaro  Program;  Payment  tor  Federally  QuaMad  Health 

Medk«re  Program;  April  22.  1886.  Meeting  o(  the  Practio- 
ing  PtiysicianB /^<Maory  CoundL 

Medkare  and  Medtoaid  Programs;  Quarterly  LMkig  of  Pro- 
gram Issuances  and  Covwage  Decisions:  Third  Querter 
1885. 

Medtoare  and  Madcaid  Programs;  New  Payment  Meth- 
odology for  Routine  Extended  Cera  Services  Provided  in 
A  Swinf^eed  Hoapit^. 

Medtoare  and  Modteaid  Programs;  CondHions  of  Coverage 
for  Organ  Procurement  Organizations  (OPOs). 

Medfcore  Program;  Five-Year  Review  of  Work  Relative 
Value  Units  Under  the  Physician  Fee  Schedule. 

Madcaid  Program;  Limitations  on  Aggregate  Payments  to 
Disproportionate  Share  Hospitals:  Federal  Fiacd  Yew 


Medtoare  and  Medkaid  Program;  Criteria  for  a  Rural  Hoe- 
pital  To  Be  Designaied  as  an  EssenW  Access  Commu- 
nity HospM^  (EACH). 

New  and  Penfing  Demonstration  Project  Proposals  Sut)- 
miaad  Pursuant  to  Section  11 15<a)  of  the  Social  Secmty 
Acfc  Febnoiy  and  March  1996 

Madfcnre  and  Medteaid  Programs;  Announcement  of  Appi- 
caHons  From  Hoapitais  RequMfing  Waivers  for  Organ 
Prpcuremert  Service /krea. 

Medtoare  Program;  Changes  to  the  Hospital  Inpatient  Pro- 
spective Payment  Syetams  and  Fiscal  Year  1897  Rates. 

Health  Maintenance  Organizations:  Employer  ContrtxJbon 
to  HMO 

Medtoare  F>rogram;  Changes  to  the  Hospital  (npatieni  Pro- 
spective Payment  Systems  and  Fiscal  Yeer  1887  Rales: 
CorTBcdoa 

Medfcaid  Program;  Limitations  on  Aggregate  Payments  to 
Disproportionate.  Share  Hospitais:  Federal  Fiscal  Year 
1886;  Correction. 

Medteaid  Program;  Limitations  on  /^jgregate  Payments  to 
Disproportionale  Share  Hospitals:  Federal  Fiscal  Yew 
199o. 

New  and  Pendkig  Demonstration  Project  Proposals  Sut> 
milted  Pursuant  to  Section  1115(a)  of  the  Social  Security 
Acfc  April  1886 

Medkare,  Medici  and  CUA  Programs;  Qinical  Labora- 
tory Improvement  Amendments  of  1988  Exemption  of 
Laboratories  in  the  State  of  Oregon. 

Medk»re  and  Medcaid  Programs;  Provider  Appeals:  Tech- 
nical Amerxtments. 

Medfcare  Program;  Announcement  of  Cotebor^ive  Efforts 
With  the  National  Institutes  of  Health  to  Study  the  Effec- 
tiveness of  Lung  Volume  Reduction  Surgery. 

Medtoare  and  Medcaid  Program;  Ouarterty  Listing  of  Pro- 
gram Issuances  and  Covwage  Decisions-Fourth  Quartsr 
1995. 

Medcare  Program;  July  22,  1996  Meeting  of  the  Practicing 
Ptiysicians  Advisory  Council. 

New  md  Pendng  Demonstration  Prpjedt  Proposals  Sub- 
mitted Pursuant  to  Section  11 15(a)  of  the  Social  Security 
Act  May  1996. 


Addendum  VI— Categcnlzation  of  Food 
and  Drug  Administration- Approved 
Investigational  Device  Exemptions 

Under  the  Food.  Drug,  and  Closmetic 
Act  (21  U.S.C.  360c),  devices  fall  into 
one  of  three  classes: 

Class  /—Devices  for  which  the  general 
controls  of  the  Food.  Drug,  and 


Cosmetic  Act,  such  as  adherence  to 
good  manufacturing  practice 
regulations,  are  sufficient  to  provide  a 
reasonable  assiirance  of  safety  and 
effectiveness. 

Class  U— Devices  that,  in  addition  to 
general  controls,  require  special 
controls,  such  as  performance  standards 
or  postmarket  siirveillance,  to  provide  a 


reasonable  assurance  of  safety  and 
effectiveness. 

Class  IB— Devices  that  cannot  be 
classified  into  Class  I  or  Class  II  because 
insufficient  information  exists  to 
determine  that  either  special  or  general 
controls  would  provide  reasonable 
assurance  of  safety  and  effectiveness. 


v.-^. 


Federal  Register  /  Vol  61,  No.  244  /  Wednesday.  December  18.  1996  /  NotJcea 66687 


CUm  m  devices  require  premariiLet 
approval. 

Under  the  new  categorization  process 
to  assist  HCFA,  the  Food  and  Drug 
Administration  assigns  each  device  with 
a  Food  and  Drug  Administra^on- 
approved  investigational  device 
exemption  to  one  of  two  categ<Hies: 
Experimental/Investigational  (Category 
A)  Devices,  or  Non-Experimental/ 
Investigational  (Category  B)  Devices. 
Under  this  categ(»ization  process,  an 
experimental/investigational  (Category  • 

A)  device  is  an  innovative  device  in 
Class  m  for  which  "absolute  risk"  of  the 
device  type  has  not  been  established 
(that  is,  initial  questions  of  safety  and 
efiiectiveness  have  not  been  resolved 
and  the  Food  and  Drug  Administration 
is  unsure  whether  the  device  type  can 
be  safs  and  effective).  A  non- 
experimental/investigational  (Category 

B)  device  is  a  device  believed  to  be  in 
Qass  I  or  Class  II.  or  a  device  believed 
to  be  in  Class  in  for  which  the 
incremental  risk  is  the  primary  risk  in 
question  (that  is,  underlying  questions 
of  safety  and  effectiveness  of  that  device 
type  have  been  resolved),  or  it  is  known 
that  the  device  type  can  be  safe  and 
effective  because,  for  example,  other 
manufacturers  have  obtained  Food  and 
Drug  Administration  approval  for  that 
device  type.  The  criteria  the  Food  and 
Drug  Administration  uses  to  categorize 
an  investigational  device  under 
Category  B  include  the  following: 

(if  Devices,  regardless  of  the 
classification,  under  investigation  to 
establish  substantial  equivalence  to  a 
predicate  device,  that  is,  to  estabUsh 
substantial  equivalence  to  a  previously/ 
currently  legally  marketed  device. 

(2)  Class  m  devices  whose 
technological  characteristics  and 
indication  for  use  are  comparable  to  a 
Pre-Market  Approval'  (FMA)-approved 
device. 

(3)  Class  in  devices  with 
technological  advances  compared  to  a 
PMA-approved  device,  that  is,  a  device 
with  technological  changes  that 
represent  advances  to  a  device  that  has 

-  already  received  PMA-approval 
(generational  changes). 

(4)  Class  in  devices  that  are 
comparable  to  a  PMA-approved  device 
but  are  under  investigation  for  a  new 
indication  for  use.  For  purposes  of 
studying  the  new  indication,  no 
significant  modifications  to  the  device 
were  required. 

(5)  Pre-amendments  Class  m  devices 
that  become  the  subject  of  an 
investigational  device  exemption  after 
the  Food  and  Drug  Administration 
requires  premarket  approval,  that  is,  no 
PMA  application  was  submitted  or  the 
PMA  application  was  denied. 


(6)  Nonsignificant  risk  device 
investigations  for  which  the  Food  and 
Drug  Administratian  required  the 
submission  of  an  investigational  device 
exemption.  The  following  information 
presents  the  device  nimiber,  category  (in 
this  case,  A),  and  criterion  code. 
G950158  Al 
G950168  A2 
G950175  A2 
0060060 Al 
G960066A2 
G960074  A2 
G960078  Al 
G960101  A2 
G960113  A2 

Theiollowing  information  presents 
the  device  number,  category  (in  this 
case,  B),  and  criterion  code. 
G950194B1 
G950210B1 
G950218  Bl 
G960003  B4 
G960021  B2 
G960040B4 
G960041B4 
G960043B1 
G960046B1 
G960048B3 
G960052  B2 
G960054B3 
G950056  B5 
G960057  B2 
0960059  B2 
G960062B2 
G950100  Bl 
G950224B3 
G960047B3 
G960064  B2 
G960067  B4 
G960068B4 
G960069B4 
G960071  B2 
G960076  B4 
G960083  B3 
G960084  B4 
G960085  Bl 
G960086  Bl 
G960087  B3 
G960088  B4 
G960090  Bl 
G960091  Bl 
G96Q094  Bl 
G960095  Bl 
G960097  Bl 
G950205B3 
G960044B3  ^ 

G960045B4 

G960099B1  •    • 

G960100  Bl 
G960102  Bl 
G960103B1 
G9S0104  Bl 
G960105  Bl 
G960108  B3 
G960109  B3 
G960111  B2 
G960112  B4 


G060134  B4 

Noir  Soow  investigBtioiMl  devices  may 
exhibit  unique  chaia^eristka  or  raiee  wfaty 
concerns  that  make  additional  coosideTation 
necewary.  For  these  devices,  HCFA  and  die 
Food  and  Drug  Administration  will  agree  on 
the  additioaal  criteria  to  be  used.  The  Food 
and  Drug  Administration  will  use  these 
criteria  to  assign  the  device(s)  to  a  category. 
As  experience  is  gained  in  ^  categorization 
process,  this  addendum  may  be  modified. 

[FR  Doc  e6-320ieFiled  12-17-06;  8:4S  am] 
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Health  Resources  and  Servlcaa 
Administration 

Agency  Infonnation  Collection 
ActlwiUee,  Proposed  Collection: 
Comntent  Rec|ueat 

In  compliance  with  the  requirement 
of  Section  3506(c)(2)(A)  of  the 
Paperwork  Reduction  Act  of  1995  for 
opportunity  for  pubUc  comment  on 
proposed  data  collection  projects,  the 
Health  Resources  and  Services 
Administration  (HRSA)  will  publish  ■   ' 
periodic  summaries  of  proposed 
projects  being  developed  for  siibmission 
to  OMB  under  the  Paperwork  Reductian 
Act  of  1995.  To  request  more 
information  on  the  proposed  project  or 
to  obtain  a  copy  of  ^e  data  collection 
plans  and  draft  instruments,  call  the 
HRSA  Reports  Clearance  Officer  on 
(301)  443-1129. 

Conunents  are  invited  on:  (a)  whether 
the  proposed  collection  of  informaticm 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  Agency,  iiu:luding 
whether  the  infonnation  shall  have 
practical  utility;  (b)  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
propceed  collection  of  information;  (c) 
ways  to  enhance  the  quaUty,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  (d)  ways  to  minimize  the 
burden. 

Proposed  Project 

1.  AIDS  Education  and  Training 
Centers  Proffvin:  National  Program  and 
Service  Record  Data  Reporting  Form 
(OMB  No.  0915-C154)— Extension,  No 
change — Under  section  2692(a)  of  the 
PiibUc  Health  Service  Act,  inlcvmation 
on  training  programs  and  training 
participants  is  obtained  from  15  AIDS 
Education  Training  Centers  (ETCs) 
currently  operating  in  health 
professions  schools  and  academic 
bealth  science  centere.  The  goal  of  the 
AIDS  ETC  program  is  to  increase  the 
number  of  health  care  providers  who  are 
efiectively  educated  and  motivated  to 
counsel,  diagnose,  treat  and  manage 
individuals  with  HIV  infection  and  to 
assist  in  the  prevention  of  high  risk 


■  -  y?  - 


Fedval  Rogiitar  /  VoL  61.  No.  244  /  Wednesday.  December  18.  1996  /  Notices 


behaviors  which  nuy  lead  to  infBctian.       will  be  used  by  ETC*  to  provide      '* ' 
The  National  Program  and  Service  standardized  repiKting  of  project    "T 

Record  Data  Reporting  (NPSR)  Fcam  activities  for  Federal  program 


nxMiitoring.  The  burden  estimates  are  i 
foUows: 


Form 

NuntMrofie- 
spondenis 

Responses 

perrespond- 

enl 

Hours  per  re- 
sponse 

Total  burden 
hours 

NPSR 

15 

2 

84 

2.S20 

Send  comments  to  Patricia  Royston. 
HRSA  Re{>oits  Clearance  Officer,  Room 
14-36.  Parklawn  Building,  5600  Fishers 
Lane.  Rockville,  MD  20857.  Written 
comments  should  be  received  within  60 
days  of  this  notice. 

Dated:  Oecamber  12, 1996. 
I-HwyMaolas. 

Asaociata  Administrator  for  Ptdicy 
Coordination. 

(FR  Doc  96-32073  Filed  12-17-96;  8:45  am] 
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Program  Armouncenient  for  Grant 
Programs  Admlnistarad  by  the 
DhrtakNi  of  Disadvantaged  Assistance. 
Bureau  of  Hssith  Profsssions  for 
Fiscal  Ysar  1997 

The  Health  Resources  and  Services 
Administration  (HRSA)  announces  that 
apphcations  will  be  accepted  for  two 
grant  programs  for  fiscal  year  (FY)  1997 
under  theauthority  of  title  Vn  of  the 
Public  H^kh  Service  (PHS)  Act  (herein 
referred  td'as  the  Act).  These  programs 
include: 
Grants  for  Health  Careers  Opportunity 

Program  (HCOP)  (section  740,  PHS 

Act,  42  CFR,  part  57.  siibpart  S) 
Grants  for  the  Minority  Faculty 

Fellowship  Program  (MFFP)  (section 

738(b),  PHS  Act) 

For  the  Health  Careers  Opportimity 
Program,  it  is  anticipated  that  $7  million 
will  be  available  to  support 
approximately  38  competitive  (new  and 
renewal)  projects.  The  average  cost  for 
each  competitive  award  is  estimated  to 
be  $184,210. 

For  the  Minority  Faculty  Fellowship 
Program,  it  is  estimated  that  $200,000 
will  be  available  to  support 
approximately  6  fellowship  awards.  The 
average  cost  for  each  fellow  is  estimated 
to  be  $35,000. 

Heahh  Careers  Opportunity  Program 
(HCOP)  (Catalog  of  Federal  Domestic 
AaeJetance  No.  93.822) 

Eligibility  and  Purpose:  Section  740 
authorizes  the  Secretary  to  make  grants 
to  and  enter  into  contracts  with  schools 
of  allopathic  medicine,  osteopathic 
medicine,  public  health,  dentistry, 
veterinary  medicine,  optometry, 
pharmacy,  allied  health,  chiropractic 


and  pediatric  medidne,  and  public  aiid 
non-profit  private  schools  which  offer 
graduate  programs  in  clinical 
psychology  and  other  public  or  private 
nonprofit  health  or  educational  entities 
to  carry  out  programs  which  assist 
individuals  from  disadvantaged 
backgroimds  to  enter  and  graduate  from 
such  schools. 
&ant  funds  may  be  used  to:  >:   ' 

(1)  Identify,  recruit,  and  select      >. 
individuals  from  disadvantaged 
backgrounds  for  education  and  training 
in  a  health  profession; 

(2)  Provide,  for  a  period  prior  to  the 
entry  of  such  individuals  into  the 
regular  coiurse  of  education  of  such  a 
school,  preliminary  educaticm  designed 
to  assist  them  to  complete  successfrilly, 
such  regular  course  of  education  at  such 
a  school  or  referring  such  individuals  to 
institutions  provid^  such  preliminary 
education: 

(3)  Fadhtate  the  entry  of  such 
individuals  in  health  and  allied  health 
professions  schools; 

(4)  Provide  counseling  or  other     . ," 
services  designed  to  assist  such  '' 
individuals  to  successfully  complete 
their  education  at  such  a  school;  and 

(5)  Inform  such  individuals  of  sources 
of  financial  aid  available  to  assist  them 
in  their  health  professions  education. 

Applicants  must  carry  out  at  least  2  of 
the  five  purposes,  even  if  grant  funds 
are  requested  or  awarded  for  only  one 
of  them.  It  is  permissible  to  request  . 
grant  support  for  only  one  of  the      ,  -\ ' ' 
purposes  if  other  purposes  are  financed 
with  non-Federal  funds.  The  project 
period  of  Federal  support  will  not     '   \. 
exceed  3  years. 

Comprehensive  HCOP  Programs 

HHS  encourages  the  consolidation 
into  one  proposal  HCCH'  grants  among 
existing  HCOP  projects  in  the  same 
institution  or  among  entitles  in  a 
geographic  area  of  the  applicant 
Institution.  Grant  funds  may  also 
support  comprehensive  HCOP 
programs-involving  formal  linkages 
among  several  commimlty-based 
entitles  and  educational  institutions  in 
a  defined  geographic  area  to  achieve  an 
educational  continuum.  Comprehensive 
HCOP  programs  may  include:  A 
designated  geographic  area  with 


recognized  minority/disadvantaged 
demographics:  a  program  building  on 
existing  strengths;  and  formal  linkages 
among  educational  institutions, 
community  health  care  entities,  and 
community  organizations. 

Eligible  Student  Participants 

Individuals  participating  in  HOOP 
programs  must: 

(1)  Be  frtim  disadvantaged 
backgrounds; 

(2)  Have  completed  the  junior  year  of 
high  school  (or  its  equivalent); 

(3)  Be  a  resident  of  the  United  States 
and  either  a  U.S.  citizen,  a  U.S.  national, 
an  alien  lawfully  admitted  for 
permanent  residence  in  the  U.S.,  a 
citizen  of  the  Commonwealth  of  the 
Northern  Mariana  Islands,  or  a  citizen  of 
the  Republic  of  Palau,  or  a  citizen  of  the 
Republic  of  the  Marshall  Islands,  or  a 
citizen  of  the  Federated  States  of 
Micronesia;  and 

(4)  Must  be  enrolled  and  in  good 
standing  at  the  grantee  institution  or  . 
participating  school(s). 

Review  Criteria:  The  review  of 
applications  will  take  into  considerati<Mi 
the  following  factors: 

(1)  The  degree  to  which  the  proposed 
project  adequately  provides  for  the 
requirements  In  42  CFR.  §57.1805: 

(2)  The  number  and  types  of 
individuals  who  can  be  expected  to 
benefit  fitjm  the  project; 

(3)  The  administrative  and 
management  ability  of  the  appHcant  to 
carry  out  the  proposed  project  in  a  cost 
efiiective  manner,  Including  the  validity 
of  the  proposed  methodology, 
attainability  of  objectives,  their 
measurabillty  and  outcomes; 

(4)  The  adequacy  of  the  staff  and 
facility.  Including  experience  and 
academic  background  relevant  to  the 
training  of  disadvantaged  backgroimd 
students; 

(5)  The  appropriateness  of  budget  for 
assuring  efiiective  use  of  Federal  funds; 
and 

(6)  The  potential  of  the  project  to 
continue  without  further  support  under 
this  program. 

Statutory  Funding  Priortties:  Section 
740  provides  that  the  Secretary  shall 
give  funding  priority  to  the  following 
schools: 


V* 
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1.  Schools  which  previously  received 
HOOP  grants  and  increaeed  their  first- 
year  enrollment  of  individuals  from 
disadvantaged  back^xiunds  by  at  least 
20  percent  over  that  enrollment  in  the 
base  year  1967  (for  which  the  applicant 
must  supply  data)  by  the  end  of  3  years 
from  the  date  of  the  award  of  the  HOC^ 
grant;  and 

2.  Schools  which  had  not  previously 
received  an  HCOP  grant  that  increased 
their  first-year  enrollment  of  individuals 
bom  disadvantaged  backgroimds  by  at 
least  20  percent  over  that  enrollment  in 
the  base  year  1987  (for  which  the 
applicant  must  supply  data)  over  any 
period  of  time  (3  consecutive  years). 

Administrative  Funding  Priorities: 
The  following  funding  priorities  were 
established  in  fiscal  year  1990  after 
public  comment  et  55  FR  11264,  dated 
K4arch  27, 1990.  and  is  being  continued 
in  FY  1997,  with  the  exception  that 
wording  related  to  alternative  means  of 
dociunenting  enrollment  in  terms  of 
increases  #nd  retention  rates  for 
disadvantaged  students  has  been 
deleted.  Progress  in  these  areas  is 
considered  as  a  part  of  the  m«it  review 
process  for  this  program  and  applicants 
will  be  informed  of  relevant  benchmarks 
in  application  materials. 

Funding  priorities  will  be  given  to 
HCOP  applications- from: 

(1)  Hmlth  professions  schools  that 
have  a  disadvantaged  student 
enrollment  of  20  percent  or  more;  and 
(2)  to  schools  of  allied  health  offering 
baccalaureate  qi  higher  level  programs 
in  physical  therapy,  physician  assistant, 
respiratory  therapy,  medical  technology 
or  occupational  therapy  that  have  a 
disadvantaged  student  enrollment  of  20 
percent  or  more  among  those  prooams. 

Statutory  Allocation  of  Funds:  Section 
740  provides  that  the  Secretary  shall 
obligate  amounts  in  accordance  to  the 
.  following: 

(A)  70  percent  shaU  be  obligated  for 
grants  or  contracts  to  institutions  of 
hifi^r  education. 

IE)  10  percent  shall  be  obUgated  for 
community-based  programs. 

(C)  Not  mate  than  5  percent  may  be 
obligated  for  grants  and  contracts  having 
the  primary  piurpose  of  informing 
individuals  about  the  existence  and 
general  nature  of  health  careers. 

Minority  Faculty  Fellowship  Program 
(MFFP)  (Catalog  of  Federal  Domestk 
Aasistaiice  Na  931923) 

Pui7>ose:  The  purpose  of  the  MFFP  is 
to  increase  the  number  of 
underrepresented  minority  fiaculty 
members  in  health  {vofessions  schools, 
by  providing  fellowships  to  individuals 
wdio  have  the  potential  for  teaching, 
administering  programs,  or  conducting 


research  as  faculty  members.  To  be 
eligible  for  a  grant,  ui  institution  must 
demonstrate  that  it  has  or  will  have  the 
commitment  and  ability  to:  (1)  identify, 
recruit,  and  select  underrepresented    ^ 
minorities  in  the  health  professions;  (2) 
provide  fellows  with  the  techniques  and 
skills  needed  to  secure  a  tenured  faculty 
position  at  the  applicant  school, 
including  competence  in:  pedagogical 
skills,  research  methodology, 
development  of  research  grant 
proposals,  writing  and  pi^lication 
skills,  working  with  minority 
populations;  (3)  assist  fellows  in  their 
preparation  for  an  academic  career, 
including  the  provision  of  mentors;  and 
(4)  provide  health  services  to  medically 
imderserved  communities.  Fellows 
must  work  under  the  direct  supervision 
of  a  senior  level  faculty  member 
engaged  in  the  disciplines  mentioned 
above.  The  institution  must  offer  the 
fellow  a  teaching  position  at  the 
institution  upon  successful  completion 
of  the  program. 

The  period  of  Federal  support  will  not 
exceed  one  year  for  each  fallowship 
award  to  an  applicant  institution,  but  a 
fellowship  award  to  an  individual 
recipient  must  be  for  a  minimum  of  two 
years.  HRSA  does  not  contiibute  to  the 
support  of  the  fellow  in  the  second  year. 
"nie  applicant  institution  (school)  will 
be  required  to  support  the  fellow  for  the 
second  year  at  a  level  not  less  than  die 
total  of  Federal  and  institutional  funds 
awarded  for  the  first  year. 

The  fellowship  award  includes  a 
stipend  in  an  amount  not  exceeding  50 
percent  of  the  regular  salary  of  a  similar 
faculty  member,  or  $30,000,  whichever 
is  less.  Grant  awards  are  to  support 
fellow  costs  oniy  and  are  limited  to 
stipend,  tuition  and  fees,  and  travel. 
Stipends  must  be  paid  by  the  grantee 
institution  in  acccndance  with  its  usual 
institutional  payment  policy,  schedule 
and  procediues.  Stipend  funds  may  be 
supplemented  through  other  resources. 
Direct  financial  assistance  to  fellows 
may  not  be  received  concurrently  with 
any  other  Federal  education  award 
(fellowship,  traineeship,  etc.),  except  for 
educational  assistance  imder  the 
Veterans  Readjustment  Benefits  Act  ("Q^ 
Bill").  Loans  from  Federal  funds  are  not 
considered  Federal  awards.  Any  fellow 
who  continues  to  receive  fall 
institutional  salary  is  not  eligible  for 
stipend  support  from  these  grant  fimds. 

eligible  Applicants:  Eligiole 
applicants  are  schools  of  allopathic 
medicine,  osteopathic  medicine, 
dentistry,  veterinary  medicine, 
optometry,  podiatric  medicine, 
pharmacy,  pubUc  health,  clinical 
psychology,  and  other  public  or  private 
nonprofit  health  or  educational  entities. 


The  Applicant  Institution  Shall  Affve 
to  the  Following  Assurances: 

*  Provide  an  assurance  that  the 
applicant  institution  will  make  available 
(directly  through  cash  donations)  $1  for 
every  $1  of  Federal  funds  received 
imder  the  fellowship. 

*  Provide  an  assurance  that 
institutional  support  will  be  provided 
for  the  individual  for  a  second  year  at 

a  level  not  less  than  the  total  amoimt  of 
Federal  and  institutional  funds 
provided  in  the  year  in  wdiich  the  grant 
was  awarded; 

*  Provide  an  assurance  that  the 
fellowship  recipient  is  from  a  minority 
group  underrepresented  in  the  health 
professions;  has  at  a  Tninimum, 
appropriate  advanced  preparation  (such 
as  a  master's  or  doctoral  degree  in  a 
health  profession)  and  special  skills 
necessary  to  enable  that  individual  to 
teach  and  practice; 

*  Provide  an  ass\uance  that  thi, 
recipient  of  the  fellowship  will  be  a 
member  of  the  fecuhy  of  the  applicant 
institution;  and 

*  Provide  an  assurance  that  the 
recipient  of  the  fellowship  has  not  been 
a  member  of  the  faculty  of  any  school 
at  any  time  during  the  18-month  poriod 
preceding  the  date  on  which  the 
individual  submits  a  request  for  the 
fellowship. 

Fellowship  recipients  must  also: 

*  Have  completely  satisfied  any  other 
obligation  for  health  professional 
service  which  is  owed  vmder  an 
agreement  with  the  Federal 
Government,  State  Government,  or  other 
entity  prior  to  beginning  the  period  of 
service  imder  this  program;  and 

*  Be  a  resident  of  the  United  States 
and  either  a  U.S.  citizen,  a  U.S.  national, 
an  alien  lawfully  admitted  for 
permanent  residence  in  the  U.S.,  a 
citizen  oi  the  Commonwealth  of  the 
Northern  Mariana  Islands,  or  a  citizen  of 
the  Republic  of  Palau,  or  a  citizen  of  the 
Marshall  Islands,  or  a  dtizan  of  the 
Federated  States  of  Micronesia. 

Breach  of  Fellowship  Funds:  The 
school  will  be  required  to  retxim 
fellowship  funds  received  if  it  does  not 
honor  the  terms  of  the  fellowship 
award.  Such  swns  must  be  paid  within  " 
1  year  bom  the  day  the  Secretary 
determines  that  the  breach  occurred.  If 
payment  is  not  received  by  the  paym«il 
date,  additional  interest,  penalties  and 
administrative  charges  %vill  be  assessed 
in  accordance  with  Federal  Law  (45  CFR 
30.13). 

Review  Criteria:  The  review  of 
applications  will  take  into  consideraticm 
the  following  review  criteria: 

1 .  The  extent  to  which  the  institution 
demonstrates  that  it  has  the 
commitment  and  ability  to  identify, 
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ncndt,  and  select  undenepreaantad 
ndnority  faculty,  and  its  aUllty  to 
provide  health  services  to  rural  or 
medically  undeiserved  populatlohs; 

2.  The  extent  to  which  tne 
institution's  training  program  will 
provide  the  fellow  with  the  preparation, 
training  and  skills  needed  to  secure  an 
academic  career.  Training  may  include: 
Pedagogical  skills,  program 
admioistration,  grant  writing  and 
publication  skills,  research  methodology 
and  development  of  research  grant 
proposals,  and  community  service 
abilities; 

3.  The  degree  to  which  the 
institution's  senior  facility  are  involved 
in  the  training  and  preparation  of 
fellows  pursuing  an  acadeihic  career, 
and  the  potential  of  the  institution  to 
continue  the  program  without  Federal 
support  beyond  the  approved  project 
period;  and 

4.  The  extent  to  which  the  institution 
meets  the  eligibility  reqiiirements  set 
forth  in  section  738(b)  of  the  Public 
Health  Service  Act 

DafinitifHu 

The  following  definitions  were 
established  after  public  comment  <^  56 
FR  22440.  dated  May  15.  1991. 

"Minority"  means  an  individual 
whose  race/ethnicity  is  classified  as 
American  Indian  or  Alaskan  Native. 
Asian  Or  Pacific  Islander,  Black,  or 
Hispanic 

"Underrepresented  Minority"  means, 
with  respect  to  a  health  profession, 
racial  and  ethnic  populations  that  are 
tmderrepresented  in  the  health 
profession  relative  to  the  nimiber  of 
individuals  who  are  members  of  the 
population  involved.  This  definition 
encompasses  Blacks,  Hispanics,  Native 
Americans,  and,  potentially,  various 
subpopulations  of  Asian  individuals. 

Applicants  must  evidence  that  any 
particular  subgroup  of  Asian 
individuals  is  underrepresented  in  a 
specific  discipline. 

The  following  definitions  were 
established  in  OMB  Directive  No.  15. 

"American  Indian  or  Alaskan  Native" 
means  a  person  having  origins  in  any  of 
the  original  people  of  North  America, 
and  who  maint&in  cultural 
identification  through  tribal  affiliation 
or  community  recognition.  This 
definition  applies  to  the  Health  Careers 
Opportimity  Prooam. 

"Asian  or  Pacific  Islander"  means  a 
person  having  origins  in  any  of  the 
original  people  of  die  Far  East, 
Southeast  Asia,  the  Indian  subcontinent, 
or  the  Pacific  Islands.  This  area 
includes,  for  example,  China,  India, 
Japan.  Korea,  the  Philippine  Islands, 
and  Samoa. 


"Black"  meaas  a  person  having 
origins  in  any  of  4he  black  racial  groups 
of  Africa. 

"Hispanic"  means  a  person  of  '  '--*  ^ 
Maxicao,  Puerto  Rican,  Cuban,  Central 
or  South  American  or  other  Spanidi 
culture  or  origin,  regardless  of  race. 

Following  are  additional  definitions 
as  defined  in  section  799. 

"Accredited"  when  applied  to  i  -'^f  ' 
school  of  medicine,  optometry, 
podiatry,  pharmacy,  public  health  or 
chiropractic,  or  a  graduate  program  in 
health  administration,  clinical 
psychology,  clinical  social  work,  or 
marriage  and  family  thwapy,  means  a 
school  or  program  that  is  accredited  by 
a  recognized  body  or  bodies  approved 
for  sudi  purpose  by  the  Secretary  of 
Education,  except  that  a  new  schobl  or 
program  that,  by  reason  of  an 
insuffid^t  period  of  operation,  is  not, 
at  the  time  of  application  for  a  grant  ta 
contract  under  this  tide,  eligible  for 
accreditation  by  such  a  recognized  body 
or  bodies,  shall  be  deemed  accredited 
for  purposes  of  this  tiUe,  if  the  Secretary 
of  Education  finds,  after  consultation 
with  the  appropriate  accreditation  body 
or  bodies,  that  there  is  reasonable 
assurance  that  the  school  or  program 
will  meet  the  accreditation  standards  of 
such  body  or  bodies  prior  to  the  « 

beginning  of  the  academic  year 
following  the  normal  graduation  date  of 
the  first  entering  class  in  such  school  or 
program. 

"Ckaduate  program  in  health 
administration"  and  "graduate  program 
in  clinical  psychology"  means  an 
accredited  graduate  program  ip  a  public 
or  nonprofit  private  institution  in  a 
State  that  provides  training  leading, 
respectively,  to  a  graduate  degree  in 
health  administration  or  an  equivalent 
degree  and  a  doctoral  degree  in  rlipiral 
psychology  or  an  equivalent  degree. 

"Schools  of  alhed  health"  means  a 
public  or  nonprofit  private  college, 
junior  college,  or  university  or  hospital- 
based  educational  entity  that: 

(1)  Provides,  or  can  provide,  programs 
of  education  to  enable  individuals  to 
become  allied  health  professionals  or  to 
provide  additional  training  for  allied 
health  professionals; 

(2)  Provides  training  for  not  less  than 
a  total  of  20  persons  in  the  allied  health 
curricula  (except  that  this  subparagraph 
shall  not  apply  to  any  hospital-based 
educational  entity); 

(3)  Includes  or  is  affiliated  with  a 
teaching  hospital;  and 

(4)  Is  accrmiited  by  a  recognized  body 
or  bodies  approved  for  such  purposes  by 
the  Secretary  of  Education  or  which 
provides  to  the  Secretary  satisfactory 
assurance  by  such  accrediting  body  or 


bodies  that  reasonable  progress  is  being 
made  toward  accreditation. 

"Schools  of  medicine,  dentistry, 
osteopathic  medicine,  pharmacy, 
optometry,  podiatric  medicine, 
veterinary  medicine,  public  health,  and 
ditropractic"  means  an  accredited 
public  at  nonprofit  private  school  in  a 
State  that  provides  training  leading, 
respectively,  to  degrees  of  doctor  of 
medicine,  dentistry,  osteopathy,  a 
degree  of  bachelor  of  science  in 
pharmacy,  degrees  of  doctor  of 
pharmacy,  doctor  of  optometry,  doctor 
of  podiatric  medicine,  doctor  of 
veterinary  medicine,  a  graduate  degree 
in  public  health,  a  degree  of  doctor  of 
chiro|HBctic  medicine,  or  appropriate 
equivalent  degrees  for  the  dx>ve 
training,  and  including  advanced 
training  related  to  such  degrees 
provided  by  any  such  school. 

"SUte"  includes  the  50  states,  the 
District  of  Columbia^  the 
Commcmwealth  of  Puerto  Rico,  the 
Commonwealth  of  the  Northen  Mariana 
Islands,  the  Republic  of  Palau,  the 
Republic  of  the  Marshall  Islands,  the 
Federated  States  of  Micrpnesia,  Virgin 
Island,  Guam  and  American  Samoa. 

Other  Definitions 

"Community-based  Program"  means  a 
program  with  organizational 
headquarters  located  in  and  which- 
primarily  serves:  a  Metropolitan 
Statistical  Area,  as  designated  by  the 
Office  of  Management  and  Budget;  a 
Bureau  of  Economic  Analysis,  U.S. 
Department  of  Commerce  designated 
non-metropolitan  economic  area  or  a 
coimty;  or  Indian  tribe(s)  as  defined  in 
42  CFR  36.102(c).  i.e.,  an  Indian  tribe, 
band,  nation,  rancheria,  Pueblo,  colony 
or  community,  including  an  Alaskan 
Native  Village  or  regional  or  village 
corporation. 

"Funding  Priority"  means  a  favorable 
adjustment  of  aggregate  review  scores  of 
individual  approved  applications  when 
they  meet  specific  criteria. 

For  the  Health  Careers  Opportunity 
Program,  "health  professions  schools'" 
mean  schools  of  allopathic  medicine, 
dmtistry,  osteopathic  medicine, 
pharmacy,  optometry,  podiatric 
medicine,  veterinary  medicine,  public 
health,  chiropractic,  or  graduate 
programs  in  clinical  psychology  and 
health  administration. 

As  defined  in  42  CFR  57, 1804(c)  (1) 
and  (2),  an  "individual  from  a 
disadvantaged  backgroimd"  means  an 
individual  who: 

(1)  Comes  from  an  environment  that 
has  inhibited  the  individual  fit)m 
obtaining  the  knowledge,  skills  and 
abilities  required  to  enroll  in  and 
graduate  from  a  health  professions 
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school  m  bom  a  program  providing 
education  or  training  in  an  allied  health 
{Hofession  or; 

(2)  Comes  from  a  family  with  mi 
annual  income  bflow  a  level  besfid  on 
low-income  thiesholds  according  to 
bmily  size,  published  by  the  U.S: 
Bureau  of  Uie  Census,  adiusted  annually 
for  changes  in  the  Consumer  Price  Index- 
and  adhuted  by  the  Secretary  fOT  use  in 
all  health  profusions  programs.  The 
following  income  figures  determine 
what  ctmstitutes  a  low-income  family 
for  purposes  of  these  Health  Careers 
Opportunity  Program  grants  for  fiscal 
year  1997: 


Size  of  peranto' family' 


1 
2 


4  ~.~ 
&♦  ... 


level' 


$10,200 
13.200 
15.700 
20.200 
23.800 
26.700 


♦mdufas  only  dependent  Mad  on  Federal 
Inoome  tax  fonns. 

>Ad|asled  gross  inoome  (or  calendar  year 
1995.  rounded  to  nearest  $100. 

"Metoopolitan  Statistical  Area"  means 
a  dty  of  50,000  or  more  populatinn;  or 
a  Census  9ureau  definea  urbanized  area 
of  at  least  50.000  poptilation,  provided 
that  the  component  county/coimties 
have  a  total  populatic^  of  at  least 
100.000  (75.000  in  New  En^and). 

For  the  K^ority  Faculty  Fellowship 
Program,  "minority"  means  an 
individual  fitun  a  racial  or  ethnic  group 
that  is  under-represented  in  the  health 
Itrofiossioos.  as  defined  in  section  738. 
•  "Stipend"  means  a  level  of  support 
for  pre^octoral  students  for 
participation  in  programs  diat  meet 
specific  HOC^  requirements.  The 
'  atipoid  level  is  $40  a  day  based  on  the 
acttial  number  of  days  a  participant 
attends  classes.  The  time  period  covered 
is  the  first  day  of  classes  to  the  end  of 
final  examinatian  week  for  each  quarter 
or  semester.  Stipends  may  also  be  given 
for  a  n<"<"iiMn  of  6  weeks  or  a 
maximum  of  8  weeks  in  a  summer 
program.  A  stipend  may  not  be  provided 


between  the  end  of  the  academic  year 
and  the  beginning  of  a  siunmer  program. 

"Structiired  Program"  means  a  formal 
educational  program  of  a  specified 
length  with  a  spedally  designed 
curriculiun  or  set  of  activities  ia  wdiich 
designated  trainees  are  required  to 
participate  (e.g..  summer  andAir 
academic  year  eorichment  program 
which  focus  on  such  areas  as 
mathematics,  scioice,  learning/ 
communication  skills,  professional 
school  entrance  exams,  and  the  like). 

Other  Information 

Nationcd  Health  Objectives  for  the  Year 
2000 

The  Public  Health  Service  urges 
applicants  to  submit  work  plans  that 
address  specific  objectives  of  Healthy 
People  2000.  Potential  applicants  may 
obtidn  a  copy  of  Heahhy  People  2000 
(Full  Report;  Stock  No.  017-001-00474- 
0)  or  Healthy  People  2000  (Siunmary 
Report;  Stock  No.  017-001-00473-1) 
through  the  Superintendent  of 
Documents,  Government  Printiog 
Office,  Washington.  D.C  20402-9325 
(Telephone  202-783-3238).. 

Academic  and  Coauimnity  Partnerships 

As  part  of  its  cross-cutting  program 
priorities,  HRSA  will  be  targeting  its 
efforts  to  strengthening  linkages 
between  U.S.  Public  Health  Service 
health  profisesions  education  programs 
and  programs  which  provide 
compr^ensive  primary  care  services  to 
the  underserved. 

Smoke-Pree  Wmkplace 

The  Public  Health  Service  strongly 
encourages  all  grant  recipients  to 
provide  a  smoke-bee  wrakplace  and  to 
promote  the  non-use  of  all  tobaqco   ., 
products  and  Public  Law  103-227,  the 
Pro-Children  Act  of  1994.  prohibits     ^  , 
fipnl^ng  ia  certain  facilities  that  receive 
Federal  funds  in  w^ich  edecatioD, 
library,  day  cara,JiBelth  care,  and  early., 
childhood  development  services  are     . : 
provided  to  children. 

'  TABLE  l-'-^^"-^^ 


.^ipUcation  Availabilitjr 

Application  materials  are  availaUe  ta 
the  World  Wide  Web  at  address:  "http/ 
/wwwJu8a.dhhs.govA>hpr/grantsiitinl". 
In  Fiscal  Year  1997.  the  Bureau  of 
Health  Professions  (BHPr)  will  use 
Adobe  Acrobat  to  peUish  the  grants 
documei&s  on  the  Web  page.  In  order  to 
download,  view  and  print  these  grants 
documents,  you  will  need  a  copy  of 
Adobe  Acrobat  Reader.  This  can  be 
obtained  without  charge  bam  the 
Internet  by  going  to  the  Adobe  Web  page 
("http://www.adobe.com")  and 
downloading  the  versicm  of  the  Adobe 
Acrobat  Reader  which  is  appropriate  for 
your  operating  system,  i.e.,  WiiulowB, 
Unix.  Macintosh,  eto.  A  set  of  more 
detailed  instnictions  on  how  to 
download  and  use  the  Adobe  Acrobat 
Reader  can  be  found  on  the  BHPr  Grants 
Web  page  under  "Notes  on  this  WWW 
Page."  • 

If  additional  programmatic 
informatioa  is  needed,  please  contact 
the  IM  vision  of  Disadvantaged 
Assistance.  Bureau  of  Heahh 
Professions,  Health  Resources  and 
Services  Administration,  Paiklawn 
Biiilding,  Room  8A-09,  5600  Fisheis 
Lane,  Rockville,  Maryland  20857. 
Questions  regarding  grants  policy  and 
business  management  issues  should  be 
directed  to  the  Grants  Management 
Branch  in  Room  8C-26  at  tlw  above 
address.  Please  refer  to  Table  1  for 
specific  BHPr  contact  names  and  phone 
numbras.   - 

For  applicants  «dio  are  unahle  to 
access  application  materials 
electron^»lly,  a  hard  copy  will  be 
provided  by  contacting  the  HRSA 
Grants  Application  Cooter.  The  Centsr 
may  be  contacted  by:  Telefdume 
Number  1-888-30O-HRSA.  FAX 
Number  301-309-0579.  K^nail 
Address: 
HRSA.GAOWX.NETGC»(.OOM 

Completed  ^plicaticxis  should  be 
returned  to:  Grants  Management  Officer 
(CFDA*).  HRSA  Grants  Application 
Center.  40  West  Gude  Drive.  Suite  100, 
Rockville.  Maryland  20850. 


QienteAianagemeai  contact' e^nel:.-    ,; 
FAX:  (301)  443-6343 

PHS  Seolion  nurnber  use  CFDA  num- 
ber regulation 

Ohr8a.dhhaAiv 
FAX:(301)443-«42 

°"*~*^ 

740  Heiritti  Cveers  Opportunity  Pro- 
gram 93.8??  42  CFR  pert  57  sub- 
pert  S. 

738(b)  Minority  Faculty  Feloieshlp  Pro- 
grvn  93.923. 

Wftna  Johnson  (301)  44S.«880^^ 

WHma  Johnson  (301)  44^-6880...    2    . 

MMtO  A.  ktoWOCi.  MPH.  (301)  443^493 
Ludte  Revels  (301)  44^-4493         .    - 
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^pplicadmiFt 

Hie  standard  applicatian  fonn  PHS 
6025-1,  HRSA  Competing  Training 
(kant  Applicati(ni.  General  Instruckoos 
and  supplement  for  these  grant 
programs  have  been  approved  by  the 
CMElce  of  Management  and  Budget  under 
the  Paporwotk  Reduction  Act  The  OMB 
Clearance  Number  is  0915-0060. 


Tlw  fWiHlinn  dates  ka  receipt  of 
applicatitms  for  each  of  these  grant 
programs  Mn  shown  in  Table  1. 
Applications  will  be  considered  to  be 
"on  time"  if  they  are  either 

(1)  Received  on  or  before  the 
established  deadline  date,  or  : 

(2)  Sent  on  or  before  the  established 
dnadUnn  date  and  received  in  time  for 
orderiy  processing.  (Applicants  should 
request  a  legibly  dated  U.S.  Postal 
Service  postmark  or  obtain  a  legibly 
dated  receipt  from  a  commercial  canin 
or  U.S.  Postal  Service.  Private  metered 
postmariu  shall  not  be  acceptable  as 
4>roof  of  timely  mailing.) 

Late  applications  not  accepted^ or 
processing  will  be  returned  to  the 
applicant  In  addition,  applications 
which  exceed  the  page  limitation  and/ 
or  do  not  follow  format  instructions  %vill 
not  be  accepted  for  processing  and  will 
be  returned  to  the  applicant. 

Pa|iM  wink  ■ednrHon  Act 

The  standard  applicefion  fonnFHS 
6025-1  (Rsvised  9/96),  HRSA 
Competing  Training  Ckant  Application, 
■and  General  Instnictiofis  have  been 
approved  by  the  Office  of  Managonait 
and^udget  under  the  Paperwork 
Reduction  Act  The  OMB  Clearaaoe 
Number  is  0915-0060. 

These  programs  are  not  subject  to  the 
provisions  of  Executive  Order  12372, 
Intergovemmenatal  Review  of  Federal 
Programs  (as  implemented  through  46 
CFR  part  100).  lliese  programs  are  also 
not  subject  to  the  PuhUc  Health  System 
Rapofting  Requirements. 

Dstad:  Deoembsr  12, 1996. 

Admiitistntor. 

(FR  Doc.  96-32074  Filed  12-17-96: 8:45  am] 
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nBDonai  Riauunaa  ov  naarei 

Nnamwi  aiauunaon  mooimm 
I  Atooholfani:  Nolica 


Pursuant  to  Secticm  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.SXL  Appendix  2),  notice 
is  hereby  jiven  of  the  following 
meeting: 


Pui'puet/Agmtki:  To  leview  two  contract 
pR^XMnls. 

Name  of  Coaimittee:  National  Institute  on 
Alcohol  Abuse  and  Alcoholism  Special 
Emphasis  Panel 

Data  of  Meeting:  December  19, 1996 
(Telaphcuie  conftnnce). 

Time:  ll.-OO  a.m.  '  ^'^  -u'  J 

fface  cf  Msetiag;  WiOco  Buiiai«.  6000 
Executive  Blvd.  Betbeeda,  MD  20892-7003. 

Contact  ABVon;  Seen  OKourke,  6000 
BxacutivB  BWd,  Suite  409.  Betbeada,  MD 
20692-7003.  301-443-2861. 

The  mating  will  be  dosed  in  acoocdance 
widi  ^  provisions  let  forth  in  sees. 
S52b(cX4}  and  552b(cM6).  Title  5  U.S.C 
Applications  and/or  proposals  and  the 
discussions  could  ravaal  confidential  trade 
lecrets  or  commercial  pcoparty  such  as 
patentable  matarial,  anid  personal 
infimnadon  concamiag  individuals 
sssociated  with  the  applications  and/or 
proposals,  the  disdosuie  of  which  would 
coutituts  a  clearfy  unwanantad  invasion  of 
personal  privacy. 

This  notice  is  being  Bobllshed  less  than.  15 
days  prior  to  the  meetug  due  to  the  u^ent 
need  to  meet  timing  lindtstions  imposed  by 
the  review  and  ftmHing  cycle. 

a  i      .   -  ■ 

(Catalog  of  Federal  Domestic  Assistanoa 
Pregramtio.  93.271,  Alcohol -Researdi  Career 
Davelepinent  Awards  far  Scientists  and 
Clinicians;  93.272.  Alcohol  National 
iteaaatch  Service  Awards  for  Research 
TMidng;  93.273,  Alcohol  Research  Programs; 
93.891rAlcoholHBsaarch  Center  Grants; 
National  Institutes  of  Heeltfa) 
Dated:  Oaoqnber  It.  1996. 
PaelaJf .  Hayaa, 

Acting  GowmitteeAtoimgiiwwnl  Officer,  NOi. 
fPR  Doc.  96-3X667  Hied  12-17-96;  8:45  am) 

Qobc  4Ms-ai^4* 


DEPARTMENT  OF  HOUSMQ  AND 
URBAM  DEVELOPMENT 

(Docks!  No.  FR-4174-IMa) 

Modoa  of /Exianaion  of  Applicallon 
Paadllna4of  thatioltea  of  Fundh^ 
AwllBblltty  for  Iha  HUD-Adminlalaiad 


Block  Orant  fCOBO)  Program, 


IMT^and Iha Saetfonioe Loan  /-• 
QiMfantia  ProQnm  for  Small 

Communitfaa  in  flaw  York  Stala 

AQBlcy:  Office  of  the  Assistant    ^  •-. 
Secretary  for  Community  Plannii^  and 
Development,  HUD. 

ACnOM:  Notiee  of  Funding  Availability 
(NOFA)  for  CDBG  smaU  Qties 
Develoimient  Grants  for  fiscal  year  (FY) 
1097;  Notice  <A  extension  of  q>plication 
deadline. 

summary:  On  December  3, 1996  (61  FR 
64196),  HUD  published  a  Notice  of 
Funding  Availability  (NOFA)  that 
aonounced  the  availability  of  CDBG 


Small  Cities  development  grants  and 
guaranteed  loans  to  fund  eligible 
development  activities  related  to  the 
New  Ynk  canal  systen^The  December 
3, 1996  NOFA  is  pert  o^he  Canal 
Corridor  Initiative,  a  multiyear  effort 
designed  to  revitalize  the  economic  bese 
of  communities  in  upstate  New  York 
through  development  projects  and  job 
creatian  along  uxe  canal  system  and 
connecting  waterways. 

The  purpose  of  this  notice  is  to  extend 
the  application  deedline  in  the 
December  3, 1996  NOFA  to  March  4, 
1997.  . 

DATES:  ApplicatlaQS  are  due  on  or  prior 
to  March  4, 1997.  Applications,  if 
mailed,  must  be  postmarked  by  the 
United  States  Postal  Service  no  later  - 
than  midnight  on  March  4, 1997. 
Overnight  cblivery  items  received 
within  ten  (10)  days  after  March  4, 1997 
wdll  be  deemed  to  have  been  received  by 
that  date,  up<m  submission  of 
documentary  evidence  that  they  were 
placed  in  transit  with  the  ovmd^t 
delivery  service  by  no  later  then  March 
3, 1997.  If  an  qq>Jicatian  is  hand- 
delivered  to  the  New  York  or  the  BuIEbIo 
Office,  the  application  must  be 
delivoed  to  ue  appropriate  office  by  no 
later  than  4:00  pjn.  on  the  deadline 
date,  March  4. 1997. 

The  above-stated  application  deadlioe 
is  firm  as  to  date  and  hour.  In  the 
interest  of  Aimessloall  ctanpetlAg 
applicants,  HUD  will  treat  as  ineligible 
for  consideration  and  application  that  is 
not  received  hy  4:00  p.m.  on,  or 
postmarked  by,  Maroi  4, 1997. 
Applicants  should  take  this  policy  into 
accoimt  and  make  early  submission  of 
their  materials  to  avoid  any  risk  of  loss 
of  eligibility  brought  about  by 
unanticipated  delays  or  other  delivety- 
reiated  problems. 

AOOfCSSn:  Completed  applications  will 
be  accepted  at  the  following  addresses: 

1 .  For  the  nonentitied  CDBG 
jurisdictions  in  and  county  of  Ulster  and 
nonpartidpating  jurisdictions  in  the 
urban  county  ofDatchess:  Department 
of  Housing  and  UiiMm  Development 
Office  of  Community  Planning  and 
Development,  Attention:  SmaJd  Qties 
Cocrdinatw,  26  Federal  Plaza.  New 
York,  NY  10276-0068.  Telephone  (^12) 
264-0771: and 

2.  For  the  nonentitied  CDBG 
jurisdictions  in  and  counties  of  Albany,  • 
Cayuga,  Clinton.  Columbia,  Erie,  Essex, 
Greene,  Herkimer,  Madison,  Monroe, 
Montgomery,  Niagara,  Oneida, 
Onondaga,  Ontario,  Orleans,  Oswego, 
Rensselaer,  Saratoga,  Schenectady, 
Schu^a;  Seneca,  Tompkins,  Warren, 
Washington,  Wayne  and  Yates: 
Department  of  Housing  and  Urban 
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Devel<^ment,  Community  Planning  and 
Development  Division,  Attention:  Small 
Qties  Coordinator,  465  Main  Stnet, 
Lafayette  Court,  BuSalo,  h4Y  14203- 
1780.  Telephone  (716)  551-5742. 
FOR  FURTHER  INFORMATXM  CONTACT: 
Robert  Duncan,  Deputy  Director,  Office  - 
of  Block  Grant  Assistance,  Department 
of  Housing  and  Urban  Development, 
Room  7286,  451  Seventh  Street.  SW, 
Washington,  DC  20410,  Telephone  (202) 
708-3587;  or  Mr.  Joseph  D'Agosta,  New 
Yoric  Regional  Director,  Office  of 
Community  Plannin^and  Development, 
Department  of  Housing  and  Urban 
Development,  26  Federal  Plaza,  New 
YoA,  NY  10278-0068,  Telephone  (212) 
264-0771. 
Persons  with  hearing  or  speech 

impairments  may  access  these  numbers 
via  TTY  by  calling  the  Federal 
Information  Relay  Service  at  (800)  V77- 
8339. 

SUPPLEMENTARY  INFORMATION:  On 
December  3, 1996  (61  FR  64196),  HUD 
published  a  Notice  of  Funding 
Avail^ility  (NOFA)  that  announced  the 
availability  of  CDBG  Small  Cities 
development  grants  and  guaranteed     ~.^ 
loans  to  fund  eligible  development 
activities  related  to  the  New  York  canal 
system.  The  December  3, 1996  NOFA  is 
part  of  the  Canal  Corridor  Initiative,  a 
multiyear  effort  designed  to  revitalize 
the  economic  base  of  communities  in 
upstate  New  York  through  development 
projects  and  job  creation  along  the  canal 
system  and  connecting  waterways. 

Eligible  development  activities  are 
expected  to  be  funded  through  a 
combination  of  resources,  included 
Community  Development  Block  Grant 
(CDBG)  funds  made  available  through 
this  NOFA  under  the  HUD-administered 
Small  Qties  CDBG  program  and  the 
Section  108  Loan  Guarantee  program. 
HUD  expects  to  provide  funds  for  the 
selected  development  projects  through  a 
combination  of  CDBG  and  Section  108 
in  an  aggregate  amount  of 
approximately  $120  million  or  more 
depending  upon  the  proposals    -'    «^ 
submitted. 

The  purpose  of  this  notice  is  to  extend 
the  application  deadline  in  the 
December  3, 1996  NOFA.  The  Deconber 
3, 1996  NOFA  provided  for  an 
application  deadline  of  January  2, 1997. 
HUD  has  decided  to  extend  the 
application  deadline  to  March  4, 1997. 
No  other  changes  to  the  Decem^r  3, 
1996  NOFA  are  made  by  this  notice. 

Dtfted:  Cteccmber  11. 1996. 
Howard  GUmt, 

General  Deputy,  Assistant  Secretary  for 
Community  Planning  and  Development 
(FR  Doc  96-31896  Filed  12-17-96;  8:45  am] 
■UMQ  OOK  4»e-t»-M 


DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 

(NV-Ma-14«M>1:  N-47861) 

Notice  of  Realty  Action:  Sale  of  PubHc 
Land  In  Lander  County,  Nevada,  by 
Noncompetitive  Sale  Procedurea 

agency:  Bureau  of  Land  Management. 

Interior. 

action:  Direct  sale  of  public  lands  in 

Lander  County.  Nevada. 

summary:  The  following  described  land 
in  Lander  County,  Nevada,  has  been 
examined  and  identified  as  suitable  for 
disposal  by  direct  sale  under  Sections 
203  and  209  of  the  Federal  Land  Policy 
and  Management  Act  (FLPMA)  of 
October  21. 1976  (43  U.S.C.  1713  and 
1719)  at  no  less  than  appraised  iaii 
mariuBt  value: 

Mount  Di^lo  Meridian,  Nevada 

T.  31  N..  R.  43  E.. 
Sec.  26.  lot  10; 

Sec.  27,  lots  31-33,  35,  36,  46-52. 
Comprising  36.18  acres,  more  at  lets. 

The  above-described  lands  are  hereby 
classified  for  disposal  in  accordance 
with  Executive  Order  6910  and  the  Act 
of  June  28, 1934,  as  amended. 

The  land  is  being  o&red  as  a  direct 
sale  to  the  adjacent  landowner.  Battle 
Mountain  Gold  Corporation.  The  land 
will  not  be  offered  for  sale  until  at  least 
60  days  after  the  date  of  pubUcation  of 
this  notice  in  the  Federal  Register. 
FOR  FURTHER  INFORMATION  CONTACT:  Judy 
A.  Fry,  Realty  Specialist.  Bureau  of 
Land  Management,  Battle  Mountain 
Field  Office,  50  Bastian  Road,  P.O.  Box 
1420,  Battle  Moimtain,  NV,  89820,  (702) 
635-4000. 

SUPPLEMENTARY  INFORMATION:  The  land 
has  been  identified  as  suitable  for 
disposal  by  the  Shoshone-Eureka 
Resource  Management  Plan.  The  land  is 
not  needed  for  any  resource  program 
and  is  not  suitable  for  management  by 
the  Bureau  or  another  Federal 
department  or  agency. 

The  land  to  be  solo  is  difficuh  and 
imeconomical  for  the  Bureau  to  manage. 
It  consists  of  three  parcels,  two  of  wfaidi 
are  totally  surrouiuied  by  patented 
mining  claims  owned  by  the  sale 
proponent.  The  third  parcel  is  bordered 
on  three  sides  by  the  proponent's 
patented  claims,  and  on  the  fourth  by 
impatented  mining  claims  held  t>y  the 
proponent 

llie  locatable,  salable,  and  leasable 
mineral  estates,  with  the  exception  of 
geothermal  resources,  have  beian 
determined  to  have  no  known  value. 
Hierefore.  the  mineral  estate,  excluding 
geothermal  resources,  will  be  conveyed 


simultaneously  with  the  surface  estate 
in  accordance  with  Section  209(b)(1)  of  , 
Federal  Land  Policy  and  Management 
Act  of  1976.  Acceptance  of  the  sale  ofiar 
will  constitute  application  for 
conveyance  of  the  available  mineral 
interests.  The  sale  proponent  will  be 
required  to  submit  a  $50.00 
nonrefundable  filing  fee  for  conveyance 
of  the  mineral  interests  specified  above 
with  the  purchase  price  for  the  land. 
Failure  to  submit  the  nonrefundable  fee 
for  the  mineral  estate  within  the  time 
frame  specified  by  the  authorized  officer 
will  result  in  cancellation  of  the  sale. 
Upon  pubUcation  of  this  Notice  of 
Realty  Action  in  the  Federal  Register, 
the  lands  will  be  segregated  from  all 
forms  of  appropriation  imder  the  public 
land  laws,  including  the  mining  laws, 
but  not  the  mineral  leasing  laws  or 
disposals  pursuant  to  Sections  203  and 
209  of  FLPMA.  The  segregation  shall 
terminate  upon  issuance  of  a  patent  or 
other  document  of  conveyance,  upon 
publication  in  the  Federal  Ragietar  of  a 
termination  of  segregation,  or  270  days 
from  date  of  this  publication,  whidi 
ever  occurs  first 

The  patent,  when  issued,  will  contain 
the  following  reservations  to  the  United 
States: 

IjA  right-of-way  thereon  for  ditches 
ana  canals  constructed  by  the  authority 
of  the  United  States,  Act  of  August  30, 
1890,  (43  U.S.C.  945); 
2.  Geothermal  resources: 
And  will  be  subject  to  all  other  valid 
existing  rights. 

For  a  period  of  45  days  from  the  date 
of  pubUcation  in  the  Federal  Regiater. 
interested  parties  may  submit  comments 
to  the  District  Managw,  Battle  Mountain 
District,  50  Bastian  Way,  Box  1420, 
Battle  Mountain.  NV  89820.  Any 
adverse  comments  wiU  be  evaluated  by 
the  State  Director,  who  may  sustain, 
vacate  or  modify  this  realty  action  and 
issue  a  final  determination.  In  the 
absence  of  timely  filed  objections,  this 
realty  action  will  become  a  final 
determination  of  the  Department  of  the 
Interior. 

Dated:  December  5, 1996. 
Gerald  M.  Smtth. 
District  Manager. 
(FR  Doc  96-32039  FUed  12-17-96;  8:45  am] 

■LUNO  CODE  431»44&P 


[NM-06(M)7-143(M)1]  fOOOl] 

Notice  Of  Realty  Action    New  Mexico 
96645 

AGENCY:  Bureau  of  Land  Management 

Interior. 

ACTION:  Noncompetitive  sale  of  pubUc 

lands  in  Eddy  County. 


66694 
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summary:  The  followmg  land  has  beoi 
found  suitable  for  direct  sale  under 
Section  203  of  the  Federal  Land  Policy 
and  Management  Act  of  1976  (90  Stat. 
2750. 43  U.S.C.  1713).  at  not  less  than 
the  appraised  fair  market  value.  The 
land  will  not  be  ofiered  for  sale  until  at 
least  60  days  after  the  date  of  this 
notice. 

T.  17S..R.30B..NMPM 
Sec  19:  Lot  3,  containing  approximately  2 


The  land  is  her^y  segregated  bom 
appropriation  under  the  public  land 
laws,  including  the  mining  laws, 
pending  disposition  of  this  action  or  270 
days  from  date  of  this  notice,  whichever 
occurs  first. 

The  land  is  being  offered  by  direct 
sale  to  Larry  J.  Taylor  and  Wanda 
Lorene  Susie  Taylor,  his  wife,  who 
reside  on  the  land. 

The  patent,  when  issued,  will  contain 
certain  reservations  to  the  United  States 
and  will  be  subject  to  existing  rights-of- 
way.  Detailed  inframation  concerning 
these  reservations,  as  well  as  specific 
conditions  of  the  sale,  are  available  for 
review  at  the  Carlsbad  Resource  Area 
Office,  Bureau  of  Land  Management, 
620  East  Greene.  Carlsbad,  New  Mexico 
86220. 

For  a  period  of  45  days  bom  the  dhte 
of  this  notice,  interested  parties  may 
submit  comments  to  the  District 
Manager  at  2909  West  Second  Street. 
Roswell,  New  Mexico  88201.  Any 
adverse  comments  will  be  evaluated  by 
this  District  Manager,  who  may  vacate 
or  modify  this  realty  action  and  issue  a 
final  determination.  In  absence  of 
objections,  this  realty  action  will 
become  the  final  determination  of  the 
Department  of  the  Interior. 

Dated:  December  4. 1996. 
Edwin  L.  Robenoo, 
Acting  District  ManagBT. 
[PR  Doc.  96-32036  Filed  12-17-96;  8:45  am] 

HJJNQ  COOC  4310-VA-M 


[ES-000-1420-00;  ES-48433,  Group  1«, 
Hiinoto] 

Notice  of  RHng  of  Plat  of  Survey; 
Illinois 

The  plat  of  the  corrective  dependent 
resurvey  of  a  portion  of  the  west 
bovmdary;  a  portion  of  the  subdivisional 
lines;  the  corrective  survey  of  the 
subdivision  of  sections  16  and  19.  and 
the  Carlyle  Reservoir  acquisition 
boundary  in  sections  18  and  19, 
Township  4  North,  Range  1  West.  Third 
Principal  Meridian,  Illinois,  will  be 
officially  filed  in  Eastern  States, 
Springfield,  Virginia  at  7:30  a.m..  on 
January  21. 1997. 


The  Mirvey  was  requested  by  the  U.S. 
Aimy  Corps  of  Engineers. 

All  inquiries  or  protests  concerning 
the  technical  aspects  of  the  survey  must 
be  sent  to  the  Chief  Cadastral  Surveyor, 
Eastern  States,  Bureau  of  Land 
Management.  7450  Boston  Boulevard, 
Springfield,  Virginia  22153.  prior  to 
7:30  a.m.,  January  21, 1997. 

Copies  of  the  plat  will  be  made 
available  upon  request  and  prepayment 
of  the  reproduction  fee  of  $2.75  per 
copy- 
Dated  December  10, 1996.        ■ 
SlapfcwG.Kopach. 
Chief  Cadastral  Suiwyw. 
(PR  Doc  96-32038  Filed  12-17-96;  8:45  am] 
■UJNQ  OOOi  «i*-a>-» 
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Commission  at  the  aforementioned 

address. 

NanqrBrittian, 

Executive  Director,  Blackstone  River  Valley 
National  Heritage  Corridor  Commission. 
(FR  Doc  96-32046  Filed  12-17-96;  8:45  ami 
I  COM  4ai*-7»-r 


Natfonal  P«k  Service 

Bladcstone  River  Valley  National 
Heritage  Conldor  Commission; 
Meeting 


AQENCY:  National  Park  Service,  Interior. 
ACTION:  Notice  of  Meeting. 

Notice  is  hereby  given  in  accordance 
with  Section  552b  of  Title  5,  United 
States  Code,  that  a  meeting  of  the 
Blackstone  River  Valley  National 
Heritage  Corridor  Commission  will  be 
held  on  Thursday,  January  16, 1997. 

The  Commission  was  established 
pursuant  to  Pub.  L.  99-647.  The 
purpose  of  the  Commission  is  to  assist 
fiederal,  state  and  local  authorities  in  the 
development  and  implementation  of  an 
integrated  resource  management  plan 
for  those  lands  and  waters  within  the 
Corridor. 

The  meeting  will  convene  at  7  pm  at 
the  Douglas  Town  Hall,  Resource 
Center,  29  Depot  St.  Douglas,  MA  for  the 
following  reasons: 

1.  Presentation  of  the  Town  of  Douglas 

2.  Overview  of  Jencks  Store  Project 

3.  Commission  Business 

It  is  anticipated  that  about  twenty 
people  will  be  able  to  attend  the  session 
in  addition  to  the  CommissioiLk  .    ^tw 
members.  "^ 

Interested  persons  may  make  oral  or 
written  presentations  to  the  CoramisaicHi 
or  file  written  statements.  Such  requests 
should  be  made  prior  to  the  meeting  to: 
Susan  K.  Moore,  Executive  Director. 
Bladcstone  River  Valley  National 
Heritage  Corridor  Commission,  One 
Depot  Square,  Woonsocket.  Rl  02895. 
TeL:  (401)  762-0250.  -  .♦;, , .. 

Further  information  concerning  this 
meeting  may  be  obtained  bom  Susan  K. 
Moore,  Executive  Director  of  the     \~:.  ,S .. 


Notice  of  Inventory  Complellon  for 
Native  American  Human  Remains  and 
Associated  Funerary  Ob|ects  In  tt>e 
Posaesslon  of  BsRdslier  National 
Monument,  National  Park  Service,  Los 
Alsmos.NM 

agency:  National  Parii:  Service 
action:  Notice 

Notice  is  hereby  given  in  accordance 
with  provisions  of  the  Native  American 
Graves  Protection  and  Repatriation  Act 
(NAGPRA),  25  U.S.C.  3003  (d).  of  the 
completion  of  an  inventory  of  human 
remains  and  associated  funerary  objects 
in  the  possession  of  Bandolier  National 
Monument.  National  Park  Service.  Los 
Alamos,  NM. 

A  detailed  assessment  of  the  hiunan 
remains  was  made  by  National  Park 
Service  professional  staff  in 
consultation  with  representatives  of  the 
Pueblo  of  Acoma,  Pueblo  of  Cochiti. 
Pueblo  of  Isleta.  Pueblo  of  Jemez,  Pueblo 
of  Laguna,  Pueblo  of  Nambe,  Pueblo  of 
Picuris.  Pueblo  of  Pojoaque,  Pueblo  of 
San  Felipe.  Pueblo  of  San  Ildefonso. 
Pueblo  of  San  Juan.  Pueblo  of  Sandia, 
Pueblo  of  Santa  Clara,  Pueblo  of  Santo 
Domingo,  Pueblo  of  Taos,  Pueblo  of 
Tesuque,  Pueblo  of  Zia.  Pueblo  of  Zuni. 
the  Hopi  Tribe,  and  Ysleta  del  Sur 
Pueblo  of  Texas. 

In  1904,  human  remains  representing 
three  individuals  were  excavated  from 
the  Tsankawi  Ruins  site  by  E.A.  Hewett 
and  A.V.  Kidder  before  the  creation  of 
the  Monument.  No  known  individuals 
were  identified.  The  three  associated 
funerary  objects  include  textile 
remnants,  matting  fragments,  and  one 
ceramic  bowl.  BMed  on  the  associated 
funerary  objects  and  surface  artifects, 
the  Tsankawi  Ruins  site  has  been  dated 
to  ca.  1440-1550  AD. 

Between  1915-1917,  human  remains 
representing  14  individuals  were 
recovered  from  the  Otowi  Ruins  site  by 
Dr  Lucy  Wilson  during  legally 
authorized  excavations.  No  known 
individuals  were  identified.  No 
associated  funerary  objects  were 
present.  The  Otowi  Ruins  site  has  been 
dated  to  ca.  1200-1400  AD  based  on  tree 
ling  data  and  surface  artifects. 


Ffldanl  RegiilBr  /  Vol.  61.  No.  244  /  Wednesday,  December  18,  1996  /  Notices 


66685 


Between  1947-1948.  human  ranains 
representing  two  individuals  were 
excavated  from  the  Tyuonyi  Ruins  site 
during  legally  authorized  excavations. 
No  known  individuals  were  identified. 
No  associated  fameiuy  objects  are 
present.  The  Tyuonyi  Ruins  site  has 
been  dated  to  ca.  132S-1600  AD  based 
on  pottery  sherds  and  tree  ring  data. 

In  1963,  human  remains  representing 
one  individual  frtnn  the  Navawi  site 
were  donated  to  BandeUer  National 
Monxmient  by  Chris  Benson  and  John 
Sydca.  No  known  individiial  was 
identified.  The  five  associated  fimerary 
objects  are  pottery  sherds.  The  Navawi 
site  is  located  within  Pueblo  of  San 
ndefonso  lands,  and  has  been  dated  to 
ca.  1400-1500  AO  based  on  the 
associated  funerary  objects. 

In  1976,  human  remains  representing 
12  individuals  were  recovered  bam  site 
LA  12119  dtiring  legally  authorized 
excavations.  No  known  individuals 
were  identified.  The  two  associated 
funerary  objects  are  ceramic  bowl 
fragments.  Site  LA  12119  has  been  dated 
to  ca.  1100-1200  AD,  based  on  tree  ring 
data. 

In  1976,  human  remains  representing 
two  individuals  were  recovered  from 
site  LA  12121  during  legally  authorized 
excavations.  No  known  individuals 
were  identified.  No  associated  funerary 
objects  are  present.  Site  LA  12121  has 
been  identified  as  a  pueblo  site 
occupied  between  ca.  1148-1180  AD. 
based  ob  tree  ring  data  and 
archeomagnetic  dating. 

In  AugxMt  of  1990,  human  remains 
representing  one  individual  were     ' 
recovered  from  site  LA  3852  during 
legally  authorized  excavations  by 
Washington  State  University.  No  known 
individual  was  identified.  No  associated 
funerary  objects  are  present.  Site  LA 
3852  has  been  identified  as  a  pueblo  site 
occupied  between  ca.  1150-1250  AD 
based  on  pottery  sherds. 

At  an  unknown  date,  human  remains 
representing  one  individual  were 
recovered  on  the  surface  &t>m  site  LA 
3849  imder  unknown  conditions.  No 
known  individual  was  identified.  No 
associated  fimerary  objects  are  present. 
Site  LA  3849  has  been  dated  to  ca. 
1200-1300  AD  based  on  pottery  sherds 
and  lithics. 

In  1987.  hiunan  remains  representing 
one  individual  were  recovered  on  the 
surface  of  site  LA  3756  during  legally 
authorized  archeological  siuveys  within 
the  moniunent  boimdaries.  No  known 
individual  was  identified.  No  associated 
funerary  objects  are  present.  Site  LA 
3756  has  been  dated  to  ca.  1200-1315 
AD  based  on  potteiy  sherds. 

The  sites  listed  above  are  all  within  or 
,  surrounding  the  Frijoles  Canyon  in 


Bandeliw  Natitmal  Monummit. 
Anthropological  evidence  indicates  that 
Keresan-speaking  people  (the  Pueblo  of 
Acoma,  Pu^lo  of  Cochiti,  the  Pueblo  of 
Laguna,  the  Pueblo  of  San  FeUpe,  the 
Pueblo  of  Santa  Ana.  the  Pueblo  of 
Santo  Domingo,  and  the  Pueblo  of  Zia) 
and  Tewa-speaking  people  (the  Puefalo 
of  Nambe,  the  Pueblo  of  Pojoaque.  the 
Pueblo  of  San  Ildefbnso,  the  Pueblo  of 
San  Juan,  the  Pueblo  of  Santa  Qara,  the 
PuAlo  of  Tesuque.  and  the  present-day 
Hano  community  at  Hopi)  occupied  the 
Frijoles  Canyon  and  surroxmdir^  area 
by  the  1100s  based  on  oral  traditions, 
religious  and  cultural  ties,  and 
anthropological  and  ethnographic 
docimientation. 

Based  on  the  above  mentioned 
information,  officials  of  the  National 
Pari;  Service  have  determined  that, 
pursuant  to  43  CFR  10.2  (d)(1).  the 
human  remains  listed  above  represent 
the  physical  remains  of  37  individuals 
of  Native  American  ancestry.  Officials  of 
the  National  Park  Service  have  also 
determined  that,  pursuant  to  25  U.S.C 
3001  (3)(A),  the  ten  objects  listed  above 
are  reasonably  believed  to  have  been 
placed  with  or  near,  individual  human 
remains  at  the  time  of  death  or  later  as 
part  of  the  death  rite  or  ceremony. 
Lastly,  officials  of  the  National  Pari: 
Service  have  determined  that,  pursuant 
to  25  U.S.C.  3001  (2).  there  is  a 
relationship  of  shared  group  identity 
which  can  be  reasonably  traced  between 
these  Native  American  human  remains 
and  associated  funerary  objects  and  the 
Pueblo  of  Acoma.  Pueblo  of  Cochiti, 
Pueblo  of  Isleta,  Pueblo  of  Jemez.  Pueblo 
of  Laguna,  Pueblo  of  Nambe,  Pueblo  of 
Picuris,  Pueblo  of  Pojoaque,  Pueblo  of 
San  Felipe,  Pueblo  of  San  Ddefonso, 
Pueblo  of  San  Juan,  Pueblo  of  Sandia, 
Pueblo  of  Santa  Clara,  Pu^lo  of  Santo 
Domingo,  Pueblo  of  Taos,  Pueblo  of 
Tesuque,  Pueblo  of  Zia.  Pueblo  of  Zuni. 
the  Hopi  Tribe,  and  Ysleta  del  Siir 
Pueblo  of  Texas. 

This  notice  has  been  sent  to  officials 
of  the  Pueblo  of  Acoma,  Pueblo  of 
Cochiti,  Pueblo  of  Isleta,  Pueblo  of 
Jemez,  Pueblo  of  Laguna,  Pueblo  of 
Nambe,  Pueblo  of  Picuris.  Pueblo  of 
Pojoaque,  Pueblo  of  San  Felipe.  Pueblo 
of  San  Ildefonso,  Pueblo  of  San  Juan, 
Pueblo  of  Sandia,  Pueblo  of  Santa  Clara, 
Pueblo  of  Santo  Domingo.  Pueblo  of 
Taos.  Pueblo  of  Tesuque,  Pueblo  of  Zia. 
Pueblo  of  Zuni,  the  Hopi  Tribe,  and 
Ysleta  del  Sur  Pueblo  of  Texas. 
Representatives  of  any  other  Indian  tribe 
that  believes  itself  to  be  cultiirally 
affiliated  with  these  human  remains  and 
associated  funerary  objects  should 
contact  Roy  W.  Weaver,  Superintendent, 
BandeUer  National  Monument,  National 
Park  Service.  HCR 1.  Box  1.  Suite  15. 


Los  Alamos,  NM  87544;  telephone: 
(505)  672-3861,  before  January  17, 1997. 
Repatriation  of  the  humtm  remains  and 
^associated  funerary  (4>jects  to  the  Pueblo 
of  Aooma.  Purtilo  of  Cochiti,  Pueblo  of 
Isleta.  Pueblo,  of  Jemez,  Pueblo  of 
Laguna,  Pueblo  of  Nambe,  Pueblo  of 
Picuris,  Pueblo  of  Pojoaque,  Paeblo  of 
San  FeUpe,  Pueblo  of  San  Ildefonso. 
Pueblo  <tf  San  Juan,  Pueblo  of  Sandia, 
Pueblo  of  Taos.  Pueblo  of  Tesuque. 
Pu^lo  of  2Ua,  Pueblp  of  Zuni.  the  Hopi 
Tribe,  and  Ysleta  del  Sur  Pueblo  of 
Texas  may  begin  after  that  date  if  no 
additional  claimants  onne  forward. 
Dated:  Decsmber  9, 1996. 
VektU  Canouts, 
Acting  Departmental  Coasuhing 
Archeologist. 

Deputy  Manager.  Archeology  and 
Bthnt^raphy  Program. 
(PR  Doc  96-32095  Filed  12-17-96;  8:45  am) 
■LIMQ  OOOf  4StS-9»# 


INTERNATIONAL  TRADE 
COMMISSION 

Certain  Digital  SataOlt*  System  (OSS) 
Receivers  and  Components  Thereof, 
Notice  of  Investtgatf  on 

Pnv.  No.  337-TA-a«q 

agency:  U.S.  International  Trade 

Commission. 

ACTION:  Institution  of  investigation 

pursuant  to  19  U.S.C.  §  1337. 

SUMMARY:  Notice  is  hereby  given  that  a 
complaint  was  filed  with  the  U.S. 
International  Trade  Commission  on 
November  13, 1996,  imder  section  337 
of  the  Tariff  Act  of  1930.  as  amended, 
17  U.S.C.  §  1337,  on  behalf  of 
Personalized  Media  Communications, 
LLC.  110  East  42nd  Street,  Suite  1704. 
New  York,  New  York  10017.  Letters 
supplementing  the  complaint  were  filed 
on  November  25  and  December  2, 1996. 
The  complaint,  as  supplemented, 
alleges  violations  of  section  337  in  the 
importation  into  the  United  States,  the 
sale  for  importation,  and  the  sale  within 
the  United  States  after  importation  of 
certain  digital  satellite  system  (DSS) 
receivers  and  components  thereof  by 
reason  of  direct,  induced,  and 
contributory  infringement  of  claims  3,  6, 
7, 12, 15.  35,  and  44  of  U.S.  Letters 
Patent  5,335,277.  The  complaint  further 
alleges  that  there  exists  an  industry  in     . 
the  United  States  as  required,  by 
subsection  (a)(2)  of  section  337. 

The  complaint  requests  that  the 
Commission  institute  an  investigation 
and,  ^er  a  hearing,  issue  a  permanent 
exclusion  order  and  permanent  cease     • 
and  desist  orders. 
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ADDRESSES:  The  cx}mplaint.  except  for 
any  confidential  information  contained 
thmein.  is  available  for  inspection 
during  official  business  hours  (8:45  aon. ' 
to  5:15  p.m.)  in  the  Office  of  the 
Secretary,  U.S.  International  Trade  ° 
Commission,  500  E  Street,  S.W.,  Room 
112,  Washington,  D.C.  20436,  telephone 
202-205-2000.  Hearing-impaired 
individuals  are  advised  that  information 
on  this  matter  can  be  obtained  by 
contacting  the  Commission's  TDD 
terminal  on  202-205-1810. 

FOR  FURTHER  INFORMATION  CONTACT: 
Smith  R.  Brittingham  IV,  Esq.,  Office  of 
Unfair  Import  Investigation,  U.S. 
.  International  Trade  Commission, 
telephone  202-205-2576. 

Aatlmrity!  The  authority  for  institution  of 
this  invsstigation  i>  contained  in  Mction  337 
of  (he  Tariff  Act  of  1930,  as  amended,  and 
in  Mctioc  210.10  of  the  Coramission's  Rules 
of  Practice  and  Procedure.  19  C.F.R.  §  210.10 
(1996). 

Scope  of  Investigation 

Having  c(»8idered  the  complaint,  the 
U.S.  International  Trade  Commission, 
on  December  11, 1996,  ordered  that — 

(1)  Pursuant  to  subsection  (b)  of 
section  337  of  the  Tariff  Act  of  1930,  as 
amended,  an  investigation  be  instituted 
to  determine  whether  there  is  a 
violation  of  subsection  (a)(1)(B)  of 
section  337  in  the  importation  into  the 
United  States,  the  sale  for  importation, 
or  the  sale  within  the  United  States  after 
importation  of  certain  digital  satellite 
system  (DSS)  receivers  or  components 
thereof  by  reason  of  infringement  of  -. 
claims  3,  6,  7,  12, 15,  35,  or  44  of  U.S. 
Letters  Patent  5,335,277,  and  whether 
there  exists  an  industry  in  the  United 
States  as  required  by  subsection  (a)(2)  of 
section  337. 

(2)  For  the  purpose  of  the 
investigation  so  instituted,  the  following 
are  hereby  named  as  parties  upon  which 
this  notice  of  investigation  shall  be 
served: 

(a)  The  complaint  is — Personalized 
Media  Communications,  LL.C,  110  East 
42nd  Street,  Suite  1704.  New  York,  New 
York  10017. 

(b)  The  respondents  are  the  following 
companies  alleged  to  be  in  violation  of 
section  337,  and  are  the  parties  upon 
which  the  complaint  is  to  be  served: 

Thomson  Consumer  Electronics.  Inc.. 

10330  North  Meridian  Street, 

Indianapolis,  Indiana  46206. 
Hughes  Network  Systems,  11717 

Exploration  Lane,  Germantown, 

Muyland  20876. 


Hitachi  Home  Electronics  (America), 

Inc..  3890  Steve  Reynolds  Blvd..> 

NorcTOss.  Georgia  30093. 
Toshiba  America  Consumer  Products, 

Inc.,  82  Totowa  Road,  Wayne,  New 

Jersey  07470. 
Matsushita  Electric  Coiporatlan  of 

America,  One  Panasonic  Way. 

Secaucus,  New  Jersey  07094. 
DIRECTV,  Inc..  2230  E.  bnpMial  Hwy., 

El  Segundo.  California  90245. 
United  States  Satellite  Broadcasting  Co., 

3415  Univertity  Ave..  St.  Paul,     .-^-rV 

Minnesota  55114.  ^'  '  " 

(c)  Smith  R.  Brittingham  IV.  Esq., 
Office  of  Unfair  Iinportlnvestlgatlons. 
U.S.  International  Trade  Commission. 
500  E  Street,  S.W..  Room  401-M, 
Washington.  D.C.  20436,  who  shall  be 
the  Commission  investigate  attorney, 
party  to  this  investigation;  and 

(3)  For  the  investigation  so  instituted, 
the  Honorable  Paul  J.  Luckem  is 
designated  as  the  presiding 
Administrative  Law  Judge.  '• 

Responses  to  the  complaint  and  the 
notice  of  investigation  must  be 
submitted  by  the  named  respondents  in 
accordance  with  section  210.13  of  the 
Commission's  Rules  of  Practice  and 
Procedure,  19  CF.R.  §  210.13.  Pursuant 
to  19  CF.R.  §§  201.16(d)  and  210.13(a) 
of  the  Commission's  Rules,  such 
responses  will  be  considered  by  the 
Commission  if  received  not  later  than  20 
days  after  the  date  of  service  by  the 
Commission  of  the  compliant  and  the 
notice  of  investigation.  Extensions  of 
time  for  submitting  responses  to  the 
compliant  will  not  be  granted  imless 
good  cause  therefor  is  shown. 

Failure  of  a  respondent  to  file  a  timely 
response  to  each  allegation  in  the 
complaint  and  in  this  notice  may  be 
deemed  to  constitute  a  waiver  of  the 
right  to  appear  and  contest  the 
allegations  of  the  compliant  and  this 
notice,  and  to  authorize  the 
administrative  law  judge  and  the     .  *' 
Conmiission,  without  further  notice  to 
the  respondents,  to  find  the  facts  to  be 
as  alleged  in  the  complaint  and  this 
notice  and  to  enter  hoth  an  initial 
determination  and  a  final  determination 
containing  such  findings,  and  may 
result  in  the  issuance  of  a  limited 
exclusion  order  or  a  cease  and  desist 
order  or  both  directed  against  such 
respondent. 

By  order  of  the  Commission.  ^  ,  v.. 

Issued:  December  11, 1998. 
Donna  R.  Kiwfanke. 
Sectetaty. 

{FR  Doc.  96-32106  Filed  12-47-96;  8:45  am) 
BHJJNO  OOOC  ' 


OEPARTMENT  OF  LABOR 
Einployinent  snd  Training 


Investigations  Regarding  Certlflcatlons 
of  Eligibility  To  Apply  for  Worlcer 
Ai^uMment  Assistance 

Petitions  have  been  filed  with  the 
Secretary  of  Laboi^mder  Section  221(a) 
of  the  Trade  Act  of  1974  ("the  Act")  and 
are  identified  in  the  Appendix  to  this 
notice.  Upon  receipt  of  these  petitions, 
the  Program  Manager  of  the  Office  of 
Trade  Adjustment  Assistance, 
Employment  and  Training 
Administration,  has  instituted 
investigations  pursuant  to  Section 
221(a)  of  the  Act 

The  purpose  of  each  of  the 
investigations  is  to  determine  whether 
the  woilLers  are  eligible  to  apply  for 
adjustment  assistance  under  Title  n. 
Chapter  2,  of  the  Act.  The  investigations 
will  further  relate,  as  appropriate,  to  the 
determination  of  the  date  on  which  total 
or  partial  separations  began  or 
threatened  to  begin  and  the  subdivision 
of  the  firm  involved. 

The  petitioners  or  any  other  persons 
showing  a  substantial  interest  in  the 
subject  matter  of  the  Investigations  may 
request  a  public  hearing,  provided  such 
request  is  filed  in  writing  with  the 
Program  Manager,  Office  of  Trade   " 
Adjustment  Assistance,  at  theaddress 
show  below,  not  later  than  December 
27. 1996. 

Interested  petsons  are  invited  to 
submit  written  comments  regarding  the 
subject  matter  of  the  investigations  to 
the  Program  Manager.  Office  of  Trade 
Adjustment  Assistance,  at  the  address 
shown  below,  not  later  than  December 
27, 1996. 

The  petitioners  filed  in  this  case  are 
available  for  inspection  at  the  Office  of 
the  Program  Manager,  Office  of  Trade    ^ 
Adjustment  Assistance,  Employment 
and  Training  Administration,  U.S. 
Department  of  Labor.  200  Constitution 
Avenue,  N.W.,  Washington,  D.C.  20210. 

Signed  at  Washington,  D.C.  this  25th  day 
of  November,  1996. 

RusmU  T.  Kile, 

Program  Manager,  Policy  &■  Reemployment 
Services,  Office  of  Trade  Adustment 
Assistance. 
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Appendix 
[PeOHons  inslflutod  on  11/25/96] 


T/MM 


Subject  firm  (peftWonare) 


Lootton 


Date  of 


ProducKs) 


32.936 

32.936 

32.937 

32.938 

32.939 _ 

32.940 

32.942 

32.943 

32.9*4 

32.945 

32.946 

32.947 

32.948 

32.949 

32.950  ...- 

32.951  

32.952 -. 

32.953 

32,954  . 

32,996  ...»-... 

32,966< 

32,957  ......... 

32,958 

32,959 

32.960 

32.961  

32.962 

32.963 -, 

32.964 

32,965  ......,^. 

32,966 

32,967 

32,968 

32,970 

32,971  

32,972 


Borg  Wamer  Automotive  (UAW) 

Norman  Manufacturing  Co.  (DSWA) 

Cogeme  Resources  (USWA)  

Ctie-Toms  River  Site  (OCAW)  

Eatort  Controls  Automotive  (UPIU)  . 

Qerweco,  Ino— iaredo  (Ca)  ..« 

Kimble  Glass  (AFQW)  :..........:. 

Peach  State  Limited  (Wm)  ..„ 

Procter  and  Garrbie  (WIcrs)  

Plaid  Clothing  Group  (UNITE) 

A.O.  Smith  Electrical  (IBEW) 

FHntab  Machine.  Inc  (Co.) 

Sunbeam  Household  Product  (Co.) 
East  Tenn.  Undergannents  (UNITE) 

Barclay  Home  Products  (Co.)  

Barclay  Home  Products  (Co.)  . — 

Amp,  Inc.  (Wkrs) 

Permacel  (Wkrs) 

Petrie  Retail,  Inc  (Wkis)  — _.....,.. 

Louisiana  Pacific  (Wkrs)  ..1 

Philadelphia  Sweeter  Ml  (pa.)  ...... 

Cyress  Chemical  (Co.)  — 

Apex  Sportswear  (Ca)  — ~~. — 

Jefferson  City  Mine  (USWA)  „. 

Bowdon  Manufacturing  Co  (Wkrs)  .. 
Cabot  Perform  Materials  (ICWUC) .. 

Kiark  Electrfc:  Mfg  Co  (IBEW)  .„ 

Rayonier.  Inc  (AWPPW) „ 

Sunbeam  Ouldoa  Products  (Ca) ... 
H.L  Miller  &  Son  (Co.) 

Hawk  Golf  Bag  Company  (Co.)  — 

D.S.  Knitting  (Wkrs) 

Hashbro.  Inc  (Wkrs)  

Veteo  Electronks  (Wkrs) 

NEC  Technotogles,  Inc  (Wkrs) 

B.F.  Goodrich  (IBEW) 

Boyt  Company  (The)  (Wkrs)  ~; 

Boyt  Company  (The)  (Wkrs)  


Munioe,  IN  .. 

PhHada^phia,  PA  ..... 

Toms  River,  NJ 

Wauwalosa,  Wl  

Hohenwakl,  TN 

Vinelend.  NJ ^. 

Chester,  GA ............. 

Hatbofo.  PA _... 

Chamt)er8burg.  PA  .., 

Tipp  City,  OH ».. 

North  Fainrwulh.  MA 

Coushatia.  LA 

Eizatwthton.  TN  ...... 

Cherokee.  NC  — .... 

RobbinsvUe.  NC  ...~. 

Erte,  PA  

Lakewood,  NJ 

Secaucus,  NJ  


Philadelphia,  PA ^... 

El  Paso,  TX  

Pl^nn    T  OfK|  PI  T    •■••••••••■••■■■••■•■•■•••••••^mi 

Jefferson  City,  TN 

Bowdon,  GA  

Boyertown,  PA — ».-. 

SL  Louis.  MO 

r^Ofl  AllQOVw9i  wwA  ...... ......... ...... ...... 

Portland,  TN 

SchuykM  Have,  PA  .._.......«..»...... 

Clafton,  lA  . 

Arcade,  NY  .„...........«..«_._...«...» 


Pishers,  NY  ........... 

Norlhborough,  MA 

Norwich,  NY 

towa  Falls,  lA 

DSurOfUi  lA    ••••••••«« 


11/11/96 

1(yi5/96 
1(y23/96 
11/07/96 
11/06/96 
11/07/96 
1(V0e/96 
11/05/96 
11/08/96 
11/08/96 
11/06/96 
11/06/96 
10/04/96 
11/07/96 
11/07/96 
11/07/96 
11/06/96 
10/25/96 
11/06/96 

11/06/96 
11/13/96 
11/06/96 
11/18/96 
11/15/96 
11/13/96 
11/12/96 
11/14/96 
11/13/96 
11/13/96 
11A)7/96 

11/13/96 
11/13/96 
10/19/96 

10/30/96 
11/11/96 
11/03/96 
11/12/96 
11/12/96 


Rev  Wheel  Drive  Manuri  Ti 


Electrical  Lamps. 

Uranium  Oxkle. 

Dyes  tor  TexUie  Products  Divisiort. 

Automotive  Controls. 

Western  Footwear. 

Glass  Coffee  Pols. 

Shirts. 

Over  The  Counter  Pharmaceuticals. 

Men's  Suits,  Slacks,  Sportcoels. 

In-Bells,  Shafts  &  Steel  Lamina. 

Preciskxi  Machine  Paris. 

Irons  and  Toasters. 

Ladies'  Undergarments. 

Quits. 

Quits. 

Plastic  Components  for  Connectors. 

CD  Roms. 

Distributton  of  Ladws  &  Girls  Ctolh- 
ing. 

Desolving  Pulp  High  Grade  SulpNIe. 

Sweaters. 

Soaps.  Softners  for  Jeans. 

Ladws'  Sportswear. 

Zinc  Corxsentrate. 

Men's  &  LadiA'  Talored  Suits. 

Tar«aium  and  Other  Metals. 

Electrical  Components. 

Chemical  Wood  Pulp. 

Outdoor  Furniture. 

Knit,  Bleach,  &  Dye  Sweatshirt  Ma- 
terial. 

Golf  Bags. 

Chldren's  Sweaters. 

Baby  and  Toddter  Bte  & 
Clolhs. 

Radk)  A  Mkyoprocessor  Crystals. 

Personal  Comijuters. 

/Verospaoe  Igriitton  Products. 

Luggage. 

Luggage. 


(FR  Doc.  96-32008  FUed  12-17-96;  iAi  am] 
■LUNO  OOOt  MIO-M-M  ^.    « 


[TA-W-32396) 

Control  Techniques  Drives, 
Incorporated.  Grand  Island.  NY;  Notice 
of  Termination  of  Investigation 

Pursuant  to  Section  221  of  the  Trade 
Act  of  1974,  an  investigation  was 
initiated  on  November  12, 1996  in 
response  to  a  worlcer  petition  which  was 
filed  on  October  21, 1996  on  behalf  of 
workers  at  Control  Techniques  Drives, 
Inc,  Grand  Island,  New  York. 

A  negative  determination  applicable 
to  the  petitioning  group  of  worlcers  was 
issued  on  November  25, 1996  (TA-W- 
32,885).  No  new  information  is  evident 
which  would  result  in  a  reversal  of  the 
Department's  previous  detennination. 


Consequmtly,  further  investigation  ia 
this  case  would  serve  no  purpose,  and 
the  investigation  has  been  terminated. 

Signed  in  Washington,  D.C  this  3rd  day  of 
Dec^iber,  1996.  ,^. 

RoHdlT.KilB, 

Program  Manager.  Policy  and  Reemployment 
Services.  Office  of  Trade  Adjustment 
Assistance. 
(FR  Doc  96-32102  FUed  12-17-96;  8:45  am] 


[TA-W-32.661  MMwsy.  QA;  TA-W-a2. 6610 
Haw  fUvar,  StU    -"^  ''y . 

Kingstree  Knits,  a  Division  of  Texfl 
Industaies,  Inc.;  Amended  Certification 
Regarding  EUglbiltty  To  Apply  for 
Wortter  Adjustment  Assistance 

In  accordance  with  Section  223  of  the 
Trade  Act  of  1974  (19  U.S.C  2273)  the 


Department  of  Labor  issued  a 
Certification  of  Eligibility  to  Apply  for 
Worker  Adjustment  Assistance  on 
September  17, 1996,  applicable  td  all 
workers  of  Kingstree  Knits,  A  Division 
of  Texfi  Industries,  Incorporated  located 
in  Kfidway,  Georgia.  The  notice  was 
published  in  the  Fedoal  Keglstar  on 
October  1, 1996  (61  FR  51303).  The 
worker  certification  was  amended 
November  8, 1996  to  include  other 
South  Carolina  locations.  That  notice 
will  soon  be  published  in  the  Federal 
Register. 

At  the  request  of  petitioners,  the 
Department  reviewed  the  certification 
for  woritLers  of  the  sub)ect  firm. 
Company  officials  report  that  worker 
separations  will  occur  at  the  subject 
firm's  production  bdlity  in  Haw  River, 
South  Carolina.  The  woriters  are 
engaged  in  employment  related  to  the 
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production  of  tee  shirts  fn  women,  men 
and  boys. 

The  intent  of  the  Department's 
certification  is  to  include  all  workers  of 
Kingstree  Knits  adversely  affected  by 
imports.  Accordingly,  the  Department  is 
ag^  amending  the  certification  to 
include  all  workers  at  the  Kingstree 
Knits,  a  division  of  Texfi  Industries. 
Incorporated,  Haw  River,  South 
Carolina. 

The  amended  notice  applicable  to 
TA-W-32,561  is  hereby  issued  as 
follows: 

"All  workers  at  Kingstree  Knits,  a  Division 
of  TexR  Industries,  Incorporated,  Midway, 
Georgia  {TA-W-32.561),  and  Haw  River, 
South  Carolina  (TA-W-32,561D),  who 
became  totally  or  partially  separated  from 
employment  on  or  after  July  11, 1995  are 
eligible  to  apply  for  adftistment  assistance 
under  Section  223  of  the  Trade  Act  of  1974." 

Signed  at  Washington,  D.Q  this  Sth  day  of 
£)ecember  1996. 
Ruanll  T.  Kile. 

Program  Manager,  Policy  and  Reemployment 
Services,  Ofpce  of  Trade  Adjustment 
Assistance. 

[FR  Doc.  96-32100  Filed  12-17-96;  8:45  am] 
MUMO  COOK  4<1»-3»-M* 


n'A-W-32,729] 

Kuppenhelmer  Menufacturing 
Company,  Incorporated  A/K/A  Walton 
Clothing  Company,  Loganvllle, 
Georgia;  Amended  Certiflcatlon 
Regarding  Eligibility  T9  Apply  for 
Worker  Adjustment  Assistance 

In  accordance  with  Section  223  of  the 
Trade  Act  of  1974  (19  U.S.C.  2273)  the 
Department  of  Labor  issued  a  Notice  of 
Certification  Regarding  Eligibility  To 
Apply  for  Worker  Adjustment 
Assistance  on  November  7,  1996. 
applicable  to  all  workers  of 
Kuppenhelmer  Manufacttuing 
Company,  Incorporated,  LoganvHIe. 
Georgia.  The  notice  will  soon  be 
published  in  the  Federal  Register. 

At  the  request  of  the  State  agency,  the 
Department  reviewed  the  certification 
for  workers  of  the  subject  firm.  New 
findings  show  that  Kuppenheimor 
Manu^turing  Company,  Incorporated 


in  Loganville,  Georgia  was  formerly 
Walton  Clothing  Company.  Some  of  the 
workers  at  Kuppenhelmer  have  had 
their  Unemployment  Insurance  (UI) 
wages  reported  to  the  UI  tax  account  for 
Walton  Clothing  Company. 
Accordingly,  the  Department  is 
amending  the  certification  to  properly 
reflect  this  matter. 

The  amended  notice  applicable  to 
TA-W-32.72g  is  her^  issued  as 
•  follows:  :  ■'' 

"All  workers  of  Kuppenhelmer 
Manufacturing  Company,  Incorporated,  also 
known  as  Wahon  Clothing  Companyr 
Loganville,  Georgia  who  became  totally  or 
partially  separated  from  employment  on  or 
after  August  25, 1995  are  eligible  to  apply  for 
adjustment  assistance  under  Section  223  of 
the  Trade  Act  of  1974." 

Signed  at  Washington,  D.C.  this  Sth  day  of 
December  1996. 
Ruaeell  T.  Kile, 

Program  Manager.  Policy  and  Reemployment 

Services,  Office  of  Trade  Adjustment 

Assistance. 

(FR  Doc  96-32099  Filed  12-17-96;  8:45  am] 


[TA-W-32. 906] 

Moisture  Systems  Hopklnton, 
Massachusetts;  Notice  of  Termination 
of  inveetigation  ^'.. .    .^,  - 

Pursuant  to  Section  221  of  the  Trade 
Act  of  1974,  an  investigation  was 
initiated  on  November  12. 1996  in 
response  to  a  worker  petition  which  was 
filed  on  November  12, 1996  on  behalf  of 
workers  at  Moisture  Systems,      ■ 
Hopldnton,  Massachusetts.        "-^ 

The  petitioner  has  requested  that  the 
petition  be  withdrawn.  Consequently, 
further  investigation  in  this  case  would 
serve  no  piupose,  and  the  investigation 
has  been  terminated. 

Signed  in  Washington.  D.C  this  3rd  day  of 
December.  1996.  .    v 

Russell  T.Kile. 

Program  Manager,  Policy  and  Reemployment 
.  Services  Office  of  Trade  Adjustment  ■        '^  • 
Assistance.  .....*; 

(FR  Doc  96-32103  Piled  12-17-96;  8:45  am] 
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Appendix 

(Petitions  Instituted  On  12/02/96] 


Investigations  Ftegarding  Certifications 
of  EHgibility  To  Apply  for  Worker 
Ad|ustment  Asslstar>ce 

Petitions  have  been  filed  with  the 
Secretary  of  Labor  imder  Section  221(a) 
of  the  "Trade  Act  of  1974  ("the  Act")  and 
are  identified  in  the  Appendix  to  this 
notice.  Upon  receipt  of  these  petitions, 
the  Program  Manager  of  the  Office  of 
Trade  Adjustment  Assistance. 
Employment  and  Training 
AdministTation,  has  instituted 
investigations  pursuant  to  Section 
221(a)  of  the  Act. 

The  purpose  of  each  of  the 
investigations  is  to  d^ermine  whether 
the  workers  are  eligible  to  apply  for 
adjustment  assistance  tmder  Title  II, 
Chapter  2,  of  the  Act.  The  investigations 
will  further  relate,  as  appropriate,  to  the 
determination  of  the  date  on  which  total 
or  partial  separaitions  began  or 
threatened  to  begin  and  the  subdivision 
of  the  firm  involved. 

'  The  petitioners  or  any  other  persons 
showing  a  substantial  interest  in  the 
subject  matterof  the  investigations  may 
request  a  public  hearing,  provided  such 
request  is  filed  in  writing  with  the 
Program  Manager,  Office  of  Trade 
Adjustment  Assistance,  at  the  address 
show  below,  not  later  than  December 
27.1996. 

Interested  persons  are  invited  to 
submit  written  comments  regarding  the 
subject  matter  of  the  investigations  to 
the  Program  Manager,  Office  of  Trade 
Adjustment  Assistance,  at  the  address 
shown  below,  not  later  than  December 
27, 1997. 

The  petitions  filed  in  this  case  are 
available  for  inspection  at  the  Office  of 
the  Program  Manager,  Office  of  Trade 
Adjustment  Assistance,  Employment 
and  Training  Administration,  U.S. 
Department  of  Labor,  200  Constitution 
Avenue.  N.W..  Washington,  D.C  20210. 

Signed  at  Washington,  D.C.  this  2nd  day  of 
December,  1996. 

RuMdl  T.Kile. 

Program  Manager,  Policy  6-  Reemployment 
Services,  Office  of  Trade  Adjustmen  t 
Assistance. 


TA-W 


Subject  Firm  (Petitioners) 


Locafion  -!C' 


Date  of 
petition 


Product(8) 


32,973  .... 
32,974.... 

32.975  .... 

32.976  .... 

32.977  .... 


Wex  Tex  Industries.  Inc  (Conp)  .. 
Sprague,  North  Adams.  Inc  (lUE) 

Big  Smith  Brands  (Wkrs) _ 

Custom  Stitctiers  II  (Wkrs) 

Auburn  Shoe  (Wkrs) 


Dothsn,  AL  

Nortti  Adams.  MA 

Monett.  MO 

Lewiston,  ME  ...... 

Aubum.ME  


11/15/96 
11/14/96 
11/11/96 
10/30/96 
11/1; 


Pajamas  &  Robes. 
Capadtore— Electronic  Components. 
Outerwear  Apparel. 
Stitched  Uppers  for  Outside  Sotes. 
Shoes. 
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Appenoin— Continued 

(PeMons  Inillluled  On12A)2/Bq 


TA-Wf 


Subjsot  Rrm.<PMition8ra) 


Looaion 


ProducKt) 


32.978 

32.979 
32.980 
32.981 
32.982 
32,983 
32.984 
32.986 
32.966 
32.987 

32.988 

32,989 
32,990 
32.991 
32.982 
32.993 
32,994 
32,995 
32,996 
32.997 


CSCS  Cartoean  N.V.  (Wtos)  — 

CoOegovfle  Flag  &  Mfg  (Wkra) .._ 

TRW  Vehicle  Safety  (Hkn)  

Dayoo  Pnxftjcts  (USWA) 

DeRa  Wood  (Wtos) ....~~ ~. 

Rohr  Industries  (Wkrs) 

Croesvlle  Apparel  Mfg  (Wtos) ..... 

JM.  ColectUes  (UNITE)  

Bel  Oil  Tools  (Cofnp)  .._„»......«. 

Vineyafd.  Inc  (The)  (Comp) .- — 

Dazey  Cofp  (Wtos)  .«...>.....^..~..... 

Hartxy  Bel.  Inc  (Wtos)  ___.......... 

ASARCO,  Inc  (Conp)  , . 

Channel  Uvrber  Co  (Coinp)' — 
Concasr  Metal  PreductB  Co  (IBT) 

Gcanl  Prideco  (Wtos) .— .— 

3-M  CO  (Wtos) 

AT&T  Communicabons  (CWA)  .„. 

Fn«  oTthe  tjoSm  (Wtos) 

Qeneral  Electrib  Co  (pomp) 


Mami.  PL 

Port  CInlon,  PA 
Louisvile,  MS  .... 
WaynesvUe,  NC 
Tmmann.  AR  — 
Riverside,  CA  „_. 
Croesvle.  TN  ^. 
Mlwaiscae.  Wi  .« 
Great  Bend.  KS  . 
Ciovis.  NM 

Osage  City.  KS  ~.. 

Bay  Center.  WA ... 

Laadvile,  CO 

Craigmort.  ID  — . 

Daley.  \^ w.,.. 

Bastrop,  h(  .._...., 

Weatherford.  OK  . 
Odessa,  TX  ......... 

RaymoridvHe,  TX 
Erie.  PA  . , 


11/15/96 
11/13/96 
11/11/96 
11/07/D6 
11/11/96 
11/14/96 
It/21/96 
11/08/96 
11/14/96 

11/18/96 

11/06/96 
11/13/96 
11/21/96 
11/21/96 
11/12/96 
11/21/96 
Uf2tM6 
11/22/96 
11/21/96 


Mo.  Services  to  Cruise  Line 


Flags. 

Seat  Belts. 

Aulomotiye  Timing  Beta. 

FumMure  for  Boniay  Ca 

F-UMMtos. 

Golf  &  umtonn  Shirts. 

Ladtos*  AfipBnL 

01  Toots  Sales.  Rental  &  Servicas. 

Fabric  Covered  Bed  &  Balh  Acoes- 

Foot  Tdb,  Turt»  Spa.  Hair  Dryer. 

etc  ■^  . 

Frozen  Ctabnisat.  Shrfenp,  Salmon. 
Lead  and  ZIrc  ConoerMSes. 
DimsnUon^  Lunter. 
Bronze  /Mtoy  Bar  Tubing. 
Fittings  for  01  Dril  Pipe. 
Cempurter  Dista. 
Bttnguai  Telephone  Opeialurs. 
Ragten  rieece  Sweotihirti. 
LocomoNve    Cota-^Med    Cmaitt 


[FR  Doc  96-32101  Piled  12-17-96;  8v«5  am] 


FEDERAL  MME  SAFETY  AND  HEALTH 
REVIEW  COMMSSION 


9300  for  TDD  Relay/1-800-877-8339 

for  toll  bee, 

JasBH.EIkD, 

Chief  Docket  Clerk: 

[FR  Doc  96-3^251  Filed  12-16-96;  8:45  ant] 

sajjNO  coot  sTas-ti-M 


UNTTED  STATES  NUCLEAR 
REGULATORY  COMMSSION 


Sunshine  Act  Meeting 

Decembsr  12, 1996. 

TME  AND  DATE:  10:00  ajn..  Thursday.    ...    [Dochst  Moa.  80-298, 50-270^  and  50-887] 
December  19. 1096. 


PUCE:  Room  6005,  6th  Floor,  1730  K 
Street,  N.W..  Washington,  D.C 

STATUS:  Open. 

MATTERS  TO  BE  CONStOEREO:  The 
Commission  will  odnsider  and  act  upon 
the  foUowring:  ■ 

1.  Secretary  of  Labor  v;  Midwest  Material 
Company.  Docket  No.  LAKE  94-126-M 
(Istuea  include  whether  the  judge  eired  in 
finding  Uiat  a  violation  of  30  CF.R. 
S  56.14211(a)  was  not  the  ras«h  of  the 
operators  unwaitantable  &ilure  to  comply 
with  the  regulation). 

Any  person  attending  this  meeting 
who  requires  special  accessibility 
features  and/or  aiixiliary  aids,  such  as 
sign  language  interpreters,  must  inform 
the  Commissian  in  advance  of  those 
needs.  Subject  to  29  CF.R. 
$  2706.150(a)(3)  and  §  2706.160(d). 

CONTACT  PERSON  FOR  MORE  MPOMIAnON: 
Jean  Ellen  (202)  653-6629/(202)  708- 


Oconee  Nucleer  Station.  Units  1, 2.  and 
3!  Notice  of  ConaMenNioii  of  laauanoe 
of  Amendnients  to  Facility  OpeislInQ 
Ucensss,  Proposed  NoSlQnMcant 
Hazanis  ConsWei  slion  Dalannlnatlon, 
and  Opportunity  for  a  Hearing 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commissicm)  is 
considering  issuance  of  amendments  to 
Fwdlity  Oj^rating  License  Nos.  DPR-38. 
DPR-47.  and  DFR-55,  issued  to  th% 
Duke  Power  Company  (the  licensee),  fbr 
operation  of  the  Oconee  Nuclear  Station 
IMts  1,  2rand.3.  respectively,  located 
'  in  Seneca,  South  Carolina. 

If  approved,  the  proposed 
amendments  would  allow  a  revisim  to 
the  Oconee  Updated  Final  Safety 
Analysis  Report  to  include  a  one-time 
emergency  power  system  functional  test 
involving  the  three  Oconee  units.  Hie 
purpose  of  the  test  is  to  verify  certain 
design  features  of  the  emergency  power 
system  in  an  integrated  fasldon.  "nie 
proposed  test  procedure  involves  safety 


equipment  on  all  three  Oconee  units 
and  is  beyond  the  scope  of  tests 
described  in  the  licensing  basis  of  the 
units.  The  licensee  has  determined  that 
there  is  s  marginal  increase  ki  the 
possibility  of  a  loss  of  power  whm 
compared  with  die  other  emeigoicy 
power  system  functional  tests  that  have 
been  previously  evaluated  and  that  are 
performed  at  Oconee.  Therefore,  the 
licensee  has  determined  that  the  testp 
may  iovolve  an  imreviewed  safety 
qu^ion,  which  requires  prior  NRC 
q>proval  in  aocordanGe  wdth  10  CFR     ^ 
50.90. 

The  three  Oconee  imits  are  presently 
shiit  down  due  to  an  outage  resulting 
from  an  unexpected  shutdown  of 
Oconee  Unit  2  on  September  24, 1996. 
Because  of  this  conditicm,  the  NRC 
requested  that  the  licensee  consider 
performance  of  tests  of  the  emergency 
electrical  system  in  a  letto-  dated 
October  18, 1996.  Development  and 
analjrsis  (rfthe  test  procedures  led  to  the 
Ucensee's  determination  that  an         , . 
unreviewed  safety  question  exists.  Siope 
the  tests  are  scheduled  to  start  on 
January  2, 1997,  the  amendments  must 
be  processed  prior  to  that  date.  Any 
delay  wotild  delay  startup  of  the  Oicxaiee 
units,  which  reqpoires  that  tiie 
amendments  be  processed  imder  exigent 
circumstances. 

Before  issuance  of  die  proposed 
license  amendments,  the  Commission 
will  have  made  findings  required  by  the^ 
Atomic  Energy  Act  of  1954,  as  amended  ' 


66700 


Ftderal  Ragiiter  /Vol.  61.  No.  244  /Wednesday,  December  18,  1996  /  Notices 


(the  Act)  and  the  Commission's 
regulations. 

Pursuant  to  10  CFR  50.91(a)(6)  for 
amendments  to  be  granted  under 
exigent  circumstances,  the  NRC  staff 
must  determine  tiiat  the  amendment 
reqxiest  involves  no  significant  hazards 
consideration.  Under  the  Commission's 
regulations  in  10  CFR  50.92,  this  means 
that  operation  of  the  facility  in 
accordance  with  the  prop<Med 
amendment  would  not  (1)  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previoiisly 
evaluated;  w  (2)  create  the  possibility  of 
a  new  ot  different  kind  of  accident  from 
any  accident  previously  evaluated;  at 
(3)  involve  a  significant  reduction  in  a 
margin  of  safety.  As  reqxiired  by  10  CFR 
50.91(a),  the  licensee  has  provided  its 
analysis  of  the  issue  of  no  significant 
hazuds  consideration,  which  is 
presented  below: 

This  proposed  dunge  has  been 
evaluated  against  the  standards  in  10 
CFR  50.92  and  has  been  determined  to 
involve  no  significant  hazards 
considerations,  in  that  operaticMi  of  the 
facility  in  accordance  with  the  proposed 
amendment  would  not: 

1.  Invoivs  a  significaot  iocrean  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated? 

No.  For  this  test  all  three  Oconee  units  will 
already  Iw  in  a  shutdown  condition,  thus 
there  is  no  chance  of  an  Oconee  unit  trip, 
LOCA/LOQP  [Loss-of-CooIant  Accident/Loss 
of  OSiite  Power]  scenarios  and  most  UBSAR 
(Updated  Final  Safety  Analysis  Repoit] 
analyzed  accident  scenarios.  The  UFSAR 
Loss  of  Electric  Power  accident  assumes  two 
tjrpes  of  evenU:  (1)  Loss  of  load  and  (2)  Loss 
of  all  system  and  station  povnr.  Since  all 
three  Oconee  units  are  shutdown  during 
performance  of  this  test,  an  Oconee  uinit  trip 
cannot  occur.  Nothing  associated  with  this 
test  will  result  in  a  significant  increase  in  the 
,  liketihood  of  a  loss  of  all  system  and  station 
power  since  both  Keowee  units  and  the 
switchyard  will  remain  available.  In 
addition,  the  gas  turbine  at  Lee  Steam  station 
will  be  available  and  the  SSF  [standby 
shutdown  Cacilityl  diesel  will  be  opendde. 
The  loss  of  all  station  power  accident 
anal)^is  assiunptions  are  still  valid. 
Additionally,  since  tlie  switchyard  will 
remain  energized  and  available,  o&ite  power 
can  quickly  be  reconnected  to  the  plant 

The  Keowee  units  provide  the  main  source 
of  emergency  power  for  the  Oconee  units,  but 
they  are  not  accident  initiators.  This  tot  has 
no  adverse  impact  on  the  ability  of  the 
Keowee  units  to  satisfy  their  design 
requirements  of  achieving  rated  speed  sod 
voltage  within  23  seconds  of  receipt  of  an 
emergency  start  signal. 

Although  not  a  design  basis  accident,  a 
hypothetical  station  blaclcout  condition 
where  all  oSsite  power  and  the  Keowee  units 
are  lost  is  described  in  the  UFSAit  As 
detailed  alx>ve.  this  test  will  not  deenergize 
the  switchyard  or  remove  tlw  Keowee  imits. 


Thus,  emergency  power  systems  win  rsmain 
available,  as  well  as  the  SSF  diesel,  and  there 
is  no  significant  increase  in  [the]  likelihood 
of  a  station  blackout  The  probability  of  an 
accident  evaluated  in  the  FSAR  (LOOP. 
LOCA,  and  LOCA/LOOP)  will  not  be 
significantly  increased  beyond  what  has 
already  been  evaluated  under  Technical 
Specifications. 

Calculations  using  the  test  configuration. 
actual  core  data,  and  no  operator  action 
(except  for  opening  the  atmospheric  dump 
valves)  for  Oconee  Units  1  and  2'  indicate  that 
core  boiling  will  not  occur.  Based  on  the 
predicted  steam  ganerator  heat  transfer,  the 
peak  temperature  will  be  apfwoximately 
220°F  at  approximately  13.5  hovirs.  Since  the 
RCS  (Reactor  Coolant  System]  will  be 
pressurized  by  a  nitrogen  or  steam  bubble 
during  the  test  the  reactor  coolant  will  not 
boil  at  220*F.  C(X«  uncovery  and  possible 
fuel  damage  is  not  considered  a  concern 
during  the  performance  of  this  test.  In 
addition,  there  Is  no  concern  oi  any 
significant  RCS  temperature  ^czease  on 
Oconee  Units  1  and  2  during  the  short 
periods  when  OHR  [Decay  Heet  Removal]  is 
interrupted.  Fuel  will  be  removed  from  the 
Oconee  Unit  3  core  during  performance  of 
this  test  There  is  no  adverse  impact  on 
containment  integrity,  radiological  release 
pathways,  fuel  design,  filtration  systems, 
main  steam  relief  viQve  setpoints,  or  radwaste 
systems. 

Therefore,  based  on  this  analysis  and  the 
information  presented  in  Attachment  2  (of 
the  licensee's  app>lication),  the  probability  on 
consequences  of  an  accident  previously 
evaluated  will  not  be  significantly  increased 
by  the  preposed  test 

2.  Create  the  possibility  ot  a  new  or  ^ 
different  kind  of  accident  from  the  ac^denS 
previously  evaluated? 

No.  The  emsrgsDcy  power  system  will 
remain  operable  and  available  to  mitigate 
accidents.  All  three  Oconee  units  will 
already  be  in  a  efautdown  condition,  so  there 
is  no  risk  of  an  Oconee  unit  trip,  challenge 
to  the  reactor  protective  system  (RPS).  LOQA/ 
LOOP  scaearios,  and  most  UFSAR  analyzed 
accident  ecanarios.  Since  the  Oconee  units   - 
have  been  shutdown  for  greater  than  60  days, 
the  decay  heat  loads  are  relatively  low. 
Additionally,  <Hi  Oconee  Unit  3,  the  vessel 
head  will  be  removed  and  fuel  %vill  not  be  in 
the  core  when  BOCS  (Emergency  Cote 
Cooling  System]  injection  occurs.  This 
arrangement  precluides  any  potential  fujsi.  ., 
assembly/control  rod  lift  or  reactivity  ..,  ^  .' 
management  concerns. 

Prsflanning,  use  of  dedicated  operators, 
and  independent  verification  will  be 
employed  during  critical  test  phases  ••/  *  ' ' 
involvlBg  manual  manipulation  of  the 'S'  and 
'E'  breakers.  A  dedicated  technician  in 
contact  with  the  control  room  will  be 
stationed  at  the  affected  cabinet  ready  to 
close  the  appropriate  knife  switches  to  re- 
enable  the  normal  source.  These  precautions 
ensure  AC  power  sources  are  not  paralleled. 
Therefore,  based  on  tfiis  analysis  and  the 
supporting  information  in  Attachment  2,  no 
new  failure  modes  or  credible  accident 
scenarios  are  postulated. 

3.  Involve  a  significant  reduction  in  a 
margin  of  safety? 


Na  No  fuactioD  of  any  safety  related 
emergency  povrer  system/component  will  be 
adversely  affected  or  degraded  as  a  result  of 
this  test.  No  safety  parametere,  setpoints,  or 
deStgn  limits  are  adversely  afiiacted.  For  this 
test,  all  three  Oconee  units  will  be  in  a 
shutdown  condition,  so  there  is  no  risk  of  an 
Oconee  imit  trip,  challenge  to  the  reactor 
protective  system  (RPS).  LOCA/LOOP 
scenarios,  and  most  UFSAR  analyzed 
accident  scenarios.  Strictly  per  the  Technical 
Specifications,  EOCS  and  ailxiliary  po%ver 
systems  are  not  required  with  RCS    . 
temperature  less  than  200'F.  However,  both 
the  emergency  power  and  DHR  systems  will 
remain  operable  during  the  test.  Decay  beat 
removal  mil  only  be  briefly  interrupted  . 
during  the  simulated  LOOP  portions  of  the 
test.  Since  the  Oconee  units  have  been 
shutdo«vn  for  greater  than  60  days,  the  decay 
heat  loads  are  relatively  low,  and 
compensatory  measures  are  in  place  to 
ensure  heat  removal  capability  can  be 
regained  in  a  timely  manner.  Addifionally, 
the  vessel  heed  will  be  removed  and  fuel  «riU 
not  be  in  the  core  on  Oconee  Unit  3  when 
BCCS  injection  occurs.  There  is  no  adverse 
impact  to  the  fuel,  cladding.  RCS,  or  required 
containment  systems.  Therefore,  based  cm 
this  analysis  and  the  supporting  information 
in  Attachment  2.  the  margin  of  safety  is  not 
significantly  reduced  as  a  result  of  this  test 

Hie  NRC  staff  has  reviewed  the 
licensee's  analysis  and.  based  on  thiS".' 
review,  it  appears  that  the  three        '  ' 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
unendment  request  involves  no 
significant  hazaids  consideration. 

The  Commission  is  seeking  public 
comments  on  this  proposed 
determination.  Any  comments  received 
within  IS  days  after  the  date  of 
publication  of  this  notice  will  be 
considered  in  making  any  final 
detennisation. 

Tlie  Commission  may  isstw  the 
Ucense  amendment  before  the 
expiratirai  of  the  15-day  notice  period  <f 
fiaiJura  to  do  so  would  unnecessarily 
delay  startup  of  the  imits.  provided  that 
Us  final  determination  is  that  the 
amendments  involve  no  significant 
hazards  consideration.  The  final 
determination  will  consider  all  public 
and  State  comments  received.  Shoidd 
the  Commission  take  this  action,  it  will 
publish  in  the  Federal  Register  a  notice 
of  issuance. 

Written  comments  may  be  submitted 
by  mail  to  the  Chief,  Rules  Review  and 
Directives  Branch,  Division  of  Freedom 
of  Information  and  Publications 
Services,  Office  of  Administration,  U.S. 
Nuclear  Regulatwy  Commission, 
Washington.  1X720555-0001,  and 
should  dte  the  publication  date  and 
page  nimiber  of  this  Fedovl  Register 
notice.  Written  comments  may  also  be- 
delivered  to  Room  6D22,  Two  White 
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Flint  North.  11545  Rockville  Pike, 
Rockville,  Maryland,  from  7:30  ajn.  to 
4:15  pjn.  Federal  woricdays.  Copies  of 
written  comments  received  may  be 
examined  at  the  NRC  Public  Document 
Room,  the  Gelman  Building,  2120  L 
Street,  NW.,  Washington,  DC 

The  filing  of  requests  for  hearing  and 
petitions  for  leave  to  intervene  is 
discussed  below. 

By  January  2, 1997.  the  licensee  may 
file  a  request  Cor  a  hearing  with  reraept 
to  issuance  of  the  amendments  to  the 
subject  facility  operating  Uoenses  and 
any  person  whose  intnest  may  be 
affafied  by  this  proceeding  and  who 
wishes  to  participate  as  a  party  in  the 
proceeding  must  file  a  written  request 
for  a  hearing  and  a  petition  for  leave  to 
intervene.  Requests  for  a  hearing  and  a 

Sdtion  for  leave  to  intervene  shall  be 
ed  in  accordance  with  the 
Ck>mmission's  "Rules  of  Practice  for 
Dwnestic  Licensing  Proceedings"  in  10 
CFR  Part  2.  Interested  persons  should 
consult  a  current  copy  of  10  CFR  2.714 
wfaidi  is  available  at  the  Commission's 
P)d>lic  Document  Room,  &b  Gelman 
Building,  2120  L  Street,  NW., 
Washington,  DC,  and  at  the  local  public 
dociunent  room  located  at  the  Oconee 
County  Library.  501  West  South  £road 
Sdreet.  Walhalla.  South  Carolina.  If  a 
request  for  a  hearing' or  petition  for 
leave  to  intervene  is  filed  by  the  above 
date,  the  Commission  or  an  Atomic 
Safety  and  Licensing'Board,  designated 
by  the  Commission  or  by  the  Ch^rman 
of  the  Atomic  Safisty  and  Licensing 
Board  Panel,  will  rule  on  the  request 
and/or  petition;  and  the  Secretary  or  the 
designated  Atomic  Safety  and  Licensing 
Board  will  issue  a  notio*  of  hearing  or 
an  appropriate  order. 
As  required  by  10  CFR  2.714.  a 

dtion  for  leave  to  intervene  riiail  set 
ti  Mdth  particularity  the  interest  of 
the  petitioner  in  the  proceisding,  and 
how  ^t  interest  may  be  afibcted  by  The 
results  of  the  proceeding.  The  petititm 
should  specifically  explain  the  reasons 
why  intervention  should  be  permitted 
wim  particular  reference  to  Uie 
foUowing  factors:  (1)  the  nature  of  the 
petitioner's  right  under  the  Act  to  be 
made  a  party  to  the  {rnxxedlng;  (2)  Ab 
nature  and  extent  of  ^e  petitioner's 
propeity,  financial,  or  other  interest  in 
the  proceeding;  and  (3)  the  possible 
effect  of  any  order  which  may  be 
entned  in  the  proceeding  on  the 
petitioner's  interest  The  potion  should 
also  identify  the  specific  aspect(s)  (rftte 
subject  matter  of  the  proceeding  as  to 
which  petitioner  wishes  to  intervene.  ■ 
Any  perstm  who  has  filed  a  petitioBftfor 
leave  to  intervene  or  who  has  been 
admitted  as  a  party  may  amendthe 
petition  without  requesting  leave  of  the 


Board  up  to  15  days  {RicH- to  the  first 
prehearing  ctHiference  scheduled  in  the 
proceeding,  but  such  oi  amended 
petition  must  satisfy  the  ^wdficity 
requirements  described  above. 

Not  later  than  15  da3rs  prior  to  the  first 
prehearing  conference  sdieduled  in  the 
proceeding,  a  petitions  shall  file  a 
supplement  to  the  pet^on  to  intervene 
which  must  include  a  Ust  of  the 
contentions  which  are  soiuht  to  be 
Utigated  in  the  matter.  Ea^coatantion 
must  consist  of  a  specific  statemmt  of 
the  issi»  of  law  or  feet  to  be  raised  at 
controverted.  In  addition,  the  petitioner 
shall  provide  a  brief  e>7lana.tion  of  the 
bases  of  the  contention  and  a  concise 
statement  of  the  alleged  fects  or  expert 
opinion  which  support  the  contention 
and  on  which  die  petitioner  intends  to 
rely  in  proving  the  contention  at  the 
hearing.  The  petitioner  must  also 
provide  references  to  those  specific 
sources  and  docimients  of  whidi  the 
petitioner  is  aware  and  on  whieh  the 
petitions  intends  to  rely  to  establish 
those  fects  or  expert  opinion.  Petitioner 
must  provide  sufBcient  information  to 
^ow  that  a  genuine  dispute  exists  with 
the  applicant  on  a  material  issue  of  law 
or  feet.  Contentions  shall  be  Umited  to    ■ 
matters  within  the  scope  of  the 
amendments  imder  consideration.  The 
contention  must  be  one  %^ch,  if 
proven,  would  entitle  the  petitioner^ 
relief.  A  petitioner  \(^o  faUs  to  file  such 
a  supplement  which  satisfitt  these 
requirements  with  respect  to  at  least  one 
contention  will  not  be  permitted  to 
jMrtidpcte  as«  jMrty. 

Those  permitted  to  intervene  becopae 
parties  to  the  proceeding,  subject  to  any 
limitations  in  the  order  granting  leave  to 
intervene,  and  have  the  ojjqmrtunity  to 
participate  fuSy  in  the  conduct  of  the 
neuing,  including  the  opportimity  to 
"present  evidence  and  cross-examine 
witnesses. 

If  .die  amendments  are  issued  before 
the  expiration  of  the  30-day  hearing 
period,  the  Commission  will  make  a 
final  determination  on  the  issue  of  no 
significant  hazards  consideration.  If  a 
hearing  is  requested,  the  final 
determination  will  serve  to  decide  when 
the  hearing  is  held. 

If  tiie  final  determination  is  that  the 
amendment  request  involves  no  -*' 
significant  hazards  consideration,  the 
Commission  may  issue  the  amendments 
and  make  them  immediatriy  effective, 
notwithstanding  the  request  for  a 
hearii^  Any  hearing  held  would  take 
place  after  issuance  of  the  amendmmts. 

If  the  final  determination  is  that  tha 
amendment  request  involves  a 
significant  hazards  consideration,  any 
hearing  held  would  take  place  before 
the  issuance  of  any  amemlment. 


A  request  for  a  hearing  or  a  petition 
for  leave  to  intervene  must  be  filed  with 
the  Secretary  of  the  Commission.  U.S. 
Nuclear  Regulatory  Commission, 
Washington.  DC  20555-0001,  Attention: 
Docketing  and  Services  Branch,  or  may 
be  delivered  to  the  Commission's  Public 
Doctmient  Rooin,  the  Gelman  Building, 
2120  L  Street,  NW.,  Washington,  DC.  by 
the  above  date.  Where  petitions  are  filed 
during  the  last  10  days  of  the  notice 
period,  it  is  requested  that  the  petitioner, 
promptly  so  inform  the  Commission  by 
a  toll-free  telephone  call  to  Western 
Union  at  l-(800)  248-5100  (in  Missouri 
l-(800)  342-6700).  The  Weston  Union 
operator  should  be-given  Datagram 
Identification  Niunber  N1023  and  the 
following  message  addressed  to  Mr. 
Hertwrt  N.  Berkow:  petitioner's  name 
and  telephone  niunber,  date  petition 
was  mailed,  plant  name,  and 
publication  date  and  page  number  of 
this  Federal  Register  notice.  A  copy  of 
the  petition  should  also  be  sent  to  the 
Office  of  the  General  Counsel.  U.S. 
Nuclear  Regulatory  Commission, 
Washington,  DC  20555-0001.  and  to  Mr. 
J.  Michael  McGany,  m.  Winston  and 
Strawn.  1200  17th  Street,  NW„ 
Washington,  DC  20036,  attorney  for  the 
licensee. 

Nontimely  filings  of  petitions  for 
4eave  to  intervene,  amended  petitions, 
supplemental  petitions  and/o^  requests 
for  hearing  wiUaot.be  aitf«^tained 
absent  a  detennination  by  the 
Conunisuon,  the  presiding  officer  «r  (ke 
presiding  Atomic  Safety  and  Licensing  - 
Board  that  the  petition  and/or.requMt 
should  be  granted  based  upon  a 
balancing  of  the  factors  specifiedin  M 
CFR  2.714(a)(lKlHv)  and  2.714{d|. 

For  further  details  with  respect  to  this 
action,  see  the  application  for    /  >  '  - 
amendment  dated  December  11, "^¥999. 
which  is  availaUe  Ua  public  inspection 
at  the  Commission's  Pubfic  Document 
Room,  the  G^^lman  Building,  2120  L 
Stnat,  NW.,  Washington.  DC.  and  at  the 
local  public  docoment  room.  located  at 
the  Oconee  County  Library,  501  West 
South-Broad  Street,  Walhalla,  Soudi 
Carolina. 

Dated^t  Rockvilla.  Muyland,  this  IBdi  day 
of  DeonnbK- 1096. 

For  the  Nuclear  Ragulatoiy  Comminion. 

DavU£.LaBai9i. 

Senim-  Profoct  Manager,  Profeqt  DinctoratB 
B-2,  Division  of  Reactor  Profectt-4/n.  Offkt 
(^Nuclear  Reactor  Regulation. 
(FR  Doc  96-32213  Nad  12-17-96;  B:4S  and 
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Biweekly  Notice;  AppMcrtone  yd 
AfnendnientB  to  FecUtty  Opeiafliiy 
Uceneee  Involving  No  Significant 
Hanrde  Coneldef  atlone 

LBackground  . 

Pumiant  to  Public  Law  97-415,  the 
U.S.  Nuclear  Regulatory  Canunissirai 
(the  Coramiasion  or  NRC  stafi)  ia 
publishing  this  regular  bivreekly  notice. 
Public  Law  97-415  revised  section  189 
of  the  Ataonic  Eoeigy  Act  of  1954.  as 
amended  (tiw  Act),  to  require  the 
Commiasitai  to  publsh  notice  of  any 
■iTKmfiTnwnt*  issued,  or  proposed  to  be 
issued,  under  a  new  provision  of  section 
189  of  the  Act  This  provision  grants  the 
Commission  the  authority  to  issue  and 
make  immediately  efiective  any 
amendment  to  an  operating  license 
upon  a  determination  by  the 
Commission  that  such  amendment  r 
involves  no  significant  ibazards 
consideration,  notwithstanding  the 
pendency  before  the  Commission  of  a 
reouest  for  a  hearing  from  any  person. 

This  biweekly  notice  includes  all     . 
notices  of  amendments  issued,  or 
proposed  to  be  issued  from  November 
22, 1996.  throu^  December  6, 1996. 
The  last  biweekly  notice  was  published 
on  December  4, 1996. 

Notice  of  Consideration 
itoFacflity 
.PrapoaadNoSi^ifio 
Hazarda  Con^eratkHi 
aad  Opportmiity  for  a  Hewing 

The  Commission  has  made  a 
proposed  determination  that  the 
following  amendment  requests  involve 
no  significant  hazards  consideration. 
Under  the  Commission's  regiilations  in 
10  CFR  50.92,  thia  means  that  operation 
of  the  facility  in  accordance  with  the 
proposed  amendment  would  not  (1) 
involve  a  significant  increase  in  the 
probability  or  consequences  of  an 
accident  previously  evaluated;  or  ^2) 
create  the  posubility  of  a  new  or 
different  kind  of  accident  fnaa  any 
accident  previously  evaliiated;  or  (3) 
involve  a  significant  reducticm  in  a 
margin  of  s^ty.  The  basis  for  thia  :  / 
proposed  determination  for  each 
amendment  request  is  shown  Iwlcw. 

The  Commissitm  is  seeking  public 
comments  on  thia  proposed 
determination.  Any  comiufsnis  riNativud 
williiii  JU  daya  tifter  the  date  of 
publication  of  this  notice  will  be 
considered  in  making  any  final 
determination.. 

Normally,  the  Commission  will  not 
issue  the  amendment  until  the 
expiration  of  the  30-day  notice  poriod. 


However,  should  cbcumstanoes  change 
during  the  notice  period  such  that 
failure  to  act  in  a  timely  way  woukl 
result,  for  exan^>le.  in  derating  or 
shutdown  of  the  facility,  the 
Commission  may  issue  the  licanae 
amendment  before  the  expiration  of  the 
30-day  notice  period,  provided  that  its 
finai  determinatioa  is  that  the     ■ ' 
amendment  involves  no  significant 
hazards  consideration.  The  final 
determination  wiU  ocoisider  all  public 
and  State  comments  received  before 
action  ia  taken.  Should  the  Commission 
take  this  action,  it  wrill  publiah  in  the 
Federal  Kegiater  a  notice  of  issuance 
and  provide  for  opportimity  for  a 
hearing  after  issuance.  The  ComndsskA 
expects  that  the  need  to  take  this  action 
will  occur  very  infrequently. 

Written  commenta  may  oe  submitted 
by  mail  to  the  ChieC  Rxiles  Review  and 
Directives  Branch.  Division  of  Freedom 
of  Infonnetion  and  Pubhcations 
Services.  Office  of  Administration,  U.S. 
Nuclear  Regulatory  Commission. 
Washingttm.  DC  20555-O001,  and 
should  dte  the  puhlictficm  data  and 
page  number  of  this  Federal  Ragislef 
notice.  Written  comments  may  also  be 
delivered  to  Room  6D22,  Two  White; 
Flint  North,  11545  RockviUe  Pike,     \^- , 
Rockville.  Maryland  from  7:30  ajn.  to 
4:15  p.m.  Federal  workdays.  Copies  of 
written -ooraments  received  may  be 

at  the  NRC  Public  Document 
.  the  Gelman  Building,  2120  L 
Street,  NW.,  Washingtoh.  DC  The  filing 
of  requests  for  a  hearing  and  petitiona 
for  leave  to  intervene  ia,  discussed  ,''>.\.ji.' 
below.  •  '.'  ' 

By  January  17, 1996,  the  lioenaee  may 
file  a  request  for  a  hearing  with  respect 
to  issuance  of  the  amendment  to  tlw 
subject  facility  operating  license  and 
any  person  whose  interest  may  be 
a^cted  by  this  proceeding  and  who 
wishes  to  participate  as  a  party  in  the 
proceeding  must  file  a  written  request 
for  a  hearing  and  a  petition  for  leave  to 
intervene.  Requests  fw  a  hearing  and  a 
petition  for  leave  to  Intervene  shall  be 
filed  in  aocoduK*  with  the 
Commission's  "Rules  of  Practice  for 
Domestic  Licensing  Proceedings"  in  10 
CFR  Part  2.  Interested  persons  shauld 
consult  a  current  o^y  of  10  CFR  2.714 
which  is  available  at  the  Commissioo's 
Public  Document  Rocnn.  the  Gelman 
Building.  2120  L  Street,  NW., 
Washington,  DC  and  at  the  local  public 
ducument  room  iot  the  particular  ■, 
facility  iiivolved.  If  a  request  for  a 
bearing  or  petition  for  leave  to  intervene 
is  filed  by  the  above  date,  the  •.;.,.:  ^ ' 
Conunission  or  an  Atnnic  Safety  and 
Licensing  Board,  designated  by  the 
Commission  or  by  the  Chairman  of  the 
Atomic  Safety  and  Licensing  Board 


Panel,  will  rule  on  the  request  and/or 
petition;  and  the  Secretary  or  the 
designated  Atomic  Safety  and  Licensing 
Board  will  issue  a  notice  o(  a  hearing  or 
an  appropriate  order. 

As  required  by  10  CFR  2.714.  a 
petition  for  leeve  to  intervene  shall  set 
forth  with  peiticulerity  the  interest  of 
the  petitioner  in  die  proceeding,  and 
how  that  interest  may  be  afiscted  by  the 
results  of  the  proceeding. The  petition 
should  specifically  explain  the  reasons 
wdiy  intsrvendon  should  be  permitted 
with  partictilar  reference  to  the 
following  factors:  (1 )  The  nature  of  the    ° 
petitioner's  right  under  the  Act  to  be 
made  a  party  to  the  proceeding;  (2)  the 
nature  and  extent  of  the  petitioner's       ^ 
property,  financial,  or  other  interest  in  ' 
the  proceeding:  and  (3)  the  possible 
efiect  of  any  order  which  may  be 
entered  in  Uie  proceeding  on  the 
petitioner's,  interest  The  petition  should 
also  Ideirtify  the  specific  aspect(s)  of  the 
subject  raetter  of  the  procewiing  aa  to 
which  petitioner  wishes  to  intervene. 
Any  person  who  has  filed  a  petition  for 
leave  id  intervene  or  who  has  been 
admitted  as  a  party  may  amend  the 
petition  wfihout  requesting  leave  of  the 
Board  up  to  15  days  prior  to  the  first 
preheariiag  conference  scheduled  in  the 
proceeding  but  siich  an  amended 
petition  must  satisfy  the  specificity 
requirements  described  above. 

Not  later  than  15  days  prior  to  the  first 
prehearing  confei^ce  scheduled  in  the 
proceeding,  a  petitioner  shall  file  a 
supplement  to  the  petition  to  intervene 
which  must  include  a  list  of  the 
contentions  which  are  sought  to  be 
litigated  in  the  nj^tter.  Each  contention 
must  consist  of  a  specific  statement  of 
the  issue  of  law  or  fact  to  be  raised  or 
controverted.  In  addition,  the  petitioner 
shall  provide  a  brief  explanation  of  the 
bases  of  the  contention  and  a  concise 
statement  of  the  alleged  fects  or  expest .. ' 
opinion  whidi  support  the  contention 
and  on  which  the  petitioner  intends  to 
rely  ia  proving  the  contention  at  the     '  ^ 
hearing.  The  petitioner  must  also 
provide  references  to  those  specific 
sources  and  documents  of  which  the 
petitimer  is  aware  and  on  which  the 
petitioner  intends  to  nly  to  establish 
those  fects  or  expert  opinion.  Petitions 
must  provide  sufficient  information  to 
show  that  a  genuine  dispute  exists  with  . 
the  applicant  on  a  material  issue  of  law 
or  fact.  Contentions  shalLbe  limited  to 
mattsra  within  the  scope  of  the 
amendment  under  consideration.  Hie 
contenti<Mi  must  be  one  which,  if 
proven,  would  entitle  the  petitioner  to 
relief  A  petitioner  who  fails  to  file  sudi 
a  supplement  which  satisfies  these 
requirements  with  reqtect  to  at  least  one 
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contentiaii  will  not  be  pennitted  to 
participate  as  a  party. 

Thoae  permitted  to  intervoie  become 
parties  to  the  proceeding,  sul^ect  to  any 
limitetions  in  the  order  granting  leave  to 
intervene,  and  have  the  opportunity  to 
participate  fully  in  die  conduct  of  the 
hearing,  including  the  opportimity  to 
present  evidence  and  cross-examine 
witnesses.  -i..^     |  ■ 

If  a  bearing  is  requested,  the 
Commission  will  make  a  final 
determination  on  the  issue  of  no 
significant  hazards  consideration.  The 
final  detennination  will  serve  to  decide 
when  the  hearing  is  held. 

If  the  final  determination  is  that  the 
amendment  request  involves  no 
significant  hazards  consideration,  the 
Commission  may  issue  the  amendment 
and  make  it  immediately  effective, 
notwithstanding  the  request  for  a  ./v 
hearing.  Any  hearing  held  would  take 
place  after  issuance  of  the  amendment. 

If  the  final  determination  is  that  the 
amendment  request  involves  a 
significant  hazards  consideration,  any 
hearing  held  would  take  place  before 
the  issuance  of  any  amendment. 

A  request  for  a  hearing  or  a  petition 
for  leave  to  intervene  must  be  filed  with 
the  Secretary  of  the  Commission,  U.S. 
Nuclear  Regulatory  Commission, 
Washington,  DC  20555-0001,  Attention: 
IDodnetingand  Services  Branch,  or  may 
be  delivered  to  the  Commission's  PubUc 
Document  Room,  the  Gelman  Bxiilding, 
2120  L  Street,  NW.,  Washington  DC,  by 
the  above  date.  Where  petitions  are  filed 
during  the  last  10  days  of  the  notice 
period,  it  is  requested  that  the  petitioner 
prompUy  so  inform  the  Commission  by 
a  toll-free  telephone  call  to  Western 
Union  at  l-(800)  248-5100  (in  Missouri 
l-{800)  342-6700).  The  Western  Union 
operator  should  be  given  Dategram 
Identification  Nimaber  N1023  and  the 
following  message  addressed  to  (.Project 
Director):  petitioner's  name  and 
telephone  number,  date  petition  was 
mailed,  plant  name,  and  publication 
date  and  page  number  of  this  Federal 
Register  notice.  A  copy  of  the  petition 
should  also  be  sent  to  the  Qffice  of  the 
General  Counsel,  U.S.  Nudear 
Regulatory  Commission,  Washington, 
DC  20555-0001,  and  to  the  attorney  for 
the  licensee. 

Nontimely  filings  of  petitions  for 
leave  to  intervene,  amended  petitions, 
supplementel  petitions  and/or  requests 
for  a  hearing  will  not  be  entertained 
absent  a  determination  by  the  « 

Commission,  the  presiding  officer  or  die 
Atomic  Safety  and  Licensing  Board  that 
the  petition  and/or  request  should  be 
granted  based  upon  a  balancing  of 
factors  specified  in  10  CFR  2.714(a)(1) 
(i)r-(v)  and  2.714(d). 


For  further  details  %vith  respect  to  diis 
action,  see  the  application  for 
ammdmeot  which  is  available  for 
public  inspection  at  the  Commission's 
Public  Doaunent  Room,  the  Gelman 
Building.  2120  L  Street,  NW., 
Waahjilgton.  DC,  and  at  the  local  public 
document  room  for  the  particular, 
facility  involved.  r^ 

ConunonitwiTlii  Edison  Company, ' 
Docket  Nos.  50-237  and  50-249. 
Dresden  Nuclear  Power  Station,  Units  2 
and  3.  Ckundy  County,  Illinois  Docket 
Nos.  50-254  and  50-2SS,  Quad  Cities 
Nuclear  Power  Station,  Units  1  and  2, 
Rock  Island  County,  Illinois 

Date  of  application  for  amendment 
request:  September  20, 1996. 

Description  of  amendment  request: 
"The  proposed  amendments  would 
update  the  Pressure  Temperature  (P-T) 
curves  contained  in  the  Technical 
Specifications  to  22  Effective  Full  Power 
Years  (EFPYs). 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

1.  Involve  a  sigoificant  increaae  in  the 
probability  or  consequences  of  an  accident 
previousiy  evaluated  because  of  the 
following: 

The  proposed  changes  merely  adjust  the 
reference  temperature  for  the  limiting 
beltline  material  to  account  for  irradiation 
effects  and  provide  the  same  level  of 
protection  as  previously  evaluated.  The 
adjusted  refiarence  temperature  calculations   - 
were  performed  utilizing  the  guidance 
contained  in  Regulatory  Guide  1.99.  Revision 
2.  The  change  is  administrative  in  nature  to 
reflect  the  extension  of  the  operating  limits 
to  22  EFPY.  As  such,  these  changes  will  not 
significantly  increase  the  probability  or 
consequences  of  a  previously  evaluated 
accident 

2.  Create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any  accident 
previously  evaluated  because: 

The  proposed  changes  do  not  create  the     - 
possibility  of  a  new  or  different  kind  of 
accident  previously  evaluated  for  Dresden  or 
Quad  Cities  Stations.  No  new  modes  of 
operation  are  introduced  by  the  proposed 
changes.  The  revised  operating  limits  are 
merely  an  update  of  the  old  limits  by  taking 
into  account  the  effects  of  irradiation  on  the 
limiting  reactor  vessel  material.  Use  of  the 
revised  P-T  curves  will  continue  to  provide 
the  same  )evel  of  protection  as  was 
previously  reviewed  and  approved. 
Therefore,  the  proposed  changes  do  not 
create  the  possibility  of  a  new  or  different 
kind  of  accident  from  any  previously 
evaluated. 

The  associated  change  to  the  P-T  curves 
related  to  this  proposed  amendment  does  not 
affect  any  activities  or  equipment  and  are  not 


awtimwd  in  any  aaisty  analysis  to  initiala  my 
acddent  aaquenca  Cor  Dresden  or  Quad  CMas 
Stations;  tharafon.  tha  pcepoaed  changes  do 
not  create  the  poaaifaility  of  a  naw  or  difhnat 
kind  of  accident  from  any  pravfaMisly 
evaluated. 

3.  Involve  a  signifirant  reductian  in  te     1 
maigin  of  safety  because:  I 

The  proposed  amendment  reflec^  an    . 
update  of  the  P-T  curves  to  extanfthe  , 

operating  limit  to  22  EFPY.  Hie  revised        1 
curves  are  based  on  the  latest  NRC  guidance 
along  with  actual  data  tot  the  units.  The  new 
limits  retain  the  maigin  of  safety  to  the  level 
expected  fiir  a  new  vessek  adjusted  Cor 
iindiation  eSecta  as  required  by  10  CFR.       i 
Appendix  G,  thereby  mnintntn^ng  a 
conservative  margin  of  safety.  j 

Therefore,  the  firopoaed  changes  do  not 
involve  a  significant  reduction  ^  the  margin 
of  safety.  I 

llie  NRC  staff  has  revietrad  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92((^  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideratioiL 

Local  Public  Document  Room 
location:  for  Dresden,  Monris  Aree 
Public  Library  District,  604  Liberty 
Street,  Morris,  Illinois  60450;  fiw  Quad 
Qties,  Dixon  Public  Library,  221         ** 
Hennepin  Avenue,  Dixon,  Illinois 
61021. 

Attorney  for  Jicensee:  Michael  I. 
Miller,  Esquire;  Sidley  and  Austin.  One 
First  Naticoial  Plaza.  Chicago.  Illinois 
60603.  ' 

NRC  Project  Director  Robert  A.  Capra.1 

Commonwealth  Edison  Company. 
Docket  Nos.  50-373  and  50-374.  LaSalle 
County  Station.  Units  1  and  2.  LaSalle 
County.  Illinois 

Date  of  amendment  request:  October 
31. 1996.  j 

Description  of  amendment  request:      I 
The  proposed  amendments  would 
relocate  the  requirements  for  seianic 
monitoring  instrumentetion  from  the 
Tedinical  Specifications  to  Uoensee 
controlled  documents.  The  Technical 
Specifications  affected  are  3/4.3.7.2.        j 
"Seismic  Monitoring  Instnteentation."  ' 
Table  3.3.7.2-1.  "Seismic  Monitoring 
Instrumentation,"  Table  4.3.7.2-1,  I 

"Seismic  Monitoring  Instrumentation      ' 
Surveillance  Requirements,"  and  Bases 
Section  3/4.3.7.2,  "Seismic  Monitoring 
Instrumentation." 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a).  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 
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(1)  ImroiVs  a  tignificuit  inoMae  in  tba 
profaabUity  or  ooBaaquancsa  of  an  aoddent 
pxwkxialy  evahiatad  bacauae: 

Tba  fiinctkm  of  Uw  aalsnic  monitoring 
instrumentation  is  to  monitor  seismic  addvity 
above  the  Operating-Basis  Barthquake  (.QBE) 
threshold,  and  to  record  observed  seismic 
data  for  comparison  to  design  basis  responaa  ■' 
spectra.  Tl^  seismic  monitoring 
instrumeiration  does  not  provide  any 
function  to  mitigate  an  accident  or  the 
omsequencas  of  an  accident  The 
replacement  seismic  monitoring 
instrumentation  will  remain  in  place.  The 
propoaed  Amendment  is  not  a  result  of  any 
changes  to  system  function,  alarm  setpolnts, 
or  main  control  room  annunciators.  Rathw, 
the  Technical  Specificatipn  requiremenU  (as 
revised  for  the  replacement  instixunentation] 
are  being  relocated  to  license»contToUed 
documents  in  accordance  with  NRC  Generic 
Letter  gS-10. 

The  propoaed  change  relocates 
requirements  and  siuveillances  far        ■>. 
structures,  systems,  components  or  variables 
that  do  not  meet  the  criteria  for  inclusion  in 
Technical  Specifications  as  identified  in  the 
Application  of  Selection  Criteria  to  the 
LaSalle  Technical  Specifications.  The 
affected  structures,  systems,  components  or 
variables  are  not  assimied  to  be  initiators  of 
analyzed  events  and  are  not  assumed  to 
mitigate  accident  or  transient  events.  The 
requirements  and  surveillances  for  these 
a%ct8d  structures,  systems,  components  or 
variables  will  be  relocated  from  the 
Technical  Specifications  to  an  appropriate 
administratively  controlled  document  which 
will  be  maintained  pursuant  to  10  CFR  50.59. 
In  addition,  the  affected  structures,  systems, 
components  or  variables  are  addressed  in 
existing  surveillance  procedures  which  are 
also  controlled  by  10  CFR  50.59  and  subject 
to  the  change  control  provisions  imposed  by 
plant  administrative  procedures,  which 
endorse  applicable  regulations  and 
standards.  Therefore,  tiiis  change  does  not 
involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 

(2)  Create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any  accident 
previously  evaluated  because: 

The  seismic  monitoring  instrumentation 
does  not  provide  any  function  to  mitigate  an 
accident  or  the  consequences  of  an  accident. 
The  replacement  seismic  monitoring 
instrumentation  will  remain  in  place  and 
will  provide  the  same  basic  function  as  the 
existing  instrumentation.  The  replacement 
instrumentation  will  provide  enhanced 
system  reliability  and  will  not  result  in  any 
changes  to  system  function,  alarm  setfwints, 
or  main  control  rocnn  annunciators,  llie 
Technical  Specification  requirements  (as 
revised  for  the  replacement  instrumentation] 
are  being  relocated  to  licensee-controlled 
documents  in  accordance  with  NRC  Generic 
Letter  95-10. 

The  proposed  change  does  not  involve  any 
change  in  the  methods  governing  normal 
plant  operation.  The  proposed  change' will 
not  impose  or  eliminate  any  requirements 
and  adequate  control  of  existing 
requirements  will  be  maintained.  Thus,  this 
change  does  not  oeate  the  possibility  of  a 


new  or  diffBrant  kind  of  aoddant  from  any 
accident  previously  evaluated. 

(3)  Involve  a  significant  reductioa  in  the 
margin  of  safisty  because: 

The  replacement  seismic  monitoring 
instrumentation  will  have  no  impact  on 
mat^  of  safety.  The  intended  function  of 
the  seismic  monitoring  instrumentation,  i.e. 
to  record  observed  seismic  data  for  analysis 
to  determine  the  impact  on  plant 
components,  will  be  made  more  reliable  by 
this  modification.  The  Technical 
Specification  requirements  (as  revised  far  the 
replacement  instrumentation)  are  being 
relocated  to  licensee-controlled  documents  in 
accordance  with  NSC  Generic  Lettn  95-10. 

The  proposed  change  will  not  reduce  a 
margin  of  safety  because  it  has  no  impact  on 
any  safety  analysis  assiunptions.  In  addition, 
the  relocated  requirements  and  surveillances 
for  the  affected  structure,  system,  componqnt 
or  variable  continue  to  meet  the  same 
requirements  as  the  existing  Technical 
Specifications.  However,  the  LCO 
requirement  specified  in  Section  3.3.7.2.a  (to 
prepare  and  submit  a  Special  Report  to  the 
NRC  within  10  days  of  the  seixniic 
monitoring  instrumentation  being  inoper^le 
bit  more  than  30  days)  will  not  be  included 
in  the  ATR  (Administrative  Technical 
Requirements]  since  the  Technical 
Specification  Special  Report  requirements 
are  only  applicable  to  the  LCOs.  Since  any 
future  changes  to  theee  requirements  or  the 
surveillance  procedures  twill  be  evaluated  per 
the  requirements  of  10  CFR- 50.59,  no 
reduction  in  a  margin  of  safety  will  be 
permitted. 

The  existing  requirement  for  NRC  review 
and  approval  of  revisions,  in  accordance  with 
10  CFR  50.92,  to  these  details  propoaed  for 
relocation  does  not  have  a  specific  margin  of 
safety  upon  which  to  evaluate.  However, 
since  the  proposed  change  is  consistent  with 
the  BWR  Standard  Technical  Specification, 
NUREG-1434,  Rev.  1  approved  by  the  NRC 
Staff,  revising  the  Technical  Specifications  to 
reflect  the  ap{»oved  level  of  detail  ensures  no 
significant  reduction  in  the  margin  of  safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  Qos 
review,  it  appears  that  the  three    -~ 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
requested  amendments  involve  no 
significant  hazards  consideratioii.  <.^  ,  . 

Local  Public  Document  Roont 
/ocatioTi.- Jacobs  Memorial  Library,  . 
Illinois  Valley  Commimity  OiUege, 
Oglesby,  Illinois  61348. 

Attorney  for  licensee:  Michael  I. 
Miller,  Esquire;  Sidley  and  Austin,  One 
First  National  Plaza,  Chicago,  Illinois 
60603. 

NRC  Profect  Director:  Robert  A,  6apra. 

Commonwealth  E4ison  Company, 
Docket  Nos.  50-295  and  50-304.  Zion 
Nuclear  Power  Station,  Units  '!■  and  2, 
Lake  County,  Illinois 

Date  of  amendment  request:      ' . .  .  l?^ 
November  7. 1996. 


Description  of  amendment  request: 
The  proposed  amendments  would       > 
change  Specification  4.3.1.A.4.b  from 
verifying  greater  than  or  equal  to  17    ^ 
percent  steam  generator  secondary  side 
wide  range  water  level  to  ^ater  than  or 
equal  to  17  percent  steam  generator 
secondary  side  narrow  range  water 
level. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.gi(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

1.  The  {Kopoeed  changes  do  not  involve  a 
significant  increase  in  the  probability  or 
consequences  of  occurrence  <rf  any  accident 
previously  evaluated. 

Maint&ining  secondary  side  steam 
generator  %vater  level  greater  than  or  equal  to 
17  percent  by  wide  range  level  indication  is 
the  current  requirement  by  the  technical 
specifications.  By  revising  the  requirement  to 
require  using  the  narrow  range  water  level, 
no  change  in  operating  practices  or  plant 
configuration  is  made.  The  minimum 
requirement  of  17  percent  by  narrow  range 
level  indication  is  more  restrictive  and 
conservative  than  17  percent  by  wide  range 
indication.  The  requirement  to  maintain 
secondary  side  steam  generator  water  level 
greater  than  or  equal  to  17  percent  by  narrow 
range  indication  is  currently  required  by 
operations  procedure  PT-O,  Appendix  F-1 
and  will  be  maintained.  This  change  ensures 
that  the  requirements  for  natural  circulation 
cooldown  are  maintained  in  Mode  4. 
Therefore,  changing  this  surveillance 
requirement  does  not  involve  a  significant 
increase  in  the  probability  or  consequences 
of  an  accident  previously  evaluated. 

2.  The  proposed  changes  do  not  create  the 
possibility  of  a  new  or  c^^rent  kind  of 
accident  from  any  accident  previously 
evaluated. 

The  propoeed  changes  do  not  require  a 
physical  alteration  of  the  plant  (no  new  or 
difiierent  equipnnent  will  be  installed).  The 
Technical  Specifications  will  continue  to 
require  OPQIABLE  steam  generator(s)  for 
heat  removal  functions.  The  Technical 
Specifications  will  continue  to  require  the 
performance  of  SR  4.3.1.A.4.b.  Changing  the 
SR  to  use  narrow  level  indication  correctly 
states  the  steam  generator  water  level 
required  to  suppori  heat  removal  function. 
Thus,  this  change  does  not  create  the 
possibility  of  a  new  or  difierent  kind  of 
accident  from  any  accident  previously 
evaluated. 

8.  The  proposed  changes  do  not  involve  a 
significant  reduction  in  a  margin  of  safety. 

The  proposed  changes  do  not  result  in  a 
significant  reduction  in  a  margin  of  safety 
because  it  has  no  impact  on  any  safety 
analysis  assumptions.  The  requirement  to 
have  OPERABLE  steam  generators)  in  MODE 
4  for  heat  removal  function  is  maintained. 
The  requirement  to  perform  SR  4.3.1.A.4.b  is. 
not  changed.  Changing  the  SR  to  use  narrow 
level  indication  correctiy  states  the  steam 
generator  water  level  required  to  support  heat 


Fwkral  Ragiitor  /  Vol.  61.  No.  244  /  Wednesdayr  December  18.  1996  /  Notices 


66705 


v.>-- 


ramoval  fiinctioo.  Therefora,  this  cbangs 
does  not  invohFe  a  significant  reduction  in  a 
maigin  of  safiety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.g2(c)  are 
satisfied.  Thorefore,  the  NRC  staff  . 
proposes  to  detennine  that  the 
requested  amendments  involve  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  Waukegan  Public  Library,  128 
N.  County  Street,  Waukegan,  Illinois 
60085. 

Attorney  for  licensee:  Michael  L 
Miller,  Esquire;  Sidley  and  Austin,  One 
First  National  Plaza,  Qucago,  Illinois 
60603. 

NRC  Project  Director:  Robert  A.  Capra. 

Commonwealth  Edison  Company, 
Docket  Nos.  50-295  and  50-304.  Zion 
Nuclear  Power  Station,  Units  1  and  2, 
Lake  County,  Illinois 

Date  of  amendment  request:         "     "^ 
November  7, 1996.     » 

Description  of  amendment  request: 
The  proposed  amendments  would 
change  the  values  for  the  reduced  power 
range  neutron  flux  high  setpoint  trip 
that  are  specified  when  one  or  more 
code  main  steam  safety  valves  are 
inoperable.  •    * 

Basis  for  proposed  no  significaitt 
hazards  consideration  determination: 
As  reqiiired  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
considiaration,  which  is  presented 
below: 

1.  The  proposed  changes  do  not  involve  a 
significant  increase  in  the  probability  or 
consequences  of  occurrence  of  any  accident 
previously  evaluated. 

The  requirement  to  change  the  Power 
Range  Neutron  Flux  High  Trip  setpoints  to 
the  Reduced  Setpoint  Values  of  Table  3.7-1 
fat  the  nxMt  restrictive  loop  if  one  or  more 
code  MSSVs  are  inoperable  is  not  changed  by 
this  amendment  As  such,  no  change  in 
operating  practices  or  plant  configuration  is 
being  made. 

The  amendment  provides  new  reduced 
setpoint  values  for  the  Power  Range  Neutron 
fliix  Hi^  Trip  to  ensure  that  for  the  limiting 
transient  (Loss  of  Load/Turbine  Trip  [LOL/ 
TT]),  a  secondary  side  overpressurization 
condition  does  not  occur.  The  new  values 
were  the  result  of  calculation  using  an 
algorithm  provided  by  Westinghouae  in 
Westinghouse  Nuclear  Safiety  Advisory  Letter 
NSAL-94-001,  "Operation  at  Reduced  Power 
Levels  with  Inoperable  MSSVs,"  January  25, 
1994.  The  new  values  are  much  more 
restrictive  than  the  previous  values  and 
ensure  that  the  probability  or  consequences 
of  an  accident  {seviously  evaluated  is  not 
iocreased.  Theiefiare,  the  new  reduced 
setpoint  values  do  not  involve  a  significant 
increase  in  the  probability  or  consequences 
of  an  accident  previously  evaluated. 


2.  The  proposed  changes  do  not  cnete  the 
possibility  of  a  new  or  difEerant  kind  of 
accident  from  any  accident  previously 
evaluated. 

The  proposed  change  does  not  require  a 
physical  alteration  of  the  plant  (no  new  or 
different  equipment  will  be  installed  to 
implement  this  change).  The  Reduced 
Neutron  Flux  High  Trip  setpoints  ensure  that 
a  secondary  side  over{Hessurization  transient 
does  not  occur  for  the  most  limiting 
transient  In  addition,  no  new  modes  of 
operations  will  be  introduced  by  this  change, 
llius,  this  change  does  not  create  the 
possibility  of  a  new  or  difiisrent  kind  of 
accident  from  any  accident  previously 
evaluated. 

3.  The  proposed  changes  do  not  involve  a 
significant  reduction  in  a  margin  of  safety. 

This  amendment  provides  new  Reduced 
Power  Range  Neutron  Flux  High  Trip 
setpoints-llie  Specification  that  requires  the 
Power  Range  Neutron  Flux  High  Trip 
setpoints  be  changed  to  the  reduced  values 
for  one  or  more  inoperable  MSSVs  i^not 
changed.  The  reduced  Trip  setpoints  ^  the 
result  of  new  calculations  using  an  algorithm 
provided  by  Westinghouse  in  Westinghouse 
Nuclear  Safety  Advisory  Letter  NSAL-94- 
001,  "Operation  at  Reduced  Power  levels 
with  Inoperable  MSSVs,"  January  25, 1994, 
and  ensura  the  LOL/TT  transient  does  not 
result  in  a  secondary  overpressurization. 
Therefore,  this  change  does  not  involve  a 
significant  reduction  in  a  margin  of  safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefora,  the  NRC  staff 
proposes  to  determine  that  the 
requested  amendments  involve  no 
significant  hazards  consideration. 

Local  Public  Docmnent  Room 
location:  Waukegan  Public  Library,  128 
N.  County  Street,  Waukegan,  Illinois 
60085. 

Attorney  for  licensee:  Michael  I. 
Miller,  Esquire;  Sidley  and  Austin,  One 
First  Naticoial  Plaza,  Chicago,  Illinois 
60603. 

NRC  Project  Director:  Robert  A.  Capra. 

Commonwealth  Edison  Cdgnpahy, 
Docket  Nos.  50-295  and  5i>-304,  Zion 
Nuclear  Power  Station,  U^ts  1  and  2, 
Lake  County,  Illinois        ' 

Date  of  amendment  re<kiest: 
November  7, 1996.  ' 

Description  of  amendment  request: 
The  proposed  amendments  woudd 
clarify  the  operability  requirements  for 
the  residual  heat  removal  (RHR)  loops 
during  core  alteration  operations. 

Basis  fm' proposed  no  significant 
hazards  consideration  determination: 
As  reqtiired  by  10  CFR  50.01(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 


1.  The  ptopueed  changes  do  not  involve  a 
significant  increase  in  the  probability  or 
consequences  of  occurrence  of  any  accident 
previously  evaluated. 

The  ability  to  remove  an  RHR  loop  fitxn 
operation  for  up  to  one  hour  pet  eignt-hour 
period  Is  currently  allowed  by  turh^w^al 
specification  3.13.9.B.b.  By  adding  a 
reCarence  to  LCO  (Limiting  Condition  for 
Operation]  3.13.1.A4.  and  adiUng  the 
requirement  to  suspend  CORE 
ALTERATIONS  to  Action  3.13.g.B.a.  to  be 
consistent  with  3.13.9.B.h..  no  change  in 
operating  practices  or  plant  configuration  is 
made.  By  maintaining  the  requirement  to 
have  an  RHR  loop  in  operation  during  MCX3B 
6,  and  by  requiring  CCMRE  ALTERATIONS  to 
be  suspended  if  an  RHR  loop  is  not  back  in 
operation  after  one  hour,  adequate  corrective 
actions  are  implemented  until  the  RHR  loc^ 
is  restored  to  operating  status.  Therefore, 
operation  of  the  system  is  consistent  with 
current  technical  specifications  and  this 
change  does  not  involve  a  significant 
increase  in  the  probability  or  consequences 
of  an  accident  previously  evaluated. 

2.  The  proposed  changes  do  not  create  the 
possibility  of  a  new  or  difierent  kind  of 
accident  from  any  accident  previously 
evaluated. 

The  proposed  changes  do  not  require  a 
physical  alteration  of  the  plant  (no  new  or 
different  equipment  will  be  installed  to 
implement  this  change).  The  Technical 
Specifications  will  continue  to  require  an 
RHR  loop  to  be  in  operation  during  MOD6 
6,  and  will  only  permit  the  loop  to  be  not  in 
operation  for  up  to  one  hour  in  an  eight-hour 
period.  The  Technical  Specifications  will 
continue  to  require  compliance  with  these 
limitations  and  susptension  of  CORE 
ALTERATIONS  if  an  RHR  loop  is  not  in 
operation  for  more  than  one  hour.  Thus,  diis 
change  does  not  create  the  possibility  of  a 
new  or  different  kind  of  accident  btaa  any 
accident  previously  evaluated. 

3.  The  proposed  changes  do  iAn  involve  a 
significant  reduction  in  a  maigin  of  safety. 

The  proposed  changes  do  not  result  in  a 
significant  reduction  in  a  margin  of  safiety 
because  it  has  no  impact  on  any  safety 
analysis  assumptions.  The  requirement  to 
have  an  RHR  loop  in  operation  during  MODE 
6  is  maintained,  along  with  the  ability  to 
remove  RHR  fiom  operation  for  up  to  one 
hour  per  eight-hour  period.  If  an  RHR  loop 
is  not  in  service  beyond  1  hour  per  TS 
3.13.9.B,  CORE  ALTERATIONS  will  be 
suspended.  Therefore,  this  change  does  not 
involve  a  significant  reduction  in  a  margin  of 
safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and.  based  on  this 
review,  it  a{^>ear8  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
requested  amendments  involve  no 
simificant  hazards  consideration. 

Local  Public  Document  Room 
location:  Waukegan  Public  Library,  128 
N.  County  Street,  Wauk^an,  Illinois 
60085. 

Attorney  for  licensee:  Nfichael  L 
Miller.  Eaquira;  Sidley  and  Atistin.  Ope 
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Pint  Natiaoal  Plaza.  Chicago.  IllinoU 
60603. 
NRC  Project  Director  Robert  A.  Capra. 

Consiuners  Power  Company,  Docket  No. 
50-155,  Big  Rock  Point  Plant. 
Charlevoix  County,  h4ichigan 

Date  of  amendment  request: 
November  7, 1996. 

Description  of  amendment  request: 
The  proposed  amendment  would  revise 
Technical  Specification  4.2.9.  Service 
and  Instrument  Air  System,  to  add  an 
additional  air  compressor. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a).  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

The  proposed  change  does  not: 

(1)  Involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evahiatad. 

Utilizing  the  existing  piping  configoration, 
bodi  the  new  and  the  eidsting  air 
compressors  are  captable  of  supporting  either 
portion  of  the  Service  and  Instrument  Air 
Syston.  The  addition  of  the  fourth  air 
compressor  will  decrease  the  probability  of 
an  accident  previously  evaluated,  because 
capacity  is  baing  added  to  the  system.  The 
consequences  of  an  accident  previously 
evaluated  will  not  be  affected  by  the  addition 
of  a  fourth  air  compressor.  The  Service  and 
Instrument  Air  System  performs  the  non- 
safety  related  ainction  of  providing 
compressed  air  for  service  use  and  moisture 
fipee  compressed  instrument  air  for  control  air 
demands..  The  instnunent  air  portion  is 
designed  so  that  its  operation  is  required  fior 
plant  reliability,  not  plant  nuclear  safety. 
Safety-relafbd  equipment  supplied  by 
instrument  air  is  designed  to  Gail  in  its  safe 
condition  u[>on  loss  of  instrument  air  or. 
sa£sty-related  equipment  (and  nonsafety- 
related  equipment  determined  to  be 
important  to  safety)  required  to  operate 
subsequent  to  instrument  air  failure  is- 
supplied  by  backup  nitrogen  accumulators. 

(2)  Create  the  possibility  of  a  new  or 
difitrrent  kind  of  accident  from  any  accident 
ftreviously  evaluated. 

The  operation  of  the  equipment  in  the 
Service  and  Instrument  Air  System  is 
essentially  unciianged.  The  new  air 
compressor  is  a  similar  design 
(nonlubricated).  providing  additional  air 
volume  at  a  quality  com{>arabie  to  the  three 
existing  air  compressors.  Therefore,  the 
possibility  of  an  accident  of  a  diSiarent  kind 
than  any  previously  evaluated  has  not  been 
created. 

(3)  Involve  a  significant  reduction  in  a 
margin  of  safety 

The  Technical  Specification  does  not 
specify  a  margin  of  safety  for  the  operation 
of  the  Service  and  Instrument  Air  System, 
other  than  specifying  that  ("Instrument  and 
service]  air  shall  be  supplied  by  three, 
nonlubricated  air  compiessors.  each  rated  at 
70  scfm  {standard  cubic  feet  per  minutel. 


Instrument  air  shall  also  pass  through  a 
dryer."  Addition  of  a  fourth  air  compressor 
will  increase  the  available  capacity,  thus 
increasing  the  margin  of  safety.  Therefore, 
adding  the  statemmt  "and  one. 
nonltibricated  air  compressor  rated  at  100 
scfin"  to  Technical  Specification  4.2.9.  will 
not  reduce  the  margin  of  safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and.  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  iio 
significant  hazards  consideration. 

Local  Public  Dociunent  Room 
location:  North  Central  Michigan 
College,  1515  Howard  Street,  Petoskey, 
Michigan  49770. 

Attorney  for  licensee:  Judd  L.  Bacon. 
Esqiiiie.  Ctmsumers  Power  Company. 
212  West  Michigan  Avenue.  Jackson. 
Michigan  49201. 

NRC  Project  Director:  John  N. 
Harmon. 

Duquesne  Light  Company,  et  al..  Docket 
Nos.  50-334  and  50-412,  Beaver  Valley 
Power  Station.  Unit  Nos.  1  and  2, 
Shippingport,  Pennsylvania 

Date  of  amendment  request:  October 
4,1996. 

Description  of  amendment  request: 
The  proposed  amendment  would  revise 
the  surveillance  requirements  in 
Technical  Specifications  (TSs)  4.1.2.3.1. 
4.1.2.4.1.  4.5.2.b,  and  4.6.2.1.b  and 
associated  Bases.  The  subject 
surveillance  requirements  are  applicable 
to  the  charging/high  head  safety 
injection  ptmips,  low  head  safety 
injection  pump,  and  the  containment 
quench  spray  pumps.  The  proposed 
changes  wotild  replace  the  ctirrent 
specific  test  acceptance  criteria 
contained  in  these  surveillance 
requirements  with  requirements  to 
verify  pump  performance  in  accordance 
writh  the  Insovice  Testing  Program,  the 
Emergency  Core  Cooling  System  Flow 
Analysis,  or  the  Containment  Integrity 
Safety  Analysis,  as  applicable.  The 
proposed  changes  would  also  make 
minor  editorial  changes  in  these  TSs 
and  make  conforming  changes  in  the  TS 
Index  pages. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

1.  Does  the  change  involve  a  significant 
increase  in  the  probability  or  consequences 
of  an  accident  previously  evaluated? 

The  change  does  not  result  in  a 
modification  to  plant  equipment  nor  does  it 


afiisct  the  manner  in  which  the  plant  is 
op^tated.  Since  the  physical  plant  equipment 
and  operating  practices  are  not  changed,  as 
noted  above,  there  is  no  change  in  the 
probability  of  an  accident  previously 
evaluated 

The  proposed  change  will  not  lower  the 
pump  performance  operability  criteria  for  the 
chaiging/high  heed  safsty  injection,  low  head 
safety  injection  and  quench  spray  piunps.  as 
assumed  in  the  safety  analysis.  The  required 
values  for  developed  pump  head  and  flow 
will  continue  to  satisfy  accident  mitigation 
requirements  and  will  be  maintained  and 
controlled  in  the  Inservice  Testing  (1ST) 
Programs(s). 

Since  the  proposed  change  does  not  lower 
the  pump's  performance  acceptance  criteria, 
as  assumed  in  the  safety  analysis,  the 
containment  depressurization  system  will 
continue  to  meet  its  design  basis 
requirements.  The  proposed  ciiange  will  not 
impose  additional  challenges  to  the 
contaiiunent  structure  in  terms  of  peak 
pressure.  The  calculated  o&ite  dose 
consequences  of  a  design  basis  accident 
(DBA)  will  remain  unchanged  since  throne 
hoiir  release  duration  and  source  term  remain 
unchanged.  The  ability  of  the  emergency  core 
cooling  system  (EOCS)  subsystems  to  provide 
sufficient  emergency  core  cooling  capability 
in  the  event  of  a  loss  of  coolant  accident 
(LOCA)  remains  unchanged.  ThOTefbre.  peak 
cladding  temperatures  during  a  LOCA  will 
continue  to  remain  within  acceptable  limits. 
The  ability  of  the  EOCS  subsystems  to 
provide  sufficient  long  term  core  cooling 
cafMibility  in  the  recirculation  mode  during 
the  accident  recovery  period  remains 
unchanged.  The  charging  pumps,  as  piart  of 
the  boron  injection  system,  will  continue  to 
provide  sufficient  flow  to  ensiue  negative 
reactivity  control  during  each  mode  of 
facility  operation.  Futuje  changes  to  the 
pump  head  and  flow  requirements  will  be 
made  under  the  10  CFR  50.59  process  to 
ensure  that  the  system  performance 
requirements  continue  to  be  met 

The  {Htiposed  change  to  the  Bases  section 
will  ensure  that  safety  analyses  assumptions 
for  assiuned  pump  performance  continue  to 
be  met.  The  words  "required  developed 
head"  will  be  clearly  defined  to  reflect  that 
they  refer  to  the  value(s)  assumed  in  the 
safety  analysis  for  the  pump's  developed 
head  at  a  specific  or  a  given  point.  The 
proposed  changes  to  the  Index  pages  and  the 
footnote  in  LCO  3.1.2.4  are  administrative  in 
nature  and  do  not  affect  plant  safety. 

Based  on  the  above  discussion,  it  is 
concluded  that  this  change  does  not  involve 
a  significant  increase  in  the  probability  (» 
consequences  of  an  accident  previously 
evaluated. 

2.  Does  the  change  create  the  possibility  of 
a  new  or  different  kind  of  accident  bom  any 
accident  previously  evaluated? 

The  proposed  change  does  not  alter  the 
method  of  operating  the  plant.  The  charging 
pumps  will  continue  to  be  in  service  during 
plant  operation  and  be  available  to  perform 
their  function  as  high  head  safety  injection 
pumps.  This  propcwed  change  does  notpoee 
additional  challenges  to  the  design  or 
function  of  the  charging  pumps.  The  low 
head  safety  injection  and  quench  spray 
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systems  are  accident  mitigation  systems  and 
aie  normally  in  standby.  System  operation 
would  be  initiated  as  required  to  mitigate  the 
consequences  of  a  DBA.  The  chai^ging/high 
head  safety  injection,  low  head  safety 
in)ection  and  quench  pumps  wUl  continue  to 
provide  sufficient  flow  to  mitigate  the 
consequences  of  a  DBA.  These  systons' 
operation  continues  (sic]  [continue)  to  fulfill 
the  safety  functions  for  which  they  were 
designed  and  no  changes  to  plant  equipment 
will  occur.  As  a  result,  an  accident  which  is 
new  or  different  than  any  already  evaluated 
in  the  UpdatedTinal  Safety  Analysis  Report 
wrill  not  be  created  due  to  this  change. 

Therefore,  the  proposed  change  does  not 
create  the  possibility  of  a  new  or  diSsrent 
kind  of  accident  from  any  accident 
previously  evaluated. 

3.  Does  the  change  involve  a  significant 
reduction  in  a  margin  of  safety?  The 
surveillance  requirements  for  demonstrating 
that  the  piunps  are  operable  will  continue  to 
assure  the  ability  of  the  system  to  satisfy  its 
design  function.  Therefore,  the  proposed 
change  will  not  afiiect  the  ability  of  these 
systems  to  perform  their  safety  function. 

The  containment  systems'  design 
requirements  to  restore  the  containment  to 
subatmospheric  condition  within  one  hour 
will  continue  to  be  satisfied.  This  proposed 
change  does  not  have  an  effect  on  the 
containment  peak  pressure  since  the 
charging/high  head  safety  injection,  low  head 
safety  injection  and  quench  spray  pumps' 
performance  requirements  are  not  being 
lowered.  The  ability  of  the  ECCS  subsystems 
to  provide  sufficient  emergency  core  cooling 
capability  in  the  event  of  a  LOCA  remains 
unchanged.  Therefore,  peak  cladding 
temperatures  during  a  LOCA  will  continue  to 
remain  within  acceptable  limits.  The  ability 
of  the  EOCS  subsystems  to  provide  sufBcient 
long  term  core  cooling  capability  in  the 
recirculation  mode  during  the  accident 
recovery  period  remains  \mchanged.  The 
charging  pum{»,  as  put  of  the  boron 
injection  sjrstem.  will  continue  to  provide 
si^dent  flow  to  ensure  negative  reactivity 
control  during  each  mode  of  facility 
operation.  There  is  no  resultant  change  in 
dose  consequences  since  source  tean  remains 
unchanged  and  the  containment  will 
continue  to  reach  a  subatmospheric  pressure 
within  the  first  hour  following  a  DBA. 

Each  pump's  performance  requirements 
will  continue  to  be  controlled  in  a  manner  to 
ensure  safety  analysis  assumptions  are  met. 

Therefore,  based  on  the  above  discussions, 
it  can  be  concluded  that  the  propoaed  change 
does  not  involve  a  significant  reduction  in  a 
margin  of  safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and.  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff  ^ '        ' 
proposes  to  deteimine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  B.  F.  Jones  Memorial  Library, 
663  Franklin  Avenue,  Aliquippa,  PA 
15001. 


Attorney  for  licensee:  ]a.y  E.  Silberg. 
Esquire,  Shaw,  Pittman,  Potts  & 
Trowbridge,  2300  N  Street.  NW..  ' 
Washington,  DC  20037. 

NRC  Project  Director  John  F.  Stolz. 

Florida  Power  and  Light  Company,  et 
al.,  Docket  Nos.  50-335  and  50-389.  St. 
Lucie  Plant  Units  1  and  2.  St.  Lade 
County,  Florida 

Date  of  amendment  request:  October 
31. 1996. 

Description  of  amendment  request: 
The  proposed  amendments  will  revise 
administrative  controls  Technical 
Specification  (TS)  6.5.1,  "Facility 
Review  Group  (FRO),"  and  TS  6.8, 
"Procedures  and  Programs."  The 
revisions  to  TS  6.5.1  reduce  the  scope 
of  procedures  and  procedure  changes 
which  require  review  by  the  FRG. 
transfisr  approval  of  certain  procedures 
from  the  Plant  Manager  to  the  FRG,  and 
require  copies  of  FRG  meeting  minutes 
be  provided  to  the  Plant  Manager.  The 
chuiges  to  TS  6.8  reflect  the 
corresponding  changes  in  TS  6.5.1,  and 
expand  the  scope  of  the  section  on 
temporary  changes  to  procedures. 

B^isis  for  proposed  no  significant 
hazards  consideration  determination: 
As  reqtiired  by  10  CFR  50.91(a),  the 
Ucensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below. 

(1)  Operation  of  the  fecility  in  accordance 
with  the  proposed  amendment  would  not 
involve  a  si^ificant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 

The  proposed  amendments  revise  certain 
administrative  controls  involved  with  the  on- 
site  programmatic  process  for  review  and 
approval  of  plant  procedures.  Specifications 
that  are  in  place  to  provide  assurance  that  the 
unit  operating  staff  qualifications  are 
acceptable,  and  that  written  procedures  are 
established,  implemented  and  maintained  tea 
safety  related  activities  are  not  being 
changed.  The  revisions  are  consistent  with 
industry  standards  established  pursuant  to  10 
CFR  Part  50,  Appendix  B,  and  do  not  alter 
any  parameter  or  equipment  performance 
assimiptions  that  are  contained  in  plant 
safety  analyses  to  evaluate  the  initiation  or 
consequences  of  an  accident  TherefcHe, 
operation  of  either  facility  in  accordance 
with  its  proposed  amendment  would  not 
involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 

(2)  Operation  of  the  facility  in  accordance 
with  the  profXMed  amendment  would  not 
create  the  possibility  of  a  new  or  different 
kind  of  accident  from  any  accident 
previously  evaluated. 

The  proposed  amendments  will  not  change 
the  ph)rsi(»l  plant  or  the  modes  of  plant 
operation  defined  in  the  Facility  License  for 
either  St.  Lucie  unit  Changes  proposed  for 
the  administrative  controls  do  not  involve 


the  addition  or  modification  of  equipnoent 
nor  do  they  alter  the  design  or  operation  of 
plant  systons.  Therefore,  operation  of  eithw 
fadbty  in  accordance  with  its  proposed 
amendment  would  not  create  the  possibility 
of  a  new  or  difiiarent  kind  of  eccidiiBnt  from 
any  accident  previously  evaluated. 

(3)  Operation  of  the  facility  in  accordmce 
with  the  proposed  amendment  would  not 
involve  a  significant  reduction  in  a  margin  of 
safety. 

The  proposed  amendments  revise  certain 
administrative  controls  involving  the  oo-site 
programmatic  process  for  review  and 
approval  of  plant  procedures.  The  scope,  or 
the  requirement  to  establish,  maintain,  and 
implement  procedures  for  activities  that 
could  aSect  nuclear  safety  are  not  being 
changed.  The  proposed  changes  are 
consistent  with  approved  industry  standards 
and  do  not  alter  the  basis  for  any  t«rhnir»t 
specification  that  is  related  to  the 
establishment  of,  or  the  maintenancvof,  a 
nuclear  safety  margin.  Therefore,  opoation  of 
either  facility  in  accordance  with  its 
proposed  amendment  would  not  involve  a 
significant  reduction  in  a  margin  of  safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  50.92(c]  are  satisfied. 
Therefore,  the  NRC  staff  proposes  to 
deteimine  that  the  amendment  request 
involves  no  significant  hazards 
consideration. 

Local  Public  Document  Room 
location:  Indian  River  Junior  College 
Library,  3209  Virginia  Avenue,  Fort 
Pierce,  Florida  34954-9003. 

Attorney  for  licensee:  M.  S.  Ross, 
Attorney,  Florida  Power  &  Light,  11770 
US  Highway  1.  North  Pahn  Beach.  Fl 
33408. 

NRC  Inject  Director:  Frederidc  J. 
Hebdon. 

GPU  Nuclear  Corporation,  et  al..  Docket 
No.  50-219.  Oyster  Creek  Nuclear 
Generating  Station,  Ocean  County,  New 
Jersey 

Date  of  amendment  request:  October 
31, 1996  (TSCR  205). 

Description  of  amendment  request: 
The  proposed  change  requests  deletion 
of  Technical  Specification  Table  3.5.2 
which  lists  automatic  primary 
containment  isolation  valves.  In  5i 

-  addition,  this  change  request  clarifies 
the  applicability  of  an  action  statement 
which  applies  to  several  limiting 
conditions  for  operation  in  Section  3.5 
and  deletes  closure  time  requirements 
for  several  automatic  isolation  valves  in 
Section  4.5.F. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presoited 
below: 
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1.  The  propoMd  delation  of  the  automatic 
primaiy  containment  isolation  valve  Table 
3.5.2  and  closiira  time*  for  several  valves  in 
Specification  4.5.F.1  are  administrative  in  • 
nature  and  do  not  affect  the  purpose, 
function,  operability  and  testing 
requirements  of  the  automatic  primaiy 
containment  isolation  valves  or  the  isolation 
condenser  isolation  valves.  The  required 
action  contained  in  Specification  3.5.A.7  has 
been  moved  to  the  associated  specifications 
and  has  not  changed.  Capitalizing  definitions 
and  deleting  unneeded  pages  are  also 
administrative  changes  which  enhance  the 
usability  of  the  Technical  Specifications. 
Therefore,  the  proposed  changes  do  not 
increase  the  probability  of  occurrence  or 
consequence  of  an  accident  previously 
evaluated. 

2.  The  proposed  changes  are  administrative 
and  do  not  involve  a  physical  change  to  plant 
configuration  nor  do  they  affect  the 
performance  of  any  equipment  Existing 
limiting  conditions  for  operation  and 
surveillance  requirements  are  retained. 
Therefore,  the  possibility  of  a  new  or 
different  icind  of  accident  from  any  accident 
previously  evaluated  is  not  created. 

3.  Deleting  the  list  of  valves  in  Table  3.5.2 
and  valve  closure  times  in  Specification 
4.5.F.1  are  administrative  changes  which  do 
not  affect  the  purpose  or  function  of  the 
automatic  primary  contaiiunent  isolation 
valves.  The  listing  of  the  automatic  primary 
containment  isolation  valves  and  stroke  time 
requirements  will  be  in  controlled  plant 
procedures.  Changes  to  the  list  or  cloeiue 
times  can  be  made  in  accordance  with  review 
procedures  required  by  Section  6.5  of  the 
Technical  Specifications  and  10  CFR  50.59. 
SimUariy,  inserting  the  statement  of  required 
action  in  Specification  3.5.A.7  into  the 
Specifications  to  which  it  applies  does  not 
modify  the  condition  or  the  action  to  be 
taken  and  is  an  administrative  change  which 
clarifies  the  Technical  Specifications. 
Therefore,  the  margin  of  safety  is  not 
reduced. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and.  based  on  this 
review,  it  appears  that  the  three 
standartis  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  detennine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  Ocean  County  Iil»Biy. 
•Reference  Department,  101  Washington 
Street,  Toms  River.  NJ  08753. 

Attorney  for  licensee:  Ernest  L.  Blake, 
Jr.,  Esqiiire.  Shaw,  Pittman,  Potts  & 
Trowbridge,  2300  N  Street,  NW.,    - 
Washington,  DC  20037. 

NRC  Project  Director:  John  F.  Stolz. 

GPU  Nuclear  Corporation,  et  al.,  Docket 
No.  50-219,  Oyster  Creek  Nuclear 
Generating  Station.  Ocean  County,  New 
Jersey 

Date  of  amendment  request: 
November  12, 1996,  as  supplemented 
November  27, 1996  (TSCR  224). 


Description  of  amendment  request: 
The  proposed  technical  specification 
change  will  reflect  the  implementation 
of  the  revised  10  CFR  Part  20. 
"Standards  for  Protection  Against 
Radiation." 

Basis  for  proposed  no  sigfliflcant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a).  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

1.  Operation  of  the  £Kdlity  in  accordance 
«»lth  the  proposed  amendment  would  not 
involve  a  si^ficant  increase  in  the 
probability  of  occurrence  or  the 
consequences  of  an  accident  previously 
•valusitod. 

The  proposed  revisions  to  the  liquid 
release  rate  limits  and  bases  and  gaseous 
effluent  bases  will  not  result  in  a  change  in 
the  types  ot  amounts  of  effiuents  released  nor 
will  there  be  an  increase  in  individual  or 
cumulative  radiation  exposures.  In  addition, 
these  changes  do  not  impact  the  operation  or 
design  of  any  plant  structures,  systems,  or 
components.  These  changes  msure 
omiplianca  with  10  CFR  50.36a  and  10  CFR 
50  Appendix  I  and  result  in  levels  of 
radioactive  materials  in  effluents  being 
maintained  ALARA  (as  low  as  is  reasonably 
achievable].  The  revision  to  the  high 
radiation  area  controls  and  dose 
measurement  distance  will  ensure  areas  are 
conservatively  postec^  as  high  radiation  areas 
in  compliance  with  10  CFR  20.1601(a)(1)  and 
provide  controls  to  ensiue  individuals  are 
not  overexposed.  Other  proposed  changes 
consist  of  revisions  to  10  CFR  20  references 
to  recognize  the  new  section  numbera,  and 
administrative  controls  for  record  keeping  to 
maintain  compliance  mth  the  new  Part  20. 

These  changes  will  not  result  in  a  change 
to  plant  design  or  operation.  Therefore,  it  can 
be  concluded  that  the  proposed  changes  do 
not  involve  an  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated. 

2.  Operation  of  the  facility  in  accordance 
with  the  proposed  amendment  would  not 
create  the  possibility  of  a  new  or  different 
kind  of  accident  from  any  accident 
previously  evaluated.  The  proposed  changes 
do  not  affect  the  plant  design  or  operation 
nor  do  they  result  in  a  change  to  the 
amfiguration  of  any  equipment  There  will 
be  no  change  in  the  types  or  increase  in  the 
amount  of  effluents  released  offiiite. 

Therefore,  this  proposed  change  cannot 
create  the  possibility  of  a  new  or  different 
kind  of  accident  from  any  previously 
evaluated. 

3.  Operation  of  the  facility  in  accordance 
with  the  proposed  amendment  «vould  not 
involve  a  significant  reduction  in  a  margin  of 
safety. 

The  proposed  revisions  do  not  involve  any 
change  in  the  types  or  increase  in  the  amount 
of  effluents  released  offsite.  The  proposed 
changes  do  not  involve  any  actual  change  in 
the  methodology  used  in  the  control  of 
radioactive  wastes  ix  radiological 
environmental  monitoring.  The  methodology 


that  wrill  be  used  in  the  control  of  radioactive 
effluents  and  calculation  of  effluent  mooitw 
setpoints  will  result  in  the  same  effluent 
release  rate  as  the  current  methodology  now 
being  used.  The  operational  Qexibility 
needed  for  releases  allows  the  use  of  limits 
as  proposed.  In  addition,  the  changes  in 
measurement  distances  for  determination  of 
high  radiation  areas  will  not  result  in  an 
increase  in  individual  or  cumulative 
occupational  radiation  exposures  since  it  will 
result  in  a  more  conservative  identification  of 
high  radiation  areas.  Compliance  with  the 
limits  of  the  new  10  CFR  20.i:k)l  will  be 
demonstrated  by  operating  within  the  limits 
of  10  CFR  50  Appendix  I  and  40  CFR  190. 
Thus,  operation  of  the  facility  in  accordance 
with  the  proposed  amendment  does  not 
involve  a  significant  reduction  in  a  margin  of 
safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  Ocean  Coimty  Library, 
Reference  Department.  101  Washington 
Street.  Toms  River,  NJ  08753. 

Attorney  for  licensee:  Ernest  L.  Blake, 
Jr..  Esquire.  Shaw.  Pittman.  Potts  ft 
Trowbridge.  2300  N  Street.  NW.. 
Washington,  DC  20037. 

NRC  Project  Director:  John  F.  Stolz. 

GPU  Nuclear  Corporation,  et  al..  Docket 
No.  50-289.  Three  Mile  Island  Nuclear 
Station.  Unit  No.  1.  Dauphin  County, 
Pennsylvania 

Date  of  amendment  request:  August 
29. 1996.  as  supplemented  October  3,     , 
1996.  The  October  3, 1996.  submittal 
contained  editorial  changes  only  and 
did  not  change  the  initial  no  significant 
hazards  consideration  evaluation. 

Description  of  amendment  request: 
The  purpose  of  this  amendment  request 
is  to  incorporate  certain  improvements 
bom.  the  Standard  Technical 
Specifications  for  B&W  Plants.  NUREG- 
1430. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  S0.91(a).  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration  (SHC),  which  is  presented 
below: 

GPU  Nuclear  has  determined  that  this 
Technical  Specification  Change  Request 
involves  no  significant  hazards 
consideration  as  denned  in  10  CFR 
50.92  because: 

1.  Operation  of  the  fecility  in  accordance 
with  the  proposed  amendment  would  not 
involve  a  significant  increase  in  the 
probability  of  occurrence  or  the 
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oooMquonoM  of  an  accident  previously 
evaluated.  The  propoeed  amendment  deletes 
limiting  oonditioos  foe  operation  (LGOt)  from 
the  TMI-1  TediBioal  ^Mdflcatioiia  that  va . 
no  longer  laquirad  to  be  addresaed  in 
Technkal  Specifications  per  10  CFR 
Sa36(GX2Xii)-  The  proposed  amendment 
deletes  Surveillance  Raquirements  6om  the 
TKO-l  Technical  Spedncatiaiu  diat  an 
related  to  the  LOOs  to  be  deleted.  These 
items  are  addressed  in  licensee  ccmtroUsd 
documents.  Certain  dengn  feature 
specifications  are  also  to  be  deleted 
consistent  with  the  RSTS  [Revised  Standard 
Technical  Specifications]  far  BftW  plants. 
The  propoeed  changes  do  not  modify  the 
opention,  limits  or  controb  of  systems, 
structures  or  ccunponehts  relied  upon  to 
prevent  or  mitigate  the  consequences  or 
accidents  previously  evaluated. 

Also,  the  reliability  of  systems  and 
components  relied  upon  to  prevent  or 
mitigate  the  consequences  of  accidents 
previously  evaluated  is  not  degraded  by  the 
propoeed  changes.  Therefore,  this  chai^ 
does  not  involve  a  significant  increase  in  the 
probability  of  occumnce  or  the 
consequences  of  an  accident  previously 
ovaluaitad. 

2.  Opentkm  of  the  fadUty  In  accordance 
with  the  prppoaed  amendmnit  would  not 
create  the  poMibility  of  a  new  or  different 
kind  of  accident  from  any  accident 
previously  evaluated  because  no  new  felhire 
modes  are  created  by  the  pnqxMed  changes. 

3.  Operation  of  the  facility  in  accordance 
with  the  proposed'amendmient  would  not 
involve  a  significant  reduction  in  a  mar]^  of 
safety  because  the  proposed  aibendment  does 
not  change  any  operatii^limite  fat  reactor 
openticm. 

"AcNRC  staff  has  reviewed  the 
Uoexuee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  ^t  the 
amendment  reqxiest  involves  no 
significant  hazards  consideration. 

Local  Public  Dociunent  Room 
location:  Law/Government  Publicatians 
Section,  State  Libraiy  of  Penn^lvania, 
(REGIONAL  DEPOSITORY)  Wahiut 
Street  and  ConmionweaHh  Avenue,  Box 
1601.  Hanisburg,  PA  17105. 

Attorney  for  licensee;  Ernest  L.  Blake. 
Jr..  Esquire,  Shaw.  Pitbnan.  Potts  k 
Trowbiidge.  2300  N  Street.  NW.. 
Washii«t(Hi.OC  20087. 

NRC  Project  Director  John  F.  Stole 

Niagara  Mohawk  Power  Cerporatiott, 
Docket  No.  50-226.  Nine  Mile  Point 
Nuclear£tatian  Unit  No.  t,  Oswego 
County,  New  Yak 

Date  of  amendment  request: 
Septembm  20. 1996. 

Description  of  amendment  request: 
The  proposed  amendment  would  revise 
the  Nine  Mile  Point  Unit  1  (NMP14 
Technical  Spedfications  that  involve 
the  frequences  of-surveillance 


requirements  stated  in  Tables  4.6.2a. 
4.6.2b,  4.6.2g,  and  4.6.11,  and  Sections 
4.2.5b(l),  4.3.2b,  4.3.6b(l).  4.3.6b(2). 
4.3.6b(3).  4.3.6b(4).  4.3.6c(2),  4.6.13b.l, 
and  4.6.13b.2.  The  survwillHnces 
associated  with  these  tables  and 
sections  are  cunently  satisfied  during 
NMPl  refueling  outages  prior  to  restart 
of  the  imit.  The  proposed  changes 
would  permit  surveillance  testins  either 
while  the  reactor  is  operating  or  during 
outage  periods  not  associated  with 
refueling.  The  requirements  of  the 
surveillance  sections  and  t^les 
addressed  by  this  request  that  are  not 
changed  to  be  performed  at  power  are 
being  changed  to  allow  siirvmllance 
credit  to  be  taieen  for  performance  of  the 
associated  surveillances  while  the  plant 
is  in  the  Cold  Shutdown,  Refueling,  or 
Major  Maintenance  modes.  In  addition 
to  these  proposedchanges. 
typographical  errors  are  corrected. 

oms  for  proposed  no  agnificarA 
hazards  consideration  determinatiaa: 
The  licensee  states  that:  "The  periods 
between  surveillances  will  not'be 
inapjHoprtately  lengthetied.  For  the 
afEeicied  surveillances,  NMPl 
administrative  controls  will  require  that 
the  intervfd  between  surveillance  testing 
not  exceed  a  period  equal  to  1.25  times 
the  nominal  24  mcmtlu  frequency  (no 
longer  than  30  months).  Hie  NMPl 
plant  preventive  maintenance  and 
surveillanoe  database  will  be  revised 
accordingly." 

The  licensee  groups  the  systems^, 
affected  lyt4ri<jBjyj>t  into  four 
categones:     '.      ,^, .   • 

Cai^ory  I: Hie  assodated  system  will 
remain  operable  and  able  to  automatiaaliy 
puiimui  its  safety  fimction  during 
per&nmance  of  surveillances  diat  sattefy  the 
proposed  surveillance  requirement 

Category^:  The  system  is  required  far 
monitoring  purposes  only  and  provides  no 
automatic  safety  eotuatioa  Auction  and 
redundant,  or  redundant  and  alternate 
channels  are  available  for  required 

mnnitmina 

Category  3:  Than  is' no  chsags  in  the 
system  configuration  or  plant  operatii^ 
conditions  during  the  perfonnaace  of 
naaoiated  surveiUances  whether  the  plant  Is 
shutdown  fer-nfueling  or  shutdovm  far 
maintenance.  The  surveiiiancas  perfinmad  to 
meat  the  reqtdremente  of  NMPl  Technical 
Spadfioatitas  Tables  4.6.2a  Pnameter  8  and 
4.6.2gParameter«  are  included  in  this 
categoqr  and  may  also  be  completed  in 
ccmcuirenoe  with  a  unit  shutdown.  The  only 
difference  between  the  proposed  changes  and 
the  normal  unit  shutdown  sequence  is  that 
the  mode  switch  may  be  taken  to 
"ShutdoMm"  in  order  to  scram  the  j^ant  The 
response  of  the  plant  is  the  same  as  it  is 
under  the  cunent  plant  shutdown 
procedures.  There  are  no  other  differences  in 
testing  techniques  or  testing  criteria  from 
tbosejireviously  required  1^  the  NMPl 
Tech^cal  Speclficatkna. 


CategotfA-.The  system  or  equipment  is 
isolated  or  out  of  servlos  during  ute 
performance  of  the  required  surveUleeoas. 
The  associated  surveiUaace  maybe 
perfarmed  concurrently  vrith  quarterly  i 
strddng,  at  which  time  the  system  or      •   -^^ 
equipment  is  alreedy  out  al  service.  * 

As  required  by  10  CFR  50.91(a),  the 
licensee  has  piswided  its  aaalyiis  of  die 
issue  of  no  significant  haartls 
consideration,  v^iich  is  prassnted 
below: 

The  operaticm  of  Nine  Mile  Point  Unit 
1.  in  accordance  with  the  propoeed 
aisiendment.  %nll  not  involve  a 
significant  increase  in  the  probability  or 
consequeau»  of  an  accident  previou^ 
evaluated. 

Each  of  the  four  categories  (*  *  *}  are 
evaluated  separately  belovr 

Category  1:  The  associated  systems'will 
remain  operable  and  able  to  automatically 
fuUUl  as  designed  any  required  safety 
functions  that  may  become  necessary  during 
perfarmanoe  of  required  surveillancea.  No 
pbjrsical  change  to  the  plant  deaign, 
materials,  or  standards  is  involved.  No 
f^hanyt  to  Instrumantetion  operating 
characteristics  outside  ouirent  tolerances  will 
be  made.  No  plant  transients  vrill  be  initiated 
as  a  result  of  the  proposed  changes.  No 
initiator  of  any  aocidnatipreviously  evaluated 
is  adversely  affected.  No  system  required  to 
actuate  to  respond  to  any  accident  previously 
evaluated  in  On  UFSARfUpdated  Pinal 
Safety  Analysis  Rapert]  is  advynely  aOsoled 
by  the  proposed  cfaangs. 

Cate^oiyJ:  Hie  associated  ^pstems^dll  be 
required  far  monitorii^purpoees  only  and 
{Movids  no  automatic  musty  actuation 
function  and  redundant,  or  redundant  ad 
alternate  channels  are  available  for  required 
monitmtng-  Since  redundant  monitoring 
instrumantetion  will  still  be  available  as 
required  by  the  tedmical  spedfioattoos.  da 
associated  systems'  functions  in  eooident 
mitigation  are  not  affected.  No^ysioal 
dw^  to  die  plant  design,  materials,  or 
standards  is  involved.  No  diange  to 
instxomentetion  4QMrattog  chaaoteBstics 
outeide  cunant  toleranoaajwillfaemada  Ne 
plant  transientewiU  be  initiated  as  a  ipsult 
of  the  piqpqeed  changes.  No  initiator  oT  any 
acddnit  previously  evaluated  is  advereely 
affcrtwrt,  No  system  requiied  to  actuate  to 
respond  to  any  acddMit  iHwiously  evaluMed 
in  tti»UFSAR  is  advaimy  atfectad  by  die 
propoeed  changes. 

CatsgotyS:  There  will  be  no  chaqgs  in  the 
system  cooflguratioo  or  plant  qpaiating 
conditions  during  theperfannaaos  of 
aaanelated  surveillances.  The  assodated 
system's  ability  to  perform  required  safety    . 
flinctions  will  not  be  afiacted,  whedier  the, 
plant  is  shutdown  for  refueling  or  shutdowA 
far  maintenance.  The  surveilknoes 
pasfarmed  to  meat  the  raquirsments  of  NMPl 
Technical  SpecHcatfans  Tdbles  4.6.2a 
Parameisr  B  and  4.6.2g  Pasametar  6  are 
induded  in  diis  category  and  may  dao  be 
perfarmed  in  concaneaca  wrltha  unit  t 
shutdown.  The  only  diSsseDoe  between  d»  ' 
propoeed  changes  and  the  normal  unit 
shutdown  sequenoB  is  that  ^e  mode  switdl  - 
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may  b«  «iten  to  "Sfautdown"  in  ocder  to 
•cram  the  plutt  Ths  raspooae  of  the  plant  it 
the  lame  ••  it  i»  under  the  cunent  plant 
■hutdown  procsduree.  There  are  no  other 
difiHencee  in  tecting  techniques  or  testing 
criteria  from  those  previously  required  by  the 
NMPl  Technical  Specifications.  No  physical 
change  to  the  plant  design,  materials,  or 
stan&rds  is  involved.  No  change  to 
instrumentafion  operating  characteristics 
outside  current  toleranoee  will  be  made.  No 
unexpected  plant  ttansleots  will  be  initiated 
as  a  raault  of  the  propoeed  change*.  No 
jmMtrr  of  anv  aoci<Mnt  previously  evaluated 
is  adversely  afiscted.  lio  systun  raquired  to 
actuate  to  respond  to  any  accident  previously 
evaluated  in  the  UPSAR  Is  adversely  afbcted 
by  the  propoeed  changss. 

Catogory  4:  The  aaeodated  tystm  or 
equipment  tvili  be  isolated  or  out  of  sanrtoe 
during  the  perluamance  of  the  reqfuind 
surveillances.  The  aesoriated  surveiUanoae 
wiU  be  performed  during  (piarterly  valve 
stroking,  at  which  time  the  system  or 
equipment  is  already  out  of  service.  No 
plqr^cal  change  to  ue  plant  design, 
materials,  or  standards  Is  involved.  No 
rhanyi  to  instrumentation  ufMratlng 
characteristics  outside  currant  toleranoee  will 
be  made.  No  plant  transients  wiD  be  initiated 
as  a  rmtilt  of  the  proposed  changes.  No 
initiator  of  any  accident  previously  evahiated 
is  adversely  afiiBcted.  No  system  required  to 
actuate  to  respond  to  any  accident  prevtoualy 
evahiated  in  Uie  UFSAR  is  adversely  affscted 
by  the  proposed  changes. 

The  correction  of  the  typographical 
errors  is  administrative  oixly  and  has  no 
affoct  on  plant  systems  or  procedures.  In 
all  cases,  eqtiipment used  for  accident 
mitlgatioa  is  not  adversely  aflBcted.  The 
ability  of  the  operators  to  safely  shut 
down  NMPl  is  not  impaired.  The 
changes  will  not  adversely  afEect  any 
acdftent  precursor  or  initiator  of  any 
accident  Fw  these  reasons,  the 
propoeed  changes  will  not  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accddent  previously 
evaluated. 

The  operation  of  Nine  Mile  Point  Unit 
1,  in  accordance  with  the  proposed 
amendment,  will  not  create  the 
possibility  of  a  new  at  difiefrent  kind  of 
accident  from  any  accident  previously 
evahiated. 

Eadi  of  the  four  categories  [*  *  *]  are 
evaluated  separately  below. 

GaCsgory  1 .- The  associated  systems  will 
remain  opeieble  and  able  to  autcmatically 
perform  as  designed  any  required  safety 
functions  that  may  become  necessary  dming 
peitmmance  of  required  surveillsicas.  No 
physical  change  to  the  plant  design. 
matSriala.  at  standards  is  involved.  No  ^    - 
changa  to  instrumentation  operating     '    .^    *:< 
chatacteristics  outside  cunent  tolerantae  MB 
be  made.  No  accident  initiatsr  or  bilnre  of 
a  different  type  than  previously  ideirtifiad  in 
the  UFSAK  is  introduoed.  No  different  or 
new  plant  transients  may  result  from  those 
prevkiusly  eveiuatad  in  the  UFSAR. 

Cotsgory  2:  The  associated  systems  will  be 
requked  far  monitoring  purpoaes  only  and 


provide  no  automatic  safety  actuation 
ninction.  Since  redundant,  or  redundant  and 
alternate  monitoring  instrumentatioo  will 
still  be  available  es  required  by  the  technical 
specifications,  the  aseociated  systems' 
functions  in  ecddent  mitigation  are  not 
afbcted.  No  physical  chai^  to  the  plant 
design,  materials,  or  standuds  is  involved. 
No  change  to  instrumentation  operating 
charactsristics  outside  current  tolerances  will 
be  made.  No  accident  initiator  or  feitura  of 
a  difhrent  type  than  pravioualy  identified  ia 
the  UFSAR  is  introduced.  No  dUbrent  or 
new  plant  transients  may  result  from  those 
prevkaisly  evaluated  in  the  U^AR. 

Category  J.- There  will  be  no  change  in  the 
system  configuration  or  plant  operattng    • 
conditions  dmiag  the  performanoa  of 
asaodated  surveiUancea.  The  asaociatad 
system's  ability  to  perform  required  safety 
functions  will  not  be  affected,  whether  die 
plant  is  shutdown  for  refueling  or  shutdovm 
for  maintenance.  The  surveillaJaces 
peifcamed  to  meet  the  requirements  of  NMPl 
Technical  Specifications  Tables  4.e.Xa 
Parameter  8  and  4.6. 2g  Parameter  8  aie 
included  in  this  category  and  may  also  be 
performed  incoBCunence  with  a  unit 
shutdown.  The  only-dlffarence  between  the 
proposed  rhang—  and  the  normal  unit 
shutdown  sequence  is  that  the  mode  svrltch 
may  be  taken  to  "Shutdown"  in  order  to 
scram  ib»  plant  The  response  of  the  plant  is 
the  same  as  it  isunder  the  current  plant 
sfautdown  procedures.  There  an  np  other 
dllbreDcee  in  tasting  techniques  or  testing 
criteria  from  thoee  pievlausly  required  by  the 
NMPl  Technical  Specifications.  No  physical 
change  to  the  plant  design,  materials,  or 
standards  is  involved.  No  change  to 
instrumentation  operating  characteristics 
outside  current  tolerances  nirill  tw  made.  No 
unexpected  plant  transients  will  be  initiated 
as  a  result  of  the  prt^wsed  changes.  No 
acddent  initiator  or  feilure  of  a  different  type 
than  prevkMsly  identffled  in  the  UPSAR  is 
introduced.  No  diffsreat  ornew  plant 
transients  may  result  bam  thoee  pravioualy 
evaluated  in  the  UFSAR 

Category  4:  The  associated  system  or 
equipment  will  be  isolated  or  out  of  service 
during  the  performance  of  the  raquiied 
surveillance.  The  associated  survetllances 
will  be  pwformed  during  quarterly  valve 
stroking,  at  which  time  the  system  or 
equipment  is  already  out  of  service.  No 
phydcal  change  to  the  {riant  design, 
materials,  or  standartis  is  involved.  No 
change  to  instrumentation  operating 
charKteristics  outside  current  tolerances  wiU 
be  made.  No  plant  transients  ^11  be  initiatad 
as  a  result  of  the  proposed  changes.  No 
accident  Initiator  or  feilure  of  a  diCfermt  type 
than  previously  identified  in  the  UPSAR  is 
introduced.  No  diSisrent  or  new  plant 
transients  may  resuh  from  those  previdusly 
evaluated  in  the  UFSAR 

'  The  correction  of  the  tjrpographical 
errors  is  administrative  only  and  has  no 
affect  on  plant  systems  or  procedures.  In 
all  cases,  the  changes  will  not  adversriy 
affect  any  accident  precursor  or  initiator 
of  any  accident  and.  therefore,  the 
changes  do  not  iatreduoe  any  new 
failure  modes  or  conditiaDstil^iiubr 


create  a  new  or  diftaroit  accident  For 
^eae  reasons,  the  proposed  changes  do 
not  oteate  the  posslbittty  of  a  new  or 
difloent  kind  of  acddatit  from  any 
accident  previotisly  evaluated  in  the" 
UFSAR.  " . 

The  operation  of  Nine  Mile  Point  lAodt 
1,  in  aocordanoe  with  the  proposed 
amendment,  will  not  {nvtrfve  a 
significant  reduction  in  a  margin  of 
safety. 

Each  of  the  four  categories  (*  *  *)aie 
evaluated  separately  below. 

Cotsgory  1  ■' The  associated  systnns  will 
remain  operable  and  able  to  automatically. 
perform  required  safety  functions  during 
^ftiftiiitf"''*  of  surveiUanoes  that  satisfy  the 
surveillance  requirement  There  will  be  no 
efiisctive  change  In  the  interval  of  the  affected 
surveillances.  The  probability  of  instrument 
drift  cr  the  ability  to  detect  a  failed  or  drifted 
instrument  remains  unchanged.  No  ph]rsical 
change  to  the  plant  design,  materials,  or 
standards  is  involved.  No  change  to 
instrumentation  opoating  characteristica 
outside  ciurent  tolerances  will  be  made.  No 
gytHem  required  to  actuate  to  respond  to  any 
acddent  is  adversely  affected  by  the 
proposed  changes.  Since  eech  system's 
oparability  is  not  affected,  the  margin  of 
safaty  associated  with  tliaae  sjrstems  will  not' 
be  significantly  reduced. 

Catt^icHy  Z- The  associated  systons  will  be 
raqyiirad  far  monitoring  purpoaes  only  aiKl 
provide  no  automatic  safety  actuation 
function.  Redundant,  or  redundant  and 
alternate  monitoring  instrumentation  will 
still  be  available  as  required  by  the  technical 
specificationA  during  the  performanoe  of  the 
associated  surveillances.  No  physical  change 
to  the  plant  design,  materials,  or  standards  is 
involved.  No  chiuage  to  instrumentatton 
operating  characteristics  outside  current  - 
tolerances  will  be  made.  There  will  be  no 
eOsctive  change  in  the  intervals  of  the 
affected  surveillances.  The  probability  of 
instrument  drift  or  the  ability  to  detect  a 
failed  or  drifted  Instrument  remains 
unchanged.  No  plant  traiuients  will  be 
initiated  as  a  result  of  the  propoeed  changes. 
No  initiator  of  any  accident  previously 
evaluated  is  adversely  affected.  No  system 
required  to  actuate  to  respond  to  any 
accident  is  adversely  affected  by  die 
propoeed  changes.  Therefore,  the  aseociated 
systems'  fuixrttons  in  accident  mitigation  are 
not  affacted,  and  no  margin  of  aafety  will  be 
significantly  reduced. 

Gotogory  J:  Than  will  be  rx>  change  in  the 
system  configuratioo  or  plant  operating 
condittons  during  the  performance  of 
associated  surveiUanoes,  the  asaodated 
system's  drflity  to  perform  requfied  safety 
functions  vriU  not  be  affected,  whether  thr 
plant  is  shutdown  for  refueling  or  shutdown 
for  maintenance.  The  surveillances 
performed  to  meet  the  requirements  of  NMPl 
Technical  Specifications  Tables  4.6.2a 
Parameter  8  and  4.6. 2g  Parameter  6  may  also 
be  completed  in  ooncumnce  with  a  urdt 
shutdowiL  The  only  difference  between  the 
prcqxiaed  dianges  and  the  normal  unit 
shutdown  sequence  is  that  the  mode  switch 
may  be  taken  tgL''Shutdo<ni"iii.ardsc  toi 
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flcram  the  plant.  The  rasponM  of  the  plant  is 
die  same  as  it  is  under  the  current  plant 
shutdown  procedures.  There  are  no  other 
differences  in  testing  techniques  or  testing 
criteria  from  those  previously  required  by  the 
NMPl  Technical  Specifications.  No  physical 
change  to  the  plant  design,  materials,  or 
standards  is  involved.  No  change  to 
instrumentation  (meratlng  characteristics 
outside  current  tolerances  will  be  made. 
There  will  be  no  effective  change  in  the 
intervals  of  the  affected  surveillances.  The 
probability  of  instrument  drift  or  the  ability 
to  detect  a  felled  or  drifted  instrument 
remains  unchanged.  No  unexpected  plant 
transients  will  be  initiated  as  a  result  of  the 
proposed  changes.  No  initiator  of  any 
accident  if  adversely  affected.  No  system 
required  to  actuate  to  respond  to  any 
accident  previously  evaluated  is  adversely 
aSscted  by  the  proposed  changes.  Therefore, 
no  margin  of  safsty  wiU  be  significantly 
reduced. 

Category  4:  The  associated  system  or 
equipment  will  be  isolated  or  out  of  service 
during  the  performance  of  the  required 
surveillances.  The  associated  surveillances 
will  be  performed  during  quarterly  valve 
stroking,  at  which  time  the  system  or 
equipment  will  already  be  out  of  service.  No 
physical  change  to  (he  plant  design, 
materials,  or  standards  is  involved.  No  " 
change  to  instrumentation  operating 
characteristics  outside  current  tolerances  will 
be  made.  There  will  be  no  e^ctive  change 
in  the  intervals  of  the  affected  surveillances. 
The  probability  of  instrument  drift  or  the 
ability  to  detect  a  failed  or  drifted  instnmient 
remains  unchanged.  No  plant  transients  will 
be  initiated  as  a  result  of  the  proposed 
changes.  No  accident  initiator  or  hilure  of  a 
different  type  than  identified  in  the  UFSAR 
is  introduced.  Therefore,  no  margin  of  safety 
will  be  significantly  reduced. 

The  coirection  of  ttie  typographical 
errors  is  administrative  only  and  has  no 
aSect  on  plant  systems  or  procedures.  In 
all  cases,  the  changes  will  not  adversely 
affdct  any  accident  precursor  ot  Initiator 
of  any  accident  and,  therefore,  the  . 
changes  do  not  introduce  any  new    '  * 
failure  modes  or  conditions  that  may 
create  a  new  or  different  accident.  None 
of  the  proposed  changes  involve 
physical  modification  of  the  plant  or 
alterations.to  any  accident  or  transient 
analysis.  Therefore,  for  this  and  the 
above  reasons,  these  proposed  changes 
do  not  involve  any  significant  reduction 
in  the  margin  of  safety.  .    '-' 

The  NRC  staff  has  reviewed  the         ^' 
licensee's  analysis  and.  based  on  this 
review,  it  appears  that  the  three 
standards  of  50.92(c)  are  satisfied. 
Therefore,  the  NKC  stdff  proposes  to 
determine  that  the  amendment  requsA 
involves  no  significant  hazards      . '  " ' 
consideration.  ■' -  '.-'. 

Local  PuUic  Document  Ro<an     ■'■^^-  ' 
location:  Reference  and  Documents 
Department,  Penfisld  Library.  State 
University  of  New  York.  Oswego,  New 
York  13126.  „=:  .     ,      -. 


Attorney  for  licentee:  Nfaik  ). 
Wetterhahn,  Esquire,  Winstcm  ft  Strawn. 
1400  L  Street.  NW..  Washingtw.  DC 
20005-3502. 

NRC  Project  Director  S.  Sin^  Ba)wa. 
Acting  Director. 

North  Atlantic  Energy  Service 
Corporation,  Docket  No.  50-443. 
SeaiuooJc  Station.  Unit  No.  1, 
Roddnghaitt  County,  New  Hampshire 

Date  of  amendment  request:  October 
16. 1996. 

Desaiption  of  amendment  request: 
The  proposed  amendment  would 
change  certain  requirements  stated  in 
Technical  Specification  3/4.8.1,  "AC 
Sources".  The  reqtiirements  are  related 
to  the  emergency  diesel  generators 
(EDGs).  The  proposed  changes  would: 

1.  Increase  the  EDG  fuel  storage 
system  minimum  volume  requirements 
specified  in  Limiting  Qmdition  for 
Operation  3.8.1. l.b.2; 

2.  Add  a  footnote  applicable  to 
Surveillance  Requirement  4.8.1. 1.2.f  to 
qualify  the  words  during  shutdown.  The 

■  footnote  would  allow  the  option  of 
performing  selected  surveillances,  or 
portions  thereof,  during  conditions  or 
modes  other  than  shutdown; 

3.  Delete  fittm  Surveillance 
Requirement  4.8.1. 1.2.f.l4  the 
requirement  to  verify  that  the  cooling 
tower  fans  start  automatically  on  a 
Tower  Acttiation  signal;  and 

4.  Delete  Siweillance  Requirement 
4.8.1. 1.2.h.2  which  specifies  performing 
a  periodic  pressure  test  on  the  ASME 
Code  Class  3  diesel  fuel  oil  piping. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration.  The  NRC  staff  has 
reviewed  the  licensee's  analysis  against 
the  standards  of  10  CFR  50.92(c).  The 
NRC  staff's  review  is  presented  below. 

A.  The  changes  do  not  involve  a 
si^ficant  increase  in  the  probability  or 
consequences  of  an  accident  previoiuly 
evaluated  (10  CFR  50.92(c)(1)). 

1.  Limiting  Condition  for  Operation 
3.8.1.1.b.2 

The  proposed  change  increases  the 
minimum  EDG  fuel  oil  storage 
requirement  to  accotmt  for  various 
factors  diat  may  afiiect  die  fuel 
consumption  rate.  The  revised  stcvage 
requirement  reflects  actual  EDG  test 
data  and  aocoimts  for  external  variables 
including  fuel  oil  specific  gravity, 
heating  value  of  the  fuel,  and  ambimt 
conditions.  Tlie  proposedincrease  in 
the  minimum  volume  storage 
requirement  is  conservative  and  ensures 
that  there  will  be  at  least  a  7  day  supply 


of  fiiri  oil  stored  for  eadi  EDG  to  meet 
the  maximum  Engineered  Safety  Feature 
load  requirements  following  a  loss  of 
power  and  a  deagn  basis  accident  as 
described  in  Updated  Final  Safety 
Analysis  Report  (UFSAR)  Secticm 
9.5.4.1,  Diesel  Generator  Fuel  Oil 
Storage  and  Transfer  System — Design 
Basis.  Therefore,  the  proposed  change 
does  not  involve  a  stgnificant  increase 
in  the  probability  or  consequences  of  an 
accident  previously  eval;iated. 

2.  Surveillance  Requirement    4.8.1.1.2.f 

The  proposed  change  qualifies  the 
requirement  to  perform  EDG 
surveillance  requirements  "during 
shutdown".  Because  the  toms  Hot 
Shutdown  and  Cold  Shutdown  are 
defined  in  the  TSs  as  operating  modes 
or  conditions,  the  requirement  to 
perform  certain  surveillances  diuing 
shutdown  may  be  misinterpreted,  as 
noted  in  NRC  Generic  Letter  91-04.  The 
proposed  footnote  would  permit  certain 
maintenance  and  testing  activities  to  be 
performed  during  conditions  or  modes 
other  than  shutdown.  The  proposed 
footnote  to  Surveillance  Requirement 
4.8.1. 1.2.f  would  not  alter  the  intent  or 
the  method  by  which  the  surveillances 
are  conducted,  and  the  acceptance 
criteria  for  the  surveillances  would  be 
unchanged.  The  footnote  would  not 
degrade  the  ability  of  the  EDGs  to 
perform  their  intended  fuilction,  and  it 
would  not  affect  the  response  of  the 
EDGs  to  a  loss  of  power  as  described  in 
the  UFSAR.  Since  plant  response  to  an 
accident  would  not  change  and  since 
failure  of  an  EDG  could  not  initiate  any 
of  the  accidents  evaluated  in  the 
UFSAR,  the  proposed  footnote  would 
liot  aher  the  probability  or 
consequences  of  afi' accident  previously 
analysed. 

3.  Surveillance  Requkement 
4.8.1.1.2.f.l4 

The  cooling  tower  functions  as  the 
ultimate  heat  sink  following  a  seismic 
event  which  results  in  blodcage  of  the 
circulating  water  tunnels  and  therefore 
a  loss  of  service  water.  Amendment  18 
eliminated  the  requiremmt  for 
automatic  start  of  the  cooling  tower 
tans;  therefore,  the  automatic-start 
fimction  for  the  cooling  tower  fans  has 
been  defeated  by  placing  the  control 
switch  in  "Pull-to-Lock".  The  proposed 
change  to  delete  the  automatic  fan  start 
refarnioe  firom  Sunreillmice 
Requirement  4.8.1.1.2.f.l4  is 
administrative  only  to  correct  an 
oversight  since  the  requirement  shoidd  - 
have  been  deleted  with  the  issuance  of 
Amendment  18.  The  proposed  deletion 
does  not  affect  the  manner  by  which  the 
facility  is  operated  or  involve  aAy 
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changM  to  equipment  or  features  which 
■fiBct  the  operational  cliancteristics  of 
the  facility,  ^inoe  there  is  no  change  to 
the  facility  or  operating  pnceduras. 
there  is  no  affect  upon  the  probability  or 
consequences  of  any  accident 
previously  analyzed. 

4.  Surveillance  Requirement 
4.8.1.1.2.h.2 

The  ASME  Code,  Section  XI. 
including  applicable  ASME  Code  Cases 
as  authorized  by  the  NRC,  provides 
alternate  test  methods  to  use  In  lieu  of 
a  110%  hydrostatic  pressure  test  that  is 
not  practical  to  perform  on  the  EDG  fuel 
oil  system  as  currently  designed.  With 
the  proposed  deletion  of  Surveillance 
Requirement  4.8.1. 1.2.h.2,  the  ' 
provisions  of  Surveillance  Reqiiiiement 
4.0.5  and  the  ASME  Code  along  with 
NRC-authohzed  Code  Cases  would  be 
utilized  as  an  equivalent  testing 
requirement  to  ensure  the  continued 
integrity  of  the  diesel  fuel  oil  system. 
Therefore,  since  the  reliability  of  the 
EDG  fuel  oU  system  will  not  be  reduced, 
the  probabihty  or  consequences  of  any 
accident  previously  evaluated  is  not 
increased. 

B.  The  changes  do  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated  (10  CFR  50.92(cK2)). 

1.  Limiting  Cbbdition  for  Operation 
3.8.1. l.b.2 

The  proposed  minimum  fiiel  storage 
requirement  has  been  developed  using 
actual  EDG  perfotaoance  data  and 
accounting  for  possible  variations  in 
fuel  oil  specific  gravity,  heating  value  of 
the  fuel,  and  ambient  conditions.  The 
proposed  change  wiltprovide 
additional  assurance  that  there  will  be 
at  least  a  7  day  supply  of  fuel  oil  to  meet 
the  maximum  Engineered  Safety  Feature 
idad  requirements  following  a  loss  of 
power  and  a  design  basis  accident.  The 
amount  of  fuel  oil  stored  has  no  effect 
up<m  the  initiaticHi  of  any  accident 
sequence,  therefore,  the  proposed 
change  does  not  create  the  possibility  of 
a  new  or  different  kind  of  accident  from 
my  previously  analyzed. 

2.  Surveillance  Requirement  4.8.1. 1.2.f 

The  proposed  change  to  allow  the 
option  (as  supp<»ted  by  a  10  CFR  50.59 
safety  evaluation)  of  performing  selected 
surveillance  tests,  or  portions  thereof, 
during  conditions  or  modes  other  than 
during  shutdown  does  not  affect  the 
operatitm  or  response  of  any  plant 
equipment,  including  the  Q)Gs,  or 
introduce  any  new  £^iire  mechanism. 
Therefore,  the  proi>osed  change  does  not 
create  the  possibihty  of  a  new  or 


difiiarent  kind  of  aaddant  from  any 
previously  analysed. 

3.  Surveillance  Requirement      .^  .  ,.r 
4.8.1. 1.2.tl4 

Amendment  18  to  the  Seabrook 
Station  Operating  License  approved  the 
change  in  the  cooling  tower  operating 
mode  from  automatic  actuation  to 
manual  actuation.  The  proposed  change 
to  Surveillance  Requirement 
4.8.1.l;2.f.l4  does  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated  (10  CFR  50.92(c)(2))  because 
it  does  not  affiact  the  manner  by  which  - 
the  facility  has  been  operated  since 
Amendment  18  was  issued,  involve  any 
changes  to  equipment  or  features  which 
affact  the  operational  characteristics  of 
the  facility,  or  introduce  a  new  failure 
mode.  The  proposed  change  merely 
corrects  an  overaight  in  that  the 
requirement  should  have  been  deleted 
when  Amendment  18  was  issued. 

4.  Surveillance  Requirement         v  -  - 
4.8.1.1.2.h.2 

The  change  does  not  create  the 
possibihty  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated  (10  CFR  50.92(c)(2))  because 
it  does  not  affect  the  manner  by  which 
the  facility  is  operated  as  assumed  in 
the  design  analysis  or  Safety  Evaluation, 
involve  any  changes  to  equipment  or 
features  which  affect  the  operational 
characteristics  of  the  facility,  or 
introduce  a  new  failure  mode.  The 
proposed  change  merely  provides  a 
practical  alternate  test  method  using 
methods  acceptable  per  Section  XI  of 
the  ASME  Code,  applicable  ASME  Cqde 
Cases  as  authorized  by  the  NRC,  and 
Regulatory  Guide  (RG)  1.137,  "Fuel-Oil 
Systems  at  Nuclear  Power  Plants," 
Revision  1,  October  1979.  Therefore,  the 
proposed  change  does  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident  frtnn  any  previously  analyzed. 

C.  The  changes  do  not  involve  a 
significant  reduction  in  a  margin  of 
safety  (10  CFR  50.92(cK3)).    *     • . ' 

1.  Limiting  Condition  for  Operation 
3.8.1.1.b.2 

The  proposed  change  does  not  reduce 
the  ability  of  the  EDGs  to  provide 
sufficient  power  for  at  least  7  days  to 
meet  the  maximum  Engineered  Safety 
Feature  load  requirements  folloiving  a 
loss  of  power  and  a  design  basis 
accident  as  described  in  UFSAR  Section 
9.5.4.1. 

2.  Surveillance  Requirement  4.8.1. 1.2.f 

The  proposed  change  does  not  reduce 
the  ability  of  the  EDGs  to  i»ovide 
stiffidoit  power  to  meet  the  maximum 


Engineered  Safety  Feature  load 
requirements  following  a  loss  of  power 
and  a  design  basis  accident  as  dmcribed 
in  the  UFSAR.  Performing  certain 
siuveillances  during  conditions  or 
modes  other  than  shutdown  (as 
supported  by  a  10  CFR  5a59  safely  ..'.  . 
evaluation)  does  not  involve  a 
significant  reduction  in  a  margin  of 
s^sty  (10  CFR  50.92(cK3))  because  it 
does  not  afiiect  the  manner  by  which  the 
faciUty  is  operated  as  assumed  in  the 
design  analysis  or  Safety  Evaluation, 
involve  any  changes  to  equipment  or 
fiaatures  which  a^sct  the  operational 
characteristics  of  the  fadhty.  The 
proposed  change  will  continue  to 
ensure  the  reliability  of  the  EDGs  to 
perform  their  intended  function. 

3.  Surveillance  Requirement 
4.8.1.1.2i.l4 

The  change  does  not  create  the    - 
possibihty  of  a  new  or  different  kind  of 
acddent  from  any  accident  previously 
evaluated  (10  CFR  50.92(c)(2))  because 
it  does  not  affect  the  manner  by  which 
the  fadhty  has  operated  since 
Amendment  18  was  issued,  involve  any 
changes  to  equipment  or  features  which 
affect  the  operational  characteristics  of 
the  fadhty,  or  introduce  a  new  failure 
mode.  The  proposed  change  merely 
corrects  an  oversight  in  that  the 
requirement  should  have  been  deleted 
when  Amendment  18  was  issued. 

4.  Surveillance  Requirement 
4.8.1. 1.2.h.2 

The  change  does  not  involve  a 
significant  reduction  in  a  margin  of 
salety  (10  CFR  50.92(c)(3))  bemuse  it 
does  not  affect  the  manner  by  which  the 
fadlity  is  operated  or  involve  any 
changes  to  equipment  or  features  which 
affect  the  operational  characteristics  of 
the  fadUty.  The  proposed  change  will 
continue  to  ensure  the  reUabiUty  of  the 
EDG  fuel  oil  system.  The  proposed 
change  merely  i»ovides  a  practical 
alternate  test  method  using  methods 
acceptable  per  Section  XI  of  the  ASME 
Code,  applicable  ASME  Code  Cases  as 
authorized  by  the  NRC,  and  Regulatory 
Guide  (RG)  1.137,  "Fuel-Oil  Systems  at 
Nuclear  Power  Plants."  Revision  1. 
October  1979. 

Based  on  this  review,  it  appeara  that 
the  three  standards  of  10  CFR  50.92(c) 
are  satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  up 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  Exeter  Public  library, 
Founden  Park,  Exeter,  NH  03833. 

Attorney  fix'  licensee:  lillian  M. 
Cuoco,  Esquire,  Northeast  UtiUties 
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Service  Company.  Po«t  Office  Box  270. 
Haitfoid  CT  06141-0270. 

NRC  Project  Director:  S.  Singh  Baiwa. 
Acting. 

North  Atlantic  Energy  Service 
Corporation,  Docket  No.  50-443, 
Seabrook  Station,  Unit  No.  1, 
Rockingham  County,  New  Hampshire 

Date  of  amendment  request.'' October 
17. 1096. 

Description  of  amendment  request: 
The  proposed  amendment  would  delete 
certain  instrumentation  requirements 
stated  in  Technical  Specification  (TS)  3/ 
4.3,  Instnunentation.  The  deleted 
requirements  would  be  relocated  to  the 
Seabrook  Station  Technical 
Requirements  Manual  (SSTR).  The 
associated  Bases  for  the  deleted  TS 
requirements  will  be  deleted  also,  but 
they  will  not  be  incorporated  into  the 
SSTR.  The  following  T.imiting 
Conditions  for  Operation  (LCO)  and 
associated  Surveillance  Requirements 
(SRs)  would  be  relocated  to  the  SSTR: 


Technical 

THIe 

specification 

LCO— 3.3.3J?  

Incore  Detector  Sys- 
tem. 

LCO-3.3.3.3  and  as- 

Seismiclnstrumenta- 

sociated  SRs  &  Ta- 

tioa -^ 

bles. 

'-  '   ~ 

LCO--3.3.3.4  and  as- 

Meteorologicallnsim- 

sociated  SRs  &  Ta- 

nrientation 

bles. 

LCa-3.3.4  and  as- 

Turbine Overapeed 

sociated  SRs. 

Prolaclion. 

The  proposed  amendment  would  also 
delete  (without  relocating  to  the  SSTR) 
the  reference  to  the  location  of  the 
meteorological  tower  from  TS  5.5.    ; 

Basis  for  proposed  no  significant "" 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration.  The  NRC  staff  has 
reviewed  the  licensee's  analysis  against 
the  standards  of  10  CFR  50.92(c).  The 
NRC  staff's  review  is  presented  below. 

A.  The  changes  do  not  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated  (10  CFR  50.92(c)(1))  because 
the  proposed  changes  do  not  involve 
any  physical  changes  to  the  plant,  do 
not  alter  the  way  any  structure,  system 
or  component  functions,  do  not  modify 
the  manner  in  which  the  plant  is 
operated,  do  not  impact  the  physical 
protective  boundaries  of  the  plant,  and 
do  not  decrease  the  effectiveness  of 
administrative  controls  for  assiuing  safe 
operation  of  the  fecilily.  The 
instrumentation-related  systems  are  not 
considered  a  design  feature  or  an 


operating  restriction  that  is  an  initial 
condition  of  a  design  basis  accident  or 
transient  analysis,  nor  do  they  function 
in  any  way  to  mitigate  the  consequences 
of  a  design  basis  accident  or  transient. 

B.  The  changes  do  not  create  the 
possibihty  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated  (10  CFR  50.92(c)(2))  because 
the  proposed  changes  do  not  involve 
any  phymcal  changes  to  the  plant,  do 
not  alter  the  way  any  structure,  system 
or  component  functions,  do  not  modify 
the  manner  in  which  the  plant  is 
operated,  do  not  impact  the  physical 
protective  boundaries  of  the  plant,  and 
do  not  decrease  the  effectiveness  of 
administrative  controls  for  assiuing  safe 
operation  of  the  fecility. 

C.  The  changes  do  not  involve  a 
significant  reduction  in  a  margin  of 
safety  (10  CFR  50.92(c)(3))  because  the 
proposed  changes  do  not  involve  any 
physical  changes  to  the  plant,  do  not 
alter  the  way  any  structure,  sjistem  or 
component  functions,  do  not  modify  the 
manner  in  which  the  plant  is  operated, 
do  not  impact  the  physical  protective 
boundaries  of  the  plant,  and  do  not 
decrease  the  effectiveness  of 
administrative  controls  for  assuring  safe 
operation  of  the  facility.  Further,  the 
proposed  changes  do  not  affect  the 
ability  of  systems,  structures  Or 
components  important  to  safety  to 
perform  their  intended  function. 

Based  on  this  review,  it  appears  that 
the  three  standards  of  10  CFR  50.92(c) 
are  satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  reqtiest  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  Exeter  Public  Library. 
Founders  Park,  Exeter,  NH  03833. 
,  Attorney  for  licensee:  Lillian  M. 
Cuoco.  Esquire,  Northeast  Utilities 
Service  Company,  Post  Office  Box  270, 
Hartford  CT  06141-0270. 

NRC  Project  Director:  S.  Singh  Bajwa, 
Acting. 

Pennsylvania  Power  cmd  Lig^t 
Company,  Docket  Nos.  50-387  and  50- 
388  Susquehanna  Steam  Electric 
Station,  Units  1  and  2,  Luzerne  County. 
Pennsylvania 

Date  of  amendment  request:  March 
20, 1996  and  as  supplemented  on  July 
25, 1996. 

Description  of  amendmertt  request: 
The  amendments  would  modify  the 
Susquehanna  Steam  Electric  Station 
(SSES),  Units  1  and  2,  Technical 
Specifications  to  change  the  "open" 
logic  for  the  high  pressure  core  injection 
(10*0)  suction  valves  HV-155/255- 
F042  in  order  to  eliminate  the  HPQ 


pump  auto-ttansfer  cm  high  suppression 
pool  level.  >    « 

Basis  fm  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a).  the 
Ucensee  has  provided  its  analysis  of  the 
issiie  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

1.  The  proposed  change  does  not  involve 
a  significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated. 

Based  on  the  following  discussion  for  dte 
contaimnent.  reactor  building,  HPQ  and 
RC)C  (reactor  core  isolation  cooling]  systems, 
and  the  safety-related  valves  in  piping 
connected  to  the  suppression  pool,  the 
proposed  action  does  not  increase  the 
prcKnbility  or  consequences  of  an  accident 
previously  evaluated.  Primary  Coatainment 
and  Reactor  Building  Safety-Related  Systems. 
Structures,  and  Components  ASected  by 
LOCAySRV  ILoss-of-coolant-accident/safaty 
relief  valve]  Hydrodynamic  Loads 

As  discussed  in  the  Safety  Assessment  far 
this  change,  elimination  of  the  HPCI  auto 
suction  transfer  on  high  suppression  pool 
level  will  allow  higher  suppression  pool 
water  levels  in  accidents  and  transients 
which  involve  HPQ  operation.  The  impact  of 
the  higher  suppression  pool  levels  were 
examined  for  the  following  design-basis 
accidents  and  transients: 

Loss  of  Coolant  Accidents  inside 
containment  (FSAR  (Final  Safety  Analysis 
Report]  *6.2. 1.1.3.3), 

Inadvertent  Safsty/Relief  valve  opening 
(FSAR  *15.1.4}. 

Primary  system  break  outside  containment 
(FSAR  *3.6A), 

Inadvertent  HPQ  initiation  (FSAR  *15.S.l), 

Loss  of  feedwater  flow  (FSAR  *  15.2.7], 

LoM  of  OfEsite  AC  Power  (FSAR  'IS.Z.e). 

LoCT  of  Main  Condenser  vacuum  (FSAR 
•15.2.5), 

hiadvertent  MSIV  closure  (FSAR  *15.2.4), 

Turbine  trip  (with  and  without  bypass) 
(FSAR  *  15.2.3). 

Generator  Load  Rejection  (with  and 
without  bypass),  (FSAR  •15.2.2).  and 

Pressure  regulator  feilure-closed/open 
(FSAR  •15.2.1  ft  15.1.3). 

These  accidents  and  transients  were 
selected  for  evaluation  because  they  involve 
an  initiation  of  the  HPCI  system  eimer 
inadvertently  or  as  a  result  of  a  decrease  in 
vessel  inventory  andAor  coolant  level  Two 
special  events,  ATWS  and  SBO,  are  also 
considered  along  with  the  design  basis  events 
listed  above. 

It  was  concluded  that  design-basis  SRV 
and  LCXHA  loads  envelop  the  loads  expected 
with  the  proposed  change.  Therefore,  the 
proposed  change  does  not  increase  the  failure 
probability  of  any  primary  containment  or 
reactor  building  structiue,  system  or 
component  which  is  afiected  by  LOCA/SRV 
hydrodynamic  loads.  The  major  finrimgn 
which  lead  to  this  conclusion  about  SRV  and 
LOCA  loads  are  summarised  briow: 

DBA  (design  basis  accident}  dynamic 
pressure  loads  are  based  on  a  mavimiiin 
initial  suppression  pool  level  of  24  feet  The 
proposed  modification  to  the  HPQ  suction 
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ttanaiiBr  logic  doaa  not  aflact  tha  initial  pool 

laval  or  the  initial  suppression  chamber  air 
space  volume.  During  nonnal  plant 
oparation.  suppression  pool  level  (and  hence 
suppression  chamber  air  space  voluma)  is 
coDtroUad  by  Technical  Specification 
requirements. 

For  LOCAs  other  than  the  DBA,  the 
containment  is  designed  for  ADS  [automatic 
depressurization  system]  blowdown  loads  in 
combination  with  the  LOCA  loads.  For  an 
intermediate  break,  the  proposed  HFQ 
modification  does  allow  suppression  pool 
level  to  exceed  24  foet  by  a  small  amount 
ADS  loads  are,  however,  independent  of 
suppression  pool  level  when  the  downcomer 
vents  are  cleared.  Therefore,  the  proposed 
modification  has  no  influence  an  ADS 
hydrodynamic  loads  for  an  Lntermediata 
bimk. 

For  small  breaks,  HPQ  injection  prevents 
ADS  actuation.  Nevertheless.  SRV  actuations 
occur  during  the  RPV  [reactor  pressure 
vessel]  cooldown.  Downcomer  vents  are 
opened  in  the  beginning  part  of  the  acddaot, 
but  close  later  on  as  the  break  enthalpy 
decreases.  When  the  downcomer  vents  are 
cleared,  the  level  inside  the  SRV  tailpipe  is 
not  influenced  by  pool  level,  and  therefore, 
tha  SRV  hydrodynamic  loads  are  unaffected 
by  the  proposed  modification.  During  the 
phase  of  the  accident  in  which  the 
doMmcomer  vents  are  sealed  with  water, 
there  are  no  Mfetwell  LXXIA  hydrodynamic 
loads,  but  the  SRV  loads  are  dependent  on 
SP  [suppression  pool]  water  level.  In  this 
case,  SRV  loads  are  acceptable  because  SP 
water  level  is  always  below  the  Load  Limit 
curve. 

ADS  actuation  would  be  required  in  the 
event  of  a  HPQ  Eailure  during  a  small-break 
accident  If  HPQ  fails  during  the  phase  of  the 
accident  in  which  the  downcomer  vents  are 
cleared,  then  ADS  loads  would  be  acceptable 
because  water  level  (and  air  voluma)  within 
the  SRV  tailpipes  is  Independent  of  pool 
leveL  Even  if  HPQ  failure  occurs  in  the  latter 
part  of  the  accident  where  the  downcomer 
vents  are  sealed.  ADS  loads  are  acceptable 
because  water  level  is  always  well  below  the 
Load  Limit  curve. 

Under  non-LOCA  conditions,  tha 
containment  is  designed  for  simultaneous 
actuation  of  all  16  SRVs.  The  Load  Limit  Line 
defines  the  acceptable  operating  region,  in 
terms  of  reactor  pressure  and  suppression 
pool  level,  for  actuation  of  all  16  SRVs. 
Following  a  plant  transient  involving  HPQ 
operation,  the  suppression  pool  level  is 
always  below  the  Load  Limit  curve,  and  only 
a  small  number  of  SRVs  actuate  to  remove 
decay  heat  from  the  reactor. 

HPQ  System 

The  proposed  change  does  not  increase  the 
probability  of  an  equipment  malfunction  in 
the  HPQ  system.  In  ^:t,  the  change 
eliminates  the  potential  £ailure  of  the  HPQ 
suction  auto-transfer  on  high  suppression 
pool  level  since  that  logic  is  removed. 
Potential  spurious  auto-transfer  associated 
with  high  suppression  pool  logic  is  also 
eliminated.  HPCI  suction  auto-transfer  on 
low  CST  [condensate  storage  tank]  level  and 
it>  potential  to  fail  are  unchanged  by  this 
change.  Also,  the  change  does  not  affact  the 


manoal  mctioB  transfar  fram  tha  CST  to  tha 
suppraiilon  pool. 

As  diacusaad  in  tha  saiaty  asaasamant  for 
this  change,  the  proposed  change  has  no 
advene  effects  on  HPO  valvas,  pimip,  or 
turbine.  Thmef(»«,  elimination  of  tha  HPQ 
suction  auto  transfar  logic  (on  high 
suppression  pool  level)  does  not  increase  tlia 
probability  of  a  HPQ  malfunction.  Tha 
consequence  of  a  HPQ  failure  in  a  design- 
basis  accident  is  evaluated  in  NBDC-32071P 
Rav.l,  "Suaquabanna  Steam  Electric  Station 
Units  1  and  2  SAFER/CESTR-LOCA  Loaa-of- 
Coolant  Accident  Analysis."  With  regard  to 
the  fuel,  the  consequence  of  a  HPQ  fitilure 
is  unaffected  by  the  proposed  change. 

If  HPQ  fails  in  a  design-basis  small  break 
accident,  ADS  actuation  would  be  required. 
ADS  loads  continue  to  be  enveloped  by 
design  loads  with  tha  proposed  change. 
Therefore,  the  proposed  change  does  not 
increase  the  consequences  of  a  HPQ  failure. 

HPQ  Re%  Panel  lOB20(2OB20)  ft  250  V 
DC  Control  Center  1D264(2D264)     ..^       * 

On  a  component  level,  the  failure   " 
probability  and  consequences  of  failure 
associated  with  the  AX  [auxiliary]  relay  in 
250  VDC  Control  Center  1D264  (2D264)  are 
eliminated  because  the  relay  is  disconnected 
and  removed  by  this  modification.  Siitce  the 
control  functions  of  K19  in  panel  1C620 
(2CB20)  have  been  eliminated,  the  feilura  of 
the  relay  has  no  effect  on  HPQ  suction  valve 
F042  operation. 

The  250  VDC  Control  Center  1D284 
(2D264)  and  HPQ  Relay  Panel  10B20  (2^620) 
both  receive  power  from  battery  systems 
during  Station  Blackout.  Removal  of  the  relay 
from  250  VDC  Control  Center  1D264  (2D264) 
and  the  replacement  of  the  relay  in  HPQ 
Relay  Panel  1C620  (2C620)  decreases  the 
load  on  the  battery  systems  by  a  small 
amount  The  change  in  battery  load  and  line 
voltage  drop  is  negligible  and  is  documented 
in  applicable  calculations.  Dynamic 
qualification  of  the  subject  equipment  is  not 
adversely  affected  by  this  modification  as 
documented  in  appUcable  calculations. 

RQC  Turbine 

As  discussed  in  the  safety  asseasment  for 
this  change,  RQC  is  used  to  provide  coolant 
makeup  following  a  reactor  vessel  isolation 
and  for  an  Appwndix  R  shutdown  scenario. 
The  Appendix  R  event  also  assumes  the 
reactor  vessel  is  isolated.  These  events  are 
discussed  in  Section  15.2.4  of  the  FSAR  and 
in  the  FPRR  [fire  protection  review  r^ort]. 
The  proposed  change  has  no  adverse  effscts 
on  RQC  turbine  operation  following  a  MSIV 
(main  steam  isolation  valve)  closure  (see 
discussion  in  the  safety  assessment  for  this 
change  [letter  dated  March  20, 1996,  as 
supplemented  July  25. 1996]).  Therefore, 
there  is  no  increase  in  the  RQC  failure 
probability  for  the  MSIV -closure  event  or  the 
Appendix  R  shutdown  scenario.  The 
consequence  of  RQC  failure  is  unchanged  by 
the  proposed  modification;  if  RQC  fails, 
HPQ  is  available  as  a  backup  system.'  (AU 
footnotes  are  listed  at  the  end  of  the  no 
signficant  hazards  basis  section.] 

Although  RQC  is  not  designed  for 
mitigation  of  a  small  break  accident,  the 
effect  of  the  proposed  change  on  RQC 
turbine  operation  for  such  an  accident  was 
evaluated  in  the  safety  assessment  tot  this 


change.  The  assessment  cpnchidas  that  the 
propoaad  change  has  no  adverse  effects  on 
RQC  operation,  and  tharafore,  there  is  no 
increase  in  RQC  feilure  probability  during  a 
small  break  aoddant  Failure  of  RQC  in  a 
small  break  accident  would  require  ADS 
initiation  only  for  a  particiilar  break  flow 
which  is  slightly  greater  than  HPQ  injection 
capability.  But  ADS  initiation  has  already 
been  considered  when  evaluating  the 
consequences  of  HPQ  feilure  during  a  smkll 
break  accident 

Safety-Related  Valves  on  Piping  Coimected  to 
Suppression  Chamber 

MOVs  Bnotor  operated  valves)— Tha 
proposed  change  could  potentially  lead  to  a 
mmrimiim  suppression  pool  level  of  28  feet 
in  a  design-ba^  accident  This  is  2  feet 
above  the  maximum  design  level  of  24  feat 
As  discussed  in  the  safsty  assessment  for  t)iia 
change,  this  is  equivalent  to  a  pressure 
increase  of  0.86  psi  at  the  bottom  of  the 
suppression  pool.  This  small  pressure 
increase  has  negligible  efiect  on  valve 
operation,  and  therefore,  there  is  no  increase 
in  the  probability  of  a  failure  or  malfunction 
of  valves  in  piping  connected  to  the 
supfxession  pooL 

Vacuum  Breakers — Allowing  suppression 
pool  level  to  potentially  increase  to  26  faet 
in  a  design-basis  accident  does  not  affisct  the 
feilure  probability  of  downcomer-vent 
vacuum  breakers  because  the  level  is  well 
below  the  vacuum  breaker  elevation  of  42 
nBat 

SRVs/Tailpipaa — As  discussed  in  tha 
safety  assessment  for  this  change,  the 
increased  suppression  pool  level  associated 
with  the  proposed  change  does  not  have  any 
adverse  effect  on  SRV  operation  or  on  tha 
structural  integrity  of  the  SRV  tailpipe. 

2.  The  proposed  change  does  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated. 

Based  on  the  following  discussfon  for  the 
containment,  reactor  building,  HPQ  and 
RQC  systems,  and  the  safety-related  valves 
in  piping  connected  to  the  suppression  pool, 
the  proposed  action  does  not  create  the 
possibili^  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated. 

The  following  discussion  concerning  the 
impact  of  the  change  on  the  primary 
containment,  the  reactor  building,  tiie  HPQ 
system,  and  safety-related  valves,  provides 
the  basis  for  this  conclusion. 

Primary  Containment  and  Reactor  Building 
Safety-Related  Systems,  Structiires,  and 
Components  Affected  by  LOCA/SRV 
Hydrodynamic  Loads 

The  HPQ  suction  transfer  logic  is  not 
naoeasary  to  maintain  LOCA  loads  within 
design  limits  because  these  dynamic  pressure 
loads  are  characterized  in  terms  of  the  SP 
level  at  the  initiation  of  the  accident  That  is, ' 
LOCA  blowdown  tests  were  conducted 
without  the  removal  of  water  from  the 
suppression  chamber  section  of  the  test        ■ 
tank.^  The  increase  in  pool  level  realized 
during  these  tests  was  proto-typical  of  the 
pool  level  increase  expected  at  Susquehanna. 
Removal  of  the  HPCRuction  transfer  logic  on 
high  pool  level  does  not  affect  suppression 
pool  level  at  the  initiation  of  a  DBA.' 
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In  addition,  the  HPCI  suction  transfn  logic 
is  not  necessary  to  maintain  SRV/ADS 
blowdown  loads  within  design  limits.  SRV 
dynamic  pressure  loads  consist  of  tvro 
components:  air  dealing  loads  and  steam 
condensation  loads.  The  steam  condensation 
loads  are  bounded  by  the  more  severe  air 
clearing  loads  which  are  caused  by  gas 
bubble  oscillations  following  the  expulsion 
of  noncondensible  gas  from  the  SRV  tailpipe. 
Air  clearing  loads  are  a  function  of  reactor 
pressure  and  water  level  inside  the  SRV 
tailpipe. 

Depending  on  the  break  size  and  location, 
the  dowmcomer  vents  may  be  cleared  fer  the 
entire  time  that  HPQ  is  operating,  or  they 
may  reseal  in  the  latter  part  of  the  accident. 
When  the  downcomer  vents  are  cleared,  the 
level  inside  the  SRV  tailpipe  is  depressed  to 
the  elevation  coinciding  with  the  bottom  of 
the  downcomer  pipes,  and  it  is  therefore 
decoupled  from  the  rising  suppression  pool 
level.  In  this  situation  SRV  air-clearing  loads 
are  unafEscted  by  the  proposed  change. 

When  the  downcomer  vents  are  sealed 
with  water,  the  Load  Limit  line  can  be  used 
to  determine  if  SRV/ADS  loads  are  enveloped 
by  design  loads.  For  the  most  limiting  event, 
which  is  the  small  break  LOCA,  the  overall 
safiBty  margin  increases  as  pool  level  rises 
during  the  event.  This  is  because  the 
decrease  in  reactor  pressure  more  than  offsets 
the  adverse  eSlBCts  associated  with  the  rise  in 
pool  level. 

Since  LOCA  and  SRV  dynamic  loadi 
remain  boimded  by  design  loads,  dynaniic 
loading  of  primary  containment^nd  reactor 
building  structures,  systems,  and 
components  are  unaffected  by  the  proposed 
change.  Therefore,  with  respect  to  dynamic 
loads,  the  proposed  change  does  not  cFeete 
the  poasibility  for  an  accident  or  malfunction 
of  a  diffsrent  type  than  any  evaluated  in  the 
SAR  (SafiBty  Analysis  Report). 

HPa  System 

There  are  no  new  HPQ  turbine  failure 
modes  introduced  by  the  hightr  suppression 
pool  levels  which  can  occur  with  the 
proposed  change.  Turbine  exhaust  pressure 
remains  well  Clblow  the  design  limit  of  65 
psia.  In  addition,  the  higher  pool  level  does 
not  create  the  poasibility  of  water  hammer 
damage  to  the  turbine  discharge  piping.  If  the 
operator  foils  to  control  RPV  level  less  than 
*bA"  (single  operator  error)  in  the  long-term 
part  of  the  small-break  accident  when 
suppression  pool  level  is  greater  than  25.6 
feet,  leakage  through  check  valve  P049  is 
such  that  it  will  be  contained  well  within  the 
volume  of  the  turbine-discharge-line  drain 
pot  Note  that  suppression  pool  level  is 
limited  to  26  feet  by  operator  action. 
Furthermore,  suppression  pool  level  can 
reach  26  feet  only  for  a  particular  range  of 
small  breaks,  and  for  this  range  of  small 
breaks,  suppression  i>ool  level  would  exceed 
25.6  feet  for  only  approximately  10  minutes 
of  the  accident  duration.  This  corresponds  to 
about  10%  of  the  time  that  HPQ  is  operating. 
Thus  it  is  very  unlikely  that  HPO  would  trip 
with  pool  level  greater  than  25.6  feet 

If  check  valve  F049  is  failed  during  the 
small-break  accident  (single  equipment 
foilure),  the  turbine  exhaust  line  would 
become  flooded  if  the  HPQ  system  tripped 
during  the  10  minute  interval  when 


suppression  pool  level  greater  than  26  feet; 
however,  it  is  not  necessary  to  postulate  an 
operator  error  (failure  to  control  RPV  level 
less  than  -f  54")  along  vrith  the  check  valve 
failure.  A  small  faceu:  accident  witii  foilure 
of  check  valve  F049  and  foilure  of  the 
operator  to  control  RPV  level  as  required  by 
the  BOPs  [emergency  operating  procedures], 
in  a  narrow  time  interval  diuing  the  long- 
term  part  of  the  accident,  is  beyond  the  plant 
design  basis. 

A  new  type  of  malfunction  does  not  occur 
even  in  the  beyond-design-basis  condition 
where  foilure  of  check  inilve  F049  is 
considered  along  with  foilure  of  the  operator 
to  control  RPV  level  less  than  54"  in  the 
narrow  time  interval  when  pool  level  is 
greater  than  25.6.  With  theae  failures,  the 
turbine  exhaust  piping  will  become  flooded, 
and  the  system  may  foil  on  restart  The 
General  Electric  Company  has  pterformed  an 
analysis  to  determine  the  consequences  of  a 
HPQ  start  with  flooding  of  the  turbine  and 
adjacent  exhaust  line.*  The  analysis,  which 
addresses  a  potential  design  deficiency  in  the 
HPQ  barometric  condenser,  shows  that  the 
contairmmit  penetration  head  fitting  and 
interfoce  piping  will  not  fail  as  a  result  of  the 
water  hammer  associated  with  the  HPQ  stari. 
Since  failure  of  the  HPQ  system  is  already 
considered  in  the  plant  design-basis  accident 
analysis;  this  is  not  a  different  type  of 
malfunction  than  that  already  considered. 

HPQ  Relay  Panel  lCe20(2C620)  ft  250  V  DC 
Control  Center  1D264(?D264) 

No  new  foilure  nuxfos  are  introduced  by 
the  hardware  changes  in  the  250  VDC  Control 
Center  1D264  (2D264)  and  HPQ  Relay  Panel 
1C620  (2C620).  Some  fulure  modes  are 
eliminated  by  the  proposed  change. 
Specifically,  the  potential  foilure  of  the  HPCI 
suction  auto-transfer  on  high  suppression 
pool  level  is  eliminated  since  that  logic  is 
removed.  Potential  spurious  auto-transfer 
associated  with  high  suppression  pool  logic 
is  also  eliminated.  HPQ  suction  auto-trarurfer 
on  low  CST  level  and  its  potential  to  &il  are 
luichanged  by  this  change. 

On  a  component  level,  potential  failure 
modes  for  the  AX  relay  in  250  VDC  Ccmtrol 
Center  1D264  (2D264)  are  eliminated  by  this 
modification  because  the  relay  is 
discoimected  and  removed  by  this  change. 
The  potential  failure  modes  for  the  relay  K19 
in  panel  1C620  (2C620)  are  unchanged.  Since 
the  control  functicms  of  K19  have  been 
eliminated,  the  failure  of  the  relay  has  no 
eSiact  on  HPCI  suction  valve  F042  operation. 

Removal  of  the  relay  &om  250  VDC  Control 
Center  1D264  (2D264]  and  the  replacement  of 
the  relay  in  the  HPQ  Relay  Panel  1C620 
(20620)  changes  the  load  on  the  battery 
systems  by  a  small  amount.  The  change  in 
battery  load  and  change  in  line  voltage  drop 
are  n^igible  and  they  do  not  adversely 
affect  the  performance  of  the  panels  or 
battery  systems.  In  addition,  seismic 
qualification  of  the  panels  is  not  adversely 
affected  by  this  change. 

RCIC  Turbine 

As  discussed  in  the  safety  assessment  for 
this  change,  the  proposed  change  has  no 
adverse  effects  on  RQC  turbine  opoation. 
Therefore,  the  proposed  change  cannot  result 
in  a  new  RQC  failure  mode. 


Safety-Related  Valves  on  Piping  Connected  to 

Suppression  Chamber 

MOVs — ^The  increased  suppression  pool 
water  level  which  can  occur  as  a  result  of  tiw 
proposed  change  does  not  create  a  failure 
mechanism  for  safety-related  valves  on 
piping  connected  to  the  suppression  pool. 
The  pressure  differential  for  any  valve  on 
piping  omnected  to  the  suppression  pool 
will  increase  by  at  most  0.9b  pel  This  change 
in  differential  pressure  has  negligible  effect 
on  valve  operation. 

Vacuum  Breakns — ^The  proposed  change 
cannot  lead  to  malfunction  of  the 
downcomer-vent  vacuum  breakers  as  the 
maximiim  level  expected  in  a  design-basis 
event  is  26  feet,  and  the  vacuum  breakers  an 
located  at  42  feet  above  the  suppression  pool 
floor. 

SRVs/Tailpipes — There  is  no  interaction 
between  increased  suppression  pool  level 
and  SRV  operation  since  the  flow  through  the 
SRVs  is  choked  and  therefore  decoupled 
fitun  downstream  conditions.  Also,  the 
increased  suppression  pool  level  cannot  lead 
to  failure  of  the  SRV  tailpipe  because  the 
potential  level  increase  is  well  below  the 
SRV  Tailpipe  Level  Limit  >  If  suppression 
pool  vrater  level  is  below.this  limit,  there  is 
no  concern  of  tailpipe  failure  due  to 
overpressurization.  The  miniimim  value  of 
the  SRV  Tailpipe  Level  Limit  is  35  feet.*  This 
is  9  fset  above  the  maximum  level  expected 
in  a  design-basis  accident.  For  beyond- 
design-basis  events,  SRV  tailpipe  integrity  ia 
protected  by  the  EOP  requirement  to 
depressurize  the  reactor  on  the  SRV  Tailpipe 
Level  Limit 

3.  The  proposed  change  does  not  involve 
a  significant  reduction  in  a  margin  of  safety. 

Based  on  the  following  discussion  for  the 
contairmient,  reactor  building.  HPCI  and 
RQC  system,  and  the  safety-related  valves  in 
piping  connected  to  the  suppression  pool, 
the  proposed  action  does  not  involve  a 
significant  reduction  in  a  margin  of  safety. 

HPQ  System 

The  HPQ  Technical  Specifications  ensure 
that  the  system  is  capable  of  providing 
adequate  core  coolinig  to  limit  clad 
temperatures  in  the  event  of  a  small  break 
LOCA  which  does  not  result  in  rapid 
depressurization  of  the  RPV  (Technical 
Specification  Section  3/4.5.1  &  3/4.5.2).  The 
proposed  change  has  no  adverse  affects  on 
the  injection  capability  of  the  HPQ  system. 
Therefore,  the  safety  function  of  the  system 
is  not  degraded,  and  there  is  no  reduction  in 
the  margin  of  safety  as  defined  in  the  basis 
for  the  HPQ  Technical  Specifications. 

Primary  Containment  and  Reactor  Building 
Safety-Related  Systems,  Structures,  and 
ComponenU  Affected  by  LOCAySRV 
Hydrodynamic  Loads 

Removal  of  the  HPQ  auto  suction  transfer 
on  high  suppression  pool  level  does  not 
affect  the  Technical  Specification 
requirement  to  maintain  suppression  pool 
water  level  between  22  and  24  feet 
(Technical  Specification  3.6.2.1).  Therefore, 
the  TTiaifimiim  containment  pressure  during 
the  design-basis  accident  is  imaffected  by  the 
pro{X>sed  change,  and  there  can  be  no 
reduction  in  the  margin  of  safety  as  defined 
in  the  basis  for  Technical  Specification 
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3.6.2.1.  Furthermore,  a  detailed  examinatioD 
of  the  reactor  and  containment  response 
under  accident  and  transient  conditions 
involving  HPQ  operation  found  no  situations 
where  the  auto  suction  transfisr  was 
necessary  to  maintain  LOCA  and  SRV  loads 
within  the  design  basis  envelope.  Therefore, 
from  the  standpoint  of  LOCA/SRV 
hydrodynamic  loads,  the  proposed  changs 
does  not  reduce  the  margin  of  safety  for  any 
primary  containment  or  reactor  building 
structure,  system,  or  component. 

ROC  Turbine 

The  basis  for  Technical  Specification  3.7.3 
states  that  the  RQC  system  is  provided  to 
assxira  adequate  core  cooling  in  the  event  of 
a  reactor  isolation  with  loss  of  feedwater 
flow.  The  proposed  change  does  not  prohibit 
RCIC  firom  performing  this  function,  nor  does 
it  xlegiade  in  any  way  the  core  cooling 
capability  of  ROC  Therefme,  there  is  no 
reduction  in  the  margin  of  safety  as  defined 
in  the  basis  for  Technical  Specification  3.7.3. 

Safety-Related  Valves  on  Piping  Connected  to 
Suppression  Pool 

MOVs— The  increase  in  suppressioD  pool 
water  level  which  can  occxir  as  a  result  of  the 
proposed  change  does  not  reduce  the  margin 
of  safety  for  safety-related  valves  on  piping 
connected  to  the  suppression  pool.  The 
pressure  di^rential  for  any  valve  on  piping 
connected  to  the  suppression  pool  will 
increaae  by  at  most  0.86  psi.  This  change  in 
differential  pressure  has  negligible  effect  on 
valve  operation. 

Vacutmi  Breakers — ^The  proposed  change 
cannot  reduce  the  margin  of  safety  as 
disctissed  in  the  basis  for  Technical 
Specification  3.6.4  because  the  maitiiniiTn 
level  expected  in  a  design-basis  event  is  26 
feet  which  is  well  below  the  downcomer-vent 
vacuum  breeker  elevation  of  42  feet. 

SRVs/Tailpipes — ^There  is  no  interaction 
between  increased  suppression  pool  level 
and  SRV  openti(»i  since  the  flow  through  the 
SRVs  is  choked  and  therefc»e  decoupled 
from  downstream  conditions.  Consequently, 
there  is  no  reduction  in  the  margin  of  safety 
as  defined  in  the  bases  for  Technical 
Specifications  3.4.2  (safety  valve  function) 
and  3.5.1.d  (ADS  function).  Also,  the 
increased  suppression  p)Ool  level  does  not 
lead  to  a  reduction  in  the  margin  of  safety  for 
the  SRV  tailpipes  because  the  tailpipes  can 
operate  safely  with  pool  levels  up  to  35  feet 
Tliis  is  nine  feet  above  the  maximum 
suppression  pool  level  that  can  occur  in  a 
design-basis  accident  with  the  proposed 
change.  For  beyond-design-basis  events,  SRV 
tailpipe  integrity  is  protected  by  the  EOP 
requirement  to  depressurize  the  reactor  on 
the  SRV  Tailpipe  Level  Limit' 

HPa  Relay  Panel  1C620(2C620)  &  250  V  DC 

Control  Center  10264(20264) 

As  discussed  previously,  removal  of  the 
relay  from  250  VDC  Control  Center  1D264 
(2D264)  and  the  replacement  of  the  relay  in 
the  HPQ  Relay  Panel  1C620  (2C620]  changes 
the  load  on  the  battery  systems  by  a  small 
amount  The  change  in  battery  load  and 
rh«ng»  in  line  voltage  drop  are  negligible  and 
therefore  they  do  not  reduce  the  margin  of 
safety  for  the  panels  or  battery  systems.  In 
addition,  seismic  qualification  of  the  panels 


is  not  adversely  affected  by  this  change  so 
there  is  no  reduction  in  the  margin  of  safety 
for  seismic  events. 

1.  DBD041,  Rev.  0,  p.  1.  (design  basis 
document  for  RQC  system) 

2.  SSES  DAR  (design  assessment  report  for 
suppression  pool  hydrodynamic  loads], 
Swrtion  9.4.1 

3.  Suppression  pool  level  must  be 
maintakied  less  than  24  faet  in  acowdanoe 
with  Technical  Specification  3.6.2.1. a. 

4.  GKR-03-001,  "NRC  and  Utility 
Notification  of  Qoseout  of  GE  PRC92-05, 
Potential  Design  Deficiency  on  HPCI," 
January  6. 1993  (GE  letter  to  PPkL  regarding 
closure  of  HPCI  design  issue). 

5.  This  limit  is  defined  in  EO-100/2(X>-103 
(emergency  openting  procedure) 

6.  Bechtel  Calculations  PUP-155g»-S2  ft 
PUP-lSSgs-Se.  and  PLE-15315  (March  2, 
1992) 

7.  The  limit  U  defined  in  EO-lOO/ 200-1 03 
(emergency  operating  procedure] 

The  NRC  staSf  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  Osterhout  Free  Library. 
Reference  Department,  71  South 
Franklin  Street,  Wilkes-Barre,  PA  18701. 

Attorney  for  licensee:  Jay  Silberg, 
Esquire,  Shaw,  Pittman,  Potts  and 
Trowbridge,  2300  N  Street  NW., 
Washington,  DC  20037. 

NBC  Project  Director:  John  F.  Stolz. 

Pennsylvania  Power  and  Light 
Company,  Docket  Nos.  50-387  and  50- 
388  Susquehanna  Steam  Electric 
Station,  Units  1  and  2,  Luzerne  County, 
Pennsylvania 

Date  of  amendment  request:  October 
7,1996. 

Description  of  amendment  request: 
The  amendments  would  modify  the 
Susquehanna  Steam  Electric  Station, 
Units  1  and  2,  Technical  Specifications 
by  revising  the  trip  setpoints  and 
allowable  values  for  the  secondary 
containment  isolation  "Refuel  Floor 
High  Exhaust  Duct  Radiation— High" 
monitor,  the  "Railroad  Access  ShaJt 
Exhaust  Duct  Radiation — High" 
monitor,  and  the  "Refuel  Floor  Wall 
Exhaust  Duct  Radiation — High"  monitor 
in  Table  3.3.2-2.  The  change  would 
enhance  the  operational  efficiency  of 
plant  operations  by  eliminating 
compensatory  measures  which  prevent 
sptirious  secondary  containment 
isolations,  and  initiation  of  the  standby 
gas  treatment  system  (SGTS)  and 
recirculation  system  during  refueling 
activities.  This  change  wouid  also  allow 
for  the  use  of  the  hydrogen  water 
chemistry  system  during  operation. 


Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  S0.91(a).  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

1.  This  proposal  does  not  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated. 

The  proposed  change  to  the  trip  setpoints 
and  allowable  values  to  the  "Refuel  Floor 
High  Exhaust  Duct  Radiation— High" 
monitor,  the  "Railroad  Access  Shaft  Exhaust 
Duct  Radiation — High"  monitor,  and  the 
"Refuel  Floor  Wall  Exhaust  Duct  Radiation- 
High"  monitor  does  not  involve  a  significant 
increase  in  the  probability  or  consequences, 
of  an  accident  previously  evaluated.  The 
design  basis  for  the  monitors  is  to  monitor 
radiation  in  the  unfiltered  air  from  the  Zone 
in  exhaust  system  to  provide  signals  which 
isolate  the  2tone  01  of  the  secondary 
containment  on  a  high  radiation  condition, 
and  to  initiate  SGTS  and  the  Recirculation 
system  to  limit  ofisite  doses  to  maintain 
regulatory  requirements. 

The  original  setp>oints  for  these  moniton 
were  based  upon  normal  radiological 
operating  conditions  and  were  set  at  a  value 
to  preclude  spurious  design  actuations  by 
these  monitors  during  normal  plant 
operations.  However,  the  monitors  are 
designed  to  detect  radiation  associated  with 
certain  postulated  accident  conditions.  As 
required  by  the  Technical  specifications  the 
monitors  are  curable  when  conditions  exist 
that  may  result  in  fuel  damage  events,  and 
therefore,  will  perform  their  design  basis 
function.  Consequently,  an  increase  to  the 
trip  setpoints  and  allowable  values  is 
warranted  since  the  existing  setp>oints,  which 
are  conservatively  based  on  normal 
radiological  operating  conditions,  are  not 
related  to  the  design  basis  of  the  monitors. 
Therefore,  based  upon  the  design  basis  of  the 
moniton,  an  increase  to  the  trip  setpoints 
and  allovrable  values  will  not  result  in  a 
decrease  of  the  safety  function  of  the 
monitors  but  will  make  the  trip  setpoints  and 
allowable  values  consistent  with  the  design 
basis. 

Based  on  the  design  basis  of  these 
monitors,  revised  analytical  limits  were 
derived  reflecting  the  accident  function  of 
the  monitors.  The  analytical  limit 
calculations  utilized  FSAR  realistic  source 
terms,  instead  of  the  wont  case  source  tenns 
utilized  for  lOCFR  (Part)  100  compliance. 
Use  of  the  realistic  source  terms  results  in 
conservative  analytical  limits. 

The  "Refuel  Floor  High  Exhaust  Duct 
Radiation — High"  monitor,  and  the  "Refuel 
Floor  Wall  Exhaust  Duct  Radiation— High" 
(monitor)  are  required  to  be  OPERABLE 
during  CORE  ALTERATIONS  (except  for 
single  control  rod  movements  imless 
performing  TS  3.10.3],  of>erations  with  the 
potential  for  draining  the  reactor  vessel,  and 
handling  of  irradiated  fuel  in  the  secondary 
containment  The  "Railroad  Access  Shaft 
Exhaust  Duct  Radiation — High"  monitor  is 
reqtiired  to  be  operable  during  handling  of 
bndiated  frieL  These  Technical  Specification 
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applicabie  operational  conditions  for  the 
monitors  are  not  atEscted  since  this  proposed 
revision  only  revises  the  trip  setpoints  and 
allowable  values  to  be  consistent  with  the 
design  bases  of  the  monitors. 

For  the  reasons  stated  above  the  revisions 
to  the  trip  setpoints  and  allowable  values  to 
the  "Refuel  Floor  High  Exhaust  Duct 
Radiation — ^Higb"  monitor,  the  "Railroad 
Access  Shaft  Exhaust  Duct  Radiation — High" 
monitor,  and  the  "Refuel  Floor  Wall  Exhaust 
Duct  Radiation — High"  monitor  in  Technical 
Specification. 

Table  3.3.2-2  can  be  implemented  without 
a  significant  increase  in  the  probebility  or 
consequence  of  an  accident  previously 
evaluated. 

n.  This  proposal  does  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident  previously  evaluated. 

The  proposed  change  to  the  trip  setpoints 
and  allowable  values  for  the  "Refuel  Floor 
High  Exhaust  Duct  Radiation— High" 
monitor,  the  "Railroad  Access  Shaft  Exhaust 
Duct  Radiation — ^High"  monitor,  and  the 
"Refuel  Floor  Wall  Exhaust  Duct  Radiation- 
High"  monitor  does  not  create  the  possibility 
of  a  new  or  different  kind  of  accident  from 
any  accident  previously  evaluated. 

The  monitors  are  designed  to  limit  the 
release  of  airborne  radioactivity  in  the 
secondary  containment  Zone  III  exhaust 
system  by  isolating  Zone  QI,  initiating  [the] 
SGTS  and  initiating  the  Recirculation  System 
on  high  radiation  resulting  from  fiiel 
handling  accidents.  Therefore,  the  design 
basis  for  these  monitors  is  to  monitor 
radiation,  in  the  unfiltered  air  from  the  Zone 
ni  exhaust  system,  and  provide  signals  to 
limit  offsite  doses  to  maintain  regulatory 
requirements.  Zone  EQ  includes  the  Refueling 
Floor  and  can  include  the  Railroad  Access 
Shaft  during  certain  alignments.  These 
radiation  monitors  are  not  provided  for 
occupational  protection  associated  with 
operational  radiation  doses.  The  proposed 
revision  does  not  affect  the  design  basis  of 
the  monitors  nor  the  kind  of  accident 
associated  with  the  basis;  therefore,  no 
potential  to  create  a  new  or  diffisrent  accident 
exists. 

For  the  reasons  stated  above  the  revisions 
to  the  trip  setpoints  and  allowable  values  to 
the  "Refuel  Floor  High  Exhaust  Duct 
Radiation — ^High"  monitor,  the  "Railroad 
Access  Shaft  Exhaust  Duct  Radiation — High" 
monitor,  and  the  "Refuel  Floor  Wall  Exhaust 
Duct  Radiation — High"  monitor  in  Technical 
Specification  Table  3.3.2-2  can  be 
implemented  without  creating  the  possibility 
of  a  new  or  different  kind  of  accident  from 
any  accident  previously  evaluated. 

m.  This  proposal  does  not  involve  a  . 
significant  reduction  on  a  margin  of  safety. 

The  proposed  change  to  the  trip  setpoints 
and  allowable  values  for  the  "Refuel  Floor 
High  Exhaust  Duct  Radiation — ^High" 
monitor,  the  "Railroad  Access  Shaft  Exhaust 
Duct  Radiation — High"  monitor,  and  the 
"Refuel  Floor  Wall  Exhaust  Duct  Radiation- 
High"  monitor  does  not  involve  a  significant 
reduction  in  a  margin  of  safety. 

The  monitors  are  designed  to  limit  the 
release  of  airborne  radioactivity  in  the 
secondary  containment  Zone  in  exhaust 
system  by  isolating  Zone  m,  iiutiating  [the] 


SGTS  and  initiating  the  Recirculation  System 
on  high  radiation -resulting  from  fuel 
handling  accidents.  Therefore,  the  design 
basis  for  these  monitors  is  to  monitor 
radiation  in  the  unfiltered  air  from  the  Zone 
m  exhaust  system,  and  provide  signals  to 
limit  oftite  doses  to  maintain  regulatory 
requirements.  Zone  HI  includes  me  Refueling 
Floor  and  can  include  the  Railroad  Access 
Shaft  during  certain  alignments.  These 
radiation  monitors  are  not  provided  for 
occupational  protection  associated  with 
operational  radiation  doses.  However,  the 
original  setpoints  for  these  monitors  were 
conservatively  based  upon  normal 
radiological  operating  conditions  and  were 
set  at  a  value  to  preclude  spurious  design 
actuation  by  these  monitors  during  normal 
plant  operations.  The  calculations  performed 
to  support  the  trip  setpoint  and  allowable 
value  revisions  concluded  that  the  change 
will  maintnin  oSsite  doses  within  the 
lOCFRlOO  limits.  The  "Refuel  Floor  High 
Exhaust  Duct  Radiation — High"  monitor,  and 
the  "Refuel  Floor  Wall  Exhaust  Duct 
Radiation — High"  are  required  to  be 
OPERABLE  during  CORE  ALTERATIONS 
(except  for  single  control  rod  movements 
unless  performing  TS  3.10.3),  operations 
with  the  potential  for  draining  the  reactor 
vessel,  and  handling  of  irradiated  fuel  in  the 
secondary  containment.  The  "Railroad 
Access  Shaft  Exhaust  Duct  Radiation — High" 
monitor  is  required  to  be  operable  during 
handling  of  irradiated  fuel.  These  Technical 
Specification  applicable  operational 
conditions  for  ihe  monitors  are  not  affected 
since  the  proposed  revision  only  revises  the 
trip  setpoints  and  allowable  values  to  be 
consistent  with  the  design  bases  of  the 
monitors. 

The  proposed  revisions  to  the  trip 
setpoints  and  allowable  values,  in  addition  to 
being  based  on  the  appropriate  accident 
conditions,  were  also  developed  utilizing 
standard  setpoint  change  methodologies  that 
consider  instrument  and  calibration 
accuracies  and  instrument  drift  tolerances. 
This  provides  added  conservatism  to  assure 
that  the  revised  trip  setpoints  and  allowable 
values  are  not  exceeded. 

For  the  reasons  stated  above  the  revisions 
to  the  trip  setpoints  and  allowable  values  to 
the  "Refuel  Floor  High  Exhaust  Duct 
Radiation — High"  monitor,  the  "Railroad 
Access  Shaft  Exhaust  Duct  Radiation — High" 
monitor,  and  the  "Refuel  Floor  Wall  Exhaust 
Duct  Radiation — ^High"  monitor  in  Technical 
Specification  Table  3.3.2-2  can  be 
implemented  without  involving  a  significant 
reduction  in  a  margin  of  safisty. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  Osterhout  Free  Library, 
Reference  Department,  71  South 
Franklin  Street,  Wilkes-Barre,  PA  18701. 

Attorney  for  licensee:  Jay  Silbeig, 
Esquire,  Shaw.  Pittman.  Potts  and 


Trowbridge,  2300  N  Street  NW., 
Washington,  DC  20037. 
NRC  Profect  Director  John  F.  Stolz. 

Philadelphia  Electric  Company,  Docket 
Nos.  50-352  and  50-353.  Limerick 
Generating  Station,  Units  1  and  2, 
Montgomery  County,  Pennsylvania. 

Date  of  amendment  request: 
November  25, 1996. 

Description  of  amendment  request: 
The  proposed  Technical  Spedfications 
(TS)  changes  would  revise  the  wording 
in  TS  Section  4.8.1.1.2.e.2  and  the 
associated  TS  Bases  Section  3/4.8  to 
remove  the  specific  reference  to  the 
Residual  Heat  Removal  pump  motor  and 
its  corresponding  kW  rating  value,  and 
replace  it  with  wording  consistent  with 
that  specified  in  the  Improved  TS  (i.e.. 
NUREG-1433,  Revision  1,  "Standard 
Technical  Specifications  General 
Electric  Plants,"  dated  April  1995). 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a).  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presents 
below: 

1 .  The  propKJsed  Technical  Spedfiitetions 
(TS)  changes  do  not  involve  a  significant 
increase  in  the  probability  or  consequences 
of  an  accident  previously  evaluated. 

The  proposed  TS  changes  do  not  make  any 
physical  alterations  or  modifications  to  the 
plant  systems  or  equipment.  The  prbpoeed 
changes  do  not  adversely  impact  the 
operation  of  any  plant  equipment.  The  EDGs 
will  continue  to  function  as  designed  to 
ensure  that  the  necessary  electrical  power  is 
provided  to  essential  plant  equipment  to 
mitigate  the  consequences  of  an  accident, 
e.g.,  Loss-of-Offsite-Power  (LOOP)  and  Loss- 
of-Coolant  Accident  LOCA)  coincident  with 
a  LOOP  (LOCA/LOOP).  The  proposed  TS 
changes  do  not  impact  the  performance 
testing  requirements  associated  with  the 
EDGs.  The  accident  mitigating  capabilities  of 
the  diesel  generators  and  emergency  loads 
will  remain  the  same. 

The  proposed  TS  changes  are  consistent 
with  the  guidance  stipulated  in  NUREG- 
1433,  Revision  [l],  "Standard  Technical 
Specification  General  Electric  Plants," 
regarding  single  load  reiection  testing  of  the  ' 
EDGs.  Specifically,  the  proposed  chmiges 
involve  revising  the  wording  in  TS 
Surveillance  Requirement  [SR]  4.8.1.1.2.6.2 
to  remove  the  specific  reference  to  the 
Residual  Heat  Removal  (RHR)  pump  motor 
and  associated  kW  loading  value  (992  kW), 
and  replace  it  with  wording  indicating  that 
the  EDGs  must  be  capable  of  rejecting  the 
single  largest  post -accident  load,  which  is 
consistent  with  NUREG-1433.  Revision  1. 
guidance.  The  proposed  changes  will  also 
provide  additional  flexibility  for  future  plant 
maintenance  activities. 

Each  EDG  will  continue  to  be  tested  by 
rejecting  a  load  of  greater  than  or  equal  to 
that  of  its  single  largest  post-accident  load 
while  maintaining  voltage  and  frequency 
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within  the  curreat  specified  parameters.  The 
RHR  pump  motors  are  currently  used  in 
performing  the  EDG  single  load  rejection 
testing.  The  RHR  pump  motors  will 
continued  [sic]  [continue]  to  be  used  in 
performing  the  surveillance  testing  since  they 
are  the  single  largest  post-accident  electrical 
load.  The  consequences  of  a  malfunction  of 
equipment  are  not  affected.  Failure  of  a  EDG 
or  its  safety-related  loads  is  bounded  by  the 
loss  of  a  Class  IE  electrical  power  division 
which  has  been  previously  evaluated  as 
discussed  in  LGS  Updated  Final  Safety 
Analysis  Report  (UFSAR)  Sections  8.1.5.2.e 
and  8.3.1.1.3. 

Therefore,  the  proposed  TS  changes  do  not 
involve  an  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated. 

2.  The  proposed  TS  changes  do  not  create 
the  possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated. 

The  proposed  TS  changes  do  not  make  any 
physical  alterations  or  modifications  to  the 
plant  systems  or  equipment.  The  proposed 
changes  do  not  adversely  impact  the 
operation  of  any  plant  equipment.  The  EDGs 
will  continue  to  function  as  designed  to 
provide  essential  electrical  power  to  mitigate 
the  consequences  of  an  accident.  The 
proposed  TS  changes  are  consistent  with  the 
guidance  stipulated  in  NUREG-1433, 
Revision  1,  regarding  single  load  rejection 
testing  of  the  EDGs.  The  proposed  changes  do 
not  introduce  any  new  accidents  or 
transients.  The  proposed  TS  changes  will 
provide  additional  flexibility  for  future 
maintenance  activities.  The  proposed 
changes  do  not  alter  any  EDG  testing 
requirements  or  frequencies.  The  RHR  pump 
motors  are  currently  used  in  performing  the 
EDG  single  load  rejection  testing.  The  RHR 
pump  motors  will  continue  to  be  used  in 
performing  the  surveillance  testing  since  they 
are  the  single  largest  post-accident  electrical 
load.  The  o{>eration  of  the  EDGs  and  their 
corresponding  safety-related  electrical  loads 
remain  unchanged  as  a  result  of  the  proposed 
TS  changes. 

Therefore,  the  prop>osed  TS  changes  do  not 
create  the  possibility  of  a  new  or  different 
kind  of  accident  from  any  accident 
previously  evaluated. 

3.  The  proposed  TS  changes  do  not  involve 
a  significant  reduction  in  a  margin  of  safety. 

The  proposed  TS  changes  do  not  involve 
any  physical  changes  to  plant  systems  or 
equipment.  The  proposed  TS  changes  are 
consistent  with  the  guidance  stipulated  in 
IUIREG-1433,  Revision  1,  "Standard 
Technical  Sptecification  General  Electric 
Plants."  regarding  single  load  rejection 
testing  of  the  EDGs.  The  proposed  TS 
changes  will  provide  additional  flexibility  for 
future  plant  maintenance  activities.  The 
EDGs  will  continue  to  function  as  designed 
to  provide  essential  electrical  power  to 
mitigate  the  consequences  of  an  accident. 
The  operation  of  the  EDGs  and  their 
corresponding  safety-related  electrical  loads 
remain  unchanged  as  a  result  of  the  proposed 
TS  changes. 

Therefore,  the  proposed  TS  changes  do  not 
involve  a  significant  reduction  in  a  margin  of 
safiety. 


The  NRC  staff  has  revievtred  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  detennine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Room  ' 

location:  Pottstovfn  PubUc  Library,  500 
Hi^  Street,  Pottstown,  PA  19464. 

Attorney  for  licensee:  J.  W.  Durham, 
Sr.,  Esquire,  Sr.  V.P.  and  General 
Counsel,  Philadelphia  Electric 
Company,  2301  Market  Street, 
Philadelphia,  PA  19101. 

NRC  Project  Director  John  F.  Stolz. 

Southern  Nuclear  Operating  Company. 
Inc..  Docket  Nos.  50-348  and  50-364. 
Joseph  M.  Farley  Nuclear  Plant,  Units  1 
and  2,  Houston  County,  Alabama 

Date  of  amendments  request: 
November  15, 1996. 

Description  of  amendments  request: 
The  amendments  would  eliminate  the 
containment  systems  Technical 
Specification  3.6.2.2.  "Spray  Additive 
System."  The  specification  would  be 
replaced  with  a  new  emergency  core 
cooling  system  Technical  Specification 
3.5.6  "ECCS  Recirculation  Fluid  pH 
Control  System." 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its^  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

1.  The  proposed  change  does  not  involve 
a  significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated.  The  propnssed  change  involves 
replacement  of  concentrated  NaOH  injected 
via  the  containment  spray  system  with 
trisodium  phosphate  (TSP)  stored  in  the 
containment  and  dissolved  iq  the  sump 
recirculation  solution  to  maintain  acceptable 
post  accident  spray/recirculation  solution 
chemistry.  Deletion  of  the  concentrated 
NaOH  will  eliminate  a  personnel  hazard.  The 
pH  control  system  functions  in  response  to 
an  accident  and  does  not  involve  or  have  any 
effect  on  any  initiating  event  for  any  accident 
previously  evaluated.  Operation  under  the 
proposed  amendments  will  continue  to 
ensure  that  iodine  potentially  released  post- 
LOCA  [loss-of-coolant  accident]  is  retained  in 
the  sump  solution,  and  resultant  offsite  and 
control  room  thyroid  doses  are  within  the 
limits  of  10  CFR  [Part]  100  and  10  CFR  (Part] 
50,  Appendix  A,  General  Design  Criterion 
(GDC)  19,  respectively. 

2.  The  proposed  change  does  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated.  The  defeted  equipment  is  isolated 
from  the  remaining  equipment  by  cut-and- 
capped  piping,  determinated  sndJar  spared 
cables;  and  interfaces  are  analyzed  to  ensure 


the  remaining  required  equipment  meets 
applicable  original  design  requirements.  The 
new  equipment  (TSP  and  baskets)  is  a 
passive  pH  control  system  and  is  supported 
and  analyzed  to  ensure  there  are  no  adverse 
interfaces  (e.g.  pipe  break,  jet  impingement, 
seismic)  with  existing  equipment,  system,  or 
structures. 

3.  The  proposed  change  does  not  involve     - 
a  significant  reduction  in  a  margin  of  safety. 
The  slight  change  in  recirculation  solution 
pH  maintains  adequate  protection  against 
chloride  and  caustic  induced  stress  corrosion 
cracking  on  mechanical  systems  and 
components,  and  maintains  the  capability  of 
the  solution  to  retain  iodine.  It  does  not 
result  in  a  change  to  the  hydrogen  generation 
analysis  for  containment.  The  increased  mass 
inside  containment  will  have  no  significant 
impact  on  pqst-accident  flood  levels, 
recirculation  solution  boron  concentration,  or 
peak  clad  temperatures.  No  other  operating 
parameters  for  systems,  structxires,  or 
comp6nents  assumed  to  operate  in  the  safety 
analysis  are  changed.  The  offsite  and  control 
room  doses  meet  the  limits  of  10  CFR  [Part] 
100  and  GDC  19,  respectively.  Because  the 
trisodium  phosphate  is  nonvolatile  and  the 
baskets  are  protected  with  solid  coven  and 
are  located  slighdy  above  the  floor  in  the 
containment  where  access  is  strictiy 
controlled,  a  surveillance  interval  of  once  per 
refueling  outage  provides  assurance  that  the 
TSP  will  be  available. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards-of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  detennine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  Houston-Love  Memorial 
Library,  212  W.  Burdeshaw  Street,  Post 
Office  Box  1369,  Dothan,  Alabama 
36302. 

Attorney  for  licensee:  M.  Stanford 
Blanton,  Esq.,  Balch  and  Bingham,  Post 
Office  Box  306, 1710  Sixth  Avenue 
North,  Birmingham,  Alabama  35201. 

NRC  Project  Director:  Herbert  N. 
Berkow. 

Previously  Published  Notices  of 
Consideration  of  Issuance  of 
Amendments  to  Facility  Operating 
Licenses,  Proposed  No  Significant 
Hazards  Consideration  Determination, 
and  Opportunity  for  a  Hearing 

The  following  notices  were  previously 
pubUshed  as  separate  individual 
notices.  The  notice  content  was  the 
same  as  above.  They  were  published  as 
individual  notices  either  because  time 
did  not  allow  the  Commission  to  wait 
for  this  biweekly  notice  or  because  the 
action  involved  exigent  circumstances. 
They  are  repeated  here  because  the 
biweekly  notice  lists  all  amendments 
issued  or  proposed  to  be  issued 
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involving  no  significant  hazards    ' ; 
consideration. 

For  details,  see  the  individual  notice 
in  the  Federal  Register  on  the  day  and 
page  cited.  This  notice  does  not  extend 
the  notice  period  of  the  original  notice. 

Northeast  Nuclear  Energy  Company,  et 
al..  Docket  No.  50-423.  Millstone 
Nuclear  Power  Station,  Unit  No.  3,  New 
London  County,  Connecticut 

Date  of  amendment  request:  June  3, 
1996,  as  supplemented  October  23, 
1996. 

Description  of  amendment  request: 
The  proposed  amendment  would  clarify 
a  restriction  on  shutdown  margin 
monitor  operability  while-changing 
modes  so  that  it  only  limits  reactivity 
changes  caused  by  boron  dilution  and 
rod  withdrawal. 

Date  of  publication  of  individual 
notice  in  Federal  Register:  June  20, 1996 
(61  FR  31559). 

Expiration  date  of  individual  notice: 
July  22,  1996. 

Local  Public  Document  Room 
location:  Learning  Resources  Center, 
Three  Rivers  Community-Technical 
College,  574  New  London  Turnpike, 
Norwich,  CT  06360,  and  the  Waterford 
Library,  ATTN:  Vince  JuUano,  49  Rope 
Ferry  Road,  Waterford,  CT  06385. 

Notice  of  Issuance  of  Amendments  to 
Facility  Operating  Licenses 

During  the  period  since  publication  of 
the  last  biweekly  notice,  the 
Commission  has  issued  the  following 
amendments.  The  Commission  has 
determined  for  each  of  these 
amendments  that  the  application    ^ 
complies  Mrith  the  standards  and 
requirements  of  the  Atomic  Energy  Act 
of  1954,  as  amended  (the  Act),  and  the 
Commission's  rules  and  regulations. 
The  Commission  has  made  appropriate 
findings  as  required  by  the  Act  and  the 
Commission's  rules  and  regulations  in 
10  CFR  Chapter  I,  which  are  set  forth  in 
the  license  amendment. 

Notice  of  Consideration  of  Issuance  of 
Amendment  to  Facility  Operating 
License,  Proposed  No  Significant 
Hazards  Consideration  Determination, 
and  Opportunity  for  A  Hearing  in 
coimection  with  these  actions  was 
published  in  the  Federal  Register  as 
indicated. 

Unless  otherwise  indicated,  the 
Commission  has  determined  that  these 
amendments  satisfy  the  criteria  for 
categorical  exclusion  in  accordance 
with  10  CFR  51.22.  Therefore,  pursuant 
to  10  CFR  51.22(b),  no  environmental 
impact  statement  or  environmental 
assessment  need  be  prepared  for  these 
amendments.  If  the  Commission  has 
prepared  an  environmental  assessment 


under  the  special  circumstances 
provision  in  10  CFR  51.12(b)  and  has 
made  a  determination  based  on  that 
assessment,  it  is  so  indicated. 

For  further  details  with  respect  to  the 
action  see  (1)  the  applications  for 
amendment,  (2)  the  amendment,  and  (3) 
the  Commission's  related  letter.  Safety 
Evaluation  and/or  Environmental 
Assessment  as  indicated.  All  of  these 
items  are  available  for  public  inspection 
at  the  Commission's  PubUc  Doounent 
Room,  the  Gelman  Building,  2120  L 
Street,  NW.,  Washington,  DC,  and  at  the 
local  public  dociunent  rooms  for  the 
particular  facilities  involved. 

Commonwealth  Edison  Company, 
Docket  Nos.  50-295  and  50-304.  Zion 
Nuclear  Power  Station  Units  1  and  2. 
Lake  County,  Illinois 

Date  of  application  for  amendments: 
October  4, 1996  and  supplemented  on 
November  6, 1996. 

Brief  description  of  amendments:  The 
amendments  add  a  Mode  of 
AppUcability  to  Technical  Specification 
3.2.3.D,  Inoperable  Rod  Position 
Indicator  Channels. 

Date  of  issuance:  November  25,  1996. 

Effective  date:  Immediately,  to  be 
implemented  within  30  days. 

Amendment  Nos.:  176  and  163. 

Facility  Operating  License  Nos.  DPR- 
39  and  DPR-48:  The  amendments 
revised  the  Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register  October  17, 1996  (61  FR 
54240). 

The  November  6, 1996,  submittal 
provided  additional  clarifying 
information  that  did  not  affect  the 
Commission's  initial  proposed  finrfing 
of  no  significant  hazards  consideration 
determination. 

The  Commission's  related  evaluation 
of  the  amendments  is  contained  in  a 
Safety  Evaluation  dated  November  25, 
1996. 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  Waukegan  PubUc  Library,  128 
N.  County  Street,  Waukegan,  Illinois 
60085. 

Duke  Power  Company,  et  al..  Docket 
Nos.  50-41S  and  50-414.  Catawba 
Nuclear  Station.  Units  1  and  2,  York 
County,  South  Carolina 

Date  of  application  for  amendments: 
June  21, 1996. 

Brief  description  of  amendments:  The 
amendments  revise  'Technical 
Specification  (TS)  Section  3/4.9.6, 
"Manipulator  Crane,"  to  make  the 
wording  consistent  with  the  TS  Bases 
description  and  consistent  with  the 
design  of  the  load  handling  equipment 


-Date  of  issuance:  November  25, 1996. 

Effective  date:  As  of  the  date  of 
issuance  to  be  implemented  within  30 
days. 

Amendment  Nos.:  156  and  148. 

Facility  Operating  License  Nos.  NPF- 
35  and  NPF-52:  Amendments  revised 
the  Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register  October  23,  1996  (61  FR 
55031)  The  Commission's  related  { 

evaluation  of  the  amendments  is 
contained  in  a  Safety  Evaluation  dated 
November  25, 1996. 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  York  County  Library,  138  East 
Black  Street.  Rock  Hill,  South  Carolina 
29730.    -  I 

Duke  Power  Company,  Docket  Nos.  50- 
269,  50-270,  and  50-287,  Oconee 
Nuclear  Station,  Units  1,  2,  and  3,  I 

Oconee  County,  South  Carolina  \ 

Date  of  application  of  amendments: 
September  17. 1996  (TSC  96-01)  as 
supplemented  October  23, 1996. 

Brief  description  of  amendments:  The 
amendments  lower  the  maximum 
allowable  reactor  building  pressure, 
lower  the  actuation  setpoint  for 
actuation  of  the  reactor  building  spray 
system,  and  modify  the  associated  TS 
Bases  requirements. 

Date  of  Issuance:  November  25, 1996. 

Effective  date:  As  of  the  date  of 
issuance  to  be  implemented  within  30 
days. 

Amendment  Nos.:  219,  219,  216. 

Facility  Operating  License  Nos.  DPR- 
38,  DPR-4  7,  and  DPR-55:  The 
amendments  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register  October  23, 1996  (61  FR 
55031).  The  October  23, 1996,  letter 
provided  clarifying  information  that  did  | 
not  change  the  scope  of  the  September     > 
17, 1996,  application  and  the  initial 
proposed  no  signficant  hazards 
consideration  determination. 

■  The  Commission's  related  evaluation 
of  the  amendments  is  contained  in  a 
Safefy  Evaluation  dated  November  25, 
1996. 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  Oconee  County  Library,  501 
West  South  Broad  Street.  Walhalla, 
South  Carolina  29691. 
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Entergy  Operations,  Inc.,  System  Energy 
Resources,  Inc.,  South  Mississippi 
Electric  Power  Association,  and  Entergy 
Mississippi,  Inc.,  Docket  No.  50~416. 
Grand  Gulf  Nuclear  Station,  Unit  1, 
Claiborne  County,  Mississippi 

Date  of  application  for  amendment: 
July  31, 1996,  as  supplemented  by 
letters  of  September  5,  October  22,  and 
November  15,  20,  and  21, 1996,  which 
supersede  the  application  submitted  in 
the  letter  of  May  9,  1996- 

Brief  description  of  amendment:  The 
amendment  (1)  increased  the  safety 
limit  minimum  critical  power  ratio 
(MCPR)  for  two  loop  operation  and 
single  loop  operation  to  1.12  and  1.14, 
respectively,  and  (2)  added  two  General 
Electric  topical  reports  to  the  list  of 
dociunents  describing  the  analytical 
methods  used  to  determine  the  core 
operating  limits.  The  changes  are  to  - 
Section  2.1.1,  Reactor  Core  Safety 
Limits,  and  Section  5.6.5,  Core 
Operating  Limits  Report  (COLR). 
respectively,  of  the  Technical 
Specifications.  This  amendment  would 
go  into  effect  in  Operating  Cycle  9,  at 
the  end  of  the  current  Rehieling  Outage 
8.  and  the  plant  will  have  a  mixed  core 
of  Siemens  Power  Corporation  (SPS) 
9x9  -  5- and  General  Electric  (GE)  GEll 
reload  fuel.  The  licensee  also  changed 
the  Bases  of  the  Technical 
Specifications  associated  with  the  above 
amendment. 

Date  of  issuance:  November  21, 1996. 

Effective  date:  November  21. 1996. 

Amendment  No:  131. 

Facility  Operating  License  No.  NPF- 
29:  Amendment  revises  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register.  September  25,  1996.The 
October  22,  and  November  15,  20,  and 
21,  1996,  submittals  provide  clarifying 
information  that  did  not  change  the 
initial  determination.  The  Conmiission's 
related  evaluation  of  the  amendment  is 
contained  in  a  Safety  Evaluation  dated 
November  21. 1996. 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  Judge  George  W.  Armstrong 
Library,  220  S.  Commerce  Street, 
Natchez.  MS  39120. 

GPU  Nuclear  Corporation,  et  al..  Docket 
No.  50-219,  Oyster  Creek  Nuclear 
Generating  Station,  Ocean  County,  New 
Jersey 

Date  of  application  for  amendment- 
April  15, 1996  (TSCR  No.  244). 

Brief  description  of  amendment:  The 
amendment  revises  Specification  5.3.1.B 
to  allow  the  shield  plug  and  the 
associated  lifting  hardware  to  be  moved 


over  irradiated  fuel  assemblies  that  are 
in  a  dry  shielded  canister  within  the 
transfer  cask  in  the  cask  drop  protection 
system. 

Date  of  Issuance:  November  7, 1996. 

Effective  date:  November  7, 1996,  to 
be  implemented  within  30  days  of 
issuance. 

Amendment  No.:  187. 

Facility  Operating  License  No.  DPR- 
16:  Amendment  revises  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register  May  8,  1996  (61  FR  20849). 
The  Commission's  related  evaluation  of 
this  amendment  and  final  determination 
of  no  significant  hazards  consideration 
addressing  comments  received  on  the 
proposed  no  significant  hazards 
consideration  determination  are 
contained  in  a  Safety  Evaluation  dated 
November  7, 1996. 

No  significant  hazards  consideration 
comments  received:  Yes. 

Local  Public  Document  Room 
location:  Ocean  County  Library, 
Reference  Department,  101  Washington 
Street,  Toms  River.  NJ  08753. 

Illinois  Power  Company  and  Soyland 
Power  Cooperative,  Inc.,  Docket  No.  50- 
461,  Clinton  Power  Station.  Unit  No.  1, 
DeWitt  County.  Illinois 

Date  of  application  for  amendment: 
February  22, 1996,  and  as  supplemented 
by  letters  dated  July  24,  October  4, 
November  19  and  November  25, 1996. 

Brief  description  of  amendment:  The 
amendment  changes  Clinton  Power 
Station  Technical  Specification  (TS) 
3.3.8.1,  "Loss  of  Power 
Instrumentation."  and  TS  3.8.1.  "AC 
Sources-Operating,"  by  revising  the 
setpoint  for  the  degraded  voltage 
protection  instnmientation  and 
modifying  or  deleting  other  Loss  of 
Power  Instrumentation  TS 
requirements.  In  addition,  changes  were 
also  made  to  the  minimum  reqiiired 
diesel  generator  voltage  specified  for 
certain  diesel  generator  surveillances. 

Date  of  issuance:  December  4, 1996. 

Effective  date:  December  4. 1996. 

Amendment  No.:  110. 

Facility  Operating  License  No.  NPF- 
62:  The  amendment  revised  the 
Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Registen  April  24, 1996  (61  FR 
18168).The  letters  of  July  24,  October  4, 
November  19  and  November  25, 1996, 
provided  clarifying  information  and  did 
not  represent  significant  changes  from 
the  original  Federal  Register  notice. 

The  Commission's  related  evaluation 
of  the  amendment  is  contained  in  a 
Safety  Evaluation  dated  December  4, 
1996. 

No  significant  hazards  consideration 
comments  received:  No. 


Local  Public  Document  Room 
location:  The  Vespasian  Warner  Public 
Library.  120  West  Johnson  Street. 
Clinton,  Illinois  61727. 

Southern  California  Edison  Company,  et 
al..  Docket  Nos.  50-361  and  50-362. 
San  Onofre  Nuclear  Generating  Station, 
Unit  Nos.  2  and  3.  San  Diego  County, 
California 

Date  of  application  for  amendments: 
October  11, 1996. 

Brief  description  of  amendments: 
These  amendments  revise  Technical- 
Specification  (TS)  3.9.6,  "Refueling 
Water  Level,"  for  San  Onofre  Nuclear 
Generating  Station  (SONGS).  Units  2 
and  3.  The  proposed  change  is  required 
to  restore  certain  provisions  of  the 
SONGS  Units  2  and  3  operating  practice 
that  were  not  incorporated  during  the 
conversion  to  the  improved  TS 
(Amendment  Nos.  127  and  116,  dated 
February  9, 1996). 

Date  of  issuance:  December  3, 1996. 

Effective  date:  December  3,  1996,  to 
be  implemented  within  30  days  bom 
the  date  of  issuance. 

Amendment  Nos.:  Unit  2 — 134;  Unit 
3—123. 

Facility  Operating  License  Nos.  NPF- 
10  and  NPF-15:  The  amendments 
revised  the  Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Registen  October  31, 1996  (61  FR 
56251)  The  Commission's  related 
evaluation  of  the  amendments  is 
contained  in  a  Safety  Evaluation  dated 
December  3, 1996. 

No  significant  hazards  consideration 
comments  received:  No. 

Temporary  Local  Public  Document 
Room  location:  Science  Library. 
University  of  California,  P.O.  Box 
19557,  Irvine,  California  92713. 

Wolf  Creek  Nuclear  Operating 
Corporation.  Docket  No.  50-482,  Wolf 
Creek  Generating  Station,  Coffey 
County.  Kansas 

Date  of  amendment  request:  March 
24, 1995.  as  supplemented  by  letter 
dated  July  26. 1996. 

Brief  description  of  amendment:  The 
amendment  revised  Technical 
Specification  (TS)  Surveillance 
Requirement  4.5.1. l.a.l  to  base 
accvunulator  operability  on  actual 
parameters  (i.e.,  borated  water  volume 
and  nitrogen  cover-pressure  in  the 
tanks)  vs.  the  absence  of  alarms. 

Date  of  issuance:  November  22, 1996. 

Effective  date:  November  22, 1996.  to 
be  implemented  within  30  days  of 
issuance. 

Amendment  No.:  103. 

Facility  Operating  License  No.  NPF- 
42:  The  amendment  revised  the 
Technical  Specifications. 
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Date  of  initial  notice  in  Federal 
Registen  Apiil  12. 1995  (60  FR  18632) 
The  July  26, 1996,  letter  provided 
additional  clarifying  information  and 
did  not  change  the  initial  no  significant 
hazards  consideration  determination. 
The  Commission's  related  evaluation  of 
the  amendment  is  contained  in  a  Stdiety 
Evaluation  dated  November  22, 1996. 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
locations:  Emporia  State  University, 
William  Allen  White  Ubrary,  1200 
Commercial  Street,  Emporia,  Kansas 
66801  and  Washburn  University  School 
of  Law  Library,  Topeka,  Kansas  66621. 

Dated  at  Rockville,  Maryland,  this  11th  day 
of  December  1996. 

For  the  Nuclear  Regulatory  Commission. 
Steven  A.  Vaiga, 

Director,  Division  of  Reactor  Projects — I/D, 
Office  of  Nuclear  Reactor  Regulation. 
(FR  Doc.  9fr-31944  Filed  12-17-96;  8:45  am] 
BIUJNO  CODE  78M-01-P 


POSTAL  RATE  COMMISSION 
[Dockst  No.  A97-«;  Order  No.  1 144] 

Plevna,  MO  63464:  (William  Ahem,  et 
al.,  Petitioners);  Notice  and  Order 
Accepting  Appeal  and  Establishing 
Procedural  Schedule  Un0er  39  U.S.C. 
§  404(b)(5) 

Issued  December  13, 1996. 

Docket  Number:  A97-6. 

Name  of  Affected  Post  Office:  Plevna, 
Missouri  63464. 

Name(s)  of  Petition6ris):  William 
Ahem,  et  al. 

Type  of  Determination:  Closing. 

Ekite  of  Filing  of  Appeal  Papers: 
December  10. 1996. 

Categories  of  Issues  Apparently 
Raised: 

1.  ECFect  on  the  community  (39  U.S.C. 
§  404(b)(2)(A)]. 

2.  Effect  on  postal  services  [39  U.S.C. 
§404(b)(2)(Cn. 

After  the  Postal  Service  files  the 
administrative  record  and  the 
Commission  reviews  it,  the  Commission 
may  find  that  there  are  more  legal  issues 
than  those  set  forth  above.  Or,  the 
Commission  may  find  that  the  Postal 
Service's  determination  disposes  of  one 
or  more  of  those  issues. 

The  Postal  Reorganization  Act 
requires  that  the  Commission  issue  its 
decision  within  120  days  from  the  date 
this  appeal  was  filed  (39  U.S.C.  §  404 
(b)(5)).  In  the  interest  of  expedition,  in 
light  of  the  120-day  decision  schedule, 
the  Commission  may  request  the  Postal 
Service  to  submit  memoranda  of  law  on 


any  appropriate  issue.  If  requested,  such 
memoranda  will  be  due  20  days  from 
the  issuance  of  the  request  and  the 
Postal  Service  shall  serve  a  copy  of  its 
memoranda  on  the  petitioners.  The 
Postal  Service  may  incorporate  by 
reference  in  its  briefs  or  motions,  any 
arguments  presented  in  memoranda  it 
previotisly  filed  in  this  docket.  If 
necessary,  the  Commission  also  may  ask 
petitioners  or  the  Postal  Service  for 
more  information. 

The  Corrunission  Orders 

(a)  The  Postal  Service  shall  file  the 
record  in  this  appeal  by  December  26, 
1996. 

(b)  The  Secretary  of  the  Postal  Rate 
Commission  shall  publish  this  Notice 
and  Order  and  Procedural  Schedule  in 
the  Federal  Register. 

By  the  Commission. 
Margaret  P.  Crenshaw, 
Secretary. 

Appendix 

December  10, 1996,  Filing  of  Appeal  letter 
December  13, 1996,  Commission  Notice  and 

Order  of  Filing  of  Appeal 
January  3, 1997,  Last  day  of  filing  of  petitions 

to  intervene  [see  39  C.F.R.  §  3001.m(b)I 
January  14, 1997,  Petitioners —  Participant 

Statement  or  Initial  Brief  [see  39  C.F.R 

§  3001. 11 5(a)  and  (b)) 
February  3, 1997,  Postal  Service's  Answering 

Brief  (see  39  C.F.R  $  3001.115(c)] 
February  18, 1997,  Petitioners'  Reply  Brief 

should  Petitioner  choose  to  file  one  (see  39 

CF.RS  3001.115(d)] 
February  25, 1997,  Deadline  for  motions  by 

any  party  requesting  oral  argument.  The 

Commission  will  schedule  oral  argument 

only  when  it  is  a  necessary  addition  to  the 

written  filings  [see  39  CF.R  §  3001.116] 
April  9, 1997,  Expiration  of  the 

Commission's  120-day  decisional  schedule 

[see39U.S.C.  §404(b)(5)l 

(FR  Doc.  96-32097  Filed  12-17-96;  8:45  am] 
BILUNG  COOC  7710-FVW-P 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Raleaee  No.  34-38041 ;  File  No.  SR-Phlx- 
96-11] 

Setf-Regulatory  Organiiations; 
Philadelphia  Stock  Exchange,  Inc.; 
Order  Granting  Approval  to  Proposed 
Rule  Change  and  Notice  of  Filing  and 
Order  Granting  Accelerated  Approval 
of  Amendment  No.  2  to  Proposed  Rule 
Change  Relating  to  the  Exchange's 
Calculation  of  Settlement  Values  for 
Cash/Spot  Foreign  Currency  Option 
Contracts  C'3-0  Options") 

December  11, 1996. 

On  April  30, 1996,  the  Philadelphia 
Stock  Exchange,  Inc.  ("Phlx"  at 


"Exchange")  submitted  to  the  Securities 
and  Exchange  Commission  ("SEC"  or 
"Commission"),  pursuant  to  Section 
19(b)(1)  of  the  Securities  Exchange  Act 
of  1934  ("Act")  1  and  Rule  19b-4 
thereimder,^  a  proposed  rule  change  to 
permit  the  Exchange  to  calcvilate 
settlement  values  for  the  cash/spot 
Dollar  Denominated  Delivery  foreign 
currency  option  contracts  ("3-D 
options")  and  to  limit  the  Exchange's 
liability  in  connection  with  the 
calculation  and  dissemination  of  these 
settlement  values.  On  May  20, 1996,  the 
Exchange  submitted  Amendment  No.  1 
to  the  proposed  rule  change.^ 

The  proposed  rule  change,  along  with 
Amendment  No.  1,  was  published  for 
comment  in  the  Federal  Register  on 
Jime  25, 1996.*  On  August  22,  1996,  the 
Phlx  clarified  that  it  would  not  rely 
upon  the  proposed  limitation  of  liability 
clause  to  limit  the  Exchange's  liability 
for  intentional  misconduct  or  for  any 
violation  of  the  federal  securities  laws.' 
No  comments  were  received  on  the 
proposal.  This  order  approves  the 
proposal,  as  amended  by  Amendment 
No.  2. 

On  March  8, 1994,  the  Commission 
approved  trading  for  3-^  Foreign 
Ciurency  Options  on  the  Deutsche 
Mark."  Currently,  the  closing  settlement 
value  for  3-D  options  is  calculated  by  a 
market  information  vendor  acting  as  the 
Exchange's  designated  agent.  The 
market  information  vendor  will  collect 
the  bid  and  ofiier  quotations  for  the 
current  foreign  exchange  spot  price  from 
quotations  submitted  by  at  least  fifteen 
interbank  foreign  exchange  market 
participants,  which  the  designated  agent 
will  select  randomly  from  a  list  of 
twenty-five  active  interbank  foreign 
exchange  market  participants.  After 
discarding  the  five  highest  and  the  five 
lowest  bids  and  offers,  the  market 
information  vendor  averages  the 


» 15  U.&C  78«(b)(l). 
1 17  CFR  240.19b-4. 

*  See  lener  from  Murray  L.  Rou,  Vice  PrasidMIt 
and  Secretary,  Phlx,  to  Anthony  P.  Pecore, 
Attorney,  Division  of  Market  Regulation, -SEC  dated 
May  17, 1996  ("Amendment  No.  1").  The  changes 
contained  in  this  letter  were  supeivaded  by 
Amendment  No.  2.  See  infra  note  5.  '' 

*  Securities  Exchange  Act  Release  No.  S7323 
Oune  18, 1996)  61  FR  32S8a 

'  See  letter  from  Murray  L.  Ross,  Vice  President 
and  Secretary,  Phlx,  te  Anthony  P.  Pecora. 
Attorney,  Division  of  Market  Regulation,  SEC  dated 
August  21. 1996  ("Amendment  No.  2") 
(superseding  Amendment  No.  1). 

■  Securities  Exchange  Act  Release  No.  33732 
(Mar.  8. 1994),  59  FR  12023  (approving  File  Na  SR- 
Phlx-93-10).  Although  the  Commission  has 
approved  trading  for  3-D  Foreign  Currency  Options 
on  the  Japanese  Yen,  trading  in  these  securities  on 
the  Exchange  has  not  yet  begun.  Securities 
Exchange  Act  Release  No.  36505  (Nov.  22, 1995), 
60  FR  61277  (approving  File  No.  SR-4>blx-9S-(2). 
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remaining  ten  bids  and  offers  to  arrive 
at  a  closing  setdemant  price.' 

The  Phlx  proposes  to  amend  Phlx 
Rule  1057  to  pennit  the  Exchange  to 
choose  whether  it  will  calculate  the 
settlement  vdue  for  3-4)  options  itself 
or  employ  a  designated  market 
infonnatkm  vendor  as  an  agent  of  the 
Exchange  for  that  purpose.  ^  The 
Exchange  will  continue  to  use  the  same 
methodology  for  calcidating  the 
setUement  value  for  3-0  options  as 
described  in  Phlx  Ride  1057. 

The  Phlx  believes  that  calculating  its 
own  setdement  value  for  3-D  options 
will  enable  the  Exchange  to  exert 
control  over  the  assembly  of  this  value. 
The  Exchange  also  believes  that  the 
proposed  rule  change  will  reduce  the 
necessary  response  time  in  the  event 
there  is  a  problem  in  the  calculation  or 
dissemination  of  the  3-D  options 
setdement  value. 

The  Exchange  also  proposes  to  amend 
Phlx  Ride  1057  by  including  a 
"limitation  of  liability"  clause  that 
limits  the  Exchange's  liability  in 
connection  with  the  calculation  and 
dissemination  of  the  3-D  setdement 
value.  The  Exchange  believes  the 
limitation  of  liability  clause  wiU 
provide  added  protection  to  the 
Exchange  and  deviate  the  threat  of 
potentiaJ  liability  in  calculating  the  3- 
D  settlement  value.  In  this  regard,  the 
Phbc  acknowledges  that  the  proposed 
limitation  of  liability  clause  cannot  be 
relied  upon  by  the  Exchange  to  limit  its 
liability  for  intentional  misconduct  or 
for  any  violation  of  the  federal  securities 
laws.^ 

The  Commission  finds  that  the 
proposed  rule  change  is  consistent  with 
the  requirements  of  the  Act  and  the 
rules  and  regulations  thereunder 
applicable  to  a  national  securities 
exchange,  and,  in  particular,  with  the 
requirements  of  Section  6(b).*" 
Specifically,  the  Commission  believes 
the  proposal  is  consistent  with  the 
Section  6(b)(5)  >^  requirements  that  the 
rules  of  an  exchange  be  designed  to 
promote  just  and  equitable  principles  of 
trade,  to  £acilitate  transactions  in 


'The  Exchange  currently  has  a  proposal  pending 
at^e  Commission  that  would  modify  this 
•eRiement  value  fbraaula.  See  Securities  Exchange 
Act  Release  No.  38017  CDec  4. 1996)  (publishing 
notice  of  File  ^4o.  SR-PhU-96-44). 

■The  Exchange  does  not  intend  to  redesignate  the 
reporting  authority  on  a  regular  or  frequent  basis. 
Instead,  the  Exchange  will  select  a  reporting 
authority  with  the  intention,  to  the  extent  possible, 
that  the  selection  will  be  lasting.  Telephone 
conversation  between  Nandita  Yagnik,  New 
Products  Development,  Phlx.  and  Anthony  P. 
Pecora.  ARomey,  Division  of  Market  Regulation, 
SEC  (Dec  4, 1996). 

■See  Amendment  No.  2,  supnrnote  5. 

«»15U.S.C78fa)). 

"15U.S.C78f(bK5). 


securities,  to  prevent  fraudulent  and 
manipulative  acts  and.  in  general,  to 
protect  investors  and  the  public  interest. 

The  Commission  agrees  with  the 
Phlx's  assertion  that,  by  calculating  its 
own  settlement  value  for  3-D  options, 
investors  should  be  benefitted  because 
the  response  time  needed  in  the  event 
there  is  a  problem  in  the  calculation  or 
dissemination  of  the  3-D  options 
settlement  values  should  be  reduced.  In 
any  case,  the  same  methodology  for 
calculating  the  settlement  values,  as  set 
forth  in  Phlx  Rule  1057,  will  be  used, 
irrespective  of  whether  the  Phlx  or  a 
mai^t  information  vendor  is 
performing  this  function. 

With  regard  to  the  limitation  of 
liability  clause,  the  Commission  finds 
that  the  proposed  language  wiU  provide 
the  Phlx  with  protection  that  is 
substantively  similar  to  protection 
already  afibrded  other  self-regulatory 
organizations.* 2  Additionally,  because 
the  Phlx  represents  that  the  proposed 
rule  change  cannot  be  used  to  limit  its 
liability  for  intentional  misconduct  or 
for  any  violations  of  the  federal 
securities  laws,  the  Commission 
believes  that  the  proposal  will  protect 
investors  and  the  public  interest,  while 
also  serving  to  facilitate  transactions  in 
securities.  SpecificaUy,  entities,  such  as 
the  Phlx,  may  be  encouraged  to 
calculate  and  disseminate  setdement 
values.*'  Therefore,  these  derivative 

Eroducts,  which  are  found  to  provide 
edging  or  other  economic  fimcdons, 
should  remain  available  to  investors. 

Finally,  although  the  current  language 
in  the  "Characteristics  and  Risks  of 
Standardized  Options"  Options 
Disclosure  Document  ("ODD")  "• 
adequately  discloses  a  reporting 
authority's  limited  liabihty  regarding 
the  dissemination  of  index  values,  the 


"See  American  Stock  Exchange  Rule*  902C  and 
1003;  Chicago  Board  Options  Exchange  Rule  24.14; 
New  York  Stock  Exchange  Rule  702(b). 

"See,  Securities  Exchange  Act  Release  No.  34125 
(May  27. 1994).  S9  FR  29307  (approving  File  No. 
SR-Amex-«3-41). 

"Form  S-20  and  Rule  9b-l  establish  a  disclosure 
framework  specifically  tailored  to  the  informational 
needs  of  investors  in  standardized  options  that  are 
traded  on  national  securities  exchanges  and  cleared 
through  clearing  agencies  registered  as  such  under 
the  Act  Under  this  options  disclosure  system,  the 
exchange(s)  on  which  standardized  options  are 
listed  and  traded  must  prepare  an  ODD  that,  among 
other  things,  identifies  the  issuei^d  describes  the 
uses,  mechanics,  and  risks  of  options  trading  and 
other  matters  in  language  that  easily  can  be 
understood  by  the  general  investing  public  Broker- 
dealers  must  provide  a  copy  of  the  ODD  to  each 
customer  at  or  prior  to  the  approval  of  the 
customer's  account  for  trading  in  any  standardized 
option.  Any  amendment  to  the  ODD  must  be 
distributed  to  each  customer  whose  account  is 
approved  for  trading  the  options  class  for  which  the 
ODD  relates.  See  17  CFR  240.9b-l:  Securities 
Exchange  Release  No.  31910  (Feb.  23. 1993),  58  FR 
12280  (approving  File  No.  SR-ODD-93-1). 


Commission  believes  it  would  be  usefid 
if  this  language  was  more  prominent  in 
the  ODD.**  Therefore,  in  connection 
with  the  approval  of  this  proposal.  The 
Options  Clearing  Corporation  ("OCC") 
has  indicated  that  it  will  address  this 
issue  the  next  time  it  conducts  a  general 
revision  of  the  ODD.** 

The  Ckimmission  finds  good  cause  for 
approving  Amendment  No.  2  prior  to 
the  thirtiedi  day  after  the  date  of 
publication  of  notice  of  filing  thereof  in 
the  Federal  Register  because  this 
amendment  merely  conforms  the 
proposal  to  sinular  rules  of  other  self- 
regulatory  organizations.*'  Moreover, 
the  Commission  notes  that  prior 
proposals  by  other  SROs  to  limit  their 
liability  in  connection  with  the 
administration  of  new  proprietary 
indexes  and  proiducts  were  published  by 
the  Commission  for  the  full  statutory 
comment  period  without  any  comments 
being  received.*"  Therefore,  the 
Commission  believes  that  granting 
accelerated  approval  to  Amendment  No. 
2  is  appropriate  and  consistent  with 
Section  6(b)(5)  and  Section  19(b)(2)  of 
the  Act.*9 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  Amendment  No. 
2.  Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  N.W., 
Washington,  D.C.  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  fit>m  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  §  552,  will  be 
available  for  inspection  and  copying  at 
the  Commission's  Public  Reference 
Section,  450  Fifth  Street,  N.W., 
Washington,  D.C.  20549.  Copies  of  such 
filing  also  will  be  available  for 
inspection  and  copying  at  the  principal 
office  of  the  Phlx.  All  submissions 
should  refer  to  File  No.  SR-Phlx-96-11 
and  should  be  subnutted  by  (insert  date 
21  days  from  date  of  publication]. 


'^Currently,  this  information  appears  on  page* 
twenty-six  and  seventy-six  of  the  ODD. 

<•  See  letter  bxxa  James  C.  Yong,  First  Vice 
President  and  General  Counsel,  OCC,  to  Anthony  P. 
Pecora,  Attorney,  Division  of  Maf ket  f^ulation, 
SBC.  dated  November  6, 1996. 

"See  tupra  footnote  12  (listing  comparable 
rules). 

i*See,  e^.  Securities  Exchange  Act  Release  No. 
34125  (May  27. 1994).  59  FR  29307  (approving  File 
No.  SR-Amex-93-«l). 

>«15  U.S.C  78{(bX5)  and  78s(bM2). 
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It  is  therefore  ordered,  pursuant  to 
Section  19(b)(2)  of  the  Act,2o  that  the 
proposed  nile  change  (SR-Phlx-96-11), 
as  amended  by  Amendment  No.  2,  is 
approved. 

For  the  Commission,  by  die  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.*' 

Margarat  H.  McFariand. 
Deputy  Secretary.  -  '..     ' 

|FR  Doc.  96-32081  Filed  12-17-96;  8:45  am) 

BILUNQ  COOC  8010-01-M 


SMALL  BUSINESS  ADMINISTRATION 
[DeclaFStion  of  Disaster  Loan  Arsa  f2894] 

North  Carolina;  Declaration  of  Disaster 
Loan  Area  (Amendment  #5) 

In  accordance  with  a  notice  from  the 
Federal  Emergency  Management 
Agency,  dated  December  2, 1996,  the 
above-numbered  Declaration  is  hereby 
amended  to  extend  the  deadline  for 
filing  appUcations  for  physical  damage 
as  a  result  of  this  disaster  to  January  4. 
1997. 

All  other  information  remains  the 
same,  i.e.,  the  termination  date  for  fiUng 
applications  for  loans  for  economic 
injury  is  Jime  6, 1997. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  59002  and  59008) 

Dated:  December  6, 1996. 
Bernard  Kulik, 

Associate  Administrator  for  Disaster 
Assistance. 
(FR  Doc  96-32051  Filed  12-17-96;  8:45  am] 

BILUNQ  COOC  802»-01-P 


DEPARTMENT  OF  STATE 

[PubHc  Notice  2480] 

Bureau  of  Oceans  and  Intematfonal 
Environmental  and  Scientific  Affairs; 
Conservation  Measures  for  Antarctic 
Fishing  Under  the  Auspices  of  the 
Commission  for  the  Conservation  of 
Antarctic  Marine  Living  Resources 

AQENCY:  Bureau  of  Oceans  and 
International  Environmental  and 
Scientific  A&irs,  State. 
ACnON:  Notice. 


r 


SUHMNARY:  At  its  Fifteenth  Meeting  in 
Hobart,  Tasmania,  October  21  to 
November  1. 1996,  the  Commission  for 
the  Conservation  of  Antarctic  Marine 
Living  Resources  (CCAMLR),  of  which 
the  United  States  is  a  member,  adopted 
conservation  meastires,  pending 
coimtries'  approval,  pertaining  to 


«>lSUAC788(bH2). 

*i  17  CFR  200.3O-3(aXl2). 


fishing  in  the  CCAMLR  Convention 
Area  in  Antarctic  waters.  These  were 
agreed  upon  in  accordance  with  Article 
IX  of  the  Convention  for  the 
Conservation  of  Antarctic  M&rine  Living 
Resources.  The  measures  restrict  overall 
catches  of  certain  species  of  fish, 
prohibit  the  taking  of  certain  sp>ecies  of 
fish,  list  the  fishing  seasons,  define  the 
reporting  requirements,  and  specify 
measures  that  must  be  taken  to 
minimize  the  incidental  taking  of  non- 
target  species.  This  notice  lists  the 
conservation  measures  adopted  at  the 
Fifteenth  meeting  of  CCAMLR  and  the 
conservation  measures  remaining  in 
force  from  previous  years  which  are  not 
otherwise  addressed  by  U.S.  regulations 
(see  SUPPlflMENTARY  INFORMATION). 
Therefore,  this  notice  together  with  the 
U.S.  regulations  referenced  under 
SUPPLEMENTARY  INFORMATION  provide  a 
comprehensive  register  of  all  U.S. 
obUgations  under  CCAMLR. 

DATE:  Persons  wishing  to  comment  on 
the  measures  or  desiring  more 
information  should  submit  written 
comments  on  or  before  January  17. 
1997. 

FOR  FURTHER  INFORMATION  CONTACT: 
Erica  Keen,  Division  of  Polar  Affairs, 
Office  of  Oceans  Affairs  (OES/OA/PA), 
Room  5805,  Department  of  State, 
Washington.  DC  20520,  (202)  647-3262. 

SUPPLEMENTARY  INFORMATION: 
Individuals  interested  in  CCAMLR 
should  also  see  Federal  Register  Vol. 
61,  No.  130,  Friday  July  5, 1996  15  CFR 
part  902,  Subpart  G— Antarctic  Marine 
Living  Resources,  and;  CFR  Chapter 
m — International  Fishing  and  Related 
Activities,  part  300 — International 
Fisheries  Regulations,  Subpart  A — 
General;  Subpart  B — High  Seas 
Fisheries;  and  Subpart  G — Antarctic 
Marine  Living  Resources  for  other 
regulatory  measures  related  to 
conservation  and  management  in  the 
CCAMLR  Convention  area.  These 
regulations  give  effect  to  CCAMLR 
Conservation  Measures  which  are  not 
expected  to  change  from  year  to  year 
and  describe  the  process  for  regulating 
U.S.  fishing  in  the  Convention  area.  The 
regulations  include  sections  on:  Purpose 
and  scope;  Definitions;  Relationship  to 
other  treaties,  conventions,  laws  and 
regulations;  Procedure  for  according 
protection  to  CCAMLR  Ecosystem 
Monitoring  Program  Sites;  Scientific 
research;  Initiating  a  new  fishery; 
Exploratory  fisheries;  Reporting  and 
record  keeping  reqtiirements;  Vessel  and 
gear  identification;  Gear  disposal;  Mesh 
size;  Harvesting  permits;  Import 
permits:  Appointment  of  a  designa^ 
representative;  Prohibitions;  Facilitation 


of  enforcement  and  inspection;  and 
Penalties. 

Consaration  Measures  Adopted  at  the 
Fifteenth  Meeting  of  the  Cmnmission  on 
the  Conservation  of  Antarctic  Marine 
Living  Resources  (CCAMLR  XV) 

At  its  Fifteenth  Annual  Meeting  in 
Hobart,  Tasmania,  October  21  to 
November  1, 1996,  the  Commission  on 
the  Conservation  of  Antarctic  Marine 
Living  Resources  (CCAMLR)  revised 
several  of  its  previously  adopted 
Conservation  Measures  and  adopted  the 
additional  measures,  as  follows: 

Conservation  Measures  29/XV'-' 

Minimization  of  the  Incidental  Mortality, 
of  Seabirds  in  the  Course  of  Longline 
Fishing  or  Longline  Fishi&g  Research  in 
the  Convention  Area 

The  Commission 

Noting  the  need  to  reduce  the 
incidental  mortality  of  seabirds  during 
longline  fishing  by  minimizing  their 
attraction  to  fishing  vessels  and  by 
preventing  them  from  attempting  to 
seize  baited  hooks,  particularly  during 
the  period  when  the  lines  are  set. 

Adopts  the  following  measures  to 
reduce  the  possibility  of  incidental 
mortality  of  seabirds  during  longline 
fishing. 

1.  Fishing  operations  shall  be 
conducted  in  such  a  way  that  the  baited 
hooks  sink  as  soon  as  possible  after  they 
are  put  in  the  water  3.  Only  thawed  bait 
shall  be  used. 

2.  Longlines  shall  be  set  at  night  only 
(i.e.  during  the  hours  of  darkness 
between  the  times  of  nautical  twilight^ 
^].  During  longline  fishing  at  night,  only 
the  minimum  ship's  Ughts  necessary  for 
safety  shall  be  used. 

3.  The  dumping  of  offal  shall  be 
avoided  as  far  as  possible  while 
longlines  are  being  set  or  hauled;  if 
dis^arge  of  offal  is  imavoidable,  this 
discharge  shall  take  place  on  the 
opposite  side  of  the  vessel  to  that  where 
longlines  are  set  or  hauled. 

4.  Every  effort  should  be  made  to 
ensure  that  birds  captvu^d  aUve  during 
longlining  are  released  alive  and  that 
wherever  possible  hooks  are  removed 
without  jeopardizing  the  life  of  the  bird 
concerned. 

5.  A  streamer  line  designed  to 
discourage  birds  from  settling  on  baits 
during  deployment  of  longlines  shall  be 
towed.  Specification  of  the  streamer  line 
and  its  method  of  deployment  is  given 
in  the  Appendix  to  this  Measure.  Details 
of  the  construction  relating  to  the 
number  of  placement  of  swivels  may  be 
varied  so  long  as  the  effective  sea  * 
surfiaoe  covered  by  the  streamers  is  no 
less  than  that  covered  by  the  currently 
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specified  design.  £)etails  of  the  device 
dragged  in  die  water  in  order  to  create 
tension  in  the  line  may  also  be  varied. 
6.  Other  variations  in  the  design  of 
streamer  lines  may  be  tested  on  vessels 
carrying  two  observers,  at  least  one 
appointed  in  accordance  with  the 
CCAMLR  Scheme  of  International 
Scientific  Observation,  providing  that 
all  other  elements  of  this  Ck)nservation 
measure  are  complied  with.^ 

'  Except  for  waters  adjacent  to  the 
Keiguelen  and  Crozet  Islands. 

>  Except  for  waters  adjacent  to  the  Prince 
Edwards  Islands. 

'  Fat  vessels  using  the  Spanish  method  of 
longline  fishing,  weights  should  be  released 
before  line  tension  occurs;  wherever  possible 
weights  of  at  least  6  kg  mass  should  be  used, 
spaoed  at  20  m  intervals. 

*  Tlie  exact  time  of  nautical  twilight  are  set 
forth  in  the  Nautical  Almanac  tables  for  the 
relevant  latitude,  local  time  and  date.  All 
times  whether  for  ship  operations  or  observer 
reporting  shall  be  referenced  to  GMT. 


*  Wherever  possible,  setting  of  lines  should 
be  completed  at  least  three  hours  before 
sunrise  (to  reduce  loss  of  bait  to/catches  of 
white-chinned  petrels). 

*The  streamrer  lines  under  test  should  be 
constructed  and  operated  taking  full  account 
of  the  principles  set  out  in  WG-^MALF-e4/ 
19  (available  from  the  CXIAMLR  Secretariat): 
testing  should  be  carried  out  independently 
of  actual  commercial  fishing  and  in  a  manner 
consistent  with  the  spirit  of  Conservation 
Measure  65/XIL 

Appendix  to  Conservation  Measure 
29/XV 

1.  The  Streamer  line  is  to  be 
suspended  at  the  stem  from  a  point 
approximately  4.5  m  above  the  water 
and  such  that  the  line  is  directly  above 
the  point  v^ere  the  baits  hit  the  water. 

2.  The  streamer  line  is  to  be 
approximately  3  mm  diameter,  have  a 
Tniniirtiim  lei^jth  of  ISO  m  and  have  a 
device  at  the  end  to  create  tension  so 


that  the  main  line  streams  directly 
behind  the  ship  even  in  cross  winds. 

3.  At  5  m  intervals  commencing  from 
the  point  of  attachment  to  the  ship  five 
branch  streamers  each  comprising  two 
strands  of  approximately  3  mm  diameter 
cord  shoidd  be  attached.  The  length  of 
the  streamer  should  range  between 
approximately  3.5  m  nearest  the  ship  to 
approximately  1.25  m  for  the  fifth 
streamer.  When  the  streamer  line  is 
deployed  the  branch  streamers  should 
reach  the  sea  surface  and  periodically 
dip  into  it  as  the  ship  heaves.  Swivels 
shoiUd  be  placed  in  the  streamer  line  at 
the  towing  point,  before  and  after  the 
point  of  attachment  of  each  branch 
streamer  and  immediately  before  any 
weight  placed  on  the  end  of  the 
streamer  line.  Each  branch  streamer 
should  also  have  a  swivel  at  its 
attachment  to  the  streamer  line. 

atLUNQ  CODE  47ie-0»-M 


Towing  poim 


->'- 


Swivel 


Streamers        Streamer  line 


Weight  or  ocfaer  device 
for  creating  tension 


MUMQ  COM  4710-W-C 

Conservation  Measure  63/XV 

Regulation  of  the  Use  and  Disposal  of 
Plastic  Packaging  Bands  on  Fishing 
Vessels. 

The  Conmiission 

Recollecting  that  for  many  years  it  has 
received  evidence  from  the  Scientific 
Committee  that  siibstantial  numbers  of 
Antarctic  fur  seals  have  been  entangled 
and  killed  in  plastic  packaging  bands  in 
the  Convention  Area. 

Noting  that,  despite  the 
recommendation  of  CCAMLR  and  the 
provisions  of  the  marpol  Convention 


and  its  Annexes  which  prohibit  the 
jettisoning  of  all  plastics  at  sea, 
substantial  entanglement  of  fur  seals  is 
still  continuing. 

Recognizing  that  the  bait  boxes  used 
on  fishing  vessels  in  particular  and 
other  packages  in  general  need  not  be 
secured  by  plastic  packaging  bands 
because  suitable  alternatives  exist 

Agrees  to  adopt  the  following 
Conservation  Measure,  to  reduce  the 
incidental  mortality  of  Antarctic  fur 
seals  due  to  entanglement,  in 
accordance  with  Article  DC  of  the  '■  ^ 
Convention.  -i 


1.  The  use  of  fishing  vesseb  of  plastic 
packaging  bands  to  secure  bait  boxes 
shall  be  prohibited. 

2.  The  use  of  other  plastic  packaging 
bands  for  other  purposes  on  fishing 
vessels  which  do  not  use  on-board 
incinerators  (closed  systems)  shall  be 
prohibited. 

e.  Any  packaging  bands,  once 
removed  fit>m  packages,  shall  be  cut,  so 
that  they  do  not  form  a  continuous  loop 
and  at  the  earliest  opportunity  burned 
in  the  on-board  incinerator. 

4.  Any  plastic  residue  shall  be  stored 
on  board  the  vessel  until  reaching  port 
and  in  no  case  discarded  at  sea. 
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Conservation  Measure  90/XV 

Experimental  Harvest  Regime  for  the 
Crab  Fishery  in  Statistical  Subarea  48.3 
for  the  Seasons  1996/97  and  1997/98 

The  following  measures  apply  to  all 
crab  fishing  within  Statistical  Subarea 
48.3  for  the  1996/97  and  1997/98  fishing 
seasons.  Every  vessel  participating  in 
the  crab  fishery  in -Subarea  48.3  shall 
conduct  fishing  operations  in 
accordance  with  an  experimental       ^ 
harvest  regime  as  outlined  below: 

1.  The  experimental  harvest  regime 
shall  consist  of. at  least  two  phases.  Each 
vessel  participating  in  the  fishery  shall 
complete  all  of  the  phases.  Phase  1  shall 
be  conducted  during  the  first  season 
that  a  vessel  participates  in  the 
experimental  harvest  regime.  Phase  2, 
and  any  additional  phases^  shall  be 
completed  in  the  next  season  of  fishing. 

2.  Vessels  shall  conduct  Phase  1  of  the 
experimental  harvest  regime  at  the  start 
of  their  first  season  participation  in  the 
crab  fishery.  For  the  purposes  of  Phase 
1,  the  following  conditions  shall  apply: 

(i)  Phase  1  shaU  be  defined  as  a 
vessel's  first  200,000  pot  hours  of  effort 
at  the  start  of  its  first  fishing  season; 

(ii)  Every  vessel  conducting  Phase  1 
shall  expend  its  first  200,000  pot  hours 
of  effort  within  a  total  area  delineated 
by  twelve  blocks  of  0.5;  latitude  by  liO; 
longitude.  For  the  purposes  of  this 
Conservation  Measure,  these  blocks 
shall  be  numbered  A  to  L.  In  Annex  90/ 
A,  the  blocks  are  illustrated  (Figure  1), 
and  the  geographic  position  is  denoted 
by  the  coordinates  of  the  northeast 
comer  of  the  block.  For  each  string,  pot 
hours  shall  be  calculated  by  taking  the 
total  number  of  pots  on  the  string  and 
multipljdng  that  nimiber  by  the  soak 
time  (in  hours)  for  that  string.  Soak  time 
shall  be  defined  for  each  string  as  the 
time  between  start  of  setting  and  start  of 
hauling; 


(iii)  Vessels  shall  not  fish  outside  the 
area  delineated  by  the  0.5"  latitude  by 
1.0"  longitude  blocks  prior  to 
completing  Phase  1; 

(iv)  During  Phase  1,  vessels  shall  not 
expend  more  than  30,000  pot  hours  in 
any  single  block  of  0.5"  latitude  by  1.0" 
longitude. 

(v)  If  a  vessel  returns  to  port  before  it 
has  expended  200,000  pot  hours  in 
Phase  1,  the  remaining  pot  hours  shall 
be  expended  before  it  can  be  considered 
that  the  vessel  has  completed  Phase  1; 
and 

(vi)  After  completing  200,000  pot 
hours  of  experimental  fishing,  it  shall  be 
considered  that  vessels  have  completed 
Phase  1  and  shall  commence  fishing  in 
a  normal  fashion. 

3.  Normal  fishing  operations  shall  be 
conducted  in  accordance  with  the 
regulations  set  out  in  Conservation 
Measure  104/XV. 

4.  For  the  purposes  of  implementing 
normal  fishing  operations  after  Phase  1 
of  the  experimental  harvest  regime,  the 
Ten-day  Catch  and  Effort  Reporting 
System  set  out  in  Conservation  Measure 
61/XII  shall  apply. 

5.  Vessels  shall  conduct  Phase  2,  and 
any  additional  phases,  of  the 
experimental  harvest  regime  during 
their  second  season  of  participation  in 
the  crab  fishery.  If  any  vessel  initiates 
Phase  1  of  the  experimental  harvest 
regime  during  the  1996/97  or  1997/98 
fishing  seasons,  the  Scientific 
Committee,  and  its  Worifdng  Group  on 
Fish  Stock  Assessment,  shall  advise  the 
Commission  on  an  appropriate 
experimental  harvest  strategy,  Phase  2, 
for  the  following  fishing  season.  This 
advice  shall  include  provisions  for 

(i)  Requiring  each  vessel  to  expend 
approximately  one  month  of 
experimental  fishing  effort  during  its 
second  season  of  participation  in  the 
experimental  harvest  regime;  and 


(ii)  A  data  collection  and  submission 
pohcy  appropriate  to  the  experimental 
fishing  strategy  that  is  being 
recommended. 

6.  Data  collected  during  the 
experimental  harvest  regime  in  both 
Phase  1  and  Phase  2  up  to  30  June  in 
any  split-year  shall  be  submitted  to 
CCAMLR  by  31  August  of  the  following  j 
split-year. 

7.  Vessels  that  complete  all  phases  of 
the  experimental  harvest  regime  shall 
not  be  required  to  conduct  experimental 
fishing  in  future  seasons.  However, 
these  vessels  shall  abide  by  the  | 
guidelines  set  forth  in  Conservation         i 
Measure  104/XV.  { 

8.  Fishing  vessels  shall  participate  in 
the  experimental  harvest  regime 
independently  (e.g.  vessels  may  not         ' 
cooperate  to  complete  phases  of  the 
experiment). 

9.  Crabs  captured  during  the 
experimental  harvest  regime  shall  be 
considered  part  of  the  prevailing  TAC 
for  the  current  fishing  season  (e.g.  for 
1996/9.7,  ex]>erimental  catches  shall  be 
considered  part  of  the  1.600-ton  TAC 
outlined  in  Conservation  Meastue  104/ 
XV). 

10.  All  vessels  participating  in  the 
experimental  harvest  regime  shall  cany 
at  least  one  scientific  observer  onboard 
during  all  fishing  activities. 

11.  The  experimental  harvest  regime 
shall  be  instituted  for  a  period  of  two 
split-years  (1996/97  and  1997/98).  and 
the  details  of  the  regime  may  be  revised 
by  the  Commission  during  this  period  of 
time.  Fishing  vessels  that  b^in 
experimental  fishing  in  the  1997/98 
season  must  complete  the  regime  during 
the  1998/00  season. 

Annex  90/A, — ^Locations  of  Fishing 
Areas  for  the  Experimental  Harvest 
Regime  of  the  Exploratory  Crab  Fishery 
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Figure  1 :  Operations  area  for  Phase  1 
of  the  experimental  harvest  regime  for 
the  crab  fishery  in  Subarea  48.3. 

Conservation  Measure  99/XV 

New  Fishery  for  Martialia  hyadesi  in 
Statistical  Subarea  48.3  in  the  1996/97 
Season 

The  Commission 

Welcoming  the  notification  of  the 
Republic  of  Korea  and  the  UK  of  their 
intention  to  conduct  a  new  fishery  in 
Statistical  Subarea  48.3  for  Martialia 
hyadesi  in  the  1996/97  season,  adopts 
the  following  Conservation  Measure  in 
accordance  with  Conservation  Measure 
31/x: 

1.  Fishing  for  Martialia  hyadesi  in 
Statistical  Subarea  48.3  shall  be  limited 
to  the  new  fishery  by  the  Republic  of 
Korea  and  the  UK.  The  catch  shall  be 
limited  to  2,500  tons. 

2.  For  the  purposes  of  this  new 
fishery,  the  fishing  season  is  defined  as 
the  period  between  November  2, 1996 
and  the  end  of  the  Commission  meeting 
in  1997. 

3.  For  the  purposes  of  implementing 
this  Conservation  Measiire: 

(i)  The  Ten-day  Catch  and  Effort 
Reporting  System,  as  set  out  in 


Conservation  Measure  61/XII  shall 
apply; 

(ii)  The  data  required  to  complete  the 
CCAMLR  standard  fine-scale  catch  and 
effort  data  form  for  squid  jig  fisheries 
(Form  C3,  latest  version)  shall  be 
reported  from  each  vessel.  These  data 
shall  include  numbers  of  seabirds  and 
marine  mammals  of  each  species  caught 
and  released  or  killed.  These  data  shall 
be  reported  to  CCAMLR  by  August  31, 
1997  for  catches  taken  prior  to  July  31, 
1997;  and 

(iii)  Data  on  catches  taken  between 
July  31, 1997  and  August  31,  1997  shall 
be  reported  to  CCAMLR  by  September 
30, 1997  so  that  the  data  will  be 
available  to  the  1997  meeting  of  the 
Working  Group  on  Fish  Stock 
Assessment. 

4.  Each  vessel  participating  in  the 
new  fishery  for  Martialia  hyadesi  during 
the  1996/97  season  shall  have  a 
scientific  observer  on  board,  if  possible 
appointed  according  to  the  CCAMLR 
Scheme  of  International  Scientific 
Observation. 

Conservation  Measure  100/XV 

Prohibition  of  Directed  Fishery  on 
Gobionotothen  gibberifrons, 
Chaenocephalus  aceratus, 
Pseudochaenichtys  georgianus. 


Lepidonotothen  squamifrons  and 
Patagonotothen  guntheri  in  Statistical 
Subarea  48.3  for  the  1996/97  Season. 

This  Conservation  Measure  is  adopted 
in  accordance  with  Conservation 
Measure  7/V: 

Directed  fishing  on  Gobionotothen 
gibberifrons,  Chaenocephalus  aceratus, 
Pseudochaenichthys  georgianus, 
Lepidonotothen  squamifrons  and 
Patagonotothen  guntheri  in  Statistical 
Subarea  48.3  is  prohibited  in  the  1996/ 
97  season,  defined  as  the  period  from 
November  2, 1996  to  the  end  of  the 
Commission  meeting  in  1997. 

Conservation  Measure  101 /XV 

Catch  Limit  on  Dissostichus 
eleginoides  in  Statistical  Subarea  48.4 
for  the  1996/97  Season. 

1.  SUtistical  Subarea  48.4  in  the  1996/ 
97  season  shall  be  limited  to  28  tons. 

2.  The  total  catch  of  Dissostichus 
eleginoides  for  the  purposes  of  the 
Fishery  for  Dissostichus  eleginoides  in 
Statistical  Subarea  48.4,  the  1996/97 
fishing  season  is  defined  as  the  period 
from  March  1  to  August  31, 1997,  or 
until  the  TAC  for  Dissostichus 
eleginoides  in  Subarea  48.4  is  reached, 
or  until  the  TAC  for  Dissostichus 
eleginoides  in  Subarea  48.3,  as  specified 
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in  Conservation  Measure  102/XV  is 
reached,  whichever  is  sooner. 

3.  Each  vessel  participating  in  the 
DissosUchus  eleginoides  fishery  in 
Statistical  Subarea  48.4  in  the  1996/97 
season  shall  have  at  least  one  scientific 
observer,  including  one  appointed  in 
accordance  with  the  CCAMLR  Scheme 
of  International  Scientific  Observation, 
on  board  throughout  all  fishing 
activities  within  the  fishing  period. 

4.  For  the  purpose  of  implementing 
this  Conservation  Measure: 

(i)  The  Five-day  Catch  and  Effort 
Reporting  System  set  out  in 
Conservation  Measure  51/XII  shall 
apply  in  the  1996/97  season, 
commencing  on  March  1. 1997;  and 

(ii)  The  Monthly  Fine-scale  Effort  and 
Biological  Data  Reporting  System  set  out 
in  Conservation  Measure  117/XV  shall 
apply  in  the  1996/97  season, 
commencing  on  March  1, 1997. 

5.  Directed  fishing  shall  be  by     ' 
longlines  only.  The  use  of  all  other 
methods  of  directed  fishing  for 
Dissostichus  eleginoides  in  Statistical 
Subarea  48.4  shall  be  prohibited. 

Conservation  Measure  102/XV 

Limits  on  the  Fishery  for  Dissostichus 
eleginoides  in  Statisticid  Subarea  48.3 
for  the  1996/97  Season 

This  Conservation  Measure  is  adopted 
in  accordance  with  Conservation 
Measure  7/V: 

1.  The  total  catch  of  Dissostichus 
eleginoides  in  Statistical  Subarea  48.3  in 
the  1996/97  season  shall  be  limited  to 
5,000  ton. 

2.  For  the  purposes  of  the  fishery  for 
Dissostichus  eleginoides  in  Statistical 
Subarea  48.3,  the  1996/97  fishing  season 
is  defined  as  the  period  from  March  1 

to  August  31  1997,  or  imtil  the  TAC  is 
reached,  whichever  is  the  sooner. 

3.  Each  vessel  participating  in  the 
Dissostichus  eleginoides  fishery  in 
Statistical  Subarea  48.3  in  the  1996/97 
season  shall  have  at  least  one  scientific 
observer,  including  one  appointed  in 
accordance  with  the  CCAMLR  Scheme 
of  International  Scientific  Observation, 
on  board  throughout  all  fishing 
activities  within  the  fishing  period. 

4.  For  the  purpose  of  implementing 
this  Conservation  Measure: 

(i)  The  Five-day  Catch  and  Effort 
Reporting  System  set  out  in 
Conservation  Measiue  51/XII  shall 
apply  in  the  1996/97  season, 
commencing  on  March  1, 1997;  and 

(ii)  The  Monthly  Fine-scale  Effort  and 
Biological  Data  Reporting  System  set  out 
in  Conservation  Measure  117/XV  shall 
apply  in  the  1996/97  season, 
commencing  on  March  1, 1997. 

5.  Directed  fishing  shall  be  by 
longlines  only.  The  use  of  all  other 


methods  of  directed  fishing  for 
Dissostichus  eleginoides  in  Statistical 
Subarea  48.3  shall  be  prohibited. 

Conservation  Measure  103 /XV 

Precautionary  tac  for  Electroha 
carlsbergi  in  Statistical  Subarea  48.3  for 
the  1996/97  Season 

This  Conservation  Measure  is  adopted 
in  accordance  with  Conservation 
Measure  7/V: 

1.  For  the  purposes  of  this 
Conservation  Measure  the  fishing 
season  for  Electrona  carlsbergi  is 
defined  as  the  period  bom  November  2, 
1996  to  the  end  of  the  Commission 
meeting  in  1997. 

2.  The  total  catch  of  Electrona 
carlsbergi  in  the  1996/97  season  shall 
not  exceed  109,000  tons  in  Statistical 
Subarea  48.3. 

3.  In  addition,  the  total  catch  of 
Electrona  carlsbergi  in  the  1996/97 
season  shall  not  exceed  14,500  ton  in 
the  Shag  Rocks  region,  defined  as  the 
area  bounded  by  52;30»  S,  40;W;  52;30'* 
S,  44;W;  54;30'  S.  40;W  and  54;30«  S, 
44:W. 

4.  In  the  event  that  the  catch  of 
Electrona  carlsbergi  is  expected  to 
exceed  20,000  tons  in  the  1996/97 
season,  a  survey  of  stock  biomass  and 
age  structure  shall  be  conducted  during 
that  season  by  the  principal  fishing 
nations  involved.  A  full  report  of  this 
survey  including  data  on  stock  biomass 
(specifically  including  area  siuveyed, 
survey  design  and  density  estimates), 
age  structure  and  the  biological 
characteristics  of  the  by-catch  shall  be 
made  available  in  advance  for 
discussion  at  the  1997  meeting  of  the 
Working  Group  on  Fish  Stock 
Assessment. 

5.  The  directed  fishery  for  Electrona 
carlsbergi  in  Statistical  Subarea  48.3 
shall  close  if  the  by-catch  of  any  of  the 
species  named  in  Conservation  Measure 
95/XrV  reaches  its  by-catch  limit  or  if 
the  total  catch  of  Electrona  carlsbergi 
reaches  109,000  tons,  whichever  comes 
first. 

6.  The  directed  fishery  for  Electrona 
carlsbergi  in  the  Shag  Rocks  region  shall 
close  if  tiie  by-catch  of  any  of  the 
species  named  in  Conservation  Measure 
95/XIV  reaches  its  by-catch  limit  or  if 
the  total  catch  of  Electrona  carlsbergi 
reaches  14,500  tons,  whichever  comes 
first. 

7.  If,  in  the  course  of  the  directed 
fishery  for  Electrona  carlsbergi,  the 
catch  of  any  one  haul  of  any  species 
other  than  the  target  species  exceeds  5% 
of  the  total  catch  by  weight,  the  fishing 
vessel  shall  move  to  another  fishing 
location  at  least  5  n  miles  distant.  >  The 
fishing  vessel  shall  not  fish  within  5  n 


miles  of  the  location  in  which  the  catch 
of  species,  other  than  #»e  target  species, 
exceeded  5%,  for  a  period  of  at  least  five 
days.  2 

8.  For  the  purpose  of  implementing 
this  Conservation  Measiue: 

(i)  The  Catch  Reporting  System  set  out 
in  Conservation  Measure  40/X  shall 
apply  in  the  1996/97  season;  and 

(ii)  The  Monthly  Fine-scale  Effort  and 
Biological  Data  Reporting  System  set  out 
in  Conservation  Measure  117/XV  shall 
also  apply  in  the  1996/97  season.  For 
the  purposes  of  Conservation  Measiue 
117/XV.  the  target  species  is  Electrona 
carlsbergi,  and  by-catch  species  are 
defined  as  any  cephalopoid,  Crustacea  or 
fish  species  other  than  Electrona 
carlsbergi.  For  the  purpose  of  paragraph 
6(ii)  of  Conservation  Measure  117/XV  a 
representative  sample  shall  be  a 
minimum  of  500  fish. 

>  This  provision  is  adopted  pending  the 
adoption  of  a  more  appropriate  definition  of 
a  fishing  locations  by  the  Commission. 

2  The  specified  period  is  adopted  in 
accordance  with  the  reporting  period 
specified  In  Conservation  Measure  51/XII, 
pending  the  adoption  of  a  more  appropriate 
pwriod  by  the  Commission. 

Conservation  Measure  104/XV 

Limits  on  the  Crab  Fishery  in  Statistical 
Subarea  48.3  in  the  1996/97  Season 

The  following  Conservation  Measure 
is  adopted  in  accordance  with 
Conservation  Measure  7/V: 

1.  The  crab  fishery  is  defined  as  any 
commercial  harvest  activity  in  which 
the  target  species  is  any  member  of  the 
crab  group  (Order  Decapoda,  Suborder 
Reptantia). 

2.  In  Statistical  Subarea  48.3,  the  crab 
fishing  season  is  defined  as  the  period 
from  2  November  1996  to  end  of  the 
Cranmission  meeting  in  1997,  or  imtil 
the  TAC  is  reached,  whichever  is 
sooner. 

3.  The  crab  fishery  shall  be  limited  to 
one  vessel  per  Member. 

4.  The  total  catch  of  crab  bom 
Statistical  Subarea  48.3  shall  not  exceed 
1,600  tons  during  the  1996/97  crab 
fishing  season. 

5.  Each  Member  intending  to 
participate  in  the  crab  fishery  shall 
notify  the  CCAMLR  Secretariat  at  least 
three  months  in  advance  of  starting 
fishing  of  the  name,  type,  size, 
registration  number,  radio  call  sign,  and 
research  and  fishing  operations  plan  of 
the  vessel  that  the  Member  has 
authorized  to  participate  in  the  crab 
fishery. 

6.  All  vessels  fishing  for  crab  shall 
report  the  following  data  to  CCAMLR  by 
August  31,  1997  for  crabs  caught  prior 
toJuly31,1997: 
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(i)  The  lcx:ation,  date,  depth,  fishing 
e£Fort  (number  a^d  spacing  of  pots  and 
soak  time),  and  catch  (numbers  and 
weight]  of  commercially  sized  crabs 
(reported  on  as  fine  a  scale  as  possible, 
but  no  coarser  than  0.5;  latitude  by  1.0; 
longitude]  for  each  10-day  period; 

(ii)  The  species,  size,  and  sex  of  a 
representative  subsample  of  crab 
sampled  according  to  the  procedure  set 
out  in  Annex  104M  (between  35  and  50 
crabs  shall  be  sampled  every  day  from 
the  line  hauled  just  prior  to  nooa)  and 
by-catch  caught  in  traps;  and 

(iii)  Other  relevant  data,  as  possible, 
according  to  the  requirements  set  out  in 
Annex  104/ A. 

7.  For  the  purposes  of  implementing 
this  Conservation  Measure,  the  Ten-day 
Catch  and  Effort  Reporting  System  set 
out  in  Conservation  Measure  61/XII 
shall  apply. 

-     8.  Data  on  catches  taken  between  July 
31,  1997  and  August  31.  1997  shall  be 
reported  to  CCAMLR  by  September  30, 
1997  so  that  the  data  will  be  available 
to  the  Working  Group  on  Fish  Stock 
Assessment. 

9.  Crab  fishing  gear  shall  be  limited  to 
the  use  of  crab  pots  (traps).  The  use  of 
all  other  methods  of  catching  crabs  (e.g., 
bottom  trawls)  shall  be  prohibited. 

10.  The  crab  fishery  shall  be  limited 
to  sexually  mature  male  crabs — all 
female  and  undersized  male  crabs 
caught  shall  be  released  unharmed.  In 
the  case  of  Paralomis  spinosissima  and 
P.  formosa,  males  with  a  minimimi 
carapace  width  of  102  mm  and  90  mm, 
respectively,  may  be  retained  in  the 
catch. 

11.  Crab  processed  at  sea  shall  be 
fit>Z8n  as  crab  sections  (minimum  size 
of  crabs  can  be  determined  using  crab 
sections). 

Annex  104 /A 

Data  Requirements  on  the  Crab  Fishery 
in  Statistical  Subarea  48.3 

Catch  and  Effort  Data:  Cruise 
Descriptions:  Cruise  code,  vessel  code, 
permit  number,  year. 

Pot  Descriptions:  Diagrams  and  other 
information,  including  pot  shape, 
dimensions,  mesh  size,  funnel  position, 
aperture  and  orientation,  number  of 
chambers,  presence  of  an  escape  port. 

Effort  Descriptions:  Date,  time, 
latitude  and  longitude  of  the  start  of  the 
set,  compass  bearing  of  the  set,  total 
number  of  pots  set.  spacing  of  pots  on 
the  line,  number  of  pots  lost,  depth, 
soak  time,  bait  type. 

Catch  Descriptions:  Retained  catch  in 
numbers  and  weight,  by-catch  of  all 
species  (see  Table  1),  incremental  record 
number  for  linking  with  sample 
information. 


Table  1.— Data  Requirements  for 
By-CatCh  Species  in  the  Crab 
Fishery  in  Statistical  Subarea 
48.3. 


• 

Species 

Data  requiremenis 

Dissostichus 

ateginoirtes. 
Notothenia  rossii 

Other  Species 

Numbers  and  esti- 
mated total  weighL 

Numbers  arxJ  esti- 
mated total  weighL 

Estimated  total 

weighL 

Biological  Data:  For  these  data,  crabs 
are  to  be  sampled  from  the  line  faiaiUed 
just  prior  to  noon,  by  collecting  the 
entire  contents  of  a  number  of  pots 
spaced  at  intervals  along  the  line  so  that 
between  35  and  50  specimens  are 
represented  in  the  subsample. 

Cruise  Descriptions:  Cruise  code, 
vessel  code,  permit  number. 

Sample  Descriptions:  Date,  position  at 
start  of  the  set,  compass  bearing  of  the 
set,  line  nimiber. 

Data:  Species,  sex,  length  of  at  least  35 
individuals,  presence/absence  of 
rhizocephalan  parasites,  record  of  the 
destination  of  the  crab  (kept,  discarded, 
destroyed),  record  of  the  pot  niunber 
fix>m  which  the  crab  comes. 

Conservation  Measure  105/XV 

LimiUtion  of  Total  Catch  of 

Lepidonotothen  squamifrons  in 
Statistical  Division  58.4.4  (Ob  and  Lena 
Banks)  in  the  1996/97  Season. 

The  Commission 

Noting  the  intention  of  Ukraine  to 
undertake  a  scientific  survey  of  the 
design  approved  by  the  Scientific 
Committee  in  1994  (CCAMLR-Xm, 
paragraphs  8.52  and  8.53)  during  the 
1996/97  season, 

Adopts  the  following  Conservation 
Measure: 

1.  The  total  catch  of  Lepidonotothen 
squamifrons  in  Statistical  Division 
58.4.4  in  the  1996/97  season  shall  be 
limited  to  1  150  tons,  and  shall  be  made 
up  of  715  tons  on  Lena  Bank  and  435 
tons  on  Ob  Bank. 

2.  For  the  purposes  of  this 
conservation  measure  the  1996/97 
season  is  defined  as  the  period  from 
November  2, 1996  to  the  end  of  the 
Commission  meeting  in  1997. 

3.  For  the  purpose  of  implementing 
this  Conservation  Measure:  (i)  The  Five- 
Day  Catch  and  Effort  Reporting  System 
set  out  in  Conservation  Measure  51/XII 
shall  apply  in  the  1996/97  season 
commencing  on  November  2, 1996; 

(ii)  The  Monthly  Fine-Scale  Effort  and 
Biological  Data  Reporting  System  set  out 
in  Conservation  Measure  117/XV  shall 
apply  for  the  target  species     -     .*  .. 


Lepidonotothen  squamifrons,  and  the 
by-catch  species  Dissostichus 
eleginoides  in  the  1996/97  season, 
commencing  on  November  2, 1996; 

(iii)  Age  frequency,  length  fivquency 
and  age/length  keys  for  Lepidonotothen 
squamifrons,  IXssostichus  eleginoides 
and  any  other  species  forming  a 
significant  part  of  the  catch  shall  be 
collected  and  reported  to  each  annual 
meeting  of  the  Working  Group  on  Fish 
Stock  Assessment  for  each  Bank 
separately  on  forms  B2  and  B3;  and 

(iv)  The  fishery  for  Lepidonotothen 
squamifrons  shall  be  subject  to  review  at 
the  1997  annual  meetings  of  the 
Scientific  Committee  and  the 
Commission. 

4.  Each  vessel  participating  in  the 
fishery  in  Statistical  Division  58.4.4  in 
the  1996/97  season  shall  have  a 
scientific  observer,  appointed  in 
accordance  with  the  Scheme  of . 
International  Scientific  Observation  of 
CCAMLR,  on  board  throughout  all 
fishing  activities  within  the  fishing 
period. 

Conservation  Measure  106/XV 

Precautionary  Catch  Limitation  on 
Euphausia  superba  in  Statistical 
Division  58.4.1. 

The  total  catch  of  Euphausia  superba 
in  Statistical  Division  58.4.1  shall  be 
limited  to  775,000  tons  in  any  fishing 
season.  A  fishing  season  begins  on  July 
1,  and  finishes  on  June  30,  Uie  following 
year. 

This  limit  shall  be  kept  under  review 
by  the  Commission,  taking  into  account 
the  advice  of  the  Scientific  Committee. 
For  the  purposes  of  implementing  this 
Conservation  Measure,  the  catches  shall 
be  reported  to  the  Commission  on  a 
monthly  basis. 

Conservation  Measure  107/XV 

Limitation  of  the  Total  Catch  of 
Champsocephalus  gunnari  in  Statistical 
Subarea  48.3  in  the  1996/97  Season. 

The  Commission  adopted  this 
Conservation  Measure  in  accordance 
with  Conservation  Measure  7/v: 

1.  The  total  catch  of 
Champsocephalus  gunnari  in  the  1996/ 
97  season  shall  not  exceed  13,000  tons 
in  Statistical  Subarea  48.3. 

2.  The  fishery  for  Champsocephalus 
gunnari  in  Statistical  Subarea  48.3  shall 
close  if  the  by-catch  of  any  of  the 
species  listed  in  Conservation  Measure 
95/XIV  reaches  its  by-catch  limit  or  if 
the  total  catch  of  Champsocephalus 
'gunnari  reaches  13.000  tons,  whichever 
comes  first. 

3.  If.  in  the  course  of  the  directed 
fishery  for  Champsocephalus  gunnari, 
the  by-catch  in  any  one  haul  of  any  of 
the  species  named  in  Conservation 
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Measures  95/XIV  exceeds  5%  of  the 
total  weight  by  catch,  the  fishing  vessel 
.(k«hall  move  to  another  location  at  least 
5n  miles  distant.  *  The  fishing  vessel 
shall  not  return  to  the  location  where 
the  by-catch  exceeded  5%,  for  a  period 
of  at  least  five  days.' 

4.  The  use  of  bottom  trawls  in  the 
directed  fishery  for  Champsocephalus 
gunnah  in  Statistical  Subarea  48.3  is 
prohibited. 

5.  The  fishery  for  Champsocephalus 
gunnari  in  Statistical  Subarea  48.3  shall 
be  closed  bom  May  1, 1997  until  the 
end  of  the  Commission  meeting  in  1997. 

6.  Any  vessel  of  any  Member 
intending  to  participate  in  the  directed 
fishery  for  Champsocephalus  guwiari  in 
Statistical  Subarea  48.3  during  the  1996/ 
97  season  shall  be  required  to  undertake 
a  scientific  survey  carried  out  in 
accordance  with  the  survey  design 
specified  in  the  Draft  Manual  for  Bottom 
Trawl  Surveys  in  the  Convention  Area 
(SC-CCAMLR-XI,  Annex  5,  Appendix 
H,  Attachment  E).  A  list  of  proposed 
trawl  survey  stations  shall  be 
transmitted  to  the  Executive  Secretary  at 
least  one  mpnth  before  the  start  of  the 
survey. 

7.  Each  vessel  participating  in  the 
directed  fishery  for  Champsocephalus 
gunnari  in  Subarea  48.3  in  the  1996/97 
season  shall  have  a  scientific  observer, 
appointed  in  accordance  with  the 
CCAMLR  Scheme  of  International 
Scientific  Observation,  on  board 
throughout  all  fishing  activities  within 
the  fishing  period. 

8.  For  the  piupose  of  implementing 
paragraphs  1  and  2  of  this  Conservation 
Measure: 

(i)  The  Five-day  Catch  and  Effort 
Reporting  System  set  out  in 
Conservation  Measure  51/XII  shall 
apply  in  the  1996/97  season;  and 

(ii)  The  Monthly  Fine-scale  Effort  and 
Biological  Data  Reporting  System  set  out 
in  Conservation  Measure  117/XV  shall 
apply  for  Champsocephalus  gunnari. 

^  This  provision  is  adopted  pending  the 
adoption  of  a  more  appropriate  definition  of 
a  fisliing  location  by  the  Commission. 

'The  specified  period  is  adopted  in 
accordance  with  the  reporting  period 
specified  in  Conservation  Measure  51/XII,  . 
pending  the  adopticm  of  a  more  appropriate  ' 
period  by  the  Commission. 

Conservation  Measure  109/XV 

Limits  on  the  fishery  for  Dissostichus 
eleginoides  in  Statistical  Division  58.5.2 
for  the  1996/97  Season. 

1.  The  total  catch  of  Dissostichus 
eleginoides  in  Statistical  Division  58.5.2 
in  the  1996/97  season  shall  not  exceed 
3,800  tons. 

2.  For  the  purposes  of  this  fishery,  the 
1996/97  season  is  defined  as  the  period 


from  November  2, 1996  to  August  31, 
1997,  or  until  the  TAC  is  reached, 
whichever  is  the  sooner. 

3.  The  TAC  may  only  be  taken  by 
trawling. 

4.  Eadi  vessel  participating  in  the 
Dissostichus  eleginoides  fishery  in 
Statistical  Division  58.5.2  in  the  1996/ 
97  season  shall  have  at  least  one 
scientific  observer,  and  may  include  one 
appointed  in  accordance  with  the 
CCAMLR  Scheme  of  International 
Scientific  Observatian,  on  board 
throughout  all  fishing  activities  within 
the  fishing  period. 

5.  For  the  purpose  of  implementing 
this  Conservation  Measiire: 

(i)  The  Ten-day  Catch  and  Effort 
Reporting  System  set  out  in 
Conservation  Measure  61/XII;  and 

(ii)  The  Monthly  Fine-scale  Effort  and 
Biological  Data  Reporting  System  set  out 
in  Conservation  Measure  17/XV,  shall 
apply  in  the  1996/97  fishing  season. 

(iii)  If,  in  the  course  of  a  curected 
fishery  for  Dissostichus  eleginoides,  the 
by-catch  in  any  one  haul  of  anyof  the 
species  Lepidonotothen  squamifrons, 
Notothenia  rossii,  Channichthys 
rhinoceratus  or  Bathyraja  spp.  exceeds 
5%  of  the  total  catch  by  wei^t,  the 
fishing  vessel  shall  move  to  another 
fishing  location  at  least  5  n  miles 
distant.'  The  fishing  vessel  shall  not 
retiun  to  the  location  where  the  by- 
catch  exceeded  5%  for  a  period  of  at 
least  five  days.' 

(iv)  Catches  of  other  species  not 
specified  above,  shall  not  exceed  50 
tons,  as  set  out  in  Conservation  Measure 
111/XIV. 

(v)  The  total  number  and  weight  of 
Dissostichus  eiegj/ioides  discarded,' 
including  those  with  the  "jellymeat" 
condition,  shall  be  reported.  These  fish 
will  count  towards  the  total  allowable 
catch. 

*  This  provision  is  adopted  pending  the 
adoption  of  a  more  appropriate  definition  of 
a  fishing  location  by  the  Commission. 

2  The  specified  period  is  adopted  in 
accordance  with  the  reporting  period 
specified  in  Conservation  Measure  51/Xn, 
pending  the  adoption  of  a  more  appropriate 
period  by  the  Commission. 

Conservation  Measure  110/XV 

Precautionary  Catch  Limits  on 
Champsocephalus  gunnari  in  Statistical 
Division  58.5.2. 

1.  In  accordance  with  the 
management  advice  of  the  1994  meeting 
of  the  Scientific  Committee  a 
precautionary  T^C  of  311  tons  in  the 
1996/97  season  shall  be  set  for 
Champsocephalus  gunnari  in  Division 
58.5.2. 

2.  For  the  purpose  of  this  fishery  on 
Champsocephalus  gunnari,  the  1996/97 


season  is  defined  as  the  period  from 
November  2, 1996  to  August  31, 1997, 
or  until  the  TAC  is  reached,  whichever 
is  the  sooner. 

3.  The  TAC  may  only  be  taken  by 
trawling. 

4.  If,  in  any  haul,  more  than  10%  of 
Champsocephalus  gunnari  are  smaller 
than  28  cm  total  length,  the  fishing 
vessel  shall  move  to  another  fishing 
location  at  least  5  n  miles  distant.'  The 
fishing  vessel  shall  not  return  to  the 
location  where  catch  of  small 
Champsocephalus  gunnari  exceeded 
10%  for  a  period  of  at  least  five  days.' 

5.  Each  vessel  participating  in  the 
Champsocephalus  gunnari  fishery  in 
Statistical  Division  58.5.2  in  the  1996/ 
97  season  shall  have  at  least  one 
scientific  observer,  and  may  include  one 
appointed  in  accordance  with  the 
CCAMLR  Scheme  of  International 
Scientific  Observation,  on  board 
throughout  all  fishing  activities  within 
the  fishing  period. 

6.  For  the  purpose  of  implementing 
this  Conservation  Measure: 

(i)  The  Ten-day  Catch  and  Effort 
Reporting  System  set  out  in 
Conservation  Measure  61/XII;  and 

(ii)  The  Monthly  Fine-scale  Effort  and 
Biological  Data  Reporting  System  set  out 
in  Conservation  Measure  117/XV,  shall 
apply  in  the  1996/97  fishing  season. 

7.  If,  in  the  course  of  a  directed 
fishery  for  Champsocephalus  gunnari, 
the  by-catch  in  any  one  haul  of  any  of 
the  sp>ecies  Lepidonotothen 
squamifrons,  Notothenia  rossii, 
diannichthys  rhinoceratus  or  Bathyraja 
spp.  exceeds  5%  of  the  total  catch  by 
weight,  the  fishing  vessel  shall  move  to 
another  fishing  location  at  least  5  n 
miles  distant.'  The  fishing  vessel  shall 
not  return  to  the  location  where  the  by- 
catch  exceeded  5%,  for  a  p«iod  of  at 
least  five  days.' 

8.  Catches  of  other  species  not 
specified  above  shall  not  exceed  50 
tons,  as  set  out  in  Conservation  Measure 
111/XV. 

9.  The<:atch  limit  of 
Champsocephalus  gunnari  shall  be  kept 
under  review  by  the  Commission,  taking 
into  account  the  advice  of  the  Scientific 
Committee. 

'  The  provision  is  adopted  pending  the 
adoption  of  a  more  appropriate  definition  of 
a  fishing  location  by  the  Commission. 

z  The  specified  period  is  adopted  in 
accordance  with  the  reporting  period 
specified  in  Conservation  Measure  51/Xn, 
pending  the  adoption  of  a  more  appropriate 
period  by  the  Commission. 
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Conservation  Measure  1 1 1/XV 

New  Fishery  in  Statistical  Division 
-58.5.2  in  the  1996/97  Season  for  Deep- 
water  Species 

The  Commission 

Welcoming  the  notification  of 
Australia  of  its  intention  to  conduct  a 
new  fishery  in  the  1996/97  season  in 
Statistical  Division  58.5.2  for  deep- 
water  species,  not  covered  by 
Conservative  Measures  109/5CV  and  110/ 
XV. 

Noting  that  no  other  Member  has 
notified  the  Commission  of  the  intent  to 
estabUsh  a  new  fishery  for  these  species 
in  this  Statistical  Division. 

Adopts  the  following  Conservation 
Measure  in  accordance  with 
Conservation  Measure  31/X: 

1.  The  new  fishery  by  Australia  for 
deep-water  species,  not  covered  by 
Conservation  Measures  109/XV  and 
110/XV,  shall  be  limited  to  50  tons  for 
each  species.  The  fishery  shall  be 
conducted  by  trawling  only. 

2.  For  the  purposes  of  this  hew 
fishery,  the  fish^g  season  is  defined  as 
the  period  from  November  2, 1996  to 
August  31,  1997. 

3.  Each  vessel  participating  in  this 
new  fishery  in  Statistical  Division  58.5.2 
in  the  1996/97  season  shall  have  at  least 
one  scientific  observer  appointed  in 
accordance  with  the  CCAMLR  Scheme 
of  International  Observation  on  board 
throughout  all  fishing  activities  within 
the  fishing  period. 

4.  For  the  purpose  of  implementing 
this  Conservation  Measure: 

(i)  The  Ten-day  Catch  and  Effort 
Reporting  System,  as  set  out  in 
Conservation  Measiire  61/XII;  and 

(ii)  The  Monthly  Fine-scale  Effort  and 
Biological  Data  Reporting  System  set  out 
in  Conservation  Measure  117/XV,  shall 
apply  in  the  1996/97  fishing  season. 

5.  If  the  by-catch  in  any  one  haul  of 
any  of  the  species  Lepidonotothen 
squamifrons,  Notothenia  rossii, 
Channichthys  rbinoceratus  or  Bathyraja 
spp.  exceeds  5%  of  the  total  catch  by 
weight,  the  fishing  vessel  shall  move  to 
another  fishing  location  at  least  5  n 
miles  distant.^  The  fishing  vessel  shall 
not  return  to  the  location  where  the  by- 
catch  exceeded  5%,  for  a  period  of  at 
least  five  days.^ 

>  This  provision  is  adopted  pending  the 
adoption  of  a  more  appropriate  definition  of 
a  fishing  location  by  the  Commission. 

2  The  specified  period  is  adopted  in 
accordance  vnth  the  reporting  period 
specified  in  Conservation  Measure  Sl/XU, 
pending  the  adoption  of  a  more  appropriate 
period  by  the  Commission. 


Conservation  Measure  112/XV 

General  Measure  for  New  Fisheries  for 
Dissostjchus  Species  in  the  Convration 
Area  for  the  1996/97  Season 

The  Commission 

Noting  need  for  the  distribution  of 
fishing  effort  and  appropriate  catch 
levels  in  fine-scale  rect£uigles  in  these 
new  fisheries, 

adopts  the  following  Conservation 
Measure  in  accordance  with 
Conservation  Measiire  32/X: 

1.  Fishing  should  take  place  over  as 
large  a  geographical  and  bathymetric 
range  as  possible  to  obtain  the 
information  necessary  to  determine 
fishery  potential  and  to  avoid  over- 
concentration  of  catch  and  effort.  To 
this  end,  fishing  in  any  fine-scale 
rectangle  >  shall  cease  when  the 
reported  catch  reaches  100  tons  and  that 
rectangle  shall  be  closed  to  fishing  for 
the  remainder  of  the  season.  Fishing  in 
any  fine-scale  rectangle  shall  be 
restricted  to  one  vessel  at  any  one  time. 

2.  In  order  to  give  effect  to  paragraph 
(1)  above: 

(i)  The  precise  geographic  position  of 
the  mid-point  between  the  start  and  end 
of  the  haul/line  shall  be  determined 
using  appropriate  means; 

(ii)  Catch  and  effort  information  for 
each  species  by  fine-scale  rectangle 
shall  be  reported  to  the  Executive 
Secretary  every  five  days  using  the  Five- 
Day  Catch  and  Effort  Reporting  System 
set  out  in  Conservation  Measure  51/XII; 
and 

(iii)  The  Secretariat  shall  notify 
Contracting  Parties  participating  in 
these  fisheries  when  the  total  catch  for 
Dissostichus  eleginoides  and  D. 
mawsoni  combined  in  any  fine-scale 
rectangle  exceeds  100  tons. 

3.  Any  new  fishery  for  Dissostichus 
species  in  the  1996/97  season  shall  be 
deemed  to  have  demonstrated 
commercial  potential  if  catches  in  the 
Statistical  Subarea  or  Divisions 
concerned  reach  1 ,980  tons.  In  this 
event,  the  fishery  shall  be  closed  and 
the  provisions  of  Conservation  Measure 
65/XII  shall  apply. 

4.  The  by-catch  of  any  species  in  the 
new  fisheries  for  Dissostichus  spp.  other 
than  Dissostichus  eleginoides  and  D. 
mawsoni  in  the  Statistical  Subareas  and 
Divisions  concerned  shall  not  exceed  50 
tons. 

5.  Each  vessel  participating  in  the 
new  fisheries  for  Dissostichus  species 
during  the  1996/97  season  shall  have  on 
board  at  least  one  scienti^c  observer, 
appointed  in  accordance  with  the 
CCAMLR  Scheme  of  International 
Scientific  Observation,  throughout  all 
fishing  activities  within  the  fishing 
season.' 


6.  The  total  nimiber  of  weight  of 
Dissostichus  eleginoides  and  D. 
mawsoni  discarded,  including  those         « 
with  the  "jellymeat"  condition,  shall  be 
reported. 

7.  For  the  purpose  of  implementing 
this  Conservation  Measure  the  Monthly 
Fine-scale  Effort  and  Biological  Data 
Reporting  System  set  out  in 
Conservation  Measure  117/XV  shall 
apply  in  the  1996/97  season. 

8.  Monthly  effort  and  biological  data 
shall  be  reported  in  accordance  with 
Conservation  Measure  40/X.  By-catch 
species  are  defined  as  any  cephalopod. 
crustacean  or  fish  species  other  than 
Dissostichus  species. 

'  A  fine-scale  rectangle  is  defined  as  an 
area  of  0.5°  latitude  by  1°  longitude  with 
respect  to  the  northwest  comer  of  the 
Statistical  Subarea  or  Division.  The 
identification  of  each  rectangle  is  by  the 
latitude  of  its  northernmost  boundary  and  the 
longitude  of  the  boundary  clotest  to  0°. 

2  In  respect  of  this  provision.  South  Africa 
reserves  its  right  to  carry  only  national 
observers  in  the  waters  adjacent  to  the  Prince 
Edward  Islands. 

Conservation  Measure  113 /XV 

New  Fishery  for  Dissostichus 
eleginoides  and  D.  mawsoni  in 
Statistical  Division  58.4.3  in  the  1996/ 
97  Season 

The  Commission 

Welcoming  the  notification  of 
Australia  and  South  Africa  of  their 
intention  to  conduct  new  fisheries  in 
Statistical  Division  58.4.3  for 
Dissostichus  eleginoides  and  D. 
mawsoni  in  the  1996/97  season. 

Adopts  the  following  Conservation 
Measure  in  accordance  with 
Conservation  Measure  31/X: 

1.  Fishing  for  Dissostichus  eleginoides 
and  D.  mawsoni  in  Statistical  Division 
58.4.3  shall  be  limited  to  the  new 
fisheries  by  Australia  and  South  Afiica. 

2.  Fishing  shall  cease  in  Statistical 
Division  58.4.3  if  the  commercial 
potential  is  demonstrated  in  accordance 
with  the  definition  given  in 
Conservation  Measure  112/XV, 
paragraph  3. 

3.  For  the  purposes  of  these  new 
fisheries,  the  fishing  season  for 
longlining  is  defined  as  the  period  from 
1  March  1997  until  31  August  1997.  The 
fishing  season  for  trawling  commences 
on  2  November  1996  and  ends  on  31 
August  1997. 

4.  The  directed  fisheries  for  the  above 
species  shall  be  carried  out  in 
accordance  with  Conservation  Measures 
112/XV  and  117/XV. 
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Conservation  Measure  114/XV 

New  Fishery  for  Dissostichus 
eleginoides  and  D.  mawsoni  in 
Statistical  Subarea  48.6  in  the  1996/97 
Season 

The  Commission 

Welcoming  the  notification  of  South 
Africa  of  its  intention  to  conduct  a  new 
fishery  in  Subarea  48.6  for  Dissostichus 
eleginoides  and  D.  mawsoni  in  the  1996/ 
97  season. 

Adopts  the  following  Conservation 
Measure  in  accordance  with 
Conservation  Measure  31/X: 

1.  Fishing  for  Dissostichus  eleginoides 
and  D.  mawsoni  in  Statistical  Subarea 
48.6  shall  be  limited  to  the  new  fishery 
by  South  Africa.  The  fishery  shall  be 
conducted  by  longlining  only. 

2.  Fishing  shall  cease  in  Statistical 
Subarea  48.6  if  the  commercial  potential 
is  demonstrated  in  accordance  with  the 
definition  given  in  Conservation 
Measure  112/XV,  paragraph  3. 

3.  For  the  purposes  of  this  new 
fishery,  the  fishing  season  is  defined  as 
the  period  from  1  March  1997  until  31 
August  1997. 

4.  The  directed  fishery  for  the  above 
species  shall  be  carried  out  in 
accordance  with  Conservation  Measures 
112/XV  and  11 7/XV. 

Conservation  Measure  115 /XV 

New  Fishery  for  Dissostichus 
eleginoides  and  D.  mawsoni  in 
Statistical  Subareas  88.1  and  88.2  in  the 
1996/97  Season 

The  Commission 

Welcoming  the  notification  of  New 
Zealand  of  its  intention  to  conduct  a 
new  fishery  in  Statistical  Subareas  88.1 
and  88.2  for  Dissostichus  el^inoides 
and  D.  mawsoni  species  in  the  1996/97 
season, 

Adopts  the  following  Conservation 
Measuire  in  accordance  with 
Conservation  Measiire  31/X: 

1.  Fishing  for  Dissostichus  eleginoides 
and  D.  mawsoni  in  Statistical  Subareas 
88.1  and  88.2  shall  be  limited  to  the 
new  fishery  by  New  Zealand.  The 
fishery  shall  be  conducted  by  longlining 
only. 

2.  Fishing  shall  cease  in  Statistical 
Subareas  88.1  and  88.2  if  the 
commercial  potential  is  demonstrated  in 
accordance  with  the  definition  given  in 
Conservation  Measure  112/XV,  , 
paragraph  3. 

'  3.  For  the  purposes  of  this  new 
fishery,  the  fishiiag  season  is  defined  as 
the  period  from  15  February  until  31 
August  1997. 

4.  The  directed  fisheries  for  the  above 
species  shall  be  carried  out  in 


accordance  with  Conservation  Measiues 
112/XV  and  11 7/XV. 

Conservation  Measure  116/XV>-^ 

New  Fisheries  for  Dissostichus 
eleginoides  and  D.  mawsoni  in 
Statistical  Subareas  58.6,  58.7  and 
Statistical  EHvision  58.4.4  in  the  1996/ 
97  Season. 

The  Commission 

Welcoming  the  notification  of  South 
Africa  of  its  intention  to  conduct  new 
fisheries  in  Statistical  Subareas  58.6, 
58.7  and  Division  58.4.4  for 
Dissostichus  eleginoides  and  D. 
mawsoni  in  the  1996/97  season, 

adopts  the  following  Conservation 
Measure  in  accordance  with 
Conservation  Measure  31/X: 

1.  Fishing  for  Etissostichus  eleginoides 
and  D.  mawsoni  in  Statistical  Subareas 
58.6.  58.7  and  Division  58.4.4  shall  be 
limited  to  the  new  fisheries  by  South 
Africa.  These  fisheries  shall  bis 
conducted  by  lonclining  only. 

2.  Notwithstanaing  the  provisions  of 
paragraph  3  of  Conservation  Measure 
112/XV,  in  Statistical  Subareas  58.6  and 
58.7  any  new  fishery  for  Dissostichus  in 
the  1996/97  season  shall  be  deemed  to 
have  demonstrated  commercial 
potential  if  catches  in  the  Statistical 
Subareas  concerned  reach  2,200  tons.  In 
this  event,  the  fishery  shall  be  closed 
and  the  provisions  of  Conservation 
Measure  65/XII  shall  apply. 

3.  Fishing  shall  cease  m  Division 
58.4.4  if  commercial  potential  is 
demonstrated  in  accordance  with  the 
definition  given  in  Conservation 
Measure  112/XV,  paragraph  1. 

4.  For  the  purposes  of  tnis  new 
fishery,  the  fishing  season  is  defined  as 
the  period  from  1  March  until  31  Augiist 
1997. 

5.  The  directed  fisheries  for  the  above 
species  shall  be  in  accordance  with 
Conservation  Measures  112/XV  and 

11 7/XV  except  as  foreseen  in  paragraph 
2  above. 

>  For  the  piuposes  of  this  ConservatioD 
Measure  South  Africa  has  chosen  to  include 
the  waters  adjacent  to  the  Prince  Edward 
Islands. 

2  Except  for  the  waters  ad)acent  to  the 
Crozet  Islands. 

Conservation  Measure  1 1 7/XV '  ^ 

Monthly  Fine-Scale  Effort  and 
Biological  Data  Reporting  System  for 
Trawl  and  Longline  Fisheries 

This  Conservation  Measure  is  adt^ted 
in  accordance  with  Conservation 
Measuie  7/V,  where  appropriate. 


>  Except  {or  waters  adiacant  to  the  Kergualen  and 
Crozet  blands 

*  Except  for  waters  adjacant  to  the  Prince  Edvrard 
Islands 


This  Conservation  Measure  is 
envoked  by  the  Conservation  Measures 
to  which  it  is  attached. 

1.  Specification  of  "target  species" 
and  "by-catch  species"  referred  to  in 
this  Conservation  Measure  shall  be 
made  in  the  Conservation  Measure  to 
which  it  is  attached. 

2.  At  the  end  of  each  month  each 
Contracting  Party  shall  obtain  from  each 
of  its  vessels  the  data  required  to 
complete  the  CCAMLR  fine-scale  catch 
and  effort  data  form  (trawl  fisheries 
Form  Cl ,  latest  version  or  longline 
fisheries  Form  C2,  latest  version).  It 
shall  transmit  those  data  in  the  specified 
format  to  the  Executive  Secretary  not 
later  than  the  end  of  the  following 
month. 

3.  The  catch  of  all  target  and  by-catch 
species  must  be  reported  by  species. 

4.  The  numbers  of  seabirds  and 
marine  mammals  of  each  species  caught 
and  released  or  killed  must  be  reported. 

5.  At  the  end  of  each  month  each 
Contracting  Party  shall  obtain  from  each 
of  its  vessels  representative  samples  of 
length  composition  measurements  of  the 
target  species  and  by-catch  species  from 
the  fishery  (Form  B2,  latest  version).  It 
shall  transmit  those  data  in  the  specified 
form  to  the  Executive  Secretary  not  later 
than  the  end  of  the  following  month. 

6.  For  the  purpose  of  implementing 
this  Conservation  Measure: 

(i)  Length  measurements  of  fish 
should  be  of  total  length  to  the  nearest 
centimeter  below; 

(ii)  Representative  samples  of  length 
composition  should  be  taken  from  a 
single  fine-scale  grid  rectangle  (0.5° 
latitude  by  1°  longitude).  In  the  event 
the  vessel  moves  from  one  fine-scale 
grid  rectangle  to  another  dturing  the 
course  of  a  month,  then  separate  length 
compositions  should  be  submitted  for 
each  fine-scale  grid  rectangle. 

7.  Should  a  Contracting  Party  fail  to 
transmit  the  fine-scale  catch  and  effort 
data  or  length  composition  data  to  the 
Executive  Secretary  in  the  appropriate 
form  by  the  deadline  specified  in 
paragraphs  2  and  5,  the  Executive 
Secretary  shall  issue  a  reminder  to  the 
Contracting  Party.  If  at  the  end  of  a 
further  two  months  those  data  have  still 
have  been  provided,  the  Executive 
Secretary  shall  notify  all  Contracting 
parties  of  the  closure  of  the  fishery  to 
vessels  of  the  Contracting  Party  which 
has  failed  to  supply  the  data  as  required. 

Conservation  Measures  Still  in  Fonm 
Which  Are  Not  Addressed  by  U^ 
Regulations 

At  its  Fifteenth  Annual  Meeting, 
CCAMLR  also  agreed  that  Conservation 
Measures  2/III,  3/IV,  4/V,  5/V.  6/V.  7/V, 
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la/xm.  19/ix.  30/x.  3i/x.  32/x,  40/x. 

45/XIV.  51/Xn.  61/Xn,  62/XI,  64/XIII, 
65/Xn.  72/Xn,  73/Xn,  82/Xni  AND  95/ 
XTV  should  remain  in  force  for  the  1996/ 
97  fishing  season  (defined  as  November 
2. 1996  through  November  7, 1997). 
These  Conservation  Measures  were 
noticed  In  the  Federal  Register  in  the 
years  in  which  they  were  adopted.  They 
have  been  agreed  to  by  the  United 
States,  after  public  comment,  and 
cannot  be  modified.  However,  since  the 
requirements  of  Conservation  Measures 
2/in.  3/IV.  5/V.  6/V.  7/V,  30/X.  31/X. 
32/X.  40/X.  45/XIV,  Sl/XD.  61/Xn,  65/ 
Xn.  72/XII,  73/Xa  and  95/XIV  are  not 
included  in  U.S.  regulations,  they  are 
included  in  this  Federal  Register  notice. 

Conservation  Measure  2/ni 

Mesh  Size  (As  Amended  in 
accordance  with  Conservation  Measure 
19/IX) 

1.  The  use  of  pelagic  and  bottom 
trawls  having  the  mesh  size  in  any  part 
of  a  trawl  less  than  indicated  is 
prohibited  for  any  directed  fishery  fdr: 

Notothenia  rossii,  Dissostichus 

eleginoides — 120  mm 
Gobionotothen  gibberifrons,  Notothaaia 

kempi,  Lepidonotothen  squamifrons — 

80  mm 

2.  It  is  prohibited  to  use  any  means  or 
device  which  would  obstruct  or 
diminish  the  size  of  the  meshes. 

3.  This  Conservation  Measure  does 
not  apply  to  fishing  conducted  for 
scientific  research  purposes. 

4.  This  Measure  will  apply  as  of  1 
September  1985. 

Conservation  Measure  3/IV 

Prohibition  of  Directed  Fishery  on 
Notothenia  mssii  around  South  Georgia 
(Statistical  Subarea  48.3) 

1.  Directed  fishing  on  Notothenia 
rossii  around  South  Georgia  (Statistical 
Subarea  48.3]  is  prohibited. 

2.  By-catches  of  Notothenia  rossii  in 
fisheries  directed  to  other  species  shall 
be  kept  to  the  level  allowing  the 
optimum  recruitment  to  the  stocL 

Conservation  Measure  5/V* 

Prohibition  of  Directed  Fishery  on 
Notothenia  rossii  in  the  Peninsula  Area 
(Statistical  Subarea  48.1) 

The  Commission  hereby  adopts  the 
following  Conservation  Measure  in 
accordance  with  Article  IX  of  the 
Convention:  Directed  fishing  on 
Notothenia  rossii  in  the  Peninsula  Area 
CStatistical  Area  48.1)  is  prohibited. 

By-catches  of  Notothenia  rossii  in 
fisheries  directed  to  other  species  shall 
be  kept  to  the  level  allowing  the 
optimimi  recruitment  to  the  stock. 


By-catches  of  Notothenia  rossii  in 
fisheries  directed  to  other  species  shall 
be  kept  to  the  level  allowing  the 
optimum  recruitment  to  the  stock. 

^This  Consarvation  Measure  remains  in 
force,  but  is  oirrently  encompassed  within 
the  provisions  in  Conservation  Measure  72/ 

xn. 

Conservation  Measure  6/V* 

Prohibition  of  Directed  Fishery  on 
Notothenia  rossii  around  South  Orkneys 
(Statistical  Subarea  48.2). 

The  Commission  hereby  adopts  the 
following  Conservation  Measure  in 
accordance  with  Article  DC  of  the 
Convention:  Directed  fishing  on 
Notothenia  rossii  aroimd  South  Orkneys 
(Statistical  Subarea  48.2)  is  prohibited. 
By-catches  of  Notothenia  rossii  in 
fisheries  directed  to  other  species  shall 
be  kept  to  the  level  allowing  the 
optimum  recruitment  to  the  stock. 

>  This  Conservation  Measure  remains  in 
force,  but  is  currently  encompassed  within 
the  provisions  in  Conservation  Measure  73/ 

xn. 

Conservation  Measure  7/V 

Regulation  of  Fishing  around  South 
Georgia  (Statistical  Subarea  48.3) 

Without  prejudice  to  other 
Conservation  Measures  adopted  by  the 
Commission,  for  species  upon  which 
fisheries  are  permitted  around  South 
Georgia  (Statistical  Subarea  48.3),  the 
Commission  shall,  at  its  1987  Meeting, 
adopt  limitations  on  catch,  or  equivalent 
measures  binding  for  the  1987/88 
season. 

Such  limitations  of  catch  or 
equivalent  measures  shall  be  based 
upon  the  advice  of  the  Scientific 
Committee,  taking  into  accoimt  any  data 
resulting  fitjm  fishery  surveys  around 
South  Georgia.  For  each  fishing  season 
after  1987/88,  the  Commission  shall 
establish  such  limitations  or  other 
measures,  as  necessary,  aroimd  South 
Georgia  on  a  similar  basis  at  the  meeting 
of  the  Conmiission  immediately 
preceding  tha^  season. 

Measure  30/X' 

Net  Monitor  Cables 

The  use  of  net  monitor  cables  on 
harvesting  vessels  in  the  CCAMLR 
Convention  Area  is  prohibited  firom  the 
1994/95  fishing  season. 

'  Except  for  water  adjacent  to  the 
Kerguelen  and  Crozet  Islands. 

Conservation  Measure  31/X*' 

Notification  That  Members  are      ' 
Considering  Initiating  a  New  Fishery 

The  Commission, 


Recognizing  that  in  the  past,  Antarctic 
fisheries  have  been  initiated  in  the 
Convention  Area  before  sufficient 
information  was  available  upon  which 
to  base  management  advise. 

Noting  that  in  recent  years  new 
fisheries  have  started  without  adequate 
information  being  available  to  evaluate 
either  the  fishery  potential  or  the 
possible  impacts  on  the  target  stocks  or 
species  dependent  on  them. 

Believing  that  without  prior 
notification  of  a  new  fishery,  the 
Commission  is  unable  to  fiUfill  its 
function  under  Article  DC, 
hereby  adopts  the  following 
Conservation  Measure  in  accordance 
with  Article  IX  of  the  convention: 

1.  A  new  fishery,  for  the  purposes  of 
this  Conservation  measure,  is  a  fishery 
on  a  species  using  a  particular  fishing 
method  in  a  statistical  subarea  for 
which: 

(1)  Information  on  distribution, 
abundance,  demography,  potential  yield 
and  stock  identity  bom  comprehensive 
research/surveys  or  exploratory  fishing 
have  not  been  submitted  to  CCAMLR;  or 

(ii)  Catch  and  effort  data  have  never 
been  submitted  to  CCAMLR;  or 

(iii)  Catch  and  effort  data  from  the  twq 
most  recent  seasons  in  which  fishing 
occurred  have  not  been  submitted  to 
CXIAMLR. 

2.  A  Member  intending  to  develop  a 
new  fishery  shall  notify  the  Conunission 
not  less  than  three  months  in  advance 
of  the  next  regular  meeting  of  the 
Commission,  where  the  matter  shall  be 
considered,  the  Member  shall  not 
initiate  a  new  fishery  pending  the 
process  specified  in  paragraphs  4  and  5 
below. 

3.  The  notification  shall  be 
accompanied  by  as  much  of  the 
following  information  as  the  Member  is 
able  to  provide: 

(i)  The  nature  of  the  proposed  fishery 
including  target  species,  methods  of 
fishing,  proposed  region  and  any 
minimum  level  of  catches  that  would  be 
required  to  develop  a  viable  fishery; 

(ii)  Biological  information  from 
comprehensive  research/survey  cniises, 
such  as  distribution,  abundance, 
demographic  data  and  information  on 
stock  identity; 

(iii)  Details  of  dependent  and 
associated  species  and  the  likelihood  of 
them  being  afiiected  by  the  proposed 
fishery;  and 

(iv)  Information  from  other  fisheries 
in  the  region  or  similar  fisheries 
elsewhere  that  may  assist  in  the 
valuation  of  potential  yield. 

4.  The  information  provided  in 
accordance  with  paragraph  3,  together 
with  any  other  relevant  information. 


•if 


Federal  Register  /  Vol.  61.  No.  244  /  Wednesday,  December  18,  1996  /  Notices 


66733 


shall  be  considered  by  the  Scientific 
Committee,  which  shall  then  advise  the 
Commission. 

S.  After  its  review  of  the  information 
on  the  proposed  new  fishery,  taking  full 
account  of  the  recommendations  and 
the  advice  of  the  Specific  Committee, 
the  Commission  may  then  take  such 
action  as  it  deems  necessary. 

*  Except  for  waten  adjacent  to  the 
Kerguelen  and  Crozet  Islands. 

'Except  for  waters  adjacent  to  the  Prince 
Edward  Islands. 

Conservation  Measure  32/X 

Precautionary  Catch  Limitations  on 
Euphausia  superba  in  Statistical  Area  48 

The  total  catch  of  Euphausia  supeiba 
in  Statistical  Area  48  shall  be  limited  to 
1.5  million  tons  in  any  fishing  season. 
A  fishing  season  begins  on  1  July  and 
finishes  on  30  June  of  the  foUowring 
year. 

This  limit  shall  be  kept  imder  review 
by  the  Commission,  taking  into  account 
the  advice  of  the  scientific  Committee. 
Precautionary  limits  to  be  agreed  by  the 
Commission  on  the  basis  of  advice  of 
the  Scientific  Committee  shall  be 
applied  to  subareas,  or  on  such  other 
basis  as  the  Scientific  Committee  may 
advise,  if  the  total  catch  in  Statistical 
Subareas  48.1,  48.2  and  48.3  in  any 
fishing  season  exceeds  620,000  tons. 

For  the  purpose  of  implementing  this 
Conservation  Measure  the  catches  shall 
be  reported  to  the  Commission  on  a 
monthly  basis. 

Consavation  Measure  40/X 

Monthly  Catch  and  Effort  Reporting 
System 

This  Conservation  Measure  is  adopted 
in  accordance  with  Conservation 
Measure  7/V  where  appropriate: 

1.  For  the  purposes  of  this  Catch  and 
Effort  Reporting  System  the  reporting 
period  shall  be  defined  as  one  calendar 
month. 

2.  At  the  end  of  each  reporting  period, 
each  Contracting  Party  shall  obtain  from 
each  of  its  vessels  its  total  catch  and 
total  days  and  hours  fished  for  that 
period  and  shall,  by  cable  or  telex, 
transmit  the  aggregated  catch  and  days 

'  and  hours  fished  for  its  vessels  so  as  to 
reach  the  Executive  Secretary  not  later 
than  the  end  of  the  next  reporting 
period.  * 

3.  Such  reports  shall  specify  the 
month  to  which  each  report  refers. 

4.  Immediately  after  the  deadline  has 
passed  for  receipt  of  the  reports  for  each 
period,  the  Executive  Secretary  shall 
notify  all  Contracting  Parties  of  the  total 
catch  taken  during  the  reporting  period, 
the  total  aggregate  catch  for  the  season 
to  date  together  with  an  estimate  of  the 


date  upon  which  the  total  allowable 
catch  is  likely  to  be  reached  for  that 
season.  The  estimate  shall  be  based  on 
a  projection  forward  of  the  trend  in 
daily  catch  rates,  obtained  using  linear 
regression  techniques  fiom  a  number  of 
the  most  recent  catch  reports. 

5.  In  the  case  of  finfish,  if  the 
estimated  date  of  completion  of  the  TAC 
is  within  one  reporting  period  of  the 
date  on  which  the  Secretariat  received 
the  report  of  the  catches,  the  Executive 
Secretary  shall  inform  all  Contracting 
Parties  that  the  fishery  will  close  on  that 
estimated  day  or  on  the  day  on  which 
the  report  was  received,  whichever  is 
the  later. 

Conservation  Measure  45/XIV 

Precautionary  Catch  Limitation  on 
Euphausia  superba  in  Statistical 
Division  58.4.2 

The  total  catch  of  Euphausia  Superba 
in  Statistical  Division  58.4.2  shall  be 
limited  to  450,000  tons  in  any  fishing 
season.  A  fishing  season  begins  on  1 
July  and  finishes  on  30  June  of  the 
following  year. 

This  limit  shall  be  kept  under  review 
by  the  Commission,  taking  into  account 
the  advice  of  the  Scientific  Committee. 

For  the  purposes  of  implementing  this 
Conservation  Measure,  the  catches  shall 
be  reported  to  the  Commission  on  a 
monthly  basis. 

Conservation  Measure  51/Xn 

Five-day  Catch  and  Effort  Reporting 
System 

This  Conservaticm  Measure  is  adopted 
in  accordance  with  Conservation 
Measure  JfV  where  appropriate: 

1 .  For  the  purposes  of  this  Catch  and 
Effort  Reporting  System  the  calendar 
month  shall  be  divided  into  six 
reporting  periods,  viz:  day  1  to  day  5, 
day  6  to  day  10.  day  11  to  day  15,  day 
16  to  day  20,  day  21  to  day  25  and  day 
26  to  the  last  day  of  the  month.  These 
reporting  periods  are  hereinafter 
referred  to  as  periods  A,  B,  C,  D,  E  and 
F. 

2.  At  the  end  of  each  reporting  period, 
each  Contracting  Party  shall  obtain  from 
each  of  its  vessels  its  total  catch  and 
total  days  and  hours  fished  for  that 
period  and  shall,  by  cable,  telex  or 
facsimile,  transmit  the  aggregated  catch 
and  days  and  hours  fished  for  its  vessels 
so  as  to  reach  the  Executive  Secretary 
not  later  than  the  end  of  the  next 
reporting  period.  In  the  case  of  longline 
fisheries,  the  number  of  hooks  shall  also 
be  reported. 

3.  A  report  must  be  submitted  by 
every  Contracting  Party  taking  part  in 
the  fishery  for  each  reporting  period  for 


the  duration  of  the  fishery  even  if  no 
catches  are  taken.  { 

4.  The  catch  of  all  species,  including 
by-catch  species,  must  be  reported. 

5.  Such  reports  shall  specify  the 
month  and  reporting  period  (A,  B,  C,  D, 
E  or  F)  to  which  each  report  refers. 

6.  Immediately  after  the  deadline  has 
passed  for  receipt  of  the  reports  for  each 
period,  the  Executive  Secretary  shall 
notify  all  Qmtracting  Parties  engaged  in 
fishing  activities  in  the  area,  of  the  total 
catch  taken  during  the  reporting  period, 
the  total  aggregate  catch  for  the  season 
to  date  together  with  an  estimate  of  the 
date  upon  which  the  total  allowable 
catch  is  likely  to  be  reached  for  that 
season.  The  estimate  shall  be  based  on  i 
a  projection  forward  of  the  trend  in       { 
daily  catch  rates,  obtained  using  linear 
regression  techniques  from  a  number  of 
the  most  recent  catch  reports. 

7.  At  the  end  of  every  six  reporting 
periods,  the  Executive  Secretary  shall 
inform  all  Contracting  Parties  of  the     I    - 
total  catch  taken  during  the  six  most 
recent  reporting  periods,  the  total 
aggregate  catch  for  the  season  to  date 
together  with  an  estimate  of  the  date 
upon  which  the  total  allowable  catch  is 
likely  to  be  reached  for  that  season. 

8.  If  the  estimated  date  of  completion 
of  the  TAC  is  within  five  days  of  the 
date  on  which  the  Secretariat  received' 
the  report  of  the  catches,  the  Executive 
Secretary  shall  inform  all  Contracting 
Parties  that  the  fishery  will  close  on  that 
estimated  day  or  on  the  day  on  which 
the;J«port  was  received,  whichever  is 
the  later. 

Cb/iservati'o/i  Measure,  61/Xn 

Ten-day  Catch  and  Effort  Reporting 
System 

This  Conservation  Measure  is  adopted 
in  accordance  with  Conservation  i 

Measure  7rv  where  appropriate: 

1.  For  the  purposes  of  this  Catch  and 
Effort  Reporting  System  the  calendar 
month  shall  be  divided  into  three 
reporting  periods,  viz:  day  1  to  day  10, 
day  11  to  day  20,  day  21  to  the  last  day 
of  the  month.  These  reporting  periods 
are  hereinafter  referred  to  as  periods  A. 
B  and  C. 

2.  At  the  end  of  each  reporting  period, 
each  Contracting  Party  shall  obtain  from 
each  of  its  vessels  its  total  catch  and 
total  days  and  hours  fished  for  that 
period  and  shall,  by  cable,  telex  or 
facsimile,  transmit  the  aggregated  ceXch 
and  days  and  hours  fished  for  its  vessels 
so  as  to  reach  the  Executive  Secretary 
not  later  than  the  end  of  the  next 
reporting  period.  In  the  case  of  long  line 
fineries,  the  number  of  hooks  shall  also 
be  reported. 

3.  A  report  must  be  submitted  by 
every  Contracting  Party  taking  part  in 
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the  fishery  for  each  reporting  period  bx 
the  duration  of  the  fishery  even  if  no 
catches  are  taken. 

4.  The  retained  catch  of  all  species 
and  by-catch  species,  must  be  reported. 

5.  Such  reports  shall  specify  the 
month  and  reporting  period  (A,  B  and 
C)  to  which  each  report  refers. 

6.  Immediately  after  the  deadline  has 
passed  for  receipt  of  the  reports  for  each 
period,  the  Executive  Secretary  shall 
notify  all  Contracting  Parties  engaged  in 
fishing  activities  in  &e  area,  of  the  total 
catch  taken  during  the  reporting  period, 
the  total  aggregate  catch  for  the  season 
to  date  together  with  an  estimate  of  the 
date  upon  which  the  total  allowable 
catch  is  likely  to  be  reached  for  that 
season.  The  estimate  shall  be  based  on 

a  projection  forward  of  the  trend  in 
daily  catch  rates,  obtained  using  linear 
regression  techniques  from  a  number  of 
the  most  recent  catch  reports. 

7.  At  the  end  of  every  three  reporting 
periods,  the  Executive  Secretary  shall 
inform  all  Contracting  Parties  of  the 
local  catch  taken  during  the  three  most 
recent  reporting  periods,  the  total 
aggregate  catch  for  the  season  to  date 
together  with  an  estimate  of  the  date 
upon  which  the  total  allowable  catch  is 
likely  to  be  reached  for  that  season. 

8.  If  the  estimated  date  of  completion 
of  the  TAC  is  within  ten  days  of  the  date 
on  which  the  Secretariat  received  the 
report  of  the  catches,  the  Executive 
Secretary  shall  inform  all  Contracting 
Parties  that  the  fishery  will  close  on  ttiat 
estimated  day  or  on  the  day  on  which 
the  report  was  received,  whichever  is 
the  later. 

Conservation  Measure  65/Xn'-^ 

Exploratory  Fisheries 

The  Commission, 

Recognizing  that  in  the  past,  some 
Antarctic  fisheries  had  been  initiated 
and  subsequently  expanded  in  the 
Convention  Area  before  sufficient 
information  was  available  upon  which 
to  base  management  advice,  and 

Agreeing  that  exploratory  fishing 
should  not  be  allowed  to  expand  fester 
than  the  acquisition  of  information 
necessary  to  ensure  that  the  fishery  can 
and  will  be  conducted  in  accordance 
with  the  principles  set  forth  in  Article 
n,  hereby  adopts  the  following 
Conservation  Measiue  in  accordance 
with  Article  IX  of  the  Convention: 

1.  For  the  piu'poses  of  this 
Conservation  Measure,  exploratory 
fisheries  are  defined  as  follows 

(i)  An  exploratory  fishery  shall  be 
defined  as  a  fishery  that  was  previously 
classified  as  a  'new  fishery',  as  defined 
by  Conservation  Measure  31/X: 


(ii)  An  exploratory  fishery  shall 
continue  to  be  classified  as  such  imtil 
sufficient  information  is  available: 

(a)  To  evaluate  the  distribution, 
abimdance,  and  demography  of  the 
target  species,  leading  to  an  estimate  of 
the  fishery's  potential  yield, 

(b)  To  review  the  fisnery's  potential 
impacts  on  dependent  and  related 
species,  and 

(c)  To  allow  the  Scientific  Committee 
to  formulate  and  provide  advice  to  the 
Commission  on  appropriate  harvest 
catch  levels,  as  well  as  effort  levels  and 
fishing  gear,  where  appropriate. 

2.  To  ensure  that  adequate 
information  is  made  available  to  the 
Scientific  Committee  for  evaluation, 
during  the  period  when  a  fishery  is 
classified  as  exploratory: 

(i)  The  Scientific  Committee  shall 
develop  (and  update  annually  as 
appropriate]  a  Data  Collection  Plan, 
which  will  identify  the  data  needed  and 
describe  the  actions  necessary  to  obtain 
the  relevant  data  fitim  the  exploratory 
fishery; 

(ii)  Each  Member  active  in  the  fishery 
shall  annually  (by  the  specified  date) 
submit  to  CCAMLR  the  data  specified 
by  the  Data  Collection  Plan  developed 
by  the  Scientific  Committee; 

(iii)  Each  Member  active  in  the  fishery 
or  intending  to  authorize  a  vessel  to 
enter  the  fishery  shall  annually  prepare 
and  submit  to  CCAMLR  by  a  specified 
date  a  Research  emd  Fishery  Operations 
plan  for  review  by  the  Scientific 
Committee  and  the  Commission; 

(iv)  Prior  to  any  Member  authorizing 
its  vessels  to  enter  an  exploratory 
fishery  that  is  already  in  progress,  that 
Member  shall  notify  the  Commission     « 
not  less  than  three  months  in  advance 
of  the  next  regular  meeting  of  the 
Commission,  and  the  Member  shall  not 
enter  the  exploratory  fishery  until  the 
conclusion  of  that  meeting; 

(v)  It  the  data  specified  m  the  Data 
Collection  Plan  have  not  been  submitted 
to  CCAMLR  for  the  most  recent  season 
in  which  fishing  occxiried,  continued 
exploratory  fishing  by  the  Member 
which  foiled  to  report  its  data  shall  be 
prohibited  imtil  the  relevant  data  have 
been  submitted  to  CCAMLR  and  the 
Scientific  Conunittee  has  been  allowed 
an  opportunity  to  review  the  data; 

(vi)  Fishing  capacity  and  effort  shall 
be  limited  by  a  precautionary  catch 
limit  at  a  level  not  substantially  above 
that  necessary  to  obtain  the  information 
specified  in  the  Data  Collection  Plan 
and  required  to  make  the  evaluations 
outlined  in  paragraph  l(ii); 

(vii)  The  name,  type,  size,  registration 
niunber,  and  radio  call  sign  of  each 
vessel  participating  in  the  exploratory 
fishery  shall  be  registered  with  the  ' 


CCAMLR  Secretariat  at  least  three 
mcHiths  in  advance  of  starting  fishing 
each  season;  and 

(viii)  Each  vessel  participating  in  (he 
exploratory  fishery  shall  carry  a 
scientific  observer  to  ensure  that  data 
are  collected  in  accordance  with  the 
agreed  Data  Collection  Plan,  and  to 
assist  in  collecting  biological  and  other 
relevant  data. 

3.  The  DaU  Collection  Plan  to  be 
formulated  and  updated  by  the 
Scientific  Committee  shall  include, 
where  appropriate: 

(i)  A  description  of  the  catch,  effort, 
and  related  biological,  ecological,  and 
environmental  data  required  to 
undertake  the  evaluations  described  in 
paragraph  l(ii)  and  the  date  by  which 
such  data  are  to  be  reported  annually  to 
CCAMLR; 

(ii)  A  plan  for  directing  fishing  effort 
during  the  exploratory  phase  to  permit 
the  acquisition  of  relevant  data  to 
evaluate  the  fishery  potential  and  the. 
ecological  relationships  among 
harvested,  dependent,  and  related 
populations  and  the  likelihood  of 
adverse  impacts;  and 

(iii)  A  evaluation  of  the  time-scales 
involved  in  determining  the  responses 
of  harvested,  dependent,  and  related 
populations  to  fishing  activities. 

4.  Research  and  Fishing  Operaticms 
plans  to  be  prepared  by  Members 
participating  or  intending  to  participate 
in  the  e)q)loratory  fishery  sh^  include 
as  much  of  the  following  information  as 
the  Member  is  able  to  provide: 

(i)  A  description  of  how  the  Member's 
activities  v»all  comply  with  the  Data 
Collection  Plan  developed  by  the 
Scientific  Committee; 

(ii)  The  nature  of  the  exploratory 
fishery,  including  target  species, 
methods  of  fishing,  proposed  region  and 
maximum  catch  levels  proposed  for  the 
forth  coming  season; 

(iii)  Biological  information  from 
comprehensive  research/siuvey  cruises, 
such  as  distribution,  abundance, 
demographic  data,  and  information  on 
stock  identity; 

(iv)  Details  of  dependent  and  related 
species  and  the  likelihood  of  them  being 
affected  by  the  proposed  fishery;  and 

(v)  Information  from  other  fisheries  in 
the  region  or  similar  fisheries  elsewhere 
that  may  assist  in  the  evaluation  of 
potential  yield. 

*  Except  for  waters  adjacent  to  the 
Keiguelen  and  Crozet  Islands. 

2  Except  for  water  adjacent  to  the  Prince 
Edward  Islands. 
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Conservation  Measure  72/Xn 

Prohibition  of  Directed  Fishing  for 
Finfish  in  Statistical  Subarea  48.1 

Taking  of  finfish.  other  than  for 
scientific  research  purposes,  is 
prohibited  in  Statistical  Subarea  48.1 
from  6  November  1993  until  at  least 
such  time  that  a  survey  of  stock  biomass 
is  carried  out,  its  results  reported  to  and 
analyzed  by  the  Working  Group  on  Fish 
Stock  Assessment  and  a  decision  that 
the  fishery  be  re-opened  is  made  by  the 
Commission  based  on  the  advice  of  the 
Scientific  Committee. 

Conservation  Measure  73/Xn 

Prohibition  of  Directed  Fishing  for 
Finfish  in  Statistical  Subarea  48.2 

Taking  of  finfish,  other  than  for 
scientific  research  purposes,  is 
prohibited  in  Statistical  Subarea "48.2 
bom  6  November  1993  until  at  least 
such  time  that  a  survey  of  stock  biomass 
is  carried  out,  its  results  reported  to  and 
analyzed  by  the  Working  Group  on  Fish 
Stock  Assessment  and  a  decision  that 
the  fishery  be  re-opened  is  made  by  the 
Commission  based  on  the  advice  of  the 
Scientific  Committee. 

Conservation  Measure  95/XIV 

Limitation  of  the  By-catch  of 
Gobinonototben  gibberifrons. 
Chaenocephalus  aceratus, 
Pseudochaenichthys  georgianus, 
Notothenia  rossii  and  Lepidonotothen 
squamifrons  in  Statistical  Subarea  48.3 

This  Conservation  Measure  is  adopted 
in  accordance  with  Conservation 
Measure  7/V: 

In  any  directed  fishery  in  Statistical 
Subarea  48.3  in  any  fishing  season,  the 
by-catch  of  Gobinonotothen  gibberifrons 
shall  not  exceed  1,470  tons;  the  by-catch 
of  Chaenocephalus  aceratus  shall  not 
exceed  2,200  tons;  and  the  by-catch  of 
Pseudochaenichthys  georgianus, 
Notothenia  rossii  and  Lepidonotothen 
squamifrons  shall  not  exceed  300  tons 
each,  lliese  limits  shall  be  kept  imder 
review  by  the  Commission  taking  into 
account  the  advice  of  the  Scientific 
Committee. 

Dated:  December  11, 1996.  * 

R.  Tucker  Scully, 
Director,  Office  of  Oceans  Affairs. 
[PR  Doc  96-31852  Filed  12-17-96;  8:45  am] 
BtLUNQ  CODE  4710-09-M 


[PubHc  Notlc*  Na  2484] 

Shipping  Coordinating  Committee, 
Suiscommittee  on  Safety  of  Life  at  Sea; 
WorWng  Group  on  Safety  of 
Navigation;  Notice  of  Meeting 

The  Working  Ooup  on  Safety  of 
Navigation  of  the  Subcommittee  on 
Safety  of  Ufe  at  Sea  (SOLAS)  will  • 
conduct  an  open  meeting  at  9:30  AM  on 
Tuesday.  January  7, 1997,  in  room  6319, 
U.S.  Coast  Guard  Headquarters,  2100 
Second  Street,  S.W.,  Washington,  DC. 

The  purpose  of  the  meeting  is  to 
prepare  for  the  43rd  session  of  the 
Subcommittee  on  Safety  of  Navigation 
(NAV)  of  the  International  Maritime 
Organization  (IMO)  which  is  scheduled 
for  July  14-18, 1997,  at  the  IMO 
Headquarters  in  London. 

Items  of  principal  interest  on  the 

agenda  are: 

— Routing  of  ships,  ship  reporting,  and 

-    related  matters 

— ^Development  of  measures 
complementary  to  the  Code  for  Safe 
Carriage  of  Irradiated  Nuclear  Fuel 

(INF) 
— Revision  of  SOLAS  chapter  V 
— Ergonomic  criteria  for  bridge 

equipment  and  layout 
— ^Navigational  aids  and  related  matters 
— International  Telecommxmication 

Union  (ITU)  matters  including 

Radiocommunication  ITU-R  Study 

Group  8 
— Amendments  to  the  Merchant  Ship 
Search  and  Rescue  (MERSAR)  Manual 
(1995  SOLAS/Conference  resolution 

8)  '  ^ 

— Operational  aspects  of  wing  in  ground 

(WIG)  craft 
— ^Possible  amendments  to  the 

International  Regulations  for 

Prevention  of  CoUisions  at  Sea 

(COLREGS) 

Members  of  the  public  may  attend 
these  meetings  up  to  the  seating 
capacity  of  the  room.  Interested  persons 
may  seek  information  by  writing:  Mr. 
Edward  J.  LaRue,  Jr.,  U.S.  Coast  Guard 
(G-MOV-3),  Room  1407,  2100  Second 
Street  SW,  Washington,  DC  20593-0001 
or  by  calling:  (202)  267-0416. 

Dated:  December  9, 1996. 
RimmU  a.  LaMuitia, 

Chairman,  Shipping  Coordinating  Committee. 
(PR  Doc.  96-32037  Filed  12-17-96;  8:45  am) 
MLUNQ  CODE  4710-07-M 


DEPARTMENT  OF  TRANSPORTATION 
[Docl(M37S64] 

Order  Adjuating  the  Standard  Foreign 
Fare  Level  Index 

Section  41509(e)  of  Title  49  of  the 
United  States  Code  requires  that  the 


Department,  as  successor  to  the  Qvil 
Aeronautics  Board,  estabUsh  a  Standard 
Foreign  Fare  Level  (SFFL)  by  adjusting 
the  SFFL  base  periodically  by 
percentage  changes  in  actual  operating 
costs  per  available  seat-mile  (ASM). 
Order  80-2-69  established  the  first 
interim  SFFL,  and  Order  96-10-6 
established  the  currently  effective  two- 
month  SFFL  appUcable  through 
November  30. 1996. 

In  establishing  the  SFFL  for  the  two- 
month  period  beginning  December  1, 
1996,  we  have  projected  non-fuel  costs 
based  on  the  year  ended  September  30. 
1996  data,  and  have  determined  fuel 
prices  on  the  basis  of  the  latest  available 
experienced  monthly  fuel  cost  levels  as 
reported  to  the  Department. 

By  Order  96-12-14  fares  may  be 
increased  by  the  following  adjustment 
factors  over  the  October  1979  level: 
Atlantic— 1.4885  i 

Latin  America— 1.5394 
Pacific— 1.5602 

For  further  information  contact:  Keith 
A.  Shangraw  (202)  366-2439. 

By  the  Department  of  Transportation. 

Dated:  December  12. 1996. 
Charles  A.  Hunnicutt, 
Assistant  Secretary  for  Aviation  and 
International  Affairs. 
[PR  Doc.  96-32027  Filed  12-17-«6:  8:45  am) 

BILLMO  COOC  4«10-«2-P  | 


Federal  Aviation  Adminiatration 
[Docket  No.  28472] 

Policy  and  Procedures  Concerning  the 
Use  of  Airport  Revenue 

AGENCY:  Federal  Aviation 
Administration  (FAA),  Department  of 
Transportation  (DOT). 
ACTION:  Supplemental  notice  of 
proposed  policy;  request  for  comments. 


summary:  On  February  26, 1996.  the 
FAA  published  for  public  comment,  a 
comprehensive  statement  of  policy  and 
procedures  concerning  the  use  of  airport 
revenue,  based  on  the  reqtiirement  that 
revenue  at  public  airports  have  received 
Federal  grants  generally  be  used  only  for 
airport  purposes.  Comments  received  on 
the  notice  included  comments  on  four 
issues  not  discussed  in  detail  in  the 
February  notice:  (1)  The  use  of  airport 
property  and  funds  for  community  or 
charitable  purposes;  (2)  the  extent  to 
which  airport  funds  may  be  used  for 
marketing  and  promotional  activities; 
(3)  guidance  on  the  accounting  and  cost 
allocation  practices  that  the  FAA 
considers  acceptable  for  purposes  of 
compliance  with  the  revenue  retention 
requirement;  and  (4)  the  use  of  airport 
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property  for  public  transportation 
facilities.  This  supplemental  notice 
proposes  additions  to  the  poUcy 
proposed  in  February  1996  to  include 
specific  policies  and  guidance  on  these 
four  issues,  based  on  comments 
received.  The  final  policy  will  reflect 
comments  received  on  this 
supplemental  notice  as  well  as  the 
general  notice  published  in  February. 
While  the  policy  statement  proposed  is 
not  made  effective  at  this  time,  statutory 
requirements  relating  to  the  use  of 
airport  revenue  remain  in  effect  and  will 
be  enforced  by  the  FAA.  Airport 
sponsors  may  assimie  that  the  FAA 
would  act  consistently  with  the  views 
expressed  in  this  doounent  in  any 
enforcement  action  fen-  revenue 
diversion  taken  before  a  final  policy 
statement  is  issued. 
DATES:  Comments  must  be  received  by 
February  18,  1997. 
ADDRESSES:  Comments  should  be 
mailed,  in  quadruplicate  to:  Federal 
Aviation  Administration,  Office  of  Chief 
Coimsel,  Attention:  Rules  Docket  (AGC- 
200),  Docket  No.  28472,  800 
Independence  Avenue,  SW., 
Washington,  DC  20591.  All  comments 
must  be  marked:  "Docket  No.  28472." 
Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
must  include  a  pre-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  No.  28472."  The  postcard  will  be 
date  stamped  and  mailed  to  the 
commenter. 

Comments  on  this  Notice  may  be 
examined  in  room  915G  on  weekdays, 
except  on  Federal  holidays,  between 
8:30  a.m.  and  5  p.m. 
FOR  FURTHER  INFORMATKM  CONTACT: 
Benedict  D.  Castellano,  Manager, 
Airport  Safety  and  Compliance  Branch, 
AAS-310,  Federal  Aviation 
Administration,  800  Independence  Ave. 
SW.,  Washington,  DC  20591,  telephone 
(202)  267-8728:  or  Jonathan  W.  Cross, 
Airports  Law  Branch,  AGC-610,  Office 
of  the  Chief  Counsel,  Federal  Aviation 
Administration,  800  Independence 
Avenue,  SW.,  Washington,  DC  20591. 
telephone  (202)  267-3473. 

SUPPtEMENTARY  INFORMATION: 

This  proposed  statement  of  policy  and 
related  procedures  is  being  published 
pursuant  to  section  112(a)  of  the  Federal 
Aviation  Administration  Authorization 
Act  of  1994,  Pub.  L.  103-305  (August 
23, 1994)  (1994  Authorization  Act).  That 
section  requires  the  Secretary  to 
establish  policies  and  procedures 
assuring  the  "prompt  and  effective 
enforcement"  of  the  requirement 
relating  to  the  use  of  airport  revenue 


(also  called  the  "revenue  retention 
requirement")  (49  U.S.C.  47107(b))  and 
the  requirement  that  airports  be  as  self- 
siistaining  as  (KMsible  (49  U.S.C 
47107(a)(13)),  and  of  the  Airport      ■'■  ''^'' 
Improvement  Program  (AIP)  sponsor 
assurances  made  under  these  sections. 
Secticm  112  includes  specific  guidance 
and  requirements  for  the  mandated 
pohcies  and  procedures. 

For  convenience,  the  term  "sponsor" 
is  used  throughout  this  dociunent  to 
mean  the  state  w  local  government  body 
obligated  imder  an  airport  grant 
agreement.  For  purposes  of  the 
proposed  policy  statement  the  term  is 
generally  interchangeable  with  the  term 
"airport  owner  or  operator"  used  in 
some  statutes.  A  sponsor  may  be  an 
entity  that  exists  only  to  operate  the 
airport,  such  as  an  airport  authority 
established  by  state  law,  or  may  be  an 
authority  established  to  operate  a 
variety  of  transportation  fodlities 
including  an  airport.  Other  airports  are 
owned  by  a  state,  coimty,  or  dty 
government  and  operated  by  an  agency 
of  that  government,  in  whidi  case  the 
state,  county,  or  dty  is  the  spransor, 
rather  than  the  subordinate  agency. 

The  Revenue  Retention  Requirement 

Under  the  Airport  and  Airway 
Improvement  Act  of  1982,  as  amended 
(AAIA),  part  of  title  V  of  the  Tax  Equity 
and  Fiscal  ResponsibiUty  Act,  Pub.  L. 
97-248,  repealed  and  reenacted  without 
substantive  change.  Pub.  L.  103-272 
(July  5, 1994),  49  U.S.C  47101,  et  seq., 
as  amended  by  Pub.  L.  103-305  (August 
23,  1994),  public  agendes  receiving 
Federal  grants  for  airport  development 
since  September  3, 1982,  are  required  to 
comply  with  the  revenue  retention 
requirement,  section  511(a)(12)  of  the 
AAIA.  now  codified  at  49  U.S.C 
47107(b).  The  revenue  retention 
assurance  requires  airport  owners  to  use 
"•  *  "all  revenues  generated  by  the 
airport  *  •  *  for  the  capital  or  operating 
costs  of  the  airport,  the  local  airport 
system,  or  other  local  facilities  which 
are  owned  or  operated  by  the  owner  or 
operator  of  the  airport  and  directly 
related  to  the  actual  air  transportation  pf 
passengers  or  property." 

The  Requirement  To  Be  as  Self- 
Sustaining  as  Possible 

A  related  requirement  of  the  AAIA 
with  respect  to  airport  revenue  is  the 
requirement  that  an  airport  have  a  rate 
structure  that  makes  the  airport  as  self- 
sustaining  as  possible  under  the 
drciunstances  existing  at  the  airport.  49 
U.S.C  47101(a)(13).  The  reason  for  this 
requirement  is  to  minimize  an  airport's 
reliance  on  Federal  funds,  and  also  to 
minimize  the  need  for  the  airport  to  be 


X 


supported  by  local  taxation.  Many  of  the 
OIG  audits  of  airport  revenue  have 
found  instances  of  a  rate  structiue  in 
,  which  the  airport  apparently  could  have 
.  charged  more  for  the  non-aeronautical 
use  of  property  than  it  has.  Several  of 
these  findings  related  spedfically  to  the 
use  of  property  for  community-relations 
purposes,  such  as  for  parks.  In  another 
case,  the  OIG  found  that  the  airport 
operator  did  not  charge  a  suffident  rate 
for  the  use  of  airport  property  for  a  local 
public  bus  terminaL 

In  general,  the  FAA  interprets  the  self- 
sustaining  assurance  to  require  that  a 
sponsor  charge  a  fair-market  commerdal 
rate  for  non-aeronautical  leases  and 
activities  on  an  airport.  The  FAA  has 
not  insisted  on  the  airport's  standard 
conunercial  rate  for  uses  of  property  for 
which  it  is  unreasonable  to  expect  a 
commerdcd  rent,  and  has  permitted 
temporary  uses  of  property  at  below- 
maricet  rates  pending  future  commerdal 
use. 

Notice  of  Proposed  Policy 

On  February  26, 1996,  the  FAA 
published  a  Notice  of  Proposed  Policy 
entitled  "Policy  and  Procedures 
Concerning  the  Use  of  Airport  Revenue" 
(61  FR  7134).  The  period  for  pubUc 
comment  closed  on  April  26, 1996.  The 
FAA  received  commoits  fit>m  34 
commenters  on  all  aspects  of  the 
proposed  policy.  Comments  were 
received  from  various  nonprofit  and 
trade  organizations  including  the  Air 
Transport  Association  and  International 
Air  Transport  Association,  the 
American  Assodation  of  Airport 
Executives  (AAAE)  and  the  Airports 
Council  International-North  America 
(AQ-NA),  and  the  Aircraft  Owners  and 
Pilots  Assodation;  from  individual 
airport  operators  and  state  and  local 
governments;  and  from  an  automobile 
rental  firm.  The  comments  will  be 
addressed  in  the  final  policy  statement 
to  be  issued  in  this  docket. 

The  February  notice  hsted  several 
examples  of  uses  of  airport  revenue  that 
respectively  are  or  are  not  considered 
appropriate  expenditures  under  the 
terms  of  section  47107(b).  The  lists  were 
not  exhaustive,  however,  and  not  all 
possible  uses  of  airport  revenue  were 
included.  Many  of  the  commenters 
submitted  comments  on  issues  that  they 
believed  should  be  included  in  the  final 
policy,  but  which  were  not  addressed  in 
detail  in  the  February  proposal.  In 
consideration  of  the  comments,  the  FAA 
believes  that  several  of  these  issues  are 
suffidently  significant  that 
supplemental  guidance  should  be 
proposed  for  public  comment  before  the 
adoption  of  a  final  polic)'.  In  simunary. 
these  issues  are  (1)  The  use  of  airport 
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property  and  funds  for  community  or 
charitable  purposes;  (2)  the  extent  to 
which  airport  funds  may  be  used  for 
marketing  and  promotional  activities: 
(3)  guidance  on  the  accoimting  and  cost 
allocation  practices  that  the  FAA 
considers  acceptable  for  purposes  of 
compliance  with  the  revenue  retention 
requirement;  and  (4)  the  use  of  airport 
property  for  public  transportation 
facilities.  This  notice  proposes  to  add 
new  language  to  the  policy  statement 
published  in  the  February  notice  to 
address  each  of  these  issues.  Each  issue 
is  discussed  separately  below. 

As  with  the  practices  specifically 
discussed  in  the  proposed  policy 
pt^blished  in  February,  the  four 
practices  discussed  below  are  not  new 
requirements,  but  rather  are  an 
articiilation  of  the  FAA's  proposed 
implementation  of  a  statute  that  has 
been  in  effect  since  1982. 

It  should  be  noted  that  the  use  of 
airport  property  for  community 
purposes  and  public  transit  at  less-than- 
market  rates  generally  involves  the  self- 
sustaining  requirement  rather  than  the 
revenue  retention  requirement.  The 
revenue  retention  requirement  and  the 
self-sustaining  requirement  often  arise 
in  the  same  ciraunstances  at  an  airport, 
and  both  requirements  are  cited 
frequently  in  audits  of  airport  revenue 
by  Uie  Office  of  the  DOT  Inspector 
General  (OIG).  In  order  to  provide 
comprehensive  guidance  on  the  use  of 
airport  revenue  and  property  consistent 
with  the  airport's  grant  assurances,  the 
FAA  is  proposing  to  include  more 
specific  guidance  on  the  self-sustaining 
requirement  in  the  final  revenue 
diversion  poUcy  to  the  extent  necessary 
to  address  the  use  of  airport  property  for 
community  "good-will"  and  public 
transit  purposes. 

1.  Use  of  Airport  Property  for 
Community  Charitable  Purposes; 
Donation  of  Airport  Funds  for 
CcHnmunity  Charitable  Purposes 

Discussion  of  Comments. 

The  OIG  has  foimd  either  revenue 
diversion  or  failure  to  obtain  fair  rental 
value  for  airport  property,  or  both,  in  38 
audits.  In  several  of  those  cases  the  OIG 
has  cited  the  practice  of  leasing  airport 
property  for  charitable  or  community 
purposes,  such  as  a  park  or  ball  field,  at 
no  cost  or  at  a  below-market  rental  rate. 
The  OIG  considers  this  practice  to  be  a 
violation  of  the  grant  assiurance 
obligating  the  airport  to  maintain  a  fee 
and  rental  structiire  which  will  make 
the  airport  as  self-sustaining  as  possible 
imder  the  circumstances.  Where  the 
property  is  made  available  to  an  agency 
of  the  sponsor,  such  as  a  parks 


department,  the  below-market  lease 
could  also  be  considered  a  violation  of 
the  revenue  retention  requirement,  since 
the  sponsor  is  choosing  to  subsidize  its 
own  non-aeronautical  activities  with 
airport  resources  and  could  modify  the 
arrangement  at  any  time. 

Similarly,  in  an  audit  of  revenues  at 
airports  operated  by  the  Qty  of  Los 
Angeles,  the  OIG  found  the  donation  of 
airport  funds  (as  opposed  to  no-cost  use 
of  land)  to  non-profit  and  community 
groups  to  be  an  unlawful  diversion  of 
airport  revenue. 

The  February  notice  of  proposed 
policy  does  not  discuss  an  exception  for 
community-purpose  use  of  property,  but 
in  practice  the  FAA  has  in  limited 
circumstances  permitted  use  of  property 
at  less  than  fair  market  rental  without 
finding  a  violation  of  the  self-sustaining 
or  revenue  use  requirements.  For 
example,  in  Arlington,  Washington,  the 
FAA  permitted  the  Qty  of  Arlington  to 
maintain  a  park  on  airport  property  for 
which  there  was  no  current  commercial 
demand,  if  the  property  remained 
available  for  commercial  use,  permanent 
improvements  for  the  park  were  not 
made,  and  no  airport  fimds  were  used 
for  the  park.  In  the  comments  on  the 
proposed  policy,  a  substantial  nmnber 
of  commenters  requested  a  policy 
permitting  practices  of  the  kind  found 
by  the  OIG  at  Los  Angeles  airports. 
Specifically,  commenters  used  various 
terms  to  argue  that  the  policy  should 
permit:  Use  of  airport  land  for  non- 
profit, public  service  agencies  for  a 
nominal  fee;  de  minimis  support  for  a 
community  purpose;  use  of  property 
which  is  not  otherwise  productive  at 
less  than  FMV  for  local  government, 
parks  and  recreation,  or  other 
community  piuposes;  use  of  airport 
property  by  community  groups,  with 
limits;  de  minimis  commimity 
participation  expenditures;  goodwill 
community  events;  commimity 
involvement;  minor  community 
goodwill  expenses,  etc.  Supporting 
commenters  argue  that  an  airport  • 

operator  needs  some  flexibiUty  to 
maintain  positive  relations  with 
surroimding  commimities,  in 
consideration  of  the  adverse  impacts  of 
the  airport  (e.g.,  noise,  commercial 
zoning),  to  ensure  that  the  airport  is 
accepted  as  much  as  possible  and  that 
present  and  future  airport  development 
is  not  restricted  by  local  political  action. 

On  the  basis  of  the  substantial  number 
of  similar  comments  received  on  this 
issue,  and  the  fact  that  similar  practices 
have  been  found  in  several  OIG  audits, 
the  FAA  beUeves  that  some  form  of 
below-market  contribution  of  the  use  of 
property  for  community  use  is  a 
common  and  long-standing  practice  at 


U.S.  airports.  In  consideration  of  the 
apparent  prevalence  of  this  practice  and 
the  comments  received  (» the  issue,  and 
of  the  FAA's  past  practice,  the  FAA  is 
proposing  to  adopt  a  poUcy  that  would 
permit  the  limited  use  of  airport 
property  for  certain  community-related 
puiposes  as  a  legitimate  cost  of 
operating  the  airport. 

In  specifying  the  permissible  use  of 
airport  property  for  'commimity' 
purposes  and  appropriate  limits  on  such 
use  to  maintain  consistency  with  the 
requirements  of  49  U.S.C.  47107(b)  or 
47101(a)(13),  the  FAA  has  considered 
the  following  issues  raised  by  the  OIG 
audits  and  the  public  comments 
received: 

Should  the  airport's  need  to  "be  a 
good  neighbor"  to  the  local  commimity 
be  considered  a  "circumstance  existing 
at  the  airport"  under  section 
47107(a)(13(A)  that  would  justify 
permitting  use  of  airport  land  for  public 
purposes,  at  below-marinet  or  zero  rent, 
by  local  governments  and  non-profit 
organizations? 

How  should  the  commercial 
desirability  of  the  property,  or  the    . 
availabiUty  of  the  property  for 
unrestricted  development,  affect  the 
determination  of  whether  its  lease  at 
below-fair-market  rent  is  consistent  with 
the  self-sustaining  requirement?  I.e., 
should  it  be  easier  to  find  justifying 
circumstances  for  the  below-market 
lease  of  property  that  is  subject  to  some 
airport-related  impairment  on  use? 
Examples  of  impairments  of  commercial 
land  use  could  be,  for  example,  part  77 
surfaces  close  to  the  surface,  location  of 
the  land  in  a  runway  protection  zone,  or 
location  of  the  land  within  a  noise 
contour  that  is  not  compatible  with  the 
prevailing  land  uses  in  the  area. 

Should  expenditure  of  airport  funds 
for  purposes  of  community  goodwill  be 
considered  an  "operatii^  cost  of  the 
airport"  for  purposes  of  section 
47107(b)? 

If  so,  should  some  limit  be  established 
on  "community  goodwill" 
expenditures?  E.g..  ACI-KtA  and  AAAE 
have  proposed  a  "safe  harbor"  for 
community  participation  expenditures 
at  a  de  minimis  level. 

Proposed  Policy 

The  FAA  proposes  to  recognize  that . 
making  airport  property  available  for 
general,  pubUc  community  purposes 
such  as  parks  and  recreation  areas,  for 
the  purpose  of  maintaining  positive 
airport-community  relations,  can  be  a 
legitimate  function  of  an  airport 
proprietor  in  operating  the  airport. 
Accordingly,  in  certain  circumstances 
providing  airport  landlbr  such  purposes 
will  not  be  considered  a  violation  of  the 
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self-sustaining  requirement.  Generally, 
below-market  use  of  airport  land  for 
community  purposes  will  be  considered 
consistent  with  the  assurance  if  the 
community  use  of  the  property  can  be 
justified  as  benefiting  the  airport  and 
the  property  involved  is  not  expected  to 
produce  substantial  income  at  the  time 
the  community  use  is  contemplated. 
Benefit  to  the  airport  can  be  tangible,  in 
the  form  of  action  to  maintain  the 
condition  or  security  of  the  airport 
property  used,  or  intangible,  such  as  the 
contribution  to  good  relations  with 
surrounding  communities.  The  greater 
the  dilfierence  between  the  fair  rental 
value  of  the  property  and  the  actual 
amount  of  the  lease,  the  greater  the 
burden  of  showing  an  airport-related 
benefit.  Some  indications  that  the 
property  would  not  be  expected  to 
produce  commercial  income  at  the  time 
would  be  that  (1)  The  property  is  subject 
to  airport-related  restrictions  on  use  and 
structiues,  (2)  the  property  is  subject  to 
terrain,  access  limitations,  or  other 
factors  that  mal^e  it  unsuitable  for 
commercial  use,  or  (3)  there  is  no 
apparent  commercial  demand  for  the 
property  due  to  general  market 
conditions  in  the  area.  In  any  event  the 
above  conditions  would  be  considered 
in  determining  the  fair  rental  value  of 
theproperty  in  question. 

The  use  of  airport  funds  to  support 
community  activities  and  participation 
in  community  events  would  not  be 
considered  an  airport  cost  unless  the 
expenditure  is  directly  related  to  the 
operation  of  the  airport.  For  example, 
expenditure  to  support  participation  in 
the  Airport's  Federally  approved 
disadvantaged  business  enterprise 
program  would  be  considered 
permissible  as  supporting  a  use  directly 
related  to  the  operation  of  the  airport. 

Use  of  airport  property  for  community 
purposes  by  other  departments  of  the 
sponsoring  government  agency  with 
park,  recreational,  or  similar 
responsibilities  could  meet  the  test  of 
this  pohcy,  but  would  be  subject  to 
special  scrutiny  for  evidence  that  the 
use  was  beneficial  to  the  airport.  This 
exception  would  not  apply  where  the 
sponsor  was  using  airport  property 
simply  as  a  source  of  inexpensive  land 
for  the  sponsor's  general  governmental 
purposes. 

n.  Use  of  Airport  Revenue  for 
Economic  Development,  Airport 
Marketing,  and  Airport  Promotion 

Discussion 

Many  if  not  most  sponsors  of 
commercial  airports  engage  in  some 
form  of  promotional  effort,  to  encourage 
use  of  the  airport  and  increase  the  level 


of  scheduled  service  for  passengers  and 
cargo  shippers.  Congress,  in  the  FY  94 
Authorization  Act,  effectively  affirmed 
the  legitimacy  of  some  promotion  for 
airport  purposes  by  expressly 
prohibiting  "use  of  airport  revenues  for 
general  economic  development, 
marketing,  and  promotional  activities 
unrelated  to  airports  or  airport 
systems;"  and  the  notice  of  proposed 
policy  reflects  this  distinction. 

A  nimiber  of  commentere  on  the 
notice  of  proposed  policy  expressed  the 
opinion  that  some  kinds  of  promotion 
should  be  considered  a  legitimate  use  of 
airport  revenue.  AQ-NA/AAAE 
requested  that  FAA  establish  a  "safe 
harbor"  for  certain  promotional  and 
marketing  activities,  perhaps  based  on  a 
percentage  of  costs.  Specific  issues 
raised  by  the  audits  and  the  comments 
are: 

What  kinds  of  promotional  and 
marketing  activities  are  and  are  not 
considered  legitimate  operating  costs  of 
the  airport  under  section  47107(b)? 

Should  the  amount  of  expend[itures 
on  legitimate  promotional  and 
marketing  activities  be  limited,  as  a 
matter  of  policy? 

Proposed  Policy 

The  FAA  proposes  to  adopt  a  policy 
that  expenditures  for  the  promotion  of    • 
an  airport  and  marketing  of  the  general 
services  available  at  the  airport  are 
legitimate  costs  of  airport  operation. 
Promotion  and  marketing  of  the 
community  or  region,  or  promotional/ 
marketing  expenditures  directed  toward 
regional  economic  development  rather 
than  specifically  toward  promotion  of 
the  airport  would  not  be  considered  an 
airport  cost.  Under  the  poUcy  proposed, 
procxuement  of  air  transportation  or  air 
service  by  payment  or  diect  subsidy,  as 
opposed  to  promotional  activities  to 
encourage  such  service,  would  be 
considered  regional  economic 
promotion  and  would  not  be  considered 
a  cost  of  operating  the  airport.  The  FAA 
understands  that  the  purpose  of  such  a 
subsidy  is  essentially  the  same  as  the 
purpose  of  other  promotional  activities 
directed  toward  air  service 
development.  However,  a  distinction 
may  be  made  between  encouraging  use 
of  the  airport,  through  advertising  and 
other  promotional  activities  or  even 
through  fee  incentives,  and  simply 
buying  increased  use  of  the  airport  by 
paying  an  air  carrier  to  operate  aircraft. 
The  FAA  proposes  to  clarify  in  the  final 
policy  that  this  latter  activity  is 
ineUgible  for  (he  use  of  airptort  revenues, 
because  it  cannot  be  considered  a 
camtal  or  operating  cost  of  the  airport. 

Direct  payments  to  carriers  to  provide 
service  bom  a  community's  general 


fimds  or  from  a  local  chamber  of 
commerce,  for  example,  would  not 
involve  airport  revenue  and  would  not 
be  subject  to  the  revenue  retention 
requirement. 

the  policy  woidd  not  define  specific 
limits  on  spending  for  promotional 
purpsoOes,  but  would  state  that  the  FAA 
assumes  that  any  expenditures  for 
promotional  and  marketing  costs  would 
be  reasonable  in  relation  to  the  airport's 
financial  situation.  Disproportionately 
high  costs  for  promotion  and  marketing 
could  be  reviewed  to  see  if  the 
expenditures  actually  qualified  as 
"airport  costs"  imder  section  47107(b). 
The  FAA  could  also  consider  whether 
excessive  promotional  expenditures 
should  be  taken  into  account  in  the 
award  of  discretionary  grants. 

Generally,  the  followmg  would  be 
considered  costs  of  operating  the 
airport: 

(1)  Costs  of  activities  directed  toward 
promoting  public  and  industry 
awareness  and  use  of  airport  bcilities 
and  services. 

(2)  Salary  and  expenses  of  persons 
engaged  in  efforts  to  promote  air  service 
at  the  airport. 

The  following  practices  would  not  be 
considered  costs  of  operating  the  airport 
under  section  47107(b): 

(1)  Expenditiu^s  for  promotion  of 
general  economic  development  that  is 
not  specifically  related  to  the  airport. 

(2)  Direct  subsidy  of  airline 
operations.  For  this  purpose  direct 
subsidies  would  be  considered  to  be 
payments  of  airport  funds  to  carriere  for 
air  service,  and  would  not  include 
waivers  of  fees  or  discoimted  landing  or 
other  fees  during  a  promotional  period 
or  support  for  airline  expenditures  for 
advertising  or  marketing  of  service  in 
specific  markets. 

The  issue  concerning  direct  subsidies 
to  air  carriers  is  one  of  several  issues 
currently  being  addressed  in  a  formal 
investigation,  "Investigation  into 
Lehigh-Northampton  Airport 
Authority's  Air  Service  Development 
Program,"  FAA  Docket  No.  13-93-30, 
being  conducted  by  the  FAA  under  the 
procedures  set  forth  in  14  CFR  part  13, . 
subpart  F. 

Formal  complaints  filed  by  Delta  Air 
Lines,  Inc..  Northwest  Airlines,  Inc., 
United  Air  Lines,  Inc.,  USAir,  Lac, 
Atlantic  Coast  Airlines,  Inc.,  Allegheny 
AirUnes,  Inc.,  Piedmont  Airlines,  Inc., 
and  Midway  Airlines,  Inc.,  allege  that 
the  subsidization  by  the  Authority  of 
certain  air  service,  in  exchange  for  air 
carrier's  agreement  to  provide  service  on 
certain  schedules  and  at  certain  fares, 
constitutes  unlawful  diversion  of  airport 
revenue  in  violation  of  Federal  law.  The 
Authority  asserts  that  it  is  traditional 
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and  accepted  industry  practice  for 
airport  sponsors  to  expend  airport 
revenues  for  air  service  marketing  and 
promotion  purposes,  including  direct 
subsidies  of  airline  operations,  and  to 
p>ass  some  or  all  of  those  costs  through 
to  the  airlines  by  allocation  to  various 
cost  centers.  It  also  argues  that 
providing  start-up  carrier  service  » 

reflects  a  legitimate  business  judgment 
by  an  airport  operator  to  enhance  air 
service  and  represents  an  appropriate 
airport  operating  cost. 

To  the  extent  that  the  supplemental 
notice  of  proposed  policy  would  affect 
the  Subpiurt  F  investigation,  any  issues 
considering  those  effects  and  the 
question  of  retroactive  application  of  the 
policy  would  best  be  addressed  within 
the  context  of  the  formal  investigation. 

m.  Principles  for  Allocation  of  Indirect 
Coats 

Discussion 

The  Notice  of  Proposed  Policy  did  not 
discuss  acceptable  principles  of  indirect 
cost  allocation,  but  several  commenters 
requested  guidance  on  cost  allocation. 
Specifically,  guidance  was  requested  on 
approvid  of  indirect  sponsor  charges 
calculated  according  to  a  federally 
approved  cost  allocation  plan; 
allocation  of  shared  costs;  and  the  use 
of  generally  accepted  accoimting 
principles  in  lieu  of  Office  of 
Management  and  Budget  (OMB) 
Circular  A-87,  as  recommended  by  the 
OIG. 

Capital  and  operating  costs  of  the 
airport  under  section  4710(b)  may 
include  indirect  costs  allocated  to  the 
airport.  Local  governments  have  great 
flexibility  imder  generally  accepted 
accounting  principles  (GAAP)  to 
develop  a  plan  for  allocation  of  indirect 
costs  among  government  departments,    - 
and  the  propriety  of  particular, 
allocations  has  been  a  subject  of  OIG 
audits  of  airport  revenue. 

In  several  audits,  the  OIG  has 
recommended  that  the  FAA  require  that 
sponsors  comply  with  OMB  Circular  A- 
87  in  the  allocation  of  indirect  costs  of 
airport  operation.  In  response,  the  FAA 
has  noted  that  A-87  applies  by  its  terms 
only  to  the  expenditure  of  funds  on 
federally  funded  projects,  and  sponsors 
are  under  no  legal  obligation  to  use  A- 
87  for  cost  allocation  involving  locally 
generated  funds.  FAA  has  agreed  with 
the  OIG  that  cost  allocation  by  a  sponsor 
should  be  appUed  consistently,  and  in 
compliance  with  the  GAAP  that  apply 
to  local  government  enterprise  funds. 

A-87  is  apparently  the  only  set  of 
guidelines  tiiat  provides  specific 
guidance  on  indirect  cost  allocation  for 
local  government  accounting  systems.  In 


the  Denver  audit,  the  OIG  listed  several 
principles  derived  from  A-87  that  the 
OIG  believes  ought  to  apply  to  the 
allocation  of  indirect  costs  by  an  airport. 
First,  the  general  costs  of  government, 
such  as  costs  of  the  city  council,  may 
not  be  allocated  to  the  airport.  Second, 
each  item  of  cost  must  be  treated 
consistently  either  as  a  direct  or  an 
indirect  cost.  Third,  a  local  cost 
allocation  plan  must  provide  that  all 
users  of  a  service  mxist  be  billed  equally. 
This  last  is  consistent  with  FAA  C^er 
5190A,  §  4-20(c)(ii).  which  states: 

If  an  indirect  charge  is  levied  against  the 
airport  in  support  of  capital  or  operating 
expenses,  the  indirect  charge  must  also  be 
levied  against  other  governmental  cost 
centers  in  accordance  with  generally 
accepted  accounting  procedures  and 
practices. 

While  the  FAA  continues  to  believe  that 
the  FAA  cannot  require  A-87  in  its 
entirety  as  a  strict  guide  to  the 
allowability  of  expenditures  for  capital 
and  operating  costs  of  an  airport,  we  do 
believe  the  specific  principles  identified 
by  the  OIG  are  an  appropriate 
construction  of  the  revenue  retention 
requirement. 

Proposed  Policy 

The  FAA  proposes  to  make  clear  that 
allocation  of  indirect  costs  is  allowable 
under  49  U.S.C.  47107(b],  and  that  no 
particular  method  of  cost  allocation  will 
be  required,  including  OMB  Circular  A- 
87.  However,  it  remains  important  that 
only  capital  and  operating  costs  of  the 
airport,  airport  system,  and  facilities 
directly  and  substantially  related  to  air 
transportation  may  be  allocated 
indirectly  to  the  airport.  To  ensure  that 
indirect  costs  are  limited  to  allowable 
capital  and  operating  costs,  the  FAA 
proposes  to  apply  certain  general 
principles  and  prohibitions  fo  the 
allocation  of  costs.  The  proposed 
guidance  would  not  limit  significantly 
(if  at  all)  the  development  of  local  cost 
allocation  plans  imder  OMB  Circular  A- 
87  or  other  state,  local,  or  Federal  cost 
allocation  guidance,  or  interfere  with 
the  application  of  GAAP  to  airport 
accounting  and  cost  allocation. 

FAA  would  expect  that  a  Federally 
approved  cost  allocation  plan  that 
complied  with  OMB  Ciradar  A-87  or 
other  Federal  guidance  and  was 
consistent  with  GAAP  would  be 
reasonable  and  transparent,  and  would 
generally  meet  the  requirements  of 
section  47107(b).  However,  the  use  of  a 
Federally  approved  cost  allocation  plan 
does  not  rule  out  the  possibility  that  a 
particular  cost  item  allowed  under  that 
guidance  would  be  in  violation  of  the 
airport  revenue  retention  requirement  if 
allocated  to  the  airport.  For  example,  a 


local  allocation  plan  may  allocate 
general  costs  of  government  to  various . 
sponsor  departments.  This  may  not  be 
inherentiy  improper  from  an  accounting 
standpoint,  but  would  be  considered  by 
the  FAA  to  be  a  diversion  of  airport 
revenue  for  general,  non-airport 
purposes.  Even  imder  a  plan  developed 
in  accordance  with  A-87,  the 
calculation  of  depreciation  costs  or  the 
allowance  of  contributions  to  or 
membership  fees  in  charitable 
organizations  could  be  inconsistent  with 
the  February  1996  notice  of  proposed 
policy  and  this  supplemental  notice.       j 

The  FAA  proposes  to  require 
s|}ecifically  that  indirect  cost  allocations 
be  applied  consistently  across  . 

departments  to  the  sponsoring  | 

government  agency,  and  not  unfairly 
burden  the  airport  accoimt.  Allocation 
of  costs  to  comparable  users,  «uch  as      | 
proprietary  or  enterprise  accoimts,  must 
be  applied  in  the  same  manner.  The 
genoral  sponsor  cost  allocation  plan 
may  not  result  in  an  overallocation  to 
proprietary  or  enterprise  accounts. 

Also,  the  allocation  of  the  general 
costs  of  the  sponsoring  government 
could  not  be  allocated  to  the  airport; 
however,  this  woiUd  not  affect  direct  or 
indirect  billing  for  actual  services 
provided  to  the  airport  by  local 
government. 

IV.  Use  of  Airport  Land  for  Public 
Traiuit  Facilities 

Many  commercial  airports  have  some 
facility  for  the  accommodation  of  public 
transit  passengers,  ranging  fix)m 
curbside  terminal  bus  stops  to  dedicated 
airport  stations  for  local  mass  transit 
systems.  These  on-airport  fadUties  that 
are  owned  or  operated  by  the  airpKjrt  are 
eligible  for  the  use  of  airport  revenue  , 
under  section  47107(b).  Similarly,  the 
capital  costs  of  such  on-airport  faciUties 
may  be  eligible  for  the  fimds  from 
Federal  airport  grants  and  passenger 
facility  charges  as  part  of  an  airport 
development  project.  The  pubUc  transit 
systems  at  issue  are  publicly  owned,  not 
private,  and  are  often  subsidized  by 
public  funds.  Terminal  facilities  at  the 
airport,  whether  a  curbside  bus  stop  or 
a  metro  station,  are  generally  provided 
only  for  the  use  of  air  passengers  and 
airport  visitors  and  employees  traveling 
to  and  from  the  airport.  | 

Public  transit  facilities  are  not 
aeronautical.  As  a  result,  the  general       ' 
rule  of  interpretation  of  the  self- 
sustaining  assurance  would  require  the 
sponsor  to  charge  commercial  rates  for 
theuseof  airport  property  by  local         | 
transit  systems.  However,  in 
determining  the  sponsor's  obligation  to 
develop  a  rate  structure  under  the  self- 
sustaining  requirement,  the  FAA  does 
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not  believe  tliat  public  transit  facilities 
can  be  grouped  either  with  commercial 
business  enterprises  or  with  non- 
aeronautical  uses  of  the  airport  that 
have  no  direct  benefit  for  air  travel. 
Public  transit  fadhties  provide  benefits 
to  the  airport  by  maximizing  public 
acxess,  lessening  ground  traffic 
congestion,  and  improving  air  quality. 
Therefore,  the  FAA  believes  that  public 
transit  facihties  are  more  appropriately 
analogized  to  public  roadways,  which 
are  also  public  faciUties  for  transporting 
passengers,  visitors,  and  employees  to 
and  from  the  airport 

Proposed  Policy 

Accordingly,  the  FAA  proposes  to 
consider  the  use  of  airport  property  for 
a  public  transit  terminal,  transit  right-of- 
way,  or  related  facihties  at  less  than  fair 
rental  value  to  be  consistent  with  th^ 
self-siistaining  assurance.  The  exception 
would  apply  only  to  publicly-owned 
transit  systems,  and  only  to  facilities 
necessary  for  the  transportation  of  air 
passengers,  airport  visitors,  and  airport 
employees  to  and  from  the  airport.  For 
example,  a  maintenance/repair  facility 
for  transit  buses  would  not  need  to  be 
located  at  the  airport,  and  a  commercial 
lease  rate  would  be  required  for  any 
airport  land  used  for  this  piupose. 

In  some  cases  the  local  public  transit 
system  may  be  ov/ned  and  operated  by 
another  department  of  the  sponsoring 
government  agency.  The  FAA  believes 
the  same  poUcy  should  apply  to 
sponsor-owned  transit  systems  as  to 
systems  owned  by  other  jurisdictions, 
and  a  sponsor-owned  transit  facility 
located  at  the  airport  for  the  use  of 
airport  passengers,  visitors,  and 
employees,  at  a  below-mdtket  lease  rate, 
would  not  represent  a  diversion  of 
airport  revenue  by  the  sponsor. 

Note  that  a  below-market  rate  is 
optional,  not  reqiiired;  the  policy  would 
not  prevent  the  sponsor  from  charging 
market  rates.  However,  sponsors  wotild 
have  the  freedom  to  charge  below- 
market  rates  in  order  to  derive 
environmental,  mobility,  and  other 
benefits  achieved  through  public  transit 
to  and  from  airports.  Comments  are 
requested  on  whether  some 
compensation  for  the  use  of  airport 
property  should  be  required,  or  whether 
a  lease  at  no  cost  or  only  nominal  cost 
would  be  considered  consistent  with  the 
self-sustaining  requirement. 

PoUcy  Statement  Concerning  Airport 
Revenue 

For  the  reasons  discussed  above,  the 
Federal  Aviation  Administration  is 
modifying  the  proposed  policy 
concerning  the  use  o^airport  revenue,  as 


pubUshed  in  the  Federal  Register  on 
February  26, 1996,  as  follows: 

Polides  and  Procedures  Concerning  the 
Use  of  Airport  Revenue 

Vn.  Uses  of  Airport  Rerenue 

A.  Permitted  Uses  of  Airport  Revenue 

Airport  revenue  may  be  used  for 

1.  Tlie  capital  or  operating  costs  of  the 
airport,  the  local  airport  system,  or  other 
lo<^  facilities  owned  or  operated  by  the 
airport  owner  or  operator  and  directly 
and  substantially  related  to  the  air 
transportation  of  passengera  or  property. 
Such  costs  may  include  reimbursements 
to  a  state  or  local  agency  for  the  costs 

of  services  actually  received  and 
documented,  subject  to  the  terms  of  this 
policy  statement  Operating  costs  for  an 
airport  may  be  both  direct  and  indirect 
and  may  include  all  of  the  expenses  and 
costs  that  are  recognized  under  the 
generally  accepted  accounting 
principles  and  practices  that  apply  to 
the  airport  enterprise  funds  of  state  and 
local  government  entities,  as  discussed 
in  paragraph  Vn.B. 

2.  Costs  of  activities  directed  toward 
promoting  public  and  industry 
awareness  of  airport  facilities  and 
services,  and  salary  and  expenses  of 
employees  engaged  in  efforts  to  promote 
air  service  at  the  airport. 

3.  The  repayment  of  the  airport  owner 
(which  may  or  may  not  be  the  sponsor) 
of  funds  contributed  by  the  owner  for 
capital  and  operating  costs  of  the  airport 
and  not  heretofore  reimbursed. 

4.  Purposes  other  than  capital  and 
operating  costs  of  the  airport,  the  local 
airport  system,  or  other  local  facilities 
owned  or  operated  by  the  sponsor  and 
directly  and  substantially  related  to  the 
air  transportation  of  passengera  or 
property,  if  the  "grandfather"  provisions 
of  49  U.S.C  47107(b)(2)  are  applicable 
to  the  sponsor  and  the  particular  use. 
Examples  of  grandfathered  airport 
sponsora  may  include,  but  are  not 
limited  to,  a  port  authority  or  state 
department  of  transportation  which 
owns  or  operates  other  transportation 
facilities  in  addition  to  airports,  and 
which  have  pre-September  3, 1982,  debt 
obligations  or  legislation  governing 
financing  and  providing  for  use  of 
airport  revenue  for  non-airport 
piuposes.  Such  sponsora  may  have 
obtained  legal  opinions  from  their 
counsel  to  support  a  claim  of 
grandfathering.  Previous  DOT 
interpretations  have  found  the  following 
examples  of  pre-AAIA  legislation  to 
provide  for  the  grandfather  exception: 

(a)  Bond  obligations  and  city 
ordinances  requiring  a  five  percent 


"gross  receipts"  fee  from  airport 
revenues.  The  payments  were  instituted 
in,1954  and  continued  in  1968. 

(b)  A  1955  state  statute  for  the 
assessing  of  a  five  percent  siircharge  on 
all  receipts  and  deposits  in  an  airport 
revenue  fund  to  defray  central  service 
expenses  of  the  state. 

(c)  City  legislation  authorizing  the 
transfer  of  a  percentage  of  airport 
revenues,  permitting  an  airport-air 
carrier  settlement  agreement  providing 
for  annual  payments  to  the  city  of  15 
percent  of  the  airport  concession 
revenues. 

(d)  A  1957  state  statutory 
transportation  program  governing  the 
financing  and  operations  of  a  multi- 
modal transportation  authority, 
including  airport,  highway,  port,  rail 
and  transit  facihties,  wherein  state 
revenues,  including  airport  revenues, 
support  the  state's  transportation- 
related,  and  other,  facilities.  The  funds 
flow  from  the  airports  to  a  state 
transportation  trust  fund,  composed  of 
all  "taxes,  fees,  charges,  and  revenues" 
collected  or  received  by  the  state 
department  of  transportation. 

Ce)  A  port  authority's  1956  enabling 
act  provisions  specifically  permitting  it 
to  use  port  revenue,  which  includes 
airport  revenue,  to  satisfy  debt 
obligations  and  to  use  revenues  from 
each  project  for  the  e.xpenses  of  the 
authority.  The  act  also  exempts  the 
authority  from  property  taxes  but 
requires  annual  payments  in  Ueu  of 
taxes  to  several  local  governments  and 
gives  it  other  corporate  powera.  A  1978 
trust  agreement  recognizes  the  use  of  the 
authority's  revenue  for  debt  servicing, 
facilities  of  the  authority,  its  expenses, 
reserves,  and  the  payment  in  lieu  of 
taxes  fund. 

B.  Allocation  of  Indirect  Costs 

Indirect  costs  of  sponsor  services  may 
be  allocated  to  the  airport,  but  the 
allocation  must  result  in  an  allocation  to 
the  airport  only  of  those  costs  which 
would  otherwise  be  allowable  imder  49 
U.S.C.  47107(b). 

In  determining  whether  an  indirect 
cost  allocation  is  allowable,  the 
following  principles  apply: 

1.  Each  allocation  of  cost  and  each 
procediue  or  plan  for  cost  allocation 
should  be  transparent  and  justifiable 
and  should  be  a  matter  of  pubUc  record 
available  to  idrport  usera  and  the  general 
pubhc.  AUocation  of  costs  is  also 
expected  to  be  consistent  with  generally 
accepted  accoimting  principles  (GAAP) 
applicable  to  local  government  and  to 
enterprise  funds,  although  GAAP 
guidance  on  cost  allocation  is  limited. 

2.  Allocation  of  costs  as  allowed 
under  OMB  Circular  A-87  or  a 
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Federally  approved  local  cost  allocation 
plan  will  be  considered  to  result  in  a 
reasonable  and  transparent  cost 
allocation,  but  may  still  need  to  be 
reviewed  to  assure  that  allocation  of 
specific  cost  items  meets  the  special 
revenue  retention  requirements 
applicable  to  airport  revenue  imder  49 
U.S.C.  47107(b). 

3.  Each  item  of  cost  must  be  treated 
consistently  either  as  a  direct  or  an 
indirect  cost,  and  the  methcxi  of 
allocation  must  not  permit  a  cost  item 
to  be  charged  both  directly  and 
indirectly. 

4.  A  charge  to  the  airport  imder  a 
local  cost  allocation  plan  must  be 
charged  to  all  comparable  users  of  a 
service  equally. 

5.  The  general  costs  of  government, 
such  as  costs  of  the  city  coimcil,  may 
not  be  allocated  to  the  airport. 

C.  Permitted  Uses  of  Airport  Property 

Making  airport  property  available  at 
less  than  fair  market  rental  for  public 
community  uses,  for  the  purpose  of 
maintaining  positive  airport-community 
relations,  can  be  a  legitimate  function  of 
an  airport  proprietor  in  operating  the 
airport.  Accordingly,  in  certain 
circumstances,  providing  airport  land 
for  such  purposes  (other  than  to  the 
sponsor  itself)  will  not  be  considered  a 
violation  of  49  U.S.C.  4Z107(b)  or 
47107(a)(13),  which  requires  an  airport 
proprietor  to  maintain  an  airport  rate 
structure  that  makes  the  airport  as  self- 
sustaining  as  possible.  Generally,  the 
circumstances  in  which  below-market 
use  of  airport  land  for  community 
purposes  will  be  considered  consistent 
with  the  grant  assurances  are: 

1.  The  community  use  of  the  property 
can  be  justified  as  benefiting  the  airport, 
and 

2.  The  property  involved  would  not 
reasonably  be  expected  to  produce 
substantial  income  at  the  time  the 
community  use  is  contemplated.  The 
greater  the  difference  between  the  fair 
rental  value  of  the  property  and  the 
actual  amount  of  the  lease,  the  greater 
the  burden  of  showing  an  airport-related 
benefit. 

Making  airport  property  available  at 
less  than  fair  market  rental  for  public 
transit  terminals,  right-of-way,  and 
related  facilities  will  not  be  considered 
a  violation  of  49  U.S.C.  47107(b)  or 
47107(a)(13)  if  the  transit  system  is 
publicly  owned  and  operated  (or 
operated  by  contract  on  behalf  of  the 
public  owner),  and  the  facilities  are 
directly  related  to  the  transportation  of 
air  passengers  and  airport  visitors  and 
employees  to  and  from  the  airport. 


D.  Consideration  of  Lawful  Diversion  of 
Revenues  in  Awarding  Discretionary 
Grants 

Airport  owners  or  operators  who 
lawfully  divert  airport  revenue  in 
accordance  with  the  "grandfather" 
provision  should  be  aware  that  49 
U.S.C.  47115(f)  requires  the  Secrettuy  of 
Transportation  to  consider  such  usage 
as  a  factor  militating  against  the 
approval  of  an  application  for 
discretionary  funds  when,  in  the 
airport's  fiscal  year  preceding  the  date 
of  application  for  discretionary  funds, 
the  Secretary  finds  that  the  amount  of 
revenues  used  by  the  airport  for 
purposes  other  than  capital  or  operating 
costs  exceeds  the  amount  used  for  such 
purposes  in  the  airport's  first  fiscal  year 
ending  after  August  23,  1994,  adjusted 
by  the  Secretary  for  changes  in  the 
Consumer  Price  Index  of  All  Urban 
Consumers  published  by  the  Bureau  of 
Labor  Statistics  of  the  Department  of 
Labor. 

Vm.  Prohibited  Uses  of  Aiiport 
Revenue 

Prohibited  uses  of  airport  revenue 
include  but  are  not  limited  to: 

A.  Direct  or  indirect  payments,  other 
than  payments  that  reflect  the  value  of 
services  and  facilities  provided  to  the 
airport,  that  are  not  based  on  a 
reasonable,  transparent  cost  allocation 
formula  calculated  consistently  for  other 
comparable  units  or  cost  centers  of 
government.  *\ 

B.  Use  of  airport  revenues  for  general 
economic  development,  marketing,  and 
promotional  activities  imrelated  to 
airports  or  airport  systems; 

C.  Payments  in  lieu  of  taxes,  or  other 
assessments,  that  exceed  the  value  of 
services  provided  or  are  not  based  on  a 
reasonable,  transparent  cost  allocation 
formula  calculated  consistently  for  other 
comparable  units  or  cost  centers  of 
government; 

D.  Payments  to  compensate 
nonsponsoring  govenunental  bodies  for 
lost  tax  revenues  exceeding  stated  tax 
rates; 

E.  Loans  of  airport  hmds  to  a  state  or 
local  agency  at  less  than  the  prevailing 
rate  of  interest. 

F.  Land  rental  to,  or  use  of  land  by, 
the  sponsor  for  nonaeronautical 
purposes  at  less  than  the  amount  that 
would  be  charged  a  commercial  tenant, 
consistent  with  Paragraph  Vn.C.  of  this 
policy. 

G.  Impact  fees  assessed  by  a 
nonsponsoring  governmental  body  that 
the  airport  sponsor  is  not  obligated  to 
pay  or  that  exceed  such  fees  assessed 
against  commercial  or  other 
governmental  entities; 


H.  Expenditure  of  airport  funds  for 
support  of  community  activities  and 
participation  in  community  events,  or 
for  support  of  community-purpose  uses 
of  airport  property,  unless  the 
expenditure  is  directly  to  the  operation 
or  marketing  of  the  airport; 

I.  Direct  subsidy  of  air  carrier 
operations. 

J.  Indirect  payment  for  the  general 
costs  of  government  (but  not  including 
billing  for  specific  services  provided  to 
the  airport). 

Issued  in  Washington,  DC,  on  Pecember 
11, 1996. 

Susan  L.  Kurland, 
Associate  Administrator  for  Airport. 
(PR  Doc.  96-32019  Filed  12-17-96;  8:45  am] 
BILUNQ  CODE  4910-13-N 


Federal  Highway  Administration 

intelligent  Transportation  Society  of 
America;  Public  Meeting 

agency:  Federal  liighway 
Administration  (FHWA). 
ACTION:  Correction  of  Meeting  Date  in 
"Date"  Category. 

SUMMARY:  Notice  of  the  meeting  of  the 
Intelligent  Transportation  Society  of 
America  Board  of  Directors  was 
published  in  the  Federal  Register  on 
December  10,  1996,  page  65101.  The 
meeting  date  hsted  in  die  "Simimary" 
category  is  correct.  The  "Date"  category 
should  read:  "The  Board  of  Directors  of 
ITS  AMERICA  will  meet  on  Thursday, 
January  16, 1997,  fiom  1  p.m.-5  p.m. 
[Eastern  Standard  Time]."  Issued  on: 
December  13, 1996. 
Jeffivy  Lindley, 

Deputy  Director.  ITS  Joint  Program  Office. 
[FR  Doc.  96-32086  Filed  12-17-96:  8:45  am] 
BILUNQ  CODE  4t10-22-P 


Federal  Railroad  Administration 

Notice  Of  Application  for  Approval  of 
Discontinuance  or  Modification  of  a 
Railroad  Signal  System  or  Relief  From 
the  Requirements  of  Title  49  CFR  Part 
236 

Pursuant  to  Title  49  CFR  Part  235  and 
49  U.S.C.  App.  26,  the  following 
railroads  have  petitioned  the  Federal 
Railroad  Administration  (FRA)  seeking 
approval  for  the  discontinuance  or 
modification  of  the  signal  system  or 
rehef  from  the  requirements  of  Title  49 
CFR  Part  236  as  detailed  below. 

Block  Signal  Application  (BS-AP)-No. 
3410 

Applicant:  CSX  Transportation, 
Incorporated,  Mr.  E.G.  Petersrai.  P£., 
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General  Manager  Signal  Engineering, 
500  Water  Street  (S/C  J-370). 
Jacksonville,  Florida  32202 
CSX  Transportation,  Incorporated 
(CSXT)  seeks  approval  of  the 
discontinuance  and  removal  of  Viaduct 
Junction  Interlocking,  milepost  BA- 
178.9,  Cumberland,  Maryland,  involving 
main  tracks  of  the  Cumberland  and 
Cumberland  Coal  Business  Unit 
Divisions,  Cumberland  Terminal, 
Keystone,  and  Moimtain  Subdivisions, 
associated  with  permanent  track  and 
signal  system  aiiangement  revisions, 
installation  of  a  traffic  control  signal 
system,  and  implementation  of  a  Direct 
Traffic  Control  Block  System  (DTC)  to 
govern  train  movements  diiring 
construction  and  testing  of  changes. 
CSXT  has  implemented  temporary  DTC 
operations,  as  construction  is  underway 
and  completion  of  the  project  is 
expected  in  November  1996,  imless 
delayed  by  imforeseen  circumstances. 
The  reasons  given  for  the  proposed 
changes  are  to  improve  train  operations, 
replace  the  obsolete  track  arrangement, 
and  eliminate  the  mechanical 
interlocking. 

BS-AP-No.  3411 

Applicant:  CSX  Transportation, 
Incorporated,  Mr.  E.  G.  Peterson,  P.E., 
General  Manager  Signal  Engineering, 
500  Water  Street  (S/C  J-370), 
Jacksonville,  Florida  32202 
CSX  Transportation,  Incorporated 
(CSXT)  seeks  approval  of  the 
discontinuance  and  removal  of  the 
traffic  control  signal  system,  on  the 
main  and  siding  tracks,  between  Fetner, ' 
milepost  S164.8  and  Hofhnan,  milepost 
S238.3.  North  Carolina,  Florence 
Division,  Aberdeen  Subdivision,  a 
distance  of  approximately  63.5  miles, 
and  implementation  of  a  Direct  Traffic 
Control  Block  System  (DTC)  to  govern 
train  movements.  CSXT  has 
implemented  DTC  operations  because  of 
storm  damage,  and  requests  tolling  the 
running  of  the  six-month  grace  period 
provided  in  Part  235.7(4)  for  repair 
necessitated  by  catastrophic 
circimistances,  pending  FRA's  decision. 

The  reason  given  for  the  proposed 
changes  is  that  the  signal  system  was 
damaged  by  Hurricane  Fran  and  is  no 
longer  needed  for  ciirrent  operations. 

BS-AP-4>Jo.  3412 

Applicant:  Transportation, 
Incorporated,  Mr.  E.  G.  Peterson,  P.E., 
General  Manager  Signal  Engineering, 
500  Water  Street  (S/C  J-370), 
Jacksonville,  Florida  32202 
CSXTransportation,  Incorporated 
(CSXT)  seeks  approval  of  the  temporary 
discontinuance  of  all  locations  with 
signal  systems,  on  all  tracks,  when  a 


signal  system  is  disturbed  during 
construction  and  testing  of  changes,  for 
a  period  of  up  to  30  days,  and 
implement  a  temporary  Direct  Traffic 
Control  Block  System  (DTC)  to  govern 
train  movements  during  discontinuance 
of  the  signal  system. 

The  reason  given  for  the  proposed 
changes  is  to  clarify  CSXT  standard 
practice  for  operation  during 
implementation  and  testing  of  changes. 

BS-AP-No.  3413 

App/icant;  Louisville  and  Indiana 
Railroad,  Mr.  J.  H.  Sharp,  General 
Superintendent,  2500  Old  U.S. 
Highway  31,  Jeffersonville,  Indiana 
47130 

The  Louisville  and  Indiana  Railroad 
seeks  approval  of  the  proposed        ^  - 
discontinuance  and  removal  of  the.     , 
signal,  between  milepost  109  and 
milepost  110.1,  near  Clagg  Tower, 
Louisville,  Kentucky,  consisting  of  the 
discontinuance  and  removal  of  13 
signals,  and  conversion  of  8  power- 
operated  switches  to  hand  operation. 
The  reason  given  for  the  proposed 
changes  is  that  the  power-operated 
switches  are  no  longer  needed  for  the 
one  to  two  switch  crews  per  day 
operation,  and  the  associated  costs  of 
the  frequent  maintenance  of  the 
antiquated  equipment. 

BS-AP-No.  3414 

Applicant:  Union  Pacific  Railroad 

Company,  Mr.  P.  M.  Abaray,  Chief 

Engineer-Signals/Quality,  1416  Dodge 

Street,  Room  1000,  Omaha,  Nebraska 

68179-0001. 

The  Union  Pacific  Railroad  Company 
seeks  approval  of  the  proposed 
discontinuance  and  removal  of  the 
traffic  control  signal  system,  on  the 
single  main  track  between  Fremont, 
California,  CPF29,  milepost  29.3  and 
milepost  5.8,  on  the  Canyon  . 

Subdivision,  a  distance  of 
approximately  23.5  miles,  and 
redesignation  of  the  main  track  to  an 
industrial  switching  lead. 

The  reason  given  ror  the  proposed 
changes  is  that  changes  in  train 
operations  due  to  utilization  of  former 
Southern  Pacific  trackage  has 
eliminated  the  need  for  signals  on  this 
trackage. 

Any  interested  party  desiring  to 
protest  the  granting  of  an  application 
shall  set  forth  specifically  the  grounds 
upon  which  the  protest  is  made,  and 
contain  a  concise  statement  of  the 
interest  of  the  protestant  in  the 
proceeding.  The  original  and  two  copies 
of  the  protest  shall  be  filed  with  the 
Associate  Administrator  for  Safety, 
FRA,  400  Seventh  Street,  S.W., 
Washington,  D.C.  20590  within  30 
calendar  days  of  the  date  of  issuance  of 


this  notice.  Additionally,  one  copy  of 
the  protest  shall  be  furnished  to  the 
applicant  at  the  address  listed  above. 

FRA  expects  to  be  able  to  determine 
these  matters  without  oral  hearing. 
However,  if  a  specific  request  for  an  oral 
hearing  is  accompanied  by  a  showing 
that  the  party  is  unable  to  adequately 
present  his  or  her  position  by  written 
statements,  an  application  may  be  set 
for  public  hearing. 

Issued  in  Washington,  D.C  on  December 
10, 1996. 

PhUOIekszyk, 

Deputy  Associate  Administrator  for  Safety 
Compliance  and  Program  Implementation. 
[PR  Doc.  96-31920  Filed  12-17-96;  8:45  ami 
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National  Highway  Traffic  Safety 
AdmlnlstraUon 

[Docket  No.  96-125;  Notice  1) 

Notice  of  Receipt  of  Petition  for 
Decision  That  Nonconforming  1i 
Alfa  Romeo  164  Passenger  Cara  Are 
Eligible  for  Importation 

agency:  National  Highway  Traffic 
Stifety  Administration,  DOT. 

action:  Notice  of  receipt  of  petition  for 
decision  that  nonconforming  1989  Alfa 
Romeo  164  passenger  cars  are  efigible 
for  importation. 

SUMMARY:  This  notice  announces  receipt 
by  the  National  Highway  Traffic  Safety 
Administration  (NHTSA)  of  a  petition 
for  a  decision  that  a  1989  Alfa  Romeo 
164  that  was  not  originally 
manufactured  to  comply  with  all 
applicable  Federal  motor  vehicle  safety 
standards  is  eligible  for  importation  into 
the  United  States  because  (1)  It  is 
substantially  similar  to  a  vehicle  that 
was  originally  manufactured  for 
importation  into  and  sale  in  the  United 
States  and  that  was  certified  by  its 
manufacturer  as  complying  with  the 
safety  standards,  and  (2)  it  is  capable  of 
being  readily  altered  to  conform  to  the 
standards. 

DATES:  The  closing  date  for  comments 
on  the  petition  is  January  17, 1997. 

ADDRESSES:  Comments  should  refer  to 
the  docket  niunber  and  notice  number, 
and  be  submitted  to:  Docket  Section, 
Room  5109,  National  Highway  Traffic 
Safety  Administration,  400  Seventh  St, 
SW.,  Washington,  DC  20590.  [Docket . 
hours  are  from  9:30  a.m.  to  4  p.m.] 

FOR  FURTHER  INFORMATION  CONTACT: 
George  EntwisUe,  Office  of  Vehicle 
Safety  Compliance,  NHTSA  (202-366- 
5306). 
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SUPPLEMENTARY  INFORMATKM:   . 
Background 

Under  49  U.S.C.  30141(a)(1)(A).  a 
motor  vehicle  that  was  not  originally 
manufactured  to  conform  to  all 
applicable  Federal  motor  vehicle- safety 
standards  shall  be  refused  admission 
into  the  United  States  unless  NHTSA 
has  decided  that  the  motor  vehicle  is 
substantially  similar  to  a  motor  vehicle 
originally  manufactured  for  importation 
into  and  sale  in  the  United  States,  - 
certified  under  49  U.S.C.  30115.  and  of 
the  same  model  year  as  the  model  of  the 
motor  vehicle  to  be  compared,  and  is 
capable  of  being  readily  altered  to 
conform  to  all  applicable  Federal  motor 
vehicle  safety  standards. 

Petitions  for  eligibility  decisions  may 
be  submitted  by  either  manufacturers  or 
importers  who  have  registered  with 
NHTSA  pursuant  to  49  CFR  Part  592.  As 
specified  in  49  CFR  593.7,  NHTSA 
publishes  notice  in  the  Federal  Register 
of  each  petition  that  it  receives,  and 
affords  interested  persons  an 
opportunity  to  comment  on  the  petition. 
At  the  close  of  the  comment  period, 
NHTSA  decides,  on  the  basis  of  the 
petition  and  any  comments  that  it  has 
received,  whether  the  vehicle  is  eligible 
for  importation.  The  agency  then 
pubUshes  this  decision  in  die  Federal 
Register. 

Qiampagne  Imports,  Inc.  of  Lansdale, 
Pennsylvania  (Registered  Importer  No. 
R-90-009)  has  petitioned  NHTSA  to 
decide  whether  1989  Alfa  Romeo  164 
passenger  cars  are  eligible  for 
importation  into  the  United  States.  The 
vehicle  which  Champagne  believes  is 
substantially  similar  is  the  1989  Alfa 
Romeo  Milano.  Champagne  has 
submitted  information  indicating  that 
the  manufacturer  of  the  1989  Alfa 
Romeo  Milano  certified  that  vehicle  as 
conforming  to  aU  applicable  Federal 
motor  vehicle  safety  standards  and 
offered  it  for  sale  in  the  United  States. 

The  petitioner  contends  that  it 
carefully  compared  the  1989  Alfa 
Romeo  164  to  the  1989  Alfa'Romeo 
Milano,  and  found  the  two  models  to  be 
substantially  similar  with  respect  to 
compUance  with  most  appUcable 
Federal  motor  vehicle  safety  standards. 

Champagne  submitted  informaticm 
with  its  petition  intended  to 
demonstrate  that  the  1989  Alfa  Romeo 
164,  as  originally  manufactured, 
conforms  to  many  Federal  motor  vehicle 
safety  standards  in  the  same  manner  as 
the  1989  Alfa  Romeo  Milano  that  was 
offered  for  sale  in  the  United  States,  or 
is  capable  of  being  readily  altered  to 
conform  to  those  standards. 

Specifically,  the  petitioner  claims  that 
the  1989  Alfa  Romeo  164  is  identical  to 


the  certified  1989  Alfa  Romeo  Milano 
with  respect  to  compliance  with 
Standards  Nos.  102  Transmission  Shift 
Lever  Sequence.  *  *  *,\03  Defrosting 
and  Defogging  Systems,  104  Windshield 
Wiping  and  Washing  Systems,  105 
Hydraulic  Brake  Systems,  106  Brake 
Hoses,  109  New  Pneumatic  Tires,  113 
Hood  Latch  Systems,  116  Brake  Fluid, 
124  Accelerator  Control  Systems,  201 
Occupant  Protection  in  Interior  Impact, 
202  Head  Restraints,  203  Impact 
Protection  for  the  Driver  From  the 
Steering  Control  System,  204  Steering 
Control  Rearward  Displacement,  205 
Glazing  Materials,  206  Door  Locks  and 
Door  Retention  Components,  207 
Seating  Systems,  209  Seat  Belt 
Assemblies,  210  Seat  Belt  Assembly 
Anchorages,  212  Windshield  Retention, 
216  Roof  Crush  Resistance,  219 
Windshield  Zone  Intrusion,  and  302 
Flammability  of  Interior  Materials. 

Petitioner  also  contends  that  the 
vehicle  is  capable  of  being  readily 
altered  tojneet  the  following  standards, 
in  the  manner  indicated: 

Standard  No.  101  Controls  and 
Displays:  (a)  inscrip'&on  of  the  word 
"Brake"  on  the  brake  failure  indicator 
lamp  lens;  (b)  installation  of  a  seat  belt 
warning  lamp  which  displays  the 
appropriate  symbol;  (c)  recalibration  of 
the  speedometer/odometer  from 
kilometers  to  miles  per  hour. 

Standard  No.  108  Lamps,  Reflective 
Devices  and  Associated  Equipment:  (a) 
installation  of  U.S.-model  headlamp 
assemblies;  (b)  installation  of  U.S.- 
model  front  and  rear  sidemarker/ 
reflector  assemblies;  (c)  installation  of 
U.S.-model  taillamp  assemblies  (d) 
installation  of  a  hi^  mounted  stop 
lamp. 

Standard  No.  110  Tire  Selection  and 
Rims:  installation  of  a  tire  information 
placard. 

Standard  No.  Ill  Reaiview Mirrors: 
replacement  of  the  convex  passenger 
side  rear  view  mirror. 

Standard  No.  114  Theft  Protection: 
installation  of  a  warning  buzzer 
microswitch  in  the  steering  lock 
assembly  and  a  warning  buzzer. 

Standard  No.  118  Power  Window 
Systems:  rewiring  of  the  power  window 
system  so  that  the  window  transport  is 
inoperative  when  the  ignition  is 
switched  off. 

Standard  No.  208  Occupant  Crash 
Protection:  (a)  installation  of  a  U.S.- 
model  seat  belt  in  the  driver's  position, 
or  a  belt  webbing-actuated  microswitch 
inside  the  driver's  seat  belt  retractor;  (b) 
installation  of  an  ignition  switch- 
actuated  seat  belt  warning  lamp  and 
buzzer.  The  petitioner  states  that  the 
vehicle  is  equipped  with  combination 
lap  and  shoulder  restraints  that  adjust 


by  means  of  an  automatic  retractor  and 
release  by  means  of  a  single  push  button 
at  each  front  designated  seating 
position.  Additionally,  the  petitioner 
states  that  the  vehicle  is  equipped  with 
combination  lap  and  shoulder  restraints 
that  release  by  means  of  a  single  release 
button  at  each  rear  outboard  designated 
seating  position,  and  vfith  a  lap  belt  in 
the  rear  center  designated  seating 
position. 

Standard  No.  214  Side  Impact 
Protection:  installation  of  reinforcing  , 
beams. 

Standard  No.  301  Fuel  System 
Integrity,  installation  of  a  rollover  valve 
in  the  hiel  tank  vent  line  between  the 
fuel  tank  and  the  evaporative  emissions 
collection  canister. 

Additionally,  the  petitioner  states  that 
the  bumpers  on  the  1989  Alfa  Romeo 
164  must  be  reinforced  or  replaced  with 
U.S.-model  components  to  comply  with 
the  Bumper  Standard  foimd  in  49  CFR 
Part  581. 

The  petitioner  also  states  that  a  VIN 
plate  must  be  installed  on  the  vehicle  so 
that  it  can  be  read  from  outside  the  left 
windshield  pillar,  and  a  VIN  reference 
label  must  be  installed  on  the  edge  of 
the  door  or  latch  post  nearest  the  driver 
to  meet  the  requirements  of  49  CFR  Part 
565. 

Interested  persons  are  invited  to 
submit  comments  on  the  petiticm 
described  above.  Comments  should  refer 
to  the  docket  number  and  be  submitted 
to:  Docket  Section.  National  Highway 
Traffic  Safety  Administration,  Room  _ 
5109.  400  Seventh  Street,  S.W., 
Washington,  DC  20590.  It  is  requested 
but  not  required  that  10  copies  be 
submitted. 

All  comments  received  before  the 
close  of  business  on  the  closing  date 
indicated  above  will  be  considered,  and 
will  be  available  for  examination  in  the 
docket  at  the  above  address  both  before 
and  after  that  date.  To  the  extent 
possible,  comments  filed  after  the 
closing  date  will  also  be  considered. 
Notice  of  final  action  on  the  petition 
will  be  published  in  the  Federal 
Register  pursuant  to  the  authority 
indicated  below. 

Authority:  49  U.S.C  30141  (aKl)(A)  and 
(b)(1);  49  CFR  593.8;  delagations  of  authority 
at  49  CFR  1.50  and  501.8. 

Issued  on:  December  12, 1996. 
Muilyiuie  Jacobs. 

Director,  Office  of  Vehicle  Safety  Compliance. 
[FR  Doc.  96-32082  Filed  12-17-96;  8:45  am) 
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[Doctot  Na  96-129;  Notic*  1] 

General  Motors  Corp.;  Receipt  of 
Application  for  Decision  of 
Inconsequential  Noncompliance 

General  Motors  Corporation  (GM)  has 
determined  that  a  small  number  of  1997 
Model  Year  Pontiac  Fir^ird  vehicles 
fail  to  comply  with  the  requirements  of 
49  CFR  571.108.  Federal  Motor  Vehicle 
Safety  Standard  (FMVSS)  108.  "Lamps, 
Reflective  Devices  and  Associated 
Equipment,"  and  has  filed  an 
appropriate  report  pursuant  to  49  CFR 
part  573  'Ttefect  and  Noncompliance 
Information  Report."  GM  has  also 
appUed  to  be  exempted  from  the 
notification  and  remedy  requirements  of 
49  U.S.C.  30118(d)  and  30120(h)  on  the 
basis  that  the  noncompliance  is 
inconsequential  to  motor  vehicle  safety. 

This  notice  of  receipt  of  an 
application  is  published  under  49 
U.S.C.  30118(d)  and  does  not  represent 
any  agency  decision  or  other  exercise  of 
judgment  concerning  the  merits  of  the 
apphcation. 

Paragraph  S5.5.1 1(a)(2)  of  FMVSS  No. 
108  requires  that  any  pair  of  lamps  on 
the  front  of  a  passenger  car,  *   *   *  other 
than  parking  lamps  or  fog  lamps,  may  be 
wired  to  be  automatically  activated,  as 
determined  by  the  manufacturer  of  the 
vehicle,  •  •  •  provided  that  each  such 
lamp  is  permanently  marked  "DRL"  on 
its  lens  in  letters  not  less  than  3  mm 
high,  unless  it  is  optically  combined 
with  a  headlamp. 

GM's  description  of  the 
noncompliance  follows: 

GM  recently  discovered  that  the 
combination  park/turn  signal  lamp  for 
the  1997  Pontiac  Firebird  vehicles  had 
been  released  without  the  required 
"DRL"  marking  on  the  face  of  the  lamp. 
The  condition  was  corrected  in 
September  1996.  Approximately  4,500 
vehicles  were  produced  without  "DRL" 
marked  on  the  lamps. 

GM  supported  its  apphcation  for 
inconsequential  noncompUance  with 
the  following  reasons: 

"The  park/turn  signal  lamps  meet  all 
substantive  requirements  of  FMVSS  108 
for  all  functions;  the  sole 
noncompliance  concerns  the  marking 
on  the  lamps  for  the  voluntary  DRL 
function. 

"NHTSA  adopted  a  lens  marking 
requirement  in  the  final  rule 
promulgating  DRL  provisions  because  of 
a  concern  that  state  enforcement  and 
vehicle  inspection  officials  would  not 
be  able  to  "distinguish  between  legal 
and  illegal  lamps  and  lamp 
combinations  in  the  absence  of 
marking."  58  FR  3504  (1993). 

"WhUe  NHTSA  adopted  "DRL"  as  the 
required  marking,  it  had  considered  an 


alternate  proposal  to  adopt  the  "Y2" 
identification  code  specified  in  SAE 
Recommended  Practice  )759,  Lighting 
Identification  Code,  January  1995  (SAE 
J579).  The  agency  chose  to  require  the 
"DRL"  marking  apparently  not  because 
of  a  state  inspection  concern,  but 
because  the  SAE  specifications  were  not 
identical  to  the  federal  ones.  NHTSA 
reasoned  that  "to  adopt  the  SAE 
designation  would  be  inaccurate  and 
confusing  because  it  would  signify 
adoption  of  the  SAE  requirements 
•  *  '"W. 

"In  this  instance,  the  subject  vehicles 
include  the  "Y2"  marking  specified  by 
SAE  J759.  Thus,  while  the  lamps  do  not 
meet  the  explicit  federal  marking 
requirements,  they  do  provide  an 
indication  to  state  officials  that  the 
lamps  are  intended  to  be  used  as  DRLs. 
Moreover,  the  concern  expressed  by 
NHTSA  in  the  final  rule  about  the  SAE 
designation  does  not  apply  here  since 
the  subject  lamps  meet  the  substantive 
requirements  of  both  FMVSS  108  and 
SAE  J759. 

"The  owner's  manttal  for  the  Firebird 
explains  that  the  DRL  function  is 
provided  by  the  park/turn  signal  lamp. 
A  state  inspector  who  is  unclear  about 
the  "Y2"  designation  would  have 
alternate  means  of  confirming  that  the 
turn  signal  portion  of  the  lamp  prop>erly 
provides  a  DRL  function. 

"The  population  of  subject  vehicles  is 
small,  so  any  confusion  created  by  the 
condition  would  be  minimal. 

"CM  is  not  aware  of  any  customer 
complaints  concerning  the  absence  of 
the  "DRL"  marking." 

mterested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  on  the  apphcation  of  GM, 
described  above.  Comments  should  refer 
to  the  docket  ninnber  and  be  submitted 
to:  Docket  Section,  National  Highway 
Traffic  Safety  Administration.  Room 
5109,  400  Seventh  Street,  SW. 
Washington,  DC,  20590.  It  is  requested 
but  not  required  that  six  copies  be 
submitted. 

All  conmients  recvived  before  the 
close  of  business  on  the  closing  date 
indicated  below  will  be  considered.  The 
application  and  supporting  materials, 
and  all  comments  received  after  the 
closing  date,  will  also  be  filed  and  will 
be  considered  to  the  extent  possible. 
When  the  application  is  granted  or 
denied,  the  notice  will  be  published  in 
the  Federal  Register  pursuant  to  the 
authority  indicated  below. 

Comment  closing  date:  January  17, 
1997. 

(49  U.S.C  30118,  delegations  of  authority  at 
49  CFR  1.50  and  501.8) 


Issued  one  December  11, 1996. 
L.  Robert  Shehon, 
Associate  Administrator  for  Safety 
Performance  Standards. 
IFR  Doc.  96-32031  Filed  12-17-96;  8:45  am] 
BIUMQOOOC  4t10-M-» 


(Docket  No.  96-128;  Notioe  1] 

Nissan  Motor  Corporation,  U.S.A.; 
Receipt  of  Application  for  Decision  of 
Incorteequential  Noncompliance 

Nissan  Motor  Manufactiiring 
Corporation  USA,  (Nissan)  has 
determined  that  certain  Nissan  Sentra 
4-door  sedans  fail  to  comply  with  the 
requirements  of  49  CFR  571.108, 
Federal  Motor  Vehicle  Safety  Standard 
(FMVSS)  108,  "Lamps.  Reflective 
Devices  and  Associated  Equipment," 
and  has  filed  an  appropriate  report 
pursuant  to  49  CFR  part  573  "Defect  and 
NoncompUance  Information  Report." 
Nissan  has  also  applied  to  be  exempted 
from  the  notification  and  remedy 
requirements  of  49  U.S.C.  30118(d)  and 
30120(h)  on  the  basis  that  the 
noncompUance  is  inconsequential  to 
motor  vehicle  safety. 

This  notice  of  receipt  of  an 
application  is  pubUshed  under  49 
U.S.C.  30118(d)  and  30120(h)  and  does 
not  represent  any  agency  decision  or 
other  exercise  of  judgment  concerning 
the  merits  of  the  application. 

Paragraph  S5.1.1  of  FMVSS  No.  108 
requires  that  each  vehicle  shall  be 
equipped  with  certain  lamps  and 
reflective  devices  that  shall  be  designed 
to  conform  to  appUcable  SAE  Standards 
or  Recommended  Practices  referenced 
in  the  Standard.  The  stop  lamp  function 
of  a  rear  combination  lamp  assembly 
must  meet  the  photometric  performance 
requirements  of  SAE  J586  FEB84.  To 
determine  photometric  performance 
requirements  of  SAE  J586  FEB84,  Ught 
intensity  measurements  are  taken  at  19 
test  points  in  a  geometric  grid.  The  grid 
is  further  broken  down  into  five 
separate  zones.  The  measured  test  point 
values  that  are  located  within  a  zone  are 
simimed  to  provide  a  zone  total  which 
must  meet  a  minimum  value.  The  stop 
lamp  function  of  the  rear  combination 
lamp  assemblies  in  the  subject  vehicles 
meet  the  requirements  in  Zones  1,  2, 4, 
and  5.  However,  in  certain  vehicles  the 
minimum  requirements  in  Zone  3  may 
not  be  met.  llie  photometric  results  for 
the  tested  lamps  of  the  Sentra  4-door 
sedan  stop  lamp  function  in  Zone  3  are 
contained  in  the  inconsequential 
apphcation  and  are  available  in  the 
National  Highway  Traffic  Safety 
Administration  l5ocket  Section.  The  tail 
lamp  function  of  the  subject 
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combination  lamps  meet  or  exceed  all 
test  criteria  and  is  in  compliance  witb 
FMVSS  No.  108. 

Nissan's  description  of  the 
noncompliance  follows: 

From  December  11, 1995,  through 
September  1996,  Nissan  manufactured 
approximately  65,000  1996  and  1997 
model  year  Nissan  Sentra  4-door  sedans 
with  stop  lamp  assemblies  that  do  not 
comply  with  the  photometric  i 

requirements  in  SAE  J586  FEB84  as 
referenced  in  49  CFR  571.108,  S5.1.1. 
The  Sentra  4-door  sedan  uses  a 
combination  stop  and  tail  lamp 
assembly  that  was  designed  to  conform 
to  FMVSS  108  and  the  photometric 
requirements  in  SAE  J586  FEB84  as 
referenced  in  49  CFR  571.108,  S5.1.1. 
J586  FEB84  defines  19  test  points  that 
must  receive  a  specified  range  of  Ught 
intensity.  These  test  points  are  grouped 
into  five  zones  and  their  intensities  are 
sunmied  to  arrive  at  a  total  within  each 
zone.  Each  zone's  total  has  a  required 
value,  measured  in  candela,  that  must 
be  met  with  none  of  the  test  points 
falling  below  60%  of  its  specified  value. 

Nissan  stated  that  based  on  testing  of 
production  lamps,  it  was  discovered 
that  the  summation  of  the  five  test 
points  measiued  across  Zone  3  did  not 
meet  the  required  stop  lamp  zone  total 
of  380  candela  in  some  of  the  lamps.  All 
other  zone  totals  were  within  FMVSS 
No.  108  specifications  for  the  stop  lamp 
function,  and  all  FMVSS  108  criteria 
were  met  for  the  tail  lamp  function. 

Nissan  supported  its  application  for 
inconsequential  noncompUance  with 
the  following: 

"Nissan  [we]  beUeve  the  failure  of  the 
stop  lamp  portion  of  the  rear 
combination  lamp  assembly  to  meet 
photometric  requirements  in  one  of  five 
zones  is  inconsequential  to  motor 
vehicle  safety  for  the  following  reasons: 

"A  NHTSA  sponsored  study  titled 
"Driver  Perception  of  Just  Noticeable 
Differencels]  in  [of  Automotive]  Signal 
Lamp  Intensities"  [DOT  HS  808  209, 
September  1994]  demonstrated  a  change 
in  limiinous  intensity  of  25  percent  or 
less  is  not  noticeable  by  most  drivers. 
Since  all  of  the  stop  lamps  Nissan 
tested,  except  one,  were  closer  to  the 
standard  than  25  percent,  the 
noncompliance  is  likely  undetectable  to 
the  human  eye.  The  single  worst  case 
sample  was  25.5  percent  below  the 
standard  in  zone  3  but  exceeds  the 
photometric  requirements  of  zones  one, 
two,  four,  and  five  and  meets  or  exceeds 
all  other  FMVSS  and  SAE  requirements. 

"The  stop  lamp  is  more  than  five 
times  brighter  than  the  tail  lamp.  A 
following  driver  will  have  ho  problem 
detecting  the  moment  of  brake 
application. 


"The  two  combination  lamp 
assemblies  are  supplemented  by  a 
Center  High  Mounted  Stop  Lamp 
(CHMSL).  The  Sentras  CHMSL 
illimunates  at  over  two  times  the 
minimum  standard  to  provide  not  only 
strong  warning  of  brake  application  to 
the  following  driver,  but  also  vehicles 
further  back  in  the  traffic  flow.  Nissan 
beheves  the  supplementary  benefit  of 
the  bright  CHMSL  helps  to  compensate 
for  any  diminished  stop  lamp 
performance. 

"The  combination  tail/stop  lamp 
assemblies  are  mounted  high  in  the 
vehicle's  body  near  the  beltline.  This 
mounting  location  provides  excellent 
line  of  sight  visibility  to  a  following 
driver. 

"Nissan  is  not  aware  of  any  accidents, 
injuries,  owner  complaints  or  field 
reports  related  to  this  condition. 

"In  similar  situations  NHTSA  has 
granted  the  applications  of  various  other 
petitioners.  See,  for  example,  61  FR, 
January  22. 1996  (petition  by  General 
Motors);  56  FR  59971.  November  26, 
1991  (petition  by  Subaru  of  America); 
and  55  FR  37601,  September  12, 1990 
(petition  by  Hella  Inc.)." 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  on  the  application  of  Nissan, 
described  above.  Comments  should  refer 
to  the  docket  number  and  be  submitted 
to:  Docket  Section,  National  Highway 
Traffic  Safety  Administration,  Room 
5109,  400  Seventh  Street,  SW, 
Washington,  DC,  20590.  It  is  requested 
but  not  required  that  six  copies  be 
submitted. 

All  comments  received  before  the 
close  of  business  on  the  closing  date 
indicated  below  will  be  considered.  The 
application  and  supporting  materials, 
and  all  comments  received  after  the 
closing  date,  will  also  be  filed  and  will 
be  considered  to  the  extent  possible. 
When  the  application  is  granted  or 
denied,  the  notice  will  be  published  in 
the  Federal  Register  pursuant  to  the 
authority  indicated  below. 

Comment  closing  date:  January  17. 
1997. 

(49  U.S.C.  30118,  30120;  delegations  of 
authority  at  49  CFR  1.50  and  501.8) 

Issued  on:  December  11, 1996. 
L.  Robert  Shelton. 
Associate  Administrator  for  Safety 
Performance  Standards. 
[FR  Doc.  96-32030  Filed  12-17-96;  8:45  am) 

BiLUNG  CODE  4*10-a«-P 


IDoctot  No.  96-124;  Nolle*  1] 

Philips  Lighting  Company,  U.&A.; 
Receipt  of  Application  for  Decision  of 
Inconsequential  Noncompliance 

Philips  Lighting  Company  (PLC)  has 
determined  that  certain  of  its  Model 
9004  replacement  halogen  headlamp 
bulbs  fail  to  comply  with  the 
requirements  of  49  CFR  571.108, 
Federal  Motor  Vehicle  Safety  Standard 
(FMVSS)  108,  "Lamps,  Reflective 
Devices  and  Associated  Equipment," 
and  has  filed  an  appropriate  report 
pursuant  to  49  CFR  part  573  "Defect  and 
Noncompliance  Information  Report." 
PLC  has  also  appfied  to  be  exempted 
from  the  notification  and  remedy 
requirements  of  49  U.S.C.  30118(d)  and 
30120(h)  on  the  basis  that  the 
noncompliance  is  inconsequential  to 
motor  vehicle  safety. 

This  notice  of  receipt  of  an 
appUcation  is  published  under  49 
U.S.C.  30118(d)  and  30120(h)  and  does 
not  represent  any  agency  decision  or 
other  exercise  of  judgment  concerning 
the  merits  of  the  application. 

Paragraph  S5.1.1  of  FMVSS  No.  108 
states  in  part  that  lamps,  reflective 
devices,  and  associated  equipment 
S{>ecified  in  Tables  I  and  QI  and  S7,  as 
applicable,  shall  be  designed  to  conform 
to  the  SAE  Standards  or  Recommended 
Practices  referenced  in  those  tables. 
.  Table  I  applies  to  mxUtipurpose 
passenger  vehicles,  truc^,  trailers,  and 
buses,  80  or  more  inches  in  overall 
width.  Table  III  appUes  to  passenger 
cars  and  motorcycles,  and  to 
multipurpose  passenger  vehicles  trucks, 
trailers,  and  buses,  less  than  80  inches 
in  overall  width. 

PLC's  description  of  the 
noncompUance  follows: 

Some  lamps  have  dimensions  that  do 
not  comply  with  FMVSS  No.  108 
Figiu«s  3-1,  3-3  and  3-8  of  FMVSS  No. 
108.  Some  lamps  do  not  comply  vrith 
Paragraph  S9  of  FMVSS  108  "Deflection 
test  for  replaceable  Ught  sources."  The 
noncompUance  is  caused  by  process 
variations  at  the  suppUer's  j 

manufacturing  site.  The  dimensional 
noncompUance  and  the  bulb  deflection 
noncompUance  are  described  in 
Exhibits  "A"  and  "B"  of  the  appUcation. 
These  exhibits  reflect  the  results  of  test 
data  identifying  several  deviations  from 
the  FMVSS  No.  108  specification. 

PLC  supported  its  appUcation  for 
inconsequential  noncompliance  with 
the  following: 

"Dimension  K  Low,  Figiue  3-1:  The 
"K"  low  dimension  defines  the  location 
of  the  low(er]  beam  filament  within  the    ^ 
lamp.  In  a  random  test  sample,  two 
lamps  were  found  whose  measurements 
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on  this  point  were  outside  of  the 
requirement  by  .002"  and  .005" 
respectively.  This  small  deviation  from 
the  minimum  limit  is  not  material  to 
any  safety  issue  based  upon  PLCs 
experience  with  measurement  of 
completed  headlamp  assemblies,  which 
demonstrates  that  a  deviation  of  this 
type  and  magnitude,  will  not  afiect 
safety.  In  fact,  the  condition  is 
detectable  only  under  precise  testing 
conditions  and  is  not  even  detectable  by 
visual  examination.  The  most  likely 
consequence  of  the  discrepancy — a 
problem  with  headlamp  aim/beam 
quality — is  more  likely  to  be  affected  by 
other  conditions,  such  as  foreign  debris 
(which  can  accimiulate  on  seating  plane 
mirfaces  during  installation),  automobile 
loading  (a  full  trunk  can  significantly 
affect  automobile  alignment  and  alter 
headlamp  aim],  dirty  headlamp  lenses 
or  weathering  of  headlamp  lenses  than 
by  the  failure  to  comply  precisely  with 
the  standard.  This  may  explain  why 
PLC  has  not  received  any  complaints 
from  end  users  or  state  inspection 
agencies  concerning  conditions  related 
to  this  deviation  from  the  standard. 

"Dimension  V,  Figure  3—1:  This 
dimension  defines  the  length  of  the 
9004  replacement  lamp  electrical 
terminals  (pins).  The  terminals  on  some 
test  lamps  were  foimd  to  be  slightly 
below  the  minimum  length  requirement. 
However,  all  test  lamps  functioned 
properly  and  made  good  electrical 
contact  with  the  automobile  lighting 
system  connectors.  The  electrical 
connectors  locked  in  place  as  designed 
and  no  diffictilty  was  encountered  with 
installation  or  electrical  operation.  This 
noncompliance  does  not  affect  lamp 
operation  or  performtince  (i.e.,  aim  or 
beam  quality)  and  is  thus 
inconsequential  and  not  safety-related. 
Again,  PLC  has  not  received  any 
complaints  from  any  party  concerning 
conditions  related  to  this  deviation  from 
the  standard. 

"Dimension  F,  Figure  3-3:  The  "F" 
dimension  defines  the  location  of  the 
terminal  cavity  in  relation  to  the 
centerline  of  the  lamp.  Some  test  lamps 
had  terminal  cavities  that  were  from 
.002"  to  .012"  below  the  minimum 
specification  for  location.  The  cavity 
size  (opening)  is  within  specification 
limits  in  all  respects.  The  automobile 
lighting  system  electrical  connector  fits 
into  the  cavity  freely  and  locks  in  place 
as  designed.  This  noncompliance  does 
not  affect  headlamp  system  performance 
in  any  way  (i.e.,  aim  or  beam  quality), 
and  PLC  has  not  received  any 
complaints  from  any  party  concerning 
conditions  related  to  this  deviation  fr^m 
the  standard.  Thus  this  deviation  also 


has  no  adverse  efiiact  on  safety  and  is 
inconsequential. 

"Dimension  J.  Figure  3-3:  This 
dimension  defines  the  location  of  the 
lower  electrical  terminals  (pins)  in 
relation  to  the  lamp  centerUne.  One  of 
the  test  lamps  measured  slightly  above 
the  upper  specification  limit  for  this 
characteristic.  Since  the  "R"  dimension 
and  "S"  dimension  on  the  same  lamp 
are  within  limits,  the  noncompUance 
could  be  related  to  measurement  error 
or  handling  damage.  However,  all  test 
lamps  functioned  properly  and  made 
good  electrical  contact  with  the 
automobile  lighting  system  connectors. 
The  electrical  connectors  locked  in 
place  as  designed  and  no  difficulty  was 
encoimtered  with  installation  or 
electrical  operation.  This 
noncompliance  also  does  not  affect 
lamp  operation  or  performance  (i.e.,  aim 
or  beam  quaUty),  and  PLC  has  not 
received  any  complaints  frt>m  any  party 
concerning  conditions  related  to  this 
deviation  from  the  standard.  This 
deviation  also  has  no  adverse  effect  on 
safety  and  is  inconsequential. 

"Bulb  Deflection,  Figure  3-«:  PLC 
understands  that  the  bulb  deflection 
criteria  for  the  9004  replacement 
headlamp  bulb  are  included  in  the 
FMVSS  No.  108  to  ensure  that  bulbs 
which  are  handled  by  automated  or 
robotic  insertion  equipment  are  strong 
enough  to  withstand  the  stresses  that 
such  equipment  may  put  on  the  bulb. 
PLC  agrees  that  deflection  criteria  for 
bulbs  inserted  by  automated/robotic 
equipment  are  necessary  and  the  criteria 
defined  by  FMVSS  No.  108  are 
reasonable  for  bulbs  that  are  inserted  by 
automated/robotic  equipment.  However, 
because  PLC  cxirrently  furnishes  9004 
replacement  headlamp  bulbs  for 
aftermarket  use  only,  all  9004 
replacement  bulbs  diat  PLC  furnishes 
are  installed  by  human  beings.  Manual 
insertion  of  the  9004  replacement  bulb 
does  not  pose  a  risk  that  permanent 
deflection  will  result  because  of  the 
much  lower  forces  that  are  exerted  on 
the  bulb  when  robotic  insertion  is  not 
involved." 

"When  inserting  a  replacement  bulb 
into  the  headlamp  housing  the  glass 
bulb  is  placed  through  an  opening  in  the 
back  of  the  reflector  which  is 
approximately  two  times  larger  than  the 
bulb  diameter.  During  manual  insertion, 
little  to  no  force  is  placed  on  the  glass 
bulb.  Force  during  manual  insertion  is 
placed  on  the  plastic  base  and  not  the 
glass  bulb.  Nor  are  there  other  sources 
of  stress  that  can  cause  deflection  of  the 
bulb.  Common  road  hazards  such  as 
large  potholes  cannot  cause  sufficient 
force  to  equal  that  required  to 
permanently  deflect  the  bulb  (which  is 


also  called  a  "burner")  •  •  *.  While  the 
bulb  is  in  the  headlamp  housing, 
imacceptable  permanent  deflection  can 
be  caused  only  by  force  equal  to  that 
which  would  be  experienced  in  a  high 
speed  collision.  No  bulbs  exhibited 
deflection  or  distortion  prior  to  the  test 
or  after  manual  insertion,  confirming 
that  this  noncompliance  is 
inconsequential  and  does  not  constitute 
a  potential  safety  hazard  for  bulbs 
furnished  to  the  aftermarket.  PLC  has 
not  received  any  complaints  from  any 
party  concerning  conditions  related  to 
this  deviation  from  the  standard." 

SAE  Tolerances:  PLC  notes  that  the 
1996  edition  of  the  Society  of 
Automotive  Engineers  (SAE)  Groimd 
Vehicle  Lighting  Standards  Manual, 
specifically  HS-34.  provides  for  greater 
dimensioiud  tolerances  than  those 
contained  in  FMVSS  No.  108.  At  least 
two  of  those  tolerances  are  relevant  to 
PLC's  Petition  for  Exemption,  as  they 
involve  two  of  the  dimensions  for  which 
PLC's  9004  replacement  bulbs  do  not 
comply  with  FMVSS  No.  108: 


Dimension 

FMVSS  No. 
108  ToJ. 

SAE  ToJ. 

V  (Fig.  3-1) 
F  (Fig.  3-3) 

+/-  0.10  mm  .. 
♦/-  0.10  mm  .. 

W-  0.50 

mm. 
+/-  0.15 

mm". 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  on  the  application  of  PLC, 
described  above.  Comments  should  refer 
to  the  docket  nimiber  and  be  submitted 
to:  Docket  Section,  National  Highway 
Traffic  Safety  Administration,  Room 
5109,  400  Seventh  Street,  SW, 
Washington,  D.C.,  20590.  It  is  requested 
but  not  required  that  six  copies  be 
submitted. 

All  comments  received  before  the 
close  of  business  on  the  closing  date 
indicated  below  will  be  considered.  The 
application  and  supporting  materials, 
and  all  comments  received  after  the 
closing  date,  will  also  be  filed  and  will 
be  considered  to  the  extent  possible. 
When  the  application  is  granted  or 
denied,  the  notice  will  be  published  in 
the  Federal  Register  piu^uant  to  the 
authority  indicated  below. 

(Domment  closing  date:  January  17, 
1997. 

(49  U.S.C.  30118  and  30120,  delegations  of 
authority  at  49  CFR  1.50  and  501.8) 

Issued  on:  December  11, 1996. 
L.  Robert  Shelton, 

Associate  Administrator  for  Safety 
Performance  Standards. 

|FR  Doc.  96-32029  Filed  12-17-96;  8:45  am) 
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Privacy  Act  of  1974:  Notioa  To  Alter  a 
System  of  Records 

AQENCY:  National  Highway  Traffic 

Safety  Administration,  Department  of 

Transportation. 

ACTION:  Notice  to  alter  a  system  of 

records. 

SUMMARY:  The  Department  of 
Transportation  proposes  to  alter  a 
system  of  records  notice  in  its  inventory 
of  records  subject  to  the  Privacy  Act  of 
1974  (5  U.S.C.  552a),  as  amended. 
DATES:  The  alteration  will  be  effective 
on  January  17, 1997,  unless  comments 
are  received  that  would  result  in  a    ' 
contrary  determination. 
ADDRESSES:  Send  comments  to  the 
Privacy  Act  Officer,  U.S.  Department  of 
Transportation,  Office  of  Information 
Resource  MMiagement  (M-30),  400  7th 
Street.  SW,  Washington,  DC.  20590. 
FOR  FURTHER  INF0RMATK3H  CONTACT: 
Crystal  M.  Bush,  Privacy  Act 
Coordinator,  U.S.  Department  of 
Transportation,  Washington,  DC  20590. 
Telephone:  (202)  366-9713. 
SUPPLEMENTARY  INFORMATION:  An  altered 
system  report,  as  required  by  5  U.S.C 
552a(r)  of  the  Privacy  Act  was  submitted 
on  November  26, 1996  to  the  Committee 
on  Government  Reform  and  Oversight  of 
the  House  of  Representatives,  the 
Committee  on  Governmental  Affairs  of 
the  Senate,  and  the  Office  of 
Management  and  Budget.  The 
Department  of  Transportation  proposes 
to  alter  DOT/NHTSA  413.  Odometer 
Rollback  System  to  be  renamed  the 
Odometer  Fraud  Data  Base  Files  System. 
This  system  has  been  expanded  and  its 
ciirrent  piupose  is  to  maintain  files 
containing  information  on  suspects, 
defendants,  witnesses,  informants, 
motor  vehicles,  automobile  dealers, 
victims  and  other  related  data  obtained 
through  Federal  grand  jvuy  subpoenas. 
The  names  and  other  personal 
information  would  be  routinely 
disclosed  only  to  Federal  and  State  law 
enforcement  personnel  to  facilitate  and 
support  criminal  prosecutions  by  the 
Attorney  General  of  the  United  States 
and  to  victims  under  42  U.S.C. 
10606(b)(7). 

Pursuant  to  the  provisions  of  49 
U.S.C.  32706.  the  Office  of  Odometer 
Fraud  investigates  tampering  with 
motor  vehicle  odometers  in  order  to 
protect  the  public  regarding  the 
purchase  of  motor  vehicles  with  altered 
or  reset  odometers.  The  Odometer  Fraud 
investigators  use  this  information  to 
support  Federal  criminal  prosecutions. 
In  order  to  comply  with  the  statutory 
investigatory  requirement,  the  routine 
release  of  tkls  information  to  the  Federal 


and  State  law  enforcement  personnel 
and  victims  is  necessary  and  not 
imreasonably  onerous  onihe  privacy  of 
individuals. 

The  data  in  the  system  are  protected 
by  a  locked  file  cabinet  and  restricted 
electronic  access.  The  data  is 
maintained  by  the  Office  of  the 
Associate  Administrator  for  Safety 
Assurance.  Only  personnel  of  this 
office,  who  are  assigned  to  work  on 
odometer  fraud  investigations,  will  have 
access  to  the  data. 

file  use  of  the  system  of  records  is 
compatible  with  the  purpose  for  which 
it  was  collected.  The  proposed 
alteration  of  this  system  of  records  will 
not  effect  the  other  branches  of  the 
Federal  Government  or  any  state  or  local 
government.  No  change  in  existing 
agency  rules  are  required. 

The  OMB  control  nimiber  for  the 
Odometer  Complaint  Form  is  2127- 
0047.  The  expiration  date  for  this  OMB 
number  is  September  30, 1998. 

Dated:  December  11, 1996. 
Crystal  M.  Bush, 
Privacy  Act  (Coordinator. 

DOT/NHTSA  413 

SYSTEM  NAME: 

Odometer  Fraud  Data  Base  Files 
System. 

SECUfVTY  CLASOFICATION: 

Nonpublic. 

SYSTEM  location: 

Department  of  Transportation  (DOT), 
National  Highway  Traffic  Safety  Adm. 
(NHTSA)  Safety  Assurance  (NSA-01), 
Odometer  Fraud  Staff  (NSA-20),  400 
Seventh  Street,  SW.  Room  5321, 
Washington,  DC  20590. 

CATEQOMES  OF  eBMDUALS  COVERED  BY  THE 

system: 

Suspects,  defendants,  witnesses, 
informants,  automobile  dealers,  and 
victims  of  odometer  &«ud. 

CATEOOmra  of  RECOmS  M  THE  SYSTEM: 

Files  containing  information  on 
suspects,  defendants,  witnesses, 
informants,  motor  vehicles,  automobile 
dealers,  victims  and  other  related  data 
obtained  through  Federal  grand  jury 
subpoenas.  Information  may  contain 
addresses,  dates  of  birth,  financial  data, 
criminal  history  records,  business 
records,  and  numerous  other  data 
obtained  through  Federal  grand  jury 
subpoenas. 

AUTHORITY  FOR  MAMTENANCE  OTTItt  SYSTBl: 
49  U.S.C.  32706. 

PURt>0SE8(S): 

The  agency  is  authorized  to  conduct 
investigations  of  odometer  ita\id  for 


referral  to  the  U.S.  Department  of  Justice 
for  civil  and  crimineil  prosecution.  In 
order  to  obtain  necessary  evidence  to 
support  these  prosecutions,  evidence  is 
obtained  from  numerous  sources, 
including  the  public,  the  automobile 
industry  and  law  enforcement. 

ROUTME  USES  OF  RECORDS  MAMTAMEO  M  THE 
SYSTEM,  MCLUDeiQ  CATBMRCS  OF  USBIS  AND  . 
THE  PURPOSES  OF  SUCH  USES: 

Files  are  maintained  for  use  in 
criminal  investigations  and  to  support 
criminal  prosecutions  by  the  U.S. 
Department  of  Justice.  Files  are  used 
only  by  members  of  the  Odometer  Fraud 
Staff.  Data  is  released  only  to  authorized 
State  and  Federal  law  enforcement 
agencies  and  personnel  and  to  victims 
under  42  U.S.C.  10606(b)(7).  See 
Prefatory  Statement  of  General  Routine 
Uses. 

DISCLOSURE  TO  CONSUMER  REPORTMQ 
AQENOES: 

None. 

POUOES  AND  PRACTICES  FOR  STORMQ, 
RETREVMQ,  ACCESSMQ,  RETAMMQ,  AND 
DISPOSMQ  OF  RECORDS  M  THE  SYSTEM: 

STORAGE: 

File  folder  storage  and  in  electronic 
database. 

REnUEVABSJTV: 

By  individual  name,  dealer  name, 
complainant  name,  case  number  and 
vehicle  identification  numbw. 

SAFEQUARDS: 

Locked  files  and  restricted  electronic 
access. 

RETBinON  AND  OMPOSAL: 

Retained  for  five  years  after  case  is 
closed,  then  destroyed. 

SYSTEM  MANAQER(S)  AND  ADDRESS: 

Department  of  Transportation, 
National  Highway  Traffic  Safety 
Administration,  Attn:  Chief.  Odometer 
Fraud  Staff,  400  Seventh  Street.  SW, 
Room  6208,  Washington,  DC  20590 

NOmCATION  PROCBHIRE: 

Same  as  "System  manager"  above. 

RECORD  ACCESS  PROCEDURES: 

Same  as  "System  manager"  above. 

CONTESTWG  RECORD  PROCEDURES: 

Same  as  "System  manager"  above. 

RKORD  SOURCE  CATEGORIES: 

All  information  has  been  obtained 
fit}m  victims,  automobile  dealers,  banks. 
State  motor  vehicle  departments.  State 
and  Federal  law  enforcement  agencies, 
and  other  sources  used  during  the 
course  of  criminal  investigations. 
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EXBffTIONS  CtAMEO  FOe  TMC  SYSrai: 

5  U.S.C  552«(j)(2). 
IFR  Doc.  96-32025  Filed  12-17-96;  8:45  am) 
MUMQ  COM  4nO-M-P 

Surface  Transportation  Board 
(STB  DockM  No.  AB-a64  (Sub-No.  3X)] 

Texas  Norltieastsm  Division,  Mid> 
Mliciiigan  Railroad,  Irtc.— 
Discontinuanca  of  Service 
Exemption— in  Red  River  arul  Bowie 
Counties,  TX 

[8TB  Docket  No.  AB-3  (Sub-No.  137X)] 

Missouri  Pacific  Railroad  Company- 
Abandonment  Exemption— in  Red 
River  and  Bowie  Counties,  TX 

AGENCY:  Surface  Transportation  Board. 
ACTION:  Notice  of  exemption. 

summary:  Under  49  U.S.C.  10502.  the 
Board  exempts  from  the  requirements  of 
49  U.S.C.  10903  the  discontinuance  of 
service  by  Texas  Northeastern  Ehvision, 
Mid-Michigan  i^lroad,  Inc.,  over,  and 
the  abandonment  by  Missouri  Pacific 
Raiboad  Company  of,  a  aS.S-tmile  rail 
line  extending  from  milepost  23.0  at 
New  Boston,  to  the  end  of  track  at 
milepost  61.5  near  Clarksville,  in  Red 
River  and  Bowie  Counties,  TX,  subject 
to  historic  preservation  and  standard 
labor  protective  conditions. 
DATES:  The  exemption  will  be  effective 
January  17, 1997  unless  it  is  stayed  or 
a  statement  of  intent  to  file  an  offer  of 
financial  assistance  (OFA)  is  filed. 
Statements  of  intent  to  file  an  OFA  > 
under  49  CFR  1152.27(c)(2)  and  requests 
for  a  notice  of  interim  trail  use/rail 
banking  under  49  CFR  1152.29  must  be 
filed  by  December  30, 1996;  petitions  to 
stay  must  be  filed  by  January  2, 1997; 
requests  for  a  public  use  condition 
under  49  CFR  1152.28  must  be  filed  by 
January  7, 1997;  and  petitions  to  reopen 
must  be  filed  by  January  13, 1997. 
ADDRESSES:  An  original  and  10  copies  of 
all  pleadings  referring  to  STB  Docket 
No.  AB-364  (Sub-No.  3X)  and  STB 
Docket  No.  AB-3  (Sub-No.  137X)  must 
be  filed  with:  Office  of  the  Secretary, 
Case  Control  Branch,  Surface 
Transportation  Board,  1201  Constitution 
Avenue,  NW.,  Washington,  DC  20423; 
in  addition,  a  copy  of  all  pleadings  must 
be  served  on  petitioner's  representative: 
Michael  W.  Blaszak,  Esq.,  211  South 
Leitch  Avenue,  LaGrange,  IL  60525- 
2162. 

FOR  FURTHER  MFORMATION  CONTACT: 
Joseph  H.  Dettmar,  (202)  927-5660. 


*  See  Exempt,  of  Bad  AbandoniRent — Offen  of 
Finm.  AtsisL,  4  LCC  2d  164  (1987). 


(TDD  for  the  hearing  impaired  (202) 
927-5721.] 

SUPPLEMENTARY  MFORMATION: 
Additional  information  is  contained  in 
the  Board's  decision.  To  purchase  a 
copy  of  the  full  decision,  write  to,  call 
or  pick  up  in  person  from:  DC  NEWS  & 
DATA,  INC,  1201  Constitution  Avenue. 
NW..  Room  2229.  Washington,  DC 
20423.  Telephone:  (202)  289-4357/ 
4359.  [Assistance  for  the  hearing 
impaired  is  available  through  TDD 
services  (202)  927-5721.) 
Decided:  December  4, 1996. 

By  the  Board,  CSiaimian  Morgan,  Vice 
Chairman  Simmons,  and  Conunissioner 
Owen. 

Vemoa A. WilUama,  .    ».- 

Secretary. 

(PR  Doc.  96-32096  Filed  12-17-96;  8:45  am] 
MLLMQ  COM  OH  W  > 


DEPARTMENT  OF  VETERANS 
AFFAIRS 

Summary  of  Prscedent  Opinions  of  tite 
General  Counaei 

AQENCY:  Department  of  Veterans  AfEairs. 
action:  Notice. 

SUMMARY:  The  Department  of  Veterans 
Affairs  (VA)  is  publishing  a  sununary  of 
legal  interpretations  issued  by  the 
Department's  General  Counsel  involving 
veterans'  benefits  imder  laws 
administered  by  VA.  These 
interpretations  are  considered 
precedential  by  VA  and  will  be  followed 
by  VA  officials  and  employees  in  future 
claim  matters.  It  is  being  published  to 
provide  the  public,  and,  in  particular, 
veterans'  benefit  claimants  and  their 
representatives,  with  notice  of  VA's 
interpretation  regarding  the  legal  matter 
at  issue. 

FOR  FURTHER  MFORMATION  CONTACT:  Jane 
L.  Lehman,  Chief.  Law  Library, 
Department  of  Veterans  Affiairs.  810 
Vermont  Avenue.  NW..  Washington.  DC 
20420,  (202)  273-6558. 

SUPPLEMENTARY  MFORMATION:  VA 
regulations  at  38  CFR  2.6(e)(9)  and 
14.507  authorize  the  Department's 
General  Counsel  to  issue  written  legal 
opinions  having  precedential  effect  in 
adjudications  and  appeals  involving 
veterans'  benefits  imder  laws 
administered  by  VA.  The  General 
Cotinsel's  interpretations  on  legal 
matters,  contained  in  such  opinions,  are 
conclusive  as  to  all  VA  of&cials  and 
employees  not  only  in  the  matter  at 
issue  but  also  in  future  adjudications 
and  appeals,  in  the  absence  of  a  change 
in  controlling  statute  or  regulation  or  a 


superseding  written  legal  opinion  of  the 
General  CounseL 

VA  publishes  simimaries  of  such 
opinions  in  order  to  provide  the  public 
with  notice  of  those  interpretations  of 
the  General  Counsel  that  must  be 
followed  in  future  benefit  matters  and  to 
assist  veterans'  benefit  claimants  and 
their  representatives  in  the  prosecution 
of  benefit  claims.  The  full  text  of  such 
opinions,  with  personal  identifiers 
deleted,  may  be  obtained  by  contacting 
the  VA  official  named  above. 

VAOPGCPBEC  4-96 

Qaestion  Presented 

Are  the  provisions  of  38  U.S.C.  110 
violated  when  two  service-connected 
disabilities,  which  have  been 
erroneotisly  rated  as  one  disability  at  or 
above  a  specific  evaluation  for  20  or 
more  yeara,  are  rerated  as  two  separate 
disabihties  such  that  the  combination  of 
their  evaluations  equals  or  exceeds  the 
prior  specific  evaluation? 

Held 

The  provisions  of  38  U.S.C.  110. 
which  prohibit  a  disability  that  has  been 
continuously  rated  at  or  above  any 
evaluation  for  20  or  more  years  for 
compensation  purposes  &t)m  thereafter 
being  rated  at  less  than  such  evaluation, 
are  not  violated  when  two  or  more 
service-connected  disabilities,  which 
have  been  erroneously  rated  as  one 
disability  (but  not  as  the  result  of  the 
combination  of  known  or  determinable 
separate  disability  evaluations  under  38 
C.F.R.  4.25).  at  or  above  a  specific 
evaluation  for  at  least  20  years,  are 
rerated  as  separate  disabilities  such  that 
the  combination  of  their  evaluations 
equals  or  exceeds  the  prior  specific 
evaluation. 

EftBctive  Date:  July  18, 1996. 
VAOPGCPBEC  5-96 
Question  Presented 

a.  Is  the  Department  of  Veterans 
Affairs  (VA)  authorized  to  directly  pay 
an  attorney's  fee  from  past-due  benefits 
in  a  case  where  the  attorney's 
representation  is  limited  solely  to  the 
proceedings  before  the  Court  of  Veterans 
Appeals  (CVA)  and  the  benefits  are 
awarded  to  the  veteran  by  VA  following 
a  CVA  remand  for  additional 
development? 

b.  In  a  case  where  an  attorney's 
representation  is  limited  to  the  CVA 
proceedings  and  VA  grants  benefits  to 
the  veteran  following  a  CVA  remand  for 
additional  development,  must  the  fee 
agreement  specifically  mention  that  it 
includes  benefits  awarded  for 
dependents  for  the  attorney  to  be  paid 
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directly  by  VA  out  of  a  past-due  amount 
paid  to  the  veteran  for  dependents? 

c.  Whether  a  fee  agreement  must  be 
between  the  beneficiary  of  a  secondary 
benefit,  e.g.,  a  beneficiary  entitled  to 
receive  past-due  dependent  educational 
assistance  (DEA)  benefits,  and  the 
attorney  in  order  for  VA  to  directly  pay 
attorney  fees  from  the  beneficiary's 
award  of  past-due  benefits? 

Held 

a.  VA  is  authorized  to  directly  pay  an 
attorney's  fee  from  past-due  benefits  in 
an  appropriate  case  where  the  attorney's 
representation  is  limited  solely  to  the 
CVA  proceedings  and  the  benefits  are 
awarded  to  the  veteran  by  VA  following 
a  CVA  remand  for  additional 
development. 

b.  Depending  on  all  of  the 
circumstances  involved,  it  may  not  be 
necessary  for  a  fee  agreement  to 
spedfictdly  mention  that  it  includes 
dependency  benefits  for  an  attorney  to 
be  paid  directly  by  VA  out  of  a  past-due 
amoimt  paid  to  the  veteran  for 
dependents. 

c.  A  fise  agreement  must  be  between 
the  beneficiary  of  a  secondary  benefit 
and  an  attorney  in  order  for  VA  to 
directly  pay  the  attorney  a  fee  from  the 
beneficiary's  award  of  past-due 
secondary  benefits. 

ESsctive  Date:  July  24, 1996. 
VAOPGCPREC  6-96 
Qnestion  Presented  ° 

a.  Under  what  circimistances  must  the 
Board  of  Veterans"  Appeals  (Board) 
address  the  issue  of  entitlement  to  an 
extraschedular  rating  under  38  C.FJL 
3.321(b)tl)  or  38  CF.R.  4.16(b)  in 
reviewing  claims  for  an  increased 
evaluation  for  a  service-connected 
disability  or  a  total  disability  rating  for 
compensation  based  on  individual 
unemployability? 

b.  In  circiunstances  where  the  issue  of 
entitlement  to  an  extraschedular  rating 
under  §  3.321(b)(1)  or  4.16(b)  must  be 
addressed,  what  procedure  ^ould  the 
Board  follow  when  the  issue  was  not 
addressed  by  the  regional  office  (RO)? 
Does  the  Board  have  jurisdiction  over 
extraschedular  claims  raised  for  the  first 
time  by  the  record  or  the  appellant 
before  the  Board? 

c.  Is  the  issue  of  entitlement  to  an 
extraschedular  evaluation  inextricably 
intertwined  with  the  imderlying  claim 
for  an  increased  evaluation  or  a  total 
disability  rating  based  on  individual 
unemployabiUty,  such  that  the  issues 
may  not  be  separated  by  the  Board  for 
purposes  of  taking  final  action  on 
appeal? 


d.  If  the  appellant  or  the 
representative  raises  the  issue  of  a  rating 
under  §  3.321(b)(1)  or  4.16(b)  but 
submits  no  argument  or  evidence,  and 
the  record  on  appeal  contains  no 
evidence  that  would  make  such  a  claim 
plausible,  may  the  Board  dismiss  the 
claim  as  not  well-grounded  or  conclude 
that  the  RO's  failure  to  address  the  issue 
of  an  extraschedular  evaluation  was 
harmless  error  because  the  claim  is  not 
plausible? 

Held 

a.  The  Board  is  required  to  address 
the  issue  of  entitlement  to  an 
extraschedular  rating  under  38  CF.R. 
3.321(b)(1)  only  in  cases  where  the  issue 
is  expressly  raised  by  the  claimant  or 
the  record  before  the  Board  contains 
evidence  of  "exceptional  or  unusual" 
circumstances  indicating  that  the  rating 
schedule  may  be  inadequate  to 
compensate  for  the  average  impairment 
of  earning  capacity  due  to  the  disability. 
The  Board  is  required  to  address  the 
issue  of  entitlement  to  a  total  disability 
rating  based  on  individual 
unemployabihty  (TDIU  rating)  under  38 
CF.R.  4.16(b)  only  in  cases  where  the 
issue  is  expressly  raised  by  the  claimant 
or  the  record  before  the  Board  contains 
evidence  that  the  appellant  may  be 
unable  to  secure  or  follow  a 
substantially  gainful  occupation  due  to 
his  or  her  service-connected  disabiUty. 

b.  When  the  issue  of  entitlemmt  to  an 
extraschedular  rating  or  a  TDIU  rating 
for  a  particiilar  service-connected 
disability  or  disabilities  is  raised  in 
connection  with  a  claim  for  an 
increased  rating  for  such  disability  or 
disabilities,  the  Board  would  haVe 
jurisdiction  to  consider  that  issue.  If  the 
Board  determines  that  further  action  by 
the  RO  is  necessary  with  respect  to  the 
issue,  the  Board  should  remand  that 
issue. 

c.  When  the  issue  of  entitlement  to  an ' 
extraschedular  rating  or  a  TDIU  rating 
arises  in  connection  with  an  appeal  in 
an  increased  rating  case,  the  Board  is 
not  precluded  from  issiung  a  final 
decision  on  the  issue  of  an  increased 
scheduler  rating  and  remanding  the 
extraschedular-rating  or  TDIU-rating 
issue  to  the  RO. 

d.  Whefe  the  appellant  has  raised  the 
issue  of  entitlement  to  an  extraschedular 
rating  or  a  TDIU  rating  but  the  record 
contains  no  evidence  which  would 
render  the  claim  plausible,  the  Board 
may,  subject  to  the  considerations 
expressed  in  VAOPGCPREC  16-92  and 
Bernard  v.  Bmwn,  determine  that  the 
referral  to  the  appropriate  officials  for 
consideration  of  an  extraschedular 
rating  or  a  TDIU  rating  is  not  warranted. 

EfEsctive  Date:  August  16, 1996. 


VAOPGCPREC  7-96 

Question  Presented 

Under  what  circimistances  does  an 
increase  in  an  individual's  indebtedness 
result  from  "a  se(>arate  and  distinct^ 
transaction"  for  purposes  of  notification 
of  the  rig^t  to  request  a  waiver  of 
indebtedness? 

Held 

Notification  of  waiver  rights  is 
necessary  when  an  increase  in 

indebtedness  is  based  on  circumstances 
not  considered  in  computation  of  the 
original  indebtedness.  Notification  is 
not  required  when  cm  increase  is  based 
on  the  addition  of  interest  to  a  debt  or 
on  a  technical  correction  concerning  the 
amount  of  the  original  indebtedness. 

Effective  Date:  September  9, 1996. 
VAOPGCPREC  a-96 
Question  Presented 

May  the  Department  of  Veterans 
Affairs  (VA)  pay  the  amoimts 
represented  by  several  benefit  checks 
received  by  the  guardian  of  certain  VA 
beneficiaries  but  not  negotiated  prior  to 
the  guardian's  death,  and,  if  so,  to 
whom  should  payment  be  made? 

Held 

Section  5122  of  title  38,  United  States 
Code,  does  not  apply  to  checks  received 
by  a  guardian  on  behalf  of  a  VA 
beneficiary  but  not  negotiated  prior  to 
the  gtiardian's  death.  Where  such 
che^cs  have  been  canceled  pursuant  to 
the  Competitive  Equality  Banking  Act  of 
1987,  individuals  claiming  entitlement 
to  the  proceeds  of  such  checks  must  file 
a  claim  for  those  amoimts  with  VA.  Any 
such  claim  not  filed  within  six  years 
after  the  claim  accrues  is  barred  by  31 
U.S.C  3702(b)(1). 

Effective  Date:  September  26. 1996. 
VAOPGCPREC  9-96 
Question  Presented 

a.  Whether  VA  disability 
compensation  must  be  ofbet  to  recoup 
the  amount  of  Reservists'  Special 
Separation  Pay  (RSSP)  received  by  a 
veteran  under  Public  Law  102-484? 

b.  Whether  VA  disability 
compensation  must  be  of&et  to  recoup 
the  amount  of  Reservists'  Involimtary     '^ 
Separation  Pay  (RISP)  received  by  a 
veteran  under  PubUc  Law  102-484? 

Held 

a.  The  Department  of  Veterans  AfEairs 
(VA)  is  not  authorized  under  section 
4416(b)  of  Public  Law  No.  102-484  to 
offset  VA  disability  compensation  to 
recoup  the  amount  of  Reservists'  Special 
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Separation  Pay  (RSSP)  received  by  a 
veteran  piu^uant  to  section  4416(d). 

b.  Section  4418(c)  of  Public  Law  102- 
484  which  provides  that  the  provisions 
of  section  1174(h)(2)  are  applicable  to 
Reservists'  Involuntary  Separation  Pay 
(RISP)  and  38  C.F.R.  3.700(a)(5)  require 
VA  to  oQset  disability  compensation  to 
recoup  the  amount  of  RISP  received  by 
a  veteran  pursuant  to  section  4418 

Sirovided  that  the  VA  compensation  is 
or  a  disability  incurred  in  or  aggravated 
by  service  prior  to  the  date  of  receipt  of 
the  RISP. 

BSBCtive  Date:  October  11. 1996. 
VAOPGCPHEC 10-96 
Queedon  Presented' 

Does  the  action  of  the  Secretary  of  a 
Service  IDepartment  under  10  U.S.C 
874(b).  subrtituting  an  administrative 
discharge  for  a  discharge  or  dismissal 
executed  in  accordance  with  the 
sentence  of  a  general  court-martial, 
remove  the  statutory  bar  to  benefits 
under  38  U.S.C  5303(a)? 

Held 

An  upgraded  discharge  issued 
pursuant  to  10  U.S.C.  874(b)  does  not 
remove  the  statutory  bar  to  benefits 
under  38  U.S.C.  5303(a)  for  individuals 
discharged  or  dismissed  by  reason  of  the 
sentence  of  a  general  court-martial. 

E£EBGtive  Date:  October  28, 1996. 
VAOPGCPHEC  11-96 
QuestioD  Preaentad 

1.  Does  section  8052  of  the  Omnibus 
Budget  Reconciliation  Act  of  1990 
prohibit  payment  of  dependency  and 
indemnity  compensation  under  38 
U.S.C  1310  for  a  veteran's  death  where 
the  disability  from  which  the  veteran 
died  resulted  from  the  veteran's  alcohol 
or  drug  abuse,  but  service  connection  of 
the  disability  was  established  for 
disability  compensation  purposes  based 
on  a  claim  filed  on  or  before  October  31, 
1990? 

2.  Does  section  8052  of  the  Omnibus 
Budget  Reconciliation  Act  of  1990 
prohibit  payment  of  dependency  and 
indemnity  compensation  under  38 
U.S.C.  1318  where  the  disability  that 
was  continuously  rated  totally  disabling 
for  an  extended  period  immediately 
preceding  a  veteran's  death  resulted 
from  the  veteran's  alcohol  or  drug 
abuse,  but  service  connection  of  the 
disability  was  established  for  disability 
compensation  purposes  based  on  a 
claim  filed  on  or  before  October  31, 
1990? 

Held 

Section  8052  of  the  Omnibus  Budget 
Reconciliation  Act  of  1990,  Pubfic  Law 


101-508,  section  8052, 104  Stat.  1388, 
1388-351.  applicable  to  claims  filed 
after  October  31,  1990,  precludes  an 
injury  or  disease  that  is  a  result  of  a 
person's  own  abuse  of  alcohol  or  drugs 
boTD  being  considered  incurred  in  line 
of  duty  and,  consequently,  precludes 
resulting  disability  or  deat^  from  being 
considered  service  connected.  Section 
8052  therefore  prohibits  the  payment  of 
dependency  and  indemnity 
compensation  based  on  a  veteran's 
death  resulting  from  such  a  disability  or 
on  the  basis  that  the  veteran  was  in 
receipt  of  or  entitled  to  receive 
compensation  for  such  a  disability 
continuously  rated  totally  disabling  for 
an  extended  period  immediately 
preceding  death.  Even  where  service 
connection  established  for 
compensation  purposes  in  a  claim  filed 
on  or  before  October  31, 1990,  for  a 
disability  resulting  from  a  veteran's  own 
alcohol  or  drug  abuse  has  been  in  efiiact 
for  ten  or  more  years  and  would 
therefore  generally  be  protected  from 
severance  under  the  provisions  of  38 
U.S.C  1159  and  38  CF.R.  3.957,  section 
8052  prohibits  the  payment  of 
dependency  and  indemnity  *■     » 

compensation  in  a  claim  filed  after 
October  31, 1990.  based  on  a  veteran's 
death  resulting  from  such  a  disability  or 
on  the  basis  that  the  veteran  was  in 
receipt  of  or  entitled  to  receive 
compensation  for  such  a  disability 
continuously  rated  totally  disabling  for 
an  extended  period  immediately 
preceding  death. 

Bfiective  Date:  November  15, 1996. '  "*'. ;  "" 

VAOPGCPHEC  12-96 

Question  Presented 

Whether  38  CF.R.  3.700(a)(3)  or  any 
other  legal  authority  requires 
withholding  of  a  veteran's  Department 
of  Veterans  Affairs  (VA)  disability 
compensation  to  recoup  the  amount  of 
nondisability  severance  pay  received  by 
the  veteran  from  the  veteran's  armed 
forces  component  upon  discharge  frt>m 
military  service. 

Held 

Section  1174(h)(2)  of  title  10,  United 
States  Code,  which  provides  that  there 
shall  be  deducted  from  any  disability 
compensation  under  laws  administered 
by  the  Department  of  Veterans  Affairs 
(VA)  an  amount  equal  to  the  amount  of 
separation  pay  received  luider  section 
1174  or  severance  pay  or  readjustment 
pay  received  imder  any  other  provision 
of  law,  requires  that  VA  recoup  from  a 
veteran's  VA  disability  compensation 
the  amount  of  "nondisability  severance 
pay"  received  by  the  veteran  imder 
section  631  of  Public  Law  96-513.  The 


statement  in  38  CF.R.  3.700(a)(3), 
which  reflects  the  statute  requiring 
recoupment  of  disability  severance  pay. 
that  "[tlhere  is  no  prohibition  against 
payment  of  compensation  where  the 
veteran  received  nondisabifity 
severance  pay"  is  of  no  effect  as  it  is 
inconsistent  with  10  U.S.C  1174(h)(2). 

Effective  Date:  November  21, 1996. 
VAOPGCPHEC  13-96 
Question  Presented 

a.  Does  the  protection  of  service 
connection  provided  by  38  U.S.C.  1159 
apply  to  disabilities  compensated  under 
38  U.S.C.  1151? 

b.  Is  termination  of  entitlement  to 
benefits  under  38  U.S.C.  1151  subject  to 
the  requirements  of  38  CF.R.  3.105(d)? 

Held 

a.  The  protection  of  service 
connection  under  38  U.S.C  1159  is  not 
applicable  to  disabilities  compensated 
under  38  U.S.C  1151. 

b.  Termination  of  entitlement  to 
benefits  under  38  U.S.C  1151  is  not 
subject  to  the  requirements  of  38  CFJl. 
3.105(d),  regarding  severance  of  service 
connection,  but  is  subject  to  similar 
requirements  under  38  CF.R.  3.103  and 
3.105(a). 

0!ective  Date:  November  25, 1996. 
VAOPGCPHEC  14-96 
Questions  Presented 

a.  May  the  Secretary  pay  attorney  fees 
frt>m  the  limip-sum  proceeds  of  a 
National  Service  Life  Insurance  (NSU) 
pohcy  due  to  the  beneficiary  of  that 
poUcy  pursuant  to  authority  granted  in 
38  U.S.C  5604(d)  to  directly  pay 
attorney  fees  fix>m  past-due  benefits? 

b.  Where  the  proceeds  of  a  NSLI 
policy  are  payable  to  the  beneficiary  in 
monthly  installments,  may  the  Secretary 
withhold  a  portion  of  eadi  payment  to 
the  beneficiary  for  purposes  of  direct 
payment  of  attorney  fees? 

Held 

a.  The  statutory  and  regiUatory 
provisions  applicable  to  payment  of 
attorney  fees  from  past-due  benefits, 
codified  at  38  U.S.C.  5904  (c)  and  (d). 
and  38  CF.R.  §  20.609(h).  do  not 
distinguish  payment  of  attorney  fees  in 
insurance  cases  from  other  types  of 
benefit  appeals.  The  Secretary  may, 
therefore,  directly  pay  attorney  fees 
&t>m  the  proceeds  of  a  National  Service 
Life  Insurance  (NSLI)  policy  payable  in 
a  limip  simi,  whenever  ihe  requirements 
for  direct  payment  of  attorney  fees  tiom 
past-due  benefits  contained  in  38  U.S.C. 
5904(c)  and  (d)  are  met. 

b.  'The  Secretary  may  directly  pay 
attorney  fees  from  the  proceeds  of  a 
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NSU  policy  payable  in  monthly 
instalbnents  only  from  the  past-due     ^  - 
installments  which  accrued  between  the^ 
date  the  policy  matured  and  the  date  of 
the  decision  granting  the  proceeds  to  the 
beneficiary,  provided  all  other 
requirements  for  the  direct  payment  of 
attorney  fees  from  past-due  benefits 
contained  38  U.S.C  5904  (c)  and  (d)  are 
met 

Bffoctive  Date:  November  25, 1990..-  -.^      ':■■ 
By  Direction  of  the  Secretary.  -.  -  :     ''*'^ 

Maiy  Lou  Keener*  .  '    •".      '  • 

Genaal  Counsel,  •        ' 

[FR  Doc.  96-32059  Filed  12-17-^;  8:45  am] 
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Part  II 

Department  of  the 
Interior 

Bureau  of  Reclamation 

43  CFR  Parts  426  and  427 
Acreage  Limitation  and  Water 
Conservation;  Final  Rule  and  Advance 
Notice  of  Proposed  Rulemaldng 
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DEPARTMENT  OF  THE  MTEIVOR 
Bureau  of  neclametton 
43  CFR  Parte  426  and  427 


AQBICY:  Bureau  of  Reclamation, 

Interior. 

action:  Final  rule. 

SUMMARY:  This  final  rule  retitles  and 
revises  the  Rules  and  Regulations  for 
Projects  Governed  by  Federal 
Reclamation  Law  and  moves  the  water 
conservation  provisions  to  a  new  part. 
These  rules  replace  prior  rules  on  the 
administration  of  the  Reclamation 
Reform  Act  of  1982  (RRA).  The  final 
rule,  among  other  things,  incorporates 
existing  policies  that  are  not  included  in 
the  prior  rules  and  raises  certain 
certification  and  reporting  thresholds. 
Reclamation  has  rewritten  and 
reorganized  these  regulations  to  make 
them  clearer  and  less  adnunistratively 

burdensome,  while  maintaining 

compliance  with  and  achievement  of 
programmatic  goals. 
EFFECTIVE  DATES:  The  efiiective  date  of 
revised  part  426,  Acreage  Limitation 
Rules  and  Regulations,  and  the  new  part 
427,  Water  Ck>nservation  Rules  and 
Regulations,  is  January  1, 1998.  The 
amendment  to  current  §  426.10  is 
effective  oa  January  1, 1997.  The  text  for 
the  amendment  is  located  at  the  end  of 
this  document. 

ADDRESSES:  A  copy  of  all  comments 
received  on  the  proposed  rules  are  on 
display  to  the  public  in  the  Bureau  of 
Reclamation  Library,  Denver  Federal 
Center,  Building  67,  Room  167,  6th  and 
Kipling,  Denver,  Colorado  80225-0007. 
FOR  FURTHERMFORMATION  CONTACT: 
Austin  Burice,  Director,  Program 
Analysis  Office,  Bureau  of  Reclamation, 
P.O.  Box  25007,  Mail  Code  D-5000, 
Denver,  Colorado  80225-0007, 
telephone  (303)  236-3292. 
SUPPLEMENTARY  INFORMATKM:  Pursuant 
to  5  U.S.C.  §  553(d)(1)  and  (3)  the 


nmendmnnt  to  §426.10,  which  pertains 
to  submittal  of  certification  and 
reporting  forms,  may  take  effect  less 
than  thirty  days  after  the  date  of 
publication  in  the  Federal  RsRiatar. 
Section  553(d)(1)  permits  a  substantive 
rule,  which  grants  or  recognizes  an 
exemption  or  relieves  a  restriction,  to 
take  effect  less  than  thirty  days  after  the  - 
date  of  publication.  Section  553td)(l) 
applies  to  the  provisions  amendii^ 
currant  $  426.10,  as  the  amendment 
excepts  certain  individuals  and  entities 
holding  only  k  relatively  small  amount 
of  land  from  having  to  submit  forms  to 
Reclamation. 

Moreover,  §  5S3(d)(3)  cotild  also 
permit  the  amendment  to  take  effect  on 
January  1. 1997.  Section  553(d)(3)  of  the 
Administrative  Procedure  Act  permits 
final  rules  to  take  effect  lessthan  thirty 
days  after  publication  upon  a  showing 
of  good  cause.  For  many  farmers  in  the 
western  United  States,  including  many 
landholders  who  receive  Reclamation 
project  water,  the  water  year  begins  on 
January  1, 1997.  If  the  amendment  to  the 
forms  provisions  was  to  take  effeqt 
thirty  or  more  days  after  the  date  Wf 
publication,  these  landholders  would 
have  to  submit  reporting  forms  which 
other  landholders,  whose  water  yeat 
begins  later  in  the  year,  would  not  ' 
Thus,  in  order  to  apply  the  same  rules 
and  regulations  to  all  landholders 
receiving  Reclamation  project  water  and 
to  ensure  fairness,  the  amendment  to  the 
forms  provisions  will  take  effect  on 
January  1, 1997.  ,. 

TaUe  of  Conteiili 

This  section  provides  the  following 

information:  :^-.  ,''t   ^-.^ 

■-■  *^-'^^, 

•  Introduction  .    .        *       r' 

•  Sununary  of  Changes  '     • .» 

•  Background 

•  Litigation  Concerning  the  RRA  Rules  and 
Regulatioiu  '  'f'-x.c:-- 

•  Addibonal  Proposed  Rulemaking      V  '"  r'f 

•  Publiclnvolvement  ^V  "'• 

•  ^blic  Comments  and  Responses  on  ^ 
General  Issues 

•  Part  426 — Summary  of  Changes;  PubHc 
Comments  and  Responses 

•  Part  427 — Sununary  of  Changes;  Public 
Comments  and  Responses 


Envirtnunental  Compliance 
Executive  Order  12066,  Regulatory 
Planning  and  Review 
Regulatory  Flexibility  Act 
Psparwork  Reductian  Act 
Executive  Order  12612,  Federalism 
Executive  Order  12630,  Takings 
UnAmdad  Mandates  Re&nn  Act  of  1995 
Authorship 
•  List  of  Subjects  in  43  CFR  Part  426  and  43 
CFR  Part  427 

letrodnction 

These  rules  and  regulations  govern 
the  Bureau  of  Reclamation's 
(Reclamation)  westwide  implementation 
and  adnunistration  of  the  Reclamation 
Reform  Act  of  1982.  The  rules  retitle 
and  revise  prior  rules  on  acreage 
limitation  and  place  water  conservation 
rules  in  a  separate  CFR  part 

Summary  of  Qianges 

These  final  rules  implement  and 
interpret  the  Reclamation  Reform  Act  of 
1982,  as  amended,  consistent  with 
Reclamation's  role  of  managing  and 
protecting  water  resources.  The  final 
rules,  among  other  things,  incorporate 
existing  policies  that  are  not  included  in 
the  prior  rules  and  raise  certain 
certification  and  reporting  thresholds. 
Reclamation  has  rewritten  and 
reorganized  these  regulations  to  make 
them  clearer  and  easier  to  administer. 

Reclamation  published  proposed 
rules  in  the  Federal  Register  (60  FR 
16922,  Apr.  3, 1995). 

This  section  summarizes  the  most 
significant  differences  between  the  prior 
rules,  proposed  rules,  and  final  rules.  A 
section-by-section  analysis,  found  later 
in  this  preamble,  provides  a  more 
detailed  description  of  the  changes. 

Certification  and  Reporting  Thresholds 

Landholders  whose  total  westwide    « 
landholding  is  equal  to  or  less  than  the 
certification  and  reporting  thresholds,  as 
presented  below,  are  exempt  from  the 
annual  RRA  forms  submittal 
reqokements. 


Acreage  Kmitation  statin 

Prior  rule 

Proposedruie 

Final  rule 

Category  1 

Category  2 

Category  1 

Category2 

'^^■oT  law «-....-....«......«-.■«-*....„«.„.......,„„ 

QuaJified  recipient  ..            ..„    ...           »*.^ 

Limited  redptent „         ^„       

Received  water  before  10/1/81  „^^        

40 
40 

40 

4a 

40 
240 

-'ab 

5 

40 
80 

"5 

5 

40 
240 

40 
40 

40 
80 

"40 

40 

Did  not  receive  water  before  10/1/81  „.... 

Both  the  proposed  and  final  rules 
provide  that  all  districts  will  be 


Category  2  tmless  certain  criteria  are 
met  Under  the  proposed  rule  criteria. 


the  district  had  to:  (1)  Be  subject  to  the 
discretionary  provisions  of  the  RRA;  (2) 
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enter  into  a  resources  management 
"partnership"  with  Reclamation;  and  (3) 
not  have  delinquent  financial 
obligations  owed  to  the  United  States. 
Under  the  final  rule  criteria,  the  district 
must :  (1)  be  subject  to  the  discretionary 
provisians  of  the  RRA;  and  (2)  not  have 
delinquent  BnanHnl  obligations  owed  to 
Reclamatiaa.  The  "partawship" 
criterion  is  not  included  in  ^  final, 
rule.  -  :^  ,^  V*!. 

Application  of  the  Nonfull-Cott    ^^  - . 
EntiaooiBnt 

Under  the  prior  rule,  fhe  following 
were  examined  to  determine  if  a  farming 
arrangement  was  considered  to  be  a 
lease  for  acreage  limitatian  purposes: 

Who  samimes  the  •cononk  risk  in  the 
fanning  apsntioat 

Who  xetiins  the  right  to  the  use  OK  :.:iv.u 
ponenion  of  the  land  being  faBDsdr  - 

Who  is  lesponsible  far  pejrmant  <rf  the 
opanting  expenses? 

Who  ii  entitled  to  leoaive  the  profits  of  the 
fanning  opention? 

Under  the  proposed  rule,  a  fuming 
arrangement  would  have  been 
considered  to  be  a  leese  for  acreage 
.  Umitaticm  purposes  if  poeseesicm  of  the 
lessee's  land  was  partially  or  vdiolly 
transferred  to  the  "lessee."  Ecancmiic 
risk  was  relegated  to  simply  be  an 
indicator  of  poesesaion. 

hi  the  final  rule,  the  critmia  found  in 
the'inior  rule  are  restated  and  clarified. 
Any  farming  arrangement  under  vdiich 
the  economic  risk  and  the  use  or 
possession  of  the  land  has  partially  or 
wholly  transfsned  to  a  party  other  than 
the  landowner  will  be  considered  to  be 
a  leese.  Onoe  again,  who  is  reeponsible 
for  paynjent  of  operating  expenses  and 
who  is  entitled  to  receive  the  profits 
from  the  farming  operation  have  been 
highlighted  as  indicators  of  use  or 
posseMi<m  and  economic  risk.  Unlike 
the  pricn'  rule,  this  provisi<m  is  included 
in  the  definitions  section  rather  than  in 
the  leasing  and  full-cost  pricing  section. 

Nonresident  Alien  apd.^oreiga  Entity 
Entitlements 

Under  the  prior,  proposed,  and  final 
rules,  certain  appUcaticms  of  the  acreage 
limitation  provisions  for  nonresident 
aliens  and  entities  not  established  under 
State  or  Federal  law  (foreign  entitiee)  are 
constant  ^Mcifically: 

•  Ncmresident  alimis  and  forrign 
entities  are  eligible  to  receive 
Reclamation  irrigation  water  on  directly 
held  land  in  pricar  law  districts  ooly  as 
prior  law  recipients. 

•  Land  held  directly  by  nonresident 
aliens  and  foreign  entities  in 
discretionary  provision  districts  is 
ineligible  to  receive  Redamation 
irrigation  water. 


The  difhience  in  applicatiaii  between 
the  three  versions  of  the  rule  is  centered 
on  land  held  indirectly  by  nonresideitt 
ali«is  and  foreign  mitities,  primarily  in 
discretionary  provision  districts.  Under 
the  prior  rules,  a  nonresident  alien 
could  hold  up  to  960  acres  indirectly  in 
a  discretionary  provisicm  district  and 
receive  Redamaticm  irrigation  water. 
The  prior  rules  do  not  address  holdings 
by  foreign  entities.  Reclamation  policy 
has  been  that  any  land  held  by  a  foreign 
entity  in  a  disoetionary  district  is 
ineligible  to  receive  Reclunatiaa 
iirigattott  water. 

Under  the  proposed  rules,  both     - 
nooresident  aliens  and  foreign  entitlBS 
would  be  limited  to  qualifying  as  prior 
law  recipients  with  the  associated 
acreage  UmitatitHis  even  if  they  held 
land  indirectly  through  a  domeetic 
entity. 

Under  the  final  rules,  the  fnicr  law 
entitlements  still  serve  as  b«M 
entitlements  fbr  all  nonresident  aliens 
and  fore^  entities.  However,  if  a 
ntmresidait  alien  is  a  citizen  ot  or  a 
foreign  entity  is  established  in,  a 
cotmtiy  that  has  certain  treaty  or  other 
international  agreements  with  the 
United  States,  diey  wdll  be  treeted  as  a 
United  States  citizen  or  as  an  entity 
established  under  State  or  Federal  lanr 
for  acreage  limitatian  purposes. 
Accordi^y,  they  may  elect  to  oonfom 
to  the  di8crBti<mary  provisions  and 
receive  the  entitlements  applicable  to 
qualified  and  limited  recipients  for  land 
that  they  hold  indirectly. 

Type  (^ContractB  Ckmsidered  To  Be 
Aadxtional  and  Supplemental  Benefits 

Under  the  prior  rules,  the  general 
criteria  for  determining  whetho'  a 
contract  action  will  be  ctmsidered  an 
additional  or  supplemental  benefit  are 
provided-  The  provision  also  lists 
specific  types  of  contract  actions  wdiich 
Reclamation  does  not  consider  to 
provide  such  benefits.  If  a  district's 
contract  action  provides  aa  additi(nxal 
or  supplemental  benefit,  then  the 
district  must  conform  to  the 
discretiimary  ]Ht>visions. 

Under  the  proposed  rules,  the  genmal 
criteria  would  have  been  modified  to 
include  specific  types  of  ccmtract 
actitms  which  Reclamation  would 
consider  as  providing  supplemental  or 
additional  benefits.  Under  the  prior 
rule,  some  of  these  contract  actions  did 
not  require  conformance  to  the 
discretionary  provisions,  while  for 
others  applicatioa  of  that  requirement 
was  not  dear.    ;      .j . .. 

The  final  rules  retain  Ihe  more  general 
criteria  provided  in  the  prior  rules  with 
modifications  to  remove  provisians  that 


are  no  longer  applicable.  No  policy 
change  is  hitended. 

Application  ofUie  RRA  to  Religfous  or 
Qiantable  Organizations 

Under  the  prior  rule,  a  subdlvisian  of 
a  religious  or  charitable  organization 
that  is  subject  to  the  discretionary 
provisians  is  treated  as  an  individual 
qualified  redpient  if  oeartain  RRA 
criteria  are  met  If  any  of  the  criteria  are 
not  met  by  either  the  central 
organization  or  any  of  its  sidxlivisions, 
the  entire  organization,  including  all 
subdivisians,  is  treated  as  one  limited 
redpient 

Ihider  the  propoeed  and  final  rules,  a 
subdivision  of  a  religious  os  charitable 
organization  that  is  subject  to  the 
di«3etionary  provisions  is  treated  as  an 
individual  qualified  redpient  if  the 
same  crkerla  as  found  in  the  prior  rules 
are  met  If  any  of  the  criteria  arc  not 
met,  only  that  subdivisian,  and  any 
subdivision  of  it  will  be  afiiscted. 
Reclamation  will  determine  the  acreage 
limitation  status  (qualified  at  limited 
redpient)  of  such  a  subdivision  based 
on  the  total  number  of  membos  of  that 
subdivision.  « 

Application  of  Class  1  Equivalency 

Under  the  prior,  propcwed.  and  final 
rules.  Class  1  equivalency  factors  are 
baaed  on  the  productive  potential  of 
Class  2  or  3  land  as  compared  to  Class 
1  land  within  the  same  district  The 
proposed  rule  added  a  study  of  potentiel 
toxic  or  hazardous  return  flows  to  any 
reclassification  or  Class  1  equivalmcy 
factor  detnmination  activity.  Under  the 
proposed  rule  if  Reclamation 
determined  that  soils  could  contribute 
to  toxic  or  hazardous  return  floMrs,  then 
the  land  so  identified  would  not  be 
eligible  for  application  of  the  Class  1 
equivalency  factors,  llie  final  rule 
continues  die  p<^cy  of  the  prior  rule. 
The  final  rule  does  not  include  the 
proposed  tule  provision  to  conduct  a 
study  of  pot«itial  toxic  or  hazardous 
return  flows  and  use  the  results  of  diet 
study  as  a  factor  in  determining  Class  1 
equivalency.  However,  Redamation  will 
iin^jlaffnlra  a  review  of  its  land 
classification  and  soils  review 
procedures,  and  vrill  implement 
appropriate  changes  in  tnoee 
procedures. 

Future  Operation  of  Fonnetfy  Excess 
Land  by  Excess  Land  SeUers 

Under  the  prior  nde,  if  a  landholder 
sells  his/her  excess  land,  the  landholder 
can  immediately  become  the  lessee  of    ' 
that  land  and  continue  to  farm  it  with 
Reclamation  irrigation  water.  This 
provision  allows  a  landholder  to  avoid 


--«■- 
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the  inteirt  of  the  anti-speculation 
piovisirai  of  the  RRA. 

Under  the  proposed  rule,  landholdws 
would  be  prtmibited  from  receiving 
RedamiBtion  irrigation  watn  on  land 
which  they  previously  held  as  excess. 
The  only  exceptions  would  be  if  the 
landholder  became,  or  contracted  to 
beccane,  a  direct  or  indirect  landholder 
of  the  land  prior  to  July  1. 1995,  or  such 
land  becomes  exempt  firom  the  acreage 
limitation  provisions. 

Under  the  final  rule,  landholders  will 
be  prohibited  from  receiving 
Reclamation  irrigation  water  on  land 
which  they  previously  held  as  excess 
only  for  the  term  of  the  deed  covenant 
associated  with  the  sale  of  the  excess 
land  (10  years).  In  addition,  other 
changes  were  made  to  the  list  of 
exceptions  to  this  prohibition.  The  date 
for  having  contracted  to  become  the 
landholder  was  changed  from  Jtily  1, 
1995,  to  December  18, 1996.  While  this 
date  is  prior  to  the  elective  date  of  this 
section.  Reclanoation  has  determined  it 
is  appropriate  to  set  such  a  date,  since 
the  public  was  already  notified  that  the 
date  was  going  to  be  in  advance  of  the 
eSective  date  of  the  final  rulemaking, 
July  1, 1995,  in  the  proposed  rule.  Also 
a  broad  exception  was  provided  for 
landholders  who  pay  the  full-cost  rate 
for  Reclamation  irrigation  water 
delivsred  to  land  that  they  formerly 
held  as  excess. 

Involuntary  Acquisition  ofFormeriy 
Excess  Land  by  Excess  Land  Sellers 

Under  the  prior  rules,  no  distinction 
was  made  betwe«i  landowners  who 
involimtarily  acqidred  land  that  had 
previously  been  excess  in  his  or  her 
landholding  or  under  recordable 
coDtract  and  those  for  which  the  land 
had  not  previously  been  excess  or  under 
recordable  contract  in  their  landholding. 
Any  involuntarily  acquired  land  that 
had  been  nonexcess  before  the 
acquisition  and  was  desi^iated  as 
excess  by  the  involuntarUy  acquiring 
party  was  eligible  to  receive 
Reclamation  irrigation  water  tor  5  years. 
In  addition,  such  land  could  be 
redesignated  as  nonexcess  by  the 
involuntarily  acquiring  party  or  sold  at 
full  market  value  at  any  time. 

Under  the  proposed  rule,  the 
landholder  could  not  take  advantage  of 
the  involuntary  acquisition  provision 
and  receive  water  for  5  years,  if  the  land 
involuntarily  acquired  had  been  excess 
or  under  recordable  contract  in  his  or 
her  landholding.  In  order  far  such  land 
to  become  eligible  to  receive 
Reclamation  irrigation  water,  it  had  to 
be  sold  to  an  eligible  buyer  at  a  price 
approved  by  Reclamation.  In  addition, 
once  designated  as  excess  by  the 


landholder  who  involuntarily  acqidred 
the  land,  the  land  could  not  be 
redesignated  as  nonexcess. 

Unoo'  the  final  rule,  two  exceptions 
have  been  added  to  modify  the  . 
prohibition  on  delivering  Redamatian 
irrigation  water  to  landholders  who 
involuntarily  acquire  land  that  had  been 
excess  or  under  recordable  contract  in 
his  or  her  landholding.  Specifically, 
financial  institutions  have  been  defined 
and  are  excluded  from  this  application 
and  landholders  that  meet  certain 
criteria  listed  in  §  426.12  (deed  covenant 
has  expired,  they  pay  the  full-coet  rate 
for  the  water  delivered,  etaj  may  take 
advantage  of  the  involuntary  acquisition 
provision  and  receive  wratar  for  5  years. 
Financial  institutions  have  also  been 
fully  exempted  from  the  prohibition  of 
selling  the  land  at  full  market  value. 

In  addition,  the  final  rule  {sovides 
that  involimtarily  acquired  excess  land 
may  be  redesignated  as  nonexcess,  as 
long  as  the  landowner  follows  the 
normal  procedure  for  redesignating 
excess  land  and  pays  Redamatian  any 
difbrence  between  the  rate  paid  for  the 
delivery  of  Reclamation  irrigation  water 
and  what  would  have  been  paid  if  the 
land  had  initially  been  declared 
nonexcess  when  the  land  was ...      .,'.  - 
involimtarily  acquired. 

Application  of  Compensation  Rate  and 
Administrative  Fees  in  Cases  of 
Irrigation  oflneligilAe  Excess  Land 

Under  the  prior  rule,  actions  that  %vill 
be  taken  if  Reclamation  irrigation  water 
is  delivered  to  excess  land  are  not 
addressed,  other  than  such  deliveries 
will  be  terminated.  Current  Reclamation 
policy  is  to  also  charge  the 
compensation  rate  (full-cost  rate)  far 
such  deliveries. 

Under  the  propoeed  and  final  rules, 
Redamaticm's  existing  policy  on 
charging  the  compoosation  rate  for  any 
dehveries  of  water  to  ineligible  excess 
land  is  incorporated.  In  addition,  the 
proposed  and  final  rules  apply  an 
administrative  fee  ($280)  for  such  ^-y- 
deliveries. 

New  Procedures  for  Administrative 
Appeals  of  RRA-Related  Determinations 

Under  the  prior  rule,  a  two-step 
process  is  provided  to  appeal  final  RRA 
determinations  made  by  Reclamation 
regional  directcws.  The  first  level  of 
appeal  is  to  the  Cfwunissioner  of 
Reclamation.  The  second  level  of  appeal 
is  to  the  Office  of  Hearings  and  Appeals 
(OHA). 

Undtf  the  proposed  rule,  the 
Commissioner's  review  of  the  regional 
director's  decision  would  have  bean 
eliminated.  In  its  place  was  the  right  of 
the  district  or  the  landholder  to  reqpisst 


tbat  die  regianal  director  reconsider  his 
or  her  final  determination.  After  the  ■ 
regional  directiv  reconsidered  a 
determination,  a  direct  appeal  to  OHA 
was  provided.  The  proposed  rule  also 
raquired  Reclamation  to  wait  10  days 
before  implementinga  regional 
director's  dedsidn  to  terminate  delivery 
of  water  and  allowed  the  Commissioner 
to  stay  dedsions  pending  appeal  to 
OHA. 

Under  the  final  rule,  the.two-step 
appeals  process  of  the  prior  rule  is 
retained,  while  the  proposed  rulb  step  of 
requestiBg  regional  directon  to 
reconsider  their  final  determination  is 
removed.  The  final  rule  allows  the 
Commissioner  to  stay  decisions  pending 
and  during  •Ppaal  to  OHA.  The  final 
rule  also  establishes  time  periods  for 
affected  parties  to  request  stays  and  to 
submit  supporting  brie&  to  the 
Commissioner. 

Languagfi  Changes 

Throughout  part  426  regulations, 
language  has  been  redrafted  for 
readability  and  clarity.  The  preamble  of 
these  regulations  expilains  aU  intended 
sidMtantive  changes.  Where  no  change 
is  explained,  the  new  language  is 
intended  only  for  clarity  and  no 
substantive  rhungw  is  intended. 

Watet  Consavation 

The  pruv  rule  required  all  districts  to 
prefMdre  and  submit  to  Reclamation 
water  conservation  plans  that  contain 
definite  objectives  that  are  economically 
feasible,  and  a  time  schedule  for 
meeting  those  objectives. 

The  proposed  rule  required  districts 
to  prepare  and  submit  water 
conservation  plans  to  Reclamation  for 
approval,  but  provided  some  excepti(His 
and  opportunities  for  alternative 
compliance.  The  proposed  rule  required 
that  plans  set  forth  definite  goals, 
identify  actions  for  achieving  the  goals, 
and  establish  a  reasonable  time 
schedule  fcR-  meeting  the  goals.  The 
proposed  rule  also  required  that  a  plan 
contain  the  following  four  critical 
measures:  (1)  A  water  meesurement  and 
accoimtiin  system,  (2)  a  water  pricing 
structure  designed  to  encourage 
increased  effidency  of  water  use.  (3)  an 
information/education  program,  and  (4) 
the  designation  of  a  district  water 
conservation  coordinator.  The  proposed 
rule  also  linked  a  district's  progress  in 
development  and  implementation  of 
water  conservatiQa  plans  with  the 
allocation  of  future  discretionary 
Reclunation  program  benefits. 

Hie  final  rule  u  the  same  as  the  prior 
rule  regarding  preparing  and  submitting 
a  plan  to  RadiuBation.  There  is  no 
requirement  for  plan  approval  by 
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Reclamation  in  the  final  rules. 
Reclamation  intends  to  encourage  and 
assist  districts  in  the  development  of 
quality  water  conservation  plans,  the 
demonstration  of  innovative 
conservation  technologies,  and  the 
implementation  of  effective  energy 
efficiency  measures.  Reclamation  also 
recognizes  the  need  for  coordination  - 
with  State  and  other  Federal 
conservation  programs. 

Reclamation  has  the  responsibility 
under  Section  210(a)  of  the  RRA  to 
eocouiage  water  conservation.  Districts 
have  the  responsibility  under  Section 
210(b)  to  develop  water  conservation 
plans.  Reclamation  is  presently 
implementing  a  Water  Conservation 
Reld  Services  Program  (WCTSP)  to 
actively  encourage  water  conservation, 
assist  districts  with  their  responsibility 
to  develop  plans,  and  complement  and 
support  State  and  other  conservation 
programs.  The  WCFSP  will  emphasize 
effective  water  conservation  planning, 
the  demonstration  of  innovative 
conservation  technologies,  and  the 
implementation  of  efiiBctive  efficiency 
measiues. 

Through  the  WCFSP,  Reclamatian 
Area  Offices  will  work  directly  with 
districts  to  provide  technical  assistance 
in  the  preparation  of  effiective  water 
conservation  plans,  including  how  to 
incorporate  appropriate  environmental 
considerations  into  the  planning 
process.  Reclamation  will  review  each 
water  conservation  plan  submitted  by  a 
district,  and  provide  advisory  commoits 
and  recommendations  on  their 
identified  goals  and  measiires.  Within 
available  resources.  Reclamation  will 
also  provide  technical  guidance  in  water 
conservation  planning  and 
implementation  in  the  form  of 
handbooks,  workshops  and  training 
opportunities  to  ensure  all  districts  an 
opportimity  to  develop  and  implement 
effective  water  conservation  plans. 
Reclamation  recognizes  that  a  transition 
period  will  be  required  to  receive 
updated  plans  bota  all  affected  districts 
and  re-establish  the  5-year  cycle  for  all 
plans.  Each  fiscal  year.  Area  Offices  will 
develop  a  schedule  for  water 
conservation  planning  activities  with 
districts,  and  annually  report  aa  the 
status  of  plan  updates. 

The  main  objective  in  water 
conservation  planning  is  to  accomplish 
vntet  conservation  on  the  ground. 
Reclamation  will  monitor  the 
implementation  of  water  conservation 
plans  to  determine  whether  water 
conservation  planning  has  foolitated 
water  conservation. 


Background 

The  RRA  (43  U.S.C.  SQOaa,  et  seq.) 
was  signed  into  law  on  October  12, 
1982.  It  was  the  culmination  of  an  effort 
to  modernize  Federal  reclamation  law 
that  began  vnth  the  95th  Congraes.  The 
RRA  made  a  number  of  changes  to  prior 
Federal  reclamation  law  while  retaining 
the  basic  principle  of  limiting  the 
amoimt  of  land  in  ownership  which 
may  receive  water  deliveries  from 
Reclamation  projects.  The  RRA  also 
made  a  major  change  to  prior  law  by 
introducing  the  concept  of  full-cost 
pricing  for  some  water  deliveries. 

Rules  and  regulations  for 
implementing  the  RRA  were  published 
in  the  Federal  Re^ster  (43  PR  54768, 
Dec.  6, 1983)  and  became  effective  on 
January  5, 1984.  In  1987,  the  rules  and 
regulations  were  amended,  primarily  to 
implement  Section  203(b)  of  the  RRA. 
The  provision  was  intended  to 
encourage  Districts  to  amend  contracts 
to  conform  to  the  discretionary 
provisions  which  were  not  addressed  in 
the  1983  rulemaking.  Revisions  also 
were  made  to  those  provisions  of  the  ^ 
rules  and  regulations  pertaining  to 
submission  of  certification  and 
reporting  forms,  trusts,  nonresident 
aliens,  water  transfers,  covenant 
restrictions,  and  religious  and  charitable 
organizations. 

'h»el987  nUes  and  regulations  and 
three  alternatives  vrere  evaliiated  in  an 
Environmental  Assessment  (EA) 
published  by  Reclamation  in  April 
1987.  The  EA  concluded  that  the 
impacts  of  the  proposed  rulemaking 
were  primarily  economic  in  nature  and 
that  no  significant  impacts  to  the 
environment  would  result  from  the 
rulemaking.  A  Finding  of  No  Significant 
Impact  concerning  the  1987  rulemaking 
was  therefore  issued  by  Reclamation  on 
April  8, 1987.  Final  rules  and 
regulations  were  published  in  the 
Federal  Register  (52  FR 11954,  Apr.  13. 
1987)  and  became  effective  on  May  13. 
1987. 

The  Omnibus  Budget  Reomciliation 
Act  of  1987,  enacted  on  December  22, 
1987,  included  amendments  to  the  RRA. 
The  amendments  addressed  revocable 
trust  agreements,  provisions  for  audits 
by  Reclamation  of  compliance  with 
reclamation  law,  application  of  full-cost 
water  rates  for  lands  under  extendable 
recordable  contracts,  and  interest  on 
underpayments  or  nonpayments. 
Consequently,  further  proposed 
amflnHrnpntB  to  the  rules  and 
regulations  were  evaluated  in  a 
supplemental  EA  puUished  by 
Reclamation  in  September  1988.  The 
supplemental  EA  concluded  that  the 
impacts  of  the  proposed  rulemaking 


were  primarily  economic  in  nature  and 
that  no  significant  impacts  to  the 
environment  would  result  from  the 
rulemaking.  A  Finding  of  No  Significant 
Impact  concerning  the  1988  rulemaking 
vras  therefore  issued  by  Reclamation  on 
September  23, 1988.  Final  rules  and 
regulations  were  published  in  the 
Federal  Register  (53  FR  50535,  Dec.  16, 
1988)  and  became  effective  on  January 
17, 1989. 

Final  rules  and  regulations  were 
published  in  the  Federal  Register  (60 
FR  10030,  Feb.  23, 1995)  and  became 
effective  on  March  27. 1995,  revising 
part  426  to  impose  administrative  fees 
to  recover  costs  inciured  by 
Reclamation-when  irrigation  water  has 
been  delivered  to  landholders  who  have 
not  complied  with  the  information 
collection  requirements  of  the  RRA,  as 
amended. 

litigation  Concerning  the  RRA  Rules 
and  Regulations 

In  1988,  the  Natiual  Resources 
Defense  Council  (NRDC)  and  others 
filed  a  lawsuit  challenging  the  validity 
of  the  1987  and  1988  mles  and 
regulations  [NRDC  v.  Underwood,  No. 
av.  S-8a-375-LKK).  On  July  26, 1991, 
the  United  States  District  Court  for  the 
Eastern  District  of  California  (Court) 
granted  NRDC's  partial  motion  for 
summary  judgment  The  Court  ruled 
that  Reclamation  had  not  complied- with 
the  requirements  of  the  National 
Environmental  Policy  Act  (NEPA)  in 
preparing  the  EA  and  the  Findings  of  No 
Significant  Impact  in  the  promui^tion 
of  the  1987  rules  and  regulations. 

Reclamation  appealed  the  Court's 
decision  to  the  Ninth  Circuit  Court  of 
Appeals.  In  September  1993,  while  the 
appeal  was  still  pending,  the 
Department  of  the  Interior  (Interior),  the 
Department  of  Justice,  and  NRDC 
entered  into  a  Settlemmt  Contract 
which  required  Reclamaticm  "to 
propose  new  rules  and  regulations 
implementing,  on  a  westwide  basis,  the 
•  •  •  (RRA)  as  part  of  a  new 
rulemaking  proceeding  that 
comprehensively  reexamines  the 
implementation  of  the  RRA." 
Reclamation  published  a  proposed 
rulemaking  on  April  3, 1995. 

The  SetUement  Contract  also  required 
Interior  to  prepare  an  environmental 
impact  statement  (EIS)  considering  the 
westvtride  impact  of  tlM  proposed  rules 
and  regulations  and  alternatives.  The 
Settlement  Contract  does  not  require  the 
Department  to  change  its  existing  ndes. 
The  required  EIS  has  been  publiiited 
separately  and  notice  of  its  availability 
was  published  in  the  "notice"  section  of 
the  Federal  Register  (60  FR  4677.  Feb. 
7. 1996).  A  Record  of  Decision  was 
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signed  by  the  Assistant  Secretary — 
Water  and  Science  on  December  10, 
1996. 

AdTance  Notice  of  Propoaed 
Rulemaking 

During  the  rulemaking  process,  the     ' 
Department  received  a  number  of 
comments  regarding  the  compliance  of 
certain  large  trusts  with  the  acreage 
limitation  provisions  of  the  RRA. 
Conmients  expressed  a  variety  of 
viewpoints,  including  the  assertion  that 
some  trusts  with  landholdings  (owned 
and  leased  land)  in  excess  of  960  acres 
total  may  circumvent  the  requirements 
of  Reclamation  law. 

In  response  to  these  comments,  the 
Department  intends  to  publish  an 
advance  notice  of  proposed  rulemaking 
in  the  Federal  Re^ster  accompanying 
the  final  rules  and  regiilations  described 
here.  This  advance  notice  of  proposed 
rulemaking  addresses  and  builds  upon 
the  widely  divergent  views  and 
comments  received  from  the  public 
regarding  trusts  holding  more  than  960 
acres.  Some  comments  alleged  that 
water  users  employ  certain  devices, 
such  as  the  creation  of  trusts,  as  a  means 
to  avoid  the  acreage  limitation 
provisions  of  the  RRA. 

The  treatment  of  various  trust 
arrangements  under  the  RRA  can 
significantly  aflisct  how  much  acreage  in 
a  given  farm  arrangement  is  entitled  to 
the  delivery  of  subsidized  water.  Many 
family  farms,  trust  departments  of 
financial  institutions,  and  others  use 
trusts  for  estate  planning  and  other 
purposes.  The  Congress  included 
Section  214  in  the  RRA,  which  provides 
that  lands  held  in  tnist  are  eligible 
under  certain  circumstances  to  receive 
subsidized  water  from  Reclamation 
projects.  Following  the  enactment  of 
RRA  and  relying  on  Section  214,  some 
large  farms  reorganized  as  trusts,  and 
continue  to  receive  nonfull-cost  water. 
The  proposed  rulemaking  sought  to 
address  these  concerns  by  changing  the 
definition  of  what  constitutes  a  lease  for 
the  purposes  of  the  acreage  limitation 
provisions.  To  prevent  circiunvention  of 
the  RRA,  Reclamation  has  treated  farm 
operators  as  lessees  subject  to  the 
acreage  limitation  provisions  if  the 
operator  assumes  the  economic  risk  of 
the  farming  enterprise  and  has  use  or 
possession  of  the  land.  The  proposed 
rulemaking  focused  on  possession  of  the 
land.  Under  that  proposed  change,  if 
someone  other  than  the  landov^ner  has 
possession  of  the  land,  then 
Reclamation  would  determine  that  a 
lease  subject  to  the  acreage  limitation 
provisions  existed  regardless  of  whether 
that  person  or  entity  also  assiuned  the 
economic  risk.  One  oi  the  efiiects  of  that 


proposal  may  have  been  to  treat  certain 
(^>er8tors  of  land  held  in  trust  as  lessees. 

Based  upon  coomients  on  the 
proposed  rulemaking.  Reclamation  has 
determined  that  the  proposed  provision 
altering  the  definition  of  a  lease  is  an 
inadequate  means  of  addressing  the 
concerns  about  compliance  wim  the 
acreage  limitation  provisions  of  the  RRA 
and  coiild  have  produced  unintended 
consequences.  Many  comments  from  the 
public  raised  concerns  about  the  efEects 
of  such  a  change  on  custom  service 

!>roviders,  specialty  services,  and 
enders  among  others.  Many  comments 
noted  that  modem  farm  operators  often 
provide  the  necessary  equipment  and 
services  to  fuming  operations  that 
cannot  be  economically  provided  to 
only  960  acres  if  the  farmer  is  to  cover 
expenses  and  make  a  reasonable  return 
on  investment.  Other  comments  noted 
that  the  proposed  change  would  not 
work  and  could  be  easily  avoided.  As  a 
result  of  its  review  of  the  proposed 
rulemaking  and  the  widely  divergent 
comments  received  from  the  public,  the 
Department  has  determined  that  seeking 
further  public  comment  to  an  advance 
notice  of  proposed  rulemaking  is 
appropriate. 

Reclamation's  comprehensive     ■>. 
February  1991  review  of  RRA 
implementation  contains  the  most 
recently  published  data  on 
administration  and  enforcement  of  RRA 
through  1990.  According  to  this  review, 
out  of  a  total  of  550  trust  arrangements, 
only  35  trusts  (primarily  in  CaUfomia, 
Arizona,  and  Washington)  held  more 
than  960  acres.  Thus,  the  vast  majority 
of  the  550  trusts  were  found  to  be  well 
within  the  RRA's  acreage  limitations. 

Through  the  advance  notice  of 
proposed  rulemaking,  the  Department 
will  invite  comments  and  suggestions 
on:  (1)  Whether  to  limit  nonfull-cost 
water  deliveries  to  large  trust 
arrangements  that  exceed  960  acres;  (2) 
the  criteria  used  to  determine  whether 
landholdings  (owned  and  leased  land) 
in  excess  of  960  acres  total,  operated 
under  a  trust  agreement,  should  be 
eligible  to  receive  non-full  cost  water 
deliveries;  (3)  whether  Reclamation 
project  non-full  cost  water  deliveries  to 
such  large  scale  trusts  are  consistent 
with  the  principles  of  Federal 
reclamation  law;  (4)  the  appropriate 
criteria  and  standards  to  be  applied  to 
such  trusts,  implementation  of  the 
criteria  and  standards;  and  (5)  the  extent 
of  the  Department's  statutory  authority 
to  address  this  issue.  For  example,  what 
is  the  extent  of  the  Etepartment's  legal 
authority  to  regulate:  (a)  Futiu«  trusts, 
(b)  trusts  estabUshed  bom  1982  to  the 
present,  and  (c)  trusts  established  prior 
to  1982.  Suggested  approaches  should 


ensiu«  fairness  for  those  farming 
operations  which  are  subject  to  acreage 
limitation  provisions,  while  eliminating 
the  use  of  arrangements  which  are 
inconsistent  with  the  acreage  limitation 
provisions  of  Federal  reclamation  law. 

Public  Involvement 

A  notice  of  intent  regarding 
preparation  of  the  EIS  and  a  notice  of 
intent  regarding  the  proposed 
rulemaking  were  published  in  the 
Federal  Register  (58  FR  64277  and  58 
FR  64336,  Dec.  6, 1993).  A  press  release 
was  issued  on  IDecember  29, 1993,  and 
approximately  3,500  information 
packets  were  distributed  to 
environmental  groups,  entities  that  have 
contracts  with  Reclamation  for  project 
water  supplies,  the  media,  and  other 
interested  parties.  Public  scoping 
meetings  were  held  in  January  1994  to 
receive  public  input  regarding  the  issues 
and  alternatives  to  be  considered  in  the 
EIS  and  rulemaking.  Scoping  sessions 
were  held  in  Billings,  MT;  Fresno,  CA; 
Salt  Lake  Qty,  UT;  Phoenix,  AZ;  Boise. 
ID;  Spokane.  WA;  Portland,  OR;  and 
Denver,  CD.  In  addition  to  the  oral 
conunents  received  at  the  scoping 
sessions,  approximately  150  letters  were 
received. 

A  notice  of  availability  regarding  the 
draft  EIS  was  published  in  the  Federal 
Register  (60  FR  16662,  Mar.  27, 1995). 
Proposed  rules  and  regulations  were 
published  in  the  Federal  Register  (60 
FR  16940,  Apr.  3, 1995).  A  press  release 
was  issued  on  April  3, 1995,  and  copies 
of  the  draft  EIS  and  proposed  rules  were 
distributed  to  environmental  groups, 
entities  that  have  contracts  with 
Reclamation  for  project  water  supplies, 
State  and  Federal  offices,  libraries,  and 
other  interested  parties. 

Notices  of  public  hearings  on  the  draft 
EIS  and  proposed  rules  were  published 
in  the  Federal  Register  (60  FR  20114 
and  60  FR  20068,  Apr.  24, 1995).  Public 
hearings  on  the  draft  EIS  and  proposed 
rules  were  held  in  May  1905.  Hearings 
were  held  in  Billings,  MT;  Yakima,  WA; 
Denver,  CO;  Boise,  ID;  Phoenix,  AZ; 
Sacramento,  CA;  Salt  Lake  Qty,  UT;  and 
Fresno,  CA.  One  iveek  prior  to  the 
public  hearings,  informational  public 
forums  were  held  in  Billings,  MT; 
Yakima,  WA;  Bend,  OR;  Denver.  CO; 
doise,  ID;  Phoenix.  AZ;  Sacramento,  CA;  ■ 
Salt  Lake  Qty,  UT;  Fresno,  CA; 
Albuquerque.  NM;  and  Palm  Desert,  CA. 

The  public  comment  period  ran  from 
April  3  through  June  26, 1995.  In 
addition  to  oral  conunents  received  at 
the  hearings,  382  letters  and  80  recorded 
phone  calls  were  received  during  the 
comment  period. 

Responses  to  public  comments  on  the 
proposed  rules  are  provided  below. 
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Comments  on  the  draft  EIS  an     ^ 
responded  to  in  the  final  EIS.       <       -" 

Public  Canunmtt  and  Responses  on 
General  Issues 

The  following  section  presents  public 
comments  on  the  proposed  rules  mat 
are  general  in  nature.  This  section 
includes  comments  on  authority, 
process,  relationship  Mrith  othw 
documents,  relatioiuhip  wi&  other  laws 
and  mandates,  water  rights  and 
contracts,  westwide  action,  and  other 
general  belieb  and  comments  diat  wrere 
not  specifically  directed  toward  parts 
426  (V  427. 

AnduHity/Settlauieiit  Contract 

CoiTunent:  Do  you  have  the  authority 
to  change  these  laws  without  going 
tbroiigh  Congress? 

Response:  Only  Congress  has  the 
authority  to  chai^  the  RRA.  However, 
Reclamation  has  the  auth<mty  to 
promulgate  and  amend  rules  and 
regulatirais  that  implement  and 
interpret  the  RRA.  This  rulemaking 
amends  the  prior  rules  and  regulations, 
not  the  RRA. 

Comment:  We  do  not  feel  Reclamation 
had  legal  authority  to  sign  the 
settlement  agreement  as  drafted; 
therefore,  the  proposed  rules  and  draft 
EIS  which  are  the  product  of  that 
contract  are  invalid.  We  request  that 
Reclamation,  in  the  final  EIS.  provide  a 
detailed  description  of  the  sections  of 
the  RRA  that  provide  the  authority  to 
carry  out  the  various  provisions  foimd 
within  the  settlement  contract 

Response:  The  Department  of  the 
Intwior  and  the  Department  of  Justice 
certainly  have  legal  authority  to  sign  the 
Settlement  Contract  Moreover. 
Reclaination's  authority  to  promulgate 
new  regulations  and  prepare  an  EIS 
comes  from  the  Secretary's  general 
authority,  NEPA.  the  RRA,  and  Federal 
reclamati(ui  law  in  general.  In  preparing 
an  EIS,  an  agency  is  required  to  consider 
a  range  of  alternatives  and  is  allowed  to 
include  alternatives  that  &1I  outside 
current  authorities.  However,  all 
provisions  included  in  the  final  rules 
and  regulations  must  fall  within  the 
agency's  legal  authorities.  All  provisions 
in  these  final  riiles  fall  within 
Reclamation's  authorities,  which  are 
stated  at  the  beginning  of  the 
regulations. 

Comment:  The  Settlement  Contract 
between  NRDC.  Interior,  and  the 
Department  of  J\istice  calls  for 
Reclamation  to  consider  "alternatives . 
desired  to  achieve  the  greatest  degree 
of  water  conservation  and 
environmental  restoration  possible 
under  the  RRA  and  other  applicable 
laws  and  return  a  maximum  amount  of 


revenues  to  the  United  States  *  •  *." 
While  the  proposed  rules  represent 
significant  progress,  we  feel  that 
Reclamation  has  not  yet  adequately 
addressed  all  of  the  provisioas  of  die 
Settlement  Contract 

Response:  The  Settlement  Contract 
reqiiires  Reclamation  t&  consider 
specific  alternatives  in  the  EIS. 
Reclamation  fulfilled  its  responsibilities 
imder  the  Settlement  Contract  by 
issuing  a  final  EIS  that  considers  all 
alternatives  identified  in  the  Settlement 
Contract.  Reclamati(m  also  reexamined 
the  alternatives  discussed  in  the  draft 
EIS  and  expanded  its  consideration  of 
environmental  impacts  of  the 
alternatives. 

Comment:  It's  my  understanding  it  is 
not  necessary  that  Reclamation  impose 
new  rules  and  regulations,  but  this 
matter  be  merely  considered.  I  feel  that 
in  view  of  the  feet  that  the  prior  rules 
and  regulations  have  worked  in  a 
generally  satisfectory  manner,  they 
should  not  be  modified. 

Response:  The  Settlement  Contract 
does  not  require  Inferior  to  adopt  final 
rules  that  are  different  from  the  rules  in 
effect  on  the  date  of  the  agreement  (the 
prior  rules).  However,  Interior  has 
chosen  to  modify  the  prior  regulations 
in  some  areas  to  clarify  some  prior 
provisions,  include  changes  which 
increase  Reclamation's  effectiveness  in 
administering  the  RRA.  or  incorporate 
existing  Reclamation  poUcies. 

Preceaa 

Ck>mment:  As  we  go  through  this 
entire  process  of  public  input,  what 
priority  will  be  placed  on  comments 
from  those  who  are  truly  impacted  by 
these  proposed  regulations?  What  mtUI 
happen  if  the  alternatives  specified  in 
the  Settlement  Contract  are  not  met? 

Response:  Reclamation  gives  equal 
priority  to  all  comments  when 
considering  proposed  rules  and  writing 
final  rules,  llie  Settlement  Contract 
requires  Reclamation  to  prepare  an  EIS 
considering  the  impacts  of  the  proposed 
regulations  and  specific  alternatives 
included  in  the  Settlement  Contract. 
Redanution  fulfilled  its  responsibilities 
imder  the  Settlement  Contract  by 
issuing  a  final  EIS  that  considers  all 
alternatives  identified  in  die  Setdement 
Contract 

Comment:  We  ask  that  Reclamation 
withdraw  and  reconsider  the  proposed 
rules. 

Response:  If  appropriate,  Reclamation 
proposes  new  rules  or  changes  to  rules, 
reviews  public  comments  on  the 
proposed  rules  and  changes,  and  issues 
final  rules  based  on  the  comments 
received.  Reclamation  has  reviewed  and 
considered  public  comments  as  part  of 


f 
fc 


the  rulemaking  process  and  has 
determined  that  the  final  rules  will 
improve  the  administraticm  of  the  RRA. 

Comment:  It  is  necessary  for 
Reclamation  to  confirm  that  no 
substantive  changes  are  intended  except 
as  specifically  noted;  otherwise  fermers 
will  be  left  guessing  whether  new  words 
mean  scHnething  different  than  old 
words. 

Response:  Substantive  dianges 
between  the  prior  and  final  rules  are 
sununarized  in  this  preamble.  In  part 
426  the  regulations  have  been  reworded 
for  clarity.  In  those  instances, 
Reclamation  has  indicated  in  the 
preamble  where  substantive  p>oUcy 
change  is  intmded. 

Comment:  The  timing  of  these 
iroposed  rules  is  the  worst  it  coidd  be 
:or  fermers.  It  requires  them  to  take  time 
from  their  )ob  of  planting  to  address 
these  issues  before  they  become  feet. 

Response:  The  proposed  rules  wne 
originJally  scheduled  for  publication  in 
December  1994,  which  would  have 
avoided  this  problem.  Unfortunately, 
publication  was  delayed  until  April  3. 
1995.  As  described  later  in  this 
preamble,  most  of  the  final  Acreage  - 
Limitation  Rules  and  Regulations  will 
not  be  effective  until  January  1, 1998 
(the  RRA  forms  submittal  threshold  is 
effective  January  1. 1997).  This  action  is 
taken  to  provide  time  far  landholdera 
and  districts  to  review,  understand,  and 
impfement  any  revisions. 

Comment:  The  process  of  reviewing, 
attending  meetings,  and  commenting  on 
thtae  proposed  rules  has  been 
tremendously  time-consuming  and 
expensive.  The  review  of  )ust  one  of 
these  dociunents  can  be  intimidating  to 
an  irrigation  district  manager  who  has 
many  other  tasks  to  perform  on  a  daily 
basis  to  keep  the  di^ct  running 
smoothly. 

Response:  During  many  activities. 
Reclamation  receives  conunents  stating 
that  Reclamation  is  conducting  too 
many  public  reviews  and  meetings,  and 
receives  comments  stating  that 
Reclamation  is  not  conducting  enough 
public  reviews  and  meetings. 
Reclamatic«  realizes  there  are  many 
resource  management  issues  fedng  the 
public  today  and  that  many  of  these 
issues  require  substantive  input 
However,  Reclamation  would  rather 
provide  sufficient  opportimity  for 
public  input  on  each  issue,  than  take 
steps  to  minimize  the  opportunity  for 
providing  input 

Comment:  We  would  appreciate  a 
written  response  to  our  conunents. 

Response:  All  comments  received 
during  the  public  comment  period  are 
included  in  the  administrative  recoM. 
Each  comment  was  considered  when 
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the  final  rules  and  regulations  were 
developed.  In  the  preamble  to  the  final 
rules.  Reclamation  provides  a  written 
response  to  comments  received. 
Reclamatioa  does  not  generally  provide 
individual  response  letters  to  comments 
received  as  part  of  the  rulemaking 
{mx»ss. 

Conantat:  I  just  called  on  your  toll- 
free  line  for  commenting  on  the 
proposed  rules — that  Vue  shortest  10 
minutes  I  ever  saw  in  my  life— about  30 
seconds. 

Response:  There  was  a  short  time 
when  the  computer  software  connected 
to  our  toll-free  number  malfunctioned 
and  didn't  allow  a  full  10  minutes  for 
making  comments.  Alter  fixing  the 
problem,  Reclamation  attempted  to 
contact  everyone  that  had  left  their 
names  and  phone  numbers  before  being 
cut  off.  The  toll-free  comment  line 
received  88  calls,  some  of  which  were 
requests  for  information.  Only  one 
person  oommoited  on  the  idea  of  a  toll- 
free  comment  Une  to  take  public 
comments,  stating  that  it  was  a  very 
good  idea  and  should  be  used 
throughout  Interior  more  often. 

Relatioiiallip  With  Othor  Documents 

Comment:  What  is  the  necessity  of 
having  three  separate  doctunenls 
[proposed  regulations,  water 
conservation  guidelines  and  criteria 
(Guidelines  and  Criteria),  and  EIS]  and 
what  is  the  connection? 

Response:  The  proposed  Tegulations 
contained  all  the  proposed  Fmleral 
regulations  for  implementing  and 
interpreting  the  Reclamation  Reform  Act 
of  1982.  The  draft  and  final  EIS 
analyzed  the  potential  environmental 
(including  economic)  impacts  of 
implementing  the  proposed  regulations, 
and  alternatives.  The  draft  Guidelines 
and  Criteria  contained  Reclamation's 
draft  recommendations  for  a  sound 
water  management  and  conservation 
planning  process^  Under  the  proposed 
rule  alternative  of  the  draft  EIS,  the 
Guidelines  and  Criteria  were 
characterized  as  a  stand-alone  document 
which  would  be  used  as  the  standard 
upon  which  to  approve  plans  required 
by  the  proposed  rules.  Under 
alternatives  B  and  C.  the  contents  of  the 
Guidelines  and  Criteria  were 
incorporated  into  the  acttud  rules. 

The  final  rules  contain  the  same 
regulatory  requirements  for  preparing 
water  conservation  plans  as  the  prior 
rides.  The  reqxiirement  for  plan 
approval  is  not  included  in  the  final 
rules.  Reclamation  will  issue  advisory 
guidance  relating  to  its  water 
conservation  program.  Also,  a  handbook 
entitled  "Achieving  Efficient  Watv 
Management:  A  Guidebook  for 


Preparing  Agricultural  Water 
Conservation  Plans"  will  be  available  to 
aid  water  conservation  efforts.  Neither 
of  these  documents  has  been 
incorporated  into  the  final  rules,  and 
they  do  not  constitute  regulatory 
requirements. 

Comment:  The  timing  of  the 
publication  of  the  proposed  rules  made 
it  impossible  for  Recl^oiation  staff  to 
benefit  prior  to  the  rulemaking  from  the 
most  recent  comments  on  the 
Guidelines  and  Criteria. 

Response:  Although  the  proposed 
rules  and  draft  Guidelines  and  Criteria 
had  some  common  elements,  the  two 
dociunents  served  different  purposes. 
The  draft  Guidelines  and  Criteria  were 
being  developed  before  the  rulemaking 
began.  The  draft  Guidelines  and  Criteria 
contained  Reclamation's 
recommendations  for  a  sound  water 
management  and  conservation  planning 
process  and  could  have  been  used  in 
conjunction  with  Mther  the  prior  rules 
or  the  proposed  rules.  Therefore,  it  was 
appropriate  to  seek  comments 
separately  on  the  Guidelines  and 
Criteria,  and  prior  to  publication  of  the 
proposed  rules. 

Comment:  These  proposed  rules,  by 
incorporating  the  Guidelines  and 
Criteria,  are  in  violation  of  the 
Administrative  Procedure  Act.  '" 

Response:  Thne  was  a  link  between 
the  proposed  rules  and  Guidelines  and 
Criteria,  because  the  rules  proposed  to 
use  the  draft  Guidelines  and  Criteria  as 
the  standard  upon  which  Reclamation 
would  base  its  approval  of  water 
conservation  pUuis.  The  final  rules 
contain  no  requirement  for  plan 
approval,  thus,  the  final  rules  do  not 
incorporate  Reclamation's  advisory 
guidaince  on  water  conservation  in  a 
regulatory  £ashion. 

Comment:  The  draft  EIS  states  that 
"ultimately,  the  rules  and  regulations, 
when  pubUshed  as  final  rules,  will 
replace  the  Guidelines  and  Criteria." 

Response:  This  statement  was  true  for 
alternatives  B  and  C,  but  not  the 
proposed  rule  alternative.  Alternatives  B 
and  C  incorporated  elements  of  the  draft 
Guidelines  and  Criteria  as  integral  parts 
of  the  proposed  rules.  Under  these 
alternatives,  the  final  rules  would 
eventually  replace  the  Guidelines  and 
Criteria.  The  proposed  rule  alternative 
characterized  the  proposed  rules  and 
draft  Guidelines  and  Criteria  as 
separate,  related  dociunents.  Under  the 
proposed  rule  alternative,  the 
Guidelines  and  Criteria  would  have 
provided  guidance  in  addition  to  the 
rules.  The  final  rules  published  today 
do  not  replace  the  advisory  guidance. 


^linali 


ReUtioaahip  With  Other  Uws  and 
Mandates 

Q»iun«nt:  The  proposed  rules 
document  declares: 

*  *  'any  future  actions  taken  pumiant  to 
nal  rule*  and  regulations  by  the  Fednal 
Government  or  by  contracting  entities  (e.g., 
irrigation  districts,  drainage  districts, 
municipal  and  industrial  water  districts,  eta) 
shall  be  sul^ect  to  the  requirements  of  all 
appUcable  Federal  environmental  laws 
including,  but  not  limited  to,  the  I4EPA,  the 
Endangered  Species  Act,  the  Fish  and 
Wildlife  Coordination  Act,  the  Qean  Water 
Act,  and  the  National  Historic  Preservation 
Act,  and  laws  relating  to  Indian  treaty  and 
trust  responsibilities. 

Just  this  list  of  compliance  requirements 
alone  will  paralyze  districts,  defeating 
Reclamation's  purpose. 

Response:  The  above  statement  was 
included  in  the  preamble  to  the 
proposed  rules,  but  does  not  add  to  a 
distiict's  existing  obUgations.  The 
statement  was  intended  to  convey  the 
message  that  nothing  in  the  proposed 
rules  would  nullify  any  appUcable 
requirements  of  these  lavtrs. 

Comment:  Both  the  publicatian  of  the 
rules  and  the  EIS  constitute  major 
Federal  regulatory  actions  whidi 
together  wdll  impose  massive  additional 
unfunded  Federal  mandates  upon  local 
governments  and  private  businesses  and 
individuals.  Such  action  violates  the 
spuit  and  intent  of  Public  Law  104-4. 
which  was  signed  into  law  on  March  22, 
1995. 

Response:  Reclamation  has  reviewed 
these  final  rules  and  determined  that  the 
rulemaking  meets  all  of  the 
requirements  set  forth  in  the  Unfunded 
Mandates  Reform  Act  of  1995.  The  final 
rules  do  not  impose  additional 
unfunded  Federal  mandates  and,  in  fact, 
reduce  some  RRA  forms  requirements 
contained  in  the  prior  rules  and 
regulations. 

Water  Rights  and  Contracts  ^ 

Comment:  While  farmers  have      " 
contracts  for  deUvery  of  water  frtun 
Reclamation  irrigation  projects,  the 
water  users  themselves  hold  the  rights 
to  the  use  of  the  water.  It  is  these  private 
property  rights  to  the  use  of  water  that 
could  be  impaired  or  essentially  taken  if 
the  water  users  in  the  district  do  not 
accept  or  satisfy  new  contract 
requirements  and  regulation  changes 
that  would  be  mandated  by  the 
proposed  rules  and  regulations. 

Response:  The  final  rules  contain  no 
provisions  that  would  directly  affect  any 
privately  held  property  rights  to  the  use 
of  water  or  that  would  affect,  contract 
language  with  regard  to  privately  held 
property  rights  to  the  use  of  water. 

Comment:  We  believe  that  the 
proposed  rules  and  regulations  would 
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attempt  to  exert  undue  Pederal 
influence  through  monetary  incentives 
or  penalties  and  through  contracttial 
requirements  for  water  contract 
renewals  in  order  to  reallocate  water 
from  traditional  uses  such  as  inigation 
to  nontraditional.purposes  such  as 
instream  flow. 

Response:  Neither  the  proposed  nor    . 
final  rules  contain  any  monetary 
incentives,  penalties,  or  requirements 
for  water  ccmtract  renewals  that  would 
result  in  the  reallocation  of  water  from 
traditional  uses  such  as  irrigation  to 
purposes  such  as  instream  flow.  The 
fined  regulations  do  not  adopt  any 
provisions  regarding  the  use  or 
reallocation  of  conserved  water. 

Comment:  The  new  rules  allow  for 
imlimited  charges  to  be  imposed  on 
farmers  with  no  studies'be^  done  to 
determine  ability  to  pay. 

Response:  The  final  rules  do  not  allow 
unlimited  charges.  The  final  rules  do 
not  affect  application  of  the  statutiny 
"abihty  to  pay"  concept  to  project  ~ 
repa3nnent  costs. 

Comment:  The  proposed  niles 
mandate  compliance  with  the  water 
conservation  plan  requirements 
imposed  by  the  proposed  rules  and 
Gmdelines  and  Criteria.  Failure  to 
comply,  according  to  the  proposed 
rules,  will  result  in  the  cancellation  or 
refusal  to  renew  storage  contracts, 
thereby  depriving  the  irrigation  water 
users  of  established  rights.  Such  action 
will  constitute  a  "taking"  of  a 
constitutionally  protected  property  right 
in  violation  of  the  United  States 
Constitution. 

Response:  The  proposed  rules  would 
have  provided  that  Reclamation 
consider  a  district's  progress  in 
development  and  implementation  of 
water  conservation  plans  when 
prioritizing  the  allocation  of  "future 
discretionary  Reclamation  program 
benefits."  In  the  proposed  rules,  the 
description  of  this  t]^  of  benefit 
included  future,  temporary,  or  short- 
tenn  contracts  and  Warren  Act  contracts 
that  Reclamation  has  the  discretion  to 
provide.  In  the  final  rules,  this  provision 
has  been  deleted.  The  final  rules  do  not 
adopt  any  provisions  calling  for  refusal 
to  renew  storage  contracts. 

Westwide  Natnrt 

Comment:  The  rules  should  not  be 
implemented  in  a  "one-size-fits-all" 
manner.  The  regulations  and  their 
enforcement  must  be  flexible  and 
adaptable  to  meet  various  situations  in 
a  practical  way.  We  strongly  urge  that 
ndes  and  regulations  be  developed  and 
applied  locally,  rather  than  on  a 
westwide  basis. 


Response:  The  rules  and  regulations 
implunent  the  requirements  of  the  RRA. 
The  law  contains  specific  requirements 
that  are  to  be  applied  in  a  consistent 
fashion  on  a  westwide  basis.  Where  the 
law  does  allow  for  flexibility,  this 
flexibility  has  been  integrated  into  the 
rules  and  regulations. 

CommeiU:  I  am  concerned  that  the 
settlement  agreement  reached  ytixh 
NRDC  over  Utigation  on  water 
management  practices  in  California  is 
now  mctating  Reclamation  policy 
westwide,  into  areas  which  have  wy 
diCferent  water  issues  and  concerns.  All 
of  your  water  contractors  outside  of 
California  are  now  having  to  comply 
Mrith  settiement  provisions  on  which 
they  had  no  opportimity  to  comment  or 
to  participate  in  the  development  of  the 
conditions. 

Response:  The  settlement  agreement 
did  not  require  Reclamation  to  consider 
issues  of  concern  only  in  California. 
Neither  the  proposed  nor  the  final  rules 
Were  written  to  address  specific 
concerns  in  California  or  any  other 
geographic  area,  but  were  written  to 
implement  the  requirements  of  the  RRA 
imposed  by  the  Congress  on  all  areas 
westwide.  Water  contractors  and  the 
ptiblic  were  provided  ample 
opportimity  during  the  scoping  process 
to  provide  written  and  oral  comments 
on  what  should  be  considered  in  the 
proposed  rules  and  EIS. 

General 

Comment:  Reclamation  has  the 
respcHisibility  to  protect  and  restore  the 
environment  and  the  authority  to 
allocate  >vater  for  fish  and  wildlife 
purposes  imder  a  variety  of  statutes  and 
treaties,  including  the  Endangered 
Species  Act,  the  Northwest  Electric 
Power  Planning  Conservation  Act,  the 
&and  Canyon  Protection  Act,  and 
treaties  with  Native  American  tribes. 
Reclamation  needs  to  develop  new 
strategies  and  mechanisms  to  ensiire 
that  efficiency  improvements  do  benefit 
the  environment  rethor  than  simply 
increasing  consumptive  uses. 

Response:  Reclamation  takes  seriously 
its  responsibility  to  protect  and  restore 
the  environment  and  has  some 
responsibility  to  allocate  water  for  fish 
and  wildlifs  purposes  under  certain 
statutes  and  treaties.  Reclamation  will 
also  encourage  districts  to  consider 
environmental  uses  of  conserved  water. 

Comment:  The  rule  should  have  an 
increased  emphasis  on  important 
nonconsxunptive  uses  of  vntet.  While  it 
is  necessary  to  maint^n  flexibility  in 
the  rule  it  is  also  critical  to  provide 
mechanisms  that  strongly  encourage 
water  users  to  provide  adequate  wata 
flowrs  to  support  fish  and  wdldlifa. 


Response.-  A  rule  can  proi4de 
mechanisms  to  encourage  a  desired 
response  by  the  afiscted  public,  but 
thme  mechanisms  must  nil  widtiin  the 
intmt  of  the  authorities  upon  which  the  . 
rules  are  based.  The  RRA  and  other 
refsrenoed  authorities  provide  limited 
opportunity  to  develop  regulatory 
medianisms  that  encourage  water  useii 
to  provide  water  flows  to  support  fish 
and  MdldUfe.  As  resources  permit. 
Reclamation  will  provide  tedmical  and 
financial  assistance  to  districts  in  the 
development  and  implementation  of 
water  conservation  plans.  As  part  of  this 
assistance.  Reclamation  will  encourage 
districts  to  look  at  all  water  needs 
including  non-consumptive  uses  and 
flows  to  support  fish  and  wildlife. 

Comment:  The  rule  should  not  treat 
the  issues  of  water  spreading  and 
incentive  pricing  as  "beyond  the 


'iesponse:  These  rules  and  regulations 
implement  the  acreage  limitation  and 
water  conservation  i»ovisions  contained 
in  the  RRA  and  other  related  laws. 
"Water  spreading,"  which  is  generally 
defined  as  the  imauthorized  use  of 
project  water,  may  involve  acreage 
limitation  or  reporting  issues.  Those 
issues  are  addressed  through  the  acreage 
limitation  provisions  of  these  rules. 
However,  the  majority  of  what  is 
considered  to  be  "water  spreading"  is 
not  an  acreage  limitation  or  water 
conservation  issue  and  is,  therefore,  not 
addressed  by  this  rulemaking.  Incentive 
pricing  is  a  water  pricing  issue,  a 
contracting  iss\ie,  and  a  water 
conservation  issue.  Incentive  pricing 
was  included  as  an  alternative  in  the 
EIS  and  was  considered  in  this 
rulemaking. 

Commei^:  We  believe  the  old  rules 
probably  are  as  woikable  as  is  possible 
in  trying  to  put  this  together  on  an 
overall  basis.  The  public's  best  interest 
would  be  served  if  there  would  be  no 
changes  in  the  prior-rules  and 
regulations. 

Response:  Reclamation  received  many 
comments  stating  that  the  prior  rules 
were  acceptable,  widely  imderstood, 
and  should  be  retained.  In  the  proposed 
rule.  Reclamation  attempted  to  improve 
the  clarity  of  many  regulatory 
provisions,  include  current  Reclamation 
policies  that  were  not  {tart  of  the  prior 
role,  and  respond  to  public  criticism 
over  past  interpretation  of  some 
provisions  of  the  law.  In  some  cases, 
public  comments  indicated  that  the 
proposed  changes  coiild  create 
additional  problems  or  could  cause 
problems  for  entities  that  should  not  be 
affected  by  the  changes.  Reclamation 
has  reviewed  each  prc^xwed  change  in 
light  of  public  comments  and  has 
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addressed  those  comments  in  the 
content  of  each  section,  hi  many  cases. 
Reclamation  has  made  changes  for 
clarity  while  making  no  substantive 
change  in  the  provision,  or  merely 
codifying  existing  policy. 


Part  426  (Acreags  Limitation)— 
Sommary  of  Ghangaa;  Pnblic  CamnMnts 


This  section  of  the  preamble  describes 
changes  from  the  prior  acreage 
limitation  rules  to  the  final  acreage 
limitation  rules,  provides  examples  of 
how  the  new  provisions  would  be 
applied,  and  provides  responses  to 


public  comments  received  on  the 
proposed  rules. 

Redesignation  Table 

A  number  of  dianges  have  been  made 
to  the  location  and  titles  of  the  various 
sections  of  the  Acreage  Limitation  Rules 
and  R^ulations.  The  following  provides 
an  overview  of  these  changes.  More 
detailed  information  is  provided  in  the 
sectioo-by-section  analysis. 


Section  No. 


OWtNte 


Reviek)n(s)  made  to  oid  tMe 


Hv^me 


426.1  _.. 

426.2  _„ 

426.3  - 

426.4  _„ 
4263  .-. 

426.8  -.. 
426.7  „.. 
426J  _„ 

426.9  -.. 

426.10  . 

426.11  .. 

426.12  .. 

426.13  .. 

426.14  .. 

426.15  .. 

426.16  .. 

426.17  „ 

426.18  ,. 

426.19  .. 

426.20  - 

426.21  .. 

426.22  .. 

426.23  .. 

426.24  .. 

426.25  .. 

426.26  .. 


Objectives 
Authority 


•■%,    - 

—•"•—•" — 



Contracts 

uwnennip  enniefTieni .i.._.._M...... 

LoBPino  and  ftiH-oost  pricing  „„........_... 

Operation    and    maimenance    (O&M) 
charges. 

Qaas  1  equivalency . 

Intormation  requiiernanli 

Excess  larxj  _................._____„. 

Excess  land  appraisals  .._—..«»...«._... 

Exempbons  _-.. 

Residerwy 

Rei^jious  and  cheritabie  organizations  .. 

tnvoHjntary  acquisition  of  land 

Land  held  t>y  govemmenM  agencias .... 

ComminglHig  .^ 

Water  conservation ..^^.^ 

Put3lic  participation _„ 

SmaM  reclamation  projeda 

Oedstons  and  appeals  

Interest  on  underpiayments  ... 

Assessment  of  administrafive 

Severability  

Net  appNcatJle _ 


Renamed 
Renwved , 

Removed . 


Moved  to  §428.2  

Moved  to  S426.3  and  renamed  .. 

Moved  to  $426.5  ............... t.. 

Moved  to  §426.6 

Moved  to  §426.23  and  renamed 

Moved  to  §426.11  

Moved  to  §428.18  and  renamed 

Moved  to  §428.12  „.. 

Moved  to  §426.13  -^ 

Moved  to  §426.16  and  renamed 

Removed _ 

Moved  to  §426.9  and  renamed  .. 

Moved  to  §426.14  

Moved  to  §426.10  and  renamed 

Moved  to  §426.15  

Movedto  43  CFR  Part 427 

Moved  to  §426.22 

Moved  to  §426.17  ™ _. 

Moved  to  §426.24  and  renamed 
Moved  to  §426^1  

Moved  to  §426.20  . 

Moved  to  §426.26  

Not  appticatjie _ „. 


Purpose. 
Definitions. 

Conformance  to  the  discretionary  pftM- 

sions. 
Attrttxjiion  of  land, 
uwnersnp  emuemom. 
Leasing  and  lOlt-cost  pricing. 
Trusts. 
Norvesideni  aliens  and  foreign  entities. 

Relgious  or  cheritabie  organizations. 

Put)lic  entities. 

Class  1  equivalency. 

Excess  land. 

Excess  land  appraisals. 

Invotunlary  acquisition  of  land.  ' 

Commingling. 

Exemptions  and  exclusions. 

Smal  reclamation  projects. 

LarKtxjIder  information  requirements. 

District  resportsibiUties. 

Assessment  of  administrafive  costs. 

Interest  on  urxtorpaymenls. 

PutJiic  perticipetion. 

Recovery  of  operation  and  mairltonance 

(OftM)  costs. 
Reclamation  decisions  and  appeals. 
Redamtfion  audits. 
Severability. 


Part  426    General  Comments 

Conmienf :  Several  commenters  noted 
that  the  revisions  to  the  acreage 
limitation  provisions  are  not  necessary. 
If  revisions  are  made,  they  should  be 
kept  to  a  minimiim;  in  cwtsin  areas 
such  as  leases,  trusts,  involuntary 
acquisitions,  etc.,  no  changes  should  be 
made. 

Response:  Reclamation  believes  that 
dianges  can  be  made  to  the  prior  rules 
that  will  ease  certain  burdens  placed  on 
districts  and  landholders  and  will 
answer  questions  that  have  arisen  with 
regard  to  appUcation  of  the  acreage 
limitation  provisions.  The  prior  rule  has 
been  rewritten  to  state  requirements 
more  clearly  and  in  plain  English.  In 
addition,  certain  possible  abuses  to  the 
system  have  been  addressed. 
Reclamation  believes  the  comments 
received  have  allowed  these  regulations 
to  be  revised  to  improve  the  regulatory 
effectiveness  of  the  program  without 
creating  unnecessary  burdens. 


Comment:  Several  commenters  asked 
that  Reclamation  provide  greater 
flexibility  in  the  administration  of  the 
RRA.  For  example,  one  commenter 
suggested  that  area  offices  be  allowed  to 
modify  the  rules  to  meet  local  needs. 
Other  commenters  suggested  that 
Reclamation  should  exercise  greater 
OexibiUty  to  reward  consistent  payment 
of  bills  or  a  good  environmental  record. 

Response:  The  RRA  requires 
Reclamation  to  establish  westwide 
standards  for  such  things  as  ownership 
and  nonfull-cost  entitlements,  and  RRA 
forms  threshold,  (e.g..  43  U.S.C.  390cc 
through  SQCff).  Therefore.  Reclamation 
must  adpainister  the  acreage  limitation 
provisions  consistently  westwide.  Even 
if  Reclamation  could  establish 
regulations  on  a  projed-by-project  basis, 
the  westwide  nature  of  the  statute  and 
the  resultant  costs  on  both  Reclamation 
and  districts  to  administer  such  a 
program  do  not  allow  for  such  an  action. 


Comment:  Several  commenters 
wanted  assurance  that  any  changes  to 
the  regulations  would  not  be  applied 
retroactively.  In  addition,  a  number  of 
commenters  wanted  any  changes  to  the 
rules  either  phased-in  or  accompanied 
with  a  grace  period. 

Response:  Reclamation  has  taken 
these  comments  into  account  by 
providing  for  an  effective  date  of 
January  1, 1998,  except  for  the  RRA 
forms  submittal  threshold,  which  will 
be  efiiective  January  1, 1997.  The 
January  1, 1998*  effiactive  date  was 
established  to  provide  all  interested 
parties  with  an  opportunity  to  review 
the  final  regulations  and  initiate  any 
actions  that  would  be  advantageous  for 
them. 

Conunenf ;  The  proposed  regulations 
include  numerous  examples  in  the 
preamble  rather  than  in  the  body  of  the 
rules.  If  it  is  determined  that,  as  a  matter 
of  style,  the  examples  should  be  kept 
physically  separated  from  the  text  of  the 


t   ._- 
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rules,  there  should  be  a  statement  to  the 
efiect  that  the  examples  are 
incorporated  by  reference  Into  the  text 
of  the  final  iwulations. 

Response:  Tne  examples  have  been 
included  in  the  preamble  of  this  final 
rulemaking.  However,  the  examples 
were  purposely  removed  from  the  text 
of  the  rule  because  Reclamation 
reconsidered  its  previous  position  and 
decided  that  regulations  nould  not  be 
promulgate  through  examples.  The 
examples  are  included  in  the  preamUe 
stiictfy  for  illustrative  purposes. 

Comment:  A.  farced  sale  results  in  a 
taking  of  property  Mrithout  appropriate 
oompensatian.  it*.  . 

Reeponse:  Nothing  in  these '  '^- 
regulations  results  in  forcing 
landowners  to  sell  their  land  or  water 
rights.  These  Tules  address  who  may 
receive  irrigation  water  and  what  water 
nte  mtist  be  peid.  In  the  case  of 
recordable  contracts,  landowners 
voltmtarily  agree  to  sell  excess  land  in 
order  to  receive  a  benefit  from 
Reclamatian,  namety.  the  delivery  of 
iiTigati<Hi  water  to  Imd  that  is  otherwise 
ineUgible  to  receive  such  water. 

Comment:  Severalcommenters  noted 
that  training  will  be  needed  on  the  new 
regulatitms. 

Response:  Reclamation  plans  to  hold 
westwide  training  for  district  and 
Reclamation  staff. 

Section  426.1.  Pwpose     '  '^  * 

The  final  rule  dwnges  the  title  of  this 
section  from  Obfeciives  to  Purpose.  The 
regulatory  text  has  been  rewritten  to 
include  a  strai^tforward  statement  as 
to  the  purpose  of  these  regulations. 

No  comments  were  received 
concerning  this  section. 

Section  42e.2.  D^Bnittooi 

The  prior  section  on  applicability  is 
removed.  Because  the  rule's  scope  ot 
effect  is  not  the  same  for  the  various 
provisions  of  the  regulaticms. 
ReclamatifHi  has  determined  that  the 
best  approach  is  to  have  each  section 
speak  for  itself  as  to  its  applicability. 
Section  426.2  defines  terms  used  in  the 
regulaticm  and  replaces  §426.4  of  the 
prior  regulations. 

Numerous  changes  are  made  to  the 
definition  section,  most  with  the  intent 
of  clarifying  existing  policy.  The  more 
significant  of  the  changes,  that  were  also 
included  in  the  proposed  rules,  are 
discussed  as  follows  in  alphabetical 
order: 

-  Acreage  limitation  entitlanent, 
acreage  limitation  provisions,  and 
aaeags  limitation  status  ate  added  to 
the  regulations  to  add  precision  and  to 
rephux  the  compound  term  ownavhip 
limitation  and  pricing  zestrictions. 


Arable  land  is  deleted  because  the 
term's  only  use  is  within  the  definiti<xi 
of  irrigable  land.  The  tarn  arable  land, 
was  included  in  the  pricv  rules  because 
the  definition  of  irrigable  land  is  based 
on  one  more  useful  for  formal  land 
classification  purposes.  Reclamation  has 
determined  that  a  ampler  definition  of 
the  tenn  irrigable  land  is  appropriate  far 
this  regulation,  and.  therefore,  a 
definition  of  the  term  araUe  land  is 
unnecessary. 

Conmtissioner  is  added  to  define  a 
term  that  is  used  in  th«n  regulations. 

For  ccmciseness  only,  the  two 
sentences  in  the  definition  of  the  term 
contract  have  been  merged.  In  addition, 
the  term  aff:eement  Was  added  to 
broaden  the  definition  to  ensure  ail 
.  arrangements  between  Reclamatian  and 
water  usen  that  may  be  subject  to 
application  of  the  acreage  limitation 
provisions  are  captured, 

Contract  rate  is  changed  to  reflect 
awareness  of  the  fact  that  many 
contracts  do  not  include  pw  acre  or  per 
acre-foot  rates.  For  pu^>oees  of  this  part, 
however,  contract  rate  means  such  a 
rate  on  a  per  acre  or  per-acre-foot  basis. 

Direct  and  indirect  are  defined  in  this 
final  r^ulation  because  they  are  used  in 
the  RRA  and  are  frequently  used  in  the 
taxt  of  the  regulation.  The  terms  apply 
in  situations  wherein  land  is  held 
directlyby  a  landowner  or  lessee,  or 
indirectfyhy  a  party  that  has  a  beneficial 
interest  in  an  entity  that  is  a  landowner 
or  lessee  (such  as  a  stockholder,  partner, 
or  trust  benefidary). 

Discretionary  provisions  of  Title  U  is 
replaced  with  discretionary  provisions. 
Ako,  Section  203(b)  is  excepted  from 
this  definition,  since  it  applies  even  to 
prior  law  districts  and  landholders. 
Finally,  United  States  Code  (U.S.C) 
citations  are  substituted,  as  they  are 
mare  tiseful  in  locating  the  relevant 
statutes.  <r.' 

District  is  dunged  to  replace  the 
phrase  eligible  to  contract  with  can 
potentially  enter  into  a  contract,  in 
order  to  avoid  the  use  of  the  term 
digible,  which  has  its  own  specific 
meaning  under  part  426. 

Eligible  is  included  to  refled  its 
common  meaning  among  those  familiar 
with  acreage  limitation  provisions:  the 
right  to  receive  irrigation  water  without 
consideration  of  the  price  paid  for  that 
water.  This  definition  can  be  compared 
with  that  of  ineliffble. 

Exempt  land  is  replaced  with  the  term 
exempt  primarily  because  that  term  can 
be  applied  to  districts  and  certain  types 
of  laiidholders  (e.g.,  trusts  and  public 
entities),  as  well  as  to  wpenifio  land 
paiceb. 


Extended  recmddble  contract  is  . 
added  to  define  a  term  tl)Bt  is  uaed  in 
these  regulatitma. 

In  the  definition  (rf  the  term /ill/  cost 
Secrstaiy  is  changed  to  Reclamation. 

Full-cost  rate  and  fuU-coet  charge  are 
ddBiml  to  dififeFsntiate  between  t^  two 
terms. 

The  reference  to  die  Internal  Revenue 
Code  is  deleted  from  the  definition  of 
iadividutd  because  that  omcept  is 
covered  in  the  definition  of  dependent 

Ine/igib/e  is  added  to  reflect  that 
term's  mmmtwn  nManing  among  thoee 
familiar  with  acreage  limitation 
provisions:  the  \ack  of  eligibility  to 
receive  inigation  water  at  any  price. 
This  definition  can  be  compared  widi 
that  of  eligible. 

Intermediate  entity  is  added  to  define 
a  term  used  in  these  regulations. 

Invoiuntaiy  acquisition  is  added  to 
define  a  term  used  in  these  regulations. 

brevocaUe  e/ector  is  added  to  define 
a  term  that  is  used  in  these  regulations. 
-  Irrigable  land  is  changed  to  be  more 
concise  and  understandable.  The 
phrases  from  the  prior  regulation 
exduding  pomanent  buildings,  etc..  are 
traiufarredto  the  definiti<m  of 
nonexempt  land. 

Landholder  is  modified  to  delete  the 
references  to  the  terms  quaUfled 
recipient,  limited  recipient,  and  prior 
law  recipient,  because  not  all 
lan<fllolden  bU  into  these  categories . 
(i.e..  trusts  and  public  entities).  The 
terms  directly  and  indirectly  have  been 
added  to  the  definition  to  clarify  which 
landownen  and  lessees  are  considered 
to  be  landholders. 

Landholding  has  been  ^eatly 
simplified.  The  final  definition  is 
dearer,  and  takes  advantage  of  the  new 
term  nonexempt  land,  h  should  be 
noted  diet  involuntarily  acquired  land  is 
induded  within  this  definition  of 
landholding. 

Nondiscretionary  provisions  it 
modified  to  eliminate  the  reference  to 
Title  n.  to  indude  Section  203(b).  and 
to  indude  the  United  States  Code 
dtatioQ.  The  second  sentmoe  of  the 
prior  definition  has  been  eliminated 
because  that  concept  is  covered 
elsewhere  in  the  regulations. 

Nonexempt  land  is  newly  defined  in 
these  final  regulations  to  replace  the 
compound  term  irrigable  and  irrigation 
land.  Nonexempt  land  is  defined  more 
precisely  than  irrigiable  and  irrigation 
land,  and  is  used  as  a  concise  term  to 
describe,  generally,  all  land  subject  to 
the  acreage  limitation  provisioas  of 
Federal  reclamation  law. 

Nonfull-cost  aititlement  is  modified 
to  enhance  clarity  Inr  induding  the 
defined  tenn  rtonfull-coet  rate. 
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Nomegident  alien  entitlement  is 
eliminated  becaiue,  under  the  final 
rules,  nonresident  aliens  will  be  treated 
as  prior  law  recipients,  unless  certain 
criteria  have  been  met  See  §  426.8. 

Opewtion  and  maintenance  costs  or 
OS^M  costs  is  newly  defined  in  order  to 
clarify  the  types  of  activities  that  are 
included  in  me  calculation  of  operatiaD 
and  maintenance  costs 

Ownership  entitlement  is  added  to 
define  a  term  that  is  used  in  these 
regulations. 

PrkvUiwis  modified  primarily  to 
faidude  United  States  Code  citations. 

Public  entity  is  added  to  define  a  term 
that  is  used  in  these  regulations. 

Qualified  recipient  is  modified  to 
include  married  couples  in  which  only 
one  spouse  is  •  U^.  citizen  or  resident 
alien. 

Reclamation  is  added  to  define  a  term 
that  is  used  in  these  regulations. 

Reclamation  fimd  is  modified  to 
eliminate  unnecessary  language. 

RRA  is  added.  This  term  is  used 
throughout  the  reguTartnns  as  it  is 
concise  and  well  understood  by  most 
readers. 

Standard  certipcati<fn  or  reporting 
forms  is  added  to  define  a  term  that  is 
used  in  these  regulations. 

Title  n  is  eliminated  in  tavm  of  ■ 
definition  of  the  term  RRA  which  is 
used  throughout  these  regulations. 

The  following  changes  to  definitions 
inchided  in  the  final  rules  were  not 
reflected  in  the  proposed  rules. 

Compensation  rate  was  defined  in 
proposed  regulations  to  describe  the 
full-cost  charges  applied  to  certain  types 
of  illegal  irrigation  water  deliveriai  that 
are  not  discovered  until  after  they  have 
taken  place.  This  was  retained.  In 
addition,  it  has  been  further  revised  for 
these  final  regulations  to  ensure  it  is 
understood  that  application  of  the  full- 
cost  rate  is  for  the  legal  delivery  of 
irrigaticHi  water  to  land  that  exceeds  the 
nonfull-coet  entitlement. 

As  in  the  proposed  rules,  indirect  is 
added.  See  the  above  discussion  of  the 
term  direct.  In  the  final  rules  it  has  been 
specifled  that  lenders  holding  only  a 
security  interest  in  the  land  are 
specifically  excluded  from  the 
definition  of  indirect. 

Again,  as  in  the  proposed  rules, 
irrevocable  election  is  changed  to  delete 
both  the  reference  to  Title  Hand  the 
second  sentence  which  presently 
contains  additional  explanation  that  is 
redtmdant  with  that  contained  in  the 
text  of  the  prior  rule.  The  final  version 
has  bem  revised  to  make  it  clear  that 
this  term  is  referring  to  a  process,  not  to 
any  qMcific  docimient 

Irrigation  land  was  modified  in  the 
propowd  rule  primarily  to  exclude  land 


exempt  frnm  acreage  Bmitatian  laws. 
Also,  the  {rfuase  in  a  given  water  year 
is  added  to  clarify  that  laiul  which  has 
received  irrigation  water  retains 
irrigation  land  status  for  the  entire  water 
year.  ev«i  if  irrigation  is  not  takii^ 
place  at  any  particular  time.  The  final 
rule  includes  an  additional  modification 
to  ensure  that  any  land  receiving  water 
for  irrigation  purpoees  from  a 
ReclamatiGn  project  facility  will  be 
counted  against  the  landholder's  acreage 
limitatian  entitlemoits.  While  this 
reflects  cunent  policy,  Reclamation 
would  like  to  ensure  there  is  no 
confusion  on  this  issue  based  on  the 
regulatory  definitions. 

Irrigation  watervtas  modified  from 
the  proposed  version  so  that  it  would 
mace  closely  reflect  the  statutory  .^    , .. 
definition.  "*^    •' 

Lease  has  been  changed  from  the 
definiticm  in  the  proposed  rule  and  in 
the  prior  rule.  The  final  definiticm 
revises  the  prior  rule  for  clarity  and  to 
conform  it  with  long  standing 
Reclamation  policy.  It  includes  the  same 
key  elements  Reclamation  examined 
imder  the  prior  nUe  vnhan  detenninilig 
if  a  farming  arrangement  is  a  iaose, 
rather  than  focussing  solely  on 
possession  of  the  land  as  hiad  been 
proposed.  After  considering  comments. 
Reclamation  determined  ttut  tUs  wroutd 
not  be  workable. 

Specifically,  when  Reclamation 
examines  a  £Brming  ammgnnait  to 
determine  if  it  is  a  lease  Reclamatkm 
will  considOT  who  «*«""i^  the 
economic  risk  in  the  farming  operatian; 
who  has  the  use  or  possession  of  the 
land;  who  is  re^)onsible  for  paying 
operating  expenses:  and  who  is  entitled 
to  receive  the  profits  from  the  farming 
operation.  Since  most  individuals  or 
entities  involved  in  a  farming  operaticm 
have  use  or  possession  of  the  land,  the 
key  element  will  often  be  if  the  operator 
in  question  also  has  assumed  a  portion 
of  the  economic  risk.  By  contrast,  if  an 
individual  has  a  typical  forward 
contract,  the  economic  risk  is  often 
shared  by  the  landholder  and  the 
contracting  company,  but  the      [■'.■ '   '^ 
contracting  company  has  no  use  or 
possession  of  the  land.  This  definition 
differs  from  the  prior  rule  in  that  the 
prior  rule  contained  the  term  "use  and 
possession".  Reclamation  has  become 
aware  that  this  might  lead  to  confusion 
if  anyone  feh  that  two  separate  elements 
must  both  be  present.  Reclamation  has 
always  construed  the  language  such  that 
either  use  w  possession,  together  with 
eccmomic  risk,  constituted  a  lease. 
Therefore,  it  has  adopted  the  language 
to  datify  this  intent  This  definition  is 
not  intended  to  have  a  diffsrent 
substantive  efbct  than  the  prior  rules ' 


and  how  the  prior  rules  have  been 
administered  by  Reclunation. 

In  administering  the  nonfull-cost , 
entitlement  provision.  Reclamation 
must  determine  if  the  farming 
arrangem«it  constitutes  a  lease  for 
acreage  limitatian  piirposes.  In  general. 
Reclamation  must  make  this 
determination  on  a  case-by-case  basis. 
However,  Reckunation  has  determined 
that  most  custom  service  arrangements 
in  which  only  one  narrow  farm  servioe 
is  provided,  or  arrangements  in  which  ' 
lenders  hold  only  a  secmlty  interest  in 
the  farming  operation,  usually  do  not 
constitute  leases.  On  the  other  hand. 
Reclamation  has  detennined  that, 
consistent  with  curmfit  ReclamatioB 
interpretation,  sharecropping 
arrangements  are  always  leases  for 
acreage  limitation  purposes. 

Stme  ccHnments  alleged  that  Mrater 
users  employ  certain  devices,  such  as 
the  creation  of  trusts,  as  a  means  to 
avoid  the  acreage  limitation  provisions 
of  the  RRA.  The  proposed  nuemaking 
sought  to  address  these  concerns  by 
changing  the  definition  of  what 
constitutes  a  leaae  for  the  purposes  of 
the  acreage  limitatian  provisions.  To 
prevent  drcumvention  of  the  RRA. 
Reclamation  has  treated  farm  operators  . 
as  lessees  sub)ect  to  the  acreage 
limitatian  provisions  if  the  operator 
assumes  the  economic  risk  of  the 
farming  enterprise  and  has  use  or 
possession  of  the  land.  The  proposed 
nilemaking  focused  on  possession  of  the 
land.  Under  that  proposed  change,  if 
someone  other  than  the  landowner  has 
possession  of  the  land,  then 
Reclamation  would  determine  that  a 
lease  sub)ect  to  the  acreage  limitation 
provisions  existed  regardless  of  whether 
that  person  cv  entity  also  assiuned  the 
economic  risk.  One  of  the  effects  of  that 
proposal  may  have  been  to  treat  certain 
operators  of  land  held  in  trust  as  lessees. 

Based  upon  comments  on  the 
proposed  rulemaking.  Reclamation  has 
determimd  that  the  proposed  provisicm 
altering  the  definition  of  a  lease  is  an 
inadequate  means  of  addressing  the 
concerns  about  compliance  witb  the 
acreage  limitatiai  provisions  of  the  RRA 
and  could  have  produced  imintended 
consequences.  Many  comments  from  the 
public  raised  concerns  about  the  effects 
of  such  a  change  on  custom  service 
providers,  spedalty  services,  and 
lenders  among  others.  Many  comments 
noted  that  modem  fiarm  operators  often 
provide  the  necessary  equipment  and 
services  to  farming  operations  that 
cannot  be  econondcally  provided  to 
only  960  acres  if  the  former  is  to  cover 
expenses  and  make  a  reasonable  return 
on  investment  OthOT  comments  noted 
that  the  proposed  diange  would  not 
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woik  and  could  be  easily  avoided.  As  a 
result  of  its  review  of  the  proposed 
rulemaking  and  the  widely  divergent 
comments  received  from  the  pi^Uc 
Reclamatioa  has  detomined  that 
seeking  further  public  comment  to  an 
advance  notice  of  proposed  rulemaking 
is  appropriate. 

^  in  the  proposed  rule,  legal  entity 
is  broadened  to  include  certain  types  of 
landholding  arrangements  whose  status . 
for  acreege  umitation  purposes  had  been 
unclear  under  the  prior  regulation.  The 
final  rule  clarifies  the  proposed  w^;.. 
definition,  stating  that  tnists  are    * 
included  as  legal  entities  only  Cor 
ptuposes  of  RRA  forms  submission. 

Im  term  nonproject  vmter  was.added 
in  the  proposed  rules  in  the 
nmtimingHng  aection  to  define  a  term 
that  is  used  in  these  regulations.  In  the 
final  rules  this  term  was  moved  to  the 
definitions  section  because  it  is  found  in 
mult^tle  sections. 

Pait  OMTier  was  added  in  the  proposed 
rule  to  define  a  term  that  is  used  la 
these  regulations.  Hie  final  r\ile  retains 
the  proposed  rules'  definition,  but  it  has 
been  revised  to  clarify  that  lenders,  who 
only  have  a  security  interest  and  are  not 
otherwise  considered  to  be  the  . 
landholder  of  the  land,  are  not 
considered  to  be  part  ownos  for  acreage 
limitation  purposes. 

The  definition  of  prim  law  recipient 
has  been  modified  from  the  proposed 
version  to  eliminate  the  statement  that 
nonresident  aliens  and  entities  not 
established  under  State  or  Federal  law 
are  always  prior  law  recipients.  The 
entitlements  of  nonresident  aliens  and 
foreign  entities  are  now  discussed  in  a 
separate  section  ($  4261.8). 

Water  year  is  a  new  addition  to  the 
final  rules  that  defines  a  term  that  is 
used  in  these  regulations. 

Comments  Concemiitg§  426.2'-  . 
Definitions 

Comment:  There  is  no  authority  to 
expand  the  definition  of  "district" 
beyond  that  provided  in  RRA  Sectian 
202(2). 

Response:  The  definition  in  the  final 
regulations  mirrors  the  statutory 
definition,  except  that  "Secretary"  has 
been  replaced  with  "United  States."  In 
addition,  some  explan^ory  language 
was  included  to  explain  exactly  what 
types  of  contracts  are  included.  The 
language  in  the  final  regulations  is 
essentially  the  same  as  that  fbimd  in  the 
prim  regulations.  Reclamation  does  not 
intend  to  expand  the  definition  beyond 
that  provided  in  the  statute. 

Comment:  The  definition  of  "fall 
cost"  or  "full-cost  rate"  should  clarify 
that  the  full-cost  charge  is  the  difierence 
'  between  the  applicabto  nonfull«ost 


rate,  ydiich  may  include  a  capital 
component,  and  the  full-cost  rate,  whidi 
includes  the  applicable  interest 
component  required  by  RRA. 

Response:  Reclamati(»  recognizes 
that  there  are  various  rates  associated 
widi  the  delivery  of  irrigation  water, 
including. -among  others:  omtract  rate, 
operation  and  maintenance  rate,  cost-of- 
service  rate,  and  the  full-cost  rate.  The 
definition  of  "fidl-cost  diarge"  incl|ides 
construction  and  interest,  but  not  the 
epaation,  maintenance,  and 
replacement  component  The  term  "full- 
cost  rate"  includes  the  operaticm, 
m«<Titim«nn«,  and  r^lacement 
compoDOit  as  well  as  the  comptments 
included  in  the  "fiill-cost  chaige."  The 
term  "nonhill-cost  rate"  does  not 
consistently  include  the  same 
components.  Accordingly,  to  state  that 
the  fcdl-oost  charge-always  represents 
the  difhrenoe  beUyeen  the  nonfnll-cost 
rate  and  the  full-cost  rate  would  be 
incorrect  for  pnrpoees  of  how  "full-oost  ^ 
diarge"  is  used  in  these  rules.  <■ 

Cmment:  The  use  of  the  term 
"beneficial  interest"  in  the  definition  of 
"indirect"  is  ambiguous.  The  definition 
should  be  clarified  so  that  it  does  not 
allow  the  interpretation  that  a  lender's 
security  interest  could  be  considered  a 
beneficial  interest.  This  cairbe 
accomplished  by  adding  another 
sentence  as  follows:  "A  security  interest 
in  a  legal  entity  or  in  a  land  parcel  shall 
not  be  considered  an  indirect  interest  or 
a  beneficial  interest  under  diese 
regulations." 

Response:  This  comment  has  been 
accommodated  in  the  final  regulations. 
Reclamation  agrees  that  if  a  lender 
strictly  has  a  security  interest  in  a  legal 
entity  or  a  land  parcel,  that  intnest  will 
not  be  considered  a  beneficial  interest 
for  purposes  of  attribution  of  the  land. 

Comment:  The  "irrigable  land" 
definition  would  be  improved  by  citing 
the  classification  .standards  specified  in 
the  Class  1  equivalency  section  of  the 
rules. 

Asspcnse:  lliis  comment  has  not  been 
accommodated  in  the  final  regulations. 
The  classificaticm  standards  have  a 
difiorent  purpose  from  what  is  intmded 
in  the  definition  of  irrigable  land. 
Specifically,  "irrigable  land"  refers  to 
the  general  concept  of  whether  land  can 
be  irrigated.  The  Class  1  equivalency 
classification  standards  are  much  man 
precise,  pertaining  to  the  productive 
potential  of  the  land.  The  commenter's 
suggestion,  if  incorporated,  could  create 
oonfiuim. 

Coounejit'  A  ocmunenter  asked  if  the 
definition  of  "irrigable  land"  includes 
all  Imdthat  has  the  legal  right  to 
receive  water,  the  practical  possiUlity  of 
obtaining  a  legal  right,  or  )u8l  the 


physical  possibility  of  receiving  the 
vrater  (uesendy  or  in  the  future? 
Another  commenter  suggested  that  if  the 
definition  included  all  such  land,  it 
represented  a  change  from  cuirwit 
Reclamation  policy. 

Response:  All  lamd  which  is  defined 
as  inigable  must  be  included  on  RRA 
forms  and  counted  against  the 
landholder's  acreage  limitatiaa 
entitlements.  This  includes  all  land  that 
has  the  legal  right  to  receive  irrigation 
water,  the  practical  possibihty  of 
obtaining  a  legal  ri^t,  m  just  the 
physical  pos^ility  of  receiving 
irrigation  water  presently  or  in  the 
future.  This  is  not  a  change  from  current 
Reclamation  policy.  If  landholders  do 
not  want  to  report  land  for  which 
irrigation  water  cannot  be  received,  they 
need  to  woA.  with  their  districts  and 
Reclamation  to  have  any  unbuilt 
features  removed  frtim  Reclamation's 
books.  It  should  be  noted  that  often  land 
in  arees  noCyet  served  with  irrigation 
water  is  used  to  further  distribute  the 
construction  costs  and  thus  lower  the 
per  acre  full-cost  rat^.  In  such  cases,  the 
landholders  and  distiicts  will  have  to 
decide  if  highm  fiill-cost  rates  are  an 
acceptable  trade-off  for  not  having  to 
include  certain  land  on  RRA  forms. 

CoxTunent:  Terms  such  as  "irrigable 
land,"  irrigation  land,"and  "irri^on 
water,"  have  common  -meanings  thitt  are 
different  than  what  the  regulations 
described  for  these  terms.  Therefore, 
other  terms  should  be  used. 

Response:  While  theee  terms  have 
different  meanings  in  different  contexts, 
they  are  clearly  defined  in  the 
definitions  section  for  \ise  when 
administering  or  complying  with  these 
regulations.  Reclamation  has  tried  to 
make  the  definitions  consistent  with 
other  uses  of  the  terminology  to  Urn-  -^  * 
extent  possible. 

Commeni:  The  "ixrigrtion  water" 
definition  goes  beyond  die  definition  in 
the  existing  rules  and  the  RRA.  By 
deleting  the  phrase  "pinsoant  to  a 
contract  with  the  Secretary"  from  the 
definition.  Reclamation  is  going  beyond 
what  is  provided  in  tbaSRA  and  is 
awatnpring  to  extmd  its  own  regulatny 
authcnity  without  congressional 
^proval. 

response:  Reclamation  has  changed 
the  definition  of  the  term  "irrigation 
water"  in  the  final  regulations  to  make 
it  consistent  with  the  RRA  definition. 
Any  luid  used  for  agricultural  purposes 
that  receives  irrigation  water  sul^ect  to- 
acreage  limitations  must  be  counted 
against  the  landholder's  acreage 
Iknitation  entitlements.  Otherwise,  sodi 
landhokleis  could  evade  the  acraage 
limitation  provisions  by  applying  muh 
water  on,  for  example,  indiigible  land. 
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Although  Reclamation  has  made  a 
change  to  the  definition  of  "imgation 
water"  to  include  the  reference  to 
contracts  with  Reclamation, 
Reclamation  requires  any  land  receiving 
irrigation  water  subject  to  acreage 
limitation  to  be  included  on  the  RRA 
Conns  (see  the  definition  of  "irrigation 
land").  Land  receiving  such  water  in 
violation  of  contract  provisions  wiU 
count  against  the  landholder's  acreage 
limitation  entitlements. 

Conunant;  To  clarify  treatment  of 
involuntarily  acquired  land,  the 
definition  of  "landholder"  should  be 
dunged  by  adding:  "Landholding 
includes  involuntarily  acquired  land, 
although  invohmtaiihr  acquired  land  is 
not  counted  as  part  of  a  landholder's 
iKuiftillrcost  entitlement,  pursuant  to  the 
applicable  regulations  conoeming 
involimtarily  acqiiired  land." 

B0sponse:  This  comment  has  not  been 
accommodated  in  the  final  regulations. 
Section  426.14  concerning  invohmtarily 
acquired  land  clearly  provides  which 
water  rate  will  be  applied.  Such  land 
must  be  included  (m  RRA  forms. 
Reclamation  believes  the  proposed 
addition  would  only  conhiae  the  issue 
of  whatland  needs  to  be  included  on 
RRA  fcmns,  vdiat  water  rate  should  be 
charged,  etc 

Cooiinent.-  Reclamation  received 
many  comments  on  the  pnqiosed 
change  to  the  definition  of  "lease"  and 
critoia  to  determine  whether  a  fanning 
arrangement  is  considered  a  "lease." 

Response:  Reclamation  has  not 
changed  its  interpretation  of  the  tnm 
"lease"  from  the  prior  rules.  It  continues 
to  treat  as  leases,  arrangements  which 
transfer  "economic  risk"  and  "use  or 
possession"  of  land.  To  accommodate 
this  change  from  the  proposed  rules. 
Reclamation  used  the  language  from 
§  426.7(a)(1)  in  the  prior  regulations  in 
the  final  rule  definition  of  "lease." 
Under  existing  policy.  Reclamation 
examines  economic  risk,  use, 
possession,  who  received  ihe  profits 
from  the  fanning  operation,  and  who  is 
responsible  for  payment  of  the  operating 
expenses,  in  determining  if  an 
arrangement  is  a  lease.  Since  the 
commenters  were  generally  supportive 
of  how  Reclamation  presraitly  examines 
fanning  arrangements  Reclamation 
wanted  to  make  sure  that  the  current 
practices  are  cleariy  incorporated  in  the 
regulations. 

Conunent:  Some  commenters 
suggested  that  custom  operators, 
employees,  lenders,  etc.  should  be 
categorically  exempted  from  the 
definition  of  a  lease,  while  another 
commenter  wanted  to  know  at  what 
point  a  custom  operator  becomes  a 


under  the  proposed  definition  of 


Aesponse;  Reclamation  will  not  S  r  ^ 
consider  the  provisian  ota  single 
service  alone  to  be  a  lease  for  purposes 
of  applying  the  nonfull-cost  entitlement 
While  such  operators  have  the  use  of  the 
land  while  they  are  providing  their 
services,  they  do  not  assume  any  of  the 
eomomic  ri^  associated  with  the 
production  of  the  crop.  Businesses  and 
individuals  providing  multiple  custom 
services  %vill  be  coosiderBd  on  a  case-by- 
caae  basis  to  determine  whetbar  they  are 
lessees.  In  addition,  lenders  who  only 
have  a  security  interest  in  the  iarmii^ 
opefstian  will  not  be  considered  to  be 

Conuneitf :  Several  commenters       .. 
believed  that  forward  contracting    '^' 
arrangements  should  be  categorically 
exempted  from  the  definition  of  a  lease. 

Resptmse:  A  typical  forward  contract 
is  one  in  whidi  the  landholder  is 
guaranteed  a  market  and  price  for 
specified  production;  the  individual  w 
entity  that  will  receive  the  crop  doea  not 
participate  in  aaty  aspect  of  the  actual 
growing  of  the  cn^.  As  such,  a  typical 
fcMwaid  contract  is  not  a  lease  (at 
acreage  limitation  purposes  because  the 
contractor  does  not  have  use  or 
possession  ofthe  land.  '     "  •><^*' 

Nevertheless,  Reclamation  did  not 
provide  a  categorical  exemption  in  the 
final  regulations.  As  imder  the  prior 
rules,  each  ftvward  contracting 
arrangement  vrill  be  considered  o»its 
own  merits  in  order  to  determine    -^  -  • 
whether  it  is  a  lease.  Based  on  past 
experience,  Reclamaticm  expects  the 
vast  majority  of  forward  contracting 
arrangements  will  not  be  considered 
leases,  some  arrangements  will  require 
minor  modifications,  and  a  few 
arrangements  will  be  found  to  be  leases. 

Conunent:  A  few  commoiters 
suggested  that  family  ferming        '  ^-'  ^' 
anangements  should  be  exempted  from 
being  a  lease  where  only  a  few  Cunily 
members  make  the  fanning  decisions, 
but  the  economic  risk  is  shared  by  all 
the  members  of  the  family. 

Response:  This  comment  was  not 
accommodated.  Whether  a  family 
farming  operation  will  be  considered  to 
be  a  leasing  arrangonent  will  have  to  be 
determmed  on  a  case-by-case  basis. 
Congress  did  not  exempt  family  farms 
from  the  acreage  limitation  entitlranents. 

Conunent:  "Lease"  needs  to  be 
redefined  in  order  to  comply  with  and 
enforce  the  intent  of  acreage  limitations. 

Response:  Reclamation  determined 
that  the  proposed  definition  of  "lease" 
would  not  efficiently  meet 
Reclamation's  intended  goals  and 
objectives.  Reclamation  believes  the 
intent  of  reclamatiim  law  will  be  better 


met  with  the  application  of  the  criteria 
found  in  the  prior  rules.  Reclamation 
agrees  with  comments  that  altering  the 
definition  of  a  lease  in  itself  is  an 
inadequate  means  of  addressing  the 
concerns  about  efiiorts  to  avoid  the 
acreage  limitation  provisions  of  the  RRA 
and  could  have  produced  unintended 
consequences.  As  a  result  of  its  review 
of  the  proposed  rulemaking  and  the 
wid^y  divergent  comments  received 
frooattke  public.  Reclamation  has 
determined  that  seeking  further  public 
conu&eot  to  an  advance  notice  of 
pn^esedfralsBnakioS  is  appropriate. 

CoaaueMit:  A  concam  was  expressed 
that  far  trusts  the  trustee  must  make ' 
farming  dedaions  and,  thus,  might  be 
considered  to  be  the  lessee,  with 
appBtation  of  the  nonfull-cost 
entttlsBsenL 

Betfonae:  Under  the  proposed  rule, 
some  tNMteas  might  have  been  treated- 
as  lessees.  As  discussed  in  the  advance 
notice  ^woposed  rulemaking 
publidie»today,  Reclamation  is 
conoeiBed  about  how  trusts  are  treated. 
Under  ^e  rules  adopted  today,  trustees 
will  not  be  subject  to  application  of  the 
nonfullrcest  entitlement  with  regard  to 
land  held  in  trust  if  the  trust  meets  the 
criteria  specified  in  $426.7  of  the  final 
regulations.  However,  Reclamation  will 
publish  an  Advance  Notice  of  Proposed 
Rulemaking  on  this  subject  with  respect 
to  some  trusts  with  landholdings 
(owned  and  leased)  in  excess  of  960 
acres. 

Conunent:  The  terms  "organization" 
and  "association"  do  not  have  a  clearly 
imderstood  legal  meaning  and  should  be 
deleted  from  the  definition  of  "legal 
entity." 

Resoonse:  This  comment  has  been 
partially  accommodated  in  the  final 
regulations  in  that  "association"  has 
been  removed.  Reclamation  finds 
"organization"  to  be  widely  understood. 

Conunent:  The  inclusion  of  the  term 
"trust"  in  the  definiticm  of  "legal  entity" 
will  cause  problems.  If  this  inclusion  is 
solely  to  ensure  it  is  understood  that 
RRA  forms  must  be  submitted  for  trusts, 
then  that  concept  should  be  induded  in 
the  Information  Requirements  secticm. 

Response:  This  comment  was 
partially  accranmodated  in  the  final 
regulations.  The  term  "trust"  was 
removed  from  the  definition  of  "legal 
entity."  A  sentence  was  added  to  the 
end  of  this  definition  that  states  trusts 
will  only  be  considmed  as  legal  entities 
with  r^rd  to  the  RRA  forms 
requirements.  Reclamation  does  not 
intend  to  provide  trusts  with  any 
acreage  limitation  entitlements,  and 
therefaro,  they  are  not  subject  to  the 
limitations  inherent  in  those  provisions. 
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Comment:  In  the  definition  of    . 
"nouexempt  land."  it  should  be 
imgable  AND  irrigation  land,  not 
iiT^able  OR  inigation  land,  since  both 
are  used  in  calculating  the  amount  of 
nonexempt  land. 

Response:  This  comment  has  been 
accommodated  in  the  final  regulaticMU. 
Reclamation  has  added  the  word  "aU" 
and  adopted  the  word  "and"  to  indicate 
that  both  types  of  land  must  be  included 
when  r-alnilAting  the  amount  of 
nonexempt  land.  This  does  not  change 
Reclamation's  longstanding 
interpretation  of  this  term. 

Comment:  The  definition  of  "part 
owner"  should  use  the  term  "legal 
entity"  not  just  "entity,"  imless  a 
difCvent  meaning  is  intended. 

Response:  This  comment  has  been 
accommodated  in  the  final  regulations. 

Comment:  The  definition  of  "part 
owner"  shotdd  be  clarified  with  anqdier 
sentence  that  states:  "A  holder  of  a 
security  interest  in  a  legal  entity  or  land 
owned  by  a  legal  entity  shall  not  be 
considered  a  part  owner  under  these 
regulations." 

Response:  This  comment  has  been 
accommodated  in  the  final  reeulations. 

Comment:  The  definition  of 
"nonresident  alien"  should  be  modified 
by  adding  "a  nonresident  alien  will  be 
treated  as  the  indirect  owner  of  the  land 
of  which  he  is  the  beneficial  owner 
through  direct  or  indirect  corporate 
(direct  or  indirect)  ownership." 

Response:  Reclamation  do«  not  feel 
this  addition  is  fully  explanatory  or 
necessary.  Based  on  the  comments 
received  concerning  the  nonresident/ 
foreign  entity  provisions.  Reclamation 
added  a  new  section  to  the  rules  to 
address  the  entitlements  of  such 
landholders.  Please  see  the  comments 
for  the  new  §  426.8. 

Comment:  A  definition  of  "Preamble" 
is  needed  that  states:  "Means  the 
introduction  to  these  regulations  as 
concurrently  published  in  the  Federal 
Register,  the  text  of  which  (including 
the  examples)  are  designed  to  be  read  as 
the  official  explanatory  material  by 
Reclamation  of  these  reexilations." 

Response:  The  preamble 
accompanying  the  rules  constitutes 
explanatory  material  even  without  a 
definition. 

Comment:  The  definition  of  "resident 
alien"  is  unworkable  due  to  the  test 
used  (Internal  Revenue  Code).  Under 
that  provision,  a  person  can  drift  in  and 
out  of  resident  alien  status.  Reclamation 
should  use  the  "green  card"  test  instead.' 

Response:  Recbmation  considered 
using  Intonal  Revenue  Code  section 
7701(b)  as  part  of  the  1987  rulemaking. 
Reclamation  was  aware  that  changes  to 
the  code  were  imminent  as  part  o£a 


1986  statute.  No  major  changes  have 
occurred  to  the  dted  section  since. 
Reclamaticm  believes  the  definition  with 
the  refiarence  to  the  Internal  Revenue 
Code  section  is  acceptable.  One  of  the 
tests  utilized  by  the  dted  secticm  is  the 
so-called  "green  card"  test. 

Comment:  Because  of  the  way 
"qualified  recipient"  is  defined  in  the 
RRA,  Reclamation  should  not  apply  the 
excess  land  provision  to  anyone  who 
holds  less  than  the  discretionary 
provisions  entitlement.  But,  do  not  let    r 
such  landholders  receive -watw  on  land 
held  above  the  prior  law  entitlements, 
unless  they  become  subject  to  the 
discretionary  provisions  as  provided  for 
in  §426.3. 

Response:  The  respondent  appears  to 
be  requesting  that  Reclamation  establish 
a  new  application  of  the  acreage 
limitation  entitlements.  Specifically,  the 
only  ownership  entitlements  woidd  be 
those  created  by  the  RRA  imder  the 
discretionary  provisions  while  the 
restrictions  of  RRA  Section  203(b) 
would  apply  with  regard  to  nonfull-cost 
entitlements.  By  doing  this,  certain 
landholders  could  sell  land  that  is,  in 
fact,  excess  under  prior  law  provisions 
without  price  approval. 

Reclamation  oas  not  accommodated 
this  comment  in  the  final  regulations.  If 
a  landholder  would  like  the  benefits 
that  are  associated  with  the 
discretionary  provisions,  specifically 
the  larger  ownership  entitlement,  then 
that  landholder  must  conform  to  the 
discretionary  provisions  by  malring  an 
irrevocable  election  or  convincing  the 
district  to  conform  to  the  discretionary 
provisions. 

Comment:  The  term  "registered"  does 
not  have  a  clear  legal  meaning  when 
applied  to  legal  entities.  It  should  be 
deleted  and  replaced  with  eith^ 
"created"  or  "established"  throughout 
the  regulations. 

Response:  Redamaticm  has  replaced 
"registered"  with  "established" 
throughout  the  final  regulations. 

Comment:  What  is  meant  by  "natural 
person"? 

Response:  A  "natural  person"  is  a 
living  human  being. 

Section  428  J    Conformance  to  the 
Discretionary  Provisions 

The  section  in  the  prior  regulations, 
entitled  Authmity,  is  removed  because 
it  is  redundant  with  the  authorities 
statement  that  immediately  follows  the 
table  of  contents.  The  new  §  426.3, 
Conformance  to  the  discretionary 
provisions,  replaces  the  prior  §  426.5 
and  adds  a  more  precise  description  of 
the  section's  contents.  This  section  has 
been  generally  rewritten  to  eliminate 
redimdancy  with  other  sections  and 


paiagrq>hs  within  the  section.  The  main 
purpose  of  this  sectioD  is  to  present 
what  actions  taken  by  a  district  or 
individual  landholder  will  result  in  the 
district  or  landholder  conforming  to  the 
discretionary  provisions.  The  section 
also  presents  information  on  the  efiect 
of  comfoiming  to  the  discretionary 
provisions  in  terms  of  the  rate  that  will 
be  charged  for  irrigation  water. 

The  nnal  rules  retain  the  more  general 
criteria  provided  in  the  prior  rules  with 
modifications  to  remove  provisions  that 
are  no  longer  applicable.  Unlike  the 
proposed  rule,  specific  contract  actions 
are  not  s]>ecifically  listed. 

Actions  pursuant  to  the  Reclamation 
Safety  of  Dams  Act  of  1978  are  added 
to  the  lift  of  items  not  considered  to 
provide  additioiud  and  supplemental 
benefits,  as  provided  by  statute. 

Paragraph  (a)  details  under  wdiat 
conditions  or  actions  an  entire  district 
will  be  considered  to  be  subject  to  the 
discretionary  provisions  of  dte  RRA.  An 
addition  has  been  made  to  these  final 
rules  as  compared  to  the  proposed  rules 
in  that  (aK2)(iii)  has  been  revised  to 
make  clear  that  Reclamation  will  amend 
a  contract  to  conform  to  the 
discretionary  provisions  if  certain 
requirements  are  met.  In  addition, 
(a)(2)(iv)  was  added  to  make  it  clear  that 
if  a  district  wants  to  conform  to  the 
discretionary  provisions  it  will  not  be 
required  to  make  any  other  changes  to 
its  contract. 

Paragraph  (b)  categorically  describes 
the  conditions  under  which  districts 
remain  subject  to  prior  law. 

A  new  standard  RRA  contract  article 
is  included  under  paragraph  (c)  to 
clarify  any  misconceptions  concerning 
the  applicability  of  the  Acreage 
Limitation  Rides  and  Regulations. 

Paragraph  (d).  The  ef^ct  of  a  master 
contractor's  and  subcontractor's  actions 
to  conform  to  the  discretionary 
provisions,  of  the  final  regulation  has 
been  rewritten  for  condseness.  The 
following  examples  illustrate  the 
application  of  this  paragraph: 

Example  (1).  Assume  Districts  A,  B,  and  C 
are  members  of  a  water  conservancy  district 
which  entered  into  a  master  contract  with  the 
United  States  prior  to  October  12. 1982.  The 
water  conservancy  district  has  allocated  all 
the  irrigation  water  made  available  to  it 
under  the  master  contract  to  Districts  A  and 
B,  pursuant  to  pre-October  12, 1982, 
subcontracts  with  the  conservancy  district  to 
which  the  United  States  is  a  party.  The 
irrigation  water  is  not  made  available  to 
District  C  or  any  other  districts  or 
landholders  within  the  water  conserrancy 
district  Consequently,  Districts  A  and  B  are 
subject  to  the  acreage  limitation  and  pricing 
provisions  of  prior  law.  Districts  A  and  B 
may  amend  their  subcontracts  to  conform  to 
the  discretionary  provisions  without  making 


*v. 
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it  nacMsary  for  the  conservancy  distrk:!  or*, 
the  other  subcontractiiig  entity  with  the 
conservancy  district  to  so  amend  their 
contract  or  the  subcontract 

Example  (2).  Assume  District  XYZ  has  a 
pre-OctobeT>*rt^i2NMntr8Ct  with  the 
United  SutM  for  the  dehvery  of  irrigation 
water.  The  district  also  has  allocated  that 
irrigation  water  pursuant  to  subcontracts 
with  six  subcontracting  entities.  However, 
the  United  States  is  not  a  party  to  these 
subcontracts.  A  subcontractor  may  choose  to 
conform  to  the  discretionary  provisions  only 
if  it  makes  the  United  States  a  party  to  the 
subcontract.  Such  action  will  not  require  the 
prior  law  master  contractor  or  the  other 
subcontractors  to  so  amend. 

Example  (3).  Assume  District  A,  a  master 
contracting  agency,  executes  a  water  service 
contract  with  the  United  States  after  October 
12, 1982.  The  Irrigation  water  is  to  be 
delivered  to  only  two  of  the  eight  member 
agencies  within  District  A.  Subcontracts  are 
executed  between  District  A,  the  United 
States,  and  each  of  the  two  member  agencies 
to  provide  irrigation  water  service  to  the  two 
member  agencies.  In  this  instance,  the 
discretionary  provisions  become  applicable 
to  only  the  two  member  agencies  which 
execute  subcontracts  with  District  A  and  the 
United  States. 

Paragraph  (e),  which  is  new,  explains 
the  efilect  on  a  landholder's  statiis  of  a 
district  becoming  subject  to  the 
discretionary  provisions.  While  this 
paragraph  goes  on  to  explain  how 
Reclamation  treats  direct  and  indirect 
landholdings  of  nonresident  aliens  and 
foreign  entities  in  districts  conforming 
to  the  discretionary  provisions,  the  final 
version  of  this  paragraph  has  been 
revised  to  reflect  the  addition  of  the  new 
§426.8  that  discusses  entitlements  for 
nonresident  aliens  and  foreign  entities. 

Paragraph  (f)  expands  on  the  pricff 
rules'  discussion  of  individual  elections 
to  address  the  effects  of  elections  by  part 
owners  on  entities  and  vice  versa.  It  also 
explains  how  certain  indirect 
landholders  in  districts  with  an 
amended  contract  can  conform  to  the 
discretionary  provisions  by  simply 
submitting  a  certification  form. 

Paragraph  (g)  provides  that  districts 
may  rely  on  the  information  included 
on  the  irrevocable  election  form. 

Paragraph  (h)  highlights  how 
irrevocable  elections  made  between 
April  12, 1987,  and  May  13, 1987.  will 
be  treated. 

Coniments  Concerning  §  426.3 — 
Conformance  to  the  Discretionary 
Provisions 

Section  426.3(a) 

Comment:  The  proposed  rules  seem  to 
provide  that  Reclamation  has  discretion 
as  to  whether  to  accept  a  district's 
action  to  conform  to  the  discretionary 
provisicms. 


Response:  A  change  has  been  made  to 
§  426.3(aK2Kiii).  to  make  it  clear  that  if 
the  stated  requijements  have  been  met, 
Reclamation  will  amend  the  contract  to 
allow  the  district  to  conform  to  the 
discretionary  provisions. 

Comment:  One  commenter  wanted 
the  effective  date  of  a  district's  request 
to  comfonn  to  the  discretioaary    r 
provisions  to  be  the  date  of  "  ■'^'^' 

Reclamation's  approval,  not  the  date  of 
the  district's  request.  This  could  avoid 
problems  with  the  pricing  of  water,  etc., 
if  Reclamation  should  take  some  time  to 
approve  the  request. 

Response:  This  comment  has  not  been 
accommodated  in  the  final  regulations. 
Reclamation  believes  the  beneficial 
effect  for  landholders  of  conforming  to 
the  discretionary  provisions  outweighs 
the  difficulties  the  district  may 
encounter  if  a  request  should  not  be 
approved.  It  is  in  the  district's  control 
as  to  whether  or  not  the  criteria 
specified  in  §  426.3(a)(2)  have  been  met 
when  the  district  submits  its  request.  If 
the  criteria  have  been  met,  the  district 
should  consider  itself  subject  to  the 
discretionary  provisions  when  it 
submits  its  request  because  Reclamation 
will  approve  that  request. 

Comment:  Districts  that  have  been 
paid  out  shotild  not  be  again  placed 
under  the  acreage  limitation  restrictions 
if  they  receive  some  additional  (a 
supplemental  benefit. . 

Response:  If  a  district  is  paid  out.  it 
is  no  longer  subject  to  the  acreage 
limitation  provisions.  A  paid  out  district 
would  normally  enter  a  new  contract  if 
the  United  States  provided  new, 
additional,  or  supplemental  benefits. 
New  repayment  contracts  trigger  the 
Discretionary  Provisions  under  §  203  of 
theRRA. 

Comment:  Some  commenters  thotight 
too  much,  discretion  remains  as  to  what 
will  be  considered  an  additionaFor 
supplemental  benefit  thiat  requires 
conformance  to  the  discretionary 
provisions.  All  contract  actions  that 
provide  for  supplemental  or  additional 
benefits  should  require  conformance  to 
the  discretionary  provisions,  no  matter 
how  minor  the  benefit.  On  the  other 
hand,  other  commenters  believed  that  a 
district  that  receives  a  supplemental 
benefit  should  not  be  required  to 
conform  to  the  discretionary  provisions. 

Response:  The  final  regulations 
include  both' contract  amendments  and 
other  types  of  contract  actions  as 
providing  additional  or  supplemental 
benefits.  However,  some  contract 
actions  primarily  benefit  Reclamation, 
and  Redamation  does  not  want  to 
discourage  such  amendments.  The 
statute  requires,  and  these  regiilations 
implement,  a  program  where  only  such 


actions  which  confer  additional  or 
supplemental  benefits  to  the  district 
require  conformance  with  the 
discretionary  provisions  of  the  RRA. 

Comment:  Commenters  suggested  that 
in  approving  water  transfers  the 
transferees  should  pay  a  rate  sufficient 
to  eliminate  any  operating  losses  to  the 
United  States,  and  the  language  of  the 
regulations  should  be  changed  to  reflect 
this  suggestion. 

Response:  The  discussion  of  water 
transfers  concerns  only  those  made  on 
an  annual  basis  as  they  relate  to 
additional  and  supplemental  benefits. 
Reclamation's  Icmg  standing  policy  has 
been  to  encourage  efficient  use  of  water 
through  water  transfers. 

Comment:  Water  transfers  should  not 
be  considered  an  additional  or 
supplemental  benefit  if  a  portion  of  the 
transferred  water  is  used  for  fish  and 
wildlife  purposes. 

Response:  This  comment  has  not  been 
accommodated  in  the  final  regulations. 
However,  if  the  transfer  only  benefits 
fish  and  wildlife,  then  in  most  cases  the 
transfer  would  not  be  considered  an 
additional  or  supplemental  benefit  to 
the  district. 

Secti<ni  426.3(c)  <  - 

Conuneitt:  The  new  paragraph  in  the 
standard  contract  article  is  not  required 
or  authorized  by  the  RRA<  However,  if 
it  should  be  retained,  then  it  should 
include  the  rest  of  the  language  that  was 
used  in  the  Central  Valley  Project 
interim  renewal  contracts. 

Response:  Reclamation  has  accepted 
part  of  the  commenters'  suggested 
change.  The  accepted  language  assures 
Reclamation's  contractors  that 
Reclamation  will  make  deliberative 
decisions. 

Comment:  Since  the  terms  of  Federal 
reclamation  law  include  rules  and 
regulations  adopted  pursuant  to  the 
Administrative  Procedure  Act,  it  is 
unnecessary  to  add  reference  to  the 
rules  and  regiilations  within  the  first 
paragraph  of  the  standard  contract 
article. 

Response:  This  conunent  has  not  been 
accommodated  in  the  final  regulations. 
The  subject  langxiage  may  be 
unnecessary,  but  it  has  been  retained  for 
the  benefit  of  those  who  may  not  be 
aware  that  the  terms  of  Federal 
reclamation  law  encompass  the 
regulations. 

Comment:  The  reference  to  "implied 
provisions"  in  the  new  clause  should  be 
removed. 

Response:  Reclamation  agrees  that  the 
standard  contract  article  may  net  be 
clear.  Reclamation  has  revised  the 
standard  contract  article  to  ensure  that 
all  contract  provisions  may  be 
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administered  by  replacing  "expressed 
and  implied"  with  "all." 

Section  426.3(e)  •*'  ' 

Comment:  Landholders  are  supposed 
to  conform  autcnnatically  to  the 
discretionary  provisions  when  a  district 
conforms. 

Response:  In  general,  this  is  a  true 
statement.  However,  the  1987  rules 
allowed  indirect  landholders  in 
discretionary  districts  to  choose    j  t '  . ' 
between  being  subject  to  the         ^.'s.  ' 
discretionary  or  prior  law  provisionst 
This  provision  has  been  clearly  stated 
on  the  cover  of  the  RRA  forms  booklet 
and  is  continued  under  these  final 
regulations. 

Section  426.4    Attribution  of  Land 

Section  426.4  in  the  prior  regulations. 
Definitions,  is  renumbered  as  §  426.2.  A 
new  §  426.4,  entitled  Attribution  of 
land,  is  intended  to  clarify  how 
Reclamation  attributes  land  to  direct 
and  indirect  landholders.  It  does  not 
change  existing  policy  regarding  how 
land  is  attributed  for  entitlement 
purposes,  but  sets  forth  a  concise 
summary.  No  significant  changes  were 
made  from  the  proposed  rule. 

Paragraph  (a)  establishes  the  general 
rule  that  individuals  and  entities  cannot 
enhance  their  entitlements  or  eligibility 
through  the  creation  or  acquisition  of 
legal  entities.  For  example,  a  priOT  law 
recipient  could  not  increase  his  or  her 
160-acre  ownership  entitlement  (see 
§  426.5)  by  creating  or  acquiring  an 
interest  in  a  qualified  recipient  legal 
entity.  Such  a  prior  law  recipient  will 
need  to  conform  to  the  discretionary 
provisions  (through  district  contract 
action  or  individual  irrevocable 
election)  in  order  to  realize  an  increase 
in  his  or  her  entitlements. 

Paragraph  (b)  estabUshes  that,  for 
purposes  of  acreage  limitation 
entidements,  owned  land  is  attributed 
to  each  indirect  landholder 
proportionally  based  on  that 
landholder's  interest. 

Paragraph  (c)  establishes  that  leased 
land  counts  against  the  entitlements  of 
both  the  owner  and  the  lessee. 

Paragraph  (d)  establishes  that  if  a 
series  of  legal  entities  has  ownership 
relationships  with  each  other. 
Reclamation  will  attribute 
proportionately  the  land  to  each  such 
entity.  Paragraph  (e)  addresses  how  land 
that  is  owned  by  a  landholder  and  then 
is  indirectly  leased  by  the  same 
landholder  will  be  counted  by  that 
landholder. 

Paragraph  (f)  acknowledges  that 
irrigation  water  cannot  be  delivered  to 
a  Ic^  entity  without  benefiting  all 
indirect  owners  of  undivided  interests 


in  that  entity;  therefore,  all  such  indirect 
owners  must  be  eUgible  in  order  tot  the 
entitv  to  be  eligible. 

If  tne  interests  of  the  entity's  indirect 
owners  are  divided,  however,  then  the 
district  could  deliver  irrigation  water  to 
the  entity  without  necessarily  benefiting 
all  such  owners.  In  this  situation,  it  may 
be  possible  to  deliver  irrigation  water  to 
a  portion  of  the  entity's  landholding 
even  if  one  or  more  of  the  entity's 
indirect  owners  is  not  eUgible. 

The  following  examples  illustrate  the 
application  of  §  426.4: 

Example  (i).  Corporation  A  >>  a  limited 
recipient  that  did  not  receive  water  on  or 
before  October  1, 1981,  and  therefore,  is  not 
entitled  to  receive  irrigation  water  at  a 
nonfiill-cost  rate  (see  §426.6).  Such  an  entity 
may  not  gain  entitlement  to  receive  irrigation 
water  at  a  nonfuU-cost  rate  by  acquiring 
Corporation  B,  an  entity  that  received  water 
on  or  befiMv  that  date.  If  the  latter  entity  were 
80  acquired,  irrigation  water  could  be 
delivered  to  the  eotitiet-  landholding  only  at 
the  appropriate  full-cost  rate. 

If  the  entities'  roles  in  the  preceding 
example  were  reversed  (that  is,  if  Corporation 
B  acquired  Corporation  A),  the  landholding 
of  Corporation  A  could  be  irrigated  only  at 
the  appropriate  full-cost  rate  as  long  as 
Corporation  A  continued  to  exist.  In  this 
case,  it  should  be  noted  that  Corporation  B, 
which  is  eligible  to  receive  irrigation  water 
at  a  nonfull-cost  rate  on  up  to  320  acres, 
could  potentially  receive  nonfull-cost 
irrigation  water  on  other  land  in  its  holding 
that  is  not  held  through  Corporation  A. 
However,  any  land  held  by  or  through 
Corporation  A  could  be  irrigated  only  at  the 
full-cost  rate. 

If  Corporation  A  were  to  go  out  of 
existence,  then  the  land  formerly  held  by 
Corporation  A  would  be  directly  held  by 
Corporation  Rand  could  be  irrigated  at  the 
nonfull-cost  rate  on  up  to  320  acres,  if  so 
selected  by  Corporation  B. 

Example  (2).  Corporation  C  is  a  qualified 
recipient  which  owns  and  irrigates  500  acres. 
Corporation  C  is  subsequently  acquired  by . 
Corporation  D,  a  limited  recipient  which 
received  irrigation  water  on  or  before  October 
1, 1981,  but  which  currently  has  no 
landholdings  other  than  Corporation  C's  SCO 
acres.  On  the  date  of  acquisition.  Corporation 
C  becomes  a  limited  recipient  because  it 
benefits  all  the  stockholders  of  Corporation 
D.  Since  Corpnsration  C  becomes  a  wholly 
owned  subsidiary  of  Corporation  D,  all  of  its 
direct  and  indirect  landholdings  will  be 
attributed  against  Corporation  D's  640-acre 
ownership  entitlement  (see  §426.5)  and  320- 
acre  nonfull-cost  entitlement  (see  §  426.6). 
Therefore,  if  all  500  acres  are  irrigated,  the 
full-cost  water  rate  must  be  paid  for  %rater 
deUvered  to  180  of  those  acres  (500 
acres -320  acres). 

Example  (3).  The  trustees  of  five 
irrevocable  trusts,  each  of  which  have  six 
natural  persons  as  beneficiaries,  form  a 
partnership  that  holds  land  subject  to  the 
acreage  limitation  provisions  in  a 
discretionary  district  In  order  to  determine 
if  that  partnership  is  a  limited  or  qualified 


recipient,  it  is  necessary  to  ascertain  how 
many  natiiral  persons  will  benefit  from  the 
partnership.  In  this  case,  30  natural  persons 
will  benefit  (none  of  the  trust  beneficiaries 
benefit  hom  more  than  one  trust)  and. 
therefore,  the  partnership  has  the  acreage 
limitation  status  of  limited  recipient. 
Although  the  five  trusts  are  not  limited  in  the 
amount  of  land  they  can  hold  and  receive 
irrigation  water  at  the  nonfull-cost  rate  (other 
than  through  the  entitlements  and  holding 
of  their  beneficiaries),  the  acreage  limitation 
status  of  the  partnership  will  limit  how  much 
land  can  be  held  through  that  entity  by  the 
trusts  and  receive  such  water. 

Example  (4).  Assume  Trust  A  has  two 
beneficiaries,  beneficiary  A  and  beneficiary 
B.  Beneficiary  A  has  a  60  percent  interest  in 
the  trust,  and  beneficiary  B  has  a  40  percent 
interest.  Trust  A  owns  800  acres  of 
nonexempt  land.  Beneficiary  A  must 
attribute  480  acres  toward  her  ownership 
entitlement,  and  beneficiary  B  must  attribute 
320  acres  toward  his  ownerehip  entidement. 

Example  (S).  Assume  Corporation  C  wholly 
owns  Corporation  D,  and  that  Corporation  D 
owns  a  60  percent  interest  in  Corporation  E. 
Corporation  E  leases  500  acres  of  irrigation 
land.  Reclamation  will  attribute  to 
Corporation  E  all  SOO  acres  toward  the 
comp)aDy's  nonfull-cost  entitlement,  and 
Corporations  C  and  D  must  each  attribute  300 
acres  toward  their  nonfull-cost  entitlements. 

Example  (6).  Attribution  to  both  owner  and 
lessee  is  demonstrated  by  Farmer  A  who 
owns  400  acres  of  irrigation  land  which  she 
leases  to  Farmer  B.  Fanner  A  must  count  all 
400  acres  towards  her  ownerahip  and 
nonfull-cost  entitlements,  and  Farmer  B  must 
count  all  400  acres  towards  his  nonfull-cost 
entitlement. 

Example  (7).  Fanner  A  owns  60  acres  and 
leases  that  land  to  Corporation  XYZ  that 
leases  a  total  of  200  acres.  Farmer  A  also 
owms  50  percent  of  Corporation  XYZ.  Farmer 
A  would  claim  his  60  owned  acres,  but 
would  not  have  to  claim  the  entire  200  acres 
leased  by  Corporation  XYZ.  Instead,  Fanner 
A  would  claim  70  acres  leased  by 
Corporation  XYZ  (200  acres  minus  the  60 
owmed  acres,  times  the  50  f)ercent  ownership 
interest).  Accordingly,  Farmer  A  would  claim 
a  total  landholding  of  130  acres.  If  Farmer  B 
was  the  other  part  owner  of  Corporation  XYZ 
and  leased  his  140  owned  acres  to  that  entity, 
his  total  claimed  landholding  would  be  170 
acres,  which  includes  30  acres  leased  by  - 
Corporation  XYZ  (200  acres  minus  the  140 
otmed  acres,  times  the  50  percent  ownership 
interest). 

Example  (8).  Assimie  two  qualified 
recipients.  Farmer  A  and  Farmer  B,  form  a 
qualified  recipient  partnership  with  equal, 
imdivided  interests.  Farmer  A  has  no 
landholding  outside  the  partnership,  but 
Farmer  B  owns  960  acres  of  nonexempt  and 
nonexcess  land  outside  the  partnership,  and 
has  therefore  completed  his  ownerahip 
entitlement.  The  partnerehip  has  no 
remaining  ownerahip  entitlement,  because 
any  land  irrigated  by  the  partnership  would 
cause  Farmer  B  to  exceed  his  owno^hip 
entitlement. 

If,  however,  the  partnerehip  agreement  in 
this  example  provided  that  the  partnera' 
interests  were  separable  and  aUenable,  the 


66770  Federal  Register  /  Vol.  61,  No.  244  /  Wednesday.  December  18.  1996  /  Rules  and  Regulations 


partnership  could  receive  irrigation  water  on 
that  land  attributable  to  Farmer  A.  It  would 
need  to  be  shown  that  Fanner  B  does  not 
benefit  from  the  receipt  of  irrigation  water  by 
the  partnership. 

Comments  Concerning  §  426.4 — 
Attribution  of  Land 

Section  426.4(b) 

Comment:  Change  ^  426.4(b)(2)  of  the 
proposed  rule  to  read,  "bidirect 
landowners  in  proportion  to  the  indirect 
beneficial  interest  they  own  in  the  entity 
that  directly  or  indirectly  owns  the 
land." 

Response:  This  comment  has  not  been 
accommodated  in  the  final  regulations. 
While  Reclamation  understands  the 
addition  of  the  word  "indirectly" 
Reclamation  does  not  believe  it  is 
necessary,  because  indirect  landholders 
have  beneficial  interest  in  the  direct 
landholder  even  if  there  are  one  or  more 
intennediate  entities  in  existence.  It  is 
the  proportion  of  interest  held  in  the 
direct  landholder  by  the  indirect 
landholder  that  determines  attribution. 

Sectian  426.4(c) 

Comment:  The  provision  in  §  426.4  to 
attribute  all  direct  and  indirect  interest 
in  land  to  a  landholder's  nonfull-cost 
entitlement  is  supported.  However,  a 
fundamental  flaw  exists  because  the 
burden  of  proof  is  on  Reclamation  to 
show  that  a  farm  larger  than  960  acres 
must  pay  full  cost  on  the  acreage  above 
960  acres.  It  is  inappropriate  to  place 
this  burden  on  the  government.  Rather 
the  recipients  should  be  required  to 
show  that  they  qualify  using  tax  retiuns 
and  other  dociunentation  as 
appropriate.  Reclamation  should 
operate  imder  the  assumption  that  any 
farm  or  operation  larger  than  960  acres 
must  pay  full  cost  pn  acreage  above  960 


until  any  entitlement  to  nonfull-oost 
water  is  clearly  proven  in  writing. 

Response:  In  tact,  the  burden  of  proof 
is  with  the  landholder  imder  both  the 
final  and  prior  rules.  All  landholders 
must  submit  RRA  forms.  If  the  forms 
indicate  that  a  nonfull-cost  entitlement 
is  exceeded  then  full  cost  is  applied. 
Farming  operations  that  do  not  meet  the 
definition  of  landholder  are  not  required 
to  submit  RRA  forms,  because  the 
statute  does  not  support  applying  the 
acreage  entitlements  to  them. 
Reclamation  performs  audits  on  all 
fanning  arrangements  that  exceed 
entiUements  to  ensiure  they  are  in  fact 
not  landholders.  If  any  questions  arise, 
the  farm  operators  are  required  to 
submit  documentation  to  prove  they  are 
not  landholders. 

Section  426.4(f) 

Comment:  The  rules  should  not 
provide  that  if  oner  part  owner  is 
ineligible  to  receive  irrigation  water,  the 
entire  landholding  is  ineligible. 

Response:  If  one  part  owner  is 
ineligible  to  receive  irrigation  water  in 
an  entity  in  which  the  interests  of  the 
part  owners  are  not  divided,  then  to 
allow  the  delivery  of  irrigation  water  to 
land  held  by  that  entity  would  result  in 
the  ineligible  part  owner  receiving 
benefits  to  which  that  part  owner  is  not 
entitied. 

Section  426.5    Ownership  Entitlement 

Section  426.5  in  the  prior  regulations. 
Contracts,  is  renamed  "Conformance  to 
the  discretionary  provisions"  and 
reniunbered  §  426.3.  The  new  §  426.5, 
Ownership  entitlement,  replaces  §  426.6 
of  the  prior  regulations.  This  section 
stunmarizes  the  ownership  entiUements 
of  individuals  and  most  types  of 
entities,  and  has  been  rewritten  for 
conciseness.  This  section  makes  no 


substantive  change  in  the  prior 
regulations. 

All  descriptions  of  what  constitutes 
qualified,  limited,  and  prior  law 
recipients  are  deleted  because  they  are 
redundant  with  the  definitions  found  in 
§  426.2.  The  trust  discussion  has  been 
placed  in  a  new  §  426.7.  A  new  §  426.8 
has  been  created  to  address  acreage 
limitation  entitlements  for  nonresident 
aliens  and  legal  entities  not  established 
under  State  or  Federal  law.  The  only 
significant  change  between  the 
proposed  rule  and  this  final  rule  is  to 
paragraph  (d)  as  explained  below. 

Paragraph  (a)  has  been  rewritten  fit)m 
the  prior  rules  to  achieve  better 
organization  and  clarity.  Included  is 
language  clearly  stating  that  land  leased 
from  a  public  entity  coimts  against  the 
lessee's  ownership  entitlement. 
Moreover,  the  reference  in  the  prior 
language  to  the  regulation  on  Class  1 
equivalency  is  deleted  because  that 
topic  is  addressed  in  the  discussion  of 
qualified  and  limited  recipient 
entitlement. 

Paragraph  (b)  discusses  the  ownership 
entitlement  for  qualified  recipients, 
while  paragraph  (c)  discusses  the 
ownership  entitlement  for  limited 
recipients. 

Paragraph  (d)  discusses  the  ownership 
entitlement  for  prior  law  recipients.  As 
in  the  proposed  rule,  this  discussion  is 
much  more  detailed  than  in  the  prior 
rules;  specifically,  the  entitlements  for 
stuviving  spouses  and  children  are 
provided.  The  final  rule  includes  a  new 
paragraph  (d)(3)  that  discusses  how 
ownership  entitlements  for  certain 
entities  are  calculated  if  the  part  owners 
interests  are  not  equal. 

The  following  table  summarizes  the 
ownership  entiUements  specified  in  this 
section: 


If  the  landowner  is  a: 


TYw  size  of  his  or  her  ownership 
entitlement  is: 


Basis  of  computation 


QuaMed  recipient ...»........_ — 

Ljintod  recipient  

Prior  law  redptent  and  is  a(n): 
IndMdual  


Husband  and  wife  wtw  jointly  own  equal  irt- 
teresL 


960  acres  or  Class  1  equivalent 
640  acres  or  Class  1  equivalent 


Surviving  spouse  .. 


CMd 


Joint  tenancy  or  tenancy-in-common,  if  inter- 
ests are  equal. 


160  acres 
320  acres 
Up  to  320) 

160  acres  ~.. 

160  acres  per  tenant 


wesiwKje. 

Westwide. 

Westwide  for  land 

trict-t}y-district  for 

12/6/79. 
Westwide  for  land 

trict-tjy-dtetrict  tor 

12/6/79. 
Westwide  for  land 

trict-t)y-dlstrict  for 

12/6/79. 
Westwide  for  land 

trict-by-detrict  for 

12/6/79. 
Westwide  for  land 

trict-t>y-district  for 

12/6/79. 


acquired  after 
land  acquired 

acquired  after 
land  acquired 

acquired  after 
land  acquired 

acquired  after 
larx]  acquired 

acquired  after 
larid  acquired 


12/6/79.  Dis- 
on  or  twfore 

12/6/79.  Ols- 
on or  before 

12/6/79.  Ois- 
on  or  before 

12/6/79.  Die- 
on  or  before 

12/6/79.  Ols- 
on or  twfore 


*■       m» 
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H  the  landowner  is  a: 

The  size  of  his  or  her  ownership 
uiiUdiMiwA  is: 

Basis  of  computation 

Partnership  it  interests  arr.  altenabie,  sepa- 
rable, and  equaL    '   .    *.        y 

Partnership  if  interests  are:  not  alienable  or 
not  soparaDiB. 

160  acres  per  partner 

160  acres  total 

160  acres <»..»......... 

Westwide  for  land  acquired  after  12/6^.  Oi»- 

12«/79. 
Westwide  for  land  acquired  after  12/6^.  Dis- 

trict-by-dntrict  tor  land  acquired  on  or  before 

12/6/79. 
Westwide  for  land  acquired  after  12/6^.  Di»- 

trict-by-dBtrict  for  land  acquired  on  or  before 

12«/79. 

^^lifJlXHIIUII  •■•••••••••••••••••••••>•■••••••••••••■•••••••••■■••• 

The  following  examples  illusttate  the 
application  of  §  426.5: 

Example  (1).  Fanner  A  receives  irrigation 
water  on  160  acres  owned  directly  in  District 
X,  a  district  subfect  to  prior  law.  District  X 
subsequently  amends  its  contract  to  conform 
to  the  discretionary  provisions.  Fanner  A 
automatically  becomes  a  qualified  recipient 
by  virtue  of  Uie  district's  decision  and  is 
entitled  to  receive  inigation  water  on  a 
mmriTTiiim  of  960  acres  of  nonexempt  land  in 
his  ownership. 

Example  (2).  Farmer  B  and  her  husband  are 
a  qualified  recipient  by  virtue  of  an 
irrevocable  election.  They  own  in  Joint 
tenancy  960  acres  of  nonexempt  land.  As  a 
qualified  recipient,  they  may  inigate  the 
entire  960-acre  landholding.  However,  they 
have  completed  their  ownership  entitlement 

Example  (3).  Farmer  C  and  Fanner  D  are 
a  married  couple,  and  each  owns  480  acres 
of  irrigation  land  under  separate  title  in 
District  A.  District  A  has  amended  its 
contract  to  conform  to  the  discretionary 
provisions.  Even  though  the  land  is  held  in 
separate  title.  Farmer  C  and  Fanner  D  as  a 
manied  couple  have  reached  the  limits  of 
their  ownership  entitlement  as  a  qiialified 
recipient. 

Example  (4).  ABC  Farms  is  a  general 
partnership  comprised  of  four  individuals 
who  are  qualified  recipients  and  who  own 
equal  interests  in  the  partnership's  960-acre 
landownership.  The  land  is  located  in 
District  Z,  which  is  subject  to  the 
discretionary  provisions;  Therefore,  ABC 
Farms  satisfies  the  requirements  for  a 
qualified  recipient  and  may  receive  irrigation 
water  for  all  960  acres  in  its  ownership. 
Moreover,  the  members  of  the  partnership,  as 
qualified  recipients,  may  each  receive 
irrigation  water  on  a  maximum  of  720  acres 
in  some  ownership  or  ownerships  other  than 
ABC  Farms. 

Example  (5).  Corporation  A  is  a  qualified 
recipient  receiving  irrigation  water  on  a 
landownership  of  960  acres.  Farmer  Brovra  is 
also  a  qualified  recipient  who  owns  25 
percent  of  Corporation  A  and  famft  800  acres 
of  owned  land  using  irrigation  water.  In  this 
instance.  Farmer  Brown  exceeds  his 
individual  ownership  entitlement  by  80  acres 
and  must  either  divestt  an  appropriate  share 
of  his  ownership  in  Corporation  A  or 
designate  80  acres  of  his  directly  owned  land 
as  excess. 

Example  (6).  Corporation  B  and 
Corporation  C,  wholly  owned  subsidiaries  of 
Corporation  D,  each  own  500  acres  in  District 
Z  which  has  amended  its  contract  to  conform 
to  the  discretionary  provisions.  All  three 


corporations  are  qualified  recipients.  The 
landholdings  of  Corporations  B  and  C  are 
counted  against  the  entitlement  of  the  parent 
corporation,  Corporation  D.  Therefore, 
Corporation  D  has  exceeded  its  960-acra 
ownenhip  entitlement  by  40  acres,  and  40 
acres  must  be  declared  excess. 

Example  (7).  AAA  Land  Company,  a 
corporation  benefiting  more  thain  25  persons 
and  registered  in  the  State  of  California,  owns 
320  acres  in  District  Y.  In  the  absence  of 
district  action,  the  company  makes  an 
inevocable  election  to  conform  to  the 
discretionary  provisions.  Thereby  AaA  Land 
Company  becomes  a  limited  recipient  and  is 
entitled  to  receive  irrigation  water  on  640 
acres  or  less  owned  westwide. 

Example  (8).  BBB  Fertilizer  Company  is  a 
corporation  registered  in  Nebraska  and 
directiy  o%vns  160  acres  of  nonexcess  and  480 
acres  of  excess  land  in  District  X,  a  district 
subject  to  prior  law.  District  X  subsequentiy 
amends  its  contract  to  conform  to  the 
discretionary  provisions.  BBB  Fertilizer 
Company  braefits  more  than  25  persons  and 
therefore  automatically  becomes  a  limited 
recipient  with  a  640-acre  ownership 
entitlraaent.  BBB  Fertilizer  Company  may 
therefore  redesignate  the  480  excess  acres  as 
nonexcess  utili^ng  the  process  highlighted 
in  §  426.12(b). 

Example  (9).  Farmer  G,  a  prior  law 
recipient,  owns  160  acres  of  irrigation  land 
in  each  of  four  districts.  None  of  the  districts 
in  which  Farmer  G  owns  land  has  amended 
its  contract  to  conform  to  the  discretionary 
provisions,  and  Farmer  G  held  title  to  the 
land  prior  to  December  6, 1979.  Thus,  Farmer 
G  remains  eligible  to  receive  irrigation  water 
on  the  640  acres  owned  in  the  four  different 
districts. 

Note:  If  title  to  the  irrigated  land  changes 
hands,  the  160-acre  westwide  entitlement 
will  automatically  apply  to  the  transferred 
land,  assuming  the  new  landholder  is  a  prior 
law  recipient. 

Example  (10).  Farmer  H  owns  160  acres  in 
eech  of  two  prior  law  districts,  and  all  of  the 
acreage  is  eligible  for  irrigation  water  by 
virtue  of  the  fact  Farmer  H  owned  the  land 
prior  to  December  6, 1979.  On  January  1, 
1983,  Farmer  H  purchased  another  160  acres 
of  nonexcess  land  which  is  located  in  a  third 
prior  law  district.  The  land  newly  purchased 
in  this  district  must  be  declared  excess, 
except  as  provided  for  in  $426.12(d]. 

Example  (1 1).  Farmer  I  and  sp>ouse  own 
320  acres  of  irrigation  land  in  each  of  two 
prior  law  districts,  for  a  total  of  640  acres. 
The  couple  purchased  both  parcels  of  land  in 
1976.  They  have  not  made  an  irrevocable 


election.  Since  the  land  was  purchased  prior 
to  December  6, 1979,  they  are  entitied  to        * 
receive  irrigation  water  on  all  640  acres.  The 
couple  has  reached  the  limit  of  their 
ownership  entiUement. 

Example  (12).  EFG  Fanns,  a  partnerahip 
composed  of  four  individuals  who  hold 
equal,  separable,  and  alienable  interests  in 
the  partnership,  owns  960  acres  of 
nonexempt  land  located  in  District  Y.  District 
Y  has  not  amended  its  contract  to  become 
sul\ject  to  the  discretionary  provisions.  EFG 
Farms  and  two  of  the  partners  are  subject  to 
prior  law;  the  other  two  partners  have  made 
irrevocable  elections.  Neither  EFG  Farms  nor 
any  of  the  partners  owns  irrigation  land 
outside  the  partnerahip.  Based  on  these  bets, 
each  partner  may  own  and  receive  irrigation 
water  on  a  maximum  of  160  acres  through 
the  partnership.  Therefore,  640  of  the  EFG 
Farms'  960  acres  are  entitled  to  receive 
irrigation  water;  the  remaining  320  acres 
must  be  declared  excess.  The  two  f>artnen  - 
who  have  made  irrevocable  elections  may 
each  purchase  and  receive  irrigation  water  on 
another  800  acres  outside  the  partnership  in 
order  to  complete  their  individual  960-acre 
ownerehip  entiUement  for  qualified 
recipients. 

Example  (13).  Farmer  N  and  Fanner  O 
form  a  corporation  in  which  Fanner  N  owns 
a  60  percent  interest  and  Farmer  O  owns  a 
40  percent  interest  Neither  individual  owns 
land  outside  the  corporation.  Farmer  N  and 
the  corporaition  are  qualified  recipients,  but 
Farmer  O  remains  subject  to  prior  law.  The 
maximum  nonexempt  acreage  that  the 
corporation  can  own  as  nonexcess  is  400 
acres  (160  divided  by  40  i>ercent).  If  the 
corp>oretion  owned  more  than  400 
nonex«npt  acres,  this  would  cause  Farmer  O 
to  exceed  his  ownership  entitlement 

Example  (14).  Fanner  P,  a  qualified 
recipient,  owns  1,400  nonexempt  acres  and 
has  designated  960  acres  as  nonexcess  and 
eligible  to  receive  irrigation  water.  In  1995, 
Farmer  P  irrigates  only  800  acres;  hovrever, 
the  entire  960  nonexcess  acres  are  still 
counted  against  his  ownersliip  entiUement 

Example  (15).  Fanner  Q,  a  qualified 
recipient,  owns  640  acres  receiving  irrigation 
water.  Farmer  Q  also  owns  320  acres  which 
are  not  in  a  district,  but  Farmer  Q  has 
individually  entered  into  a  10-year  contract 
with  the  United  States  for  inigation  water  fcff 
that  land.  All  960  acres  receiving  irrigatioB 
water  must  be  counted  for  purpx>s«  of 
determining  ownerahip  entiUement 

Example  (16).  Farmer  R,  a  prior  law 
recipient,  owns  160  nonexempt  acres. 
However,  only  1 20  acres  were  deemed 
irrigable  and  eligible  to  receive  irrigation 
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water.  Some  years  subsequent  to  this 
determination.  Farmer  R  installed  a  center 
pivot  irrigation  system  and  now  irrigates  160 
acres  with  the  same  amount  of  water  as  he 
once  used  to  irrigate  1 20  acres.  For  purposes 
of  ownership  entitlement  under  the  RRA,  all 
160  acres  must  be  counted. 

Comments  Concerning  §  426.S — 
Ovmership  Entitlement 

General 

Comment:  Why  is  the  government 
trying  to  get  formers  to  reduce  their 
landholdings  down  to  960  acres? 

Response:  The  acreage  limitations 
place  no  restrictions  on  how  much  land 
a  former  owns  or  leases.  Rather,  it  limits 
how  much  owned  land  may  receive 
irrigation  water  and  how  much  leased 
land  may  receive  such  water  at 
subsidized  rates.  The  concept  of 
limiting  owned  land  that  can  receive 
irrigation  water  has  been  in  existence 
since  1902.  OriginaUy  that  provision 
was  intended  to  restrict  land 
speculation  at  Reclamation  irrigation 
projects.  The  concept  of  limiting  the 
amount  of  leased  land  that  can  receive 
irrigation  water  at  a  subsidized  rate  was 
enacted  in  1982.  These  regulations  do 
not  provide  for  any  new  limitations  on 
owned  or  leased  land. 

Comment:  If  ownership  entitlements 
are  not  violated,  the  landowner  can 
receive  irrigation  water,  but  at  the  full- 
cost  rate,  plus  administrative  fee  which 
is  the  actual  cost  of  delivering  the  water, 
including  the  cost  of  constructing 
project  focilities  and  interest  on  those 
expenditiues. 

Response:  This  commenter  appears  to 
suggest  that  landowners  are  entitled  to 
or  willing  to  receive  Reclamation 
irrigation  water  on  ehgible  land 
provided  they  pay  the  full-cost  rates. 
Only  limited  recipients  have  ownership 
entitlements  that  are  higher  than 
nonfull-cost  entitlements.  In  the  case  of 
limited  recipients,  they  may  receive 
water  at  the  full-cost  rate  if  they  exceed 
their  nonfull-cost  entitlement,  but  that 
does  not  include  the  administrative  fee 
(see  §  426.20).  What  the  respondent 
beheves  is  part  of  the  administrative  fee 
is  in  actuality  part  of  the  full-cost  rate. 

Section  426.5(a) 

Comment:  Prior  law  partnerships 
where  the  partners  have  imequal 
interests,  but  which  are  separate  and 
alienable,  have  an  entitlement 
determined  by  the  relative  interest  held 
by  the  partners.  The  partner  with  the 
largest  percentage  interest  in  the 
partnership  is  entitled  to  hold  160  acres 
through  the  partnership.  Partners  with 
lesser  percentage  interests  are  entitled  to 
hold  a  proportional  amount  of  land 
through  the  partnership.  It  may  clarify 


the  intent  here  to  simply  delete  the 
reference  to  equal  interest,  leaving  the 
requirement  that  the  partnership 
interest  be  separable  and  alienable. 

Response:  Reclamation  wants  to  make 
it  clear  that  the  only  prior  law 
partnerships  that  may  benefit  from  160 
acre  entitlement  per  part  owner  are 
those  that  have  separable,  alienable,  and 
equal  interests.  If  Reclamation  allowed 
partnerships  with  unequal  interest  to 
benefit  from  the  160-acre  per  part  owner 
arrangement,  some  part  owners  could 
receive  benefits  to  which  they  are  not 
entitled.  Section  426.5(d)(3)  was  added 
to  explain  what  will  happen  if  the  -. 
interests  are  not  equal. 


Section  426.6 
Pricing 


Leasing  and  Full-CoBt 


Section  426.6  in  the  prior  regulations. 
Ownership  entitlement,  is  renumbered 
as  S  426.5.  The  new  §  426.6,  Leasing  and 
full-cost  pricing,  rmlaces  §  426.7  of  the 
prior  regulations.  Inis  section  describes 
the  conditions  imder  which  full-cost 
charges  are  applied  and  describes  how 
full-cost  rates  are  determined.  No 
substantive  change  to  these  provisions 
is  intended. 

The  paragraph  in  the  prior  regulation 
on  what  constitutes  a  lease  has  been 
deleted  because  it  more  properly 
belongs  in  the  definition  section.  As  in 
the  proposed  rules,  the  term  irrigation 
land  is  used  more  extensively  in  the 
discussion  of  nonfull-cost  entitlements, 
as  compared  to  the  prior  rules.  The 
reference  to  exempt  land  that  was 
included  in  the  prior  rules  is  deleted 
since  use  of  the  term  irrigation  land 
automatically  excludes  exempt  land. 

Under  the  disciission  of  nonfull-cost 
entitlements  of  quahfied,  limited,  and 
prior  law  recipients,  the  sentences 
found  in  the  prior  rules  describing 
various  types  of  land  not  subject  to  full- 
cost  pricing  have  been  deleted  to 
eUminate  redimdancy  with  other 
sections.  As  in  the  proposed  rules,  land 
subject  to  recordable  contracts  is  no 
longer  addressed  in  this  section,  but  is 
solely  discussed  in  §426.12;  exempt 
land  is  no  longer  disctissed  in  this 
section  because  it  has  been  excluded 
through  use  of  the  term  irrigation  land; 
and  involimtarily  acquired  land  is  no 
longer  discussed  in  this  section,  but  is 
solely  addressed  in  §426.14. 

The  paragraph  foimd  in  the  prior 
rules  on  multidistrict  landholdings  is 
deleted  because  it  is  redundant  with  the 
discussion  of  this  topic  in  §426.3. 

Paragraph  (a)  details  what 
requirements  a  lease  must  meet.  If  a 
lease  does  not  meet  one  or  more 
requirements  of  a  lease,  then  the  land  is 
ineligible  to  receive  irrigation  water.  As 
such,  the  district  may  not  deliver 


irrigation  water  to  the  land  and  the 
landholder(s)  may  not  accept  delivery  of 
such  water.  Reclamation,  however,  will 
attribute  that  land  to  the  would-be 
lessee's  nonfull-cost  entitlement  The 
proposed  rule  added  to  the 
requirements  found  in  the  prior  rules. 
These  additional  requirements  include: 
a  legal  description  of  the  land;  the  lease 
must  be  signed  by  all  parties  to  the 
lease;  and  the  lease  must  include  the 
dates  of  signatiires.  The  final  rules  do 
not  include  the  signature  date 
requirement,  and  specify  that  the  legal 
description  need  not  be  any  more 
specific  than  that  required  to  be 
included  on  the  RRA  forms.  The  final 
rules  also  specify  that  leases  in  effect  on 
the  effective  date  of  these  regulations  do 
not  have  to  meet  these  two  new 
requirements  until  such  leases  are 
renewed. 

Paragraph  (b)  details  the  nonfull-cost 
entitlements  for  qualified,  limited,  and 
prior  law  recipients.  Paragraph  (c) 
details  how  the  nonfiill-cost  entitlement 
will  be  applied,  while  paragraph  (d) 
details  w^at  types  of  land  will  be 
coimted  in  determining  if  a  landholder 
has  exceeded  a  nonfull-cost  entitlement. 

Paragraph  (e)  examines  what  land 
may  be  included  in  selecting  nonfull- 
cost  and  full-cost  land.  A  revision  to 
what  had  been  included  in  (e)(2)  of  the 
proposed  rules  was  made  to  explain  that 
the  selection  of  full-cost  and  nonfull- 
cost  land  is  binding  after  irrigation 
water  is  received  on  a  parcel  until  the 
landholder  has  completed  receiving 
irrigation  water  westwide  for  the  water 
year.  This  language  replaces  the 
proposed  version  that  made  the 
selection  binding  for  the  remainder  of 
the  water  year. 

Paragraph  (f)  states  that  if  land  is 
selected  as  full-cost,  that  selection  is 
binding  on  all  landholders.  Paragraph 
(g)  discusses  how  land  that  is  subleased 
is  treated. 

Paragraph  (h)  provides  how  full-cost 
charges  are  calculated,  while  paragraph 
(i)  discusses  how  full-cost  rates  are 
levied  on  a  per-acre  basis  and  a  per  acre- 
foot  basis. 

Paragraph  (j)  provides  for  the 
disposition  of  revenues  obtained 
through  fuU-cost  pricing.  This 
paragraph  has  been  changed  from  the 
proposed  vereion  to  provide  in  (j){l)(iii) 
that  any  capital  component  of  full-cost 
revenues  will  be  credited  to  project 
repayment  where  applicable.  In 
addition,  (j)(2)  has  been  revised  in  the 
final  version  to  state  that  certain  charges 
assessed  by  the  district  will  not  have  to 
be  turned  over  to  Reclamation,  when 
such  assessments  were  made  through  an 
illegal  delivery  of  irrigation  water. 
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The  following  examples  illustrate  the 
application  of  §  426.6: 

£iciiinpie  f  I  ^.  Fanner  A,  a  qualified 
lecipient,  receives  irrigation  water  on  900  of 
the  960  acres  of  nonexempt  land  in  his 
ownership  in  District  X.  Fanner  A  leases  and 
receives  irrigation  water  on  another  320  acres 
in  IDistrict  Y.  Since  Fanner  A  receives  water 
on  260  acres  over  and  above  his  nonfull-cost 
entitlement,  he  must  select  260  acres  of 
owned  land,  leased  land,  or  a  combination  of 
both,  and  pay  the  full-cost  rate  for  water 
delivered  to  that  land. 

Example  (2).  Farmer  B,  a  qualified 
recipient,  owns  and  receives  irrigation  water 
on  960  acres  in  District  X.  Farmer  B  decides 
to  lease  all  960  acres  to  another  qualified 
recipient.  Farmer  C.  Farmer  C,  however, 
already  farms  960  acres  receiving  irrigation 
water.  Therefore,  Farmer  C  would  be  eligible 
for  nonfull-cost  rate  irrigation  water  on  only 
960  acres  of  the  1,920  acres  he  is  forming. 

Example  (3).  Farmer  D  has  made  an 
iiievocaible  election  and  owns  and  receives 
irrigation  water  on  960  acres.  Fanner  E  is 
sul^ect  to  prior  law  and  owns  and  receives 
water  on  160  acres.  Fanner  D  hires  Farmer 
B  to  operate  Farmer  D's  equipment  in 
perfonnance  of  all  the  physical  farm  work  on 
Farmer  D's  960  acres.  Farmer  E  receives 
compensation  for  such  services,  which  does 
not  consist  of  a  share  of  the  crop  and  is  not 
based,  in  advance,  on  the  degree  of  economic 
success  or  failure  of  the  production  or 
mariceting  of  the  crop.  This  arrangement 
between  Farmer  D  and  Farmer  B  does  not  . 
constitute  a  lease  because  Farmer  D  has 
retained  the  econmnic  risk.  Accordingly, 
Fanner  E  does  not  have  to  count  Parmer  D's 
960  acres  against  his  nonfull-cost 
entitlement 

Example  (4).  Assume  the  same  facts  as  in 
example  3  of  this  section,  except  that  Farmer 
E  receives  a  portion  of  the  crop  for  her 
services.  This  arrangement  between  Farmer  D 
and  Farmer  E  constitutes  a  lease  because  it 
constitutes  sharecrapping,  and  all 
sharecropping  arrangements  are  considered 
to  be  leases.  llierefOTe,  Farmer  E  has 
exceeded  her  nonfull-cost  entitlement  by  960 
acres  and  must  pay  full  cost  for  water 
delivered  to  960  acres  of  her  landholding. 

Example  (5).  Landholder  F,  a  qualified 
recipient  receives  irrigation  water  on  960 
acres  of  owned  land  in  District  X  and  800 
acres  leased  in  District  Y.  At  the  b^inning 
of  the  water  year.  Landholder  F  selects  360 
owned  acres  plus  600  leased  acres  to  receive 
irrigation  water  at  the  nonfull-cost  rate.  He 
pajrs  the  hill-cost  rate  for  water  delivered  to 
the  remaining  800  acres.  In  July,  Landholder 
F  terminates  the  lease  on  the  600  acres  of 
leased  land  which  are  part  of  his  nonfuU-ccst 
entitlement  However,  since  nonfull-cost 
acreage  is  counted  against  one's  entitlement 
on  a  cuinulative  basis  during  any  1  water 
year,  Landholder  F  has  already  reached  the 
limits  of  his  nonfull-cost  entitlement  for  this 
water  year.  Therefore,  Landholder  F  may  not 
replace  in  that  water  year  those  600  nonfull- 
cost  acres,  even  though  they  no  longer 
receive  irrigation  water,  with  600  acres  from 
his  full-cost  land.  Landholder  F  also  must 
pay  the  full-cost  rate  for  irrigation  water 
delivered  to  any  new  land  he  irrigates  during 
that  water  year- 


Eimmfde  (6).  Mr.  and  Mrs.  G  own  320  acres 
of  eligible  land  in  each  of  two  districts  and 
160  acres  in  a  third  district  All  three  districts 
remain  subject  to  prior  laws  as  do  Mr.  and 
Mrs.  G.  All  of  this  land  was  purchased  prior 
to  December  6, 1979.  In  addition,  Mr.  and 
Mrs.  G  lease  100  acres  from  another  party. 
All  800  acres  of  owned  land  is  eligible  to 
receive  irrigation  water  at  the  regcdar  contract 
rate,  because  it  is  within  the  couple's  320- 
acre  per  district  entitlement  &»  land 
purchased  before  December  6, 1979. 
However,  the  100  leased  acres  can  receive 
irrigation  water  only  at  the  full-cost  rate, 
because  it  exceeds  the  couple's  maximum 
nonfull-cost  entitlement  of  320  acres.  The 
fact  that  the  couple's  owned  land  was 
acquired  prior  to  December  6, 1979,  has  no 
bearing  on  their  nonfull-cost  mtitlement 
amputation. 

Example  (7).  ABC  Farms,  ao  entity 
benefitting  mofe  than  25  natural  persons, 
remains  under  prior  law.  It  owns  and  was 
receiving  irrigation  water  on  160  acres  in 
District  X  prior  to  October  1, 1981.  ABC 
Farms  also  owns  and  irrigates  480  acres  in 
another  pricn^  law  district  which  are  subject 
to  a  recordable  contract.  ABC  Farms  may 
continue  to  receive  irrigation  water  at  the 
nonhill-cost  rate  on  its  entire  landholding 
until  the  end  of  the  reccndable  contract 
period.  At  that  time,  if  ABC  Farms  remains 
under  ptiat  law,  only  160  acres  in  District  X 
may  continue  to  receive  irrigation  water.  If 
ABC  Farms  makes  an  irrevocable  election 
pricv  to  the  maturity  of  the  recordable 
contract,  it  may  amend  the  recordable 
contract  to  allow  it  to  own  and  receive 
irrigation  water  on  all  640  acres  owned. 
Upon  electing,  ABC  Farms  may  receive 
irrigation  water  at  the  nonfiiU-oost  rate  on 
320  acres,  but  it  must  pay  the  full-cost  rate 
on  the  320  acres  by  which  it  has  exceeded 
its  nonfull-cost  entitlement 

Example  (8).  CDE  Farms,  a  limited 
recipient  o%vns  640  acres  of  land  eligible  to 
receive  irrigation  water.  The  purchase  of  the 
land  took  place  after  October  1, 1981,  and 
CDE  Farms  was  not  receiving  irrigation  Mrater 
on  any  other  land  on  or  before  October  1, 
1981.  Therefore,  in  order  for  CDE  Farms  to 
receive  irrigation  water  for  any  nonexempt 
land,  it  must  pay  the  full-cost  rate  for  that 
water. 

Example  (9).  The  XYZ  Corporation,  a 
limited  recipient  owns  640  acres  of  irrigation 
land  in  District  A.  Since  the  corporation  was 
receiving  irrigation  water  prior  to  October  1, 
1981,  it  is  entitled  to  irrigate  320  acres  at  the 
nonfull-cost  rate  and  320  acres  at  the  foil-cost 
rate.  If  the  corporation  were  to  lease  the 
owned  land  subject  to  full  cost  to  another 
landholder,  the  full-cost  rate  would  still 
apply. 

Exaihple(lO).  Farmo'  I  and  his  wife  lease 
640  acres  of  irrigation  land  in  District  X  and 
another  640  aciey  of  irrigation  land  in  District 
Y.  Districts  X  and  Y  have  not  amended  their 
contracts  to  become  subject  to  the 
discretionary  provisions  and  Parmer  I  and  his 
wife  have  not  made  an  irrevocable  election.     . 
Since  the  couple  has  exceeded  their  320-acre 
nonfull-cost  entitlement  by  960  acres,  Farmer 
I  and  his  wife  must  select  960  acres  in  their 
landholding  and  pay  the  full-cost  rate  for 
water  delivered  to  that  land. 


Example  (11).  Four  brothers  hold  equal, 
seperable,  and  alienable  interests  in  a 
partnership  they  formed.  The  partnership 
owns  160  acres  of  irrigation  land  in  District 
X  and  also  leases  anoQter  320  acres  from 
another  party  in  District  Y.  The  partnership 
and  both  districts  remain  subject  to  prior  law. 
Since  the  partnerehip's  landholding  is  within 
its  640-acre  nonfoU-cost  entitlement  (160 
times  4),  no  full-cost  charges  will  be  assessed 
to  water  delivered  tp  any  land  in  the  holding. 

Example  (12).  Farmer  J,  a  prior  law 
recipient,  owns  5,000  acres  of  irrigation  land 
in  District  X,  4,900  of  which  are  under  < 
recordable  contract  He  also  receives 
irrigation  water  on  another  320  acres  whidi 
he  leases  in  this  same  district  Thus,  Farmer 
)  is  receiving  irrigation  water  on  5,160  acres 
(5,320  minus  160)  in  excess  of  his  nonfull- 
cost  entidement  However,  his  recoidable 
contract  land  is  not  subject  to  full-cost 
pricing;  therefore.  Farmer  J  must  select  260 
acres  (5,160  minus  4,900)  for  foil-cost 
pricing.  Although  his  recordable  contracT 
land  is  not  subject  to  full-cost  pricing.  Farmer 
J  may,  at  his  option,  select  part  or  all  of  the 
260  full-cost  acres  from  the  land  under 
recordable  contract  in  lieu  of  his  nonexcess 
w  leased  land. 

Example  (13).  Farmer  K,  a  qualified 
recipient  owns  960  acres  receiving  irrigation 
vrater  in  Alpha  Irrigation  District.  Farmer  K 
also  leases  100  acres  receiving  irrigation 
water  in  Alpha  Irrigation  District  from 
another  peily.  Alpha  Irrigation  District's 
repayment  contract  specifies  an  annual 
assessment  of  S5  per  irrigable  acre.  Alpha 
Irrigation  District's  annual  full-cost  rate  is 
calculated  to  be  $15  per  irrigable  acre. 
Therefore,  Farmer  K's  total  water  charge  for 
thst  year  is  (960  acres  times  fS)  pliu  (100 
acres  times  $15),  for  a  total  of  $6,300. 

Conunents  Concerning  §426.6— Leasing 
and  Full-Cost  Pricing 

General 

Comment:  Family  Eann  ownoships 
should  generally  be  excluded  from  hdl- 
cost  pricing. 

Response:  The  RRA  does  not  include 
an  exemption  from  application  of  the 
nonfull-cost  mititlenuBnts  for  family 
farms.  However,  most  family  £ums  do 
not  exceed  the  nonfull-cost  entitlement 
level;  therefore,  the  majority  do  not  face 
application  of  full-cost  pricing. 

(Comment:  The  definition  of  leasing 
should  be  coordinated  with  that  tised  by 
the  Farm  Service  Agency  (FSA).  FSA 
will  not  allow  10-year  leases. 

Response:  Reclamation  works  with 
other  Federal  agencies  to  the  greatest 
extent  possible  to  facilitate  consistent 
program  administration  and 
enforcement.  However,  the  purposes  of 
Reclamation's  and  FSA's  programs  are 
different.  The  acreage  limitation 
program  is  intended  to  limit  the 
distribution  of  benefits  (irrigation  water) 
that  is  otherwise  generally  available. 
"ttie  programs  provided  by  the 
Department  of  Agricultiue  generally 
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provide  fanners,  in  the  fonn  of  cn^ 
payments,  benefits  that  are  not 
othenvtea  available.  As  for  the  length  of 
the  lease,  the  RRA.  specifically  allows 
for  long  term  leases  (up  to  10  years, 
except  for  perennial  crops  that  can  be 
fior  up  to  25  years  depending  on  the 
crop),  but  does  not  require  any 

miTiimiim  tsnn. 

Ckumnent:  The  annua]  reports  of 
acreage  owned  and/or  leased  should  be 
made  available  for  public  review.  That 
is  the  only  way  it  can  be  determined  if 
lessees  are  within  the  limitations. 

Response:  Reclamation  does  not 
prepare  an  annual  report  of  acreage 
owned  or  leased.  The  preparation  of 
such  a  report  would  be  expensive  and 
there  has  been  no  interest  in  such  a 
report  ganaially  eaquoaaed  by  the 
public.  '  f^'!f 

Cdaanent:  Any  incraaae  in  fuBoMt 
revanuaa  should  be  used  for  rural 
conununity  davelopment  where  the 
proposed  rules  have  an  impact  on  the 
community. 

Response:  Redamatiaa  does  not  have 
the  aitthority  to  expend  funds  for 
purposes  that  are  not  authiadzed  or 
appropriated  by  the  Congress. 
Generally,  all  monies  received  are 
credited  to  the  Reclamation  Fund. 

Section  426.6(a) 

Conunent:  The  proposed  rules 
eniunerate  seven  conditions  or 
requirements  for  a  lease.  The 
requirements  are  very  specific  and  rigid 
and  seem  to  go  beyond  Reclamatiott's 
legitimate  intnest  in  being  able  to 
establish  the  existence  of  a  bona-fide 
lease.  It  may  be  more  practical  and 
realistic  to  view  these  factors  as  what 
may  be  considered  in  the  review  of  a 
lease  instrument.  Reclamation  should 
allow  itself  and  the  landholdw  some 
flexibility  in  this  area. 

Response:  The  RRA  provides  that 
leases  must  be  in  writing  and  must  not 
exceed  certain  time  limitations.  In 
addititm.  Section  206  of  the  RRA 
reqiiires  lessees  to  tell  Reclamation 
about  their  lease,  including  the  term  of 
the  lease,  the  nimiber  of  acres  leased 
and  whether  the  rent  paid  reflects  the 
reasonable  value  of  the  irrigation  water 
to  the  productivity  of  the  land. 
Reclamation  needs  to  establish  the 
effective  date,  legal  description,  people 
involved  in  the  lease,  and  values,  in 
order  to  verify  the  information  required 
by  the  statute  and  to  eSactively 
administer  the  program. 

Comment:  Several  commentere    • 
requested  that  Reclamation  delete  or 
amend  certain  of  the  requirements  a 
lease  must  meet.  These  included  the 
deletion  of  the  signature  dates 
requirement,  clarification  of  what  would 


be  an  acceptable  legal  description,  and 
changes  to  the  requirement  concerning 
dates  when  rent  is  due. 

Response:  The  requirement  for 
signature  dates  has  been  deleted.  The 
other  suggested  changes  have  been 
accommodated  with  some  minor 
modifications,  since  the  changes  can  be 
made  without  affecting  Rerlamati<m's 
ability  to  administer  and  enforce  the 
program. 

Comment:  The  RRA  and  §  426.7 
require  a  lease  to  be  in  writing  even  if 
it  is  not  for  more  than  1  year.  This 
requirement  coptravenes  State  law  diet 
allows  oral  leases  provided  they  do  not 
exceed  1  jrear  in  length. 

Responu:  Section  227  of  the  RRA 
specifically  states  that  all  leases  must  be 
in  writing.  No  exceptions  are  made  for 
leases  that  have  a  tenn  of  less  than  1 
year.  Therefore,  if  a  lessee  wants  to 
receive  irrigation  water  from 
Reclamation,  then  the  lease  must  be  in 
writing. 

Comment  This  provision  should 
specify  whether  leases  currently  in 
effect  prior  to  die  efisctive  date  of  these 
regulati<ms  must  uoufurm  to  the 
conditions  set  for  them  in  §  426.6(a). 
WiO  the  new  requirements  be  applied 
retroactively? 

Response:  Most  of  the  conditions 
listed  have  not  changed  finm  the  prior 
rules  and.  therefrae.  Reclamation  has 
provided  no  grace  'period  for  thoae 
conditions.  However,  Reclamation  has 
added  §  426.6(a)(8)  that  exempts  leases 
in  existence  on  the  effective  date  of 
these  regulations  from  meeting  two  of 
the  conmtions  until  such  leases  are 
renewed.  These  conditions  are  the 
signature  and  legal  description 
requirements. 

Comment:  What  happens  if  a  lease  is 
not  in  writing?  What  if  some  of  the  other 
lease  reqiiirements  are  not  met? 

Response:  The  lease  woidd  not  be  a 
valid  lease  for  acreage  limitation 
piuposes.  Typically,  Reclamation  would 
provide  an  opportimity  for  the  problem 
to  be  comcted.  If  the  problem  is  not 
rectified,  then  the  land  would  be 
ineligible  to  receive  irrigation  water.  In 
addition,  the  compeniuition  rate  would 
be  applied  to  any  irrigation  water 
previously  delivered  under  the  lease  to 
the  land  in  question  because  the  land 
was  not  eligiUe  to  receive  irrigation 
watOT. 

Comment:  So  long  as  there  is  no 
attempt  to  defraud,  any  parties  to  a  lease 
shoidd  be  given  30  days  to  amend  a 
lease  that  foils  to  fully  comply  with 
these  requirements. 

Response:  Reclamation's  policy  i»to 
provide  a  3D-day  opportunity  to  correct 
leases  that  do  not  meet  certain 
requirements. 


Section  428.6(e)- 

Comment:  Section  426.6(e)(2)  creetes 
a  problem  due  to  the  difference  between 
"crop  year"  and  "water  year."  The 
proposed  rule  would  limit  redesignation 
to  a  particular  water  year  and  wwld 
appear  to  preclude  m  impede  lease 
changes  at  any  time  of  the  year  other 
than  the  end  of  the  water  year.  This 
should  be  changed  to  prbvide  that  a 
redesignation  is  pennitted  once  a  year, 
without  limitation  to  a^crop  year,  water 
year,  or  calendar  year. 

Response:  In  order  to  be  sure  the 
readers  of  this  Preamble  are  not 
confused,  the  term  redesignation  applies 
to  excess  land.  Redesignations  are  not 
permitted  unless  the  criteria  provided  in 
§  426.12-£xoess  Land-are  met 
Reclamation  believes  the  commenter  is 
in  foct  jefening  to  the  reselectian  of 
nonfiill-co^  and  fidl-coat  land. 
Reclamation  has  retained  the  term 
"wato*  year,"  as  that  is  the  term  used  in 
the  prior  rules.  However,  Reclamation 
has  defined  that  term  in  the  definitions 
section  ($426.2),  and  made  it  dear  in 
$426.6(eX2)  that  once  a  landholder  has 
completed  receiving  irrigation  water 
westwide  fior  a  water  year,  the  selection 
of  nonfull-Gost  land  can  be  changed. 

To  allow  reseleeticms  of  land  any  time 
during  the  year,  after  the  landholder  has 
started  to  reoeive  irrigation  water  on  the 
land,  and  at  a  time  chosen  by  each 
landholder  would  make  the  program 
extremely  hard  to  administer  both  by 
the  districts  and  Reclamation.  Such  a 
diange  would  allow  each  landholder  to 
define  his  or  her  own  water  year  for 
purposes  of  application  of  the  nonfull- 
cost  entitiement  Thus,  Reclamation  and 
districts  would  have  to  tnck  each 
landholder's  "year"  to  ensure  a 
landholder  did  not  receive  benefits  to 
which  he  or  she  is  not  entitied. 

Comment:  Some  commentere  noted 
that  a  former  should  be  able  to  irrigate 
two  crops  in  any  1  calendar  year, 
receiving  water  on  the  same  land.  In 
fact,  the  rules  shoiild  take  into 
consideration  cumulative  counting  of 
acres  where  2  crop  yean  overlap  in  a 
calendar  year. 

Response:  Reclamation's  regulations 
do  not  address  the  niunber  of  crops 
which  may  be  raised  in  1  year.  Acreage 
limitations  apply  to  the  landholding, 
not  to  the  amount  of  irrigation  water  a 
landholder  may  receive.  The  acreage 
limitation  provisions  do  not  restrict  the 
delivery  of  irrigation  water  to  any 
acreage  that  is  eligible  land,  regardless 
of  the  niunber  of  crops  planted  in  any 
1  year. 

Section  426.6(h) 

Comment:  A  full-cost  rate  with  no 
interest  subsidy  should  be  developed 
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and  applied  to  all  foreign  investors  and 
corporaticHis. 

Response:  The  full-cost  rate  is  defined 
by  the  RRA.  Reclamation  lacks  authority 
to  develop  additional  full-cost  rates  to 
be  applied  to  select  groups  of 
lancUtolders. 

Sectim  426.6(j) 

Conunent:  This  section  of  the  •-  >• 

regulations  should  be  clarified  that  for 
revenues  collected  through  full-cost 
pricing,  the  capital  component  of  any 
such  rate  should  be  credited  to  project 
repayment  if  applicable  and  not 
recovered  to  the  Reclamation  Fund. 

Response:  This  suggestion  is 
consistent  with  Reclamation  practice. 
Reclamation  added  to  §  426.6(j)(l)(iii)  to 
make  it  clear  that  the  capital  component 
is  to  be  credited  to  projoct  repayment  if 
consistent  with  contract,  statute,  and 
regulation.  ^  "      . 

Section  428.7    T^vsti 

Section  426,7  of  the  priw  regulations. 
Leasing  and  full-cost  pricing,  is 
renumbered  as  §  426.6.  Section  426.7, 
Trusts,  is  a  new  section  devoted  to 
describing  the  requirements  for  trusts 
and  how  land  held  in  trust  will  be 
attributed  for  acreage  limitation 
purposes.  Generally,  this  new  section 
does  not  alter  existing  Reclamation 
policy  regarding  trusts,  but  includes 
some  existing  policies  that  are  not  .^ 
referenced  in  the  prior  regulations: ' 
specifically,  attribution  of  land  held  in 
trust  if  the  trust  does  not  meet 
requirements  specified  in  the 
regcdations.  Any  changes  between  the 
proposed  and  final  regulations  are  noted 
below.  In  addition,  Reclamation  is 
publishing  an  advance  notice  of 
proposed  rulemaking  to  solicit 
comments  on  future  changes  to  rules 
regarding  trusts. 

During  this  rulonaking.  Reclamation 
received  a  number  of  coraments 
regarding  the  compliance  of  large  trusts 
with  the  acreage  limitation  provisions  of 
the  RRA.  Comments  expressed  a  variety 
of  viewpcnnts,  including  the  assertion 
that  some  trusts  with  landholdings  in 
excess  of  960  acres  may  circumvent  the 
requirements  of  Federal  reclamation 
laws.  Through  the  advance  notice  of 
proposed  rulemaking,  the  Department 
will  invite  comments  and  suggestions 
on:  (1)  Whether  to  limit  nonfull-cost 
water  deliveries  to  large  trust 
arrangements  that  exceed  960  acres;  (2) 
the  criteria  used  to  determine  whether 
landholdings  (owned  and  leased  land) 
in  excess  of  960  acres  total,  operated 
under  a  trust  agreement,  should  be  - 
eligible  to  receive  non-full  cost  water 
deliveries;  (3)  whether  Reclamation 
project  non-fiill  cost  water  deliveries  to 


such  large  scale  trusts  are  consistent 
with  the  primnples  of  Federal 
reclamation  law;  (4)  the  appropriate 
criteria  and  standards  to  be  applied  to 
such  trusts,  implementation  of  the 
criteria  and  standards;  and  (5)  the  extent 
of  the  Department's  statutory  authority 
to  address  this  issue.  For  example,  what 
is  the  extent  of  the  Department's  legal 
authority  to  regulate:  (a)  future  trusts, 
(b)  trusts  established  from  1982  to  the 
present,  and  (c)  trusts  established  prior 
to  1982.  See  today's  notice  in  the 
Federal  Rflcister. 

Paragraph  (a)  defines  the  three 
categcHies  of  trusts:  irrevocable;  grantor 
revocable;  and  otherwise  revocable.  The 
final  rules  add  to  the  definition  of 
imvocable  trust  to  make  clear  that  if, 
upon  twmination  of  the  trust,  the  lands 
held  by  trust  will  return  to  the  grantor, 
then  the  trust  must  be  considered  to  be 
a  grantor  revocable  trust  for  acreage 
limitation  purposes.  The  definition  of 
grantor  revocable  trust  has  also  been 
revised  in  the  final  rules  to  make  it 
consistent  with  the  other  definitions  in 
this  paragraph. 

The  e&cts  of  inclusion  or  absence  of 
required  elements  of  each  category  of 
trust  are  described  in  paragraph  (b). 

Paragraph  (b)(l}  establishes  that  land 
held  by  an  irrevocable  trust  will  be 
attributed  to  the  trust's  beneficiaries, 
provided  that  the  trust  agreement  is  in 
writing,  and  the  beneficiaries  and  their 
interests  are  identified.  Otherwise,  the 
land  will  be  attributed  to  the  trustee. 

Paragraph  (b)(2)  describes  attribution 
of  land  held  in  a  revocable  trust  that 
provides  for  reversion  of  the  trust  land 
to  the  grantor  upon  revocation.  Land 
held  l^  such  trusts  are  attributed  to  the 
grantor(s)  of  the  trust  in  proportion  to 
the  grantor's  contribution  to  the  trust. 
Su(£  attribution  assimies  the  trust 
agreemmit  is  in  writing  and  the 
following  have  been  identified  in  the 
trust  dociunent:  the  beneficiaries  and 
their  interests;  the  grantor(s)  of  all  land 
held  by  the  trust;  the  conditions  under 
which  the  trust  may  be  revoked  or 
terminated;  and  the  identity  of  the 
recipients  of  the  trust  land  upon 
revocation  or  termination.  If  any  of 
these  requirements  are  not  met,  the  land 
will  be  ineligible  to  receive  irrigation 
water,  imless  the  land  has  already  been 
attributed  to  the  grantor(s)  on  the  RRA 
forms. 

Paragraph  (b)(3)  describes  attribution 
of  land  held  in  revocable  trusts  other 
than  those  covered  under  paragraph 
(b)(2).  If  the  otherwise  revocable  trust 
does  not  specify  its  grantors,  the 
conditions  under  which  it  may  be 
revoked,  or  to  whom  the  land  will  revert 
upon  revocation,  the  land  held  in  trust 
will  be  ineligible  to  receive  irrigation 


watw  until  these  issues  are  resolved.  If 
the  otherwise  revocable  trust  includes 
all  of  the  criteria  listed  in  the  preceding 
sentence,  the  land  held  in  trust  will  be 
attributed  to  the  beneficiaries.  The  only 
exception  is  if  the  otherwise  revocable 
trust  is  not  in  writing  or  does  not 
idfflitiiy  the  beneficiaries  or  the 
beneficiaries'  interests.  Under  such 
circumstances,  the  land  will  be 
attributed  to  the  trustee. 

Paragraph  (c)  was  included  in  the 
final  njdes  to  address  the  concept  of  a 
"class"  of  beneficiaries.  If  the  trust 
doamient  is  specific  as  to  the  beneficial 
interest  to  which  each  member  of  the 
class  will.be  entitled  and  the  members 
of  the  class  are  identifiable,  then 
attribution  will  be  made  to  memben  of 
the  class  who  are  natural  persons  or 
established  legal  entities. 

Paragraph  (a)  describes  how  full-cost 
rates  will  be  assessed  to  certain  grantor 
revocable  trusts. 

The  following  examples  illustrate  the 
application  of  §  426.7: 

Example  (1).  Bank  X  is  the  ttustoS  for  fiw 
irrsvocable  trusts,  each  of  which  has  mote 
than  one  beneficiary.  The  irrevocable  trusts 
contain  1,280,  960, 640,  800,  and  400  acres, 
respsctively,  and  all  meet  the  criteris^et 
forth  in  §  426.7(b)(1).  All  trust  beneficiaries 
are  qualified  recipients,  and  none  has  any 
landholdings  outside  of  the  trusts.  Since  all 
the  trusts'  land  is  ateributable  to  the  trust 
beneficiaries,  and  Reclamation  determines  all 
the  beneficiaries  are  within  their  ownavhip 
and  nonfuU-cost  entitlements,  all  4,080  acres 
in  the  five  irrevocable  trusts  are  eligible  to 
receive  Irrigation  water. 

Example  (2).  Farmer  A,  a  qualified 
recipient,  provides  in  his  will  for  the 
est^lishment  of  a  trust  andjhe  conveyance 
of  640  acres  of  his  land  receiving  irrigation 
water  into  that  trust  for  his  dau^ter  upon  his 
death.  The  trust  meets  the  criteria  set  forth 
in  S  426.7(b)(1).  The  land  is  located  in  a 
district  which  has  amended  its  contract  to 
conform  to  the  discretionary  provisions.  The 
brother,  who  is  designated  as  trustee  for  the 
trusti  owns  800  acres  in  the  same  district 
which  receives  an  irrigation  water  siipply. 
Farmer  A  dies,  and  the  testamentary  trust  be 
has  established  is  activated.  The  trust's  land 
is  attributable  to  the  daughter  as  the  sole  trust 
beneficiary.  Therefore,  the  trust's  land  is 
eligible  to  receive  irrigation  water  at  the 
nonfiill-cost  rate,  assuming  the  daughter  has 
not  exceeded  her  acreage  limitation 
entitlements. 

Example  (3).  Farmer  B.  a  qualified 
recipient,  owns  960  acres  eligible  to  receive 
irrigation  water  in  a  district  subject  to  the 
discretionary  provisions.  He  decides  to  place 
160  acres  of  his  land  in  an  irrevocable  trust 
with  his  daughter  as  the  beneficiary.  The 
trust  agreement  satisfies  the  criteria  of 
S  426.7(b)(l].  The  160  acres  of  trust  land  «irill 
be  attributed  to  the  daughter's  entitlement  if 
she  is  independent.  If  she  is  dependent,  the 
160  acres  of  trust  land  will  be  attributed  to 
Farmer  B  as  her  parent  or  to  the  person  who 
is  acting  as  her  guardian. 
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Example  (4).  ABC  Corporation,  a  prior  law 
radpiaiit,  ectablishes  a  grantor  revocable 
tnist  and  places  160  acres  of  land  receiving 
irrigation  water  in  the  trust  for  the  benefit  of 
).  Jones.  The  trust  agreement  satisfies  all 
criteria  of  §  426.7(b)(2].  Under  the  terms  of 
the  revocable  trust,  the  trust  will  terminate 
and  title  tolhe  160  acres  will  revert  beck  to 
ABC  Corporation  in  10  years.  All  160  acres 
of  the  land  in  trust  are  attributed  both  to  the 
corporation  and  to  the  corporation's 
stockholders  in  proportion  to  the 
stockholders'  percent  of  stock  held  in  the 
corporation. 

Example  (5).  Assiune  the  same  facts  as  in 
Example  4  above,  except  that  Charity  X,  a 
legal  entity  fully  independent  of  ABC 
Corporation,  wUl  receive  the  land  held  in 
trust  upon  terminaticMi.  In  this  example,  the 
trust  is  an  "otherwise  revocable  trust"  rather 
than  a  "grantor  revocable  trust"  The  160 
acres  are  attributed  to  the  beneficiary  of  the 
trust,  ].  Jones. 

Example  (6).  Farmer  C,  a  qualified 
recipient,  places  960  acres  of  land  receiving 
irrigation  water  in  a  trust  for  his  son.  The 
trust  agreement  satisfies  all  criteria  of 
$426. 7(b)(2).  It  provides  that  the  trust  shall 
expire  in  20  years,  and  ownership  of  the  trust 
land  shall  be  vested  in  Corporation  Y.  of 
which  Farmer  C  is  a  part  owner  with  5 
percent  interest.  Because  titie  to  5  percent  of 
the  trust  land  will  revert  indiractiy  to  Farmer 
C  upon  tarmination  of  the  trust,  48  acres  ^060 
times  5  percent)  of  the  trust  land  are 
attributed  to  Farmer  C  The  remaining  912 
acres  of  trust  lend  is  attributable  to  the 
beneficiary  of  the  trust  If  Farmer  C's  interest 
in  COTporation  Y  changes  during  the  term  of 
the  trust,  the  amount  (rf  trust  land  attributed 
to  Farmer  C  will  change  accordingly. 

Comments  Concerning  §  426.7— Trusts 

General 

Comment:  Trusts  should  be  treated  as 
a  legal  entity  subject  to  the  limits  of  the 
RRA. 

Response:  Reclamation  has  not 
accommodated  this  comment  in  the 
final  regulations  at  this  time.  Section 
214  of  the  RRA  expressly  addresses 
trusts  and  exempts  from  the  ownership 
and  nonfull-cost  pricing  limitations  of 
the  Federal  reclamation  law  lands  held 
by  certain  trustees  acting  in  a  fiduciary 
capacity.  Reclamation  intends  to 
address  this  issue,  along  with  related 
Trust  issues  in  a  separate  rulemaking.  In 
this  section  of  the  Federal  Register, 
Reclamation  has  published  an  advance 
notice  of  proposed  rul«naking  which 
soUdts  comments  on  how  to  address 
problems  associated  with  certain  trusts. 

Comment:  The  draft  regulations  do 
not  provide  guidelines  to  determine 
whether  a  minor  child  is  acttially 
independent.  To  allow  income  from  a 
trust  to  be  used  as  the  basis  for 
determining  if  a  child  is  independent 
eviscerates  RRA  Section  202(4) 's 
definition  of  individual  as  a  fanaily  unit 
Reclamation  should  adopt  mechanisms 


that  determine  whether  a  minor  child  is 
actually  independent,  including 
affidavits  as  to  each  minor's 
independent  status,  the  minor's  status 
during  previous  tax  years,  and  copies  of 
tax  returns. 

Response:  The  definition  of  the  temi 
"dependent"  is  based  on  the  Internal 
Revenue  Code  of  1954  (see  §  426.2),  and 
the  interpretation  of  this  term  by  the 
Internal  Revenue  Service  wiU  govon 
Reclamation's  application.  Reclamaticm 
does  require  the  submittal  of  tax  returns 
to  prove  the  independent  status  of 
minor  children. 

Comment:  Class  gifts  should  be- 
allowed  to  be  beneficiaries. 

Response:  This  comment  has  been 
accommodated.  A  new  §  426.7(c)  has 
been  inserted  in  the  rules  that  provides 
for  such  attribution  under  certain 
circumstances. 

Secticm  426.7(a)  '      .  ^ 

Comment:  The  definition  of  an 
irrevocable  trust  as  non-revocable  is 
circular  and  useless. 

Response:  Reclamation  has  examined 
the  definition  of  irrevocable  trust  and 
revised  it  to  remove  the  term 
"nonrevocable"  and  to  specify  that  an 
irrevocable  trust  is  a  trust  that  does  not 
allow  any  individual,  including  the 
grantor  or  beneficiaries,  the  discretion  to 
decide  when  or  luider  what  conditions 
the  trust  terminates.  For  the  purposes  of 
the  acreage  limitation  provisions,  land 
held  in  irrevocable  trusts  cannot  revert 
to  the  grantor. 

Commenf;  The  definition  of        *"■ 
"otherwise  revocable  trust"  has  the  land 
reverting  directly  or  indirectly  to 
someone  other  than  the  grantor.  Since 
that  person  or  persons  never  owned  the 
land  it  cannot  revert  to  them,  rather  the 
land  is  transforred  to  them  upon  "'  ** 
termination. 

Response:  Reclamation  has  revised 
the  definition  to  accommodate  this 
comment. 

Section  426.7(b)  "  ■  . 

Comment:  Trusts  should  not  have  to 
be  submitted  to  Reclamation  for  review 
and  approval. 

Response:  As  imder  the  prior  rules, 
trusts  do  not  have  to  be  submitted  to 
Reclamation  for  review,  unless  the  land 
held  in  the  trust  wiU  be  receiving 
irrigation  water.  The  approval  of  trusts 
by  Reclamation  is  limited  to  ensuring 
that  the  RRA  trust  criteria  have  been 
met.  Reclamation  is  not  interested  in 
any  other  legal  aspects  associated  with 
trusts.  The  information  included  in  a 
trust  is  protected  by  the  Privacy  Act  of 
1974. 

Conmient:  The  prior  regulations  do 
not  attribute  property  held  bf  a  trust  to 


the  trustee.  The  new  regulatitHis  should 
not  do  so  either. 

Response:  The  commenters  are  correct 
in  their  reading  of  the  prior  regulations, 
in  that  the  prior  regulations  did  ncrt 
address  attribution  of  land  held  by  a 
trust  that  does  not  meet  Reclamation's 
trust  criteria.  However,  Reclamation 
poUcy  has  been  to  attribute  land  to  the 
trustee,  the  nominal  holder  of  title,  if 
the  trust  does  not  meet  the  established 
criteria.  If  a  trust  does  not  exist  for 
Reclamation  purposes,  then  the  trustee 
is  not  covered  by  RRA  Section  214. 
Thus,  the  land  held  by  the  trust  is 
counted  against  the  trustee's  acreage 
limitation  entitlements. 

Comment:  Any  attempt  by 
Reclamation  to  attribute  land  to  the 
trustee  will  impose  the  trustee's 
limitation  on  acreage  and  pricing  on  the 
beneficiaries  for  whom  the  trustee  is  the 
fiduciary.  This  will  deprive  the 
beneficiaries  of  their  personal 
entitlement  to  nonfull-cost  project  water 
and  pricing.  This  is  contrary  to  the 
common  law  of  trusts. 

Response:  The  treatment  of  lands  held 
in  trust  is  dictated  by  Section  214  of  the 
RRA,  not  by  the  common  law  of  trusts. 
Section  214  established  criteria  for 
treatment  of  certain  kinds  of  trusts. 
Trusts  that  do  not  meet  those 
requirements  must  be  treated  as 
reqtiired  by  the  RRA.  Accordingly,  the 
nominal  owner  of  the  land  is  attributed 
the  entire  landholding  for  acreage 
limitation  piuposes. 

Comment:  If  the  trustee  serves  as  the 
operator  or  farm  manager  of  trust 
property,  the  acreage  limitations  should 
be  applied  to  the  trustee. 

Response:  The  RRA  does  not  impose 
acreage  limitations  on  farm  operations 
or  management  arrangements,  unless 
they  constitute  leases.  If  a  trustee  was 
fotmd  to  have  leased  the  land  held  in 
trust  from  the  trust,  then  the  acreage 
limitation  would  apply  to  that 
landholder  just  as  they  would  apply  to 
any  other  lessee. 

Comment:  Does  the  use  of  a  formida 
for  identifying  beneficiaries'  interests, 
rather  than  identifying  a  specific 
beneficial  interest  in  acreage,  meet  the 
requirement  that  beneficiaries'  interests 
be  identified? 

Response:  For  trusts  where  attribution 
is  to  the  beneficiaries,  if  the  trust 
document  uses  a  formula  for  identifying 
beneficial  interests,  Reclamatiod  will 
also  use  that  formula  to  attribute 
acreage,  so  long  as  at  any  point  in  time 
the  percentage  of  beneficial  interest 
attributable  to  any  specific  beneficiary 
can  be  readily  determined. 

Commentm  practice,  trusts  are 
provisionally  approved  when  submitted 
to  Reclamation.  If  Reclamation 
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discovers  minor  discrepancies  the 
grantors  or  trustees  are  provided  a 
reasonable  opportunity  to  amoid  or 
restate  the  trust.  This  existing  practice 
should  be  reflected  in  %  426.7. 

Response:  Although  these  practices 
were  not  placed  within  the  rule. 
Reclamation  intends  to  continue  them. 

Sectioii  426.8    Nonresidait  Alims  and 
Foreign  Entities 

Section  426.8  of  the  prior  regulations, 
Operation  and  maintenance  (0&-M) 
charges,  is  renamed  Recovery  of 
operation  and  maintenance  (O^M) 
chaiges  and  reniunbered  as  §  426.23. 
Section  426.8.  Nonresident  aliens  and 
foreign  entities,  is  a  new  section  that 
was  not  included  in  the  proposed 
regulations.  This  section  describes  the 
acreage  limitation  entitlements  of 
nonresident  aliens  and  entities  not 
established  under  State  or  Federal  law. 

Paragraph  (a)  defines  domestic  entity 
and  foreign  entity,  since  those  terms  are 
used  in  this  section. 

Paivgraph  (b)  states  that  nonresident 
ahens  and  foreign  entities  may  not 
receive  irrigation  water  on  land  held 
directly  in  discretionary  districts.  It  also 
states  that  such  landholders  may  hold 
eligible  land  directly  in  prior  law 
districts,  if  the  landholders  have  not 
already  elected  to  conform  to  the 
discretionary  provisions. 

Paragraph  (c)  provides  the  general 
entitlement  for  nonresident  ahms  and 
foreign  entities,  namely,  the  prior  law 
entitlements.  Paragraph  (d)  provides  to 
the  prior  law  entitlement  applicable  to 
certain  nonresident  aliens  and  foreign 
entities.  If  the  nonresident  alien  is  a 
citizen  of,  or  the  entity  has  been 
established  in  a  coimtry  that  has  treaty 
or  other  international  agreements  with 
the  United  States  Government  that 
provide  for  treatment  of  foreign  citizens 
or  entities  like  United  States  citizens  or 
domestic  entities,  then  they  will  be 
treated  as  a  United  States  citizen  or  a 
domestic  entity  with  regard  to  the 
acreage  limitations.  Proof  of  citizenship 
or  the  establishment  of  the  entity  will  be 
required. 

Paragraphs  (d)(3)(i)  throu^  (iv) 
specify  how  nonresident  aliens  and 
foreign  entities  from  coimtries  with 
such  agreements  with  the  United  States 
can  become  subject  to  the  discretionary 
provisions  and  when  irrevocable 
elections  submitted  by  nonresident 
aliens  and  foreign  entities  will  not  be 
approved. 

The  following  examples  illiistrate  the 
application  of  §  426.8: 

Example  (1).  Fanner  P  is  a  citizen  and 
resident  of  Switzerland.  Fanner  F  directly 
owiu  160  acres  of  inigation  land  in  District 
X,  a  district  subject  to  prior  law. 


Subsequently,  District  X  amends  its  contract 
to  confonn  to  the  discretionary  provisions. 
Fanner  F,  as  a  nonresident  alien,  cannot  meet 
the  requirements  of  either  a  qualified 
recipient  or  limited  recipient  For  that 
reason,  and  because  he  owned  the  irrigation 
land  prior  to  the  district's  contract 
amendment,  Fanner  F  may,  as  set  forth  in 
§  426.12(e),  place  the  land  under  record^le 
contract  and  receive  irrigation  water  at  the 
nonfull-co«t  rate  for  5  years.  (If  the  land  were 
not  placed  under  recordable  contract  or  had 
Farmer  F  not  acquired  the  inigation  land 
prior  to  the  district's  contract  amendment, 
the  160  acres  owned  Mrould  be  ineligible  for 
service  until  such  time  as  it  was  sold  or 
otherwise  transferred  to  an  eligible  recipient 
or  Farmer  F  qualifies  as  a  resident  alien  in 
the  United  States.)     . 

Example  (2).  Six  siblings  who  are  citizens 
and  residents  of  Canada  form  a  family 
corporation  registered  in  the  State  of 
Montana  with  each  sibling  holding  equal 
shares  in  the  corporation.  The  corporation 
makes  an  irrevocable  election  and  is 
therefore  a  qualified  recipient  entitled  to 
receive  irrigation  water  on  960  acres  or  less 
of  owned  land.  The  brothers  cannot  meet  the 
requirements  to  be  qualified  recipients  since 
none  are  citizens  of  the  United  States  or 
residents  aliens  thereof.  However,  since 
Canada  has  certain  treaty  commitments  with 
the  United  States  and  the  six  siblings  hold 
the  land  indirectly,  the  six  siblings  will  be 
treated  as  United  States  citizens  for  purposes 
of  applying  the  acreage  limitation  provisions. 
Therefore,  each  sibling  may  make  an 
irrevocable  election  and  indirectly  own  up  to 
800  additional  acres  through  other  entities 
that  would  be  eligible  to  receive  irrigation 
water.  In  a  district  subject  to  the 
discretionary  provisions,  nonresident  aliens 
may  receive  irrigation  water  only  on  lands 
held  through  legal  entities  (i.e.,  indirectly) 
and  may  not  receive  irrigation  water  on  land 
they  hold  directly. 

Example  (3).  Q)E  Development  Company 
is  a  corporation,  incorporated  in  the  Greater 
Antilles,  with  more  than  25  shareholders. 
CDE  Development  Company  buys  160  acres 
in  a  district  which  has  amended  its  contract 
to  conform  to  the  discretionary  provisions. 
However,  unless  and  until  such  time  as  CDE 
Development  Company  establishes  itself  as  a 
legal  entity  under  State  or  Federal  law,  it 
cannot  meet  the  requirements  to  become  a 
limited  recipient,  and  none  of  its  land  held 
direcdy  in  discretionary  districts  is  eligible  to 
receive  irrigation  water. 

Example  (4).  FGH  Corporation  is  owned  by 
more  than  25  stockholdera  and  was 
established  in  Mexico.  I)K  Corporation  is 
registered  in  California  and  is  a  wholly- 
owned  subsidiary  of  FGH  Corporation.  IJK 
owns  640  acres  in  a  district  subject  to  the 
discretionary  provisions.  IJK  is  a  limited 
recipient  that  would  normally  be  eligible  to 
receive  irrigation  water  on  640  acres.  Since 
Mexico  has  a  treaty  with  the  United  States 
whose  terms  require  treatment  of  its  citizens 
like  United  States  citizens,  and  FGH 
Corporation  holds  the  land  indirectly,  PC^ 
Corporation  will  be  treated  as  a  legal  entity 
established  under  State  or  Federal  law  for 
purposes  of  applying  the  acreage  limitation 
provisions.  Tnerafore,  FGH  may  make  an 


irrevocable  election  to  become  a  limited 
recipient  with  an  ownerehip  entitlement  of 
640  acres.  If  FGH  does  not  make  an 
irrevocable  election,  FGH  will  only  have  the 
160-acre  ownership  entitlement  of  a  prior 
law  recipient  corporation  and  only  160  acres 
of  IJK's  owned  land  would  be  eligible  to 
receive  irrigation  water,  the  remaining  480 
acres  would  have  to  be  declared  excess. 

Conunents  Concerning  §  426.8 — 
Nonresident  Aliens  and  Foreign  Entities 

Comment:  EntiUements  for 
nonresident  aliens  should  be  in  its  own 
section. 

Response:  Reclamation  has  adt^ted 
this  suggestion. 

Comment:  Since  the  settl«nent 
contract  did  not  include  a  review  of  the 
nonresident  alien  provisions,  the 
current  regulations  do  not  need  to  1m 
changed. 

Response:  Reclamation  is  not 
restricted  by  the  setUement  contract  as 
to  what  provisions  may  be  revised.  The 
prior  regulations  did  not  address  foreign 
entities  entitiements  and  the  lack  of 
clarity  has  led  to  confusion.  Some 
interpretations  could  place  foreign 
entities  in  a  better  position  than  United 
States  citizens  or  entities  established 
luider  State  or  Federal  law.  That  would 
not  be  consistent  with  United  States 
policy. 

Comment:  Some  commenters 
suggested  that  the  congressional  intent 
was  to  provide  nonresident  aliens  with 
no  federally  subsidized  water  cm  land 
held  directiy  or  indirectly.  Another 
commenter  supported  the  application  of 
prior  law  entitlements  to  nonresident 
aliens  and  foreign  entities  as  provided 
in  the  proposed  rules. 

Response:  Under  prior  law,  there  is  no 
distinction  between  nonresident  aliens, 
foreign  entities,  United  States  citizens, 
resident  aliens,  or  domestic  entities. 
Accordingly,  a  nonresident  alien  or 
ftneign  entity  may  hold  land  as  a  prior 
law  reopient  and  receive  irrigation 
water.  Ine  United  States  Government 
treats  citizens  and  entities  from  other 
countries  that  have  certain  treaties  or 
other  international  agreements  with  the 
United  States  in  the  same  manner  as 
United  States  citizens  or  domestic 
entities.  Reclamation  has  incorporated 
both  of  these  concepts  in  the  final 
regulations. 

Comment:  Many  commenters 
suggested  foreign  ownership  is  not 
restricted  in  the  RRA  and  there  is  no 
statutory  authority  for  placing  a 
restriction  on  the  amount  of  land  a 
nonresident  alien  or  foreign  ^tity  can 
own  through  a  domestic  legal  entity. 

Response:  The  RRA  striclly  addresses 
die  amount  of  land  that  may  receive 
irrigation  water  and  what  rate  must  be 
paid  for  such  deliveries.  While  the  I^IA 
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does  not  address  land  ownership  itself, 
it  does  not  provide  for  land  directly 
held  by  nonresident  aliens  or  entities 
not  established  under  State  or  Federal 
law  in  a  discretionary  district  is 
ineligible  to  receive  irrigation  water. 
This  is  because  nonresident  aliens  and 
entities  not  established  under  State  or 
Federal  law  are  not  Lacluded  in  the 
definitions  of  qualified  and  linuted 
recipients.  If  no  limitation  was  placed 
on  the  amount  of  land  nonresident 
aliens  or  foreign  entities  could  hold  and 
receive  irrigation  water.  United  States 
citizens,  resident  aliens,  and  domestic 
entities  would  be  placed  at  a 
disadvantage  in  their  own  coimtry. 
Reclamation  simply  does  not  believe 
that  is  the  intent  of  the  RRA. 

One  of  the  goals  of  Reclamation's 
reexamination  of  the  ability  of 
nonresident  aliens  and  foreign  entities 
to  receive  water  in  discretionary 
districts  is  to  treat  all  recipients  in  the 
same  manner,  tmless  prohibited  by 
statute.  Section  426.8  accomplishes  that 
goal. 

Comment:  Congress  expressly 
repealed  the  160-acie  limitation. 

Response:  This  statement  is  not 
supported  by  the  statute.  Section  203(b) 
provides  that  districts  and,  thus, 
landholders  who  do  not  conform  to  the 
discretionary  provisions  remain  subject 
to  reclamation  law  in  effect  prior  to  the 
enactment  of  the  RRA.  The  prior  law 
entitlements  remain  available. 

Comment:  One  commenter  suggested 
that  because  Congress  used  the  term 
"natural  persons"  instead  of 
"individuals"  in  the  definition  of 
qualified  and  limited  recipients,  their 
intent  was  not  to  discriminate  against 
nonresident  aliens. 

Response:  Reclamation  disagrees  Mnth 
this  interpretation..  Reclamation 
believes  the  Congress  used  the  term 
"natural  persons"  to  clarify  which 
parties  should  be  counted  in 
determining  if  an  entity  is  a  qualified  or 
limited  recipient 

Comment:  An  alternative  resolution 
may  be  to  limit  the  ownership 
entitlement  of  foreign  corporations  that 
hold  land  indirectly  to  that  allowed 
under  prior  law,  because  foreign 
corporations  do  not  meet  the  definition 
of  "natural  persons"  who  may  have  an 
ownership  interest  in  a  qualified  or 
limited  recipient. 

Response:  Essentially,  this  is  how  the 
proposed  regulations  addressed  foreign 
entities  with  respect  to  acreage 
limitation  statiis.  The  final  regulations 
include  recognition  of  the  requirement 
that  the  United  States  treat  citizens  of 
nations  that  have  certain  treaties  and 
other  international  agreements  with  the 


United  States  like  United  States 
citizens. 

Conunent:  Changing  the  treatment  of 
nonresident  aliens  is  unnecessary, 
violates  the  RRA,  and  discriminates 
against  non-U.S.  citizens  in  violation  of 
the  North  American  Free  Trade 
Agreement  (NAFTA)  and  the  Canada- 
U.S.  Free  Trade  Agreement  (CUSFTA). 

Response:  The  ^lA  does  not  provide 
for  eligibility  of  any  land  held  directly 
in  a  discretionary  district  by  a 
nonresident  alien  or  foreign  entity.  In 
addition,  the  RRA  does  not  allow 
nonresident  aliens  or  foreign  entities  to 
becQime  qualified  or  limited  recipients 
under  any  circumstance. 

However,  in  recognition  of  United 
States  treaties  and  other  international 
agreements.  Reclamation  has  made 
provisions  for  nations  that  have  certain 
treaties  and  other  international 
agreements  with  the  United  States. 
Specifically,  citizens  of  such  nations  or 
entities  established  ib  such  nations  will 
be  treated  as  U.S.  dtizeoa  or  domestic 
entities  in  discretionary  districts  for 
indirectly  held  land. 

Comment:  Congress  rejected  a  bill  in 
1990  that  woiild  have  prevented  the 
delivery  of  Reclamation  water  to  U.S. 
corporations  with  foreign  shareholders 
(passed  House,  not  voted  on  in  the 
Senate).  In  1991,  a  similar  bill  was 
introduced.  The  Commissioner  of 
Reclamation  objected  to  the  provision 
pertaining  to  the  RRA.  The  House 
passed  the  bill,  the  Senate  passed 
another  version,  and  the  bill  itself  never 
came  out  of  conference  committee. 

Response:  The  interpretation  of  the 
RRA  adopted  by  this  rulemaking  is 
consistent  with  the  congressional 
directives  set  forth  in  the  RRA  and  the 
United  States'  international  obligations. 

Comment:  A  1984  Solicitor's  opinion 
states  that  corporations  with  foreign 
ownership  may  elect  to  conform  to  the 
discretionary  provisions. 

Response:  llie  regulations  do  not 
contradict  that  opinion.  The  Solicitor's 
opinion  and  the  regulations  reqiiire  that 
the  electing  entity  is  a  domestic  entity 
if  it  directly  holds  land.  ' 

Comment:  Some  commenters 
suggested  that  Reclamation  should  look- 
through  to  the  ultimate  owner  of  the 
U.S.  entity  and  ignorfrthe  intermediate 
entities,  if  any,  or  simply  ignore  foreign 
part  owners. 

Response:  The  RRA  does  not  provide 
exceptions  for  intermediate  entities  or 
any  part  owners  of  entities.  Reclamation 
looks  at  intermediate  entities  and  part 
owners  to  ensure  that  they  do  not 
exceed  their  acreage  limitation  . 
entitlements. 

Comment:  At  the  very  least,  the  new 
restrictions  should  only  be  applied 


prospectively  to  corporations  that  have 
existing  water  rightslhat  would  be 
curtailed. 

Response:  Since  the  final  regulations 
include  an  exception  recognizing 
certain  treaties  and  other  international 
agreements,  Reclamation  believes  that 
many  of  the  foreign  entities  and 
nonresident  aliens  who  hold  land  will 
not  be  adversely  affected  by  this 
provision.  For  those  few  that  may  be 
affected,  they  are  given  a  S-year  grace 
period  to  address  the  situation, 
provided  the  land  was  purchased  before 
December  IB,  1996  [see  S  426.12(e)(4)]. 
The  grace  period  will  not  begin  prior  to 
the  effective  date  of  these  rules.  During 
and  after  the  grace  period  expires,  the 
sale  price  of  Land  that  becomes  excess 
becaiise  of  this  rulemaking  will  not  be 
restricted. 

Conunent:  Five  years  is  simply  too 
short  a  period  of  time  in  which  to  divest 
landholdings  that  have  been 
accumulated  since  the  enactment  of  the 
RRA  in  reliance  on  the  RRA  and  the 
current  regulations.  At  a  fninimnin, 
these  persons  should  be  allowed  10 
years  to  make  plans  to  dive^  themselves 
of  their  excess  landholdings. 

Response:  This  comment  has  not  been 
accommodated  in  the  final  regulations. 
The  recordable  contract  provision, 
including  the  5-year  limitation,  has  been 
historically  used  to  address  instances 
where  changes  to  the  rules  or  district 
actions  to  conform  to  the  discretionary 
provisions  results  in  land  becoming 
ineligible.  Reclamation  has  encoimtered 
few  situations  where  the  5-year 
limitation  has  caused  problems. 
Reclamation  believes  it  is  fair  to  treat 
nonresident  aliens  and  foreign  entities 
in  the  same  manner  it  has  historically 
treated  United  States  citizens,  resident 
aliens,  and  domestic  entities. 

'  Comment:  The  5-year  grace  period 
and  provision  to  sell  the  land  at  fair 
market  value  does  not  address  the 
situation  where  the  nonresident  alien 
does  not  control  the  domestic  legal 
entity.  In  many  situations  the 
nonresident  alien  or  foreign  entity  may 
not  be  able  to  ensure  the  sale  of  lands. 

Response:  Such  land  Mrill  be  treated  in 
the  same  manner  as  any  other  land  that 
becomes  ineligible  as  a  result  of  these 
regulations.  As  with  any  legal  entity,  if 
a  pari  owner's  acreage  limitation  status 
or  holdings  outside  the  entity  results  in 
the  pari  owner  exceeding  an  entitlement 
because  of  attribution  of  the  entity's 
land,  then  the  entity  may  not  be  able  to 
realize  its  full  entitlement.  Reclamation 
believes  it  is  fair  to  treat  pari  ownership 
by  a  nonresident  alien  or  foreign  entity 
in  the  same  manner  as  all  other  part 
owners. 
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Conunent:  A  commenter  requested 
that  special  consideration  be  provided 
to  nonresident  aliens  who  hold  land  in 
the  Central  Arizona  Pro)ect  on  this 
issue.  Specifically,  the  conunenter 
suggested  that  if  a  nonresident  alien's 
entitlement  is  reduced,  then  in  the 
Central  Arizona  Project  the  nonresident 
alien  whose  land  becomes  ineligible 
should  be  eligible  for  a  10-year 
recordable  contract.  The  commenter 
proposed  this  special  treatment  because 
a  possible  consequence  of  the  proposed 
niles  may  be  the  drilling  of  new  wells 
and  acceleration  of  the  depletion  of  the 
imdergroimd  water  reserves. 

Response:  Section  218  of  the  RRA 
provides  for  recordable  contracts. 
"*  *  *  for  a  period  of  time  not  to 
exceed  10  years  firom  the  date  such 
lands  are  capable  of  being  served  with 
irrigation  water,  as  determined  by  the 
Seoetary."  Accordingly,  land  held  by 
nonresident  aliens  that  becomes 
ineUgible  because  of  the  changes  to  the 
entitlement  for  nonresident  aliens  or 
foreign  entities  will  be  eligible  to  enter 
into  recordable  contracts  as  provided  for 
in  §  426.12(e)(4)  for  5  years  or  the 
difiisrence  between  10  years  and  the 
number  of  years  irrigation  water  has 
been  available  to  the  land  in  question, 
whichever  is  greater. 

Comment:  What  evidence  is  needed 
by  a  district  to  confirm  that  a 
corporation  is  owned  by  more  than  one 
foreign  person? 

Response:  Under  §426.18,  it  is  the 
responsibility  of  each  landholder  to 
complete  the  RRA  forms  completely  and 
accm^tely.  The  district  may  reasonably 
rely  on  the  information  presented  on  the 
forms. 

Comment:  A  nimiber  of  additional 
specific  examples  were  presented  to 
I^lamation  to  be  addressed.  These  are 
addressed  as  follows: 

Example  from  comment:  What  is  the 
entitlement  of  a  domestic  corporation 
which  is  wholly  owned  by  a  foreign 
corporation  which  in  turn  is  wholly 
owned  by  a  foreign  family,  e.g.,  mother, 
father,  daughter,  and  son? 

Response:  In  addressing  this  example 
three  factors  must  be  known:  (1)  What 
is  the  acreage  limitation  status  of  the 
domestic  corporation?  (2)  Was  the 
foreign  entity  established  in  a  nation 
that  meets  the  exceptions  included  in 
§  426.8(d)?  (3)  Are  the  fiamily  members 
citizens  of  a  nation  that  meets  the 
criteria  included  in  §  426.8(d)?  If  the 
foreign  corporation  does  not  meet  the 
criteria,  then  it  would  be  a  prior  law 
recipient  with  acreage  limitation 
entitlements  of  160  acres.  Whether  or 
not  this  status  affects  the  ability  of  the 
domestic  entity  to  realize  its  fidl 
entitlement  woiUd  depend  on  the 


domestic  entity's  acreage  limitation 
status.  If  the  foreign  entity  was 
established  in  a  nation  that  met  the 
criteria  and  it  made  an  irrevocable 
election,  then  it  would  be  a  qualified 
recipient.  Its  ability  to  realize  its  full 
entitlement  would  depend  od  whether 
its  part  owners  also  met  the  critoria. 

Example  from  comment:  What  is  the 
entitlement  ofC^domestic  cor|}oration 
that  is  wholly  owned  by  a  foreign 
corporation  and  the  shares  of  the  foreign 
corporation  are  publicly  traded? 
Reclamation  should  address  the  fact  that 
such  shares  are  commonly  "bearer" 
shares  and  are  not  registered  to 
individuals  or  entities. 

Response:  Reclamation  has  addressed 
the  issue  of  bearer  shares  in  the  past.  If 
an  entity  cannot  identify  its  part 
owners,  as  required  on  the  RRA  forms, 
the  entity  is  ineligible  to  receive 
irrigation  water. 

Sample  from  comment:  What  is  the 
entitlement  of  a  domestic  corporation 
whose  shares  are  publicly  traded,  some 
portion  of  which  are  held  in  "street 
name?" 

Response:  This  would  be  treated  in 
the  same  manner  as  Reclamation  treats 
any  domestic  corporation.  For  example, 
if  that  corporation  is  a  limited  recipient 
and  is  required  to  submit  RRA  forms, 
the  entity  is  only  required  to  disclose 
the  names  of  persons  whose  acreage 
attributed  through  the  corporation 
exceeds  40  acres.  Generally, 
corporations  are  aware  of  such  part 
owners.  Districts  are  not  required  to  take 
any  special  actions  to  determine  if  an 
entity  is  held  by  nonresident  aliens  or 
foreign  entities. 

Example  from  comment:  What  is  the 
effect  on  a  domestic  corporation's 
ownership  entitlement  if  a  foreign 
shareholdw  becomes  a  U.S.  resident? 

Response:  The  domestic  entity's 
entitlement  is  determined  by  its  own 
acreage  limitation  status.  However,  its 
ability  to  receive  irrigation  water  up  to 
its  full  entiUement  may  be  affected  by 
part  owners. 

Section  426.9    Religious  m  Charitable 
Organizatioiis 

Section  426.9  of  the  prior  regulations, 
C7as5  ]  equivalency,  is  renumbsred  as 
§  426.11.  The  new  §  426.9,  Religious  or 
charitable  organizations,  replaces 
§  426.15  of  the  prior  regulations.  This 
section  describes  the  acreage  limitation 
entiUements  of  these  types  of 
organizations.  The  few  changes  that 
have  been  made  from  the  proposed  rules 
are  highlighted  below. 

Paragraph  (a)  includes  a  new 
definition  for  purposes  of  this  section  of 
central  organization,  in  addition  to  the 
definition  of  religious  or  charitable 


organizations  found  in  the  proposed 
rule. 

As  in  the  proposed  rule,  the  tides  of 
paragraphs  (b)  and  (c)  have  been 
modified  in  the  final  rule  to  reflect  their 
application  to  both  the  ownership  and 
nonfull-cost  entiUements  of  religious  or 
charitable  organizations.  This  change 
eliminates  the  need  for  paragraph  (d) 
that  addressed  leasing  in  the  prior 
regulation. 

Both  the  proposed  and  final  versions 
of  paragraph  (b)  include  a  more 
significant  modification  that  changes 
the  consequences  of  failure  by  a 
subdivision  of  a  religious  or  charitable 
organization  to  satisfy  the  three  criteria 
established  by  the  RRA.  Under  the  prior 
rules,  the  entire  religious  or  charitable 
organization  would  be  treated  as  a 
single  limited  recipient  for  purposes  of 
application  of  the  acreage  limitation 
provisions,  if  one  of  its  subdivisions 
failed  to  meet  one  of  the  established 
criteria.  Under  the  proposed  and  final  ' 
rules,  only  the  subdivision  that  does  not 
meet  one  or  more  of  the  criteria  and  any 
subdivisions  of  it  are  affected;  the 
central  organization  and  other 
subdivisions  are  unaffected. 

The  new  language  also  establishes 
that  the  qualified  or  limited  recipient 
status  of  a  subdivision  which  fails  to 
meet  the  three  criteria  is  determined  by 
counting  the  subdivision's  members. 
Thus,  most,  but  not  all,  subdivisicHis 
that  foil  to  meet  the  critmia  will  be 
treated  as  limited  recipients. 

Paragraph  (c)  addresses  the  acreage 
limitation  status  of  religious  or 
charitable  organizations  that  remain 
imder  prior  law. 

Paragraph  (d)  on  affiliated  &rm 
management  replaces  paragraph  (c)  in 
theprevious  regulation. 

The  following  examples  illustrate  the 
application  of  §  426.9: 

Example  (1).  A  charitable  oi^ganizadon  has 
subdivisions  in  each  of  five  different 
districts.  Each  of  these  districts  amends  its 
contract  to  conform  to  the  discretionary 
provisions.  Therefore,  each  subdivision  is 
entitled  to  own  and  farm  960  acres  of 
irrigation  land  as  long  as  they  meet  the 
criteria  specified  in  §  426.9(b)(1). 

Example  (2).  A  religious  organization  has 
subdivisions  in  each  of  Districts  A,  B.  C,  and 
D.  Each  subdivision  op>erates  800  acres  of 
irrigation  land.  Districts  A  and  B  amend  their 
respective  contracts  to  conform  to  the 
discretionary  provisions;  theiefbre,  the 
subdivisions  in  Districts  A  and  B  are  each 
entitled  to  own  or  operate  960  acres  of 
irrigation  land  as  long  as  they  meet  the 
criteria  specified  in  §  426.9(b)(l].  Districts  C 
and  D  do  not  amend  their  contracts  to 
conform  to  the  discretionary  provisions  end 
remain  subject  to  the  acreage  restrictions 
specified  imder  prior  law.  The  subdivisions 
in  Districts  C  and  D,  however,  make 
individual  elections  to  omform  to  the 
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disczstionary  provisions  and  are  therefore 
entitled  to  own  or  operate  960  acres  of 
inigation  land  as  long  as  they  too  meet  the 
criteria  specified  in  §  426.9(bMl)- 

Example  (3).  Subdivision  Z  of  the  ABC 
Charity  leases  out  the  land  it  holds  in  a 
discretionary  provision  district.  Accordingly, 
Subdivision  Z  and  any  subdivision  of  it  will 
be  treated  as  a  single  entity  for  acreage 
limitation  purposes.  Whether  Subdivision  Z 
is  a  qualified  recipient  or  a  limited  recipient 
will  be  determined  by  the  total  number  of 
members  of  Subdivision  Z  and  its 
subdivisions.  The  acreage  limitation  status  of 
ABC  Charity  and  any  other  subdivisions  of 
that  central  organization  will  not  be  afiiscted 
because  of  the  actions  takan  by  Subdivision 
Z. 

Comments  Concerning  §  426.9 — 
Religious  or  Charitable  Organizations 

General 

Comment:  The  proposed  changes  to 
provisions  applying  to  religious  or 
charitable  organizations  are  an 
improvement  over  the  current 
renilations. 

Response:  Reclamation  believes  the 
changes  in  the  proposed  rules,  all  of 
which  were  retained  in  the  final 
regulations,  will  resolve  many  questions 
associated  with  this  topic. 

Comment:  Religious  and  charitable 
organizations  should  be  charged  full- 
cost  if  they  lease  their  land  to  another 
party. 

Response:  Land  held  by  such 
organizations  will  be  subject  to 
application  of  the  full-cost  rate  if  they 
or  their  lessees  exceed  their 
entitlements,  just  like  any  other 
landholder.  .  ^ 

Section  426.9(c) 

Comment:  Under  this  section  would  a 
local  unit  be  allowed  to  become  a 
limited  recipient  with  respect  to 
particular  tracts  of  land  that  it  must 
lease  if  the  lessee  will  use  the  property 
in  ways  that  are  not  within  the 
exemption  provided  for  in  §  426.8(b)(1) 
and  the  ceiltral  organization  remains 
subject  to  prior  law? 

(Note:  The  referenced  section  is  426.9(bKl) 
in  the  final  rules.) 

Response:  A  local  unit  may  make  an 
election  to  conform  to  the  discretionary 
provisions  and  not  affect  the  prior  law 
status  of  the  central  organization.  If  the 
local  unit  then  became  a  limited 
recipient  (at  any  reason,  the  associated 
entitlements  would  apply  to  the  entire 
landholding  of  that  unit  and  any  of  its 
subdivisions,  not  just  to  a  particular 
tract  of  land. 

Section  426.10    PabUc  Entities 

Section  426.10  in  the  prior 
regulations.  Information  requirements, 
is  replaced  by  §§  426.18,  Landholder 


information  requirements.  426.19, 
District  responsibilities,  and  426.25 
Reclamation  audits.  The  new  $426.10. 
Public  entities,  replaces  §  426.17  of  the 
prior  regulations.  This  section  describes 
the  application  of  acreage  limitation 
provisions  to  public  entities  and  has 
been  rewritten  for  clarity  and 
organization.  No  substantive  change  is 
intended. 

Paragraph  (a)  in  the  proposed  rule  has 
been  deleted  because  the  definition  of 
the  term  Public  Entities  was  a 
duplication  of  what  is  included  in  the 
definitions  section  (§426.2).  What 
follows  reflects  the  nimibering  of  the 
final  regulation. 

Paragraph  (a)  has  been  rewritten  to 
show  that  public  entities  are  exempt 
from  certain  acreage  limitation 
provisions  rather  than  the  land.  The 
rephrasing  more  accurately  states    , 
Reclamation  policy.  In  particular,  tme 
land  can  become  subject  to  ownership 
limitations  through  leasing.  It  also 
clarifies  that  public  entities  must  meet 
certain  RRA  forms  requirements. 

Paragraph  (b)  states  that  public 
entities  are  not  subject  to  excess  land 
provisions  in  that  land  may  be  sold 
without  price  approval. 

The  wording  of  paragraph  (c)  is 
changed  to  state  that  land  leased  frtim 
a  public  entity  will  coimt  toward  the 
lessee's  ownership  entitiement,  rather 
than  being  worded  as  a  prohibition  of 
leasing  in  excess  of  ownership 
entitiements. 

The  following  examples  illustrate  the 
application  of  §  426.10: 

Example  (1).  Farmer  X  is  a  qualified 
recipient  who  owns  and  irrigates  160  acres  of 
land  with  inigation  water.  The  State  of 
Colorado  may  lease  Farmer  X  an  additional 
800  acres  of  State-owned  land  which  wrill 
make  up  the  balance  of  Farmer  X's 
ownership  entitlement.  Fanner  X  is  still 
entitled,  however,  to  lease  additional  acreage 
which  may  be  irrigated  at  the  full-cost  rate 
provided  that  additional  acreage  is  not 
owned  by  a  public  entity. 

Example  (2).  In  1976,  Farmer  X  purchased 
100  acres  of  inigation  land  in  District  A  and 
100  acres  in  Distria  B.  Districts  A  and  B 
remain  subject  to  prior  law  and  Fanner  X  has 
not  made  an  irrevocable  election.  Since 
Farmer  X  purchased  the  land  prior  to 
December  6, 1979,  all  200  acres  are  eligible 
to  receive  irrigation  water.  In  addition. 
Farmer  X  wants  to  lease  60  acres  of  irrigation 
land  bam  the  State  of  Wyoming.  If  he  does 
so,  the  leased  land  will  be  ineligible  to 
receive  irrigation  water  because  Farmer  X 
already  owns  in  excess  of  the  160-acre 
ownerahip  entitlement  for  prior  law 
recipients.  However,  if  Farmer  X  becomes  a 
qualified  recipient  through  either  a  contract 
amendment  by  a  district  in  which  he  is  a 
direct  landholder  or  an  irrevocable  election, 
he  will  be  entitled  to  receive  irrigation  water 
on  not  only  the  60  acres  he  wislMs  to  lease 


from  the  State,  but  also  on  another  700  acres 
of  irrigation  land,  whether  in  his  ownership 
or  leased  from  another  party,  including  a 
public  entity. 

Comments  Concerning  §  426.10— Public 
Entities 

Section  426.10(a) 

Comment:  The  use  of  the  term 
"acreage  limitation"  in  this  section 
rather  than  "acreage  limitation  and  full- 
cost  pricing"  will  apply  the  nonfull-cost 
entitlement  to  public  entities. 

Response:  The  definitions  of  "acreage 
limitation  provisions"  and  "acreage 
limitation  entitiement"  includes  both 
the  ownerehip  and  pricing  restrictions 
of  Federal  reclamation  law.  Reclamation 
calb  the  attention  of  the  commenter  to 
the  definitions  section  (§  426.2). 

Section  426.11    Claas  1  Equivalency 

Section  426.11  in  the  prior 
regulations,  Excess  land,  is  reniunbered 
as  §  426.12.  The  new  §  426.11,  Qass  1 
equivalency,  replaces  §  426.9  of  the 
prior  regulations.  This  section  presents 
the  concept  of  Class  1  equivalency,  its 
relationship  to  land  classification,  and 
how  it  is  used  with  regard  to  acreage 
limitation  entitiements.  Substantial 
editorial  and  organizational  changes  are 
made  throughout  this  section  but  these 
are  not  intended  to  have  substantive 
effect. 

The  proposed  rule  included  a 
provision  to  prohibit  the  application  of 
Class  1  equivalency  in  cases  where 
irrigation  of  land  contributes  to 
hazardous  or  toxic  return  flows.  The 
final  rule  does  not  include  this 
provision  and  retains  the  provisions  of 
the  prior  rule.  The  rest  of  this  section 
includes  no  significant  changes  from  the 
proposed  and  prior  rule,  unless 
otherwise  noted  below. 

Paragraph  (a)  provides  the  general 
application  of  the  Class  1  equivalency 
provision.  Two  changes  were  made  to 
this  paragraph  from  tiie  proposed 
regulation.  The  firat  is  in  paragraph 
(a)(3)  where  the  reCBrence  to  Qass  4 
land  has  been  removed.  Since  paragraph 
(a)(2)  states  that  all  land,  including 
Class  4  and  special  use  land,  will  be 
classified  as  1,  2,  or  3  for  equivalency 
ptuposes,  the  rule  was  confiising 
without  the  change.  Paragraph  (^4) 
that  addresses  scheduling  by 
Reclamation  of  requests  for  Class  1 
equivalency  determinations  was  moved 
to  (a)(5). 

The  wording  of  paragraph  (b)  is 
changed  to  make  clear  that  only 
districts,  and  not  individual 
landholdere,  can  make  requests  to 
Reclamation  for  Class  1  equivalency 
determinations.  Individual  landholdere 
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must  work  through  their  districts  to 
obtain  Class  1  equivalency. 

Paragraph  (c)  provides  the  definition 
of  Class  1  land,  while  paragraph  (d) 
explains  how  land  classes  are 
determined.  Paragraph  (e)  addresses 
what  additional  studies  are  required  for 
Class  1  equivalency  determinations. 

Paragraph  (f)  addresses  how  Class  1 
equivalency  determinations  are  used 
with  respect  to  the  acreage  limitation 
provisicms.  Finally,  paragraph  (g)  makes 
it  clear  that  equivalency  determinations 
that  were  a  provision  of  project 
authorization  will  be  honored  as 
originally  calculated. 

The  following  examples  illustrate  the 
application  of  §  426.11: 

Example  (1).  Fanner  X  owns  a  total  of 
1,300  acres  in  District  A.  That  acreage 
includes  800  acres  of  Class  1  land,  300  acres 
of  Class  2  land,  and  200  acres  of  Class  3  land. 
The  equivalency  foctors  for  the  district  have 
been  detennined  to  be:  Class  1  equals  1.0, 
Class  2  equals  1.20.  and  Class  3  equals  1.50. 
Using  these  equivalency  factors,  the 
following  landholding  in  terms  of  Qass  1 
equivalency  would  apply: 

•  Class  1:  800  acres  divided  by  1.0  equals 
800  acres  Qass  1  equivalent. 

•  Class  2:  300  acres  divided  by  1.2  equals 
250  acres  Class  1  equivalent. 

•  Class  3:  200  acres  divided  by  1.5  equals 
133  acres  Class  1  equivalent. 

Thus,  Fanner  X's  total  landownership  of 
1,300  acres  is  equal  to  1,183  acres  of  Class 
1  land  in  tenns  of  productive  capacity.  R  will 
be  necessary  for  him  to  declare  the 
equivalent  of  223  acres  of  Class  1  land  (1,183 
acres  minus  960  acres),  as  excess  and 
ineligible  to  receive  irrigation  water  while  in 
his  landholding.  This  can  be  accomplished  in 
any  combination  of  Class  1,  2,  and  3  land  that 
achieves  the  necessary  result. 

Example  (2).  A  district  with  an  existing 
contract  decides  not  to  amend  its  contract  to 
oonfonn  to  the  discretionary  provisions. 
However,  an  individual  landholder  within 
the  district  makes  an  irrevocable  election  to 
conform  to  these  provisions.  The  landholder 
requests  equivalency  through  the  district, 
and  the  district  requests  Reclamation  to  make 
the  equivalency  determination  for  the  entire 
district  Under  such  conditions,  the  district 
would  be  required  to  pay  the  United  States 
for  the  cost  of  maUng  the  equivalency 
determination.  Any  arrangement  regarding 
the  payment  of  the  costs  between  the 
landholder  and  the  district  would  be  a 
district  matter.  The  application  of  Class  1 
equivalency  would  be  available  only  to 
landholders  who  have  exercised  an 
irrevocable  election. 

Example  (3).  A  district  decides  to  amend 
its  contract  to  conform  to  the  discretionary 
provisions,  but  it  elects  not  to  request 
equivalency.  Thus,  individual  landholdere 
within  the  district  are  not  entitled  to  Class  1 
equivalency. 

Example  (4).  Landholder  X  is  a  qualified 
recipient  who  owns  no  land,  but  leases  1,100 
acres  in  a  district  which  has  requested  Class 
1  equivalency.  The  land  leased  is  a  mix  of 
dasa  1, 2,  and  3  land.  During  the  time  the 


equivalency  determination  was  being  made, 
Landholder  X  would  be  required  to  pay  the 
foil-cost  water  rate  on  140  acres  (1,100  acres 
leased  minus  her  960-acre  nonfull-cost 
entitlement)  if  she  continued  to  receive 
irrigation  water  on  that  land.  Once  the 
equivalency  detominations  had  been 
completed.  Landholder  X  would  be  entitled 
to  lease  the  equivalent  of  960  acres  of  Class 
1  land  at  the  nonfoll-cost  rate  (something 
greater  than  960  acres).  Reclamation  will 
reimburse  the  district  for  certain  hill-cost 
payments  made  for  land  which  became 
nonfoll-cost  as  a  result  of  the  equivalency 
determination  and  the  district  will  reimburse 
Landholder  X. 

Example  (5).  Corporation  Y  is  a  limited 
recipient  that  owns  600  acres  of  irrigation 
land  and  leases  another  160  acres  in  District 

A.  District  A  has  requested  and  received  a 
Class  1  equivalency  determination.  However, 
Corporation  Y  was  not  receiving  irrigation 
water  on  or  before  October  1, 1981.  Thus, 
even  with  equivalency.  Corporation  Y  would 
be  required  to  pay  the  foil-cost  rate  for  all 
land  served  in  its  landholding.  (If 
Corporation  Y  had  been  receiving  irrigation 
water  on  or  before  October  1, 1981,  it  would 
have  been  entitled  to  receive  irrigation  water 
on  the  equivalent  of  320  acres  of  Class  1  land 
at  the  nonfoll-cost  rate.  Deliveries  on  the 
remaining  440  acres  or  less,  depending  on 
application  of  Gass  1  equivalency,  wmild  be 
at  the  foil-cost  rate.) 

Example  (6).  Farmer  Jones  is  a  qualified 
recipient  and  owns  320  acres  in  each  of  three 
districts.  One  of  those  districts.  District  A, 
requests  and  receives  a  Class  1  equivalency 
determination.  From  the  equivalency 
determination.  Farmer  Jones  is  shown  to  own 
the  equivalent  of  240  acres  of  Class  1  land 
in  District  A.  Farmer  Jones  is  therefore 
entitled  to  purchase  and  receive  irrigation 
water  on  an  additional  80  acres  of  irrigation 
land  (or  the  Class  1  equivalent  thereof  in 
District  A)  in  any  district  He  could  also  lease 
80  acres  (Class  1  equivalent  thereof  in 
District  A)  in  any  di«trict  and  receive 
irrigation  water  on  that  land  at  the  nanfiill- 
cost  rate. 

Example  (7).  Landholder  Y  owns  1,200 
acres  in  District  A  and  160  acres  in  District 

B.  Landholder  Y  is  a  qualified  recipient  and 
has  designated  800  acres  in  District  A  as 
nonexcess  and  400  acres  in  District  A  as 
excess.  She  has  placed  the  400  acres  of 
excess  land  under  recordable  contract  so  that 
it  can  be  irrigated  while  still  in  her 
ownership.  Subsequent  to  this  nonexcess 
land  designation.  District  A  requests  and 
receives  a  Class  1  equivalency  determination. 
Landholder  Y  is  then  free  to  withdraw  excess 
land  from  recordable  contract  and 
redesignate  it  as  nonexcess  to  take  advantage 
of  District  A's  equivalency  determination,  as 
provided  in  S§  426.12(b)  and  (j)(5).  if  an 
appraisal  of  the  excess  land  has  not  already 
been  perfonned.  The  maturity  date  as 
determined  in  the  original  recordable 
omtract  however,  would  not  change. 

Cominents  Concerning  §  426.1 1 — Qass 
1  Equivalency 

General 

Conunent:  Assurances  should  be  in 
the  rule  or  preamble  that  existing 


equivalracy  rights  should  not  be 
impaired  where  Reclamation  has  not 
completed  and  is  not  operating  required 
water  and  drainage  service. 

Response:  The  final  rule  does  not 
address  this  issue.  Existing  equivalency 
determinations  will  not  be  changed 
without  the  district's  request.  Once 
requested,  Reclamation  will  examine 
any  incomplete  facilities,  although  no 
general  exemption  will  be  provided. 

Comment:  The  rules  should  address 
the  incidental  irrigation  of  Class  6  land. 

Response:  Reclamation  ccmsidered 
addressing  this  issue  in  a  July  1994 
pohcy  in  a  manner  that  wotild  have 
allowed  such  land  to  permanently 
receive  irrigation  water  for  acreage 
limitation  purposes.  However,  the 
pohcy  was  withdrawn  in  September 
1994. 

Section  426.11(a) 

Comment:  Class  1  equivalency  should 
be  apphed  on  a  westwide  basis. 

Response:  The  RRA  provides  for  Class 
1  equivalency  on  a  district-wide  basis. 
As  an  administrative  matter,  where  the 
agricultural  setting  with  respect  to  land 
quahty,  climate  and  other  productive 
foctors  is  similar,  nearby  districts  can  be 
combined  into  one  equivalency  study. 
However,  there  is  too  much  variation  in 
conditions  to  apply  equivalency  on  a 
westwide  basis. 

Comment:  Class  4  land  should  be 
considered  as  Class  3  land  rather  than 
making  a  determination  on  a  case-by- 
case  basis. 

Response:  Class  4  lands  typically 
include  special  characteristics.  These 
lands  are  not  necessarily  Class  3  lands    . 
when  those  characteristics  are  not 
considered,  butt  may  have  the 
productive  potential  of  Class  1  or  2 
lands. 

Section  426.11(d) 

Comment:  Reclamation  has  no 
authority  to  reclassify  lands. 

Response:  While  it  is  true  that 
Reclamation  may  not  reclassify  land  for 
equivalency  purposes  without  the 
district's  request.  Reclamation  has 
authority  under  the  Reclamation  Act  of 
1939  and  other  statutes  to  reclassify* 
lands. 

Comment:  Contract  amendments  at 
renewals  should  not 'automatically 
trigger  reclassificaticm. 

Response:  No  provision  in  these 
regulations  reqtiires  automatic 
reclassification  becatise  of  a  contract 
amendmmit  or  renewal. 

Comment:  Proposed  §  426.10(d)(l)(i) 
goes  beyond  what  the  Congress 
provided.  If  nothing  else  it  should  not 
be  used  to  remove  Class  1  equivalency 
already  provided. 
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Response:  RRA  Section  207  requires 
that  soil  characteristics  be  taken  into 
account  when  determining  Class  1 
equivalency  factors.  Reclamation  has 
always  considered  soil  characteristics 
when  classifying  or  reclassifying  land. 

Comment:  The  government  should 
pay  for  reclassifications. 

Response:  For  projects  authorized 
after  1924,  Reclamation  pays  for  the 
initial  classification.  Reclassifications 
are  only  done  upon  request  and  the 
benefits  of  that  action  will  accrue  to 
identifiable  landholders  and  districts.  In 
some  instances,  contracts  between 
districts  and  Reclamation  may  provide 
for  cost  sharing  with  Reclamation. 

Section  426.11(gJ  (of  the  Proposed  Rule) 

Coiiuiient;  Several  commenters 
wanted  Reclamation  to  explain  imder 
which  provision  of  the  RRA  it  claims 
authority  to  deny  equivalency  for  lands 
which  luve  the  potential  to  contribute 
to  hazardous  or  toxic  retiun  flows.  The 
commenters  believed  that  the  proposal 
is  purely  pimitive.  Since  it  would  residt 
in  some  landholdings  that  will  be 
economically  less  productive  than  if 
they  had  equivalency,  the  farmer  may 
not  be  able  to  bear  the  costs  of  managing 
return  flows  and  compete  with  formers 
on  Class  1  soils. 

Response:  While  Reclamation  has 
authority  imder  the  RRA  to  consider 
toxic  return  flows,  a  provision  has  not 
been  included  in  the  final  rules  to  limit 
Class  1  equivalency  as  a  result  of  toxic 
and  hazardous  return  flows.  Instead, 
Reclamation  will  address  this  problem 
through  other  measures,  and  take 
appropriate  steps  under  other  authority, 
llie  problem  of  toxic  drainage  is  a 
serious  one  and  the  eqmvalency 
provisicms  do  not  provide  a  mechanism 
for  addressing  toxic  drainage  from 
already  classified  lands. 

Comment:  The  hazardous/toxic  study 
for  Class  1  equivalency  should  only 
apply  if  State  agencies  are  not  already 
addressing  that  issue.  « 

Response:  The  final  rule  does  not 
include  a  provision  limiting  Class  1 
eqmvalency  as  a  result  of  a  study  of 
toxic  and  hazardous  return  flows. 
Reclamation  will  address  this  problem 
through  other  authorities. 

Comment:  Several  commenters 
requested  definitions  for  (1)  "hazardous 
and  toxic  return  fiows;"  (2)  "contribute 
to;"  and  (3)  "irrigation  return  flows." 
Others  expressed  their  dislike  of  the  use 
of  the  word  "could"  in  reference  to 
retiun  flows  and  toxicity.  Some  thought 
it  could  be  interpreted  too  broadly  and 
noted  that  the  preamble  for  the 
proposed  rules  states  "would"  and  the 
rule  should  be  changed  to  be  the  same. 
Others  expressed  support  for 


substituting  "but  for  causation"  or 
"substantial  factor  causation"  for  the 
word  "contribute."  Some  commenters 
recommended  that  Reclamation  should 
explain  what  criteria  it  proposes  to  use 
to  evaluate  whether  the  return  flows 
from  irrigated  land  are  hazardous  and 
toxic. 

Response:  The  final  rule  does  not 
include  a  provision  limiting  Qass  1 
equivalency  as  a  result  of  toxic  and 
hazardous  return  flows. 

Comment:  The  analysis  of  hazardous 
or  toxic  irrigation  return  flows  is  an 
unfunded  mandate. 

Response:  The  final  rule  does  not 
include  a  provision  limiting  Class  1 
equivalency  as  a  result  of  toxic  and 
hazardous  return  flows.  Accordingly, 
the  question  of  whether  the  analysis  of 
hazardous  or  toxic  irrigation  return 
flows  is  an  unfunded  mandate  is  no 
longer  applicable. 

Comment:  Reclamation  should  make 
it  clear  that  if  a  contractor  requests  that 
a  portion  of  its  land  be  classified  or 
reclassified,  Reclamation  will  not 
classify  or  reclassify  any  other  land  in 
the  district,  including  reclassification  of 
the  entire  district. 

Response:  When  a  district  requests  a 
Class  1  equivalency  determination. 
Reclamation  will  examine  all  of  the  land 
in  the  district. 

Comment:  The  proposed  rules  ignore 
the  fact  that  most  of  the  Class  1 
equivalency  arrangements  have  already 
been  put  into  place.  Therefore,  instead 
of  the  prospective  approach,  the  trace 
element  analysis  should  also  be 
initiated  wherever  equivalency  is 
already  in  place. 

Response:  In  fact,  many  districts  have 
yet  to  request  Class  1  equivalency 
determinations.  Less  than  7  percent  of 
the  districts  subject  to  acreage  limitation 
have  Class  1  equivalency  factors  in 
place.  However,  relatively  few  districts 
request  equivalency.  Thus,  in  order  to 
effectively  address  toxic  and  hazardous 
drainage,  Reclamation  will  id«itify 
other  approaches  to  solving  this 
problem. 

Comment:  Section  426.11(g)(2)  should 
be  changed  to  read:  "Increased  acreage 
entitlements  as  a  result  of  Class  1 
equivalency  will  not  be  permitted  on 
land  whose  irrigation  Reclamation  finds 
to  contribute  to  hazardous  or  toxic 
drainage  irrigation  return  flows  or 
where  drainage  or  return  flows  degrade 
the  waters  of  the  United  States  or 
otherwise  contribute  to  water 
pollution." 

Response:'The  final  rule  does  not 
include  a  provision  limiting  Class  1 
equivalency  as  a  result  of  toxic  and 
hazardous  return  flows.  In  the 
environmental  commitments  section  of 


the  final  EIS,  Reclamation  recognizes 
that  water  quahty  impacts  may  be 
associated  with  toxic  constituents  in 
some  irrigation  retiun  flows  from 
project  waters  applied  to  district  lands. 
Reclamation  will  review  its  internal 
policies  and  procedures,  including 
those  concerning  land  classification, 
and  determine  what  approaches  are 
available  to  assist  in  reduction  of  toxic 
constituents  in  irrigation  return  flows 
from  agricultural  lands  receiving 
Reclamaticm  water. 

Section  426.12    Excess  Land 

Section  426.12  in  the  prior 
regulations,  Excess  land  appraisals,  is 
renumbered  as  §  426.13.  The  new 
§  426.12,  Excess  land,  replaces  §  426.11 
of  the  prior  regulations.  This  section  has 
been  rewritten  for  conciseness.  It 
addresses  the  eligibility  of  land  that 
exceeds  landholders  ownership 
entitlements. 

The  In  general  section  foimd  in  the 
prior  rules  has  been  deleted  because  the 
first  sentence  contained  a  definiticm  of 
excess  land  that  is  redundant  with  that 
found  in  the  definitions  section^  §  426.2. 
Paragraphs  (g)  and  (i)  of  the  prior  rules 
have  been  deleted.  These  paragraphs 
apply  to  only  a  very  small  number  of 
landholders  who  have  pre-1982 
recordable  contracts.  Reclamation  did 
not  retain  paragraphs  in  the  final 
regulations  that  currently  apply  to  only 
a  few  landholders  and  are  likely  to 
become  completely  obsolete  in  the  next 
few  years.  Reclamation  will  continue  to 
administer  the  program  with  respect  to 
these  landholder  as  it  has  under 
paragraphs  (g)  and  (i]  of  the  prior  rules. 

Para^ph  (a)  provides  the  process  for 
designating  excess  and  nonexcess  land. 
Paragraph  (b)  discusses  when  and  how 
designations  of  excess  and  nonexcess 
land  can  be  changed.  Paragraph  (c) 
addresses  issues  such  as  whether  land 
that  becomes  excess  when  a  district  first 
contracts  with  Reclamation  may  be 
placed  under  a  recordable  contract, 
must  be  sold  at  an  approved  price  in 
order  for  it  to  become  ehgible,  etc.  It 
should  be  noted  that  the  proposed  rule 
did  not  consistenUy  use  the  phrase 
"sells  or  transfers"  throughout  this  and 
similar  paragraphs.  That  has  been 
corrected  in  this  final  version. 

Paragraph  (d)  specifies  what  happens 
to  land  that  is  acquired  into  excess 
status  after  the  district  has  contracted 
with  Reclamation.  Paragraph  (d)(3)  of 
the  prior  regulation  has  been  merged 
with  paragraph  (d)(2)  of  these" final 
regulations. 

Paragraph  (e)  specifies  what  happens 
to  land  that  has  its  status  changed  by 
operation  of  law  or  regulations. 
Included  in  the  proposed  and  final 
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version  of  this  paragraph  is  provision 
(e)(4)  that  addresses  what  happens  to 
land  held  by  nonresident  aliens  and 
foreign  entities  that  becomes  excess 
because  of  this  rulemaking.  The 
provision  allows  such  land  to  be  placed 
imder  recordable  contract  and  sold  or 
transfened  without  price  approval 
regardless  of  whether  the  land  is  placed 
\mder  recordable  contract.  The 
proposed  rule  stated  that  the  indirectly 
owned  land  had  to  have  been  purchased 
by  the  nonresident  alien  or  foreign 
entity  before  July  1, 1995,  in  order  to 
take  advantage  of  this  provision.  The 
final  rule  changes  that  date  to  December 
18. 1996. 

Paragraph  (!)  discusses  how 
Reclamation  will  treat  excess  land  that 
is  acquired  without  price  approval.  The 
proposed  rule  included  paragraph  (f)(2) 
that  was  redundant  with  paragraph 
(d)(l)(i).  Accordingly,  the  final  rule  does 
not  include  the  paragraph  and 
paragraph  (f)  has  been  reformatted. 

The  proposed  and  final  rules  add  a 
new  paragraph  (g).  This  paragraph 
promotes  the  intent  of  the  statute 
concerning  the  disposal  of  excess  land 
by  prohibiting  sellers  of  excess  land 
from  receiving  irrigation  water  if  they 
lease  back  or  reacquire  that  land  either 
voluntarily  or  involuntarily.  Land  held 
under  such  lease  back  or  reacqtiisition 
arrangements,  however,  will  be 
permitted  to  receive  irrigation  water  if 
the  transaction  transferring  the  land 
back  to  the  seller  of  excess  land  takes 
place  prior  to  December  18, 1996.  This 
is  a  change  from  the  proposed 
regulation  that  permitted  the  receipt  of 
irrigation  water  on  such  land  only  if  the 
transaction  occurred  prior  to  July  1, 
1995.  The  final  rule  also  modifies  the 
proposed  rule  by  including  language 
that  states  the  prohibition  against 
receiving  irrigation  water  on  lease  backs 
and  reacquisition  of  land  by  the  seller 
of  the  excess  land  is  effective  only  until 
the  deed  covenant  terminates,  and  that 
the  prohibition  is  waived  if  the 
landholder  pays  the  full-cost  rate  for  the 
irrigation  water  delivered  to  the  leased 
back  or  reacquired  land  that  is 
otherwise  eligible. 

As  in  the  proposed  nde,  the  final 
regulation  adds  a  new  paragraph  (h) 
which  provides  for  assessment  of  the 
compensation  rate  (see  §  426.2),  and  an 
administrative  fee  (see  §  426.20)  if 
ineligible  excess  land  is  irrigated  in 
violation  of  Federal  reclamation  law  and 
regulations.  The  assessment  of  the 
compensation  rate  when  irrigation  water 
is  delivered  to  ineligible  excess  land  has 
been  Reclamation  policy  and  was 
incorporated  in  the  proposed  and  final 
rules  for  clarity. 


Paragraph  (i)  of  the  prt^xued  and 
final  regulations,  whidi  ctHresponds  to 
§  426.11(h)  of  the  prior  rules,  adds  a 
new  paragraph  to  the  deed  covenant 
language.  In  general,  the  deed  covenant 
governs  the  resale  of  lands  that  had  been 
sold  from  excess  status,  unless 
specifically  exempted.  The  new 
language  provides  that  certain  covenant 
terms,  which  permit  removal  of  the 
covenant  and  eliminate  the  requirement 
for  sale  price  approval,  will  not  apply  if 
the  acqtiiring  party  is  the  party  who 
originally  sold  the  land  from  excess 
status.  The  final  rules  make  an 
additional  modification  providing  for^ 
exception  to  this  new  language  if  the 
reacquiring  party  is  a  financial 
institution.  It  should  be  noted  that  the 
provisions  of  the  deed  covenant  are 
triggered  only  when  title  to  the  land  is 
to  be  transfened.  Hius,  the  deed 
covenant  applies  only  to  direct 
landowners,  and  does  not  apply  to  the 
sale  or  purchase  of  an  indirect  interest 
in  a  legal  entity  that  holds  the  land 
directly. 

Paragraph  (j)  provides  information  on 
recordable  contracts,  such  as:  who  may 
request  a  recordable  contract;  what 
clauses  must  be  included:  what  water 
rates  Reclamation  will  charge  for  land 
held  imder  a  recordable  contract;  etc.  As 
in  the  proposed  rules,  paragraph  (j)(4)(i) 
makes  clear  that  lan^  subject  to  a 
recordable  contract  can  receive 
irrigation  water  at  less  than  the  O&M 
rate  only  if  both  the  owner  and  the 
lessee  are  subject  to  prior  law.  The 
sentence  from  the  prior  rules  [paragraph 
(e)],  allowing  recordable  contract  liuad  to 
be  selected  as  full-cost  land,  was  deleted 
because  that  issue  is  addressed  in 
§  426.6.  Paragraph  (j)(5)  was  amended  in 
the  final  rules  to  clarify  the  language  of 
the  proposed  rules  that  provides 
landholdera  must  receive  Reclamation's 
permission  to  amend  recordable 
contracts,  and  if  so  approved,  the  length 
of  time  before  the  landholder  must  sell 
the  remaining  land  held  under 
recordable  contract  will  not  change. 
Moreover,  any  requirement  for 
appUcation  of  a  deed  covenant  will  no 
longer  be  applicable  to  land  removed 
from  the  recordable  contract 

The  following  examples  illtistrate  the 
application  of  §  426.12: 

Example  (1).  Landowner  A  owns  1,20Q 
acres  of  irrigable  land  in  District  S.  He 
purchased  this  land  before  the  district 
entered  its  first  repayment  contract  with  the 
United  States  after  October  12, 1982. 
Landowner  A,  as  a  qualified  recipient, 
designates  960  of  his  1,200  acres  as 
nonexcess.  With  Reclamation  approval, 
Landowner  A  may  designate  the  240  acres, 
which  are  now  excess,  as  nonexcess  and 
eligible  to  receive  irrigation  water,  provided 


he  redesignates  240  acres  of  presently 
nonexcess  land  as  excess. 

Example  (2).  Landowner  B  is  a  qualified 
recipient  by  virtue  of  District  T's  contract 
amendment  to  conform  to  the  discretionary 
provisions.  I^andowner  B  purchased  1.400 
acres  of  irrigable  land  in  this  district  before 
the  district  entered  a  repayment  contract  to 
receive  an  iirigBtion  watar  supply.  Aftw  the 
district's  contract  amendment,  L,andowner  B 
designates  960  acres  of  his  land  as  nonexcess. 
Subsequent  to  tliis  designation,  the  district 
requests  and  receives  an  equivalency 
determination.  All  1.400  acres  of  Landowner 
B's  land  is  Class  3  land,  and  in  District  T,  1 
acre  of  Class  1  land  is  equal  to  1.4  acres  of 
Class  3  land.  With  equivalency,  Landowner 
B  may  irrigate  1,344  acres  of  Class  3  land  in 
EHstrict  T.  Thus,  he  may  redesignate 
everytiiing  in  his  ownership  as  nonexcess 
except  for  56  acres.  In  the  hiture,  if 
Landowner  B  sells  some  of  this  1,344  acres 
of  nonexcess  land,  be  may  not  designate  any 
of  the  56  excess  acres  as  nonexcess. 

Example  (3).  Farmer  C,  who  owns  irrigable 
land  in  excess  of  his  ownership  entitlement, 
sells  960  acres  of  his  excess  land  to  Farmer 
D,  a  qualified  recipient,  at  a  Reclamation- 
approved  price.  Farmer  D  owns  no  other 
irrigable  land  and  designates  the  960  acres  as 
nonexcess  and  eligible  to  receive  irrigation 
water  in  his  o\«rnership.  After  the  10-year 
period  of  the  deed  covenant  expires,  Farmer 
D  sells  the  960  acres  at  tail  market  value  and 
purchases  another  960  acres  of  irrigable  land 
located  in  yet  another  district  Farmer  D 
purchases  the  latter  {>arcel  at  a  Reclamation- 
approved  price  because  the  land  was  excess 
in  the  seller's  holding.  However,  since 
Farmer  D  has  already  reached  his  960-acie 
limit  for  recaptxuing  the  bir  market  value  of 
land  purchased  at  a  Reclamation-approved 
price,  the  newly  purchased  land  is  not 
eligible  to  receive  irrigation  water  while  in 
his  holding.  In  order  to  r^ain  eligibility,  the 
land  must  be  sold  to  an  eligible  buyer  at  a 
Reclamation-approved  price.  After  Farmer  D 
sells  that  land  at  a  Reclamation-approved 
price,  he  may  purchase  and  receive  irrigation 
water  on  another  960  acres,  provided  it  is 
bought  from  nonexcess  status. 

Example  (4).  Landowner  E  is  a  resident^ 
alien  and  owns  480  acres  of  irrigable  land  in 
District  X,  which  is  subject  to  prior  law. 
Landowner  E  has  designated  160  acres  as 
nonexcess,  and  it  is  receiving  irrigation 
water.  Following  this  designation.  District  X 
amends  its  contract  to  conform  to  the 
discretionary  provisions.  As  a  result  of  the 
district  amendment,  Landowmer  E  satisfies 
the  requirements  for  a  qualified  recipient  and 
may  designate  all  480  acres  owned  as 
nonexcess. 

Example  (5).  Landowner  G  is  a  resident 
alien  and  owns  160  acres  of  irrigation  land 
in  District  A.  District  A  is  subject  to  prior 
law.  Landowner  G  purchases  an  additional 
160  acres  which  had  been  designated 
nonexcess  while  in  the  landholding  of  the 
seller.  Since  Landotraer  G  has  purchased 
himself  into  excess  status,  the  newly 
piHchased  land  becomes  ineligible  to  receive 
irrigation  water  in  his  holding.  However,  3 
weeks  later.  Landowner  G  makes  an 
irrevocable  election.  Since  he  meets  the 
requirements  of  a  qualified  recipient  and 
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since  he  haa  become  subject  to  the 
diacrationaiy  provisions.  Landowner  G  may 
desigoate  the  newly  purchased  160  acres  as 
nonexcess.  As  a  qualified  recipient,  he  may 
also  purchase  and  receive  irrigation  water  on 
another  640  acres  of  eligible  land. 

Example  (6).  In  1986.  Landowner  H  bought 
160  acres  of  irrigable  land  bom  excess  status 
in  District  Z.  Landowner  H,  however,  failed 
to  get  s«le  price  approval  &om  Reclamation. 
This  land  is  ineligible  fior  service  in  his 
holding  unless  the  sale  is  reformed  at  a 
Reclamation-approved  price.  If  the  price  is 
not  reformed,  the  160  acres  must  be  sold  to 
an  eligible  buyer  at  a  Reclamation-approved 
price  in  order  to  become  eligible  to  receive 
irrigation  water. 

,    Example  (7).  ABC  Corporation,  which  was 
established  under  the  laws  of  Switzerland,  is 
owned  by  two  stockholders  who  are  citizens 
and  residents  of  SMritzerland.  The 
corporation  owns  480  acres  of  irrigation  land 
in  District  X  and  has  designated  160  acres  as 
nonexcess  and  eligible  to  receive  irrigation 
water,  and  the  remaining  320  acres  as  excess 
and  ineligible.  District  X  subsequently 
amends  its  contract  to  conform  to  the 
discretionary  provisions.  Thereby,  ABC 
Corporation  becomes  ineligible  to  receive 
irrigation  water  as  a  qualified  recipient 
because  it  is  not  esta'blished  under  State  or 
Federal  law.  However,  since  IM  acres  of  its 
land  were  eligible  to  receive  irrigation  water 
under  prior  law,  this  land  will  continue  to  be 
eligible  if  it  is  placed  under  a  recordable 
contract  or  sold  to  an  eligible  buyer.  The  160 
acres,  whether  or  not  under  recordable 
contract,  may  be  sold  at  fair  market  value; 
however,  the  320  acres  which  were  excess 
under  prior  law  remain  ineligible  until  sold 
to  an  eligible  buyer  at  an  approved  price. 

Example  (8).  Landholder  O,  a  citizen  and 
Hsident  of  Atlantis,  is  the  sole  stockholder  in 
Corporation  P,  a  qualified  recipient  legal 
entity  registered  in  Idaho.  Atlantis  is  a 
country  which  does  not  have  a  treaty  with 
the  United  States  calling  for  treatment  of 
Atlantis  corporatioas  like  U.S.  corporations. 
In  1990,  Corporation  P  purchased  960  acres 
of  nonexempt  land  in  District  B.  This  land 
was  all  designated  nonexcess  under  the  then- 
current  regulations.  However,  on  the  effective 
date  of  these  regulations,  Landholder  O's 
ownership  entitlement  decreases  to  160 
acres,  even  for  indirectly  held  land.  The 
remaining  800  acres  that  become  excess  can 
continue  to  receive  irrigation  water  if 
Corporation  P  places  the  land  under 
recordable  contract,  and  the  land  can  be  sold 
at  fair  market  value  and  remain  eligible  if 
sold  to  an  eligible  buyer. 

Coniments  Concerning  §  426.12 — Excess 
Land 

G«ieral 

Comment:  Some  commenters 
suggested  that  the  approved  sales  price 
for  excess  land  shoilld  be  changed. 
Spedfically.  one  suggestion  was  that  the 
sales  price  approval  process  itself  was  a 
disincentive  to  selling  excess  land. 
Another  conunenter  suggested  excess 
land  should  be  sold  at  the  full-market 
price,  with  the  difference  between  what 


would  have  been  the  api^oved  price 
and  the  market  price  going  as  a  tail-end 
credit  to  project  costs. 

Response:  These  comments  have  not 
been  accommodated  in  the  final 
regulations.  Consistent  with  current 
poUcy,  Reclamation  sets  the  sales  prices 
of  excess  land  within  a  project  at  a  price 
that  reflects  the  value  of  the  land      -  ^  ■ 
without  irrigation  water  service 
provided  by  the  Federal  project.  Sale  of 
the  land  at  the  lower  price  allows  for  a 
wider  distribution  of  Reclamation 
benefits  and  greater  fostering  of  family 
farming  opportimities  than  would  be 
possible  if  the  land  was  sold  at  the  full- 
market  price. 

Section  426.12(g) 

Comment:  Reclamation  should 
explain  what  abuse,  if  any,  is  addressed 
by  preventing  a  farmer  from  ever  leasing 
land  that  the  farmer  previously  sold 
bom  excess  status.  Some  commenters 
suggested  that  if  a  prohibition  was 
necessary,  it  should  be  limited  to  the 
term  of  the  deed  covenant. 

Response:  Reclamation  agrees  with 
the  proposition  that  to  prohibit  the 
former  owner  of  excess  land  from  ever 
receiving  irrigation  water  on  that  land 
was  more  limiting  than  necessary. 
Reclamation  1)^  modified  the  provision, 
as  suggested,  to  restrict  any  liinitatian 
on  receiving  irrigation  water  to  the 
period  of  the  deed  cctnvenant  associated 
with  the  sale.  Once  the  deed  covenant 
has  expired,  there  will  be  no  limitation 
on  the  ability  of  the  former  owner  of  the 
land  to  receive  irrigation  water. 

Comment:  If  the  landowner  leases 
formerly  excess  land  after  it  is  sold  and 
he  or  she  exceeds  his  or  her  nonfull-cost 
entitlement,  the  former  landowner  must 
pay  the  full-cost  rate  for  water  delivered 
to  that  land.  There  is  no  difference 
between  leasing  previously  owned 
excess  land  and  leasing  any  other  land 
either  at  the  nonfull-cost  rate  or  at  the 
full-cost  rate. 

Response:  Reclamation  does  believe 
there  is  a  difference  between  leasing 
previously  owned  excess  land  and  other 
land.  The  purpose  of  the  regulation  is  to 
enstire  that  the  anti-speculation 
provisions  of  Federal  reclamation  law 
are  not  evaded  and  to  distribute  the 
benefits  of  the  program  as  widely  as 
possible.  However,  Reclamation  agrees 
that  if  the  former  Owner  is  paying  the 
full-cost  rate  for  irrigation  water 
delivered  to  the  land  in  question,  then 
the  purposes  of  the  law  have  been  met. 
Accordingly,  Reclamation  has  included 
a  provision  that  allows  a  former  owner 
of  land  that  was  excess  in  his  or  her 
holding,  and  who  leases  or  otherwise 
acquires  such  land  before  the  deed 
covenant  expires,  to  receive  irrigation 


water  if  the  full-cost  rate  is  paid  and  the 
land  is  otherwise  eligible  to  receive 
irrigation  water.  Once  the  deed 
covenant  expires,  the  requirement  for 
full-cost  payment  will  also  terminate, 
unless  the  land  would  be  otherwise 
subject  to  full-cost  pricing. 

Comment:  This  section  overly 
restricts  lenders. 

Response:  Reclamation  has  added  an 
exception  in  the  final  regulations  for 
financial  institutions  as  defined  in 
§426.14  (Involimtary  acquisition  of 
land). 

Comment:  The  regulations  must  also 
address  the  situation  in  which  a 
landholder  holds  only  a  partial  interest 
in  an  entity  which  leases  land 
previously  sold  by  the  landholder. 

Response:  Reclamation  has  addressed 
this  in  §  426.12(g)(3).  The  full-cost  rate 
will  be  applied  to  the  proportional  share 
of  irrigation  water  delivered  that 
corresponds  to  a  part  owner's  interest  in 
the  entity. 

Comment:  Entities  that  sell  excess 
land  to  individual  part  owners  who  are 
now  farming  separately  appear  to  be 
barred  by  this  proposed  rule. 

Response:  Such  former  part  owners 
face  a  number  of  restrictions  if  they 
should  piuchase  land  subject  to  a  deed 
covenant.  In  fact,  they  would  be  able  to 
receive  irrigation  water  on  the  land,  but 
imtil  the  deed  covenant  expires,  they 
would  have  to  pay  the  full-cost  rate  on 
an  acreage  that  is  equal  to  the  amount 
of  excess  land  that  was  attributed  to 
them  as  part  owners  of  the  entity.        ^ 

Comment:  The  intended  applicatitni 
of  the  exception  for  a  landholder  who 
"became  or  contracted  to  become  a 
direct  or  indirect  landholder  of  that  land 
prior  to  July  1, 1995"  is  extremely 
imclear.  Administratively,  this 
provision  will  be  very  hard  to  enforce 
and  would  piit  the  districts  into  a 
position  of  policing  leases  on  an  annual 
basis. 

Response:  The  July  1, 1995,  date  has 
been  replaced  with  December  18, 1996. 

Comment:  What  kinds  of  pre-Jidy  1, 
1995,  contracts  to  become  a  direct  or 
indirect  landholder  of  formerly  excess 
land  meet  the  test  of  proposed  nile 
§426. 12(g)(1)? 

Response:  Any  contract  that  results  in 
a  person  or  entity  becoming  a 
landholder  as  that  term  is  defined  (see 
§426.2). 

Comment:  The  proposal  to  allow 
individuals  to  continue  to  evade  the 
acreage  limitations  imtil  July  1995  is 
unjustified  and  could  erase  much  of  the 
benefit  of  this  reform.  Such 
arrangements  should  not  be  allowed 
after  1982,  or  at  the  latest,  1987. 

Response:  This  comment  has  not  been 
accommodated  in  the  final  regulations. 
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Reclamation  believes  that  it  is 
appropriate  to  apply  this  provision 
prospectively  only.  Retroactive 
application  would  cause  unnecessary 
hardship  and  potential  legal  problems. 

Section  426.12(1) 

CoJiunent;  The  new  clause  (v)  of  the 
deed  covenant  should  be  revised  to 
read:  "Upon  the  completion  of  an 
Involuntary  Conveyance,  the  Secretary 
shall  reconvey  or  otherwise  terminate 
this  covenant  of  record,  except  that 
during  the  original  term  of  tl^s 
covenant,  it  shall  not  be  reconveyed  for 
the  benefit  of  an  excess  landowner  whQ 
sold  this  land  from  excess  status  or  for 
the  benefit  of  a  landholder  who  was 
previously  sub)ect  to  this  covenant  and 
who  reacquired  this  land  by  an 
Involuntary  Conveyance." 

Response:  Reclamation  has  modified 
clause  (v)  of  the  deed  covenant  to  reflect 
this  suggestion.  Additional 
modifications  have  also  been  made  to 
reflect  the  revisions  to  §  426.12(g)  and 
the  exception  for  financial  institutions 
found  in  §426.14  (Involimtary 
acquisition  of  land). 

Conmtent:  There  is  no  authority  to 
restrict  landholders  bom  selling  more 
than  960  acres  in  a  lifetime  (formerly 
excess  land  that  was  purchased  at  an 
approved  price  and  sold  at  full  market 
value).  Also,  why  does  this  only  apply 
to  individuals  and  not  to  entities?  lliere 
is  apparently  no  restriction  on  the 
purchase  and  sale  of  nonexcess  land 
which  was  not  acquired  frtun  excess 
status  (§426.12(i)(3)]. 

Aesponse.-'Reclamation  has  retained 
the  limitation  on  the  sale  of  formerly 
excess  land  from  the  prior  rules.  The 
provisions  are  intended  to  ensure  that 
the  benefita  of  the  Reclamation  program 
are  wridely  distributed  by  ensuring 
excess  land  is  not  used  as  a  speculative 
investment.  These  provisions  are  not 
restricted  to  individuals,  but  is 
applicable  to  all  landowners.  Finally, 
the  respondent  is  correct  in  that  there  is 
no  restriction  on  the  purchase  and  the 
sale  of  eligible  land  that  was  not 
acquired  from  excess  statiis.  In  such 
cases,  the  excess  land  has  not  been  used 
as  a  speculative  investment  based  on  the 
value  added  by  the  Reclamation  project 

Section  426.13    Excess  Land 
Appraisals 

Section  426.13  in  the  priOT 
regulations.  Exemptions,  is  renamed 
Exemptions  and  exclusions  and 
renumbered  as  §  426. 1 6.  The  new 
§426.13,  Excess  land  appraisals, 
replaces  §426.12  of  the  prior 
regulations.  Generally,  only  editorial 
changes  have  been  made  to  the  prior 
regulation.  These  changes  are  for  clarity 


and  without  substantive  effoct.  This 
section  addresses  how  the  approved 
price  required  for  the  sale  or  transfer  of 
excess  land,  or  land  burdened  by  a  deed 
covenant  will  be  determined  by 
Reclamation,  if  that  land  is  to  become 
eligible  to  receive  irrigation  water  in  the 
ownership  of  an  eUgible  buyer. 

The  only  significant  change  between 
the  proposed  and  final  versions  was 
made  to  paragraph  (e)(2),  where  it  is 
now  specified  that  the  landowner 
requesting  the  appraisal  is  responsible 
for  associated  costa. 

Paragraph  (a)  details  when 
Reclamation  appraises  the  value  of  land. 
Paragraph  (b)  provides  the  procediues 
used  by  Reclamation  to  perform 
appraisals.  Paragraph  (c)  discusses  the 
factors  that  may  be  considered  and  how 
information  may  be  obtained  for  the 
appraisal  of  nonproject  water  sufipUes. 

Paragraph  (d)  provides  what  vml  be 
considered  to  be  the  date  of  the 
appraisal.  Paragraph  (e)  specifies  who 
will  pay  for  appraisals.  Paragraph  (f) 
discusses  who  will  select  the  appraiser, 
while  paragraph  (g)  provides  the  process 
that  will  be  used  to  resolve  appraisal 
disputes.  Finally,  paragraph  (h)  states 
that  Reclamation  will  review  all 
appraisals  of  excess  land  or  land 
burdened  by  a  deed  covenant  and 
provides  what  will  be  used  in  that 
process. 

Comments  Concerning  §  426.13 — Excess 
Land  Appraisals 

Section  426.13(c) 

Comment:  This  section  should  not 
include  an  obligation  to  conserve  the 
groundwater  suppUes  supporting  farms 
in  Federal  proiecta. 

Response:  This  particular  section  of 
the  rules  provides  a  partial  list  of  the 
factors  that  will  be  considered  when 
appraising  the  value  of  excess  land  and 
how  that  information  will  be  obtained. 
No  other  requiremoita  are  or  should  be 
implied. 

Section  426.13(e) 

CbiTunent:  Appraisal  coste  should  be 
imiform  throughout  the  West  and 
should  be  kept  as  low  as  possible. 

Response:  A  niunber  of  factors 
determine  the  costs  of  appraisal  and 
these  factors  vary  throughout  the  West. 
For  example,  in  certain  regions,  data  has 
been  gathered  over  decades  of 
processing  excess  land  appraisals.  The 
existence  of  this  data  results  in  lower 
costa  as  compared  to  other  regions 
where  the  data  must  be  developed  for 
each  excess  land  appraisal.  Reclamation 
beUeves  the  costa  of  appraisals  should 
be  home  by  the  party  who  is  benefitting 
from  the  abihty  to  purchase  excess  land 
at  below  market  values. 


Section  428.14    Invohintaiy 
AcquisiticMi  of  Land 

Section  426.14  in  the  prior  regulaticm. 
Residency,  is  deleted  because  residency 
has  not  been  a  provision  of  acreage 
limitation  provisions  since  it  was 
repealed  by  the  RRA  in  1982.  The  new 
§  426.14,  //Tvoiuntojy  acquisition  of 
land,  replaces  §  426.16  of  the  prior 
regulations.  This  section  addresses  how 
the  acreage  limitation  provisions  apply 
to  land  that  is  involuntarily  acquired. 

Paragraph  (a)  adds  a  definition  that 
was  not  in  the  proposed  rules,  financial 
institution.  This  new  definition 
accompanies  the  definition  of 
involuntarily  acquired  land  that  was 
included  in  the  proposed  rule. 

Paragraph  (b)  provides  the  conditions 
under  which  ineligible  excess  land  that 
is  involimtarily  acqiiired  may  become 
eligible.  Paragraph  (c)  provides  the  same 
information  for  land  that  was  held 
under  a  recordable  contract  and  that  is 
involuntarily  acquired.  Paragraph  (d) 
discusses  how  mortgaged  land  that  is 
involuntarily  acquired  would  be  eligible 
to  receive  irrigation  water. 

A  change  firom  the  prior  rules  was 
made  in  paragraph  (e)  of  the  proposed 
rules  and  is  retained  in  the  final  rules 
with  modifications.  This  paragraph 
disciisses  how  acreage  limitations  apply 
to  nonexcess  land  that  becomes  excess 
when  it  is  involuntarily  acquired.  Like 
the  proposed  rules,  paragraph  (e) 
provides  that  land  involuntarily        '^ 
acquired  by  a  landowner,  who  held  the 
land  previously  as  excess  or  uinder 
recordable  contract,  is  not  eligible  for 
application  of  the  involuntary 
acquisition  provision  to  receive  water 
for  5  years.  However,  an  exception  is 
made  to  this  prohibition  in  the  final 
rules  for  financial  institutions. 

An  additional  change  to  paragraph  (e) 
in  the  final  rules  reflecta  the  dianges 
discussed  in  §  426.12  regarding  the 
reacquisition  of  formerly  excess  land  by 
the  party  that  originally  held  the  land  as 
excess,  hicorporating  the  provisions  of 
§  426.12(g),  if  a  landholder  involuntarily 
acquires  nonexcess  land  that  he  at  she 
had  held  as  excess^  and  designates  that 
land  as  excess  upon  the  reacquisition, 
the  landholder  cannot  use  the 
involuntary  acquisition  provisions  to 
receive  water  on  that  land  for  5  years, 
unless  one  of  the  exceptions  provided  in 
§  426.12(g)  applies  or  the  landholdw  is 
a  financial  institution. 

Paragraph  (e)(iv)  of  the  proposed  rules 
has  become  a  new  paragraph  (f)  in  the 
final  rules.  This  (taragraph  explains  that 
a  landowner  is  not  permitted  to 
redesignate  involuntarily  acquired  land 
as  nonexcess,  if  the  land  was  designated 
as  excess  when  it  was  involuntarily 
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acquired,  and  if  a  higher  water  rate 
would  have  been  owed  because  if  the 
land  had  been  designated  as  nonexcess 
in  the  first  place.  The  only  exception  is 
if  the  landholder  remits  the  difference 
in  the  rates  to  Reclamation. 

What  had  been  paragraph  (0  in  the 
proposed  rules  is  paragraph  (g)  in  the 
final  rules.  This  paragraph  describes  the 
effect  of  involuntarily  acquiring  land 
that  had  been  subject  to  t^e 
discretionary  provisions  if  the  acquiring 
party  is  subject  to  prior  law.  Unlike  the 
prior  and  proposed  rules,  the  final 
version  highlights  the  situation  in 
which  a  luidholder  would  become 
subject  to  the  discretionary  provisions 
upon  involuntarily  acquiring  land. 

Finally,  paragraph  (h)  provides  when 
the  5-year  eligibility  period  commences 
for  land  that  is  acquired  by  inheritance 
or  devise. 

The  following  examples  illustrate  the 
application  of  §  426.14: 

Example  (1).  Farmer  X  owns  160  acres  of 
irrigation  land  in  District  A.  District  A  has 
not  amended  its  contract  to  become  subject 
to  the  discretionary  provisions.  Farmer  X 
inherits  another  480  acres  of  irrigation  land 
in  District  B.  District  B  has  amended  its 
contract  to  become  subject  to  the 
discretionary  provisions.  Farmer  X  never 
previously  held  the  inherited  land  as 
ineligible  excess  lan()  or  under  a  recordable 
contract.  Even  though  Farmer  X  has  reached 
the  limits  of  his  individual  ownership 
entitlement  under  prior  law,  since  the  480 
inherited  acres  had  t>een  designated 
nonexcess  and  eligible  in  its  prior  ownership, 
the  land  continues  to  be  eligible  to  receive 
irrigation  water  for  a  period  of  5  years  in 
Farmer  X's  ownership.  However,  since  this 
land  is  located  in  a  district  subject  to  the 
discretionary  provisions,  the  price  of  water 
delivered  to  this  land  must  include  at  least 
full  OftM  costs  and,  if  the  land  is  leased  to 
another  landholder,  the  full-cost  rate  may 
apply,  depending  on  whether  the  lessee  has 
exceeded  his  nonfuU-cost  entitlement. 
Farmer  X  also  has  the  option  of  selling  the 
480  acres  at  any  time  at  full  market  value.  As 
explained  in  paragraph  (gj  of  this  section. 
Fanner  X  would  not  become  subject  to  the 
discretionary  provisions  by  virtue  of  the  fact 
that  be  involuntarily  acquired  land  from  a 
landowner  subject  to  the  discretionary 
provisions.  However,  Farmer  X  has  the 
option  of  becoming  subjgct  to  the 
discretionary  provisions  through  an 
irrevocable  election.  In  addition,  if  Farmer  X 
was  to  request  and  receive  approval  for  a 
redesignation  of  his  nonexcess  and  excess 
land,  and  thereby  some  of  the  involimtarily 
acquired  land  became  nonexcess.  Farmer  X 
would  automatically  become  subject  to  the 
discretionary  provisions.  If  he  chooses  either 
of  these  options,  he  can  then  include  the  480 
acres  as  part  of  his  960-acre  ownership 
entitlement  as  a  qualified  recipient 

Example  (2).  Fanner  A.  a  qualified 
recipient  who  owns  500  acres  of  irrigation 
land,  purchases  160  acres  of  excess  land  from 
Bank  ABC  Farmer  A  designates  this  160 


acres  as  nonexcess,  eligible  to  receive 
inigation  water.  The  deed  transferring  the 
land  contains  the  10-year  deed  covenant 
requiring  Reclamation  sale  price  approval. 
Fanner  A  finances  this  purchase  through 
Bank  ABC.  Subsequently.  Bank  ABC 
forecloses  on  Farmer  A's  160  acres.  Since  the 
bank  is  a  financial  institution,  it  may  receive 
irrigation  water  on  this  land  for  a  period  of 
3  years  at  the  same  price  which  was  paid  by 
Farmer  A,  unless  the  land  becomes  subject  to 
full-cost  pricing  through  leasing.  In  addition, 
the  bank  may  sell  the  land  at  fiiir  market 
value  without  affecting  the  land's  eligibility 
to  receive  irrigation  water.  The  deed 
covenant  shall  be  removed  by  Reclamation  at 
the  bank's  request. 

Example  (3).  Farmer  Z  owns  160  acres  of 
ineligible  excess  irrigation  land  in  District  W. 
He  decides  to  sell  this  land  to  his  neighbor, 
Farmer  Y.  an  eligible  buyer.  Farmer  Z 
provides  Farmer  Y  with  the  financing 
necessary  for  the  purchase.  The  deed 
transferring  the  land  to  Farmer  Y  contains  the 
10-year  covenant  requiring  sale  price 
approval.  The  160  acres  of  land  burdened  by 
a  deed  covenant  becomes  ehgible  to  receive 
inigation  water  in  Farmer  Y's  ownership. 
During  1999,  Farmer  Y  fails  to  meet  his 
financial  obligation  to  Fanner  Z. 
Consequently,  the  land  once  again  becomes 
part  of  Farm  Z's  ownership  by  foreclosure. 
Since  Farmer  Z  is  not  a  financial  institution, 
he  may  not  receive  irrigation  water  on  this 
land  through  the  involuntary  acquisition 
provisions,  unless  the  land  becomes  exempt 
from  the  acreage  limitation  provisions. 
Farmer  Z  pays  the  full-cost  rate  for  water 
delivered  to  the  land,  or  the  deed  covenant 
expires.  In  addition.  Reclamation  will  not 
remove  the  deed  covenant  requiring 
Reclamation  price  approval  for  the  sale  of  the 
land. 

Example  (4).  Landowner  L,  a  qualified 
recipient,  owns  800  acres  of  irrigation  land 
in  Cfistrict  M.  Landowner  L  inherits  640  acres 
of  land  in  District  N  from  his  grandfather. 
The  inherited  land  was  placed  under  a  5-year 
recordable  contract  by  his  grandfether  3  years 
ago.  Landowner  L  signs  an  agreement  to 
assume  his  grandfather's  recordable  contract 
to  the  480  acres  that  remain  excess  in  his 
landholding.  However,  even  though  the 
original  recordable  contract  term  expires  in  2 
years,  since  the  excess  land  was  involuntarily 
acquired,  it  remains  eligible  to  receive 
irrigation  water  for  5  years  from  the  date 
Landowner  L  involuntarily  acquired  the 
land.  Within  that  5-year  jieriod,  however. 
Landowner  L  must  sell  the  excess  land  at.a 
Reclamation  approved  price. 

Comments  Concerning  §426.14 — 
Involuntary  Acquisition  of  Land 

General 

•,  - 

Comment:  Reclamation  should 
designate  all  land  acquired 
involuntarily  as  excess  unless  the 
acquiring  party  deems  otherwise;  the 
acquiring  party  should  not  be  forced  to 
make  that  decision. 

Response:  This  comment  was  not 
accommodated  in  the  final  regulations. 
Because  of  the  consequences  associated 


with  land  being  designated  as  excess,  it 
is  the  landholder's  responsibility  to 
make  such  designations.  Reclamation 
will  only  make  such  designations  if  the 
landholder  and  district  do  not  do  so  as 
provided  for  in  §  426.12  (Excess  land). 
In  the  case  of  involuntarily  acquired 
land,  if  the  landholder  or  district  does 
not  designate  the  land  as  excess  and  the 
landholder's  holding  has  not  exceeded 
the  applicable  ownership  entitiement, 
such  land  up  to  the  landholder's 
ownership  entitlement  will  be  assumed 
to  be  nonexcess  by  Reclamation  if 
irrigation  water  is  delivered  to  that  land. 
Only  when  the  landholder's  OMmership 
entitlement  would  be  exceeded,  will 
Reclamation  designate  the  involuntarily 
acquired  land  as  excess  when  the 
landholder  and  district  do  not  make 
such  a  designation.  For  land 
involuntarily  acquired,  the  land  will 
remain  ineligible  to  receive  irrigation 
water  until  the  land  is  designated. 

Comment:  A  qualified  recipient  who 
sells  to  a  limited  recipient  should  not  be 
restricted  to  960  acres  in  the  case  of 
foreclosure. 

Response:  There  are  no  general 
exceptions  to  the  acreage  limitation 
restrictions  that  have  been  established    - 
by  statute.  However,  in  many  cases  the 
qualified  recipient  could  receive  water 
on  the  land  for  at  least  5  years,  even  if 
the  ownership  entitiement  is  exceeded. 
Relevant  (actors  include:  if  any 
nonexcess  eligibility  remains  in  the 
foreclosing  party's  ownership 
entitlement;  if  the  foreclosing  party  sold 
the  involuntarily  acquired  land  from 
excess  status  or  held  it  under  recordable 
contract;  if  the  entity  is  a  financial 
institution;  if  any  of  the  exceptions 
provided  in  §  426.12(g)  apply;  and  if  the 
status  of  the  land  was  nonexcess 
immediately  prior  to  foreclosure. 

Comment:  Foreign  ownerships  should 
be  able  to  take  full  advantage  of  the 
involuntary  acquisition  rules,  as  the 
current  interpretation  in  the  Central 
Arizona  Project. 

Response:  Reclamation  believes  the 
respondent  is  commenting  on  the 
practice  that  land  that  is  held  indirectly 
and  was  acquired  involuntarily  does  not 
have  to  be  considered  in  determining  if 
an  RRA  form  must  be  completed.  This 
practice  has  been  codified  in 
§  426.16(g).  This  provision  is  applicable 
regardless  of  the  nationality  of  the 
involuntarily  acquiring  party.  Foreign 
entities  or  nonresident  aliens  who 
involuntarily  acquire  land  are  treated  no 
differently  from  citizens  of  the  United 
States  and  domestic  entities. 

Section  426.14(a) 

Continent:  Would  an  acquisition  of  a 
deed  in  lieu  of  foreclosure  fit  the  "sale 
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from  the  previous  landowner  is 
canceled"  situations  described  in 
§426.12? 

Response:  A  deed  in  lieu  of 
foreclosiire  is  considered  to  be  an 
involuntary  acquisition  by  the  lender, 
but  may  not  be  a  canceled  sale  from  a 
previous  land  owner. 

Section  426.14(b) 

Comioent:  A  commenter  stated  that 
there  is  no  justification  to  require  a  deed 
covenant  on  land  that  is  declared  as 
nonexcess  by  the  landholder  as 
specified  in  §  426.14(b),  since  it  was 
originally  sold  in  accordance  with  RRA 
requirements  and  the  acquiring 
landholder  had  no  control  ove^  the 
land's  status  until  it  was  involimtarily 
acquired. 

Response:  This  comment  was  not 
accommodated  in  the  final  regulations. 
The  respondent  is  assiuning  that  all 
land  involimtarily  acquired  was  never 
excess  or  it  was  sold  at  an  approved 
price.  That  is  not  always  the  case. 
Section  426.14(b)  addresses  situations 
where  the  land  was  excess  in  the 
previous  landholding  and  is 
involuntarily  acquired.  If  the  acquiring 
party  declares  it  as  nonexcess,  it  is 
appropriate  to  require  a  deed  covenant 
and  restrict  the  sales  price  for  10  years, 
just  as  Reclamation  does  for  any  excess 
land  that  is  designated  as  nonexcess. 

Comment:  Involuntarily  acquired 
excess  land  should  be  eligible  as  long  as 
the  new  landowner  is  within  his  acreage 
limitations. 

Response:  Reclamation  agrees.  As  in 
the  prior  and  proposed  rules,  this   . 
paragraph  of  the  final  rules  provides  a 
method  for  the  new  landholder  to  make 
such  land  eligible. 

Section  426.14(d) 

Comment:  Deed  covenant  restrictions 
should  be  removed  from,  §  426.14(d). 

Response:  There  are  no  requirements 
to  include  deed  covenants  in 
§  426.14(d).  In  fact,  that  section  is  clear 
that  deed  covenants  wall  not  apply 
(§§  426.14(d)(l)(iii)  and  426.14(d)(2)l. 

Conunent:  Any  nonexcess  land  a 
seller  involuntarily  acquires  should  not 
require  a  deed  covenant  to  be 
considered  nonexcess,  even  if  the  buyer 
designates  the  land  as  excess  after  the 
mortgage  is  recorded. 

Response:  The  rules  provide  for  this 
interpretation  if  the  land  was 
involimtarily  acquired.. 

Section  426.14(e) 

Comment:  All  fanners  in  the  West 
receiving  water  through  Reclamation 
should  not  be  denied  broad  access  as 
intended  by  Congress  because 
Reclamation  faileid  to  ptirsue  a  few  non 


bona  fide  transacticuis  concerning  the 
reacquisition  of  excess  land. 

Response:  Congress  was  very  specific 
as  to  what  involimtarily  acquired  land 
would  be  eligible  to  receive  water. 
Reclamation  has  for  many  years 
interpreted  this  provision  to  not  allow 
the  delivery  of  water  to  land  that  was 
excess  when  it  was  involimtarily 
acquired,  unless  the  new  landowner 
declares  it  as  nonexcess  and  includes 
the  required  covenant  in  the  deed.  The 
only  exception  is  for  certain  mortgaged 
land.  The  proposed  rules  refined  this 
limitation  by  stating  that  if  the 
involuntarily  acquiring  party  had  sold 
the  land  from  excess  status,  whether  or 
not  it  was  under  a  deed  covenant,  the 
same  prohibition  on  receiving  irrigation 
water  would  apply. 

The  final  rule  provides  exceptions  to 
this  restriction  for  financial  institutions. 
The  final  rule  also  limits  the  application 
of  the  restriction  to  the  period  of  the 
deed  covenant  and  provides  an 
additional  exception  if  the  full-cost 
water  rate  is  paid.  The  final  rule  version 
fully  implements  the  law,  ensuring  that 
excess  land  is  fully  disposed  of  by  the 
landowner  if  it  is  to  become  eligible. 

Comment:  Some  commenters  noted 
that  they  believe  Reclamation  has  had 
difficulty  determining  whether 
financing  and/or  foreclosure  were  bona 
fide.  They  asked  that  these  difficulties 
be  described  along  with  an  explanation 
of  why  they  justify  a  flat  prohibition  on 
receiving  water  for  5  years  and  not  being 
able  to  remove  the  deed  covenant. 

Response:  It  is  sometimes  difficult  to 
determine  whether  a  foreclosure 
occurred  at  arms  length  when  the 
parties  have  prior  or  ongoing  business 
relationships.  Reclamation  has  excepted 
financial  institutions  from  the 
restrictions  on  receiving  water  and 
removing  the  deed  covenant. 
Reclamation  understands  that  such 
organizations  often  lend  to  farmers 
based  on  the  market  value  of  the  land 
rather  than  on  the  purchase  price  that 
has  been  approved  by  Reclamation. 
Such  institutions  are  less  likely  to  be 
motivated  by  the  chance  to  foreclose  on 
such  property  in  the  future  to  obtain  a 
windfall  profit  than  are  ether  less  well 
regulated  entities  and  individuals. 

Reclamation  does  not  believe 
individual  lenders  necessarily  are 
driven  by  the  same  motives  as  financial 
institutions.  Accordingly,  lenders  that 
are  not  financial  institutions  have  been 
provided  notice  that  Reclamation  will 
not  allow  them  to  reacquire  their 
formerly  excess  land  and  then  sell  it  at 
full  market  value  in  the  future.  Thus, 
such  lenders  cannot  sell  the  land  at  fuU 
market  value  until  the  deed  covenant 
expires.  In  addition,  such  fbimer  owners 


will  not  be  given  the  5-year  grace  period 
for  receiving  irrigation  water  on 
involuntarily  acquired  land  declared  as 
excess  in  their  holdings.  < 

Comment:  Rules  concerning  ' 

involuntary  acquisition  could  affect 
lending  institutions  to  the  degree  of  not 
being  able  to  loan  money  to  farmers  if 
those  institutions  have  no  entitlement 
available. 

Response:  Reclamation  has  included 
an  exception  for  financial  institutions 
that  involuntarily  acquire  land  they 
formerly  held  as  excess  from  the 
restriction  on  receiving  irrigation  water 
on  the  land  or  selling  such  land  at  full 
market  value. 

Comment:  The  regulations  could  stop 
farmers  from  helping  employees  start 
farms  by  loaning  money  to  buy  excess 
land. 

Response:  If  the  excess  land  was  sold 
by  the  farmer  at  an  approved  price,  the 
farmer  who  is  helping  his  employee  to 
buy  the  land  would  be  able  to  recoup 
the  loan  amount  as  long  as  the  farmer 
involuntarily  acquired  that  land,  even  if 
the  farmer  was  the  owner  of  the  land 
when  it  was  excess.  This  is  because  the 
fanner  could,  again,  sell  the  land  at  the 
approved  price. 

Comment:  Landholders  who  reacquire 
land  that  was  previously  excess  in  the 
landholders'  holding  prior  to  its  sale 
should  not  be  allowed  to  receive 
irrigation  water  following  reacquisition. 
because  the  landholder  is  no  worse-off 
as  a  result  of  the  involuntary 
acquisition. 

Response:  In  general,  Reclamation 
agrees  with  this  comment.  In  the 
proposed  rule,  Reclamation  appUed  this 
interpretation  to  all  involuntary 
acquisitions.  As  discussed  above,  in  the 
final  rule,  financial  institutions,  as 
defined,  have  been  exempted  from  this 
application. 

Comment:  Parties  that  involuntarily 
acquire  land  should  be  able  to  designate 
such  land  as  excess,  receive  water  on 
such  land  for  5  years,  and  then  be  able 
to  redesignate  such  land  as  nonexcess. 
The  current  rules  allow  these  actions. 
Response:  Reclamation  has  adjusted 
the  final  rule  by  adding  a  new 
§  426.14(f)  to  allow  sudi  actions  with 
two  conditions:  (1)  the  landowner  must 
follow  the  normal  redesignation 
procedures;  and  (2)  if  a  higher  water  rate 
would  have  been  paid  if  the  land  had 
been  designated  as  nonexcess  upon 
involuntary  acquisition,  then  the 
landowner  must  remit  to  the  Federal 
Government  the  difierence  between  the 
rate  paid  and  the  rate  that  would  have 
been  paid  if  the  land  had  been 
designated  as  nonexcess  rather  than 
excess  upon  the  involuntary  acquisition. 
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Comment:  This  section  and  other 
appropriate  sections  should  be  modified 
to  allow  an  extension  of  the  5-year 
disposal  period,  if  certain  criteria  are 
met. 

Response:  This  conunent  has  not  been 
accommodated  in  the  final  regulations. 
The  commenter  may  be  confusing  the  5- 
year  period  for  receiving  irrigation  water 
on  involuntarily  acquired  land 
designated  as  excess  with  the  5-year 
period  typically  foimd  in  recordiable 
contracts.  The  5-year  period  for 
receiving  water  on  involimtarily 
acquired  land  only  addresses  the  period 
of  time  the  excess  land  may  receive 
irrigation  water.  After  that  period  of 
time,  the  land  becomes  ineligible  excess 
land.  Whether  the  landowner  wants  to 
sell  the  land  at  that  point  is  up  to  the 
landowner,  since  there  is  no 
requirement  to  sell  the  land. 

Section  426.15    Commingling 

Section  426.15  in  the  prior 
regulations.  Religious  and  charitable 
organizations,  is  renamed  Religious  or 
charitable  organizations  and 
renumbered  as  §  426.9.  The  new 
§  426.15,  Commingling,  replaces 
§  426.18  ofJhe~prior  regulations.  This 
section  describes  how  the  acreage 
limitation  provisions  apply  if  water 
from  project  and  nonproject  sources  are 
commingled  before  delivery  to 
landholders. 

Editorial  changes  have  been  made  to 
the  prior  and  proposed  regulation. 
Except  as  noted,  no  substantive  changes 
are  intended.  In  addition,  as  in  the 
proposed  rule,  commingled  water  is 
defined  in  paragraph  (a),  but  the 
definition  of  nonproject  water  that  was 
found  in  this  paragraph  has  been 
deleted.  Instead,  the  definition  of 
nonproject  water  may  be  foimd  in  the 
definitions  section  since  that  term  is 
used  outside  of  this  section. 

Paragraph  (b)  discusses  the 
application  of  Federal  reclamation  law 
and  these  regulations  to  cqmmingling 
provisions  aheady  included  in 
contracts.  Paragraph  (c)  provides  how 
new  commingling  provisions  may  be 
established  in  contracts  and  how 
Federal  reclamation  law  and  these 
regulations  will  be  applied.  Finally, 
paragraph  (d)  discusses  when  Federal 
reclamation  law  and  these  regulations 
do  not  apply. 

The  following  examples  iUustrate  the 
applicaticm  of  §  426.15: 

Example  (J).  District  A  has  a  distribution 
system  constructed  without  funds  made 
available  pursuant  to  Federal  reclamation 
law  and  irrigates  land  therein  with 
nonproject  surface  suppUes  and  ground 
water  distributed  to  users  within  the  district 
through  its  distribution  systma.  The  district 


enters  into  a  contract  with  the  United  States 
for  a  supplemental  irrigation  water  supply 
and  intends  to  distribute  that  supplemental 
water  through  its  distribution  system.  Only 
the  landholders  within  the  district  who  are 
eligible  to  receive  a  supply  of  irrigation  water 
as  specified  in  $  426.15(c)(1)  are  subject  to 
reclamation  law.  The  district  is  not  restricted 
in  its  use  of  the  nonproject  surfoce  water  or 
ground  water,  and  will  be  in  compliance 
with  the  provisions  of  its  contract  so  long  as 
there  is  sufficient  eligible  land  to  receive  the 
Reclamation  irrigation  water  supply. 

Example  (2).  District  A  has  a  contract  with 
Reclamation  for  a  supply  of  irrigation  water. 
Within  the  boundary  of  the  district  there  are 
several  parcels  of  ineligible  excess  lands 
which  are  not  supplied  with  irrigation  water. 
Those  lands  are  irrigated  from  the  ground- 
water resources  under  them.  If  irrigation 
water  furnished  to  the  district  pursuant  to  the 
contract  reaches  the  underground  strata  of 
these  ineligible  lands  as  an  unavoidable 
result  of  the  furnishing  of  the  irrigation  water 
by  the  district  to  eligible  lands,  the  continued 
irrigation  of  the  ineligible  excess  lands  with 
that  ground  water  shall  not  be  deemed  to  be 
in  violation  of  reclamation  law. 

Note:  Example  2  also  is  applicable  to  the 
issue  of  unavoidable  ground-water  recharge. 

Example  (3).  A  district  has  nonproject 
water  available  to  deliver  to  lands  considered 
ineligible  for  irrigation  water  under 
provisions  of  Federal  reclamation  law  and 
these  regulations.  To  eliminate  the  need  to 
build  a  duplicate  private  conveyance  system 
to  transport  nonproject  water,  the  district 
would  Uke  to  transfwrt  such  water  through 
facilities  funded  with  monies  made  available 
pursuant  to  Federal  reclamation  law  without 
the  nonproject  water  being  subject  to  Federal 
reclamation  law  and  these  regulations.  If  the 
district  agrees,  with  prior  Reclamation 
approval,  the  nonproject  water  may  be 
commingled  in  federally  financed  facilities 
and  delivered  to  ineligible  lands  if  the 
district  pays  the  incremental  fee,  as 
determined  by  Reclamation,  for  the  use  of  the 
federally  financed  facilities  required  to 
deliver  the  nonproject  water.  The  fee  will  be 
in  addition  to  the  capital,  opteration, 
maintenance,  and  replacement  costs  the 
district  is  obligated  to  pay  and  will  be  based 
on  a  methodology  designed  to  reasonably 
reflect  an  appropriate  share  of  the  cost  to  the 
Federal  Government,  including  interest,  of 
providing  the  service. 

Example  (4).  The  State  of  Euphoria  has  a 
water  supply  it  wishes  to  transport  in  the 
same  direction  and  elevation  as  planned  in 
the  Federal  reclamation  project.  If 
Reclamation  and  the  State  each  finance  their 
share  of  the  costs  to  construct  and  operate  the 
project,  the  water  supply  of  the  State  will  not 
be  subject  to  Federal  reclamation  law  and 
these  regulations. 

Example  (5).  District  A  has  water  rights  to 
divert  water  from  a  river.  These  water  rights 
are  adequate  to  meet  its  requirements.  It  is 
located  immediately  adjacent  to  a  federally 
subsidized  facility.  District  B.  District  B  is 
located  immediately  adjacent  to  the  river  but 
several  miles  from  the  Federal  facility. 
District  B  contracts  with  the  United  States  for 
a  supply  of  irrigation  water,  but  rather  than 
construct  several  miles  of  conveyance 


facility.  District  B,  with  the  approval  of  the 
United  States,  contracts  with  District  A  to 
allow  District  A's  water  rights  water  to  flow 
down  the  river  for  use  by  District  B,  and  the 
irrigation  water  is  in  turn  delivered  to 
District  A.  District  A  is  not  subject  to  Federal 
reclamation  law  and  these  regulations  by 
virtue  of  this  exchange,  provided  it  does  not 
materially  benefit  from  that  exchange. 
District  B,  however,  is  subject  to  Federal 
reclamation  law  and  these  regulations  since 
it  is  the  beneficiary  of  the  exchange,  i.e.,  a 
water  supply. 

Comments  Concerning  §  426. 1 5 — 
Commingling 

General 

Comment:  The  proposed  rules  should 
recognize  that  commingling  is  a  fact  of 
life  and  that  often  the  Reclamation 
supply  is  only  a  minor  pari  of  the 
overall  irrigation  water  supply. 

Response:  Reclamation  recognizes 
that  often  the  supply  from  a 
Reclamation  project  is  only  a 
supplemental  supply.  The  rules 
recognize  the  existence  of  commingling 
in  contracts. 

Comment:  The  proposed  commingling 
provision  does  not  give  any 
consideration  for  allocating  evaporation, 
shrinkage,  and  other  administrative 
losses  between  primary  water  and 
project  water. 

Response:  This  comment  has  not  been 
accommodated  in  the  final  regulations. 
Neither  the  RRA  nor  the  acreage 
limitation  provisions  of  these 
regulations  address  the  amount  of  water 
received  by  any  individual  landholder. 
Rather,  these  provisions  address  what 
land  may  receive  any  irrigation  water 
delivered  from  or  through  a  Federal 
facility  and  the  price  charged  for  this 
water. 

Section  426.15(a] 

Comment:  Reclamation  should  not 
define  as  project  water  all  water  that  is 
commingled  and  then  impose  acreage 
limitations  on  any  land  commingled 
water  irrigates. 

Response:  Whether  or  not  nonproject 
water  is  subject  to  the  acreage  limitation 
provisions  depends  primarily  on  the 
terms  of  the  contract  with  the  district. 
This  section  of  the  rules  only  provides 
the  parameters  that  must  be  met  if 
nonproject  water  is  not  to  be  subject  to 
the  acreage  limitation  provisions. 

Section  426.15(b) 

Comment:  The  proposed  rules  seem  to 
change  the  application  of  this  section  so 
that  it  may  apply  only  to  contracts 
renewed  at  some  earlier  time  and  not  to 
all  renewals. 

Response:  Reclamation  has  adjusted 
the  provision  to  make  it  clear  that  it 
applies  for  the  term  of  existing  contracts 
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and  any  renewals.  However,  the 
provision  does  not  apply  to  contracts 
that  are  no  longer  in  eSsct 

Convanent:  This  section  should  be 
amended  to  include  existing  contracts 
which  contain  commingling  provisions 
separate  and  apait  from  repayment 
contracts. 

Response:  This  paragraph  appUes  to 
repayment,  water  service,  and  other 
types  of  contracts  and  any  renewals  of 
those  contracts.  4 

Section  426.15(c) 

Comment:  The  proposed  commingling 
provisions  do  not  address  the  situation 
where  the  distribution  system  is  entirely 
privately  owned  and  operated  and 
Reclamation  water  can  only  be 
delivered  through  that  system. 

Response:  In  fact,  the  prior,  proposed, 
and  final  rules  address  such  situations. 
See  §  426.15(c)(1)  of  the  final 
regulations.  ;*  ' 

Comment:  What  authority  does 
Reclamation  have  to  impose  a  limit 
upon  the  amoimt  of  water  a  landowner 
could  use  on  his  lands 
(§  426.15(c)(l)(ii)l?  Such  may  interfere 
with  landowner's  property  rights. 

Response:  The  provision  in  question 
does  not  limit  the  amount  of  water  a 
landowner  may  use.  Rather,  it  is  \ised 
strictly  to  determine  if  Federal 
reclamation  law  will  apply  to  all 
landholders  in  a  district  or  only  those 
landholders  viho  receive  project 
irrigation  water,  as  opposed  to 
nonproject  water.  If  feciUties  used  to 
commingle  water  were  built  without 
Federal  funds  and  the  district  is  to 
receive  more  irrigation  water  than  is 
equal  to  the  quantity  necessary  to 
irrigate  eligible  lands,  all  landholders  in 
the  district  will  still  be  able  to  receive 
water.  But  all  landholders  will  then  be 
subject  to  Federal  reclamation  law  and 
these  regulations.  Reclamation  included 
this  provision  pursuant  to  Reclamation's 
authority  to  implement  the  RRA  and  its 
authority  to  msuce  water  available  for 
irrigation  purposes. 

Comment:  Section  426.15(c)(2)  is 
illegal,  in  that  it  exempts  lands  from 
Redamation  law  if  the  water  users  pay 
for  only  a  portion  of  the  facility  that 
they  use  that  was  built  at  Federal 
expense. 

Response:  Reclamation  disagrees  with 
the  commenter.  Reclamation  law,  and 
the  RRA  give  Reclamation  in  some 
instances  discretion  to  negotiate 
contracts  to  provide  for  the  use  of 
facilities  instead  of  a  repaym^it  ox 
water  service  contract. 

Comment:  Additional  charges  shoiild 
not  be  imposed  for  the  handling  of 
waters  which  are  or  become  .  .  ■*.   : 


commingled  with  project  water.  To  do 
so  is  outside  the  scope  of  the  RRA. 

Response:  Reclamation  believes  this 
comment  is  in  reference  to 
§  426.15(c)(2).  This  provision  was 
included  in  the  prior  rules  becaiise  a 
method  was  requested  to  allow  districts 
iising  federally  funded  facilities  and 
commingled  water  not  to  have  acreage 
limitation  apply  to  nonproject  water.  If 
the  district  chooses  to  not  include  this 
provision  in  its  contract  or  not  to  pay 
the  incremental  fee,  then  the  nonproject 
water  will  be  subject  to  acreage 
limitation.  Reclamation  does  not  impose 
the  fee;  the  decision  on  how 
commingled  water  will  be  treated  with 
respect  to  the  acreage  limitation 
provisions  under  these  circumstances 
rests  with  the  district. 

Section  426.16    Exemptions  and 
Exdusioiis 

Section  426.16  in  the  prior  regulation. 
Involuntary  acquisition  of  land,  is 
renumbered  as  §  426.14.  The  new 
§  426.16,  Exemptions  and  exclusions, 
replaces  §  426.13  of  the  prior  regulation. 
This  section  provides  the  general 
exemptions  and  exclusions  from 
application  of  the  acreage  limitation 
provisions. 

This  section  has  been  rewritten  . 
mainly  for  editorial  changes  and 
clarification.  Other  than  paragraph  (f), 
no  substantive  change  is  intended.- 
Additional  editorial  changes  were  made 
in  the  final  version  from  the  proposed 
rule. 

Paragraph  (a)  provides  an  exemption 
for  land  that  receives  its  agricultural 
water  frora  an  Army  Corps  of  Engineers 
project.  Paragraph  (b)  discusses  how 
districts  or  individuals  can  repay  their 
construction  obligations  and  what  effect 
such  action  has  on  appUcation  of  the 
acreage  limitation  provisions. 

Paragraph  (c)  discusses  how 
Reclamation  treats  Rehabilitation  and 
Betterment  loans  with  respect  to 
appUcation  of  the  acreage  limitation 
provisions.  It  should  be  noted  that  a 
given  contract  action  could  be 
considered  an  additional  ot 
supplemental  benefit  pursiiant  to 
§426.3  of  these  final  regulations  even 
though  it  neither  invokes  nor  extends 
the  application  of  acreage  lipiitation 
provisions  in  general.  For  example. 
Rehabilitation  and  Betterment  Act 
contracts  are  considered  additional  and 
supplemoital  benefits  imder  §  426.3 
even  though  they  woidd  neither  extmd 
nor  reinstate  the  application  of  acreage 
limitations,  as  provided  in  §426.16. 

Paragraph  (dj  provides  how  the 
acreage  limitation  provisions  wall  be 
applied  to  deliveries  of  temporary 
supphes  of  water  if  they  renih  from  an 


unusually  large  water  supply  or  are 
otherMrise  unmanageable  flood  flows  of 
short  diuation. 

Paragraph  (e)  addresses  the  issue  of 
isolated  tracts  and  how  the  acreage 
limitation  provisions  apply  if  a 
landowner  requests  an  isolated  tract 
determination  and  Reclamation 
approves  the  request.  This  paragraph 
was  adjusted  in  the  final  rule  to 
eliminate  redundancy  in  the  proposed 
rule. 

Paragraph  (f)  was  added  to  the 
proposed  rule  and  is  retained  in  the 
final  rule  to  make  it  clear  that  the 
acreage  limitation  provisions  are  not 
applicable  to  Indian  trust  or  restricted 
lands.  This  provision  was  adjusted  in 
the  final  rule  to  address  both  the  acreage 
limitation  provisions  and  water 
conservation  provisions  of  the  RRA. 

Comments  Concerning  §426.16 — 
Exemptions  and  Exolusions 

General 

Comment:  All  eligible  projects  in 
Arizona  (CAP,  Wellton-Mohawk,  and 
the  Salt  River  Project)  should  be 
included  in  exemptions  from  the  RRA 
and  conservation  mandates. 

Response:  This  comment  has  not  been 
accommodated  in  the  final  regulations. 
There  is  no  authority  to  exempt  a 
district  from  application  of  acreage 
limitation  requirements  before  the 
district  repays  its  contract  obligations. 
Even  upon  payout,  districts  generally 
remain  subject  to  certain  RRA 
requirements,  such  as  the  water 
conservation  provisions. 

Comment:  The  rules  shoiUd  declare 
that  any  change  in  use  of  water  for 
purposes  other  than  the  u8e(s)  originally 
specified  in  the  ccmtract  shall  require 
the  participaticMi  of  the  United  States  in 
sharing  any  of  the  wind&ll  profits  « 
which  mi^  result.  Moreover,  any 
proposed  change  in  irrigable  acreage  in 
a  paid  out  project  should  require  the 
approval  of  the  United  States  if  only  for 
reasons  of  water  quality  protection. 

Response:  These  issues  are 
contractual  issues,  not  acreage 
limitation  issues.  There  is  no  authority 
for  restricting  a  district's  payout 
exemption  from  the  acreage  limitation 
provisions  to  satisfy  non-acreage 
limitation  goals. 

Section  426.16(b) 

Comment:  How  does  the  term 
"subsidized  Reclamation  project  water" 
apply  to  paid  out  districts  that  pay  the 
actual  O&M  charges  assessed  by 
Reclamation  each  year? 

Response:  Section  426.16(b)  exempts 
land  in  districts  that  have  repaid 
applicable  construction  costs.  Thus,  that 


^.v 
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tenn  has  no  application  with  regard  to 
the  acreage  limitation  jHtivisions  in 
such  districts. 

Comment:  Reclamation  should  notify 
both  individuals  and  the  district  when 
a  landowner  repays  his  contract  so  the 
infonnation  can  be  verified  and 
included  in  the  district's  records 
(S426.16(b)(3)(i)l. 

Response:  This  comment  has  been 
accommodated  in  the  final  regulations. 

Comment:  Landholders  should  be 
given  a  certificate  of  repayment  in  a 
timely  manner  (§  426.17(b)(3)(iu)). 

Response:  Once  a  final  pa3rment  has 
been  received,  a  process  is  initiated  by 
Reclamation  to  ensure  the  landholder  is 
paid  out  and  all  requirements  have  been 
met.  Often  this  is  a  time  consuming 
process,  but  once  completed,  certificates 
are  immediately  made  available  upon 
request. 

Secticm  426.16(c) 

Comment:  Sections  426.16  (b)  and  (c) 
with  regard  to  rehabilitation  and 
betterment  loans  should  be  retained  in 
the  final  regulations. 

Response:  Section  426.16  (b)  and  (c) 
have  been  retained  in  the  final  rules 
with  some  minor  editorial  changes. 

Section  426.16(d) 

Comment:  Reclamation  should 
establish  reasonable  criteria  for 
determining  when  a  Section  215  flood 
event  occurs  and  incorporate  those 
criteria  into  the  final  regulations. 

Response:  Reclamation  has  adopted 
the  statutory  criteria  for  determining  a 
temporary  supply  of  watw.  Specifically, 
a  flood  event  occurs  when  Reclamation 
determines  the  existence  of  an 
unusually  large  water  supply  not 
otherwise  storable  for  project  purposes 
or  infrequent  or  otherwise  immanaged 
flood  flows  of  short  duration.  The 
unusual  hydrologic  conditions,  the  wide 
range  of  physical  constraints  possessed 
by  project  facilities,  and  variations  in 
State  law  make  it  unwise  to  attempt  to 
further  refine  the  statutory  criteria. 

Comment:  Several  comments 
expressed  a  wide  range  of  opinions  on 
the  conditions  under  which 
Reclamation  should  declare  a  temporary 
supply  of  water.  Some  commenters 
wanted  Reclamation  to  make  a 
declaration  if  it  captiires  an  unusable 
amount  of  water  during  a  drought. 
Others  wanted  a  definition  that 
maximizes  groundwater  recharge  for  the 
purpose  of  overdraft  protection.  StiU 
others  suggested  a  definition  that  would 
limit  declarations  to  those  instances 
where  releases  were  needed  to  prevent 
exceeding  the  dedicated  flood  control 
space  of  a  reservoir  or  similar  genuine 
flood  conditions. 


Response:  The  declaration  of  a 
temporary  supply  of  water  is  based  on 
site  specific  hydrologic  conditions  and 
State  law.  While  drought  and 
groimdwater  recharge  may  at  times 
contribute  to  these  conditions. 
Reclamation  evaluates  the  physical 
limitations  (A  facilities  in  the  context  of 
the  specific  hydrologic  ctmditions 
before  making  a  declaration  of  the 
availabihty  of  temporary  water  supplies. 
Similarly,  Reclamation  wiU  not  limit 
itself  to  making  a  declaration  only  at  a 
time  when  it  is  ccmfronting  a  flood 
situation. 

Section  426.16(f) 

Comment:  Commenters  submitted 
opposing  views  concerning  the 
proposed  exclusion  of  Indian  trust  or 
restricted  lands  from  application  of  the 
acreage  limitation  provisions.  Some 
stated  that  Indian  trust  land  should  not 
be  treated  any  differently  than  any  other 
land.  On  the  other  hand,  others  not  only 
supported  the  proposed  version  but 
wanted  the  exclusion  expanded  to 
include  Indian  irrigation  projects. 

Response:  Indian  trust  and  restricted 
lands  are  owned  by  the  United  States  for 
the  benefit  of  the  tribes.  These  lands  are 
not  meant  to  be  subject  to  the  acreage 
limitation  provisions  of  Reclamation 
law.  As  for  Indian  irrigation  projects, 
they  will  be  excluded  if  they  are 
delivering  water  to  Indian  trust  or 
restricted  lands  or  are  not  considered  to 
be  Reclamation  project  focifities. 

Comment:  If  a  district  or  legal  entity 
buys  or  leases  water  from  a  tribe  that  is 
exempted  under  §  426.15(f)  1426.16(f)  in 
the  final  rules],  wotild  the  district  or 
entity  be  bound  by  the  acreage 
limitation  provisions? 

Response:  Section  426.16(f)  excludes 
Indian  trust  or  restricted  lands  from 
application  of  the  acreage  limitation 
provisions.  It  does  not  exclude  land 
held  in  districts  by  entities  or 
individuals  that  may  purchase  Indian 
water.  If  the  water  in  question  is 
delivered  to  a  district  that  is  subject  to 
the  acreage  limitation  provisions,  then 
that  district  wiU  remain  subject  to  those 
provisions.  This  is  due  to  the  contract 
provisions  the  district  has  with 
Reclamation.  The  purchase  of  water 
fiom  a  tribe  does  not  discharge  the 
district's  contract  obligations  with 
Reclamation. 

If  the  irrigation  water  in  question  was 
subject  to  the  acreage  limitation 
provisions,  but  such  provisions  are  not 
appUcable  when  the  water  is  delivered 
to  Indian  trust  or  restricted  lands,  the 
deUvery  of  such  water  to  nonexempt 
lands  will  include  the  appUcation  of 
those  provisions. 


If  the  water  is  sold  to  a  district  that 
is  not  subject  to  the  acreage  limitation 
provisions,  then  the  purchase  of  the 
water  fiom  a  tribe  that  is  also  not  subject 
to  those  provisions  would  not  in  itsetf 
require  application  of  the  acreage 
liinitation  provisions. 

Sectioo  428.17    Small  Reclamatitm 
Projects 

Section  426.17  in  the  prior  regulation. 
Land  held  by  governmental  agencies,  is 
renamed  Public  entities  and  renumbered 
as  §  426.10.  The  new  §  426.17,  Small 
reclamation  projects,  replaces  §  426.21 
of  the  prior  regtdation.  This  section 
discusses  the  effect  of  the  RRA  on  Small 
Reclamation  Projects  Act  (SRPA) 
projects  and  the  effect  of  SRPA  contracts 
on  application  of  the  acreage  linutation 
provisions. 

The  only  substantive  changes  that  are 
made  to  this  section  are  in  paragraphs 
(a)  and  (b).  Paragrat>h  (a)  address  the 
effect  the  RRA  has  on  contracts  made 
imder  the  SRPA.  Specifically,  districts ' 
with  such  contracts  were  entiUed  to  take 
advantage  of  the  higher  entitlements  of 
the  RRA.  The  proposed  rule 
incorporated  the  fact  that  Pub.  L.  99- 
546  closed  this  opportimity  on  October 
27, 1986.  The  final  rules  note  the 
provision  included  in  that  public  law 
that  provides  for  a  320-acre  entitiement 
instead  of  the  original  160-acre 
entitlement. 

Paragraph  (b)  addresses  how  other 
provisions  of  these  regulations  apply  to 
SRPA  loans.  A  phrase  has  been  added 
to  the  final  version  to  reflect  the  fact 
that  SRPA  loans  are  considered 
additional  and  supplemental  benefits  as 
provided  in  §  426.3  of  the  final 
regulation. 

Paragraph  (c)  discusses  the  effiect  of 
SRPA  loans  in  determining  whether  a 
district  has  repaid  its  water  service  or 
repayment  contract  construction 
obUgations.  Paragraph  (d)  addresses 
instances  in  whidi  districts  have  both 
an  SRPA  loan  contract  and  another 
contract  as  that  term  is  defined  in  the 
regulations. 

The  following  example  illustrates  the 
application  of  §  426.17: 

Example.  District  A  has  entered  into  both 
a  repayment  contract  and  an  SRPA  loan 
contract.  In  1983,  District  A  amended  its 
SRPA  loan  contract  pursuant  to  Section  223 
of  the  RRA  in  order  to  increase  the  interest 
threshold  for  its  owners  to  960  acres  for  a 
qualified  recipient  and  320  acres  for  a  limited 
recipient.  However,  District  A  has  not 
amended  its  repayment  contract  to  become 
subject  to  the  discretionary  provisions,  and 
is,  therefore,  still  subject  to  the  acreage 
limitations  of  prior  law.  Even  though  this 
SRPA  contract  permits  an  increased 
threshold  for  interest  payments,  until  District 
A  becomes  subject  to  the  discretionary 
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proviaions  it  may  not  deliver  iirigation  water 
to  land  owned  in  excess  of  the  prior  law 
entitlements  (160  acres  or  320  acres  for  a 
married  couple),  except  in  those  cases  where 
such  land  is  under  recordable  contract,  is 
owned  by  an  individual  who  has  made  an 
irrevocable  election,  or  commingling 
provisions  in  the  district's  contract  allow 
nonproject  water  to  be  delivered  to^xcess 
land,  see  S  426.15. 

Comments  Concerning  §  426.1 7— Small 
Reclamation  Projects  . 

No  comments  were  received 
concerning  this  section. 

Section  426.18    Landholder 
Infonnation  Requirements 

Section  426.18  in  the  prior  regulation, 
Commingling,  is  renumbered  as 
§  426.15.  The  new  §  426.18,  LoRdholder 
infonnation  requirements,  replaces,  in 
part.  §  426.10  of  the  prior  regulation. 
This  section  provides  the  requirements 
to  submit  information  to  Reclamation, 
bow  that  action  is  normally 
accomplished  through  the  submittal  of 
RRA  forms  provided  by  Reclamation, 
and  exceptions  to  the  RRA  forms 
requirements. 

This  section  has  been  rewrritten  to 
address  only  the  certification  and 
reporting  requirements  of  landholders. 
Accordingly,  a  new  definition  paragraph 
and  section  regarding  district 
responsibilities  (§  426.19)  have  been 
added.  In  addition,  a  new  section 
concerning  Reclamation  audits 
(§  426.25)  has  been  added. 

This  section  clarifies  district 
certification  and  reporting  requirements. 
References  found  in  the  prior  rules  to 
the  contents  of  the  certification  and 
reporting  forms  have  been  deleted 
because  a  comprehensive  list  of  these 
contents  is  tmnecessary  and  unwieldy 
for  these  regulations,  and  a  partial  Ust 
is  inappropriate. 

Also  deleted  is  the  provision  in  the 
prior  rules  that  specified  that  limited 
recipients  had  to  identify  all  part 
owners  who  own  more  than  4  percent 
of  the  limited  recipient  and  whose 
ownership  interest  would  constitute  an 
attribution  of  40  acres.  Reclamation  has 
found  that  information  is  generally  not 
avaiMile  to  verify  the  4  percent  ' 
requirement.  Therefore,  in  the  future, 
limited  recipients  will  only  have  to 
include  the  names  of  those  part  owners 
whose  ownership  in  the  entity  results  in 
an  attribution  of  more  than  40  acres. 

Paragraph  (a)  provides  a  definition  of 
irrigation  season  because  that  term  is 
used  in  this  section.  The  final  rules  do 
not  include  the  definition  of  standard 
certification  or  reporting  forms  because 
that  term  is  already  defined  in  §  426.2. 

Paragrq)h  (b)  specifies  who  must 
provide  in&nmation  to  Redamation. 


while  paragrai^  (c)  details  who  must 
submit  RRA  forms.  The  final  version  of 
paragraph  (c)  makes  it  clear  that  such 
forms  must  be  submitted  annually. 

Paragraph  (d)  provides  what 
information  is  required  to  be  provided 
on  the  RRA  forms.  Paragraph  (e) 
specifies  that  the  RRA  forms  must  be 
submitted  to  each  district  where  the 
landholder  directly  or  indirectly  holds 
land.  f 

Wholly-owned  subsidiaries  are 
specifically  exempted  from  forms 
requirements  in  paragraph  (f),  provided 
the  ultimate  parent  legal  entity  has  met 
its  forms  requirement. 

The  40-acre  certification  and 
reporting  exemption  threshold  foimd  in 
the  prior  rules  is  replaced  in  paragraph 
(g)  vdth  a  new  system  which  permits 
higgler  exemption  thresholds  for 
qualified  recipients.  Unlike  the 
proposed  rules  which  included  5-acre 
thresholds  for  certain  limited  recipients, 
80-acre  thresholds  for  other  limited 
redpiraits.  and  ceilings,  but  no  fixed 
thresholds  for  qualified  recipients,  the 
final  rules  retain  the  40-acre  threshold 
for  all  prior  law  and  limited  recipients. 

As  for  qualified  recipients,  if  a  district 
has  conformed  by  contract  with  the 
discretionary  provisions  and  the 
district's  financial  obligations  to 
Reclamation  are  not  delinquent,  the 
district  will  be  granted  Category  1 
status.  Category  1  status  provides  an 
RRA  forms  threshold  for  qualified 
recipients  of  240  acres.  Districts  that  do 
not  meet  the  two  criteria,  will  be  called 
Category  2.  Qualified  recipients  in  such 
districts  will  have  an  80-acre  RRA  forms 
exemption  threshold.  As  in  the 
proposed  rules,  paragraph  (g)  also 
provides  that:  wholly-owned 
subsidiaries  do  not  have  to  file;  Class  1 
equivalency  factors  cannot  be  used  in 
determining  if  a  RRA  forms  threshold 
has  been  exceeded;  and  indirect 
landholders  need  not  count 
involuntarily  acquired  land  that  has 
been  designated  as  excess  by  the  direct 
landholder  in  determining  if  their 
holdings  exceed  the  appUcable  RRA 
forms  threshold. 

Paragraph  (h)  provides  the  criteria 
hsted  in  the  preceding  paragraph  for 
determining  if  a  district  is  a  Category  1 
or  2  district  for  purposes  of  establishing 
the  RRA  forms  threshold  for  qualified 
recipients.  This  provision  has  changed 
firom  the  proposed  rule  in  that  the 
requirement  for  having  entered  into  a 
partnership  agreement  with 
Reclamation  to  be  considered  a  Category 
1  district  has  been  revised.  Instead  of 
the  requirement  for  financial  obUgatirais 
to  the  United  States  not  being 
delinquent,  the  final  ride  has  been 
modified  so-diat  Category  1  districts 


have  no  delinquent  financial  obUgations 
to  Reclamation.  This  paragraph  also 
specifies  what  will  be  considered  in 
distermining  if  a  district's  financial 
obligations  with  Reclamation  are 
current. 

Paragraph  (i)  describes  how  Category 
1  status  v^  be  applied.  Since  the 
thresholds  are  now  fixed,  the  provision 
in  the  proposed  rule  that  established  the 
actual  thresholds  in  partnership 
agreements  has  been  deleted.  In 
addition,  this  paragraph  has  been 
revised  to  state  that  the  Category  1 
status  will  be  withdrawn. 

Under  the  proposed  rule,  the  actual 
application  of  the  RRA  forms  threshold 
to  landholden  who  hold  land  in 
Category  1  and  2  districts,  in  effect, 
required  the  districts  to  be  aware  of  the 
RRA  forms  status  of  all  districts.  The 
final  rule  simplifies  this  process  in 
paragraph  (j)  in  that  the  RRA  thresholds 
that  are  applicable  to  any  particiUar 
district  will  be  appUcable  to  all 
landholders  in  that  district  regardless  of 
where  they  may  hold  land  westwide. 

Paragraph  (k)  provides  the 
requirements  for  notification  of 
landholding  changes  if  the  changes 
occur  after  the  landholder  has  submitted 
the  aimual  forms.  The  final  rules  adjust 
the  time  frames  for  reporting 
landholding  changes  &t>m  15  to  30  dajrs 
for  notifying  the  district  and  bom  30  to 
60  days  for  submitting  new  RRA  forms. 
Paragraph  (1)  provides  an  opfKMtunity  to 
submit  verification  forms  if  a 
landholding  has  not  changed  bam  the 
previous  year. 

Paragraph  (m)  was  added  in  the 
proposed  rule  to  state  that  Isdholden 
that  have  not  filed  the  required  forms 
are  not  eligible  to  receive  irrigation 
water.  In  the  final  rule,  the  phrase  "the 
district  must  not.delrver,"  was  added  to 
the  previousfy  included  phrase  "the 
landholder  is  not  eligible  to  receive  and 
must  not  accept  delivery  of  irrigation 
water"  to  make  it  clear  that  the  district 
as  well  as  the  landholder  is  responsible 
for  water  deliveries  in  the  absence  of  the 
required  forms. 

Paragraph  (n)  provides  the  actions 
Reclamation  may  take  if  false  statements 
are  made  on  the  RRA  farms.  Included  in 
this  paragraph  is  the  paragraph 
contained  on  the  RRA  forms  providing 
for  the  possibiUty  of  criminal  penalties 
for  fraudulent  statements.  Paragraph  (o) 
provides  the  Office  of  Management  and 
Budget  information  requirements,  while 
paragraph  (p)  provides  infonnation  on 
the  Privacy  Act  of  1974. 

The  following  examples  illustrate  the 
application  of  §  426.18: 

Examph  (1).  Landholder  A  failed  to  submit 
the  required  certification  forms  to  District  X 
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in  1994  and  1995.  District  X  delivered,  and 
Landholder  A  accepted  delivery  of,  irrigatioD 
water  in  those  years.  Landholder  A  submitted 
certification  forms  for  1996;  however. 
Landholder  As  landholding  is  not  eligible  to 
receive  irrigation  water  until  he  submits  the 
necessary  forms  for  1994  and  1995. 

Example  (2).  Corporation  A,  which  is 
registered  in  Venezuela,  owns  100  percent  of 
the  stock  of  Corporation  B,  which  is 
registered  in  Iowa.  Corporation  B,  in  turn, 
owns  100  percent  of  the  stock  in 
Corporations  C  and  D.  each  of  which  are 
registered  in  Arizona  and  OMm  and  irrigate 
nonexempt  land  in  two  different  Arizona 
irrigation  districts.  The  landholdings  exceed 
applicable  certification  and  reporting 
exemption  thresholds.  Corporation  A,  the 
parent  legal  entity,  must  submit  RRA  forms 
to  both  Arizona  districts.  The  forms  must 
describe  the  corporate  structure  and 
Corporation  A's  entire  landholding, 
including  those  of  its  subsidiaries. 
Furthermore,  any  stockholders  of 
Corporation  A  that  exceed  applicable  RRA 
forms  thresholds  must  submit  the  necessary, 
forms  in  order  for  the  landholding  to  be 
eligible.  Corporations  B,  C,  and  D  are  not 
required  to  file  RRA  forms  provided  that 
Corpwration  A  files  RRA  forms  and  includes 
the  holdings  of  its  wholly  owned  subsidiaries 
on  those  forms. 

Example  (3).  In  August  1997,  District  A 
amends  its  contract  to  confcHm  to  the 
discretionary  provisions.  Since  District  A  is 
not  delinquent  in  its  financial  obligations, 
the  regional  director  determines  that  District 
A  is  a  Category  1  district.  Accordingly, 
qualified  recipients  in  the  district  will  have 
a  240-acre  RRLA  forms  threshold,,  starting  with 
the  1998  water  year.  Limited  recipients  and 
prior  law  recipients  will  continue  to  have  the 
40-acre  RRA  forms  threshold  applied. 

Example  (4).  Landholder  A  is  a  qualified 
racipient  who  leases  120  acres  in  [)istrict  X 
and  40  acres  in  District  Y.  For  1998,  District 
X  achieves  Category  1  status,  but  District  Y 
does  not.  Landholder  A  must  therefore 
submit  RRA  forms  in  District  Y,  because  he 
exceeds  the  RRA  forms  threshold  for 
qualified  recipients  of  80  acres  held 
westwide  far  that  district,  but  he  does  not 
have  to  submit  RRA  forms  in  District  X. 
because  he  does  not  exceed  the  RRA  forms 
threshold  of  240  acres  held  westwide  for  that 
district 

Example  (5).  Bank  Y  is  a  limited  recipient 
and  has  12.000  acres  of  involuntarily 
acquired  excess  landholdings.  Bank  Y  has 
also  designated  640  acres  as  nonexcess. 
Stockholder  A,  a  qualified  recipient,  owns  a 
15  percent  interest  in  Bank  Y.  Thus, 
Stockholder  A  is  attributed  with  1,800  acres 
of  involuntarily  acquired  excess  land  and  96 
acres  of  nonexcess  land.  The  fact  that  most 
of  its  landholdings  are  involuntarily  acquired 
does  not  afford  Bank  Y  with  any  exemption 
with  respect  to  RRA  forms  thresholds, 
because  the  bank  is  the  direct  landholder. 
Therefore,  Bank  Y  must  file  certification 
fiorms.  Since  Stockholder  A  is  an  indirect 
landholder,  she  need  not  consider  the  bank's 
involuntarily  acquired  excess  land  in 
determining  whether  she  is  required  to 
certify.  However,  she  must  consider  the  96 
acres  of  attributed  nonexcess  land.  If 


Stockholder  A  exceeds  an  RRA  forms 
threshold,  she  would  be  required  to  include 
all  land  attributed  to  her,  including  that  land 
involuntarily  acquired,  on  her  RRA  form(s). 

Example  (6).  Corporation  E  leases  640 
acres  in  a  Category  1  district.  Corporation  E 
is  90  percent  owned  by  Corporation  F,  5 
percent  owned  by  Corp)oration  G,  and  5 
percent  owned  by  Farmer  B.  Corporations  E 
and  F  are  limited  recipients  that  did  not 
receive  irrigation  water  on  or  before  October 
1, 1981.  Corporation  G  is  a  limited  recipient 
that  received  irrigation  water  on  or  before 
October  1, 1981,  and  currently  has  no 
landholding  outside  of  Corporation  E.  Farmer 
B  is  a  qualified  recipient  who  also  directly 
owns  320  nonexempt  acres  in  the  same 
district.  Corporations  E  and  F  must  both  file 
because  both  have  exceeded  the  applicable 
40-acre  threshold,  and  because  Corporation  E 
is  not  wholly  owned  by  Corporation  F. 
Corporation  G  need  not  file,  because  it  is 
subject  to  a  40-acre  threshold  and  its  indirect 
holdings  westwide  total  only  32  acres. 
Farmer  B  must  file  because  he  has  exceeded 
the  applicable  240-acre  threshold. 

Example  (7).  Farmer  C  owns  440  acres  in 
a  Category  1  district.  After  the  district's  last 
delivery  in  1996,  Farmer  C  buys  another  40- 
acre  p>arcel  in  the  same  district.  Farmer  C 
need  not  submit  new  RRA  forms  until  the 
start  of  the  next  irrigation  season. 

Comments  Concerning  §  426.18 — 
Landholder  Information  Requirements 

General 

Comment:  The  forms  requirements 
have  become  very  time  consuming  and 
districts  are  faced  with  huge  fines  for 
what  are  often  inadvertent  errors. 

Response:  The  RRA  requires 
certification.  Moreover,  Reclamation  has 
never  issued  a  compensation  bill  for 
minor  problems  associated  with  errors 
and  omissions  on  RRA  forms.  Such  bills 
were  issued  only  in  instances  where 
irrigation  water  was  delivered  without 
any  attempt  to  file  appropriate  forms. 
Reclamation  does  not  consider  refusal  to 
file  to  be  minor,  inadvertent,  or 
insignificant.  Since  March  27, 1995, 
compliance  problems  with  the  RRA 
forms  requirements  have  been 
addressed  through  the  administrative 
costs  section  (see  §  426.20  of  the  final 
regulations). 

Comment:  Some  commenters  beUeved 
that  Reclamation  should  consider  a 
waiver  of  paperwork  for  districts  in 
which  only  a  small  portion  of  the  total 
water  supply  is  from  a  Reclamation 
project  or  base  the  threshold  on 
conditions  found  within  the  district, 
such  as  the  average  size  of  the 
landholdings.  .^^ 

Response:  The  RRA  forms 
requirements  must  be  applied 
consistently  in  order  to  ensure  that  no 
landholder  exceeds  his  westwide 
entitlement 

Comment:  The  forms  for  land  held  by 
a  bank  or  managed  by  a  farm 


management  corporatitHi  should  be  able 
to  be  signed  by  those  entities  without  a 
signature  authorization  form. 

Response:  If  the  land  in  question  is 
owned  or  leased  by  a  bank,  then  a  bank 
officer  may  sign  the  form  without  a 
signatiue  authorization  card.  A  {arm 
managen«nay  not  sign  the  forms  unless 
he  or  she  directiy  or  indirectly  is  the 
landholder  of  the  land  in  question  or  the 
landholder  has  provided  the  farm 
manager  the  power  of  attorney  to  sign 
the  forms.  The  completed  forms  report 
westwide  landholdings  so  that  the 
district  and  Reclamation  will  be  able  to 
determine  if  the  landholder,  not  the 
farm  manager,  is  eligible  to  receive 
benefits  associated  with  the  delivery  of 
irrigation  water.  Thus,  the  certifying 
official  must  be  able  to  attest  to  the 
entire  westwide  landholding  of  the 
entity  included  on  the  form. 

Comment:  The  annual  changes  to  the 
forms'  requirements  are  not  making  it 
easier,  but  more  confusing  and  results  in 
errors. 

Response:  Reclamation  has  strived  to 
minimize  annual  changes  to  the  RRA 
forms.  However,  whenever  changes  are 
made  to  the  regulations,  as  was  the  case 
in  1987,  or  the  RRA  is  amended,  as  was 
the  case  in  1988,  significant  changes  to 
the  forms  are  often  required.  Ehu'ing 
1996,  Reclamation  studied  the  RRA 
forms  in-depth  and  made  adjustments  to 
facilitate  their  use  and  ease  the  filing 
requirements  starting  v^th  the  1997 
water  year.  Public  input  was  part  of  this 
process.  Reclamation  will  also  have  to 
make  some  adjustments  as  a  result  of 
this  rulemaking  starting  with  the  1998 
water  year.  Once  the  1998  water  year 
forms  are  finalized.  Reclamation  does 
not  plan  to  make  any  further  major 
adjtutments  to  the  RRA  forms. 

Section  426.18(b) 

Comment:  The  filing  reqtiirements  are 
hard  to  decipher.  Who  is  supposed  to 
file  forms? 

Response:  All  landholders,  as  defined, 
must  annually  file  an  RRA  form  prior  to 
receiving  irrigation  water,  except  as  set 
forth  in  §  426.18(g). 

Comment:  Define  "other  parties"  as 
used  in  to  whom  information  about 
nonexempt  land  can  be  reqtiired.  Also, 
provide  who  is  being  referenced  in 
"involved  in  the  *  *  *  operation  of 
nonexempt  land." 

Response:  Other  parties  can  be  any 
entity  or  person  who  is  involved  in  the 
operation  of  land  subject  to  the  acreage 
limitation  provisions.  Because  of  the 
great  variety  of  fanning  arrangements, 
"other  parties"  may  change  on  a  case- 
by-caae  basis.  However,  o^er  parties 
may  include  among  others:  farm 
managers,  custom  service  providers. 
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lenders,  employees,  electrical 
companies,  ditch  riders,  turn  supply 
companies,  etc. 

Section  426.18(c)  i^ 

Comment:  We  would  like  a  simplified 
RRA  form  for  landholders  who  hold  up 
to  150  acres. 

Response:  In  response  to  earlier  . 
comments.  Reclamation  developed 
"EZ"  forms  that  may  be  used  by 
landholders  who  meet  certain 
requirements.  The  "EZ"  forms  are 
relatively  simple  and  should  take  very 
little  time  to  complete.  In  addition,  if  a 
landholding  does  not  change  from  year 
to  year,  a  verification  form  may  be 
submitted  by  the  landholder,  which 
should  take  less  than  15  minutes  to 
complete.  Unfortunately,  the  more 
complicated  a  landholder's  holdings, 
the  more  complicated  are  the  forms  that 
must  be  completed,  regardless  of  how 
many  acres  are  held.  For  example,  if  a 
landholder  owns  100  acres  and  leases 
50  more,  with  some  land  owned  directly 
and  other  land  owned  through  an  entity 
in  multiple  districts,  it  will  take  that 
landholder  more  time  to  complete  a 
form  than  a  landholder  who  directly 
holds  150  acres  in  one  district 

Comment:  What  does  a  district  do  if 
the  farm  manager  does  not  know  who 
owns  a  corporation's  shares  and  does 
not  know  how  to  find  out? 

Response:  The  responsibility  for 
completing  RRA  forms  rests  with  the 
landholders,  not  with  farm  managers, 
district  staff,  or  any  other  person.  If  a 
landholder  does  not  submit  RRA  forms, 
the  land  in  question  is  not  eligible  to 
receive  irrigation  water,  and  the  district 
may  not  deliver  irrigation  water  to  the 
landholding. 

Comment:  Districts  are  not  equipped 
to  find  water  users  who  do  not  have 
project  water  allotments.  If  Reclamation 
insists  that  such  landholders  miist 
report,  they  must  provide  districts  with 
methods  to  locate  such  individuals. 
Ma3rbe  a  one  time  certification  for  such 
landholders  should  be  developed. 

Response:  If  no  irrigation  water  from 
a  Federal  project  is  delivered  to  a 
landholder,  then  there  is  no  problem  if 
the  landholder  does  not  submit  a  form. 
However,  if  the  landholder  is  interested 
in  receiving  irrigation  water  on  land 
within  the  district,  then  all  required 
forms  must  be  submitted  by  tihus 
landholder  before  the  land  wovdd  be 
eligible  to  receive  such  water.  In  that 
way,  the  burden  is  actually  on  the 
landholder  to  submit  forms.  However, 
the  district  is  respcmsible  for  ensuring 
that  landholders  who  do  not  submit 
RRA  forms  do  not  receive  Federal 
project  water. 


Section  426.18(d) 

Comment:  This  rulemaking  should  be 
used  to  require  landholders  to  provide 
information  on  where  water  is  being 
deUvered.  Thus,  information  on  water 
spreading  could  be  obtained. 

Response:  The  RRA  forms  do  require 
landholders  to  identify  all  land  on 
which  irrigation  water  is  received. 

Section  426.18(e) 

Comment:  The  Federal  Government 
should  collect  the  RRA  forms,  not  the 
district. 

Response:  Generally  districts  have  the 
contractual  relationship  with  and 
control  the  deUvery  of  water  to 
landholders,  llierefore,  it  is  appropriate 
for  districts  to  collect  the  RRA  forms. 
The  Federal  Government  does  not  have 
a  direct  relationship  with  water  users.  In 
addition,  the  RRA  specifically  requires 
that  landholders  submit  forms  to 
Districts. 

Section  426.18(g) 

Comment:  Several  commenters 
believed  that  the  proposed  multiple 
thresholds  for  RRA  forms  submittal 
significantly  complicates  the  system 
rather  than  simplifying  it.  Some  of  the 
commenters  further  stated  that  there  is 
no  policy  or  legal  basis  for  treating  prior 
law  recipients  difiierently  than  qualified 
recipients. 

Response:  Reclamation  has  reduced    "^ 
the  number  of  RRA  thresholds  to  three 
in  the  final  rules.  All  landholders  will 
have  a  40-acre  threshold  unless  they  are 
a  qualified  recipient.  If  the  landholder  is 
a  qualified  recipient  in  a  Category  1 
district,  the  threshold  is  set  at  240  acres 
westwide  in  the  final  rules.  A  qualified 
recipient  in  a  Category  2  district  is 
provided  with  an  80-acre  westwide 
threshold.  As  for  the  basis  for  treating 
prior  law  recipients  differently  bom 
qualified  recipients,  that  is  established 
by  the  acreage  limitation  provisions  in 
that  qualified  recipients  have  960-acre 
entitlements,  while  prior  law  recipients 
have  160-acre  entitlements.  The 
threshold  is  set  at  25  percent  of  the 
maximum  acreage  entitlement  to  assure 
Reclamation  that  it  will  be  able  to  verify 
eligibility.  Category  2  districts  have  a 
lower  threshold  in  order  to  encourage 
those  districts  to  confirm  their  contracts 
and  to  ensure  compliance  with  the 
requirements  of  the  RRA. 

Comment:  The  threshold  incentive 
should  be  at  least  double  the  Category 
2  threshold  and  that  should  be  fixed, 
not  "up  to." 

Response:  Reclamation  has 
incorporated  this  comment  in  the  final 
regulations.  The  final  regulations 
provide  for  a  forms  threshold  for 


qualified  recipients  that  is  200  percent   ' 
higher  in  a  Category  1  district  than  in  a 
Category  2  district  and  500  percent 
higher  than  the  40-acre  thrMhold 
applicable  to  qualified  recipients  in  the 
prior  regulations. 

Comment:  Reducing  the  RRA  forms 
threshold  for  limited  recipients  to  5 
acres  could  substantially  increase  the 
amount  of  paperwoik  that  districts  have 
to  process.  The  provision  should  be 
changed  back  to  40  acres. 

Response:  This  comment  has  been 
accommodated  in  the  final  regulations. 

Coxnment:  Many  commenters 
provided  various  siiggestions  on  the 
general  forms  threshold.  The 
suggestions  included  that  the  forms 
threshold  should  be  raised  to,  for 
example,  80  acres,  160  acres,  240  acres, 
260  acres,  320  acres,  640  acres,  960 
acres,  or  as  high  as  possible.  Other 
commenters  beUeved  that  the  forms 
threshold  should  be  retained  at  40  acres. 
In  addition,  some  c(Hnmenters  felt  the 
form  threshold  should  be  simply  set 
with  no  strings  attached.  On  the  other 
hand,  some  commenters  believed  that 
no  forms  threshold  was  authorized  by 
the  Congress  and  that  enforcement  of 
the  acreage  limitaticHi  provisions  is 
effectively  being  repealed  through  the 
existence  of  any  forms  threshold.  They 
believed  that  annual  reporting  is  a 
reasonable  requirement  for  all 
landholders. 

Response:  Reclamation  does  not 
believe  that  increasing  the  exemption 
threshold  would  decrease  compliance 
with  the  RRA.  The  final  rule  will  raise 
the  threshold  at  most  to  25  percoit  of  a 
qualified  recipient's  ownership 
entitlement.  Reclamation  has 
experienced  high  compliance  rates  from 
prior  law  recipients  who  are  presently 
exempted  from  having  to  submit  forms 
if  they  hold  less  than  25  percent  of  their 
mflYiiniiTn  ownership  entitlement  (40 
acres  is  25  percent  of  a  prior  law 
recipient  entitlement  of  160  acres).  In 
addition,  raising  the  threshold  for 
qualified  recipients  should  allow 
Redamatian  to  shift  its  enforcement 
resources  from  reviewing  the  paperwoik . 
of  many  small  operations  to  ensiuing 
compliance  by  larger  operations. 

Reclamation  is  tasked  with  ensuring 
that  the  acreage  limitations  are 
administered  and  compUed  with  on  a 
westwide  basis.  Reclamation  would  not 
be  meeting  its  responsilnlities  if 
Reclamation  provided  prior  law 
recipients  with  a  320-acre  forms 
threshold,  for  example,  or  all  recipients 
with  a  g60-acre  threshold.  With  regard 
to  limited  recipients.  Reclamation 
acknowledges  diat  a  40-acre  threshcdd 
will  allow  some  limited  recipients  to 
receive  irrigation  water  without  paying 
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the  required  full-cost  rate.  Reclamation 
does  not  want  to  further  exacertMte  this 
problem  by  raising  the  current  threshold 
for  limited  recipients. 

Districts  that  elect  to  conform  to  the 
discretionary  provisions  and  that  are  not 
delinquent  on  their  financial  obligations 
will  receive  a  higher  threshold  for  their 
qualified  recipients  than  districts  that 
remain  imder  prior  law  or  do  not  pay 
their  bills  in  a  timely  mmmer.  This 
provision  is  intended  to  encourage 
districts  to  conform  to  the  discretionary 
provisions  and  to  pay  their  bills.  In  the 
long  term  such  actions  will  reduce  RRA 
program  costs  for  districts,  landholders, 
and  Reclamation. 

Comment:  If  an  individual  has  less 
than  40  acres  of  land  that  receives 
project  water,  but  the  individual  also 
owns  additional  acreage  that  has  been 
classified  as  irrigable,  but  has  no 
allotment  of  project  water,  is  this 
landholder  required  to  file  the 
certification  forms? 

Response:  Yes,  unless  the  individual 
is  a  qualified  recipient,  in  which  case 
the  forms  threshold  is  240  acres  in  a 
Category  1  district  or  80  acres  in  a 
Category  2  district.  All  irrigable  land 
and  irrigation  land  is  considered  in 
determining  if  a  forms  threshold  has 
been  exceeded  requiring  the  landholder 
to  submit  RRA  forms,  lihe  only 
exception  is  if  the  land  in  question  is 
held  indirectly  and  was  involuntarily 
acquired.  In  {iddition,  if  the  landholder 
receives  no  irrigation  water  on  land 
westwide.  Reclamation  will  take  no 
action  to  require  the  submittal  of  forms, 
until  such  time  as  that  landholder  wants 
to  receive  irrigation  water.  At  that  time, 
the  landholder  is  required  to  provide  all 
required  forms  to  ensure  no  excess  land 
was  sold  without  price  approval. 
.Accordingly,  it  may  be  in  the  best 
interest  of  the  landholder  to  sulxnit 
forms  annually. 

Section  426.18(h) 

Comment:  There  is  no  support  in  the 
RRA  for  Category  1  and  2  districts. 

Response:  To  make  the  system 
administratively  efficient,  the  RRA 
forms  threshold  concept  was 
incorpcvated  in  the  first  set  of  Acreage 
Limitation  Rules  and  Regulations. 
Reclamation  has  the  discretion  to 
establish  a  forms  threshold  that  will 
ensure  enforcement  of,  and  compliance 
with,  the  acreage  limitation  provisions 
while  reducing  the  administrative 
burden  where  possible.  The  categories 
of  districts  are  intended  to  assist 
Reclamaticm  at  ensuring  compliance 
with  its  statutory  requirements. 

Comment:  Any  changes  with  respect 
to  encouraging  districts  by  regulation  to 


adopt  the  discretionary  provision  of  the 
RRA  are  not  appropriate. 

Response:  It  is  up  to  the  district,  its 
board  members,  and  its  membership  to 
decide  whether  to  conform  to  the 
discretionary  provisions.  Reclamation  is 
not  prohibited  from  encouraging  such 
actions. 

Comment:  Several  commenters    . 
wondered  what  the  partnership 
agreement  concept  had  to  do  with  '^  •■ 
ensuring  acreage  limitation  compliance 
through  a  forms  requirement? 
Conversely,  other  commenters  thought 
the  partnership  with  Reclamation 
concept  was  a  good  idea. 

Response:  The  concept  of 
Reclamation  and  districts  entering  into 
partnership  for  water  resource 
management  is  a  forward  looking 
initiative.  However,  upon  reanalysis. 
Reclamation  has  chosen  not  to  include 
this  concept  as  a  requirement  in  order 
to  obtain  increased  RRA  forms 
thresholds. 

Section  426.18(k) 

Comment:  It  is  a  burden  for  .  • 

landholders  to  have  to  report  , 

landholding  changes  in  15  or  30  days. 

Response:  Reclamation  has  provided 
additional  time  for  rep>orting 
landholding  changes.  The  final  rules 
change  the  verbal  notification 
requirement  from  15  days  to  30  days. 
The  requirement  to  submit  new  forms 
when  a  landholding  change  occius 
before  the  landholder  has  finished 
receiving  irrigation  water  for  the  water 
year  was  changed  from  30  days  to  60 
days. 

Section  426.18(m) 

Comment:  The  requirement  to  submit 
RRA  forms  by  January  1  is  not  logical. 
Lands  are  often  leased  in  March  and 
April,  since  planting  is  done  as  late  as 
June.  Reporting  by  January  1  would 
cause  a  lot  of  paperwork  to  be  done  and 
redone,  thereby  increasing  the 
paperwork  burden. 

Response:  The  requirement  for  RRA 
form  submittal  is  that  RRA  forms  must 
be  submitted  before  irrigation  water  is 
delivered.  This  requirement  is  not  tied 
to  a  specific  date. 

Comment:  Why  is  a  landholder  who 
did  not  file  in  previous  years  not  able 
to  receive  water  until  the  missing  forms 
have  been  filed?  What  if  the  landholder 
did  not  receive  any  water,  was  imder 
the  forms  threshold,  etc.? 

Response:  Until  the  required  forms 
are  on  file.  Reclamation  does  not  know 
if  the  land  in  question  is  excess,  and 
therefore,  not  eligible  to  receive  water, 
if  the  full-cost  rate  is  applicable,  etc.  If 
the  landholder  did  not  exceed  a  forms 


threshold,  then  there  are  no  missing 
forms. 

Section  426.18(o) 

Comment:  Districts  should  be  allowed 
to  draft  their  own  tabulation  forms  for 
simunary  forms. 

Response:  Reclamation  must  obtain 
approval  from  the  Office  of  Management 
and  Budget  (OMB)  for  the  RRA  forms. 
This  precludes  Reclamation's  ability  to 
allow  districts  to  draft  their  own  /  ^ 
tabulation  sheets.  In  addition,       (.     ) 
Reclamation  requires  consisteiiejun^ 
how  data  is  provided  to  facilitate  use  of 
that  data. 

Section  426.19  District  Responsibilities 

Section  426.19  of  the  prior  regulation. 
Water  conservation,  has  been  moved  to 
43  CFR  part  427.  The  new  §  426.19, 
District  responsibilities,  replaces,  in 
part,  §426.10  of  the  prior  regulation. 

This  new  section  is  added  to  clarify 
the  role  of  irrigation  contracting  entities 
in  RRA  administration  and  enforcement. 
Because  this  issue  has  caused  some 
confusion  and  controversy  in  the  past, 
it  is  considered  desirable  to  establish 
district  responsibilities  in  these  final 
regulations. 

The  changes  to  provisions  of  this 
section  that  were  included  in  §  426.10  of 
the  prior  rules  are  not  substantive.  Some 
existing  Reclamation  policy  not 
contained  in  the  prior  rules,  however,  is 
included.  The  section  is  included  to 
help  prevent  future  misimderstandings 
about  districts'  roles  in  RRA 
administration. 

The  acreage  limitation  responsibilities 
include  the  requirements  that  districts: 

(a)  Provide  information  to  landholders; 

(b)  provide  Reclamation  records  as 
requested:  (c)  be  responsible  to 
Reclamation  for  acreage  limitation 
charges  and  to  collect  such  from  the 
appropriate  landholders  if  possible;  (d) 
distribute,  collect,  and  review  the  RRA 
forms:  (e)  file  and  retain  the  RRA  forms 
as  specified:  (f)  comply  with  the 
requirements  of  the  Privacy  Act  of  1974; 
(g)  complete  and  submit  to  Reclamation 
siunmary  fonns;  (h)  withhold  deliveries 
of  irrigation  water  to  ineligible 
landholders:  and  (i)  retiun  to 
Reclamation  all  revenues  received  from  ' 
delivering  water  to  ineligible  land. 

The  final  veraion  includes  one 
substantive  change.  With  regard  to  the 
revenues  received  for  illegal  deliveries 
of  irrigation  water,  districts  will  be 
allowed  in  these  final  rules  to  retain  that 
portion  of  such  revenues  that  are 
attributable  to  any  district  charges 
assessed  to  cover  district  operation, 
maintenance,  and  administrative 
expenses  arising  &t>m  such  deliveries. 
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The  foUovring  examples  illustrate  the 
application  of  §  426.19: 

Example  (1).  Landholder  A  submitted  to 
District  X  a  standard  certification  form  in 
1988,  then  filed  verification  forms  each  year 
through  1993.  He  then  filed  a  new 
certification  form  in  March  1994.  District  X 
must  retain  Landholder  A's  1988  certification 
form  through  1998;  thereafter,  it  may  be 
destroyed  by  the  district 

Example  (2).  Same  facts  as  Example  1, 
except  that  in  October  1995  a  Reclamation 
audit  team  requests  that  Landholder  A's  1988 
certification  form  be  retained  until  January 
2001.  The  district  must  retain  the  form  until 
that  date. 

Example  (3).  Landholder  B  submitted  to 
District  X  a  standard  certification  form  in 
1985,  and  has  submitted  verification  forms 
each  year  thereafter.  District  X  must  retain 
Landholder  B's  1985  certification  form  as 
long  as  he  continues  to  verify  each  year  and, 
if  he  submits  a  new  standard  certification 
form,  for  6  years  from  the  date  the  last 
verification  form  of  the  1985  standard 
certification  form  was  submitted. 

Example  (4).  District  Y  delivers  2,000  acre- 
feet  of  irrigation  water  to  Farmer  C  in  1996 
at  the  contract  rate  of  $10  per  acre-foot  It  is 
subsequently  found  that  Farmer  C  used  100 
acre- feet  of  that  water  to  irrigate  ineligible 
excess  land-  Therefore,  the  payments  made 
by  District  Y  to  the  United  States  for  the 
water  used  to  irrigate  the  excess  land 
($1,000),  and  any  further  billings  that  result 
from  this  illegal  delivery,  other  than  for  the 
district's  operation,  maintenance,  and 
administrative  expenses,  must  be  deposited 
into  the  Reclamation  fund  or  to  the  United 
States  Treasury,  as  applicable,  and  not 
credited  toward  any  obligation  of  District  Y 
to  the  United  States. 

Comments  Concerning  §  426.19 — 
District  Responsibilities 

General 

Comment:  Districts  should  not  have  to 
be  policing  entities.  Districts  do  not 
have  the  funds  to  administer  the 
regidations. 

Response:  In  general,  districts  agree  in 
their  contracts  that  the  delivery  of 
irrigation  water  is  subject  to  Federal 
reclamation  law.  Districts  have  working 
relationships  with  the  landholders  and 
control  the  deUvery  of  irrigation  water. 
Therefore,  districts  must  take  on  the 
responsibiUty  of  ensiuing  the  land  is 
eligible  to  receive  such  water.  '   , 

Section  426.19(b) 

Comment:  Reclamation  should  ask 
landholders  directly  if  additional 
information  is  required,  rather  than 
asking  districts  to  collect  the 
information. 

Response:  Because  of  the  contractual 
relationship  between  Reclamation  and 
districts.  Reclamation  initially  works 
with  districts  to  gather  information. 


Section  426.19(c) 

Comment:  Any  provision  that  would 
transfar  imcollected  individual 
assessments  imder  the  RRA  to  a  district 
obUgation  should  be  deleted. 

Response:  Reclamation's  contract  is 
with  die  district  and  the  district  mtist 
collect  monies  due  Reclamation.  When 
a  landholder  submits  a  form  that 
indicates  irrigation  water  will  be 
deUvered  to  full-cost  land.  Reclamation 
suggests  that  the  district  collect  the  fiUl- 
cost  charges  before  such  water  is 
deUvered.  To  do  otherwise  places  the 
district  at  risk  if  the  landholder  should 
not  be  available  to  pay  the  bill  after  the 
water  is  delivered. 

Comment:  Which  district  is 
responsible  for  full-cost  charges  if  the 
landholder  holds  land  in  more  than  one 
district? 

Response:  In  such  cases,  the  bills 
would  be  issued  to  the  district(s)  where 
the  full-cost  land  is  held.  If  the 
landholder's  RRA  forms  indicate  full- 
cost  land  is  held  in  miUtiple  districts, 
the  bills  would  be  issued  accordingly. 

Section  426.19(e) 

Comment:  The  3-year  retention  period 
for  RRA  forms  should  not  be  increased 
to  6  years. 

Response:  This  comment  has  not  been 
accommodated  in  the  final  regulations. 
Reclamation  has  considered  this 
comment  and  determined  that  for 
statute  of  limitations  piuposes  the  RRA 
forms  retention  requirement  should  be 
increased  to  6  years. 

Section  426.19(i) 

Comment:  This  section  shoidd  be 
clarified  so  that  it  does  not  apply  to 
revenues  received  by  the  district  to 
cover  district  operations,  maintenance, 
and  administrative  expenses. 

Response:  This  comment  has  been 
accommodated  in  the  final  regulations. 

Section  426.20    Assessment  of 
Administrative  Costs 

Section  426.20  of  the  prior  regulation. 
Public  participation,  is  renumbered  as 
§  426.22.  The  new  §  426.20,  Assessment 
of  administrative  costs,  replaces 
§  426.24  of  the  prior  regulation.  This 
section  addresses  when  and  how 
Reclamation  will  assess  administrative 
costs. 

The  only  substantive  change  from  the 
prior  regulation  is  the  addition  of 
irrigation  of  ineUgible  excess  land  as  a 
violation  subject  to  assessment  of  an 
administrative  fee.  This  provision  is 
provided  as  pari  of  paragraph  (a),  which 
also  provides  for  the  assessment  of  the 
fee  for  deUveries  to  land  without  the 
landholder  filing  an  RRA  form  with  the 
district  No  significant  changes  were 


made  between  the  proposed  and  final 
versitm  of  this  section.  It  should  be 
noted  that  §  426.12(h)  reqidres  the 
application  of  the  compensation  rate  for 
the  dehvery  of  water  to  ineligible  excess 
land. 

Paragraph  (b)  provides  for  the  . 
assessment  of  the  administrative  costs  if 
corrections  are  not  made  to  RRA  forms 
within  60-calendar  days  of 
Reclamation's  written  request  for  such 
corrections. 

Paragraph  (c)  states  that  the  districts 
are  responsible  for  payment  to 
Reclamation  of  the  administrative  costs, 
while  paragraph  (d)  provides  that 
administrative  costs  received  by 
Reclamation  will  be  deposited  to  the 
general  fund  of  the  United  States 
Treasury. 

Finally,  paragraph  (e)  sets  the  initial 
amount  of  the  administrative  fee  at 
$260,  and  discusses  when  Reclamation 
will  review  the  data  to  determine  if 
adjustments  to  this  amotmt  are  needed 
and  notify  the  pubUc.  Reclamation  bases 
any  changes  to  the  assessment  amount 
on  Reclamation's  costs  for:  field 
observation;  information  analysis; 
commiuiication  with  district 
representatives  and  landholders 
regarding  possible  cases  of  irrigation  tA 
ineligible  excess  land,  or  obtaining 
missing  or  corrected  forms;  assistance  to 
landhold^s  in  completing  certification 
or  reporting  forms  for  the  period  of  time 
they  were  not  in  compUance  with  the 
form  requirements;  performance  of 
onsite  visits  to  determine  if  irrigation 
water  deliveries  have  been  terminated  to 
landholders  that  failed  to  submit  the 
required  forms  or  that  irrigated 
ineUgible  excess  land;  and  performance 
of  other  activities  necessary  to  address 
form  and  excess  land  violations. 

The  foUowing  examples  iUustrate  the 
appUcation  of  §  426.20: 

Example  (1).  ABC  Corporation  holds 
irrigable  land  in  District  Y  and  in  District  Z 
and  has  three  shareholders  (Farmers  A,  B, 
and  C).  In  both  1996  and  1997,  ABC 
Corporation  and  each  shareholder  filed 
certification  forms  prior  to  receiving 
irrigation  water  in  these  districts.  However, 
in  each  year,  Reclamation  found  several 
errors  on  the  forms  the  three  shareholders 
had  submitted  in  each  district.  The  districts 
were  given  60-calendar  days  in  which  to 
have  the  forms  corrected  and  returned  to 
Reclamation.  All  the  corrected  forms  were 
returned  by  the  designated  due  date,  except 
for  Farmer  C's.  Districts  Y  and  Z  will  each 
be  assessed  a  fiae  of  SS20  ($260  for  each  of 
the  1996  and  1997  water  years)  because 
Farmer  C's  forms  were  not  corrected  and 
returned  within  the  specified  time  period. 

Example  (2).  Fanner  X  owns  560  acres  and 
leases  400  acres  in  District  A  Each  year, 
Farmer  X  submitted  certificaticMi  forms  to  the 
district  prior  to  receipt  of  irrigation  water. 
However,  Reclamation  found  that  in  1996 
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and  1997,  Fanner  X  had  reported  all  of  his 
owned  land  on  his  form  but  only  150  of  his 
400  leased  acres.  Reclamation  determines 
that  this  omission  of  information  is  not  an 
attempt  to  defraud  the  Federal  Government. 
Accordingly,  the  district  will  be  required  to 
obtain  a  corrected  form,  and  if  this  is  not 
accomplished  in  60-caiendar  days,  it  will  be 
assessed  a  fee  of  $520  ($260  far  1996,  and 
$260  for  1997.) 

Example  (3).  Farmer  X  and  spouse,  who 
are  prior  law  recipients,  own  480  acres  in 
District  A.  None  of  the  160  acres  in  excess 
of  the  couple's  320-acre  ownership 
entitlement  was  under  recordable  contract,  as 
set  forth  in  $  426.12,  or  otherwise  eligible  to 
receive  irrigation  water.  However, 
Reclamation  found  that  irrigation  water  had 
been  delivered  to  the  160  excess  acres  in  both 
1998  and  1999.  For  the  irrigation  water 
delivered  in  these  2  years,  District  A  will  be 
assessed  the  comp>en8ation  rate  as  set  forth  in 
§  426.12(h).  An  additional  fee  of  $520  will 
also  be  assessed-to  the  district  ($260  each  for 
1998  and  1999). 

Comments  Concerning  §  426.20 — 
Assessment  of  Administrative  C<xt$ 

General 

Comment:  Several  commenteis 
supported  the  assessment  of 
administrative  fees  in  place  of  the 
compensation  rate  to  address  RRA  forms 
problems. 

Response:  Reclamation  believes  the 
assessment  provides  an  eqtiitable 
method  for  addressing  RRA  forms 
problems,  while  recovering  costs 
incurred  to  address  such  problems. 

Comment:  Reclamation  does  not  have 
the  authority  to  impose  pendties  or 
fines  in  the  guise  of  assessments  for 
administrative  costs  v^rithout  specific 
direction  from  Congress. 

Response:  Reclamation  is  authorized 
to  promulgate  regulations  and  to  collect 
all  data  necessary  to  carry  out  the 
mission  of  Reclamation.  43  U.S.C.  373; 
43  U.S.C.  390ww(c);  31  U.S.C.  9701. 

Reclamation  determines  eligibility  to 
receive  water,  in  large  part,  based  on  the 
information  provided  on  RRA 
certification  and  reporting  forms. 
Section  426.18(m)  of  these  final 
regulations  require  that  failure  by 
landholders  to  submit  the  required 
certification  or  reporting  form(s]  will 
result  in  loss  of  eligibility  to  receive 
water. 

In  issuing  $  426.20  of  the  Acreage 
Limitation  Rules  and  Regulations, 
Reclamation  has  properly  exercised  its 
authority  to  promulgate  regulations  for 
ensuring  the  delivery  of  irrigation  water 
only  to  eligible  landholders.  The  fee  is 
intended  to  improve  compliance  with 
RRA  certification  requirements  and 
ensure  that  irrigation  water  is  delivered 
only  to  those  landholders  eligible  imder 
the  RRA  by  recovering  certain 
administrative  costs  Reclamation  incurs 


due  to  noncompliance  with  RRA  forms 
requirements  and  deliveries  of  irrigation 
water  to  ineligible  excess  land. 
Reclamation,  as  a  Federal  agency,  also 
may  impose  remedial  measiu-es.  The 
$260  charge  provided  for  in  this  rule  is 
remedial  in  nature  rather  than  pimitive. 

In  addition,  Reclamation  possesses 
authority  to  "*  *  *  prescribe 
regulations  establishing  the  charge  for  a 
service  or  thing  of  value  provided  by  the 
agency."  31  U.S.C.  9701.  As  discussed 
above,  under  reclamation  law.  any 
landholder  who  received  irrigation 
water  prior  to  submitting  the  requisite 
RRA  forms  failed  to  meet  the  criteria 
which  Congress  established  for 
eligibility.  When  Reclamation  becomes 
aware  of  the  violation  and  undertakes  a 
variety  of  additional  activities  to  obtain 
the  forms  and  the  necessary  information 
or  terminate  the  delivery  of  irrigation 
water  on  ineligible  excess  land, 
Reclamation  is  helping  that  landholder 
establish  eligibility  for  receiving  the 
"service  or  thing  of  value" — irrigation 
water.  These  additional  activities  are 
valuable  services  Reclamation  provides 
districts  and  landholders  who  would 
otherwise  not  be  in  compliance  with 
applicable  Federal  laws,  regulations, 
and  contracts. 

Comment:  Reclamation's  assessment 
of  administrative  costs  shoidd  be  the 
sole  penalty  for  a  violation  of  the 
certification  and  reporting  requirements. 

Response:  The  assessment  of 
administrative  fees  is  not  a  penalty.  The 
fee  recovers  the  costs  incurred  by 
Reclamation  to  correct  forms  violations 
in  administering  the  RRA  forms 
requirements.  Reclamation  reserves  the 
right  to  terminate  the  delivery  of 
irrigation  water  if  Reclamation  cannot 
determine  the  eligibility  of  landholders 
to  receive  such  water  because  of 
noncompliance  with  the  RRA  forms 
requirements. 

Comment:  The  proposed  rule 
apparently  tie&is  all  certification  and 
reporting  violations  equally.  The  final 
rules  should  consider  the  relative 
severity  of  a  particidar  violation.     •»     . 
Otherwise,  simple  typographical  errors 
will  be  treated  identically  to  the  failure 
to  file  a  form  at  all. 

Response:  Section  426.20(b),  includes 
a  60-calendar  day  grace  period  in  which 
RRA  forms  may  be  corrected  without 
imposition  of  administrative  costs.  This 
differs  significantly  from  §  426.20(a), 
where  addresses  the  nonsubmittal  of 
RRA  forms.  No  grace  period  is  provided 
for  failiu*  to  file  RRA  forms. 

Comment:  Some  commenters  stated 
that  administrative  costs  should  be 
assessed  prospectively  only  and  should 
not  be  applied  to  certification  or 
reporting  violations  which  occurred 


prior  to  the  formal  adoption  of  the  rule. 
Other  commenters  proposed  that  the 
administrative  fiee  ^ould  be  applied  to 
previous  compensation  bills  issued  for 
forms  violations. 

Response:  The  administrative  cost 
provision  will  be  applied  prospectively 
from  the  date  each  provision  first 
becomes  effective.  With  regard  to  forms 
violations,  it  v\rill  be  applied  as  of  March 
27, 1995,  the  date  the  administrative  fee 
provision  first  became  effective. 

With  regard  to  the  delivery  of 
irrigation  water  to  ineligible  excess 
land,  it  will  not  be  applied  to  any  such 
deliveries  that  occurred  prior  to  the 
effective  date  of  these  regulations. 

Comment:  Will  both  the  district  and 
landholder  be  assessed  the 
administrative  fee  for  the  same 
violations?  It  would  be  unreasonable  to 
assess  the  fee  to  both. 

Response:  The  administrative  fee  will 
be  assessed  only  once  for  each  violation. 

Section  426.20(a) 

Comment:  Reclamation  should  clearly 
state  that  it  will  assess  the 
compensation  rate  only  in  instances  of 
irrigation  water  being  delivered  to 
ineligible  excess  land. 

Response:  Reclamation  will  not  self- 
impose  limits  on  the  use  of  the 
compensation  rate.  The  compensation 
rate  will  not  be  used  to  address 
noncomphance  with  RRA  forms 
requirements.  However,  it  may  be  used 
to  address  deliveries  to  other  ineligible 
land  in  addition  to  ineligible  excess 
land. 

Section  426.20(b) 

Coiiunent;  No  fines  should  be 
assessed  for  errors. 

Response:  The  assessment  of 
administrative  costs  is  not  a  fine. 
Rather,  Reclamation  is  collecting  the 
average  cost  associated  with  correcting 
forms  problems.  If  there  were  no 
problems  associated  with  the  submittal 
of  RRA  forms.  Reclamation  would  not 
have  to  inciu-  these  additional  costs.  In 
addition.  Reclamation  provides  60- 
calendar  days  to  correct  forms  without 
the  assessment  of  the  administrative  fee. 
Thtis,  the  districts  and  landholders  have 
a  great  deal  of  control  over  whether  the 
$260  administrative  fee  will  be  applied. 

Section  426.20(c) 

Comment:  The  proposed  rule  is 
defective  in  that  it  requires  the 
collection  of  administrative  costs  frtim 
the  district  rather  than  from  the 
landholder. 

Response:  Reclamation's  contract  is 
with  the  district.  The  districts  are  also 
responsible  for  collecting  RRA  forms. 
Districts  are  not  to  deliver  water  to  land 
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for  which  an  RRA  fonn  has  not  been 
filed  or  to  land  that  is  ineligible  excess 
land.  The  districts  can  inininii»e  any 
assessment  of  administrative  costs  by 
reviewing  RRA  forms  upon  submittal  to 
ensure  they  have  been  completed 
correctly.  In  addition,  60  c^endar  days 
are  provided  to  obtain  forms 
corrections.  Again,  districts  can' 
minimize  any  assessment  of 
administrative  costs  by  having  the  RRA 
forms  corrected  in  a  timely  manner. 

Section  426.20(e) 

Comment:  The  administrative  fee 
amoimt  is  based  on  an  arbitrary  number. 

Response:  The  $260  assessment  is 
based  on  the  average  costs  Reclamation 
incurred  to  address  RRA  forms 
violations  in  1991,  1992,  and  1993.  The 
same  type  of  costs  were  incurred  during 
those  years  to  address  instances  of 
irrigation  water  being  deUvered  to 
ineligible  excess  land. 

Comment:  The  administrative  fee  is 
based  on  costs  associated  with  the 
audits  of  landholders. 

Response:  This  is  incorrect.  However, 
if  a  forms  problem  is  discovered  during 
the  audit  of  a  landholder,  the  costs 
associated  with  correcting  that  problem 
have  been  and  will  be  considered  in 
determining  the  average  costs  associated 
with  correcting  forms  problems.  The 
same  is  true  with  respect  to  addressing 
the  delivery  of  irrigation  water  to 
ineligible  excess  land. 

Section  426.21    Interest  on         *    ; 
Underpayments 

Section  426.21  of  prior  regulation, 
Small  reclamation  projects,  is 
renimibered  as  §  426.17.  The  new 
^  426.21,  Interest  on  underpayments, 
replaces  §426.23  of  the  prior  regulation. 
This  section  discusses  application  of 
xmderpayment  interest  as  required  by 
Section  224(i)  of  the  RRA,  as  amended 
(43  U.S.C.  390ww). 

As  in  the  proposed  nde,  a  definition 
of  underpayment  is  included  as 
paragraph  (a).  Other  editorial  changes 
bom  the  prior  regulation  have  been 
made  for  clarity  and  organization.  No 
significant  changes  were  made  between 
the  proposed  and  final  rule. 

Paragraph  (b)  discusses  how  interest 
accrues  on  underpayments  and  provides 
that  Reclamation  will  collect  the 
imderpayment  with  interest  from  the 
appropriate  district.  Paragraph  (c) 
specifies  how  the  imderpayment 
interest  rate  is  determined. 


Comments  Concerning  §426.21 — 
Interest  on  Underpayments 

Section  426.21(b) 

Cbiiunent:  Requiring  the  district  to 
pay  the  underpayment  exceeds 
Reclamation's  authority  imder  the  law. 

Response:  Reclamation  contracts  with 
districts  and  the  contracts  include  the 
requirement  to  admiiuster  and  comply 
with  the  acreage  limitation  provisions. 
These  provisions  include  paying 
Reclamation  for  water  dehvered.  If  the 
district  delivers  water  that  is  subject  to 
application  of  the  full-cost  or 
compensation  rates,  then  the  district  is 
responsible  for  promptly  collecting 
those  rates  from  the  landholders  and  for 
promptly  remitting  those  funds  to 
Reclamation. 

Comment:  Will  both  the  district  and 
landholder  be  assessed  the 
underpayment  interest  for  the  same 
violation?  It  would  be  imreasonable  to 
assess  the  interest  to  both. 

Response:  Underpayment  interest  will 
be  assessed  only  once. 

Section  426.22    Public  Participation 

Section  426.22  of  the  prior  regulation, 
Decisions  and  appeals,  is  renamed 
Reclamation  decisions  and  appeals  and 
reniunbered  as  §  426.24.  The  new 
§  426.22,  Public  participation,  replaces 
§  426.20  of  the  prior  regulation.  This 
section  addresses  the  opportunities 
Reclamation  will  provide  the  public  to 
become  involved  in  pending  contract 
actions. 

The  only  substantive  change  between 
the  prior  rules  and  the  propc^ed  rules 
is  in  paragraph  (8)  of  the  prior  rule.  This 
paragraph  is  replaced  by  paragraph  (b) 
of  this  final  regulation  and  deletes 
reference  to  a  60-day  public  comment 
period.  The  prior  provision  reduces 
Reclamation's  flexibility  to  base  the 
comment  period  on  specific 
circumstances  and  is  not  a  statutory 
requirement.  No  significant  changes 
were  made  between  the  proposed  and 
final  version  of  this  section. 

Paragraph  (a)  provides  the  general 
methods  Reclamation  will  use  to  notify 
the  pubUc  about  pending  contract 
actions,  which  includes  a  requirement 
to  provide  such  60-calendar  days  prior 
to  contract  execution.  Paragraph  (b) 
provides  the  steps  Reclamation  lyill  use 
to  notify  the  public  about  any 
modification  to  a  proposed  contract. 
Paragraph  (c)  specifies  what  information 
Reclamation  wiU  include  in  published 
announcements  concerning  contract 
actions. 

Paragraph  (d)  specifies  that  anyone 
may  obtain  copies  of  proposed  contracts 
and  from  where,  while  paragraph  (e) 
provides  the  oppcHtunities  for  public 


participation.  Paragraph  (f)  specifies 
which  individuals  are  authorized  to 
negotiate  the  terms  of  contract 
proposals. 

Finally,  paragraph  (g)  specifies  how 
Reclamation  will  use  comments 
submitted  during  the  c(Miun«xt  period 
or  made  at  hearings. 

Comments  Concerning  §  426.22 — Public 
Participation 

No  comments  were  received 
concerning  this  section. 

Section  426.23    Recovery  of  OperatiaD 
and  Maintenance  (O&Nf)  Costs 

Section  426.23  of  the  prior  regulation. 
Interest  on  underpayments,  is 
renumbered  as  §  426.21.  The  new 
§  426.23,  Recovery  of  operation  and 
maintenance  (06-\f)  costs,  replaces 
§  426.8  of  the  prior  regulation.  This 
section  addresses  Avhen  districts,  and  in 
some  cases  individual  landholders,  will 
be  required  to  pay  all  O&M  costs,  if  they 
are  not  paying  such  currenUy. 

This  section  has  been  rewritten  for 
clarity.  The  proposed  and  final  language 
contains  no  significant  changes  to  prior 
regulations. 

Paragraph  (a)  provides  a  general 
statement  that  all  new,  renewed,  or 
amended  contracts  will  provide  for 
payment  of  O&M  costs  as  specified  in 
this  section. 

Paragraph  (b)  states  thiit  a  district 
must  pay  all  of  the  O&M  costs  that 
Reclamation  allocates  to  irrigation  if  a 
district  executes  a  new  or  renewed 
contract  after  the  enactment  date  of  the  -  i 
RRA.  For  a  district  that  had  a  contract 
in  existence  on  the  date  of  enactment  of 
the  RRA  and  then  amends  that  contract 
to  conform  to  the  discretionary 
provisions,  paragraph  (c)  provides  that 
the  district  must  pay  all  of  the  O&M 
.  costs  allocated  to  irrigation.  This 
paragraph  goes  on  to  discuss  other 
aspects  of  what  will  be  part  of  the 
district's  contract  rate  after  the  contract 
amendment.  Paragraph  (d)  provides  the 
same  information  for  a  district  that 
amends  a  contract  to  provide 
supplemental  or  additional  benefits. 

Paragraph  (e)  discusses  the  amount  of 
O&M  a  district  pays  under  a  contract 
that  was  in  place  on  the  enactment  date 
of  the  RRA  and  has  not  been  amended. 

Paragraph  (f)  states  that  an  irrevocable 
elector  must  pay  his  or  her 
proportionate  share  of  all  O&M  costs 
allocated  to  the  district  for  irrigation 
and  provides  details  on  the  application. 
Finally,  paragraph  (g)  explains  that  if  a 
prior  law  landholder  is  subject  to  full- 
cost  pricing,  then  all  O&M  costs  must  be 
factored  into  any  full-cost  assessment 
and  submitted  to  the  United  States  by 
the  district. 
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The  foUowing  examples  illustrate  the 
appUcation  of  §  426.23: 

Example  (1).  A  district  amenda  its  water 
service  contract  to  conform  to  the 
discretionary  provisions.  Prior  to  its 
amendment,  the  water  service  contract 
obligated  the  district  to  pay  a  fixed  rate  of 
S3. 50  per  acre- foot  of  water  for  the  remaining 
10  years  of  its  30-year  contract  term.  At  the 
time  of  contract  amendment,  S3.00  of  the 
contract  rate  are  needed  to  pay  current  O&M 
costs.  If  the  district's  O&M  costs  increase  by 
S0.50  per  acre-foot  from  S3. 00  to  S3.50  per 
acre-foot  in  the  year  after  the  district's 
amendment,  then  the  current  S3. 50  rate  will 
be  adJTisted  to  $4.00  to  reflect  the  $0.50 
increase  in  O&M  costs.  If  the  district's  OftM 
costs  increase  by  $0.25  per  acre-foot  the 
foUowing  year,  the  district's  rate  would  be 
S4.25  per  acre-foot  Similar  adjustments  to 
OftM  costs  would  continue  throughout  the 
remaining  term  of  the  district's  contract.  One 
effect  of  these  adjustments  is  that,  subsequent 
to  amendment  and  continuing  throughout  the 
remaining  contract  term,  the  district's  annual 
payments  will  be  S0.50  per  acre-foot  higher 
than  its  actual  O&M  costs. 

Example  (2).  A  district  amends  its  water 
service  contract  to  conform  to  the 
discretionary  provision.  Prior  to  its 
amendment,  the  district's  contract  obligated 
it  to  pay  a  rate  of  S3. 00  per  acre-foot  of  water 
for  the  remaining  10  years  of  its  30-year 
contract.  At  the  time  of  the  contract 
amendment,  the  district's  actual  OftM  costs 
are  $6.50  per  acre- foot.  Since  the  current 
contract  rate  of  $3.00  does  not  cover  these 
O&M  costs,  the  district's  rate  will  be 
increased  to  S6.50.  If  the  district's  O&M  costs 
increase  by  S.50  per  acre-foot  the  following 
year,  the  district's  rate  would  then  be 
adjusted  to  S7.00  per  acre-foot. 

Example  (3).  A  district's  repayment 
contract  obligates  it  to  pay  S4.00  per  acre  for 
the  remaining  5  years  of  its  40-year  contract. 
It  is  also  obligated  under  the  terms  of  its 
contract  to  pay  the  full  O&M  costs  due  the 
United  States  on  an  annual  basis  in  addition 
to  its  repayment  obligation.  If  the  district 
were  to  amend  its  contract  to  conform  to  the 
discretionary  provisions,  no  change  in  its 
present  repayment  arrangement  with  the 
United  States  would  be  necessary  since 
under  the  terms  of  its  contract  is  it  already 
paying  its  full  O&M  costs  on  an  annual  basis. 

Comments  Concerning  §  426.23 — 
Recovery  of  Operation  and  Maintenance 
(O&M)  Costs 

Section  426.23(c) 

Comment:  It  was  congressional  intent 
that  ftnners  pay  the  full  cost  of  service, 
including  capital,  full  O&M,  and  interest 
on  O&M  deficits,  as  soon  as  possible. 
The  rules  should  require  sudi  when  a 
district  amends  its  contract  to  conform 
to  the  discretionary  provisions. 

Response:  Section  208(a)  of  the  RRA 
states  that  when  a  district  is  subject  to 
the  discretionary  provisions,  the  price  of 
water  will  be  at  least  sufficient  to 
recover  all  O&M  costs  that  the  district 
is  obligated  to  pay  the  United  States. 


Section  208(b)  of  the  RRA  requires 
Reclamation  to  adjust  the  contract  rate 
^for  discretionary  provision  districts 
annually  to  reflect  any  changes  to  O&M 
costs.  Section  208(c)  of  the  RRA  states 
that  the  other  two  sections  do  not  apply 
to  districts  which  operate  and  maintain 
project  facilities  and  finance  such 
operations  from  non-Federal  funds. 

While  Reclamation  has  the  authority 
in  Section  208  to  charge  more  than  the 
O&M  rate,  with  one  option  being  the 
cost  of  service  rate,  Reclamation  is  not 
required  to  do  so.  Reclamation  prefers  to 
review  each  district  individually  to 
determine  the  repayment  capability. 
Reclamation  will  charge  the  cost  of 
service  rate  where  appropriate.  To 
provide  a  higher  rate  in  tnese 
regulations  than  is  statutorily  required 
would  limit  Reclamation's  flexibility  to 
address  differences  between  districts. 

Section  426.24    Reclamation  Decisions 
and  Appeals 

Section  426.24  of  the  prior  regulation, 
Assessment  of  administrative  costs,  is 
renumbered  as  §  426.20.  The  new 
§  426.24,  Reclamation  decisions  and 
appeals,  replaces  §  426.22  of  the  prior 
regulation.  This  section  provides  the 
right  to  appeal  RRA  final  determinations 
made  by  regional  directors,  and 
specifies  the  process  to  be  used. 

The  proposed  rules  made  significant 
changes  to  the  final  determination  and 
appeals  processes  for  RRA  decisions. 
The  proposed  rules  were  prepared  in 
response  to  Reclamation  charging  the 
compensation  rate  to  districts  for 
delivering  irrigation  water  to 
landholders  without  an  RRA  form  on 
file,  and  the  resulting  difficulties 
Reclamation  was  experiencing  due  to 
the  volume  of  appeals.  With  the  advent 
of  the  administrative  fee  provision. 
Reclamation  believes  the  appeals 
process  found  in  the  prior  rules  would 
be  more  appropriate,  and  Reclamation 
has  included  that  version  in  these  final 
rules  with  changes  for  clarity  and 
organization  and  a  few  significant 
adjustments. 

Paragraph  (a)  discusses  who  will 
make  final  RRA  determinations  for- 
Reclamation.  A  significant  change  is 
that  the  regional  director's  decision  vtdll 
not  take  effect  during  the  period  in 
which  an  appeal  to  the  Ccxnmissioner 
may  be  filed  (i.e.,  30  days).  If  an 
adversely  affected  party  files  a  petition 
for  a  stay,  the  regional  director's 
decision  will  not  take  effect  until  either 
the  Commissioner  acts  on  the  petition  or 
the  Commissioner  does  not  take  action 
within  30  days  after  receiving  the 
petition. 

In  addition,  the  regulations  clarify 
that  if  the  final  determination  involves 


more  than  one  region,  the  Commissioner 
will  decide  who  makes  the  final 
determination.  Because  the  final  rule 
provides  that  decisions  will  not  go  into 
effect  until  adversely  affected  parties 
have  had  an  opporttmity  to  appeal,  the 
shortened  filing  period  ensures 
expedited  implementation  while 
allowing  petitioners  reasonable  time  to 
file  an  appeal. 

Paragraph  (b)  provides  the  general 
appeal  ri^ts  concerning  RRA  final 
determinations  and  the  efiiact  of  a  final 
determination  during  an  appeal.  The 
final  rule  also  reduces  from  60  days  to 
30  days  the  time  in  which  an  adversely 
affected  party  may  file  a  notice  of  appeal 
and  reduces  from  90  days  to  60  days  the 
time  to  submit  dociunents  in  support  of 
the  appeal.  Similar  to  paragraph  (a),  the 
shortened  filing  period  coupled  with  the 
delayed  effective  date  of  the  regional 
director's  decision  ensures  that 
Reclamation  can  make  and  implement 
timely  decisions. 

Paragraph  (c)  provides  that  the  ndes 
governing  the  procedures  of  the  Ad  Hoc 
Board  of  Appeals  of  the  Office  of 
Hearings  and  Appeals  apply  to  appeals 
from  the  Commissioner's  decision. 

Paragraph  (d)  discusses  the  effective 
date  of  an  appealed  decision  and  states 
the  compensation  rate  may  be 
applicable  if  irrigation  water  is 
delivered  to  land  found  to  be  ineUgible. 
Paragraph  (e)  provides  for  the  accrual  of 
underpayment  interest,  if  appUcable, 
while  an  appeal  is  pending. 

Paragrapn  (f)  adcuesses  what  happens 
to  appeals  made  prior  to  the  effective 
date  of  these  regulations  by  stating 
pending  appeals  will  be  processed 
imder  the  rules  in  effect  prior  to  these 
final  regulations. 

Paragraph  (g)  provides  the  addresses 
for  requests  for  appeals,  stays,  etc. 
Unlike  the  prior  rules  where  regional 
addresses  were  included,  which  often 
lead  to  confusion  as  to  where  to  send  an 
appeal,  this  list  only  includes  the 
address  for  the  Commissioner  and  the 
Office  of  Hearings  and  Appeals. 

Comments  Concerning  §  426.24 — 
Reclamation  Decisions  and  Appeals 

General 

Comment:  The  proposed  revisions 
would  create  too  much  paperwork  and 
other  activities  for  $260  forms  bills.  The 
cost  of  protesting  a  forms  bill  may 
exceed  the  bill  itself. 

Response:  Reclamation  has  decided 
not  to  implement  the  proposed  appeals 
regulations.  The  prior  appeals  process 
as  modified  by  these  final  rules  is 
expected  to  efficiently  manage  disputes 
arising  imder  these  rules.  The  process  is 
not  expected  to  generate  more 
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paperwork,  and  an  appeal  from  a 
regional  director's  decision  is  expected 
to  be  completed  in  less  time  than  under 
the  prior  rules.  If  in  the  future  further 
changes  to  the  appeals  section  are 
warranted.  Reclamation  will  initiate  a 
special  rulemaking  activity  to  address 
those  changes. 

Comment:  The  appeals  section  is  long 
and  confusing.  As  written  the  ability  of 
the  Agency  head  to  determine  if  field 
offices  are  making  the  correct  decisions 
is  removed. 

Response:  See  the  response  to  the 
preceding  comment.  The  appeals 
process  under  the  final  rules  is 
substantially  similar  to  prior  rule 
provisions,  although  certain  time 
periods  have  been  shortened.  The 
Commissioner,  imder  the  final  rules, 
retains  authority  to  correct  decisions  of 
the  regional  directors. 

Comment:  The  changes  to  this  section 
improve  the  appeals  process  because  the 
authority  will  be  with  the  regional 
director  and  not  with  the  politicians. 

Response:  Although  Reclamation  is 
not  retaining  the  proposed  version  of 
the  appeals  provisions,  all  final  RRA 
determinations  have  been  and  will 
remain  with  the  regional  director.  The 
appeals  section  only  specifies  a  process 
that  may  be  used  if  a  party  disagrees 
with  that  final  determination. 

Comment:  The  rule  should  provide 
some  specific  time  periods  for  response 
by  Reclamation  to  appeals  so  that 
appellants  know  when  the  process  may 
be  considered  completed,  even  in  the 
absence  of  a  response. 

Response:  This  comment  has  been 
accommodated  with  respect  to  stays  in 
the  final  regulations.  Variable  workloads 
and  resources  make  imposition  of  a 
specific  time  period  for  other  petitions 
unwise.  RecUunation  will  contact 
appellants  to  inform  them  that  appeals 
have  been  received  and  when  the 
Commissioner's  decision  has  been 
made.  Alternatively,  the  appellants  may 
contact  Reclamation  to  determine  the 
status  of  their  appeals. 

Coniment:  It  is  assumed  the  appeals 
section  does  not  affect  the  waiver  of 
sovereign  immunity. 

Response:  That  is  a  correct        -      - ; 
assumption.  ..,..' 

Section  426.24(b) 

Comment:  Stays  should  be  a  matter  of 
right,  not  at  the  discretion  of  the 
regional  director.  In  addition,  stays 
should  be  through  the  entire  process, 
including  any  action  brought  to  Federal 
Court 

Response:  If  an  appellant  shows  good 
cause  for  granting  a  stay,  the  request  for 
stay  is  submitted  in  a  timely  manner, 
and  the  harm  to  the  petitioner 


outweighs  the  interest  to  Reclamation, 
then  the  Commissioner  will  stay  the 
decision  of  the  regional  director.  Thus, 
for  example  Reclamation  would  not 
grant  a  blanket  approval  to  deliver 
irrigation  water  to  ineligible  land  simply 
because  a  party  appeals  a  decision  to 
terminate  such  water  deliveries.  ^ 

Section  426.24(f) 

Comment:  Any  pending  appeals 
should  be  decided  under  the  proposed 
regulations. 

Response:  This  comment  has  not  been 
accommodated  in  the  final  regulations. 
Any  changes  between  the  prior  rules 
and  the  final  rules  will  be  applied 
prospectively. 

Section  426.25    Reclamation  Audits 

Section  426.25  of  the  prior  regulation. 
Severability,  is  renumbered  as  §  426.26. 
The  new  §  426.25,  Reclamation  audits, 
replaces  §426.10(i)  of  the  prior 
regulation. 

This  section  states  that  Reclamation 
will  conduct  reviews  of  district 
administration  and  enforcement  of  the 
RRA  and  these  regulations,  and 
landholder  compliance.  The  prior  rules 
discussed  field  audits  that  would  be 
conducted.  The  proposed  and  final  rule 
simply  include  the  names  of  the 
activities  associated  with  Reclamation's 
RRA  field  audits.  The  final  rule  changes 
the  phrase  "has  the  authority  to 
conduct"  to  "will  conduct"  to  reflect 
the  intent  of  the  statutory  requirement 
and  the  wording  in  the  prior  rule. 

Comments  Concerning  §  426.25 — 
Reclamation  Audits 

Comment:  Reclamation  should  retain 
the  language  of  the  prior  rules  that  states 
Reclamation  will  conduct  field  audits, 
rather  than  the  proposed  language  that 
states  Reclamation  is  authorized  to 
conduct  field  audits. 

Response:  This  section  has  been 
revised  to  state  that  Reclamation  will 
conduct  reviews  of  districts  and 
landholders. 

Comment:  Field  audits  would  be 
welcome  to  determine  if  perceived 
violations  or  abuses  of  the  law  or 
regulations  do  actually  exist.  To  the 
extent  that  audits  disclose  violations, 
appropriate  action  should  be  taken. 

Response:  Reclamation  has  and  will 
continue  the  RRA  Program  Evaluation 
effort,  which  includes  the  review  of 
districts'  administration  and 
enforcement  of  the  acreage  limitation 
provisions  and  landholders'  compliance 
with  those  provisions.  This  section 
specifies  the  three  major  components  of 
the  RRA  Program  Evaluation  effort. 

Comment:  Reclamation  should  not 
unnecessarily  investigate  and  harass 


farmers  as  a  result  of  the  rules.  Probing 
into  structures  of  family  farm  operations 
is  unnecessary  if  most  of  the  irrigators 
are  \mder  the  960-acre  limit. 

Response:  Reclamation's  audit 
activities  are  limited  for  landholders 
who  do  not  exceed  acreage  limitation 
entitlements.  However,  Reclamation 
must  ensure  all  entitlements  are 
enforced,  not  just  the  960-acre 
limitations  appUcable  to  quaUfied 
recipients. 

Section  426.26    Severability 

The  new  §  426.26.  Severability. 
replaces  §  426.25  of  the  prior 
regulations.  This  section  simply  states 
that  if  any  provision  of  these  regulations 
or  the  application  of  such  is  held 
invalid,  the  sections  of  the  rules  or  their 
appUcations  that  are  not  held  invalid 
will  not  be  affected. 

The  final  language  contains  no 
substantive  chains  to  proposed  or  prior 
rules. 

Comments  Concerning  §426.26 — 
Severability 

No  comments  were  received 
concerning  this  section. 

Part  427  (Water  Conservation)— 
Summary  of  Changes;  Public  Comments 
and  Responses 

The  RRA  requires  those  who  contract 
for  Federal  project  water  supplies  to 
develop  water  conservation  plans  and 
challenges  both  Reclamation  and  the 
districts  to  evaluate  water  management 
strategies  and  implement  appropriate 
water  conservation  measures.  A 
thoughtfully  developed  water 
constirvation  plan  represents  an 
opportunity  for  every  district  to  identify 
water  management  problems,  evaluate 
opportunities,  highlight 
accompUshments,  and  plan  for 
improvements. 

Water  conservation  rules 
implementing  Section  210  of  the  RRA 
were  previously  part  of  the  Rules  and 
Regulations  for  Projects  Governed  by 
Federal  Reclamation  Law  found  in  Part 
426  (43  CFR  426.19).  As  part  of  this 
rulemaking,  the  water  conservation 
rules  have  heea  removed  from  part  426 
and  placed  in  a  new  part  427. 
Reclamation  intends  no  changes  to  the 
prior  water  conservation  rule.  However, 
Reclamation  remains  committed  to 
actively  encouraging  and  facilitating 
water  conservation  planning  and 
implementation  by  water  districts  and 
landholders. 

Reclamation  intends  to  encourage  and 
assist  districts  in  the  development  of 
quality  water  conservation  plans,  the 
demonstration  of  innovative 
conservation  technologies,  and  the 
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implementation  of  effective  %vater 
efficiency  measures.  As  part  of  this 
effort.  Reclamation  Mrill  prepare 
advisory  guidance  that  will  contain 
recommendations  for  a  sound  water 
conservation  planning  process. 
Reclamation  also  recognizes  the 
importance  of  cooperation  and 
coordination  with  other  State  and 
Federal  water  conservation  programs. 

The  following  comments  were 
received  on  the  proposed  rules  and  were 
considered  in  developing  these  final 
rules. 

Authorities  ' 

Comments:  A  variety  of  comments 
were  received  regarding  Reclamation's 
authorities  to  implement  certain  aspects 
of  the  proposed  water  conservation 
rules.  Concern  was  expressed  that  the 
proposed  rules  would  attempt  to  expand 
on  the  authorities  provided  by  law.  It 
was  suggested  that  Reclamation  should 
docimient  prior  authorities  and  seek 
additional  legislative  authority  where 
such  authority  is  Isrking.  Authorities 
were  questioned  in  the  following 
specific  areas: 

•  Approval  of  water  conservation 
plans, 

•  Withholding  discretionary  benefits, 
and 

•  Modifying  signed  contracts 
Response:  The  £uaal  rules  do  not  alter 

the  prior  rules.  Reclamation  has 
reviewed  its  authorities  with  Interior's 
Office  of  the  Solicitor.  The  Office  of  the 
Solicitor  agrees  that  Reclamation  has 
authority  to  implement  the  provisions 
contained  in  both  the  proposed  rules 
and  the  finwl  rules. 

Incorporation  by  Reference 

Comments:  Comments  suggested  that 
the  proposed  rules,  by  inccffporating  the 
Guidelines  and  Criteria,  are  in  viol^on 
of  the  Administrative  Procedxue  Act. 

Response:  There  is  an  established 
Federal  Register  process  including 
specific  language,  for  incorporation  of 
materials  by  reference.  Reclamation  did 
not  use  this  process  or  language  because 
the  proposed  rules  did  not  incorporate 
the  draft  Guidelines  and  Criteria  by 
reference.  However,  there  was  a  definite 
link  between  the  rules  and  draft 
Guidelines  and  Criteria,  because  the 
rules  proposed  to  use  the  Guidelines 
and  Qiteria  as  the  standard  upon  which 
Reclamation  would  base  its  approval  of 
water  conservation  plans.  The  final 
rules  do  not  include  a  provision  for 
Reclamation  plan  approval  Advisory 
guidance  will  be  contained  in 
independent  advisory  documents  and  is 
not  incorporated  by  re£raenoe  into  the 
final  rules  as  regulatory  requirements. 


Approval  Process 

Comments:  Comments  regarding  the 
water  conservation  plan  approval 
process  described  in  the  proposed  rules 
focused  on  the  following  issues  and 
concerns: 

•  Triggering  of  NEPA  compliance 
requirements. 

•  Public  and  tribal  review  of  plans. 

•  Lack  of  penalties  on  Reclamation 
for  delaying  approval. 

•  Insufficient  Reclamation  resources 
to  accomplish  reviews  and  approval. 

Response:  The  proposed  provision 
that  Risclamation  woidd  approve  water 
conservation  plans  is  not  included  in 
the  final  rules.  Reclamation  will 
continue  to  make  available  its  expertise 
and  guidance,  as  resources  permit,  to 
encourage  and  assist  districts  in  the 
development  and  implementation  of 
effective  water  conservation  plans. 
Although  Reclamation  will  not  approve 
plans.  Reclamation  will  in  the  future 
appropriately  address  Federal 
responsibilities  under  NEPA,  ESA  and 
Native  American  trust  responsibilities 
where  major  Federal  actions  may  be 
involved  regarding  site  specific 
implementation  of  plan  measures.  For 
example.  Reclamation  will  comply  with 
NEPA  as  appropriate,  when  undertaking 
future  site  specific  Federal  actions,  such 
as  financial  assistance  for 
implementation  of  a  specific 
conservation  measure  related  to  this 
nilemaking.  Native  American  trust 
responsibility  will  also  be  addressed. 

Applicability 

Comments:  Concerns  were  expressed 
regarding  who  should  prepare  water 
conservation  plans.  Comments 
indicated  that  the  proposed  rules  shoiild 
not  apply  to  these  groups:  •,       .. 

•  Indian  tribes. 

•  Contractora  for  water  for  mimicipal 
and  industrial  purposes. 

•  Paid-out  districts. 

•  Usera  where  only  a  firaction  of  the 
total  supply  is  Reclamation  project 
water. 

•  Irrigation  districts  as  opposed  to 
irrigation  projects. 

•  Canal  companies. 

•  Small  entities  as  defined  in  the 
Regulatory  Flexibility  Act  (populations 
less  than  50,000  versus  3,300  in  the 
proposed  r\ile). 

Response:  Section  426.16(f)  has  been 
revised  to  clarify  Indian  tribes  and  tribal 
entities  operating  on  tribal  trust  or 
restricted  lands  need  not  prepare  water 
conservation  plans.  These  tribal  entities 
or  othen  operating  on  trust  lands  are 
typically  subject  to  BLA  regulations 
which  protect  the  resource.  The  RRA 
requires  plans  of  each  district  that  "has 


altered  into  a  repayment  contract  w 
water  service  contract  ptirstiant  to 
Federal  reclamation  law  or  the  Water 
Supply  Act  of  1958,  as  amended."  This 
indudes  irrigation  districts,  canal 
companies,  and  miuiicipal  and 
industrial  contractors  receiving  water 
bom  a  Reclamation  project  No 
additional  exclusions  are  provided  in 
the  final  rules;  however.  Reclamation 
will  maintain  present  policy  that 
excludes  districts  with  contracts  that  are 
not  developed  pursuant  to  Federal 
reclamation  law,  small  and  temporary 
contractora  and  districts  already 
complying  with  comparable  State  or 
other  comparable  Federal  water 
conservation  programs. 

Comment:  U  a  tribe  wishes  to  sell  or 
lease  water  to  a  district  which  is  not 
exempt  under  §  427.2(a),  would  that 
district  be  required  to  have  an  approved 
water  conservation  plan  in  accordance 
with  the  regulations  before  Reclamation 
facilitates ti^epurchase or  lease? 

Response:  Ine  district  would  be 
required  to  prepare  a  water  conservation 
plan  in  accordance  with  provisions 
contained  in  the  final  regulations. 
RedamaticHi  could  consider  a  district's 
compliance  with  the  regulations  before 
facilitating  a  purchase  or  lease  of  water; 
however,  nothing  in  the  regulations 
requires  that  to  occur.  Section  426.16(f) 
contains  an  exception  from  the 

!>reparation  of  wp.ter  conservation  plans 
or  Indian  tribes  aiul  tribal  entities 
operating  on  tribal  trust  or  restricted 
lands;  however,  this  exception  does  not 
extend  to  districts  purchasing  or  leasing 
water  from  a  tribe. 

Definitions 

Comment:  Regarding  the  definition  of 
a  district,  commentere  stated  that  the 
RRA  defines  the  term  "district"  to  be 
limited  to  those  entities  which  have 
entered  into  contract  with  the  Secretary 
for  irrigation  water.  The  proposed  rules 
define  "districts"  to  include  anyone  that 
has  entered  into  a  contract  with  the 
United  States  purauant  to  Reclamation 
law  (with  a  few  exceptions).  The  ndes 
have  expanded  on  the  RRA  definition  to 
include  municipal  and  industrial  (M&I) 
water  usera. 

Response:  The  RRA  defines  the  term 
"district"  as  any  individual  or  any  legal 
entity  established  under  State  law 
which  has  entered  into  a  contract  or  is 
eligible  to  contract  with  the  Secretary  for 
irrigation  water.  If  a  project  is 
authorized  to  provide  irrigation  water, 
then  a  water  district,  including  a  district 
that  currently  supplies  only  municipal 
and  industrial  water,  is  eUgible  to 
contract  for  irrigation  water  imless  it  is 
prevented  from  doing  so  by  another 
State  or  Federal  statute.  The  intent  of 
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Congress  to  require  mimidpal  and 
industrial  water  districts  to  prepare 
water  conservation  plans  is 
substantiated  by  the  reference  to  the 
Water  Supply  Act  of  1958  in  Section 
210(b)  of  the  RRA. 

Comment:  One  commenter  stated  that 
"the  language  of  the  RRA  refers  only  to 
entities  that  are  parties  to  water  supply 
contracts  or  repayment  contracts.  It  does 
not  require  otur  irrigation  ditch  company 
to  prepare  water  conservation  plans." 

Response:  This  comment  and  letter 
refers  to  a  contract  between  the 
irrigation  ditch  company  and 
Reclamation  for  the  sale  of  land  and 
replacement  of  storage  space.  This  type 
of  contract  does  not  fall  within  the 
definition  of  contract  given  in  the  RRA. 

Exemptions 

Conunents:  Commenters  indicated 
that  entities  subject  to  additional 
specific  State  laws  or  Federal  project 
authorizations  vnth  water  conservation 
requirements  should  also  be  exempted 
from  the  rules.  Entities  subject  to  the 
Arizona's  Groundwater  Management 
Act  and  those  within  the  Central 
Arizona  Project  and  the  Central  Utah 
Project  were  mentioned.  At  least  one 
commenter  also  indicated  that  there 
should  be  specific  methodology 
identified  in  the  rules  for  an  entity  to 
qualify  for  an  exemption. 

Response:  Specific  exemptions  such 
as  these  are  not  listed  in  the  final  rules. 
However,  Reclamation's  policy  is  to 
treat  compliance  with  such  comparable 
water  conservation  requirements  of  the 
Central  Utah  Project  or  Arizona 
Groimdwater  Act  or  comparable  laws  as 
satisfying  the  requirements  of  this 
regulation.  Reclamation  recognizes  the 
importance  of  coordination  with  other 
State  and  Federal  water  conservation 
programs.  Reclamation  will  describe 
compliance  with  comparable  State  or 
Federal  water  conservation  throiigh 
policy  statements. 

Limited  District  Influence 

Comments:  Concern  was  expressed 
that  some  districts'  abiUty  to  implement 
the  requirements  of  the  proposed  rules 
would  be  limited  because  the  district 
has  no  authority  to  require  compliance 
by  water  users  within  the  district 

Response:  In  situations  such  as  this, 
Reclamation  would  expect  a  district  to 
develop  a  conservation  plan  that  focuses 
on  those  elements  within  the  district's 
control,  including  ways  to  encourage 
water  users  to  undertake  water 
conservation  measiues.  In  addition, 
many  water  service  and  repayment 
contracts  contain  assignment  clauses 
which  would  allow  requirements  of  a 


contractor  to  be  assigned  to  a 
subcontractor. 

Burdensome  Nature 

Comments:  Respondents  expressed 
concern  about  what  they  view  as  the 
burdensome  nature  of  the  proposed 
rules.  Some  indicated  that  water 
conservation  plans  and  measures  would 
be  a  serious  financial  burden  on  some 
districts.  Some  indicated  that  the 
burden  would  result  in  time  being  spent 
by  the  districts  on  administrative 
exercises  and  law  suits,  rather  than  on 
water  conservation.  Others  indicated 
that  some  Districts  are  already 
conserving  water  and  that  plans  would 
be  unnecessary.  »  - 

Response:  llie  purpose  of  the  Water 
Conservation  Rules  is  to  implement 
Section  210  of  the  RRA.  Section  210 
requires  districts  to  prepare  water 
conservation  plans.  The  final  rules 
neither  include  a  provision  for'^ 
Reclamation  to  approve  plans,  nor  do 
they  contain  requirements  for  specific 
conservation  measiues.  Districts  which 
are  already  conserving  water  will  have 
the  opportunity  to  identify  such 
activities  in  their  water  conservation 
plans.  Reclamation  will  assist  districts 
in  their  water  conservation  planning 
efforts  to  facilitate  improved  water 
conservation  plaiming. 

Economic  Feasibility 

Comments:  Comments  addressing  the 
area  of  economic  feasibility  indicated 
that  Section  21(^^fthe  RRA  requires 
that  water  conservation  measures 
should  be  economically  feasible.  The 
point  was  made  that  the  costs  of 
measures  should  not  outweigh  the  value 
of  the  water  conserved. 

Response:  The  RRA  includes  the 
provision  that  the  Secretary  should 
encoiu^e  prudent  and  responsible 
water  conservation  measures,  where 
such  measures  are  shown  to  be 
economically  feasible.  The  final  rules  do 
not  alter  this  provision.  The  final  rules 
fully  allow  a  district  to  examine  the 
economic  feasibility  of  water 
conservation  objectives  or  a  particular 
measure  as  part  of  its  conservation 
planning  process. 

Increase  Requirements 

Conunents:  Some  commenters 
expressed  the  view  that  the  proposed 
rules  should  go  further  in  requiring 
water  conservation  activities.  It  was 
suggested  that  the  proposed  rules 
shoiild,  in  additicm,  include  minimum 
■  performance  standards.  The  view  was 
also  expressed  that  the  rules  should 
allow  consideration  of  all  water 
resources,  including  groimdwater. 


Response:  The  RRA  requires  districts 
to  develop  water  conservation  plans  that 
address  goals,  economically  feasible 
objectives,  appropriate  measures  and  a 
time  schedule.  It  also  requires 
Reclamation  to  encourage  prudent  and 
responsible  water  conservation 
measures  on  Federal  projects.  The  final 
rules  do  not  alter  these  provisions,  but 
rather  adopts  an  approach  that  evaluates 
opportunities  for  water  conservation 
site-specifically  through  effective  water 
management  plaiming.  This  approach 
recognizes  the  widely  raiding 
economic,  social,  institutional  and 
environmental  circiunstances 
confronting  districts  westwide. 
Reclamation  will  actively  encourage  and 
assist  districts,  as  resoiuces  permit,  in 
the  development  and  implementation  of 
effective  plans  through  the  provision  of 
advisory  guidance  and  technical 
assistance. 

Plan  Updates 

Comments:  Concerns  were  expressed 
regarding  the  requirement  for  plan 
updates  every  5  years.  Alternative 
periods  of  10  and  15  years  were 
suggested.  It  was  also  suggested  that 
there  should  be  an  end  to  the  update 
process,  once  several  updates  had  been 
provided. 

Response:  Effective  water 
management  and  conservation  planning 
is  an  ongoing  process.  Water 
conservation  plans  should  be  revisited 
and  updated  on  a  regular  basis  to  assure 
the  continuing  relevancy  of  goals, 
objectives,  measiues  and  time  schedules 
identified.  The  final  rules  do  not  specify 
an  update  schedule.  However, 
Reclamation  will  maintain  present 
policy  that  calls  for  5-year  updates  of 
plans  by  districts. 

Incentives  '  ' 

Comments:  Some  comments  on  the 
incentive  provisions  in  the  proposed 
rules  indicated  that  discretionary 
benefits  should  not  be  tied  to 
compliance  with  water  conservation 
plan  requirements.  Some  used  terms  as 
"punitive"  or  "blackmail"  to 
characterize  such  provisions.  Other 
commenters  indicated  that  sanctions 
such  as  monetary  penalties  or 
withholding  of  water  deUveries  should 
be  imposed  for  noncompliance. 

Response:  The  final  rules  do  not 
contain  a  provision  that  ties 
discretionary  benefits  to  compliance 
with  the  water  conservation  mles. 
Reclamation  will  make  its  expertise  and 
guidance  available  to  districts  regarding 
the  development  and  implementation  of 
effective  water  conservation  plans. 
Reclamation  will  direct  its  available 
resources  to,  support  cooperative  efforts 


66802  Federal  Register  /  VoL  61,  No.  244  /  Wednesday.  Decembor  18.  1996  /  Rules  and  Regulations 


that  address  water  management 
problems  and  opportunities. 

Environmental  Compliance 

Comments:  The  environmental 
compliance  discussion  in  the  preamble 
to  the  proposed  rules  generated 
considerable  concerns.  Most 
commenters  opposed  the  requirement 
that  water  conservation  plans  would  be 
subject  to  review  under  the  NEPA.  Some 
felt  that  it  was  the  responsibility  of  the 
Federal  Government,  and  would  be  an 
economic  hardship  an  irrigation 
districts.  It  was  pointed  out  that  the 
requirement  for  NEPA  compUance 
would  be  triggered  by  the  Federal  action 
of  approving  water  conservation  plans. 
At  least  one  commenter  supported  the 
view  that  environmental  compliance 
should  be  addressed  at  the  individual 
water  conservation  plan  development 
stage  with  a  public  participation  process 
included. 

Response:  Reclamation  has  not 
included  a  provision  for  the  approval  of 
plans  in  the  final  rule.  NEPA 
compliance  would  no  longer  be 
triggered  by  plan  preparation  since  the 
Federal  action  of  "approval"  has  been 
removed.  Reclamation  will  comply  with 
NEPA  as  appropriate,  when  imdertaking 
any  future  site  specific  Federal  actions, 
such  as  financial  assistance  for 
implementation  of  a  specific 
conservation  measure  related  to  this 
rulemaking.  Reclamation  anticipates 
that  the  resources  which  would  have 
been  devoted  to  environmental  reviews  - 
can  be  better  used  for  improved  water 
conservation  plan  and  implementation. 

Federal  Versus  State  and  Local 
Jurisdictions 

Comments:  Concern  was  expressed 
that  the  proposed  rules  are  an  intrusion 
into  State  authorities  for  managing 
water.  It  was  indicated  that  States  rather 
than  the  Federal  Govenunent  should 
provide  oversight  for  water  conservation 
planning.  Some  also  expressed  the  view 
that  districts  should  have  authority  to 
make  final  decisions  in  water 
conservation  planning. 

Response:  With  respect  to  the 
appropriation  and  di^ribution  of  water. 
Reclamation  is  subject  to  State  water 
law  and  has  a  responsibility  to  see  that 
its  project  water  is  used  efficiently  and 
in  a  manner  consistent  with  State  law. 
Opportunities  exist  for  State/Federal 
cooperation  in  achieving  efficient  water 
use.  It  is  Reclamation's  intent  to 
coordinate  fully  with  State  conservation 
programs  and  to  allow  compliance  with 
comparable  State  conservation  programs 
to  serve  as  compliance  with  the  rules.  In 
addition,  districts  make  final  decisions 
through  the  plan  preparation  process. 


subject  to  State  and  Federal  law, 
regarding  the  development  and 
implementation  of  water  conservation 
measures. 

Comment:  Executive  Order  No.  12612 
requires  Federal  agencies  imdertaking 
poUcies  with  federahsm  implicati(ms, 
whenever  possible,  to  "defer  to  the 
States  to  establish  standards." 
Respondents  communicated  that  prior 
State  and  district  programs  are  already 
requiring  and  accomplishing  water 
conservation.  Concern  was  expressed 
that  the  proposed  rules  would  duplicate 
such  programs. 

Response:  Reclamation  recognizes 
that  some  States  have  established 
conservation  standards  or  programs  that 
meet  the  goals  and  intent  of  the  water 
conservation  requirements  of  the  RRA. 
Through  policy.  Reclamation  intends  to 
recognize  compliance  with  comparable 
State  or  Federal  water  conservation 
requirements  as  fulfilling  the  intent  of 
Section  210  of  the  RRA. 

Critical  Practice — Water  Measurement 

Comments:  Commenters  offered  views 
regarding  the  water  measurement 
provision  in  the  proposed  rules.  The 
predominant  view  exprrased  was  that 
meters  on  each  turnout  would  be  an 
unreasonable  and  unnecessary  expense. 
It  was  further  expressed  that  developing 
quantitative  inventories  of  nonproject 
water  sources  is  lumecessary.  Some 
commentera  expressed  support  for 
volumetric  measurement  at  each 
agricultiiral  tiimout  or  service 
connection  and  indicated  that  '^ 

Reclamation  should  require  a  minimum 
acciiracy  in  accounting  for  water  use 
and  conservation.  The  view  was  also 
expressed  that  minimum  measurement 
requirements  should  include 
documentation  of  amounts  of  water 
used  on  specific  parcels  of  land.  At 
lease  one  commenter  suggested  that  the 
rules  list  water  measiirement  devices 
which  are  acceptable.  Questions  were 
also  asked  regarding  Reclamation's 
intent  with  respect  to  the  following: 

•  Would  M&I  suppliers  need  to  meter 
at  each  household  or  only  at  the 
wholesale  connection  for  raw  water 
deliveries? 

•  What  does  proven  acc\iracy  mean? 

•  Do  agricultural  districts  include 
M&I  conservation  practices  as  part  of 
their  water  conservation  plans  when 
they  wholesale  untreated  water  to  M&I 
suppliers? 

Response:  The  final  rules  do  not 
require  a  district  to  include  any  specific 
water  measiuement  and  accounting 
system  as  a  required  conservation 
measiu«  in  the  district's  water 
conservation  plan.  Reclamation  will 
provide  advisory  guidance  on  the 


recommended  content  of  water 
conservation  plans,  and  will  continue  to 
promote  the  importance  of  water 
measurement  and  accounting  as  a 
fundamental  measure  that  all  districts 
should  evaluate  in  developing  their 
conservation  programs.  This  approach 
will  allow  a  district  more  flexibility  in 
evaluating  its  existing  water 
measurement  and  accounting  system 
and  in  developing  and  implementing  an 
effective  water  measurement  and 
accoimting  system  appropriate  to  the 
particular  district 

Critical  Practice — Water  Pricing 

Comments:  Commenters  expressed 
concern  about  the  water  pricing 
provision  in  the  proposed  rules.  Some 
indicated  that  tiered  pricing  could  lead 
to  an  increase  in  consumption  of 
groimdwater,  and  would  especially  be  a 
problem  in  States  with  aggressive 
programs  to  shift  from  reliance  on 
groundwater.  The  view  was  also 
expressed  that  the  water  pricing 
provisions  would  be  in  violation  of  laws 
or  contracts  in  some  instances.  Some 
indicated  that  pricing  decisions  should 
be  m{(de  on  a  local  level  since  issues 
vary  greatly  from  area  to  area. 

(Jther  commenters  favored  the  pricing 
provisions  and  suggested  that  the  rules 
should  require  districts  to  consider  a 
conservation  rate  structure  to  encourage 
water  conservation.  Other  supporters 
indicated  that  charges  should  reflect  the 
full  cost  of  supplying  water  and  that  the 
rules  should  mandate  tiered  pricing. 
Some  stated  that  water  pricing 
structiuBS  designed  to  increase 
efficiency  of  use  are  acceptable  as  long 
as  they  do  not  include  tiered  pricing. 

Response:  The  final  rules  do  not 
require  a  district  to  include  incentive  - 
pricing  or  any  specific  water  pricing 
stnictiu«  as  a  required  conservation 
measure  in  the  district's  water 
conservation  plan.  Reclamation  will 
provide  advisory  guidance  on  the 
recommended  content  of  water 
conservation  plans,  and  will  continue  to 
promote  the  importance  of  water  pricing 
as  a  fundamental  measure  that  all 
districts  should  evaluate  in  developing 
their  conservation  programs.  This  will 
allow  a  district  more  flexibility  in 
evaluating  its  existing  pricing  structure 
and  in  developing  and  implementing  an 
effective  water  pricing  structure 
appropriate  to  die  particular  district  and 
its  customera.  This  approach  will  also 
ensure  that  water  pricing  is  consistent 
with  contract  provisions  and  applicable 
State  laws. 

Critical  Practice — Educational  Programs 

Comments:  Commenters  stated  that 
Reclamation  should  provide  assistance 
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in  education  and  that  the  assistance 
program  should  apply  directly  to  local 
water  management  cireiimstances. 
Response:  The  final  rules  do  not 
require  a  district  to  include  an 
educational  program  as  a  required 
conservation  measiue  in  the  district's 
water  conservation  plan.  Through 
policy.  Reclamation  will  provide 
advisory  gmdance  on  the  reconunended 
content  of  water  conservation  plans,  and 
will  continue  to  promote  the  importance 
of  an  education  program  as  a 
fundamental  measure  that  all  districts 
should  evaluate  in  developing  their 
conservation  programs.  This  will  allow 
a  district  more  flexibility  in  evaluating 
its  existing  educational  activities  and  in 
developing  and  implementing  an 
effective  water  conservation  education 
program  appropriate  to  the  particular 
district  and  its  customers. 

Critical  Practice — Conservation 
Coordinator 

Comments:  Commenters  offered  the 
view  that  a  requirement  for  each  district 
to  appoint  a  water  conservation 
coordinator  would  have  an  adverse 
financial  impact  on  smaller  districts. 

Response:  The  final  rules  do  not 
require  a  district  to  identify  a  water 
ctmservation  coordinator  in  the 
district's  water  conservation  plan. 
However,  Reclamation  encourages  each 
district  to  identify  a  water  conservation 
coordinator  who  is  responsible  for 
development  and  implementation  of  the 
district's  ccmservation  plan. 

Use  of  Conserved  Water 

Comments:  Commenters  offered  views 
concerning  the  use  of  conserved  water. 
Some  indicated  that  decisions  on  the 
use  of  conserved  water  should  remain 
with  each  district  or  with  the  State. 
Some  also  indicated  that  the  use  of 
conserved  water  is  restricted  by  certain 
State  laws.  The  view  was  offered  that 
conserved  water  should  belong  to  the 
district  and  landowners.  Some 
commenters  were  concerned  that 
conserved  water  would  flow  out  of  a 
basin  rather  than  being  made  available 
for  recharging  local  groundwater  or 
satisfying  local  M&I  demands.     -.  :«. 

Support  was  expressed  for 
Reclamation's  facilitation  of  water 
transfers  between  willing  parties. 
Support  was  expressed  by  some  for  the 
maldng  of  conserved  water  available  to 
fish  and  wildlife  and  the  environment. 
Some  indicated  that  Reclamation  should 
encourage  and  facilitate  the  transfer  of 
conserved  water  for  fish  and  wildlife 
and  other  environmental  needs  whrae 
allowed  under  State  law.  Others 
indicated  that  Reclamation  should 
require  transfers  for  such  purposes. 


Response:  Reclamation  supports  the 
view  that  decisions  on  the  use  of 
conserved  water  in  a  specific,situation 
are  subject  to  State  law,  contract 
requirements,  and  conditions  of  the 
water  right,  as  well  as  a  variety  of  other 
site-specific  factors.  Reclamation  will 
actively  encourage  and  facilitate 
individual  water  transfers  of 
Reclamation-supplied  conserved  water 
between  willing  parties  as  appropriate. 
Reclamation  will  also  work  closely  with 
States,  other  Federal  agencies,  tribal 
entities,  local  entities,  and  water  users 
to  identify  environmental  and  other 
current  needs  for  conserved  water  at  the 
watershed  level  that  may  be  satisfied  by 
facilitating  transfers  between  willing 
parties,  s^ject  to  State  law. 

Technical  Assistance 

Conmients:  Ck>mmenters  offered  views 
regarding  Reclanlation's  providing  of 
technical  assistance  in  water 
conservation  planning.  Some 
commenters  indicated  that  increased 
technical  and  financial  support  could 
lessen  the  burden  of  preparing  water 
conservation  plans.  Others  suggested 
that  Reclamation  sponsor  educational 
meetings  on  the  rules  for  districts  when 
they  are  fintdized.  The  view  was  also 
offered  that  Reclamation  should  assist 
the  States  in  satisfying  EPA  water 
quality  regulations.  Concern  was 
expressed  by  some  that  technical 
assistance  from  Reclamation  is  imlikely 
due  to  Reclamation's  downsizing.  Some 
even  indicated  that  Reclamation's  prices 
for  technical  assistance  are  inflated  and 
personnel  have  a  lack  of  expertise. 

Response:  Reclamation  will  make 
available,  as  resources  permit,  its 
expertise  and  guidance  to  encoiuage 
and  assist  districts  in  the  development 
and  implementation  of  effective  water 
conservation  plans.  Reclamation  will 
provide  tedmical  and  finandai 
assistance  through  an  incentive-based 
field  services  program,  in  cooperation 
with  States,  to  the  extent  resources  are 
available. 

Consultation  With  Indian  Tribes 

Comments:  At  least  three  commenters 
expressed  concerns  about  consultation 
with,  Indian  tribes.  One  comment 
indicated  that  tribes  were  not  identified 
as  being  involved  in  the  NEPA  process 
addressed  in  the  proposed  rules. 
Another  expressed  ccmcem  that 
Reclamation  is  not  adhering  to  the 
intent  of  Secretarial  Order  3175.. 

Response:  It  is  Reclamation's  intent  to 
engage  Indian  tribes  in  the  NEPA 
process  for  future  site-specific  Federal 
actions  related  to  conservation, 
whenever  the  tribes  are  identified  as 
affected  parties  and  to  ensure  that  any 


anticipated  effects  on  Indian  trust 
resources  are  expliciUy  addressed. 
Reclamation  intends  to  fulfill  its  tribal 
trust  obligations,  including  protecting 
tribal  trust  resoiuces  whenever 
undertaking  future  Federal  actions  . 
related  to  this  rulemaking. 

Environmental  Compliance 

The  environmental  impact  statement 
(EIS)  and  related  coordination  activities 
described  below  provide  full 
environmental  compliance  for  the 
promulgation  of  these  final  rules  and 
regulations.  Reclamation  will  comply 
with  NEPA  and  other  environmental 
statutes  as  appropriate,  prior  to 
undertaking  any  future  site-specific 
Federal  actions  related  to  this 
rulemaking. 

National  Environmental  Policy  Act 

In  compliance  with  the  National 
Environmental  Policy  Act  (NEPA),  an 
EIS  has  been  prepared  which  analyzes 
the  impacts  of  these  proposed  rules  and 
regulations  and  alternatives  thereto.  The 
EIS  provides  a  complete  assessment  of 
the  impacts  of  promulgating  and 
implementing  the  rules  and  regulations. 
The  EIS  includes  a  no  action  alternative, 
a  proposed  rule  alternative,  a  preferred 
alternative,  and  three  additional 
alternatives.  A  notice  of  availability  of 
the  final  EIS  was  published  in  the 
Federal  Register  (60  FR  4677,  Feb.  7, 
1996),  and  the  final  EIS  was  distributed 
to  interested  parties.  The  final  EIS 
contains  a  list  of  seven  programmatic 
enviromnental  commitments  that 
complement  the  preferred  alternative.  A 
formal  Record  of  Decision  on  the  final 
EIS,  generally  naming  the  preferred 
alternative,  was  signed  by  the  Assistant 
Secretary  "  Water  and  Science  on 
December  10, 1996. 

Fi^  and  Wildlife  Coordination  Act 

In  meetings  and  correspondence 
between  Reclamation  and  the  U.S.  Fish 
and  Wildlife  Service,  the  National 
Marine  Fisheries  Service,  and  State 
wildlife  agencies,  it  was  agreed  that  a 
formal  Fish  and  Wildlife  Coordination 
Act  (FWCA)  report  would  not  be 
required  for  this  rulemaking.  As  part  of 
coordination  efforts,  the  U.S.  Fish  and 
Wildlife  Service,  the  National  Marine 
Fisheries  Service,  and  State  wildUfe 
agencies  provided  technical  assistance 
to  Reclamation,  which  has  been 
appropriately  documented.  If  additional 
Federal  actions  are  taken  pursuant  to 
these  rules  and  regulations,  FWCA 
coordination  and  formal  reports  will  be 
accompUshed,  as  appropriate  to  the 
future  actions. 
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Endangered  Species  Act 

Section  7  of  the  Endangered  Species 
Act  (ESA)  establishes  die  interagency 
coopraation  program  under  which 
Federal  agencies  have  their  primary 
compliance  responsibilities. 
Reclamation,  the  U.S.  Fish  and  Wildlife 
Service  (FWS),  and  the  U.S.  National 
Marine  Fisheries  Service  (NMFS) 
conducted  a  review  imder  section 
7(a)(1)  of  the  ESA  of  the  potential  effects 
of  this  rulemaking.  The  FWS  and  NMfS 
concurred  by  separate  letter  that  the 
action  as  proposed  is  not  likely  to 
adversely  affect  listed  or  proposed 
species,  or  designated  or  proposed 
critical  habitats.  Reclamation  requested 
a  list  of  federally  proposed  or  listed 
threatened,  endangered,  and  candidate 
species  from  the  FWS  and  NMFS,  and 
prepared  information  required  to 
conduct  a  programmatic  review  under 
section  7(a)(1).  The  FWS  and  NMFS 
provided  guidance  on  how  these 
proposed  rules  could  be  used  to  afford 
overall  conservation  for  listed  species. 
Reclamation  will  consult  and/or  confer 
as  specified  in  sections  7(a)(2)  and 
7(a)(4)  with  appropriate  FWS  and  NMFS 
office  prior  to  undertaking  future  site- 
specific  Federal  actions  related  to  the 
implementation  of  this  rulemaking,  as 
appropriate,  that  "may  affect"  proposed 
or  listed  species  or  their  proposed  or 
designated  critical  habitat.  As  part  of  its 
obligations  under  the  ESA,  Reclamation 
intends  to  provide  internal  policy 
guidance  to  its  area  managers  on  section 
7  and  section  10  ESA  procedures,  and 
to  assist  districts  in  complying  with 
section  10  procedures  where  required. 

National  Historic  Preservation  Act 

Infonnal  consultation  was  conducted 
with  the  Advisory  Coimcil  on  Historic 
Preservation  to  apprise  them  of  this 
rulemaking.  The  draft  EIS  was  sent  to 
the  Council  and  the  17  Western  State  . 
Historic  Preservation  Offices  for  official 
comment.  For  future  Federal  actions 
taken  pursuant  to  these  rules  that  trigger 
compliance  imder  the  National  Historic 
Preservation  Act,  procedures  prescribed 
in  36  CFR  800  will  be  followed. 

ExacntiTe  Order  12866,  R^gnlatoiy 
Planning  and  Review 

Under  Executive  Order  (E.O.)  12866, 
(58  FR  51735,  Oct  4, 1993),  an  agency 
must  determine  wither  a  regidatory 
action  is  significant  and  therefore 
subject  to  Office  of  Management  and 
Budget  (OMB)  review  and  the 
requirements  of  the  Executive  Order. 
E.0. 12866  defines  a  "significant 
regulatory  action"  as  a  regulatory  action 
meeting  any  1  of  4  criteria  specified  in 
the  Executive  Order.  This  rulemaking  is 


considered  a  significant  regidatoiy 
action  under  criterion  number  4.    '' 
because  it  raises  novel  legal  or  policy 
issues  arising  out  of  legal  mandates,  the 
President's  priorities,  or  the  principle* 
set  forth  in  the  Executive  Order.  f^ 

Regulatory  Flexibility  Act 

The  Regulatory  Flexibility  Act 
requires  tibat  a  regulatory  flexibility 
analysis,  describing  the  impact  of 
regulations  on  small  entities  be       \  .   . 
prepared  and  published  if  the  -  "■  • " 

regulations  will  have  a  significant 
economic  effiect  on  a  substantial  number 
of  small  entities.  The  final  rules 
generally  reduce  the  economic  burden 
on  small  entities  by  increasing  the  RRA 
forms  threshold  and  modifying  other 
provisions  such  as  the  application  of  the  , 
RRA  to  religious  and  charitable 
organizations.  Other  major  provisions  of 
the  rules,  such  as  leasing,  trusts,  and 
preparation  of  water  conservation  plans 
remain  substantively  unchanged.  None 
of  these  provisions  will  have  a 
significant  economic  effect  on  a 
substantial  number  of  small  entities. 

Paperwork  Reduction  Act 

Acreage  Limitation  Rules  and  '      ''       ? 
Regulations 

Sections  206.  224(c),  and  228  of  the 
RRA  (43rU.S.C.  390ff,  390ww(c).  and 
390zz)  require,  among  other  things,  that 
(1)  as  a  condition  to  the  receipt  of 
Reclamation  irrigation  water,  each 
landholder  must  certify,  in  a  form 
smtable  to  the  Secretary,  that  they  are  in 
compliance  with  the  provisions  of  the 

Act,  and  (2)  districts  must  annually 

submit  to  Redamatirai,  in  a  form 
smtable  to  the  Secretary,  records  and 
information  necessary  to  implement  the 
RRA.  These  mandatory  requirements  are 
addressed  in  §  426.18.  To  comply  with 
these  requirements.  Reclamation 
provides  forms  for  the  landholders'  and 
districts'  use.  The  landholder  forms 
have  been  approved  by  the  OMB  imder 
control  number  10006-0005.  The 
district  summary  forms  have  been 
approved  under  control  number  10006- 
0006.  Both  clearances  expire  on  August 
31, 1999. 

The  final  rules  contain  a  change, 
which  will  become  efiiective  on  January 
1, 1997,  that  will  reduce  the  reporting 
burden  by  raising  the  acreage  threshold 
for  which  RRA  forms  are  required. 
Reclamation  estimates  that  the  reporting 
burden  will  be  reduced  by  3,300  hours 
by  increasing  the  RRA  forms  threshold 
for  quaUfied  recipients.  All  districts 
subject  to  the  acreage  limitation 
provisions  will  be  notified  of  their  new 
RRA  forms  threshold  for  qiudified 
recipients  shortly  after  the  publication 


of  these  final  rules  in  the  Federal 
Register. 

Reclamation  will  initiate  a  full  public 
process  to  revise  its  RRA  forms  to 
implement  other  changes  to  the  Acreage 
Limitation  Rules  and  Regulations  that 
vrill  become  effective  on  January  1, 
1998.  This  process  will  start  early  in 

1997  and  be  completed  in  time  to  make 
such  changes  to  the  RRA  forms  for  the 

1998  water  year. 

Water  Conservation  Rules  and 
Regulations 

Section  210(b)  of  the  RRA  (43  U.S.Q 
390jj(b))  requires  that  each  district  that 
has  entered  into  a  repayment  contract  or 
water  service  contract  pursuant  to 
Federal  reclamation  law  or  the  Water 
Supply  Act  of  1958,  as  amended, 
develop  a  water  conservation  plan  that 
includes  specific  features.  Section 
427.1(b)  of  the  Water  Conservation 
Rules  and  Regulations  require  that  such 
plans  be  submitted  to  Reclamation. 

In  accordance  with  the  Paperwork 
Reduction  Act  of  1995.  Reclamation  is 
announcing  its  intention  to  require  the 
preparation  of  water  conservation  plans 
and  the  submittal  of  those  plans  to 
Reclamation  for  review.  The 
respondents  to  this  information 
collection  will  be  all  districts  that  meet 
the  statutory  requirement  to  prepare 
water  conservation  plans.  However,  it  is 
estimated  that  several  districts  may  be 
exempted  from  the  requirement  to 
prepare  water  conservation  plans  based 
principally  on  size  of  the  district  or 
throii^  meeting  the  requirements  of 
other  State  or  Federal  progralns.  Overall, 
no  less  than  an  estimated  340  districts 
would  actually  be  required  to  prepare 
water  conservation  plans  and  submit 
them  to  Reclamation.  It  should  be  noted 
that  water  conservation  plans  have  been 
a  requirement  of  the  RRA  since  1982. 
Accordingly,  the  initial  water 
conservation  plan  development  work  for 
most  districts  has  already  been 
accomplished  and  future  efforts  will  be 
in  updating  the  district  plan  every  5 
yeaxs. 

Executive  Order  12612,  Federalism 

These  final  rules  modify  prior 
provisions  for  administering  the  RRA. 
The  rules  do  not  significantly  change 
the  relationship  or  relative  roles  of  the 
Federal  and  State  Government.  They  do 
not  lead  to  Federal  control  over 
traditional  State  responsibilities,  or 
decrease  the  abihty  of  the  States  to  make 
policy  decisions  with  respect  to  their 
own  functions.  These  rules  do  not  affect 
the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government  and  do  not 
preempt  State  law.  In  summary,  these 
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rules  do  not  have  a  significant  impact 
on  Federalism  as  described  by  E.O. 
12612. 

Executive  Order  12630,  Takings    .     _ 

These  rules  do  net  result  in 
imposition  of  undue  additional  fiscal 
burdens  on  the  public.  These  rules  do 
not  result  in  physical  invasion  or   . 
occupancy  of  private  property  or 
substantially  affect  its  value  or  use. 
Specifically,  these  rules  do  not  result  in 
the  taking  of  contractual  rights  to 
storage  water  in  Reclamation  reservoirs 
or  water  ri^ts  established  under  State 
law.  In  summary,  these  final  rules  do 
not  have  significant  takings  ,       . 

implications. 

Unfunded  Mandates  Reform  Act  of 
1995 

This  statute  directs  agencies  to  assess 
the  effects  of  Federal  regulatory  actions 
on  State,  local,  and  tribal  governments, 
and  the  private  sector,  when  those 
actions  may  result  in  the  exi>enditure  by 
State,  local,  or  tribal  governments,  in  the 
aggregate,  or  by  the  private  sector,  of 
$100,000,000  or  more  in  any  1  year. 
These  final  rules  will  not  result  in  the 
expenditure  of  $100,000,000  as 
described  by  this  statute.  These  rules  do 
not  constitute  an  unfunded  mandate 
within  the  meaning  of  the  Unfunded 
Mandates  Reform  Act  of  1995. 

Authorship:  These  final  regulations  were 
written  by  RRA  and  water  conservation  staff 
under  the  administrative  direction  of  the 
Director,  Program  Analysis  Office,  Denver, 
Coloradct-and  the  policy  direction  of  the 
Director,  Office  of  Policy  and  External 
Affoirs,  Washington  D.C. 

List  of  Subiects  in  43  CFR  Parts  426  and 
427 

Administrative  practice  and 
proce(]i)re.  Irrigation,  Reclamation. 
Reporting  and  record  keeping 
requirements. 

Dated  December  11, 1996.  ''    ■ 

Patricia  J.  Beneke.  ':.  " 

Assistant  Secretary — Water  and  Science. 

For  the  reasons  set  forth  in  the 
preamble.  43  CFR  chapter  I  is  amended 
as  follows: 

Amendments  Effective  January  1, 1998 

1.  Part  426  is  revised  to  read  as 
follows: 

PART  426— ACREAGE  UMTTATION 
RULES  AND  REGULATIONS 

Sec. 

426.1  Purpose. 

426.2  Definitions. 

426.3  Conformance  to  the  discretionaTy 
provisions.  : . 

426.4  Attribution  of  land.  •  ' 

426.5  Ownership  entitlement    ' '   .  -j 


426.6  Leasing  and  full-cost  pricing. 

426.7  Trusts. 

426.8  Nonresident  aliens  and  foreign 
entities. 

426.9  Religious  or  charitable  organizations. 

426.10  Public  entities. 

426.11  Qass  1  equivalency. 

426.12  Excess  land. 

4^6.13    Excess  land  appraisals. 

426.14  Involuntary  acquisition  of  land. 

426.15  Commingling. 

426.16  Exemptions  and  exclusions. 

426.17  Small  reclamation  projects. 

426.18  Landholder  information 
requirements. 

426.19  District  responsibilities. 

426.20  Assessment  of  administrative  costs. 

426.21  Interest  on  underpayments. 

426.22  Public  participation. 

426.23  Recovery  of  operation  and 
maintenance  (O&M)  costs. 

426.24  Reclamation  decisions  and  appeals. 

426.25  Reclamation  audits. 

426.26  Severability. 

Authority:  5  U.S.C.  301;  5  U.S.C.  553;  16 
U.S.C  590Z-11;  31  U.S.C.  9701;  and  32  Stat. 
388  and  all  acts  amendatory  thereof  or 
supplementary  thereto  including,  but  not 
limited  to,  43  U.S.C  390aa  to  390ZZ-1,  43 
U.S.C.  418,  43  U.S.C.  423  to  425b,  43  U.S.C. 
431,  434,  440,  43  U.S.C.  451  to  451k,  43 
U.S.C.  462,  43  U.S.C.  485  to  485k,  43  U.S.C. 
491  to  505.  43  U.S.C.  511  to  513,  and  43 
U.S.C  544. 

§426.1    Purpose. 

These  rules  and  regulations 
implement  certain  provisions  of  Federal 
reclamation  law  that  address  the 
ownership  and  leasing  of  land  on 
Federal  Reclamation  irrigation  projects 
and  the  pricing  of  Federal  Reclamation 
project  irrigation  water,  and  establish 
terms  and  conditions  for  the  delivery  of 
Federal  Reclunation  project  irrigation 
water. 

§426.2    Definitions. 

As  used  in  these  rules: 

Acreage  limitation  entitlements  mean 
the  ownership  and  nonfull-cost 
entitlements. 

Acreage  limitation  provisions  mean 
the  ownership  limitations  and  pricing 
restrictions  specified  in  Federal 
reclamation  law,  including  but  not 
limited  to.  Sections  203(b),  204,  and  205 
of  the  Reclamation  Reform  Act  of  1982 
(43  U.S.C.  390aa  et  seq.). 

Acreage  limitation  status  means 
whether  a  landholder  is  a  qualified 
recipient,  limited  recipient,  or  prior  law 
recipient 

Commissioner  means  the 
Commissioner  of  the  Bureau  of 
Reclamation,  U.S.  Department  of  the 
Interior. 

Compensation  rate  means  a  water  rate 
applied,  in  certain  situations,  to  water 
delivery  to  ineligible  land  that  is  not 
discovered  imtil  after  the  delivery  has 
taken  place.  The  compensation  rate  is 


equal  to  the  established  full-cost  rate 
that  would  apply  to  the  landholder  if 
the  landholder  was  to  receive  irrigaticm 
water  on  land  that  exceeded  a  nonfull- 
cost  entitlement. 

Contract  means  any  repayment  or 
water  service  contract  or  agreement 
between  the  United  States  and  a  district 
providing  for  the  payment  to  the  United 
States  of  construction  charges  and 
normal  operation,  maintenance,  and 
replacement  costs  under  Federal 
reclamation  law,  even  if  the  contract 
does  not  specifically  identify  the 
portion  of  the  payment  that  is  to  be 
attributed  to  op«ation  and  maintenance 
and  that  portion  that  is  to  be  attributed 
to  construction.  This  definition  includes 
contracts  made  in  accordance  with  the 
Distribution  System  Loans  Act.  as 
amended  (43  U.S.C  421). 

Contract  rate  means  the  assessment, 
as  set  forth  in  a  contract,  that  is  to  be 
paid  by  a  district  to  the  United  States, 
and  recomputed  if  necessary  on  a  per 
acre  or  per  acre  fodtinsis. 

Dependent  means  any  natural  person 
within  the  meaning  of  the  term 
dependent  in  the  Internal  Revenue  Code 
of  1954  (26  U.S.C.  152)  and  any 
subsequent  amendments. 

Direct  when  used  in  connection  with 
the  terms  landholder,  landowner,  lessee, 
lessor,  or  owner,  means  that  the  party  is 
the  owner  of  record  or  holder  of  title,  or 
the  lessee  of  a  land  parcel,  as 
appropriate.  However,  landholdings  of 
joint  tenants  and  tenants-in-common 
will  not  be  considered  direct  under 
these  regulations. 

Discretionary  provisions  refer  to 
Sections  390cc  through  390hh,  except 
for  390cc(b),  of  the  Reclamation  Reform 
Act  of  1982  (43  U.S.C.  390aa  et  seq.). 

District  means  any  individual  or  any 
legal  entity  established  imder  State  law 
that  has  entered  into  a  contract  or  can 
potentially  enter  into  a  contract  with  the 
United  States  for  irrigation  water  service 
through  federally  developed  or 
improved  water  storage  and/or 
distribution  facilities. 

Eligible,  except  where  otherwise 
provided,  means  permitted  to  receive  an 
irrigation  water  supply  from  a 
Reclamation  project  under  applicable 
Federal  reclamation  law. 

Entity,  see  definition  of  yega7  entity. 

Excess  land  means  nonexempt  land 
that  is  in  excess  of  a  landowner's 
maximiun  ownership  entitlement  under 
the  applicable  provisions  of  Federal 
reclamation  law. 

Exempt,  except  where  otherwise 
provided,  means  not  subject  to  the 
acreage  limitation  provisions. 

Extended  recordable  contract  means  a 
recordable  contract  whose  term  was 
extended  due  to  moratoriums 
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established  in  1976  and  1977  on  the  sale 
of  excess  land. 

Full  cost  or  full-cost  rate  means  an 
anntial  rate  established  by  Reclamation 
that  amortizes  the  expenditiires  for 
construction  properly  edlocable  to 
irrigation  focUities  in  service,  including 
all  operation  and  maintenance  deficits 
funded,  less  payments,  over  such 
periods  as  may  he  required  under 
Federal  reclamation  law,  or  applicable 
contract  provisions.  Interest  will  accrue 
on  both  the  construction  expenditures 
and  funded  operation  and  maintenance 
deficits  from  October  12, 1982,  on  costs 
outstanding  at  that  date,  or  from  the 
date  inairred  in  the  case  of  costs  arising 
subsequent  to  October  12, 1982.  The 
full-cost  rate  includes  actual  operation, 
maintenance,  and  replacement  costs 
required  under  Federal  reclamation  law. 

Full-cost  charge  means  the  full-cost 
rate  less  the  actual  operation, 
maintenance,  and  replacement  costs 
required  under  Federal  reclamation  law. 

Indirect,  when  used  in  connection 
with  the  terms  landholder,  landowner, 
lessee,  lessor  or  owner,  means  that  such 
party  is  not  the  owner  of  record  or 
holder  of  title,  or  the  lessee  of  a  land 
parcel,  but  that  such  party  has  a 
beneficial  interest  in  the  legal  entity  that 
is  the  owner  of  record  or  holder  of  title, 
or  the  lessee  of  a  land  parcel. 
Landholdings  of  joint  tenants  and 
tenants-in-common  will  be  considered 
indirect  imder  these  regulations.  A 
security  interest  held  by  lenders,  who 
are  not  otherwise  considered  a 
landholder  of  the  land  in  question,  in  a 
legal  entity  or  in  a  land  parcel  will  not 
be  considered  an  indirect  interest  or  a 
beneficial  interest  for  purposes  of  these 
regulations. 

Individual  means  any  natural  person, 
including  his  or  her  spouse,  and 
including  other  dependents;  provided 
that,  imder  prior  law,  the  term 
individual  does  not  include  a  natural 
person's  spouse  or  dependents. 

Ineligible,  except  where  otherwise 
provided,  means  not  permitted  to 
receive  an  irrigation  water  supply  under 
applicable  Federal  reclamation  law 
regardless  of  the  rate  paid  for  such 
water. 

Intermediate  entity  means  an  entity 
that  is  a  part  owner  of  another  entity 
and  in  tiun  is  owned  by  others,  either 
another  entity  or  individuals. 

Involuntary  acquisition  means  land 
that  is  acquired  through  an  involuntary 
foreclosiue  or  similar  involuntary 
process  of  law,  conveyance  in 
satisfaction  of  a  debt  (including,  but  not 
limited  to,  a  mortgage,  real  estate 
contract  or  deed  of  trust),  inhnitance.  or 
devise. 


Irrevocable  election  means  the 
execution  of  the  legal  instrument  that  a 
landholder  subject  to  prior  law 
provisions  submits  to  oecome  subject  to 
the  discretionary  provisions  of  Federal 
reclamation  law. 

Irrevocable  elector  means  a 
landholder  who  makes  an  iirevocable 
election  to  conform  to  the  discretionary 
provisions  of  Federal  reclamation  law. 

Irrigable  land  means  land  so  classified 
by  Reclamation  imder  a  specific  project 
plan  for  which  irrigation  water  is.  can 
be,  or  is  planned  to  be  provided,  and  for 
which  facilities  necessary  for  sustained 
irrigation  are  provided  or  are  planned  to 
be  provided. 

Irrigation  land  means  any  land 
receiving  water  firom  a  Reclamation 
project  fadUty  for  irrigation  purposes  in 
a  given  water  year,  except  for  land  that 
has  been  specifically  exempted  by 
statute  or  administrative  action  firom  the 
acreage  limitation  provisions  of  Federal 
reclamation  law. 

Irrigation  water  means  water  made 
available  for  agricultiual  purposes  fit>m 
the  operation  of  Reclamation  project 
facilities  pursuant  to  a  contract  with 
Reclamation. 

Landholder  means  a  party  that 
directly  or  indirectly  owns  or  leases 
nonexempt  land. 

Landholding  means  the  total  acreage 
of  nonexempt  land  directly  or  indirectly 
owned  or  leased  by  a  landholder. 

Lease  means  any  arrangement 
between  a  landholder  (the  lessor)  and 
another  party  (the  lessee)  under  which 
the  economic  risk  and  the  use  or 
possession  of  the  lessor's  land  is 
partially  or  wholly  transferred  to  the 
lessee.  If  a  management  arrangement  or 
consiilting  agreement  is  one  in  which 
the  manager  or  consultant  performs  a 
service  for  the  landholder  for  a  fee.  but 
does  not  assume  the  economic  risk  in 
the  farming  operation,  and  the 
landholder  retains  the  right  to  the  use 
and  possession  of  the  land,  is 
responsible  for  payment  of  the  operating 
expenses,  and  is  entitled  to  receive  the 
profits  from  the  farming  operation,  then 
the  agreement  or  arrangement  will  not 
be  considered  to  be  a  lease. 

Legal  entity  or  entity  for  the  purpose 
of  establishing  application  of  the 
acreage  limitation  entitlements  means, 
but  is  not  limited  to,  corporations, 
partnerships,  organizations,  and  any 
business  or  property  ownership 
arrangements  siich  as  joint  tenancies 
and  tenancies-in-common.  For  purposes 
of  the  information  requirements 
specified  in  §  426.18  only,  trusts  will  be 
considered  to  be  legal  entities. 

Limited  recipient  means  any  legal 
entity  estabhshed  under  State  or  Federal 
law  benefiting  more  than  25  natural 


persons.  In  order  to  become  limited 
recipients,  legal  entities  must  be  subject 
to  the  discretionary  provisions  through 
either  district  contract  action  or 
irrevocable  election. 

Nondiscretionary  provisions  means 
sections  390cc(b)  and  390ii  through 
390zz-loftheRRA. 

Nonexempt  land  means  either 
irrigation  laiid  or  irrigable  land  that  is 
subject  to  the  acreage  limitation 
provisions.  Areas  used  for  field  roads, 
farm  ditches  and  drains,  tailwater 
ponds,  temporary  equipment  storage, 
and  other  improvements  subject  to 
change  at  will  by  the  landowner,  are 
included  in  the  nonexempt  acreage. 
Areas  occupied  by  and  currently  used 
for  homesites,  farmstead  buildings,  and 
corollary  permanent  structures  such  as 
feedlots,  equipment  storage  yards, 
permanent  roads,  permanent  ponds,  and 
similar  facilities,  together  with  roads 
open  for  unrestricted  use  by  the  public 
are  excluded  from  nonexempt  acreage. 

NonfuU-cost  entitlement  means  the 
maximum  acreage  a  landholder  may 
irrigate  with  irrigation  water  at  a- 
nonfull-cost  rate. 

NonfuU-cost  rate  means  any  water 
rate  other  than  the  full-cost  rate. 
Nonfull-cost  rates  are  paid  for  irrigation 
water  made  available  to  land  in  a 
landholder's  nonfull-cost  entitlement. 

Nonproject  water  means  water  bom 
sources  odier  than  Reclamation  project 
facilities. 

Nonresident  alien  means  any  natural 
person  who  is  neither  a  citizen  nor  a 
resident  alien  of  the  United  States. 

Operation  and  maintenance  costs  or 
O&M  costs  mean  all  direct  charges  and 
overhead  costs  incurred  by  the  United 
States  after  the  date  that  Reclamation 
has  declared  a  project,  or  a  part  thereof, 
substantially  complete  to  operate, 
maintain,  provide  replacements"^f, 
administer,  manage,  and  oversee  project 
facilities  and  lands. 

Ownership  entitlement  means  the 
maximum  acreage  a  landholder  may 
directly  or  indirectly  own  and  irrigate 
with  irrigation  water. 

Part  owner  means  an  individual  or 
legal  entity  that  has  a  beneficial  interest 
in  a  legal  entity,  but  does  not  own  100 
percent  of  that  legal  entity.  A  lender, 
who  is  not  otherwise  considered  a 
landholder  of  the  land  in  question,  with 
a  security  interest  in  a  legal  entity  or 
land  owned  by  a  legal  entity  shall  not 
be  considered  a  part  owner  under  these 
regulations. 

Frior  law  means  the  Reclamation  Act 
of  1902,  and  acts  amendatory  and 
supplementary  thereto  (43  U.S.C.  371  et 
seq.)  that  were  in  effect  prior  to  the 
enactment  of  the  RRA.  and  as  amended 
bytheRRA. 
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Prior  law  recipient  means  an 
individual  or  l^;al  entity  that  has  not 
become  subject  to  the  discretionary 
provisions. 

Project  means  any  irrigation  project 
authorized  by  Federal  reclamation  law, 
or  constructed  by  the  United  States 
pursuant  to  such  law,  or  in  connection 
with  a  repayment  or  water  service 
contract  executed  by  the  United  States 
pursuant  to  such  law,  or  any  project 
constructed  by  the  United  States 
through  Reclamation  for  the  reclamation 
of  lands.  The  term  project  includes  any 
incidental  features  of  an  irrigation 
project. 

Public  entity  means  States,  political 
subdivisions  or  agencies  thereof,  tmd 
agencies  of  the  Federal  Government. 

Qualified  recipient  means  an 
individual  who  is  a  citizen  or  a  resident 
alien  of  the  United  States  or  any  legal 
entity  established  under  State  or  Federal 
law  that  benefits  25  natural  persons  or 
less.  A  married  couple  may  become  a 
qualified  recipient  \i  either  spouse  is  a 
United  States  citizen  or  resident  alien. 
In  order  to  become  quaUfied  recipients, 
individuals  and  legal  entities  must  be 
subject  to  the  discretionary  provisions 
through  either  district  contract  action  or 
irrevocable  election. 

Reclamation  means  the  Bureau  of 
Reclamation,  U.S.  Department  of  the 
Interior. 

Reclamation  fund  means  a  special 
fund  established  by  the  Congress  imder 
the  Reclamation  Act  of  1902,  as 
amended,  for  the  receipts  from  the  sale 
of  public  lands  and  timber,  proceeds 
from  the  Mineral  Leasing  Act,  and 
certain  other  revenues. 

Recordable  contract  means  a  written 
contract  between  Reclamation  and  a 
landowner  capable  of  being  recorded 
under  State  law,  providing  for  the 
disposition  of  land  held  by  that 
landowner  in  excess  of  the  ownership 
limitations  of  Federal  reclamation  law. 

Resident  alien  means  any  natural 
person  within  the  meaning  of  the  term 
as  defined  in  the  Internal  Revenue  Act 
of  1954  (26  U.S.C.  7701)  as  it  may  be 
amended. 

RRA  means  the  Reclamation  Reform 
Act  of  1982.  Public  Law  97-293,  Title  n, 
96  Stat.  1263,  (43  U.S.C.  390aa  et  seq.) 
as  amended. 

Secretary  means  Secretary  of  the  U.S. 
Department  of  the  Interior. 

Standard  certification  or  reporting 
forms  mean  forms  on  which  landholders 
provide  complete  information  about  the 
directly  and  indirectly  owned  and 
leased  nonexempt  lands  in  their 
landholdings. 

IVafer  year  means  a  365-day  period 
(or  366  days  during  leap  years]  whose 
start  date  is  specified  within  a  contract 


between  Reclamation  and  the  district  or 
through  some  other  agreement  between 
Reclamation  and  the  district 

Westwide  means  the  17  Western 
States  where  Reclamation  projects  are 
located,  namely:  Arizona,  California, 
Colorado,  Idaho,  Kansas,  Montana, 
Nebraska,  Nevada,  New  Mexico,  North 
Dakota,  Oklahoma,  Oregon,  South 
Dakota,  Texas,  Utah,  Washington,  and 
Wyoming. 

S426.3    Confonnance  to  the  dtecreaonary 
provisions. 

(a)  Districts  that  are  subject  to  the 
discretionary  provisions.  Unless  an 
exemption  in  §426.16  applies,  a  district 
is  subject  to  the  discretionary  provisions 
if: 

(1)  The  district  executes  a  new  or 
renewed  contract  with  Reclamation  after 
October  12, 1982.  The  discretionary 
provisions  apply  as  of  the  execution 
date  of  the  new  or  renewed  contract; 

(2)  The  district  amends  its  contract  to 
conform  to  the  discretionary  provisions: 

(i)  A  district  may  ask  Reclamation  to 
amend  its  contract  to  conform  to  the 
discretionary  provisions; 

(ii)  The  district's  request  to 
Reclamation  must  be  accompanied  by  a 
duly  adopted  resolution  dated  and 
signed  by  the  governing  board  of  the 
district  obligating  the  district  to  take,  in 
a  timely  manner,  actions  required  by 
applicable  State  law  to  amend  its 
contract;  and 

(iii)  If  the  requirements  of  paragraphs 
(a)(2)(i]  and  (ii)  of  this  section  are  met, 
then  Reclamation  will  amend  the 
contract,  and  the  district  becomes 
subject  to  the  discretionary  provisions 
bom  the  date  the  district's  request  was 
submitted  to  Reclamation; 

(iv)  If  the  district  only  wants  to  amend 
its  contracts  to  become  subject  to  the 
discretionary  provisions,  the 
amendments  need  only  be  to  the  extent 
required  to  conform  to  the  discretionary 
provisions;  or 

(3)  The  district  amends  its  contract 
alter  October  12, 1982,  to  provide  the 
district  with  additional  or  supplemental 
benefits.  The  amendment  must  also 
include  the  district's  conformance  to  the 
discretionary  provisions: 

(i)  The  discretionary  provisions  apply 
as  of  the  date  that  Reclamation  executes 
the  contract  amendment; 

(ii)  For  purposes  of  application  of  the 
acreage  limitation  provisions. 
Reclamation  considers  a  contract 
amendment  as  providing  additional  or 
supplemental  benefits  if  that 
amendment: 

(A)  Requires  the  United  States  to 
ejmend  significant  funds; 

(B)  Requires  the  United  States  to 
commit  significant  additional  water 
supplies;  or 


(C)  Substantially  modifies  contract 
payments  due  the  United  States;  and    ' 

(iii)  For  purposes  of  application  of  the 
acreage  limitation  provisions 
Reclamation  does  not  consider  the 
following  contract  actions  as  providing 
additional  or  supplemental  benefits: 

(A)  The  construction  of  facilities  for 
conveyance  of  irrigation  water  for  which 
districts  contracted  on  or  before  October 
12, 1982; 

(B)  Minor  drainage  and  construction 
work  contracted  under  a  prior 
repayment  or  water  service  contract; 

(C)  Operation  and  maintenance 
(O&M)  amendments; 

(D)  The  deferral  of  payments  provided 
the  deferral  is  for  a  period  of  12  months 
or  less; 

(E)  A  temporary  supply  of  irrigation 
water  as  set  forth  in  §  426.16(d); 

(F)  The  transfer  of  water  on  an  anniml 
basis  from  one  district  to  another, 
provided  that: 

(1)  Both  districts  have  contracts  with 
the  United  States; 

(2)  The  rate  paid  by  the  district 
receiving  the  transferred  water: 

(i)  Is  the  higher  of  the  applicable 
water  rate  for  either  district; 

[ii]  Does  not  result  in  any  increased 
operating  losses  to  the  United  States 
above  those  that  would  have  existed  in 
the  absence  of  the  transfer,  and 

(ijj)  Does  not  result  in  any  decrease  in 
capital  repayment  to  the  United  States 
below  what  would  have  existed  in  the 
absence  of  the  transfer,  and 

(3)  The  recipients  of  the  transferred 
water  pay  a  rate  for  the  water  that  is  at 
least  equal  to  the  actual  O&M  costs  or 
the  full-cost  rate  in  those  cases  where, 
for  whatever  reason,  the  recipients 
would  have  been  subject  to  such  costs 
had  the  water  not  been  considered 
transferred  water; 

(G)  Contract  actions  puj'suant  to  the 
Reclamation  Safety  of  Dams  Act  of  1978. 
as  amended  (43  U.S.C.  506);  or 

(H)  Other  contract  actions  that 
Reclamation  determines  do  not  provide 
additional  or  supplemental  benefits. 

(b)  Districts  that  are  subject  to  prior 
law.  Any  district  which  had  a  contract 
in  force  on  October  12,  1982,  that 
required  landholders  to  comply  with  the 
ownership  limitations  of  Federal 
reclamation  law  remains  subject  to  prior 
law  unless  and  until  the  district: 

(1)  Enters  into  a  new  or  renewed 
contract  requiring  it  to  conform  to  the 
discretionary  provisions,  as  provided  in 
paragraph  (a)(1)  of  this  section; 

(2)  Makes  a  contract  action  requiring 
conformance  to  the  discretionary 
provisions,  as  provided  in  paragraphs 
(a)(2)  or  (3)  of  this  section;  or 

(3)  Becomes  exempt,  as  provided  in 
§426.16. 
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(c)  Standard  RRA  contract  article.  (1) 
New  or  renewed  contracts  executed 
after  October  12, 1982,  or  contracts  that 
are  amended  to  conform  to  the 
discretionary  provisions  before  or  on  the 
effective  date  of  these  rules  must 
include  the  following  clause: 

The  patties  agree  that  the  delivery  of 
irrigation  water  or  use  of  Federal  facilities 
pursuant  to  this  contract  is  subject  to 
reclani^tion  law,  as  amended  and 
supplemented,  including  but  not  limited  to 
the  Reclamation  Refionn  Act  of  1982  (43 
U.S.C3gOaaa<seq.). 

(2)  New  or  renewed  contracts 
executed  after  the  effective  date  of  these 
rules,  or  contracts  that  are  amended  to 
conform  to  the  discretionary  provisions 
after  the  effective  date  of  these  rules 
must  include  the  following  clause: 

The  pajties  agtee  that  the  delivery  of 
irrigation  water  or  use  of  Federal  facilities 
pursuant  to  this  contract  is  subject  to  Federal 
reclamation  law,  including  but  not  limited  to 
the  Reclamation  Refonn  Act  of  1982  (43 
U.S-C  390aa  etseq.],  as  amended  and 
supplemented,  and  the  rules  and  regulations 
jxomulgated  by  the  Secretary  of  the  Interior 
under  Federal  reclamation  law. 

(d)  The  effect  of  a  master  contractor's 
and  subcontractor's  actions  to  conform 
to  the  discretionary  provisions.  If  a 
district  provides  irrigation  water  to 
other  districts  through  subcontracts  and 
the  master  contracting  district  is  subject 
to: 

(1)  The  discretionary  provisions,  then 
all  subcontracting  districts  who  are 
entitled  to  receive  irrigation  water  must 
also  conform  to  the  discretionary 
provisions:  or 

(2)  Prior  law,  then  the  subcontracting 
district  can  amend  its  subcontract  to 
conform  to  the  discretionary  provisions 
without  subjecting  the  master  contractor 
or  any  other  subcontractor  of  the  master 
contractor  to  the  discretionary 
provisions.  If  a  subcontract  that  does  not 
include  the  United  States  as  a  party  is 
amended  to  conform  to  the 
discretionary  provisions,  or  the 
subcontract  is  a  new  or  renewed 
contract  executed  after  October  12, 
1982,  then  the  amended,  new,  or 
renewed  subcontract  must  include  the 
United  States  as  a  party. 

(e)  The  effect  on  a  landholder's  status 
when  a  district  becomes  subject  to  the 
discretionary  provisions.  If  a  district 
conforms  to  the  discretionary  provisions 
and  the  landholder  is: 

(1)  Other  than  a  nonresident  alien  or 
a  legal  entity  that  is  not  established 
under  State  or  Federal  law,  and  is: 

(i)  A  direct  landholder  in  that  district, 
then  the  landholder  becomes  subject  to 
the  discretionary  provisions  and  the 
associated  acreage  limitation  status  will 


apply  in  any  district  in  which  the 
landholder  holds  land;  or 

(ii)  Only  an  indirect  landholder  in 
that  and  aU  other  discretionary 
provisions  districts,  then  the 
landholder's  acreage  limitatian  status  is 
not  affected.  Such  a  landholder  can 
receive  irrigadon  water  as  a  prior  law 
recipient  on  indirectly  held  lands  in 
districts  that  conform  to  the 
discretionary  provisions.  -   ' 

(2)  A  nonresident  alien,  or  legal  entity 
not  established  under  State  or  Federal 
law,  and  the  landholder  is: 

(i)  A  direct  landholder,  then  since 
such  a  landholder  cannot  become 
subject  to,  and  has  no  eligibility  under 
the  discretionary  provisions: 

(A)  All  direct  landholdings  in  districts 
that  conform  to  the  discretionary 
provisions  becrane  ineligible:  and 

(B)  Directly  held  land  that  becomes 
ineligible  as  a  result  of  the  district's 
action  to  conform  to  the  discretionary 
provisions  may  be  placed  imder 
recordable  contract  as  subject  to  the 
conditions  specified  in  §  426.12;  or 

(ii)  An  indirect  landholder,  then  such 
a  landholder  may  receive  irrigation 
water  on  land  indirectly  held  in  districts 
conforming  to  the  discretionary 
provisions,  with  the  entitlements  for 
such  landholder  determined  as 
specified  in  §  426.8. 

(f)  Landholder  actions  to  conform  to 
the  discretionary  provisions.  (1)  In  the 
absence  of  a  district's  action  to  conform 
to  the  discretionary  provisions.  United 
States  citizens,  resident  aliens,  or  legal 
entities  established  imder  State  or 
Federal  law,  can  elect  to  conform  to  the 
discretionary  provisions  by  executing  an 
irrevocable  election.  Upon  execution  of 
an  irrevocable  election: 

(i)  The  elector's  entire  landholding  in 
all  districts  shall  be  subject  to  the 
discretionary  provisions; 

(ii)  The  election  shall  be  binding  (m 
the  elector  and  his  or  her  landholding, 
but  will  not  be  binding  on  subsequent 
landholdera  of  that  land: 

(iii)  An  irrevocable  election  by  a  legal 
entity  is  binding  only  upon  that  entity 
and  not  on  the  part  owners  of  that 
entity; 

(iv)  An  irrevocable  election  by  a  part 
owner  of  a  legal  entity  binds  only  the 
part  owner  making  the  election  and  not 
the  entity  or  other  part  owners  of  the 
entity;  and 

(v)  An  irrevocable  election  by  a  lessor 
does  not  affect  the  status  of  a  lessee,  and 
vice  versa.  However,  the  eligibility  and 
entitlement  of  neither  a  lessor  nor  a 
lessee  may  be  enhanced  through  leasing. 

(2)  A  landholder  makes  an  irrevocable 
election  by  completing  a  Reclamation 
issued  irrevocable  election  form: 


(i)  The  elector's  original  irrevocable 
election  form  must  be  filed  by  the 
district  with  Reclamation  and  must  be 
accompanied  by  a  completed 
cer^cation  form,  as  specified  in 
§426.18; 

(ii)  The  elector  must  file  copies  of  the 
irrevocable  election  and  certification 
forms  concurrently  with  each  district 
where  the  elector  holds  nonexempt 
land: 

(iii)  Reclamation  will  prepare  a  letter 
advising  the  recipient  of  the  approval  or 
disapproval  of  the  election.  Reclamation 
will  base  approval  upon  whether  the 
election  form  and  the  accompanying 
certification  form(s)  indicate  the 
elector's  satisfaction  of  the  various 
requirements  of  Federal  reclamation  law 
and  these  regulations; 

(iv)  If  the  election  is  approved,  the 
letter  of  approval,  with  a  copy  of  the 
irrevocable  election  form  and  the 
original  certification  form(s).  will  be 
sent  by  Reclamation  to  each  district 
where  the  elector  holds  land; 

(v)  The  district(s)  shall  retain  the 
forms;  and 

(vi)  If  the  irrevocable  election  is 
disapproved,  the  landholder  and  the 
district  will  be  advised  by  letter  along 
with  the  reasons  for  disapproval. 

(3)  A  landholder  that  omy  holds  land 
indirectly  in  a  district  that  has 
conformed  to  the  discretionary 
provisions,  other  than  a  nonresident 
alien  or  a  legal  entity  not  established 
imder  State  or  Federal  law,  may  make 
an  irrevocable  election  also  by  simply 
submitting  certification  forms  to  all 
districts  where  the  landholder  holds 
land  subject  to  the  acreage  limitation 
provisions.  An  election  made  in  this 
manner  is  binding  in  aU  districts  in 
which  such  elector  holds  land. 

(g)  District  rehance  on  irrevocable 
election  form  information.  The  district 
is  entitled  to  rely  on  the  information 
contained  in  the  irrevocable  election 
form.  The  district  does  not  need  to  make 
an  independent  investigation  of  the 
information. 

(h)  Time  limits  for  amendments  or 
elections  to  conform  to  the  discretionary 
provisions.  Reclamation  will  allow  at 
anytime  a  landholder  to  elect  or  a 
district  to  amend  its  contract  to  conform 
to  the  discretionary  provisions.  An 
irrevocable  election  that  was  made  after 
April  12, 1987,  but  on  or  before  May  13, 
1987,  shall  be  considered  effective  as  of 
April  12. 1987. 

1426.4    Attribution  of  land. 

(a)  Prohibition  on  increasing  acreage  ' 
limitation  entitlements.  Except  as 
specifically  provided  in  these  rules,  a 
landholder  cannot  increase  acreage 
limitation  entiUements  or  eligibility  by 
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acquiring  or  holding  a  beneficial  interest 
in  a  legal  entity.  Similarly,  the  acreage 
limitation  status  of  an  individual  or 
legal  entity  that  holds  or  has  acquired  a 
beneficial  interest  in  another  legal  entity 
will  not  be  permitted  to  enlarge  the 
latter  legal  entity's  acreage  limitation 
entitlements  or  eligibility. 

(b)  Attribution  of  owned  land.  For 
purposes  of  determining  acreage  to  be 
counted  against  acreage  limitation 
entitlements,  acreage  will  be  attributed    . 
to  all: 

(1)  Direct  landowners  in  proportion  to 
the  direct  beneficial  interest  the 
landowners  own  in  the  land;  and 

(2)  Indirect  landowners  in  proportion 
to  the  indirect  beneficial  interest  they 
own  in  the  land. 

(c)  Attribution  of  leased  land.  Leased 
land  will  be  attributed  to  the  direct  and 
indirect  landowners  as  well  as  to  the 
direct  and  indirect  lessees  in  the  same 
manner  as  described  in  paragraphs  (b) 
and  (d)  of  this  section. 

(d)  Attribution  of  land  held  through 
intermediate  entities.  If  land  is  held  by 
a  direct  landholder  and  a  series  of 
indirect  landholders,  Reclamation  will 
attribute  that  land  to  the  acreage 
limitation  entitlements  of  the  direct 
landholder  and  each  indirect  landholder 
in  proportion  to  each  landholder's 
beneficial  interest  in  the  entity  that 
directly  holds  the  land. 

(e)  Leasebacks.  Any  Ituid  a  landholder 
directly  or  indirectly  owns  and  that  is 
directly  or  indirectly  leased  back  will 
only  coimt  once  against  that  particular 
landholder's  nonfull-cost  entitlement. 

(f)  Effect  on  an  entity  of  attribution  to 
part  owners.  For  purposes  of 
determining  eligibility,  the  entire     .     '  > 
landholding  will  be  attributed  to  all  the 
direct  and  indirect  landholders.  If  the 
interests  in  a  legal  entity  are: 

(1)  Undivided,  then  all  of  the  indirect 
part  owners  must  be  eligible  in  order  for 
the  entity  to  be  eligible;  or 

(2)  Divided,  in  such  a  manner  that 
specific  parcels  are  attributable  to  each 
indirect  landholder,  then  the  entity  may 
qualify  for  eligibility  on  those  portions 
of  the  landholding  not  attributable  to 
any  part  owner  who  is  ineligible. 

f42&S   Ownership  enttttoiTMnL 

(a)  General.  Except  as  provided  in 
§§426.12  and  426.14,  all  nonexempt 
land  directly  or  indirectly  owned  by  a 
landholder  coimts  against  that 
landholder's  ownership  entitlement.  In 
addition,  land  owned  or  controlled  by  a 
public  entity  that  is  leased  to  another 
party  coimts  against  the  lessee's 
ownership  entitlement,  as  specified  in 
§426.10. 

(b)  Qualified  recipient  ownership 
entitlement.  A  qualified  recipient  is 


entitled  to  receive  irrigation  water  on  a 
maximum  of  960  acres  of  owned 
nonexempt  land,  or  the  Class  1 
equivalent  thereof.  This  entitlement 
applies  on  a  westwide  basis. 

Cc)  Limited  recipient  ownership 
entitlement.  A  liioited  recipient  is 
entitled  to  receive  irrigation  water  on  a 
maximum  of  640  acres  of  owned 
nonexempt  land,  or  the  Class  1 
equivalent  thereof.  This  entitlement 
applies  on  a  westwide  basis. 

(d)  Prior  law  recipient  ownership 
entitlement.  (1)  Ownership  entiUements 
for  prior  law  recipients  are  determined 
by  whether  the  recipient  is  one 
individual  or  a  married  couple,  and  for 
entities  by  the  type  of  entity,  as  follows: 

(i)  An  individual  subject  to  prior  law 
is  entitled  to  receive  irrigation  water  on 
a  maximum  of  160  acres  of  owned 
nonexempt  land; 

(ii)  Married  couples  who  hold  equal 
interests  are  entitled  to  receive  irrigation 
water  on  a  maximum  of  320  acres  of 
jointly  owned  nonexempt  land; 

(iii)  Surviving  spouses  until 
remarriage  are  entitied  to  receive 
irrigation  water  on  that  land  owned 
jointly  in  marriage  up  to  a  maximum  of 
320  acres  of  owned  nonexempt  land.  If 
any  of  that  land  should  be  sold,  the 
applicable  ownership  entitlement 
would  be  reduced  accordingly,  butnot 
to  less  than  160  acres  of  owned 
nonexempt  land; 

(iv)  Children  are  each  entitled  to 
receive  irrigation  water  on  a  maximum 
of  160  acres  of  owned  nonexempt  land, 
regardless  of  whether  they  are 
independent  or  dependent; 

iv)  Joint  tenancies  and  tenandes-in- 
conunon  subject  to  prior  law  are  entiUed 
to  receive  irrigation  water  on  a 
maximum  of  160  acres  of  owned 
nonexempt  land  per  tenant,  provided 
each  tenant  holds  an  equal  interest  in 
the  tenancy; 

(vi)  Partnerships  subject  to  prior  law 
are  entitled  to  receive  irrigation  water 
on  a  maximum  of  160  acres  of  owned 
nonexempt  land  per  partner  if  the 
partners  have  separable  and  equal 
interests  in  the  partnership  and  the  right 
to  alienate  that  interest.  Partnerships 
where  each  partner  does  not  have  a 
separable  interest  and  the  right  to 
alienate  that  interest  are  entitled  to 
receive  irrigation  water  on  a  maximiun 
of  160  acres  of  nonexempt  land  owned 
by  the  partnership;  and 

(vii)  All  c(»rporations  subject  to  prior 
law  are  entiUed  to  receive  irrigation 
water  on  a  mwyimnm  of  160  acres  of 
owned  nonexempt  land. 

(2)  Prior  law  recipient  ownership 
entitlements  specified  in  this  section 
apply  on  a  westwide  basis  imless  the 
land  was  acquired  by  the  current  owner 


on  or  before  December  6, 1979.  For  land 
acquired  by  the  current  ovmm  on  or 
before  that  date,  prior  law  qjfvnership 
entiUements  apply  on  a  district-by- 
district  basis. 

(3)  For  those  entities  where  an  equal 
interest  held  by  the  pari  owners  would 
result  in  a  160-acre  per  part  owner 
entitlement  for  the  entity,  if  the  part 
owners  interests  are  not  equal  then  the 
entitiement  of  the  entity  will  be 
determined  by  the  relative  interest  held 
in  the  entity  by  each  part  owner. 

§  426.6    Leasing  and  fult-cost  prtclng. 

(a)  Conditions  that  a  lease  must  meet. 
Districts  can  make  irrigation  water 
available  to  leased  land  only  if  the  lease 
meets  the  following  requirements.  Land 
that  is  leased  under  a  lease  instrument 
that  does  not  meet  the  following 
requirements  will  be  ineligible  to 
receive  irrigation  water  until  the  lease 
agreement  is  terminated  or  modified  to 
satisfythese  requirements. 

(1)  The  lease  is  in  vrating; 

(2)  The  lease  includes  the  effective 
date  and  term  of  the  lease,  the  length  of 
which  must  be: 

(i)  10  years  or  less,  including  any 
exercisable  options;  however,  for 
perennial  crops  with  an  average  Ufe 
longer  than  10  years,  the  term  may  be 
equal  to  the  average  Ufe  of  the  crop  as 
determined  by  Reclamation,  and 

(ii)  In  no  case  may  the  term  of  a  lease 
exceed  25  years,  including  any 
exercisable  options; 

(3)  The  lease  includes  a  legal 
description,  that  is  at  least  as  detailed  as 
what  is  required  on  the  standard 
certification  and  reporting  forms,  of  the 
land  subject  to  the  lease; 

(4)  Signatiires  of  all  parties  to  the 
lease  are  included; 

(5)  The  lease  includes  the  date(s)  or 
conditions  when  lease  payments  are  due  - 
and  the  amounts  or  the  method  of 
computinc  the  payments  due; 

(6j  The  lease  is  available  for 
Rmdamation's  inspection  and 
Reclamation  reviews  and  approves  all 
leases  for  terms  longer  than  10  years; 
and 

(7)  If  either  the  lessor  or  the  lessee  is 
subject  to  the  discretionary  provisions, 
the  lease  provides  for  agreed  upon 
payments  that  reflect  the  reasonable 
value  of  the  irrigation  water  to  the 
productivity  of  the  land;  except 

(8)  Leases  in  effect  as  of  the  eSiective 
date  of  these  regulations  do  not  need  to 
meet  the  criteria  specified  under 
paragraphs  (a)  (3)  and  (4)  of  this  section, 
unless  and  until  such  leases  are 
renewed. 

(b)  Nonfull-cost  entitlements.  (1)  The 
nonfull-cost  entitlement  for  qualified 
recipients  is  960  acres,  or  the  Class  1 
equivalent  thereof. 
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(2)  The  nonfull-cost  entitlement  for 
limited  recipients  that  received 
irrigation  water  on  or  before  October  1, 
1981,  is  320  acres  or  the  Class  1 
equivalent  thereof.  The  nonfull-cost 
entitlement  for  limited  recipients  that 
did  not  receive  irrigation  water  on  or 
prior  to  October  1, 1981,  is  zero. 

(3)  The  nonfull-cost  entitlement  for 
prior  law  recipients  is  equal  to  the 
recipient's  maximtim  ownership 
entitlement  as  set  forth  in  §  426.5(d). 
However,  for  the  purpose  of  computing 
the  acreage  subject  to  full  cost,  all 
owned  and  leased  irrigation  land 
westwide  toast  be  included  in  the 
computation. 

(c)  Application  of  the  nonfull-cost  and 
full-cost  rates.  (1)  A  landholder  may 
irrigate  at  the  nonfull-cost  rate  directiy 
and  indirectly  held  acreage  equal  to  his 
or  her  nonfull-cost  entitlement. 

(2)  If  a  landholding  exceeds  the 
landholder's  nonfull-cost  entitlement, 
the  landholder  must  pay  the  appropriate 
full-cost  rate  for  irrigation  water 
delivered  to  acreage  that  equals  the 
amoimt  of  leased  land  that  exceeds  that 
entitlement. 

(3)  In  the  case  of  limited  recipients,  a 
landholder  does  not  have  to  lease  land 
to  exceed  a  nonfull-cost  entitlement, 
since  the  nonfull-cost  entitlement  is  less 
than  the  ownership  entiUement. 
Therefore,  limited  recipients  must  pay 
the  appropriate  full-cost  rate  for 
irrigation  water  delivered  to  any  acreage 
that  exceeds  their  nonfull-cost 
entitlement 

(d)  Types  of  lands  that  count  against 
the  nonfull-cost  entitlement.  (1)  All 
directly  and  indirectiy  owned  irrigation 
land  and  irrigation  land  directly  or 
indirectly  leeuied  for  any  period  of  time 
during  1 -water  year  counts  towards  a 
landholder's  nonfull-cost  entitiement, 
except: 

(i)  Involuntarily  acquired  land,  as 
provided  in  §§426.12  and  426.14;  and 

(ii)  Land  that  is  leased  for  incidental 
grazing  or  similar  purposes  diuing 
periods  when  the  land  is  not  receiving 
irrigation  water. 

(2)  Reclamation's  process  for 
determining  if  a  nonfull-cost 
entiUement  has  been  exceeded  is  as 
follows: 

(i)  All  land  counted  toward  a 
landholder's  nonfuU-cost  entitiement 
will  be  coimted  on  a  ciunulative  basis 
during  any  1 -water  year, 

(ii)  Once  a  landholder's  nonfull-cost 
entitlement  is  met  in  a  given  water  year, 
any  additional  eUgible  land  may  be 
irrigated  only  at  the  full-cost  rate;  and 

(iii)  Irrigation  land  will  be  counted 
towards  nonfull-cost  entiUements  on  a 
westwide  basis,  even  for  prior  law 


recipients,  regardless  of  the  date  of 
acquisition. 

(e)  Selection  of  nonfuU-cost  land.  (1) 
A  landholder  that  has  exceeded  his  or 
her  nonfull-cost  entitiement  may  select 
in  each  water  year,  from  his  or  her 
directly  held  irrigation  land,  the  land 
that  can  be  irrigated  at  a  nonfull-cost 
rate  and  the  land  that  can  be  irrigated 
only  at  the  full-cost  rate.  Selections  for 
full-cost  or  nonfull-cost  land  may 
include:  _  .•.  . 

(i)  Leased  land;  -    '.-  "» 

(ii)  Nonexcess  owned  land; 

(iii)  Land  under  recordable  contract, 
unless  that  land  is  already  subject  to 
application  of  the  fuU-cost  rate  imder  an 
extended  recordable  contract;  or 

(iv)  A  combination  of  all  three. 

(2)  Once  a  landholder  has  received 
irrigation  water  on  a  given  land  parcel 
during  a  water  year,  die  selection  of  that 
parcel  as  full  cost  or  nonfull-cost  is 
binding  imtil  the  landholder  has 
completed  receiving  irrigation  water 
westwide  for  that  water  year. 

(f)  Applicability  of  a  full-cost  selection 
to  an  owner  or  lessee.  If  a  landoMmer  or 
lessee  should  select  land  as  subject  to 
full-cost  pricing,  then  that  land  can 
receive  irrigation  water  only  at  the  full- 
cost  rate,  regardless  of  eligibility  of  the 
other  party  to  receive  the  irrigation 
water  at  the  nonfull-cost  rate. 

(g)  Subleased  land.  Land  that  is 
subleased  (the  lessee  transfers 
possession  of  the  land  to  a  sublessee) 
will  be  attributed  to  the  landholding  of 
the  sublessee  and  not  to  the  lessee. 

(h)  Calculating  full-cost  charges. 
Reclamation  will  calculate  a  district's 
full-cost  charge  using  accepted 
accounting  procediues  and  under  the 
following  conditions. 

(1)  The  fuU-cost  charge  does  not 
recover  interest  retroactively  before 
October  12, 1982.  But,  interest  on  the 
unpaid  balance  does  accrue  from 
October  12. 1982,  where  the  unpaid 
balance  equals  the  irrigation  allocated 
construction  costs  for  facilities  in 
service  plus  cumidative  federally 
funded  O&M  deficits,  less  payments. 

(2)  The  full-Sost  charge  will  be 
determined: 

(i)  As  of  October  12, 1982.  for 
contracts  entered  into  before  that  date 
regardless  of  amendments  to  conform  to 
the  discretionary  provisions;  and 

(ii)  At  the  time  of  contract  execution 
for  new  and  renewed  contracts  entered 
into  on  or  after  October  12, 1982. 

(3)  For  repayment  contracts,  the  fuU- 
cost  charge  will  fix  equal  annual 
payments  over  the  amortization  period. 
For  water  service  contracts,  the  full-cost 
charge  will  fix  equal  payments  per  acre- 
foot  of  projected  water  deliveries  over 
the  amortisation  period. 


(4)  If  there  are  additional  construction 
expenditiues,  or  if  the  cost  allocated  to 
irrigation  changes,  then  a  new  full-cost 
chaive  will  be  determined. 

(sfReclamation  will  notify  the 
respective  districts  of  changes  in  the 
full-cost  charge  at  the  time  the  district 
is  notified  of  other  payments  due  the 
United  States. 

(6)  In  determining  full-cost  charges, 
the  following  factors  vrill  be  considered: 

(i)  Amortization  period.  The 
amortization  period  for  calculating  the 
fullrcost  charge  is  the  remaining  balance 
of: 

(A)  For  contracts  entered  into  before 
October  12, 1982,  the  contract 
repayment  period  as  of  October  12, 
1982; 

(B)  For  contracts  entered  into  on  or 
after  October  12, 1982,  the  contract 
repayment  period; 

(Cj  For  water  service  contracts,  the 
period  from  October  12, 1982,  or  the 
execution  date  of  the  contract, 
whichever  is  later,  to  the  anticipated 
date  of  project  repayment:  and 

(D)  In  cases  where  water  services  rates 
are  designed  to  completely  repay 
applicable  Federal  expenditures  in  a 
specific  time  period,  that  time  period 
may  be  used  as  the  amortization  period 
for  full-cost  calculations  related  to  these 
expenditiues;  but,  in  no  case  will  the 
amortization  period  exceed  the  project 
payback  period  authorized  by  the 
Congress; 

(u)  Construction  costs.  For 
determining  full  cost,  construction  costs 
properly  allocable  to  irrigation  are  those 
Federal  project  costs  for  fadlitiesjn 
service  that  have  been  assigned  to 
irrigation  within  the  overall  allocation 
of  total  project  construction  costs.  Total 
project  construction  costs  include  all 
direct  expenditures  necessary  to  install 
or  implement  a  project,  such  as: 

(A)  Planning; 

(B)  Design; 
(C)Land: 

(D)  Rights-of-way;    ' 

(E)  Water-rights  acquisitions; 

(F)  Construction  expenditures; 

(G)  Interest  during  construction;  and 
(H)  When  appropriate,  transfer  costs 

associated  vtrith  services  provided  from 
other  projects; 

(iii)  Facilities  in  service.  Facilities  in 
service  are  those  facilities  that  are  in 
operation  and  providing  irrigation 
services; 

(iv)  Operation  and  maintenance 
(O&M)  deficits  funded.  O&M  deficits 
funded  are  the  annual  O&M  costs 
including  pro)ect*use  pumping  power 
allocated  to  irrigation  that  have  been 
federally  funded  and  that  have  not  been 
paid  Iw  the  district; 

(v)  Payments  received.  In  calculating 
the  payments  that  have  been  received. 
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aU  receipts  and  ciedits  applied  to  repay 
or  reduce  allocated  irrigation 
construction  costs  in  accordance  with 
Federal  reclamation  law,  policy,  and 
applicable  contract  provisions  will  be 
considered.  These  may  include: 

(A)  Direct  repayment  contract 
revenues: 

(B)  Net  water  service  contract  income; 

(C)  Contributions; 

(D)  Ad  valorem  taxes;  and 

(E)  Other  miscellaneous  revenues  and 
credits  excluding  power  and  municipal 
and  industrial  (M&I)  revenues: 

(vi)  Interest  rates.  Interest  rates  to  be 
used  in  calculating  full-cost  charges  will 
be  determined  by  the  Secretary  of  the 
Treasury  as  fojjows: 

(A)  For  irrigation  water  delivered  to 
qualified  recipients,  limited  recipients 
receiving  water  on  or  before  October  1, 
1981,  and  extended  recordable  contract 
land  owned  by  prior  law  recipients,  the 
interest  rate  for  expenditures  made  on 
or  before  October  12, 1982,  will  be  the 
greater  of  7.5  percent  per  annum  or  the 
weighted  average  yield  of  all  interest- 
bearing  marketai)le  issues  sold  by  the 
Treasiuy  during  the  fiscal  year  when  the 
expenditures  were  made  by  the  United 
States.  The  interest  rate  for  expenditures 
made  after  October  12, 1982,  will  be  the 
arithmetic  average  of: 

[1)  The  computed  average  interest  rate 
payable  by  the  Treasiuy  upon  its 
outstanding  marketable  public 
obligations  that  are  neither  due  nor 
callable  for  redemption  for  15  years 
from  the  date  of  issuance  at  the 
beginning  of  the  fiscal  year  when  the 
expenditures  are  made;  and 

{2)  The  weighted  average  yield  on  all 
interest-bearing  marketable  issues  sold 
by  the  Treasiuy  during  the  fiscal  year 
preceding  the  fiscal  year  the 
expenditures  are  made; 

[B]  For  irrigation  water  delivered  to 
limited  recipients  not  receiving 
irrigation  water  on  or  before  October  1, 
1981,  and  prior  law  recipients,  except 
for  land  owned  subject  to  extended 
recordable  contract,  the  interest  rate  will 
be  determined  as  of  the  fiscal  year 
preceding  the  fiscal  year  the 
expenditures  are  made,  except  that  the 
interest  rate  fot  expenditures  made 
before  October  12, 1982,  will  be 
determined  as  of  October  12, 1982.  The 
interest  rate  will  be  based  on  the 
arithmetic  average  of: 

(2)  The  computed  average  interest  rate 
payable  by  the  Treasury  upon  its 
outstanding  marketable  public 
obligations  that  are  neither  due  nor 
callable  for  redemption  for  15  years 
from  the  date  of  issuance;  and 

[2]  The  wmghted  average  yield  on  all 
interest-bearing  marketable  issues  sold 
by  the  Treasury. 


(C)  Landholders  who  were  prior  law 
recipients  and  become  subject  to  the 
discretionary  provisions  after  April  12, 
1987,  are  eligible  for  the  full-cost 
'interest  rate  specified  in  paragraph 
(h)(6)(vi)(A)  of  this  section,  unless  they 
are  limited  recipients  that  did  not 
receive  irrigation  water  on  or  before 
October  1, 1981,  in  that  case  they 
remain  subject  to  the  full-cost  interest 
rate  specified  in  paragraph  (h)(6)(vi)(B) 
of  this  section. 

(i)  Direct  and  proportional  charges  for 
full-cost  water.  In  situations  where 
water  delivery  charges  are  contractually 
or  customarily  levied  on  a  per-acre 
basis,  full-cost  assessments  will  be  made 
on  a  per-acre  basis.  In  situations  where 
water  delivery  charges  are  contractually 
or  customarily  levied  on  a  per  acre-foot 
basis,  one  of  the  following  methods 
must  be  used  to  make  full-cost 
assessments: 

(1)  Assessments  will  be  based  on  the 
actual  amounts  of  water  used  in 
situations  where  measuring  devices  are 
in  use,  to  the  satisfaction  of 
Reclamation,  to  reasonably  determine 
the  amounts  of  irrigation  water  being 
delivered  to  full-cost  and  nonfull-coet 
land;  or 

(2)  In  situations  where,  as  determined 
by  Reclamation,  measuring  devices  are 
not  a  reliable  method  for  determining 
the  amoimts  of  water  being  delivered  to 
full-cost  and  nonfull-cost  land,  then 
water  charges  must  be  based  on  the 
assumption  that  equal  amounts  of  water 
per  acre  are  being  delivered  to  both 
types  of  land  during  periods  when  both 
types  of  land  are  actxially  being 
irrigated. 

(jj  Disposition  of  revenues  obtained 
through  full-cost  water  pricing. 

(1)  Legal  deliveries.  It  irrigation  water 
has  been  dehvered  in  compliance  with 
Federal  reclamation  law  and  theae 
regulations,  then: 

(i)  That  portion  of  the  full-cost  rate 
that  would  have  been  collected  if  the 
land  had  not  been  subject  to  full  cost 
will  be  credited  to.  the  annual  pajonents 
due  under  the  district's  contractual 
obligation; 

(ii)  Any  O&M  revenues  collected  over 
and  above  those  required  under  the 
district's  contract  will  be  credited  to  the 
project  O&M  account;  and 

(iii)  The  remaining  full-cost  revenues 
will  be  credited  to  the  Reclamation  fund 
unless  othrawise  provided  by  law,  with 
any  capital  component  of  the  full-cost 
rate  credited  to  project  repayment,  if 
applicable. 

(2)  Illegal  deliveries.  Revenues 
resulting  from  the  assessment  of 
compensation  charges  for  illegal 
deliveries  of  irrigation  water  will  be 
deposited  into  the  Reclamation  fund  in 


their  entirety,  and  will  not  be  credited 
toward  any  contractual  obligation,  or 
O&M  or  repayment  account  of  the 
district  or  project.  For  purposes  of  these 
regulations  only,  this  does  not  include 
revenues  from  any  charges  that  may  be 
assessed  by  the  district  to  cover  district 
operation,  maintenance,  and 
administrative  expenses. 

§426.7    Trusts. 

(a)  Definitions  for  purposes  of  this 
section: 

Grantor  revocable  trust  means  a  trust 
that  holds  irrigable  land  or  irrigation 
land  that  may  be  revoked  at  the 
discretion  of  the  grantor(s).  or 
terminated  by  the  terms  of  the  trust,  and 
revocation  or  termination  results  in  title 
to  the  land  held  in  trust  reverting  either 
directly  or  indirectly  to  the  grantor(s). 

Irrevocable  trust  means  a  trust  that 
holds  irrigable  land  or  irrigation  land 
and  does  not  allow  anyilidividual, 
including  the  grantor  or  beneficiaries, 
the  discretion  to  decide  when  or  under 
what  conditions  the  trust  terminates, 
and  that  upon  termination  the  title  to 
the  land  held  in  trust  transfers  either 
directly  or  indirectly  to  a  per8on(s)  or 
entity(ies)  other  than  the  grantor(s). 

Otherwise  revocable  trust  means  a 
trust  that  holds  irrigable  land  or 
irrigation  land  and  that  may  be  revoked 
at  the  discretion  of  the  grantorfs)  or 
other  parties,  or  terminated  by  the  terms 
of  the  trust,  and  revocation  or 
termination  results  in  the  title  to  the 
land  held  in  trust  transferring  either 
directly  or  indirectly  to  a  person(s)  or 
entity(ies)  other  than  the  grantor(s). 

(b)  Attribution  of  land  held  by  a  trust. 
The  acreage  limitation  entitlements  of  a 
trust  are  only  limited  by  the  acreage 
limitation  entitlements  of  the  trustees, 
grantors,  or  beneficiaries  to  whom  land 
held  by  the  trust  must  be  attributed  as 
provided  for  in  §426.4.  The 
entitlements  of  the  parties  to  whom 
trusted  land  is  attributed  are  determined 
according  to  §§  426.5, 426.6,  ana  426.8. 
and  other  appUcable  provisions  of 
Federal  reclamation  law  and  these 
regulations.  Reclamation  attributes 
nonexempt  land  held  by  a  trust  to  the 
following  parties: 

(ly  For  land  held  in  an  irrevocable 
trust,  the  land  is  attributed  to  the 
beneficiaries  in  proportion  to  their 
beneficial  interest  in  the  trust.  However, 
this  attribution  is  only  made  if  the 
criteria  listed  in  paragraphs  (b)(1)  (i)  and 
(ii)  of  this  section  are  met.  If  the  trust 
fails  to  meet  any  portion  of  these 
criteria.  Reclamation  attributes  the  land 
held  in  the  trust  to  the  trustee. 

(i)  The  trust  is  in  writtm  form  and 
approved  by  Reclamation;  and 
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(ii)  The  beneficiaries  of  the  trust  and 
the  beneficiaries'  respective  interests  are 
identified  within  the  trust  document. 

(2]  For  land  held  in  a  grantor 
revocable  trust,  the  land  is  attributed  to 
the  grantor  according  to  the  grantor's 
acreage  limitation  status  and  the  land's 
eligibility  immediately  prior  to  its 
transiiBr  to  the  trust.  However,  this 
attribution  is  only  made  if  the  criteria 
listed  in  paragraphs  (b)(2]  (i).  (ii),  (iii), 
and  (iv)  of  this  section  are  met.  If  the 
trust  &il8  to  meet  any  porticm  of  these 
criteria,  the  land  held  in  trust  will  be 
ineligible  to  receive  irrigation  water 
until  all  of  the  criteria  are  met.  The  only 
exception  is  if  the  trust's  and  grantor's 
standard  certification  or  reporting  forms 
indicate  that  the  land  held  by  the  trust 
has  been  attributed  to  the  trust's 
grantor(s). 

(i)  The  trust  meets  the  criteria 
specified  in  paragraph  (b)(1)  of  this 
section; 

(ii)  The  grantor(s)  of  all  land  held  by 
the  trust  is  (are)  identified  within  the 
trust  document; 

(iii)  The  conditions  tmder  which  the 
trust  may  be  revoked  or  terminated  are 
identified  within  the  trust  document; 
and 

(iv)  The  recipient(s)  of  the  trust  land . 
upon  revocation  or  termination  is  (are) 
identified  within  the  trust  document. 

(3)  For  land  held  in  an  otherwise 
revocable  trust,  the  land  is  attributed  to 
the  beneficiaries  in  proportion  to  their 
beneficial  interests  in  the  trust. 
However,  this  attribution^is  only  made 
if  the  trust  meets  the  criteria  specified 
in  paragraph  (b)(1)  of  this  section  and 
the  trust  meets  the  additional  criteria 
specified  in  paragraph  (b)(2)  of  this 
section. 

(i)  If  Reclamation  cannot  determine 
who  will  hold  the  land  in  trust  upon 
terminatian  or  revocation  of  the  trust,  or 
who  is  the  grantor(s)  of  the  land  held  in 
trust,  then  irrigation  water  will  not  be 
made  available  to  the  land  held  in  trust 
until  the  trrist  satisfies  the  additional 
criteria  listed  in  paragraph  (bH2)  of  this 
section. 

(ii)  If  the  trust  fails  to  meet  the  criteria 
listed  in  paragraph  (b)(1)  of  this  section, 
but  does  meet  the  additional  criteria 
listed  in  paragraphs  (bK2)  (ii)  through 
(iv)  of  this  section,  then  the  land  is 
attributed  to  the  trustee. 

(c)  Class  beneficiaries.  For  purposes 
of  identifying  beneficiaries,  a  class  of 
boieficiaries  specified  within  the  trust 
document  will  be  acceptable,  as  long  as 
the  trust  document  is  ^Mcific  as  to  the 
beneficial  interest  to  which  each 
member  of  the  class  will  be  entitled  and 
the  members  of  the  class  are 
identifiable. 


(1)  Attribution  during  any  given  water 
year  will  be  provided  only  to  class 
beneficiaries  that  are  natiiral  persons 
and  established  legal  entities.  For 
piuposes  of  administering  the  acreage 
limitation  provisions,  attribution  to 
unborn  or  deceased  persons,  or  entities 
not  yet  established,  will  not  be  allowed. 

(2)  If  a  trust  includes  a  class  of 
beneficiaries  to  which  land  subject  to 
the  acreage  limitation  provisions  will  be 
attributed,  the  trustee  and  each  of  the 
beneficiaries  will  be  required  to  submit 
standard  certification  or  reporting  forms 
annually.  The  submittal  of  verification 
forms,  as  provided  in  §  426.18(1),  wrill 
not  be  applicable  to  such  trusts. 

(d)  Application  offiill-cost  rate  to 
land  held  by  grantor  revocable  trusts.  If 
a  grantor  revocable  trust  that  meets  the 
criteria  specified  in  paragraph  (b)(2)  of 
this  section  is  revised  by  the  grantor  in 
a  manner  that  precludes  attribution  of 
the  land  held  in  trust  to  the  nantor 

(1)  Before  April  20, 1988,  Reclamation 
will  not  assess  full-cost  rates  for  the 
land  held  by  the  revised  trust  for  the 
period  before  it  was  revised;  or 

(2)  On  or  after  April  20,  1988, 
Reclamation  will  charge  the  full-cost 
rate  for  irrigation  water  delivered  to  any 
land  held  by  the  trust  that  exceeds  the 
grantor's  nonfull-cost  entiUement, 
conunendng  December  23, 1987,  until 
the  trust  agreement  is  revised  to  make 

it  an  irrevocable  trust  or  an  otherwise 
revocable  trust. 

{  42A.8    Nonfeeideiit  aiiana  and  fbrelon 
entiiiea. 

(a)  Definitions  for  purposes  of  this 
section: 

Domestic  entity  means  a  legal  entity 
established  under  State  or  Federal  law. 

Foreign  entity  means  a  legal  entity  not 
established  under  State  or  Federal  law. 

(b)  Restriction  on  receiving  irrigation 
water.  Notwithstanding  any  other 
provision  of  Federal  reclamation  law  or 
these  regulations,  a  nonresident  alien  or 
foreign  entity  that  directiy  holds  land  in 
a  dis&ict  that  is  subject  to  the 
discretionary  {vovisicms  is  not  eligible 
to  receive  irrigation  water  on  such  land. 
Nonresident  aliens  and  foreign  entities 
may  hold  land  indirecUy  in 
discretionary  districts  and  both  directly 
and  indirecUy  In  prior  law  districts  and 
receive  irrigation  water  on  such  land, 
subject  to  their  acreage  limitation 
entiUements. 

(c)  Entitlements  for  nonresident  aliens 
and  foreign  entities.  Except  as  provided 
in  paragraph  (d)  of  this  section,  all 
nonresident  aliens  and  foreign  entities 
will  be  considered  prior  law  recipients, 
and  shall  have  entidements  and 
eligibility  only  as  prior  law  recipients  as 
specified  in  $$  426.5(d)  and  426.6(bK3). 


(d)  Exception  to  prior  law  entitlement 
application.  (1)  If  a  nonresident  alien  is 
a  citizen  of  or  a  foreign  entity  is 
established  in  a  country  that  has  one  of 
the  following  treaties  with  the  United 
States  or  is  a  member  of  the  listed     - 
organization,  then  that  nonresident 
alien  or  foreign  entity  will  not  be 
restricted  to  prior  law  entidements. 
provided  the  eligible  landholding 
subject  to  the  acreage  limitation 
provisions  is  held  indirectly: 

(i)  Friendship,  Commerce  and 
Navigation  Treaty; 

(ii)  Bilateral  Investment  Treaty: 

(iii)  North  American  Free  Trade 
Agreement; 

(iv)  Canada— United  States  Free  Trade 
Agreement;  or 

(v)  Organization  for  Economic 
Cooperation  and  Development. 

(2)  Nonresident  aliens  and  foreign 
entities  that  meet  the  criteria  listed  in 
paragraph  (d)(1)  of  this  section  will  be 
required  to  provide  proof  of  citizenship 
or  dociunentation  certifying  the  country 
in  which  the  entity  in  question  was 
established.  Districts  will  retain  such 
documentation  in  the  landholder's  file, 

(3)  If  a  nonresident  alien  or  foreign 
entity  meets  the  criteria  listed  in 
paragraph  (d)(1)  of  this  section,  and 
only  holds  eligible  land  subject  to  the 
acreage  limitation  provisions  indirectly, 
then  die  nonresident  alien  may  be 
treated  as  a  United  States  citizen  or  the 
foreign  entity  may  be  treated  as  a 
domestic  entity  for  purposes  of 
application  of  the  acreage  limitation 
provisions  for  the  land  held  indirectly. 

(i)  The  nonresident  alien  or  foreign 
entity  may  submit  an  irrevocable 
election  to  conform  to  the  discretionary 
provisions  as  provided  for  in  §426.3(f]. 
Conformance  to  the  discretionary 
provisions  through  the  submittal  of  a 
certification  form  wiU  not  be  allowed  as 
specified  in  §  426.3(f)(3). 

(ii)  Upon  Reclamation's  approval  of 
the  irrevocable  election,  a  nonresident 
alien  will  be  treated  as  having  the 
ownership  entitlement  of  a  qualified 
recipient  as  described  in  §  426.5(b).  for 
any  land  held  indirectly.  A  foreign 
entity  will  be  treated  as  a  qualified 
recipient  or  a  limited  recipient  as 
determined  by  the  nun^r  of  natural 
persons  who  are  beneficiaries  of  the 
entity  as  specified  by  the  definitions 
found  in  §  426.2,  and  the  subsequent 
entitlement  as  provided  in  §  426.5(b)  or 
(c),  for  any  land  held  indirectly.  The 
applicable  nonfull-cost  entitlements 
will  be  determined  as  described  in 
§  426.6(b). 

(iii)  Reclamation  will  not  approve 
irrevocable  elections  submitted  by  a 
nonresident  alien  or  a  foreign  entity  that 
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holds  any  land  diisctly  in  any  prior  law 
district. 

(iv)  Reclamation  will  not  approve 
irrevocable  elections  submitted  by  a 
nonresident  alien  that  is  not  a  citizen  of 
or  foreign  entity  that  has  not  been 
establiaaed  in  a  country  that  has  a  treaty 
or  international  membership  as 
specified  in  paragraph  (d)(1)  of  this 
section.  « 

1420.9    Religious  Of  chiifWe   '*'' . 
orgsnliaUons, 

(a)  Definitions  for  purposes  of  this 
section: 

Central  organization  means  the 
organization  to  which  all  subdivisions, 
such  as  parishes,  congregations, 
chapters,  etc.,  ultimately  report. 

Religioiis  or  charitable  organization 
means  an  organization  or  each 
congregation,  chapter,  parish,  school, 
ward,  or  similar  subdivision  of  a 
religious  or  charitable  organization  that 
is  exempt  from  pajring  Federal  taxes 
under  §  501  of  the  Internal  Revenue 
Ck>de  of  1954,  as  amended. 

(b)  Acreage  limitation  status  of 
religious  or  charitable  organizations 
that  are  subject  to  the  discretionary 
provisions.  (1)  Religious  or  charitable 
organizations  or  their  subdivisions  that 
are  subject  to  the  discretionary 
provisions  have  qualified  recipient 
status,  if: 

(i)  The  organization's  or  subdivision's 
agricultural  produce  and  proceeds  from 
the  sales  of  such  produce  are  used  only 
for  charitable  purposes: 

(ii)  The  organization  or  subdivision, 
itself,  operates  the  land;  and 

(iii)  No  part  of  the  net  earnings  of  the 
organization  or  subdivision  accrues  to 
the  benefit  of  any  private  shareholder  or 
individual. 

(2)  If  Reclamation  determines  that  a 
religious  or  charitable  organization  or 
any  of  its  subdivisions  does  not  meet 
the  criteria  listed  in  paragraph  (b)(1)  of 
this  section,  then: 

(i)  If  the  central  organization  has  not 
met  the  criteria,  Reclamation  will  treat 
the  entire  organization,  including  all 
subdivisions,  as  a  single  entity;  or 

(ii)  If  a  subdivision  nas  not  met  the 
criteria,  only  that  subdivision  and  any 
subdivisions  of  it  will  be  treated  as  a 
single  entity  and  not  the  central 
organization  or  other  subdivisions  of  the 
central  organization;  and 

(iii)  In  order  to  ascertain  the  acreage 
limitation  status.  Reclamation 
determines  the  total  number  of  members 
in  both  the  organization  that  has  not  met 
the  criteria  and  in  any  subdivisions  that 
are  under  that  organization.  If 
Reclamation  determines  that  total    -    ',.-, 
number  equals:  ~    f 

(A)  More  than  25  members,  then 
Reclamation  treats  that  organization  and 


every  subdivision  under  that 
organization  as  a  single  legal  entity  with 
a  limited  recipient  status;  or 

(B)  25  members  or  less,  then 
Reclamation  treats  that  oiganization  and 
every  subdivision  under  that 
organization  as  a  single  legal  entity  with 
a  qualified  recipient  status. 

(c)  Acreage  limitation  status  of  prior 
law  religious  or  charitable  organizations 
or  subdivisions.  (1)  Religious  or 
charitable  oiganizations  and  each  of 
their  subdivisions  are  treated  as  separate 
priw  law  corporations,  if  neither  the 
district  nor  that  religious  or  charitable 
organization  or  its  subdivisions  elect  to 
conform  to  the  discretionary  provisions. 

(2)  Reclamation  will  treat  tne  entire 
organization,  including  all  subdivisions, 
as  a  single  prior  law  corporation,  if  the 
central  organi2»tion  or  any  subdivisions 
do  not  meet  the  criteria  specified  in 
paragraph  (b)(1)  of  this  section. 

(d)  Affiliated  farm  management 
between  a  religious  or  charitable 
organization  and  a  more  central 
organization  of  the  same  affiliation. 
Reclamation  permits  a  subdivision  of  a 
religious  or  charitable  organization  to 
retain  its  status  as  an  individual  entity    • 
while  cooperating  with  a  more  central 
organization  of  the  same  affiliation  in 
farm  operation  and  management 
Reclamation  permits  affiliated  farm 
management  regardless  of  whether  the 
subdivision  is  the  owner  of  the  land 
being  operated. 

§426.10    Public  entities. 

(a)  Application  of  the  acreage 
limitation  provisions  to  public  entities. 
Reclamation  does  not  subject  pubUc 
entities  to  the  acreage  limitation 
provisions  of  Federal  reclamation  law 
with  respect  to  land  that  Reclamation 
determines  pubUc  entities  farm 
primarily  for  nonrevenue  producing 
functions.  However,  pubUc  entities  are 
required  to  meet  certification  and 
reporting  requirements  as  specified  in 
§426.18. 

(b)  Sale  of  public  land.  Reclamation 
does  not  require  public  entities  to  seek 
price  approval  before  they  sell 
nonexempt  lands.  Once  sold, 
ReclamaticHi  can  make  irrigation  water 
available  to  such  land  if  the  purdiaser 
meets  RRA  eUgibility  requirements. 

(c)  Leasing  of  public  land.  Public 
entities  can  lease  irrigation  land  that 
they  own  or  control  to  eUgible 
landholders.  Land  leased  from  a  public 
entity  coimts  towards  the  lessee's 
ownership  and  nonfiill-cost  entitlement. 

§426.11    Class  1  equlvaiency. 

(a)  General  application.  Class  1 
equivalency  determinations  will 
establish,  on  a  district-wide  basis,  the 


acreage  of  land  with  lower  productive 
potential  (Classes  2,  3,  and  4)  that 
would  be  equivalent  in  productive 
potential  to  the  most  suitable  land 
(Class  1)  in  the  local  agricultiual 
economic  setting. 

(1)  Reels  nation  estabUshes 
equivalency  factors  by  comparing  the 
weighted  average  iarm  size  required  to 
produce  a  given  level  of  income  on  each 
of  the  lower  classes  of  land  with  the 
farm  size  required  to  produce  that 
income  level  on  Class  1  land. 

(2)  For  equivalency  purposes. 
Reclamation  will  classify  all  irrigable 
land  as  Class  1,  2,  or  3;  no  other 
classifications  are  permissible  for 
irrigable  land.  Class  4  and  special-use 
land  classes  will  be  allocated  to  one  of 
these  three  classes  on  a  case-by-case 
basis. 

(3)  Once  the  Qass  1  equivalency 
determinations  have  been  made, 
individual  landowners  with  land 
classified  as  2  or  3  for  equivalency 
purposes  will  have  the  right  to  adjust 
their  actual  landholding  acreage  to  its 
Class  1  equivalent  acreage. 

(4)  In  a  district  subject  to  prior  law. 
Class  1  equivalency  can  be  applied  only 
to  landholders  who  are  subject  to  the 
discretionary  provisions. 

(5)  Requests  for  equivalency 
determinations  will  be  scheduled  by 
region,  with  the  regional  director  of  • 
each  Reclamation  region  having 
responsibihty  for  such  scheduling. 
Generally,  requests  will  be  honored  on 
a  first-come-first-served  basis.  However, 
if  requests  exceed  the  region's  ability  to 
fulfill  them  expeditiously,  priority  will 
be  given  on  the  basis  of  greatest 
immediate  need. 

(b)  Who  may  request  a  Class  1 
equivalency  determination?  Only 
districts  may  request  Class  1 
equivalency  determinations.  Upon  the 
request  of  any  district  subject  to  the 
acreage  limitation  provisions, 
Reclamation  will  make  a  Class  1 
equivalency  determination  for  that 
district.  Equivalency  detenninations  can 
be  made  only  on  a  district-wide  basis. 

(c)  De/rnitjon  o/C7ass  1  iand.  (1)  Class 
1  land  is  defined  and  will  be  classified 
as  that  irrigable  land  within  a  particular 
agricultural  economic  setting  that: 

(i)  Most  completely  meets  the  various 
parameters  and  specifications 
established  by  Reclamation  for  irrigable 
land  classes; 

(u)  Has  the  relatively  highest  level  of 
suitability  for  continuous,  successful 
irrigation  farming;  and 

(iii)  Is  estimated  to  have  the  highest 
relative  productive  potential  measured 
in  terms  of  net  income  per  acre 
(reflecting  both  productivity  and  costs 
of  production).  The  equivalency 
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analysis  will  establish  the  acreage  of 
each  of  the  lower  classes  of  land  which 
is  equal  in  productive  potential 
(measured  in  tenns  of  net  Cann  inomne) 
to  1  acre  of  Class  1  land. 

(2)  All  land  that  Reclamation  has  not 
classified,  or  for  which  Reclamation  has 
not  yet  performed  the  necessary 
econondc  studies,  will  be  considered 
Class  1  land  for  the  purposes  of 
determining  entitlements  imder  these 
rules  until  such  time  as  the  necessary 
classifications  or  studies  have  been 
completed. 

(d)  Determination  of  land  classes.  The 
extent  and  location  of  Class  1  land  and 
land  in  lower  land  classes  in  a  district 
have  been,  or  will  be,  determined  by 
Reclamation. 

(1)  Reclamation  will  take  into  account 
the  influence  of  economic  and  physical 
fisctors  upon  the  productive  potential  of 
the  land  lying  within  the  district.  These 
factors  will  include,  but  are  not  limited 
to  the  following  and  their  efiisct  on 
agriadtural  practices: 

(i)  The  physical  and  chemical 
characteristics  of  the  soil; 
(ii)  Topography; 
(iii)  Drainage  status; 
.  (iv)  Costs  of  production; 
(v)  Land  development  costs; 
(vi)  Water  quality  and  adequacy; 
(vii)  Elevation; 
(viii)  Crop  adaptability;  and 
(ix)  Length  of  growing  season. 

(2)  Acceptable  levels  of  detail  for  land 
classification  studies  to  be  utilized  in 
making  Class  1  equivalency 
determinations  for  a  given  district  will 
be  evaluated  on  the  basis  of  the  physical 
and  agricultxiral  economic 
characteristics  of  the  area.  For  districts 
where  the  sole  purpose  of  the  land 
classification  study  is  for  a  Class  1 
equivalency  determination,  the  level  of 
detail  of  the  land  classification  to  be 
made  wiU  never  be  greater  than  that 
required  to  make  a  Class  1  equivalency 
determination. 

(3)  Reclamation  will  pay  ft>r  at  least  a 
portion  of  the  costs  associated  with  the 
land  classification  study.  The  amoimt  to 
be  paid  by  Reclamation  will  be 
determined  as  follows: 

(i)  Reclamation  has  provided  basic 
land  classification  data  as  part  of  the 
project  development  process  since  1924. 
Accordingly,  if  Reclamation  determines 
that  acceptable  land  classification  data 
are  not  available  for  making  requested 
Class  1  equivalency  determinations  and 
if  the  project  was  authorized  for  * 
construction  since  1924,  such  data  will 
be  made  available  at  Reclamation's 
expense;  or 

fii)  For  each  district  located  in 
projects  authorized  for  construction 
prior  to  1924,  Reclamation  will  pay  50 


pmcent  of  the  costs  and  the  district 
must  pay  50  percent  of  the  costs  of  new 
land  classification  studies  required  to 
make  accurate  Class  1  equivalency 
determinations. 

(4)  When  basic  land  classification 
data  are  available  for  a  district,  but  the 
district  does  not  agree  with  the  accuracy 
or  asserts  that  the  data  have  become 
outdated,  the  district  may  request,  and 
Recliunation  may  perform^  a 
reclassification  under  the  authority 
contained  in  the  Reclamation  Project 
Act  of  1939  (43  U.S.C.  485),  with  the 
following  conditions: 

(i)  The  requesting  district  will  pay  50 
percent  of  the  costs  of  performing  such 
reclassifications  and  100  percent  of  the 
costs  of  all  other  studies  involved  in  the 
equivalency  process;  and 

(ii)  The  results  of  such 
reclassifications  will  be  binding  upon 
the  requesting  district  and  Reclamation. 

(e)  Additional  studies  required  for 
Class  1  equivalency  determinations. 
Economic  studies  related  to  Class  1 
eqmvalency  determinations  will 
measure  net  farm  income  by  land 
classes  within  the  district. 

.    (1)  Net  farm  income  will  be 
determined  by  considering  the 
disposable  income  accruing  to  the  farm 
operator's  labor,  management,  and 
equity  from  the  sale  of  farm  crops  and 
livestock  produced  on  irrigated  land, 
after  all  fixed  and  variable  costs  of    . 
production,  including  costs  of  irrigation 
service,  are  accoimted  for. 

(2)  Net  farm  income  will  be  the 
measure  of  productivity  to  establish 
equivalency  fiactora  reflecting  the 
acreage  of  each  of  the  lower  classes  of 
land  which  is  equal  in  productive 
potential  to  1  acre  of  Class  1  land. 

(3)  The  cost  of  performing  new  or 
additional  economic  studies  and 
computations  inherent  in  the 
equivalency  process  will  be  the 
responsibility  of  the  requesting  district. 

(f)  Use  of  Class  1  equivalency  with  the 
acreage  limitation  provisions.  Class  1 
land  and  land  in  lower  classes  will  be 
identified  on  a  district  basis  by 
Reclamation  using  a  standard  approach 
in  which  the  land  classification  for  the 
entire  district  is  considered. 
Equivalency  factors  will  then  be 
computed  for  the  district  and  applied  to 
specific  tracts  within  individual 
landholdings.  If  adequate  land 
classification  data  are  not  available,  they 
will  be  developed  as  specified  in 
paragraph  (d)  of  this  section  using 
standard  procedures  estabUshed  by 
Reclamation. 

(1)  For  purposes  of  ownership 
entitlement,  Class  1  eqmvcdency  will 
not  be  applied  until  a  final 
determination  has  been  made  by    '     I 


Reclamation  concerning  the  district's 
request  for  equivalency. 

U)  Reclamation  will  protect  excess 
landowners'  property  interests  by 
ensuring  that  equivalency 
determinations  are  completed  in 
advance  of  maturity  dates  on  recordable 
contracts,  provided  the  district  requests 
an  equivalency  determination  at  least  6 
^nonths  prior  to  the  maturity  of  the 
recordable  contract,  the  district  fulfills 
its  obligations  imder  this  section,  and 
the  district  notifies  Reclamation  6 
months  in  advance  of  the  maturity  dates 
for  the  need  for  an  expedited  review. 

(ii)  Once  the  determination  has  been 
made,  owners  of  land  subject  to 
recordable  contracts  may  withdraw  land 
from  such  recordable  contracts  in  order 
to  reach  their  ownership  entitlement  in 
Class  1  equivalent  acreage. 

(iii)  The  requirement  mat  land  under 
recordable  contract  be  sold  at  a  price 
approved  by  Reclamation  does  not 
apply  to  land  which  is  withdrawn  from 
a  recordable  contract  and  included  as 
part  of  a  landowner's  nonexcess 
landholding  as  a  result  of  an 
equivalency  determination. 

(iv)  In  cases  of  equivalency 
determination  disputes.  Reclamation 
will  not  undertake  the  sale  of  the 
reasonable  increment  of  the  excess  land 
under  a  matured  recordable  contract 
which  could  be  afiiected  by  a 
reclassification,  provided  the  dispute  is 
determined  by  Reclamation  not  to  be  an 
attempt  to  thwart  the  sale  of  excess 
land. 

(2)  For  purposes  of  nonfull-cost 
entitlement.  Class  1  eqviivalency  will 
not  be  applied  until  a  final 
determination  has  been  made  by 
Reclamation  on  a  district's  request  for 
equivalency. 

(i)  During  the  time  when  such 
determinations  are  pending,  the  full- 
cost  rate  will  be  assessed  based  on  a 
landholder's  nonfull-cost  entitlement  as 
determined  in  the  absence  of  Class  1 
equivalency. 

(ii)  Following  Reclamation's  final 
determination,  Reclamation  will 
reimburse  the  district  for  any  full-cost 
charges  that  would  not  have  been 
assessed  had  Class  1  equivalency  been 
in  place  from  the  date  of  the  district's 
request.  Districts  will  return  such 
reimbursements  to  the  appropriate 
landholders. 

(3)  A  landholder  with  holdings  in 
jnore  than  one  district  is  entitled  to 
equivalency  only  in  those  districts 
which  have  requested  equivalency  (or 
are  already  subject  to  equivalency).  That 
part  of  the  landholding  in  a  district  or 
districts  not  requesting  equivalency  will 
be  counted  as  Class  1  land  for  purposes 
of  overall  entitlement. 
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(g)  Mot  equivalency  detenninations. 
In  <U8tiict8  where  equivalency  was  a 
provision  of  profect  authorization,  those 
eqmvalency  factor  detenninations  will 
be  honored  as  originally  calculated 
unless  the  district  requests  a 
reclassification. 

1426.12    ExceMland. 

(a)  The  process  of  designating  excess 
and  nonexcess  land.  If  a  landowner 
owns  more  land  than  the  landowner's 
ownership  entitlement,  all  of  the 
landowner's  nonexempt  land  must  be 
designated  as  excess  and  nonexcess  as 
follows: 

(1)  The  landowner  designates  which 
land  is  excess  and  which  is  nonexcess 
in  accordance  with  the  instructions  on 
the  appropriate  certification  or  reporting 
forms;  or 

(2)  If  a  landowner  fails  to  designate 
his  or  her  land  as  excess  or  nonexcess 
on  the  appropriate  certification  or 
leportine  forms: 

(i)  Ana  all  of  the  landowner's 
nonexempt  land  is  in  only  one  district: 

(A)  If  the  district's  contract  with 
Reclamation  includes  designation 
procedures,  then  the  land  is  designated 
according  to  those  procedures;  or 

(B)  If  the  district's  contract  writh 
Reclamation  does  not  include 
designation  procedures,  then: 

(IjReclamation  will  notify  the. 
landowner  and  the  district  that  the 
landowner  must  designate  the  land  as 
excess  and  nonexcess  on  the 
appropriate  certification  or  reporting 
forms  within  30-calendar  days  of  the 
notification; 

[2)  If  the  landowner  faib  to  make  the 
designation  within  30-calendar  days  of 
notification,  the  district  will  make  the 
designation  within  30-calendar  days 
thereafter;  or 

[3]  If  the  district  does  not  make  the 
designation  within  its  30-calendar  days. 
Reclamation  will  make  the  designation; 
or 

(ii)  If  the  landowner  owns  nonexempt 
land  in  more  than  one  district,  then 
Reclamation  will  notify  the  landowner 
and  the  districts  that  the  landowner  has 
60-calendar  days  from  the  date  of 
notification  to  make  the  designation.  If 
the  landowner  does  not  make  the 
designation  in  the  60-calendar  days. 
Reclamation  will  make  the  designati(ui. 

(b)  Changing  excess  and  nonexcess 
land  designations.  (1)  Landowners  must 
file  with  the  distTict(s)  in  which  the 
land  is  located  and  with  Reclamation 
the  designation  of  excess  and  nonexcess 
land.  The  designation  of  land  as  excess 
is  binding  on  the  land.  However,  the 
landowner  may  change  the  designation 
imder  the  following  circumstances 
without  Reclamation's  approval  if: 


(i)  The  excess  land  becomes  eligible  to 
receive  irrigation  water  because  the 
landowner  becomes  subject  to  the 
discretionary  {urovisions  as  provided  in 
§426.3; 

(ii)  A  recordable  contract  is  amended 
to  remove  excess  land  when  the 
landowner's  entitlement  increases 
because  the  landowner  becomes  subject 
to  the  discretionary  provisions  as 
provided  in  paragraph  (j)(5)  of  this 
section;  or 

(iii)  "The  excess  land  becomes  eligible 
to  receive  irrigation  water  as  a  result  of 
C^ass  1  equiv^ency  determinations,-  as 
provided  in  §  426.11. 

(2)  No  other  redesignation  of  excess 
land  is  allowable  without  the  approval 
of  Reclamation  in  accordance  with 
established  Reclamation  procedures. 
Reclamation  will  not  approve  a 
redengnation  request  if: 

(i)  Ine  purpose  of  the  redesignation  is 
for  achieving,  through  repeated 
redesignation,  an  effective  farm  size  in 
excess  of  that  permitted  by  Federal 
reclamation  law:  or 

(ii)  The  landowner  sells  some  or  all  of 
his  or  her  land  that  is  currently 
classified  as  nonexcess. 

(3)  When  a  redesignation  involves  an 
exchange  of  nonexcess  land  for  excess 
land,  a  landowner  must  make  an  equal 
exchange  of  acreage  (or  Class  1 
equivalent  acreage]  through  the 
redesignation. 

(c)  Land  that  becomes  excess  when  a 
district  first  contracts  with  Reclamation. 
(1)  If  a  landowner  owned  irrigable  land 
oa  the  execution  date  of  the  <Lstrict's 
first  water  service  or  repayment 
contract,  and  the  execution  date  was  on 
or  before  October  12, 1982,  the 
landowner's  excess  land  is  ineUgible 
imtil  the  landowner 

(i)  Becomes  subject  to  the 
discretionary  provisions  and  the 
landowner  designates  the  excess  land, 
up  to  his  or  her  ownership  entitlement, 
as  nonexcess  as  provided  for  in 
paragraph  (b)(l)(i)  of  this  section; 

(ii)  Places  such  excess  land  under  a 
recordable  contract,  provided  the  period 
for  executing  recordable  contracts  imder 
the  district's  contract  has  not  expired; 

(iii)  Sells  or  transfers  such  excess  land 
to  an  eligible  buyer  at  a  price  and  on 
terms  approved  by  Reclamation;  or 

(iv)  Redesignates  the  land  as 
nonexcess  with  Reclamation's  approval 
as  provided  for  in  paragraph  (b)(2)  of 
this  section. 

(2)  If  the  landowmer  owned  irrigable 
land  on  the  execution  date  of  the 
district's  first  water  service  or 
repayment  contract  and  the  execution 
date  is  after  October  12, 1982,  the 
landowner's  excess  land  is  ineligible 
until  the  landowner. 


(i)  Places  such  excess  land  under  a 
recordable  contract,  provided  the  period 
for  executing  recordable  contracts  under 
the  district's  contract  has  not  expired: 

(ii)  Sells  or  transfers  such  excess  land 
to  an  eligible  buyer  at  a  price  and  on 
terms  approved  by  Reclamation;  or 

(iii)  Rsdesignates  the  land  as 
nonexcess  with  Reclamation's  approval 
as  provided  for  in  paragraph  (bK2)  of 
this  section. 

(d)  Land  acquired  into  excess  aftw  Ae 
district  has  already  contracted  with 
Reclamation.  (1)  If  a  landowner  acquires 
land  after  the  date  the  district  first 
entered  into  a  repayment  or  water 
service  contract  that  was  nonexcess  to 
the  previous  owner  and  is  excess  to  the 
acquiring  landowner,  the  first 
repayment  or  water  service  contract  was 
executed  on  or  before  October  12, 1982, 
and: 

(i)  Irrigation  water  was  physically 
available  when  the  landowner  acquires 
such  land,  then  the  land  is  ineligible  to 
receive  such  water  until: 

(A)  The  landowner  becomes  subject  to 
the  discretionary  provisions  and  the 
landowner  designates  the  excess  land, 
up  to  his  or  her  ownership  entitlement, 
as  nonexcess  as  provided  for  in 
paragraph  (b)(l)(i)  of  this  section; 

(B  jThe  landowner  sells  or  transfers 
such  land  to  an  eligible  buyer  at  a  price 
and  on  terms  approved  by  Reclamation; 

(C)  The  sale  nom  the  previous 
landowner  is  canceled;  or 

(D)  The  landowner  redesignates  the 
land  as  nonexcess  with  Reclamation's 
approval  as  provided  for  in  paragraph 
(b)(2)  Of  this  section;  or 

(ii)  Irrigation  water  was  not  physically 
available  when  the  landowner  acquired 
the  land,  then  the  land  is  ineUgiblB  to 
receive  water  until: 

(A)  The  landowner  becomes  subject  to 
the  discretionary  provisions  and  the 
landowner  designates  the  excess  land, 
up  to  his  or  her  ownership  entitlement, 
as  nonexcess  as  provided  for  in 
paragraph  (b)(l)(i]  of  this  section; 

(B)  The  landowner  sells  or  transfers 
the  land  to  an  eligible  buyer  at  a  price 
and  on  terms  approved  by  Reclamation; 

(C)  The  sale  nom  the  previous 
landowner  is  canceled; 

(D)  The  landowner  places  the  land 
imder  recordable  contract  when  water 
becomes  available;  or 

(E)  Tlie  landowner  redesignates  the 
land  as  nonexcess  with  Reclamation's 
approval  as  provided  for  in  par^r^>h 
(bK2)  of  this  section. 

(2)  If  a  landowner  acquires  land  after 
the  date  the  district  first  entered  into  a 
repayment  or  water  service  contract  that 
was  nonexcess  to  the  previous  owner 
and  is  excess  to  the  acquiring 
landowner,  the  first  repayment  or  water 
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service  contract  was  executed  after 
October  12. 1982.  and: 

(i)  Irrigation  water  was  physically 
available  when  the  landowner  acquired 
such  land,  then  the  land  is  ineligible 
until: 

(A)  The  landowner  sells  or  transfers 
the  land  to  an  eligible  buyer  at  a  price 
and  on  terms  approved  by  Reclamation; 

(B)  The  sale  from  the  previous 
landowner  is  canceled;  or 

(C)  The  landowner  redesignates  the 
land  as  nonexcess  with  Reclamation's 
approval  as  provided  for  in  paragraph 
(b)(2)  of  this  section;  or 

^  (ii)  Irrigation  water  was  not  physically 
available  when  the  landowner  acquired 
such  land,  then  the  land  is  ineUgible  to 
receive  water  until: 

(A)  The  landowner  sells  or  transfers 
the  land  to  an  eligible  buyer  at  a  price 
and  on  terms  approved  by  Reclamation; 

(B)  The  sale  from  the  previous 
Iffiidowner  is  canceled; 

(Q  The  landowner  redesignates  the 
land  as  nonexcess  with  Reclamation's 
approval  as  provided  for  in  paragraph 
(b)(2)  of  this  section;  or 

(D)  The  landowner  places  the  land 
under  recordable  contract  when  water 
becomes  available. 

(e)  If  the  status  of  land  is  changed  by 
law  or  regulations.  (1)  If  the  district  had 
a  contract  with  Reclamation  on  or  before 
October  12, 1982.  and  eligible  land 
became  excess  because  the  landowner's 
entitlement  changed  from  being  based 
on  a  district-by-district  basis  to  a 
westwide  basis,  then  such  formerly 
ehgible  land  is  ineligible  until: 

(1)  The  landowner  places  such  land 
under  recordable  contract.  The 
recordable  contract  does  not  need  to 
include  the  sales  price  approval  clause 
and  appUcation  of  the  deed  covenant 
provision  will  not  be  reouired;  or 

(ii)  The  landowner  seUs  or  transfers 
such  land  to  an  eUgible  buyer.  The  sales 
price  does  not  need  Reclamation's 
approval. 

(2)  If  the  district  had  a  contract  with 
Reclamation  on  or  before  October  12, 
1982,  and  the  landowner  was  a 
nonresident  alien  or  a  legal  entity  not 
established  under  State  or  Federal  law, 
who  directly  held  eligible  land  and  such 
land  is  no  longer  eligible  to  receive 
water,  then  such  formerly  eligible  land 
is  ineligible  until: 

(i)  The  landowner  places  such  land 
under  record^le  contract.  The 
recordable  contract  does  not  need  to 
include  the  sales  price  approval  clause 
and  application  of  the  deed  covenant 
provision  will  not  be  required;  or 

(ii)  The  landowner  seUs  or  transfers 
such  land  to  an  eUgible  buyer.  The  sales 
price  does  not  need  Reclamation's 
approval 


(3)  If  the  district  first  entered  a 
contract  with  Reclamation  after  October 
12,  1982,  and  land  would  have  been 
eligible  before  October  12. 1982.  but  is 
now  ineligible  because  the  landowner  is 
a  direct  landholder  and  either  a 
nonresident  alien  or  a  legal  entity  not 
estabUshed  under  State  or  Federal  law. 
then  such  land  that  would  ilave  been 
eligible  remains  ineUgible  imtil: 

U)  If  the  landowner  acquired  such 
land  before  the  date  of  the  district's 
contract: 

(A)  The  landowner  places  such  land 
under  a  recordable  contract  requiring 
Reclamation  sales  price  approval;  or 

(B)  Sells  or  transfers  the  land  to  an 
eligible  buyer  subject  to  Reclamation 
sales  price  approval;  or 

(ii)  If  the  landowner  acquired  such 
land  after  the  date  of  the  district's 
contract,  the  landowner  sells  or 
transfers  such  land  to  an  eligible  buyer 
subject  to  Reclamation  sales  price 
approval. 

(4)  Eligible  nonexcess  land  that  is 
indirectly  owned  on  or  before  E)ecember 
18,  1996  by  a  nonresident  alien  or  a 
legal  entity  not  established  imder  State 
or  Federal  law.  and  that  becomes 
ineUgible  because  of  §  426.8  is  ineUgible 
until: 

(i)  The  landowner  places  such  land 
under  recordable  contract.  The 
recordable  contract  does  not  need  to 
include  the  sales  price  approval  clause 
and  appUcation  of  the  deed  covenant 
provision  wiU  not  be  required;  or 

(ii)  The  landowner  seOs  or  transfera 
such  land  to  an  eUgible  buyer.  The  sales 
price  does  not  need  Reclamation's 
approval. 

(f)  Excess  land  that  is  acquired 
without  price  approval.  If  a  landowner 
acquires  land  that  is  subject  to 
Reclamation  price  approval,  without 
obtaining  such  approval,  the  land  is 
ineUgible  to  receive  water  until: 

(1)  The  sales  price  is  reformed  to 
conform  to  the  price  approved  by 
Reclamation  and  is  eUgible  to  receive 
irrigation  water  in  the  landowner's 
ownership  entitlement;  or 

(2)  Sucn  landowner  sells  or  transfera 
the  land  to  an  eligible  buyer  at  a  price 
approved  by  Reclamation. 

(g)  Excess  land  that  is  disposed  of  and 
subsequently  reacquired.  Districts  may 
not  make  available  irrigation  water  to 
excess  land  disposed  of  by  a  landholder 
at  a  price  approved  by  Reclamation, 
whether  or  not  imder  a  recordable 
contract,  if  the  landholder  subsequently 
becomes  a  direct  or  indirect  landholder 
of  that  land  through  either  a  voluntary 
or  involimtary  action,  unless: 

(1)  The  landholder  became  or 
contracted  to  become  a  direct  or  indirect 
landholder  of  that  land  prior  to 


December  18, 1996,  and  the  land  in 
question  is  otherwise  eUgible  to  receive 
irrigation  water, 

(2)  Such  land  becomes  exempt  from 
the  acreage  limitations  of  Federal 
reclamation  law; 

(3)  The  landholder  pays  the  fuU-cost 
rate  for  any  irrigation  water  deUvered  to 
the  landholder's  formerly  excess  land 
that  is  otherwise  eUgible  to  receive 
irrigation  water.  If  a  landholder  is  a  part 
owner  of  a  legal  entity  that  becomes  the 
direct  or  indirect  landholder  of  the  land 
in  question,  then  the  full-cost  rate  wiU 
be  appUcable  to  the  proportional  share 
of  irrigation  water  deUvered  to  the  land 
that  reflects  the  part  owner's  interest  in 
that  l^al  entity;  or 

(4)  'Tne  deed  covenant  associated  with 
the  sale  has  expired  as  provided  for  in 
paragraph  (i)  of  this  section. 

(h)  AppUcation  of  the  compensation 
rate  for  irrigating  ineligible  excess  land 
with  irrigation  water.  Reclamation  wiU 
charge  the  foUowing  for  irrigation  water 
deUvered  to  ineUgible  excess  land  in 
violation  of  Federal  reclamation  law  and 
these  regulations: 

(1)  The  appropriate  compensation  rate 
for  irrigation  water  delivered;  and 

(2)  any  other  appUcable  fees  as 
specified  in  §  426.20. 

(i)  Deed  covenants.  (1)  All  land  that 
is  acquired  fit>m  excess  status  cJter 
October"12. 1982,  must  have  the 
following  covenant  (that  nms  with  the 
land)  placed  in  the  deed  transferring  the 
land  to  the  acquiring  party  in  order  for 
the  land  to  be  eUgible  to  receive 
irrigation  water  Except  as  otherwise 
specified  in  these  regulations.  The    ' 
covenant  must  be  in  the  deed  regardless 
of  whether  or  not  the  land  was  under 
recordable  contract. 

This  covenant  is  to  satisfy  the  requirements 
in  209(f)(2)  of  Pub.  L  97-293  (43  U.S.C  390, 
et  seq.).  This  covenant  expires  on  (date) . 
Until  the  expiration  date  specified  herein, 
sale  price  approval  is  required  on  this  land. 
Sale  by  the  landowner  and  his  or  her  assigns 
of  these  lands  for  any  value  that  exceeds  the 
sum  of  the  value  of  newly  added 
improvements  plus  the  value  of  the  land  as 
increased  by  the  market  appreciation 
unrelated  to  the  delivery  of  irrigation  water 
will  result  in  the  ineligibility  of  this  land  to 
receive  Federal  project  water,  provided 
however 

(i)  The  terms  of  this  covenant  requiring 
price  approval  shall  not  apply  to  this  land  if 
it  is  acquired  into  excess  status  pursuant  to 
a  bona  fide  involuntary  foreclosure  or  similar 
involuntary  process  of  law,  conveyance  in 
satisfaction  of  a  debt  (including,  but  not 
limited  to,  a  mortgage,  real  estate  contract  or 
deed  of  trust),  inheritance,  or  devise 
(hereinafter  Involuntary  Conveyance). 
Thereafter,  this  land  may  be  sold  to  a 
landholder  at  its  flair  market  value  without 
regard  to  any  other  provision  of  the 
Reclamation  Reform  Act  of  1982  enacted  on 
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October  12, 1982,  (43  U.S.C  390aa  et  seq.], 
<»  to  Section  46  of  the  Act  entitled  "an  Act 
to  adjust  water  rights  charges,  to  grant  certain 
relief  on  the  Fednal  irrigation  projects,  and 
for  other  purposes,"  enacted  May  25, 1926 
(43  U.S.C  423e); 

(ii)  If  the  status  of  this  land  changes  from 
nonexcess  into  excess  after  a  mortgage  or 
deed  of  trust  in  favor  of  a  lender  is  recorded 
and  the  land  is  subsequently  acquired  by  a 
bona  fide  Involuntary  Conveyance  by  reason 
of  a  default  under  that  loan,  this  land  jnay 
thereupon  or  thereafter  be  sold  to  a 
landholder  at  its  tair  market  value; 

(iii)  The  terms  of  this  covenant  requiring 
price  approval  shall  not  apply  to  the  sales 
price  obtained  at  the  time  of  the  Involuntary 
Conveyances  described  in  subparagraphs  (i) 
and  (ii),  nor  to  any  subsequent  voluntary 
sales  by  a  landholder  of  this  land  after  the 
Involuntary  Conveyances  or  any  subsequent 
Involuntary  Conveyance; 

(iv)  Upon  the  completion  of  an  Involuntary 
Conveyance,  Reclamation  shall  reconvey  or 
otherwise  terminate  this  covenant  of  record; 

(v)  However,  the  deed  covenant  shall  not 
be  reconveyed  or  otherwise  terminated  if  the 
involuntarily  acquiring  landowner  is  the 
landowner  who  sold  this  land  from  excess 
status,  unless  that  landowner  is  a  financial 
institution  as  defined  in  §  426.14(a)  of  the 
Acreage  Limitation  Rules  and  Regulations  (43 
CFR  Part  426);  and 

(vi)  The  party  whose  excess  ownership 
originally  required  the  placement  of  this 
covenant  may  not  receive  Federal 
reclamation  project  irrigation  water  on  the 
land  subject  to  this  covenant  as  a  direct  or 
indirect  landowner  or  lessee,  unless  an 
exception  provided  for  in  S  426.12(g)  is  met. 

Note:  1.  Dauses  (v)  and  (vi)  of  this 
covenant  shall  only  be  required  on  those 
covenants  placed  in  deeds  transferring  land 
after  January  1, 1998. 

Note:  2.  llie  date  that  the  covenant  expires 
shall  be  10  years  from  the  date  the  land  was 
first  transferred  from  excess  to  nonexcess 
status. 

(2)  A  landholder  may  pttrchase  or 
otherwise  voluntarily  acquire  into 
nonexcess  status,  land  subject  to  a  deed 
covenant,  at  a  price  approved  by 
Reclamation  if  the  land  is  within  the 
Imidholder's  ownership  entitlement. 

(3)  Upon  expiration  of  the  terms  of  the 
deed  covenant,  a  landowner  may  resell 
such  land  at  fiair  market  value.  A 
landowner  may  not  sell  more  of  such 
land  in  his  or  her  lifetime  than  an 
amoimt  equal  to  his  or  her  ownership 
entitlement.  Once  the  landowner 
reaches  this  limit,  any  additional  excess 
land  of  land  subject  to  a  deed  covenant 
the  landowner  acquires  is  ineligible  to 
receive  irrigation  water,  until  such  land 
is  sold  to  an  ehgible  buyer  at  a  price 
approved  by  Reclamation. 

(4)  If  a  landholder  acquires  land' 
btudened  by  such  a  demi  covenant 
through  involuntary  foreclosure  or 
similar  involuntary  process  of  law, 
conveyance  in  satisfaction  of  a  debt, 
including,  but  not  limited  to,  a 


mortgage,  real  estate  contract,  or  deed  of 
trust,  inheritance,  or  devise,  and  is  not 
the  party  whose  excess  ownership 
originally  required  placement  of  the 
deed  covenant,  then  Reclamation  must 
terminate  the  deed  covenant  upon  the 
landholder's  request.  The  provisions  in 
paragraph  (i)(l)(v)  of  this  section  and 
^426.14(e)  address  termination  of  deed 
covenants  for  landholders  whose  excess 
ownership  originally  required 
placement  of  the  deed  covenant 

(j)  Recordable  contracts.  (1) 
Qualifications  for  recordable  contmcts. 
A  landowner  can  make  excess  land 
eligible  to  receive  irrigation  water  by 
entering  into  a  recordable  contract  with 
the  United  States  if  the  landowner 
qualifies  imder  appUcable  provisions  of: 

(i)  The  district's  contract  with 
Reclamation; 

(ii)  Federal  reclamation  law;  and    . 

(iii)  These  regulations. 

(2)  Clauses  to  be  included  in 
recordable  contracts.  A  recordable 
contract  must  include: 

(i)  A  clause  whereby  the  landowner 
agrees  to  dispose  of  the  excess  land  to 
an  eligible  buyer,  excluding  mineral 
rights  and  easements,  luider  terms  and 
conditions  of  the  sale,  in  accordance 
with  §  426.13;  and  within  the  period   • 
allowed  for  the  disposition  of  excess 
land,  that  must  be  within  5  years  from 
the  date  that  the  recordable  contract  is 
executed  by  Reclamation  (except  for  the 
Central  Arizona  Project  wherein  the 
time  period  is  10  years  from  the  date 
water  becomes  available  to  the  land); 
and 

(ii)  A  clause  granting  power  of 
attorney  to  Reclamation  to  sell  the  land 
held  under  the  recordable  contract,  if 
the  landholder  has  not  already  sold  the 
land  by  the  recordable  contract's 
maturation. 

(3)  Date  Reclamation  can  make 
inigption  water  available.  Reclamation 
can  make  available  irrigation  water  to 
land  that  the  landowner  plans  to  place 
imder  a  recordable  contract  on  the  day 
that  Reclamation  receives  the 
landovmer's  written  request  to  execute 
a  recordable  contract.  Tlie  landowner 
has  20-working  days  in  which  to 
execute  the  recordable  contract  from  the 
date  Reclamation  sends  the  recordable 
contract  to  the  landowner.  Reclamation, 
in  its  discretion,  may  extend  this  period 
upon  the  landowner's  request 

(4)  Water  rate.  The  rate  for  irrigation 
water  delivered  to  land  placed  under 
recordable  contract  will  be  determined 
as  follows: 

(i)  If  both  the  landowner  and  any 
lessee  are  prior  law  recipients,  land 
placed  imder  a  recordable  contract  can 
receive  irrigation  water  at  a  contract  rate 


that  does  iu>t  cover  full  operatim  and 
maintenance  (O&M)  costs; 

(ii)  If  either  landowner  or  any  lessee 
is  subject  to  the  discretionary 
provisions,  the  water  rate  applicable  to 
the  recordable  contract  must  cover,  at  a 
minimiun,  all  O&M  costs;  or 

(iii)  If  a  landholder  leases  land  subject 
to  a  recordable  contract  and  is  in  excess 
of  his  or  her  nonfull-cost  entitlement 
the  lessee  may  select  such  land  as  the 
land  on  which  the  full-cost  rate  will  be 
charged  for  the  delivery  of  irrigation 
water,  imless  the  land  is  already  subject 
to  the  full-cost  rate  because  of  an 
extended  recordable  contract. 

(5)  Amending  a  recordable  contract  to 
include  less  acreage,  (i)  Reclamation 
permits  a  landowner  to  amend  a 
recordable  contract  to  transfer  land  out 
of  a  recordable  ccratract  to  nonexcess 
status,  if: 

(A)  The  landowner  has  an  increased 
ownership  entitlement  because  of 
becoming  subject  to  the  discretionary 
provisions;  or 

(B)  Land  becomes  eligible  by 
implementation  of  Class  1  equivalency, 
if  the  landowner  amends  the  recordable 
contract  prior  to  performance  of 
appraisal. 

(ii)  Landholdera  mtist  receive 
Reclamation's  approval  to  amend 
recordable  contracts. 

(A)  The  disposition  period  for  any 
land  remaining  imder  a  recordable 
contract  will  not  change  because  of  an 
amendment  to  remove  some  land. 

(B)  For  land  removed  from  a 
recordable  contract  based  on  paragraph 
(j)(S)(i)  of  this  section,  any  requirement  , 
fbr  appUcation  of  a  deed  covenant  will 
no  longer  be  applicable. 

(6)  Sale  of  land  by  Reclamation.  If  the 
landowner  does  not  dispose  of  the 
excess  land  held  tmder  recordable 
contract  within  the  period  specified  in 
the  recordable  contract.  Reclamation 
wall  sell  that  land.  Reclamation  will  not 
sell  the  land  if  the  landowner  complies 
with  all  requirements  for  sale  of  excess 
land  imder  these  rules  within  the  period 
specified,  regardless  if  Reclamation 
gives  final  approval  of  the  sale  within 
that  period  or  after. 

(7)  Delivery  of  water  when  a 
recordable  contract  has  matured. 
Reclamation  can  make  available 
irrigation  water  at  the  current  applicable 
rate,  purauant  to  paragraph  (j)(4)  of  this 
section,  to  excess  land  held  imder  a 
matured  recordable  contract  until 
Reclamation  sells  the  land. 

(8)  Procedures  Reclamation  follows  in 
selling  excess  land.  If  Reclamation  must 
sell  excess  land,  the  following 
procedures  will  be  used: 

(i)  If  Reclamation  determines  it  to  be 
necessary,  a  qualified  siuveyor  will 
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make  a  land  survey.  The  United  States 
will  pay  for  the  survey  initially,  but 
such  costs  will  be  added  to  the 
approved  sales  price  for  the  land.  The 
United  States  will  be  reimbursed  for 
these  costs  from  the  sale  of  the  land; 

(ii)  Reclamation  will  appraise  the 
value  of  the  excess  land,  in  the  manner 
prescribed  by  §426.13,  to  determine  the 
appropriate  sales  price.  The  United 
Sitates  will  pay  for  the  appraisal 
initially,  but  such  costs  will  be  added  to 
the  approved  sales  price  for  the  land. 
The  United  States  will  be  reimbursed 
for  these  costs  firom  the  sale  of  the  land; 
and 

(iii)  Reclamation  will  advertise  the 
sale  of  the  property  in  farm  journals  and 
in  newspapers  within  the  county  in 
which  the  land  Ues,  and  by  other  public 
notices  as  deemed  advisable.  The 
United  States  will  pay  for  the 
advertisements  and  notices  initially,  but 
such  costs  will  be  added  to  the 
approved  sales  price  for  the  land.  The 
United  States  will  be  reimbursed  for 
these  costs  from  the  sale  of  the  land. 
The  notices  must  state: 

(A)  The  minimum  acceptable  sales 
price  for  the  property  (which  equals  the 
appraised  value  plus  the  cost  of  the 
appraisal,  survey,  and  advertising); 

(B)  That  Reclamation  will  sell  me 
land  by  auction  for  cash,  or  on  terms 
acceptable  to  the  landowner,  to  the 
highest  eligible  bidder  whose  bid  equals 
or  exceeds  the  minimimi  acceptable 
sales  price;  and 

(C)  The  date  of  the  sale  (which  must 
not  exceed  90  calendar  days  from  the 
date  of  the  advertisement  and  notices); 

(iv)  The  proceeds  from  the  sale  of  the 
land  will  be  paid: 

(A)  First,  to  the  landowner  in  the 
amount  of  the  appraised  value; 

(B)  Second,  to  the  United  States  for 
costs  of  the  survey,  appraisal, 
advertising,  etc.;  and 

(C)  Third,  any  remaining  proceeds 
will  be  credited  to  the  Reclamation  fund 
or  other  funds  as  prescribed  by  law;  and 

(v)  Reclamation  will  close  the  sale  of 
the  excess  land  when  parties  complete 
all  sales  arrangements.  Reclamation  will 
execute  a  deed  conveying  the  land  to 
the  purchaser.  Reclamation  will  not 
require  the  purchaser  to  include  a 
covenant  in  the  deed,  as  specified  in 
paragraph  (i)  of  this  section,  that 
restricts  any  further  resale  of  the  land 

1420.13    EiwM  land  appraisalt. 

(a)  When  does  Reclamation  appraise 
the  value  of  a  landowner's  land? 
Reclamation  appraises  excess  land  or 
land  burdened  by  a  deed  covenant  upon 
a  landowner's  request  or  when  required 
by  Reclamation.  If  a  landowner  does  not 
request  an  appraisal  within  6  months  of 


the  maturity  date  of  a  recordable 
contract.  Reclamation,  in  its  discretion, 
cui  Initiate  the  appraisal. 

(b)  Procedures  Beclamation  uses  to 
determine  the  sale  price  of  excess  land 
or  land  burdened  by  a  deed  covenant. 
Reclamation  complies  with  the 
following  procedures  to  determine  the 
sale  price  of  excess  land  and  land 
burdened  by  a  deed  covenant,  except  if 
a  landholder  owns  land  subject  to  a 

/  recordable  contract  that  was  in  force  on 
October  12, 1982.  or  other  pertinent 
contract  that  was  in  force  on  that  date, 
and  these  regulations  would  be 
inconsistent  with  provisions  in  such  a 
contract: 

(1)  Appraisals  of  land.  Reclamation 
will  base  all  appraisals  of  land  on  the 
fair  market  value  of  the  land  at  the  time 
of  appraisal  without  reference  to  the 
construction  of  the  irrigation  works. 
Reclamation  must  use  standard 
appraisal  procedures  including:  the 
income,  comparable  sales,  and  cost 
methods,  as  applicable.  Reclamation 
will  consider  nonproject  water  supply 
factors  as  provided  in  paragraph  (c)(1)  of 
this  section  as  appropriate;  and 

(2)  Appraisal  of  improvements  to 
land.  Reclamation  will  assess  the 
contributory  fair  market  value  of 
improvements  to  land,  as  of  the  date  of 
appraisal,  using  standard  appraisal 
procedures. 

(c)  Appraisals  ofnonproject  water 
supplies.  (1)  The  appraiser  will  consider 
nonproject  water  supply  factors,  where 
appropriate,  including: 

(i)  Ground  water  piunping  lift; 

(ii)  Surface  water  supply;  .   .  ,"^ 

(iii)  Water  quality;  and 

(iv)  Trends  associated  with 
paragraphs  (c)(1)  (i)  through  (iii)  of  this 
section,  where  appropriate. 

(2)  Reclamation  will  develop  the 
nonproject  water  supply  and  trend 
information  with  the  assistance  of: 

(i)  The  district  in  which  the  land  is 
located,  if  the  district  desires  to 
participate; 

(ii)  Landowners  of  excess  land  or  land 
burdened  by  a  deed  covenant  and 
prospective  buyers  who  submit 
information  either  to  the  district  or 
Reclamation;  and 

(iii)  Public  meetings  and  forums,  at 
the  discretion  of  Reclamation. 

(3)  Data  submitted  may  include: 
(i)  Historic  geologic  data; 

(ii)  Changing  crops  and  cropping 
patterns;  and 

(iii)  Other  factors  associated  with  the 
nonproject  water  supply. 

(4)  If  Reclamation  and  the  district 
cannot  reach  agreement  on  the 
nonproject  water  supply  information 
within  60-calendar  d%ys.  Reclamation 
will  review  and  update  the  trend 


information  as  it  deems  necessary  and 
make  all  final  determinations 
considering  the  data  provided  by 
Reclamation  and  the  district. 
Reclamation  will  provide  these  data  to 
the  appraisers  who  must  consider  the 
data  in  the  appraisal  process,  and 
clearly  expUdn  how  they  used  the  data 
in  the  valuation  of  the  land. 

(d)  The  date  of  the  appraisal.  The  date 
of  the  appraisal  will  be  the  date  of  last 
inspection  by  the  appraisers]  unless 
there  is  a  prior  signed  instrument,  such 
as  an  option,  contract  for  sale, 
agreement  for  sale,  etc.,  affecting  the 
property.  In  those  cases,  the  date  of 
appraisal  will  be  the  date  of  such 
instrument. 

(e)  Cost  of  appraisal.  If  the  appraisal 
is: 

(1)  The  land's  first  appraisal,  the 
United  States  will  initially  pay  the  costs 
of  appraising  the  value  of  the  land,  but 
such  costs  will  be  added  to  the 
approved  sale  price  for  the  land.  The 
United  States  will  reimbiuse  itself  for 
these  costs  from  the  sale  of  the  land; 

(2)  Not  the  land's  first  appraisal,  the 
landowner  requesting  the  appraisal 
must  pay  any  costs  associated  with  the 
reappraisal,  imless  the  value  set  by  the 
reappraisal  differs  by  more  than  10 
percent,  in  which  case  the  United  States 
will  pay  for  the  reappraisal;  or 

(3)  Associated  with  a  sales  price 
reformation  as  specified  in 

§  426.12(f)(1),  the  landovmer  requesting 
the  appraisal  must  pay  any  costs 
associated  with  the  appraisal. 

(f)  Appraiser  selection.  Reclamation 
will  select  a  qualified  appraiser  to 
appraise  the  excess  land  or  land 
burdened  by  a  deed  covenant,  except  as 
specified  within  paragraph  (g  j  of  this 
section. 

(g)  Appraisal  dispute  resolution.  The 
landowner  who  requested  the  appraisal 
may  request  that  the  United  States 
conduct  a  second  appraisal  of  the  excess 
land  or  land  burdened  by  a  deed 
covenant  if  the  landowner  disagrees 
%vith  the  first  appraisal.  The  second 
appraisal  will  be  prepared  by  a  panel  of 
three  qualified  appraisers,  one 
designated  by  the  United  States,  one 
designated  by  the  district,  and  the  third 
designated  jointly  by  the  first  two.  The 
appraisal  made  by  the  panel  will  fix  the 
maximum  value  of  the  excess  land  and 
will  be  binding  on  both  parties  after 
review  and  approval  as  provided  in 
paragraph  (h)  of  this  section. 

(h)  fleview  of  appraisals  of  excess   -• 
land  or  land  burdened  by  a  deed 
covenant.  Reclamation  will  review  all 
appraisals  of  excess  land  or  land 
burdened  by  a  deed  covenant  for 
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(1)  Tedmical  accuracy  snd 
complianoe  with  thew  rules  and     :  .^. 
regulations; 

(2)  Applicable  porticxis  of  tlie 
"Uniform  Appraisal  Standards  for 
Federal  Land  Aoquisition-Interagency 
Land  Acquisition  Conforence  1973."  as 
revised  in  1992; 

(3)  Reclamation  policy;  and 

(4)  Any  detailed  instructions  provided 
by  Reclamatian  setting  conditions 
^plicable  to  an  individual  appraisal. 

1426.14   h^vokmlaryaHiuiaHlonofland. 

(a)  D^initioxts  for  purposes  of  this 
section. 

Financial  Institution  means  a 
commercial  bank  or  trust  company,  a 
private  bank,  an  agency  or  branch  of  a 
foreign  bank  in  the  United  States,  a 
thrift  institution,  an  insurance  company, 
a  loan  or  finance  company,  or  the  Farm 
Credit  System. 

Inyaluntarily  acquired  land  means 
land  that  is  acquired  through  an 
involuntary  foreclosure  or  similar 
involimtary  process  of  law.  ctxiveyance 
in  satisfaction  of  a  debt  (including,  but 
not  limited  to,  a  mortgage,  real  estate 
contract  or  deed  of  trust),  inheritance,  or 
devise. 

(b)  Ineligible  excess  land  that  is 
involuntarily  acquired.  Reclamatian 
cannot  make  available  irrigation  water 
to  land  that  was  ineligible  excess  land 
befcHe  the  new  landowner  involuntarily 
acquired  it.  imless: 

(1)  Tlie  land  becomes  nonexcess  in 
the  new  landowner's  ownership;  and 

(2)  The  deed  to  the  land  contains  the 
10-year  covenant  requiring  Reclamaticm 
sale  price  approval,  and  that  deed 
commences  when  the  land  becomes 
eligible  to  receive  irrigation  water. 

(3)  IS  either  of  these  conditions  is  not 
met.  the  land  remains  ineligible  excess 
until  sold  to  an  eligible  buyer  at  an 
approved  price,  and  the  seller  places  the 
10-year  covenant  requiring  Reclamation 
price  approval,  as  specified  in 

§  426.12(1).  in  the  deed  transferring  title 
to  the  land  to  the  buyer. 

(c)  Land  that  was  held  under  a 
recordable  contract  and  is  acquired 
involuittarily.  Reclamation  can  make 
available  irrigation  water  to  land  held 
imder  a  recordable  contract  that  is 
involuntarily  acquired  under  the  terms 
of  the  recordable  contract  to  the  extent 
the  land  continues  to  be  excess  in  his  or 
her  landholding,  if  the  landowner 

(1)  assumes  the  recordable  contract; 
and 

(2)  executes  an  assumption  agreement 
provided  by  Reclamation. 

(3)  This  land  will  remain  eligible  to 
receive  irrigation  water  for  the  longer  of 
5  years  from  the  date  that  the  land  was 
involuntarily  acquired,  or  for  the 


remainder  of  the  recordifcle  contract 
period.  The  sale  of  this  land  shall  be 
under  terms  and  conditions  set  forth  in 
the  recordable  contract  and  must  be 
satisfectOTy  to  and  at  a  price  approved 
by  Redamatirai. 

(d)  Mortgaged  land.  Reclamation 
treats  mor^;aged  land  that  changed  from 
nonexcess  status  to  excess  status  after 
the  mortgage  was  recorded,  and  which 
is  subsequently  acquired  by  a  lender 
through  an  involuntary  fbrecdosure  or 
similar  process  of  law,  or  by  a  bona  fide 
conveyance  in  satisfaction  of  a 
mortgage,  in  the  following  manner 

(1)  If  the  new  landowner  designates 
the  land  as  excess  in  his  or  her  holding, 
then: 

(i)  The  land  is  eligible  to  receive 
irrigation  water  for  a  period  of  5  years 
or  until  transferred  to  an  eligible 
landowner,  whichever  occurs  first; 

(ii)  During  the  5-year  period 
Reclamation  will  charge  a  rate  for 
irrigation  %v8ter  equal  to  the  rate  paid  by 
the  formOT  owner,  unless  the  land 
becomes  8ub)ect  to  full-cost  pricing 
through  leasing;  and 

(iii)  The  land  is  eligible  for  sale  at  its 
feir  market  value  without  a  deed 
covenant  restricting  its  future  sales 
price;  or 

(2)  If  the  new  landowner  is  eligible  to 
designate  the  land  as  nonexcess  and  he 
or  she  designates  the  land  as  nonexcess, 
the  land  vrill  be  treated  in  the  same 
manner  as  any  other  nonexcess  land  and 
will  be  eligible  for  sale  at  its  feir  market 
value  without  a  deed  covenant 
restricting  its  futiire  sales  price. 

(e)  Nonexcess  land  that  becomes 
excess  when  acquired  involuntarily.  (1) 
Reclamatian  can  make  irrigation  water 
available  for  a  period  of  5  years  to  a 
landowner  who  involuntarily  acquires 
land  that  becomes  excess  in  the 
involuntarily  acquiring  landowner's 
holding  provided  the  land  was 
nonexcess  to  the  previous  owner  and: 

(i)  The  acquiring  landowner  never 
previously  held  such  land  as  ineligible 
excess  land  or  imder  a  reccndable 
contract; 

(ii)  The  acquiring  landholder  is  a 
finAnrial  institution;  or 

(iii)  The  acquiring  landowner 
previously  held  the  land  as  ineligible 
excess  or  under  a  recordable  contract 
and  §§  426.12(g)(1),  (3),  or  (4)  appUes. 

(2)  The  following  will  be  applicable  in 
situations  that  meet  the  criteria 
specified  under  paragraph  (e)(1)  of  this 
section: 

(i)  Reclamation  will  charge  a  rate  for 
irrigation  water  delivered  to  such  land 
equal  to  the  rate  paid  by  the  former 
owner,  except  Reclamation  will  charge 
the  full-cost  rate  if: 


(A)  Tbe  land  becosnes  sirfiject  to  foil- 
cost  pricing  through  leasing:  or 

(B)  If  the  involuntarily  acquired  land 
is  eligible  to  reorive  irrigation  water 
only  because  §  426.12(g)(3)  applies  and 
the  deed  covenant  has  not  expired; 

An)  The  new  landowner  may  not  place 
such  land  ui^der  a  recordable  contract; 

(iii)  The  new  landowner  may  request 
that  Reclamation  remove  a  deed 
covenant  as  provided  in  $  426.12(i)(4), 
and  may  sell  such  land  at  any  time 
without  price  approval  and  without  the 
deed  covenant  However,  the  deed 
covenant  Mrill  not  be  removed  and  the 
terms  of  the  deed  covenant  will  be  fully 
1  applied  if  the  new  landowner  is  the 
\landowner  who  sold  the  land  in 
question  from  excess  status,  except  far 

(ny  Financial  institutions;  or 

(B)  Lamknniers  for  which 
S§  426.12ta)  (1)  or  (2)  apply;  and 

(iv)  Sutm  land  will  become  ineligible 
to  receive  irrigation  vrater  5  years  after 
it  was  acquired  and  will  remain 
ineligible  until  sold  to  an  eligible  buyer 
or  redesignated  as  provided  for  in 
paragraph  (f)  of  this  secticm. 

(f)  RMesignation  of  excess  land  to 
nonexcess.  Landholders  who  designate 
involimtarily  acquired  land  as  excess  as 
provided  for  in  paragraphs  (d)(1)  and 
(e)(1)  of  this  secticm  and  want  to 
redesignate  the  land  as  nonexcess,  must 
utilize  the  redesignatioo  process 
specified  under  §426.120>)(2). 

(1)  However,  such  redesignations  will 
not  be  approved  if  the  water  rate 
specified  in  paragrajriis  (d)(l)(ii)  or 
(e)(2)(i)  of  this  section  is  less  than  what 
would  have  been  charged  for  watw 
deliveries  to  the  land  in  question  if  te 
landholder  that  involuntarily  acquired 
the  land  had  originally  designated  the 
land  as  nonexcess. 

(2)  Such  landholden  may  utilize  tbe 
redesignation  process,  if  they  remit  to 
Reclamation  the  difference  between  the 
rate  paid  and  the  rate  that  would  have 
been  paid,  if  the  land  had  been 
designated  as  nonexcess  when 
involuntarily  acquired,  for  all  irrigation 
water  deUvoed  to  the  land  in  question 
while  the  land  was  designated  as  excess. 

(g)  Ef^ct  of  irtvoluntunily  acquiring 
land  subject  to  the  discretionary        '^ 
provisions.  A  landowner  does  not 
automatically  become  sub)ect  to  the 
discretionary  provisions  if  the 
landowner  acquires  irrigation  land 
involuntarily  which  was  formerly  . 
subject  to  the  discretionary  provisiobs. 
However,  a  landholder  that  is  subject  to 
the  prior  law  provisions  will  become 
subject  to  the  discretionary  provisions 
upon  involuntarily  acquiring  land  if: 

(1)  The  land  is  located  in  a  district 
that  is  subject  to  the  discretionary 
provisions; 
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(2)  The  landholder  in  question  will  be 
the  direct  landowner  of  the  land:  and 

(31  The  landholder  in  question  ~ 
declares  the  land  as  nonexcess. 

(h)  Land  acquired  by  inheritance  or 
devise,  (f  a  landowner  receives  irrigation 
land  through  inheritance  or  devise,  th9 
S-year  eligibility  period  for  receiving 
irrigation  water  on  the  newly  acquired 
land  per  paragraphs  (c)(3)  and  (e)  of  this 
section  begins  on  the  date  of  the 
previous  landowner's  death. 

f42«.15    Commingling. 

(a)  Definition  for  purposes  of  this 
section: 

Commingled  water  means  irrigstion 
water  and  noaproiect  water  that  use  the 
same  facilities. 

(b)  Application  of  Federal  reclamation 
law  and  these  regulations  to  prior 
commingling  ptxr^sions  in  contracts.  If 
a  district  entered  into  a  contract  with 
Reclamation  prior  to  October  1, 1981. 
and  that  contract  has  provisions 
addressing  commingled  water 
situations,  those  provisions  stay  in 
effect  for  the  term  of  that  contract  and 
anv  renewals  of  it. 

(c)  EstcAlishment  of  new  commingling 
provision  in  contracts.  New,  amended, 
or  renewed  contracts  may  provide  that 
irrigation  water  can  be  commiogled 
with  nonproject  water  as  follows: 

(1)  If  this  facilities  used  for  the 
commingling  of  irrigation  water  and 
nonproject  water  are  constructed 
without  funds  made  available  pursuant 
to  Federal  reclamation  law,  the 
provisions  of  Federal  reclamaticm  law 
and  these  regulations  will  apply  only  to 
the  landholders  who  receive  irrigation 
watw,  provided: 

(i)  That  the  water  requirements  for 
eligible  lands  can  be  established;  and 

(li)  The  quantity  of  irrigation  water  to 
be  used  is  less  than  oc  equal  to  the 
quantity  necessary  to  irrigate  eligible ' 
lands. 

(2)  If  the  facilities  used  for 
commingling  irrigation  water  and 
nonproject  water  are  funded  with 
monies  made  available  pursuant  to 
Federal  reclamation  law,  landholders 
who  receive  nonproject  water  will  be 
subject  to  Federal  reclamation  law  and 
these  regulations  unless: 

(i)  The  district  collects  and  j>ays  to  the 
United  States  an  incremental  fee  which 
reasonably  reflects  an  appropriate  share 
of  the  cost  to  the  Federal  Government, 
including  interest,  of  storing  or 
delivering  the  nonproject  water  and 

(ii)  The  fee  will  be  established  by 
Reclamation  and  will  be  in  addition  to 
the  district's  obligation  to  pay  for 
capital,  operation,  maintenance,  and 
replacement  costs  associated  with  the 
faciUties  required  to  provide  the  service. 


(3)  If  paragraphs  (c)(2)  (i)  and  (ii)  of 
this  section  are  met,  the  provisions  of 
Federal  reclamation  law  and  these 
regul^ons  will  be  applicable  to  only 
those  landholders  who  receive  irrigation 
water.  Accordingly,  the  provisions  of 
Federal  reclamation  law  and  these 
regulations  will  not  be  appUcable  to 
landholders  who  receive  nonproiect 
water  delivered  through  facilities 
funded  with  monies  made  available 
pursuant  to  Federal  reclamation  law  if 
those  paragraphs  are  met. 

(d)  When  Federal  reclamation  law 
and  these  regulations  do  not  apply. 
Federal  reclamation  law  and  these 
regulations  do  not  apply  to  landholdos 
receiving  irrigation  water  from  federally 
financed  facilities  if  the  irrigation  water 
is  acquired  by  an  exchange  and  that 
exchange  results  in  no  material  benefit 
to  the  recipient  of  the  irrigation  water. 

1429.16    EnmpOons  and  axetuaiena. 

(a)  Army  Corps  of  Engineers  (Corps) 
projects.  (1)  If  Reclamation  determines 
that  land  receives  its  agricidtural  water 
from  a  Corps  project.  Reclamation  will 
exempt  that  land  &t>m  specific 
provisions  of  Federal  reclamation  law, 
including  the  RRA,  unless: 

(i)  Federal  law  explicitly  designates, 
integrates,  or  incorporates  that  land  into 
a  Federal  Reclamation  project;  or 

(ii)  Reclamation  provides  project 
works  for  the  control  or  conveyance  of 
the  agricultural  water  supply  from  the 
Corps  project  to  that  land. 

(2)  Upon  such  determination.       ■    &- 
Reclamation  will: 

(i)  Notify  the  district  of  its  exemption 
status; 

(ii)  Require  the  district's  agriodtiiral 
water  users  to  continue,  imder  contracts 
made  with  Reclamation,  to  repay  their 
share  of  construction,  operation  and 
maintenance,  and  contract 
administration  costs  of  the  Corps  project 
allocated  to  conservation  or  irrigation 
storage;  and 

(iii)  At  the  request  of  the  district 
delete  provisions  of  the  district's 
repayment  or  water  service  contract  that 
imposes  acreage  limitation  for  those 
lands  served  by  Corps  projects. 

(b)  Repayment  of  construction 
obligations.  The  acreage  limitation 
provisions  do  not  apply  to  land  in  a 
district  after  the  district  has  repaid,  in 
accordance  with  the  district's  contract 
with  Reclamation,  all  obligated 
construction  costs  for  project  facilities. 

(1)  Payments  by  periodic  installments 
over  the  contract  repajnnent  term,  as 
well  as  lump-simi  and  accelerated 
payments,  if  allowed  by  the  district's 
contract  with  Reclamation,  will  qualify 
the  district  to  become  exempt 


(2)  If  a  district  has  a  contract  with  the 
United  States  providing  for  individual 
lando%vner  repayment  of  construction 
charges  allocated  to  land,  and  the 
landowner  has  repaid  all  obligated 
construction  costs  allocated  for  that 
landowner's  land,  that  landowner  will 
become  exempt  from  the  acreage 
limitation  provisions. 

(3)  Upon  payout  Reclamation  will: 
(i)  Notify  the  district,  and  individual 

landowner  in  cases  of  individual 
landowner  payout,  of  the  exemption 
from  the  acreage  limitation  provisions; 

(ii)  Notify  the  district  or  individual 
landowner  that  the  exemption  does  not 
relieve  the  district  or  individual 
landowner  of  the  obligation  to  continue 
to  pay,  on  an  annual  basis.  O&M  costs 
applicable  to  the  district  or  landowner, 

(iii)  Upon  request  by  the  owner  of 
land  for  which  repayment  has  occurred, 
provide  a  certificate  from  Reclamation 
acknowled^ng  that  the  land  is  free  of 
the  acreage  limitation  provisions  of 
Federal  reclamation  law; 

(iv)  ^cept  as  provided  for  in 
§  426.19(e).  no  longer  apply  the 
certification  and  reporting  requirements 
to  the  district,  if  the  entire  district  is 
exempt,  or  to  exempt  landownere  as 
specified  in  paragraph  (b)(2)  of  this 
section;  and 

(v)  Consider  on  a  case-by-case  basis 
continuationjof  the  exemption  if 
additional  construction  funds  for  the 
project  are  requested. 

(c)  Rehabilitation  and  Betterment 
loans.  If  Reclamation  makes  a 
Rehabilitation  and  Betterment  loan 
(pursuant  to  the  Rehabilitation  and 
Betterment  Act  of  October  7, 1949,  as 
amended.  43  U.S.C.  504)  to  a  project 
that  was  authorized  under  Federal 
reclamatim  law  prior  to  the  submittal  of 
the  loan  request,  by  or  for  the  district. 
Reclamation: 

(1)  Considors  the  loan  as  a  loan  for 
maintenance,  including  replacements 
that  cannot  be  financed  currently; 

(2)  Does  not  consider  the  loan  in 
determining  whether  the  district  has 
discharged  its  obligation  to  repay  the 
construction  cost  of  project  facilities 
used  to  make  irrigation  water  available 
for  delivery  to  land  in  the  district;  and 

(3)  Will  not  allow  such  a  loan  to  serve 
as  the  basis  for  reinstating  acreage 
limitation  provisions  in  a  district  that 
has  completed  payment  of  its 
construction  obligation,  nor  serve  as  the 
basis  for  increasing  the  construction 
obligation  of  the  district  and  thereby 
extending  the  period  during  which 
acreage  limitation  provisions  will  apply. 

(d)  Temporary  supplies  of  water.  If 
Reclamation  announces  availability  of 
temporary  supplies  of  water  resulting 
from  an  imusually  large  water  supply. 
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not  otherwise  storable  for  project 
purposes,,  or  from  infrequent  and 
otherwise  unmanaged  floodflows  of 
short  duration  a  district  may  request 
that  Reclamation  make  such  suppUes 
available  to  excess  land.  However,  such 
water  deliveries  must  not  have  an 
adverse  effect  on  other  authorized 
project  purposes.  Upon  approval  of  the 
district's  request.  Reclamation  will 
notify  the  requesting  district  of  the 
availability  of  the  temporary  supply  of 
water  under  the  following  conditions: 

(1)  The  contract  for  the  temporary 
supply  of  water  will  be  for  1  year  or  less 
in  accordance  with  prior  poUdes  and 
practices; 

(2)  The  acreage  limitaticm  provisions 
will  not  be  applicable  to  the  temporary 
supply  of  water; 

(3)  An  applicable  price  for  the  water, 
if  any,  will  be  established;  and 

(4)  Such  other  conditions  as 
Reclamation  may  include. 

(e)  Isolated  tracts.  If  a  landowner 
requests  that  Reclamation  detomine 
that  portions  of  his  or  her  owned  land 
are  isolated  tracts  that  can  be  farmed 
economically  only  if  included  in  a 
farming  operation  that  already  exceeds 
the  landowners  ownership  entitlement, 
and  Reclamation  makes  such  a 
determination,  then  Reclamation: 

(1)  Will  exempt  such  land  from  the 
ownership  limitations  of  Federal 
reclamation  law;  and 

(2)  Will  assess  the  full-cost  rate  for 
any  irrigation  water  delivered  to  the 
isolated  tract  that  exceeds  the 
landowner's  nonfull-cost  entitlement. 

(f)  Indian  trust  or  restricted  lands. 

(1)  Indian  trust  or  restricted  lands  are 
excluded  from  application  of  the 
acreage  limitation  provisions. 

(2)  Indian  tribes  and  tribal  entities 
operating  on  Indian  trust  or  restricted 
lands  are  excluded  from  application  of 
the  water  conservation  provisions. 

{426.17    Small  Reclamation  projects. 

(a)  Effect  of  the  RRA  on  loan  contracts 
made  under  the  Small  Reclamation 
Projects  Act.  (1)  If  a  district  entered  into 
a  loan  contract  imder  the  Small 
Reclamation  Projects  Act  of  1956  (43 
U.S.C.  422)  (SRPA)  on  or  after  October 
12, 1982.  the  contract  is  subject  to  the 
provisions  of  the  SRPA,  as  amended  by 
Section  223  of  the  RRA  and  as  amended 
by  Title  m  of  Pub.  L.  99-546. 

(2)  If  a  district  entered  into  an  SRPA 
loan  contract  prior  to  October  12, 1982, 
and  the  district: 

(i)  Did  not  amend  the  loan  contract  to 
conform  to  the  SRPA,  as  amended  by 
Section  223  of  the  RRA,  prior  to  October 
27, 1986,  then  the  acreage  provisions  of 
the  contract  continue  in  effect,  unless 
the  contract  is  amended  to  conform  to 


the  SRPA  as  amended  by  section  307  of 
Pub.  L.  99-546. 

(ii)  Amended  the  loan  contract  to 
conform  to  the  SRPA,  as  amended  by 
Section  223  of  the  RRA,  prior  to  October 
27, 1986,  the  contract  is  subject  to  the 
inczeased  acreage  provisions  provided 
in  Section  223  of  the  RRA.  Reclamation 
caimot  alter,  modify  or  amend  any  other 
provision  of  the  SRPA  loan  contract 
without  the  consent  of  the  non-Federal 
party, 

(b)  Other  sections  of  these  regulations 
that  apply  to  SRPA  loans.  No  other 
sections  of  these  regulations  apply  to 
SRPA  loans,  except  as  specified  in 

§  426.3(a)(3Kii)  and  paragraph  (d)  of  this 
section. 

(c)  Effect  of  SRPA  loans  in 
determining  whether  a  district  has 
repaid  its  construction  obligations  on  a 
water  service  or  repayment  contract.  If 
a  district  has  a  water  service  or 
repayment  contract  in  addition  to  an 
SRPA  contract,  Reclamation  does  not 
consider  the  SRPA  loan: 

(1)  In  determining  whether  the  district 
has  discharged  its  construction  cost 
obligation  for  the  project  faciUties; 

(2]  As  a  basis  for  reinstating  acreage 
limitation  provisions  in  a  district  that 
has  completed  payment  of  its 
construction  CQSt  obligation(s);  or 

(3)  As  a  basis  for  increasing  the 
construction  obligation  of  the  district 
and  extending  the  period  diuing  which 
acreage  limitation  provisions  will  apply 
to  that  district. 

(d)  Districts  that  have  an  SRPA  loan 
contract  and  a  contract  as  defined  in 
§  426.2.  If  a  district  has  an  SRPA  loan 
contract  and  a  contract  as  defined  in 

§  426.2,  the  SRPA  contract  does  not 
supersede  the  RRA  requirements 
applicable  to  such  contracts. 

§426.18    LandltoMar  Inf omwtlon 
laquii  an'Miits. 

(a)  Definition  for  purposes  of  this 
section: 

Irrigation  season  means  the  period  of 
time  between  the  district's  first  and  last 
water  delivery  in  any  water  year. 

(b)  Who  must  provide  information  to 
Reclamation?  All  landholders  and  other 
parties  involved  in  the  ownership  or 
operation  of  nonexempt  land  must 
provide  Reclamation,  as  required  by 
these  regulations  or  upon  request,  any 
records  or  information,  in  a  form 
suitable  to  Reclamation,  deemed 
reasonably  necessary  to  implement  the 
RRA  or  other  provisions  of  Federal 
reclamation  law. 

(c)  Required  form  submissions.  (1) 
Landholders  who  are  subject  to  the 
discretionary  provisions  must  annually 
submit  standard  certificijtion  fbnns. 


except  as  provided  in  paragraph  (1]  of 
this  section. 

(2)  Landholders  who  make  an 
irrevocable  election  must  submit  the 
standard  certification  forms  with  their 
irrevocable  election  in  the  year  that  they 
make  the  election. 

(3)  Landholdars  who'  are  subject  to 
prior  law  must  annually  submit 
standard  reporting  forms,  except  as 
provided  in  paragraph  (1)  of  thU  section. 

(4)  Landholders  who  qmalify  imder  an 
exemption  as  specified  in  paragraph  (g) 
of  this  section  need  not  submit  any 
forms. 

(d)  Required  information. 
Landholders  must  declare  on  the 
appropriate  certification  or  reporting 
forms  all  nonexempt  land  that  they  hold 
directly  or  indirectly  westwide  and 
other  information  pertinent  to  their 
usmpliance  with  Federal  reclamation 
law. 

(e)  District  receipt  of  forms  and 
information.  Landholders  must  submit 
the  appropriate,  completed  form(s)  to 
each  (^strict  in  which  they  directly  or 
indirectly  hold  irrigation  land. 

(f)  Certification  or  reporting  forms  for 
wholly  owned  subsidiaries.  TTie  ultimate 
parent  legal  entity  of  a  wholly  owned 
subsidiary  or  of  a  series  of  wholly 
owned  subsidiaries  must  file  the 
required  certification  or  reporting  forms. 
The  ultimate  parent  legal  entity  must 
disclose  all  direct  and  indirect 
landholdings  of  its  subsidiaries  as 
required  on  such  forms. 

(g)  Exemptions  from  submitting 
certification  and  reporting  forms.  (1)  A 
landholder  is  exempt  &t>m  submitting 
the  certification  and  reporting  forms 
only  if: 

(i)  The  landholder's  district  has 
Category  1  status,  as  specified  in 
paragraph  (h)  of  this  section,  and  the 
landholder  is  a: 

(A)  Qualified  recipient  who  holds  a 
total  of  240  acr^Wastwide  or  less;  or 

(B)  Limited  reci^ent  or  a  prior  law 
recipient  who  holds  a  total  of  40  acres 
westwide  or  less. 

(ii)  The  landholder's  district  has 
Category  2  status,  as  specified  in 
paragraph  (h)  of  this  section,  and  the 
landholder  is  a: 

(A)  Qualified  recipient  who  holds  a 
total  of  80  acres  westwide  or  less;  or 

(B)  Limited  recipient  or  a  prior  law 
recipient  who  holds  a  total  of  40  acres 
westwide  or  less. 

(2)  A  wholly  owned  subsidiary  is 
exempted  from  submitting  certification 
or  reporting  forms,  if  its  ultimate  parent 
legal  entity  has  properly  filed  such 
forms  disclosing  the  landholdings  of 
each  of  its  subsidiaries. 
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(3)  In  determining  whether 
certification  or  reporting  is  required  for 
purposes  of  this  section: 

(i)  Class  1  equivalency  factors  as 
determined  in  §426.11  shall  not  be 
used;  and 

(ii)  Indirect  landholders  need  not 
count  involuntarily  acquired  acreage 
designated  as  excess  by  the  direct 
landowner. 

(h)  District  categorization.  (1)  For 
purposes  of  this  section  each  district  has 
Category  2  status,  unless  the  following 
criteria  have  been  met.  If  the  district  has 
met  both  criteria,  it  will  be  granted 
Category  1  status. 

(i)  The  district  has  conformed  by 
contract  to  the  discretionary  provisions; 
and 

(ii)  The  district  is  current  in  its 
financial  obligations  to  Reclamation. 

(2)  Reclamation  considers  a  district 
current  in  its  financial  obligation  if  as  of 
September  30.  the  district  is  current  in 
its: 

(i)  Financial  obligations  specified  in 
its  contract(s)  with  Reclamation;  and 

(iij  Payment  obligations  established 
by  the  RRA.  and  these  rules. 

(i)  Application  of  Category  1  status. 
Once  •  district  achieves  Category  1 
status,  it  will  cmly  be  withdrawn  if  the 
Regional  OirectcH'  determines  the  district 
is  not  current  in  its  financial  obligations 
as  specified  in  paragraph  (h)(2)  of  this 
section.  The  withdrawal  of  Category  1 
status  will  be  efiective  at  the  end  of  the 
ctirrent  water  year  and  can  be  restored 
only  as  provided  under  paragraph  (h)  of 
this  section.  With  the  withdrawal  of 
Category  1  status,  the  district  will  have 
a  Category  2  status. 

(j)  Submissions  by  landholders 
holding  land  in  both  a  Category  1 
district  and  a  Category  2  district.  U  a 
qualified  recipient  holds  land  in  a 
Category  1  district,  then  the  240-acre 
forms  threshold  will  be  applicable  in 
determining  if  the  landholder  must 
submit  a  certification  form  to  that 
Category  1  district.  If  the  same  qualified 
recipient  also  holds  land  in  a  Category 
2  district,  then  the  80-acre  formS 
threshold  will  be  applicable  in 
determining  if  the  landholder  must 
submit  a  certification  form  to  the 
Category  2  district. 

(k)  Notification  requirements  for 
landholders  whose  ownership  or  leasing 
arrangements  change  after  submitting 
forms.  If  a  landholder's  ownership  or 
leasing  arrangements  change  in  any 
way: 

(1)  During  the  irrigation  season,  the 
landholder  must: 

(i)  Notify  the  district  office,  either 
veriMlly  or  in  writing  within  30- 
calendar  days  of  the  change;  and 


(ii)  Submit  new  forms  to  all  districts 
in  which  the  landholder  holds 
nonexempt  land,  within  60-calendar 
days  of  the  change. 

(2)  Outside  of  the  irrigation  season, 
then  the  landholder  must  submit  new 
standard  certification  or  reporting  forms 
to  all  districts  in  which  nonexempt  land 
is  held  prior  to  any  irrigation  water     ,-  . 
deliveries  following  such  changes. 

{\)  Notification  requirements  for 
landholders  whose  ownership  or  leasing 
arrangements  have  not  changed.  If  a 
landholder's  ownership  or  leasing 
arrangements  have  not  changed  since 
last  submitting  a  standard  certification 
or  reporting  form,  the  landholder  can 
satisfy  the  annual  certification  or 
reporting  requirements  by  submitting  a 
verification  form  instead  of  a  standard 
form.  On  that  form  the  landholder  must 
verify  that  the  information  contained  on 
the  last  submitted  standard  certification 
or  reporting  form  remains  accurate  and 
complete. 

(in)  Actions  taken  if  required  -*:   > 
submission(s)  is  not  made. 

(1)  If  a  landholder  does  not  submit 
required  certification  or  reporting 
form(s).  then: 

(i)  The  district  must  not  deliver,  and 
the  landholder  is  not  eligible  to  receive 
and  must  not  accept  delivery  of. 
irrigation  water  in  any  water  year  prior 
to  submission  of  the  required 
certification  or  reporting  form(s)  for  that 
water  year,  and 

(ii)  Eligibility  will  be  regained  only 
after  all  required  certification  or 
reporting  forms  are  submitted  by  the 
landholder  to  the  district. 

(2)  If  one  or  more  part  owners  of  a 
legal  entity  do  not  submit  certification 
or  reporting  forms  as  required: 

(i)  The  entire  entity  wiU  be  ineligible 
to  receive  irrigation  water  until  such 
forms  are  submitted;  or 

(ii)  If  the  documents  forming  the 
entity  provide  for  the  part  owners' 
interest  to  be  separable  and  alienable, 
then  only  that  portion  of  the  land 
attributable  to  the  noncomplying  part 
owners  will  be  ineligible  to  receive 
irrigation  water. 

(n)  Actions  taken  by  Reclamation  if  a 
landholder  makes  false  statements  on 
the  appropriate  certification  or  reporting 
forms.  If  a  landholder  makes  a  false 
statement  on  the  appropriate 
certification  or  reporting  form(s) 
Reclamation  can  prosecute  the 
landholder  pursuant  to  the  following 
statement  which  is  included  in  all 
certification  and  reporting  forms: 

Under  the  provisions  of  18  U.S.C  1001,  it 
is  a  crime  punishable  by  5  years 
imprisooment  dr  a  fine  of  up  to  SIO.OOO,  or 
both,  for  any  pnaon  knowingly  and  willfully 
to  submit  or  causttto  be  tubmitted  to  any 


agency  of  the  United  States  any  false  or 
fraudulent  statement(s)  as  to  any  matter 
within  the  agency's  jurisdiction.  False 
statements  by  the  landowner  or  lessee  will 
also  result  in  loss  of  eligibility.  Eligibility  can 
only  be  regained  upon  the  approval  of  the 
Commissioner. 

(o)  Information  requirements  and 
Office  of  Management  and  Budget 
.  approval.  The  information  collection 
requirements  contained  in  this  section 
have  been  approved  by  the  Office  of 
Management  and  Budget  under  44 
U.S.C.  3501  et  seq.  and  assigned  control 
numbers  1006-0005  and  1006-0006. 
The  information  is  being  collected  to 
comply  with  Sections  206,  224(c),  and 
228  of  the  RRA.  These  sections  require 
that,  as  a  condition  to  the  receipt  of 
irrigation  water,  each  landholder  in  a 
district  which  is  subject  to  the  acreage 
limitation  provisions  of  Federal 
reclamation  law,  as  amended  and 
supplemented  by  the  RRA,  will  furnish 
to  his  or  her  distiict  annually  a 
certificate/report  which  indicates  that 
he  or  she  is  in  compliance  with  the 
provisions  of  Federal  reclamation  law. 
Completion  of  these  forms  is  required  to 
obtain  the  benefit  of  irrigation  water. 
The  information  collected  on  each 
landholding  will  be  simimarized  by  the 
district  and  submitted  to  Reclamation  in 
a  form  prescribed  by  Reclamation. 

(p)  Protection  of  forms  pursuant  to  the 
Privacy  Act  of  1974.  The  Privacy  Act  of 
1974  (5  U.S.C.  552)  protects  the 
information  submitted  in  accordance 
with  certification  and  reporting 
requirements.  As  a  condition  to 
execution  of  a  contract.  Reclamation 
requires  the  inclusion  of  a  standard 
contract  article  which  provides  for 
district  compliance  with  the  Privacy  Act 
of  1974  and  43  CFR  Part  2,  Subpart  D, 
in  maintaining  the  landholder 
certification  and  reporting  forms. 

S  426.19    District  rMponsibillties. 

A  district  that  delivers  irrigation 
water  to  nonexempt  land  under  a 
contract  with  the  United  States  must: 

(a)  Provide  information  to  landholders 
concerning  the  requirements  of  Federal 
reclamation  law  and  these  regulations; 

(b)  Provide  Reclamation,  as  required 
by  these  regulations  or  upon  request, 
and  in  a  form  suitable  to  Reclamation, 
records  and  information  as  Reclamation 
may  deem  reasonably  necessary  to 
implement  the  RRA  and  other 
provisions  of  Federal  reclamation  law; 

(c)  Be  responsible  for  pajmients  to 
Reclamation  of  all  appropriate  charges 
specified  in  these  regulations.  Districts 
must  collect  the  appropriate  charges 
finm  each  landholder  based  on  the 
landholder's  acreage  limitation  status, 
landholdings,  and  entiUements,  and 
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Inust  not  average  the  costs  over  the 
entire  district,  unless  the  charges  prove 
uncollectible  from  the  responsible 
landholders; 

(d)  Distribute,  collect,  and  review 
landholder  certification  and  reporting 
forms; 

(e)  File  and  retain  landholder         ' '  / 
certification  and  reporting  forms. 
Districts  must  retain  superseded  -'^ 
landholder  certification  and  reporting 
forms  for  6  years;  thereafter,  districts 
may  destroy  such  superseded  forms, 
exoopt: 

(1)  Districts  must  keep  on  file  the  last 
fully  completed  standard  certification  or 
reporting  form,  in  addition  to  the 
current  verification  form;  or 

(2)  If  Reclamation  specifically 
requests  a  district  to  retain  superseded 
forms  beyond  6  years. 

(f)  Comply  with  the  requirements  of 
the  Privacy  Act  of  1974,  with  respect  to 
landholder  certification  and  reporting 
forms; 

(g)  Annually  simimarize  information 
provided  on  landholder  certification 
and  reporting  forms  on  separate 
svunmary  forms  provided  by 
Reclamation  and  submit  these  forms  to 
Reclamation  on  or  before  the  date 
estabUshed  by  the  appropriate  regional 
director 

(h)  Withhold  deliveries  of  irrigation 
water  to  any  landholder  not  eligible  to 
receive  irrigation  water  imder  the 
certification  or  reporting  requirements 
or  any  other  provision  of  Federal 
reclamation  Law  and  these  regulations; 
and 

(i)  Return  to  Reclamation,  for  deposit 
as  a  general  credit  to  the  Reclamation 
fund,  all  revenues  received  from  the 
delivoy  of  water  to  ineligible  land.  For 
purposes  of  these  regulations  only,  this 
does  not  include  revenues  from  any 
charges  that  may  be  assessed  by  the 
district  to  cover  district  operation, 
maintenance,  and  administrative 
expenses. 

I42S.20   AMassmentofadmlnlstraUve 


(a)  Assessment  of  administrative  costs 
for  delivery  of  water  to  ineligible  land. 
ReclamaticHi  will  assess  a  district 
administrative  costs  as  described  in 
paragraph  (e)  of  this  section  if  the 
district  delivers  irrigation  water  to  land 
that  was  ineligible  because  the 
landholders  did  not  submit  certification 
or  reporting  forms  prior  to  the  receipt  of 
irrigation  water  in  accordance  with 
§  426.18;  or  to  ineligible  excess  land  as 
provided  in  §426.12. 

(1)  Reclamation  will  apply  the 
assessment  on  a  yearly  basis  in  each 
district  for  each  landholder  that 
received  irrigation  water  in  violation  of 


§  426.18.  or  for  each  landholder  that 
received  irrigation  water  on  ineligible 
land  as  specified  above. 

(2)  In  applying  the  assessment  to  legal 
entities,  compliance  by  an  entity  will  be 
treated  independently  from  compliance 
by  its  part  owners  or  beneficiaries. 

(3)  The  assessment  in  paragraph  (a)  of 
this  section  will  be  applied 
independentiy  of  the  assessment 
specified  in  paragraph  (b)  of  this 
section. 

(b)  Assessment j>f  administrative  costs 
when  form  corrections  are  not  made. 
Reclamation  will  assess  a  district  for  the 
administrative  costs  described  in 
paragraph  (e)  of  this  section,  unless  the 
district  provides  Reclamation  with 
requested  reporting  or  certification  form 
corrections  within  60-calendar  days  of 
the  date  of  Reclamation's  written 
request.  If  Redamation  receives  the 
required  corrections  within  this  60- 
calendar  day  time  period.  Reclamation 
will  consider  the  requirements  of 
§426.18  satisfied. 

(1)  Reclamation  will  apply  the 
assessment  on  a  yearly  basis  in  each 
district  for  each  landholder  that 
received  irrigation  water  and  for  whom 
the  district  does  not  provide  corrected 
forms  within  the  applicable  60-calendar 
day  time  period. 

(2)  In  applying  the  assessment  to  legal 
entities,  compliance  by  an  entity  will  be 
treated  independentiy  from  compliance 
by  its  part  owners  or  beneficiaries. 

(3)  "nie  assessment  in  paragraph  (b)  of 
this  section  will  be  applied 
independentiy  of  the  assessment 
specified  in  paragraph  (a)  of  this 
section. 

(c)  Party  responsible  for  paying 
assessments.  Districts  are  responsible 
for  payment  of  Reclamation  assessments 
described  under  paragraphs  (a)  and  (b) 
of  this  section. 

(d)  Disposition  of  assessments. 
Reclamation  will  deposit  to  the  general 
fund  of  the  United  States  Treasury,  as 
miscellaneous  receipts,  administrative 
costs  assessed  and  collected  under 
paragraphs  (a)  and  (b)  of  this  section. 

(e)  Amount  of  the  assessment.  The 
administrative  costs  assessment 
required  imder  paragraphs  (a)  and  (b)  of 
this  section  is  set  at  $260.  Reclamation 
will  review  the  associated  costs  at  least 
once  every  5  yeara,  and  wiU  adjust  the 
assessment  amount,  if  needed,  to  reflect 
neyv  cost  data.  Notice  of  the  revised 
assessment  for  administrative  costs  will 

^be  published  in  the  Federal  Register  in 
December  of  the  year  the  data  are 
reviewed. 

{426.21    imwaatonunderpaymerta. 
^      (a)  Definition  of  underpayment  For 
the  purposes  of  this  section 


underpayment  means  the  difference 
between  what  a  landholder  owed  for  the 
delivery  of  irrigation  water  under 
Federal  reclamation  law  and  what  that 
landholder  paid. 

(b)  Collection  of  interest  on 
underpayments.  U  a  landholder  has 
incurred  an  underpayment,  Reclamation 
will  collect  from  the  appropriate  district 
such  underpayment  with  interest 
Interest  accrues  bom  the  orimnal 
payment  due  date  until  the  district  pays 
the  amount  due.  The  original  payment 
d'.e  date  is  the  date  the  district  should 
have  paid  the  United  States  for  water 
deUvered  to  the  landholder. 

(c)  Underpayment  interest  rate.  The 
Secretary  of  the  Treasury  determines  the 
interest  rate  charged  the  district  based 
on  the  weighted  average  yield  of  all 
interest-bearing  marketable  issues  sold 
by  the  Department  of  the  Treasury 
during  the  period  of  underpayment. 

§426.22    PuMic  participation. 

(a)  Notification  of  contract  actions. 
Except  for  proposed  contracts  having  a  - 
duration  of  1  year  or  less  for  the  sale  of 
surplus  water  or  interim  irrigation 
water.  Reclamation  will: 

(1)  Provide  notice  of  proposed 
irrigation  or  amendatory  irrigation 
contract  actions  60-calendar  days  prior 
to  contract  execution  by  publishing 
announcements  in  general  circulation 
newspapers  in  the  a^cted  area; 

(2)  Issue  announcements  in  the  form 
of  news  releases,  legal  notices,  official 
letters,  memoranda,  or  other  forms  of 
written  material;  and 

(3)  Directiy  notify  individuals  and 
entities  who  made  a  timely  written 
request  for  such  notice  to  the 
appropriate  Reclamation  regional  or 
local  office. 

(b)  Notification  of  modification  of  a 
proposed  coittract.  In  the  event  that 
modifications  are  made  to  a  proposed 
contract  the  regional  director  must: 

(1)  Provide  copies  of  revised  proposed 
contracts  to  all  parties  who  requested 
copies  of  the  proposed  contract  in 
response  to  the  initial  notice;  and 

(2)  Determine  whether  or  not  to 
repubUsh  the  notice  or  to  extend  the 
comment  period.  The  regional  director 
must  consider,  among  other  factcH^: 

(i)  The  significance  of  the  impact(8)  of 
the  modification  to  possible  affected 
parties;  and 

(ii)  liie  interest  expressed  by  the 
pid>]ic  over  the  course  of  contract 
negotiations. 

(c)  Information  that  Reclamation  will 
include  in  published  aimouiuxments. 
Each  pubUshed  announcement  will 
include,  as  appropriate: 

(1)  A  brief  description  of  the  proposed 
contract  terms  and  conditions  being 
negotiated; 
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(2)  Date,  time,  and  place  of  meetings, 
woricshops,  or  hearings: 

(3)  The  address  and  telephone 
number  to  which  Inquiries  and 
comments  may  be  addressed  to 
Reclamation;  and 

(4}  The  p>eriod  of  time  diuing  which 
Reclamation  will  accept  comments. 

(d)  Public  availability  of  proposed 
contracts.  Anyone  can  get  copies  of  a 
proposed  contract  from  the  appropriate 
regional  director  or  his  or  her 
designated  public  contact  when  the 
proposed  contracts  become  available  for 
review  and  comment,  as  specified  in  the 
published  announcement. 

(e)  Opportunities  for  public 
participation.  (1)  Reclamation  can 
provide,  as  appropriate:  meetings, 
workshops,  or  hearings  to  provide  local 
information.  Advance  notice  of 
meetings,  workshops,  or  hearings  wUl 
be  provided  to  those  parties  who  make 
timely  written  request  for  such  notice. 
Request  for  notice  of  meetings, 
workshops,  or  hearings  should  be  sent 
to  the  appropriate  Reclamation  regional 
or  local  ofBce. 

(2)  Reclamation  or  the  district  can 
invite  the  public  to  observe  any  contract 
proceedings. 

(3)  All  public  participation 
procedures  will  be  coordinated  with 
those  involved  with  National 
Environmental  Policy  Act  compliance, 
if  Reclamation  determines  that  the 
contract  action  may  or  will  have 
"sispificant"  environmental  effects. 

(0  Individuals  authorized  to  negotiate 
the  terms  of  contract  proposals.  Oaly 
persons  authorized  to  act  on  behalf  of 
the  district  may  negotiate  the  terms  and 
conditions  of  a  specific  contract 
proposal. 

(g)  Agency  use  of  comments 
submitted  during  the  period  provided 
for  comment  or  made  at  hearings.  [1\ 
Reclamation  will  review  and  siunmarize 
for  use  by  the  contract  approving 
authority,  testimony  presented  at  any 
public  hearing  or  any  written  comments 
submitted  to  the  appropriate 
Reclamation  officials  at  locations  and 
within  the  comment  period,  as  specified 
in  the  advance  published 
announcement 

(2)  Reclamation  will  make  available  to 
the  public  all  written  correspondence 
regaiiding  proposed  contracts  under  the 
terms  and  procedures  of  the  Freedom  of 
Information  Act  (5  U.S.C.  552).  as 
amended. 

f426Je3    Reoowery  dr  operation  and 
maintMwnoe  (OAHq  costs. 

(a)  General.  All  new.  amended,  and 
reneived  contracts  shall  provide  for 
payment  of  O&M  costs  as  specified  in 
this  section. 


(b)  Amount  of  O&M  costs  a  district 
must  pay  if  it  executes  a  new  or  renewed 
contract.  If  a  district  executes  a  new  or 
renewed  contract  after  Octobffl- 12, 1982, 
then  that  district  must  pay  all  of  the 
O&M  costs  that  Reclamation  allocates  to 
irrigaticm. 

(c)  Amount  of  O&M  costs  a  district 
must  pay  if  it  amends  its  contract  to 
conform  to  the  discretionary  provisions. 
If  a  district  has  a  contract  executed  prior 
to  October  12, 1982,  and  the  district 
amends  the  omtract  after  October  12. 
1982,  as  provided  for  in  §  426.3(a)(2)  to 
conform  to  the  discretionary  provisions, 
then  the  following  applies: 

(1)  The  district  must  pay  all  of  the  • 
O&M  costs  that  Reclamation  allocates  to 
irrigation: 

(2)  If  in  the  year  the  amendment  is 
executed,  the  district's  contract  rate  was 
more  than  the  O&M  costs  ellocated  to 
the  district  in  that  year  then  that 
positive  difference  at  the  time  of  the 
contract  amendment  must  continue  to 
be  factored  into  the  contract  rate  and 
annually  paid  to  the  United  States.  This 
would  be  in  addition  to  any  adjusted 
O&M  cost  that  results  from  paragraph 
(c)(1)  of  this  section.  The  positive 
difference  would  be  factored  into  the 
contract  rate  for  the  remainder  of  the 
term  of  the  contract:  and 

(3)  The  district  will  not  be  required  to 
pay  an  increased  amount  toward  the 
construction  costs  of  a  project  as  a 
condition  of  the  district's  agreeing  to  a 
contract  amendment  pinsuant  to 
paragraph  (c)  of  this  section. 

(d)  Amount  of  O&M  cost  a  district 
must  pay  if  it  amends  its  contract  to 
provide  supplemental  or  additional 
benefits.  If  a  district  amends  its  contract 
after  October  12,  1982,  to  provide 
supplemental  or  additional  benefits,  as 
provided  for  in  §  426.3(a)(3).  then  the 
following  must  be  comphed  with: 

(1)  The  district  must  j)ay  all  of  the 
O&M  costs  that  Reclamation  allocates  to 
irrigation: 

(2)  If  in  the  year  the  amendment  is 
executed,  the  district's  contract  rate  was 
more  than  the  O&M  costs  allocated  to 
the  district  in  that  year  then  that 
positive  difference  at  the  time  of  the 
contract  amendment  must  continue  to 
be  factored  into  the  contract  rate  and 
annually  paid  to  the  United  States.  This 
would  be  in  addition  to  any  adjtisted 
O&M  cost  that  results  horn  paragraph 
(d)(1)  of  this  section.  The  positive 
difference  would  be  factored  into  the 
contract  rate  for  the  remainder  of  the 
term  of  the  contract;  and 

(3)  The  district  must  pay  any 
increases  in  the  amount  paid  annually 
toward  the  construction  costs  of  a 
project  that  the  United  States  requires 
the  district  to  pay  as  a  condition  of 


agreeing  to  provide  the  district  with  ' 
supplemental  and  additional  benefits. 

(e)  Amount  of  O&M  a  district  pays 
under  a  prior  contract.  For  a  district 
whose  prior  contract  was  executed  prior 
to  October  12,  1982,  the  district  must 
pay  all  of  the  O&M  costs  allocated  by 
Reclamation  to  irrigation  unless  the 
contract  specifically  provides  contrary 
terms. 

(f)  Amount  of  O&M  that  Reclamation 
charges  an  irrevocable  elector.  (1) 
Regardless  of  any  terms  to  the  contrary 
within  a  prior  contract  with  a  district, 
a  landholder  who  makes  an  irrevocable 
election,  as  provided  for  in  §  426.3(f) 
must  pay,  aiuiually,  his  or  her 
proportionate  share  of  all  O&M  costs 
allocated  by  Reclamation  to  irrigation. 
The  irrevocable  elector's  proportionate 
share  is  based  upon  the  ratio  of: 

(i)  The  amount  of  land  in  the  district 
held  by  the  irrevocable  elector  that 
received  irrigation  water  to  the  total 
amount  of  land  in  the  district  that 
received  irrigation  water,  or 

(ii)  The  amount  of  irrigation  water  in 
the  district  received  by  the  irrevocable 
elector  to  the  total  amount  of  irrigation 
water  that  the  district  delivered. 

(2)  The  district(s)  where  the 
irrevocable  elector's  landholding  is 
located  must  collect  from  the 
irrevocable  elector  an  amount  equal  to 
the  irrevocable  elector's  proportionate 
share  of  all  O&M  costs  allocated  by 
Reclamation  to  irrigation  and  the 
following  apply: 

(i)  If  in  the  year  the  election  is 
executed,  the  district's  contract  rate  was 
more  than  the  O&M  costs  allocated  to 
the  district  in  that  year,  then  that 
positive  difference  at  the  time  of  the 
contract  amendment  must  continue  to 
be  factored  into  the  contract  rate.  This 
would  be  in  addition  to  any  adjusted 
O&M  cost  that  results  fit>m  paragraph 
(f)(1)  of  this  section.  The  positive 
difference  would  be  factored  into  the 
contract  rate  for  the  remainder  of  the 
term  of  the  contract;  and 

(ii)  Such  collections  must  be 
forwarded  annually  to  the  United  States. 

(g)  Amount  of  O&M  that  Reclamation 
charges  if  a  landholder  is  subject  to  full- 
cost  pricing.  In  a  district  subject  to  prior 
law,  if  a  landholder  is  subject  to  full- 
cost  pricing  the  district  must  ensure  that 
all  O&M  costs  are  included  in  any  full- 
cost  assessment,  regardless  of  whether 
the  landholder  is  subject  to  the 
discretionary  provisions.  The  revenues 
from  such  full-cost  assessments  must  be 
•collected  and  submitted  to  the  United 
States. 
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1426.24    Reclemrtlon  rt>cMons  end 


(a)  Reclamation  decisions.  (1) 
Decisionmaker  for  Reclamation 's  final 
determinations.  The  appropriate 
regional  director  makes  any  final 
determination  that  these  r^giilations 
require  or  authorize.  If  Reclamation's 
final  determination  is  likely  to  involve 
districts,  or  landholders  with 
landholdings  located  in  more  than  one 
region,  the  Commissioner  designates 
one  regional  director  to  make  that  final 
determination. 

(2)  Notice  to  affected  parties.  The 
appropriate  regional  dii«ctor  will 
transmit  any  final  determination  to  any 
district  and  landholder,  as  appropriate, 
whose  rights  and  interests  are  directly 
affected. 

(3)  Effective  date  for  regional    • 
director's  final  determinations.  A 
regional  director's  decisions  will  take 
efiiect  the  day  after  the  expiration  of  the 
period  during  which  a  person  adversely 
affected  may  file  a  notice  of  appeal 
unless  a  petition  for  stay  is  filed 
together  with  a  timely  notice  of  appeal. 

[b)  Appeal  affinal  determinations.  (1) 
Appeal  Submittal.  Any  district  or 
landholder  whose  rights  and  interests 
are  directly  affected  by  a  regional 
director's  final  determination  can 
submit  a  written  notice  of  appeal.  Such 
notice  of  appeal  must  be  submitted  to 
the  Commissioner  of  Reclamation 
within  30-calendar  days  bom  the  date  of 
the  regional  director's  final 
determination. 

[2]  Submittal  of  supporting 
information.  The  affected  party  will 
have  60-calendar  days  from  the  date  that 
the  regional  director  issues  a  final 
determination  to  submit  a  supporting 
brief  or  memorandimi  to  the 
Conmiissioner.  Hie  Commissioner  tnay 
extend  the  time  for  submitting  a 
supporting  brief  or  memorandum,  if: 

(i)  the  affected  party  submits  a  request 
to  the  Commissioner  in  a  timely 
manner; 

(ii)  the  request  includes  the  reason 
why  additional  time  is  needed;  and 

(iii)  the  Commissioner  determines  the 
appellant  has  shown  good  cause  for 
such  an  extension  and  the  extension 
would  not  prejudice  Reclamation. 

(3)  Requests  for  stay  of  the  final 
determination  pending  appeal,  (i)  The 
Commissioner  will  determine  whether 
to  stay  a  regional  director's  final 
determination  within  30  days  after 
receiving  a  properly  filed  petition  for 
stay  if  the  requesting  party. 

(A)  submits  a  request  for  stay  in 
writing  to  the  Commissioner,  with,  or  in 
advance  of,  the  notice  of  appeal,  and 
states  the  grounds  upon  which  the  party 
requests  the  stay;  and 


(B)  Demonstrates  that  the  harm  that  a 
district  or  landholder  would  suffer  if  the 
Commissioner  does  not  grant  the  stay 
outweighs  the  interest  of  the  United 
States  in  having  the  final  determination 
take  effect  pendii^;  appeal. 

(ii)  A  decision,  or  that  portion  of  the 
decision,  for  which  a  stay  is  not  granted 
will  become  effective  immediately  after 
the  Commissioner  denies  or  partially 
denies  the  petition  for  stay,  or  fails  to 
act  within  30  days  after  receiving  the 

request. 

fiii)  A  Commissioner's  decision  on  a 
petition  for  a  stay  or  any  other 
Commissioner  decision  is  appealable. 

(c)  Appeal  of  Commissioner's 
decision.  (1)  Appeal  to  the  Office  of 
Hearing  and  Appeals.  A  party  can 
appeal  the  Conmiissioner's  decision  to 
the  Secretary  by  writing  to  the  Director, 
Office  of  Hearings  and  Appeals  (OHA). 
U.S.  Department  of  the  Interior.  For  an 
appeal  to  be  timely,  OHA  must  receive 
the  appeal  within  30-calendar  days  from 
the  date  of  rnaiting  of  the 
Commissioner's  decision. 

(2)  Rules  that  govern  appeals  to  OHA. 
43  CFR  Part  4,  Subpart  G,  and  other 
provisions  of  43  CFR  Part  4.  where 
applicable,  govern  the  OHA  appeal 
process,  except  for  the  accrual  of 
imderpayment  interest  as  specified  in 
paragraph  (e)  of  this  section. 

[djEffective  date  of  an  appeal 
decision.  Reclamation  will  apply 
decisions  made  by  the  Conunissioner  or 
by  OHA  under  paragraphs  (b)  and  (c)  of 
this  section  as  of  the  date  of  the 
violation  or  other  problem  that  was 
addressed  in  the  regional  director's  final 
determination.  If,  during  the  appeal 
process,  irrigation  water  has  been 
delivered  to  land  subsequently  foimd  to 
be  ineligible,  for  other  than  RRA  forms 
submittal  violations,  the  compensation 
rate  may  be  applied  to  such  deliveries 
retroactively. 

(e)  Accrual  of  interest  on 
underpayments  during  appeal.  Interest 
on  any  imderpayments,  as  provided  in 
§  426.21,  continues  to  accrue  during  an 
appeal  of  a  regional  director's  final 
determination,  an  appeal  of  the 
Commissioner's  decision,  or  judicial 
review  of  final  agency  action. 
Underpayment  interest  accrual  will 
continue  even  during  a  stay  imder 
paragraphs  (b)(4)  or  (c)(3)  of  this  section. 

(f)  Status  of  appeals  made  prior  to  the 
effective  date  of  these  regulations.  (1) 
Appeals  to  the  Commissioner  of  a 
regional  director's  final  determination 
which  were  decided  by  the 
Commissioner  or  his  or  her  delegate 
prior  to  the  efiiective  date  of  these 
regulations  are  hereby  validated. 

(2)  Appeals  to  the  Commissioner  of 
fifml  determinations  made  by  a  regional 


director  and  appeals  to  CMA,  w^ch  are 
pending  on  appeal  as  of  the  efEsctive 
date  of  these  regulations  wiU  be 
processed  and  decided  in  accordance 
with  the  regulations  in  effect 
immediately  prior  to  the  effective  date 
of  these  regulations. 

(g)  Addresses.  All  requests  for  stays, 
appeals,  or  other  communications  to  the 
United  States  under  this  section  must  be 
addressed  as  follows: 

(1)  Commissioner,  Bureau  of 
Reclamation,  1849  C  Street  N.W.,  MS- 
7060-MIB,  Washington,  D.C  20240. 
telephone  (202)  20&-4157. 

(2)  Director,  Office  of  Hearing  and 
Appeals.  Department  of  the  Interior. 
4015  Wilson  Boulevard,  Room  1103; 
Ballston  Tower  No.  3;  Arlington.  VA 
22203. 

f426^    Ractamatlon  audits. 

Reclamation  will  conduct  reviews  of    . 
a  district's  administration  and 
enforcement  of  and  landholder 
compliance  with  Federal  reclamation 
law  and  these  regulations.  These 
revievra  may  include,  but  are  not  limited 
to: 

(a)  Water  district  reviews; 

(b)  In-depth  reviews;  and 

(c)  Audits. 

i426^    S«v««bHlty. 

If  any  provision  of  these  regulations 
or  the  appUcation  of  these  rules  to  any 
person  or  circumstance  is  held  invalid, 
then  the  sections  of  these  rules  or  their 
applications  which  are  not  held  invaUd 
will  not  be  affected. 

2.  Part  427  is  added  as  follows:  - 

PART  427— WATER  CONSERVATION 
RULES  AND  REGULATIONS 

$427.1    Wstwreonserwellon. 

(a)  In  general.  The  Secretary  shall 
encourage  the  full  consideration  and 
incorporation  of  prudent  and 
responsible  water  conservation 
measures  in  all  districts  and  for  the 
operations  by  non-Federal  recipients  of 

.  irrigation  and  municipal  and  industrial 
(M&I)  water  from  Federal  Reclamation 
projects. 

(b)  Development  of  a  plan.  Districts 
that  have  entered  into  repayment 
contracts  or  water  service  contracts 
according  to  Federal  reclamation  law  or 
the  Water  Supply  Act  of  1958,  as 
amended  (43  U.S.Q  390b),  shall-develop 
and  submit  to  the  Bureau  of 
Reclamation  a  water  conservation  plan 
which  contains  definite  objectives 
which  are  economically  feasible  and  a 
time  schedule  for  meeting  those 
objectives.  In  the  event  the  contractor 
also  has  provisions  for  the  supply  of 
M&I  water  under  the  authori^  of  the 
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Water  Supply  Act  of  1958  or  has 
invoked  a  provision  of  that  act,  the 
water  ccmaervatioD  plan  shall  address 
both  the  irrigation  and  M&I  water 
supply  activities. 

(c)  Federal  assistance.  The  Bureau  of 
Redamation  will  cooperate  with  the 
district,  to  the  extent  possible,  in  studies 
to  identify  opportunities  to  augment, 
utilize,  or  ccmserve  the  available  water 
supply. 

Audiority:  5  U.S.Q  301;  5  U.S.C  553;  16 
U.S.C  590y  et  seq.;  31  U.S.C.  9701;  and  32 
Stat.  388  and  all  acts  amendatory  thereof  or 
supplementary  thereto  including,  but  not 
limited  to,  43  U.S.C  390b,  43  U.S.C  390jj.  43 
U.S.C  422a  et  seq.,  and  43  U.S.C  523. 

Amendmenti  Effoctive  January  1, 1097 

PART  426— RULES  AND 
REGULATIONS  FOR  PROJECTS 
GOVERNED  BY  FEDERAL 
RECLAMATION  LAW 

1.  The  authority  citation  for  part  426 
continues  to  read  as  follows: 

Antfaoiity:  Administrative  Procedure  Act, 
60  Stat  237,  5  U.S.C  552:  the  Reclamation 
Refiorm  Act  of  1982,  Pub.  L  97-293,  title  U. 
96  Stat  1263;  as  amended  by  the  Omnibus 
Budget  Reconciliation  Act  of  1987,  Pub.  L. 
100-203;  and  the  Reclamation  Act  of  1902, 
as  amended  and  supplemented  32  Stat.  388, 
(43  U.S.C  371  et  seq.]. 

2.  Effective  January  1, 1997,  §426.10 
is  amended  by  removing  and  reserving 
paragraph  (gj  and  adding  paragraphs  (n) 
through  (q)  to  read  as  follows: 

f  426.10    bifomiatlon  raquifMfMnts. 

(n)  Exemptions  fmm  submitting 
certification  and  reporting  forms.  (1)  A 
landholder  is  exempt  from  submitting 
the  certification  and  reporting  forms 
only  if: 


(i)  The  landholder's  district  has 
Category  1  status,  as  specified  in 
paragraph  (o)  of  this  section,  and  the 
landholder  is  a: 

(A)  Qualified  recipient  who  holds  a 
total  of  240  acres  westwide  or  less;  or 

(B)  Limited  recipient  or  a  prior  law 
recipient  who  holds  a  total  of  40  acres 
westwide  or  less. 

(ii]  The  landholder's  district  has 
Category  2  statvis,  as  specified  in 
paragraph  (o)  of  this  section,  and  the 
landholder  is  a: 

(A)  Qualified  recipient  who  holds  a 
total  of  80  acres  westwide  or  less;  or 

(B)  Limited  recipient  or  a  prior  law 
recipient  who  holds  a  total  or  40  acres 
westwide  or  less. 

(2)  A  wholly  owned  subsidiary  is 
exempted  fit>m  submitting  certification 
or  reporting  forms,  if  its  ultimate  parent 
legal  entity  has  properly  filed  such 
forms  disclosing  the  landholdings  of 
each  of  its  subsidiaries. 

(3)  In  determining  whether 
certification  or  reporting  is  required  for 
purposes  of  this  section: 

(i)  Class  1  equivalency  factors  as 
determined  in  §426.11  shall  not  be 
used;  and 

(ii)  Indirect  landholders  need  not 
coimt  involimtarily  acquired  acreage 
designated  as  excess  by  the  direct 
landowner. 

(o)  District  categorization.  For 
purposes  of  this  section  each  district  has 
Category  2  status,  luiless  the  following 
criteria  have  been  met.  If  the  district  has 
met  both  criteria,  it  will  be  granted 
Category  1  status. 

(i)  The  district  has  conformed  by 
contract  to  the  discretionary  provisions: 
and 

(ii)  The  district  is  current  in  its 
financial  obligations  to  Reclamation. 

(2)  Reclamation  considers  a  district 
current  in  its  financial  obligation  if  as  of 


September  30,  the  district  is  current  in 
its: 

(i)  Financial  obligations  specified  in 
its  contract(s)  with  Reclamation:  and 

(ii)  Payment  obligations  established 
by  the  RRA,  and  these  rules. 

(p)  Application  of  Category  1  stafiu. 
Once  a  district  achieves  Category  1 
status,  it  will  not  be  withdrawn  unless 
the  Regional  Director  determines  the 
district  is  not  current  in  its  financial 
obligations  as  specified  in  paragraph 
(o)(2}  of  this  section.  The  withc&awal  of 
Category  1  status  will  be  effective  at  the 
end  of  the  current  water  year  and  can  be 
restored  onlj^  as  provided  imder 
paragraph  (o)  of  this  section.  With  the 
withdrawal  of  Category  1  status,  the 
district  will  have  a  Category  2  status 
with  the  associated  80-acre  RRA  forms 
submittal  exemption  for  qualified 
recipients. 

(q)  Submissions  by  landholders 
holding  land  in  both  a  Category  1 
district  and  a  Category  2  district.  If  a 
qualified  recipient  holds  land  in  a 
Category  1  district,  then  the  240-acre 
forms  threshold  will  be  applicable  in 
^^^^determining  if  the  landholder  must 
\       submit  a  certification  form  to  that 

Category  1  district.  If  the  same  qualified 
recipient  also  holds  land  in  a  Category 
2  district,  then  the  80-acre  forms 
threshold  will  be  applicable  in 
determining  if  the  landholder  must 
submit  a  certification  form  to  the 
Category  2  district. 


$426.10    [Ar 

3.  EfEactive  January  1, 1997,  in 
§  426.10(e),  the  reference  to  "paragraphs 
(f)  and  (g)  of  this  section"  is  revised  to 
read  "paragraphs  (f)  and  (n)  of  this 
section." 

[FRDoc.  96-31904  Filed  12-13-96;  10:31  am) 
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D9ARTMEIIT  OF  THE  mreraoR 

Bursau  of  Redamatfon 

43  CPR  Part  426 
WN1006  AA88 

Acreage  Umltation  "   ' 

AQCNCY:  Bureau  of  Reclamation, 

Interior. 

ACTION:  Advance  notice  of  proposed 

rulemaking. 

SUMMARY:  This  advance  notice  of 
proposed  rulemaking  requests  public 
ctHnment  on  possible  revisions  to 
existing  rules  and  regulations  regarding 
acreage  limitation  provisions  of  the 
Reclamation  Reform  Act  of  1982  (RRA). 
During  the  recently  completed  RRA 
rulemaking  published  in  today's 
Federal  ILq^rter.  the  Department  of  the 
IntMior  (Department)  received  a  number 
of  cammoits  regarding  the  compliance 
of  cntain  large  trusts  with  the  acreage 
limitation  provisions  of  the  RRA. 
Comments  expressed  a  variety  of 
viewpoints,  including  the  assertion  that 
some  trusts  with  landholdings  (owned 
or  leased  land)  in  excess  of  960  acres 
may  drcimivent  the  requirements  of 
Federal  reclamation  law.  The 
Department  seeks  comment  on  this 
issue  as  specified  below.  In  addition, 
the  Department  also  hopes  to  obtain  the 
views  of  interested  parties  on  the  extent 
of  the  Department's  statxitory  authority 
to  address  matters  described  below. 
DATES:  Written  comments  on  this 
advance  notice  of  proposed  rulemaking 
must  be  received  by  the  Bureau  of 
Reclamation  by  Match  18, 1997. 
ADDRESSES:  Mail  written  comments  to 
the  Commissiona''s  Office,  Bureau  of 
Reclamation,  1849  C  Street  N.W., 
Waslungton.  D.C  20240. 
FOR  FURfHER  MFORMATXJN  OONTACT: 
Steven  Richardson,  Bureau  of 
Reclamation,  Mail  Code  W-1500, 1849 
C  Street,  N.W.,  Washington.  D.C  20240, 
telephone  (202)  208-4291. 

SUPFtEMBfTARY  INFORMATION: 

Baclcground 

The  RRA  modernized  Federal 
reclamation  law,  while  retaining  the 
principle  of  limiting  the  benefits  of 
receiving  federally  subsidized  water  to 
farmers  with  relatively  small 
landholdings.  The  RRA  adjusted  the 
acreage  limitations  for  farms  eligible  to 
receive  subsidized  water.  This  change 
was  intended  to  facilitate  modem 
£arming  practices  and  to  limit  nonfull- 
cost  water  deliveries  generaUy  to 
landhoIdiQg^  of  960  acres  or  less,  rather 
than  the  ifiO^cres  established  by  the 


Reclonation  Act  of  1902.  The  RRA 
provides  a  niunber  of  exceptions  to  the 
960-acre  limitation.  One  of  these, 
section  214  of  the  RRA,  provides  that 
the  acreage  limitation  provisions  do  not 
apply  to  lands  held  in  trust,  if  certain 
criteria  are  met. 

In  1983,  the  Bureau  of  Reclamation 
(Reclamation)  adopted  rides 
implementing  the  RRA's  trust 
provisions  (43  CFR  Part  426).  The  1987 
rules  required  that  trust  agreements 
must:  (a)  be  in  writing,  (b)  be  approved 
by  the  Secretary  of  the  Interior,  (c) 
identify  the  beneficiaries,  and  (d) 
describe  the  interest  of  the  beneficiaries. 
In  December  1988,  the  rules  were  again 
revised  to  incorporate  amendments  to 
the  RRA  contained  in  the  Omnibus 
Budget  Reconciliation  Act  of  1987  (Pub. 
L.  100-203).  These  amendments 
addressed  treatment  of  revocable  trusts, 
amonfi  other  issues. 

Under  current  Reclamation  policy. 
Reclamation  generally  attributes  land 
held  by  a  trust  to  the  beneficiaries  of 
that  trust.  For  example,  the  current 
regulations  permit  large  landholdings  in 
excess  of  960  acres  held  in  trust  to  be 
operated  as  one  &rm  and  to  receive 
nonfull-cost  water  as  Img  as  no 
beneficiaries  to  whom  land  has  been 
attributed  exceed  their  acreage 
limitations.  Current  regulations  do  not 
distinguish  between  ^nily,  financial 
institution,  and  estate  planning  trusts  on 
the  one  hand,  and  certain  other  large 
trusts  created  after  1982  that  appear  to 
some  to  be  designed  specifically  to 
avoid  the  acreage  limitation  provisions 
of  Federal  reclunation  law. 

The  Department  published  in  the 
Federal  Register  on  April  3, 1995,  (63 
FR 16922,  Apr.  3, 1995)  a  notice  of 
proposed  rulemaking  on  the  acreage 
umitation  provisions  and  received 
hundreds  of  comments  fit>m  the  public. 
The  final  role  on  acreage  limitations  (43 
CFR  Part  426)  is  published  in  today's 
Fedntd  Register.  This  final  rule  makes 
no  substantive  change  in  the  treatment 
of  trusts. 

The  proposed  rule  sought  to  address 
outstanding  concerns  raised  by  some 
members  of  the  public  regarding 
compliance  by  large  trusts  with  the 
acreage  limitation  requirements  of  the 
RRA  and  other  as  yet  unregulated  forms 
of  land  holding,  llie  proposed  rule 
would  have  amended  the  definition  of 
what  constitutes  a  lease  for  purposes  of 
the  acreage  limitation  requirements  of 
the  RRA.  Reclamation  treats  large  farm 
operations  as  leases,  subject  to  the 
acreage  limitation  requirements,  if  the 
operator  assimies  the  economic  risk  of 
the  fanning  enterprise  and  has  use  or 
possession  of  the  land.  By  contrast,  the 
proposed  rulemaking  focused  on 


possession  of  the  land.  Under  that 
proposed  change,  if  someone  other  than 
the  landowner  had  possession  of  the 
land,  then  Reclamation  would 
determine  that  a  lease  subject  to  the 
acreage  limitation  provisions  existed 
regardless  of  whether  that  person  or 
entity  also  assumed  the  economic  risk. 
One  of  the  effects  of  the  proposed  rule 
may  have  been  to  treat  certain  operators  " 
of  land  held  in  trust  as  lessees. 
Based  upon  comments  on  the 
proposed  rulemaking.  Reclamation  has 
determined  that  the  proposed  provision 
altering  the  definition  of  a  lease  is  an 
inadequate  means  of  addressing  the 
concerns  about  compliance  witn  the 
acreage  limitatiaQ  provisions  of  the  RRA 
and  could  have  produced  unintended 
consequences.  Many  comments  fiom  the 
public  raised  concerns  about  the  effects 
of  such  a  change  on  custom  service 
providers,  specialty  services,  and 
lenders  among  othere.  Still  others  noted 
that  the  proposed  change  could  be 
easily  avoidbd.  Given  the  widely 
divergent  views  and  the  complexity  of 
this  issue,  this  advance  notice  of 
proposed  rulemaking  seeks  further 
public  comment  on  the  matter. 

Summary  of  Proposal 

The  treatment  of  trusts  under  the  RRA 
can  significantly  affect  how  much 
acreage  in  a  given  ferming  arrangement 
is  eligible  for  nonfull-cost  water.  Many 
family  farms,  trust  departments  of 
financial  institutions,  and  others  use 
trusts  for  estate  planning  and  other 
purposes  unrelated  to  acreage 
limitations.  Section  214  of  the  RRA, 
contemplating  these  legitimate  trust 
piuposes,  provides  that  lands  held  in 
trust  and  meeting  certain  criteria  are  not 
subject  to  acreage  limitations.  Thus  sudi 
trusts  are  eligible  to  receive  nonfull-cost 
water  from  Reclamation  projects. 
Following  the  enactment  of  the  RRA, 
however,  some  holders  of  large  ferms 
created  trusts,  transferred  their 
landholdings  to  those  trusts,  and 
continued  to  receive  noniull-cost  watw 
without  regard  to  the  traditional 
purposes  for  trusts  that  Congress  may 
have  contemplated  in  adopting  section 
214. 

Reclamation's  comprehensive 
February  1991  review  of  RRA 
implementation  contains  the  most 
recently  published  data  on 
administration  and  enforcement  of  RRA 
through  1990.  According  to  this  review, 
out  of  a  total  of  550  trust  arrangements, 
only  35  trusts  (primarily  in  California. 
Arizona,  and  Washington)  held  more 
than  960  acres.  Thus,  the  vast  majority 
of  the  550  trusts  were  found  to  be  well 
within  the  RRA's  acreage  limitations. 
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To  address  the  issue  of  large  trusts  in 
excess  of  960  acres  that  may  circumvent 
acreage  limitatiens,  the  Department 
invites  comments  and  sug^stions  on: 

•  Whether  to  limit  nonlull-cost  water 
deliveries  to  large  trusts  with 
landholdings  in  excess  of  960  acres  (or 
other  appUcable  acreage  thresholds 
under  the  RRA); 

•  The  criteria  used  to  determine 
whether  landholdings  in  excess  of  960 
acres,  operated  under  a  trust 
arrangement,  should  be  eligible  to 
receive  nonfull-cost  water  deliveries; 

•  Whether  nonfull-cost  water 
deliveries  to  such  landholdings  are  ■ 
consistent  with  the  principles  of  Federal 


reclamation  law  and  sound  public 
policy  and,  if  not,  how  to  implement  a 
limit  on  such  deliveries: 

•  What  procedures  might  ensure 
fairness  in  transition  to  new  rules  that 
would  limit  large  trusts  to  960  acres  for 
nonfull-cost  water,  and  what  safeguards 
would  be  necessary  to  avoid  such  trusts 
from  adopting  some  other  3S  yet 
unregulated  form,  to  escape  acreage    ^. 
limitations;  and 

•  Theextent  of  the  Department's 
statutory  authority  to  address  these 
issues,  including,  the  extent  of  the 
Department's  legal  authority  to  regulate: 
(a)  future  trusts,  (b)  trusts  established 


from  1982  to  the  present,  add  (c)  trusts 
established  prior  to  1982. 

By  seeking  public  comment.  Interior 
hopes  to  receive  input  and  suggestions 
that  will  better  enable  the  Department  to 
ensure  compliance  wit  the  acreage 
limitation  provisions  by  large  trusts  and 
other  forms  of  landholdings  in  excess  of 
960  acres. 

Dated:  December  11, 1996. 
Patricia  J.  BaMka. 

Assistant  Secretary,  Water  and  Science. 

(FR  Doc.  96-31905  Piled  12-13-96;  10:31 
am) 
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OPnOE  OF  QOVeflNMENT  ETIflCS 

5CFRPart2S40 
nN3ao»-AA« 

liilwpumion,  ExMRpdons  tnd  Wilvar 
Ckiktano*  Conoaming  18  UJS.C.  206 
(Ada  AffaeUng  a  Paraonal  RnancW 


AGENCY:  Office  of  Government  Ethics 

(OGE). 

action:  Final  rule. 


;  The  Office  of  Govonment 
Ethics  is  iyniing  a  final  nde  describing 
drcumstanoee  under  which  the 
prohibitians  contained  in  18  U.S.C 
208(a)  would  be  waived.  Section  208(a) 
prohiUts  emplo^^ees  of  the  executive 
branch  from  participating  in  an  official 
capacity  in  particular  matters  in  which 
they,  or  certdn  persons  or  entities  with 
i^iom  they  have  specified  relationships, 
have  a  financial  interest.  Section  208(b) 
of  title  18  permits  waivers  of  theee 
prohibitions  in  certain  cases.  First, 
secti<m  208(b)(1)  permits  agencies  to 
exempt  employees  on  a  caae-by-case 
basis  from  the  disqualificatidn 
provisions  of  section  208(a).  Similariy, 
section  208(b)(3)  permits  agencies  to 
waive,  in  certain  cases,  the 
disqualification  requirement  that  would 
apply  to  special  GtAremment  employees 
serving  on  a  Fednal  advisory 
committee.  Finally,  under  section 
208(b)(2),  the  Office  of  Government 
Ethks  hai  the  authraity  to  promulgate 
executive  branchwide  regulations 
describing  financial  interests  that  are 
too  remote  or  inconsequential  to 
warrant  disqualification  pursuant  to 
sectitm  208(a).  This  final  regulation 
describes  diose  fin«nri«l  interests.  It 
also  provides  guidance  to  agencies  on 
the  foctors  to  consider  when  issuing 
individual  waivers  under  section  208 
(b)(1)  or  (b)(3). 

EFFECTIVE  DATE:  January  17. 1997. 
FOR  FURTHER  ilFORMATION  CONTACT: 
Marilyn  L.  Glynn,  Office  of  Government 
Ethics,  telephone:  202-208-8000,  TDD: 
202-208-8025;  FAX:  202-208-8037. 

8UPPLB«fTARY  aiFORMATION: 

L  Rulemaking  History 

On  September  11, 1995,  the  Office  of 
Government  Ethics  (OGE)  published  for 
comment  a  proposed  rule  to  establish 
exemptions  under  18  U.S.C  208(b)(2] 
from  the  prohibition  in  the  conflict  of 
interest  statute  at  section  208(a).  See  60 
FR  47208-47233  (part  II  of  the 
September  11, 1995  daily  FR  issue).  In 
part,  the  proposed  rule  also  provided 
guidance  to  agencies  on  issuing 
individual  waivers  of  the  conflict  of 


:  prohifaition  under  18  U.S.C 
20e(b)(l)  and  (bX3).  and  on  Intarpreting 
■action  208  generally. 

The  proposed  rule  was  issued 
pursuant  to  18  U.S.C  208(d)(2)  wdiich 
directs  OCE,  after  consultation  with  the 
Attorney  General,  to  adopt  uniform 
regulations  exempting  financial 
interests  from  the  applicability  of  ' 
section  208(a)  for  aU  or  a  portion  ofdie 
executive  branch,  and  to  provide 
guidance  on  the  types  of  interests  that 
may  be  waived  on  an  individual  basis. 
Prior  to  1989,  the  authority  to 
promulgate  regulations  implementing 
the  previous  version  of  section  208(b)(2) 
resided  in  the  individual  agencies  as  to 
their  own  respective  emplojrees. 
However,  the  Ethics  Reform  Act  of  1989 
(Pub.  L.  No.  101-194).  as  amended, 
amended  18  U.S.C.  208  to  eliminate  the 
authority  of  individual  agencies  to 
adopt  agencyvride  regulatory 
exemptions  and  granted  branchMride 
authority  to  OGE. 

The  Giffice  of  Govenunent  Ethics  also 
published  an  interim  rule  on  August  28, 
1995  which  established  a  single 
exemption  under  18  U.S.C.  208(b)(2)  for 
finanrial  interests  that  arise  from 
Federal  Government  salary  and  benefits 
or  from  Social  Security  or  veterans' 
benefits.  See  60  FR  44706-44709  (part 
DC  of  the  August  28. 1995  daily  FR 
issue).  The  interim  rule,  whidi  became 
efiiective  on  the  date  of  publication,  was 
codified  at  that  time  at  5  CFR  2840.101. 
However,  the  exemption  in  (he  interim 
rule  was  also  republished  for 
consideration  as  part  of  the  proposed 
rule  at  5  CFR  2640.203(d)  published  on 
Septembw  11. 1995.  This  single 
exemption  is  recodified  in  this  final  rule 
at  5  CFR  2640.203(d).  Comments 
received  on  the  interim  rule  were 
consolidated  with,  and  considered  along 
with  conunents  received  on  the 
proposed  rule. 

Ine  proposed  rule  and  the  interim 
rule  each  provided  a  60-day  comment 
period  and  invited  comments  by 
agencies  and  the  public.  Timely  ..-,  >  -''' 
comments  were  received  from  25     ' 
sources.  After  carefully  considning  all 
comments  and  making  appropriate 
modifications,  the  Office  of  Government 
Ethics  is  publishing  this  final  rule  after 
consultation  with  the  Office  of 
Personnel  Management  and.  pursuant  to 
section  201(c)  of  Executive  Order  12674, 
as  modified  by  E.0. 12731,  after 
obtaining  the  concurrence  of  the  :: 
Department  of  Justice.  *;»,  <4 

n.  Summary  of  Comments 

All  of  the  comments  received  were 
from  executive  iHanch  Departments  and 
agencies,  including  two  from  agency 
Inspectors  General.  Many  commented 


en  several  difiiBrent  sections  of  the 
proposed  rule.  The  Office  of 
Go^nnnment  Ethics  has  considered  each 
nrwnfimnt  submitted  by  each  commmter 
and  those  determined  to  be  significant 
are  discussed  below  in  the  context  of 
the  particular  subparts  or  sections  to 
which  they  pertain.  We  have  not 
specifically  discussed  comments  that 
were  either  generally  laudatory  or 
generally  critical,  either  of  style  or  of 
substantive  contoit,  or  that  ofiiared 
editorial  suggestions  or  suggestions 
regarding  format  that  would  not  afiect 
meaning.  In  addition,  we  have  not 
spedfioally  discxissed  comments  that 
were  plainly  unreasonable  or  that 
exhibited  a  clear  misimderstanding  of 
the  purpose  or  language  of  the  proposed 
regulation  or  of  section  208.  The 
following  comments  &11  within  these 
latter  categories:  assertions  that  certain 
types  of  interests  (such  as  Government 
securities)  do  not  raise  section  208 
implications  for  any  Government 
employees;  statements  that  certain 
exemptions  insult  Federal  employees  by 
suggesting  that  performance  of  official 
duties  could  violate  a  criminal  law;  and 
statements  that  section  208  applies  only 
to  particular  matters  involving  specific 
parties.  We  have  also  not  addrened 
comments  that  have  been  rendered 
in^plicable  by  changes  to  the 
regulation  which  have  been  made  for 
other  reasons,  or  that  merely 
recommended  revisions  to  examples 
describing  agency  programs.  Finally,  we 
have  not  addressed  comments  that  call 
for  a  discussion  of  section  208  generally, 
hut  that  are  not  related  to  any  particular 
provision  of  the  regulation. 

A  number  of  commenters  were 
geiserally  satisfied  with  the  approach 
taken  in  the  proposed  rule  in  describing 
the  exemptions.  Most  of  these 
oommentOTs  indicated  that  the  rule  as 
proposed  would  resolve  some  long- 
standing issues  and  that  it  woiild 
address  most  of  the  situations  in  which 
agencies  have  been  routinely  issuing 
waivers  imder  section  208(b)(1)  or 
(b)(3).  A  fewer  number  of  commenters 
were  generally  critical  of  the  rule,  dting 
its  complexity  and  its  attempt  to  devise 
exemptions  that  apply  in  situations  that 
do  not  concern  a  ma)ority  of  executive 
branch  employees.  To  address  these 
concerns,  some  of  the  exemptions  were 
rewritten  to  simplify  language.  For 
example,  in  certain  provisions,  the  term 
"direct  or  beneficial  ownership"  was 
deleted  and  replaced  simply  with  the 
term  "ownership."  In  other  exemptions, 
the  term  "any  particular  matter,  whether 
of  general  applicability  or  involving 
specific  parties,"  was  replaced  with  the 
term  "any  particular  matter."  Changes 
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of  this  tjrpe  have  been  made  to  make  the 
rule  easier  to  understand,  and  are  not 
intended  to  change  a  provision's 
substantive  meaning  from  that 
proposed. 

In  addition,  a  few  proposed 
exemptions  were  eliminated  to  reduce 
the  rule's  complexity.  The  deleted 
exemptions  would  have  been  generally 
difficult  to  interpret  and  apply  and  did 
not  appear  to  be  relevant  to  a  ma)ority 
of  employees.  Each  of  these  exemptions 
is  discussed  under  the  relevant  simpart 
below. 

Certain  other  proposed  exemptions 
were  retained  in  this  final  rule  even 
though  they  are  not  relevant  to  a  large 
number  of  employees.  Because 
individual  agencies  no  longer  have 
authority  to  issue  their  own  exemptions, 
this  exemption  rule,  where  possible, 
must  address  conflicts  issues  that  affect 
employees  of  only  a  few  agoicies. 

Finally,  OGE,  in  adopting  this  final 
rule,  has  corrected  a  few  typographical 
enon  and  made  a  few  other  minor 
clarifying  revisions  to  the  rule  as 
proposed. 

General  Comments 

Some  agencies  made  suggestions,  or 
raised  issues,  about  matters  that  did  not 
concern  any  specific  subpart  or 
provision  of  the  regulation.  One  agency 
recommended  that  the  rule  address 
when,  or  imder  what  circumstances,  an 
employee  may  engage  in  transactions 
(such  as  buying  or  selling  stock) 
involving  a  financial  interest  upon 
which  a  particular  agency  matter  will 
have  a  dkect  and  predictable  effect.  The 
Office  of  Government  Ethics  has  not 
made  any  change  in  the  regulation  to 
address  this  comment.  Each  exemption 
appUes  whether  or  not  an  mnployee  is 
engaged  in  a  transaction  that  would 
involve  a  financial  interest  affected  by 
an  agency  matter  in  which  the  employee 
is  participating. 

Another  agency  suggested  that  the 
Preamble  accompanying  the  pro|}osed 
rule  be  preserved  as  part  of  the  final 
regulation  and  incorporated  into  the  text 
of  the  regulation  as  pubUshed  in  the 
Code  of  Federal  Regulations.  The  Office 
of  Government  Ethics  has  not  adopted 
this  suggestion  since  it  would  be 
inappropriate  to  incorporate  narrative 
explanations  of  a  rule  into  the  text  of  the 
rule  itself.  However,  agency  ethics 
officials  and  others  are  free  to  consult 
the  Preamble  of  the  proposed  rule  when 
interpreting  section  208. 

One  agency  asked  OGE  to  explain 
how  the  exemptions  are  intended  to 
"mesh"  with  one  another.  The 
.regulation  permits  an  employee  to  apply 
or  utilize  all  the  exemptions  that  might 
be  applicable  in  a  particular  situation. 


Thus,  for  example,  an  mployee  might 
be  called  upon  to  act  in  a  particular 
matter  afiiscting  a  certain  company.  He 
could  act  in  the  matter  even  if:  (1)  He 
owns  $4,000  worth  of  stock  in  the 
company;  (2)  he  owns  two  diversified 
mutual  funds  that  are  invested  in  the 
company;  and  (3)  his  general  partner 
owns  $100,000  WOTth  of  stock  in  the 
company. 

The  Office  of  Government  Ethics  did 
not  adopt  one  agency's  suggestion  to 
add  a  provision  clarifying  that  the 
impartiality  provisions  in  subpart  E  of 
the  Standards  of  Ethical  Conduct  fat 
Employees  of  the  Executive  Branch  may 
be  applied  even  when  a  regulatory 
exemption  is  appUcable  under  this 
regulation.  As  the  note  in  5  CFR 
2635.501(b)  iadicates,  the  granting  of  a 
statutory  waiver  constitutes  a 
determination  that  "the  interest  of  the 
Govenunent  in  the  employee's 
participation  outweighs  the  concern  that 
a  reasonable  person  may  question  the 
integrity  of  agency  programs  and 
operations." 

Finally,  one  agency  requested  that  the 
finaTrule  become  effective  no  sooner 
than  three  months  after  the  date  of 
publication  so  the  agency  has  adequate 
time  to  inform  employees  of  the  rule's 
existence  and  to  conduct  training  for 
employees.  The  Office  of  Government 
Ethics  does  not  agree  that  the  rule  needs 
a  three-month  effective  date.  Agency 
programs  and  operations  will  not  be 
harmed  if  employees  are  unaware  of  the 
rule's  existence  on  the  date  it  becomes 
effective.  Employees  who  have  not  yet 
been  informed  of  the  exemptions  that 
are  applicable  to  them  will  simply 
continue  to  disqualify  themselves  from 
matters  affecting  their  financial  interests 
until  they  are  advised  of  the  rule's 
provisions.  And,  in  any  case,  agencies 
will  no  doubt  apprise  their  employees 
promptly  of  the  final  rule  once  it 
becomes  effective. 

Subpart  A — General  Provisions 

Section  2640.102    Definitions 

One  agency  ob)ected  to  proposed 

definitions  that  cross-reference  statutes 
imrelated  to  ethics  considerations.  The 
agency  recommended  keeping  each 
definition  self-contained  so  that 
employees  do  not  have  to  consult  other 
sources  to  determine  if  an  exemption 
appUes.  The  Office  of  Government 
Ethics  has  not  adopted  this 
recommendation.  Reiterating  the  text  of 
the  cross-referenced  statutes  would 
complicate  and  lengthen  the  regulation 
considerably.  On  the  other  hand, 
paraphrasing  the  language  of  the 
statutes  might  create  ambiguity  about 
the  meaning  of  certain  definitions. 


Because  this  regulation  establishes   ~ 
exemptions  from  a  criminal  statute,  the 
exemptions  need  to  be  described  with 
specificity. 

An  agency  stated  tiiat  the  term 
"institution  of  higher  education"  did 
not  need  to  be  defined  at  §  2640.102(g) 
as  renumbered  because  it  has  a 
commonly-understood  meaning.  The 
Office  of  Government  Ethics  disagrees. 
The  exemptions  relating  to  such 
institutions  (§  2640.203  (b)  and  (c))  are 
intended  to  apply  in  the  case  of  colleges 
and  universities,  and  other  similar  post- 
secondary  institutions.  Not  all  post- 
secondary  institutions  are  encompassed 
by  the  definition  referenced  at 
§  2640.102(g).  For  example,  profit- 
making  post-secondary  institutions  are 
not  included  in  the  definition  of 
"institution  of  higher  edxication"  at  20 
U.S.C.  1141(a). 

No  changes  have  been  made  in  this 
final  regulation  to  address  a  concern 
expressed  by  one  agency  that  the 
definition  of  "pubficly  traded  seciuity" 
at  §  2640.102(p)  as  proposed 
inadvertently  excludes  securities  issued 
by  Government  entities  such  as  the 
Government  National  Mortgage 
Association.  Most  executive  branch 
employees  would  not  have  a 
disqualifying  financial  interest  in 
Government  securities.  In  the  case  of 
•  employees  who  do  have  a  disqualifying 
financial  interest,  however,  the  Office  of 
Government  Ethics  could  not  determine 
that  a  regulatory  exemption  applicable 
to  every  such  employee  would  be 
appropriate. 

'Technical  corrections  have  been  made 
to  the  proposed  definitions  of  "long- 
term  Fedeial  Government  security"  and 
"short-term  Fedefal  Government 
security"  at  §  2640.102(i).  as 
renumbered  and  §2640.102(s).  In 
addition,  changes  have  been  made  in 
the  proposed  definition  of  the  term 
"diversification"  to  reflect  changes 
made  in  the  exemptions  at  §  2640.201, 
discussed  below.  Finally,  the  term  "unit 
investment  trust"  at  renumbered 
§  2640.102(u)  also  has  been  revised  to 
accommodate  changes  made  in  the 
definition  of  the  term  "diversification." 
The  revision,  however,  does  not  change 
the  substantive  meaning  of  the  term 
"unit  investment  trust" 

Section  2640.103    Prohibition 

Two  agencies  questioned  why  the 
exemptions  were  not  proposed  to  be 
added  to  5  CFR  2635.402  of  the 
Standards  of  Ethical  Conduct  for 
Employees  of  the  Executive  Branch,  and 
why  language  from  that  provision  is 
repeated  in  the  exemption  rule.  The 
Office  of  Government  Ethics  considered 
consohdating  the  exemptions  and 
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interpretations  of  section  208  in  either 
part  2635  or  part  2640.  However, 
changes  could  not  be  made  to  part  2635 
without  significanUy  altering  the 
integrity  of  that  part.  On  the  other  hand, 
the  language  of  §  2635.402  could  not  be 
re[)eated  verbatim  in  part  2640  since 
much  of  it  deals  with  the 
implementation  of  other  parts  of  the 
Standards  of  Ethical  Conduct. 
Accordingly,  OGE  decided  to  repeat  in 
part  2640  as  proposed  and,  as  issued  as 
a  final  rule  in  this  rulemaking 
document,  those  parts  of  §  2635.402  that 
are  relevant  to  the  overall 
implementation  of  section  208.  Where 
language  between  the  two  provisions 
varies,  no  differences  in  interpretation 
are  intended.  However,  OGE  intends  to 
review  the  text  of  §  2635.402  to 
determine  whether  any  language  is 
substantively  inconsistent  with  part 
2640  and  make  any  appropriate 
modifications. 

One  agency  criticized  OGE  for 
describing  in  the  proposed  rule  certain 
particular  matters  as  "particular  matters 
of  general  applicability"  and  stated  that 
use  of  the  term  would  needlessly 
confuse  employees.  On  the  other  hand, 
the  agency  agreed  that  the  term 
"particular  matters  involving  specific 
parties"  is  an  estabhshed  and  useful 
concept.  Another  agency  stated  that 
different  exemptions  for  different  types 
of  matters  (i.e.  those  involving  parties 
and  those  without  parties)  are 
unnecessary.  The  Office  of  Government 
Ethics  believes  that,  in  certain 
circiunstances,  different  exemptions  are 
warranted  for  matters  that  do  not 
involve  specific  parties.  Agencies 
currently  take  these  distinctions  into 
account  when  issiiing  individual 
waivers  under  section  208(b)(1),  and  it 
is  reasonable  to  establish  somewhat 
.broader  regulatory  exemptions  for 
nonparty  particular  matters.  To  address 
concerns  about  the  meaning  of  the  term 
particular  matter  of  general 
applicability,  OGE  has  added  a 
definition,  at  §  2640.102(m)  of  this  final 
rule,  describing  such  matters  as  those 
which  are  focused  on  the  interests  of  a 
discrete  and  identifiable  class  of 
persons,  but  do  not  involve  specific 
parties. 

One  agency  noted  that  it  has 
identified  certain  classes  of  matters  that 
are  not  particular  matters  because  they 
are  not  sufficiently  focused  on  the 
interests  of  a  discrete  and  identifiable 
class  of  persons,  even  though  the 
matters  may  have  some  collateral  effect 
on  identified  persons.  The  agency  asked 
that  OCX  identify  other  matters  that  are 
not  focused  enough  to  be  considered 
particular  matters.  In  the  absence  of 
specific  facts,  OGE  is  unable  to  identify 


such  matters.  For  example,  although  the 
agency  asserted  that  basic  research  is 
not  a  particular  matter,  OGE  believes 
that  a  grant  to  a  university  to  conduct 
such  research  is  a  particular  matter. 
Without  sufficient  specificity  of  this 
type,  it  would  be  misleading  to  state 
conclusively  that  certain  Government 
activities  or  operations  are  not 
particular  matters. 

Several  agencies  commented  on  the 
examples  in  proposed  §  2640.103  that 
illustrate  various  terms  in  section  208. 
One  agency  stated  that  Example  8 
following  §2640. 103(a)(1)  incorrectly 
suggests  that  legislation  can  never 
constitute  a  particular  matter;  another 
suggested  that  a  certain  provision 
dealing  with  charges  for  prescription 
drugs  that  is  in  a  larger  piepa  of  health 
care  legislation  is  not  a  particular  matter 
because  it  a%cts  everyone  in  the  United 
States.  The  Office  of  Government  Ethics 
does  not  disagree  that  some  legislation 
is  narrowly  focused  on  the  interests  of 
a  discrete  and  identifiable  class  of 
persons,  and  would  therefore  be  a 
particxilar  matter.  For  example,  where  a 
particular  provision  in  a  lai^r  piece  of 
legislation  focuses  specifically  on  the 
regulation  of  prescription  drug  prices, 
the  provision  is  focused  on  the  interests 
of  pharmaceutical  companies, 
physicians,  and  pharmacies  and  would 
'  thus  constitute  a  particular  matter. 

One  agency  asked  that  OGE  revise 
Example  2,  and  eliminate  Example  3, 
following  §  2640.103(a)(3)  as  proposed. 
Because  the  requested  revision  would 
change  the  concept  Example  2  was 
intended  to  illustrate,  the  Office  of 
Government  Ethics  did  not  adopt  this 
suggestion.  For  similar  reasons,  OGE  did 
not  eliminate  Example  3.  Although  the 
commenting  agency  stated  that  the 
situation  depicted  in  the  example  is  not 
wholly  realistic,  OGE  believes  the 
example  provides  a  reasonable 
illustration  of  the  meaning  of  the  term 
"direct  and  predictable  effect."  At  the 
suggestion  of  another  agency,  OGE 
revised  Example  4  following 
§  2640.103(a)(3)  to  more  clearly 
illustrate  the  concept  that  section  208 
applies  when  the  Government  matter 
has  a  direct  and  predictable  effect  on  the 
employee's  financial  interest. 

'the  Office  of  Government  Ethics  did 
not  adopt  one  agency's  request  that  the 
regulation  define  the  term  "general 
partner."  The  term  "general  partner" 
does  not  have  a  special  or  unique 
meaning  for  piuposes  of  section  208. 
The  term  has  a  generally  accepted 
meaning  within  the  area  of  pajrtnership 
law. 

Finally,  one  agency  suggested  that 
OGE  revise  proposed  §  2640.103(e)  to 
include  a  statement  noting  that 


resignation  from  an  outside  position  can 
end  a  disqualifying  financial  interest. 
The  Office  of  Government  Ethics  has  not 
revised  the  provision  in  this  final  rule 
because  the  ciirrent  language  of 
§  2640.103(e)  encompasses  divestiture 
of  "other  interestls]"  that  cause 
disqualification  from  participation  in  a 
particular  matter. 

'  Subpart  B — Exemptions  Pursuant  to  18 
U.S.C.  20a(b)(2) 

Section  2640.201    Exemptions  for 
Interests  in  Mutual  Funds,  Unit 
Investment  Trusts,  and  Employee 
Benefit  Plans 

Common  Trust  Fimds 

As  proposed,  the  regulation  at 
§  2640.201(a)  contained  an  exemption 
for  diversified  common  trust  funds.  The 
term  "diversified"  was  defined  in 
reference  to  a  regulation  of  the  Office  of 
the  Comptroller  of  the  Currency,  12  CFR 
9.18,  which  required  common  trust 
funds  maintained  by  State  or  national 
banks  to  be  diversified.  On  December 
21, 1995.  the  Office  of  the  Comptroller 
of  the  Currency  (OCC)  published  a 
proposed  rule  that  would  eliminate  the 
diversification  requirement  for  common 
trust  funds.  See  60  FR  66163,  66170. 
The  Preamble  to  the  proposed  rule 
states  that  the"*   *  *  restrictions  have 
at  times  interfered  with  optimal 
management  of  common  trust  funds 
•   *   '."/d.  at  66170.  If  the  revised 
regulation  OCC  becomes  effective,  there 
will  no  longer  be  any  assurance  that 
common  trust  funds  will  contain  any 
particular  number  or  types  of  assets.  In 
the  absence  of  any  other  standardized 
way  of  determining  whether  such  funds 
will  be  even  minimally  diversified,  the 
Office  of  Government  Ethics  cannot 
conclude,  as  a  regulatory  matter,  that  an 
employee's  interest  arising  from  a  fund 
will  be  remote  and  inconsequential. 
Accordingly,  the  exemption  for  common 
trust  funds  has  been  deleted  from  this 
final  rule. 

Diversified  Mutual  Funds 

Four  agencies  stated  that  the 
exemption  for  diversified  mutual  funds 
proposed  at  §  2640.201(a)  was  too 
complicated  for  the  average  employee  to 
apply  or  for  ethics  officials  to 
implement.  As  proposed,  the  exemption 
would  have  applied  to  mutual  funds 
that  are  diversified  management 
companies  as  defined  in  the  Investment 
Company  Act  of  1940, 15  U.S.C.  80a- 
5(b)(1).  Of  the  four  commenters.  one 
recommended  simply  leaving  the  term 
"diversified"  undefined;  the  second 
advocated  dropping  any  diversification 
requirement;  the  third  recommended 
linidi^  the  definition  of  diversification 
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to  sector  mutual  funds;  and  the  fourth 
recommended  that  the  exemption  apply 
simply  to  publicly  traded  mutual  funds. 

Six  agencies  expressed  particular 
concern  that  the  proposed  definition  of 
diversified  mutual  fund  (as  well  as  the 
definition  for  diversified  common  trust 
fund,  unit  investment  trust,  and 
employee  benefit  plan)  would  not  be 
consistent  with  the  definition  of 
Excepted  Investment  Fund  (EIF),  as  that 
term  is  used  for  purposes  of  financial 
reporting.  These  agencies  expressed  the 
view  that  employees  would  be  confused 
and  frustrated  by  dealing  with  different 
definitions  of  diversification.  Three  of 
the  agencies  suggested  that  we  modify 
EIF  reporting  requirements  to  make 
them  consistent  with  the  diversification 
standards  in  the  exemption  rule. 
Another  agency  suggested  that  the  EIF 
standards  be  adopted  in  the  exemption 
rule,  while  a  third  agency  exptressed  no 
prSference  for  either  approach  as  long  as 
the  standards  would  be  made 
consistent. 

Based  on  these  concerns,  the  Office  of 
Government  Ethics  has  decided  to 
revise  the  definiticm  of  "diversified"  as 
that  term  is  used  in  §  2640.201(a)  in 
connection  with  mutual  funds. 
Accordingly,  the  term  "diversified"  in 
§  2640.102(b)  of  this  final  rule  now 
states  that  "diversified  means  that  the 
fund  *  *  *  does  not  have  a  stated 
policy  of  concentrating  its  investments 
in  any  industry,  business,  single  country 
other  than  the  United  States,  or  bonds 
of  a  single  State  within  the  United 
States."  In  other  words,  the  exemption 
for  diversified  mutual  funds  applies  to 
all  mutual  funds  except  sector  mnds. 
An  agency  employee  or  ethics  official 
can  determine  if  a  fund  is  a  sector  fund 
by  reading  the  prospectus,  or  by  calling 
a  broker  or  fund  manager.  Often,  it  is 
possible  to  learn  whether  a  fund  is  a 
sector  fund  simply  from  the  fund's 
name  (i.e.  Vanguaid  Specialized 
Portfolios:  Healthcare).  In  any  event,  a 
fund's  concentration  policy,  if  any,  is 
required  under  Securities  and  Exchange 
Commission  (SEC)  regulations  to  be 
described  in  the  prospectus. 

The  Office  of  Government  Ethics  has 
not,  however,  revised  the  definition  of 
the  term  "mutual  fund"  as  proposed  at 
§  2640.102(1)  and  which  is  now  in 
renumbered  §  2640.102(k)).  In  order  for 
the  exemption  to  apply,  the  mutual  fund 
must  still  be  a  true  fund,  i.e.  a 
management  company  registered  under 
the  Investment  Company  Act  of  1940,  as 
amended,  15  U.S.C.  80e-l  etseq. 
Informal  collections  of  stocks,  bonds 
and  similar  holdings,  such  as  family 
trusts,  are  not  mutual  funds  because 
they  are  not  registered  management 
companies. 


The  Office  of  Government  Ethics  has 
not  adopted  recommendations  to  make 
the  definition  of  the  term  diversified 
mutual  fund  the  same  as  the  definition 
of  Excepted  Investment  Fimd  (EIF)  as 
that  term  is  used  in  5  CFR  2634.310(c) 
for  purposes  of  financial  reporting.  As 
explained  in  the  Preamble  to  the 
proposed  rule,  using  the  niunerical 
standards  of  the  EIF  definition  (no  more 
than  5%  of  a  fund's  portfolio  invested 
in  any  one  issuer  nor  more  than  20%  in 
any  particular  economic  or  geographic 
sector)  would  be  impractical  and 
burdensome  because  mutual  fund  assets 
continuously  change  and  because 
employee  participation  in  particular 
matters  typically  occurs  on  continuing 
basis  over  time.  Use  of  a  numerical 
standard  is  not  a  problem  for  purposes 
of  financial  reporting  because  whether 
an  asset  is  an  EIF  for  those  purposes  is 
a  determination  that  must  be  made  only 
once  a  year.  And,  relying  on  the 
alternative  definition  of  the  term 
Excepted  Investment  Fund  (Le.  that  the 
fund  is  publicly  traded)  does  not 
advance  conflicts  of  interest  concerns 
because  publicly  traded  assets  may  still 
raise  questions  about  conflicts  of 
interest.  The  Office  of  Government 
Ethics  has  not  yet  determined  whether 
it  will  seek  to  revise  the  definition  of 
Excepted  Investment  Fund  to 
correspond  with  the  term  diversified 
mutual  fund  as  it  is  used  in  this 
regulation.  Any  such  revision  might 
require  Congressional  action,  since  the 
standards  for  determining  whether  a 
widely  held  investment  fdnd  is  an 
Excepted  Investment  Fimd  are  statutory. 
See  5  U.S.C.  app.,  section  102(f)(8)  of 
the  Ethics  in  Government  Act 

Two  agencies  objected  to  the  fact  that 
the  exemption  for  diversified  mutual 
funds  was  proposed  to  apply  to 
employees  of  all  agencies.  Oiie  agency 
recommended  that  the  rule  permit 
individual  agencies  to  decide  whether 
to  allow  employees  of  their  agencies  to 
apply  the  mutual  fund  exemption.  The 
other  agency  suggested  that  it  be 
allowed  to  limit  applicabihty  of  the 
exemption  where  the  fund  is  an 
international  regional  fund  (e.g.  the 
Pacific  Basin  Fund)  and  the  employee  ' 
has  duties  focused  on  the  region  in 
question.  The  Office  of  Government 
Ethics  has  not  revised  §  2640.201(b)  in 
this  final  rule  in  response  to  these 
comments.  OGE  believes  it  is 
inappropriate  to  permit  certain  agencies 
to  limit  the  applicability  of  these 
exemptions.  The  exemptions  are 
devised  with  the  assumption  that  the 
financial  interests  described  are  "remote 
or  inconsequential"  in  the  case  of  all 
executive  branch  employees.  Of  course. 


particular  agencies  might  want  to 
consider  whether  they  vnsh  to  prohibit 
the  holding  of  certain  sector  funds  by 
employees  in  their  agency  supplemental 
standards  of  ethical  conduct  regulations. 
See  5  CFR  2635.105. 

Sector  Mutual  Funds 

Six  agencies  commented  on  various 
aspects  of  §  2640.201(b)  of  the  proposed 
rule  dealing  with  sector  mutual  funds. 
Of  these,  one  agency  specifically 
endorsed  the  definition  of  "sector 
mutual  fund"  as  that  term  is  used  in 
proposed  §  2640.201(b).  Another 
agency,  however,  characterized  the 
proposed  definition  as  too  imprecise, 
and  appeared  to  recommend  that  OGE 
devise  a  numerical  standard  for 
determining  whether  a  fund 
concentrates  in  a  particular  sector.  The 
Office  of  Government  Ethics  did  not 
adopt  this  suggestion.  Because  fund 
managers  often  buy  and  sell  holdings  on 
a  daily  basis,  it  would  be  practically 
impossible  for  employees  to  determine 
the  composition  of  a  particular  fund 
with  any  certainty  on  a  particular  date. 
Moreover,  determining  whether  a  fund 
meets  the  present  definition  of  sector 
mutual  fund  should  be  less  burdensome 
for  employees  because  it  does  not 
require  them  to  undertake  any 
niunerical  calculations.  Employees 
simply  have  to  determine  whether  the 
fund  has  a  policy  of  concentration.  As 
discussed  above,  SEC  regulations 
require  a  mutual  fund  manager  to 
disclose  such  a  policy,  if  any,  in  the 
fund's  prospectus. 

Two  other  agencies  stated  that  sector 
mutual  funds  should  be  totally  exempt 
£rom  the  prohibition  in  section  208. 
These  agencies  argued  that  the  proposed 
exemption  for  sector  funds  is  too 
difficult  to  administer  and  would 
effectively  bar  employees  from  investing 
in  sector  funds  with  holdings  related  to 
the  activities  of  their  agencies.  Both  . 
agencies  theorized  that  other  agMides  ' 
that  disagreed  with  their  propc^ed 
approach  could  simply  bar  employees, 
in  their  agency  supplemental  standards 
regulations,  finm  holding  sector  funds. 
The  Office  of  Government  Ethics  has  not 
adopted  these  recommendations,  since 
OGE  cannot  reasonably  determine  that 
the  interests  of  every  executive  branch 
employee  in  the  holdings  of  a  sector 
mutual  fund  are  remote  and 
inconsequential  for  every  particular 
matter  in  which  he  or  she  might 
participate.  For  example,  an  employee 
of  an  executive  branch  agency  who 
invests  in  an  enei^-related  sector  fund 
might  direct  his  staff  to  draft  a 
regulation  rescinding  cntain 
requirements  relating  to  the  disp>osa]  of 
hazardous  waste  materials.  The  effect  of 
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the  new  regulatian  would  be  to 
si^iificantly  reduce  outlays  that  utility 
companies  have  to  make  to  comply  with 
regulatory  requirements.  As  a  resiilt.  the 
companies'  profits  would  increase,  and 
the  corresponding  value  of  funds  that 
invest  in  the  companies  would  also 
increase.  Under  these  circumstances, 
OGE  could  not  say  that  the  employee's 
interest  would  be  remote  or 
inconsequential.  Of  course,  the  section 
208  issue  would  not  arise  if  the  holding 
was  prohibited  by  an  agency 
supplemental  regulation.  However,  OGE 
cannot  compel  agencies  to  adopt,  in 
their  supplemental  agency  standards 
regulations,  prohibitions  on  hoFding 
sector  mutual  funds.  Moreover,  many 
agencies  do  not  choose  to  issue 
supplemental  standards. 

Employee  Benefit  Plans 

A  few  agencies  submitted  comments 
on  the  proposed  exemption  for 
employee  benefits  plans  at 
%  2840.201(c).  The  Office  of  Government 
Ethics  did  not  adopt  one  agency's 
suggestion  that  the  requirement  for  an 
independent  trustee  in 
§  2640.201(c)(1)  iii)(A)  as  pcoposed  be 
eliminated.  The  OfiSce  of  Government 
Ethics  beUeves  that  a  plan's  trustee 
should  be  independent  of  the  plan's 
sponsor,  or  at  least  be  a  registered 
investment  advisor,  to  insure  that 
investment  selections  are  made  without 
regard  to  the  plan  sponsor's  relationship 
with  the  employee. 

Two  agencies  objected  to  the 
inclusion  of  the  Thrift  Savings  Plan  for 
Federal  employees  in  the  list  of 
employee  banefit  plans  covered  by  the 
exemption  at  proposed  §  2640.201(c). 
One  of  the  agencies  stated  that  the  class 
of  persons  affected  by  a  matter  which 
involves  the  Thrift  Plan  is  so  large  that 
any  such  matter  could  not  be  considered 
a  particular  matter.  The  Office  of 
Government  Ethics  does  not  agree  with 
this  view.  Employees  who  have  invested 
in  the  Thrift  Savings  Plan  are  a  discrete 
and  identifiable  class  of  persons  for 
purposes  of  section  208.  The  agency 
alternatively  argued,  as  did  one  other 
agency,  that  the  Thrift  Plan  would  be 
covered  by  the  exemption  for  interests 
arising  from  Government  salary  and 
benefits  at  §  2640.203(d)  as  proposed. 
While  OGE  does  not  disagree  that  the 
Thrift  Plan  would  be  covered  by  the 
exemption  at  §  2640.203(d),  to  avoid  any 
misimderstanding,  OGE  has  not  revised 
the  regulation  in  this  regard  in  adopting 
it  as  &aal.  In  particular,  since  the 
exemption  at  §  2640.201  (c)(l)(i)  applies 
specifically  to  the  underlying  holdings 
of  the  Thrift  Plan,  OGE  would  prefer  to 
retain  the  exemption  to  resolve  any 


questions  employees  may  have  on  the 
issue. 

Another  agency  requested  that  OCX 
add  an  exemption  for  a  separate 
investment  plan  the  agency  maintains 
for  its  employees.  A  number  of  agencies 
have  such  investment  plans.  The  Office 
of  Government  Ethics  believes  that  it 
would  be  impractical  to  list  all  such 
plans,  and  considers  them  covered  by 
the  exemption  at  §  2640.203(d).  In 
response  to  a  question  from  the  same 
agency ,'OGE  confirms  that  employee 
benefit  plans  that  meet  the  definition  at 
§  2640.102(c)  are  covered  by  the 
exemption  even  if  they  are  not  covered 
by  the  Employee  Retirement  Income 
Security  Act  of  1974  (ERISA).  Also,  OGE 
confirms  that  participation  in  selecting 
trustees  and  investment  managers  does 
not  constitute  selection  of  plan 
investments  for  purposes  of  ■ 

§2640.201(c)(l)(iii)(A).  Finally,  the 
same  agency  asked  OGE  to  establish  a 
new  exfflnption  for  the  sponsors  of 
defined  bmefit  plans  administered  by 
an  independent  trustee  and  guaranteed 
by  the  Pension  Benefit  Guaranty 
Corporation  (PBGC).  The  Office  of 
Government  Ethics  did  not  add  a  new 
exemption  in  response  to  this  request. 
First,  where  a  plan  sponsor  has 
defaulted  on  pension  payments,  the 
PBGC  may  not  pay  employees  the  full 
amoimt  due  under  the  pension,  and  the 
payments  employees  do  receive  may  be 
delayed,  causing  financial  harm  to  the 
beneficiaries.  Under  the  circumstances, 
OGE  cannot  conclude  definitively  that 
an  employee's  interest  in  payment  of 
defined  benefit  is  remote  and 
inconsequential  even  when  the  pension 
is  guaranteed  by  the  PBGC. 

Section  2640.202    Exemptions  for 
Interests  in  Securities 

De  Minimis  Exemptions  for  Interests  of 
Employee,  Spouse,  and  Minor  Children 

A  total  of  thirteen  agencies  made  a 
nimiber  of  general  comments  about  the 
de  minimis  racemptions  at  §  2640.202 
(a)-(c).  as  proposed.  One  agency  stated 
that  the  three-tiered  system  of 
exemptions  was  reasonable;  two  other 
agencies  stated  that  three  different  de 
irtinimia  exemptions  would  create 
confusion  and  recommended  that  OGE 
eliminate  at  least  §  2640.202(b).  Two 
agencies  suggested  that  the  de  minimis 
amoiints  be  raised.  Of  these,  one  agency 
emphasized  that  the  de  minimis 
amoimts  should  be  higher  for  special 
Government  employees.  Five  agencies 
stated  that  the  de  minimis  amounts 
shoiild  be  lower.  Of  these,  one 
recommended  that  the  exemption  for 
party  matters  at  §  2640.202(a)  be 
lowered  to  $1,000;  a  second  agency 


suggested  that  OGE  allow  individual    • 
agencies  to  lower  the  de  minimis 
amounts  for  employees  who  serve  on 
procurement  boards;  a  third  agency 
made  a  suggestion  for  similar  authority 
for  regulatory  agencies.  A  foiulh  agency 
suggested  that  the  de  minimis  amounts 
be  set  on  a  sliding  scale  according  to  an 
employee's  net  worth  and  that  the 
exemption  for  matters  of  general 
applicability  in  §  2640.202(c),  as 
proposed,  should  be  conditioned  on  the 
employee's  interest  not  being  affected  i^ 
a  disproportionate  manner. 

Four  agencies  objected  to  the  fact  that 
de  minimis  amounts  proposed  did  not 
match  the  categories  of  value  listed  on 
the  public  financial  disclosure 
statement  (SF  278).  Two  of  these 
agencies  alternatively  recommended 
that  OGE  revise  the  financial  disclosure 
statement  to  correspond  with  the  de 
minimis  amounts.  A  fifth  agency  was 
satisfied  with  the  de  minimis  amounft, 
but  recommended  that  the  SF  278  form 
be  revised  to  add  a  box  that  employees 
could  check  indicating  whether  a 
particular  holding  was  in  excess  of 
$5,000.  $25,000,  or  $50,000.  In  general, 
the  agencies  that  commented  on  the  lack 
of  imiformity  between  the  SF  278  and 
the  de  minimis  amounts  proposed 
expressed  concern  about  having  to 
contact  employees  about  the  value  of 
their  holdings  before  certifying  the 
disclosing  form.  In  addition,  one  Office 
of  Inspector  General  stated  that  the  de 
minimis  exemptions  would  interfere  _ 
with  the  ability  to  conduct 
investigations  because  investigators 
would  have  to  contact  an  employee 
early  in  the  investigatory  process  to 
determine  the  value  of  his  holdings 
before  deciding  to  continue  an 
investigation. 

The  Office  of  Government  Ethics  has 
carefully  considered  these  comments, 
and  has  decided  to  make  one  change  to 
the  three  basic  de  minimis  exemptions 
as  proposed  at  $  2640.202  (a)-(c). 
Section  2640.202(b),  as  proposed,  would 
have  established  an  exemption  far 
employees  participating  in  a  particidar 
matter  involving  specific  parties  where 
the  financial  interest  arises  from  the 
ownership  of  securities  issued  by  an 
entity  that  is  not  a  party  to  the  matter. 
After  evaluating  the  comments 
concerning  the  overall  complexity  of  the 
regulation,  as  well  as  comments  on 
proposed  §  2640.202(b)  specifically,  the 
Office  of  Govenunent  Ethics  has  deleted 
the  separate  exemption  proposed  for 
disqualifying  financial  interests  arising 
fiom  ownership  of  securities  issued  by 
nonparties.  Accordingly,  this  final 
regidation  contains  two  basic  de 
minimis  exemptions:  A  $5,000  de 
minimis  exemption  (at  §  2640.202(a))  for 
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interests  arising  from  the  ownership  of 
securities  issued  by  an  entity  that  is 
afi^ected  by  a  particular  party  matter; 
and  a  $25,000/$50,000  de  minimis 
exemption  (at  §  2640.202(b))  for 
interests  arising  from  the  ownership  of 
securities  issued  by  an  entity  affected  by 
a  particular  matter  of  general 
applicability.  The  latter  exemption  also 
contains  a  provision  exempting  interests 
arising  from  the  ownership  of  no  more 
than  $50,000  of  long-term  Federal 
Government  securities,  discussed 
below. 

The  elimination  of  proposed 
$  2640.202(b)  will  address  concerns  that 
the  rule's  complexity  prevents 
employees  from  determining  when  a 
particular  exemption  applies.  It  also 
avoids  the  problem  of  forcing  agencies 
to  determine  when  a  specific  entity 
becomes  a  party  to  a  particular  matter. 
Interests  in  non-parties  will  be 
addressed  in  the  $5,000  exemption  at 
§  2640.202(a),  which  has  been  revised  to 
extend  coverage  to  interests  arising  from 
ownership  of  securities  issued  by  both 
parties  and  by  non-parties.  As  revised, 
the  exemption  applies  to  seciuity 
interests  in  entities  that  are  "aflected 
by"  the  particular  party  matter.  Of 
course,  individual  waivers  under 
section  208  (b)(1)  or  (b)(3)  can  be  issued 
to  address  situations  where  interests  in 
excess  of  $5,000  are  appropriate  subjects 
for  a  waiver. 

The  Office  of  Government  Ethics  has 
not  adopted  other  agency 
recommendations  to  either  raise  or 
lower  the  de  minimis  amounts  from  the 
levels  proposed.  As  the  variety  of  the 
comments  on  this  issue  indicates,  the 
appropriate  level  of  a  de  minimis 
exemption  is  necessarily  a  subjective 
determination  about  which  reasonable 
people  can  disagree.  The  amounts 
chosen  are  the  maximum  that  OGE 
believes  can  reasonably  be  considered 
"remote  or  inconsequential"  for  any 
executive  branch  employee  acting  in  a 
particular  matter.  As  noted  in  the 
Preamble  to  the  proposed  rule,  OGE  will 
periodically  review  the  specific  dollar 
thresholds  as  well  as  other  aspects  of 
this  regulation. 

Moreover,  althou^  the  comments 
indicate  there  is  no  consensus  on  the 
amounts  that  would  be  appropriate,  or 
to  whom  the  exemptions  should  apply, 
they  demonstrate  the  need  for  uniform 
exemptions  for  all  executive  branch 
employees.  Accordingly,  in  this  final 
rule  OGE  has  not  revised  the  regulation 
as  proposed  to  establish  different 
exemption  amounts  based  on  the 
responsibilities  of  employees  or  on  a 
particular  agency's  mission.  In  the 
absence  of  imiformity,  reliance  on  an 
exemption  by  an  employee  might 


suggest  that  the  employee  is  acting  less 
impartially  than  another  employee  for 
whom  the  exemption  is  not  available.  In 
addition,  establishing  different 
exemption  amounts  for  different  groups 
of  employee^  would  only  add  to  die 
rule's  complexity. 

The  Office  of  Government  Ethics  did 
not  agree  with  the  suggestion  that  the 
exemption  amounts  should  be  higher  for 
special  Government  employees  (SGE). 
Like  regular  employees,  special 
Government  employees  have  a 
responsibility  to  act  in  the  public's 
interest  and  to  ensure  that  their 
participation  in  official  Government 
matters  is  not  influenced  by  their 
personal  financial  interests.  Interests 
arising  from  the  ownership  of  securities 
are  likely  to  present  as  much  of  a 
conflict  for  SGEs  as  for  regular 
employees.  Moreover,  individual 
waivers  may  be  issued  for  SGEs  serving 
on  advisory  committees  under  section 
208(b)(3)  or  for  any  SGE  under  section 
208(b)(1). 

While  OGE  agrees  it  is  unfortimate 
that  the  exemption  amounts  and  the 
categories  of  value  on  the  financial 
disclosure  statement  (SF  278)  are  not 
consistent,  OGE  does  not  have  the 
authority  to  change  the  categories  on  the 
form,  which  are  required  by  statute,  to 
match  the  values  of  the  exemption. 
Although  the  basic  exemption  amount 
at  §  2640.202(a)  could  have  been  set  to 
conform  to  a  SF  278  category  of  value, 
the  exemption  would  have  to  have  been 
set  at  either  $1,000  or  $15,000.  hi  OCE's 
view,  the  former  amount  is  too  low  to 
be  of  much  use  to  employees  utilizing 
the  exemptions,  while  the  latter  amoimt 
is  too  high  to  be  considered  "remote  or 
inconsequential"  in  every  case. 
Additionally,  since  the  holdings  of  an 
employee,  his  spouse  and  child  must  be 
aggregated  to  determine  whether  the 
exemptions  apply,  it  would  be  virtually 
impossible  to  have  reconciled  the  de 
minimis  amounts  to  the  SF  278 
categories.  The  same  problem  would 
arise  in  connection  with  the  exemption 
at  §  2640.202(b).  as  reniunbered, 
because  the  employee's  holdings  in  all 
affected  entities  must  be  aggregated  to 
determine  if  the  exemption  appUes. 
After  the  exemption  rule  has  been  in 
effect  for  long  enough  to  permit  agencies 
and  employees  to  gain  experience  in 
applying  the  rule,  OGE  intends  to 
evaluate  any  problems  that  might 
interfere  with  the  efficient  application 
of  the  rule.  If  warranted,  at  that  time 
OGE  will  consider  whether  it  should 
seek  legislation  to  reconcile  the 
financial  reporting  system  and  the 
exemptions. 

Two  agencies  recommended  that  the 
exemptions  proposed  in  §  2640.202  (a) 


and  (b),  as  renumbered,  be  expanded  to 
apply  to  not  cmly  the  interests  of  the 
employee,  his  spouse  and  minor 
children,  but  to  those  of  aH  persons 
listed  in  section  208  (such  as  the 
employee's  general  partner  and  person 
with  whom  he  has  an  arrangement  fat 
futine  employment).  The  Office  of 
Goyenmient  Ethics  has  not  adopted  this 
recommendation.  Other  provisions  in 
the  rule  provide  broader  exemptions  for 
the  interests  of  some  of  these  persons 
(for  example,  §  2640.202  (c),  (d)  and  (e)). 
It  would  compUcate  the  rule  to 
duplicate  coverage  for  these  persons  in 
§  2640.202  (a)  and  (b),  as  renumbered, 
since  employees  would  have  to  decide 
which,  or  how  many,  exemptions  apply 
to  the  interests  of  those  persons. 

One  agency  complained  that  the  rule  . 
as  proposed  did  not  provide  clear 
guidance  about  what  an  employee 
should  do  when  the  value  of  his 
holdings  rises  above  the  de  minimis 
amounts  during  the  course  of  his 
participation  in  a  particular  matter.  The 
agency  suggested  that  an  employee 
should  be  required  to  value  his  holdings 
once  a  year,  and  then  have  45  days  to 
take  steps  to  resolve  any  disqualifying 
financial  interest  before  having  to 
disqualify  himself  from  participation  in 
particular  matters.  The  Office  of 
Government  Ethics  has  not  revised  the 
rule  to  address  this  comment.  Example 
3  following  §  2640.202(a)  describes  an 
employee's  obUgation  once  he  knows      [ 
the  value  of  his  holdings  has  risen  above 
the  de  minimis  levels. 

Under  §§2640.102(r)  and  2640.202  of 
the  rule,  a  mutual  fund,  including  a 
sector  mutual  fund,  is  considered  a 
publicly  traded  security  for  purposes  of 
the  various  de  minimis  exemptions.  The 
Preamble  of  the  proposed  rule  indicated 
that  for  purposes  of  determining 
whether  a  de  minimis  exemption 
applies  in  the  case  of  a  mutual  fund,  the 
value  of  the  employee's  interest  would 
be  the  value  of  his  interest  in  the  fund      i 
as  a  whole,  not  the  pro  rata  value  of  any 
underlying  holding  of  the  iiind.  The 
Office  of  Government  Ethics  proposed 
this  valuation  method  primarily  because 
the  holdings  of  most  mutual  funds 
change  frequently  and  it  would  be 
infeasible  for  an  employee  to  calculate 
the  value  of  an  affected  holding  at  the 
point  he  might  act  in  a  particular  matter. 
And  moreover,  in  many  cases  an 
employee's  interest  in  the  sector  as  a 
whole  is  really  a  more  accurate  measuire 
of  his  interest  in  the  particular  matter. 
However,  three  agencies  objected  to  this 
proposed  valuation  method  and  stated 
that  the  value  of  the  underlying  holding 
should  determine  whether  the  de 
minimis  amount  is  exceeded.  The 
agencies  pointed  out  that  an  employee. 
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consistent  with  the  de  minimis 
exemption  at  §  2640.202(a).  could 
participate  in  a  party  matter  afiiacting  a 
company  in  which  he  owns  $5,000 
worm  of  stock,  but  would  be  barred 
from  participating  in  the  same  matter  if 
he  owned  $6,000  in  a  sector  mutual 
fund  whose  proportionate  holding  in 
the  same  company  is  S50.  The  Office  of 
Government  Ethics  agrees  that  the  value 
of  the  afiiected  underlying  holding  may 
sometimes  be  a  moro  precise  measure  of 
whether  an  employee's  financial  interest 
is  remote  or  inconsequential  within  the 
meaning  of  section  208,  but  remains 
concerned  that  an  employee  cannot 
accurately  determine  the  value  of  an 
underlying  holding  at  the  time  of  his 
proposed  participation  because  mutual 
fund  assets  are  bought  and  sold  so 
frequently.  Moreover,  interpreting  the 
exemption  to  apply  to  the  value  of  the 
fund  as  a  whole  is  not  inherently  unfair 
since,  in  many  cases,  an  employee's 
interest  in  the  entire  sector  may  be  a 
more  accurate  measiire  of  the  value  of 
his  interest  in  the  matter.  Additicmally, 
OGE  is  sensitive  to  concerns  expressed 
by  other  commenters  about  devising 
exemptions  that  are  unduly 
complicated.  On  balance,  OGE  believes 
the  rule  will  be  fairer  and  easier  to 
implem«it  if  the  $5,000  exemption 
applies  to  the  value  of  the  sector  fund 
as  a  whole.  Of  course,  individual 
%vaivers  under  section  208(b)(1)  may  he 
issued  to  employees  whose  mutual  fund 
is  in  excess  of  $5,000.  And,  if  agencies 
report  difficulties  in  implementing  the 
de  minimis  provisions  as  they  apply  to 
sector  mutual  funds,  OGE  will 
reconsider  the  issue. 

Interests  in  Federal  Government 
Securities 

One  agency  questioned  why  there 
should  fa«  any  distinction  between  long- 
and  short-term  Government  securities 
for  purposes  of  the  exemptions.  The 
Office  of  Government  Ethics,  in 
consultation  with  the  Department  of 
Justice,  has  concluded  that  employees 
whose  duties  concern  setting  interest 
rates  or  formulating  monetary  poUcy 
may  have  the  potential  for  more 
significant  gains  or  losses  arising  from 
the  ownership  of  long-term  Government 
securities.  Therefore,  the  exemption  for 
those  securities  is  narrower  than  the 
exemption  for  short-term  Government 
securities.  At  the  request  of  another 
agency,  OGE  expanded  the  exemption  at 
§  2640.202(b),  as  renumbered,  for  long- 
term  Federal  Government  securities  to 
$50,000.  As  requested  by  the  same 
t    agency.  OGE  added  an  exemption  for 
\    U.S.  Savings  bonds  at  §  2640.202(c).  as 
renumbered.  Corresponding  changes  to 
the  definition  of  "long-term  Federal 


Government  security"  have  been  added 
to  §  2640.102(i),  as  renumbered,  and  a 
definition  of  "U.S.  Savings  bond"  has 
been  added  at  §  2640.102(v).  Although 
interests  in  these  Federal  Government 
securities  do  not  create  a  disqualifying 
financial  interest  for  most  employees, 
these  exemptions  will  be  available  for 
those  employeies  of  the  Department  of 
the  Treasury,  the  Federal  Reserve,  and 
similar  other  agencies  where  duties  may 
create  a  disqualifying  financial  interest. 

Interests  of  JTax  Exempt  Organizations 

Four  agencies  commented  on  the 
exemption  for  the  interests  of  tax 
exempt  organizations  in  proposed 
§  2640.202(e),  now  reniunbered  as 
§  2640.202(d).  One  agency  stated  that 
the  exemption  should  apply  to  the 
securities  holdings  of  all  companies, 
whether  or  not  they  are  nonprofit; 
another  thought  it  should  apply  to  the 
interests  of  nonprofits  that  are  tax 
exempt  under  other  subparts  of  26 
U.S.C  501(c),  in  particular  section 
501(c)(4).  The  Office  of  Government 
Ethics  originally  devised  this  exemption 
in  response  to  requests  from  agencies 
who  stated  that  they  routinely  issue 
individual  waivers  to  employees  serving 
on  the  boards  of  various  nonprofits, 
particularly  colleges  and  universities. 
Interests  arising  from  the  holdings  of 
other  types  of  companies  the  employee 
serves  as  officer,  director,  trustee  or 
employee  are  better  handled  on  an 
individual  basis  through  a  waiver  under 
section  208  (b)(1)  or  (b)(3).  However. 
OGE  has  revised  the  regulation  to 
include  nonprofit  organizations  that  are 
tax  exempt  under  either  26  U.S.C  501 
(c)(3)  or  (c)(4). 

Two  agencies  objected  to  limiting  the 
exemption  proposed,  at  renumbered 
§  2640.202(d),  to  situations  where  the 
affected  holdings  amount  to  no  more 
than  20%  of  the  organization's  portfolio. 
One  of  the  agencies  pointed  out  that  an 
employee  would  have  to  be 
recalculating  percentages  during  the 
course  of  his  participation  in  a  matter  to 
ensure  that  the  20%  limitation  was  not 
exceeded.  The  Office  of  Government 
Ethics  agrees,  and  has  accordingly 
revised  the  regulation  in  adopting  it  in 
final  form. 

One  agency  suggested  that  OGE  delete 
the  proposed  requirement  that  an 
employee  must  be  asi  unpaid  officer, 
director,  or  trustee  for  the  exemption  to 
apply.  C)GE  did  not  adopt  this 
recommendation  because  it  believes 
such  situations  should  be  handled  on  an 
individual  basis  under  the  waiver 
provisions  at  section  208  (b)(1)  or  (b)(3). 
However.  OGE  wishes  to  clarify  that 
receipt  of  travel  reimbursement  (or 
reimbursement  of  other  similar  tjrpes  of 


expenses)  from  an  organization  would 
not  be  considered  a  form  of  pay  for 
purposes  of  this  exemption.  Finally, 
OGE  disagrees  with  an  agency  which 
suggested  that  the  exemption  is  an 
unnecessary  change  from  past  OGE 
practice  in  handling  interests  of 
organizations  an  employee  serves  as 
officer,  director,  or  trustee.  To  the  extent 
that  OGE  has  not  required  recusal  or 
individual  waivers  for  such  an 
employee,  it  has  assumed  that  the 
employee  had  no  knowledge  of  the 
organization's  investments. 

Interests  of  General  Partners 

llie  Office  of  Government  Ethics  did 
not  adopt  one  agency  recommendation 
to  broaden  the  proposed  exemption  at 
§  2640.202(e),  as  renumbered,  to  include 
any  interest  of  an  employee's  general 
partner  as  long  as  it  is  not  related.to  the 
partnership.  'That  approach  would 
amount  to  eliminating  the  interests  of 
general  partners  from  coverage  under 
section  208.  which  is  a  legislative 
function.  For  similar  reasons.  OGE  also 
did  not  adopt  an  agency 
recommendation  to  exempt  all  the 
interests  of  an  employee's  general 
partner  in  cases  where  the  employee  is 
a  limited  partner.  Finally,  OGE  does  not 
agree  with  one  agency's  contention  that 
section  208  has  no  applicability  to  an 
employee's  general  partners  if  the 
employee  is  only  a  limited  p>artner.  It 
also  does  not  agree  with  the  suggestion 
of  that  agency,  and  of  one  other  agency, 
that  an  exemption  should  apply  to  all 
the  interests  of  an  employee's  general 
partner  where  the  employee  is  a  limited 
partner  in  a  partnerehip  with  more  15 
limited  partners.  The  Office  of 
Government  Ethics  cannot  say  with  any 
certainty Ihat  all  such  interests  are 
"remote  or  inconsequential"  enough  to 
warrant  automatic  exemptions  for  all 
employees  under  this  regulation. 

Section  2640.203    Miscellaneous 
Exemptions 

Hiring  Decisions 

Four  agencies  commented  on 
proposed  §  2640.203(a).  Two  agencies 
stated  that  §  2640.203(a)  is  unnecessary 
and  confusing  and  should  be  omitted 
from  the  final  rule.  The  Office  of 
Government  Ethics  disagrees.  The 
provision  was  included  at  the  request  of 
an  agency  that  is  routinely  involved  in 
hiring  new  employees  with  significant 
financial  interests  in  corporations. 
Hiring  in  some  of  these  cases 
significantly  impacts  the  financial 
interests  of  the  former  private  sector 
employer  and  the  exemption  will 
provide  those  employees  invplved  in 
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the  hiring  with  assurance  that  section 
208  will  not  be  violated. 

One  agency  suggested  that  OGE  define 
the  term  "hiring  decisions."  The  Office 
of  Govenunent  Ethics  decided  not  to 
define  the  term  so  that  the  provision, 
given  the  common  understanding  of  the 
term,  will  be  broad  enough  to  cover 
various  stages  of  the  hiring  process.  One 
agency  recommended  that  OGE  define 
the  term  "vested  pension  plan"  or 
delete  the  word  "vested."  In  order  to 
simplify  the  provision,  the  Office  of 
Government  Ethics  has  decided  to 
delete  the  word  "vested." 

Employees  on  Leave  From  Institutions 
of  Higher  Education 

Two  comments  were  received 
regarding  §  2640.203(b)  as  proposed. 
One  agency  commented  that  the 
exemption  will  be  very  helpful  to 
agencies  that  recruit  a  large  number  of 
noncareer  appointees  from  the  private 
sector.  AnoUier  agency  stated  that  many 
employees  will  benefit  fit>m  the 
application  of  the  exemption.  Both 
agencies  recommended  that 
§  2640.203(b)  be  broadened.  One 
recommended  that  the  exemption 
include  nonprofit  employers  such  as 
medical  institutions  and  other  nonprofit 
entities.  The  other  agency  requested  that 
the  exemption  also  include  State  and 
local  governmental  entities.  The  Office « 
of  Government  Ethics  has  not  changed 
this  provision.  The  exemption  was 
proposed  for  inclusion  primarily  at  the 
request  of  agencies  who  hire  large 
numbers  of  p>ersoBS  whose  principal 
employers  are  imiversities,  which 
commonly  grant  leaves  of  absence. 
There  is  no  indication  that  agencies 
must  routinely  address  conflicts  of 
interest  questions  involving  employees 
who  are  on  leaves  of  absence  from  other 
nonprofit  entities  or  from  State  or  local 
governments. 

Multi-Campus  Institutions  of  Higher 
Education 

One  agency  commented  on  proposed 
§  2640.203(c).  No  changes  have  been 
made  in  the  regulation  to  address  the 
agency's  concern  that  the  exemption 
include  participation  in  matters 
affecting  the  State  that  operates  the 
institution.  In  a  formal  advisory  opinion 
(82  OCE  1,  February  12, 1982).  as 
published  in  "The  Informal  Advisory 
Letters  and  Memoranda  and  Formal 
Opinions  of  the  United  States  Office  of 
Govenmient  Ethics"  851  (1979-1988), 
OGE  stated  that  the  interests  of  a 
university  will  not  be  imputed  to  the 
State  that  operates  the  institution. 
Accordingly,  no  exemption  would  be 
necessary.  The  same  agency  commented 
on  the  note  which  followed 


§  2640.203(c)  as  proposed.  The  agency 
questioned  why  it  would  be  necessary 
to  determine  whether  State  institutions 
constitute  a  State  "system."  To  further 
simplify  the  rule,  OCE  has  decided  to 
eliminate  the  note. 

Financial  Interests  Arising  From  Federal 
Government  Employment  or  From 
Social  Security  or  Veterans'  Benefits 

Thirteen  comments  were  received 
concerning  recodified  and  renumbered 
§  2640.203(d),  which  was  published  as 
an  interim  rule  at  §  2640.101  in  the       , 
Federal  Register  on  August  28, 1995  (60 
FR  44706,  44709).  One  general 
comment,  made  by  four  agencies, 
expressed  concern  regarding  the 
decision  to  treat  financial  interests  that 
arise  from  Government  salary  and 
employment  as  disqualifying  under  18 
U.S.C.  208(a).  The  Office  of  Government 
Ethics  understands  these  concerns. 
However,  for  reasons  disctissed  in  the 
Preamble  of  the  interim  rule,  OGE  has 
decided  not  to  change  the  position 
adopted  by  this  Office  in  consultation 
with  the  Department  of  Justice.  Most  of 
the  potential  adverse  effects  of  treating 
these  interests  as  disqualifying  are 
mitigated  by  this  regulation,  which 
would  exempt  most  of  the  financial 
interests  from  the  disqualification 
provision  of  section  208(a). 

One  agency  recommended  that  OGE 
emphasize  that  §  2640.203(d)  does  not 
preclude  an  employee  from  seeking 
im]|Srovements  in  his  working 
conditions  merely  because  a  spouse's 
woridng  conditions  might  also  benefit 
from  the  change.  Under  §  2640.203(d),  if 
the  request  is  made  on  his  behalf,  rather 
than  on  behalf  of  his  spouse,  an 
employee  may  request  that  his  working 
environment  be  enhanced  even  if  the 
request  results  in  an  improved  working 
environment  for  his  spouse. 

Three  agencies  commented  on  the 
phrase  "determinations  that 
individually  or  specially  affect  their 
Government  salary  and  benefits.  The 
first  agency  commented  that  the  phrase 
did  not  chuify  the  scoi>e  of  the 
exemption,  llie  Office  of  Government 
Ethics  has  not  modified  the  regulation 
because  the  ten  examples  which  follow 
the  exemption  help  illustrate  the  scope 
of  the  exemption.  This  agency  also 
questioned  whether  the  exemption 
would  permit  an  office  director  and  her 
top  management  to  decide  what 
positions  will  be  subject  to  a  reduction 
in  force  without  requiring  them  to 
obtain  individual  waivers.  Example  10 
following  the  exemption  addresses  a 
very  similar  issue. 

A  second  agency  questioned  whether 
the  adverbs  "individually  or  specially" 
would  modify  both  "relate  to"  and 


"affect."  "Individually  or  specially" 
modify  both  phrases.  The  third  agency 
requested  that  the  terms  "individually" 
and  "specially"  be  defined.  The  Office 
of  Government  Ethics  believes  that  the 
examples  which  follow  §  2640.203(d) 
illustrate  the  meaning  of  the  terms 
"individually"  and  "specially. "-Of 
course,  in  cases  where  an  agency  is 
uncertain  whether  an  exemption 
applies,  it  is  always  free  to  issue  an 
individual  waiver  under  section  208 
(b)(1)  or  (b)(3). 

The  third  ^ency  also  recommended 
that  the  phrase  "make  determinations" 
be  defined.  Tlirough  the  examples 
following  §  2640.203(d),  the  Office  of 
Government  Ethics  has  illustrated  what 
constitutes  a  determination.  Generally,  a 
determination  involves  an  official 
Government  decision  whether 
intermediate  or  final. 

Six  agencies  commented  on  Example 
3  following  §  2640.203(d).  Generally,  ' 

these  agencies  indicated  that  some  high- 
level  officials  and  senior  personnel  do 
not  have  a  "supervising  official"  to 
approve  travel  authorizations  or  ,    , 

vouchers.  To  accommodate  agency         i  J 
concerns,  OCX  inserted  the  following 
clause  into  the  final  sentence  of 
Example  3  as  adopted  in  this  final  rule: 
"unless  he  has  been  delegated,  in 
advance,  authority  to  make  such 
approvals  in  accordance  with  agency 
policy."  Consequently,  an  employee 
may  approve  his  own  travel 
authorization  or  payment  of  his  own 
travel  expenses  if,  in  advance,  such 
authority  has  been  delegated  to  him 
according  to  agency  policy.  For 
purposes  of  this  exemption,  an  advance 
delegation  of  this  type  will  be  deemed 
to  be  a  determination  by  the  employee's 
agency  rather  than  a  determination  by 
the  employee.  Another  agency 
questioned  whether  the  approval  of  an 
employee's  travel  voucher  by  both  the 
"approving  official"  and  the  "certifying  - 
official"  are  "detmninations"  fOT 
purposes  of  §  2640.203(d).  Both 
certification  and  approval  are 
determinations  within  the  scop>e  of  the 
exemption  found  at  §  2640.203(d)  of  this 
final  rule. 

One  agency  stated  that  it  was  not  clear 
that  the  situations  described  in 
Examples  4  and  6  following 
§  2640.203(d)  present  "particular  ' 

matters."  The  examples  concern  all 
Federal  emplc^ees  or  a  very  large  group 
of  Federal  employees.  The  Office  of 
Government  Ethics  believes  that  the 
class  of  all  Federal  employees  or  a  large 
group  of  Federal  employees  is  a 
"discrete  and  identifiable  class  of 
persons"  within  the  meaning  of  a 
"particular  matter"  foimd  in  this 
regulation  at  §  2640.103(a)(1). 
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One  agency  commented  on  Example  5 
following  §  2640.203(d).  The  agmcy 
argued  that  drafting  a  regulation  that 
wrul  provide  expanded  hospital  benefits 
for  veterans  is  not  a  "particular  matter" 
and  would  not  reqiiire  an  exemption. 
The  Office  of  Government  Ethics 
disagrees  with  this  argiunent.  According 
to  §  2640.103(a)(1),  a  particular  matter 
includes  "  *  *  *  matters  that  involve 
deliberation,  decision,  or  action  that  is 
focused  upon  the  interests  of  specific 
persons,  or  a  discrete  and  identifiable 
class  of  persons."  Veterans  are  a  discrete 
and  identifiable  class  of  persons; 
therefore,  a  rnnilation  dealing  with 
hospital  benefits  for  veterans  is  a 
particular  matter. 

Another  agency  did  not  understand 
the  distinction,  if  any,  between  Example 
7  and  Example  8  whidi  follow 
$  2640.203(d).  Example  7  allows  an 
employee  to  participate  in  GSA's 
evaluation  of  the  feasibility  of 
privatizing  the  Federal  Supply  Service, 
even  though  the  employee's  own 
position  would  be  eliminated  if  the 
decision  to  privatize  were  made.  The' 
employee  may  participate  in  the 
evaluation  because  according  to  the 
focts  as  described,  he  is  merely  studying 
whether  it  is  feasible  to  privatize  the 
Federal  Supply  Service.  Ultimately, 
GSA  may  decide  not  to  privatize.  At  this 
point,  it  cannot  be  said  that  the  matter 
will  have  a  direct  and  predictable  efiiact 
on  the  employee's  financial  interest,  and 
thoefore,  no  exemption  or  waiver  is 
needed  to  allow  the  employee  to 
participate.  Moreover,  even  if  the 
employee  was  involved  in  the 
implementation  of  a  decision  to 
privatize  the  Federal  Supply  Service, 
the  employee  would  not  be  making  a 
determination  that  individually  or 
specially  affects  his  own  Government 
salary,  bi  Example  8,  the  employee  may 
not  participate  in  the  implementation  of 
the  privatization  plan  to  eliminate  the 
employee's  Federal  position  and  creete 
a  new  position  in  a  private  organization 
because  the  employee  would  be  making 
determinations  that  afiiact  interests  other 
than  those  that  arise  from  Government 
employment.  The  employee's  interest  in 
a  position  in  the  newly  privatized 
corporati(Hi  is  not  an  interest  that 
"arises  from  Federal  Government 
employment  or  from  Social  Security  or 
veterans'  benefits." 

One  agency  suggested  that  recodified 
§  2640.203(d)  be  broadened  to  cover  the 
salary  and  benefits  of  employees  of  the 
Federal  Reserve  banks.  The  Office  of 
Government  Ethics  revised  the 
provision  accordingly. 

Three  comments  were  received 
regarding  privatization  concerns.  One 
agency  recommended  that  the  Office  of 


Government  Ethics  assume  a  leadership 
role  to  facilitate  privatization  efforts 
through  the  development  of  sc^utions  to 
potential  ethics  impediments  to 
privatization.  The  Office  of  Government 
Ethics  has  addressed  some  privatization 
issues  in  the  interim  rule  published  in 
the  Federal  Register  on  August  28, 1995 
(60  FR  44706).  With  some  limitations, 
the  exemption  pomits  an  employee  to 
engage  in  many  of  the  activities 
associated  with  privatization. 
Furthermore,  OGE  provides  practical 
advice  to  agency  officials  involved  in 
privatization.  Another  agency's 
comment  requested  that  OGE  adopt  an 
exemption  in  the  cases  of  salaries  and 
benefits  of  employees  of  any  Federal 
agency  engagMl  in  planning  the  transfer 
of  all  its  assets,  programs  and  employees 
to  a  successor  nonprofit  corporation  in 
either  the  public  or  the  private  sector.  A 
comprehensive  regulatory  exemption  is 
not  appropriate  in  such  cases.  Tne 
Office  of  Government  Ethics  caimot 
make  a  blanket  determination  that  in  all 
such  atuations  the  financial  interests  of 
all  employees  are  too  remote  or  too 
inconsequential  to  afiect  the  integrity  of 
their  services.  Therefore,  no  exemption 
has  been  adopted;  however,  the  agency 
may  issue  individual  waivers  under 
section  208(b)(1)  or  (b)(3)  where 
applicable  to  facilitate  the  transition  to 
a  nonprofit  corporation.  Finally,  one 
person  questioned  whether 
§  2640.203(d)  applies  to  union  officials 
involved  in  privatization  negotiations. 
Hie  exemptions  found  at  part  2640 
apply  to  union  officials  to  the  same 
extent  to  which  they  apply  to  all  other 
executive  branch  employees. 

One  agency  questioned  why  interests 
arising  from  Social  Security  and 
veterans'  benefits  were  exempted  under 
§  2640.203(d),  but  financial  interests 
arising  from  participation  in  programs 
such  as  Medicare,  Medicaid.  Food 
Stamps,  Aid  to  Families  with 
Dependent  Children  and  Federal 
student  loans  were  not  exempted. 
Because  interests  in  those  programs  are 
not  derived  from  the  individual's  status 
as  a  Government  employee,  the 
exemption  at  §  2640.203(d)  is  not 
applicable. 

Special  Government  Employees  Serving 
on  Advisory  Committees 

Four  agencies  responded  positively  to 
§  2640.203(g)  of  the  proposed  rule 
indicating  that  the  exemption  will  make 
it  easier  for  agencies  to  recruit  special 
Government  employees  (SGE).  One 
agency  recommended  that  the 
exemption  be  expanded  to  cover 
investment  interests  in  the  special 
Government  employee's  area  of 
expertise.  The  agency  asserted  that  such 


interests  do  not  pose  any  greater  threat 
to  the  integrity  of  the  SCE'n  services 
than  employment  interests.  The  Office 
of  Government  Ethics  has  not  expanded 
the  exemption  to  cover  investment 
interests  in  a  SGE's  area  of  expertise 
because  exemptions  for  certain 
investment  interests  are  already 
available  under  §  2640.202.  If  the 
exemptions  xmder  $  2640.202  are  not 
sufficient,  then  the  employee  may 
request  a  waiver  under  18  U.S.C 
208(b)(3). 

Another  agency  suggested  that 
§  2640.203(g)  apply  to  all  non-Federal 
«nplo3^r8  of  the  S(X,  not  just  the  SGE's 
"principal  employerT'  since  many 
advisory  committee  members  act  as 
consultants  to  various  different  private 
sector  entities.  The  Office  of 
Government  Ethics  believes  the 
exemption  should  apply  only  where  the 
employee  has  an  employee/employer 
relationship  with  the  outsde  entity. 
Employees  saving  on  advisory 
committees  often  are  chosen  because  of 
their  expertise  in  a  certain  field  or 
because  of  their  affiliation  with  certain 
interest  groups.  Because  advisory 
committee  meetings  are  open, 
employment  interests  are  readily 
apparent  to  the  public.  Members  and 
their  employment  affiliations  are 
typically  identified  publicly.  On  the 
ether  hand,  an  SGE's  bias  because  of  an 
affiliation  as  a  consultant  may  not  be  so 
evident  and  since  such  relationships 
may  not  be  well  known  to  the  pubuc 
Therefore,  the  Office  of  Government 
Ethics  has  not  changed  this  provision. 

Another  agency  recommended  that 
the  exemption  cover  all  SGEs,  not  just 
those  serving  on  advisory  committees. 
The  Office  of  Government  Ethics 
disagrees  with  the  recommendation  and 
is  not  adopting  it  in  this  final  rule.  As 
explained  in  the  preamble  of  the 
proposed  rule,  the  exemption  at 
§  2640.203(g)  is  limited  to  special 
Government  employees  who  are  on 
Federal  advisory  committees  because 
the  public's  interest  in  the  integrity  of 
advisory  committee  proceedings  is 
protected  by  the  nature  of  the 
proceedings  themselves.  Ordinarily,  no 
(me  individual  can  control  the 
recommendations  of  the  committee.     • 
Moreover,  the  public  interest  in  the 
employees'  integrity  is  protected  by  the 
openness  required  by  the  Federal 
Advisory  Committee  Act,  5  U.S.C.  app. 
Such  safeguards  are  not  present  in  the 
case  of  SGEs  not  serving  on  advisory 
committees. 

One  agency  asked  that  OGE  clarify  the 
phrase  "special  or  distinct  effect"  used 
in  proposed  §  2640.203(g).  Because  of 
the  need  for  flexibility,  the  Office  of 
Government  Ethics  did  not  define  the 
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phrase.  Example  1  following 
§  2640.203(g)  explains  that  an  SGE  may 
participate  in  a  matter  on  an  advisory 
committee  even  though  the 
recommendation  by  \he  advisory 
committee  vrill  affect  his  non-Federal 
employer  as  part  of  a  class.  However,  it 
is  not  CX^E's  intent  that  the  exemption 
apply  only  where  the  effect  of  the  matter 
on  members  within  a  class  is  identical. 
Normally,  the  matter  would  have  a 
"special  or  distinct  effiect"  when  its 
impact  would  be  unique  to  the 
employee  or  his  employer,  or  where  the 
effect  would  be  clearly  out  of  proportion 
in  comparison  to  the  effect  on  other 
members  of  the  class.  Where  it  is 
difficult  to  determine  if  a  "special  or 
distinct  effect"  may  occur,  an  agency 
has  the  option  of  issuing  an  individual 
waiver  under  section  208  (b)(1)  or  (b)(3). 

Directors  of  Federal  Reserve  Banks 

One  agency  commented  on 
§  2640.203(h)  of  the  proposed  rule  and 
questioned  whether  use  of  the 
exemption  would  preclude  the  use  of 
other  exemptions  such  as  those  for  de 
minimis  investments.  The  exemptions 
foimd  in  this  final  part  2640  regulation 
are  intended  to  be  used  where 
applicable  in  particular  situations  with 
no  restriction  on  the  number  of 
exemptions  utilized  by  an  employee. 
Therefore,  application  of  one  exemption 
does  not  preclude  the  application  of 
another  exemptlcm. 

Medical  Products  / 

One  agency  commented  on 
§  2640.203(1)  as  proposed.  The  agency 
stated  that  §  2640.203(i)(l)  should  not 
be  limited  to  matters  involving  the 
"approval  or  classification"  of  medical 
products,  but  should  be  broadened  to 
cover  "Federal  advisory  committee 
matters  concerning  medical  products 
*  •   *  ."  The  agency  recommended 
eliminating  the  distinction  between 
medical  products  and  medical  devices 
because  in  the  industry  "medical 
products"  is  a  generic  term  used  to 
describe  all  products  and  devices 
intended  for  therapeutic  or  diagnostic 
purposes.  The  Office  of  Government 
Ethics  has  adopted  both 
recommendations  in  this  final  rule.  The 
agency  requested  that  the  language  of 
§  2640^03(i)(l)  include  "use  by  or  sale 
to  its  patients"  to  reflect  actual  practice 
where  hospitals  have  a  pharmacy  from 
which  patients  buy  prescription 
products  for  use  on  an  outpatient  basis. 
The  agency  also  recommended  that 
proposed  §  2640.203(i)(2)  be  changed  to 
cover  "the  use  or  prescription  of 
medical  products  for  patients."  Based 
on  the  commenting  agency's  expertise, 
OGE  has  revised  §  2640.203(1)  to 


accommodate  the  agency'^ 
recommendations.  The  agency  also 
requested  that  it  should  be  noted  that 
intellectual  property  rights  are  not 
covered  by  this  exemption.  The  Office 
of  Government  Ethics  has  not 
incorporated  this  suggestion.  To 
simphfy  the  regulation,  OGE  has 
decided  to  describe  only  what  interests 
are  covered  by  the  exemptions  rather 
than  what  interests  are  not  included. 

The  same  agency  recommended  that 
proposed  §  2640.203(i)  should  cover 
SGEs  who  are  not  serving  on  a  Federal 
advisory  committee,  provided  that  the 
SGEs  work  no  more  than  60  days  in  any 
365  day  period  and  their  services  are 
advisory  only.  The  safeguards  of  the 
Federal  advisory  committee  process,  as 
described  above,  are  not  present  in 
situations  involving  SGEs  not  serving  on 
advisory  committees:  therefore,  the 
Office  of  Government  Ethics  has  not 
expanded  the  exemption  in  the  final 
rule. 

Representative  Members  of  FDA 
Advisory  Committees 

A  new  exemption  has  been  added,  at 
the  request  of  the  Food  and  Drug 
Administration  (FDA),  at  §  2640.203(j) 
of  the  final  rule  for  certain  nonvoting 
representative  members  of  technical 
advisory  committees  established  by  the 
FDA.  The  provision  exempts  any 
disqualifying  financial  interest  the 
nonvoting  member  has  in  the  class  that 
he  represents  on  the  committee.  The 
exemption  continues,  in  part,  an 
existing  FDA  exemption  promulgated  in 
1976  when  individual  agencies  had  the 
authority  to  issue  old  section  208(b)i2) 
regulatory  waivers. 

Nonvoting  members  of  FDA  technical 
advisory  committees  may  be  appointed 
pursuant  to  one  of  several  authorities, 
including  21  U.S.C.  394,  360c(b),  or 
36Oj(0(3).  Some  of  these  statutory 
authorities  require  that  certain  members 
of  the  committees  be  appointed  as 
representatives  of  consumer  and 
industry  groups  and  specify  that  these 
groups  have  the  opportimity  to 
nominate  persons  to  serve  in  a 
representative  capacity.  Ordinarily, 
persons  serving  in  a  representative 
capacity  would  not  be  considered 
employees  of  the  Government.  See 
Office  of  Government  Ethics  (OGE) 
Informal  Advisory  Letter  82x22,  "The 
Informal  Advisory  Letters  and 
Memoranda  and  Formal  Opinions  of  the 
United  States  Office  of  Government 
Ethics"  325,  329-31  (1979-1988). 

Nevertheless,  HHS  has  appointed 
these  members  as  special  Government 
employees  because  21  U.S.C  331(j) 
prohibits  the  FDA  from  disclosing  trade 
secret  information  to  persons  who  are 


not  employees  of  HHS,  and  the 

members  of  these  technical  advisory 
committees  need  to  have  access  to 
certain  trade  secret  infcumation  in  order 
to  carry  out  the  conunittees'  activities. 
Therefore,  in  order  to  accomplish  the 
work  that  Congress  intended  these 
committees  perform,  the  representative 
members  of  these  committees  are 
appointed  as  special  Government 
employees. 

As  a  general  proposition,  OGE 
believes  that  representatives  are  not 
Government  employees  because  they  are 
not  carrying  out  a  Federal  function  on 
behalf  of  the  Government.  Accordingly; 
in  OGE's  view,  representatives 
ordinarily  would  not  be  appointed  as 
employees.  Where  members  of  FDA 
technical  advisory  committees  are 
required  by  statute  to  be  appointed  as  - 
representatives  and  must  have  access  to 
confidential  information  to  carry  out 
their  duties  as  members  of  the 
committee,  however,  it  is  arguable  that 
Congress  envisioned  that  they  would  act 
as  both  representatives  and  as 
employees. 

Regulations  promulgated  by  the  FDA 
that  govern  the  activities  of  these 
representative  members  contain  certain 
limitations  designed  to  safeguard  the 
integrity  of  the  advisory  committee 
pro<»edings.  First,  although  the 
members  are  appointed  as  special 
Government  employees,  they  are  still 
under  an  obligation  to  represent  the 
views  of  non-Federal  industry  and 
consumer  groups,  and  this  obligation  is 
publicly  disclosed.  See  21  CFR  14.84(c). 
And  alUiough  representative  members 
participate  in  committee  discussions, 
they  are  not  permitted  to  vote  on 
committee  recommendations.  21  CFR 
14.86(a)(1).  Representative  members  are 
also  subject  to  specific  limitations  on 
their  participation  in  matters  directly 
involving  their  employer,  as  well  as 
general  limitations  on  thmr  advocacy. 
21  CFR  14.86(c)(4)-(6).  Failure  to  adhere 
to  these  limitations  may  resuJt  in 
removal  from  the  committee.  21  CFR 
14.86(d).  Accordingly,  in  view  of  the 
limited  nature  of  their  services  and  the 
public  expectation  that  they  will  act  as 
representatives,  there  appears  to  be  little 
risk  that  appointment  of  these 
representatives  as  special  Government 
employees  will  impair  the  advisory 
committee  process. 

The  exemption  applies  only  to 
disqualifying  financial  interests  that 
arise  from  the  class  which  the  employee 
represents.  For  example,  an  employee 
who  represents  the  pharmaceutical 
industiy  may  have  disqualifying 
financial  interests  that  arise  from  his 
employment  with  a  pharmaceutical 
company  and  from  ownership  of  stock 
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in  the  company.  The  employee's 
disqualifying  financial  interests  arising 
firom  these  relationships  and  assets  are 
exempt  under  §  2640.203(j).  On  the 
other  hand,  ownership  of  stock  in  the 
same  company  by  an  employee  who 
represents  consumer  groups  does  not 
create  a  disqualifying  financial  interest 
in  the  same  class  which  the  employee 
represents.  In  this  case,  the  employee 
who  represents  consumer  groups  would 
need  an  individual  waiver  under  section 
■  208(b)(1)  or  (b)(3)  before  participating  in 
advisory  committee  activities  ejecting 
the  company  in  which  she  owns  stock. 

Employees  of  the  Tennessee  Valley 
Authority 

Section  2640.203(k)  of  the  final  rule 
contains  a  new  exemption  applicable  to 
employees  of  the  Tennessee  Valley 
Authority  (TVA)  who  participate  in 
developing  or  approving  power  rate 
schedules,  or  other  similar  matters,  for 
the  production  of  electric  power  within 
the  TVA  service  area.  The  provision 
continues  an  existing  exemption 
promulgated  by  the  TVA  at  18  CFR 
1300.735  pursuant  to  its  authority  under 
18  U.S.C.  208(b)(2)  before  the  statute 
was  amended  in  1989.  The  exemption 
applies  only  to  disqualifying  financial 
interests  arising  from  the  use  of  electric 
power  sold  by  the  TVA. 


Section  2640.204 
Interests 


Prohibited  Financial 


One  agency  stated  that  5  CFR 
2635.403(b),  which  authorizes  an 
agency  to  prohibit  the  holding  of  certain 
financial  interests  in  individual  cases, 
should  have  no  applicability  where  a 
financial  interest  is  covered  by  a 
regulatory  exemption.  The  agency  noted 
that  situations  arising  under 
§  2635.403(b)  are  not  analogous  to 
situations  where  financial  interests  are 
prohibited  under  statute  or 
supplemental  regulation.  The  Office  of 
Government  Ethics  did  not  make  the 
recommended  modification.  Deleting 
the  reference  to  5  CFR  2635.403(b) 
would  interfere  with  an  agency's  ability 
to  make  independent  determinations 
about  substantial  conflicts.  However, 
§  2640.204  has  been  revised  to  clarify 
that  none  of  the  exemptions  apply  to 
financial  interests  "held  or  acquired  by 
the  employee,  his  spouse,  or  minor 
child  in  violation  of  a  statute  or  agency 
supplemental  regulation  *  *  *."  This 
clarifying  revision  is  necessary  to 
address  the  fact  that  a  few  agencies  have 
supplemental  regulations  which 
prohibit  spouses  and  minor  children 
firom  holding  or  acquiring  certain 
interests. 


Section  2640.205    Employee 
Responsibility 

One  agency  requested  that  the  final 
sentence  in  this  section  as  proposed, 
which  referred  in  part  to  an  employee's 
uncertainty  about  whether  a  waiver  is 
applicable,  should  be  changed  to 
reference  an  "exemption  or  waiver." 
The  Office  of  Government  Ethics  has 
corrected  that  provision  in  the  final  rule 
to  state,  "An  employee  who  is  unsure 

whether  an  exemption  is  applicable 

•  *  •  >• 

Two  agencies  made  comments    - 
regarding  employee  reliance  on  agency 
advice.  One  agency  thought  it  would  be 
useful  to  encourage  employees  to  rely 
on  specific  advice  of  their  organization's 
ethics  officials.  Another  agency 
recommended  that  OGE  add  a  "safe 
harbor"  provision  under  which  the 
employee  would  not  be  subject  to 
criminal  prosecution  or  disciplinary 
action  when  relying  in  good  faith  on  the 
advice  of  an  agency  ethics  official  with 
respect  to  the  applicability  of  the 
exemptions.  The  Office  of  Government 
Ethics  did  not  add  a  "safe  harbor" 
provision.  The  correct  standard 
concerning  reUance  on  the  advice  of 
ethics  officials  is  stated  at  5  CFR 
2635.107(b).  That  provision  states  that 
"good  faith  reliance  onjhe  advice  of  an 
agency  ethics  official  is~a  factor  that  may 
be  taken  into  account  by  the  Department 
of  Justice  in  the  selection  of  cases  for 
prosecution." 

One  agency  stated  that  it  supports  the 
concept  that  employees  have  to  take 
responsibility  for  determining  whether 
an  exemption  applies  in  a  particular 
case.  A  second  agency,  however, 
expressed  concern  that  the  regulation  as 
proposed  would  not  accomplish  its 
stated  purpose  of  lessening  the  burden 
on  agency  ethics  officials  since 
employees  may  not  rely  on  a  provision 
unless  the  interest  is  specifically  exempt 
and  employees  will  be  forced  to  consult 
with  an  ethics  official  prior  to  taking 
action.  The  Office  of  Government  Ethics 
understands  this  concern,  but  believes 
that  most  employees  will  be  able  to 
apply  the  basic  exemption  provisions 
once  they  take  efiiect.  In  addition, 
because  this  regulation  implements  a 
criminal  statute,  it  should  be 
sufficiently  precise  so  that  employees 
have  adequate  notice  of  when  they  may 
act  without  fear  of  violating  section  208. 
Naturally,  when  an  employee  is  in 
doubt  as  to  the  applicaluon  of  a 
particular  provision,  he  will  have  to 
consult  with  an  ethics  official.  However, 
as  addressed  earlier  in  the  Summary  of 
Contents,  OGE  has  attempted  to  make 
the  regulations  less  complex  by 
simplifying  language  and  deleting  some 


exemptions.  These  modifications  should 
make  the  regulation  somewhat  easier  for 
employees  to  understand  and  apply. 

One  agency  complained  about  the 
burden  on  employees  in  complying  with 
the  regulation  to  the  extent  that  they 
would  have  to  obtain  information  about 
their  investments  to  determine  whether 
they  meet  with  conditions  set  forth  in 
the  exemptions.  The  Office  of 
Government  Ethics  does  not  beUeve  this 
should  be  an  onerous  task.  Most 
employees  receive  prospectuses  and 
periodic  updates  about  their 
investments.  If  they  did  not  keep  these 
materials,  they  can  obtain  information 
by  calling  the  manager  of  the  fimd,  trust 
or  plan. 

'The  same  agency  suggested  the 
creation  of  a  Govemmentwide  database 
listing  investments  (e.g.,  nonsector 
mutual  funds  and  certain  pensions)  that 
do  not  create  conflicts  of  interests  and 
that  could  be  updated  quarterly  and 
shared  by  all  agencies  and  employees  as 
a  means  of  ensuring  compliance.  The 
Office  of  Government  Ethics  does  not 
believe  this  would  be  a  practical  use  of 
resources  or  staff.  The  number  of 
investments  that  could  be  included 
would  be  so  large  that  it  would  be 
nearly  impossible  to  identify  them  all 
with  any  precision.  Inevitably,  some 
investments  would  be  omitted,  and  the 
system  would  prove  to  be  unreliable. 

One  agency  suggested  that  OGE 
provide  training  resources  for 
employees  and  ethics  officials.  The 
Office  of  Government  Ethics  anticipates 
developing  training  resources  and 
materials  concerning  the  new 
regulation. 

Section  2640.206    Existing  Agency 
Exemptions 

An  agency  suggested  that  the 
regulation  include  a  grandfather  clause 
for  those  employees  who  currently  have 
exempted  interests  under  individual 
agency  regulations,  allowing  the 
employee  to  continue  to  hold  that 
exempted  interest  as  long  as  the 
employee  maintains  the  same  duties. 
The  Office  of  Government  Ethics  does 
not  agree  that  a  grandfather  clause 
would  be  desirable.  A  grandfather 
clause  would  result  in  a  complicated 
scheme  for  agencies  to  administer. 
Under  such  system,  some  employees 
would  function  under  section  208(b)(2) 
agency  exemptions  in  existence  prior  to 
these  regulations,  while  others  would 
function  under  the  new  exemptions.  If 
an  agency  needs  to  continue  a  specific 
exemption  not  covered  under  these 
regulations,  it  should  submit  one  to 
OGE  for  consideration.  Alternatively,  an 
agency  can  consider  granting  waivers  on 
an  individual  basis  under  section 
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208(b)(1)  to  employees  who  have 
exemptions  mider  current  agency  rules. 

Subpart  C— Individual  Waivers    .- 

Section  2640.301    Waivers  Issued 
Pursuant  to  18  U.S.C.  208(b)(1) 

One  agency  cpmmented  that  subpart 
C  of  the  part  2640  regulation  as 
proposed  should  be  deleted  in  its 
entirety,  as  it  is  duplicative  and 
unnecessary  since  individual  waivers 
are  covered  at  5  CFR  2635.402(d)(2). 
The  Office  of  Government  Ethics  has  not 
adopted  this  suggestion  in  this  final 
rule.  These  new  regulations  contain 
more  detailed  requirements  than  those 
described  in  §2635. 402(d)(2),  as  well  as 
a  list  of  factors  an  agency  may  use  in 
determining  whether  a  disqualifying 
financial  interest  is  sufficiently 
substantial  to  be  deemed  likely  to  aflect 
the  integrity  of  the  employee's  services 
to  the  Government. 

A  second  agency  responded  with  two 
observations.  First,  the  agency  assumed 
that  describing  the  broad  scope  of  duties 
encompassed  by  an  employee's  official 
duties  will  be  sufficient  to  meet  the 
requirement  under  §  2640.301(a)(3). 
Second,  it  stated  that  an  appointing 
authority  has  discretion,  but  is  not 
required  to  issue  a  waiver  even  if  all  of 
the  enumerated  requirements  are  met. 
The  Office  of  Government  Ethics  agrees 
with  the  commenter  on  both  points  and 
has  retained  subpart  C  in  its  entirety  in 
this  final  rule. 

Another  agency  thought  it  would  be 
helpful  to  add  to  proposed  §  2640.301(b) 
another  factor  such  as  "availability  at 
the  location  of  other  persons  qualified  to 
perform  the  service  in  a  timely  fashion," 
in  order  to  assist  agencies  that  have 
small  posts  abroad  where  no  one  else 
can  perform  the  employee's  tasks.  The 
Office  of  Government  Ethics  did  not  add 
this  factor  because  consideration  of  such 
circumstances  is  implicit  in  the  factor 
described  at  §  2640.301(b)(b)(6)(ii). 

Section  2640.304    Public  Availability 
of  Agency  Waivers 

One  agency  requested' that  OGE  add  a 
requirement  that  advisory  committee 
members  file  public  financial  disclosure 
statements  or,  alternatively,  that  OGE 
seek  appropriate  legislation  modifying 
section  107(a)(2)  of  the  Ethics  in 
Government  Act  to  require  agencies  to 
disclose  pubhcly  the  ideiftity  of  an 
individual's  principal  employment, 
positions  held  and  contractual 
relationships,  and  investment  interests 
that  may  be  relevant  to  the  purposes  and 
functions  of  the  advisory  committee. 
This  request  is  outside  the  scope  of  this 
regulation,  which  deals  principally  with 
exemptions  from  section  208. 


m.  Existing  Agency  Exemptions 

As  of  the  effective  date  of  this 
regulation,  regulatory  exemptions 
issued  by  individual  agencies  under  the 
authority  of  18  U.S.C.  208(b)(2),  as  in 
effect  prior  to  November  30, 1989,  will 
no  longer  be  effective. 

IV.  Matters  oi  Regulatory  Procedure 

Ex^utive  Order  12866 

In  promulgating  this  final  regulation, 
the  (Dffice  of  Government  Ethics  has 
adhered  to  the  regulatory  philosophy 
and  the  applicable  principles  of 
regulation  set  forth  in  section  1  of 
Executive  Order  12866,  Regulatory 
Review  and  Planning.  This  regulation 
has  also  been  reviewed  by  the  Office  of 
Management  and  Budget  under  that 
Executive  order. 

Regulatory  Flexibility  Act 

As  Director  of  the  Office  of 
Government  Ethics,  I  certify  under  the 
Regulatory  Flexibility  Act  (5  U.S.C. 
chapter  6)  that  this  final  regulation  will 
not  have  a  significant  impact  on  a 
substantial  number  of  small  entities 
because  it  primarily  affects  Federal 
executive  branch  employees. 

Paperwork  Reduction  Act 

The  Paperworic  Reduction  Act  (44 
U.S.C.  chapter  35)  does  not  apply 
because  this  final  regulation  does  not  . 
contain  information  collection 
requirements  that  require  the  approval 
of  the  Office  of  Management  and 
Budget 

List  of  Subjects  in  5  CFR  Part  2640 

Conflict  of  interests.  Government 
employees. 

Approved:  September  26, 1996. 
Stephen  D.  Potts, 
Director,  Office  of  Government  Ethics. 

Accordingly,  for  the  reasons  set  forth 
in  the  preamble,  the  Office  of 
Goverbment  Ethics  is  amending  title  5, 
chapter  XVI,  subchapter  B  of  the  Code 
of  Federal  Regulations  by  revising  part 
2640  to  read  as  follows: 

PART  2640— INTERPRETA-nON, 
EXEMPTIONS  AND  WAIVER 
GUIDANCE  CONCERNING  18  U.S.C. 
208  (ACTS  AFFECTING  A  PERSONAL 
RNANCIAL  INTEREST) 

Subpart  A— General  Provisions 

2640.101  Purpose. 

2640.102  Definitions. 

2640.103  Prohibitioa. 


Subpart  B— Exsmpttons  Pursuant  to  18 
U.S.C.  208<b)<2) 

2640.201  Exemptions  for  interests  in 
mutual  funds,  unit  investment  trosts, 
and  employee  benefit  plans. 

2640.202  Exemptions  for  interests  in 
securities. 

2640.203  Misoellanebus  exemptions. 
2640.2(M    Prohibited  financial  interests. 

2640.205  Employee  responsibility. 

2640.206  Existing  agency  exemptions. 

Subpart  C— Individual  Waivsrs 

2640.301  Waivers  issued  pursuant  to  18 
U.S.C  208(b)(1). 

2640.302  Waivers  issued  pursuant  to  IB 
U.S.C  208(b)(3). 

2640.303  Consultation  and  notification 
regarding  waivers. 

2640. 304  PubUc  availability  of  agency 
waivers. 

Authority:  5  U.S.C.  App.  (Ethics  in 
Government  Act  of  1978):  18  U.S.C.  208:  B.O. 
12674,  54  PR  15159,  3  CFR,  1989  Comp.,  p. 
215,  as  modified  by  E.0. 12731,  55  PR  42547, 
3  CFR,  1990  Comp.,  p.  306. 

Subpart  A— General  Provisions 

§2640.101    Purpoae. 

18  U.S.C.  208(a)  prohibits  an  officer  or 
employee  of  the  executive  branch,  of 
any  independent  agency  of  the  United 
States,  of  the  District  of  Columbia,  or 
Federal  Reserve  bank  director,  officer,  or 
employee,  or  any  special  Government 
employee  from  participating  in  an 
official  capacity  in  particular  matters  in 
which  he  has  a  personal  financial 
interest,  or  in  which  certain  persons  or 
organizations  with  which  he  is  affiliated 
have  a  financial  interest.  The  statute  is 
intended  to  prevent  an  employee  from 
allowing  personal  interests  to  affect  his 
official  actions,  and  to  protect 
governmental  processes  from  actual  or 
apparent  conflicts  of  interests.  However, 
in  certain  cases,  the  nature  and  size  of 
the  financial  interest  and  the  nature  of 
the  matter  in  which  the  employee 
would  act  are  imlikely  to  affieei  an 
employee's  official  actions. 
Accordingly,  the  statute  p>ermits  waivers 
of  the  disqualification  provision  in 
certain  cases,  either  on  an  individual 
basis  or  pursuant  to  general  regulation. 
Section  208(b)(2)  provides  that  the 
Director  of  the  Office  of  Government    . 
Ethics  may,  by  regulation,  exempt  from 
the  general  prohibition,  financial 
interests  which  are  too  remote  or  too 
inconsequential  to  affect  the  integrity  of 
the  services  of  the  employees  to  which 
the  prohibition  applies.  "The  regulations 
in  this  part  describe  those  financial 
interests.  This  f>art  also  provides 
guidance  to  agencies  on  the  factors  to 
consider  when  issuing  individual 
waivers  under  18  U.S.C  208  (b)(1)  or 
(b)(3),  and  provides  an  interpretation  of 
18  U.S.C  208(a). 
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f264ai02    Dcflnitlons. 

For  purposes  of  this  part: 

(a)  Diversified  means  that  the  fund, 
trust  (»  plan  does  not  have  a  stated 
policy  of  concentrating  its  investments 
in  any  industry,  business,  single  country 
other  than  the  United  States,  or  bonds 
of  a  single  State  within  the  United 
States  and,  in  the  case  of  an  employee 
benefit  plan,  means  that  the  plan's 
trustee  has  a  written  policy  of  varying 
plan  investments. 

Note  to  paragraph  (a):  A  mutual  fund  is 
diversified  for  purposes  of  tills  part  if  it  does 
not  have  a  policy  of  concentrating  its 
investments  in  an  industry,  business,  country 
other  than  the  United  States,  or  single  State' 
within  the  United  States.  Whether  a  mutual 
fund  meets  this  standard  may  be  determined 
by  checking  the  fund's  prospectus  or  by 
calling  a  broker  or  the  manager  of  the  fund. 
An  employee  benefit  plan  is  diversified  if  the 
plan  manager  has  a  written  policy  of  varying 
assets.  This  policy  might  be  found  in 
materials  describing  the  plan  or  may  be 
obtained  in  a  written  statement  from  the  plan 
manager.  It  is  important  to  note  that  a  mutual 
fund  or  employee  benefit  plan  that  is 
diversified  for  purposes  of  this  part  may  not 
necessarily  be  an  excepted  investment  fund 
(EIF)  for  purposes  of  reporting  financial 
interests  pursuant  to  5  CFR  2634.310(c).  In 
some  cases,  an  employee  may  have  to  report 
the  underlying  assets  of  a  fund  or  plan  on  his 
financial  disclosure  statement  even  though 
an  exemption  set  forth  in  this  part  would 
permit  the  employee  to  participate  in  a 
matter  afiecting  the  underlying  assets  of  the 
fund  or  plan.  Conversely,  there  may  be 
situations  in  which  no  exemption  in  this  part 
is  applicable  to  the  assets  of  a  fund  or  plan 
which  is  properly  reported  as  an  EIF  on  the 
employee's  financial  disclosure  statement. 

(b)  Employee  means  an  officer  or 
employee  of  the  executive  branch  of  the 
United  States,  or  of  any  independent 
agency  of  the  United  States,  a  Federal 
Reserve  bank  director,  officer,  or 
employee,  or  an  officer  or  employee  of 
the  District-of  Columbia.  The  term  also 
includes  •  special  Government 
employee  as  defined  in  18  U.S.C.  202. 

(c)  Employee  benefit  plan  means  a 
plan  as  defined  in  section  3(3)  of  the 
Employee  Retirement  Income  Security 
Act  of  1974,  29  U.S.C.  1002(3),  and  that 
has  more  than  one  particip>ant.  An 
employee  benefit  plan  is  any  plan,  fund 
or  program  established  or  maintained  by 
an  employer  or  an  employee 
organization,  or  both,  to  provide  its 
participants  medical,  disability,  death, 
unemployment,  or  vacation  benefits, 
training  programs,  day  care  centers, 
scholarship  funds,  prepaid  legal 
services,  deferred  income,  or  retirement 
income. 

(d)  He,  his,  and  him  include  she,  hers, 
and  her. 

(e)  Holdings  means  portfolio  of 
investments. 


({)  Independent  trustee  means  a 
trustee  who  is  independent  of  the 
sponsor  and  the  participants  in  a  plan, 
or  is  a  registered  investment  advisor. 

(g)  Institution  of  higher  education 
means  an  educational  institution  as 
defined  in  20  U.S.C.  1141(a). 

(h)  Issuer  means  a  person  who  issues 
or  proposes  to  issue  any  security,  or  has 
any  outstanding  security  which  it  has 
issaad. 

(i)  Long-term  Federal  Government 
security  means  a  bond  or  note,  except 
fdr  a  U.S.  Savings  bond,  with  a  maturity 
of  more  than  one  year  issued  by  the 
United  States  Treasury  pursuant  to  31 
U.S.C.  chapter  31, 

())  Municipal  security  means  direct 
obligation  of.  or  obligation  guaranteed 
as  to  principal  or  interest  by,  a  State  (or 
any  of  its  political  subdivisions,  or  any 
municipal  corporate  instrumentality  of 
one  or  more  States),  or  the  District  of 
Columbia,  Puerto  Rico,  the  Virgin 
Islands,  or  any  other  possession  of  the 
United  States. 

(k)  Mutual  fund  means  an  entity 
which  is  registered  as  a  management 
company  under  the  Investment 
Company  Act  of  1940,  as  amended  (15 
U.S.C.  80a-l  et  seq.).  For  purposes  of 
this  part,  the  term  mutual  fund  includes 
open-end  and  closed-end  mutual  funds 
and  registered  money  market  funds. 

(1)  Particular  matter  involving  specific 
parties  includes  any  judicial  or  other 
proceeding,  application,  request  for  a 
ruling  or  other  determination,  contract, 
claim,  controversy,  investigation, 
charge,  accusation,  arrest  or  other 
particular  matter  involving  a  specific 
party  or  parties.  The  term  typically 
involves  a  specific  proceeding  affecting 
the  legal  rights  of  the  parties,  or  an 
isolatable  transaction  or  related  set  of 
transactions  between  identified  parties. 

(m)  Particular  matter  of  general 
applicability  means  a  particular  matter 
that  is  focused  on  the  interests  of  a 
discrete  and  identifiable  class  of 
persons,  but  does  not  involve  specific 
parties.  , 

(n)  Pension  plan  means  any  plan, 
fund  or  program  maintained  by  an 
employer  or  an  employee  organization, 
or  both,  to  provide  retirement  income  to 
employees,  or  which  results  in  deferral 
of  income  for  periods  extending  to,  or 
beyond,  termination  of  employment. 

(0)  Person  means  an  individual, 
corporation,  company,  association,  firm. 
partnership,  society  or  any  other 
organization  or  institution. 

(p)  Publicly  traded  security  means  a 
security  as  defined  in  paragraph  (r)  of 
this  section  and  which  is: 

(1)  Registered  with  the  Securities  and 
Exchange  Commission  pursuant  to 
section  12  of  the  Securities  Exchange    . 


Act  of  1934  (15  U.S.C.  781)  and  listed  on 
a  national  or  regional  securities 
exchange  or  traded  through  NASDAQ; 

(2)  Issued  by  an  investment  company 
registered  pursuant  to  section  8  of  the 
Investment  Company  Act  of  1940,  as 
amended  (15  U.S.C.  80a-«);  or 

(3)  A  corporate  bond  registered  as  an 
offering  with  the  Securities  and 
Exchange  Commission  imder  section  12 
of  the  Securities  Exchange  Act  of  1934 
(15  U.S.C.  787)  and  issued  by  an  entity 
whose  stock  is  a  publicly  traded 
security. 

Note  to  paragraph  (p):  National  securities 
exchanges  include  the  American  Stock 
Exchange  and  the  New  York  Stock  Exchange. 
Regional  exchanges  include  Boston, 
Qncinnati,  Interroountain  (Salt  Lake  Qty), 
Midwest  (Chicago),  Pacific  (Los  Angeles  and 
San  Francisco),  Philadelphia  (Philadelphia 
and  Miami),  and  Spokane  stock  exchanges. 

(q)  Sector  mutual  fund  means  a 
mutual  fund  that  concentrates  its 
investments  in  an  industry,  business, 
single  country  other  than  the  United 
States,  or  bonds  of  a  single  State  within 
the  United  States. 

(r)  Security  means  common  stock, 
preferred  stock,  corporate  bond, 
municipal  security,  mutual  fund,  long- 
term  Federal  Government  security,  and 
limited  partnership  interest. 

(s)  Short-term  Federal  Government 
security  means  a  bill  with  a  maturity  of 
one  year  or  less  issued  by  the  United 
States  Treasury  pursuant  to  31  U.S.C 
chapter  31. 

(tj  Special  Government  employee 
means  those  executive  branch  officers  or 
employees  specified  in  18  U.S.C.  202(a). 
A  special  Government  employee  is 
retained,  designated,  appointed  or 
employed  to  perform  temporary  duties 
either  on  a  full-time  or  intermittent 
basis,  with  or  without  compensation,  for 
a  period  not  to  exceed  130  days  during 
any  consecutive  365-day  period. 

(u)  Unit  investment  trust  means  an 
investment  company  as  defined  in  15 
U.S.C.  80a-4(2)  that  is  a  regulated 
investment  company  under  26  U.S.C 
851. 

(v)  United  States  Savings  bond  means 
a  savings  bond  issued  by  the  United 
States  Treasury  pursuant  to  31  U.S.C. 
3105. 

$2640.103    Prohibition. 

(a)  Statutory  prohibition.  Unless 
permitted  by  18  U.S.C.  208(b)  (l)-(4).  an 
employee  is  prohibited  by  18  U.S.C 
208(a)  from  participating  personally  and 
substantially  in  an  official  capacity  in 
any  particular  matter  in  which,  to  his    • 
knowledge,  he  or  any  other  person 
specified  in  the  statute  has  a  financial 
interest,  if  the  particular  matter  will 
have  a  direct  and  predictable  effect  on 
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that  interest.  The  restrictions  of  18 
U.S.C.  208  are  described  more  fully  in 
5  CFR  2635.401  and  2635.402. 

(1)  Particular  matter.  The  term 
"particular  matter"  includes  only 
matters  that  involve  deliberation, 
decision,  or  action  that  is  focused  upon 
the  interests  of  specific  persons,  or  a 
discrete  and  identifiable  class  of 
persons.  The  term  may  include  matters 
which  do  not  involve  formal  parties  and 
may  extend  to  legislation  or  policy 
making  that  is  narrowly  focused  on  the 
interests  of  a  discrete  and  identifiable 
class  of  persons.  It  does  not,  however, 
cover  consideration  or  adoption  of 
broad  policy  options  directed  te  the 
interests  of  a  large  and  diverse  group  of 
persons,  llie  particular  matters  covered 
by  this  part  include  a  judicial  or  other 
proceeding,  application  or  request  for  a 
ruling  or  other  determination,  contract, 
claim,  controversy,  charge,  accusation 
or  arrest. 

Example  1 :  The  Overseas  Private 
Investment  Corporation  decides  to  hire  a 
contractor  to  conduct  EEO  training  for  its 
employees.  The  award  of  a  contract  for 
training  services  is  a  particular  matter. 

Example  2:  The  spouse  of  a  high  level 
official  of  the  Internal  Revenue  Service  (IRS) 
requests  a  meeting  on  behalf  of  her  client  (a 
maior  U.S.  corporation)  with  IRS  officials  to 
discuss  a  provision  of  IRS  regulations 
governing  depreciation  of  equipment.  The 
spouse  will  be  paid  a  fee  by  the  corporation 
for  arranging  and  attending  the  meeting.  The 
consideration  of  the  spmuse's  request  and  the 
deciision  to  hold  \hi  meeting  are  particular 
matters  in  which  t^e  spouse  has  a  financial 
interest.         ^  - 

Example^:  A  regulation  published  by  the 
Department  of  Agriculture  applicable  only  to 
companies  that  operate  meat  packing  plants 
is  a  particular  matter. 

Example  4:  A  change  by  the  Department  of 
Labor  to  health  and  safety  regulations 
applicable  to  all  employers  in  the  United 
States  is  not  a  particular  matter.  The  change 
in  the  r^ulations  is  directed  to  the  interests 
of  a  large  and  diverse  group  of  {>ersons. 

Example  5:  The  allocation  of  additional 
resources  to  the  investigation  and 
prosecution  of  white  collar  crime  by  the 
Department  of  justice  is  not  a  particular 
matter.  Similarly,  deliberations  on  the 
general  merits  of  an  omnibus  bill  such  as  the 
Tax  Refiomi  Act  of  198ft<are  not  sufficiendy 
ftxnised  on  the  interests  ofspecific  persons, 
or  a  discrete  and  identifiable  group  of 
persons  to  constitute  participation  in  a 
particular  matter. 

Example  6:  The  recommendations  of  the 
Council  of  Economic  Advisors  to  the 
President  about  appropriate  policies  to 
maintain  econmnic  growth  and  stability  are 
not  particular  matters.  Discussions  about 
economic  growth  policies  are  directed  to  the 
interests  of  a  large  and  diverse  group  of 
persons. 

Example  7:  The  formulation  and 
implementation  of  the  response  of  the  United 
States  to  the  military  invasion  of  a  U.S.  ally 


is  not  a  particular  matter.  General 
deliberations,  decisions  and  actions 
concerning  a  response  are  based  on  a 
consideration  of  the  political,  military, 
diplomatic  and  economic  interests  of  every 
sector  of  society  and  are  too  diffuse  to  be 
focused  on  the  interests  of  specific 
individuals  or  entities.  However,  at  the  time 
consideration  is  given  to  actions  focused  on 
specific  individuals  or  entities,  or  a  discrete 
and  identifiable  class  of  individuals  or 
entities,  the  matters  under  consideration 
would  be  particular  matters.  These  would 
include,  for  example,  discussions  whether  to 
close  a  particular  oil  pumping  station  or 
pipeline  in  the  area  where  hostilities  are    ' 
taking  place,  or  a  decision  to  seize  a   - 
particular  oil  field  or  oil  tanker. 

Example  8:  A  legislative  proposal  for  broad 
health  care  reform  is  not  a  particular  matter 
because  it  is  not  focused  on  the  interests  of 
specific  persons,  or  a  discrete  and 
identifiable  class  of  [jersons.  It  is  intended  to 
affect  every  person  in  the  United  States. 
However,  consideration  and  implementation, 
through  regulations,  of  a  section  of  the  health 
care  bill  limiting  the  amount  that  can  be 
charged  for  prescription  drugs  is  sufficiently 
focused  on  the  interests  of  pharmaceutical 
companies  that  it  would  be  a  particular 
matter. 

(2)  Personal  and  substantial 
participation.  To  participate 
"personally"  means  to  participate 
directly.  It  includes  the  direct  and  active 
supervision  of  the  participation  of  a 
subordinate  in  the  matter.  To  participate 
"substantially"  means  that  the 
employee's  involvement  is  of 
significance  to  the  matter.  Participation 
may  be  substantial  even  though  it  is  not 
determinative  of  the  outcome  of  a 
particular  matter.  However,  it  requires 
more  than  official  responsibility, 
knowledge,  perfimctory  involvement,  or 
involvement  on  an  administrative  or 
peripheral  issue.  A  finding  of 
substantiality  should  be  based  not  only 
on  the  effort  devoted  to  the  matter,  but 
also  on  the  importance  of  the  effort. 
While  a  series  of  peripheral 
involvements  may  be  insubstantial,  the 
single  act  of  approving  or  participating 
in  a  critical  step  may  be  substantial. 
Personal  and  substantial  participation 
may  occur  when,  for  example,  an 
employee  participates  through  decision, 
approval,  disapproval,  recommendation, 
investigation  or  the  rendering  of  advice 
in  a  particular  matter. 

Example  1:  An  agency's  Office  of 
Enforcement  is  investigating  the  allegedly 
fraudulent  marketing  practices  of  a  major 
corporation.  One  of  the  agency's  personnel 
specialists  is  asked  to  provide  information  to 
the  Office  of  Enforcement  abofit  the  agency's 
persoimel  ceiling  so  that  the  Office  can 
determine  whether  new  employees  can  be 
hired  to  woric  on  the  investigation.  The 
employee  personnel  specialist  owns  $10,000 
worth  of  stock  in  the  corporation  that  is  the 
target  of  the  investigation.  She  does  not  have 


a  disqualifying  financial  interest  in  the 
matter  (the  investigation  and  possible 
sulnequent  enforcement  proceedings) 
because  her  involvement  is  on  a  peripheral 
personnel  issue  and  her  participation  cannot 
be  considered  "substantial"  as  defined  in  the 
statute. 

(3)  Direct  and  predictable  effect,  (i)  A 
particular  matter  will  have  a  "direct" 
effect  on  a  financial  interest  if  there  is 
a  close  causal  link  between  any  decision 
or  action  to  be  taken  in  the  matter  and 
any  expected  effect  of  the  matter  on  the 
financial  interest.  An  effect  may  be 
direct  even  though  it  does  not  occur 
immediately.  A  particular  matter  will 
not  have  a  direct  effect  on  a  financial 
interest,  however,  if  the  chain  of 
causation  is  attenuated  or  is  contingent 
upon  the  occurrence  of  events  that  are 
speculative  or  that  are  independent  of. 
and  imrelated  to,  the  matter.  A 
particular  matter  that  has  an  efliect  on  a 
financial  interest  only  as  a  consequence 
of  its  effects  on  the  general  economy 
does  not  have  a  direct  effect  within  the 
meaning  of  this  part, 

(ii)  A  particular  matter  will  have  a 
"predictable"  effect  if  there  is  a  real,  as 
opposed  to  a  speculative,  possibility 
that  the  matter  will  affect  the  financial 
interest.  It  is  not  necessary,  however, 
that  the  magnitude  of  the  gain  or  loss  be 
known,  and  the  dollar  amount  of  the 
gain  or  loss  is  immaterial. 

Example  1 :  An  attorney  at  the  Department 
of  Justice  is  working  on  a  case  in  which 
several  large  companies  are  defendants.  If  the" 
Department  wins  the  case,  the  defendants 
may  he  required  to  reimburse  the  Federal 
Government  for  their  failure  to  adequately 
perform  work  under  several  contracts  with 
the  Government  The  attorney's  spouse  is  a 
salaried  employee  of  one  of  the  companies, 
working  in  a  division  that  has  no 
involvement  in  any  of  the  contracts.  She  does 
not  participate  in  any  bonus  or  benefit  plans 
tied  to  the  profitability  of  the  company,  nor 
does  she  own  stock  in  the  company.  Because 
there  is  no  evidence  that  the  case  will  have 
a  direct  and  predictable  effect  on  whether  the 
spouse  will  retain  her  job  or  maintain  the 
level  of  her  salary,  or  whether  the  company 
will  undergo  any  reoi^anization  that  would 
affect  her  interests,  the  attorney  would  not 
have  a  disqualifying  financial  interest  in  the 
matter.  However,  the  attorney  must  consider, 
under  the  requirements  of  §2635.502  of  this 
chapter,  whether  his  impartiality  would  be 
questioned  if  he  continues  to  work  on  the 
case. 

Example  2:  A  special  Government 
employee  (SGE)  whose  principal 
employment  is  as  a  researcher  at  a  maj<H' 
university  is  appointed  to  serve  on  an 
advisory  committee  that  will  evaluate  the 
safety  and  effectiveness  of  a  new  medical 
device  to  regulate  arrhythmic  heartbeats.  The 
device  is  being  developed  by  Alpha  Medical 
Inc.,  a  company  which  also  has  contracted 
with  the  SGE's  imiversity  to  assist  in 
developing  another  medical  device  related  to , 
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kidney  dialysis.  There  is  no  evidence  that  the 
advisory  cranmittee's  detenninations 
concerning  the  medical  device  under  review 
will  affect  Alpha  Medical's  contract  with  the 
university  to  develop  the  kidney  dialysis 
device.  The  SGE  may  participate  in  the 
committee's  deliberations  because  those 
deliberations  will  not  have  a  direct  and 
predictable  effect  on  the  financial  interests  of 
the  researcher  or  his  employer. 

Example  3:  The  SGE  in  the  preceding 
example  is  instead  asked  to  serve  on  an 
advisory  committee  that  has  been  convened 
to  conduct  a  preliminary  evaluation  of  the 
new  kidney  dialysis  device  developed  by 
Alpha  Medical  under  contract  with  the 
employee's  university.  Alpha's  contract  with 
the  university  requires  the  university  to 
undertake  additional  testing  of  the  device  to 
address  issues  raised  by  the  committee 
during  its  review.  The  committee's  actions 
will  tuve  a  direct  and  predictable  effect  on 
the  university's  financial  interest. 

Example  4:  An  engineer  at  the 
Environmental  Protection  Agency  (EPA)  was 
formerly  employed  by  Waste  Management, 
Inc.  a  corpwration  subject  to  EPA's 
regulations  concerning  the  diS]X)sal  of 
hazardous  waste  materials.  Waste 
Management  is  a  large  corporation,  with  less 
than  5%  of  its  profits  derived  from  handling 
hazardous  waste  materials.  The  engineer  has 
a  vested  interest  in  a  defined  benefit  pension 
plan  sponsored  by  Waste  Management  which 
guarantees  that  he  will  receive  payments  of 
$500  per  month  beginning  at  age  62.  As  an 
employee  of  EPA,  the  engineer  has  been 
assigned  to  evaluate  Waste  Management's 
compliance  with  EPA  hazardous  waste 
regulations.  There  is  no  evidence  that  the 
engineer's  monitoring  activities  will  affisct 
Waste  Management's  ability  or  willingness  to 
pay  his  pension  benefits  when  he  is  entitled 
to  receive  them  at  age  62.  Therefore,  the 
EPA's  monitoring  activities  will  not  have  a 
direct  and  predictable  effiect  on  the 
employee's  financial  interest  in  his  Waste 
Management  ptension.  However,  the  engineer 
should  consider  whether,  under  the 
standards  set  forth  in  5  CFR  2635.502,  a 
reasonable  person  would  question  his 
impartiality  if  he  acts  in  a  matter  in  which 
Waste  Management  is  a  party. 

(b)  Disqualifying  financial  interests. 
For  purposes  of  18  U.S.C  208(a)  and 
this  part,  the  term  financiaF  interest 
means  the  potential  for  gain  or  loss  to 
the  employee,  or  other  person  specified 
in  section  208,  as  a  result  of 
governmental  action  on  the  particular 
matter.  The  disqualifying  financial 
interest  might  arise  from  ownership  of 
certain  financial  instnunent^or 
investments  such  as  stock,  bonds, 
mutual  funds,  or  real  estate. 
Additionally,  a  disqualifying  financial 
interest  might  derive  from  a  salary, 
indebtedness,  job  offer,  or  any  similar 
interest  that  may  be  afiiected  by  the 
matter. 

Example  1 :  An  employee  of  the 
Department  of  the  Interior  owns 
transportation  bonds  issued  by  the  State  of 


Minnesota.  The  proceeds  of  the  bonds  will  be 
used  to  fund  improvements  to  certain  State 
highways.  In  her  official  position,  the 
employee  is  evaluating  an  application  from 
Miimesota  for  a  grant  to  support  a  State 
wildlife  refuge.  The  employee's  ownership  of 
the  transportation  bonds  does  not  create  a 
disqualifying  financial  interest  in 
Minnesota's  application  for  wildlife  fiinds 
because  approval  or  disapproval  of  the  grant 
will  not  in  any  way  affect  the  current  value 
of  the  bonds  or  have  a  direct  and  predictable 
effect  on  the  State's  ability  or  willingness  to 
honor  its  obligation  to  pay  the  bonds  when 
they  mature. 

Example  2:  An  employee  of  the  Bureau  of 
Land  Management  owns  undeveloped  land 
adjacent  to  Federal  lands  in  New  Mexico.  A 
portion  of  the  Federal  land  will  be  leased  by 
the  Bureau  to  a  mining  company  for 
exploration  and  development,  resulting  in  an 
increase  in  the  value  of  the  surrounding 
privately  owned  land,  including  that  owned 
by  the  employee.  The  employee  has  a 
financial  interest  in  the  lease  of  the  Federal 
land  to  the  mining  company  and,  therefore, 
cannot  participate  in  Bureau  matters 
involving  the  tease  unless  he  obtains  an 
individual  waiver  pursuant  to  18  LI.S.C 
208(b)(1). 

Example  3:  A  special  Government 
employee  serving  on  an  advisory  committee 
studying  the  safety  and  effectiveness  of  a  new 
arthritis  drug  is  a  practicing  physician  with 
a  specialty  in  treating  arthritis.  The  drug 
being  studied  by  the  committee  would  be  a 
low  cost  alternative  to  current  treatments  for 
arthritis.  If  the  drug  is  ultimately  approved, 
the  physician  will  be  able  to  prescribe  the 
less  expensive  drug.  The  physician  does  not 
own  stock  in,  or  hold  any  ftosition,  or  have 
any  business  relationship  with  the  company 
developing  the  drug.  Moreover,  there  is  no 
indication  that  the  availability  of  a  less 
expensive  treatment  for  arthritis  will  increase 
the  volume  and  profitability  of  the  doctor's 
private  practice.  Accordingly,  the  physician 
has  no  disqualifying  financial  interest  in  the 
actions  of  the  advisory  committee. 

(c)  Interests  of  others.  The  financial 
interests  of  the  following  persons  will 
serve  to  disqualify  an  employee  to  the 
same  extent  as  the  employee's  own 
interests: 

(1)  The  employee's  spouse; 

(2)  The  employee's  minor  child; 

(3)  The  employee's  general  partner; 

(4)  An  organization  or  entity  which 
the  employee  serves  as  officer,  director, 
trustee,  general  partner,  or  employee; 
and 

(5)  A  person  with  whom  the  employee 
is  negotiating  for,  or  has  an  arrangement 
concerning,  prospective  employment. 

Example  1 :  An  employee  of  the  Consumer 
Product  Safety  Conunission  (CPSC)  has  two 
minor  children  who  have  inherited  shares  of 
stock  from  their  grandparents  in  a  company 
that  manufact\ires  small  appliances.  Unless 
an  exemption  is  applicable  under  §  2640.202 
or  he  obtains  a  waiver  under  18  U.S.C 
208(b)(1),  the  employee  is  disqualified  from 
participating  in  a  CPSC  proceeding  to  require 
the  manufacturer  to  remove  a  defective 
appliance  from  the  market. 


Example  2:  A  newly  appointed  employee 
of  the  Department  of  Housing  and  Urban 
Development  (HUD)  is  a  general  partner  with 
three  former  business  associates  in  a 
partnership  that  owns  a  travel  agency.  The 
employee  knows  that  his  three  general 
partners  are  also  partners  in  another 
partnership  that  owns  a  HUD-subsidized 
housing  project  Unless  he  receives  a  waiver  ' 
pursuant  to  18  U.S.C.  208(b)(1)  permitting 
him  to  act,  the  employee  must  disqualify 
himself  from  particular  matters  involving  the 
HUD-subsidized  project  which  his  general 
partners  own. 

Example  3:  The  spouse  of  an  employee  of 
the  Department  of  Health  and  Human 
Services  (HHS)  works  for  a  consulting  firm 
that  provides  support  services  to  colleges  and 
universities  on  research  projects  they  are 
conducting  under  grants  from  HHS.  The 
spouse  is  a  salaried  employee  who  has  no 
direct  ownership  interest  in  the  firm  such  as 
through  stockholding,  and  the  award  of  a 
grant  to  a  particular  university  will  have  no 
direct  and  predictable  effect  on  his  continued 
employment  or  his  salary.  Because  the  award 
of  a  grant  will  not  affect  the  spouse's 
financial  interest,  section  208  would  not  bar 
the  HHS  employee  from  participating  in  the  . 
award  of  a  grant  to  a  university  to  which  the 
consulting  firm  will  provide  services. 
However,  the  employee  should  consider 
whether  her  participation  in  the  award  of  the 
grant  would  be  barred  under  the  impartiality 
provision  in  the  Standards  of  Ethical 
Conduct  for  Employees  of  the  Executive 
Branch  at  5  CFR  2635.502. 

(d)  Disqualification.  Unless  the 
employee  is  authorized  to  participate  in 
the  particular  matter  by  virtue  of  an 
exemption  or  waiver  described  in 
subpart  B  or  subpart  C  of  this  part,  or 
the  interest  has  been  divested  in 
accordance  with  paragraph  (e)  of  this 
section,  an  employee  shall  disqualify 
himself  from  piarticipating  in  a 
particular  matter  in  which,  to  his 
knowledge,  he  or  any  other  person 
specified  in  the  statute  has  a  financial 
interest,  if  the  particular  matter  will 
have  a  direct  and  predictable  effect  on 
that  interest.  Disqualification  is 
accomplished  by  not  participating  in  the 
particular  matter. 

(1)  Notification.  An  employee  who 
becomes  aware  of  the  need  to  disqualify 
himself  from  participation  in  a 
particular  matter  to  which  he  has  been 
assigned  should  notify  the  person 
responsible  for  his  assignment.  An 
employee  who  is  responsible  for  his 
own  assignments  should  take  whatever 
steps  are  necessary  to  ensure  that  he 
does  not  participate  in  the  matter  from 
which  he  is  disqualified.  Appropriate 
oral  or  written  notification  of  the 
employee's  disqualification  may  be 
made  to  coworkers  by  the  employee  or 
a  supervisor  to  ensure  that  the  employee 
is  not  involved  in  a  matter  from  which 
he  is  disqualified. 
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(2)  Documentation.  An  employee 
need  not  file  a  written  disqualification 
statement  unless  he  is  required  by  part 
2634  of  thi^  chapter  to  file  written 
evidence  of  compliance  with  an  ethics 
agreement  with  the  Office  of 
Government  Ethics,  is  asked  by  an 
agency  ethics  official  or  the  person 
responsible  for  his  assignment  to  file  a 
written  disqualification  statement,  or  is 
required  to  do  so  by  agency 
supplemental  regulation  issued 
pursuant  to  5  CFR  2635.105.  However, 
an  employee  may  elect  to  create  a  record 
of  his  actions  by  providing  written 
notice  to  a  supervisor  or  other 
appropriate  official. 

Example  1 :  The  supervisor  of  an  employee 
of  the  Department  of  Education  asks  the 
employee  to  attend  a  meeting  on  his  behalf 
on  developing  national  standards  for  science 
education  in  secondary  schools.  When  the 
employee  arrives  for  the  meeting,  she  realizes 
one  of  the  participants  is  the  president  of 
Education  Consulting  Associates  (ECA),  a 
firm  which  has  been  awarded  a  contract  to 
prepare  a  bulletin  describing  the 
Department's  policies  on  science  education 
standards.  The  employee's  spouse  has  a 
subcontract  with  ECA  to  provide  the  graphics 
and  charts  that  will  l)e  used  in  the  bulletin. 
Because  the  employee  realizes  that  the 
meeting  will  involve  matters  relating  to  the 
production  of  the  bulletin,  the  employee 
properly  decides  that  she  must  disqualify 
herself  from  participating  in  the  discussions. 
After  withdrawing  from  the  meeting,  the 
employee  should  notify  her  supervisor  about 
the  reason  for  her  disqualification.  She  may 
elect  to  put  her  disqualification  statement  in 
writing,  or  to  simply  notify  her  supervisor 
orally.  She  may  also  elect  to  notify 
appropriate  coworkers  about  her  need  to 
disqualify  herself  from  this  matter. 

(e)  Divestiture  of  a  disqualifying 
financial  interest.  Upon  sale  or  other 
divestiture  of  the  asset  or  other  interest 
that  causes  his  disqualification  fit>m 
participation  in  a  particular  matter,  an 
employee  is  no  longer  prohibited  from 
acting  in  the  particular  matter. 

(1)  Voluntary  divestiture.  An 
employee  who  would  otherwise  be 
disqualified  fit>m  participation  in  a 
particular  matter  may  voluntarily  sell  or 
otherwise  divest  himself  of  the  interest 
that  causes  the  disqualification. 

(2)  Directed  divestiture.  An  employee 
may  be  required  to  sell  or  otherwise 
divest  himself  of  the  disqualifying 
financial  interest  if  his  continued 
holding  of  that  interest  is  prohibited  by 
statute  or  by  agency  supplemental 
regulation  issued  in  accordance  with 
§2635.403(8)  of  this  chapter,  or  if  the 
agency  determines  in  accordance  with 
§  2635.403(b)  of  this  chapter  that  a 
substantial  conflict  exists  between  the 
financial  interest  and  the  employee's 
duties  or  accomplishment  of  the 
agency's  mission.  -    '  • 


(3)  Eligibility  for  special  tax 
treatment.  An  employee  who  is  directed 
to  divest  an  interest  may  be  eligible  to 
defer  the  tax  consequences  of 
divestiture  under  subpart  J  of  part  2634 
of  this  chapter.  An  employee  who 
divests  before  obtaining  a  certificate  of 
divestiture  will  not  be  eligible  for  this 
special  tax  treatment. 

(f)  Official  duties  that  give  rise  to 
potential  conflicts.  Where  an 
employee's  official  duties  create  a 
substantial  likelihood  that  the  employee 
may  be  assigned  to  a  particular  matter 
bom  which  he  is  disqualified,  the 
employee  should  advise  his  supervisor 
or  other  person  responsible  for  his 
assignments  of  that  potential  so  that 
conflicting  assignments  can  be  avoided, 
consistent  with  the  agency's  needs. 

SubfMft  B — Exemptions  Pursuant  to  18 
U.S.C.  208(b)(2) 

§  2640.201    Exemptions  tor  Interests  In 
mutual  funds,  unit  Investment  trusts,  and 
employee  benefit  plans. 

(a)  Diversified  mutual  funds  and  unit 
investment  trusts.  An  employee  may 
participate  in  any  particular  matter 
affecting  one  or  more  holdings  of  a 
diversified  mutual  fund  or  a  diversified 
unit  investment  trust  where  the 
disqualifying  financial  interest  in  the 
matter  arises  because  of  the  ownership 
of  an  interest  in  the  fund  or  trust. 

Example  1 :  An  employee  owns  shares 
worth  S100,000  in  several  mutual  funds 
whose  portfolios  contain  stock  in  a  snudl 
computer  company.  Each  mutual  fund 
prospectus  describes  the  fund  as  a 
"management  company,"  but  does  not 
characterize  the  fund  as  having  a  policy  of 
concentrating  its  investments  in  any 
particular  industry,  business,  single  country 
(other  than  the  U.S.)  or  bonds  of  a  single 
State.  The  employee  may  pariicipate  in 
agency  matters  affecting  the  computer 
company. 

Example  2:  A  nonsupervisory  employee  of 
the  Department  of  Energy  owns  shares  in  a 
mutual  fiind  that  expressly  concentrates  its 
holdings  in  the  stock  of  utility  companies. 
The  employee  may  not  rely  on  the  exemption 
in  paragraph  (a)  of  this  section  to  act  in 
matters  affecting  a  utility  company  whose 
stock  is  pari  of  the  mutual  fund's  portfolio 
because  the  fund  is  not  a  diversified  fund  as 
defined  in  §  2640.102(a).  The  employee  may, 
however,  seek  an  individual  waiver  under  18 
U.S.C  208(b)(1)  permitting  him  to  act 
Moreover,  depending  upon  the  value  of  the 
employee's  interest  in  the  fund  and  the  type 
of  particular  matter  in  which  he  would 
participate,  one  of  the  exemptions  at 
§  2640.202(a)  or  (b)  for  interests  arising  from 
publicly  traded  securities  may  be  applicable. 

(b)  Sector  mutual  funds.  An  employee 
may  participate  in  any  particular  matter 
afiiecting  one  or  more  holdings  of  a 
sector  mutual  fund  where  the  affected 
holding  is  not  invested  in  the  sector  in 


which  the  fund  concentrates,  and  where 
the  disqualifying  financial  interest  in 
the  matter  arises  because  of  ownership 
of  an  interest  in  the  fund. 

Example  J :  An  employee  of  the  Federal 
Reserve  owns  shares  in  the  mutual  fund 
described  in  the  preceding  example.  In 
addition  to  holdings  in  utility  companies,  the 
mutual  fund  contains  stock  in  certain 
regional  banks  and  bank  holding  companies 
whose  financial  interests  would  be  affected 
by  an  investigation  in  which  the  Federal 
Reserve  employee  would  pariicip>ate.  The 
employee  is  not  disqualified  frt>m 
particifMting  in  the  investigation  because  the 
banks  that  would  be  affected  are  not  pari  of 
the  sector  in  which  the  fiind  concentrates. 

(c)  Employee  benefit  plans.  An 
employee  may  participate  in: 

(1)  Any  particular  matter  affecting  one 
or  more  holdings  of  an  employee  benefit 
plan,  where  the  disqualifying  financial 
interest  in  the  matter  arises  from 
membership  in: 

(i)  The  Thrift  Savings  Plan  for  Federal 
employees  described  in  5  U.S.C.  8437; 

(ii)  A  pension  plan  established  or 
maintained  by  a  State  govemm'eitt  or 
any  political  subdivision  of  a  State 
government  for  its  employees;  or 

(iii)«^  diversified  employee  benefit 
plan,  provided: 

(A)  The  investments  of  the  plan  are 
administered  by  an  independent  trustee, 
and  the  employee,  or  other  person 
specified  in  section  208(a)  does  not 
piarticipate  in  the  selection  of  the  plan's 
investments  or  designate  specific  plan 
investments  (except  for  directing  that 
contributions  be  divided  among  several 
different  categories  of  investments,  such 
as  stocks,  bonds  or  mutual  funds,  which 
are  available  to  plan  participants);  and 

(B)  The  plan  is  not  a  profit-sharing  or 
stock  bonus  plan. 

Note  to  paragraph  (aMl):  Employee  benefit 
plans  that  are  tax  deferred  under  26  U.S.C 
401(k)  are  not  considered  profit-sharing  plans 
for  pujposes  of  this  section.  However,  for  the 
exemption  to  apply,  401  (k)  plans  must  meet 
the  requirements  of  paragraph  (c)(l)(iiiXA)  of 
this  section. 

(2)  Particular  matters  of  general 
applicability,  such  as  rulemaking, 
affecting  the  State  or  local  government 
sponsor  of  a  State  or  local  government 
pension  plan  described  in  paragraph 
(c)(l)(ii)  of  this  section  where  the 
disqualifying  financial  interest  in  the 
matter  arises  because  of  participation  in 
the  plan. 

Example  1:  An  attorney  terminates  his 
position  with  a  law  firm  to  take  a  position 
with  the  Department  of  Justice.  As  a  result  of 
his  employment  with  the  firm,  the  employee 
has  interests  in  a  401(k)  plan,  the  assets  of 
which  are  invested  primarily  in  stocks 
chosen  by  an  independent  financial 
management  firm.  He  also  participates  in  a 
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defined  contribution  pension  plan 
maintained  by  the  Bnn,  the  assets  of  which 
are  stocks,  bonds,  and  financial  instruments. 
The  plan  is  managed  by  an  indejiendent 
trustee.  Assimiing  that  the  manager  of  the 
pension  plan  has  a  written  jx}licy  of 
diversifying  plan  investments,  the  employee 
may  act  in  matters  afliecting  the  plan's 
holdings.  The  employee  may  also  participate 
in  matters  affecting  the  holdings  of  his  401(k) 
plan  if  the  individual  financial  management 
firm  that  selects  the  plan's  investments  has 
a  written  policy  of  diversifying  the  plan's 
assets.  Employee  benefit  plans  that  are  tax 
deferred  under  26  U.S.C  401(k)  are  not 
considered  profit-sharing  or  stock  bonus 
plans  fiw  purposes  of  this  part. 

Example  2:  An  employee  of  the 
Department  of  Agriculture  who  is  a  {brmer 
New  York  State  employee  has  a  vested 
interest  in  a  pension  plan  established  by  the 
State  of  New  York  for  its  employees.  She  may 
participate  in  an  agency  matter  that  would 
affect  a  company  whose  stock  is  in  the 
pension  plan's  portfolio.  She  also  may 
particifrate  in  a  matter  of  genmal 
applicability  affecting  all  States,  including 
the  State  of  New  York,  such  as  the  drafting 
and  promulgation  of  a  rule  requiring  States 
to  expend  additional  resources  implementing 
the  Food  Stamp  program.  Unless  she  obtains 
an  individual  waiver  under  18  U.S.C. 
208(b)(1),  she  may  not  participate  in  a  matter 
involving  the  State  of  New  York  as  a  (Jifrty, 
such  as  an  application  by  the  State  for 
additional  Federal  funding  for  administrative 
support  services,  if  that  matter  would  affect 
the  State's  abilify  or  willingness  to  honor  its 
obligation  to  p>ay  her  pension  benefits. 

12640.202    Examf>tfon«forinMrMlsin 

(a)  De  minimis  exemption  for  matters 
involving  parties.  An  employee  may 
participate  in  any  particular  matter 
involving  specific  parties  in  which  the 
disqualifying  financial  interest  arises  . 
fipom  the  ownership  by  the  employee, 
his  spouse  or  minor  children  of 
securities  issued  by  one  or  more  entities 
affected  by  the  matter,  if: 

(1)  The  securities  are  publicly  traded, 
or  are  long-term  Federal  Government,  or 
are  mimicipal  securities;  and 

(2)  The  aggregate  market  value  of  the 
holdings  of  the  employee,  his  spouse, 
and  his  minor  children  in  the  securities 
of  all  entities  does  not  exceed  $5,000. 

Example  1:  An  employee  owns  100  shares 
of  publicly  traded  stock  valued  at  S3.0OO  in 
XYZ  Corporation.  As  part  of  his  official 
duties,  the  employee  is  evaluating  bids  for 
performing  computer  maintenance  services  at 
his  agency  and  discovers  that  XYZ 
Corporation  is  one  of  the  companies  that  has 
submitted  a  bid.  The  employee  is  not 
required  to  recuse  himself  from  continuing  to 
evaluate  the  bids. 

Example  2:  In  the  preceding  example,  the 
employee  and  his  spouse  each  own  100 
shares  of  stock  in  XYZ  CorporaUon,  resulting 
in  ownership  of  S6,000  worth  of  stock  by  the 
emplo3ree  and  his  spouse.  The  exemption  in 
paragraph  (a)  of  this  section  wcnild  not 


permit  the  employee  to  participate  in  the 
evaluation  of  bids  because  the  aggregate 
market  value  of  the  holdings  of  the  employee, 
spouse  and  minor  children  in  XYZ 
QjrporaUon  exceeds  S5,000.  The  employee 
cotild,  however,  seek  an  individual  waiver 
under  18  U.S.C  208(b)(1)  in  order  to 
participate  in  the  evaluation  of  bids. 

Example  3:  An  employee  is  assigned  to 
monitor  XYZ  Corporation's  performance  of  a 
contract  to  provide  computer  maintenance 
services  at  the  employee's  agency.  At  the 
time  the  employee  is  first  assigned  these 
duties,  he  owns  publicly  traded  stock  in  XYZ 
Corporation  valued  at  less  than  SS.OOO. 
During  the  time  the  contract  is  being 
performed,  however,  the  value  of  the 
employee's  stock  increases  to  S7, 500.  When 
the  employee  knows  that  the  value  of  his 
stock  exceeds  S5,000,  he  must  disqualify 
himself  from  any  further  (jarticipation  in 
matters  affecting  XYZ  Corporation  or  seek  an 
individual  waiver  under  18  U.S.C.  208(b)(1). 
Alternatively,  the  employee  may  divest  the 
portion  of  his  XYZ  stock  that  exceeds  $5,000. 
This  can  be  accomplished  through  a  standing 
order  with  his  broker  to  sell  when  the  value 
of  the  stock  exceeds  $5,000. 

(b)  De  minimis  exemption  for  matters 
of  general  applicability.  An  employee 
may  participate  in  any  particular  matter 
of  general  apphcability,  such  as 
rulemaking,  in  which  the  disqualifying 
financial  interest  arises  from  the 
ownership  by  the  employee,  his  spouse 
or  minor  children  of  securities  issued  by 
one  or  more  entities  affected  by  the 
matter,  if: 

(i)  The  securities  are  publicly  traded, 
or  are  mimicipal  securities,  the  market 
value  of  which  does  not  exceed: 

(A)  $25,000  in  any  one  such  entity; 
and 

(B)  $50,000  in  all  affected  entities;  or 
(ii)  The  securities  are  long-term 

Federal  Government  securities,  the 
market  value  of  which  does  not  exceed 
$50,000. 

(2)  For  purposes  of  this  paragraph  (b), 
the  value  of  securities  owned  by  the 
employee,  his  spouse,  and  minor 
children  must  be  aggregated  in  applying 
the  exemption. 

Example  1 :  The  Bureau  of  Export 
Administration  at  the  Department  of 
Commerce  is  in  the  process  of  formulating  a 
regulation  concerning  exportation  of  portable 
computers.  The  regulation  will  affect  all 
domestic  companies  that  sell  portable 
computers.  An  employee  of  the  Department 
who  is  assisting  in  drafting  the  regulation 
owns  SI 7, 000  worth  of  stock  in 
CompAmerica  and  $20,000  worth  of  stock  in 
XYZ  Computer  Inc.  Even  though  the 
employee  owns  $37,000  worth  of  stock  in 
companies  that  will  be  affected  by  the 
regulation,  she  may  (>articipate  in  drafting 
the  regulation  because  the  value  of  the 
securities  she  owns  does  not  exceed  $25,000 
in  any  one  affected  company  and  the  total 
value  of  stock  owned  in  all  affected 
companies  does  not  exceed  $50,000. 


Example  2:  A  health  scientist  administrator 
employed  in  the  Public  Health  Service  at  the 
DeparUnent  of  Health  and  Human  Services  is 
assigned  to  serve  on  a  D«partment-wide  task 
force  that  will  recommend  changes  in  how 
Medicare  reimbursements  will  be  made  to 
health  care  providers.  The  employee  owns 
$10,000  worth  of  shares  in  a  sector  mutual 
fund  invested  primarily  in  health-related 
companies  such  as  pharmaceuticals, 
developers  of  medical  instruments  and 
devices,  managed  care  health  organizations, 
and  acute  Care  hospitals.  Because  the  fund  is 
not  a  "diversified  mutual  fund"  as  defined  in 
§  2640.102(a),  the  exemption  at  §  2640.201(a) 
is  not  applicable.  However,  because  the  fund 
is  a  "publicly  traded  securify"  as  defined  in 
$2640.102(p),  the  exemption  for  financial 
interests  arising  from  ownership  of  a  de 
minimis  amount  of  securities  at  paragraph  (b) 
of  this  section  will  fjermit  the  employee  to 
participate  on  the  task  force. 

(c)  Exemption  for  certain  Federal 
Government  securities.  An  employee 
may  participate  in  any  particular  matter 
in  which  the  disqualifying  financial 
interest  arises  from  the  ownership  of 
short-term  Federal  Government 
securities  or  from  U.S.  Savings  bonds. 

(d)  Exemption  for  interests  of  tax- 
exempt  organizations.  An  employee 
may  participate  in  any  particular  matter 
in  which  the  disqualifying  financial 
interest  arises  fi^m  the  ownership  of 
publicly  traded  or  municipal  securities, 
or  long-term  Federal  Government 
securities  by  an  organization  which  is 
tax-exempt  pursuant  to  26  U.S.C.  501(c) 
(3)  or  (4),  and  of  which  the  employee  is 
an  unpaid  officer,  director,  or  trustee,  or 
an  employee,  if: 

(1)  The  matter  affects  only  the 
organization's  investments,  not  the 
organization  directly; 

(2)  The  employee  plays  no  role  in 
making  investment  decisions  for  the 
organization,  except  for  participating  in 
the  decision  to  invest  in  several 
different  categories  of  investments  such 
as  stocks,  bonds,  or  mutual  funds;  and 

(3)  The  organization's  only 
relationship  to  the  issuer,  other  than 
that  which  arises  from  routine 
commercial  transactions,  is  that  of 
investor. 

Example  1 :  An  employee  of  the  Federal 
Reserve  is  a  director  of  the  National 
Association  to  Save  Trees  (NAST),  an 
environmental  organization  that  is  tax- 
exempt  under  section  501(c)(3)  of  the 
Internal  Revenue  Code.  The  employee  knows 
that  NAST  has  an  endowment  frmd  that  is 
partially  invested  in  the  publicly  traded  stock 
of  Computer  Inc.  The  employee's  position  at 
the  Federal  Reserve  involves  the 
procurement  of  computer  software,  including 
software  marketed  by  Computer  Inc.  The 
employee  may  participate  in  the  procurement 
of  software  from  Computer  Inc.  provided  that 
he  is  not  involved  in  selecting  NAST's 
investments,  and  that  NAST  has  no 
relationship  to  Computer  Inc.  other  dian  as 
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an  investor  in  the  company  and  routine 
purchaaer  of  Computer  Inc.  software. 

(e)  Exemption  for  catain  interests  of 
general  partners.  An  employee  may 
participate  in  any  particular  matter  in 
which  the  disqualifying  financial 
interest  arises  from: 

(1)  The  ownership  of  publicly  traded 
securities,  long-term  Federal 
Government  securities,  or  municipal 
seciuities  by  the  employee's  general 
partner,  provided: 

[i]  Ownership  of  the  securities  is  not 
related  to  the  partner^p  between  the 
employee  and  his  general  partner,  and 

(li)  The  value  of  the  securities  does 
not  exceed  $200,000;  or 

(2)  Any  interest  of  the  employee's 
general  partner  if  the  employee's 
relationship  to  the  general  partner  is  as 
a  limited  partner  in  a  partnership  that 
has  at  least  100  limited  partners. 

Example  1 :  An  employee  of  the 
Department  of  Transportation  is  a  general 
partner  in  a  partnership  that  owns 
commercial  property.  The  employee  knows 
that  one  of  his  partners  owns  stock  in  an 
aviation  company  valued  at  SlOO.OOO 
because  the  stock  has  been  pledged  as 
collateral  for  the  purchase  of  the  commercial 
property  by  the  partnership.  In  the  absence 
of  an  individual  waiver  under  18  U.S.C. 
208(b)(1),  the  employee  may  not  act  in  a 
matter  affscting  the  aviation  company. 
Because  the  stock  has  been  pled^d  as 
collateral,  ownership  of  the  securities  is 
related  to  the  partnership  between  the 
employee  and  his  general  partner. 

Example  2:  An  employee  of  the  Pension 
Benefit  Guaranty  Corporation  (PBGC)  has  a 
limited  partnership  interest  in  Ambank 
Partners,  a  large  partnership  with  more  than 
500  limited  partners.  The  partnership  assets 
are  invested  in  the  securities  of  various 
financial  institutions.  Ambank 's  general 
partner  is  Capital  Investment  Services,  an 
investment  firm  whose  pension  plan  for  its 
awn  employees  is  being  examined  by  the 
PBGC  fic«r  possible  unfunded  liabilities.  Even 
though  the  employee's  general  partner 
(Capital  Investment  Services)  has  a  financial 
interest  in.PBGC's  review  of  the  pension 
plan,  the  employee  may  participate  in  the 
review  because  his  relationship  with  his 
general  partner  is  that  of  a  limited  partner  in 
a  partnership  that  has  at  least  100  limited 
"Mrtnen.  '    -  ^ 

12640203    MiacsMwuous  wwmptlona. 

(a)  Hiring  decisions.  An  employee 
may  participate  in  a  hiring  decision 
involving  an  applicant  who  is  currently 
employed  by  a  corporation  that  issues 
publicly  traded  securities,  if  the 
disqualifying  finnnrial  intnest  arises 
from: 

(1)  Ownership  of  publicly  traded 
securities  issued  by  the  corporation;  or 

(2)  Participation  in  a  vested  pension 
plan  roonsorod  by  the  corporation. 

(b)  Employees  on  leave  from 
institutions  of  higher  education.  An 


employee  on  a  leave  of  absence  from  an 
institution  of  higher  education  may 
participate  in  any  particular  matter  of 
general  applicability  affecting  the 
financial  interests  of  the  institution  from 
which  he  is  on  leave,  provided  that  the 
matter  will  not  have  a  special  or  distinct 
eSact  on  that  instituticm  other  than  as 
part  of  a  class. 

Example  1:  An  employee  at  the 
Department  of  Defense  (DOD)  is  on  a  leav6 
of  absence  from  his  position  as  a  tenured 
Professor  of  Engineering  at  the  University  of 
California  (UC)  at  Berkeley.  While  at  DOD,  he 
is  assigned  to  assist  in  developing  a 
regulation  which  will  contain  new  standards 
for  the  oversight  of  grants  given  by  DOD. 
Even  though  the  University  of  California  at 
Berkeley  is  a  DOD  grantee,  and  will  be 
aRected  by  these  new  monitoring  standards, 
the  employee  may  particifwte  in  developing 
the  standards  because  UC  Berkeley  will  be 
affected  only  as  part  of  the  class  of  all  DOD 
grantees.  However,  if  the  new  standards 
would  affect  the  employee's  OMm  financial 
interest,  such  as  by  affocting  his  tenure  or  his 
salary,  the  employee  could  not  participate  in 
the  matter  imlsss  he  first  obtains  an 
individual  waiver  imder  section  20a(b)(l). 

Example  2:  An  employee  on  leave  from  a 
university  could  not  participate  in  the 
development  of  an  agency  program  of  grants 
specifically  designed  to  bcilitate  research  in 
jet  propulsion  systems  where  the  employee's 
university  is  one  of  fust  two  or  three 
universities  likely  to  receive  a  grant  under 
the  new  program.  Even  though  the  grant 
announcement  is  open  to  all  universities,  the 
employee's  university  is  among  the  very  few 
known  to  have  facilities  and  equipment 
adequate  to  conduct  the  research.  The  matter 
would  have  a  distinct  eSact  on  the  institution 
other  than  as  part  of  a  class. 

(c)  Multi-campus  institutions  of 
higher  education.  An  onployee  may 
participate  in  any  particular  matter 
afHecting  one  campus  of  a  State  multi- 
campus  institution  of  higher  education, 
if  the  employee's  disqualifying  financial 
interest  is  employment  in  a  position 
with  no  multi-campus  responsibilities  at 
a  separate  campus  of  the  same  multi- 
campus  institution. 

Example  1:  A  special  Government 
employee  (SGE)  member  of  an  advisory 
committee  convened  by  the  National  Science 
Foimdation  is  a  fiill-time  jaoieaaat  in  the 
School  of  Engineering  at  one  campus  of  a 
State  university.  The  SGE  may  participate  in 
formulating  the  committee's  recommendation 
to  award  a  grant  to  a  researcher  at  another 
campus  of  the  same  State  university  system. 

Example  2:  A  member  of  the  Board  of 
Regents  at  a  State  university  is  asked  to  serve 
on  an  advisory  committee  established  by  the 
Department  of  Health  and  Human  Services  to 
consider  applications  for  grants  for  human 
genome  research  projects.  An  application 
from  another  university  that  is  part  of  the 
same  State  system  will  be  reviewed  by  the 
committee.  Unless  he  receives  an  individual 
wraiver  under  section  208(bKl)  or  (b)(3),  the 
advisory  committee  member  may  not 


participate  in  matters  affecting  the  second 
university  that  is  part  of  the  State  system 
because  as  a  member  of  the  Board  of  Regents, 
he  hasHuUes  and  responsibilities  that  aSiact 
the  entire  State  educational  system. 

(d)  Exemptions  for  financial  interests 
arising  from  Federal  Government 
employment  or  from  Social  Security  or 
veterans'  benefits.  An  employee  may 
participate  in  any  particular  matter 
where  the  disqualifying  financial 
interest  arises  from  Federal  Ck)vemment 
or  Federal  Reserve  Bank  salary  or 
benefits,  or  from  Social  Security  or 
veterans'  benefits,  except  an  employee 
may  not: 

(1)  Make  determinations  that 
individually  or  specially  afiect  his  own 
salary  and  benefits;  or 

(2)  Make  determinations,  requests,  or 
recommendations  that  individually  or 
specially  relate  to,  or  afi'ect,  the  salary 
or  benefits  ofjany  other  person  specified 
in  section  2m. 

Example  1 :  An  employee  of  the  Office  of 
Management  and  Budget  may  vigorously  and 
energetically  perform  the  duties  of  his 
position  even  though  his  outstanding 
performance  would  result  in  a  performance 
bonus  or  other  similar  merit  award. 

Example  2:  A  policy  analyst  at  the  Defense 
Intelligence  Agency  may  request  promotion 
to  another  grade  or  salary  level.  However,  the 
analyst  may  not  recommend  or  approve  the 
promotion  of  her  general  partner  to  the  next 
grade. 

Example  3:  An  engineer  employed  by  the 
National  Science  Foundation  may  request 
that  his  agency  pay  the  registration  fees  and 
appropriate  travel  expenses  required  for  him 
to  attend  a  conference  sponsored  by  the 
Engineering  Institute  of  America.  However, 
the  employee  may  not  approve  payment  of 
his  own  travel  expenses  and  registration  fees 
unless  he  has  been  delegated,  in  advance, 
authority  to  make  such  approvals  in 
accordance  with  agency  policy. 

Example  4:  A  GS-14  attorney  at  the 
Department  of  Justice  may  review  and  make 
comments  about  the  legal  sufficiency  of  a  bill 
to  raise  the  pay  level  of  all  Federal  employees 
paid  under  the  General  Schedule  even 
though  her  own  pay  level,  and  that  of  her 
spouse  who  works  at  the  Department  of 
Labor,  would  be  raised  if  the  bill  were  to 
become  law. 

Example  5:  An  employee  of  the 
Department  of  Veterans  Affiairs  (VA)  may 
assist  in  drafting  a  regulation  that  will 
provide  expanded  hospital  benefits  for 
veterans,  even  though  be  himself  is  a  veteran 
who  would  be  eligible  for  treatment  in  a 
hospital  operated  by  the  VA. 

Example  6:  An  employee  of  the  Office  of 
Personnel  Management  may  participate  in 
discussions  with  various  health  insurance 
providers  to  formulate  the  package  of  benefits 
that  will  be  available  to  Federal  employees 
who  participate  in  the  Government's  Fedoal 
Employees  Health  Benefits  Program,  even 
though  the  employee  will  obtain  health 
insurance  from  one  of  these  providers 
through  the  program. 
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Example  7:  An  employee  of  the  Federal 
Supply  Service  Division  of  the  General 
Services  Administration  (CSA)  may   ^ 
participate  in  GSA's  evaluation  of  the 
feasibility  of  {wivatizing  the  entire  Federal 
Supply  Service,  even  though  the  employee's 
own  position  would  be  eliminated  if  the 
S«vice  were  privatized. 

Example  8:  Absent  an  individual  waiver 
under  section  208(b)(1),  the  employee  in  the 
preceding  example  could  not  p>articipate  in 
the  implementation  of  a  GSA  plan  to  create 
an  employee-owned  private  corporation 
which  would  carry  out  Federal  Supply 
Service  functions  under  contract  with  GSA. 
Because  implementing  the  plan  would  result 
not  only  in  the  elimination  of  the  employee's 
Federal  position,  but  also  in  the  creation  of 
a  new  fKwition  in  the  new  corporation  to 
which  the  employee  would  be  transferred, 
the  employee  would  have  a  disqtialifying 
financial  interest  in  the  matter  arising  bom 
other  than  Federal  salary  and  benefits,  or 
Social  Security  or  veterans  benefits. 

Example  9:  A  career  member  of  the  Senior 
Executive  Service  (SES)  at  the  Internal 
Revenue  Service  (IRS)  may  serve  on  a 
performance  review  board  that  makes 
recommendations  about  the  performance 
awards  that  will  be  awarded  to  other  career 
SES  employees  at  the  IRS.  The  amount  of  the 
employee's  own  SES  performance  award 
would  be  affected  by  the  board's 
recommendations  because  all  SES  awards  are 
derived  from  the  same  Limited  pwol  of  funds. 
However,  the  employee's  activities  on  the 
board  involve  only  recommendations,  and 
not  determinations  that  individually  or 
specially  affect  his  own  award.  Additionally, 
5  U.S.C.  5384(c)(2)  requires  that  a  majority  of 
the  board's  members  be  carea  SES 
employees. 

Example  10:  In  carrying  mit  a 
reorganization  of  the  Office  of  General 
Counsel  (OGC)  of  the  Federal  Trade 
Commission,  the  Deputy  General  Counsel  is 
asked  to  determine  which  of  five  Senior 
Executive  Service  (SES)  positions  in  the  OGC 
to  abolish.  Because  her  own  position  is  one 
of  the  five  SES  positions  being  considered  for 
elimination,  the  matter  is  one  that  would 
individually  or  specially  affect  her  own 
salary  and  benefits  and,  therefore,  the  Deputy 
may  not  decide  which  position  should  be 
abolished. 

Note  to  paragraph  (d):  This  exempticm 
does  not  permit  an  employee  to  take  any 
action  in  violation  of  any  other  statutory  or 
regulatory  requirement,  such  as  the 
prohibition  on  the  employment  of  relatives  at 
5  U.S.a  3110. 

(e)  Commercial  discount  and 
incentive  programs.  An  employee  may 
participate  in  any  particular  matter 
affecting  the  sponsor  of  a  discoimt, 
incentive,  or  other  similar  benefit 
program  if  the  disqualifying  fini^f>fiBl 
interest  arises  because  of  participation 
in  the  program,  provided: 

(1)  llie  program  is  open  to  the  general 
public;  and 

(2)  Participation  in  the  ptogfam 
involves  no  other  financial  interest  in 
the  sponsor,  such  as  stockholding. 


Example  1:  An  attorney  at  the  Pension 
Benefit  Guaranty  Corporation  who  is  a 
member  of  a  frequent  flier  program 
sponsored  by  Alpha  Airlines  may  assist  in  an 
action  against  Alpha  for  failing  to  make 
required  payments  to  its  employee  pension 
fund,  even  though  the  agency  action  will 
cause  Alpha  to  disband  its  frequent  flier 
program. 

(f)  Mutual  insurance  companies.  An 
employee  may  participate  in  any 
particular  matter  afiiecting  a  mutual 
insurance  company  if  the  disqualifying 
financial  interest  arises  because  of  an 
interest  as  a  policybokier,  unless  the 
matter  would  aSect  the  company's 
abihty  to  pay  claims  required  under  the 
terms  of  the  policy  or  to  pay  the  cash 
value  of  the  policy. 

Example  1 :  An  acnninistrative  law  judge  at 
the  Department  of  Labor  receives  dividends 
from  a  mutual  insurance  company  which  he 
takes  in  the  form  of  reduced  premiums  on  his 
life  insurance  policy.  The  amount  of  the 
dividend  is  baaed  upon  the  company's 
overall  profitability.  Nevertheless,  he  may 
preside  in  a  Department  hearing  involving  a 
major  corporation  insiu«d  by  the  same 
company  even  though  the  insurance 
company  will  have  to  pay  the  corporation's 
penalties  and  other  costs  if  the  Department 
prevails  in  the  hearing. 

Example  2:  An  employee  of  the 
Department  of  Justice  is  assigned  to 
prosecute  a  case  involving  the  fraudulent 
practices  of  an  issuer  of  junk  bonds.  While 
developing  the  facts  pertinent  to  the  case,  the 
employee  Teams  that  the  mutual  life 
insurance  company  from  which  he  holds  a 
life  insurance  policy  has  invested  heavily  in 
these  junk  bonds.  If  the  Government 
succeeds  in  its  case,  ^e  bonds  will  be 
worthless  and  the  corresponding  decline  in 
the  insurance  company's  investments  will 
impair  the  company's  ability  to  pay  claims 
under  the  p>olicies  it  has  issued.  The 
employee  may  not  continue  assisting  in  the 
prosecution  of  the  case  unless  he  obtains  an 
individual  waiver  pursuant  to  section 
208(b)(1). 

(g)  Exemption  for  employment 
interests  of  special  Government 
employees  serving  on  advisory 
committees.  A  special  Government 
employee  serving  on  an  advisory 
committee  within  the  meaning  of  the 
Federal  Advisory  Committee  Act  (5 
U.S.C  app.)  may  participate  in  any 
particular  matter  of  general  applicability 
where  the  disqualifying  financial 
interest  arises  from  his  non-Federal 
employment  or  non-Federal  prospective 
employment,  provided  that  the  matter 
will  not  have  a  special  or  distinct  effect 
on  the  employee  or  employer  other  than 
as  part  of  a  class.  For  purposes  of  this 
paragraph,  "disqualifying  financial 
interest"  arising  from  non-Federal 
employment  does  not  include  the  ''    . 
interests  of  a  special  Government 
employee  arising  from  the  ownership  of. 


stock  in  his  employer  or  prospective 
employer. 

Example  1 :  A  chemist  employed  by  a  majcK' 
pharmaceutical  company  has  been  appointed 
to  serve  on^  advisory  conunittee 
established  to  develop  recommendations  fOT 
new  standards  for  AIDS  vaccine  trials 
involving  human  subjects.  Even  though  the 
chemist's  employer  is  in  the  process  of 
developing  an  experimental  AIDS  vaccine 
and  therefore  will  be  affected  by  the  new 
standards,  the  chemist  may  participate  in 
fonnuiating  the  advisory  committee's 
recommendations.  The  chemist's  employer 
will  be  affected  by  the  new  standards  only  as 
part  of  the  class  of  all  pharmaceutical 
companies  and  other  research  entities  that 
are  attempting  to  develop  an  AIDS  vaccine. 

Example  2:  The  National  Cancer  Institute 
(NQ)  has  established  an  advisory  committee 
to  evaluate  a  university's  performance  of  an 
NQ  grant  to  study  the  efficacy  of  a  newly 
developed  breast  cancer  drug.  An  employee 
of  the  university  may  not  participate  in  the 
evaluation  of  the  university's  performance 
because  it  is  not  a  matter  of  general 
applicability. 

Example  3:  An  engineer  whose  principal 
employment  is  with  a  major  Department  of 
Defense  (DOD)  contractor  is  appwinted  to 
serve  on  an  advisory  committee  established 
by  DOD  to  develop  concepts  ior  the  next 
generation  of  laser-guided  missiles.  The 
engineer's  employer,  as  well  as  a  number  of 
other  similar  companies,  has  developed 
certain  missile  components  for  DOD  in  the 
[Mst,  and  has  the  capability  to  work  on 
aspwcts  of  the  newer  missile  designs  under 
considoation  by  the  committee.  The 
engineer  owns  $20,000  worth  of  stock  in  his 
employer.  Because  the  exemption  for  the 
employment  interests  of  sp>ecial  Government 
employees^  serving  on  advisory  committees 
does  not  extend  to  financial  interests  arising 
frt>m  the  ownership  of  stock,  the  enginew 
may  not  p>articip>ate  in  committee  matters 
affecting  his  employer  unless  he  receives  an 
individual  waiver  under  section  208(b)(1)  or 
(b)(3),  or  determines  whether  the  exemption 
for  interests  in  securities  at  §  2640.202(b) 
applies. 

(h)  Directors  of  Federal  Reserve 
Banks.  A  Director  of  a  Federal  Reserve 
Bank  or  a  branch  of  a  Federal  Reserve     • 
Bank  may  participate  in  the  following 
matters,  even  though  they  may  be 
particular  matters  in  which  he,  or  any 
other  person  specified  in  section  208(a), 
has  a  disqualifying  financial  interest: 

(1)  Establishment  of  rates  to  be 
charged  for  all  advances  and  discounts 
by  Federal  Reserve  Banks; 

(2)  Consideration  of  monetary  policy 
matters,  regulations,  statutes  and 
proposed  or  pending  legislation,  and 
other  matters  of  broad  applicabilify 
intended  to  have  tmiform  application  to 
banks  within  the  Reserve  Bank  district; 

(3)  Approval  or  ratification  of 
extensions  of  credit,  advances  or 
discoimts  to  a  depository  institution 
that  has  not  been  determined  to  be  in  a 
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hazardous  financial  condition  by  the 
President  of  the  Reserve  Bank;  or 

(4)  Approval  or  ratification  of 
extensions  of  credit,  advances  or 
discounts  to  a  depository  institution 
that  has  been  determined  to  be  in  a 
hazardous  financial  condition  by  the 
Piesidoit  of  the  Reserve  Bank,  provided 
that  the  disqualifying  financial  interest 
arises  firom  the  ownership  of  stock  in,  or 
service  as  an  officer,  director,  trustee, 
general  partner  or  employee,  of  an  entity 
other  than  the  depositoiy  institution,  or 
its  parent  holding  ccnnpiuiy  or 
subsidiary  of  sudtt  holding  company. 

(i)  Medical  products,  /b^^g^cial 
Government  employee  servini 
advisory  committee  within  th| 
of  the  Federal  Advisory  Coi 
(5  U.S.C.  app.)  may  partidpat 
Federal  advisory  c(Hnmittee 
concerning  medical  products  if  the 
disqualifying  financial  interest  arises 
from; 

(1)  Employment  with  a  hospital  ot 
other  similar  medical  facility  whose 
only  interest  in  the  medical  product  or 
device  is  purchase  of  it  for  use  by.  or 
sale  to,  its  patients:  or 

(2)  The  use  or  prescription  of  medical 
products  for  patients. 

(j)  Nonvoting  members  of  standing 
technical  advisory  committees 
established  by  the  Food  and  Drug 
Administration.  A  special  Government 
employee  serving  as  a  nonvoting 
representative  member  of  an  advisory 
committee  established  by  the  Food  and 
Drug  Administration  puj^uant  to  the 
requirements  of  the  Federal  Advisory 
Ck>mmittee  Act  (5  U.S.C.  app.)  and 
appointed  under  a  statutory  authority 
requiring  the  appointment  of 
representative  members,  may  participate 
in  any  particular  matter  affecting  a 
disqualifying  financial  interest  in  the 
class  which  the  employee  represents. 
Nonvoting  representative  members  of 
Food  and  Drug  Administration  advisory 
committees  are  described  in  21  CFR 
14.80(b)(2),  14.84, 14.86.  and  14.95(a). 

Example  1 :  The  FDA's  Medical  Devices    ~~ 
Advisory  Committee  is  established  pursuant 
to  21  U.S.C  360c(b),  which  requires  that  each 
panel  of  the  Committee  include  one 
nonvoting  industry  Representative  and  one 
nonvoting  consumer  representative.  An 
industry  representative  on  the  Ophthalmic 
Devices  Panel  of  this  Committee  has  been 
appointed  as  a  special  Government 
employee,  in  accordance  with  the  procedures 
described  at  14  CFR  14.84.  The  special 
Government  employee  may  participate  in 
Panel  discussions  concerning  the  premarket 
approval  application  for  a  silicone  posterior 
chamber  intraocular  lens  manufactured  by 
Medinc,  even  though  she  is  employed  by, 
and  owns  stock  in,  another  company  that 
manufoctures  a  competing  ptroduct  However, 
a  consimier  representative  who  serves  as  a 


special  Govenunent  employee  on  the  same 
Panel  may  not  participate  in  Panel 
discussions  if  he  owns  S30,000  worth  of 
stock  in  Medinc  uioless  he  first  obtains  an 
individual  waiver  under  18  U.S.C  208  (b)(1) 
or(bM3). 

(k)  Employees  of  the  Tennessee  Valley 
Authority.  An  employee  of  the 
Tennessee  Valley  Authority  (TVA)  may 
participate  in  developing  or  approving 
rate  schedules  or  similar  matters 
afiiecting  the  general  cost  of  electric 
power  sold  by  TVA,  if  the  disqualifying 
financial  interest  arises  from  use  of  sudi 
power  by  the  employee  or  by  any  other 
person  specified  in  section  208(a). 


12640204    ProMWted  flnandai^lnt 

None  of  the  exemptions  set  forth  in 
§§  2640.201,  2640.202,  or  2640.203 
afSpIy  to  a^y  financial  interest  held  or 
acquired  by  an  employee,  his  spouse,  or 
minor  child  in  violation  of  a  statute  or 
agency  supplemental  regulation  issued 
in  accoidance  with  5  CFR  2635.105,  or 
that  is  otherwise  prohibited  imder  5 
CFR  2635.403(b). 

Example  1 :  The  Office  of  the  Comptroller 
of  the  Currency  (OOC).  in  a  regulation  that 
supplements  part  2635  of  this  chapter, 
prohibits  certain  employees  from  owning 
stock  in  commercial  banks.  If  an  CXX 
employee  purchases  stock  vvlued  at  S2,000 
in  contravention  of  the  regulation,  the 
exemption  at  §  2640.202(a)  for  interests 
arising  from  the  ownership  of  no  more  than 
$5,000  worth  of  publicly  traded  stock  will 
not  apply  to  the  employee's  participation  in 
matters  affscting  the  bank. 

f  2640.205    Employee  responsOaiHty. 

Prior  to  taking  official  action  in  a 
matter  which  an  employee  knows, 
would  affect  his  financial  interest  or  the 
interest  of  another  person  specified  in 
18  U.S.C.  208(a),  an  employee  must 
determine  whether  one  of  the 
exemptions  in  §§  2640.201.  2640.202.  or 
2640.203  would  permit  his  action 
notwithstanding  the  existence  of  the 
disqualifying  interest.  An  employee 
who  is  unsure  whether  an  exemption  is 
applicable  in  a  particular  case,  should 
consult  an  agency  ethics  official  prior  to 
taking  action  in  a  particular  matter. 

12640.206    Existing  agency  exemptions. 

An  employee  who,  prior  to  January 
17, 1997,  acted  in  an  official  capacity  in 
a  particular  matter  in  which  he  had  a 
financial  interest,  will  be  deemed  to 
have  acted  In  accordance  with 
applicable  regulations  if  he  acted  in 
reliance  on  an  exmnption  issued  by  his 
employing  Government  agency  pursuant 
to  18  U.S.C.  208(b)(2),  as  in  effect  prior 
to  November  30, 1989.  . 


Subpart  C— Individual  Waivere 

12640.301    Wai^wsteauedparMMnttolt 
U.S.&200(bKl)- 

(a)  Requirements  fi>r  issuing  an 
individual  waiver  under  18  U.S.C 
208(b)(i)-  Ptusuant  to  18  U.S.C 
208(b)(1),  an  agency  may  determine  in 
an  individual  case  that  a  disqualifying 
fiimnci^*!  interest  in  a  particular  matter 
or  mattws  is  not  so  substantial  as  to  be 
deemed  likely  to  affiact  the  integrity  of 
the  employee's  services  to  the 
Government.  Upon  making  that 
determination,  the  agency  may  then 
waive  the  employee's  disqualification 
notwithstanding  the  financial  interest, 
and  permit  the  employee  to  participate 
in  the  particular  matter.  Waivers  issued 
pursuant  to  section  208(b)(1)  should 
comply  with  the  following 
requirements: 

(1)  The  disqualifying  financial 
interest,  and  ^e  natiu«  and 
drctunstances  of  the  particular  matter  or 
matters,  must  be  fully  disclosed  to  the 
Government  official  responsible  for 
appointing  the  employee  to  his  position 
(or  other  Government  official  to  whom 
authority  to  issue  such  a  waiver  for  the 
employee  has  been  delegated): 

(2)  'The  waiver  must  be  issued  in 
writing  by  the  Government  official 
responsible  for  appointing  the  employee 
to  his  position  (or  other  Government 
official  to  whom  the  authority  to  issue 
such  a  waiver  for  the  employee  has  been 
delegated); 

(3)  The  waiver  should  describe  the  . 
disqualifying  financial  interest,  the 
pMrticular  matter  or  matt«s  to  which  h 
applies,  the  employee's  role  in  the 
matter  or  matters,  and  any  limitations 
on  the  employee's  ability  to  act  in  such 
matters: 

(4)  The  waiver  shall  be  based  on  a 
determination  that  the  disqualifying 
financial  interest  is  not  so  substantial  as 
to  be  deemed  likely  to  affect  the 
integrity  of  the  employee's  services  to 
the  Government.  Statements  concerning 
the  employee's  good  character  are  not 
material  to,  nor  a  basis  for  making,  such 
a  decision; 

(5)  The  waiver  must  be  issued  prior  to 
the  employee  taking  any  action  in  the 
matter  or  matters;  and 

(6)  The  waiver  may  apply  to  both 
present  and  future  financial  interests, 
provided  the  interests  are  described 
with  sufficient  specificity. 

Note  to  paragraph  (a):  The  disqualifying 
financial  interest,  the  particular  matter  or 
matters  to  which  the  waiver  applies,  and  the 
employee's  role  in  such  maUers  do  not  need 
to  be  described  with  any  particular  degree  of 
specificity.  For  example,  if  a  waiver  were  to 
apply  to  all  matters  which  an  employee 
would  undertake  as  part  of  his  official  duties, 
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the  waiver  document  would  not  have  to 
enumerate  those  duties.  The  information 
contained  in  the  waiver,  however,  should 
provide  a  dear  understanding  of  the  nature 
and  identity  of  the  disqualifying  Hnancial 
interest,  the  matters  to  which  the  waiver  %vill 
apply,  and  the  employee's  role  in  such 
matters. 

(b)  Agency  determination  concerning 
substantiality  of  the  disqualifying 
financial  interest.  In  determining 
whether  a  disqualifying  financial 
interest  is  sufficiently  substantial  to  be 
deemed  likely  to  affect  the  integrity  of 
the  employee's  services  to  the 
Government,  the  responsible  official 
may  consider  the  following  factors: 

(1)  The  type  of  interest  that  is  creating 
the  disqualification  (e.g.  stock,  bonds, 
real  estate,  other  securities,  cash 
payment,  job  oRiar,  or  enhancement  of  a 
spouse's  employment); 

(2)  The  identity  of  the  person  whose 
financial  interest  is  involved,  and  if  the 
interest  is  not  the  employee's,  the 
relationship  of  that  person  to  the 
emplqyee; 

^3)  The  dollar  value  of  the 
disqualifying  financial  interest,  if  it  is 
known  or  can  be  estimated  (e.g.  the 
amount  of  cash  payment  whidb  may  be 
gained  or  lost,  the  salary  of  the  job 
which  will  be  gained  or  lost,  the 
predictable  change  in  either  the  market 
value  of  the  stock  or  the  actual  or 
potential  profit  or  loss  or  cost  of  the 
matter  to  the  company  issuing  the  stock, 
the  change  in  the  value  of  real  estate  or 
other  seouities); 

(4)  The  value  of  tbe  financial 
instrument  or  holding  &om  which  the 
disqualifying  financial  interest  arises 
(e.g.  the  face  value  of  the  stock,  bond, 
other  seoirity  or  real  estate)  and  its 
value  in  relationship  to  the  individual's 
assets.  If  the  disqualifying  financial 
interest  is  that  of  a  general  partner  or 
organization  specified  in  section  208, 
this  information  must  be  provided  only 
to  the  extent  that  it  is  known  by  the 
employee;  and 

(5)  The  nature  and  importance  of  the 
employee's  role  in  the  matter,  including 
the  extent  to  which  the  employee  is 
called  upon  to  exercise  discretion  in  the 
matter. 

(6)  Other  factors  which  may  be  taken 
into  consideration  include: 

(i)  The  sensitivity  of  the  matter; 

(ii)  The  need  for  the  employee's 
services  in  the  particular  matter;  and 

(iii)  Adjustments  that  may  be  made  in 
the  employee's  duties  that  would  reduce 
or  eliminate  the  likelihood  that  the 
integrity  of  the  employee's  services 
woiUd  be  questioned  by  a  reasonable 
person. 


12640.302    Walvefslsauad  pursuant  to  18 
U.8.C.  208<bK3). 

(a)  Requirements  for  issuing  an 
individual  waiver  under  18  U.S.C. 
208(bX3).  Pursuant  to  18  U.S.C. 
208(b)(3).  an  agency  may  detennine  in 
an  individual  case  that  the  prohibition 
of  18  U.S.C.  208(a)  should  not  apply  to 
a  special  Government  employee  serving 
on,  or  an  individual  being  considered 
for,  appointment  to  an  advisory 
committee  established  under  the 
Federal  Advisory  Committee  Act, 
notwithstanding  the  fact  that  the 
individual  has  one  or  more  financial 
interests  that  would  be  affected  by  the 
activities  of  the  advisory  committee. 
The  agency's  determination  must  be 
based  on  a  certification  that  the  need  for 
the  employee's  services  outweighs  the 
potential  for  a  conflict  of  interest 
created  by  the  financial  interest 
involved.  Waivers  issued  pursuant  to  18 
U.S.C.  208(b)(3)  should  comply  with  the 
following  requirements: 

(1)  The  advisory  committee  upon 
which  the  individual  is  serving,  or  will 
serve,  is  an  advisory  committee  within 
the  meaning  of  the  Federal  Advisory 
Conunittee  Act,  5  U.S.C.  app.; 

(2)  The  waiver  must  be  issued  in 
writing  by  the  Government  official 
responsible  for  the  individual's 
appointment  (or  other  Government 
official  to  which  authority  to  issue  such 
waivers  has  been  delegated)  after  the 
official  reviews  the  financial  disclosure 
report  filed  by  the  individual  pursuant 
to  the  Ethics  in  Government  Act  of 
1978; 

(3)  The  waiver  must  include  a 
certification  that  the  need  for  the 
individual's  services  on  the  advisory 
committee  outweighs  the  potential  for  a 
conflict  of  interest;  .,  .. 

(4)  The  facts  upon  which  the 
certification  is  based  should  be  fully 
described  in  the  waiver,  including  the 
nature  of  the  financial  interest,  and  the 
particular  matter  or  matters  to  which  the 
waiver  applies; 

(5)  The  waiver  should  describe  any 
limitations  on  the  individual's  ability  to 
act  in  the  matter  or  matters; 

(6)  The  waiver  must  be  issued  prior  to 
the  individual  taking  any  ection  in  the 
matter  or  matters;  and 

(7)  The  waiver  may  apply  to  both 
present  and  future  financial  interests  of 
the  individual,  provided  the  interests 
are  described  with  sufficient  sf>ecificity. 

(b)  Agency  certification  concerning 
need  for  individual's  services.  In 
determining  whether  the  need  for  an 
individual's  services  on  an  advisory 
committee  outweighs  the  potential  for  a 
conffict  of  interest  created  by  the 
disqualifying  financial  interest,  the 


responsible  official  may  consider  the 
following  factors: 

(1)  The  type  of  interest  that  is  creating 
the  disqualification  (e.g.  stock,  bonds, 
real  estate,  other  securities,  cash 
payment,  job  offer,  or  enhancement  of  a 
spouse's  employment); 

(2)  The  identity  of  the  person  whose 
financial  interest  is  involved,  and  if  the 
interest  is  not  the  individual's,  the 
relationship  of  that  person  to  the 
individual; 

(3)  The  uniqueness  of  the  individual's 
qualifications; 

(4)  The  difficulty  of  locating  a 
similarly  quaUfied  individual  without  a 
disqualifying  financial  interest  to  serve 
on  tne  committee; 

(5)  The  dollar  value  of  the 
disqualifying  financial  interest,  if  it  is 
known  or  can  be  estimated  (e.g.  the 
amoimt  of  cash  payment  wbidh  may  be 
gained  or  lost,  the  salary  of  the  job 
which  will  be  gained  or  lost,  the 
predictable  change  in  either  the  market 
value  of  the  stock  or  the  actual  or 
potential  profit  or  loss  or  cost  of  the 
matter  to  the  company  issuing  the  stock, 
the  change  in  the  value  of  real  estate  or 
other  securities); 

(6)  The  value  of  the  financial 
instrument  or  holding  fix>m  which  the 
disqualifying  financial  interest  arises 
(e.g.  the  face  value  of  the  stock,  bond, 
other  security  or  real  estate)  and  its 
value  in  relationship  to  the  individual's 
assets.  If  the  disqualifying  financial 
interest  is  that  of  a  general  partner  or 
organization  specified  in  section  208, 
this  information  must  be  provided  only 
to  the  extent  that  it  is  known  by  the 
employee;  and 

(7)  "The  extent  to  which  the 
disquaUfying  financial  interest  will  be 
affected  individually  or  particularly  by 
the  actions  of  the  advisory  committee. 

f  2640.303    Ck>nsuttation  and  notification 
regarding  waivers. 

When  practicable,  an  official  is 
required  to  consult  formally  or 
informally  with  the  Office  of 
Government  Ethics  prior  to  granting  a 
waiver  referred  to  in  §§  2640.301  and 
2640.302.  A  copy  of  each  such  waiver 
is  to  be  forwarded  to  the  Director  of  the 
Office  of  Government  Ethics. 

12640.304    PuMteavaUabttity  of  agency 


(a)  Availability.  A  copy  of  an  agency 
waiver  issued  pursuant  to  18  U.S.C  208 
(b)(1)  or  (b)(3)  shall  be  made  available 
upon  request  to  the  public  by  the 
issuing  agency.  PubUc  release  of  waivers 
shall  be  in  accordance  with  the 
procedures  set  forth  in  section  105  of 
the  Ethics  in  Government  Act  of  1978, 
as  amended.  Those  procedures  are 
described  in  5  CFR  2634.603. 
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(b)  Limitations  on  availability.  In 
making  a  waiver  issued  pursuant  to  18 
U.S.C  208  (bMD  or  (bK3)  publicly  -     ■ 
available,  an  agency: 

(1)  May  withhold  from  public 
disclosure  any  information  contained  in 
the  waiver  that  would  be  exempt  from 
disclosure  pursuant  to  5  U.S.C  552;  and 

(2)  Shall  withhold  from  public 
disclosure  information  in  a  waiver 
issued  pursuant  to  18  U.S.C  208(b)(3) 
concemilig  an  individual's  financial 
interest  which  is  more  extensive  than 
that  required  to  be  disclosed  by  the 
individual  in  his  financial  disclosure 
report  under  the  Ediics  in  Government 
Act  of  1978,  as  amended,  or  which  is 
otherwise  subject  to  a  prohibition  on     - 
public  disclosure  imder  law. 

(FR  Doc  9fr-31837  FUed  12-17-96;  8:45  am? 
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DEPARTMENT  OF  EDUCATION 
34  CFR  Part  668 

Student  Assistance  General  Provisions 

AQENCY:  Department  of  Education. 
ACTION:  Reopening  of  comment  period. 

SUMMARY:  On  September  20, 1996.  the 
Department  of  Education  published  in 
the  Federal  Register  a  notice  of 
proposed  rulemaking  (NPRM)  for  the 
Student  Assistance  General  Provisions 
(34  CFR  Part  668)  regarding  standards  of 
finandai  responsibility  (60  FR  49552- 
49574).  The  proposed  standards  would 
apply  to  all  institutions  that  participate 
in  a  program  authorized  by  title  IV  of 
the  Higher  Education  Act  of  1965.  as 
amended  (title  IV,  HEA  programs),  and 
to  third-party  servicers  that  enter  into  a 
contract  with  a  lender  or  guarantee 
agency  to  administer  any  aspect  of  that 
lender's  or  agency's  Federal  Family 
Education  Loan  (FFEL)  programs. 

Many  commenters  responding  to  the 
NPRM  requested  that  the  Secretary 
extend  the  comment  period  to  give 
institutions,  higher  education 
associations,  and  other  interested 
parties  more  time  to  evaluate  further  the 
proposed  ratio  methodology  and 
standards,  and  to  prepare  subs  antive 
comments  and  recommendations  based 
on  that  additional  analysis.  The 
Secretary  agrees  that  more  time  is 
needed  to  evaluate  the  proposed  ratio 
methodology  and  standards,  as  well  as 
the  proposed  rules  regarding  changes  of 
ownership,  and  that  additional  public 
comment  would  improve  the  quality  of 
information  available  for  rulemaking. 
Therefore,  the  Secretary  is  reopening  for 
60  days  the  comment  period  for  the 
following  parts  of  the  September  20. 
1996  NPRM: 

•  The  proposed  Subpart  L. 

•  TTie  proposed  Appendix  F. 

•  Paragraphs  (e)-(n)  of  the  proposed 
§  668.23  (the  repayment  standards 
formerly  contained  in  §  668.24). 
DATES:  Comments  must  be  received  on 
or  before  February  18, 1997. 
AOOAESSES:  All  comments  concerning 
this  notice  or  the  notice  of  proposed 
rulemaking  should  be  addressed  to  Mr. 
David  Lorenzo,  U.S.  Department  of 
Education,  P.O.  Box  23272,  Washington, 
D.C.  20026,  or  to  the  following  internet 
address:  fin_^respded.gov 

FOR  FURTHER  MF0RMATK3N  CONTACT:  Mr. 
Etavid  Lorenzo  or  Mr.  John  Kolotos,  U.S. 


Department  of  Education,  600 
IndepMidence  Avenue,  S.W..  Room 
3045  ROB-3,  Washington,  D.C.  20202, 
telephone  (202)  708-7888.  Individuals 
who  use  a  telecommunications  device 
for  the  deaf  (TDD)  may  call  the  Federal 
Information  Relay  Service  (FIRS)  at  1- 
800-877-8339  between  8  a.m.  and  8 
p.m..  Eastern  standard  time,  Monday 
through  Friday. 

Background 

On  November  29, 1996,  the  Secretary 
published  final  regulations  amending 
§§668.15  and  668.23  of  the  Student 
Assistance  General  Provisions.  In  that 
document,  the  Secretary  indicated  that 
the  Department  would  reopen  the 
comment  period  for  severed  parts  of  the 
September  20, 1996  NPRM.  The  parts 
for  which  the  comment  period  is 
reopened  are  indicated  above.  The 
Secretary  is  not  reopening  the  comment 
period  for  those  parts  of  the  September 
20,  1996  NPRM  on  which  final      ^  i 
regulations  were  published  on 
November  29  and  which  are  not  listed 
above. 

The  Secretary  is  particularly    •  ■ 
interested  in  receiving  comments  on  the 
following  topics.  These  topics  were 
originally  raised  in  the  NPRM  and  noted 
by  commenters  as  areas  of  special 
concern.  The  Secretary  is  seeking 
additional  comment  and 
recommendations  on  these  issues  that 
more  fully  reflect  the  commenters' 
positions: 

•  The  atiUty  and  appropriateness  of 
the  proposed  ratio  methodology  for 
evaluating  the  financial  condition  of 
participating  institutions.  The  Secretary 
is  interested  in  sjjedfic  comments  on 
how  the  various  ratios  may  be 
improved,  as  well  as  comments  on  the 
weighting  mechanism,  strength  factors, 
and  composite  score  standard.  The 
Secretary  is  particularly  interested  in 
suggestions  that  would  improve  the  way 
the  proposed  ratio  methodology  may  be 
used  to  judge  the  financial  health  of  an 
institution  that  has  not  incurred  debt, 
given  the  fact  that  an  institution  may 
have  no  debt  either  because  it  has 
avoided  debt  as  a  management  strategy, 
or  because  it  is  in  such  poor  financial 
condition  that  it  cannot  secure  sredit 

•  Ways  in  which  a  public  institution 
may  dembnstrate  that  it  is  backed  by  the 
full  faith  and  credit  of  a  state  or 
equivalent  governmental  entity,  as  an 
alternative  means  under  which  a  public 


institution  may  satisfy  the  statutory 
requirement  that  it  is  financially 
responsible. 

•  Ways  to  streamline  the  process  by 
which  the  Secretary  determines  that  an 
institution  may  retain  or  resume 
participation  in  title  IV,  HEA  programs 
during  or  after  a  change  of  ownership. 
The  Secretary  is  looking  for  suggestions 
outlining  steps  the  Department  may  take 
to  shorten  or  eliminate  funding 
interruptions  to  students  while 
protecting  title  IV,  HEA  program  funds. 

•  The  impact  on  financial  statements 
of  the  new  accoimting  standards 
contained  in  the  Financial  Accounting 
Standards  Board's  Statements  of 
Financial  Accounting  Standards  116 
and  117.  The  Secretary  particularly 
requests  comments  from  institutions 
that  have  already  adopted  those  new 
accounting  standards. 

•  Whether  the  proposed  ratio 
methodology  is  appropriate  for 
evaluating  the  financial  responsibility  of 
third-party  servicers  that  enter  into  a 
contract  with  a  lender  or  guarantee 
agency  to  administer  any  aspect  of  that 
lender's  or  agency's  FFEL  programs. 
Commenters  are  encouraged  to  submit 
concrete  suggestions  for  possible 
revisions  to  the  proposed  ratio 
methodology  and  standards,  or  for  an 
alternative  methodology  or  standards,  if 
the  commenters  do  not  agree  that  the 
proposed  ratio  methodology  and 
standards  are  appropriate  for  these 
servicers. 

•  At  present,  the  Secretary  does  not 
have  a  data  base  of  third-party  servicer 
financial  statements  to  use  while 
evaluating  comments  on  the  proposed 
ratio  methodology  and  standards  as  they 
apply  to  third-party  servicers.  In  order 
to  help  the  Secretary  evaluate  comments 
on  the  proposed  ratio  methodology  and 
standards  as  they  apply  to  third-party 
servicers,  and  any  suggested  revisions  or 
alternatives  to  the  proposed  ratio 
methodology  and  standards,  the 
Secretary  encourages  third-party 
servicers  to  submit  their  latest  audited 
financial  statement  along  with  their 
comments. 

Dated:  December  12, 1996. 

David  A.  Longanecker, 

Assistant  Secretary  for  Postsecondary 
Education. 

(FR  Doc.  96-32047  Filed  12-17-96;  8:45  am] 
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DEPARTMENT  OF  HOUSINQ  AND 
URBAN  DEVELOPMENT 

Peotot  Na  FR-4123-N-01] 

Nottoe  of  PubNc  and  Indtan  Housing/ 
Section  8  Moving  to  Work 
Demonstration 

agency:  Office  of  the  Assistant 
Secretary  for  F*ublic  and  Indian 
Housing,  HUD. 

ACTION:  Notice  of  demonstration 
program  and  invitation  to  apply. 


:  This  notice  invites 
applications  for  Public  Housing 
/^ncies  and  Indian  Housing  Agencies 
("HAs")  for  participation  in  the  Public 
and  Indian  Housing/Section  8  Moving 
to  Work  demonstration  program.  HUD  is 
authorized  to  select  up  to  30  HAs  that 
administer  the  public  and  Indian 
housing  and  Section  8  programs  to 
participate  in  the  demonstration.  HUD 
will  select  HAs  for  the  demonstration 
through  a  merit-based  process  using  the 
evaluation  criteria  described  in  the 
notice. 

The  purpose  of  the  demonstration  is 
to  give  HAs  the  flexibility  to  design  and 
test  various  approaches  for  providing 
and  administering  housing  assistance 
that  reduce  cost  and  achieve  greater  cost 
effectiveness;  provide  work  incentives 
to  promote  resident  self-sufficiency;  and 
increase  housing  choices  for  low- 
income  families.  To  achieve  these  goals, 
each  selected  HA  will  have  considerable 
flexibility  in  determining  how  to  use 
Federal  funds,  as  long  as  the  HA  meets 
specified  criteria.  Furthermore,  the 
selected  HAs  will  be  permitted  to 
combine  funds  from  the  public  and 
Indian  housing  operating  and 
modernization  programs,  and  from  the 
Section  8  tenant-based  rental  assistance 
program,  for  uses  which  meet  the 
purposes  of  the  demonstration.  Funds 
used  in  the  demonstration  (whether 
combined  or  not)  are  generally  not 
subject  to  statutory  and  regulatory 
requirements  of  the  public  and  Indian 
housing  and  Section  8  programs. 

DATES:  Applications  submitted  in 
response  to  this  notice  must  be  r«;eived 
by  4:00  p.m.,  Eastern  Time,  on  March 
18, 19d7.  The  submission  deadline  is 
firm  as  to  date  and  time.  Submissions 
will  not  be  accepted  by  facsimile. 

ADDRESSES:  Applications  submitted  in 
response  to  this  notice  must  be 
submitted  to:  Rod  Solomon;  Senior 
Director  for  Policy  and  Legislation: 
PubUc  and  Indian  Housing:  Room  4116; 
Department  of  Housing  and  Urban 
Development;  451  Seventh  St.,  SW; 
Washii^on,  DC  20410. 


FOR  FURTHER  MFORMATKM  CONTACT: 
Stephen  I.  Ho'jnquist:  Policy 
Development  Advisor,  Office  of  Policy, 
Program,  and  Legislative  Initiatives; 
Department  of  Housing  and  Urban 
Development.  451  Seventh  Street,  S.W., 
RotMn  4116.  Washington.  D.C.  20410: 
telephone:  (202)  708-0713.  (This  is  not 
a  toll-free  number.)  For  hearing-  and 
speech-impaired  persons,  this  number 
may  be  accessed  via  TTY  (text 
telephone)  by  calling  the  Federal 
Information  Relay  Service  at  1^600- 
877-8339. 


SUPPLEMENTARY  INFORMATION: 


i*^*- 


Information  Collection  Requirements 

The  proposed  information  collection 
requirements  contained  in  this  notice 
have  been  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review  in  accordance  with  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3501-3520).  An  agency  may  not 
conduct  or  sponsor,  and  a  person  is  not 
required  to  respond  to,  a  collection  of 
information  unless  the  collection 
displays  a  valid  control  number.  The 
Department  has  requested  emergency 
clearance  of  the  collection  of 
information  described  below: 

(1)  Title  of  the  Information  collection 
proposal:  Public  Housing/Section  8 
Moving  to  Work  Demonstration: 

(2)  Summary  of  the  collection  of 
information:  Each  respondent  would  be 
required  to  submit  the  following 
information:  ... 

l.MTWPlan.  ' 

2.  Evidence  that  the  HA  has  provided 
for  citizen  and  public  housing  residents 
participation. 

3.  Assurances  of  an  established 
reasonable  rent  policy.  :'.-• 

4.  Compliance  with  the  Housing 
Quality  Standards  (HQS)  (24  CFR    ■ 
982.401)  for  housing  assisted  under 
MTW.  ..^..    . 

5.  Compliance  with  reporting       '  ^ " 
requirements. 

(3)  Description  of  the  need  for  the 
information  and  its  proposed  use: 

To  determine  that  HAs  meet  the 
selection  criteria  required  by  the  Notice, 
preliminary  MTW  plan,  current  PHMAP 
score,  assurances,  compliance  with 
HQSs  and  reporting  requirements. 

(4)  Description  of  the  likely 
respondents,  and  proposed  frequency  of 
the  response  to  the  collection  of  -t 
information: 

Respondents  will  be  HAs. 

The  estimated  number  of  respondents 
is  50.  The  proposed  frequency  of  the 
response  to  the  collection  of  information 
is  one-time. 

(5)  Estimate  of  the  total  reporting  and 
recordkeeping  burden  that  will  result 
from  the  collection  of  information: 


Reporting  Burden: 

Number  of  respondoits:  50 

Total  burden  hours:  4400 

(@  15  hours  per  response) 
Total  Estimated  Burdm  Hours:  4400 

In  accordance  with  S  CFR 
1320.8(d)(1).  the  Department  is 
soliciting  comments  from  members  of 
the  public  and  affected  agencies 
concerning  the  proposed  collection  of 
information  to: 

(1)  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility: 

(2)  Evaluate  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information: 

(3)  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

(4)  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond:  including  through  the 
use  of  appropriate  automated  collection 
techniques  or  other  forms  of  information 
technology,  e.g.,  permitting  electronic 
submission  of  responses. 

Interested  persons  are  invited  to 
submit  comments  regarding  the 
information  collection  requirements  in 
this  proposal.  Conunents  must  be 
received  within  seven  (7)  days  from  the 
date  of  this  proposal.  Comments  must 
refer  to  the  proposal  by  name  and 
docket  number  (FR-4123)  and  must  be 
sent  to:  Joseph  F.  Lackey,  Jr.,  HUD  Desk 
Officer,  Office  of  Management  and 
Budget,  New  Executive  Office  Building, 
Washington,  DC  20503. 

L  Introduction 

This  notice  invites  public  housing 
agencies  ("PHAs")  and  Indian  housing 
agencies  ("IHAs")  to  submit 
applications  for  the  Public  and  Indian 
Housing/Section  8  Moving  to  Work 
demonstration  program  ("MTW"), 
which  was  authorized  by  section  204  of 
the  Omnibus  Consolidated  Rescissions 
and  Appropriations  Act  of  1996  (Pub.  L. 
104-134,  110  Stat.  1321)  (the  "1996 
Appropriations  Act").  MTW  offers 
PHAs  and  IHAs  (referred  to  collectively 
as  "HAs")  the  opportunity  to  design  and 
test  innovative  housing  and  self- 
sufficiency  strategies  for  low-income 
fiunilies  by  permitting  HAs  to  combine 
funds  from  several  HUD  programs  into 
a  single  pool  and  by  exempting  HAs 
from  existing  public  and  Indian  hoifsing 
and  Section  8  certificate  and  voucher 
program  rules,  as  approved  by  HUD. 

HUD  is  authorized  to  select  up  to  30 
HAs  that  administer  the  public  and 
Indian  housing  and  Section  8  programs 
to  particip>ate  in  MTW.  Under  this 
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notice,  HAs  will  be  selected  for  MTW 
through  a  merit-based  process  using  the 
evaluation  criteria  described  in  Section 
Vn.  Up  to  10  of  the  30  HAs  will  be 
selected  for  NfTW  through  a  separate 
competition  under  the  Jobs-Plus 
initiative  described  in  Section  IV  of  this 
notice. 

HAs  may  also  form  consortia  of  two 
or  more  HAs  to  apply  for  MTW  under 
a  comrncm  application  and  plan.  If 
selected,  a  consortium  will  be 
considered  a  single  MTW  selection. 

Following  the  selection  of  HAs  for 
MTW,  HUD  will  offer  training  and 
technical  assistance  to  assist  those  HAs 
with  further  design  and  evaluation  of 
their  demonstration  programs.  HUD  will 
issue  additional  guidance  with  respect 
to  such  assistance  in  the  near  future. 

n.  Purpose  of  the  MTW  Demonstration 

As  stated  in  the  1996  Appropriations 
Act,  the  purpose  of  MTW  is  to  give  HAs 
and  HUD  the  flexibility  to  design  and 
test  various  approaches  for  providing 
and  administering  housing  assistance 
that: 

(1)  Reduce  cost  and  achieve  greater 
cost  effectiveness  in  Federal 
expenditures; 

(2)  Give  incentives  to  families  with 
children  where  the  head  of  household  is 
working;  is  seeking  work;  or  is 
preparing  for  work  by  participating  in 
job  training,  educational  programs,  or 
programs  that  assist  people  to  obtain 
employment  and  become  economically 
self-sufficient;  and 

(3)  Increase  housing  choices  for  low- 
income  families. 

To  achieve  these  goals,  the  HAs 
selected  for  MTW  will  have 
considerable  flexibility  (outside  the 
restrictions  of  the  U.S.  Housing  Act  of 
1937.  as  described  in  Section  in  of  this 
notice)  in  determining  how  to  use 
program  funds  to  most  effectively 
provide  housing  and  related  services  to 
low-income  families.  However,  the  1996 
Appropriations  Act  also  requires  each 
HA's  MTW  application  to  he  developed 
with  public  input  and  to  meet  certain 
criteria,  including: 

•  Providing  that  at  least  75%  of  the 
families  assisted  by  the  HA  under  the 
demonstration  will  be  very  low-income 
families  (i.e.,  families  with  incomes  of 
less  than  50%  of  area  median  income) 
at  the  time  they  initially  receive  housing 
assistance  under  the  demonstration; 

•  Establishing  a  reasonable  rent 
policy  that  is  designed  to  encourage 
employment  and  self-sufficiency  on  the 
part  of  participating  families; 

•  Continuing  to  assist  substantially 
the  same  total  number  of  low-income 
families  under  the  demonstration  as 


would  have  been  served  had  the  HA  not 
participated  in  MTW; 

•  Maintaining  under  the 
demonstration  a  comparable  mix  of 
families,  by  family  size,  as  would  have 
been  assisted  had  the  HA  not 
participated  in  MTW;  and 

•  Assuring  that  housing  assisted 
imder  the  demonstration  meets  housing 
quality  standards  established  or 
approved  by  HUD. 

MTW  gives  HAs  and  HUD  the 
opportunity  to  test  alternative,  locally- 
designed  housing  and  self-sufficiency 
strategies  for  low-income  families.  In 
keeping  with  the  nature  of  MTW  as  a 
demonstration  program,  this  notice  does 
not  attempt  to  create  a  new  Federal 
program,  to  instruct  HAs  on  how  to  use 
the  increased  flexibility  that  MTW 
allows,  or  to  identify  all  of  the  potential 
obstacles  that  HAs  might  conftt)nt  in 
attempting  to  exercise  their  new 
authority.  On  the  contrary,  HUD  expects 
HAs  to  take  the  lead  in  meeting  the 
opportunities  and  responsibilities 
presented  by  MTW  to  plan  and 
implement  innovative  programs  that 
effectively  address  locally  identified 
needs.  Fiuther,  the  capability  that  an 
HA  demonstrates  in  this  regard  will  be 
considered  in  the  evaluation  process. 

m.  Expanded  Program  Authority 
Under  MTW 

The  MTW  demonstration  presents  an 
opportunity  to  design  and  implement 
iimovative  housing  and  self-sufficiency 
strategies  by  giving  HAs  and  HUD 
expansive  new  authority  to  use  HUD 
assistance  flexibly  and  to  design 
demonstration  programs  outside  the 
restrictions  of  the  United  States  Housing 
Act  of  1937  (42  U.S.C  1437  et  seq.)  (the 
"1937  Act"),  as  described  below. 

(1)  Combining  HUD  Assistance.  HAs 
participating  in  MTW  may  create  a  pool 
of  fungible  resources  using  funds  from 
any  of  the  following  types  of  HUD 
assistance: 

(a)  Operating  subsidies  provided 
under  Section  9  of  the  1937  Housing  Act 
(42  U.S.C.  1437g); 

(b)  Modernization  funding  provided 
under  Section  14  of  the  1937  Housing 
Act  (42  U.S.C.  14371);  and 

(c)  Assistance  provided  imder  Section 
8  of  the  1937  Housing  Act  for  the 
certificate  and  voucher  programs  (42 
U.S.C  14371). 

However,  notwithstanding  this 
general  authority  to  combine  different 
types  of  HUD  assistance,  as  described 
above,  an  HA  may  not  so  combine  any 
HUD  assistance  which  is  required: 

(i)  To  meet  existing  contractual  obligatiobs 
of  the  HA  to  a  third  party  (such  as  housing 
assistance  payments  contracts  vrith  ownen 


under  the  HA's  Section  8  certi^cate  or 
voucher  program); 

(ii)  For  payments  to  other  HAs  under 
Section  8  portability  billing  procedures;  or 

(iii)  To  meet  particular  purposes  for  which 
HUD  has  expressly  committed  the  assistance 
to  the  HA  (such  as  a  grant  under  the  Hex's 
VI  program  or,  generally,  any  assistance 
under  the  Section  8  certificate  or  voucher 
program  cranmitted  from  appropriations  tot 
fiscal  years  1996  and  1997). 

An  HA  may  not  combine  different 
types  of  HUD  assistance  prior  to  the 
execution  of  the  agreement  described  in 
SecticHi  Vm  of  this  notice.  In  addition, 
at  all  times  during  the  demonstration, 
participating  HAs  must  comply  with 
any  HUD  requirements  governing  the 
use  of  HUD  assistance  in  the 
demonstration,  including  management, 
financial,  accounting,  or  other 
requirements  designed  to  adequately 
track  and  monitor  the  HA's  use  of  such 
HUD  assistance. 

The  1996  Appropriations  Act 
provides  that  the  amoimt  of  assistance 
that  an  HA  receives  for  public  and 
bidian  housing  operating  subsidies, 
public  and  Indian  housing 
modernization  grants,  and  Section  8 
assistance  for  certificates  and  vouchers 
will  not  be  diminished  by  the  HA's 
participation  in  MTW.  This  provision 
does  not  hold  participating  HAs 
harmless  fit>m  any  reductions  in  federal 
appropriations.  However,  given  the 
wide  range  of  approaches  to  providing 
housing  that  MTW  allows,  as  well  as  its 
emphasis  on  HA  efforts  to  promote 
resident  self-sufficiency,  HUD 
recognizes  that  in  some  cases  an  HA's 
proposal  may  have  implications  for  the 
current  methods  of  allocating  HUD 
assistance  to  that  HA.  Therefore,  HUD 
will  consider  reasonable  proposals  bom 
HAs  to  modify  the  current  methods  for 
allocating  HUD  assistance  to  them 
where  the  result  would  clearly  fiirther 
the  purposes  of  the  demonstration 
without  creating  significant  inequities 
within  the  public  and  Indian  housing 
and  Section  8  programs. 

Any  HUD  assistance  that  an  HA  is 
authorized  to  use  in  the  demonstration 
must  be  used  in  accordance  with  the 
HA's  HUD-approved  MTW  plan. 

(2)  Applicability  of  the  1937  Housing 
Act.  With  certain  exceptions  described 
below,  the  1937  Housing  Act,  and  the 
regulations  promulgated  under  it,  do  not 
apply  to  the  MTW  demonstration 
(whether  an  HA  chooses  to  combine 
different  types  of  HUD  assistance  or 
not).  Rather,  HUD  assistance  must  be 
used  by  the  HA  for  the  purposes 
required  by  MTW  on  such  terms  and 
conditions  as  the  HA  proposes  and  HUD 
approves.  Consequently,  HUD  may  grant 
unprecedented  authority  to  HAs  under 
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MTW  to  design  and  implement 
demonstration  programs  that  have  not 
besn  possible  under  the  existing  public 
and  Indian  bousing  program  or  the 
Section  8  certificate  and  voucher 
prognuns. 

HUD  intends  to  be  fleodble  and 
responsive  to  HA  proposals  in  order  to 
encourage  creativity  in  program  design. 
However,  an  HA  will  be  authorized  to 
combine  assistance  and  to  operate 
outside  of  the  1937  Housing  Act  (and 
regulations  under  it)  only  to  the  extent 
approved  by  HUD  under  an  MTW  plan. 

Notwithstanding  the  regulatory 
flexibility  described  above,  the  1937 
Housing  Act  shall  continue  to  apply  to 
MTW  as  follows: 

(a)  The  terms  "low-income  families" 
'and  "very  low-income  families"  shall 
continue  to  be  defined  by  reference  to 
Section  3(b)(2)  of  the  1937  Housing  Act 
(42  U.S.C.  1437a(b)(2)). 

(b)  Section  18  of  the  1937  Housing 
Act  (42  U.S.C.  1437p,  as  amended  by 
Section  1002(d)  of  Public  Law  104-19. 
Section  201(b)(1)  of  Public  Law  104- 
134,  and  Section  201(b)  of  Public  Law 
104-202),  which  governs  demolition 
and  disposition,  shall  continue  to  apply 
to  public  and  Indian  housing 
notwithstanding  any  use  of  the  housing 
under  MTW. 

(c)  Section  12  of  the  1937  Housing  Act 
(42  U.S.C.  1437J).  governing  wage  rates, 
shall  apply  to  housing  assisted  under 
MTW,  other  than  housing  assisted 
solely  due  to  occupancy  by  famiUes 
receiving  tenant-based  assistance. 

IV.  Relationship  to  Jobs-Plus  Initiative 

Currently,  HUD  is  administering  the 
Jobs-Plus  Community  Revitalization 
Initiative  for  Public  Housing  Families 
("Jobs-Pius")  demonstration  in 
partnership  with  the  Rockefeller 
Foundation  and  the  Manpower 
Demonstration  Research  Corporation  as 
a  component  of  the  MTW  initiative.  The 
purpose  of  Jobs-Plus  is  to  develop,  in  up 
to  10  selected  public  housing 
developments,  locally-based  approaches 
to  providing  employment  opportunities 
to  residents  in  those  public  housing 
developments,  concentrating  the 
provision  of  employment  opportunities 
and  related  services  on  a  high 
percentage  of  residents  in  each  of  the 
bousing  developments.  Significant 
research  efforts  are  planned  to  be 
conducted  through  Jobs-Plus  to  identify 
and  understand  the  most  promising 
approaches  to  increasing  employment 
among  families  in  public  housing. 

As  stated  above,  one  purpose  of  MTW 
is  to  give  HAs  and  HUD  the  flexibility 
to  design  and  test  various  approaches 
for  providing  and  administering  housing 
assistance  that  gives  employment 


incentives  to  families;  thus  MTW  and 
Jobs-Plus  have  a  shared  piu7)08e.  And, 
as  with  MTW,  it  is  critical  to  the  success 
of  Jobs-Plus  that  HAs  and  HUD  have  the 
authority  and  flexibility  to  implement 
wori^  incentives  and  training  and 
employment  programs  (in  conjunction 
with  other  local  agencies)  that  are 
closely  coordinated  with  housing 
programs.  Therefore,  to  allow 
developments  selected  as  Jobs-Plus  sites 
to  have  this  regulatory  flexibility,  HUD 
will  consider  housing  developments 
selected  as  Jobs-Plus  sites  also  to  be 
MTW  sites.  As  a  result,  of  the  30 
program  slots  available  for  MTW,  up  to 
10  will  be  reserved  for  designation 
under  the  Jobs-Plus  initiative.  However, 
in  cases  where  HUD  determines,  in  its 
discretion,  that  the  HA  which  owns  a 
Jobs-Plus  site  does  not  have  the 
management  capability  required  by 
MTW,  then  HUD  may  place  limits  on 
the  degree  of  regulatory  flexibility  that 
MTW  would  otherwise  allow  the  HA  to 
exercise  with  respect  to  that  Jobs-Plus 
site. 

Unlike  Jobs-Plus,  the  MTW 
demonstration  is  not  limited  to  only  one 
of  an  HA's  housing  developments. 
Therefore,  if  an  HA  with  a  Jobs-Plus  site 
wishes  to  bring  its  other  housing 
developments  into  the  MTW 
demonstration,  it  must  first  submit  an 
application  and  be  selected  for  MTW 
imder  this  notice.  When  an  HA  with  a 
Jobs-Plus  site  is  also  selected  for  MTW, 
it  will  be  considered  a  single  MTW 
selecticm. 

V.  Reporting  Requirements 

The  1996  Appropriations  Act  requires 
each  HA  participating  In  MTW  to  keep 
records  and  submit  reports  to  HUD  that 
document  the  HA's  use  of  program 
funds,  provide  data  to  assist  HUD  in 
assessing  the  MTW  demonstration,  and 
describe  and  analyze  the  effect  of  the 
HA's  activities  in  addressing  the 
objectives  of  the  HA's  MTW  plan.  As  a 
condition  of  MTW  selection,  an  HA 
must  provide  assurance  to  HUD  that  it 
will  comply  with  these  reporting  and 
recordkeeping  reqmrements.  Further,  an 
HA's  ongoing  compliance  with  these 
requirements,  and  with  any  HUD 
accounting  procedures  and  other 
management  requirements  necessary  to 
adequately  track  and  monitor  the  HA's 
use  of  Federal  funds,  will  be  a  condition 
of  continued  participation  in  the 
demonstration. 

VL  Application  Sobmissiim  -<•  .  ,. 

A.  General  ^^.a.,."    ^. 

Given  the  wide  scope  of  MTW,  HUD 
recognizes  that  it  may  not  be  possible 
for  HAs  to  resolve  all  outstanding  issues 


in  their  proposed  plans  by  the 
application  deadline.  To  the  extent 
there  are  any  such  issues,  an  HA  should 
specifically  identify  them  and  describe 
the  process  and  schedule  for  resolving 
them. 

B.  Submission  Requirements 

Applications  submitted  in  response  to 
this  notice  must  include  each  of  the 
following  items  (except  for  item  (6), 
which  is  discretionary): 

(1)  For  PHAs  only,  the  PHA's  PHMAP 
score  for  the  last  three  years. 

(2)  A  request  from  the  HA  for 
authority  to  use  funds  firom  public  and 
Indian  housing  operating, 
modernization,  and  Section  8  assistance 
(and  to  combine  funds,  to  the  extent 
necessary  to  implement  the  MTW  plan). 

(3)  Evidence  that  the  HA  has  provideid 
for  community  and  HA  resident 
participation  in  developing  its  MTW 
prop>osal,  including  a  public  hearing. 

(4)  An  MTW  plan  that  fully  describes 
the  proposed  demonstration  and  states 
and  quantifies  the  HA's  goals  and 
objectives  for  the  demonstration, 
addresses  the  evaluation  criteria 
described  in  Section  VII  of  this  notice, 
and  describes,  among  other  things,  the 
following:  (a)  whether  and  to  what 
extent  the  HA  proposes  to  combine 
funds  &t)m  different  types  of  HUD 
assistance,  the  particular  program 
purposes  for  which  all  such  funds  were 
originally  committed  to  the  HA  (and  any 
specific  restrictions  on  the  use  of  such 
funds),  and  the  purposes  for  which  any 
combined  funds  will  be  used;  (b)  the 
sources  and  nature  of  any  other  private 
or  public  funds  or  other  resources  that 
the  HA  will  use  to  implement  the  plan, 
and  the  specific  purposes  for  which 
those  funds  or  resources  will  be  used; 
(c)  the  number  and  general 
characteristics  of  public  or  Indian 
housing  units,  or  other  housing  units, 
involved  in  the  plan;  (d)  demographic 
information,  including  income  levels,  of 
Eamilies  ctmently  assisted  by  the  HA 
(both  in  the  public  housing  program  and 
in  the  Section  8  certificate  and  voucher 
programs),  and  of  families  to  be  assisted 
by  the  HA  under  the  proposed  MTW 
plan;  (e)  whether  and  how  assistance 
will  be  targeted  to  families  of  different 
income  levels  by  program  and/or  by 
site:  (0  the  HA's  proposed  rent  and 
occupancy  policies;  (g)  incentives 
proposed  by  the  HA  to  encourage  self- 
sufficiency  and  support  and  reward 
woii^:  (h)  any  proposed  homeownership 
activities;  (i)  the  anticipated  impact  of 
state  and  local  welfare  reform  and 
related  initiatives  on  design  and 
implementation  of  the  HA's  proposed 
demonstration  program;  (j)  the  potential 
impact  of  the  HA's  proposed  plan  on 
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ciirrent  participants  in  the  Section  8 
certificate  and  voucher  programs  and  on 
current  public  housing  residents:  (k)  the 
anticipated  impact  of  the  plan  on  HA 
revenues  and  expenses;  (1)  any 
significant  linkage  between  the  plan  and 
other  state,  local,  or  federal  housing, 
self-sufficiency,  supportive  service,  or 
community  or  economic  development 
initiatives  (such  as  the  Federal 
Empowerment  Zcme/Enterprise 
Communities  program);  (m)  any 
unresolved  issues  with  respect  to  the 
plan,  and  the  process  and  schedule  for 
resolving  them;  and  (n)  how  the  HA  has 
taken  into  account  comments  from  the 
public  hearing,  other  public  comments, 
and  comments  fren  cnirrent  and 
prospective  public  and  Indian  housing 
residents  and  recipients  of  Section  8 
assistance  who  would  be  affected  by  the 
plan. 
(5)  Assurance  that  the  HA  wiH: 

(a)  Provide  that  at  least  75%  of  the 
families  initially  assisted  under  MTW 
by  the  HA  will  be  very  low-inccnne 
femihes  (i.e.,  families  with  incomes  of 
less  than  50%  of  area  median  income); 

(b)  Establish  a  reasonable  rent  policy 
that  is  designed  to  encourage 
employment  and  self-sufficiency  on  the 
part  of  participating  families,  such  as  by 
exclu(&ig  aH  or  a  portion  of  a  family's 
earned  (or  newly  earned)  income  for 
purposes  of  determining  rent; 

(c)  Continue  to  assist  substantially  the 
same  total  number  of  low-income 
families  imder  the  deramstratifm  as 
would  have  been  served  if  HUD  funding 
sources  had  not  been  combined; 

(d)  Maintain  under  the  demonstration 
a  comparable  mix  of  famiUes.  by  family 
size,  as  would  have  been  assisted  if 
HUD  funding  sources  had  not  been 
combined; 

(e)  Ensure  that  housing  assisted  undm- 
MTW  meets  hmising  quality  standards 
established  or  approved  by  HUD; 

(f)  Comply  with  the  reporting 
requirements  discussed  in  Section  V  of 
this  notice; 

(g).  Comply  with  Fair  Housing  and 
Equal  Opportunity  Requirements  as 
listed  in  24  CFR  Part  5.  the  Indian  Qvil 
Rights  Act,  pursuant  to  24  CFR 
950.115(b),  and  the  Americans  with 
Disabilities  Act  of  1990;  and 

(h)  Provide  HUD  with  any 
documentation  that  HUD  needs  to  carry 
out  its  review  under  the  National 
Environmental  PoUcy  Act  (NEPA)  and 
other  related  authorities  and  otherwise 
will  assist  HUD  in  complying  with  24 
CFR  Part  50  environmental  review 
procedures.  The  HA  agrees  (i)  to  carry 
out  any  mitigating  measures  required  by 
HUD  at  select  an  altwnate  eligible 
property,  if  p>ermitted  by  HUD,  and  (ii) 
not  to  acquire,  rehabilitate,  convert. 


lease,  repair,  or  construct  property,  or 
commit  HUD  or  local  funds  to  such 
program  activities  with  respect  to  any 
eligible  propwty  until  HUD  approval 
under  24  CFR  Part  50  is  received. 

(6)  At  the  HA's  option,  a  request  for 
training  and  technical  assistance  to 
assist  the  HA  with  further  design  and 
evaluation  of  its  demonstration  program 
following  selection. 

(7)  If  the  application  is  from  a 
consortium  of  HAs,  a  statement  of  the 
goals  and  objectives  of  the  consortium 
and  of  the  nature  of  the  relationship 
among  the  HAs  (including  a  description 
of  any  other  current  or  prior 
collaborations  and  of  the  proposed 
allocation  of  responsibilities  between 
the  HAs),  and  an  explanation  of  why  the 
consortium's  particip>ation  in  KfTW 
would  be  more  advantageous  than  that 
of  a  single  HA. 

(8)  A  description  of  any  significant 
partnerships  between  the  HA  and  other 
public  agencies  or  private  nonprofit  or 
for-profit  entities  (particularly  local 
walfere  offices  and  local  providers  of  job 
tzainiflg  and  related  services)  that  will 
help  to  achieve  the  objectives  of  the 
HA's  denonstration. 

(9)  A  summmy  of  the  relevmt 
experience  and  skills  of  the  personnel 
who  would  have  primary  responsibility 
for  implera«)ting  the  HA's 
demonstration . 

(1(H  A  general  description  of  how  the 
HA's  proposed  plan  differs  from  the 
requirements  of  the  1937  Act  and  the 
regulaticms  under  it 

(11)  A  proposed  schedule  shewing 
significant  dates  and  milesttmes  for 
implementation  of  the  HA's  MTW  plan. 
(While  the  1996  Appropriations  Act 
does  not  expHdtly  address  the  term  of 
the  MTW  demonstration,  it  does  require 
that  HUD  submit  an  evaluation  reput  to 
Congress  within  six  months  after  the 
third  year  of  the  demonstration. 
Therefore,  for  purposes  of  this  notice, 
HAs  should  assume  a  three-year  term 
for  their  MTW  plans.) 

C.  Corrections  to  Deficient  Applications 

Follovdng  the  submission  deadline,  if 
HUD  determines  that  an  HA  has  failed 
to  meet  any  of  the  submission 
requirements  stated  above,  at  that  the 
application  contains  a  technical 
m^take,  or  omits  any  other  necessary 
information,  then  HUD  may  notify  the 
HA  in  writing  that  the  HA  has  14 
calendar  days  to  submit  or  correct  any 
of  the  specified  items. 

Vn.  SelediaB  of  MTW  PartfeqMnts 

A.  Application  Evaluation  Criteria 

The  1996  Appropriations  Act  directs 
HUD  to  evaluate  MTW  applications  on 


the  basis  of  an  HA's  relative  pubUc  and 
Indian  housing  management 
performance;  an  HA's  potential  to  plan 
and  carry  out  a  program  undw  the 
denKHistration;  and  other  factors  to  be 
determined  by  HUD.  Accordingly,  HUD 
will  evaluate  applications  based  on  the 
criteria  described  below.  If  the 
application  is  from  a  consortium  of 
HAs,  then  HUD  will  apply  the 
evaluation  criteria  to  the  entire 
application  and  to  each  HA,  as 
appropriate. 

1.  HA  Management  Performance. 

a.  PHAs.  A  PHA's  public  housing 
management  performance  will  be 
determined  on  the  basis  of  its  score 
imder  the  Public  Housing  Management 
Assessment  Program  ("PHMAP"),  as 
provided  by  the  1996  Appropriations 
Act.  If  a  PHA  does  not  have  a  current 
PHMAP  score  of  at  least  "80"  then  its 
application  will  not  be  considered 
further.  If  a  PHA  has  a  current  PIA4AP 
scwe  of  at  least  "80",  then  HUD  will 
award  points  based  on  the  FHA'i 
average  PIftifAP  score  over  the  last  three 
years.  A  PHA  will  receive  one  point  for 
each  point  by  which  its  avorago  PHMAP 
score  exceeds  a  score  of  "80".  [Up  to  20 
points.) 

b.  IHAs.  The  PHMAP  system  does  net 
apply  to  IHAs.  Therefore,  to  determine 
an  IHA's  score  for  this  fector,  RUD  will 
use  other  objective  criteria  that  assess 
IHA  management  capability  based  on 
the  relative  performance  of  IHAs  in 
meeting  the  requirements  of  24  CFR  Part 
950.  [Up  to  20  points.] 

2.  Capability 

An  HA's  demonstrated  capabiUty  to 
effectively  plan,  implemoit,  and 
administer  the  MTW  progmn  it  has 
proposed,  as  shown  fay  the  following:  (a) 
relevant  administrative  capabilities  not 
captured  by  PHMAP,  such  as 
performance  in  the  Section  8  certificate 
and  voucher  programs  (as  measured  by 
leasing  rates  and  other  performance 
criteria),  or  significant  involvnnent  in 
other  affordable  housing  or  community 
development  activities;  (b)  the  relevant 
experience  and  skills  of  the  personnel  of 
the  HA,  or  its  partners,  who  would  have . 
primary  responability  for  the 
demonstration;  and  (c)  specific 
examples  of  othw  HA  experiences, 
activities,  or  accomplishments  that 
demonstrate  the  HA's  capability.  [Up  to 
10  points) 

3.  Quality  and  Feasibility  of  MTW  Plan 

The  quality  and  feaability  of  the  HA's 
MTW  plan,  including  the  extent  to 
which  the  plan:  (a)  is  likely  to 
accomplish  any  or  all  of  the  statiUoty 
purposes  of  MTW.  which  are  to  reduce 
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cost  and  achieve  greater  cost 
effectiveness  in  Federai  expenditures,  to 
provide  low-income  families  with 
incentives  to  work  and  achieve 
econ(Hnic  self-sufficiency,  and  to 
increase  housing  choices  for  low- 
income  families;  (b)  is  coherent, 
comprehensive,  and  integrated;  (c) 
clearly  specifies  the  objectives  of  the 
plan;  (d)  presents  a  feasible,  cost- 
effective  strategy  that  is  likely  to  meet 
those  objectives;  and  (e)  demonstrates 
how  the  authority  provided  by  MTW  to 
diverge  firom  existing  requirements  of 
the  public  and  Indian  housing  and 
Section  8  programs  would  enable  the 
HA  to  achieve  the  objectives  of  its  plan. 
(Up  to  40  points] 

4.  Self-Sufficiency 

The  extent  to  which  the  HA's  plan  is 
likely  to  promote  resident  self- 
sufficiency,  support  and  reward  work, 
increase  actual  employment  levels 
among  residents,  and  reduce  the 
economic  and  social  isolation  of  very 
low-income  famihes,  based  on  (a)  the^ 
HA's  experience  and  track  record  in 
encouraging  and  increasing  resident 
self-sufficiency  and  employment,  and 
(b)  the  self-sufficiency  strategy  in  the 
HA's  MTW  plan,  including,  as  required 
to  implement  the  plan,  evidence  of 
partnerships  with  employers  and  local 
employment  and  training  agencies  that 
leverage  tangible  commitments  of  jobs, 
employment  and  training  resources,  and 
complementary  services,  such  as  child 
care  and  transportation.  [Up  to  20 
points) 

5.  Resident  and  Commimity  Support 
and  Involvement 

The  degree  to  which  public  and 
Indian  housing  residents  and  the  wider 
local  community  have  been  involved  in 
developing  the  HA's  application, 
including  support  and  involvement:  (a) 
by  resident  organizations,  resident 
coundb.  or  resident  management 
corporations,  and  (b)  by  other  local 
nonprofit,  for-profit,  and  public  entities 
(in  addition  to  any  involvement 
described  in  response  to  criterion  4, 
above)  as  shown  by  relevant 
documentation  that  demonstrates  the 
nature  and  depth  of  such  support  and 
involvement.  (Up  to  10  points] 

6.  Local  and  National  Impact 

The  potential  local  and  national 
impact  of  the  MTW  plan  if  it  were  to  be 
implemented,  considering  the  degree  of 
innovation  proposed,  the  scale  of  the 
plan,  and  the  extent  to  which 
implementation  of  the  plan  is  likely  to 
contribute  significantly  to  HUD's  efforts 
to  identify  replicable  program  models 


promoting  the  purposes  of  the 
demonstration.  (Up  to  10  pointsh'/-   '. 

B.  Selection  Process 

HUD  will  evaluate,  score,  and  rank  all 
complete  applications  using  the  point 
values  assigned  to  the  evaluation 
criteria  set  forth  above.  In  making 
selections,  HUD  reserves  the  right  to 
select  a  lower-rated  approvable 
application  over  a  hi^er-rated 
application  if  doing  so  is  in  the  best 
interests  of  the  demonstration  because  it 
will  promote  diversity  among  MTW 
participants  and  plans  in  terms  of  size, 
geography,  program  design,  or  other 
appropriate  factors,  or  because  it  will 
enhance  the  impact  of  the 
demonstration.  HUD  also  reserves  the 
right  to  limit  the  size  or  scope  of  an 
HA's  proposed  program  if  that  is  in  the 
best  interests  of  the  demonstration  and 
the  public  and  Indian  housing  and 
Section  8  programs. 

Further,  in  the  interests  of  achieving 
the  demonstration's  goals,  HUD  may 
choose  to  identify  as  finalists  those  HAs 
whose  applications  are  ranked  above  a 
certain  baise  score.  In  that  case,  HUD 
would  give  those  HAs  the  opportunity 
to  further  develop,  revise,  and  resubmit 
their  MTW  plans.  To  assist  in  this 
process,  HUD  may  provide  a  brief 
critique  of  each  plan,  identifying  its 
strengths  and  weaknesses  and  any  area 
where  improvement,  clarification,  or 
additional  information  is  needed. 
Application  scores  and  rankings  may  be 
adjusted  based  on  the  resubmitted  MTW 
plan.  HUD  would  then  make  selections 
for  MTW  based  on  the  adjusted  scores 
and  rankings. 

HUD  may  make  a  selection  subject  to 
the  HA's  willingness  to  make  certain 
revisions  to  the  HA's  MTW  plan. 

Vm.  MTW  Agreement 

HUD's  selection  of  an  HA  for  MTW, 
and  the  HA's  authority  to  implement  an 
MTW  demonstration  program,  shall  be 
contingent  on  the  execution  of  an 
agreement,  in  a  form  HUD  determines  to 
be  appropriate,  between  the  HA  and 
HUD  requiring  the  HA  to  comply  with 
the  MTW  plan,  as  approved  by  HUD, 
and  setting  forth  the  other  terms  and 
conditions  applicable  to  the  HA's 
receipt  and  use  of  HUD  assistance  under 
the  demonstration.  The  agreement  shall 
identify  the  sources  and  uses  of  all  HUD 
assistance  which  the  HA  will  use  during 
the  demonstration,  specifying  the 
operating  subsidy,  modernization 
assistance,  and  Section  8  assistance,  if 
any,  that  the  HA  may  combine  into  a 
single  fund.  If  appropriate,  the 
agreement  may  also  provide  for  further 
development,  clarification,  and  revision 
of  the  HA's  MTW  plan  in  order  to 


maximize  achievement  of  the 
demonstraticHi's  goals. 

DC.  Tkne  Frames 

Applications  must  be  received  by  4:0a 
p.m..  Eastern  Time,  on  March  18, 1997, 
by:  Director  of  Special  Acticms;  Office  of 
Policy,  Program,  and  Legislative 
Initiatives;  Department  of  Housing  and 
Urban  Development;  451  Seventh  St., 
SW;  Room  4116;  Washington,  DC  20410. 

HAs  must  submit  five  copies  of  their 
applications.  The  submission  deadhne 
is  firm  as  to  date  and  time.  Submissions 
will  not  be  accepted  by  bcsimile. 

X.  Other  Matters 

A.  Environmental  Review 

A  Finding  of  No  Significant  Impact 
with  respect  to  the  envircmment  was 
made  in  accordance  with  HUD 
regulations  in  24  CFR  part  50  that 
implement  section  102(2)(C)  of  the 
National  Environmental  Policy  Act  of 
1969  (42  U.S.C.  4332).  This  Finding  is 
available  for  public  inspection  between 
7:30  a.m.  and  5:30  p.m.  weekdays  in  the 
Office  of  the  Rules  Docket  Clerk.  Office 
of  General  Counsel.  Room  10276, 
Department  of  Housing  and  Urban 
Development,  451  Seventh  Street,  SW, 
Washington,  DC.  Physical  activities 
conducted  at  public  housing  properties 
under  MTW  will  continue  to  be  subject 
to  environmental  laws  now  applicable 
to  public  housing.  To  the  extent 
necessary  during  implementation  of 
MTW,  HUD  will  carry  out 
environmental  review  procedures  under 
the  provisions  of  24  CFR  Part  50  before 
HUD  approves  physical  activities  at 
specific  pro{>ertie8. 

B.  Executive  Order  12612,  Federalism 

The  General  Counsel,  as  the 
Designated  Official  under  section  6(a)  of 
Executive  Order  12612,  Federalism,  has 
determined  that  the  poUcies  contained 
in  this  notice  will  not  have  substantial 
direct  effects  on  States  or  their  political 
subdivisions,  or  on  the  relationship 
between  the  Federal  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  As  a 
result,  the  notice  is  not  subject  to  review 
under  the  Order.  The  notice  merely 
announces  the  opporttmity  for 
participation  in  a  demonstration 
program  and  the  requirements 
applicable  to  HAs  that  elect  to 
participate. 

C.  Executive  Order  12606,  The  Family 

The  General  Counsel,  as  the 
Designated  Official  under  Executive 
Order  12606,  The  FaoiiTy,  has 
determined  that  this  notice  does  not 
have  potential  for  significant  impact  on 
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fomily  formation,  maintenance,  and    .  - 
general  well-being.  No  significant        :'  J 
change  in  existing  HUD  policies  or 
programs  would  result  from 
promulgation  of  this  notice.  To  the 
extent  that  this  notice  will  affect 
families,  the  impact  would  be  favorable, 
and,  thus,  the  notice  is  not  subject  to 
further  review  under  the  Order. 

Dated:  December  2, 1996.  ;, ■> . ' 

Kevin  Eaianiiel  Marchnum, 
Acting  Assistant  Secretary  for  Public  and 
Indian  Housing. 

[FR  Doc  96-32104  Filed  12-17-96;  8:45  am] 
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Presidential  Documents 


Proclamation  6965  of  December  13,  1996 
Wright  Brothers  Day,  1996 


By  the  President  of  the  United  States  of  America 

A  Proclamation 

Ninety-three  years  ago,  on  a  windswept  North  Carolina  beach,  air  travel 
by  hot  air  balloon  and  gliders  gave  way  to  American  ingenuity  and  the 
era  of  powered  flight.  Wilbur  and  Orville  Wright— employing  innovations 
like  the  wind  tunnel  and  single  component  testing — designmi,  built,  and 
ultimately  flew  the  first  powered,  heavier^than-air  craft  on  the  dimes  of 
Kitty  Hawk.  Years  later,  Wilbur  was  to  say  of  this  historic  event,  "It  is 
the  complexity  of  the  flying  problem  that  makes  it  so  difficult.  It  is  not 
.  .  .  solved  by  stumbling  upon  a  secret,  but  by  the  patient  accumulation 
of  information  upon  a  hundred  difiierent  points."  No  longer  would  the 
ability  to  travel  by  air  be  bounded  by  the  simple  physics  of  wind  and 
weather,  but  by  the  power  of  the  human  imagination. 

As  we  have  expanded  the  scope  of  our  dreams,  our  love  of  flight  has 
extended  our  command  of  the  sky.  Today,  air  travel  is  not  only  the  fastest 
means  of  transportation,  but  the  safest  as  well,  and  the  United  States  air 
transportation  system,  which  continues  to  improve  every  year,  serves  as 
the  model  to  which  all  others  are  compared. 

My  Administration  continues  to  work  to  make  the  skies  ever  safer.  Integral 
to  this  effort  has  been  the  dedicated  service  of  thousands  of  men  and 
women  throughout  the  air  transportation  community  who  strive  daily  to 
'  protect  air  travelers.  Indeed,  this  month,  the  Vice  President  and  I  were 
pleased  to  announce  that  the  major  airlines  have  agreed  to  install  fire  detec- . 
tion  systems  in  the  cargo  holds  of  some  3,700  airliners  that  carry  the  vast 
majority  of  Americans  flying  each  year.  We  cannot  make  the  world  risk 
ftee,  but  we  can  reduce  the  risks  we  face.  Working  together,  we  have  taken 
another  important  step  to  ensure  the  safety  of  the  flying  public. 

This  year  marks  the  50th  anniversary  of  Federal  aid  for  our  Nation's  airports. 
Working  in  partnership  with  State  and  local  governments,  private  airport 
operators,  and  the  air  carrier  ahd  general  aviation  communities,  the  Federal 
Aviation  Administration  (FAA)  has  assisted  numerous  airports  with  critical 
safety,  security,  and  capacity  projects  that  directly  benefit  the  American 
traveling  public.  It  is  particularly  fitting,  as  Americans  celebrate  an  important 
milestone  in  the  history  of  air  transportation,  that  this  year  also  marks 
the  beginning  of  important  reforms  for  the  FAA  that  recognize  its  vital 
role  in  advancing  sound  aviation  management  and  development  in  the  United 
States  and  around  the  world. 

On  April  1,  1996.  the  FAA  began  transforming  itself  bom  the  model  pre- 
viously mandated  by  law  into  a  more  effiective,  streamlined  system,  better 
designed  for  the  challenges  of  the  twenty-first  century.  In  the  recently  enacted 
Federal  Aviation  Reauthorization  Act  of  1996,  the  Congress,  working  with 
my  Administration,  complemented  those  important  reforms  with  a  new  finan- 
cial model  for  the  agency  to  help  it  meet  the  safety  and  capacity  challenges 
it  faces.  This  legislation  also  provided  the  FAA  with  improved  tools  to 
perform  its  mission  more  effectively.  It  builds  on  security  recommendations 
of  the  Vice  President's  Commission  on  Aviation  Safety  and  Security  that 
will  improve  the  FAA's  ability  to  more  comprehensively  address  the  threat 
posed  by  terrorists  to  civil  air  transportation.  With  these  statutory  improve- 
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ments,  the  world  of  aviation  will  be  an  exciting  one  in  ^'hlch  future  aviation 
pioneers  may  fulfill  their  dreams  and  aspirations. 

The  Congress,  by  a  joint  resolution  approved  December  17,  1963  (77  Stat. 
402;  36  U.S.C.  169],  has  designated  December  17  of  each  year  as  "Wright 
Brothers  Day"  and  has  authorized  and  requested  the  President  to  issue 
annually  a  proclamation  inviting  the  people  of  the  United  States  to  observe 
that  day  with  appropriate  ceremonies  and  activities. 

NOW,  THEREFORE.  I,  WILLIAM  J.  CLINTON.  President  of  the  United  States 
of  America,  do  hereby  proclaim  December  17,  1996,  as  Wright  Brothers 
Day. 

IN  WITNESS  WHEREOF,  I  have  hereunto  set  my  hand  this  thirteenth  day 
of  December,  in  the  year  of  our  Lord  nineteen  hundred  and  ninety-six, 
and  of  the  Independence  of  the  United  States  of  America  the  two  hundred 
and  twenty-first. 
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distance  telephone  charges  the  user  may  incur.  The  list  of 
doomients  on  public  inspection  and  the  daily  Federal  Register's 
table  of  contents  are  available  using  this  service.  The  document 
numbers  are  7050-Public  Inspection  list  and  7051-Table  of 
Contents  list.  The  public  inspection  list  will  be  updated 
immediately  for  documents  filed  on  an  emergency  basis. 

NOTE:  YOU  WILL  ONLY  GET  A  USTING  OF  DOCUMENTS  ON 
nLE  AND  NOT  THE  ACTUAL  DOCUMENT.  DocumenU  on 
public  inspection  may  be  viewed  and  copied  in  our  office  located 
at  800  North  Capitol  Street,  N.W.,  Suite  700.  The  Fax-On-Demand 
telephone  number  is:  301-713-8805 
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CFR  PARTS  AFFECTED  DURING  DECEMBER 

At  the  end  of  each  month,  the  Office  of  the  Federal  Register 
publishes  separately  a  List  of  CFR  Sections  Affected  (LSA).  which 
lists  parts  and  sections  affected  by  documents  published  since 
the  revision  date  of  each  title. 


1  CFR 

462 

3CFR 


..63944 


63691 

64245 

6961 64431 

6962 ;.„..64581 

6963 64957 

6964 65455 

6965 „ 66866 

Executive  Orders: 
11958  (amended  t>y 

EG  13030) 66187 

12183  (amended  by 

EG  13030) 66187 

12757  (amended  t/f 

EG  13028) 64589 

12884  (amended  by 

EG  13030) 66187 

12844  (amended  t^ 

EG  13031) 66529 

13028 64589 

13029 .64581 

13030 86187 

1 3031 66529 


No.  97-8  of  Novennber 

27.1996 65147 

No.  97-9  of  Oecerrber 

2.  1996 65149 

No.  97-10  of 

Decembers.  1996 65151 

nuiiwMBSsowe  uroarK 
Memorandums: 

November  20.  1996 64247 

November  21.  1996 64249 

November  28, 1996 64439 

Piesidenlial 

Determinabons: 
Na  97-6  of  Noventwr 

26.  1996 „.63693 

No.  97-7  of  NowarrtMr 

26. 1996 .63695 

Na  97-8  of  Novennber 

27.  1996 66147 

Na  97-9  of  Decerrber 

2.  1996 „ 65149 

Na  97-10  of 


5CFR 

410 

66189 

630 

_„-.._64441 

890 

„ .64441 

2640 

66830 

CftLXXI 

.65457 

213...- _ 

63762 

334 _.„ 

„-.;._..65189 

1306 

..„ 66232 

7  CFR 

301 

400 

500 

723 

760 

868 

905 

906 

911...... 

920 

944...... 

981...... 


1464 

1806 

1910 , 

1922 , 

1924 

1942 

1944 

1948 

1951 „., 

1955. 

1956 , 

1965 

1980 


.66469 
.65153 
..66302 
..63697 
.64801 
.66533 
..64251 
.64253 
.64256 
-84959 
..84251 
..64601 
..64454 
..63697 
.63928 
..63928 
..63928 
..65153 
.65153 


65163 

63928 

63928 

.- .63928 

63928 

65153 

3550 63928,  65266 

Propoeed  Rules: 

273 — 66233 

987 64638 

1 079 66366 

1205 .64640 

1 470 .86486 


9  CFR 

381 

391...._ 


317. 
381. 


.66198 
.65458 

.66490 
.66480 


10  CFR 

20 

21 

50 

51 

52 



...J5120 
....66157 

66157 

...66637 
....65157 

54 

60 

100. 

960 

1021 



...66157 

...64257 

....66157 

...J61S8 

84803 

PrapoeedRuh 
50 

le: 

....66190 

431 _..... 

12  CFR 

23"r 

7 

••- — "*•- 

....64848 

....63872 

fififi&4 

I!63972 

..„83700 

u 
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12™ 
226. 


283. 


.63958 
.65317 
.65317 


327 .64609.  64960 

fm^  ^  661 77 

543 64007 

544... 64007 

545 <i..64007.  66561 

SSe 64007 

566 : 64007 

560  ».....—..•••..•»».•.••• .. »..  .6656 1 

561 „_...651 77 

563 66177.  66661 

563d 651 77 

567 ..»..».....»..»».— ...«M»M.66561 

571 ._:. 66561 

o74».»...M..*— ».—...,— ««...d51  77 

575 64007 

902 . 6461 3 

910 64021 

912 640B1 


13CFR 


121. 


.65492 


14CFR 

25 63952.  65460 

39  „ 63702,  63704,  63706. 

63707,  64270.  64456,  64948, 
•  64985.66201 

71 64459,  65318,  66939, 

66579 

73 64458 

9L ."- 66182 

97 64459.  64460.  64462 

107 , 64242 

108 — 64242 


Ch.  I 651 90 

39  .„ 64489,  64491.  64492. 

64643,  64645,  66001 ,  65002. 

66004,  65006,  65367,  65369, 

65492,  65494,  66238 

71 64826.  65992,  65993. 

65994.  65995,  66620 


91 

..65191 

121.     

...65142, 

,65191 

127 



..65191 

136 

...65142 

,66191 

15CFR 

30 

..65319 

732™ „. 

..64272 

734 

..65462 

736 

..64272 

740 ,„ 

...64272 

,65462 

742 .... 

...64272, 

,65462 

744        _    ..     . 

..64272 

746 .. 

•>•••»••«•>■ 

..64272 

748 

••■•■■■■.■■■. 

..64272 

750 . 



..64272 

752 

..64272 

758      „. 



..64272 

T82_.» 

..65462 

770 

..64272 

774 

..66462 

902 

..66077 

2301 ^ 

..64948 

39....- 

KiTR? 

71 .63764,  63765,  63766. 

63767.  63768 

135 JE. 

■>••■•••■•■•* 

..64230 

16CFR 


1508. 
1509. 


..65996 


17CFR 

4 

30. 

240 

270 


..66940 
..64986 
-63709 
..66207 


1 .......66241 

Ch.  II .65191 

200 : 66440 

228 65440 

229 65440 

230......1....". .-"... £6440.  66621 

232 65440 

239 65440.  66621 

240  66440 

249 66440 

270 „ 66621 

274 ., —.........—..-..— .66621 


18CFR 


4 

375 

19CFR 


122. 


.64031 
64031 


..64041 


..64615 
..65467 


20CFR 

404 

498 

21CFR 

73 - 64027 

172 -65041 

178 64989.  65943,  65943 

355 .„ 65944 

510 .....63710.  66580 

520 ...- 6371 1 .  66580,  66581 

522 66681.  66582 

524 6371 2 

566 66582 

558 66583 

880 .- .64616 

892 J3769 

1301 66637 

1 304 ^ 66637 


22CFR 

210 

605 ™ 

24CFR 

3 >■«>■■■■■••■ 

81 

888 


...65946 
..64286 


.64617 
.63944 
.66132 


92... 
242. 
986. 


.....65298 

64414 

....63830 


25CFR 

10 .65473 

26CFR 

1 66319.  65321,  65323. 

65946.  66212.  66584 

48 66215 

301 65319.  66216. 66217, 


66218. 66684 

602 65321.  65323.  65946. 

66584 


65371.66000 

66246 


1.... 
48. 


28CFR 

14 .....66220 

16..... .66179 

31 .66132 

513 64950 

522 _ 64953 


540.. 


.64954 


29CFR 

101 J6180 

102 65180.  65182.  65323 

1952 66693 

4001 .. .63988 

401 1 65473 

4022 65473 

4043 u 63988 

4044 65474. 65476 

4065 - .63968 


.66002 

.66247 


1926. 
4007. 


30CFR 
917 


.-66220 


56... 
57.- 
62.- 
70.„. 
71  .„ 
250. 
870. 


..66348 
.66348 
.66348 
.66348 
.66348 


.64220 


31CFR 

Ch.  V 


..64289 


32CFR 
318 


.63712 


33CFR 

100.- 64991.  64993.  64994, 

65332 

110 — 63715 

1 17 64995 

157 64618 

334 ....64996 


.64645 


100 

34CFR 
86 _.. 


...M.66o64 


668 , 

36CFR 

223 .64815 


64560 

64832 

AU3S 


223... 
1190. 
1191.. 


37CFR 

1 — 64027 

251 63715 

252 -63715 

257 63715 


202. 


38CFR 

17 


.63719 


39CFR 

111 


-61618 


40CFR 

9 -. -...66226 

39 64290 

52".ZZ..imR"e4(X^.'6429A. 
65955.  66602,  66606,  66607. 

66609 

61 „ 64463 

63 -.64463. 64572. 65334. 

66226 

70 63928.  64463.  64622 

81 64294 

82 64424 

131 64816.66183 

180 63721 

300 -.66186.  66957 

435 _ 66086 

/  i2..«*..ri....«..MM*.......... odioo 

716 65186 

721 — - 63726 


22 65268 

50 65496.  65638.  65716 

51 ~ 65752,  65764 

52 64042.  64304,  64307, 

64308,  64647,  65504. 66003, 
66642 

53 „ — 65780 

5o «»..»..»• 66003 

5o«..*M»....— •.»»..— 65780 

70 64042.  64651 

81 - 64308 

82 64045 


117. 
122. 
123. 
124. 
125. 
132. 
144. 
270. 
271. 


...65268 
...65268 
...65268 
...66268 
...65268 
...66007 
...65268 
...65268 
...65268 


41CFR 

Ch.  301 65635 

301-1 64997 

301-7 64997 

301-8 64997 

301-1 1 64997 

301-17 64997 

42CFR 

57 65477 

401 -.63740 

403 - 63740 

405 63740 

41 1 63740 

413 63740 

447 63740 

493 63740 


43CFR 

426 „ 

427 — 

418 

426 

2200 


.66754 
.66754 

..64832 
.66827 
.64658 
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2210...... 64658 

2240 - 64658 

2250 64658 

2270 64658 

2800 _ 66008 

2920 ..66008 

4100 66008 

4300 66008 

4700., ,. 66008 

5460 ..™ 66008 

5510 66008 

8200 66008 

8340 66008 

8350 66008 

8360 - 66008 

8370 - 66008 

8560 66008 

9210 '. ~ 66008 

9260 66008 

45CFR 

801 ~.. 64998 

1610 63749 

1 61 7 63754 

1632 _ 63755 

1 633 63756 

46CFR 

16 66612 

31 „ 6461 8 


35 «...•••». ■••—••••»—*-^»»940io 

1 25 6661 3 

501....: - 66616 

502 .... ~. 6661 6 

504 66616 

514 . 66616 

552 66616 

560 66616 

572 64822 


65508,  65509,  66248,  66249. 
66250 

48CFR 

231.... 64635.  66478 

249 64636 

252 _, „ .64636 

1843 - . .64823 

1 852 ^....64823 


PropoMd  nutaK 

Proposad  RuIm: 

10 66642 

15 .«5306 

15 „._ - 66642 

42 65306 

46 --. 65306 

47CFR 

47..... „ 65306 

1 . 63758 

52 65306 

2 63758 

1819 .66643 

15 -„... 63758 

1834 .66643 

24 63758 

1845 66643 

61 65336 

1852 66643 

64 _ „. 65341 

1870 66643 

68 65341 

69...- 65341 

49CFR 

73 „...63759,  64999,  65478. 

Ch.  1 65479.  65480 

66228.  66229.  66618 

1 64029 

97 :63758 

1 06 64030 

Proposad  RuIm: 

171 65958 

Ch.  1 63774.  63778 

190 64030 

1 64045 

199 .....65364 

73 63809.  63810.  6381 1 , 

214 65959 

64309.  64660,  66008.  65192. 

367 .64295 

571 .64297,  65187 

1002 66229 

1039..- ...66230 

PfOpOMtf  MylM! 

383 .-.- —66250 

391 • •m...^.v62dU 

571 66610 

Ch.XI 64849 

SOCFf) 

17 „ .64475.  64481 

285 66618 

622 64485.  65481.  65983 

630 64486 

646 64999 

679 63759.  64298.  64299. 

64487.  64569,  65985,  65989 
PreposMi  BuIm: 

1 7 64496 

285 63812 

622 .H..^.M.  «..••••  M.*.M«.*OOOUB 

630 .63812 

644 63812 

648  .........64046,  64307.  64852. 

64854.65192.66646 

656 64497 

678 -.63812 

679 63812.  63814,  64047, 

64310 


IV 
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The  items  in  this  list  were 
edMonaHy  compiled  as  an  aid 
to  Federal  Register  users. 
Indusion  or  exdusion  from 
this  ist  has  no  legal 
stgnilicance. 


RULES  QOmOMTO 
EFFECT  TODAY 

ENVmOMMENTAL 
PflOTECnON  AGENCY 
Air  autfKv  imtemenlation 
plans;  approval  and 
promulgation;  various 


Naw  Jaraey;  puMahad  12- 
1»96 


m 

offshore  commerce. 
VaaselK^aralfeig  oommon 
tinieni.  flnancial 
reporting,  agreamam 
aciwity.  and  rats 

12-1»«6 

HEALTH  AND  HUMAN 
SCMVICCS  DCPARTMCNT 


Foaler  care  iiniiasiiaii<.M 
paymeras,  adoption 
assistanee.  and  ctiUdand 


IV-B  and  JV  E  of  Sedai 
Seewiy  Act;  pubiahad  11- 
18^6 

HEALTH  AND  HUMAN 
SERVICES  OEPAPVTMCNT 
Food  and  Drug 


Animal  drugs,  feeds,  and 
raiaaad  products: 
New  drug  applicatior«- 
Ceftiofur  stenie  powder; 

published  12-18-96 
Semduramicin  witti 
bacitracin  methylene 
dto^Kytale;  pubished 
12-18-96 
Oral  dosage  torm  new 
animal  drugs- 
Caiprofon  caplets; 

published  12-18-96 
Propofoi  injection; 
published  12-18-96 
Sponsor  name  and  address 
changes- 

Intervet.  Inc.;  published 
12-18-96 

Vetsrinary  Specialties. 
Inc.;  published  12-18-96 
Human  drugs: 
Orally  ingested  (OTC)  drug 
products  containing 
atcohd  as  inactive 


Inyiadwnt,  maximum 
concentration  NmN; 
published  11-18-96 

TRANSPORTATION 
OEFARTMENT 
Coaat  Quard 

Offshore  supply  vessels: 
Atomale  maximum  size 
Hmit;  pubished  12-18-96 

TRANSPORTATION 
DEPARTMENT 
Fatfaral  AvMkM 


Airworthiness  directives: 
Air  Tractor,  Inc.;  published 
11-20^ 

COMMENTS  DUE  NEXT 


AORRULTURE 


Cotton  research  and 
promotion  order 
Sign-tp  period  during  wNch 

impoflars  could  reQueet 
contiiiuBnce  referendum 
on  1991  amendmems; 
comments  due  toy  12-23- 
9S;  puUMied  12-846 

packed  in  CaMomia; 
comments  due  by  12-23-96; 
pubished  12-6-96 

AGRICULTURE 
DEPARTMENT 
Federal  Crop 


Crap  insurance  regulations: 
Dry  t)aarw;  comments  due 
by  12-26-96;  pubished 
11-26-96 

AGRICULTURE 
DEPARTMENT 
Fann  SacviGa  AgaiiGy 

Single  tamiy  housing; 
reergineenng  and 
reinvention  of  drect  section 
502  and  504  programs; 
comments  due  by  12-23-96; 
published  11-22-96 

AGRICULTURE 
DEPARTMENT 

Rural  Buainaaa  aiKl 
CuoueiaUMa  Davekionieiit 
Sarvica 

Single  family  housing; 
reengineehng  and 
reinvention  of  dvect  section 
502  and  504  programs; 
comments  due  by  12-23-96; 
pubished  11-22-96 

AGRICULTURE 
DEPARTMENT 
Rural  Houaing  Sarvica 
Single  family  housing; 
reengineering  and 


reinvenlion  of  direct  section 
502  and  504  programs; 
comments  due  by  12-23-96; 
piiJished  11-22-96 

AGRICULTURE 
DEPARTMENT 
Rural  UWraaa  Sarvtoa 

Single  famiiy  housing; 
reengirteering  and 
reawenlion  of  direct  section 
SOe  and  504  programs; 
comments  due  by  12-23-96; 
pubiehed  11-22-96 

COMMERCE  DEPARTMENT 


Fishery  coneervalian  and 


Exdusiwe  EcorMMic  Zone 
Bering  Sea  and  Aleuian 


by  12- 
"-    23-96;  pubished  1 1-26- 

96 
Carlbbaan.  QuiL  and  South 


comrweras  due  by  12-23- 
96;  pubished  10-24-96 


Contract  mailcelB: 
uofwaGi  memei ' 
appicaiona  review  and 
apppiMal  and  exchange 
njlas  relating  to  coiibaL4 


commei<s  due  by  12-23- 
96;  pubished  11-22-96 

ENERGY  DEPARTMENT 
Contractor  employee 

protection  program. 

comments  due  by  12-24-96; 

pubished  10-25-96 


PRCTEOnON  AGENCY 

Acquisition  regulations: 
Conidenlial  business 
infwmalion;  coiection, 
use.  access,  treatmer*. 
and  dtedoaure; 
cettitfcation  requirements 
removed;  comments  due 
by  12-23-96;  published 
10-24-96 
Air  pollutants,  hazardous; 

national  envssKxi  starxlardB: 
^    Poiymar  and  resin 
production  faciilies 
(Gtoupe  I  and  IV); 
comments  due  t>y  12-26- 
96;  published  11-25-96 
Air  quality  implementation 
plans;  approvad  and 
promulgation;  various 
States: 
.   Arizora;  comments  due  by 
'--       12-23-96;  published  10- 
23-96 
New  York;  comments  due 
by  12-27-06;  published 
11-27-96 


Weet  Virginia;  comments 
due  by  12-27-96; 
pubished  11-27-96 
Claan  Air  Act 
State  operating  permits 
programs- 
New  Mexico;  comments 
due  by  12-2646; 
pubished  11-26-96 
New  Mexico;  commenti 
due  by  12-26-96; 
pubished  11-26-96 
Toxic  sut>stances: 
Tesing  requrements- 
Oiplianyl,  etc;  oommenis 
due  by  12-23-96; 
pubiahad  6-26-96 
FEDERAL 


Practice  and  procerfcye: 
Regulatory  lees  (1996  FY); 

aaaaaafnent  arxl 

ooMecHon;  comments  due 

by  12-23-96;  pubiehed 

tl-22-96 
Radto  staaont;  tawa  of 
assignments: 
Ftorida;  comments  due  tiy 

12-2546;  pubished  10- 

1846 
Kentucky;  comments  due  by 

12-23-96;  pubished  11- 

1446 
New  York;  comments  due 

by  12-23-96;  pubished 

11-1446 
Texas;  comments  due  by 

12-23-96;  pubished  11- 

14-96 

FEDEPML  EMERGENCY 
MANAGEMENT  AGENCY 

Disaster  assistance: 

Appeals  procedures; 
comments  due  by  12-23- 
96;  pubished  10-24-96 

Restoratton  of  damaged 
facilities;  eligible  costs 
limitation  to  standards  in 
place  at  time  of  disaster 
declaration  date; 
comments  due  by  12-24- 
96;  published  10-25-96 

FEDERAL  HOUSING 
FINANCE  BOARD 

Financing  Corporation: 
Operatkms;  Federal 
regulatory  reform; 
comments  due  by  12-23- 
96;  published  11-22-96 

FEDERAL  RESERVE 
SYSTEM 

Freedom  of  Informatnn  Act; 
implemenlation: 
Fee  schedule;  comments 
due  by  12-26-96; 
published  11-26-96 
Securities  credit  transactiorts 
(Regulaions  G.  T,  and  U); 
comments  due  by  12-26-96; 
pubished  11-26-96 


Sr 
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FEDERAL  RETIREMENT       .■ 
THRIFT  INVESTMENT 
BOARD  ' 

Thrift  savings  plan: 
Continuation  of  eligixlity- 

Disinct  oH  Cokjmbia 
Financial  Responslbiity 
and  Management 
Assistance  Authority; 
participation  for  ceitain 
emptoyees;  comments 
due  t>y  12-24-96: 
published  10-2S'9e 

HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 

Food  and  Drug 
Adminlatratlon 

Food  for  human  consumptioo: 
Dietary  ingredients; 
premarket  notification; 
comments  due  t>y  12-26- 
96;  put>Ushed  9-27-96 
,Food  latwling- 

Dietary  supplements; 
nutritional  support 
statement;  notification 
procedure;  comments 
due  by  12-26-96; 
published  9-27-96 

INTERIOR  DEPARTMENT 
Fish  and  WHdIlfe  Servica    ' 

Endangered  and  threatened 
species: 

Petitions  on  firxfngs,  etc- 
S€VTta  Ana  sucker; 
comments  due  t)y  12-   ' 
26-96;  published  11-26- 
96 


INTERIOR  DEPARTMENT 


Servica 

Administrative  appeals 
process;  comments  due  by 
12-27-96;  published  10-28- 
96 

JUSTICE  DEPARTMENT 
Immigration  and 
Naturalization  Sarvioa 

Immigralion: 
Nonimmigrants;  documentary 
requirements- 
Periods  of  lawful 
temporary  and 
permanent  resident 
status  to  estat)li$h 
-^       seven  years  of  lawful 
dorradle;  comments  due 
by  12-26-96;  published 
11-25-96 

LABOR  DEPARTMENT 
Fadaral  Contract  CompUanca 
Programs  Office 

Special  disabled  veterans  and 
Vietnam  era  veterans; 
affirmative  action  and 
nondiscriminatx>n  obligations 
of  contractors  and 
subcontractors 
Correction;  comments  due 

by  12-27-96;  published 

10-28-96 

NUCLEAR  REGULATORY 
COMMISSION 

Radiatkm  prolectkm  standards: 
Correctk)ns,  clarifnations, 
and  policy  change; 


conwients  due  t>y  12^23- 
96;  published  10-7-96 

SECURITIES  AND 
EXCHANGE  COMMISSION 

Securities: 
Brokers  arxj  dealers  books 
and  records  requirement; 
oommerte  due  by  12-27- 
96;  published  10-28-96 

TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Admlntstration 

Air  traffk:  operating  and  fligfit 
rules: 

Rocky  Mountain  Natk)r«l 
Park,  CO;  special  flight 
rules  in  vicinity;  comments 
due  by  12-23-96; 
published  12-11-96 
Comment  penod 
reopened;  conwnents 
due  by  12-23-96; 
published  11-21-96 
Airworthiness  directives: 
Bell;  comments  due  by  12- 
24-96;  published  10-25-96 
Construccxxws    . 
'  Aeronauticas,  SA 
(CASA);  comments  due 
by  12-23-96;  published 
11-12-96 
Jetstream;  comments  due 
by  12-23-96;  published 
11-12-96 
LUEF  GmbH;  comments 
due  by  12-27-96; 
published  10-28-96 
Airworthiness  standards: 


Boeing  model  767-27C 
airtxxne  viamir>g  and 
control  system 
modHication  (AWACS) 
airplanes;  comments 
due  by  J2-23^; 
published  11-21-96 

Rulemaking  petitk>ns; 
summary  and  deposition; 
comments  due  t>y  12-24^; 
published  10-25-96 

TRANSPORTATION 
DEPARTMENT 

MarMma  Administration 

'  Cargo  prefeiBnoa-U.S.-4lag 
vessels: 

Waivers  of  requirement  for 
exckjsive  carnage  of 
export  cargo;  comments 
due  by  12-27-96; 
published  10-28-96 

TREASURY  DEPARTMENT 

Community  Davalopmant 
Financial  Institutions  Fund 

Bank  enterprise  award 
program;  comments  due  by 
12-26-96;  published  11-25- 
96 

TREASURY  DEPARTMENT 

Intantal  Ravanua  Servios 

Income  taxes: 

f^lonexempt  empk>yees' 
trusts;  grantor  trust  rules 
application;  comments  due 
by  12-26-96;  published  9- 
27-96 
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ff»ORMATION  ABOUT  TlCJUPERIir^^ 

KaowwiMB  to  cipectjoar  renewal  Bottce  and  keep  a  gooa  thing  eonfaic.  To  keq)  our  sobscriptioa 
prices  down,  the  Oovemment  Printing  OfiBoe  mails  each  subscriber  only  one  renewal  notice.  You  can 
lean  when  you  win  get  your  renewal  notice  by  ciieddng  the  number  ttttt  fcrikws  nK>ntfa/^^ 
the  top  line  of  your  lidid  OS  jAomvi  in  fWf  envffW^: 


;  APR    sMrrH2i2  J 

|JC8N  SMITH 
212  MAXM  STRBST 
; FORBSTVILLB  ND  20747 


A  Roewal  nocke  wdl  be  ^/ 

tent  ippiOBriiMtrfy  90  dayi  -  '^'^^y-  - 

befoie  this  dale. 

V :  . 

E«C97R1  :  JAFRDO     SNITH212J 

:  JJQHN  SMITH 

•  :212  MAIN  STREET 

•  :  FORESTVriLLE  MD  20747 


A  renewal  nodoe  win  be 
lent  a|i|iiu»iina>ely  90  dayt 
bcKxe  thiidue. 
.../ . 

DEC97R1  • 


To  be  sure  that  your  service  continues  without  interruption,  please  return  your  renewal  notice  promptly. 
If  your  subscription  service  is  discontinued,  simply  said  your  mailing  label  from  any  issue  to  the 
Superintendent  of  Documents,  Washington.  DC  20402-9372  with  the  proper  remittance.  Your  service 
will  be  reinstate!!  .<v       v^ " 

lb  dMBgeyov  address:  Please  SEND  YOUR  MAILING  LABEL,  along  with  your  new  address  to  die 
Superintendent  of  Documents,  Atm:  Chief,  Mail  List  Branch,  Mail  Stop:  SSOM,  Washington, 
DC  20402-9373. 

lb  inquire  about  your  subscriptkHi  service:  Please  SEND  YOUR  MAILING  LABEL,  along  with 
your  correspondence,  to  the  Superintendem  of  Documents,  Atm:  Chief,  Mail  List  Branch,  Mail 
Stop:  SSOM,  Washington,  DC  20402^9375. 

Tborderaaewsabacription:  Please  use;  the  order  form  provided  below. 


SuparMandent  of  DocumamsSubacrlpdon  Oder  Form     Charvayourwdae 

H%9ue]ft 


•5468 

CjYESi  pieaaeentermysubecriptionsasfelcws: 


i^  ^  J 


Fax  your  orders  (202)  512-2250 
.  Phone  your  orders  (202)  512-1800 

.  subscriptions  to  Fadaial  Register  (FR);  including  the  daily  Federal  Register,  monthly  Index  and  LSA  List 
of  Ckxle  of  Federal  Regulations  Sections  Affected,  at  $544  ($680  foreign)  each  per  year. 

.subscriptions  to  Federal  Register,  daily  only  (FRDO),  at  $494  ($617.50  foreign)  each  per  year. 


The  total  cost  of  my  order  is  $_ 


..  (Includes 


regular  shipping  and  harxJIing.)  Price  subject  to  change. 


Company  Of  pwaonal  naina 


typaorpfM) 


AddKionti  adcbaM/attOTbon  hw 


Ctt%  State.  Zip  teda 


Daythrw  phona  indudinQ  waa  ooda 


Purehaaa  oidar  nunbar  (opdomQ 


For  prfvncy;  Check  box  below: 

Q  Do  fKJt  nfial<a  my  name  availat>ie  to  other  mailers 
uiacK  nwnvxi  or  pnynwnc 

0  Check  payat)ie  to  Supennterxjent  of  Documents 

□  QPO  Deposit  Account   I  J    I    I    I    I  71-1"] 
□VISA     □  MasterCard  |    |    [   |   lc»i,«tion data> 

1  I    I    I    M    I    1    I   I    1    I    i    I    I    I    I    ITTI 

TlianirycNi  for  jfDurordlarf 

AuttKxtzing  aignatura  6m 

ITk  Superintendent  of  Documenta 

P.O.  Box  371964.  Pittsburgh.  P^  15250-7964 


(Additional  ai 


(Street  addres 
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105th  Congress,  1st  Session,  1997 


Pamphlet  prints  of  public  laws,  often  referred  to  as  slip  laws,  are  the  initial  publication  of  Federal 
laws  upon  enactment  and  are  printed  as  soon  as  possible  after  approval  by  the  President. 
Legislative  history  references  appear  on  each  law.  Subscription  service  includes  all  public  laws, 
issued  irregularly  upon  enactment,  for  the  105th  Congress,  1st  Session,  1997. 

Individual  laws  also  may  be  purchased  from  the  Superintendent  of  Documents,  U.S. 
Government  Printing  Office.  Prices  vary.  See  Reader  Aids  Section  of  the  Federal  Register  for 
annourxjements  of  newly  enacted  laws  or  access  the  online  database  at  http://www. access. 
gpo.gov/su_docs/ 


Superintendent  of  Documents  Subscriptions  Order  Form 
I I  V£S,  enter  my  stU>scnptioa<s)  as  follows: 


Ontof  ProcttHing  Cocto' 

*6216 


Charge  your  order. 
It'eEaeyl 


S3 


Fax  your  orders  (202)  512-2250 
Phone  your  orders  (202)  512-1800 


.  subscriptions  to  PUBLIC  LAWS  for  the  lOSth  Congress,  1st  Session,  1997  for  $190  per  subscription. 


The  total  cost  of  my  order  is  $ International  customers  please  add  25%.  Prices  include  regular  domestk 

postage  and  handling  and  are  subject  to  change. 

nease  Choose  Method  of  Payment: 

I I  Check  Payable  to  the  Superintendent  of  Documents 

I I  GPO  Deposit  Account 


(Company  or  Personal  Name) 


(Additional  address/attention  line) 


(Street  address) 


(City.  State,  ZIP  Code) 


(Daytime  phone  including  area  code) 


(Purchase  Order  No.) 


(Please  type  or  print) 


YES  NO 


I I  VISA  or  MasterCard  Account 


II  I  I  i-n 


1      II      1   1   M   1   1  1   II   II   1   1   1 

— r~"                                                               i  nunK  yOU  /Or 

1              (Credit  card  expiration  date)                   .,rt..r  o-iJ-r^ 

(Authorizing  Signature) 

Mail  To: '  Superintendent  of  Documents 

PO.  Box  371954,  Pittsburgh,  PA  15250-7954 
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Microfiche  Editions  Available... 

Federal  Register 


The  Federal  Register  is  pubttshed  daily  in 
24x  microfiche  fc)rmat  aixj  mailed  to 
subscribers  the  following  day  via  first 
class  mail.  As  part  of  a  microfiche 
Federal  Register  subscription,  tt>e  LSA 
(List  of  CFR  Sections  Affected)  aiKJ  tfie 
Cumulative  Federal  Register  Index  are 
mailed  monthly. 

Code  of  Federal  Regulatioiu 

The  Code  of  Federal  negulrtloos. 
oomprWng  approximaMy  200wotumse 
and  revised  at  least  once  a  yser  on  a 
quartsdy  basis,  is  pubiahed  in  iA% 
inicfoAclte  format  and  the  current 
year's  voiumea  are  maitad  to 
subacril)ers  as  laauad. 


Micrc^che  Subscription  Prices: 

Vederal  Register: 

One  year:  $433.00 
Six  months:  $216.§0 

Code  kA  Federal  Regulations: ' 

Current  year  (as  issued):  $264.00 


Superintendent  of  Documents  Subscription  Order  Form 

dier^e  your  onlar 

n   YES,  enter  the  folk>wingdidkated  subscriptions  in  24x  microfiche  format:         ml"  ^"™' **!S!"  i^J  f!?"?SX 

^  *^  Phone  your  orders  (2©2)  512-1800 


5419 


L.   ^   ^ 


Federal  Register  (MFFR)  Q  One  year  at  $433  each 

Code  of  Federal  Regulations  (CFRM6)   G  One  year  at  $264  each 

The  total  cost  of  my  order  is  $ . 


Q  Six  months  at  $216.30 


.  Price  inchides 

regular  domestic  postage  and  handling  and  is  subject  to 
change.  International  customers  please  add  25%. 


(PleaK  type  or  print) 

(Additioiial  address/atteotiaa  line) 

(Street  addreit) 

(Oty,  State,  Zip  code) 

(Daytime  phone  induding  area  code) 

(Purdiaie  otderna) 


Q  Do  not  make  my  name  available  to  other  mailen 

Ckcck  awtbod  ofpayBMnfc 

Q  Check  payaUe  to  Superintendent  of  Documents 

a  GPO  Eteposit  Account        |    |    |    |    |    fTI  -  D 

a  VISA  Q  MasterCard  I    I    I    I    I  rexpiration^ 

I  I  I  I  I  I  I  I  M  I  I  I  I  I  I  I  i-m 

(Authorizing  signature)  wb 

.'  .■.',-.'-—      Tkamk  yam  for  yumr  order! 

Mail  to:    Superintendent  of  Documents 

RO.  Box  371954,  Pittsburgh,  PA  15250-7954 
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Now  Available  Online 

•;V^         through 

J  "    A  Service  of  the  U.S.  Government  Printing  Office 

Federal  Register 

Updated  Daily  by  6  a.m.  ET 


Easy,  Convenient, 
3    FREE      r 


Free  public  connections  to  the  online 
Federal  Register  are  available  through  the 
GPO  Access  service. 

To  connect  over  the  World  Wide  Web, 
go  to  the  Superintendent  of 
Documents' homepage  at 
http://www,access.gpo.gov/su_docs/ 

To  connect  using  telnet, 
open  swais.access.gpo.gov 
and  login  as  guest 
(no  password  required): 

To  dial  directly,  use  com- 
munications software  and 
modem  to  call  (202) 
512-1661;  type  swais,  then 
login  as  guest  (no  password 
required). 


I  Keeping  America 
I  Informed 

I  . . .eL 


.electronically! 


You  may  also  connect  using  local  WAIS  client  software.  For  further  information,  contact 
the  GPO  Access  User  Support  Team: 

Voice:  (202)  512-1530  (7  a.m.  to  5  p.m.  Eastern  time). 
Fax:  (202)  5 1 2-1 262  (24  hours  a  day,  7  days  a  week).  - 
<***"'  Internet  E-Mail:  gpoaccess@gpo.gov 


Public  Papers 
of  the 

Presidents 
of  the 
United  States 

Annual  volumes  containing  the  public 
messages  and  statements,  news 
conferences,  and  other  selected  papers 
released  by  the  White  House. 

Volumes  for  the  following  years  are 
available;  other  volumes  not  listed  are 
out  of  print. 

William  J.  Clinton 

1993 

(Book  I) $51.00 

1993 

(Book  H) $61.00 

1994 

(Book  I) $56.00 

1994 

(Book  II)  ...» $52.00 

1995 

(Book  I) $60.00 


PabiialMd  by  Ike  Offic*  of  Ih*  Fadcral  Rtswter.  NatioMi 
ArdiivM  and  Records  Adminitiralion 

Mail  ordo-  to: 

Superintendent  of  Documents 

P.O.  Box  371954,  Pittsburgh.  PA  15250-7954 
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$52.00 
$60.00 
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Printed  on  recycled  paper 


UMI 


THE  PAPER  AND  INK  USED  IN  THE  ORIGINAL 
PUBLICATION  MAY  AFFECT  THE  QUALITY  OF 
THE  MICORFORM  EDITION. 
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Briflfingi  on  how  to  um  the  Fwbral  RagislH* 

For  infbnnation  on  briefings  in  Washington,  DC,  see 

announcement  on  the  inside  cover  of.  this  issue 
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Now  ATaflaMe  Online 

Code  of  Federal  Regulations 

Vic 

GPO  Access 

(Selected  Volumes) 

Free,  easy,  online  access  to  selected  Code  cf  Federal 
Regulations  (CFR)  volumes  is  now  availaUe  via  GPO 
Access,  a  service  of  the  United  States  Government 
Printing  Office  ((9>0).  CFR  titles  will  be  added  to  GPO 
Access  incrementally  throughout  calendar  years  19%  and 
1997  until  a  complete  set  is  available.  GPO  is  taking  steps 
so  that  the  online  and  printed  versions  of  the  CFR  will  be 
released  concurrently. 

The  CFR  and  Federal  Register  on  GPO  Access,  are  the 
ofRcial  online  editions  authorized  by  the  Administrative 
Committee  of  the  Federal  Roister. 

New  .titles  and/or  volumes  will  be  added  to  this  online 
service  as  they  become  available. 

http:/Avww.access.gpo.gov/nara/cfr 

For  additiooal  infonnation  on  GPO  Aecea  products, 
services  and  access  methods,  see  page  n  or  contact  the 
GPO  Access  User  Support  Team  via: 

•  Phone:  toll-free:  1-888-293-6498 
if  Email:  KpoaccessOgpo-gov 
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FEDERAL  REGISTER  Published  daily,  Mondaythrough  Friday, 
(not  published  on  Saturdays,  Sundays,  or  on  official  holidays),  by 
the  Office  of  the  Federal  Register,  National  Archives  and  Records 
Administration,  Washington,  DC  20408,  under  the  Federal  Register 
Act  (49  Stat.  500,  as  amended;  44  U.S.C  Ch.  15)  and  the 
regulations  of  the  Administrative  Committee  of  the  Federal  Register 
(1  CFR  Ch.  I).  Distribution  is  made  only  by  the  Superintendent  of 
DocumenU.  U.S.  Government  Printing  Office.  Wasliington,  DC 
20402. 

The  Fadaral  Rogteter  provides  a  unifonn  system  for  making 
available  to  the  public  regulations  and  legal  notices  issued  oy 
Federal  agencies.  These  include  Presidential  proclamations  and 
Executive  Orders  and  Federal  agency  dociiments  having  general 
applicability  and  legal  effect,  docimients  required  to  be  published 
by  act  of  Congress  and  other  Federal  agency  docimients  of  public 
interest.  Docimients  are  on  file  for  public  inspection  in  the  Office 
of  the  Federal  Register  the  day  before  they  are  published,  unless 
earlier  filing  is  requested  by  tiie  issuing  agancy. 

The  seal  of  the  National  Archives  and  Records  Administration 
authenticates  this  issue  of  the  Federal  Ragister  as  the  official  serial 
publication  established  under  the  Federal  Register  Act  44  U.S.C. 
1507  provides  that  the  contents  of  the  Federal  RagMar  shall  be 
judicially  noticed. 

The  Fedaral  RagMar  is  published  in  paper,  24x  microfiche  and  as 
an  online  databaae  throuoh  GPO  Access,  a  service  of  the  U.S. 
Government  Printing  Office.  The  online  edition  of  the  Fedaral 
Racistar  on  GPO  Access  is  issued  under  the  authority  of  the 
Acministrative  Committee  of  the  Fedaral  Register  as  the  official 
legal  equivalent  of  the  paper  and  microfiche  editions.  The  online 
database  is  updated  by  6  a.m.  each  day  the  Federal  Ragialar  is 
published.  The  database  includes  both  text  and  graphics  fiom 
Volume  59,  Number  1  (January  2,  1994)  forward.  Free  pubUc 
access  is  available  on  a  Wide  Area  Information  Server  (WAIS) 
through  the  Internet  and  via  asynchronous  dial-in.  Internet  uaers 
can  access  the  database  by  using  the  World  Wide  Web;  the 
Superintendent  of  Documents  home  page  address  is  http-7/ 

«vww3ccess.gpo.gov/su docs/,  by  using  local  WAIS  client 

software,  or  by  telnet  to  swais.access.gpo.gov,  then  login  as  guest, 
(no  password  required).  Dial-in  users  should  use  communicationa 
software  and  modem  to  call  (202)  512-1661;  type  swais,  then  login 
as  guest  (no  password  required).  For  general  information  about 
On)  Access,  contact  the  GPO  Access  User  Support  Team  by 
sending  Internet  e-mail  to  imoaccesaOgpo.gov:  by  foxing  to  (202) 
512-1262;  or  by  calling  toU  &ee  1-888-293-6498  or  (202)  512- 
1530  between  7  a.m.  and  5  p.m.  Eastern  time,  Monday- 
Friday,  except  for  Federal  holidays. 

The  annual  subscription  price  for  the  Federal  RMiatar  paper 
edition  is  $494,  or  $544  for  a  combined  Federal  Rflrist8r,  Federal 
RcHiater  Index  and  List  of  CFR  Sections  Affected  (LSA)^  ^ 
suSacription;  the  microfiche  edition  of  the  Fedaral  Bagiilitr 
including  the  Federal  Register  Index  and  LSA  is  $433.  Six  month 
subacriptions  are  available  for  one-half  the  annual  rate.  The  charge 
for  iodrvidual  copies  in  paper  form  is  $8.00  for  each  issue,  or  $8.00 
for  each  poup  ot  pages  as  actually  bound;  or  $1.50  for  each  issue 
in  micronche  form.  All  prices  include  regular  domestic  postage 
and  hi>nt<ling.  Intranational  customers  please  add  25%  for  foreign 
h^nrfling  Remit  check  or  money  order,  made  payable  to  the 
Superintendent  of  Docimients.  or  charge  to  your  GPO  Deposit 
Account,  VISA  or  MasterCard.  Mail  to:  New  Orders, 
Superintendent  of  DocumenU,  P.O.  Box  371954,  Pittsburgh,  PA 
15250-7954. 

There  are  no  restrictions  on  the  republication  of  material  appearing 
in  the  Federal  Regiatar. 

How  To  Cite  Tbia  Pubflcatfon:  Use  the  volume  number  and  the 
page  number.  Example:  60  FR  12345. 
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SUBSCRIPTIONS  AND  COPIES 


PUBLIC 
SubacrtptioiiK 

Paper  or  fiche 

Assistance  with  public  subscriptions 

General  ealine  infiDmutioo 

Single  copiaBAMck  copiea: 

Paper  or  fiche 

Assistance  with  public  single  copies 

FEDERAL  AGENCIES 
Sufaacriptiena: 

Paper  or  fiche 

Assistance  with  Federal  agency  subscriptions 
For  olhv  tilaplMNM  naialMn.  M*  dM  leader  Ai4a 
at  tiw  and  of  this  Ihim. 


262-512-1800 
512-1806 

20»-512-1530 
l-8S8-29S-«498 

512-1800 
512-1803 


523-5243 
523-5243 


FEDERAL  REGISTER  WORKSHOP 

THE  FEDERAL  REGISTER:  WHAT  IT  IS  AND 

HOW  TO  USE  rr 

FOR:         Any  parson  who  use*  the  Federal  Ragistar  and  Coda  of  Federal 

Regulations. 
WHO:       Spon*ored  by  the  Office  of  the  Fedaral  Register. 
WHAT:     Free  public  briefings  (approximately  3  hours)  to  present: 

1.  The  tagulatoiy  procaM,  tvith  a  focus  on  tha  Fedenl  Register 

systam  and  tlie  public's  role  in  tha  development  of 
legulatioru. 

2.  The  relationship  between  the  Federal  Register  and  Code  of 

Fadanl  Regulations. 

3.  Tlia  important  eiemenu  of  typical  Fadeial  Register 

documents. 

4.  An  introducUon  to  the  finding  aids  of  the  FR/CFR  system. 

WET:       To  provide  the  public  with  access  to  infbrmetion  necessary  to 
raaasich  Fedenl  agency  regulations  which  directly  aSact  them. 
'  There  will  be  no  discussion  of  specific  agency  regulations. 
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ri.i-     .     .  800  North  Capitol  Street,  NW 

*     <,    ^      -  iJ  Washington,  DC 

(3  blocks  north  of  Union  Station  Metro) 

RESERVATIONS:  202-523-4538 
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FadOTal  Ragistar 
Vol.  61,  Na  24S 

Thunday,  December  19,  1996 


This  sectkx)  o(  the  FEDERAL  REGISTER 
contaira  regulatory  documents  having  general 
applicat)ifity  and  legal  effect,  most  of  which 
are  keyed  to  and  codWed  In  the  Code  of 
Federal  Regulations,  which  is  pubished  under 
sondes  pursuant  to  44  U.S.C.  1510. 

The  Code  of  Federal  Regulaiions  is  sold  by 
the  Superintendent  of  Documents.  Prices  (rf 
new  books  are  istod  in  the  first  FEDERAL 
REGISTER  issue  of  each  week. 


DEPARTMENT  OF  AGRICULTURE 

Natural  Raaources  Conaarvation 
Sarvica 

7CFRPart661 

Acqulaltion  of  Raal  Propatty 
Ragulatlona 

AGENCY:  Natural  Resources 
Conservation  Service,  USDA. 
action:  Final  rule. 

SUMMARY:  The  Natural  Resources 
Conservation  Service  (NRCS)  is 
removing  obsolete  regulations  from  the 
Code  of  Federal  Regulations.  This  action 
removes  the  regulations  found  at  7  CFR 
part  651  concerning  the  acquisition  of 
real  property  imder  federally-assisted 
jHt)grams. 

EFFECTIVE  DATE:  December  19, 1996. 
FOR  FURTHER  INFORMATION  CONTACT: 
Peter  Zeck  (202)  690-4860. 

SUPPLEMENTARY  INFORMATION: 

ExecutiTe  Order  12866 

This  docimient  does  not  meet  the 
criteiia  Cor  a  significant  regulatory 
action  as  specified  in  E.0. 12866. 

Regnlatory  Flexibility  Act 

It  has  been  determined  that  the 
Regulatory  Flexibility  Act  is  not 
applicable  to  this  rule  because  NRCS  is 
not  required  by  5  U.S.C.  553  or  any 
other  provision  of  law  to  publish  a 
notice  of  proposed  rulemaking  with 
respect  to  the  subject  matter  of  this  rule. 

Envimimental  EvaloatiGn 

This  final  rule  will  have  no  significant 
e£fect  on  the  human  environment,  and 
therefore  an  environmental  assessment 
nor  an  environmental  impact  statement 
is  required. 

Papenrark  Reduction  Act 

This  rule  does  not  contain  reporting 
or  recordkeeping  requirements  subject 
to  the  Paperwork  Reduction  Act 


Backgroimd 

Pursuant  to  the  Administration  effort 
to  review  existing  agency  regulations 
and  remove  unnecessary  regulations 
from  the  Code  of  Federal  Regulations, 
the  NRCS  has  determined  tl^t  the 
regulations  found  at  7  CFR  part  651, 
"Acquisition  of  Real  Property  Under 
Federally-Assisted  Programs,"  are 
imnecessary  because  the  regulations 
address  matters  of  internal  agency 
policy  and  dupUcate,  in  part, 
regulations  found  elsewhere  in  the  Code 
of  Federal  Regulations.  The  removal  of 
this  part  will  not  have  any  efiiect  on  the 
public,  any  private  enterprise,  or  any 
Government  agency.  This  action  will 
result  in  the  removal  of  obsolete 
regulations  from  the  CFR. 

List  of  Subjects  in  7  CFR  Part  651 

Real  Property,  Technical  Assistance. 

PART  651— {REMOVED] 

In  consideration  of  the  above  imder 
the  authority  of  7  U.S.C.  4601-4655.  7 
CFR  part  651  is  removed. 

Signed  at  Washington,  D.C  on  December  5, 
1996. 

Panl  Johnsiin, 

Ch  je/.  Natural  Resources  Consermtiim 
Service. 

[PR  Doc.  96-32193  Filed  12-18-06;  8:45  am] 
Muato  oooc  S4ie-i«-M 


Rural  Utilltiaa  Sarvica 

7  CFR  Parts  1710, 1714, 1717,  and  1786 
RtN0672-AB24 

RUS  Polidaa  on  Margara  and 
Conaoiidatlons  of  Elactrto  Borrowara 

AGENCY:  Riual  Utilities  Service,  USDA. 
ACTION:  Final  rule. 

SUMMARY:  The  Rural  Utikties  Service 
(RUS)  is  streamlining  its  regulations 
through  amendments  that  are  intended 
to  encourage  electric  borrowers  to 
merge,  consolidate,  or  enter  into  nimilur 
arrangements  that  benefit  borrowers  and 
rural  communities  and  are  consistent 
with  the  intnests  of  the  Government  as 
a  secured  lender.  These  amendments  are 
part  of  an  ongoing  RUS  project  to 
modernize  agency  policies  and 
procedures  in  order  to  provide 
borrowers  with  the  flexibility  they  need 
to  continue  providing  reliable  electric 
service  at  reasonable  cost  in  rural  areas. 


while  maintaining  the  integrity  of 
Government  loans. 

DATES:  This  rule  is  efiiactive  January  21. 
1997. 

FOR  FURTHER  MFORMATION  CONTACT:  Sue 
Arnold.  Financial  Analyst,  U.S. 
Department  of  Agriculture,  Rival 
Utilities  Service,  Room  2230-S,  1400 
Independence  Avenue,  SW.,  STOP 
1522.  Washington,  DC  20250-1522. 
Telephone:  202-720-0736.  FAX:  202- 
720-4120.  E-mail: 
samold9rus.usda.gov. 
SUPPLEMENTARY  MFORMATION:  The  Rural 
Utilities  Service  (RUS)  is  taking  this 
regulatory  action  as  part  of  the  National 
Performance  Review  program  to 
eliminate  unnecessary  regulations  and 
improve  those  that  remain  in  force.  This 
regulatory  action  has  been  determined 
to  be  significant  for  the  purposes  of 
Executive  Oder  12866,  Regulatory 
Planning  and  Review,  and,  therefore  has 
been  reviewed  by  the  Office  of 
Management  and  Budget  (OMB).  The 
Administrator  of  RUS  has  determined 
that  a  rule  relating  to  the  RUS  electric 
loan  program  is  not  a  rule  as  defined  in 
the  Regulatory  Flexibility  Act  (5  U.S.C 
601  et  seq.)  for  which  RUS  published  a 
general  notice  of  proposed  rulemaking 
pursuant  to  5  U.S.C.  553(b).  at  any  other 
law.  Therefore,  the  Regulatory 
Flexibility  Act  does  not  apply  to  this 
proposed  rule.  The  Administrator  of 
RUS  has  determined  that  this  rule  will 
not  significantly  afiect  the  quality  of  the 
himian  environment  as  defined  by  the 
National  Environmental  Policy  Act  of 
1969  (42  U.S.C.  4321  et  seq.).^  Therefore, 
this  action  does  not  reqiiire  an 
environmental  impact  statement  or 
assessment.  This  rule  is  excluded  from 
the  scope  of  Executive  Order  12372, 
Inteigovemmental  Consultation,  which 
may  require  consultation  with  State  and 
local  officials.  A  Notice  of  Final  Rule 
titled  Department  Programs  and 
Activities  Excluded  fi^om  Executive 
Order  12372  (50  FR  47034)  exempts 
RUS  electric  loans  and  loan  guarantees 
from  coverage  under  this  Order.  This 
rule  has  been  reviewed  under  Executive 
Order  12988,  Civil  Justice  Reform.  RUS 
has  determined  that  this  rule  meets  the 
applicable  standards  provided  in  Sec.  3    ■ 
of  the  Executive  Order. 

The  program  described  by  this  rule  is 
listed  in  the  Catalog  of  Federal  Domestic 
Assistance  Pn^rams  under  number 
10.850  Rural  Electrification  Loans  and 
Loan  Guarantees.  This  catalog  is 
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available  on  a  subscription  l)asis  bt)in 
the  Superintendent  of  Documents,  the 
United  States  Government  Printing 
Office,  Washington,  DC  20402-9325. 

Information  Collection  and 
Recordkeeping  Requirements 

The  recordkeeping  and  reporting 
burdens  contained  in  this  rule  were 
approved  by  the  Office  of  Management 
and  Budget  (OMB)  pursuant  to  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  Chapter  35,  as  amended)  under 
control  number  0572-0114. 

Background 

In  response  to  rapid  changes  in  the 
regulatory  and  business  environment  of 
the  electric  industry,  many  electric 
borrowers  are  exploring  the  possibility 
of  mergers.  It  is  clear  that  the  success  of 
the  RUS  electric  program  in  supporting 
rural  infrastructure  and  economic 
development  is  directly  tied  to  the 
ability  of  borrowers  to  respond  rapidly 
to  new  business  challenges,  including 
opportunities  to  merge. 

On  August  7, 1996,  at  61  FR  41025. 
RUS  published  proposed  rules  to  update 
RUS  policies  on  mergers.  (The  term 
"merger"  as  used  in  this  rule  refers 
generically  to  mergers,  consolidations, 
and  similar  actions.)  The  intention  of 
tbis  action  is  to  encourage  borrowers  to 
merge,  consolidate,  or  enter  into  similar 
agreements  that  benefit  borrowers  and 
are  consistent  with  the  interests  of  RUS 
as  a  secured  lender.  The  rules  proposed: 
(1)  Transitional  assistance  measures  to 
assist  borrowers  during  the  transition 
period  before  long-term  merger  benefits 
can  be  realized;  (2)  A  streamlined 
application  process  for  mergers  that 
require  RUS  approval;  and  (3) 
Documentation  that  RUS  as  a  secured 
lender  needs  in  order  to  conduct 
business  with  any  newly  merged  entity. 

RUS  received  a  total  of  eight 
comments  on  the  proposed  rule.  Three 
comments  are  from  individual  electric 
distribution  borrowers.  Two  of  these 
borrowers  said  in  their  comments  that 
they  are  negotiating  a  merger  with  each 
other. 

Other  commenters  include  a  three- 
state  association  of  distribution 
borrowers;  a  group  of  three  power 
supply  (G&T)  borrowers  in  Texas;  an 
individual  G&T  borrower  in  Indiana;  the 
National  Rural  Electric  Cooperative 
Association  (NRECA),  a  national 
organization  representing  RUS  electric 
borrowers;  and  the  National  Rural 
Utilities  Cooperative  Finance 
Corporation  (CFC),  a  private  sector 
supplemental  lender  to  RUS  borrowers. 

Commenters  generally  supported  the 
proposed  rules. 


Transitional  Assistance 

RUS  recognizes  that  short-term 
financial  stresses  can  follow  even  the 
most  beneficial  mergers.  To  help 
stabilize.electric  rates  during  this 
I)eriod,  enhance  the  credit  quality  of 
outstanding  loans  made  or  guaranteed 
by  the  Government,  and  otherwise  ease 
the  transition  period  before  long-term 
efficiencies  and  economies  can  be 
realized,  the  rules  proposed  new 
policies  for  transitional  assistance 
following  mergers. 

RUS  will  consider  requests  for 
transitional  assistance  after  each  merger. 
For  example,  if  three  borrowers  form  a 
single  successor  through  two 
consecutive  mergers,  transitional 
assistance  may  be  available,  subject  to 
RUS  regulations,  following  each  of  the 
mergers.  For  transitional  assistance 
available  for  a  closed-ended  period  after 
a  merger,  the  availability  period  in  some 
cases  will  begin  tolling  on  the  effective 
date  of  the  most  recent  merger  even  if 
that  date  is  prior  to  the  effective  date  of 
this  rule. 

The  proposed  rule  included  several 
types  of  transitional  assistance,  and  all 
commenters  offered  suggestions. 

Organization  of  the  Rule 

To  avoid  any  confusion  about 
borrower  eligibility  for  transitional 
assistance,  RUS  has  redrafted  7  CFR  Part 
1717  in  the  final  rule  slightly.  The 
section  designated  as  §  1717.154  in  the 
proposed  rule  has  been  split  into  three 
section*:  §§  1717.154. 1717.155,  and 
1717.156,  and  language  has  been  added 
clearly  stating  which  borrowers  are 
eligible  for  which  types  of  transitional 
assistance.  Sections  1717.155-1717.159 
of  the  proposed  rule  are  redesignated 
acconUngly  in  the  final  rule. 

Transitional  Assistance  in  Goieral 

One  commenter  believes  that 
"successful  mergers  create  their  own 
benefits."  The  commenter  expressed 
concerns  that  offering  transitional 
assistance  to  newly  merged  entities 
implies  that  bigger  is  automatically 
better  and  is  unfair  to  cooperatives 
whose  members  choose  not  to  merge. 

As  stated  in  7  CFR  1717.150(b),  RUS 
encourages  electric  borrowers  to 
consider  mergers  when  such  action  is 
likely  to  contribute  to  greater  operating 
efficiency  and  financial  soundness.  RUS 
does  not  intend  to  convey  the 
impression  that  bigger  is  always  better. 
RUS  emphasizes  that  transitional 
assistance  is  not  intended  to  reward 
borrowers  simply  for  growing.  It  is 
intended,  rather,  to  ease  the  transition 
period  before  long-term  merger  benefits 
can  be  realized.      .  »•      .  "  . 


Other  commenters  noted  that 
agreements  short  of  merger,  such  as 
shared  services  initiatives,  may  provide 
benefits  similar  to  those  of  a  merger. 
They  asked  that  RUS  consider 
transitional  assistance  following  such 
agreements.  RUS  agrees  that  shared 
services^ agreements  can  offer  substantial 
benefits.  However,  transitional 
assistance  is  intended  to  help  mitigate 
the  short  term  financial  stresses 
associated  with  mergers.  Such  stresses 
are  not  generally  associated  with  shared 
service  agreements,  and  RUS  cannot, 
therefore,  justify  providing  transitional 
assistance  in  these  cases. 

CFC  suggested  that  RUS  make  loan    ' 
funds  available  for  "soft  costs"  of 
mergers,  such  as  studies  and  consultant 
fees.  RUS  believes  that  prudent 
borrowers  should  analyze  various 
business  opportunities  as  a  matter  of 
course.  RUS  does  not  believe  that  such 
studies  are  an  appropriate  use  of  loan 
funds. 

NRECA  su^ested  that  RUS  offer 
"more  aggressive  incentives"  to  merger 
candidates  in  appropriate  situations, 
lliese  more  aggressive  incentives  could 
include  a  write  down  of  principal  and 
interest  on  RUS  loans  and  loan 
guarantees  as  an  incentive  to  mergers 
between  a  financially  strong  borrower 
and  a  financially  weak  borrower 
pursuant  to  Section  748  of  the  Federal 
Agriculture  Improvement  and  Reform 
Act  of  1996  (Pub.L.  104-127).  which 
amended  Section  331(b)(4)  of  the 
Consolidated  Farm  and  Rural 
Development  Act  (7  U.S.C.  1981(b)(4)). 
RUS  is  developing  a  separate 
rulemaking  to  implement  this  new  law. 
Addressing  write  downs  in  today's  final 
rule  without  an  extended  period  for 
public  comment  would  be  premature. 

NRECA  also  suggested  that,  as  a 
counterpart  to  offering  priority  loan 
processing,  RUS  also  offer  priority 
processing  of  lien  accommodations. 
Existing  regulaUons  at  7  CFR  1717.859 
establish  timeframes  for  RUS  action  on 
lien  accommodations.  Priority  loan 
processing  is  intended  to  address 
situations  where  loan  approval  is 
delayed  because  requests  for  loan  funds 
from  eligible  borrowers  temporarily 
exceed  the  amount  of  loan  funds 
appropriated.  This  situation  does  not 
exist  for  lien  accommodations.  RUS 
believes  that  no  change  to  existing  rules 
for  lien  accommodations  is  needed. 

Loan  Processing  Priority 

RUS  loans  are  generally  processed  in 
chronological  order  based  on  the  date 
the  complete  application  is  received  in 
the  regional  or  division  office.  The  rule 
proposed,  in  7  CFR  1710.119  and 
1717.154(a)(1),  to  alter  this  policy  to 
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offer  priority  processing  on  loans  to 
newly  merged  borrowers.  RUS  would,  at 
the  borrower's  request,  offer  loan 

f>roce8sing  priority  for  the  first  loan 
bllowing  a  merger  if  the  loan  is 
approved  by  RUS  not  later  than  5  years 
after  the  effective  date  of  the  merger.  For 
any  subsequent  loans  approved  during 
those  5  years,  RUS  may  offer  loon 
processing  priority,  under  certain 
conditions. 

One  commenter  wondered  about  the 
exact  meaning  of  the  term  "loan 
processing  priority."  Loan  processing 
priority  means  simply  that  a  loan 
application  will  be  moved  as  close  to 
the  front  of  the  processing  queue  as  the 
Administrator  determines  to  be 
appropriate,  considering  such  factors  as 
the  urgency  of  applications  in  hand  and 
the  loan  authority  for  the  fiscal  year. 
Another  commenter  supported  the 
proposal  provided  "that  this  loan 
processing  priority  should  not  have  a 
detrimental  effiact  on  other  borrowfers." 
RUS  believes  that  loan  processing 
priority  under  the  limited  conditions  in 
the  i*ule  can  be  implemented  in  a  way 
that  is  fair  and  equitable  to  all 
borrowers. 

Supplemental  Finandng  Raqnirements 

RUS  generally  requires  that  an 
applicant  for  a  municipal  rate  loan 
obtain  a  portion  of  its  debt  financing 
from  a  supplemental  source  without  an 
RUS  guarantee.  The  rule  proposed  in  7 
CFR  1710.110  and  1717.154(b)  to  waive 
the  supplemental  financing  requirement 
for  the  nist  RUS  loan  following  a  merger 
between  active  distribution  borrowers  if 
the  loan  period  does  not  exceed  2  years, 
and  the  loan  is  approved  by  RUS  not 
later  than  5  years  after  the  efiiactive  date 
of  the  merger.  For  any  subsequent  loans 
approved  diuing  those  5  years,  or  if  the 
loan  period  is  longisr  than  2  years,  RUS 
may  reduce  or  waive  supplemental 
financing  under  the  conditions  set  out 
in  the  rule< 

Most  commenters  support  this 
amendment.  One  commenter  requested 
that  waiver  of  supplemental  financing 
apply  automatically  if  the  loan  period  is 
as  long  as  4  years.  The  limit  of  2  years 
for  automatic  waiver  is  to  avoid  undue 
processing  delays  for  all  borrowers 
during  periods  when  the  demand  for 
loan  hinds  is  high  and  funding  levels 
are  imcertain.  RUS  will  consider  waiver 
of  supplemental  financing  on  a  case-by- 
case  basis  if  the  loan  period  is  longer 
than  2  years  as  set  forth  in  §  1717.154(b) 
of  the  final  rule. 

Two  distribution  borrowers  that  are 
considering  merging  with  each  other 
asked  for  a  clarification  of  RUS  policy 
on  supplemental  financing  in 
connection  with  future  loans,  after  the 


complete  waiver  on  the  first  loan.  Under 
long-standing  RUS  policy,  borrowers 
who  in  1980  had  either  extremely  low 
consumer  density  or  a  very  high 
adjusted  plant  revenue  ratio  are  now 
required  to  obtain  only  10  percent  of 
their  debt  financing  from  a 
supplemental  source.  For  most 
borrowers  the  required  supplemental 
financing  portion  is  determined  at  the 
time  of  loan  approval  and  may  be  as 
high  as  30  percent.  See  existing  rules  at 
7  CFR  1710.110(c).  One  of  these  two 
commenters  is  now  grandfathered  as  a 
"90/10"  borrower,  and  the  commenters 
wonder  whether  they  will  lose  this 
benefit  by  merging. 

RUS  will  grandfather  90/10  status  for 
that  portion  of  the  system  that  enjoyed 
this  benefit  prior  to  the  merger.  In  other 
words,  the  portion  of  a  loan  that  is  for 
facilities  to  serve  consumers  in  territory 
tfiat  were  served  by  the  90/10  borrower 
immediately  prior  to  the  merger  will  be 
eligible  for  90  percent  RUS  financing; 
the  supplemental  financing  portion  on 
loans  to  serve  the  rest  of  the  system  will 
be  determined  at  the  time  of  loan 
approval  pursuant  to  7  CFR 
1710.110(c)(l)(ii).  The  final  rule  adds 
this  provision  to  7  CFR  1710.110(c)(1). 

Coverage  Ratios 

RUS,  as  a  secured  lender,  requires 
that  borrowers  maintain  adequate  levels 
of  coverage  ratios,  including  times 
interest  earned  ratio  (TIER);  operating 
times  interest  earned  ratio  (OTIER);  debt 
service  coverage  (DSC);  and  operating 
debt  service  coverage  (ODSC).  Under  the 
proposed  rule  hi  7  CFR  1710.114  and  . 
1717.154(b)(2),  RUS  could  approve,  on 
a  ca^e-by-case  basis,  a  phase-in  plan 
allowing  a  distribution  borrower  to 
project  and  achieve  lower  levels  for  up 
to  5  years  following  a  merger,  provided 
that  a  minimum  TIER  level  of  1.00  is 
maintained,  and  that  trends  are 
generally  favorable. 

NRECA  believes  that  a  cash  DSC, 
similar,  but  not  identical  to  ODSC  is  a 
better  measure  of  the  borrower's  abiUty 
to  meet  its  debt  service  payments  than 
TIER  NRECA  urged  RUS  to  replace  the 
minimum  TIER  requirement  with  a 
minimum  cash  DSC  requirement  in  any 
phase-in  plan  for  coverage  ratios. 

As  stated  in  7  CFR  1717.155  of  the 
final  rule,  RUS  will  require  any 
borrower  requesting  a  phase-in  plan  to 
submit  a  financial  forecast 
demonstrating  the  borrower's  abiUty  to 
meet  its  debt  service  payments.  In 
addition,  the  rule  leaves  RUS  the  option 
of  requiring  a  minimum  level  of  DSC 
and  other  coverage  ratios  in  an 
individual  phase  in  plan.  RUS  believes 
that  a  minimum  TIER  level  of  1.00  is  the 


appropriate  across  the  board  rule  of 
thumb  for  a  phase-in  plan. 

Advance  of  Funds  From  Insured  Loans 

The  fund  advance  period,  which  is 
the  period  during  which  funds  from  an 
insured  loan  may  be  advanced  to  a 
borrower,  generally  terminates 
automatically  after  4  or  5  years.  See  7 
CfR  1714.56.  However,  the  execution 
and  filing  of  legal  documents  after  a 
merger  often  takes  some  time,  and  RUS 
cannot  advance  funds  to  a  successor 
imtil  the  documents  are  executed  and 
filed.  Therefore,  the  rule  proposed  in  7 
CFR  1714.56(c)  and  7  CFR  1717.154(c). 
to  generically  extend  this  i>eriod  for 
preexisting  loans  with  unadvanced 
funds  on  the  effective  date  of  a  merger. 

One  commenter  wondered  whether 
the  automatic  termination  date  would 
be  generically  extended  after  a  mei-ger  if 
the  period  had  been  extended  once 
alr^dy.  The  answer  is  yes.  This 
extension  is  granted  because  of  the  time 
requirements  for  legal  completion  of  a 
merger.  Section  7  CFR  1717.156  of  the 
final  rule  clarifies  this  point. 

Other  commenters  requested  that  the 
fund  advance  poiod  be  generically 
extended  by  5  years  instead  of  the  2 
years  proposed.  RUS  believes  that  the  2- 
year  extension  provides  adequate  time 
for  preparation  and  filing  of  merger 
documents.  In  cases  where  more  time  is 
needed,  the  borrower  may  request  an 
additional  extension  pursuant  to  7  CFR 
1714.56(c). 

Finally,  one  commenter  requested 
that  a  longer  fund  advance  period  be 
available  to  all  borrowers,  regardless  of 
whether  the  borrower  has  merged.  As 
already  noted,  any  borrower  may  apply 
for  an  extension  under  7  CFR 
1714.56(c). 


Applicability  of  Transitional 

to  Power  Supply  (G&T)  Borrowrera 

Under  the  proposed  rule,  certain 
types  of  transitional  assistance  would  be 
available  only  to  distribution  borrowers. 
The  G&T  borrowers  who  commented 
and  NRECA  beUeve  that  mergess 
involving  GAT'S  can  ofier  many  of  the 
same  benefits  as  mergers  between 
distribution  borrowers. 

Two  of  the  types  of  transitional 
assistance  limited  to  distribution 
borrowers  are  waiver  of  supplemental 
financing  and  a  longer  period  for 
reimbursement  of  general  funds  and 
interim  financing.  Since  loans  to  GftTs 
are  generally  much  larger  than  loans  to 
distribution  systems,  RUS  caimot  offer 
these  types  of  incentives  to  povfer 
supply  borrowers  without  sharply 
reducing  the  funds  available  for  smaller 
distribution  systems. 
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These  commenters  also  requested  that 
a  phase-in  period  for  coverage  ratios 
also  be  available  to  G&T's.  Required 
minimum  levels  of  TIER  and  DSC  for 
G&T's  are  1.05  and  1.00,  respectively. 
RUS  rules  do  not  establish  required 
minimum  levels  for  OTIER  or  ODSC  for 
G&T&.  See  7  CFR  1710.114(b)(2).  It 
would  not  be  prudent  for  RUS  to  allow 
lower  levels  of  TIER  or  DSC. 

Borrowers  Who  Prepaid  RUS  Loans 
Purmumt  to  7  CFR  Part  1786 

Pursuant  to  7  CFR  part  1786,  subparts 
C,  E  and  F,  borrowers  may  use  private 
financing  or  internally  generated  funds 
to  prepay  RUS  direct  or  insured  loans  at 
a  discounted  present  value.  Borrowers 
who  prepay  under  this  rule  may  not 
apply  for  or  receive  any  new  direct  or 
insured  loans  from  RUS  for  a  period 
after  the  prepayment,  except  at  the 
Administrator's  discretion.  Questions 
arise  about  the  eligibility  of  a  newly 
merged  system  where  one  of  the 
merging  entities  had  "bought  out"  of 
RUS,  and  the  other  is  still  an  active 
borrower. 

Under  the  proposed  rule  at  7  CFR 
1717.156  and  1786.167(a),  the 
Administrator  would  exercise 
discretionary  authority  to  approve 
insiued  loans  to  finance  facilities  to 
serve  only  consumers  that  were, 
immediately  prior  to  the  merger,  served 
by  the  active  borrower;  that  is.  the 
borrower  that  did  not  prepay.  Several 
commenters  questioned  this  policy, 
noting,  among  other  things  the 
administrative  burden  involved  in 
separating  facilities  eligible  for  RUS 
financing  from  facilities  that  are  not. 

RUS  believes  that  the  administrative 
burden  of  separating  facilities  eligible 
for  RUS  financing  from  those  not 
eligible  is  not  as  great  as  it  appears. 
Locations  of  new  facilities  and 
consumers  should  be  pturt  of  the 
borrower's  construction  work  plans  and 
should  be  clear  in  the  loan  application 
documents.  If  there  are  questions,  in 
cases  where,  for  example,  a  single 
distribution  line  will  serve  some 
consumers  that  are  located  in  territory 
formerly  served  by  the  borrower  that 
was  active  immediately  prior  to  the 
merger,  and  other  consumers  in  territory 
that  was  served  by  the  former  borrower 
that  prepaid, -RUS  will  consider  any 
reasonable  method  for  allocating  funds. 

However,  RUS  has  redrafted  other 
portions  of  the  final  rule  in  order  to 
encourage  beneficial  mergers  between 
active  borrowers  and  former  borrowers. 
According  to  the  proposed  rule,  certain 
types  of  transitional  assistance  (waiver 
of  supplemental  financing,  longer 
period  for  reimbursement  of  general 
funds,  and  phase  in  plan  for  coverage 


ratios.  7  CFR  1717.154(a)(2)  and 
1717.154(3)(b)(2),  respectively)  would 
be  available  only  if  all  parties  to  the 

merger-are  active  distribution 

borrowers.  The  final  rule  at  7  CFR 
1717.154(b)  and  1717.154(c).  and 
1717.155(b),  extends  availability  for  this 
assistance  to  mergers  where  at  least  one 
of  the  parties  is  a  former  distribution 
borrower  and  all  other  parties  are  active 
distribution  borrowers  if  the  merger  is 
effective  after  December  19, 1996, 

RUS  Procedures  ' 

The  requirement  that  RUS,  as  a  '*'    ' 
secxned  lender,  generally  approve 
mergers  is  in  the  loan  documents  and 
RUS  regulations.  Under  certain 
conditions,  set  out  in  7  CFR  1717.615 
and  1710.7(c).  as  published  December 
29,  1995,  at  60  FR  67395,  borrowers  may 
enter  into  such  mergers  without  RUS 
approval. 

One  commenter  addressed  the 
timeframe  for  RUS  processing.  This 
commenter  urged  RUS  "to  require 
action  by  RUS  within  a  certain 
designated  time  period."  According  to 
the  proposed  rule  at  7  CFR  1717.157 
(final  rule  at  section  1717.159). 
borrowers  must  submit  applications  for 
RUS  approval  of  mergers  no  later  than 
90  days  prior  to  the  proposed  effective 
date.  RUS  understands  that  mergers  are 
time  sensitive  and  intends  to  make 
every  effort  to  act  on  these  applications 
in  timely  fashion. 

Another  commenter  questioned  the 
need  for  rate  information  in  7  CFR 
1717.158(e)  of  the  proposed  rule,  in 
cases  where  rates  schedules  will  not 
change  after  the  merger.  RUS  agrees, 
and  section  1717.160(e)  of  the  final  rule 
now  notes  that  a  statement  that  no 
change  to  rate  schedules  is  planned  will 
suffice,  if  such  is  the  case. 

r 

Rescission  of  Obsolete  Directive 

Effective  January  21, 1997,  REA 
Bulletin  115-2,  Merger  and 
Consolidation  of  Electric  Borrowers,  is 
rescinded.  RUS  has  determined  that  this 
bulletin,  issued  November  9, 1972.  is 
obsolete. 

List  of  Subjects 

7  CFR  Part  1710 

Electric  power,  Electric  utilities,  Loan 
programs — energy,  Rural  areas. 

7  CFR  Part  1714 

*    "       ■    ■     ' 

Electric  Power,  Loan  programs — . 
-  energy,  Rural  areas. 

7CFR  Part  1717  ■    ^^■ 

Administrative  practice  and 
procedure,  Electric  f>ower.  Electric 
utilities,  Intergovernmental  relations, 
Investments,  Lien  accommodation,  Lien 


subordinations,  Loan  programs — energy. 
Reporting  and  recordkeeping 
requirements.  Rural  development. 

7  CFR  Part  1786 

Accounting,  Administrafive  practice 
and  procedure.  Electric  utilities. 

For  the  reasons  set  put  in  the 
preamble,  and  under  the  authority  of  7 
U.S.C.  901  et  seq.,  RUS  amends  7  CFR 
Chapter  XVII  as  follows: 

PART  1710-<JENERAL  AND  PRE- 
LOAN  POUCIES  AND  PROCEDURES 
COMMON  TO  INSURED  AND 
GUARANTEED  ELECTRIC  LOANS 

1.  The  authority  citation  for  part  1710 
continues  to  read  as  follows: 

Aolhority:  7  U.S.C.  901-9S0b:  Public  La*i 
99-591. 100  Stat.  3341-16;  Public  Law  103- 
354, 108  Stat.  3178  (7  U.S.C  6941  et  seq.). 

2.  Section  1710.109  is  amended  by» 
redesignating  paragraphs  (c) 
introductory  text,  (c)(1).  (c)(2).  and  (c)(3) 
as  paragraphs  (c)(1)  introductory  text, 
(c)(l)(i).  (c)(l)(ii),  and  (c)(l)(ui). 
respectively,  and  by  adding  a  new 
paragraph  (c)(2)  to-read  as  follows: 

11710.100    nelmbureement  ot  general 
funds  and  interim  financing. 

•  *        •        •        • 

(c)  •  •  • 

(2)  Policies  for  reimbursement  of 
general  funds  and  interim  financing 
following  certain  mergers, 
consolidations,  and  transfers  of  systems 
substantially  in  their  entirety  are  set 
forth  in  7  CFR  1717.154. 

•  •        •        •        • 

3.  Section  1710.110  is  amended  by 
revising  the  firet  sentence  of  paragraph 
(a)  and  adding  a  new  paragraph 
(c)(l)(iii): 

f  1710.110    Supplemental  financing. 

(a)  Except  in  the  case  of  financial 
hardship  as  determined  by  the 
Administrator,  and  following  certain    ' 
mergers,  consolidations,  and  transfers  of 
systems  substantially  in  their  entirety  as 
set  forth  in  7  CFR  1717.154.  applicants 
for  a  municipal  rate  loan  will  be 
required  to  obtain  a  portion  of  their  loan 
funds  from  a  supplemental  soufce 
without  an  RUS  guarantee,  in  the 
amounts  set  forth  in  paragraph  (c)  of 
this  section.  *  *  * 
»        *        *        •        * 

(c)  *  *  * 

(1)  *  '  • 

(iii)  If  a  distribution  borrower  enters 
into  a  merger,  consolidation,  or  transfer 
of  system  substantially  in  its  entirety, 
and  the  provisions  of  7  CFR  1717.154(b) 
do  not  apply,  required  supplemental 
financing  will  be  determined  as  follows 
for  loans  approved  by  RUS  after 


1>- 


*■■« 
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Decen^r  19, 1996.  If  one  of  the 
merging  parties  met  the  criteria  in 
paragraph  (c)(l)(i)  of  this  section  prior 
to  the  efbctive  date  of  the  merger 
consolidation  or  transfer,  the  borrower 
will  be  required  to  obtain  supplemental 
flnancing  equal  to  10  percent  of  any 
loan  funds  requested  for  facilities  to 
serve  consumers  located  in  the  territory 
formerly  served  by  the  "paragraph 
(c)(l)(i)"  borrower.  The  required  amount 
of  supplemental  financing  for  the  rest  of 
the  loan  will  be  determined  according  to 
the  provisions  of  paragraph  (c)(l)(ii)  of 
this  section. 

•  •        *        •        • 

4.  Section  1710.114  is  amended  by 
adding  a  sentence  at  the  end  of 
paragraph  (b)(3)  to  read  as  follows: 

i  1710.114    TIER.  DSC.  OTIER  and  OOSC 
requlrwnenta. 

(b)*  *  * 

(3)  *  *  *  Policies  for  coverage  ratios 
following  certain  mergers, 
consolidations,  and  transfers  of  systems 
substantially  in  their  entirety  are  in  7 
CFR  1717.155. 

•  «        *        •        • 

5.  Section  1710.119  is  amended  by 
revising  paragraph  (b)(3)  to  read  as 
follows: 

§1710.119    Loan  processing  prkMltias. 

•  *  •  •  •",'.-•:, 

(b)*  *  • 

(3)  To  finance  the  capital  needs  of 
borrowers  that  are  the  result  of  a  merger, 
consolidation,  or  a  transfer  of  a  system 
substantially  in  its  entirety,  provided 
that  the  merger,  consolidation,  or 
transfer  has  either  been  approved  by 
RUS  or  does  not  need  RUS  approval 
pursuant  to  the  borrower's  loan 
documents  (See  7  CFR  1717.154);  or 


PART  1714— PRE-LOAN  POLICIES 
AND  PROCEDURES  FOR  INSURED 
ELECTRIC  LOANS 

6.  The  authority  citation  for  part  1714 
continues  to  read  as  follows: 

Authority:  7  U.S.C.  901-950(6);  Pub.L.  98- 
591. 100  Stat.  3341;  Pub.L.  103-353, 108  S»«t. 
3178  (7  U.S.C.  6941  et  seq.) 

7.  Section  1714.56  is  amended  by 
revising  the  introductory  text  of 
paragraph  (c)  to  read  as  follows: 

{1714M    Fund  advance  period. 

***** 

(c)  The  Administrator  may  agree  to  an 
extension  of  the  fund  advance  period  for 
loans  approved  on  or  after  June  1, 1984, 
if  the  borrower  demonstrates  to  the 
satisfaction  of  the  Administrator  that  the 
loan  hinds  continue  to  be  needed  for 


approved  loan  purposes  (i.e.,  facilities 
included  in  an  RUS  approved 
construction  work  plan).  Policies  for 
extension  of  the  fund  advance  period 
following  certain  mergers, 
consolidations,  and  transfers  of  systems 
substantially  in  their  entirety  are  set 
forth  in  7  CFR  1717.156. 


PART  1717— POST-LOAN  POUCIES 
AND  PROCEDURES  COMMON  TO 
INSURED  AND  GUARANTEED 
ELECTRIC  LOANS 

8.  The  authority  citation  for  part  1717 
continues  to  read  as  follows: 

Authority:  7  U.S.C.  901-950(b);  Pub.L 
103-354, 108  Stat.  3178  (7  U.S.C.  6941  et 
seq.],  unless  otherwise  noted. 

9.  Subpart  D  is  added  to  part  1717  to 
read  as  follows: 

Subpart  D— Mergers  and  Consolidations  of 
Electrtc  Borrowers 

1717.150  General. 

1717.151  Definitions. 

1717.152  Required  documentation  for  all 
meigNS. 

1717.153  Transitional  assistance. 

1717.154  Transitional  assistance  in 
connection  with  new  loans. 

1717.155  Transitional  assistance  affecting 
new  and  preexisting  loans. 

1717.156  Transitional  assistance  affecting 
preexisting  loans. 

1 71 7. 1 57  Requests  for  transitional 
assistance, 

1717.158  Mergers  with  borroweis  who 
prepaid  RUS  loans. 

1717.159  Applications  for  RUS  apiwoval  of 
mergers. 

1717.160  Application  contents. 

1717.161  Application  process. 

Subpart  D — Mergers  and 
Consolidations  of  Electric  Borrowers 

$1717.150    General. 

(a)  This  subpart  establishes  RUS 
policies  and  procedures  for  mergers  of 
electric  borrowers.  These  policies  and 
procedures  are  intended  to  provide 
borrowers  with  the  flexibility  to 
negotiate  and  enter  into  mergers  that 
offer  advantages  to  the  borrowers  and  to 
riual  communities,  and  adequately 
protect  the  integrity  and  credit  quality 
of  RUS  loans  and  loan  guarantees. 

(b)  Consistent  with  prudent  lending 
practices,  the  maintenance  of  adequate 
security  for  RUS  loans  and  loan 
guarantees,  and  the  objectives  of  the 
Rural  Electrification  Act  of  1936,  as 
amended,  (7  U.S.C.  901  et  seq.)  (RE  Act), 
RUS  encourages  electric  borrowers  to 
consider  mergers  when  such  action  is 
likely  to  contribute,  in  the  long-term,  to 
greater  operating  efficiency  and 
financial  soundness.  Borrowers  are 


specifically  encouraged  to  explore 
mergers  that  are  likely  to  enhance  the 
ability  of  the  successor  to  provide 
reliable  electric  service  at  reasonable 
cost  to  RE  Act  beneficiaries. 

(c)  Pursuant  to  the  loan  documents 
and  RUS  regulations,  certain  mergers 
are  subject  to  RUS  approval.  See 
§1717.615. 

(d)  Since  RUS  must  take  action  in 
order  to  advance  funds  and  otherwise 
conduct  business  with  a  successor,  RUS 
encpiu^es  borrowers  to  consuh  RUS 
early  in  the  process  regardless  of 
whether  RUS  approval  of  the  merger  is 
required.  RUS  will  provide  technical 
assistance  and  guidance  to  borrowers  to 
help  expedite  the  processing  of  their 
requests  and  to  help  resolve  potential 
problems  early  in  the  process. 

$1717.151    Deflnitlons. 

The  definitions  set  forth  in  7  CFR 
1710.2  are  applicable  to  this  subpart 
unless  otherwise  stated.  In  addition,  for 
the  purpose  of  this  subpart,  the 
following  terms  shall  have  the  following 
meanings: 

Active  borrower  means  an  electric 
IxBTOwer  that  has,  on  the  effective  date, 
an  outstanding  insured  or  guaranteed 
loan  from  RUS  for  rural  electrification, 
and  whose  eligibility  for  future  RUS 
financing  is  not  restricted  pursuant  to  7 
CFR  part  1786. 

Active  distribution  bormwer  means  an 
electric  distribution  borrower  that  has, 
on  the  effective  date,  an  outstanding 
insured  or  guaranteed  loan  from  RUS  for 
rural  electrification,  and  whose 
eligibility  for  future  RUS  financing  is 
not  restricted  pursuant  to  7  CFR  part 
1786. 

Consolidation  see  merger. 

Coverage  ratios  means  collectively 
TIER,  OTIER,  DSC  and  ODSC,  as  these 
terms  are  def  ned  in  7  CFR  1710.2. 

Effective  date  means  the  date  a  merger 
is  effective  pursuant  to  applicable  state 
law. 

Former  distribution  borrower  means 
any  organization  that  (1)  sells  or  intends 
to  sell  electric  power  and  energy  at 
retail; 

(2)  at  one  time  had  an  outstanding 
loan  made  or  guaranteed  by  RUS,  or  its 
predecessor  the  Rural  Electrtfication 
Administration  (REA)  for  rural 
electrification;  and 

(3)  either  repaid  such  loans  at  face 
value  or  prepaid  pursuant  to  7  CFR  part 
1786. 

Loan  documents  means  the  mortgage 
(or  other  security  instrument  acceptable 
to  RUS),  the  loan  contract,  and  the 
promissory  note(s)  entered  into  between 
the  borrower  and  RUS. 

Merger  means:  (1)  A  consolidation 
where  two  or  more  companies  are 


>.- 


66872   Federd  RegMter  /  Vol.  61,  No.  245  /  Thursday.  December  19.  1996  /  Rules  and  Regulations 


extinguished  and  a  new  successor  is 
cn?ated,  acquiring  the  assets,  liabilities, 
franchises  and  powers  of  those  passing 
out  of  existence; 

(2)  A  merger  where  one  company  is 
absorbed  by  another,  the  former  ceasing 
to  exist  as  a  separate  business  entity, 
and  the  latter  retaining  its  own  identity 
and  acquiring  the  assets,  habilities, 
franchises  and  powers  of  the  former  or 

OTA.  transfer  of  mortgaged  property 
by  one  company  to  another  where  the 
transferee  acquires  substantially  as  an 
entirety  the  assets,  habilities,  franchises, 
and  powers  of  the  transferor. 

New  loan  means  a  loan  to  a  successor 
approved  by  RUS  on  or  after  the 
effective  date. 

Preexisting  loan  means  a  loan  to  a 
borrower  approved  by  RUS  prior  to,  and 
outstanding  on  the  effective  date. 

Successor  means  the  entity  that 
continues  as  the  surviving  business 
entity  as  of  the  effactive  date,  and 
acquires  all  the  assets,  liabilities, 
franchises,  and  powers  of  the  entity  or 
entities  ceasing  to  exist  as  of  the 
effective  date. 

Transitional  assistance  means 
financial  rehef  provided  to  borrowers  by 
RUS  during  a  limited  period  of  time 
following  a  merger. 

§1717.152    Rsquirad  documentation  for  all 


notices  and  filings  required  by  law. 
These  documents  may  be  copies  of 
documents  filed  elsewhere,  unless 
otherwise  specified  by  RUS;  and  ^-  -r* 

(4)  A  letter  addressed  to  the        ' ' ' 
Administrator  frt>m  the  counsel  of  at 
least  one  of  the  active  borrowers  briefly 
describing  the  merger  and  indicating  the 
relevant  statutes  under  which  the 
merger  will  be  consummated. 

(b)  On  or  after  the  effective  date, 
borrowers  must  submit: 

(1)  An  opinion  of  counsel  from  the 
successor  addressing,  among  other 
things,  any  pending  litigation,  proper 
authorization  and  consummation  of  the 
merger,  proper  filing  and  perfection  of 
RUS'  security  interest,  and  all  approvals 
required  by  law.  RUS  will  provide  the 
form  of  the  opinion  of  counsel  to  the 
successor, 

(2)  A  letter  signed  by  the  manager  of 
the  successor  advising  RUS  of  the 
effective  date  of  the  merger;  the 
cmporate  name,  address,  and  phone 
number;  the  names  of  the  officers  of  the 
successor,  and  the  taxpayer 
identification  number;  and 

(3)  Evidence  of  proper  filing  and 
perfection  of  RUS'  security  interest,  as 
instructed  by  RUS,  and  an  executed 
loan  contract 


hi  order  for  RUS  to  advance  funds, 
send  bills,  and  otherwise  conduct 
business  with  a  successor,  the 
documents  Usted  in  this  section  must  be 
submitted  to  RUS  regardless  of  the  need 
for  RUS  approval  of  the  merger. 
Borrowers  are  responsible  for  ensuring 
that  these  documents  are  received  by 
RUS  in  timely  fashion,  hi  cases  of 
mergers  that  require  RUS  approval,  or 
cases  where  borrowers  must  submit 
requests  for  transitional  assistance,  the 
documents  listed  in  this  section  may  be 
combined  with  the  documents  required 
by  8S  1717.157  and/or  1717.160  where 
appropriate. 

(a)  Prior  to  the  effective  date, 
borrowers  must  submit: 

(1)  A  transmittal  letter  on  corporate 
letterhead  signed  by  the  manager  of 
each  active  borrower  that  is  a  party  to 
the  proposed  merger  indicating  the 
borrower's  intention  to  merge  and 
tentative  timeframes,  including  the 
proposed  effective  date; 

(2)  An  original  certified  board 
resolution  from  each  party  to  the 
proposed  merger  affirming  the  board's 
support  of  the  merger; 

(3)  All  documents  necessary  to 
evidence  the  merger  pursuant  to 
applicable  law.  Examples  include  plan 
of  merger,  articles  of  merger,  amended 
articles  of  incorporation,  bylaws,  and 


f  1717.153    Tranaltlonal 

RUS  recognizes  that  short-term 
financial  stresses  can  follow  even  the 
most  beneficial  mergers.  To  help 
stabilize  electric  rates,  enhance  the 
credit  quality  of  outstanding  loans  made 
or  guaranteed  by  the  Government,  and 
otherwise  ease  the  transition  period 
before  the  long-term  efficiencies  and 
economies  of  a  merger  can  be  realized, 
RUS  may  approve  one  or  more  types  of 
transitional  assistance  to  a  successor 
under  the  conditions  set  forth  in  this 
part. 

f  1717.154   Tranattional  asatatanca  In 
connection  wttti  new  loana. 

Requests  for  transitional  assistance  in 
connection  with  new  loans  may  be 
submitted  to  RUS  no  later  than  the  loan 
application. 

(a)  Loan  prdcessing  priority.  (1)  RUS 
loans  are  generally  processed  in 
chronological  order  based  on  the  date 
the  complete  application  is  received  in 
the  regional  or  division  office.  At  the 
borrower's  request,  RUS  will  offer  loan 
processing  priority  for  the  first  loan  to 
a  successor,  provided  that  the  loan  is 
approved  by  RUS  not  later  than  5  years 
after  the  effective  date  of  the  merger.  For 
any  subsequent  loans  approved  during 
those  5  years,  RUS  may  offer  loan 
processing  priority.  In  reviewing 
requests  for  loan  processing  priority  on 
subsequent  loans,  RUS  will  consider  the 


loan  authority  for  the  fiscal  year,  the 
borrower's  projected  cash  flows,  its 
electric  rates  and  rate  disparity,  and  the 
likely  mitigating,  effects  of  priority  loan 
processing.  See  7  CFR  1710.108  and 
1710.119. 

(2)  Loan  processing  priority  is 
available  following  any  merger  where  at 
least  one  of  the  merging  parties  is  an 
active  borrower. 

(b)  Supplemental  financing.  (1)  RUS 
generally  requires  that  an  applicant  for 
a  municipal  mte  loan  obtain  a  portimi 
of  its  debt  financing  from  a 
supplemental  source  without  an  RUS 
guarantee.  See  7  CFR  1710.110.  RUS 
will,  at  the  borrower's  request,  waive 
the  requirement  to  obtain  supplemental 
financing  for  the  first  RUS  loan 
approved  after  the  effective  date  if  that 
first  loan  is  a  municipal  rate  loan  whose 
loan  period  does  not  exceed  2  years,  and 
the  loan  is  approved  by  RUS  not  later 
than  5  years  after  the  effective  date.  For 
any  subsequent  loans  approved  during 
these  5  years,  or  if  the  borrower  requests 
a  loan  period  fonger  than  2  years,  RUS 
may,  subject  to  the  availabihty  of  loan 
funds,  waive  or  reduce  the  amount  of 
supplemental  financing  required.  In 
reviewing  requests  to  reduce  or  waive 
supplemental  financing  on  subsequent 
loans  or  on  loans  with  a  loan  period 
longer  than  2  years,  RUS  will  consider 
the  differences  in  interest  rates  between 
RUS  and  supplemental  loans  and  the 
impacts  of  this  difference  on  the 
borrower's  projected  cash  flows  and  its 
electric  rates  and  rate  disparity.  If 
significant  differences  would  result,  the 
waiver  will  be  granted. 

(2)  Waiver  of  supplemental  financing 
may  be  available  if: 

(i)  All  parties  to  the  merger  are  active 
distribution  borrowers,  or 

(il)  At  least  one  of  the  merging  parties 
is  aa  active  distribution  borrower,  all 
merging  parties  are  either  active 
distribution  borrowers  or  former 
distribution  borrowers,  and  the  merger 
is  effective  after  December  19, 1996. 

(c)  Reimbursement  of  genemi  funds 
and  interim  financing.  (1)  Borrowers 
may  request  RUS  loan  funds  to 
reimburse  general  funds  and/or  interim 
financing  used  to  finance  equipment 
and  facilities  included  in  a  RUS 
approved  construction  work  plan  or 
amendment  if  the  construction  was 
completed  immediately  preceding  the 
current  loan  [)eriod.  This 
reimbursement  period  is  generally 
limited  to  24  months.  See  7  CFR 
1710.109.  RUS  may,  in  connection  with 
the  first  RUS  loan  approved  after  the 
effective  date,  approve  a  reimbursement 
period  of  up  to  48  months  prior  to  the 
current  loan  period  if  the  loan  is 
approved  not  later  than  5  years  after  the 
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effective  date.  In  reviewing  requests  for 
this  longer  reimbursement  period,  RUS 
will  consider  the  stresses  that  the 
transaction  and  other  costs  of  entering 
into  the  merger  places  on  the  borrower's 
rates  and  cash  flows,  and  the  mitigating 
effiects  of  more  generous  reimbursement. 

(2)  A  longer  reimbursement  period 
may  be  available  if: 

(i)  All  parties  to  the  merger  are  active 
distribution  borrowers,  or 

(ii)  At  least  one  of  the  merging  parties 
is  an  active  distribution  borrower,  all 
merging  parties  are  either  active 
distribution  borrowers  of  former 
distribution  borrowers,  and  the  merger 
is  effective  after  December  10, 1996. 

§1717.155    Transitional  assistance 
alfscting  new  and  preexisting  loans. 

Requests  for  transitional  assistance 
affecting  new  and  preexisting  loans 
must  be  received  by  RUS  no  later  than 
2  years  after  the  effective  date. 

(a)  Section  12  deferments.  (1)  Section 
12  of  the  RE  Act  (7  U.S.C.  912)  allows 
RUS  to  extend  the  time  of  payment  of 
interest  or  principal  of  RUS  loans. 
Section  12  deferments  do  not  extend  the 
final  maturity  of  the  loan;  lower 
payments  during  the  deferment  period 
result  in  higher  payments  later. 
Therefore,  RUS  may  approve  a  Section 
12  deferment  of  loan  payments  of  up  to 
5  years  only  if  such  deferments  will 
help  to  avoid  substantial  increases  in 
retail  electric  rates  during  the  transition 
period,  without  placing  borrowers  in 
financial  stress  after  the  deferment 
period. 

(2)  Section  12  deferment  may  be 
available  following  any  meiger  where  at 
least  one  of  the  merging  parties  is  an 
active  borrower. 

(b)  Coverage  ratios.  Required  levels 
for  coverage  ratios  are  set  forth  in  7  CFR 
1710.114  and  in  the  loan  documents. 
RUS  may  approve  a  plan,  on  a  case  by 
case  basis,  that  provides  for  a  phase-in 
period  for  these  coverage  ratios  of  up  to 
5  years  from  the  effisctive  date.  Under 
such  a  plan  the  successor  would  be 
permitted  to  project  and  achieve  lower 
levels  for  one  or  more  of  these  coverage 
ratios  during  the  phase-in  period. 

(1)  A  phase-in  plan  for  coverage  ratios 
must  provide  a  pro  forma  level  for  each 
ratio  during  each  year  of  the  phase-in 
period  and  be  supported  by  a  financial 
forecast  covering  a  period  of  not  less 
than  10  years  from  the  effective  date  of 
the  merger.  The  plan  must  demonstrate 
that  a  minimum  TIER  fevel  of  1.00  will 
be  achieved  in  each  year,  that  trends 
will  be  generally  favorable,  that  the 
borrower  will  achieve  the  levels 
required  in  its  loan  documents  and  RUS 
regulations  by  the  end  of  the  phase-in 


period,  and  that  these  levels  will  be 
maintained  in  subsequent  yeare. 

(2)  In  reviewing  phase-in  plans  for 
coverage  ratios,  RUS  will  review  rates, 
rate  disparity,  and  likely  mitigating 
effects  of  the  proposed  phase-in  plan. 

(3)  The  borrower  is  responsible  for 
obtaining  approvals  of  supplemental 
lenders. 

(4)  Upon  RUS  approval  of  a  phase-in 
plan,  tba  levels  in  that  plan  will  be 
substituted  for  the  levels  required  in  the 
borrower's  preexisting  loan  documents 
and  will  be  incorporated  in  any  new 
loan  or  security  documents. 

(5)  A  phase  in  plan  for  coverage  ratios 
may  be  available  if: 

(i)  All  parties  to  the  merger  are  active 
distribution  borrowers,  or 

(ii)  4t  least  one  of  the  merging  parties 
is  an  active  distribution  borrower,  all 
mailing  parties  are  either  active 
distribution  borrowers  or  former 
distribution  borrowers,  and  the  mei^r 
is  effective  after  December  19, 1996. 

S  1717.156    Trensitional  assistance 
sffectlng  preexisting  loans. 

The  fund  advance  period  for  an 
insuired  loan,  which  is  the  period  during 
which  RUS  may  advance  loan  fimds  to 
a  borrower,  terminates  automatically 
after  a  specific  period  of  time.  See  7  CFR 
1714.56.  If,  on  the  effective  date  the 
original  fund  advance  period  or  the 
fund  advance  period  as  extended 
pursuant  to  7  CFR  1714.56(c),  on  any 
preexisting  RUS  loan  to  any  of  the 
active  borrowers  involved  in  a  merger 
has  not  terminated,  such  fimd  advance 
period  shall  be  automatically 
lengthened  by  2  years.  On  the 
borrower's  request  RUS  will  prepare 
documents  necessaiy  for  the  advance  of 
loan  fimds.  RUS  will  prepare 
dociunents  for  the  borrower's  execution 
(hat  will  reflect  this  extension  and  will 
provide  the  legal  authority  for  RUS  to 
advance  fiinds  to  the  successor. 

f  1717.157    Requests  lof  tranaWonal 


(a)  If  the  merger  requires  RUS 
approval,  the  borrower  should,  where 
possible,  indicate  that  it  desires 
transitional  assistance  at  the  time  it 
requests  approval  of  the  merger.  The 
formal  request  for  transitional  assistance 
must  be  received  by  RUS  as  specified  in 
§§  1717.155  and  171.156.  Documents 
listed  in  this  section  may  be  combined 
with  the  documents  required  by 
§§  1717.152  and/or  1717.160  where 
appropriate.  If  the  request  for    . 
transitional  assistance  is  submitted  at 
the  same  time  as  a  loan  application, 
documents  listed  in  this  section  may  be 
combined  with  the  loan  application 
documents  where  appropriate.  See  7 


CFR  part  1710,  subpart  I.  A  request  for 
transitional  assistance  must  include: 

(1)  Transmittal  letterfs)  formally 
listing  the  types  of  transitional 
assistance  requested.  If  the  request  is 
submitted  before  the  effective  date,  a 
transmittal  letter  must  be  signed  by  the 
manager  of  each  party  to  the  transaction. 
If  the  request  is  submitted  on  or  after  the 
effective  date,  a  transmittal  letter  must 
be  signed  by  the  manager  of  the 
successor.  Transmittal  letter(s)  must  be    ' 
signed  originals  on  corporate  letterhead 
stationery; 

(2)  Board  resolution(8).  If  the  request 
is  submitted  before  the  efiiactive  date,  a 
separate  board  resolution  must  be 
submitted  from  each  entity  involved  in 
the  merger.  If  the  request  is  submitted 
on  or  after  the  effective  date,  a  board 
resolution  from  the  successor  must  be 
submitted.  Each  board  resolution  must 
be  a  certified  original; 

(3)  A  merger  plan,  financial  forecasts, 
and  any  available  studies  such  as  net 
present  value  analyses  showing  the 
anticipated  costs  and  benefits  of  the 
merger  and  likely  timeframes  for  the 
mefger.  The  merger  plan  must  clearly 
identify  those  benefits  that  cannot  be 
achieved  without  a  merger,  and  those 
benefits  that  can  be  achieved  through 
other  means; 

(4)  If  the  transitional  assistance 
requires  RUS  approval,  the  typie  and 
extent  of  the  mitigation  that  the 
transitional  assistance  is  expected  to 
provide;  and 

(5)  Other  information  that  may  be 
relevant. 

(b)  Borrowers  are  responsible  for 
ensuring  that  requests  for  transitional 
assistance  are  complete  and  sound  in 
form  and  substance  when  they  are 
submitted  to  RUS.  After  submitting  a 
request,  borrowers  shall  promptly  notify 
RUS  of  any  changes  or  events  that 
materially  affect  the  request  or  any 
information  in  the  request. 

(c)  In  considering  whether  to  approve 
requests  for  transitional  assistance,  RUS 
will  evaluate  the  costs  and  benefits  of 
the  merger;  the  type  and  extent  of  the 
likely  transitional  stress;  whether  the 
transitional  assistance  requested  is 
likely  to  materially  mitigate  such  stress; 
and  the  likely  impacts  on  electric  rates 
and  on  the  security  of  RUS  loans. 
Review  factors  applicable  to  each  type 
of  transitional  assistance  are  set  forth  in 
§§1717.154-1717.156. 


f  1717.158 
prepaid  RU8I 

In  some  cases,  an  active  distribution 
borrower  may  merge  with  a  borrower 
that  has  prepaid  RUS  debt  at  a  discount 
pursuant  to  7  CFR  part  1786,  and  whose 
eligibility  for  future  RUS  financing  is 
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thereby  restricted.  During  the  period 
when  the  restrictions  on  future 
financing  are  in  effect,  the  successor 
wiil  be  eligible  for  RUS  loans  to  finance 
facilities  to  serve  consumers  located  in 
the  territory  that  was  served  by  the 
active  distribution  borrower 
immediately  prior  to  the  effective  date, 
provided  that  other  requirements  for 
loan  eligibility  are  met. 

f  1717.169    /Applications  tor  RUS  approvals 

of  rMCQOfS. 

If  a  proposed  merger  requires  RUS 
approval  according  to  RUS  regulations 
and/or  the  loan  documents  executed  by 
any  of  the  active  borrowers  involved, 
the  application  must  be  submitted  to 
RUS  not  later  than  90  days  prior  to  the 
effective  date  of  the  proposed  borrower 
action.  A  distribution  borrower  should 
consult  with  its  assigned  RUS  general 
field  representative,  and  a  power  supply 
borrower  with  the  Director,  Power 
Supply  Division  for  general  information 
prior  to  submitting  the  request. 

11717.160    AppUcaUon  eontsnts. 

An  application  for  RUS  approval  of  a 
merger  must  include  the  documents 
listMl  in  this  section.  Documents  listed 
in  this  section  may  be  combined  with 
the  documents  required  by  §§  1717.152 
and/or  1717.157  where  appropriate. 

(a)  Tmnsmittal  /etters  signed  by  the 
managws  of  all  borrowers  and  noa- 
borrowers  who  are  parties  to  the 
proposed  merger,  lliese  letters  must 
include  the  actual  corporate  name, 
address,  and  taxpayer  identification 
niunber  of  all  parties  to  the  proposed 
merger.  The  transmittal  letters  must  be 
signed  originals  on  corporate  letterhead 
stationery. 

(b)  Resolutions  from  the  boards  of 
directors  of  all  borrowers  and  non- 
borrowers  who  are  parties  to  the 
proposed  merger.  This  document  is  the 
formal  request  by  each  entity  for  RUS 
approval  of  the  proposed  merger.  The 
board  resolution  must  include  a 
description  of  the  proposed  merger, 
including  timeframes,  and  authorization 
for  RUS  to  release  appropriate 
information  to  supplemental  or  other 
lenders,  and  for  these  lenders  to  release 
appropriate  information  to  RUS.  Each 
board  resolution  must  be  a  certified 
original. 

(c)  Evidence  that  the  proposed  merger 
will  result  in  a  viable  entity^  and  that 
the  security  of  outstanding  RUS  loans 
will  not  t>e  adversely  affected  by  the 
action.  This  evidence  shall  include 
financial  forecasts,  and  any  available 
studies  such  as  net  present  value 
analyses  covering  a  period  ofnot  less 
than  10  years  from  the  effective  date  of 
the  merger,  as  well  as  information  about 


any  threatened  actions  by  other  parties 
that  could  adversely  affect  the  financial 
condition  of  any  of  the  parties  to  the 
proposed  merger,  or  of  the  successor. 
Such  threatened  actions  may  include 
annexations  or  other  actions  affecting 
service  territory,  loads,  rates  or  other 
such  matters. 

(d)  Regulatory  information  about 
pending  federal  or  state  proceedings 
pertaining  to  any  of  the  parties  that 
could  have  material  effects  on  the 
successor. 

(e)  Rate  information.  Distribution  and 
power  supply  borrowers  shall  submit 
schedules  of  proposed  rates  after  the 
merger,  including  the  effects  of  the 
proposed  action  on  rates  and  the  status 
of  any  pending  rate  cases  before  a  state 
regulatory  authority.  The  rates  of  opwer 
supply  borrowers  are  subject  to  RUS 
approval.  If  rates  are  not  prelected  to 
change  after  the  merger,  a  statement  to 
that  efiiact  will  suffice. 

(f)  Area  coverage  and  line  extension 
policies:  If  any  d^tribution  systems  are 
parties  to  the  proposed  merger,  a 
statement  of  proposed  area  coverage  and 
line  extension  policies  for  the  successor. 

f  1717.161    AppilcatkMi  proosas. 

(a)  Borrowers  are  responsible  for 
ensuring  that  their  applications  for  RUS 
approval  of  a  merger  are  complete  and 
sound  in  form  and  substance  when  they 
are  submitted  to  RUS.  After  submitting 
an  application,  borrowers  shall 
promptly  notify  RUS  of  any  changes  or 
events  that  materially  affect  the 
application  or  any  information  in  the 
application. 

Oj)  In  reviewing  borrower  requests  for 
approval  of  mergers,  RUS  will  consider 
the  Ukely  effects  of  the  action  on  the 
ability  of  the  successor  to  provide 
reliable  electric  service  at  reasonable 
cost  to  RE  Act  beneficiaries  and  on  the 
security  of  outstanding  RUS  loans. 
Among  the  factors  RUS  will  consider 
are  whether  the  proposed  merger  ^ 
likely  to: 

(1)  Contribute  to  greater  operating 
efficiency  and  financial  soundness; 

(2)  Mitigate  high  electric  rates  and  or 
rate  disparity; 

(3)  Help  borrowere  to  diversify  their 
loads  or  otherwise  hedge  risks; 

(4)  Have  beneficial  effects  on  rural 
economic  development  in  the 
commimity  served  by  the  borrower, 
such  as  diversifying  the  economic  base 
or  alleviating  unemployment:  and 

(5)  Provide  other  oenefits  consistent 
with  the  purposes  of  the  RE  Act. 

{p)  RUS  will  not  approve  a  merger  if, 
in  the  sole  judgment  of  the 
Administrator,  such  action  is  likely  to 
have  an  adverse  effect  on  the  credit 
quality  of  outstanding  loans  made  or 


guaranteed  by  the  Government.  RUS 
will  thoroughly  review  each  request  for 
approval  of  such  action,  including 
review  of  the  feasibility  and  security  of 
outstanding  Government  loans 
according  to  the  standards  in  7  CFR 
1710.112  and  1710.113,  respectively, 
and  In  other  RUS  regulations. 

(d)  RUS  will  keep  the  borrowere 
apprised  of  the  progress  of  their 
applications. 

PART  178ft-PREPAYMENT  OF  RUS 
QUARANTEEO  AND  INSURED  LOANS 
TO  ELECTRIC  AND  TELEPHONE 
BORROWERS 

Subpart  F— Discountad  Prepayments 
on  RUS  Electric  Loans 

10.  The  authority  citation  for  subpart 
F  continues  to  read  as  follows: 

Aathority:  7  U.S.C  901  et  seq.;  Pub.L  103- 
534, 108  Stat.  3178  (7  U.S.C  6941  et  seq.) 

11.  Section  1786.167  is  amended  by 
adding  a  sentence  at  the  end  of 
paragraph  (a)  to  read  as  follows: 

f  1786.167    Rsstrtctions  to  additional  RUS 
financing. 

(a)  *  *  *  Special  provisions  for 
mergere  involving  a  borrower  that  has 
prepaid  pureuant  to  this  subpart  are  in    . 
7  CFR  1717.158. 
•        •        •        •        • 

Dated:  December  13, 1996. 
Jill  Long  ThompsoB, 
Under  Secretary,  Rural  Development. 
[FR  Doc.  9fr-32084  Filed  12-18-96;  8:45  am] 

MUMQ  COOK  t41*-1S-» 


THRIFT  DEPOSITOR  PROTECTION 
OVERSIGHT  BOARD 

12  CFR  Part  1511 

Rasolutlon  Funding  Corporation; 
Book-Entry  Procedure 

AOaiCY:  Thrift  Depositor  Protection 

Overaight  Board. 

ACnow;  Final  rule. 

SUMMARY:  The  Thrift  Depositor 
Protection  Overaight  Board  is 
publishing  final  regulations  to  govern 
Resolution  Funding  Corporation  book- 
entry  seciuities.  This  action  is  being 
taken  in  conjunction  with  similar 
amendments  being  made  by  the 
Department  of  the  Treastiry  to  the 
regulations  governing  book-entry 
Treasury  securities,  and  by  other 
government-sponsored  enterprises 
(CSEs)  for  securities  that  are  maintained 
on  the  book-entry  system  operated  by 
the  Federal  Reserve  Banks.  The  rules 
incorporate  recent  and  significant 
changes  in  commercial  law  addressing 


•^ 
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the  holding  of  securities  in  book-entry 
fonn  through  financial  intermediaries. 
EFFECTIVE  DATE:  January  1. 1997.  The 
incorporation  by  reference  of  certain 
publications  listed  in  the  regulations  is 
approved  by  the  Director  of  the  Federal 
Register  as  of  January  1, 1997. 
FOR  FURTHER  INFORMATION  CONTACT:  Van 
B.  Jorstad,  Acting  Executive  Director, 
Thrift  Depositor  Protection  Overright 
Board  (202)  622-0462,  or  Joan  AfQeck- 
Smith.  Director,  Office  of  Financial 
Institutions  Policy,  Department  of  the 
Treasury  (202)  622-2740. 
SUPPLEINENTARY  INFORMATION:  Most 
govenunent-sponsored  enterprises 
(GSEs)  have  regiilations  governing  their 
book-entry  securities  maintained  in  the 
Federal  Reserve  book-entry  system  that 
are  nearly  identical  to  the  Treasury 
regulations  governing  mariiLetable 
Treasury  seciuities.'  In  1989,  the 
Oversight  Board  adopted  regulations  for 
obligations  issued  by  the  Rmolution 
Funding  Corporation  ^  which  are  also 
modeled  on  Treasury  regulations.  These 
regulations  provide  that  the  Federal 
Reserve  BaiJcs  may  issue,  service  and 
rpaintflin  Resolution  Funding 
Corporation  obUgations  in  book-entry 
form. 3  The  regxilations  also  set  forth 
book-entry  procedures  including  the 
transfw,  pledge,  and  servicing  of  book- 
entry  Resolution  Funding  Corporation 
obligations. 

The  ourent  Treasury  regulations  will 
be  superseded  by  new  regulations  (the 
"TRADES  regiilations")  *  that  will  go 
into  effect  on  January  1, 1997.  As 
explained  below,  the  TRADES 
regulations  incorporate  recent  and 
significant  changes  in  commercial  law 
addressing  the  holding  of  securities  in 
book-entry  form  through  financial 
intermediaries. 

Some  commenters  on  the  TRADES 
regulations  were  concerned  about 
coordination  among  Treasury  and  GSEs 
that  issue  book-entry  securities.  The 
commenters  urged  simultaneous 
effectiveness  of  parallel  GSE  rules. 
Accordingly,  the  Thrift  Depositor 
Oversight  Board  ("Oversight  Board")  is 
issuing  revised  regulations  that  will  be 
effective  January  1, 1997,  for  Resolution 
Funding  Corporation  book-entry 
securities. 

Consistent  with  the  approach  in  the 
TRADES  regulations,  the  regulations  in 
this  Pari  contain  specific  provisions  that 


deal  with  the  rights  and  obUgations  of 
the  Resolution  Funding  Corporation  and 
the  Federal  Reserve  Banks  with  respect 
to  Resolution  Funding  Corporation 
securities  and  the  operation  of  the  book- 
entry  system.  The  regulations  are  also 
based  in  large  part  on  Revised  Article  8 
on  Investment  Seciuities  of  the  Uniform 
Commercial  Code  ("Revised  Article  8"). 
The  regulations  include  certain  choice 
of  law  rules  patterned  on  Revised 
Article  8.  In  the  event  the  jiuisdiction 
specified  imder  the  choice  of  law  rules 
has  not  adopted  Revised  Article  8,  then 
the  law  to  be  applied  is  Revised  Article 
8.  At  the  time  of  the  pubUcaticm  of  the 
final  TRADES  rule,  28  states  had 
adopted  Revised  Article  8.' 

Except  with  respect  to  matters  related 
to  differences  between  Resolution 
Funding  Corporation  securities  and 
Treasiuy  securities,'  the  provisions  of 
these  rules  are  the  same  as  the  rules  that 
will  apply  to  Treasury  seciuities.  The 
Oversight  Board  intends  that  the 
analysis  contained  in  the  commentary  to 
the  TRADES  final  rule.  Appendix  B  to 
31  CFR  Part  357,  and  other 
interpretations  of  the  TRADES 
regulations  pubUshed  in  the  Federal 
Ra^^er,  are  to  be  used  in  interpreting 
the  regulations  in  Part  1511. 

The  only  notable  differoices  between 
these  regulations  and  the  TRADES 
regulations  are  as  follows.  First,  there  is 
no  comparable  system  such  as 
"TREASURY  DIRECT,"'  for  Resolution 
Funding  Corporation  securities.  Second, 
in  contrast  to  Treasury  securities,  no 
Resolution  Funding  Corporation 
seciuities  have  been  issued  in  registered 
definitive  or  bearer  (paper)  form.  All 
outstanding  Resolution  Funding 
Corporation  securities  (referred  to  as 
"bonds"  in  the  ofiiering  docimientation) 
were  issued  only  in  book-entry  form  and 
are  maintained  on  the  book-entry 
system  of  the  Federal  Reserve  Banks. 
Third,  there  are  some  variations  in 
terminology. 

Procedural  Requirements 

This  final  rule  does  not  meet  the 
criteria  for  a  "significant  regulatory 
action"  pursuant  to  Executive  Order 
12866. 

The  Oversight  Board  is  adopting  these 
regulations  as  a  final  rule  effective 
January  1, 1997.  For  the  following. 


■  31  CFR  Part  306.  Subpart  O. 

>S4  FR  41948  (October  13. 1989). 

^Section  2lB(h)(2)  of  the  Federal  Home  Loan 
Bank  Act,  as  amended  (12  U.S.C  I44lb(h)(2)). 
authorizm  the  Federal  Reserve  Banks  to  act  as 
depoaitaries  for  or  fiscal  agents  or  custodians  of  the 
Funding  Cacporation. 

«ei  FR  43628  (August  23. 1998). 


*  Califotnia  has  since  also  adopted  Revised 
Articles. 

^  'Resolution  Funding  Corporation  securities  are 
not  obligations  of,  or  guaranteed  as  to  principal  by, 
the  United  States.  See  the  OSering  Circular  and 
Supplements  fbc  a  mote  complete  statement  of  their 
terms. 

1  In  TREASURY  DIRECT,  the  beneficial  owners 
of  Treesury  securities  hold  their  securities  directly, 
on  the  books  of  the  issuer  (in  contrast  to  holding 
through  a  Wmnrtal  intermediary). 


reasons,  the  Oversight  Board  finds  that 
notice  and  public  procedure  and  a  30- 
day  delayed  effective  date  are 
unnecessary,  impracticable,  and 
contrary  to  the  public  interest,  pursuant 
to  5  U.S.C  553a})(3)(B)  and  (d)(3).  First, 
the  rule  merely  conforms  the  regulations 
governing  book-entry  Resolution 
Funding  Corporation  securities  to  the 
TRADES  regulations  that  will  govern 
book-entry  Treasiuy  securities.  Second, 
the  TRADES  regulations  were  published 
in  various  forms,  as  a  proposed  rule  four 
times  and  as  a  final  rule  once.  In  each 
instance,  the  TRADES  regulations  were 
accompanied  by  extensive  commentary 
addressing  the  background  and  rule 
provisions.  Third,  the  comments  on  the 
TRADES  regulations  urged  uniformity 
in  substance  and  effectiveness  for 
regulations  for  GSEs  that  issue  book- 
entry  securities  maintained  on  the 
Federal  Resove  book-entry  system. 
Fourth,  there  are  conipelling  reasons  for 
setting  the  effective  date  at  January  1, 
1997,  when  the  TRADES  regulations 
and  those  of  the  other  GSEs  will  become 
effective.  Having  the  rules  become 
effective  at  different  times  for  securities 
that  are  all  maintained  and  transferred 
on  the  book-entry  system  would  be 
burdensome  and  unworkable  for  market 
participants. 

As  no  notice  of  proposed  rulemaking 
is  required,  the  provisions  of  the 
Rraulatory  Flexibility  Act  do  not  apply. 

There  are  no  collections  of 
information  contained  in  this  final  rule. 
Therefore,  the  Paperwork  Reductidn  Act 
does  not  apply. 

List  of  Subfects  in  12  CFR  Part  1511 

Bonds,  Electronic  funds  transfer. 
Federal  Reserve  System,  Government 
securities,  Incorporation  by  reference. 
Securities. 

For  the  reasons  set  forth  in  the 
preamble,  Tide  12,  Chapter  XV, 
Subchapter  B,  Part  1511  is  revised  to 
read  as  follows: 

PART  1511— BOOK-ENTRY 
PROCEDURE 

1511.0  Applicability. 

1511.1  Definition  of  terms. 

1511.2  Law  governing  rights  and 
obligations  of  the  Funding  Corporation 
and  Federal  Reserve  Banks:  hgots  of  any 
Person  against  the  Funding  CoTp(xation 
and  the  Federal  Reserve  Banks. 

1511.3  Law  governing  other  interests. 

1511.4  Creation  of  Participant's  Seciuity 
Entitlement;  security  interests. 

1511.5  Obligations  of  Fimding  Corporation; 
no  adverse  claims. 

1511.6  Authority  of  Federal  Reserve  Banks. 

1511.7  Liability  of  the  Ftinding  Corporation 
and  Federal  Reserve  Banks. 

1511.8  Notice  of  attachment 
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12  U.S.C.  1441l>. 

f  1811.0    AppHcabHtty. 

The  regulations  in  this  part  apply  to 
Book-entry  Funding  Corporation 
Securities. 


f  1511.1    Ddlnttlons  of  I 

In  this  part,  unlett  the  context 
indicates  otherwise: 

Act  means  the  Federal  Home  Loan 
Bank  Act  as  amended  (12  U.S.C.  1421  et 
seq.). 

Adverse  Claim  means  a  claim  that  a 
claimant  ha^  a  property  interest  in  a 
Book-entry  Funding  Corporation 
Security  and  that  it  is  a  violation  of  the 
rights  of  the  claimant  for  another  Person 
to  hold,  transfer,  or  deal  with  the  Book- 
entry  Funding  Corporation  Security. 

Book-entry  Funaing  Corporation 
Security  means  a  Fimding  Corporation 
Security  in  book-entry  form  that  is 
issued  or  maintained  in  the  Book-entry 
System.  Solely  for  the  purposes  of  this 
Part,  it  also  means  the  separate  interest 
and  principal  components  of  a  Botok- 
entry  Funding  Corporation  Security  if 
such  security  has  been  divided  into 
such  components  as  authorized  by  the 
Seciuities  Dbcimientation  and  the 
components  are  maintained  separately 
on  the  books  of  one  or  more  Federal 
Reserve  Banks. 

Book-entry  System  means  the 
automated  book-entry  system  operated 
by  the  Federal  Reserve  Banks  acting  as 
the  fiscal  agent  for  the  Funding 
Corporation,  on  which  Book-entry 
Funding  Corporation  Securities  are 
issued,  recorded,  transferred  and 
maintained  in  book-entry  form. 

Entitlement  Holder  means  a  Person  to 
whose  accoimt  an  interest  in  a  Book- 
entry  Funding  Corporation  Secmity  is 
credited  on  the  records  of  a  Securities 
hitennedlary. 

Federal  Reserve  Bank  or  Reserve  Bank 
means  a  Federal  Reserve  Bank  or 
Branch. 

Federal  Reserve  Bank  Operating 
Circular  means  the  publication  issued 
by  each  Federal  Reserve  Bank  that  sets 
forth  the  terms  and  conditions  under 
which  the  Reserve  Bank  maintains 
book-entry  Seciuities  accounts 
(including  Book-^try  Funding 
Corporation  Securiti<3s}  and  transfers 
book-entry  Securities  (including  Book- 
entry  Funding  Corporation  Securities). 

Funding  Corporation  means  the 
Resolution  Funding  Corporation 
established  pursuant  to  section  2lB(b) 
of  the  Act. 

Funding  Corporation  Security  or 
Security  means  a  Funding  Corporation 
bond,  note,  debenture  and  similar 
obligations  issued  under  section  2lB  of 
the  Act. 


Funds  Account  means  a  reserve  and/ 
or  cleering  account  at  a  Federal  Reserve 
Bank  to  which  debits  or  credits  are 
posted  for  transfers  against  payment, 
book-entry  securities  transaction  fees,  or 
principal  and  interest  payments. 

Participant  means  a  Person  that 
maintains  a  Participant's  Securities 
Account  with  a  Federal  Reserve  Bank. 

Participant's  Securities  Account 
means  an  account  in  the  name  of  a 
Participant  at  a  Federal  Reserve  Bank  to 
which  Book-entry  Funding  Corporation 
Securities  held  for  a  Participant  are  or 
may  be  credited. 

Person  means  and  includes  an 
individual,  corporation,  company, 
governmental  entity,  association,  firm, 
partnership,  trust,  estate,  representative, 
and  any  other  similar  organization,  but 
does  not  mean  or  include  the  United 
States,  the  Funding  Corporation,  or  a 
Federal  Reserve  Bank. 

Revised  Article  8  means  Uniform 
Commercial  Code,  Revised  Article  8, 
Investment  Securities  (with  Conforming 
and  Miscellaneous  Amendments  to 
Articles  1,  3,  4,  5,  9,  and  10)  1994 
Official  Text.  Revised  Article  8  of  the 
Uniform  Commercial  Code  is 
incorporated  by  refiarance  in  this  Part 
pursuant  to  5  U.S.C.  552(a)  and  1  CFR 
Part  51.  Article  8  was  adopted  by  the 
American  Law  Institute  and  the 
National  Conference  of  Commissioners 
on  Uniform  State  laws  and  approved  by 
the  American  Bar  Association  on 
February  14, 1995.  Copies  of  this 
publication  are  available  from  the 
Executive  Office  of  the  American  Law 
Institute.  4025  Chestnut  Street, 
Philadelphia.  PA  19104,  and  the 
National  Conference  of  Commissioners 
on  Uniform  State  Laws,  676  North  St. 
Clair  Street,  Suite  1700,  Chicago,  IL 
60611.  Copies  are  also  available  for 
public  inspection  at  the  Department  of 
the  Treasury  Library,  Room  5030,  main 
Treasury  Building,  1500  Pennsylvania 
Avenue,  NW.,  Washington  DC  20220, 
and  in  the  Office  of  the  Federal  Register, 
800  North  Capitol  St,  NW.,  Suite  700, 
Washington  DC. 

Securities  Documentation  means  the 
applicable  offering  circular, 
supplement,  or  other  documents 
establishing  the  terms  of  a  Book-entry 
Funding  Corporation  Security. 

Securities  intermediary  means: 

(1)  A  Person  that  is  registered  as  a 
"clearing  agency"  under  the  Federal 
securities  laws;  a  Federal  Reserve  Bank; 
any  other  Person  that  provides  clearance 
or  settlement  services  %vith  respect  to  a 
Book-entry  Funding  Corporation 
Security  that  would  require  it  to  register 
as  a  clearing  agency  imder  the  Federal 
securities  laws  but  for  an  exclusion  or 
exemption  from  the  registration 


requirement,  if  its  aclivities  as  a  clearing 
corporation,  including  promulgation  of 
rules,  are  subject  to  regulation  by  a 
Federal  or  State  governmental  authority; 
or 

(2)  A  Person  (other  than  an 
individual,  unless  such  individual  is 
registered  as  a  broker  or  dealer  under 
the  federal  securities  laws)  including  a 
bank  or  broker,  that  in  the  ordinary 
course  of  its  business  nuiintains 
securities  accounts  for  others  and  is 
acting  in  that  capacity. 

Security  £ntiueinenf  means  the  rights 
and  property  interest  of  an  Entitlement 
Holder  with  respect  to  a  Book-entry 
Funding  Corporation  Security. 

State  means  any  State  of  the  United 
States,  the  District  of  Columbia,  Puerto 
Rico,  the  Virgin  Islands,  or  any  other 
territory  or  possession  of  the  United 
States. 

Transfer  message  means  an 
instruction  of  a  Participant  to  a  Federal 
Reserve  Bank  to  effect  a  transfer  of  a 
Book-entry  Funding  Corporation 
Security,  as  set  forth  in  Federal  Reserve 
Bank  Operating  Qrculars. 

flSII.2    Law  governing  rtgtit*  and 

*■  ■■    I  ■  il  II  III  ■    ^h#  a^^  f  I  IB,  ,11  ■>  IB    O  ■  — ■  m  M^ll  m  ■■ * 

oongaiions  oi  aw  runoing  MNpuiaiHNi  ana 
radaral  Raaarv*  Banka;  right*  of  any 
Paraon  agalnat  the  Fundktg  Corporation 
and  ttM  Federal  Raaarv*  Bank*. 

(a)  Except  as  provided  in  paragraph 
(b)  of  this  section,  the  following  are 
governed  solely  by  the  regulations 
contained  in  this  part  1511,  the 
Securities  Documentation  and  Federal 
Reserve  Bank  Operating  Qrculars: 

(1)  The  rights  and  oraigations  of  the 
Funding  Corporation  and  the  Federal 
Reserve  Banks  with  respect  to: 

(i)  A  Book-entry  Funaing  Corporation 
Security  or  Security  Entitlement;  and 

(ii)  Ine  operation  of  the  Book-entry 
System  as  it  applies  to  Funding 
Corporation  Securities;  and 

(2)  The  rights  of  any  Person,  including 
a  Participant,  against  the  Funding 
Corporation  and  the  Federal  Reserve 
Banks  with  respect  to: 

(i)  A  Book-entry  Fvmding  Corporation 
Security  or  Security  Entitlement;  and 

(ii)  The  operation  of  the  Book-entry 
System  as  it  applies  to  Funding 
Corporation  Securities. 

(b)  A  security  interest  in  a  Security 
Entitlement  that  is  in  £avor  of  a  Federal 
Reserve  Bank  from  a  Participant  and 
that  is  not  recorded  on  the  books  of  a 
Federal  Reserve  Bank  pursuant  to 

§  1511.4(c)(1),  is  governed  by  the  law 
(not  including  the  conflict-of-law  rules)  ■ 
of  the  jurisdiction  where  the  head  office 
of  the  Federal  Reserve  Bank  maintaining 
the  Participant's  Securities  Account  is 
located.  A  security  interest  in  a  Security 
Entitlement  that  is  in  fovor  of  a  Federal 
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Reserve  Bank  from  a  Person  that  is  not 
a  Participant,  and  that  is  not  recorded 
on  the  books  of  a  Federal  Reserve  Bank 
pursuant  to  §  1511.4(c)(1),  is  governed 
by  the  law  determined  in  the  manner 
specified  in  §  1511.3. 

(c)  If  the  jurisdiction  specified  in  the 
first  sentence  of  paragraph  (b)  of  this 
section  is  a  State  that  has  not  adopted 
Revised  Article  8  (incorporated  by 
reference,  see  §  1511.1).  then  the  law 
specified  in  paragraph  (b)  shall  be  the 
law  of  that  State  as  though  Revised 
Article  8  had  been  adopted  by  that 
State. 

4 

{1511.3    Law  govvmlng  other  InttfMts. 

(a)  To  the  extent  not  inconsistent  with 
the  regulations  in  this  part,  the  law  (not 
including  the  conflict-of-law  rules)  of  a 
Securities  Intermediary's  jurisdiction 
governs: 

(1)  The  acquisition  of  a  Seciuity 
Entitlement  firom  the  Seciuities 
Intermediary;  - 

(2)  The  rights  and  duties  of  the 
Securities  Intermediary  and  Entitlement 
Holder  arising  out  of  a  Security 
Entitlement; 

(3)  Whether  the  Securities 
Intermediary  owes  any  duties  to  an 
adverse  claimant  to  a  Security 
Entitlement; 

(4)  Whether  an  Adverse  Claim  can  be 
asserted  against  a  Person  who  acquires 
a  Security  Entitlement  from  the 
Securities  Intermediary  or  a  Person  who 
purchases  a  Security  Entitlement  or 
interest  therein  from  an  Entitlement 
Holder;  and 

(5)  Except  as  otherwise  provided  in 
paragraph  (c)  of  this  section,  the 
perfection,  efiiact  of  perfection  or  non- 
perfection  and  priority  of  a  security 
interest  in  a  Security  Entidement. 

(b)  The  following  rules  determine  a 
"Securities  Intermediary's  jurisdiction" 
for  purposes  of  this  section: 

(1)  If  an  agreement  betMreen  the 
Securities  Intermediary  and  its 
Entitlement  Holder  specifies  that  it  is 
governed  by  the  law  of  a  particular 
jurisdiction,  that  jiuisdiction  is  the 
Securities  Intermediary's  jurisdiction. 

(2)  If  an  agreement  between  the 
Securities  Intermediary  and  its 
Entitlement  Holder  does  not  specify  the 
governing  law  as  provided  in  paragraph 
(b)(1)  of  this  section,  but  expressly 
specifies  that  the  securities  account  is 
maintained  at  an  office  in  a  particular 
jurisdiction,  that  jiuisdiction  is  the 
Securities  Intermedicuy's  jurisdiction. 

(3)  If  an  agreement  between  the 
Securities  Intermediary  and  its 
Entitlement  Holder  does  not  specify  a 
jurisdiction  as  provided  in  paragraph 
(b)(1)  or  (b)(2)  of  this  section,  the 
Setcurities  Intermediary's  jurisdiction  is 


the  jurisdiction  in  which  is  located  the 
office  identified  in  an  account  statement 
as  the  office  serving  the  Entitlement 
Holder's  account. 

(4)  If  an  agreement  between  the 
Securities  Intermediary  and  its 
Entitlement  Holder  does  not  specify  a 
jurisdiction  as  provided  in  paragraph 
(b)(1)  or  (b)(2)  of  this  section  and  an 
account  statement  does  not  identify  an 
office  serving  the  Entitlement  Holder's 
account  as  provided  in  paragraph  (b)(3) 
of  this  section,  the  Securities 
Intermediary's  jurisdiction  is  the 
jurisdiction  in  which  is  located  the  chief 
executive  office  of  the  Securities 
Intermediary. 

(c)  Notwithstanding  the  general  rule 
in  paragraph  (a)(5)  of  this  section,  the 
law  (but  not  the  conflict-of-law  rules)  of 
the  jurisdiction  in  which  the  Person 
creating  a  security  interest  is  located 
governs  whether  and  how  the  security 
interest  may  be  perfected  automatically 
or  by  filing  a  financing  statement. 

(d)  If  the  jurisdiction  specified  in 
paragraph  (b)  of  this  section  is  a  State 
that  has  not  adopted  Revised  Article  8 

'  (incorporated  by  reference,  see 
§1511.1),  then  the  law  for  the  matters 
specified  in  paragraph  (a)  of  this  section 
shall  be  the  law  of  that  State  as  though 
Revised  Article  8  had  been  adopted  by 
that  State.  For  purposes  of  the 
application  of  the  matters  specified  in 
paragraph  (a)  of  this  section,  the  Federal 
Reserve  Bank  maintaining  the  Securities 
Account  is  a  clearing  corporation,  and 
the  Participant's  interest  in  a  Book-entry 
Funding  Corporation  Security  is  a 
Seciuity  EntiUmnent. 

f1S11.4   Creation  of  Parttdpanr*  Security 
Enttttement;  security  Interests. 

(a)  A  Participant's  Security 
Entitlement  is  created  when  a  Eederal 
Reserve  Bank  indicates  by  book-entry 
that  a  Book-entry  Funding  Corporation 
Security  has  been  credited  to  a 
Participant's  Securities  Account. 

(b)  A  security  interest  in  a  Seciuity 
Entitlement  of  a  Participant  in  favor  of 
the  United  States  to  secure  deposits  of 
public  money,  including  without 
limitation  deposits  to  the  Treasury  tax 
and  loan  accounts,  or  other  security 
interest  in  favor  of  the  United  States  that 
is  required  by  Federal  statute, 
regulation,  or  agreement,  and  that  is 
marked  on  the  books  of  a  Federal 
Reserve  Bank  is  thereby  efiiected  and 
perfected,  and  has  priority  over  any 
other  interest  in  the  securities.  Where  a 
seciuity  interest  in  favor  of  the  United 
States  in  a  Security  Entitiement  of  a 
Participant  is  mariced  on  the  books  of  a 
Federal  Reserve  Bank,  such  Reserve 
Bank  may  rely,  and  is  protected  in 
relying,  exclusively  on  the  order  of  an 


authorized  representative  of  the  United 
States  directing  the  transfer  of  the 
security.  For  purposes  of  this  paragraph, 
an  "authorized  representative  of  the 
United  States"  is  the  official  designated 
in  the  applicable  regulations  or 
agreement  to  which  a  Federal  Reserve 
Bank  is  a  party,  governing  the  security 
interest. 

(c)(1)  The  Funding  Corporation  and 
the  Federal  Reserve  Banks  have  no 
obligation  to  agree  to  act  on  behalf  of 
any  Person  or  to  recognize  the  interest 
of  any  transferee  of  a  security  interest  or 
other  limited  interest  in  favor  of  any 
Person  except  to  the  extent  of  any 
specific  requirement  of  Federal  law  or 
regulation  or  to  the  extent  set  forth  in 
any  specific  agreement  with  the  Federal 
Reserve  Bank  on  whose  books  the 
interest  of  the  Participant  is  recorded. 
To  the  extent  required  by  such  law  or 
regulation  or  set  forth  in  an  agreement 
with  a  Federal  Reserve  Bank,  or  the 
Federal  Reserve  Bank  Operating 
Circular,  a  security  interest  in  a  Security 
Entitlement  that  is  in  favor  of  a  Federal 
Reserve  Bank,  the  Funding  Corporation, 
or  a  Person  may  be  created  and 
perfected  by  a  Federal  Reserve  Bank 
marking  its  books  to  record  the  security 
interest.  Except  as  provided  in 
paragraph  (b)  of  this  section,  a  security 
interest  in  a  Security  Entitlement 
marked  on  the  books  of  a  Federal 
Reserve  Bank  shall  have  priority  over 
any  other  interest  in  the  securities. 

(2)  In  addition  to  the  method 
provided  in  paragraph  (c)(1)  of  this 
section,  a  security  interest  in  a  Security 
Entitlement,  including  a  security 
interest  in  favor  of  a  Federal  Reserve 
Bank,  may  be  perfected  by  any  method 
by  which  a  security  interest  may  be 
perfected  under  applicable  law  as 
described  in  §  1511.2(b)  or  8 1511.3.  The 
perfection,  effect  of  perfection  or  non- 
perfection  and  priority  of  a  security 
interest  are  governed  by  such  appUcable 
law.  A  security  interest  in  favor  of  a 
Federal  Reserve  Bank  shall  be  treated  as 
a  security  interest  in  favor  of  a  clearing 
corporation  in  all  respects  under  such 
law,  including  with  respect  to  the  effect 
of  perfection  and  priority  of  such 
security  interest.  A  Federal  Reserve 
Bank  Operating  Grcular  shall  be  treated 
as  a  rule  adopted  by  a  clearing 
corporation  for  sucii  purposes. 

1 1511^    Obligations  of  Funding 
Corporation;  no  adverse  dalms. 

(a)  Except  in  the  case  of  a  security 
interest  in  favor  of  the  United  States  or 
a  Federal  Reserve  Bank  or  otherwise  as 
provided  in  §  151 1.4(c)(1),  for  die 
purposes  of  this  part  1511,  the  Funding 
Corporation  and  the  Federal  Reserve 
Banks  shall  treat  the  Participant  to 
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whose  Securities  Account  an  interest  in 
a  Book-entry  Funding  Ckjrporation 
Security  has  been  credited  as  the  Person 
exclusively  entitled  to  issue  a  Transfer 
Message,  to  receive  interest  and  other 
payments  with  respect  thereof  and 
otherwise  to  exercise  all  the  rights  and 
piowers  with  respect  to  such  Security, 
notwithstanding  any  information  or 
notice  to  the  contrary.  Neither  the 
Federal  Reserve  Banks  nor  the  Funding 
Corporation  is  liable  to  a  Person 
asserting  or  having  an  Adverse  Claim  to 
a  Securi^  Entitlement  or  to  a  Book- 
entry  Funding  Corporation  Seciuity  in  a 
Participant's  Securities  Account, 
including  any  such  claim  arising  as  a 
result  of  the  transfer  or  disposition  of  a 
Book-entry  Funding  Corporation- 
Security  by  a  Federal  Reserve  Bank 
pursuant  to  a  Transfer  Message  that  the 
Federal  Reserve  Bank  reasonably 
believes  to  be  genuine. 

(b)  The  obligation  of  the  Funding 
Corporation  to  make  payments  of 
interest  and  principal  with  respect  to 
Book-entry  Funding  Corporation 
Securities  is  discharged  at  the  time 
payment  in  the  appropriate  amount  is 
made  as  follows: 

(1)  Interest  on  Book^ntry  Fimding 
Corporation  Securities  is  either  credited 
by  a  Federal  Reserve  Bank  to  a  Funds 
Account  maintained  at  such  Bank  or 
otherwise  paid  as  directed  by  the 
Participant. 

(2)  Book-entry  Funding  Corporation 
Securities  are  redeemed  in  accordance 
with  their  terras  by  a  Federal  Reserve 
Bank  withdrawing  the  securities  from 
the  Participant's  Securities  Account  in 
which  they  are  maintained  and  by  either 
-crediting  the  amount  of  the  redemption 

proceeds,  including  both  principal  and 
interest  where  applicable,  to  a  Funds 
Account  at  such  Bank  or  otherwise 
paying  such  principal  and^interest,  as 
directed  by  the  Participant.  The 
principal  of  such  Securities  shall  be 
paid  using  the  proceeds  of  the 
noninterest  bearing  instruments 
maintained  by  the  Funding  Corporation 
for  such  purpose. 

S  1511.6    Aulttomy  of  Federal  Reeerve 
Banks. 

(a)  Each  Federal  Reserve  Bank  is 
hereby  authorized  as  fiscal  agent  of  the 
Funding  Corporation  to  perform 
functions  with  respect  to  the  issuance  of 
Book-entry  Funding  Corporation 
Securities  offered  and  sold  by  the 
Funding  Corporation,  in  accordance 
with  the  Securities  Documentation,  and 
Federal  Reserve  Bank  Operating 
Circulars;  to  service  and  maintain  Book- 
entry  Funding  Corporation  Securities  in 
accounts  established  for  such  puryjoses; 
to  make  payments  of  principal  and 


interest  with  respect  to  such  Book-entry 
Funding  Corporation  Securities  as 
directed  by  the  Funding  Corporation;  to 
effiect  transfer  of  Book-entry  Funding 
Corporation  Securities  between 
Participants'  Securities  Accounts  as 
directed  by  the  Participants;  and  to 
perform  such  other  duties  as  fiscal  agent 
as  may  be  requested  by  the  Funding 
Corporation. 

(b)  Each  Federal  Reserve  Bank  may 
issue  Operating  Circulars  not 
inconsistent  with  this  Part,  governing 
the  details  of  its  handling  of  Book-entry 
Funding  Corporation  Securities, 
Security  Entitlements,  and  the  operation 
of  the  Book-Entry  System  under  this 
Part. 

11511.7  UaMNty  of  the  Funding 
Corporation  and  Federal  Reserve  Banks. 

The  Funding  Corporation  and  the 
Federal  Reserve  Banks  may  rely  on  the 
information  provided  in  a  Transfer 
Message,  or  other  dociunentation,  and 
are  not  required  to  verify  the 
information.  The  Funding  Corporation 
and  the  Federal  Reserve  Banks  shall  not 
be  liable  for  any  action  taken  in 
accordance  with  the  information  set  out 
in  a  Transfer  Message,  other 
documentation,  or  evidence  submitted 
in  support  thereof. 

11511.8  Notice  of  attachment 

The  interest  of  a  debtor  in  a  Security 
Entitlement  may  be  reached  by  a 
creditor  only  by  legal  process  upon  the 
Securities  Intermediary  with  whom  the 
debtor's  securities  account  is 
maintained,  except  where  a  Security 
Entitlement  is  maintained  in  the  name 
of  a  secured  party,  in  which  case  the 
debtor's  interest  may  be  reached  by  legal 
process  upon  the  secured  party.  The 
regulations  in  this  part  do  not  purport 
to  establish  whether  a  Federal  Reserve 
Bank  is  required  to  honor  an  order  or 
other  notice  of  attachment  in  any 
particular  case  or  class  of  cases. 

Dated:  December  5, 1996. 
Van  B.  Jontad,  :  ^ 

Acting  Executive  Director. 

[FR  Doc.  96-32169  Filed  12-1&-96;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14  CFR  Part  30 

[Docket  No.  M-NM-136-AD;  Amendment 
3»-«e40;  AD  96-24-1C| 

BIN  2120-AA84 

Airworthiness  Directives;  Raytheon 
(Model  BAe  125-600 A,  IModel  Hawker 
800.  and  Model  Hawker  800XP  Series 
Airplanes 

AGENCY:  Federal  Aviation 
Administration,  DOT. 

ACTION:  Final  rule. 

summary:  This  amendment  adopts  a 
new  airworthiness  directive  (AD), 
applicable  to  certain  Raytheon  Model 
BAe  125-800A,  Model  Hawker  800,  and 
Model  Hawker  800XP  series  airplanes, 
that  requires  the  filling  of  two  tooling 
holes  on  the  firewalls  of  the  left  and 
right  engine  pylons  with  sealant.  This 
amendment  is  prompted  by  notification 
from  the  manufacturer  that  these  holes 
were  not  sealed  during  production.  The 
actions  specified  by  this  AD  are 
intended  to  prevent  an  engine  fire  from 
moving  to  the  fuselage  and  to  the  lines 
that  carry  flammable  fluid  that  are 
located  inboard  of  the  firewall. 
dates:  Efiiective  January  27, 1997. 

The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Roister  as  of  January  27. 
1997. 

addresses:  The  service  information 
referenced  in  this  AD  may  be  obtained 
from  Raytheon  Aircraft  Company, 
Manager  Service  Engineering,  Hawker 
Customer  Support  Department,  P.O.  Box 
85,  Wichita,  Kansas  67201-0085.  This 
information  may  be  examined  at  the 
Federal  Aviation  Administration  (FAA), 
Transport  Airplane  Directorate,  Rules 
Docket.  1601  Land  Avenue,  SW., 
Renton,  Washington;  or  at  the  FAA, 
Wichita  Aircraft  Certification  Office, 
Small  Airplane  Directorate,  1801 
Airport  Road,  Room  100,  Mid-Continent 
Airport,  Wichita,  Kansas;  or  at  the 
Office  of  the  Federal  Register,  800  North 
Capitol  Street,  NW.,  suite  700. 
Washington,  DC. 

FOR  FURTHER  INFORMATKW  CONTACT:  Karl 
Schletzbaum,  Aerospace  Engineer, 
Systems  and  Propulsion  Branch,  ACE- 
116W,  FAA,  Wichita  Aircraft 
Certification  Office,  Small  Airplane 
Directorate,  1801  Airport  Road,  Room 
100,  Mid-Continent  Airport,  Wichita, 
Kansas  67209:  telephcme  (316)  946- 
4146;  fax  (316)  946-4407. 


'* 
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SUPPLBNENTARY  INFORMATION:  A 
proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  (14  CFR  part  39)  to 
include  an  airworthiness  directive  (AD) 
that  is  applicable  to  certain  Raytheon 
Model  BAe  125-800A,  Model  Hawker 
800,  and  Model  Hawker  800XP  series 
airplanes  was  published  in  the  Federal 
Register  on  September  4, 1996  (61  FR 
46574).  That  action  proposed  to  require 
the  filling  of  the  two,  unused  (open) 
holes  in  the  hrewall  of  each  engine 
pylon. 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  No 
comments  were  submitted  in  response 
to  the  proposal  or  the  FAA's 
determination  of  the  cost  to  the  public. 

Conclusion 

The  FAA  has  determined  that  air 
safety,  and  the  pubUc  interest  require  the 
adoption  of  the  rule  as  proposed. 

Cost  Iiiq>act 

There  are  approximately  286  Model 
BAe  125-800A,  Model  Hawker  800,  and 
Model  Hawker  800XP  series  airplanes  of 
the  affected  design  in  the  worldwide 
fleet.  The  FAA  estimates  that  170 
airplanes  of  U.S.  registry  will  be  affected 
by  this  AD,  that  it  will  take 
approximately  2  work  hours  per 
airplane  to  accompUsh  the  required 
actions,  and  that  the  average  labor  rate 
is  $60  per  work  hour.  Based  on  these 
figures,  the  cost  impact  of  the  AD  on 
U.S.  operators  is  estimated  to  be 
$20,400,  or  $120  per  airplane. 

The  cost  impact  figure  discussed 
above  is  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  requirements  of  this  AD  action,  and 
that  no  operator  would  accomplish 
those  actions  in  the  future  if  this  AD 
were  not  adopte 

Regulatory  Impact 

The  regulations  adopted  n«rein  will 
not  have  substantial  direct  embt^s  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  Stati^,  or 
on  the  distribution  of  power  and   \ 
responsibilities  among  the  various  \ 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  126^2, 
it  is  determined  that  this  final  rule  d 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
ceitiiy  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  PoUcies  and  Procedures  (44 
FR  11034,  February  26, 1979);  and  (3) 
will  not  htfve  a  significant  economic 


impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  ht>m  the  Rules 
Docket  at  the  locauon  provided  under 
the  caption  ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Incorporation  by  reference. 
Safety. 

Ad«^tion  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.Q  106(g},  40113, 44701. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

96-24-16  Raytheon  Aircraft  Company 

(Formerly  Beech,  Raytheon  Corporate 
jets,  British  Aerospace,  Hawker  Siddley, 
et  al.):  Amendment  39-9840.  Docket  96- 
NM-136-AD. 
Applicability:  Model  BAe  125-800A  series 
airplanes.  Model  Hawker  800  series  airplanes 
including  Special  Variants  (C29A,  U12S,  and 
U125A],  and  Model  Hawker  800XP  series 
airplanes;  on  which  the  modification 
described  in  Raytheon  Service  Bulletin 
SB.54-1-3815B,  or  a  production.equivalent, 
has  not  been  installed;  certificated  in  any 
category. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
otherwise  modified,  altered,  or  repeired  in 
the  area  subject  to  the  requirements  of  this 
AD.  For  airpfanes  that  have  l)een  modified, 
altered,  or  repaired  so  that  the  performance 
of  the  requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  pmragraph  (b)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
lir  on  the  imsafe  condition  addressed  by 
this  ADrscd,  if  the  unsafe  condition  has  not 
lieen  eliminated,  the  request  should  include 
specific  pro|k>sed  actions  to  address  it. 

Note  2:  Rfiytheon  Model  BAe  125-800B 
seri«Mmf>tanes  are  similar  in  design  to  the 
airplanes  that  arc  subject  to  the  requirements 
of  this  AD  and,  therefore,  may  also  be  subject 
to  the  unsafe  condition  addressed  by  this  AD. 
As  of  the  effective  date  of  this  AD,  however. 
this  fnodel  is  ^ot  typ^  certificated  for 


opemtion  in  the  United  States.  Aimrarthiness 
authorities  of  countries  in  which  the  Model 
BAe  125-800B  series  airplanes  are  approved 
for  operation  should  consider  adopting 
corrective  action,  applicable  to  this  model, 
that  is  similar  to  the  corrective  action 
required  by  this  AD. 

Compliance:  Required  as  indicated,  unless   - 
accomplished  previously. 

To  prevent  an  engine  fire  from  moving  to 
the  fuselage  and  flammable  fluid  carrying 
lines  located  inboard  of  the  firewalls  on  the 
left  and  right  engine  pylons,  accomplish  the 
following: 

(a)  Within  six  months  after  the  effective 
date  of  this  AD,  fill  the  two,  unused  (open) 
tooling  holes  in  the  firewalls  of  the  left  and 
righ^engine  pylons,  in  accordance  with 
Raytheon  Service  Bulletin  SB.54-1-3815B. 
dated  March  26, 1996. 

(b)  An  alternative  method  of  oompiianGe  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  t^y  the  Manager,  Wichita 
Aircraft  Certification  Office  (AGO),  FAA, 
Small  Airplane  Directorate.  Operators  shall 
submit  their  requests  through  an  appropriate 
FAA  Principal  Maintenance  Inspector,  who 
may  add  comments  and  then  send  ii  to  the 
Manager,  Wichita  AGO. 

Note  3:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Wichita  ACO. 

(c)  Special  flight  permits  {nay  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

(d)  The  action  shall  be  done  in  accordance 
with  Raytheon  Service  Bulletin  SB.  54-1- 
381SB,  dated  March  26, 1996.  This 
incorporation  by  reference  was  approved  by 
the  Director  of  the  Federal  Register  in 
accordance  with  5  U.S.C  552(a)  and  1  CFR 
part  51.  Copies  may  be  obtained  firom 
Raytheon  Aircraft  Company,  Manager  Service 
Engineering,  Hawker  Customer  Support 
Department,  P.O.  Box  85,  Wichita,  Kansas 
67201-0085.  Copies  may  be  inspected  at  the 
FAA,  Transport  Airplane  Directorate,  1601 
Lind  Avenue,  SW.,  Renton,  Washington;  or  at 
the  FAA,  Wichita  ACO,  Small  Airplane 
Directorate,  1801  Airport  Road,  Room  100, 
Mid-Continent  Airport,  Wichita,  Kansas:  or  at 
the  Office  of  the  Federal  Register,  800  North 
Capitol  Street,  NW.,  suite  700.  Washington, 
DC. 

(e)  This  amendment  becomes  effective  on 
January  27, 1997. 

Issued  in  Renton,  Washington,  on 
November  22, 1996. 
Darrell  M.  Pederson, 
Acting  Manager,  Trunsport  Airplane 
Directorate,  Aircraft  Certification  Service. 
[FR  Doc.  96-30569  Filed  12-19-96;  8:45  am) 
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14CFRPwt39 

(DodtM  No.  9eM«M-19»-AO;  Amendment 
3»-M39;  AO  9»-M-iq 

Rm2120-AA64 

AirwortMneM  DlrectlvM;  McOonnell 
Douglas  Model  DC-10  SariM  AkplanM . 
and  KC-10A  (MNItary)  Airplanaa 

AQENCY:  Federal  Aviation 
Administratian.  DOT. 
action:  Final  rule. 

summary:  This  amendment  adopts  a 
new  airwoithineu  directive  (AD), 
applicable  to  certain  McDonnell 
Douglas  Model  DC-10  series  airplanes, 
and  KC-lOA  (military)  series  airplanes, 
that  reqxiires  high  frequency  eddy 
current  inspections  to  detect  cracks  in 
the  secondary  pivot  support  of  the 
horizontal  stabilizer,  and  various 
ioUow-oo  actions,  if  necessary.  This 
amendment  is  prompted  by  reports  of 
crack  development  in  the  secondary 
pivot  support  of  the  horizontal  stabilizer 
due  to  fatigue.  The  actions  specified  by 
this  AD  are  intended  to  prevent  s\ich 
fatigue  cracking,  which  could  result  in 
reduced  structiiral  integrity  of  the 
horizontal  stabilizer  and.  consequently, 
lead  to  reduced  controllability  of  the 
airplane. 

DATES:  EfCactive  Janiiary  21, 1997.  The 
incorporation  by  reference  of  certain 
publications  listed  in  the  regulations  is 
approved  by  the  Directw  of  the  Federal 
Register  as  of  Janiiary  21, 1997. 
A0ORESSE8:  The  service  information 
referenced  in  this  AD  may  be  obtained 
from  McDonnell  Douglas  Corporation, 
3855  Lakewood  Boulevard,  Long  Beach, 
California  90846,  Attention:  Tedmical 
Publications  Business  Administration, 
Department  C1-L51  (2-60).  This 
information  may  be  examined  at  the 
Federal  Aviation  Administration  (FAA), 
Transport  Airplane  Directorate,  Rules 
Docket,  1601  Lind  Avenue,  SW., 
Renton.  Washington;  or  at  the  FAA,  Los 
Angeles  Aircraft  Certification  Office, 
Transport  Airplane  Directorate,  3960 
Paramount  Boulevard,  Lakewood, 
California;  or  at  the  Office  of  the  Federal 
Register,  800  North  Capitol  Street.  NW., 
suite  700.  Washington,  DC. 
FOR  FURTHER  MFORMATION  CONTACT:  Ron 
Atmur,  Aerospace  Engineer,  Airframe 
Branch,  ANM-120L,  FAA,  Los  Angeles 
Aircraft  Certification  Office,  3960 
Paramoimt  Boulevard,  Lakewood, 
California  90712;  telephone  (310)  627- 
5224;  fax  (310)  627-5210. 
SUPPLEMENTARY  MFORMATION:  A 
proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  (14  CFR  part  39)  to 
include  an  airworthiness  directive  (AD) 


that  is  applicable  to  certain  McDonnell 
Douglas  Model  DC-10  series  airplanes, 
and  KC-lOA  (military)  airplanes  was 
published  as  a  supplemental  notice  of 
proposed  rulemaking  (NPRM)  in  the 
Federal  Ragistar  on  March  22, 1996  (61 
FR 11789).  That  actio*  proposed  to 
require  high  frequency  eddy  current 
inspections  to  detect  cracks  in  the 
secondary  pivot  support  of  the 
horizontal  stabilizer.  That  action  also 
proposed  to  require  repair  of  the 
cracked  area  and  follow-on  actions;  or 
replacement  of  the  cracked  secondary 
pivot  support  of  the  horizontal  stabilizer 
with  a  new  secondary  pivot  support, 
which  would  constitute  terminating 
action  for  the  repetitive  inspections. 

Interested  persons  have  been  afforded 
an  opportimity  to  participate  in  the 
making  of  this  amendment.  Due 
consideration  has  been  given  to  the 
comments  received 

Supporl  for  the  Propoaal  '    '  ' 

One  ccanmenter  supports  the 
proposal.  '  •■  • ' 

Request  that  Credit  Be  Given  far  ' 
Previous  Inspectioiis 

One  commenter  states  that  the 
proposed  inspections  already  have  been 
accomplished  on  a  number  of  affected 
airplanes.  Because  of  this,  the 
commenter  requests  that  the  proposed 
rule  be  revised  to  specify  that  those 
operators  will  be  given  credit  for  having 
previously  accomplished  what  the 
proposed  rule  would  require. 

Ine  FAA  does  not  consider  that  a 
change  to  the  final  rule  is  necessary. 
Operators  are  always  given  credit  for 
work  previously  performed  by  means  of 
the  phrase  in  the  Compliance  section  of 
the  AD  that  states,  "Required  as 
indicated,  unless  accomplished 
previously." Thenfote,  in  the  case  of 
this  AD,  if  the  initial  inspection  has 
been  accomplished  prior  to  the  efiisctive 
date  of  the  AD,  this  AD  does  not  require 
that  it  be  repeated.  However^  the  AD 
does  require  that  repetitive  inspections 
be  conducted  thereafter  at  intervals  not 
to  exceed  10,000  landings  [(if  no 
cracking  is  detected,  as  specified  in 
paragraph  (b)(1)],  and  that  the  other 
follow-on  actions  be  accomplished 
when  indicated. 

Conclusion 

After  careful  review  of  the  available 
data,  including  the  comments  noted 
above,  the  FAA  has  determined  that  air 
safety  and  the  public  interest  require  the 
adoption  of  the  rule  as  proposed. 

Cost  Impact 

Thwe  are  approximately  376 
McDonnell  Douglas  Model  DC-10  series 


airplanes  and  KC-lOA  (military) 
airplanes  of  the  affected  design  in  the 
world%vide  fleet.  The  FAA  estimates  that 
230  airplanes  of  U.S.  registry  will  be 
affected  by  this  AD.  that  it  will  take    . 
approximately  5  work  hours  per 
airplane  to  accomplish  the  required 
actions,  and  that  the  average  labor  rate 
is  $60  per  woilc  hour.  Based  on  these 
figures,  the  cost  impact  of  the  AD  on  - 
U.S.  operators  is  estimated  to  be 
$69,000,  or  $300  per  airplane,  per 
inspection  cycle. 

The  cost  impact  figiue  discussed 
above  is  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  requirements  of  this  AD  action,  and 
that  no  operator  would  accomplish 
those  actions  in  the  fiitxire  if  this  AD 
were  not  adopted. 

Regulatory  Impact 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  final  rule  does 
not  have  siiffident  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  imder  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26, 1979);  and  (3) 
wiU  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
imder  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  from  the  Rules 
Docket  at  the  location  provided  under 
the  caption  ADDRESSES. 

List  of  Sidiiects  in  14  CFR  Part  30 

Air  transportation.  Aircraft,  Aviation 
safety.  Incorporation  by  reference, 
Safe^. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  3»-AIRW0RTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 


'\ 
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Auftority:  49  U.S.C  106Cg),  40113,  44701. 

139.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive:  ^ 

96-24-15  McDonnell  DOUGLAS: 

Amendment  39-9839.  Docket  9&-NM- 
199-AD. 

Applicability:  Model  DC-10-10.  -15,  -30, 
and  -40  series  airplanes,  and  KC-lOA 
(military)  airplanes;  as  listed  in  McDonnell 
Douglas  DC-10  Service  Bulletin  53-167, 
Revision  1,  dated  February  15, 1995; 
certificated  in  any  categoiy. 

Note  1:  Tliis  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
sul^ect  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (d)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Canpliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  htigue  cracking  in  the 
secondary  pivot  support  of  the  horizontal 
stabilizer,  which  could  result  in  reduced 
structural  integrity  of  the  horizontal  stabilizer 
and,  consequently,  lead  to  reduced 
controllability  of  the  airplane,  accomplish 
the  following: 

(a)  Prior  to  the  accumulation  of  10,000  toUl 
landings,  or  within  3,000  landings  after  the 
efiective  date  of  this  AD,  whichever  occurs 
later,  perform  a  high  fiequency  eddy  current 
(HFEC)  inspection  to  detect  cracks  in  the 
secondary  pivot  support  of  the  horizontal 
stabilizer,  in  accordance  with  McDonnell 
Douglas  DC-10  Service  Bulletin  53-167. 
Revision  1,  dated  February  15, 1995. 

(b)  If  no  cracks  are  detected  during  die 
HFEC  inspection  required  by  pangreph  (a)  of 
this  AD,  accomplish  p«ragr^>h  (bMl)  of  this 
AD  until  par^raph  (bX2)  of  this  AD  is 
accomplished. 

(1)  Repeat  the  HFEC  inspection  thareafiBr 
at  intnvals  not  to  exceed  10,000  landings. 

(2)  Accomplishment  of  the  preventative 
modification  in  accordance  with  Condition  I 
(no  cracks).  Option  2,  of  the  service  bulletin 
constitutes  terminating  action  for  the 
repetitive  inspection  requirements  at. 
paragraph  (bXD  of  this  AD. 

(c)  If  any  crack  is  detected  during  the  HFEC 
inspection  required  by  paragraph  (a)  or  (b)  of 
this  AD,  prior  to  further  flight,  accomplish 
either  paragraph  (c)(1)  or  (c)(2)  of  this  AD. 

(1)  Ftepair  the  crack  in  accordance  with 
Paragraph  (1)  of  Condition  II  (cracks).  Option 
1  (temporary  repair),  of  the  Accomplishment 
Instructions  of  the  service  bulletin.  Within 
300  Innrfinga  after  accomplishing  that  repair, 
perform  a  visual  inspection  to  detect  cracks 
at  the  area  of  the  repair,  in  accordance  with 
the  service  bulletin.  Repeat  the  visual 


inspection  thereafter  at  intervals  not  to 
exceed  300  landings. 

(i)  If  any  crack  is  detected  during  the  visual 
inspection  required  by  paragraph  (c)(1)  of 
this  AD.  i»iar  to  further  flight,  repair  it  in 
accordance  with  a  method  approved  by  the 
Manager,  Los  Angeles  Aircraft  Certification 
Office  (ACO),  FAA,  Transport  Airplane 
Directorate. 

(ii)  Prior  to  2,800  landings  after 
accomplishing  the  HFEC  inspection  reqxiired 
by  paragraph  (a)  of  this  AD,  replace  the 
secondary  pivot  support  of  the  horizontal 
stabilizer  with  a  new  secondary  pivot 
support,  in  accordance  with  Condition  D 
(cracks).  Option  2,  of  the  service  bulletin. 
Accmnplishment  of  this  replacement 
constitutes  terminating  action  for  the 
repetitive  HFEC  and  visual  inspection 
requirements  of  this  AD. 

(2)  Replace  the  secondary  pivot  support  of 
the  horizontal  stabilizer  with  a  new 
secondary  pivot  support,  in  accordance  with 
Condition  II  (cracks).  Option  2  (permanent 
repair),  of  the  service  bulletin. 
Accranplishment  of  this  replacement 
constitutes  terminating  action  for  the 
repetitive  HFEC  and  visual  inspection 
requirements  of  this  AD. 

(d)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  Los 
Angeles  ACO.  Operaton  shall  submit  their 
requests  through  an  appropriate  FAA 
Principal  Maintenance  Inspector,  who  may 
add  comments  and  then  send  it  to  the 
Manager,  Los  Angeles  ACO. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliaitce  with  this  AD,  if  any,  may  be 
obtained  from  the  Los  Angeles  AGO. 

(e)  Special  flight  permits  may  be  issued  in 
accordance  vtrith  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

(f)  The  inspections,  certain  repaira,  and 
leplacament  shall  be  done  in  accordance 
with  McDonnell  Douglas  DC-10  Service 
Bulletin  53-167,  Revision  1,  dated  February 
15, 1995  .  This  incoqxvation  by  reference 
was  approved  by  the  Directcv  of  the  Federal 
Register  in  accordance  with  5  U.S.C  552(a) 
and  1  CFR  part  51.  Copies  may  be  obtained 
firom  McDonnell  Douglas  Corporation,  3855 
Lakewood  Boulevard,  Long  Beach,  California 
90846,  Attention:  Technical  Publications 
Business  Administration,  Department  Cl- 
L51  (2-60).  Copies  may  be  inspected  at  the 
FAA,  Transport  Airplane  Directorate,  1601 
Lind  Avenue,  SW.,  Ronton,  Washington;  or  at 
the  FAA,  Los  Angeles  Aircraft  Certification 
Office,  Transport  Airplane  Directorate,  3960 
Paramoimt  Boulevard,  Lakewood,  California; 
or  at  the  Office  of  the  Federal  Register,  800 
North  Capitol  Street,  NW.,  suite  700, 
Washington,  DC. 

(g)  This  amendment  becomes  effective  on 
January  27, 1997. 


Issued  in  Ronton,  Washington,  on 
Novonber  22, 1996. 
Darrell  M.  Pedereon, 
Acting  Manager,  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 
[FR  Doc.  96-30568  Filed  12-18-96;  8:45  am] 
■UJNQ  OOOE  4t1»-19-P 


14  CFR  Part  39 

[Docket  No.  95-NM-178-AD;  AmendnMirt 
39-0646;  AD  96-25-04] 

RIN  2120-AA64 


Airworthiness  Dirscttvss;  Alrtxis 
A320  Sertes  Ahplanss 

AOENCY:  Federal  Aviation 
Administration,  DOT. 
action:  Final  rule. 


SUMMARY:  This  amendment  supersedes 
an  existing  airworthiness  directive  (AD), 
applicable  to  certain  Airbus  Model 
A320  series  airplanes,  that  currently 
requires  inspections  to  detect  chafing  of 
the  wire  looms  (bundles)  in  the  wing 
and  the  horizontal  stabilizer,  and  repair 
or  replacement,  protection,  and 
realignment,  if  necessary.  This 
amendment  requires  that  those  actions 
also  be  accompUshed  in  certain  areas  of 
the  main  landing  gear  (MLG)  bays.  This 
amendment  also  requires  installation  of 
protective  sleeves  around  the  wire 
bundles,  and  realignment  of  bundles 
that  are  not  guided  centrally  into  the 
conduit  end  fittings,  which  constitutes 
terminating  action  for  the  repetitive 
inspections.  This  amendment  is 
prompted  by  a  report  that  electrical 
short  circuiting  could  occiu  in  the  wire 
bundles  in  the  MLG  bays.  The  actions 
specified  by  this  AD  are  intended  to 
prevent  such  electrical  short  circuiting 
due  to  rhafing  of  the  wire  btmdles  in  the 
wing,  horizontal  stabilize,  or  MLG 
bays. 

DATES:  Effective  January  27, 1997.  Tlie 
incorporation  by  reference  of  Airbus 
Service  Bulletin  A320-24-1044, 
Revision  3.  dated  March  12, 1993;  and 
Airbus  Service  Bulletin  A320-24-1045. 
Revision  3.  dated  June  10, 1993,  as 
listed  in  the  regulations,  is  approved  by 
the  Director  of  the  Federal  Register  as  of 
January  27, 1997. 

The  incorporation  by  reference  of 
Airbus  Service  Bulletin  A320-24-1044. 
Revision  2,  dated  March  3, 1992;  and 
Airbus  Service  Btilletin  A320-24-1045, 
Revision  2,  dated  April  12, 1992:  as 
Usted  in  the  regulations  was  approved 
previously  by  the  Director  of  the  Federal 
Register  as  of  December  3, 1992  (57  FR 
48957). 

addresses:  The  service  informatiaa  ■ 
referenced  in  this  AD  may  be  obtained 
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from  Airbus  Industrie,  1  Rond  Point 
Maurice  Belionte,  31707  Blognac  Cedex, 
France.  This  information  may  be 
examined  at  the  Federal  Aviation 
Administration  (FAA).  Transport 
Airplane  Directorate,  Rules  Ckx:ket, 
1601  Land  Avenue,  SW.,  Renton, 
Washington;  or  at  the  Office  of  the 
Federal  Register,  800  North  Capitol 
Street.  NW.,  suite  700.  Washington,  DC. 
FOn  FURTHER  INFORMAHON  CONTACT:  Tim 
Backman,  Aerospace  Engineer, 
Standardization  Branch,  ANM-113, 
FAA,  Transport  Airplane  Directorate, 
1601  Lind  Avenue,  SW.,  Renton, 
Washington  98055-4056;  telephone 
(206)  227-2797;  fax  (206)  227-1149. 

8UPPi3««rARY  mformation:  a 
proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  (14  CFR  part  39) 
by  superseding  AD  92-22-02. 
amendment  39-8388  (57  FR  48957. 
October  29, 1992),  which  is  applicable 
to  certain  Airbus  Model  A320  series 
airplanes,  was  published  in  the  Federal 
Register  on  September  11. 1996  (61  FR 
47835).  The  action  proposed  to 
supersede  AD  92-22-02  to  continue  to 
require  inspections  to  detect  chafing  of 
the  wire  bundles  in  the  wing  and  the 
horizontal  stabilizer;  and  repair  or 
replacement,  protection,  and 
realignment,  if  necessary.  The  action 
also  proposed  to  require  that  these 
actions  be  accomplished  in  certain  areas 
of  the  MLG  bays.  Additionally,  the 
action  proposed  to  require  installation 
of  protective  sleeves  around  the  wire 
bundles,  and  reahgnment  of  bundles 
that  are  not  guided  centrally  into  the 
conduit  end  fittings,  which  would 
constitute  terminating  action  for  the 
repetitive  inspections. 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  Due 
consideration  has  been  given  to  the  two 
comments  received. 

Both  commenters  support  the 
proposed  rule. 

Conclusion 

After  careful  review  of  the  available 
data,  including  the  comments  noted 
above,  the  FAA  has  determined  that  air 
safety  and  the  public  interest  require  the 
adoption  of  the  rule  as  proposed. 

Coat  Impact 

There  are  approximately  30  Model 
A320  series  airplanes  of  U.S.  registry 
that  will  be  affected  by  this  proposed 

Aa 

The  actions  that  are  currently 
required  by  AD  92-22-02  take 
approximately  31  work  hours  per 
airplane  to  accompUsh,  at  an  average 
labor  rate  of  $60  per  work  hour.  Based 


on  these  figures,  the  cost  impact  of  the 
actions  currently  required  on  U.S. 
operators  is  estimated  to  be  $55,800,  or 
$1,860  per  airplane. 

The  inspections  that  are  required  by 
this  new  AD  action  will  take 
approximately  31  work  hours  per 
airplane  to  accomplish,  at  an  average 
labor  rate  of  $60  per  work  hour.  Based 
on  these  figures,  the  cost  impact  of  the 
required  inspections  on  U.S.  operators 
is  estimated  to  be  $55,800,  or  $1,860  per 
airplane. 

The  installation  that  is  required  by 
this  AD  action  takes  approximately  59 
work  hours  per  airplane  to  accomplish, 
at  an  average  labor  rate  of  $60  per  work 
hour.  The  cost  for  required  parts  is 
negligible.  Based  on  these  Figures,  the 
cost  impact  of  the  installation  on  U.S. 
operators  is  estimated  to  be  $106,200,  or 
$3,540  per  airplane. 

The  cost  impact  hgures  discussed 
above  are  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  requirements  of  this  AD  action,  and 
that  no  operator  would  accomplish 
those  actions  in  the  future  if  this  AD 
were  not  adopted.  .  •;    ^  *'^ 

Regulatory  Impact 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  action:  (1)  Is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44  - 
FR  11034,  February  26, 1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  from  the  Rules 
Docket  at  the  location  provided  under 
the  caption  ADDRESSES. 

Liat  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Incorporation  by  reference. 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the        '^ 


Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113,  44701. 

130.13    [Amended] 

2.  Section  39.13  is  amended  by 
removing  amendment  39-8388  (57  FR 
48957,  October  29, 1992),  and  by  adding 
a  new  airworthiness  directive  (AD), 
amendment  39-9846,  to  read  as  follows: 

96-25-04  Airinis  Industrie:  Amendment 
39-9846.  Docket  95-NM-l  76-AD. 
Supersedes  AD  92-22-02,  Amendment  39- 
8388. 

Applicability:  Model  A320  series  airplanes 
on  whicli  Airbus  Modification  No.  22109 
(Airbus  Service  Bulletin  A32O-24-1045, 
Revision  3,  dated  )une  10, 1993)  has  not  been 
accomplished;  ceTtificated  in  any  category. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
otherwise  moidifled,  altered,  or  repaired  in 
the  area  sub)ect  to  the  requirements  of  this 
AD.  For  airplanes  that  have  been  modified, 
altered,  or  repaired  so  that  the  performance 
of  the  requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (h)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and,  if  the  unsafe  condition  has  not 
heea  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  electrical  short  circuiting  due  to 
chafing  of  the  wire  bundles  in  the  wing, 
horizontal  stabilizer,  or  main  landing  gear 
(MLG)  bay,  accomplish  the  following: 

Bestatement  of  Requirements  of  AD  92-22-02 

(a)  For  airplanes  having  manufacturer's 
serial  numbers  through  169  inclusive:  Prior 
to  the  accumulation  of  450  hours  Lime-in- 
service  after  December  3, 1992  (the  efiiective 
date  of  AD  92-22-02.  amendment  39-8388), 
inspect  the  wire  bundles  in  wing  zones  574 
and  674  through  panels  574AB  and  674AB  to 
detect  chafing  or  contact  with  the  end  fittings 
of  the  protective  cohduit,  in  accordance  with 
Airbus  Service  Bulletin  A320-24-1044, 
Revision  2,  dated  March  3, 1992,  or  Revision 
3,  dated  March  12, 1993.  Thereafter,  repeat 
this  inspection  at  intervals  not  to  exceed  450 
hours  time-in-service  until  the  inspection 
required  by  paragraph  (c)  of  thu  AD  is 
accomplished. 

(1)  If  any  chafed  or  damaged  wire  is  found, 
prior  to  further  flight,  repair  or  replace  it  in 
accordance  with  the  Airplane  Maintenance 
Manual  or  the  Aircraft  Wiring  Manual. 

(2)  If  any  wins  bundle  is  found  in  contact 
with  the  edge  of  the  conduit  end  fitting,  or 
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which  might  come  in  contact  with  the  edge 
of  the  conduit  end  fitting  due  to  vibration  in 
flight,  prior  to  further  f^gfat,  realign  and 
protect  the  bundle  in  accordance  with  Airbus 
Service  Bulletin  A320-24-1045,  Revision  2, 
dated  April  12, 1992,  or  Revision  3,  dated 
June  10, 1993;  or  in  accordance  writh  the 
temporary  repair  described  in  paragraph 
2.B.(2)(b)  of  Airbus  Service  Bulletin  A320- 
24-1044.  Revision  2,  dated  March  3, 1992,  or 
Revision  3,  dated  March  12, 1993. 

(b)  Fot  airplanes  having  manufacturer's 
serial  numbers  through  169  inclusive:  Prior 
to  the  accumulation  of  1,500  hours  time-in- 
service  after  December  3, 1992,  inspect  the 
wire  bimdles  in  the  wing  and  horizontal 
stabilizer,  excluding  %ving  zones  574  and  674 
through  panels  574AB  and  674AB,  to  detect 
rhnfing  or  contact  with  the  ending  fittings  of 
the  protective  conduit,  in  accordance  with 
Airbus  Service  Bulletin  A320-24-1044, 
Revision  2,  dated  March  3, 1992,  or  Revision 
3,  dated  March  12, 1993.  Thereafter,  repeat 
this  inspection  at  intervals  not  to  exceed 
3,500  hours  time-in-service  until  the 
inspection  required  by  paragraph  (d)  of  this 
AD  is  accomplished. 

(1)  If  any  chafed  or  damaged  wire  is  foimd, 
prior  to  fiuther  flight,  repair  or  replace  it  in 
accordance  Mfith  the  Airplane  Maintenance 
Manual  or  the  Aircraft  Wiring  Manual. 

(2)  If  any  win  bundle  is  foimd  in  contact 
%vith  the  edge  of  the  conduit  end  fitting,  or 
which  might  come  in  contact  with  the  edge 
of  the  conduit  end  fitting  due  to  vibration  in 
flight,  prior  to  further  flight,  realign  and 
protect  the  bundle  in  accordance  with  Airbus 
Service  Bulletin  A320-24-1045,  Revision  2, 
dated  April  12, 1992,  or  Revision  3,  dated 
June  10, 1993;  or  in  accordance  with  die 
temporary  repair  described  in  paragraph 
2.B.(6)(b)  of  Airbus  Service  Bulletin  A320- 
24-1044,  Revision  2,  dated  March  3, 1992,  or 
Revision  3,  dated  March  12, 1993. 

New  Requirements  of  This  AD  '" 

(c)  Pcff  all  airplanes:  Prior  to  the 
accumulation  of  450  hours  time-in-service 
after  the  effective  date  of  this  AD,  inspect  the 
whe  bundles  in  wing  zones  574  and  674 
through  panels  574AB  and  674AB  to  detect 
damage,  contact  rhafing,  or  contact  with  the 
end  fittings  of  the  protective  conduit,  in 
accordance  with  Airbus  Service  Bulletin 
A320-24-1044,  Revision  2,  dated  March-S, 
1992,  or  Revision  3,  dated  March  12, 1993. 
Thereafter,  repeat  diis  inspection  at  intervals 
not  to  exceed  450  hours  time-in-service. 
Accomplishment  of  this  inspection 
terminates  the  inspections  required  by 
paragraph  (a)  of  tUs  AD. 

(1)  If  any  chafed  or  damaged  wire  is  found, 
prior  to  further  flight,  accomplish  the 
requirements  of  paragraphs  (c)(lKi)  and 
(cMDUUofthisAD. 

(i)  Repair  or  replace  the  wire  in  accordance 
with  the  Airplane  Maintenance  Manual  or 
the  Aircraft  Wiring  Manual.  And 

(ii)  Protect  the  wire  bundle  in  accordance 
with  Airbus  Service  Bulletin  A320-24-1045, 
Revision  2,  dated  April  12, 1992,  or  Revision 
3,  dated  June  10, 1993;  or  in  accordance  widi 
the  tampraary  repair  described  in  paragraph 
2£.(ii0>)  of  Airbus  Service  Bulletin  A320- 
24-1044,  Revision  2,  dated  March  3, 1992,  or 
Revision  3,  dated  March  12, 1993. 


(2)  If  any  wire  bundle  is  found  in  contact 
with  the  edge  of  the  conduit  end  fitting,  or 
which  might  come  in  contact  with  the  edge 
of  the  conduit  end  fitting  due  to  vibration  in 
flight,  prior  to  further  flight,  realign  and 
protect  the  bundle  in  accordance  with  Airbus 
Service  Bulletin  A32D-24-1045.  Revision  2. 
dated  April  12, 1992,  or  Revision  3,  dated 
Jime  10, 1993;  or  in  accordance  with  the 
temporary  repair  described  in  paragraph 
2.B.(2Kb)  of  Airbus  Service  Bulletin  A320- 
24-1044,  Revision  2,  dated  March  3, 1992,  or 
Revision  3,  dated  Mardi  12, 1993. 

(d)  For  all  airplanes:  Prior  to  the 
accumulation  of  1 ,500  houn  time-in-service 
after  the  eSsctive  date  of  this  AD,  inspect  the 
wire  bundles  in  the  wing  and  horizontal 
stabilizer,  excluding  wing  zones  574  and  674 
through  panels  574AB  and  674AB,  to  detect 
chafing  or  contact  with  the  ending  fittings  of 
the  protective  conduit,  in  accordance  with 
Airbus  Service  Bulletin  A320-24-1044, 
Revision  2,  dated  March  3, 1992,  or  Revision 
3,  dated  March  12. 1993.  Thereafter,  repeat 
this  inspection  at  intervals  not  to  exceed 
3,500  houn  time-in-service.  Accomplishment 
of  this  paragraph  terminates  the  inspections 
requireid  by  paragr^h  (b)  of  this  AD. 

(1)  If  any  chailBd  or  damaged  wire  is  found, 
prior  to  further  flight,  accomplish  the 
requirements  of  paragraphs  (dMl)(i)  and 
(d)(l)(ii)ofthisAD. 

(i)  Repair  or  replace  the  wire  in  accordance 
with  the  Airplane  Maintenance  Manual  or 
the  Aircraft  Wiring  Manual.  And 

(ii)  Protect  the  wire  bundle  in  accordance 
with  Airbus  Service  Bulletin  A320-24-1045, 
Revision  2,  dated  April  12, 1992,  or  Revision 
3,  dated  June  10, 1993:  or  in  accordance  with 
the  temporary  repair  described  in  paragraph 
2.B.{6){b)  of  Airbus  Service  Bulletin  A320- 
24-1044,  Revision  2,  dated  March  3, 1992,  or 
Revision  3,  dated  March  12, 1993. 

(2)  If  any  win  bundle  is  found  in  contact 
with  the  edge  of  the  conduit  end  fitting,  or 
which  might  come  in  contact  with  the  edge 
of  the  conduit  end  fitting  due  to  vibration  in 
flight,  prior  to  further  flight,  realign  and 
protect  the  bundle  in  accordance  with  Airbus 
Service  Bulletin  A320-24-1045,  Revision  2, 
dated  April  12, 1992,  or  Revision  3.  dated 
June  10, 1993;  or  in  accordance  with  the 
temporary  repair  described  in  paragraph 
2.B.(6)(b)  of  Airbus  Service  Bulletin  A320- 
24-1044,  Revision  2,  dated  March  3, 1992,  or 
Revision  3,  dated  March  12, 1993. 

(e)  For  all  airplanes:  Prior  to  the 
acaunulati(fti  of  1 ,500  hours  time-in-service 
after  tha  effective  date  of  this  AD,  inspect  the 
wire  bundles  in  the  MLG  bays  to  detect 
chafing  or  contact  with  the  end  fittings  of  the 
protective  condiiit,  in  accordance  Mnth 
Airbus  Service  Bulletin  A320-24-1044i 
Revision  3,  dated  March  12, 1993.  Thereafter, 
rep>eat  this  inspection  at  intervals  not  to 
exceed  3,500  houn  time-in-service. 

(1)  If  any  chafod  or  damaged  wire  is  found, 
prior  to  fiulher  flight,  accomplish  the 
requirements  of  paragraphs  (e)(l)(i)  and 
(eJdKiilofthisAD. 

(i)  Repair  or  repjace  the  wire  in  accordance 
with  the  Airplane  Maintenance  Manual  or 
the  Aircraft  Wiring  Manual.  And 

(ii)  Protect  the  wire  bundle  in  accordance 
with  Airbus  Service  Bulletin  A3  20-24-104^,. 
Revision  3,  dated  June  10, 1993;  or  in 


accordance  with  the  tempcnary  repair 
described  in  paragraph  2.B.(6)(b)  of  Airbus 
Service  Bulletin  A320-24-1044,  Revision  3, 
dated  March  12. 1993. 

(2)  If  any  wire  bundle  is  found  in  contact 
with  the  edge  of  the  conduit  end  fitting,  or 
which  might  come  in  contact  with  the  edge 
of  the  conduit  end  fitting  due  to  vibratfon  in 
flight,  prior  to  further  flight,  realign  and 
protect  the  bundle  in  accordance  with  Airbus 
Service  Bulletin  A320-24-1045,  Revision' 3. 
dated  June  10, 1993;  or  in  accordance  with 
the  temporary  repair  described  in  paragraph 
2.B.(6)(b)  of  Airbus  Service  Bulletin  A320- 
24-1044,  Revision  3,  dated  March  12. 1993. 

(f)  If  a  temporary  repair  over  a  damaged 
length  of  wire  bundle  is  accomplished  in 
accordance  with  paragraph  (a)(2),  (bM2), 
(c)(2),  (d)(2),  or  (e)(2)  of  this  AD:  Prior  to  the 
accumulation  of  450  houn  time- in -service, 
replace  the  temporary  repair  with  a 
protective  sleeve  around  the  wire  bundle, 
and  realign  the  bundle  if  it  is  not  guided 
centrally  into  the  conduit  end  fittings. 
Accomplish  these  actions  in  accordance  with 
Airbus  Service  Bulletin  A320-24-104S, 
Revision  3,  dated  June  10,  1993. 
Accomplishment  of  these  actions  terminates 
the  repetitive  inspections  required  by 
'paragraph  (c),  (d),  or  (e)  of  this  AD,  as 
applicable. 

Noli  2:  Accomplishment  of  the  actions  in 
accordance  with  Airbus  Service  Bulletin 
A320-24-1045,  Revision  2,  dated  April  12. 
1992,  is  acceptable  for  compliance  with  the 
requirements  of  paragraph  (f)  of  this  AD  for 
the  areas  specified  in  paragraphs  (c)  and  (d) 
of  this  AD. 

(g)  For  all  airplanes:  Prior  to  the 
accumulation  of  7,000  baun  time-in-service 
after  the  effective  date  of  this  AD,  install 
protective  sleeves  around  the  wire  bundles, 
and  realign  any  bundle  that  is  not  guided 
centrally  into  the  conduit  end  fittings,  in 
wing  zones  574  and  674  through  panels 
574AB  and  674AB,  in  the  wing  and 
horizontal  stabilizer,  excluding  wing  zones 
574  and  674  through  panels  S74AB  and 
674AB,  and  in  the  MLG  bays,  in  accordance 
writh  Airbus  Service  Bulletin  A320-24-1045, 
Revision  3,  dated  Jime  10, 1993. 
Accomplishment  of  these  actions  constitutes 
terminating  action  for  the  repetitive 
inspections  required  by  this  AD. 

Note:  3:  Accomplishment  of  the  actions  in 
acoHtlance  with  Airbus  Service  Bulletin 
A320-24-1045,  Revision  2.  dated  April  12. 
1992,  is  acceptable  for  compliance  with  the 
requirements  of  paragraph  (g)  of  this  AD  for 
the  areas  specified  in  paragraphs  (c)  and  (d) 
of  this  AD. 

(h)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  Manager, 
Standardization  Branch,  ANM-113,  FAA, 
Transport  Airplane  CKrectorate.  Operators 
shall  submit  their  requests  through  an 
appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  Standardization 
Branch,  ANM-113.     ,, 

Note  4:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  vidth  this  AD,  if  any,  may  be 
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obtained  from  tho  Standardization  Branch, 
ANM-113. 

(i)  Special  flight  pennits  may  be  isBued  in 
accordance  with  sections  21.197  and  21.199 


of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 


(j)  The  actions  shall  be  done  in  accordance 
with  the  following  Airbus  Industrie  service 
bulletins,  as  applicable,  which  contain  the 
specified  list  of  efiiBctive  pages: 


Servic*  buMin 
referenced  and  dale 


A320-24-1044.  ftavision  2  Match  3, 1992  ... 
A320-24-1044.  Revision  3.  ftdareti  12, 1993 

A320-24-1045.  Revision  2.  Apr1 12, 1992  ... 
A320-24-1045,  Revision  3,  June  10. 1993  .. 


Page  No. 


1-6,  8,  8A,  88,  9,  12, 16  ... 
7,  10,  11.  13-15, 17-23  ..... 
1-6.  8A,  13.  24 ., 

7.  10.  11.  14.  15.  17-23  ..... 

8,  88,  9,  12.  16 

1. 2.  4-8,  8A.  88.  23  

3.  9, 14-16,  10-13,  17-22  . 
1-3.  6.  8A.  9  11,  21.  22  

4.  5,  7. 8,  88,  23  

10,  12-14.  17-20  - 

15,  16  .» 


Revision  levef 
shown  on  page 


2 

1  _.. 

3 

1  -.. 

2  

1  ,.. 

Originai 

w    •••••••••• 

2  

Original 
1  


Date 
shown  on  page 


Mtwch  3, 1992. 
August  23, 1991. 
March  12. 1993. 
August  23,  1991. 
March  3,  1992. 
August  23,  1991. 
February  1.  1991. 
June  10.  1993. 
April  12, 1992. 
February  1,  1991. 
August  23, 1991. 


The  incorporation  by  reference  of  Airbus 
Service  Bulletin  A32O-24-1044,  Revision  2, 
dated  March  3, 1992;  and  Airbus  Service 
Bulletin  A320-24-1045,  Revision  2,  dated 
April  12, 1992;  was  approved  previously  by 
the  Director  of  the  Federal  Register  in 
accordance  with  5  U.S.Q  552(a)  and  1  CFR 
part  51  as  of  December  3, 1992  (57  FR  48957, 
October  29, 1992).  The  incorporation  by 
refierence  of  Airbus  Service  Bulletin  A320- 
24-1044,  Revision  3,  dated  March  12, 1993; 
and  Airbus  Service  Bulletin  A32O-24-1045, 
Revision  3.  dated  June  10, 1993;  was 
approved  by  the  Director  of  the  Federal 
Riegister  in  accordance  with  5  U.S.C  552(a) 
and  1  CFR  part  51.  Copies  may  be  obtained 
from  Airbus  Industrie,  1  Rond  Point  Maurice 
Bellonte,  31707  Blagnac  Cedex,  France. 
Copies  may  be  inspected  at  the  FAA, 
Transport  Airplane  Directorate.  1601  Und 
Avenue,  SW.,  Ronton,  Washington:  or  at  the 
Office  of  the  Federal  Register.  800  North 
Capitol  Street,  NW.,  suite  700,  Washington. 
DC 

(k)  This  amendment  becomes  effective  on 
January  23, 1997. 

lasued  in  Ronton,  Washington,  on 
December  2, 1996. 

Danell  M.  Pederaon. 

Acting  ^tanager.  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 
(FR  Doc  96-31113  Filed  12-16-96;  8:45  am] 
aajjNs  COM  4»M^»-u 


14  CFR  Part  39 

[Dodiet  No.  96— NM.^7— AD;  Afnendment 
3»-«647;  AD  96-25-06] 

RM2120-AA64 

Airworttilneaa  Diradivea;  Airtxis  Modal 
A320-111,  -211,  -212,  and  -231  Series 


AQBICY:  Federal  Aviation 
Administration,  DOT.  « 
action:  Final  rule. 


SUMMARY:  This  amendment  adopts  a 
new  airwortiiiness  directive  (AD), 
applicable  to  certain  Airbus  Model 


A320-111,  -211,  -212.  and  -231  series 
airplanes,  that  requires  repetitive 
inspections  to  detect  cracks  of  the  rear 
bracket  attached  to  the  outboard  rib  of 
the  shroud  boxes  and  the  surfiaces  of  the 
lugs  ad)acent  to  the  bushes,  and 
replacement,  if  necessary.  This     '■  •. 
amendment  also  requires  replacement  of 
the  outboard  aft  brackets  of  the  shroud 
boxes  with  modified  brackets  that  have 
floating  boxes,  which  terminates  the 
repetitive  inspections.  This  amendment 
is  pnHnpted  by  a  report  that  the  lug  of 
the  rear  outboard  bracket  failed  due  to 
fatigue.  The  actions  specified  by  this  AD 
are  intended  to  prevent  fatigue-related 
cracking  in  the  subject  lug,  and  the 
consequent  failtne  of  this  lug;  this 
condition  could  result  in  the  loss  of  the 
shroud  box  and.  consequently,  lead  to 
reduced  controllability  of  the  airplane. 
DATES:  Effiactive  January  27,  1997. 

The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  January  27, 
1997. 

ADDRESSES:  The  service  information 
referenced  in  this  AD  may  be  obtained 
from  Airbus  Industrie.  1  Rond  Point 
Maurice  Bellonte.  31707  Blagnac  Cedex, 
France.  This  information  may^be 
examined  at  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  Rules  Eiocket, 
1601  Lind  Avenue,  SW.,  Renton, 
Washington;  or  at  the  Oflice  of  the 
Federal  Register,  800  North  Capitol 
Street,  NW..  suite  700.  Washington,  DC. 
FOR  FURTHER  INFORMATION  CONTACT: 
Charles  Huber,  Aerospace  Engineer, 
Standardization  Branch,  ANM-113. 
FAA,  Transport  Airplane  Directorate, 
1601  lind  Avenue,  SW.,  Renton. 
Washington  98055-4056;  telephone 
(206)  227-2589;  fax  (206)  227-1149. 

suppLaeaARY  mforkution:  a 
proposal  to  amend  part  39  of  the  Federal 


Aviation  Regulations  (14  CFR  part  39)  to 
include  an  airworthiness  directive  (AD) 
that  is  applicable  to  certain  Airbus 
Model  A320-111,  -211,  -212.  and  -231 
series  airplanes  was  published  in  the 
Federal  Regiater  on  August  26, 1996  (61 
FR  43687).  That  action  proposed  to 
require  repetitive  visual  inspections  to 
detect  cracks  of  the  rear  bracket  attached 
to  the  outboard  rib  of  the  shroud  boxes 
and  the  surfaces  of  the  lugs  adjacent  to 
the  bushes,  and  replacement,  if 
necessary.  That  action  also  proposed  to 
require  replacement  of  the  outboard  aft 
brackets  of  the  shroud  boxes  with 
modified  brackets  with  floating  boxes, 
which  constitutes  terminating  action  for 
the  repetitive  inspection  requirements. 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  Due 
consideration  has  been  given  to  the 
single  comment  received. 

The  commenter  supports  the 
proposed  rule. 

Conclusion 

After  careful  review  of  the  available 
data,  including  the  comment  noted 
above,  the  FAA  has  determined  that  air 
safety  and  the  public  interest  require  the 
adoption  of  the  rule  as  proposed. 

Cost  Impact 

The  FAA  estimates  that  70  Airbus 
Model  A320-111,  -211,  -212,  and  -231 
series  airplanes  of  U.S.  registry  will  be 
affected  by  this  AD. 

It  will  take  approximately  1  work 
horn  per  airplane  to  accomplish  the 
required  inspection,  at  an  average  labor 
rate  of  $60  per  work  hour.  Based  on 
these  figures,  the  cost  impact  of  the 
inspection  required  by  this  AD  on  U.JS. 
operators  is  estimated  to  be  $4,200,  or 
$60  per  airplane,  per  inspection  cjrcle. 

It  will  take  approximately  35  work 
hours  per  airplane  to  accomplish  the 
required  modification,  at  an  average 
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laboF  rate  of  $60  per  work  hoiir. 
Required  parts  will  cost  approximately 
$2,170  per  airplane.  Based  on  these 
figuies,  the  cost  impact  of  the 
modification  required  by  this  AD  on 
U.S.  operators  is  estimated  to  be      :^-      / 
$298,900,  or  $4,270  per  airplane. 

The  cost  impact  figures  discussed 
above  are  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  requirements  of  this  AD  action,  and 
that  no  operator  would  accomplish 
those  actions  in  the  future  if  this  AD 
were  not  adopted. 

Regulatory  Impact 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various   " 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
impUcations  to  warrant  the  prepar^on 
of  a  Federalism  Assessment 

For  the  reasons  discussed  above.  I 
certify  that  this  action:  (1)  Is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procediues  (44 
FR 11034,  February  26. 1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
FlexibiUty  Act.  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is 
contained  in  the  Rules  Docket  A  copy 
of  it  may  be  obtained  from  the  Rules 
Docket  at  the  location  provided  under 
the  caption  ADDRESSES. 

List  ofSablects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Incorporation  by  reference, 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39-AIRWORTHiNESS  ' . 
DIRECTIVES 

'    1.  The  authority  citation  for  part  39 
continues  to  read  as  follows:    _  -  ■  - 

AaOority:  49  U.S.C.  106(g),  40113, 44701. 


139.19    [AiiNnded] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

86-25-05  AiilMis  Industrie:  Amendment  39- 
9847.  Docket  96-4^M-«7-AD. 

Applicability:  Model  A320-111,  -211, 
-212,  and  -231  series  airplanes,  as  listed  in 
Aiibus  Service  Bulletin  A32O-57-i034, 
Revision  2,  dated  September  8, 1995; 
certificated  in  any  category. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicabilitv 
provision,  regardless  of  whether  it  has  been 
otherwise  modified,  altered,  or  repaired  in 
the  area  subject  to  the  requirements  of  this 
AD.  For  airplanes  that  have  been  modified, 
altered,  or  repaired  so  that  the  performance 
of  the  requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (c)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  efiM:t  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  fatigue-related  cracking  in  the 
shroud  box  attachment  lug,  which  could 
result  in  the  loss  of  the  shroud  box  and. 
consequently,  lead  to  reduced  controllability 
of  the  airplane,  accomplish  the  following: 

(a)  Prior  to  the  accumulation  of  17,000  total 
landings,  or  within  12  months  after  the 
efiisctive  date  of  this  AD,  whichever  occurs 
later,  perform  a  detailed  visual  inspection  to 
detect  cracks  of  the  rear  bracket  attached  to 
the  outboard  rib  of  the  shroud  boxes  and  the 
sur&ces  of  the  lugs  adjacent  to  the  bushes, 

in  accordance  with  Airbus  Service  Bulletin 
A32D-57-1034,  Revision  2,  dated  September 
8.1995. 

Note^:  Inspections  accomplished  prior  to 
the  effective  date  of  this  amendment  in 
accordance  with  Airbus  Service  Bulletin 
A32O-57-1034,  Revision  1.  dated  August  24. 
1992,  are  considered  acceptable  for 
compliance  with  the  requirements  of 
paragraph  (a)  of  this  AD. 

(1)  If  no  crack  is  detected,  repeat  the  visual 
inspection  thereafter  at  intervals  specified  in 
paragraph  (a)(l)(i)  or  (a)(l)(ii),  as  applicable. 

(i)  For  Model  A320-100  series  airplanes: 
Repeat  at  intervals  not  to  exceed  6,000 
Inniiingn. 

(ii)  For  Model  A320-200  series  airplanes: 
Repeat  at  intervals  not  to  exceed  4,800 

.    Innriingn. 

(2)  If  any  crack  is  detected,  prior  to  further 
flight,  replace  the  bracket  with  a  modified 
bracket,  in  accordance  with  Airbus  Service 
Bulletin  A320-57-103S,  Revision  4,  dated 
February  22. 1994.  Accomplishment  of  this 
replacement  terminates  the  requirements  of 
this  AD  for  that  bracket 

(b)  Within  4  years  following 
accomplishment  of  paragraph  (a)  of  this  AD, 
replace  the  outboard  aft  brackets  of  the 
shroud  boxes  with  modified  brackets  that 
have  floating  boxes,  in  accordance  with 
Airbus  Service  Bulletin  A320-57-1035, 
Revision  4,  dated  Felvuary  22, 1994. 
Accomplishment  of  this  replacement  , 
constitutes  terminating  action  fcH'  the 


repetitive  inspections  requirements  of 
paragraph  (a)  of  this  AD. 

(c)  An  alternative  method  of  compliance  or 
adjustment  of  the  compUanoe  time  that 
provides  an  acceptable  level  of  aaisty  may  be 
used  if  apiHOved  by  the  Manager. 
Standardization  Branch,  ANM-113,  FAA. 
Transport  Airplane  Directorate.  Operators 
shall  submit  tneir  requests  througn  an 
appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager.  Standardization 
Branch,  ANM-113. 

Note  3:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Standardization  Branch. 
ANM-113. 

(d)  Special  fli^t  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airolane  to 
a  location  where  the  requirements  of  this  At) 
can  be  accomplished. 

(e)  The  inspections  shall  be  done  in 
accordance  with  Airbus  Service  Bulletin 
A320-57-1034,  Revision  2,  dated  September 
8, 1995.  The  replacement  shall  be  done  in 
accordance  with  Airbus  Service  Bulletin 
A320-57-1035,  Revision  4,  dated  February 
22, 1994,  which  contains  the  following  list  of 
effective  pages: 


Page  No. 

Revision 

laual 

lUVUI 

shown  on 
page 

Dale  shown  on 
page 

1.2,10  

»-0. 11-16 

4 
3 

Febnjary22,  1994. 
January  11,  1994. 

This  incorporation  by  reference  was 
approved  by  the  Director  of  the  Federal 
Register  in  accordance  with  5  U.S.C  552(a) 
and  1  CFR  part  51.  Copies  may  be  obtained 
from  Airbus  Industrie,  1  Rond  Point  Maurice 
Bellonte,  31707  Blagnac  Cedex,  Prance. 
Copies  may  be  inspected  at  the  FAA, 
Transport  Airplane  Directorate,  1601  Lind 
Avenue,  SW..  Renton.  Washington;  or  at  the 
Office  of  the  Federal  Register,  800  North 
Capitol  Street,  NW..  suite  700.  Washington, 
DC 

(f)  This  amendment  becomes  effective 
on  January  23, 1997. 

Issued  in  Renton,  Washington,  on 
December  2, 1996. 
Darrell  M.  PederaoB, 
Acting  Manager,  Transport  Airplane 
Directorate,  Aircraft  Certification  Service, 
(FR  Doc.  96-31112  Filed  12-18-96;  8:45  amj 
MUJNO  cooc  4tie-ts-u 
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action:  Final  rule. 


summary:  This  amendment  adopts  a 
new  airworthiness  directive  (AO), 
applicable  to  certain  Saab  Model  SAAB 
SF340A  and  SAAB  340B  series 
airplanes,  that  requires  inspections. to 
detect  damage  or  cracking  of  the 
forward  and  aft  attachment  lugs  of  the 
flap  fittings  at  wing  station  (WS)  123.38; 
an  inspection  to  verify  that  the  sizes  of 
the  holes  of  the  flap  fittings  are  within 
specified  limits  and  to  ensure  that  the 
swaged  bushings  are  not  loose;  and 
modification  of  the  flap  fittings.  This 
amendment  is  prompted  by  a  report  of 
jamming  of  a  flap  due  to  incorrect 
tolerances  of  the  flap-hinge  installation, 
which  caused  high  bearing  stress  on  the 
bushings  in  the  flap  fittings.  The  actions 
specified  by  this  AD  are  intended  to 
prevent  such  high  bearing  stress,  which 
could  result  in  wear  on  the  bushings, 
cracking  of  the  flap  Rttings,  and 
breakage  of  the  lugs;  these  conditions 
could  result  in  jamming  of  the  flaps  and 
consequent  reduced  controllability  of 
the  airplane. 
DATES:  Effective  January  27,  1997. 

The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  January  27, 
1997. 

ADDRESSES:  The  service  information 
refierenced  in  this  AD  may  be  obtained 
from  SAAB  Aircraft  AB,  SAAB  Aircraft 
Product  Support,  S-581.88,  Linkbping, 
Sweden.  This  information  may  be 
examined  at  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  Rules  Docket, 
1601  Lind  Avenue,  SW.,  Renton, 
Washington;  or  at  the  Office  of  the 
Federal  Register,  800  North  Capitol 
Street,  NW.,  suite  700.  Washington,  DC. 
FOR  FURTHER  INFORMATION  CONTACT: 
Ruth  Harder,  Aerospace  Engineer, 
Standardization  Branch,  ANM-113, 
FAA,  Transport  Airplane  Directorate, 
1601  Lind  Avenue,  SW.,  Renton, 
Washington  98055-4056;  telephone 
(206)  227-1721;  fax  (206)  227-1149. 
SUPRLBNENTARY  INFORMATION:  A 
proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  (14  CFR  part  39)  to 
include  an  airworthiness  directive  (AD) 
that  is  applicable  to  certain  Saab  Model 
SAAB  SF340A  and  SAAB  340B  series 
airplanes  was  published  in  the  Federal 
Register  on  September  11, 1996  (61  FR 
47831).  That  action  proposed  to  require 
repetitive  visual  inspections  to  detect 
damage  or  cracking  of  the  forward  and 
aft  attachment  lugs  of  the  flap  fittings  at 
wing  station  (WS)  123.38;  an  eventual 
inspection  to  verify  that  the  sizes  of  the 
inboard  and  outtxMrd  holes  (swaged 


bushings)  of  the  flap  fittings  are  within 
specified  limits  and  to  ensure  that  the 
swaged  bushings  are  not  loose;  and 
modification  of  the  flap  fittings. 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  No 
comments  were  submitted  in  response 
to  the  proposal  or  the  FAA's 
determination  of  the  cost  to  the  publia 

Concliuion 

The  FAA  has  determined  that  air 
safety  and  the  public  interest  require  the 
adoption  of  the  rule  as  proposed. 

Cost  Impact 

The  FAA  estimates  that  224  Saab 
Mddel  SAAB  SF340A  and  SAAB  340B 
series  airplanes  of  U.S.  registry  will  be 
affected  by  this  AD,  that  it  will  take 
approximately  1  work  hour  per  airplane 
to  accomplish  the  required  visual 
inspection,  and  that  the  average  labor 
rate  is  $60  per  work  hour.  Based  on 
these  figures,  the  cost  impact  of  the 
required  visual  inspection  on  U.S. 
operators  is  estimated  to  be  $13,440,  or 
$60  per  airplane. 

For  operators  required  to  accomplish 
Modification  2628— Fart  1,  the  FAA 
estimates  that  it  will  take  approximately 
30  work  hours  per  airplane  to 
accomplish  it,  at  an  average  labor  rate  of 
$60  per  work  hour.  Required  parts  will 
cost  $100  per  airplane.  Based  on  these 
figures,  the  cost  impact  of  Modification 
2628 — ^Part  1  on  U.S.  operators  is 
estimated  to  be  $1,900  per  airplane. 

For  operators  required  to  accoiTlplish 
Modification  2628— Part  2,  the  FAA 
estimates  that  it  will  take  approximately 
60  work  hours  per  airplane  to 
accomplish  it,  at  an  average  labor  rate  of 
$60  per  work  hour.  Required  parts  will 
cost  $100  per  airplane.  Based  on  these 
figures,  the  cost  impact  of  Modification 
2628 — Part  2  on  U.S.  operptora.is 
estimated  to  be  $3,700  per  airplane. 

For  operators  required  to  accomplish 
Modification  2628— Part  3,  the  FAA 
estimates  that  it  will  take  approximately 
96  work  hours  per  airplane  to 
accomplish  it,  at  an  average  labor  rate  of 
$60  per  work  hour.  Required  parts  will 
cost  $1,400  p>er  airplane.  Based  on  these 
figures,  the  cost  impact  of  Modification 
2628 — Part  3  on  U.S.  operators  is 
estimated  to  be  $7,160  per  airplane. 

The  cost  impact  figures  discussed 
above  are  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  requirements  of  this  AD  action,  and 
that  no  operator  would  accomplish 
those  actions  in  the  future  if  this  AD 
were  not  adopted.  » 


Regulatory  Impact 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  v^arrant  the  preparation 
of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26, 1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  from  the  Rules 
Docket  at  the  location  provided  imder 
the  caption  ADDRESSES. 

List  of  Subiects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety,  Incorporation  by  reference. 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39— AIRWORTIflNESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113.  44701. 

S  39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

96-25-06— SAAB  Aircraft  AB:  Amendment 
39-9848.  Docket  95-NM-201-AD. 

Applicability:  Model  SAAB  SF340A  series 
airplanes,  serial  numbers  004  through  159 
inclusive:  and  Model  SAAB  340B  series 
airplanes,  serial  numbers  160  through  379 
inclusive;  certificated  in  any  category. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
otherwise  modified,  altered,  or  repaired  in 
the  area  subject  to  the  requirements  of  this 
AD.  For  airplanes  that  have  been  modified, 
altered,  or  repaired  so  that  the  performance 
of  the  requirements  of  this  AD  is  affected,  the 
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owner/operatcK'  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (c)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  efEsct  of  the  modification,  alteration,  m 
rejiair  on  the  unsafe  condition  addressed  by 
this  AD;  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  high  bearing  stress  on  the 
bushings  in  the  flap  fittings,  which  could 
result  in  jamming  of  the  flaps  and  consequent 
reduced  controllability  of  the  airplane, 
accomplish  the  following: 

(a)  Within  800  hours  time-in-service  after 
the  effective  date  of  this  AD:  Perfbim  a  visual 
inspection  to  detect  damage  or  cracking  of 
the  forward  and  aft  attachment  liigs  of  the 
flap  fittings  at  wing  station  CWS)  123.38,  in 
accordance  with  Saab  Service  Bulletin  SAAB 
340-57-027,  Revision  01,  dated  June  30, 
1995. 

(1)  If  no  cracking  or  damage  is  found,  and 
the  flap  fittings  have  not  been  modified  or 
replaced,  repeat  the  visual  inspection 
thereafter  at  intervals  not  to  exceed  800  hours 
time- in-service. 

(2)  If  any  cracking  is  found,  prior  to  further 
flight,  replace  the  flap  fittings  with  new 
improved  flap  fittings,  and  install  improved 
bushings,  in  sccordanoe  with  the 
Accomplishment  Instructions  (Modification 
2628 — Part  3)  of  the  service  bulletin.  After 
this  modification  is  accomplished,  no  further 
action  is  required  by  this  paragraph. 

(b)  Within  4,500  hours  time-in-service  after 
the  effective  date  of  this  AD,  perform  an 
inspection  to  determine  the  size  of  the 
inboard  and  outboard  holes  (swaged 
bushings)  of  the  flap  fittings,  and  to  detect 
loose  swaged  bushings,  in  accordance  with 
Saab  Service  Bulletin  SAAB  340-57-027, 
Revision  01,  dated  June  30, 1995. 

(1)  If  the  sizes  of  the  holes  are  within  the 
limits  sfiecified  in  the  service  bulletin,  and 
if  no  loose  swaged  bushings  are  found,  prior 
to  further  flight,  install  improved  bushings  in 
accordance  with  the  Accomplishment 
Instructions  (Modification  2628 — Part  1)  of 
the  service  bulletin.  After  this  modification  is 
accomplished,  no  further  action  is  required 
by  this  AD. 

(2)  If  the  size  of  any  hole  is  outside  the 
limits  specified  in  the  service  bulletin,  or  if 
any  loose  swaged  bushing  is  found,  prior  to 
further  flight,  install  oversize  bushings  in  the 
flap  fittings,  and  install  improved  bushings, 
in  accordance  with  the  Accomplishment 
Instructions  (Modification  2628 — ^Part  2)  of 
the  service  bulletin.  After  this  modification  is 
accomplished,  no  further  action  is  required 
by  this  AD. 

(c)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  Manager, 
Standardization  Branch,  ANM-113,  FAA, 
Transport  Airplane  Directorate.  Opterators 
shall  submit  their  requests  through  an 
appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  Standardization 
Branch,  ANM-113.  "     :, 

Note  2:  Information  concerning  the     :  * 
existence  of  approved  alternative  methods  of 


compliance  with  this  AD,  if  any,  may  be 
obtained  from  th^  Standardization  Branch, 
ANM-113. 

(d)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  2}. 199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

(e)  The  inspections,  replacement,  and 
installations  shall  be  done  in  accordance 
with  Saab  Service  Bulletin  SAAB  340-57- 
027,  Revision  01,  dated  June  30, 1995.  This 
incorporation  by  reference  was  approved  by 
the  Director  of  the  Federal  Register  in 
accordance  with  5  U.S.C  S52(a)  and  1  CFR 
part  51.  Copies  may  be  obtained  from  SAAB 
Aircraft  AB,  SAAB  Aircraft  Product  Support, 
S-581.88,  Linkoping,  Sweden.  Copies  may  be 
inspected  at  the  FAA,  Transport  Airplane 
Directorate,  1601  Lind  Avenue,  SW.,  Renton. 
Washington;  or  at  the  Office  of  the  Federal 
Register,  800  North  Capitol  Street,  NW.,  suite 
700,  Washington.  DC 

(f)  This  amendment  becomes  effective  on 
January  27, 1997. 

Issued  in  Renton,  Washington,  on 
December  2, 1996. 

DutbU  M.  PBderaoD,  * 

Acting  Manager,  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 
[FR  Doc.  96-31111  Filed  12-18-96;  8:45  am) 
BUMQ  COW  4ttft-U-U 


14CFRPart39 

[Dockat  No.  96-NM-164-AD;  Amendmant 
39-0849;  AD  96-^25-07] 

RtN2120-AA64 

Airworthiness  Directives;  Alrtxis 
Industrie  Model  A320  Series  Airplanes 

agency:  Federal  Aviation 
Administration,  DOT. 
action:  Final  rule. 

SUMMARY:  This  amendment  supersedes 
an  existing  airworthiness  directive  (AD), 
applicable  to  certain  Airbus  Model 
A320  series  airplanes,  that  currently 
requires  repetitive  visual  inspections 
and  end-float  checks  of  the  ram  air 
turbine  (RAT),  and  replacement  of  the 
RAT,  if  necessary.  This  amendment 
requires  installation  of  a  modified  RAT, 
which  constitutes  terminating  action  for 
the  ctirrently  required  inspections.  This 
amendment  is  prompted  by  the 
development  of  a  modification  of  the 
RAT  that  positively  addresses  the 
unsafe  condition.  The  actions  specified 
by  this  AD  are  intended  to  prevent  the 
RAT  from  breaking  away  from  its 
support  leg,  which  could  damage  the 
airplane  structtire  and  systems,  and 
could  injure  groimd  personnel. 
DATES:  Effective  January  27, 1997.  The 
inporporation  by  reference  of  Airbus 
Service  Bulletin  A320-29-1065,^  dated 
February  28, 1995,  as  listed  in  the 


regulations,  is  approved  by  the  Director 
of  the  Federal  Register  as  of  January  27, 
1997. 

The  incorporation  by  reference  of 
Airbus  Industrie  Service  Bulletin  A320- 
29-1061.  dated  April  13, 1993,  as  listed 
in  the  regulations,  was  approved 
previously  by  the  Director  of  the  Federal 
Register  as  of  March  3, 1994  (59  FR 
4562,  February  1, 1994). 

ADDRESSES:  The  service  information 
referenced  in  this  AD  may  be  obtained 
from  Airbus  hidustrie,  1  Rond  Point 
Maurice  Bellonte,  31707  Blagnac  Cedex, 
France.  This  information  may  be 
examined  at  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  Rules  Docket, 
1601  Lind  Avenue,  SW.,  Renton, 
Washington;  or  at  the  Office  of  the 
Federal  Register  800  North  Capitol 
Street,  NW.,  suite  700,  Washington,  DC. 

FOR  FURTHER  MFORMATKIN  CONTACT: 
Charles  Huber,  Aerospace  Engineer, 
Standardization  Branch,  ANM-113, 
FAA,  Transport  Airplane  Directorate, 
1601  Lind  Avenue,  SW.,  Renton. 
Washington  98055-4056;  telephone 
(206)  227-2589;  fax  (206)  227-1149. 

SUPPLEMENTARY  INFORMATION:  A 
proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  (14  CFR  part  39) 
by  superseding  AD  94-01-11, 
amendment  39-8793  (59  FR  4562. 
February  1. 1994).  which  is  applicable 
to  certain  Airbus  Model  A320  series 
airplanes,  was  published  in  the  Federal 
Register  on  September  11, 1996  (61  FR 
47829).  The  action  proposed  to  reqtiire 
to  continue  to  require  repetitive  visual 
inspections  and  end-float  checks  of  the 
ram  air  turbine  (RAT),  and  replacement 
of  the  RAT,  if  necessary.  The  action  also 
proposed  to  require  the  installation  of 
the  new  modified  RAT  (Modification 
24701)  as  terminating  action  for  the 
repetitive  inspections.  In  addition,  the 
action  proposed  to  limit  the 
applicability  of  the  AD  to  only  airplanes 
on  which  Modification  24701  has  not 
been  installed. 

Interested  pwrsons  have  been  afforded 
an  opporttmity  to  participate  in  the 
making  of  this  amendment.  Due 
consideration  has  been  given  to  the  two 
comments  received. 

Both  commenters  support  the 
proposed  rule. 

Conclusion 

After  careful  review  of  the  available 
date,  including  the  comments  noted 
above,  the  FAA  has  determined  that  air 
safety  and  the  public  interest  require  the 
adoption  of  the  nile  as  proposed. 
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Cost  Impact 

There  are  approximately  94  Airbus 
Model  A320  series  airplanes  of  U.S. 
registry  that  will  be  affected  by  this  AD. 

The  inspections/checks  that  are 
currently  required  by  AD  94-01-11  take 
approximately  1  work  hour  per  airplane 
to  accomplish,  at  an  average  labor  rate 
of  $60  per  work  hour.  Based  on  these 
flgures,  the  cost  impact  on  U.S. 
operators  of  the  current  inspection/ 
check  requirement  is  estimated  to  be 
$5,640,  or  $60  per  airplane,  per 
inspection/check. 

"Hie  terminating  modification  that  is 
required  in  this  AD  action  will  take 
approximately  74  work  hours  per 
airplane  to  accomplish,  at  an  average 
labor  rate  of  $60  per  work  hour. 
Required  parts  will  be  provided  by  the 
manufacturer  at  no  cost  to  operators. 
Based  on  these  figures,  tie  cost  impact 
on  U.S.  operators  of  the  modification 
requirement  of  this  AD  is  estimated  to 
be  $417,360,  or  $4,440  per  airplane. 

The  cost  impact  figures  discussed 
above  are  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  requirements  of  this  AD  action,  and 
that  no  operator  would  accomplish  , 
those  actions  in  the  future  if  this  AD 
were  not  adopted. 

Regnlatory  Impact 

The  regulations  adopted  herein  will 
not  have  substantial  direct  e%cts  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

For  the  reasons  discussed  above.  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR 11034,  February  26, 1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
under  tiie  criteria  of  the  Regulatory 
Flexibility  Act.  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  from  the  Rules 
Docket  at  the  location  provided  under 
the  caption  ADDRESSES. 

List  of  Subiects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Incorporation  by  reference. 
Safety. 


Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39— AIRWORTHINESS         ,." 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

AntfaiMity:  49  U.S.C.  106(g}.  40113, 44701. 

139.13    [Amended 

2.  Section  39.13  is  amended  by 
removing  amendment  39-8793  (59  FR 
4562,  February  1, 1994),  and  by  adding 
a  new  airworthiness  directive  (AD), 
amendment  39-9849,  to  read  as  follows: 

96-25-07    Aiilins  Industris:  Amendment 
39-9S49.  Docket  96-NM-164-A0. 
Supersedes  AD  94-01-11,  Amendment 
39-8793. 
ApplicabUity:  Model  A320-111,  -211, 
-212,  -214,  -231,  and  -232  series  airplanes; 
on  which  Airbus  Industrie  Modification 
24701  (as  described  in  Airbus  Service 
Bulletin  A32O-29-1065,  dated  February  28, 
1995)  has  not  been  installed;  certificated  in 
any  category. 

N«lB  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
otherwise  moidified,  altered,  or  repaired  in 
the  area  subject  to  the  requirements  of  this 
AD.  For  airplanes  that  have  been  modified, 
altered,  or  repaired  so  that  the  performance 
of  the  requirements  of  this  AD  is  afiiacted,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (e)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafie  condition  addressed  \sy 
this  AD;  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  the  ram  air  turbine  (RAT)  from 
breaking  away  from  its  supp>ort  leg,  which 
could  damage  the  airplane  structure  and 
systems,  and  could  injure  gfound  personnel, 
accomplish  the  following: 

(a)  Perform  a  detailed  visual  inspection 
and  an  end-float  check  of  the  RAT  between 
turbine  and  leg,  in  accordance  with  AirtHis 
Industrie  Service  Bulletin  A320-29-1061, 
dated  April  13, 1993.  at  the  earliest  of  the 
times  specified  in  paragraph  (a)(1),  (a)(2),  or 
(a)(3)  of  this  AD: 

(1)  Wittiin  the  next  450  flight  hours  after 
March  3, 1994  (the  effective  date  of  AD  94- 
01-11.  amendment  39-8793);  or 

(2)  Before  and  after  the  first  functional 
ground  check  of  the  RAT  that  is  performed 
after  March  3, 1994;  or 

(3)  After  the  first  in-flight  deployment  of 
the  RAT  that  occurs  after  March  3, 1994. 

(b)  If  no  discrepancy  is  detected,  repeat  the 
detailed  visual  inspection  and  the  end-float 


chock  after  each  functional  ground  chock  of 
the  RAT.  and  after  each  in-flight  deplQ|yment 
of  the  RAT. 

Nate  2:  Airbus  Industrie  Service  Bulletin 
A320-29-1061,  dated  April  13, 1993, 
references  Dowty  Aerospace  Service  Bulletin 
600-29-171,  dated  January  4, 1993.  which 
provides  specific  descriptions  of  the 
discrepancies  in  paragraph  2  of  that  service 
bulletin. 

Note  3:  The  discrepancies  that  are 
addressed  in  this  AD  can  only  occur  during 
use  of  the  RAT.  and  not  during  stowage  of 
the  RAT;  therefore,  it  is  not  necessary  to 
perform  the  repetitive  ins[>ection8  and  end- 
float  checks  before  each  functional  ground 
check  of  the  RAT  if  the  RAT  has  not  been 
used  since  the  preceding  inspection. 

(c)  If  any  discrepancy  is  detected  as  a  result' 
of  any  detailed  visual  inspection  required  by 
this  AD.  prior  to  further  flight,  accomplish 
the  requirements  of  either  paragraph  (c)(1)  or 
(cK2)  of  this  AD. 

(1)  Replace  the  RAT  in  accordance  with 
Airinis  Industrie  Service  Bulletin  A320-29- 
1061,  dated  April  13, 1993;  and  after 
replacement,  repeat  the  detailed  visual 
inspection  and  the  end-float  check  required 
by  paragraph  (a)  of  this  AD.  Thereafter, 
repeat  the  detailed  visual  inspection  and  the 
end-float  check  after  each  functional  ground 
check  of  the  RAT,  and  after  eadi  in-flight 
deployment  of  the  RAT.  Or 

(2)  Install  a  new  modified  RAT 
(Modification  24701)  in  accordance  with  - 
Airbus  Service  Bulletin  A320-29-1065, 
dated  February  28, 1995.  Installation  of  this 
modification  constitutes  terminating  action 
for  the  refwtitive  visual  inspections  and  end- 
float  checlcs  required  by  this  AD. 

(d)  Within  2  years  after  the  effective  data 
of  this  AD,  install  a  new  modified  RAT 
(Modification  24701)  in  accordance  with 
Airbus  Service  Bulletin  A32O-29-1065, 
dated  February  28, 1995.  Installation  of  this 
modification  constitutes  terminating  action 
for  the  repetitive  visual  inspections  and  end- 
float  checks  required  by  this  AD. 

(e)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  Manager, 
Standardization  Branch,  ANM-113.  FAA, 
Transport  Airplane  Directorate.  Operators 
shall  submit  their  requests  through  an 
appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager.  Standardization 
Branch.  ANM-113. 

Note  4:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Standardization  Branch, 
ANM-113. 

(fl  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

(g)  The  actions  shall  be  done  hi  accordance 
with  Airbus  Industrie  Service  Bulletin  A320- 
29-1061,  dated  April  13, 1993.  and  Airbus 
Service  Bulletin  A320-29-1065.  dated 
February  28. 1995.  The  incorporation  by 
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reference  of  Airbus  Service  Bulletin  A320- 
29-1065.  dated  February  28. 1995,  is 
approved  by  the  Director  of  the  Federal 
Roister  in  accordance  with  5  U.S.C  552(a) 
and  1  CFR  part  51.  The  incorporation  by 
reference  of  Aiifous  Industrie  Service  Bulletin 
A320-29-1061.  dated  April  13. 1993,  was 
approved  previously  by  the  Director  of  the 
Federal  Register  in  accordance  with  5  U.S.C 
552(a)  and  1  CFR  part  51  as  of  March  3, 1994 
(59  FR  4562,  February  1, 1994).  Copies  may 
be  obtained  from  Airbus  Industrie,  1  Rond 
Point  Maurice  Bellonte.  31707  Blagnac 
Cedex,  France.  Copies  may  be  inspected  at 
the  FAA,  Transport  Airplane  Directorate, 
1601  Und  Avenue.  SW.,  Renton, 
Washington;  or  at  the  Office  of  the  Federal 
Register,  800  North  Capitol  Street.  NW.,  suite 
700,  Washington.  DC. 

(h)  This  amendment  becomes  effective  on 
January  27, 1997. 

Issued  in  Renton,  Washington,  on 
December  2, 19|96. 
Darrell  M.  Pederson, 
ActingManager,  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 
[FR  Doc.  96-^31110  Filed  12-lft-96;  8:45  am] 

■ILUNO  CODE  4*10-13-U 


14CFRPart39 

[Docket  No.  96  WM  248  AD;  Amendmont 
39-0838:  AD  M-24-14] 

FUN  2120-nAA64 

Ainrvorthiness  Directives;  Lockheed 
Model  382  Series  Airplanes 

agency:  Federal  Aviation        ^. 
Administration.  DOT.  ^    ^. 

action:  Final  rule. 

summary:  This  amendment  adopts  a 
new  airworthiness  directive  (AD), 
appUcable  to  all  Lockheed  Model  382 
series  airplanes,  that  reqtiiies  that  all 
lanHing  gear  brakes  be  inspected  for 
wear  and  replaced  if  the  wear  limits 
prescribed  in  this  AD  are  not  met,  and 
that  the  new  landing  gear  brake  wear 
limits  be  incorporated  into  the  FAA- 
approved  maintenance  inspection 
program.  This  amendment  is  prompted 
by  an  accident  in  which  a  transport 
category  airplane  executed  a  rejected 
takeoff  (RTO)  and  was  unable  to  stop  on 
the  runway  due  to  worn  brakes;  and  the 
subsequent  review  of  allowable  brake 
wear  limits  for  all  transport  category 
airplanes.  The  actions  specified  by  this 
AD  are  intended  to  prevent  loss  of  l»ake 
effectiveness  during  a  high  energy  RTO. 
DATES:  Effective  January  27. 1997.  The 
incorporation  by  reference  of  certain    ■ 
pubUcations  listed  in  the  regulations  is 
approved  by  the  Director  of  the  Federal 
Register  as  of  January  27, 1997. 
ADDRESSES:  The  service  information 
referenced  in  this  AD  may  be  obtained 
from  Lockheed  Aeronautical  Systems 


Support  Company  (LASSC),  Field 
Support  Deputment,  Dept.  693,  2k>ne 
0755,  2251  Lake  Park  Drive,  Smyrna, 
Georgia  30080.  This  information  may  be 
examined  at  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  Rules  Docket, 
1601  Lind  Avenue,  SW.,  Renton, 
Washington;  or  at  the  FAA,  Small 
Airplane  Directorate,  Atlanta  Aircraft 
Certification  Office,  Campus  Building, 
1701  Columbia  Avenue,  Suite  2-160, 
College  Park,  Georgia  30337-2748;  or  at 
the  Office  of  the  Federal  Register,  800 
North  Capitol  Street,  NW.,  suite  700, 
Washington,  DC. 

FOR  FURTHER  INFORMATION  CONTACT: 
Thomas  Peters,  Aerospace  Engineer. 
Flight  Test  Branch,  ACE-116A,  FAA, 
Small  Airplane  Directorate.  Atlanta 
Aircraft  Certification  Office.  Campus 
Building,  1701  Columbia  Avenue,  Suite 
2-160,  College  Park,  Geoigia  30337- 
2748;  telephone  (404)  305-7367;  fax 
(404) 305-7348. 
SUPPLEMENTARY  INFORMATKM:  A 
proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  (14  CFR  part  39)  to 
include  an  airworthiness  directive  (AD) 
that  is  applicable  to  all  Lockheed  Model 
382  series  airplanes  was  published  in 
the  Federal  Register  on  August  6, 1996 
(61  FR  40762).  That  action  proposed  to 
require  (1)' inspection  of  the  main 
landing  gear  brakes,  having  part  number 
9560685,  for  wear,  an^  replacement  if 
the  new  wear  limits  are  not  met;  and  (2) 
incorporation  of  specified  maximum 
wear  limits  into  the  FAA-approved 
maintenance  inspection  program. 

Interested  persons  have  been  afforded 
an  opportimity  to  participate  in  the 
making  of  this  amendment.  Due 
consideration  has  been  given  to  the 
single  comment  received. 

The  commenter  supports  the 
proposed  rule. 

Conclusion 

After  careful  review  of  the  available 
data,  including  the  comment  noted 
above,  the  FAA  has  determined  that  air 
safety  and  the  public  interest  require  the 
adoption  of  the  rule  as  proposed. 

Cost  Impact 

There  are  approximately  112 
Lockheed  Model  382  series  airplanes  of 
the  affected  design  in  the  worldwide 
fleet,  llie  FAA  estimates  that  18 
airplanes  of  U.S.  registry  will  be  affected 
by  this  AD,  that  it  will  take 
approximately  1  work  hour  per  airplane 
to  accomplish  the  required  actions,  and 
that  the  avoage  labor  rate  is  $60  per 
work  hour.  The  cost  of  parts  to 
accomplish  the  change  (cost  resulting 
from  the  requirement  to  change  the 


brakes  before  they  are  worn  to  their 
previously  approved  limits  for  a  one- 
time change)  is  estimated  to  be  $4,800 
per  airplane.  Based  on  these  figures,  the 
cost  impact  of  the  AD  on  U.S.  operators 
is  estimated  to  be  $87,480,  or  $4,860  per 
airplane. 

The  cost  impact  figure  discussed 
above  is  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  requirements  of  this  AD  action,  and 
that  no  operator  would  accomplish 
those  actions  in  the  future  if  this  AD 
were  not  adopted. 

Regulatory  Impact 

The  regulations  adopted  herein  will  - 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  govenunent  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  imder 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26, 1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory  ' 
Flexibility  Act  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  from  the  Rules 
Docket  at  the  location  provided  under 
the  caption  ADDRESSES. 

List  of  Subiects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Incorporation  by  reference. 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regtilations  (14  CFR 
part  39)  as  follows: 

PART  30— AIRWORTHINESS 
OIRECnVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C  106(g),  40113,  44701. 
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2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 

directive:  

9ft-a4-14  LOCKHEED:  Amendment  39-9838. 
Docket  95-NM-248-AD. 

AppHcability:  All  Model  382  series 
airplanes,  certificated  in  any  category. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subiect  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
rspaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (b)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafie  condition  addressed  by 
this  AD;  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  loss  of  brake  effectiveness 
during  a  high  energy  rejected  takeoff  (RTO), 
accomplish  the  following: 

(a)  Within  180  days  after  the  effective  date 
of  this  AD,  accomplish  the  requirements  of 
paragraphs  (a)(1)  and  (a)(2)  of  this  AD. 

(1)  Inspect  the  main  landing  gear  brakes 
having  the  brake  part  number  listed  below  for 
wear,  in  accordance  with  Hercules  Alert 
Service  Bulletin  A382-32-47,  dated  Marck  1, 
1995.  Any  brake  worn  more  than  the 
maximum  wear  limit  specified  below  must 
be  replaced,  prior  to  further  flight,  with  a 
brake  within  that  limit,  in  accordance  with 
the  alert  service  bulletin. 


Bratte  manuiacturer 

5.-ake 
part  No. 

Maximum 

wear  limit 

(inches) 

Hercules 

9560685 

0.359 

(2)  Incorporate  into  the  FAA-approved 
maintenance  inspection  program  the 
maximum  brake  wear  limits  sp>ecified  in 
paragraph  (a)(1)  of  this  AD. 

(b)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  Atlanta 
Aircraft  Certification  Office  (AGO),  FAA, 
Small  Airplane  Directorate.  Operators  shall 
submit  their  requests  through  an  appropriate 
FAA  Principal  Maintenance  Inspector,  who 
may  add  comrhents  and  then  send  it  to  the 
Manager,  Atlanta  ACO. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  metliods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Atlanta  ACO. 

(c)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

(d)  The  inspection  shall  be  done  in 
accordance  with  Hercules  Alert  Service 


Bulletin  A382-32-47.  dated  March  1, 1995. 
This  incorporation  by  reference  was 
approved  by  the  Director  of  the  Federal 
Register  in  accordance  with  5  U.S.C  552(a) 
and  1  CFR  part  51.  Copies  may  be  obtained 
from  Lockheed  Aeronautical  Systems 
•  Support  Company  (LASSC),  Field  Support 
Department,  Dept.  693.  Zone  0755,  2251  Lake 
Park  Drive,  Smyrrta.  Georgia  30080.  Copies 
may  be  inspected  at  the  FAA.  Transport 
Airplane  Directorate,  1601  Lind  Avenue, 
SW.,  Renton,  Washington;  or  at  the  FAA, 
Atlanta  Aircraft  Certification  Office,  Small 
Airplane  Directorate,  Campus  Building,  1701 
Columbia  Avenue,  Suite  2-160,  College  Park, 
Georgia;  or  at  the  Office  of  the  Federal 
Register.  800  North  Capitol  Street,  NW.,  suite 
700,  Washington,  DC 

(e)  This  amendment  becomes  effective  on 
January  27, 1997. 

Issued  in  Renton,  Washington,  on 
November  22, 1996. 
Denell  M.  Pedersoa.         '    ' ' 
Acting  Manager,  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 
(PR  Doc  96-30567  Filed  12-18-96;  8:45  am) 

aUJNQ  COM  4ei«-1S-P 


14  CFR  Part  39 

(Dociwt  Na  96-NM-2ea-AO;  AiMndnwnt 
39-0860;  AO  96-24-10] 

RIN  2120-AA64 

Airworthiness  Oirectivos;  Fdkker 
Model  F28  Mark  0070  and  0100  SmIm 
Airplanes  « 

agency:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Final  rule;  request  for 
comments. 

SUMMARY:  This  document  publishes  in 
the  Federal  Register  an  amendment 
adopting  airworthiness  directive  (AD) 
96-24-10  that  was  sent  previously  to  all 
known  U.S.  owners  and  of>erators  of 
Fokker  Model  F28  Mark  0070  and  0100 
series  airplanes  by  individual  notices. 
This  amendment  supersedes  an  existing 
AD,  but  retains  the  requirement  of  that 
AD  to  incorporate  a  revision  to  the 
Airplane  Flight  Manual  that  will  enable 
the  flightcrew  to  determine  if  the  thrust 
reversers  are  properly  stowed  and 
locked  prior  to  take-off.  This  new  AD 
also  requires  a  new  revision  to  the 
maintenance  program  to  incorporate 
certain  instructions  related  to  checks  of 
the  thrust  reverser  system.  This  new  AD 
allows  dispatch  of  the  airplane,  imder 
certain  conditions,  with  both  thrust 
reversers  inoperative.  This  action  is 
prompted  by  resuhs  of  a  review,  which 
indicated  that  a  potential  latent  failure 
of  the  secondary  lock  switch  1  of  the 
thrust  reverser  system  in  the  open 
position  may  occur,  in  addition  to  the 
potential  failure  of  the  secondary  lock 


relay  1  in  the  energized  position,  which 
was  addressed  by  the  existing  AD.  The 
aciions  specified  by  this  AD  are 
intended  to  prevent  such  failures,  which 
could  result  in  reduced  {>rotection 
against  inadvertent  deployment  of  the 
thrust  reversers  during  flight. 

DATES:  Effective  December  24, 1996.  to 
all  persons  except  those  persons  to 
whom  it  was  made  immediately 
efiisctive  by  emergency  AD  96-24-10, 
issued  on  November  19,  1996,  which 
contained  the  requirements  of  this 
amendment. 

The  incor{>oration  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  December 
24. 1996. 

Comments  for  inclusion  in  the  Rules 
Docket  must  be  received  on  or  before 
February  18. 1997. 
ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  ANM-103, 
Attention:  Rules  Docket  No.  96-NlA- 
268-AD,  1601  Lind  Avenue,  SW., 
Renton,  Washington  98055-4056. 

The  applicable  service  information 
may  be  obtained  from  Fokker  Aircraft 
USA,  Inc.,  1199  North  Fairfax  Street, 
Alexandria,  Virginia  22314.  This 
information  may  be  examined  at  the 
FAA.  Transport  Airplane  Directorate, 
1601  Lind  Avenue,  SW.,  Renton, 
Washington;  or  at  the  Office  of  the 
Federal  Register,  800  North  Capitol 
Street,  NW..  suite  700,  Washington.  DC. 

FOR  FURTHER  INFORMATION  CONTACT:  Tim 
EhiUn,  Aerospace  Engineer, 
Standardization  Branch,  ANM-113, 
FAA,  Transport  Airplane  Directorate, 
1601  Lind  Avenue,  SW.,  Renton, 
Washington  98055-4056;  telephone 
(206)  227-2141;  fax  (206)  227-1149. 
SUPPI-BilBITARY  MFORIMATION:  On 
November  8, 1996,  the  FAA  issued  AD 
96-23-16,  amendment  39-9825  (61  FR 
5887,  November  20, 1996),  applicable  to 
all  Fokker  Model  F28  Mark  0070  and 
0100  series  airplanes.  That  AD: 

1.  Requires  a  revision  to  the  Airplane 
Flight  Manual  (AFM)  to  include 
information  that  will  enable  the 
flightcrew  to  determine  if  the  thrust 
reversers  are  properly  stowed  and 
locked  prior  to  take-off; 

2.  Provides  for  dispatch  of  the 
airplane  with  both  autothrottle  channels 
inoperative,  provided  that  both  thrust 
reversers  are  deactivated  and  secured  in 
the  stowed  position,  and  no  operations 
are  conducted  that  are  predicated  on 
thrust  reverser  operation;  and 

3.  Requires  revising  the  maintenance 
program  to  provide  instructions  to 
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correct  malfunctions  of  the  thrust 
reverser  system. 

The  requirements  of  that  AD  were 
intended  to  prevent  an  unannunciated 
bilure  of  the  secondary  lock  relay  1  of 
the  thrust  reversers,  which  could  result 
in  reduced  protection  against 
inadvertent  deployment  of  the  thrust 
reversers  during  flight. 

Actions  Since  Issuance  of  Prerkms  AD 

Since  the  issuance  of  AD  96-23-16, 
the  Rijksluchtvaartdienst  (RLD),  which 
is  the  airworthiness  authority  for  the 
Netherlands,  advises  that  Fokker  has 
conducted  an  additional  review  and 
safety  assessment  of  the  thrust  reverser 
control  and  indication  system.  The 
results  of  this  review  indicate  that  a 
potential  latent  fiailure  of  the  secondary 
lock  switch  1  in  the  open  position  may 
occur,  this  is  in  addition  to  the  potential 
failure  of  the  secondary  lock  relay  1  in 
the  energized  position,  which  was 
addressed  by  AD  96-23-16. 

Failure  of  the  secondary  lock  switch 
1  in  the  open  position  could  prevent  or 
block  the  automatic  signal  to  command 
the  thrust  reversers  to  the  stow  position 
when  an  uncommanded  movement  of 
the  secondary  lock  actuator  occiuv. 

Explanation  of  Relevant  Service 
Infonnation 

Fokker  has  issued  All  Operator 
Message  TS96.67591,  dated  November 
14, 1996,  including  Appendix  1  and 
Appendix  2.  Among  other  things,  the 
All  Operator  Message  describes 
procedures  for  performing  a  daily  check 
to  detect  a  latent  failure  of  the 
secondary  lock  switch  1. 
Accomplishment  of  these  actions  will 

!>revent  a  latent  failure  of  the  secondary 
ock  switch  1.  The  RLX)  classified  the 
All  Operator  Message  as  mandatory  and 
issued  Netherlands  airworthiness 
directive  (BLA)  1996-138/2  (A),  dated 
November  15, 1996,  in  order  to  assure 
the  continued  airworthiness  of  these 
airplanes  in  the  Netherlands. 

FAA's  Conclusions 

These  airplanes  model  are 
manufactured  in  the  Netherlands  and 
are  type  certificated  for  operation  in  the 
United  States  under  the  provisions  of 
section  21.29  of  the  Federal  Aviation 
Regulations  (14  CFR  21.29)  and  the 
applicable  bilateral  airworthiness 
agreement.  Pursuant  to  this  bilateral 
airworthiness  agreement,  the  RLD  has 
kept  the  FAA  informed  of  the  situation 
described  above.  The  FAA  has 
examined  the  findings  of  the  RLD, 
reviewed  all  available  information,  and 
determined  that  AD  action  is  necessary 
for  products  of  this  type  design  that  are 


certificated  for  operation  in  the  United 
States. 

Explanation  of  the  Reqninmenta  of  the 
Role 

Since  the  unsafe  condition  described 
is  likely  to  exist  or  develop  on  other 
airplanes  of  the  same  type  design 
registered  in  the  United  States,  the  FAA 
issued  emergency  AD  96-24-10  to 
prevent  failure  of  the  secondary  lock 
relay  1  of  the  thrust  reversers  in  the 
energized  position  and  seccmdary  lock 
switch  1  in  the  open  position,  which 
could  result  in  reduced  protection 
against  inadvertent  deployment  of  the 
thrust  reversers  during  flight.  The  new 
AD  supersedes  AD  96-23-16,  but 
continues  to  require  a  revision  to  the 
Limitations  Section  of  the  FAA- 
approved  AFM  to  enable  the  flightcrew 
to  determine  if  the  thrust  reversers  are 
properly  stowed  and  locked  prior  to 
takeoff  by  monitoring  proper 
engagement  of  the  autothrottle  system 
(ATS).  This  new  AD  allows  dispatch  of 
the  airplane  with  both  thrust  reversers 
inoperative,  provided  they  are 
deactivated  and  secured  in  the  stowed 
position,  and  no  operations  are 
conducted  that  are  predicated  on  thrust 
reverser  operation.  In  addition,  the  new 
AD  requires  a  new  revision  to  the  FAA- 
approved  maintenance  program  to 
incorporate  instructions  to  correct 
malfunctions  of  the  secondary  lode  relay 
1  of  the  thrust  reversers  found  during 
the  operational  tests;  to  perform  a  daily 
check  to  detect  latent  failure  of  the 
secondary  lock  switch  1;  and  to  take 
corrective  actions,  if  necessary.  The 
revision  to  the  maintenance  program  is 
required  to  be  accomplished  in 
accordance  with  Appendix  2  of  the  All 
Operator-Message  previously  described. 

Since  it  was  foimd  that  immediate 
corrective  action  was  required,  notice 
and  opportunity  for  prior  public 
comment  thereon  were  impracticable 
and  contrary  to  the  public  interest,  and 
good  cause  existed  to  make  the  AD 
effective  immediately  by  individual 
notices  issued  on  November  19, 1996,  to 
all  known  U.S.  owners  and  operators  of 
Fokker  Model  F28  Mark  0070  and  0100 
series  airplanes.  These  conditions  still 
exist,  and  the  AD  is  hereby  published  in 
the  Feda>al  Register  as  an  amendment 
to  section  39.13  of  the  Federal  Aviation 
Regulations  (14  CFR  39.13)  to  make  it 
effective  as  to  all  persons. 

Interim  Action 

This  AD  isTX>nsidered  tobe  interim 
action  until  Bnal  action  is  identified,  at 
which  time  the  FAA  may  consider 
further  rulemaking. 


Difiarences  Between  This  AD  and  the 
Related  Netherlands  BLA 

This  AD  differs  from  the  Netherlands 
airworthiness  directive  (BLA)  1996- 
138/2  (A),  in  the  following  respects: 

1.  This  AD  allows  dispatch  with  both 
thrust  reversers  inoperative,  provided 
they  are  deactivated  and  stowed,  and  no 
operations  are  conducted  that  are 
predicated  on  thrust  reyersCT  operation: 
whereas,  the  Dutch  airworthiness 
directive  does  not  address  this  issue. 
The  FAA-approved  Master  Minimum 
Equipment  List  (MMEL)  only  allows  one 
thrust  reverser  to  be  inoperative; 
whereas,  the  Dutch  MMEL  allows  both 
thrust  reversers  to  be  inoperative. 
TTierefore.  the  FAA  finds  that  the  AD 
must  include  provisions  for  dispatch  of 
the  airplane  with  both  thrust  reversers 
deactivated  and  stowed. 

2.  The  AD  does  not  allow  both 
autothrottle  channels  to  be  inoperative; 
whereas,  the  Dutch  airworthiness 
directive  does  permit  this  option,  albeit 
with  certain  restrictions.  The  FAA- 
approved  MMEL  allows  only  one 
autothrottle  to  be  inoperative.  The  FAA 
finds  no  safety-related  reason  to  change 
this  requirement. 

3.  Hie  AD  does  not  allow  dispatch  of 
the  airplane  with  an  inoperative  thrust 
reverser  indication  and  alerting  system, 
which  is  consistent  with  the  FAA- 
approved  MMEL.  Hie  Dutch 
airworthiness  directive  removes  this 
provision  from  the  Dutch  MMEL. 

Conunents  Invited 

Although  this  action  is  in  the  form  of 
a  final  rule  that  involves  requirements 
aniscting  flight  safety  and,  thus,  was  not 
preceded  by  notice  and  an  opportunity 
for  public  comment,  comments  are 
invited  on  this  rule.  Interested  persons 
are  invited  to  comment  on  this  rule  by 
submitting  such  written  data,  views,  or 
arguments  as  they  may  desire. 
Communications  shall  identify  the 
Rules  Docket  number  and  be  submitted 
in  triplicate  to  the  address  specified 
under  the  caption  AOOREBSES.  All 
commimications  received  on  or  befne 
the  closing  date  for  comments  will  be 
considered,  and  this  rule  may  be 
amended  in  light  of  the  comments 
received.  Factual  information  that 
supports  the  commenter's  ideas  and 
suggestions  is  extremely  helpfiil  in 
evaluating  the  effectiveness  of  the  AD 
action  and  determining  whether 
additional  rulemaking  action  would  be 
needed. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  rule  that  might  suggest  a  need  to 
modify  the  rule.  All  comments 
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submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report  that 
summarizes  each  FAA-public  contact 
concerned  with  the  substance  of  this  AD 
will  be  filed  in  the  Rules  Docket. 

Ck>mmenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  rule  must 
submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  96-^4M-268-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  coramenter. 

Regulatory  Impact 

The  regulations  adopted  herein  «vill 
not  have  substantial  direct  efiiBcts  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  detennined  tliat  this  final  rule  does 
not  tiave  sufficient  federalism 
imiilications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

The  FAA  has  detennined  that  tins 
regulation  is  an  emeigeocy  reguiation 
that  must  be  issued  immediately  to 
conect  an  unsafe  condition  in  aircraft, 
and  that  it  is  not  a  "sigDifiaut 
ragulatory  action"  under  Executive 
Onler  12886.  It  has  been  determined 
further  tliat  this  action  involves  an 
emergency  regulation  under  DCfT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26. 1979).  If  it  is 
determined  that  this  onergeacy 
regulation  otherwise  would  be 
^^ficant  under  DOT  Ragulatoty 
Policies  and  Procedujvs.  a  final 
regulatory  evaluation  will  be  prepared 
ami  placed  in  ti>e  Rules  Docket.  A  copy 
oS  it,  if  filed,  may  be  obtained  from  the 
Rules  Dodcet  at  the  location  provided 
under  the  caption  AOOnesSEft. 

Liet  flfSubiecls  in  14  CTK  Pwt  M 

Air  transportation.  Aircraft,  Aviation 
—faty.  iDcegpotaticm  by  rejaeenoe. 
Safrty. 

laflhe 


Aooordingly,  pursuant  to  the 
autterity  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administntion  amends  part  39  of  the 
Fedeval  Aviation  Ragula^ons  (14  CFR 
pnt  30)  as  follows: 

PART  at-^HRWORTHMESS 


1.  The  authority  citation  for  part  99 
continues  to  read  as  follows: 


Audiority:  49  U.S.C  106(g),  40113,  44701. 

39.13    [Amended] 

2.  Section  39.13  is  amended  by 
removing  amendment  39-9825  (61  FR 
5887,  November  20,  1996),  and  by 
adding  a  new  airworthiness  directive, 
amendment  39-9850,  to  read  as  follows: 

96-24-10    Fokkcr  Amendment  39-9850. 
Docket  96-NM-268-AD.  Supersedes  AD 
96-23-16,  amendmeot  39-08ZS. 

Applicability:  All  Model  F28  Mark  0070 
and  0100  series  airplanes,  certificated  in  any 
Catsgory. 

Not*  1:  This  AD  applies  to  each  airplane 
identified  in  tlw  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaimd  so  that  the  performance  of  the 
requirements  of  this  AD  is  affscted,  the 
owner/opefator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (d)  of  this  AD. 
The  request  should  include  an  assessment  of 
tlie  effect  of  the  modiBcation.  alteration,  or 
repair  on  tl>e  unsaia  condition  addressed  by 
this  AD:  and,  if  the  unsafe  condition  has  not 
been  aliminaAed,  the  request  should  include 
specific  proposed  actions  to  address  it 

Compliance:  Rsquirad  as  indicated,  unless 
■ooomplisiwd  previously. 

Topnwaot  reduced  protection  against 
iaailvartaat  daptoyment  of  the  thnist 
ie»etsats  daring  flight,  aooompliali  the 
ftiilowiM: 

(a)  Wiida  4«  hows  alkar  November  25. 
1986  (Mm  efiBctive  dale  of  AD  96-23-16, 
aiitiiinliaont  3»-M2S),  revise  the  Limitatkws 
Sectioa  of  the  FAA-approved  Airplane  Flight 
Itanial  {AFhO  to  indiide  (he  foUowii«.  This 
may  be  aooemplisfaed  by  inserting  a  copy  of 
thisADiB«faeAFM. 

"•  BaJMB  take-off,  arai  tibs  witothrottie 
system  (ATS). 

•  When  cleared  in- take-off.  acthrate  the 
t^M-aK^a-mouad  (TOGA)  ttiggBti*).  awl 
poeitiv^  verify  ATS  wp^nmnnt  Hhrattle 
moveaMit  oMf  white  stnidy  ATI,  AT2,  or 
AT  in  tlw  fll^  mode  aaaunciator  (PMA) 
engage  window). 

•  if  tlM  ATS  does  NOT  enoage  UNieUly^ 
abort  tiie  take-off,  nuun,  and  report  to      ^';, ' 
■aiatenanoe. 

•  If  like  ATS  does  eagagBoocrectly,  you 
may  oontinMe  take-off  with  either  ATS 
si^t^ii  or  diaaagB0Mi.  as  — oaeaary." 

^^Bispatch  with  both  thrust  renuraari 
inoperative  is  showed,  provided  they  am 
deacUvatod  and  secured  in  the  stowed 
positiofi,  and  no  operations  are  ooodudad 
that  ore  predicated  on  thrust  revnraer 
operation.  Where  titere  are  dtffsrencee 
hettwea  the  Master  Mifltmum  Equipment 
List  4Mi4BL)  and  tfas  AD.  ^  AD  prevails. 

(c)  Within  48  Immus  alka  the  aAscHve  date 
of  Hrte  AO.  revise  the  FAA-eppmrnd 
iiiaiBiBiiMiii  II  iimnrnm  tn  Inrteinlhn 
praoedures  specified  in  Appendix  2  of 
PaUur  AH  Operator  Massage  TS96.67591 . 
dalad  November  14. 1M6.  These  procedures 
must  be  accomplished  daily,  and  prior  to 
further  flight  following  failure  of  the 


operational  check  required  by  paragraph  (a) 
of  this  AD.  If  any  fiailure  is  detected  during 
these  procedures,  prior  to  further  flight, 
accomplish  the  corrective  actions  in 
accordance  with  the  procedures.  The  FAA- 
approved  maintenance  program  procedures 
required  by  paragraph  (a)(3)  of  AD  96-23-16. 
amendment  39-9825,  may  l»  removed 
following  accomplishment  of  the 
requirements  of  this  paragraph. 

(d)  An  alternative  method  of  compliance  or 
adiustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager, 
Standardization  Branch.  ANM-113.  FAA, 
Trarwport  Airplane  Directorate.  Operators 
shall  submit  tneir  requests  through  an 
appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  Standardization 
Branch,  Standardization  Branch,  ANM-113. 

Nale  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Standardization  Branch, 
ANM-113. 

(e)  Special  flight  permits  may  be  issued  in 
Koordance  with  sections  21.197  and  21.190, 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

(f)  The  revision  to  the  maintenanoe 
program  shell  be  done  in  accordance  with    ^ 
Fokker  All  Operator  Mess^e  TSe6.67S»l , 
dated  Novenmr  14, 1996.  iocltiding 
Appendix  1  and  Appendix  2.  This 
incorporation  l>y  reference  was  approved  by 
the  Director  of  the  Federal  Roister  in 
■coordmce  with  5  U.S.C  552(a)  and  1  CFR 
part  SI.  Copies  may  be  obtained  from  Pekker 
Ainaaft  USA,  Inc.,  1199  North  Fairfu  Street. 
Alexandria.  Viigiaia  22314.  Copies  may  be 
inspected  at  the  FAA.  Transport  Airplane 
Dinctorate.  1601  LJnd  Aveaue,  SW.,Reatoa. 
Washington:  or  at  the  Office  of  the  Fadaial 
Wflgistnr  MO  North  Capitol  Stnat.  NW..  suila 
700.  Washington.  DC. 

(g)  This  ameodmeat  becooMS  effective  on 
December  24, 1996.  to  all  persons  except 
those  persons  to  wtram  it  was  made 
imaaediataly  ellBCtive  by  emergency  AO  96- 
24-10,  issued  on  November  19, 1996,  wfliich 
contained  the  raqnirements  of  tMs 
■nentknent 

bsued  in  Rsoaoa.  Washington,  oa 
'-Dsoerober  5, 19M. 
SJLftaHar. 

Acting  idanagpr,  Transport  Airplane 
Directoiate,  AtKraft  Ceitifioation  Sanriee. 
fPR  Doc.  «6-9tS24  Filed  t2-4S-«6;  Si4S  ami 
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ACTION:  Final  nile. 


SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD), 
applicable  to  Pratt  &  Whitney  ]T9D 
series  turbofan  engines,  that  requires 
installing  an  improved  design  turbine 
exhaust  case  (TEQ  with  a  thicker 
containment  wall,  modifying  the 
existing  TEC  to  incorporate  a 
containment  shield,  or  modifying  the 
existing  TEC  to  replace  the  "P"  flange 
and  case  wall  This  amendment  is 
prompted  by  reports  of  64  unoontained 
engine  failures  since  1972.  The  actions 
specified  by  this  AD  are  intended  to 
prevent  release  of  uncontained  detvis 
from  the  TEC  following  an  internal 
engine  {»lure,  which  can  result  in 
damage  to  the  akcraft. 
DATBS:  EffiBctive  Pebruary  19. 1997. 
The  incorpwatifm  by  reference  of 
oertyn  publications  listed  in  the 
regulatioiis  is  a^nvved  by  the  EKrector 
of  the  Federal  A^^er  as  of  February 
t8.1M7. 

AMMM8I8:  The  service  tafonaatioa 
lefaieeced  in  this  ADawy  he  ebta^ed 
liNim  Pratt  k  Whitaey.  PnykatifMw 
Department,  Supwvisor  TedMtical 
PuUicatiens  DiatribHtion.  M/S  132-30. 
400 Main  St.,  East  Hartford.  CT  06100; 
telephoiM  (seen  565-7700,  bx  {860) 
565-4903.  This  inlonnation  may  be 
exaaikied  at  theFadeial  Aviatien 
Administratioa  ^AAX  New  Ei^^end 
Region,  OfBce  of  the  Aaaistant  Onef 
CouBsel,  12  New  Fngtand  Executive 
Park,  Burlingtan.  MA;  or  at  the  Office of 
the  Fedanl  RagiatOT,  860  North  Capitef 
Street,  NW.,  suite  700,  WashhigtMi.  DC 
FOWWIIWMPtWPOniMIMIUJWIAI.1. 
Daniel  Kenaan.  Aerospace  En^neer, 
Engine  Certification  OfBce,  PAA.  Engine 
and  Propeller  Directorate,  12  New 
England  Executive  Park,  Burbngton,  MA 
01803-5299;  telephcme  (617)  236-7130, 
{ax  (617)  238-7190. 

supn.amrAiWMForaM'noicA       ' 

proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  (14  CFR  part  39)  to 
include  an  airworthiness  directive  (AD) 
that  is  applicable  to  Pratt  k  Whitney 
(PW)  JT9D  series  turbofian  engines  was 
published  in  the  Federal  Register  on 
June  5, 1996  (61  FR  28520).  Tliat  action 
proposed  to  require  installing  an 
improved  design  turbine  exhaust  case 
(TEC)  with  a  thicker  containment  wall, 
modifying  the  existing  TEC  to 
inoor[>orate  a  containment  shield,  or 
modifying  the  existing  TEC  to  replace 
the  "P"  flange  and  case  wall. 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  Due 
consideration  has  been  given  to  the 
comments  received. 


One  commenter  states  that  the 
proposed  modiflcation  of  the  TEC  as  a 
solution  to  preventing  uncontained 
engine  failure  is  unnecessary  since  there 
are  modifications  and  inspection 
programs  available  that  specifically 
address  the  root  causes  for  those  events 
that  led  to  uncontained  engine  failures. 
The  commenter  points  out  that  of  the  64 
incidents  of  TEC  penetration,  all  but  one 
event  are  addressed  by  other  mandated 
actions.  The  FAA  does  not  concur. 
Since  January  1993,  when  the  FAA  first 
considwad  issuance  of  an  AD  for  TEC 
containment,  three  addit)(Hial 
concfitions  have  occurred  Uiat  the  FAA 
considers  warranting  AD  action  at  this 
time.  First,  there  have  been  new  root 
cause  problems  resaking  in  TEC 
penetrations:  second  the  rate  of 
uncontaraed  engine  failures  has 
increased;  and  tUrd,  more  subetaadal 
damage  to  the  eng»e  and  aircrafl  has 
occurred.  The  dtseovery  of  new  root 
causes  of  Mhiras  demenstrates  that 
fisiliBes  and  subae^ient  uncontainnents 
result  f^ra  a  wider  vwiety  ef  reaaens 
than  pravieusfy  batteved.  The  caeeal 
fecters  for  diase  vmBmliakmmmtm 
iachMte  maintonaeee,  detiga 
deficienciee,  mamifBCturli^  defects. 
cerroaioR,  foreign  ebjact  damafa.  etc. 
The  FAA  haa  detemined  that  evaa  with 
the  beet  avatfaWe  aamutiea  for 
addresafa^  the  raet  caiiae  of  angtee 
fulwas.  the  FAA  tasfeet*  that  new 
tftilwe  medea  ami  hSkue  aequeaees 
could  oxiat.  As  a  resah,  ttie  FAA 
anticipatee  fculher  challenges  to  the  TBC 
caotainnmt  structuM.  and  haa 
determined  that  tiba  necesswy 
conlninment  aMdMcatioitt  must  ha 
irapleiBeBted  thmugh  am  AD  as 
propoeed. 

In  Nwptwse  to  the  oonment  tiiat  Ae 
root  cause  of  all  but  one  of  the  64 
referenced  UBContaned  events  are 
addressed  by  curmit  mandatory  action, 
the  FAA  does  not  concur.  Additional 
review  of  the  TEC  penetration  histcHy 
reveals  multiple  incidents  in  which  the 
root  cause  was  undetermined,  or  in 
which  no  mandatory  action  by  AD  is 
required,  or  in  which  operators 
inadvertently  did  not  comply  with  AD 
action,  or  in  which  improper  repair  or 
inspection  was  performed  (m  certain 
engine  components. 

One  commenter  states  that  a 
probabilistic  risk  assessment 
accomplished  by  PW  in  October  1995 
concludes  that  there  is  insufficient  risk 
to^nandate  TBC  modification.  The  FAA 
does  not  concur.  The  risk  assessmmit 
performed  by  PW  is  a  structured 
approach  that  enables  the  FAA  to  better 
assess  and  tai^t  critical  areas  and 
prioritize  resources.  It  is  also  necessary 
to  emphasize  that  risk  assessment  is  not 


the  only  means  of  determining  the  need 
for  mandatory  corrective  action,  and 
that  other  parameters  such  as  incidence 
rate,  failure  modes,  restoration  of 
certification  basis,  and  basic  engineering 
judgment  are  also  utilized.  The  FAA  has 
determined  that  for  the  TEC  penetration 
issue  all  these  other  factors  result  in  the 
need  to  issue  an  AD. 

One  commenter  states  that  the  FAA 
cost  assessment  of  approximately  $2,500 
pw  engine  to  accomplish  the  proposed 
actions  is  based  on  the  accomplishment 
of  the  cation  to  weld  shields  to  provide 
increeaod  wall  thickness.  For  s<Mne 
ojperators  this  is  not  a  preferred  option. 
The  FAA  concurs  in  part  The  FAA  has 
^ovided  industry  three  o^kmt  for 
comphanca  with  the  propoeed  ADi 
These  options,  in  terms  of  decreaaing 
cost,  are  as  foUews:  a  new  thick  wall 
TEC.  a  med^M  TEC  with  a  new. 
tyckar  "F"  flange,  and  finally  welding 
on  containment  shields.  Several 
operators  have  expressed  concern  with 
tih»  durahUity  of  the  welded 
centaiBnent  ahidkia  ^tion  and  take 
sxoeptea  to  the  feet  that  die  FAA 
imhwd  this  optiea  for  the  AD coa> 
BSsossmast.  This  operator  plans  to 
vtiiHaa  one  of  Ae  more  cortfy  medlods 
for  ceanpUanoe  tvith  the  AD.  The  FAA 
hes  reviewed  all  three  optiwM  for 
eahsaeed  eontahuMnt  md  cesdudss 
that  all  three  satisfy  Part  33  of  the 
redmd  Aviation  HsgulatieBs  (FAIM  tM 
CFRpat  33>reqiiiNnenta.  The  PAA 
paraovflWQ  tte  cost  asseesraevt  utiiuing 
tte  rnatainmsiit  shield  (^itian  since  it 
haa  the  least  scoDoaiic  inject,  md  die 
PAA  has  reason  to  believe  ftat  the 
majjority  of  operators  wiU  utiliae  this 
optioB.  which  has  sound  design  and 
diartility  in  accordance  wiA  FAR  Part 
33.  The  FAA  understands  that  a  new 
case  would  have  ^eater  longevity,  and 
diet  the  new  "P"  flange  maybe 
necessary  when  the  existing  "P"  flange  > 
is  no  longer  serviceable.  In  cenclusieB.    . 
this  AD  leeves  it  to  the  discretion  of  the 
operatOT  the  choice  of  option  and 
provides  all  three  options  as  approved 
type  designs. 

Oae  commenter  states  that  the 
containment  shields  are  not  an 
acceptable  option,  due  to  the  feet  that 
the  uiields  could  lead  to  corrosion  of 
the  TEC  inner  wall,  which  could 
compromise  the  structural  integrity  of 
the  TEC  The  FAA  does  not  omcur.  The 
FAA  has  performed  a  thorough 
technical  review  of  the  propoeed 
containment  shields.  As  part  of  this 
review,  multiple  TECs  were  returned 
fitHU  service  and  have  had  their  shields 
removed  %vith  subsequent  sectioning  of 
the  case  wall  and  shields  tar  evaluation 
of  corrosion  extent  In  this  review  no 
case  walls  were  found  %vith  corrosion 
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that  compromised  case  wail  thickness. 
In  addition,  no  residual  material  was 
found  that  would  suggest  entrapment  of 
foreign  substances.  The  shields 
themselves  also  exhibited  no  cxHTOsion 
that  compromises  type  design  wall 
thickness.  This  commenter  states  that 
the  current  cleaning  and  inspection 
procedures  may  have  the  potential  for 
entrapment  of  cleaning  and  inspection 
solutions  between  the  case  wall  and 
containm«)t  shields.  The  FAA  has 
studied  this  concern  and  does  not 
believe  this  is  a  problem.  The  FAA  has 
determined  that  the  contaiiunent  shields 
are  attached  with  a  stitch  weld,  which 
will  allow  for  sufficient  piu-ging  of 
potentially  corrosive  solutions.  When 
the  TECs  were  sectioned  in  the 
evaluation,  no  residual  deposits  of 
cleaning  or  inspection  solutions  were 
foimd.  However,  to  assure  that  corrosion 
due  to  potential  aitrapment  of  cleaning 
or  inspection  fluids  is  mitigated,  the 
manuractuiw  is  developing  enhanced 
inspection  and  cleaning  procedures  in 
the  engine  ovoiiaul  manual. 

One  commenter  states  that  they  hold 
two  Supplemental  Type  Certificates 
(STCs)  that  provide  for  modification  of 
the  TEC  by  the  Installation  of  a  thicker 
containment  wall,  and  requests 
inclusion  of  these  STCs  as  a  means  of 
compliance  to  the  AD.  The  FAA  concurs 
and  has  revised  this  final  nile 
accordingly. 

One  conunentcff  states  that  the 
inclusion  of  an  STC  in  the  AD  as  an 
alternative  method  of  compliance  gives 
the  STC  holder  an  unfair  marketing 
advantage.  The  commenter  requests  that 
their  company  approved  repair  be  listed 
in  the  text  of  the  AD  with  the  STC  The 
FAA  does  not  ccHicur.  The  AD  identifies 
all  known  type  designs  and,  as  such,  the 
STC  is  an  FAA-approved  type  design. 
The  commenter  does  not  hold  a  design 
approval  and  therefore  cannot  be  listed 
as  a  method  of  compliance  to  this  AD. 
The  commenter  is  listed  in  the  PW  SB 
as  a  source  acceptable  to  PW  for 
performing  the  approved  repair. 
Therefore,  the  FAA  would  consider 
them  an  acceptable  source  for  repair. 

One  commenter  states  that  due  to 
variations  in  incidence  rate  for 
uncontained  TEC  penetrations  by 
engine  model,  i.e..  rT9D-7,  JT9D-7Q. 
and  )TgD-7R4,  that  the  FAA  should 
adjust  the  proposed  AD  to  be  engine 
model  specific.  The  FAA  does  not 
concur.  The  FAA  finds  that  any 
variation  in  incident  rate  is  not  a 
significant  enough  factor  to  warrant 
providing  a  moctol-spedfic  inspection 
interval. 

Since  issuance  of  the  NPRM,  the  FAA 
has  received  a  report  that  certain  PW 
]T9D-7R4  TECs  were  modified 


improperly.  These  TECs  have  a  soft 
material  condition,  which  renders  them 
incapable  of  properly  containing  debris, 
as  required  by  this  AD.  These  TECs 
were  modified  to  incorporate  a 
replacement  "P"  flange  and  case  wall  in 
accordance  with  PW  SB  No.  |T9D-7R4- 
72-513,  Revision  3,  November  13, 1996, 
or  prior  revisions.  This  final  rule  AD 
adds  a  paragraph  to  the  compliance 
section  requiring  heat  treatment  of  all 
TECs  modified  in  accordance  with  PW 
SB  No.  n'9D-7R4-72-513.  Revision  3, 
November  13, 1996,  or  prior  revisions, 
in  accordance  with  PW  SB  No.  JT9D- 
7R4-72-534.  dated  October  18. 1996. 

In  addition,  PW  has  issued  SB  No. 
6157.  Revision  1,  dated  July  17, 1996, 
which  only  di^rs  from  the  original  by 
adding  additional  repair  stations.  This 
final  rule  AD  refiarences  Revision  1  of 
this  SB. 

After  careful  review  of  the  availd>le 
data,  including  the  comments  noted 
above,  the  FAA  has  determined  that  air 
safety  and  the  public  interest  require  the 
adoption  of  the  rule  with  the  changes 
described  previously.  The  FAA  has 
determined  that  these  changes  virill 
neither  inereese  the  economic  burden 
OB  any  opaator  nor  increase  the  scope 
of  the  AD.      % 

Tliare  are  approximately  2.748    % 
engines  of  the  affected  design  in  the 
woridwide  fleet.  The  FAA  estimates  that 
740  engines  in^alled  on  aircraft  of  U.S. 
registry  will  be  affected  by  this  AD,  that 
it  will  take  approximately  14  woik 
houre  per  engine  to  accomplish  the 
required  actions,  and  that  the  average 
labor  rate  is  $60  per  work  hour. 
Required  parts  vvill  cost  approximately 
$1,404  per  engine.  Based  on  these 
figures,  the  total  cost  impact  of  the  AD 
on  U.S.  opwatore  is  estimated  to  be 
$1,660,560. 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612. 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  fiaderalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26, 1979);  and  (3) 
will  not  have  a  significant  eccmomic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 


Flexibility  Act.  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  from  the  Rules 
Docket  at  the  location  provided  under 
the  caption  ADDRESSES. 

List  of  Sobiecls  in  14  CFR  Part  39 

Air  Transportation,  Aircraft,  Aviation 
safety,  Incorporation  by  reference. 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  pureuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

AullMirity:  49  USC  106(g),  40113, 44701. 

fSSilS    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

96-25-10    Pratt  &  Whitawy:  Amandment  39- 
9853.  Docket  9S-ANE-S7. 

Applicability:  Pratt  ft  Whitney  (PW)  JT9D- 
3.  -7.  -20.  -59A.  -70A.  -7Q,  and  -7R4  series 
tuibofui  engines,  installed  on  but  not  limited 
to  Aiitnis  A300  and  A310  series;  Boeing  747 
and  767  series:  and  McDonnell  Douglas 
DC-10  series  aircraft. 

Nela  1:  This  airwortliinesa  diieOive  (AD) 
applies  to  each  engine  identified  in  the 
preceding  applicability  provision,  regardless 
of  whether  it  has  been  modified,  altered,  or 
repaired  in  the  area  subiSct  to  the 
requirements  of  this  AD.  For  engines  that 
liave  been  modified,  altered,  or  repaired  so 
that  the  performance  of  the  requirements  of 
tliis  AD  is  afiiscted,  the  owmer/operator  must 
request  approval  for  an  alternative  method  of 
compliance  in  accordance  with  paragraph  (b) 
of  tliis  AD.  The  request  should  include  an 
assessment  of  the  efiect  of  tlie  modification, 
alteration,  or  repair  on  the  unsafe  condition 
addressed  by  this  AD;  and,  if  the  unsafe 
condition  has  not  been  eliminated,  the 
request  should  include  specific  proposed 
actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
acctHnplished  previously. 

To  prevent  release  of  uncontained  debris 
from  the  turbine  exhaust  case  (TEC) 
{allowing  an  internal  engine  feilure.  which 
can  result  in  damage  to  the  aircraft, 
accomplish  ttie  following: 

(a)  At  tlia  next  removal  of  the  TEC  from  the 
low  pressure  turbine  case  "P"  flange  for 
overhaul,  where  the  No.  4  bearing,  carbon 
seals,  lubrication  pressurization  lines,  or 
scavenge  lines  are  removed  for  maintenance 
after  the  effective  date  of  tliis  AD,  but  not 
later  than  48  months  after  the  effective  date 
of  this  AD,  accomplish  the  following: 
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(1)  For  PW  rr9D-3A.  -7.  -7A,  -7 AH.  -7H. 
-7F.  -7J.  -20.  aiid  -20)  series  turbofan 
engines,  accornplish  any  one  of  the  following 
actions: 

(i)  Install  a  thicker-walled  TEC.  with  Part 
Numbers  (P/N's)  listed  in  PW  SB  No.  6113. 
dated  April  13, 1993,  as  applicable;  or 

(ii)  Install  a  modined  TEC  that  incorporates 
a  containment  shield,  with  P/N's  listed  in 
PW  SB  No.  5907,  dated  March  27, 1990.  as 
applicable;  or 

(iii)  Install  a  modified  TEC  that 
Incorporates  a  replacement  "P"  flange  and 
case  wall,  with  P/N's  listed  in  PW  SB  No. 
6118,  Revision  3,  dated  January  10, 1996,  or 

(iv)  Install  a  modified  TEC  that 
incorporates  a  replacement  "P"  flange  and 
case  wall,  with  Chromalloy  Supplemental 
Type  Certificate  (STC)  SE00047AT-D,  dated 
October  15, 1996. 

(2)  For  PW  JT9I>-7Q  and  -7Q3  series 
turbofan  engines,  accomplish  any  one  of  the 
following  actions: 

(i)  Install  a  thicker-walled  TEC,  with  P/N's 
listed  in  PW  SB  No.  5977,  dated  December 
14, 1990:  or 

(ii)  Install  a  modified  TEC  that  incorporates 
a  containment  shield,  with  P/N's  listed  in 
PW  SB  No.  5907,  dated  March  27, 1990.  as 
applicable;  or 

(iii)  Install  a  modified  TEC  that 
incorporates  a  replacement  "P"  flange  and 
case  wall,  with  P/N's  listed  in  PW  SB  No. 
6157,  Revision  1,  dated  July  17, 1996;  or 

(iv)  Install  a  modified  TEC  that 
incorporates  a  replacement  "P"  flange  and 
case  wall,  with  Chromalloy  SiTC 
SB00047AT-D,  dated  October  15. 1996. 

(3)  For  PW  JT9D-59A  and  -70A  series 
turbofan  engines,  accomplish  one  of  the 
following  actions: 

(i)  Install  a  thicker-walled  TEC,  with.  P/N's 
listed  in  PW  SB  No.  6243,  dated  February  1, 
1996;  or 


(ii)  Install  a  modified  TEC  that  incorporates 
a  containment  shield,  with  P/N's  listed  in 
PW  SB  No.  5907,  dated  March  27, 1990,  as 
appiicat^le; 

(iii)  Install  a  modified  tEC  that 
incorporates  a  replacement  "P"  flange  and 
case  wall,  with  P/N's  listed  in  PW  SB  No. 
6157,  Revision  1.  dated  July  17. 1996;  or 

(iv)  Install  a  modified  TEC  that 
incorporates  a  replacement  "P"  flange  and 
case  wall,  with  Chromalloy  STC 
SB00O47AT-D,  dated  October  15, 1996. 

(4)  For  PW  JT9D-7R4D  (BG-700  series) 
turbofan  engines,  accomplish  one  of  the 
following  actions: 

(i)  Install  a  thicker-walled  TEC,  with  P/N's 
listed  in  PW  SB  No.  JT9D-7R4-72-479, 
Revision  1,  dated  November  12, 1993;  or 

(ii)  Install  a  modified  TEC  that  incorporates 
a  containment  shield,  with  P/N's  listed  in 
PW  SB  No.  JT9D-7R4-72-407.  Revision  1, 
dated  August  16, 1990,  as  applicable;  or 

(iii)  Install  a  modified  TEC  that 
incorporates  a  replacement  "P"  flange  and 
case  wall,  with  Chromalloy  STC 
SE00047AT-D,  dated  October  15, 1996. 

(5)  For  PW  JT9I>-7R4D  (BC-600  series). 
-7R4D  (BG-900  series),  -7R4D1  (AI-500 
series),  -7R4E  (BG-800  series),  -7R4E  (BG- 
900  series),  -7R4E1  (AI-5Q0  series),  -7R4E1 
(AI-600  series),  -7R4E4  (BG-900  series), 
-7R4G2  (BG-300  series),  and  -7R4H1  (AI- 
600  series)  turbofan  engines,  accomplish  any 
one  of  the  following  actions: 

(i)  Install  a  thicker-walled  TEC,  with  P/N's 
listed  in  PW  SB  No.  )T9D-7R4-72-534,  dated 
October  18, 1996;  or 

(ii)  Install  a  modified  TEC  that  incorporates 
a  containment  shield,  with  P/N's  listed  in 
PW  SB  No.  JT9D-7R4-72-466,  Revision  2, 
dated  May  10, 1996;  or 

(iii)  Install  a  modified  TEC  that 
incorporates  a  replacement  "F*  flange  and 
case  wall,  with  P/N's  listed  in  PW  SB  Na 


JT9D-7R4-72-534,  dated  October  18, 1996; 
or 

(iv)  Install  a  modified  TEC  that 
incorporates  a  replacement  *'P"  flange  and 
case  wall,  with  Chromalloy  STC 
SE00054AT-D,  dated  October  19.  1994. 

(6)  For  PW  JT9D-7R4D  (BG^SOO  scries), 
-7R4D  (BG-900  series),  -7R4D1  (AI-500 
series).  -7R4E  (BG-800  scries),  -7R4E  (BG- 
900  series),  -7R4E1  (AI-500  series),  -7R4E1 
(AI-600  series),  -7R4E4  (BG-900  series), 
-7R4G2  (BG-300  seriesl,  and  -7R4H1  (AI- 
600  series)  turfoofen  engines,  with  TECs^at 
have  been  modified  to  incorporate  a 
replacement  flange  and  case  wall,  in 
accordance  with  PW  SB  No.  JT9D-7R4-72- 
513,  Revision  3,  dated  November  13, 1996,  or 
previous  revisions,  perform  heat  treatment  of 
the  TECs  in  accordance  with  the 
Accomplishment  Instructions  of  PW  SB  No. 
JT9D-7R4-72-534,  dated  October  18. 1996. 

(b)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  Engine 
Certification  Office.  The  request  should  be 
forwarded  through  an  appropriate  FAA 
Principal  Maintenance  Inspector,  who  may 
add  comments  and  then  send  it  to  the 
Managw,  Engine  Certification  Office.  % 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  af 
compliance  with  this  airworthiness  directivs, 
if  any,  may  be  obtaided  from  the  Engine 
Certification  Office. 

(c)  Special  flight  permite  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  aircraft  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

(d)  The  actions  required  by  this  AD  shall 
be  done  in  accordance  with  the  following  PW 
SBs: 


Document  No. 

Pages 

Revision 

Date 

SB  No.  6113  '.. 

Total  pages:  38. 
SB  No.  5977  _ ..... 

Total  pages:  6. 
SB  No.  JT9D-7R4-72-479  ..........:........ „.„.. „ 

Total  pages:  6. 
SB  No.  6243  .„ 

Total  pages:  6. 
SB  No.  JT9D-7R4-72-513  

Total  pages:  19. 
SB  No.  JT9D-7R4-72-634  ^ „. 

Total  pages:  26. 
SB  No.  5907  „. . 

Total  pages:  32. 
SB  No.  JT9£>-7R4-ra-407  .„ _ 

•      •        ■     ■^,-       "■      -                      -                                   i 

Total  pages:  22. 
SB  No.  JT9D-7R4-72-466  

e    -■     ••                         ••' 

1-38 

1-6 

1 
2.3 
4-6 

1-6 

1-19 

1-^5 

1-32 

1 

2-5 

6 

7-22 

■ 

1.2 

3-8 

9-11 

12.13 

14-16 

17.18 

Original 

Original 

Original _.. 

1  

Original 

3  

Original 

Original 

1  - 

Original 

1  „ __. 

Original 

2  

Original „ 

1 

Original 

1  „ 

Original 

April  13. 1993. 

December  14,  1990. 

November  12,  1993. 
Fetxuary  25.  1993. 
November  12,  1993. 

Febniary  1, 1996. 

November  13, 1996. 

OctolMr  18,  1996. 

Mareh  27, 1990. 

August,  16,  199a 
March  30.  1990. 
August  16.  199a 
Mwch  30,  1990. 

May  ia  1996. 
Januwy  15,  1983. 
March  4.  1994. 
Janucvy  15, 1993. 
March  4, 1994. 
January  15. 1993. 
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Document  Na 


Total  pages:  18- 
SB  Na  6118 


VM 


Total  pages:  45. 
SB  Na  6157  


Total  pages:  16. 


Dais 


January  10. 1996. 
April  18, 1995. 
Apd  15.  1993. 
April  18.  1995. 
April  15,  1993. 
May  20,  1993. 
April  15,  1993. 
May  20.  1993. 
January  10, 1996. 

July  17, 1996. 
Febnjary9, 1994. 
July  17. 1996. 


This  incurporation  by  FeSmnce  was 
approved  by  the  Director  of  the  Federal 
Register  in  accordance  with  S  U.S.C  S52(a) 
and  1  CFR  part  51.  Copies  may  be  obtained 
from  Piatt  a  Whitney.  Publications 
Department,  Supervisor  Technical 
Publications  Distribution,  M/S  132-30,  400 
Main  St..  East  Hartford.  CT  06108;  telephone 
(860)  56S-7700,  fax  (860)  565-4503.  Copies 
4tamy  be  inspected  at  the  FAA.  New  England 
Region,  Office  of  the  Assistant  Chief  Counsel. 
12  New  England  Executive  Park,  Burlington. 
MA:  <x  at  the  Office  of  the  Federal  Register, 
800  North  Capitol  Street  NW..  suite  700, 
.  Washington,  DC 

(e)  This  amendment  becomes  effective  on 
Friiruary  18, 1997. 

Issued  in  Burlington,  Massachusetts,  on 
December  4, 1996. 

Acting  Manager,  Engine  and  Propdier 
Directorate.  Aircmft  Certification  Service. 
[FR  Doa  96-31947  Filed  12-18-46;  8:45  am] 
OOOC  4t1«-1S-U 


14  CFR  Part  39 

podtst  No.  9e-NM-160-AD;  AmandflMnt 
39-8662;  AD  96-25-iq 

RIN  212&^AA64 

Airworthiness  Directives;  McOonneli 
Douglas  Model  MD-11  Series 
Airptanes 

AOaiCY:  Federal  Aviation 
Administration,  DOT. 
action:  Final  rule. 

SUMMARY:  This  amendment  supersedes 
an  existing  airworthiness  directive  (AD), 
applicable  to  certain  McDonnell 
ciouglas  Model  MD-11  series  airplanes, 
that  currently  requires  either  the 
application  of  a  vapor  sealant  on  the 
beck  of  the  receptacle  of  the  auxiliary 
power  imit  (AFU)  power  feeder  cable:  or 
a  one-time  visual  inspection  for  gold- 
plating  and  evidence  of  damage  of  the 
connector  contacts  of  the  power  feeder 
cable  of  the  APU  generator,  and  various 
follow-on  actions.  This  amendment 


adds  a  requirement  for  replacement  of 
certain  connector  contacts  (pins/ 
sockets)  with  gold-plated  contacts.  This 
amendment  is  prompted  by  reports  of 
burning  and  arcing  of  the  connector 
contacts  of  the  power  feeder  cable  of  the 
APU  generator.  The  actions  specified  by 
this  AD  are  intended  to  reduce  the 
potential  for  a  fire  hazard  as  a  result  of 
such  burning  or  arcing. 
DATES:  Effective  January  27. 1997. 

The  incorporation  by  reference  of 
McDonnell  Douglas  Alert  Service 
Bulletin  MD11-24A104.  dated  May  7, 
1996.  as  listed  in  the  regulations  was 
approved  previously  by  the  Director  of 
the  Federal  Register  as  of  June  21. 1996 
(61  FR  28736,  June  6, 1996). 
ADDRESSES:  The  service  information 
referenced  in  this  AD  may  be  obtained 
from  McDonnell  Douglas  Corporation. 
3855  Lakewood  Boulevard,  Long  Beadi, 
California  90846,  Attention:  Technical 
Publications  Business  Administration, 
Department  C1-L51  (2-60).  This 
information  may  be  examined  at  the 
Federal  Aviation  Administration  (FAA), 
Transport  Airplane  Directorate,  Rules 
Docket,  1601  Lind  Avenue,  SW., 
Renton,  Washington;  or  at  the  FAA, 
Transport  Airplane  Directorate,  Los 
Angeles  Aircraft  Certification  Office, 
3960  Paramount  Boulevard,  Lakewood, 
California;  or  at  the  Office  of  the  Federal 
Register,  800  North  Capitol  Street,  NW., 
suite  700,  Washington.  DC. 
FOR  FURTHER  INFORMATION  CONTACT: 
Brett  Portwood,  Aerospace  Engineer, 
Systems  and  Equipment  Brandi.  ANM- 
130L,  FAA.  Transport  Airplane 
Directorate,  Los  Angeles  Aircraft 
Certification  Office,  3960  Paramoimt 
Boulevard,  Lakewood,  California  90712; 
telephone  (310)  627-5347;  &x  (310) 
627-5210. 

SUPPLEMENTARY  INFORMATION:  A 
proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  (14  CFR  part  39) 
by  superseding  AD  96-12-10, 
amendment  39-9652  (61  FR  28736.  June 


6, 1996),  which  is  applicable  to  certain 
McDonnell  Douglas  Model  MD-11 
series  airplanes,  was  published  in  the 
Federal  Register  on  September  30, 1996 
(61  FR  51058).  The  action  proposed  to 
require  supersede  AD  96-12-10  to 
continue  to  require  a  one-time  visual 
inspection  for  gold-plating  and  evidence 
of  damage  of  the  connector  contacts  of 
'  the  power  feeder  cable  of  the  auxiliary 
power  unit  (APU)  generator,  and  various 
follow-on  actions.  This  action  also 
proposed  to  add  a  requirement  for 
replacement  of  certain  connector 
contacts  with  gold-plated  contacts. 

hiterested  persons  have  been  afforded 
an  opportimity  to  participate  in  the 
malring  of  this  amendment.  Due 
consideration  has  been  given  to  the 
single  comment  received. 

^e  commenter  supports  the 
proposed  rule. 

ConcIusi<Hi 

After  careful  review  of  the  available 
data,  including  the  comments  noted 
above,  the  FAA  has  determined  that  air 
safety  and  the  public  interest  require  the 
adoption  of  the  rule  %vith  as  proposed. 

Cost  Impact 

There  are  approximately  149 
McDonnell  Douglas  Model  MD-11 
series  airplanes  of  the  affected  design  in 
the  worldwide  fleet.  The  FAA  estimates 
that  45  airplanes  of  U.S.  registry  will  be 
affected  by  this  AD. 

The  actions  that  are  currently 
required  by  AD  96-12-10  take 
approximately  2  work  hours  per 
airplane  to  accomplish,  at  an  average 
labor  rate  of  $60  per  work  hour.  Based 
on  these  figures,  the  cost  impact  of  the 
currently  required  actions  on  U.S. 
operators  is  estimated  to  be  $5,400.  or 
$120  per  airplane. 

The  new  action  (replacement)  that  is 
required  by  this  new  AD  will  take 
approximately  9  work  hours  per 
airplane  to  accomplish,  at  an  average 
labor  rate  of  $60  per  work  hour. 
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Raquired  parts  will  cost  approximately 
$909  per  airplane.  Based  on  these 
figures,  the  cost  impact  of  the  new 
requirements  of  this  AD  on  U.S. 
operators  is  estimated  to  be  $65,205.  or 
$1,449  per  airplane. 

The  cost  impact  figures  discxissed 
above  are  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  requirements  of  this  AD  action,  and 
that  no  operator  would  accomplish 
those  actions  in  the  future  if  this  AD 
were  not  adopted. 

Regulatory  Impact 

The  regulation^  adopted  herein  will 
not  HSve  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  imder 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26,  1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  fiom  the  Rules 
Docket  at  the  location  provided  under 
the  caption  ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation,  Aircrafi,  Aviation 
safety.  Incorporation  by  reference. 
Safety. 

Adoption  a[  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Antbority:  49  U.S.C  106(g),  40113. 44701. 


139.13    [An 

2.  Section  39.13  is  amended  by 
removing  amendment  39-9652  (61  FR 
28736.  June  6. 1996).  and  by  adding  a 


new  airworthiness  directive  (AD), 
amendment  39-9862,  to  read  as  follows: 

96-25-19    MgDoomU  DMglic:  Amendment 
39-9862.  Docket  96-NM-160-AD. 
Supersedes  AD  96-12-10,  Amendment 
39-9652. 

Applicability:  Model  MD-11  series 
airplanes;  as  listed  in  McDonnell  Douglas 
Alert  Service  Bulletin  MD11-24A104,  dated 
May  7, 1996;  certi6cated  in  any  cat^ory. 

Nele  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  wnetlwr  it  has  been 
modi6ed,  altered,  or  repiaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  tliat  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (d)  of  this  ADi 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

Note  2:  Paragraph  (a)  of  this  AD  merely 
restates  the  requirements  of  paragraph  (a)  of 
AD  96-12-10.  As  allowed  by  the  phrase, 
"unless  accomplished  previously,"  if  those 
requirements  of  AD  96-12-10  have  been 
accomplished  previously,  this  AD  does  not 
require  that  they  be  repeated. 

To  reduce  the  potential  for  a  fire  hazard  as 
a  result  of  burning  and  arcing  of  the 
connector  contacts  of  the  power  feeder  cable 
of  the  auxiliary  power  unit  (APU)  generator, 
accomplish  the  following; 

Reetatement  of  ReqidremenlB  of  AO 
96-12-10 

(a)  Within  60  days  after  June  21, 1996  (the 
effective  date  of  AD  96-12-10,  amenchnent 
3&-96S2),  accomplish  the  actions  specified  in 
either  paragraph  (a)(1)  or  (a)(2)  of  this  AD  in 
accordance  with  McDonnell  £>ouglas  Alert  - 
Service  Bulletin  MD11-24A104,  dated  May 
7.1996. 

(1)  Apply  a  vapor  sealant  on  the  back  of 
the  APU  power  feeder  cable  receptacle.  Or 

(2)  Accomplish  the  actions  specified  in 
both  paragraphs  (a)(2)(i)  and  (aK2)(ii)  of  this 
AD. 

(i)  Perfoim  a  one-time  visual  inspection  for 
color  (gold-plating)  and  evidence  of  damage 
of  the  connector  contacts  (pins/ sockets)  of 
the  [x>wer  feeder  cable  of  the  APU  generator 
located  in  the  upper  left  comer  of  the  APU 
compartment  in  the  forward  bulkhead.  And 

'(if)  Replace  any  damaged  pin  or  socket 
with  a  gold-plat^  pin  or  racket,  or 
deactivate  the  electrical  operation  of  the  APU 
until  the  replacement  required  by  paragraph 
(c)  of  this  AD  is  accomplished 

New  Requirements  of  This  AD: 

(b)  For  airplanes  on  which  the 
.requirements  of  paragraph  (a)(2)  of  this  AD 
have  not  been  accomplished  previously: 
Within  60  days  after  the  effective  date  of  this 
AD,  accomplish  the  requirements  of 
paragraphs  (bKl)  and  (b)(2)  of  this  AD  to 


accordance  with  McDonnell  Douglas  Alert 
Service  Bulletin  MD11-24A104,  dated  May 
7,1996. 

(1)  Perform  a  one-time  visual  inspection  for 
color  (gold-plating)  and  evidence  of  >i«nni^ 
of  the  connector  contacts  (pins/sockets)  of 
the  power  feeder  cable  of  the  APU  generator 
located  in  the  upper  left  comer  of  Ute  APU 
compartment  in  the  forward  bulkhead.  And 

(2)  Replace  any  damaged  pin  or  socket 
with  a  gold-plated  pin  or  socket,  or 
deactivate  the  electrical  operation  of  tlie  APU 
until  the  replacement  required  by  paragraph 
(c)  of  this  AD  is  accomplished. 

(c)  Within  24  months  after  the  efifoctive 
date  of  this  AD,  replace  any  pin  or  soclcet  that 
is  nickel-plated  or  copper  (brass)  with  a  pin 
or  socket  that  is  gold-plated.  Accomplish  the 
replacement  in  accordance  with  McDonnell 
Douglas  Alert  Service  Bulletin  MDll- 
24A104,  dated  May  7, 1996. 

(d)  An  alternative  method  of  compliance' or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Maneger.  lx>s 
Angeles  Aircraft  Certification  Office  (AGO), 
FAA,  Transport  Airplane  Directorate. 
Operators  shall  submit  their  requests  througtr 
an  appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  tlien 
send  it  to  the  Manager,  Los  Angeles  ACX). 

Note  3:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Los  Angeles  AGO. 

(e)  Special  flight  p>ermits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  R^ulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

(f)  The  actions  shall  be  done  in  accordance 
with  McDonnell  Douglas  Alert  Service 
Bulletin  MD11-24A104,  dated  May  7, 1996. 
This  incorporation  by  reference  was 
approved  previously  by  the  Director  of  ttie 
Federal  Register  in  accnrdanoe  with  5  U.S.C 
552(a)  and  1  CFR  part  51  as  of  June  21, 1996 
(61  FR  28736,  June  6, 1996).  Copies  may  be 
obtained  from  McDonnell  Douglas 
Corporation,  3855  Lakewood  Boulevard, 
Long  Beach,  California  90846,  Attention: 
Technical  Publications  Business 
Administration,  Department  C1-L51  (2-00). 
Copies  may  be  inspected  at  the  FAA. 
Transport  Airplane  Directorate,  1601  Und 
Avenue,  SW.,  Ronton,  Washington;  or  at  the 
FAA,  Transport  Airplane  Directorate,  Los 
Angeles  Aircraft  Certification  Office,  3960 
Paramount  Boulevard,  Lakewood,  CaUfomia; 
or  at  the  Office  of  the  Federal  Register,  800 
North  Capitol  Street.  NW.,  suite  700, 
Washington,  DC 

(g)  This  amendment  becomes  effective  on 
January  27, 1997. 

Issued  in  Ronton,  Washington,  on 
December  11, 1996. 
John  J.  Hickey, 

Acting  Manager,  Transport  Airplane 
Directorate,  Aircrafi  Certification  Service, 
(FR  Doc.  96-32049  Filed  1 2-1 B-96;  8:45  am) 
OOOK  4aio-i»-U 
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14CFRPart39 

(PodMt  No.  M-MM-121-AO;  Amandimnt 
l;AO«6-2S-1S) 


RM212p-AAe4 

AkworlMnMS  Directhree;  Boeing 
Model  727-200  Series  Airplanes; 
McDonnell  Douglas  MD-1 1  Airplanes: 
and  British  Aerospace  Avro  Model 
146-IU  Series  Airplanes 

AGENCY:  Federal  Aviation 

Administration,  DOT. 

ACmOM;  Final  rule. 

summary:  This  amendment  adopts  a 
new  airworthiness  directive  (AO), 
applicable  to  certain  transport  category 
airplanes  equipped  with  certain 
Honeywell  Standard  Windshear 
Detection  System  (WSS).  It  requires  a 
revision  to  the  airplane  flight  manual  to 
alert  the  flightcrew  of  the  potential  for 
significant  delays  in  the  WSS  detecting 
windshear  when  the  flaps  of  the 
airplane  are  in  transition.  This 
amendment  also  requires  replacement  of 
the  currently-installed  line  replaceable 
unit  (LRU)  with  a  modified  LRU  having 
new  software  that  eliminates  delays  in 
the  WSS.  This  amendment  is  prompted 
by  a  report  o(an  accident  during  which 
an  airplane  encountered  severe 
windshear  during  a  missed  approach. 
The  actions  specified  by  this  AD  are 
intended  to  prevent  significant  delays  in 
the  WSS  detecting  hazardous 
windshear.  which  could  lead  to  the  loss 
of  flight  path  control. 
fffecnVE  DATE:  January  23, 1997. 
APOncanCtI  information  pertaining  to 
this  rulemaking  action  may  be  examined 
at  the  Federal  Aviation  Administration 
(FAA),  Transport  Airplane  Directorate, 
Rules  Docket,  1601  Lind  Avenue,  SW., 
Ronton,  Washington;  or  at  the  FAA, 
Transport  Airpli^e  Directorate,  Los 
Angeles  Aircraft  Certification  Office, 
3960  Paramount  Boulevard,  Lakewood, 
California. 

FOR  FURTHER  IF4FORMA'nON  CONTACT:  ). 
IGrk  Baker,  Aerospace  Engineer, 
Systems  and  Equipment  Branch,  ANM- 
130L,  FAA,  Los  Angeles  Aircraft 
Certification  Office,  3960  Paramount 
Boulevard,  Lakewood,  California  90712; 
telephone  (310)  627-5345;  fax  (310) 
627-5210. 

SUPPLEMBaARY  INF0RMATK3N:  A 
proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  (14  CFR  part  39)  to 
include  an  airworthiness  directive  (AD) 
that  is  applicable  to  certain  transport 
category  airplanes  equipped  with 
certain  Honeywell  Standard  Windshear 
Detection  System  (WSS)  series  airplanes 
was4>ublished  in  the  Federal  RegiBter 
on  September  13, 1996  (61  FR  48431). 


TTiat  action  proposed  to  require  a  •  :' 
revision  to  the  FAA-approved  AFM  to 
alert  the  fUghtcrew  of  the  potential  for 
significant  delays  in  the  WSS  detecting 
windshear  when  the  flaps  of  the 
airplane  are  in  transition.  That  action 
also  proposed  to  require  replacement  of 
the  currently-installed  LRU  with  a 
modified  LRU  having  new  software  that 
eliminates  delays  in  the  WSS. 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  Due 
consideration  has  been  given  to  the 
comments  received.  ^      _. 

Request  To  Eliminate  Installation    // 
Requirement  **  **^" 

One  commwiter  objects  to  paragraph 
(b)  of  the  proposal,  which  would  require 
operatora  to  replace  the  currenUy 
installed  LRU  with  a  modified  LRU 
having  new  software  that  eliminates 
delays  in  the  WSS  detecting  windshear 
when  the  flaps  of  the  airplane  are  in 
transition.  This  commenter  considers 
that  the  proposed  replacement  would 
not  enhance  safety  of  the  affected 
airplanes.  This  commenter  also  asserts 
that  the  proposed  replacement 
requirement  would  result  in  changes  in 
the  aircraft  configuration  that  would 
increase  nuisance  alerts,  since  the 
sensitivity  re(j§ction  factor  would  be 
totally  eliminated  during  flap  tiransition. 

The  FAA  does  not  concur  with  the 
commenter's  request  to  withdraw  the 
proposal  for  the  following  reasons: 

First,  the  criteria  for  reactive 
windshear  systems  state  that  a  warning 
must  be  issued  once  a  windshear 
phenomenon  is  encountered.  The 
criteria  also  state  that  the  system  must 
consider  the  airplane's  available 
performance  and  the  system's 
propensity  for  nuisance  alerts  due  to 
turbulence.  The  FAA  evaluates 
compliance  with  these  criteria  based 
upon  the  system's  ability  to  issue  timely 
warnings  in  all  reasonably  expected 
conditions.  Hie  FAA  finds  that 
encountering  windshear  during  flap 
transition  is  a  reasonably  expected 
condition.  This  finding  is  based,  in  part, 
on  the  data  obtained  from  the  flight  data 
recorder  retrieved  firom  the  airplane 
involved  in  the  aoddent  in  which 
windshear  was  encountered  while  the  • 
airplane  was  executing  a  missed 
approach. 

Second,  the  FAA  has  determined  that 
conductii^  missed  approaches,  prior  to 
encountering  windshear,  is  a  reasonably 
probable  scenario.  In  such  a  scenario, 
the  pilot  would  rely  on  prior  knowledge 
attained  in  FAA-required  training  to 
recognize  and  recover  from  a  windshear 
encounter,  such  as  that  provided  in 
"Windshear  Training  Aid,"  Revision  1, 


dated  February  1990.  Therefore,  the 
pilot  would  likely  determine  that 
windshear  has  been  encountered  before 
the  detection  system  actually  detects  the 
phenomenon,  since  the  WSS  is  intended 
to  be  strictly  an  adjunct  system,  not  a 
sole  or  primary  system.  The  windshear 
training  that  pilots  receive  instructs 
them  not  to  retract  the  airplane's  flaps 
in  this  scenario.  However,  if  the  pilot 
does  not  believe  that  windshear  has 
been  encountered,  the  pilot  may  execute 
a  normal  go-around  and  retract  the 
flaps,  due  to  what  the  pilot  perceives  to 
be  an  unstable  approach.  Therefore,  the 
FAA  c(msidere  any  delay  in  windshear 
detection  to  be  unacceptable  while Ihe 
airplane's  flaps  are  in  transition. 
Consequently,  the  FAA  finds  that  any 
improvement  in  warning  time  for  the 
pilot  will  enhance  safety  for  the  affected 
airplanes. 

Third,  the  FAA  does  not  concur  with 
the  commenter's  assertion  that 
installation  of  a  modified  LRU,  and 
consequently,  repioval  of  the  windshear 
warning  delay  during  flap  transition, 
would  result  in  an  increase  in  nuisance 
alerts.  The  FAA  has  reviewed  all 
available  data  and  cannot  substantiate 
that  elimination  of  the  sensitivity 
reduction  factor  during  flap  transition 
would  result  in  an  increase  in  nuisance 
alerts.  The  FAA  finds  that  the  flaps  are 
usually  extended  at  altitudes  higher 
than  the  altitude  at  which  the  system  is 
armed.  Furthermore,  the  FAA  considers 
conducting  a  go-around  with  strong 
tiirbulence  (excluding  actual  Mrindshear 
conditions)  to  be  a  highl>  unlikely 
combination  of  events.  In  addition,  the 
FAA  will  evaluate  the  modified 
Honeywell  windshear  computer,  once  it 
is  developed,  to  detarmine  compliance 
with  the  nuisance  alert  criteria, 
discussed  above. 

Request  To  Reconsider  Compliance 
Time  for  Replacement 

TTiis  same  commenter  requests  that 
the  FAA  reconsider  the  proposed 
compliance  time  of  30  months  for 
replacement  of  the  LRU  with  a  modified 
unit,  llie  commenter  points  out  that 
Honeywell  has  neither  developed  an 
appropriate  modification  nor  released 
service  bulletins  to  provide  the 
procedural  methods  for  complying  with 
the  requirements  of  the  proposed  AD. 
The  commenter  notes  that  the  same  is 
true  for  compliance  with  AD  96-02-06, 
amendment  39-^494  (61  FR  2095. 
January  25, 1996),  which  requires 
identical  actions  as  those  proposed,  but 
applicable  to  certain  other  transport 
category  airplanes^ 

This  commenter  also  points  out  that 
AD  96-02-06  provides  for  a  compliance 
time  of  36  months  for  the  replacement; 
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the  AD  also  states  that,  as  of  18  months 
after  February  26, 1996  (the  effective 
date  of  that  AD),  no  unmodified  LRU 
can  be  installed  on  any  airplane.  The 
proposed  AD's  compliance  times  are  30 
months  for  replacement,  and  12  months 
before  installation  of  unmodified  units 
is  prohibited. 

Although  this  commenter  did  not 
request  any  specific  changes  to  the 
proposed  rule,  the  FAA  infers  from 
these  comments  that  the  commentw  is 
concerned  that  there  will  be  a  problem 
with  parts  availability  within  the 
compliance  time.  At  the  time  that  AD 
96-02-06  was  issued  in  January  1996, 
the  FAA  had  verified  with  the 
manufacturer  that  the  lead  time  for 
developing  the  required  LRU  and 
making  it  available  to  operators  was 
expected  to  be  longer  than  24  months, 
but  not  longer  than  36  months.  Since 
then,  the  manufacturer  has  given  the 
FAA  no  new  information  that  would 
change  this  schedule  for  availability  of 
the  required  imits;  therefore,  the  FAA 
finds  that  the  compliance  times,  as 
proposed,  are  appropriate. 

Conclusion 

After  careful  review  of  the  available 
data,  including  the  comments  noted 
above,  the  FAA  has  determined  that  air 
safety  and  the  public  interest  require  the 
adoption  of  the  rule  as  proposed. 

Cost  Impact 

There  are  approximately  200 
airplanes  of  the  affected  design  in  the 
worldwide  fleet.  The  FAA  estimates  that 
100  airplanes  of  U.S.  registry  will  be 
affected  by  this  AD. 

It  will  take  approximately  1  work 
hour  per  airplane  to  accomplish  the 
required  AF^  revision,  at  an  average 
labor  rate  of  $60  per  work  hour.  Based 
on  these  figures,  the  cost  impact  of  the 
AFM  revision  required  by  this  AD  on 
U.S.  operators  is  estimated  to  be  $6,000, 
or  $60  per  airplane. 

It  will  take  approximately  10  work 
hours  per  airplane  to  accomplish  the 
required  replacement,  at  an  average 
labor  rate  of  $60  per  work  hour. 
Required  parts  will  be  supplied  by 
Honeywell  at  no  cost  to  the  operators. 
Based  on  these  figures,  the  cost  impact 
of  the  AD  on  U.S.  operators  is  estimated 
to  be  $60,000,  or  $600  per  airplane. 

The  cost  impact  figures  discussed 
above  are  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  requirements  of  this  AD  action,  and 
that  no  operator  would  accomplish 
those  actions  in  the  future  if  this  AD 
were  not  adopted. 


Regulatory  InqMCt 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  imder  DOT 
Regulatory  Policies  and  Procedures  (44 
FR 11034,  February  26, 1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is 
contained  in'the  Rules  Docket.  A  copy 
of  it  may  be  obtained  from  the  Rules 
Docket  at  the  location  provided  under 
the  caption  ADDRESSES. 

List  of  Subiects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Safety. 

Adopti<m  oi  the  Amcndmeiit 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citatipn  for  part  39 
continues  to  read  as  follows: 

Authnlty:  49  U.S.C  l'0S{g),  40113, 44701. 
§30.13    [AmandatQ 

2.  Section  39.13  is  amended  by 
adding  the  foUowring  new  airworthiness 
directive: 

96-25-15    Beeing;  McDobimU  Doaglas;  and 
Britiah  Aerospace  R^ianal  Aircraft 
Limited,  AVRO  International  Aerospace 
Division  (Fotmorly  British  AeroqjMoe, 
pic;  British  Aoroqiaoe  Commerdal 
Aircraft  Limited):  Amendment  39-9858. 
Docket  96-NM-121-AD. 

Applicability:  The  following  models  and 
series  of  airplanes,  certificated  in  any 
category,  equipped  with  Honeywell  Standard 
Windshear  Detection  Systems  (WSS)  having 
the  part  numbers  indicated  below: 


Manufacturer 
and  model  of 

Typeofcom- 

PwtNo. 

airplane 

piaar 

Boeing  727- 

Expandable 

40S3818- 

200  series. 

Windshew 

904,-806, 

(Honeywel 
STC). 
Flight  Control 

or -006. 

McDonnell 

406e00{- 

Douglas 

Computer 

906. 

MD-llse- 

(PBAJQ. 

nes. 

Britisti  Aero- 

FiyW Control 

4068300- 

space  Avro 

Computer 

903. 

146- 

(OEM  TQ. 

RJ70A, 

-RJ8SA, 

and 

-RJIOQA 

series. 

Nois  1:  This  AD  applies  to  each  airplane 
identified  in  tlte  preceding  applicalHlity 
provision,  regardless  of  whether  it  has  been 
otlierwise  modified,  altered,  or  repaired  in 
the  ares  subject  to  the  requirements  of  this 
AD.  For  airplanes  that  have  been  modified, 
altered,  or  repaired  so  tliat  the  performance 
of  the  requirements  of  this  AD  is  affected,  tlie 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  yritfa  paragraph  (d)  of  tliis  AOi 
The  request  should  iiiclude  an  assessment  of 
the  efiect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  significant  delays  in  tlw 
Honeywell  Standard  Windshear  Detection 
Systems  (WSS)  detecting  hazardous 
windshear,  which  could  lead  to  the  loss  of 
flight  path  control,  accomplish  the  following: 

(a)  Within  14  days  after  the  effective  date 
of  this  AD,  revise  the  Limitations  Section  of 
the  FAA-approved  Airplane  Flight  Manual 
(AFM)  to  include  the  following  statement. 
This  may  be  accomplished  by  inserting  a 
copy  of  this  AD  in  the  AFM. 

"During  sustained  banks  of  greater  than  15 
degrees  or  during  flap  configuration  changes, 
the  Honeywell  Windshear  Detection  and 
Recovery  Guidance  System  (WSS)  is 
desensitized  and  alerts  resulting  from 
encountering  vrindshear  conditions  wrill  be 
delayed." 

(b)  Within  30  months  after  the  effective 
date  of  this  AD,  replace  the  currently- 
installed  line  replaceable  unit  (LRU)  with  a 
modified  IRV  having  new  software  tliat 
eliminates  delays  in  the  WSS  detecting 
windshear  when  the  flaps  of  the  airplane  are 
in  transition,  in  accordance  writh  a  method 
approved  by  the  Manager,  Los  Angeles 
Aircraft  Certification  OfBce  (AGO),  FAA. 
Transport  Airplane  Directorate. 
Accomplishment  of  this  replacement 
constitutes  terminating  action  for  the 
requirements  of  paragraph  (a)  of  this  AD. 
After  the  replacement  has  been 
accomplished,  the  AFM  limitation  required 
by  paragraph  (a)  of  this  AD  may  be  revised 
to  read  as  follows: 
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"During  sustained  banks  of  greater  than'  15 
degrees,  the  Honeywell  Windshear  Detection 
and  Recovery  Guidance  System  (WSS)  is 
desensitized  and  alerts  resulting  from 
encountering  windshear  ccmditioas  will  be 
delayed." 

(c)  As  of  12  months  after  the  effective  date 
of  thi^  AD,  no  person  shall  install  on  any 
airplane  an  LRU  that  has  not  been  modified 
in  accordance  with  paragraph  (b)  of  this  AD. 
However,  an  unmodified  LRU  may  be 
installed  on  the  airplane  for  up  to  12  months 
after  the  effective  date  of  this  AD,  provided 
that,  during  that  time,  the  AFM  limitation 
required  by  paragraph  (a)  of  this  AD  remains 
in  effect. 

(d)  An  alternative  tnethod  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  Los 
Angeles  AGO.  Operators  shall  submit  their 
requests  through  an  appropriate  FAA 
Principal  Maintenance  inspector,  who  may 
add  conunents  and  then  send  it  to  the 
Manager,  Los  Angeles  AGO. 

Nate  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  mth  this  AD,  if  any,  may  be 
obtained  from  the  Los  Angeles  AGO. 

{el  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

(f)  This  amendment  becomes  effective  on 
January  27. 1997. 

iamied  in  Rentoa,  Washington,  on 
December  11, 1986. 
luMsV.Drraay, 

Acting  Manager.  Tmnsport  Airphne 
Duectonte,  Aircraft  Certification  Service. 
CFR  Doc  96-32050  Piled  12-18-06;  •:«»  ami 
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wings  prompted  this  action.  The  actions 
specified  by  this  AD  are  inlended  to 
prevent  wing  spar  failure  resulting  from 
inteigranular  corrosion,  which,  if  not 
defected  and  corrected,  could  result  in 
structural  failure  of  the  wings  and  loss 
of  control  of  the  airplane.  .  ' . 

DATES:  Effective  January  27.  1997. 

The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  January  27, 
1997. 

A00RE88E8:  Service  information  that 
applies  to  this  AD  may  be  obtained  from 
The  Don  Luscombe  Aviation  History 
Foimdation,  P.  O.  Box  63581,  Phoenix, 
Arizona  85082;  telephone  (602)  917- 
0969  and  facsimile  (602)  917-4719.  This 
information  may  also  be  examined  at 
the  Federal  Aviation  Administration 
(FAA),  Cwitral  Region,  Office  of  the 
Assistant  Chief  Counsel,  Attention: 
Rules  Docket  95-CE-9&-AD.  Room 
1558,  eoi  E.  12th  Street,  Kansas  City, 
Missouri  64106:  ot  at  the  Office  of  the 
Federal  Register,  800  North  Capitol 
Street,  NW.,  suite  700,  Washingtcm.  DC. 
FOR  FURTHER  •VOfMATION  CONTACT:  Ms. 
Lirio  L.  Liu,  Aeroepaoe  Engineer.  FAA, 
Los  Angeles  Aircreit  Certincation 
Office.  3960  Pwamount  Blvd.. 
Lakewood,  California,  90712;  telephone 
(310)  627-S229;  fccsimile  (310)  627- 
5210. 

IKH: 


M41;A096-M-17I 
MN2120-AAM 


;;TlwOon 


8.6A,8B,8C80.aE.«'. 


t:  Federal  Aviation 
Administration,  DOT. 
ACnON:  Rnal  rule. 


r:  This  amoulinent  adopts  a 
new  airworthiness  directive  (AD)  (h^ 
applies  to  The  Don  Luscombe  Aviatkm 
History  Foundation  (refierred  to  as 
Luaoombe  from  hereon)  Models  8, 6A, 
8B,  8C,  eD,  8E,  8F.  T-8F  airplanes.  Ilus 
action  requires  installing  new 
inspection  holes,  modifying  the  wing  tip 
fairings,  and  inspecting  the  wing  spars 
for  intergranular  corrosion.  Reports  of 
intergranular  corrosion  occurring  in  the 


SUPPt^MENTAirr 

Events  Leadiag  to  This  Actiai 

A  proposal  to  amend  part  39  oNhe 
Federal  Aviation  Regulations  (14  CFR 
part  39)  to  include  an  AD  that  wouM 
apply  to  Luaoombe  Models  8,  BA.  SB. 
8C.  8D.  8E.  8F,  T-8F  airplanes  was 
pubUabed  in  tfw  Federal  Kegistar  on 
May  29, 19W  (61  FR  26854).  The  action 
proposed  to  require  installing  a  total  of 
four  additional  wing  inspection  boles  in 
the  metal  covered  wings  to  assist  in 
oonducdng  a  more  thorough 
examination  of  the' wing  spars, 
modifying  the  wing  tip  fairing  so  4Mt  it 
is  remevdrfe.  and  providing  eesier 
access  to  the  Interior  of  the  wings.  A  one 
time  inspection  for  intergrenular 
corrosion  was  proposed  for  both  metal 
covered  and  fabric  covered  wings  on 
theae  Luscombe  airplanes  in  the  areas  of 
the  front  and  rear  spar  extrusions  of  the 
wing  installations. 

telated  Service  lafonMlion 

Acoemplishnisiitof  Ae  proposed 
action  wiwid  be  in  accordance  with  The 
Don  Luscombe  Aviation  History 
Foundation  Recommendation  #2,  dated 
December  15, 1993,  Revised  November 
21, 1995. 


Comments 

Interested  persons  have  been  afforded 
an  opportimity  to  participate  in  the 
making  of  this  amendment.  Comments 
were  received  from  three  commenters 
on  the  proposed  rule  and  no  comments 
were  received  on  the  FAA's 
determination  of  the  cost  to  the  public. 
Following  are  the  comments  and  FAA's 
response. 

The  first  commenter  agreed  with  the 
content  of  the  AD.  but  proposed  an 
alternative  method  for  gaining  access  to 
the  wing  spars  of  the  metal  covered 
wings,  rather  than  installing  the  four 
additional  inspections  holes  required  by 
the  Don  Luscombe  Aviation  History 
Foimdation  Service  Recommendation 
*2. 

llie  FAA  concurs  and  has  foimd  the 
alternative  method  acceptable.  This 
change  is  justified  based  on  the 
submittal  of  analysis  and  acceptability 
of  the  method  to  meet  the  intent  of  the 
AD.  Therefore,  the  alternative  method 
prooechue  suggested  by  the  commenter 
has  been  included  as  an  Appendix  to 
this  AD  as  an  option  to  paragraphs  (a)(1) 
and  (aM2)  of  this  AD. 

Hie  second  commenter  states  that, 
based  on  their  empirical  field  evidence 
and  maintenance  experience,  a  one-time 
inspection  is  inadequate  and  a  repetitive 
inspection  on  a  bi-annual  basis  should 
be  required. 

The  FAA  does  not  agree.  The 
corrosive  problems  prompting  this  AD 
are  intergranular  corrosion.  This  type  of 
corrosion  is  an  attack  along  the  grain 
boundaries  of  a  material  (reference 
Adviaoiy  Circular  (AC)  49--IA, 
CoirosioB  Control  of  Aircraft,  dated  |uly 
2S,  1991).  Aluminum  alloys  which 
contain  appreciable  amounts  of  copper 
and  zinc  are  highly  vulnerable  to 
intergranular  corrosion  if  the  alloy  is  mA 
quenched  rapidly  during  heat  tieatment 
or  oltiar  special  treatment  This  is  the 
case  for  the  Luscombe  Models  8. 8A,  8B, 
8C.  8D,  8E.  8F,  T-8F  airplane  wing 
spars.  The  intergranular  omrosion  is  a 
result  of  manufacturing,  «vfaich  affected 
only  a  smaH  number  of  wkig  spars  in 
the  fleet.  If  intergranular  corrosion  has    [ 
affected  the  spars,  it  rinNild  be 
detectable  with  a  one-time  inspection, 
given  the  age  of  the  fleet  in  service. 

The  third  commenter  states  that  die 
inspection  for  cmly  inteigranular 
cofTonon  is  inadequate  and  that  a 
repetitive  inspection  on  a  bi-annual 
basis  should  be  required  to  inspect  for 
all  other  forms  of  corrosion  whi<±  may 
be  attributed  to  rodent  and  bird 
infestetion  nest  residue,  which  is 
corrosive  to  aluminum. 

The  FAA  partially  agrees  and  partialfy 
disagrees  with  this  statement.  The  FAA 


Federal  Regtotgr  /  Vol.  61.  No.  245  /  Thursday.  December  19,  1996  /  Rules  and  Regulations 


agrees,  that  while  conducting  the  one- 
time inspection  per  the  AO.  that  it  be 
noted  that  other  firains  of  corrosion  may 
be  present  and  should  be  repaired  as 
necessary.  However,  checking  for 
corrosion  on  a  regular  basis  should  be 
a  part  of  normal  care  of  the  airplane. 
Mandating  an  inspection  for  corrosion 
because  of  a  lack  of  normal  maintenance 
is  not  the  function  of  an  AD.  Therefore, 
the  AD  will  not  be  changed  to  require 
a  repetitive  inspection,  but  the  FAA  will 
include  a  "Note"  recommending 
inspecting  for  other  forms  of  corrosion 
while  petmnaiDg  the  reqirired 
inspection.  .;*-.r-, 

After  careful  review  of alfavailaKle 
hifamiation  rrieted  to  tfw  subject 
presented  above,  the  FAA  has 
dstmnined  that  air  safety  and  the 
pubHc  interest  reqvire  the  adoption  of 
the  rule  as  proposed  except  for  the 
adtBtienal  mcofpewitiun  of  an 
Appendix  with  an  alternative  method  at 
iBspectioB.  a  Nete  receraraending 
faMpection  far  oiker  forms  of  corrosion, 
aao  some  ninw  edMoria>  corrections 
i^ch  hichtde  chan^g  the  model 
designu(i<»  froi»LiMC(»ibe  Model  8 
Series  H»Mdi  was  how  it  was  described 
in  the  NPMfl).  to  Laecombe  Models  8. 
•A.  SB,  8C.  8D. «.  8P.  T-8F  atrplaBes. 
TMe  i>  Ae  way  the  ahTplane  is  described 
hi  the  type  cntificate  data  sheet.  Also. 
Ilw  FVRM  did  ■«(  state  that  if  corroeion 
was  found,  prior  to  father  fKght,  replace 
tike  corroded  part  This  laag(M»e  hM 
been  added  te  paragraph  w  of  the  AD. 
The  FAA  has  determined  that  these 
corrections  will  not  change  the  meosing 
elthe  ADamd  wlBnot  add  any 
additional  harden  upon  the  pubUc  than 
was  alieady  [Ht^oaecL 


CaaHn^Mt 


Hie  FAA  estinatos  that  2.02§      .—^ 
^rplanes  in  the  U.S.  registry  wodd  be 
affscted  by  this  AD.  that  it  would  take 
approximately  7  h<mrs  per  airplane  to 
acoMnplish  the  action,  and  that  the 
average  labor  rate  is  approximately  $60 
an  hour.  The  Luscombe  Installation  Kit 
#8007  costs  approximately  $125  per 
airplane.  Based  on  these  figures,  the 
total  cost  impact  of  this  AD  on  U.S. 
operators  is  estimated  to  be  $1,105,805 
This  figure  includes  the  cost  of  the 
installation,  modification,  and 
inspection  and  only  applies  to  Model  8 
airplanes  that  have  metal  covered 
wings.  For  airplanes  that  have  fabric 
covered  wings,  the  cost  will  only  be  for 
the  one-time  inspection,  which  is 
estimated  to  take  approximately  1  hour- 
per  airplane,  and  does  not  include  labor 
and  parts  costs  if  corrosion  is  found  and 
a  replacement  is  made.  -  (- 


Luscombe  has  informed  the  FAA  that 
these  Installation  Kits  have  been 
distributed  to  equip  approximately  150 
airplanes.  Assuming  that  these 
distributed  kits  are  incorpcH^ted  on  the 
affected  airplanes,  the  cost  of  this  AD    ' 
would  be  rediiced  by  $81,750  from 
$1,105,805  to  $1,024,055. 

Coaq>KaBce  Time  of  This  AD 

The  FAA  has  determined  that  a 
calendar  time  compliance  is  the  most 
desirable  method  because  the  unsafe 
condition  described  by  this  AD  is 
caused  by  corroeion.  Corrosion  initiates 
as  a  result  of  airplane  operation,  but  can 
continue  to  develop  regardless  of 
whetfier  the  airplane  is  in  service  or  in 
storage.  Therefore,  to  ensure  that  dM 
above-referenced  condition  is  delected 
and  corrected  on  all  airplanes  within  a 
reasonable  period  of  time  without 
inadvertent^  grouncttng  any  afa^planes,  a 
compliance  ache  dale  bsaod  iipe» 
cakandar  tioM  inatead  ef  hours  tiasa  in 
service  (TIS>ie  required. 


Federal  Aviation  Regulations  (14  CFR 
part  30)  as  follows: 

PART  3»-AIRW0RTHINESS 

omEcnvEs 

1.  The  authority  dtation  for  part  39 
continues  to  read  as  follows: 

AariMrttjr:  49  USC  106(g),  40113, 44701. 

M8113   [Amandedl 

2.  Section  39.13  is  amended  by 
adding  a  new  airworthinees  directive 
(AD)  to  read  as  follows: 

Aviatiaa 
thnmatfTtm 


Regalatory 

Ike  regulations  adopted  harem  will 
not  have  subaftiri  diaact  dfccts  en  the 
States,  OB  the  rektioBahip  between  the 
natinwl  gonrarnaiiuMt  and  the  States,  or 
on  the  disAittnition  of  power  and 
reqponeibiiiyes  among  Ae  vsriena 
levels  of  govemaaenL  Theiaiaie,  ia 
accatdance  with  Executive  OrAv  12612, 
it  is  detenniAed  that  this  tbui  rule  does 
not  have  sufficient  fedaratieas 
implications  to  warrant  ^e  preparation 
of  a  Federallaai  Asseasraent 

For  the  reasona  diacuased  abmm.  I 
certify  that  this  action  (1)  is  net  a 
"significant  regulatory  action"  aadar 
Executive  Ordw  12806;  (2)  is  not  a 
"significant  rule"  undw  DOT 
Reg^atory  Policies  and  Procedures  (44 
FR 11034,  February  26, 1979);  and  (3) 
will  not  have  a  signifif»nt  economic 
impact,  positive  or  negative,  aa  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act  A  copy  of  the  final 
evaluation  prepared  for  this  action  is 
contained  in  the  Rules  Docket  A  copy 
of  it  may  be  obtained  by  contacting  the 
Rules  Docket  at  the  location  provided 
under  the  caption  ADDRESSES. 

List  of  Sab|ect8  in  14  CTR  Part  39 

Air  transportation.  Aircraft.  Aviation 
safety,  Incorporation  by  reference. 
Safety. 

Adi^tion  of  die  AmemlnMnt 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 


AmendnMnt  39-9841;  Docket  Mo.  95- 
GB-99-AD. 

AMthcability:  Hedab  8,  »A.  SB,  8C.  SD, 
8B.  W,  and  T-SF  a^aaet  (all  seriat 
nuabars),  certificated  in  any  catepvy. 

Nate  1 :  This  M>  aippbea  to  eaeb  atrpIsM 
idantiflwi  in  the  pncadiM  ap^icabiKty 
praviaioB.  r^ardlMa  af  vriMher  it  haa  hasB 
awdifiad,  aharad.  at  npaind  la  the  aaaa 
su^ect  to  tbe  raquaeraeati  of  tiys  AU  Rar 
airpieaes  that  have  been  modified,  altaaadk  at 
rapaired  ao  tlut  tha  parfonnaoce  of  the 
faqulremBnta  of  thia  AD  is  afliacted,  the 
ewer/operator  laiiat  request  apftavti  tar  aa 
aitanMtive  RMthod  ef  conpllaBce  is 
aoGordmce  wiA  parapeph  (e)  of  thia  ABk 
Hm  nqoaat  shonM  iaciMde  M  aaaeaaan*al 
thn  tftirt  af  tha  lanitiirtlw  aHiaaliii.  ai 

thia  AD:  aMl,  If  tha  uMafc  eowiitiMi  kw  MT 
haen  aWminated.  the  raquest  sIkmU  iackida 
apeeific  propeaad  acHtma  to  addraaa  it 

CoBtfitiance:  Weuiiirad  wtthin  the  nmA  12 
calaadat  BMBlhB  altar  Mm  eftctive  dale  of 
thia  AO.  uaiaaa  abeadjr  aoooaapiisbed. 

Te  prevent  wing  spar  fiiihiie  rasultiag  from 
tntaajpanular  corraeiaB,  wMch,  if  not 
dalacted  and  canected,  cooM  resutt  in 
atructnral  fciKae  of  tte  wiaga  and  kiaa  of 
caotrot  of  the  ahyhina,  aooempHah  the 
foUowing: 

(a)  For  aiq>)ane8  vritii  metal  covered  wingK 

(1)  Inatall  two  additional  wing  inspectiaa 
holes  (left  wing  and  right  wing]  using  the 
Don  Luacombe  Aviation  History  Foundatioa 
(DIj\HF)  Kit  #8007,  Wing  Access  and 
Inspection  Kit,  In  accordance  with  the 
Compliance  Procediues  section,  paragraphs 
"IB  Metal  Covered  Wings.",  (a),  (al.)  through 
(89.),  and  (b.)  of  The  Don  Luscombe  Aviation 
Histbry  Foundation  Recommendation  #2, 
dated  December  15, 1993,  Revised  Novemtier 
21, 1995;  and, 

(2)  Modify  the  wring  tip  Curing  using  the 
DLAHF  Kit  18007,  Wing  Access  and 
Inspection  Kit  in  accordance  with  the 
Compliance  Procedures  section,  paiagra|du 
"IB  Metal  Covered  Wings.",  (c),  and  (cl.) 
through  (c5.)  of  The  Don  Luscombe  Aviation 
History  Foundation  Recommendation  «2. 
dated  December  15, 1993,  Revised  November 
21.1995. 

(b)  For  all  affected  airplanes,  inspect  one 
time  for  intergranular  corrosion  in  the  areas 
of  the  front  and  rear  spar  extrusions  of  the 
wing  installations  and  if  corrosion  is  found, 
prior  to  further  flight,  replace  the  corroded 
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part  in  •coordann  with  tfa*  ConipUanc* 
Procsduna  nctioo.  pan^aplx  "lA.  Fabric 
Comad  Winga."  or  paiagraph  "2.  InqMCt"  of 
Tha  Don  Lu«combe  Aviation  History 
Foundation  Racommandation  #2,  datad 
Decamber  15, 1093.  Raviaad  Novambar  21, 
19SS,  whkhavw  parap^th  is  qtpUcabla  to 
dia  wing  crastiuction  of  dw  aitplana. 

(c)  For  airplanaa  with  nMtal  coverad  wings, 
an  ahamativa  method  of  complianca  for  tha 
required  nwdification  in  paragraphs  (aXl) 
and  (aM2)  of  this  AD  can  ba  aooompUshad  in 
aooordanoa  with  tha  procaduraa  oontainad  in 
tha  i^tpendix  to  this  AO. 

Nala  a:  Although  not  raquired  by  this  AD, 
tha  FAA  racGounands  inspection  of  tha  spais 
lor  other  forms  of  corroslan  which  owy  ba  a 
raauh  of  naat  rasidue  from  rodant  and  bird 
infsatatian  within  tha  cavity  of  tha  wing.  If 
comaion  is  datactad.  it  should  ba  traatad  by 
tha  raconunandad  maintananca  procedures 
(rafaranoa  Advisory  Ciicukr  43-4A. 
Comaion  Control  for  Aircraft,  datad  July  25. 
loei). 

(d)  Spadal  flight  paimits  may  ba  iaauad  in 
trmt^r-^  with  sections  21.ie7  and  21.1M 
of  tha  Federal  Aviatitm  Regulations  (M  CPR 
21.197  and  21.199)  to  operate  die  airplane  to 
a  location  where  the  raquiremants  of  this  AO 
can  ba  aocompliahad. 

(a)  An  aharnativa  method  of  compliance  or 
adfostment  of  the  compltanoe  time  that 
provides  an  aquivalMut  level  of  safety  may  ba 
approved  by  the  Manager.  Los  Angelas 
Aircraft  Certificatlcm  Office.  3960  Paramount 
Blvd..  Lakevrood.  California.  90712.  The 
request  shall  be  ftvwardad  through  an 
appropriate  FAA  Maintenance  Inspector, 
who  may  add  comments  and  dian  send  it  to 
the  Managar.  Loa  Angelas  Aircraft 
Certification  Office. 

NelB  3:  Information  concerning  the 
existence  of  approved  altamativa  methods  of 
compliance  with  this  AD.  if  any,  may  be 
obtained  from  the  Loa  Angslea  Aircraft 
Cartificatira  Office. 

(f)  The  iuspectioos  and  modifications 
required  by  this  AD  shall  be  done  in 
accordance  with  The  Don  Luscomba  Aviation 
Histcny  FoundatioD  Recommendation  #2. 
datad  Decamber  15. 1993.  Revised  November 
21. 1995.  This  incorporation  by  rafarence  was 
approved  by  the  Director  of  the  Federal 
Register  in  accordance  with  5  U.S.C  552(a) 
and  1  CFR  part  51.  Copies  may  be  obtained 
from  The  Don  Luacombe  Aviaticm  History 
Foundation.  P.  O.  Box  63581.  Phoenix. 
Arizona  85062;  telephone  (602)  917-0969 
and  hx  (602)  917-4719. 

Copies  may  be  inspected  at  the  FAA. 
Central  Region.  Office  of  the  Assistant  Chief 
Counsel.  Room  1558. 601  B.  12th  Street, 
Kanaaa  Qty.  Missouri,  or  at  the  Office  of  the 
Federal  Roister.  800  North  Capitol  Street, 
NW..  suite  700.  Washington,  DC 

(g)  This  amendment  (39-9841)  beccmea 
efiactive  on  January  27, 1997. 


Appandix  to  AD  M-14-17 


a.  tA.  as.  ac  n. «.  tf.  T-tf 

bva  Nal  Aooanlkhad  Aa 
taAooat^onaWilklka 

DaaLMoaateAviatiaa 

IS.  latS;  lavtaad 
SI.  II 


Iaauad  in  Kanaaa  Qty,  Miaaouri.  on 
Novamhar  25. 1996. 
HswyA-Analra^, 

Aetlttg  ManagBT,  Small  Akphm  DincUMOlB, 
MntaftCer^cationServiom. 
pit  Doc  96-30684  Filed  12-18^06: 8:45  am) 


1.  Remove  ALL  existing  wing  root  fdrings, 
wii^  inspection  hole  covers,  and  wing  strut 
oovar  pbtae  on  both  the  right  and  left  wing. 

2.  Looeen  the  four  wing  sp«  root  attach 
bolta  on  bodi  the  right  and  left  wings  to 
permit  a  small  wing  angulation. 

3.  Perform  a  visual  inspactkm  of  the 
extruded  rear  spar  aft  face  of  the  left  and 
rif^twing. 

4.  In^Mct  the  qiar  from  tha  root  to  the 
spliced  sheet  metal  tip  spar  at  the  wing  root 
fidring  location. 

5.  To  permit  removal  of  die  wing  strut, 
unbolt  the  wii^  strut  and  remove  the  sItuL 

NalK  In  die  iocatian  under  a  apar.  Mippoft 
the  wii^  half  at  noimal  height  by  any  std>la 
means,  sudi  aa  a  ladder  and  padded  lashed 
block.  Avoid  excees  vertical  angulation  of  the 
wing  as  this  may  straea  die  wing  root  attardi 
point 

6.  Uaing  suitahle  li^t  and  tha  aooaaa 
gained  by  the  wing  strut  hoie,  visually 
inspect  the  front  of  the  rear  spar  and  the  reer 
of  the  front  spar  far  abnormal  bulges  or 
erupted  sper  surfacaa.  (See  also  Note  2  in  the 
body  of  AD  96-24-17) 

7.  Remove  die  wing  tip  firing  by  drilling 
out  the  rivets  (uaing  a  *30  drill  or  smaller), 
and  inspect  the  spars  for  almormal  bulges  or 
erupted  spar  surfooaa  in  the  "U  channel 
attach  aree"  of  aech  spar,  and  the  outer 
lengtha  to  the  splices  of  the  sheet  metal  sper 
extrusitms.  (See  Note  2  in  the  body  of  AD  96- 
24-17). 

NalR  Inspection  of  the  front  of  the  front 
spar  may  be  performed  by  uaing  the  existing 
inspection  holes  and  a  "light  trolley"  on  the 
upper  aileron  cable.  The  light  trolley  is  made 
frtnn  a  standard  clear  110  volt  bathroom 
night  light  connected  to  a  candelabra  socket 
lamp  extension  cord.  Attach  the  light  trolley 
to  the  upper  aileron  ceble  %vith  a  tie  wrap, 
connect  a  wire  of  suitable  length  to  the  tie 
wrap  and  use  this  as  a  means  to  move  the 
light  along  the  free  of  the  spar. 

8.  Reattach  wing  tip  fiiiringa  with  approved 
sheet  metal  screws  or  api»oved  pop  rivets. 

9.  Reassemble  wring  strut  on  inspected 
wing,  protecting  the  root  joint  by  avoiding 
excess  vertical  deflection.  Check  the  lock 
nuts  for  wear  and  replace  as  necaaaary. 
Torque  the  strut  ends  and  %ving  root  bolts 
using  adequate  torque  (do  not  over  torque  the 
attach  fittings). 

10.  If  evidaice  of  inteigranular  corroaion  ia 
detected,  remove  and  replace  the  corroded 
part  with  an  airworthy  part 

11.  Upon  completion  of  the  inspection, 
replace  the  wing  root  fidrings.  wing 
inspection  hole  covers  and  wing  strut  covers. 


14  CFR  Part  71 

[Alrqwee  Docket  No.  M-AWA-iq 

RM2iaO-AAN 

ModNlcatlon  orUM  Loa  AngeiM 
B  AkapMO  Aim;  CaNfomla 

AQBICY:  Federal  Aviation 
Administratian  (FAA).  DOT. 
action:  Final  luk. 


•UMMARY:  This  rtile  modifies  the  Los 
Angeles  (LAX)  Class  B  airspace  area, 
CaUfagtnia  (CA).  Specifically,  this  action 
lowers  the  ceiling  of  the  LAX  Class  B 
airspace  area  from  12.500  feet  mean  sea 
level  (MSL)  to  10.000  feet  MSL: 
reconfigures  and/or  raises  the  lower 
limits  of  several  existing  subareas  to 
provide  additional  airspace  for  general 
aviation  (GA)  aircraft  to  navigate  outside 
or  tmder  the  LAX  Class  B  airspace  area; 
and  creates  several  subareas  in  order  to 
contain  operations  within  the  LAX  Class 
B  airspace  area.  The  FAA  is  taking  this 
action  to  enhance  safsty,  to  reduce  the 
potential  for  miHeir  collision  in  this 
high  density  traffic  area,  and  to  improve 
the  management  of  air  traffic  operations 
into,  out  of.  and  through  the  LAX  Class 
B  airspace  area. 

EFFECTIVE  DATE:  0901  UTC.  July  17. 
1997. 

FOR  FURTHER  MFORMATION  CONTACT: 
William  C.  Nelson.  Airspace  and  Rules 
Division,  ATA-400,  Office  of  Air  Traffic 
Airspace  Management,  Federal  Aviation 
Administration.  800  Independence 
Avenue,  SW..  Washington,  DC  20591; 
Telephow:  (202)  267-8783. 

SUPPI^ien-ARY  MFORMATION: 

Background 

Airspace  reclassification,  vdiich 
became  efiective  September  16, 1993, 
discontinued  the  use  of  the  term 
•Terminal  Control  Area"  (TCA)  and 
replaced  it  with  the  tenn  "Class  B 
airspace."  This  change  in  terminology  is 
reflected  in  this  rtile. 

On  May  21, 1970,  the  FAA  published 
Amendment  No.  91-78  to  part  91  of  the 
Federal  Aviation  Regulations  (35  FR 
7782).  This  rule  provided  for  die 
establishment  of  Class  B  airspace.  CSan 
B  airspace  was  developed  to  reduce  the 
potential  for  midair  collision  in  the 
congested  airspace  surrounding  airports 
with  high  density  air  tra^c  by 
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providing  an  area  wherein  all  aircraft 
are  subject  to  certain  operating  rules  iand 
equipment  requirements. 

The  density  of  traffic  and  the  typeof 
operations  being  conducted  in  the 
airspace  surrounding  major  terminals 
increase  the  probability  of  midair 
collisions.  In  1970,  an  extensive  study 
found  that  the  majority  of  midair 
collisions  occurred  between  a  GA 
aircraft  and  an  air  carrier,  military,  or 
another  GA  aircraft.  The  basic  causal 
factor  common  to  these  conflicts  was 
the  mix  of  uncontrolled  aircraft 
operating  under  visual  flight  rules  (VFR) 
and  controlled  aircraft  operating  under 
instrument  flight  rules  (IFR).  The 
establishment  of  Class  B  airspace  areas 
provides  a  means  to  accommodate  the 
increasing  number  of  IFR  and  VFR 
operations.  The  regulatory  requirements 
of  Class  B  airspace  afford  the  greatest 
protection  for  the  greatest  number  of 
people  by  providing  air  traffic  control 
(ATC)  with  an  increased  capability  to 
provide  aircraft  separation  service, 
thereby  minimizing  the  mix  of 
controlled  and  uncontrolled  aircraft. 

The  standard  configuration  of  a  Class 
B  airspace  area  contains  three 
concentric  circles  centered  on  tho 
primary  airport  extending  to  10,  20,  and 
30  nautical  miles  (NM),  respectively. 
The  vertical  limit  of  a  Class  B  airspace 
area  normally  does  not  exceed  10,000 
feet  MSL,  with  the  floor  established  at 
the  surface  in  the  inner  circular  area  and 
at  levels  appropriate  to  the  containment 
of  operations  in  the  outer  circular  areas. 
Class  B  airspace  may  be  designed  using 
variations  of  these  criteria  which  are 
dependent  on  terrain,  adjacent 
regulatory  airspace,  and  factors  unique 
to  the  specific  terminal  area.  To  date, 
the  FAA  has  established  29  Qass  B 
airspace  areas. 

Tne  geographic  coordinates  for  this 
airspace  docket  are  based  on  North 
American  Datum  83.  Class  B  airspace 
areas  are  published  in  paragraph  3000  of 
FAA  Order  7400.2D  dated  September  4, 
1996.  and  eSactive  ^ptember  16, 1996, 
which  is  Incorporated  by  reference  in  14 
CFR  71.1.  The  Class  B  airspace  area 
listed  in  this  document  will  be 
published  subsequently  in  the  Order. 

Related  Rulemaking  Actions 

On  June  21, 1988,  the  FAA  published 
the  Transponder  with  Automatic 
Altitude  Reporting  Capability 
Requirement  final  rule  (S3  FR  23356). 
This  rule  requires  all  aircraft  to  have  an 
altitude  encoding  transponder  when 
operating  witbin  30  NM  of  any 
designated  Qass  B  primary  airport  from 
the  surfiace  up  to  10,000  ftiet  MSL.  This 
rule  excluded  those  aircraft  that  were 
not  originally  certificated  with  an 


engine-driven  electrical  system  (or  those 
that  have  not  subsequently  been 
certified  with  such  a  system),  balloons, 
or  gliders. 

On  October  14, 1988,  the  FAA 
published  the  TCA  Classification  and 
TCA  Pilot  and  Navigation  Equipment 
Requirements  final  rule  (53  FR  40318). 
This  rule,  in  part,  removed  the  different 
classifications  of  TCA 's,  and  requires 
the  pilot-in-command  of  a  civil  aircraft 
operating  within  a  TCA  to  hold  at  least 
a  private  pilot  certificate,  except  for  a 
student  who  has  received  certain 
documented  training. 

Public  Input 

On  November  22. 1994,  the  FAA 
published  a  Notice  of  Proposed 
Rulemaking  in  the  Federal  Register 
proposing  to  modify  the  LAX  Class  B 
airspace  area  (Airspace  Docket  93- 
AWA-13;  59  FR  60244).  Interested 
pereons  were  invited  to  participate  in 
this  rulemaking  action  by  submitting 
written  data,  views,  or  arguments.  In 
response  to  this  notice,  the  FAA 
received  33  comments.  All  comments 
received  were  considered  before  issuing 
this  final  rule.  An  analysis  of  the 
comments  received  in  response  to  this 
notice  is  summarized  below. 

Analysis  of  Comments 

Area  B  Airspace  Boundary 

Nineteen  commenters  opposed 
lowering  the  floor  of  the  Class  B 
airepace  area  bom  2,000  fiaet  MSL  to 
1.500  fleet  MSL  in  Area  B.  These 
commenters,  all  helicopter  pilots,  state 
that  the  proposed  change  would 
compress  VFR  GA  aircraft  with 
helicopter  traffic  that  normally  operates 
at  or  below  1,500  feet  MSL  in  Area  B, 
particularly  along  the  Long  Beach 
Freeway.  These  commentere 
recommend  that  the  FAA  retain  the 
floor  of  Area  B  at  2,000  feet  MSL. 

The  FAA  agrees  with  this 
recommendation,  and  retains  the  floor 
of  Area  B  at  2,000  feet  MSL. 

Hollywood  and  Shoreline  (H/S)  VFR 
Routes,  and  Special  Federal  Aviation 
Regulation  (SFAR)  No.  51-1 

Several  commenters  objectedto  the 
eUmination  of  the  existing  VFR 
transition  routes.  These  commenters 
state  that  this  action  does  not  address 
the  H/S  VFR  Routes,  or  the  Special 
Flight  Rules  Area  which  the  FAA 
interprets  as  SFAR  No.  51-1.  Many  of 
these  commenters  state  that  this  change 
will  force  them  to  fly  alternate  routes 
over  populated  and  noise-sensitive 
areas.  These  commenters  request  that 
the  FAA  take  action  to  preserve  the 
existing  VFR  transition  routes  in  the 


final  LAX  Class  B  airspace  design.  The 
Air  Line  Pilots  As.sociation  (ALPA) 
states  that  the  Shoreline  route  should  be 
deleted  because  it  is  an  obstacle  to  the 
expeditious  flow  of  traffic'^departing 
LAX. 

This  action  does  not  eliminate  SFAR 
No.  51-1.  or  the  H/S  Routes.  The  FAA 
finds  that  the  H/S  routes  and  SFAR  No. 
51-1  pose  no  impairment  to  air  traffic 
operations  into  or  out  of  LAX. 

Very  High  Frequency  Omnidirectional 
Range/Distance  Measuring  Equipment 
(VOR/DME)  Boundaries 

Several  commenters  opposed  defining 
the  boundaries  of  the  LAX  Class  B 
airspace  area  exclusively  in  terms  of 
latitude  and  longitude  (Lat/long).  These 
commenters  recommended  that  the 
boimdaries  of  the  LAX  Class  B  airspace 
area  remain  defined  in  terms  of  VOR/ 
DME  (fix/radial/distance)  as  well  as 
geographical  landmarks.  The  Northern 
California  Airspace  Users  Woricing 
Group  (NCAUWG)  also  believes  that 
several  boundary  points  are  not  shown 
on  aeronautical  charts,  and  that  this  will 
increase  cockpit  workload.  The 
NCAUWG  also  states  that  the  lat/long 
boundary  identification  method  requires 
certified  Global  Positioning  System 
(GPS)  equipment. 

The  FAA  does  not  agree.  Defining  the 
boundaries  in  terms  of  VOR  radials  and 
DME  arcs  would  encompass  more 
airepace  than  is  required  for  the  specific 
LAX  Class  B  airspace  area  design.  In 
addition,  the  FAA  believes  that  there  are 
su£Bcient  geographical  landmarics  to 
determine  the  boimdaries  of  the  LAX 
Class  B  airspace  area  without  OPS 
equipment. 

Terminal  and  Regional  Airspace 
(TARA)  Concept 

The  Southern  Cafifbmia  Airspace 
Users  Working  Group  (SCAUWG) 
proposed  the  implementation  of  the 
TARA  concept  as  an  alternative  plan  to 
the  LAX  Class  B  airspace  area  proposaL 
This  concept  envisions  replacing  the 
existing  LAX  Class  B  airspace  area  with 
two  layers  of  regulated  airepace. 
Specifically,  the  TARA  configuration 
would  have  an  upper  area  between 
5.000  and  10.000  feet  MSL  called 
regional  airspace  and  a  lower  area  called 
terminal  airspace.  This  concept  is 
supported  by  the  NCAUWG,  ALPA, 
Aircraft  Owners  and  Pilot  Association 
(AOPA),  and  other  airepace  users. 

The  FAA  believes  that  to  implement 
a  significant  change  such  as  the 
recommended  T^IA  concept  for  the 
LAX  airspace  area,  or  any  portion  of  the 
National  Airspace  System,  will  require 
additional  study  and  evaluation.  "Hie 
FAA  believes  that  to  withdraw  the 
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adopted  modification  to  the  LAX  Class 
B  airspace  area  at  this  point  would 
compromise  aircraft  safety  in  and 
around  the  LAX  area.  The  FAA  believes, 
with  the  incraftse  in  traffic  volume,  the 
adopted  modifications  detailed  in  this 
action  are  necessary  to  ensure  continued 
safe  operations  within  the  LAX  Class  B 
airspace  area.  Notwithstanding,  the  FAA 
has  begun  further  analysis  and 
evaluation  of  the  recommended  TARA 
concept. 

Turn  Style  Philosophy 

One  comnienter  suggested  that  the 
FAA  consider  a  general  "turn  style" 
philosophy  that  includes  an  inner  and 
outer  track,  allowing  approaches  and 
departures  along  a  tangential  route  with 
right  hand  patterns  and  the  occasional 
straight-in  approach. 

The  FAA  does  not  agree  with  this 
suggestion.  The  suggested  operation  is 
not  compatible  in  view  of  the  Los 
Angeles  Basin  topography,  traffic  flow 
configurations,  other  airports,  and  noise 
abatement  procedures  in  the  Class  B 
airapace  area. 

LAX  Class  B  Airspace  Area  Ceiling  and 
Buffer  Areas 

One  commenter  suggests  lowering  the 
LAX  Class  B  airspace  area  ceiling  to 
8.000  feet  MSL.  This  commenter 
believes  that  the  San  Francisco  (SFO) 
Class  B  airspace  area  configiuation 
works  well  with  the  ceiling  at  8,000  feet 
MSL.  hi  this  conunenter's  opinion.  SFO 
has  arrival  and  departure  structiues 
similar  to  those  currently  in  place  at 
LAX,  and  this  would  allow  non- 
tiuhocharged  GA  aircraft  to  overfly  "the 
LAX  Class  B  airspace  area  "without 
bothering  ATC." 

The  FAA  does  not  agree.  An  8,000 
feet  MSL  ceiling  would  not  adequately 
contain  departing  LAX  traffic. 

ALFA  opposes  lowering  the  LAX 
Class  B  airspace  area  ceiling  below 
12,000  feet  MSL.  contending  it  would 
allow  VFR  traffic  to  fly  just  above  the 
top  of  the  airspace  area  without  being  in 
contact  vfith  ATC.  ALFA  contends  this 
would  reduce  safety  between  aircraft 
entering  and  exiting  the  LAX  Class  B 
airapace  area,  and  aircraft  operating 
outside  the  airapace  area. 

The  FAA  does  not  agree  and 
determined  that  the  10.000  feet  MSL 
ceiUng  is  sufficient  to  contain 
operations  within  the  LAX  Class  B 
airapace  area. 

In  addition.  ALFA  recommends  that 
buffer  areas  be  created  between  the 
horizontal  and  vertical  boundaries  of 
the  Class  B  airapace  area  and  the 
surrounding  airapace.  specifically,  500 
feet  ht>m  all  floor  and  ceiUng  altitudes, 
and  one  mile  from  all  lateral 


boundaries.  ALFA  states  that,  under 
current  rules,  a  pilot  operating  without 
benefit  of  ATC  guidance  can  fly  up  to 
the  very  edge  of  the  Class  B  airapace 
area,  while  pilots  under  ATC  guidance 
are  flying  at  assigned  altitudes  and 
routes  immediately  inside  the  Class  B 
airspace  area. 

Tne  FAA  does  not  agree  with  these 
recommendations.  The  LAX  Class  B 
airapace  area  is  designed  to  include  only 
that  airapace  necessary  to  contain  the 
operations  of  participating  aircraft. 
Establishing  buffera  around  the  Class  B 
airapace  area  would  eliminate  airapace 
that  allows  nonparticipating  VFR 
aircraft  to  circumnavigate  the  Class  B 
airapace  area  at  prescribed  VFR 
altitudes.  Additionally,  pilots  are 
required  to  operate  in  accordance  with 
the  provisions  of  the  Federal  Aviation 
Regulations.  These  rules  afford  adequate 
protection  between  those  aircraft 
operating  within  or  na^dgating  outside 
of  regulatdry  airapace.  The  FAA  is  not 
estabUshing  buffer  zones  around  the 
LAX  Class  B  airapace  area.  ^ 

Class  B  airspace  area  Sector 
Modifications 

One  commenter  recommended  that 
the  FAA  raise  the  floor  of  Area  N  west 
of  Santa  Monica  Airport  (SMC)  to  5,000 
feet  MSL  and  consolidate  the  area  with 
the  adjacent  Area  M  5,000  foot  MSL 
sector.  This  commenter  also  suggested 
realigning  the  northern  boundary  of 
Area  A  to  "eliminate  inadvertent 
airapace  intrusions"  into  Area  A  by 
aircraft  operating  southeast  of  SMO  in 
AreaN. 

The  FAA  agrees,  in  part,  with  these 
comments.  This  action  raises  the  floor  of 
Area  N  west  of  SMO  to  5,000  feet  MSL 
and  adjusts  Area  M's  floor  to  7,000  feet 
MSL  to  contain  aircraft  departing  to  the 
west.  In  addition,  this  action 
reconfigures  a  portion  of  the  northern 
boundary  of  Area  A.  This 
reconfiguration  provides  additional 
airapace  for  aircraft  operations  southeast 
of  SMO  (between  SMO  and  LAX)  by 
raising  the  floor  from  the  surface  to 
5,000  feet  MSL. 

Several  commentere  recommended 
modification  of  the  Class  B  airapace  area 
east  of  SMO  by  raising  the  floor  of  Area 
C  to  3,000  feet  MSL.  The  FAA  disagrees 
with  this  recommendation.  Raising  the 
floor  of  Area  C  to  3,000  feet  MSL  would 
have  an  adverse  impact  on  aircraft 
executing  instrument  approach     ^   .  ^ 
procedures  into  LAX. 

Another  commenter  opposed  raising 
the  floor  of  Area  N  firom  4,000  to  7.000 
feet  MSL  west  of  SMO.  claiming  that 
this  would  decrease  the  margin  of  safety 
for  air&aft  arriving  from  the  north  and 
west.  This  conunenter  also  states  that 


traffic  is  often  flying  at  7.000  feet  MSL 
in  the  vicinity  of  the  SMO  VOR/DME. 
and  the  change  will  allow  VFR  aircraft 
to  operate  below  7,000  feet  MSL. 

The  FAA  does  not  agree  with  this 
comment.  The  modification  to  Area  N 
and  expansion  of  Area  M  will  not 
decrease  air  safety.  This  action 
consolidates  Area  N  into  one  subarea 
with  a  floor  of  5,000  feet  MSL.  However, 
expansion  to  the  west  is  necessary  for 
traffic  arriving  from  the  north  and  west. 
In  this  action.  Area  M  is  expanded 
approximately  10  miles  westward  with 
a  floor  of  7,000  feet  MSL.  In  addition, 
the  floor  in  Area  N  is  raised  to  5,000  feet 
MSL  returning  a  significant  amount  of 
airapace  for  GA  aircraft  using  the  SMO 
VOR/DME  for  navigation,  and  operating 
into  and  out  of  SMO  to  the  west. 

Another  commenter  recommends 
raising  the  floor  of  Area  C,  or  moving 
the  adjoining  boundaries  of  Areas  C  and 
N  further  east  in  order  to  allow  GA 
aircraft  to  climb  above  SMO's  airapace. 
if  necessary. 

The  FAA  agrees,  in  part,  and  has 
moved  the  adjoining  boundary  of  Areas 
■  C  and  N  approximately  V/z  NM 
eastward.  This  modification  supports 
operations  into  and  out  of  SMO  and 
contains  operations  within  the  LAX 
Class  B  airapace  area. 

One  commenter  states  that  the  revised 
Class  B  airapace  area  will  overlie  the 
Santa  Ana  (SNA)  Class  C  airapace  area 
surrounding  the  John  Wayne/Orange 
County  Airport.  In  this  conunenter's 
opinion,  one  can  overfly  SNA  from  the 
northeast  to  Catalina  Island  at  only  one 
cardinal  VFR  altitude,  6,500  feet  MSL. 
which  makes  it  difficult  for  an  aviator 
to  plan  a  VFR  return  trip. 

The  FAA  does  not  concur.  Area  I 
overlaps  a  portion  of  the  west  side  of  the 
SNA  Class  C  airapace  area.  However, 
VFR  altitudes  of  5,500,  6,000  and  6.500 
feet  MSL  are  available.  In  addition,  GA 
aircraft  can  circumnavigate  the  revised 
LAX  Class  B  airapace  area  by  flying  to 
the  east  approximately  8  NM  and  above 
the  SNA  Class  C  airspace  area.  Further. 
GA  operatore  who  choose  not  to 
circumnavigate  the  area  can  follow 
standard  procedures  and  enter  the  LAX 
Class  B  or  SNA  Class  C  airapace  areas. 
One  commenter  states  that  the  FAA 
erroneously  published  the  lat/long 
coordinates  of  the  Area  C  boundary 
point  named  "West  Los  Angeles 
College."  According  to  this  commenter, 
the  published  coordinates  would  locate 
this  boundary  point  17  NM  south  of 
Santa  Catalina  Island,  in  the  Pacific 
Ocean. 

The  FAA  agrees  with  this  commenter. 
and  has  corrected  the  coordinates  for 
Area  C  (West  Los  Angeles  College)  in 
this  final  rule. 
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One  commenter  states  that  Areas  A 
and  G,  as  configured,  are  excessive.  In 
this  commenter's  (pinion,  a  new  area 
should  be  created  out  of  the  western 
portion  of  Area  A  and  the  southern 
portion  directly  west  of  Torrance, 
extending  to  3  NM  o^hore,  with  its 
base  at  1,000  feet  MSL,  rather  than  at 
the  surface.  This  commenter  states  that 
if  the  airspace  design  outlined  in  the 
NPRM  is  adopted,  aircraft  departing 
Torrance,  and  aircraft  from  the 
southeast  following  the  coastline,  may 
be  adversely  affected.  The  commenter 
suggested  that  the  western  and  very 
southern  portions  of  Area  A  do  not  need 
to  extend  down  to  the  surface.  The 
commenter  further  states  that  the 
designation  of  Class  B  airspace  around 
Long  Beach/Daugherty  Field  (LGB)  is 
not  necessary,  and  the  western  portion 
of  Area  G  between  Hawthorne  and 
Torrance  could  be  completely 
eliminated  since  this  portion  of  the 
airspace  is  very  seldom  used  by  liuge  jet 
aircraft. 

The  FAA  disagrees  with  this 
commenter.  The  FAA  has  determined 
that  for  the  protection  of  the  primary 
airport,  airspace  extending  from  the 
surface  is  necessary.  The  LAX  Class  B 
airspace  area  has  been  configived  to 
contain  heavily  loaded  jet  and 
tiuix>prop  aircraft  departing  LAX  to 
remain  within  the  Class  B  airspace  area. 
In  addition,  this  area  is  designed  to 
control  both  arriving/departing 
turboprop  and  jet  aircraft  operating  in 
the  LAX  Class  B  airspace  area,  whether 
the  airport  is  in  a  east  or  west  operation. 
The  5,000  foot  MSL  floor  in  Area  G  of 
the  LAX  Class  B  airspace  area  provides 
sufficient  airspace  for  GA  aircraft 
operating  between  Hawthorne  and 
Torrance.  Furthermore,  the  VFR 
Transition  Routes  and  the  SFAR  No.  51- 
1  area  provide  fw  VFR  aircraft  transiting 
the  LAX  Class  B  air8{>ace  area. 

One  commenter  states  that  areas  E 
and  F  are  unnecessarily  complex,  and 
suggested  that  the  FAA  simplify  those 
areas  by  lowering  the  base  of  Area  F  to 
8,000  feet  MSL  and  combine  it  with 
AreaE. 

The  FAA  does  not  agree  with  this 
comment  or  suggestion.  The  FAA  used 
only  the  minimum  amount  of  airspace 
essential  to  support  the  Class  B 
requirements  and  does  not  believe  the 
Areas  E  and  F  are  complex  in  design.  In 
addition,  the  9,000  foot  MSL  floor  of 
Area  F  is  designed  to  contain  arriving 
and  departing  aircraft  frt>m  and  to  the 
east. 

One  commenter  states  that  on  VFR 
flights  to  Avalon.  Catalina,  the  base 
altitude  and  position  of  Area  I  might 
block  the  "preferred  altitude"  of  7,500 
feet  MSL  that  they  fiaeLis  necessary  to 


glide  and  land  in  the  event  of  engine 
feilure. 

The  FAA  does  not  agree.  Area  I's 
7,000  feet  MSL  floor  is  necessary  to 
contain  high  performance  jet  and 
turboprop  aircraft  departing  out  of  the 
LAX  Class  B  airspace  area  to  the  east 
and  sdutheast.  In  addition,  GA  aircraft 
can  alter  their  flight  paths  to  the  west 
and  fly  under  Area  J  and  then  climb  to 
7,500  feet  MSL,  or  these  pilots  can  use 
standard  procedures  and  enter  the  LAX 
Class  B  airspace  area.  . 

One  commenter  recommended 
modifying  the  boundary  of  Area  K  to 
remove  VOR  Federal  Airway  V25-27 
from  the  LAX  Class  B  airepace  area. 

The  FAA  concurs  with  uiis 
recommendation,  and  in  this  action 
modifies  the  boundary  of  Area  K  and  L 
to  parallel  V25-27  along  its  western 
boundary. 

The  Rule 

This  amendment  to  14  CFR  part  71 
modifies  the  LAX  Class  B  airspace  area, 
CA.  This  action  lowers  the  ceiling  of  the 
LAX  Class  B  airspace  area  from  12,500 
feet  MSL  to  10,000  faet  MSL; 
reconfigives  and/or  raises  the  lower 
limits  of  several  existing  subareas  to 
provide  additional  airspace  for  GA 
aircraft  to  navigate  outside  or  under  the 
LAX  Class  B  airspace  area;  and  creates 
several  subareas  in  order  to  contain 
operations  within  the  LAX  Class  B 
airspace  area.  The  FAA  is  taking  this 
action  to  enhance  safety,  to  reduce  the 
potential  for  midair  colUsion  in  this 
high  density  traffic  area,  and  to  improve 
the  management  of  air  traffic  operations 
into,  out  of,  and  through  the  LAX  Class 
B  airspace  area.  Hie  modifications  are 
depicted  on  the  attached  chart. 

RegulatCMy  evaluation  Summary 

Final  rule  changes  to  Federal 
regulations  must  undergo  several 
economic  analyses.  First,  Executive 
Order  12866  directs  that  each  Federal 
agency  shall  propose  or  adopt  a 
regulation  only  upon  a  reasoned 
determination  that  the  benefits  of  the 
intended  regulation  justify  its  costs. 
Second,  the  Regulatory  Flexibility  Act 
requires  agencies  to  analyze  the 
economic  effect  of  regulatory  changes 
on  small  entities.  Third,  the  Office  of 
Management  and  Budget  directs 
agencies  to  assess  the  effect  of 
regulatory  changes  on  small  entities.  In 
conducting  these  analyses,  the  FAA  has 
determined  that  this  final  rule:  (1)  will 
generate  benefits  that  justify  its  minimal 
costs  and  is  not  "a  significant  regulatory 
action"  as  defined  in  the  Executive 
Order;  (2)  is  not  significant  as  defined 
in  the  Department  of  Transportation's 
Regulatory  Policies  and  Procedures;  (3) 


will  not  have  a  significant  impact  on  a 
sub^antial  number  of  small  entities;  (4) 
will  not  constitute  a  barrier  to 
international  trade  and  (5)  will  not 
contain  any  Federal  inteigovemmental 
or  private  sector  mandate.  These 
analyses  are  summarized  below. 

A.  Costs  -  /.  . 

The  final  rule  will  alter  several    * 
existing  areas  and  lateral  boundaries,  as 
well  as  create  several  new  areas  within 
the  limits  of  the  LAX  Class  B  air^Mce 
area.  All  of  the  changes  to  the  revised 
LAX  Class  B  airspace  area  occur  entirely 
within  the  Los  Angeles  Mode  C  veil 
centered  around  LAX.  The  FAA  has 
determined  that  altering  the  LAX  Class 
B  airepace  area  will  impose  minimal,  if 
any,  additional  cost  to  either  the  agency 
or  aircraft  operatora.  The  FAA  has 
concluded  this  for  sevwal  reasons.  PirM, 
the  FAA  can  absorb  any  additional 
workload  with  existing  personnel  and 
equipment.  Second,  the  FAA  routinely 
and  periodically  updates  aeronautical 
charts;  therefore,  alterations  in  LAX 
Class  B  airspace  area  aeronautical  charts 
will  not  impose  any  additional  cost. 
Third,  aircraft  operating  in  the 
expanded  areas  of  ClaiSs  B  airspace  will 
already  have  two-way  communication 
capability  and  Mode  C  transpondos. 
Fourth,  pilots  can  avoid  the  expanded 
areas  of  the  Class  B  airepace  area  with 
only  small  deviafioos  bom  their  current 
flight  paths. 

B.  Benefits 

The  FAA  has  determined  the  final 
rule  will  improve  traffic  How  while 
enhancing  safety.  Enhancements  to 
safety  come  in  the  lowered  risk  of 
midair  collisions  (despite  the  rise  in 
traffic  density)  due  to  increased  control 
in  those  subuaas  where  Class  B  airspace 
will  be  expanded.  The  final  rule  will 
benefit  GA  aircraft  operators  by 
modifying  the  size  of  various  subareas 
of  the  Class  B  airspace  area.  In  addition, 
the  alterations  of  the  Class  B  airepace 
will  simplify  airspace  boundaries. 

C.  Conclusion 

In  view  of  the  minimal  cost  of 
compliance  and  benefits  of  enhanced 
aviation  safety  and  increased 
operational  efficiency,  the  FAA  has 
determined  that  the  final  rule  will  be 
cost  beneficial. 

Final  Regulatoiy  Flexibility 
Detenninatioa 

The  Regulatory  Flexibility  Act  of  1980 
(RFA)  was  enacted  by  Congress  to 
ensure  that  small  entities  are  not 
unnecessarily  and  disproportionately 
burdened  by  Federal  regulations.  The 
RFA  requires  a  Regulatory  Flexibility 
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Analysis  to  detennine  if  a  final  rule  will 
have  "significant  economic  impact  on  a 
substantial  number  of  small  entities." 
FAA  Order  2100.14A  outlines  the  FAA's 
procedures  and  criteria  for 
implementing  the  RFA. 

The  small  entities  that  may  be 
affected  by  the  implementation  of  the 
final  rule  are  unscheduled  operators  of 
aircraft  for  hire  ovming  nine  or  less 
aircraft.  Only  those  unscheduled  aircraft 
operators  without  the  capability  to 
operate  under  IFR  conditions  will  be 
potentially  afiiected  by  the  final  rule. 
The  FAA  contends  that  all  of  the 
potentially  afiected  unscheduled  aircraft 
opoators  will  already  be  equipped  to 
operate  under  IFR  ocuiditions. 
Therefore,  the  FAA  contoids  that  the 
final  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities. 
Intematioiial  Trade  Impact  Asaessment 

The  final  rule  will  not  constitute  a 
barrier  to  international  trade,  including 
the  export  of  American  goods  and 
services  to  foreign  countries  and  the 
import  of  foreign  goods  and  services 
into  the  United  SUtes  (U.S.).  This 
assessment  is  based-  on  the  fact  that  the 
firuil  rule  will  neither  impose  costs  on 
aircraft  operators  nor  aircraft 
manufacturers  (U.S.  or  foreign). 

Uafiuded  Mandate  Assessment 

Title  n  of  the  Unfunded  Mandates  ' 
Reform  Act  of  1995  (the  Act),  enacted  as 
Public  Law  104-4  on  March  22. 1995. 
requires  eech  Federal  agency,  to  the 
extent  permitted  by  law,  to  prepare  a 
written  assessment  of  the  effects  of  any 
Federal  mandate  in  a  proposed  or  final 
agmcy  rule  that  may  result  in  the 
expenditure  of  $100  million  or  more 
adjiisted  annuaUy  for  inflation  in  any 
one  year  by  State,  local,  and  tribal 
governments,  in  the  aggregate,  or  by  the 
private  sector.  Section  204(a)  of  the  Act, 
2  U.S.C  1534(a),  requires  the  Federal 
agency  to  develop  an  effective  process 
to  permit  timely  input  by  elected 
officers  [at  their  designees)  of  State, 
local  and  tribal  governments  oa  a 
proposed  "significant  intergovernmental 
mandate."  A  "significant 
intergovernmental  mandate"  under  the 
Act  is  any  provisirai  in  a  Federal  agency 
regulation  that  would  impose  an 
enforceable  duty  upon  State,  local,  and 
tribal  governments,  in  the  aggregate,  (of 
$100  million  adjusted  annually  for 
inflation)  in  any  one  year.  Section  203 
of  the  Act,  2  U.S.C  1533,  which 
supplements  section  204(a),  provides 
that  before  establishing  any  regulatory 
requirements  that  might  significantly  or 
uniquely  afiiact  small  governments,  the 
agency  shall  have  developed  a  plan  that 


■mnng  other  things,  provides  for  notice 
to  potentially  affiscted  small         .^^^ 
governments,  if  any,  and  for  a 
meaningful  and  timely  opportunity  to 
provide  input  in  the  development  of 
regulatory  proposals. 

This  nile  does  not  contain  any 
Federal  inteigovemmental  or  private 
sector  mandate.  Therefore,  the 
requirements  of  Title  n  of  the  Unfunded 
Mandates  Reform  Act  of  1995  do  not 
apply. 
List  of  Sd>}ects  in  14  CFR  Part  71 

Airspace,  Incorporation  by  reference, 
Navigation  (air). 
The  AjBoidmeBt  ■..:    <t^^ 

In  consideration  of  the  flcnegoing,  &e 
Federal  Aviation  Administration 
amends  14  CFR  part  71  as  follows: 

PART  71— {AMENDED] 

1.  The  authority  citation  for  part  71 
continues  to  read  as  follows: 

Anftofttjr:  49  U.S.C  106(g),  40103, 40113, 
40120:  E.0. 10854,  24  PR  9S65,  3  CFR.  1959- 
1963  Comp..  p.  389: 14  CFR  11.69. 

fTI.I    (Amended]  -'« 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  the  Federal  Aviation 
Administration  Order  7400. 9D,  Airspace 
Designaticms  and  Reporting  Points, 
dated  Septmnber  4, 1996,  and  effective 
September  16. 1996,  is  amended  as 
follows: 

Paragraph  3000— Subpart  B-Gast  B  Airtpace 

m  •        '        •  •  • 

A¥VP  CA  B  Loa  Aagalas,  CA  (RsviMdl 

Los  Angeles  International  Airport  (Primary 
Airport) 
(lat.  33*56'33"N,  long.  lir24'29'TV  ) 

BoundariM 

Aroa  A.  That  airspaoa  extending  li^nvard 
from  the  sur&ce  to  10,000  feet  ^^  bounded 
by  a  line  beginning  at  lat.  34*00'08''N,  long. 
118'45'01  "W;  to  lat.  34'00'33'T^,  long. 
118''32'56''W;  to  lat  33»57'42  "N,  long. 
118*27'23'^  (Ballona  Creek/Padfic  Ocean); 
to  Ut  33»57'42^,  long.  MS'zrionN 
(Manchester/405  Pwy);  to  lat  34*01'WrN, 
long.  11C*15'00"W;  to  lat.  33»55'48^.  long. 
118»13'54"W;  to  lat.  33'55'51"N,  long 
118''26'05  "W  (Imperial  Hwy/Pacific  Ocean); 
to  lat  33*45'34'^,  long  118»27'01'^ 
(UMBO  intersection);  to  lat  33°4S'14'7<I, 
long.  118*32'29"W  (INISH  intersection):  to 
the  point  of  beginning. 

Area  B.  That  airspace  extending  upward 
from  2,000  feet  MSL  to  and  including  10,000 
feet  MSL  bounded  by  a  line  beginning  at  lat. 
34'01'00^,  long.  118n5'00"W;  tolat 
34'00'01'T^,  long.  118^7'58"W  (Garfield 
Washington  Blvd);  to  lat  33<'56'10"N,  long 
Utrvni'^  (9toD>wood  GenterV.  to  lat 
33«55'48'T4,  long.  118M3'54'W  (V18/V870  10 
DME);  to  the  point  of  beginning. 

Arta  C  That  airspace  extending  upward 
from  2,500  feet  MSL  to  and  including  10,000 
ieet  MSL  bounded  by  a  line  beginning  at  lat. 


34«06'00"N,  long  118»14'27"W  (Railroad 
Fiol^t  Yard);  to  lat  34'06'00"N.  long. 
118*11'23'^  (Ernest  E  Debs  Regional  Park); 
to  lat  34*02'03"N,  long  118^3'39-W  (L^g 
Lake);  to  lat  33'58'40"N.  long  118*01'49"W 
(Whittier  College);  to  lat  33"54'10"N,  long 
118«01'49'^;  to  lat  33»53'35"N.  long 
118*10'55'^  (Domioguez  High  School);  to 
lat  33'55'48'T^.  long  118«13'54'TV(Vl6/ 
V370  10  DME);  to  lat  33»56'10"N,  long 
118*07'21'T^  (Stonewood  Center);  to  lat 
34"00'01"N,  long.  118*07'58"W  (Garfield/ 
Washington  Blvd);  to  lat  34*01'00"N,  long 
118*15TXrW  (V264  10  DME);  to  lat 
33»5r42'T«I,  long.  118''22'10"W  (Manchester/ 
405  Pwy);  to  lat  34*00'20"N,  long 
118°23'0S"W  (West  Los  Angeles  College):  to 
lat  34*02'49"N,  long.  118»21'48"W;  to  the 
point  of  beginning. 

Area  D.  That  airspace  extending  upward 
from  4.000  feet  MSL  to  and  including  10,000 
feet  MSL  bounded  by  a  line  beginning  at  lat 
34*02'03'?4,  long.  118^3'39"W  (Legg  Lake); 
lat  34'06'00"N7long  118»11'23"W  (Ernest  B. 
Debs  Regional  Park);  to  Ut  34'0O'45'74,  long 
117"54'03"W;  to  lat  33*57'40"N.  long 
lir53'35"W;  to  lat  33»54'26"N,  long 
lir'54'21'^  (Brea  Municipal  Golf  Course): 
to  lat  33»54'10"N,  long.  118*01'49n/V;  to  lat 
33*58'40"N.  long.  1 18*01 '49"W  (Whittier 
College);  to  the  point  of  beginning 

Area  E.  That  airspace  extending  upward 
from  8,000  feet  MSL  to  and  includiii^  10.000 
feet  MSL  bounded  by  a  line  beginning  at  lat 
34»02'19'T»I.  long  117«59'13"W  ;  to  lat 
34»02'50"N.  long  lir50'43"W  (Mt  San 
Antonio  College);  to  lat  33»59'28"N,  long. 
117"50'42"W  (SUZZI  Intersection);  to  lat 
33»54'34"N,  long.  117«52'10"W  (Imperial 
Golf  Course);  to  lat  33*54'26"N,  long 
1 1 7*54'2 1  "W  (Brea  Municipal  Golf  Course); 
to  lat  33'57'40"N,  long  lir53'35"W;  to  lat 
34*00'45"N,  long.  117»54'03"W;  to  the  point 
of  beginniag 

Area  F.  li^  airspace  extending  upward 
from  9,000  feet  MSL  to  and  includinig  10,000 
feet  MSL  bounded  by  a  line  beginning  at  lat 
34*02'50"N.  long  lir50'43"W  (Mt  San 
Antonio  College);  to  lat  34*03'15"N.  long 
117«47'00'^  (General  Dynamics);  to  lat 
33'59'55'Ta,  long.  lir45'55"W  (ARNES 
Intersection/Water  Tower);  to  lat 
33»54'39"N,  long.  117«46'57"W;  to  lat 
33»54'34"N,  long.  117*52'10"W  (Imperial 
Golf  Couise);  to  lat.  33*59'28"N,  long 
117»50'42'^  (SUZZI  Intersection);  to  the 
point  of  beginning. 

Area  C.  That  airspace  extending  upward 
from  5,000  feet  MSL  to  and  including  10,000 
feet  MSL  bounded  by  a  line  begiiming  at  lat 
3y55'51"N.  long  118»26'05"W  (Imporial 
Hwy/Pacific  Ocean);  to  lat  33'55'52'7>I,  long. 
118M6'43"W  (Broadvray/Imperial  Hwy);  to 
lat  33»S»'36"N.  long  118»10'55'T(V 
(Dominguez  High  School);  to  lat  33''54'10^. 
long  118*W49"W:  to  lat.  33'47'OOT^,  long 
118"03'17"W  (Seal  Beach  VORTAC/Los 
Alamitot  Armed  Forces  Reserve  Center);  to 
lat  33*46'28"N,  long  118ni'54"W  (Long 
Beach  VA  Hospital):  to  lat.  33*45'34'T«i,  long 
118'27'01"W  (UMBO  Intersection);  to  the 
point  of  heginning. 

Area  H.  Tint  airspace  extending  upward 
from  bJOOO  feet  MSL  to  and  induding  10,000 
feet  MSL  bounded  by  a  line  beginning  at  lat 
33«54'10"N,  long.  118"01'49"W;  to  lat 
33»54'28"N,  long  117*54'21"W  (Brea 
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Municipal  Golf  Coum);  to  lat  33'47'23"N, 
long.  Iirs7'4(rw  (Garden  (kom  Mall):  to 
lat  aSMroO^a.  long.  118»03'17"W  (Seal 
Beach  VORTAC/Lot  Alamitoa  AFRC):  to 
point  of  beginning. 

Ana  I.  That  airspace  extending  upward 
from  7,000  feet  MSL  to  and  including  10,000 
feet  MSL  bounded  by  a  line  beginning  at  lat 
33»47'00^,  long.  118»03'17"W  (Seal  Beach 
VCMtTAC/Loa  Alamitos  AFRC);  to  lat 
33»47'23"N.  long.  lir57'40"W  (Garden 
Grove  Mallh  to  laL  33"28'56'14.  long. 
lir51'49"W;  to  lat  33*26'40"N,  long. 
118"W54'^;  to  lat  33»34'42"N,  long.      . " 
118"0r48'^;  to  lat  33«46'28'?4,  kmg. 
118*11'S4'^  (Long  Beach  VA  Hospital);  to 
the  point  of  beginning. 

Area  J.  That  airspace  extending  upvrard 
from  8,000  feet  MSL  to  and  including  10,000 
feet  MSL  bounded  by  a  line  beginning  at  lat 
33*45'34"N.  long.  118"27'01"W  (LIMBO 
Intersection);  to  lat  33*46'28"N,  long. 
118*11'S4"W  (Long  Beach  VA  Hospital):  to 
lat  33»34'42"N,  long.  118"07'48"W;  to  lat 
33*35'58"N.  long.  118'25'39"W;  to  the  point 
of  beginning. 


Area  K  That  airspace  extending  upward 
from  5,000  feet  MSL  to  and  including  10,000 
feet  MSL  bounded  by  a  line  beginning  at  lat 
33''45'34'T4,  long.  118»27'01"W  (UMBO 
Intersection);  to  lat  33'35'58'lj,  long. 
118»25'39"W;  to  lat  33»33'50'T*I,  lon^. 
118»33'23"W;  to  lat  33''44'27'^I,  long. 
118'42'23'nW;  to  lat  33*45'14"N,  bug. 
118*32'29"W  (INISH  Intersection);  to  the 
point  of  beginning.  Area  L  That  tAapaca 
extending  upward  from  2,000  feet  mIsL  to 
and  iitduding  10,000  feet  MSL  bounded  by 
a  line  beginning  at  lat  33°45'14'?4,  long. 
118*32'29'^  (INISH  Intersection);  to  lat 
33'44'27'Ti.  93-AWA-13  5  long. 
118»42'23'^;  to  lat  33»59'44"N.  long. 
118«55'22'^;  to  lat  34»00'08"N,  long. 
118'45M1"W;  to  the  point  of  beginning. 

Area  M.  That  airspace  extendLig  upward 
bata  7,000  feet  MSL  to  and  including  10.000 
feet  MSL  bounded  by  a  line  b^inning  at  lat 
34*06'00"N,  long.  118'>56'33"W;  to  lat 
34"06'00T»I,  long.  118''47'06"W;  to  lat 
34»00WT4,  long.  118*45'01"W;  to  lat 
33»59'44"N,  long.  118»55'22"W;  to  the  point 
of  beginning. 


Ana  N.  That  airspace  extending  upward 
from  5,000  feet  MSL  to  and  indudii^  10,000 
feet  MSL  bounded  by  a  line  beginning  at  lat 
34*08XKrN.  long.  118«47'06"W:  to  lat 
34*Q6'00~N,  kmg.  118*14'27'^  (Raifaoed 
Freight  Yard):  to  lat  34'02'49~N,  kmg. 
1W21'48'^;  to  lat  34*00'20T^.  long. 
118'23'05'^  (West  Los  Angeles  CoUegs);  to 
lat  33"'57'42'T»J,lOTg.  118»22'10'^ 
(Manche8ter/405  Hwy);  to  lat  33*5r42'T«J. 
long.  118'27'23"W  (Ballona  Creek/Pacific 
Ocean);  to  lat  34n)0'33"N.  long. 
118*32'S6'^;  to  lat  34«00t»"N,  kii«. 
118*45^)1'^;  to  the  point  of  beginning. 
•       '  •         •         •         * 

Issued  in  Washington,  DC,  on  December  6, 
1996 

Jeff  Griffitti, 

Program  Dinctorfor  Air  Traffic  Ainpace 

h4anagBBMnt 

^pendix 

Note:  This  appendix  wall  not  ippear  in  the 
Code  of  Federal  Regulations. 
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14CFRPart71 

[Aifipecc  Dodwt  No.  9v-ANE*44| 

Removal  of  Class  D  and  E  Airspace; 
South  Weymoutti.  MA 

AQGNCY:  Federal  Aviation  -    * 

Administration  (FAA).  DOT.       >  * 


ACTION:  Direct  final  rule:  request  for 
conunents. 

*  ■  '  '  ' 

summary:  This  action  removes  the  Class 

D  and  Qass  E  airspace  areas  at  South 

Weymouth,  MA  due  to  the  closure  of 

the  South  Weymouth  Naval  Air  Station 

(KNZW). 

dates:  Effieictive  0901  UTC,  January  30, 

1997.  Conunents  for  inclusion  in  the 
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Rules  Docket  must  be  received  on  or 
before  January  21, 1997. 
ADDRESSES:  Send  comments  on  the  rule 
to:  Manager,  Operations  Branch,  ANE- 
$30,  Federal  Aviation  Administration, 
Docket  No.  96-ANE-44, 12  New 
England  Executive  Paric,  Burlington,  MA 
01803-5299;  telephone  (617)  238-7533; 
fax  (617)  238-7596. 

The  official  docket  file  may  be 
examined  in  the  Office  of  the  Assistant 
Chief  Counsel,  New  England  Region. 
ANE-7.  Room  401, 12  New  England 
Executive  Park,  Burlington,  MA  01803- 
5299;  telephone  (617)  238-7050;  fax 
(617) 238-7055. 

An  informal  docket  may  also  be 
examined  during  normal  business  hours 
in  the  Air  Traffic  Division,  Room  408, 
by  contacting  the  Manager,  Operations 
Branch  at  the  first  addreiss  listed  above. 
FOR  FURTHER  INFORMATION  CONTACT: 
Raymond  Duda,  Operations  Branch, 
ANE-530.3, 12  New  England  Execu^ve 
Park,  Burlington,  MA  01803-5299; 
telephone  (617)  238-7533;  fax  (617) 
238-7596. 

SUPPI.EMENTARY  INFORMATION:  As  of 
October  1. 1996,  the  Department  of  the 
Navy  has  ceased  air  operations  at  the 
South  Weymouth  Naval  Air  Station, 
South  Weymouth,  MA,  and  closed  the 
airport  traffic  control  tower  at  that 
location.  The  Class  D  airspace  area,  and 
the  associated  Class  E  airspace,  at  the 
South  Weymouth  Naval  Air  Station 
(KN2^W),  are  no  longer  required.  Class  D 
airspace  designations,  and  Class  E 
ainpace  designations  for  airspace  areas 
designated  as  extensions  to  Qass  D 
surface  areas  are  published  in 
paragraphs  5000  and  6004,  respectively, 
of  FAA  Order  7400.90,  dated  September 
4, 1996,  and  effective  September  16, 
1996,  which  is  incorporated  by 
reCsrence  in  14  CFR  71.1.  The  Class  D 
and  E  airspace  designations  Usted  in 
this  document  will  be  removed 
subsequently  in  this  Order. 

The  Direct  Final  Rule  Procedure 

The  FAA  anticipates  that  this 
regulation  will  not  result  in  adverse  or 
negative  comment,  and,  therefore,  issues 
it  as  a  direct  final  rule.  The  FAA  has 
determined  that  this  regulation  only 
involves  an  established  body  of 
technical  regulations  for  which  fiequent 
and  routine  amendments  are  necessary 
to  keep  them  operationally  current. 
Unless  a  written  adverse  or  negative 
comment,  or  a  written  notice  of  intent 
to  submit  an  adverse  or  negative 
comment  is  received  within  the 
comment  period,  the  regulation  will 
become  effective  on  the  date  specified 
above.  After  the  close  of  the  ccunment 
period,  the  FAA  will  publish  a 


document  in  the  Federal  Register 
indicating  that  no  adverse  or  negative 
comments  were  received  and 
confirming  the  date  on  which  the  final 
rule  will  become  effective.  If  the  FAA 
does  receive,  within  the  comment 
period,  an  adverse  or  negative  comment 
or  written  notice  of  intent  to  submit 
such  a  comment,  a  document 
withdrawing  the  direct  final  rule  will  be 
published  in  the  Federal  Register,  and 
a  notice  of  proposed  rulemaking  may  be 
pubUshed  with  a  new  comment  poiod. 

Comments  Invited 

Although  this  action  is  in  the  form  of 
a  direct  final  rule,  and  was  not  preceded 
by  a  notice  of  proposed  rulemaking, 
interested  i>ersons  are  invited  to 
comment  on  this  rule  by  submitting 
such  written  data,  views,  or  argiunents 
as  they  may  desire.  Communications 
should  identify  the  Rules  Docket 
number  and  be  submitted  in  triplicate  to 
the  address  specified  imder  the  caption 
ADDRESSES.  All  communications 
received  on  or  before  the  closing  ddte 
for  comments  will  be  considered,  and 
this  rule  may  be  amended  or  withdrawn 
in  light  of  the  comments  received. 
Factual  information  that  supports  the 
commenter's  ideas  and  suggestions  is 
extremely  helf^ul  in  evaluating  the 
effectiveness  of  this  action  and 
determining  whether  additional 
rulemaking  action  would  be  needed. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  enragy  aspects  of 
the  rule  that  might  siiggest  a  need  to 
modify  the  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  coounents, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report  that 
siunmarizes  each  FAA-public  contact 
concerned  with  the  substance  of  this 
action  will  be  filed  in  the  Rules  Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  rule  must 
submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  No.  96-ANE-44."  The  postcard 
will  be  date  stamped  and  returned  to  the 
conunenter. 

Agency  Findings 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
resfxuisibilities  amcmg  the  various 
levels  of  government  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  final  rule  does 
not  have  siifficient  federalism 


imphcations  to  warrant  the  preparation 
of  a  Federalism  Assessment 

The  FAA  has  determined  that  this 
regulation  is  noncontrovmsial  and 
unlikely  to  result  in  adverse  or  negative 
comments.  For  the  reasons  discuned  in 
the  preamble,  I  certify  that  this 
regulation:  (1)  Is  not  a  "significant 
regulatory  action"  under  Executive 
Order  12866;  (2)  is  not  a  "significant 
rule"  under  Department  of 
Transportation  (DOT)  Regulatory 
PoUdes  and  Procedures  (44  FR  11034, 
February  26, 1979);  and  (3)  does  not 
warrant  preparation  of  a  Regidatory  .^ 
Evaluation  as  these  routine  mattere  will 
only  affect  air  traffic  procedures  and  air 
navigation.  It  is  certified  that  these 
proposed  rules  will  not  have  significant 
economic  impact  on  a  substantial 
number  of  small  entities  imder  the 
criteria  of  the  Regulatory  Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  71 

Airspace,  Incorporation  by  reference. 
Navigation  (air). 

Adoption  of  the  Amoidmenl 

Accordingly,  pursuant  to  the 
authority  delegated  to  me,  the  Federal 
Aviation  Administrati(xi  amends  part  71 
of  the  Federal  Aviation  Regulations  (14 
CFR  part  71)  as  follows: 

PART  71— {AMENDED] 

1.  The  authority  citation  for  part  71 
continues  to  read  as  follows: 

Antfaofity:  49  XJS.C  10e(g).  40103. 40113, 
40120;  EO.  10854,  24  FR  9565.  3  CFR.  1959- 
1963  Comp.,  p.  389. 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  Federal  Aviation 
Administraticm  Order  7400.9D,  AInpace 
Designations  and  Reporting  Paints, 
dated  September  4, 1996,  and  effective 
September  16, 1996,  is  amended  as 
follows: 


Subpart 


DAIripaoe 


ANEMA  D  South  Weymouth.  MA  [Removed] 


Subpart  E—Ctaas  E  Alrapaoe 

•  •        *        •        • 

Paragraph  6004-Class  E  ainpace  areas 
designated  as  extensions  to  Class  D  surface 
areas 

ANEMAB4  South  WeymouA,  MA 
[Removed] 

•  •        •        •        • 

Issued  in  Burlinglon,  MA,  on  Decamber  12, 
1906. 

David  |.  Huriey, 

Manager,  Air  Traffic  Division,  New  En^and 
Region. 

[FR  Ocx:.  96-32255  Filed  12-l»-96: 8:45  am] 
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14CFRPart71 

[Akapan  Ooctot  No.  06-ANE>28] 

AmenckTMnt  to  Class  E  Airspace; 
Lebanon,  NH 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Direct  Hnal  rule;  confirmation  of 
effective  date. 

SUMMARY:  This  aetion  modifies  the  Class 
E  airspace  at  Lebanon,  NH  (LEB)  by 
removing  the  Class  E  airspace  extending 
upward  ht)m  the  surface,  effective 
during  the  time  when  the  Airport  Traffic 
Control  Tower  (ATCT)  is  not  operating. 
This  action  results  from  the  elimination 
of  continuous  weather  reporting  at 
Lebanon  Municipal  Airport. 
EFfECnvE  DATE:  The  rule  is  effective  on 
0901  UTC,  November  7. 1996. 

FOR  FURTHER  INFORMATION  CONTACT: 
Raymond  Duda,  Operations  Branch, 
ANE-530.3.  Federal  Aviation 
Administration,  12  New  England 
Executive  Park.  Burlington.  MA  01803- 
5299;  telephone:  (617)  238-7533:  fax 
(617)  238-7596. 

SUPPlfMENTARY  MK)RMATK)N:  The  FAA 
published  this  direct  final  rule  with  a 
request  for  comments  in  the  Federal 
Kq^ister  on  September  10, 1996  (61  FR 
47672).  The  FAA  uses  the  direct  final 
rulemaking  procedure  for  a  non-    ' 
controversial  rule  where  the  FAA 
believes  that  there  will  be  no  adverse 
public  comment.  This  direct  final  rule 
advised  the  pubUc  that  no  adverse 
comments  were  anticipated,  and  that 
unless  a  written  adverse  comment,  or  a 
written  notice  of  intent  to  submit  such 
an  adverse  comment,  were  received 
within  the  comment  period,  the 
regulation  would  become  effective  on 
November  7, 1996.  No  adverse 
commoits  were  received,  and  thus  this 
riodce  confirms  that  this  final  rule 
became  effective  on  that  date. 

Issued  in  Burlington,  MA,  on  December  12, 
1996. 

Dwrid  I.  HwWjr. 

Manager.  Air  Traffic  Division,  New  England 

Begion. 

(FR  Doc  9fr-322S3  Filed  12-18-96;  8:45  am) 
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14CFRPart71 

[Airapeee  Pochet  No.  M-ANE— 29] 

Amendment  of  Class  E  Airspaca;  OM 
To«m,ME 

AGENCY:  Federal  Aviation 
Administration  (FAA).  DOT. 
ACTION:  Direct  final  rule;  confirmation  of 
efiiactive  date. 


SUMMARY:  This  action  revises  the  Class 
E  airspace  at  Old  Town,  ME  (KOLD)  to 
provide  for  adequate  Controlled  airspace 
for  those  aircraft  using  the  new  GPS 
RWY  12  and  GPS  RWY  30  Instrument 
Approach  Procedures  to  Dewitt  Field. 
Old  Town  Municipal  Airport. 
EFFECTIVE  DATE:  The  rule  is  effective  on 
0901  UTC.  December  5, 1996. 
FOR  FURTHER  INFORMATKM  CONTACT: 
Joseph  A.  Bellabona.  Operations  Branch, 
ANE-53a6. 12  New  England  Executive 
Park,  Burlington,  MA  01803-5299; 
telephone:  (617)  238-7536;  fax  (617) 
238-7596.  ^ 

SUPPLEMENTARY  INFORMATION:  The  FAA 
published  this  direct  final  rule  with  a 
request  for  comments  in  the  Federal 
Register  on  October  24, 1996  (61  FR 
55091).  The  FAA  uses  the  direct  final 
rulemaking  procedures  for  a  non- 
controversial  rule  where  the  FAA 
believes  that  there  will  be  no  adverse 
public  comment.  This  direct  final  rule 
advised  the  public  that  no  adverse 
comihents  were  anticipated,  and  that 
unless  a  written  adverse  comment,  or  a 
written  notice  of  intent  to  submit  such 
an  adverse  comment,  were  received 
within  the  comment  period,  the 
regulation  would  become  effective  on 
December  5,  1996.  No  adverse 
comments  were  received,  and  thus  this 
notice  confirms  that  this  final  rule 
became  effective  on  that  date. 

Issued  in  Burlington,  MA,  on  December  12. 
I99e.' 

David  J.  Hwfey.  '"  "'*  . 

Manager,  Air  Traffic  IHviakm,  New  England 

Region. 

jFR  Doc  96-32254  Filed  12-18-96;  8:45  ami 
mmm  coot  4H»-i»-m 


14CFRPart71 

[Alrapaoe  Doctot  Na  9e-^NE-46] 

Ramoval  of  Class  E  Airspace;  Fall 
RIvsr,  MA 

AGENCY:  Federal  Aviation  .      .  . 

Admini^ration  (FAA).  DOT. 
actkm:  Direct  final  rule:  request  for 
comments. 

SUMMARY:  This  action  removes  the  Class 
E  airapace  area  at  Fall  River,  MA  due  to 
the  closure  of  the  Fall  River  Municipal 
Airport  (KFLR)  and  the  cancellation  of 
the  standard  instrument  approach 
procedure  to  that  airport. 
DATES:  Effective  0901  UTC.  January  30. 
1997. 

Comments  for  inclusion  in  the  Rules 
Docket  must  be  received  on  or  before 
January  21. 1997. 

A00RE88ES:  Send  comments  on  the  rule 
to:  Manager.  Operations  Branch.  ANE- 


530.  Federal  Aviation  Administration, 
Docket  No.  96-ANE-45. 12  New 
England  Executive  Park,  Burlington.  MA 
01803-5299;  telephone  (617) 238-7533; 
fax  (617)  238-7596. 

The  official  docket  file  may  be 
examined  in  the  Office  of  the  Assistant 
Chief  Counsel,  New  England  I^ion, 
ANE-7,  Room  401. 12  New  England 
Executive  Park,  Burlington,  MA  01803- 
5299;  telephone  (617)  238-7050;  fax 
(617) 238-7055. 

An  informal  docket  may  also  be 
examined  during  normal  business  hours 
in  the  Air  Traffic  Division,  Room  408, 
by  contacting  the  Manager,  Operations 
Branch  at  the  first  address  listed  above. 
FOR  FURTHER  INFORMATION  CONTACT: 
Raymond  Duda,  Operations  Branch, 
ANE-530.3.  12  New  England  Executive 
Park.  Burlington,  MA  01803-5299; 
telephone  (617)  238-7533;  fax  (617) 
238-7596. 

SUPPLOVENTARY  MFORMATION:  As  of 
February  18, 1996,  Uie  City  of  Fall  River, 
Massachusetts  closed  the  Fall  River 
Munici[>al  Airport  (KFLR)  to  all  aviation 
activity,  and  the  only  standard 
instrument  approach  procedure  to  Fall 
River,  the  NDB  RWY  24,  was  canceled 
as  of  August  9, 1996.  Accordingly.  Class 
E  airspace  at  Fall  River,  MA  is  no  longer 
required.  Class  E  airspace  designations 
for  airspace  areas  extending  upward 
from  700  faet  or  more  above  the  surikx 
of  the  earth  are  published  in  paragraph 
6005  of  FAA  Order  7400.9D,  dated 
September  4, 1996.  and  effsctive 
September  16, 1996.  which  is 
incorporated  by  reference  in  14  CFR 
71.1.  The  Class  E  airspace  designation 
listed  in  this  document  will  be  removed 
subsequently  in  this  Order. 

The  Direct  Fiaal  Rule  Procednre 

The  FAA  anticipates  that  this 
regulation  will  not  result  in  adverse  or 
negative  comment,  and.  therefore,  issues 
it  as  a  direct  final  rule.  The  FAA  has 
determined  that  this  regulation  only 
involves  an  established  body  of 
technical  regulations  for  wbiich  frequent 
and  routine  amendments  are  necessary 
to  keep  them  operationally  current. 
Unless  a  %vritten  adverse  or  negative 
comment,  or  a  written  notice  of  intent 
to  submitan  adverse  or  negative 
comment  is  received  within  the 
comment  period,  the  regulation  will 
become  effective  on  the  date  specified 
above.  After  the  close  of  the  comment 
period,  the  FAA  will  publish  a 
document  in  the  Federal  Register 
indicating  that  no  adverse  or  negative 
comments  were  received  and 
confirming  the  date  on  which  the  final 
rule  will  become  effiective.  If  the  FAA 
does  receive,  within  the  comment 
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period,  an  adverse  or  negative  comment, 
or  written  notice  of  intent  to  submit 
such  a  comment,  a  docxunent 
withdrawing  the  direct  final  rule  will  be 
published  in  the  Federal  Register,  and 
a  notice  of  proposed  rulemaking  may  be 
published  with  a  new  conunent  period. 

Comments  Invited  - 

Although  this  action  is  in  the  form  of 
a  direct  ^al  rule,  and  was  not  preceded 
by  a  notice  of  proposed  rulemaking, 
interested  persons  are  invited  to 
comment  on  this  rule  by  submitting 
such  writtm  data,  views,  or  arguments 
as  they  may  desire.  Communications 
should  identify  the  Rules  Dodcet 
number  and  be  submitted  in  triplicate  to 
the  address  specified  under  the  caption 
ADDRESSES.  All  communications 
received  on  or  before  the  closing  date 
for  comments  will  be  considered,  and 
this  rule  may  be  amended  or  withdrawn 
in  light  of  the  comments  received. 
Factual  information  that  supports  the 
commenter's  ideas  and  suggestions  is 
extremely  helpful  in  evaliiating  the 
efiectiveness  of  this  action  and 
determining  whether  additional 
rulnnaking  action  would  be  needed. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  rule  that  might  suggest  a  need  to 
modify  the  rule.  All  conunents 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  conunents, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report  that 
summarizes  each  FAA-public  contact 
concerned  with  the  substance  of  this 
action  will  be  filed  in  the  Rules  Dodcet 

Conunenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  conunents 
submitted  in  response  to  this  rule  must 
submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Conunents  to 
Docket  No.  g6-ANE-45."  The  postcard 
will  be  date  stamped  and  retiuned  to  the 
commenter. 

Agency  Findings 

,    The  regulations  adopted  herein  vfill 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  govmnmoit  and  the  States,  or 
on  the  distribution  of  power  and 
responsilHlities  among  the  various 
levels  of  government.  Thereftwe,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  final  rule  does 
not  have  suffident  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

The  FAA  has  determined  that  this 
regulation  is  noncontroversial  and 
unlikely  to  result  in  adverse  or  negative 
comments.  For  the  reasom  discuraed  in 


the  preamble,  I  certify  that  this 
regulation  (1)  is  not  a  "significant 
regulatory  action"  under  Executive 
Onier  12866;  (2)  is  not  a  "significant 
rule"  under  Department  of 
Transportation  (DOT)  Regulatory 
Folides  and  Procedures  (44  FR 11034, 
February  26, 1979);  and  (3)  does  not 
warrant  preparation  of  a  Regulatory 
Evaluation  as  these  routine  matters  will 
only  affisct  air  traffic  procedures  and  air 
navigation.  It  is  certified  that  these 
proposed  rules  will  not  have  significant 
economic  impact  on  a  substantial 
number  of  nnall  entities  under  the 
criteria  of  the  Regulatory  Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  71 

Airspace,  Incorporation  by  reference. 
Navigation  (air). 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  d^egated  to  me,  the  Federal 
Aviation  Administration  amends  part  71 
of  the  Federal  Aviation  Regulations  (14 
CFR  part  71)  as  follows: 

PART71— {AMBIDEO] 

1.  The  authority  dtation  for  part  71 
continues  to  read  as  follows: 

Avlharttjr:  49  U.S.C  106(g),  40103, 40113. 
40120:  E.0. 108S4,  24  FR  9565,  3  OHl.  1959- 
1963Comp.,p.  389. 

2.  The  incoiporation  by  reference  in 
14  CFR  71.1  of  Federal  Aviation 
Administration  Order  7400.  W,  Airspace 
Designations  and  Reporting  Points, 
dated  S^tember  4, 1996,  and  effective 
September  16, 1996,  is  amended  as 
follows: 


ACTKM:  Direct  final  rule;  request  for 
comments. 


fTI.I    [AmamMq 


Subpart 


EAIrspac* 


Paragraph  6005  Qass  E  airspace  areas 
extending  upward  from  700  feet  or  more 
above  the  surface  of  the  earOi. 

ANBMAE9    FaU Shrv. MA (iMMVsd] 

•         •         •         *         • 

issued  in  Burlington,  MA,  on  December  12, 
1996. 

DavidJ.Horley, 

Manager,  Air  Traffic  Division,  New  Eagfand 
Region. 
[FR  Doc  96-32256  Filed  12-l»-96: 8:45  am] 


14  CFR  Part  71 

(Alrapoce  Dodwl  Na  96-ANE-4SI 

Aiiiondment  to  Class  E  Airapaoe; 
SpringfMd/Chloopaa,  MA 

AOBCY:  Fedwal  Aviation 
Administration  (FAA).  DOT. 


;  This  action  modifies  the  Class 
E  airspace  at  Springfield/Chicopea,  MA 
by  removing  the  Class  E  airspace 
extending  upward  fix>m  the  surfeoe, 
effective  during  the  times  when  the 
Airport  Traffic  Control  Tower  (ATCT)  is 
not  operating.  This  action  results  from 
the  elimination  of  continuous  weather 
reporting  at  Westover  ARB/Metropolitan 
Airport  QCCEF). 

DATES:  Effective  0901 UTC  January  30, 
1997. 

Comments  for  iiiclusion  in  the  Rules 
Dodcet  must  be  received  on  or  before 
January  21, 1997. 

ADDRESSES:  Send  conunents  on  the  rule 
to:  Manager,  Operations  Branch,  ANE- 
530,  Federal  Aviation  Administration, 
Docket  No.  96-ANE-46, 12  New 
England  Executive  Paric,  Burlingtcm,  MA 
01803-5299:  telephone  (617)  238-7534; 
bx  (617)  238-7596. 

The  official  dodcet  file  may  be 
examined  in  the  Office  of  the  Assistant 
Chief  Counsel,  New  England  Region, 
ANE-7,  Room  401, 12  New  England 
Executive  Paik.  Burlington.  MA  01803- 
5299:  telephone  (617)  238-7050;  &x 
(617)  238-7055. 

An  informal  docket  may  also  be 
examined  during  normal  business  hours 
in  the  Air  Traffic  Division,  Room  408, 
by  OHitacting  the  Manager,  Opwations 
Branch  at  the  first  addrass  listed  above. 
FOR  FURTHER  iTOIHATION  CONTACT: 
Sandra  V.  Bogosian,  Operations  Brandi, 
ANE-530.4, 12  New  England  Executive 
Paric  Burlington,  MA  01803-5299; 
telephone  (617)  238-7533;  fex  (617) 
238-7596. 

SUPPLEMENTARY  INFORMATION:  On  May 
16, 4994,  the  FAA  published  a 
modification  to  the  Class  D  airspace  at 
Westover  ARB/Metropolitan  Aijport 
(KCXF),  Springfield/Chicopee,  MA  (59 
FR  25300,  effective  June  23, 1994)  to 
reflect  a  change  in  the  operating  hours 
for  the  Airport  Traffic  Control  Tower 
(ATCT)  at  Westover.  Althou^  the 
ATCT  no  longer  operates  continuously, 
24-hour  weedier  reporting  remained, 
thus  the  FAA  also  established  a  Class  E 
airapace  area  extending  upward  from 
the  surfece  at  Westover.  That  Class  E 
airspace,  effective  during  the  hoius 
when  the  ATCT  did  not  operate, 
provides  controlled  airapaoe  from  the 
surfece  upward  based  on  the  availalniity 
of  continuous  weather  reporting  from 
Westover. 

The  FAA  has  been  advised  that 
continuous  surfece  weather 
observations  are  no  Icmger  provided  at 
Westover.  Accordingly,  the  FAA  must 
remove  the  Class  E  airapace  area  that 
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extended  upward  from  the  surCace 
during  the  times  when  the  ATCT  does 
not  operate.  This  action  does  not  affect 
the  Class  E  airspace  area  that  extends 
upward  from  700  feet  above  the  surface, 
which  remains  in  place  to  provide 
adequate  controlled  airspace  for  those 
aircraft  operating  under  instrument 
flight  rules  in  the  vicinity  of  Westover 
whan  the  ATCT  is  closed. 

Class  E  airspace  designations  for 
ainpaoB  ansae  extending  upward  from 
tksswfaosof  the  earth  are  published  in 
pwagrapb  6002  of  FAA  Order  7400.90, 
dated  September  4, 1996.  and  efibctive 
Septefldoef  To,  199e,  wfuCB  is 
faicorporated  by  reference  in  14CFR 
71.1.  The  Class  E  airspace  designation 
Hsted  in  this  document  will  be  removed 
nibsequandy  from  this  order. 

'Bhe  DiMCI  Fnal  Sals  AMssdws 

Tlw  FAA  ankicipales  that  this 
isgalsHnH  wiH  not  result  in  adverse  or 
negative  cominent.  and.  tharafan.  issues 
II  as  a  direct  final  rule.  The  FAA  has 
^ermined  that  this  regulation  only 
Involves  an  established  body  of 
iiM;hiiiral  raguktiotts  foT  whkJi  frequsat 
and  routine  amendments  are  necesaary 
In  llsep  them  operati<matty  current 
Unless  a  written  adverse  or  negative 
comment,  or  a  writlwi  notice  M  intent 
to  sohniit  m  adverse  or  negative 
comment  is  received  within  the 
coHunent  period,  the  regulation  will 
become  effective  on  the  date  specified 
above.  Aftv  the  close  of  the  comment 
pwiod,  tbeFAA  will  poMiah  a 
documsnt  in  the  Federal  Ksgialsr 
indicating  that  no  adverse  or  negative 
comments  were  received  and 
oonfirraing  the  date  on  which  the  final 
rule  wlH  become  effiactive.  If  the  FAA 
does  recMve,  within  the  coament 
period,  an^dverse  or  negative  conunent. 
OT  written  notice  of  intent  to  submit 
such  a  conunent,  a  dofnunent 
%vithdrawing  the  direct  final  rule  will  he 
published  in  the  Federal  Register,  and 
a  notice  of  proposed  rulemaking  may  be 
published  with  a  new  conunent  period. 

Connnanls  Invited 

Although  this  action  is  in  the  form  of 
a  direct  ftnal  rule,  and  was  not  preceded 
by  a  notice  of  proposed  rulemaking, 
interested  persons  are  invited  to 
comment  on  this  rule  by  submitting 
such  written  data,  views,  or  arguments 
as  they  may  desire.  Communications 
should  identify  the  Rules  Docket 
number  and  be  submitted  in  triplicate  to 
the  address  specified  under  the  caption 
AOOnesaeB.  All  commimications 
received  on  or  before  the  closing  date 
for  comments  will  be  considered,  and 
this  rule  may  be  amended  or  withdrawn 
in  light  of  the  comments  received. 


Factual  information  that  supports  the 
commenter's  ideas  and  suggestions  is 
extremely  helphil  in  evaluating  the 
effectiveness  of  this  action  and  '  ■; 

determining  whether  additional 
rulemaking  action  would  be  needed. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  rule  that  might  suggest  a  need  to 
modify  the  rule.  All  conunents 
submitted  will  be  available,  both  before 
and  after  the  closmg  date  for  comments, 
in  the  Rules  Docket  for  exaininati<m  by 
interested  persons.  A  report  that 
sununariass  each  FAA-pubHc  contact 
ctmconed  with  the  substance  of  this 
acti<»  win  be  filed  in  the  Rules  Docket. 

Commenters  wishing  the  FAA  to 
acluiow  ledge  receipt  of  Aeir  conments 
submitted  hi  response  to  Ibis  rule  nuHt 
submit  a  self-addiessed,  stamped 
postcard  on  which  the  following 
atatament  is  made:  "Comaants  to 
Docket  No.  M-ANB^4«."  The  posfcaid 
will  be  date  stamped  and  returned  to  the 
comraenter.  T    ...      _   ^ 


The  fsg^iatione  adopted  herein  wttt 
nat  havaMtalnmialdiinalaflbctaan  tba 
States,  en  the  leiatiombip  hetwena  the 
national  geverament  i 
on  tba  disMhution  ef 
napensiMitiaa  unoai 
levels  ef  govemmeot. 
accordance  with  Exacutiva  Ordor  12612. 
it  is  detOTBined  that  this  Anal  rule 
not  have  sufficient  federaHam 
implications  to  warrant  the 
of  aPedwaMsm  Assessment 

The  FAA  has  determined  that  this 
regulation  isaencontroveraial^aBd 
■aHkely  to  resuh  in  adverse  or  negative 
eemnnents.  Fer  dto  reesons  discussed  in 
the  preamble.  I  certify  that  this 
regulation  (1)  is  net  a  "significant 
regulatory  action"  under  Executive 
Onler  12866;  t2)  is  not  a  "significant 
rule"  under  Department  of 
Transportation  (DOT)  Regulatory      **•  • 
PoUdes  and  Procedures  (44  FR  11034, 
February  26, 1979):  and  (3)  does  not 
warrant  preparation  of  a  Regulatory 
Evaluation  as  these  routine  matters  will 
onfy  affiect  air  traffic  procedures  and  air 
navigation.  It  is  certified  that  these 
proposed  rules  will  not  have  significant 
economic  impact  on  a  substantial 
number  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibility  Act. 

List  of  Solqects  in  14  CFR  Part  71 

Airspace,  Incorporation  by  refe.rence. 
Navigation  (air).  ... 

Adoption  of  the  Amendment  " '  '^' 

Accordingly,  pursuant  to  the 
authority  delegated  to  me,  the  Federal 


Aviation  Administration  amends  part  71 
of  the  Federal  Aviation  Regulations  (14 
CFR  part  71)  as  follows: 

PAIVr  71— (AblENOEO] 

1.  The  authority  citation  for  part  71 
continues  to  read  as  follows: 

Aalhsrity:  49  U.S.C  106(g).  40103. 40113. 
40120:  E.0. 10654.  24  FR  9665.  3  CFR.  1959- 
1963Comp..  p.369. 

2.  The  incorporation  by  reference  in 
14  GFR  71.1  of  Fedoral  Aviation 
AdrainistratifMi  Order  7400.9D,  Airspace 
Designations  and  Reporting  Points, 
dated  September  4. 1996,  and  effective 
September  16. 1996,  is  amended  as 
follows: 


Claaa  B  aim  face  t 
(tiMig^Mmi  a»  m§rfat»mimm  for  an  airport 

ANKMA 


MA.  on  Dacaiaber  12. 


r.AirTK^lXvinon,N9w&igfaad  . 
Jtogiaii. 
tn  Doc  96-32257  Piled  12-18-96;  •:4S  aa) 


r.  FMaral  Aviation 
Administratien  (FAA).  DOT. 
ACTKMC  Direct  final  nda;  request  for 
conunents. 


ft  This  action  removes  ^  Ronte 
532  (J-532)  which  currently  runs  from 
the  United  States/Canadian  border  to 
Humboldt.  MN.  The  FAA  is  taking  this 
action  because  the  (et  route  is  no  hmgw 
necessary  for  navigation  between 
Canada  and  the  United  States. 
DATES:  Effective  date:  0901  UTC.  March 
27, 1997. 

Comments:  Comments  for  inclusion 
in  the  Rules  Docket  must  be  received  on 
or  before  February  7, 1997. 
AOOftESSES:  Send  conunents  on  the 
proposal  in  triplicate  to:  Manager,  Air 
Traffic  Division,  AGL-500,  Docket  No. 
96-AGL-2,  Federal  Aviation 
Administration.  O'Hare  Lake  Office 
Center.  2300  East  Devon  Avenue,  Des 
Plaines,  IL  60018. 

The  official  docket  may  be  examined 
in  the  Rules  Docket,  Office  of  the  Chief 
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Counsel,  Room  916,  800  Independence 
Avenue,  SW..  Washington,  DC, 
weekends,  except  Federal  holidays, 
between  8:30  a.m.  and  5:00  p.m. 

An  informal  docket  may  also  be 
examined  during  normal  business  hours 
at  the  office  of  the  Regional  Air  Traffic 
Division. 

FOR  FURTHER  INFORMATION  CONTACT: 
Patricia  P.  Crawford,  Airsf>ace  and  Rules 
Division,  ATA-400.  Office  of  Air  Traffic 
Airspace  Management,  Federal  Aviation 
Administration,  800  Independence 
Avenue,  SWi,  Washington,  DC,  20501; 
telephone:  (202)  267-8783. 
8UPPI.ailB«TARY  information:  )-532 
originally  was  established  to  provide  a 
transition  route  for  operations  in  the 
Canadian  airspace.  As  a  result  of  a 
recent  airspace  review,  Transport 
Canada  and  the  United  States  agreed 
that  the  jet  route  is  no  longer  necessary 
for  navigation  and  should  be  removed. 
On  April  25, 1996,  Transport  Canada 
removed  that  portion  of  J-532  vinthin 
the  Canadian  airspace  from  Red  Lake, 
Qrftario,  Canada,  to  the  United  States/ 
CaiMdian  border.  The  FAA  is  taking  this 
action  to  remove  the  remaining  segment 
of  1-532  4«vhich  currently  runs  from  the 
United  States/Canadian  border  to 
Humboldt,  MN.  Jet  routes  are  published 
in  paragraph  2004  of  FAA  Order 
7400.W,  dated  September  4, 1996,  and 
effactive  September  16, 1996,  which  is 
incorporated  by  reference  in  14  CFR 
71.1.  The  )et  route  listed  in  this 
document  will  be  removed  subsequently 
&t>m  the  Order. 

The  Direct  Fiaal  Rale  Ptocedan 

Tlie  FAA  anticipates  that  this 
regulation  will  not  result  in  adverse  or 
negative  comment  and  dierefore  is 
issuing  it  as  a  direct  final  rule.  This 
dodcet  action  is  a  technical  amwodiiieiit 
which  is  necessary  to  eliminate  diart 
clutter,  and,  therefwe,  no  adverse  or 
negative  comments  are  anticipated. 
Unless  a  «vritten  adverse  ih-  negative 
coQunent,  or  a  written  nodoe  of  intoit 
to  submit  an  adverse  or  negative 
comment  is  received  within  the 
comment  period,  the  regulation  will 
become  effective  on  the  date  specified 
above.  After  the  ckiae  of  the  comment 
period,  the  FAA  will  pid>lish  a 
document  in  the  ftdanl  Register 
indicating  that  no  adverse  or  n^ative 
comments  were  received  and 
confirming  the  date  on  which  the  final 
rule  will  become  effsctive.  If  the  FAA 
does  receive,  within  the  comment 
period,  an  adverse  or  negative  comment, 
or  written  notice  of  intent  to  submit 
such  a  comment,  a  document 
withdrawing  the  direct  final  rule  will  be 
published  in  the  Federal  Roister,  and 


a  notice  of  proposed  rulemaking  may  be 
published  with  a  new  comment  period. 

Comments  Invited 

Although  this  action  is  in  the  form  of 
a  final  rule  and  was  not  preceded  by  a 
notice  of  proposed  rulemaking, 
comments  are  invited  on  this  rule. 
Interested  persons  are  invited  to 
comment  on  this  rule  by  submitting 
such  written  data,  views,  or  arguments 
as  they  may  desire.  Communications 
should  identify  the  Rules  Docket  . 
number  and  be  submitted  in  triplicate  to 
the  address  specified  under  the  caption 
"ADDRESSES."  All  communications 
received  on  or  before  the  closing  date 
for  comments  will  be  considered,  and 
this  rule  may  be  amended  or  withdrawn 
in  light  of  the  comments  received. 
Factual  informati(m  that  supports  the 
commenter's  ideas  and  suggestions  is 
extremely  helpful  in  evaluating  the 
effectiveness  of  this  action  and 
determining  whethw  additional 
rulemaking  action  would  be  needed. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmmital,  and  enei^  aspects  of 
the  rule  that  might  suggest  a  need  to 
modify  the  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examinatitm  by 
interested  persons.  A  report  that 
summarizes  eadi  FAA-public  contact 
concerned  widi  the  sidwtance  of  this 
action  will  be  filed  in  the  Rules  Dodaat. 

Commenters  willing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  rule  must 
submit  a  self-addresaed.  stanqied 
postcard  on  whidi  die  following 
statement  is  made:  "Comments  to 
Docket  No.  96-AGL-2."  The  postcard 
will  be  date  stamped  and  returned  to  the 
commenter. 

Ageacy  Fiadiiy 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  die 
States,  on  the  relatiomdiip  b^ween  the 
national  govemment  and  the  States,  or 
OB  the  distributioo  of  power  and 
responsibilities  amcmg  the  various 
levels  of  govemment.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  detemined  that  this  final  rule  does 
not  have  suffidant  federalism 
implications  to  vrarrant  the  pwparation 
of  a  Federalism  Assessment. 

The  FAA  has  determined  that  this 
ragol^ion  is  nonoontroversial  and 
unlikely  to  result  in  adverse  or  negative 
comments.  For  the  reasons  discussed  in 
the  preemble,  I  certify  that  this 
regultrtion  (1)  is  not  a  "significant 
regulatory  action"  under  Executive 
Onler  12866;  (2)  is  not  a  "significant 


rule"  under  Department  of 
Transportation  (DOT)  Regulatory 
Policies  and  Procedures  (44  FR  11034, 
February  26,  1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibilify  Act. 

List  of  Siibiects  in  14  CFR  Part  71 

Airspace,  Incorporation  by  reference. 

Navigation  (air). 

Adaption  of  the  Amendment 

Accordingly,  the  Federal  Aviation 
Administration  amends  part  71  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  71)  as  follows: 

PART71— (AMBIOEOI 

1.  The  authority  citation  for  part  71 
continues  to  read  as  follows: 

Authority:  49  U.S.C  106(g).  40103, 4011S, 
40120;  E.O.  10854.  24  FR  9565,  3  CFR,  1959- 
1963  Comp.,  p.  389;  14  CPR  11.69. 

2.  The  incorporation  by  refiarence  in 
14  CFR  71.1  of  the  Federal  Aviation 
Administrati<m  Order  7400.9D,  Airspace 
Designations  and  Reporting  Points, 
dated  September  4, 1996,  and  effective 
September  16, 1996,  is  amended  as 
follow: 

Pongnph  2004    fBtRoutn 


12. 1996. 


in  WMhlngton,  DC.  oo  DBOBmlwr 


Anograoi  DtndetforAir  TtaffcAtupaoB 
(FR  Doc  96-32110  PiM  12-16-M:  6:45  mai 


IS  CFR  Part  I 


AOMCV:  Sanctuariaa  and  Raaerves 
Division  (SK^,  Office  of  Ooaan  and 
Coastal  Resource  Management  (OC3tMl, 
National  Ocean  Service  f^iOS),  National 
Oceanic  and  Atmospheric 
Administration  (NOAAJ.  Commeroe 
(DOQ. 
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action:  Final  rule. 


aUMMARV:  The  NaticMial  Oceanic  and 
Atmospheric  Administration  is 
amending  the  regulations  governing  the 
Monterey  Bay  National  Marine 
Sanctuary  (MBNMS  or  Sanctuary)  to 
prohibit  the  attraction  of  white  sharks  in 
the  nearshore  areas  of  the  Sanctuary. 
The  prohibition  is  intended  to  ensure 
that  Sanctuary  resources  and  qualities 
are  not  adversely  impacted  and  to  avoid 
conflicts  among  various  users  of  the 
Sanctuary. 

DATES:  This  final  rule  is  effective 
January  21, 1997. 

FOR  FUmCR  MFORMATION  CONTACT: 
Ed  Ueber  at  415-561-6622  or  Elizabeth 
Moore  at  301-713-3141. 

SUPPLBkBfTAAY  MM^OfMATION: 

LBackgrouiid 

In  recognition  of  the  national 
significance  of  the  unique  marine 
environment  centered  around  Monterey 
Bay,  California,  the  MBNMS  was 
designated  on  September  18, 1992.  SRD 
issued  final  regulations,  effiective 
January  1, 1993,  to  implement  the 
Sanctuary  designation  (15  CFR  Part  922 
Subpart  M).  The  MBNMS  regulations  at 
15  CF9. 922.132(a)  prohibit  a  relatively 
narrow  range  of  activities  primarily  to 
protect  Sanctuary  resources  and 
qualities. 

In  January  1994,  SRD  became  aware 
that  chiun  was  being  used  to  attract 
white  sharks  for  viewing  by  SCUBA 
divers  while  in  underwater  cages.  This 
activity  occurred  in  the  nearshore  area 
off  of  Ado  Nuevo  in  the  MBNMS  during 
the  time  of  year  white  sharks  come  to 
feed.  SRD  received  expressions  of 
concern  over  this  activity  and  inquiries 
as  to  whether  attracting  sharks  for 
vie%ving  and  other  purposes  is  allowed 
in  the  MBNMS.  NOAA's  Sanctuaries 
and  Reserves  Division  (SRD),  with 
assistance  from  the  MBNMS  Advisory 
Council,  and  a  number  of  interested 
parties,  identified  a  number  of  ^concerns 
regarding  the  subject  of  attracting  white 
sharks  within  the  MBNMS.  The 
following  concerns  were  identified 
throughout  NOAA's  review  of  this  issue: 
(1)  behavioral  changes  in  the  attracted 
species  (e.g.,  feeding  and  migration);  (2) 
increased  risk  of  attack  to  other 
Sanctuary  users  (e.g.,  surfers, 
windsurfers,  swimmers,  divers, 
kayakers,  and  small  craft  operators), 
increased  user  conflicts  in  the  area  of 
the  activity,  and  potential  health 
hazards  of  the  activity;  and  (3)  adverse 
impacts  to  other  Sanctuary  resources 
and  qualities  (e.g.,  disruption  of  the 
ecosystem,  aesthetic  impacts).  While 
California  State  law  makes  it  unlawful 


to  diractly  take  (e.g..  catch,  capture,  or 
kill)  white  sharks  in  State  waters,  it  does 
not  address  attraction  of  white  sharks. 

On  February  28, 1995,  SRD  issued  an 
advance  notice  of  proposed  rulemaking 
(ANPR;  60  FR 10812),  an  optional  step 
in  the  rulemaking  process,  to  inform  the 
public  that  SRD  was  considering 
restricting  or  prohibiting  attracting 
sharks  withhi  the  Sanctuary  and  to 
invite  submissicm  of  written 
information,  advice,  recommendations, 
and  other  comments.  The  comment 
period  for  the  ANPR  ended  on  April  14. 

1995.  SRD  received  302  letters  and 
several  petitions.  Further,  SRD  held  a 
public  hearing  in  Aptos,  California  on 
March  22, 1995,  where  35  oral 
comments  were  received.  Most         ^ 
comments  (over  90%)  favored 
restricting  or  prohibiting  chiunming  for 
or  otherwise  attracting  white  sharks  in 
some  fashion  in  the  MBNMS.  On 
February  12, 1996,  SRD  issued  a 
proposed  rule  (61  FR  5335)  to  prohibit 
attracting  white  sharks  in  State  waters  of 
the  Sanctuary.'  The  comment  period  for 
the  proposed  rule  ended  on  March  31, 

1996.  SRD  received  51  letters.  Further, 
SRD  held  a  public  hearing  in  El 
Granada,  Califomia  on  Kfarch  1, 1996, 
where  16  oral  comments  were  received. 
Most  comments  (88%)  supported  the 
proposed  rule;  5%  opposed  the 
regulation:  and  the  remaining  7%  did 
not  express  a  clear  stand  on  the  issue  of 
white  shark  attraction. 

n.  Commente  and  Respaoaes 

The  following  is  a  summary  of 
comments  received  on  the  proposed 
rule  and  NOAA's  responses. 

(1)  Comment:  Artificially  attracting 
white  sharks  causes  short-term 
behavioral  changes  in  white  sharks,  and 
many  cause  long-term  changes. 

Response:  NOAA  agrees.  As  stated  in 
the  preamble  to  the  proposed  rule, 
research  clearly  supports  that  using 
attractants  (e.g.,  chum)  causes  short- 
term  behavioral  changes  in  white 
sharks.  This  is  further  evidenced  by  the 
fact  that  artificial  shark  attraction 
methods  have  been  successful  in 
bringing  sharks  into  a  targeted  area  for 
divers  in  cages  to  view.  Both  direct  and 
indirect  (e.g.,  more  white  sharks  remain 
in  a  particular  area  longer,  a  situation 
which  could  alter  predator-prey 
relationships)  behavioral  changes  can 


*  The  ANPR  and  propoaed  rule  alio  propoaed  to 
clarify  the  traditional  ilthing  exception  to  the 
diacharge  prohibition  in  the  existing  regulationa.  aa 
the  aharlE  attraction  iaaue  had  raised  a  question  as 
to  the  applicability  of  the  exception  as  it  pertained 
to  shark  attraction  activities.  Because  the  shark 
attraction  prohibition  hilly  addresses  the  concerns 
raised  regarding  this  issue.  NOAA  will  not  addraas 
the  clarification  at  this  time. 


result  from  attracting  white  sharks  in  ■  > 
nearshore  waters  of  the  Sanctuary.  In    . 
addition,  while  few  studies  have  been 
conducted  on  the  long-term  impacts  of 
artificial  attraction  on  white  sharks, 
scientific  studies  and  observations 
indicate  that  using  human  manipulation 
to  attract  other  species  of  wild 
organisms  has  resulted  in  behavicMral 
changes. 

A  report  prepared  by.  the  Research 
Activity  Panel  (RAP  Report),  a  working 
group  of  the  Sanctuary  Advisory 
Council,  indicates  that  sharks  are 
known  to  be  drawn  to  a  specific  area 
based  on  sensory  (hearing  and  olfactory) 
changes  in  their  environment.  Some 
sharks  have  been  trained  to  respond  to 
both  of  these  stimuli,  but  the  success  of 
that  training  depends  on  sufficient 
frequency.  Evidence  strongly  indicates 
white  shark  affinity  to  the  Farallon 
Islands  and  Ai^o  Nuevo  Island  areas  due 
to  the  frequency  that  they  are  found  in 
these  areas  and  the  continued 
seasonality  of  their  use  of  these  areas.  It 
has  been  found  that  individual  white  ■ 
sharks  often  feed  at  the  same  location  at 
similar  times  during  successive  years. 

It  has  also  been  found  that  wljite 
sharks  at  Dangerous  Reef  in  Southern 
Australia  show  a  clear  tendency  to 
revisit  the  places  where  they  were 
previously  observed,  suggesting  a 
relatively  high  degree  of  site  attachment. 
The  white  sharks  exhibited  an  "island 
patrolling"  pattern  which  may  represent 
a  home-ranging  pattern.  Shark  feeding 
behavior  seems  to  be  indiscriminate; 
white  sharks  may  take  learned  "prey- 
shaped"  items  as  long  a»  the  target 
"matches"  a  knotvn  prey  item  (e.g.,  a 
surfer  lying  prone  on  a  surfboard  has  a 
silhouette  similar  to  a  seel).  Other 
findings  from  studies  at  Dangerous  Reef 
suggest  that  white  sharks  select  their 
prey  by  shape.  However,  at  the  Farallon 
Islands,  it  has  been  documented  that 
white  sharks  select  prey  of  various 
shapes  and  sizes.  The  RAP  Report  found 
that  sharks  have  been  observed  to  alter 
their  feeding  behavior  based  on  external 
clues  (e.g.,  learned  behavior).  The- 
Fisheries  Division  of  the  Southern 
Australia  Department  of  Primary 
Industries  has  recommended  that 
legislation  be  enacted  to  prohibit 
chumming  at  Dangerous  Reef  because  of 
changes  in  the  white  shark's  behavior 
resulting  from  chumming  activities. 
Moreover,  the  Great  Barrier  Reef  Marine 
Park  Authority  (Authority)  has  a  policy 
that  permits  will  not  be  issued  for  the 
feeding  or  attracting  of  sharks, 
identifying  reasons  similar  to  those 
NOAA  has  regarding  its  plan  to  prohibit 
attraction  of  white  sharks  in  the 
nearshore  areas  of  the  Sanctuary. 
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including  change  in  behavior  caused  by 
the  activity. 

^  Concern  about  the  feeding  of  or 
attracting  of  other  species  of  wild 
organisms  has  been  addressed  in  other 
areas.  £)oiphin-feeding  cruises  in  the 
Gulf  of  Mexico  are  one  example  of  the 
use  of  attractants  that  has  been 
determined  to  cause  signiflcant  negative 
behavioral  changes  in  marine  mammals. 
NOAA's  National  Marine  Fisheries 
Service  (NMFS)  banned  dolphin-feeding 
cruises  in  1991  based  on  the  scientific 
risks  to  both  dolphins  and  humans.  The 
ban  was  imposed  based  on  evidence 
that  feeding  cruises  exposed  wdld 
animals  to  disease  and  physical  danger, 
and  could  alter  their  migratory  and 
feeding  behavior.  The  U.S.  Court  of 
Appeals  for  the  Fifth  Circuit  upheld  the 
ban  in  1993,  Stmng  v.  U.S..  5  F.3d  905 
(5th  Cir.  1993).  The  Court  agreed  with 
NMFS  that  scientific  evidence 
supported  that  feeding  activities  disturb 
normal  behavior  and,  therefore,  it  was 
reasonable  for  the  agency  to  restrict  or 
prohibit  the  feeding  of  wild  dolphins. 

Other  changes  in  animal  behavior, 
resulting  from  people  altering  the 
natural  reeding  methods  or  locations, 
have  been  documented,  including 
changes  in  prey  items,  location  of 
feeding,  and  changes  in  behavioral 
patterns.  Examples  include  feeding  of 
bison  in  Yellowstone  National  Park, 
feeding  of  bear  and  deer  in  Parks,  polar 
bears  at  ChurchiU,  Canada,  and  fiseding 
of  fish  in  Hawaii.  In  all  cases,  the 
ensuing  behavioral  changes  prompted 
regulators  to  prohibit  feeding  activities 
to  protect  the  animals  and  the  people 
feeding  them.  In  the  Hawaii  example, 
the  feeding  resulted  in  increases  in 
selected  fish  species  and  thus  affected 
natural  commimity  structure  on  the 
reefs.  While  not  directly  applicable  to 
white  sharics,  these  examples  show  that 
longer-term  behavioral  changes  can  and 
do  result  from  using  human- 
manipulated  means  to  attract  (in  these 
instances,  feed)  wild  oiganisms. 

(2)  Comment:  Artificially  attracting 
sharks  in  nearshore  areas  creates  a  risk 
to  other  users  of  those  areas. 

Response:  NOAA  agrees.  As  stated  in 
the  preamble  to  the  proposed  rule, 
NOAA  considers  that  even  a  single 
instance  of  white  shark  attraction 
conducted  near  an  area  where  other 
people  are  recreating  in  die  water  can 
increase  the  risk  of  harm  to  those 
individuals  from  white  shark  attrack. 
While  the  exact  potential  for  increased 
risk  is  difficult  to  assess,  and  may  be  an 
area  for  further  research,  most  experts 
on  shark  biology  agree  that  enhanced 
risk  is  probable  where  attraction  is 
occurring.  The  American  Elasmobrandi 
Society,  whose  members  include 


professional  researchers  studying  sharks 
and  rays,  conducted  a  survey  of  its 
members  in  1994  which  included 
questions  on  shark  baiting  and  the 
protection  of  sharks.  One  of  the 
questions  asked  was:  "In  regard  to 
shark-diving  operations  which  involve 
regular  baiting,  is  there  a  cause  for 
concern  (re:  shark  attack)  if  such  shaik 
diving  opwations  are  conducted 
relatively  close  to  bathing  or  surfing 
beaches?"  The  response  resulted  in  46% 
yes,  48%  it  depends,  and  6%  no  answer. 
The  Great  Barrier  Marine  Park  Authority 
also  cited  risks  to  other  users  as  one  of 
the  reasons  it  adopted  a  policy  not  to 
issue  permits  for  die  fiseding  or 
attracting  of  sharks.  The  Authority 
indicated  that  if  the  policy  had  not  been 
adopted,  then  shark  attracting  activities 
would  have  been  prohibited  through 
regulation. 

Therefore,  while  people  that  spend 
time  in  the  water  in  areas  near  those 
known  to  be  inhabited  by  white  sharks 
are  exposed  to  the  possibility  of 
dangerous  interactions,  the  use  of 
attractions  in  areas  frequented  by  people 
may  increase  the  likelihood  of  these 
interactions. 

(3)  Commenf .-Artifidally  attracting 
white  sharks  has  adverse  impacts  on 
Sanctuary  reisources  in  general. 

Response:  NOAA  agrees  that  the 
potential  exists  to  cause  harm  to 
Sanctuary  resoiux^s  and  qualities  from 
white  shark  attraction  activities.  As 
stated  in  the  preamble  to  the  proposed 
rule,  altering  white  shark  behavior  can 
result  in  disruption  of  the  local 
population  and  the  associated 
ecosystem  (e.g.,  change  in  predation  rate 
of  tai^get  species).  Further,  attraction  of 
white  sharks  in  nearshore  areas  can 
result  in  adverse  impacts  to  the 
aesthetic  and  recreational  qualities  for 
which  the  Sanctuary  was  designated 
(e.g.,  the  presence  of  an  oily  slick  in 
areas  where  chiunming  had  occurred 
was  noted  by  several  commenters  oa  the 
ANPR). 

(4)  Comment:  One  interpretation  of 
the  proposed  regulation  to  prohibit 
attraction  of  white  sharks  might  stop 
traditional  recreational  water  uses  that 
may  inadvertently  attract  white  sharks. 
NOAA  should  revise  the  regulation  to 
clarify  that  it  only  applies  to  actitnties 
intended  to.  attract  white  shariis. 

Response:  NOAA  does  not  intoid  the 
prohibition  against  attracting  white 
sharics  to  restrict  activities  (e.g., 
swimming,  diving,  surfing,  boating)  that 
may  lure  white  sharks  by  virtue  of  the 
mere  presence  of  human  beings  (e.g., 
swimmers,  divers,  surfers,  boaters, 
kayakers).  This  is  the  primary  reason  the 
regulation  is  tailored  specifically  to 
"attract  or  attracting,"  and  not  a  broader 


prohibition  against  "taking."  However, 
to  ensure  that  the  narrow  scope  of  the 
prohibition  is  clear,  NOAA  has  revised 
the  definition  of  "attract  or  attracting" 
to  indicate  that  it  does  not  include 
luring  white  sharks  by  the  mere 
presence  of  human  beings. 

(5)  Comment:  The  area  where  %vhite 
shark  attraction  activities  are  banned 
needs  to  be  clarified. 

Response:  NOAA  agrees.  The  sharic 
attraction  prohibition  in  the  proposed 
regulation  applied  to  State  waters  of  the 
NffiNMS,  defined  as  three  miles  seaward 
of  the  mean  high  tide  line,  because,  in 
part,  the  regulation  was  prepared  in 
such  a  way  as  to  supplement  the 
existing  State  white  shark  regulation. 
The  proposed  definition,  however,  did 
not  accurately  characterize  State  waters, 
and  left  out  those  areas  that  may  extend 
beyond  three  nautical  miles  from  mean 
high  tide,  such  as  is  the  case  with 
Monterey  Bay  itself.  Therefore,  the 
regulation  has  been  revised  to  clarify 
that  it  applies  from  mean  high  tide  to 
the  seaward  limit  of  State  waters,  as 
established  under  the  Submeiged  Lands 
Act  (SLA).  43  use  §  1301  et  seq.. 
defined  for  purposes  of  the  regulation 
as: 

Seaward  to  a  line  tiiree  nautical  miles 
distant  from  the  coastline  of  the  State  of 
California,  where  the  coastline  is  the  line  of 
ordinary  low  water  along  the  portion  of  the 
coast  in  direct  contact  with  the  open  sea.  The 
Coastline  for  Monterey  Bay,  which  is  inland 
waters,  is  the  straight  line  marking  the 
seaward  limit  of  the  Bay,  determined  by 
connecting  the  following  two  points: 

ae'ST-B"  N,  i2i«oi'45"  w  and  se^as'ie"  N, 

121'56'3"W. 

(6)  Comment.- Expand  the  area  where 
white  shark  attraction  activities  would 
be  banned  to  six  nautical  miles  from 
shore.  The  current  three  nautical  miles 
frtim  shore  area  does  not  provide 
sufficient  protection  to  Sanctuary 
resources. 

Response:  NOAA  does  not  believe 
expanding  the  area  beyond  the  seaward 
limit  of  State  waters  is  warranted  at  this 
time.  A  large  part  of  NOAA's  concerns 
are  based  on  the  possible  interactions 
between  human  users  and  white  sharks, 
and  human  users  are  predominanUy 
found  in  the  nearshore  waters  of  the 
Sanctuary.  However,  there  will  be  some 
areas  up  to  six  nautical  niiles  from  shore 
where  white  shark  attraction  activities 
will  be  banned  (see  Response  to  (5J 
above). 

(7)  CommetU:  Linut  the  restriction  oa 
%^ite  shark  attraction  to  only  those 
areas  where  white  sharks  are  known  to 
congregate  (i.e.,  use  a  zoned  approach). 

Response:  NOAA  disagrees.  There  is 
evidence  indicating  that,  although  white 
sharks  may  congregate  in  certain  areas  ' 
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(e.g..  An  Nuevo  and  the  Farallon 
Islands),  white  sharks  are  found  all 
along  the  coast  of  the  Sanctuary.  NOAA 
believes  that  the  area  deacribed  in  the 
rule  is  warranted. 

(8)  Comment:  NOAA  needs  to  clarify 
that  white  sharks  are  present  in  the 
nearshore  areas  of  the  Sanctuary  year- 
round,  not  only  in  the  fall  and  winter 
seasons. 

Response:  NOAA  agrees.  While  white 
sharks  are  in  the  nearshore  areas 
predominantly  during  the  foil  and 
winter  seasons  when  they  congregate 
near  seal  and  sea  lion  rookeries,  white 
shark  attacks  in  the  nearshore  areas  of 
the  Sanctuary  have  been  documented  at 
all  times  of  years,  indicating  a  year- 
round  presence  of  white  sharks. 

(9)  Comment:  Criteria  for  research  or 
education  permits  for  attraction  of  white 
sharks  should  be  clearly  spelled  out. 

Response:  Criteria  for  permit 
application  consideration  are  listed  in 
the  MBNMS  regulations  at  IS  CFR 
§§922.48  and  922.133. 

(10)  Comment:  The  criteria  for 
permits  are  so  high  that  it  is  highly 
imlikely  permits  will  ever  be  issued  for 
research  or  education  activities  that 
involve  attracting  white  sharks. 
Therefore,  the  regulation  amounts  to  an 
all-oiit  prohibition  as  opposed  to  a 
restriction  in  some  areas. 

Response:  NOAA  disagrees.  The 
regulatory  procedures  and  criteria  for 
obtaining  a  Sanctuary  permit,  described 
in  the  notice  of  propoMd  rulemaking 
and  found  at  15  CFR  §§  922.48  and 
922.133,  have  been  in  place  since  the 
regulations  were  promulgated  in  1992. 
The  Sanctuary  issues  a  number  of 
permits  each  year  for  the  conduct  of 
activities  that  further  research  related  to 
Sanctuary  resources  and/or  further  the 
educational  resource  value  of  the 
Sanctuary.  Applications  for  pwmits  to 
conduct  white  shark  attraction  activities 
in  the  Sanctuary  will  be  assessed  on  a 
case-by-case  basis  based  on  the 
regulatory  criteria. 

(11)  Comment:  Divers,  kayakers.  and 
small  craft  operators  need  to  be  added 
to  the  list  of  users  who  are  at  risk  for 
white  shark  attacks. 

Response:  NOAA  agrees.  The  listing 
of  users  in  the  background  portion  of 
the  rule  has  been  revised.  It  should  be 
noted,  however,  that  this  listing  is 
intended  to  be  illustrative,  not 
exhaustive. 

(12)  Comment:  NOAA  should  add 
acoustical  and  visual  types  of  attractants 
to  the  definition  of  "attract  or 
attracting". 

Response:  The  definition  of  "attract  or 
attracting"  has  been  revised  to  add  as 
examples  acoustical  and  visual 
attractants.  It  should  be  noted,  however. 


that  this  listing  in  intended  to  be 
illustrative,  not  exhaustive. 

(13)  Cbfnment;NOAA  ignored 
information  in  the  RAP  Report  that 
indicated  that  concern  that  non-marine 
chum  acting  as  a  vector  for  the  transfiar 
of  terrestrial  viruses  was  not  really  a 
concern. 

Response:  NOAA  acknowledges  that 
the  RAP  Report  states  it  is  unlikely  that 
non-marine  chum  can  act  as  such  a 
vector.  The  RAP  report,  however,  does 
not  preclude  the  possibility. 

(14)  Comment:  The  proposed  rule 
misapplies  information  (i.e.,  the 
response  and  comment  section  of  the 
proposed  rule  contained  information 
regarding  the  impacts  of  a  fisherman 
killing  four  white  sharks  on  the  entire 
white  shark  population). 

Aesponse:  NOAA  disagrees.  The 
occurrence  was  ofiiered  as  an  example  of 
how  sensitive  the  white  shark 
population  is  to  human  disturbance. 

U5)  Comment:  The  proposed  rule 
treats  a  rapidly  expanding  pinniped 
population  as  if  it  is  in  balance  with  a 
low  birth  rate  shark  population. 

Response:  NOAA  believes  that  the 
commenter  misinterpreted  the 
statement.  The  preamble  to  the 
proposed  rule  stated  "Consequently, 
any  disruption  to  the  species  can  have 
aprofound  long-term  adverse  impact. 
This  was  evidenced  in  1982,  when  a 
fisherman  killed  four  adult  white  sharks 
off  of  the  Farallon  Islands.  Researchers 
documented  a  significant  decline  in  the 
occiirrence  of  white  sharics  attacks  on 
prey  species  (e.g.,  seals  and  sea  lions)  in 
that  area  between  1983-1965.  This  is 
significant  because  research  indicates 
that  white  shark  predation  takes 
approximately  8-10%  of  the  local 
elephant  seal  populations  and  an 
imknown  percentage  of  California  sea 
lion  populations;  this  is  enough  of  a 
predation  rate  to  maintain  a  natural 
balance  in  fish  and  seabird 
populations."  The  statement  was  made 
as  an  example  of  how  the  predation  rate 
of  white  sharks  contributed  to  keeping 
a  natural  balance  in  fish  and  seabird 
populations. 

(16)  Comment' The  idea  of  expanding 
the  taking  prohibition  in  the  ESA  and 
MMPA  to  white  sharks  is  unsettUng. 
when  white  sharks  are  not  listed  under 
either  of  those  acts. 

Response:  One  option  NOAA 
considered  early  diuing  this  process 
was  expanding  the  scope  of  the  taking 
prohibition  to  include  white  sharks. 
NOAA's  original  definition  of  "taking" 
was  derived  from  the  Marine  Mammal 
Protecti(Mi  Act  (MMPA)  and  Endangered 
Species  Act  (ESA),  and  the  current 
t^ing  prohibition  applies  only  to 
marine  mammals,  sea  turties.  and 


seabirds.  However.  NOAA  may  use  any 
legal  tool  at  its  discretion  to  protect 
Sanctuary  resources,  including 
expanding  current  Sanctuary 
regulations.  Extending  the  "taking" 
prohibition  to  include  white  sharks  was 
considered  but  was  not  chosen  for  a 
variety  of  reasons  (see  response  to  (4)). 

(17)  Comment:  The  proposed  rule  is 
based  on  emotional  arguments  that  have 
no  place  in  obiective  decision-making 
by  a  Federal  agency,  or  makes 
statements  not  supported  by  the 
evidence. 

Response:  NOAA  disagrees.  NOAA 
relied  on  published  scientific  literature, 
the  written  and  oral  testimony  of 
acknowledged  white  shark  experts,  and 
the  expertise  of  its  own  Sanctuary 
Advisory  Coundl's  Research  Activity 
panel,  in  its  decision  making  process 
and  believes  that  the  regulation  is  well- 
supported  by  accurate  and  objective 
information. 

(18)  Comment:  The  proposed  rule 
changes  the  standard  for  acceptable 
activities,  without  public  review  of  such 
a  fundamental  change  (i.e.,  NOAA  is 
appearing  to  require  that  activities 
provide  a  benefit  with  which  NOAA 
will  agree). 

Response:  NOAA  is  unsure  as  to  what 
"standard"  the  comment  refers.  The 
NMSA  requires  that  NOAA  facilitate 
multiple  uses  that  are  compatible  with 
the  primary  mandate  of  resource 
protection.  This  is  the  primary  factor 
that  NOAA  uses  in  determining  what 
activities  are  acceptable  within 
Sanctuary  boimdaries.  As  regards  public 
review,  NOAA  has  developed  this  rule 
through  notice  and  comment 
rulemaking  as  required  under  the 
Administrative  Procedure  Act.  Further. 
NOAA  added  the  optional  steps  of 
issuing  an  advance  notice  of  proposed 
rulemaking  and  holding  public  hearings 
on  the  advance  notice  and  proposed 
rule  to  maximize  public  input  into  this 
^rulemaking. 

(19)  Comment:  The  proposed  rule 
ignores  the  narrow  intent  of  the 
CaUfomia  State  law  (i.e..  to  prevent  the 
catching,  capturing,  or  killing  of  white 
sharks). 

Response:  NOAA  disagrees.  This  rule 
is  intended  to  supplement  State  law 
based  on  NOAA's  concerns  regarding 
the  practice  of  artificial  attraction  of 
white  sharks  within  the  Sanctuary 
boundary,  and  has  been  formulated  to 
address  those  concerns. 

(20)  Comment:  The  proposed  rule 
does  not  present  a  compelling  need  for 
Sanctuary-regulations  as  opposed  to  . 
local  laws. 

Response:  Existing  State  law  prohibits 
only  the  direct  take  (e.g.,  catch,  capture, 
or  kill)  of  white  sharks  and  does  not 
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prohibit  attraction.  NOAA  requested 
whether  the  State  would  expand  its 
restriction  but  the  State  indicated  that 
although  legislation  was  a  possible 
option,  such  an  action iffould  not  occur 
undl  at  least  1997  and  that  a  rule  was 
more  appropriately  initiated  by  the 
Sanctuary  and  its  Advisory  Council. 
Additionally,  in  promulgating  a  rule, 
SRD  is  under  no  obligation  to  present  a 
compelling  need  for  Sanctuary 
regulations  as  opposed  to  State  or  local 
laws.  Consequently,  NOAA  decided  it 
was  necessary  to  address  this  issue 
through  a  Sanctuary  regulation. 

(2irCo/nnienf;  As  the  boundaries  of 
the  Monterey  Bay,  Gulf  of  the 
Farallones,  and  Cordell  Bank  National 
Marine  Sanctuaries  are  contiguous,  this 
regulation  should  be  enacted  in  all 
three. 

Response:  NOAA  beUeves  that  similar 
regulations  for  the  Gulf  of  the  Farallones 
and  Cordell  Bank  National  Marine 
Sanctuaries  are  not  necessary  at  this 
time. 

m.  Summary  of  Regulations 

This  final  rule  amends  15  CFR 
922.132(a)  by  adding  a  prohibition 
against  attracting  any  white  shark  in 
that  part  of  the  Sanctuary  out  to  the 
seaward  limit  of  State  waters,  as 
established  luider  the  Submerged  Lands 
Act.  43  U.S.C.  1301  et  seg.  In  defining 
the  seaward  limit  of  State  waters,  the 
final  regulation  uses  the  term  "nautical 
mile"  in  place  of  the  SLA  term 
"geographical  mile"  because  "nautical 
mile"  is  a  more  commonly  used  term. 
However,  these  terms  have  the  same 
definition  which  is  a  measiu«  of  length 
or  distance  that  contains  6,080  feet. 
Section  922.131  is  also  amended  by 
adding  a  definition  of  "attract  or 
attracting."  This  regulation  is  necessary 
to  protect  the  white  shark  and  other 
Sanctuary  resources  (e.g.,  pinnipeds):  to 
minimize  user  conflict  in  the  nearshore 
areas  of  the  Sanctuary;  and  to  protect 
the  ecological,  aesthetic,  and 
recreational  qualities  of  the  Sanctuary. 
Concentration  of  white  sharks, 
associated  species,  and  people  make 
nearshore  areas  of  the  Sanctuary 
uniquely  susceptible  to  adverse  impacts 
from  attracting  white  sharks  in  such 
areas.  The  regulation  is  narrowly 
tailored  to  attraction  of  white  sharks  in 
order  to  complement  existing  California 
law  that  prohibits  the  direct  take  of 
white  sharks  in  California  waters,  and 
so  as  not  to  prohibit  divers  from  viewing 
white  sharks  in  their  natiuvl  state 
without  the  use  of  attractants. 

There  has  been  some  concern 
expressed  that  NOAA  make  clear  that 
activities  not  intended  to  attract  white 
sharks,  but  that  could  incidentally 


attract  them  are  not  included  in  the 
prohibition.  To  address  these  concerns, 
NOAA  has  revised  the  definition  of 
"attract  or  attracting"  in  the  final  rule  as 
follows:  "the  conduct  of  any  activity 
that  lures  or  may  lure  white  sharks  by 
using  food,  bait,  chum,  dyes,  acoustics, 
or  any  other  means,  except  the  mere 
presence  of  human  beings  (e.g., 
swimmers,  divers,  boaters,  kayakers, 
surfers)." 

IV.  Miscellaneous  Rulemaking 
Requirements 

This  final  rule  has  been  determined  to 
be  not  significant  for  purposes  of 
Executive  Order  12866. 

Executive  Order  12612:  Federalism 
Assessment 

NOAA  has  concluded  that  this 
regulatory  action  does  not  have 
federalism  implications  sufficient  to 
w/arrant  preparation  of  a  federalism 
assessment  under  Executive  Order 
12612. 


Regulatory  Flexibility  Act 

When  this  rule  was  prepared,  the 
Assistant  General  Counsel  for 
Legislation  and  Regulation  of  the 
Department  of  Commerce  certified  to 
the  Chief  Counsel  for  Advocacy  of  the 
Small  Business  Administration  that  this 
rule,  if  adopted  as  proposed,  would  not 
be  expected  to  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  A  prohibition 
against  white  shark  attraction  in  the 
nearshore  areas  of  the  Sanctuary  would 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small  entities 
because:  the  number  of  commercial 
operators  presently.engaging  in  this 
activity  is  small;  white  shark  attraction 
is  not  likely  the  sole  source  of  business 
for  such  commercial  operators  because 
white  sharks  only  reliably  inhabit  the 
nearshore  areas  during  part  of  the  year; 
and  commercial  operators  would  not  be 
prohibited  &t)m  bringing  divers  to  dive 
in  cages  to  observe  white  sharics  in  their 
natural  state  without  the  use  of 
attractants.  The  changes  to  the  final  rule 
and  the  comments  on  the  proposed  rule 
did  not  cause  the  reasons  for  this 
certification  to  change.  Accordingly, 
neither  an  initial  nor  final  Regulatory 
Flexibility  Analysis  was  prepared. 

Paperwork  Reduction  Act 

This  final  rule  does  not  impose  an 
information  collection  requirement 
subject  to  review  and  approval  by  0MB 
under  the  Paperwork  Reduction  Act  of 
1980, 44  U.S.f .  3500  et  seq. 


National  Environmental  Policy  Act 

NOAA  has  concluded  that  this 
regulatory  action  does  not  constitute  a 
major  federal  action  significantly 
affecting  the  quality  of  the  human 
environment.  Therefore,  an 
environmental  impact  statement  is  not 
required. 

Unfunded  Mandates  Reform  Act  of  1995 

This  final  rule  contains  no  Federal 
mandates  (under  the  regulatory 
provisions  of  Title  II  of  the  Unfunded 
Mandates  Reform  Act  of  1995  (UMRA)) 
for  State,  local,  and  tribal  governments 
or  the  private  sector.  Thus,  this  rule  is 
not  subject  to  the  requirements  of 
section  202  and  205  of  the  UMRA. 

List  ofSubfects  in  15  CFR  Part  922 

Administrative  practice  and 
procedure.  Coastal  zone,  Education, 
Environmental  protection,  Marine 
resources.  Natural  resources.  Penalties, 
Recreation  and  recreation  areas. 
Reporting  and  recordkeeping 
requirements,  Researdi. 

(Federal  Domestic  Assistance  Catalog 
Number  11.429  Marine  Sanctuary  Program) 

Dated:  December  6, 1996. 
David  L.  Evans, 

Acting  Deputy  Assistant  Administrator  for 
Ocean  Services  and  Coastal  Zone 
Management. 

Accordingly,  for  the  reasons  set  forth 
above,  15  CFR  part  922  is  amended  as 
follows: 

PART  922-{AMENDEp] 

1.  The  authority  citation  for  part  922 
continues  to  read  as  follows: 

Authority:  16  U.S.C  1431  etseq. 

Subpart  M— Monterey  Bay  National 
Marine  Sanctuary 

2.  Section  922.131  is  amended  by 
adding  the  following  definition  in 
alphabetical  order  to  read  as  follows: 

§922.131    Definitlona. 

*  •        «        *        • 

Attract  or  attracting  means  the  * 
conduct  of  any  activity  that  lures  or  may 
lure  white  shaiks  by  using  food,  bait, 
dium,  dyes,  acoustics  or  any  other 
means,  except  the  mere  presence  of 
human  beings  (e.g.,  swimmers,  divers, 
boaters,  kayakers,  suriers). 

•  .     •  .     »        •     .  * 

i  Section  922.132  is  amended  by 
adding  new  paragraph  (a)(10)  to  read  as 
follows:  ^ 

$922,132    Prohibited  or  otherwise 
reguMed  activities. 

(a)*  •'• 
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(10)  Attracting  any  white  shark  in  that 
part  of  the  Sanctuary  out  to  the  seaward 
limit  of  State  waters.  For  the  purposes 
of  this  prohibition,  the  seaward  limit  of 
State  waters  is  a  line  three  nautical 
miles  distant  from  the  coastline  of  the 
State,  where  the  coastUne  is  the  line  of 
ordinary  low  water  along  the  portion  of 
the  coast  in  direct  contact  with  the  open 
sea.  The  coastline  for  Monterey  Bay, 
which  is  inland  waters,  is  the  straight 
line  marking  the  seaward  limit  of  the 
Bay.  determined  by  connecting  the 
following  two  points:  36"57'6"  N, 
121''01'45"  W  and  36»38'16"  N. 
121»56'3"  W. 

(FR  Doc.  96-32111  Piled  12-1&-96;  8:45  ami 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Part  178 
[Doc(r«tNo.96F-0206] 

Indirect  Food  Addltivss:  Adjuvants, 
Production  Aids,  and  Sanitizers 

agency:  Food  and  E>rug  Administration, 

HHS. 

ACTION:  Final  rule. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  amending  the 
food  additive  regulations  to  provide  for 
the  additional  safe  use  of  3,9-bis(2-{3-(3- 
tert-butyl-4-hydroxy-5- 
methylphenyllpropionyloxy  }-l  ,1- 
dimethyleUiyll-2.4,8,10- 
tetraoxaspiro(5.5lundecane  as  an 
antioxid^t  and/or  stabilizer  in 
propylene  homopolymer  and  high- 
propylene  olefin  copolymer  articles 
intended  fw  use  in  contact  with  food- 
This  action  is  in  response  to  a  petition 
filed  by  Sumitomo  Chemical  America. 
Inc. 

DATES:  Effective  December  19, 1996; 
written  objections  and  requests  for  a 
hearing  by  January  21. 1997. 
AOORESSES:  Submit  written  objections  to 
the  Dockets  Management  Branch  (HFA- 
305),  Food  and  Drug  Administration, 
12420  Parklawn  Dr.,  rm.  1-23, 
Rockville,  MD  20857. 
FOR  FURTHER  MFORMATION  CONTACT:  Vir 
D.  Anand,  Center  for  Food  Safety  and 


Applied  Nutrition  (HFS-216),  Food  and 
Drug  Administration.  200  C  St.  SW., 
Washington.  DC  20204.  202-^18-3081. 
SUPPLEMENTARY  INFORMATION:  In  a  notice 
published  in  the  Federal  Register  of 
July  3. 1996  (61  FR  34853),  FDA 
announced  that  a  food  additive  petition 
(FAP  6B4510)  had  been  filed  by 
Sumitomo  Chemical  America,  Inc..  c/o 
Keller  and  Heckman.  1001  G  St.  NW.. 
suite  500  West.  Washington,  DC  20001. 
The  petition  proposed  to  amend  the 
food  additive  regulations  in  §  178.2010 
Antioxidants  and/or  stabilizers  for 
polymers  (21  CFR  178.2010)  to  provide 
for  the  additional  safe  use  of  3,9-bisU-,.. 
{3-0-terf-butyl-4-hydroxy-5-^  ..  ^t>. 

methylphenyl)propionyloxy}-l,l- 
dimethylethyl|-2.4.8.10- 
tetraoxaspiro|5.5]undecane  intended  for 
use  in  contact  with  food. 

FDA  has  evaluated  the  data  in  the 
petition  and  other  relevant  material.  The 
agency  concludes  that  the  proposed  use 
of  the  additive  is  safe,  that  the  food 
additive  will  have  the  intended 
technical  efiiact,  and  therefore,  that  the 
regulations  in  §  178.2010  should  be 
amended  as  set  forth  below.  

In  accordance  wiUi  §  171.1(h)  (21  CFR 
171.1(h)),  the  petition  and  the 
documents  that  FDA  considered  and 
relied  upon  in  reaching  its  decision  to 
approve  the  petition  are  available  for 
inspection  at  the  Center  for  Food  Safety 
and  Applied  Nutrition  by  appointment 
with  the  information  contact  person 
Usted  above.  As  provided  in  §  171.1(h). 
the  agency  will  delete  from  the 
docimients  any  materials  that  are  not 
available  for  public  disclosure  before 
making  the  dociunents  available  for 
inspection. 

The  agency  has  carefully  considered 
the  potential  environmental  effects  of 
this  action.  FDA  has  concluded  that  the 
action  will  not  have  a  significant  impact 
on  the  human  environment,  and  that  an 
environmental  impact  statement  is  not 
required.  The  agency's  finding  of  no 
significant  impact  and  the  evidence 
supporting  that  finding,  contained  in  an 
environmental  assessment,  may  be  seen 
in  the  Dockets  Management  Branch 
(address  above)  between  9  a.m.  and  4 
p.m.,  Monday  through  Friday. 

Any  person  who  will  be  adversely 
affected  by  this  regulation  may  at  any 
time  on  or  before  January  21, 1907,  file 
with  the  Dockets  Management  Branch 
(address  above)  written  objections 
thereto.  Each  objection  shall  be    . 


separately  numbered,  and  each 
numbered  objection  shall  specify  with 
particularity  the  provisions  of  the 
regulation  to  which  objection  is  made 
and  the  grounds%r  the  objection.  Each 
numbered  objection  on  which  a  hearing 
is  requested  shall  specifically  so  state. 
Failure  to  request  a  hearing  for  any 
particular  objection  shall  constitute  a 
waiver  of  the  right  to  a  hearing  on  that 
objection.  Each  numbered  objection  for  " 
which  a  hearing  is  requested  shall 
include  a  detailed  description  and 
analysis  of  the  specific  factual 
information  intended  to  be  presented  in 
support  of  the  objection  in  the  event 
.  that  a  hearing  is  held.  Failure  to  include 
such  a  description  and  aiuilysis  for  any 
particular  objection  shall  constitute  a 
waiver  of  the  right  to  a  hearing  on  the 
objection.  Three  copies  of  all  documents 
shall  be  submitted  and  shall  be 
identified  with  the  docket  number 
found  in  brackets  in  the  heading  of  this 
document.  Any  objections  received  in 
response  to  the  regulation  may  be  seen 
in  the  Dockets  Management  Branch 
between  9  a.m.  and  4  p.m.,  Monday 
through  Friday. 

List  of  Subjects  in  21  CFR  Part  178 

Food  additives,  Food  packaging. 

Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs  and  redelegated  to 
the  Director,  Center  for  Food  Safety  and 
Applied  Nudition.  21  CFR  part  178  is 
amended  as  follows: 

PART  178— INDIRECT  FOOD 
ADDITIVES:  ADJUVANTS. 
PRODUCTION  AIDS,  AND  SANITIZERS 

1.  The  authority  citation  for  21  CFR 
part  178  continues  to  read  as  follows: 

Anlfaority:  Sees.  201, 402, 409. 721  of  the 

Federal  Food,  Drug,  and  Cosmetic  Act  (21 
U.S.C  321.  342.  348.  379e). 

2.  Section  178.2010  is  amended  in  the 
table  in  paragraph  (b)  for  the  entry  "3,9- 
Bis[2-{3-(3-tert-butyl-4-hydroxy-5- 
methylphenyUpropiony  loxy}-l  ,1- 
dimethylethyl)-2,43,10- 
tetraoxaspiro[5.5|undecane"  by  adding  a 
new  entry  "3."  under  the  heading 
"Limitations"  to  read  as  follows: 

f17&2010    AnUoxidantaamVorstablUMrs 
fof  polynMfVk 


A     .• 
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Substances 


Limiaiions 


3>«is(^-K3^(arMxltyM-tlydroxy-6-fnelhytphenyf)prepiony(^     .1- 
dbnethyle(hyq-2.4,8,1(Metraoxaspiro(5.5}undecane  (CAS  Raa  Na 
9049B-90-1). 


3.  At  ievate  not  to  exceed  0.3  percent  t>y  weigM  o(  olelin  potymere 
complying  Witt)  S  177.1520(c)  of  this  chapter.  Kerns  1.1,  3.1.  and  3.2. 
whero  the  oopoiyinere  complying  with  ilants  3.1  and  3.2  oonMn  not 
less  than  86  weigtit  percent  of  polymer  units  derived  trom  propylene. 
The  finished  polymer  is  to  tw  used  in  contact  with  food  of  types  I.  II, 
IV-B,  Vl-A,  Vl-B,  Vl-C,  VH-B.  md  Viil  under  condttons  of  use  A 
through  H  described  in  TaUea  1  and  2  of  §178.170(0  of  this  cha|>- 
ter. 


Dated:Dec8mber  4, 1096. 
FradR.  Shank. 

Dinctor,  Center  for  Safety  and  Applied 
Nutrition. 

(PR  Doc  96-32126  FUed  12-18-96;  8:45  am] 
I  oooa  4i«s-ei-^ 


Food  and  Drug  Adminiatation 

21 CFR  Parte  606  and  $10 

PodtatNo.»1N-0152] 
RIN0910-AA06 

Current  Qood  Manufacturing  Praettcaa 
for  Blood  and  Blood  Componenta: 
MUUiNJBiiun  Of  vonaigneea  neoenrng 
Blood  and  Blood  Componenta  at 
Increaaed  Rlak  for  Tfanemltting  HIV 
Infection:  Correction  of  Effective  Date 

AOGNCY:  Food  and  Drug  Administr^tm. 

HHS. 

ACTION:  Final  rule;  correction  of 

effective  date. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  cmrecting  a 
final  rule  on  cuirent  good 
manufecturing  practices  for  blood  and 
blood  components,  that  appeared  in  the 
Feda«I  Roister  of  September  9, 1996 
(61  FR  47413).  The  document  was 
published  with  an  inconect  effective 
date.  The  effective  date  had  been 
inadvertently  switched  with  the 
comment  deadline  for  the  information 
collection  requiremmts.  This  docummit 
corrects  those  errors. 
DATES:  Effective  September  9, 1996.  the 
effective  date  of  the  regulation 
published  at  61  FR  47413  is  corrected  to 
F^ruary  7, 1997.  The  deadline  for 
written  comments  on  the  information 
collection  requirements  of  the  final  rule 
published  at  61  FR  47413  is  corrected  to 
November  8, 1996. 

ADOncBOCB:  Submit  written  comments 
on  the  information  collection 
requiremmts  to  the  Dockets 


Management  Brandi  (HFA-305).  Food 
and  C^ug  Administration,  12420 
Paridawn  Dr.,  nn  1-23.  Rockville  MD 
20657. 

rOR  FURTMER  afOmiATION  CONTACT. 
Sharon  Carayiannis,  Center  fen-  Biologies 
Evaluation  and  Research  (HFM-630), 
Food  and  Drug  Administration,  1401 
Rockville  Pike,  suite  200N.  Rockville. 
MD  20852-1448,  301-594-3074. 
SUPPUMWTARY  agQHMATWN: 

In  FR  Doc  96-22709,  appearing  at 
page  47413  in  the  Fedonu  Regisler  of 
Monday.  September  9, 1996,  me 
following  correction  is  made:  On  page 
47413,  in  the  3d  column,  in  the 
"DATES"  secdon,  in  the  2d  line 
"November  8. 1996"  is  corrected  to  read 
"Febrtiary  7. 1997";  and  in  the  5th  line, 
"February  7, 1997"  is  corrected  to  read 
"November  8. 1996." 

DMed:  December  12, 1996. 
WSbmmlLBMmrd, 

Associate  Commissioner  for  Policy 
Coordinati<m. 

IFR  Doc  96-32271  Filed  12-18-96;  8:45  am] 
I  ooBC  4i«a-ei^ 


HeaWi  Care  Financing  Admintotratlon 
42  CFR  Parte  412. 413,  and  480 

[BPI>-847-FCiq 
RIN<M88-AH34 

MecMcare  Program;  Changee  to  the 
noapnai  inpaiiani  proapecuve 
Payment  Sysleme  artd  Recel  Year  1007 
rtatea;  CorrecUone 

AQBICY:  Health  Care  Financing    ' 
Administratiwi  (HCFA),  HHS. 
ACnON:  Final  rule;  correction. 

summary:  In  the  August  30, 1996  issue 
of  the  Fbderal  Register  (61  FR  46166). 
'  We  published  a  final  rule  revising  the 
-Medicare  hospital  inpatient  prospective 
payment  systems  for  operating  costs  and 
capital-related  costs  to  implement 


necessary  changes  arising  from  our  ° 
continuing  experience  with  the  systom. 
In  the  addendum  to  that  final  rule,  we 
annoimced  the  amounts  and  factcxs  Ux 
determining  prospective  payment  rates 
for  Medicare  hospital  inpatient  services 
for  operating  costs  and  capital-related 
costs  applicable  to  discharges  occurring 
on  or  aitar  October  1, 1996,  and  setioru 
rate-of-increase  limits  for  hospitals  and 
hospital  units  excluded  from  the 
prospective  payment  systems.  This 
document  corrects  errors  made  in  that 
doctmient. 

BTECnVE  date:  October  l,  1996. 

FOR  FURTHER  MFORMATION  CONTACT: 
Stephen  Phillips.  (410)  786-^548. 

SUFPUMEWTARY  INFORMATION:  In 
publishing  Table  3C  of  the  Addendum 
to  the  August  30, 1996  final  rule  (61  FR 
46166),  we  inadvertently  failed  to 
incorporate  a  number  of  wage  data 
revisions  that  had  been  transmitted  to 
the  Hospital  Cost  Report  Information 
System  (HCRIS)  before  mid-August  1996 
as  part  of  the  process  tot  verifying  wage 
data.  This  document  corrects  the 
published  average  hoiu-ly  wages  for 
affected  hoq>itals.  Also,  in  the  final 
rule,  we  indicated  that  if  a  hospital 
believes  its  wage  index  value  was 
incorrect  as  a  resuh  of  an  intermediary 
or  HCFA  error  that  die  hospital  could 
not  have  known  about  before  reviewing 
data  made  available  in  mid-August,  the 
hospital  must  notify  the  intermediary 
and  HCFA  in  writing,  to  be  received  no 
later  than  September  16, 1996  (see  61 
FR  46179).  As  a  result  of  this  process, 
we  have  corrected  the  wage  data  for 
seven  hospitals.  Accordingly,  the  wage 
index  values  fat  several  areas  have 
dianged  and  are  corrected  in  this 
document. 

The  August  30, 1996  final  rule  also 
contained  other  technical  and 
typographical  errors.  Therefore,  we  are 
making  the  following  corrections  to  the 
final  rule: 
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1.  On  pege  46236.  third  column,  last 
pai^jraph.  the  date  "October  1. 1994"  is 
corrected  to  read  "October  1. 1993". 

2.  On  page  46240,  the  title  'Table  3C— 
Hospital  Case  Mix  Indexes  for  Discharges 
Occurring  in  Federal  Fiscal  Year  1995"  is 
cofiected  to  read  "Table  3C— Hospital  Case 
Mix  Indexes  for  Discharges  Occurring  in 
Federal  Fiscal  Year  t99S  and  Hospital 
Average  Hourly  Wages  for  Federal  Fiscal 
Year  1997  Wage  Index". 

3.  On  pages  46240  through  46255,  in 
Table  3C  the  column  heading  "Avg. 
hour  wage"  is  corrected  to  read  "Avg. 
hourly  wage". 

4.  On  pages  46240  through  46255.  in 
Table  3C  the  average  hourly  wage  for 
specified  fHoviders  is  corrected  to  read 
as  follows: 
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160098 

01.0813 

13.90 

13.78 

hourty 
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^#w^w^^w4 
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Case  mix 
index 

avg. 
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170004 

01.0630 
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170017 

01.1668 
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170024 
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278800^ 

01J736 

14L01 

16.41 

271040 
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17J0 

1*77 

278040 
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01.2822 

20l43 
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310080 

01.1804 

22.88 

22:97 

310106 

01.3040 

21J)6 

21.14 

310111 

01.2536 

19.70 
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310115 

01.1964 

19.78 

2003 

330006 

01.3128 

24.11 

24.15 

330080 

01.4167 

24.96 

24J2 

330127 

01.3074- 

25.01 

9fi_^Q 

330128 

01.3380 

25.26 

25.74 
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012620 

20.45 
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330196 
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300196 
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330199 

01.4636 
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330204 
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01.1871 
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5.  On  po^es  46256  through  46261,  in 
TaMe  4A— Wne  Index  and  Capital 
Geegrapkic  Adjustment  Factor  (GAP)  for 
lM»a  Arees,  the  wage  index  values  aid 
the  GAFs  for  specified  areas  are 
corrected  to  read  as  follows: 


Urt)an  aiea                   , . 

wage 

OAF 

■  Corrected 
wage 

index 

CoffeclBd 
OAF 

"1840 ._- 
2840...- 
3120  _ 
6680-.- 

7920 

7500 

•Cindnnati,  OH-KY-<N  

Fresno  CA  

•GreenstxirD-Winston-SelenvHIgh  Point.  NO  ... 

Punta  Gorda,  FL  . _ _ 

•San  Diego.  CA  '. 

Santa  Rosa  CA  ............. _......_.._._..    .......„....„..«...„..»_ 

0.9668 
1.1177 
0.9314 
0.8363 
12164 
12487 

0.9702 
1.0/92 
0.9625 
0.8841 
1.1429 
1.1643 

0.9570 
1.1183 
0.9332 
0.8796 
12156 
12526 

0.9704 
1.0796 
0.9638 
0.9150 
1.1430 
1.1668 

6.  On  page  46260,  in  Table  4A— Wage  Index  and  Capital  Geographic  Adfustment  Factor  (GAF)  for  Urban  Areas, 
the  third  set  of  columns.  Rrst  column,  the  tenth  Metropolitan  Statistical  Area(MSA),  "Providence-Warwick-Pawtucket, 
RI"  is  corrected  to  read  *' •Providence- Warwick-Pawtucket,  RI". 

7.  On  page  46261,  in  Table  4 A — Wage  Index  and  Capital  Geographic  Adjustment  Factor  (GAF)  for  Urban  Areas, 
the  second  set  of  columns,  Brst  column,  tenth  line,  the  county  "Andrews,  MO"  is  corrected  to  read  "Andrew,  MO". 

8.  On  page  46262,  in  Table  4B — Wage  Index  and  Capital  Geographic  Adjustment  FaCrtor  (GAF)  for  Rural  Areas, 
the  wage  index  value  and  the  GAF  for  lov/a  are  corrected  to  read  as  follows: 
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NonurtMfi  ares 

Wage 

index 

OAF 

Conedad 
wage 
index 

Corrected 
OAF 

kMM  „.. ..^ . 

0.7366 

0.8111 

0.7373 

0.8116 

9.  On  page  46263,  in  Table  4C— Wage  Index  and  Capital  Geographic  Adjustment  Factor  (GAF)  for  Hospitals  That 
Are  Reclassified,  the  wage  index  values  and  the  GAFs  for  Specified  areas  are  corrected  to  read  as  follows: 


Area  radassified  to 


Cinannad.  0H-KY-1N 

Gfeensboro-Winston-Otttom  High  Point.  NC 

San  Diego,  CA „ .; — 

Santa  Roea.  CA  ..„ _ — 


Wage 

index 


0JS68 
0.9314 
1.2154 
12363 


GAF 


0.9702 
0.9525 
1.1429 
1.1563 


Corrected 
wage 

index 


0.9570 
0.9332 
1.2156 
12389 


Corrected 
OAF 


0.9704 
0.9538 
1.1430 
1.1586 


10.  On  pages  46264  throu^  46265,  in  Table  4D— Average  Hourly  Wage  for  Urban  Areas,  the  average  hourly  wage 
for  specified  areas  is  corrected  to  read  as  follows: 


Urban 


Average  hour- 
ly wage 


Corrected  av- 
erage twurly 

wage 


1640 

2840 

3120  » 

8660 


Cincinnali,  OH4<Y-W „ 

Fresno,  CA ™... 

taieemoolo  fwnaion-oaierw-nign  trMni.  nu 
Punia  Qorda.  FL 


18.7085 
21.8549 
182112 
16.3323 


18.7122 
21.8673 
182468 
17.5062 


11.  On  page  46265.  in  TaUe  4E— Average  Hourly  Wage  for  Rural  Areas,  the  average  houriy  wage  for  Iowa  is  comcied 
to  read  as  fulows: 


mnurDBn  apmi 

Avaraga  hour- 
ly wage 

Conacted  av- 
erage hou% 
wage 

lOlM                                                                                                          3                                  .1 .    ". .(,,., 

14.4030 

14.4174 

12.  On  p^a  46316,  T^le  ffl— Impact  of  Final  Oianges  tat  FY  1997  on  Payments  per  Discharge  is  auradad  to 
read  as  foUowa: 

T«l£  I«.--IMPACT  OF  FWAL  CHAKIGES  FOR  F^  1997  ON  PAYMBITS  PER  OeOMARQE 
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FvHy  PioapaoiMe 


M^Ceat 


3.363 
1.648 
1.4tt 
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MM 
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6.I0* 
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27  J8 
025 
SB.11 
1tJ8 
223 
80.48 
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8e3j62 

817.74 


966.72 
83321 
787.53 
M0J81 
71620 


MigbOiMt 
KK)%Fadaraifiato 

Total 


3,377  J33 

2^8181103 

677,800 

182,117 

4.4g8.ie4 

3.1S1jBaD 

1264284 

11,482JB38 


487.97 
437.83 
434j86 

773j08 
40420 
68828 
77aJ83 
473.40 
S62;68 


8327 

80.00 
80i00 

100.00 
56.47 
89.61 

100.00 
62J81 
74.12 


^K.10 
184.43 
189.7« 


96.10 


12.48 


461  JO 
11828 

41556 
53.13 


40j87 

30J8 

56.13 

2M 

146.72 
5a40 
1146 

147.74 
44.S3 


67728 
86324 
888.78 

778.77 
14»1-72 

857.07 

785.59 
1^036^89 

746.45 


4.77 

4.75 

620 

-228 

7.95 

2.86 

-025 

10.19 

3.92 


13.  On  p^es  46317  through  46318,  Table  IV— Distribution  by  Mediod  of  Payment  (Hold-Hannless/FuUy  Pro^>ective) 
of  Hospitals  Receiving  Capitafrayments  is  corrected  to  read  as  follows: 
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Table  IV.— Distribution  by  Method  of  Payment  (Hold-Harmless/Fully  Prospective)  of  Hospitals  Receiving 

Capital  Payments 


By  Geographic  Location: 

AlhospttaJs 

Large  urban  areas  (populations  over  1  mMon) 

Other  urt>an  areas  (populations  over  1  miNon  of  fOMwr) 

Uft>an  hospitals 

300-499  beds  

Rural  hospitals 

0-49  beds  '. .-. 

50-99  beds : 


100-149  beds 
150-199  beds 


200  or  more  beds  . 

By  Region: 

Urban  by  Region 

New  England 

Middte  Atlantic 

South  Atlantic 

East  North  Central  ... 
East  South  Central  ... 
West  North  Central  .. 
West  South  Centeral 
Mountain  5  

Puerto  Rico  

Rural  t)y  Region  ............. 

New  England 

Middto  Atlantic .....«._ 

South  Atlantic — 

East  North  Central  « 
East  South  Central  ._ 
West  North  Central  .. 
West  South  Central , 

Large  urtian  areas  (populations  over  100  mWon)  ..... 
Other  urban  areas  (populations  of  1  minion  or  fewer) 

Rural  areas 

ToacNng  Status: 
Non-teaching  

Few  than  100  Residents 

100  or  more  Residents 
Diipraportionate  share  hoeptato  (DSH:) 

Non-OSH  

Urban  DSH: 

100  or  more  beds 

Less  than  100  beds  ... 

Rural  DSH: 

Soto  Community  (SCH/EACH) 
Referral  Center  (RRC/Each)  ... 

Other  Rural: 

100  or  more  beds  .. 
Less  than  100  beds 
Urt>an  teaching  and  DSH: 

Both  teaching  and  DSH  ...... 

Teachir)g  and  no  DSH 

No  teaching  and  DSH 

No  teaching  and  no  DSH  ..... 
Rural  Hopilal  Types: 

Non  spociol  status  hospitals 

RRC/REACH 

SCH^Each  . 


(1)  Total 
No.  of  hos- 
pitals 


5.104 

1.584 

1.276 

2.245 

2.859 

607 

941 

576 

478 

167 

2.245 

1.175 

666 

241 

98 

75 

2.860 

160 

434 

418 

480 

162 

190 

367 

126 

474 

48 

2.246 

53 

84 

297 

304 

278 

525 

347 

211 

141 

1.779 

1.180 

2.146 

4.019 
850 
236 

3.178 

1.409 
100 

156 
27 

83 
151 

692 

339 

817 

1.111 

1.3T2 

90 

645 


(2)  Hoid^tannless 


Percent- 
age paid 
hoitMiann- 
less(A) 


13.1 
15.5 
16.0 

9.8 
15.7 
16.6 
19.6 
14.4 
10.3 
10.2 

9.8 

7.1 
12.5 
13.7 
15.3 

8.0 

15.7 

6.9 

10.1 

20.3 

9.6 

22.8 

18.4 

28.1 

16.7 

13.1 

10.4 

9.8 

7.5 

ia7 

11.8 

10.2 

9.7 

7.2 

9.2 

12.3 

11.3 

15.3 

16.1 

9.6 

t3.7 

11.3 

9.4 

12.4 

15i-- 
17.0 

11.5 
7.4 

8.4 
7J 

11.1 
11.2 
19.5 
16.9 

7.7 
10.0 
13.3 


Percent- 
age paid 
hiy  fed- 
eral (B) 


27.6 
34.7 
32.7 
19.6 
33.8 
27.1 
36.6 
36.6 
34.5 
34.1 
19.6 
14.5 
21.6 
30.7 
22.4 
41.3 

33.8 
25.0 
29.7 
40.0 
30.0 
34.6 
27.4 
46.8 
41.3 
30.8 
25.0 
19.6 
15.1 
15.5 
26.6 
11.8 
31.3 
15.0 
24.8 
16.2 
15.6 
34.3 
31.9 
19.4 

26.6 
32.4 
27.7 

23.9 

36.9 
23.0 

18.6 
37.0 

45.8 
25.8 

322 
29J 
37.5 
32.3 

19A 
34:4 
17.2 


(3)  Per- 
centage 
paidfuNy 
prospec- 
tive rate 


50.4 
49.9 
61.3 
70.7 
50.5 
d6J2 
43.9 
49.0 
56.2 
65.7 
70.7 
78.5 
65.9 
56.6 
62.2 
50.7 

50.5 
68.1 
60.1 
39.7 
60.4 
42.6 
64.2 
26.2 
42.1 
56.1 
64.6 
70.7 
77.4 
73.8 
62.6 
78.0 
50.0 
77.7 
66.0 
72.6 
73.0 
50.4 
61.9 
71.0 

59.8 
46.4 
63.0 

63.7 

48.6 
60.0 


65.6 

46.8 
66.9 

56.9 
59.0 
43.1 
50.9 

72.8 
66.6 
69.6 
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Table  IV.— Distribution  by  Method  of  Payment  (Hold-Harmless/Fully  Prospective)  of  Hospitals  Recbvinq 

Capital  Payments— Continued 


(1)ToW 
No.  of  h(M- 


(2)  Hotd-harmless 


Porceol- 

hoi(Hl8fTTV 

(A) 


Pofoonl- 
eral(B) 


(3)Per- 


pahjl 
proapao- 
tiV0  nta 


Type  of  Ownership: 
VokJrtary: 

Votuntaiy ~~- — 

ri^^^iT^^ry  .........•...««..■.....•.•....•..**......»...•.•.••••..■..< 

Qovommonl  - »..».... 

Medtoare  Utilzation  as  a  Peicent  of  Inpatient  Days: 

^^*^3v    ••••>•••••••»•■■•••■•■•■•••»•■•■•••••••■•■■••■•••••••••>•••••••••*•• 

£9*^3U   •••■••■•■•»■■■•••■■■»■••**»■••■•••«••••■■*•••••••■•■■■•••*••••••■ 

Over  66 


38 


13.2 


21.1 


27.5 
46.4 
17.5 

25.2 
33.3 
27J 
21.5 


66J 


60.1 
29.9 
73.7 

S0.7 
52.1 
59.1 
67.5 


(Catalog  of  Federal  Domestic  Assistance 
Program  No.  93.778,  Medical  Assistance 
Program;  No.  93.773  Medicare — Hospital 
Insurance;  and  No.  93.774,  Medicare — 
Supplementary  Medical  Insurance) 

Dated:  December  11, 1996. 
MkhariW.CaraltMi, 
Acting  Deputy  Assistant  Secretary  far 
Infcxmation  Resource  Management. 
[PR  Doc  96-32094  Filed  12-18-96;  8:45  am] 
I  coot  4ia».«t-M 


FEDERAL  EMERQENCY 
MANAQEMENT  AGENCY 

44CFRPart65 

Changes  In  Flood  Elevation 
Detamtinations 

agency:  Federal  Emergency 
Management  Agency.  FEMA. 
ACTION:  Final  rule. 

SUMMARY:  Modified  base  (1%  annual 
chance)  flood  elevations  aie  finalized 
for  the  conununities  listed  below.  These 
modified  elevations  will  be  used  to 
calculate  flood  insurance  premiiun  rates 
for  new  buildings  and  their  contents. 
EFFECTIVE  DATE:  The  efiiective  dates  for 
these  modified  base  flood  elevations  are 
indicated  on  the  following  table  and 
revise  the  Flood  Insvirance  Rate  Map(s) 
(FIRMs)  in  effect  for  each  listed 
commimity  prior  to  this  date. 
ADDRESSES:  The  modified  base  flood 
elevations  for  each  community  are 
available  for  inspection  at  the  office  of 
the  Chief  Executive  Officer  of  each 
community.  The  respective  addresses 
are  listed  in  the  following  table. 
FOR  FURTHER  MIF0RMAT10N  CONTACT: 
Frederick  H.  Sharrocks  ]r.,  Chief,  Hazard 
Idmtification  Branch,  Mitigation 
Directorate,  500  C  Street  SW., 
Washington.  DC  20472.  (202)  646-2796. 


SUPPLEMENTARY  INFORMATION:  The 
Federal  Emergency  Management  Agency 
makes  the  final  determinations  listed 
below  of  modified  base  flood  elevations 
for  each  community  listed.  These 
modified  elevations  have  been 
published  in  newspapers  of  local 
circulation  and  ninety  (90)  days  have 
elapsed  since  that  publication.  The 
Executive  Associate  Director  has 
resolved  any  appeals  resulting  from  this 
notification. 

The  modified  base  flood  elevations 
are  not  listed  for  each  community  in 
this  notice.  However,  this  rule  includes 
the  address  of  the  Chief  Executive 
Officer  of  the  community  where  the 
modified  base  flood  elevation 
determinations  are  available  for 
inspection. 

The  modifications  are  made  pursuant . 
to  section  206  of  the  Flood  Disaster 
Protection  Act  of  1973. 42  U.S.C.  4105. 
and  are  in  accordance  with  the  National 
Flood  Insiuance  Act  of  1968, 42  U.S.C 
4001  at  seq..  and  with  44  CFR  part  65. 

For  rating  purposes,  the  currently 
efEiective  community  ntunber  is  shown 
and  must  be  used  for  all  new  poUdes 
and  renewals. 

The  modified  base  flood  elevations 
are  the  basis  for  the  floodplain 
management  measiires  that  the 
community  is  required  to  either  adopt 
or  to  show  evidence  of  being  already  in 
efiiect  in  order  to  qualify  or  to  remain 
quaUfied  for  participation  in  the 
National  Flood  Insxuance  Program. 

These  modified  elevations,  together 
with  the  floodplain  management  criteria 
required  by  44  CFR  60.3.  are  the 
Tninirmim  that  are  required.  They 
should  not  be  construed  to  mean  that 
the  community  must  change  any 
existing  ordinances  that  are  more 
stringent  in  their  floodplain 
management  requirements.  The 


community  may  at  any  time  enact 
stricter  reqiiirements  of  its  own.  or 
piusuant  to  policies  established  by  other 
Federal,  state  or  regional  entities. 

These  modified  elevations  are  used  to 
meet  the  floodplain  managemmt 
requirements  of  the  NFIP  and  are  also 
used  to  calculate  the  appropriate  flood 
insxuance  premium  rates  for  new 
buildings  built  after  these  elevations  are 
made  final,  and  for  the  contents  in  these 
buildings. 

The  changes  in  base  flood  elevations 
are  in  accordance  with  44  CFR  65.4. 

National  EnviroiuiMntal  Policy  Ad 

This  rule  is  categorically  excluded 
from  the  requirements  of  44  CFR  Part 
10,  Environmental  Consideration.  No 
environmental  impact  assessment  has 
been  prepared. 

Regulatory  Flexibility  Act 

The  Executive  Associate  Director, 
Mitigation  Directorate,  certifies  that  this 
rule  is  exempt  from  the  requirements  of 
the  Regulatory  FlexibiUty  Act  because 
modified  base  flood  elevaticms  are 
required  by  the  Flood  Disaster 
Protection  Act  of  1973,  42  U.S.C  4105, 
and  are  required  to  maintain  commimity 
eUgibility  in  the  National  Flood 
Insurance  Program.  No  regulatory 
flexibility  analysis  has  )3een  prepared. 

Regnlatory  Qaasification 

This  final  rule  is  not  a  significant 
regulatory  action  under  the  criteria  of 
section  3(f)  of  Executive  Order  12866  of 
September  30, 1993.  Regulatory 
Planning  and  Review,  58  FR  5173S. 

Executive  Order  12612,  Federalism 

This  rule  involves  no  poUcies  that 
have  federahsm  impUcations  imder 
Executive  Order  12612,  Federalism. 
dated  October  26, 1987. 
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Executive  Order  12778,  Civil  Justice 
Referm 

This  rule  meets  the  applicable 
standards  of  section  2(b)(2)  of  Executive 
Order  12778. 

List  of  Sabjacts  in  44  CFR  Part  65 

Flood  insurance.  Floodplains. 
Reporting  and  recordkeeping 
requirements. 


Accordingly,  44  CFR  part  65  is 
amended  to  reed  as  follows: 

PART66-(AMB<0EP1 

1.  The  authority  citation  for  part  65 
continues  to  read  as  follows: 


1978  Comp.,  p.  329:  B.O.  12127,  44  FK  19367. 
3  CPR.  1979  Ckxnp.,  p.  376. 

9  68.4    [Amende^ 

2.  The  tables  published  under  the 
authority  of  §  65.4  are  amended  as 
follows: 


j:  42  U.S.C  4001  at  aeq. : 
Reorganizatioii  Plan  No.  3  of  1978,  3  CFR, 


State  and  oounly 

luxation 

Dates  and  name  of 

neww  paper  wtiere 

notice  was  publstted 

Ctiiefexecutive 

officer  of 

community 

Effective  dale 
of  iiiudHication 

CommunKy 
No. 

Florkla:  Duval  (FEMA 

CRy  of  JacksonvMe  .~.. 

Apr.  15,  1996,  Apr.  22. 

ine  nonoraoie  jonn  a. 

Apr.  8. 1996 „. 

120077  E 

Ondtet  No.  7183). 

1996,  The  Florida 
Tkms-Unnn. 

Detanoy,  Mayor  of 
the  City  o<  Jackson- 
vMe. 22U  East  Bay 
Street.  14th  Fkxx. 
JacksonvOe.  FL 

Florida:  L^w  (hbMA 

Mar.  26,  1996,  Apr.  2. 

32202-3495. 
Ms.  Sue  Whittle,  Lake 

Mar.  18,  1986 

120421  B 

Urancorporated  Areas 

Docfcal  No.  7178). 

1996.  The  Lake  SentmeL 

County  Manager, 
P.O.  Box  7800. 
Tavwes.  FL  327/8. 

Nnois:  LaSale  md 

Cty  of  Streator 

May  7. 1996,  May  14. 

The  Honorable  Robert 

May  2, 1996 

170408  B 

LMngMon(FEMA 

1996.  The  rimes  Press. 

Lee  II,  Mayor  of  the 

. 

Docket  No.  7186). 

'  -' '  -. 

aty  of  Streator.  204 

Street.  P.O.  Box  517. 
Streator,  IL  61364. 

Indtana:  Ld(e  (FB4A 

Town  of  QctierefvMe  ... 

Mar.  27,  1996,  Apr.  3. 

Mr.  Stephen  Z.  KM. 

July  2. 1996  

180142  B 

Docket  Na  717^. 

•    • 

1996.  Post-Tribune. 

Martager  of  the  Town 
of  SdMretvOe,  833 
West  Unnnin  Higfv- 
way,  Scher-eivMe,  IN 
46375. 

i  ,• 

New  Yortc  Alegwiy 

Town  of  Welsvile 

Mar.  14. 1996.  Mar.  21. 

Mr.  Mkinei  T.  Baklwin. 

Sept  6. 1996  

360036B 

(FEMA  Docket  No. 

1996.  77w  MWbvMIs 

Supervisor  of  ttie 

7174). 

Daily  Reporter. 

Town  of  Welsvile, 

MunUpal  BuMng. 
156  North  Mam 
Street,  WelsvMe,  NY 
14895. 

- 

New  Yortc  Alegmy 

VWaoB  of  Welsvile 

Mar.  14. 1996.  Mar.  21, 

The  Honorable  Susan 

Sept  6,  1996  

360036B 

(FEMA  Docket  No. 

1996.  77>e  WetsvHIe 

C.  Qoetschius.  Mayor 

7174). 

Daily  Reporter. 

of  the  Village  of 
Wensvine,  Munidpei 
Building,  156  North 
Main  Street, 

North  Carofina:  Dtre 

Apr.  2.  1996.  Apr.  9.  1996. 

WeHsvWe,  NY  14895. 
Mr.  Robert  V.  Owens, 

Mar.  26. 1996 

375348  E 

Unmcocporaied  Areas 

(FEMA  Docket  No. 

77ie  Coasto/ Times. 

Ctninnan  of  the  Dare 

7178). 

County  Board  of 
Commissioners,  P.O. 
Box  1000,  Manteo, 
NC  27954. 

- 

Ohto:  Lorain  (FEMA 

CttyofAvon  „ 

Apr.  30. 1996,  May  7, 

The  Honorable  James. 

Apr.  18,  1996 

390348C 

Docket  No.  7186). 

. 

1996,  TTie /Morrwv 
JoumaL 

A.  Smith,  Mayor  of 
the  City  of  Avon, 
36774  Detroit  Road, 
Avon,  OH  44011. 

•..  . 

Olio:  FairlieM  (FB4A 

Unincorporated  Areas 

May  7,  1996,  May  14. 

Mr.  Allan  Reid,  Prea^ 

Apr.  30.  1996  

390158  D 

Docket  No.  7186). 

1996,  £ag(i»-<3az6ae. 

-• 

dent  of  the  FavfieM 
County  Board  o4 
Commissioners,  Fair- 
fieU  County  Court- 

> 

house,  210  East  Main 
Street.  Room  301, 
Lancaster,  OH  43130. 
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State  and  county 

t  ocatiofl 

Dates  and  name  o( 

newspaper  wtwfe 

nottoe  was  put)lished 

Chief  executive 

offk:arof 

community 

Effective  date 
of  modification 

Community 
No. 

Puerto  Rico  (FBMA 
Docket  No.  7178). 

Mar  19  1996.  Mw.  25. 

Ms.  Norma  N.  Burgos- 
Anduiar,  Chainwoman 

SepL  13.  1996  

720000C 

1996,  BMMvoOia. 

of  the  Puerto  Rico, 

Planning  Board, 

Minnas  Station,  P.O. 

Box  41 119,  San 

Juan.  PR  00940- 

^ 

9985. 

Tennessee:  Shetoy 

City  of  Germantown  .... 

May  2.  1996,  May  9, 

The  Honorat)le  Sharon 

Apr.  23,  1996  

470353  E 

(FEMA  Docket  No. 

1996,  Germanlown 

GoWsworthy,  Mayor 

7186). 

♦ , 

N€fWS, 

of  the  City  of  Ger- 
mantown,  1930  South 
Germantown  Road, 
P.O.  Box  38809,  Ger- 
mantown, TN  381 83- 
0609. 

(Catalog  of  Federal  Domestic  Assistance  No. 
83.100.  "Flood  Insurance") 

Dated:  December  10, 1996. 
Craig  S.  Winga, 

Deputy  Associate  Director.  Mitigati<m 
Directorate. 

[FR  Doc.  9fr-32263  Piled  12-18-96;  8:45  am] 
■UJNQCOOKSni 


44CFRPart65  , 

CDodtSlNaFEMA-TlfT]       . 

ChangM  in  Flood  Elevation 
Detenninations 

agency:  Federal  Emergency 
Management  Agmcy,  FEMA. 
action:  Interim  nde. 

summary:  This  interim  rule  lists 
communities  where  modification  of  the 
base  (1%  annual  chance)  flood 
elevations  is  appropriate  because  of  new 
scioitific  or  technical  data.  New  flood 
insurance  premium  rates  will  be 
calculated  from  the  modified  base  flood 
elevations  for  new  buildings  and  their 
contents. 

DATES:  These  modified  base  flood 
elevations  are  currently  in  efiiBCt  on  the 
dates  listed  in  the  table  and  revise  the 
Flood  Insiuance  Rate  Map(s)  (FIRMs)  in 
effect  prior  to  this  determination  for 
each  listed  community. 

From  the  date  of  the  second 
publication  of  these  changes  in  a 
newspaper  of  local  circulation,  any 
person  has  ninety  (90)  days  in  which  to 
request  through  the  community  that  the 
Executive  Associate  Director  reconsider 
the  changes.  The  modified  elevations 
may  be  changed  during  the  90-day 
period. 

AOORESSES:  The  modified  base  flood 
elevations  for  each  community  are 
available  for  inspection  at  the  office  of 
the  Qiief  Executive  Officer  of  each 


community.  Hie  respective  addresses 
are  listed  in  the  following  table. 
FOR  FURTHER  MFORMATION  CONTACT: 
Frederick  H.  Sharrocks.  Jr.,  Chief, 
Hazard  Identification  Branch,  Mitigation 
Directorate,  500  C  Stiwt  SW., 
Washington,  DC  20472,  (202)  646-2796. 
SUPPLEMENTARY  INFORMATION:  The 
modified  base  flood  elevations  are  not 
listed  for  each  commimity  in  this 
interim  rule.  However,  the  address  of 
the  Chief  Executive  Officer  of  the 
community  where  the  modified  base 
flood  elevation  determinations  are 
available  for  inspection  is  provided. 

Any  request  for  reconsideration  must 
be  based  upon  knowledge  of  changed 
conditicms,  or  upon  new  scientific  or 
technical  data. 

The  modifications  are  made  pursuant 
to  section  201  of  the  Flood  Disaster 
Protection  Act  of  1973, 42  U.S.C.  4105, 
and  are  in  accordance  with  the  National 
Flood  Insurance  Act  of  1968,  42  U.S.C 
4001  et  seq.,  and  with  44  CFR  part  65. 

For  rating  purposes,  the  currenUy 
efiiective  community  number  is  shown 
and  must  be  used  for  all  new  policies 
and  renewals. 

The  modified  base  flood  elevations 
are  the  basis  for  the  floodplain 
management  measures  that  the 
community  is  required  to  either  adopt 
or  to  show  evidence  of  being  already  in 
effect  in  order  to  qualify  or  to  remain 
qualified  for  participation  in  the  . 
National  Flood  Insurance  Program. 

These  modified  elevations,  together 
with  the  floodplain  management  criteria 
required  by  44  CFR  60.3,  are  the 
minimum  that  are  required.  Hiey 
should  not  be  construed  to  mean  that 
the  commtmity  must  c:hange  any 
existing  ordinances  that  are  more 
stringent  in  their  floodplain 
management  requirements.  The 
community  may  at  any  time  enact 
stricter  requirements  of  its  own,  or 


pursuant  to  policies  established  by  other 
Federal,  state  or  regional  entities. 

The  changes  in  base  flood  elevations 
are  in  accoidance  with  44  CFR  65.4. 

National  Environmental  Policy  Ad 

This  rule  is  categorically  excluded 
from  the  requirements  of  44  CFR  Part 
10,  Enviromnental  Ccmsideration.  No 
environmental  impact  assessment  has 
been  prepared. 

Regulatory  Flexibility  Act 

The  Executive  Associate  Director, 
Mitigation  Directorate,  cotifies  that  this 
rule  is  exempt  from  the  requirements  of 
the  R^ulatory  FlexibiUty  Act  because 
modified  base  flood  elevations  are 
required  by  the  Flood  Disaster 
Protection  Act  of  1973, 42  U.S.Q  4105. 
and  are  required  to  maintain  conununity 
eligibility  in  the  National  Flood 
Insurance  Program.  No  regulatory 
flexibility  analysis  has  been  prepared. 

Regulatory  Claasificatimi 

This  interim  rule  is  not  a  significant 
regulatory  action  under  the  criteria  of 
section  3(f)  of  Executive  Order  12866  of 
September  30, 1993,  Regulatory 
Planning  and  Review,  58  FR  51735. 

Executive  Order  12612,  Federalism 

This  rule  involves  no  p>olicies  that 
have  federaUsm  implications  imder 
Executive  Order  12612,  Federalism, 
dated  October  26, 1987. 

Executive  Order  12778,  Civil  Jnstke 
Reform 

This  rule  meets  the  applicable 
standards  of  section  2(b)(2)  of  Executive 
Order  12778. 

List  of  Sid>fect8  in  44  CFR  Part  SS 

Flood  insurance,  Floodplains, 
Reporting  and  recordkeeping      " 
requirements.  Accordingly,  44  CFR  part 
65  is  amended  to  read  as  follows: 
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PART66-{AMENDED] 

1.  The  authority  citation  for  part  65 
continues  to  read  as  follows: 


Aalfaarity:  42  U.S.C  4001  st  seq.; 
Raofganization  Plan  hio.  3  of  1978, 3  CFR. 
1978  Comp..  p.  329:  B.0. 12127, 44  FR  19367. 
3  CFR,  1979  Comp.,  p.  376. 


§68.4    [Ainpndad] 

2.  The  tables  published  under  the 
authority  of  §  65.4  are  amended  as 
follows: 


State  and  county 

Location 

Dales  and  name  of  news- 
paper where  notice  was 

community 

Effective  date  of  modi- 
fkation 

Community 
No. 

Cnnneciicut:  Fairfield 

Town  of  Darien  „. 

Sapt.  12,  1996,  Sept  19, 
1996,  Dahen  Nemi-Re- 

Mr.  Hank  Sanders,  First 

Sept  5.  1996  

090005D 

■  ^^^^V  ■      ^^¥      «rvW  W^^m  ■         **■■•■«»*«* 

Selectman  of  ttte  Town 

MMK 

of  Dahen,  2  Renshaw 

* 

Road.  Town  Hal, 
Darisn,  CT  06820. 

llnots.  WH  and 

City  of  NapervHa 

Dec.  13, 1996,  Dec.  20, 

The  Honorobte  A. 

Dec.  5. 1996 

1/U213C 

DuPage  Counties. 

-■' 

1995,  TTwM^wn^ls 
_   Sun. 

George  Pradel,  Mayor 
of  the  City  of 
NtperviNe,  400  South 
Eagle  Street, 
NapervWe.  IL  60540. 

Indtana:  Hendricks  .... 

Uranoorporated  areas 

SepL  19.  1996.  Sept  26, 

1996.  Hendricks  CtKinfy 
•  Fijftt.                ■  ■■  ■ 

Mr.  John  D.  Cahnpitt, 
President  of  the  Horv- 
dricks  County  Board  of 
Commisatoners,  P.O. 
Box  188,  Danvile.  IN 

Dec.  25.  1996 

180415B 

46122. 

Indtana:  Johnson  

Unincorporated  areas 

Sept  16  1996,  Sept.  23. 

Mr.  Alfred  Chaopel. 

Sept.  9. 1996  

180111C 

1996,  Daiiyjouma/. 

Chairman  of  the  John- 

son County  Board  of 

- 

Commissioners.  86 

Wast  Court  Street. 

Courthouse  Amex, 

Frankln.  IN  46131. 

New  Jersey:  MUdto- 

Borough  of  South 

Sapt.  9, 1996,  Sept  16. 

The  Honorable  Thomas 

Mar.  3.  1997 

340280C 

sex. 

River 

1996.  The  Home  News 
A  Tribune. 

J.  Toto.  Mayor  of  the 
Borough  of  South 
River,  64-66  Main 
Street.  South  River,  NJ 
08882. 

-»' 

North  Carolina:  Dur- 

City of  Durham 

Aug.  30,  1996.  Sept.  6. 
1996.  The  HenUSun. 

The  hiorK)rat)le  Sylvia 

Aug.  23,  1996  

370066Q 

ham. 

Kerckhoff.  Mayor  of  the 

City  of  Durtwm.  101 

f 

CKy  Han  Plaza.  Dur- 
ham. NC  27701. 

North  Cwoina:  Dur- 

Unincorporated areas 

Aug.  30.  1996.  Sept.  6, 

Mr.  DavM  F.  Thompson. 

Aug.  22,  1996  

3700856 

ham. 

1996,  The  Heraltf-Sun. 

Durttam  County  Mai>- 
ager,  200  East  Main 
Street,  2d  fkx>r.  Dur- 
ham, NC  27701. 

Ohio:  Summit _... 

City  of  Hudson 

Aua  28,  1996,  Sept.  4, 
^996.  Hudson  Hub. 

The  Horx)reb<e  HarokJ  L 

AuQ.  22.  1996  

390660B 

BayMI,  Mayor  of  the 

r   9^^rmm*    ^v^Bf       ■  ^r^r^^       *•«•■••*•••#• 

City  of  Hudson,  27 

East  Main  Street.  Hud- 
son. OH  44236. 

(Catalog  of  Federal  Domestic  Assistance  No. 
83.100,  "Flood  Insurance.") 
Dated:  December  10. 1996. 
Craig  S.  Wiago. 

Deputy  Associate  Director.  Mitigation 
Directorate. 

(PR  Doc  96-32264  Filed  12-18-96;  8:45  am] 

SaAJNG  COOK  SMS-eS-P 


44  CFR  Part  87 

Final  Flood  Elevation  Determinations 

AQBICY:  Federal  Emergency 
Management  Agency  (FEMA). 
action:  Final  rule. 


summary:  Base  (1%  annual  chance) 
flood  elevations  and  modified  base 
flood  elevations  are  made  final  for  the 
communities  listed  below.  The  base 
flood  elevations  and  modified  base 
flood  elevations  are  the  basis  for  the 
floodplain  management  measures  that 
each  community  is  required  either  to 
adopt  or  to  show  evidence  of  being 
already  in  effect  in  order  to  qualify  or 
remain  qualified  for  participation  in  the 
National  Flood  Instiranoe  Program 
(NFIP). 

EFfECTWB  DATES:  The  date  of  issuance  of 
the  Flood  Insurance  Rate  Map  (FIRM) 
showing  base  flood  elevations  and 
modified  base  flood  elevations  for  each 


community.  This  date  may  be  obtained 
by  contacting  the  office  where  the  maps 
are  available  for  inspection  as  indicated 
on  the  table  below. 

ADDRESSES:  The  final  base  flood 
elevations  for  each  community  are 
available  for  inspection  at  the  office  of 
the  Chief  Executive  Officer  of  each 
community.  The  respective  addresses 
are  listed  in  the  table  below. 

FOR  FURTHER  INFORMATION  CONTACT: 
Frederick  H.  Sharrocks  Jr.,  Chief,  Hazard 
Identification  Branch,  Mitigation 
Directorate,  500  C  Street  SW., 
Washington.  DC  20472,  (202)  646-2796. 
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SUPPLBeiTARY  MF0RMAT10N:  The 
Federal  Emergency  Management  Agency 
(FEMA  or  Agency)  makes  final 
determinations  listed  below  of  base 
flood  elevations  and  modified  base 
flood  elevations  for  each  community 
listed.  The  proposed  base  flood       ^ 
elevations  and  proposed  modified  base 
flood  elevations  were  published  in 
newspapers  of  local  circulation  and  an 
opportunity  for  the  community  or 
individuals  to  appeal  the  proposed 
determinations  to  or  through  the 
community  was  provided  for  a  period  of 
ninety  (90)  days.  The  proposed  base 
flood  elevations  and  proposed  modified 
base  flood  elevations  were' also 
published  in  the  Federal  Register. 

This  final  rule  is  issued  in  accordance 
with  section  110  of  the  Flood  Disaster 
Protection  Act  of  1973, 42  U.S.C.  4104, 
and  44  CFR  part  67.      ^ 

The  Agency  has  developed  criteria  for 
floodplain  management  in  floodprone 
areas  in  accordance  with  44  CFR  part 
60. 

Interested  lessees  and  owners  of  real 
property  are  encouraged  to  review  the 
proof  Flood  Insurance  Study  and  Flood 
Insurance  Rate  Map  available  at  the 
address  cited  below  for  each 
community.  ;" 

The  base  flood  elevations  and 
modified  base  flood  elevations  are  made 
final  in  the  communities  listed  below. 
Elevations  at  selected  locations  in  each 
community  are  shown. 

National  Environmental  Policy  Act 

This  rule  is  categorically  excluded 
from  the  requirements  of  44  CFR  Part 
10,  Environmental  Consideration.  No 
environmental  impact  assessment  has 
been  prepared. 

Regulatory  Flexibility  Act 

The  Executive  Associate  Director, 
Mitigation  Directorate,  certifies  that  this 
rule  is  exempt  from  the  requirements  of 
the  Regulatory  Flexibility  Act  because 
final  or  modified  base  flood  elevations 
are  required  by  the  Flood  Disaster 
Protection  Act  of  1973, 42  U.S.C.  4104, 
and  are  required  to  establish  and 
maintain  community  eligibility  in  the 
National  Flood  Insurance  Program.  No 
regulatory  flexibility  analysis  has  been 
prepared. 

Regulatory  Classification 

This  final  rule  is  not  a  significant 
regulatory  action  under  the  criteria  of 
section  3(f)  of  Executive  Order  12866  of 
September  30, 1993.  Regulatory 
Planning  and  Review,  58  FR  51735. 

Executive  Order  12612,  Federalism 

This  rule  involves  no  policies  that 
have  federalism  impUcaticus  under 


Executive  Order  12612.  Federalism, 
dated  October  26, 1987. 

ExecutiTe  Order  12778,  Chril  Jostice 
Rraonn 

This  rule  meets  the  applicable 
standards  of  section  2(b)(2)  of  Executive 
Order  12778. 

Administrative  practice  and 
procedure,  Flood  insurance,  Reporting 
and  recordkeeping  requirements. 

Accordingly,  44  CFR  part  67  is 
amended  as  follows: 

PART  67— (AMENDED] 

1.  The  authority  citation  for  part  67 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  4001  et  seq.; 
Reorganization  Plan  No.  3  of  1978,  3  CFR, 
1978  Comp.,  p.  329;  E.O.  12127,  44  FR  19367, 
3  CFR,  1979  Comp.,  p.  376. 

S  67.11    [Amended] 

2.  The  tables  published  under  the 
authority  of  §67.11  are  amended  as 
follows: 


iOepthin 

feet  above 

Source  of  floodkig  and  location 

ground. 
•Elevation 

"   in  feet 

(NGVD) 

CONNECTICUT 

Qranby      (toMn).       Hartford 

County  (FEMA  Docket  No. 

71 7«) 

Dismal  Brook: 

Upstream  side  of  East  Street  .. 

•279 

At   the   Massachusetts   State 

txxjodary  — 

•370 

East  Branch  Sabmn  Brook: 

Approximatey  1 ,830  feet  down- 

stream of  Silver  Street  Dam 

•533 

At  State  bour)darv 

•219 

Creamery  Brook: 

Approximatety  2,000  feet  up- 

stream   of    the    cxxifhjence 

with    East    Branch    Salmon 

Brook 

•219 

Approximately    875    feet    up- 

stream   of    Creamery    Hi 

Road 

•252 

Hvngay  Brook: 

At    upstream    skle    of    Kk>tcii 

Road „ 

•202 

Approximately   0.87   mile   up- 

stream of  Quarry  Road 

•230 

BraHey  Brook: 

At       upstream       side       of 

Meadowbrook  Road 

•216 

Approximately    760    feet    up- 

stream of  East  Street 

•278 

West  BrarKh  BracHey  Brook: 

Approximately       1,125      feet 

•226 

Approximately   1,685  feet  up- 

stream of  Stardust  Drive  

•255 

East  Branch  Bradley  Brook: 

At  the  confluence  with  Bradley 

Brook  ...„ ., - 

•217 

Approximately    150    feel    up- 

stream of  East  Street 

•259 

•  Depth  in 

■ 

feet  above 

Source  of  fkxxSng  and  tocaHon 

ground. 
•Bevatton 

inleet 

(NGVD) 

East  Fork  of  East  Branch  Btadhy 

.    Brook 

At  confhjenoe  with  East  Branch 

Bradley  Brook _ 

•243 

Approximatety    170    feet    up- 

stream of  East  Street  .   

•259 

Maps  available  for  inapecHon 

a!  the  Granby  Town  Hall,  15 

*  , 

North  Grant>y  Road,  Granby, 

FLORIDA 

Monroe      County      (unincor- 

poralad  araa^  (FEMA  Dock* 

etNaTieq 

Gulf  of  Mexico: 

Approximately  600  feet  north- 

west of  intersection  of  Ever- 

green   Avenue    and    Ever- 

green Terrace 

•13 

Approximatety  370  feet  norttv- 

west  of  intersection  of  Ever- 

green   Avenue    and    Ever- 

green Terrace 

•11 

Torch  Ramrod  Channel: 

Approximately  700  feet  north 

of      the      intersection      of 

Mariposa        Road        and 

Lesronde        Drive       ak>ng 

Lesronde  Drive „ 

•8 

Approximately  1,000  feet  nortfi 

of      the      intersectwn      of 

Mariposa        Road        and 

Lesronde       Drive       atong 

Lesronde  Drive 

•10 

Maps  available  for  inapeeOon 

at  the  Monroe  County  Growth 

Management    BuikJing,    2798 

Overseas  Highway,  Marathon. 

Ftorida. 

ILUNOIS 

Aurora     (dty).     Kane     and 

DuPage    Countlea    (FEMA 

Docket  Nos.  7149  and  7175^ 

&ackberry  Creek: 

At  Jericho  Road      

•666 

Approxinurtely    0.8    mile    up- 

stream   of    confluence    of 

,  - 

Blackberry  Creek  Tributary  A 

•678 

Blackberry  Creek  Tritmtary  A: 

At  confkience  with  Blackberry 

Creek     

•674 

Approximately    0.4    mile    up- 

stream of  lnd«n  Trail  f^oad 

•674 

Blackberry  Creek  Tributary  H: 

Approximately  0.7  mile  down- 

stream of  Prairie  Street 

•666 

At  Galena  Boulevard  .- 

•673 

Mastadon  Lake: 

Entire    shoreline    within    the 

community  .. . 

•662 

••i     "X.- 


r 
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*Dapttiln 

• 

feel  above 

Source  of  loodng  and  location 

ground. 
'Bevatton 

in  feet 

(NQVD) 

Maps  ■wamDie  lor  ■wpsciion 

■  vw  nanning   Depanmere, 

CMy    HaH.    44    East    Oownar 

Place,  Aurora,  llnois. 

KENTUCKY 

Dawlaae     Oeunty     (unktcor- 

pocaM  araaa)  (FEMA  Oock- 

aC  No.  7109 

Ohto  »v6r 

At  downatraam  county  bound- 

ary   

•384 

ApproKlmateiy  1  mie  upetream 

of  upetraam  corporate  limits 

•385 

PamherCrMlc 

At  ocnluenoe  wNh  Qraen  River 

*386 

At  oonNuerwe  of  Norlti  and 

South  Forte  Panttwr  Creeks 

•382 

PupCnelc 

At  Itw   coniuence   iwHh  ttw 

Ohio  River _ 

•381 

At  downslrewn  aida  of  Stale 

Route  406 

•381 

At  coniuence  with  Persinwnon 

Mch 

•403 

Appraodmetoiy    900    feet    up- 

stream  of   corrfluenoe  wMh 

Persimmon  Ditch 

•403 

Apprcodmateiy    0.3    mie    up- 

stream of  Ewing  Road  

•389 

Downstream     side     of     U.S. 

Route  60 

•403 

Devim  Ditch: 

Approximately    500    feet    up- 

stream of  Wayside  Drive 

•381 

Approximately  1.600  feet  ufh 

stream  of  Audubon  Parkway 

west  entrance  ramp  

•401 

BigDflch: 

At   confluence    with    Parttwr 

Creek 

•392 

At  confluence  of  Carter  Ditch  .. 

•395 

Carter  DUch: 

At  confluence  with  Big  Ditch  .„. 

•385 

At  U.S.  Route  60  Bypass  

•397 

Schem  Ditch: 

At  confluence  with  Carter  Ditch 

•386 

Approo(imata(y   1,500  feet  up- 

- 

stoeam  of  U.S.  Route  60  By- 

paaa 

•388 

Tmnmack  Ditch: 

At  confluence  wNh  Big  Ditch  .„. 

•385 

At  storm  sewer  ouHet 

•385 

GoeU  Ditch: 

At    confluence    with    Panther 

Creek  

•382 

Upstream  side  of  U.S.  Route 

60  Bvoess  _..^„_ 

•386 

Harsh  Ditch: 

Approximately    110    feet    \^>■ 

streem  of  confluence   with 

Horse  Fork  _._. 

•383 

Downstream    side    of    271h 

Steet 

•388 

IfVesf  Tributary  of  Harsh  Ditch: 

At  confluence  wNh  Harsh  Ditch 

•385 

fDaplhin 

» 

feet  above 

ground. 
•Bevaion 

in  feet 

■    ■    ,    ■ 

(NQVD) 

Downstreem    side    of    Aben- 

doned    Ra«ro«l    (outlet   of 

storm  drain) _....„ 

•366 

Horse  Fork: 

•- 

At   confluence    with    Penlher 

Creek . 

•382 

Approodmatefy    0.2    mie    up- 

stream Fairvtew  Road 

•418 

Umamad    Trfbutmy   46   Horaa 

Forte 

At  confluence  with  Horse  Fork 

•412 

Approximately    0.5    mie    up- 

streem  of  confluence  wMh 

Horse  Forte  __ 

•415 

YelowCfBelc 

At  confluence  with  Ohto  River 

•381 

Approximatety    317    feet    up- 

stream of  Denieis  Lane 

•403 

Gmes  Ditch: 

Upetieaffl    side    of    Lyddane 

BrtdgeRoad 

•387 

ApproKimataly    0.3    mla    up- 

strewn  of  U.S.  Route  60 

•413 

MMfi  Fbr*  PtwMhar  Oeefc 

At  the  coniuence  with  Panttwr 

Creek, 

•392 

Downstream    skto    of    Stale 

Route  288 

•392 

Mape  avaHaMe  for  inipedton 

at  the  Daviess  County  Court- 

house.  212   St   Ann   Street, 

<-i  %  - 

Owensboro,  Kentucky. 

MISSISSIPPI 

-. 

Pearl  (dt^  RanMn  County 

'    ■• 

(FEMA  Docket  No.  7187) 

Cormay  Slough  Tributary  2: 

'- 

Approximately    0.1    mie    up- 

.  • 

streem  of  Peerson  Roed  cul- 

vert   

•271 

Approximatety    0.1    mite    up- 

stream of  Lionei  Road 

•284 

Neely  Creels  (Left  Channel): 

Approximately  30  feet  down- 

streem of  North  Biedermen 

Road 

•271 

At  downstream   skto   of  Old 

Brandon  Road 

•282 

Neely  Creek  Tributary  2: 

At  downstream  side  of  North 

, 

Biederman  Road  

•271 

Approximately    1.2   mies   up- 

stream of  Illinois  Central  QuK 

Railroad  .„ 

•280 

Richland  Creak 

Approximately  1,050  feet  up- 

stream of  Old  Pearson  Road 

•284 

Approximately    1.3   mies   up- 

stream   of    confluence    of 

Richland  Creek  Trtxjtary  1  .. 

•288 

Richland  Creek  Tributary  1: 

At  confluence  wNh   RteNand 

Creek _ _.. 

•286 

Approximately  400  feet  down- 

■*■"    -.  * 

stream  of  llnois  Central  Gulf 

Rairoad  . 

•287 

wiiips  avanaoie  ror  wiapeciion 
at  the  Pearl  City  Hal,  Depert- 
ment  of  Convnunity  Devetop- 
ment,  2420  OU  Brandon  Itoad. 
Pearl,  Mississippi. 


NEW  YORK 


BayvMe     (vMage), 
County  (FEMA  Docket  No. 
7178) 

Mff  Neck  Craak/Oystar  Bay  Har- 
bor 

Approximetely  600  feet  norltv 
east  of  Bayville  Bridge  en- 
ters community 

Mape  avellaMe  for  Inapeetlon 
at  the  Vilage  Hail.  34  School 
Street,  BayviUe,  New  Yortt. 


Canandaigua  (lowm),  Omarto' 
County  (FBNA  Docket  No. 
7187) 

Lafca  CanandU{0ua: 

Approximately  200  feet  east  of 
intersection  of  Crtib  and 
West  Lake  Roads 

Approximateiy  1,800  feet  east 
of  ttie  intersectk)n  of  Coy 

and  West  Lake  Roads  

Mud  Creek: 

Approximately  2,000  feet 
downstream  of  downstream 
corporate  limits 

Approximatety  200  feet  up- 
stream of  upstream  cor- 
porate limits 

Maps  avaiialito  for  Inspection 

at  ttie  Town  of  Canandaigiia 

Planning     Department,     5440 

Route     5     and     20     West. 

Canarxlaigua,  New  York. 


Cedertiuret  (vtllegeK 
County  (FEMA  Docket  No. 
7179) 

Head  of  Bay /Mans  Creek: 
Intersection   of   Oxford    Road 
and  Arlington  Place 

Mape  availaMe  for  kiapeetton 
at  the  Vlage  Hal.  200 
Cedarhurst,  Cederhurst,  New 
Yoric 


Eaet  Rockeway  (village,  i4as- 
aau  County  (FEMA  Docket 
No.  7179) 

MU  River 
At  intersectk>n  of  Rhame  Ave- 
nue and  Althouse  Avenue .... 
At  intersectkin  of  WHHamson 

Street  and  6th  Avenue 

Mape  avallaMe  for  taiapectlon 
at  the  East  Rockaway  Vilage 
Hei,  376  AUerttc  Avenue,  East 
F^ockaway,  New  Yorte 


iDep8iin 

faet  above 

ground. 

•Bevatkxi 


inl 
(NOVO) 


•15 


•683 

•708 


•8 


•7 
•7 
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Source  of  flooding  and  location 


Ehnira  fdty),  CtMmung  County 
(FSMA  Dociwt  Na  7190) 

Ncfwtown  On96fc 
Afjproximately  100  feet  down- 
stream of  East  Water  Street 
Approximatefy    680    feet    up- 
stream of   confluerKX   wNh 

Diven  Creek  

IntBrior  PonOng  Ana: 
Approximatety  50  feet  south  of 
the  intersection  of  Judson 
Street  and  East  Water  Street 
Approximately  400  feet  nortti 
of  the  intersection  of  Harriet 
Street    and    East    Church 

Street 

McCam'S  Tribula/y: 
At  its  confluence  wNh  Diven 

Creek 

Approximately    325   feet    up- 
stream of  its  confkjence  with 
mvBfi  ^^^Bcn  ■»•■»*•——•———■**— 
Map*  availabie  for  Inapeetien 
at  the  Elmira  City  HaU,  Engi- 
neering Department,  317  East 
Church    Street.    Elmira.    New 
York. 


fDeplhIn 

feetatxive 

ground. 

*Elevatk)n 

in  feet 

(MGVD) 


Fraeport     (vNlege), 
County  (FEMA  Docket  No. 
7179) 

AUanOc  Ocear^Baldwin  Bay: 
Approximately  200  feet  west  of 
inlersectton  of  Suftolc  Street 
and  South  Long  Beach  Ave- 

rMje 

BakMnBay: 
Approxirnateiy  150  feet  south 
of  intersecten  of  Morris  Ave- 
nue and  Meister  Boulevard  .. 
Hudson  Bay: 
Approximatety      1,750      feet 
southeast  of  intersectkxi  of 
Anchorage  Way  and  South 
Grove  Avenue 

Mape  avallat)le  for  Inspection 
at  the  Freeport  Vilage  BuMwig 
Departonent.  46  l^orlh  Ocean 
Avenue.  Freeport,  New  York. 


Qieat  Neck  (vtHag*).  Nassau 
County  (FEMA  Docket  Na 
7179) 

Manhasset  Bay: 
Approximately  200  feet  south- 
east of  the  intersectton  of 
East  Shore  Road  and  Vista 

Hi  Road 

Maps  availabie  for  kispection 
at  the  Greet  Neck  Village  Hal. 
61  B^fot  HW  Road,  Great 
Neck.  New  York. 


*848 
•861 

*849 


*849 


•881 


*861 


•14 


Source  of  floodkig  and  kxatnn 

«Deplhin 

feet  above 

ground. 

•Eievatk)n 

in  feet 

(NGVD) 

Great   Neck    PIsis    (villao^, 

Nassau      County      (FEMA 

Docket  No.  7179) 
RusseMs  Creek 

Approximatety       1.640      feet 
downstream  of  Clent  Road  .. 

At  Oent  Road 

MafM  avaliaMs  for  Inspsction 

at  the  Vritage  HaH,  Buiking  De- 

pertment,   2  Qussack   Plaza. 

Great  Neck.  New  York. 

•63 
•75 

Qouvemeur  (vlilage),  8L  Law* 
fence  County  ^MA  Dodi- 
et  No.  7187) 

Oswegatchie  Riven 

At  corporate  limits 

Approximately  0.74  mile  up- 
stream of  State  Route  58 

Maps  svsilabie  for  Inspection 

at  the  Village  Clerk's  Othoe. 

Gouvemeur  Municipal  BuiMkig. 

33  CHnton  Street,  Gouvemeur. 

New  York. 


(town). 
County  (FEMA  Docket  No. 
7179) 

Head  of  Bay: 
Approximatety  250  feet  west  of 
intersectnn  of  West  Avenue 

and  Baker  Avenue  ~. 

HewMT  BayfMacy  Channel: 
Approximately  700  feet  east  of 
intersectton  of  Elinor  Road 

*8  and  Cedar  Avenue 

Brosewere  Bay: 

Approximately  500  feet  south 

of  intersectk)n  of  Woodmere 

*8  Boulevard  and  Hickory  Road 

Valtoy  Steam: 

Approximately  300  feet  west  of 

the  intersectmn  of  Mil  Roed 

and  Sidney  Place  .... 

Approximatety  50  feet  south  of 
West  Boulevard  extended  .~. 
£8Sf  Rockaway  Inlet 

Approximately  200  feet  west  of 
intersectk)n   of   Bay   Bouie- 

vard  and  Granada  Street 

AKantic  Ocean.- 

Approximateiy  500  feet  south 
of  Makxie  Avenue  extended 

At  intersectk)n  of  Bay  Boule- 
vard and  Bermuda  Street  — 

Approximately  550  feet  south 
of  intersection  of  Ocean 
Boulevard  arxf  Wayne  Ave- 

iiUB    •■•■■•>•■••■•••■>••■■••••••••••••••••■■ 

Reynolds  Channet 
Approximatety  1,200  feet  north 
from   intersection  of  Yates 
Avenue   and   West   Beach 


•395 
•411 


•8 


Source  of  floodng  and  kxatton 


Approximately  500  feet  north 
of  Bay  Boulevard  and  Al- 
bany Boulevard 

Freeport  Creek: 
Approximately      1,000      feet 
southeast    of   ttie   end   of 
South  Main  Street 

Mape  avail8t)ie  for  Inapection 
at  ttw  Engineering  Depertment. 
350  Front  Street.  Hempstead. 
New  York; 


Hswistt  Bay  Park  (vUlsg^ 
Nasssu  County  (FEMA 
DockMNa7179) 

Hewlett  Bay:  Macy  Channel: 
At  intersectton  of  Everett  Ave- 
nue and  Seawarte  Drive  — 
Approximatety  650  feet  east  of 
intersection  of  Piermont  Ave- 
nue and  Veeder  Drive 

Maps  avaitabte  for  Inspection 
at  ths  Vlage  Hall,  30  Piemion 
Avenue,  Hewlett.  New  York. 


«Deplhin 
feet  above 

ground. 

•Bevatkm 

in  feet 

(NGVD) 


Henviett  HartMr  (vMage).  Naa- 
aau  County  (FEIMA  Dockst 
No.  7179) 

Hewlett  Bay:  Thixton  Creek 
Approxitnatety  500  feet  soultv 
east  of  intersectk>n  of  Hartxir 

Road  and  Thixton  Drive 

Hewlett  Bay:  Macy  Channet 
Intersection  of  Everett  Avenue 

and  Seawane  Drive 

Maps  svailaMe  for  Inspsction 
at  the  Hewlett  Hartxv  Village 
Hail,  449  Pepperidge  Roed. 
Hewtett  Hartxx,  New  York. 


•7 
•7 


•8  Hewlatt  Neck  (vWage),  Nasssu 
County  (FEMA  Docket  Na 
7179) 

firosewere  Bay:  Georges  Creek 
*10       Approximately  600  feet  south- 
east of  the  intocsectkxi  of 
Do^iin    Drive    and   Cudis 

*«  Road - -... 

Apjarammatoiy  50  feet  east  of 

Adams  Cane  cul-dfr^ac 

He¥¥Mt  Bay:  Georges  Creek 

*10       Approximatety  300  feet  east  of 

intersectkxi  of  Hewtett  Neck 

Road  and  Dolphin  Lane  — 

*^^    Mape  avaiiabie  for  Inapecllon 

at  the  ViBage  Hal.  30  Pieiniont 

*^0       Avenue,  Hewlett.  New  Yortc 


islsnd  Park  (vMags).  Nassau 
MS       County  (FEMA  Dodtst  No. 
7179) 

Wreck  Lead  Chemel: 
Approxknataly  500  feet  sou»»- 
west  of  intersectton  of  RSI- 
'S rood  Place  and  BrUge  Plaza 


•9 
•7 


•7 
•7 
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«Oeplhin 

Source  of  loodnO  and  location 

faatatwve 

ground. 
'Sevatton 

in  feet 

(NQVD) 

Hog  Isl^td  Ctmnneh 

f^pptaxknaMi  475  feel  norttt 

of    intoraection    of    Mand 

Partcway     and     Sheftx>me 

Place ....- 

•8 

I^KM    aw^Mlto    for    iRMMCtton 

at  the  Village  HaH.  127  Long 

Beacfi  Road,  Island  Park,  ^4ew 

Yoifc. 

LaMfranoe    (vWaga),    Nasaau 

Coan^  (FEMA  Dockat  No. 

nm 

Broemiore  Bay: 

Afjproxinieialy  1,000  feet  south 

of  ttie  intersection  of  Burton 

Lane  and  Atxo  Lane  .„ „ 

1 

AfvratdmaMy      1.000      feet 

southeast  from  intersection 

■» 

of  Burton  Lane  and  Afcro 

Lane  

•9 

firoad  Cht/met 

Approxinwteiy       1,000      teet 

southeast  of  confluence  wUh 

Post  Lead 

•9 

ApproKimatety  2S0  feet  soUh- 

eait  korn  2nd  Street  ex- 

tended   

•10 

OamMarOeafc: 

• 

jntersedion    of   North    Street 

and  Monroe  Saeet 

•7 

Afipnadmatoly  1.000  teet  south 

of  Mersedion  of  Rode  Hai 

Road  and  NasBnu  Expreae- 

way 

•10 

^^^■^A    ^■e^dft^A^A    tnw    tefeMff^^tfa#bMa 

^ 

at  the  Lawrence  VMage  Buld- 

Ing  Depertment.   196  Cenbal 

Avenue.  Lawrence,  New  York. 

Long    Beach    (dty),   Naaaau 

County  (FEMA  Dodtat  No. 

717«» 

AHwiCic  Ocean; 

, 

Approxitnatety  850  feet  south- 

east al  ttie  intersecSon  of 

East   Broadway   and   Roo- 

sevelt Boulevard ............. 

•15 

ReynoUa  Channet 

Approximately  500  fsel  north 

01      lrHBf96Cu0n      Oi      UnOBI 

Boutovard    and    West    Bay 

Drive 

•8 

Mapa  avaaaMa  for  inspection 

at  the  City  Hal.  1  West  Ches- 

ter Street,  Long  Beach,  New 

York. 

^^^M^nM      IvMm^iI       M^^^mi 

County  <FEMA  Oocliet  No. 

mvt 

MbftoOee*: 

At  IMotley  Street 

*24 

Approximalely    220    feet    up- 

saeam  of  Frankin  Avertua  -^ 

•30 

*Depttiin 

feet  above 

Source  Of  loodkig  and  kxatton 

ground, 
•aevatkm 

in  feet 

(NGVD) 

Mape  aval  table  for  Inspection 

.    .    ■■ 

at  the  Village  Han.  99  Church 

vl 

Street,  MaJveme,  New  Yorie 

'"-'" '. 

Maaaapec|ue    Park    (vWaga), 

■      . 

Naaaau      County      (FEMA 

!u     /.  _ 

Dodtat  No.  7179) 

.,    ...    --^ 

Atfanfic    Oceaa-    South    Oyster 

-■• 

Bay: 

•■■   ;■ 

Approximately  350  feet  south 

, 

of  the  intersedkxi  of  Skytaik 

Road  and  Whitewood  Drive 

•9 

Approximately  125  feet  south- 

west of  the  intersection  of 

KneU  Drtve  and  Harbor  Lane 

•*. 

East 

•8 

Maasapequa  Cnak 

Approximately  250  feet  down- 

* 

stream   of   Soirthem   Stale 

'     -• 

Parlcway  .   .. 

•38 

At  Ctaik  Street 

•18 

■■pa  ■vsnHiw  ror  inspecuon 

at  the  \mas^  Hai,  151  Front 

Street.  Maasapoqua  Park,  New 

York. 

' 

eau  County  (FEMA  Dockat 

Na7179) 

Um  Neck  Bay: 

■\' 

Approximately  200  feet  south- 

west of  the  intersedkxi  of 

Shoreciff  Place  and  Baysida 

Road - 

•13 

Approximately  400  feet  norttv 

west     of     intersection     of 

Woodtend        Ptace       and 

Bayview  Avenue 

•13 

Manhassef  Ba^: 

Approxim^aly  175  feet  west  of 

West     Shore     Drive     and 

•16 

AusseXs  C^eelir: 

ApproxJmateiy    700    feet    up- 

stream of  Metxxjme  Road  .. 

•115 

Mape  available  tor  Inspection 

* 

at  the  North  Hempstead  Town 

HaM,    220    Ptandome    Road. 

Al 

Manhasset.  New  York. 

Oyalar   Bay   (toarn),   Naaaau 

,1    :% 

County  (FEMA  Docket  Na 

■    - 

7179) 

•-/ 

Hempstead  Hart)or 

> 

Approximately  100  feet  west  of 

the  intersectk)n  of  Gtenwood 

Road  and  Shore  Roed 

•18 

AHwiec    Oceart-    South    Oyster 

Bay: 

Approximately  525  feet  west  of 

■«■ 

the   intersectkxi  of  Atwater 

Place  and  West  Shore  Drive 

•9 

Approximately  250  feet  south- 

east of  tfw  intersedxxi  of 

Sunset  Boulevard  and  Bay 

Drive 

•8 

Source  of  lk>odbig  and  location 


Seav«r  Lafca; 
Approximately  950  feet  nortfv 
east  of  Kentuck  Lane 

Mape  availabte  for  Inapecdon 

at  the  Oyster  Bay  Town  De- 
partment of  Planning  aixl  De- 
vetopment,  74  Audry  Avenue, 
Oyster  Bay.  New  York. 


(vHiaga). 
County  (FEMA  Docket  No. 
7179) 

Man/iassef  Bay: 
Approximately  600  feet  west  of 
intersectkxi  of  Shoreview 
Lane  and  Ptandome  Road  .„ 
Approximately  750  feet  west  of 
intersectkxi  of  Shoreview 
Lane  arxj  Ptandome  Road  ... 

Maps  availat>le  for  InapectkMi 

at  the  Ptandome  Viltage  Hal, 
65  South  Drive.  Ptandome. 
New  York. 


Helghta    (v«age). 
County      (FEMA 
Docket  No.  7179) 

Atenhassef  Bay: 

Approximateiy  100  feet  west  of 
the  waterway  and  Sfiore 
Drive  at  the  intersectkxi  of 
Shore  Drive  and  The 
Beadiway 

At  norttiem  corporate  limits  ap- 
proximately 500  feet  west  of 
intersectkxi  of  The 
Beadiway  arxl  Sfwre  Drive 

Mape  avaitet>te  for  Inapection 

at  the  Plandome  Heights  Vil- 
lage Ofnce,  34  Grandview  Cir- 
de,  Manhasset,  New  York. 


(vNlage). 
County      (FEMA 
Dockat  No.  717^ 

Manhassef  Say: 
Approximately  750  feet  west  of 
intersectkxi    of    Lake    and 
Bayview  Roads  >... 

■■pa  avauaow  lor  aiapecaon 

at  the  Plandome  Manor  VOage 
Hal,  1526  North  Plandome 
Road.  Piandome  Marxx.  New 
York. 


«Deplhin 

feet  above 

ground. 

•Elevatkxi 

in  feet 

(NQVD) 


Centie     (vWege). 
County      (FEMA 
Docket  No.  7179) 

Approximately  360  feet  west  of 
intersectkxi  of  River  Avenue 
and  Demolt  Ptace  


•12 


•14 


•16 


•14 


•16 


•18 
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-f  Depth  in 

feetat)Ove 

Source  o(  (loo(Sng  and  location 

ground. 
'Elevation 

in  feet 

(NQVD) 

M^M  awaMito  for  Inapoctlon 

.'-- 

at  the  RockviHe  Centre  VMage 

Engineer's  Office,  110  Maple 

Avenue,  Rockvile  Centre. 

Sanda  Point  (vWage).  Naaaau 

County  (PEMA  Doekal  Na 

7179» 

Sandspoint/Hempstead  Habor. 

Approximateiy  800  feet  east  c( 

mtersecnon  w  rianxx  hocki 

and  Todd  Drive  

•10 

ItaM  avalMile  for  inaiMCtton 

at  ttte  Sands  Point  ViNage  Hal, 

TDMs  \Jt»,  Port  Wastiintion, 

NmvYoffc. 

ThomaBlon  (vWage),  Naaaau 

County  (FEMA  Doofcet  Na 

717») 

Mantassatfiay: 

Approximatety  500  feet  north- 

east of.  Colonial  Road  and 

East  Shore  Ftoad _..... 

•16 

Rus^Ks  Creek: 

At  Clent  Road  ~ 

•74 

Approximately  0.15  mie   up- 

stream of  Ctent  Road  ........... 

*92 

■mpa  avaaeoie  ivr  nepwaiin 

at  the  Thomaston  Village  Hal, 

100  East  Shore  Road,  Great 

Neck.  New  YortL 

VaNay  Sliaani  (vMaga),  Na^ 

aau  County  (FEMA  Docfcet 

No.7179) 

MansOeek: 

Approximately  120  feet  north- 

east of  the  intersection  of 

Hungry    Harbor    Road    and 

Rosedale  Road  

•8 

Mipa  available  for  Inspection 

at  the  VaMey  Stream  Village 

Hal,  123  South  Central  Ave- 

nue, Valey  Stream,  New  York. 

Windham      (town).      Qraana 

County  (FEMA  Docket  Noa. 

7112  and  7187) 

8a(8viaK«ff.' 

Approximately    1.6   miles   up- 

stream of  County  Route  56  .. 

•2,345 

At  downstream  corporate  limits 

•1,466 

M«M  aii^MilM  for  InMMctkMt 

at  the  Windham  Town  Hal, 

Route  296,  Hensonvile.  New 

York. 

Wooditiurjh  (vWage).  Naaaau 

County  (FEMA  Docket  Na 

7179) 

IVoodmera  C/Mvme/: 

At    intersection    of    Meadow 

Drive  md  Channel  Road  .„.. 

•7 

fDepthm 

feet  above 

Source  Of  fkxxfng  and  tocatkm 

ground. 
'Bevatkxi 

♦  • 

mfeet 

(NQVD) 

'.  Ajpproximatety  500  feet  south 

of   intersectkxi  of  Channel 

Road  and  Meadow  Drive  

•7 

Srosewera  Say: 

Approximately  450  feet  south- 

east of  intersection  of  Bay 

Drive  and  Hickory  Road 

*9 

Mafw  avaiial)ie  for  In  spec  Bon 

at    the    Woodstxjrs^    Vlage 

Hal,    30    Piermont    Avenue. 

Howtett,  N6W  YorK. 

PENN8YLVANU 

York      Sprlnga      (IXNrough). 

Advna      County      (FEMA 

Docket  Na  7172) 

Garaherntin: 

•585 

At  corporate  limits  — 

Approximately    65    feet    up- 

stream   of    Business    U.S. 

Route  15 

•587 

Tributary  1: 

Approximately  440  feet  down- 

stream of  Latimore  Street  .... 

•508 

Approxxnately    320    feet    up- 

stream of  Latimore  Street  .... 

•606 

Tributary  2: 

At  confluence  with  TrtMtary  1 

•806 

At  corporate  limits _ 

•639 

Mapa  available  for  hwpectlon 

at  the  York  Springs  Borough 

Offtee,  311  Main  Street,  York 

Springs,  Pennsylvania 

(Catalog  of  Federal  Domestic  Assistance  No. 
83.100,  "Flood  Insurance") 

Dated:  December  10, 1996. 
Qraig  S.  Wingo, 

Deputy  Associate  Diiecttx,  Hitigation 
Directorate. 
(PR  Doc.  96-32262  Filed  12-18-96;  8:45  am) 

I  OOOC  SMS-Ot-P 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Parts  1, 20, 51  and  90 

[CC  Docker  Na  98-88.  CC  Docket  Na  86- 
186.  ON  Docket  Na  98-2S2;  FCC  98-478] 

ImplenfMntation  of  the  Local 
Competition  Provisions  in  the 
Telecommunications  Act  of  1906; 
Interconnection  Between  Local 
Exchange  Carriers  and  Commercial 
Mobile  Radio  Service  Providers; 
Implementation  of  Sections  3(n)  and 
332  of  the  Communications  Act 

.  AGENCY:  Federal  (Communications 
Commission. 


ACTKM:  Final  rule;  Petition  for 
reconsideration. 

SUMMARY:  This  document  summarizes 
the  Reconsideration  released  December 
13, 1996  which  clarifies  the  statutory 
requirements  of  tlie 
Telecommunications  Act  of  1996  (the 
1998  Act)  as  it  pertains  to  incumlwnt 
local  exchange  carrier's  (LEG)  provision 
of  access  for  requesting 
telecommunications  carriers  to 
Operations  Support  Systems  (OSS) 
functions.  The  intended  effect  is  to 
clarify  the  CcMnmission's  rules 
published  August  29, 1996  (BlFR 
45476)  regarding  the  provision  of  access 
to  OSS  functions. 

EFFECTIVE  DATE:  This  clarification  is 
efiective  December  19, 1996. 
FOR  FURTHER  INFORMATION  CONTACT:  Lisa 
Gelb,  Attorney,  Common  Carrier 
Bureau,  Policy  and  Planning  Divisi(Hi, 
(202)  418-1580. 

SUPPLBMBirARY  INFORMATKM:  This  is  a 
summary  of  the  Commission's  Second 
Order  on  Reconsideration  adopted 
December  13, 1996  and  released 
December  13, 1996.  The  full  text  of  this 
Order  is  available  for  inspection  and 
copying  during  normal  business  hours 
in  the  FCC  Reference  Center  (Room 
239),  1919  M  St.,  NW.,  Washington,  DC 
The  complete  text  may  also  be  obtained 
through  the  World  Wide  W^  at  hXtpJ 
/www.fccgov/Bureaus/Common 
Carri«'/Qtder8/fcc96476.wp,  or  may  be 
purchased  from  the  Commission's  copy 
contractor.  International  Transcription 
Service,  Inc.,  (202)  857-3800,  2100  M 
St..  NW..  Suite  140.  Washington,  DC 
20037. 

Kegnlatory  Flexibility  AnalysiB 

There  are  no  new  rules  or 
modifications  to  existing  rules  are 
adopted  in  this  Order. 

Paperwork  Reduction  Act 

There  are  no  new  or  modified 
collections  of  information  required  by 
this  Order. 

Synopeia  of  Second  Order  on 
Reconsideration 

1.  In  this  Order,  we  address  two 
petitionsfor  reconsideration  of  the  First 
Report  and  Order  in  this  proceeding 
that  question  the  Commission's  rule 
concerning  the  obligation  of  incumbent 
local  exchange  carriers  (LECs)  to 
provide  access  to  their  operational 
support  systems  (OSS)  functions  by 
January  1, 1997.  See  Implementation  of 
the  Local  Competition  Provisions  of  the 
Telecommunications  Act  of  1996,  CC 
Docliiet  No.  96-98,  First  Report  and 
Order,  FCC  96-325  (released  August  8, 
1996),  61  FR  45476  (August  29, 1996) 
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[First  Rapott  and  Oder),  Order  on 
Raconsideratian,  11  FCC  Red  13042 
(1996)  [First  Reconsidvation],  further 
ream,  pending,  pet.  for  review  pending 
sub  nom.  and  partial  stay  granted,  Iowa 
Utilities  Board  y.  FCC.  No.  96-3221  and 
cxuuolidsted  cases  (8th  Circuit  filed 
September  6, 1996),  partial  stay  lifted  in 
part,  Iowa  Utilities  Board  v.  FCC,  No. 
96-3321  and  consolidated  cases,  1996 
WL  589284  (8th  Circuit  October  15, 
1996).  Because  these  petitions  raise 
issues  that  are  particiilarly  time 
sensitive,  we  address  them  in  this  order. 
We  wUl  address  petitions  for 
raconsideratimi  of  other  aspects  of  our 
August  8, 1996  Order,  including  other 
issues  relating  to  access  to  OSS 
functions,  in  the  future. 

2.  In  the  First  Report  and  Order,  the 
Commission  concluded  that  an 
incumbent  LEC  is  required  to  provide 
access  to  OSS  functions  pursuant  to  its 
obligation  to  offer  access  to  unbundled 
network  elements  imder  section 
251(c)(3)  as  well  as  its  obligation  to 
furnish  access  on  a  nondiscriminatory 
basis  to  all  unbundled  network  elements 
and  services  made  available  for  resale, 
under  section  251(c)(3)  and  (c)(4).  In 
this  Second  Order  on  Reconsideration, 
we  decline  to  extend  the  January  1, 1997 
date  established  in  the  First  Repot  and 
Order.  In  the  First  Report  and  Order,  we 
based  our  determination  that  incumbent 
LECs  must  provide  access  to  OSS 
functions  on  two  distinct  requirements 
in  section  251(c).  First,  undcff  section 
251(c)(3),  for  purposes  of  providing 
access  to  OSS  functions  as  a  network 
element,  an  inciunbent  must  be  able  to 
provide,  upon  request,  access  to  OSS 
functions  piusuant  to  an 
implementation  schedule  developed 
through  negotiation  or  aifoitration. 
Second,  under  section  251(cK3)  and 
(c)(4),  in  order  to  comply  with  the 
requirement  to  provide 
nondiscriminatory  access  to  imbundled 
elements  and  services  for  resale, 
incumbent  LECs  also  are  required,  by 
January  1, 1997,  to  offer 
niHidiscriminatory  access  to  OSS 
functions.  If  an  inciunbent  uses 
electronic  interfaces  for  its  own  internal 
pmposes,  or  offers  access  to  electronic 
interfaces  to  its  customers  or  other 
carriers,  the  incumbent  must  offer  at 
least  equivalent  access  to  requesting 
telecommunications  carriers. 

3.  Section  251(c)(3)  of  the 
Communications  Act  of  1934,  as  added 
by  the  Telecommunications  Act  of  1996, 
requires  incumbent  LECs  "to  provide,  to 
any  requesting  telecommunications 
carriers  for  the  provision  of  a 
telecommunications  service, 
nondiscriminatory  access  to  network 
elements  on  an  unbundled  basis  at  any 


techninrily  fisasible  point  on  rates, 
terms,  and  conditions  that  are  just, 
reasonable,  and  ncmdiscriminatory." 
The  Commission  was  charged  wim 
identifying  networic  elements  and 
deteimdning  whether  it  is  technically 
fisasible  for  incumbent  L£Cs  to  provide 
access  to  such  elements  on  an 
unbundled  basis.  The  Commissfon 
idmtified  OSS  functions  as  a  networiiL 
element,  and  determined  that  it  is 
technically  fsasible  for  incumbent  LECs 
to  provide  access  to  OSS  functions  for 
unbundling  and  resale.  The  Conunission 
defined  OSS  functions  as  consisting  of 
pre-ordering,  ordering,  provisioning, 
maintenance  and  repair,  and  billing. 
First  Report  and  Order  at  paragraph  523 
n.1273.  See  also  47  CFR  51.319.  This 
determination  reflects  the  Commission's 
conclusion  that  access  to  OSS  functions 
is  necessary  for  meaningful  competition, 
and  that  failing  to  provide  such  access 
would  impair  the  ability  of  requesting 
telecommunications  carriera  to  provide 
competitive  service. 

4.  In  the  First  Report  and  Order,  we 
concluded  that  obligations  imposed  by 
section  251(c)(3)  to  provide  access  to 
unbxmdled  network  elements  require 
the  incumbent  LEC  to  make 
modifications  to  the  extent  necessary  to 
accommodate  a  request  from  a 
telecommunications  carriw.  In  the  case 
of  access  to  OSS  functions,  we 
recognized  that,  "although  technically 
feasible,  providing  nondiscriminatory 
access  to  operations  support  systems 
functions  may  reqiiire  some 
modifications  to  existing  systems 
necessary  to  accommodate  such  access 
by  competing  providers."  For  example, 
incumlwnt  LECs  may  need  to  decide 
upon  interface  design  specifications  and 
modify  and  test  software. 

5.  We  further  concluded  in  the  First 
Report  and  Order,  based  on  the  record, 
that  January  1, 1997  was  a  recwonable 
date  by  which  most,  if  not  all. 
incumbent  LECs  could  provide  access  to 
OSS  functions.  We  concluded  that: 

in  order  to  comply  fully  with  section 
251(c)(3)  an  incumbent  LEC  must  provide, 
upon  request,  nondiscriminatory  sccess  to 
operations  support  systems  functions  for  pre- 
ordering,  ordering,  provisioning, 
maintenance  and  repair,  and  billing  of 
unbundled  network  elements  under  section 
251(c)(3)  and  resold  services  under  section 
251(c)(4).  Incumbent  LECs  that  currently  do 
not  comply  with  this  requirement  of  section 
251(c)(3)  must  do  so  as  expeditiously  as 
possible,  but  in  any  event  no  later  than 
January  1, 1997. 

The  Commission  foimd  it  "reasonable 
to  expect  that  by  January  1, 1997,  new 
entrants  will  be  able  to  compete  for  end 
user  customers  by  obtaining 
nondiscriminatory  access  to  operations 


support  systems  functions."  Thus, 
under  our  rules,  incumbent  LECs  must 
have  made  modifications  to  their  OSS 
necessary  to  jnovide  access  to  OSS 
functions  by  January  1, 1997. 

6.  In  order  to  comply  with  its 
obligation  to  offer  access  to  OSS 
functions  as  an  tmbundled  networic 
element  by  January  1. 1997,  an 
incumbent  LEC  must,  at  a  minimum, 
establish  and  make  known  to  requesting 
carriera  the  interface  design 
specifications  that  the  incumbent  LEC 
will  use  to  provide  access  to  OSS 
functions.  Information  regarding 
interface  design  specifications  is  critical 
to  enable  competing  carriera  to  modify 
their  existing  systems  and  procedures  or 
develop  new  systems  to  use  these 
interfaces  to  obtain  access  to  the 
inciunbent  LECs  OSS  functions.  For 
example,  if  an  incumbent  LEC  adopted 
the  Electronic  Data  Interchange  (EDI) 
standard  to  provide  access  to  some  or  all 
of  its  OSS  functions,  it  would  need  to 
provide  sufficiently  detailed 
information  regarding  its  use  of  this 
standard  so  that  requesting  carriera 
would  be  able  to  develop  and  maintain 
their  own  systems  and  procedures  to 
make  effective  use  of  this  standard.  As 
with  all  other  networii  elements,  the 
obligation  arises  only  if  a 
telecommunications  carrier  has  made  a 
request  for  access  to  OSS  functions 
purauant  to  section  251(c)(3),  and  the 
actual  provision  of  access  to  OSS 
functions  by  an  incumbent  LEC  must  be 
governed  by  an  Implementation 
schedule  established  through 
negotiation  or  arbitration. 

7.  The  issue  of  nondiscrimination 
under  several  provisions  of  sections  251 
(c)(3)  and  (c)(4)  is  independent  of  the 
issue  of  access  to  unbundled  network 
elements  under  section  251(c)(3).  We 
concluded  in  the  First  Report  and  Order 
that  section  251  estabUshes  a  separate 
basis  for  requiring  incumbent  LECs  to 
provide  access  to  their  OSS  functions. 
Specifically,  we  found  that  the 
obligation  to  offer  access  to  OSS 
functions  was  an  essential  component  of 
an  incumbent  LECs  duty  to  offer 
nondiscriminatory  access  to  all  network 
elements  under  section  251(c)(3),  and  to 
provide  sendees  for  resale  without 
conditions  or  limitations  that  are 
unreasonable  m  discriminatory  under 
section  251(c)(4).  We  observed  that  the 
"just,  reasonable  and 
nondiscriminatory"  standard  of  section 
251(c)(3)  requires  incumbent  LECs  to 
provide  networic  elements  on  terms  and 
conditions  that  "provide  an  efficient 
competitor  with  a  meaningful 
opportunity  to  compete."  Incumbent 
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LECs  must  offer  networic  elements  on 
terms  and  conditions  equally  to  all 
requesting  carriers,  and,  where 
applicable,  those  terms  and  conditions 
must  be  equal  to  the  terms  and 
conditions  on  which  an  incumbent  LEG 
provisions  such  elements  to  itself  or  its 
customers.  Therefore,  we  held  that  the 
duty  to  provide  nondiscriminatory 
access  imposed  by  section  251(c)(3)  and 
the  duty  to  provide  resale  services 
under  nondiscriminatory  conditions 
imposed  by  section  251(c)(4)  mandates 
equivalent  access  to  OSS  fiinctions  that 
an  incumbent  uses  for  its  own  intwnal 
purposes  or  offers  to  its  customers  or 
other  carriers.  By  January  1, 1997,  to  the 
extent  that  an  inctunbent  LEG  provides 
electronic  pre-ordering,  ordering, 
provisioning,  maintenance  and  repair, 
or  billing  to  itself,  its  customers,  or 
otbsr  carriers,  the  incumbent  LEG  must 
provide  at  least  equivalent  electronic 
access  to  requesting  carriers  in  the 
provision  of  unbundled  network 
elements  or  services  for  resale  that  it  is 
obligated  to  provide  pursuant  to  an 
agreement  approved  by  the  state 
commission. 

8.  In  the  First  Report  and  Order,  we 
noted  the  progress  that  had  been  made 
by  several  incumbent  LECs  toward 
meeting  their  obligation  to  provide 
nondiscriminatory  access  to  OSS 
functions  to  requesting  carriers.  We  are 
encouraged  by  repwts  that  this  progress 
has  continued  since  the  release  of  our 
Order.  Further,  for  the  most  part, 
incumbent  LECs  have  set 
implementation  schedules  for 
themselves  that  would  bring  them  into 
compliance  vidth  sectim  251(c)  by  early 
1997.  Therefore,  we  find  no  basis  in  the 
record  for  postponing  the  date  by  which 
access  to  OSS  must  be  offered.  We 
believe  that  many  individual  carriers  are 
taking  actions  to  modify  their  systems  to 
provide  the  necessary  access  to  OSS 
functions  required  by  the  1996  Act.  We 
also  note  that  several  state  arbitrations 
completed  thus  far  have  adopted 
schedules  that  require  substantial 
implementation  of  access  to  OSS 
functions  by  January  1, 1997; 

9.  Although  the  requirement  to 
provide  nondiscriminatory  access  to 
network  elements  and  services  for  resale 
includes  an  obligation  to  provide  access 
to  OSS  functions  no  later  than  January 
1. 1997.  we  do  not  anticipate  initiating 
enforcement  action  against  incumbent 
LECs  that  are  making  good  faith  efforts 
to  provide  such  access  within  a 
reasonable  period  of  time,  pursuant  to 
an  implementation  schedule  approved 
by  the  relevant  state  commission.  We  do 
not.  however,  preclude  initiating 
enforcement  action  where 
circumstances  warrant  We  further  note 


that  providing  access  to  OSS  fiinctions 
is  a  critical  requirement  for  complying 
with  section  251,  and  incumbent  LECs 
that  do  not  provide  access  to  OSS 
functions,  in  accordance  with  the  First 
Report  and  Order,  are  not  in  full 
compliance  with  section  251.  See,  e.g., 
47  U.S.C.  271(c)(2)(B)  (requiring 
compliance  with  provisions  of  section 
251  as  a  precondition  for  Bell  Operating 
Company  (BOC)  entry  into  in-region 
interLATA  markets). 

10.  We  also  note  that,  if  an  incumbent 
LEC  with  fewer  than  two  percent  of  the 
subscriber  lines  nationwide  is  unable  to 
offiar  nondiscriminatory  access  to  OSS 
functions  by  January  1, 1997,  it  may 
seek  a  suspension  or  modification  of 
this  requirement  from  the  relevant  state 
commission.  47  U.S.C  251(f)(2).  In 
addition,  rural  telephcme  companies  are 
exempt  firom  the  requirements  of  section 
251(c),  as  set  forth  in  section  251(f)(1), 
except  when  and  to  the  extent  otherwise 
determined  by  state  commissions.  47 
U.S.C.  251(f)(1). 

11.  Finally,  it  is  apparent  from 
arbitration  agreements  and  ex  parte 
submissions  that  access  to  OSS 
functions  can  be  provided  without 
national  standards.  See  supra  para.  10. 
We  therefore  reject  the  petitions  of 
LECC  and  Sprint  to  delay  the 
requirement  to  provide 
nondiscriminatory  access  to  OSS 
functions  imtil  national  standards  have 
heed  fully  developed.  We  conclude  that 
such  a  requirement  would  significantly 
and  needlessly  delay  competitive  entry. 
In  the  First  Report  and  Order,  we  stated 
that,  in  order  to  ensiue  continued 
progress  in  establishing  national 
standards,  we  would  "monitor  closely 
the  progress  of  industry  organizations  as 
they  implement  the  rules  adopted  in 
this  proceeding."  We  continue  to 
encourage  parties  to  develop  national 
standards  for  access  to  OSS  functions, 
but  decline  to  condition  the  requirement 
to  provide  access  to  OSS  functions  upon 
the  creation  of  such  standards. 

12.  Accordingly,  it  is  ordered  that, 
pursuant  to  sections  1-4,  201-205, 214, 
251.  252,  and  303(r)  of  the 
Conunimications  Act  of  1934,  as 
amended,  47  U.S.C  151-154,  201-205, 
251, 252.  and  303(r).  the  Second  Order 
on  Reconsideration  is  Adopted^ 

13.  It  is  fiulher  ordered,  pursuant  to 
section  405  of  the  Communications  Act 
of  1934.  as  amended.  47  U.S.C.  405.  and 
section  1.106  of  the  Commission's  rules, 
47  CFR  1.106  (1995),  that  the  petitions 
for  reconsideration  filed  by  the  Local 
Exchange  Carrier  Coalition  and  the 
Sprint  Corporation  are  DENIED,  to  the 
extent  that  they  seek  deferral  of  the 
January  1, 1997  date  regarding  access  to 
OSS  fimctions. 
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47  CFR  Parti 

Communications  common  carriers. 
Telecommunications. 

47  CFR  Fart  20 

Communications  common  carriws. 

47  CFR  Part  51 

Conununications  common  caniera. 
Telecommunications. 

47CFRPart90 

Common  carriers. 
Federal  Communicatioiu  CommiMioa. 
SkirlqrS.Sani. 
Chief.  Publications  Brandt. 
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DEPARTMENT  OF  COAMERCE 

NationsI  Oceanic  and  Atmoapharic 
Adniinialf  alien 

SO  CFR  Parts  2t7  and  227 

[Ooctot  Na960830222-S274-(»;  LO. 
011M60] 

Saa  Turtia  Conaarvation;  Ravlaions  to 
8aa  Turtle  Conaarvatlon 
riacyilraiuanta  i  Raa  life  lion  i  to  Shrimp 
TiawfHnQ  AdivHiaa 

AOOICY;  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmosphoic  Administration  (NOAA). 
Commerce. 
action:  Final  rule. 

SUMMARY:  NMFS  is  issuing  a  final  rule 
to  amend  the  regulations  protecting  sea 
turtles.  This  final  rule:  Requires  that 
turtle  excluder  devices  (TEDs)  be 
installed  in  try  nets  with  a  headrope 
length  greater  than  12  ft  (3.6  m)  and  a 
fm^rope  length  greater  than  15  ft  (4.6 
m),  applicable  December  19, 1997; 
mnoves  the  approval  of  the  Morrison. 
Parrish.  Andrews,  and  Taylor  soft  TEDs. 
applicable  December  19. 1997  (if 
improvements  or  modifications  can  be 
and  are  made  to  any  of  these  soft  TED 
designs  so  that  they  exclude  tiutlas 
efie^vely,  NMFS  will  institute  a 
rulemaking  to  continue  or  reinstate  the 
approval  of  any  such  soft  TEDs  as 
improved  or  modified);  establishes 
Shrimp  Fishery  Sea  Turtle  Cc»iservati(Hi 
Areas  (SFSTCAs);  and,  within  the 
SFSTCAs,  imposes  the  new  TED 
requirement  for  try  nets,  removes  the 
approval  of  soft  TEDs,  and  modifies  the 
requirements  for  bottom-opening  hard 
TEDs.  effective  March  1, 1997.  This 
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final  rule  fs  necessary  to  enhance  the 
effectiveness  of  the  regulations 
protecting  sea  turtles  in  reducing  sea 
turtle  mortality  resulting  from  shrimp 
trawling  in  the  Atlantic  and  Gulf  Areas 
in  the  southeastern  United  States. 
EFfECnVE  DATE:  March  1.  1997. 
A00RE88E8:  Requests  for  a  copy  of  the 
environmental  assessment  and 
regulatory  impact  review  (EA/RIR)  and 
biological  opinion  prepared  for  this 
final  rule,  or  the  report  on  TED  testing 
should  be  addressed  to  the  Chief, 
Endangered  Species  Division,  Office  of 
Protected  Resources.  NMFS,  1315  East- 
West  Highway,  Silver  Spring,  MD 
20910. 

FOR  FURTHER  INFORMATION  CONTACT: 
Charles  A.  Oravetz.  813-570-5312,  or 
Barbara  A.  Schroeder,  301-713-1401. 
StJPPt.a«B4TARY  INFORMATION: 

Background 

All  sea  turtles  that  occur  in  U.S. 
waters  are  listed  as  either  endangered  or 
threatened  under  the  Endangered 
Species  Act  of  1973  (ESA).  The  Kemp's 
ridley  [Lepidochelys  kempif), 
leatherback  [Dennochelys  coriacea),  and 
hawksbill  (Eretmochelys  imbricata)  are 
listed  as  endangered.  Loggerhead 
[Caretta  caretta)  and  green  {Cbelonia 
mydas]  turtles  are  hsted  as  threatened, 
except  for  breeding  populations  of  green 
turtles  in  Florida  and  on  the  Pacific 
coast  of  Mexico,  which  are  listed  as 
endangered. 

The  mddental  take  and  mmtality  of 
sea  turtles,  as  a  result  of  shrimp  trawling 
activities,  have  been  documented  in  the 
Gulf  of  Mexico  and  along  the  Atluntic 
seaboard.  Under  the  ESA  and  its 
implementing  regulations,  taking  sea 
turtles  is  prohibited,  with  exceptions  set 
forth  at  50  CFR  227.72.  The  incidental 
taking  of  turtles  during  shrimp  trawling 
in  the  Gulf  and  Atlantic  Areas  is 
excepted  from  the  taking  prohibition  if 
the  conservation  measures  specified  in 
the  sea  t\irtle  conservation  r^ulations 
(50  CFR  part  227,  subpart  D)  are 
employed.  The  regulations  require  most 
shrimp  trawlers  operating  in  the  Gulf  of 
Mexico  and  Southeast  U.S.  Atlantic  to 
have  a  NMFS-approved  TED  installed  in 
each  net  rigged  for  fishing,  vear  round. 

In  1994.  coinciding  with  heavy 
nearshore  shrimp  trawling  activity, 
unusually  high  numbers  of  dead  sea 
turtles  stranded  along  the  coasts  of 
Texas.  Louisiana,  Georgia,  and  northeast 
Florida.  As  a  result  of -these  strandings. 
NMFS  reinitiated  consultation  on  the 
shrimp  fishery  pursuant  to  section  7  of 
the  ESA,  and  concluded  in  its 
November  14, 1994,  Biological  Opinion 
(Opinion)  that  the  long-term  operation 
of  the  shrimp  fishery,  resulting  in 


mortality  of  Kemp's  ridleys  at  levels 
observed  in  1994,  was  likely  to 
jeopardize  the  continued  existence  of 
the  Kemp's  ridley  population  and  could 
prevent  the  recovery  of  the  loggerhead 
population.  The  major  cause  of  the  1994 
strandings  was  determined  to  be  the 
improper  use  of  TEDs  by  shrimpers  in 
the  Gulf  of  Mexico.  Other  causes 
identified  were:  (1)  Certification  of  TEDs 
that  are  ineffective  or  incompatible  with 
net  types;  and  (2)  intensive  "pulse" 
fishing  in  areas  of  high  sea  turtle 
abundance  during  the  spring  and 
siunmer  of  1994.  The  simultaneous 
occurrence  of  intensive  fishing  effort 
and  Kemp's  ridley  sea  turtles  may  have 
led  to  the  repeated  submergence  of 
individual  turtles  in  short  time  periods, 
which  may  have  contributed  to  the  hig^ 
level  of  mortahty. 

The  Opinion  contained  a  Reasonable 
and  Prudent  Alternative  and  Incidental 
Take  Statement  (ITS)  that  required 
NMFS  to  develop  and  implement  a 
Shrimp  Fishery  Emergency  Response 
Plan  (ERP)  to  respond  to  futtire 
stranding  events  and  to  ensure 
compliance  with  sea  tiutle  conservation 
measures.  As  a  general  statement  of 
policy,  the  ERP  provided  for  elevated 
enforcement  of  TED  regulations  and 
identified  management  measures  to  be 
implemented  in  the  event  of  elevated 
strandings  or  observed  noncompliance 
with  the  regulations.  The  ERP  identified 
specific  stranding  levels  at  which 
management  measiu^s  m^  be 
implemented.  A  detailed  discussion  of 
the  ERP  was  first  pubhshed  in  a  notice 
of  availability  (60  FR  19885,  April  21, 
1995)  and  again  when  it  was  revised  (60 
FR  52121.  October  5, 1995)  and  is  not 
repeated  here. 

Under  existing  regulatory  authority 
and  as  described  under  the  guidance  of 
the  ERP.  NMFS  implemented  30-day 
additional  gear  restrictions  through 
temporary  rulemakings  four  times  in 
1995:  Twice  in  the  Gulf  of  Mexico  and 
twice  in  the  Atlantic.  The  30-day 
requirements  included  all,  or  some 
combination  of,  the  following: 
Prohibition  of  the  use  of  soft  TEDs  and 
bottom-opening  hard  TEDs.  prohibition 
of  the  use  of  a  webbing  flap  completely 
covering  the  escape  opening  on  a  TED, 
and  prohibition  of  the  use  of  large  try 
nets  (over  12  ft  (3.6  m)  headrope  length) 
without  a  NMFS-approved  hard  TED 
installed.  Details  regarding  sea  turtle 
strandings,  shrimping  effort,  and  other 
sources  of  mortality  during  periods  for 
which  temporary  restrictions  were 
imposed  or  considered  are  contained  in 
Federal  Register  publications  (60  FR 
21741,  May  3. 1995;  60  FR  26691.  May 
18.  1995;  60  FR  31696.  June  16. 1995; 
60  FR  32121.  June  20, 1995;  60  FR 


42809,  August  17, 1995;  60  FR  43106, 
August  18, 1995{  80  FR  44780.  August 
29, 1995),  and  supporting  documents 
and  are  not  repeated  here. 

In  1996,  temporary  restrictions  have 
been  implemented  only  once.  Due  to  an 
unprecedented  number  of  strandings 
and  in  anticipation  of  nearshore 
shrimping  effort  with  the  reopening  of 
State  waters  to  shrimp  fishing  on  June 
24, 1996,  NMFS  implemented  similar 
restrictions  to  those  imposed  in  1995  for 
a  30-day  period  along  the  Georgia  coast 
(61  FR  33377,  June  27, 1996).  Details 
regarding  sea  turtle  strandings, 
shrimping  effort,  and  other  sources  of 
mortality  are  contained  in  the  temporary 
rule  and  are  not  repeated  here. 

On  September  13, 1995  (60  FR  47544). 
an  Advance  Notice  of  Proposed 
Rulemaking  (ANPR)  aimounced  that 
NMFS  was  considering  regulations  that 
would  identify  special  sea  turtle 
management  areas  in  the  southeastern 
Atlantic  and  Gulf  of  Mexico  and  impose 
additional  conservation  measures  to 
protect  sea  turtles  in  those  areas.  At  the 
same  time,  NMFS  also  announced 
receipt  of  a  petition  for  rulemaking  fitim 
the  Texas  Shrimp  Association  (TSA)  to 
revise  the  current  sea  turtle 
conservation  requirements  for  the 
shrimp  trawl  fishery  in  the  southeastern 
United  States.  The  petition  was  based 
on  a  report:  "Sea  Turtle  and  Shrimp 
Fishery  Interactions — ^Is  a  New 
Management  Strategy  Needed?" 
prepared  by  LGL  Ecolo^cal  Research 
Associates.  Inc.,  for  TSA  (LGL  Report). 

After  extensive  review  of  over  900 
responses  to  the  request  for  comments 
on  the  ANPR  and  the  petition  for 
rulemaking,  NMFS  published  a 
proposed  rule  to  amend  the  regulations 
protecting  sea  turtles  to  enhance  their 
effectiveness  in  reducing  sea  turtle 
mortahty  resulting  fit>m  shrimp  trawling 
in  the  Atlantic  and  Gulf  Areas  in  the 
southeastern  United  States  (61  FR 
18102.  April  24, 1996;  hereinafter 
referred  to  as  the  proposed  rule). 
Proposed  amendments  were:  Removing 
the  approval  of  all  soft  TEDs,  effisctive 
December  31, 1996;  requiring  by 
December  31. 1996,  the  use  of  NMFS- 
approved  hard  TEDs  in  try  nets  with  a 
headrope  length  greater  than  12  ft  (3.6 
m)  or  a  footrope  length  greater  than  15 
ft  (4.6  m);  estabUshing  SFSTCAs  in  the 
northwestern  Gulf  of  Mexico  consisting 
of  the  offshore  watera  out  to  10  nm  (18.5 
km)  along  the  coasts  of  Louisiana  and 
Texas  firom  the  Mississippi  River  South 
Pass  (west  of  89*08.5'  W.  long.)  to  the 
U.S.-Mexican  border,  and  in  the 
Atlantic  consisting  of  the  inshore  waters 
and  offshore  waters  out  to  10  nm  (18.5 
km)  along  the  coasts  of  Georgia  and 
South  Carolina  from  the  Georgia-Florida 
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border  to  the  North  Carolina-South 
Carolina  border,  and,  within  the 
SFSTCAs,  removing  the  approval  of  all 
soft  TEDs,  imposing  the  new  TED 
requirement  for  try  nets,  and  prohibiting 
the  use  of  bottom-opening  hard  TEDs, 
effective  30  days  after  publication  of  the 
final  rule. 

NMFS  reinitiated  consultation  on  the 
November  14, 1994,  Opinion  based  On 
the  proposed  rule,  stranding-based 
incidental  take  levels  that  were 
exceeded,  and  new  information, 
including  preliminary  analyses  of  the 
sea  turtle  expert  working  group  (TEWG). 
On  June  11, 1996,  NMFS  concluded  that 
the  continued,  long-term  operation  of 
the  shrimp  fishery  in  the  southeastern 
United  States  under  the  sea  turtle 
conservation  regulations  as  proposed  to 
be  amended  by  the  proposed  rule 
published  on  April  24, 1996, 
establishment  of  a  vessel  registration 
system,  maintenance  of  the  TED 
enforcement  team  and  the  TED 
technology  transfer  program  is  not  likely 
to  jeopardize  the  continued  existence  of 
Kemp's  ridley  and  loggerhead  sea 
turtles.  Unlike  the  ITS  in  the  November 
14, 1994,  Opinion  that  provided  sptecific 
stranding  levels  for  which  NMFS  would 
be  required  to  take  step-wise  actions, 
the  June  11, 1996,  Opinion  ITS  did  not 
make  taking  action  contingent  on 
specific  stranding  triggers.  Rather,  the 
new  ITS  specified  that  NMFS  must 
respond  to  stranding  events  that  reach 
unacceptable  levels  based  on  historical 
events.     • 

NMFS  held  10  public  hearings  on  the 
proposed  rule  throughout  the 
southeastern  United  States.  In  addition, 
NMFS  reopened  the  comment  period  to 
provide  further  opportunity  to  submit 
comments  and  review  additional 
analyses,  including  the  preliminary 
report  that  was  submitted  July  2, 1996, 
by  the  TEWG.  The  formation  of  this 
group  of  scientists  to  analyze  existing 
databases  to  determine  sea  turtle 
population  abundance,  population 
trends,  and  sustainable  take  levels  is  an 
important  function  in  developing  and 
implementing  recovery  plans  as 
specified  under  section  4(0  of  the  ESA 
and  was  a  requirement  of  the  November 
14, 1994,  Opinion. 

NMFS  has  conducted  additional  tests 
and  investigations  on  trawl  gsar 
performance  and  sea  turtle  interactions 
that  confirm  information  presented  in 
the  proposed  rule.  In  particular,  NMFS 
has  further  examined  try  nets,  the  use  of 
TEDs  with  try  nets,  the  function  of 
commercial  Andrews  soft  TEDs,  and  the 
effects  of  various  configurations  of  hard 
TEDs  on  turtle  exclusion  efficiency. 
NMFS  modified  the  proposed  rule  based 


on  the  results  of  these  investigations 
(see  below  under  Recent  Gear  Testing). 

On  October  1, 1996,  President  Clinton 
signed  H.R.  3610,  "The  Omnibus 
Consolidated  Appropriations  Act; 
1997."  The  Conference  Report 
accompanying  the  Act  at  page  819 
contains  language  directing  NMFS  "not 
to  decertify  any  turtle  excluder  devices 
until  every  effort  has  been  made, 
working  with  industry  and  others,  to 
improve  or  modify  existing  devices  to 
increase  turtle  escapement."  Therefore, 
the  final  rule  has  been  further  modified 
to  not  remove  the  approval  of  existing 
soft  TEDs  until  1  year  after  the  date  of 
publication  of  this  final  rule.  This  will 
allow  all  presently  approved  soft  TEDs 
to  be  used  outside  of  the  SFSTCAs  for 
1  year  and  provide  time  for  the 
development  and  testing  of 
improvements  or  modifications  to 
existing  soft  TEDs  (or  new  sOft  TEDs)  in 
cooperation  with  the  shrimp  fishing 
industry.  In  addition,  NMFS  will  work 
with  industry  to  seek  solutions  for 
improving  the  turtle  exclusion  rates  of 
soft  TEDs,  and  will  make  and  publish  its 
findings  prior  to  the  1-year  removal  of 
approval.  If  NMFS  finds  that  improved 
or  modified  soft  TEDs  (or  new  soft 
TEDs)  can  effectively  exclude  turtles, 
NMFS  will  amend  the  regulations  to 
approve  such  soft  TEDs  and  allow  their 
use. 

Recent  Gear  Testing 

Try  Nets 

In  the  preamble  to  the  proposed  rule, 
NMFS  presented  results  of  try  net 
capture  rates  of  turtles  during 
experimental  trawling  at  Cape 
Canaveral,  FL,  in  September  1994. 
Those  results  indicated  that  small  try 
nets  were  much  less  likely  to  capture 
sea  turtles  than  large  try  nets.  In  March 
1996,  additional  tests  were  conducted  at 
Cape  Canaveral  to  examine  more 
carefully  the  relationship  of  particular 
try  net  sizes  to  turtle  capture  rates.  In 
this  most  recent  study,  100 
experimental  tows  were  made, 
simultaneously  pulling  3  try  nets  of 
different  sizes.  The  try  nets  used  were 
mongoose  design  nets  with  headrope 
lengths  of  approximately  12  ft  (3.67  m), 
15  ft  (4.57  m),  and  20  ft  (6.10  m).  In  100 
tows  of  30-minute  duration,  the  20-ft 
(6.10-m)  try  net  captured  17  turtles,  the 
15-ft  (4.57-m)  try  net  captured  10 
turtles,  and  the  12-ft  (3.67-m)  try  net 
captured  8  turtles.  The  turtle  catch-per- 
unit-effort,  when  adjusted  for  the 
amount  of  headrope,  was  approximately 
the  same  for  the  three  net  sizes,  and  a 
linear  relationship  between  increasing 
try  net  size  and  increasing  turtle 
captures  appears  to  exist.  These  testing 


results  reconfirm  that  large  try  nets, 
without  TEDs,  will  capture  more  turtles 
than  small  try  nets.  i 

NMFS  gear  experts  also  investigated 
the  practical  implications  of  installing 
hard  TEDs  in  try  nets  of  various  sizes. 
As  set  forth  at  50  CFR  227.72,  single- 
grid  hard  TEDs  must  be  of  a  certain 
minimum  size,  depending  on  the  area 
where  they  are  used:  In  the  Gulf  Area, 
the  minimum  size  is  28  inches  (71  cm) 
wide  by  28  inches  (71  cm)  high,  and  in 
the  Atlantic  Area,  the  minimum  size  is 
30  inches  (76  cm)  wide  by  30  inches  (76 
cm)  high.  Gulf  and  Atlantic  Area 
minimum  size  hard  TEDs  were 
successftilly  installed  in  try  nets  with 
2(Ml  (6.10-m),  15-ft  (4.57-m),  and  12- 
ft  (3.67-m)  headrope  lengths.  Even  In  a 
10-ft  (3.05-m)  headrope  length  try  net, 
a  Gulf  minimum-size  TED  could  be 
successfully  installed.  While  all  of  these 
installations  could  be  readily 
accomplished,  the  gear  experts  noted 
that  installation  of  a  hard  TED  in  a  try 
net  will  frequently  require  use  of  a  tube 
of  webbing  to  size-up  the  amount  of 
webbing  available  in  the  trawl  to  attadi 
to  the  1^  extension  webbing,  and  that 
the  additional  piece  of  tubing  must  be 
an  appropriate  length  to  ensure  proper 
water  flow  in  the  try  net. 

Properly  installed  TEDs  produced  no 
significant  operational  difficulties.  The 
TED-equipped  try  nets  did  exhibit  a 
slight  loss  of  net  spread,  averaging  4     . 
percent  for  all  tested  try  nets.  This 
narrower  spread  could  be  easily 
compensated  by  the  use  of  a  slightly 
larger  pair  of  trawl  doors.  Deployment 
and  retrieval  of  TED-equipped  try-nets 
were  also  assessed.  Due  to  the  low  frame 
weight  of  the  minimum-size,  hard  llilJs 
(a  28-inch  (71-cm)  single  grid  hard  TED 
weighed  4.5  lb  (2.05  kg)),  little 
additional  effort  was  needed  to  retrieve 
the  tailbag  of  a  TEE)-equipped  try  net. 
Finally,  try  nets  with  TEDs  installed 
were  tested  for  efficiency  at  excluding 
turtles.  Twelve  immature  loggerhead 
turtles  were  released  into  the  3  smallest 
size  try  nets  examined;  all  12  turtles 
escaped  through  the  TEDs. 

Andrews  Soft  TEI)^ 

In  the  fall  of  1994,  NMFS  conducted 
underwater  inspections  and  sea  turtle 
exclusion  testing  on  commercially 
available  Morrison  soft  TEDs.  That 
study  revealed  a  high  level  of  variability 
in  soft  TED  installation  among 
commercial  net  suppliers.  That 
variability  included  a  number  of  poorly 
installed  TEDs  that,  despite  meeting 
regulatory  requirements,  had  slack  areas 
and  pockets  that  entangled  sea  turtles. 
NMFS  beheves  that  proper  installation 
of  soft  TEDs  is  extremely  difficult  and 
that  net  makers  are  unable  to  evaluate 
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their  own  soft  TED  installations  without 
the  benefit  of  in-water  examinations.  In 
part,  this  was  a  reason  for  NMFS' 
proposal  to  remove  the  approval  of  all 
softTEDs. 

The  Andrews  soft  TED  is  constructed 
of  5-inch  (12.7-cm)  stretched-mesh 
webbing,  the  smallest  mesh  size  of  any 
approved  soft  TED.  Over  the  years,  the 
Andrews  soft  TED  has  been  tested  with 
a  variety  of  larger  webbing  sizes,  but 
only  the  5-inch  (12.7-cm)  design  has 
been  approved  TED.  The  Andrews  soft 
TED  also  employs  a  "net-within-a-net" 
design,  whereas  the  other  soft  TED 
designs  employ  a  panel  separating  the 
top  and  bottom  of  the  trawl.  The  panel 
design  of  the  other  soft  TEDs  means  that 
the  edges  of  the  excluder  panel  are 
attached  to  different  parts  of  the  trawl 
and  that  any  changes  in  fishing 
configuration,  even  due  to  normal 
operations,  can  result  in  changes  in  the 
shape  and  therefore  the  effectiveness  of 
the  soft  turtle  excluder  panel.  Hie 
mouth  and  the  exit  opening  of  the 
Andrews  TED's  inner  net  is  attached  to 
the  main  trawl,  with  the  top,  sides,  and 
bottom  of  the  inner  net  unattached.  This 
is  refisned  to  as  a  four-panel  design. 
Also,  some  Andrews  soft  TEDs  are 
installed  using  the  bottom  panel  of  the 
main  trawl  as  the  bottom  panel  of  the 
iimer  net — a  three-panel  design.  The 
shape  of  the  inner  net  of  the  Andrews 
TED  was  believed  to  be  less  dependent 
on  the  shape  of  the  main  net  because  of 
the  net-within-a-net  design,  and  the 
smaller  mesh  size  of  the  Andrews  soft 
TED  was  beUeved  to  generate  more  drag 
and,  consequently,  a  more  consistent 
shape  than  other  soft  TED  designs. 

In  June  1996,  NMFS  conducted  in- 
water  evaluations  of  commercially 
available  Andrews  soft  TEDs  to 
determine  whether  the  Andrews  soft 
TED  was  less  susceptible  than  other 
types  of  soft  TEDs  to  installation 
variabiUty  with  consequent  slack 
webbing  and  pocketing  that  might 
entangle  turtles.  Five  identical  style  nets 
were  purchased  from  commercial 
industry  net  supphers.  Two  were 
equipped  with  three-panel  Andrews 
TEDs,  and  three  were  equipped  with 
four-panel  Andrews  TEDs.  Diver 
observations  found  that  four  of  the  five 
Andrews  soft  TEDs  had  some  areas  of 
slack  webbing  and  pockets,  with  varying 
degrees  of  severity.  Only  one 
installation  exhibited  smooth  webbing 
throughout.  The  five  Andrews  soft  TH) 
installations  were  tested  for 
effectiveness  at  sea  turtle  exclusion, 
using  the  small  turtle  TED  testing 
protocol  (55  FR  41092.  October  9.  1990). 
A  total  of  42  turtles  were  introduced 
into  the  Andrews  TED-equipped  nets; 
21  were  captured  and  failed  to  escape 


during  the  allotted  5-minute  escape 
time.  The  rate  of  turtle  capture  in  the 
different  Andrews  soft  TED  installations 
did  not  appear  to  be  strongly  influenced 
by  the  quality  of  the  installations  or  the 
Hegree  of  slack  and  pocketing  in  the 
inner  net.  Rather,  a  very  high  proportion 
of  the  tiutles  became  captured  when 
they  encountered  the  wing  panels  (the 
side  portions)  of  the  inner  nets.  For 
turtles  that  entered  the  trawl  to  the  left 
or  right  of  the  center  of  the  net,  21  out 
of  30  became  captured  when  they 
became  impinged  or  entangled  in  the 
wing  panels.  For  turtles  that  entered  the 
trawl  at  top  dead  center,  12  out  of  12 
escaped  the  trawl  easily,  as  they  only 
encountered  the  top  panel  of  the  inner 
net.  The  small  turtle  TED  testing 
protocol  requires  the  use  of  a  control 
TED,  against  which  the  performance  of 
the  candidate  TED  is  measured.  The 
control  TED  accounts  for  the  possibility 
of  variabiUty  in  the  testing  conditions 
and  the  fitness  of  the  turtles  which  may 
dfiiact  the  observed  escape  rate  for  a 
candidate  TED  and  serves  as  the 
standard  whose  performanoe  must  be 
equaled  or  exceeded  (within  statistical 
limits  governed  by  the  sample  size)  by 
a  candidate  TED.  During  the  June  1996 
test  period,  the  control  TED  released  25 
out  of  25  turtles,  with  turtles  being 
released  into  the  trawl  at  center 
positions  and  positions  left  and  right  of 
center.  The  50  percent  capture  rate  (21 
out  of  42  turtles)  documented  for  the 
^ve  Andrews  sof*^  TED  installations  was 
significantly  higher  than  for  the  control 
TED.  The  performance  of  each  Andrews 
soft  TED  installation,  when  taken 
separately,  was  also  statistically 
significantly  wor!>e  than  the  control 
TED. 

The  results  of  the  Andrews  soft  TED 
testing  revealed  a  problem  with  soft 
TEDs  that  had  previously  not  been 
considered,  but  that  confirms  basic 
design  problems  Mdth  soft  TEDs 
generally.  The  extremely  high  capture 
rates  for  turtles  that  encountered  the 
*ving  panels  were  apparently 
independent  of  the  quality  of  the  TED 
installation.  Likewise,  the  high  escape 
rates  of  turtles  that  traveled  along  the 
top  panel  of  the  inner  net  also  appeared 
to  be  independent  of  the  quaUty  of  the 
TED  installation.  The  quality  of  the 
installation  appieared  to  have  less 
impact  on  turtle  capture  than  the  basic 
design  of  the  TED.  The  wing  panels  in 
the  Andrews  soft  TED  inner  net  have  a 
high  angle  of  incidence  with  the  water 
fiow  through  the  trawl.  This  angle  is  a 
result  of  the  sharp. tapering  of  the  wing 
panels  from  the  sides  of  the  mouth  of 
the  main  trawl  (which  may  spread  up  to 
50  ft  (15.2  m)  or  more)  to  Uie  exit  hole 


in  the  throat  of  the  main  net.  The  top 
panel,  on  the  other  hand,  has  a  very  low 
angle  of  incidence  to  water  flow,  as  it 
tapers  from  a  height  of  approximately  2- 
4  n  (0.61-1.22  m)  (up  to  a  maximum  net 
mouth  height  of  10-11  ft  (3.05-3.35  m)} 
down  to  the  exit  bole  in  the  bottom  of 
the  main  net.  Turtles  that  only 
encountered  the  top  panel  of  the 
Andrews  TED's  inner  net  slid  easily 
along  its  gradual  slope.  Turtles  which 
encountered  the  wing  panels,  however, 
were  impinged  against  the  webbing  due 
to  the  high  angle  of  incidence  to  the 
water  flow,  and  were  unable  to  exert 
any  effective  force  against  the  flexible 
webbing  of  the  excluder  panel  to 
remove  themselves.  The  angle  of 
incidence  of  the  wing  panels  to  the 
water  flow  was  approximately  45*  in 
these  Andrews  TED  installations,  which 
is  the  recommended  angle  of  incidence 
for  single-grid  hard  TEDs.  With  hard 
TEDs,  however,  turtles  are  able  to  push 
efiisctively  against  the  rigid  deflector 
bars  and  avoid  impingement 

Single-Grid  Hard  TEDs 

The  relative  efficiency  of  various 
installations  of  a  curved  bar  single-grid 
hard  TED  (Super  Shooter  style)  and  a 
straight  bar  single-grid  hard  TED      ^ 
(Georgia  Jumper  style)  were  evaluated 
through  diver  observations  and  small 
turtle  release  testing  in  June  1996.  The 
purpose  of  these  evaluations  was  to 
determine  whether  TED  design  and 
installation  variables  such  as  grid  angle 
and  flap  length  are  significant  factors  in, 
the  exclusion  of  sea  turtles.  Previous 
studies  that  only  examined  curved  bar 
style  TEDs  had  shown  that  turtles 
required  longer  to  escape  from  bottom- 
opening  hard  TEDs  than  top-opening 
hard  TEDs  and  that  reducing  the  flap 
length  on  top-opening  hard  TEDs 
further  reduced  the  average  turtle 
escape  time. 

The  June  1996  testing  generally 
reconfirmed  the  earUer  results  of  faster 
escape  times  for  top-  vs.  bottom-opening 
hard  TEDs  and  for  TEDs  with  a 
shortened  webbing  flap  over  the  escape 
opening.  The  June  1996  testing  also 
revealed  differences  in  turtle  exclusion 
effectiveness  based  on  the  style  of  grid 
used  and  the  grid  angle.  The  curved  bar 
grid  TED  was  more  effective  at 
excluding  turtles  than  the  straight  bar 
grid  TED  when  both  were  installed  at  a 
53°  angle  to  the  water  flow  (near  the 
maximum  55"  allowed  under  the 
current  regulations)  and  equipped  with 
a  webbing  flap  (as  defined  at  50  CFR 
227.72)  over  the  escape  opening  of  24 
inches  (70.0  cm — the  maximum  length 
allowed  under  the  current  regulations). 
In  a  top-opening  configuration,  the 
curved  bar  TED  successfully  excluded 
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25  out  of  25  turtles,  while  the  straight- 
bar  TED  excluded  8  out  of  10  tiirtles.  In 
a  bottom-opening  conRguration,  the 
curved  bar  TEX)  excluded  9  out  of  10 
turtles,  while  the  straight-bar  TED 
excluded  only  1  out  of  8  turtles.  The 
turtle  escape  time  required  was  not 
significantly  different  between  the 
curved  and  straight  bar  grids  in  each 
configuration.  To  further  examine  the 
factors  affecting  the  daserved  poor 
performance  of  the  bottom -opening, 
straight  bar  grid  TED,  the  TED  was 
reinstalled  with  a  43°  angle  to  the  water 
flow.  This  angle  change  significantly 
improved  the  turtle  escape  success  to 
six  out  of  nine  turtles,  without  a 
significant  change  in  escape  time.  Next, 
the  straight  bar  TED  was  tested  at  a  43** 
angle  with  the  webbing  flap  shortened 
to  extend  no  further  than  the  bars  of  the 
TED.  The  shortened  flap  length 
improved  the  turtle  escape  success  to 
ei^t  out  of  nine  turtles  and 
significantly  reduced  the  average  escape 
time  required  from  114.2  seconds  to 
44.9  seconds.  The  efiiect  of  a  shortened 
webbing  flap  was  also  examined  with 
the  bottom-opening,  curved  bar  TED, 
installed  at  55°.  Relative  to  the  full- 
length  flap,  this  modification  increased 
the  turtle  escape  success  to  10  out  of  10 
turtles,  but  did  not  significantly  change 
the  average  escape  time  required.  A 
curved  \m  TED  was  also  tested  at  a  very 
low  installation  angle  of  30°,  in  a 
bottom-opening  configuration  with  a 
full-length  flap.  The  very  low  angle  of 
installation  did  significantly  reduce  the 
average  escape  time  required  from  86.2 
to  31.4  seconds,  compared  to  a  55° 
installation,  but  it  did  not  change  the 
turtle  escape  success,  which  remained 
at  9  out  of  10  turtles.  Finally,  both  the 
curved  bar  TED  and  the  straight  bar  TED 
were  tested  in  bottom-opening 
configurations  with  the  webbing  flaps 
shortened,  the  required  floats  removed, 
and  the  TEDs  riding  on  the  sea  floor. 
When  riding  on  the  bottom,  the  curved 
bar  TED  excluded  zero  out  of  five 
turtles,  whereas  the  straight  bar  TED 
excluded  four  out  of  five  tmtles. 

A  complete  report  of  the  June  1996 
TED  testing  results  has  been  prepared 
by  the  NMFS  Southeast  Pisheries 
Science  Center.  Interested  parties  may 
request  a  copy  (see  ADDRESSES). 

Comments  on  the  Proposed  Rule 

NMFS  received  approximately  5,600 
responses  to  the  request  for  comments 
on  the  proposed  rule,  both  at  the  public 
hearings  and  by  letter.  NMFS  reviewed 
all  comments  and  has  grouped  them  for 
response  according  to  general  subfect 
matter.  References  are  made  only  to 
some  organizations  or  associations  and 
not  to  all  of  the  groups  or  private 


individuals  who  may  have  made  similar 
comments.  Msny  comments  were 
received  that  essentially  repeated 
comments  that  had  been  given  regarding 
the  ANPR  and  to  wihich  NMFS 
responded  in  the  preamble  to  the 
proposed  rule.  NMFS  has  reviewed  its 
responses  to  those  comments  (61  FR 
18102,  April  24, 1996)  based  on  this 
most  recent  round  of  comments  and 
new  information,  and  reconfirms  those 
responses  except  as  otherwise  noted 
below. 

Justification  for  the  Final  Rule 

Comment  1:  More  than  5,200 
comments  were  received  that  expressed 
strong  support  for  additional  sea  turtle 
protections,  including  the  measures 
contained  in  the  proposed  rule. 
Supporters  of  additional  sea  tiutle 

!)rotections  pointed  to  the  still  critically 
ow  number  of  nesting  Kemp's  ridley 
sea  tiutles,  the  apparent  lack  of  recovery 
of  loggerhead  sea  turtles,  and  the 
continued  association  of  high  sea  tiutle 
strandings  with  high  shrimping  effort  A 
large  number  of  commenters,  however, 
mcMtly  from  within  the  shrimping 
industry,  questioned  the  need  for  any 
additional  protection  for  tiutles  tmm  the 
impacts  of  shrimp  fishing.  Opponents  of 
additional  protective  measures 
discussed  the  increasing  number  of 
Kemp's  ridley  nests  and  the  probable 
role  that  prior  TED  use  has  played  in 
that  increase,  the  high  levels  of  observed 
compliance  with  TED  requirements  in 
the  shrimp  industry,  and  alleged  that 
unacceptable  costs  would  accrue  to  the 
shrimp  industry  from  the  measures  in 
the  proposed  rule. 

Response:  The  report  from  the  TEWG 
confirmed  that  the  number  of  Kemp's 
ridley  nests  has  been  increasing  since 
1987,  and  there  also  appears  to  be  an 
increase  in  the  survival  rates  of  benthic 
immatiue  and  adult  Kemp's  ridleys  after 
1989,  corresponding  with  the  beginning 
of  widespread  TED-use.  The  TEWG 
estimated  the  total  adult  female 
population  of  Kemp's  ridleys  in  1995  to 
be  1,500  individuals,  dramatically  fewer 
than  the  40,000  females  that  were 
observed  nesting  on  a  single  day  less 
than  50  years  ago  and  far  less  than  the 
delisting  criterion  to  attain  a  population 
of  at  least  10,000  nesting  fiemales 
specified  in  the  recovery  plan.  For 
loggerheads,  the  TEWG  found  that  the 
sub  population,  which  nests  from 
northeast  Florida  through  North 
Carolina  (the  South  Atlantic  shrimping 
grounds),  is  not  recovering.  The  south 
Florida  loggerhead  sub-population  was 
found  to  have  increased  over  the  past  25 
years,  but  no  significant  population 
trends  were  seen  over  the  last  7  years. 
In  addition,  the  decreasing  proportion  of 


immature  loggerheads  in  this  sub- 
population  may  have  negative  future 
implications  for  the  recovery  of 
loggerheads. 

^vlFS  is  responsible  under  section 
7(a)(1)  of  the  ESA  to  use  its  authorities 
to  conserve  listed  species.  NMFS  is  also 
responsible  for  developing  and 
implementing  recovery  plans  and 
protective  regulations  under  section  4  of 
the  ESA.  Thus,  a  series  of  regulatory 
actions  and  biological  opinions  have 
recognized  and  attempted  to  address  the 
continued  problem  of  high  sea  turtle 
strandings  associated  with  shrimp 
fishing  (see  Background).  Among  the 
identified  causes  of  the  continued 
strandings  have  been  the  improper  use 
of  TEDs  and  the  use  of  inefficimt  TEDs 
by  shrimp  fishermen.  Even  with  high 
regulatory  compliance  in  the  shrimp 
industry,  the  use  of  ineffective  TEDs 
will  undermine  sea  turtie  protective 
measures,  perpetuate  turtle  strandings 
related  to  shrimp  trawling,  and  create 
the  need  for  intermittent,  reactive 
measures  to  manage  negative  shrimp 
trawling/sea  turtle  interactions. 

NMFS  considered  a  variety  of 
management  options  for  reducing  sea 
turtle  mortality  in  the  shrimp  fishery. 
The  EA/RIR  for  this  final  rule  (see 
AQ0RES8E8)  fully  evaluates  all  the 
considered  alternatives,  and  the 
measures  selected  for  this  final  rule 
were  determined  to  have  the  least 
adverse  impact  on  the  shrimp  trawling 
industry,  while  accomplishing  the 
objectives  of  reducing  shrimp  fishing- 
related  tiutle  mortaUty. 

Comment  2:  Many  commentws 
questioned  the  proposed  rule's  focus  on 
enhancing  the  effiactiveness  of  approved 
TEDs  and  recranmended  that  shrimp 
trawling  e^rt  be  reduced  in  addition 
to,  or  instead  of,  the  measures  of  the 
proposed  rule.  More  than  5,200 
proponents  of  the  proposed  rule  also 
stated  that  the  proposed  measures  did 
not  go  far  enough  to  address  problems 
of  excess  effort  in  the  shrimp  fisheiy. 
An  industry  organization,  TSA, 
commented  that  introduction  of  changes 
to  the  present  TED  requirements  was 
inappropriate  and  that  measures  to 
reduce  nearshore  shrimping  effort 
should  be  adopted  instead.  Specifically, 
TSA  again  urged  adoption  of  its  petition 
for  rulemaking  (LCL  Report). 

An  additional  fishing  effort-reduction  • 
proposal  was  given  by  the  Georgia 
Fishermen's  Association  and  multiple 
Georgia  fishermen  who  urged  NMFS  to 
adopt  a  nighttime  closure  of  Federal 
waters  off  Georgia  to  shrimping  that 
would  be  complementary  to  current 
state  closures. 

Response:  NMFS  had  previously 
sought  public  comments  on  the  LGL 
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Report  and  responded  to  those  in  the 
proposed  rule  for  this  action  (61  FR 
18102,  April  24, 1996:  see  comments  6 
through  9).  NMFS  has  further 
considered  the  petition  in  light  of 
comments  received  on  the  proposed 
rule  and  analyzed  its  components  as 
alternatives  in  the  EA/RIR  prepared  for 
this  final  rule  (see  ADDRESSES). 

NMFS  agrees  that  heavy  nearshore 
shrimping  effort  contributes  to  sea  turtle 
mortality.  Management  measures  that 
would  reduce  nearshore  shrimping 
effort  likely  would  also  reduce  sea  turtle 
strandings.  If  nearshore  shrimping  effort 
results  in  sea  turtle  mortaUty,  it  is 
because  tiutles  are  either  being 
entrapped  in  ineffective  TEDs,  being 
sabmerged  for  an  excessive  period  of 
time  in  trawls  with  TEDs  with  slow 
release  times,  or  being  captured  in  try 
nets  that  are  not  equipped  with  TEDs. 
Repeated  capture  under  any  of  these 
conditions  would  further  increase  the 
likelihood  of  sea  turtle  mortality.  The 
shrimp  fishery  effort  limitation  plans 
that  have  been  proposed  to  NMFS  to 
date  would  have  significant  catch 
allocation  consequences  and  possible 
widespread  socio-economic 
ramifications.  Some  sectors  of  the 
fishing  industry  would  bear  significant 
adverse  economic  impacts  without  a 
significant  improvement  to  the 
protection  of  sea  turtles.  Most  of  the 
effort-reduction  measures  considwed 
have  already  generated  significant 
controversy  in  the  shrimp  industry. 
NMFS  will  continue  to  evaluate  the 
feasibility  and  benefits  of  various  means 
to  reduce  intense  nearshore  shrimping 
effort,  but  does  not  believe  that  current 
information  on  biological  benefits  and 
socio-economic  impacts  is  sufficient  to 
justify  implementing  major  effort 
reduction  measures  at  this  time.  NMFS 
beUeves  that  the  modifications  to  the 
gear  requirements  made  by  this  final 
rule  will  lessen  the  adverse  impacts 
from  heavy  nearshore  shrimping  effort. 
Effort  reduction  measures  shotild  be 
considered  after  available  technological 
solutions  are  exhausted. 

Soft  TEDs 

Some  comments  regarding  soft  TEDs 
were  general,  either  supporting  or 
opposing  their  prohibition.  Most 
commenters  who  made  remarks  on  soft 
TEDs,  though,  specifically  addressed 
particular  soft  TED  designs,  especially 
the  Andrews  soft  TED. 

Comment  3:  Fishermen  and  shrimp 
industry  representatives,  particularly    ' 
from  the  southwest  Florida  area, 
objected  strongly  to  removing  the 
approval  of  the  Andrews  soft  TED. 
Some  argued  that  the  evidence 
presented  in  the  preamble  to  the 


proposed  rule  to  support  the  prohibition 
of  soft  TEDs  was  applicable  to  the 
Morrison  and  Taylor  TEDs,  but  not  to 
the  Andrews  TED.  They  stated  that  the 
Andrews  TED.  due  to  its  design,  could 
be  consistently  installed  correctly.  Other 
commenters  recommended  that,  if 
proper  installation  is  critical  for 
Andrews  soft  TEDs,  a  limited  number  of 
net  makers  be  allowed  to  continue 
making  Andrews  TEDs  if  they  pass  a 
certification  test  that  proves  their  ability 
to  consistently  install  the  TEDs 

correctly.  Fishermen  stated  that  the 

Andrews  TED  was  the  only  type  of  TED 
that  would  work  in  the  southwest 
Florida  fishery  because  of  its  ability  to 
exclude  the  large  sponges  that  are 
encountered  there.  Some  commenters 
stated  that,  even  if  all  soft  TEDs  are 
prohibited,  an  exemption  should  be 
created  to  allow  the  continued  use  of 
the  Andrews  TED  in  the  southwest . 
Florida  area.  Other  advocates  of  the 
Andrews  TED  pointed  to  its  valuable 
bycatch  reduction  characteristics  as 
justification  for  its  continued  use.  Some 
commentws  discounted  the  Andrews 
TED's  high  shrimp  loss  rates  as  a 
problem,  asserting  that  shrimpers 
should  be  allowed  to  select  their  own 
gear  type  regardless  of  its  performance. 

Response:  NMFS  conducted 
additional  testing  to  evaluate  the 
performance  of  commercially  available 
soft  TEDs  (see  Recent  Gear  Testing 
above).  In  those  tests,  the  Andrews  soft 
TED  performed  poorly  at  excluding 
turtles.  In  four  out  of  five  commercially 
produced  Andrews  soft  TEDs,  there 
were  significant  pockets  and  slack  areas 
in  the  webbing.  The  excessive  level  of 
tiulle  captxues  in  the  Andrews  TEDs 
appeared  to  be  independent  of  the 
quality  of  the  TED's  installation, 
however.  While  poor,  inconsistent 
installation  did  appear  to  be  a  problem 
with  the  Andrews  soft  TED,  inherent 
problems  with  the  use  of  soft  webbing 
were  responsible  for  the  turtle  captures 
observed.  The  turtles'  inability  to  fiee 
themselves  from  flexible  webbing,  even 
when  the  webbing  is  taut  with  a  mesh 
size  as  small  as  5— inch  (12.7-cm) 
stretched  mesh,  is  illustrative  of  the 
inherent  difficulties  with  using  webbing 
as  an  excluder  panel.  Certification  of  net 
makers  to  ensure  consistent  installation 
of  Andrews  TEDs  would  not  address 
that  problem.     

The  Andrews  TED  has  been  the  TED 
of  choice  in  the  southwest  Florida 
fishing  grounds.  The  Andrews  TED  has 
a  large  exit  opening  out  of  the  bottom 
of  the  trawl  and  can  exclude  the  large 
sponges  encountered  in  that  fishing 
area.  Bottom-opening  hard  TEDs  are 
equally  able  to  exclude  sponges  and 
large  debris.  In  southwest  Florida.  _^ 


increasing  numbers  of  vessels  are  using 
very  large  bottom-opening  hard  TEDs 
with  curved  bars.  When  the  webbing 
flap  over  the  escape  opening  is 
shortened  or  split,  these  TEDs  also  get 
rid  of  the  spohge  debris  that  is  unique 
to  the  southwest  Florida  shrimping 
grounds.  Hard  TEDs  also  have  much 
better  shrimp  retention  than  the 
Andrews  TED.  Consequently,  viable 
options  do  exist  to  the  use  of  the 
Andrews  soft  TED  in  southwest  Florida. 

NMFS  is  aware  of  the  Andrews  soft 
TED's  excellent  finfish  reduction 
characteristics,  but  the  primary  purpose 
of  TEDs  is  the  exclusion  of  sea  turtles 
incidentally  captured  in  trawls.  The 
most  recent  testing  data  show  that  the 
Andrews  soft  TED.  as  presently 
designed,  is  ineffective  at  excluding 
turtles.  Bycatch  reduction  devices  have 
been  designed  that  work  in  conjunction 
with  approved  hard  TEDs  and  that 
result  in  much  lower  shrimp  loss  than  • 
the  Andrews  soft  TED.  While  NMFS  has 
dual  charges  to  conterve  endangered 
species  as  well  as  commercially 
valuable  piarine  resources,  the  ESA 
requires  that  Federal  actions,  including 
fisheries  management,  be  conducted  in 
a  maimer  that  minimizes  impacts  to 
endangered  and  threatened  species  and 
promotes  their  recovery. 

Comment  4:  Some  commenters  stated 
that  problems  with  soft  TEDs  resulting 
from  improper  installation,  unrepaired 
holes  in  nets,  and  illegal  webbing  sizes 
should  be  addressed  through  enhanced 
enforcement  and  not  through 
elimination  of  this  TED  type. 

Response:  NMFS  is  concerned  about 
the  difficulty  of  inspecting  soft  TEDs 
aboard  trawlers  and  enforcing  regulatory 
compliance  for  soft  TEDs.  Holes  are 
frequenUy  cut  in  soft  TEDs  through 
normal  ^ear  and  tear,  and  fishermen 
have  reported  that  turUes  are  sometimes 
captured  when  they  pass  through  them. 
The  suggestion  that  improved 
enforcement  efforts  could  solve  all  of 
these  problems  has  proven 
impracticable.  The  most  recent  testing 
data,  however,  have  shown  that  basic 
design  problems  may  result  in  more 
turtle  captures  in  the  Andrews  soft  TED 
than  improper  installation  or  holes  in 
the  webbing. 

Comment  5:  Several  commenters 
objected  to  the  elimination  of  the 
provision  of  the  regulations  which  allow 
new  soft  TED  designs  to  become 
approved.  Futiue  approval  of  new  soft 
TED  designs  should  be  permitted  to 
allow  for  innovations  that  may  prove 
effiective  in  excluding  turtles. 

Response:  NMFS  believes  that  the 
problems  inherent  in  using  soft  webbing 
material  as  a  turtle  excluder  are  serious 
and  tvidespread.  These  problems  have 
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been  demonstrated  in  tbe  currently 
approved  soft  TEDs.  NMFS  recognizes, 
however,  that  there  are  positive 
attributes  of  soft  TEDs.  These  positive 
attributes  include  their  low  purchase 
cost  (although  that  low  cost  is  offeet  by 
more  frequent  repairs  and 
replacements),  their  coliapsibility  and 
ease  of  stowage,  and,  in  the  case  of  the 
Andrews  TED,  excellent  rates  of  bycatch 
reduction.  NMFS  is  also  mindful  of  a 
strong  desire,  expressed  by  shrimp 
fishermen  and  the  Congress,  to  continue 
using  soft  TEDs. 

Since  the  currently  approved  soft 
TEDs  have  been  shown  to  be  ineffective 
at  excluding  sea  turtles,  improvements 
or  modifications  to  existing  soft  TEDs  to 
increase  sea  turtle  escapement  must  be 
made  to  allow  shrimp  fishermen  to 
continue  using  these  existing  soft  TED 
designs  for  a  long  term.  NMFS  intends 
to  imdertake  intensive  efforts  to  identify 
technical  solutions  or  modifications  for 
soft  TEDs  that  will  make  them  effisctive 
at  excluding  sea  turtles.  NMFS  will  seek 
the  advice  of  a  panel  of  gear  experts  and 
industry  and  environmental 
stakeholders  to  propose  solutions  for 
soft  TEDs  (see  comment  IS  below).  This 
process  should  produce  multiple 
initiatives  for  further  evaluation, 
possibly  including  entirely  new  soft 
TED  designs.  If  any  of  these  initiatives 
produce  a  soft  TED  that  is  demonstrated 
to  effectively  exclude  turtles,  it  will  be 
approved  for  use  without  delay.  If  no 
solutions  can  be  found  to  improve  the 
performance  of  soft  TEDs,  this  final  rule 
automatically  will  remove  the  approval 
of  those  TEDs  in  1  year.  Delaying 
removing  the  approval  of  soft  TEDs  for 
1  year,  allows  shrimpers  to  continue  to 
use  for  that  period  the  presently 
approved  soft  TEDs  in  all  areas  outside 
of  the  SFSTCAs.  This  1-year  period  may 
allow  the  shrimp  industry  to  develop 
innovations  that  will  significantly 
improve  the  effectiveness  of  soft  TEDs 
in  excluding  turtles.  It  would  also  avoid 
adverse  impacts  to  fishermen  who  could 
continue  to  use  their  prefarred  gear  for 
1  year  and,  if  effective  modifications  to 
their  soft  TEDs  are  developed, 
thereafter.  Thirty  days  prior  to  the  end 
of  the  1-year  period,  NMFS  will  publish 
a  notification  of  the  results  of  the  soft 
TED  improvement  inidatives  and 
associated  testing.  This  notification  will 
include  a  determination  regarding 
existing  soft  TEDs  for  which  no 
improvements  or  solutions  are  found 
and  for  which  the  approval  will  be 
removed  by  this  rule.  Improvements  or 
modifications  to  existing  soft  TED 
designs  which  effectively  exclude  sea 
turtles  will  also  be  identified  and 
addressed  in  that  notification.  NMFS 


intends  that  successful  improvements 
and  modifications  to  existing  soft  TEDs 
that  result  in  such  TEDs  effectively 
excluding  sea  turtles  will  be 
incorporated  in  the  TED  regulations 
through  rulemaking.  ^^ 

Under  the  current  process  of  TED 
approval,  two  scientific  testing 
protocols  have  been  approved  by  NMFS 
determining  whether  a  TED  excludes 
turtles  at  a  97  percent  or  greater  rate. 
These  two  protocols  were  published 
previously  (52  FR  24262,  June  29. 1987; 
and  55  FR  41092,  October  9, 1990)  and 
are  referenced  in  the  existing 
regulations  at  50  CFR  227.72(e)(5).  As 
discussed  above,  soft  TEDs  have 
deficiencies  which  are  not  addressed  by 
the  existing  protocols.  Consequently, 
NMFS  will  no  longer  use  strictly  these 
protocols  in  testing  soft  TEDs.  While  no 
generic  protocol  has  yet  been  developed 
for  testing  soft  TEDs.  NMFS  will 
expeditiously  test  soft  TEDs  on  a  case- 
by-case  protocol  basis  that  addresses  the 
problems  identified  in  the  preamble  of 
this  rule,  and  thus  assiu^s  that  any  soft 
TED  subsequently  approved  will . 
adequately  exclude  turtles  (i.e.  will 
exclude  turtles  at  a  97  percent  rate  oi* 
statistical  equivalent). 

NMFS  is  interested  in  possible 
innovations  that  can  provide  sea  turtle 
protection  from  the  adverse  impacts  of 
shrimp  trawling.  These  innovations  may 
include  alternatives  beyond  simply 
introducing  improved  soft  TED  designs. 
In  feet,  NKff'S  has  solicited  pro{>osak 
fit)m  academic  institutions  and  the 
shrimp  industry  for  the  development  of 
alternatives  to  die  use  of  TEDs  for  sea 
tiutle  protection.  The  solicitation  was 
published  in  the  Commerce  Business 
Daily  on  July  30, 1996.  NMFS  will  be 
continuing  this  initiative  to  develop 
alternatives  to  TEDs,  while  also  working 
intensively  to  identify  improvements  or 
modifications  for  soft  TEDs. 

Comment  6:  One  commenter  stated 
that  problems  observed  with  the 
Morrison  soft  TED  are,  in  part, 
attributable  to  its  regulatory 
specifications  and  problems  with  turtle 
capture  only  occur  in  certain  types  of 
.straight  wing  flat  nets  and  in  a  type  of 
tongue  trawl  under  certain  adjustments. 

Response:  This  comment  underscores 
several  problems  with  soft  TEDs  in 
general,  not  just  the  Morrison  TED. 
NMFS  has  found  that  soft  TEDs  that 
meet  regulatory  specifications  can  vary 
greatly  due  to  differences  in  installation 
techniques  and  the  size  and  style  of 
trawl  nets  in  which  they  are  installed. 
Trawl  nets  are  often  custom-made  for  . 
each  fisherman.  The  potential  number 
of  combinations  of  trawl  styles  and  sizes 
is  tremendous.  Specifying  soft  TED 
dimensions  and  installation  {Kocedures 


for  each  combination  would  be 
impossible,  as  would  be  testing  each  of 
these  combinations  for  its  effectiveness 
at  excluding  turtles.  The  shape  of  each 
net  and  soft  TED  excluder  panel  can 
then  be  further  modified  during 
shrimping  operations  through  the 
addition  of  floats  to  the  headrope, 
changing  trawl  door  sizes  or  trawl 
speed,  or  adjusting  center  bridle 
tension.  NMFS  agrees  that  the  types  of 
trawls  mentioned  by  the  commenter  are 
incompatible  with  the  Morrison  TED. 
Many  other  sizes  and  styles  of  nets  are 
also  likely  to  be  incompatible  with  the 
Morrison  TED,  but  determining  which 
ones  would  be  a  very  difficult  task. 
Efforts  to  develop  effective  soft  TEDs 
will  likely  have  to  address  the  problems 
with  soft  TEDs  highlighted  by  this 
comment. 

Try  Nets 

Comment  7:  Most  comments 
regarding  the  proposed  removal  of  the 
exemption  of  large  try  i>ets  from 
required  TED  use  were  specific  to  the 
try  net  size  criteria.  Recommendations 
were  made  that  TEDs  should  be 
required  in  try  nets  ranging  from  15-18 
ft  (4.6-5.5  m)  headrope  length.  These 
sizes  were  suggested  because  they  were 
more  in  keeping  with  the  size  of  try  nets 
traditionally  usad  by  fishermen  in 
various  areas.  Many  ^shwmen  stated 
that  TEDs  coidd  not  be  installed  in,  or 
would  not  work  in,  try  nets  as  small  as 
12  ft  (3.6  m)  headrope  length  and  15  ft  ' 
(4.6  m)  footrope  length.  In  addition, 
some  fishermen  stated  that  12-A  (3.6- 
m)  try  nets  cannot  be  used  to  sample 
shrimp  catches.  Some  fishermen  stated 
that,  particularly  when  fishing  for  white 
shrimp,  a  large  try  net  is  used,  often 
with  extra  flotation  or  a  tongue  or  bib. 
to  sample  a  large  amount  of  the  water 
column,  and  a  small  try  net  would  not 
be  an  effective  replacement.  Some 
commenters  argued  that  TEDs  should 
not  be  required  in  try  nets  of  any  size 
because  fishermen  limit  their  tow-times 
with  try  nets. 

Response:  NMFS  conducted  gear 
testing  (see  Gear  Testing  Results),  which 
demonstrated  that  hard  TEDs  can  be 
installed  in  try  nets  as  small  as  12  ft  (3.6 
m)  headrope  length.  Use  of  TEDs  in 
small  try  nets  was  found  to  pose  no 
significant  operational  problems. 

Many  commenters  showed  a  slight 
misconception  of  the  proposed  changes 
in  the  TED  exemption  fat  try  nets;  some 
objected  to  prohibitions  of  large  try  nets 
or  requiring  TEDs  in  very  small  try  nets. 
Try  nets  wdth  a  headrope  length  of  12 
ft  (3.6  m)  or  less  and  a  footrope  length 
of  15  ft  (4.6  m)  or  less  would  not  require 
a  TED  under  the  measures  of  the 
proposed  rule.  NMFS  expects  that 
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Sshermen  using  this  size  of  try  net  will 
elect  not  to  install  a  TED  in  that  size  try 
net.  even  though  it  is  technically  and 
operationally  possible.  Fishermen  Who 
can  effectively  use  a  small  try  net,  or 
those  who  do  not  wirfi  to  use  a  TED  in 
a  try  net.  will  likely  use  try  nets  with 
a  12-ft  (3.6-m)  or  smaller  headrope 
length.  Contrary  to  the  assertions  of 
some  coramenters,  small  try  nets  are 
effective  at  sampling  catch  rates,  hi  Eact. 
the  States  of  Mississippi  and  Alabama 
require  that  try  nets  used  in  their 
inshore  waters  be  no  larger  than  12  ft 
(3.6  m)  and  10  ft  (3.0  m)  headrope 
length,  respectively.  Fishermen  who 
believe  that  a  larger  try  net  is  necessary 
may  use  a  try  net  of  any  size  they  wish, 
but  a  TED  must  installed.  NMFS 
specifically  tested  large  try  nets 
equipped  with  tongues,  which  was  the 
preferred  gear  specified  by  some 
commenters  for  sampling  white  shrimp. 
These  large  try  nets  workad  well  with 
TEDs. 

NMFS  disagrees  with  the  rationale 
that  the  size  of  TED-exempt  try  nets 
should  be  selected  based  on  the  size  of 
try  nets  preferred  by  most  fishermen. 
The  use  of  larger  try  nets  without  TEDs 
in  commercial  shrimping  results  in 
captures  of  turtles  with  no  possibility  of 
escape.  These  captures  contribute 
significantly  to  the  number  of 
documented  turtle  takes  and  likely 
contribute  to  continued  shrimping- 
associated  strandings  of  sea  turtles. 
While  NMFS  strives  to  minimize  the 

number  of  fishermen  impacted  by 

regulatory  changes,  selection  of  a  TED- 
exempt  try  net  size  that  would  produce 
no  effective  change  In  the  gear  used  in 
the  commercial  fleet  nor  its  impacts  on 
turtles  would  be  of  little  value.  NMFS 
has  determined  that  TED  exemptions 
can  be  continued  for  try  nets  of  12  ft  (3.6 
m)  or  less  headrope  length  and  15  ft  (4.6 
m)  or  less  footrope  lengUi.  This  size  will 

provide  reasonable  options  for 

fishermen  to  use  gear  without  TEDs, 
while  minimizing  the  possibility  of 
turtle  capture.  To  minimize  effects  on 
the  shrimping  industry,  NMFS  is_ 
implementing  the  changes  to  the  TED- 
exemption  for  try  nets  through  a  phase- 
in  approach. 

Bottom-opemng  Hard  TEDs 

Most  ccnnmenters  who  provided 
comments  specific  to  the  proposed 
measiue  of  prohibiting  the  use  of 
bottom-opening  hard  TEDs  in  the 
SFSTCAs  were  opposed,  at  least  in  part. 
to  this  measure.  Multiple  reasons  were 
given  and  are  responded  to  separately. 

Ck>mment  8:  Bottom-opening  hard 
TEDs  are  a  necessary  option  for  fishing 
in  certain  conditions.  Commenters  at 
the  public  hearings  in  Charleston.  SC. 


and  Brunswick.  GA,  in  particular, 
objected  to  the  proposal  to  prohibit  the 
use  of  bottom-opening  hard  TEDs  in  the 
SFSTCAs.  Fishermen  from  other  areas, 
some  environmental  organizations,  and 
some  state  natural  resource  agencies 
also  spoke  in  favor  of  bottom-opening 
hard  TEDs.  Many  commenters  stated 
thafbottom-opening  TEDs  are  required 
to  allow  the  exclusion  of  heavy  debris 
that  occurs  in  certain  fishing  areas.  If 
debris  cannot  be  excluded  in  top- 
opening  hard  TEDs.  they  argued,  the 
turtle  escape  opening  may  become 
clogged,  hindering  Sea  turtle  release  and 
causing  shrimp  loss. 

Response:  nMFS  recognizes  that  the 
ability  of  bottom-opening  hard  TEDs  to 
exclude  debris  is  a  desirable  quatity  for 
many  fishermen.  Many  items  like 
sponges,  horseshoe  crabs,  shells,  and 
pieces  of  wood  can  be  excluded, 
reducing  the  fisherman's  catch-culling 
time  and  the  potential  for  damage  to 
gear  from  wear  and  tear.  This  advantage 
of  bottom-opening  TEDs  may  only 
provide  enhanced  turtle  exclusion 
under  limited  circiunstances.  as  a  large 
amount  of  these  small  debris  items 
would  have  to  accumulate  to  obstruct  a 
top-opening  TED.  Fishermen  cited 
certain  types  of  large  debris,  such  as 
abandoned  crab  traps,  tree  stumps,  and 
empty  drums  as  posing  a  threat  to 
tijurtles  in  top-opening  hard  TEDs.  In 
feet,  these  types  of  debris  are  more 
likely  to  obstruct  the  escape  opening  of 
a  bottom-opener  since  they  will  lie  in 
the  bottom  of  the  trawl,  and  it  is  not 
certain  that  large  pieces  of  debris  will 
passively  find  Uieir  way  through  the 
escape  opening  in  a  bottom-opemng 
hard  TED  using  an  optional  webbing 
flap  of  the  maximum  allowable  length. 
Turtles  may  still  be  able  to  go  over  a 
large  piece  of  debris  to  escape  throiigh 
a  top-opening  TED.  Very  large  debris 
items  that  completely  obstruct  the  throat 
of  the  trawl  net  are  unlikely  to  be  • 
excluded  from  a  top-  or  a  bottom- 
opening  hard  TED  and  may  result  in 
turtle  captures. 

Comment  9:  Some  commenters  also 
argued  that  slower  escape  times  from 
b<^om-opening  hard  TEDs  compared 
with  top-openers  are  not  important 
contributors  to  turtle  mortality  and  that 
NMFS  testing  data  showed  that  properly 
floated  bottom-opening  hard  THte  were 
effective  at  releasing  turtles.  Some 
commenters  critidrad  NMFS'  methods 
of  testing  TEDs  as  uiuepresentative  of 
actxial  commercial  trawling  conditions, 
and  thus,  as  unrepresentative  of  the 

actual  escape  times  for  sea  turtles. 

Response:  NMFS  agrees  that  its  TED 
testing  methods  are  not  completely 
representative  of  commercial  trawling 
conditions.  The  possibility  fw  turtle 


capture  in  a  TED  under  commercial 
trawling  conditions  may  be  greater 
under  some  circumstances,  such  as  the 
presence  of  debris  in  the  trawl  and  the 
weight  of  catch  or  mud  forcing  the  TED 
to  ride  on  the  sea  floor.  Under 
commercial  trawling  conditions,  turtles 
are  captured  after  already  being 
submerged  for  an  unknown  length  of 
time  and  after  some  are  exhausted  from 
fleeing  the  trawl  that  overtakes  them. 
Turtles  captured  under  commercial 
trawling  conditions  may  have  little  or 
no  visual  means  to  find  a  TED's  escape 
opening,  due  to  turbid  water  or  night. 
These  difficulties  are  not  present  during 
NMFS'  testing  of  TEDs.  On  the  other 
hand.  TED  testing  uses  small  turtles, 
slightly  Iwger  than  the  minimum  size 
turtles  that  strand  in  the  southeast 
United  States.  Adult  or  large  juvenile 
turtles  may  be  better  able  to  escape 
under  some  conditions  due  to  their 
greater  strength.  The  small  turtle  TED 
testing  protocol  requires  the  use  of  a 
control  TED.  against  which  the 
performance  of  candidate  'ihu  is 
measured.  The  control  TED  accounts  for 
the  possibility  of  variability  in  the 
testing  conditions  and  the  fitness  of  the 
turtles,  which  may  affiect  the  observed 
escape  rate  for  a  candidate  TED.  and 
serves  as  the  standard  whose 
performance  must  be  equaled  or 
exceeded  (within  statistical  limits 
governed  by  the  sample  size)  by  a 
candidate  TED. 

In  TED  testing  conducted  diuing  May 
1995.  NMFS  observed  that  small  turtles 
require  almost  twice  as  long  to  escape 
fiom  a  bottom-opening  TED  vs.  a  top- 
opening  TED  (an  average  of  125.6 
seconds  vs.  an  average  of  68.8  seconds). 
These  tests  were  conducted  using  a 
curved-bar  style  grid  TED,  under  ideal 
conditions,  and  Ae  TED  had  a  perfect 
turtle  exclusion  record  in  both  the  top- 
opening  and  bottom-opening 
configuration.  The  June  1996  TED  Uials 
included  comparisons  to  examine  more 
closely  the  effects  of  various  single-grid 
hard  TED  configurations  on  TED 
efficiency  (see  Gear  Testing  Results). 
The  June  1996  tests  revealed  previously 
unknown  problems  with  turtle  capture 
in  straight-bar.  bottom-opening  TEDs 
installed  at  high  angles  and  fitted  with 
long  webbing  fiaps.  Shortening  the 
weeing  flaps  and  lowering  the  angles 
of  strai^t-bar.  bottom-opening  TEDs 
reduced  the  tiutle  capture  rate  and  the 
mean  TED  escape  time.  Shortening  the 
webbing  flap  on  the  curved-bar  bottom- 
opening  hard  TEDs  also  reduced  the 
turtle  capture  rate.  These  changes 
allowed  the  performance  of  the  bottom- 
opening  hard  TEDs  to  approach  that  of 
the  control,  top-opening  curved-bar 
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style  TED,  which  had  a  perfect  turtle 
exclusion  rate  and  a  fast  mean  TED 

escape  time.        

The  June  1996  TED  'esting  revealed 
that  some  configurations  of  bottom- 
opening  hard  TEDs  may  have  a  problem 
with  high  turtle  capture  rates. 
Obviously,  turtle  capture  in  a  TED  poses 
a  greater  threat  to  a  turtle  than  a  longer 
escape  time.  By  reducing  the  straight- 
bar,  bottom-opening  TED's  angle  and 
shortening  its  flap,  however,  both  the 
turtle  escape  success  and  the  average 
escap>e  time  were  improved,  and  with 
the  curved-bar  TEDs,  shortening  the 
webbing  flap  resulted  in  100  percent 
turtle-escape  success.  NMFS  is  still 
*  concerned  that  repeat  captures  and 
forced  submergences  in  shrimp  trawls, 
compounded  by  longer  release  times 
from  TEDs,  could  be  producing  stress 
and  blood  acidosis  levels  that  are 
contributing  to  the  mortality  ^f  sea 
turtles,  particularl}  sn:all  juveniles  and 
sub-adults.  The  June  1996  TED  testing 
showed,  however,  the  need  to  take 
measures  that  will  minimize  the 
possibility  of  turtle  captures  in  TEDs, 
not  just  reducing  escape  times.  Hiese 
measures  an  justifi'Kl  based  on  turtle 
capfiue  rates  alone,  regardless  of  the 
physiological  effects  of  forced 
submeigence. 

Comment  10:  Comments  frt>m  some 
fishermen  and  environmental 
organizations  distinguished  between  the 
need  for  bottom-opening  hard  TEDs  in 
the  Atlantic  and  the  Gulf  of  Mexico. 
These  commenters  stated  that  the 
bottom  types  (either  soft  mud  or  sand) 
and  the  presence  of  sand  waves,  high 
tides,  and  large  amounts  of  debris  in  the 
Atlantic  necessitated  the  use  of  bottom- 
opening  hard  TEDs.  In  addition,  they 
pointed  to  the  use  of  bottom-opening 
hard  TEDs  with  bar  spacings  of  only  2 
inches  (5.1  cm)  by  some  sli^impers  in 
the  Atlantic,  and  stated  that  these  types 
of  TEDs  were  less  likely  to  catch  sea 
turtles.  An  environmental  organization 
stated  that  the  average  size  of  turtles  in 
the  Atlantic  shrimping  area  is  larger 
than  in  the  Gulf,  and  restrictions  on 
bottom-opening  TEDs  are  therefore  not 
necessary  in  the  Atlantic. 

Response:  NMFS  disagrees. 
Fishermen  in  the  Gulf  of  Mexico  also 
must  contend  with  a  variety  of  bottom- 
types,  lai^e  amounts  oT  debris  in  certain 
areas,  and  high  flow  areas,  especially 
near  the  Mississippi  River.  The  straight- 
bar  grid  TED  that  was  tested  by  NMFS 
in  June  1996  had  a  2-inch  (S.l-cm)  bar 
spacing,  and  it  exhibited  some  problems 
with  turtle  captures  before 
modifications  were  made  (see  Gear 
Testing  Results).  There  may  be  a  higher 
proportion  of  small  turtles,  particularly 
juvenile  Kemp's  ridleys.  in  the  Gulf 


than  in  the  Atlantic,  but  juvenile  ridley, 
loggerhead,  and  green  turtles  occur  in 
the  Atlantic  shrimping  grounds. 
Strandings  suggest  that  shrimping  in  the 
Atlantic  continues  to  impact  these 
juvenile  turtles,  too. 

Comment  1 1:  Some  commenters  from 
industry  and  environmental  groups  and 
state  natural  resource  agencies 
suggested  that,  if  restrictions  to  bottom- 
opening  hard  TEDs  are  necessary,  the 
webbing  flap  over  the  escape  opening  be 
shortened  to  reduce  sea  turtle  escape 
time  and  the  possibility  of  entrapping  a 
turtle  when  the  TED  rides  on  the  sea 
floor.  Some  Georgia  shrimpers  stated 
that  they  already  use  bottom-opening 
hard  TEDs  with  shortened  flaps  to  allow 
lam  debris  to  drop  out. 

Response:  NMFS  agrees.  The  June 
1996  TED  testing  results  showed  that 
shortening  the  webbing  flap  is  necessary 
for  bottom-opening  hard  TEDs  to 
achieve  acceptable  turtle  capture  rates 
and  average  turtle  escape  times. 
Additionally,  the  testing  showed  that 
turtle  escape  is  still  possible  from  a 
straight-bar  TED  with  a  shortened 
webbing  flap,  even  when  the  TED  is 
riding  on  the  sea  floor.  Although  there 
may  be  some  concern  among  shrimpers 
about  shrimp  loss  with  a  shortened 
webbing  flap,  NMFS  believes  that 
allowing  the  continued  use  of  bottom- 
opening  hard  TEDs  with  a  shortened 
webbing  flap  is  responsive  to  the 
comments  and  preferences  of  many 
fishermen.  This  measure  is  necessary  to 
ensure  adequate  turtle  exclusion 
performance  of  bottom-opening  hard 
TEDs.  The  current  use  of  shortened 
webbing  flaps  in  the  industry  indicates 
that  shrimp-loss  problems  are  not  a 
major  concern,  at  least  in  comparison 
with  the  desirabiUty  of  excluding 
debris. 

Comment  12:  Some  commenters 
stated  that  the  required  use  of  top- 
opening  hard  TEDs  in  the  Atlantic 
SFSTCA  would  result  in  extensive 
damage  to  gear  because  top-opening, 
hard  TEDs  will  become  buried  and 
cause  the  tailbag  of  the  net  to  be  torn  off. 

Response:  Reports  of  gear  damage 
related  to  top-opening,  hard  TEDs  have 
come  mostly  bom  shrimpers  in  the 
Atlantic.  In  some  Atlantic  shrimping 
areas,  fishermen  operate  in  very  small 
areas  and  must  turn  their  vessels  tighUy 
and  frequently  to  woik  a  given  area. 
NMFS  investigated  the  possibility  that 
this  fishing  method  may  contribute  to 
the  reported  problems.  When  a  trawler 
conducts  a  very  sharp  turn,  the  trawls 
may  come  to  a  complete  stop.  Divers 
observed  that  top-opening  TEE)s,  when 
not  equipped  with  flotation,  setUed  to 
touch  the  bottom  when  the  trawl 
stopped.  In  a  soft  mud  bottom,  the  TED 


may  sink  into  the  mud.  When  the  trawl 
again  takes  the  strain  of  the  tow  cable, 
there  may  be  considerable  drag  and 
possible  gear  damage  if  the  TED  has 
become  buried  in  sediments.  The  divers 
also  observed  that  top-opening  hard 
TEDs,  when  equipped  with  optional 
flotation,  stayed  well  clear  of  the  sea 
floor  when  the  trawl  stopped.  NMFS 
recommends  that  fishermen  using  top- 
opening  hard  TEDs  use  flotation  to 
minimize  the  possibility  of  damage  to 
the  TEDs  and  nets  frt)m  contact  with  the 
sea  floor. 

Establishment  of  SFSTCAs 

Comment  13:  Numerous  comments 
were  received  regarding  the 
geographical  constructs  and  the  need  for 
the  proposed  SFSTCAS,  or  the 
alternative  areas  recommended  in  the 
LGL  Report.  These  concerns,  such  as  the 
need  for  including  inshore  waters  of  the 
Gulf  of  Mexico,  or  excluding  Louisiana 
due  to  the  lack  of  strandings,  were 
addressed  in  the  proposed  rule  and  are 
not  repeated  here  (61  FR 18102,  April 
24, 1996,  see  comments  10  and  11). 
However,  one  commenter  suggested  that 
the  Gulf  SFSTCA  should  include  waters 
out  to  7  fathoms  (9  m)  to  be  consistent 
With  Texas  state  regulations  which 
prohibit  nighttime  shrimping  out  to  7 
fathoms  (9  m). 

Response:  NMFS  established  the  10- 
nm  (18.5  km)  distance  frtim  sho^e  to 
encompass  important  nearshore  habitat 
for  benthic  immature  and  subadult  sea 
turtles,  particularly  Kemp's  ridlevs.  A 
standard  distance  frxim  shore  in  the 
SFSTCAs  also  allows  for  consistency  of 
application  across  state  jurisdiction. 
Further,  NMFS  believes  that  a  distance- 
frt>m-shore  criterion  is  more  easily 
enforced,  since  depth  topography  varies 
by  location. 

Comment  14:  Several  commenters 
were  concerned  that  some  areas  of  high 
importance  of  sea  turtles  may  have  been 
inappropriately  excluded  from  the 
SFSTCAs.  They  urged  NMFS  to  increase 
enforcement  efforts,  shrimp  trawler 
observers,  and  stranding  coverage  in 
areas  adjacent  to  the  SFSTCAs  to 
determine  whether  enhanced  sea  turtle 
protections  are  also  necessary  outsfde  of 
the  SFSTCAs. 

Response:  The  proposed  SFSTCAs 
were  based  (»i  the  importance  of  the 
areas  for  sea  turtles  in  conjunction  with 
the  likelihood  of  negative  interactions 
with  heavy  shrimp  trawUng  activity. 
NMFS  agrees  that  information  from 
enforcement,  observers,  and  strandings 
is  useful  for  determining  the  potential 
level  of  turtle-shrimping  interactions. 
NMFS  considered  all  of  these  foctors  in 
determining  the  proposed  SFSTCAs  and   . 
does  not  anticipate  that  collection  of 
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further  information  would  change  these 
decisions.  Nonetheless,  NMFS  intends 
to  maintain  high  enforceraent  efforts  to 
improve  the  stranding  monitoring 
network  and  to  place  observers  aboard 
shrimp  vessels,  so  that  the  incidental 
take  of  turtles  in  the  shrimp  fishery  can 
be  monitored.  These  actions  have  been 
requirements  of  the  June  11, 1996, 
Opinion,  and  all  subsequent  Biological 
Opinions  considering  the  shrimp 
fishery.  These  efforts  will  be  directed 
both  at  the  SFSTCAs  and  areas  outside 
oftheSFSTCAs. 

Shrimp  Industry  Panel 

Comment  15:  Although  not  a 
proposed  regulatory  measure,  NMFS 
solicited  comments  on  the 
establishment  of  a  shrimp  industry 
panel  and  specifically  on  methods  to 
identify  and  select  shrimp  industry 
representatives  to  serve  on  the  panel 
that  would  fairly  reflect  the  interests  of 
the  diverse  sections  of  the  shrimp 
trawling  fleets.  Comments  generally 
supported  the  establishment  of  a  shrimp 
industry  panel.  However,  some 
commenters  were  concerned  that  such  a 
panel  would  be  too  narrowly  focxised, 
and  that  all  stakeholders  interested  in     , 
conserving  sea  turtle  populations 
should  be  included. 

Response:  NMFS  originally  foresaw 
several  roles  for  a  shrimp  industry 
panel,  including  review  of  information 
and  recommendations  regarding  TED 
technical  matters.  The  challenge  of     . 
addressing  ways  to  improve  soft  TEDs  to 
increase  turtle  escapement  has  created  a 
heightened  need  to  address  that  issue 
specifically.  NMFS  intends  to  move 
quickly  to  establish  a  panel  that  would 
focus  its  efforts  on  improving  or 
modifying  soft  TEDs.  The  panel's 
primary  purposes  would  be  to  review 
existing  information  on  soft  TED 
performance,  to  provide 
recommendations  and  supply  new 
information  on  possible  solutions  to 
identified  problems,  to  examine  testing 
results  associated  with  new  soft  TED 
initiatives,  and  to  communicate  all 
relevant  developments  to  the  wider 
community  of  stakeholders  with  which 
individual  panel  members  are 
associated. 

NMFS  agrees  with  the  commenters 
who  felt  that  a  broader  constituency 
than  just  shrimp  industry 
representatives  should  be  included.  To 
ensure  the  transparency,  and  the 
ultimate  acceptance  and  success,  of  the 
intensive  efforts  to  develop)  effective  soft 
TEDs,  representatives  from  the  sea  turtle 
conservation  community  should  also  be 
involved.  Active  participation  from  the 
shrimp  industry,  though,  will  likely  be 
critical  to  produce  the  technical  ideas 


and  solutions  that  are  necessary  to 
improve  soft  TEDs.  Gear  experts,  shrimp 
industry  leaders,  and  environmental  . 
community  members  will  be  contacted 
and  asked  to  participate  in  the  ftanel. 
Panel  members  should  have  extensive 
contacts  to  their  respective  communities 
to  facilitate  the  passage  of  information 
to  all  the  stakeholders  and  to  attract  the 
greatest  number  of  new  ideas  and 
potential  solutions  for  consideration. 

A  panel  focussed  entirely  on  soft 
TEDs  is  a  narrower  application  than 
originally  discussed  in  the  proposed 
rule.  No  final  decisions  regarding  the 
formation  or  implementation  of  a 
broader  advisory  panel  are  being  made 
at  this  time,  although  the  soft  TED  panel 
will  likely  provide  valuable  experience 
in  the  functioning  of  such  a  panel.  Thus, 
NMFS  will  reserve  response  and 
consider  all  comments  prior  to  any 
further  actions  on  a  broader  shrimp 
industry  advisory  panel.  . 

Changes  to  TED  Requirements 

Comment  16:  Nimierous  commenters 
firom  the  shrimp  industry  objected  to 
any  changes  to  the  present  TED 
requirements  whatsoever,  irrespective  of 
the  specific  measures  of  the  proposed 
rule.  They  criticized  NMFS  for  making 
frequent  changes  to  the  existing 
requirements.  They  stated  that  the 
changes  antagonized  fishermen  and 
made  them  suspicious  of  the  agency's 
intentions  and  the  quality  of  data  used 
in  management  decisions. 

Response:  NMFS  strives  to  avoid    , 
adverse  efiiacts  on  fishermen  resulting 
from  changes  in  regulations.  NMFS  also 
agrees  that  frequent  changes  to 
regulations  are  confusing  and  should  be 
avoided.  The  last  change  to  the  general 
gear  requirements  was  over  2  years  ago, 
when  fishermen  using  bottom-opening 
hard  TEDs  were  required  to  attach 
flotation  to  the  TEDs  (59  FR  33447,  June 
29,  1994).  Subsequently,  temporary 
restrictions  have  been  necessary  in 
response  to  continued  sea  turtle 
mortality  in  areas  of  high  shrimping 
effort  (see  Background).  The 
commenters'  objections  to  rule  changes 
may,  in  part,  result  from  frustration  with 
the  short  notice  provided  and  short 
duration  of  those  temporary  restrictions. 
NMFS  believes  that  such  temporary 
restrictions  are  better  replaced  by 
permanent  measures  that  provide 
greater  protection  for  sea  turtles  and 
greater  certainty  for  fishermen.  In  the 
case  of  the  present  rulemaking,  NMFS 
has  attempted  to  inform  and  involve 
affected  fishermen  through  extensive 
opportunities  for  public  comment, 
informational  meetings,  and  multiple 
public  hearings  and  to  improve  the 
measures  needed  to  protect  sea  turtles 


while  minimizing  the  adverse  impacts 
on  shrimp  fishermen.  NMFS  believes 
that  the  measures  of  this  final  rule  will 
have  a  minimal  impact  on  fishermen. 
Furthermore,  delayed  effective  dates  are 
being  applied  to  the  provisions  in  some 
areas  to  allow  fishermen  additional  time 
to  adapt  to  new  requirenient&.and  to 
purchase  any  new  gear  as  part  of  their 
regular  maintenance  and  repair  cycle 
and  to  allow  additional  time  to  develop 
effective  soft  TEDs. 

NMFS  will  continue  its  efforts  to 
minimize  the  effects  on  fishermen  as  it 
fulfills  its  requirements  to  protect  and 
recovw  endangered  and  threatened  sea 
turtles.  To  the  extent  possible,  NMFS 
will  avoid  frequent  or  repeated  changes 
to  the  TED  requirements.  TED 
technology,  however,  is  constantly 
evolving.  Fishermen  frequently  report 
problems  with  TEDs  or  offer  suggestions 
to  improve  the  function  of  TEDs,  and 
new  information  has  arisen  on  the 
interaction  between  sea  turtles  and 
shrimp  trawling.  NMFS  is  constantly 
evaluating  these  problems,  ideas,  and 
new  information.  If  changes  to  the  TED 
requirements  become  necessary  to 
improve  the  function  of  TEDs  either  lor 
fishermen  or  to  ensure- adequate  turtle 
exclusion  rates,  NMFS  will  implement 
those  changes. 

At  the  present  time,  NMFS  does 
foresee  the  possibility  of  additional 
changes  to  TED  requirements. 
Information  from  observers  and   ■ 
fishermen  has  identified  an  installation 
problem  in  which  weedless-style  hard 
TEDs  are  sometimes  backwards  to  the 
mouth  of  the  trawl.  Testing  with  small' 
turtles  has  shown  that  TEDs  with  this 
installation  problem  do  indeed  entrap 
turtles.  In  addition,  the  turtle  exclusion 
problems  with  some  configurations  of 
bottom-opening  hard  TEDs  that  were 
identified  in  the  June  1996  testing  may 
also  need  to  be  addressed  in  areas 
outside  the  SFSTCAs.  NMFS  anticipates 
that  additional  information  will  be 
developed  and  a  proposed  rule  may  be 
published  addressing  these  two  issues. 
Additionally,  the  development  of 
improvements  or  modifications  to  soft 
TEDs  that  effectively  exclude  turtles 
will  require  amendments  to  the 
regulations  to  implement  the  changes. 

Changes  from  the  Proposed  Rule  to  the 
Final  Rule 

Reduce  the  Size  of  Try  Nets  that  are 
Exempt  from  TED  Use 

The  reduction  in  the  size  of  try  nets 
that  are  exempt  from  required  TED  use 
remains  unchanged  from  the  proposed 
rule.  Specifically,  only  try  nets  with  a 
headrope  length  not  greater  than  12  fl 
(3.6  m)  and  a  footrope  length  not  greater 
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than  15  ft  (4.6  m)  are  exempt  from  the 
TED  requirement.  However,  the 
efiiBctive  date  outside  of  the  SFSTCAs 
has  been  extended  fit>m  December  31. 
1996,  to  December  19. 1997.  NMFS 
believes  that  the  longer  phase-in  period 
will  provide  opportunity  for  NMFS  to 
provide  technology  outreach  to 
shrimpers  to  ensure  that  adoption  of 
TEDs  in  larger  try  nets  is  accepted  man 
readily  in  those  areas  where  shrimpers 
have  not  previously  operated  under  this 
requirement 


Eliminate  Existing  Soft  TEDs  as 
Approved  TEDs  and  Eliminate  the 
Provision  of  the  Regulations  Allowing 
Soft  TEDs  to  be  Approved 

The  proposed  rule  called  for  a  phase- 
out  of  the  use  of  soft  TBDs  by  December 
31, 1996,  and  more  immediately,  a 
prohibition  of  their  use  in  the  proposed 
SFSTCAs.  The  final  rule  removes  the 
approval  of  the  Morrison  TE3D,  Parrish 
TED.  Andrews  TED,  and  Taylor  TED, 
applicable  December  19, 1997,  except  io 
the  SFSTCAs  where  the  use  of  all  soft 
TEDs  is  prohibited,  efiisctive  March  1, 
1997.  The  removing  of  approval  period 
for  soft  TEDs  outside  the  SFSTCAs  has 
been  extended  well  beyond  the 
proposed  date  of  December  31, 1996. 
and  will  provide  time  for  NMFS,  in 
cooperation  with  gear  experts,  the 
shrimp  industry,  and  tb  -i  environmental 
community,  to  undertake  initiatives  to 
develop  effective  soft  TEDs.  Fishermen 
will  also  have  greater  opportimity  to 
replace  their  existing  gear  and  adapt  to 
the  use  of  hard  grid  TEL«.  The  final  rule 
also  addresses  the  need  to  provide 
immediate  measiues  to  reduce  mortality 
in  areas  where  they  are  most  needed. 
The  delayed  efiisctive  date  for  the 
prohibitions  on  soft  TEDs  outside  the 
SFSTCAs  until  1  year  after  the 
publication  of  the  final  rule  is  also    * 
consistent  with  Congressional  directives 
in  the  FY97  Appropriations  Bill  and 
will  allow  further  testing  and 
development  of  modified  and  improved 
soft  TEDs  in  cooperation  with  the 
shrimp  fishing  industry  prior  to  any 
prohibition  of  soft  TED  use. 

The  propo«Bd  rule  would  also  have 
eliminated  the  authority  to  test  and 
approve  new  soft  TED  designs  starting 
in  1997.  In  response  to  comments 
received,  this  final  rule  mwint|iina  the 
authority  to  test  and  approve  new  soft 
TED  designs. 

Enhancing  TED  Effectiveness  in  the 
SFSTCAs 

The  prohibition  on  the  use  of  soft 
TEDs  and  the  reduction  in  the  size  of  try 
nets  that  are  exempt  firom  TED 
reqiiirements  remain  luichanged  within 
the  SFSTCAs.  However,  the  proposed 


prohibition  on  bottom-opening  hard 
grid  TEDs  is  not  implementxl.  Instead, 
two  modifications  to  bottom-opening 
hard  grid  TED  requirements  are  made:  If 
the  optional  webbing  flaps  are  installed, 
the  flap  must  not  extend  beyond  the 
posterior  edge  of  the  TED;  and  the  angle 
of  the  deflector  bars  at  the  bottom  of  the 
TED  must  not  exceed  45°,  effective 
March  1, 1997.  Further  testing  of  single- 
grid  hard  TEDs  has  shown  that  these 
modifications  provided  adequate  sea 
turtle  exclusion  and  significantly 
reduced  the  average  escape  time  of  sea 
turtles  (see  Recent  Gear  Testing  section). 

In  siunmary,  these  modifications  to 
the  bottom-opening  hard  TED 
requirements  allow  such  TEDs  to 
approach  the  level  of  protection  to  sea 
turtles  as  that  attributed  to  top-opening 
hard  grid  TEDs.  which  have  excellent 
tiulle  excliision  rates  and  fost  mean  TED 
escape  times. 

ProTisions  of  the  Final  Rule 

Based  an  the  review  of  comments 
received  during  the  public  hearings  and 
the  comment  period,  new  information 
provided  in  the  TEWG  Report,  and 
further  testing  of  gear  types  in  the 
proposed  measures  (see  Recent  Gear 
Testing  section),  the  final  rule: 

1.  Exempts  bom  the  TED  use 
requirements  try  nets  with  a  headrope 
length  12  ft  (3.6  m)  or  less  and  a 
footrope  length  15  ft  (4.6  m)  or  less, 
applicable  December  19, 1997. 

2.  Removes  the  approval  of  the 
Morrison,  Parrish.  Andrews,  and  Taylor 
soft  TEDs.  applicable  December  19. 
1997. 

3.  Removes  the  applicability  of  the 
two  exiting  TED  testing  protocols  to 
soft  TED  testing,  but  continues  the 
authority  to  test  and  approve  new  TEDs. 

4.  Establishes  SFSTCAs  in  the 
northwestern  Gulf  of  Mexico  consisting 
of  the  ofEshore  waters  out  to  10  nm  (18.5 
km)  along  the  coasts  of  Louisiana  and 
Texas  from  the  Mississippi  River  South 
Pass  (west  of  89«08.5'  W.  long.)  to  the 
U.S.-Mexican  border,  and  in  the 
Atlantic  consisting  of  the  inshore  waters 
and  ofishore  waters  out  to  10  nm  (18.5 
km)  along  the  coasts  of  Geoigia  and 
South  Carolina  from  the  Georgia-Florida 
border  to  the  North  Carolina-South 
Carolina  border. 

5.  Prohibits,  within  the  SFSTCAs.  the 
use  of  bottom-opening  hard  TEDs  with 
a  webbing  flap  that  extends  beyond  the 
posterior  edge  of  the  TED  or  with  an 
angle  of  the  deflector  bars  greater  than 
45°.  measured  along  the  bottom-most  4 
inches  (10.2  cm)  of  each  bar  or,  for  TEDs 
in  whidi  the  deflector  bars  are  not 
attached  to  the  bottom  frame,  along  the 
imaginary  lines  through  the  bottom 


frame  and  the  bottom  end  of  each 
deflector  bar.  effective  March  1, 1997. 

6.  Prohibits,  within  SFSTCAs.  the  use 
of  soft  TEDs,  effective  March  1. 1997. 

7.  Fcv  vessels  fishing  within  the 
SFSTCAs.  exempts  ftwa  TED  use 
requiremoits  try  nets  with  a  headrope 
lei^  not  greater  than  12  ft  (3.6  m)  and 
a  footrope  length  not  greater  than  15  ft 
(4.6  m),  effective  March  1. 1997. 

Qaaeification 

This  action  has  been  determined  to  be 
not  significant  for  purposes  of  E.O. 
12866. 

The  Assistant  Administrator  for 
Fisheries.  NOAA,  prepared  an  EA/RIR 
for  this  proposed  rule  and  copies  are 
available  (see  ADDRESSES). 

When  this  rule  was  prepared,  the 
Assistant  General  Counsel  for 
Legislation  and  Regulation  of  the 
Department  of  Commerce  certified  to 
the  Chief  Counsel  for  Advocacy  of  the 
Small  Business  Administration  as 
follows: 

I  ceitiiy  that  the  attached  propoawi  rale 
will  not  have  a  significanl  economic  impact 
on  a  substantial  number  of  small  entities 
because  the  provisions  of  the  proposed  rule 
would  impose  only  a  minor  economic  burden 
on  shrimp  fishermen.  The  removal  of  soft 
TEDs  from  the  list  of  approved  TEDs  is 
delayed  until  December  31, 1996.  Since  soft 
TEDs  have  a  life-span  of  only  about  1  year, 
shrimp  fishermen  using  soft  TEDs  will  not 
bear  any  additional  costs,  beyond  normal 
gear  replacement  costs.  The  reduction  in 
allowable  sized  of  try  nets  that  are  exempt 
frxun  TED  reqiiirements  is  also  delayed  until 
December  31, 1996.  Fishermen  using  laign 
tiy  nets  will  have  ample  time  to  come  into 
compliance  with  this  change.  For  many, 
normal  gear  replacement  cycles  will  mean 
that  no  additional  finanrial  burden  is 
assumed. 

The  cost  of  purchasing  a  12-4Qot  try  net  ia 
approximately  $100.  or  the  cost  of 
purchasing  a  hard  TED  is  approximately 
$200.  Existing  large  try  nets  may  alao  be 
modified  to  reduce  their  size  by  the 
fisherman.  The  implementation  of  gear 
requirement  changes  in  the  SFSTCAs  ia 
proposed  to  occur  on  a  more  rapid  schedule 
than  the  requirements  outside  the  SFSTCA 
because  of  the  more  critical  need  to  protect 
sea  turtles  and  manage  shrimp  trawl-sea 
turtle  interactions  in  those  areas.  The  impact 
of  this  £Kter  schedule  on  small  businesses  is 
eagected  to  be  small,  though.  The  propoeed 
SFSTCAs  in  the  Gulf  area  was  either 
included  in  the  March  14, 1995,  Shrimp 
Fishery  Emergency  Response  Plan's  (ERP) 
interim  special  management  areas  in  1995  as 
potentially  subject  to  gear  restrictions  or  were 
actually  included  in  gear  restrictions 
implemented  during  1995  in  response  to  sea 
turtle  mottahty  emergencies.  O^er  than 
JMhore  watns,  die  Atlantic  area  propoeed 
SFSTCA  also  was  subject  to  gear  rastrictkxis 
in  1995.  Shrimp  trawlov  subject  to  any  gear 
restrictions  ina995  will  already  have  been 
required  to  purchase  hard  TEDs  and  reduce 


66944   Federal  Register  /  Vol.  61,  No.  245  /  Thursday.  December  19.  1996  /  Rules  and  Regulations 


the  size  of  their  try  neta  or  inatall  hard  TEDi 
in  their  try  nets.  No  additional  burden  will 
be  Impoeed  on  thoee  fiahemien  to  acquire 
new  gear.  In  die  Gulf  SFSTCA.  Zones  13-16 
wera  not  sub)ect  to  gear  restrictiona,  but 
fishermen  in  that  area  were  notified  of 
potential  additional  gear  requirements  as 
specified  in  the  ERP.  Nearshore  fishermen  in 
those  zones,  however,  reportedly  were 
already  using  primarily  hard  liajs,  and 
therafan  the  prohibition  of  soft  TED  use 
should  affect  only  a  small  number  of 
fishermen.  Bottom-opening  hard  TED*  can  be 
converted  to  top-opening  in  approximately 
one  hour  with  an  ostimatBd  cost  (rf 
^praodmataly  $20  of  labor  per  net. 

Accordingly,  under  section  603(b)  of 
die  Regulatcny  Flexibility  Act,  on  initial 
Regulatory  Flexibility  Analysis  was  not 
prepared. 

LktafSabfMis 

50  CFR  Part  217 

Endangered  and  threatened  species. 
Exports,  Fish,  Impcvts.  Marine 
mawnrriAU,  Reporting  and  recordkeeping 
requirements.  Transportation. 

50CFRPart227 

Endangered  and  threatened  species. 
Exports,  Imports.  Marine  mammals. 
Transportation. 

Datwl:  Decmber  13. 1996. 
lalUadA.SchHttln, 
AtsMant  AdnUid*tratorfor  Fuhmea, 
Natkmal  Marine  ruheneBServiet. 

Fot  the  reasons  set  out  in  the 
preamble,  50  CFR  parts  217  and  227  are 
smended  as  follows: 

PART  217— GENERAL  PfK>VlS10N8 

1.  Tlie  authority  citation  (or  part  217 
continues  to  read  as  follows: 


station  on  Bird  Island  at  33*  51'07.9"  N. 
lat,  078»32'32.6"  W.  long.). 

Gulf  Shrimp  Fishery-Sea  Turtle 
Conservation  Area  (Gulf  SFSTCA) 
means  the  ofbhore  waters  extending  to 
10  nautical  miles  (18.5  km)  ofEshore 
akmg  the  coast  of  the  States  of  Texas 
and  Louisiana  htxn  the  South  Pass  of 
the  Mississippi  River  (west  of 
89»32'32.8"08.5'  W.  Icmg.)  to  the  U.S.- 
Mexican bcmlar. 


!  16  U.S.C  1531-1544:  and  16 

VS.C.  742a  et  teq.,  unless  otherwise  noted. 

2>  In  $  217.12,  the  definitions  for 
"Atlantic  Shrimp  Fishery-Sea  Turtle 
Conservation  Area"  and  "Gulf  Shrimp 
Fishery-Sea  Turtle  Conservation  Area" 
are  added,  in  alphabetical  order,  to  read 
as  follows: 

1217.12    DeOnMona. 

Atlantic  Shrimp  Fishery-Sea  Turtle 
Consavation  Area  (Atlantic  SFSTCA) 
meens  the  inshore  and  ofbhore  waters 
extending  to  10  nautical  miles  (18.5  km) 
offshcwe  along  the  coast  of  the  States  of 
Georgia  and  South  Carolina  from  the 
Georgia-Florida  border  (defined  as  the 
line  along  30*42'45.6"  N.  lat.)  to  the 
North  Carolina-South  Carolina  border 
(defined  as  the  line  extending  in  a 
direction  of  135*34'55"  from  true  north 
from  the  North  Carolina-South  Carolina 
land  boundary,  as  marked  by  the  border 


PART  227— THREATENED  FISH  AND 
WILOUFE 

3.  The  authority  dtatiim  for  part  227 
continues  to  read  as  follows: 

Authority:  16 U.&Cl531etse9.  - 

4.  In  $  227.72,  paragraphs 
(e)(2)(ii)(B)(l),  (eM4)(i)(C),  (e)(4Kiii) 
introductory  text.  (e)(4Xiv)(C),  and 
(e)(5)(i)  are  revised  to  read  as  follows: 

1227.72    ExeepOoMtoprohMlloiM. 

•        •        •        •        • 

(2)*-* 

(ii)"** 

(B)*«* 

(1)  (i)  For  any  riurimp  trawler  fishing 
in  the  Gulf  SFSTCA  or  the  Atlantic 
SFSTCA.  a  single  test  net  (try  net)  with 
a  headrope  length  of  12  ft  (3.6  m)  or  less 
and  with  a  footrope  length  of  15  ft  (4.6 
m)  or  less,  if  it  is  either  pulled 
immediately  in  front  of  another  net  or 
is  not  connected  to  another  net  in  any 
way.  if  no  more  than  one  test  net  is  used 
at  a  time,  and  if  it  is  not  towed  as  a 
primary  net 

{ii)  Prior  to  December  19, 1997.  in 
areas  other  than  the  Gulf  SFSTCA  or  the 
Atlantic  SFSTCA.  a  single  test  net  (try 
net)  with  a  headrope  length  of  20  It  (6.1 
m)  or  less,  if  it  is  either  pulled 
immediately  in  front  of  another  net  or 
is  not  connected  to  another  net  in  any 
way,  if  no  more  than  one  test  net  is  txsed 
at  a  time,  and  if  it  is  not  towed  as  a 
primary  net. 

[Hi)  Applicable  after  December  19, 
1997,  a  single  test  net  (try  net)  with  a 
heedrope  length  of  12  ft  (3.6  m)  or  less 
and  with  a  footrope  length  of  15  ft  (4.6 
m)  or  less,  if  it  is  either  pulled 
immediately  in  &t>nt  of  another  net  or 
is  not  connected  to  another  net  in  any 
way,  if  no  more  than  one  test  net  is  used 
at  a  time,  and  if  it  is  not  towed  as  a 
primary  net  ;  •,   - 

•        •        •        •       •       "•   .,  "-'.^ 

(4)  •  *  •  ^  ' 

0)  •  •  * 

(C)  Angle  of  deflector  bars.  [1)  Except 
as  provided  in  paragraph  (e)(4)(i)(C)(2) 
of  this  section,  the  angle  of  the  deflector 


bars  must  be  between  30"  and  55*  from 
the  nonnal.  luHixontal  flow  through  the 
interior  of  the  trawl. 

(2)  For  any  shrimp  trawler  fishing  in 
the  Gulf  SFSTCA  or  the  Atlantic 
SFSTCA,  a  hard  TED  with  the  positioi 
of  the  escape  opening  at  the  bottom  of 
the  net  when  the  net  is  in  its  deployed 
position,  the  angle  of  the  deflector  bars 
from  the  normal,  horizontal  flow 
throiigh  the  interior  of  the  trawl,  at  any 
point,  must  not  exceed  55°,  and: 

(i)  If  the  deflector  ban  that  run  from 
top  to  bottom  are  attached  to  the  bottom 
frame  of  the  TED,  the  angle  of  the 
bottom-most  4  inches  (10.2  cm)  of  each 
deflector  bar,  measured  along  the  bars, 
must  not  exceed  45*  P=lgures  14a  and 
14b): 

(ii)  If  the  deflector  ban  that  run  from 
top  to  botiom  are  not  attached  to  the 
bottom  frame  of  the  TED,  the  angle  of 
the  imaginary  lines  connecting  the 
bottom  frame  of  the  TED  to  the  bottom 
end  of  each  deflector  bar  which  runs 
from  top  to  bottom  must  not  exceed  45* 
(Figure  15). 
'  •        •        •        •        • 

(iii)  So/i  7K>s.  Soft  TEDs  are  TEDs 
with  deflector  panels  made  from 
polypropylene  or  polyethylene  netting. 
For  any  shrimp  trawler  fishing  in  the 
Gulf  SFSTCA  and  the  Atlantic  SFSHTCA, 
soft  TEDs  are  not  approved  TEDs.  Prior 
to  December  19. 1997,  in  areas  other 
than  the  Gulf  SFSTCA  and' Atlantic 
SFSTCA,  the  following  soft  TEDs  are 
approved  TEDs: 

(ivj  •  *  • 

(Q  Webbing  flap.  A  webbing  flap  may 
be  used  to  cover  the  escape,  opening  if: 
No  device  holds  it  closed  or  otherwise 
restricts  the  opening:  it  is  constructed  of 
webbing  with  a  stretched  mesh  size  no 
larger  than  1  5/8  inches  (4.1  cm);  it  lies 
on  the  outside  of  the  trawl;  it  is  attached 
along  its  entire  forward  edge  forward  of 
the  escape  opening;  it  is  not  attached  on 
the  sides  beyond  the  row  of  meshes  that 
lies  6  Inches  (15.2  cm)  behind  the 
posterior  edge  of  the  grid;  and  it  does 
not  extend  more  than  24  inches  (61.0 
cm)  beyond  the  posterior  edge  of  the 
grid,  except  for  trawlera  fishing  in  the 
Gulf  SFSTCA  or  Atlantic  SFSTCA  wittl 
a  hard  TED  with  the  position  of  the 
escape  opening  at  the  bottom  of  the  net 
when  the  net  is  in  its  deployed  position, 
in  which  case  the  webbing  flap  must  not 
extend  beyond  the  posterior  edge  of  the 
grid. 
•        •        •        *        • 

(5)(i)  Revision  of  generic  desigp 
criteria,  and  appmval  c^  TEDs,  of 
allowable  modifications  of  hard  TEDs, 
and  of  special  hard  TEDs.  The  Assistant 
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Administrator  may  revise  the  generic 
design  criteria  for  hard  TEDs  set  forth  in 
paragraph  (e)(4)(i)  of  this  section,  may 
approve  special  hard  TEDs  in  addition 
to  those  listed  in  paragraph  (e)(4)(ii)  of 
this  section,  may  approve  allowable 
modifications  to  haid  TEDs  in  addition 
to  those  authorized  in  paragraph 
(e)(4)(iv)  of  this  section,  or  may  approve 
other  TEDs.  by  regulatory  amendment, 
if.  according  to  a  NMFS-approved 


scientific  protocol,  the  TED 
demonstrates  a  sea  turtle  exclusion  rate 
of  97  percent  or  greater  (or  an  equivalent 
exclusion  rate).  Two  such  protocols 
have  been  published  by  NMFS  (52  FR 
24262,  June  29, 1987;  and  55  FR  41092, 
October  9, 1990)  and  will  be  used  only 
for  testing  relating  to  hard  TED  designs. 
Testing  under  any  protocol  must  be 
conducted  under  the  supervision  of  the 
Assistant  Administrator,  and  shall  be 


subject  to  all  such  conditions  and 
resbictions  as  the  Assistant 
Administrator  deems  appropriate.  Any 
person  wishing  to  participate  in  such 
testing  should  contact  the  Director, 
Southeast  Fisheries  Science  Center, 
NMFS. 


5.  Figures  14a,  14b,  and  15  to  part  227 
are  added  to  read  as  follows: 


^ 

•^  :■'.'. 

'    *      ■*- ; 

■'   '■      '  -e  ~ 

-  v-^r  ■ 

'■» 

^-^^,^?; 

» 
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Straight  Bar  Grid 


Side  View 


4  in. 


Normal  Water  Flow 


Figure  14a  to  part  227 
Maximum  Angle  of  Deflector  Bars  with  Straight  Bars 
Attached  to  the  Bottom  of  the  Frame 


Bent  Bar  Grid 


Side  View 


Normal  Water  Flow 


Figure  14b  to  part  227 
Matximum  Angle  of  Deflector  Bars  with  Bent  Bars 

Attached  to  the  Bottom  of  the  Frame 
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Weedless  Grid 


^ 


Deflector  Bars 


Side  View 


Fnune 


Normal  Water  Flow 


Figure  15  to  part  227 
Maximum  Angle  of  Deflector  Bars  with  Bars 
Unattached  to  the  Bottom  of  the  Frame 
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TNs  section  of  the  FEDERAL  REGISTER 
contains  notices  to  the  pubic  of  the  proposed 
issuance  of  rules  and  reguMions.  Tbe 
purpose  of  these  nolicee  is  to  give  mierested 
persons  an  oppoftunNy  to  paricipata  in  the 
rule  irariong  phor  to  the  adoplton  of  the  final 
rules. 


OFFICE  OF  PERSONNEL 
MANAGEMENT 

5CFRPart831  ^ 
Rm3206-AH66 

Administration  and  Qenaral 
Provisions— Administration 

AGENCY:  OCBce  of  Personnel 

Management. 

ACTION:  Propoeed  rule. 

summary:  The  Office  of  Personnel 
Management  (0PM)  is  proposing  to 
amend  its  regulations  concerning  the 
adfudication  of  claims  arising  under  the 
Qvil  Service  Retirement  System  (CSRS). 
This  amendment  would  provide  that 
OPM  may  initially  issue  decisions  that 
provide  the  opportunity  to  appeal 
direct  to  the  Merit  Systems  Protection 
Board  (MSP6)  without  having  to  request 
OPM  to  review  its  initial  decision.  The 
amendment  will  streamline  processing 
of  claims  under  the  CSRS  and  bring 
OPM's  CSRS  regulations  into 
conformity  with  its  Federal  Employees 
Retirement  System  (FERS)  regulations. 
DATES:  Comments  must  be  received  on 
or  before  February  18, 1997. 
ADDRESSES:  Send  comments  to  John  E. 
Landers,  Chief,  Retirement  Policy 
Division;  Retirement  and  Insurance . 
Service;  Office  of  Personnel 
Management:  P.O.  Box  57;  Washington, 
DC  20044;  or  deliver  to  OPM.  Room 
4351. 1900  E  Street  NW..  Washington, 
DC 

FOR  FURTHER  INFORMATXM  CONTACT: 
Kenneth  R.  Brown,  (202)  606-0299. 
8UPP(.EMENTARY  INFORMATION:  Currently, 
section  839.109  of  Title  5,  Code  of 
Federal  Regulations  establishes  a 
procedure  under  which  individuals 
whose  rights  or  interests  under  CSRS 
are  affected  by  an  initial  decision  of 
OPM  generally  must  request  that  OPM 
reconsider  its  decision  if  they  think 
OPM's  initial  decision  is  wrong,  before 
they  may  seek  review  outside  OPM. 
After  receiving  a  reconsideration 
request.  OPM  renders  a  final  decision 
that  contains  notice  of  the  right  of  the 


individiial  to  file  an  appeal  with  MSPB. 
Only  if  a  decision  is  rendered  at  the 
highest  level  of  review  available  in  OPM 
may  the  individual  seek  MSPB  review 
without  first  obtaining  an  OPM         ^ 
reconsideration  decision. 

The  reconsideration  process    * 
sometimes  imposes  a  needless 
administrative  burden  on  both  the 
individual  and  OPM.  particularly  when 
the  facts  of  the  case  are  not  in  dispute. 
When  all  relevant  evidence  and  facts 
have  already  been  considered  by  OPM 
in  its  initial  decision,  reconsideration  is 
redxmdant,  increases  OPM's 
administrative  and  processing  costs  and 
needlessly  delays  the  claimant's 
opportunity  to  appeal  OPM's  decision  to 
MSPB. 

To  streamline  our  processing  of 
disputed  cases  under  CSRS,  these 
proposed  regulations  would  bring  CSRS 
regulations  into  conformity  with  FERS 
regulations  at  5  CFR  841.307.  Under  the 
¥ERS  process,  whenever  OPM 
determines  that  issuance  of  both  an 
initial  and  reconsideration  decision 
would  be  redundant,  OPM  issues  a  final 
decision  without  the  reconsideration 
process.  The  final  decision  fully  sets 
forth  CH'M's  findings  and  conclusions 
and  contains  notice  of  the  right  to  file 
an  appeal  with  MSPB.  MSPB 
regulations  require  de  novo  review  of 
the  OPM  decision  and  provide 
claimants  with  a  right  to  a  hearing 
before  an  administrative  judge.  Our 
processing  under  the  proposed 
regulations  may  be  illustrated  with  the 
foUowing  example.  If  official  records 
show  that  a  person  claiming  an  annuity 
has  less  than  the  5  years  of  service 
required  by  law,  and  the  person  does 
not  dispute  the  accuracy  of  the  records, 
OPM  will  disallow  the  claim  without  a 
reconsideration  right  at  OPM.  but  rather 
with  a  notice  of  MSPB  appeal  rights.  On 
the  other  hand,  if  the  person  believes 
that  the  official  record  of  his  or  her 
service  is  incomplete  and  wishes  to 
submit  secondary  evidence  to  prove  that 
he  or  she  actually  performed  the 
necessary  5  years  of  service,  OPM 
would  issue  an  initial  decision  with  a 
statement  of  reconsideration  rights  at 
OPM  before  issuing  a  final  decision. 

Regulatory  Flexibility  Act  •■' 

I  certify  that  this  regulation  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities 
because  the  regulation  will  oafy  affect 


Federal  agencies  and  retirement 
payments  to  retired  Government 
employees,  spouses,  and  former 
spouses. 

List  of  Sul^ects  in  5  CFR  Part  831 

Administrative  practice  and 
procedure.  Alimony,  Claims,  Disability 
benefits.  Firefighters,  Government 
employees.  Income  taxes. 
Intergovernmental  relations.  Law 
enforcement  officers,  Pensions, 
Reporting  and  recordkeeping 
requirements,  Retirement. 

Office  of  Personnel  Management 

lamas  B.  King. 

Director. 

Accordingly,  OPM  proposes  to  amend 
title  5,  Code  of  Federal  Regiilations,  as 
follows: 

PART  831— RETIREMENT 

1.  The  authority  citation  for  part  831 
continues  to  read  as  follows: 

Audiority:  5  U.S.Q  8347;  §831.102  also 
issued  under  5  U.S.C  8334;  $  831.106  also 
issued  under  5  U.S.C  5528:  §831.108  also 
issued  under  5  U.S.C  8336(d)(2); 
§  831. 201  (bK6)  also  issued  under  5  U.S.C. 
7701(b)(2);  §831.204  also  issued  under 
section  7202(m)(2)  of  the  Omnibus  Budget 
Reconciliation  Act  of  1990,  Pub.  L  105-508, 
104  Stat  1386-339;  §  831.303  also  issued 
under  5  U.S.C  8334(d)(2);  §831.502  also 
issued  under  5  U.S.C  8337;  §  831.502  also 
issued  under  section  1(3).  EO.  11228.  3  CFR 
1964-1965  Comp.:  §831.621  also  issued 
imder  section  201(d)  of  the  Federal 
Employees  Benefits  Improvement  Act  of 
1986,  Pub.  L  99-251, 100  SUt  23;  subpart 
S  also  issued  under  5  U.S.C  8345(k);  subpart 
V  also  issued  under  5  U.S.C  8343a  and 
section  6001  of  the  Omnibus  Budget 
Reconciliation  Act  of  1987.  Pub.  L  100-203. 
101  Stat  1330-275;  §831.2203  also  issued 
under  section  7001(a)(4)  of  the  Omnibxis 
Budget  Reconciliation  Act  of  1990,  Pub.  L 
101-508;  104  Stat  1388-328. 

Subpart  A— Administration  and 
Qenaral  Provisions 

2.  In  §  831 .109,  paragraph  (c)  the  last 
sentence  is  removed,  the  text  in 
paragraph  (f)  after  the  heading  "Final 
decision.",  is  redesignated  as  paragraph 
(f)(1)  and  paragraph  (f)(2)  is  added  to 
read  as  follows: 


f  831.109    Initial  dedaion 


(2)  OPM  inay  issue  a  final  decision 
providing  the  opportunity  to  appeal 


.'t'* 
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under  §831.110  rather  than  an 
oppoitimity  to  request  reconsideration 
under  paragraph  (c)  of  this  section.  Such 
a  decision  must  be  in  writing  and  state 
the  right  to  appeal  under  §  831.110. 
•        •        •        *        • 

[FR  Doc  96-32135  Filed  12-1B-96;  8:45  am] 
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COMMODITY  FUTURES  TRADINQ 
COMMISSION 

17  CFR  Parts  145  and  147 

Commlasion  Records  an6  Information; 
Open  Commission  Meetings 

agency:  Conunodity  Futures  Trading 

Commission. 

ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  The  Commodity  Futures 
Trading  Commission  ("Commission"  or 
"CFTC")  seeks  comments  on  its 
proposal  to  amend  rules  relating  to 
Commission  records  and  information 
last  revised  October  5, 1989.  The 
proposed  modifications  update  and 
streamline  procedures  in  light  of  the 
Commission's  experience  in  the  past 
several  years  and  amend  rules  regarding 
open  Commission  meetings  to  conform 
to  these  modifications. 
DATES:  Comments  are  due  no  later  than 
February  18, 1997. 

ADDRESSES:  Comments  should  be  sent  to 
Jean  A.  Webb,  Secretary  of  the 
Commission,  Commodity  Futures 
Trading  Commission,  Three  Lafayette 
Centra.  1155  21st  Street,  NW, 
Washington.  DC  20581;  or  by  electronic 
mail  to  secretary@cftc.gov. 
FOR  FURTHER  MFORMATKM  CONTACT: 
Merry  Lymn,  Assistant  General  Counsel. 
Office  of  the  General  Counsel, 
Commodity  Futures  Trading 
Commission,  Three  Lafayette  Centre, 
1155  21st  Street,  NW,  Washington,  DC 
20581.  Telephone:  (202)  418-5120. 

SUPPLEMENTARY  INFORMATION: 

L  Background — Need  for  Reviskms 

Based  on  its  experience  in  the  nearly 
seven  years  since  the  rules 
implementing  the  Freedom  of 
Information  Act  ("FOIA")  (5  U.S.C  552 
(1994))  were  last  revised,  the 
Commission  has  identified  several  rules 
which  it  believes  should  be  modified. 
The  Commission  invites  comments 
regarding  the  proposed  revisions. 

A.  Disclosure  of  Nonpublic  Records 

1.  Exemption  7 

The  Freedom  of  Information  Reform 
Act  of  1986  ($§  1801-1804  of  Public  L. 
99-570)  ("Reform  Act")  amended  the 


FCHA  by  modifying  the  terms  of 
Exemption  7  (5  U.S.C.  552(b)(7))  relating 
to  requests  for  records  ccnnpiled  for  law 
enforcement  purposes,  and  by 
supplying  new  provisions  relating  to  the 
charging  and  waiving  of  faes.  On  May 
22, 1987,  the  Commission  publidied  a 
final  rule  at  52  FR  19306  implementing 
a  Uniform  Freedom  of  Information  Act 
Fee  Schedule  and  Guidelines,  published 
by  the  Office  of  Management  and 
Budget,  52  FR  10011  (March  27, 1987) 
("0MB  GuideUnes").  At  that  time,  the 
Commission  did  not  modify  its  rule 
regarding  Exemption  7  set  forth  in  17 
Cni  145.5(g).  Nevertheless,  since  early 
1988,  the  Commission  has  been 
implementing  Exempticm  7  by  following 
the  guidance  set  forth  in  the  "Attorney 
General's  Memorandum  on  the  1986 
Amendments  to  the  Freedom  of 
Information  Act"  (December  1987).  The 
Commission  proposes  to  revise  Rule 
145.5(g)  to  conform  to  its  practice  and 
the  Retorm  Act. 

Prior  to  the  Reform  Act,  FOIA 
permitted  the  withholding  of 
investigatory  records,  only  to  the  extent 
that  production  'Vould"  interfere  with 
enforcement  proceedings;  "would" 
constitute  an  imwarranted  invasion  of 
I>ersonal  privacy;  "would"  disclose  the 
identity  of  a  confidential  soiut»;  or 
"would"  endanger  the  lifie  or  safety  of 
law  enforcement  persoimel.  5  U.S.C. 
552(b)(7)  (A),  (C),  and  (D)  (1982).  The 
Commission's  ourent  rule  reflects  this 
statutory  language. 

The  Reform  Act  relaxed  the  test 
relating  to  the  withholding  of 
investigatory  records  by  substituting 
"would"  with  the  phrase  "could 
reasonably  be  expected  to"  in  5  U.S.C. 
5S2(b)(7)(A)  (interfere  with  enforcement 
proceedings),  (b)(7)(C)  (constitute  an 
unwarranted  invasion  of  i>ersonal 
privacy),  and  (b)(7)(D)  (disclose  identity 
of  a  confidential  source).  The  Reform 
Act  also  modified  subsection  (b)(7)(F)  to 
provide  for  the  withholding  of  records 
to  protect  the  life  or  physical  safety  of 
any  person,  not  just  law  enforcement 
personnel.  The  Commission  proposes  to 
amend  Rule  145.5(g)  to  conform  to  its 
practice  and  the  Reform  Act. 

Additionally,  the  Reform  Act 
amended  the  confidential  soiuc» 
provision  of  FOIA  to  extend  it  to 
include  "a  State,  local  or  foreign  agency 
or  authority  or  any  private  institution 
which  furnished  information  on  a 
confidential  basis."  The  Reform  Act  also 
amended  FOIA  to  provide  for  expanded 
protection  of  the  information  itself 
when  provided  by  a  confidential  source 
in  a  criminal  or  national  seciuity 
investigation.  Both  of  these  changes  are 
reflected  in  the  proposed  revision  of 
Rule  145.5(g). 


Originally,  FOIA  had  provided  for  the 
withholding  of  "investigative 
techniques  and  procedures."  5  U.S.C 
552(b)(7)(E)  (1982).  The  Reform  Act 
added  an  exemption  for  disclosure  of 
"'echniques  and  procediu«s  for  law 
enforcement  investigations  or 
prosecutions,  or  *  *  *  (disclosure  of] 
guideUnes  fw  law  enforcement 
investigations  or  prosecutions  if  such 
disclosure  could  reasonably  be  expected 
to  risk  circumvention  of  the  law."  5 
U.S.a  552(b)(7)(E),  as  amended.  This 
statutory  change  is  also  reflected  in  the 
proposed  revision  of  Rule  145.5(g). 

Further,  the  Commission  proposes  to 
expand  the  description  of  enforcement 
proceedings.  Whereas  the  current  rule 
describes  "enforcement  proceedings" 
and  "investigatory  records"  primarily  as 
activities  of  the  Commission,  the 

Eroposed  rule  expressly  includes  the 
iw  enforcement  activities  of  the 
Department  of  Justice,  or  any  United 
States  Attorney,  or  any  Federal,  State, 
local,  foreign  governmental  authority  or 
foreign  futures  or  secxuities  authority,  or 
any  firtiires  (v  securities  industry  self- 
regulatory  organization.  Similarly,  the 
proposed  rule  also  expressly  describes 
"investigatory  record"  to  include 
material  involving  the  possible  violation 
of  any  statutory  or  regulatory  provision 
administered  by  these  same  authorities. 

Finally,  the  current  rule  appeara  to 
limit  the  exemption  for  investigatory 
sources  to  persons  who  communicated 
with  the  CcHnmission  "confidentially." 
As  currmtly  phrased,  this  suggests  that 
a  person  must  express  a  desire  for 
'confidentiahty."  Because  FOIA  does 
not  require  a  request  for  confidentiahty, 
the  Commission  proposes  to  delete  this 
phraseology.  Thus,  the  proposal  covers 
written  conununications  from,  or  to,  any 
person  complaining  or  otherwise 
furnishing  information  respecting 
possible  violations,  as  well  as  all 
correspondence  or  memoranda  in 
coimection  with  such  complaints  or 
information. 

2.  Other  Changes 

The  introductory  paragraph  of  Rule 
14S.5(d)(l),  v^ch  describes  certain 
business  information  which  the 
Commission  would  ordinarily  treat  as 
exempt  from  disclosure,  has  led  to  some 
contusion.  Some  submitters  have  read 
the  phrase  in  (d)(1)  concerning 
"information  •  *  •  of  a  kind  not 
normally  disclosed  by  the  person  bom 
whom  it  was  obtained"  as  meSning  that 
if  a  submitter  would  not  normally 
disclose  the  information  to  the  public, 
the  submitter  can  choose  to  have  the 
Commission  withhold  it.  Such  an 
interpretation  is  not  cmsistent  with 
FOIA.  The  balance  of  the  language  of 


>i. 
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the  introductory  section  concerning 
Commission  undertakings  to  receive 
certain  material  "bx  its  use  or  the  use 
of  specified  persons  onW"  creates 
additional  ambiguity.  The  Commission 
believes  neither  phrase  adds  to  the 
understanding  of  the  rest  of  the  rule. 
Accordingly,  the  Commission  proposes 
to  delete  the  entire  introductory 
paragraph.  The  Commission  also     . 

Siroposes  to  delete  the  same  language 
bund  in  Rule  147.3(b)(4)(i). 

B.  Detailed  Written  Justification  of 
Request  for  Confidential  Treatment 

Under  the  current  scheme,  when  there 
is  a  FOIA  request  for  materials  for 
whicb  confidential  treatment  has  been 
^ght  under  Rule  145.9  by  the 
submitter  of  the  materials,  the  Assistant 
Secretary  of  the  Commission  for 
Freedom  of  Information.  Privacy  and 
Sunshine  Acts  Compliance  ("Assistant 
Secretary")  seemin^y  must  require  the 
submitter  to  file  a  detailed  written 
justification  of  the  confidential 
treatment  request  within  ten  daye. 
However,  it  has  been  the  experience  of 
the  Commission  that,  in  some  cases,  the 
submitter's  initial  petition  for 
confidential  treatment  of  the 
information  or  its  response  to  a  prior 
FOIA  request  is  so  complete  that  the 
Assistant  Secretary  does  not  need  it  to 
be  supplemented  in  order  to  determine 
that  confidential  treatment  is  justified. 
ConsequffliUy,  the  Commission  is 
proposing  that  under  Rule  145.9(e)(1) 
the  Assistant  Secretary  request 
submission  of  a  detailed  justification 
unless  (i)  pursuant  to  an  earlier  FOIA 
request,  a  prio:  determination  to  release 
or  «nthhold  the  material  has  been  made; 
(ii)  the  submitter  has  already  provided 
sufficient  information  to  grant  the 
request  for  confidential  treatment;  or 
(iii)  the  material  is  otherwise  in  the 
public  domain. 

Additionally,  the  Commission 
proposes  to  modify  Commission  Rules 
145.9(d)(7)  and  145.9(e)(1).  When  the 
Assistant  Secretary  determines  that 
there  has  been  a  request  for  information 
for  which  confidential  treatment  has 
been  requested  and  that  it  is  necessary 
to  provide  the  justification,  it  is 
proposed  thai  the  Assistant  Secretary 
notify  the  submitter  of  the  material  that 
the  requested  information  will  be 
released  after  ten  business  days  unless 
the  submitter  objects  by  providing  a 
detailed  written  justification.  In  the 
proposal,  should  a  submitter  fail  to  file 
a  detailed  written  justification,  the 
submitter  will  not  be  given  an 
opportunity  to  appeal  an  adverse 
determination.  It  is  expected  that  the 
voliune  of  correspondence  will  be 
reduced  by  giving  the  Assistant 


Secretary  this  authoritv.  The  mandatory 
language  is  unchanged  regarding  what 
must  be  supplied  once  a  request  for 
confidential  treatment  is  made. 

In  some  cases,  submitters  of  material 
have  requested  confidential  treatment  of 
the  pubuc  portions  of  financial  reports 
of  futures  commission  merchants  and 
introducing  brokers  filed  on  Form  1-FR 
pursuant  to  17  CFR  1.10.  In  the  past  . 
seven  years,  no  submitter  of  material 
has  been  able  to  convince  the 
CcMnmission  to  make  confidential  the 
public  portions  of  these  reports. 
However,  submitters  continue  to  file 
such  requests,  requiring  unnecessary 
consumption  of  time  and  preparation  of 
paperwork  by  submitters,  requesters, 
and  Commission  staff.  Consequently, 
the  Commission  is  proposing  to  modify 
Commission  Rules  145.5  and  145.9(d)(8) 
by  indicating  that  requests  for 
confidential  treatment  of  the  public 
portions  of  the  financial  reports  wiU  not 
be  processed.  >  Conforming 
modifications  are  proposed  for 
Commission  Rule  147.3(b)(4)(i).  The 
Commission  is  not  propoung  any 
change  regarding  wnicn  portions  of  the 
Form  1-FR  are  treated  as  pubfic  and 
which  portions  are  treated  as  nonpublic. 

Similarly,  submitters  have  requested 
confidential  treatment  of  materials 
which  have  not  yet  been  submitted  to 
the  Conunission.  In  practice,  it  is  often 
difficult  to  identify  what  subsequent 
material  is  covered,  adding  greatly  to 
processing  time  and  expense. 
Accordin^y,  the  Commission  proposes 
to  amend  Rule  145.9(d)(4)  to  indicate 
that  requests  for  confidential  treatment 
of  a  future  submission  will  not  be 
processed.  In  some  cases,  however, 
submitters  submit  materials  in 
installments  in  response  to  Commission 
requests  for  information,  e.g.,  pursxiant 
to  investigations  or  in  regard  to  contract 
market  designations.  The  proposal  sets 
forth  a  labelling  procedure  to  address 
this  situation. 

Commission  Rule  145.9(d)(6) 
currently  states  that  requests  for 
confidential  treatmoit  are  considered 
public  documents.  However, 
Commission  stafi  routinely  declines  to 
treat  requests  for  confidential  treatment 
as  pubUc  where  disclosiue  of  even  the 
existence  of  a  request  would  reveal 
nonpublic  information,  e.g.,  in  the  case 
of  a  request  for  confidential  treatment 
made  widi  respect  to  a  submission  in  a 
pending  investigation.  Accordingly,  the 
Commission  proposes  to  modify 


>  To  the  extant  that  17  CFR  1.10  and  31.13  raqaii* 
separata  binding  procedures  so  that  certain  portion* 
of  financial  reports  can  be  accorded  nonpublic 
treatment,  the  Commission  has  proposed  to 
eliminate  these  procedures  in  a  separate  release.  61 
FR  55235  (Oct  25.  1996). 


Commission  Rule  145.9(d)(6)  to  permit 
withholding  information  about  a  request 
where  disclosiue  of  the  request  itself 
would  reveal  other  informatian  exempt 
from  disclosure. 

In  all  other  cases,  the  request  for 
confidential  treatment  will  be  public 
Nonetheless,  some  requesters  include 
confidential  information  in  their 
requests  for  confidential  treatment  and 
seek  confidential  treatment  of  the 
request  Thus,  the  Commission  proposes 
to  amend  Commission  Rule  145.9(d)(6) 
to  advise  submitters  of  information  to 
place  information  for  which  they  want 
confidential  treatment  in  an  appendix  to 
the  request 

C.  Appendix  A — Compilation  of 
Commission  Records  Available  to  the 
Public 

Appendix  A  to  17  CFR  Part  145 
contains  a  list  of  publicly  available 
Commission  records  and  the  offices 
which  are  responsible  for  them. 
Requesters  are  advised  to  contact  those 
offices  directly  for  access  to  such 
records. 

The  appendix  indicates  that  the  Office 
of  the  Secretariat  maintains  a  binder  of 
FOIA  requests  and  responses.  However, 
since  1985,  on  the  advice  of  the  United 
States  Department  of  Justice,  it  has  not 
been  Commission  practice  to  release  the 
addresses  or  other  personal  information 
about  requesters.  See  U.  S.  Department 
of  Justice,  Office  of  Information  and 
Privacy,  Freedom  of  Information  Act 
Guide  &■  Privacy  Act  Overview, 
September  1995  ed.  at  209  (while 
release  of  the  names  of  requesters  is  not 
an  invasion  of  privacy,  personal 
information  about  FOIA  requestere  such 
as  home  addresses  and  telephone 
numbers  should  not  be  disclosed),  citing 
FOIA  Update.  Winter  1985  at  6 
(personal  information  about  an 
individual  FOIA  requester  is  protected 
imder  Exemption  6  absent  a  particularly 
compelling  public  interest  in  its 
disclosure;  however,  names  of  Privacy 
Act  requestere  should  not  be  disclosed). 
Rather  t^tan  redacting  all 
correspondence,  the  Office  of  the 
Secretariat  has  been  redacting  personal 
information  from  the  requests  and 
responses  only  when  an  FOIA  request  is 
made  as  to  those  documents. 
Consequently,  the  Commission  proposes 
to  amend  Appendix  A  to  conform  to  its 
current  practice  by  deleting  reference  to 
the  binder  from  Appendix  A(b)(l)  and 
renumbering  the  paragraphs 
•accordingly. 

Appendix  A  also  indicates  that 
requestere  may  obtain  access  to  public 
portions  of  registration  documents  at  the 
Commission's  regional  office  in 
Chicago.  Since  1983  the  Commission 
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has  authorized  the  National  Futures 
Association  ("NFA")  to  perform  various 
Ix>rtions  of  the  Commission's    . - 
registration  functions  and    .      .'   i- 
responsibilities  under  the  Commodity 
Exchange  Act,  7  U.S.C.  1  et  seq.  (1994). 
By  notice  pubUshed  at  49  FR  39518. 
39523  (Oct.  9, 1984),  the  Commission 
authorized  NFA  to  make  available  to  the 
pubhc  for  inspection  and  copying  the 
pubUcly  available  portions  of  all 
registration  forms  compiled  or 
maintained  in  connection  with  its 
performance  of  registration  functions 
under  the  Commodity  Exchange  Act.  At 
that  time,  the  Commission  notified  the 
pubhc  that  any  person  seeking  to 
inspect  or  copy  the  pubhcly  available 
portions  of  such  registration  forms 
should  contact  NFA  directly  and  that  a 
formal  request  pursuant  to  FOLA  is  not 
necessary  to  obtain  such  information. 
The  Commission  proposes  to  amend 
Appendix  A  accordingly. 

D.  Appendix  B — Schedule  of  Fees 

The  Commission  last  set  FOIA  fees  on 
May  22, 1987  when  it  published  a  final 
rule  at  52  FR  19306  (ls4y  22, 1987).  The 
OMB  Guidelines  require  that  each 
agency's  fees  for  searches  involving 
records  stored  in  computer  formats  be 
based  upon  its  direct  reasonable 
operating  costs  of  providing  FOIA 
services.  To  this  end,  the  Commission 
has  reviewed  its  fees  and  proposes  a 
new  fee  schedule  to  be  set  forth  in 
Appendix  B.  The  fees  set  forth  in  the 
proposal  reflect  the  data  the 
Commission  ciurently  reports  to  OMB. 
Fees  are  based  upon  the  actual 
computer  time  used.  The  proposed  fee 
for  programming  and  performing 
searches  is  $32.00  per  hour.  This  fee 
represents  the  average  of  the  pay  scale 
for  staff  who  actually  perform  the 
service— GS-1 3,  Step  4.  The 
Commission  has  calculated  its  direct 
costs,  defined  by  OMB  for  the  purpose 
of  FOIA  fees,  as  salary  of  $27.86  per 
hour,  plus  16  percent.  52  FR  10018 
(Mar.  27. 1987).  The  Commission 
rounded  the  $32.32  total  to  $32.00. 

Finally,  in  Appendix  B(a)(3)  the 
phrase  "operation  of  the  central 
processing  imit"  has  caused  some 
confusion.  Rather  than  substituting  a 
new  phrase,  the  Commission  proposes 
to  explain  the  new  way  in  which  its 
lecoixls  are  stored  in  its  computer 
systems  and  how  searches  are 
performed.  This  should  clarify  the 
process. 

E.  The  Commission's  Address 

The  Commission  proposes  to  update 
the  addresses  and  telephone  numbers 
which  appear  in  Part  145,  which  have 
not  been  updated  previously. 


IL  Relatod  Matter 
Regalatary  Flexibility  Act 

The  Regulatory  Flexibility  Act 
("RFA").  5  U.S.C.  601  et  seg.  (1988), 
requires  that  agencies,  in  proposing 
rules,  consider  the  impact  of  those  rules 
on  small  businesses.  "The  Commission 
has  previously  determined,  pursuant  to 
5  U.S.C.  605(b)  that  Part  145  rules 
relating  to  Commission  records  and 
information  do  not  have  a  significant 
economic  impact  on  a  substmitial 
number  of  small  entities.  Because  they 
do  not  impose  regulatory  obligations  on 
commodity  professionals  and  small 
commodity  firms,  and  because,  if 
instituted,  the  proposed  corrections  and 
amendm«its  will  expedite  and  improve 
the  FOIA  process,  the  Commission  does 
not  expect  the  proposed  rule  to  have  a 
significant  economic  impact  on  a 
substantial  niunber  of  small  business 
entities. 

Accordingly,  pursuant  to  Rule  3(a)  of 
the  RFA  (5  U.S.C.  605(b)),  the 
Chairperson,  on  behalf  of  the 
Commission,  certifies  that  this  proposed 
rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  The 
Commission  nonetheless  invites 
comment  fit>m  any  member  of  the 
pubUc  who  beUeves  that  these  revisions 
and  corrections  would  have  a  significant 
impact  on  small  businesses. 

ListofSublects 

17  CFR  Part  145 

Confidential  business  information. 
Freedom  of  information. 

17  CFR  Part  147 

Sunshine  Act. 

For  the  reasons  set  forth  in  the 
preamble,  title  17,  parts  145  and  147  are 
proposed  to  be  amended  as  follows: 

PART  145— COMMISSION  RECORDS 
AND  INFORMATION 

1.  The  authority  for  Part  145  is  revised 
to  read: 

AndMuity:  Pub.  L  99-570, 100  Stat.  3207, 
Pub.  L  89-554,  80  Stat  383,  Pub.  L.  90-23. 
81  Stat.  54,  Pub.  L.  93-502.  88  Stat.  1561- 
1564  (5  U.S.Q  552);  Sec  101(a),  Pub.  L.  93- 
463,  68  Stat  1389  (5  U.S.C  4a(j));  unlaw 
otherwise  noted. 

2.  Section  145.5  is  amended  as  set 
forth  below: 

|14M   [AmendecQ 

a.  In  the  introductory  paragraph  add 
a  sentence  to  the  end  as  set  forth  below. 

b.  Remove  the  introductory  text  of 
paragraph  (d)(1). 

c  la  (d)(l)(i)  (B)  and  (E)  remove  the, 
following  phrase:  "Provided.  The 


procedure  set  forth  in  17  CFR  1.10(g)  is 
foUowed:". 

d.  In  (d)(l)(i)  (Q  and  (D)  remove  the 
followiiig  phrase:  ",  provided  the 
procedure  set  forth  in  §  1.10(g)  of  this 
diapter  is  followed". 

e.  In  (d)(l)(i)  (F)  and  (G)  ranove  the 
follo%ying  phrase:  ",  if  the  procedure  set 
forth  in  §  1.10(g)  of  diis  chapter  is 
followed". 

f.  In  (d)(l)(i)(H)  remove  the  following 
phrase:  ",  provided  the  procedure  set 
forth  in  §  31.13(m)  of  this  chapter  is 
followed". 

g.  Paragraph  (g)  is  revised  to  read  as 
set  forth  below. 

f14S^    Dtedoaure  of  nonpublic  raoonla. 

•  •  •  Requests  for  confidential 
treatment  of  segregable  public 
information  will  not  be  processed. 

•        *        •        •        • 

(g)(1)  Records  or  information 
.compiled  for  law  enforcnnent  purposes 
to  the  extent  that  the  production  of  sudi 
records  or  information: 

(i)  Could  reasonably  be  expected  to 
interfere  with  enforcement  activities 
imdertaken  or  likely  to  be  undertaken 
by  the  Commission  or  any  other 
authority  including,  but  not  limited  to, 
the  Department  of  Justice,  or  any  United 
States  Attorney,  or  any  Federal,  State, 
local,  foreign  governmental  authority  or 
foreign  fotares  or  securities  authority,  or 
any  hitures  or  securities  industry  self- 
resulatory  organization; 

(ii)  Would  deprive  a  person  of  a  right 
to  a  feir  trial  or  an  impartial 
adjudication; 

(iii)  Could  reasonably  be  expected  to 
constitute  an  unwarranted  invasion  of 
personal  privacy: 

(iv)  Could  reasonably  be  e}q>ected  to 
disclose  the  identity  of  a  confidential 
source  including  a  State,  local  or  foreign 
agency  or  authority  or  any  private 
institution  which  furnished  information 
on  a  confidential  basis,  and,  in  the  case 
of  a  record  or  information  compiled  by 
a  criminal  law  enforcement  authority  in 
the  course  of  a  criminal  investigation,  <x 
by  an  agency  conducting  a  lawfiil 
national  security  intelligiBnce 
investigation,  information  furnished  by 
a  confidential  source; 

(v)  Would  disclose  techniques  or 
procedures  or  would  disclose  guidelines 
tor  law  enforcemmit  investigations  or 
prosecutions  if  such  disclosure  could 
reasonably  be  expected  to  risk 
circumvention  of  the  law;  m' 

(vi)  Could  reasonably  he  ejqjected  to 
endangOT  the  Ufe  or  physical  safety  of 
any  individual. 

(2)  The  t«m  "investigatory  records" 
includes,  but  is  not  limited  to,  all 
docxunents,  ncords,  transcripts, 
evidentiary  materials  of  any  nature. 
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coiTesp<»idenc8,  related  memoranda,  or 
work  product  concerning  any 
examination,  any  investigation  (whether 
formal  or  informal),  or  any  related 
litigation,  which  pertains  to.  or  may 
disclose,  the  possible  violation  by  any    . 
person  of  any  provision  of  any  statute, 
rule,  or  regulation  administered  by  the 
Commission,  by  any  other  Federal, 
State,  local,  or  foreign  governmental 
authority  or  foreign  futures  or  securities 
authority,  or  by  any  futures  or  securities 
industry  self-regulatory  organization. 
The  term  "investigatory  records"  also 
includes  all  written  communications 
from,  or  to.  any  person  complaining  or 
othOTwise  furni^iing  information 
respecting  such  possible  violations,  as 
well  as  all  correspondence  or 
memoranda  in  connection  with  such 
complaints  w  infmnation. 


9146l9   ComnlMioii 


tooontictfof 


3.  In  §  145.6(a).  remove  the  phrase 
"(816)  374-^602"  and  add  in  its  place 
"(816)  931-7600";  remove  the  phrase 
"10880  Wilshire  Blvd..  suite  1005  Los 
Angeles.  California  90024.  Telephone: 
(310)  575-6783"  and  add  in  its  place 
"10900  Wilshire  Boulevard.  Suite  400, 
Los  Angeles.  California  90024. 
Telephone:  (310)  325-6783". 

4.  Section  145.9  is  amended  by 
revising  paragraphs  (d)  (4),  (6),  (7).  and 
(8)  and  the  first  sentence  of  (e)(1)  to  read 
as  follows: 

f146^    Petition  for  eonfldentiai  treatment 
e(  hMomwllon  nibinMMt  to  ttie 
Ooniiwecion. 


(d)-  •  • 

(4)  A  request  for  confidential 
treatment  should  accompany  the 
material  for  which  confidential 
treatment  is  being  sought  If  a  request 
for  confidential  treatment  is  filed  after 
the  filing  of  such  material,  the  submitter 
shall  have  the  burden  of  showing  that  it 
was  not  possible  to  request  confidential 
treatment  for  that  material  at  the  time 
the  material  was  filed.  A  request  for 
confidential  treatment  of  a  foture 
submission  will  not  be  processed.  All 
records  which  contain  information  for 
which  a' request  for  confidential 
treatment  is  made  or  the  appropriate 
aegregable  portions  thereof  should  be 
marked  by  the  person  submitting  the 
records  with  a  prominent  stamp,  typed 
legend,  or  other  suitable  form  of  notice 
on  each  page  or  segregable  portion  of 
each  page  stating  "Confidential 
Treatment  Requested  by  [name]."  If 
such  marking  is  impractical  under  the 
circumstances,  a  cover  sheet 
prominentiy  marked  "Confidential 


Treatment  Requested  by  [name)"  riiould 
be  securely  attached  to  each  group  of 
records  8ul)mitted  for  which 
confidential  treatment  is  requested. 
Each  of  the  records  transmitted  in  this 
matter  should  be  individually  marked 
with  an  identifying  number  and  code  so 
that  they  are  separately  identifiable.  In 
some  circumstanoes.  such  as  when  a 
penon  is  testifying  in  the  course  of  a 
Commission  inve^gation  or  providing 
documents  requested  in  the  course  of  a 
Commission  inspection,  it  may  be 
impractical  to  submit  a  written  request 
fix^  confidential  treatment  at  the  time  the 
information  is  first  provided  to  the 
Commission.  In  no  circumstances  can 
the  need  to  comply  with  the 
requirements  of  tbds  section  justify  or 
excuse  any  delay  in  submitting 
information  to  the  Commission.  Rather, 
in  such  circumstances,  the  person 
testifying  or  otherwise  submitting 
information  should  inform  the 
Commission  employee  receivinj  the 
information,  at  the  time  the  information 
is  submitted  or  as  soon  thereaffcn'  as 
possible,  that  the  person  is  requesting 
confidential  treatment  for  the 
informati<Ma.  The  person  shall  then 
submit  a  written  request  for  confidential 
treatment  within  30  days  of  the 
submission  of  the  information.  If  access 
is  requested  under  the  Freedom  of 
Information  Act  with  respect  to  matoial 
for  which  no  timely  request  for 
confidential  treatment  has  been  made,  it 
may  be  presimied  that  the  submitter  of 
the  information  has  waived  any  interest 
in  asserting  that  the  material  is 
confidential 

(6)  A  request  for  confidential 
treatment  (as  distinguished  from  the 
material  that  is  the  subject  of  the 
request)  shall  be  considered  a  public 
document  unless  disclosure  of  the 
request  itself  would  reveal  information 
exempt  from  disclosure.  In  cases  in 
which  disclosure  of  the  request  itself 
would  reveal  information  exempt  from 
disclosure,  the  request  will  not  be 
disclosed.  In  all  other  cases,  the  request 
for  confidential  treatment  will  be 
disclosed.  When  a  requester  of 
confidential  treatment  deems  it 
necessary  to  include,  in  its  request  for 
confidential  treatment,  information  for 
which  it  seeks  confidential  treatment, 
the  requester  shall  place  that  , 
information  in  an  appendix  to  the 
request.  Information  not  segregated  into 
such  an  appendix  will  be  released  to  the 
public  under  the  same  considerations 
that  the  request  itself  will  be  released. 

(7)  On  ten  business  days  notice,  a 
submitter  shall  submit  a  detailed    *^  - 
written  juMification  of  a  request  for 


confidential  treatment,  as  specified  in 
paragraph  (e)  of  this  section.  The 
Assistant  Secretary  will  notify  the 
submitter  that  failure  to  provide  timely 
a  detailed  written  jiistification  will  be 
deemed  a  waiver  of  the  submitter's 
opportunity  to  appeal  an  adverse 
determination. 


(8)(i)  Requests  for  confidential 
treatment  for  any  reasonably  segregable 
material  that  is  not  exempt  from  public 
disclosure  xmder  the  Freedom  of 
Informati(Ki  Act  as  implemented  in 
§  145.5(d)  or  f(v  confidential  treatment 
of  segregable  public  information 
contained  in  nnnnrJAl  reports  as 
specified  in  §  1.10  shall  not  be 
processed.  Except  for  those  materials 
which  have  been  designated  as 
nonpubUc  in  §  145.5(d).  a  submitter  has 
the  burden  of  clearly  and  precisely 
specifying  the  material  that  is  the 
subject  of  his  or  her  confidential 
treatment  request.  A  submitter  may  be 
able  to  meet  this  burden  in  various 
ways,  including: 

(A)  Segregating  material  for  which 
confidentiaTtreatment  is  being  sought; 

(B)  Submitting  two  copies  of  the 
submission:  a  copy  from  which  material 
for  which  confidential  treatment  is 
being  sou^t  has  been  obliterated, 
deleted,  or  clearly  marked;  and  an 
unmariced  copy;  and 

(C)  Clearly  describing  the  material 
within  a  submission  for  which 
confidential  treatment  is  being  sought. 

(ii)  A  submitter  shall  not  employ  a 
method  of  specifying  the  material  for 
which  confidential  treatment  is  being 
sought  if  that  method  makes  it  unduly 
difficult  for  the  Commission  to  read  the 
full  submission,  including  all  portions 
claimed  to  be  confidential,  in  its 
entirety. 

(e)  *  *  *  (1)  If  the  Assistant  Secretary 
or  his  or  her  designee  determines  that  a 
FOIA  request  seeks  material  for  which 
confidential  treatment  has  been 
requested  poisuant  to  §  145.9,  the 
Assistant  Secretary  or  his  or  her 
designee  shall  require  the  submittw  to 
file  a  detailed  written  justification  of  the 
confidential  request  within  ten  business 
days  of  that  determination  unless: 

(i)  Pursuant  to  an  earlier  FOIA 
request,  a  prior  determination  to  release 
or  withhold  the  material  has  been  made; 

(ii)  The  submitter  has  already 
provided  sufficient  information  to  grant 
the  request  for  confidential  treatment;  or 

(iii)  The  material  is  otherwise  in  the 
publio  domain. 
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Appendix  A  to  Part  145— Conmilatkn 
of  Cammiasioa  Raconls  Available  to  die 
Public. 

6.  In  Appendix  A  remove  paragraph 
(b)(1)  and  redesignate  paragraphs  fbX2) 
dirough  (b)(13)  as  (b)(1)  duough  (b)(12). 
respectively;  and  in  paragraph  (g)  of 
Appendix  A  remove  the  phrase  "from 
the  Division  of  Trading  and  Markets, 
Commodity  Futures  Trading 
Commission,  300  South  Riverside  Plaza, 
suite  1600  North.  Chicago,  Illinois 
60606  or". 

7.  Amend  Appendix  B  to  Part  145  by 
revising  paragraph  (a)(3)  to  read  as 

follows:  -  "^ 

•  .     .  ,}., 

Appeodfac  B  loPart  145— St^adnle  of 
F« 


(a)*  •  • 

(3)  The  Commissitm  uses  a  variety  of 
computer  systems  to  support  its 
operations  and  stora  reonds.  Older 
systems  of  records,  particidarly  systems 
involving  large  niunbere  of  records,  are 
maintained  on  a  mainframe  computer. 
Man  recently,  systems  have  been 
developed  using  small,  inexpensive, 
shared  computer  systems  to  store 
records.  Systems  of  use  in  particular 
programmatic  and  administrative 
opcuratioas  may  also  store  records  on  the 
workstation  computers  assigned  to 
particular  staff  membere.  For  searches  of 
records  stcned  on  the  Commission's 
mainframe  computer,  the  use  of 
computer  processing  time  will  be 
charged  at  $456.47  for  each  hour,  $7.61 
for  each  minute,  and  $0.1268  for  each 
second  of  computer  processing  time 
indicated  by  the  job  accoimting  log 
printed  with  each  search.  When 
searches  require  the  e^qpertise  of  a     v  < 
computer  specialist,  staff  time  for 
programming  and  performing  searches 
will  be  charged  at  $32.00  per  hour.  For 
searches  of  records  stored  on  personal 
computers  used  as  workstations  by 
Commission  staff  and  shared  access 
network  servere,  the  computer 
processing  time  is  included  in  dw 
search  time  for  the  staff  member  using 
that  workstation  as  set  forth  in  the  other 
subsections  of  Appendix  B,  section  (a). 
•        •        *        •        • 

PART  147— OPEN  COMMSSION 
MEETINQ8 

8.  The  authority  for  part  147 
continues  to  read:  -y*"'  ' 

Antfaorlty:  Sec.  3(a),  Pub.  L  94-40B.  90 
Stat.  1241  (5  U.S.C.  552b);  sec.  lOl(aKll). 
Pub.  L  93-463,  88  Stet  1391  (7  U.S.C 
4a(j)(Supp.  V,  1975)),  unless  otbanrise  noted. 

I147J    [Amended]  t  '^■" 

9.  In  §  147.3  make  the  following  ~ 
changes: 


a.  Rnnove  the  introductory  text  of 
paragraph  (b)(4)(i). 

b.  hi  paragraphs  (b)(4)(i)(A)  [2]  and  (5) 
remove  the  following  phrase:  "Provided. 
The  prooediue  set  fcwm  in  17  CFR 
1.10(g)  is  foUowed:". 

c.  In  paragraphs  (b)(4)(i)(A)  (3)  and  (4) 
remove  the  following  phrase:  ", 
provided,  the  procedure  set  forth  in 

$  1.10(g)  of  this  chapter  is  followed". 

d.  hi  paragraphs  (b)(4)(i)(A)  (6)  and  (7) 
remove  the  following  phrase:  ",  if  the 
procedure  set  forth  in  §  1.10(g)  of  this 
chapter  is  followed". 

e.  In  paragraph  (b)(4)(i)(A)(0)  remove 
the  following  phrase:  "provided  the 
procedure  set  forth  in  $  31.13(m)  of  this 
chapter  is  followed". 

Issued  by  the  Commission. 

Dated:  December  11. 1996. 
Jean  A.  Webb, 

Secntaryofthe  Commission,  Commodity 
Futures  Trading  Commission. 
(PR  Doc  96-31930  Filed  12-16-96;  8:4S  am] 
iujNO  COM  aHi-ei-r 


OEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21CFRPart351 
[Docket  No.  80>M)280| 
RmO»10-AA01 

Vaginal  Contraoapthre  Drug  Products 
for  Ovar-tha-Countar  HuoMn  Uaa; 
Raopaning  of  tha  Admlntetrattva 


AQENCY:  Food  and  Drug  Administration, 
HHS. 

ACTION:  Reopening  of  the  administradve 
record. 

SUMMART:  The  Food  and  Drug 
Administration  (FDA)  is  announcing  the 
reopening  of  the  administrative  record 
for  the  proposed  rulemaking  for  over- 
the-counter  (OTC)  vaginal  contraceptive 
drug  products  to  allow  for  conunent  on 
mattere  considered  at  the  November  22, 
1996,  joint  meeting  of  the 
Nonprescription  Efa-jgs,  Reproductive 
Health  I>ugs,  Anti-Infective  Drugs,  and 
Antiviral  Drugs  Advisory  Committees. 
That  meeting  is  part  of  the  ongoing 
review  of  OTC  drug  products  conducted 
by  FDA. 

DATES:  Submit  comments  regarding 
matters  discussed  at  the  November  22, 

1996,  advisory  committee  by  March  3, 

1997.  The  administrative  record  will 
remain  open  until  March  3, 1997. 
ADDRESSES:  Submit  written  comments 
to  the  Dockets  Management  Brandi 


(HFA-305),  Food  and  Dnxg 
Administration,  12420  Pandawm  Dr.. 
rm.  1-23,  Rockville,  MD  20857. 
FOR  FURTHER  INFORMATION  CONTACT: 
Gloria  Chang,  Center  for  Drug 
Evaluation  and  Research  (HFD-560). 
Food  and  Drug  Administration,  5600 
Fishen  Lane,  Rodcville.  MD  20857. 
301-827-2245. 

SUPPI^iBITARY  MFORMATION:  In  the 
Federal  Eqistar  of  December  12, 1980 
(45  FR  82014),  FDA  pubUshed  an 
advance  notice  of  proposed  rulemaking 
to  establish  a  monograph  for  OTC 
vaginal  contrac^tive  drug  products, 
together  with  the  recommendations  of 
the  Advisory  Review  Panel  on  OTC 
Contraceptives  and  Other  Vaginal  Drug 
Products  (the  Panel).  The  Panel 
reconunended  that  the  spermicidal 
ingredients  nonoxynol  9  and  octoxynol 
9  be  considered  generally  recognized  as 
safe  and  effective  (45  FR  82014  at  82028 
to  82030  and  82047).  The  Panel  also 
recommended  final  formulation  in  vitro 
testing  as  an  adequate  method  to 
determine  effectiveness  (45  FR  82014  at 
82047). 

In  the  Federal  Register  of  February  3, 
1995  (60  FR  6892),  the  agency  published 
a  proposed  rule  for  OTC  vaginal 
contraceptive  drug  products.  This 
proposal  woiUd  require  manufacturera 
to  obtain  approved  appUcations  for 
marketing  of  OTC  vaginal  contraceptive 
drug  products.  The  agency  stated  that 
although  nonoxynol  9  and  octoxynol  9 
kill  sperm  in  vitro  and  in  vivo,  the 
spermicidal  activity  and  resulting 
effectiveness  of  these  contraceptive 
ingredients  cannot  be  ctmsidered 
separately  from  a  product's  v^cle. 
Thus,  clinical  studies  are  necessary  to 
estabUsh  the  efiiactiveness  of  the 
spermicide's  final  fonnulation  yi/bma 
iised  in  hiunans.  The  agency  also 
aimounced  the  availabihty  of  a  guidance 
documoit  that  is  intended  to  h^p 
manufacturera  of  vaginal  contraceptive 
drug  products  develc^  data  in  support 
of  applications  (60  FR  6892  at  6893). 
The  administrative  record  for  this 
proposed  rule  closed  on  April  3, 1996. 

In  response  to  the  proposed  rule,  13 
professional  associations.  1  health 
professional,  1  trade  association,  10 
pubUc  health  groups,  4  manufacturera,  1 
consumer,  and  1  research  laboratory 
submitted  comments.  The  majority  of 
the  comments  objected  to  the  agency's 
proposal  to  require  approved 
appUcations  for  mariceting  of  OTC 
vaginal  contraceptive  drug  products. 
Copies  of  the  comments  received  are  on 
pubhc  display  in  the  Dodcets 
Management  Branch  (address  above). 

On  September  24, 1996,  FDA  met 
with  the  Nonprescription  Drug 
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Manu&cturers  Association  (MDMA) 
(Ref.  1)  to  provide  industry  an 
opportunity  to  discuss  its  position  on 
FDA's  proposed  rule  for  OTC  vagidal 
contraceptive  drug  products.  NDMA 
opposed  the  requirement  of  applications 
for  these  products  and  requested  that 
FDA  reconsider  its  position  to  reiect 
monograph  standards  for  OTC  vaginal 
spermicides. 

In  the  Federal  Register  of  October  30, 
1996  (61  FR  55990),  FDA  announced  a 
joint  meeting  of  the  Nonprescription 
Drugs,  Reproductive  Health  Drugs.  Anti- 
InfiBCtive  Drugs,  and  Antiviral  Drugs 
Advisory  Committees.  The  meeting  took 
place  on  November  20-22, 1996,  at  the 
Holiday  Inn-Gaithersburg,  Two 
Mmtgomery  Village  Ave.,  Gaithersburg, 
MD.  On  November  22. 1996,  the 
committees  discussed  proposals  and 
guidance  for  clinical  efficacy  studies  on 
marketed  OTC  vaginal  spermicides. 
Issues  fat  discussion  induded  the  type 
of  data  and  quality  of  both  in  vitro  and 
in  vivo  data  needed  to  supp<»t  and 
ensure  spermicidal  efficacy  in  final 
formulation. 

Because  the  issues  have  a  direct 
impact  on  FDA's  rulemaking  on  OTC 
vaginal  contraceptive  drug  products,  the 
agency  is  reopening  the  administrative 
record  to  specifically  allow  for 
comments  on  the  matters  discussed  at 
the  November  22. 1996.  meeting. 
Transcripts  of  the  November  22. 1996. 
meeting  may  be  requested  (by  mail  or 
fax)  from  the  Freedom  of  Information 
Staff  (HFI-35).  5600  Fishers  Lane.  rm. 
12A-16.  Rockville.  MD  20857,  301- 
443-6310;  or  FAX  301-443-1726. 
Requests  should  specify  date  of  meeting, 
name  of  committee,  and  a  description  of 
document(s)  requested.  The  agency 
requests  data  and  information  regarding 
rliniral  efficacy  studies,  and  in  vivo  and 
in  vitro  data  needed  to  support  and 
msure  spermicidal  efficacy  in  final 
formulation.  Any  individual  or  group 
may.  on  or  before  March  3, 1997,  submit 
to  the  Dockets  Management  Branch 
(address  above),  comments  and  data 
specifically  limited  and  relevant  to  the 
m^ers  discussed  at  the  November  22. 
1996.  meeting.  Two  copies  of  any 
comm«its  are  to  be  submitted,  except 
that  indlvidiial»  may  submit  one  copy. 
All  comments  are  to  be  identified  with 
the  docket  number  found  in  brackets  in 
the  beading  of  this  document  The 
administrative  record  will  remain  open 
until  March  3. 1997. 


Dated:  December  3, 1906. 
WlIUunlCHvUMrd. 

Associate  Commissioner  for  P(Jicy        -   - 
Coordination. 

(FR  Doc  96-32273  nied  12-18-96: 8:45  am] 
I  ooee  4i«a-«i-# 


21CFRPart812 
[Doel»(Na«6N-02M9 

InvMtigallofMl  DvviM  ExMifMlons; 
TiMlinentU— 


(1)  Minutes  of  maetijig  between  FDA  and 
NIH^IA.  September  24, 1996,  coded  MM1, 
Docket  Na  80N-0280,  DockeU  Managament 
Branch. 


AQQICY:  Food  and  Drug  ^ 
Administration,  HHS. 
ACTION:  Proposed  rule. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  proposing 
procedures  to  allow  for  the  treatment 
use  of  investigational  devices.  These 
procedures  are  intended  to  facilitate  the 
availability  of  promising  new 
therapeutic  and  diagnostic  devices  to 
desperately  ill  patients  as  early  in  the 
device  development  process  as  possible, 
i.e..  before  general  mariceting  begins, 
and  to  obtain  additional  data  on  the 
device's  safety  and  effectiveness.  These 
procedures  would  apply  to  patients 
with  serious  or  immediately  life- 
threatening  diseases  or  conditions  for 
which  no  comparable  or  satisfactory 
alternative  device,  drug,  or  other 
therapy  exists. 

DATES:  Submit  written  comments  by 
March  19. 1997.  Written  comments  on 
the  information  collection  requirements 
should  be  submitted  by  January  21, 
1997.  FDA  proposes  that  any  final  rule 
that  may  issue  based  on  this  proposal 
become  effective  30  days  after  date  of 
publication  of  the  final  rule. 
ADDRESSES:  Submit  written  comments 
to  the  Dockets  Management  Branch 
(HFA-305).  Food  and  Drug 
Administration,  12420  Parklawn  Dr., 
rm.  1-23,  Rockville,  MD  20857.  Submit 
written  comments  on  the  information 
collection  requirements  to  the  Office  of 
Information  and  Regulatory  Affairs, 
OMB,  New  Executive  Office  Bldg.,  725 
17th  St  NW.,  rm.  10235.  Washington, 
DC  20503.  Attn:  Desk  Officer  for  FDA. 
FOR  RmT>«R  NIFORMATION  CONTACT: 
Joanne  R.  Less,  Office  of  Device 
Evaluation  (HFZ-403),  Center  for 
Devices  and  Radiological  Health,  Food 
and  Drug  Administration,  9200 
Corporate  Blvd..  Rockville.  MD  20850. 
301-594-1190. 
SUPPI^KNTARV  MFORMATKM: 

LBacki^oand 

In  the  Federal  Register  of  May  22, 
1987  (52  FR  19466).  FDA  pubUshed  a 
final  rule  that  codified  procedures 


authorizing  the  treatment  use  of 
investigational  new  drugs  (IND's) 
(hereinafter  referred  to  as  the  treatment 
IND  regulation).  In  pubUshing  the 
treatment  IND  regulation,  FDA  was 
responding  to  an  increased  demand 
from  patients  as  well  as  from  health 
professionals  to  permit  broader 
availability  of  investigational  drugs  to 
treat  serious  diseases  for  which  there 
were  no  satisfactory  alternative 
treatments.  For  similar  reasons.  FDA  is 
now  proposing  to  amend  its 
Investigational  Device  Exemption  (IDE) 
regulations  (part  812  (21  CFR  part  812)). 
With  minor  exceptions,  the  proposed 
rule  parallels  the  regulation  for 
treatment  use  of  investigational  new 
drugs  and  extends  those  provisions.to 
cover  the  treatment  use  of 
investigational  devices,  including 
diagnostic  devices.  The  proposed  rule  is 
intended  to  faciUtate  the  availability  of 
promising  new  devices  to  patients  as 
early  in  the  device  development  process 
as  possible  while  safeguarding  against 
commercialization  of  the  devices  and 
ensuring  the  integrity  of  controlled 
clinical  trials. 

n.  Summary  of  die  Propoeed  Rule 

The  proposed  rule  amends  part  812  - 
by  adding  proposed  §  812.36,  which 
parallels  the  IND  treatment  use 
provisions  contained  in  21  CFR  312.34 
and  312.35.  The  proposed  rule  consists 
of  the  following  provisions. 

A.  Purpose 

Proposed  §  812.36(a)  provides  for  the 
treatment  use  of  investigational  devices 
in  order  to  fedlitate  the  availability  of 
promising  new  devices  to  desperately  ill 
patients  as  early  in  the  device 
development  process  as  possible,  before 
general  marketing  begins,  and  to  obtain 
additional  data  on  the  device's  safety 
and  effectiveness. 

B.  Criteria 

Proposed  §  812.36(b)  spedfies  that 
treatment  use  of  an  investigational 
device  would  only  be  considered  when 
the  following  criteria  are  satisfied:  (1) 
The  device  is  intended  to  treat  or 
diagnose  a  serious  or  immediately  life- 
threatening  disease  or  condition:  (2) 
there  is  no  comparable  or  satisfactory 
alternative  device  at  other  therapy 
available  to  treat  or  diagnose  that  stage 
of  the  disease  or  condition  in  the 
intended  patient  population;  (3)  the 
device  is  imder  investigation  in  a 
controlled  clinical  trial  under  an 
approved  IDE,  or  all  clinical  trials  have 
been  completed;  and  (4)  the  sponsor  of 
the  controlled  clinical  trial  is  pursuing 
marketing  approval/dearance  of  the 


<■ 
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investigational  device  with  due 
diligence. 

An  example  of  approved  devices 
which  would  have  met  the  proposed 
treatment  IDE  criteria  are 
nonthoracotomy  (transvenous) 
defibrillation  leads.  These  leads  would 
have  met  the  proposed  criteria  because: 
(1)  They  are  intended  to  treat 
immediately  life-threatening  conditions; 
i.e.,  sudden  cardiac  death  and 
ventricular  tachyarrhythmia;  (2)  there 
were  no  comparable  or  satisfactory 
alternative  devices  (no  other  leads  could 
be  placed  in  the  patient  without 
opening  the  chest  cavity):  (3)  the 
devices  were  under  investigation  under 
controlled  clinical  trials  under  approved 
IDE's;  and  (4)  the  sponsors  of  the 
controlled  clinical  trials  pursued 
marketing  approval  of  the  leads  with 
due  diligence. 

1.  Definitions 

Proposed  §  812.36(a)  defines  an 
"immediately  life-threatening  disease  or 
condition"  as  a  stage  of  a  disease  or 
condition  in  which  there  is  a  reasonable 
likelihood  that  death  will  occur  within 
a  matter  of  months  or  in  which 
premature  death  is  likely  without  early 
treatment.  Generally,  an  immediately 
life-threatening  illness  or  condition  is 
one  that  poses  a  significant  threat  that 
the  patient  will  die  from  die  illness  or 
condition  imless  the  course  of  the 
disease  is  promptly  altered  to  reduce 
that  possibility. 

As  in  the  treatment  IND  regulation, 
this  definition  does  not  mean  that  a 
clinician  would  have  to  make  a 
prognosis  with  exact  precision,  but  is 
meant  only  to  provide  a  general 
yardstick  for  decisionmaking  piuposes 
(for  example,  a  reasonable  expectation 
of  death  within  6  months).  (See  52  FR 
19486  at  19467.)  FDA  recognizes  that 
the  medical  judgment  of  the  treating 
physician  must  carry  considerable 
weight  in  deciding  whether  an  illness 
poses  a  sufficient  threat  to  justify 
treating  patients  with  a  device  for  which 
safety  or  effectiveness  has  not  yet  been 
fully  demonstrated.  FDA's  statutory 
responsibility  with  regard  to 
investigational  devices,  however, 
necessitates  that  it  retain  authority  to 
review  the  appropriateness  of  treatment 
use  and  to  ensure  that  such  use  does  not 
constitute  commercialization  of  the 
investigational  device.  Therefore,  FDA 
will  apply  a  common  sense 
interpretation  of  the  term  "immediately 
life-threatening,"  in  that  the  agency 
would  not  normally  consider  death 
within  more  than  a  year  to  be 
immediately  life-threatening,  but  would 
consider  death  within  several  days  or 


several  weeks  to  be  art  overly  restrictive 
interpretation  of  the  term.  (Id.) 

The  phrase  "or  in  which  prematiue 
death  is  likely  without  early  treatment" 
is  intended  to  describe  those  fatal 
illnesses  or  conditions  where  death    ** 
itself  may  not  be  imminent  but  where 
immediate  treatment  is  necessary  to 
prevent  prematiue  death.  For  example, 
a  ventricular  septal  defect  can  lead  to 
overloading  of  tiie  right  ventricle,  failure 
of  the  left  ventricle,  and  ultimately 
result  in  myocardial  infarction  (heart 
attack).  Use  of  a  septal  closure  device 
would  help  to  prevent  this  progression 
of  events  and  could  quality,  therefore, 
for  treatment  IDE  use. 

The  stage  of  a  disease  or  condition  is 
important  in  determining  whether  it 
should  be  considered  immediately  life- 
threatening,  serious,  or  not  serious 
within  the  context  of  this  treatment  IDE 
regulation.  For  diseases  such  as 
multiple  sclerosis,  where  some  stages  of 
the  disease  would  not  be  considered 
serious,  the  regulation  would  not  be 
appUcable  to  those  stages.  In  approving 
a  treatment  IDE,  FDA  will  seek  to  define 
the  intended  putient  population  and,  in 
medically  appropriate  cases,  will  limit 
treatment  use  to  particular  stages  of  a 
disease  or  condition  or  to  patients  with 
a  ^rticular  set  of  symptoms. 

To  illustrate  these  categories  further, 
the  following  diseases  or  conditions  or 
stages  of  diseases  would  normally  be  ~ 
considered  to  be  immediately  life- 
threatening:  (1)  Certain  cardiac 
arrhythmias;  (2)  arteriovenous 
malformations;  and  (3)  intracranial 
aneurysms. 

In  addition,  the  following  would 
normally  be  considered  serious  diseases 
or  conditions  or  serious  stages  of 
diseases:  (1)  Early  stages  of  breast 
cancer;  (2)  proliferative 
vitreoretinopathy;  and  (3)  advanced 
Parkinson's  disease. 

FDA  recognizes  that  these  are 
illustrative  and  not  complete  lists.  The 
agency  soUdts  suggestions  for 
additional  diseases  or  conditions  that 
would  provide  greater  breadth  to  these 
illustrative  lists. 

2.  No  Comparable  or  Satisfactory 
Alternative  Device  or  Other  Therapy 

Similar  to  the  treatment  IND 
regulation,  the  absence  of  an  alternative 
therapy  is  proposed  as  a  prerequisite  to 
granting  a  treatment  IDE  because  one  of 
the  major  principles  underlying  the 
proposed  treatment  IDE  policy  is  that 
these  devices  would  be  necessary  to  fill 
an  existing  gap  in  the  medical  therapies 
available.  (See  52  FR  19466  at  19468.) 
FDA  recognizes  that  there  should  be 
flexibility  in  applying  this  concept  so  as 
to  best  serve  desperately  ill  patients. 


The  fact  that  the  disease  in  question  has 
existing  approved  therapies  does  not 
mean  that  the  approved  treatments  are 
satisfactory  for  all  patients.  FDA  will 
not  be  unduly  restrictive  in  interpreting 
this  criterion.  FDA  would  view  the 
criterion  of  no  comparable  or 
satisfactory  alternative  therapy  as  being 
met  when  there  are  patients  who  are  not 
adequately  treated  by  available 
therapies,  even  if  the  particular  disease 
does  respond  in  scune  cases  to  available 
therapy.  This  criterion  would  be  met, 
for  example,  if  the  intended  population 
is  patients  who  have  failed  on  an 
existing  therapy  (i.e.,  the  existing 
therapy  did  not  provide  its  intended 
therajjeutic  benefit  or  did  not  fully  treat 
the  condition);  patients  who  could  not 
tolerate  the  existing  therapy  (i.e.,  it 
caused  unacceptable  adverse  effects);  or 
patients  who  had  other  complicating 
diseases  that  made  the  existing  therapy 
unacceptable  (e.g.,  concomitant  disease 
that  makes  available  therapy 
contraindicated).  The  key  is  that  the 
device  proposed  for  treatment  use 
addresses  an  unmet  medical  need  in  a 
defined  patient  population. 

3.  The  Device  is  Under  Investigation  in 
a  Controlled  Clinical  Trial  Under  an 
Approved  IDE  or  All  Clinical  Trials 
Have  Been  Completed 

To  ensure  that  progress  is  being  made 
towards  a  marketing  application,  FDA 
will  only  permit  treatment  use  of  an 
investigational  device  if  the  device  is 
being  studied  or  has  been  studied  in  a 
controlled  clinical  trial  for  the  same  use 
under  an  approved  IDE.  As  in  the 
treatment  IND  regulation,  FDA  expects 
that  clinical  studies  will  be  of  the  kind 
that  can  reasonably  be  expyected  to 
provide  data  acceptable  to  FDA  in 
determining  the  safety  and  effectiveness 
of  the  investigational  device  for  its 
intended  use.  (See  52  FR  19466  at 
19470.)  Therefore,  the  agency  would 
interpret  the  proposed  regulation  to 
mean  that  the  controlled  trial  that  serves 
as  the  underpinning  for  the  treatment 
IDE  must  be  sufficiently  well-designed 
to  provide  such  data.  The  agency 
anticipates  that  the  controlled  clinical 
trial  would  often  be  a  concurrently 
controlled  trial  but  recognizes  other  trial 
designs  may  be  equally  appropriate  to 
estabUsh  safety  and  ^ectiveness.  In  a 
recent  analysis  of  IDE  approvals,  the 
agency  found  more  than  40  fiercent  of 
the  key  clinical  trials  used  historically 
controlled  or  self  controlled  designs. 
Thus,  the  term  "controlled  clinical 
trial"  is  intended  to  incorporate  a 
number  of  different  trial  designs,  rather 
than  to  specify  any  one  particular 
design. 
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4.  The  Sponsor  of  the  Controlled 
Clinical  Trial  is  Pursuing  Marketing 
Approval  of  the  Investigational  Device 
With  Due  Diligence 

The  term  "due  diligence"  is  intended 
to  refer  to  an  applicant's  good  faith 
efforVto  seek  timely  and  expeditious 
marketing  approval  through  actions 
intended  to  advance  the  progress  of  the 
f;^i"'">^  study  or  the  subsequent 
marketing  application.  Pursuing 
marketing  approval  with  due  diUgence 
is  necessary  as  a  precaution  against  the 
artificial  prolonging  of  the 
investigational  status  of  a  device.  In 
deciding  whether  a  sponsor  is  pursuing 
marketing  approval  with  due  diligence, 
FDA  will  take  into  consideration  all 
relevant  factors.  For  example,  full 
enrollment  and  monitoring  of  ongoing 
clinical  trials(s);  compliance  with  all 
IDE  obUgations,  especially  adverse 
reaction  and  annual  reporting 
requirements;  preparation  and  filing  of 
a  marketing  appUcation;  and  moving 
into  compliance  with  FDA's  Current 
Good  Manufacturing  Practices  (CGMP's) 
would  be  considered  as  evidence  of  a 
sponsor's  due  diUgence  to  piusue 
marketing  approval. 

C.  Inteqiretation  of  Treatment  IDE 
Criteria 

FDA  intends  to  Interpret  the  above 
proposed  criteria  for  treatment  use  of 
investigational  devices  in  the  same  way 
FDA's  Center  for  Devices  and 
Radiological  Health  (CDRH)  applies  the 
criteria  for  expedited  review  of 
pranarket  approval  applications,  with 
which  CDRH  has  considerable 
experience.  FDA  expects  that  most 
requests  for  treatment  use  would  meet 
the  criteria  for  expedited  review,  i.e., 
the  device:  (1)  Is  intended  for  a  life- 
threatening  or  irreversibly  debihtating 
condition  for  which  there  is  no 
alternative  therapy  or  for  which  the 
device  provides  a  significant  advance  in 
safety  and  effectiveness  over  the 
existing  alternatives;  or  (2)  meets  a 
specific  public  health  need. 

In  addition,  however,  regardless  of 
whethw  the  device  is  intended  to  treat 
an  immediately  Ufe-threatening  or 
serious  disease  or  condition,  such 
devices  may  be  considered  for 
distribution  under  a  treatment  IDE  only 
when  there  is  promising  evidence  of 
safety  and  effectiveness,  i.e.,  relatively 
late  in  the  IDE  process.  Therefore, 
information  that  is  relevant  to  the  safety 
and  effectiveness  of  the  device  for  the 
intended  treatment  use  that  is  available 
to  a  sponsor  at  the  time  a  treatment  use 
is  requested  should  be  submitted  to  the 
agency  for  review.  The  evidence  should 
include  relevant  data  gathered  imder  the 


controlled  clinical  trial,  as  well  as  other 
supporting  information  the  sponsor  may 
have. 

The  criteria  in  this  proposed  rule  are 
independent  of,  and  should  not  be 
cohfused  with  or  substituted  for,  the 
criteria  to  categorize  IDE  devices  for 
Medicare  coverage  purposes.  (See  60  FR 
48417  at  48425,  September  19, 1995.) 
For  Medicare  coverage  purposes,  IDE's 
are  designated  as  either  Category  A 
(Experimental)  or  Category  B 
(Nonexperimental/Investigational) . 
Accordingly,  Category  A  devices,  even  if 
given  treatment  IDE  status,  would 
continue  to  be  categorized  as 
experimental,  and  Category  B  devices 
would  be  considered  to  be 
nonexperimental  only  when  used 
within  the  context  of  an  approved 
cUnical  trial  protocol. 

D.  Applications  for  Treatment  Use 

As  in  the  treatment  IND  regulation, 
the  proposed  requirements  for 
applications  for  treatment  use  would  be 
minimal,  but  must  be  consistent  with 
patient  safety  and  proper  use.  (See  48 
FR  26720  at  26729.)  Each  application 
would  include,  among  other  things,  an 
explanation  of  the  rationale  for  the  use 
of  the  device;  the  criteria  for  patient 
selection;  a  description  of  clinical 
procedures,  laboratory  tests,  or  other 
meas\u«8  to  be  used  to  monitor  the 
effacts  of  the  device  and.to  minimize 
risk;  written  procedures  for  monitoring 
the  treatment  use;  information  that  is 
relevant  to  the  safety  and  effectiveness 
of  the  device  for  the  intended  treatment 
use;  and  a  written  protocol  describing 
the  treatment  use.  The  protocol  should 
be  written  by  the  device  firm  supplying 
the  device,  with  input  from  the  clinical 
community  and  FDA  as  necessary  to  aid 
patient  safety  and  proper  use. 

The  agency  recognizes  that  most  of 
the  information  needed  for  a  treatment 
IDE  should  already  be  available  in  the 
sponsor's  IDE.  Therefore,  the  additional 
supporting  information  to  be  submitted 
by  the  sponsor  of  the  treatment  IDE 
should  focus  on  the  safety  and 
effectiveness  of  the  device  for  the 
proposed  treatment  use.  Applications 
for  treatment  use  of  an  investigational 
device  should  be  clearly  identified  as  a 
"Treatment  IDE." 

E.  FDA  Action  on  Treatment  IDE 
Applications  ^ 

1 .  Approval  of  Treatment  IDE's 

Similar  to  the  treatment  IND 
regulations,  proposed  §  812.36(d)(1) 
provides  that  treatment  use  may  begin 
30  days  after  FDA  receives  the  treatment 
IDE  submission,  imless  FDA  notifies  the 
sponsor  in  writing  earlier  than  the  30 


days  that  the  treatment  use  may  or  may 
not  begin.  FDA  may  approve  the 
treatment  use  as  proposed  or  approve  it 
with  modification^.  . 

2.  Disapproval  or  Withdrawal  of 
Approval  of  Treatment  IDE's 

Under  proposed  §  812.36(d)(2)(i).  FDA 
would  have  the  authority  to  disapprove 
a  treatment  IDE  if  the  threshold  criteria 
proposed  in  §  812.36(b)  are  not  met  or 
the  treatment  IDE  is  incomplete,  i.e.. 
does  not  contain  all  the  information 
proposed  in  §  812.36(c).  FDA  may  also 
disapprove  or  withdraw  approval  of  a 
treatment  IDE  if  any  of  the  grounds  for 
disapproval  or  withdrawal  of  approval 
Usted  in  §  812.30(b)(1)  through  (b)(5) 
apply. 

Two  additional  proposed  reasons  for 
disapproval  or  withdrawal  of  approval 
of  a  treatment  IDE  relate  to  the  amotmt 
of  evidence  necessary  to  support  the 
intended  treatment  use.  Under  proposed 
§812.36(d)(2)(iii),  FDA  may  disapprove 
or  withdraw  approval  of  a  treatment  IDE 
for  a  serious  disease  if  there  is 
insufficient  evidence  of  safety  and 
effectiveness  to  support  such  use.  In 
addition,  under  proposed 
§  812.36(d)(2)(iv),  FDA  may  disapprove 
or  withdraw  approval  of  a  treatment  IDE 
for  an  immediately  life-threatening 
illness  if  the  available  scientific 
evidence,  taken  as  a  whole,  fails  to 
provide  a  reasonable  basis  for 
concluding  that  the  device:  (1)  May  be 
effective  for  its  intended  use  in  its 
intended  patient  population;  or  (2) 
would  not  expose  the  patients  to  whom 
the  device  is  to  be  administered  to  an 
unreasonable  or  significant  additional 
risk  of  illness  or  injiuy. 

As  in  the  treatment  IND  regulation. 
FDA  believes  that  the  severity  of  the 
disease  or  condition  needs  to  weigh 
heavily  in  the  decision  on  whether  to 
approve  the  investigational  device  for 
treatment  use.  This  is  because  of  the 
different  risk-benefit  considerations 
involved  in  treating  patients  under 
difiierent  disease  conditions;  the 
consequences  of  denying  treatment  use 
for  a  patient  in  an  immediately  life- 
threatening  situation  are  much  graver 
than  for  a  patient  with  a  serious,  but  not 
immediately  life-threatening  condition. 
The  agency  believes  that  this  standard 
needs  to  be  interpreted  so  that  the  level 
of  evidence  needed  to  support  treatment 
use  in  diseases  that  are  immediately 
life-threatening  is  significantly  less  than 
that  needed  for  device  approval  and 
may  be  less  than  what  would  be  needed 
to  support  treatment  use  in  diseases  that 
are  serious,  but  not  immediately  life- 
threatening. 

In  order  to  reflect  this  continuiun,  the 
agency  is  proposing  that  FDA  may  deny 
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.   a  request  for  treatment  \ise  for  an 
immediately  life-threatening  illness  if 
the  available  scientific  evidence,  taken 
as  a  whole,  fails  to  provide  a  reasonable 
basis  for  concluding  that  the  device:  (a) 
May  be  effective  for  its  intended  use  in 
its  intended  f>atient  population;  or  (b) 
would  not  expose  the  patients  in  whom 
the  device  is  to  be  used  to  an 
unreasonable  or  significant  additional 
risk  of  illness  or  injury.  The  agency  is 
proposing  that  FDA  may  deny  a  request 
for  treatment  use  for  serious,  but  not 
immediately  life-threatening,  disease 
conditions  based  on  a  finding  of 
insufficient  evidence  of  safety  and 
effiactiveness  to  support  such  use.  For 
any  of  these  disease  conditions,  the 
proposed  rule  provides  for  a  standard  of 
medical  and  scientific  rationality-^^ 
requirement  for  sufficient  scientific 
evidence  on  the  basis  of  which  experts 
reasonably  could  conclude  that  the 
device  may  be  effective  for  the  intended 
patient  population. 

The  scientific  evidence  to  be 
submitted  in  support  of  a  treatment  IDE 
may  arise  from  a  variety  of  sources.  FDA 
expects  that  at  least  an  early  analysis  of 
the  data  from  the  controlled  clinical 
trial  will  ordinarily  be  available  at  the 
time  a  treatment  IDE  is  submitted. 
However,  FDA  is  conmiitted  to 
reviewing  and  considering  all  available 
evidence,  including  results  of  domestic 
and  foreign  clinical  trials,  animal  data, 
and,  where  pertinent,  in  vitro  data  or 
bench  testing.  FDA  will  also  consider 
^  clinical  experience  fix)m  outside  a 
controlled  trial,  where  the 
circumstances  surrounding  such 
experience  provide  sufficient  indicia  of 
scientific  value. 

Under  proposed  §81 2.36(d)(2)(v), 
FDA  may  disapprove  or  propose  to 
withdraw  approval  of  a  treatment  IDE  if 
there  is  reasonable  evidence  that  the 
treatment  use  is  impeding  enrollment 
in,  or  otherwise  interfering  with  the 
conduct  or  completion  of,  a  controlled 
investigaiim  of  the  same  or  another 
investigational  device.  As  in  the 
treatment  IND  regulation,  FDA  is 
concerned  that  the  treatment  IDE 
process  does  not  become  either  a 
substitute  for  the  research  necessary  to 
bring  a  device  to  market  or  a  substitute 
for  marketing  itself.  Therefore,  the 
proposed  rule  incorporates  specific 
approval  criteria  as  well  as  reasons  for 
disapproval  or  withdrawal  of  approval 
of  a  treatment  IDE  that  reflect  these 
agency  concerns.  These  provisions  are 
intended  to  ensure  that  the  premarket 
availability  of  devices  for  treatment  use 
does  not  impede  the  controlled  clinical 
trial  of  the  device  or  delay  the  timely 
development  and  submission  of 


mariceting  applications  for  promising 
therapies. 

Under  proposed  §  812.36(d)(2Kvi). 
FDA  may  disapprove  or  propose  to 
withdraw  approval  of  a  treatment  IDE  if 
the  device  has  received  marketing 
approval  or  a  comparable  device  or 
therapy  becomes  available  to  treat  or 
diagnose  the  same  indication  in  the 
same  patient  population  for  which  the 
investigational  device  is  being  used.  As 
previously  discussed  in  this  document, 
FDA  beheves  that  the  proposed 
treatment  IDE  regulation  can  facihtate 
the  availability  of  therapeutic  or 
diagnostic  tools  for  patients  that  have  no 
other  alternative  available  to  them. 
However,  if  the  treatment  use  device 
gains  marketing  approval/clearance,  or 
if  an  alternative  device  becomes 
available  for  this  specific  indication, 
FDA  may  determine  that  the  treatment 
IDE  is  no  longer  medically  necessary,  or 
needs  to  be  restricted  to  patients  for 
whom  the  recently  approved  product  is 
not  medically  appropriate. 

Under  propo^  §812.36(d)(2)(vii), 
FDA  may  disapprove  or  propose  to 
withdraw  approval  of  a  treatment  IDE  if 
the  sponsor  of  the  controlled  clinical 
trial  is  not  pursuing  marketing 
approval/clearance  with  due  diligence. 
As  discussed  in  section  II.B.4.  of  this 
document,  pursuing  maiketing 
approval/clearance  with  due  diligence 
is  necessary  as  a  precaution  against  the 
artificial  prolonging  of  the 
investigational  status  of  a  device  by  a 
sponsor  that  is  unable  or  unwilling  to 
complete  the  clinical  trial(s)  and 
prepare  a  marketing  application.  Tlius, 
if  FDA  determines  that  a  sponsor  is  not 
demonstrating  due  diligence  in 
pursuing  marketing  approval/clearance, 
FDA  may  disapprove  or  propose  to 
withdraw  approval  of  the  treatment  IDE. 

Under  proposed  §  812.36(d)(2)(viii), 
FDA  may  disapprove  or  propose  to 
withdraw  approval  of  a  treatment  IDE  if 
approval  of  the  IDE  for  the  clinical  trial 
for  the  device  has  been  withdrawn  for 
reasons  related  to  safety  and 
effectiveness  of  the  device.  In  such  a 
situation,  if  FDA  has  determined  that  it 
is  contrary  to  public  health  to  allow  the 
cUnical  trial  of  the  device  to  continue 
due  to  issues  related  to  safety  and/or 
effectiveness  of  the  device,  the  agency 
believes  that  treatment  use  of  the  device 
should  also  be  curtailed. 

Under  proposed  §81 2.36(d)(2)(ix), 
FDA  may  disapprove  a  treatment  IDE  if 
the  investigator(s)  named  in  the 
appUcation  are  not  qualified  by  reason ' 
of  their  scientific  training  and 
experience  to  use  the  investigational 
device  for  the  intended  treatment  use. 
While  it  is  primarily  the  sponsor's 
responsibihty  to  select  only  those 


investigators  who  are  qualified  to  tise 
the  device  under  the  tieetment  IDE, 
FDA  may  also  review  the  qualificati(m8 
of  a  proposed  investigator  if  the  need 
arises. 

As  with  all  IDE's,  in  addition  to  FDA's 
authority  to  disapprove  or  withdraw 
approval  of  the  treatment  IDE,  FDA 
reserves  the  right  to  impose  limits  oa 
the  number  of  sites  and/or  patients  who 
may  receive  the  investigational  device 
under  a  treatment  use  protocol.  If  FDA 
determines  that  it  is  necessary  to  impose 
limits  on  treatment  use  or  to  withdraw 
approval  of  the  treatment  IDE,  the 
treatment  IDE  sponsor  is  responsible  for 
ensuring  that  no  new  patients  are 
enrolled  and  that  the  patients  that  had 
already  been  enrolled  are  followed  in 
accordance  with  the  treatment  use 
protocol. 

3.  Notice  of  Disapproval  or  Withdrawal 
of  Approval  of  Treatment  IDE 

Under  proposed  §  812.36(d)(3),  FDA 
will  follow  the  procedures  set  forth  in 
§  812.30  if  FDA  disapproves  or  proposes 
to  withdraw  approval  of  a  treatment 
IDE.  In  accordance  with  §  812.30(c), 
FDA  will  notify  the  sponsor  in  writing 
of  FDA's  decision  to  disapprove  or 
propose  to  withdraw  approval  of  a 
treatment  IDE.  The  notice  of  disapproval 
or  proposed  withdrawal  of  approval  of 
a  treatment  IDE  will  contain  a  complete 
statement  of  the  reasons  for  disapproval 
or  proposed  withdrawal  and  a  statement 
that  the  sponsor  has  an  opportimity  to 
request  a  part  16  hearing.  FDA  will 
provide  the  opportunity  for  a  hearing 
before  withdrawal  of  approval,  unless 
FDA  determines  and  specifies  in  the 
notice  that  continuation  of  use  of  the 
device  will  result  in  an  unreasonable 
risk  to  patients  and  orders  withdrawal 
of  approval  before  any  hearing. 

F.  Safeguards 

FDA's  objectives  in  regulating  the 
clinical  testing  of  new  devices  is  the 
same  as  in  regulating  the  clinical  testing 
of  new  drugs;  that  is  to  protect  the 
rights,  safety,  and  welfare  of  human 
subjects  involved  in  such  testing  while, 
at  the  same  time,  to  facilitate  the 
development  and  marketing  of 
beneficial  device  therapies.  (See  52  FR 
19466  at  19468.)  In  order  to  fulfill  these 
objectives,  FDA  has  included  in  the 
proposed  rule  certain  safeguards  that 
were  already  in  place  as  part  of  the  IDE 
regulatiqps  and  other  safeguards  that 
have  been  specifically  designed  for  the 
proposed  treatment  use. 

Under  proposed  §  812.36(e),  treatment 
use'of  an  investigational  device  is 
conditioned  upon  the  sponsor  and 
investigators  complying  with  the  IDE 
regulations,  including  distribution  of 


. .  *,-- 
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the  device  through  quaUfied  experts, 
maintenance  of  adequate  manufacturing 
fecilities,  the  submission  of  certain 
reports,  and  with  the  regulations 
governing  informed  consent  [part  50  (21 
CFR  part  50))  and  institutional  review 
boards  (21  CFR  part  56). 

The  most  significant  of  these 
safeguards  are  the  following: 

1.  The  UX  regulations.  The 
obligations  and  responsibilities  of  the 
sponsor  of  a  clinical  trial  also  apply  to 
the  sponsor  of  a  treatment  IDE.  For 
example,  treatment  IDE  sponsors  are 
responsible  for  maintaining  control  of 
the  device  by  ensuring  that  only 
qualified  experts  receive  the  device 
under  the  treatment  IDE  protocol. . 
Similarly,  the  responsibilities  of  a 
clinician  using  an  investigational  device 
for  treatment  use  are  the  same  as  those 
imposed  on  an  investigator  participating 
in  a  clinical  trial.  In  addition,  as  with 
investigational  devices,  the  methods, 
facilities,  and  controls  used  for  the 
manufacturing,  processing,  packaging, 
storage,  and  when  appropriate, 
installation  of  the  treatment  use  device 
must  be  adequate.  Finally,  as  with  all 
investigational  devices,  treatment  IDE 
sponsor(s)  or  any  person(s)  acting  for  or 
on  behalf  of  the  treatment  IDE 
sponsoris)  may  not  charge  the  subjects 
or  investigators  a  higher  price  than  is 
necessary  to  recover  costs  of  research, 
development,  manufacturing,  and 
handling.  However,  because  FDA  is 
concerned  that  the  existence  of 
treatment  IDE's  may  increase  the  risk  of 
commercialization  of  investigational 
devices,  FDA  is  soUciting  comment  on 
the  appropriate  approach  to  take  with 
respect  to  charging  for  devices  imder  a 
treatment  IDE.  Specifically,  do  the  IDE 
and  proposed  treatment  IDE  regulations 
provide  sufficient  protection  against 
commercialization?  Is  it  appropriate  for 
sponsors  to  recover  research  and 
development  costs  in  addition  to  the 
cost  of  manufacturing  and  handling  an 
investigational  device?  Should  prior 
FDA  approval  of  charging  be  required? 
FDA  wants  to  adopt  an  approach  that 
facilitates  the  availability  of  promising 
new  devices  to  treat  serious  diseases 
early  in  the  device  development 
process,  but  does  not  want  to 
undermine  the  integrity  of  controlled 
cliriicfl)  trials  or  increase  the  likeUhood 
that  investigational  products  will  be 
commercialized  before  safety  and 
efficacy  have  been  established.* 

2.  Submission  of  progress  reports. 
Under  proposed  §  812.36(f),  in  lieu  of 
the  annual  reports  required  under 
812.150(b)(5),  the  sponsor  of  a  treatment 
IDE  shall  submit  progress  reports  on  a 
quarterly  basis  to  all  reviewing  IRB's 


and  FDA.  See  section  G  below  for 
further  explanation.  -..      4 

3.  Informed  consent.  As  in  the 
treatment  IND  regulation,  authorization 
to  use  an  investigational  device  for 
treatment  use  is  conditioned  upon  the 
practitioner  obtaining  the  legally 
effective  informed  consent  of  the 
patient.  See  52  FR  19466  at  19469. 
Clearly,  there  are  risks  in  using 
experimental  devices.  Patients  must  be 
informed  of  the  device's  potential 
benefits  and  risks  to  help  them  decide 
whether  the  risks  are  appropriate  and 
acceptable  for  their  particular  situation. 
Thus,  the  regulations  governing 
informed  consent,  part  50,  apply  to  the 
use  of  devices  under  a  treatment  IDE. 

4.  IRB  review.  Compliance  with  the 
IRB  regulations  will  help  to  ensure  that 
the  ri^ts,  safety,  and  welfare  of  human 
subjects  treated  with  an  investigational 
device  are  protected,  whether  it  be 
during  a  clinical  investigation  or  imder 
a  treatment  IDE.  Therefore,  FDA  has 
determined  that  an  IRB,  either  local  or 
national,  shall  review  and  have 
authority  to  approve,  require 
modifications  to,  or  disapprove  the 
treatment  use  of  an  investigational 
device. 

G.  Reporting  Requirements 

Under  proposed  §  812.36(f).  in  lieu  of 
the  annual  reports  submitted  under 
§  812.150(b)(5),  the  sponsor  of  a     . 
treatment  IDE  shall  submit  progress 
reports  on  a  quarterly  basis  to  all 
reviewing  IRB's  and  FDA.  Similar  to  IDE 
progress  reports,  treatment  use  progress 
reports  shall  contain  a  summary  of  the 
safety  and  effectiveness  information 
gathered  under  the  treatment  IDE,  a 
summary  of  anticipated  and 
imanticipated  adverse  device  effects,  the 
nvunber  of  patients  treated  with  the 
device  under  the  treatment  IDE,  the 
names  of  the  investigators  participating 
in  the  treatment  IDE,  and  a  brief 
description  of  the  sponsor's  efforts  to 
pursue  marketing  approval/clearance  of 
the  device.  The  sponsor  of  a  treatment 
IDE  is  also  responsible  for  submitting  all 
other  reports  required  under  §  812.150. 

m.  Environmental  Impact 

The  agency  has  determined  under  21 
CFR  25.24(a)(8)  that  this  action  is  of  a 
type  that  does  not  individually  or 
ciunulatively  have  a  significant  effect  on 
the  human  environment.  Therefore, 
neither  an  environmental  assessment 
nor  an  environmental  impact  statement 
i*  required. 

rv.  Analjrsis  of  Impacts  • 

FDA  has  examined  the  impacts  of  the 
proposed  rule  under  Executive  Order 
12866  and  the  Regulatory  FlexibiUty  Act 


(5  U.S.C.  601-612).  Executive  Order 
12866  directs  agencies  to  assess  all  costs 
and  benefits  of  available  regulatory 
alternatives  and.  when  regulation  is 
necessary,  to  select  regulatory 
approaches  that  maximize  net  benefits 
(including  potential  economic, 
environmental,  public  health  and  safety, 
and  other  advantages;  distributive 
impacts;  and  equity).  The  agency 
believes  that  this  proposed  rule  is 
consistent  with  the  regulatory 
philosophy  and  principles  identified  in 
the  Executive  Order.  In  addition,  the 
proposed  rule  is  not  a  significant 
regulatory  action  as  defined  by  the 
Executive  Order  and  so  is  not  subject  to 
review  under  the  Executive  Order. 

Treatment  use  of  an  investigational 
device  will  only  be  considered  when  the 
criteria  set  out  in  section  n.B.  of  this 
docimient  are  met.  FDA  believes  that 
these  limitations  are  necessary  to  ensure 
that  devices  are  not  commerciaUzed 
before  FDA  determines  that  they  are 
reasonably  safe  and  effective  for  wider 
distribution. 

Given  the  limited  circumstances  in 
which  a  treatment  use  of  an 
investigational  device  may  be 
considered,  FDA  estimates  that  about 
six  investigational  devices  per  year  will 
meet  the  criteria  for  treatment  use.  FDA 
believes  that  the  requirements  for 
applications  for  treatment  use  of  an 
investigational  device  would  be 
minimal,  but  must  be  consistent  with 
patient  safety  and  proper  use.  Because 
relevant  information  already  should  be 
available  to  FDA  in  the  sponsor's  IDE,     ^ 
limited  additional  information  relative 
to  the  safety  and  effectiveness  of  the 
device  for  treatment  use  would  be 
required  in  the  treatment  IDE 
application.  In  fact,  applications  for 
treatment  use  may  be  submitted  as 
supplements  to  the  IDE  for  the 
controlled  clinical  trial  in  order  to 
eliminate  the  additional  burden  that 
could  result  if  sponsors  were  required  to 
submit  new  applications.  FDA  estimates 
that  the  aimual  cost  of  submitting  an 
application  for  treatment  use  and  the 
necessary  progress  reports  would  be 
about  $8,000  per  application.  Treatment 
use  would  benefit  the  public  health  by 
permitting  wider  distribution  of  life- 
saving  devices  while  marketing 
approval  is  pending. 

The  proposed  rule  contains  very 
specific  provisions  regarding  the 
approval  criteria  as  well  as  the  reasons 
for  disapproval  or  withdrawal  of 
approval  of  a  treatment  IDE.  This  will 
assist  sponsors  in  determining  whether 
they  have  met  the  criteria  for  initial  and 
continued  approval  of  a  treatment  use 
IDE  well  in  advance  of  their 
applications. 
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For  the  reasons  set  forth  above,  the 
Conunissioner  of  Food  and  Drugs 
certifies  that  the  proposed  rule  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 
Therefore,  imder  the  Regulatory 
Flexibility  Act,  no  further  analysis  is 
required. 

V.  Pap«woric  Reduction  Act  of  1995 

This  proposed  rule  contains 
information  collections  which  are 
subject  to  review  by  the  Office  of 
Management  and  Budget  (OMB)  under 
the  Paperwork  Reduction  Act  of  1995. 
The  title,  description,  and  respondent 
description  of  the  information  collection 
are  shown  below  with  an  estimate  of  the 
annual  reporting  burden.  Included  in 
the  estimate  is  the  time  for  reviewing 
instructions,  gathering  and  maintaining 
the  data  needed,  and  completing  and 
reviewing  the  collection  of  information. 

With  respect  to  the  following 
collection  of  information,  FDA  invites 
comments  on:  (1)  Whether  the  proposed 
collection  of  information  is  necessary 
for  proper  performance  of  FDA's 
functions,  including  whether  the 
information  will  have  practical  utility; 
(2)  the  accuracy  of  FDA's  estimate  of  the 


burdeh  of  the  proposed  collection  of 
information,  including  the  validity  of 
the  methodology  and  assiunptigns  used; 
(3)  ways  to  enhance  the  quaUty,  utility, 
and  clarity  of  the  information  to  be 
collected;  and  (4)  ways  to  mininuze  the 
burden  of  the  collection  of  information 
on  respondents,  including  through  the 
use  of  automated  collection  techniques, 
when  appropriate,  and  other  forms  of 
information  technology. 

Title:  Investigational  Device 
Exemptions;  Treatment  Use. 

Description:  The  proposed  rule  is 
intended  to  permit  broader  availability 
of  investigational  devices  to  treat 
serious  diseases  for  which  there  are  not 
satisfactory  alternative  treatments. 
Under  the  proposed  rule,  treatihent  use 
of  an  investigational  device  would  only 
be  considered  when  the  following 
criteria  are  satisfied:  (1)  The  device  is 
intended  to  treat  or  diagnose  a  serious 
or  immediately  life-threatening  disease 
or  condition;  (2)  there  is  no  comparable 
or  satisfactory  alternative  device  or 
other  therapy  available  to  treat  or 
diagnose  that  stage  of  the  disease  or 
condition  in  the  intended  patient 
population;  (3)  the  device  is  under 


investigation  in  a  controlled  clinical 
trial  under  an  approved  IDE,  or  all 
clinical  trials  have  been  completed;  and 
(4)  the  s|>onsor  of  the  controlled  clinical 
trial  is  pursuing  marketing  approval/ 
clearance  of  the  investigational  device 
with  due  diligence. 

The  proposed  requirements  for 
applications  for  treatment  use  would  be 
minimal,  but  must  be  consistent  with 
patient  safety  and  proper  use.  Each 
application  would  include,  among  other 
things,  an  explanation  of  the  rationale 
for  the  use  of  the  device;  the  criteria  for 
patient  selection;  a  description  of 
cUnical  procedures,  laboratory  tests,  or 
other  measures  to  be  used  to  monitor 
the  effects  of  the  device  and  to  minimize 
risk;  written  procedures  for  monitoring 
the  treatment  use;  information  that  is 
relevant  to  the  safety  and  effectiveness 
of  the  device  for  the  intended  treatment 
use;  and  a  written  protocol  describing 
the  treatment  use.  Sponsors  of  an 
approved  treatment  IDE  would  be 
required  to  submit  quarterly  progress 
reports. 

Description  of  Respondents: 
Businesses  or  other  for  profit 
oi^anizations. 


Estimated  Annual  Reporting  Burden 

21  CFR  Section 

No.  of 
Respondents 

Annual 

Frequency  per 

Response 

Total  Annual 
Responses 

Hours  per 
Response 

Total  Hnin 

812.36(c) 

8^2J36^f)                                           ■  -  '■' 

Tow 

6 
6 

1 

4      . 

6 
24 

120 
20 

720 

480 

1,200 

There  are  no  operating  and  maintenance  costs  or  capital  xx>5ts  associated  with  this  information  coVection. 


As  required  by  section  3507(d)  of  the 
Paperwoii:  Reduction  Act  of  1995,  FDA 
has  submitted  the  collections  of 
information  contained  in  the  proposed 
rule  to  OMB  for  review.  Other 
organizations  and  individuals  should 
submit  comments  on  the  information 
collection  requirements  by  January  21, 
1997,  and  shoidd  direct  them  to  the 
Office  of  Information  and  Regulatory 
Affairs,  OMB  (address  above). 

Lists  of  Subjects  in  21  CFR  Part  812 

Health  records.  Medical  devices, 
Medical  research,  Reporting  and 
recordkeeping  requirements. 

Therefore,  imder  the  Federal  Food, 
Drug,  and  Cosmetic  Act  and  imder 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs,  it  is  proposed  that 
21  CFR  part  812  be  amended  as  follows: 


Part  81 2 — Investigational  Device 
Exemptions 

1.  The  authority  citation  for  21  CFR 
part  812  continues  to  read  as  follows: 

Airthority:  Sees.  301.  501.  502. 503.  505. 
506,  507,  510.  513-516,  518-520,  701,  702, 
704,  721,  801  of  the  Federal  Food,  Drug,  and 
Cosmetic  Act  (21  U.S.C  331.  351,  352.  353, 
355.  356,  357,  360,  360c-360f,  360ti-360j. 
371,  372,  374.  379e,  381);  sees.  215,  301,  351. 
354-360F  of  the  Public  Health  Service  Act 
(42  U.S.C.  216,  241.  262,  263b-263n). 

2.  New  §  812.36  is  added  to  subpart 
B  to  read  as  follows: 

§  81 2.36   Treatment  use  of  an 
Investigational  device. 

(a)  General.  A  device  that  is  not 
approved  for  marketing  may  be  under 
clinical  investigation  for  a  serious  or 
immediately  life-threatening  disease  or 
condition  in  patients  for  whom  no 
comparable  or  satisfactory  alternative 
device  or  other  therapy  is  available. 
During  the  clinical  trial  or  prior  to  final 


action  on  the  marketing  application,  it 
may  be  appropriate  to  use  the  device  in 
the  treatment  of  patients  not  in  the  trial 
under  the  provisions  of  a  treatment 
investigational  device  exemption  (IDE). 
The  purpose  of  this  section  is  to 
facilitate  the  availability  of  promising 
new  devices  to  desperately  ill  patients 
as  early  in  the  device  development 
process  as  possible,  before  general 
marketing  begins,  and  to  obtain 
additional  data  on  the  device's  safety 
and  effectiveness.  In  the  case  of  a 
serious  disease,  a  device  ordinarily  may 
be  made  available  for  treatment  use 
under  this  section  after  all  clinical  trials 
have  been  completed.  In  the  case  of  an 
immediately  life-threatening  disease,  a 
device  may  be  made  available  for 
treatment  use  under  this  section  prior  to 
the  completion  of  all  clinical  trials.  For 
the  pmpose  of  this  section,  an 
"immediately  life-threatening"  disease 
means  a  stage  of  a  disease  in  which 
there  is  a  reasonable  likelihood  that 
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death  will  cxxur  within  a  matter  of 
months  or  in  which  premature  death  is 
likely  without  early  treatment.  For 
purposes  of  this  section,  "treatment 
use"  of  a  device  includes  the  use  of  a 
device  for  diagnostic  purposes. 

(h)  Criteria.  FDA  shall  consider  the 
use  of  an  investigational  device  under  a 
treatment  IDE  if: 

(1)  The  device  is  intended  to  treat  or 
diagnose  a  serious  or  inmiediately  life- 
threatening  disease  or  condition; 

(2)  There  is  no  comparable  or 
satisfactory  alternative  device  or  other 
therapy  available  to  treat  or  diagnose 
that  stage  of  the  disease  or  condition  in 
the  intended  patient  population: 

(3)  The  device  is  under  investigation 
in  a  controlled  clinical  trial  under  an 
approved  IDE,  or  such  clinical  trials 
have  been  completed;  and 

'    (4)  The  sponsor  of  the  investigation  is 
actively  pursuing  marketing  approval/ 
clearance  of  the  investigational  device 
with  due  diligence. 

(c)  Applications  for  treatment  use.  (1) 
A  treatment  IDE  application  shall 
include,  in  the  following  order: 

(i)  The  name,  address,  and  telephone 
number  of  the  sponsor  of  the  treatment 
IDE; 

(ii)  The  intended  use  of  the  device, 
the  criteria  for  patient  selection,  and  a 
written  protocol  describing  the 
treatment  use; 

(iii)  An  explanation  of  the  rationale 
for  use  of  the  device,  including,  as 
appropriate,  either  a  list  of  the  available 
regimens  that  ordinarily  should  be  tried 
before  using  the  investigational  device 
or  an  explanation  of  why  the  use  of  the 
investigational  device  is  preferable  to 
the  use  of  available  marketed 
treatments; 

(iv)  A  description  of  clinical 
procedures,  laboratory  tests,  or  other 
measures  that  will  be  used  to  evaluate 
the  eff^ects  of  the  device  and  to  minimize 
risk; 

(v)  Written  procedures  for  monitoring 
the  treatment  use  and  the  name  and 
address  of  the  monitor; 

(vi)  Instructions  for  use  of  the  device 
and  all  other  labeling  as  required  under 
§  812.5(a)  and  (b); 

(vii)  Information  that  is  relevant  to  the 
safety  and  effectiveness  of  the  device  for 
the  intended  treatment  use.  Information 
from  other  IDE's  may  be  incorporated  by 
reference  to  supp>ort  the  treatment  use; 

(viii)  A  statement  of  the  sponsor's 
conunitment  to  meet  all  applicable 
responsibilities  under  this  part  and  part 
56  of  this  chapter  and  to  assure 
compliance  of  all  participating 


investigators  with  the  informed  consent 
requirements  of  part  50  of  this  chapter; 
and 

(ix)  An  example  of  the  agreement  to 
be  signed  by  all  investigators 
participating  in  the  treatment  DDE  and 
certification  that  no  investigator  will  be  • 
added  to  the  treatment  IDE  before  the 
agreement  is  signed. 

(2)  A  licensed  practitioner  who 
receives  an  investigational  device  for 
treatment  use  under  a  treatment  IDE  is 
an  "investigator"  under  the  IDE  and  is 
responsible  for  meeting  all  applicable 
investigator  responsibilities  under  this 
part  and  parts  50  and  56  of  this  chapter. 

(d)  FDA  action  on  treatment  IDE 
applications.  (1)  Approval  of  treatment 
IDE's.  Treatment  use  may  begin  30  days 
after  FDA  receives  the  treatment  IDE 
submission  at  the  address  specified  in  § 
812.19,  unless  FDA  notifies  the  sponsor 
in  writing  earlier  than  the  30  days  that 
the  treatment  use  may  or  may  not  begin. 
FDA  may  approve  the  treatment  use  as 
proposed  or  approve  it  with 
modifications. 

(2)  Disapproval  or  withdrawal  of 
approval  of  treatment  IDE's.  FDA  may 
disapprove  or  withdraw  approval  of  a 
treatment  IDE  if: 

(i)  The  criteria  specified  in  §  812.36(b) 
are  not  met  or  the  treatment  IDE  does 
not  contain  the  information  required  in 
§  812.36(c); 

(ii)  FDA  determines  that  any  of  the  . 
grounds  for  disapproval  or  withdrawal 
of  approval  listed  in  §  812.30(b)(1) 
through  (b)(5)  apply; 

(iii)  The  device  is  intended  for  a 
serious  disease  or  condition  and  there  is 
insufficient  evidence  of  safety  and 
effectiveness  to  support  such  use; 

(iv)  The  device  is  intended  for  an 
immediately  life-threatening  disease  or 
condition  and  the  available  scientific 
evidence,  taken  as  a  whole,  fails  to 
provide  a  reasonable  basis  for 
concluding  that  the  device: 

(A)  May  be  effective  for  its  intended 
use  in  its  intended  population;  or 

(B)  Would  not  expose  the  patients  to 
whom  the  device  is  to  be  administered 
to  an  unreasonable  or  significant 
additional  risk  of  illness  or  injury; 

(v)  There  is  reasonable  evidence  that 
the  treatment  use  is  impeding 
enrollment  in,  or  otherwise  interfiering 
with  the  conduct  or  completion  of,  a 
controlled  investigation  of  the  same  or 
another  investigational  device;  . 

(vi)  The  device  has  received    ' 
marketing  approval  clearance  or  a 
comparable  device  or  therapy  becomes 
available  to  treat  or  diagnose  the  same 


indication  in  the  same  patient 
population  for  which  the  investigational 
device  is  being  used; 

(vii)  The  sponsor  of  the  controlled 
clinical  trial  is  not  pursuing  marketing 
approval/clearance  with  due  diligence; 

(viii)  Approval  of  the  IDE  for  the 
controlled  clinical  investigation  of  the 
device  has  been  withdrawn;  or 

(ix)  The  clinical  investigators)  named 
in  the  treatment  IDE  are  not  qualified  by 
reason  of  their  scientific  training  and/or 
experience  to  use  the  investigational 
device  for  the  intended  treatment  use. 

(3)  Notice  of  disapproval  or 
withdrawal.  If  FDA  disapproves  or 
proposes  to  withdraw  approval  of  a 
treatment  IDE,  FDA  will  follow  the 
procedures  set  forth  in  §  812.30(c). 

(e)  Safeguards.  Treatment  use  of  an 
investigational  device  is  conditioned 

-upon  the  sponsor  and  investigators 
complying  with  the  safeguards  of  the 
IDE  process  and  the  regulations 
governing  informed  consent  (part  50  of 
this  chapter)  and  institutional  review 
boards  (part  56  of  this  chapter). 

(f)  Reporting  Requirements.  In  lieu  of 
the  annual  reports  required  under 

§  812.150(b)(5),  the  sponsor  of  a 
treatment  IDE  shall  submit  progress 
reports  on  a  quarterly  basis  to  all 
reviewing  IRB's  and  FDA.  These  reports 
shall  be  based  on  the  period  of  time 
since  initial  approval  of  the  treatment 
IDE  and  shall  include  a  summary  of  the 
safety  and  effectiveness  information 
gathered  under  the  treatment  IDE.  a 
summary  of  anticipated  and 
unanticipated  adverse  device  effects,  the 
number  of  patients  treated  with  the 
device  under  the  treatment  IDE.  the 
names  of  the  investigators  participating 
in  the  treatment  IDE,  and  a  brief 
description  of  the  sponsor's  efforts  to 
pursue  marketing  approval/clearance  of 
the  device.  The  sponsor  of  a  treatment 
IDE  is  responsible  for  submitting  all 
other  reports  required  under  §  812.150. 

1812.150    [Amended] 

3.  Section  812.150  Reports  is 
amended  by  revising  paragraph  (b)(5)  to 
read  as  follows: 

•        •        *        •        « 

(b)*** 

(5)  Progress  reports.  At  regular 
intervals,  and  at  least  yearly,  a  sponsor 
shall  submit  progress  reports  to  all 
reviewing  IRB's.  In  the  case  of  a 
significant  risk  device,  a  sponsor  shall 
also  submit  progress  reports  to  FDA.  In 
lieu  of  the  annual  reports,  a  sponsor  of 
a  treatment  IDE  shall  submit 
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progress  reports  on  a  quarterly  basis  to 
all  reviewing  IRB's  and  FDA  in 
accordance  with  §  812.36(f). 

*         *         *        •        •  : . 

Dated:  December  11.1996.  r 

William  B.  Schulta. 

Depu  ty  Commissioner  for  Policy.  ■         -i-  ^ 
[FR  Doc.  96-32186  Filed  12-18-96;  8:45  am) 
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FEDERAL  MINE  SAFETY  AND  HEALTH 
REVIEW  COMMISSION 

29  CFR  Part  2704 

Implementation  of  Equal  Access  to 
Justice  Act  in  Commiwion 
Proceedings 

AQENCY:  Federal  Mine  Safety  and  Health 
Review  Commission. 

ACTION:  Notice  of  proposed  rulemaking. 

summary:  The  Federal  Mine  Safety  and 
Health  Review  Commission  is  proposing 
to  revise  its  rules  providing  for  the 
award  of  attorneys'  fees  and  other 
expenses  imder  the  Equal  Access  to 
Justice  Act  (EAJA),  5  U.S.C.  504, 
applicable  to  eligible  individuals  and 
entities  who  are  parties  to 
administrative  proceedings  before  the 
Commission,  llie  proposed  revisions  to 
the  rules  are  in  response  to  amendments 
to  the  EAJA,  enacted  pursuant  to  Public 
Law  104-121,  110  Stat.  862  (1996).  and 
effective  on  March  29, 1996.  The 
proposed  rules  authorize  fee  awards 
under  a  newly-defined  standard — ^when 
the  Secretary  of  Labor's  demand  is 
substantially  in  excess  of  the  decision  of 
the  Commission  and  is  unreasonable 
when  compared  to  that  decision.  The 
proposed  rules  also  expand  the 
definition  of  a  "party"  eligible  for  an 
award  under  this  new  standard  to 
include  "a  small  entity"  as  defined  by 
5  U.S.C.  601.  Hie  maximum  hourly  rate 
for  attorneys'  fees  in  all  EAJA  cases 
before  the  Commission  is  increased  to 
$125.  Finally,  the  Commission  is 
revising  its  rules  to  provide  that  parties 
submit  EAJA  applications  to  the  Chief 
Administrative  Law  Judge  instead  of  the 
Chairman.  The  Commission  invites 
public  comments  on  these  proposed 
rules. 

DATES:  Comments  should  be  received  by 
January  21, 1997.. 

ADDRESSES:  Comments  should  be  sent  to 
Richard  L.  Baker,  Executive  EMrector, 
Federal  Mine  Safety  and  Health  Review 
Commission,  1730  K  Street,  NW,  6th 
Floor,  Washington.  DC  20006.  For  the 
convenience  of  persons  who  will  be 
reviewing  the  comments,  it  is  requested 


that  commenters  provide  an  original 
and  three  copies  of  their  comments. 
FOR  FURTHER  INFORMATION  CONTACT: 
Norman  M.  Gleichman,  General 
Counsel,  Office  of  the  General  Counsel, 
1730  K  Street,  NW.  6th  Floor, 
Washington.  DC  20006,  telephone  202- 
653-5610  (202-566-2673  for  TDD 
Relay).  These  are  not  toll-free  niunbers. 

SUPPt.EMENTARY  INFORMATION: 

L  Background 

Under  the  Commission's  present 
rules,  the  EAJA  applies  to 
administrative  adjudications,  brought 
pursuant  to  the  Federal  Mine  Safety  and 
Health  Act  of  1977,  30  U.S.C.  801  et 
seq.,  in  which  an  eligible  party  prevails 
over  the  Department  of  Labor's  Mine 
Safety  and  Health  Administration.  29 
CFR  2704.100  and  2704.103.  Prior  to  the 
enactment  of  Public  Law  104-121. 
prevaiting  parties  could  receive  awards 
if  they  met  the  EAJA's  eligibility 
standards  (which  set  ceilings  on  the  net 
worth  and  nimiber  of  employees)  and  if 
the  government's  position  was  not 
"substantially  justified." 

Public  Law  104-121  creates  an 
additional  standard  under  which 
eligible  parties  can  obtain  fees  in 
administrative  adjudications.  The  EAJA 
amendments  authorize  an  award  when 
a  government  "demand"  is  both 
"substantially  in  excess  of  the  decision 
of  the  adjudicative  officer"  and . 
"imreasonable."  Id.  at  231(a).  Under  this 
standard,  if  the  demand  by  the  Secretary 
of  Labor  is  substantially  in  excess  of  the 
judgment  finally  obtained  by  the 
Secretary  and  is  unreasonable  when 
compared  with  that  judgment  under  the 
facts  and  circumstances  of  the  case,  the 
Commission  shall  award  to  the 
opposing  party  the  fees  and  other 
expenses  related  to  defending  against 
the  excessive  demand,  \mless  the  party 
has  committed  a  willful  violation  of  law 
or  otherwise  acted  in  bad  faith,  or 
special  dccumst&nces  make  an  award 
unjust  Id. 

Public  Law  104-121  also  establishes  a 
separate  definition  of  a  "party"  for  fee 
awards  under  the  new  standard.  Parties 
that  are  eligible  to  apply  for  awards 
include  "small  entit(ies]  as  defined  in 
section  601  [of  title  5)."  Id.  at  231(bj|(2). 
Title  5  U.S.C.  601(6)  provides  that 
"small  entity"  has  "the  same  meaning 

as  the  term!  ]  'small  business' "In 

turn,  a  "small  business"  is  defined  at  5 
U.S.C.  601(3)  as  a  "small  business 
concern"  under  section  3  of  the  Small 
Business  Act  (15  U.S.C  632).  Section 
632(a)  authorized  the  Small  Biisiness 
Administration  (SBA)  to  establish 
standards  to  specify  when  a  business 
concern  is  "small."  The  SBA  has 


recently  issued  updated  size  standards 
for  various  types  of  economic  activity, 
categorized  by  the  Standard  Industrial 
Classification  System  (SIC).  13  CFR 
121.105.  In  defining  the  standards  for 
small  businesses  engaged  in  mining,  the 
SBA  regulations  count  either  aimual 
receipts  or  numbers  of  employees.  The 
number  of  employees  or  annual  receipts 
specified  is  the  maximum  allowed  for  a 
concern  and  its  affiliates  to  be 
considered  small  13  CFR  121.201.  The 
standards  for  the  mining  industry  are  as 
follows: 

DIVISION  B— MINfING: 
MAJOR  GROUP  10—       500  employees. 

METAL  MINING. 
MAJOR  GROUP  12—       500  employees. 

COAL  MINING. 
MAJOR  GROUP  14—       500  employees. 

MINING  AND 

QUARRYING  OF 

NON-MET  ALUC 

MINERALS.  EX- 
CEPT FUELS. 
EXCEPT: 
1081  Metal  Mining  S5  million. 

Services. 
1241  Coal  Mining  S5  million. 

•    Services. 
1481  Nonmetallic  S5  million. 

Minerals  Services. 

Except  Fuels. 

13  CFR  121.201. 

Finally,  Public  Law  104-121  increases 
the  maximum  fee  award  of  an  attorney 
or  agent  fix)m  $75.00  to  $125.00  per 
hour.  Id.  at  231(b)(1). 

n.  Analjrsis  of  the  Regulations 

The  present  language  of  §  2704.100 
providing  for  fee  awards  to  prevailing 
parties  when  the  Secretary's  position  is 
not  substantially  justified  is  unchanged. 
The  Commission  proposes  to  add  new 
language  to  the  rule  to  provide  that  an 
eligible  party  may  receive  an  award  if 
the  demand  of  the  Secretary  is 
substantially  in  excess  of  the  decision  of 
the  Commission  and  is  unreasonable 
when  compared  with  that  decision, 
unless  the  applicant  party  has 
committed  a  willful  violation  of  law  or 
otherwise  acted  in  bad  faith  or  special 
circumstances  make  an  award  unjust. 
For  purposes  of  this  part,  a  decision  of 
the  Commission  includes  not  only  a 
decision  by  the  Commission  but  also  a 
decision  by  an  administrative  law  judge 
that  becomes  final  by  operation  by  law. 

The  present  language  of  §  2704.102  is 
revised  to  specify  that  recovery  imder 
the  prevailing  party  standard  is 
available  for  any  adversary  adjudication 
commenced  before  the  Commission 
after  August  5, 1984.  Proposed  language 
provides  that,  where  an  applicant  seekis 
an  award  based  on  a  substantially 
excessive  and  imreasonable  demand  of 
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the  Secretary,  the  adversary 
adjudication  before  the  Commission 
must  have  commenced  on  or  after 
March  29, 1996,  the  effective  date  of  the 
EAJA  amendments. 

In  §  2704.104(a)  the  Commission 
proposes  to  restate  the  reference  to  5 
U.S.C.  551(3),  which  defines  "party"  in 
the  Administrative  Procedure  Act.  The 
Commission  proposes  to  add  new 
language  referring  to  the  eUgibility 
conditions  specified  in  paragraphs  (b) 
and  (c). 

Section  2704.104(b)  states  the 
eligibility  requirements  for  an  applicant 
seeking  an  award  based  on  prevaiUng 
party  status.  The  requirements  in  the 
present  paragraph  (b)  are  proposed  in 
renumbered  form  with  one  exception; 
references  to  charitable  or  tax  exempt 
organizations  and  units  of  local 
government  have  been  deleted,  because 
it  is  not  apparent  that  such 
organizations  have  ever  been  involved 
in  a  Mine  Act  proceeding.  Paragraph  (c) 
states  the  standards  for  em  applicant 
seeking  an  award  based  on  a 
substantially  excessive  and 
imreasonable  demand  by  the  Secretary. 
Such  an  applicant  must  be  a  small 
entity  as  defined  in  5  U.S.C.  601.  To 
qualify  as  a  small  business  under  5 
U.S.C.  601(3).  the  appUcant  must  meet 
the  requirements  for  a  small  mining 
business  concern  as  set  forth  by  the  SBA 
at  13  CFR  121.104, 121.106  and  121.201. 
Title  13  CFR  121.106  details  the  SBA's 
methodology  of  counting  employees, 
which  differs  from  the  Commission's 
present  rule  for  counting  employees  for 
piuposes  of  determining  eligibility  of  a 
prevailing  party. 

The  Commission  proposes  that  it  not 
reiterate  the  specific  SBA  standards  for 
ascertaining  whether  a  mining  operation 
is  "small"  because  those  standards  are 
subject  to  revision  periodically  by  the 
SBA.  Instead,  the  Commission  proposes 
to  notify  the  mining  community,  by 
Federal  Register  publication,  of  changes 
in  the  SBA  standards  as  they  occur.  The 
Commission  has  omitted  any  reference 
to  other  types  of  small  entities 
contained  in  5  U.S.C.  601,  including 
"small  organization,"  which  pertains  to 
not-for-profit  enterprises,  and  "small 
governmental  jurisdiction."  5  U.SXI. 
601(4)  and  (5).  because  it  is  unlikely 
that  any  of  these  organizations  will  be 
involved  in  proceedings  under  the  Mine 
Act. 

The  Commission  proposes  to 
redesignate  §  2704.104(c)  through  (g) 
and  amend  paragraphs  (c)  and  (f).  in 
conformance  with  the  EAJA 
amendments  relating  to  eligibility,  by 
adding  language  to  the  present  rules. 
Under  proposed  paragraph  (d),  the 
annual  receipts,  number  of  employees 


or  net  worth  of  the  applicant,  as 
applicable,  shall  be  determined  as  of  the 
date  the  underlying  proceeding  was 
initiated  under  the  Mine  Act: 'Under 
proposed  paragraph  (g),  the  aimual 
receipts,  numbers  of  employees  or  net 
worth,  as  applicable,  of  the  applicant 
and  its  affiliates  shall  be  aggregated  to 
determine  eligibility.  The  Commission 
proposes  to  leave  unchanged,  except  for 
redesignating,  ourent  paragraphs  (d). 
(e).  and  (g). 

Section  2704.105(a)  sets  forth  the 
standards  for  an  applicant  seeking  an 
award  based  on  prevaifing  party  status 
and  is  imchanged  except  that  it  is 
amended  to  include  the  sentence 
regarding  denial  or  reduction  of  an 
award  because  of  imreasonable 
protraction  in  the  proceedings  or  special 
circumstances  that  is  presently  in 
paragraph  (b). 

The  proposed  language  in 
§  2704.105(b)  tracks  the  language  of 
Public  Law  104-121  at  section  231(a) 
and  provides  that,  if  the  demand  of  the 
Secretary  is  substantially  in  excess  of 
the  decision  of  the  Commission  and  is 
unreasonable  when  compared  with  such 
decision,  under  the  facts  and 
circumstances  of  the  case,  the 
Commission  shall  award  to  an  eligible 
party  applicant  fees  and  expenses 
related  to  defiending  against  the 
excessive  demand.  Nevertheless,  an 
award  may  not  be  made  if  the  applicant 
has  committed  a  willful  violation  of  law 
or  otherwise  acted  in  bad  faith  or 
special  circumstances  make  an  award 
unjust.  Whether  the  applicant  has 
unduly  or  uiueasonably  protracted  the 
underlying  proceeding  may  also  be 
considered.  The  proposed  language 
provides  that  the  burden  of  proof  is  on 
the  applicant  to  show  that  the  demand 
of  the  Secretary  is  substantially 
excessive  and  unreasonable.  The  rule 
also  defines  "demand"  by  tracking 
language  in  the  EAJA  amendments. 
Public  Law  104-121  at  section 
231(b)(5)(F).  While  the  statutory 
language  might  suggest  that  the  new 
standard  of  awards  is  limited  to  penalty 
cases,  that  issue  is  best  left  to  resolution 
in  individual  case  adjudication. 

In  conformity  with  the  EAJA 
amendments,  §  2704.106(b)  is  amended 
to  provide  that  the  maximum  award  for 
fees  of  an  attorney  or  agent  is  $125.00 
per  hour. 

Section  2704.107(a)  is  amended  to 
reflect  that  the  highest  award  for  fiaes  of 
an  attorney  or  agent  is  $125.00  per  hour. 
The  term  "agent"  is  added  to  the 
present  rule  to  bring  the  rule  into 
conformity  with  the  statutory  language. 

The  present  language  of  §  2704.108 
provides  for  awards  only  to  prevailing 
parties  in  cases  where  the  Secretary's 


position  is  not  substantially  justified. 
The  Commission  proposes  to  amend  the 
rule  to  add  a  reference  to  the  new 
standard  for  recovery  in  the  EAJA 
amendments  set  forth  in  §  2704.105(b). 
The  rule  provides  that,  if  an  appUcant 
is  entitled  to  an  award  under  either 
standard  in  §  2704.105,  the  award  shall 
be  made  by  the  Commission  against  the 
Department  of  Labor. 

Proposed  §  2704.201  designates  the 
Chief  Administrative  Law  Judge  as  the 
Conunission  official  to  whom  EAJA 
appUcations  are  submitted,  revising  the 
present  procedure  requiring  submission 
of  applications  to  the  Chairman.  The    - 
Conunission  further  proposes  to  amend 
present  §  2704.201(a)  and  (b)  by  moving 
their  major  portions  relating  to  the 
contents  of  an  appUcation  by  a 
prevailing  party  to  §  2704.202.  The 
remaining  portions  of  the  proposed  rule 
set  forth  the  information  common  to 
applications  based  on  either  prevailing 
party  status  or  a  substantially  excessive 
and  unreasonable  demand  by  the 
Secretary  and  are  a  redesignation  of 
major  portions  of  present  §  2704.201(a) 
to(fl. 

In  §  2704.202(a)  the  Commission 
proposes  to  amend  the  present  rule  by 
adding  the  requirements  presently  in 
§  2704.201(a)  for  an  EAJA  application  by 
a  prevaiUng  party.  Present  §  2704.202(b) 
is  redesignated  as  §  2704.204. 

Proposed  §  2704.202(b)  is  primarily  a 
redesignation  of  present  §  2704.201(b) 
concerning  the  applicant's  net-worth 
exhibit.  Language  from  present 
§  2704.201(b)  permitting  a  tax-exempt 
organization  to  omit  a  net-worth 
statement  has  not  been  retained  because 
of  the  low  likelihood  that  such  an 
organization  would  ever  be  a  party  to  a 
Commission  proceeding. 

Present  §  2704.203  is  redesignated  as 
§  2704.205.  Proposed  §  2704.203(a) 
amends  the  present  rule  by  adding  the 
new  standard  for  recovery.  Proposed 
§  2704.203(b)  provides  that  the 
appUcation  must  show  that  the 
appUcant  is  a  small  entity  as  defined  in 
5  U.S.C.  601(6).  Paragraph  (b)  also  refers 
to  the  SBA  regulations  at  13  CFR  Part 
121  and  provides  that  the  application 
shall  include  a  statement  of  the 
applicant's  annual  receipts  or  number  of 
employees,  where  the  applicant  seeks 
eUgibility  based  on  being  a  small 
business.  Paragraph  (b)  requires  a  brief 
description  of  the  type  and  purpose  of 
the  applicant's  organization  or  business. 
Because  the  EAJA  amendments  rely  on 
the  SBA's  definition  of  "small  business 
concern."  and  because  the  SBA  has 
defined  small  business  concerns 
engaged  in  mhung  in  terms  of  annual 
receipts  or  number  of  employees  and 
has  set  forth  its  methodology  for 
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calculating  the  annual  receipts  or    ' 
number  of  employees  (13  CFR  121.104 
and  121.106),  the  Commission  intends 
that  parties  be  guided  by  those 
regulations  in  meeting  the  SBA's 
standards  of  annual  receipts  or  number 
of  employees  to  qualify  as  a  "small 
business." 

Present  §  2704.204  is  redesignated  as 
§  2704.206.  Proposed  §  2704.204  is  a 
redesignation  of  §  2704.202(b).  In 
addition,  the  Commission  proposes  to 
modify  the  language  in  present 
§  2704.202(b)  for  regulating  the  public 
disclosure  of  financial  information  in 
the  networth  and  annual  receipts 
exhibits.  Present  §  2704.202(b)  only 
relates  to  the  net-worth  exhibit. 

Proposed  §  2704.205  is  a 
redesignation  of  present  §  2704.203. 

Proposed  §  2704.206  is  a 
redesignation  of  §  2704.204.  Paragraph 
(a)  adds  new  language  that  an 
application  may  also  be  filed  when  a 
demand  by  the  Secretary  is  substantially 
in  excess  of  the  decision  finally 
obtained  in  the  case  and  unreasonable. 
In  addition,  language  has  been  added  to 
provide  for  the  filing  of  EAJA 
applications  with  the  Commission  30 
days  after  final  disposition  by  a  court  in 
the  event  that  an  applicant  wishes  to  file 
in  light  of  the  court's  disposition.  See 
Dole  V.  Phoenix  Roofing,  Inc..  922  F.2d 
1202  (5th  Qr.  1991).  Section 
2704.206(b)  proposes  language  to 
include  the  new  standard  for  recovery. 
Section  2704.206(c)  is  changed  to  delete 
an  inadvertent  reference  to  section 
105(a)  of  the  Mine  Act,  30  U.S.C.  815(a), 
in  tbe  definition  of  final  Commission 
dispositions  in  the  present  rule;  in 
addition,  references  to  Commission 
EAJA  decisions  in  §  2704.307  and 
2704.308  are  deleted. 

Proposed  §  2704.305  eliminates 
"prevailing"  &«m  present  §  2704.305  to 
reflect  that  an  EAJA  award  is  no  longer 
limited  to  proceedings  involving  a 
prevailing  party  but  includes  those 
proceedings  in  which  the  Secretary  has 
made  a  substantially  excessive  and 
unreasonable  demand. 

Because  an  EAJA  award  is  no  longer 
limited  to  a  prevailing  party,  language 
has  been  added  to  §  2704.307  to  provide 
for  the  issuance  of  written  findings  and 
conclusions  covering  whether  the 
applicant  has  been  subjected  to  a 
substantially  excessive  and 
unreasonable  demand.  Commission 
judges  are  instructed  to  make  specific 
findings  depending  on  whether  the 
application  was  filed  pursuant  to 
§2704.105  (a)  or  (b). 

m.  Matters  (tf  Regulatory  Procedure 

The  Commission  has  determined  that 
these  rules  are  not  subject  to  Office  of 


Management  and  Budget  review  under 
Executive  Order  12866. 

The  Commission  has  determined 
under  the  Regulatory  Flexibility  Act  (5 
U.S.C.  601-612)  that  these  rules,  if 
adopted,  would  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  Therefore,  a 
Regulatory  Flexibility  Statement  and 
Analysis  has  not  been  prepared. 

•The  Commission  has  determined  that 
the  Paperwork  Reduction  Act  (44  U.S.C. 
3501  et  seq.)  does  not  apply  because 
these  rules  do  not  contain  any 
information  collection  requirements  that 
require  the  approval  of  the  Office  of 
Management  and  Budget. 

List  of  Subjects  in  CFR  Part  2704 

Administrative  practice  and 
procedure.  Equal  access  to  justice. 

For  the  reasons  set  out  in  the 
preamble,  it  is  proposed  that  29  CFR 
part  2704  be  amended  as  follows: 

PART  2704-IMPLEMENTATION  OF 
THE  EQUAL  ACCESS  TO  JUSTICE 
ACT  IN  COMMISSION  PROCEEDINGS 

1.  The  authority  citation  for  part  2704 
is  revised  to  read  as  follows: 

Authority:  Pub.  L.  96-481, 94  Stat.  2325  (5 
U.S.C.  504rc)(l));  Pub.  L  99-60, 99  Stat.  183; 
Pub.  L.  104-121, 110  Stat.  862. 

Subpart  A— Ganeral  Provisions 

2.  Section  2704.100  is  revised  to  read 
as  follows: 

§2704.100    Purpose  of  these  rules. 

The  Equal  Access  to  Justice  Act,  5 
U.S.C.  504,  provides  for  the  award  of 
attorney  fees  and  other  expenses  to 
eligible  individuals  and  entities  who  are 
parties  to  certain  administrative 
proceedings  (called  "adversary 
adjudications")  before  this  Commission. 
An  ehgible  party  may  receive  an  award 
when  it  prevails  over  the  Department  of 
Labor,  Mine  Safety  and  Health 
Administration  (MSHA),  imless  the 
Secretary  of  Labor's  position  in  the 
proceeding  was  substantially  justified  or 
special  circumstances  make  an  award 
unjust.  In  addition  to  the  foregoing  ' 
ground  (^  recovery,  an  eligible  party 
may  receive  an  award  if  the  demand  of 
the  Secretary  is  substantially  in  excess 
of  the  decision,  unless  the  applicant 
party  has  committed  a  willful  violation 
of  law  or  otherwise  acted  in  bad  faith, 
or  special  circiimstances  make  an  award 
im just.  The  rules  in  this  part  describe 
the  parties  eligible  for  each  type  of 
awards.  They  also  explain  how  to  apply 
for  awards,  and  the  procedures  and 
standards  that  this  Commission  will  use 
to  make  the  awards. 


3.  Section  2704.102  is  revised  to  read 
as  follows: 

§2704.102    AppNesbWty. 

Section  2704.105(a)  appUes  to 
adversary  adjudications  before  the 
Commission  pending  or  commenced  on 
or  after  August  5, 1984.  Section 
2704.105(b)  applies  to  adversary 
adjudications  commenced  on  or  after 
March  29, 1996. 

4.  Section  2704.104  is  amended  by 
revising  paragraphs  (b)  through  (e)  and 
removing  paragraphs  (0  and  (g)  to  read 
as  follows: 

12704.104    Ellglblittyofsppncants. 

•        *        *        *        • 

(b)  For  purposes  of  awards  under 
§  2704.150(a)  for  prevailing  parties: 

(1)  The  employees  of  an  applicant 
include  all  p>ersons  who  regularly 
perform  services  for  remuneration  for 
the  appUcant,  under  the  appUcant's 
direction  and  control.  Part-time 
employees  shall  be  included  on  a 
proportional  basis; 

(2)  The  net  worth  and  number  of 
employees  of  the  applicant  and  all  of  its 
affiliates  shall  be  aggregated  to 
determine  eligibility.  Any  individual, 
corporation  or  other  entity  that  directly 
or  indirectiy  controls  or  owns  a  majority 
of  the  voting  shares  or  other  interest  of 
the  applicant,  or  any  corporation  or 
other  entity  of  whidi  the  applicant 
directly  or  indirectly  owns  or  controls  a 
majority  of  the  voting  shares  or  other 
interest,  will  be  considered  an  affiliate    ' 
for  piuTf>oses  of  this  part,  unless  the 
administrative  law  judge  determines 
that  such  treatment  would  be  unjust  and 
contrary  to  the  purposes  of  the  Act  in 
Ught  of  the  actual  relationship  between 
the  affiliated  entities.  In  addition,  the 
administrative  law  judge  may  determine 
that  financial  relationships  of  the 
applicant  other  than  those  described  in 
this  paragraph  constitute  sp>ecial 
circumstances  that  woiild  make  an 
award  imjust. 

(3)  An  applicant  who  owns  an 
unincorporated  business  will  be 
considered  as  an  "individual"  rather 
than  a  "sole  owner  of  an  unincorporated 
business"  if  the  issues  on  which  the 
applicant  prevails  are  related  primarily 
to  personal  interests  rather  than  to 
business. 

(4)  The  types  of  eligible  applicants  are 
as  follows — 

(i)  yVn  individual  with  a  net  worth  of 
not  more  than  $2  millicm; 

(ii)  The  sole  owner  of  an 
unincorporated  business  who  has  a  net 
worth  of  not  more  than  $7  million, 
including  both  personal  and  business 
interests,  and  employs  not  more  than 
500  employees; 


66964         Federal  Reguter  /  Vol.  61.  No.  245  /  Thursday.  December  19,  1996  /  Proposed  Rules 


(iii)  Any  other  partnership, 
corporation,  association,  or  public  or 
private  organization  with  a  net  worth  of 
not  more  than  $7  milhon  and  not  more 
than  500  employees; 

(c)  For  the  purposes  of  awards  under 
§  2704.105(b).  ehgible  applicants  are 
small  entities  as  defined  in  5  U.S.C  601, 
subject  to  the  aiuiual-receipts  and 
number-of-employees  standards  as  set 
forth  by  the  Small  Business 
Administration  at  30  CFR  part  121; 

(d)  For  the  purpose  of  ehgibility,  the 
net  worth,  mmiber  of  employees,  or 
annual  receipts  of  an  applicimt,  as 
applicable,  shall  be  determined  as  of  the 
date  the  imderlying  proceeding  was 
initiated  imder  the  Mine  Act. 

(e)  An  applicant  that  participates  in  a 
proceeding  primarily  on  behalf  of  one  or 
more  other  persons  or  entities  that 
would  be  ineligible  is  not  itself  eligible 
for  an  award. 

5.  Section  2704.105  is  revised  as 
follows: 

12704.105    Standards  for  awards. 

(a)  A  prevailing  applicant  may  receive 
an  awaitl  of  fees  and  expenses  incurred 
in  connection  with  a  proceeding,  or  in 

a  significant  and  discrete  substantive 
portion  of  the  proceeding,  unless  the 
position  of  the  Secretary  was 
substantially  justified.  The  position  of 
the  Secretary  includes,  in  addition  to 
the  position  taken  by  the  Secretary  in 
the  adversary  adjudication,  the  action  or 
failure  to  act  by  the  Secretary  upon 
which  the  adversary  adjudication  is 
based.  The  burden  of  proof  that  an 
award  should  not  be  made  to  a 
prevailing  appUcant  because  the 
Secretary's  position  was  substantially 
justified  is  on  the  Secretary,  who  may 
avoid  an  award  by  showing  that  his 
position  was  reasonable  in  law  and  fact. 
An  award  will  be  reduced  or  denied  if 
the  applicant  has  unduly  or 
unreasonably  protracted  the  underlying 
.  proceeding  or  if  special  drctunstances 
make  the  award  unjust. 

(b)  If  the  demand  of  the  Secretary  is 
substantially  in  excess  of  the  decision  of 
the  Commission  %nd  is  unreasonable 
when  compared  with  such  decision, 
under  the  facts  and  circumstances  of  the 
case,  the  Commission  shall  award  to  an 
eligible  applicant  the  fees  and  expenses 
related  to  defending  against  the 
excessive  demand,  imless  the  applicant 
has  committed  a  willful  violation  of  law 
or  otherwise  acted  in  bad  faith  or 
special  circumstances  make  an  award 
unjust.  The  burden  of  proof  that  the 
demand  of  the  Secretary  is  substantially 
in  excess  of  the  decision  of  the 
Commission  and  is  unreasonable  when 
compared  with  such  decision  is  on  the 
applicant.  As  used  in  this  section. 


"demand"  means  the  express  demand  of 
the  Secretary  which  led  to  the  adversary 
adjudication,  but  does  not  include  a 
redtation  b>-  the  Secretary  of  the 
maximum  statutory  penalty — 

(1)  In  the  administrative  complaint,  or 

(2)  Elsewhere  when  accompanied  by 
an  express  demand  for  a  lesser  amount. 

6.  Section  2704.1060>J  >s  revised  to 
read  as  follows:  7; ,  ■    '       ' 

$2704.106    Allowable  fees  and  expaneae. 

(b)  No  award  for  the  fee  of  an  attorney 
or  agent  under  this  part  may  exceed 
$125.00  per  hour.  No  award  to 
compensate  an  expert  witness  may 
exceed  the  highest  rate  at  which  the 
Secretary  of  Labor  pays  expert 
witnesses.  However,  an  award  may  also 
include  the  reasonable  expenses  of  the 
attorney,  agent,  or  witness  as  a  separate 
item  if  the  attorney,  agent  or  witness 
ordinarily  charges  cfients  separately  for 
such  expenses. 

•  *        •        *        • 

7.  Section  2704.107(a)  is  revised  to 
read  as  follows: 

f  2704.107    RutomaMng  on  maximum  rates 
for  attorney  tees. 

(a)  If  warranted  by  an  increase  in  the 
cost  of  living  or  by  special 
circumstances  (such  as  limited 
availability  of  attorneys  qualified  to 
handle  certain  types  of  proceedings),  the 
Commission  may  adopt  regulations 
providing  that  the  fees  of  an  attorney  or 
agent  may  be  awarded  at  a  rate  higher 
than  $125.00  per  hour  in  some  or  all  of 
the  types  of  proceedings  covered  by  this 

part.  - 

•  •        •        •        •  ■  -• 

8.  Section  2704.108  is  revised  to  read 
as  follows: 

§2704.108    Awards. 

If  an  applicant  is  entitled  to  an  award 
because  it  has  met  its  burden  of  proof 
under  §  2704.105  (a)  or  (b),  the  award 
shall  be  made  by  the  Commission 
against  the  Department  of  Labor. 

9.  Subpart  B  is  revised  to  read  as 
follows: 

Subpart  B— information  Required  From 
Appiicants 

2  704. 201    Contents  of  application — in 
general. 

2704.202  Contents  of  application — where 
the  applicant  has  prevailed. 

2704. 203  Contents  of  application — where 
the  Secretary's  demand  is  substantially 
in  excess  of  the  judgment  finally 
obtained  and  unreasonable. 

2704.204  Confidential  financial 
infiDniution. 


2704.205  Documentation  of  fees  and 
expenses. 

2704.206  When  an  application  may  be  filed. 

Subpart  B— information  Raquirad  From 
Appiicants 

$  2704^1    ContNits  on  application— in 


(a)  An  application  for  an  award  of  fiaes 
and  expenses  under  the  Act  shall  be 
made  to  the  Chief  Administrative  Law 
Judge  of  the  Commission  at  1730  K 
Street  NW,  6th  Floor,  Washinjgton,  DC 
20006.  The  application  shall  identify 
the  applicant  and  the  underlying 
proceeding  for  which  an  award  is 
sought. 

(b)  The  application  shall  state  the 
amount  of  fees  and  expenses  for  which 
an  award  is  sought. 

(c)  The  application  may  also  include 
any  other  matters  that  the  applicant 
wishes  the  Commission  to  consider  in 
determining  whether  and  in  what 
amount  an  award  should  be  made. 

(d)  The  appUcation  should  be  signed 
by  the  applicant  or  an  authorized  officer 
or  attorney  of  the  applicant.  It  shall  also 
contain  or  be  accompanied  by  a  written 
verification  under  oath  or  under  penalty 
of  perjury  that  the  information  provided 
in  the  application  is  true  and  correct. 

(e)  Upon  receipt  of  an  application,  the 
Chief  Administrative  Law  Judge  shall 
immediately  assign  it  for  disposition  to 
the  administrative  law  judge  who 
presided  over  the  underlying  Mine  Act 
proceeding. 

$2704.202    Centants  of  application— where 
ttie  applicant  haa  pravalled. 

(a)  An  appUcation  for  an  award  imder 
§  2704.105(a)  shall  show  that  the 
applicant  has  prevailed  in  a  significant 
and  discrete  substantive  portion  of  the 
underlying  proceeding  and  identify  the 
position  of  the  Department  of  Labor  in 
the  proceeding  that  the  applicant  alleges 
was  not  substantially  justified.  Unless 
the  applicant  is  an  individual,  the 
application  shall  also  state  the  niunber 
of  employees  of  the  applicant  and 
describe  briefly  the  type  and  purpose  of 
its  organization  or  business. 

(b)  The  application  also  shall  include 
a  statement  that  the  applicant's  net 
worth  does  not  exceed  $2  million  (if  an 
individual)  or  $7  million  (for  all  other 
applicants  including  their  affiliates,  as 
described  in  82704.104(b)(2)  of  this 
part). 

(c)  Each  applicant  must  provide  with 
its  application  a  detailed  exhibit 
showing  the  net  worth  of  the  appUcant 
and  any  affiliates  (as  described  in 

§  2704.104(b)(2)  of  this  part)  when  the 
imderlying  proceeding  was  initiated. 
The  exhibit  may  be  in  any  form 
convienient  to  the  appUcant  that 
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provides  full  disclosure  of  the 
applicant's  and  its  affiliates'  assets  and 
liabilities  and  is  sufficient  to  determine 
whether  the  applicant  qualifies  under 
the  standards  in  this  part.  The 
administrative  law  judge  may  require  an 
applicant  to  file  additt^ial  information 
to  determine  its  eligibility  for  an  award. 

fZ704.203   ContMits  of  application— wheie 
the  Secretary's  demand  is  substantially  In 
excess  of  the  Judgment  finally  obtained  and 
unraasonaMa. 

(a)  An  application  for  an  award  under 
§  2704.105(b)  shall  show  that  the 
Secretary's  demand  is  both  substantially 
in  excess  of  the  decision  of  the 
Commission  and  is  imreasonable  when 
compared  with  such  decision. 

(b)  The  application  shall  show  that 
the  applicant  is  a  small  entity  as  defined 
in  5  U.S.C.  601(6)  and  must  conform 
with  the  standards  of  the  Small 
Business  Administration  at  13  CFR 
121.201  for  mining  entities.  The 
appUcation  shall  include  a  statement  of 
the  applicant's  annual  receipts  at 
number  of  employees,  as  applicable,  in 
conformance  with  the  requirements  of 
13  CFR  121.104  and  121.106.  The 
application  shall  describe  briefly  the 
type  and  purpose  of  its  organization  or 
business. 

{2704.204   Confidential  financial 
Information. 

Ordinarily,  the  net-worth  and  annual 
receipts  exhibits  will  be  included  in  the 
public  record  of  the  proceeding. 
However,  an  appUcant  that  ob)ect8  to 
public  disclosiire  of  information  in  any 
portion  of  such  exhibits  and  believes 
there  are  legal  groimds  for  withholding 
the  information  from  disclosure  may 
submit  that  portion  of  the  exhibit 
directly  to  the  administiative  law  judge 
in  a  sealed  envelope  labeled 
"Confidential  Financial  Information," 
accompanied  by  a  motion  to  withhold 
the  information  fitun  public  disclosure. 
The  motion  shall  describe  the 
information  sought  to  be  withheld  and 
explain,  in  detail,  why  it  falls  within 
one  or  more  of  the  specific  exemptions 
from  mandatory  disclosiire  under  the 
Freedom  of  Information  Act,  5  U.S.C. 
552(b)(l)-(9),  why  public  disclosure  of 
the  infbrmadon  would  adversely  afiisct 
the  applicant,  and  why  disclosiue  is  not 
required  in  the  public  interest.  The 
material  in  question  shall  be  served  on 
coimsel  representing  the  Secretary  of 
Labor  against  whom  the  applicant  seeks 
an  award,  but  need  not  be  served  on  any 
other  party  to  the  proceeding.  If  the 
administrative  law  judge  finds  that  the 
information  should  not  be  withheld 
fitim  disclosure,  it  shall  be  placed  in  the 
public  record  of  the  proceeding. 


Otherwise,  any  request  to  inspect  or 
copy  the  exhibit  shall  be  disposed  of  in 
accordance  with  the  established 
procedures  under  the  Freedom  of 
Information  Act  (29  CFR  part  2702). 

{  2704.206  Documentation  of  foee  and 


The  application  shall  be  accompanied 
by  full  documentation  of  the  fees  and 
expenses,  including  the  cost  of  any 
study,  analysis,  en^eering  report,  test, 
project  or  similar  matter,  for  which  an 
award  is  sought.  A  separate  itemized 
statement  shall  be  submitted  for  each 
professional  firm  or  individual  whose 
services  are  covered  by  the  appUcation. 
showing  the  hours.spent  in  connection 
with  the  underlying  proceeding  by  each 
individual,  a  description  of  the  specific 
services  performed,  the  rate  at  which 
each  fee  has  been  computed,  any 
expenses  for  which  reimbursement  is 
sought,  the  total  amoimt  claimed,  and 
the  total  amount  paid  or  payable  by  the 
applicant  or  by  any  other  person  or 
entity  for  the  services  provided.  The 
administrative  law  judge  may  require 
the  applicant  to  provide  vouchers, 
receipts,  or  other  substantiation  for  any 
expenses  claimed. 

{2704.206   WIten  an  application  may  be 
fUed. 

(a)  An  application  may  be  filed 
whenever  the  applicant  has  prevailed  in 
the  underlying  proceeding  or  in  a 
significant  and  discrete  substantive 
portion  of  that  proceeding.  An 
application  may  also  be  filed  when  a 
demand  by  the  Secretary  is  substantially 
in  excess  of  the  decision  of  the 
Commission  and  is  unreasonable  when 
compared  with  such  decision.  In  no 
case  may  an  application  be  filed  later 
than  30  days  after  the  Commission's 
final  disposition  of  the  underlying 
proceeding,  or  30  days  after  issuance  of 
a  court  judgment  this  is  final  and 
nonappealable  in  any  Commission 
adjudication  that  has  been  appealed 
pursuant  to  section  106  of  the  Mine  Act. 
30  U.S.C.  816. 

(b)  If  review  or  reconsideration  is 
sought  or  taken  of  a  decision  on  the 
merits  as  to  which  an  applicant  has 
prevailed  or  has  been  subjected  to  a 
demand  from  the  Secretary  substantially 
in  excess  of  the  decision  of  the 
Commission  and  unreasonable  when 
compared  to  that  decision,  proceedings 
for  the  award  of  fees  shall  be  stayed 
pending  final  disposition  of  the 
underlying  controversv. 

(c)  For  purposes  of  this  part,  final 
disposition  before  the  Commission 
means  the  date  on  which  a  decision  in 
the  imderlying  proceeding  on  the  merits 
becomes  final  imder  sections  lOS(d)  and 


113(d)  of  the  Mine  Act  (30  U.S.C 
B15(d),  823(d)). 

SirtipartC— Proc«durae  for 
Considering  Appllcatiorts 

10.  Section  2704.305  is  revised  to  read 
as  follows: 


{2704.306 

If  an  applicant  and  counsel  for  the 
Secretary  agree  on  a  proposed 
settlement  of  an  award  before  an 
application  has  been  filed,  the 
appUcation  shall  be  filed  with  the 
proposed  settlement. 

11.  Section  2704.307  is  revised  to  read 
as  follows: 

{2704.307    Decision  of  admlnistrathw  law 


The  administrative  law  judge  shall 
issue  an  initial  decision  on  the 
appUcation  within  75  days  after 
completion  of  proceedings  on  the 
application.  In  aU  decisions  on 
appUcations,  the  administrative  law 
judge  shaU  include  written  findings  and 
conclusions  on  the  appUcant's 
eUgibiUty,  an  explanation  of  the  reasons 
for  any  difference  between  the  amount 
requested  and  the  amount  awarded.  As 
to  appUcations  filed  pursuant  to 
§  2704.105(a),  the  administrative  law    . 
judge  shall  also  include  findings  on  the 
appUcant's  status  as  a  prevailing  party 
and  whether  the  position  of  the 
Secretary  was  substantiaUy  justified;  if 
at  issue,  the  judge  shall  also  make 
findings  whether  the  applicant  unduly 
protracted  or  delayed  the  underlying 
proceeding  or  whether  special 
circumstances  make  the  award  unjust. 
As  to  appUcations  filed  pursuant  to 
§  2704.105(b),  the  administrative  law 
judge  shaU  include  findings  that  the 
Secretary  made  a  demand  that  is 
substantially  in  excess  of  the  decision  of 
the  Commission  and  unreasonable  when 
compared  with  that  decision;  if  a  issue, 
the  judge  shall  also  make  findings 
whether  the  appUcant  has  committed  a 
wiUful  violation  of  the  law  or  otherwise 
acted  in  bad  faith  or  whether  special 
circumstances  make  the  award  imjusL 
The  initial  decision  by  the 
administrative  law  judge  shaU  become 
final  40  days  after  its  issuance  unless 
review  by  the  Commission  is  ordered 
under  §  2704.308  of  this  part 

Issued  this  6th  day  of  Deconber,  1996  at 
Washington,  D.C. 
Maiy  Ln  JonUa, 

Chairman,  Federal  Mine  Safety  and  Health 
Review  Commission. 

[FR  Doc  96-31631  Filed  12-l»-e6;  8:45am] 
OOOC  S7lfr-*i-r 
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DEPARTMENT  OF  THE  INTERIOR 
Minerals  Management  Service 
30CFRPart250 

RIN  1010-AC11 

Outer  Continental  Shelf  Civil  Penalties 

AQEMCY:  Nfinerals  Management  Service 

(MMS).  Interior. 

ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  This  notice  of  proposed 
rulemaking  (NPR)  would  revise  MMS 
regulations  governing  the  Outer 
Continental  Shelf  (OCS)  Civil  Penalty 
Program.  MMS  is  amending  these 
regulations  to  clarify  and  simplify 
assessing  and  collecting  OCS  civil 
penahies.  In  addition.  MMS  is  adjusting 
the  maximum  civil  penalty  per  day  p)er 
violation  from  $20,000  to  $25,000  due  to 
inflation. 

DATES:  MMS  will  consider  all  comments 
received  by  March  19, 1997.  Any 
comments  received  after  March  19, 1997 
may  not  be  fully  considered. 
ADDRESSES:  Mail  or  hand-carry 
comments  to  the  Department  of  the 
Interior,  Minerals  Management  Service; 
Mail  Stop  4700:  381  Elden  Street: 
Hemdon,  Virginia  20170-4817; 
Attention:  Chief,  Engineering  and 
Standards  Branch. 

FOR  FURTHER  INFORMATION  CONTACT:  Greg 
Gould,  Program  Coordinator,  telephone 
(703)  787-1591  or  fax  (703)  787-1575. 
SUPPt£MENTARY  INFORMATION:  The  Oil 
Pollution  Act  of  1990  (OPA  90),  (Pub.L. 
101-380)  expanded  and  strengthened 
MMS's  authority  to  impose  penalties  for 
violating  its  regulations. 

Section  8201  of  OPA  90  authorizes 
the  Secretary  of  the  Interior  (Secretary) 
to  assess  a  civil  penalty  without 
providing  notice  and  time  for  corrective 
action  where  a  failure  to  comply  with 
applicable  regulations  results  in  a  threat 
of  serious,  irreparable,  or  immediate 
harm  or  damage  to  human  life  or  the 
environment. 

The  goal  of  the  MMS  OCS  Civil 
Penalty  Program  is  to  ensure  safe  and 
clean  operations  on  the  OCS.  By 
pursuing,  assessing,  and  collecting  civil 
penalties,  the  program  is  designed  to 
encourage  compliance  with  OCS 
statutes  and  regulations. 

Not  all  regulatory  violations  warrant  a 
review  to  initiate  civil  penalty 
proceedings.  However,  violations  that 
cause  injury,  death,  or  environmental 
damage,  or  pose  a  t^ireat  to  human  life 
or  the  environment,  will  trigger  such 
review.  Examples  of  such  violations 
include: 


•  Unsafe  and  unworkmanlike 
operations  iiivolving  injury  to  humans 
or  pollution. 

•  Safety  devices;  e.g.,  surface  and 
subsurface  safety  valves,  emergency 
shut-down  systems,  etc.  that  are: 

(a)  Bypassed  or  removed  without  (1) 
a  valid  reason,  (2)  prior  approval,  or  (3) 
lockout-tagout.  flagging  or  monitoring, 
or 

(b)  Inoperable  (i.e.,  failures)  but  are 
left  in  service  without  repair. 

The  provisions  of  OPA  90,  amending 
the  regulations  at  30  CFR  part  250, 
Subpart  N,  were  published  as  a  notice 
of  final  rulemaking  the  Federal  Register 
on  May  13, 1991.  As  of  February  1996, 
MMS  had 

•  Initiated  87  compliance  reviews 
that  resulted  in  78  civil  penalty  cases, 

•  Assessed  41  civil  penalties,  and 

•  Collected  over  $346,292  in  fines. 
Fourteen  cases  were  dismissed,  and 

23  are  still  in  review. 

Over  the  past  several  years,  MMS  has 
had  internal  reviews  of  the  OCS  Civil 
Penalty  Program.  These  reviews  resulted 
in  a  rewrite  of  the  regulations  at  30  CFR 
part  250,  Subpart  N  to  simpHfy  the 
language  into  "plain  English."  The  new 
question-and-answer  format  should 
provide  a  better  understanding  of  the 
OCS  civil  penalty  process. 

Besides  simplifying  the  regulations, 
MMS  is  proposing  to  increase  the 
maximum  civil  penalty  to  $25,000  per 
day  per  violation.  The  provisions  of 
OPA  90  require  the  Secretary  to  adjust 
at  least  every  3  years  the  maximum  civil 
penalty  to  reflect  any  increases  in  the 
Consumer  Price  Index  for  all-urban 
consumers  (CPI-U)  as  prepared  by  the 
Department  of  Labor. 

In  accord  with  Public  Law  101-410, 
MMS  divided  the  August  1995  CPI-U 
by  the  August  1990  CPI-U.  The 
resulting  value  was  multiplied  by  the 
current  maximum  civil  penalty, 
rounding  the  new  value  to  the  nearest 
$5,000  (152.5/131.6=1.159; 
1.159x20,000=23,180)  we  rounded 
$23,180  to  $25,000. 

Author:  Greg  Gould,  Inspection  and 
Enforcement  Branch,  MMS,  prepared 
this  dociunent. 

Executive  Order  (E.O.)  12866 

This  rule  is  significant  under  E.O. 
12866  and  has  been  reviewed  by  the 
Office  of  Management  and  Budget 
(0MB). 

Regulatory  Flexibility  Act 

The  Department  of  the  Interior  (DOT) 
determined  that  this  NPR  will  not  have 
a  significant  effect  on  a  substantial 
number  of  small  entities.  In  general,  the 
entities  that  engage  in  offshore  activities 


are  not  considered  small  due  to  the 
technical  and  financial  resources  and 
experience  necessary  to  safely  conduct 
such  activities.  The  DOI  also 
determined  that  the  indirect  effects  of 
this  NPR  on  small  entities  that  provide 
support  for  offshore  activities  are  small. 

Paperwork  Reduction  Act  * 

The  NPR  does  not  contain  collections 
of  information  that  require  approval  by 
OMB  under  44  U.S.C.  3501  et  seq. 

Takings  Implication  Assessment 

The  DOI  determined  that  this  NPR 
does  not  represent  a  governmental    ^ 
action  capable  of  interference  with 
constitutionally  protected  property 
rights.  Thus,  EKDI  does  not  need  to 
prepare  a  Takings  Implication 
Assessment  pursuant  to  E.O.  12630, 
Government  Action  and  Interference 
with  Constitutionally  Protected  Property 
Rights. 

Unfunded  Mandate  Reform  Act  of  1995 

This  NPR  does  not  contain  any 
unfunded  mandates  to  State,  local,  or 
tribal  governments  or  the  private  sector. 

E.O.  12988 

The  DOI  has  certified  to  OMB  that  the 
rule  meets  the  applicable  reform 
standards  provided  in  Sections  3(a)  and 
3(b)(2)  of  Executive'Order  12988. 

National  Environmental  Policy  Act 

The  DOI  determined  that  this  action 
does  not  constitute  a  major  Federal 
action  significantly  affecting  the  quality 
of  the  human  environment;  therefore,  an 
Environmental  Impact  Statement  is  not 
required. 

List  of  Subjects  in  30  CFR  Part  250 

Continental  shelf.  Environmental 
impact  statements.  Environmental 
protection.  Government  contracts. 
Investigations,  Mineral  royalties.  Oil 
and  gas  development  and  production, 
Oil  and  gas  exploration.  Oil  and  gas 
reserves.  Penalties,  Pipelines,  Public 
lands — ^mineral  resources.  Public 
lands — rights-of-way,  Reporting  and 
recordkeeping  requirements.  Sulphiu* 
development  and  production.  Sulphur 
exploration.  Surety  bonds. 

Dated:  October  2, 1996. 
Sylvia  V.  Baca. 

Assistant  Secretary,  Land  and  Minerals 
Management. 

For  the  reasons  in  the  preamble. 
Minerals  Management  Service  (MMS) 
proposes  to  amend  30  CFR  part  250  as 
follows: 
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PART  250— OIL  AND  QAS  AND 
SULPHUR  OPERATIONS  IN  THE 
OUTER  CONTINENTAL  SHELF 

1.  Authority  citation  for  part  250 
continues  to  read  as  follows: 

AnOority:  43  U.S.C  1334. 

2.  Subpart  N  is  revised  to  read  as 
follows: 

Subpert  N— Outv  ContiiMntal  SlMif  (OCQ 
CMIPenaMet 

Sec. 

250.200  Initiation  of  civil  penalty  process. 

250.201  Index  table. 

250.202  Definitions. 

250.203  What  is  the  mairimnin  civil  • 
penalty? 

250.204  Which  violations  will  MMS  review 
for  potential  civil  penalties? 

250.205  When  is  a  case  file  developed? 

250. 206  When  will  MMS  notify  me  and 
provide  penalty  information? 

250.207  How  do  I  respond  to  the  letter  of 
notification? 

250.208  When  will  I  be  notified  of  the 
Reviewing  Officer's  decision? 

250.209  What  are  my  appeal  rights? 

Subpart  N— Outer  Continental  SheH 
(OCS)  avil  Penaitiee  * 

^250200    InMaltonofcivUpOTalty 
process. 

Whenever  MMS  determines,  on  the 
basis  of  available  evidence,  that  a 
violation  may  have  occurred,  it  will 
prepare  a  case  file.  MMS  will  appoint  a 
Reviewing  Officer. 

S2S0.201    IndextaMe. 

The  following  table  is  an  index  of  the 
sections  in  this  subpart: 

Table  §250.201 


Definitions  

Wtiat  is  the  maximum  civil  penalty? 

Which  violabons  will  MMS  review 
for  potential  civil  penalties? .... 

When  is  a  case  file  developed? 

When  will  MMS  notify  me  and  pro- 
vide penalty  information?  .:.... 

May  I  request  a  meeting  with  the 
MMS  Reviewing  Officer?  

When  will  I  be  notified  of  the  Re- 
viewing Officer's  decision? 

What  are  my  appeal  righls? 


Section 


250202 
250203 

250204 
250206 

250206 

250207 

250208 
250209 


§250202    Definitions. 

Terms  used  in  this  subpart  have  the 
following  meaning:    • 

Case  file  means  an  MMS  document 
file  containing  information  and  the 
record  of  evidence  related  to  the  alleged 
violation. 

Civil  penalty  is  a  fine.  It  is  an  MMS 
regulatory  enforcement  tool  used  in 
addition  to  Notices  of  Incidents  of 
Noncompliance  and  directed 


suspensions  of  production  or  other 
operations. 

/,  me  in  a  question  or  you  in  a 
response  means  the  person,  or  agent  of 
a  person  engaged  in  oil,  gas,  sulphur,  or 
other  minerals  operations  in  the  Outer 
Continental  Shelf  (OCS). 

Person  means,  in  addition  to  a  natural 
person,  an  association  (including 
partnerships  and  joint  ventiu^s),  a  State, 
a  political  subdivision  of  a  State,  or  a 
private,  pubUc,  or  municipal 
corporation. 

Reviewing  Officer  means  an  MMS 
employee  assigned  to  review  case  files 
and  assess  civil  penalties. 

Violation  means  failure  to  comply 
with  the  Outer  Continental  Shelf  Lands 
Act  (OCSLA)  or  any  other  appUcable 
laws,  with  any  regulations  issued  under 
the  OCSLA,  or  with  the  terms  or 
provisions  of  leases,  licenses,  permits, 
rights-of-way,  or  other  approvals  issued 
under  the  OCSLA. 

Violator  is  a  person  who  fails  to 
comply  with  the  OCSLA  or  any  other 
applicable  laws,  with  any  regulations,  or 
the  terms  or  provisions  of  leases  or 
rights-of-way,  licenses,  permits,  or  other 
approvals  issued  under  the  OCSLA. 

$250203    What  Is  the  maximum  dvN 
penalty? 

The  maximum  dvll  peualty  is 
$25,000  per  day  per  violation. 

§25a204    Which  violations  wiU  MMS 
review  for  potential  civil  penalttee? 

MMS  will  review  each  of  the 
following  violations  for  potential  dvU 
penalties: 

(a)  Violations  that  you  don't  correct 
within  the  period  MMS  grants; 

(b)  Violations  that  MMS  determines 
may  constitute  a  threat  of  serious, 
irreparable,  or  immediate  harm  or 
damage  to  life  (including  fish  and  other 
aquatic  life),  property,  any  mineral 
deposit,  or  the  marine,  coastal,  or 
human  environment;  or 

(c)  Violations  that  cause  serious, 
irreparable,  or  inunediate  harm  or 
damage  to  life  (including  fish  and  other 
aquatic  life),  property,  any  nilneral 
deposit,  or  the  marine,  coastal,  or 
human  environm«it. 

S250205   When  is  a  case  fOe  developed? 

MMS  will  develop  a  case  file  during 
its  investigation  of  the  violation,  and 
forward  it  to  an  MMS  Reviewing  Officer 
if  any  of  the  conditions  in  §  250.204 
exist.  The  Reviewing  Officer  will  review 
the  case  file  and  determine  if  a  dvll 
penalty  is  appropriate.  The  Reviewing 
Officer  may  administer  oaths  and  issue 
subpoenas  requiring  witnesses  to  attend 
meetings,  submit  depositions,  or  • 
produce  evidence. 


f2S0206   When  wrtH  MMS  notify  me  end 


If  the  MMS  Reviewing  Officer 
determines  that  a  dvll  penalty  should 
be  assessed,  the  Reviewing  Officer  will 
send  the  violator  a  letter  of  notification. 
The  letter  of  notification  wrill  include: 

(a)  The  amount  of  the  proposed  dvll 
penalty; 

(b)  Information  on  the  alleged 
vlolation(s);  and 

(c)  Instructions  on  how  to  obtain  a 
copy  of  the  case  file. 

$250207    HowdolnMpondtotheletlM^of 
notlficetlon? 

(a)  You  have  30  calendar  days  after 
you  receive  the  Reviewing  Officer's 
letter  to  either: 

(1)  Request,  in  writing,  a  meeting  the 
MMS  Reviewing  Officer; 

(2)  Submit  additional  information;  or 

(3)  Pay  the  proposed  civil  penalty. 

(b)  The  Reviewing  Officer's  letter  will 
include  instructions  for  scheduling  a 
meeting,  submitting  information,  or 
paying  the  penalty. 

$250208    Whenwilllbenotffiedofthe 
Reviewing  Officer's  dedcion? 

At  the  end  of  the  30-day  response 
period,  the  MMS  Reviewing  Officer  will 
review  the  case  file,  induding  all 
information  you  submitted,  and  send 
you  a  dedsion.  The  decision  will 
indude  the  amotmt  of  any  final  civil 
penalty  and  the  basis  for  the  dvll 
penalty.  Instructions  for  paying  the  dvll 
penalty  will  be  Induded  In  the  dedsion. 

$250209    Whet  ere  my  eppael  rights? 

When  you  receive  the  Reviewing 
Officer's  decision,  you  must  either  pay 
the  penalty  or  file  an  appeal  with  MMS 
under  ]>art  290  of  this  chapter.  If  you  do 
not  either  pay  the  penalty  or  file  a 
timely  appeal,  MMS  will  take  one  or 
more  the  following  actions: 

(a)  MMS  will  colled  the  amount  you 
were  assessed,  plus  interest,  late 
payment  charges,  and  ether  fees  as 
provided  by  law,  from  the  date  of 
assessment  imtll  the  date  MMS  receives 
payment. 

(b)  MMS  may  initiate  additional 
enforcement  proceedings  including,  if 
appropriate,  cancellation  of  the  lease, 
rig^t-of-way,  Ucense,  permit,  or 
approval,  or  the  forfeitiue  of  a  bond 
imder  this  part. 

(c)  MMS  may  bar  you  from  doing 
further  business  with  the  Federal 
Government. 

(FR  Doc.  96-31797  Piled  12-18-96;  8:45  imj 
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Bureau  of  Land  Management 
43  CFR  Parts  6300  and  8560 
[WO-420-1060-00-24  1A] 
RIN  1004-^B69 
Wilderness  Management 

AOa^CY:  Bureau  of  Land  Management, 

Interior. 

ACTION:  Proposed  rule. 

SUMMARY:  The  Bureau  of  Land 
Management  (BLM)  proposes  to  revise 
and  update  the  regulations  for 
management  of  designated  wilderness 
areas.  Since  the  original  Issuance  of  the 
regulations.  BLM  has  developed  new 
poUcies,  Congress  has  required  new 
procedures,  and  technologies  have 
changed.  The  proposed  revision  would 
add  new  requirements  based  on  changes 
in  legislation  or  agency  objectives  and 
clarify  use  of  wilderness  areas, 
prohibited  acts,  special  uses  and  access 
to  non-Federal  lands  located  within 
BLM  wilderness  areas. 
DATES:  You  must  submit  comments  by 
February  18, 1997.  Ck>mments  received 
or  postmarked  after  this  date  may  not  be 
considered  in  the  decisionmaking 
process  on  the  final  rule. 
ADDRESSES:  You  must  submit  comments 
or  suggestions  to:  Bureau  of  Land 
Management,  Administrative  Record, 
401  LS.  1849  C  Street,  NW.  Washington, 
DC  20240.  You  may  also  comment  via 
the  internet  to 

WOCommenteWO.bhn.gov.  Please 
include  "attn:  AB69"  and  your  name 
and  address  in  your  internet  message.  If 
you  do  not  receive  a  confirmation  from 
the  system  that  we  have  received  your 
internet  message,  contact  us  directly  at 
(202)  452-5030.  You  may  review 
comments,  including  names  and  street 
addresses  of  respondents,  at  the  above 
address  during  regular  business  hours 
(7:45  a.m.  to  4:15  p.m.),  Monday 
through  Friday,  except  holidays. 
Individual  respondents  may  request 
confidentiality.  If  you  wish  to  withhold 
your  name  or  street  address,  except  for 
the  city  or  town,  from  public  review  or 
from  disclosure  under  the  Freedom  of 
Information  Act,  you  must  state  this 
prominently  at  the  beginning  of  your 
comment.  Such  requests  will  be 
honored  to  the  extent  allowed  by  law. 
However,  anonymous  comments  will 
not  be  considered.  All  submissions  from 
organizations  or  businesses,  and  from 
individuals  identifying  themselves  as 
representatives  or  officials  of 
organizations  or  businesses,  will  be 
made  available  for  pubUc  inspection  in 
their  entirety. 


FOR  FURTHER  INFORMATION  CONTACT:  Rob 

Helhe,  Cultural  Heritage,  Wilderness, 
Special  Areas  k  Paleontology  Group, 
(202)  452-7703.  Regulatory  Management 
Team  (202)  452-7785. 

SUPPt-EMENTARY  INFORMATION:  "  >' * 

I.  Oiscussion  of  Proposed  Rule 

The  Federal  Land  Policy  and 
Management  Act  (FLPMA)  (43  U.S.C. 
1701  et  seq.)  and  the  Wilderness  Act  (16 
U.S.C.  1131  et  seq.)  direct  BLM  to 
manage  wilderness  areas  for  the  use  and 
enjoyment  of  the  American  people  in  a 
manner  that  will  leave  them  unimpaired 
for  future  use  and  enjoyment,  provide 
for  the  protection  of  these  areas,  the 
preservation  of  their  wilderness    r 
character,  and  the  gathering  and 
disseminating  of  information  about  their 
use  and  enjoyment  as  wilderness.  In 
short,  unless  specified  otherwise  by 
Congress.  BLM  must  ensure  the 
preservation  of  wilderness  character  for 
all  activities  conducted  within 
wilderness  areas. 

These  proposed  regulations  govern 
the  management  of  BLM  wilderness 
areas  outside  Alaska.  They  tell  you  what 
wilderness  areas  are.  how  BLM  is  to 
manage  them,  and  how  you  can  use 
them.  The^  regulations  also  tell  you 
what  activities  BLM  does  not  allow  in 
wilderness  areas,  the  penalties  for  doing 
prohibited  acts,  and  the  special 
provisions  for  some  uses  and  access. 
When  BLM  has  management 
responsibility  for  wilderness  areas  in 
Alaska,  regulations  for  their 
management  will  be  developed  under 
the  Wilderness  Act  (16  U.S.C.  1131  et 
seq.),  and  the  Alaska  National  Interest 
Lands  Conservation  Act  (16  U.S.C 
3101). 

Since  BLM  issued  the  current 
wilderness  management  regulations  in 
1985,  several  legislative,  poUcy,  and 
technological  changes  have  occiured 
that  require  their  revision.  Examples  of 
legislative  changes  include  the 
Americans  with  Disabilities  Act  (42 
U.S.C.  12207)  and  the  American  Indian 
ReUgious  Freedom  Act  (42  U.S.C.  1996). 
For  ease  of  discussion  in  the  preamble, 
we  grouped  the  revisions  into  the 
following  five  categories:  (1)  Definitions, 
(2)  use  of  wilderness  areas,  (3) 
prohibited  acts,  (4)  special  use     • 
provisions,  and  (5)  access. 

As  discussed  iQ  an  Advance  Notice  of 
Proposed  Rulemaking  published  June  5, 
1996  (61  FR  28546),  some  of  BLM's 
regulations,  particularly  in  the  areas  of 
recreation  and  resource  preservation 
and  conservation,  are  being  reorganized. 
As  part  of  that  reorganization,  the 
regulations  on  wilderness  management 
would  be  renumbered  in  this  rule  as 


part  6300  instead  of  part  8560.  Also,  we 
have  attempted  to  write  these 
regulations  in  plainer  English. 

(1)  Definitions 

The  proposed  rule  in  section  6301.50 
amends  several  definitions  included  in 
the  existing  regulations.  BLM  also 
changed  the  definition  of  "mechanical 
transport"  and  "motorized  equipment." 
The  proposed  rule  would  make  it  clear 
that  sailboats,  sailboards,  parachutes, 
game  carriers,  carts,  wagons,  and  similar 
devices  are  mechanical  transports  under 
Section  4(c)  of  the  Wilderness  Act. 
Similarly,  the  definition  of  motorized 
equipment  now  includes  a  list  of  items 
such  as  chain  saws,  power  drills,  and 
motor  vehicles.  BLM  includes  some  new 
definitions  in  section  6301.50.  Among 
these  is  a  definition  of  "wheelchair." 
The  proposed  rule  adopts  the  definition 
from  the  Americans  with  Disabilities 
Act  of  1990.  Definitions  were  also  added 
for  the  terms  "inholding"  and  "vaUd 
occupancy"  to  clarify  the  discussion  of 
access  to  non-federal  lands. 

(2)  Use  of  Wilderness  Areas 

«   The  proposed  rule  in  subpart  6302 
amends  the  existing  regulations 
conceriiing  the  use  of  wilderness  areas; 

The  proposed  rule  references  an 
existing  provision  of  43  CFR  8372  that 
BLM  may  require  a  permit  and  charge 
a  fee  for  use  of  wilderness  areas.  This 
provision  has  applied  in  BLM 
wilderness  areas  for  many  years.  It  is 
not  new  policy. 

Section  6302.40  of  the  proposed  rule 
changes  the  reqwrements  for  the 
collection,  disturbance,  or  removal  of 
animals,  plants,  rocks,  or  other  natural 
resources  from  BLM  wilderness  areas. 
The  existing  regulations  in  43  CFR  part 
8560  prohibit  only  the  cutting  of  trees 
and  the  removal  of  common  variety 
mineral  materials  from  BLM  wilderness 
areas.  The  proposed  rule  in  §  6302.40 
provides  that  BLM  may.  by 
authorization,  allow  persons  to  gather 
information  in  wilderness  areas  about 
natural  resources,  including  collecting 
physical  specimens  or  samples, 
provided  they  do  it  in  a  manner 
compatible  with  the  preservation, 
protection,  and  maintenance  of  the 
wilderness  environment.  While  a  single 
activity  or  a  small  number  of  such 
activities  might  not  result  in 
degradation  of  the  wilderness  area,  it  is 
possible  that  many  or  ciunulative 
occurrences  could  result  in  damage  to 
wilderness  resources.  Accordingly,  BLM 
proposes  to  prohibit  certain  activities  in 
BLM  wilderness  areas  unless  the  user 
obtains  an  authorization  fivm  BLM.  The 
rule  would  not  impose  similar 
restrictions  on  public  lands  other  than 


4      . 
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wilderness  areas.  Public  lands  would 
continue  to  be  open  to  those  activities 
allowed  by  statute,  regulation,  permit, 
or  other  forms  of  authori2»tion. 

(a)  Use  of  Wheelchairs 

The  proposed  rule  in  section  6302.50 
is  consistent  with  the  Americans  with 
Disabilities  Act  of  1990  (ADA)  (104  Stat. 
327, 42  U.S.C.  12207),  which  provides 
for  the  use  of  wheelchairs  in  wilderness 
areas  by  an  individual  whose  disabiUty 
requires  use  of  a  wheelchair.  The  ADA 
does  not  require  BLM  to  provide  any 
special  treatment  or  accommodation,  or 
to  construct  any  faciUties,  or  modify  any 
conditions  of  lands  within  a  wilderness 
area  in  order  to  facilitate  such  use  by 
wheelchairs.  Such  special 
accommodation  would  be  inconsistent 
with  the  purposes  of  the  Wilderness 
Act. 

(b)  Traditional  ReUgious  Piuposes 

The  proposed  rule  at  section  6302.60 
contains  special  provisions  allowing 
BLM  to  grant  Native  American  people 
access  to  BLM  wilderness  areas  for 
traditional  religious  purposes. 

These  provisions  specify  that  the  BLM 
may  temporarily  close  portions  of 
wilderness  areas  to  public  use  to  protect 
the  privacy  of  people  engaged  in 
religious  uses. 

(3)  Prohibited  Acts  and  Penalties 

The  proposed  rule  at  section  6302.70 
includes  a  list  of  prohibited  actions  and 
activities. 

(a)  Competitive  Events 

BLM  retains  in  the  proposed  rule  at 
section  6302.70  a  prohibition  against 
holding  or  conducting  competitive 
events  in  wilderness  areas.  Such  events 
typically  involve  animal,  foot,  or  water 
craft  races  and  other  similar  activities. 
These  events  are  not  compatible  with 
the  stated  purposes  of  wilderness  areas, 
which  are  to  be  places  of  solitude.  Such 
events  intrude  upon  the  solitude  of 
wilderness  visitors.  Also,  these  events 
are  often,  although  not  always, 
commercial  enterprises,  prohibited  by 
Section  4(c)  of  the  Wilderness  Act. 
Other  conunercial  activities  in 
wilderness  areas,  where  specifically 
authorized  by  statute  or  regulations, 
such  as  outfitting  for  hunting, 
recreation,  river  running,  and  similar 
uses,  are  not  affected  by  this  policy 
provision.  The  proposed  rule  at  section 
6302.70  combines  existing  provisions  of 
the  regulations  that  prohibit  landing 
aircraft  and  dropping  materials, 
supplies,  or  skydivers  from  them.  The 
new  provision  specifies  that  "aiixraft" 
also  includes  heUcopter,  hang-glider, 
hot  air  balloon,  parasail,  and  parachute. 


(b)  Rock  aimbing 

The  proposed  rule  at  section  6302.70 
prohibits,  unless  it  is  provided  for  in  the 
management  plan,  the  use  of  any  type 
of  permanent  fixed  anchor,  including 
expansion  bolts,  construction  or 
placement  of  permanent  artificial  hand 
and  footholds,  and  the  use  of  glues, 
epoxies,  or  other  fixatives  on  a  natural 
surface  to  fadUtate  mountain  climbing, 
rock  climbing,  or  cave  exploration.  This 
provision  of  the  proposed  rule  is  similar 
to  the  approach  used  by  the  National 
Park  Service  and  provides  BLM  with  the 
ability  to  manage  such  use  through  the 
land  use  pleinning  process.  Individual 
rock  climbing  and  bolting  activities  may 
not  adversely  affect  the  wilderness 
environment,  but  taken  collectively  a 
niunber  of  such  activities  could  have  a 
detrimental  affect  in  an  individual  BLM 
wilderness  area.  BLM  is  not  proposing 
restrictions  on  or  prohibitions  of  rock 
climbing  activities  in  areas  of  the  public 
lands  other  than  BLM  wilderness  areas. 
Rock  climbing  is  a  legitimate 
recreational  use  of  the  public  lands  and 
should  be  allowed  as  one  of  the  many 
forms  of  recreation  activities 
permissible  on  BLM  lands. 

(c)  Penalties 

Penalty  provisions  would  be  revised 
in  section  6302.80  to  accommodate 
amendments  of  the  Sentencing  Reform 
Act  of  1984  (18  U.S.C.  3571  et  seq.),  and 
to  avoid  the  misleading  impression  that 
criminal  penalties  are  Hmited  to  the 
minimum  amoimts  provided  for  in 
FLPMA.  The  Criminal  Fine 
Improvements  Act  of  1987  substantially 
increased  the  maximum  fine  that  may 
be  levied  on  violators  of  Federal  law 
and  regulations. 

(4)  Special  Pmvisions 

The  Wilderness  Act  makes  special 
provision  for  some  uses.  The  proposed 
rule  in  subpart  6303  discusses  how 
these  special  provisions  may  affiact  you 
if  you  engage  in  one  of  these  uses. 

(a)  Use  of  Aircraft 

Unless  Congress  specifies  otherwise 
in  the  statute  designating  a  particular 
Mdldemess  area,  the  designation  of  BLM 
areas  as  components  of  the  National 
Wilderness  Preservation  System  would 
not  by  itself  preclude  low-level 
overfli^t  by  military  aircraft, 
designation  of  new  imits  of  special  use 
airspace,  or  estabUshment  of  miUtary 
flight  training  routes  over  BLM 
wilderness  areas. 

(b)  Mining,  Mineral  Leasing  and 
Material  Sales 

The  proposed  rule  in  part  6303  would 
not  change  BLM  policies  regarding 


mineral  development,  mineral  leases  or 
permits  in  wilderness  areas.  The 
changes  included  in  the  proposed  rule 
are  essentially  remedial  changes  to 
eUminate  errors  and  clarify  vaUd 
existing  rights  for  mineral  and 
geothermal  leases,  Ucenses,  and  permits. 

(c)  Livestock  Grazing 

Under  the  Wilderness  Act  and  the 
proposed  rule,  grazing  activities 
including  the  associated  use  and 
maintenance  of  livestock  management 
focilities  may  continue  at  the  levels 
existing  at  the  time  of  wilderness 
designation.  Construction,  replacement, 
or  reconstruction  of  deteriorated  grazing 
suppOTt  facilities  is  permissible  if  in 
conformance  with  the  management 
plan.  Any  operation  or  maintenance  of 
facilities  must  ensure  protection  of 
wilderness  resource  values.  Under  the 
proposed  rule,  grazing  of  Uvestock  in 
wilderness  areas  will  be  governed  by  the 
guidelines  found  in  Appendix  A  of  the 
Report  of  the  Committee  on  biterior  and 
Insular  Affairs  to  accompany  H.R.  2570 
of  the  101st  Congress  (H.  Rept.  101- 
405). 

(5)  Access 

The  proposed  rule  at  subpart  6304 
would  clarify  the  procedure  used  to 
provide  access  to  non-Federal  land 
affected  by  wilderness  designation. 

In  conformance  with  the  Wilderness 
Act,  section  8304.20  of  the  proposed 
rule  assures  that  owners  of  non-Federal 
lands  completely  surrounded  by 
wilderness  areas  will  be  given  rights 
necessary  to  assure  adequate  access.  The 
proposed  regulations  at  section  6304.20 
also  cover  access  to  vaUd  mining  claims 
or  other  valid  occupancies  within 
wilderness  areas. 

n.  Prof:edural  Matters 

National  Environmental  Policy  Act 

BLM  has  prepared  a  draft 
environmental  assessment  (EA)  and 
made  a  tentative  finding  that  the 
proposed  rule  would  not  constitute  a 
major  federal  action  significantly 
affecting  the  qUafity  of  the  human 
environment  under  Section  102(2)(C)  of 
the  National  Environmental  Policy  Act 
of  1969  (NEPA),  42  U.S.C.  4332(2)(C). 
'  BLM  anticipates  making  a  Finding  of  No 
Significant  Impact  for  the  final  rule  in 
accordance  with  BLM's  procedures 
under  NEPA.  The  draft  EA  is  on  file  in 
the  BLM  Administrative  Record  at  the 
address  specified  previously  (see 
ADDRESSES).  BLM  will  complete  an  EA 
on  the  final  rule  and  make  a  finding  on 
the  significance  of  any  resulting  impacts 
prior  to  promulgation  of  the  final  nile. 
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Paperwork  Reduction  Act 

The  provisions  for  coilectimi  of 
information  contained  at  43  CPR  part 
8500  have  previously  been  approved  by 
the  Office  of  Management  and  Budget 
and  assigned  clearance  numbers  1004- 
0119  and  1004-0133.  This  rule  does  not 
contain  additional  information 
collection  requirements  that  require 
approval  by  the  Office  of  Management 
and  Bud^t  under  44  U.S.C.  3501  et  seq. 

Regulatory  Flexibility  Act 

Gingress  enacted  the  Regulatory 
Flexibility  Act  of  1980  (RFA)  (5  U.S.C. 
601  et  seq.)  to  ensure  that  Government 
regulations  do  not  unnecessarily  or 
disproportionately  burden  small 
entities.  BLM  has  determined  under  the 
RFA  that  this  proposed  rule  would  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 
Changes  from  the  existing  regulations 
are  few:  The  rule  would  provide  for 
access  to  inholdings,  allow  temporary 
closure  of  areas  to  acconunodate  Native 
American  religious  activities,  expand 
sUghtly  the  requirement  for 
authorization  before  engaging  in 
research  in  wilderness,  prohibit  or  limit 
certain  recreational  activities,  and 
clarify  the  rules  on  access  by 
wheelchair.  None  of  these  changes  are 
expected  to  have  more  than  marginal 
economic  impacts  on  anyone,  and 
should  not  unnecessarily  or 
disproportionately  affect  small  entities. 

Unfunded  Mandates  Reform  Act 

BLM  has  determined  that  this 
regulation  is  not  significant  under  the 
Unfunded  Mandates  Reform  Act  of  1995 
because  it  will  not  result  in  the 
expenditure  by  State,  local,  and  tribal 
governments,  in  the  aggregate,  or  by  the 
private  sector,  of  $100  million  or  more 
in  any  one  year.  Further,  this  rule  will 
not  significantly  or  uniquely  affect  small 
governments. 

Executive  Order  12612 

The  proposed  rule  would  not  have 
sufficient  federalism  implications  to 
warrant  BLM  preparation  of  a 
Federalism  Assessment. 

Executive  Order  12630 

The  Department  certifies  that  this 
proposed  rule  does  not  represent  a 
governmental  action  capable  of 
interference  with  constitutionally 
protected  property  rights.  Therefore,  as 
required  by  Executive  Order  12630,  the 
Department  of  the  hiterior  has 
determined  that  the  rule  would  not 
cause  a  taking  of  private  property. 


Executive  Order  12988  ',v 

The  Department  cpndUcted  an  . 
Executive  Order  12968  review  of  the 
proposed  rule  and  determined  that  it 
meets  the  appUcable  standards  of 
section  3  (a)  and  (b)  of  the  Executive 
Order. 

Executive  Order  12866 

BLM  has  determined  that  the        - 
proposed  rule  is  not  a  significant 
regulatory  action  under  section  3(f)  of 
Executive  Order  12866.  This  rule  was 
not  subject  to  review  by  the  Office  of 
Management  and  Budf^  under 
Executive  Order  12866.  The  cost  of 
complying  with  the  requirements  of  the 
proposed  rule  is  indistingmshable  from 
the  cost  of  complying  with  the 
requirements  imposed  by  the  existing 
Wilderness  Management  regulations. 
The  changes  in  the  proposed  rule  are 
primarily  not  eccnomic:  They  would 
provide  a  way  of  obtaining  access  to 
inholdings;  they  would  impose  certain 
limited  restrictions  on  some  recreational 
uses;  they  would  broaden  slightly  the 
requirement  for  obtaining  authorization 
before  information  gathering  and 
research  in  wilderness;  they  would 
provide  privacy  for  Native  Americans 
engaging  in  religious  activities  in 
wilderness;  and  they  would  clarify  to 
what  extent  wheelchairs  are  allowed  in 
wilderness. 

Authors:  The  principal  authors  of  this 
proposed  rule  are  Rob  Hellie,  Jeff  Jarvis, 
Keith  Corrigall  (retired).  Bob  Bartxjur.  and 
Ted  Hudson  of  the  BLM,  assisted  by  Wendy 
Dorman  of  the  Office  of  Solicitor. 

List  of  Subiects  in  43  CFR  Parts  6300 
and  8560 

Penalties,  Public  lands.  Reporting  and 
recordkeeping  requirements.  Wilderness 
areas. 

For  the  reasons  explained  in  the 
preamble  and  under  the  authority  of  43 
U.S.C.  1740,  chapter  n,  subtitle  B  of  title 
43  of  the  Code  of  Federal  Regulations  is 
proposed  to  be  amended  as  follows: 

1.  Group  8500,  consisting  of  part  8560 
(§S  8560.0-1  through  8560.5)  is 
removed. 

2.  The  beading  for  subchapter  F  is 
revised  to  read  as  fpllows: 

SUBCHAPTER  F— PRESERVATION  AND 
CONSERVATION  (6000) 

3.  A  new  part  6300  is  added  to  read 
as  follows: 

Part  6300— Management  of  Designated 
WUdemess  Areas  .       ^^ . 

Subpart  6301— Introduction  ,1"-. ' 

6301 . 1 0    What  is  the  purpose  of  this  part? 
6301.30    What  is  a  BLM  wilderness  area? 


6301 .  50    What  are  the  definiUons  of  tenns 
used  in  this  part? 

Sutipwt  6302-Use  of  WlldemMS  Areas, 
Prohibited  Acts,  and  Penalties 

6302.10    May  I  use  wilderness  areas? 
6302.20    Do  I  need  and  where  do  I  obtain  an 

authorization  to  use  a  wilderness  area? 
6302.30    When  and  how  does  BLM  close  or 

restrict  use  of  wilderness  areas? 

6302.40  May  I  gather  information,  do 
research,  or  collect  things  such  as  rocks, 
animals,  plants,  or  other  types  of  natural 
or  cultural  resources  in  wilderness  areas? 

6302.41  Will  BLM  authorize  me  to  use  a 
motor  vehicle,  motorized  equipment,  or 
mechanized  transport  to  conduct 
research  or  gather  resource  information? 

6302.50    May  wheelchairs  be  used  in  a 

wilderness  area? 
6302.60    May  wilderness  areas  be  used  for 

traditional  religious  purposes? 
6302.70    What  activities  does  BLM  prohibit 

in  wilderness  areas? 
6302.80    What  penalties  am  I  subject  to  if  I 

commit  one  or  more  of  the  prohibited 

acts? 

Sut>part  6303— Spedai  Provisions 

6303.10    Are  there  special  provisions  for 
some  uses  of  wilderness  areas? 

6303.20    Are  there  special  provisions  for 
aircraft  and  motorboat  use  within 
wilderness  areas? 

6303.30  What  special  provisions  apply  to 
operations  under  the  mining  laws? 

6303.31  How  will  BLM  determine  the 
validity  of  unpatented  mining  claims  or 
sites? 

6303.40    What  special  provisions  apply  to 

mineral  leasing  and  material  sales? 
6303.50    What  special  provisions  apply  to 

water  and  power  resources? 
6303.60    What  special  provisions  apply  to 

livestock  grazing? 
6303.70    What  special  provisions  apply  to 

other  commercial  use? 
6303.80    What  special  provisions  apply  to 

administrative  and  emei;gency  hinctions? 

Subpart  6304— Access  to  State  and  Private 
Lands  Witttin  WIMemess  Areas 

6304.20    How  will  BLM  give  access  to  State 
and  private  land  witlUn  wilderness  areas 
when  the  access  is  affected  by 
wilderness  designation? 

Authority:  16  U.SX:,  1133;  43  U.S.C  1733. 
1740,  1782. 

Subpart  6301 — Introduction 

$6301.10    What  is  the  purpose  of  this 
part? 

This  part  governs  the  management  of 
BLM  wilderness  areas  outside  of  Alaska. 
They  tell  you  what  wilderness  areas  are, 
how  BLM  is  to  manage  them,  and  how 
you  can  use  them.  These  regulations 
also  tell  you  what  activities  BLM  does 
not  allow  in  wilderness  areas,  the 
penalties  for  performing  prohibited  acts, 
and  the  special  provisions  for  some  uses 
and  access. 
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16301.30    What  is  a  BUM  wHdemess  area? 

A  BLM  wilderness  area  is  an  area  of 
public  lands  designated  by  Congress  for 
BLM  to  manage  as  a  component  of  the 
National  Wilderness  Preservation 
System.  The  Wilderness  Act  provides  an 
extensive  definition  of  wilderness  and 
wilderness  eirea.  See  16  U.S.C.  1131. 

{6301^    What  ara  the  deflnttions  of  tarma 
uaad  In  thia  part? 

Terms  used  in  this  part  have  the 
following  meanings: 

Access  means  the  ability  of  property 
owners  to  have  ingress  and  egress  to  and 
from  State  or  private  inholdings,  vaUd 
mining  claims,  or  other  valid 
occupancies.  It  does  not  include  rights- 
of-way  or  permits  imder  section  501  of 
FLFMA  (43  U.S.C.  1761). 

Inholding  means  State-owned  or 
privately-owned  land  or  an  interest  in 
land  that  is  completely  surrounded  by 
congressionally  designated  wilderness 
areas. 

Mechanical  transport  means  any 
contrivance  for  moving  people  or 
material  in  or  over  land,  water,  snow,  or 
air  that  has  moving  parts  and  is 
powered  by  a  living  or  nonliving  power 
source.  This  includes,  but  is  not  Umited 
to,  sailboats,  sailboards,  hang  gliders, 
parachutes,  bicycles,  game  carriers, 
carts,  and  wagons.  The  term  does  not 
include  wheelchairs  when  used  as 
necessary  medical  appliances,  nor  does 
it  include  skis,  snowshoes,  non- 
motorized  river  craft  including,  but  not 
limited  to,  driftboats,  rafts,  and  canoes, 
or  sleds,  travois,  or  similar  primitive 
'  devices  without  moving  parts. 

Mining  operations  means  all 
functions,  work,  and  activities  in 
connection  with  prospecting, 
exploration,  development,  mining  or 
processing  of  mineral  resources  and  all 
uses  of  the  land  reasonably  incident 
thereto,  including  roads  and  other 
means  of  access  on  lands  subject  to  the 
regulations  in  this  part,  regardless  of 
whether  the  operations  take  place  on  or 
off  mining  claims. 

Motor  vehicle  means  any  vehicle  that 
is  self-propelled  or  any  vehicle  that  is 
propelled  by  electric  power  obtained 
from  batteries. 

Motorized  equipment  means  any 
machine  that  uses  or  is  activated  by  a 
motor,  engine,  or  other  power  source. 
This  includes,  but  is  not  limited  to, 
chain  saws,  power  drills,  aircraft, 
generators,  motor  boats,  motor  vehicles, 
snowmobiles,  tracked  snow  vehicles, 
snow  blowers  or  other  snow  removal 
equipment,  and  all  other  snow 
machines.  The  term  does  not  include 
shavers,  wrist  watches,  clocks, 
flashlights,  cameras,  camping  stoves, 
cellular  telephones,  radio  transceivers. 


radio  transponders,  radio  signal 
transmitters,  ground  position  satelUte 
receivers,  or  other  similar  small 
handheld  or  portable  equipment. 

Primitive  and  unconpned  recreation 
means  nonmotorized  types  of  outdoor 
recreation  activities  that  do  not  require 
developed  facilities. 

Pubtic  lands  means  any  lands  and 
interests  in  lands  owned  by  the  United 
States  and  administered  by  the 
Secretary  of  the  Interior  through  BLM 
without  regard  to  how  the  United  States 
acquired  ownership. 

Valid  occupancy  means  a  current 
permit,  lease,  or  other  written 
authorization  from  BLM  to  occupy 
pubhc  lands. 

Wheelchair  means  a  device  designed 
solely  for  use  by  a  mobiUty-impaired 
person  for  locomotion  and  smtable  for 
use  in  an  indoor  pedestrian  area. 

Subpart  6302— Use  of  Wildemess 
Areas,  Prohibited  Acts,  and  Penalties 


16302.10    Mayluaawildameaaaraaa? 

Unless  othOTwise  designated  by  BLM, 
all  wildemess  areas  will  be  open  to  uses 
consistent  with  the  preservation  of  their 
wildemess  character  and  their  future 
use  and  enjoyment  by  the  American 
people  as  wildemess,  including,  but  not 
limited  to,  primitive  recreation,  rock 
climbing,  orienteering,  cave  exploration, 
and  scientific  study,  hi  subpart  6303 
you  will  find  an  explanation  of  special 
provisions  that  apply  to  specific  uses  of 
wildemess  areas.  In  §  6302.70  you  will 
find  a  list  of  acts  that  are  explicitly 
prohibited  within  wildemess  areas. 

§6302.20    Do  I  n«ad  and  where  do  I  obtain 
an  auttiortzatlon  to  uae  a  wildemass  area? 

(a)  In  general,  use  of  wildemess  areas 
does  not  require  an  authorization.  BLM 
may  require  an  authorization  and  charge 
fees  for  some  uses  of  wildemess  areas. 
You  must  obtain  authorization  from 
BLM  to  use  a  wildemess  area  when 
required  by: 

(1)  The  regulations  in  this  part  (see 
§§6302.40,  6302.41,  and  6304.20); 

(2)  A  BLM  order  issued  imder 
§6302.30;  or 

(3)  The  management  plan  for  the 
wildemess  area  involved. 

(b)  To  determine  whether  an 
authorization  is  needed,  you  should 
refer  to  the  applicable  BLM  regulations 
for  that  activity. 

(c)  You  may  request  an  authorization 
to  use  a  wildemess  area  &x>m  the  BLM 
field  office  with  jurisdiction  over  the 
wildemess  area  you  want  to  use. 

{6302.30    When  and  how  does  BLM  cloae 
or  restrict  uaa  of  wUdamess  areas? 

When  necessary  to  carry  out  the 
provisions  of  the  Wildemess  Act,  BLM 


may  issue  an  order  to  close  or  restrict 
the  use  of  lands  or  waters  within  the 
boundaries  of  any  component  of  the 
National  Wilderness  Preservation 
System.  See  §  8364.1,  Qosure  and 
Restriction  Orders. 

{6302.40    ittoy  I  gather  information,  do 
reaaarch,  or  collact  thirtgs  such  aa  rodts, 
animals,  plants,  or  other  typea  of  natural  or 
cultural  resources  In  wlldamass  arses? 


(a)  You  may  conduct  research,  gather 
information,  and  collect  natural  or 
cultural  resources  in  wildemess  areas 
provided — 

(1)  You  do  it  in  a  manner  compatible 
with  the  preservation  of  the  wildemess 
environment; 

(2)  Your  proposed  activity  is  in 
conformance  with  the  applicable 
management  plan;  and 

(3)  You  have  an  authorization  from 
BLM. 

(b)  If  your  proposed  activity  meets  the 
requirements  of  paragraph  (a)  of  this 
section,  you  may  collect,  disturb, 
destroy  to  the  extent  necessary  to 
accomplish  the  proposed  activity,  or 
remove: 

(1)  Animals  of  animal  parts,  including 
but  not  limited  to  insects,  reptiles,  birds, 
or  fish,  that  are  not  regulated  by 
applicable  State  or  Federal  law; 

(2)  Plants  or  plant  parts,  including  but 
not  limited  to  flowers,  berries,  nuts, 
seeds,  cones,  leaves,  lichens,  algae,  and 
fungi,  that  are  not  regulated  by 
applicable  State  or  Federal  law; 

(3)  Soil,  rocks,  stones; 

(4)  Mineral  specimens,  gemstones; 

(5)  Fossils,  petrified  wood; 

(6)  Cave  and  cave  resources; 

(7)  Archaeologic,  historic,  and  other 
cultural  resources;  and 

(8)  Forest  and  vegetative  products  and 
resources. 

(c)  Where  campfires  are  allowed,  you 
may  gather  a  reasonable  amoimt  of 
forest  and  vegetative  products  for  use  in 
campfires. 


16302.41    WIH  BLM  authofizs  me  to  uea  a 
motor  veMde,  nwtoriied  aqulpmant,  or 
machanlaad  tranaport  to  conduct  rassarch 
or  gather  rsaourca  information? 

If  you  wish  to  use  motor  vehicles,       y 
motorized  equipment,  mechanized 
transport,  or  land  aircraft  for  mineral 
prospecting,  gathering  information 
about  mineral  or  other  resources,  or  for 
resource  management  purposes,  you 
must  receive  written  approval  bom 
BLM.  If  BLM  issues  you  an 
authorization,  the  authorization  will 
provide  for  the  protection  of  public  land 
resources,  including  wildemess 
characteristics.  BLM  may  require  you  to 
reclaim  disturbed  areas  and  post  a 
{>erformance  bond. 
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f630£M   MiywhMkihairstouMdIna 
wlktofnsss  sras? 


An  individual  whose  disability 
requires  the  use  of  a  wheelchair  may  use 
a  wheelchair  in  a  wilderness  area. 
Consistent  with  the  Wilderness  Act  and 
the  Americans  with  Disabilities  Act  of 
1990  (42  U.S.C.  12207).  no  agency  is 
required  to  provide  any  form  of  special 
treatment  or  accommodation,  or  to 
construct  any  focilities  or  modify  any 
conditions  of  lands  within  a  wilderness 
area,  in  order  to  facilitate  such  use. 


§6302.60    MaywiktornanarMsbeiised 
for  tradWonal  religkxis  purpo— ■? 

In  accordance  with  the  American 
Indian  Religious  Freedom  Act  (42  U.S.C 
1996),  American  Indians,  Eskimos, 
Aleuts,  and  Native  Hawaiians  may  use 
wilderness  areas  for  traditional  religious 
purposes  where  these  uses  of  an  area 
preceded  wilderness  designation.  BLM 
may  temporarily  close  to  general  public 
use  specific  portions  of  the  wilderness 
area  that  are  not  subiect  to  valid  existing 
rights  in  order  to  protect  the  privacy  of 
native  people  engaged  in  religious 
activities  in  such  areas.  Any  such 
closure  will  be  made  so  as  to  affect  the 
smallest  practicable  area  for  the 
minimum  period  necessary.' 

§6302.70    What  actlvtttos  does  BLM 
prohMt  in  wUdemass  tnamt 


BLM  may  prohibit  any  use,  activities, 
or  actions  that  harm  wilderness  values. 
Except  as  specifically  provided  in  the 
Wilderness  Act,  the  following  things  are 
prohibited  in  wilderness  areas  managed 
by  BLM: 

(a)  Operating  a  commercial  enterprise; 

(b)  Constructing  temporary  or 
permanent  roads; 

(c)  Constructing  aircraft  landing 
strips,  heliports,  or  helispots; 

(d)  Use  of  motorized  equipment;  or 
motor  vehicles,  motorboats,  or  other 
forms  of  mechanical  transport.  For  an 
exception  see  §§6302.41  and  6303.20; 

(e)  Landing  of  aircraft,  or  dropping  or 
picking  up  of  any  material,  supplies,  or 
person  by  means  of  aircraft,  including  a 
helicopter,  hang-glider,  hot  air  balloon, 
parasail,  or  parachute.  For  an  exception 
see  §  6303.20; 

(f)  Structures  or  installations, 
including  motels,  svimmer  homes, 
stores,  resorts,  organization  camps, 
hunting  and  fishing  lodges,  electronic 
installations,  and  similar  structures; 

(g)  Cutting  of  trees; 

(h)  Entry  into  or  use  of  wilderness 
areas  without  a  permit,  where  permits 
are  required  by  the  BLM; 

(i)  Competitive  use  as  defined  in 
section  8372.0-5(c)  of  this  chapter, 
including  those  activities  involving 
physical  enduranpe  of  a  person  or 


animal,  foot  races,  water  craft  races, 
survival  exercises,  war  games,  or  other 
similar  exercises; 

())  Unless  allowed  in  the  applicable 
BLM  management  plan,  or  pursuant  to 
a  BLM  authorization,  physical  alteration 
or  defacement  of  a  natural  rock  sur&ce  . 
for  any  purpose,  including  the  use  of 
any  type  of  drill,  permanent  fixed 
anchor  or  expansion  bolt;  construction 
of  permanent  artificial  hand  and 
footholds;  use  of  glues,  epoxies,  or  other 
fixatives  to  facilitate  mountain  climbing, 
rock  climbing,  or  cave  exploration;  and 

(k)  Violating  any  regulation, 
authorization  or  order  established  by  the 
BLM. 

§6302.80    What  penalties  ami  subiect  to  If 
I  commit  one  or  more  of  the  prohibited 
acts? 

(a)  If  you  knowingly  and  willfully 
commit  a  prohibited  act  listed  in 

§  6302.70,  you  are  subject  to  criminal 
prosecution  on  each  offense.  If 
convicted,  you  are  subject  to  a  fine  of 
not  more  than  $100,000  or  the  alternate 
fiqe  provisions  of  18  U.S.C.  3571,  or 
imprisonment  for  not  more  than  12 
months,  or  both. 

(b)  At  the  request  of  the  Secretary  of 
the  Interior,  the  Attorney  General  may 
institute  a  dvil  action  in  any  United 
States  district  court  for  an  injunction  or 
other  appropriate  order  to  prevent  you 
fit)m  using  public  lands  in  violation  of 
the  regulations  of  this  part. 

Subpart  6303 — Special  Provisions 

§6303.10    Are  there  apodal  provisions  for 
some  uses  of  wilderness  arsas7 

Some  uses  are  specifically  addressed 
in  the  Wilderness  Act.  Below  is  a 
discussion  of  these  uses  and  how 
Wilderness  Act  provisions  may  affect 
you  if  you  engage  in  any  of  these 
activities. 

§  6303.20    Are  then  special  provisions  for 
aircraft  and  motortMat  use  within 
wildsmess  arses? 


(a)  BLM  may  authorize  you  to  land 
aircraft  and  use  motorboats  at  places 
within  any  wilderness  area  if  these  uses 
were  established  before  the  date  the  area 
was  designated  by  Congress  as  a  unit  of 
the  National  Wilderness  Preservation 
System,  and  where  such  uses  have 
continued,  subject  to  such  restrictions 
as  necessary  to  protect  wilderness 
values.  BLM  may  also  authorize  you  to 
maintain  aircraft  landing  strips, 
heliports  or  helispots  that  existed  when 
the  area  was  designated  a  unit  of  the 
National  Wilderness  Preservation 
System. 

(b)  The  designation  of  wilderness 
areas  as  components  of  the  National 
Wilderness  Preservation  System  will  not 


by  itself  preclude  low-level  overflights 
by  military  aircraft,  designation  of  new 
units  of  special  use  airspace,  or  use  or 
establishment  of  military  flight  training 
routes  over  such  areas. 

§6303.30    What  special  provisions  apply  to 
operations  under  the  mining  lews? 

*    The  general  mining  laws  will  apply  to 
each  BLM  wilderness  area  for  the  period 
specified  in  the  legislation  designating 
the  area  as  wilderness.  The  mining  laws 
will  apply  to  vaUd  existing  rights  only 
to  the  extent  provided  in  the  legislation 
designating  the  area  as  wilderness. 

(a)  You  cannot  establish  any  right  to 
or  interest  in  any  minpral  deposits 
discovered  after  the  date  on  which  the 
general  minijig  laws  cease  to  apply  to 
the  specific  wilderness  area. 

(b)  You  must  conduct  your  mining 
operations  in  BLM  wilderness  areas  in 
conformance  with  the  applicable 
standards  provided  in  the  legislation 
designating  the  wilderness  and  your 
approved  plan  of  operations  as  required 
by  subpart  3809  of  this  chapter. 

(c)  If  you  hold  a  valid  mining  claim, 
mill  site,  or  timnel  site  located  on  any 
BLM  wilderness  area  before  the  general 
liiining  laws  ceased  to  apply  to  that 
area,  you  may  maintain  your  mining 
claim  or  site  in  accordance  with  the 
general  mining  laws  and  the  legislation 
designating  the  wilderness. 

(d)  If  you  are  a  mining  claimant,  you 
must  comply  with  all  reasonable 
requirements  established  by  BLM 
regarding  your  mining  activities  to 
protect  wilderness  values  consistent 
with  the  use  of  your  valid  claim  or  site 
for  mineral  activities. 

(e)  You  must  remove  all  structures, 
equipment,  and  other  facilities  as  soon 
as  feasible  after  mining  operations 
cease,  but  not  more  than  1  year 
thereafter.  You  must  begin  reclamation 
no  more  than  6  months  after  mining 
operations  cease.  You  must  complete 
reclamation,  including  appropriate 
revegetation.  within  a  reasonable  time 
as  determined  by  BLM.  Whenever 
possible  and  feasible,  your  reclamation 
activities  must  restore  the  surface  to  a 
contour  which  appears  to  bie  natural. 
Where  such  measures  are  impractical  or 
impossible,  as  determined  by  BLM, 
reclamation  must  result  in  the 
maximum  achievable  slope  stability. 

(f)  BLM  will  require  you  to  post  a 
financial  guarantee  as  provided  in 
subpart  3809  of  this  chapter  in  order  to 
assure  completion  of  reclamation. 

(g)  In  conducting  mineral  activities  on 
your  mining  claims  and  sites,  you  must 
prevent,  to  the  extent  practicable  as 
determined  by  BLM  and  consistent  with 
the  use  of  your  valid  claim  or  site  for 
mineral  activities,  erosion,  deterioration 
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of  the  lands,  impairment  of  wilderness 
characteristics,  and  the  obstructicm, 
pollution,  or  siltation  of  streams,  lakes, 
and  springs. 

(h)  BLM  will  allow  the  gathering  of 
mineral  information  in  wilderness  areas 
after  the  date  on  which  the  general 
mining  laws  cease  to  apply  in 
designated  wilderness  only  to  the  extent 
such  activities  are  conducted  in  a 
manner  compatible  with  the 
preservation  of  the  wilderness 
environment. 

§  6303.31  How  will  BLM  detennine  the 
validity  of  unpatantad  mining  claims  or 
sitas? 

(a)  BLM  will  conduct  a  mineral 
ejamination  to  determine  if  your  claim 
or  site  was  valid  prior  to  the  date  that 
lands  within  the  wilderness  area  were 
withdrawn  from  appropriation  under 
the  mining  laws  and  whether  your  claim 
or  site  remains  valid.  BLM  must 
complete  this  validity  determination 
before  approving  your  plan  of 
operations  or  allowing  you  to  continue 
previously  approved  operations  on 
unpatented  mining  claims  or  sites. 

0))  If  BLM  concludes  that  your  mining 
claim  lacks  a  discovery  of  a  valuable 
mineral  deposit  or  your  claim  or  site  is 
invalid  for  any  other  reason,  BLM  will 
either  deny  the  plan  of  operation  or,  in 
the  case  of  an  existing  approved 
operation,  issue  a  notice  ordering 
cessation  of  operations  and  begin 
contest  proceedings  to  determine  the 
status  o,f  your  mining  claim  as  provided 
in  subpart  3870  of  this  chapter. 

(c)  If  a  final  administrative  decision  is 
rendered  declaring  yoiu-  claim  or  site 
null  and  void,  you  must  complete  all 
reclamation  required  under  subpart 
3800  of  this  chapter. 

§6303.40    What  special  provisions  apply  to 
mineral  leasing  and  material  sales? 

(a)  BLM  will  not  issue  any  mineral  or 
geothermal  leases,  licenses,  or  permits 
under  the  mineral  leasing,  geothermal 
leasing,  and  material  sales  laws  in  any 
wilderness  area  on  public  lands. 

(b)  If  you  hold  a  valid  mineral  or 
geothermal  lease,  license,  or  permit  for 
land  in  any  BLM  wilderness  area  issued 
before  the  date  the  area  was  included  in 
the  National  Wilderness  Preservation 
System,  you  may  continue  the  activities 
for  which  the  lease,  license,  or  permit 
was  issued  in  accordance  with  the  terms 
and  conditions  of  the  specific  lease, 
Ucense,  or  permit. 

(c)  Subject  to  valid  existing  rights,  you 
may  not  establish  any  right  to  or  interest 
in  any  mineral  or  geothermal  resources 
that  may  be  discovered  in  a  wilderness 
area  after  the  date  on  which  the  laws 
pertaining  to  mineral  leasing, 


geothermal  leasing,  or  material  sales 
cease  to  apply  to  the  specific  wilderness 
area. 

S6303.50    What  special  proviaions  apply  to 
water  and  power  resources? 

If  you  are  specifically  authorized  by 
the  President,  pursuant  to  Section 
4(d)(4)(l)  of  the  Wilderness  Act,  you 
may  be  permitted  to  prospect  for  water 
resources  and  establish  new  reservoirs, 
water-conservation  works,  power 
projects,  transmission  lines  and  other 
facilities  needed  in  the  public  interest, 
and  to  maintain  such  facilities. 

f  6303.60    What  special  provisions  apply  to 
livestock  grazing? 

If  you  hold  a  BLM  grazing  permit  or 
grazing  lease  for  land  within  a 
wilderness  area,  you  may  continue  to 
graze  your  livestock  provided  that  such 
use  was  initiated  before  the  wilderness 
area  was  established.  Your  grazing 
activities  within  wilderness  areas, 
including  the  construction,  use,  and 
maintenance  of  livestock  management 
improvements  must  comply  with  the 
livestock  grazing  regulations  in  part 
4100  of  this  chapter.  You  may  maintain 
or  reconstruct  grazing  support  facilities 
that  existed  prior  to  designation  of  the 
wilderness  area  if  allowed  by  the 
management  plan  for  the  area.  You  may 
not  construct  new  support  facilities  for 
the  purpose  of  increasing  your  number 
of  Uvestock.  The  construction  of  new 
Uvestock  management  facilities  must  be 
for  the  purposes  of  protection  and 
improved  management  of  resources. 
You  may  increase  livestock  numbers 
only  when  you  can  demonstrate  that  the 
additional  use  will  not  have  adverse 
impact  on  wilderness  values. 

§  6303.70    What  special  provisions  apply  to 
other  commercial  use? 

You  may  only  conduct  commercial 
uses  specifically  permitted  in 
wilderness  areas  by  the  Wilderness  Act 
and  subsequent  laws  in  a  manner  that 
will  preserve  the  wilderness  character  of 
the  land,  unless  otherwise  provided  in 
.  the  Wilderness  Act  and  other  appUcable 
laws.  BLM  may  permit  temporary 
structiues  and  commercial  services  such 
as  those  provided  by  packers,  outfitters, 
and  guides  within  wilderness  areas  to 
the  extent  necessary  to  realize  the 
recreational  or  other  wilderness 
purposes  of  the  area. 

S  6303.80    What  special  provisions  apply  to 
administrative  and  emergency  functions? 

To  the  extent  authorized  by  law,  BLM 
may: 

(a)  Use,  construct  or  install  motorized 
equipment,  mechanical  transport, 
aircraft,  aircraft  landing  strips,  heUports, 
helispots,  installations  or  structures  in 


designated  wilderness  areas,  and 
prescribe  conditions  under  which  such 
items  m^y  be  used,  transported  or 
installed  by  other  Federal,  State  or 
county  agencies  or  their  agents  to  meet 
the  minimum  requirements  for 
protection  and  administration  of  the 
wilderness  area,  its  resources  and  users; 

(b)  Authorize  occupancy  and  use  of 
wilderness  areas  by  officers,  employees, 
agencies  or  agents  of  the  Federal,  State 
and  local  governments  to  carry  out  the 
purposes  of  the  Wilderness  Act  or  other 
statutes: 

(c)  Prescribe  measures  to  be  taken,  as 
necessary,  to  control  fire,  noxious 
weeds,  insects,  and  diseases  where 
these  threaten  human  life,  property  or 
wilderness  resources  within  the 
wilderness  area  or  on  adjacent  non-~ 
wilderness  lands;  or 

(d)  Prescribe  measures  that  may  be 
used  in  emergencies  involving  the 
health  and  safety  of  persons  or  damage 
to  property,  including,  but  not  limited 
to,  the  conditions  for  use  of  motorized 
equipment,  mechanical  transport, 
aircraft,  installations,  structures,  rock 
drills,  and  fixed  anchors.  BLM  will 
require  restoration  activities 
necessitated  by  such  emergency 
measures  to  be  undertaken  concurrently 
with  or  as  soon  as  practicable  upon 
completion  of  the  measures,  events,  or 
activities. 

Subpart  6304 — Access  to  State  and 
Private  Lands  Within  Wilderness  Areas 

§  6304.20    How  will  BLM  allow  access  to 
State  and  private  land  within  wilderness 
areas  when  the  access  is  affected  by 
wilderness  designation? 

(a)  If  you  own  land  completely 
surrounded  by  a  wilderness  area,  BLM 
will  give  you  such  rights  as  may  be 
necessary  to  ensure  adequate  access  to 
your  lands,  or  you  may  enter  into  an 
exchange  with  BLM  under  part  2200  of 
this  chapter.  If  you  have  existing  access 
or  a  right  of  access  to  your  property  over 
non-public  lands  or  over  public  roads 
that  is  adequate  or  that  can  be.  made 
adequate,  the  Secretary  is  not  required 
to  provide  access  through  wilderness 
areas.  If  your  access  is  not  adequate, 
BLM  will  issue  an  authorization  under 
part  2920  of  this  chapter  to  give  you 
access.  Each  authorization  you  receive 
will  specify  the  applicable  terms  and 
conditions.  Adequate  access  is  that 
combination  of  routes  and  modes  of 
travel  to  non-Federal  inholdings  that 
BLM  determines  will  serve  the 
reasonable  purposes  for  which  the  non- 
Federal  lands  are  held  or  used  and,  at 
the  same  time,  cause  impacts  of  least 
duration  and  degree  on  wilderness 
character.  Section  501(a)  of  FLPMA  (43 


'-<^ 
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U.S.C.  1761  et  seq.)  prohibits  BLM  from 
issuing  rights-of-way  under  Section  501 
on  lands  designated  as  wilderness.  BLM 
will  consider  voluntary  acquisition  of 
land  or  interests  in  land  by  exchange, 
purchase,  or  donation  to  reduce  or 
eliminate  the  need  to  use  wilderness 
areas  for  access  purposes. 

(b)  If  you  hold  a  valid  mining  claim 
or  other  valid  occupancy  wholly  within 
a  wilderness  area,  you  will  be  permitted 
access  by  means  that  are  consistent  With 
the  preservation  of  wilderness  and  that 
have  been  or  are  being  customarily  used 
with  respect  to  other  similar 
occupancies  surrounded  by  wilderness. 
Plans  approved  by  BLM  imder  subpart 
3809  of  this  chapter  will  prescribe  the 
routes  of  travel  Uiat  you  may  use  for 
access  to  occupancies  surrounded  by 
wilderness.  These  plans  will  also 
identify  the  mode  of  travel,  and  other 
conditions  reasonably  necessary  to 
preserve  the  wilderness  area. 

(c)  Before  issuing  any  access 
authorization,  BLM  will  make  certain 
that: 

(1)  You  have  demonstrated  a  lack  of 
any  existing  access  rights  or  alternate 
routes  of  access  available  by  deed  or 
under  State  or  common  law  and  that 
access  across  non-federally  owned 
routes  is  not  reasonably  obtainable; 

(2)  You  are  allowed  to  use  the 
combination  of  routes  and  modes  of 
travel,  including  non-motorized  modes, 
that  will  cause  the  least  impact  on  the 
wilderness  but,  at  the  same  time,  will 
permit  the  reasonable  use  of  the  non- 
Federal  land; 

(3)  The  route  that  BLM  approves  is 
located  and  constructed  to  minimize 
adverse  impacts  on  natural  resource 
values  of  the  wilderness  area;  and 

(4)  The  location  and  method  of  access 
BLM  approves  are  as  consistent  as 
possible  with  the  management  of  the 
wilderness  area  and  the  management 
plan  for  the  area. 

Dated:  December  11. 1996. 
Syhria  V.  Baca, 

Deputy  Assistant  Secretary  of  the  Interior. 
[FR  Doc  96-31957  Filed  12-18-96;  8:45  am] 
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FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

44  CFR  Part  67 
[Docket  No.  FEMA-7195] 

Proposed  Flood  Elevation 
Detennirtations 

AGENCY:  Federal  Emergency 
Management  Agency,  FEMA. 


ACnON:  Pro{>08ed  rule. 


SUMMARY:  Technical  information  or 
comments  are  requested  on  the 
proposed  base  (1%  annual  chance)  flood 
elevations  and  proposed  base  flood 
elevation  modifications  for  the 
communities  listed  below.  The  base 
flood  elevations  are  the  basis  for  the 
floodplain  management  measures  that 
the  commimity  is  required  either  to 
adopt  or  to  show  evidence  of  being 
already  in  eSect  in  order  to  qualify  or 
remain  qualified  for  participation  in  the 
National  Flood  Insurance  Program 
(NFIP). 

DATES:  The  comment  period  is  ninety 
(90)  days  following  the  second 
publication  of  this  proposed  rule  in  a 
newspaper  of  local  circulation  in  each 
community. 

ADDRESSES:  The  proposed  base  flood 
elevations  for  each  community  are 
available  for  inspection  at  the  office  of 
the  Chief  Executive  Officer  of  each 
community.  The  respective  addresses 
are  listed  in  the  following  table. 
FOR  FURTHER  INFORMATION  CONTACT: 
Frederick  H.  Sharrocks  jr..  Chief,  Hazard 
Identification  Branch,  Mitigation 
Directorate.  500  C  Street  SW.. 
Washington,  DC  20472,  (202)  646-2796. 
SUPPLEMENTARY  INFORMATION:  The 
Federal  Emergency  Management  Agency 
(FEMA  or  Agency)  proposes  to  make 
determinations  of  base  flood  elevations 
and  modified  base  flood  elevations  for 
each  community  listed  below,  in 
accordance  with  section  110  of  the  ' 
Flood  Disaster  Protection  Act  of  1973, 
42  U.S.C.  4104,  and  44  CFR  67.4(a). 

These  proposed  base  flood  and 
modified  base  flood  elevations,  together 
with  the  floodplain  management  criteria 
required  by  44  CFR  60.3,  are  the 
minimum  that  are  required.  They 
should  not  be  construed  to  mean  that 
the  community  must  change  any 
existing  ordinances  that  are  more 
stringent  in  their  floodplain 
meuiagement  requirements.  The 
community  may  at  any  time  enact 
stricter  requirements  of  its  own,  or 
pursuant  to  policies  established  by  other 
Federal,  state  or  regional  entities.  These 
proposed  elevations  are  used  to  meet 
the  floodplain  management 
requirements  of  the  NFIP  and  are  also 
used  to  calculate  the  appropriate  flood 
insurance  premium  rates  for  new 
buildings  built  after  these  elevations  are 
made  final,  and  for  the  contents  in  these 
buildings. 

National  Environmental  Policy  Act 

This  proposed  rule  is  categorically 
excluded  from  the  requiremepts  of  44     * 


CFR  Part  10,  Environmental 
Consideration.  No  environmental 
impact  assessment  has  been  prepared. 

Regulatory  Flexibility  Act 

The  Executive  Associate  Director, 
Mitigation  Directorate,  certifies  that  this 
proposed  rule  is  exempt  from  the 
requirements  of  the  Regulatory 
Flexibility  Act  because  proposed  or 
modified  base  flood  elevations  are 
required  by  the  Flood  Disaster 
Protection  Act  of  1973,  42  U.S.C.  4104, 
and  are  required  to  establish  and 
maintain  community  eligibility  in  the 
National  Flood  Insurance  Program.  As  a 
result,  a  regulatory  flexibility  analysis ' 
has  not  been  prepared. 

Regulatory  Classification 

This  proposed  rule  is  not  a  significant 
regulatory  action  under  the  criteria  of 
section  3(f)  of  Executive  Order  12866  of 
September  30, 1993,  Regulatory 
Plaiming  and  Review,  58  FR  51735. 

Executive  Order  12612,  Federalism 

This  proposed  rule  involves  no 
policies  that  have  federalism 
implications  under  Executive  Order 
12612,  Federalism,  dated  October  26, 
1987. 

Executive  Order  12778,  Civil  Justice 
Reform 

This  proposed  rule  meets  the  . 
apphcable  standards  of  section  2(b)(2)  of 
Executive  Order  12778. 

LM  of  Subiects  in  44  CFR  Part  67 

Administrative  practice  and 
procedure.  Flood  insurance.  Reporting 
and  recordkeeping  requirements. 

Accordingly,  44  CFR  part  67  is 
proposed  to  be  amended  as  follows: 

PART  67— {AMENDED] 

1.  The  authority  citation  for  part  67 
continues  to  read  as  follows: 

Authority:  42  U.S.C  4001  et  seq.; 
Reorganization  Plan  No.  3  of  1978,  3  CFR, 
1978  Comp.,  p.  329;  E.O.  12127,  44  FR  19367, 
3  CFR,  1979  CcHnp.,  p.  376. 

$67.4    [Amended] 

2.  The  tables  published  under  the 
authority  of  §  67.4  are  proposed  to  be 
amended  as  follows; 
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State 

Crtyrtown/county 

Source  of  floodng 

Location 

tOepth  in  feet  above 

ground. 

•Elevation  in  feet  (NGVD) 

Existing 

Modified 

Florida 

Walton  County  (Un- 
incorporated 
Areas). 

Gulf  of  Mexico ~.. 

Approximately  1.6  miles  souttrwest  of  ttie 
Intersection  of  U.S.  Route  98  and 
Ckxvity  Route  30A  In  the  vicinity  of 
Morris  Lake. 

Approximately  2,000  feet  south  of  the 
intersection  of  UrS.  Route  98  and 
County  Route  30A  in  the  vicinity  of 

. '  Inlet  Beach. 

•5 
•8 

•10 

r 

•12 

Maps  availatile  for  inspection  at  the  Walton  County  Emergency  Operation  Center,  75  South  Davis  Lane,  DeFuniak  Springs.  Fkxida. 
Send  comments  to  Mr.  Ronnie  Bell,  Walton  County  Administrator,  P.O.  Drawer  689.  DeFuniak  Springs,  Ftorida  32433. 


Illinois 


Long  Grove  (Vil- 
lage) Lake  Coun- 
ty. 


Diamorxl  Lake 

Drain _ 

Tributary  A  to  Buffak) 
Creek. 

Buffalo  Creek 


None 
NQne 


Downstream  skie  of  State  Route  83 

Approximately  550  feet  downstream  of 

State  Route  83. 
Approximately  1 .600  feet  upstream  of  the 

confluence  with  Buffak)  Creek. 

At  ttie  county  kxKindary  

Approximately    0.6    mile    upstream    of 

Checker  Drive. 
Approximately  0.8  mile  upstream  of  Long 

Grove  Road  (State  Route  53). 

Maps  available  for  inspectkxi  at  the  Village' of  Long  Grove  Munnipal  Buikling,  3110  Okj  McHenry  Road,  Long  Grove,  Illinois  60047, 
Send  comments  to  Ms.  Lenore  Simmons,  Long  Grove  VUlage  Presklent.  31 10  RFD,  Long  Grove,  Illinois  60047. 


•711 


•729 


•717 
•712 

•704 
•710 

•728 


Minnesota 

Lakeville  (City)  Da- 
kota County. 

North  Creek 

At  downstream  corporate  limits 

•916 
•942 

None 

•931 
•988 

•942 

None 

NOnB 

None 
None 

None 

•914 

South  Creek  

At  confluence  of  Unnamed  Tributary  No. 

2  to  North  Creek. 
Approximately  810  feet  upstream  of  Icon 

Trail. 

At  downstream  corporate  Hrfits 

Approximately  0.9  mile  upstream  of  State 

Route  50. 
At  confluence  with  South  Creek 

•939 

•1.059 

•930 

West  Branch  South  Creek 

East  Branch  South  Creek 

Marion  Branch  South 
Creek. 

•989 
•944 

Approximately   1,100  feet  upstream  of 

Kenridk  Avenue. 
At  downstream  corporate  limits 

•1,082 
•935 

At  upstream  side  of  Hamburg  Avenue 

Approximately  75  feet  downstream  of  CP 

rail  system. 
At  upstream  skle  of  tealee  Path  , 

•1,032 
•968 

•985 

Maps  available  for  inspectk>n  at  the  Lakeville  City  Engineer's  Offne,  Lakeville  City  Hall,  20195  Holyoke  Avenue,  Lakeville,  Minnesota. 
Send  comments  to  The  Honorable  Duane  Zaun,  Mayor  of  the  City  of  LakevHIe,  Lakeville  City  Hall,  20195  Holyoke  Avenue.  LakeviHe. 
nesota  55044. 


Min- 


New  Hampshire  ..._ 

Tilton(Town) 

Gulf  Brook  

Just  upstream  of  U.S.   Route  3/State 

•473 

•474 

Belknap  County. 

Routell. 

Approximately  0.52  mile  upstream  of  U.S. 

None 

•485 

Route  3/State  Route  11. 

Maps  available  for  inspectkxi  at  the  Tilton  Town  Hall,  Land  Use  Offfce,  257  Main  Street  Tilton,  New  Hampshire. 

Send  comments  to  Mr.  Heber  Feener,  Chairman  of  the  Town  of  Titton  Board  of  Selectmen,  257  Main  Street,  Tilton,  New  Hampshire  03276. 


New  Yori( 

Brutus  (Town)  Ca- 
yuga County. 

1 

Skaneateles  Creek 

CoW  Spring  Brook 

Approximately  560  feet  downstream  of 

Fann  Bridge. 
Approximately   1.370  feet  upstream  of 

Farm  Bridge. 
Approximately  50  feet  upstream  of  River 

Forest  Drive. 

At  the  confluence  with  OkJ  Erie  Canal 

At  the  OW  Erie  Canal  

•382 

•384 

•383 

•397 
•397 
•397 

•383 

•387 
•384 

• 

North  Brook 

•396 
•396 

Approximately  20  feet  upstream  of  the 

OkJ  Erie  Canal. 

•396 

Maps  available  for  inspectk)n  at  the  Bmtus  Town  Cleric's  Offk^.  9021  North  Seneca  Street,  Weedsport.  New  Yoric. 
Send  comments  to  Ms.  Ann  Petms,  Bnitus  Town  SOpennsor,  9021  Hottfx  Seneca  Street  Weedsport  New  Yortt  13166. 


NewYoilc 


Gardiner  (Town) 
Ulster  County 


MaraKiU 


At  County  Road  No.  7  ..._„ „. _ 

Approximately   1,140  feet ,  upstream  of 
Sparkling  Rklge  Road. 


None 


•239 
•539 
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City/lowiVcounty 


Source  o(  lloodina 


LOCaPOn 


*Oep(h  in  feet  above 

ground. 

'Etevation  in  feet  (NQVD) 


Existing 


ModNied 


MafX  avsyfeUe  for  inspection  at  the  Gardkier  Town  HaN.  Route  44/56.  Gardkier,  New  York. 

Send  comments  to  Mr.  L^Roy  Cartson.  Gardiner  Town  Si4)ervisor,  P.O.  Box  1.  Route  44/55.  Gardmer.  New  York  12S2S. 


Ohio 


Canal  Winchester 

(VHafge). 
FrarMh  County 


Tussing-Bachman  BiMh 
Mch. 


Just  downstream  of  County   Route  7 

(Groveport  Road). 
At  upstream  county  txxmdary 


*743 


None 


•741 


•769 


IMaps  avaiaisle  for  Inspection  at  the  CanaJ  Winchester  VMage  Hal.  10  North  High  Street  Canal  Winchester,  Ohto. 
Send  comments  to  The  Honorabto  Marsha  Hal,  Mayor  of  the  Vilage  of  Canal  Winchester.  P.O.  Box  226,  10  North  High  Street.  Canal  Win- 
chester. Ohio  43110. 


Ohio 


FrarMin  County 
(Unincorporated 
Areas). 


Georges  Creek 
Overland  Fkiw  . 


At  confluence  with  Georges  Creek  

/Approximately  2,080  feet  upstream  of 
confluefKe  with  Georges  Creek. 


None 
None 


•747 
•751 


Mafje  av^labie  for  inspectnn  at  the  Frankin  County  Zoning  Depaftment  373  South  High  Street.  15th  Fkxx.  Cohjmbus,  Ohk). 

Send  comments  to  Mr.  PhMp  Laurien,  Franklin  County  Devefopment  Director,  373  South  High  Street.  15th  Floor.  Coluntxjs.  Ohk>  43215. 


Alsace  (Township) 
Berks  County. 

Bemhart  Creek 

/Approximately  1,650  feet  downstream  of 

Pricetown  Road. 
Approximately  1,200  feet  downstream  of 

Pricetown  Road. 

None 
None 

•472 

Permsyivania  ........ 

•482 

(Maps  available  for  inspectkxi  at  the  PJaace  Township  Offk».  66  Woodside  Avenue,  Tempfe.  Pennsylvania. 

Send  comments  to  Mr.  Joeeph  E.  Wiltams,  Chairman  of  the  Alsace  Township  Board  of  Supervisors.  65  Woodside  Avenue,  Temple,  Penr>- 
sytvania  19560. 


Permsyfvama 


Benton  (Borough) 
Columbia  Coufifty. 


Fishir>g  Creek 


/Approximately  50  feet  downstream  of 
dam,  wtiich  is  kxated  approximately 
450  feet  upstream  of  State  Route  487. 

At  upstream  corporate  limits  

Maps  availat}le  for  inspection  at  ttie  Benton  Borough  Hall,  3rd  and  Center  Streets,  Benton,  Pennsylvania. 

Serxl  comments  to  The  Honorat)le  Larry  Houseweart  Mayor  of  ttw  Borough  of  Benton.  P.O.  Box  T.  Benton.  Penray^a^ia  17814 


•765 


•775 


•766 


•777 


Pervsyfvania 


Exeter  (Township) 
Berks  County. 


Tributary  B  to  Antietam 
Creek. 


None 


•395 


/Approximately  250  feet  upstream  of  oorv 

fluence  with  Antietam  Creek. 
Approximately  810  feet  upstream  of  corv 
fluence  with  Antietam  Creek. 

tABp»  avaiable  for  inspectfon  at  the  Exeter  Township  Engineering  Office.  4975  OeMass  Road.  Reading,  Pennsylvania. 
Send  convnents  to  Ms.  Linda  Buler,  Chairperson  of  the  Township  of  Exeter  Board  of  Supervisors.  P  0.  Box  4068,  Reading,  Pennsylvania 
19606. 


•390 


Permsytvania  

Heidetoerg  (Town- 
ship) Berks  Coun- 

ty. 

inspectfon  at  ttw  HekJc 

Tulpehocken  Creek  „.. 

Furnace  Creek  No.  2 

tfoerg  Townstiip  BuiMmg,  372 

/Approximately  270  feet  downstream  of 

U.S.  422. 
Downstream  skle  of  U.S.  422  

None 
None 

None 
None 

Ivania. 

'359 
•359 

•508 
•508 

Maps  available  for 

At  downstream  corporate  Kmits 

Approximately  50  feet  upstream  of  ttw 

downstream  corporate  limits, 
t  Ctiarming  Forge  Road.  Robesonia.  Pennsy 

Heideoerg  lOwnenp  AdrrwilSuinor,  r.w.  dux  £h  ■ .  rtauosuum,  rwwnyiva 

ma  19351. 

Pennsylvania  

Lock  Haven  (City) 
CInton  County. 

SiigBr  R<^     

At  its  confluence  with  West  Branch  Sus- 
quehanna River. 

Approxtmately  320  feet  upetream  of  State. 
Route  120. 

•569 
•569 

•572 

•572 

Maps  available  for  inspection  at  the  Lock  Haven  City  Engineer's  Office.  Lock  Haven  City  Hall,  20  East  Church  Street.  Lock  Haven.  Pern- 

sylvania. 
Sertd  comments  to  The  Honorable  HarokJ  C.  Yost  Jr.,  Mayor  of  the  City  of  Lock  Haven,  20  East  Church  Street  Lock  Haven.  Pennsylvania 

17745. 


Penrwylvania 

Marion  (Township) 
Berks  County. 

Tulpehocken  Creek 

Approximately  270  feet  downstream  of 
U.S.  422. 

None 

•359 

Approximately    1,200   feet   upstream   of 

None 

•361 

U.S.  422. 

Maps  available  for  inspectfon  at  ttie  Marion  Township  Munfoipal  BuiUing.  20  South  Water  Street  Womelsdorf.  Permsytvaria. 
Send  comments  to  Mr.  Kenneth  L  Keppley,  Ctiairman  of  the  Towrahip  of  Marion  Board  of  Supervisors.  20  South  Water  Street.  Womelsdorf, 
Pennsylvania  19567. 


Pervieylvania 


Muhlenberg  (Town- 
ship) Beri«  Coun- 
ty. 


Bemhart  Creek 


Approximately  450  feel  downstream  of 
Kulztown  Road. 

Approximately    1,050  feet  upstream  of 
Crystal  Rock  Road. 


•284 


•483 


•283 


•480 
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State 


CityAowrVcounty 


Source  of  flooding 


tocation 


*Depth  in  feet  above 

ground. 

'Elevation  in  feel  (NGVD) 


Existing 


Maps  available  for  inspection  at  the  Muhlent)efg  Township  Engineering  Department,  MuNenberg  Township  Building,  First  Floor,  566  Ray- 
mond Street,  Readng,  Pennsylvania. 
Send  comments  to  Mr.  Stephen  J.  Geras,  President  of  Muhlenberg  Township,  555  Raymond  Street,  Readng.  Pennsylvania  19605. 


Pennsylvania 

Read»ig  (City) 
Berks  County. 

Bemhart  Creek 

Approximateiy  80  feel  upstream  of  Rich- 
mond Street 

Approximately  200  feet  upstream  of  f%ch- 
mond  Street. 

Hon 
None 

•283 

*286 

Maps  available  for  irtspectkxi  at  the  Reading  City  HaH,  815  Washington  Street.  Reading,  Pennsylvania. 

Send  comments  to  The  Honorable  Paul  J.  Angstadt,  Mayor  of  the  City  of  Reading,  Reading  City  HaN,  815  Washington  Street.  Readmg.  Pem- 
sytvania  19601-3690. 


Pervisylvania 


Richmond  (Towrv 
ship)  Berks  Coun- 
ty. 


Maklen  Creek 
Unnamed  Tributary  to  Wil- 
k>w  Creek. 


Approximately   1,450  feet  upstream  of 
Poplar  Street. 

Approximately  0.44  mite  downstream  of 

State  Route  1010. 

At  State  Route  143 

Approximately   1,500  feet  upstream  of 

North  Richmond  Road. 
Downstream  face  of  Vine  Street  bridge  ... 


ftene 


•474 


•404 

•327 
•376 

•304 


Maps  availabte  for  inspectxxi  at  the  Rictimond  Township  Buiking,  Off  Route  222  at  Route  662,  Moseiem  Springs,  Pennsylvania 
Send  comments  to  Mr.  Gary  Angstadt,  Ctiairman  of  the  Township  of  RKhmond  Board  of  Supervisors,  P.O.  Box  474,  Fleetwood,  Pennsylvania 
19522. 


Pennsylvania 

Wometsdorf  (Bor- 

Tulpehocken Creek 

Approximately  150  feel  downstream  of 

None 

•359 

ough)  Berks 

U.S.  422  bridge. 

, 

County.     .,       . 

Approximately   1,250  feet  upstream  of 
U.S.  422  bridge. 

None 

•361 

Maps  availat)te  for  inspectkxi  at  the  Womelsdorl  Borough  Hall,  101  West  High  Street,  Womelsdorl,  Pennsylvania. 

Send  comments  to  Mr.  Vincent  Balistrieri,  President  of  the  Womeisdorf  Borough  Council,  101  West  High  Street,  Womelsdort,  Perwttyfvania° 
19567. 


Pennsylvania 

Woodward  (Towrv 

West  Brancfi  Susque- 

Approximateiy   l    mite   downstream   ot 

•563 

•564 

ship)  Qinton 

hanna  River. 

Woodward  Avenue. 

■  4         '•         ■ 

County. 

.      ■  -        - 

Approximately    800    feet    upstream    of 

•578 

•579 

.;.■'■- 

CONRAIL 

•.                   ■■        ■     • 

Reeds  Run 

At  confkjence  with  West  Branch  Susque- 
hanna River. 

•564 

•566 

■"•■.'■ 

Approximately    950    feet    upstream    of 

•565 

•566 

-    ■ 

' 

Church  Street 

-rf 

Queens  Rup 

At  confluence  with  West  Branch  Susque- 
hanna River. 

•575 

•576 

■  ' 

•  .      . 

Approximately    500    feet    upstream    of 

•675 

•576 

FarransviUe  Road. 

Maps  availabte  for  inspectkxi  at  the  WoocAward  Township  BuiMing,  101  RiverskJe  Terrace,  Lock  Haven,  Pennsylvania 
Send  comments  to  Mr.  Charles  C.  Rine,  Jr.,  Chairman  of  the  Woodward  Township  Board  of  Supervisors,  101  Riverskie  Tenace,  Lock  Haven, 
Pennsylvania  17745-9608. 


WiscqpsHi 


West  Bend  (City) 
Washington 
County.  . 


>* 


Silver  Creek 


•927 
None 

•960 


Downstream  side  of  West  Washington 
Street  culvert 

Upstream  side  of  Silverbrook  Drive  

Approximately  900  feet  upstream  of  U.S. 

Highway  45. 
Approximately  200  feet  downstream  of 

Valtey  Avenue. 
Approximately    450    feet    upstream    of 
ShepheixJs  Drive. 

Maps  availabte  for  inspectkxi  at  the  West  Bend  City  Hall,  1115  South  Main  Street  West  Bend,  Wisconsin. 

Send  conments  to  The  Honorabte  Mnhael  MiHer,  Mayor  of  the  City  of  West  Bend,  1 1 15  South  Main  Street  West  Bend,  Wisconsin  53095- 
4658. 


Sivertxook  Creek 


Washington  Creek 


Approximately  52  feet  downstream  of 
City  Park  Drive. 


•900 


•933 


*AQQ 


•932 


"928 
•955 

•981 

•1.002 


-^ 
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(Catakg  of  Federal  Domestic  Assistance  No. 
83.100.  "Flood  Insurance") 

Dated:  December  10. 1996. 
Craig  S.  Wiago, 

Deputy  Associate  Duector.  Mitigation 
Directorate. 
IFR  Doc.  96-32265  Filed  12-18-96;  8:45  am) 

■UJN6C0M  tnt-04-P 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  73 

[MM  DodMt  Nos.  91-221  and  87-8:  FCC 
9«-«381 

Local  Television  Ownership  Rules 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Proposed  rule. 

summary:  In  this  Second  Further  NPRM. 
the  Commission  makes  several  tentative 
conclusions  and  proposals  concerning 
the  modification  of  the  local  television 
ownership  rule  and  the  radio-television 
cross-ownership  rule.  Specifically,  we 
invite  comment  on  our  tentative 
conclusion  to  modify  the  local 
television  ownership  rule  to  a  generally 
less  restrictive  Designated  Market  Area 
('*I^fA")  and  Grade  A  signal  contour 
standard  and  on  a  number  of  specific 
waiver  standards  for  the  local  television 
ownership  rule.  We  also  seek  comment 
as  we  reexamine  the  radio-television 
cross-ownership  rule  in  light  of  changes 
to  the  radio-television  cross-ownership 
waiver  policy  and  local  radio  ownership 
rules  contemplated  by  the 
Telecommunications  Act  of  1996  ("1996 
Act").  In  addition,  the  Commission 
tentatively  concludes  that  it  will 
establish  the  adoption  date  of  this 
Second  Further  NPRM  (i.e.,  November  5, 
1996)  as  the  grandfathering  date  for 
television  local  marketing  agreements 
("LMAs")  in  the  event  television  LMAs 
are  considered  attributable  under  our 
ownership  rules.  The  purpose  of  this 
Second  Further  Notice  of  Proposed 
Rulemaking  is  to  invite  additional 
comments  on  our  local  television 
ownership  rule,  radio-television  cross- 
ownership  rule,  and  the  treatment  of 
existing  television  LMAs  in  light  of  the 
enactment  of  the  1996  Act. 
DATES:  Comments  are  due  by  February 
7, 1997,  and  reply  comments  are  due  by 
March  7. 1997. 

ADDRESSES:  Federal  Communications 
Commission,  1919  M  Street.  N.W.. 
Washington,  D.C.  20554. 
f  OR  FURTHER  INFORMATION  CONTACT: 
Alan  Baughcum  (202)  418-2170  or  Kim 


Matthews  (202)  418-2130  of  the  Policy 
and  Rules  Division,  Mass  Media  Bureau. 
8UPPt.EMENTARY  INFORMATION:  This  is  a 
summary  of  the  Commission's  Second 
Further  Notice  of  Proposed  Rule  Making 
in  MM  Docket  Nos.  91-222  and  87-8, 
adopted  November  5. 1996,  and  released 
November  7. 1996.  The  full  text  of  this 
Commission  decision  is  available  for 
inspection  and  copying  during  normal 
business  hours  in  the  FCC  Dockets 
Branch  (Room  239),  1919  M  Street,  N.W. 
Washington,  D.C.  20554.  The  complete 
text  of  this  decision  may  also  be 
purchased  from  the  Commission's  copy  . 
contractor,  International  Transcription 
Service8,'(202)  857-3800,  2100  M  Street, 
N.W..  Suite  140,  Washington,  DC  20037. 

Sjmopsis  of  SecMid  Further  Notice  of 
Proposed  Rulemaking 

I.  Background  *         • 

1.  Last  year,  the  Commission  adopted 
a  broad-ranging  Further  Notice  of 
Proposed  Rule  Making  in  this  docket 
(hereinafter  TV  Ownership  Further 
NPRM).  In  that  item,  the  Commission 
proposed  changes  or  revisions  to  the 
national  television  ownership  rule,  the 
local  television  ownership  rule,  and  the 
radio-television  cross-ownership  rule.  In 
addition,  the  Conunission  requested 
comment  as  to  whether  certain 
broadcast  television  local  marketing 
agreements  ("LMAs")  should  be 
considered  to  be  an  attributable  interest 
in  a  manner  similar  to  radio  LMAs. 

2.  On  February  8. 1996.  the 
Telecommunications  Act  of  1996  (the 
"1996  Act")  was  signed  into  law. 
Section  202  of  the  1996  Act  directs  the 
Commission  to  undertake  significant 
and  far-reaching  revisions  to  its 
broadcast  media  ownership  rules,  some 
of  which — like  the  relaxation  of  the 
national  television  ownership  limit — 
were  proposed  in  the  TV  Ownership 
Further  NPRM.  Section  202  also 
requires  us  to  review  other  aspects  of 
our  local  ownership  rules  which  were 
also  the  subiect  of  the  TV  Ownership 
Further  NPRM.  In  particular,  Section 
202  requires  the  Commission  to  do  the 
following:  (1)  to  conduct  a  rulemaking 
proceeding  concerning  the  retention, 
modification  or  elimination  of  the 
television  duopoly  rule;  and  (2)  to 
ektend  the  Top  25  market/30 
independent  voices  one-to-a-market 
waiver  policy  to  the  Top  50  markets, 
"consistent  with  the  public  interest, 
convenience,  and  necessity." 
Additionally,  both  the  Act  and  its 
legislative  history  contain  statements 
regarding  the  appropriate  treatment  of 
existing  television  local  marketing 
agreements  ("LMAs")  under  our 
ownership  rules.  Because  oiu'  previotis 


request  for  comments  occurred  before 
the  enactment  of  the  1996  Act.  we 
believe  inviting  additional  comments 
pertaining  to  the  duopoly  rule,  the 
radio-television  cross-ownership  rule, 
and  the  treatment  of  existing  television 
LMAs  is  appropriate. 

3.  We  confine  this  Second  Further 
NPRM  to  issues  related  to  our  local 
television  ownership  rule  (the  duopoly 
rule),  the  one-to-a-m£uket  rule,  and  LMA 
grandfathering  issues.  Issues  relating  to 
the  national  television  ownership  limit, 
which  was  specifically  modified  by  the 
1996  Act,  were  addressed  in  a 
previously  released  Order  implementing 
these  modifications  (See  Order,  FCC  96- 
991,  61  PR  10691  (March  15. 1996)  and 
are  also  discussed  in  a  separate  NPRM 
adopted  contemporaneously  with  this 
Second  Further  NPRM.  In  addition, 
issues  related  to  the  broadcast 
attribution  rules  are  the  subject  of  a 
Further  NPRM  in  our  attribution 
proceeding  that  is  also  being  adopted 
today. 

4.  In  the  sections  that  follow,  we 
invite  comment  on  several  discrete 
issues  prompted  by  the  1996  Act.  We 
also  take  this  opportimity  to  solicit 
further  comment  in  light  of  our  review 
of  comments  filed  in  this  proceeding  to 
date.  Specifically,  we  invite  comment 
on  our  tentative  conclusion  to  modify 
the  local  television  ownership  rule  to  a 
generally  less  restrictive  Designated 
Market  Area  ("DMA")  and  Grade  A 
signal  contour  standard  and  on  a 
niunber  of  specific  waiver  standards  for 
the  local  television  ownership  rule.  We 
also  seek  comment  as  we  reexamine  the 
radio-television  cross-ownership  rule  in 
light  of  the  1996  Act.  Finally,  we  seek 
comment  on  how,  if  we  decide  to  make 
television  local  marketing  agreements 
("LMAs")  attributable  for  ownership 
purposes,  existing  LMAs  should  be 
treated  under  the  Act  and  the  new  rules. 

II.  The  Local  Television  Ownership 
Rale 

A.  Back^und 

5.  Oiu-  local  television  ownership  rule 
presently  prohibits  common  ov^nership 
of  two  television  stations  whose  Grade 
B  signal  contours  overlaps  The  TV 
Ownership  Further  NPRM  set  out  a 
comprehensive  analytical  framework  for 
reviewing  this  rule  in  light  of  three 
principal  goals.  First,  we  seek  through 
our  local  television  ownership  rule  to 
promote  diversity,  particularly  program 
and  viewpoint  diversity.  Second,  we 
intend  to  foster  the  competitive 
operation  of  broadcast  television 
stations'  program  distribution  and 
advertising  markets.  Finally,  we  seek  to 
promote  greater  certainty  by  adopting 
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generally  applicable  rules.  We  also 
recognize  that  the  1996  Act  and 
additional  Commission  proceedings 
may  have  a  ciunulative  eSect  on  the 
ability  of  small  stations  or  stations 
owned  by  minorities  and  women  to 
compete  effectively  in  this  new 
environment.  We  seek  comment  on 
what  aggregate  effect  these  proposed 
rules  may  have  on  small  stations,  or 
stations  owned  by  minorities  and 
women. 

B.  Geographic  Scope  of  the  Rule 

B.The  TV  Ownership  Further  NPRM 
proposed  to  narrow  the  geographic 
scope  of  the  duopoly  rule  by  prohibiting 
station  overlaps  on  the  basis  of  Grade  A 
contours  (with  a  radius  of 
approximately  30-45  miles)  rather  than 
Grade  B  contours  (with  a  radius  of 
approximately  50-70  miles).  We  also 
sought  comment  on  whether  Nielsen's 
DN1\  was  a  better  measure  of  a  local 
television  market  than  Grade  B  signal 
contours.  While  some  commenters 
opposed  any  change  of  the  local 
ownership  rule  at  all,  most  advocated  a 
relaxation  of  the  nile,  with  many 
supporting  some  form  of  the  proposed 
Grade  A  test. 

7:  We  continue  to  question  whether 
the  Grade  B  contoiu-  best  reflects  the 
maricet  in  which  a  television  station 
operates  for  purposes  of  our  local 
ownership  rule.  The  TV  Ownership 
Further  NPRM  indicated  that  the  area 
within  the  Grade  B  contour  does  not 
necessarily  reflect  the  station's  "core 
market."  (i.e.,  the  viewers  the  station  is 
trying  to  reach).  It  further  pointed  to  a 
number  of  benefits,  including 
economies  of  scale,  that  could  be  gained 
by  relaxing  the  rule.  Various  parties 
have  commented  that  the  Grade  B 
contour  test  should  be  relaxed  because 
stations  with  overlapping  Grade  B 
contours  are  generally  imlikely  to  have 
enough  viewers  in'common  to  raise 
competition  or  diversity  concerns  if  the 
stations  were  jointly  owned. 
Conunenters  also  pointed  to  the  greater 
number  of  alternatives  now  afforded 
many  viewers  with  cable  and  other 
multichannel  video  program  services. 

8.  While  we  believe  the  Grade  B  test 
may  be  overly  restrictive,  we  are 
concerned  that  the  Grade  A  contoiu' 
alone  may  not  be  the  appropriate 
measure  to  adopt  in  its  place.  We 
recognize  that  in  the  TV  Ownership 
Further  NPRM,  we  indicated  that  the 
record  at  the  time  supported  moving  to 
a  Grade  A  approach.  Upon  further 
consideration  of  these  issues. and  of  the 
comments  submitted  in  response  to  the 
TV  Ownership  Further  NPRM,  however, 
we  beheve  a  combination  of  the  DMA 
and  Grade  A  signal  contours  may  be  a 


more  appropriate  measure  of  the 
geographic  scope  of  the  local  television 
ownership  rule. 

9.  Our  tentative  conclusion  is  that  the 
local  television  ownership  rule  should 
permit  common  ownership  of  television 
stations  in  different  DMAs  so  long  as 
their  Grade  A  signal  contours  do  not 
overlap.  In  this  section,  we  set  forth  the 
reasons  as  to  why  this  approach  may 
more  accurately  reflect  a  television 
station's  geographic  market  and  may 
further  our  diversity  and  competition 
goals.  We  invite  parties  to  comment  on 
this  tentative  conclusion  and  how  it 
might  be  superior  or  inferior  to  a 
standard  that  is  based  solely  on  signal 
contoius  or  one  that  is  based  solely  on 
DMAs. 

10.  The  Relevance  of  DMAs.  The 
record  indicates  that  the  DMA  provides, 
as  a  general  matter,  a  reasonable  proxy 
of  a  television  station's  geographic 
market.  The  Commission  has  previously 
noted  that  the  benefit  of  the  DMA 
definition  is  that  it  attempts  to  capture 
the  actual  television  viewership  patterns 
and  each  county  is  assigned  to  a  imique 
television  market,  unlike  the  Grade  A 
and  B  contour  standards  which  ignore 
the  carriage  of  broadcast  signals  over 
cable  systems.  Thus,  DMAs  are  designed 
to  reflect  actual  household  viewing 
patterns  and  advertising  markets — 
critical  ingredients  for  determining  a 
station's  geographic  market,  both  for 
competition  and  diversity  purposes.  In 
addition,  the  Coimnission  traditionally 
has  employed  a  similar  geographic 
measure  to  the  DMA  in  other  rules.  That 
geographic  measure  is  the  Area  of 
Dominant  Influence  ("ADI"),  used  by 
the  Arbitron  Company  to  define  a 
television  station's  geographic  market 
according  to  audience  viewing  patterns. 

11.  We  thus  invite  parties  to  comment 
further  upon  whether  the  DMA  provides 
a  reasonable,  general  approximation  of  a 
television  station's  geographic  market, 
and  whether  the  DMA  is  an  appropriate 
basis  for  application  of  our  local 
ownership  rules.  Furthermore,  we  seek 
comment  on  the  consistency  of  DMA 
classifications  firom  year  to  year.  We 
recognize  that  some  degree  of  change  in 
these  classifications  is  inevitable  as 
viewing  patterns  shift,  but  ask  parties  to 
address  whether  these  changes  are  so 
frequent  or  of  such  significance  that 
they  would  undermine  our  goal  of 
crafting  an  ownership  rule  that  provides 
certainty  and  consistency  in  its 
application.  We  also  seek  comment  on 
the  basis  upon  which  changes  in  DMA 
boundaries  are  made,  and  on  whether 
boundaries  are  changed  at  the  request  of 
local  broadcast  television  stations. 

12.  Supplementing  the  DMA  Test  with 
a  Grade  A  Contour  Standard.  While  it 


is  our  present  view  that  I^4As  may  be 
better  than  either  Grade  B  or  Grade  A 
signal  contours  as  measures  of  the 
maricet,  we  also  tentatively  conclude 
that  we  should  supplement  our 
proposed  DMA-based  rule  with  a  Grade 
A  contour  criterion.  There  are  at  least 
two  reasons  why  we  would  include  both 
the  DMA  and  Grade  A  signal  contouis 
in  the  local  television  ownership  rule. 
First,  because  the  DMA  is  based  on  the 
preponderance,  not  necessarily  the 
majority,  of  audience  viewing,  broadcast 
television  stations  in  neighboring  DMAs 
may  in  fact  be  such  significant 
competitors  that  joint  ownership  should 
not  be  allowed.  Broadcast  television 
stations  with  overlapping  Grade  A 
signal  contours,  whether  in  the  same     ' 
DMA  or  not,  may  compete  for  viewers 
and  advertising  dollars.  Second,  the 
common  ownership  of  two  Iwoadcast 
stations  in  different  DMAs  with 
overlapping  Grade  A  signal  contours 
may  reduce  voice  and  program  diversity 
available  to  the  viewers  in  the  overlap 
area.  Thus,  we  beUeve  that  a 
supplemental  Grade  A  overlap  criterion 
will  serve  to  forestall  potentially  anti- 
competitive and  diversity-reducing 
mergers  in  the  broadcast  television 
industry. 

13.  Total  viewing  for  a  particular 
broadcast  television  station  may  include 
viewing  in  counties  both  within  and 
outside  the  station's  DMA.  Nielsen  in 
fact  examines  all  such  viewing 
attributed  to  stations  in  counties  in  and 
outside  the  station's  DMA  and  reports 
this  viewing  data  under  the  heading 
"Station  Totals."  The  fact  that  there  is 
viewing  outside  the  DMA  suggests  that, 
at  least  in  some  instances,  stations  in 
neighboring  DMAs  may  compete  for 
some  of  the  same  audience,  fhis  may 
especially  be  the  case  in  the  eastern  U.S. 
where  counties  and  DMAs  tend  to  be 
smaller  than  west  of  the  Mississippi 
River.  In  these  areas  it  may  be  that 
significant  portions  of  an  individual 
station's  audience  reside  in  adjacent 
DMAs,  particularly  for  stations  located 
near  DMA  boimdaries.  We  seek 
comment  on  whether  our  composite 
DMA/Grade  A  rule  will  adequately 
address  these  concerns. 

14.  The  Commission  recognizes  that 
actual  viewing  patterns  may  not  be 
limited  to  instances  where  stations  in 
different  DMAs  find  their  Grade  A 
signal  contours  overlapping.  We  believe, 
however,  that  the  areas  in  which  such 
Grade  A  signal  contours  overlap  are 
likely  to  be  among  those  where  the 
competitive  and  diversity  concerns 
raised  by  common  ownership  of  the  two 
stations  would  be  greatest.  "This  is 
because  the  Grade  A  contour  represents 
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the  core  over-the-air  market.  We  seek 
comment  on  this  belief. 

15.  A  further  reason  we  tentatively 
conclude  that  a  composite  OMA/Grade 
A  rule  is  advisable  is  because  the  DMA 
designation  relies  on  ratings  in  both 
cable  and  non-cable  households  in 
describing  the  geographic  reach  and 
extent  of  television  markets.  We  note, 
however,  that  slightly  more  than  one- 
third  of  television  viewers  do  not 
subscribe  to  cable.  Thus,  rehance  on  a 
DMA  market  definition  may  conceal  the 
extent  to  which  viewers  that  rely  on 
free-over-the-air  television  might  be 
harmed  from  a  diversity  perspective  if 
the  duopoly  rule  takes  no  independent 
account  of  the  extent  to  which  two 
stations  serve  the  same  viewers  solely 
on  an  "over-the-air"  basis. 

16.  We  ask  for  comment  on  whether 
there  are  any  other  such  issues  raised  by 
reliance  on  DMA  market  designations 
which  the  Commission  should  consider. 
To  the  extent  that  such  problems  exist 
and  are  significant,  will  adding  a  Grade 
A  component  to  the  rule  remedy  them 
and  thereby  ease  our  compeMon  and 
diversity  concerns? 

17.  Lai;ge  DMAs  and  Counties.  We 
beUeve  that  a  DMA/Grade  A  approach 
will  generally  be  less  restrictive  than  the 
current  Grade  B  signal  contour  test. 
There  may  be  some  sitiiations.  however, 
where  this  is  not  the  case,  particularly 
in  some  geographically  large  DMAs  west 
of  the  Mississippi  River.  In  these 
situations,  the  DMA  may  be  large 
enough  so  that  two  stations  coidd  be 
situated  in  the  DMA  yet  not  have 
overlapping  Grade  B  contours:  common 
ownership  of  the  two  stations  would  be 
permitted  under  the  existing  rule  but 
not  imder  the  DMA/Grade  A  approach. 
We  note,  however,  that  a  preliminary 
review  of  station  locations  and  Nielsen 
DMAs  suggests  that  there  are  ciurently 
few  stations  within  the  same  DMA  that 
could  be  commonly  owned  under  the 
existing  Grade  B  signal  contour  standard 
that  are  not  already  jointly  owned.  We 
invite  conunent  on  whether  parties 
agree  with  this  assessment,  and 
whether,  as  a  practical  matter,  the  issue 
is  essentially  mooted  by  our  proposal  to 
grandfather  these  existing  arrangements. 
In  the  event  this  is  not  the  case,  we 
invite  comment  as  to  how  we  should 
address  this  issue  in  defining  the  local 
geographic  market  and  implementing 
the  television  duopoly  rule.  One 
alternative  would  be  to  adopt  a  two- 
tiered  rule  under  which  we  would 
permit  common  ownership  both  in 
cases  where  there  is  no  DMA/Grade  A 
overlap  and  in  situations  where  there  is 
no  Grade  B  overlap.  Such  a  rule  would 
be  no  more  restrictive  than  our  ciurent 
regulation  and  would  not  disrupt 


current  ownership  patterns.  We  seek 
comment  on  this  approadi. 

18.  A  related  issue  concerns  the 
possibihty  that  certain  western  counties 
are  sufficiently  large,  measured  by  area, 
that  popidations  in  cities  or  towns  at 
opposite  ends  of  the  same  county  watch 
stations  in  different  DMAs.  Nielsen's 
methodology  for  assigning  counties    "  ' 
would  nonetheless  award  the  county 
based  on  the  preponderance  of  overall 
viewing  in  the  county.  This  could, 
potentially,  lead  to  a  situation  in  which 
Nielsen  assigns  a  significant  portion  of 
the  viewing  population  of  that  county, 
say  residents  of  town  A,  to  a  DMA  with 
stations  that  are  not  viewed  by  those 
television  households.  Such  assignment 
might  occur  because  Nielsen  reUes  on 
the  preponderance  of  cable  and  non- 
cable  viewers  in  both  town  A  and  the 
larger  town  B  at  the  opposite  end  of  the 
county.  As  a  result,  under  a  DMA-based 
duopoly  rule,  stations  licensed  to  towns 
A  and  B  could  not  be  commonly  owned 
even  if  their  Grade  B  contours  do  not 
overlap  and  they  act\ially  serve  entirely 
different  markets.  Our  preliminary 
analysis,  however,  indicates  that  the 
number  of  instances  in  which  this  might 
occur  may  be  small.  Indeed,  we  note 
that  Nielsen  has,  in  certain  instances, 
spUt  coimties  among  different  DMAs 
based  on  the  disparate  viewing  habits  of 
residents  in  various  locations  in  the 
county.  We  seek  comment  on  whether 
this  assessment  is  accurate.  What  would 
be  the  appropriate  response  in  the  event 
the  record  shows  that  this  issue  in  fact 
presents  a  significant  problem?    ' 

19.  Grandfathering.  As  noted, 
recognizing  that  our  proposal  could 
disrupt  existing  ownership 
arrangements  involving  stations  in  the 
same  DMA  with  no  Grade  B  overlaps, 
we  seek  comment  on  whether  we 
should,  if  we  adopt  a  DMA/Grade  A 
rule,  grandfather  existing  joint 
ownership  combinations  that  craiform 
to  our  current  Grade  B  test.  We  also  seek 
comment  on  whether  the  grandfathered 
status  we  propose  for  existing  ]oint 
ownership  combinations  in  the  same 
DMA  should  cease  at  th^time  an 
applicant  seeks  to  assign  or  transfer  a 
grandfathered  station,  or  whether  we 
^ould  allow  the  grandfathered  status  to 
be  transferred  to  a  new  owner.  In  the 
event  we  were  to  grandfather  these 
combinations,  the  apparently  more 
restrictive  aspects  of  a  DMA/Grade  A 
duopoly  approach  would  appear  to  have 
little  effect  on  existing  broadcasters, 
while  the  relaxation  of  the  duopoly 
standard  inherent  in  the  change  from  a 
Grade  B  to  a  DMA/Grade  A  criterion 
would  afford  broadcasters  significant 
opportunities  to  obtain  the  efficiencies 
which  common  ownership  may  offer. 


We  tmtatively  conclude  that,  overall, 

our  DMA/Grade  A  rule  will  make  the 
local  television  rxile  less  restrictive 
without  harming  our  competition  and 
diversity  goals. 

C.  Exceptions  and  Waivers  to  the  DMA/ 
Grade  A  Approach 

20.  The  TV  Ownership  Further  NPRM 
invited  comment  cm  whether,  in  at  least 
some  sitiiations,  we  should  allow  a 
company  to  acquire  stations  within  the 
same  geographic  market.  We  asked 
parties  to  address  a  number  of  possible 
exceptions  to  a  "one  station"  local 
ownership  rule,  such  as  (1)  permitting 
combinations  of  two  UHF  stations 
located  in  the  same  market  or  permitting 
combinations  of  one  UHF  station  and 
one  VHP  station  located  in  the  same 
market,  and  (2)  permitting  such 
combinations  only  if  a  certain  niunber 
of  independently-owned  broadcast 
television  stations  remain  after  the 
transaction.  We  also  sought  comment  on 
the  criteria  to  be  used  in  a  case-by-case 
waiver  approach.  In  response,  a  number 
of  parties  opposed  any  relaxation  of  our 
current  niles,  while  other  commenters 
urged  us  to  modify  our  rules  to  permit 
same-market  combinations  in  certain 
circumstances. 

21.  We  invite  parties  to  update  the 
record  on  the  general  issue  of  whether 
we  should  permit  television  duopolies 
in  certain  circumstances  by  rule  or 
waiver.  We  also  seek  additional 
conunent  on  a  specific  exception  and  on 
specific  waiver  criteria  for  the  local 
station  ownership  rule. 

22.  In  addition,  we  seek  further 
evidence  regarding  the  relationship 
between  ownership  and  diversity. 
Greater  ownership  concentration 
traditionally  has  been  thought  to  reduce 
diversity.  We  seek  comment,  analysis 
and  evidence  on  whether  it  reduces 
viewpoint  and  program  diversity.  For 
example,  would  a  single  owner  of  two 
stations  be  less  Ukely  to  present  diverse 
opinions,  and  less  likely  to  serve  diverse 
audiences,  than  would  two  unaffiUated 
owners?  Conversely,  would  an  owner  of 
two  stations  in  a  market  be  more  likely 
to  coimterprogram  and  thereby  serve  die 
interests  and  views  of  more  viewers? 
With  respect  to  these  questions,  what 
can  we  learn  from  the  waivers  of  local 
television  ownership  rules  that  we  have 
already  granted?  Have  they  led  to  a 
decrease  or  an  increase  in  programming 
or  viewpoint  diversity?  Similwly,  takang 
account  of  the  important  differences 
between  television  and  radio,  what  can 
we  learn  from  "radio  duopoUes,"  which 
have  been  permissible  since  1992? 
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1 .  Exceptions  ,  -  ■  '  *  ■  '  ■ 

a.  Distinguishing  Between  UHF  and 
VHF  Stations 

?3.  In  response  to  the  TV  Ownership 
Further  NPRM,  several  parties  raised  a 
threshold  issue  in  arguing  that  local 
television  station  combinations 
involving  UHF  stations  should  receive 
more  favorable  treatment  than  those 
involving  VHF  stations.  We  invite 
parties  to  comment  on  the  extent  to 
which  we  should  explicitly  distinguish 
between  UHF  and  VHF  stations  in 
determining  whether  to  allow  common 
ownership  of  stations  in  the  same 
market.  In  particular,  should  we  treat 
the  common  ownership  of  UHF  stations 
in  the  same  DMA  or  even  in  the  same 
city  more  favorably  than  that  of  non- 
UHF  stations?  As  several  parties  noted, 
some  UHF  stations  are  major  network 
affiliates  with  large  market  shares,  but 
many  are  not.  These  parties  therefore 
raise  a  question  as  to  the  continuing 
vaUdity  of  the  need  for  differential 
treatment  of  UHFs. 

b.  Satellite  Stations 

^4.  Television  satellite  stations  are 
authorized  under  Part  73  of  the 
Commission's  Rules  to  reti-ansmit  all  or 
part  of  the  programming  of  a  parent 
station.  The  two  stations  are  ordinarily 
commonly  owned.  Satellite  stations  are 
generally  exempt  from  our  broadcast 
ownership  restrictions.  An  application 
for  television  satellite  status  will  be 
presumed  to  be  in  the  pubUc  interest  if 
the  applicant  meets  three  criteria:  (1) 
there  is  no  City  Grade  overlap  between 
the  parent  and  the  satelUte;  (2)  the 
proposed  satellite  would  provide 
service  to  an  imderserved  area;  and  (3) 
no  alternative  operator  is  ready  and  able 
to  construct  or  to  purchase  and  operate 
the  sateUite  as  a  full-service  station. 

25.  We  presently  see  no  reason  to  alter 
our  current  policy  exempting  satellite 
stations  from  our  local  ownership  rules. 
Our  sateUite  station  policy,  resting  in 
significant  part  on  the  satellite  station's 
questionable  financial  viability  as  a 
stand-alone  operation,  has  furthered  our 
ownership  pohcies  by  adding  additional 
voices  to  local  television  markets  where 
otherwise  no  additional  voices  might 
have  emerged.  The  criteria  we  utilize  to 
evaluate  requests  for  satellite  status — 
including  service  to  underserved  areas 
and  a  demonstrated  imwilUngness  by 
potential  buyers  to  operate  the  station 
on  a  stand-alone  basis — ensure  that 
satelUte  operations  are  consistent  with 
our  underlying  goals  of  promoting 
diversity  and  competition.  Under  these 
circumstances,  we  believe  that 
continued  exception  of  satelUte  stations 
£rom  the  local  ownership  rules  is 


appropriate.  We  invite  comment  on  this 
conclusion. 

2.  Waivers 

The  Commission  seeks  conunent  on  a 
nimiber  of  specific  waiver  criteria  for 
allowing  common  ownership  of  stations 
within  the  same  local  market. 

a.UHFAmF 

27.  We  have  discussed,  as  a  possible 
exception  to  the  local  television 
ownership  rule,  exempting  certain  UHF 
combinations  firom  the  application  of 
the  local  television  ownership  rule. 
Another  approach  toward  the  same«nd 
would  be  to  create  waiver  criteria  by 
which  the  Commission  might  waive  the 
application  of  the  rule  for  certain  UHF 
combinations.  Many  of  the  comments 
from  parties  on  possible  criteria  to  be 
used  in  permitting  common  ownership 
of  stations  within  the  same  local  market 
focussed  on  permitting  combinations 
involving  UHF  stations. 

28.  Given  these  comments,  we  request 
additional  comment  on  whether  we 
should  treat  UHF  station  combinations 
differently  from  VHF  combinations  with 
respect  to  local  ownership  and.  if  so, 
how.  Commenters  citing  disadvantages 
that  they  believe  UHF  stations  continue 
to  suffer  should  also  list  very  specific 
criteria  for  waiving  the  duopoly  rule 
that  would  correspond  to  those 
disadvantages,  e.g.,  small  audience 
share  or  limited  area  of  signal  coverage. 
We  ask  parties  to  comment  on  the  use 
of  such  criteria  in  granting  waivers  in 
light  of  our  competition  and  diversity 
goals.  In  addition,  while  the  1996  Act 
itself  is  silent  on  the  question,  the 
Conference  Report  to  the  Act  states  that 
"lilt  is  the  intention  of  the  conferees 
that,  if  the  Commission  revises  the 
multiple  ownership  rules,  it  shall 
permit  VHF- VHF  combinations  only  in 
compelling  circimistances."  Thus,  we 
seek  conunent  on  whether  there  are 
particular  locations  (such  as  Alaska  or 
Hawaii)  where  there  are  such 
compelUng  circumstances  that  the 
Commission  might  allow  some  VHF/ 
VHF  combinations  for  reasons 
analogous  to  those  cited  in  support  of 
UHF  combinations.  Commenters 
supporting  this  view  should  describe 
the  nature  of  the  showing  that  should  be 
required  and  the  effect  of  any  such 
waivers  on  diversity  and  competition  in 
these  markets. 

b.  Failed  Station 

29.  We  invite  comment  chi  whether,  if 
an  appUcant  can  show  that  it  is  the  only 
viable  suitor  for  a  felled  station,  the 
Commission  should  grant  the 
application  regardless  of  contour 
overlap  or  DMA  designations.  A 


"foiled"  Intjadcast  station  for  purposes 
of  our  one-to-a-market  rule  waiver 
standard  is  a  station  that  has  not  been 
operated  for  a  substantial  period  of  time, 
e.g.,  four  months,  or  that  is  involved  in 
buikruptcy  proceedings.  We  ask 
whether  this  failed  station  standard 
would  be  appropriate  in  evaluating  a 
potential  duopoly  appUcation.  We 
invite  comment  on  whether  it  is 
preferable  to  have  two  operating  stations 
with  a  single  owner  than  to  have  one 
operating  and  one  dark  station.  The 
Commission  also  invites  comment  on 
whether  any  such  standard  should  be 
relatively  strict  or  generous.  For 
example,  should  only  failed  stations 
qualify,  or  should  we  consider  failing 
stations  as  well?  If  so,  what  is  the 
appropriate  definition  of  a  flailing 
station?  Should  appUcants  be  required 
to  demonstrate  that  they  are  the  only 
qualified  and  viable  purchaser  for  the 
failed  stations?  We  seek  comment  on 
whether  this  standard  is  appropriate,  on 
how  a  demonstration  that  a  station  has 
"failed"  or  is  failing  might  be 
accorhplished. 

c.  Vacant  and  New  Channel  Allotments 

30.  In  OUT  recent  Sixth  Further  Notice 
of  Proposed  Rule  Making  [''Sixth 
FNPRM"),  61  FR  43209  (August  21, 
1996)  in  the  DTV  proceeding,  we 
proposed  to  delete  all  vacant  TV 
allotments  in  order  to  provide  existing 
television  stations  with  DTV  allotments 
with  comparable  coverage.  In  the  Sixth 
FNPRM,  however,  we  indicated  that  "in 
some  communities — mainly  rural 
areas — unused  channels  may  remain 
even  after  all  existing  broadcasters 
receive  allotments." 

31.  We  invite  comment  on  whether 
we  should  entertain  a  waiver  request  to 
the  local  television  ownership  rule  to 
enable  a  local  broadcast  television 
licensee  to  apply  for  a  channel 
allotment  that  has  long  remained  vacant 
or  unused,  e.g.,  five  years.  We  believe 
that  it  may  not  be  in  the  public  interest 
to  have  allotted  broadcast  channels  lie 
fallow — particularly  in  markets  where  it 
might  be  possible  to  allow  additional 
NTSC  stations  to  come  on  the  air 
without  adversely  impacting  the 
proposed  DTV  allotment  table  and  the 
transition  to  digital  television.  Evidence 
that  an  allotment  has  remained  vacant 
for  five  years,  or  evidence  of  a  pattern 
of  failure  in  applications  for  that 
allotment,  may  suggest  that  the 
operation  of  another  television  station 
on  a  stand-alone  basis  in  the  commumty 
in  question  is  not  economically  viable. 
In  those  circumstances,  the  pubUc 
Interest  in  diversity  may  be  advanced  by 
permitting  an  existing  station  in  the 
market  to  acquire  the  station,  rather 
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than  allowing  the  channel  to  remain 
unused.  Similarly,  if  it  is  possible  to 
create  new  channel  allotments  in  a 
market  without  interfering  with  nearby 
channels  and  without  adversely 
impacting  the  proposed  new  EITV 
allotment  table,  we  seek  comment  on 
whether  the  Commission  should 
entertain  applications  by  an  inciimbent 
television  licensee  to  establish  a  iiew 
channel  in  a  market.  We  note  that  there 
currently  is  e  freeze  placed  on  new 
applications  as  the  result  of  oiu*  DTV 
proceeding.  We  anticipate  that,  in  the 
event  we  adopt  a  vacant  channel  waiver 
criterion,  it  would  not  apply  until  a 
DTV  table  of  allotments  is  finalized  in 
that  proceeding.  Advanced  Television 
Systems  and  their  Impact  Upon  the 
Existing  Television  Broadcast  Service. 
Sixth  FNPRM.  61  FR  43209  (August  21, 
1996).  We  seek  comment  on  this  issue, 
including  whether  there  may  be 
circumstances  where  it  would  be 
appropriate  to  consider  such  waiver 
requests  before  DTV  allotments  are 
finalized. 

32.  A  vacant  channel  waiver  criterion 
is  analogous  to  waivers  for  failed 
stations.  We  believe  that  granting 
waivers  for  failed  stations  and  vacant 
allotments  would  be  consistent  with  our 
objective  to  advance  diversity  and 
competition.  We  therefore  seek 
comment  on  whether  these  failed  and 
vacant  channel  waiver  proposals 
increase  the  amount  and  diversity  of 
programming  and  viewpoints  available 
in  the  market.  Similarly,  we  seek 
comment  on  a  possible  competitive  or 
economic  efficiency  rationale  for 
prohibiting  existing  broadcasters  frova 
expanding  their  capacity  into  unused 
broadcast  spectrum  that  no  other  person 
wants  to  use.  Specifically,  we  ask 
commenters  to  discuss  the  rationale  that 
unassigned  channels  might  need  to  be 
preserved  for  new  broadcasters  to 
accommodate  future  growth  in  demand 
for  local  television  broadcasting.  We 
soUcit  comment  on  these  observations 
and  especially  upon  the  feasibility  of 
this  proposal  given  the  proposed  new 
DTV  allotment  table. 

d.  Small  Market  Share/Minimum 
Number  of  Voices 

33.  In  addition,  the  Commission  seeks 
comment  on  whether  it  should  entertain 
waivers  to  allow  joint  ownership  of 
stations  that  (1)  have  very  small 
audience  or  advertising  market  shares 
and  (2)  are  located  in  a  very  large 
market  where  (3)  a  specified  minimum 
number  of  independently  owned  voices 
remain  post-merger.  The  purpose  of 
such  a  waiver  standard  would  be  to 
enhance  competition  in  the  local  market 
by  allowing  small  stations  to  share  costs 


and  thereby  compete  more  effectively.  It 
could  also  increase  the  availability  of 
programming  and,  perhaps,  program 
diversity  were  such  stations  to  use  their 
economic  savings  to  produce  new  and 
better-quality  programming  or  related 
enhancements.  Such  advantages  may  be 
particularly  helpful  to  small  and 
independent  UHF  stations. 

34.  Market  Share.  We  seek  comment 
as  to  the  size  of  market  shares  that 
would  be  sufficiently  low  to  meet  this 
standard.  We  also  seek  comment  on 
whether  a  small  market  share  waiver 
standard  would  tend  to  limit  the 
application  of  this  waiver  standard, 
either  absolutely  or  generally,  to  UHF 
stations  and  to  independent  stations  not 
affiliated  with  any  major  network.  In 
addition,  if  after  a  duopoly  waiver  is 
granted,  such  joint  ownership  results  in 
the  previously  struggling  stations 
developing  large  shares  of  the  viewing 
audience,  should  the  Commission 
terminate  the  waiver  for  joint  ownership 
in  the  event  the  owner  seeks  to  assign 
or  transfer  the  stations'  licenses? 

35.  Minimum  Number  of  Voices.  The 
TV  Ownership  Further  NPRM  discussed 
whether  waivers  would  be  appropriate 
where  a  sufficient  number  of 
independently  owned  broadcast 
television  voices  remained  in  the  market 
post-merger.  Several  parties  argued  for 
variations  on  similar  waiver  standards. 

36.  We  have  previously  sought 
comment  on  whether  a  minimum  of  six 
independently  owned  broadcast 
television  stations  in  an  ADI  is  an 
appropriate  standard  in  light  of  our 
competition  and  diversity  goals.  The 
Commission's  1995  TV  Ownership 
Further  NPRM  raised  numerous 
questions  about  the  extent  to  which 
other  video  and  non-video  products  and 
services  were  competitive  or  diversity 
substitutes  for  broadcast  television.  We 
noted  the  lack  of  imanimity  among  the 
p>arties  as  to  which  products  and 
services  are  substitutes  and  which  are 
not.  Given  the  many  changes  that  are 
taking  place  in  the  television  industry 
and  the  lack  of  consensus  in  the  record, 
we  ask  here  for  comment  on  whether  we 
should,  until  we  observe  further 
marketplace  developments,  focus  only 
on  broadcast  television  outlets  in 
counting  voices  for  this  proposed 
waiver.  Or,  for  example,  should  we  give 
consideration  to  cable  television  . 
systems  when  cable  has  a  very  high 
penetration  level  in  the  market?  If  so, 
how  should  a  cable  system  be  coimted 
for  these  purposes?  In  view  of  recent 
developments  regarding  DBS,  Open 
Video  Systems  (OVS),  and  on-line 
services,  we  also  seek  comment  on 
whether  and  how  these  services  should 
be  counted  as  voices.  For  a  given 


minimum  niunber  of  independently 
owned  broadcast  television  voices,  an 
approach  that  counted  only  broadcast 
television  voices  would  establish  a  more 
difficult  standard  for  station  owners  in 
most  markets  to  meet  as  compared  to  an 
approach  that  included  a  broader  array 
of  media  as  independent  voices.  Indeed, 
such  an  approach  might  limit  waivers 
under  this  criteria  to  only  the  very 
largest  markets.  However,  based  on 
experience  gained  from  granting  waivers 
in  these  circumstances,  we  could  then 
consider  relaxing  the  rule  further  as  part 
of  a  future  biennial  review  of  our 
ownership  rules. 

37.  Market  Size.  We  also  invite 
comment  on  whether,  if  we  adopt  a 
small  market  share  and  minimimi 
number  of  voices  waiver  policy,  we 
should  add  a  market  size  test.  In  other 
words,  we  might  Umit  waivers  based  on 
a  minimum  number  of  television  voices 
in  the  very  largest  markets.  We  invite 
comment  on  whether  the  largest  markets 
already  have  sufficiently  numerous 
competing  broadcast  television  outlets 
to  safeguard  our  competition  and 
diversity  concerns.  Or,  are  there  so  few 
such  large  markets  that  development  of 
a  waiver  criterion  is  not  an  efficient 
means  to  promote  diversity?  Parties  are 
also  asked  to  comment  on  the 
appropriate  minimum  number  of  voices 
under  such  an  approach.  For  example, 
should  this  standard  require  a  minimum 
number  of  independently-owned 
broadcast  television  stations  (including 
both  commercial  and  non-commercial 
stations)  licensed  to  communities  in  the 
DMA  after  the  proposed  transaction? 
The  Commission  seeks  comment  on 
alternative  standards,  and  whether 
waivers  based  on  these  criteria  should 
be  limited,  at  least  for  the  time  being,  to 
only  the  largest  markets. 

e.  Public  Interest  and  Unmet  Needs 

38.  Finally,  we  seek  comment  on  the 
drcimnstances  in  which  the  Commission 
should  grant  a  waiver  if  the  applicant 
demonstrates  that  the  pubUc  interest 
benefits  that  will  flow  from  a  waiver 
would  include  pubUc  interest 
programming  that  would  not  be 
provided  were  the  stations  owned 
separately.  The  Commission  has  on 
numerous  occasions  taken  into  account 
an  applicant's  programming 
enhancements  in  granting  f>ermanent 
and  temporary  waivers  of  the  television 
duopoly  rule  although  these  waivers 
typically  involved  only  limited  amounts 
of  contour  overlap  between  the  stations. 
We  also  seek  comment  on  how,  if  this 
waiver  criterion  were  adopted, 
programming  benefits  would  fit  into  our 
analysis  of  the  public  interest.  Should 
we  rely  only  on  types  of  pro^amming  ' 
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that  the  Commission  has  traditionally 
considered  "public  interest" 
programming,  such  as  children's 
educational  programming,  news,  public 
affairs  and  access  of  political  candidates 
to  the  airwaves?  Should  we  permit ' 
broadcasters  to  identify  additional  tjrpes 
of  programming  that  would  support  a 
waiver,  such  as  programming  that  serves 
the  needs  of  an  underserved  segment  of 
the  local  market  or  underprovided 
public  interest  programming?  Should 
we  follow  up  on  the  representations 
made  by  licensees  in  their  waiver 
requests?  Finally,  we  seek  comment  on 
whether  it  would  be  preferable  to 
consider  this  waiver  criterion,  if  at  all, 
only  in  conjimction  with  one  or  more  of 
the  other  criteria  discussed  above. 

3.  Waivers  Pending  the  Outcome  of  This 
Proceeding 

39.  There  has  been  an  increase  in 
broadcast  transactions  since  the  passage 
of  the  1996  Act,  with  a  number  of  these 
involving  requests  for  waiver  of  our 
ownership  rules.  Our  current  television 
duopoly  rule  will,  of  course,  remain  in 
place  pending  the  outcome  of  this 
proceeding,  but  we  take  this 
opportunity  to  provide  parties  guidance 
regarding  our  poUcy  in  waiving  the  rule 
during  this  interim  period.  We  hope  that 
doing  so  will  facilitate  planning  for 
these  transactions  as  well  as  staff 
processing  of  license  transfer  and 
assigiunent  applications.  .    ' 

40.  During  this  interim  period,  we 
v^U  generally  grant  waivers  of  the 
television  duopoly  rule,  conditioned* on 
coming  into  compliance  with  the 
requirements  ultimately  adopted  in  this 
proceeding  within  six  murths  of  its 
conclusion,  where  the  television 
stations  seeking  common  bwnership  are 
in  different  DMAs  with  no  overlapping 
Grade  A  signal  contours.  Commission 
staff  will  have  delegated  authority  to  act 
on  appUcafions  seeking  such  waivers  as 
long  as  the  applications  do  not  raise 
new  or  novel  issues.  We  have 
tentatively  concluded  that  the  record  in 
this  proceieding  supports  relaxat^n  of 
the  geographic  scope  of  the  duopoly 
rule  from  its  current  Grade  B  overlap 
standard  to  a  standard  based  on  DMAs 
supplemented  with  a  Grade  A  overlap 
criterion.  While  we  are  providing  an 
opportimity  for  comment  on  this 
tentative  conclusion,  we  do  not  beUeve 
granting  waivers  satisfying  the  proposed 
standard,  and  conditioning  them  on  the 
outcome  of  this  proceedii>g,  v<rill 
adversely  affect  our  competition  and 
diversity  goals  in  the  interim.  It  vtrill 
also  have  the  benefit  of  providing 
p>arties  some  flexibility  in  moving 
forward  on  merger  transactions  that  do 


not  comply  with  the  ciurent  duopoly 
rule. 

41.  We  will  be  disinclined  to  grant 
waiver  requests  not  falling  in  this 
category  (i.e.,  those  involving  stations  in 
the  same  DMA  or  with  overlapping 
Grade  A  signal  contours),  absent 
extraordinary  circumstances.  These 
types  of  waiver  requests  will  be  acted 
upon  by  the  full  Commission. 

m.  Radio-Tdevision  Cross-Ownership 
Rule 

42.  The  radio-television  cross- 
ownership  rule,  or  the  one-to-a-market 
rule,  generally  forbids  joint  ownership 
of  a  radio  and  a  television  station  in  the 
same  local  market.  The  rule  seeks  to 
promote  competition  as  well  as 
viewpoint  and  programming  diveraity  in 
broadcasting.  In  1989,  we  amended  the 
rule  to  permit,  on  a  waiver  basis,  radio- 
television  mergers  in  the  Top  25 
television  markets  if,  post-merger,  at 
least  30  independently  owned  broadcast 
voices  remained,  or  if  the  merger 
involved  a  failed  station  or  if  the  merger 
satisfied  a  group  of  five  other  criteria. 
Waivers  premised  on  the  first  two 
criteria — large  market  size  or  financial 
failure — were  presumed  to  be  in  the 
public  interest,  while  waivers  based  on 
the  "five  factors"  were  evaluated  based 
on  the  strength  of  the  applicant's 
individual  showings. 

43.  hi  the  TV  Ownership  Further 
NPRM,  we  proposed  to  eliminate  the 
cross-ownership  restriction  in  its 
entirety  or  replace  it  with  an  approach 
imder  which  cross-ovmiership  would  be 
permitted  where  a  minimum  niunber  of 
post-acquisition,  independently  owned 
broadcast  voices'remained  in  the 
relevant  market.  We  tentatively 
concluded  that  there  were  two 
alternative  approaches  towards 
modifying  the  one-to-a-market  rule.  If 
radio  stations  and  television  stations  do 
not  compete  in  the  same  local 
advertising,  program  delivery  or 
diversity  markets,  we  proposed  to 
eliminate  this  rule  entirely  and  rely  on 
our  local  ownership  rules  to  ensure 
competition  and  diversity  at  the  local 
level.  Under  the  local  radio  ovtmership 
rules  in  effect  at  that  time,  this  would 
have  permitted  entities  to  own  one  AM, 
one  F^,  and  one  television  station  in 
small  maiitets.  In  large  markets,  one 
entity  would  have  been  able  to  own  up 
to  2  AMs,  2  FMs,  and  1  television 
station.  If,  on  the  other  hand,  radio  and 
television  did  compete  in  some  or  all  of 
the  same  local  markets,  then  we 
proposed  to  modify  the  one-to-a-market 
rule  to  allow  radio-television 
combmations  (AM-TV,  FM-TV,  or  AM- 
FM-TV)  in  those  mailcets  that  have  a 
sufficient  number  of  remaining 


alternative  suppUers/outlets  as  to  ensure 
sufficient  diversity  and  competition. 
44.  Commenting  parties  responded 
with  a  variety  of  positions  ranging  from 
recommending  repeal  of  the  rule,  to 
relaxation  of  the  rule,  to  retention  of  the 
rule.  Since  those  comments  were 
received,  Congress  passed  the  1996  Act 
The  1996  Act  affects  our  radio- 
television  cross-ownership  rule  in  at 
least  two  ways.  First.  Section  202(d)  of 
that  Act  directs  the  Commission  to 
extend  oiu*  radio-television  cross- 
ovNmerahip  waiver  policy  to  the  Top  50 
rather  than  the  top  25  television  markets 
"*  *  *  consistent  with  the  pubUc 
interest,  convenience  and  necessity." 
Second,  the  1996  Act  significantly 
liberaUzed  the  local  radio  ownership 
rules.  Prior  to  the  1996  Act.  the  largest 
number  of  radio  stations  one  firm  could 
owrn  in  any  market  was  four — two  AM 
and  two  FM  stations.  As  modified  by 
the  1996  Act,  however,  our  rules  now 
allow  one  party  to  own  up  to  8 
commercial  radio  stations  in  radio 
markets  with  45  or  more  commercial 
radio  stations.  One  party  can  own  up  to  . 
7  commercial  radio  stations  in  radio 
markets  with  30-44  commercial  radio 
stations  and  as  many  as  6  commercial 
radio  stations  in  radio  markets  with  15- 

29  commercial  radio  stations.  For  radio 
markets  with  14  or  fewer  commercial 
radio  stations,  one  party  can  own  up  ta 
5  commercial  radio' stations  (provided^ 
that  no  party  may  own,  operate  or 
control  more  than  50%  of  the  stations  in 
the  market). 

45.  We  consider  the  recent  statutory 
changes  to  the  local  radio  ownership 
rules  to  be  significant  enough  U>  warrant 
further  comment  on  our  radio-television 
cross-ownership  rule  proposals  outlined 
in  -the  TV  Ownership  Further  NPRM. 
First,  can  the  rule  be  eUminated  based 
on  a  finding  that  radio  and  television 
stations  are  not  substitutes?  Second, 
even  if  we  eventually  consider 
television  and  radio  stations  substitutes,, 
can  the  rule  be  eliminated  because  the 
respective  radio  and  television 
ownership  rules  alone  can  be  relied 
upon  to  ensure  sufficient  diversity  and 
competition  in  the  local  market? 

46.  We  also  seek  to  update  the  record 
on  options  for  modifying,  but  not 
eliminating,  the  radio-television  cross 
ownership  rule.  Accordingly,  we  invite 
comment  on  whether  any  easing  of  the 
cross-ownnership  rule  should  take  the     • 
form  of  modifying  the  rule  itself  or 
modifying  our  presiunptive  waiver 
pohcy. 

47.  Consistent  with  Section  202(d)  of 
the  1996  Act,  we  propose,  at  a 
minimum,  to  extend  the  Top  25  market/ 

30  voice  waiver  policy  to  the  Top  50 
markets.  The  30  independently  owned 
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voices  test  has  proven  efiiactive  in 
safeguarding  our  diversity  and 
competition  objectives  in  the  Top  25 
maricets.  Our  experience  in  processing 
waiver  requests  oeyond  these  markets 
further  indicates  that  application  of  the 
30  independently  ovsrned  voices  test  to 
the  Top  50  markets  should  also  be 
sufficient  to  safeguard  diversity  and 
competition  in  markets  2&-50.  We 
consequently  tentatively  conclude  that 
extending  this  test  to  the  Top  50 
markets  would  be  consistent  with  the 
public  interest,  convenience  and 
necessity.  Thus,  an  applicant  would  be 
presumptively  entitled  to  a  waiver  to 
obtain  one  AM,  one  FM,  and  one 
television  station  in  a  Top  50  market  as 
long  as  30  independently  owned  voices 
remained  after  the  merger.  The  TV 
Ownership  Further  NPBM  made  a 
similar  proposal  and  most  parties  were 
in  apparent  agreement  with  at  least 
taking  this  step.  We  regard  this  as  a 
minor  change  in  our  rules  because  the 
independently  owned  30  voice 
requirement  would  remain  the  primary 
restraint  on  radio-television  mergers. 

48.  We  also  invite  comment,  however, 
on  the  following  four  options — most  of 
which  were  discussed  in  the  previous 
NPRM— to  change  the  rule  beyond  that 
contemplated  by  the  1996  Act.  First, 
should  we  extend  the  presumptive 
wdiver  policy  to  any  television  market 
that  satisfies  the  minimum  independent 
voice  test?  Second,  should  we  extend 
the  presiunptive  waiver  policy  to 
entities  that  seek  to  own  more  than  one 
FM  and/or  AM  radio  station?  Third, 
should  we  reduce  the  number  of 
required  independently  owned  voices 
that  must  remain  after  a  transaction? 
And  fourth,  should  our  "five  factors" 
test  be  changed  or  refined  to  be  more 
effective  in  protecting  competition  and 
diversity?  To  assist  bur  consideration  of 
these  alternatives,  we  seek  comment  on 
the  effects  of  waivers  we  have  granted  ■ 

*in  the  past  on  competition  in  local 
markets  and  on  viewpoint  and  program 
diversity.  We  request  that  commenters 
provide  as  specific  data  as  possible  in 
describinc  their  conclusions. 

49.  To  the  extent  the  Commission 
finds  that  it  is  necessary  to  consider 
market  share  information  in  reviewing 
matters  of  common  ownership,  we  also 
ask  for  comment  on  how  to  establish  the 
appropriate  definition  of  the  relevant 
advertising  market  for  our 
consideration.  For  example,  we  seek 
comment  on  whether  we  should  view 
the  relevant  market  as  focusing  on 
advertising  in  radio  and  television. 
Alternatively,  is  the  relevant  market  in 
this  context  more  appropriately  defined 
as  local  advertising  media  for  radio, 
television,  newspaper,  cable,  and  others. 


or  should  cntain  media  segments  be 
excluded?  In  this  regard,  we  also  seek 
comment  on  the  level  of  data  on  market 
shares  that  firms  should  be  required  to 
provide  in  order  to  demonstrate  that 
common  ownership  would  meet  market 
share  criteria.  In  particular,  should  they 
provide  market  share  of  radio  and 
television  local  revenue  independently, 
as  well  as  the  combined  share  of  all 
advertising? 

50.  We  seek  comment  on  the  above 
options  as  well  as  other  possible  means 
of  revising  the  radio-television  cross 
ownership  rule,  particularly  in  light  of 
the  changes  resulting  from  the  1996  Act. 
We  seek  to  safeguard  our  competition 
and  diversity  goals  while  at  the  same 
time  allowing  parties  to  take  advantage 
of  the  efficiencies  that  may  result  from 
permitting  cross  ownership  of  radio  and 
television  stations  in  the  same  market. 
As  to  the  latter,  we  urge  parties  to 
provide  more  detailed  evidence  of  these 
efficiencies.  Qm  the  same  level  of 
efficiencies  be  achieved  in  the  cross- 
ownership  situation  as  when  the 
common  ownership  involves  stations 
within  the  same  service?  Do  these 
efficiencies  diminish  as  the  number  of 
conunonly  owned  stations  increases? 

51.  We  note  that  our  current  radio- 
television  cross-ownership  ruPe  will 
remain  in  place  pending  the  resolution 
of  this  proceeding.  Waiver  requests 
submitted  in  the  interim  will  be 
processed  pursuant  to  our  current 
criteria  for  evaluating  such  requests. 
The  Chief  of  the  Mass  Media  Bureau 
will  continue  to  have  delegated 
authority  to  rule  on  uncontested  one-to- 
a-mai^et  waiver  requests  that  involve 
stations  in  the  Top  100  television 
markets  that  are  clearly  consistent  with 
prior  Commission  precedent,  i.e.,  which 
present  no  new  or  novel  issues.  One-tr  • 
a-market  waiver  requests  not  falling  in 
this  category  will  be  referred  to  the 
Commission.  We  expect  that  waivers 
falling  in  this  latter  category  that  are 
granted  by  the  Commission  will  be 
conditioned  on  the  outcome  of  this 
proceeding. 

IV.  Television  Local  Marketiag 
Agreements 

52.  A  television  local  marketing 
agreement  {"LMA")  is  a  type  of  contract 
in  which  the  licensee  leases  blocks  of  its 
broadcast  time  to  a  broker  who  then 
supplies  the  programming  to  fill  that 
time  and  sells  the  commercial  spot 
announcements  to  support  the 
programming.  Currently,  the 
Commission  does  not  attribute 
television  LMAs  for  local  and  national 
ownership  purposes  and  so  these 
relationships  are  not  subject  to  oiu* 
ownership  rules.  However,  in  the  radio 


context,  radio  station  ownership  is 
attributed  to  any  radio  licensee  who 
enters  into  an  LMA  with  another  radio 
station  in  the  same  market  if  the 
agreement  involves  the  brokering  of 
more  than  15%  of  the  station's  weekly 
broadcast  hours. 

53.  In  the  previous  NPBM,  the 
Commission  suggested  that  guidelines 
similar  to  those  governing  radio  LMAs 
may  be  necessary  with  regard  to 
television  LMAs.  We  also  determined 
that  such  agreements,  subject  to  some 
general  Commission  guidelines,  can 
provide  competitive  and  diversity 
benefits  to  both  the  brokering  parties 
and  to  the  pubUc.  We  tentatively 
proposed  to  treat  LMAs  involving 
television  stations  in  the  same  basic 
manner  as  we  did  for  radio  stations. 
That  is,  time  brokerage  of  another 
television  station  in  the  same  market  for 
more  than  15%  of  the  brokered  station's 
weekly  broadcast  hours  would  result  in 
counting  the  brokered  station  toward 
the  brokering  licensee's  national  and 
local  ownership  limits.  Further, 
television  LMAs  would  be  required  to 
be  filed  with  the  Commission  in 
addition  to  the  existing  requirement  that 
they  be  kept  at  the  stations  involved  in 
an  LMA.  Finally,  we  indicated  that  our 
television  LMA  guidelines  would  allow 
for  "grandfathering"  television  LMAs 
entered  into  before  the  adoption  date  of 
the  TV  Ownership  Further  NPBM. 
subject  to  renewabihty  and 
transferability  guidelines  similar  to 
those  governing  radio  LMAs  as 
described  more  fully  below  in 
paragraphs  90  and  91. 

54.  These  proposed  guidelines 
primarily  concern  the  circumstances 
under  which  a  television  LMA  should 
be  attributed  te  the  brokering  entity  for 
purposes  of  the  broadcast  o%vnersltip 
rules.  We  will  consequently  incorporate 
the  issue  of  whether  to  adopt  these 
guidelines,  or  some  variation-of  them, 
into  our  companion  proceeding 
regarding  oiu  broadcast  attribution 
rules.  In  our  companion  Attribution 
Further  NPBM.  we  tentatively  conclude 
that  wAhould  treat  time  brokerage  of 
another  television  station  in  the  same 
market  for  more  than  15  percent  of  the 
brokered  station's  weekly  broadcast 
hours.as  being  attributable,  and 
therefore  as  counting  toward  the 
brokered  Ucensee's  multiple  ownership 
hmits. 

55.  We  will,  however,  decide  in  this 
proceeding  how  to  treat  existing 
television  LMAs  under  any  guidelines 
that  are  adopted  that  would  attribute 
television  LMAs  to  the  brokering 
station.  These  television  LMA 
grandfathering  and  transition  issues  will 
be  especially  significant  issues  if  we  do 
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not  modify  our  television  duopofy  rule, 
because  such  an  attribution  provision 
would  preclude  television  LMAs  in  any 
mari^et  where  the  time  broker  owns  or 
has  an  attiibutable  interest  in  another 
television  station. 

56.  In  this  regard.  Section  202(g)  of 
the  1996  Act  states  that  "[n]othing  in ' 
this  section  shall  be  construed  to 
prohibit  the  origination,  continuation, 
or  renewal  of  any  television  local 
marketing  agreement  that  is  in 
compliance  with  the  regulations  of  the 
Commission."  We  interpret  this 
provision  as  clearly  stating  no  more 
than  that  Section  202  of  the  1996  Act 
shall  not  be  construed  to  prohibit  any 
television  LMA  that  is  in  compliance 
with  the  Commission's  rules.  We  do  not 
regard  Section  2Q2(g)  as  limiting  our 
ability  to  promulgate  attribution  rules 
under  Title  I  and  Title  III  affecting  the 
status  of  television  LMAs.  As  a  result, 
we  do  not  see  Section  202(g)  of  the  1996 
Act  as  posing  a  legal  restraint  on  our 
questions  in  the  TV  Ownership  Further 
NPRMas  to  (1)  whether  television 
LMAs  in  which  a  broker  obtains  the 
ability  to  program  15%  or  more  of  a 
broadcast  television  station's  weekly 
broadcast  output  should  be  deemed  an 
attributable  interest  (which  will  be 
decided  in  the  attribution  proceeding); 
and  (2)  whether  grandfathering  existing 
television  LMAs  from  any  applicable 
ownership  rules  that  would  follow  from 
that  attribution  decision  is  appropriate. 

57.  We  recognize,  however,  that  the 
language  in  the  Conference  Report  to  the 
1996  Act  appears  to  interpret  Section 
202(g)  of  the  1996  Act  in  a  different 
maimer  with  regard  to  television  LMAs 
that  predate  February  8, 1996,  the  date 
of  enactment  of  this  legislation.  The 
Conference  Report  states — "[Section 
202(g)]  grandfathers  LMAs  currently  in 
existence  upon  enactment  of  this 
legislation  and  allows  LMAs  in  the 
future,  consistent  with  the 
Commission's  rules.  The  conferees  note 
the  positive  contributions  of  television 
LMAs  and  this  subsection  assures  that 
this  legislation  does  not  deprive  the 
public  of  the  benefits  of  existing  LMAs 
that  were  otherwise  in  compliance  with 
Commission  regulations  on  the  date  of 
enactment."  The  Conference  Report 
suggests  that  the  conferees  intended  to 
"grandfather"  existing  television  LMAs. 
Although  we  do  not  interpret  the  statute 
as  requiring  that  outcome,  we  believe 
that  existing  television  LMAs  entered 
into  on  reliance  of  the  Commission's 
current  policy  should  not  be  disrupted 
during  the  remainder  of  the  current 
contract  term.  Indeed,  we  had  a  similar 
concern  at  the  time  of  the  TV  Ownership 
Further  NPRM  and  so  asked  a  series  of 
questions  as  to  whether  television  LMAs 


entered  into  before  the  adoption  date  of 
the  TV  Ownership  Further  NPRM 
should  be  grandfathered  with  respect  to 
ownership  regulations. 

58.  We  wish  to  provide  an  additional 
opportimity  for  comment  on  these    • 
grandfathering  and  transition  issues.  In 
particular,  in  order  to  devise  a  fair  and 
efficient  method  to  bring  licensees  into 
compUance  with  our  ownership  rules, 
in  the  event  television  LMAs  are  - , 
attributable,  we  request  specific 
comments  concerning  the  number  of 
television  LMAs  that  are  in  eSiact  on  the 
date  of  the  adoption  of  this  NPRM,  the 
market  that  eadi  LMA  covers,  the  length 
of  the  contractual  relationship,  and  any 
other  data  concerning  television  LMA 
relationships  that  would  have  a  bearing 
on  bringing  parties  to  an  LMA  into 
compliance  with  our  ownership  rules. 
This  data  will  allow  us  to  assess  the 
need  for  grandfathering  existing  LMAs 
in  the  event  they  are  deemed 
attributable,  and  the  form  this 
grandfathering  should  take.  We  wish  to 
minimize  undue  and  inequitable 
disruption  to  existing  contractual 
relationships,  and  consequently  seek 
comment  on  allowing  television  stations 
to  come  into  compliance  with  our 
ownership  rules  within  a  reasonable 
period  of  time. 

59.  We  note  that  such  a  transition 
would  not  involve  grandfathering 
permanent  ownership  arrangements  that 
would  violate  our  rules  given  that  LMAs 
typically  involve,  by  their  natiu*,  more 
temporary  relationships  that  have  set 
contractual  terms.  We  thus  are  inclined 
to  institute  a  grandfathering  policy  to 
provide  that  in  the  event  television 
LMAs  become  attributable  pursuant  to 
the  broadcast  attribution  proceeding, 
television  LMAs  entered  into  prior  to  a 
specific  date,  and  that  are  othervtrise  in 
compliance  with  applicable  rules  and 
policies,  would  be  permitted  to 
continue  in  force  without  disruption 
until  the  original  term  in  the  LMA 
expires.  However,  if  a  grandfathered 
television  LMA  results  in  violation  of 
any  Commission  ownership  rule,  a  party 
would  be  required  to  seek  a  waiver  &t>m 
the  Conunission  prior  to  transferring  the 
station  or  renewing  the  grandfathered 
television  LMA.  By  specifying  this  date 
at  this  time,  we  provide  notice  that 
television  LMAs  entered  into  after  the 
grandfathering  date  will  not  be 
grandfathered  if  television  LMAs  are 
ultimately  found  to  be  attributable. 
Additionally,  we  hope  to  provide 
certainty  to  television  licensees  who 
wish  to  make  business  decisions 
concerning  television  LMAs  until  the 
attribution  issue  is  resolved.  We 
consequently  believe  this  grandfathering 
approach  would  be  appropriate..  We 


reserve  the  right,  however,  to  invalidate 
an  otherwise  grandfathered  LMA  in 
circumstances  that  raise  particular 
competition  and  diversity  concerns, 
such  as  those  that  might  be  presented  in 
very  small  maii^ets. 

60.  With  respect  to  specifying  a 
particular  grandfathering  date  in  the 
event  we  determine  television  LMAs 
should  be  attributable  imder  our  local 
ownership  rules,  we  are  inclined  to 
grandfather  all  television  LMAs  entered 
into  before  the  adoption  date  of  this 
NPRM  for  purposes  of  compUance  with 
our  ownership  rules.  Thus,  such 
television  LMAs  will  not  be  disturbed 
during  the  pendency  of  the  original  term 
of  the  LMA  in  the  event  the 
cognizability  of  the  LMA  would  result 
in  violation  of  an  ownership  rule. 
However,  television  LMAs  entered  into 
on  or  after  the  adoption  date  of  this 
NPRM  would  be  entered  into  at  the  risk 
of  the  contracting  parties.  Consequently, 
if  these  latter  television  LMAs  result  in 
violation  of  any  Commission  ownership 
rule,  they  would  not  be  grandfathered 
and  would  be  accorded  only  a  brief 
period  in  which  to  terminate. 

61.  We  generally  propose  to  limit  the 
transferability  and  renewabiUty  of 
grandfathered  television  LMAs  as  we 
did  with  respect  to  radio  LMAs.  In 
transfer  situations  wherein  the 
television  LMA  was  entered  into  before 
the  grandfather  date,  we  generally 
propose  to  permit  the  new  station  owner 
to  retain  the  LMA  for  the  duration  of  the 
initial  term  of  the  television  LMA  even 
if  it  would  otherwise  violate  our  local 
ownership  rules,  under  our  new 
attribution  criteria  for  television  LMAs. 
We  invite  comment,  however,  as  to 
whether  there  should  be  some  absolute 
limit,  such  as  three  years,  on  such 
grandfathering.  In  transfer  situations 
wherein  the  television  LMA  was  entered 
into  on  or  a/ter  the  grandfother  date,  we 
propose  to  allow  the  new  statiCHi  owner 
a  minimum  amount  of  time  to  terminate 
the  contractual  relationship.  In  the 
television  LMA  renewal  context,  we 
propose  to  permit  renewal  or  extension 
of  television  LMAs  only  if  the  extension 
or  renewal  took  place  before  the 
relevant  grandfathering  date.  We  seek 
comments  on  these  proposals. 

V.  Administrative  Matters 

62.  Pursuant  to  appUcable  procedures 
set  forth  in  Sections  1.415  and  1.419  of 
the  Commission's  Rules,  47  CFR  . 

§§  ir415  and  1.419,  interested  parties 
may  file  comments  on  or  before 
February  7, 1997  and  reply  comments 
on  or  before  March  7, 1997.  To  file 
formally  in  this  proceeding,  you  must 
file  an  original  plus  four  copies  of  all 
comments,  reply  comments,  and 
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supporting  comments.  If  you  want  each 
Commissioner  to  receive  a  copy  of  your 
comments,  you  must  file  an  original 
plus  nine  copies.  If  you  want  to  file 
identical  documents  in  more  than  one 
docketed  rulemaking  proceeding,  you 
must  file  two  additional  copies  of  any 
such  dociunent  for  each  additional 
docket.  You  should  send  comments  and 
reply  comments  to  Office  of  the 
Sckcretary.  Federal  Communications 
Commission.  Washington,  D.C.  20554. 
Comments  and  reply  comments  will  be 
available  for  public  inspection  during 
regular  business  hours  in  the  FCC 
Reference  Center  (Room  239),  1919  M 
Street.  N.W.,  Washington.  D.C.  20554. 

63.  This  is  a  non-restricted  notice  and 
comment  rulemaking  proceeding.  £x 
parte  presentations  are  permitted, 
except  during  the  Sunshine  Agenda 
period,  provided  they  are  disclosed  as 
provided  in  the  Commission  Rules.  See 
generally  ^7  CFK  §§  1.1202, 1.1203,  and 
1.1206(a). 

64.  Additional  Information:  For 
additional  information  on  this 
proceeding,  please  contact  Alan 
Baughcum  (202J  418-2170  or  Kim 
Matthews  (2021  418-2130  of  the  Policy 
and  Rules  Division,  Mass  Media  Bureau. 

VI.  Initial  Paperwork  Reduction  Act  of 
1995  Analysis 

65.  The  rules  proposed  in  this  Second 
Further  Notice  of  Proposed  Rulemaking 
have  been  analyzed  with  respect  to  the 
Paperwork  Reduction  Act  of  1995  and 
contain  no  changes  bom  our  earlier 
prof>osals  in  this  rule-making 
proceeding  related  to  new  or  modified 
form,  information  collection  and/or 
record  keeping,  labeUng,  disclosure  or 
record  retention  requirements.  These 
proposed  rules  would  not  increase  or 
decrease  burden  hours  imposed  on  the 
public. 

Vn.  Initial  Regulatory  Flexibility 
Analysis 

66.  With  respect  to  this  Second 
Further  NPRM,  an  Initial  Regulatory 
Flexibility  Analysis  (IRFA)  is  contained 
below.  As  required  by  Section  603  of  the 
Regulatory  Flexibility  Act,  the 
Commission  has  prepared  an  IRFA  of 
the  expected  impact  on  small  entities  of 
the  proposals  suggested  in  this 
document.  Written  public  conunents  are 
requested  on  the  IRFA.  In  order  to  fulfill 
the  mandate  of  the  Contract  with 
America  Advancement  Act  of  1996 
regarding  the  Final  Regulatory 
Flexibility  Analysis,  we  ask  a  number  of 
questions  in  our  IRFA  regarding  the 
prevalence  of  small  businesses  in  the 
radio  and  television  broadcasting 
industries.  Comments  on  the  IRFA  must 
be  filed  in  accordance  with  the  same 


filing  deadlines  as  comments  on  the 
Second  Further  NPRM.  but  they  must 
have  a  separate  and  distinct  heading 
designating  them  as  responses  to  the 
IRFA.  The  Secretary  shall  send  a  copy 
of  this  Second  Further  NPRM,  including 
the  IRFA.  to  the  Chief  Counsel  for 
Advocacy  of  the  Small  Business 
Administration  in  accordance  with 
paragraph  603(a)  of  the  Regulatory 
Flexibility  Act. 

Initial  Regulatory  Flexibility  Analysis 
Regulatory  FlexibiUty  Act  As  required 
by  Section  603  of  the  Regulatory 
Flexibility  Act,  5  U.S.C.  §  603,  the 
Commission  is  incorporating  an  Initial 
Regulatory  Flexibility  Analysis  (IRFA) 
of  the  expected  impact  on  small  entities 
of  the  policies  and  proposals  in  this 
Second  Further  NPRM.  Written  public 
comments  concerning  the  efi^ect  of  the 
proposals  in  the  Second  Further  NPRM, 
including  the  IRFA.  on  small  businesses 
are  requested.  Comments  must  be 
identified  as  responses  to  the  IRFA  and 
must  be  filed  by  the  deadlines  for 
comments  on  the  Second  Further  NPRM 
provided  in  Paragraph  94.  The  Secretary 
shall  send  a  copy  of  this  Second  Further 
NPRM.  including  the  IRFA,  to  the  Chief 
Counsel  for  Advocacy  of  the  Small 
Business  Administration  in  accordance 
with  paragraph  603(a)  of  the  Regulatory 
Flexibility  Act.  Reason  aixl  Objectives 
for  Second  Further  NPRM:  After  the 
issuance  of  the  Television  Ownership 
Further  NPRM  in  this  docket,  the 
Telecommunications  Act  of  1996  ("1996 
Act")  was  signed  into  law.  The  Second 
Further  NPRM  seeks  to  update  the 
record  in  this  proceeding  on  the  effect 
of  the  1996  Act  and  to  review  other 
aspeqts  of  our  local  ownership  rules 
which  were  also  the  subject  of  the 
Television  Ownership  Further  NPRM. 

First,  this  Second  Further  NPRM 
proposes  to  modify  the  geographic 
scope  of  the  duopoly  rule  to  eliminate 
the  Grade  B  contour  overlap  standard 
and  replace  it  with  a  DMA/Grade  A 
contour  standard.  Second,  this  NPRM  • 
proftoses  to  modify  the  radio-television 
cross  ownership  rule  to  conform  to 
Section  202  of  the  1996  Act. 
Accordingly,  we  propose  to  extend  our 
30  voices  waiver  policy  to  the  Top  50 
mm^ets.  We  also  seek  comment  on  a 
number  of  other  options  for  revising  the 
radio-television  cross-ownership  rule 
and  the  waiver  policy  for  this  rule. 
Finally,  this  NPRM  proposes  to  institute 
a  grandfathering  {K)licy  in  the  event 
television  LMAs  become  attributable 
pursuant  to  the  accompanying  broadcast 
attribution  proceeding. 

Legal  Basis:  Authority  for  the  actions 
proposed  in  this  Second  Further  NPRM 
may  be  found  in  Sections  4(i),  303(r). 
and  307(a)  of  the  Commimications  Act 


of  1934.  as  amended,  47  U.S.C  S§  154, 
303(r),  and  307(a)  and  Sections 
202(c)(2).  202(d),  202(g),  and  257  of  the 
Telecommunications  Act  of  1996. 

Description  and  Estimate  of  the 
Number  of  Small  Entities  to  Which  the 
Proposed  Rule  Will  Apply:  The 
proposed  rules  and  policies  will 
concern  full  power  television        ^^ 
broadcasting  licensees,  radio 
broadcasting  licensees  and  potential 
licensees  of  either  service.  The  Small 
Business  Administration  (SBA)  defines 
a  television  broadcasting  station  that  has 
no  more  than  $f  0.5  million  in  aimual 
receipts  as  a  small  business.  Television 
broadcasting  stations  consist  of 
establishments  primarily  engaged  in 
broadcasting  visual  programs  by 
television  to  the  public,  except  cable 
and  other  pay  television  services. 
Included  in  this  industry  are 
commercial,  reUgious,  educational,  and 
other  television  stations.  Also  included 
are  establishments  primarily  engaged  in 
television  broadcasting  and  which 
produce  taped  television  program 
materials.  Separate  establishments 
primarily  engaged  in  producing  taped 
television  program  materials  are 
classified  in  Services.  Industry  7812. 
There  were  1,509  television  stations 
operating  in  the  nation  in  1992.  That 
number  has  remained  fairly  constant  as 
indicated  by  the  approximately  1,550 
operating  television  broadcasting 
stations  in  the  nation  at  the  end  of 
August  1996.  For  1992  the  number  of 
television  stations  Ihat  produced  less 
than  SlO.O  million  in  revenue  was  1,155 
establishments. 

Additionally,  the  SBA  defines  a  radio 
broadcasting  station  that  has  no  more 
than  $5  million  in  annual  receipts  as  a 
small  business.  A  radio  broadcasting 
station  is  an  establishment  primarily 
engaged  in  broadcasting  aural  programs 
by  radio  to  the  public.  Included  in  this 
industry  are  commercial,  religious. 
educational,  and  other  radio  stations. 
Radio  broadcasting  stations  which 
primarily  are  engaged  in  radio 
broadcasting  and  which  produce  radio 
program  materials  are  similarly 
included.  However,  radio  stations 
which  are  separate  establishments  and 
are  primarily  engaged  in  producing 
radio  program  material  are  classified  in 
Services,  Industry  7922.  The  1992 
Census  indicates  that  96%  (5.861  of 
6,127)  radio  station  establishments 
produced  less  than  $5  million  in 
revenue  in  1992.  Official  Commission 
records  indicate  that  11,334  individual 
radio  stations  were  operating  in  1992. 
For  1996,  official  Commission  records 
indicate  that  12,088  radio  stations  were 
operating.  Thus,  the  proposed  rules  will 
afiiect  approximately  1,550  television 
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statims,  approxiinately  1,194  of  those 

stations  are  considered  small 
businesses.  Additionally,  the  proposed 
rules  will  affisct  12,088  radio  stations, 
approxiniately  11,605  are  small 
businesses.  These  estimates  may 
overstate  the  number  of  small  entities 
since  the  revenue  figxires  on  which  they 
are  based  do  not  include  or  aggregate 
revenues  from  non-television  or  non- 
radio  affiUated  companies.  We 
recognize  that  the  proposed  rules  may 
also  impact  minority  and  women  owned 
stations,  some  of  which  may  be  small 
entities.  In  1995,  minorities  owned  and 
controlled  37  (3.0%)  of  1.221 
commercial  television  stations  and  293 
(2.9%)  of  the  commercial  radio  stations 
in  the  United  States.  According  to  the 
U.S.  Bureau  of  the  Census,  in  1987 
women  owned  and  controlled  27  (1.9%) 
of  1,342  commercial  and  non- 
commercial television  stations  and  394 
(3.8%)  of  10,244  commercial  and  non- 
commercial radio  stations  in  the  United 
States.  We  recognize  that  the  numbers  of 
minority  and  women  broadcast  owners 
may  have  changed  due  to  an  increase  in 
Ucense  transfers  and  assignments  since 
the  passage  of  the  1996  Act.  We  seek 
comment  on  the  current  numbers  of 
minority  and  women  owned  broadcast 
properties  and  the  numbers  of  these  that 
qualify  as  small  entities.  To  assist  us 
with  our  responsibilities  imder  the 
amended  Regulatory  Flexibility  Act,  we 
specifically  request  comments 
concerning  our  assessment  of  the 
number  of  small  businesses  that  will  be 
impacted  by  this  rulemaking 
proceeding,  the  type  or  form  of  impact, 
and  the  advantages  and  disadvantages  of 
the  impact.  In  addi^on  to  owners  of 
operating  radio  and  television  stations, 
any  entity  who  seeks  or  desires  to  obtain 
a  television  or  radio  broadcast  license 
may  be  affected  by  the  proposals 
contained  in  this  item.  The  number  of 
entities  that  may  seek  to  obtain  a 
television  or  radio  broadcast  license  is 
unknown.  We  invite  comment  as  to 
such  number. 

Description  of  Projected  Recording, 
Recordkeeping,  and  Other  Compliance 
Requirements:  No  new  recording, 
recordkeeping  or  other  compliance 
requirements  are  noted  in  this  Second 
Further  Notice  of  Proposed  Rulemaking. 

Federal  Rules  That  Overlap, 
Duplicate,  or  Conflict  With  the  Proposed 
Rules:  The  Commission's  broadcast- 
newspaper,  television  broadcast-cable, 
local  radio  ownership,  and  national 
television  ownership  rules  also  promote 
the  same  goals  as  the  rules  discussed  in 
this  item,  however,  they  do  not  overlap,' 
dupUcate  or  conflict  with  the  proposed 
rules. 


Significant  Alternatives  to  the 
Proposed  Rule  Which  Minimizes  the 
Significant  Economic  Impact  on  Small 
Entities  and  Accomplish  the  Stat^ 
Objectives:  The  Commission  seeks  to 
minimize  the  impact  of  any  changes  in 
the  television  local  ownership  rules 
upon  small  entities  while  preserving 
competition  and  diversity  in  oui  local 
maricets.  Any  significant  alternatives 
consistent  with  the  stated  objectives 
presented  in  the  comments  will  be 
considered.  We  urge  parties  to  support 
their  proposals  widi  specific  evidence 
and  analysis. 

Local  Ownership  Rule:  In  this  NPRM 
we  tentatively  conclude  that  a 
combination  of  the  DMA  and  Grade  A 
signal  contours  may  be  a  better  measure 
of  the  geographic  scope  of  the  duopoly 
rule.  We  also  seek  comment  on  whether 
to  grandfather  existing  common 
ownership  combinations  that  conform 
to  our  current  Grade  B  test  and  whether 
we  should  permit  television  duopolies 
in  certain  circumstances  by  rule  or 
wavier. 

Radio-Television  Cmss-Ownership    - 
Rule:  In  the  Television  Ownership 
Further  Notice  of  Proposed  Rulemaking, 
we  received  a  large  array  of  comments 
recommending  a  variety  of  positions 
ranging  #om  repeal,  to  relaxation,  to 
retention  of  the  rule.  We  request 
comment  and  specific  data  to  support 
the  commenters  positions  concerning: 
(1)  extending  the  presim^iptive  waiver 
poUcy  to  any  television  market  that 
satisfies  the  minimum  independent 
voice  test;  (2)  extending  the 
presumptive  waiver  policy  to  entities 
that  seek  to  own  more  than  one  FM  and/ 
or  AM  radio  station;  (3)  reducing  the 
number  of  required  independently 
owned  voices  that  must  remain  after  a 
transaction;  and  (4)  whether  the  "five 
foctor"  waiver  poUcy  should  be  changed 
or  refined  to  be  more  effective  in 
protecting  competition  and  diversity. 
•    Television  Local  Marketing 
Agreements:  To  minimize  undue  and 
inequitable  disruption  to  existing 
contractual  relationships,  we  propose  a 
grandfathering  poUcy  which  allows 
television  stations  to  come  into 
compliance  with  our  ownership  rules 
within  a  reasonable  p>eriod  of  time. 

We  seek  comment  concerning  the 
significant  economic  impact  of  each  of 
the  above  mentioned  proposals  on  a 
substantial  number  of  small  stations. 

Issues  Raised  by  the  Public  Comments 
in  Response  to  the  Initial  Regulatory 
Flexibility  Analysis:  There  were  no 
comments  submitted  specifically  in 
response  to  the  IRFA  that  was  included 
in  die  Television  Ownership  Further 
Notice  of  Proposed  Rulemaking.  We 
have,  however,  taken  into  accoimt  all 


issues  raised  by  the  pubUc  in  response 
to  the  proposals  raised  in  this 
proceeding.  We  received  conflicting 
comments  concerning  the  impact  of 
joint  ownership  on  broadcast  stations. 
Several  commenters  advocated  the 
modification  or  elimination  of  the  local 
ownership  rules  in  order  to  permit 
station  owners  to  take  advantage  of  the 
economies  of  scale  that  will  result  from 
joint  ownership.' On  the  other  side, 
several  commenters  argued  that  the 
ability  of  station  owners  to  take 
advantage  of  the  economies  of  scale 
resulting  fit)m  joint  ownership  will 
drive  up  the  price  of  stations  which  will 
make  it  more  difficult  for  new  entrants, 
including  minorities  and  women,  to 
finance  the  purchase  of  stations. 

List  of  Subiects  in  47  CFR  Part  73 

Television  broadcasting. 
Federal  Communications  Commission. 
WillUm  F.  Caton. 
Acting  Secretary. 
(FR  Doc.  96-32140  Filed  12-18-96;  8:45  am) 

BUJNO  COM  6713-ei-P 


47CFRF»art73 

PMM  Docket  Nos.  90-222, 91-221.  and  87- 
8;  FCC  96-437] 

Broadcast  Television  Nationai 
Ownership  Rules 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Proposed  rule. 

SUMMARY:  This  Notice  of  Proposed  Rule 
Making  makes  several  proposals 
regarding  how  to  calculate  a  group 
television  station  owner's  aggregate 
national  audience  reach  to  determine 
compliance  with  the  Commission's  35% 
national  audience  cap.  This  action  is 
needed  to  best  implement  the  national 
ownership  provisions  of  the 
Telecommunications  Act  of  1996. 
DATES:  Comments  are  due  by  February 
7, 1997,  and  reply  comments  are  due  by 
March  7. 1997. 

ADDRESSES:  Federal  Communications 
Commission,  Washington,  DC  20554. 
FOR  FURTHER  INFORMATION  CONTACT: 
Paul  R.  Gordon,  Mass  Media  Bureau. 
(202)  418-2130. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
summary  of  the  Commission's  Notice  of 
Proposed  Rule  Making  in  MM  Docket 
Nos.  96-222, 91-221,  and  87-7,  adopted 
November  5, 1996,  and  released 
November  7, 1996.  The  hill  text  of  this 
Commission  decision  is  available  for 
inspection  and  copying  during  normal 
business  hours  in  the  FCC  Dockets 
Branch  (Room  239),  1919  M  Street.  NW.. 
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Washington,  DC.  The  complete  text  of 
this  decision  jnay  be  purchased  from  the 
Commission's  copy  contractor, 
International  Transcription  Services, 
(202)  857-3800,  2100  M  Street.  NW., 
Suite  140,  Washington,  DC  20037. 

SyiM^Mis  of  Notice  of  Propoaed  Rule 
Maldng 

1.  In  1995,  the  Commission  released 
a  Further  Notice  of  Proposed 
Rulemaking  in  MM  Docket  Nos.  87-8 
and  91-221  (TV  Ownership  Further 
NPRM)  seeking  comment  on  a  variety  of 
issues  relating  to  the  national  broadcast 
television  multiple  ownership  rules.* 
After  comments  were  submitted. 
Congress  enacted  the 
Teleconununications  Act  of  1996  (the 
"1996  Act").  The  1996  Act  set  specific 
national  ownership  audience  reach 
limitations  and  eliminated  our  prior 
national  niunerical  cap  on  station 
ownership.  However,  it  did  not  address 
the  issue  of  the  measurement  of 
audience  reach  for  the  purposes  of  the 
new  limits.  Therefore,  we  seek  to  update 
the  record  on  measuring  national 
television  audience  reach  for  purposes 
of  the  new  national  ownership  limit  in 
three  areas,  described  in  detail  below: 
(1)  whether  to  continue  to  disregard 
satellite  station  ownership  in  measuring 
national  ownership  (the  "satellite 
exemption");  (2)  whether  and  how  to 
incorporate  local  marketing  agreements 
("LMAs")  into  the  calculation  of 
national  audience  reach;  and  (3) 
whether  to  replace  our  use  of  Arbitron's 
Areas  of  Dominant  Influence  ("  ADIs") 
to  define  geographic  television  markets 
with  the  use  of  Nielsen's  Designated 
Market  Areas  ("DMAs").  We  defer  until 
1998-consideration  of  another  issue: 
whether  to  continue  to  attribute  UHF 
facilities  with  only  one  half  the 
audience  reach  of  VHF  stations  in  the 
same  market  (the  "UHF  discoimt"). 

Background 

2.  Before  passage  of  the  1996  Act, 
Sections  73.3555(e)(l)(ii)  and  (iii) 
generally  prohibited  entities  from 
having  an  attributable  ownership  or 
other  cognizable  interest  in  more  than 
12  such  stations.  Sections 
73.3555(e)(2)(i)  and  (ii)  generally 
prohibited  frt>m  an  entity  from  having 


<  Further  NPFM  In  MM  Oodwt  Nos.  87-a  and  91- 
221.  ao  FR  6490.  February  2. 1995  (TV  Ownership 
Further  NPBM).  Those  aspects  of  the  TV  Ownership 
proceeding  that  address  national  ownership  issues 
are  now  incorporated  into  this  new  docket.  The  TV 
Ownership  Further  NPRMaiao  addressed  issues 
raiating  to  the  Commission's  local  television 
owmership  rules,  which  are  the  subject  of  a 
companion  proceeding.  Second  Further  Notice  of 
Proposed  Rulemaking  in  MM  Docket  Nos.  91-221 
and  87-7,  also  being  published  today  (Locaf  TV 
Second  Further  NPRM). 


an  attributable  ownership  or  other 
cognizable  interest  in  a  station  if  it 
would  result  in  that  entity's  having  such 
an  interest  in  television  stations  with  an 
aggregate  national  audience  reach 
exceeding  25%.  The  rule  defined  a 
station's  audience  reach  as  consisting  of 
the  total  niunber  of  television 
households  within  the  television  market 
for  that  station,  rather  than  its  actual 
viewing  audience.  The  television 
market,  in  turn,  was  defined  as  the  Area 
of  Dominant  Influence  (ADD  that 
Arbitron,  a  commercial  audience-rating 
service,  used  in  analyzing  broadcast 
television  station  competition.  For 
purposes  of  calculating  this  aggregate 
audience  reach  under  the  rules,  UHF 
stations  were  attributed  with  only  50% 
of  the  audience  within  their  ADI  (the 
UHF  discoimt),  and  satellite  stations 
generally  were  not  counted  at  all  (the 
satellite  exemption). 

3.  Section  202(c)(1)  of  the  1996  Act 
directed  the  Commission  to  "modify  its 
rules  for  multiple  ownership  set  forth  in 
Section  73.3555  of  its  regulations. 

(A)  by  eliminating  the  restrictions  on 
the  number  of  television  stations  that  a 
person  or  entity  may  directly  or 
indirectly  own,  operate,  or  coiUrol,  or 
have  a  cognizable  interest  in, 
nationwide;  and 

(B)  by  increasing  the  national 
audience  reach  limitation  for  television 
stations  to  35%." 

Accordingly,  the  Commission 
released  an  Order  revising  Section 
73.3555(e)  of  the  Rules  to  reflect  these 
two  changes.' 

4.  The  1996  Act  is  silent  with  respect 
to  the  UHF  discount  and  the  satelUte 
station  exemption,  both  of  which 
remain  part  of  the  definitions  set  forth 
in  Section  73.3555(e)(2)  for  calculating 
national  audience  reach.  We  stated  in 
the  1996  National  TV  Ownership  Order 
that  issues  related  to  these  rule 
provisions  would  be  addressed 
separately,  and  that  the  existing  UHF 
discoimt  and  the  satellite  exemption 
would  remain  in  efliect  until  such  time 
as  we  could  review  and  resolve  these 
matters.  We  added  that  any  entity 
subsequently  acquiring  stations  before 
these  issues  were  resolved  and  which 
complied  with  the  35%  audience  reach 
limitation  only  by  virtue  of  either  or 
both  of  these  two  provisions  would  be 
subject  to  the  outcome  of  the  pending 
national  television  ownership 
proceeding,  the  relevant  issues  of  which 
have  been  incorporated  into  this 
proceeding. 


'  Order.  FOC  96-91  (released  March  8, 1996).  61 
FR  10691.  March  IS.  1996  (1996  National  TV 
Ownership  Order). 


5.  We  consequently  seek  to  update  the 
record  with  regard  to  the  satellite 
exemption,  and  we  also  seek  comment 
on  two  other  issues  not  addressed  in  the 
1996  Act  but  which  bear  on  our 
implementation  and  enforcement  of  the 
new  35%  reach  limit:  the  treatment  of 
LMAs  and  the  use  of  geographic  market 
definitions  for  purposes  of  calculating 
national  audience  reach. 

The  Rules 

The  UHF  Discount 

6.  When  the  Commission  adopted  the 
UHF  discount  in  1985,  it  stated  that  the 
inherent  physical  nature  of  the  UHF 
signal  created  competitive 
disadvantages  at  that  time  sufficient  to 
warrant  accommodation  in'^he  national 
multiple  ownership  rules.  However,  as 
explained  below,  we  are  postponing  any 
decision  as  to  whether  to  modify  or 
eliminate  the  UHF  discount  until  the 
next  biennial  review  of  the  broadcast 
ownership  rules. 

7.  We  have  observed  in  other  contexts 
that  the  UHF  disparity  has  been 
ameliorated  over  the  years.  This  is  due 
in  part  to  improved  television  receiver 
designs,  as  well  as  the  fact  that  many 
households  received  broadcast  channels 
via  cable  rather  than  by  over-the-air 
transmission.  In  the  TV  Ownership 
Further  NPRM,  we  suggested  that 
extensive  cable  carriage  of  UHF  stations, 
might  have  reduced  the  UHF  disparity. 

8.  Nearly  all  of  the  commenters 
addressing  the  issue  oppose  eliminating 
the  UHF  discount.  As  they  correctly 
point  out,  approximately  4%  of 
potential  viewers  are  not  passed  by 
cable  and  approximately  34.8%  of 
television  households  do  not  subscribe 
to  cable.  Such  viewers  continue  to  rely 
on  over-the-air  reception  of  both  VHF 
and  UHF  signals  and,  accordingly, 
continue  to  be  subject  to  the  UHF  signal 
disadvantage.  Moreover,  the  Supreme 
Court  is  considering  the 
constitutionality  of  the  must-carry  rules. 
If  the  rules  are  determined  to.be 
unconstitutional,  and  if  many  UHF 
stations^are  as  a  result  dropped  by  cable 
systems,  then  the  increased  pass  rate 
and  penetration  rate  of  cable  television 
could  become  much  less  relevant  to  the 
magnitude  of  the  UHF  disparity. 

9.  Given  these  circumstances,  and 
based  on  the  cunent  record,  we  have 
decided  to  defer  any  further  review  of 
this  p>olicy  to  the  biennial  review  of  our 
broadcast  ownership  rules  that  we  will 
conduct  in  1998  pursuant  to  the  1996 
Act.  We  should  be  in  a  better  position 
in  1998  to  assess  the  continuing  growth 

■  over  the  next  several  years  in  the 
availability  and  penetration  of  cable  and 
other  multichannel  video  programming 
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suppliers  and  how  this  affects  the       -- 
continuing  need  for  the  UHF  discount. 
In  addition,  by  1998  the  Commission 
will  have  adopted  a  digital  television 
(DTV)  Table  of  Allotments,  and  the 
implementation  of  this  new  technology 
will  have  proceeded  further.  Our  review 
of  the  UHF  discount  as  part  of  the 
biennial  ownership  review  would  take 
into  account  these  developments,  as 
both  digital  technology  and  the 
allotment  of  DTV  channels  may 
eventually  diminish  to  a  great  extent  the 
physical  distinction  between  the  UHF 
and  VHF  signals. We  also  invite 
comment  on  whether  we  should  impose 
in  the  interim  any  supplementary 
limitation  on  national  audience  reach. 

The  Satellite  Exemption 

10.  A  television  satellite  is  a  full- 
power  terrestrial  broadcast  station  that 
retransmits  all  or  part  of  the 
programming  of  a  parent  station  that  is 
often  commonly  owned.  The 
Commission  ourently  exempts  TV 
satelUtes  from  the  national  multiple 
ownership  rules.  In  1991,  in  a 
proceeding  addressing  the 
Commission's  overall  regulation  of 
satelhte  stations,  we  abolished  both  the 
5%  limit  on  the  amount  of  local 
programming  that  a  satellite  can 
originate  and  the  use  of  that  5% 
benchmark  for  determining  whether  a 
station  is  still  a  satellite.^  Accordingly, 
because  sateUites  were  no  longer  limited 
as  to  the  amount  of  local  programming 
they  could  originate,  we  also  sought 
comment  on  whether  to  continue  to 
exempt  satellites  from  the  national 
ownership  rule.* 

11.  A  satellite  may  operate  in  the 
same  market  as  its  p>arent  station 
intramarket,  or  the  two  stations  may 
opwate  in  different  markets.  We 
tentatively  conclude  that,  with  respect 
to  the  intramarket  situation,  the  public 
interest  would  be  served  by  retaining 
the  satellite  exemption.  However,  we 
beUeve  that  satellite  stations  should  be 
counted  for  purposes  of  the  national 
ownership  limits  where  they  are  in  a 
separate  market  from  the  parent  station. 

12.  In  intramaiket  situations,  we  see 
no  reason  to  count  that  market  twice  for 
the  purposes  of  determining  national 
audience  reach.'  The  national  multiple 
ownership  rule,  as  amended  by  the  1996 
Act,  is  concerned  with  potential 
audience  rather  than  actual  viewership. 


*  Report  and  Order  in  MM  Docket  No.  87-8,  56 
FR  31876,  }uly  11, 1991  (TV  Satellite  flSO)  (rscon. 
pending). 

*  Second  Further  Notkx  of  Propoeed  Bulmnakmg 
in  MM  Docket  87-8.  56  FK  42306.  August  27, 1991. 

*  As  noted  above,  any  satellite  iMues  that  might 
arise  in  the  context  of  the  local  duopoly  rule  will 
be  addressed  in  the  local  ownership  proceeding.    - 


Nor  are  we  concerned  with  the 
particular  number  of  television  stations 
owned.  Indeed,  the  1996  Act  eliminated 
the  numerical  station  limitations 
formerly  in  the  rule  and  now  focuses 
solely  on  national  audience  reach.  In 
this  regard,  if  a  Ucensee  acquires  a 
satellite  television  station  in  a  market 
writhin  which  it  already  operates  a 
station,  it  has  not  extended  its  audience 
reach  in  that  television  market  for 
purposes  of  the  national  audience  reach 
limit;  the  television  households  in  that 
market  are  already  counted,  given  the 
existence  of  the  licensee's  non-satelUte 
station.  This  is  true  whether  or  not  the 
satellite  station  is  originating  local 
programming.  We  seek  comment  on  our 
proposal  not  to  "double  count"  a 
satellite  and  its  parent  station  in  these 
circvunstances. 

IS.-Notably,  the  above  analysis  would 
apply  regardless  of  whether  one  of  the 
commonly  ov^rned  stations  is  a  satellite 
station,  as  it  is  based  solely  on  the  fact 
that  both  stations  operate  in  the  same 
television  market.  "Thus,  we  extend  our 
proposal  to  incorporate  all  comm(Hily 
owned  television  stations  within  a 
market.  Sf>ecifically,  when  two 
commonly  owned  stations  are  in  the 
same  market  by  virtue  of  a  waiver  of  the 
local  television  duopoly  rule,  we 
propose  not  to  "double  count"  the 
television  households  within  that 
market  for  national  ownership  purposes. 
Similarly,  should  we  ultimately 
authorize  common  ownership  of  more 
than  one  television  station  in  a  market 
in  the  pending  local  ownership 
proceeding,  we  intend  not  to  double 
coimt  the  television  households  within 
that  market  for  the  purposes  of 
calculating  a  licensee's  national 
audience  reach.  We  seek  comment  on 
this  proposal.  We  also  seek  comment  on 
how  this  proposal  would  affect 
programming  diversity  and 
opportunities  for  small  stations,  or 
stations  owned  by  women  and 
minorities. 

14.  Turning  to  parent-satellite 
combinations  in  separate  markets,  we 
note  that  this  type  of  satelHte  provides 
programming  to  a  population  that 
otherwise  would  receive  no 
programming  at  all  over  the  air  from 
either  the  parent  or  the  satellite  station, 
and  the  licensee  of  the  parent  station 
controls  the  programming  of  both  the 
parent  and  the  satellite  station. 
Consequently,  the  actual  over-the-air 
audience  reach  of  the  parent  station's 
licensee  is  in  fact  expanded  into  another 
maiket  by  the  audience  reach  of  the 
satellite  station.  While  the  exemption 
may  have  encouraged  the  operation  of 
satellite  stations  in  the  past,  any  such 
incentive  has  been  minimized  by  the 


elimination  of  the  12-station  limit. 
Previously,  without  the  exemption,  a 
satellite  in  an  isolated  area  would  have 
been  regarded  as  being  no  different  from 
a  full-ser\'ice  station  in  a  heavily 
populated  area  for  the  purpose  of 
counting  the  number  of  stations  toward 
the  12-statiou  limit.  However,  as  noted 
above,  satelUte  stations  typically  operate 
in  areas  that  are  likely  to  provide 
television  broadcasters  relatively  little 
opportunity  for  growth  and  profit  when 
compared  with  larger  markets.  Under 
these  circumstances,  if  there  had  been 
no  satellite  exemption,  a  licensee  would 
have  had  a  disincentive  to  operate  a 
satellite  station,  and  many  rural  areas 
would  Ukely  not  be  receiving  service 
from  satelhte  stations  that  are  operating 
today.  Thus,  the  exemption  allowed 
group  owners  to  acquire  and  operate 
satellite  stations  without  concern  for  the 
national  numerical  station  limits. 

15.  Under  the  new  national 
ownership  rule,  however,  the  equal 
treatment  of  satellite  stations  for  the 
purposes  of  national  ownership  would 
no  longer  provide  a  disincentive  to 
satellite  operation.  Because  a  satellite 
generally  serves  a  sparsely  populated 
area  that  is  underserved,  the  population 
of  the  entire  maiket  in  which  the 
satellite  is  located  should  add  relatively 
little  to  a  group  owner's  total  national 
audience  reach.  Thus,  we  tentatively 
conclude  that  the  satelUte  exemption  in 
cases  where  the  parent  and  satelUte 
station  serve  separate  markets  is  no 
longer  necessary  to  encourage  the 
operation  of  satellite  stations.  We  seek 
comment  on  our  tentative  conclusion  to 
eliminate  the  sateUite  exemption  for 
parent/satellite  combinations  in 
different  markets. 

Loccd  Marketing  Agreements 

16.  The  question  of  double-counting 
is  also  raised  when  a  Ucensee  programs 
another  television  station  in  the  same 
market  through  an  LMA.  An  LMA  is  a 
t)rpe  of  joint  venture  that  generally 
involves  the  sale  by  a  licensee  of 
discrete  blocks  of  time  to  a  broker  who 
then  supplies  the  programming  to  fiU 
that  time  and  sells  the  commercial  spot 
announcements  to  support  it.  Such 
agreements  enable  separately  owned 
stations  to  function  cooperatively  via 
joint  advertising,  shared  technical 
feciUties  (including  shared  production 
faciUties),  and  joint  programming 
arrangements. 

17.  We  request  comment  specifically 
addressing  how  best  to  treat  LMAs 
when  calculating  an  «itity's  national 
audience  reach.  We  stress  that  in  this 
NPRMwe  are  not  addressing  the 
permissibility  and  attribution  of  LMAs 
under  our  local  ownership  rules,  as 


.-« 
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these  issues  are  currently  being 
analyzed  m  our  companion  local 
ownership  and  attribution  rule  makings. 

18.  The  double-couinting  issue  arises 
when  one  licensee  operates  as  a  broker 
to  another  in  the  same  televisimi  market 
pursuant  to  an  LMA;  in  this  situation  it 
reaches  the  same  audience  twice, 
through  two  diSnent  television 
stations.  We  have  incorporated  the 
general  issue  of  whether  television 
LMAs  should  be  attributed  in  the 
Attribution  Further  NPRM  and 
tmtatively  conclude  in  that  proceeding 
that  an  LMA  of  another  television 
station  in  the  same  market  for  more  than 
15%  of  the  brokered  station's  weekly 
iMtMdcast  hours  should  generally  be 
attributed  for  purposes  of  our  ownership 
rules.  However,  as  discussed  above  in 
the  context  of  satellite  stations,  the 
national  television  ownership  rule  now 
focuses  solely  on  national  audience 
reach  and  we  see  no  reason  to  double- 
count  a  maiket  for  purposes  of 
calculating  this  reach.  We  seek 
comment  on  this  tentative  conclusion. 
We  seek  comment  in  particular  on  the 
effect  of  double  counting  for  small 
stations,  or  for  stations  owned  by 
women  or  minorities. 

Market  Definition 

19.  The  19d6  Act  left  unchanged  a 
provision  in  our  television  ownership 
rule  that  defines  national  audience 
reach  as  the  total  nimiber  of  television 
households  in  the  Arbitron  Area  of 
Dominant  Influence  (AOI)  markets  in 
which  the  relevant  stations  are  located 
divided  by  the  total  national  television 
hoiiseholds  as  measured  by  ADI. 

20.  As  we  stated  in  the  1995 
Television  Ownership  Further  NPRM, 
Arbitron  no  longer  updates  its  county- 
by-county  determinations  of  each 
broadcast  station's  ADI.  Accordingly, 
we  proposed  to  use  Designated  Market 
Arms  (DMAs)  as  compiled  by  A.C. 
Nielsen — another  commercial  ratings 
service — where  we  previously  relied  on 
ADIs,  noting  that  they  are  analytically 
similar.  Moreover,  in  our  companion 
Local  TV  Second  Further  NPRM.  we 
state  that  the  DMA  provides,  as  a 
general  matter,  a  reasonable  proxy  of  a 
television  station's  geographic  market. 
Consequently,  we  tentatively  conclude 
in  that  proceeding  that  local  television 
markets  should  be  on  the  basis  of 
DMAs,  although  for  purposes  of  the 
local  ownership  rules,  we  further 
propose  that  we  should  supplement  the 
DMA  test  with  a  Grade  A  signal  contour 
criterion. 

21.  While  the  general  issue  of  how  to 
delineate  the  geographic  scope  gf  local 
markets  was  addressed  by  several 
commenters  in  response  to  the  1 995 


Television  Ownership  Further  NPRM, 
we  observe  that  it  was  not  in  the  context 
of  calculating  a  broadcaster's  national 
audience  reaich.  In  the  absence  of  any 
comment,  we  tentatively  conclude  that 
we  should  adopt  the  proposal  to  use 
DMAs  for  calculating  national  audience 
reach. 

22.  In  some  instances  the  use  of 
DMAs  instead  of  ADIs  may  lead  to  small 
variations  in  the  audience  reach 
calculation  of  some  stations.  This  is  due 
to  the  fact  that  in  some  instances 
Arbitron  and  Nielsen  define  markets 
somewhat  differently.  For  example, 
Hagerstown,  Maryland,  constitutes  its 
own  Arbitron  ADI,  while  it  is  part  of  the 
Washington,  DC  DMA  established  by 
Nielsen.  While  we  recognize  that  these 
variations  occur,  we  believe  they  will 
have  a  minor  efiiect  on  the  calculation  of 
an  entity's  national  ownership  reach. 
We  invite  parties  to  comment  on  this 
assessment. 

Implementation  and  Transition  Issues 

23.  In  this  NPRM,  we  propose  to 
modify  the  satellite  exemption,  but  we 
defer  consideration  of  the  UHF  discount 
until  our  biennial  review  in  1998.  We 
seek  comment  regarding  the 
implementation  of  any  changes  we  may 
make  to  the  satellite  exemption.  We  also 
seek  to  determine  whether  a  group 
station  owner  complying  with  the  35% 
limit  only  by  virtue  of  the  UHF  discount 
could  nevertheless  have  so  high  a 
national  audience  reach  that  it  would 
not  be  in  the  public  interest  and.  if  so, 
how  this  matter  is  best  addressed.  We 
note  that  part  of  the  1996  National  TV 
Ownership  Order  concerned  subsequent 
station  acquisitions  (i.e.,  UHF  or 
satellite  station  acquisitions  made  after 
March  15, 1996,  the  effective  date  of 
that  Order)  that  comply  with  the  35% 
audience  reach  limitation  only  by  virtue 
of  either  or  both  of  the  UHF  discount  or 
the  satellite  exemption.  We  advised 
broadcasters  that  such  transactions 
would  be  subject  to  the  ultimate 
resolution  of  this  rulemaking.  We  now 
ask  commenters  to  address  how  best  to 
effectuate  that  approach. 

Conclusion  '*' 

24.  The  Telecommuinications  Act  of 
1996  established  new,  relaxed 
limitations  on  national  multiple 
ownership.  We  have  issued  this  NPRM 
to  update  the  record  on  subsidiary 
matters  not  addressed  in  the  Act  which 
determine  how  to  calculate  the  new 
35%  national  audience  reach  cap—     \ 
whether  to  continue  the  satellite 
exemption,  as  well  as  issues  related  to 
LMAs  and  market  definition.  In  seeking 
comment  on  these  issues,  we  wish  to 
ensure  that  the  new  national  audience 


reach  cap  is  effectively  impfementated 
so  as  to  promote  our  competition  and 
diversity  goals.  We  also  seek  comment 
on  the  transaction  issues  raised  by  any 
rule  changes  we  may  adopt  in  this 
proceeding. 

Administrative  Matters 

25.  Pursuant  to  applicable  procedures 
set  forth  in  Sections  1.415  and  1.419  of 
the  Commission's  Rules,  47  CFR 
§§1.415  and  1.419,-interested  parties 
may  file  cornments  on  or  before 
February  7. 1997,  and  reply  comments 
on  or  before  March  7, 1997.  To  file 
formally  in  this  proceeding,  you  must 
file  an  original  plus  four  copies  of  all 
comments,  reply  comments,  and 
supporting  comments.  If  you  want  each 
Commissioner  to  receive  a  copy  of  your 
comments,  you  must  file  an  original 
plus  nine  copies.  You  should  send 
comments  and  reply  comments  to  Office 
of  the  Secretary,  Federal 
Communications  Commission, 
Washington,  D.C  20554.  Comments  and 
reply  comments  will  be  available  for 
public  inspection  during  regular 
business  hours  in  the  FCC  Reference 
Center  (Room  239),  1919  M  Stieel,  N.W.. 
Washington.  D.C  20554. 

26.  This  is  a  non-restricted  notice  and 
comment  rulemaking  proceeding.  Ex 
parte  presentations  are  permitted, 
except  during  the  Sunshine  Agenda 
period,  provided  they  are  disclosed  as 
provided  in  the  Commission  Rules.  See 
generally  47  CFR  Sections  1.1202. 
1.1203,  and  1.1206(a). 

Initial  Paperwork  Reduction  Act  of 
1995  Analysis 

The  rules  proposed  herein  have  been 
analyzed  with  respect  to  the  Paperwork 
Reduction  Act  of  1995  and  found  to 
contain  no  new  or  modified  form, 
information  collection  and/or  record 
keeping,  labeling,  disclosure  or  record 
retention  requirements.  These  proposed 
rules  would  not  increase  or  decrease 
biuden  hours  imposed  on  the  public. 

Initial  Regulatory  Flexibility  Analjrsis 

As  required  by  Section  603  of  the 
Regulatory  Flexibility  Act,  5  U.S.C. 
§603,  the  Commission  is  incorporating 
an  Initial  Regulatory  Flexibility 
Analysis  (IRFA)  of  the  expected  impact 
on  small  entities  of  the  policies  and 
proposals  in  this  Notice  of  Proposed 
Rulemaking  [NPRM\.^  Written  public 
comments  concerning  the  effect  of  the 


•  An  IRFA  pursuant  to  Public  Law  Notice  96-3S4, 
$603.  94  Stat.  1165  (1980J  was  incorporated  into 
both  the  Notice  of  Proposed  Rulemaking  and 
Further  Notice  of  Proposed  Rulemaking  in  MM 
Docket  Nos.  91-221  and  87-B.  the  national 
ownership  aspects  of  which  have  been  incorporated 
into  this  proceeding. 


-'^ 
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proposals  in  the  NPRM,  including  the 
IRFA,  on  small  businesses  are 
requested,  Conunents  must  be  identified 
as  responses  to  the  IRFA  and  must  be 
filed  by  the  deadlines  for  the 
submission  of  comments  in  this 
proceeding.  The  Secretary  shall  send  a 
copy  of  this  NPRM.  including  the  IRFA, 
to  the  Chief  Counsel  for  Advocacy  of  the 
Small  Business  Administration  in 
accordance  with  paragraph  603(a)  of  the 
Regulatory  Flexibility  Act' 

Reason  for  NPRM 

After  the  issuance  of  the  TV 
Ownership  Further  NPRM  in  1995,  the 
Telecommunications  Act  of  1996  «  was 
signed  into  law.  Accordingly,  this 
NPRM  seeks  comment  on  how  the 
Telecommunications  Act  of  1996  should 
affect  our  ongoing  analysis  of  the 
national  broadcast  television  ownership 
rules. 

Objectives 

This  NPRM  seeks  comment  on 
modifying  the  national  broadcast 
television  ownership  rules  to  achieve 
oiu  competition  and  diversity  goals  in 
Ught  of  the  passage  of  the 
Telecommimications  Act.  Pursuant  to 
the  Act,  a  licensee  may  not  own  a 
station  if  it  would  result  in  that 
broadcaster's  owning  television  stations 
with  an  aggregate  national  audience 
reach  exceeding  35%.  A  station's 
audience  reach  has  traditionally  been 
defined  for  national  ownership 
purposes  as  the  total  nimiber  of 
television  households  vdthin  the 
station's  Area  of  Dominant  Influence 
(ADI),  an  area  used  by  Arbitron  to 
analyze  broadcast  television  station 
competition.  While  the 
Telecommimications  Act  set  the  35% 
national  audience  reach  limit,  it  did  not 
address  how  to  actually  measure 
audience  reach.  This  NPRM  seeks 
comment  on  issues  relating  to  such 
measurement. 

First,  we  propose  to  eliminate  the 
satellite  exemption  to  the  national 
ownership  rule,  by  which  a  television 
satellite  station  is  not  considered  when 
calculating  a  broadcaster's  national 
audience  reach,  in  cases  where  the 
satellite  operates  in  a  different  market 
fitim  its  parent.  The  exemption  was 
intended  to  encourage  the  operation  of 
satelUte  stations.  Without  the 
exemption,  a  satellite  would  have 
brought  a  group  station  ovraer  closer  to 
the  12-statipn  cap  (which  was 
eliminated  by  the  Teleconununications 


'Public  Law  Notice  96-3S4. 94  Stat.  1164,  5 
U.S.C  Sepi  et  wq.  (1981),  a»  amended. 

•Public  Uw  Notice  104-104.  §  101, 110  Stat  56 
(1996)  (Telecommunications  Act). 


Act)  just  like  the  acquisition  of  any 
other  station,  thereby  creating  a 
disincentive  for  satellite  operation. 
However,  because  the  12-station  cap  has 
been  eliminated  and  because 
incorporation  of  a  satellite's  local 
market  should  add  relatively  Uttle  to  a 
group  owner's  total  national  audience 
readii,  the  disincentive  to  sateUite 
operation  has  likely  been  removed. 
When  the  satelUte  and  the  parent  are  in 
the  same  market,  however,  we  propose 
to  retain  the  exemption,  because 
multiple  coimting  of  the  same  audience 
would  appear  unrelated  to  Congress's 
concern  with  national  audience  reach. 

Second,  the  NPRM  turns  to  LMAs. 
noting  that  the  issue  is  relevant  only  if 
the  LMA  is  deemed  attributable,  a 
question  being  resolved  in  the  pending 
attribution  proceeding.  This  NPRM 
proposes  that  local  marketing 
agreements  (LMAs)  not  be  counted  for 
the  purposes  of  calculating  an  entity's 
national  audience  reach.  When  one 
hcensee  operates  as  a  broker  to  another 
in  the  same  television  market  pursuant 
to  an  LMA,  it  reaches  the  same  audience 
twice,  through  two  different  television 
stations,  and  it  does  not  allow  the 
brokering  station's  licensee  to  reach  any 
audience  that  it  is  not  already  reaching. 
Thus,  it  appears  that  Ck)ngress's  concern 
with  national  audience  reach,  as 
opposed  to  numerical  station  limits,  is 
not  implicated. 

Finally,  the  NPRM  proposes  to  utilize 
Designated  Market  Areas  (DMAs),  the 
areas  used  by  Nielsen  to  analyze 
broadcast  television  station  competition, 
instead  of  ADIs  when  calculating  the 
number  of  TV  households  in  a  station's 
market.  Arbitron  no  longer  updates  its 
county-by-coimty  determinations  of 
each  broadcast  station's  ADI.  However. 
DMAs  are  generally  similar  to  ADIs  and 
are  still  updated  regularly.  Any  effects 
caused  by  this  modification  of  the  rule 
are  expected  to  be  de  minimis. 

Legal  Rasis 

Authority  for  the  actions  proposed  in 
this  NPRM  may  be  found  in  Sections 
4(i)  and  303(r)  of  the  Commimications 
Act  of  1934.  as  amended.  47  U.S.C. 
§§  154(i),  303(r). 

Recording,  Recordkeeping,  and  Other 
Compliance  Requirements 

No  new  recording,  recordkeeping  or 
other  compliance  requirements  are 
proposed. 

Federal  Rules  That  Overlap.  Duplicate, 
or  Conflict  with  the  Proposed  Rules 

The  Commission's  broadcast- 
newspaper,  television  broadcast-cable, 
local  radio  ownership,  and  local 
television  ownership  rules  also  promote 


the  same  goals  as  the  rules  discussed  in 
this  item.  However,  they  do  not  overlap, 
dupUcate  or  conflict  with  the  proposed 
rules. 

Description  and  Estimate  of  the  Number 
of  Small  Entities  To  Which  the  Rules 
Would  Apply 

The  Small  Business  Administration 
(SBA)  defines  a  television  broadcasting 
station  that  is  independently  owned  and 
operated,  is  not  dominant  in  its  field  of 
operation,  and  has  no  more  than  $10.5 
million  in  annual  receipts  as  a  small 
business.^  Television  broadcasting 
stations  consist  of  establishments 
primarily  engaged  in  broadcasting 
visual  programs  by  television  to  the 
public,  except  cable  and  other  pay 
television  services.  ^°  Included  in  this 
industry  are  commercial,  religious, 
educational,  and  other  television 
stations.  ^1  Also  included  are 
establishments  primarily  engaged  in 
television  broadcasting  and  which 
produce  taped  television  program 
materials.^ 2  Separate  establishments 
primarily  engaged  in  producing  taped 
television  program  materials  are 
classified  under  another  SIC  number.*' 
There  were  1,509  television  stations 
operating  in  the  nation  in  1992.*'*  That 
niunber  has  remained  fairly  constant,  as 
indicated  by  the  approximately  1,550 
oi}erating  television  stations  in  August, 
1996.»5  In  1992,»«  there  were  1.155 
television  station  establishments  that 


•  13  CFR  *)  121.201.  Standard  Industrial  Code 
(SIC)  4833  (1996).  For  purposes  of  this  Notice  of 
Proposed  Ruleniaking,  we  are  utilizing  the  SBA's 
definition  in  determining  the  number  of  small 
businesses  to  which  the  proposed  rules  would 
apply,  but  we  reserve  the  right  to  adopt  a  more 
suitable  derinition  of  "small  business"  as  applied 
to  radio  and  television  broadcast  stations  and  to 
consider  further  the  issue  of  the  number  of  small 
entities  that  are  television  broadcasters  in  the 
future.  See  Beport  and  Order  in  MM  Docket  No.  93- 
48  {Children 's  Educational  and  Informational 
Programming).  61  FR  43981  (August  27. 1996). 
citing  5  U.S.C.S  601(3). 

i°Economics  and  Statistics  Administration, 
Bureau  of  Census,  U.S.  Oep't  of  Commerce.  1992 
Census  of  Tra.\sp<jrtation.  Commi-mcations  and 

t'TlUTIES,  ESTABUSHMKNT  AND  FiBM  SiZK.  Series 

UC92-S-1,  Appendix  A-9  (1995). 

"Id. 

"Id. 

"Id. 

'■•FCC  News  Release  No.  3^327,  January  13,  1993; 
Economics  and  Statistics  Administration.  Bureau  of 
Census.  U.S.  Dep't  of  Conunerce,  supra  note  71, 
Appendix  A-9. 

>' Federal  Communications  Commission  News 
Release  64958.  September  6,  1996. 

'"Census  for  communications  establishments  are 
performed  every  five  years,  during  yearsthat  end 
with  a  "2"  or  "7".  See  Economics  and  Statistics 
Administration,  Bureau  of  Census,  U.S.  Dep't  of 
Commerce,  1992  Census  of  Transportation, 
Communicatioiu  and  Utilities,  Establishment  and 
Firm  Size.  Series  UC92-S-1,  Appendix  A-9,  m 
(1995). 
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produced  less  than  $10.0  million  in 
revenue.*' 

We  recognize  that  the  proposed  rules 
may  also  affect  minority  and  women- 
owned  stations,  some  of  which  may  be 
small  entities.  In  1995,  minorities 
owned  and  controlled  37  (3.0%)  of 
1,221  commercial  television  stations.'* 
According  to  the  U.S.  Bureau  of  the 
Census,  1987  women  owned  and 
controlled  27  (1.9%)  of  1.342 
commercial  and  noncommercial 
television  stations  in  the  United 
States.'^  We  recognize  that  the  niunbers 
of  minority  and  women  broadcast 
owners  may  have  changed  due  to  an 
increase  in  license  transfers  and 
assignments  since  the  passage  of  the 
Telecommunications  Act  of  1996.  We 
seek  comment  on  the  cvirrent  numbers 
of  minority  and  women  owned 
broadcast  properties  and  the  numbers  of 
these  that  qualify  as  small  entities.  To 
assist  us  with  our  responsibilities  under 
the  Regulatory  Flexibility  Act,  we 
specifically  request  comments 
concerning  our  assessment  of  the 
niunber  of  small  businesses  that  will  be 
impacted  by  this  rule  making 
proceeding,  the  type  or  form  of  impact, 
and  the  advantages  and  disadvantages  of 
the  impact. 


"The  amount  of  $10  million  was  used  to 
estimate  the  number  of  small  business 
establishments  because  the  relevant  Census 
categories  stopped  at  S9,999.999  and  began  at 
510,000.000.  No  category  for  $10.5  million  existed. 
Thus,  the  number  is  as  accurate  as  it  is  possible  to 
calculate  with  the  available  information. 

^'Minority  Commercial  Broadcast  Ownership  in 
the  United  Slates.  U.S.  Dep't  of  Commerce,  National 
Telecommunications  and  Information 
Administration,  The  Minority  Telecommunications 
Development  Program  (MTDP)  (April  1996).  MTDP 
considers  minority  ownership  as  ownership  of  more 
than  50%  of  the  broadcast  corporation's  stock,  have 
voting  control  in  a  broadcast  partnership,  or  own 
a  broadcasting  property  as  an  individual  proprietor. 
Id.  The  minority  groups  included  in  this  report  are 
Black.  Hispanic,  Asian,  and  Native  American. 

'*  See  Comments  of  American  Women  in  Radio 
and  Television,  Inc.  in  MM  Docket  No.  94-149  and 
MM  Docket  No.  91-140,  at  4  n.4  (filed  May  17, 
1995).  citing  1987  Economic  Censuses.  IVomen- 
OwTied  Business.  WB87-1,  U.S.  Dept  of  Commerce. 
Biueau  of  the  Census,  August  1990  (based  on  1987 
Census).  After  the  1987  Census  report,  the  Census 
Bureau  did  not  provide  data  by  particular 
communications  services  (four-digit  Standard 
Industrial  Classification  (SIC)  Code),  but  rather  by 
the  general  two-digit  SIC  Code  for  communications 
(*48).  Consequently,  since  1987,  the  U.S.  Census 
Bureau  has  not  updated  data  on  ownership  of 
broadcast  facilities  by  women,  nor  does  the  FCC 
collect  such  data.  However,  we  sought  comment  on 
whether  the  Annual  Ownership  Report  Form  323 
should  be  amended  to  include  information  on  the 
gender  and  race  of  broadcast  license  owners. 
Policies  and  Rules  Regarding  Minority  and  Female 
Ownership  of  mass  Media  Facilities.  Notice  of 
Proposed  Rulemaking,  10  FCC  Red  2788  (1995),  60 
FR  6068,  (February  1, 1995). 


Any  Significant  Alternatives  Minimizing 

the  Impact  on  Small  Entities  and 
Consistent  with  the  Stated  Objectives 

The  proposed  rules  and  policies 
would  apply  to  full  power  broadcast 
television  Ucensees.  permittees,  and 
potential  licensees.  We  have  proposed 
to  not  double  count  commonly  owned 
stations  in  the  same  market  and  LMAs 
for  the  purpose  of  calculating  a 
Ucensee's  national  audience  reach.  We 
also  propose  to  eliminate  the  satellite 
exemption  of  licensees  that  operate  a 
satellite  station  in  a  separate  market 
from  the  parent  station.  We  do  not  have 
sufficient  information,  at  this  time,  to 
reach  a  tentative  conclusion  about  the 
effect  of  these  proposed  rules,  and  seek 
comment  on  the  potential  significant 
economic  impact  of  these  proposals  on 
a  substantial  number  of  small  stations. 
We  urge  parties  to  support  their 
comments  with  specific  evidence  and 
analysis. 

We  tentatively  conclude  that  there  is 
not  a  significant  economic  impact 
regarding  our  proposal  to  use 
Designated  Market  Areas  (DMAs) 
compiled  by  A.C.  Nielsen  instead  of 
Arbitron  to  calculate  national  audience 
reach.  A.C.  Nielsen,  like  Arbitron,  is 
another  commercial  ratings  service,  and 
they  are  analytically  similar. 

List  of  Subjects  in  47  CFR  Part  73 

Television  broadcasting. 
Federal  Ckimmunications  Commission. 
William  F.  Catoo, 
Acting  Secretary. 
(FR  Doc.  96-32139  Filed  12-18-96;  8:45  am) 

BILLMO  COOe  (712-01-M 


DEPARTMENT  OF  TRANSPORTATION 

National  Highway  Traffic  Safety 
Administration 

49  CFR  Part  571 
pocket  96-22;  Notice  1] 

Federal  Motor  Vehicle  Safety 
Standards:  Head  Restraints 

AGENCY:  National  Highway  Traffic 
Safety  Administration  (NHTSA),  DOT. 
ACTION:  Request  for  comment;  technical 
report. 

SUHMARY:  This  document  requests 
comments  about  a  NHTSA  Technical 
Report  titled,  "Head  Restraints — 
Identification  of  Issues  Relevant  to 
Regulation,  Design,  and  Effectiveness." 
The  report  discusses  Federal  Motor 
Vehicle  Safety  Standard  No.  202,  Head 
Restraints,  and  its  history,  previous 
evaluations  of  Standard  No.  202  and 


head  restraint  effectiveness, 
biomechanics  of  neck  injury  and  related 
research,  current  whiplash  rates, 
occupant/head  restraint  positioning, 
insurance  industry  evaluation, 
European  standards,  and  future  designs. 
The  report  also  identifies  questions 
which,  if  answered  may  lead  to 
improvement  in  head  restraint 
effectiveness  through  modifying 
Standard  No.  202.  These  questions  are 
rep>eated  in  this  document.  The  agency 
invites  the  public  to  comment  on  the 
report;  answer  the  questions  listed  in 
this  notice;  and  make  any  other 
comments  relevant  to  the  regulation, 
desi^  and  effectiveness  of  head 
restraints. 

DATES:  Comments  must  be  received  no 
later  than  March  19, 1997, 
ADDRESSES:  All  comments  should  refer 
to  the  docket  and  notice  number  of  this 
notice  and  be  submitted  to:  Docket 
Section,  Room  5109,  Nassif  Building, 
400  Seventh  Street,  SW,  Washington  DC 
20590.  (Docket  hours.  9:30  a.m.-4:00 
p.m.,  Monday  through  Friday,] 
FOR  FURTHER  INFORMATION  CONTACT: 
Louis  Molino,  Office  of  Crashworthiness 
Standards.  Light  Duty  Vehicle  Division, 
NPS-11.  NHTSA,  400  Seventh  Street. 
SW,  Washington,  DC  20590  (Phone: 
202-366-2264;  Fax:  202-366-4329;  E- 
mail:  lmoUno@iihtsa.dot.gov). 

SUPPLEMENTARY  INFORMATION: 

Background 

Since  January  1, 1969  passenger  cars 
have  been  required  by  Federal  Motor 
Vehicle  Safety  Standard  No.  202  to  have 
head  restraints  in  the  front  outboard 
seating  positions.  Head  restraints  must 
either  (a)  be  at  least  27.5  inches  above 
the  seating  reference  point  in  their 
highest  position  and  not  deflect  more 
than  4  inches  under  a  120  pound  load, 
or  (b)  limit  the  relative  angle  of  the  head 
and  torso  of  a  95th  percentile  dummy  to 
not  exceed  45  degrees  when  exposed  to 
an  8  g  acceleration.  Standard  No.  202 
was  extended  to  light  trucks  and  vans 
under  10,000  pounds  on  September  1, 
1991. 

In  1982,  the  National  Highway  Traffic 
Safety  Administration  (NHTSA) 
reported  the  effectiveness  of  integral 
and  adjustable  restraints  at  reducing 
neck  injuries  in  rear  impacts  was  17  and 
10  percent,  respectively.  The  difference 
was  due  to  integral  restraints  being 
higher  with  respect  to  the  occupant's 
head  than  adjustable  restraints,  which 
are  normally  left  down.  The  agency 
concluded  that  head  restraints  were  a 
cost  effective  safety  device. 

In  1995.  the  Insurance  Institute  for 
Highway  Safety  (IIHS)  evaluated  the 
head  restraints  of  164  vehicles  based  on 
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their  position  relative  to  the  H-point. 
Scores  were  reduced  for  adjustable 
restraints  under  the  assiunption  that 
they  typically  are  not  adjusted  properly. 
Eight  percent  of  restraints  were  given  an 
acceptable  or  better  rating.  Twenty-one 
percent  were  rated  marginal  and  71 
percent  vrare  rated  as  poor. 

NHTSAReport 

The  current  NHTSA  report  attempts 
to  identify  and  explore  issues  relevant 
to  the  regulation,  design,  and 
effectiveness  of  head  restraints.  The 
report  discusses  Standard  No.  202's 
history,  previous  evaluations  of  the 
Standard  and  head  restraint 
efiiectiveness,  biomechanics  of  neck 
injiuy  and  related  research,  current 
whiplash  rates,  occupant/head  restraint 
positioning,  insurance  industry 
evaluation,  European  standards,  and 
futiue  designs. 

The  agency  hopes  the  report  will 
generate  a  dialogue  about  head 
restraints.  The  information  gained  frcMn 
this  dialogue  may  be  vised  to  determine 
if  Standard  No.  202  needs  to  be 
modified,  and  if  so,  in  what  way. 

NHTSA  welcomes  public  review  of 
the  technical  report  and  invites  the 
reviewers  to  submit  comments  about  the 
data  and  information  contained  therein. 
Reviewers  are  also  encouraged  to  submit 
information  to  supplement  the  report 
and  other  comments  relevant  to  the 
regulation,  design  and  effectiveness  of 
head  restraints.  To  aid  the  agency  in 
acquiring  the  information  it  needs  from 
its  partners,  NHTSA  is  including  a  list 
of  questions.  For  ease  of  reference,  the 
qu^tions  are  numbered  consecutively. 
NHTSA  encourages  commenters  to 
provide  speciHc  responses  for  each 
question  for  which  they  may  have 
information  or  views.  In  addition,  to 
facilitate  tabulation  of  the  written 
comments,  please  identify  the  number 
of  each  question  to  which  you  are 
responding.  NHTSA  requests  the 
commenters  provide  as  specific  a 
rationale  as  possible  for  any  position 
they  are  taking,  including  an  analysis  of 
safety  consequences. 

1.  Are  existing  head  restraints 
sufficient  in  preventing  neck  injuries  in 
rear  impacts?  How  can  head  restraints 
and  seating  systems  be  improved  to 
reduce  neck  injuries?  What  means 


should  be  used  to  measiue 
improvements? 

2.  Is  Standard  No.  202's  height 
requirement  of  at  least  27.5  inches 
sufficient?  Should  there  be  a 
requirement  for  the  horizontal  distance 
between  the  head  and  head  restraint? 
Should  adjustable  head  restraints  have, 
to  lock  in  position? 

3.  If  the  Standard  No.  202  height 
requirement  is  changed,  should  the 
performance  requirement  for  the 
ahemate  8  g  dynamic  test  procedure  be' 
changed  to  maintain  equivalence 
between  the  compliance  options?  Is  a 
dynamic  test  procedure  a  necessity  for 
active  head  restraints?  Is  the  aurrent 
knowledge  base  in  neck  injiuy  criteria 
sufficient  to  extend  the  performance 
requirements  of  the  dynamic  procedure? 
Would  changes  to  the  Hybrid  m  neck 
have  to  be  made? 

4.  In  the  past  the  agency  has  received 
comments  opposing  higher  restraint 
height  requirements  due  to  the  potential 
decrease  of  occupant  visibihty.  Can  a 
solution  be  reached  which  considers 
visibility  and  injury  prevention? 

5.  The  European  analogue  to  Standard 
No.  202  is  Economic  Commission  for 
Europe  (ECE)  Regulation  No.  25.  By  the 
year  2000,  this  regulation  will  require 
front  outboard  seating  positions  to  have 
a  head  restraint  that  can  achieve  a 
height  of  31.5  inches  above  the  H-point 
(This  is  four  inches  above  the  heif^t 
required  in  Standard  No.  202).  The 
minimum  ECE  height  at  all  seating 
positions  will  be  29.5  inches  above  the 
H-point.  Should  the  agency  pattern 
Standard  No.  202  after  the  ECE 
requirements? 

6.  Would  an  upgrade  of  Standard  No. 
207,  Seating  Systems,  affect 
requirements  for  head  restraints? 
Should  any  change  in  Standard  No.  202 
be  synchronized/integrated  with 
changes  in  Standard  207? 

7.  In  section  4.1  of  the  current  report, 
NHTSA  estimates  the  cost  of  whiplash 
injiuy  to  be  approximately  $4.5  bilUon 
aimually,  in  1995  dollars.  Is  this 
estimate  acciuate  based  on  the 
assumptions  made?  What  is  the  best 
way  to  reduce  this  cost?  What  specific 
changes  to  Standard  202  or  any  other 
Standard  will  reduce  this  cost.  What 
would  be  the  cost  of  these  changes? 
What  would  be  the  resulting  benefits? 


Sobmissioii  of  romments 

Interested  persons  are  invited  to 
sulnnit  comments  on  the  technical 
report.  It  is  requested  but  not  required 
that  10  copies  be  submitted. 

All  comments  must  not  exceed  15 
pages  in  length.  (49  CFR  553.21). 
Necessary  attachments  may  be 
appended  to  these  submissions  without 
regard  to  the  15-page  limit.  This 
limitation  is  intended  to  encourage 
commenters  to  detail  their  primary 
arguments  in  a  concise  fashion. 

If  a  oomroenter  wishes  to  sulunlt 
certain  information  imder  a  claim  of 
confidentiahty,  three  copies  of  the 
complete  submission,  including 
pvuportedly  confidential  business 
information,  should  be  submitted  to  the 
Chief  Counsel,  NHTSA,  at  the  street 
address  given  above,  and  seven  copies 
from  which  the  purportedly  confidential 
information  has  heen  deleted  should  be 
submitted  to  the  Docket  Section.  A 
request  for  confidentiality  should  be 
accompanied  by  a  cover  letter  setting 
forth  the  information  specified  in  the 
agency's  confidential  business 
information  regulation.  49  CFR  Part  512. 

All  comments  received  before  the 
close  of  business  on  the  comment 
closing  date  indicated  above  will  be 
available  for  examination  in  the  docket 
at  the  above  address  both  before  and 
after  that  date.  NHTSA  will  continue  to 
file  relevant  information  as  it  becomes 
available  in  the  docket  after  the  closing 
date,  and  it  is  recommended  that 
interested  persons  continue  to  examine 
the  docket  for  new  material. 

Those  persons  desiring  to  be  notified 
upon  receipt  of  their  comments  in  the 
docket  should  enclose  a  self-addressed, 
stamped  postcard  in  the  envelope  with 
their  comments.  Upon  receiving  the 
comments,  the  docket  supervisor  will 
retiun  the  postcard  by  mail. 

Audiority:  49  U.S.C  322,  30111,  36115, 
30117,  and  30166;  delegation  of  authority  at 
49  CFR  1.50. 

Issued  on  December  11, 1996. 
L.  Robert  Shebon, 
Associate  Administrator  for  Safety 
Performance  Standards. 
IFR  Doc  96-32032  FUed  12-18-96;  8:45  am) 
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DEPARTMENT  OF  AGRICULTURE 

Submission  for  OMB  Review; 
Comment  Request 

December  13, 1996. 

The  Department  of  Agriculture  has 
submitted  the  following  information 
collection  requiremenl(s)  to  OMB  for 
review  and  clearance  under  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13.  Comments 
regarding  (a)  whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  will  have  practical  utility; 
(b)  the  accuracy  of  the  agency's  estimate 
of  burden  including  the  validity  of  the 
methodology  and  assumptions  used:  (c) 
ways  to  enhance  the  quality,  utility  and 
clarity  of  the  information  to  be 
collected;  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  those  who  are  to  respond,  including 
through  the  use  of  appropriate 
automated,  electronic,  mechanical,  or 
other  technological  collection 
techniques  or  other  forms  of  information 
technology  should  be  addressed  to:  Desk 
Officer  for  Agriculture.  Office  of 
Information  and  Regulatory  Affairs, 
Office  of  Management  and  Budget 
(OMB),  Washington,  D.C.  20503  and  to 
Department  Clearance  Office,  USDA, 
OaO,  Mail  Stop  7602,  Washington,  D.C. 
20250-7602. 

Comments  regarding  these 
information  collections  are  best  assured 
of  having  their  full  effect  if  received 
within  30  days  of  this  notification. 
Copies  of  the  submission(s)  may  be 
obtained  by  calling  (202)  720-6204  or 
(202) 720-6746. 

An  agency  may  not  conduct  or 
sponsor  a  collection  of  information 
unless  the  collection  of  information 
displays  a  currently  valid  OMB  control 
number  and  the  agency  informs 
potential  persons  who  are  to  respond  to 
the  collection  of  information  that  such 
persons  are  not  required  to  respond  to 


the  collection  of  information  unless  it 
displays  a  currently  valid  OMB  control 
number. 

•  Agricultural  Marketing  Service 

Title:  Sweet  Cherries  Grown  in 
l3esignated  Counties  in  Washington, 
Marketing  Order  No.  923. 

OMB  Control  Number:  0581-0133. 

Summary:  The  USDA  needs 
information  from  growers  and  handlers 
to  select  committee  members,  to 
conduct  referenda,  and  to  amend  the 
marketing  order  and  agreement. 

Need  and  Use  of  the  Information:  The 
information  is  needed  to  regulate  the 
provisions  of  Marketing  Order  No.  923. 

Description  of  Respondents:  Business 
or  other  for-profit;  farms. 

Number  of  Respondents:  1265. 

Frequency  of  Responses:  Reporting: 
On  occasion;  biennially. 

Total  Burden  Hours:  69. 

•  Agricultural  Marketing  Service 

r/(/e;  Onions  Grown  in  Certain 
Designated  Counties  in  Idaho,  and 
Malheur  County,  Oregon. 

OMB  Control  Number:  0581-0087. 

Summary:  The  USDA  needs 
information  iirom  growers  and  handlers 
to  select  committee  members,  to 
conduct  referenda,  and  to  amend  the 
marketing  order  and  agreement. 

Need  and  Use  of  the  Information:  The 
information  is  used  to  regulate  the 
provisions  of  Marketing  Order  No.  958. 

Description  of  Respondents:  Business 
or  other  for-profit;  farms. 

Number  of  Respondents:  484. 

Frequency  of  Responses: 
Recordkeeping;  Reporting:  On  occasion, 
annually,  biennially. 

Total  Burden  Hours:  215. 

•  Agricultural  Marketing  Service 

Title:  Fresh  Prunes  Grown  in 
Designated  Counties  in  Washington  and 
Umatilla  County,  Oregon. 

OMB  Control  Number:  0581-0134. 

Summary:  The  USDA  needs 
information  horn  growers  and  handlers 
to  select  committees  members  to 
conduct  referenda,  and  to  amend  the 
Marketing  Order  and  agreement. 

Need  and  Use  of  the  Information:  The 
information  is  used  to  regulate  the 
provisions  of  Marketing  Order  No.  924. 

Description  of  Respondents:  Business 
or  Other  for-profit;  farms. 

Number  of  Respondents:  413. 

Frequency  of  Responses:  Reporting: 
On  occasion,  biennially. 


Total  Burden  Hours:  23. 
•  Agricultural  Marketing  Service 

Title:  Application  for  Plant  Variety 
Protection  Certificate  and  Objective 
Description  of  Variety. 

OMB  Control  Number:  0581-0055. 

Summary:  The  applicant  must 
provide  information  which  shows  the 
variety  is  eligible  for  protection  and  that 
it  is  indeed  new,  distinct,  uniform,  and 
stable  as  the  law  requires. 

Need  and  Use  of  the  Information: 
Information  collected  is  required  to  - 
provide  expert  examiners  in  the  Plant 
Variety  Protection  Office  a  basis  for 
issuing  or  denying  a  certificate  of 
protection. 

Description  of  Respondents:  Business 
or  other  for-profit;  not-for-profit 
institutions;  Federal  Government. 

Number  of  Respondents:  1 18. 

Frequency  of  Responses:  Reporting: 
On  occasion,  quarterly. 

Total  Burden  Hours:  1.509. 
Lany-  Roberson, 

Deputy  Departmental  Clearance  Officer. 
|FR  Doc.  96-32168  Filed  12-18-96;  8:45  ainl 
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Rural  Utilities  Service 

Associated  Electric  Cooperative,  Inc.;' 
Notice  of  Intent 

AGENCY:  Rural  Utilities  Service,  USDA. 
ACTION:  Notice  of  intent  to  hold  scoping 
meeting  and  prepare  an  Environmental 
Assessment  and/or  Environmental 
Im{)act  Statement. 

SUMMARY:  Notice  is  hereby  given  that 
the  Rural  Utilities  Service  (RUS), 
pursuant  to  the  National  Environmental 
Policy  Act  of  1969  (NEPA)  (42  U.S.C. 
4321  et  seq.),  the  Council  on 
Environmental  Quality  (CEQ) 
Regulations  for  Implementing  NEPA  (40 
CFR  Parts  1500-1508),  and  RUS 
Environmental  Policies  and  Procedures 
(7  CFR  Part  1794)  proposes  to  prepare 
an  Environmental  Assessment  and/or  an 
Environmental  Impact  Statement  (EIS) 
for  its  Federal  action  related  to  a 
proposal  by  Associated  Electric 
Cooperative,  Inc.,  to  construct  a  250 
megawatt  combined  cycle  electric 
generating  plant  in  Southeast  Missouri. 
MEETING  INFORMATION:  RUS  will  conduct 
a  scoping  meeting  in  an  open  house 
forum  on  January  22,  1997,  from  2  p.m. 
until  4  p.m.  and  from  6  p.m.  until  8  p.m. 


Federal  Register  /  Vol.  61,  No.  245  /  Thursday,  December  19,  1996  /  Notices 


66995 


at  the  Boot  Hill  Education  Center  of 
Southeast  Missouri  State  University 
located  at  700  North  Douglas  Street  in 
Maiden,  Missouri. 

FOR  FURTHER  mFORMATION  CONTACT:  Bob 
Quigel,  Engineering  and  Environmental 
Staff,  Rural  Utility  Service.  Stop  1571, 
1400  Independence  Avenue,  SW, 
Washington,  DC  20250-1571.  telephone 
(202)  720-1784. 
SUPPLEMBITARY  INFORMATION: 
Assodated  Electric  Cooperative,  Inc., 
proposes  to  construct  the  plant  at  one  of 
three  potential  sites.  These  sites  are  in 
the  Missouri  counties  of  Butler, 
Dunklin,  and  Stoddard.  The  site  in 
Butler  County  is  located  on  State 
Highway  53  just  north  of  Fagus,  the  site 
in  Dunklin  County  is  located  just  west 
of  Glennonville  on  the  east  side  of  the 
St.  Francis  River,  and  the  site  in 
Stoddard  County  is  located  west  of 
Idalia  on  County  Road  E. 

The  plant  will  incorporate  an 
advanced  technology  Siemens 
combustion  turbine  which  is  considered 
one  of  the  most  efficient  unit  of  its  type 
on  the  market.  The  primary  fuel  for  the 
plant  will  be  natural  gas  with  low  sulfur 
fuel  oil  to  be  used  as  a  backup  fuel.  The 
plant  will  include  the  construction  of 
gas  and  steam  turbines,  heat  recovery 
stream  generator,  cooling  towers,  water 
treatment  fecilitates,  electrical 
switchyard,  and  a  fuel  oil  storage  tank. 

Alternatives  considered  by  RUS  and 
Associated  Electric  Cooperative,  Inc.,  to 
constructing  the  generation  facility 
proposed  include:  (a)  No  action,  (b) 
purchase  of  power,  (c)  load  management 
and  conservation,  and  (d)  constructing  a 
simple  cycle  combustion  plant. 

To  be  presented  at  the  public  scoping 
meeting  will  be  a  siting  and  alternatives 
study  prepared  by  Associated  Electric 
Cooperative,  Inc.  The  siting  and 
alternatives  study  is  available  for  public 
review  at  RUS  at  the  address  provided 
in  this  notice  or  at  Associated  Electric 
Cooperative,  Inc.,  2814  South  Golden, 
Springfield,  Missouri,  phone  (417)  881- 
1204.  This  document  will  also  be 
available  at  the  following  libraries: 

City  of  Sikeston  Library.  221  North 

Kingshighway,  Sikeston,  MO  63801, 

(573) 471-4140 
Dexter  Public  Library,  34  South  Ehn, 

Dexter,  MO  63841,  (573)  624-3764 
Dunklin  County  Public  Library,  226 

North  Main  Street,  Kennett,  MO 

63857 (573) 888-3561 
New  Madrid  Memorial  Library,  431  Mill 

Street,  New  Madrid,  MO  63869,  (573) 

748-2378 
Poplar  Bluff  Public  Library,  318  North 

Main  Street.  Poplar  Bluff.  MO  63901, 

(573)  686-8639 


Piggot  Public  Library,  361  West  Main 
Street,  Piggot,  Arkansas  72454,  (501) 
598-3666 

Government  agencies,  private 
organizations,  and  the  public  are  invited 
to  participate  in  the  planning  and 
analysis  of  the  proposed  project. 
Representatives  from  RUS,  Associated 
Electric  Cooperative,  Inc.,  and  Bums 
and  McDonnell  will  be  available  at  the 
scoping  meeting  to  discuss  RUS's 
environmental  review  process,  describe 
the  project  and  alternatives  under 
consideration,  discuss  the  scope  of 
environmental  issues  to  be  considered, 
answer  questions,  and  accept  oral  and 
written  comments.  Written  comments 
will  be  accepted  for  at  least  30  days  after 
the  public  scoping  meeting.  Written 
comments  should  be  sent  to  RUS  at  the 
address  provided  in  this  notice. 

From  information  provided  in  the 
siting  and  alternatives  study,  input  that 
may  be  provided  by  government 
agencies,  private  organizations,  and  the 
public.  Associated  Electric  Cooperative, 
Inc.,  and  Burns  and  McDonnell  will 
prepare  an  environmental  analysis  to  be 
submitted  to  RUS  for  review.  If 
significant  impacts  are  not  evident 
based  on  a  review  of  the  environmental 
analysis  and  other  relevant  information, 
RUS  will  prepare  an  environmental 
assessmept  to  determine  if  the 
preparation  of  an  EIS  is  warranted. 

Should  RUS  determine  that  the 
preparation  of  an  EIS  is  not  warranted, 
it  will  prepare  a  flnding  of  no  significant 
impact  (FONSI).  The  FONSI  will  be 
made  available  for  public  review  and 
comment  for  30  days.  Public 
notification  of  a  FONSI  would  be 
published  in  the  Federal  Register  and  in 
newspapers  with  a  circulation  in  the 
project  area  displaying  this  notice.  RUS 
will  not  take  its  final  action  related  to 
the  project  prior  to  the  expiration  of  the 
30-day  period. 

Any  final  action  by  RUS  related  to  the 
proposed  project  will  be  subject  to,  and 
contingent  upon,  compliance  with  all 
relevant  Federal  environmental  laws 
and  r^ulations  and  completion  of 
environmental  procedures  as  prescribed 
by  CEQand  RUS  environmental  policies 
and  procedures. 

Dated:  December  12, 1996. 
Adam  M.  Goiodner, 

Deputy  Administrator — Pro-am  Operations. 
IFR  Doc.  96-32223  Filed  12-18-96;  8:45  ami 
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DEPARTMENT  OF  COMMERCE 

IntematkHiai  Trade  Administration 

North  American  Free  Trade  Agreement 
(NAFTA),  Article  1904  Binational  Panel 
Reviews:  Notice  of  Wittidrawal  of  Partel 
Request 

agency:  NAFTA  Secretariat,  United 
States  Section,  International  Trade 
Administration,  Department  of 
Commerce.  -- 

ACnON:  Notice  of  withdrawal  of  parcel 
request. 

SUMMARY:  Notice  is  herelby  given  of  the 
Withdrawal  of  the  Request  for  Panel 
Review  of  the  final  results  of  the  6th 
Antidumping  Duty  Administration 
Review  (December  1, 1991-November 
30, 1992)  respecting  Porcelain-On-Steel 
Cooking  Ware  From  Mexico  (Secretariat 
File  No.  USA-96-1904-01).  As  of 
December  5, 1996,  no  Complaints  were 
filed  pursuant  to  Rule  39  of  the  Rules  of 
Procedure  for  Article  1904  Binational 
Panel  Review,  no  Notices  of  Appearance 
were  filed  pursuant  to  Rule  40  and  no 
panel  has  been  appointed.  Therefore, 
there  are  no  "participants"  in  this 
review  as  defined  in  Rule  3,  and  this 
panel  review  is  hereby  terminated. 
FOR  FURTHER1NFORMATION  CONTACT: 
James  R.  Holbein,  United  States 
Secretary,  NAFTA  Secretariat,  Suite 
2061, 14th  and  Constitution  Avenue, 
Washington,  DC  20230,  (202)  482-5438. 
SUPPLBMENTARY  INFORMATKM:  Chapter 
19  of  the  North  American  Free  Trade 
Agreement  ("Agreement")  establishes  a 
mechanism  to  replace  domestic  judicial 
review  of  final  determinations  in 
antidumping  and  countervailing  duty 
cases  involving  imports  from  a  NAFTA 
country  with  review  by  independent 
binational  panels.  When  a  Request  for 
Panel  Review  is  filed,  a  panel  is 
established  to  act  in  place  of  national 
courts  to  review  expeditiously  the  final 
determination  to  determine  whether  it 
conforms  with  the  antidumping  or 
countervailing  duty  law  of  the  country 
that  made  the  determination. 

Under  Article  1904  of  the  Agreement, 
which  came  into  force  on  January  1, 
1994,  the  Government  of  the  United 
States,  the  Government  of  Canada  and 
the  Ciovemment  of  Mexico  established 
Rules  of  Procedure  for  Article  1904 
Binational  Panel  Reviews  ("Rules"). 
These  Rules  were  published  in  the 
Federal  Register  on  February  23, 1994 
(59  FR  8686). 

Dated:  December  11, 1996. 
James  R.  Uolbeiii, 

United  States  Secretary.  NAFTA  Secretariat. 
(FR  Doc.  96-32204  Filed  12-18-96;  8:45  ami 
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National  Oceanic  and  Atmospheric 
Administration 

Southwest  Region  Logboolc  Family  of 
Forms 

ACTION:  Proposed  collection:  comment 
request. 

summary:  The  Department  of 
Commerce,  as  part  of  its  continuing 
effort  to  reduce  paperwork  and 
respondent  burden,  invites  the  general 
public  and  other  Federal  agencies  to 
take  this  opportunity  to  comment  on 
proposed  and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13  (44  U.S.C 
3506(c)(2)(A)). 

DATES:  Written  comments  must  be 
submitted  on  or  before  February  18, 
1997. 

A00RE8SES:  Direct  all  written  comments 
to  Linda  Engelraeier,  Acting 
Departmental  Forms  Clearance  Officer, 
Department  of  Commerce,  Room  5327, 
14di  and  Constitution  Avenue,  NW. 
Washington  DC  20230. 
FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  information  collection 
instrument(s)  and  instructions  should 
be  directed  to  Svein  Fougner,  Fisheries 
Management  Division,  Southwest 
Region.  NMFS,  501  W.  Ocean 
Boulevard.  Suite  4200,  Long  Beach, 
California  90802.  telephone  310-980- 
4034. 

SUPPLBKeiTARY  INFORMATION: 

L  Abstract 

The  Federal  Fisheries  Logbook 
Program  administered  by  the  Southwest 
Region,  NMFS.  is  the  principal 
mechanism  for  monitoring  the  extent 
and  nature  of  fishing  in  the  pelagic 
longline,  crustacean.  bottomRsh  and 
precious  corals  fisheries  in  the  western 
Pacific  region.  These  fisheries  are 
regulated  under  fishery  management 
plans  prepared  by  the  Western  Pacific 
Fishery  Management  Council  and 
approved  by  the  Secretary  of  Commerce. 
Persons  who  have  permits  to  participate 
in  these  fisheries  must  maintain  and 
provide  to  the  Southwest  Regional 
Administrator,  NMFS.  data  concerning 
catch,  effort,  results  of  experimental 
fishing,  or  other  records.  These  data  are 
needed  to  ensure  the  ability  to 
determine  the  effects  of  the  fishery  on 
the  fish  stocks,  determine  the  economic 
and  social  values  associated  with  the 
fisheries,  evaluate  the  effectiveness  of 
management  and  the  impacts  of 
potential  changes  in  management,  and 
enforce  the  regulations  governing  the 
fisheries.     • 


n.  Method  of  ColUction 

Where  logbooks  are  required, 
permittees  are  provided  with  the 
required  forms  that  are  filled  out  while 
on  a  fishing  trip  and  are  submitted  to 
the  Regional  Administrator  on  the 
completion  of  a  trip.  For  experimental 
fishing,  permittees  are  advised  of  the 
information  that  must  be  provided  to 
the  Regional  Administrator  at  the 
completion  of  the  experiment,  but  are 
left  to  furnish  that  information  in  the 
manner  they  see  fit.  NMFS  will  provide 
guidance  as  requested.  Observers  may 
be  placed  on  vessels  to  ensure  that  more 
complete  and  accurate  data  are  provided 
to  NMFS  than  could  reasonably  be 
expected  of  the  fishing  vessel  operator. 
Sales  report  forms  are  provided  where 
appropriate.  Pre-trip  and  pre-landings 
reports  are  made  by  radio  or  by 
messaging  using  automated  vessel 
monitoring  system  equipment.  Protected 
species  interaction  reports  are  made  in 
a  manner  determined  by  the  permittee. 

m.  Data 

OMB  Number:  Q648-0214.         • 

Form  Number:  None. 

Type  of  Review:  Regular  Submission. 

Affected  Public:  Individuals  and 
businesses  (commercial  fishermen). 

Estimated  Number  of  Respondents: 
215. 

Estimated  Time  Per  Response:  5 
minutes  per  logbook  day,  5  minutes  for 
sales  reports  and  notifications,  and  4 
hours  for  experimental  fishing  reports. 

Estimated  Total  Annual  Burden 
Hours:  1,293. 

Estimated  Total  Annual  Cost  to 
Public:  $0 — no  capital,  operations,  or 
maintenance  costs  are  expected. 

rV.  Request  for  Comments 

Comments  are  invited  on:  (a)  Whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility;  (b)  the  accuracy  of  the 
agency's  estimate  of  the  burden 
(including  hours  and  cost)  of  the    ' 
proposed  collection  of  information;  (c) 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  through  the 
use  of  automated  collection  techniques 
or  other  forms  of  information 
technology. 

Comments  submitted  in  response  to 
this  notice  will  be  summarized  and/or 
included  in  the  request  for  OMB 
approval  of  this  information  collection; 
they  also  will  become  a  matter  of  public 
record. 


Dated:  December  11,1 996. 
Linda  Engelmeier, 

Acting  Departmental  Forms  Qeamnce   . 

Officer,  Office  of  Management  and 

Organization. 

(PR  Doc.  96-32173  Filed  12-16-96:  8:45  am) 

BILUNO  OOOe  »1«-M-M 


COIMMODfTY  FUTURES  TRADING 
COMMISSION 

Rule  Enforcement  Review  of  Broker 
Associations 

AQBICY:  Commodity  Futures  Trading 

Commission. 

ACTION:  Notice  and  request  for  comment. 

summary:  As  part  of  a  rule  enforcement 
review  of  the  programs  in  place  at  U.S. 
futures  exchanges  for  monitoring 
trading  by  members  of  broker 
associations,  and  the  operation  of  broker 
associations  generally,  the  Commission 
is  seeking  public  comment  with  regard 
to  all  aspects  of  broker  association 
activities.  Comments  are  particularly 
invited  on:  (a)  any  impact  broker 
associations  may  have  on  the  handling 
and  execution  of  orders;  (b)  any  impact 
on  open  outcry  trading;  (c)  any 
relationship  between  broker 
associations  and  the  potential  for  non- 
competitive trading;  (d)  any  benefits  of 
membership  in  a  broker  association, 
both  for-profit  and  not  for-profit;  and  (e) 
any  restrictions  that  could  appropriately 
be  placed  on  trading  among  members 
within  a  broker  association. 
DATES:  Comments  must  be  received  on 
or  before  January  21, 1997. 
ADDRESSES:  Interested  persons  should 
submit  their  views  and  comments  to 
Jean  A.  Webb,  Secretary,  Commodity 
Futures  Trading  Commission,  Three 
Ufayette  Centre,  1155  21st  St.,  NW., 
Washington,  DC  20581.  In  addition, 
comments  may  be  sent  by  facsimile 
transmission  to  facsimile  number  (202) 
418-5521,  or  by  electronic  mail  to 
secretary^ftcgov.  Reference  should  be 
made  to  the  broker  association  rule 
enforcement  review. 
FOR  FURTHER  INFORMATION  CONTACT: 
Please  contact  Duane  C.  Andresen, 
Special  Counsel,  Division  of  Trading 
and  Markets,  Commodity  Futures 
Trading  Commission,  Three  Lafayette 
Centre,  1155  21st  St.,  NW..  Washington, 
DC  20581.  Telephone:  (202)  418-5490. 
SUPPLEMENTARY  INFORMATION:  Pursuant 
to  Section  5a(a)(8)  of  the  Commodity 
Exchange  Act  and  Commission 
Regulation  1.51,  the  Commission's 
Division  of  Trading  and  Markets  is 
conducting  a  "horizontal,"  or  "issue- 
based,"  rule  enforcement  review  of  the 
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programs  in  place  at  U.S.  futures 
exchanges  for  monitoring  broker 
associations,  including,  among  other 
things,  membership,  registration  and 
trading  activity.  The  purpose  of  the 
review  is  to  examine  exchange  broker 
association  programs  for  compliance 
with  Sections  4j(d)  (1)  and  (2)  and 
5a(a](13)  of  the  Commodity  Exchange 
Act,  Commission  Regulations  156.1 
through  156.3  and  exchange  rules  and 
procedvires.  EKiring  the  information 
gathering  phase  of  the  review. 
Commission  staff  intends  to  interview 
exchange  compliance  staff  and  exchange 
members  and  will  consider  written 
comment  from  all  interested  persons. 

Any  person  interested  in  submitting 
written  data,  views  or  arguments  on  the 
subject  of  broker  associations  shoiild 
send  such  comments  to  Jean  A.  Webb, 
Secretary,  Commodity  Futures  Trading 
Commission,  Three  Lafayette  Centre, 
1155  21st  St.,  NW..  Washington,  DC 
20581  by  the  specified  date. 

Issued  in  Washington,  DC,  on  December 
12, 1996  by  the  Commission. 
Jean  A.  Webb, 

Secretary  of  the  Conunission. 
IFR  Doc.  9fr-32196  FUed  12-18-96;  8:45  am) 
■LUNG  COOC  SMI-OI-M 


Sunshine  Act  Meeting 

TME  AND  DATE:  11:00  a.m.,  Friday. 
January  31, 1996. 

PtACE:  1155  21st  St.,  N.W.,  Washington, 
D.C  9th  Fl.  Conference  Room. 

STATUS:  Closed. 

MATTERS  TO  BE  CONSiOEREO:  Surveillance 
Matters. 

CONTACT  PERSON  FOR  MORE  INFORMATKM: 

Jean  A.  Webb,  202-418-5100. 

JMB  A.  Webb. 

Secretary  of  the  Commission. 

IFR  Doc.  96-32391  Filed  12-17-96;  2:52  am] 

BaUNO  COM  SMI-OI-II 

I—I   ^.1     —    -I.   — -   ^     ■■  —  I   ■    -y         ■  .■■   —    ^■■ 

Sunshine  Act  Meeting 

TIME  AND  date:  11:00  a.m.,  Friday. 
January  24, 1996. 

PLACE:  1155  21st  St,  N.W.,  Washington, 
DC  gth  Fl.  Conference  Room. 

status:  Closed.  -     :  ^ 

MATTERS  TO  BE  CONSIDERED:  Siuveillance 
Matters. 

CONTACT  PERSON  FOR  MORE  INFORMATION: 
Jean  A.  Webb.  202-418-5100. 
jMsAWebb, 

Secretary  of  the  Commission. 

(PR  Doc.  96-32392  FUed  12-17-96;  2:52  pm) 

MIMO  oooc  a»i-«i-ii 


Sunshine  Act  Meeting 

TME  AND  DATE:  11:00  a.m.,  "^day. 

January  17, 1996. 

PLACE:  1155  21st  St.,  N.W..  Washington, 

D.C  9th  Fl.  Conference  Room. 

STATUS:  Closed. 

MATTERS  TO  BE  CONSIDERED:  Surveillance 

Matters. 

CONTACT  PERSON  FOR  MORE  INFORMATION: 

Jean  A.  Webb,  202-418-5100. 

Jean  A.  Webb, 

Secretary  of  the  Conunission. 

[FR  Doc.  96-32393  Filed  12-17-96;  2:52  pm] 

BIUJNO  CODE  SMI-OI-M 


Sunshine  Act  Meeting 

TIME  AND  DATE:  11:00  a.m.,  Friday. 

January  10, 1996. 

PLACE:  1155  21st  St.,  NW.,  Washington, 

D.C,  9th  Fl.  Conference  Room. 

STATUS:  Closed. 

MATTERS  TO  BE  CONSIDERED:  Surveillance 

Matters. 

CONTACT  PERSON  FOR  MORE  INFORMATION: 

Jean  A.  Webb,  (202)  418-5100. 

)MB  A.  Webb. 

Secretary  of  the  Commission. 

(FR  Doc.  96-32394  FUed  12-17-96;  8:45  am] 

MLUNQ  CODE  SWI-OI-M 

Sunshine  Act  Meeting 

TME  AND  DATE:  11.00  a.m..  Friday, 

January  3, 1996. 

PLACE:  1155  21st  St.,  N.W.,  Washington, 

D.C.  9th  Fl.  Conference  Room. 

STATUS:  Closed. 

MATTERS  TO  BE  CONSiDEF^D:  Surveillance 

Matters. 

CONTACT  PERSON  FOR  MORE  INFORMATION: 

Jean  A.  Webb,  202  418-5100. 

Jean  A.  Webb, 

Secretary  of  the  Commission. 

IFR  Doc.  96-32395  Filed  12-17-96;  2:52  pm] 

aajjNO  CODE  •Hi-ei-H 


CONSUMER  PRODUCT  SAFETY 

wOMMIoolON 

Privacy  Act  of  1974,  Announcement  of 
System  of  Records 

AGENCY:  Consumer  Product  Safety 

Commission. 

ACTION:  Annoimcement  of  system  of 

records. 

DATES:  The  system  of  records  will 
become  effective  on  January  28, 1997, 
unless  comments  are  received  which 
require  a  contrary  determination. 
ADDRESSES:  Comments  should  be 
mailed  to  the  Office  of  the  Secretary, 


Consumer  Product  Safety  Commission. 
Washington.  DC  20207. 
FOR  FURTHER  INFORMATION  CONTACT: 
Joseph  F.  Rosenthal,  Office  of  the 
General  Cotmsel,  Consumer  Product 
Safety  Commission,  Washington,  DC 
20207,  Telephone  (301)  504-0980. 

SUPPLEMBITARY  mFORMATKM:  The 
Consumer  Product  Safety  Commission 
is  publishing  notice  of  a  system  of 
records  for  incident  reports  submitted  to 
the  Commission. 
■  The  Commission's  statutory 
responsibilities  include  "to  collect, 
investigate,  analyze,  and  disseminate 
injury  data,  and  information  relating  to 
the  causes  and  prevention  of  death, 
injury,  and  illness  associated  with 
consiuner  products."  (IS  U.S.C 
2054(a)(1)).  In  carrying  out  these 
responsibilities,  the  CommissicHi 
encourages  the  public  to  report  injuries, 
deaths,  and  suspected  hazards 
associated  with  consumer  products  and 
to  make  inquiries  about  such  matters. 
Incident  reports  and  queries  are 
submitted  to  the  Commission's  Hotline 
by  toll  free  telephone  calls.  Submitters 
are  encouraged  to  supply  their  names, 
addresses,  and  telephone  niunbers  and 
that<of  victims,  if  different,  but  need  not 
do  so.  The  Commission  may  use  this 
personal  information  to  contact  the 
submitter  or  the  victim  to  verify  the 
information  submitted,  to  request 
additional  information  about  the 
reported  incident,  to  help  determine  the 
cause  of  injuries  and  deaths  associated 
with  consimier  products,  or  to  respond 
to  follow-up  questions  from  submitters 
about  Commission  actions  taken. 

The  volume  of  incident  reports  and 
their  complexity  makes  it  necessary  to 
store  these  reports  as  a  system  of  records 
in  a  computer  database.  Access  to  the 
database  is  limited  to  selected 
Commission  staff  with  a  need  to  know, 
and  requires  two  separate  passwords. 

The  Chairman  of  the  Committee  on 
Governmental  Affairs  of  the  Seaate,  the 
Chairman  of  the  Committee  on 
Government  Reform  and  Oversight  of 
the  House  of  Representatives,  and  the 
Office  of  Management  and  Budget  have 
been  notified  of  this  system. 

Dated:  December  12, 1996. 
Tood  A.  Stevuuon, 

Deputy  Secretary,  Consumer  Product  Sa^fy 
Commission.  —. i 

CPSC-4 

SVaTEMNAME: 

Hotline  Database— CPSC-4. 

SVSTBI  LOCATION: 

Consumer  Product  Safety 
Commission,  Office  of  Information 
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Systems,  4330  East  West  Highway. 
Bethesda.  MD. 

CATEQORIE8  OF  MOIWUAiB  COVERED  BY  THE 

system: 

Persons  who  contact  the  Consumer 
Product  Safety  Commission's  Hotline  to 
report  consumer  product  associated 
injuries,  illnesses,  deaths,  incidents,  or 
perceived  hazards  associated  with 
consumer  products;  and  other  persons 
identified  by  the  reporting  persons  as 
victims  of  consumer  product  associated 
incidents. 

CATGQOMES  OF  RECOMM  M  THE  tVSTEIC 

biformation  about  accidents,  injuries, 
illnesses,  deaths,  and  suspected  safety 
hazards  associated  with  consumer 
products.  The  records  contain  free  form 
narratives,  and  a  variety  of  fields 
dedicated  to  specific  data  about 
different  types  of  products  or  incidents. 
Records  contain  personal  information 
Such  as  the  name,  address,  and 
telephone  number  of  the  person 
submitting  the  information  and  the 
name  of  the  victim,  if  different. 

AUTHOfVTY  FOR  KUWTEMANCE  OF  THE  SYSTEM: 

Section  5  of  the  Consumer  Product 
Safety  Act.  15  U.S.C,  2054. 

punposE(s): 

To  collect  data  on  hazards,  defects, 
injuries,  illnesses,  and  deaths  associated 
with  consumer  products;  to  respond  to 
inquiries  from  the  public;  to  record 
personal  information  to  permit  further 
interaction  with  persons  submitting  data 
or  persons  named  by  those  who  submit 
data:  to  further  public  safety  by  helping 
determine  the  cause  of  injuries  and 
deaths  associated  with  consumer 
products. 

ROUTME  USES  OF  RECORDS  MAMTAMED  M  THE 
SYSTEM.  MCLUOWQ  CATEGORIES  OF  USES  ANO 
THE  PURPOSES  OF  SUCH  USES: 

Records  are  disclosed  to  contractor 
personnel  who  operate  the  Consumer 
Product  Safety  Commission's  Hotline 
and  who  enter  data  into  the  database. 
Copies  of  records  are  mailed  to  callers 
for  their  verification  of  the  information 
provided.  Copies  of  records  may  also  be 
sent  to  sources  of  consumer  products 
identified  in  the  records  (e.g., 
manufacturers,  distributors,  or  retailers) 
and  may  be  distributed  to  others,  but 
any  personal  identifying  information  is 
deleted  before  such  disclosure  unless 
permission  to  disclose  such  personal 
identifying  information  has  been 
explicitly  granted  in  writing  by  the 
person  in  question. 


POUOeS  AMD  PRACTICES  FOR  STORMQ, 
RETRIEVmO,  ACCESSMQ,  RETAMMO,  AND 
DOPOSMQ  OF  RFCOROS  M  THE  SYSTBI: 

STORAQE:  -  l 

Records  are  maintained  by  a  computer 
database  management  system  on  a  local 
and  wide  area  network.  Paper  copies  of 
individual  records  are  made  by  the 
Hotline  staff  but  these  are  not  stored  by 
name  or  other  individual  identifier. 
Other  paper  copies  are  made  available 
to  Commission  staff  but  are  not  stored 
by  name  or  other  individual  identifier. 

RETRKVASSJTY: 

Records  are  retrievable  by  a  variety  of 
fields,  including  the  name  of  the  person 
who  submitted  the  information,  but  not 
by  the  name  of  the  victim,  if  different 
from  the  person  who  submitted  the 
information. 

SAFEQUAROS: 

Access  to  the  computer  records 
requires  the  use  of  two  passwords:  One 
to  access  the  agency's  computer  network 
and  another  to  access  the  database. 
Access  is  limited  to  those  with  a 
particular  need  to  know  the 
information — selected  Commission 
employees  and  the  contractor 
employees  who  operate  the  Hotline. 

RETBinON  AND  disposal: 

Computer  records  are  maintained 
indefinitely.  Paper  records  are  destroyed 
when  no  longer  needed. 

SYSTEM  MANAQER(S)  AND  ADDRESS: 

Hotline  Project  Officer, 
Commimication  Services  Division, 
Office  of  Information  Systems, 
Consumer  Product  Safety  Commission, 
Washington,  DC  20207. 

NOmCATION  PROCaMJRE: 

Freedom  of  Information/Privacy  Act 
Officer,  Office  of  the  Secretary, 
Consumer  Product  Safety  Commission, 
Washington.  DC  20207. 

RECORD  ACCESS  PROCEDURES: 

Same  as  notification. 

CONTESTMQ  RECORD  PROCEDURES:  T 

Same  as  notification. 

RECORD  SOURCE  CATEOORCS: 

Information  in  these  records  is 
initially  supplied  by  persons  who 
contact  the  Commission.  The 
Conunission  may  solicit  additional  or 
verifying  information  horn  those 
persons  or  from  other  persons  who  were 
identified  as  victims. 

[FR  Doc  96-32129  Filed  12-18-96;  8:45  ami 
BNJJNO  oooE  ms-ei-p 


DEPARTMENT  OF  DEFENSE 

Office  of  the  Secretary 

Submission  for  OMB  Raview; 
Commant  Raquaat 

action:  Notice. 

The  Department  of  Defense  has 
submitted  to  OMB  for  clearance,  the 
following  proposal  for  collection  of 
information  under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35). 

Title  and  OMB  Control  Number: 
Epidemiologic  Studies  of  Morbidity 
Among  Gulf  War  Veterans:  A  Search  for 
Etiologic  Agents  and  Risk  Factors;  OMB 
Control  No.  0720-0010. 

Type  of  Request:  Extension. 

Number  of  Respondents:  9,000. 

Responses  per  Respondent:  1.05. 

Annual  Responses:  9,450. 

Average  Burden  per  Response:  13 
minutes. 

Annual  Burden  Hours:  2,070  hours. 

Needs  and  Uses:  This  collection  of 
information  is  necessary  to  conduct 
Congressionally  directed  studies  of  the 
health  consequences  of  military  service 
in  Southwest  Asia  during  the  Persian 
Gulf  War.  Information  collected  hereby 
will  be  used  to  improve  the 
identification,  resolution,  or  prevention 
of  reproductive  health  illnesses,  and  the 
formulation  of  poUcy. 

Respondents  are  current  and  former 
members  of  all  services  of  the  U.S. 
Military,  including  reservists  and 
members  of  the  National  Guard,  as  well 
as  female  veterans  who  were  pregnant 
during  the  Persian  Gulf  War. 

Affected  Public:  Individuals  or 
households. 

Frequency:  One  time  and  Follow-up. 

Respondent's  Obligation:  Voluntary. 

OMB  IDesk  Officer:  Ms.  Allison  Eydt. 

Written  comments  and 
recommendations  on  the  proposed, 
information  collection  should  be  sent  to 
Ms.  Eydt  at  the  Office  of  Management 
and  Budget,  Desk  Officer  for  DoD,  Room 
10235,  New  Executive  Office  Building, 
Washington,  DC  20503. 

DOD  Clearance  Officer:  Mr.  William 
Pearce. 

Written  requests  for  copies  of  the 
information  collection  proposal  should 
be  sent  to  Mr.  Pearce.  WHS/DIOR,  1215 
Jefferson  Davis  Highway,  Suite  1204, 
Arlington,  VA  22202-4302. 

Dated:  December  12. 1996. 
Patricia  L.  Toppings, 

Alternate  OSD  Federal  Register  Liaison 

Officer,  Department  of  Defense. 

|FR  Doc.  96-32131  Filed  12-18-96:  8:45  am) 
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Fourth  Annual  National  Security 
Education  Program  (NSEP) 
Institutional  Grants  Competition 

AQENCY:  Department  of  Defense, 
National  Security  Education  Program 
(NSEP). 
ACTION:  Notice. 

summary:  The  NSEP  announces  the 
opening  of  its  Fourth  Annual 
Competition  for  Grants  to  U.S. 
Institutions  of  Higher  Education.      .  " . 
DATES:  Grants  Solicitations  .  -.■  ,.. 

(applications)  will  be  available 
be^nning  Monday,  February  10, 1997. 
Preliminary  Proposals  are  due  Friday, 
April  18, 1997.  Electronic  submissions 
will  not  be  accepted. 
ADDRESSES:  Request  copies  of  the 
solicitations  (applications)  from  NSEP, 
Institutional  Grants,  Rossljm  P.O.  Box 
20010. 1101  Wilson  Blvd.,  Suite  1210, 
ArUngton,  VA  22209-2248,  by  FAX  to 
(703)  696-5667,  or  via  INTERNET: 
nsepo@nsep.poIicy.osd.mil.  Also,  after 
February  10. 1997  the  NSEP 
Institutional  Grant  Solicitation  will  be 
available  on  the  NSEP  homepage:  http: 
//www.dtic.mil/defenselink/pubs/nsep. 
FOR  FURTHER  INFORMATKM  CONTACT: 
Dr.  Edmond  J.  Collier,  Deputy  Director, 
National  Security  Education  Program, 
1101  Wilson  Boulevard,  Suite  1210, 
Arlington,  VA  22209-2248;  (703)  696- 
1991  Electronic  mail  address: 
colliei@nsep.policy.osd.mil. 

Dated:  December  13, 1996. 
L.M.  Bynum, 

Alternate  OSD  Federal  Register  Liaison 
Officer,  Department  of  Defense. 
(FR  Doc.  96-32133  Filed  12-18-96;  8:45  am] 
BILLMO  COOE  S000-04-M 


Defense  Intelligence  Agency,  Scientific 
Advisory  Board  Closed  Meeting 

AGENCY:  Department  of  Defense,  Defense 
Intelligence  Agency. 
ACTION:  Notice. 

SUMMARY:  Piirsuant  to  the  provisions  of 

Subsection  (d)  of  Section  10  of  Ihiblic 

Law  92-463,  as  amended  by  Section  5 

of  Public  Law  94-409,  notice  is  hereby 

given  that  a  closed  meeting  of  the  DLA 

Scientific  Advisory  Board  has  been 

scheduled  as  follows: 

DATES:  December  17, 1996  (1100  am  to 

1600  pm). 

ADDRESS:  The  Defense  Intelligence 

Agency,  Boiling  AFB.  Washington.  DC 

20340-5100. 

FOR  FURTHER  INFORMATION  CONTACT: 

Michael  W.  Lamb,  Maj,  USAF, 

Executive  Secretary,  DIA  Scientific 

Advisory  Board,  Washington,  DC 

20340-1328  (202) 373-4930. 


SUPPLEMENTARY  INFORMATION:  The  entire 
meeting  is  devoted  to  the  discussion  of 
classified  infcHmation  as  defined  in 
Section  552b(c)a),  Title  5  of  the  U.S. 
Code  and  therefore  will  be  closed  to  the 
public.  The  Board  will  receive  briefings 
on  and  discuss  several  current  critical 
intelligence  issues  and  advise  the 
Director,  DIA,  on  related  scientific  and 
technical  matters. 

Dated:  December  13, 1996. 
LM.  B3miim, 

Alternate  OSD  Federal  Register,  Liaison 
Officer.  Department  of  Defense. 
[FR  Doc.  96-32132  Filed  12-18-96;  8:45  am] 
BILUNO  CODE  SOO*-e«-M 


Department  of  the  Navy 

Ftotice  of  Availability  of  Invention  of 
Licensing;  Government  Owmed 
Invention 

summary:  The  invention  listed  below  is 
assigned  to  the  United  States 
Government  as  represented  by  the 
Secretary  of  the  Navy  and  is  available 
for  licensing  by  the  Department  of  the 
Navy. 

Copies  of  the  patent  cited  are 
available  fi»m  the  Conunissioner  of 
Patents  and  Trademarks,  Washington, 
D.C.  20231,  for  $3.00  each.  Requests  for 
copies  of  the  patent  should  include  the 
patent  number. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
R.J.  Erickson,  Staff  Patent  Attorney, 
Office  of  Naval  Research,  ONR  OOCC. 
Ballston  Tower  One,  800  North  Quincy 
Street,  Arlington,  Virginia  22217-5660, 
telephone  (703)  696-4001. 

U.S.  Patent  No.  5.551,349:  INTERNAL 
CONDUIT  VEHICLE;  Patented 
September  3, 1996. 

Dated:  December  10, 1996. 
D.  E.  Koenig, 

LCDR,  JAGC.  USN,  Federal  Register  Liaison 
Officer. 

[FR  Doc.  96-32209  FUed  12-18-96;  8:45  am] 
■lUJNQ  COOE  aaio-FF-p 


Notice  of  Intent  To  Grant  Exclusive 
Patent  Ucenee;  Banix  Corporation 

SUMMARY:  The  Department  of  the  Navy 
hereby  gives  notice  of  its  intent  to  grant 
to  Banix  Corporation,  a  revocable, 
nonassignable,  exclusive  license  in  the 
United  States  to  practice  the 
Government  owned  invention  described 
in  U.S.  Patent  No.  5.551.349  entitled 
"Internal  Conduit  Vehicle."  issued. 
September  3, 1996. 

Anyone  wishing  to  object  to  the  grant 
of  this  Ucense  has  60  days  from  the  date 
of  this  notice  to  file  written  objections 
along  with  supporting  evidence,  if  any. 


Written  objection^  are  to  be  filed  with 
the  Office  of  Naval  Research,  ONR 
OOCC,  Ballston  Tower  One,  800  North 
Quincy  Street,  Arlington,  Virginia 
22217-5600. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
R.J.  Erickson,  Staff  Patent  Attorney, 
Office  of  Naval  Research,  ONR  OOCC. 
Ballston  Tower  One,  800  North  Quincy 
Street,  Arlington,  Virginia  22217-5660. 
telephone  (703)  696-4001. 

Dated:  December  10. 1996. 
D.  E.  Koenig.  Jr.. 

LCDR,  JAGC.  USN,  Federal  Register  Liaison 
Officer. 

[FR  Doc.  96-32214  Filed  12-18-96:  8:45  am] 
BIUMQ  COOC  3t10-FF-P 


Notice  of  Intent  to  Grant  Exclusive 
Patent  Ucense;  SmIthKtine  Beecham 
Biologicals  S.A. 

SUMMARY:  The  Department  of  the  Navy 
hereby  gives  notice  of  its  intent  to  grant 
to  SmithKline  Beecham  Biologicals 
S.A.,  a  revocable,  nonassignable, 
exclusive  Ucense  in  the  United  States  to 
practice  the  Government  owned 
invention  described  in  U.S.  Patent  No. 
5.198.535  entitled  "Protective  Malaria 
Sporozoite  Surface  Protein  Immunogen 
and  Gene,"  issued  March  30, 1993  in 
the  field  of  himian  vaccines  to  prevent 
and/or  treat  malaria  based  on  proteins, 
polypeptides  and/or  peptides. 

Anyone  vnshing  to  object  to  the  grant 
of  this  license  has  60  days  from  the  date 
of  this  notice  to  file  written  objections 
along  with  supporting  evidence,  if  any. 
Written  objections  are  to  be  filed  with 
the  Office  of  Naval  Research.  ONR 
OOCC,  Ballston  Tower  One,  800  North 
Quincy  Street,  Arlington,  Virginia 
22217-5660. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
R.  J.  Erickson,  Staff  Patent  Attorney, 
Office  of  Naval  Research,  ONR  OOCC. 
Ballston  Tower  One,  800  North  Quincy 
Street,  Arlington,  Virginia  22217-5660, 
telephone  (703)  696-4001. 

Dated:  December  10, 1996. 
D.E.  Koenig. 

LCDR,  JAGC.  USN,  Federal  Register  Liaison 
Officer. 

[FR  Doc  96-32208  Filed  12-18-96;  8:45  am] 
MLUNQCOOE  SSIO-FF-P 


DEPARTMENT  OF  EDUCATION 

Notice  of  Proposed  Information 
Collection  Requests 

AGENCY:  Department  of  Education. 
ACTION:  Proposed  collection:  comment 
request. 
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SUMMARY:  The  Acting  Director, 
Information  Resources  Group,  invites 
comments  on  the  proposed  information 
collection  requests  as  required  by  the 
Paperwork  Reduction  Act  of  1995. 
DATES:  haterested  persons  are  invited  to 
submit  comments  on  or  before  February 
18,  1997. 

ADDRESSES:  Written  comments  and 
requests  for  copies  of  the  proposed 
information  collection  requests  should 
be  addressed  to  Patrick  J.  Sherrill, 
Department  of  Education,  600 
Independence  Avenue,  S.W.,  Room 
5624,  Regional  Office  Building  3, 
Washington.  DC  20202-4651. 
FOR  FURTHER  INF0RMATK3N  CONTACT: 
Patrick  J.  Sherrill  (202)  708-8196. 
Individuals  who  use  a 
teleconununications  device  for  the  deaf 
(TDD)  may  call  the  Federal  Information 
Relay  Service  (FIRS)  at  1-800-877-8339 
between  8  a.m.  and  8  p.m..  Eastern  time. 
Monday  through  Friday. 
SUPPLEMENTARY  INFORMATION:  Section 
3506  of  the  Paperwork  Reduction  Act  of 
1995  (44  U.  S.  C.  Chapter  35)  requires 
that  the  Office  of  Management  and 
Budget  (OMB)  provide  interested 
Federal  agencies  and  the  public  an  early 
opportunity  to  comment  on  information 
coUection  requests.  OMQ  may  amend  or 
waive  the  requirement  for  public 
consultation  to  the  extent  that  public 
participation  in  the  approval  process 
would  defeat  the  purpose  of  the 
information  collection,  violate  State  or 
Federal  law,  or  substantially  interfere 
with  any  agency's  ability  to  perform  its 
statutory  obhgations.  The  Director  of  the 
Information  Resources  Group  pubUshes 
this  notice  containing  proposed 
information  collection  requests  prior  to 
submission  of  these  requests  to  OMB. 
Each  proposed  information  collection, 
groupied  by  office,  contains  the 
following:  (1)  Type  of  review  requested, 
e.g.,  new,  revision,  extension,  existing 
or  reinstatement;  (2)  Title;  (3)  Summary 
of  the  collection;  (4)  Description  of  the 
need  for,  and  proposed  use  of,  the 
information;  (5)  Respondents  and 
frequency  of  collection;  and  (6) 
Reporting  and/or  Recordkeeping 
burden.  OMB  invites  public  comment  at 
the  address  specified  above.  Copies  of 
the  requests  are  available  from  Patrick  J. 
Sherrill  at  the  address  specified  above. 

The  Department  of  Eaucation  is 
especially  interested  in  public  comment 
addressing  the  following  issues:  (1)  Is 
this  coUection  necessary  to  the  proper 
functions  of  the  Department,  (2)  will 
this  information  be  processed  and  used 
in  a  timely  manner,  (3)  is  the  estimate 
of  burden  accurate,  (4)  how  might  the 
Department  enhance  the  qxiaUty,  utility, 
and  clarity  of  the  information  to  be 


collected,  and  (5)  how  might  the 
Department  minimize  the  biutien  of  this 
collection  on  the  respondents,  including 
through  the  use  of  information 
technology.  ,    v 

Dated:  December  13, 1996. 
Linda  Tague, 

Acting  Director,  Infonnation  Resources 
Group. 

Office  of  Postsecondary  Education 

Type  of  Review:  Rey/ision. 

Title:  Fiscal  Operations  Report  and 
Application  to  Participate  in  Federal 
Perkins  Loan.  Federal  Supplemental 
Educational  Opportunity  Grant,  and 
Federal  Work-Study  Programs. 

Frequency:  Annually. 

Affected  Public:  Business  or  other  for- 
profit;  not-for-profit  institutions;  State, 
local  or  Tribal  Gov't.  SEAs  or  LEAs. 

Annual  Reporting  and  Recordkeeping 
Hour  Burden: 

Responses:  4,800 
Burden  Hours:  80,241 

Abstract:  This  data  will  be  used  to 
compute  the  amount  of  funds  needed  by 
each  institution  during  the  1998-99 
Award  Year.  The  Fiscal  operations 
report  data  will  be  used  to  assess 
program  effectiveness,  account  for  funds 
expended  during  the  1996-97  Award 
Year,  and  as  part  of  the  institutional 
funding  process. 

Office  of  the  Under  Secretary 

Type  of  Review:  New. 

Title:  Congressionally  Mandated 
Study  of  Migrant  Student  Participation 
in  Title  I  Schoolwide  Programs. 

Frequency:  One  Time. 

Affected  Public:  State,  local  or  Tribal 
Govenunent,  SEAs  or  LEAs. 

Reporting  and  Recordkeeping  Hour 
Burden: 

Responses:  1,315 

Biu-den  Hours:  1,498  , 

Abstract:  Congress  required  a  study  of 
services  to  migrant  children  in 
schoolwide  projects.  This  study  uses 
school  surveys,  case  studies,  and 
docvunent  reviews  to  meet  that 
requirement.  A  final  report  will  be 
submitted  to  Congress  in  December 
1997. 

[FR  Doc.  96-32176  Filed  12-18-96:  8:45  am] 

BUJJNQ  COOe  4000-01-P 

[CFOA  No.:  84.2S0F] 

Vocational  Rehabilitation  Service 
Projects  for  American  Indians  With 
Disabilities;  Notice  Inviting 
Applications  for  New  Awards  for  Fiscal 
Yew  (FY)  1997 

Purpose  o/ Program  .To  provide 
vocational  rehabiUtation  services  to 


American  Indians  with  disabiUties  who 
reside  on  Federal  or  State  reservations, 
consistent  with  their  individual 
strengths,  resources,  priorities, 
concerns,  abihties,  capabilities,  and 
informed  choice,  so  that  they  may 
prepare  for  and  engage  in  gainful 
employment. 

Eligible  Applicants:  AppUcations  may 
be  submitted  only  by  the  governing 
bodies  of  Indian  Tribes  and  consortia  of 
those  governing  bodies  located  on 
Federal  or  State  reservations. 

Deadline  for  Transmittal  of 
Applications:  May  12, 1997 

Applications  Available:  December  20, 
1996 

Available  Funds:  $1 ,000,000 

Estimated  Range  of  Awards: 
$250.000--$300,000 

Estimated  Average  Size  of  Awards: 
$275,000 

Estimated  Number  of  Awards:  3-4 

Note:  The  Department  is  not  bound  by  any 
estimates  in  this  notice. 

Project  Period:  Up  to  36  months. 

Applicable  Regulations:  (a)  The 
Education  Department  General 
Administrative  Regulations  (EDGAR)  in 
34  CFR  Parts  75,  77,  80,  81,  and  82;  and 
(b)  The  regulations  for  this  program  in 
34  CFR  Parts  369  and  371. 

Priority 

Under  34  CFR  75.105(c)(2)(i)  and^ 
section  130(b)(4)  of  the  Rehabilitation 
Act  the  Secretary  gives  preference  to 
apphcations  that  meet  the  following 
competitive  priority.  The  Secretary 
awards  10  points  to  an  application  that 
meets  this  competitive  priority.  These 
points  are  in  addition  to  any  points  the 
application  earns  under  the  selection 
criteria  for  the  program: 

Competitive  Preference  Priority — 
Continuation  of  Previously  Funded 
Tribal  Programs 

Section  130(b)(4)  of  the  Rehabilitation 
Act  provides  that  in  making  new  awards 
imder  this  program  the  Secretary  gives 
priority  consideration  to  apphcations 
for  the  continuation  of  tribal  programs 
that  have  been  funded  under  this 
program.  For  this  competition  in  fiscal 
year  1997,  the  Secretary  implements 
this  priority  by  giving  a  competitive 
preference  of  10  bonus  points,  in 
accordance  with  CFR  75.105(c)(2)(i),  to 
apphcations  that  meet  this  priority. 

For  Applications:  To  request  an 
appUcation  package,  please  call  (202) 
205-8351  or  write  to  Joyce  R.  Jones,  U.S. 
Department  of  Education,  600 
Independence  Avenue,  S.W..  Room 
3038,  Switzer  Building,  Washington. 
D.C.  20202-2649. 

FOR  FURTHER  INFORMATION  CONTACT: 
Pamela  Martin,  U.S.  Department  of 
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Education,  600  Independence  Avenue, 
S.W.,  Room  3314.  Switzer  Building. 
Washington,  D.C.  20202-2650. 
Telephone:  (202)  205-8494. 

Individuals  who  use  a 
telecommunications  device  for  the  deaf 
(TDD)  may  call  the  Federal  Information 
Relay  Service  (FIRS)  at  1-80O-877-8339 
between  8  a.m.  and  8  p.m.,  Eastern  tiitie, 
Monday  through  Friday. 

Information  about  the  Department's 
hinding  opportunities,  including  copies 
of  application  notices  for  discretionary 
grant  competitions,  can  be  viewed  on 
the  Department's  electronic  bulletin 
board  (ED  Board),  telephone  (202)  260- 
9950;  on  the  Internet  0)pher  Server  (at 
gopher://gcs.ed.gov/);  or  on  the  World 
Wide  Web  (at  http://gcs.ed.gov).  This 
information  can  also  he  viewed  on  the 
Rehabilitation  Services  Administration's 
electronic  bulletin  board,  telephone 
(202)  401-6147.  However,  the  official 
application  notice  for  a  discretionary 
grant  competition  is  the  notice 
published  in  the  Federal  Regieter. 

Program  Authority:  29  U.S.C  711(c)  and 
750. 

Dated:  December  13, 1996. 
Judith  E.  Heumuui, 

Assistant  Secretary  for  Special  Education  and 
Rehabilitative  Services. 
(PR  Doc.  96-32178  Piled  12-18-96;  8:45  am] 
MUJNO  cooc  4aeo-»i-p 


DEPARTMENT  OF  ENERGY 

Storag*  and  Disposition  of  Weapons- 
UsaMe  Fissile  Materials  Final 
Programmatic  Environmental  Impact 
Statement 

AQBICY:  Department  of  Energy. 
ACTION:  Notice  of  availability. 

summary:  The  Department  of  Energy 
(E)OE)  announces  the  availability  of  the 
Final  Programmatic  Environmental 
Impact  Statement  for  the  Storage  and 
Disposition  of  Weapons-Usable  Fissile 
Materials  (S&D  Final  PEIS)  (DOE/EIS- 
0229).  In  accordance  with  the  National 
Environmental  Policy  Act  of  1969 
(NEPA),  the  Council  on  Environmental 
Quality  regulations  (40  CFR  Parts  1500- 
1508),  and  the  Department's  NEPA 
Implementation  Procedures  (10  CFR 
Part  1021),  the  Department  has  prepared 
the  S&D  PEIS  to  evaluate  alternatives  for 
the  storage  of  weapons-usable  fissile 
materials  and  the  disposition  of  surplus 
plutonium. 

DATES:  A  Record  of  Decision  on  the 
Storage  and  Disposition  program  will  be 
issued  no  earlier  than  January  13, 1997. 
The  Department  will  consider  and 
reflect,  as  appropriate,  in  the  Record  of 


Decision  any  comments  received  before 
issuance  of  the  Record  of  Decision. 
ADDRESSES:  To  request  copies  of  the 
S&D  Final  PEIS,  copies  of  the  Summary, 
technical  reports  or  other  information; 
or  to  provide  comments  on  the  S&D 
Final  PEIS  write  to:  United  States 
Department  of  Energy,  Office  of  Fissile 
Materials  Disposition,  P.O.  Box  23786, 
Washington,  DC  20026-3786.  Written 
(Facsimile)  and  oral  requests  and 
comments  can  also  be  submitted  using 
the  toll  free  line  at  1-800-820-5156. 
Facsimiles  should  be  marked  Storage 
and  Disposition  Final  PEIS. 
FOR  FURTHER  INFORMATION  CONTACT:  For 
information  on  DOE's  National 
Environmental  PoUcy  Act  process, 
please  contact:  Ms.  Carol  Borgstrom, 
Director,  Office  of  NEPA  Policy  and 
Assistance  (EH— 42),  U.S.  Depairtment  of 
Energy,  1000  Independence  Avenue, 
SW,  Washington,  D.C.  20585.  202-586- 
4600  or  leave  a  message  at  1-800-472- 
2756. 

SUPPt-EMBITARY  INFORMATION: 

Availability  of  the  SftD  Final  PEIS 

Copies  of  the  S&D  Final  PEIS  (over 
4.000  pages  in  four  volumes  plus  a 
summary)  have  been  distributed  to 
Federal,  State.  Indian  tribal,  and  local 
officials;  interested  agencies; 
organizations;  and  individuals.  The  S&D 
Final  PEIS  summary  is  available,  along 
with  numerous  other  Fissile  Materials 
Disposition  Program  documents  on  the 
program's  Electronic  Bulletin  Board/ 
World  Wide  Web  Page  (http:// 
web.fie.com/htdoc/fed/doe/fel/pub/ 
menu/any/).  Copies  of  the  S&D  Final 
PEIS,  summary  and  supporting 
technical  reports  are  available  to  the 
public  at  the  DOE  Reading  Rooms  listed 
at  the  end  of  this  notice. 

Background 

On  March  8, 1996,  the  Department 
published  a  Notice  of  Availability 
(NOA)  in  the  Federal  Register  (61  FR 
9443)  on  the  Storage  and  Disposition  of 
Weapons-Usable  Fissile  Materials  Draft 
Environmental  Impact  Statement  for 
public  review  and  comment.  The  NOA 
invited  the  public  to  comment  on  the 
draft  PEIS  during  a  45  day  comment 
period  that  was  to  end  on  May  7, 1996. 
Subsequently,  in  response  to  pubUc 
requests,  the  Department  announced  in 
the  Federal  Register  (61  FR  22038;  May 
13, 1996)  an  extension  of  the  comment 
period  until  June  7, 1996.  Public 
workshops  on  the  draft  PEIS  were  held 
in  Denver,  CO  on  March  26, 1996;  Las 
Vegas,  NV  on  MartJi  28  and  29, 1996; 
Oak  Ridge,  TN  on  April  2, 1996; 
Richland,  WA  on  April  11, 1996;  Idaho 
Falls,  ID  on  April  15, 1996;  Washington, 


DC  on  April  17  and  18. 1996;  Amarillo. 
TX  on  April  22  and  23. 1996;  and  North 
Augusta.  SC  on  April  30, 1996. 

Ahematives  Considered 

Storage:  The  S&D  Final  PEIS  assesses 
the  environmental  impacts  of  four 
alternatives,  and  a  No  Action 
alternative,  for  the  storage  of  weapons- 
usable  fissile  materials.  The  action 
alternatives  are  Upgrade  at  Multiple 
Sites  alternative.  Consolidate  Storage  of 
Plutonium  altemative.  Collocation  of 
Plutcmium  and  Highly  Enriched 
Uranium  altemative  and  a  combination 
of  the  other  alternatives.  The  S&D  PEIS 
also  analyzed  sub-aitematives.  The 
candidate  sites  for  implementation  of 
the  alternatives  are  Hanford,  Nevada 
Test  Site,  Idaho  National  Engineering 
Laboratory,  Pantex  Plant,  Oak  Ridge 
Reservation,  and  Savannah  River  Site. 
Each  of  the  these  alternatives,  except  for 
the  No  Action  altemative,  would 
phaseout  the  storage  of  weapons-usable 
fissile  materials  at  the  Rocky  Flats 
Environmental  Technology  Site. 

Disposition:  The  S&D  Final  PEIS 
assesses  the  environmental  impacts  of 
nine  action  alternatives  in  three 
categories  and  a  No  Action  altemative 
for  the  disposition  of  up  to  50  metric 
tons  of  plutonium  that  has  been  or  in 
the  future  may  be  declared  surplus  to 
national  security  needs.  The  PEIS 
analyzed  the  Dc»p  Borehole  category 
(two  alternatives — Direct  Disposition 
and  Immobilization);  the 
Immobilization  category  (three 
alternatives — Vitrification,  Ceramic 
Immobilization,  and 

Electrometallurgical  Treatment);  and  the 
Reactor  category  (four  alternatives — 
Existing  Light  Water  Reactors,  Partially 
Completed  Light  Water  Reactors, 
Evolutionary  Light  Water  Reactors  and 
CANDU  Reactors)  and  the  No  Action 
altemative.  The  preferred  altemative  (a 
combination  of  the  above  alternatives) 
was  also  analyzed. 

Preferred  Altemative 

The  Department's  preferred 
altemative  is  to  reduce,  over  time,  the 
number  of  locations  where  plutonium 
and  highly  enriched  uranium  (HEU)  are 
stored,  and  to  pursue  a  disposition 
strategy  that  allows  for  immobilization 
of  the  surplus  plutonium  in  glass  or 
ceramic  forms  and  use  of  surplus 
plutonium  in  mixed  oxide  (MOX)  fuel  at 
existing  domestic  reactors. 

Regarding  storage,  the  Department's 
prefierred  altemative  involves: 

•  Phasing  out  storage  of  all  weapons- 
usable  plutonium  at  Rocky  Flats 
Environmental  Technology  Site  (RFETS) 
beginning  in  1997;  moving  pits  to 
Pantex,  and  moving  Rocky  Flats' 
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separated  and  stabilized  non-pit 
materials  to  Savannah  River  Site  (SRS) 
when  the  expansion  of  the  planned 
Aitinide  Packaging  and  Storage  Facility 
(APSF)  is  complete. 

•  Upgrading  storage  facilities  at  Zone 
12  South  at  Pantex  to  store  those  pits 
curreiitjy  stored  at  Pantex,  and  pits  from 
Rn;TS,  pending  disposition.  Storage 
t.icilities  at  Zone  4  would  continue  to  be 
used  for  these  pits  prior  to  completion 
i)f  the  •toi'rade. 

•  In  ac(:ordan«;e  with  the  Preferred 
.Altnriialive  in  I hii- Final  Programmatic 
tinvlronmental  Impact  Statement  for 
Stockpile  Stewardship  and  Management 
(Stockpile  Stewardship  and 
Managepient  PEIS).  store  Strategic 
Reserve  pits  at  Pantex  in  the  facilities 
clis<:ussed  above.  To  the  extent  not 
rt!nef;ted  above,  stort;  Strategic  Reserve 
ntaterials  in  aixordance  with  the 
Preferred  Alternative  in  the  Stockpile 
Stewardship  tjnd  Management  PEIS. 

•  Kxpandiiig  the  planned  APSF  at 
SRS  to  storo  those  surplus,  non-pit 
plutoniimi  materials  currently  at  SRS 
and  surplus  non-pit  plutonium 
materials  from  RFETS,  pending 
disposition. 

•  Continuing  current  storage  of 
surplus  plutonium  at  Hanford.  Idaho 
National  Engineering  Laboratory  (INEL) 
and  Los  Alamos  National  Laboratory 
ponding  disposition. 

•  Taking  No  Action  at  the  Nevada 
Test  Site  (NTS). 

•  Upgrading  of  storage  facilities  at  the 
Y-12  Plant  at  Oak  Ridge  Reservation  to 
store  non-surplus  HEU  and  surplus  HEU 
pending  disposition. 

Regarding  surplus  plutonium 
disposition,  the  Department's  preferred 
alternative  is  to  pursue  a  dual  track 
strategy  that  allows  for  immobilization 
of  plutonium  in  glass  or  ceramic  forms 
and  burning  of  the  surplus  plutonium  as 
MOX  fuel  in  existing  reactors. 

The  Department  would  retain  using 
MOX  fuel  in  Canadian  Deuterium 
Uranium  (CANDU)  reactors  in  Canada 
in  the  event  that  a  multilateral 
agreement  to  use  CANDU  reactors  is 
negotiated  among  Russia,  Canada,  and 
the  United  States.  DOE  would  engage  in 
a  test  and  demonstration  for  CANDU 
MOX  fuel  as  appropriate  and  consistent 
with  future  cooperative  efforts  with 
Russia  and  Canada. 

The  actual  percentage  and  timing  for 
disposition  of  the  surplus  plutonium 
using  either  or  a  combination  of  both  of 
the  technological  approaches  would 
depend  on  the  results  of  international 
agreements,  future  technology 
development  and  demonstrations,  site- 
specific  environmental  assessments,  and 
detailed  cost  proposals  to  be  completed 
within  the  next  2  years.  The  results  of 


these  efforts,  as  well  as  nonproliferation 
considerations  and  negotiations  with 
Russia  and  other  nations,  will 
ultimately  determine  the  timing  and 
extent  to  which  either  or  both 
technologies  are  deployed  for 
disposition  of  surplus  plutonium. 

Deployment  of  this  strategy  would 
involve  the  implementation  of 
supporting  actions  which  include 
constructing  and  operating  a  plutonium 
yitriHcation  or  ceramic  immobilization 
facility  at  either  Hanford  or  SRS 
(including  use  of  the  "can  in  canister" 
approach  utilizing  the  already 
operational  E)efense  Waste  Processing 
Facility  at  SRS);  constructing  and 
operating  a  facility  at  either  of  these 
same  sites  for  conversion  of  non-pit 
plutoniun)  materials  (metal  and  oxides) 
to  oxide  forms  for  immobilization; 
constructing  and  operating  a  pit 
disassembly/conversion  facility  at 
Hanford,  INEL,  Pantex  or  SRS;  and, 
constructing  and  operating  a  domestic, 
government-owned.  MOX  fuel 
fabrication  facility  at  Hanford,  INEL, 
Pantex,  or  SRS. 

The  fundamental  purpose  of  the 
surplus  plutonium  disposition  effort  is 
to  irreversibly  ensure  that  plutonium 
produced  for  nuclear  weapons  and  now 
declared  excess  to  national  security 
needs  is  never  again  used  for  nuclear 
weapons.  Both  disposition  approaches 
can  achieve  this  goal  and  preserve  the 
long-time  U.S.  policy  of  not  using 
civilian  reactors  to  produce  fissile 
materials  for  nuclear  weapons.  Burning 
of  surplus  plutonium  in  existing 
reactors  would  not  involve  subsequent 
reprocessing  of  the  spent  fuel.  Each  of 
these  technologies  would  dispose  of 
surplus  weapons  plutonium  in  a 
manner  which  would  help  assure  it 
would  not  again  be  used  in  nuclear 
weapons. 

DOE  Public  Reading  Rooms 

Copies  of  the  S&D  Final  PEIS  and 
summary  as  well  as  technical  data 
reports  and  other  supporting  documents 
are  available  for  public  review  at  the 
following  locations: 

Department  of  Energy  Headquarters 

Freedom  of  Information  Reading  Room, 
Room  lE-190.  Forrestal  Building, 
1000  Independence  Avenue.  S.W., 
Washington.  D.C.  20825,  202-586- 
6020 

Nevada  Operations  OfTice 

U.S.  Department  of  Energy,  2753  S. 
Highland  Avenue,  P.O.  Box  98518, 
Las  Vegas.  Nevada  89193-8518.  702- 
295-1274 


Oak  Ridge  Operations  Office 

Public  Reading  Room,  55  fefferson 
Avenue.  Oak  Ridge.  Tennessee  37830. 
615-576-0837 

Public  Reading  Room.  200 
Administration  Road,  P.O.  Box  2001, 
Oak  Ridge,  Tennessee  37831-8501 

Rocky  Flats  Office 

Front  Range  Community  Reading  Room, 
3645  West  112th  Avenue, 
Westminister,  CO  80030.  303-469- 
4435 

Amarillo  Area  Office 

Reference  Department.  Lynn  Library 
and  Learning  Center,  Amarillo 
College.  P.O.  Box  447.  Amarillo.  TX 
79178. 806-371-5400 

U.S.  Department  of  Energy  Public 
Reading  Room,  Carson  County  Public 
Library,  401  Main  Street.  P.O.  Box 
339,  Panhandle.  Texas  79068,  806- 
.  537-3742 

Richland  Operations  Office 

Washington  State  University.  Tri-Cities 
Branch  Campus.  300  Sprout  Road, 
Room  130  West,  Richland,  WA  99352, 
509-376-8583 

Albuquerque  Operations  Office 

Technical  Vocational  Institute,  525 
Buena  Vista,  SE.  Albuquerque,  NM 
87106. 505-845-4370 

National  Atomic  Museum  Public 
Reading  Room.  Kirtland  Air  Force 
Base.  Building  20358.  Wyoming 
Boulevard.  Albuquerque.  New  Mexico 
87115.  505-845-6670/4378 

Los  Alamos  Area  Office 

Community  Reading  Room.  Museum 
Park  Office  Complex.  1450  Central 
Avenue.  Suite  101.  Los  Alamos,  New 
Mexico  87544.  505-665-2127  or  1- 
800-543-2342 

Savaimah  River  Operations  Office 

Gregg-Granite  Library,  University  of 
South  Carolina-Aiken.  171  University 
Parkway,  Aiken,  SC  29801,  803-725- 
1408 

Sandia  National  Laboratory/CA 

Livermore  Public  Library,  1000  S. 
Livermore  Avenue,,Livermore,  CA 
94550,  510-373-5500 

Idaho  Operations  Office 

Idaho  Public  Reading  Room,  1776 
Science  Center  Drive,  Idaho  Falls,  ID 
83402,  208-526-0271 
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Issued  in  Washington,  DC,  December  13, 
1996. 

Gregory  P.  Rudy, 

Acting  Director,  Office  of  Fissile  Materials 
Disposition. 
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Notice  of  Intent  to  Prepare  an 
Environmental  Impact  Statement  and 
Conduct  Public  Scoping  Meetings  for 
the  Proposed  Low  Emission  Boiler 
System  (LEBS)  Project 

AGENCY:  Etepartment  of  Energy. 
action:  Notice  of  intent. 

summary:  The  Department  of  Energy 
(EXDE)  announces  its  intent  to  prepare 
an  Environmental  Impact  Statement 
(EIS)  pursuant  to  the  National 
Environmental  Policy  Act  (NEPA)  to 
assess  the  potential  environmental 
impacts  of  a  new  coal-fired  proof-of- 
concept  Low  Emission  Boiler  System 
(LEBS)  for  electric  power  generation. 
This  BIS  will  support  a  DOE  decision  on 
whether  to  provide  funding  of  up  to  50 
percent  of  the  total  cost  for  one  or  more 
approaches  for  LEBS  technology 
development  at  the  proof-of-concept 
scale.  This  Notice  describes  the 
proposed  EIS  and  invites  the  public  to 
submit  comments  regarding  the  scope  of 
the  EIS. 

DATES:  Comments  must  be  received  by 
February  3, 1997  to  ensure 
consideration.  Late  comments  will  be 
considered  to  the  extent  practicable. 
Public  scoping  meetings  will  be  held  in 
Richmond,  Indiana  and  Elkhart,  Illinois 
during  the  45-day  scoping  period.  The 
dates  and  specific  locations  will  be 
announced  in  local  media  at  least  15 
days  prior  to  the  meetings. 
ADDRESSES:  Comments  should  be 
addressed  to:  Mr.  Lloyd  Lorenzi,  NEPA 
Compliance  Officer,  Pittsburgh  Energy 
Technology  Center,  U.S.  Department  of 
Energy,  P.O.  Box  10940,  Pittsburgh,  PA 
15236;  telephone  412-892-6159;  fax 
412-892-6127;  or  E-mail 
LORENZiePETC.DOE.GOV.  Individuals 
who  would  like  to  participate  in  this 
process  may  also  call  the  following  toll- 
free  telephone  number:  1-800-276- 
9851. 

FOR  FURTHER  INF0RMATK3N  CONTACT: 
Those  who  would  like  to  receive  a  copy 
of  the  draft  EIS  for  review  when  it  is 
issued  should  notify  Mr.  Lloyd  Lorenzi 
at  the  address  provided  above.  For 
general  information  on  the  DOE  NEPA 
process,  please  contact  Ms.  Carol  M. 
Borgstrom,  Director,  Office  of  NEPA 
Policy  and  Assistance  (EH-42),  U.S. 
Department  of  Energy,  1000 
Independence  Avenue,  S.W., 


Washington,  D.C.  20585-0119; 
telephone  202-586-4600;  or  leave  a 
message  at  1-800-472-2756. 
SUPPLEM0ITARY  INFORMATION:  DOE 
annoances  its  intent  to  prepare  an  EIS 
in  accordance  with  NEPA,  the  Council 
on  Environmental  Quality  (CEQ)  NEPA 
regulations  (40  CFR  Parts  1500-1508). 
and  the  DOE  NEPA  regulations  (10  CFR 
Part  1021).  The  purpose  of  this  Notice 
of  Intent  (NOI)  is  to  inform  the  public 
about  the  proposed  action;  announce 
the  plans  for  public  scoping  meetings; 
invite  public  participation  in  (and 
explain)  the  scoping  process  that  DOE 
will  follow  to  comply  with  the 
requirements  of  NEPA;  and  solicit 
public  comments  for  consideration  in 
establisbing  the  proposed  scope  and 
content  of  the  EIS. 

The  EIS  will  evaluate  the  impacts  of 
DOE's  proposal  to  cost-share  LEBS 
technology  development  at  the  proof-of- 
concept  scale  to  demonstrate  the 
technical,  environmental,  and  economic 
viability  of  LEBS  technology.  Research 
to  develop  LEBS  technology  has  been 
performed  for  DOE  by  three  separate 
organizations  awarded  cost-shared 
contracts  after  a  competitive  solicitation 
in  1992.  The  LEBS  technology  must 
meet  the  following  minimum 
performance  objectives: 

(1)  Nitrogen  oxide  (NO,)  emissions  less 
than  0.2  (with  a  target  of  0.1)  pounds  (lbs)  per 
million  British  thermal  units  (Btu)  of  energy 
input; 

(2)  Sulfur  oxide  (SO,)  emissions  less  than 
0.2  (with  a  target  of  0.1)  lbs  per  million  Btu 
of  energy  input;  and 

(3)  Pa'rticulate  emissions  less  than  0.015 
(with  a  target  of  0.01)  lbs  per  million  Btu  of 
energy  input 

These  performance  objectives  must  be 
achievable  at:  electricity  costs 
comparable  to,  and  preferably  less  than, 
the  costs  for  a  new  conventional  electric 
power  generating  station  firing  coal  in 
compliance  with  current  Federal 
emission  standards  (New  Source 
Performance  Standards)  for  large  fossil- 
fuel-fired  steam  generating  plants;  and 
energy  recovery  efficiencies  at  least  as 
high  as  the  most  efficient,  modern, 
conventional  coal-fired  plant  meeting 
New  Source  Performance  Standards, 
preferably  approaching  42%  recovery  of 
the  energy  content  of  coal  as  electrical 
energy.  The  research  performed  since 
1992  has  resulted  in  three  distinct 
technology  approaches  for  developing 
LEBS,  and  each  approach  holds  promise 
for  meeting  DOE's  objectives.  The  three 
approaches.  eaCh  proposed  to  be  tested 
at  proof-of-concept  scale  at  a  different 
site,  have  been  offered  to  DOE  for  cost- 
shared  development.  A  preferred 
alternative  does  not  exist  at  this  stage  in 
the  technology  development  program. 


The  EIS  will  consider  the  environmental 
effects  of  each  proposed  technology,  of 
installation  and  operation  at  the  site 
where  proof-of-concept  testing  is  being 
considered,  and  of  the  specific 
approaches  being  considered  to  meet 
the  objectives  of  the  LEBS  proof-of- 
concept  project,  as  well  as  reasonable 
alternative  technologies,  sites,  sizes,  and 
the  no-action  alternative. 

Background 

Currently,  over  one-half  of  the 
electricity  needs  of  the  United  States  are 
met  by  steam-electric  generating  stations 
fired  with  pulverized  coal.  Over  the 
next  several  decades,  increases  in 
demand  for  electric  power  and 
replacement  of  a  significant  amount  of 
aging  electric  generating  capacity  that  is 
approaching  the  end  of  its  design 
service  life  are  expected  to  require  the 
con.struction  of  new  electric  generating 
stations.  As  the  most  abundant  domestic 
energy  source,  coal  continues  to 
represent  an  attractive  energy  source  for 
these  forthcoming  generating  stations, 
particularly  through  advanced 
technologies  that  offer  to  improve 
dramatically  environmental' 
performance  and  efficiency. 

The  LEBS  is  one  of  two  components 
that  comprise  the  Combustion  2000 
program  that  IX)E  has  undertaken 
pursuant  to  section  1301  of  the  Energy 
Policy  Act  of  1992  (42  U.S.C.  13331). 
Cost-shared  and  federally  funded. 
Combustion  2000  is  a  long-term  fossil 
.  energy  research  and  development 
program  that  will  help  advance  coal- 
fired  power  generation  technology  into 
the  next  century.  LEBS-related  research 
is  to  be  performed  by  private  industry 
and  involves  the  application  of 
conventional  (near-term)  technologies  to 
reduce  emissions  of  coal-fired  power 
plants. 

As  an  early  step  in  the  LEBS  process, 
DOE'S  Pittsburgh  Energy  Technology 
Center  (PETC)  reviewed  evolving 
technologies  in  1989-1990  to  evaluate 
the  prospective  opportunities  for 
advanced  technologies  to  achieve  the 
desired  improvements  in  the 
environmental  performance  of  coal-fired 
power  plants.  The  review  encomptassed 
advanced  technologies  and  techniques 
for  coal  combustion  and  for  control  of 
air  emissions.  Emphasis  was  focused  on 
near-term  approaches  with  potential  for 
significant  reductions  in  emissions  of 
nitrogen  oxides,  sulfur  oxides,  and 
particulate  matter. 

For  nitrogen  oxide  reduction, 
advanced  combustion  techniques  that 
provide  for  staged  addition  of  coal  and 
combustion  air  and  control  of 
combustion  temperature  and  residence 
time  wefe  identified  as  providing    . 
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opportunities  for  reducing  emissions  to 
below  0.2  lbs  per  million  Btu  of  heat 
input.  This  would  be  a  factor  of  tiuee 
reduction  of  emissions  below  New 
Source  Performance  Standards  for 
allowable  nitrogen  oxide  emissions  frixn 
new  coal-fired  electric  utility  plants. 
Moreover,  these  techniques  would  be 
unlikely  to  involve  significant  increases 
in  boiler  system  costs. 

For  sulfur  oxide  reduction,  several 
techniques  were  identified  as  capable  of 
reducing  emissions  to  less  than  0.2  lbs 
per  million  Btu  of  energy  input,  which 
would  correspond  to  a  bctor  of  six 
reduction  below  New  Source 
Performance  Standards  for  coal 
combustion. 

For  particuJate  matter,  advancements 
in  electrostatic  predpitattws  and  febric 
filters  were  identified  as  offering  the 
opportunity  for  at  least  a  two-fold 
improvement  over  New  Source 
Performance  Standards,  with  nearly  all 
of  the  improvement  associated  with 
reducing  emissions  of  small-sized 
particles  that  are  particularly  harmful  to 
human  health.  The  reduction  of  these 
particles,  upon  which  the  bulk  of 
hazardous  elements  and  condensed 
organic  matter  from  coal  combustion  are 
deposited,  also  would  produce  a 
substantial  reduction  in  emissions  of 
potentially  toxic  substances. 

bi  addition  to  these  potential 
improvements  in  air  emission  control, 
PETC  identified  several  other  potential 
advancements  in  combustion  and 
energy  recovery  technology.  Coal 
combustitm  under  slagging  conditions 
could  produce  vitrified  ash  inherenUy 
resistant  to  leaching  at  ash  disposal 
sites.  Advanced  sulfur  removal  methods 
could  yield  marketable  by-products. 
Increases  in  efficiency  could  result  from 
advances  in  combustion  technology  and 
heat  exchanger  construction  materials. 
Also,  increased  heat  recovery  from  low 
temperature  flue  gas  could  be  achieved 
by  using  equipment  and  materials 
capable  of  operating  near  acid  dew 
point  temperatures  and  by  further 
development  of  low  temperature  acid- 
resistant  heat  exchangers.  Electric 
generating  costs  would  be  reduced  as  a 
result  of  these  efficiency  improvements, 
as  would  pollutant  emissions  pef  unit  of 
electric  energy  produced,  since  less  coal 
would  need  to  be  burned  to  produce  a 
given  amount  of  electricity. 

Purpose  and  Need 

To  capture  the  potential  benefits  of 
these  environmental,  efficiency,  and 
cost  improvements  in  new  coal 
combustion  technology,  the  Pittsburgh 
Energy  Technology  Center  conducted  a 
competitive  solicitation.  DOE  sought 
industrial  involvement  and  support  of 


industry-selected  approaches  for 
integrating  advanced  combustion-and 
environmental  control  systems  to 
establish  a  new  generatign  of  pulvqpzed 
coal-fired  boiler  technology.  As  a  result, 
three  contracts  were  awarded  in  1992 
for  research  and  development  of 
advanced  boiler  technology  designed  for 
minimum  emissions  and  full  integration 
with  high  performance  emission  control 
technologies.  The  research  conducted 
thus  far  under  these  contracts  has 
focused  on  assessing  and  testing 
alternative  concepts  and  equipment  for 
meeting  the  performance  expectations 
established  for  the  technology 
development  contracts;  the  three 
organizations  performing  this  research 
under  the  three  contracts  have 
.identified,  tested,  and  demonstrated  the 
potential  of  three  distinct  approaches 
for  a  Low  Emission  Boiler  System  that 
meets  the  established  performance 
objectives.  To  confirm  the  commercial 
potential  for  Low  Emission  Boiler 
System  technology  to  achieve  these 
performance  objectives,  longer  duration 
testing  to  demonstrate  perfbrmanoe  in 
an  integrated  system  at  a  scale 
representative  of  a  commercial  system 
(termed  proof-of-concept  scale)  now 
needs  to  be  performed. 

Accordingly,  DOE  proposes  to 
provide  up  to  50  percent  funding  of  the 
total  cost  to  support  one  or  more 
approaches  for  LEBS  technology 
development  at  the  proof-of-concept 
scale.  The  EIS  will  evaluate  the 
potential  impacts  of  the  three  alternative 
approaches  offered  to  DOE  for  LEBS 
proof-of-concept  development,  along 
with  reasonable  alternatives.  On  the 
basis  of  the  EIS  and  other  pertinent 
information,  DOE  may  select  one  or 
more  of  the  three  technology  approaches 
offered  by  the  industrial  participants  for 
development  at  the  proof-of-concept 
scale.  •       . 

Freiiminary  Attematires         _ 

Reasonable  alternatives  to  be 
considered  in  the  EIS  will  represent  a 
range  of  alternatives  for  meeting  DOE's 
purpose  and  need.  The  following  is  a 
preliminary  list  and  brief  description  of 
approaches  that  will  be  analyzed: 

1.  Alliance,  Ohio,  proof-of-concept 
development 

This  alternative  would  examine  the 
impacts  of  an  existing  integrated  10 
megawatt-electric  (MWe)  system 
currently  using  an  advanced  boiler 
design  with  staged  combustion,  low 
nitrogen  oxide  burners,  limestone 
injection  with  dry  scrubbing  for  sulfur 
oxide  removal,  and  electrostatic 
precipitator  and  baghouse  particulate 
removal.  Development  would  occur 
through  minor  modification  and 


implementation  of  the  LEBS  test 
program  in  an  existing  coal  combustion 
facility  operated  by  Babcock  &  Wilcox  at 
the  Alliance  Research  Center.  No  new 
construction  would  be  required  for  this 
alternative. 

2.  Richmond,  Indiana,  proof-of-         . 
concept  development 

This  alternative  would  examine  the 
impacts  of  design,  construction,  and 
operation  of  an  integrated  50  MWe 
system  using  advanced  firing  with 
staged  combustion  for  in-fumace 
nitrogen  oxide  reduction,  advanced  dry 
lime  scrubbing  for  sulfur  oxide  removal, 
ammonia/water  mixture  ratherthan 
wrater  only  as  the  working  fiuid  for  heat 
recovery,  and  baghouse  particulate 
removal.  Development  would  occur 
through  replacement  of  an  existing  coal- 
fired  boiler  at  Richmond  Power  &  Light 
Company's  Whitewater  Valley  Station. 

3.  Elkhart,  IlUnois,  proof-of-concept 
development 

This  alternative  would  examine  the 
impacts  of  design,  construction,  and 
operation  of  a  new  integrated  70  MWe 
system  using:  A  slagging  combustion 
system  with  air  staging  and  coal 
rebuming  technology  to  reduce  nitrogen 
oxides;  flyash  reinjection;  copper  oxide 
regenerable  desulfurization  system  with 
nitrogen  oxide  removal  capability; 
advanced  low  temperature  heat 
recovery;  and  baghouse  particulate 
removal.  Development  would  occur 
through  construction  of  a  new  facility  at 
the  Elkhart  Mine  of  Tunis  Coal 
Company,  Elkhart,  Illinois,  adjacent  to 
Township  Road  600N. 

4.  Alternative  Size  Facilities 

This  alternative  would  examine  the 
impacts  of  alternative  scale  facilities  for 
proof-of-  concept  testing,  to  provide  the 
design  and  performance  data  needed  for 
scale-up  to  commercial  operation. 

5.  Alternative  Technologies  . 

This  alternative  would  examine  the 
impacts  of  alternative  technology 
approaches  for  meeting  the  LEBS 
performance  objectives. 

6.  Alternative  Sites  and  Coal  Feeds    ' 
This  alternative  would  examine  the 

impacts  of  alternative  sites  for  location 
of  a  LEBS  proof-of-concept  system  and 
use  of  alternative  coals. 

7.  No  Action  Alternative 

This  alternative  would  examine  the 
impacts  of  taking  no  action  on  the 
industrial  participants'  proposals^for 
LEBS  proof-of-concept  testing.  Under 
the  no  action  alternative,  Federal  funds 
would  not  be  spent  on  LEBS  proof-of- 
concept  development. 

This  list  of  alternatives  is  subject  to 
modification  by  DOE  based  on 
consideration  of  suggestions  from  the 
public.  In  addition,  the  proposals  at  the 
Ohio,  Illinois,  and  Indiana  sites  are 
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subject  to  withdrawal  from 
consideration  for  proof-of-concept 
testing  prior  to  completion  of  the  EIS. 

Preliminary  Identification  of 
Environmental  Issues 

The  following  issues  have  been 
tentatively  identified  for  analysis  in  the 
EIS.  This  list  is  neither  intended  to  be 
all  inclusive  nor  a  predetermined  set  of 
potential  impacts  but  is  presented  to 
facilitate  public  comment  on  the  scope 
of  the  EIS.  Additions  to  or  deletions 
from  this  list  may  occur  as  a  result  of 
the  scoping  process.  The  issues  include: 

(1)  Potential  air,  surface  water,  and 
noise  impacts  produced  during  facility 
modification  or  construction,  and 
ofieration; 

(2)  Potential  transportation  impacts 
produced  during  facility  modification, 
construction,  and  operation; 

(3)  Pollution  prevention  and  waste 
management  practices,  including 
potential  solid  waste  impacts,  during 
facility fliodification,  construction,  and 
operation; 

(4)  Potential  socioeconomic  and 
environmental  justice  impacts  to  the 
surrounding  communities  as  a  result  of 
implementing  the  proposed  action; 

(5)  Potential  cumulative  or  long-term 
impacts  from  the  proposed  action  and 
other  past,  present,  or  reasonably 
foreseeable  future  actions; 

(6)  Potential  irreversible  and 
irretrievable  commitment  of  resources; 

(7)  Compliance  with  all  applicable 
Federal,  state,  and  local  statutes  and 
regulations;  and 

(8)  Safety  and  health  of  workers  and 
the  public  during  construction  and 
operation  of  the  proposed  facility. 

Public  Scoping  Process 

To  ensure  that  the  full  range  of  issues 
related  to  this  proposal  is  addressed, 
DOE  will  conduct  an  open  process  to 
define  the  scope  of  the  EIS.  The  public 
scoping  period  will  run  for  45  days 
following  publication  of  this  NOI. 
Interested  agencies,  organizations,  and 
the  general  public  are  encouraged  to 
submit  written  comments  or  suggestions 
concerning  the  scope  of  the  issues  to  be 
addressed,  alternatives  to  be  analyzed, 
and  the  range  of  environmental  impacts 
to  be  addressed.  Scoping  comments 
should  clearly  describe  specific  issues 
or  topics  that  the  EIS  should  address. 
Comments  or  suggestions  to  assist  DOE 
in  identifying  significant  issues  and  the 
scope  of  the  EIS  will  be  considered  in 
preparing  the  EIS  and  should  be 
communicated  within  45  days  following 
publication  of  this  NOI. 

In  addition  to  receiving  comments  in 
writing  and  by  telephone  on  the  800 
number,  DOE  will  conduct  public 


scoping  meetings.  The  public  is  invited 
and  encouraged  to  attend  one  or  more 
scoping  meetings  which  will  be 
scheduled  in  or  near  the  following  cities 
where  construction  or  operation  of  a 
new  facility,  or  a  major  modification  of 
an  existing  facility,  would  be  required: 
Richmond,  Indiana;  and  Elkhart, 
Illinois.  Notices  of  the  dates,  times,  and 
specific  locations  of  the  scoping 
meetings  will  be  announced  in  the  local 
media  at  least  15  days  before  the 
meetings. 

DOE  will  begin  each  meeting  with  an 
overview  of  LEBS  technology.  The  IX)E 
contractor  involved  in  cost-shared 
development  of  LEBS  technology  and 
offering  to  conduct  proof-of-concept 
testing  at  each  site  indicated  above  will 
be  available  to  provide  additional 
information.  Following  the  overview,  all 
interested  persons  will  be  provided 
opportunities  to  speak  concerning  (1) 
the  content  and  scope  of  the  EIS,  (2) 
issues  the  EIS  should  address,  and  (3) 
the  alternatives  that  should  be  analyzed. 
While  the  meetings  will  be  conducted  in 
an  informal  manner  to  enhance 
opportunities  for  public  participation, 
DOE  recognizes  that  individuals, 
representing  themselves  or  other  parties, 
may  desire  to  address  all  participants  at 
the  meeting.  DOE  requests  that  anyone 
who  wishes  to  speak  at  one  or  more  of 
the  scoping  meetings  contact  Mr.  Lloyd 
Lorenzi,  either  by  phone  or  in  writing, 
at  the  address  or  phone  numbers 
provided  in  the  section  of  this  Notice 
entitled  ADDRESSES.  A  presiding  officer 
will  be  designated  by  IDOE  to  chair  the 
meeting.  The  meeting  will  not  be 
conducted  as  an  evidentiary  hearing, 
and  speakers  will  not  be  cross- 
examined.  However,  speakers  may  be 
asked  to  clarify  their  statements  to 
ensure  that  DOE  fully  understands  the 
comments  or  suggestions.  The  presiding 
officer  will  establish  the  order  of 
speakers  and  provide  any  additional 
procedures  necessary  to  conduct  the 
meeting.  Speakers  who  wish  to  make 
presentations  longer  than  five  minutes 
should  indicate  the  length  of  time 
desired  in  their  response.  Depending  on 
the  number  of  speakers,  it  may  be 
necessary  to  limit  speakers  to  five 
minute  presentations  initially,  with  the 
opportunity  for  additional  presentation 
as  time  permits.  Speakers  can  also 
provide-additionai  written  information 
to  supplement  their  presentations. 
Individuals  who  do  not  make  advance 
arrangements  to  speak  may  request  time 
to  s[)eak  at  the  meetings,  after  all 
previously  scheduled  speakers  have 
been  provided  the  opportunity  to  make 
their  presentations.  Written  comments 
will  also  be  accepted  at  the  meeting. 


Issued  in  Washington,  D.C,  this  13th  day 
of  December  1996. 
Peter  N.  Brush, 

Principal  Deputy  Assistant  Secretary, 
Environment.  Safety  jnd  Health. 
[FR  Doc.  96-32197  Filed  12-18-96: 8:45  am] 
BKXWO  OOOg  IWO  01-P 


Federal  Energy  Regulatory 
Commission 

[Docket  No.  CP97-1 44-000] 

Aquila  Gas  Systems  Corporation; 
Notice  of  Petition  for  Declaratory  Order 

December  13, 1996. 

Take  notice  that  on  December  9, 1996, 
Aquila  Gas  Systems  Corporation 
(Aquila],  8805  Indian  Hills  Drive,  Suite 
125,  Omaha.  NE  68114,  filed  a  petition 
under  Rule  207  of  the  Commission's 
Rules  of  Practice  and  Procedure,  for  an 
order  declaring  that  Aquila's  Moorland 
System  is  a  gathering  facility  exempt 
from  the  jurisdiction  of  the  Commission 
under  Section  1(b)  of  the  Natural  Gas 
Act,  all  as  more  fully  set  forth  in  the 
application  on  file  with  the  Commission 
and  open  to  public  inspection. 

Aquila  states  that  it  owns  and 
operates  the  Moorland  System  which  is 
a  natural  gas  pipeline  facility  located  in 
Ellis,  Woodward.  Woods,  Roger  Mills 
and  Harper  Counties  in  Oklahoma. 

Any  person  desiring  to  be  heard  or  to 
make  any  protest  with  reference  to  said 
application  should  on  or  before  January 
3, 1997,  file  with  the  Federal  Energy 
Regulatory  Commission,  Washington, 
D.C.  20426,  a  petition  to  intervene  or  a 
protest  in  accordance  with  the 
requirements  of  the  Commission's  Rules 
of  Practice  and  Procedure  (18  CFR 
385.214  or  385.211)  and  the  Regulations 
under  the  Natural  Gas  Act  (18  CFR 
157.10).  All  protests  filed  with  the 
Commission  will  be  considered  by  it  in 
determining  the  appropriate  action  to  be 
taken  but  will  not  serve  to  make  the 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
to  a  proceeding  or  to  participate  as  a 
party  in  any  hearing  therein  must  file  a 
petition  to  intervene  in  accordance  with 
the  Commission's  Rules. 
Lois  D.  Cssheli. 
Secretary. 
[FR  Doc.  96-32152  Filed  12-18-96;  8;45  am) 

BILLING  CODE  SriT-OI-H 


CNG  Transmission  Corporation;  Notice 
of  Application 

[Docket  No.  CP97-142-000] 

December  13.  1996. 

Take  notice  that  on  December  6, 1996, 
CNG  Transmission  Corporation  (CNG) 
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445  West  Main  Street.  Clarksburg.  West 
Virginia  26301,  filed  in  Docket  No. 
CP97-142-000  an  application  pursuant 
to  Section  7  of  the  Natural  Gas  Act  and 
Parts  381  and  385  of  the  Commission's 
regulations,  for  an  order  approving  the 
treatment  of  various  certificates 
gathering  lines  listed  in  First  Revised 
Volume  No.  lA-of  CNG's  FERC  Gas 
Tariff  that  were  built  and  reported 
under  CNG's  budget  and  blanket 
certificates  from  1980  through  1995  as 
uncertificated  gathering  lines,  all  as 
more  fully  set  forth  in  the  application 
which  is  on  file  mth  the  Commission 
and  open  to  public  inspection. 

CNG  states  that  the  Imes  at  issue 
clearly  provide  gathering  service  and  do 
not,  therefore,  require  certification.  CNG 
states  that  the  approval  of  such 
treatment  would  streamline  the 
administration  of  CNG's  gathering 
services,  since  it  is  proposing  to  conduct 
any  future  termination  of  service  for  all 
of  its  gathering  facilities  solely  through 
use  of  the  Section  4  Notice  of 
Termination  procedure.  In  order  to 
accomplish  this,  CNG  states  that  it  is 
requesting  that  the  Commission 
determine  that  the  lines  are  gathering 
and  do  not  require  or  warrant  treatment 
as  certificated  lines  in  the  future.  CNG 
contends  that  no  change  in 
classification  of  lines  for  rate  purposes 
is  being  requested  by  CNG. 

CNG  states  that  the  total  certificate 
length  of  the  approximately  332  lines  is 
205  miles  and  diameter  ranges  from  2 
inches  to  8  inches.  CNG  states  that  the 
requested  authorization  will  allow  it  to 
treat  all  gathering  lines  identified  in 
First  Revised  Volume  No.  lA  of  CNG's 
FERC  Gas  Tariff  similarly  as  CNG 
continues  to  rearrange  its  gathering  and 
production  focilities  to  the  benefit  of  its 
customers.  According  to  CNG,  except 
for  the  facilities  built  under  blanket  and 
budget  certificates,  all  other 
uncertificated  gathering  lines  fu«  subject 
to  the  Commission's  requirement  that 
CNG  file  a  Section  4  Notice  of 
Termination  of  Service  30  days  prior  to 
any  abandonment  by  sale,  removal  from 
service  or  physical  removal  from  the 
ground.  CNG  states  that  it  is  not 
proposing  to  treat  all  gathering  lines 
consistently,  which  would  eliminate  the 
filing  of  abandonment  applications 
where.'but  for  the  blanket  or  budget 
certificate,  gathering  lines  could  simply 
be  sold  or  otherwise  removed  from 
service.  However,  CNG  notes  that  it 
would  still  be  subject  to  the  Section  4 
Notice  of  Termination  of  Service 
proceedings,  with  the  concomitant 
procedure  and  other  requirements 
instituted  by  the  Commission. 

Any  person  desiring  to  be  heard  or  to 
make  any  protest  with  reference  to  said 


application  should  on  or  before  January 
3. 1997,  file  with  the  Federal  Energy 
Regulatory  Commission,  Washington, 
D.C.  20426,  a  motion  to  intervene  or  a 
protest  in  accordance  with  the 
requirements  of  the  Commission's  Rules 
of  Practice  and  Procedure  (18  CFR 
385.214  or  385.211)  and  the  Regulations 
under  the  Natural  Gas  Act  (18  CFR 
157.10).  All  protests  filed  with  the 
Commission  will  be  considered  by  it  in 
determining  the  appropriate  action  to  be 
taken  but  will  not  serve  to  make  the 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
to  a  proceeding  or  to  participate  as  a 
party  in  any  hearing  therein  must  file  a 
motion  to  intervene  in  accordance  with 
the  Conmiission's  Rules. 

Take  further  notice  that,  pursuant  to 
the  authority  contained  in  and  subject  to 
jurisdiction  conferred  upon  the  Federal 
Energy  Regulatory  Commission  by 
Sections  7  and  15  of  the  Natural  Gas  Act 
and  the  Commission's'  Rules  of  Practice 
and  Procedure,  a  hearing  will  be  held 
with  further  notice  before  the 
Commission  or  its  designee  on  this 
application  itno  motion  to  intervene  is 
filed  within  the  time  required  herein,  if 
the  Commission  on  its  own  review  of 
the  matter  finds  that  a  grant  of  the 
certificate  is  required  by  the  public 
convenience  and  necessity.  If  a  motion 
for  leave  to  intervene  is  timely  filed,  or 
if  the  Commission  on  its  motion 
believes  that  a  formal  hearing  is 
required,  further  notice  of  such  hearing 
will  be  duly  given. 

Under  the  procedure  herein  provided 
for,  unless  otherwise  advised,  it  i^ill  be 
unnecessary  for  CNG  to  appear  or  be 
represented  at  the  hearing. 
Lois  D.  Caahell, 
Secretary. 

(FR  Doc.  96-32150  Filed  12-18-96;  8:45  am] 
njJNO  OOOE  CTIT-OI-M 


pocket  No.  CP96-19»-002] 

Egan  Hub  Partners,  LP.;  Notice  of 
Petition  To  Amend 

December  13, 1996. 

Take  notice  that  on  December  11.     . 
1996,  Egan  Hub  Partners,  LP.  (Egan 
Hub)  44084  Riverside  Parkway.  Suite 
340,  Leesburg,  Virginia  20176,  filed,  in 
Docket  No.  CP96-199-002,  an 
application  pursuant  to  Section  7(c)  of 
the  Natural  Gas  Act  and  Part  157  of  the 
Federal  Energy  Regulatory 
Commission's  (Commission)  regulations 
to  amend  the  certificate  of  public 
convenience  and  hecessity  issued  in 
Docket  No.  CP96-19a-000  et  al.  on 
October  7, 1996  authorizing  Egan  Hub  to 
adjust  the  operating  capacity  of  its 


existing  storage  caverA  at  Egan  Hub's 
salt  dome  storage  facility  in  Acadia 
Parish,  Louisiana,  all  as  more  fiiUy  set 
forth  in  the  appUcation  which  is  on  file 
with  the  Commission  and  open  to 
public  inspection. 

hi  the  Commission's  October  7, 1996 
order.  Egan  Hub  was  authorized  to 
operate  two  natural  gas  salt  dome 
storage  caverns  with  a  total  operating 
capacity  of  9.5  Bcf.  One  cavern  (Cavern 
I)  is  currently  operational  with  a 
capacity  of  4.5  Bcf.  The  second  cavern 
(Cavern  II)  will  be  constructed  by  late 
1997  with  a  capacity  of  5.0  Bcf.  Egan 
Hub  seeks  authorization  to  increase  the 
operating  capacity  of  Cavern  I  from  4.5 
Bcf  to  6.0  Bcf.  Egan  Hub  says  the 
proposed  capacity  increase  in  Cavern  I 
will  be  offset  by  a  reduction  in  the 
Cavern  11  capacity  so  that  the  total 
operating  capacity  of  the  two  caverns 
would  continue  to  be  limited  to  the 
certificated  total  capacity  of  9.5  Bcf. 

Any  person  desiring  to  be  heard  or  to 
make  any  protest  with  reference  to  said, 
application  should  on  or  before 
December  23. 1996.  file  with  the  Federal 
Energy  Regulatory  Commission, 
Washington,  D.C.  20426,  a  motion  to 
intervene  or  a  protest  in  accordance 
with  the  requirements  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.214  or  385.211) 
and  the  Regulations  under  the  Natural 
Gas  Act  (18  CFR  157.10).  All  protests 
filed  with  the  Commission  will  be 
considered  by  it  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  the  protestants  parties 
to  the  proceeding.  Any  person  wishing 
to  become  a  part/to  a  proceeding  or  to 
participate  as  a  party  in  any  hearing 
therein  must  file  a  motion  to  intervene 
in  accordance  with  the  Commission's 
Rules. 

Take  further  notice  that,  pursuant  to 
the  authority  contained  in  and  subject  to 
the  jurisdiction  conferred  upon  the 
Federal  Energy  Regulatory  Commission 
by  Sections  7  and  15  of  the  Natural  Gas 
Act  and  the  Commission's  Rules  of 
Practice  and  Procedure,  a  hearing  will 
be  held  without  further  notice  before  the 
Commission  or  its  designee  on  this 
application  if  no  motion  to  intervene  is 
filed  within  the  time  required  herein,  if 
the  Commi.ssion  on  its  own  review  of 
the  matter  finds  that  permission  and 
approval  for  the  proposed  construction 
and  operations  are  required  by  the 
public  convenience  and  hecessity.  If  a 
motion  for  leave  to  intervene  is  timely 
filed,  or  if  the  Commission  on  its  own 
motion  believes  that  a  formal  hearing  is 
required,  further  notice  of  such  hearing 
will  be  duly  given. 

Under  the  procedures  herein  provided 
for.  unless  otherwise  advised,  it  will  be 


Federal  Register  /  Vol.  61,  No.  245  /  Thursday,  December  19,  1996  /  Notices  67007 


unnecessary  for  Egan  Hub  to  appear  or 

be  represented  at  the  hearing. 

Lob  D.  CMiieU, 

Secntaiy. 

IFR  Doc.  96-32149  Filed  12-l»-96: 8:45  am] 

BMXMO  OOOe  •717-91-M 

[Doctot  No.  RP«7-67-00(q 

NorAm  Gas  Transmission  Company; 
Notice  of  Technicai  Conference 

December  13, 1996. 

In  the  Commission's  order  issued 
November  29, 1996.  the  Commission 
held  that  the  filing  in  the  above 
captioned  proceeding  raises  issues  that 
should  be  addressed  in  a  technical 
conference. 

Take  notice  that  the  technical 
conference  will  be  held  on  Wednesday, 
January  8, 1997,  at  10:00  a.m.,  in  a  room 
to  be  designated  at  the  offices  of  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street.  N.E.,  Washington,  D.C. 
20426.  All  interested  parties  uid  Staff 
are  permitted  to  attend. 
Lok  D.  CaalwU. 
Secretary. 

|FR  Doc.  96-32154  Filed  12-18-96;  8:45  am] 
HLLMO  OOOE  (nr-oi-^i 

[DocfcM  No.  RP97-294W0] 

Panhandle  Eastern  Pipe  Line 
Company;  Notice  of  Technicai 
Conference 

December  13, 1996, 

In  the  Commission's  order  issued 
November  8,  1996,  the  Commission  held 
that  the  issues  raised  by  the  protestors 
in  the  above  captioned  proceeding 
should  be  addressed  in  a  technical 
conference. 

Take  notice  that  the  technical 
conference  will  be  held  on  Tuesday, 
January  14, 1997,  at  10:00  a.m..  in  a 
room  to  be  designated  at  the  offices  of 
the  Federal  Energy  Regulatory 
Commission,  888  First  Street,  NE., 
Washington,  DC  20426. 

All  interested  parties  and  Staff  are  ~^ 
permitted  to  attend. 
I^ia  D.  Casheli, 
Secretary. 
(FR  Doc.  96-32153  Filed  12-18-96;  8:45  am] 

aiLUNo  CODE  (rir-oi-M 


{Dodiat  No.  RP97-185-000] 

Panhandle  Eastern  Pipe  Une 
Company;  Notice  of  Proposed 
Changes  in  FERC  Gas  Tariff 

December  13, 1996. 

Take  notice  that  on  December  10, 
1996,  Panhandle  Eastern  Pipe  Line 


Company  (Panhandle)  tendered  for 
filing  as  part  of  its  FERC  Gas  Tariff,  First 
Revised  Volume  No.  1,  the  tariff  sheets 
listed  on  Appendix  A  attached  to  the 
fifing  to  become  effective  January  9, 
1997. 

Panhandle  states  that  the  purpose  of 
this  filing,  made  in  accordance  with  the 
provisions  of  Section  154.204  of  the 
Commission's  Regulations,  is  to   , 
establish  the  flexibility  under 
Panhandle's  tariff  to  negotiate  rates  in 
accordance  with  the  Commission's 
Statement  of  Policy  on  Alternatives  to 
Traditional  Cost-of-Service  Ratemaking 
for  Natural  Gas  Pipelines.  Docket  No. 
RM95-6-000  and  Regulation  of 
Negotiated  Transportation  Services  of 
Natural  Gas  Pipelines,  Docket  No. 
RM96-7-000  issued  January  31,  1996 
(Pohcy  Statement). 
.  Panhandle  proposes  to  establish  a 
negotiated/recourse  rate  program 
appUcable  to  Panhandle's  Part  284  firm 
transportation  and  storage  services 
under  Rate  Schedules  FT,  EFT,  LPT, 
lOS,  WS,  PS  and  FS  consistent  with  the 
Policy  Statement  as  well  as  Commission 
pronouncements  respecting  negotiated 
rate  filings  of  other  pipelines,  "rhe 
proposed  modifications  to  its  tariff 
provide  Panhandle  the  flexibility  to 
negotiate  a  rate  which  may  be  greater 
than,  less  than  or  equal  to  the  existing 
cost-based  maximum  rate  for  the 
applicable  service,  but  which  shall  not 
be  less  than  the  minimum  rate  for  that 
service  set  forth  in  Panhandle's  tariff. 

Panhandle  states  that  copies  of  this 
filing  are  being  served  on  all 
jurisdictional  customers  and  applicable 
state  regulatory  agencies. 

Any  person  desiring  to  be  heard  or  to 
protest  this  fiUng  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  N.E.,  Washington,  D.C. 
20426,  in  accordance  with  Sections 
385.214  and  385.211  of  the 
Conunission's  Rules  and  Regulations. 
All  such  motions  or  protests  must  be 
filed  in  accordance  with  Section 
154.210  of  the  Commission's 
Regulations.  Protests  will  be  considered 
by  the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on 
file  with  the  Commission  and  are 
available  for  public  inspection  in  the 
Public  Reference  Room. 
Lais  D.  CuheU, 
Secretary. 
IFR  Doc.  96-32155  Piled  12-18-96;  8:45  am] 

atUJMO  CODE  •ri7-01-M 


[Pocket  No.  ER97-e61-000) 

Portland  Qenersl  Electric  Company.. 
Souttiem  California  Edison  Company; 
Notice  Of  Filing 

Decmnber  13, 199iB. 

Take  notice  that  on  November  29, 
1996,  Portland  General  Electric 
Company  [PCE)  and  Southern  California 
Edison  Company  (Edison)  tendered  for 
filing  notices  of  cancellation  of  PGE  and 
Edison's  Long-Term  Power  Sale  and 
Exchange  Agreement,  PGE  Rate 
Schedule  FERC  No.  57,  and  Edison  Rate 
Schedule  FERC  No.  213. 

PGE  and  Edison  request  waiver  of  the 
60-day  prior  notice  requirement  to  allow 
the  termination  to  become  effective  on 
December  31, 1996. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  - 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  N.E..  Washington,  D.C. 
20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  18  CFR  385.214).  All  such  motions 
or  protests  should  be  filed  on  or  before 
December  27, 1996.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Lois  D.  Caainil, 
Secretary. 

(FR  Doc.  96-32157  Filed  12-18-96;  8:45  «m| 
BiUJNO  coos  tm-Oi-u 


Podwt  Na  RP97-18»-00(q 

TninMine  Gas  Company;  Notice  of 
Proposed  Changes  in  FERC  Gas  Tariff 

December  13, 1996. 

Take  notice  that  on  December  10, 
1996,  Trunkline  Gas  Company 
(TrunkUne)  tendered  for  filing  as  part  of 
its  FERC  Gas  Tariff,  First  Revised 
Volume  No.  1,  the  tariff  sheets  listed  an 
Appendix  A  attached  to  the  filing  to 
become  effective  January  9, 1997. 

Trunkline  states  that  the  purpose  of 
this  filing,  made  in  accordance  with  the 
provisions  of  Section  154.204  of  the 
Commission's  Regulations,  is  to 
establish  the  flexibility  under 
Trunkline's  tariff  to  negotiate  rates  in 
accordance  with  the  Commission's 
Statement  of  PoUcy  on  Alten»atives  to 
Traditional  Cost-of-Service  Ratemaking 
for  Natural  Gas  PipeUnes,  Docket  No. 
RM95-6-000  and  Regulation  of 
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Negotiated  Transportation  Services  of 
Natural  Gas  Pipelines,  Docket  Na 
rM96-7-000  issued  fanuary  31, 1996 
Poiii.y  Statttintjiu;.  ■ 

Trunkline  proposes  to  establish  a 
negotiated/recourse  rate  program 
applicable  to  Trunkline's  Part  284  firm 
transportation  and  storage  services 
under  Rate  Sctiedules  FT.  EFT.  QNT. 
LFT,  NNS-1  and  FSS  consistent  with 
the  Policy  Statement  as  well  as 
Commission  pronouncements 
respecting  negotiated  rate  Tilings  of 
other  pipelines.  The  proposed 
modifications  to  its  tariff  provide 
Trunkline  the  flexibility  to  negotiate  a 
rate  which  may  be  greater  than,  less 
than  or  equal  to  the  existing  cost-based 
maximum  rate  for  the  applicable 
service,  but  which  shall  not  be  less  than 
the  minimom  rate  for  that  service  set 
forth  in  Trunkline's  tariff. 

Trunkline  states  that  a  copies  of  this 
filing  are  being  served  on  all 
jurisdictional  customers  and  applicable 
state  regulatory  agencies. 

Any  person  desiring  to  be  heard  or  to 
protest  this  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission.  888 
First  Street,  N.E..  Washington.  D.C. 
20426,  in  accordance  with  Sections 
385.214  and  385.211  of  the 
Commission's  Rules  and  Regulations. 
All  such  motions  or  protests  must  be 
filed  in  accordance  with  Section 
154.210  of  the  Commission's 
Regulations.  Protests  will  be  considered 
by  the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on 
file  with  the  Commission  and  are 
available  for  public  inspection  in  the 
Public  Reference  Room. 
Lois  D.  Caafaell. 
Secretary. 
IFR  Doa  96-32156  Filed  12-18-96;  8:45  ami 

HUMQ  OOOC  tZIT-OI-M 


[Docket  Na  CP97-143-000) 

Western  TransmissJon  Corporation; 
Petition  for  Declaratory  Order 
Disclaiming  Jurisdiction  and  Request 
for  Atiandoninent  Autliorization 

Deceint}er13.  1996. 

Take  notice  that  on  December  6, 1996. 
Western  Transmission  Corporation 
(WESTRANS),  1625  Broadway,  Suite 
2200,  Denver,  Colorado  80202,  filed  in 
Docket  No.  CP97-143-000,  a  Petition  for 
Declaratory  Order  Disclaiming 
Jurisdiction  and  Request  for 
Abandonment  Authorization  regarding 


all  of  its  pipeline  facilities,  pursuant  to 
Rule  207(a)(2)  of  the  Commission's 
regulations,  18  CFR  385.207(a)(2)  and 
Section  7(b)  of  the  Natural  Gas  Act.  15 
use  717f(b),  all  as  more  fully  set  forth 
in  the  petition/request. 

WESTRANS  states  that  it  owns  and 
operates  a  small  gas  pipeline  system  in 
the  Washakie  Basin  area  Wyoming, 
consisting  of  a  26-mile  12V4-inch  main 
pipeline,  a  9.2  mile  4-inch  line,  and 
related  gathering,  dehydration  and 
measuring  facilities.  WESTRANS  states 
that  the  net  book  value  of  these  facilities 
is  $688,000.  WESTRANS  explains  that 
these  facilities  were  originally 
constructed  to  purchase,  gather, 
transport,  and  sell  gas  to  Colorado 
Interstate  Gas  Company  (QG)  under  a 
contract  executed  in  1963.  WESTRANS 
says  that  its  system  now  gathers  gas 
from  some  155  wells  into  the  interstate  _ 
transmission  systems  of  CIG  and 
Williams  Natural  Gas  Company. 

WESTRANS  assets  that  its  facilities 
have  long-qualified  as  gathering  under 
the  Commission's  primary  function  test, 
but  that  the  Commission's  "Tarpon" 
doctrine  prohibited  WESTRANS  from 
seeking  a  gathering  determination 
because  its  facilities  were  located  in- 
between  QG's  certificated  interstate 
facilities.  WESTRANS  contends  that 
since  the  CIG  facilities  upstream  of 
WESTRANS'  facilities  were  recently 
declared  nonjurisdictional,  the 
"Tarpon"  prohibition  no  longer  applies. 

Any  person  desiring  to  be  heara  or  to 
make  any  protest  with  reference  to  said 
application  should  on  or  before  January 
3, 1997,  file  with  the  Federal  Energy 
Regulatory  Commission,  Washington, 
D.C.  20426,  a  motion  to  intervene  or  a 
protest  in  accordance  with  the 
requirements  of  the  Commission's  Rules 
of  Practice  and  Procedure  (18  CFR 
385.211  and  385.214)  and  the 
Regulations  under  the  Natural  Gas  Act 
(18  CFR  157.10).  All  protests  filed  with 
the  Commission  will  be  considered  by 
it  in  determining  the  appropriate  action 
to  be  taken  but  will  not  serve  to  make 
the  protestants  parties  to  the 
proceeding.  Any  person  wishing  to 
become  a  party  in  any  proceeding 
herein  must  file  a  motion  to  intervene 
in  accordance  with  the  Conunission's 
rules. 

Take  further  notice  that,  pursuant  to 
the  authority  contained  in  and  subject  to 
the  jurisdiction  conferred  upon  the 
Commission  by  Sections  7  and  15  of  the 
Natural  Gas  Act  and  the  Commission's 
Rules  of  Practice  and  Procedure,  a 
hearing  will  be  held  without  further 
notice  before  the  Commission  or  its 
designee  on  this  application  if  no 
motion  to  intervene  is  filed  within  the 
time  required  herein,  if  the  Commission 


on  its  own  review  of  the  matter  finds 
that  permission  and  approval  for  the 
proposed  abandonment  are  required  by 
the  public  convenience  and  necessity.  If 
a  motion  for  leave  to  intervene  is  timely 
filed,  or  if  the  Commission  on  its  own 
motion  believes  that  formal  hearing  is 
required,  further  notice  of  such  hearing 
will  be  duly  given. 

Under  the  procedure  herein  provided 
for,  unless  otherwise  advised,  it  will  be 
unnecessary  for  WESTRANS  to  appear 
or  to  be  represented  at  the  hearing. 
Lois  D.  Casiiell, 
Secretary. 
(FR  Doc.  96-32151  Filed  12-18-96;  8:45  ami 

BILUNa  CODE  CriT-OI-M 


.  CDocfcet  No.  EQ97-20-000.  et  aL] 

Ertcogen  Northwest,  L.P.,  et  ai.; 
Electric  Rate  and  Corporate  Regulation 
Filings 

December  12, 1996. 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

1.  Encogen  Northwest,  LP. 

(Docket  No.  EG97-20-OOOI 

On  December  5, 1996,  Encogen 
Northwest.  L.P.  ("Encogen  Northwest"), 
c/o  Enserch  Development  Corporation. 
1817  Wood  Street,  Dallas,  TX  75201. 
filed  with  the  Federal  Energy  Regulatory 
Commission  an  application  for 
determination  of  exempt  wholesale 
generator  status  pursuant  to  Part  365  of 
the  Commission's  Regulations. 

Encogen  Northwest  owns  one  eligible 
faciUty  (an  existing  natural  gas-fired 
cogeneration  facility,  a  transformer  and 
appurtenant  interconnecting 
equipment),  which  is  also  a  qualifying 
facility,  in  Bellingham,  Washington. 
Comment  date:  January  2, 1997,  in 
accordance  with  Standand  Paragraph  E 
at  the  end  of  this  notice.  The 
Commission  will  limit  its  consideration 
of  comments  to  those  that  concern  the 
adequacy  or  accuracy  of  the  application. 

2.  Encogen  Four  Partners,  LJ*. 

(Docket  No.  BG97-2 1-000] 

On  December  5, 1996,  Encogen  Four 
Partners,  L.P.  ("Encogen  Four"),  c/o 
Enserch  Development  Corporation,  1817 
Wood  Street,  Dallas,  TX  75201,  filed 
with  the  Federal  Energy  Regulatory 
Commission  an  application  for 
determination  of  exempt  wholesale 
generator  status  pursuant  to  Part  365  of 
the  Commission's  Regulations. 

Encogen  Four  owns  one  eligible 
facility  (an  existing  natural  gtts-fired 
cogeneration  facility,  a  transformer  and 
appurtenant  interconnecting 
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equipment),  which  is  also  a  qualifying 
facility,  in  Buffalo,  New  York. 

Comment  date:  January  2, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice.  The 
Commission  will  limit  its  consideration 
of  comments  to  those  that  concern  the 
adequacy  or  accuracy  of  the  application. 

3.  National  Gas  &  Electric  LJ>.,  Nfidcon 
Power  Services  C]orp.,  Midcon  Power 
Services  Corp.,  Equitable  Power 
Services  Company,  Yankee  Energy 
Marketing  Company,  Ensource,  and 
NUI  Cprp-NUI  Energy  Brokers.  Inc. 

(Docket  Nos.  ER90-168-030,  ER94-1329- 
008.  ER94-1 3 29-009,  ER94-1 539-01 2, 
ER96-146-003,  ER96-igi9-001.  and  ER96- 
2580-001  (not  consolidated)] 

Take  notice  that  the  following 
informational  filings  have  been  made 
with  the  Commission  and  are  on  file 
and  available  for  inspection  and 
copying  in  the  Commission's  Public 
Reference  Room: 

On  E)ecember  9, 1996,  National  Gas  & 
Electric  LP.,  filed  certain  information  as 
required  by  the  Commission's  March  20, 
1990,  order  in  Docket  No.  ER90-168- 
000. 

On  November  25, 1996,  Midcon 
Power  Services  Corp.,  filed  certain 
information  as  required  by  the 
Commission's  August  11, 1994,  order  in 
Docket  No.  ER94-1 3  29-000. 

On  November  25, 1996,  Midcon 
Power  Services  Corp.,  filed  certain 
information  as  required  by  the 
Commission's  August  11, 1994,  order  in 
Docket  No.  ER94-1329^00. 

On  November  12, 1996,  Equitable 
Power  Services  Company,  filed  certain 
information  as  required  by  the 
Commission's  September  8, 1994,  order 
in  Docket  No.  ER94-1539-000. 

On  December  4, 1996,  Yankee  Energy 
Marketing  Company,  filed  certain 
information  as  required  by  the 
Commission's  November  29, 1995,  ordet- 
in  Docket  No.  ER96-146-000. 

On  December  6, 1996,  Ensource,  filed 
certain  information  as  required  by  the 
Commission's  July  10,  1996,  order  in 
Docket  No.  ER96-1919-000. 

On  December  5, 1996,  NUI  Corp-NUI 
Energy  Brokers,  Inc.,  filed  certain 
information  as  required  by  the 
Commission's  August  29, 1996,  order  in 
Docket  No.  ER96-2580-O00.  . 

4.  Louisrille  Gas  and  Electric  Company 

[Docket  Nos.  ER96-2527-000,  ER96-3126, 
^96-3156-000,  ER97-93-000,  ER97-94- 
000,  ER97-134-000,  ER97-199-000,  ER97- 
214-000,  and  ER97-241-000] 

Take  notice  that  on  November  25, 
1996,  Louisville  Gas  and  Electric 
Company  tendered  for  filing  an 
amendment  in  the  above-referenced 
dockets. 


Comment  date:  December  26, 1996,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

5.  Maine  Public  Service  Company 

(Docket  No.  ER9fr^2554-000| 

Take  notice  that  on  December  9, 1996, 
Maine  Public  Service  Company 
tendered  for  filing  an  amendment  in  the 
above-referenced  docket. 

Comment  date:  December  26, 1996,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

6.  Entergy  Services,  Inc. 

(Docket  No.  ER96-2664-0001 

Take  notice  that  on  December  2, 1996, 
Entergy  Services,  Inc.,  tendered  for 
filing  an  amendment  in  the  above- 
referenced  docket. 

Comment  date:  December  26, 1996.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

7.  Entergy  Services,  Inc. 

[Docket  No.  ER96-2704-000] 

Take  notice  that  on  December  2, 1996, 
Entergy  Services,  Inc.,  tendered  for 
filing  an  amendment  in  the  above- 
referenced  docket. 

Comment  date:  December  26, 1996,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

8.  lES  Utilities,  Inc. 

[Docket  No.  ER96-2  7  74-000] 

Take  notice  that  on  December  6, 1996, 
lES  Utilities,  Inc.,  tendered  for  filing  an 
amendment  in  the  above-referenced 
docket. 

Comment  date:  December  26, 1996,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

9.  Sierra  Pacific  Power  Company 

[Docket  No.  ER96-2850-001] 

Take  notice  that  on  November  12, 
1996,  Sierra  Pacific  Power  Company 
tendered  for  filing  Revision  No.  1  to  its 
service  agreement  with  the  Qty  of 
Fallon. 

Comment  date:  December  26, 1996,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

10.  Southwestern  Public  Service 
Company 

(Docket  No.  ER96-2g37-000] 

Take  notice  that  on  December  4, 1996, 
Southwestern  Public  Service  Company 
tendered  for  filing  an  amendment  in  the 
above-referenced  docket. 

Comment  date:  December  26, 1996,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 


11.  United  American  Energy  Corp. 

(Docket  No.  ER96-3092-O00) 

Take  notice  that  on  November  27< 
1996.  United  American  Energy  Corp., 
tendered  for  filing  an  amendment  in  the 
above-referenced  docket. 

Comment  date:  December  26, 1996,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

12.  PECO  Energy  Company 

[Docket  No.  ER97-277-0001 

Take  notice  that  on  November  21, 
1996,  PECO  Energy  Company  tendered 
for  filing  an  amendment  in  the  above- 
referenced  docket. 

Comment  date:  December  26,  1996,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

13.  Qtizens  Utilities  Company 

[Docket  No.  ER97-311-000] 

Take  notice  that  on  December  6. 1996, 
Qtizens  Utilities  Company  tendered  for 
filing  an  amendment  in  the  above- 
referenced  docket. 

Comment  date:  December  26. 1996.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

14.  Great  Bay  Pofwer  Corporetioa 

[Docket  No.  ER97-60»-000] 

Take  notice  that  on  December  6, 1996, 
Great  Bay  Power  Corporation  tendered 
for  filing  cm  amendment  in  the  above- 
referenced  docket. 

Comment  date:  December  26, 1996,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

15.  Dakota  Electric  Association 

(Docket  No.  ER97-«2»-000] 

Take  notice  that  on  November  27, 
1996,  Dakota  Electric  Association, 
tendered  for  filing  a  notice  of 
cancellation  of  FERC  Electric  Sendee 
Tariff  Volume  1,  providing  service  to 
the  Minnesota  Vcdley  Electric 
Cooperative  and  Cooperative  Power. 
Inc. 

The  customer  requested  terminati(m 
of  the  rate  schedule. 

Notice  of  the  proposed  cancellation 
has  been  served  upon  the  following: 

Mr.  Roger  Geckler.  General  Manager. 
Minnesota  Valley  Electric 
Cooperative,  125  Miimesota  Valley 
Electric  Drive,  P.O.  Box  125.  Jordan. 
MN  55352 

Mr.  Julian  Brix,  Genoal  Manager. 
Cooperative  Power.  14615  Lone  Oak 
Road,  Eden  Prairie.  MN  55344 

Comment  date:  December  27, 1996,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 
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16.  Consolklated  Edison  Company  of 
New  York,  Inc. 

(Docket  No.  ER97-642-000I 

Take  notice  that  on  November  27, 
1996.  Consolidated  Edison  Company  of 
New  York.  Inc.  (Con  Edison),  tendered 
for  filing  a  Supplement  to  its  Rate 
Schedule,  Con  Edison  Rate  Schedule 
FERC  No.  2,  a  fiocilities  agreement  with 
Central  Hudson  Gas  and  Electric 
Corporation  (CH).  The  Supplement 
provides  for  a  decrease  in  the  monthly 
carrying  charges.  Con  Edison  has 
requested  that  this  decrease  take  effect 
as  of  November  1 ,  1996. 

Con  Edison  states  that  a  copy  of  this 
filing  has  been  served  by  mail  upon  CH. 

Comment  date:  December  27. 1996,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

17.  Consolidated  Edison  Company  of 
New  York,  Inc. 

[Docket  No.  ER97-643-O0OI 

Take  notice  that  on  November  27, 
1996,  Consolidated  Edison  Company  of 
New  York,  Inc.  (Con  Edison),  tendered 
for  filing  a  Supplement  to  Con  Edison 
Rate  Schedule  FERC  No.  112  for 
transmission  service  for  New  York  State 
El6ctric  &  Gas  Corporation  (NYSEG). 
The  Supplement  provides  for  a  decrease 
in  the  charges  for  transmission  service. 
Con  Edison  has  requested  waiver  of 
notice  requirements  so  that  the 
Supplement  can  be  made  effective  as  of 
April  1, 1996. 

Con  Edison  states  that  a  copy  of  this 
filing  has  been  served  by  mail  upon 
NYSEG. 

Comment  date:  December  27, 1996,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

18.  Pennsylvania  Power  &  Light 
Company 

(Docket  No.  ER97-644-O00) 

Take  notice  that  on  November  27, 
1996,  Pennsylvania  Power  &  Light 
Company  (PP4L),  filed  a  Service 
Agreement  dated  November  14, 1996, 
with  Morgan  Stanley  Capital  Group,  Inc. 
(Morgan)  for  non-firm  point-to-point 
transmission  service  under  PP&L's  Open 
Access  Transmission  Tariff.  The  Service 
Agreement  adds  Morgan  as  an  eligible 
customer  under  the  Tariff. 

PP&L  requests  an  effective  date  of 
November  27,  1996.  for  the  Service 
Agreement. 

PP&L  states  that  copies  of  this  filing 
have  been  supplied  to  Morgan  and  to 
the  Peimsylvania  Public  Utility 
Commission. 

Comment  date:  December  27, 1996,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 


19.  Pennsylvania  Power  &  Light 
Company 

(Docket  No.  ER97-64S-0001 

Take  notice  that  on  November  27, 
1996,  Pennsylvania  Power  &  Light 
Company  (PPAL),  filed  a  Service 
Agreement  dated  November  11. 1996, 
with  NorAm  Energy  Services,  Inc. 
(NorAm)  for  non-firm  point-to-point 
transmission  service  under  PP&L's  Open 
Access  Transmission  Tariff.  The  Service 
Agreement  adds  NorAm  as  an  eligible 
customer  under  the  Tariff. 

PP&L  requests  an  effective  date  of 
November  27, 1996,  for  the  Service 
Agreement. 

PP&L  states  that  copies  of  this  filing 
have  been  supplied  to  NorAm  and  to  the 
Pennsylvania  Public  Utility  : 

Commission. 

Comment  date:  December  27,  1996,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

20.  Pennsylvania  Power  ft  Light  - 
Company 

(Docket  No.  ER97-646-000I 

Take  notice  that  on  November  27, 
1996,  Pennsylvania  Power  &  Light 
Company  (PP&L),  filed  a  Service 
Agreement  dated  November  19, 1996, 
with  Wisconsin  Electric  Power 
Company  (Wisconsin  Electric)  for  non- 
firm  point-to-point  transmission  service 
under  PP&L's  Open  Access 
Transmission  Tariff.  The  Service 
Agreement  adds  Wisconsin  Electric  as 
an  eligible  customer  under  the  Tariff. 

PP&L  requests  an  effective  date  of 
November  27, 1996,  for  the  Service 
Agreement. 

PP&L  states  that  copies  of  this  filing 
have  been  supplied  to  Wisconsin 
Electric  and  to  the  Pennsylvania  Public 
Utility  Commission. 

Comment  date:  December  27,  1996,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

21.  Pennsylvania  Power  ft  Light         .,' , 
Company 

(Docket  Na  ER97-647-000I 

Take  notice  that  on  November  27, 
1996,  Pennsylvania  Power  &  Light 
Company  (PP&L),  filed  a  Service 
Agreement  dated  November  8,  1996, 
with  New  York  State  Electric  &  Gas 
Corporation  (NYSEG)  for  non-firm 
point-to-point  transmission  service 
under  PP&L's  Open  Access 
Transmission  Tariff.  The  Service 
Agreement  adds  NYSEG  as  an  eligible 
customer  under  the  Tariff. 

PP&L  requests  an  effective  date  of 
November  27, 1996,  for  the  Service 
Agreement. 

PP&L  states  that  copies  of  this  filing 
have  been  supplied  to  NYSEG  and  to 


the  Pennsylvania  Public  Utility 
Commission. 

Comment  date:  December  27,  1996,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

22.  Pennsylvania  Power  ft  Light 
Company 

(Docket  No.  ER97-648-000I 

Take  notice  that  on  November  27, 
1996,  Pennsylvania  Power  &  Light 
Company  (PP&L),  filed  a  Service 
Agreement  dated  November  19, 1996, 
with  Engelhard  Power  Marketing,  Inc. 
(Engelhard)  for  non-firm  point-to-point 
transmission  service  under  PP&L's  Open 
Access  Transmission  Tariff.  The  Service 
Agreement  adds  Engelhard  as  an  eligible 
customer  under  the  Tariff. 

PP&L  requests  an  effective  date  of 
November  27, 1996,  for  the  Service 
Agreement. 

PP&L  states  that  copies  of  this  filing 
have  been  supplied  to  Engelhard  and  to 
the  Pennsylvania  Public  Utility 
Commission. 

Comment  date:  December  27, 1996,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

23.  Toledo  Edison  Company 

(Docket  No.  ER97-650-000I 

Take  notice  that  on  November  27, 
1996,  Toledo  Edison  Company  (Toledo 
Edison),  tendered  for  filing  with  the 
Federal  Energy  Regulatory  Commission 
an  Electric  Power  Sales  Tariff,  providing 
for  wholesale  sales  of  electric  energy 
and/or  electric  capacity  to  Eligible 
Customers  under  the  tariff  at  cost-based 
rates. 

Toledo  Edison  requests  that  its  tariff 
be  accepted  for  filing  and  allowed  to 
become  effective  as  soon  as  possible  and 
in  any  event  no  later  than  sixty  days 
from  the  date  of  its  filing. 

Comment  date:  December  27, 1996,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

24.  Interstate  Power  Company 

(Docket  No.  ER97-6S  2-0001 

Take  notice  that  on  November  29, 
1996,  hiterstate  Power  Company  (IPW), 
tendered  for  filing  two  Transmission 
Service  Agreements  between  IPW  and 
Dairyland  Power  Cooperative 
(Dairyland).  Under  the  Transmission 
Service  Agreements,  IPW  will  provide 
firm  point-to-point  transmission  service 
to  Dairyland. 

Comment  date:  December  27, 1996,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

25.  Cinergy  Services,  Inc. 

(Docket  No.  OA97-6O-000J 

Take  notice  that  Cinergy  Services,  Inc. 
(Cinergy)  on  December  3, 1996, 
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tendered  for  filing  on  behalf  of  its 
operating  companies,  The  Cincinnati 
Gas  &  Electric  Company  (CG&E)  and  PSI 
Energy,  Inc.  (PSI),  modiflcations  to  the 
Interchange  Agreement  between  Cinergy 
and  K  N  Marketing,  Inc. 

The  modifications  are  being  made  to 
comply  with  the  unbundling 
requirement  for  coordination  contracts 
contained  in  the  Commission's  Order 
No.  888  by  the  December  31,  1996 
deadline. 

Cinergy  has  requested  an  efre<:tive 
date  of  January  1, 1997. 

Copies  of  the  filing  were  served  oh  K 
N  Marketing,  Inc.,  the  Kentucky  Public 
Service  Commission,  the  Public  Utilities 
Commission  of  Ohio  and  the  Indiana 
Utility  Regulatory  Commission. 

Comment  date:  January  3, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

26.  Cinergy  Services,  Inc. 

(Docket  No.  OA97-61-OOOI 

Take  notice  that  Cinergy  Services,  Inc. 
(Cinergy)  on  December  3, 1996, 
tendered  for  filing  on  behalf  of  its 
operating  companies.  The  Cinciimati 
Gas  &  Electric  Company  (CG&E)  and  PSI 
Energy,  Inc.  (PSI),  modifications  to  the 
Interchange  Agreement  between  Cinergy 
^  and  Global  Petroleum  Corp. 

The  modifications  are  being  made  to 
comply  with  the  unbundUng 
requirement  for  coordination  contracts 
contained  in  the  Commission's  Order 
No.  888  by  the  December  31, 1996 
deadline. 

Cinergy  has  requested  an  effective 
date  of  January  1,  1997. 

Copies  of  the  filing  were  served  on 
Global  Petroleum  Corp.,  the  Kentucky 
Public  Service  Commission,  the  Public 
Utilities  Commission  of  Ohio  and  the 
Indiana  Utility  Regulatory  Commission. 

Comment  aote;  January  3,  1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

27.  Cinergy  Services,  Inc. 

(Docket  No.  OA97-62-0001 

Take  notice  that  Cinergy  Services,  Inc. 
(Cinergy)  on  December  3, 1996, 
tendered  for  filing  on  behalf  of  its 
operating  companies,  The  Cincinnati 
Gas  &  Electric  Company  (CG&E)  and  PSI 
Energy,  Inc.  (PSI),  modifications  to  the 
Interchange  Agreement  between  Cinergy 
and  Western  Gas  Resources  Power 
Marketing,  Inc. 

The  modifications  are  being  made  to 
comply  with  the  unbundling 
requirement  for  coordination  contracts 
contained  in  the  Commission's  Order 
No.  888  by  the  December  31,  1996 
deadline. 

Cinergy  has  requested  an  effective 
date  of  January  1,  1997. 


Copies  of  the  filing  were  served  on 
Western  Gas  Resources  Power 
Marketing,  Inc.,  the  Kentucky  Public 
Service  Commission,  the  Public  Utilities 
Commission  of  Ohio  and  the  Indiana 
Utility  Regulatory  Commission. 

Comment  date:  January  3, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

28.  Cinergy  Services,  Inc. 

(Docket  No.  OA97-63-0001 

Take  notice  that  Cinergy  Services,  Inc. 
(Cinergy)  on  December  3, 1996, 
tendered  for  filing  on  behalf  of  its 
operating  companies.  The  Cincinnati 
Gas  &  Electric  Company  (CG&E)  and  PSI 
Energy,  Inc.  (PSI),  modifications  to  the 
Interchange  Agreement  between  Cinergy 
and  Missouri  Public  Service. 

The  modifications  are  being  made  to 
comply  with  the  unbundling 
requirement  for  coordination  contracts 
contained  in  the  Commission's  Order 
No.  888  by  the  December  31,  1996 
deadline. 

Qnergy  has  requested  an  effective 
date  of  January  1, 1997. 

Copies  of  the  filing  were  served  on 
Missouri  Public  Service,  the  Kentucky 
Public  Service  Commission,  the  Public 
Utilities  Commission  of  Ohio  and  the 
Indiana  Utility  Regulatory  Commission. 

Comment  date:  January  3, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

29.  Cinergy  Services,  Inc. 

(Docket  No.  OA97-64-0001 

Take  notice  that  Cinergy  Services,  Inc. 
(Cinergy)  on  December  3, 1996, 
tendered  for  filing  on  behalf  of  its 
operating  companies.  The  Cincinnati 
Gas  &  Electric  Company  (CG&E)  and  PSI 
Energy,  Inc.  (PSI),  modifications  to  the 
Interchange  Agreement  between  Cinergy 
and  The  City  of  Piqua  Ohio. 

The  modifications  are  being  made  to 
comply  with  the  unbundling 
requirement  for  coordination  contracts 
contained  in  the  Commission's  Order 
No.  888  by  the  December  31,  1996 
deadline. 

Cinergy  has  requested  an  effective 
date  of  January  1,  1997. 

Copies  of  the  filing  were  served  on 
The  City  of  Piqua,  the  Kentucky  Public 
Service  Commission,  the  Public  Utilities 
Commission  of  Ohio  and  the  Indiana 
Utility  Regulatory  Commission. 

Comment  date:  January  3,  1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

30.  Upper  Peninsula  Power  Company 

[Docket  No.  OA97-65-000I 

Take  notice  that  on  December  3, 1996, 
Upper  Peninsula  Power  Company 


tendered  for  filing  a  request  for  waiver 
ofOrderNo.  889. 

Comment  date:  January  3.  1997.  in 
accordance  with  Standard  Pam^r^pli  r. 
at  the  end  of  this  notice. 

31.  Qnergy  Services,  inc. 

(Docket  No.  OA97-66-000I 

Take  notice  that  Cinergy  Servites,  In<. 
(Cinergy)  on  December  4,  int»(), 
tendered  for  filing  on  behalf  ol  ic- 
operating  companies.  The  Cinciniutti 
Gas  &  Electric  Company  (CG&E)  .md  FSi 
Energy,  Inc.  (PSI),  mod ificut ions  tu  (he 
Interchange  Agreement  betwHen  Cin«rp\ 
and  PanEnergy  Power  Servii.e.*;,  liui. 

The  modifications  are  b<ji[ig  imido  t'» 
comply  with  the  unbundling 
requirement  for  coordindtioii  rjintr.u  !  . 
contained  in  the  Commission's  OrcUir 
No.  888  by  the  December  31 ,  lu^* 
deadline. 

Cinergy  has  requested  an  effW.tfxp 
date  of  January  1,  1997. 

Copies  of  the  filing  were  served  on 
PanEnergy  Power  Services,  Inc.  the 
Kentucky  Public  Service  Commission, 
the  Public  Utilities  Commission  of  Ohio 
and  the  Indiana  Utility  Regulatory 
Commission. 

Comment  date:  January  3,  1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

32.  Cinergy  Services,  Inc. 

(Docket  No.  OA97-67-000) 

Take  notice  that  Cinergy  Services,  Inc. 
(Cinergyl  on  December  4,  1996, 
tendered  for  filing  on  behalf  of  its 
operating  companies.  The  Cincinnati 
Gas  &  Electric  Company  (CG&E)  and  PSI 
Energy,  Inc.  (PSI),  modifications  to.the 
Interchange  Agreement  between  Cinergy 
and  Enron  Power  Marketing,  Inc. 

The  modifications  are  being  made  to 
comply  with  the  unbundling 
requirement  for  coordination  contracts 
contained  in  the  Commission's  Order 
No.  888  by  the  December  31, 1996 
deadline. 

Cinergy  has  requested  an  effective 
date  of  January  1,  1997. 

Copies  of  the  filing  were  served  on 
Enron  Power  Marketing,  Inc.  the 
Kentucky  Public  Service  Commission,    ■ 
the  Public  Utilities  Commission  of  Ohio 
and  the  Indiana  Utility  Regulatory 
Commission. 

Comment  date:  January  3, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

33.  Cinergy  Services,  Inc. 

(Docket  No.  OA97-68-000I 

Take  notice  that  Cinergy  Services,  Inc. 
(Cinergy)  on  December  4, 1996, 
tendered  for  filing  on  behalf  of  its 
operating  companies.  The  Cincinnati 
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Gas  ft  Electric  Company  (CG&E)  and  PSI 
Energy,  Inc.  (PSI).  modifications  to  the 
Interchange  Agreement  between  Cinergy 
and  Federal  Energy  Sales,  Inc. 

The  modifications  are  being  made  to 
comply  with  the  unbundling 
requirement  for  coordination  contracts 
contained  in  the  Commission's  Order 
No.  888  by  the  December  31, 1996 
deadline. 

Qnergy  has  requested  an  effective 
date  of  January  1, 1997. 

Copies  of  the  filing  were  served  on 
Federal  Energy  Sales.  Inc.  the  Kentucky 
Public  Service  Commission,  the  Public 
Utilities  Commission  of  Ohio  and  the 
Indiana  Utility  Reeulatory  Commission. 

Comment  date;  January  3, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

34.  Gnirgy  Services,  Inc. 

(Docket  No.  OA97-70-OOOI 

Take  notice  that  Cinergy  Services,  Inc. 
(Cinergy)  on  December  4, 1996, 
tendered  for  filing  on  behalf  of  its 
operating  companies.  The  Cincinnati 
Gas  k  Electric  Company  (CG4E)  and  PSI 
Energy,  Inc.  (PSI),  modifications  to  the 
Interchange  Agreement  between  Cinergy 
and  Eastex  Power  Marketing,  Inc. 

The  modifications  are  being  made  to 
comply  with  the  imbundling 
requirement  for  coordination  contracts 
contained  in  the  Commission's  Order 
No.  888  by  the  December  31, 1996 
deadline. 

Cinergy  has  requested  an  effective 
date  of  January  1, 1997. 

Copies  of  the  filing  were  served  on 
Eastex  Power  Marketing,  Inc.,  the 
Kentucky  Pubtic  Service  Commission, 
the  Public  Utilities  Commission  of  Ohio 
and  the  Indiana  Utility  Regulatory 
Commission. 

Comment  date;  January  3, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

35.  Qnergy  Services,  Inc. 

(Docket  No.  OA97-72-OOOJ 

Take  notice  that  Cinergy  Services,  Inc. 
(Cinergy)  on  December  5,  1996, 
tendered  for  filing  on  behalf  of  its 
operating  companies.  The  Cincinnati 
Gas  &  Electric  Company  (CG&E)  and  PSI 
Energy,  Inc.  (PSI),  modifications  to  the  ' 
Interchange  Agreement  between  Cinergy 
and  National  Gas  &  Electric  L.P. 

The  modifications  are  being  made  to 
comply  with  the  unbundling 
requirement  for  coordination  contracts 
contained  in  the  Commission's  Order 
No.  888  by  the  December  31, 1996 
deadline. 

Cinergy  has  requested  an  effective 
date  of  January  1,  1997. 

Copies  of  the  filing  were  served  on 
National  Gas  &  Electric  LJ*.,  the 


Kentucky  Public  Service  Commission, 
the  Public  Utilities  Conunission  of  Ohio 
and  the  Indiana  Utility  Regulatory 
Conunission. 

Comment  date:  January  6, 1997,  in 
accordance  with  Standard  Paragraph  £ 
at  the  end  of  this  notice.  r      v 

38.  Cineifjr  Services,  Inc.    ^ 

[Docket  No.  OA97-7  3-0001 

Take  notice  that  Qnergy  Services,  Inc. 
(Cinergy)  on  December  5, 1996, 
tendered  for  filfaig  <»  behalf  of  its 
operating  companies.  The  Cincinnati 
Gas  &  Electric  Company  (CG&E)  and  PSI 
Energy,  Inc.  (PSI).  modifications  to  the 
Interchange  Agreement  between  Cinergy 
and  Electric  Clearinghouse,  Inc. 

The  modifications  are  being  made  to 
comply  with  the  unbundling 
requirement  for  coordination  contracts 
contained  in  the  Commission's  Order 
No.  888  by  the  December  31, 1996 
deadline. 

Cinergy  has  requested  an  effective 
date  of  January  1. 1997. 

Copies  of  the  filing  were  served  on 
Electric  Clearinghouse,  Inc.,  the 
Kentucky  Public  Service  Commission, 
the  Public  Utilities  Commission  of  Ohio 
and  the  Indiana  Utility  Regulatory 
Conunission. 

Comment  date:  January  6, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

37.  Cinei^gy  Services,  Inc.  • .  .^  . 

(Docket  No.  OA97-74-000I 

Take  notice  that  Cinergy  Services,  Inc. 
(Qnergy)  on  December  5, 1996, 
tendered  for  filing  on  behalf  of  its 
operating  companies.  The  Cincinnati 
Gas  &  Electric  Company  (CG&E)  and  PSI 
Energy,  Inc.  (PSI),  modifications  to  the 
Interchange  Agreement  between  Cinergy 
and  Michigan  Public  Power  Agency. 

The  modifications  are  being  made  to 
comply  with  the  unbundling 
requirement  for  coordination  contracts 
contained  in  the  Commission's  Order 
No.  888  by  the  December  31, 1996 
deadline. 

Cinergy  has  requested  an  effective 
date  of  January  1.  1997. 

Copies  of  the  filing  were  served  on 
Michigan  Public  Power  Agency,  the 
Kentucky  Public  Service  Commission, 
the  Public  Utilities  Commission  of  Ohio 
and  the  Indiana  Utility  Regulatory 
Commission. 

Comment  date:  January  6, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

38.  Cinergy  Services,  Inc. 

[Docket  No.  OA97-75-000I 

Take  notice  that  Cinergy  Services,  Inc. 
(Qnergy)  on  December  5, 1996, 


tendered  for  filing  on  behalf  of  its 
operating  companies.  The  Cincinnati 
Gas  &  Electric  Company  (CG&E)  and  PSI 
Energy,  Inc.  (PSI).  modifications  to  the 
Interchange  Agreement  between  Qnergy 
and  AIG  Trading  Corporation. 

The  modifications  are  being  made  to 
comply  with  the  unbundling 
requirement  for  coordination  contracts 
contained  in  the  Commission's  Order 
No.  888  by  the  December  31, 1996  "^ 

deadline. 

Qnergy  has  requested  an  effisctive 
date  of  January  1 ,  1997. 

Copies  of  the  filing  were  served  on 
AIG  Trading  Corporation,  the  Kentucky 
Public  Service  Commission,  the  Public 
Utilities  Commission  of  Ohio  and  the 
Indiana  Utility  Regulatory  Commission. 

Comment  aate:  January  6, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  en^  of  this  notice. 

39.  Cinergy  Services,  Inc. 

[Docket  No.  OA97-76-000I 

Take  notice  that  Cinergy  Services,  Inc 
(Qnergy)  on  December  5, 1996, 
tendered  for  filing  on  behalf  of  its 
operating  companies,  The  Cincinnati 
Gas  &  Electric  Company  (CG&E)  and  PSI 
Energy,  Inc.  (PSI),  modifications  to  the 
Interchange  Agreement  between  Cinergy 
and  Heath  Petra  Resources,  Inc. 

The  modifications  are  being  made  to 
comply  with  the  unbundling 
requirement  for  coordination  contracts 
contained  in  the  Commission's  Order 
No.  888  by  the  December  31, 1996 
deadline. 

Cinergy  has  requested  an  effective 
date  of  January  1,  1997. 

Copies  of  the  filing  were  served  on 
Heath  Petra  Resources,  Inc.,  the 
Kentucky  Public  Service  Commission, 
the  Public  Utilities  Commission  of  Ohio 
and  the  Indiana  Utility  Regulatory 
Commission. 

Comment  date:  January  6, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

40.  Qnergy  Services,  Inc. 

[Docket  No.  OA97-77-000I 

Take  notice  that  Cinergy  Services,  Inc. 
(Cinergy)  on  December  5,  1996, 
tendered  for  filing  on  behalf  of  its 
operating  companies.  The  Cincinnati 
Gas  &  Electric  Company  (CG&E)  and  PSI 
Energy,  Inc.  (PSI),  modifications  to  the 
Interchange  Agreement  between  Cinergy 
and  Powertec  International,  LLP. 

The  modifications  are  being  made  to 
comply  with  the  unbundling 
requirement  for  coordination  contracts 
contained  in  the  Commission's  Order 
No.  888  by  the  December  31, 1996 
deadline. 

Cinergy  has  requested  an  effective 
date  of  January  1, 1997. 


Federal  Register  /  Vol.  61,  No.  245  /  Thursday,  December  19,  1996  /  Notices 


67013 


Copies  of  the  flling  were  served  on 
Powertec  International,  L.L.P,  the 
Kentucky  Public  Service  Commission, 
the  Public  Utilities  Commission  of  Ohio 
and  the  Indiana  Utility  Regulatory 
Commission. 

Comment  date:  January  6,  1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

41.  Cinergy  Services,  Inc. 

[Docket  No.  OA97-78-000I 

Take  notice  that  Cinergy  Services,  Inc. 
(Cinergy)  on  December  5, 1996, 
tendered  for  filing  on  behalf  of  its 
operating  companies,  The  Cincinnati 
Gas  &  Electric  Company  (CG&E)  and  PSI 
Energy,  Inc.  (PSI),  modifications  to  the 
Interchange  Agreement  between  Cinergy 
and  VTEC  Energy,  Inc. 

The  modifications  are  being  made  to 
comply  with  the  unbundling 
requirement  for  coordination  contracts 
contained  in  the  Commission's  Order 
No.  888  by  the  December  31,  1996 
deadline. 

Cinergy  has  reque.sted  an  effiective 
date  of  January  1,  1997. 

Copies  of  the  filing  were  served  on 
VTEC,  the  Kentucky  PubUc  Service 
Commission,  the  Public  Utilities 
Commission  of  Ohio  and  the  Indiana 
Utility  Regulatory  Commission. 

Comment  date:  January  6,  1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

42.  Cinergy  Services,  Inc. 

(Docket  No.  OA97-79-OOOI     '      ,,    ; 

Take  notice  that  Cinergy  Services,  Inc. 
(Cinergy)  on  December  5,  1996, 
tendered  for  filing  on  behalf  of  its 
operating  companies.  The  Cincinnati 
Gas  &  Electric  Company  (CG&E)  and  PSI 
Energy.  Inc.  (PSI),  modifications  to  the 
Interchange  Agreement  between  Cinergy 
and  Southern  Energy  Marketing,  Inc. 

The  modifications  are  being  made  to 
comply  with  the  unbundling 
requirement  for  coordination  contracts 
contained  in  the  Commission's  Order 
No.  888  by  the  December  31,  1996 
deadline. 

Cinergy  has  requested  an  effective 
date  of  January  1,  1997. 

Copies  of  the  filing  were  served  on 
Southern  Energy  Marketing,  Inc.  the 
Kentucky  Public  Service  Commission, 
the  Public  Utilities  Commission  of  Ohio 
and  the  Indiana  Utility  Regulatory 
Commission. 

Comment  date:  January  3, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

43.  Cinergy  Services,  Inc. 

[Docket  No.  OA97-«0-000j 

Take  notice  that  Cinergy  Services,  Inc. 
(Cinergy)  on  E)ecember  5,  1996, 


tendered  for  filing  on  behalf  of  its 
operating  companies,  The  Cincinnati 
Gas  &  Electric  Company  (CG&E)  and  PSI 
Energy,  Inc.  (PSI),  modifications  to  the 
Interchange  Agreement  between  Cinergy 
and  TransCanada  Power  Corp. 

The  modifications  are  being  made  to 
comply  with  the  unbundling 
requirement  for  coordination  contracts 
contained  in  the  Commission's  Order 
No.  888  by  the  December  31, 1996 
deadline. 

Cinergy  has  requested  an  efiiective 
date  of  January  1, 1997. 

Copies  of  the  filing  were  served  on 
TransCanada  Power  Corp.,  the  Kentucky 
Public  Service  Commission,  the  Public 
Utilities  Commission  of  Ohio  and  th^ 
Indiana  Utility  Regulatory  Commission. 

Comment  date:  January  6, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

44.  Cinergy  Services,  Inc. 

(Docket  No.  OA97-81-000i 

Take  notice  that  Cinergy  Services,  Inc. 
(Cinergy)  on  December  5,  1996, 
tendered  for  filing  on  behalf  of  its 
operating  companies.  The  Cincinnati 
Gas  &  Electric  Company  (CG&E)  and  PSI 
Energy,  Inc.  (PSI),  modifications  to  the 
Interchange  Agreement  between  Cinergy 
and  CNG  Power  Services  Corporation. 

The  modification  are  being  made  to 
comply  with  the  unbundling 
requirement  for  coordination  contracts 
contained  in  the  Commission's  Order 
No.  888  by  the  December  31,  1996 
deadline. 

Cinergy  has  requested  an  effective 
date  of  January  1,  1997. 
'  Copies  of  the  filing  were  served  on 
CNG  Power  Services  Corporation,  the 
Kentucky  Public  Service  Commission, 
the  Public  Utilities  Commission  of  Ohio 
and  the  Indiana  Utility  Regulatory 
Commission. 

Comment  date:  January  6, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

45.  Cinergy  Services,  Inc. 

[Docket  No.  OA97-82-O00I 

Take  notice  that  Cinergy  Services,  Inc. 
(Cinergy)  on  December  5,  1996, 
tendered  for  filing  on  behalf  of  its 
operating  companies.  The  Cincinnati 
Gas  &  Electric  Company  (CG&E)  and  PSI 
Energy,  Inc.  (PSI),  modifications  to  the 
Interchange  Agreement  between  Cinergy 
and  Vastar  Power  Marketing,  Inc. 

The  modifications  are  being  made  to 
comply  with  the  unbundling 
requirement  for  coordination  contracts 
contained  in  the  Commission's  Order 
No.  888  by  the  December  31, 1996 
deadline. 

Cinergy  has  requested  an  effective 
date  of  January  1,  1997. 


Copies  of  the  filing  were  served  on 
Vastar  Power  Marketing,  Inc.,  the 
Kentucky  Public  Service  Commission, 
the  Public  Utilities  Commission  of  Ohio 
and  the  Indiana  Utility  Regulatory 
Commission. 

Comment  date:  January  6, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

Standard  Paragraph 

E.  Any  person  desiring  to  be  heard  or 
to  protest  said  filing  should  file  a 
motion  to  intervene  or  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  N.E..  Washington.  D.C. 
20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practit»  and  Procedure  (18  CFR  385.211 
and  18  CFR  385.214).  All  such  motions 
or  protests  should  be  filed  on  or  before 
the  comment  date.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Lois  0.  Cashell, 
Secretary. 
[FR  Doc.  96-32192  Filed  12-18-96;  8:45  am) 

BHJJNO  CODE  S717-01-P 


[Docket  No.  EQ97-1 1-000,  et  ai.] 

PMDC  Netherlands  B.V.,  et  al.  Electric 
Rate  and  Corporate  Regulation  Filings 

December  13,  1996. 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

1.  PMDC  Netherlands  B.V. 

(Docket  No.  EG97-11-OOOI 

On  December  11, 1996,  PMDC 
Netherlands  (the  "Applicant")  whose 
address  is  4e  Etage,  3012  CA  Rotterdam, 
The  Netherlands,  filed  with  the  Federal 
Energy  Regulatory  Commission  an 
amendment  to  its  application  (the 
"Application")  for  exempt  wholesale 
generator  status  pursuant  to  Part  365  of 
the  Commission's  Regulations,  filed  in 
the  above-referenced  Docket  on 
November  4,  1996. 

Comment  date:  December  27,  1996,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice.  The 
Commission  will  limit  its  consideration 
of  comments  to  those  that  concern  the 
adequacy  or  accuracy  of  the  application. 
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2.  Hidro  Ibenca  B.V. 

[Docket  No.  EG97-12-O0O| 

On  December  11. 1996.  Hidro  Iberica 
B.V.  (tlie  "Applicant")  whose  address  is 
4e  Etage.  3012  CA  Rotterdam,  The 
Netherlands,  filed  with  the  Federal 
Energy  Regulatory  Commission  an 
amendment  to  its  application  (the 
"Application")  for  exempt  wholesale 
generator  status  pursuant  to  Part  365  of 
the  Commission's  Regulations,  flled  in 
the  above-referenced  Docket  on 
November  4, 1996. 

Comment  date:  December  27, 1996,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice.  The 
Commission  will  limit  its  consideration 
of  comments  to  those  that  concern  the 
adequacy  or  accuracy  of  the  application. 

3.  Boston  Edison  Company 

(Docket  No.  EL97-14-0OOI 

Take  notice  that  on  December  2, 1996, 
Boston  Edison  Company  tendered  for 
filing  a  request  for  exemption  from 
determining  interests  as  specified  in 
Section  35.19a  of  the  Commission's 
Rules  of  Practice  and  Procedure  in 
connection  with  refunds  on  Spent 
Nuclear  Fuel  Disposal  Costs  from  the 
Department  of  Energy. 

Edison  states  that  It  has  served  a  copy 
of  tiiis  filing  on  all  wholesale  customers 
and  the  Massachusetts  Department  of 
Public  Utilities. 

Comment  date:  January  3. 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

4.  Enova  Corporation  Pacific  Enterprise 

(Docket  No.  EL97-15-000I 

Take  notice  that  on  December  9, 1996, 
Enova  Corporation  and  Pacific 
Entftrprises  filed  a  petition  pursuant  to 
Rule  207  of  Uie  Commission's  Rules  of 
Practice  and  Procedure,  18  CFR  385.207. 
for  a  declaratory  order  stating  that  the 
proposed  reorganization  of  their 
businesses  under  a  common  holding 
company  does  not  require  Commission 
approval  under  Section  203(a)  of  the 
Federal  Power  Act,  16  U.S.C.  824(b). 

Enova  and  Pacific  state  that  they 
propose  to  combine  by  forming  a  new 
holding  company  to  which  they  will 
transfer  all  of  their  stock.  The  new 
holding  com {xany  will,  in  turn,  be 
owned  by  their  former  shareholders. 
Enova  and  Pacific  further  state  that,  at 
the  time  of  the  proposed  transaction. 
Pacific  will  have  no  interest  in  a  "public 
utility"  as  defined  under  the  Federal 
Power  Act.  Enova  and  Pacific  argue  that, 
in  light  of  the  language  and  history  of 
the  Federal  Power  Act  and  the 
Commission's  interpretation  thereof,  the 
proposed  combination  is  not  subject  to 


review  by  the  Commission  under 
Section  203(a). 

Comment  date:  January  10. 1997.  In 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  ffotice. 

5.  Jersey  Central  Power  &  Light 
Cownpany 

(Docket  No.  ER9t-480-004| 

Take  notice  that  on  December  6. 1996, 
Jersey  Central  Power  &  Light  Company 
tendered  for  filing  its  compliance  filing 
in  the  above-referenced  docket. 

Comment  date:  December  27,  1996.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

6.  JEB  Corporation,  K  Power  Company, 
Amoco  Energy  Trading  Corp.,  Gateway 
Energy  Marketing.  Quantum  Energy 
Resources,  Inc.,  TECO  EnergySource, 
Inc.  and  Gelber  Group 

[Docket  No8.  ER94-t432-0O9.  ER95-792- 
005.  BR95-1 359-005,  ER96-795-002,  ER96- 
947-003,  ER9e-t563-0O2  and  ER96-1933- 
OOtj  (not consolidated)] 

Take  notice  that  the  following 
informational  filings  have  been  made 
with  the  Commission  and  are  on  file 
and  available  for  inspection  and 
copying  in  the  Commission's  Public 
Reference  Room: 

On  October  30, 1996,  JEB  Corporation 
filed  certain  information  as  required  by 
the  Commission's  September  8, 1994, 
order  in  Docket  ER94-1432-000. 

On  December  9, 1996,  K  Power 
Company  filed  certain  information  as 
required  by  the  Commission's  June  19, 
1995,  order  in  Docket  ER95-792-000. 

On  November  12, 1996,  Amoco 
Energy  Trading  Corporation  filed  certain 
information  as  required  by  the 
Commission's  November  29, 1995.  order 
in  Docket  ER95-1 359-000. 

On  December  9, 1996.  Gateway 
Energy  Marketing  filed  certain 
information  as  required  by  the 
Commission's  March  7,  1996,  order  in 
Docket  ER96-795-000. 

On  December  9,  1996,  Quantum 
Energy  Resources,  Inc.  filed  certain 
information  as  required  by  the 
Commission's  March  5, 1996,  order  in 
Docket  ER96-947-000. 

On  December  4,  1996.  TECO 
EnergySource.  Inc.,  filed  certain 
information  as  required  by  the 
Commission's  June  11, 1996,  order  in 
Docket  ER96-1563-000. 

On  December  3, 1996,  Gelber  Group 
filed  certain  information  as  required  by 
the  Commission's  July  25, 1996,  order  in 
Docket  ER96-1993-000. 

7.  Enova  Energy,  Inc. 

(Docket  No.  BR96-2372-002I      ^  "^      • » • 

Take  notice  that  on  December  6, 1996, 
Enova  Energy.  Inc.,  d.b.a.  Enova  Energy 


Management,  submitted  a  revised 
compliance  filing  pureuant  to  the 
Commission's  order  of  September  9. 
1996  and  subsequent  requests  from  the 
Commission  staff.  The  compliance  filing 
modifies  the  code  of  conduct  that  Enova 
Energy  submitted  in  this  docket  on 
September  24,  1996. 

Comment  date:  December  27, 1996,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

8.  Dayton  Power  A  Light  Company' 

[Docket  No.  ER96-2602-001 1 

Take  notice  that  on  December  5,  1996. 
Dayton  Power  &  Light  Company 
tendered  for  filing  an  amendment  in  the 
above- referenced  docket. 

Comment  date:  December  27. 1996.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

9.  Sierra  Pacific  Power  Company 

[Docket  No.  ER96-2984-001) 

Take  notice  that  on  November  26, 
1996,  Sierra  Pacific  Power  Company 
tendered  for  filing  a  calculation  of  an 
unbundled  transmission  service  rate 
applicable  to  the  Electric  Service 
Agreement  between  Sierra  and  Plumas 
Sierra  Rural  Electric  Cooperative. 

Comment  date:  December  27, 1996.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

10.  Allegheny  Power  Company 

[Docket  No.  ER9fr-3030-0011 
Take  notice  that  on  November  29, 

1996,  Allegheny  Power  Company 

tendered  for  filing  its  refimd  report  in 

the  above-referenced  docket. 
Comment  date:  December  27, 1996,  in 

accordance  with  Standard  Paragraph  E 

at  the  end  of  this  notice. 

11.  P&T  Power  Company 

[Docket  No.  BR97-18-000I 

Take  notice  that  on  December  10, 
1996,  P&T  Power  Company  tendered  for 
filing  an  amendment  in  the  above- 
referenced  docket. 

Comment  date:  December  27, 1996,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

12.  Atlantic  City  Electric  Company 

[Docket  No.  ER97-243-000I 

Take  notice  that  on  December  2, 1996, 
Atlantic  City  Electric  Company  tendered 
for  filing  an  amendment  in  the  above- 
referenced  docket. 

Comment  date:  December  27. 1996,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

13.  Unocal  Corporation 

[Docket  No.  ER97-262-0001 

Take  notice  that  on  December  10, 
1996,  Unocal  Corporation  tendered  for 
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filing  an  amendment  in  the  above- 
referenced  docket.  -•.'' - 

Comment  date:  December  27, 1996,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

14.  ProLiance  Energy,  U^ 

(Docket  No.  ER97-420-000] 

Take  notice  that  on  December  9, 1996, 
ProLiance  Energy,  LLC  tendered  for 
filing  an  amendment  in  the  above- 
referenced  docket. 

Comment  date:  December  27, 1996,  in 
accordance  yvith  Standard  Paragraph  E 
at  the  end  of  this  notice. 

15.  CMS  Electric  Marketing  Company 

(Docket  No.  ER97-600-O00] 

Take  notice  that  on  November  22, 
1996,  CMS  Electric  Marketing  Company 
tendered  for  filing  its  quarterly 
informational  filing  for  the  quarter 
ending  September  30, 1996. 

Comment  date:  December  27, 1996,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

16.  Southern  Energy  Trading  & 
Marketing,  Inc. 

(Docket  No.  ER97-6O4-O00] 

Take  notice  that  on  November  22, 
1996,  Southern  Energy  Marketing,  hic. 
tendered  for  filing  a  Notice  of 
Succession  advising  the  Commission 
that  it  has  changed  its  name  to  Southern 
Energy  Trading  and  Marketing,  Inc. 

Comment  date:  December  27, 1996,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

17.  Portland  General  Electric  Company 

(Docket  No.  ER97-653-0001 

Take  notice  that  on  November  27, 
1996,  Portland  General  Electric 
Company  (PGE).  tendered  for  filing 
under  PGE's  Final  Rule  pro  forma  tariff 
(FERC  Electric  Tariff  Original  Volume 
No.  8,  Docket  No.  OA96-137-000), 
executed  Service  Agreements  for  Non- 
Firm  Point-to-Point  Transmission 
Service  and  Firm  Point-to-Point 
Transmission  Service  with  Washington 
Water  Power. 

Pursuant  to  18  CFR  35.11,  PGE 
respectfully  requests  the  Commission 
grant  a  waiver  of  the  notice 
requirements  of  18  CFR  35.3  to  allow 
the  Service  Agreements  to  become 
effiective  November  3, 1996. 

A  copy  of  this  filing  was  caused  to  be 
served  upon  Washington  Water  Power 
as  noted  in  the  fifing  letter. 

Comment  date:  December  27, 1996,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 


18.  Proler  Power  Marketing,  Inc. 

(Docket  No.  ER97-«55-000| 

Take  notice  that  on  November  27, 
1996,  Proler  Power  Marketing,  Inc. 

tendered  for  filing  a  Notice  of 

Cancellation  of  Rate  Schedule  FERC 
No.  1. 

Comment  date:  December  27, 1996,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

19.  LG&E-Westmoreland  Southampton 
L.F. 

(Docket  No.  ER97-656-0001 

Take  notice  that  on  November  27, 
1996,  LG&E-Westmoreland 
Southampton  L.P.  tendered  for  filing  its' 
rates,  terms  and  conditions  for 
wholesale  sales  of  capacity,  dispatdi 
rights  and  electric  energy  to  Virginia 
Electric  &  Power  Company  for  the 
locked-in  period  of  calendar  year  1992. 

Comment  date:  December  27, 1996,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

20.  New  England  Power  Company 

(Docket  No.  ER97-657-000I 

Take  notice  that  on  November  29, 
1996,  New  England  Power  Company 
(NEP),  filed  three  service  agreements 
with  CPS  UtiUties,  Baltimore  Gas  & 
Electric  and  Morgan  Stanley  Capital 
Group,  Inc.  for  non-firm,  point-to-point 
transmission  service  under  NEP's  open 
access  transmission  service,  FERC 
Electric  Tariff,  Original  Volume  No.  9. 

Comment  date:  December  27, 1996,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

21.  Northeast  Utilities  Service  Company 

(Docket  No.  ER97-658-000I 

Take  notice  that  on  November  29, 
1996,  Northeast  Utilities  Service 
Company  (NUSCO),  tendered  for  filing 
a  Service  Agreement  with  Rochester  Gas 
and  Electric  Corp.  (RG&E)  under  the  NU 
System  Companies'  Sale  for  Resale — 
Market-Based  Rates,  Tariff  No.  7. 

NUSCO  states  that  a  copy  of  this  filing 
has  been  mailed  to  RG&E. 

NUSCO  requests  that  the  Service 
Agreement  become  effective  November 
4. 1996. 

Comment  date:  December  27, 1996,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

22.  New  York  State  Electric  &  Gas 
Corporation 

(Docket  No.  ER97-659-0001 

Take  notice  that  on  November  29, 
1996,  New  York  State  Electric  &  Gas 
Corporation  (NYSEG),  filed  a  Service 
Agreement  between  NYSEG  and 
Rochester  Gas  &  Electric  Corporation, 
(Customer).  This  Service  Agreement 


specifies  that  the  Customer  has  agreed 
to  the  rates,  terms  and  conditions  of  the 
NYSEG  open  access  transmission  tariff 
filed  on  July  9, 1996  in  Docket  No. 
OA96-195-000. 

NYSEG  Inquests  waiver  of  the 
Commission's  sixty-day  notice 
requirements  and  an  effective  date  of 
October  29, 1996  for  the  Rochester  Gas 
and  Electric  Corporation  Service 
Agreement.  NYSEG  has  served  copies  of 
the  filing  on  The  New  York  State  Public 
Service  Commission  and  on  the 
Customer. 

Comment  date:  December  27, 1996,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

23.  Interstate  Power  Company 

(Docket  No.  ER97-66O-000I 

Take  notice  that  on  November  29, 
1996,  Interstate  Power  Company  (IPW), 
tendered  for  filing  a  Transmission 
Service  Agreement  between  IPW  and 
Jpower  Inc.  (Jpower).  Under  the 
Transmission  Service  Agreement,  IPW 
will  provide  non-firm  point-to-point 
transmission  service  to  Jpower. 

Comment  date:  December  27, 1996,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

24.  Interstate  Power  Company 

(Docket  No.  ER97-661-000] 

Take  notice  that  on  November  29, 
1996,  Interstate  Power  Company  (IPW), 
tendered  for  filing  three  transmission 
Service  Agreements  between  IPW  and 
ComBeU  Power  Cooperative  (ComBelt). 
Under  the  Transmission  Service 
Agreement,  IPW  will  provide  firm 
point-to-point  transmission  service  to 
ComBeU. 

Comment  daM:  December  27. 1996,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

25.  Interstate  Power  Company 

(Docket  No.  ER97-662-O001 

Take  notice  that  on  November  29, 
1996,  Interstate  Power  Company  (IPW), 
tendered  for  fiUng  a  Transmission 
Service  Agreement  between  IPW  and 
NorAm  Energy  Services,  Inc.  (NorAm). 
Under  the  Transmission  Service 
Agreement,  IPW  will  provide  non-firm 
point-to-point  transmission  service  to 
NorAm. 

Comment  date:  December  27, 1996,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

26.  Washington  Water  Power 

(Docket  No.  ER97-663-000J 

Take  notice  that  on  November  29. 
1996,  Washington  Water  Power, 
tendered  for  filing  with  the  Federal 
Energy  Regulatory  Commission 
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pursuant  to  18  CFR  35.13,  a  signed 
service  agreement  under  FERC  Electric 
Tariff  Volume  No.  4  witli  ICI  Resources, 
Inc. 

Comment  date:  December  27, 1996,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

27.  Oliio  Edison  Company  Pennsylvania 
Pevrer  Company 

IDocket  No.  ER97-664-O00I 

Take  notice  that  on  November  29, 
1996,  Ohio  Edison  Company,  tendered 
for  filing  on  behalf  of  itself  and 
Pennsylvania  Power  Company,  a  Power 
Sales  Tariff.  This  initial  rate  schedule 
will  enable  Ohio  Edison  and 
Pennsylvania  Power  Company  to  sell 
capacity  and  energy  in  accordance  with 
the  terms  of  the  Tariff. 

Comment  date:  December  27,  1996,  in 
accordance  with  Standard  Paiagraph  E 
at  the  end  of  this  notice. 

28.  Cinergy  Services,  Inc. 

IDodiet  No.  ER97-66&-000I 

Take  notice  that  on  December  2. 1996, 
Qnergy  Services.  Inc.  (Cinergy), 
tendered  for  filing  a  service  agreement 
under  Cinergy  s  Open  Access 
Transmission  Service  Tariff  (the  Tariff) 
entered  into  between  Cinergy  and  The 
Power  Company. 

Cinergy  and  The  Power  Company  are 
requesting  an  effective  date  of  December 
1, 1996. 

Comment  date:  December  27, 1996,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

29.  Clear  Lake  Cogeneration  Limited 
Partnership 

[Docket  No.  QF83-205-006I 

On  December  5. 1996,  Clear  I^ke 
Cogeneration  Limited  Partnership  (Clear 
Lake).  333  Clay  Street.  Suite  3200, 
Houston,  Texas  77002  submitted  for 
filing  an  application  for  Commission 
recertification  as  a  qualifying 
cogeneration  facility  pursuant  to  Section 
292.207(b)  of  the  Commission's 
Regulations.  No  determination  has  been 
made  that  the  submittal  constitutes  a 
complete  filing. 

According  to  the  applicant,  the 
facility  is  a  377  MW,  natural  gas-fueled 
cogeneration  facility  located  in 
Pasadena,  Texas.  The  Commission 
previously  certified  the  facility  as  a 
qualifying  facility  in  Capitol 
Cogeneration  Co.,  Ltd..  24  FERC  1 
62.086  (1983).  The  facility  consists  of 
three  combustion  turbine  generators  and 
a  condensing  steam  turbine  generator. 
Thermal  energy  recovered  from  the 
facility  will  be  used  by  the  Clear  Lake 
plant  for  its  process  requirements. 
Power  from  the  bcility  is  sold  to 


Houston  Lighting  ft  Power  Company 
and  Texa»-New  Mexico  Power 
Company.  According  to  the  applicant. 
the  instant  recertification  is  requested  to 
assure  that  the  fJaciiity  will  remain  a 
qualifying  facility  following  a  change  in 
the  ownership  of  the  parent  company 
Enron/Dominion  Cogen  Corp. 

Comment  date:  15  days  after  the  date 
of  publication  of  this  notice  in  the 
Federal  Register,  in  accordance  with 
Standard  Paragraph  E  at  the  end  of  this 
notice.  ,  .' 

30.  Cogenron  Inc.  ^^  . 

IDocket  No.  QF85-116-003I 

On  December  5. 1996,  Cogenron  Ina 
(Cogenron),  333  Clay  Street.  Suite  3200, 
Houston.  Texas  77002  submitted  for 
filing  an  application  for  Commission 
recertification  as  a  qualifying 
cogeneration  facility  pursuant  to  Section 
292.207(b)  of  the  Commission's 
Regulations.  No  determination  has  been 
made  that  the  submittal  constitutes  a 
complete  filing. 

According  to  the  applicant,  the 
facility  is  a  450  MW.  natural  gas-fueled 
cogeneration  facility  located  in 
Calveston,  Texas.  The  Commission 
previously  certified  the  facility  as  a 
qualifying  facility  in  Northern 
Cogeneration  One  Company,  30  FERC  1 
62,364  (1985).  The  facility  consists  of 
three  combustion  turbine  generators  and 
an  extraction/condensing  steam  turbine 
generator.  Thermal  energy  recovered 
from  the  facility  will  be  used  by  Union 
Carbide  Corporation  chemical  plant  for 
its  pro<:ess  requirements.  Power  from 
the  facility  is  sold  to  Texas  Utilities 
Electric  Company,  fn  Docket  No.  QF85- 
116-002,  applicant  filed  a  notice  of  self- 
certification  to  transfer  ownership  to  the 
applicant.  According  to  the  applicant, 
the  instant  recertification  is  requested  to 
asjiure  that  the  facility  will  remain  a 
qualifying  facility  following  a  change  in 
the  ownership  of  the  parent  company 
Enron/Dominion  Cogen  Corp. 

Comment  date:  15  days  after  the  date 
of  publication  of  this  notice  in  the 
Federal  Register,  in  accordance  with 
Standard  Paragraph  E  at  the  end  of  this 
notice. 

31.  Brooklyn  Navy  Yard  Cogeneration 
Partnos,  llP. 

IDocket  No.  QF9S-302-004I 

On  December  6, 1996,  Brooklyn  Navy 
Yard  Cogeneration  Partners,  L.P. 
(Applicant),  366  Madison  Avenue.  Suite 
1103.  New  York.  New  York  10017, 
submitted  for  filing  an  application  for 
certification  of  a  facility  as  a  qualifying 
cogeneration  facility  pursuant  to  Section 
292.205(b)  of  the  Commission's 
Regulations.  No  determination  has  been 


made  that  the  submittal  constitutes  a 
complete  filing.  i^ 

According  to  Applicant,  the  natural 
gas-fired  topping-cycle  cogeneration 
facility  is  located  in  Kings  County, 
Brooklyn.  New  York.  The.facility 
consists  of  two  combustion  turbine 
generators,  two  unfired  heat  recovery 
boilers,  two  extraction/condensing 
steam  turbine  generators,  and  related 
interconnection  equipment.  The 
maximum  net  electric  power  production 
capacity  of  the  facility  is  315  MW. 
Thermal  energy  recovered  from  the 
facility  is  used  for  space  heating,  water 
distillation  and  waste  water  treatment 
purposes. 

Comment  date:  December  30, 1996,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

Standard  Paragraph 

E.  Any  person  desiring  to  be  heard  or 
to  protest  said  filing  should  file  a 
motion  to  intervene  or  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  N.E.,  Washington,  D.C. 
20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  18  CFR  385.214).  All  such  motions 
or  protests  should  be  filed  on  or  before 
the  comment  date.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  bcNcome  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
I^H  D.  CasheU. 
Secretary. 
|FR  Doc.  96-32191  Filed  12-18-96:  8:45  ami 

BtLLMta  COOC  •717-«t-# 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-««e7-«] 

Agency  Information  Collection 
Activities:  Submission  for  OMB 
Review;  Comment  Request;  Trade 
Secrets  Claims  fof  Emergency 
Planning  and  Community  Right-To- 
Know  Information 

AQSICY:  Environmental  Protection 
Agency  (EPA). 
action:  Notice. 

SUMMARY:  In  compliance  with  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501  et  seq.),  this  notice  announces  that 
the  following  Information  Collection 
Requests  (ICR)  have  been  forwarded  to 
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the  Office  of  Management  and  Budget 
(OMB)  for  review  and  approval:  Trade 
Secret  Claims  for  Emergency  Planning 
and  Community  Right-to-Know 
Information,  "OMB  Control  #2050- 
0078,  EPA  ICR  #  1428.04,  expiring  02/ 
28/97.  The  ICR  describes  the  nature  of 
the  information  collection  and  its 
expected  burden  and  cost;  where 
appropriate,  it  includes  the  actual  data 
collection  instrument. 
DATES:  Comments  must  be  submitted  on 
or  before  January  21, 1997. 
FOR  FURTHER  INFORMATION  OR  A  COPY 
CAU:  Sandy  Farmer  at  EPA.  (202)  260- 
2740.  and  refer  to  EPA  ICR  No.  1428.04. 

SUPPLEMENTARY  INFORMATION: 

Title:  Trade  Secret  Claims  for 
Emergency  Planning  and  Community 
Right-to-Know  Information  (OMB 
Control  #2050-0078)  expiring  02/28/97. 
This  is  a  request  for  extension  of  a 
currently  approved  collection. 

Abstract:  Section  322  of  Title  in 
allows  a  facility  to  withhold  the  specific 
chemical  identity  from  Title  III  reports 
required  under  Sections  302,  304,  311, 
312  and  313  of  the  statute,  if  the  facility 
asserts  a  claim  of  trade  secrecy  for  that 
chemical  identity.  The  provision 
establishes  the  requirements  and 
procedures  that  facilities  must  follow  to 
request  trade  secrecy  treatment  of 
chemical  identities,  as  well  as  the  - 
procedures  for  submitting  public 
petitions  to  the  Agency  for  review  of  the 
sufficiency  of  trade  secrecy  claims. 

Congress's  intent  in  writing  trade 
secrecy  provisions  under  Title  lU  was  to 
balance  industry's  concern  with  the 
protection  of  legiHmate  trade  secrets 
with  communities'  right-to-know 
chemical  identification  information,  by 
establishing  procedures  for  asserting 
claims,  for  the  public  to  obtain  review 
of  their  validity,  and  for  an  Agency 
claim  review  process  which  eliminates 
legally  invalid  and  frivolous  claims. 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to.  a  collection  of  information 
unless  it  displays  a  currently  valid  OMB 
control  number.  The  OMB  control 
numbers  for  EPA's  regulations  are  listed 
in  40  CFR  Part  9  and  48  CFR  Chapter 
15.  The  Federal  Register  Notice 
required  under  5  CFR  1320.8(d), 
soliciting  comments  on  this  collection 
of  information  was  published  on 
September  30. 1996  (FRL-5618-6);  Zero 
comments  were  received. 

Burden  Statement:  The  annual  pubUc 
reporting  and  record  keeping  burden  for 
this  collection  of  information  is 
estimated  to  average  26.7  hours  per 
response.  Burden  means  the  total  time, 
effort,  or  financial  resources  expended 


by  persons  to  generate,  maintain,  retain, 
or  disclose  or  provide  information  to  or 
for  a  Federal  agency.  This  includes  the 
time  needed  to  review  instructions; 
^develop,  acquire,  install,  and  utilize 
technology  and  systems  for  the  purposes 
of  collecting,  validating,  and  verifying 
information,  processing  and 
maintaining  information,  and  disclosing 
and  providing  information;  adjust  the 
existing  ways  to  comply  with  any 
previously  applicable  instructions  and 
requirements;  train  personnel  to  be  able 
to  respond  to  a  collection  of 
information;  search  data  sources; 
complete  and  review  the  collection  of 
information;  and  transmit  or  otherwise 
disclose  the  information. 

Respondents/Affected  Entities:  324 
annually. 

Estimated  Number  of  Respondents: 
324  annually. 

Frequency  of  Response:  Annually. 

Estimated  Total  Annual  Hour  Burden: 
8.641  hours. 

Estimated  Total  Annualized  Cost 
Burden:  $452,535. 

Send  comments  on  the  Agency's  need 
for  this  information,  the  accuracy  of  the 
provided  burden  estimates,  and  any 
suggested  methods  for  minimizing 
respondent  burden,  including  through 
the  use  of  automated  collection 
techniques  to  the  following  addresses. 
Please  refer  to  EPA  ICR  No.  1428.04, 
and  OMB  Control  No.  2050-0078  in  any 
correspondence. 
Ms.  Sandy  Farmer,  U.S.  Environmental 

Protection  Agency,  OPPE  Regulatory 

Information  Division  (2137),  401  M 

Street,  SW,  Washington,  DC  20460; 
and 

Office  of  Information  and  Regulatory 
Affairs,  Office  of  Management  and 
Budget,  Attention:  Desk  Officer  for  EPA 
725  17th  Street,  NW,  Washington,  DC 
20503. 

Dated:  December  16, 1996. 
Joseph  Reizer, 

Director,  Regulatory  Information  Division. 
[FR  Doc.  96-32238  Filed  12-18-96;  8:45  ami 

BILUNO  OOOEI 


[FRL-6667-7] 

Agency  Information  Collection 
Activities:  Sutxnission  for  OMB 
Review;  Comment  Request; 
Emergency  Planning  and  Community 
Right-To-Know  Act  (EPCRA), 
Community  RIght-To-Know  Reporting 
Requirements,  (EPCRA  Sections 
311.312) 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTKM:  Notice. 


SUMMARY;  In  compliance  with  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501  et  seq.),  this  notice  announces  that 
the  following  Information  Collection 
Request  (ICR)  has  been  forwarded  to  the 
Office  of  Management  and  Budget 
(OMB)  for  review  and  approval: 
Community  Right-to-Know  Reporting 
Requirements,  (EPCRA  sections  311/ 
312).  OMB  #2050-0072,  expiring 
January  31, 1997.  The  ICR  describes  the 
nature  of  the  information  collection  and 
its  expected  burden  and  cost;  where 
appropriate,  it  includes  the  actual  data 
collection  instrument. 
DATES:  Comments  must  be  submitted  on 
or  before  January  21, 1997. 
FOR  FURTHER  INFORMATION  OR  A  COPY 
call:  Sandy  Farmer  at  EPA,  (202)  260- 
2740.  and  refer  to  EPA  ICR  No.  1352.04. 

SUPPLEMENTARY  INFORMATION:  , 

Title:  Community  Right-to-Know 
Reporting  Requirements,  (EPCRA 
sections  311/312)  (OMB  #2050-0072; 
EPA  ICR  #1352.04),  expiring  January  31, 
1997.  This  is  a  request  for  an  extension 
of  a  currently  approved  collection. 

Abstract:  Section  31 1  requires  that  the 
owner  or  operator  of  any  facility  which 
is  required  to  prepare  or  have  available 
material  safety  data  sheets  (MSDSs)  for 
a  hazardous  chemical  under  OSHA 
regulations  shall  submit  an  MSDS  for 
such  chemical,  or  a  list  of  chemicals,  to 
the  LEPC,  SERC  and  local  fire 
department.  This  submittal  allows  both 
local  emergency  planners/responders 
and  the  community  to  have  information 
regarding  the  hazards  of  chemicals  used 
at  the  facility. 

Section  312  requires  the  same  owners 
and  operators  to  aimually  report  the 
inventories  of  the  chemicals  reported 
under  section  311.  EPA  published  two    • 
"formats"  required  under  EPCRA.  Tier  I 
is  the  minimum  amount  of  information 
to  comply  with  this  section.  Tier  II  is 
chemical  specific  information  and  only 
needs  to  be  submitted  if  specifically 
requested  by  the  SERC  or  LEPC. 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to  . 
respond  to.  a  collection  of  information 
unless  it  displays  a  currently  vaUd  OMB 
control  nimnber.  The  OMB  control 
numbers  for  EPA's  regulations  are  listed 
in  40  CFR  Part  9  and  48  CFR  Chapter 
15.  The  Federal  Register  Notice 
required  under  5  CFR  1320.8(d), 
soliciting  comments  on  this  collection 
of  information  was  published  on 
September  30, 1996  (61  FR  51107);  one 
comment  was  received. 

Burden  Statement:  The  annual  public 
reporting  and  recordkeeping  burden  for 
this  collection  of  information  is 
estimated  to  average  3.1  hours  per 
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response.  Burden  means  the  total  time, 
effort,  or  Bnancial  resources  expended 
by  persons  to  generate,  maintain,  retain, 
or  disclose  or  provide  information  to  or 
for  a  Federal  agency.  This  includes  the 
time  needed  to  review  instructions; 
develop,  acquire,  install,  and  utilize 
technology  and  systems  for  the  purposes 
of  collecting,  validating,  and  verifying 
information,  processing  and 
maintaining  information,  and  disclosing 
and  providing  information;  adjust  the 
existing  ways  to  comply  with  any 
previously  applicable  instructions  and 
requirements;  train  personnel  to  be  able 
to  respond  to  a  collection  of 
information;  search  data  sources; 
complete  and  review  the  collection  of 
information;  and  transmit  or  otherwise 
disclose  the  information. 

Respondents/Affected  Entities: 
Businesses  and  other  for  profit 
organizations;  State,  local  and  tribal 
■governments. 

Estimated  Number  of  Respondents: 
868.527 

Frequency  of  Response:  one  per  year 

Estimated  Total  Annual  Hour  Burden: 
2,963,209  hours 

Estimated  Total  Annualized  Cost 
Burden:  $82,626,000 

Send  comments  on  the  Agency's  need 
for  this  information,  the  accuracy  of  the 
provided  burden  estimates,  and  any 
suggested  methods  for  minimizing 
respondent  burden,  including  through 
the  use  of  automated  collection 
techniques  to  the  following  addresses. 
Please  refer  to  EPA  ICR  No.  1352.04  and 
OMB  Control  No.  2050-0072  in  any 
correspondence. 
Ms.  Sandy  Farmer,  U.S.  Environmental 

Protection  Agency.  OPPE  Regulatory 

Information  Division  (2137),  401  M 

Street,  SW,  Washington,  DC  20460; 

and 
Office  of  Information  and  Regulatory 

Affairs,  Office  of  Management  and 

Budget,  Attention:  Desk  Officer  for 

EPA,  725  17th  Street,  NW. 

Washington,  DC  20503. 

Dated:  December  12, 1996 
Jiwepli  Retzer, 

Director,  Regulatory  Information  Division. 
IFR  Doc.  9&-32240  Filed  12-18-96;  8:45  ami 


(FRL-S668-1] 

Acid  Rain  Program:  Draft  Permit 
IModification 

AQBWY:  Environmental  Protection 

Agency  (EPA). 

ACTKM:  Notice  of  draft  permit 

modification. 


summary:  The  U.S.  Environmental 
Protection  Agency  (EPA)  is  issuing  for 
comment  a  draft  modification  to  the 
sulfur  dioxide  (SO2)  compliance  plan  of 
a  previously  issued  final  Phase  I  Acid      \ 

Rain  Permit  in  accordance  with  the 

Acid  Rain  Program  regulations  (40  CFR 
part  72). 

DATES:  Comments  on  the  draft  -    • 

modification  must  be  received  no  later 
than  January  21, 1997  or  the  date  of 
publication  of  a  similar  notice  in  a  local 
newspaper,  whichever  is  later. 
ADDRESSES:  Administrative  Records. 
The  administrative  record  for  the 
permit,  except  information  protected  as 
confidential,  may  be  viewed  during 
normal  operating  hours  at  EPA  Region 
3,  841  Chestnut  Building,  Philadelphia, 
PA,  19107. 

Comments.  Send  comments,  requests 
'for  public  hearings,  and  requests  to 
receive  notice  of  future  actions  to 
Thomas  Maslany,  Division  Director,  Air, 
Radiation  and  Toxics  Division.  EPA 
Region  3,  (address  above).  Submit 
comments  in  duplicate  and  identify  the 
permit  to  which  the  comments  apply, 
the  conunenter's  name,  address,  and 
telephone  number,  and  the  commenter's 
interest  in  the  matter  and  affiliation,  if 
any,  to  the  owners  and  operators  of  all 
units  in  the  plan.  All  timely  comments 
will  be  considered,  except  those 
pertaining  to  standard  provisions  under 
40  CFR  72.9  or  issues  not  relevant  to  the 
permit. 

Hearings.  To  request  a  public  hearing, 
state  the  issues  proposed  to  be  raised  in 
the  hearing.  EPA  may  schedule  a 
hearing  if  EPA  finds  that  it  will 
contribute  to  the  decision-making 
process  by  clarifying  significant  issues 
affecting  an  SO2  compliance  plan. 
FOR  FURTHER  INFORMATION  CONTACT:  Call 
Linda  Miller,  (215)  566-2068. 
SUPPLEMENTARY  INFORMATK3N:  Title  IV  of 
the  Clean  Air  Act  directs  EPA  to 
establish  the  Acid  Rain  Program  to 
reduce  the  adverse  environmental  and 
public  health  effects  of  acidic 
deposition.  Under  the  program,  each 
affected  unit  at  an  electric  utility 
generating  plant  must  hold  one 
allowance  for  each  ton  of  SO2  that  is 
emitted  during  the  year,  and  each  plant 
must  have  a  permit  with  a  plan  for 
complying.  In  today's  action,  EPA  is 
issuing,  for  public  comment,  a  draft 
modification  to  an  existing  permit, 
allocating  SO2  emission  allowances  and 
approving  an  SO2  compliance  plan,  to 
the  following  utility  plant: 

Martins  Creek  in  Pennsylvania:  one 
substitution  plan  for  1996-1999,  in 
which  units  1  and  2  designate  units  3 
and  4  as  substitution  units;  12,553 
substitution  allowances  are  allocated 


unit  3  for  eech  year  1996-1999,  and 
11,548  substitution  allowances  are 
allocated  to  unit  4  for  each  year  1996- 
1999.  The  designated  representative  for 
Martins  Creek  is  Robert  J.  Shovlin. 

Dated:  December  12, 1996. 
Brian  J.  McLean, 

Director.  Acid  Rain  Division,  Office  of 

Atmosptieric  Programs,  Office  of  Air  and 

Radiation. 

IFR  Doc.  9&-32239  Filed  12-18-96;  8:45  am)    , 
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Proposed  Settlement  Pursuant  to 
Sections  122(h)  of  the  Comprehensive 
Environmental  Response, 
Compensation,  and  Liability  Act 

agency:  Environmental  Protection 

Agency. 

ACTION:  Notice  of  a  proposed 

administrative  settlement  and 

opportunity  for  public  comment. 

SUMMARY:  In  accordance  with  Section 
122(i)  of  the  Comprehensive 
Environmental  Response, 
Compensation,  and  Liability  Act  of 
1980,  as  amended  ("CERCLA"),  42 
U.S.C.  9622(i).  the  U.S.  Envirorunental 
Protection  Agency  ("EPA"),  Region  II, 
announces  a  proposed  administrative 
settlement  pursuant  to  Section  122(h)(1) 
of  CERCLA.  42  U.S.C.  9622(h)(1), 
relating  to  the  Quanta  Resources 
Syracuse  Superfund  Site  ("Site").  The 
Site  is  located  at  2802-2810  Lodi  Street, 
Syracuse,  Onondaga  County,  New  York. 
This  notice  is  being  published  pursuant 
to  Section  122(i)  of  CERCLA  to  inform 
the  public  of  the  proposed  settlement 
and  of  the  opportunity  to  comment.  EPA 
will  consider  any  comments  received 
during  the  comment  period  and  may 
withdraw  or  withhold  consent  to  the 
proposed  settlement  if  comments 
disclose  facts  or  considerations  which 
indicate  that  the  proposed  settlement  is 
inappropriate,  improper,  or  inadequate. 
The  proposed  administrative.settlement 
has  been  memorialized  in  an 
Administrative  Settlement  Agreement 
between  EPA  and  sixty-three  settling 
parties  ("Respondents").  The 
administrative  settlement  will  become 
effective  after  the  close  of  the  public 
comment  period,  unless  comments 
received  disclose  facts  or  considerations 
which  indicate  that  the  agreement  is 
inappropriate,  improper  or  inadequate, 
and  EPA,  in  accordance  with  Section 
122(i)(3)  of  CERCLA,  modifies  or 
withdraws  its  consent  to  this 
Agreement.  The  administrative 
settlement  memorializes  an  agreement 
made  in  conjunction  with  a 
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concurrently-executed  Administrative 
Order  on  Consent  pursuant  to  Section 
106(a)  of  CERCLA,  obligating 
Respondents  to  perform  certain 
response  actions  at  the  Site.  Pursuant  to 
CERCLA  Section  122(h)(1).  the 
administrative  settlement  may  not  be 
issued  without  the  prior  written 
approval  of  the  Attorney  General  or  her 
designee.  In  accordance  with  that 
requirement,  the  Attorney  General  or 
her  designee  has  approved  the  proposed 
administrative  settlement  in  writing. 

EPA  intends  to  settle  with  other 
potentially  responsible  parties 
concerning  reimbursement  of  EPA's 
remaining  response  costs. 

DATES:  Comments  must  be  provided  on 
or  before  January  21, 1997. 
AOORESSES:  Comments  should  be 
addressed  to  the  U.S.  Environmental 
Protection  Agency,  Oflice  of  Regional 
Counsel,  New  York/Caribbean 
Superfund  Branch,  17th  Floor.  290 
Broadway,  New  York.  New  York  10007 
and  should  refer  to:  "Quanta  Resources 
Syracuse  Superfund  Site,  U.S.  EPA 
Index  No.  n-CERCLA-96-0216".  For  a 
copy  of  the  settlement  docimient, 
contact  the  individual  listed  below. 
FOR  FURTHER  INFORMATION  CONTACT: 
Jeannie  M.  Yu,  Assistant  Regional 
Counsel,  New  York/Caribbean 
Superfund  Branch,  Office  of  Regional 
Counsel,  U.S.  Environmental  Protection 
Agency,  17th  Floor,  290  Broadway,  New 
York,  New  York  10007.  Telephone: 
(212) 637-3178. 

Dated:  December  5, 1996. 
William ).  Muazyntki, 
Acting  Regional  Administrator 
[FR  Doc.  96-32243  Filed  12-18-96;  8:45  am) 

WCUMOCOOe  6660  60  P 
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Agreement  and  Covenant  Not  To  Sue 
Pursuant  to  Sections  9601-8675  of  ttie 
Comprehensive  Environmental 
Response,  Compensation,  and  Liability 
Act 

AQBICY:  Environmental  Protection 
Agency.  '  4 

ACTION:  Notice  of  proposed 
administrative  agreement  and 
opportunity  for  public  comment. 

SUMMARY:  In  accordance  with  Section 
122(i)  of  the  Comprehensive 
Environmental  Response, 
Compensation,  and  Liability  Act  of 
1980,  as  amended  ("CERCLA"),  42 
U.S.C.  9622(i).  the  U.S.  Environmental 
Protection  Agency  ("EPA"),  Region  11, 
announces  a  proposed  administrative 
settlement  under  CERCLA  for  a 


"prospective  purchaser"  relating  to  a 
portion  of  the  former  Marathon  Battery 
Company  Superfund  Site  ("Site").  The 
Site  is  located  in  the  Village  of  Cold 
Spring,  Putnam  Coynty,  New  York  City, 
New  York.  This  notice  is  being 
published  pursuant  to  Section  122(i)  of 
CERCLA  to  inform  the  public  of  the 
proposed  settlement  and  of  the 
opportunity  to  comment.  EPA  will 
consider  any  comments  received  during 
the  comment  period,  which  begins  on 
December  20, 1996  and  concludes  on 
January  19, 1997,  and  may  withdraw  or 
withhold  consent  to  the  proposed 
settlement  if  comments  disclose  facts  or 
considerations  which  indicate  that  the 
proposed  settlement  is  inappropriate, 
improper,  or  inadequate. 

The  proposed  administrative 
settlement  has  been  memorialized  in  an 
Agreement  and  Covenant  Not  to  Sue 
("Agreement")  between  EPA  and  Scenic 
Hudson  Land  Trust,  Inc. 
("Respondent").  The  Agreement  will 
become  effiactive  after  the  close  of  the 
public  comment  period,  unless 
comments  received  disclose  facts  or 
considerations  which  indicate  that  the 
Agreement  is  inappropriate,  improper  or 
inadequate,  and  EPA.  in  accordance 
with  Section  122(i)(3)  of  CERCLA. 
modifies  or  withdraws  its  consent  to  the 
Agreement. 

Under  the  Agreement,  the  United 
States  covenants  not  to  sue  or  take  any 
other  civil  or  administrative  action 
against  Respondent  for  any  and  all  civil 
liability,  for  injunctive  relief  or 
reimbursement  of  response  costs 
pursuant  to  Sections  106  or  107(a)  of 
CERCLA.  42  U.S.C.  §§  9606  or  9607(a) 
with  respect  to  existing  contamination, 
below  EPA's  action  levels,  present  on  or 
under  the  property  in  East  Foundry 
Cove  and  East  Foundry  Cove  Marsh  as 
of  the  effective  date  of  the  Agreement. 
In  return,  the  Respondent  has  agreed  to 
accept  a  deed  restriction  which  permits 
access  for  monitoring  and  maintenance 
and  protects  the  EPA-approved  remedy. 

Pursuant  to  EPA  guidance,  the 
Agreement  may  not  be  issued  without 
the  written  approval  of  the  Attorney 
General  or  her  designee.  In  accordance 
with  that  guidance,  the  Attorney 
General  or  her  designee  has  approved 
the  proposed  Agreement  in  writing. 
DATES:  Comments  must  be  provided  on 
or  before  January  21, 1997. 
ADDRESS:  Comments  should  be 
addressed  to  the  U.S.  Environmental 
Protection  Agency,  Office  of  Regional 
Counsel,  New  York/Caribbean 
Superfund  Branch,  17th  Floor.  290 
Broadway.  New  York.  New  York  10007 
and  should  refer  to:  "Agreement  and 
Covenant  Not  to  Sue  Scenic  Hudson 


Land  Trust,  Incorporated,  U.S.  EPA 
Index  No.  II-CERCLA-97-0202".  For  a 
copy  of  the  settlement  document, 
contact  the  individual  listed  below. 
FOR  FURTHER  WVORMATION  CONTACT: 
Beverly  Kolenberg,  Assistant  Regional 
Counsel,  New  York/Caribbean 
Superfund  Branch.  Office  of  Regional 
Counsel,  U.S.  Environmental  Protection 
Agency,  17th  Floor,  290  Broadway,  New 
York,  New  York  10007.  Telephone: 
(212)637-3167.    . 

Dated:  December  13, 1996. 
WilliuB  |.  MiinyiHki, 

Acting  Regional  Administrator. 

[FR  Doc.  96-32242  Filed  12-18-96;  8:45  am] 

amJMO  COOK  6666  60  M 
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Proposed  Settlement  Pursuant  to 
Section  122(h)  of  ttte  Comprehenshre 
Environmental  Response, 
Compensation,  and  Liability  Act 

AGENCY:  Environmental  Protection 

Agency. 

ACTION:  Notice  of  proposed 

administrative  settlement  and 

opportunity  for  public  comment. 

SUMMARY:  In  accordance  with  Section 
122(i)  of  the  Comprehensive 
Environmental  Response, 
Compensation,  and  Liability  Act  of 
1980,  as  amended  ("CERCLA"),  42 
U.S.C.  9622(i),  the  U.S.  Environmental 
Protection  Agency  ("EPA").  Region  II, 
announces  a  proposed  administrative 
settlement  pursuant  to  Section  122(h)  of 
CERCLA,  42  U.S.C.  9622(h),  relating  to 
the  Muratti  Environmental  Superfund 
Site  ("Site").  The  Site  is  located  in  the 
town  of  Penuelas,  Tallaboa  Ward, 
Commonwealth  of  Puerto  Rico.  This 
notice  is  being  published  pursuant  to 
Section  122(i)  of  CERCLA  to  inform  the 
public  of  the  proposed  settlement  and  of 
the  opportunity  to  comment.  EPA  will 
consider  any  comments  received  during 
the  comment  period  and  may  withdraw 
or  withhold  consent  to  the  proposed 
settlement  if  comments  disclose  facts  or 
considerations  which  indicate  that  the 
proposed  settlement  is  inappropriate, 
improper,  or  inadequate.  The  proposed 
administrative  settlement  has  been 
memorialized  in  an  Administrative 
Order  on  Consent  ("Order")  between 
EPA  and  ROHO  Investment,  Inc.  (the 
"Respondent").  This  Order  will  become 
effective  after  the  close  of  the  public 
comment  p>eriod,  unless,  comments 
received  disclose  facts  or  considerations 
which  indicate  that  this  Agreement  is 
inappropriate,  improper  or  inadequate, 
and  EPA,  in  accordance  with  Section 
122(i)(3)  of  CERCLA,  modifies  or 
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withdraws  its  consent  to  this 
Agreement.  Under  the.  Order,  the 
Respondent  will  be  obligated  to  pay 
$20,000  to  the  Hazardous  Substances 
Superfund.      

Pursuant  to  CERCLA  Section 
122(h)(1),  the  Order  may  not  be  issued 
without  the  prior  written  approval  of 
the  Attorney  General  or  her  designee.  In 
accordance  with  that  requirement,  the 
Attorney  General  or  her  designee  has 
approved  the  proposed  administrative 
order  in  writing. 

EPA  intends  to  pursue  other 
potentially  responsible  parties 
concerning  payment  of  additional 
amounts  to  EPA  in  respect  of  past  costs. 
DATES:  Comments  must  be  provided  on 
or  before  January  21, 1997. 
ADDRESS:  Comments  should  be 
addressed  to  the  U.S.  Environmental 
Protection  Agency,  Office  of  Regional 
Counsel,  New  York/Caribbean 
Superfund  Branch,  17th  Floor.  290 
Broadway,  New  York.  New  York  10007 
and  should  refer  to:  "  Muratti 
Environmental  Superfund  Site,  U.S. 
EPA  Index  No.  II  CERCLA-96-O302". 
For  a  copy  of  the  settlement  document, 
contact  the  individual  listed  below. 
FOR  FURTHER  INFORMATKM  CONTACT:  Jean 
H.  Regna,  Assistant  Regional  Counsel, 
New  York/Caribbean  Superfund  Branch, 
Office  of  Regional  Counsel,  U.S. 
Environmental  Protection  Agency,  17th 
Floor.  290  Broadway,  New  York,  New 
York  10007.  Telephone:  (212)  637-3164. 

Dated:  December  5, 1996. 
WilUam  J.  tfuszynsld. 

Acting  Regional  Administrator. 

[PR  Doc.  96-32241  Filed  12-18-96;  8:45  am) 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

Product,  Establishment,  and  Biologies 
License  Applications,  Refusal  to  File; 
Meeting  of  Oversight  Committee 

aob«CY:  Food  and  Drug  Administration, 

HHS. 

action:  Notice. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  announcing  a 
meeting  of  its  standing  oversight 
committee  in  the  Center  for  Biologies 
Evaluation  and  Research  (CBER)  that 
conducts  a  periodic  review  of  CBER's 
use  of  its  refusal  to  file  (RTF)  practices 
on  product  license  applications  (PLA's), 
establishment  license  applications 
(ELA's),  and  biologies  license 
applicaUons  (BLA's).  CBER's  RTF 


oversight  committee  examines  all  RTF 
decisions  which  occurred  during  the 
previous  quarter  to  assess  consistency 
across  CBER  offices  and  divisions  in 
RTF  decisions. 

DATES:  The  meeting  will  be  held  on 
'Ha^uajy  7, 1997. 

FOR^f^BficR  INFORMATION  CONTACT:  Joy 
A.  Cavagnaro,  Center  for  Biologies 
Evaluation  and  Research  (HFM-4).  Food 
and  Drug  Administration.  1401 
Rockville  Pike.  Rockville,  MD  20852- 
1448,  301-594-3079. 
8UPPt.EMENTARY  INFORMATION:  In  the 
Federal  Register  of  May  15, 1995  (60  FR 
25920),  FDA  announcml  the 
establishment  and  first  meeting  of 
CBER's  standing  oversight  committee. 
As  explained  in  the  notice,  the 
importance  to  the  pubUc  health  of 
getting  new  biological  products  on  the 
market  as  efficiently  as  possible  has 
made  improving  the  biological  product 
evaluation  process  an  FDA  priority. 
CBER's  managed  review  process  focuses 
on  specific  milestones  or  intermediate 
goals  to  ensure  that  a  quality  review  is 
conducted  within  a  specified  time 
period.  CBER's  RTF  oversight 
committee  meetings  continue  CBER's 
effort  to  promote  the  timely,  efficient, 
and  consistent  review  of  PLA's,  ELA's, 
and  BLA's. 

FDA  regulations  on  filing  PLA's, 
ELA's.  and  BLA's  are  found  in  21  CFR 
601.2  and  601.3.  A  sponsor  who 
receives  an  RTF  notification  may 
request  an  informal  conference  with 
CBER.  and  thereafter  may  ask  that  the 
application  be  filed  over  protest,  similar 
to  the  procedure  for  drugs  described 
under  21  CFR  314.101(a)(3)  (see  57  FR 
17950.  April  28, 1992). 

CBER's  standing  RTF  oversight 
committee  consists  of  senior  CBER 
officials,  a  senior  official  from  FDA's 
Center  for  Drug  Evaluation  and 
Research,  and  FDA's  Chief  Mediator  and 
Ombudsman.  Meetings,  ordinarily,  will 
be  held  once  a  quarter  to  review  all  of 
the  RTF  decisions.  The  purpose  of  such 
a  review  is  to  assess  the  consistency 
within  CBER  in  rendering  RTF 
decisions. 

Because  the  committee's  deliberations 
will  deal  with  confidential  commercial 
information,  all  meetings  will  be  closed 
to  the  public.  The  committee's 
deliberations  will  be  reported  in  the 
minutes  of  the  meeting.  Although  those 
minutes  will  not  be  publicly  available 
because  they  will  contain  confidential 
commercial  information,  summaries  of 
the  committee's  delil)erations,  with  all 
confidential  conunerciai  information 
omitted,  may  be  requested  in  writing 
from  the  Freedom  of  Information  Office 
(HFI-35).  Food  and  Drug 


Administration,  5600  Fishers  Lane,  rm. 
12A-16,  Rockville,  MD  20857, 
approximately  15  working  days  after  the 
meeting,  at  a  cost  of  10  cents  per  page. 
If,  following  the  committee's  review,  an 
RTF  decision  changes,  the  appropriate 
division  will  notify  the  sponsor. 

Dated:  Deceml)er  11, 1996. 
William  K.  Hubbard, 

Associate  Commissioner  for  PoUcy 

Coordination. 

[FR  Doc  96-32272  Filed  12-18-96;  8:45  am| 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

[CO  Docltet  No.  96-46;  DA  96-2091] 

Federal-State  Joint  Board  on  Universal 
Service:  Staff  To  Hold  Workshops  on 
Proxy  Cost  Models  on  January  14-15, 
1997 

aqbcy:  Federal  Communications 

Commission. 

action:  Notice. 

SUMMARY:  On  December  12, 1996  the 
Federal  Communications  Commission 
released  a  public  notice  to  announce 
that  the  federal  and  state  staff  of  the 
Federal-State  Joint  Board  on  Universal 
Service  will  be  conducting  workshops 
on  January  14  and  15, 1997,  regarding 
the  selection  of  a  proxy  cost  model.  The 
purpose  of  the  notice  is  to  inform  the 
general  public  of  the  time  and  place  of 
the  workshops. 

FOR  FURTHER  INFORMATION  CONTACT: 
Astrid  Carlson,  Universal  Service 
Branch,  Accounting  and  Audits 
Division,  Common  Carrier  Bureau,  at 
(202) 530-6023. 

SUFPLBMENTARY  INFORMATION:  The 
federal  and  state  staff  will  hold 
workshops  on  proxy  cost  models  on 
Tuesday.  January  14, 1997  and 
Wednesday.  January  15, 1997  at  9:00 
a.m.  in  Room  856  at  1919  M  Street, 
N.W.,Washington.  D.C.  The  workshops 
will  consist  of  round  table  discussions 
on  issues  relating  to  the  selection  of  a 
proxy  cost  model  for  determining  the 
cost  of  providing  the  service  supported 
by  the  universal  service  support 
mechanism.  It  is  anticipated  that  the 
workshops  will  start  with  a  brief 
presentation  by  the  proponents  of  the 
proxy  models.  Each  proponent  will 
highlight  the  characteristics  of  the 
current  version  of  its  model,  any 
planned  revisions  to  the  model,  and  a 
time  table  for  completing  those 
revisions.  The  round  table  discussions 
will  then  follow.  It  is  anticipated  that 
the  following  issues  may  be  discussed, 
including,  for  example:  (1)  modeling 
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network  investment,  including  loop 
plant,  switching  costs,  and  other 
investments  (e.g.,  interofrice  network); 
(2)  modeling  operating  and  support 
expenses,  including  plant  specific 
operating  expenses,  non-plant  specific 
expenses,  and  treatment  of  joint  and 
common  costs;  (3)  modeling  capital 
expenses,  including  rate  of  return  on 
capital  and  deht,  depreciation,  and 
taxes;  and  (4)  validation  of  the  models. 

The  round  table  participants  will 
include  a  broad  representation  of  the 
telecommunications  industry. 
Individuals  interested  in  participating 
in  one  of  the  workshop  round  tables 
should  submit  their  request  in  writing. 
Each  request  should  include  name, 
organization,  address,  telephone 
number,  fax  number,  and  a  brief 
description  of  the  person's  expertise  in 
this  area.  Such  requests  should  be  sent 
by  no  later  than  December  20, 1996,  to 
Astrid  Carlson,  Universal  Service 
Branch,  Accounting  and  Audits 
Division,  Common  Carrier  Bureau,  FCC, 
2100  M  Street,  Room  8607,  Washington, 
D.C.  20554. 

Federal  Communications  Commission. 

KatUeen  B.  Levitz. 

Deputy  Bureau  Chief,  Common  Carrier 

Bureau. 

(FR  Doc.  96-32190  Filed  12-18-96;  8:45  am] 

aiUJNQ  COM  C71S-01-P 

[CC  Docket  Na  92-237;  DA  9ft-2088] 

North  American  Numbering  Council; 
Meetings 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Notice. 

summary:  On  December  11. 1996,  the 

Comnjission  released  a  public  notice 
announcing  the  third  and  fourth 
meetings  of  the  North  American 
Numbering  Council  and  the  Agenda  for 
those  meetings.  The  intended  effect  of 
this  action  is  to  make  the  public  aware 
of  the  NANC's  third  and  fourth  meetings 
and  its  Agenda. 

FOR  FURTHER  INFORMATION  CONTACT: 
Linda  Simms,  Administrative  Assistant 
of  the  NANC,  or  Donna  Scott  Martin, 
both  at  (202)  418-2330.  The  address  for 
both  is:  Network  Services  Division, 
Common  Carrier  Bureau,  Federal 
Communications  Commission,  2000  M 
Street,  NW.,  Suite  235,  Washington,  DC 
20054.  The  fax  number  for  both  is:  (202) 
418-2345.  The  TTY  number  for  both  is: 
(202) 418-0484. 

SUPPLBiENTARY  INFORMATION:  Released: 
December  11, 1996.  The  third  and 
fourth  meetings  of  the  North  American 
Numbering  Council  (NANC)  will  be 


held  on  Monday,  January  13, 1997,  at 
9:30  a.m.  EST  at  the  ANA  Hotel,  2401 
M  Street,  NW..  Washington,  DC  and  on 
Tuesday,  January  28. 1997,  at  9:30  a.m. 
at  the  Federal  Communications 
Commission.  1919  M  Street,  NW.,  Room 
856,  Washington,  DC,  respectively.  For 
the  January  13  meeting,  Council 
members  will  be  billed  for  meeting  costs 
(room  and  microphones)  subsequent  to 
the  meeting. 

This  meeting  will  be  open  to  members 
of  the  general  public.  The  FCC  will 
attempt  to  accommodate  as  many 
people  as  possible.  Admittance, 
however  will  be  limited  to  the  seating 
available.  The  public  may  submit 
written  statements  to  the  NANC,  which 
must  be  received  two  business  days 
before  the  meeting.  In  addition,  oral 
statements  at  the  meeting  by  parties  or 
entities  not  represented  on  the  NANC 
wiil  be  permitted  to  the  extent  time 
permits.  Such  statements  will  be  limited 
to  five  minutes  in  length  by  any  one 
party  or  entity,  and  requests  to  make  an 
oral  statement  must  be  received  two 
business  days  before  the  meeting. 
Requests  to  make  an  oral  statement  or 
provide  written  comments  to  the  NANC 
should  be  sent  to  Linda  Simms  or 
Donna  Scott  Martin,  At  the  address 
under  FOR  FURTHER  INFORMATION 
CONTACT,  stated  above. 

Agenda 

The  planned  agenda  for  the  January 
13, 1997  meeting  is  as  follows: 

1.  Report  of  steering  group  activities. 

2.  Discussion  of  timing,  process  and 
deadline  for  selecting  new  North 
American  Numbering  Plan  (NANP) 
Administrator,  including  specific  duties 
of  NANC,  contract  holder,  CO  code 
administration  and  cost  recovery  issues. 

3.  Reports  from  working  groups, 
including  discussion  of  non-consensus 
items,  if  any. 

4.  NANC  Meeting  Schedule. 

5.  Other  Business. 

The  planned  agenda  for  the  January 
28, 1997  meeting  is  as  follows: 

1.  Dispute  resolution.  Status  of 
proposal  firom  Working  Group. 

2.  Status  of  NANP  Administrator 
Request  for  Proposal. 

3.  Working  Group  reports,  including 
non-consensus  items,  if  any. 

4.  Future  of  NANC. 

5.  Other  Business.    - 

Federal  Commuoications  Commission. 
Geraldine  A.  Matise, 

Chief,  Networic  Services  Division,  Common 
Carrier  Bureau. 

(FR  Doc.  96-32075  Filed  12-18-96:  8:45  am] 
MLUNQ  COM  sria-oi-M 


FEDERAL  RNANOAL  INSTITUTIONS 
EXAMINATION  COUNCIL 

Uniform  Rnancial  Institutions  Rating 
System 

AGENCY:  Federal  Financial  Institutions 
Examination  Council. 
ACTION:  Notice. 

SUMMARY:  The  Federal  Financial 
Institutions  Examination  Council 
(FFIEC)  is  revising  the  Uniform 
Financial  Institutions  Rating  System 
(UFIRS).  which  is  commonly  referred  to 
as  the  CAMEL  rating  system.  The  term 
"financial  institutions"  refers  to  those 
insiu«d  depository  institutions  whose 
primary  Federal  supervisory  agency  is 
represented  on  the  FFIEC.  The  agencies 
cpmprising  the  FFIEC  are  the  Board  of 
Governors  of  the  Federal  Reserve 
System  (FRB),  the  Federal  Deposit 
Insurance  Corporation  (FDIC),  the 
National  Credit  Union  Administration 
(NCUA),  the  Office  of  the  Comptroller  of 
the  Currency  (OCC),  and  the  Office  of 
Thrift  Supervision  (OTS).  The  revisions 
update  the  rating  system  to  address 
changes  in  the  financial  services 
industry  and  in  supervisory  policies  and 
procedures  occurring  since  the  rating 
system  was  adopted  in  1979.  The 
changes  include:  reformatting  and 
clarification  of  component  rating 
descriptions  and  component  rating 
definitions;  addii\g  a  sixth  componoit 
addressing  sensitivity  to  market  risk; 
increasing  emphasis  on  the  quality  of 
risk  management  practices  in  each  of 
the  rating  components,  particularly  in 
the  Management  component;  revising 
the  composite  rating  definitions;  and 
explicitly  identifying  the  risks 
considered  in  assigning  component 
ratings. 
DATES:  December  19. 1996. 

FOR  FURTHER  INFORMATION  CONTACT: 

OCC:  Lawrence  W.  (Bill)  Morris. 
National  Bank  Examiner,  Office  of  the 
Chief  National  Bank  Examiner,  (202) 
874-5350.  Office  of  the  Comptroller  of 
the  Currency.  250  E  Street  SW. 
Washington.  D.C.  20219. 

FRB:  Kevin  Bertsch,  Supervisory 
Financial  Analyst,  (202)  452-5265,  or 
Constance  Powell,  Supervisory 
Financial  Analyst.  (202)  452-3506. 
Division  of  Banking  Supervision  and 
Regulation,  Board  of  Governors  of  the 
Federal  Reserve  System,  20th  and  C 
Streets  NW.  Washington.  D.C  205$1. 
For  the  hearing  impaired  only. 
Telecommunication  Device  for  the  Deaf 
(TDD).  Dorothea  Thompson,  (202)  452- 

FD7C;  Daniel  M.  Gautsch, 
Examination  Specialist.  (202)  898-6912. 
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Office  of  Policy,  Division  of 
Supervision.  For  legal  issues,  Linda  L. 
Stamp,  Counsel.  (202)  898-7310. 
Supcervision  and  Legislation  Branch, 
Federal  Deposit  Insurance  Corporation, 
550  17th  Street  NW,  Washington,  D.C. 
20429. 

OTS:  William  J.  Magrini,  Senior 
Project  Manager,  (202)  906-5744, 
Supervision  Policy,  OfBce  of  Thrift 
Supervision.  1700  G  Street  NW, 
Washington.  D.C.  20552. 

SUPPLEMBfTARY  INFOnMATION: 

Background  Information 

On  July  18, 1996,  the  FFIEC  published 
a  notice  and  request  for  comment  in  the 
Federal  Register  Quly  Notice).  60  FR 
37472,  requesting  comment  on  proposed 
revisions  to  the  UFIRS.  The  UFIRS  is  an 
internal  rating  system  used  by  the 
Federal  supervisory  agencies  and  State 
supervisory  agencies  for  evaluating  the 
soundness  of  financial  institutions  on  a 
uniform  basis  and  for  identifying  those 
institutions  requiring  special 
supervisory  attention  or  concern.  The 
UFIRS  takes  into  consideration  a  careful 
evaluation  of  managerial,  operational, 
financial,  and  compliance  performance 
factors  common  to  all  institutions.  The 
UFIRS  is  used  by  the  supervisory 
agencies  to  monitor  aggregate  trends  in 
the  overall  soundness  of  financial 
institutions.  The  UFIRS  also  provides  a 
means  for  the  supervisory  agencies  to 
monitor,  for  various  statistical  and 
supervisory  purposes,  the  types  and 
severity  of  problems  that  institutions 
may  be  experiencing,  and  to  determine 
the  level  of  supervisory  concern  that  is 
warranted.      

Under  the  UFIRS.  each  financial 
institution  is  assigned  a  composite 
rating  based  on  an  evaluation  and  rating 
of  essential  components  of  an 
institution's  financial  condition  and 
operations.  Under  the  former  UFIRS,  the 
component  factors  addressed  the 
adequacy  of  capital,  the  quality  of 
assets,  the  capability  of  the  board  of 
directors  and  management,  the  quality 
and  level  of  earnings,  and  the  adequacy 
of  Uquidity.'The  composite  and 
component  ratings  are  assigned  on  a  1 
to  5  numerical  scale.  A  1  indicates  the 
strongest  performance  and  management 
practices  and  the  lowest  degree  of 
supervisory  concern.  A  5  indicates  the 
weakest  performance  and  management 
practices  and  the  highest  degree  of 
supervisory  concern. 

The  UFIRS  is  an  effective  tool  for  the 
supervisory  agencies  to  determine  the 
safety  and  soundness  of  financial 
institutions.  A  number  of  changes, 
however,  have  occurred  in  the  financial 
services  industry  and  in  supervisory 


policies  and  procedures  since  the  rating 
system  was  adopted  in  1979.  As  a  resuh. 
the  FFIEC  is  making  certain 
enhancements  to  the  rating  system  but 
is  retaining  its  basic  framework.  The 
enhancements  include:  reformatting  and 
clarifying  the  component  rating 
descriptions  and  component  rating 
definitions;  adding  a  new  sixth 
component.  Sensitivity  to  Market  Risk; 
increasing  emphasis  on  the  quality  of 
risk  management  processes  in  each  of 
the  component  ratings,  particularly  in 
the  Management  component;  adding 
language  in  the  composite  rating 
definitions  to  parallel  the  changes  in  the 
component  rating  descriptions;  and 
identifying  the  types  of  risk  associated 
with  each  component  area. 

The  FFIEC  notes  that  some  Federal 
supervisory  agencies'  regulations 
reference  the  institution's  UFIRS  or 
CAMEL  rating  in  determining  an 
institution's  status  under  those 
regulations.  The  Federal  supervisory 
agencies  may  consider  amending  those 
regulations  to  incorporate  changes  made 
to  the  UFIRS  system. 

Conunents  Received  and  Changes  Made 

The  FFIEC  received  55  comments 
regarding  the  proposed  revisions  to 
UFIRS.  "Hiirty-four  of  the  comments 
were  from  banks  and  thrifts,  ten  from 
state  banking  departments,  five  from 
trade  associations,  two  from  FRB  offices, 
two  ht>m  consultants,  and  two  from 
Federal  bank  examiners. 

Commenters  generally  favored  the 
changes  to  the  rating  system  regarding 
structure  and  format,  reference  to  risk 
management  practices,  identification  of 
risk  types,  and  revisions  to  the 
composite  and  component  rating 
definitions.  However,  commenters  were 
divided  regarding  the  new  component 
on  sensitivity  to  market  risk. 

Examiners  field  tested  the  revised 
rating  system  during  185  bank  and  thrift 
examinations  conducted  between  July 
and  October,  1996.  The  examiners 
provided  comments  regarding  the 
revised  rating  system.  Examiner 
response  generally  was  favorable  for  the 
revised  rating  system,  including  the  new 
sixth  component.  Few  significant 
problems  or  rating  differences  were 
encountered  between  the  former  and  the 
updated  UFIRS. 

Many  commenters  and  examiners 
recommended  clarifying  changes  to 
various  as(>ects  of  the  revised  rating 
system.  The  FFIEC  carefully  considered 
each  comment  and  examiner  response 
and  is  making  certain  changes.  The 
following  discussion  describes  the 
comments  received  and  changes  made 
to  the  UFIRS  in  response  to  the 


comments.  The  updated  UFIRS  is 
included  at  the  end  of  this  Notice. 

July  Notice  Specific  Questions 

In  addition  to  requesting  general 
comments  regarding  the  proposed-rating 
system,  the  FFIEC  invited  comments  on 
two  specific  questions: 

(1)  Does  the  proposed,  revised  rating 
system  capture  the  essential  aspects  of 
a  financial  institution 's  condition, 
compliance  with  laws  and  regulations, 
and  overall  operating  soundness?  If  not, 
what  additional  or  different'components 
should  be  considered? 

The  majority  of  responses  to  this 
question  were  positive  and  indicated  no 
additional  or  different  components 
should  be  considered.  Some 
commenters  noted  concerns  with  or  the 
need  for  clarification  of  the  new  sixth 
component.  These  concerns  are 
addressed  later  in  this  Notice. 

(2)  Does  the  proposed  management 
component  rating  adequately  represent 
an  assessment  of  the  quality  of  the 
board  of  directors'  and  management's 
oversight  regarding  an  institution's 
operating  performance,  risk 
management  practices,  and  internal 
controls?  If  not,  what  other  factors 
should  be  considered  when  rating 
management? 

The  majority  of  responses  to  this 
question  were  favorable.  A  number  of 
commenters- recommended  that  the 
Management  component  make  a  clearer 
distinction  between  the  role  of  the  board 
of  directors  and  the  role  of  senior 
management. 

The  FFIEC  added  language  to  the 
Management  component  that  recognizes 
the  different  responsibilities  of  these 
two  management  groups. 

Structure  and  Format  of  Component 
Descriptions 

The  July  Notice  enhanced  and 
clarified  component  rating  descriptions 
by  reformatting  each  component  into 
three  distinct  sections:  (1)  An 
introductory  paragraph  discussing  the 
areas  to  be  considered  when  rating  each 
component;  (2)  a  bullet-style  listing  of 
the  evaluation  factors  to  be  considered 
when  assigning  component  ratings;  and 
(3)  a  brief,  qualitative  description  of  the 
five  rating  grades  that  can  be  assigned 
to  a  particular  component. 

Several  commenters  expressed 
concern  that  component  descriptions 
and  component  rating  definitions  need 
clear  distinction  and  differentiation 
between  rating  levels. 

The  FFIEC  acknowledges  the  need  for 
clear  distinction  and  differentiation 
between  component  rating  levels.  The 
UFIRS  now  reflects  changed  or  added 
language  to  clarify  that  the  component 
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rating  assessments  consider  an 
institution's  size,  the  nature  and 
complexity  of  its  business  activities,  and 
its  risk  profile.  Sentence  structure, 
coupled  with  other  minor  language 
changes,  were  made  to  enhance 
parallelism  and  to  improve 
differentiation  between  component 
rating  levels. 

Some  commenters  expressed  concern 
regarding  the  number  of  evaluation 
factors  within  each  component,  the 
subjectivity  associated  with  the 
evaluation  factors,  the  order  in  which 
evaluation  factors  were  listed,  the 
redundancy  of  evaluation  factors 
between  components,  and  the  need  for 
clarification  of  some  of  the  evaluation 
factors. 

The  FFIEC  made  revisions  to  the 
UFIRS  to  better  structure  and  identify 
the  factors  that  examiners  traditionally 
consider  as  part  of  their  assessment  of 
a  component  area.  This  allows 
examiners  and  bankers  to  have  a  better 
understanding  of  what  is  being  assessed 
under  each  component.  Since  its 
inception,  the  UFIRS  has  always 
contained  elements  of  subjectivity  and 
examiner  judgment  when  assigning  a 
rating,  particularly  as  it  relates  to 
qualitative  assessments  of  policies, 
practices,  processes,  and  systems. 
Subjectivity  and  judgment  cannot  be 
eliminated  but,  as  in  the  past,  it  can  be 
reasonably  applied  based  on  the 
examiner's  experience  and  knowledge, 
and  their  familiarity  with  the  unique 
characteristics  of  the  institution  being 
examined. 

The  list  of  evaluation  factors  under 
each  component  is  not  meant  to  be  all 
inclusive  and  appropriate  language  is 
added  to  the  UFIRS  noting  that  the 
evaluation  factors  are  not  listed  in  any 
particular  order  of  importance.  This 
allows  examiners  the  flexibility  of 
assessing  factors  that  are  most  pertinent 
to  the  institution's  situation  and  risk 
profile^ 

The  FFIEC  also  acknowledges  that 
there  is  a  certain  degree  of  redundancy 
between  the  component  evaluation 
factors.  For  example,  certain  factors, 
such  as  the  ability  of  management  to 
identify,  measure,  monitor,  and  control 
risk,  apply  to  each  of  the  components 
and  are  an  integral  part  of  each 
component's  rating.  In  addition,  the 
level  of  classified  assets  will  also  impact 
the  Asset  Quality  component  and  the 
Capital  and  Earnings  components.  This 
analysis  should  not  be  considered  as 
"double  counting,"  but  rather  as  a 
balanced  assessment  of  how  an 
evaluation  factor  can  impact  several 
component  areas. 

The  FFIEC,  however,  has  removed  the 
evaluation  factor  referring  to 


compliance  with  laws  and  regulations 
from  all  but  the  Management 
component.  In  addition,  minor  language 
changes  are  made  to  some  of  the 
component  evaluation  factors  for 
clarification  purposes. 

Sensitivity  to  Market  Risk  Component 

The  July  Notice  added  a  sixth  rating 
component  addressing  sensitivity  to 
market  risk  and  the  degree  to  which 
changes  in  interest  rates,  foreign 
exchange  rates,  commodity  prices,  or 
equity  prices  can  adversely  affect  a 
financial  institution's  earnings  or 
economic  capital. 

A  number  of  commenters  noted  that 
the  sensitivity  to  market  risk  already  is 
considered  under  the  existing 
components  and  questioned  the  need 
for  the  new  component. 

The  FFIEC  acKnowledges  that  market 
risk  is  already  considered  under  the 
UFIRS;  however,  adding  a  new 
component  provides  a  more  precise 
indication  of  an  institution's  ability  to 
monitor  and  manage  its  market  risk. 
Since  the  sensitivity  to  market  risk  is 
already  considered  when  assigning 
UFIRS  ratings,  the  addition  of  the  new 
component  should  not  result  in  a 
change  to  the  composite  ratings  being 
assigned. 

The  principal  benefit  of  this  new 
component  is  that  it  gives  a  clearer 
indication  of  supervisory  concerns 
related  to  market  risk  than  can  be  gained 
from  the  former  UFIRS.  For  example,  a 
financial  institution  with  weak  earnings 
and  poor  liquidity  also  might  have 
significant  and  poorly  managed 
exposures  to  interest  rate  risk.  Less  than 
satisfactory  component  ratings  for 
earnings  or  liquidity  accorded  an 
institution  under  the  former  UFIRS 
would  not  specifically  note  a  problem 
with  exposure  to,  or  the  management  of, 
market  risk.  Under  the  updated  UFIRS, 
however,  it  is  now  possible  to  determine 
whether  an  institution  has  less  than 
satisfactory  earnings,  a  deficiency  in  its 
level  or  management  of  liquidity,  and  a 
problem  with  its  exposure  to  market 
risks. 

Other  commenters  objected  to  the 
new  component  on  the  grounds  that  it 
will  place  too  much  weight  on  a  risk 
that  is  insignificant  to  most  institutions 
and  may  result  in  examiners  requiring 
elaborate  market  risk  management 
systems  where  relatively  basic 
management  practices  would  suffice. 

The  FFIEC  acknowledges  that,  for 
most  institutions,  market  risk  primarily 
reflects  exposures  to  changes  in  interest 
rates. 

Currently,  interest  rate  risk  is  not  a 
significant  problem  for  the  industry.  In 
light  of  the  level  of  risk  embodied  in 


this  component  for  mcjst  institutions, 
the  Federal  supervisory  agencies  do  not 
anticipate  examiners  overemphasizing 
this  component  when  assigning  a 
composite  rating. 

For  the  institutions  that  choose  to  take 
on  greater  market  risk  through  holdings 
of  complicated  investments  or  hedging 
instruments  or  as  part  of  significant 
trading  activities,  the  exposure  to,  and 
management  of,  market  risk  is  more 
significant  to  their  overall  risk  profile.   ° 
Thus,  it  is  possible  more  weight  will  be 
assigned  to  the  new  component  in 
determining  the  composite  rating  under 
UFIRS  for  institutions  engaging  in  these 
activities.  This  is  consistent  with  the 
Federal  supervisory  agencies'  views 
that,  when  assigning  a  composite  rating, 
examiners  should  determine  the  weight 
placed  on  each  component  based  upon 
the  particular  situation  of  the 
institution,  not  on  an  arithmetic  average 
of  the  components. 

Thus,  supervisory  expectations  for  the 
management  of  market  risk  remain 
unchanged;  the  quality  of  management 
systems  must  be  commensurate  with 
risk  exposure.  Accordingly,  the  new 
component  does  not  imply  a 
requirement  to  develop  enhanced 
management  systems  where  market  risk 
already  is  being  identified,  measured, 
monitored,  and  controlled  in  a  maimer 
appropriate  to  the  institution's  market 
risk  exposure. 

Several  commenters  also  raised 
concerns  about  a  perceived  emphasis  on 
the  absolute  level  of  market  risk  in  the 
rating  descriptions  for  the  sensitivity  to 
market  risk  component. 

The  FFIEC  agrees  that  the  evaluation 
of  market  risk  must  take  into  account 
the  capital  and  earnings  of  an  institution 
and  the  quality  of  its  risk  management 
practices.  Accordingly,  the  description 
of  the  new  component  and  its  rating 
definitions  have  been  revised  to  reflect 
this  view. 

Aisle  Management 

The  revised  rating  system  reflects  an 
increased  emphasis  on  risk  management 
processes.  The  Federal  supervisory    . 
agencies  currently  consider  the  quality 
of  risk  management  practices  when 
applying  the  UFIRS,  particularly  in  the 
management  component.  Changes  in  the 
financial  services  industry,  however, 
have  broadened  the  range  of  financial 
products  offered  by  institutions  and 
accelerated  the  pace  of  transactions. 
These  trends  reinforce  the  importance  of 
institutions  having  sound  risk 
management  systems.  Accordingly,  the 
revised  rating  system  contains  explicit 
language  in  each  of  the  components 
emphasizing  management's  ability  to 
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identify,  measure,  monitor,  and  control 
risks. 

Several  commenters  expressed 
concern  that  the  revised  rating  system 
would  add  to  an  institution's  regulatory 
burden;  require  additional  policies,  •    " 
processes,  and  highly  formalized 
management  information  systems;  or 

Erevent  institutions  from  attaining  the 
ighest  ratings  if  they  did  not  have 
formalized  risk  management  policies 
and  systems. 

The  FFIEC  recognizes  that 
management  practices,  particularly  as 
they  relate  to  risk  management,  vary 
considerably  among  financial 
institutions  depending  on  their  size  and 
sophistication,  the  nature  and 
complexity  of  their  business  activities, 
and  their  risk  profile.  Each  institution 
must  properly  manage  its  risks  and  have 
appropriate  policies,  processes,  or 
practices  in  place  that  management 
follows  and  uses.  Activities  undertaken 
in  a  less  complex  institution  engaging  in 
less  sophisticated  risk-taking  activities 
may  only  need  basic  management  and 
control  systems  compared  to  the 
detailed  and  formalized  systems  and 
controls  needed  for  the  broader  and 
more  complex  range  of  activities 
undertaken  at  a  larger  and  more 
complex  institution. 

The  FFIEC  added  appropriate 
language  clarifying  that  the  UFTRS  does 
not  add  to  the  regulatory  burden  of 
institutions,  but  promotes  and 
complements  efncient  examination 
processes.  The  FFIEC  also  added 
language  clarifying  that  detailed  or 
highly  formalized  management  systems 
and  controls  are  not  required  for  less 
complex  institutions  engaging  in  less 
sophisticated  risk  taking  activities  to 
receive  the  higher  composite  and 
component  ratings. 

Composite  Rating  Definitions 

The  July  Notice  retained  the  basic      » 
context  of  the  existing  composite  rating 
definitions.  The  composite  ratings  are 
based  on  a  careful  evaluation  of  an 
institution's  managerial,  operational, 
financial,  and  compliance  performance. 
The  revised  composite  rating  definitions 
contain  an  explicit  reference  to  the 
quality  of  overall  risk  management 
practices. 

A  number  of  commenters 
recommended  that  the  composite  rating 
definitions  contain  a  clearer  distinction 
between  rating  levels,  include  a  better 
perspective  on  examiner  flexibility  in 
considering  the  evaluation  factors,  and 
clarify  other  language  to  ensure 
consistent  and  uniform  application  by 
supervisory  agencies. 

The  FFIEC  agrees  and  has  made 
certain  changes  in  the  structure  and 


language  of  the  composite  rating 
definitions  to  address  the  concerns 
raised  about  examiner  flexibility  when 
assigning  ratings  based  on  an 
institution's  particular  circumstances. 
The  principal  change  includes  language 
to  note  explicitly  that  examiners 
consider  an  institution's  size, 
complexity,  and  risk  profile  when 
assessing  risk  management  practices. 
Other  changes  include  sentence 
structure  and  other  language  changes  in 
each  of  the  composite  rating  definitions 
for  better  parallelism  and  readability 
from  one  definition  to  another  and  to 
provide  clearer  distinction  between 
rating  levels. 

Peer  Data  Comparisons 

Some  commenters  noted  the  lack  of 
references  to  peer  comparisons  in 
component  descriptions  and  rating 
definitions  in  the  UFIRS. 

The  FFIEC  acknowledges  that  it  does 
not  include  peer  comparison  data  in  the 
updated  rating  system.  The  principal 
reason  is  to  avoid  over  reliance  on 
statistical  comparisons  to  justify  the 
component  rating  being  assigned. 
Examiners  are  encouraged  to  consider 
all  relevant  factore  when  assigning  a 
component  rating.  The  rating  system  is 
designed  to  reflect  an  assessment  of  the 
individual  institution.  Peer  data  are  a 
part  of  the  overall  assessment  process, 
however. 

Component  Rating  Disclosure 

Several  commenters  noted  that 
ccMnponent  ratings  should  be  disclosed 
to  an  institution's  board  of  directors  and 
senior  management. 

The  FFIEC  agrees  that  component 
ratings  should  be  disclosed  to  an 
institution's  board  of  directora  and 
senior  management  and  recommended 
that  the  FDIC.  FRB.  OCC.  and  OTS  begin 
disclosing  component  ratings  in  reports 
of  examination  no  later  than  January  1, 
1997.  The  FDIC  began  disclosing 
component  ratings  in  reports  of 
examination  in  process  after  September 
30. 1996.  The  other  Federal  supervisory 
agencies  expect  to  begin  such 
disclosures  on  or  before  January  1, 1997. 

The  FFIEC  inserted  into  the  Overview 
section  of  the  UFIRS  appropriate 
language  noting  that  both  composite  and 
component  ratings  are  disclosed  to  an 
institution's  board  of  directors  and 
senior  management. 

Specialty  Area  Examinations 

Some  commenters  recommended  that 
the  specialty  area  examinations,  i.e., 
Bank  Information  Systems,  Fiduciary, 
Consumer  Compliance,  CRA,  etc.,  be 
integrated  into  the  rating  system. 


The  FFIEC  acknowledges  that  results 
of  such  specialty  examinations  currently 
are  taken  into  consideration  when 
assigning  an  institution's  composite 
rating  or  component  ratings,  as 
appropriate.  Generally,  the  impact  of 
specialty  area  examination  findings  are 
reflected  in  the  composite  and 
Management  component  ratings. 
However,  other  factors,  such  as 
reimbursable  violations  under 
Regulation  Z  (12  CFR  Part  226).  if 
substantial,  could  impact  an 
institution's  capital  or  earnings 
performance. 

The  FFIEC  added  appropriate 
language  to  the  revised  UFIRS  noting 
that  Foreign  Branch  examination  and 
specialty  examination  findings 
(Compliance,  CRA,  Government 
Security  Dealers,  Information  Systems, 
Municipal  Security  Dealers,  Transfer 
Agent,  and  Fiduciary)  and  the  ratings 
assigned  to  those  areas  are  taken  into 
consideration,  as  appropriate,  when 
assigning  a  composite  rating  and 
component  ratings  under  UFIRS. 

Implementation  Date 

The  FFIEC  recommends  that  the 
Federal  supervisory  agencies  implement 
the  updated  UFIRS  no  later  than  January 
1,  1997.  This  date  provides  the  Federal 
supervisory  agencies  fiexibility  to 
implement  the  updated  UFIRS  in 
conjunction  with  procedures  for 
disclosing  both  composite  and 
component  ratings,  as  appropriate,  to 
institutions'  boards  of  directors  and 
senior  management.  This  date  also 
ensures  that  institutions  with 
examinations  commenced  in  1997  will 
be  assessed  under  the  updated  UFIRS. 

Text  of  the  Revised  Uniform  Financial 
Institutions  Rating  System 

Uniform  Financial  Institutions  ■  Rating 
System 

Introduction 

The  Uniform  Financial  Institutions 
Rating  System  (UFIRS)  was  adopted  by 
the  Federal  Financial  Institutions 
Examination  Council  (FFIEC)  on 
November  13, 1979.  Over  the  years,  the 
UFIRS  has  proven  to  be  an  effective 
internal  supervisory  tool  for  evaluating 


'  For  purposes  of  this  rating  system,  the  term 
'Tmancial  institution"  refers  to  those  insured 
depository  institutions  whose  primary  Federal 
supervisory  agency  is  represented  on  the  Federal 
Financial  Institutions  Examination  Council  (FFIEC). 
The  agencies  comprising  the  FFIEC  are  the  Board 
of  Governors  of  the  Federal  Reserve  System,  the 
Federal  Deposit  Insurance  Corporation,  the  National 
Credit  Union  Administration,  the  Office  of  the 
Comptroller  of  the  Currency,  and  the  Office  of 
Thrift  Supervision.  The  term  "fmancial  institution" 
includes  Federally  supervised  commercial  banks, 
savings  and  loan  associations,  mutual  savings 
banks,  and  credit  unions. 
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the  soundness  of  financial  institutions 
on  a  uniform  basis  and  for  identifying 
those  institutions  requiring  special 
attention  or  concern.  A  number  of 
changes,  however,  have  occurred  in  the 
banking  industry  and  in  the  Federal 
supervisory  agencies'  policies  and 
procedures  which  have  prompted  a 
review  and  revision  of  the  1979  rating 
system.  The  revisions  to  UFIRS  include 
the  addition  of  a  sixth  component 
addressing  sensitivity  to  market  risks, 
the  expUcit  reference  to  the  quality  of 
risk  management  processes  in  the 
management  component,  and  the 
identification  of  risk  elements  within 
the  composite  and  component  rating 
descriptions. 

The  revisions  to  UFIRS  are  not 
intended  to  add  to  the  regulatory  burden 
of  institutions  or  require  additional 
policies  or  processes.  The  revisions  are 
intended  to  promote  and  complement 
efficient  examination  processes.  The 
revisions  have  been  made  to  update  the 
rating  system,  while  retaining  the  basic 
framework  of  the  original  rating  system. 

The  UFIRS  takes  into  consideration 
certain  financial,  managerial,  and 
compliance  factors  that  are  common  to 
all  institutions.  Under  this  system,  the 
supervisory  agencies  endeavor  to  ensure 
that  all  financial  institutions  are 
evaluated  in  a  comprehensive  and 
uniform  manner,  and  that  supervisory 
attention  is  appropriately  focused  on  the 
financial  institutions  exhibiting 
financial  and  operational  weaknesses  or 
adverse  trends. 

The  UFIRS  also  serves  as  a  useful 
vehicle  for  identifying  problem  or 
deteriorating  financial  institutions,  as 
well  as  for  categorizing  institutions  with 
deficiencies  in  particular  component 
areas.  Further,  the  rating  system  assists 
Congress  in  following  safety  and 
soundness  trends  and  in  assessing  the 
aggregate  strength  and  soundness  of  the 
financial  industry.  As  sUt:h,  the  UFIRS 
assists  the  agencies  in  fulfilling  their 
collective  mission  of  maintaining 
stability  and  public  confidence  in  the 
nation's  financial  system. 

Overview 

Under  the  UFIRS,  each  financial 
institution  is  assigned  a  composite 
rating  based  on  an  evaluation  and  rating 
of  six  essential  components  of  an 
institution's  financial  condition  and 
operations.  These  component  factors 
address  the  adequacy  of  capital,  the 
quality  of  assets,  the  capability  of 
management,  the  quality  and  level  of 
earnings,  the  adequacy  of  liquidity,  and 
the  sensitivity  to  market  risk. 
Evaluations  of  the  components  take  into 
consideration  the  institution's  size  and 
sophistication,  the  nature  and 


complexity  of  its  activities,  and  its  risk 
profile. 

Composite  and  component  ratings  are 
assigned  based  on  a  1  to  5  numerical 
scale.  A  1  indicates  the  highest  rating, 
strongest  performance  and  risk 
management  practices,  and  least  degree 
of  supervisory  concern,  while  a  5 
indicates  the  lowest  rating,  weakest 
performance,  inadequate  risk 
management  practices  and,  therefore, 
the  highest  degree  of  supervisory 
concern. 

The  composite  rating  generally  bears 
a  close  relationship  to  the  component 
ratings  assigned.  However,  the 
composite  rating  is  not  derived  by 
computing  an  arithmetic  average  of  the 
component  ratings.  Each  component 
rating  is  based  on  a  qualitative  analysis 
of  the  factors  comprising  that 
component  and  its  interrelationship 
with  the  other  components.  When 
assigning  a  composite  rating,  some 
components  may  be  given  more  weight 
than  others  depending  on  the  situation 
at  the  institution.  In  general,  assignment 
of  a  composite  rating  may  incorporate 
any  factor  that  bears  significantly  on  the 
overall  condition  and  soundness  of  the 
financial  institution.  Assigned 
composite  and  component  ratings  are 
disclosed  to  the  institution's  board  of 
directors  and  senior  management. 

The  ability  of  management  to  respond 
to  changing  circumstances  and  to 
address  the  risks  that  may  arise  fixim 
changing  business  conditions,  or  the 
initiation  of  new  activities  or  products, 
vis  an  important  factor  in  evaluating  a 
financial  institution's  overall  risk  profile 
and  the  level  of  supervisory  attention 
warranted.  For  this  reason,  the 
management  component  is  given  special 
consideration  when  assigning  a 
composite  rating. 

The  ability  of  management  to  identify, 
measure,  monitor,  and  control  the  risks 
of  its  operations  is  also  taken  into 
account  when  assigning  each 
component  rating.  It  is  recognized, 
however,  that  appropriate  management 
practices  vary  considerably  among 
financial  institutions,  depending  on 
their  size,  complexity,  and  risk  profile. 
For  less  complex  institutions  engaged 
solely  in  traditional  banking  activities 
and  whose  directors  and  senior 
managers,  in  their  respective  roles,  are 
actively  involved  in  the  oversight  and 
management  of  day-to-day  operations, 
relatively  basic  management  systems 
and  controls  may  be  adequate.  At  more 
complex  institutions,  on  the  other  hand, 
detailed  and  formal  management 
systems  and  controls  are  needed  to 
address  their  broader  range  of  financial 
activities  and  to  provide  senior 
managers  and  directors,  in  their    ^ 


respective  roles,  with  the  information 
they  need  to  monitor  and  direct  day-to- 
day activities.  Ail  institutions  are 
expected  to  properly  manage  their  risks. 
For  less  complex  institutions  engaging 
in  less  sophisticated  risk  taking 
activities,  detailed  or  highly  formalized 
management  systems  ^nd  controls  are 
not  required  to  receive  strong  or 
satisfactory  component  or  composite 
ratings. 

Foreign  Branch  and  specialty 
examination  findings  and  the  ratings 
assigned  to  those  areas  are  taken  into  '' 
consideration,  as  appropriate,  when 
assigning  component  and  composite 
ratings  under  UFIRS.  The  specialty 
examination  areas  include:  Compliance, 
Community  Reinvestment,  Govemm«it 
Security  Dealers,  Information  Systems, 
Municipal  Security  Dealers,  Transfer 
Agent,  and  Trust. 

The  following  two  sections  contain 
the  composite  rating  definitions,  and  the 
descriptions  and  definitions  for  the  six 
component  ratings. 

Composite  Ratings 

Composite  ratings  are  based  on  a 
careful  evaluation  of  an  institution's 
managerial,  operational,  financial,  and 
compliance  performance.  The  six  key 
components  used  to  assess  an 
institution's  financial  condition  and 
operations  are:  capital  adequacy,  asset 
quality,  management  capability, 
earnings  quantity  and  quality,  the 
adequacy  of  liquidity,  and  sensitivity  to 
market  risk.  The  rating  scale  ranges  from 
1  to  5,  with  a  rating  of  1  indicating:  the 
strongest  performance  and  risk  t 

management  practices  relative  to  the 
institution's  size,  complexity,  and  risk 
profile:  and  the  level  of  least 
supervisory  concern.  A  5  rating 
indicates:  the  most  critically  deficient 
level  of  performance;  inadequate  risk 
management  practices  relative  to  the 
institution's  size,  complexity,  and  risk 
profile;  and  the  greatest  supervisory 
concern.  The  composite  ratings  are 
defined  as  follows: 

Ck)mposite  1 

Financial  institutions  in  this  group 
are  sound  in  every  respect  and  generally 
have  components  rated  1  or  2.  Any 
weaknesses  are  minor  and  can  be 
handled  in  a  routine  manner  by  the 
board  of  directors  and  management. 
These  financial  institutions  are  the  most 
capable  of  withstanding  the  vagaries  of 
business  conditions  and  are  resistant  to 
outside  influences  such  as  economic 
instability  in  their  trade  area.  These 
financial  institutions  are  in  substantial 
compliance  with  laws  and  regulations. 
As  a  result,  these  financial  institutions 
exhibit  the  strongest  performance  and 
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risk  management  practices  relative  to 
the  institution's  size,  complexity,  and 
/isk  profile,  and  give  no  cause  for 
supervisory  concern. 

Composite  2 

Financial  institutions  in  this  group 
are  fundamentally  sound.  For  a 
financial  institution  to  receive  this 
rating,  generally  no  component  rating 
should  be  more  severe  than  3.  Only 
moderate  weaknesses  are  present  and 
are  well  within  the  board  of  directors' 
and  management's  capabiUties  and 
willingness  to  correct.  These  financial 
institutions  are  stable  and  are  capable  of 
withstanding  business  fluctuations. 
These  financial  institutions  are  in 
substantial  compUance  with  laws  and 
regulations.  Overall  risk  management 
practices  are  satisfactory  relative  to  the 
institution's  size,  complexity,  and  risk 
profile.  There  are  no  material 
superviflory  concerns  and,  as  a  result, 
the  supervisory  response  is  informal 
■  and  limited. 

Composite  3 

Financial  institutions  in  this  group 
exhibit  some  degree  of  supervisory 
cqpcem  in  one  or  more  of  the 
component  areas.  These  financial 
institutions  exhibit  a  combination  of 
weaknesses  that  may  range  from 
moderate  to  severe;  however,  the 
magnitude  of  the  deficiencies  generally 
will  not  cause  a  component  to  be  rated 
more  severely  than  4.  N<{anagement  may 
lack  the  ability  or  willingness  to 
effectively  address  weaknesses  within 
appropriate  time  frames.  Financial 
institutions  in  this  group  generally  are 
less  capable  of  withstanding  business 
fluctuations  and  are  more  vulnerable  to 
outside  influences  than  those 
institutions  rated  a  composite  1  or  2. 
Additionally,  these  financial 
institutions  may  be  in  significant 
noncompliance  with  laws  and 
regulations.  Risk  management  practices 
may  be  less  than  satisfactory  relative  to 
the  institution's  size,  complexity,  and 
risk  profile.  These  financial  institutions 
require  more  than  normal  supervision, 
which  may  include  formal  or  informal 
enforcement  actions.  Failure  appears 
unlikely,  however,  given  the  overall 
strength  and  fin«icial  capacity  of  these 
institutions. 

Composite  4 

Financial  institutions  in  this  group 
generally  exhibit  unsafe  and  imsound 
practices  or  conditions.  There  are 
serious  financial  or  managerial 
deficiencies  that  result  in  unsatisfoctory 
performance.  The  problems  range  bom 
severe  to  critically  deficient.  The 
weaknesses  and  problems  are  not  being 


satisfactorily  addressed  or  resolved  by 
the  board  of  directors  and  management. 
Financial  institutions  in  this  group 
generally  are  not  capable  of 
withstanding  business  fluctuations. 
There  may  be  significant 
noncompliance  with  laws  and 
regulations.  Risk  management  practices 
are  generally  unacceptable  relative  to 
the  institution's  size,  complexity,  and 
risk  profile.  Close  supervisory  attention 
is  required,  which  means,  in  most  cases, 
formal  enforcement  action  is  necessary 
to  address  the  problems.  Institutions  in 
this  group  pose  a  risk  to  the  deposit 
insurance  hind.  Failure  is  a  distinct 
possibility  if  the  problems  and 
weaknesses  are  not  satisfactorily 
addressed  and  resolved. 

Composite  5 

Financial  institutions  in  this  group 
exhibit  extremely  unsafe  and  unsound 
practices  or  conditions;  exhibit  a 
critically  deficient  performance;  often 
contain  inadequate  risk  management 
practices  relative  to  the  institution's 
size,  complexity,  and  risk  profile;  and 
are  of  the  greatest  supervisory  concern. 
The  volume  and  severity  of  problems 
are  beyond  management's  ability  or 
willingness  to  control  or  correct. 
Immediate  outside  financial  or  other 
assistance  is  needed  in  order  for  the 
financial  institution  to  be  viable. 
Ongoing  supervisory  attention  is 
necessary.  Institutions  in  this  group 
pose  a  significant  risk  to  the  deposit 
insurance  fund  and  failure  is  highly 
probable.  j,- 

Component  Ratings 

Each  of  the  component  rating 
descriptions  is  divided  into  three 
sections:  an  introductory  paragraph;  a 
list  of  the  principal  evaluation  factors 
that  relate  to  that  component;  and  a 
brief  description  of  each  numerical 
rating  for  that  component  Some  of  the 
evaluation  factors  are  reiterated  under 
one  or  more  of  the  other  components  to 
reinforce  the  interrelationship  between 
components.  The  Usting  of  evaluation 
factors  for  each  component  rating  is  in 
no  particular  order  of  importance. 

Capital  Adequacy 

A  financial  institution  is  expected  to 
maintain  capital  commensurate  with  the 
nature  and  extent  of  risks  to  the 
institution  and  the  ability  of 
management  to  identify,  measure, 
monitor,  and  control  these  risks.  The 
effect  of  credit,  market,  and  other  risks 
on  the  institution's  financial  condition 
should  be  considered  when  evaluating 
the  adequacy  of  capital  The  types  and 
quantity  of  risk  inherent  in  an 
institution's  activities  will  determine 


the  extent  to  which  it  may  be  necessary 
to  maintain  capital  at  levels  above 
required  regulatory  minimums  to 
properly  reflect  the  potentially  adverse 
consequences  that  these  risks  may  have 
on  the  institution's  capital. 

The  capital  adequacy  of  an  institution 
is  rated  based  u|X)n.  but  not  limited  to, 
an  assessment  of  the  following 
evaluation  factors: 

•  The  level  and  quality  of  capital  and 
the  overall  financial  condition  of  the 
institution. 

•  The  ability  of  management  to 
address  emerging  needs  for  additional 
capital. 

•  The  nature,  trend,  and  volume  of 
problem  assets,  and  the  adequacy  of 
allowances  for  loan  and  lease  losses  and 
other  valuation  reserves. 

•  Balance  sheet  composition,, 
including  the  nature  and  amount  of 
intangible  assets,  market  risk, 
concentration  risk,  and  risks  associated 
with  nontraditional  activities. 

•  Risk  exposure  represented  by  off- 
balance  sheet  activities. 

•  The  quality  and  strength  of 
earnings,  and  the  reasonableness  of 
dividends. 

•  Prospects  and  plans  for  growth,  as 
well  as  past  experience  in  managing 
growth. 

•  Access  to  capital  markets  and  other 
sources  of  capital,  including  support 
provided  by  a  parent  holding  company. 

Ratings 

1  A  rating  of  1  indicates  a  strong 
capital  level  relative  to  the 
institution's  risk  profile. 

2  A  rating  of  2  indicates  a  satisfactory 
capital  level  relative  to  the  financial 
institution's  risk  profile. 

3  A  ratingjof  3  indicates  a  less  than 
satisfactory  level  of  capital  that  does 
not  fully  support  the  institution's  risk 
profile.  The  rating  indicates  a  need  for 
improvementt  even  if  the  institution's 
capital  level  exceeds  minimum 
regulatory  and  statutory  requirements. 

4  A  rating  of  4  indicates  a  deficient 
level  of  capital.  In  light  of  the 
institution's  risk  profile,  viability  of 
the  institution  may  be  threatened. 
Assistance  from  shareholders  or  other 
external  sources  of  financial  support 
may  be  required. 

5  A  rating  of  5  indicates  a  critically 
deficient  level  of  capital  such  that  the 
institution's  viability  is  threatened. 
Immediate  assistance  hom 
shareholders  or  other  external  sources 
of  financial  support  is  required. 

Asset  Quality 

The  asset  quality  rating  reflects  the 
quantity  of  existing  and  potential  credit 
risk  associated  with  the  loan  and 
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investment  portfolios,  other  real  estate 
owned,  and  other  assets,  as  well  as  off- 
balance  sheet  transactions.  The  ability 
of  management  to  identify,  measure, 
monitor,  and  control  credit  risk  is  also 
reflected  here.  The  evaluation  of  asset 
quality  should  consider  the  adequacy  of 
the  allowance  for  loan  and  lease  losses 
and  weigh  the  exposure  to  counterparty, 
issuer,  or  borrower  default  under  actual 
or  implied  contractual  agreernents.  All 
other  risks  that  may  affect  the  value  or 
marketability  of  an  institution's  assets, 
including,  but  not  limited  to,  operating, 
market,  reputation,  strategic,  or 
compliance  risks,  should  also  be 
considered. 

The  asset  quality  of  a  financial 
institution  is  rated  based  upon,  but  not 
limited  to,  an  assessment  of  the 
following  evaluation  factors: 

•  The  adequacy  of  underwriting 
standards,  soundness  of  credit 
administration  practices,  and 
appropriateness  of  risk  identification 
practices. 

•  The  level,  distribution,  severity, 
and  trend  of  problem,  classified, 
nonaccrual.  restructured,  delinquent, 
and  nonperforming  assets  for  both  on- 
and  off-balance  sheet  transactions. 

•  The  adequacy  of  the  allowance  for 
loan  and  lease  losses  and  other  asset 
valuation  reserves. 

•  The  credit  risk  arising  from  or 
reduced  by  ofT-balance  sheet 
transactions,  such  as  unfunded 
commitments,  credit  derivatives, 
commercial  and  standby  letters  of 
credit,  and  lines  of  credit. 

•  The  diversification  and  quality  of 
the  loan  and  investment  portfolios. 

•  The  extent  of  securities 
imderwriting  activities  and  exposure  to 
counterparties  in  trading  activities. 

•  The  existence  of  asset 
concentrations. 

•  The  adequacy  of  loan  and 
investment  poUcies,  procedures,  and 
practices. 

•  The  abiUty  of  management  to 
properly  administer  its  assets,  including 
the  timely  identification  and  collection 
of  problem  assets. 

•  The  adequacy  of  internal  controls 
and  management  information  systems. 

•  The  volimie  and  nature  of  credit 
documentation  exceptions. 

Ratings 

1    A  rating  of  1  indicates  strong  asset 
quality  and  credit  administration     ' 
practices.  Identified  weaknesses  are 
minor  in  nature  and  risk  exposure  is 
modest  in  relation  to  capital 
protection  and  management's 
abilities.  Asset  quality  in  such 
institutions  is  of  minimal  supervisory 
concern. 


2  A  rating  of  2  indicates  satisfactory 
asset  quality  and  credit 
administration  practices.  The  level 
and  severity  of  classifications  and 
other  weaknesses  warrant  a  limited 
level  of  supervisory  attention.  Risk 
exposure  is  commensurate  with 
capital  protection  and  management's 
abilities. 

3  A  rating  of  3  is  assigned  when  asset 
quality  or  credit  administration 

a  practices  are  less  than  satisfactory. 
Trends  may  be  stable  or  indicate 
deterioration  in  asset  quality  or  an 
increase  in  risk  exposure.  The  level 
and  severity  of  classified  assets,  other 
weaknesses,  and  risks  require  an 
elevated  level  of  supervisory  concern. 
There  is  generally  a  need  to  improve 
credit  administration  and  risk 
management  practices. 

4  A  rating  of  4  is  assigned  to  financial 
institutions  with  deficient  asset 
quality  or  credit  administration 
practices.  The  levels  of  risk  and 
problem  assets  are  significant, 
inadequately  controlled,  and  subject 
the  financial  institution  to  potential 
losses  that,  if  left  unchecked,  may 
threaten  its  viability. 

5  A  rating  of  5  represents  critically 
deficient  asset  quality  or  credit 
administration  practices  that  present 
an  imminent  threat  to  the  institution's 
viability. 

Management 

The  capability  of  the  board  of 
directors  and  management,  in  their 
respective  roles,  to  identify,  measure, 
monitor,  and  control  the  risks  of  an 
institution's  activities  and  to  ensure  a 
financial  institution's  safe,  sound,  and 
efficient  operation  in  compliance  with 
applicable  laws  and  regulations  is 
reflected  in  this  rating.  Generally, 
directors  need  not  be  actively  involved 
in  day-to-day  operations;  however,  they 
must  provide  clear  guidance  regarding 
acceptable  risk  exposure  levels  and 
ensure  that  appropriate  policies, 
procedures,  and  practices  have  been 
established.  Senior  management  is 
responsible  for  developing  and 
implementing  policies,  procedures,  and 
practices  that  translate  the  board's  goals, 
objectives,  and  risk  limits  into  prudent 
operating  standards. 

Depending  on  the  nature  and  scope  of 
an  institution's  activities,  management 
practices  may  need  to  address  some  or 
all  of  the  following  risks:  credit,  market, 
operating  or  transacticm,  reputation, 
strategic,  compliance,  legal,  liquidity, 
and  other  risks.  Sound  management 
practices  are  demonstrated  by:  active 
oversight  by  the  board  of  directore  and 
management;  competent  (>ersonnel; 
adequate  policies,  processes,  and 


controls  taking  into  consideration  the 
size  and  sophistication  of  the 
institution;  maintenance  of  an 
appropriat»audit  program  and  internal 
control  environment;  and  effective  risk 
monitoring  and  management 
information  systems.  This  rating  should 
reflect  the  board's  and  management's 
ability  as  it  applies  to  all  aspects  of 
banking  operations  as  well  as  other 
financial  service  activities  in  which  the 
institution  is  involved. 

The  capabiUty  and  performance  of 
management  and  the  board  of  directore 
is  rated  based  upon,  but  not  limited  to, 
an  assessment  of  the  following 
evaluation  factore: 

•  The  level  and  quality  of  oversight 
and  support  of  all  institution  activities 
by  the  board  of  directore  and 
management. 

•  The  ability  of  the  board  of  directore 
and  management,  in  their  respective 
roles,  to  plan  for,  and  respond  to,  risks 
that  may  arise  from  changing  business 
conditions  or  the  initiation  of  new 
activities  or  products. 

•  The  adequacy  of,  and  conformance 
with,  appropriate  internal  policies  and 
controls  addressing  the  operations  and 
risks  of  significant  activities. 

•  The  accuracy,  timeliness,  and 
effectiveness  of  management 
information  and  risk  monitoring 
systems  appropriate  for  the  institution's 
size,  complexity,  and  risk  profile. 

•  The  Mequacy  of  audits  and  internal 
controls  to:  promote  effective  operations 
and  reliable  financial  and  regulatory 
reporting;  safeguard  assets;  and  ensure 
compUance  with  laws,  regulations,  and 
internal  pohdes. 

•  Compliance  with  laws  and 
regulations. 

•  Responsiveness  to 
recommendations  from  auditore  and 
supervisory  authorities. 

•  Management  depth  and  succession. 

•  The  extent  that  the  board  of 
directors  and  management  is  affected 
by,  or  susceptible  to,  dominant 
influence  or  concentration  of  authority. 

•  Reasonableness  of  compensation 
policies  and  avoidance  of  self-dealing. 

•  Demonstrated  willingness  to  serve 
the  legitimate  banking  ne^ds  of  the 
community. 

•  The  overall  performance  of  the 
institution  and  its  risk  profile. 

Ratings 

1  A  rating  of  1  indicatesstrong 
perfbrmcmce  by  management  and  the 
board  of  directore  and  strong  risk 
management  practices  relative  to  the 
institution's  size,  complexity,  and  risk 
profile.  All  significant  risks  are 
consistently  and  effectively  identified, 
measured,  monitored,  and  controlled. 
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Management  and  the  board  have 
demonstrated  the  ability  to  promptly 
and  successfully  address  existing  aiul 
potential  problems  and  riafcf . 

2  A  rating  of  2  indicates  satisfactory 
management  and  board  performance 
and  risk  management  practices 
relative  to  the  institution's  size, 
complexity,  and  risk  profile  Minor 
weaknesses  may  exist,  but  are  not 
material  to  the  safety  and  soundness 
of  the  institution  and  are  being 
addressed.  In  general,  significant  risks 
and  problems  are  effectively 
identified,  measured,  monitored,  and 
controlled. 

3  A  rating  of  3  indicates  management 
and  board  performance  that  need 
improvement  or  risk  management 
practices  that  are  less  than  satisfactory 
given  the  nature  of  the  institution's 
activities.  The  capabilities  of 
management  or  the  board  of  directors 
may  be  insufficient  for  the  type.  size, 
or  condition  of  the  institution. 
Problems  and  significant  risks  may  be 
inadequately  identified,  measured, 
monitored,  or  controlled. 

4  A  rating  of  4  indicates  deficient 
management  and  board  performance 
or  risk  management  practices  that  are 
inadequate  considering  the  nature  of 
an  institution's  activities.  The  level  of 
problems  and  risk  exposure  is 
excessive.  Problems  and  significant 
risks  are  inadequately  identified. 
measured,  monitored,  or  controlled 
and  require  immediate  action  by  the 
board  and  management  to  preserve 
the  soundness  of  the  institution. 
Replacing  or  strengthening 
management  or  the  board  may  be 
necessary. 

5  A  rating  of  5  indicates. critically 
deficient  management  and  boaid 
performance  or  risk  management 
practices.  Management  and  the  board 
of  directors  have  not  demonstrated 
the  ability  to  correct  problems  and 
implement  appropriate  risk 
management  practices.  Problems  and 
significant  risks  are  inadequately 
identified,  measured,  monitored,  or 
controlled  and  now  threaten  the 
continued  viability  of  the  institution. 
Replacing  or  strengthening 
management  or  the  board  of  directors 
is  necessary. 

Earnings 

This  rating  reflects  not  only  the 
quantity  and  trend  of  earnings,  but  also 
factors  that  may  affect  the  sustainability 
or  quality  of  earnings.  The  quantity  as 
well  as  the  quality  of  earnings  can  be 
affected  by  excessive  or  inadequately 
managed  credit  risk  that  may  result  in 
loan  losses  and  require  additions  to  the 
allowance  for  loan  and  lease  losses,  or 


by  high  levels  of  market  risk  that  may 
unduly  expose  an  institution's  earnings 
to  volatility  in  interest  rates.  The  quality 
of  earnings  may  also  be  diminished  by 
undue  reliance  on  extraordinary  gains, 
nonrecurring  events,  or  favorable  tax 
effects.  Future  earnings  may  be 
adversely  affectedby  an  inability  to 
forecast  or  control  funding  and 
operating  expenses,  improperly 
executed  or  ill-advised  business  ■    "  ' 
strategies,  or  poorly  managed  or         .  • 
uncontrolled  exposure  to  other  risks. 

The  rating  of  an  institution's  earnings 
is  based  upon,  but  not  limited  to,  an 
assessment  of  the  following  evaluation 
factors: 

•  The  level  of  earnings,  including 
trends  and  stability. 

•  The  ability  to  provide  for  adequate 
capital  through  retained  earnings. 

•  The  quality  and  sources  of  earnings. 

•  The  level  of  expenses  in  relation  to 
operations. 

•  The  adequacy  of  the  budgeting 
systems,  forecasting  processes,  and 
management  information  systems  in 
general. 

•  The  adequacy  of  provisions  to 
maintain  the  allowance  for  loan  and 
lease  losses  and  other  valuation 
allowance  accounts. 

•  The  earnings  exposure  to  market 
risk  such  as  interest  rate,  foreign 
exchange,  and  price  risks. 

Ratings  —   '    - 

1  A  rating  of  1  indicates  earnings  that 
are  strong.  Earnings  are  more  than 
sufficient  to  support  operations  and 
maintain  adequate  capital  and 
allowance  levels  after  consideration  is 
given  to  asset  quality,  growth,  and 
other  factors  affecting  the  quality, 
quantity,  and  trend  of  earnings. 

2  A  rating  of  2  indicates  earnings  that 
are  satisfactory.  Earnings  are 
sufficient  to  support  operations  and 
maintain  adequate  capital  and 
allowance  levels  after  consideration  is 
given  to  asset  quality,  growth,  and 
other  factors  affecting  the  quality, 
quantity,  and  trend  of  earnings. 
Earnings  that  are  relatively  static,  or 
even  experiencing  a  slight  decline, 
may  receive  a  2  rating  provided  the 
institution's  level  of  earnings  is 
adequate  in  view  of  the  assessment 
factors  listed  above. 

3  A  rating  of  3  indicates  earnings  that 
need  to  be  improved.  Earnings  may 
not  fully  support  operations  and 
provide  for  the  accretion  of  capital 
and  allowance  levels  in  relation  to  the 
institution's  overall  condition, 
growth,  and  other  factors  afiiscting  the 
quality,  quantity,  and  trend  of 
earnings. 


4  A  rating  of  4  indicates  earnings  that 
are  deficient.  Earnings  are  insufficient 
to  support  operations  and  maintain 
appropriate  capital  and  allowance 
levels.  Institutions  so  rated  may  be 
characterized  by  erratic  fluctuations 
in  net  income  or  net  interest  margin, 
the  development  of  significant 

'  ° '  negative  trends,  nominal  or 

unsustainable  earnings,  intermittent 
losses,  or  a  substantive  drop  in 
earnings  from  the  previous  years. 

5  A  rating  of  5  indicates  earnings  that 
are  critically  deficient.  A  financial 
institution  with  earnings  rated  5  is 
experiencing  losses  that  represent  a 
distinct  threat  to  its  viability  through 
the  erosion  of  capital. 

Liquidity 

In  evaluating  the  adequacy  of  a 
financial  institution's  liquidity  position, 
consideration  should  be  given  to  the 
current  level  and  prospective  sources  of 
Hquidity  compared  to  funding  needs,  as 
well  as  to  the  adequacy  of  funds 
management  practices  relative  to  the 
institution's  size,  complexity,  and  risk 
profile.  In  general,  funds  management 
practices  should  ensure  that  an 
institution  is  able  to  maintain  a  level  of 
liquidity  sufficient  to  meet  its  financial 
obligations  in  a  timely  manner  and  to 
fulfill  the  legitimate  banking  needs  of  its 
community.  Practices  should  reflect  the 
ability  of  the  institution  to  manage 
unplanned  changes  in  funding  sources, 
as  well  as  react  to  changes  in  market 
conditions  that  affect  the  ability  to 
quickly  liquidate  assets  with  minimal 
loss.  In  addition,  funds  management 
practices  should  ensure  that  liquidity  is 
not  maintained  at  a  high  cost,  or 
through  undue  reliance  on  funding  ' 
sources  that  may  not  be  available  in 
times  of  financial  stress  or  adverse 
changes  in  market  conditions. 

Liquidity  is  rated  based  upon,  but  not 
limited  to,  an  assessment  of  the 
following  evaluation  factors: 

•  The  adequacy  of  liquidity  sources 
compared  to  present  and  future  needs 
and  the  ability  of  the  institution  to  meet 
liquidity  needs  without  adversely 
affecting  its  operations  or  condition. 

•  The  availability  of  assets  readily 
convertible  to  cash  without  undue  loss. 

•  Access  to  money  markets  and  other 
sources  of  funding. 

•  The  level  of  diversification  of 
funding  sources,  both  on-  and  off- 
balance  sheet. 

•  The  degree  of  reliance  on  short- 
term,  volatile  sources  of  funds, 
including  borrowings  and  brokered 
deposits,  to  fund  longer  term  assets. 

•  The  trend  and  stabiUty  of  deposits. 

•  The  ability  to  securitize  and  sell 
certain  pools  of  assets. 


Federal  Register  /  Vol.  61,  No.  245  /  Thursday.  D6cember  19.  1996  /  Notices  -  67029 


•  The  capability  of  management  to 
properly  identify,  measure,  monitor, 
and  control  the  institution's  hquidity 
position,  including  the  efl^ectiveness  of 
funds  management  strategies,  liquidity 
poUcies,  management  information 
systems,  and  contingency  funding 
plans. 

Ratings 

1  A  rating  of  1  indicates  strong  liquidity 
levels  and  well-developed  fmids 
management  practices.  The  institution 
has  reliable  access  to  sufficient 

.  sources  of  funds  on  Eavorable  terms  to 
meet  present  and  anticipated  liquidity 
needs. 

2  A  rating  of  2  indicates  satisfactory 
hquidity  levels  and  funds 
management  practices.  The  institution 
has  access  to  sufficient  sources  of 
funds  on  acceptable  terms  to  meet 
present  and  anticipated  liquidity 
needs.  Modest  weaknesses  may  be 
evident  in  funds  management 
practices. 

3  A  rating  of  3  indicates  liquidity  levels 
or  fiinds  management  practices  in 
need  of  improvement.  Institutions 
rated  3  may  lack  ready  access  to  funds 
on  reasonable  terms  or  may  evidence 
significant  weaknesses  in  funds 
management  practices. 

4  A  rating  of  4  indicates  deficient 
liquidity  levels  or  inadequate  funds 
management  practices.  Institutions 
rated  4  may  not  have  or  be  able  to 
obtain  a  sufficient  volume  of  funds  on 
reasonable  terms  to  meet  hquidity 
needs. 

5  A  rating  of  5  indicates  liquidity  levels 
or  funds  management  practices  so 
critically  deficient  that  the  continued 
viability  of  the  institution  is 
threatened.  Institutions  rated  5 
require  immediate  external  financial 
assistance  to  meet  maturing 
obligations  or  other  liquidity  needs. 

Sensitivity  to  Market  Risk 

The  sensitivity  to  market  risk      -     - 
component  reflects  the  degree  to  which 
changes  in  interest  rates,  foreign 
exchange  rates,  commodity  prices,  or 
equity  prices  can  adversely  affect  a 
financial  institution's  earnings  or 
economic  capital.  When  evaluating  this 
component,  consideration  should  be 
given  to:  management's  ability  to 
identify,  measure,  monitor,  and  control 
market  risk;  the  institution's  size;  the 
nature  and  complexity  of  its  activities; 
and  the  adequacy  of  its  capital  and 
earnings  in  relation  to  its  level  of  market 
risk  exposure. 

For  many  institutions,  the  primary 
source  of  market  risk  arises  from 
nontrading  positions  and  their 
sensitivity  to  changes  in  interest  rates. 


In  some  larger  institutions,  foreign 
operations  can  be  a  significant  source  of 
market  risk.  For  some  institutions, 
trading  activities  are  a  major  source  of 
market  risk. 

Market  risk  is  rated  based  upon,  but 
not  limited  to,  an  assessment  of  the 
following  evaluation  factors: 

•  The  sensitivity  of  the  financial 
institution's  earnings  or  the  economic 
value  of  its  capital  to  adverse  changes  in 
interest  rates,  foreign  exchanges  rates, 
commodity  prices,  or  equity  prices. 

•  The  ability  of  management  to 
identify,  measure,  monitor,  and  control  - 
exposure  to  market  risk  given  the 
institution's  size,  complexity,  and  risk 
profile. 

•  The  nature  and  complexity  of 
interest  rate  risk  exposiue  arising  from 
nontrading  positions. 

•  Where  appropriate,  the  nature  and 
complexity  of  market  risk  exposure 
arising  from  trading  and  foreign 
operations. 

Ratings 

1  A  rating  of  1  indicates  that  market 
risk  sensitivity  is  well  controlled  and 
that  there  is  minimal  potential  that 
the  earnings  performance  or  capital 
position  will  be  adversely  affected. 
Risk  management  practices  are  strong 
for  the  size,  sophistication,  and 
market  risk  accepted  by  the 
institution.  The  level  of  earnings  and 
capital  provide  substantial  support  for 
the  degree  of  market  risk  taken  by  the 
institution. 

2  A  rating  of  2  indicates  that  market 
risk  sensitivity  is  adeqiiately 
controlled  and  that  there  is  only 
moderate  potential  that  the  earnings 
performance  or  capital  position  will 
be  adversely  affected.  Risk 
management  practices  are  satisfactory 
for  the  size,  sophistication,  and 
market  risk  accepted  by  the 
institution.  The  level  of  earnings  and 
capital  provide  adequate  support  for 
the  degree  of  market  risk  taken  by  the 
institution. 

3  A  rating  of  3  indicates  that  control  of 
market  risk  sensitivity  needs 
improvement  or  that  there  is 
significant  potential  that  the  earnings 
performance  or  capital  position  will 
be  adversely  affected.  Risk 
management  practices  need  to  be 
improved  given  the  size, 
sophistication,  and  level  of  market 
risk  accepted  by  the  institution.  The 
level  of  earnings  and  capital  may  not 
adequately  support  the  degree  of 
market  risk  taken  by  the  institution. 

4  A  rating  of  4  indicates  that  control  of 
market  risk  sensitivity  is  unacceptable 
or  that  there  is  high  potential  that  the 
earnings  performance  or  capital 


position  will  be  adversely  affected. 
Risk'management  practices  are 
deficient  for  the  size,  sophistication, 
and  level  of  market  risk  accepted  by 
the  institution.  The  level  of  earnings 
and  capital  provide  inadequate 
support  for  the  degree  of  market  risk 
taken  by  the  institution. 

5    A  rating  of  5  indicates  that  control  of 
maricet  risk  sensitivity  is  unacceptable 
or  that  the  level  of  market  risk  taken 
by  the  institution  is  an  imminent 
threat  to  its  viability.  Risk 
management  practices  are  wholly 
inadequate  for  the  size, 
sophistication,  and  level  of  market 
risk  accepted  by  the  institution. 

End  of  Proposed  Text  of  Uniform 
Financial  Institutions  Rating  System 

Dated:  December  13, 1996. 
Keith  I  Todd, 

Assistant  Executive  Secretary,  Federal 
Financial  institutions  Examination  Council. 
IFR  Doc.  9&-32174  FUed  12-18-96;  8:45  am] 
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FEDERAL  MARITIME  COMMISSION 

Ocean  Freight  Forwarder  License 
Applicants 

Notice  is  hereby  given  that  the 
following  applicants  have  filed  with  the 
Federal  Maritime  Commission 
applications  for  licenses  as  ocean  height 
forwarflers  pursuant  to  section  19  of  the 
Shipping  Act  of  1984  (46  U.S.C.  app. 
1718  and  46  CFR  510). 

Persons  knowing  of  any  reason  why 
any  of  the  following  applicants  should 
not  receive  a  Ucense  are  requested  to 
contact  the  Office  of  Freight  Forwardere, 
Federal  Maritime  Commission, 
Washington,  D.C.  20573. 

Satt  International  Forwarding  Inc.,  147-35 
Farmers  Blvd..  Jamaica,  NY  11434, 
Officers:  Agnes  Tang,  President,  Flora 
Chen,  Vice  President 

Latin  American  Brokers,  Inc.,  9581 
Fontainebleau  Blvd.,  #606,  Miami.  FL 
33172,  Officer  Alex  Sklavounos.  President 

Diversified  Transport  Services,  Ltd.,  53 
Nelson  Blvd..  Brewster,  NY  10509, 
Officers:  Andrew  J.  Quinn,  Jr.,  President, 
Andrew  J.  Quinn.  Sr.,  Vice  President 

Pegasus  Transair.  Inc.,  1100  E.  Dallas  Road,  . 
Suite  310,  Grapevine,  TX  76051,  Officer 
Kenneth  Q  Bmm,  President 
Dated:  December  16, 1996. 

Joaepli  C  PoUdng, 

Secretary. 

IFR  Doc.  96-32268  Filed  12-18-96;  8:45  am] 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Disease  Control  and 
Prevention 

Clinical  Laboratory  Improvement 
Advisory  Committee  (CUAC):  Meeting 

In  accordance  with  section  10(a)(2)  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L.  92-463),  the  Centers  for  Disease 
Control  and  I*revention  (CDC) 
announces  the  following  committee 
meeting. 

Mime:  Clinical  Latwratory  Improvament 
Advisory  Committee. 

Times  and  dates:  8  a.m.-5  p.m..  January  8, 
1997. 

Mace:  cue  Auditorium  A,  Building  2. 
1600  Clifton  Road,  NE.  Atlanta,  Georgia 
30333. 

Statuy.  Open  to  the  public,  limited  only  by 
the  space  available. 

Purpose:  This  committee  is  charged  with 
providing  scientific  and  technical  advice  and 
guidance  to  the  Secretary  of  Health  and 
Human  Services,  the  Assistant  Secretary  for 
Health,  and  the  Director,  CDC  regarding  the 
need  for,  and  the  nature  of,  revisions  to  the 
standards  under  which  clinical  laboratories 
are  regulated;  the  impact  of  proposed 
revisions  to  the  standards;  and  the 
modification  of  the  standards  to 
accommodate  technological  advances. 

Matters  to  be  discussed:  Agenda  items 
include  an  orientation  for  new  members 
regarding  the  roles  and  responsibilities  Of  an 
advisory  committee  member;  an  update  on 
the  HCF A/ American  Society  for 
Cytotechnology  (ASCT)  contract  for 
laboratory  surveys;  an  update  on  cytology 
proficiency  testing  (PT);  and  a  review^of  CDC 
laboratory-related  research  activities. 

Agenda  items  are  subject  to  change  as 
priorities  dictate. 

Contact  person  for  additional  information: 
)ohn  C.  Ridderhof,  Dr.  PH.,  Division  of 
Laboratory  Systems,  Public  Health  Practice 
Program  Office,  CDC,  4770  Buford  Highway, 
NE,  M/S  G-25.  Atlanta,  Georgia  30341-3724, 
telephone  770/488-^674. 

Dated:  December  13, 1996.    . 
Carolyn  |.  Rnsaell, 

Director,  Management  Analysis  and  Services 
Office,  Centers  for  Disease  Control  and 
Pmvention  (CDC). 

(FR  Doc.  96-32183  Filed  12-18-96;  8:45  am) 
aajjNQ  CODE  4ta3-ia-p 


Administration  for  CttMdron  and 
Families 

[Proposed  Program  Priortties— ACF/ACYF/ 
RHYP  97-1] 

Runaway  and  Homeless  Youth 
Program:  Fiscal  Year  (FY)  1997 
Proposed  Program  Priorities 

AQBICY:  Family  and  Youth  Services 
Bureau  (FYSB).  Administration  on 
Children,  Youth,  and  Families  (ACYF). 


Administration  for  Children  and 
Families  (ACF),  HHS. 
action:  Notice  of  request  for  public 
comments  on  proposed  Fiscal  Year  1997 
Runaway  and  Homeless  Youth  (RHY) 
Program  Priorities  for  the  following 
programs  for  runaway  and  homeless 
youth:  Basic  Center,  Street  Outreach  for 
Runaway  and  Homeless  Youth  and  the 
Transitional  Living  Program  for 
Homeless  Youth. 

The  Runaway  and  Homeless  Youth 
Act  requires  the  Secretary  to  publish 
annually,  for  public  comment,  a 
proposed  plan  specifying  priorities  the 
Department  will  follow  in  awarding 
grants  and  contracts  under  the  Act.  The 
final  priorities  selected  will  take  into 
consideration  the  comments  and 
recommendations  received  from  the 
public  in  response  to  this  notice. 

The  public,  particularly  those 
knowledgeable  about  and  experienced 
in  providing  services  to  runaway  and 
homeless  youth,  are  urged  to  respond. 
The  actual  solicitations  for  grant 
applications  will  be  published  at  later 
dates  in  the  Federal  Register.  No 
proposals,  concept  papers  or  other  form 
of  application  should  be  submitted  at 
this  time. 

We  welcome  specific  comments  and 
suggestions  on  these  proposed  program 
priorities. 

DATES:  The  closing  date  for  submission 
of  public  comments  is  February  3,  1997. 
ADDRESSES:  Comments  should  be  sent 
to:  James  A.  Harrell.  Deputy 
Commissioner,  Administration  on 
Children,  Youth  and  Families, 
Attention:  Family  and  Youth  Services 
Bureau,  P.O.  Box  1182,  Washington. 
D.C.  20013. 

fOt\  FURTHER  INFORMATION  CONTACT: 
Anita  Wright,  Youth  Development 
Program  Specialist,  (202)  205-8030. 
SUMMARY:  The  Family  and  Youth 
Services  Bureau  of  the  Administration 
on  Children,  Youth  and  Families 
announces  that  public  comments  are 
being  requested  on  proposed  program 
priorities  for  Fiscal  Year  1997  for  the 
following  programs,  prior  to  being 
announced  in  its  final  form:  Runaway 
and  Homeless  Youth  Basic  Center  Grant 
Program  (BCP):  The  purpose  of  the 
Runaway  and  Homeless  Youth  Basic 
Center  Grant  Program  is  to  provide 
financial  assistance  to  establish  or 
strengthen  locally-controlled  centers 
that  address  the  immediate  needs  (e.g., 
outreach,  temporary  shelter,  counseling, 
and  aftercare  services)  of  runaway  and 
homeless  youth  and  their  families. 
Street  Outreach  for  Runaway  and 
Homeless  Youth:  The  purpose  of  the 
Street  Outreach  Program  is  to  provide 


street-based  outreach  and  education, 
including  treatment,  counseling,  and 
information  and  referral  services  for 
runaway,  homeless,  and  street  youth 
who  have  been  subjected  to  or  are  at  risk 
of  sexual  abuse.  Grants  will  be  awarded 
for  street-based  outreach  and  education 
and  referral  for  runaway,  homeless,  and 
street  youth  who  have  been  subjected  to 
or  are  at  risk  of  being  subjected  to  sexual 
abuse. 

Transitional  Living  Program  for 
Homeless  Youth  (TLP):  The  purpose  of 
the  Transitional  Living  Program  for 
Homeless  Youth  is  to  support  projects 
which  provide  long  term  shelter,  skill 
training  and  support  services  in  local 
communities  to  homeless  youth  to  assist 
them  in  making  a  smooth  transition  to 
self-sufficiency  and  to  prevent  long-term 
dependency  on  social  services. 

Financial  Assistance  from  the  Family 
and  Youth  Services  Bureau  for  RHY 
programs  is  contingent  upon  the 
availability  of  funds.  As  indicated  in 
previous  proposed  priorities,  the 
Department  proposes  to  award 
continuation  funding  to  the  National 
Communications  System  and  to  fund  a 
number  of  program  support  activities 
during  Fiscal  Year  1997. 

Central  to  all  FYSB  programs  and 
activities  is  a  priority  that  services  be 
delivered  with  a  comprehensive  youth 
development  approach.  Practicing  youth 
workers  are  well  aware  that  "single- 
problem"  youth  are  rare,  and  that 
interventions  from  many  different 
perspectives,  and  supports,  including 
funding,  from  many  different  sources, 
are  required  to  effectively  help 
adolescents. 

Interventions  from  a  developmental 
perspective  view  adolescence  and  youth 
as  the  passage  from  the  almost  total 
dependence  of  the  child  into  the 
independence  and  self-sufficiency  of  the 
adult. 

The  various  emotional,  intellectual 
and  physical  changes,  stages,  and 
growth  spurts  of  the  passage  may  be 
considered  as  the  youth's  natural, 
healthy  responses  to  the  challenges  and 
opportunities  provided  by  functional 
families,  peers,  neighborhoods,  schools 
and  churches. 

The  tasks  of  youth  services  providers 
are  seen,  thus,  not  as  correcting  the 
"pathologies"  of  troubled  youth,  but 
rather  as  providing  for  the  successive 
developmental  needs  of  maturing 
individuals:  The  psychological  need  to 
develop  a  clear  self-identity;  the 
sociological  need  to  resolve 
disagreements  through  talking  and 
negotiating;  the  economic  need  to 
prepare  for  and  enter  into  a  career;  and 
the  familial  needs  for  sharing,  for 
trusting,  for  giving  love  and  receiving 
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love,  for  commitment,  and  for  all  that 
establishing  a  family  entails.  This 
developmental  approach  is  fundamental 
to  all  of  FYSB  programs  and  activities. 

a.  Basic  Center  Program  Grants 

Approximately  65  percent  of  the  Basic 
Center  grants  awarded  will  be  non- 
competing  continuation  grants  and 
approximately  35  percent  will  be 
competitive  new  awards  in  Fiscal  Year 
1997. 

Eligible  applicants  for  new  awards  are 
current  grantees  with  project  periods 
ending  in  Fiscal  Year  1997  and 
otherwise  eligible  applicants  who  are 
not  current  grantees.  The  applications 
will  be  reviewed  by  State,  and  awards 
will  be  made  during  the  last  quarter  of 

Fiscal  Year  1997  (July September 

1997). 

Section  385(a)(2)  of  the  Act  requires 
that  ninety  percent  of  the  funds 
appropriated  for  Basic  Center  grants  will 
be  used  to  establish  and  strengthen 
runaway  and  homeless  youth  Basic 
Centers. 

b.  Transitional  Living  Program  Grants 

All  potential  Fiscal  Year  1997  TLP 
funds  will  be  awarded  in  the  form  of 
continuation  grants  and  as  new  grants  to 
applicants  who  competed  successfully 
during  fiscal  year  1996.  Consideration 
will  be  given  to  soliciting  applications 
for  competitive  review  in  Fiscal  Year 
1997.  However,  grant  awards  to 
successful  1997  applicants  will  be  made 
during  the  first  and  second  quarters  of 
Fiscal  Year  1998  using  Fiscal  Year  1998 
funds,  if  available. 

c.  Street  Outreach  for  Runaway  and 
Homeless  Youth 

The  Domestic  Violence/Violence 
Against  Women  Act  of  the  1994  Crime 
Bill  provides  for  education  and 
prevention  grants  to  reduce  the  sexual 
abuse  of  runaway,  homeless,  and  street 
youth.  Fiscal  Year  1997  funds  will  be 
used  to  award  new  grants  to  eligible 
applicants,  hi  addition,  non-competitive 
continuation  awards  will  again  be  made 
to  current  basic  center  grantees  who 
competed  successfully  for  a  Street 
Outreach  Program  grant  in  Fiscal  Year 
1996. 

d.  National  Communications  System 

In  Fiscal  Year  1994,  a  five-year  grant 
was  awarded  to  the  National  Rimaway 
Switchboard,  Inc.,  in  Chicago,  Illinois, 
to  operate  a  National  Communications 
System  to  assist  runaway  and  homeless 
youth  in  communicating  with  their 
families  and  with  service  providers. 
Non-competitive  continuation  funding 
will  be  awarded  to  the  grantee  in  Fiscal 
Year  1997. 


e.  Support  Services  for  Runaway  and 
Homeless  Youth  Programs 

(1)  Training  and  Technical  Assistance 

Part  D,  Section  342  of  the  Act 
authorizes  the  Department  to  make 
grants  to  statewide  and  regional 
nonprofit  organizations  to  provide 
training  and  technical  assistance 
(T&TA)  to  organizations  receiving 
service  grants  under  the  Act.  The 
purpose  of  this  T&TA  is  to  strengthen 
the  programs  and  to  enhance  the 
knowledge  and  skills  of  youth  service 
workers. 

The  Family  and  Youth  Services 
Bureau  has  ten  Cooperative  Agreements, 
one  in  each  of  the  ten  Federal  Regions, 
to  provide  T&TA  to  agencies  funded  by 
FYSB  to  provide  services  to  runaway 
and  homeless  youth.  Each  Cooperative 
Agreement  is  unique,  being  based  on  the 
characteristics  and  different  T&TA 
needs  in  the  respective  Region.  Each  has 
a  five-year  project  period  that  will  end 
in  Fiscal  Year  1999.  Non-competitive 
continuation  funding  will  be  awarded  to 
the  ten  T&TA  grantees  in  Fiscal  Year 
1997. 

(2)  National  Clearinghouse  on  Runaway 
and  Homeless  Youth 

The  Family  and  Youth  Services 
Bureau  supports  a  National 
Clearinghouse  on  Youth  and  Families 
(NCFY).  The  purpose  of  the 
clearinghouse  is  to  disseminate 
information  to  professionals  and 
agencies  involved  in  youth  development 
efforts  and/or  the  delivery  of  direct 
services  to  runaway,  homeless  and  at- 
risk  youth.  The  Clearinghouse  collects, 
maintains  and  disseminates  reports  and 
other  materials,  identifies  areas  in 
which  new  or  additional  information  is 
needed,  and  carries  out  other  activities 
designed  to  provide  the  field  with  the 
information  needed  to  improve  services 
to  runaway  and  homeless  youth. 

The  contract  with  the  National 
Clearinghouse  on  Families  and  Youth 
expires  this  fiscal  year.  A  Request  for 
Proposals  will  be  published  and  a  new 
five  year  contract  will  be  awarded  this 
fiscal  year  to  sustain  the  National 
Clearinghouse  for  Runaway  and 
Homeless  Youth. 

(3)  Runaway  and  Homeless  Yout/i 
Management  Information  System 
(RHYhaS) 

The  Family  and  Youth  Services 
Bureau  awarded  a  contract,  which 
expires  this  fiscal  year,  for  the 
development  and  implementationof  a 
Runaway  and  Homeless  Youth 
Management  Information  System 
(RHYMIS)  for  FYSB  programs.  The  data 
generated  by  the  system  are  used  to 


produce  reports  and  information 
regarding  FYSB's  programs,  including 
information  for  required  reports  to 
Congress.  The  RHYMIS  also  serves  as  a 
management  tool  for  FYSB  and  for  the 
individual  programs. 

In  Fiscal  Year  1997  a  procurement  for 
this  activity  will  be  pubUshed  and  a 
new  contract  awarded. 

(4)  Monitoring  Support  for  FYSB 
Proffxjms 

The  Family  and  Youth  Services 
Bureau  uses  a  standardized, 
comprehensive  monitoring  instrument 
and  site  visit  protocols,  including  a 
peer-review  component  for  monitoring 
runaway  and  homeless  youth  programs. 
The  Family  and  Youth  Services  Bureau 
has  a  contractual  agreement,  which 
expires  this  fiscal  year,  to  provide 
logistical  support  for  the  peer  review 
monitoring  process,  including 
nationwide  distribution  of  the 
monitoring  instrument.  The  findings 
from  the  monitoring  visits  have  been 
used  by  the  Regional  Offices  and  the 
T&TA  providers  as  a  basis  for  their 
activities.  In  Fiscal  Year  1997  a 
procurement  for  this  activity  will  be 
published  and  a  new  contract  awarded. 

f.  Research  and  Demonstration 
Initiatives 

Section  315  of  the  Act  authorizes  the 
Department  to  make  grants  to  States, 
localities,  and  private  entities  to  carry 
out  research,  demonstration,  and  service 
projects  designed  to  increase  knowledge 
concerning  and  to  improve  services  for 
runaway  and  homeless  youth.  These 
activities  serve  to  identify  emerging 
issues  and  to  develop  and  test  models 
which  address  such  issues. 

(1)  Services  for  Youth  With 
Developmental  Disabilities 

The  Family  and  Youth  Services 
Bureau  and  the  Administration  on 
Development  Disabilities  are 
collaborating  to  address  the  needs  of 
youth  with  developmental  disabilities. 
In  1995,  a  competitive  review  process 
resulted  in  jointly  funded  grant  awards 
to  three  projects  designed  to  improve 
local  coordination  of  services  to  youth 
with  developmental  disabilities.  Non- 
competitive continuation  funding  will 
be  awarded  to  these  grantees  in  Fiscal 
Year  1997. 

(2)  Analysis,  Synthesis,  and 
Interpretation  of  New  Information 
Concerning  Runaway  and  Homeless 
Youth  Programs 

Over  the  past  few  years,  considerable 
new  knowledge  and  information  has 
been  developed  concerning  the  runaway 
and  homeless  youth  programs 
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administered  by  FYSB.  and  the  youth 
and  tamilies  served.  The  main  sources 
of  this  new  infonnation  are  the 
Runaway  and  Homeless  Youth 
Management  Infonnation  System 
(RHYMIS),  the  results  of  RHY 
monitoring  visits,  and  a  number  of 
evaluation  studies  underway  or  recently 
completed.  The  RHYMIS,  monitoring 
reports,  and  the  evaluation  studies 
contain  descriptions  of  FYSB's  grantee 
agencies,  along  with  detailed  data  on 
the  youth  and  families  served. 

A  contract  was>  awarded  in  Fiscal  Year 
1995  to  analyze  and  synthesize  this 
valtuble  data  and  to  explore  program 
and  pohcy  implications.  Resxilts  from 
this  effort  will  be  available  in  Fiscal 
Year  1997. 

(3)  Youth  Development  Framework 

In  Fiscal  Year  1995  a  contract  was 
awarded  to  develop  a  youth 
development  framewcnic  from  a 
theoretical  perepective.  This  framewod^ 
will  be  designed  to  enhance  the  capacity 
of  policy  and  program  developers, 
program  managers,  and  youth  services 
professionals  to  develop  service  models 
and  approaches  that  will  redirect  youth 
in  hign  risk  situations  toward  positive 
pathways  of  development. 

It  is  oiir  expectation  that  this 
document  will  serve  as  a  basis  for 
securing  consensus  on  a  working 
definition  of  youth  development  and  for 
increasing  awareness  of  the  importance 
and  benefits  of  a  youth  development 
perspective  in  serving  youth.  The  report 
frt>m  this  contract  will  be  available  in 
Fiscal  Year  1997. 

(4)  Performance  Based  Outcomes  for 
Youth  Services 

Much  of  the  data  gathering  and 
assessment  tools  currently  used  by  the 
Family  and  Youth  Services  Bureau  are 
process  oriented.  Beginning  in  Fiscal 
Year  1997,  FYSB  will  explore  the 
feasibility  of  developing  youth 
development  performance  based 
indicators  and/or  outcome  measures  as 
an  alternative  method  to  evaluating  the 
effectiveness  of  youth  services.  Such  a 
method  would  add  an  important 
dimension  to  FYSB's  program 
monitoring  and  information  gathering 
efforts  and  would,  in  addition,  be  useful 
to  local  youth  service  grantees. 

g.  Collaboratiaa  with  State  Unita  ctf 
GoTeminent 

Establishing  and/or  maintaining 
effective  local  youth  service  delivery 
systems  is  increasingly  contingent  upon 
successful  collaborations  between 
federal  government  agencies,  state 
governments  and  local  commimity 
based  organizations. 


During  Fiscal  Year  1997  FYSB  will 
begin  a  process  in  which  FYSB  and 
States  engage  in  conversations  about 
youth  development,  identify  concerns 
and  issues  regarding  youth  services, 
provide  expert  informaticm  and 
assistance  to  each  other,  and  encoiuage 
and  foster  State  relationships  with 
commimity  based  organizations  that 
serve  youth.  This  process  might  evolve 
to  include  FYSB/ State  partnerships  and/ 
or  pilot  efforts  which  also  include  local 
youth  service  providen. 

h.  PrioritiM  fer  Adminiatrative  Qumges 

To  support  the  increased  emphasis  on 
youth  development,  a  number  of 
management  or  administrative  changes 
will  be  continued: 

•  The  Regional  Offices  have  and  will 
continue  to  play  a  significant  role  in  the 
assessment  of  grant  applications.  This 
role  includes  Regional  staff  involvement 
(1)  as  chairpersons  for  peer  review 
panels  held  in  Washington,  D.C.,  and  (2) 
in  conduct  of  administrative  reviews  of 
new  start  appUcations.  This  level  of 
regional  office  involvement  will 
continue  in  fiscal  year  1997. 

•  The  Administration  cm  Children 
and  Families  (ACF)  will  again  change 
the  deadline  for  receipt  of  a  Rimaway 
and  Homeless  Youth  grant  application 
from  the  postal  date  of  the  application 
to  the  actual  receipt  date  of  the 
application  by  ACF.  Applicants  should 
carefully  examine  information  on 
receipt  dates  in  Fiscal  Year  1997 
Federal  Register  announcements  to 
assure  that  they  meet  deadlines  in  the 
manner  prescribed. 

•  Efforts  will  be  continued  to  avoid 
the  problems  of  gaps  in  financial 
support  between  the  expiration  of  one 
grant  and  the  beginning  of  a  new  grant 
for  current  grantees  that  are  successful 
in  competition. 

We  welcome  specific  comments  and 
suggestions  on  these  proposed  program 
priorities. 

[CataJog  cf  Federal  Domestic  Assistance 
Number  93.623,  Runaway  and  Homeless 
Youth  Program;  Number  93.657,  Transitional 
Living  Program  for  Homeless  Youth;  and 
Number  93.557,  Street  Outreach  for  Runaway 
and  Homeless  Youth) 

Dated:  December  12, 1996. 

JaaMS  A.  Harrell, 

Deputy  Commissioner^dministration  on 
Children,  Youth  and  Families. 
(PR  Doc  96-32184  Filed  12-16-96;  8:45  am] 
MJJN  OOOt  4ia(-»V-^ 


Food  and  Drug  Adminlatration 

[DoclM(No.96N-0374] 

Agency  Infonnation  Collection 
Actlvltlea;  Propoaed  Collection: 
Conunant  Reqiieet;  Reinstatement 

AQENCY:  Food  and  Drug  Administration, 

HHS. 

ACTION:  Notice. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  aimouncing  an 
opportunity  for  public  comment  on  the 
proposed  collection  of  certain 
information  by  the  agency.  Under  the 
Paperwork  Reduction  Act  of  1995  (the 
PRA),  Federal  agencies  are  required  to 
publish  a  notice  in  the  Federal  Register 
concerning  each  proposed  collection  of 
information,  including  each  proposed 
.  extension  of  an  existing  collection  of 
information,  and  to  allow  60  days  for 
public  comment  in  response  to  the 
notice.  This  notice  solicits  comments  on 
requirements  relating  to  the  approval 
and  labeling  of  food  additives. 
DATES:  Submit  written  comments  on  the   ^ 
collection  of  infonnation  by  February 
18, 1997. 

ADDRESSES:  Submit  written  comments 
on  the  collection  of  information  to  the 
Dockets  Management  Branch  (HFA- 
305),  Food  and  Drug  Administration, 
12420  Parklawn  Dr..  rm.  1-23. 
Rockville.  MD  20857.  All  comments 
should  be  identified  with  the  docket 
number  found  in  brackets  in  the 
heading  of  this  document. 

FOR  FURTHER  INFORMATION  CONTACT:  Kim 
A.  Sanders,  Office  of  Information 
Resources  Management  (HFA-250). 
Food  and  Drug  Administration.  5600 
Fishera  Lane.  rm.  16B-19.  Rockville, 
MD  20857,  301-827-1473. 

SUPPLEMENTARY  INFORMATION:  Under  the 
PRA.  44  U.S.C  3501-3520.  Federal 
agencies  must  obtain  approval  from  the 
Office  of  Management  and  Budget 
(OMB)  for  each  collection  of 
information  they  conduct  or  sponsor. 
"Collection  of  information"  is  defined 
in  44  U.S.C.  3502(3)  and  5  CFR 
1320.3(c)  and  includes  agency  requests 
or  requirements  that  membere  of  die 
public  submit  reports,  keep  records,  or 
provide  information  to  a  third  party. 
Secticm  3506(c)(2)(A)  of  the  PRA  (44 
U.S.C.  3506(c)(2)(A))  requires  Federal 
agencies  to  provide  a  60-day  notice  in 
the  Federal  Register  concerning  each 
proposed  collection  of  information, 
including  each  proposed  extension  of  an 
existing  collection  of  information, 
before  submitting  the  collection  to  OMB 
for  approval.  To  comply  with  this 
requirement,  FDA  is  pi^liahing  notice 


Federal  Regitter  /  Vol.  61.  No.  245  /  Thursday.  December  19,  1996  /  Notices  67033 


of  the  proposed  collection  of       i  •  .'.'*. 
information  listed  below.  .     v 

With  respect  to  the  following 
collection  ef  information,  FDA  invites 
comments  on  the  following:  (1)  Whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  FDA's  functions,  including  whether 
the  information  will  have  practical 
utility:  (2)  the  accuracy  of  FDA's 
estimate  of  the  burden  of  the  proposed 
collection  of  information,  including  the 
validity  of  the  methodology  and 
assumptions  used;  (3)  ways  to  enhance 
the  quaUty.  utility,  and  clarity  of  the 
information  to  be  collected;  and  (4) 
ways  to  minimize  the  burden  of  the 
collection  of  information  on 
respondents,  including  through  the  use 
of  automated  collection  techniques, 
when  appropriate,  and  other  forms  of 
information  technology. 


Parts  171, 172, 173, 175-178,  and  180 
Food  Additives  and  Food  Additive 
Petitions  (21  CFR  Parts  171. 172, 173, 
175-178,  and  180)  (OMB  Control 
Number  0910-0016 — Reinstatnnent) 

Section  409(a)  of  the  Federal  Food,  - 
Drug,  and  Cosmetic  Act  (the  act)  (21 
U.S.C.  348(a))  provides  that  any 
particular  use  or  intended  use  of  a  food 
additive  shall  be  deemed  to  be  unsafe, 
unless  the  additive  and  its  use  or 
intended  use  are  in  conformity  with  a 
regulation  issued  under  Section  409  of 
the  act  that  describes  the  condition(s) 
under  which  the  additive  may  be  safely 
used,  or  unless  the  additive  and  its  use 
or  intended  use  conform  to  the  terms  of 
an  exemption  for  investigational  use. 
Food  additive  petitions  are  submitted  by 
individuals  or  companies  to  obtain 
approval  of  a  new  food  additive  or  to 
amend  the  conditions  of  use  permitted 
under  an  existing  food  additive 
regulation.  Section  171.1  (21  CFR  171.1) 
specifies  the  information  that  a 
petitioner  must  submit  in  order  to 
establish  that  the  proposed  use  of  a  food 
additive  is  safe  and  to  secure  the 
pubUcation  of  a  food  additive  regulation 


describing  the  conditions  under  whioh 
the  additive  may  be  safely  used.  Parts 
172, 173, 175-178,  and  180  contain 
labeling  requirements  for  certain  food 
additives  to  ensure  their  safe  use. 

FDA  scientific  personnel  review  food 
additive  petitions  to  ensure  the  safety  of 
the  intended  use  of  the  food  additive  in 
or  on  food,  or  of  a  food  additive  that 
may  be  present  in  food  as  a  result  of  its 
use  in  articles  that  contact  food.  FDA 
requires  food  additive  petitions  to 
contain  the  information  specified  in 
§  171.1  in  Order  to  determine  whether  a 
petitioned  use  for  a  food  additive  is  safe, 
as  required  by  the  act.  This  regulation 
(§  171.1)  implements  section  40g(b)(2) 
of  the  act. 

Respondents  are  businesses  engaged 
in  the  manufocture  or  sale  of  food,  food 
ingredients,  or  substances  used  in 
materials  that  come  into  contact  with 
food. 

FDA  estimates  the  burden  of 
complying  with  the  information 
collection  provisions  of  the  agency's 
food  additive  petition  regulations  as 
follows: 


Table  1.— Estimated  Annual  Reporting  Burden 

21  CFR 

No.  of 
Respondents 

Annual 

Frequency  per 

Response 

Total  Annual 
Responses 

Hours  per 
Response 

Total  Hours 

171.1 

Part  172 

Part  173 

Part  175-178                    - 

Part  180 

Total 

44 
44 
44 
44 
44 
44 

44 
44 
44 
44 
44 

2,876 
0 
0 
0 
0 

126,560 
0 
0 
0 
0 

126,560 

There  are  no  capital  costs  or  operating  and  maintenence  costs  associated  witti  tttis  collection. 


This  estimate  is  based  on  the  average 
number  of  new  food  additive  petitions 
received  in  fiscal  year  1995  and  the  total 
hours  expended  by  petitioners  to 
prepare  the  petitions.  The  burden  varies 
with  the  complexity  of  the  petition 
sutmiitted,  because  food  additive 
petitions  involve  the  analysis  of 
scientific  data  and  information,  as  well 
as  the  work  of  assembling  the  petition 
itself.  Because  labeling  requirements 
under  parts  172, 173, 175-178,  and  180 
for  particular  food  additives  involve 
information  required  as  part  of  the  food 
additive  petition  safety  review  process 
under  §  171.1,  the  estimate  for  the 
number  of  respondents  is  the  same  and 
the  burden  hours  for  labeling  are 
included  in  the  estimate  for  §  171.1. 


Dated:  December  11, 1996. 
William  K.  Hubbard, 

Associate  Commissioner  for  Policy 

Coordination. 

[PR  Doc.  96-32125  Filed  12-18-96;  8:45  am) 
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[Docket  Na  96N-044q 

Agency  Infonnation  Collection 
Activities:  Proposed  Collection; 
Comment  Request 

agency:  Food  and  Drug  Administration, 

HHS. 

action:  Notice. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  announcing  an 
opportunity  for  public  comment  on  the 
proposed  collection  of  certain 
information  by  the  agency.  Under  the 
Paperwork  Reduction  Act  of  1995, 
Federal  agencies  are  required  to  publish 


notice  in  the  Federal  Register 
concerning  each  proposed  collection  of 
information  and  to  allow  60  days  for 
public  comment  in  response  to  the 
notice.  This  notice  solicits  comments  on 
a  proposed  survey  of  FDA  Safety  Alert 
and  Public  Health  Advisory  recipients. 

DATES:  Submit  written  conunents  on  the 
collection  of  infonnation  by  Februaiy 
18, 1997. 

ADDRESSES:  Submit  written  comments 
on  the  collection  of  information  to  the 
Dockets  Management  Branch  (HFA- 
305).  Food  and  Drug  Administration, 
12420  P#rklawn  Dr.,  rm.  1-23, 
Rockville,  MD  20857.  All  comments 
should  be  identified  with  the  docket 
number  found  in  brackets  in  the 
heading  of  this  document. 

FOR  FURT1CR  INFORMATION  CONTACT: 
Margaret  R.  Wolff,  Office  of  Information 
Resources  Management  (HFA-250), 
Food  and  Drug  Administration,  5600 


67034 
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Fishers  Lane,  rm.  16B-19,  Rockville, 
MD  20857.  301-827-1223. 
SUPn-BiENTAKr  information:  Under  the 
Paperwork  Reduction  Act  of  1995  (the 
PRA)  (44  U.S.C.  3501-3520),  Federal 
agencies  must  obtain  approval  firom  the 
Office  of  Management  and  Budget 
(OMB)  for  each  collection  of 
information  they  conduct  or  spoRsor. 
"Collection  of  information"  is  defined 
in  44  U.S.C.  3502(3)  and  5  CFR 
1320.3(c)  and  includes  agency  requests 
or  requirements  that  members  of  the 
public  submit  reports,  keep  records,  or 
provide  information  to  a  third  party. 
Section  3506(c)(2)(A)  of  the  PRA  (44 
U.S.C.  3506(c)(2)(A))  requires  Federal 
agencies  to  provide  a  60-day  notice  in 
the  Federal  Register  concerning  each 
proposed  collection  of  information 
before  submitting  the  collection  to  OMB 
for  approval.  To  comply  with  this 
requirement,  FDA  is  publishing  notice 
of  the  proposed  collection  of 
information  listed  below. 

With  respect  to  the  following 
collection  of  information,  FDA  invites 
comments  on:  (1)  Whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  FDA's 
functions,  including  whether  the 
information  will  have  practical  utility; 
(2)  the  accuracy  of  FDA's  estimate  of  the 
burden  of  the  proposed  collection  of 
information,  including  the  validity  of 


the  inethodology  and  assumptions  used; 
(3)  ways  to  enhance  the  quality,  utility, 
and  clarity  of  the  information  to  be 
collected;  and  (4)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  through  the 
use  of  automated  collection  techniques, 
when  appropriate,  and  other  forms  of 
information  technology. 

Survey  of  FDA  Safiety  Alert/Public 
Health  Advisory 

Section  705(b)  (21  U.S.C.  375(b))  of 
the  Federal  Food,  Drug,  and  Cosmetic 
Act  (the  act)  authorizes  FDA  to 
disseminate  information  concerning 
imminent  danger  to  public  health  by 
any  regulated  product.  The  Center  for 
Devices  and  Radiological  Health  (CDRH) 
communicates  these  risks  to  user 
communities  through  two  publications: 
(1)  The  FDA  Safety  Alert  and  (2)  the 
Public  Health  Advisory.  Safety  alerts 
and  advisories  are  sent  to  organizations 
such  as  hospitals,  nursing  homes, 
hospices,  home  health  care  agencies, 
manufecturers,  retail  pharmacies,  and 
other  health  care  providers.  Subjects  of 
recent  alerts  include  spontaneous 
combustion  risks  in  large  quantities  of 
patient  examination  gloves,  hazards 
associated  with  the  use  of  electric 
heating  pads,  and  retinal  photic  injuries 
from  operating  microscopes  during 
cataract  surgery. 


Section  1701(a)(4)  (42  U.S.C. 
300u(a)(4))  of  the  Public  Health  Service 
Act  authorizes  FDA  to  conduct  research 
relating  to  health  information.  FDA 
seeks  to  evaluate  the  clarity,  timeliness, , 
and  impact  of  safety  alerts  and  public 
health  advisori^  by  surveying  a  sample 
of  recipients.  Subjects  will  receive  a 
questionnaire  to  be  completed  and 
returned  to  FDA.  The  information  to  be 
collected  will  address  how  clearly  the 
problem  discussed  in  the  alert  or 
advisory  is  identified,  how  easily  the 
problem  is  understood,  how  clearly 
actions  for  reducing  risk  are  explained, 
the  timeliness  of  the  information,  and 
whether  the  reader  has  taken  any  action 
to  eliminate  or  reduce  risk  as  a  result  of 
information  in  the  alert.  Subjects  will 
also  be  asked  whether  they  wish  to 
receive  future  alerts  electronically,  as 
well  as  how  the  safety  alert  program 
might  be  improved! 

The  information  collected  will  be 
used  to  shape  FDA's  editorial  policy  for 
the  safety  alerts  and  public  health 
advisories.  Understanding  how  target 
audiences  view  these  publications  will 
aid  in  deciding  what  changes  should  be 
considered  in  their  content,  format,  and 
method  of  dissemination. 

FDA  estimates  the  burden  of  this 
collection  of  information  as  follows: 


Estimated  Annual  Reporting  Burden 

No.  of  Respondents 

Annual 

Frequency  per 

Response 

Total  Annual 
Responses 

Hours  per 
Response 

Total  Hours 

308 

3 

924 

.17 

157 

There  are  no  capital  costs  or  operating  and  maintenance  costs  associated  with  this  collection  of  information. 


Based  on  the  history  of  the  safety  alert 
and  public  health  advisory  program,  it 
is  estimated  that  an  average  of  three 
collections  will  be  conducted  a  year. 
The  total  burden  of  response  time  was 
estimated  at  10  minutes  per  survey.  This 
was  derived  by  CDRH  staff  completing 
the  survey,  in  addition  to  discussions 
with  contacts  in  trade  associations. 

Dated:  December  11,1996. 
Willuua  K.  Hobbard. 

Associate  Commissioner  for  Policy 

Coordination. 

[FR  Doc.  96-32189  Filed  12-18-96;  8:45  am] 
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[FDA-22S-06-4OOO] 

Memorandum  of  Understanding 
Between  the  Food  and  Drug 
Administration  and  tite  United  States 
Customs  Service  „.      ._ 

agency:  Food  and  Drug  Administration, 
HHS.  ^ 

action:  Notice. 

summary:  The  Food  and  Drug 
Administrati(Hi  (FDA)  is  providing 
notice  of  a  memorandum  of 
understanding  (MOU)  between  the  FDA 
and  the  United  States  Customs  Service. 
The  purpose  of  this  MOU  is  to  establish 
a  partnership  between  both  agencies,  to 
participate  in  an  international  trade    . 
Compliance  Measurement  (CM) 
Program. 

DATES:  The  agreement  became  effective 
October  23, 1995. 


FOR  FURTHER  INFORMATION  CONTACT: 
Thomas  D.  Gardine.  Division  of  Import 
Operations  and  Policy.  Office  of 
Regulatory  Affairs  (HFC-170),  Food  and 
Drug  Administration,  5600  Fishers 
Lane,  Rockville.  MD  20857,  301-443- 
6553. 

SUPPLEMENTARY  INFORMATK3N:  In 
accordance  with  21  CFR  20.108(c). 
which  states  that  all  written  agreements 
and  MOU's  between  FDA  and  other 
shall  be  published  in  the  Federal 
Register,  the  agency  is  publishing  notice 
of  an  MOU. 


Federal  Register  /  Vol.  61.  No.  245  /  Thursday.  December  19,  1996  /  Notices 67035 


Dated:  December  11 ,  1996.  /. 

WilUunK.HuliiMrd, 

Associate  Commissioner  for  Policy 
Coordination. 

Memorandimi  of  Underatanding  Between  the 
United  States  Customs  Service  and  the 
United  States  Food  and  Drug  Administration 

The  pmrties  of  this  Memorandum  of 
onderstanding  (MOU)  are  the  United  States 
Food  and  Drug  Administration,  hereinafter 
called  Customs. 

The  purpose  of  this  MOU  is  to  establish  a 
partnership  between  both  agencies  to 
participate  in  an  international  trade 
Compliance  Measurement  (CM)  Program. 

The  Customs  CM  Program  assesses  the 
potential  risk  that  importations  do  not 
comply  with  the  law  based  on  a  statistically 
valid  random  methodology.  Customs  has  the 
authority  to  examine  and  detain  all  imported 
merchandise  for  the  purpose  of  ensuring  that 
such  merchandise  complies  with  all  U.S. 
laws  governing  admissibility:  or,  Customs 
may  conditionally  release  the  merchandise 
under  bond  pending  a  final  admissibility 
determination.  This  authority  applies  to 
merchandise  for  which  a  particular 
determination  relating  to  admissibility  is' 
vested  in  other  government  agencies.  To 
streamline  initiatives  in  the  area  of  public 
health  and  safety.  Customs  intends  to  work 
more  closely  with  other  Government  agencies 
regarding  commodities  which  pose  a  risk  to 
the  United  States  from  a  public  health  and 
safety  standpoint.  By  working  jointly  with 
FDA  to  determine  the  compliance  rates  of 
specific  commodities  entering  the  United 
States,  each  agency  intends  to  gain  a  better 
understanding  of  the  public  health  and  satiety 
threat  t^ese  commodities  pose  to  the  public. 
Coordinating  activities  as  part  of  the  CM 
Program  is  intended  to  enhance  each 
agency's  overall  mission  performance. 

Specifically,  this  MOU  provides  the 
framework  for  the  cooperative  efforts  of 
Customs  and  FDA  under  the  Compliance 
Measurement  Program  to  ensure  maximum 
compliance  with  the  laws  enforced  by  both 
agencies  and  the  regulations  promulgated 
thereunder,  and  that  appropriate  procedures 
pertaining  to  importation  are  followed.  This 
MOU  is  intended  to  establish  improved 
communications  between  the  signatories. 
Further,  the  goals  of  the  MOU  include 
increasing  efficiency,  reducing  individual 
agency  costs  through  the  pooling  of 
resources,  and  expediting  clearance  of    < 
compliant  imported  products  into  the  United 
States.  Having  both  agencies  working 
together  on  the  Customs  CM  Program  assists 
in  the  implementation  of  the  aforementioned 
goals. 

This  MOU  serves  to  solidify  our  positions 
regarding  cooi>eration  among  government 
agencies  as  described  in  Vice  President  Al 
Gore's  Reports  of  the  National  Performance 
Review,  From  Red  Tape  to  Results:  Creating 
a  Government  That  Works  Better  &  Costs  Less 
(1993)  and  the  Government  Performance  and 
Results  Act  of  1993. 103  Pub.  L.  No.  62, 107 
Stat  285. 

Both  Customs  and  the  FDA  recognize  that 
this  MOU  in  no  %ray  compromises  the  efforts 
of  both  agencies  in  protecting  the  public 
health  and  safety  of  the  United  States  from 


merchandise  that  falls  outside  the  parameters 
of  the  Customs  CM  ProgranL 

/.  Customs  Agrees  To: 

1.  Incorporate  into  Customs  FY  96  CM 
Program  for  the  second  quarter  of  the  fiscal 
year  (FY),  the  Harmonized  Tariff  Schedule 
(HTS)  numbers  FDA  and  Customs  jointly 
agree  to  include  in  the  program.  These  HTS 
numbers  may  be  modified  in  the  second 
quarter  of  FT  96  and  beyond. 

2.  Notify  FDA  of  all  compliance 
measurement  examination  results  of  these 
selected  products. 

3.  In  accordance  with  FDA's  written 
instructions,  examine  the  products  FDA  and 
Customs  jointly  agree  to  be  included  in  the 
CM  Program. 

4.  Assign  a  representative  to  facilitate 
communication  and  interaction  between 
Customs  and  FDA. 

n.  FDA  Agrees  To: 

1.  Provide  Customs  with  written 
instructions  to  use  to  examine  the  products 
FDA  and  Customs  jointly  agree  to  be 
included  in  the  CM  Program. 

2.  Provide  Customs  with  a  list  of  HTS 
numbers  and  advise  Customs  of  any  changes 
to  the  list. 

3.  Provide  training  and/or  material 
necessary  to  accomplish  examination 
procedures,  e.g.,  equipment,  tools,  forms, 
etc.,  as  outlined  in  the  examination 
instructions  written  by  FDA. 

4.  Assign  a  representative  to  facilitate 
communication  and  interaction  between 
Customs  and  FDA. 

m.  It  is  Mutually  Understood  And  Agreed 
That: 

1.  This  MOU  is  to  develop  a  partnership 
between  the  two  agencies  with  respect  to 
Customs  CM  Program  solely.  This  MOU  does 
not  supersede,  or  relate  in  any  way,  to  any 
other  MOU's  signed  by  the  two  agencies. 
This  MOU  is  to  define  in  general  terms  the 
basis  on  which  the  parties  concerned  will 
coopterate  and,  as  such,  does  not  constitute  a 
financial  obligation  to  serve  as  a  basis  for 
expenditures.  No  transfer  of  Federal  funds 
will  be  involved  under  this  MOU. 

2.  This  MOU  is  a  FY  96-97  planning 
document.  Implementation  of  the  CM 
Pro-am  initiatives  commence  October  1. 
1995. 

3.  The  above  provisions  will  be  exercised 
to  the  extent  authorized  by  law,  Customs  and 
FDA  directives,  statutes,  and  regulations,  and 
will  be  consistent  with  the  respective 
agency's  missions.  To  that  extent,  it  is 
understood  that  a  Customs  compliance 
meastuement  determines  only  whether  there 
is  reason  to  believe  merchandise  is 
noncompliant.  Furthermore,  Customs  release 
of  merchandise  following  a  compliance 
measurement  examination  does  not 
constitute  a  determination  by  Customs  that 
the  merchandise  does  or  does  not  comply 
with  FDA  law.  Any  final  determination  of 
admissibility  under  FDA  law  remains  vested 
in  the  FDA. 

4.  If,  for  any  reason,  the  HTS  numbers, 
examination  instructions,  or  necessary 
training/materials,  are  not  acceptable  to 
either  Customs  or  FDA,  modifications  will  be 


made  to  ensure  mutual  agreement  by  both, 
agencies. 

5.  This  MOU  is  an  internal  Government 
agreement  and  is  not  intended  to  confer  any 
right  or  benefit  on  any  private  persocr  or 
party. 

6.  Information  gathered  as  a  result  of  the 
CM  Program  may  be  highly  sensitive, 
proprietary  information.  Any  information 
obtained  by  one  agency  from  the  other  will 
be  used  only  for  the  purpose  of  enforcing 
applicable  laws  and  regulations:  the 
information  will  not  be  released  to  third 
parties  except  as  provided  by  statute  or 
regulation.  In  accordance  with  44  U.S.C. 
3510,  any  information  obtained  by  one 
agency  fhim  the  other  will  continue  to  be 
subject  to  all  the  provisions  of  law  of  the 
originating  agency. 

7.  Access  to  the  information  described  in 
this  MOU  is  based  on  the  compliance  of  both 
FDA  and  Customs  with  the  Privacy  Act  of 
1974  (5  U.S.C.  552a). 

8.  This  MOU  shall  become  effective  upon 
the  date  of  final  signature  by  both  agencies 
and  remain  in  effect  for  5  years  or  until 
cancelled  by  either  party  upon  a  30-day 
notice  in  writing. 

This  MOU  may  be  amended  or  continued 
by  mutual  consent  of  the  parties  hereto  in 
writing. 

By:  Geoi:ge  J.  Weise. 

Title:  Commissioner,  United  States  Customs 
Service. 

Date:  October  23, 1995. 

By:  Mary  K.  Pendei^gast, 

Title:  Depufy  Commissioner/Senior  Advisor 
to  the  Commissioner,  United  States  Food  and 
Drug  Administration,  for  the  Commissioner 
of  Food  and  Drugs. 
[FR  Doc.  96-32274  Filed  12-18-96;  8:45  ami 
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Memorandum  of  Cooperation  Between 
ttie  Food  and  Dnig  Administration  and 
the  EcoTKMny,  Development,  and 
Reconatniction  Ministry  of  Cttile 

agency:  Food  and  Drug  Administration, 

HHS. 

ACnOM:  Notice. 

8UMMAil¥:  The  Food  and  Dnig 
Administration  (FDA)  is  providing 
notice  of  a  memorandum  of  cooperation 
(MOC)  between  FDA  and  the  Economy, 
[Development,  and  Reconstruction 
Minist^  of  Chile.  The  purpose  of  the 
MOC  is  to  facilitate  the  trade  of  safe  and 
wholesome  fish  and  fishery  products. 
DATES:  The  agreement  became  effective 
May  13, 1996. 

FOR  RJRTHER  INFORMATION  CONTACT: 
Anthony  P.  Brunetti.  Office  of  Seafood 
(HFS-400),  Food  and  Drug 
Administration,  1110  Vermont  Ave. 
NW.,  Washington,  DC  20005.  202-418- 
3150. 
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supptaien-ARY  mFORMATiON:  In 
accordance  Mdth  21  CFR  20.108(c), 
which  states  that  all  written  agreements 
and  memoranda  of  cooperation  between 
FDA  and  others  shall  be  published  in 
the  Federal  Register,  the  agency  is 
publishing  notice  of  this  memorandum 
of  cooperation. 

Dated:  December  11. 1996. 
WilUui  K.  HufaiMrd. 

Associate  Commissioner  for  Policy 
Coordination 

Memorandum  of  Cot^ieration  Betweaa  Am 
Food  and  Drug  Adm^uitration  (FDA) 
Departneoft  of  Healtli  and  Human  Senrices 
of  liw  United  States  of  America  and  Swido 
Nadond  de  Peaca  (SERNAP)  the  Eoaoomy, 
Devetopaeent  and  Reuiuehuction  Ministry  of 
Oiile  Coaceraing  an  ExdiangB  of 
LdbwMrtion  and  Tedmical  Cooperation 
With  Kegard  to  Food  Control  Pradioee  to 
Protect  Poblic  Heabfa  and  to  Facilitate  Trade 
in  Fiah  and  Fishery  PradiKti 

In  keeping  with  a  mutual  desire  of  the 
Govenunents  of  the  United  States  and  Chile 
to  £Kilitate  the  trade  of  safe  and  wholesome 
fish  and  fishery  products,  and 

Desiring  to  strengthen  the  bonds  of 
cooperation  between  the  two  govermnents, 
and 

Recognizing  that  both  countries  msh  to 
ensure  the  public  health  and  the 
wholesomeness  of  foodstufiis  consumed  by 
their  citizens,  and 

Noting  that  increasing  global  trade  of 
fbodstu^  and  the  related  global  trade 
agreements  provide  an  incentive  for 
countries  to  harmonize  food  safety  control 
measures  and  sanitary  practices  to  facilitate 
trade  without  compromising  food  safety, 
sanitation  and  wholesomeness,  and 

Recognizing  that  the  existing 
Memorandum  of  Understanding  between  tlie 
United  States  and  Chile  regarding  the  safety 
and  wholesomeness  of  shellfish  remains  in 
place,  and  that  shellfish  are  sep>arate  and 
apart  form  the  fish  and  fishery  products 
considered  in  this  Memorandum  of 
Cooperation, 

FDA  of  the  Department  of  Health  and 
Human  Services  of  the  United  States  and 
SERNAP,  of  the  Economy,  Development  and 
Reconstruction  Ministry  of  Chile,  have 
reached  the  following  general  understanding 
to  guide  their  cooperation: 

/.  Objectives 

The  objectives  of  this  Memorandum  of 
Cooperation  are  to: 

A.  Exchange  information  atmut  food  laws, 
reguiations,  standards,  food  inspection 
and  the  enforcement  practices  that 
comprise  the  fish  and  fishery  products 
control  procedures  and  practices  of  each 
country. 

B.  Determine  whether  there  exist 
appropriate  food  safety  laws,  regulations, 
guidelines,  and  an  inspection  infra- 
structure for  exported  fish  and  fishery 
products  that  will,  at  a  minimum, 
provide  assurances  (hat  these  products 
meet  the  same  level  ui  protection  as  for 
the  domestic  fishery  products  of  the 


trading  partner,  or  meet  other  stipulated 
standards.  Particular  areas  of  interest 
include:  Laboratories  and  analjftical 
methodologies  and  standards,  use  of 
Hazard  Analysis  Critical  Control  Point 
(HACCP)  controls,  extent  and  provisions 
for  HACCP  training,  permitted  food  and 
color  additives,  permitted  drugs  and 
allowable  drug  residues  in  aquaculturad 
fishery  products. 
C  Determine  whether  each  country  is 
prepared  to  adhere  to  the  principle  of 
"transparency"  (the  continuing  open 
exchange  of  regulatory  and  compliance 
information  or  changes  therein)  as 
described  in  the  World  Trade 
Organization  agreement  on  Sanitary  and 
Phytoeanitary  Measures. 

D.  Provide  confidence  in  the  ability  of 
government  agencies  or  government 
sanctioned  agencies  to  effectively 
oversee  the  compliance  of  the  fish  and 
fishery  products  industry  with 
acceptable  sanitary  and  food  safety 
practices,  and  thereby  provide  a 
foundation  for  future  agreements  on 
measures  to  focilitate  the  unencumbered 
trade  of  these  products  between  the 
United  States  and  Chile. 

E.  Discuss  the  development  of  a  fiamework 
for  the  resolution  of  issues  of  mutual 
concern  related  to  differences  in 
regulations  or  practices  that  may  have  an 
effect  on  the  level  of  protection  afforded 
consumers  with  regard  to  the  safety, 
sanitary  processing  methods, 
identification  of  species,  and  the 
wholesomeness  of  exported  fish  and 
fishery  products.  _  . 

//.  Implementation 
Both  sides  will  seek  to: 

A.  Establish  a  procedure  for  the  exchange 
of  information  and  docimients  as 
permitted  by  law,  as  may  be  deemed 
necessary  by  either  participant,  that 
establish,  support,  or  explain  fish  and 
fishery  products  safety,  sanitation,  and 
enforcement  procedures  used  by  either 
country,  and  the  level  of  public  health 
protection  afforded  by  them.  All 
information  and  documents  exchanged 
under  this  Memorandum  may  not  be 
fiirther  disclosed  by  the  receiving 
participant  without  the  written  consent 
of  the  other  participant. 

B.  Discuss,  explain,  and  promote  an 
understanding  of  how  these  legal  and 
regulatory  provisions  work  in  practice, 
identify  the  government  departments  or 
authorities  that  are  responsible  for 
ensuring  their  effectiveness 
(identification  of  the  competent 
authorities),  and  explain  their 
operations,  wi^h  particular  regard  for 
their  role  in  the  import  and  export  of 
fishery  products  and  the  oversight  of 
HACCP  control  measures. 

C  Facilitate  visits  by  representatives  of  the 
competent  authorities  of  each  country,  at 
their  own  expense,  to  an  agreed-upon 
number  of  facilities  in  the  other  country 
that  process  fish  and  fishery  products  for 
export,  to  evaluate  inspection  methods 
and  other  regulatory  practices  in  these 
fecilities. 


D.  Establish  procedures  to  discuss 
emerging  issues  and  promote  . 
cooperation  in  carrying  out  these 
ob|ectives.  The  discussions  should 
alternate  between  countries  and  be  held 
on  mutually  agreeable  dates  and  at 
mutually  agreeable  places.  The  host 
country  should  designate  a  Chairperson 
for  the  discussions  who  should  develop 
an  agenda  and  circulate  appropriate 
information  and  materials  to  participants 
prior  to  the  talks.  Agenda  topics  and 
briefing  papers  should  be  identified  as 
items  for  active  discussion  or 
informaUon  requests.  In  addition,  the 
Chairperson  will  obtain  agreement  on 
the  minutes  of  the  talks. 

m.  Records 

A.  The  working  language  and  the  draft 
minutes  of  discussions  will  be  in 
Spanish  and  English.  The  Chairperson 
should  obtain  interpreters  for  the  talks, 
as  may  be  necessary. 

B.  Bach  participant  to  this  Memorandum 
should  name  a  contact  person  to 
implement  the  decisions  reached  during 
the  discussions. 

Cooperation  under  this  Memorandum  will 
begin  on  the  last  date  of  signature  of  the 
participants.  After  five  years  the  participants 
plan  to  evaluate  the  Memorandum  and  may 
mutually  consent  in  writing  to  additional  five 
year  periods.  It  may  he  amended  by  mutual 
written  consent  of  both  participants  and  may 
be  terminated  by  either  participant  upon 
thirty  days  written  notice  to  the  other 
participant 

For  the  Servicio  Nacional  de  Pesca  of  the 
Economy,  Development  and  Reconstruction 
Ministry  of  Chile: 
By:  )uan  Rusque  Alcaino 
Title:  Director  Nacional  de  Pesca 
Date:  May  13, 1996 
Place:  Washington,  DC 

For  the  Food  and  Drug  Administration, 
Department  of  Health  and  Human  Services  of 
the  United  States  of  America: 
By:  William  B.  Schullz 
Title:  Deputy  Commissioner  for  Policy 
Date:  May  13. 1996 
Place:  Washington,  DC 

(FR  Doc.  96-32187  Filed  12-18-96;  8:45  am) 

BHJJNQ  COOE  41S0-ei-f 


MefDorandum  of  Understanding 
Revised  Annex  Between  ttte  Food  and 
Drug  Administration  and  the  Russian 
Federation 

agency:  Food  and  Ehug  Administration, 

HHS. 

action:  Notice. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  providing 
notice  of  a  Revised  Annex  to  a 
Memorandum  of  Understanding 
Between  the  FDA  and  the  Russian 
Federation.  The  purpose  of  the  Revised 
Annex  is  to  reaffirm  their  cooperation 
under  the  principles  of  cooperation 
established  in  the  MOU  initially 
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effective  February  15, 1994,  and  to 
clarify  and  expand  the  procedures  for 
registration  under  this  MOU.  The 
purpose  of  the  initial  MOU  is  to 
exchange  information  on  drugs  and 
biological  products  and  to  facilitate  the 
development  of  the  Russian  health  care 
sector  by  establishing  in  Russia  a 
streamlined  registration  procedure  for 
U.S.  drugs  and  biological  products. 
DATES:  The  agreement  became  effective 
January  30, 1996. 

FOR  FURTHER  INFORMATION  CONTACT: 
Philip  M.  Budashewitz,  Office  of  Health 
Affairs  (HFY-50),  Food  and  Drug 
Administration,  5600  Fishers  Lane, 
Rockville,  MD  20857,  301-827-4480. 
SUPPLEMENTARY  INFORMATION:  In 
accordance  with  21  CFR  20.108(c), 
which  state  that  all  written  agreements 
and  memoranda  of  understanding 
between  FDA  and  others  shall  be 
published  in  the  Federal  Register,  the 
agency  is  publishing  notice  of  this 
memorandum  of  understanding. 

Dated:  December  11. 1996.  -  ^ 

WilliuiiK.Hubbwtl.  ''-     "_ 

Associate  Commissioner  for  Policy 
Coordination. 


Slateneiit  on  the  Iterind  Ammmx  to  the 
Memorandum  of  Undentanding  Between  the 
Food  and  Drug  Adminiatratiaa  Department 
of  Health  and  Human  Semicaa  and  the 
Nfinistry  of  Health  and  Medical  induatrjr  of 
the  Russian  Federation  and  the  Stale 
Committee  for  Sanitary  and  Epidemiological 
Surveillance  of  the  Russian  Federation 
Concerning  Cooperation  and  Information 
Exchange  on  Drugs  and  Biological  Products 
Fardlitating  Importation 

In  order  to  reaffirm  their  cooperation  under 
the  principles  of  cooperation  established  in 
the  Memorandum  of  Understanding  (MOU) 
between  the  parties  initially  effective  on 
February  15, 1994,  and  to  clarify  and  expand 
the  procedures  for  registration  under  this 
MOU,  the  following  revisions  are  agreed  to 
and  become  effective  upon  signature  by 
representatives  of  the  parties. 

The  following  revised  Annex  I  is 
incorporated  into  the  Memorandum  of 
Understanding  and  replaces  the  original 
Annex  I.  This  revised  Annex  I  is  the 
authoritative  description  of  the  procedures 
and  requirements  for  the  registration  in  the 
Russian  Federation  of  products  and 
substances  manufactured  in  the  United  States 
under  the  jurisdiction  of  the  U.S.  Food  and 
Drug  Administration. 

The  additional  Annex  II  constitutes 
guidelines  from  the  Phannacopeial 
Committee  of  the  Ministry  of  Health  and 
Medical  Industries  relating  the  types  of 
information  expected  to  be  submitted  by 
firms  in  the  Methods  of  Analysis  and 
Specifications  section  of  the  Application 
described  in  Addendum  2  of  Annex  I. 

These  Annexes  will  be  made  available  to 
firms  covered  by  this  Memorandum  for  their 
guidance  ftxim  the  Ministry  of  Health  and 
Medical  Industries  of  the  Russian  Federation, 


the  U.S.  Food  and  Drug  Administration,  and 
the  U.S.  and  Foreign  Commercial  Service, 
Moscow. 

Points  of  Contact  for  Annexes  I  and  D 

In  order  to  facilitate  the  registration  of 
pharmaceuticals  and  substances,  the 
following  additional  contacts  under  the 
Memorandum  of  Understanding  are  adopted 
and  appended  to  those  specified  in  the 
original  documents  effective  in  February, 
1994. 
For  the  Food  and  Drug  Administration 

Director 

Division  of  Drug  Labeling  and 

Nonprescription  Drug  Compliance 
Center  for  Drug  Evaluation  and  Research 

(HFD-310) 
(Currently  Bradford  W.  Williams) 
Food  and  Drug  Administration 
7520  Standish  Place 
Rockville,  MD  20855 
U.S.A. 

Telephone:  301-594-0063 
Fax: 301-594-0165 
For  the  Ministry  of  Health  and  Medical 
Industry 
Chief  of  Inspection 
State  Control  Inspection  of 

Pharmaceuticals  and  Medical 

Technology 
(Currently  Ramil  U.  Khabriev) 
Ministry  of  Health  and  Medical  Industry  of 

the  Russian  Federation 
Rakhmanovsky  per.  3 
101431  Moscow 
Russian  Federation 
Telephone:  7095-927-2875 
Fax:  7095-925-0128 
Done  at  Washington.  D.C  on  the  30th  of 
January,  1996 

For  the  Department  of  Health  and  Human 
Services  of  the  United  Stales  of  America: 

Donna  E.  Shalala 

For  the  Food  and  Drug  Administration  of  the 
United  States  of  America: 

Mary  Pendeigast 

For  the  Ministry  of  Health  and  Medical 
Industry  of  the  Russian  Federation: 
Alexander  Tsaregorodtsev 

For  the  Stale  Committee  tor  Sanitary  and 
Epidemiological  Surveillance  of  the  Russian 
Federation: 
Gennady  Onischenko 
Revised  Annex  I 

Instructions  and  Requirements  for 
Registration  in  the  Russian  Federation  of 
Pharmaceuticals  and  Substances  Produced 
in  the  United  States  under  the  Jurisdiction  of 
the  U.S.  Food  and  Drug  Administration 

The  following  instructions  establish  the 
system  and  organization  for  registration  in 
the  Russian  Federation  of  pharmaceuticals 
and  substances  (active  substances)  produced 
in  the  United  States  of  America  under  the 
jurisdiction  of  the  U.S.  Food  and  Drug 
Administration  (hereinafter  referred  to  as  the 
"FDA")  in  accordance  with  the 
Memorandum  of  Understanding  between  the 
parties. 


Registration 

These  instructions  are  mandatory  for 
manufacturers  and/or  their  authorized 
representatives  seeking  registration  or  re- 
registration  of  pharmaceuticals  and 
substances  produced  in  the  U.S.  under  the 
jurisdiction  of  the  FDA. 

All  pharmaceuticals  and  substances 
registered  in  the  Russian  Federation  must  be 
registered  in  the  name  of  their  manufacturer 
and/or  in  the  name  of  their  authorized 
representative.  In  addition,  the 
pharmaceutical  or  substance  must  be 
registered  and  listed  with  the  FDA  by  the 
manufacturer. 

The  registration  will  be  conducted  in 
accordance  with  the  form  specified  in 
addenda  1  and  2. 

1.  General  Regulations 

According  to  the  existing  laws  of  the 
Russian  Federation,  all  pharmaceuticals 
(substances)  may  only  be  purchased  for 
medical  purposes  after  they  have  been 
registered  in  accordance  with  the 
established  system  of  the  Ministry  of 
Health  and  Medical  Industries  of  the 
Russian  Federation. 

2.  Procedure  for  the  Evaluation  of 
Applications  for  Registration  of 
Pharmaceuticals  and  Substances  Produced 
in  the  U.S.  under  the  Jurisdiction  of  the  U.S. 
Food  and  Drug  Administration. 

2.1  A  manufecturer  (applicant),  hereinafter 
referred  to  as  "Company",  that  wishes  to 
register  a  pharmaceutical  (substance)  in 
the  Russian  Federation  must  submit  one 
(1)  copy  of  a  package  in  English  and 
tluee  (3)  copies  of  the  same  package  in 
the  Russian  language  consisting  of  the 
following:  a  letter  of  intent  (see 
Addendum  1),  an  application  (see 
Addendum  2),  and  the  appropriate 
documentation  (specified  in  Addendum 
1)  for  the  pharmaceutical  (or  substance) 
to  the  Chief  of  Inspection,  State  Control 
Inspection  of  Medicaments  and  Medical 
Technology,  hereinafter  referred  to  as 
"Inspection  on  State  Control." 

2.2  Inspection  on  State  Control  will  than 
forward  the  documents  to: 

-  the  Bureau  of  Registration  of 

Pharmaceuticals,  Medical  Technology, 
and  Medical  Substances,  hereinafter 
referred  to  as  "Bureau  of  Registration" 
one  copy  of  the  complete  application  in 
Russian  and  the  English  copy  (hie); 

-  the  State  Pharmacological  Committee, 

hereinafter  referred  to  as 
"Pharmacological  Committee":  one 
complete  copy  of  the  application  in 
Russian  and  one  sample  of  the 
pharmaceutical; 

-  the  State  Pharmacopeial  Committee,    • 

hereinaft(9r  referred  to  as  the 
"Pharmacopeial  Committee":  one 
complete  copy  of  the  application  in 
Russian  and  one  sample  of  the 
pharmaceutical. 

2.3  The  Pharmacological  Committee  will 
make  a  preliminary  evaluation  of  the 
application  and  will  meet  within  thirty 
(30)  days  of  its  receipt  of  the  documents. 

2.4  The  Pharmacological  Committee  or  its 
Presidium  will  meet  on  the  application 
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and  the  minutes  of  the  meeting  of  the 
PharmacologicaJ  Cbmmittee  or  its 
Presidium  will  be  signed  by  the 
Qiairman  of  the  Committee  and  the 
Academic  Secretary;  the  decision  will  be 
confirmed  by  the  Head  of  the  Inspection 
on  State  ControL  Copies  of  the  minutes 
%ifiU  be  signed  by  the  Chairman  of  the 
Pharmacological  Committee  or  the 
Academic  Secretary  and  forwarded  to 
the  Inspection  on  State  Control,  the 
Company  and  the  Pharmacopoeial 
Committee  within  f)ve  (5)  days  of  the 
confirmation  of  the  minutes.  The 
Pharmacological  Committee  and  the 
Inspection  for  State  Control  will 
complete  the  step  described  in  2.3  and 
2.4  within  thirty  Hve  (35)  days  from  the 
submission  of  the  application  to  the 
Inspection  on  State  Control  by  the 
Company. 

2.5  The  Pharmacopoeial  Committee  will 
complete  its  evaluation  of  the 
application  for  the  pharmaceutical  (or 
substance)  within  thirty  (30)  days  of  its 
receipt  of  the  docimients. 

2.6  Recommendations  for  registration  will 
be  made  by  the  Presidium  of  the 
Pharmacopoeial  Committee  and  a 
Declaration  of  the  decision  will  be 
issued. 

2.7  This  Declaration  will  be  signed  by  the 
Chairman  of  the  Pharmacopoeial 
Committee  and  the  Academic  Secretary; 
the  decision  will  be  confirmed  by  the 
Head  of  the  Ins(>ection  on  State  Control 
within  five  (5)  days  after  the  meeting  of 
the  Pharmacopoeial  Committee.  The 
Pharmacopoeial  Committee  and  the 
Inspection  for  State  Control  will 
complete  the  step  described  in  2.6  and 
2.7  within  thirty  five  (35)  days  frojn  the 
submission  of  the  application  to  the 
Inspection  on  State  Control  by  the 
Company. 

2.8  The  Inspection  on  State  Control  cannot 
guarantee  timeless  in  regard  to  the 
evaluation  of  documents,  if  the 
documents  are  not  complete  or  in 
accordance  with  the  appropriate  list 

2.9  The  Inspection  on  State  Control  has  the 
right  to  suspend  consideration  of  the 
application  for  registration  of  the 
pharmaceutical  (substance)  if  the 
Company  does  not  answer  questions  of 
the  Pharmacological  Committee  or  the 
Pharmacopeial  Committee  due  to  an 
incomplete  application  within  ninety 
(90)  days.  In  this  case,  the 
documentation  provided  by  the 
Company  and  any  registration  fBe(s)  will 
not  be  returned  to  the  Company.  The 
Company  will  be  notified  of  this 
suspension  in  writing  within  ten  (10) 
days  of  the  decision. 

2.10  All  decision  to  be  made  by  the 
Pharmacological  Committee, 
Pharmacopeia  Conmiittee,  and  the 
Inspection  on  State  Control  will  be  in 
accordance  with  the  terms  of  the 
Memorandum  of  Understanding  between 
the  parties. 


3.  Procedure  for  the  Registration  of 
Pharmaceuticals  and  Substances  produced 
in  the  United  States  under  the  Jurisdiction  of 
the  U.S.  Food  and  Drug  Administration. 

3.1  The  Bureau  of  Registration  will,  on  the 
basis  of  the  authorization  of  the 
Inspection  on  State  Control,  within  five 
(5)  days,  issue  an  official  Certificate  of 
Registration  (see  Addendum  7)  for 
manufacturers  or  Certificate  of 
Registration  and  forward  it  to  the  Head 
of  the  Inspection  on  State  Control  for 
signature. 

3.2  The  Bureau  of  Registration  will  send 
the  issued  Certificate  of  Registration  to 
the  Company  and  simultaneously  will 
send  copies  to  the  Inspection  on  State 
Control,  the  Pharmacological  Committee, 
and  the  Pharmacopeial  Committee.  The 
Bureau  of  Registration  will  send  the 
Certificate  of  Registration  to  the 
Company  within  ninety  (90)  days  of  the 
submission  of  the  application  to  the 
Inspection  on  State  Control  by  the 
Company. 

3.3  The  Certificate  of  Registration  is  valid 
for  five  (5)  years  with  the  option  for  re- 
registration  (as  provided  in  section  5 
below)  when  the  term  has  expired. 

3.4  The  Pharmacopoeial  Committee  shall 
distribute  the  normative  documents  to 
the  State  Scientific  Research  Institute 
within  ten  (10)  days  after  registration 
and  to  all  other  organizations  who 
implement  quality  control  of  medical 
preparations  and  substances  within  sixty 
(60)  days  after  registration. 

4.  The  System  of  Changing  and 
Supplementing  the  Application 

4.1  In  order  to  change  orsupplement  an 
application,  the  Company  must  send  a 
supplemental  application  (see  Addenda 
7  and  9)  describing  the  change  being 
made  and  confirming  the  necessity  to 
change  or  supplement  the 
documentation.  These  supplemental 
applications  should  be  provided  as 
follows:  three  (3)  copies  in  Russian  and 
one  (1)  copy  in  English. 

4.2  The  Inspection  on  State  Control  will 
then  forward  the  documents  to: 

-  the  Bureau  of  Registration  -  one  (1) 

Russian  language  Copy  and  one  (1) 
English  language  copy 
•  the  Pharmacological  Committee  -  one  (1) 
Russian  language  copy 

-  the  Pharmacopoeial  Committee  -  one  (1) 

Russian  language  copy 

4.3  The  Pharmacological  and 
Pharmacopoeial  Committees  will  within 
sixty  (60)  days,  according  to  the 
established  system  of  the  meetings  of 
their  Presidiums,  decide  on  the 
expediency  of  the  changes  and 
supplements  and  will  in  turn  inform  the 
Inspection  on  State  Control  of  their 
decisions  any  changes  or  supplements 

■  which  have  been  approved  by  the  FDA 
will  be  accepted  according  to  the  terms 
oftheMOU. 

4.4  The  Inspection  on  State  Control  will 
inform  the  Company  and  the  Bureau  of 
Registration  of  the  accepted  decision  in 
writing  with  in  ninety  (90)  day  of  the 
submission  of  the  application  of  the 


application  to  the  Inspection  on  State 
Control  by  the  Company. 

5.  The  System  of  Re-Regfstering 
Pharmaceuticals  (Substances). 

5.1  The  re-registration  of  pharmaceuticals 
(substances)  is  undertaken  when  the 
validity  of  the  registration  has  expired 
after  five  (5)  years.  For  re-registration  of 
the  pharmaceutical,  the  Company  should 
submit  a  written  letter  of  intent  (see 
Addendum  1)  and  documentation  in 
accordance  with  Addendum  8  or  9. 

5.2  Re-registration  is  undertaken  according 
to  sections  4.2, 4.3  and  4.4  of  the  present 
Instructions. 

5.3  A  document  confirming  the  re- 
registration  (^dendum  11)  is  sent  to  the 
Company  within  ninety  (90)  days  of  the 
submission  of  the  re-registration 
application  to  the  Inspection  on  State 
Control  by  the  Company. 

Revised  Annas  I 

Addendum  I 

Letter  of  Intent/ Application  for 
Pharmaceutical  (Substances)  under  the 
Jurisdiction  of  the  PDA 

Chief  of  Inspection, 

State  Control  Inspection  of 

Pharmaceuticals  and  Medical 

Technology 
Ministry  of  Health  and  Medical  Industry  of 

the  Russian  Federation 
3,  Rakhmanovsky  per. 
Moscow,  101431,  Russian  Federation 
With  the  present  letter,  the  company 
informs  of  its  intent  to 


register/re-register  in  the  Russian  Federation 
a  pharmaceutical  (or  substance),  produced  by 
the  company 

.  The  gived 

pharmaceutical  (or  substance)  is 

(include  form).  The 

above  pharmaceutical  (or  substance)  is 
produced  in  the  United  States  of  America 
and  is  subject  to  the  jurisdiction  of  the  U.S. 
Food  and  Drug  Administration,  is  freely 
marketed  in  the  United  States,  and  is 
manufactured  in  accordance  with  all  U.S. 
Current  Good  Manufacturing  Practice 
regulations.  All  information  provided  in  this 
application  is  truthful,  accurate  and  complete 
to  the  best  of  oiu-  knowledge. 

This  letter  contains  the  following 
attachments: 

1.1  The  Application  (Addendum  2)  for  the 
registration/ re-registration  of  the 
pharmaceutical  (or  substance)-three  (3) 
copies  in  Russian  and  one  (1)  copy  in 
English; 

1.2  One  copy  in  English  of  the  letter  of 
approval  from  the  Food  and  Drug 
Administration  and  a  Russian  translation 
(3  copies);  OR 

For  products  subject  to  an  FDA  Over-the- 
Counter  (OTC)  monograph,  one  (1)  copy 
in  English  and  three  (3)  copies  of  a 
Russian  translation  of  the  relevant 
sections  of  the  Final  Monograph  or 
Tentative  Final  Monograph  with  a 
Certification  by  the  firm  (in  Russian)  that 
the  product  conforms  in  all  respects  to 
the  Final  Monograph  or  Tentative  Pinal 
Monograph. 
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U  For  each  type  of  pharmaceutical, 
additional  information  as  provided  in 
the  Addenda  specified: 

-  For  drug  products  subject  to  a  U.S.  New 

Drug  Application  approved  by  FDA: 
Addendum  3. 

-  For  Prescription  Generic  Drug  Products 

approved  by  the  FDA:  Addendum  4 

-  For  Substances:  Addendum  5 

-  To  supplement  to  report  changes: 

Addendum  7 

-  To  re-register  when  no  changes  have 

occurred:  Addendum  8 

-  To  re-register  when  changes  have 

occurred:  Addendum  9  , 

1.4  Samples  of  the  pharmaceutical  in  the 
proposed  packaging  form:  five  (5) 
samples  for  pharmaceuticals,  two  (2)  for 
substances. 
Signature 
Corporate  Seal 

(This  letter  should  accompany  each 
pharmaceutical  or  substance  with  the 
signature  of  the  authorized  official  of  the 
Company). 

Revised  Annex  I 

Addendum  2 

Application  ^ 

Application  for  the  Registration  of 
Phamiaceutical  Products  and  Substances 
under  the  Jurisdiction  of  the  FDA 

1.  Manufacturing  Company  and  address  of 
the  manufacturiBg  facility 

2.  Holder  of  the  patent(s),  if  any  exist. 
Expiration  Date  of  the  patent(s) 

3.  Name  of  the  pharmaceutical  preparation 

4.  International  non-proprietary  name 
(INN) 

5.  Main  synonyms  of  the  preparation 

6.  Composition  of  the  preparation 

7.  Therapeutic  class 

8.  Medical  form 

9.  Dosage  of  the  preparation  (quantitative) 

10.  Route  of  administration  (oral, 
injectable,  etc.) 

11.  Authorized  indications  and 
instructions  for  use 

12.  Shelf  life  (expiration  dating)  and 
storage  requirements 

13.  Description  of  standard  package  form, 
including  copies  of  all  labels  and 
labeling 

14.  For  a  substance,  the  product(s)  in 
which  it  is  to  be  used 

15.  Methods  of  analysis  and  release 
specifications:  Guidelines  on 
documentation  are  contained  in  Annex 
U. 

16.  Most  recent  FDA-483  Notice  of 
Investigational  Observations. 

17.  The  name,  address,  telephone  number, 
facsimile  number,  and  the  internet  e- 
mail  address  (if  any)  of  firm's  authorized 
representative(s)  AND  IN  THE  CASE  OF 
A  DISTRIBUTOR  REPRESENTING  A 
MANUFACTURER: 

18.  Notarized  Letter  firom  Manufecturing 
Company  under  corporate  seal 
authorizing  distribution  company  to 
distribute  and  register  products 
(substances)  in  the  Russian  Federation. 

19.  Complete  labels  and  labeling  for 
distributor  shall  be  submitted  if  different 
than  that  of  the  manufacturer.  In  all 


cases.  Distributor's  labels  and  labeling 
must  bear  names  and  addresses  of  both 
manufacturing  and  distributing  fums  in 
the  form  "Distributed  by            "■ 
"Manufoctured  by " 

Signature 

CmporateSeal 

NOTE:  For  substances,  items  8, 9, 10  and 
12  do  not  apply. 

Revised  Annex  I 

Addendum  3 

Documents  Necessary  for  the  Registmtion  of 
New  Pharmaceutitals  under  the  Jurisdiction 
of  the  U.S.  Food  and  Drug  Administration 

1.  A  Summary  (expert  report)  of  resuks  of 
pre-clinical  and  clinical  studies  of  the 
pharmaceutical.  This  report  must 
include  a  collection  of  general 
information  concerning  the 
pharmaceutical  made  up  of  short 
summaries  of  each  of  the  following 
points: 

A.  Pharmacological  report  (specifications) 
supporting  all  indications  for  usage  as 
stated  in  the  instructions,  including 
summary  of  the  pivotal  clinical  tri^(s) 

B.  Toxicology  report  (acute,  subacute, 
subchronic,  and  chronic  toxicology) 

C  Specific  activity  re(>ort  related  to  the 
following:  side  effects,  birth  defects, 
allei;gies,  skin  irritations 

2.  In  a  short  summary  of  information  on 
use  of  the  pharmaceutical  in  clinical 
conditions  and  after  FDA  approval.  A 
copy  of  any  scientific  publications 
concerning  the  pharmaceutical  should  be 
submitted. 

3.  A  short  simimiary  of  information  about 
side  effects  of  the  pharmaceutical  and 
any  adverse  experiences  with  the 
pharmaceutical  learned  since  FDA 
approval. 

Revised  Annex  I 

Addendum  4 

Documentation  Necessary  for  the 
Registration  of  Generic  Pharmaceuticals 
under  the  Jurisdiction  of  the  U.S.  Food  and 
Drug  Administration 

1.  A  summary  of  bioequivalence  study  and 
results. 

Revised  Annex  I 

Addendum  5 

Documentation  Necessary  for  the 
Registration  of  Substances  under  the 
Jurisdiction  of  the  U.S.  Food  and  Drug 
Administration 

1.  Certificate  of  Analysts  for  the  substance 
from  the  manufacturing  company 
(original  copy  or  notarized  copy). 

Revised  Annex  I 

Addendum  6 

Sample  Registration  Certificate  for 
Pharmaceuticals  (Substances)  under  the 
Jurisdiction  of  the  FDA 

Ministry  of  Health  Care  and  hiedical 
Industries  of  the  Russian  Federation 

Registration  Certificate 

No.  


This  certificate  has  been  issued  to 

[company-producer, 

country)  and  testifies  that  in  accordance  to 
the  regulations  for  registration  of 
pharmaceuticals  in  the  Russian  Federation 

(name  of 

pharmaceutical  (substancej)  in  the  medical 

form has  been 

registered  in  the  Russian  Federation. 
This  certificate  is  valid  for  five  (5)  years  and 
does  not  serve  as  an  obligation  to  purchase 
the  above  mentioned  pharmaceutical. 


Date  of  Registration 

Head  of  the  Inspection  on  State  Control  or 
Pharmaceuticals  and  tAedical  Equipment 
Bureau  of  Registration  of  Pharmaceuticals. 
Medical  Equipment,  and  Products  with 
Medicinal  Value 

Revised  Annex  I 

Addendum  7 

Supplemental  Application  to  Report  Changes 
for  Pharmaceuticals  (Substances)  under  the 
Jurisdiction  of  the  FDA 

A  special  supplemental  application  is 
necessary  to  report  any  changes  tp  the 
original  registration  application  within  30 
days  of  occurrence  of  the  changes. 
1.  Letter  firom  Manufacturer  ("Company"), 
under  corporate  seal,  submitting 
information  on  any  changes  in  the 
information  submitted  at  the  last 
registration,  including  any  changes  in 
FDA  approved  labels  or  labeling. 

Revised  Annex  I 

Addendum  8 

Application  for  Re-registration  (Renewal)  of 
Pharmaceuticals  (Substances)  Subject  to  the 
Jurisdiction  of  the  U.S.  Food  and  Drug^ 
Administration  when  No  Changes  Have  Been 
Made  Since  the  Original  Registration. 

1.  Letter  of  Intent  to  Re-register  -  see 
Addendum  1. 

2.  Latter  from  Manufacturer  ("Company") 
certifying  that  no  changes  in  ingredients, 
labeling  or  Good  Manufacturing  Practice 
status  have  occurred  since  the  time  of 
the  last  registration. 

Signature 
Corporate  Seal 

Revised  Annex  I 

Addendum  9 

Application  for  Re-registration  (Renewal)  of 
Pharmaceuticals  (Substances)  Subject  to  the 
Jurisdiction  of  the  U.S.  Food  and  Drug 
Administration  to  Report  Concoaifitant 
Changes 

1.  Company-applicant 

2.  Name  of  the  pharmaceutical  preparatkm 

3.  Main  synonyms  of  the  preparation 

4.  Composition  of  the  preparation 

5.  If  changes  have  occurred  in  the 
ingredients  or  manufacturing  procedure 
since  the  time  of  the  origiqal  registration, 
indicate  changes 

6.  Medical  forms 

7.  Dosage  of  the  preparations 

8.  Administration  (oral,  injectable,  etc) 

9.  Main  indications  for  administration 
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10.  Shelf  Life  (expiration  dating)  and 
storage  requirements 

11.  Description  of  standard  package  fbnn 
and  copies  of  all  labeling 

Signature 
Corporate  Seal 

Keriaed  Annex  I 

Addendum  10 

Sample  Re-registration  Certificate  for 
Pharmaceutical  (Substances)  under  the 
Jurisdiction  of  the  FDA 

Confirmation  of  the  Re-registration  of  a 

Pharniaceutical(Substance) 

The  Inspection  on  State  Control  of 
Pharmaceuticals  and  Medical  Equipment 

Gonfimu  that- [name  of 

pbarmaceutical(substancefi  has  been 

registered  as  of [date  of 

registration)  as  number 

[reg.numtxr]  and  retains  its  registration 
number  until  the  next  routine  re-registration. 
In  the  event  that  the  company-producer 
changes  the  composition  of  the. 
pharmaceutical,  the  indications  and 
warnings  for  usage  or  the  methods  of  control 
and  technological  production,  the  company- 
producer  is  obliged  to  inform  the  Inspection 
on  State  Control  of  Pharmaceuticals  and 
Medical  Equipment  of  such  changes. 

No. [registration  number) 

{date  of  registration) 


Head  of  the  Inspection  on  State  Control  of 
Pharmaceuticals  and  Medical  Equipment 
Bureau  of  Registration  of  Pharmaceuticals, 
\fedical  Equipment,  and  Products  with 
Medicinal  Value 

AnnexD 

Addendum  1 

Supplemental  Requirements  when 
Appropriate  for  Submission  of  Methods  of 
Ajialysis  and  Release  Specifications  in 
Applications  for  Synthetic  Chemical 
Compounds  (substances)  for  Registration  in 
the  Russian  Federation 

Where  appropriate  for  the  substance 
submitted: 

1.  Description  of  material  (appearance) 

2.  Identification  test(s) 

3.  Solubility 

4.  Flash  point/evaporation  point 

5.  Melting  point  and  Boiling  point 

6.  Specific  gravity/density 

7.  Specific  rotation 

8.  AbsortMnce  test  (Specific  Absorfoance) 

9.  Refractive  index 

10.  Clarity  and  color  of  solution 

11.  Iropurity(ies)  test(s)  (Chromatographic 
Profile) 

12.  pH  test 

13.  Chlorides  test 

14.  Sulphates  test 

15.  Loss  on  drying 

16.  Water  contents  assessed  by  Carl  Fisher 
titration  (include  weight  tested) 

17.  Residual  solvents  test 

18.  Heavy  metals  test 

19.  Assay 

20.  Microbiological  tests 

21.  Residue  on  Ignition 


Annnn  ■' ^ '        ■-      '  ,•  3. 

Addendum 2  ,,-.       .  i        ' 

Supplemental  Requirements  when 
Appropriate  for  the  Submission  of  Methods 
for  Analysis  and  Release  Specifications  in 
Applications  for  Liquid  Injection  flosage 
Form  Products  for  Registration  in  the  Russian 
Federation 

Where  appropriate  for  the  product 
sulnnitted: 

1.  Descriptioa  (appearance) 

2.  Identification  test 

3.  Transmittance/Absorbance  test 

4.  Particle  size  (in  cases  of  suspension, 
emulsion)  .        ...... 

5.  Solution  pH  ■. -»     ■ ' 

6.  Specific  rotation  ^^ 

7.  Specific  gravity/density 

8.  Impurity(ie8)  testis]  (Chromatographic 
Profile) 

9.  Net  contents  test/Deliverable  Volume 

10.  Pyrogen  test(LA.L.  test) 

11.  Sterility  testing 

12.  Completeness  of  solution  and 
particulate  test 

13.  Clarity  and  color  of  solution    . 

14.  Assay 

Annex  n  '    '  ."  .  .      -* 

Addendum  3  .  *..►"' 

Guidelines  on  Information  Appropriate  for 
Submission  of  Methods  for  Analysis  and 
Release  Specifications  in  Applications  for 
Solid  Dosage  Forms  for  Preparation  of 
Injections  and  Antibiotics  for  Registration  in 
the  Russian  Federation 

Where  appropriate  for  the  product 
submitted: 

1.  Description  (appearance) 

2.  Solubility 

3.  Net  contents  test 

4.  Identification  test  .  "'     * 

5.  Melting  range 

6.  Specific  rotation 

7.  Specific  absortiance 

8.  Qnnpleteness  of  solution  and  particulate 
test 

9.  Impurity(ies)  test(8)  (Chromatographic 
Profile) 

10.  pH  test 

11.  Chlorides  test    .  .; 

12.  Sulphates  test  ■.•""■ 

13.  Loss  on  drying  •-*..■• 

14.  Water  test  determined  using  Carl  Fisher 
titration  , 

15.  Heavy  metals 

16.  Pyrogenicity  tests  (chemical  test)  - 

17.  Test  for  sterility 

18.  Assay  „ 

19.  Uniformity  of  Dosage  Units  '» 

20.  Clarity  and  color  of  solution        *   - 

Annexn 


Addendum  4 


--):-■ 


Supplemental  Requirements  when  ''•'■ 

Appropriate  for  the  Submission  of  Methods 
for  Analysis  and  Release  Specifications  in 
Applications  for  Liquid  Ophthalmic  Dosage 
Form  Products  for  Registration  in  the  Russian 
Federation 

Where  appropriate  for  the  product 
submitted: 


1.  Description  (appearance,  color,  clarity, 
particulate  matter) 

2.  Identification  test 

3.  Impurityfies)  te8t(s)  (Chromatographic 
Profile) 

4.  Transmittance/Absorbance  test 

5.  Viscosity  (for  solutions  containing 
methyl  cellulose  or  similar  substances) 

6.  pHtest 

7.  Determination  of  fill  volume  (method 
and  allowable  deviations) 

8.  Sterility  test 

9.  Assay 

10.  Articulates  count-  clear  liquids 

11.  Particle  size- suspensions 

AnoBxII 

Addendum  5 

Supplemental  Requirements  when 
Appropriate  for  the  Submission  of  Methods 
for  Analysis  and  Release  Specifications  in 
Applicatiorts  for  Liquid  Dosage  Forms  for 
Internal  and  External  Use  Products  for 
Registration  in  the  Russian  Federation 

Where  appropriate  for  the  product 
submitted: 

1.  Description  (appearance,  color) 

2.  Identification  test 

3.  pH  test 

4.  Specific  gravity/density 

5.  Viscosity 

6.  Particle  size  test  (in^^ases  of  suspension, 
emulsion) 

7.  Net  contents  test 

8.  Assay 

9.  Microbiological  purity  test(s) 

10.  Impuritydes)  te8t(8)  (Chromatographic 
Profile) 

Annexn 

Addendum  6 

Supplemental  Requirements  when 
Appropriate  for  the  Submission  of  Methods 
for  Analysis  and  Release  Specifications  in 
Applications  for  Aerosol  Dosage  Forms  for 
Registration  in  the  Russian  Federation 

Where  appropriate  for  the  product 
submitted: 

1.  Description 

2.  Container  integrity  test 

3.  Pressure  test 

4.  Assay 

5.  Uniformity  of  delivered  dose 

6.  Net  contents  test  and  number  of  doses 
in  container  (for  dosed  aerosols) 

7.  Percent  total  volume  delivered 

8.  Aerosol  particle  size  test 

9.  Identification  test 

10.  Water  content  test  (method  and 
allowable  limits) 

11.  Impurity(ies)  testis)  (Chromatographic 
Profile) 

12.  Microbtology  purity  (description  of  test 
or  reference  to  Pharmacopeia) 
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Annex  n  -j.  .. 

Addendum? 

Supplemental  Requirements  when 
Appropriate  for  the  Submission  of  Methods 
for  Analysis  and  Release  Specifications  in 
Applications  for  Tablets  and  Dragee  Dosage 
Form  Products  for  Registration  in  the  Russian 
Federation 

Where  appropriate  for  the  product      '-i 
submitted: 

1.  Description  (appearance,  color  of  tablets, 
appearance  in  fracture,  size  of  tablets,  ' 
diameter  and  height,  strength) 

2.  Average  mass  of  tablets,  method, 
'    allowable  deviations 

3.  Identification  test 

4.  Impurityfies)  test(s)  (Chromatographic 
Profile) 

5.  Insoluble  Ash  test  (HQ) 

6.  Disintegration  test  (method) 

AND/OR 

7.  Dissolution  test 

OR 
Release  rate  test 

8.  Uniformity  of  Dosage  Units  test/Content 
uniformity  test 

0.  Assay 

10.  Microbiology  purity  te8t(s) 

"Requirement  #8  shall  apply  for  tablets  in 
which  proportion  of  active  ingredient  in  one 
tablet  amounts  to  50  mg  or  less. 

Annex  n 

Addendum  8 

Supplemental  Requirements  when 
Appropriate  for  the  Submission  of  Methods 
for  Analysis  and  Release  Specifications  in 
Applications  for  Solid  Oral  Ckipsule  Dosage 
Form  Products  for  Registration  in  the  Russian 
Federation 

Where  appropriate  for  the  product 
submitted: 

1.  Description  of  capsule  and  its  contents 
(appearance,  form,  color] 

2.  Identification  test 

3.  Average  weight  of  capsule  contents/ 
weight  variation  test  (method  and 
allowable  deviations) 

4.  Disintegration  test  (method  and  norms] 

AND/OR 
.  Dissolution  test 

OR 
Rate  of  Release  test 

5.  Uniformity  of  Dosage  Units  test/Content 
uniformity  '"''^". 

6.  Solubility  test 

7.  Assay 

8.  MiCTobiology  purity  test 

9.  lmpurity(ies]  testis)  (Chromatographic 
Profile) 

Requirements  5  and  6  apply  to  capsules  in 
which  proportion  of  active  ingredient  per  one 
capsule  amounts  to  50  mg.  or  less. 


Annex  |I 

Addendum  9 

Supplemental  Requirements  when 
Appropriate  for  the  Submission  of  Methods 
for  Analysis  and  Release  Specifications  in 
Applications  for  Suppository  Products  for 
Registration  in  the  Russian  Federation 

Where  appropriate  for  the  product 
submitted: 

1.  Description  (appearance,  color,  form, 
diameter,  homogeneity) 

2.  Average  weight  of  dosage  imit  test 

3.  Identification  test 

4.  Melting  point  or  measuring  full 
deformation  time  (lipophilic  bases) 

5.  Dissolution  time  (hydrophiiic  bases) 

6.  Test  for  Uniformity  of  Dosage  Units 
(Content  Uniformity) 

7.  Assay 

8.  Microbiology  purity  testis) 

9.  Impurity(ies)  test(s)  (Chromatographic 
Profile) 

Requirement  5  shall  be  observed  for 
suppositories  where  proportion  of  active 
ingredient  in  one  suppository  amounts  to  SO 
mg.  or  less. 

Annexn 

Addendum  10 

Supplemental  Requirements  when 
Appropriate  for  the  Submission  of  Methods 
for  Analysis  and  Release  Specifications  in 
Applications  for  Topical  Solid  Products  for 
External  Use  for  Registration  in  the  Russian 
Federation 

Where  appropriate  for  the  product 
submitted: 

1.  Description  (appearance,  color) 

2.  Identification  test 

3.  Net  Contents  test 

4.  pH  of  aqueous  extraction  solution 

5.  Uniformity  of  Dosage  Unit  test 

6.  Particle  size  test  (Size  determination  of 
drug  particles) 

7.  Sterility  test(for  eye  ointments) 

8.  Assay 

9.  Microbiological  purity  tests 

10.  Impurity(ies)  test(s)  (Chromatographic 
Profile) 

Requirement  6  shall  apply  in  accordance 
with  the  type  of  ointment. 

Annexn 

Addendum  11 

Supplemental  Requirements  when 
Appropriate  for  the  Submission  of  Methods 
for  Analysis  and  Release  Specifications  in 
Applications  for  Tincture  and  Extract 
products  for  Registration  in  the  Russian 
Federation 

Where  appropriate  for  the  product 
submitted: 

1.  Alcohol  test 

2.  Description  (appearance,  color) 

3.  Identification  test 

4.  Heavy  metals 

5.  Specific  gravity/density. 

6.  Residue  on  drying 

7.  Net  contents  test 

8.  Assay 


9.  Moisture  content  test 


NOTE:  This  Applies  only  to  tincture  and 
extract  regulated  as  drug  products. 

Medicinal  Plants  and  Teas  are  not  covered 
under  this  MOU. 

(PR  Doc.  96-32188  Filed  12-18-96;  8:45  am] 
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Health  Care  Rnartcing  Administration 
[BPD-840-FH1 

KAedicare  Program;  Recognition  of  tite 
AmtHJiatory  Suiyicai  Center  Standards 
of  the  Joint  Commission  on  ttie 
Accreditation  of  Healthcare 
Organizations  and  the  Accreditation 
Association  for  Ambulatory  Health 
Care 

AQENCr:  Health  Care  Financing 
AdministFation  (H(7A),  HHS. 
action:  Final  notice. 

SUMMARY:  This  notice  grants  deemed 
status  to  two  organizations,  the  Joint 
Commission  on  the  Accreditation  of 
Healthcare  Oi:ganizations  (JCAHO)  and 
the  Accreditation  Association  for 
Ambulatory  Heakh  Care  (AAA'HC),  for 
their  accredited  ambulatory  surgical 
centers  (ASCs)  that  request  Medicare 
certification.  We  believe  that 
accreditation  of  ASCs  by  either 
organization  demonstrates  that  all 
Medicare  ASC  conditions  are  m^t  or 
exceeded,  and,  thus,  we  grant  deemed 
status  to  each  organization. 
EFFECTIVE  DATE:  The  provisions  of  this 
notice  are  effective  beginning  on 
December  19. 1996  through  December 
19. 2002. 

Copies:  To  order  copies  of  the  Fedend 
Register  containing  this  document,  send 
your  request  to:  New  Orders. 
Superintendent  of  Documents,  P.O.  Box 
371954,  Pittsburgh.  PA  15250-7954. 
Specify  the  date  of  the  issue  requested 
and  enclose  a  check  or  money  order 
payable  to  the  Superintendent  of 
Dociunents,  or  enclose  your  Visa  or 
Master  Card  number  and  expiration 
date.  Credit  card  orders  can  also  be 
placed  by  calling  the  order  desk  at  (202) 
512-1800  or  by  faxing  to  (202)  512- 
2250.  The  cost  for  each  copy  is  $8.  As 
an  alternative,  you  can  view  and 
photocopy  the  Federal  Registra- 
document  at  most  libraries  designated 
as  Federal  Depository  Libraries  and  at 
many  other  public  and  academic 
libraries  throughout  the  country  that 
receive  the  Federal  Register. 

This  Federal  Roister  docuipent  is 
also  available  from  the  FederaJ  Register 
online  database  through  GPO  Access,  a 
service  of  the  U.S.  Government  Printing 
Office.  Free  public  access  is  available  on 
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a  Wide  Area  Information  Server  (WAIS) 
through  the  hitemet  and  via 
asynchronous  dial-in.  Internet  users  can 
access  the  database  by  using  the  World 
Wide  Web;  the  Superintendent  of 
Documents  home  page  address  is  http:/ 

•  /www.access.gpo.gov/su docs/,  by 

using  local  WAIS  client  software,  or  by 
telnet  to  swais.acce8s.gpo.gov,  then 
login  as  guest  (no  password  required). 
Dial-in  users  should  use 
communications  software  and  modem 
to  cair(202)  512-1661;  type  swais,  then 
login  as  guest  (no  password  required). 
FOR  FURTHER  MFORMATION  CONTACT: 
Bob  Cereghino,  (410)  786-4645. 

SUPPLEMENTARY  INFORMATION: 

LBackgroaiid 

A.  Determining  Compliance  of  '* 
Ambulatory  Surgical  Centers— Surveys 
and  Deaning 

In  order  to  participate  in  the  Medicare 
program,  ambtilatory  surgical  cmters 
(ASCs)  must  meet  conditions  for 
coverage  specified  in  regulations  that 
implement  Title  XVm  of  the  Social 
Secimty  Act  (the  Act).  ASCs  enter  into 
a  Medicare  participation  agreement  but 
generally  only  after  they  are  certified  by 
a  State  survey  agency  as  complying  with 
the  ASC  conditions  for  coverage  set 
forth  in  the  Act  and  regulations.  ASCs 
are  subject  to  regular  siuveys  by  State 
agencies  to  determine  whether  they 
continue  to  meet  these  reqiiirements;  an 
ASC  that  does  not  meet  these 
requirements  is  considered  outi>f 
compliance  and  risks  having  its 
participation  in  the  Medicare  program 
terminated.  Section  1865  of  the  Act 
includes  a  provision  that  permits  ASCs 
to  be  exempt  from  routine  surveys  by 
the  State  survey  agencies  to  determine 
compliance  with  the  Medicare 
conditions  for  coverage.  Specifically, 
section  1865(b)  of  the  Act  provides  that 
if  we  find  that  accreditation  of  a 
provider  entity  by  a  national  accrediting 
body  demonstrates  that  all  Medicare 
conditions  or  requirements  are  met  or 
exceeded,  we  would  (for  certain 
providers,  including  ASCs)  "deem" 
these  entities  as  meeting  the  appUcable 
Medicare  conditions.  Under  our 
regulation^  at  42  CFR  416.40 
("Condition  for  coverage — Compliance 
with  State  licensure  law"),  an  ASC  must 
still  meet  the  State's  licensure 
requirements. 

in  making  our  finding  as  to  whether 
the  accreditation  body  demonstrates  all 
Medicare  conditions  or  reqiiirements, 
we  consider  factors  such  as  the  body's 
accreditation  requirements,  its  survey 
procedures,  its  ability  to  provide 
adeqiute  resources  for  conducting 
required  siuveys  and  supplying 


infcHmation  for  use  in  enforcement 
activities,  its  monitoring  procedures  for 
provider  entities  found  to  be  out  of 
compliance  with  the  conditions  or 
requirements,  and  its  abiHty  to  provide 
us  with  necessary  data  for  validation. 

ASCs  as  suppliers  are  included  by 
definition  of  provider  entity  in  section 
1865(b)(4)  of  the  Act.  Thus,  if  we  were 
to  recognize  an  ASC  accreditation 
organization's  program  as  demonstrating 
that  all  the  Medicare  ASC  conditions  are 
met,  the  ASCs  it  accredits  would  be 
considered,  or  "deemed,"  to  meet  the 
same  conditions  for  which  the 
accreditation  standards  have  been 
recognized.  The  Joint  Commission  on 
the  Accreditation  of  Healthcare 
Organizations  (JCAHO)  and  the 
Accreditation  Association  for 
Ambxilatory  Health  Care  (AAAHC)  are 
the  first  two  organizations  that  we  grant 
deemed  status  for  ASCs. 

It  has  been  brought  to  our  attention 
that  some  ASCs  are  imder  the  mistaken 
impressicm  that  once  deemed  authority 
is  granted  by  HCFA  to  an  accreditation 
body,  then  ASCs  must  be  accredited  by 
that  body  to  receive  Medicare 
certification,  accreditation  by  an 
organization  is  voluntary  and  not 
required  by  HCFA  for  Medicare 
certification. 

B.  Deeming  Authority  Rrocess    ..    '- 

On  November  23, 1993,  we  published 
a  final  rule  (58  FR  61816)  that  set  forth 
the  procedure  that  we  would  use  to 
review  and  approve  national 
accreditation  organizations  that  wish  to 
be  recognized  as  providing  reasonable 
assiirance  that  Medicare  conditions  are 
met  (§  488.4,  "Application  and 
reapplication  procedures  for 
accroditation  organizations").  A 
national  accreditation  oi^ganization 
applying  for  approval  of  deeming 
authority  must  furnish  to  us  information 
and  materials  listed  in  oiu  regulations  at 
§  486.4.  Our  regulations  at  §  488.8 
("Federal  review  of  accreditation 
oiganizations")  detail  the  Federal 
review  and  approval  process  of 
appUcations  for  deeming  authority.  On 
April  26, 1996,  however,  new  legislation 
entitied  Making  Appropriations  for 
Fiscal  Year  1996  to  Make  a  Further 
Downpayment  Toward  a  Balanced 
Budget  and  for  Other  Purposes  (Public 
Law  104-134)  was  enacted. 

Section  516  of  Public  I^w  104-134 
amended  section  1865  of  the  Act  in  a 
number  of  ways.  The  legislation 
removed  the  reqiiirement  that 
accreditation  organizations  provide 
reasonable  assurance  that  entities 
accredited  by  them  would  meet 
Medicare  conditions  or  requirements.  In 
revised  section  1865(b)(1)  of  the  Act, 


organizations  are  now  required  to  . 
demonstrate  that  their  accredited 
entities  would  meet  or  exceed  all  of  the 
applicable  Medicare  conditions.  Section 
1865(b)(4)  includes  suppliers  (e.g., 
ASCs)  under  the  provider  entities  that 
we  may  consider  for  deemed  status.  We 
are  required  to  publish  an  initial  notice 
in  the  Federal  Register  60  days  after  the 
receipt  of  a  written  request  for  deemed 
status  by  a  national  accreditation  body. 
After  review  of  the  national 
accreditation  body's  application  we  are 
required  to  publish  a  notice  of  axa 
findings  within  210  days  after  we 
receive  an  organization's  deeming 
application. 

We  received  applications  from  JCAHO 
and  AAAHC  before  the  April  26, 1996 
enactment  of  Public  Law  104-134. 
Therefore,  the  timeframes  imposed  by 
the  new  legislation  are  not  appUcable  to 
the  processing  of  these  two 
organizations'  applications.  However, 
AAAHC  wrote  to  us  on  May  23, 1996 
requesting  that  we  process  its 
appUcation  under  the  new  timeframes. 
We  view  this  letter  as  triggering  the 
schedule  set  forth  in  the  new  law,  and 
we  published  the  initial  notice  within 
60  days  of  the  May  23, 1996  letier  from 
AAAHC.  In  order  to  comply  with  the 
requirement  that  we  publish  an 
approval  notice  of  our  finHing«  within 
210  days  after  we  receive  an 
organization's  deeming  application,  we 
must  publish  the  approval  notice  by 
December  19, 1996. 

C.  Ambulatory  Surreal  Center 
Conditions  for  Coverage  and 
Requirements 

The  regulations  specifying  the 
Medicare  conditions  for  coverage  for 
ASCs  are  located  in  42  CFR  part  416. 
These  conditions  implement  section 
1832(a)(2)(F)(I)  of  tiie  Act,  which 
provides  for  Medicare  Part  B  coverage  of 
facility  services  furnished  in  connection 
with  surgical  procediires  specified  by  us 
under  section  1833(I)(1)  of  the  Act. 

n.  Provisions  of  the  Proposed  Notice 

The  initial  notice  proposed  to 
recognize  the  accreditation  programs  of 
JCAHO  and  AAAHC,  two  national 
accrediting  organizations,  but  only  to 
the  extent  that  they  accredited  ASCs. 

Under  revised  section  1865(b)(2)  of 
the  Act  and  our  regulations  at  §  488.8 
("Federal  review  of  accreditation 
organizations"),  our  review  and 
evaluation  of  a  national  accreditation 
organization  was  conducted  in 
accordance  with,  but  was  not 
necessarily  limited  to,  the  following 
factors: 

•  The  equivalency  of  an  accreditation 
organization's  requirements  for  an  entity 
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to  our  comparable  requirements  for  the 
entity. 

•  The  organization's  survey  process 
to  determine  the  following: 

•  The  composition  of  the  survey 
team,  surveyor  qualifications,  and  the 
ability  of  the  organization  to  provide 
continuing  surveyor  training. 

•  The  comparability  of  its  process  to 
that  of  State  agencies,  includhig  siuvey 
frequency,  and  the  abihty  to  investigate 
and  respond  appropriately  to 
cemplaints  against  accredited  facilities. 

•  The  organization's  procedures  for 
monitoring  providers  or  suppUers  foimd 
by  the  organization  to  be  out  of 
compliance  with  program  requirements. 
These  monitoring  procedures  are  used 
only  when  the  organization  identifies 
noncompUance.  If  noncompliance  is 
identified  through  vahdation  reviews, 
the  survey  agency  monitors  corrections 
as  specified  at  §  488.7(b)(2). 

•  The  ability  of  the  organization  to 
report  deficiencies  to  the  siureyed 
facilities  and  respond  to  the  facility's 
plan  of  correction  in  a  timely  manner. 

•  The  abihty  of  the  organization  to 
provide  us  widi  electronic  data  in  ASQI 
comparable  code  and  reports  necessary 
for  effective  vaUdation  and  assessment 
of  the  organization's  survey  process. 

•  The  adequacy  of  staff  and  other 
resources. 

•  The  organization's  ability  to   - 
provide  adequate  funding  for 
performing  required  surveys. 

•  The  organization's  policies  with 
respect  to  whether  surveys  are 
announced  or  imannounced. 

•  The  accreditation  organization's 
agreement  to  provide  us  with  a  copy  of 
the  most  current  accreditation  siuvey 
together  with  any  other  information 
related  to  the  survey  as  we  may  require 
(including  corrective  action  pians.) 

We  met  separately  with 
representatives  fiom  each  organization. 
In  evaluating  the  accreditation 
standards  and  survey  processes  of 
JCAHO  and  AAAHC  to  determine  if 
they  demonstrated  that  their  accredited 
faciUties  met  Medicare  conditions,  we 
did  a  standard  by  standard  comparison 
of  the  appUcable  conditions  or 
requirements  to  determine  which  of 
them  met  or  exceeded  Medicare 
requirements.  The  representatives 
responded  to  our  concerns  by  proposing 
to  change  their  standards  for  their 
member  ASCs  seeking  Medicare 
certification.  We  subsequently  received, 
fiom  each  organization,  revised  scoring 
guidelines  with  amended  standards  for 
their  member  ASCs  requesting  Medicare 
certification. 


A.  Differences  Between  the  Joint 
Conunission  of  the  Accreditation  of 
Healthcare  Organizations  and  Medicare 
Conditions  and  Survey  Requirements 

We  compared  the  standards  contained 
in  the  JCAHO  1994  (and  subsequent 
1996)  Accreditation  Manual  for 
Ambidatory  Health  Care  and  its  siuvey 
procedures  to  the  Medicare  ASC 
conditions  and  survey  procedures.  In 
seven  areas,  JCAHO  has  made  the 
following  revisions: 

•  Exclusivity  requiranent — ^JCAHO 
has  included  a  statement  on  ASC 
surgical  exclusivity  as  an  integral  part  of 
its  apphcation  package. 

•  Use  of  Medicare  approved  - 
laboratory  and  radiological  facilities — 
An  accredited  ASC  seeking  to  use  its 
accreditation  for  Medicare  certification 
will  be  required,  as  an  integral  part  of 
its  apphcation,  to  attest  that,  if  it  is  not 
certified  to  perform  its  own  laboratory 
services,  it  will  obtain  the  services  fiom 
a  laboratory  with  a  certification  under 
part  493  ("Laboratory  Requirements"). 
The  ASC  must  also  attest  that  it  has 
procedures  for  obtaining  radiologic 
services  from  a  Medicare-approved 
faciUty  to  meet  the  needs  of  its  patients. 
The  ASC  agrees  to  undergo  JCAHO 
verification  of  these  attestations  before  a 
Joint  Commission  determination  that 
the  ASC  quahfies  for  deemed  status 
recognition. 

•  Separate  recovery  and  waiting 
areas— JCAHO  in  its  revised  1996 
Accreditation  Manual  for  Ambulatory 
Health  Care  under  the  environmental 
care  standard  scoring  guideline  (EC.4.2) 
has  included  the  Medicare  requirement 
of  separate  recovery  and  waiting  areas 
and  will  require  comphance  fi-om  its 
accredited  ASCs  seeldng  Medicare 
certification  based  on  their 
accreditation. 

•  Emergency  Equipment — ^In  its  1996 
manual  revision,  JCAHO  has  amended 
its  environmental  care  standard  scoring 
guideline  (EC4.2)  and  enumerated  the 
emergency  equipment  required  by  42 
CFR§  416.44(c).' 

•  Patient  care  responsibilities  for  all 
nursing  services  personnel — ^JCAHO  has 
included,  in  its  1996  leadership 
standard  scoring  guidelines  (LD.2.1 
through  LD.2.6),  patient  care 
responsibihties  for  nursing  service 
personnel  and  requires  comphance  with 
this  Medicare  reqxiirement  for  ASCs 
requesting  Medicare  certification  based 
on  their  accreditation. 

•  Administration  of  drugs,  drug 
prescriptions,  and  the  administration  of 
blood  products — ^JCAHO  has  included 
in  its  "Management  of  Information" 
standard  scoring  guidelines  (IM.7 
through  IM.7.2)  and  "Care  of  Patients" 


standard  soNring  guideline  (TX.5.3) 
revised  procedures  for  obtaining  blood 
and  blood  components. 

•  Unannounced  surveys  and 
frequency  of  surveys — ^JCAHO  has 
agreed  that  it  will  conduct 
unannoun  jed  surveys  of  ASCs 
requesting  to  use  their  JCAHO 
accreditation  for  Medicare  certification 
purposes. 

JCAHO  resurveys  its  ASC  every  3 
years.  Our  original  requirement  was  to 
survey  ASCs  every  year.  In  practice,  our 
resurveys  has  been  averaging  almost  3 
years.  Therefore,  we  accept  JCAHO's  3- 
year  resuxvey  cycle  as  comparable  to 
ours. 

B.  Differences  Between  the 
Accreditation  Association  for 
Ambulatory  Health  Care  and  Medicare 
Conditions  and  Survey  Requirements 

We  compared  the  standards  contained 
in  the  1994  through  1995  (and 
subsequent  1996  through  1997)  AAAHC 
Accreditation  Handbook  for  Ambulatory 
Health  Care  and  its  survey  procedures  to 
the  Medicare  ASC  conditions  and 
survey  procedures.  In  nine  areas, 
AAAHC  has  made  the  following 
changes: 

•  Exclusivity  requirement — ^AAAHC 
has  supplemented  its  surgical  services 
standard  to  include  the  Medicare 
exclusivity  requirement  for  its  - 
accredited  ASCs  that  want  to  apply 
AAAHC  accreditation  for  Medicare 
certification  piuposes. 

•  Separate  recordkeeping  and  staffing 
requirement — AAAHC  has 
suppl«nented  its  Chapter  10,  "Surgical 
Services"  section,  to  include 
reqiiirements  on  exclusivity  (that  is, 
separate  space,  the  nonmixing  of 
functions,  and  separate  recordkeeping 
and  staffing). 

•  Separate  recovery  and  waiting 
areas — ^AAAHC  has  included  this 
requirement  in  its  supplement  to 
Chapter  8,  'Tacihties  and 
Environment,"  separate  recovery  and 
vraiting  areas  for  ASCs  interested  in 
Medicare  certification  based  on  AAAHC 
accreditation. 

•  Life  Safety  Code  of  the  National 
Fire  Protection  Association — ^AAAHC 
supplementary  standard  to  Chapter  8, 
"FaciUties  and  Envirtmment,"  requires 
an  ASC  requesting  Medicare 
certification,  based  on  accreditation,  to 
comply  with  the  provisions  of  the 
National  Fire  Protection  Association 
Life  Safety  Code.  More  specifically,  the 
Life  Safety  Code  is  incorporated  by 
reference  into  the  AAAHC  standard. 

•  Requirements  relating  to 
pharmaceutical  services — ^AAAHC 
states  in  its  supplement  to  Chapter  15, 
"Pharmaceutic^  Services,"  that  adverse 
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drug  reactions  will  be  reported  to  the 
responsible  physician  and  will  be 
documented  in  the  written  record. 
Blood  and  blood  products  will  only  be 
administered  by  physicians  and 
registered  nurses.  Further,  orders  given 
orally  for  drugs  and  biologicals  will  be 
followed  by  a  written  order,  signed  by 
the  prescribing  physician. 

•  Requirement  relating  to  laboratory 
services — AAAHC  did  not  have  this 
requirement  but  has  included  it  in  the 
supplement  to  Chapter  16^  "Pathology 
and  Medical  Laboratory  Services." 
Specifically,  as  ASC  that  performs 
laboratory  services  must  meet  the 
requirements  of  part  493  of  our 
regulations;  if  an  ASC  does  not  provide 
its  own  laboratory  services,  it  must  have 
procedures  for  obtaining  routine  and 
emergency  laboratory  services  bam  a 
certified  laboratory  in  accordance  with 
part  493  of  our  regulations.  AAAHC 
further  adds  that  this  revised  standard 
will  be  applicable  to  all  organizations 
surveyed  by  AAAHC  regardless  of 
Medicare  ASC  status. 

•  Radiologic  services — AAAHC  states 
in  its  supplement  to  Chapter  17, 
"Diagnostic  Imaging  Services,"  that 
ASCs  desiring  Medicare  certification 
based  on  their  accreditation  must  have 
arrangements  with  a  Medicare  approved 
providers/suppliers  of  radiology 
services  to  meet  the  needs  of  patients. 

•  Hospitalization — AAAHC  has 
included  the  Medicare  requirement  in 
its  supplement  to  Chapter  10,  "Surgical 
Services,"  for  ASCs  seeking  Medicare 
certification  based  on  AAAHC 
accreditation  to  transfer  to  a  hospital  a 
patient  requiring  emergency  medical 
care  beyond  the  ASC's  capabilities.  If 
further  requires  that  the  hospital  be  a 
Ictcal,  Medicare-participating  hospital, 
or  a  local,  nonparticipating  hospitalthat 
meets  the  requirements  for  payment  for 
emergency  services  under  Federal 
regulations. 

•  Unannounced  surveys  and  resurvey 
frequency — AAAHC  handbook  section, 
"Accreditation  PoUcies  and 
Procedures,"  has  stated  that  it  will 
conduct  unannounced  surveys  for  ASCs 
seeking  Medicare  certification  based  on 
AAAHC  accreditation. 

AAAHC  resurveys  ASCs  every  3 
years.  CXir  original  requirement  was  to 
survey  ASCs  every  year.  In  practice,  our 
resurveys  have  been  averaging  almost  3 
years.  Therefore  AAAHC's  3-year 
resurvey  cycle  meets  Medicare 
requirements. 


C.  Proposed  Stipulations  Relating  to 
Accreditation  by  the  Joint  Commission 
on  the  Accreditation  of  Health  Care 
Organizations  and  the  Accreditation 
Association  for  Ambulatory  Health  Care 

According  to  our  regulations  at 
§488.8  ("Federal  review  of  accreditation 
organizations"),  to  ensure  continuing 
comparabiUty,  an  accreditation 
organization  grant  deeming  authority  is 
subject  to  continuing  Federal  oversight, 
which  includes  comparability  reviews 
and  validation  reviews.  Section  488.8 
lists  reapplication  procedures,  which 
may  be  no  later  than  every  6  years.  We 
recognize  as  meeting  Medicare's  ASC 
conditions  those  ASCs  accredited  under 
JCAHO's  and  AAAHC's  accreditation 
programs  with  the  following  restrictions 
included  in  §  488.8(d): 

•  We  reserve  the  right  to  withdraw 
deemed  status  from  all  JCAHO- 
accredited  or  AAAHC-accredited  ASCs 
should  either  organization  revise  its 
standards  or  accreditation  policies  and 
procedures  in  a  manner  in  which  it  fails 
to  demonstrate  that  its  ASCs  continue  to 
meet  Medicare  conditions. 

•  We  also  reserve  the  right  to 
withdraw  deemed  status  from  all 
JCAHOaccredited  or  AAAHC- 
accredited  ASCs  if  we  should  change 
ASC  conditions  in  a  maimer  in  which, 
after  a  time  allowance  specified  in 

§  488.8(d),  JCAHO  or  AAAHC  standards 
or  accreditation  policies  would  not 
demonstrate  that  the  revised  Medicare 
ASC  conditions  are  met. 

•  We  reserve  the  right  to  withdraw 
deemed  status  from  all  JCAHO  or 
AAAHC  accredited  ASCs  if  a  validation 
review  or  a  public  complaint  review  or 
a  public  complaint  review  reveals 
widespread,  systematic,  and 
unresolvable  problems  with  the  JCAHO 
or  AAAHC  accreditation  process  with 
respect  to  these  ASC  programs.  These 
problems  would  provide  evidence  that 
JCAHO  or  AAAHC  cease  to  demonstrate 
that  they  meet  Medicare  conditions. 

We  believe  that  the  JCAHO  and 
AAAHC  accreditation  standards  and 
survey  processes,  subject  to  the 
stipulations  described,  demonstrate  that 
Medicare  conditions  or  requirements 
have  been  met  or  exceeded.  We 
therefore  deem  ASCs  accredited  by 
JCAHO  and  AAAHC  to  be  in 
compliance  with  the  Medicare 
conditions  for  ASCs  in  accordance  with 
the  authority  provided  in  section  1865 
of  the  Act.  The  provisions  of  this  notice 
are  effective  beginning  on  December  19, 
1996  through  December  19.  2002. 

D.  Analysis  and  Responses  to  Public 
Comments 

We  receive  86  comments  to  our  July 
23. 1996  notice.  Of  these,  63  were  from 


ASCs  or  medical  centws,  11  from  M.D.s, 
1  from  a  dentist,  10  from  professional 
medical  associations  an  1  from  a  State 
government.  Seventy-eight  (78) 
commenters  favored  deeming  for 
JCAHO  and  AAAHC.  6  approved 
deeming  with  reservations  and  1 
opposed  it.  A  summary  of  these 
comments  and  our  responses  are 
discussed  as  follows: 

•  Comment:  Seventy-eight  (78) 
commenters,  most  of  whom  are  ASCs, 
expressed  strong  support  for  our 
approval  of  the  JCAHO's  and  AAAHC's 
applications  for  deemed  status. 
Commenters  stated  that  the  two 
organizations  are  leaders  in  the 
development  of  outpatient  oriented 
health  care  delivery  and  have  developed 
standards  of  care  and  survey  process 
that  accrue  the  highest  possible  quality 
health  care  in  the  ambulatory  setting. 

•  Response:  We  acknowledge  the 
support  shown  and  have  developed  an 
approval  notice  consistent  with  the 
provisions  contained  in  our  initial 
notice. 

•  Cbmmen^- One  commenter 
suggested  that  since  AAAHC's 
application  for  deeming  was  filed  prior 
to  the  enactment  of  the  new  deeming 
legislation  (Public  Law  104-134), 
AAAHC's  application  should  be 
considered  filed  the  date  Public  Law 
104-134  was  enacted  (April  26, 1996). 

Response:  As  we  stated  in  the  initial 
notice,  we  do  not  believe  the  timeframe 
set  forth  in  the  new  deeming  legislation 
is  applicable  to  deeming  applications 
filed  prior  to  its  enactment.  We  viewed 
the  letter  that  AAAHC  wrote  to  us  on 
May  23, 1996,  requesting  that  we 
process  its  application  under  the  new 
timeframes,  as  triggering  the  new 
timeframes.  In  order  to  comply  with  the 
requirements  in  revised  section 
1865(b)(3)(A)  of  the  Act,  that  we  publish 
an  initial  notice  identifying  the  national 
accreditation  body  making  the  request 
not  later  than  60  days  after  the  date  of 
receipt  of  the  request,  we  placed  our 
initial  notice  on  pubUc  display  July  19, 
1996,  and  it  appeared  in  the  July  23, 
1996  issue  of  the  Federal  Register. 
Likewise,  in  order  to  comply  with  the 
requirement  that  we  publish  an 
approval  notice  of  our  findings  within 
210  days  after  we  received  an  approved 
notice  by  December  19, 1996. 

Comment:  One  commenter  stated  that 
AAAHC's  ASC  "accreditees"  are  not 
"members"  of  AAAHC. 

Response:  We  accept  this  comment 
and  will  refrain  from  referring  to 
AAAHC  accredited  ASCs  as  members  of 
AAAHC. 

Comment:  Five  commenters  stated 
that  if  a  national  accreditation 
organization  has  its  deeming  authority 
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withdrawn  by  HCFA,  this  change 
should  not  affect  ASCs  already  granted 
deemed  status  based  Dn  the 
organization's  accreditation.  In  the  same 
vein,  three  other  commenters  expressed 
concern  about  possible  consequences  to 
an  ASC  if  the  ASCs  accreditation 
organization  lost  its  deeming  authority. 
One  commenter  argued  that  HCFA 
would  not  revoke  Medicare  certification 
of  an  ASC  certified  by  a  State  surveyor 
if  HCFA  changed  the  conditions  for 
coverage,  or  if  the  State  surveying 
^ency  changed  its  survey  procedures. 
TTie  commenter  stated  that  HCFA 
should  conduct  a  facility  by  focility 
review  to  determine  which  facilities 
continue  to  satisfy  Medicare  conditions. 

Response:  Our  procedures  have  been 
well  established  in  regulations  and  we 
must  follow  them  in  this  notice.  In 
accordance  with  42  CFR  488.8  (f)(7), 
should  we  rescind  an  accreditation 
organization's  deeming  authority,  we 
will  publish  a  notice  in  the  Federal 
Register  detailing  the  reasons  for  such 
action.  Accreditation  organizations  are 
required  to  notify  all  accredited  ASCs 
within  10  days  of  our  withdrawal  of 
their  deeming  authority. 

Under  42  CFR  488.8(f)(8)  an  affected 
ASC  retains  its  deemed  status  for  60 
days  after  notification  and  it  can  be 
extended  an  additional  60  days  if  we 
determine  that  the  ASC  submitted  an 
application  within  the  initial  60-days 
timeframe  to  another  approved 
accreditation  organization  or  to  us  so 
that  compUance  with  Medicare 
conditions  can  be  determined.  An  ASC's 
failure  to  do  so  will  jeo(>ardize  its 
participation  in  the  Medicare  program. 

Comment:  One  commenter  requested 
that  HCFA  address  the  issue  of  an  ASC 
applying  to  a  deemed  accreditation 
organization  for  Medicare  certification 
based  on  its  accreditation  when  the  ASC 
is  exempted  by  its  State  from  licensure 
requirements.  The  commenter  gave  the 
example  of  an  entity  qualifying  as  a 
physician's  office  which  is  exempt  from 
licensure  under  State  law.  In  this  case, 
the  commenter  concluded  the 
accreditation  organization  would 
request  that  the  ASC  procedure  either  a 
license  or  evidence  of  exemption  from 
licensure. 

Response:  Section  416.26(a)(2) 
requires  that  facilities  seeking  Medicare 
certification  as  ASCs  based  on  their 
accreditation  by  either  JCAHO  or 
AAAHC  comply  with  State  licensure 
requirements  where  applicable. 
Therefore,  in  the  example  cited,  the 
commenter  is  correct  in  stating  that  the 
accreditation  organization  would 
request  a  license  or  evidence  of 
exemption  if  the  State  permits  a 
physician's  office  to  operate  as  an  ASC. . 


Comment:  One  commenter  questioned 
if  deemed  status  will  apply  to 
physicians'  offices  that  meet  the 
standards  set  by  AAAHC  for  ASCs  but 
do  not  otherwise  qualify  as  ASCs  as 
defined  by  State  laws. 

Response:  As  previously  stated,  if 
State  law  requires  a  license  for  a  facility 
to  operate  in  that  State  as  an  ASC,  such 
requirement  must  be  met  before  an 
entity  such  as  a  physician's  office 
accredited  by  the  JCAHO  or  AAAHC 
under  its  ASC  accreditation  program 
can  be  granted  deemed  status  for 
Medicare  certification  as  an  ASC. 

Comment:  Two  commenters  asked 
how  deemed  status  affects  ASCs  that 
were  Medicare  certified  through  State 
survey  and  accredited  by  either  JCAHO 
or  AAAHC  prior  to  HCFA's  approval  of 
deemed  status  for  these  accreditation 
organizations.  One  of  the  commenters 
also  asked  if  there  is  a  deadline  by 
which  acurrently  certified  ASC  should 
notify  HCFA  that  it  is  accredited  by  a 
deemed  organization. 

Response:  After  this  approval  notice 
is  published  in  the  Federal  Register, 
ASCs  accredited  by  either  JCAHO  or 
AAAHC,  and  already  Medicare  certified, 
are  considered  deemed  for  Medicare 
certification.  When  this  status  change  is 
executed  42  CFR  488.7(a)  discharges  the 
State  agencies  from  ongoing 
responsibility  for  conducting  periodic 
surveys  in  deemed  ASCs  unless  the  ASC 
is  selected  for  a  sample  validation 
survey  or  there  is  a  substantial 
allegation  of  noncompUance.  If  the  ASC 
is  selected  for  a  sample  validation 
survey,  the  ASC  will  be  notified  by  the 
State  agency  before  the  survey  is 
conducted.  In  accordance  with  42  CFR 
488.7.  State  surveyors  will  determine  if 
the  ASC  is  out  of  compliance  with  a 
condition  of  coverage.  If  the  ASC  is 
found  to  be  out  of  compliance,  the  ASC 
will  no  longer  be  deemed  to  meet  the 
Medicare  conditions  and  will  be  subject 
to  full  review  by  the  State  agency. 
Likewise,  if  there  is  a  substantial 
allegation  of  noncompliance  and  the 
State  agency  conducts  a  compliance 
survey  and  finds  a  condition  for 
coverage  out  of  compliance,  the  ASC 
will  be  subject  to  full  review  by  the 
State  agency. 

Comment:  Another  commenter  asked 
that  we  explain  the  procedure  that  new 
ASCs  would  follow  to  become  Medicare 
certified  after  we  grant  deem  status  to 
JCAHO  and  AAAHC.    ♦ 

Response:  First,  Medicare  certification 
based  on  accreditation  is  strictly 
voluntary.  ASCs  seeking  Medicare 
certification,  have  the  option  of 
determining  whether  they  would  prefer 
certification  based  on  (1)  a  State  agency 
survey  or  (2)  accreditation  by  one  of  the 


deemed  organizations.  If  the  ASC 
chooses  the  first  option,  it  would  apply 
directly  to  the  State  survey  agency  in  its 
area  with  which  we  have  a  survey 
agreement.  After  the  survey  is 
completed  the  State  agency  would 
forward  its  recommendation  for 
Medicare  certification  to  the  appropriate 
regional  office  for  processing.  Our 
regional  office  would  notify  both  the 
ASC  and  the  State  agency  of  the  ASC's 
eligibility  to  participate  in  the  Medicare 
program. 

If  the  ASC  elects  the  second  option, 
the  accreditation  organization  would 
send  a  notice  to  our  applicable  regional 
office  indicating  the  ASC's  accreditation 
status  and  whether  the  ASC  is  deemed 
or  not  deemed  for  Medicare 
certification.  The  accrediting 
organization  should  also  send  a  courtesy 
copy  of  such  notification  to  the 
appropriate  State  agency.  One  receipt  of 
such  notification,  the  regional  office 
will  advise  both  the  ASC  and 
appropriate  State  agency  of  the  ASC's 
Medicare  certification  status. 

Comment:  One  commenter  believed  it 
should  remain  the  sole  entity  within  the 
State  responsible  for  determining 
facilities'  Medicare  certification  for 
out{>atient  surgery  since  it  believed 
surgical  procedures  could  eventually  be 
attempted  in  settings  inappropriate  for 
surgery.  The  commenter  stated  that  all 
such  facilities  should  be  licensed  by  the 
State  department  of  public  health. 

Response:  We  have  no  reason  to 
believe  that  granting  deeming  authority 
to  either  JCAHO  or  AAAHC  will  result 
in  outpatient  surgery  being  performed  in 
inappropriate  settings.  Based  on  our 
review  of  each  accreditation 
organization's  standards  and  survey 
poUcies  and  procedures,  we  have 
determined  that  they  both  demonstrate 
the  ASCs  accredited  by  them  would 
meet  or  exceed  HCFA  conditions. 
Furthermore,  in  this  notice  we  reserve 
the  right  to  revoke  deemed  status  for  all 
JCAHO-accredited  or  AAAHC- 
accredited  ASCs  should  either 
organization  revise  its  standards  or 
accreditation  polici^  and  procedures  in 
a  manner  which  fails  to  demonstrate 
that  its  ASCs  continue  to  meet  Medicare 
conditions;  or  if  a  validation  review  or 
a  public  complaint  review  reveals 
widespread,  systematic,  and  unresolved 
problems  with  either  organization's 
accreditation  process  for  ASCs;.or  if  we 
determine  that  either  organization  has 
failed  to  sufficiently  revise  its  standards 
to  the  extend  necessary  to  demonstrate 
that  revised  Medicare  conditions  are 
met  and  enforced.  Moreover,  each  State 
has  the  option  to  estabUsh  more 
stringent  licensure  requirements  or 
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monitoring  procedures  to  safeguard  the 
quality  of  suraery  performed  in  an  ASC. 

Comment:  One  commenter  believes 
that  both  JCAHO's  and  AAAHC's 
anesthesia  requirements  are  not 
equivalent  to  Medicare's  anesthesia 
conditions  since  neither  organization 
currently  requires  physician  supervision 
of  non-physician  administration  of 
anesthesia  and  since  JCAHO's  standards 
contain  no  provision  as  to  the  identity 
or  supervision  of  the  actual  anesthesia 
provider. 

Response:  We  believe  that  the 
coipmenter  may  be  referring  to  these 
organizations'  anesthesia  standards  as 
stated  prior  to  each  organization's  most 
recent  handbook  editions.  JCAHO's 
1996  Comprehensive  Accreditation 
Manual  for  Ambulatory  Care  Section  2 
Leadership  (LD),  standard  LD  1.9-2.6 
and  AAAHC's  1996-1997  Accreditation 
Handbook  for  Ambulatory  Health  Care 
(Chapter  9]  supplement  their  previous 
requirements  in  order  to  meet 
Medicare's  anesthesia  conditions.  We 
have  examined  both  organizations' 
supplemental  anesthesia  standards  and 
are  satisfied  that  both  organizations 
demonstrate  they  meet  our  requirements 
for  physician  supervision  of  non- 
physician  administration  of  anesthesia 
and  identification  of  the  anesthesia 
provider  under  42  CFR  416.42(b) 
Standard:  Administration  of  Anesthesia. 

Comment:  One  commenter  advocated 
eliminating  HCFA's  requirement  that 
physicians  supervise  certified  registered 
nurse  anesthetists.  The  commenter 
stated  that  HCFA  seemed  receptive  to 
this  recommendation  when  considering 
revisions  of  its  hospital  conditiott^f 
participation. 

Response:  We  cannot  accept  this 
comment.  The  issue  raised  is  not  the 
subject  of  this  notice,  which  is  limited 
to  the  approval  of  ASC  deeming 
authority  for  JCAHO  and  AAAHC. 

Comment:  One  commenter  expressed 
concern  about  the  dominating  presence 
of  physicians  on  each  of  the  governing 
bodies  for  JCAHO  and  AAAHC.  The 
commenter  believed  that  these 
organizations  shouid^ave 
representatives  on  their  governing 
bodies  that  reflect  broad  community 
interest. 

Response:  Revised  section  1865(b)(1) 
of  the  Act  requires  us  to  determine 
whether  accreditation  by  a  national 
accreditation  organization  demonstrates 
that  Medicare  conditions  are  met.  We 
have  determined  that  accreditation  by 
JCAHO  and  AAAHC  demonstrate  that 
Medicare  conditions  for  ASCs  are  met. 
Because  there  are  no  statutory  or 
regulatory  requirements  for  broad 
community  representation  on  the 
governing  or  advisory  boards  or 


committees  of  private  accreditation 
organizations,  we  are  not  in  a  position 
to  require  either  JCAHO  or  AAAHC  to 
include  any  specific  groups  on  its 
boards  or  committees.  Our  primary 
concern  is  the  content  and  application 
of  the  accreditation  standards  and 
procedures. 

Comment:  One  conunenter  stated  that 
HCFA  should  be  aware  that  the  private 
creation  of  patient  care  standards  is 
fraught  with  peril  by  virtue  of  the  thrust 
of  the  federal  antitrust  laws.  The 
comment  read:  "Simply  stated,  it  cannot 
be  routinely  expected  that  private 
standard-setting  bodies  will  make 
legitimate  patient  safety  considerations 
paramount  when  confronted  with  the 
threat  of  antitrust  legislation,  a  threat 
which  HCFA  does  not  face." 

Response:  HCFA,  in  its  process  of 
granting  deemed  authority,  is  not 
fostering  the  creation  of  private  patient 
care  standards.  We  have  our  own 
conditions  for  coverage  and  the 
organizations  requesting  deemed 
authority  must  have  their  standards 
meet  these  conditions.  Therefore,  since 
outside  groups  are  not  acting  together  to 
create  private  care  standards,  we  do  not 
anticipate  antitrust  implications. 

Comment:  One  commenter  proposes 
that  we  modify  our  regulations  to  allow 
AAAHC  to  perform  "unannounced 
inspections"  rather  than  "unannounced 
surveys"  to  assess  an  ASCs  compliance 
with  Medicare  conditions.  The 
commenter  suggests  that  unannounced 
inspections  for  compliance  be 
conducted  in  conjunction  with  regularly 
scheduled  tri-annual  full  surveys.  The 
commenter  contends  that  "the  time  and 
cost  (disruption)  associated  with  a  full 
survey  is  quite  high."  The  commenter 
argues  that  inspections  would  be  less 
disruptive  and  require  fewer  staff 
resources. 

Response:  We  believe  the  commenter 
has  assumed  that  mandated  use  of 
unannounced  surveys  for  ASCs  seeking 
Medicare  certification  based  on  their 
AAAHC  accreditation  would  necessitate 
two  separate  survey  processes  for  such 
ASCs,  i.e.,  an  announced  survey  to 
accredit  an  ASC  plus  an  unannounced 
survey  to  determine  if  the  ASC  meets 
our  Medicare  conditions.  We  have  no 
intention  of  imposing  such  survey 
requirements  on  either  AAAHC  or 
ASCs.  Instead,  the  required  use  of 
unannounced  surveys  simply  means 
that  AAAHC  would  conduct  full 
triennial  surveys  on  ASCS  seeking 
deemed  status  without  advising  them  in 
advance  that  such  a  survey  is 
forthcoming  on  a  specific  date. 

Comment:  One  commenter  asked  for  a 
definition  of  an  "unannounced"  survey. 
Specifically,  the  commenter  wantod  to 


know  if  JCAHO  would  still  send  a 
notice  of  int^t  to  survey  prior  to 
conducting  the  survey. 

Response:  As  a  matter  of  policy,  we 
interpret  unannounced  surveys  to  mean 
the  accreditation  organization  will  not 
send  a  notice  of  intent  to  survey  an  ASC 
prior  to  conducting  the  survey  for  those 
ASCs  that  want  their  accreditation  to 
count  for  Medicare  certification.  We 
understand  that  unannounced  surveys 
may  result  in  some  minor  survey 
problems;  therefore,  ander  section  2700 
("The  Survey  Process")  of  our  State 
Operations  Manual,  facilities  may  be 
given  advanced  notice  (no  more  than 
two  working  days)  if  the  following  two 
criteria  are  met: 

•  The  facility  is  inaccessible  via 
conventional  travel  means  and  making 
special  or  extraordinary  travel 
arrangements  are  necessary;  and 

•  There  is  a  high  probability  that  the 
staff  essential  to  the  survey  process  will 
be  absent  or  the  facility  will  be  closed 
unless  the  survey  is  announced. 

Both  accrediting  organizations  have 
agreed  to  the  unannounced  survey 
process  for  those  ASCs  that  wish  to  be 
deemed  to  meet  Medicare  conditions  for 
coverage  based  on  their  accreditation. 
Hence,  the  ASCs  that  are  deemed  to 
meet  Medicare  conditions  for  cQverage 
based  on  accreditation  will  not  be  sent 
a  notice  of  intent  to  survey,  unless  both 
of  the  above  criteria  are  met. 

Comment:  One  commenter  said  it  is 
unclear  from  our  initial  notice  whether 
we  have  made  an  attempt  to  assess  the 
ability  of  JCAHO  and  AAAHC  to 
monitor  Life  Safety  Code  application. 
The  commenter  was  not  aware  of  any 
ongoing  capability  to  survey  and  assess 
the  compliance  with  Life  Safety  Code 
requirements. 

Response:  In  our  initial  notice,  we 
discussed  specific  areas  in  which  our 
Medicare  conditions  for  ASCs  exceeded 
accreditation  standards  for  both  JCAHO 
and  AAAHC  as  they  existed  prior  to 
discussions  with  both  organizations  and 
before  their  submittal  of  amendments  or 
supplements  to  their  standards,  survey 
procedures  are  scoring  guidelines  were 
submitted  to  comply  with  Medicare 
ASC  conditions.  On  examination,  we 
found  no  disparity  between  our  Life 
Safaty  Code  condition  and  JCAHO's 
standard.  However,  as  stated  in  our 
initial  notice,  examination  revealed  that 
AAHC  had  not  previously  mandated 
compliance  with  the  provisions  of  the 
National  Fire  Protection  Association 
Life  Safety  Code  as  we  require  for  ASCs. 
Instead,  AAAHC  had  heretofore 
required  compliance  with  applicable 
local  or  State  safety  codes  to  ensure 
patient  and  facility  safety  in  the  event 
of  fire.  We  advised  ia  our  initial  notice 


Federal  Register  /  Vol.  61,  No.  245  /  Thursday.  December  19,  1996  /  Notices 


67047 


that  AAAHC  had  developed  a 
supplementary  standard  to  Chapter  8, 
"Facilities  and  Environment",  that 
requires  an  ASC  requesting  Medicare 
certincation  to  comply  with  the 
provisions  of  the  National  Fire 
Protection  Association  Life  Safety  Code. 
Furthermore,  AAAHC  has  incorporated 
the  Lifie  Safety  Code  by  reference  into 
the  AAAHC  standard.  Therefore,  we 
have  no  reason  to  believe  these  two 
oi^anizations  lack  the  ability  to  monitor 
Life  Safety  Code  application. 

Comment:  One  commenter  asked  how 
State  agencies  would  monitor  plans  of 
corrections  for  deficiencies  or  violations 
cited  by  JCAHO  or  AAAHC  as  proposed 
on  page  61  FR  38209  of  our  initial 
notice.  The  commenter  also  asked  how 
State  agencies  would  obtain  such 
violations  in  a  timely  manner,  how  State 
surveys  would  be  trained  to  survey 
against  the  deemed  organization's 
standards;  and  how  this  monitoring 
activity  would  be  funded. 

Response:  Thank  you  for  indicating  a 
discrepancy  in  our  discussion  on  page 
61  FR  38209  about  monitoring  an  ASC's 
plan  of  correction.  The  discussion 
pertains  to  the  use  of  an  accreditation 
organization's  scoring  guidelines  to 
assess  an  ASC's  level  of  compliance 
v^th  its  standards.  In  that  discussion, 
we  incorrectly  stated  that  the  State 
agency  would  monitor  an  ASC's  plan  of 
correction  if  the  ASC  received  from  the 
organization  a  score  of  3,  4,  or  5,  which 
corresponds  to  our  determination  of 
noncompliance.  We  should  have  instead 
stated  that  in  such  cases  the 
accreditation  organization,  not  the  State 
agency,  would  monitor  the  ASC's 
correction  plan. 

Comment:  Oie  commenter  expressed 
concern  about  the  ability  of  JCAHO  and 
AAAHC  to  investigate  individual 
complaints  about  a  specific  provider  it 
accredits. 

Response:  Our  evaluation  of  the 
accreditation  programs  for  both  JCAHO 
and  AAAHC  did  not  detect  any         . .    * 
indications  that  either  of  these 
organizations  would  be  incapable  of 
investigating  individual  complaints 
about  any  ASC  either  organization 
accredits. 

m.  PaperwM'k  Reduction  Act 

The  public  reporting  and 
recordkeeping  burden  reflected  in  this 
notice  is  refiarenced  in  the  currently 
approved  regulation  entitled  "Granting 
and  Withdrawal  of  Deeming  Authority 
to  National  Accreditation  Organizations 
tHSQ-159-F)."  The  paperwork  burden 
refierenced  in  HSQ-159-F  is  currently 
approved  by  the  Office  of  Management 
and  Budget  (OMB),  under  OMB 


approval  number  0938-0690,  with  an 
expiration  date  of  8/31/99. 

IV.  Regulatory  Impact  Statement 

In  Hscal  year  1993,  there  were  1,657 
certified  ASCs  participating  in  the 
Medicare/Medicaid  programs.  We 
conducted  141  initial,  549 
recertification  (both  at  a  cost  of 
$537,312),  and  18  complaint  surveys.  In 
Tiscal  year  1994,  there  were  1,855 
certified  ASCs.  This  was  an  increase  of 
198  facilities.  We  conducted  213  initial, 
492  recertihcation  (both  at  a  cost  of 
$555,068),  and  24  complaint  surveys.  In 
fiscal  year  1995,  there  were  2,105  ASCs. 
This  was  an  increase  of  250  Medicare/ 
Medicaid  certified  ASCs.  We  conducted 
211  initial,  288  recertification  (both  at  a 
cost  of  $714,069),  and  24  complaint 
surveys.  In  fiscal  year  1996,  there  were 
2,219  ASCs.  This  was  an  increase  of  114 
Medicare/Medicaid  certified  ASCs.  We 
conducted  180  initial,  115 
recertification  (both  at  a  cost  of 
$848,125)  and  one  complaint  survey.  As 
the  data  above  indicate,  the  number  of 
ASCs  and  the  cost  for  conducting  ASC 
surveys  are  increasing;  however,  the 
numbsr  of  surveys  conducted  is 
decreasing.  We  contacted  several 
regional  offices  during  fiscal  year  1996 
to  determine  the  number  of  pending 
ASC  initial  surveys,  which  number 
approximately  200  to  300.  These 
pending  initial  surveys  are  not 
uniformly  dispersed  among  the  regional 
offices,  so  there  would  be  a  significant 
impact  on  some  regional  offices. 

While  the  fiscal  year  1997 
appropriation  for  survey  activities  has 
been  substantially  increased  (by  seven 
percent)  for  the  first  time  in  four  years, 
the  increase  is  insufficient  to  meet  the 
survey  demand.  The  numbers  of 
participating  providers  and  suppliers 
continue  to  increase.  As  indicated 
above,  there  was  a  25  percent  increase 
in  ASCs  within  4  yecu^  (fiscal  years 
1993  through  1996).  In  an  effort  to 
guarantee  the  continued  health,  safety, 
and  services  of  beneficiaries  in  facilities 
already  certified,  as  well  as  provide 
relief  in  this  time  of  tight  fiscal 
restraints,  we  are  approving  deeming  for 
ASCs  accredited  by  the  JCAHO  and 
AAAHC  as  meeting  Medicare 
requirements.  Thus  we  continue  our 
focus  on  assuring  the  health  and  safety 
of  services  by  providers  and  suppUers 
already  certified  for  participation  in  a 
cost  effective  manner. 

In  accordance  with  the  provision  of 
Executive  Order  12866,  this  notice  was 
not  reviewed  by  the  Office  of 
Management  and  Budget. 

Authoritjr.  Section  1865  of  the  Social 
Security  Act  (42  U.S.C  1395bb)  Catalog  of 
Federal  Domestic  Assistance  Program  No. 


93.774,  Medicare — Supplementary  Medical 
insurance  Program) 

Dated:  December  6, 1996. 
Bruce  C.  Vladeck, 

Administrator,  Health  Care  Financing 
Administration. 

Dated:  December  13, 1996. 
Donna  E.  Shalala, 
Secretary. 

[FR  Doc.  96-32194  Filed  12-l»-96;  8:45  am] 
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Health  Resources  and  Services 
Administration  Advisory  Council; 
Notice  of  Meeting 

In  accordance  with  section  10(a)(2)  of 
the  Federal  Advisory  Committee  Act 
(Public  Law  92-463),  announcement  is 
made  of  the  following  National 
Advisory  body  scheduled  to  meet 
during  the  month  of  February  1997: 

Name:  National  Advisory  Committee  on 
Rural  Health. 

Dates  and  Time:  February  3-5, 1997. 

Place:  The  Westin  (Formerly  Icnown  as  The 
Vista  Hotel),  1400  M  Street.  N.W., 
Washington,  DC.  20005.  Phone:  (202)  429- 
1700,  FAX:  (202)  785-0786. 

The  meeting  is  open  to  the  public 

Agenda:  The  plenary  session  on  Monday, 
February  3,  will  convene  at  8:30  a.m.  The 
meeting  will  be  devoted  to  developing  the 
Conmiittee's  agenda  for  the  coming  year. 
There  will  be  discussion  of  linkages  between 
the  activities  of  the  Advisory  Committee  and 
rural  research  centers  supported  by  the  Office 
of  Rural  Health  Policy.  There  will  be  a 
general  review  of  the  Advisory  Committee's 
activities  in  light  of  departmental  and 
congressional  priorities  for  the  coming  year. 

On  Monday  afternoon  and  Tuesday, 
February  4,  the  Committee  will  meet  in  W<M"k 
Group  sessions  to  deliberate  and  refine 
objectives  relating  to  J-1  Visas  and  AnUtrust 
issues  initiated  at  the  last  meeting. 

The  meeting  will  convene  at  8:30  a.m.  on 
Wednesday,  February  5.  Ad)oumment  is 
anticipated  by  12:30  p.m. 

Anyone  requiring  information  regarding 
the  subject  Committee  should  contact  Dena 
S.  Puskln,  Executive  Secretary,  National 
Advisory  Committee  on  Rural  Health,  Health 
Resources  and  Services  Administration, 
Room  9-05.  Parklawn  Building,  5600  Fishers 
Lane,  Rockville,  Maryland  20857,  Telephone 
(301)  443-0835,  FAX  (301)  443-2803. 

Persons  interested  in  attending  any  portion 
of  the  meeting  should  contact  Ms.  Arlene 
Granderson  or  IJsa  Shelton,  OfHce  of  Rural 
Health  Policy,  Health  Resources  and  Services 
Administration,  Telephone  (301)  443-0835. 

Agenda  Items  are  subject  to  change  as 
priorities  dictate. 

Dated:  December  16, 1996. 
Jackie  E.  Baum, 

Advisory  Committee  Management  Officer, 
HRSA. 
(FR  Doc.  96-32270  Filed  12-18-96;  8:45  am) 
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Indian  Health  Service 

Statement  of  Mission,  Organization, 
Functions  and  Delegations  of 
AuttK>rity 

Part  G  Indian  Health  Service 

Part  G.  of  the  Statement  of 
Organization,  Functions,  and 
Delegations  of  Authority  of  the 
Department  of  Heahh  and  Human 
Services,  as  amended  at  52  FR  47053- 
67,  December  11, 1987,  and  most 
recently  amended  at  60  FR  56606, 
November  9,  1995,  is  amended  to  reflect 
a  reorganization  of  the  Indian  Health 
Service  (IHS)  Headquarters.  This  notice 
revises  the  organizational  structure  and 
realigns  the  administrative  and 
programmatic  functions  of  the  IHS 
Headquarters.  The  streamlined  IHS 
Headquarters  organization  is  focused  on 
leadership,  advocacy,  and  support  of  the 
American  Indian  and  Alaska  Native  (AI/ 
AN)  health  care  delivery  programs 
operated  by  tribal  governments.  Urban 
Indian  organizations,  and  directly  by  the 
IHS  and  follows  recommendations 
contained  in  the  Indian  Health  Design 
Team  Final  Report,  November  1995. 
This  new  IHS  Headquarters 
organizational  structure  is  both  flexible 
and  prepared  for  further  downsizing  to 
meet  the  transfer  of  health  programs  and 
management  responsibilities  to  tribal 
governments  in  support  of  Indian  Self- 
Determination  policies.  The  changes  are 
as  follows: 

Delete  the  functional  statements  for 
the  IHS  Headquarters  in  their  entirety 
and  replace  with  the  following: 

Chapter  G  A  Office  of  the  Director 

Section  GA-OO,  Indian  Health  Service — 
Mission 

The  IHS  provides  a  comprehensive 
health  services  delivery  system  for 
American  Indians  and  Alaska  Natives' 
(AI/AN)  with  opportunity  for  maximum 
tribal  involvement  in  developing  and 
managing  programs  to  meet  Uieir  health 
needs.  The  goal  of  the  IHS  is  to  raise  the 
health  level  of  the  AI/AN  people.to  the 
highest  possible  level. 

To  carry  out  its  mission  and  to  attain 
its  goal,  the  IHS: 

(1)  Assists  Indian  tribes  in  developing 
their  health  programs  through  activities 
including  health  management  training, 
technical  assistance,  and  human 
resource  development;  (2)  fiacil|tates  and 
assists  Indian  tribes  in  coordinating 
health  planning,  in  obtaining  and 
utilizing  health  resources  available 
through  Federal,  State,  and  local 
programs,  in  operating  comprehensive 
health  programs,  and  in  health  program 
evaluation;  (3)  provides  comprehensive 


health  care  services,  including  hospital 
'and  ambulatory  medical  care, 
preventive  and  rehabilitative  services, 
and  development  of  community 
sanitation  facilities,  and  (4)  serves  as  the 
principal  Federal  advocate  for  Indians 
in  the  health  field  to  assure 
comprehensive  health  services  for  AI/ 
AN. 

Section  GA-10,  Indian  Health  Service — 
Organization 

The  IHS  is  an  Operating  Division 
within  the  Department  of  Health  and 
Human  Services  and  is  under  the 
leadership  and  direction  of  a  Director 
who  is  directly  responsible  to  the 
Secretary  of  Health  and  Human 
Services.  The  IHS  consists  of  the 
following  major  components: 

•  Office  of  the  Director  (GA), 

•  Office  of  Management  Support 
(GAA). 

•  Office  ofPublic  Health  (GAB),  and 

•  IHS  Area  Offices  (GF). 

Section  GA-20,  Functions 

Office  of  the  Director  (GA).  Provides 
overall  direction  and  leadership  for  the 
IHS  by: 

(1)  Establishing  goals  and  objectives 
for  the  IHS  consistent  with  the  mission 
of  the  IHS;  (2)  providing  leadership 
during  the  development  of  health  care 
poUcy;  (3)  providing  leadership  to 
ensure  the  delivery  of  quality 
comprehensive  health  services;  (4) 
coordinating  the  IHS  activities  and 
resources  internally  and  externally  with 
the  activities  and  available  resources  of 
other  governmental  and 
nongovernmental  programs,  promoting 
optimum  utilization  of  all  available 
health  resources;  (5)  advocating  for  the 
health  needs  and  concerns  of  AI/AN 
and  promoting  the  IHS  programs  at  the 
local.  State,  national,  and  international 
levels;  (6)  developing  and 
demonstrating  alternative  methods  and 
techniques  of  health  services 
management  and  delivery  with 
maximum  participation  by  Indian  tribes 
and  Indian  organizations;  (7)  supporting 
the  development  of  individual  and 
tribal  capacities  to  participate  in  Indian 
health  programs  through  means  and 
modalities  that  they  deem  appropriate 
to  their  needs  and  circumstances;  (8) 
affording  Indian  people  an  opportunity 
to  enter  a  career  in  the  IHS  by  applying 
Indian  preference;  (9)  disseminating 
information  to  IHS  consumers  and  the 
general  public  regarding  the  activities  of 
the  IHS  and  the  health  status  of  AI/AN 
people  and  communities;  and  (10) 
ensuring  full  application  of  the 
principles  of  Equal  Employment 
Opportunity  laws  and  ihe  Civil  Rights 


Act  in  managing  the  human  resources  of 
the  IHS. 

Urban  Indian  Health  Proffnms  Staff. 
(1)  Advises  the  Director,  IHS,  on  the 
activities  and  issues  related  to  the  IHS' 
implementation  of  Title  V  of  the  Indian 
Health  Care  Improvement  Act,  as 
amended;  (2)  develops  and  recommends 
poUcies,  administrative  procedures  and 
guidelines  for  IHS  services  and 
activities  for  urban  Indian  health 
programs  and  organi^ions;  (3)  assures 
that  urban  Indian  heauhafirograms  and 
organizations  are  informed  of  pertinent 
heahh  policy  and  that  consultation  with 
urban  Indian  health  programs  and 
organizations  occurs  during  the 
development  of  IHS  policy;  (4)  supports 
urban  Indian  health  programs  and 
organizations  in  managing  health 
programs  and  coordinates  support 
available  from  other  public  and  private 
agencies  and  organizations;  (5)  advises 
the  Director,  IHS,  on  agency  compliance 
to  urban  Indian  health  program  policies, 
administrative  procedures  and 
guidelines;  (6)  maintains  relevant 
information  on  urban  Indian  health 
programs  and  organizations;  and  (7) 
coordinates  meetings  and  other 
communications  with  urban  Indian 
health  program  representatives. 

To  provide  for  the  full  participation  of 
Indian  tribes  in  the  programs  and 
services  provided  by  the  Federal 
Government,  and  to  ensure  that  the 
responsibilities  of  the  United  States  are 
not  waived,  modiHed,  or  diminished  in 
any  way  with  respect  to  Indian  tribes 
and  individual  Indians,  by  any  grant, 
contract,  compact,  or  funding  agreement 
awarded  by  the  IHS  under  the  Indian 
Self-Determination  and  Education 
Assistance  Act,  as  amended,  the: 

•  Office  of  Tribal  Self-Governance 
(GA-1).  (1)  Develops  and  oversees  the 
implementation  of  Tribal  self- 
governance  legislation  and  authorities 
in  the  IHS,  under  Title  III  of  the  Indian 
Self-Determination  and  Education 
Assistance  Act,  as  amended;  (2) 
develops  and  recommends  policies, 
administrative  procedures,  and 
guidelines  for  self-governance  tribal 
activities,  with  maximum  input  from 
IHS  staff  and  workgroups,  tribes  and 
tribal  organizations,  and  the  Tribal  Self- 
Governance  Advisory  Committee;  (3) 
advises  the  Director  on  Agency 
compliance  with  self-governance 
policies,  administrative  procedures  and 
guidelines  and  coordinates  activities  for 
resolution  of  problems  with  appropriate 
IHS  and  HHS  staff;  (4)  provides 
technical  assistance  and  support  in  the 
development  of  the  Tribal  Self- 
Governance  Demonstration  Project;  (5) 
participates  in  the  reviews,  and 
recommends  approval,  of  proposals 
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from  tribes  for  self-govemaace  planning 
and  negotiation  grants;  (6)  oversees  the 
negotiation  of  self-governance  compacts 
and  annual  funding  agreements  with 
participating  tribal  governments;  (7)  in 
conjimction  with  DiS  Area  and 
Headquarters  components,  identifies  the 
amount  of  Area  office  and  Headquarters 
managed  funds  necessary  to  implement  ■■ 
the  annual  funding  agreements  and 
prepares  annual  budgets  for  available 
tribal  shares;  (8)  coordinates  semi- 
annual reconciliation  of  funding 
agreements  with  IHS  Headquarters 
components,  Area  offices,  and 
participating  tribes;  (9)  is  the  principal 
IHS  office  for  developing,  releasing,  and 
presenting  information  on  behalf  of  the 
Director,  IHS,  related  to  the  IHS  tribal 
self-governance  activities  to  tribes,  tribal 
organizations,  HHS  officials.  IHS 
officials,  and  officials  from  other 
Federal  agencies,  State  and  local 
governmental  agencies,  and  other 
agencies  and  organizations;  (10) 
arranges  national  self-governance 
meetings  to  promote  the  participation 
by  all  AI/AN  tribes  in  IHS  self- 
governance  activities  and  program 
direction;  and  (11)  coordinates  meetings 
for  self-governance  tribal  delegations 
visiting  IHS  Headquqarters. 
And,  the 

Office  of  Tribal  Programs  (GA-2).  (1) 
Advises  the  Director,  IHS,  on  the 
activities  and  issues  related  to  IHS' 
implementation  of  self-determination 
under  Title  I  of  the  Indian  Self- 
Determination  and  Education 
Assistance  Act,  as  amended;  (2) 
develops  and  recommends  policies, 
administrative  procedures,  and 
guidelines  for  a  range  of  IHS  services 
and  activities  for  Title  I  tribes  and  direct 
service  tribes,  and  advises  the  Director 
of  the  effect  they  have  on  health 
programs;  (3)  assures  that  Indian  tribes 
and  Indian  organizations  are  informed, 
regarding  pertinent  health  policy  and 
program  management  issues,  and  that 
consultation  and  participation  by  tribes 
and  Indian  organization  occurs  during 
the  development  of  IHS  policy;  (4) 
administers  the  Tribal  Management 
Grant  Program  to  assist  tribes  in 
developing  and  strengthening  their 
capabilities  in  managing  health 
programs;  (5)  supports  Title  I  tribes  in 
managing  health  programs  and 
coordinates  support  available  from  other 
public  and  private  agencies  and 
organizatioos;  (6)  advises  the  Director. 
IHS,  on  Agency  compliance  to  DiS  self- 
determination  program  policies, 
administrative  procedures,  and 
guidelines;  (7)  coordinates 
implementation  of  special  Indian 
legislaticm  and  authorities;  (8)  maintains 
lelevaht  information  on  Indian  tribes 


and  programs,  and  IHS  tribal  self- 
determination  policies;  (9)  coordinates 
meetings  and  other  communications 
with  non-self  governance  tribal 
delegations;  and  (10)  is  the  principal 
IHS  office  for  developing,  releasing,  and 
presenting  information  o(k  behalf  of  the 
IHS  Director  related  to  the  IHS  tribal 
self-determination  activities  to  trib^, 
tribal  organizations,  HHS  officials,  IHS 
officials,  and  officials  form  other 
Federal  agencies.  State  and  local 
governmental  agencies,  and  other 
agencies  and  organizations. 

Equal  Employment  Opportunity  and 
OvU  Rights  Staff  (GA-3).  (1) 
Administers  the  IHS  equal  employment 
opportunity,  civil  rights,  and  affiimative 
action  programs,  in  accordance  with 
applicable  laws,  regulations,  and  HHS 
poUdes;  (2)  plans  and  oversees  the 
implementation  of  IHS  affirmative 
employment  and  special  emphasis 
programs;  (3)  reviews  data  on  the  IHS 
employee  personnel  actions  and  advises 
IHS  managers  of  discriminatory  trends; 
(4)  ensures  immediate  action  on 
complaints  of  alleged  sexual  harassment 
of  discrimination  on  the  basis  of  sexual 
orientation;  (5)  decides  on  accepting,  for 
investigation,  or  dismissing 
discrimination  complaints  and 
evaluates  accepted  complaints  for 
procedural  sufficiency  and  investigates 
adjudicates,and  resolves  such 
complaints;  and  (6)  develops  EEO 
education  and  training  programs  for  IHS 
programs,  supervisors,  coimselors,  and 
employees. 
Office  of  Management  Support  (GAA.) 

(1)  Provides  advice  and  support  to  the 
Dkector  and  IHS  managers  on 
administrative  and  management 
regidations,  policies,  and  procedures; 

(2)  provides  IHS-wide  leadership, 
guidance,  and  support  in  the 
management  of  financial,'  human, 
personal  property,  supply,  and 
information  resources;  (3)  formulates, 
adnfinisters,  and  supports  IHS-wide 
policies,  delegations  of  authority,  and 
organizations  and  functions 
development;  (4)  provides  leadership, 
direction,  and  coordination  of  activities 
for  continuous  improvement  of 
management  accountability  and 
administrative  systems  and  for  effective 
and  efficient  program  support  services 
IHS-wide;  (5)  administers  a  program  for 
assuring  ihe  integrity  of  IHS  employees 
in  performance  of  their  official  duties 
and  responsibilities  that  conforms  with 
appUcable  laws,  regulations,  and 
guidance  firom  within  the  Department 
and  from  other  Federal  ovosight 
agencies,  and  directs  the  process  for 
personnel  security  and  suitability  in  the 
DiS;  (6)  ensures  the  accoimtability  and 
int^rity  of  acquisition  and  grants 


management,  p>er8onal  property 
utilization,  and  disposition  of  DiS 
resources;  (7)  assures  that  the  DiS 
management  services,  policies, 
procedures,  and  practices  suppmt  DiS 
Indian  Self-Detennination  p>olicies;  (8)' 
administers  the  control  and  quality  of 
DiS  reports,  correspondence,  and 
pubUcations  charged  to  Headquarters' 
officials  for  internal  or  external 
dissemination,  including  regular  and 
special  reports  required  by  the 
Department  and  the  Congress;  (9) 
advises  the  Director  on  statutory  and 
regulatory  issues  related  to  the  IHS  and 
coordination  resolutiooi  of  DiS  legal 
issues  with  the  Office  of  the  General 
Counsel  (OGC),  DiS  staff,  and  other 
Federal  agencies;  (10)  provides 
leadership  and  advocacy  of  the  DiS 
mission  and  goals  with  the  Department, 
Administration,  Congress,  and  other 
external  authorities;  (11)  assures  that 
DiS  appeal  systems  meet  legal 
standards;  (12)  assists  in  the  assurance 
of  Indian  access  to  State,  local,  and 
private  health  programs;  (13)  manages 
DiS  compliance  with  ethics 
requirements  including  the  Federal 
Managers  Financial  Integrity  Act;  and 
(14)  assures  that  access  to  IHS  records 
meet  statutory  requirements. 

Executive  Secretariat  (GAA-1).  (1) 
Reviews,  analyzes,  and  coordinates 
correspondence  received  by  the  DiS 
Office  of  the  Director  (OD);  (2)  assigns 
and  controls  required  correspondence 
follow-up  action  by  appropriate 
functional  areas  at  DiS  Headquarters 
and  Areas;  (3)  assigns,  control,  and 
tracks  reports  required  by  the  Congress; 
(4)  ensures  the  quality  of 
correspondence,  reports,  and 
publications  from  DiS  Headquarters  and 
Area  offices  that  require  signature  by 
DiS  OD  for  internal  and  external 
distribution;  (5)  conducts  training  to 
pnunote  conformance  by  DiS 
Headquarters  and  Area  staff  on  the  IHS 
Executive  Correspondence  Guidelines, 
other  good  correspondence  practices, 
and/ or  the  requirements  of  higher 
echelon  organizations;  (6)  maintains  an 
automated  document  tracking  system  to 
assist  in  timely  processing  of  internal 
{md  external  correspondence;  (7) 
maintains  official  records  for  OD 
correspondence  and  conducts  topic 
research  of  files,  as  needed;  (8)  writes, 
develops,  prepares,  and  coordinates 
documents  for  IHS  OD  signature;  (9) 
coordinates  the  review  of  poUcy  issues 
that  surface  in  prepared  responses  or 
initiatives  and  resolves  differences;  and 
(10)  ensures  accurate  flow  of 
correspondence  and  related  information 
to  tribes,  tribal  OTganizations,  heads  of 
Federal  Government  departments  and 
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agencies,  congressional  staff  offices,  and 
members  of  Congress. 

Management  Policy  Support  Staff 
(GAA-2).  (1)  Provides  analysis, 
advisory,  and  assistance  services  to  IHS 
managers  and  staff  for  the  development, 
clearance,  and  filing  of  IHS  directives 
and  delegations  of  authority;  (2)  serves 
as  principal  advisor  and  source  for 
technical  assistance  for  establishment  or 
modification  of  organizational 
infrastructures,  functions,  and  Standard 
Administrative  code  configurations;  (3) 
administers  a  program  for  assiuing  IHS' 
compliance  with  management  control 
requirements  in  the  Federal  Managers' 
Financial  Integrity  Act;  (4)  coordinates 
the  development,  clearance,  and 
transmittal  of  IHS  responses  and 
followup  to  reports  issued  by  the  OfBce 
of  Inspector  General  (OIG),  the  General 
Accounting  Office  (GAO),  and  other 
Federal  internal  and  external 
authorities;  and  (5)  provides  assistance 
and  support  to  specdal  assigned  task 
groups,  and  conducts  special  program  or 
management  integrity  reviews  as 
remiired. 

Division  of  Administrative  Support 
(GAAl).  (1)  Plans,  develops  and  directs 
program  support  and  general  services 
programs;  (2)  develops  and  disseminates 
policy  and  procedural  guidelines  for 
imiform  administrative  services  and 
practices;  (3)  provides  guidance  and 
support  to  IHS  Headquarters  and  field 
in  the  development,  planning,  and 
implementation  of  administrative    ' 
functions;  (4)  maintains  Uaison  with 
Department  and  General  Services 
Administration  (GSA)  on  logistics  issues 
affecting  the  IHS;  (5)  monitors, 
evaluates,  and  reports  on  administrative 
progran:is  and  services;  (6)  provides 
advice  and  technical  assistance  on 
design  and  layout,  inventories,  and 
print  order  tracking  for  IHS 
publications;  and  (7)  manages  a  variety 
of  special  projects. 

Division  of  Financial  Management 
(GAA2).  (1)  Develops  and  prepares  the 
budget  for  the  Office  of  Management 
and  Budget  (OMB)  submission  and  the 
President's  budget  for  the  Indian  Health 
Service  and  Facihties  Appropriation;  (2) 
participates  with  Department  officials  in 
budget  briefings  for  the  OMB  and 
Congress;  (3)  distributes,  coordinates, 
and  monitors  resotirce  allocations;  and 
(4)  in  collaboration  with  the 
Headquarters  officials  and  the  tribes, 
develops  and  implements  budget,  fiscal, 
and  accounting  procedures  and 
conducts  reviews  and  analyses  to  ensure 
compliance  in  budget  activities. 

Division  of  Acquisition  and  Grants 
Management  (GAA3).  (1)  Develops, 
recommends,  and  oversees  the 
implementation  of  policies  and 


procedures  and  delegations  of  authority 
for  the  acquisition  and  grants 
management  activities  in  the  IHS, 
including  self-governance  compacts, 
consistent  with  appUcable  regulaticms. 
directives,  and  guidance  from  higher 
echelon  in  the  Department  and  Federal 
government  oversight  agencies;  (2) 
executes  and  administers  contracts  for 
IHS  Headquarters;  grant  awards  IHS- 
wide.  and  assists  in  acquisition  and 
grants  operations  at  field  components  as 
required;  (3)  evaluates  compliance  with 
acquisition  and  grants  management 
related  directives  at  IHS  Headquarters 
and  Area  offices  and  oversees  actions 
required  to  correct  identified 
wetaknesses;  (4)  provides  cost  advisory 
and  audit  resolution  services  in 
accordance  with  applicable  statutes  and 
regulations;  (5)  advises  the  Director, 
Office  of  Management  Support,  of 
proposed  legislation,  regvilations  and 
directives  that  affect  contracts  and 
financial  assistance  programs  in  the 
IHS;  (6)  manages  the  IHS  acquisition 
and  grant  information  systems  and 
conducts  analysis  of  data  for  reports 
and/or  responses  to  inquiries  from 
internal  and  external  authorities;  (7) 
conducts  training  and  provides  advice 
and  technical  consultation  for  contracts 
and  grants  policies  and  procedures  to 
IHS  Headquarters  and  field  components; 
(8)  coordinates  the  IHS  Small, 
Disadvantaged,  and  Women-Owned 
Btisiness  programs  and  oversees 
compliance  with  the  Buy  Indian  Act;  (9) 
is  the  IHS  contact  point  for  contract 
protests,  and  to  the  Department  and  the 
GAO  regarding  contract-related  issues; 
(10)  administers  the  agency  agreements 
program  in  the  IHS;  and  (11) 
coordinates  the  collection  of  disallowed 
costs  cited  in  reports  of  contractor  and 
grantee  audits. 

Division  of  Human  Resources  (GAA4). 
(1)  Advises  the  Director.  IHS,  on 
personnel  management  issues,  pro-ams 
and  policies  for  Qvil  Service  and 
Commissioned  Corps  personnel 
programs;  (2)  asstires  implementation  of 
the  Indian  Preference  policy  in  all 
personnel  practices;  (3)  develops 
personnel  management  policies, 
programs,  and  reports  in  accordance 
with  applicable  laws,  regulations,  and 
policies:  (4)  provides  personnel 
management  and  services  throughout 
IHS,  to  include,  but  not  limited  to, 
manpower  planning  and  utilization, 
staffing,  recruitment,  compensation  and 
classification,  human  resource 
development,  pay  administration,  labor, 
and  employee  relations;  (5)  provides 
advice,  consultation,  and  assistance  to 
IHS  management  and  tribal  officials  on 
tribal  health  program  personnel  policy 


issues;  (6)  provides  technical  support, 
guidance,  and  assistance  on  all 
personnel  programs  to  DiS  Headquarters 
operations  and  other  organizations  as 
necessary;  (7)  provides  liaison  for  IHS 
commissioned  corps  activities  with  the 
Department  Division  of  Conunissioned 
Personnel;  and  (8)  represents  IHS  in  all 
personnel  management  matters. 

Division  of  Information  Technology 
Support  (GAA5).  (1)  Advises  the 
Director,  IHS.  on  all  aspects  of 
information  management;  (2)  directs  the 
development  and  implementation  of 
policies,  procedures,  and  standards  for 
information  mantigement  activities  and 
services  in  the  IHS;  (3)  directs  the 
design,  development/purchase, 
implementation,  and  support  of 
information  systems  and  sendcos  used 
in  the  IHS;  (4)  provides  information 
technology  services  and  support  to  IHS, 
tribal,  and  urban  Indian  health 
programs;  and  (5)  represents  the  IHS  to, 
and  enters  into  information  technology 
agreements  with.  Federal,  tribal.  State, 
and  other  organizations. 

Division  of  Regulatory  and  Legal 
Affairs  (GAA6).  (1)  Manages  the  IHS' 
overall  regulations  program  and 
responsibilities,  including  determining 
the  need  for  and  developing  plans  for 
changes  in  regulations,  developing  or 
assuring  the  development  of  needed 
regulations,  and  maintaining  the  various 
regulatory  planning  processes;  (2) 
provides  all  IHS  liaison  with  the  Office 
of  the  Federal  Register  on  matters 
relating  to  the  submission  and  clearance 
of  documents  for  publication  in  the 
Federal  Register,  (3)  assures  proper 
agency  clearance  and  processing  of 
Federal  Register  documents;  (4)  informs 
management  and  program  officials  of 
regulatory  activities  of  other  Federal 
agencies;  (5)  manages  the  IHS  review  of 
non-IHS  regulatory  documents  that 
impact  the  deUvery  of  health  services  to 
Indians;  (6)  advises  the  Director  and 
serves  as  liaison  with  the  Office  of  the 
General  Counsel  (OGC)  on  such  matters 
as  litigation,  regulations,  and  related 
poUcy  issues;  (7)  determines  need  for 
and  obtains  legal  clearance  of  IHS 
directives  and  other  issuances;  (8) 
coordinates  legal  issues  with  the  OGC. 
IHS,  HHS  components,  and  other 
Federal  agencies,  including  the 
identification  and  formulation  of  legal 
questions,  and  advising  on  the 
implementation  of  OGC  opinions;  (9) 
assures  the  IHS'  appeals  processes  meet 
legal  standards;  (10)  advises  on  the 
participates  in  Indian  Self- 
Determination  and  Education 
Assistance  Act  appeals  and  hearings; 
(11)  provides  guidance  and  assistance 
on  State  and  Federal  health  reform 
efforts,  including  access  and  civil  rights 
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aspects  and  State  Medicaid  waivei- 
applications;  (12)  advises  on  the 
administration  of  the  contract  health 
services  (CHS)  appeals  system  and  is  a 
participant  with  the  Office  of  Public 
Health  in  the  Director's  CHS  appeal 
decisions;  and  (13)  manages  the 
retrieval  and  transmittal  of  information 
in  response  to  requests  received  under 
the  Freedom  of  Information  At:t  (FX)IA) 
or  the  Privacy  Act,  and  ensures  the 
security  of  IHS  documents  used  in  such 
responses  that  contain  sensitive  and/or 
confidential  information. 

Division  of  Health  Professions 
Support  (GAA7).  (1)  Develops  the  IHS 
program  to  recruit,  select,  assign,  and 
retain  health  care  professionals,  in 
accordance  with  policies  and  guidance 
provided  by  the  Division  of  Human 
Resources;  (2)  assesses  IHS  professional 
staffing  needs;  (3)  provides  research  and 
analysis  functioned  for  Chief  Medical 
Officers,  Clinical  Directors,  and  senior 
clinicians;  (4)  manages  and  supports 
health  professions  education  programs 
and  activities;  and  (5)  develops  and 
administers  Indian  Health  Professions 
programs  authorized  by  the  Indian 
Health  Care  Improvement  Act  (IHCIA), 
as  amended. 

O^ce  of  Public  Health  (GAB).  (1) 
Advises  and  supports  the  Director,  MS, 
on  policy,  budget  formulation,  and 
resources  allocation  regarding  the 
operation  and  management  of  IHS 
direct,  tribal  and  urban  public  health 
programs,  quality  assurance,  and  self- 
determination;  (2)  provides  agency-wide 
leadership  and  consultation  to  IHS 
direct,  tribal,  and  urban  public  health 
programs  on  IHS  goals,  objectives, 
policies,  standards,  and  priorities;  (3) 
represents  the  IHS  within  the  HHS  and 
external  organizations  for  purposes  of 
liaison,  professional  collaboration, 
cooperative  ventures,  and  advocacy;  (4) 
manages  and  provides  national 
leadership  and  consultation  for  IHS  and 
Area  Offices  on  strategic  and  tactical 
planning,  program  evaluation  and 
assessment,  public  health  and  medical 
services,  research  agendas,  and  special 
public  health  initiatives  for  the  agency; 
(5)  manages  the  design,  development, 
and  assessment,  for  facilities 
implementation  of  resource 
requirements  and  resources  allocation 
methodology  models  for  the  agency;  (6) 
carries  out  IHS  responsibilities  as 
required  by  the  United  States  Federal 
Response  Plan  imder  Emergency 
Support  Function  No.  8;  (7)  assures 
agency  compliance  with  the  Code  of 
Federal  Regulations  45,  Part  46, 
Protection  of  Human  Subjects;  and  (8) 
administers  the  functions  related  to 
clinical  services,  managed  care, 
hospitals  and  ambulatory  care  centers, 


communfty  and  environmental  health, 
and  facilities  and  environmental 
engineering. 

Division  of  Clinical  and  Preventive 
Senrices  (GABl).  (1)  Serves  as  the 
primary  source  of  technical  and  policy 
advice  for  IHS,  and  Area  Offices  and 
IHS  direct,  tribal,  and  urban  public 
health  programs  on  the  full  scope  of 
clinical  health  care  programs,  including 
their  quality  assurance  and  preventive 
aspects,  and  tort  claims;  (2)  provides 
leadership  in  articulating  the  clinical 
needs  of  the  AI/AN  population  and 
competing  health  care  needs;  (3) 
advocates  the  resource  needs  of 
specialized  health  care  delivery 
providers  of  clinical  services 
disciplines;  (4)  provides  consultation 
and  technical  support  to  IHS  direct, 
tribal,  and  urban  health  programs 
including,  but  not  limiteid  to,  alcohol 
and  substance  abuse,  dental  services, 
diabetes  and  other  chronic  disease 
prevention,  emergency  medical  services 
training  and  material  support,  mental 
health,  nutrition  services  training  and 
education,  services  for  children  with 
special  needs,  and  sensory  disabilities 
services;  and  (5)  administers  the 
program  functions  that  include,  but  are 
not  limited  to,  alcohol  and  substance 
abuse,  chronic  disease  such  as  diabetes 
and  cancer,  clinical  engineering,  dental 
services,  emergency  medical  services, 
health  records,  maternal  and  child 
health,  mental  health  and  social 
services,  pharmacy  services,  nursing 
services,  and  nutrition  and  dietetics. 

Division  of  Managed  Care  (GAB2).  (1) 
Serves  as  the  primary  source  of 
technical  and  policy  advice  for  IHS,  and 
Area  Offices  and  IHS  direct,  tribal,  and 
urban  public  health  programs  on  the  full 
scope  of  clinical  health  programs, 
including  their  quality  assurance  and 
preventive  aspects,  managed  care 
services,  third  party  collections  and 
reimbursements,  health  care  facility 
accreditation,  risk  management  and 
quality  assurance;  (2)  administers  and 
implements  guidelines  for  the  IHS 
contract  health  services  (CHS)  program 
including  funds  management,  alternate 
resources,  the  Catastrophic  Health 
Emergency  Fund  (CHEF),  claims 
adjudication,  and  manages  the  national 
IHS  payment  policy  with  a  fiscal 
intermediary;  (3)  provides  leadership  at 
a  national  and  State  level  for  Medicare 
and  Medicaid  and  the  private  insurance 
sector;  (4)  serves  as  liaison  with  the 
Health  Care  Financing  Administration 
for  rate  setting;  (5)  performs  analytical 
studies  to  address  managed  care  issues; 
(6)  serves  as  the  focal  point  regarding 
Medicaid  and  Medicare  managed  care 
activities,  including  the  review, 
evaluation,  and  monitoring  of  sections 


1115  and  igi5(b)  Medicaid  waiver 
proposals  and  other  state  and  federal 
health  care  reform  activities;  and  (7) 
assures  training  on  negotiation  of 
provider  agreements  for  Medicaid  and 
private  insurance  network  provider 
participation. 

Division  of  Community  and 
Environmental  Health  (GAB3).  (1) 
Serves  as  the  primary  source  of 
technical  and  policy  advice  for  IHS 
Headquarters  and  Area  Offices  on  the 
fiiil  scope  of  preventive,  community, 
and  environmental  health  programs  and 
health  data  issues;  (2)  provides 
leadership  in  identifying  and 
articulating  preventive,  community,  and 
environmental  health  needs  of  AI/AN 
populations  and  supports  efforts  to 
build  tribal  capacity;  (3)  advocates  for 
preventive,  community,  and 
environmental  health  care  providers;  (4) 
provides  and  directs  public  health 
surveillance,  intervention  and 
evaluation  programs  and  the 
information  systems  to  support  them; 
(5)  maintains,  analyzes,  makes 
accessible,  and  pubUshes  results  from 
national  program  databases;  (6) 
performs  statistical  and  epidemiological 
consultation  for  the  IHS  in  response  to 
special  conditions  and  communicable 
disease  outbreaks  of  public  health 
significance;  and  (7)  performs  functions 
related  to  public  health  programs  such 
as  environmental  health,  injury 
prevention,  institutional  enviromn 
health,  chronic  disease  prevention, 
infectious  disease  control,  public^h^lth 
nursing,  public  health  educatiorfT 
HeadStart,  dental  public  health, 
community  health  representatives,  and 
nutrition. 
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Division  of  Facilities  and        ^, 
Environmental  Engineering  (GAB4).  (l) 
Serves  as  the  primary  source  of 
technical  and  policy  advice  for  IHS 
Headquarters  and  Area  Offices,  and  IHS 
direct,  tribal,  and  urban  public  health 
programs  on  the  full  scope  of  health 
care  and  sanitation  facilities 
construction  and  management, 
environmental  engineering,  and  realty 
services  management;  (2)  develops 
objectives,  priorities,  standards,  and 
methodologies  for  the  conduct  and 
evaluation  of  environmental  and 
facilities  engineering  activities;  (3) 
maintains  needs  based  workload 
methodology  for  equitable  resource 
distribution;  and  (4)  provides 
leadership,  consultation,  and  staff 
development  to  assure  functional  and 
well  maintained  health  care  facilities, 
and  the  availability  of  water,  sewer,  and 
solid  waste  facilities. 


•  ■    •! 
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Section  GA-30.  Indian  f^aJth  Service- 
Order  of  Succession 

During  the  absence  or  disability  of  the 
Director,  IHS,  or  in  the  event  of  a 
vacancy  in  that  office,  the  following  IHS 
Headquarters  officials,  in  the  order 
listed  below,  shall  act  as  Director,  IHS. 
In  the  event  of  a  planned  extended 
period  of  absence  the  IHS  Director  may 
specify  a  different  order  of  succession. 
The  order  of  succession  will  be: 

(1)  Deputy  Director 

(2)  Director  of  Headquarters 
Operations 

(3)  Director  of  Field  Operations 

(4)  Director,  Office  of  Management 
Support 

(5)  Director,  Office  of  Public  Health 

(6)  Chief  Medical  Officer 

Section  GA-40,  Indian  Health  Service — 
Delegations  of  Authority 

All  delegations  of  authority  and 
redelegations  of  authority  made  to  IHS 
officials  that  were  in  effect  immediately 
prior  to  this  reorganization,  and  that  are 
consistent  with  this  reorganization  shall 
continue  in  effect  pending  further 
redelegation. 

Chapter  GF  IHS  Area  Offices 

Section  GF.OO.  IHS  Area  Offices—  , 
Mission 

TTie  IHS  Area  Offices  carry  out  the 
mission  of  the  IHS  by  providing  a 
system  of  health  care  unique  to  the  Area 
population. 

Section  GF.IO.  IHS  Area  Offices— 
Organization 

An  Area  Office  is  a  bureau-lev«»l 
organization  under  the  direction  of  an 
Area  Director,  who  reports  to  the 
Director,  IHS.  Area  Office  Directors 
supervise  clinical  directors,  who 
administer  programs  of  direct  care  to  the 
Area  population.  The  following  are  the 
Area  Offices  of  the  IHS: 

•  Aberdeen  Area  Office  (GFA) 

•  Alaska  Area  Office  (GFB) 

•  Albuquerque  Area  Office  (GFC) 

•  Bemidji  Area  Office  (GFE) 

•  Billings  Area  Office  (GFF) 

•  California  Area  Office  (GFG) 

•  Nashville  Area  Office  (GFH) 

•  Navajo  Area  Office  (GFJ) 

•  Oklahoma  City  Area  Office  (GFK) 

•  Phoenix  Area  Office  (GPL) 

•  Portland  Area  Office  (GFM) 

•  Tucson  Area  Office  (GFN) 

Section  GF.20.  IHS  Area  Offices- 
Functions 

The  specific  functions  of  the  IHS  Area 
Offices  vary,  however,  each  Area  Office 
includes  functions  organized  to  support 
major  categories  of  administrative 
management  and  clinical  activities, 
such  as: 


Administration  and  Management — 
Financial  management,  administrative 
and  office  services,  contract/grant 
administration,  procurement,  personnel 
management,  facilities  management, 
management  information  systems, 
contract  health  care  services,  and  equal 
employment  opportunity; 

Program  Planning,  Analysis  and 
Evaluation  Programs — Program 
planning,  statistical  analysis,  legislative 
initiatives,  research  and  evaluation, 
health  records,  management  information 
systems,  and  patient  registration/third 
party  collection; 

Tribal  Activity  Programs — Provision 
of  Public  Law  93-638,  Indian  Self- 
Determination  and  Educational 
Assistance  Act,  health  services  delivery, 
community  health  representative 
services,  urban  health,  alcoholism  and 
substance  abuse,  and  health  education; 

Health  Programs — Primary  care, 
clinical  activities,  mental  health, 
nursing  services,  dental  services,  health 
promotion  and  disease  prevention, 
professional  recruitment  and 
community  services,  and  the  Joint 
Commission  on  Accreditation  of 
Healthcare  Organizations; 

Environmental  Health /Sanitation 
Facilities  Construction  Programs — 
Environmental  health  and  engineering/ 
sanitation  facilities  construction 
programs  for  IHS  Area  Office,  and 

Information  Resources  Management 
Programs — Automated  data  processing 
(ADP),  ADP  planning  and  operations, 
management  information  systems,  office 
automation  systems,  voice  and  data 
telecommunications  management. 

SecUon  GF.30.  IHS  Area  Offices— Order 
of  Succession 

The  order  of  succession  for  Area 
Directors  at  the  IHS  Area  Offices  are 
determined  by  Area  and  continue  in 
effect  until  changed. 

Section  CF.40,  IHS  Area  Offices- 
Delegations  of  Authority 

All  delegations  and  redelegations  of 
authority  made  to  officials  in  the  IHS 
Area  Offices  that  were  in  effiect 
immediately  prior  to  this  reorganization, 
and  that  are  consistent  with  this 
reorganization,  shall  continue  in  effect 
pending  further  redelegation. 

This  reorganization  shall  be  effective 
on  March  1, 1997. 

Dated:  December  2, 1996.  ■    .  '%; 

Michael  H.  Truiillo, 

Assistant  Surgeon  General,  Director,  Indian 
Health  Service. 

IFR  Doc.  96-32127  Filed  12-18-96;  8:45  amj 
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DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

(Docket  Na  FR-2880-N-13] 

Notice  of  Proposed  Information 
Collection  for  Pulilic  Comment 

AQBICY:  Office  of  the  Assistant 
Secretary  for  Public  and  Indian 
Housing,  HUD. 
ACTION:  Notice.  ^ 

SUMMARY:  The  proposed  information 
collection  requirement  described  below 
will  be  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review,  as  required  by  the  Paperwork 
Reduction  Act.  The  E)epartment  is 
soliciting  public  comments  on  the 
subject  proposal. 

DATES:  Comments  due:  February  18, 
1997. 

ADDRESSES:  Interested  persons  are 
invited  to  submit  comments  regarding 
this  proposal.  Comments  should  refer  to 
the  proposal  by  name  and/or  OMB 
Control  Number  and  should  be  sent  to: 
Mildred  M.  Hamman,  Reports  Liaison 
Officer,  Public  and  Indian  Housing, 
Department  of  Housing  and  Urban 
Development,  451-7th  Street,  SW., 
Room  4255,  Washington,  DC  20410- 
5000. 

FOR  FURTHER  INFORMATION  CONTACT: 
Mildred  M.  Hamman,  (202)-708-0846, 
for  copies  of  the  proposed  forms  and 
other  available  documents.  This  is  not  a 
toll-free  number. 

SUPPLEMENTARY  INFORMATION:  The 
E)epartment  will  submit  the  proposed 
information  collection  to  OMB  for 
review,  as  required  by  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C. 
Chapter  35,  as  amended). 

This  Notice  is  soliciting  comments 
from  members  of  the  public  and  affected 
agencies  concerning  the  proposed 
collection  of  information  to:  (1)  Evaluate 
whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  will  have  practical  utility; 
(2)  Evaluate  the  accuracy  of  the  agency's 
estimate  of  the  burden  of  the  proposed 
collection  of  information;  (3)  Enhance 
the  quality,  utility,  and  clarity  of  the 
information  to  be  collected;  and  (4) 
Minimize  the  burden  of  the  collection  of 
information  on  those  who  are  to 
respond;  including  through  the  use  of 
appropriate  automated  collection 
techniques  or  other  forms  of  information 
technology,  e.g.,  permitting  electronic 
submissions  of  responses. 

This  Notice  also  lists  the  following 
information: 
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Title  of  Proposal:  Anniial  Lead-Based 
Paint  (LBP)  Activity  Native  Report. 

OMB  Control  Number:  2577-0090. 

Description  of  the  need  for  the 
information  and  proposed  use:  HUD 
needs  the  infonnation  to  assxiie 
statutory  and  regulatory  compliance 
with  The  Lead-Based  Paint  Poisoning 
Prevention  Act  (LBPPPA),  as  amended 
(42  U.S.C.  4821-4846)  which  requires 
public  and  Indian  housing  authorities 
(HAs)  to  randomly  sample  their  pre- 
1978  developments  for  the  presence  of 
LBP.  Congress  directed  HUD  to  establish 
and  adequate  management  infonnation 
system  for  measuring  and  reporting  on 
HAs*  performance  on  LBP  activities. 
HUD  has  revised  the  tracking  system  for 


collecting  lead-based  paint  data.  The 
system  will  collect  less,  but  different 
data.  The  total  number  of  reporting 
elements  per  project  on  the  Form  HUD- 
52850  was  reduced  from  20  to  12  as 
well  as  eliminating  a  certification 
checkUst  with  12  elements.  These 
revisions  have  been  made  to  more 
accurately  reflect  HUD's  reporting  needs 
to  the  Congress  as  well  as  reducing  the 
hours  required  for  HAs  to  complete  the 
form. 

Agency  form  numbers,  if  applicable: 
HUD-52850. 

Members  of  affected  public:  State  or 
Local  Governments  Estimation  of  the 
total  number  of  hours  needed  to  prepare 
the  information  collection  including 


nimiber  of  respondents,  frequency  of 
response,  and  hours  of  response:  3100 
respondents,  aimually,  one  hour  per 
response,  3,100  hours  for  a  total 
reporting  biuden. 

Status  of  the  proposed  information 
collection:  Revision. 

Anifaority:  Section  3506  of  the  Paperworii 
Reduction  Act  of  1995, 44  U.S.C  Chapter  35. 
as  amended. 

Dated:  December  13, 1996. 
Karin  Emanuel  Marchman, 
Acting  Assistant  Secretary  for  Public  and 
Indian  Housing. 
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Atvxiiat  UAD^tMrtimnlofHoualng  OMBAn>raMlNo.2S77-O080(E)qp.Mi/W) 

Lead-Based  Paint  (LBP)  Ofncs ol PuUsamflndian Housing 

Activity  Report  -       ^ 

riiMhi  iipuilmi  >uiiliii  IM  Mi  iijIiiMnn  utiiiftiiininn  li  wtiiHiil  m  miuifji  1  hnirr'f  f'*rn""n  rnrtir-npQ  TtT — ' "^"^tl  *"' — ' ^ — ^'"0  '"''^ 

(\m»  tniTM.  qatMrtno  mmI  mMrtat*m  t»  mt  tmtitut  mit  r  nitrlifcio  wTf  rnlrnlrm  fnr  -Tttr- '  '-*~-'-*~'  f—^  ~~~~-«.  -.g-^ii^g  ■*■*.  »«-.■«—  —it^.*. 

or  «v  olw  aipwi  of  Vte  ool««an  of  MamMlan.  bKtudhg  wggartom  lor  1^^ 

(2S77-OO0O),  OncaofMormatonTadwtotogy,  U.S.  Oopartnant  of  HouiinB  and  Uitw  OMalopnwrN,  WaMngkn.  D.C.  20410-3600.  TMaaganqrriMy  not  conduct 

or  ipoiwv.  «id  a  parson  it  not  raquirad  to  raapond  to.  a  ootacMof)  of  Mocmalian  unlaaa  twt  oolacton  diaplqrt  a  vaM 

Do  Ml  aand  Ma  tocni  lo  Ilia  Mova  aodnaa. 

T?w  Laad-Baaad  PaiM  Poiaanlrig  Prmanltori  Act,  (42  U.S.C.  4821 -4846)  raquiraa  Houiing  Agandaa  to  randonriy  sa 

ofLaMinMnrirrtnt  Cunyaia  difaf  tori  I II  rn  r  aitntilih  m  artariiiala  manaoemantli^wninllnn  lyiitom  fnrmnaiirilno  nmt  nimrtrrq  Hftt  i>t  irf  f  rmft  ifi  ilpnan  if  frr 

la«J(w*iltoa<m|toiil^M*nton'  7balntoimaloniMibauaadbyHUOtoanaumstBlutoryandraguMo(yooniptanca«MitwAcl.toraaparidtoCang^^ 

mdbmoritorHAa'LBPacitvWas   Rasponaaa  to  tw  colwAin  of  Momwton  ara  nwndatoty.  Tha  Momiaflon  raquaalad  doaa  not  land  itoaN  to  contdw»a%. 


Nmm  ol  HoiMlng  AuiiofNy 


(Entor  data  tor  up  to  ton  saparato 


davatopfnonto 
napofang  ranov  rnMi  |i 


bataw  -  For 


daMtapmanto,  M  naadadi  uaa  flw  tann  on  tw  back) 
'       /  To 


/ 


ffiiniii, 1-11-  T-^^-rr- 

ToMnumbar  odamly  uniti  in  Dwwtapmani 

EBU 

(1)     Numbara(cNMranidHiMadw«tanEBL 

(2)     NumborofunitoafMEBU 

(3)     AMrmanumbarofdiyatopartDnntoatns 

(4)     Numbar  of  Ibnaa  EBL  paauttKl  In  abalMnant  or  latocafcn 

Taolw 

m     M«abaro»urtto  actual  toatod 

m     Numbar  of  toatod  unto  witi  LBP  hazard* 

(7)     ToM  amount  of  al  funds  axpandad  tar  toatbig 

~ 

(8)     Totri  amount  of  MOO  fundi  axpandad  tor  taa«ng 

All  atom  ml 

(10)  Numbar  of  unitoackMiyiUM 

(11)   ToM  amount  of  al  funds  axpandsd  for  aboMnant 

(12)   Toiri  amount  of  IMOOIOndioxpandad  tor  abMwnant 

- 

EBU 

(1)     Numbar  of  cMdranidanMadwMt  an  QL 

(2)     Numbar  of  unltowMiEBLs 

(3)     Awraga  numbar  of  diys  to  partoim  toiffciy 

(4)     Numbar  of  *nes  EBL  rsauftodmilMftomant  or  Nlocaion 

TaoMog 

" 

(5)     Numbar  of  unto  acki^toatod 

(6)     Numbar  of  laatod  onto  wfti  LBP  iHzatdB 

(7)     ToW  amount  of  alkjndsaKpandid  for  toaltog 

(8)     Tom  amount  of  lyDO  fundi  oxpandad  tor  tostng 

■ 

(9)     Numbar  of  unto  ptannad  to  bo  Obalid 

(10)   Numbar  of  unto  actu^abotod 

/\ 

(11)  ToM  amount  of  a«  funds  aaepandadtorib— wont 

^S 

(12)  Toiif  amount  of  MOO  fands  axpandsd  for  abatomant 

T'-e 

I  liomby  oorUfy  that  ai  tie  Informoion 
Wkrnfeig:  HUD  wil  prosecuto  iaise  dalms  and 

EascufKo  Oiraclor  of  PHA  (SignsfRire  and  Oato) 

X 


wolMwiy  inlbvfiMMton  pnwtdBd  in  iho  aocontpanbranc 

ConvWIon  may  result  in  criminal  andtar  cM 


hsrawMh,  is  Inio  and  aocuraia.  v^^  ""^ 

(18  U.S.C.  1001. 1010. 1012;  31  U.S.C  f^^lg) 


IMs:  If  tfw  Housing  Autori^  has  partormed  any  LBP  actviJos  and  incurred  any  ooet  relalBd  to  acquisitoi 
dSMSlopfnant  program,  provide  tfie  above  nformatton  on  a  saperato  ecSvlly  report  form.  Pievloua  edMlon  la 


torni  IMMaMi(0a^/96) 
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Tow  numbar  of  lMf%  unib  In  Dmriopmani 

EBU 

(2)     NumbwofunHiMMiEBLa 

(3)     AMraganumbwofAvstopartofmlnana 

(4)     NunHMrafflmMEaLiMuNadinatMiMMnlorratocaaan 

TmHro 

(6)     NumbwoflMlMlunteNMhLBPtMZMdB 

(7)     ToM  amount  of  allundimpandad  tor  tM«na 

(8)     TaMMnuniofMCX>fand*«(iMndadtortoMlr«i 

OrtlllHl 

(9)     NumtMrorunMiptonmdtolwitaM 

(10)   NumbKofunaiaclualyibMid 

(11)  ToWanwunlafaltoidiMpmdMftoratatMMnl 

(19   TetolMMUtMofMOOIUndBaxpmitodlDritelMwnl 

liMtnicdom  For  Comptotlng  TTm  Annual  LBP  ActtvHy  Raport 
The  fol<w¥<ng  requested  data  should  be  provided  on  an  annual  baaia 
based  on  the  HA's  Fiscal  Year.  Reports  shal  be  sent  to  the  local  HUD 
FleM  Office  and  are  due  30  days  after  the  end  of  the  HA's  Fiscal  Year. 
The  folowing  information  is  to  be  submKled  on  each  dawalopmant 
engaged  In  LBP  activMes  during  this  reporting  period. 

Haadar:  Enter  the  Development  Code  and  Suffix  (where  i^icable) 
for  each  development  engaged  in  LBP  activities  during  this  reporting 


ToW  Family  Unite  In  Davaiopmant:  Enter  the  total  number  of  famly 
unts  within  each  development  engaged  in  LBP  acdvllias  during  this 
reporting  period. 

EBU: 

1.  Enter  the  number  of  chUdrenUentMed  by  the  health  community  as 
having  an  eievatad  blood  lead  (EBL)  level.  If  a  parent  Informs  the 
HA  that  their  child  has  an  SL,  the  HA  should  confirm  this  with  the 
child's  physician,  nurse,  or  health  care  facilly. 

2.  Enter  the  number  of  HA  units  associated  wth  resident  chNdren 
identified  as  having  an  EBL 

3.  Enter  the  average  number  of  days  to  test  a  unl. 

4.  Enter  the  number  of  times  an  EBL  resulted  in  relocation  of  the 
famNy  or  abatement  of  the  unit. 

Taating: 

5.  Enterthenumbera(pre-l978familyunitsthaiwereactualytested 
for  LBP  hazards  during  ttiis  reporting  period. 

6.  Enter  the  number  of  uni^  which  were  tested  during  this  reporting 
period  which  were  found  to  contain  LBP  hazards.  This  number 
represents  ellhar: 


(a)the  total  number  of  units  randomly  sampiad  and  found  to 
contain  LBP  hazards  represents  the  total  nurrtwr  of  unto  In  tm 
development  and  therefore  aU  units  In  the  development  require 
abatement  (i.e.,  ttiere  are  100  units  in  the  deveioprnent.  of  wtrich 
51  were  tested,  and  Si  of  those  tested  contain  a  LBP  hazwd; 
therefore,  al  100  units  in  the  development  are  considered  to 
contain  LBP  hazards).  Therelore,  the  number  to  be  reooidad  on 
Ine  12  should  be  100  units;  or 

(b)  the  total  nunter  of  units  randomly  sampled  is  51  units  out  of 
100;  however,  100  units  are  eventually  sampled  (tested);  of  the 
1 00  tested,  only  40  are  found  to  contein  LBP  hazards.  Therefore, 
the  nunter  to  be  recorded  on  line  12  should  be  40  units. 

Enter  the  total  amount  of  funds  expended  for  LBP  random 
sampling  during  this  reporting  period. 

Enter  the  total  amount  of  MOD  (CIAP  and/or  CQP)  funds  ex- 
pended for  LBP  random  sampling  this  reporting  period.  TfilB 
amount  may  be  less  than  or  equal  to  0ie  amount  on  Ine  7. 


9.  Enter  the  number  of  units  planned  to  J^bated  during  this 
reporting  period.  ^VV 

10.  Enter  the  number  of  unts  actually  abated  dOMDjUs  reporting 
period.  ^^^^W 

11.  Enter  the  total  amount  of  funds  expended  for  J^lOjtf  this 
reporting  period.  J^ 

12.  Entartototal  amount  of  MOD  funds  expended  duringthisreportti^ 
period.  This  amount  may  be  Iks  than  or  equal  to  ttte  amount  on 
Unell. 


Neto:  H  tw  Housing  AuttntiV  has  performed  any  LBP 
<towilopmant  program.  provMe  the  above  Mormaion  on  a 


and  kKuned  any  ooat  raMed  to  aoquMtan 
adivity  report  form,  ftevtoua  adMofi  to 


rai  Handbook  7487.1 
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Notice  of  Propoaed  InfonnatkMi 
Collection  for  Put)iic  Comments 

agency:  Office  of  the  Assistant 
Secretary  for  Public  and  Indian 
Housing,  HUD. 
ACnOH:  Notice. 

summary:  The  proposed  information 
collection  reqiiiiement  described  below 
will  be  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review,  as  required  by  the  Paperwori; 
Reduction  Act  llie  Department  is 
soliciting  public  comments  on  the 
subject  proposal. 

DATES:  Comments  due:  February  18, 
1997. 

ADDRESSES:  Interested  persons  are 
invited  to  submit  comments  regarding 
this  proposal.  Comments  should  refer  to 
the  proposal  by  name  and/ or  OMB 
Control  Number  and  sho\ild  be  sent  to: 
Mildred  M.  Hamman,  Reports  Liaison 
Officer,  Public  and  Indian  Housing, 
Department  of  Hoiising  and  Urban 
Development,  451  7th  Street,  S.W., 
Room  4238,  Washington.  D.C.  20410- 
5000. 

FOR  FURTHER  INFORMATION  CONTACT: 
Mildred  M.  Hamman,  (202)  708-0846. 
for  copies  of  the  proposed  forms  and 
other  available  documents.  (This  is  not 
a  toll-free  number.) 
SUPPLEMENTARY  INFORMATION:  The 
Department  will  submit  the  proposed 
information  collection  to  OMB  for 
review,  as  required  by  the  Paperwork 
Reducti<Mi  Act  of  1995  (44  U.S.C 
Chapter  35,  as  amended). 

This  Notice  is  soliciting  comments 
bom  members  of  the  public  and  affected 
agencies  concerning  the  proposed 
collection  of  information  to:  (1)  evaluate 
whethw  the  proposed  collection  of 
information  is  necessary  for  thf  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  will  have  practical  utility; 
(2)  evaluate  the  accuracy  of  the  agency's 
estimate  of  the  burden  of  the  proposed 
collection  of  information;  (3)  enhance 
the  quality,  utility,  and  clarity  of  the 
information  to  be  collected:  and  (4) 
minimize  the  burden  of  the  collection  of 
information  on  those  who  are  to 
respond,  including  through  the  use  of 
appropriate  automated  collection 
techniques  or  other  forms  of  information 
technology;  e.g.,  permitting  electronic 
submission  of  responses. 

This  Notice  also  lists  the  following 
information: 

Title  of  Proposal:  Procedures  for 
Obtaining  Certificates  of  Insurance  for 
Development  and  Modernization 
Projects. 


OMB  Control  Number:  2577-0046. 

Description  of  the  Need  for  the 
Information  andProposed  Use: HUD 
requires  Housing  Agencies  (HAs)  to 
obtain  certificates  of  insiirance  from 
contractors  and  subcontractors  involved 
in  construction  work  under  either  the 
development  of  a  new  public  housing 
project  or  the  modernization  of  an 
existing  project.  The  certificates  of 
insurance  provide  evidence  that 
workers'  compensation  and  general 
liability,  automobile  liability  insurance, 
is  in  force  before  any  construction  work 
is  started.  HAs  use  the  certificates  of 
insurance  to  determine  that  the  required 
insurance  is  in  force  before  any 
construction  work  is  started. 

Members  of  Affected  Public:  State  or 
Local  Government.  Estimation  of  the 
Total  Nimiber  of  Hours  Needed  to 
Prepare  the  Information  Collection 
Including  Number  of  Respondents, 
Frequency  of  Response,  and  Hours  of 
RespcHue:  3,426  respondents,  12 
responses  per  respondent,  .5  hour 
average  per  response,  20,556  total 
reporting  burden  hours.  Status  of  the 
Pit>posed  Information  Collection: 
Extension  Authority:  Section  3506  of 
the  Paperwork  Reduction  Act  of  1995, 
44  U.S.C.  Chapter  35.  amended. 

Dated:  December  13, 1996. 
KBvin  Enuuinel  Mardunan, 

Acting  Assistant  Secretary  for  Public  and 

Indian  Housing. 

[FR  Doc.  96-32228  Filed  12-18-96;  8:45  am] 

HUJNOCOOC  4210-»-M 

[Docket  No.  FR-40ee-N-87I 

Submission  for  OMB  ReviewR 
Comment  Request 

AQBICY:  Office  of  Administration,  HUD. 
ACTION:  Notice. 

SUMMARY:  The  proposed  information 
collection  requirement  descrHied  below 
has  been  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review,  as  required  by  the  Paperwork 
Reduction  Act.  The  Department  is 
soliciting  public  comments  on  the 
subject  proposal. 

DATES:  Comment  due  date:  January  21, 
1997. 

ADDRESSES:  Interested  persons  are 
invited  to  submit  comments  regarding 
this  proposal.  Comments  must  be 
received  within  thirty  (30)  days  from  the 
date  of  this  Notice.  Comments  should 
refer  to  the  proposal  by  name  and/or 
OMB  approval  number  and  should  be 
sent  to:  Joseph  F.  Lackey,  Jr..  OMB  Desk 
Officer,  Office  of  Management  and 
Budget,  Roam  10235.  New  Executive 
Office  Building,  Washington,  DC  20503. 


FOR  FURTHER  INFORMATION  CONTACT: 
Kay  F.  Weaver,  Reports  Management 
Officer,  Department  of  Housing  and 
Urban  Development,  451  7th  Street, 
Southwest,  Washington,  DC  20410, 
telephone  (202)  708-0050.  This  is  not  a 
toll-free  nimiber.  Copies  of  the  proposed 
forms  and  other  available  documents 
submitted  to  OMB  may  be  obtained 
bom  Ms.  Weaver. 

SUPPl^MENTARY  INFORMATION:  The 
Department  has  submitted  the  proposal 
for  the  collection  of  information,  as 
described  below,  to  OMB  for  review,  as 
required  by  the  Paperwork  Reduction 
Act  (44  U.S.C.  Chapter  35). 

The  Notice  lists  the  following 
information:  (1)  The  title  of  the 
information  collection  proposal;  (2)  the 
office  of  the  agency  to  collect  the 
information;  (3)  the  OMB  approval 
number,  if  applicable;  (4)  the 
description  of  the  need  for  the 
information  and  its  proposed  use;  (5) 
the  agency  form  number,  if  applicable; 
(6)  what  members  of  the  public  will  be 
affected  by  the  proposal;  (7)  how 
frequently  information  submissions  will 
be  required;  (8)  an  estimate  of  the  total 
number  of  hours  needed  to  prepare  the 
information  submission  including 
number  of  respondents,  frequency  of 
response,  and  hours  of  response;  (9) 
whether  the  proposal  is  new,  an 
extension,  reinstatement,  or  revision  of 
an  information  collection  requirement; 
and  (10)  the  names  and  telephone 
numbers  of  an  agency  official  familiar 
with  the  proposal  and  of  the  OMB  Desk 
Officer  for  the  Department. 

Authority:  Section  3507  of  the  Paperworii 
Reduction  Act  of  1995, 44  U.S.C  35,  as 
amended. 

Dated:  December  12, 1996. 
David  S.  Cristy, 

Acting  Director.  Information  Resources 
Management  Policy  and  Management 
Division. 

Notice  of  Sulnniasion  oi  Propoaed 
Information  Collection  to  OMB 

Title  ofPmposal:  Owner/Tenant 
Certification  for  MultiCamily  Housing 
Programs. 

Office:  Housing. 

OMB  Appwval  Number:  2502-0204. 

Description  of  the  Need  for  the 
Information  and  its  Proposed  Use:  The 
information  is  needed  to  determine 
tenant  eligibility,  to  compute  tenant 
annual  rents  for  those  tenants  occupying 
HUD  subsidized  housing  imits,  and  to 
collect  information  on  citizenship/alien 
status  to  effectively  monitor  program 
utilization  and  need. 

Fonn  Number:  HUD-50059  and 
HUD-50059d/£/g. 
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Respondents:  Individuals  or 
Household,  Business  or  Other  For- 


Profit,  Not-For-Profit  Institutions,  and 
the  Federal  Government. 


Frequency  of  Submission:  Annually. 
Reporting  Burden: 


Number  of 
respondents 


Frequency  of 
response 


Hours  per 
response 


Burden 
hours 


Annual  Reporting 


2.171,256 


1 


.92 


1,997,556 


Total  Estimated  Burden  Hours: 
1,997,556. 

Status:  Extension,  without  changes. 

Contact:  Barbara  D.  Hunter.  (202) 
708-3944,  Joseph  F.  Lackey,  Jr.,  OMB, 
(202) 395-7316. 

Dated:  December  12, 1996. 
|FR  Doc.  96-32226  Filed  12-18-96:  8:45  am] 

WLUNQ  CODE  4210-01-M 

[Docket  No.  rR-4086-N-88] 

Submission  for  OMB  Review: 
Comment  Request 

AGENCY:  Office  of  Administration,  HUD. 
ACTION:  Notice. 

SUMMARY:  The  proposed  information 
collection  requirement  described  below 
has  been  submitted  to  the  Offlce  of 
Management  and  Budget  (OMB)  for 
review,  as  required  by  the  Paperworit 
Reduction  Act.  The  E)epartment  is 
soliciting  public  comments  on  the 
subject  proposQl. 

DATES:  Comments  due  date:  January  21, 
1997. 

ADDRESSES:  Interested  persons  are 
invited  to  submit  comments  regarding 
this  proposal  Comments  must  be 
received  vmthin  thirty  (30)  days  firom  the 
date  of  this  Notice.  Comments  should 
refer  to  the  proposal  by  name  and/or 
OMB  approval  number  and  should  be 
sent  to:  Joseph  F.  Lackey,  Jr.,  OMB  Desk 
Officer,  Office  of  Management  and 


Budget,  Room  10235,  New  Executive 
Office  Building.  Washington,  DC  20503. 
FOR  FURTHER  INFORMATION  CONTACTt 
Kay  F.  Weaver,  Reports  Management 
Officer,  Etepartment  of  Housing  and 
Urban  Development,  451  7th  Street, 
Southwest,  Washington,  DC  20410, 
telephone  (202)  706-0050.  This  is  not  a 
toll-free  niunber.  Copies  of  the  proposed 
forms  and  other  available  documents 
submitted  to  OMB  may  be  obtained 
from  Ms.  Weaver. 

SUPPLEMENTARY  INFORMATION:  The 
Department  has  submitted  the  proposal 
for  the  collection  of  information,  as 
described  below,  to  OMB  for  review,  as 
required  by  the  Paperwork  Reduction 
Act  (44  U.S.C.  Chapter  35). 

The  Notice  lists  the  following 
information:  (1)  the  title  of  the 
information  collection  proposal;  (2)  the 
office  of  the  agency  to  collect  the 
information;  (3)  the  OMB  approval 
number,  if  applicable;  (4)  the 
description  of  the  need  for  the 
information  and  its  proposed  use;  (5) 
the  agency  form  number,  if  applicable; 
(6)  what  members  of  the  public  will  be 
affected  by  the  proposal;  (7)  how 
firequently  information  submissions  will 
be  required;  (8)  an  estimate  of  the  total 
number  of  hours  needed  to  prepare  the 
information  submission  including 
number  of  respondents,  frequency  of 
response,  and  hours  of  response;  (9) 
whether  the  proi>osal  is  new,  an 
extension,  reinstatement,  or  revision  of 


an  information  collection  requirement; 
and  (10)  the  names  and  telephone 
numbers  of  an  agency  official  familiar 
with  the  proposal  and  of  the  OMB  Desk 
Officer  for  the  Department. 

Authority:  Section  3507  of  the  Paperwork 
Reduction  Act  of  1995,  44  U.S.Q  35,  as 
amended. 

Dated:  December  12. 1996. 
David  S.  Cristy, 

Acting  Director,  Information  Resources 
Management  Policy  and  Management 
Division. 

Notice  o(  Subinission  of  Proposed 
Information  Collection  to  OMB 

Title  of  Proposal:  Management 
Reviews  of  Multifamily  Projects. 

Office:  Housing. 

OMB  Approval  Number:  2502-0178. 

Description  of  the  Need  for  the 
Information  and  its  Proposed  Use:  Form 
HUD-9834  will  be  used  when 
conducting  on-site  reviews  of  project 
operations  to  evaluate  the  quality  of 
project  management,  determine  the 
causes  of  project  problems,  devise 
corrective  actions  to  safeguard  the 
Department's  financial  interest,  and 
ensure  decent,  safe,  and  sanitary 
housing  for  tenants. 

Fonn  Number:  HUD-9834. 

Respondents:  Business  or  Other  For- 
Profit  and  Not-For-Profit  Institutions. 

Frequency  of  Submission:  On 
Occasion. 

Reporting  Burden: 


Number  of 
respondents 


Frequency  of 
response 


Hours  per 
response 


Burden 
hours 


Management  Review  Questionnaire 


1.120 


4,480 


67058 
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Total  Estimated  Burden  Hours:  4.480. 

Status:  Reinstatement,  without 
changes. 

Contact:  Barbara  Hunter.  HUD.  (202) 
70&-3944:  Joseph  F.  Lackey.  Jr..  OMB, 
(202) 395-7316. 

(FR  Doc.  96-32227  Filed  12-18-«6:  8:45  am) 
I  OOOC  4»e-0i-M 


{DodBM  No.  FR  40<2  N  Oq 

Ofllc*  Of  ttw  Assistant  Sscretary  for 
Community  Planning  and 
Devatopmant;  Notica  of  Tachnicai 
Corrections  to  ttta  FY  1996  Notica  of 
Funding  Avaii^ltty  (NOFA)  for 
Continuum  of  Cara  Homalass 
Assistance;  Supportive  Housing 
Program  (SHP);  StMltar  Pius  Cara 
(S+C);  Section  8  Ktodarate 
ftahabiNtatlon  Singia  Room  Occupancy 
Program  for  Homaiass  Individuals 
(SRO) 

AQENCY:  Office  of  the  Assistant 
Secretary  for  Community  Planning  and 
Development,  HUD. 

action:  FY  199G  Notice  of  Fimding 
AvailabiUty  (NOFA):  notice  of  technical 
corrections. 

SUMMARY:  On  March  15. 1996  (61  FR 
10866),  HUD  published  a  notice 
announcing  the  availabiUty  of  fiscal 
year  (FY)  1996  funding  for  three  of  its 
programs  which  assist  communities  in 
combatting  homelessness  (NOFA  for 
Continuum  of  Care  Homeless 
Assistance).  The  three  programs  are:  (1) 
Supportive  Housing;  (2)  Shelter  Plus 
Caie;  and  (3)  Section  8  Moderate 
Rehabihtation  for  Single  Room 
Occupancy  Dwellings  for  Homeless 
Individuals.  The  appUcation  deadline 
for  this  March  15, 1996  NOFA  was  July 
3. 1996.  The  purpose  of  this  notice  is  to 
make  certain  technical  corrections  to  the 
competition  conducted  under  the  March 
15, 1996  NOFA.  as  more  fully  explained 
in  the  Supplementary  Information 
section  of  this  notice. 

EFFECTIVE  DATE:  December  19. 1996. 
FOR  FURTHER  INFORMATION  CONTACT: 
The  Community  Connections 
information  center  at  1-800-998-9999 
(voice)  or  1-800-483-2209  (TTY).  or  by 
internet  at  gopher.// 
amcom.a8pensys.com:75/ll/funding. 

SUPPLEMENTARY  INFORMATXM:  On  March 
15. 1996  (61  FR  10866),  HUD  pubUshed 
a  notice  annoimcing  the  availability  of 
fiscal  year  (FY)  1996  funding  for  three 
of  its  programs  which  assist 
communities  in  combatting 
homelessness  (NOFA  for  Coitfinuiun  of 


Care  Homeless  Assistance).  >  The  three 
programs  are:  (1)  Supportive  Housing; 
(2)  Shelter  Plus  Care;  and  (3)  Section  8 
Moderate  Rehabilitation  for  Single 
Room  Occupancy  Dwellings  for 
Homeless  Individuals.  The  application 
deadline  for  the  March  15, 1996  NOFA 
was  July  3, 1996.  The  purpose  of  this 
notice  is  to  make  certain  technical 
corrections  to  the  competition 
conducted  under  the  March  15. 1996 
NOFA. 

The  March  15.  1996  NOFA  gives  HUD 
the  authority  to  select  eligible  projects, 
when  sufficient  funds  become  available, 
if  those  projects  would  have  been 
funded  were  it  not  for  procedural  errors. 
HUD  has  determined  that  corrections  in 
the  processing  of  some  apphcations 
need^o  be  made  in  three  areas  of  the  FY 
1996  Continuum  of  Care  Homeless 
Assistance  competition:  (1)  In  data 
entry;  (2)  in  review,  such  as  project 
misnumbering;  and  (3)  in  the  computer 
system  used  for  appUcation  scoring. 

HUD  is  making  use  of  approximately 
$10  million  of  appropriated  FY  1997 
funds  to  make  these  corrections  to  the 
Continuimi  of  Care  Homeless  Assistance 
competition  as  authorized  by  the  March 
15. 1996  NOFA. 

Dated:  December  13, 1998.  "  > 

Andrew  Cuomo,  ■    '\'^ 

Assistant  Secretary  for  Community  Planning 
and  Development. 
IFR  Doc.  96-32175  Filed  12-18-96;  8:45  am] 
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DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Indian  Affaire 

Road  Maintenance  Funding 
Diatribution  Methodology 

agency:  Bureau  of  Indian  Afiiairs^ 
Interior.                             -    • .. 
action:  Notice. 

SUMMARY:  In  response  to 
reconunendations  from  the  Joint  Tribal/ 
BIA/DOI  Reorganization  Task  Force,  the 
Road  Maintenance  program  was 
transferred  from  the  OUier  Recurring 


>  TIm  March  IS.  1996  NOFA  wa«  amendad  by 
notice  publiafaml  on  May  22, 1996  <61  FR  25684) 
which  advijad  tha  public  of  the  amount  of  funding 
available  for  the  Continuum  of  Care  Homelesa 
Aaaistanca  competition  for  fiscal  year  1996.  (The 
March  15. 1996  NOFA  was  published  before  the 
Congress  appropriated  funds  and  therefore  the 
amount  in  the  March  15, 1996  NOFA  was  an 
estimate.)  The  March  IS.  1996  NOFA  also  was 
amended  by  notice  published  on  June  3,  1996  (61 
FR  27932).  which  further  revised  the  amount  of  . 
funding  available  to  include  unobligated  funds  from 
previous  competitions.  The  March  15, 1996  NOFA 
was  amended  by  notice  published  on  June  27, 1996 
(61  FR  33S33)  which  extended  the  application 
deadUnetoJulyS,  1996.  ,         . 


Programs  account  to  the  Tribal  Priority 
Allocations  account  in  FY  1995.  This 
notice  is  of  a  proposed  methodology  and 
formula  for  distributing  Bureau  of 
Indian  Afiairs  (BIA)  road  maintenance 
funds  to  tribal  bases  within  the  Tribal 
Priority  Allocations  accounting  system. 
DATES:  Comments  must  be  received  on 
or  before  February  3, 1997. 
ADDRESSES:  Send  written  comments  to 
the  Chief,  Division  of  Transportation. 
Bureau  of  Indian  Affairs,  1849  "C" 
Street.  N.W..  Mail  Stop  4058  MIB. 
Washington,  D.C.  20240. 
FOR  FURTHER  INFORMATION  CONTACT: 
Chief.  Division  of  Transportation, 
Bureau  of  Indian  AHairs  at  (202)  208- 
4359. 

SUPPLEMENTARY  INFORMATION:  The  FY 
1995  Department  of  the  Interior  and 
Related  Agencies  Appropriations  Act 
[Public  Law  103-332)  transferred  the 
Road  Maintenance  funds  from  the  Other 
Recurring  Programs  account  to  the 
Tribal  Priority  Allocations  (TPA) 
account  within  the  Bureau's  Budget. 
The  House  and  Senate  Appropriations 
Committees  directed  that  the  transfer  of 
these  program  funds  into  each  tribal 
base  for  setting  priorities  and  funding 
levels  follow  specific  procedures,  as 
recommended  by  the  Joint  Trilwd/BlAy 
DOI  Reorganization  Task  Force.  These 
procedures  are  described  in  House 
Report  103-551,  Senate  Report  103-294. 
and  Conference  Report  103-740. 

The  Conference  Report  specifically 
stated,  "With  regard  to  the  road 
maintenance  funds  which  have  been 
transferred  to  tribal  priority  allocations, 
the  managers  expect  these  fuiftls  to  be 
distributed  as  in  the  past  during  fiscal 
year  1995,  while  the  Bureau  prepares  a 
Federal  Register  notice  with  the 
proposal  for  allocating  the  funds  to 
tribal  bases.  The  notice  should  also 
address  how  priorities  for  the  use  of 
these  funds,  in  accordance  with  Federal 
Highway  Trust  Fund  requirements,  will 
be  maintained  after  distribution  to  the 
tribes.  The  managers  agree  that  no 
change  in  the  distribution  of  these  fimds 
will  occur  imtil  these  issues  are 
resolved  satisfactorily,  and  expect  the 
Bureau  to  work  closely  with  the  tribes 
to  reach  such  a  resolution." 

Based  on  this  directive,  the  Bureau 
formed  a  team  to  develop  the  tribal 
consultation  prTX»ss  and  preparation  of 
this  Federal  Register  notice.  Comments 
on  the  proposed  methodology  and 
formula  will  faciUtate  the  development 
and  implementation  of  a  poUcy  and 
process  acceptable  to  the  tribes  and 
Bureau  for  determining  base  funding  for 
each  tribe  eUgible  for  road  maintenance 
funds.  Accordingly,  interested  persons 
may  submit  written  comments  regarding 


>  •  t 
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this  proposed  methodology  and  formula 
to  the  identified  location  in  the 
ADDRESSEE  section. 

The  primary  author  of  this  document 
is  Steve  Wilkie,  Maintenance  Engineer, 
BIA  Division  of  Transportation. 

Road  Maintenance  Funding 
Distribution  Methodology 


Table  of  Contents 

Section 

1  What  is  the  current  maintenance  funding 

distribution  fbmuila? 

2  What  factors  are  considered  in  the 

proposed  formula  development? 

3  What  is  the  proposed  maintenance 

funding  distribution  formula? 

4  How  do  tribes  use  these  funds,  in 

accordance  with  the  Federal  Highway 
Trust  Fund  requirements,  to  maintain 
roads? 

Section  1    What  is  the  current 
maintenance  funding  distribution 
formula? 

The  formula  that  has  been  used  for 
distribution  of  Road  Maintenance  funds 
to  the  BIA  Area  Offices  prioritize 
submittal  requests  horn  the  Areas  on 
BIAM  Form  5810.  The  line  items 
identified  in  the  BIAM  Form  5810  are  as 
listed  below: 
A=Management  Supervision  (Area, 

Agency,  Tribe,  Central  Office) 
B=Snow  and  Ice  Removal  (Latest  5  year 

averse) 
OOther  Emergency  (Latest  5  year 

average) 
D=Bridges  (National  Bridge  Inspection 

Recommendations) 
E=Airstrips 
F=Paved  Miles 

G=Gravel  Miles  • , 

H=Improved  Earth  Miles 
I=Unimproved  Earth  Miles 
J=Other  Maintenance 
K=Ferry 

L=Heavv  Equipment 
M=Funas  available  after  top  priorities 
Z=Total  available  funds 
M=Z— (A+B+C+D+E+K) 
M=(P)F-i:(CyG+(R)H+(S)I+(T)J+(U)L 
P.  Q,  R.  S,  T  &  U=Percentages  of  total 

request  by  areas,  such  that 

P>OR>S>T>U. 
Actual  percentage  figures  are 
dependent  on  the  total  available  funds. 
The  percentage  figures  for  the  current 
distribution  formula  are: 

A — One  hundred  percent  of  requested 
supervision  is  allowed  per  the  latest ' 
Office  of  Inspector  General  (OIG)  audit 
recommendations  to  follow  tribal 
priorities  through  consultations;  use  of 
cost  effective  techniques  by  using  yearly 
planning  efforts;  perform  activities 
based  on  actual  road  conditions;  and 
document  expenditures. 

B,  C,  D — One  hundred  percent  funded 
to  assure  provision  of  a  transportation 


network  for  the  welfare  and  safety  of  the 
users  during  emergencies. 

E — One  hundred  percent  funded  to 
provide  emergency  access  for  doctors 
and  air  ambulances. 

K — One  hundred  percent  funded  to 
insure  continuity  of  an  important 
transportation  link. 

P,  Q,  R,  &  S — ^These  percentages 
reflect  the  relative  safety  issues  involved 
with  various  types  of  roads  and  the 
maintenance  priorities  identified  in  the 
58  BIAM. 

This  method  of  distribution  is 
currently  used  to  distribute  funds  to  the 
area  level.  Many  Ai^s  are  using  historic 
distribution  methods  based  on  the  old 
banded  (Indian  Priority  System) 
program. 

Section  2    What  factors  are  considered 
in  the  proposed  formula  development? 

The  development  of  a  distribution 
formula  was  required  by  Congress.  One 
of  the  primary  objectives  considered  by 
the  Process  Action  Team  (PAT)  was  to 
develop  an  equitable  formula  for 
distribution  of  road  maintenance  funds, 
and  to  develop  a  formula  that 
distributes  the  money  without  major 
changes  to  the  current  funding  level  to 
the  BIA  Area  Offices.  The  factors 
considered  in  establishing  a 
methodology  for  distribution  are  the 
population  served,  the  miles  in  the  BIA 
Roads  system,  and  the  land  area  this 
system  serves.  The  BIA  system  miles  are 
weighted  to  reflect  the  surface-type 
priorities  of  the  58  BIAM. 

Section  3    What  is  the  proposed 
maintenance  funding  distribution 
formula? 

The  formula  for  distribution  of  Road 
Maintenance  funding  to  individual 
tribal  bases  is  as  follows: 

F=(P+A+M)(W) 

F=TPA  Funding  available  for  the 
individual  tribal  base 

P=The  individual  tribal  percentage  of 
enrolled  population  of  the  to|al  Indian 
enrolled  population  multiplied  by  30.5 
percent. 

A=The  individual  tribal  percentage  of 
trust  land  acreage  of  the  total  trust  land 
acreage  multiplied  by  30.5  percent. 

M=The  individual  tribal  percentage  of 
weighted  road  miles  of  BIA  system  of 
the  total  weighted  BIA  road  system 
miles  multipUed  by  30.5  percent.  To 
comply  with  the  priority  of  maintenance 
as  defined  in  this  section  the  individual 
miles  were  based  on  the  following  total. 
The  total  calculated  for  each  tribe  was 
calculated  by  using  40%  of  the  paved 
miles  of  BIA  system,  plus  30%  of  gravel 
miles  of  the  system,  plus  20%  of 
improved  earth  miles,  plus  10%  of  the 
unimproved  earth  miles. 


W=The  amount  of  money  available  to 
Area  Offices  for  distribution,  after 
reduction  for  the  following  items  and 
percentages: 
Central  Office  Program  and  Budget 

Formulation  (0.5%) 
Area  Office  Pro-am  and  Formulation 

(3.3%) 
Operation  of  Lake  Roosevelt  Ferry 

($433,000) 

Snow  and  Ice  Control  (8.5%) — ^This 
reserve  is  based  on  th^  most  recent 
national  three-year  average  costs  for 
snow  and  ice  removal. 

Section  4    How  do  tribes  establish 
priorities  for  use  of  these  fiinds,  in 
accordance  with  Highway  Trust  Fund 
requirements,  to  maintain  roads? 

Federal  law  requires  that  road  projects 
constructed  with  Federal-aid  highway 
fiinds  (the  Highway  Trust  Fund)  be 
maintained.  Tribal  governments  may 
perform  maintenance  on  these  roads 
under  Pub.  L.  93-638.  Any  government 
failing  to  maintain  roads  constructed 
with  Federal-aid  highway  funds  may  be 
ineligible  for  future  Highway  Trust 
Fund  construction  projects  under  23 
U.S.C.  116. 

Dated:  December  4, 1996. 
Ada  E.  Deer. 

Assistant  Secretary— Indian  Affairs. 
(FR  Doc.  96-32200  Filed  12-18-96;  8:45  ami] 

mUMta  COOE  4310-W7-P 


Bureau  of  Land  Management 

[HE-0S2-991 1-01-24  1A] 

Extension  of  Cunvntly  Approved 
Information  Collection;  0MB  Approval 
Number  1032-0113 

AQB4CY:  Bureau  of  Land  Management, 

Interior. 

ACTKM:  Notice  and  request  for 

comments. 

SUMMARY;  In  accordance  with  the 
Paperwork  Reduction  Act  of  1995,  the 
Bureau  of  Land  Management  (BLM) 
announces  its  intention  to  request 
extension  of  approval  for  collecting 
information  from  those  persons  with  a 
Helium  Distribution  Contract.  BLM 
collects  this  information  to  assure 
distributor  accountability  and  to  certify 
compliance  with  the  regulations  at  30 
CFR  Part  602.  BLM  uses  this 
information  to  report  annual  sales, 
transfers  and  purchases  of  helium.  BLM 
expects  to  collect  this  information  one 
time. 

DATES:  Comments  on  the  proposed 
information  collection  must  be  received 
by  February  18,  1997.  Comments 
received  after  this  date  may  not  be 
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considered  in  preparing  the  infonnation 
collection  package. 

AOOflESSES:  N4ail  or  hand  deliver 
comments  to  either  of  the  following 
addresses:  (1)  Bxireau  of  Land 
Management.  Helium  Operations,  801  S. 
Fillmore,  Suite  500,  Amarillo,  Texas 
79101-3545,  or  (2)  Bureau  of  Land 
Management,  Regulatory  Affairs  Group, 
1849  C  St..  N.W..  Mail  Stop  401  LS, 
Washington,  D.  C.  20240.  The  address 
for  hand  delivery  is:  Administrative 
Record,  Room  401. 1620  L  St.,  N.W., 
Washington,  D.  C.  You  may  also  file 
comments  by  way  of  the  Internet  at: 
WOComnient®wo.blm.gov.   - 

Comments  will  be  available  for  public 
review  during  regular  business  hours  at 
the  Fillmore  address  (7:30  am  to  4:30 
pm),  Monday  through  Friday,  and  at  the 
L  Street  address  (7:45  am  to  4:15  pm). 
FOR  FURTHER  INFORMATION  CONTACT. 
Connie  H.  Neely.  Helium  Sales  Officer, 
(806) 324-2636. 

SUPPLEMENTARY  INFORMATION:  The 
regulations  at  5  CFR  1320.12(a)  require 
the  Bureau  of  Land  Management  (BLM) 
to  provide  a  60-day  notice  in  the 
Federal  Register  concerning  a  collection 
of  information  contained  in  published 
current  rules  to  solicit  comments  on  (a) 
whether  the  proposed  collection  of 
information  is  necessary  to  perform 
properly  the  functions  of  the  agency, 
including  whether  the  information  will 
have  practical  utility;  (b)  the  accuracy  of 
the  agency's  estimate  of  the  biutlen  of 
the  proposed  collection  of  information, 
including  the  vaUdity  of  the 
methodology  and  assumptions  used;  (c) 
ways  to  enhance  the  quality,  utility  and 
clarity  of  the  information  to  be 
collected;  and  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  those  who  are  to  respond,  including 
throughi  the  use  of  appropriate 
automated,  electronic,  mechanical  or 
other  technological  collection 
techniques  or  other  form  of  information 
technology. 

The  regulations  at  30  CFR  Part  602, 
Chapter  VI,  Subchapter  A,  Article  HI, 
require  collecting  the  information 
contained  in  the  following  forms: 

(1)  Form  6-1575-A.  Stocks,  Receipts 
and  Distribution,  which  requires  helium 
distributors  contractors  to  provide 
information  about  their  opening 
inventory  of  hehum  (ending  balance 
from  previous  reporting  period  may  be 
carried  forward),  sales  to  Federal 
agencies  and  other  distributors,  their 
receipts  from  BLM  and  other  distributor 
contracts  and  their  ending  balance  of 
hehiun  for  the  annual  reporting  period. 
Sales  data  include  the  name,  location 
and  quantity  of  heUimi;  and 


(2)  Form  6-1580-A,  Certificates  of 
Reisale  of  BLM  Heliimti,  which  requires 
hehum  distributor  contractors  to  certify 
the  resale  of  heUum. 

Seventy-five  respondents  fill  out  these 
forms.  The  estimated  time  for  reading 
the  instructions,  collecting  the 
information,  and  filling  out  the  forms  is 
0.5  hour  per  respondent,  for  a  total  of 
37.5  burden  hours. 

Any  interested  person  may  request 
and  obtain  copies  of  the  relevant 
regulations  and  the  forms  by  contacting 
either  of  the  above  mentioned  BLM 
offices  or  the  person  identified  imder 
FOR  FURTHER  INFORMATION  CONTACT. 

BLM  will  summarize  all  responses  to 
this  notice  and  include  them  in  the 
request  to  the  Office  of  Management  and 
Budget  for  approval  of  the  extension  of 
this  information  collection.  All 
comments  will  become  part  of  the 
pubUc  record. 

BLM  expects  to  collect  this 
infonnation  one  time.  Recent  revisions 
to  the  heUum  statute  have  changed  the 
method  by  which  heUimi  will  be 
distributed  and  wilTmake  these  forms 
obsolete. 

•  ■ 

Dated:  December  16, 1996. 
Annetta  Cheek,  v 

Leader.  Regulatory  Affain  Group. 
[PR  Doc  96-32206  Filed  12-16-96;  8:45  am] 
BUMQ  oooc  43ie-a4-p 

[lD-024-1200-001  '    *'     . 

Closing  of  Certain  PubUc  Lands  In 
Idaho  ■ « 

AGENCY:  Bureau  of  Land  Management, 

Interior. 

ACTION:  Notice  of  potential  emergency 

clostires  of  pubhc  lands  in  Cassia  and 

Twin  Falls  Counties,  Idaho. 

SUMMARY:  Notice  is  hereby  given  that 
certain  pubUc  lands  in  Idaho,  within 
Cassia  and  Twin  Falls  Counties,  shall  be 
subject  to  emergency  closure  to  prevent 
erosion  and  rutting  of  the  roads  traveled 
by  motor  vehicles  during  wet  or  snowy 
conditions.  The  roads  will  be  subject  to 
closure  during  wet  or  snowy  conditions 
bom  December  1-May  31  each  year.  If 
conditions  of  the  entire  road  are  dry 
enough  to  withstand  motorized  travel 
without  causing  erosion  and  rutting  in 
the  road,  the  routes  will  remain  open 
during  this  period.  The  status  of  these 
roads  (open/closed)  is  to  be  determined 
by  the  Authorized  Officer  and  will  be 
posted  at  the  entrance  to  pubUc  lands. 
Road  status  can  also  be  obtained  from 
the  BLM— Burley  Field  Office  by  calling 
(208)  678-5514.  The  legal  land 
descriptions  for  the  road  closures  are  as 
follows: 


The  Indian  Springs  Road  (BLM  road 
#4214].  from  the  Foothill  Road  to  the  U.S. 
Forest  Service  boundary,  a  distance  of 
approximately  4.5  miles.  The  road  is  located 
at  T.  12  S.,  R.  18  E.,  section  4  in  Twin  Falls 
County. 

The  Cherry  Springs  Road  (BLM  road 
*4213),  from  the  Rode  Creek  Road  southwest 
to  its  intersection  with  the  Indian  Springs 
Road,  just  north  of  the  U.S.  Forest  Service 
boundary.  This  is  a  distance  of 
approximately  6  miles.  The  road  is  located  at 
T.  12  S.,  R  18  E.  section  2  in  Twin  Falls 
County. 

The  North  Cottonwood  ROad  (BLM  road 
*4221)  has  two  entrances,  one  on  the  east 
side  and  one  on  the  west.  The  east  entrance 
of  North  Cottonwood  Creek  Road  starts  at  the 
Foothill  Road  and  goes  to  the  junction  of  the 
North  Cottonwood  Creek  Road, 
approximately  6  miles.  The  west  entrance  to 
North  Cottonwood  Road  starts  at  the  Foothill 
Road  and  goes  to  the  U.S.  Forest  Service 
boundary,  a  distance  of  approximately  5 
miles,  and  back  to  the  Foothill  Road,  a  loop 
of  approximately  11  miles  total.  The  legal 
description  is  T.  12  S.,  R  17  E..  section  11 
(for  the  west  entrance),  and  T.  12  S.,  R  18  E., 
section  06  (for  the  east  entrance),  in  Twin 
Falls  Coiinty. 

The  Curtis  Spring  Road  (BLM  road 
#42163),  begins  at  the  Foothill  Road  and  goes 
for  approximately  3.5  miles.  The  legal 
description  is  T.  12  S.,  R  17  E..  section  02, 
in  Twin  Falls  County. 

The  Squaw  Joe  Road  (BLM  road  #4220). 
south  of  the  Nat-Soo-Pah  Warm  Springs,  to 
the  U.S.  Forest  Service  boundary, 
approximately  3.5  miles.  The  legal 
description  is  T.  12  S.,  R  17  E.,  section  02, 
in  Twin  Falls  Coimty. 

The  West  Fork  of  Dry  Creek  Road  (BLM 
road  #1610).  from  the  Tugaw  Ranch 
southwest  to  the  U.S.  Forest  Service 
boundary,  a  distance  of  approximately  6 
miles.  The  legal  description  is  T.  12  S..  R  19 
E..  section  01,  in  Cassia  County. 

The  East  Fork  of  Dry  Creek,  off  Foothill 
Road  (BLM  road  #1609),  southeast  to  the  U.S. 
Forest  Service  twundary,  a  distance  of 
approximately  7  miles.  The  legal  description 
is  T.  12  S.,  R  19  E.,  section  01,  in  Cassia 
County. 

No  person  may  use,  drive,  move, 
transport,  let  stand,  park,  or  have  charge 
or  control  over  any  type  of  motorized 
vehicle  on  closed  routes. 

Exceptions  to  this  order  are  granted  to 
the  following: 

Law  enforcement  patrol  and  emergency 
services  and  administratively  approved 
access  for  actions  such  as  monitoring, 
research  studies,  grazing  activity,  and  access 
to  private  lands. 

Employees  of  valid  right-of-way  holders  in 
the  course  of  duties  associated  with  the  right- 
of-way. 

Holders  of  valid  lease(s)  and/or  pennit(s) 
and  their  employees  in  the  course  of  duties 
associated  with  the  lease  and^or  permit. 

Other  actions  would  be  considered  on  a 
case-by-case  basis. 

EFFECTIVE  DATE:  These  roads  will  be 
subject  to  closure  immediately  and  shall 
remain  subject  to  closure  each  year  from 
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December  1-May  31  or  until  rescinded 
by  tiie  Authorized  Oflicer. 
FOR  FURTHER  INFORMATION,  CONTACT: 
Tom  Dyer,  Snake  River  Resource  Area 
Manager.  200  South  15  East,  Burley,  ID 
83318.  Telephone  (208)  677-6841.  A 
map  showing  vehicle  routes  of  travel  is 
available  from  the  Burley  ELM  Office. 
SUPPLEMBfTARY  INFORMATION:  Authority 
for  this  closure  and  restriction  order 
may  be  found  in  43  CFR  8364.1. 
Violation  of  this  closure  is  punishable 
by  a  fine  not  to  exceed  $1,000  and/or 
imprisonment  not  to  exceed  12  months. 

Dated:  December  9, 1996. 
GaryBUsB, 

Acting  Upper  Snake  River  Districts  Manager. 
(PR  Doc.  96-32167  Filed  12-18-96;  8:45  am) 

BILUNG  CODE  4310-OO-P 


[UT-930-07-1 320-00] 

Utah:  Release  of  Coal  Exploration 
License  Data.  UTU-48608 

ACTION:  Notice  of  preliminary 
determination  to  allow  public  access  to 
data  from  coal  exploration  license  UTU- 
48608. 

SUMMARY:  BLM  regulations  at  43  CFR 
2.22  and  3410.4(b]  provide  that  data 
obtained  under  an  exploration  license 
will  be  kept  confidential  until  the  lands 
have  been  leased  or  BLM  determines 
that  public  access  to  the  data  would  not 
damage  the  competitive  position  of  the 
licensee,  whichever  comes  first.  Coal 
Exploration  License  UTU-48068  was 
issued  to  Royal  Land  Company  on 
August  4, 1981.  Exploration  under  this 
license  included  drilling  15  holes  in  the 
vicinity  of  North  Horn  Mountain,  Emery 
County,  Utah.  The  lands  covered  by  this 
license  were  offered  for  lease  on  May 
29,  1982,  andjio  bids  were  received. 
Based  on  the  lack  of  interest  in  the 
unleased  Federal  coal  covered  by  this 
license  since  the  drilling  was  completed 
and  the  fact  that  no  bids  were  received 
when  the  lands  were  offered  for  lease  in 
1982,  BLM  has  detennihed  that  it  is  in 
the  public  interest  to  release  the  data 
obtained  under  Exploration  License 
UTU^8608.  BLM  lias  hirther  made  a 
preliminary  finding  that  the  competitive 
interest  of  the  licensee  or  any 
participants  would  not  be  harmed  by 
the  release  of  this  data.  The  licensee, 
any  participants,  or  any  successor 
thereto,  objecting  to  this  determination, 
must  respond  by  January  24, 1997,  to 
document  any  assertion  that  public 
release  of  these  data  would  damage  any 
present  competitive  position  they  hold. 
Such  documentation  must  include: 

1 .  A  statement  describing  the  data  to 
whose  disclosure  you  object. 


2.  A  copy  of  any  participation 
agreement  or  other  evidence  verifying 
your  participation  in  UTU-48606  and 
any  interest  you  may  have  in  the  data. 

3.  A  demonstration  of  the  specific 
competitive  harm  that  disclosure  of  the 
data  would  cause  to  your  competitive 
position. 

DATES:  Objections,  if  any,  to  be  Hied  by 
January  24, 1997. 

FOR  FURTHER  INFORMATION  CONTACT: 
Douglas  M.  Koza,  Deputy  State  Director, 
Natural  Resources,  U.S.  Bureau  of  Land 
Management,  Utah  State  Office,  P.O. 
Box  45155,  Sah  Lake  City,  Utah  84145- 
0155. 

Dated:  December  13, 1996. 
Douglas  M.  Koza, 

Deputy  State  Director,  Natural  Resources. 
(PR  Doc.  96-32182  Piled  12-18-96;  8:45  am| 

BHJJNO  OOOE  4310-OO-r 

(ES-020-05-1430-01;  MSES361iq 

Planning  and  Envlroinmental  Analysis, 
Yalobusha  County,  AAississippi 

AQBilCY:  Bureau  of  Land  Management, 

Interior. 

ACTION:  Notice  of  intent. 

summary:  At  this  time  the  Bureau  of 
Land  Management,  Eastern  States, 
Jackson  District,  announces  that  a 
planning  analysis  and  environmental 
assessment  will  be  completed  for  the 
following  described  land. 

Choctaw  Meridian,  Yalobusha  County, 
Mississippi 

T.  24  N..  R.  6  E., 

Sec.  14,  NE'A  SWA. 

This  planning  and  environmental 
analysis  is  being  prepared  to  determine 
the  suitability  of  the  above  tract  of  land 
for  disposal  under  authority  of  the 
Color-of-Title  Act  of  December  22,  1928 
(amended  by  67  Stat.  227;  43  U.S.C. 
1068, 1068a). 

DATES:  The  Bureau  of  Land  Management 
is  asking  the  public  for  comments  on 
issues  which  relate  to  the  preparation  of 
the  planning  analysis  with  respect  to  the 
above  described  land.  Anyone  wishing 
to  comment  has  until  January  21,  1997 
to  send  remarks  to  the  addres$  given 
below. 

FOR  FURTHER  INFORMATION  CONTACT: 
Clay  Moore,  Bureau  of  Land 
Management,  411  Briarwood  Drive,    . 
Suite  404,  Jackson,  Mississippi  39206, 
telephone  number  601-977-5400. 
SUPPLEMENTARY  INFORMATION:  This 
planning  analysis  and  environmental 
assessment  will  be  prepared  by  an 
interdisciplinary  team  of  specialists. 
Records  concerning  preparation  of  the 


document  will  be  available  at  the 
Jackson  District  Office. 
Bruce  E.  Dawson, 

District  Manager. 

(PR  Doc.  96-31987  Piled  12-18-96;  8:45  am) 

BtLUNGOOOC  4310-O.MI 


(OR-05S-«777-64;  QPS-0237;  OR-19644 
(WASH)] 

Public  Land  Order  No.  7229;  Partial 
Revocation  of  ttie  Secretarial  Order 
Dated  August  5, 1926;  Washington 

AGENCY:  Bureau  of  Land  Management, 

Interior. 

ACTION:  Public  land  order. 

SUMMARY:  This  order  revokes  a 
Secretarial  order  insofar  as  it  affects 
3,250  acres  of  National  Park  lands 
withdrawn  for  the  Bureau  of  Land 
Management's  Powersite  Classification 
No.  151.  The  lands  are  no  longer  needed 
for  this  purpose,  and  the  revocation  is 
needed  to  permit  disposal  of  29.83  acres 
of  land  through  a  National  Park  Service 
exchange.  The  remaining  3,220.17  acres 
are  within  the  boundary  of  the  Olympic 
National  Park  and  have  been  and  will 
remain  closed  to  surface  entry,  mining, 
and  mineral  leasing. 
EFFECTIVE  DATE:  Dc^mber  19,  1996. 
FOR  FURTHER  INFORMATION  CONTACT: 
Betty  McCarthy,  BLM  Oregon/ 
Washington  State  Office,  P.O.  Box  2965, 
Portland,  Oregon  97208-2965,  503  -952- 
6155. 

By  virtue  of  the  authority  vested  in 
the  Secretary  of  the  Interior  by  Section 
204  of  the  Federal  Land  Policy  and 
Management  Act  of  1976,  43  U.S.C. 
1714  (1988),  it  is  ordered  as  follows: 

1.  The  Secretarial  Order  dated  August 
5, 1926,  which  established  Powersite 
Classification  No.  151,  is  hereby 
revoked  insofar  as  it  affects  the 
following  described  lands: 

Willamette  Meridian 

T.  23  N..  R.  5  W.. 
Sees.  3  and  4,  Tract  37,  and  all  unsurveyed 
lands  that  lie  within  */•  mile  of  the  North 
Pork  of  the  Skokomish  River. 
T.  24  N.,  R.  5  W.. 
Sees.  5.  6,  7, 8. 18. 19,  and  28  to  33, 
inclusive,  all  unsurveyed  lands  that  lie 
within  */•  mile  of  the  North  Pork  of  the 
Skokomish  River. 
T.  24N.,  R.6W., 
Sees.  12, 13,  23.  24,  25,  26,  and  36,  all 
unsurveyed  lands  that  lie  within  */•  mile 
of  the  North  Pork  of  the  Skokomish 
River. 
The  areas  described  aggregate 
approximately  3,250  acres  in  Mason  County. ' 

2.  The  following  described  land  is 
hereby  made  available  for  exchange  in 
accordance  with  PubUc  Law  102-436: 

T.  23  N.,  R.  5  W., 
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Sees.  3  and  4.  Tract  37. 
The  area  described  contains  29.83  acres  in 
Mason  Cbunty. 

3.  The  remaining  lands  are  within  the 
boundary  of  the  Olympic  National  Park 
and  will  remain  closed  to  surface  entry, 
mining,  and  mineral  leasing. 

Dated:  December  6. 1996. 
Bob  Armstroag, 

Assistant  Secretary  of  the  Interior 

|FR  Doc.  96-32201  Filed  12-l»-96;  8:45  am) 


[NV-«30-143(H>7;  »^-6(W30] 

Notice  of  Realty  Action:  Non- 
Competitive  Sale  of  Public  L^nds 

agency:  Bureau  of  Land  Management. 
action:  Non-Competitive  Sale  of  Public 
Lands  in  Clark  County,  Nevada. 


:  The  following  described 
public  land  in  Henderson,  Clark  County, 
Nevada  has  been  examined  and  found 
suitable  for  classiGcation  for  sale 
utilizing  non-competitive  procedures,  at 
not  less  than  the  fair  market  value. 
Authority  for  the  sale  is  Section  203  and 
Section  209  of  P.L  94-579.  the  Federal 
Land  Policy  and  Management  Act  of 
1976  (43  U.S.C.  1713  and  43  U.S.C. 
1719): 

Mount  Dialilo  Meridian,  Nevada 

T.  21  S..  R.  63  E., 
Sec.  28.  SWV«SWV..  S'/iNWASWy.; 
Sec.  29,  S'/2SEV«, 
Containing  140  acres,  more  or  less. 

This  parcel  of  land,  situated  in 
Henderson,  and  known  as  the 
Henderson  Landfill,  is  being  offered  as 
a  non-competitive  FLPMA  sale  to  the 
Qty  of  Henderson. 

This  land  is  not  required  for  any 
federal  purposes.  The  sale  is  consistent 
with  current  Bureau  planning  for  this 
area  and  would  be  in  the  public  interest. 

In  the  event  of  a  sale,  conveyance  of 
the  available  mineral  interests  will 
occur  simultaneously  with  the  sale  of 
the  land.  Acceptance  of  a  direct  sale 
oflier  will  constitute  an  application  for 
conveyance  of  tliose  mineral  interests. 
The  applicant  will  be  required  to  pay  a 
$50.00  nonretumable  filing  fee  for 
conveyance  of  the  available  mineral 
interests. 

The  patent,  when  issued,  will  contain 
the  following  reservations  to  the  United 
States: 

1.  A  right-olF-way  thereon  for  ditches 
and  canals  constructed  by  the  authority 
of  the  United  States,  Act  of  August  30, 
1890  (43  U.S.C.  945). 

2.  All  the  oil  and  gas  mineral 
deposits. 

3.  Those  rights  for  water  pipeline 
purposes  which  have  been  granted  to 


the  Bureau  of  Reclamation  by  Permit 
No.  N-1521  under  the  Act  of  December 
5, 1924  (043STAT0672). 

and  will  be  subject  to: 

1.  An  agreed  upon  closure  plan 
between  the  City  of  Henderson  and  the 
Nevada  Division  of  Environmental 
Protection. 

2.  An  easement,  if  requested,  for 
roads,  public  utilities  and  flood  control 
purposes  in  accordance  with  the 
transportation  plan  for  Clark  County/the 
City  of  Henderson. 

Upon  publication  of  this  notice  in  the 
Federal  Register,  the  above  described 
land  will  continue  to  be  segregated  firom 
all  other  forms  of  appropriation  under 
the  public  land  laws,  including  the 
general  mining  laws,  except  for  sales 
and  disposals  under  the  mineral 
disposal  laws.  This  segregation  will 
terminate  upon  issuance  of  a  patent  or 
270  days  firom  the  date  of  this 
publication,  whichever  occurs  first. 

Publication  of  this  notice  in  the 
Federal  Register  previously  occurred  on 
March  20.  1996.  (55  PR  11427)  and 
allowed  for  the  required  45  day 
comment  period.  Publication  of  this 
notice  will  not  initiate  an  additional 
comment  period.  The  Bureau  of  Land 
Management  may  accept  or  reject  any  or 
all  offers,  or  withdraw  any  land  or 
interest  in  the  land  firom  sale,  if,  in  the 
opinion  of  the  authorized  officer, 
consummation  of  the  sale  would  not  be 
fully  consistent  with  FLPMA,  or  other 
applicable  laws. 

Dated:  December  6, 1996 
Michael  F.  Dwyer, 
District  Manager,  Las  Vegas,  NV. 
(FR  Doc.  96-32166  Filed  12-18-96;  8:45  am) 
WLUNO  OODE  4310-MC-M 


[NM-030-1 430-00;  NMNM  905081 

Notice  Of  Realty  Action;  Recreation 
and  Pul)lic  Purposes  (R&PP)  Act 
Classification;  Sierra  County,  New 
Mexico 

agency:  Bureau  of  Land  Management 
(BLM).  hiterior. 

action:  Correction. 

summary:  In  notice  document  96-30800 
beginning  on  page  64360  in  the  issue  of 
Wednesday,  December  4, 1996,  make 
the  following  correction:  Under  the 
SUMMARY  heading,  the  legal  description 
should  be  changed  to  read: 

T.  14S..  R  5W.,  NMFM 

Section  22.  NEV4NEV4SEV4Nr/«. 
Contaiaing  2.5  acres,  more  or  less. 


Dated:  December  11. 1996. 
Linda  S.C.  Rundell, 
District  Manager. 
(FR  Doc.  96-32216  Filed  12-18-96;  8:45  am) 

BILUNQ  OOOC  4310-VC-M 

pD-036-1 110-00] 

Notice  of  Intent  To  Amend  the 
Medicine  Lodge  Resource 
Management  Plan 

AOENCY:  Bureau  of  Land  Management, 

Interior. 

action:  Notice  of  intent  to  amend  the 

Medicine  Lodge  Resource  Management 

Plan,  and  to  prepare  an  environmental 

assessment  for  this  amendment. 

summary:  The  BLM  has  received  a 
request  from  the  Fremont  and  Jefferson 
County  Commissioners  to  amend  their 
Rights-of-Way  (IDI-22460,  IDI-22461) 
on  the  Elgin-Hamer  Road.  The 
amendments  would  amend  the  seasonal 
closure  from  December  1  through  March 
31,  and  allow  the  road  to  remain  open 
with  other  mitigation  measures  to 
protect  wintering  elk.  Amendment  to 
the  Rights-of-Way  require  an 
amendment  to  the  Medicine  Lodge 
Resoiut»  Management  Plan  (RMP)  to 
amend  the  seasonal  limitations.  An 
environmental  assessment  will  be 
prepared  to  analyze  these  amendments. 
DATES:  Comments  on  the  proposed 
amendments  and  issues  or  concerns  to 
be  addressed  in  the  environmental 
assessment  will  be  accepted  through 
January  31, 1997. 

FOR  FURTHER  INFORMATION  CONTACT: 
Jeff  Gardetto,  Bureau  of  Land 
Management,  1405  Hollipark  Drive. 
Idaho  Falls.  ID  83401.  (208)  524-7545. 
SUPPt.EMENTARY  INFORMATION:  hi  1988. 
Rights-of-Way  were  issued  to  Fremont 
County  (IDI-22460)  and  Jefferson 
County  (IDI-22461)  for  use  along  the 
Egin-Hamer  road.  The  ten  mile  gravel 
road  connects  the  communities  of  Egin 
and  Hammer  in  southeastern  Idaho 
(T7N.,  R.  38E.,  Boise  Meridian),  hi  1983 
concerns  about  effiects  of  vehicle  travel 
on  wintering  elk  populations  prompted 
an  amendment  to  the  Medicine  Lodge 
Resource  Management  Plan  (completed 
in  1988)  closing  the  area  to  vehicle  use 
from  December  1  through  March  31  of 
each  year.  This  seasonal  closure  was 
incorporated  as  stipulations  to  the 
Rights-of-Way  issued  to  the  counties. 
Monitoring  studies  of  the  elk  population 
have  indicated  that  elk  do  not  use  the 
area  to  the  extent  or  at  the  times 
addressed  in  the  original  environmental 
analysis  of  the  grants  (Egin-Hamer  Plan 
Amendment  and  Final  Environmental 
Impact  Statement,  1987).  Based  on  this 
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monitoring  infonnation,  the  Counties 
have  requested  amending  the  RightSH)f- 
Way,  with  mitigating  criteria,  to  allow 
for  year-round  use  of  the  road  with  the 
stipulations  that:  (1)  The  Counties  will 
close  the  road  within  twelve  hours  of 
notification  by  the  Idaho  Department  of 
Fish  and  Game  that  elk  are  using  the 
area;  (2)  There  will  be  no  winter 
plowing  of  the  county's  Taylor  Well  or 
Red  Well  roads;  (3)  The  counties  will 
continue  to  enforce  the  existing 
December  1  through  March  31  vehicle 
closure  on  all  routes  emanating  from  the 
Egin-Hamer  road. 

The  Rights-of-Way  are  within  the 
Sands  Habitat  Management  Plan  area, 
the  St.  Anthony  Sand  Ehmes  Special 
Recreation  Management  Area,  and  the 
Ninemile  Knoll  Area  of  Critical 
Environmental  Concern. 

Dated:  December  11, 1996. 
Joe  Kraayenbrink, 

Area  Manager,  Medicine  Lodge  Resource 
Area. 

[FR  Doc.  9&-32205  Filed  12-18-96;  8:45  am) 
BNJJNQ  OOOC  4S10-Oa-M 


PD-067-104O-00I 

Idaho:  Filing  of  Plats  of  Survey;  Idaiio 

The  plat  of  the  following  described 
land  was  officially  filed  in  the  Idaho 
State  Office,  Bureau  of  Land 
Management,  Boise,  Idaho,  effective 
9:00  a.m.  £)ecember  12, 1996. 

The  plat  representing  the  dependent 
resurvey  of  portions  of  the  subdivision 
of  section  9,  and  the  survey  of  lot  5  in 
section  9,  T.  18  N.,  R.  21  E,  Boise 
Meridian,  Idaho,  Group  No.  965,  was 
accepted  December  12, 1996. 

This  siuvey  was  executed  to  meet 
certain  administrative  needs  of  the 
Bureau  of  Land  Management.  All 
inquiries  concerning  the  survey  of  the 
above  described  land  must  be  sent  to  the 
Chief,  Cadastral  Survey.  Idaho  State 
Office.  Bureau  of  Land  Management, 
1387  S.  Vinnell  Way.  Boise.  Idaho. 
83709-1657. 

Dated:  Decnnber  12. 1996. 
Diiane  E.  Olsen, 

Chief  Cadastm]  Surveyor  for  Idaho. 

[FR  Doc.  96-32202  Filed  12-18-96;  8:45  am] 

■UMQ  OOOC  4aiO-QO-M 


[WY-M0-1060-00-P] 

Rling  of  Plats  of  Survey;  Wyoming 

AQENCY:  Bureau  of  Land  Management. 

Interior. 

action:  Notice. 

summary:  llie  plats  of  survey  of  the 
following  described  land  are  scheduled 


to  be  officially  filed  in  the  Wyoming 
State  Office,  Cheyenne,  Wyoming,  thirty 
(30)  calendar  days  from  the  date  of  this 
publication. 

Sixth  Principal  Meridian,  Wyoming 

T.  46  N..  R.  73  W.,  accepted  November  22, 

1996 
T.  40  N..  R.  116  W..  accepted  November  22, 

1996 
T.  54  N..  R  71  W..  accepted  December  4, 

1996 
T.  54  N..  R  72  W.,  accepted  December  4, 

1996 
T.  55  N.,  R  71  W.,  accepted  December  4, 

1996 
T.  55  N.,  R  72  W.,  accepted  December  A, 

1996 

If  protests  against  a  survey,  as  shown 
on  any  of  the  above  plats,  are  received 
prior  to  the  official  filing,  the  filing  will 
be  stayed  pending  consideration  of  the 
protest(s)  and  or  appeal(s).  A  plat  will 
not  be  officially  filed  until  the 
disposition  of  protest(s)  and  or 
appeal(s].  These  plats  will  be  placed  in 
the  open  files  of  the  Wyoming  State 
Office,  Bureau  of  Land  Management, 
5353  Yellowstone  Road,  Cheyenne, 
Wyoming,  and  vdll  be  available  to  the 
pubUc  as  a  matter  of  information  only. 
Copies  of  the  plats  will  be  made 
available  upon  request  and  prepayment 
of  the  reproduction  fee  of  $1.10  per 
copy. 

A  person  or  party  who  wishes  to 
protest  a  survey  must  file  with  the  State 
Director,  Bureau  of  Land  Management. 
Cheyenne,  Wyoming,  a  notice  of  protest 
prior  to  thirty  (30)  calendar  days  from 
this  date  of  this  publication.  If  the 
protest  notice  did  not  include  a 
statement  of  reasons  for  the  protest,  the 
protestant  shall  file  such  a  statement 
with  the  State  Director  vnthin  thirty  (30) 
calendar  days  after  the  notice  of  protest 
was  filed. 

The  above-listed  plats  represent 
dependent  resurveys.  subdivision  of 
sections. 

FOR  FURTHER  INFORMaVkM  CONTACT: 
Bureau  of  Land  Management,  P.O.  Box 
1828,  5353  Yellowstone  Road, 
Cheyenne  Wyoming  82003. 

Dated:  December  9, 1996. 
John  P.  Lee, 

Qiief.  Cadastral  Survey  Group. 
[FR  Doc  96-32164  Filed  12-18-96;  8:45  am] 
HLUNQ  COW  4»1»-04l 

[CO-«30-143(M>1;  COC-1261(q 

Proposed  Wittidrawal  and  Transfer  of 
Jurisdiction;  Opportunity  for  Public 
Meeting;  Colorado 

AQENCT:  Bureau  of  Land  Management, 

Interior. 

ACTION:  Notice. 


SUMMARY:  The  U.S.  Fish  and  WildUfe 
Service  requests  the  withdrawal  and 
transfer  of  Administrative  Jurisdiction 
of  1,720  acres  of  public  lands  to  the  Fish 
and  Wildlife  Service  for  management  as 
part  of  the  Arapaho  National  Wildlife 
Refuge.  The  withdrawal  vtrill  be  for  a 
period  of  50  years.  This  notice  closes 
these  lands  to  settlement,  sale,  location 
or  entry  under  the  general  land  laws, 
including  the  mining  laws  for  up  to  two 
years. 

OATES:  Comments  on  this  proposed 
withdrawal  or  requests  for  pi^lic 
meeting  must  be  received  on  or  before 
March  19, 1997. 

ADDRESSES:  Comments  and  requests  for 
a  meeting  should  be  seqt  to  the 
Colorado  State  Director,  ELM,  2850 
Youngfield  Street,  Lake  wood,  Colorado 
80215-7076. 

FOR  FURTHER  INFORMATION  CONTACT: 
Doris  E.  Chelius,  303-239-3706. 
SUPPLEMENTARY  INFORMATION:  On 
December  6, 1996,  the  Secretary  of  the 
Interior  approved  an  application  to 
withdraw  and  transfer  Administrative 
Jurisdiction  of  public  lands  to  the  Fish 
and  Wildlife  Service  for  a  period  of  50 
years.  This  application  affects  the 
following  described  lands: 

6th  Principal  Meridian 

T.  7  N.,  p  79  W., 

Sec.  19,  SEV4NEV4. 
T.  7  N.,  R  80  W.. 

Sec.  10,  NEV4NEV4; 

Sec.  11,  NViNWV.; 

Sea  13,  SWV«SWV4  and  WV1SEV4; 

Sea  14,  NWV4NWV4; 

Sea  15,  NEV4NEV4. 
T.  8  N.,  R  79  W., 

Sec.  8,  SVi; 

Sea  9.  S^/i; 

Sec.  17.  All. 
T.  8  N.,  R  80  W., 

Sea  12,  Svy^EVt. 

The  areas  described  aggregate 
approximately  1,720  acres  of  public  lands  in 
Jackson  County. 

The  purpose  of  this  action  is  to 
withdraw  and  transfer  Administrative 
Jurisdiction  of  public  lands  to  Fish  and 
Wildlife  Service  to  be  managed  as  a  part 
of  the  Arapaho  Wildlife  Refuge.  After 
this  action  is  completed,  1743.8  acres  of 
acquired  lands  will  be  transferred  to  the 
Bureau  of  Land  Management  for 
management  as  pubUc  lands. 

For  a  period  of  90  days  from  the  date 
of  publication  of  this  notice,  all  parties 
who  wish  to  submit  comments, 
suggestions,  or  objections  in  connection 
with  this  proposed  action,  or  to  request 
a  pubhc  meeting,  may  present  their 
views  in  writing  to  the  Colorado  State 
Director.  If  the  authorized  officer 
determines  that  a  meeting  shoidd  be 
held,  the  meeting  will  be  scheduled  and 
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conducted  in  accordance  with  43  CFR 
2310.3-l(c)(2). 

This  application  will  be  processed  in 
accordance  with  the  regulations  set 
forth  in  43  CFR  Part  2310. 

For  a  period  of  two  years  from  the 
date  pf  publication  in  the  Federal 
Register,  this  land  will  be  segregated 
from  the  mining  laws  as  specified  above 
unless  the  application  is  denied  or 
cancelled  or  the  withdrawal  and  transfer 
is  approved  prior  to  that  date.  During 
this  period  the  Bureau  of  Land 
Management  and  Fish  and  Wildlife 
Service  will  continue  to  manage  these 
lands. 

Jenny  L.  Saunders, 
Fealty  Officer. 
|FR  Doc.  96-32215-Filed  12-18-96;  8:45  ami 

MLUNQ  COW  4310-je-P 


Minerals  Management  Service 

Outer  Continental  Shelf,  Gulf  of  Mexico 
Region,  Proposed  Central  and  Western 
Gulf  Sales  166  and  168 

AOBKY:  Minerals  Management  Service. 
ACTION:  Notice  of  availability  of  the  final 
environmental  impact  statement 
regarding  proposed  Central  and  Western 
Gulf  of  Mexico  sales  166  and  168. 

The  Minerals  Management  Service 
has  prepared  a  final  Environmental 
Impact  Statement  (EIS)  relating  to 
proposed  1997  Outer  Continental  Shelf 
oil  and  gas  lease  sales  in  the  Central  and 
Western  Gulf  of  Mexico.  The  proposed 
Central  Gulf  Sale  166  will  offer  for  lease 
approximately  27  million  unleased 
acres,  and  the  Western  Gulf  Sale  168 
will  offer  approximately  28  million 
unleased  acres.  Single  copies  of  the  EIS 
can  be  obtained  from  the  Minerals 
Management  Service,  Gulf  of  Mexico 
OCS  Region,  Attention:  Public 
Information  Unit  (MS  5034),  1201 
Elm  wood  Park  Boulevard.  Room  114, 
New  Orleans.  Louisiana  70123-2394. 

Copies  of  the  draft  EIS  will  also  be 
available  for  review  by  the  public  in  the 
following  libraries: 

Texas 

Alma  M.  Carpenter  Public  Library,  330 

South  Ann,  SourlaliLe; 
Aransas  Pass  Public  Library,  110  North 

Lamont  Street,  Aransas  Pass; 
Austin  Public  Library,  402  West  Ninth 

Street,  Austin; 
Bay  City  Public  Library,  1900  Fifth 

Street,  Bay  City; 
Brazoria  County  Library,  410  Brazoport 

Boulevard,  Freeport; 
Calhoun  County  Library.  301  South 

Ann,  Port  Lavaca; 
Chambers  County  Library  System,  202 

Cumminga  Street.  Anahuac; 


Comfort  Public  Library.  Seventh  *  High 

Streets.  Comfort; 
Corpus  CSiristi  Central  Library.  805 

Comanche  Street.  Corpus  Christi; 
Dallas  Public  Library.  1513  Young 

Street,  Dallas; 
Houston  Public  Library,  500  McKinney 

Street,  Houston; 
Jaclcson  County  Library,  411  North  ' 

Wells  Street,  Edna; 
Lamar  University.  Gray  Library,  Virginia 

Avenue,  Beaumont; 
LaRatama  Library,  505  Mesquite  Street, 

Corpus  Christi; 
Liberty  Municipal  Library,  1710  Sam 

Houston  Avenue,  Liberty; 
Orange  Public  Library,  220  North  Fifth 

Street,  Orange; 
Port  Arthur  Public  Library.  3601 

Cultural  Center  Drive,  Port  Arthur; 
Port  Isabel  Public  library,  213  Yturria 

Street,  Port  Isabel; 
Reber  Memorial  Library  193  North 

Fourth,  Raymondville; 
Refugio  County  Public  Library,  815 

South  Commerce  Street,  Refugio; 
Rice  University,  Fondren  Library,  6100 

South  Main  Street,  Houston; 
R.  J.  ICeberg  Public  Library,  Fourth  and 

Henrietta,  Kingsville; 
Rocltwall  County  Library,  108  South 

Fannin  Street,  Rockwall; 
Rosenberg  Library,  2310  Sealy  Street. 

Galveston;  ■'  .' 

Sam  Houston  Regional  Library  & 

Research  Center,  FM  1011  Governors 

Road,  Liberty; 
Texas  A  &  M  University,  Corpus  Christi 

Library,  6300  Ocean  Drive,  Corpus 

Christi; 
Texas  A  &  M  University,  Evans  Library, 

Spence  and  Lubbock  Streets,  College 

Station; 
Texas  Southmost  College  Library,  1825 

May  Street,  Brownsville; 
Texas  State  Library,  1200  Brazos  Street, 

Austin; 
University  of  Houston  Library,  4800 

Calhoun  Boulevard,  Houston; 
University  of  Texas  at  Brownsville, 

Oliveria  Memorial  Library,  80  Fort 

Brown,  Brownsville; 
University  of  Texas  Law  School,  Tarlton 

Law  Library,  727  East  26th  Street, 

Austin; 
University  of  Texas,  LBJ  School  of 

Public  Affairs  Library,  2313  Red  River 

Street,  Austin; 
University  of  Texas  Library,  21st  and 

Speedway  Streets,  Austin; 
Victoria  Public  Library,  320  North  Main, 

Victoria.  , 

Louisiana . 

Calcasieu  Parish  Library,  327  Broad 

Street,  Lake  Charles; 
Cameron  Parish  Library,  Marshall 

^b«et,  Cameron; 
Grand  Isle  Branch  Library,  Highway  1, 

Grand  Isle; 


Government  Documents  Library,  Loyola 

University,  6363  St.  Charles  Avenue, 

New  Orleans; 
Iberville  Parish  Library.  24605  J.  Gerald 

Berret  Boulevard,  Plaquemine; 
Jefferson  Parish  Lobby  Branch  Library, 

3410  North  Causeway  Boulevard, 

Metairie; 
Jefferson  Parish  West  Bank  Outreach 

Branch  Library,  2751  Manhattan 

Boulevard,  Harvey; 
Lafayette  Public  Library,  301  W. 

Congress  Street.  Lafayette; 
Lafitte  Branch  Library.  Route  1.  Box  2. 

Lafitte; 
Lafourche  Parish  Library.  303  West  5th 

Street,  Thibodaux; 
Louisiana  State  University  Library,  760 

Riverside  Road,  Baton  Rouge; 
Louisiana  Tech  University,  Prescott 

Memorial  Library,  Everet  Street, 

Ruston; 
LUMCON,  Ubrary,  Star  Route  541, 

Chauvin; 
McNeese  State  University,  Luther  E. 

Frazar  Memorial  Library,  Ryan  Street, 

Lake  Charles; 
New  Orleans  Public  Library,  219  Loyola 

Avenue,  New  Orleans; 
Nicholls  State  University,  Nicholls  State 

Library,  Leighton  Drive,  Thibodaux; 
Plaquemines  Parish  Library,  203 

Highway  11,  South,  Buras; 
St.  Bernard  Parish  Library^  1125  East  St. 

Bernard  Highway,  Chalmette; 
St.  Charles  Parish  Library,  105 

Lakewood  Drive,  Luling; 
St.  John  The  Baptist  Parisn  Library, 

1334  West  Airline  Highway,  Laplace; 
St.  Mary  Parish  LiBrary,  206  Iberia 

Street,  Franklin; 
St.  Tammany  Parish  Librpry,  Covington 

Branch,  310  West  21st  Street, 

Covington; 
St.  Tammany  Parish  Library,  Slidell 

Branch,  555  Robert  Boulevard,  Slidell; 
Terrebonne  Parish  Library,  424  Roussell 

Street,  Houma; 
Tulane  University,  Howard  Tilton 

Memorial  Library,  7001  Freret  Street, 

New  Orleans: 
University  of  New  Orleans  Library, 

Lakeshore  Drive,  New  Orleans; 
University  of  Southwestern  LA,  Dupre 

Library,  302  East  St.  Mary  Boulevard, 

Lafayette; 
Vermilion  Parish  Library,  Abbeville 

Branch,  200  North  Street,  Abbeville. 

Mississippi 

Gulf  Coast  Research  Laboratory,  Gunter 

Library,  703  East  Beach  Drive,  Ocean 

Springs; 
Hancock  County  Library  System,  312 

Highway  90,  Bay  Saint  Louis; 
Hamson  County  Ubrary,  14th  and  21st 

Avenues,  Gulfport; 
Jackson  George  Regional  Library 

System,  3214  Pascagoula  Street,    - 

Pascagoula. 
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Alabama 

Dauphin  Island  Sea  Lab,  ^fESC  Library, 

Bienville  Boulevard,  Dauphin  Island; 
Gulf  Shores  Public  Library,  Mimicipal 

Complex,  Route  3,  Gulf  Shores; 
Mobile  PubUc  Library.  701  Government 

Street,  Mobile; 
Montgomery  PubUc  Library,  445  South 

Lawrence  Street,  Montgomery; 
Thomas  B.  Norton  Public  Library,  221 

West  19th  Avenue,  Gulf  Shores; 
University  of  South  Alabama, 

University  Boulevard,  Mobile.  * 

Florida 

Bay  Coimty  Public  Library.  25  West 

Government  Street,  Panama  Qty; 
Florida  A  &  M  University,  Coleman 

Memorial  Library,  M.  L.  King 

Boulevard.  Tallahassee; 
Florida  Northwest  Regional  Library,  25 

West  Government  Street,  Panama 

aty; 
Florida  State  University,  Strozier 

Library,  Call  Street  and  Copeland 

Avenue,  Tallahassee; 
Fort  Walton  Beach  PubUc  Library,  105 

Miracle  Strip  Parkway,  Fort  Walton 

Beach; 
Leon  Coxmty  PubUc  Library,  200  West 

Park  Avenue,  Tallahassee; 
University  of  Florida  Library,  University 

Avenue.  GainesviUe; 
University  of  Florida.  Holland  Law 

Center  Library.  SW  25th  and  2nd  Ave, 

Gainesville; 
West  Florida  Regional  Library.  200  West 

Gregory  Street,  Pensacola. 

Dated:  December  11, 1996. 
Robert  E.  Brown, 

Associate  Director  for  Offshore  Minerals 
Management. 

(FR  Doc.  96-32136  Filed  12-18-96;  8:45  am) 

BttJJNO  CODE  4910-Mn-P 


National  Park  S«rvle« 

Cap*  Cod  National  Seashore,  South 
Wellftoet,  Massachusetts,  Cape  Cod 
National  Seashore  Advisory 
Commission;  Notice  of  Mseling 

Notice  is  hereby  given  in  accordance 
with  the  Federal  Advisory  Committee 
Act  (Pub.  L.  92-463,  86  Stat.  770,  5 
U.S.C.  App  1,  section  10),  that  a  meeting 
of  the  Cape  Cod  National  Seashore 
Advisory  Commission  wiU  be  held  on 
Friday,  January  31, 1997. 

The  Commission  was  reestabUshed 
pursuant  to  PubUc  Law  99-349, 
Amendment  24.  The  purpose  of  the 
Commission  is  to  consult  with  the 
Secretary  of  the  Interior,  or  his  designee, 
with  respect  to  matters  relating  to  the 
development  of  the  Cape  Cod  National 
Seashore,  and  with  respect  to  carrying 


out  the  provisions  of  sections  4  and  5 
of  the  Act  estabUshing  the  Seashore. 

The  Commission  members  wiU 
convene  at  Park  Headquarters,  Marconi 
Station,  at  1:00  p.m.,  January  31, 1997 
for  the  regular  business  meeting  which 
will  be  held  foi*  the  following  reasons: 

1.  Adoption  of  Agenda 

2.  Approval  of  N^utes  of  Previous  Meeting 

(11/22/96) 

3.  Reports  of  Officers 

4.  Superintendent's  Report 
Maintenance  of  Landscape  at  Fort  Hill — 

Mowing  and  Burning 
Draft  General  Management  Plan 
Report  on  Seashore/Pathways  Trails 

Project— Charlie  Tracy,  NPS,  and  Kathy 

Sferra  Cape  Cod  Commission 
News  from  Washington 

5.  Old  Business — Report  from  Use  ft 

Occupancy  Subcommittee 

6.  New  Business — Review  administrative 

stnictuie  NPS  Advisory  Commission 
Handbook/Charter 

7.  Agenda  for  next  meeting 

8.  Date  for  next  meeting 

9.  Public  comment 

10.  Adjournment 

.  The  meeting  is  open  to  the  pubUc.  It 
is  expected  that  15  persons  will  be  able 
to  attend  the  meeting  in  addition  to  the 
Commission  members. 

Interested  persons  may  make  oral/ 
written  presentations  to  the  Commission 
during  the  business  meeting  or  file 
written  statements.  Such  requests 
should  be  made  to  the  park 
superintendent  at  least  seven  days  prior 
to  the  meeting.  Further  information 
concerning  the  meeting  may  be  obtained 
from  the  Superintendent,  Cape  Cod 
National  Seashore,  99  Marconi  Site 
Road,  WeUfleet,  MA  02667. 

Dated:  December  12, 1996. 
Maria  Buries, 
Superintendent 

[FR  Doc  96-32138  Filed  12-18-96;  8:45  am) 
■aUNQ  CODE  43ie-7e-M 


DEPARTMENT  OF  JUSTICE 

Notlcs  of  Lodging  of  Consent  Decree 
Pursuant  to  ttte  Comprehonslvs 
Environmental  Response 
Compensation  and  Liability  Act  of 
1980,  as  Amended 

Notice  is  hereby  given  that  a  proposed 
consent  decree  in  the  action  entitled 
United  States  v.  Amro  Realty  Corp.  et 
al.,  Qvil  Action  No.  87-CV-1418 
lodged  on  December  10, 1996  with  the 
United  States  District  Coiul  for  the 
Northern  District  of  New  York. 

The  United  States  currently  has 
claims  pending  against  three 
defendants,  piusuant  to  Section  107  of 
the  Comprehensive  Environmental 
Response,  Compensation,  and  LiabiUty 


Act  ("CERCLA").  42  U.S.C.  S  9607. 
seeldng  to  recover  approximately  $35 
milUon  in  past  and  future  costs 
associated  with  the  American 
Thermostat  Superfund  Site,  located  in 
Green  County.  New  York.  Pursuant  to 
the  proposed  settlement,  three 
potentially  responsible  parties  at  the 
Site  have  agreed  to  pay  $965,597.71  and 
agreed  to  a  judgment  Uen  on  the  Site 
property  worth  approximately  $400,000 
to  $500,000  to  partially  pay  for 
estimated  Site  costs. 

The  Department  of  Justice  will 
receive,  for  a  period  of  thirty  (30)  days 
from  the  date  of  this  pubUcation, 
comments  relating  to  the  proposed 
consent  decree.  Any  comments  should 
be  addressed  to  the  Assistant  Attorney 
General  for  the  Environment  and 
Natiual  Resources  Division,  Department 
of  Justice,  Washington,  D.C.  20530.  and 
should  refer  to  United  States  v.  Amro, 
DQJ  Ret  Number  90-11-3-242. 

The  proposed  consent  decree  may  be 
examined  at  EPA  Region  2,  (cotitact 
Cynthia  Psoras,  21^-637-3169)  and  the 
Consent  Decree  Library,  1120  G  Street, 
N.W.,  4th  Floor,  Washington,  D.C. 
20005,  (202)  624-0892.  A  copy  of  the 
proposed  consent  decree  may  be 
obtained  in  person  or  by  mail  from  the 
Consent  Decnee  Library,  1120  G  Street, 
N.W.,  4th  Floor,  Washington,  D.C 
20005.  In  requesting  a  copy,  please  refer 
to  the  referenced  case  and  enclose  a 
check  in  the  amount  of  $7.25  (25  cents 
per  page  reproduction  costs),  payable  to 
the  Consent  Decree  Library. 
Joel  M.  Grow, 

Section  Chief,  Environmental  Enforcement 
Section.  Environment  and  Natural  Resources 
Division. 

[FR  Doc  96-32203  Filed  12-16-96;  8:45  am] 
BNJJNQ  CODE  4410-1t-H 


Notice  of  Lodging  of  Consent  Dscrss 
Pursuant  to  ti>e  Clean  Air  Act 

In  accordance  with  Departmental 
poUcy  and  28  C.F.R.  §  50.7.  notice  is 
hereby  given  that  on  November  29. 
1996,  a  partial  consent  decree  in  United 
States  V.  Hercules  Incorporated  et  al., 
Civil  Action  No.  95-1044-R  was  lodged 
with  the  United  States  District  Court  for 
the  Western  District  of  Virginia. 

This  partial  consent  decree  settles 
claims  brought  against  Carver  Massie 
Carver.  Inc  ("CMC")  and  Hansford  R. 
Massie  III  (Jointly,  the  "CMC 
defendants")  pursuant  to  the  Clean  Air 
Act  (the  "Act"),  42  U.S.C.  §  §  7401  et 
seq.,  and  the  National  Emission 
Standard  for  Hazardous  Air  PoUutants 
for  asbestos  ("asbestos  NESHAP").  in 
connection  with  all^ations  that 
asbestos  was  improperiy  handled  during 
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the  demolition  of  a  building  owned  by 
Hercules  Incorporated  in  Covington. 
Virginia.  Under  the  terms  of  the  consent 
decree,  the  CMC  defffiidants  agree  not  to 
participate  in  any  construction,  repair, 
demolition,  or  renovation  activities 
involving  structures  containing 
asbestos.  A  previous  consent  decree, 
entered  by  the  Court  on  January  19, 
1996,  settled  the  United  States'  claims 
against  defendant  Hercules 
Incorporated. 

Tlie  Etepartment  of  Justice  will  receive 
comments  relating  to  the  proposed 
consent  decree  for  a  period  of  thirty 
days  ^m  the  date  of  publication  of  this 
notice.  Comments  should  be  addressed 
to  the  Assistant  Attorney  General, 
Environment  and  Natural  Resources 
Division,  Department  of  Justice, 
Washington,  D.C.  20530,  and  should 
refer  to  United  States  v.  Hervules 
Incorporated  et.  al..  Civil  Action  No. 
95-1044-R,  Ref.  No.  90-5-2-1-1897. 
The  proposed  consent  decree  may  be 
examined  at  the  office  of  the  United 
States  Attorney,  Western  District  of 
Virginia,  Thomas  B.  Mason  Building, 
105  Franklin  Road,  S.W.,  Roanoke, 
Virginia  24011.  Copies  of  the  consent 
decree  may  also  be  examined  and 
obtained  by  mail  at  the  Consent  Decree 
Library,  1120  G  Street,  N.W.,  4th  Floor, 
Washington,  D.C  20005  (202-624-0892) 
and  the  offices  of  the  Environmental 
Protection  Agency.  Region  IE,  841 
Chestnut  Building,  Philadelphia, 
Pennsylvania  19107.  When  requesting  a 
copy  by  mail,  please  enclose  a  check  in 
the  amount  of  $4.00  (twenty-five  cents 
per  page  reproduction  costs)  payable  to 
the  "Consent  Decree  Library." 
Joel  M.  Gran, 

Chief,  Environmental  Enforcement  Section. 
Environment  and  Natural  Resources  Division. 
[FR  Doc.  96-32162  Filed  12-18-96;  8:45  am] 

BMJJNQ  CODE  4410-16-M 


Notice  of  Lodging  of  Consent  Decree 
Pursuant  to  tt>e  Clean  Air  Act 

Notice  is  hereby  given  that  a  proposed 
modification  to  the  consent  decree  in 
United  States  v.  Princeton  Enterprises, 
Inc.,  et  al.,  Qvil  Action  No.  90-76-C. 
was  lodged  on  December  5, 1996,  with 
the  United  States  District  Court  for  the 
Northern  District  of  West  Virginia.  The 
original  consent  decree  in  this  action 
required  Riffiie  Eqmpment  Company, 
Kenneth  Riffle,  and  Myron  Jackson  to 
collect  and  bury  certain  asbestos- 
containing  materials  at  the  former 
Adamston  Flat  Glass  Plant  in 
Clarksburg,  West  Virginia.  After  the 
original  consent  decree  was  lodged  and 
entered  by  this  court,  the  Qty  of 
Clarksburg  removed  the  bulk  of  the 


asbestos-containing  material  from  the 
Plant  property.  Therefore,  the  propoeed 
modification  of  the  consent  decree 
removes  that  portion  of  the  consent 
decree  that  required  the  defendants  to 
bury  the  asbestos-omtaining  materials 
on  the  Plant  property.  All  other 
requirements  of  the  consent  decree 
would  remain  in  effect. 

The  Department  of  Justice  will 
receive,  for  a  period  of  thirty  (30)  days 
from  the  date  of  this  publication, 
comments  relating  to  the  proposed 
modification  of  the  consent  decree. 
Comments  should  be  addressed  to  the 
Assistant  Attorney  General  for  the 
Environment  and  Natural  Resources 
Division,  Department  of  Justice, 
Washington,  D.C.  20530,  and  should 
refer  to  United  States  v.  Princeton 
Enterprises,  Inc.,  et  al..  DOJ  Ref.  #90-5- 
2-1-1462. 

The  proposed  modification  of  the 
consent  decree  may  be  examined  at  the 
office  of  the  United  States  Attorney,  111 
Main  Street.  Suite  200,  Wheeling,  West 
Virginia;  the  Region  III  Office  of  the 
Environmental  Protection  Agency,  341 
Chestnut  Building,  Philadelphia, 
Pennsylvania  19107;  and  at  the  Consent 
Decree  Library,  1120  G  Street,  N.W.,  4th 
Floor,  Washington,  D.C.  20005,  (202) 
624-0892.  A  copy  of  the  proposed 
consent  decree  may  be  obtained  in 
p>erson  or  by  mail  from  the  Consent 
Decree  Library.  1120  G  Street,  N.W.,  4th 
Floor,  Washington,  D.C.  20005.  ]n 
requesting  a  copy  please  refer  to  the 
referenced  case  and  enclose  a  check  in 
the  amount  of  $1.05  (25  cents  per  page 
reproduction  costs),  payable  to  the 
Consent  Decree  Library. 
Walker  Smith. 

Deputy  Chief,  Environmental  Enforcement 
Section,  Environment  and  Natural  Resources 
Division. 
[FR  Doc.  96-32160  Filed  12-18-96;  8:45  am] 

BtUMQ  COOE  4410-1S^ 


Ftotice  of  Lodging  of  Consent  Decree 
Pursuant  to  the  Comprehensive 
Environmental  Response, 
Compensation,  and  Liability  Act 

Notice  is  hereby  given  that  a  consent 
decree  in  United  States  v.  Ruetgers- 
Nease  Corporation,  Civ.  Act.  No.  4CV- 
96-2128  (M.D.  Pa.)  was  lodged  on 
December  6,  1996. 

The  proposed  decree  resolves  the 
claims  of  the  United  States  under 
Sections  106  and  107  of  the 
Comprehensive  Environmental 
Response,  Compensation  and  Liability 
Act,  as  amended  ("CERCLA"),  42  U.S.C. 
§§  9606  and  9607,  for  past  response 
costs  and  certain  response  actions  at  the 
Centre  County  Kepone  Superfund  Site 


in  Centre  Coimty,  Pennsylvania.  The 
decree  obligates  the  Settling  Defendant 
to  reimburse  $293,985.10  of  the  United 
States'  past  response  costs  and  to 
perform  the  remedial  action  the  U.S. 
Environmental  Protection  Agency  has 
selected  for  the  first  operable  unit  at  the 
site.  The  Decree  also  resolves  certain 
claims  of  the  Commonwealth  of 
Pennsylvania  and  requires  defendant  to 
reimburse  $89,572.45  in  past  response 
costs  to  the  Commonwealth. 

TTie  Department  of  Justice  will 
receive,  for  a  period  of  thirty  (30)  days 
from  the  date  of  this  pubUcation, 
comments  relating  to  the  proposed 
consent  decree.  Comments  should  be 
addressed  to  the  Assistant  Attorney 
General  for  the  Euvironment  and 
Natural  Resources  Division,  Department 
of  Justice,  Washington,  D.C.  20530,  and 
should  refer  to  United  States  v. 
Ruetgers-Nease  Corporation,  DOJ  Ref. 
#  90-11-3-1436. 

The  proposed  consent  decree  may  be 
examined  at  the  United  States 
Department  of  Justice,  Environment  and 
Natural  Resources  Division,  Consent 
Decree  Ubrary,  1120  G  Street,  N.W.,  4th 
Floor,  Washington,  D.C.  20005,  (202) 
624-0892.  A  copy  of  the  proposed 
consent  decree  may  be  obtained  in 
person  or  by  mail  from  the  Consent 
Decree  Library,  1120  G  Street,  N.W.,  4th 
Floor,  Washington,  D.C.  20005.  In 
requesting  a  copy,  please  refer  to  the 
referenced  case  and  enclose  a  check  in 
the  amount  of  $26.75  (25  cents  per  page 
reproduction  costs),  payable  to  the 
Consent  Decree  Library.  Attachments  to 
the  proposed  consent  deoee  can  be 
obtained  for  additional  amount. 
Joel  M.  GroM, 

Chief,  Environmental  Enforcement  Section, 
Environment  and  Natural  Resources  Division. 
[FR  Doc,  96-32337  Filed  12-18-96;  8:45  am] 
BILUNO  C006  4410-1S-M 


Notice  of  Lodging  of  consent  Decree 
Pursuant  to  the  Safe  Drinlilng  Water 
Act 

In  accordance  with  Departmental 
policy,  notice  is  hereby  given  that  a 
proposed  consent  decree  in  United 
States  V.  Western  Crude  Reserves,  Inc., 
et  al,  Qvil  Action  No.  95-52,  was 
lodged  on  October  24, 1994  with  the 
United  States  District  Court  for  Eastern 
District  of  Kentucky,  Lexington 
Division.  Under  the  consent  decree  the 
United  States  is  settling  claims  against 
two  defendants.  Western  Crude 
Reserves,  Inc.  and  Reserve  Energy,  Ltd., 
based  on  claims  for  civil  penalties  and 
injimctive  relief  relating  to  alleged 
violations  of  the  Safe  Drinking  Water 
Act  ("SDWA")  and  the  implementing 
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Underground  Injection  Control  ("UIC") 
regulations,  40  CFR  §  144.28  et  seq.  The 
United  States  alleged  that  Reserve 
Energy.  Ltd.  and  Western  Crude 
Reserves,  Inc.  once  owned  and  operated 
respectively,  113  underground  injection 
wells  in  the  Irvine,  Garrett  and  South 
Fork  units  in  the  Irvin-Furnace  field  in 
Powell  and  Estill  Counties,  Kentucky, 
Reserve  Energy,  Ltd.  is  a  limited 
partnership.  Western  Crude  Reserves, 
Inc.  is  the  corporate  general  partner  of 
Reserve  Energy.  In  1993,  Reserve  Energy 
transferred  the  wells  to  defendant  Kish 
Resources  PLC.  Under  the  proposed 
settlement.  Western  Crude  Reserves, 
Inc.  and  Reserve  Energy,  Ltd.  will 
provide  $75,000  in  financial  assurance 
for  plugging  abandoned  injection  wells. 
and  the  field  will  be  transferred  to  a 
nonparty.  Trinity  Group,  LLC. 
("Trinity"),  for  the  purpose  of  bringing 
the  wells  into  regulatory  compliance 
pursuant  to  a  schedule  set  forth  in  an 
Administrative  Order  on  Consent 
("AOC")  entered  between  Trinity  and 
EPA.  Under  the  AOC,  Trinity  will 
provide  $50,000  in  financial  assurance 
and  will  plug  or  case  and  cement  the 
injection  wells  over  the  course  of  three 
years.  Under  this  settlement,  EPA  will 
obtain  the  injunctive  relief  it  seeks  to 
bring  the  field  into  compliance,  plus  a 
total  of  $125,000  in  financial  assurance, 
in  case  Trinity  does  not  fulfill  its 
obligations. 

The  Department  of  Justice  will 
receive,  for  a  period  of  thirty  (30)  days 
from  the  date  of  this  publication, 
comments  relating  to  the  proposed 
consent  decree.  Comments  should  be 
addressed  to  the  Assistant  Attorney 
General  for  the  Environment  and 
Natural  Resources  Division,  Department 
of  Justice,  Washington,  D.C.  20530,  and 
should  refer  to  United  States  v.  Western 
Crude  Reserves,  Inc.  et  al.,  DOJ  Ref. 
#90-5-1-1-5067. 

The  proposed  consent  decree  may  be 
examined  at  the  office  of-the  United 
States  Attorney,  1441  Main  Street,  Suite 
500  Columbia,  South  Carolina  (803) 
929-3000;  the  Region  IV  Office  of  the 
Environmental  Protection  Agency,  345 
Courtland  Street  Atlanta,  Georgia  30365; 
and  at  the  Consent  Decree  Library,  1120 
G  Street,  N.W..  4th  Floor.  Washington, 
D.C.  20005,  (202)  624-0892.  A  copy  of 
the  proposed  consent  decree  may  be 
obtained  in  person  or  by  mail  from  the 
Consent  Decree  Library,  1120  G  Street, 
N.W.,  4th  Floor,  Washington.  D.C. 
20005.  In  requesting  a  copy  please  refer 
to  the  referenced  case  and  enclose  a 
check  in  the  amount  of  $6.25  (25  cents 


per  page  reproduction  costs),  payable  to 

the  Consent  Decree  Library. 

Joel  Gross, 

Chief,  Envimnmental  Enforcement  Section, 

Environment  and  Natural  Resources  Division. 

[PR  Doc.  96-32163  Filed  12-18-96;  8:45  am] 

I  COM  441*-1«-H 


Antitrust  Division 

Notice  Pursuant  to  the  National 
Cooperative  Research  and  Production 
Act  of  1993;  Cable  Television 
Latwratories,  inc. 

Notice  is  hereby  given  that,  on  August 
13. 1996.  pursuant  to  Section  6(a)  of  the 
National  Cooperative  Research  and 
Production  Act  of  1993,  15  U.S.C. 
§4301  et  seq.  ("the  Act"),  Cable 
Television  Laboratories,  Inc. 
("CableLabs")  has  filed  written 
notifications  simultaneously  with  the 
Attorney  General  and  the  Federal  Trade 
Commission  disclosing  additions  to  the 
membership.  The  notifications  were 
filed  for  the  purpose  of  extending  the 
Act's  provisions  limiting  the  recovery  of 
antitrust  plaintiffs  to  actual  damages 
under  specified  circumstances. 
Specifically  the  following  company  has 
joined  CableLabs:  Lake  Hughes  Cable, 
Ventura.  CA. 

No  other  changes  have  been  made  in 
either  the  memberehip  or  planned 
activity  of  CableLabs.  Membership 
remains  open  and  CableLabs  intends  to 
file  additional  written  notifications 
disclosing  all  changes  in  membership. 

On  August  8. 1988.  CableLabs  filed  its 
original  notification  pursuant  to  Section 
6(a)  of  the  Act.  The  Department  of 
Justice  published  a  notice  in  the  Federal 
Register  pursuant  to  Section  6(b)  of  the 
Act  on  September  7. 1988  (53  FR 
34593).  The  last  notification  with 
respect  to  membership  changes  was 
filed  with  the  Department  on  April  23, 
1996.  A  notice  was  published  in  the 
Federal  Register  pursuant  to  Section 
6(b)  of  the  Act  on  July  23. 1996  (61  FR 
38216).  A  correction  to  this  notice  was 
published  in  the  Federal  Register  on 
August  20. 1996  (61  FR  43077),. 
Constance  K.  Robinson, 
Director  of  Operations,  Antitrust  Division. 
|FR  Doc.  96-32159  Filed  12-18-96;  8:45  am) 
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Notice  Pursuant  to  the  National 
Cooperative  Research  and  Production 
Act  of  1993;  infotest  International 

Notice  is  hereby  given  that,  on 
October  9. 1996.  pursuant  to  Section 
6(a)  of  the  National  Cooperative 
Research  and  Production  Act  of  1993, 


15  U.S.C  4301  et  seq.  ("the  Act"). 
InfoTEST  International  ("InfoTEST") 
has  filed  written  notifications 
simultaneously  with  the  Attorney 
General  and  the  Federal  Trade 
Commissior.  disclosing  changes  in 
membership.  The  notifications  were 
filed  for  the  purpose  of  extending  the 
Act's  provisions  limiting  the  recovery  of 
antitrust  plaintiffs  to  actual  damages 
under  specified  circumstances. 
Specifically,  the  identities  of  the 
additional  members  of  InfoTEST  are: 
Imation  Corp.,  Oakdale,  MN. 

Organizations  that  are  no  longer 
InfoTEST  Members  are:  AT&T  Corp., 
Washington,  D.C;  Brookhaven  National 
Laboratory.  Upton.  NY;  Center  for  the 
New  West,  Denver,  CO;  Concurrent 
Technologies  Corporation,  Johnstown, 
PA;  Hitachi  Telecom  (USA).  Inc., 
Norcross.  GA;  Polaroid  Corpwiration. 
Cambridge,  MA;  National  Institute  of 
Standards  and  Technology, 
Gaithersburg,  MD;  National  Park 
Service,  Denver,  CO;  North  Carolina 
Healthcare  Information  and 
Communications  Alliance,  Research 
Triangle  Park,  NC;  Pacific  Bell,  San 
Ramon,  CA;  University  of  Michigan, 
Ann  Arbor,  MI;  University  of  Southern 
California,  Los  Angeles,  CA;  U.S.  Fish 
and  Wildlife  Service.  Denver,  CO;  U.S. 
Geological  Survey,  and  the  Department 
of  the  Interior,  Reston,  VA. 

No  other  changes  have  been  made  in 
the  membership,  nature  or  objectives  of 
the  consortium.  Membership  in 
InfoTEST  remains  open,  and  the 
consortium  intends  to  file  additional 
written  notifications  disclosing  all 
changes  in  Membership. 

On  December  7.  1993.  InfoTEST  filed 
its  original  notification  pursuant  to 
Section  ^(a)  of  the  Act.  The  Department 
of  Justice  published  a  notice  in  the 
Federal  Register  pursuant  to  Section 
6(b)  of  the  Act  on  May  18,  1994  (60  FR 
25960). 

The  last  notification  was  filed  vtrith 
the  Department  of  Justice  on  April  22, 
1996.  A  notice  was  published  in  the 
Federal  Register  on  June  3, 1996  (61  FR 
27936). 

Constance  K.  Robinson, 
Director  of  Operations,  Antitrust  Division. 
IFR  Doc.  96-32158  Filed  12-18-96;  fl:45  ami 

BILUNQ  COM  441«.11^ 


Notice  Pursuant  to  the  National 
Cooperative  Research  and  Production 
Act  of  1993;  National  Center  for 
Manufacturing  Sciences,  Inc. 

Notice  is  hereby  given  that,  on 
November  29,  1996  pursuant  to  Section 
6(a)  of  the  National  Coo|>erative 
Research  and  Production  Act  of  1993, 
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15  U.S.C  §4301  et  seq.  ("the  Act"),  the 
National  Center  for  Mamiifiicturing 
Sciences,  Inc.  ("NCMS")  filed  written 
notifications  simultaneously  with  the 
Attorney  General  and  the  Federal  Trade 
QHnmission  disclosing  changes  in  its 
membwship  status.  The  notifications 
were  filed  for  the  purpose  of  extending 
the  Act's  provisions  limiting  the 
recovery  of  antitrust  plaintifEt  to  actual 
damages  under  specified  circumstances. 
Specifically,  the  Rapid  Response 
Manufacturing  project,  formed 
predominately  of  NCMS  membership,  is 
pursuing  a  joint  research  and 
development  venture  focusing  on 
generic  enabling  technologies  in  the 
general  area  of  computer  integrated 
manufacturine. 

Changes  to  mis  venture  area  as 
follows:  Eastman  Kodak  Company. 
Rochester,  NY  has  been  added  as  a 
participant  in  the  project.  Cimflex 
Teknowledge  Corporation  has  changed 
its  name  to  Teknowledge  Corporation 
and  ICAO,  Inc.  has  changed  its  name  to 
Concentra  Corporation.  The  MacNeal- 
Schwendler  Corporation,  Reston,  VA, 
acquired  Aries  Technology,  Inc.  and 
subsequently  became  a  participant  in 
theprtriect. 

No  other  changes  have  been  made  in 
either  the  membership  or  planned 
activity  of  the  group  research  project 
Membership  in  this  group  research 
project  remains  open,  and  NCMS 
intends  to  file  additional  written 
notification  disclosing  all  changes  in 
membership. 

On  July  21, 1992,  NCMS  filed  its 
original  notification  of  the  Rapid 
Response  Manufacturing  project 
piusuant  to  Section  6(a]  of  the  Act.  The 
Department  of  Justice  published  a  notice 
in  the  Federal  Register  pursuant  to 
Section  6(b)  of  the  Act  on  November  19. 
1992  (57  FR  54610).  The  last 
notification  was  filed  on  November  1, 
1996.  The  Department  of  Justice 
pubUshed  a  notice  in  the  Federal 
Register  on  December  4, 1996  (61  FR 
64370). 

ilCRobiiMon. 


Diroctor  of  Operations,  Antitrust  Division. 
(PR  Doc  96-32161  Filed  12-l»-g6;  8:45  am] 
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FEDERAL  MINE  SAFETY  AND  HEALTH 
REVIEW  COMMISSION 

Sunshine  Act  Masting 

December  12. 1996. 

TME  ANO  DATE:  2:30  p.m.,  Thursday. 

December  12,  1996. 

PLACE:  Room  6005.  6th  Floor,  1730  K 

Street,  N.W.,  Washington,  D.C 

STATtiS:  Closed  [Pursuant  to  5  U.S.C 

552b(c)(10)J. 


MATTERS  TO  BE  C0N8I0ERE0:  It  was 

determined  by  a  unanimous  vote  of  the 
Commissioners  that  the  Commission 
consider  and  act  upon  the  following  in 
closed  sessicm: 

1.  Secretary  of  Labor  v.  Ambrosia  Coal  and 
Construction  Co..  et  al..  Docket  Nos.  PENN 
93-233  and  94-15. 

No  earlier  announcement  of  the  acbeduling 
of  this  meeting  was  possible. 

CONTACT  PERSON  FOR  MORE  INFO:  Jean 

Ellen,  (202)  653-5629/(202)708-9300 

for  TDD  Relay/l-80a-877-8339  for  toll 

free. 

Jean  H.  EUen, 

Chief  Docket  Qerk. 

[PR  Doc  96-32343  Filed  12-17-96;  8:45  am] 
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NATIONAL  CREDIT  UNION 
ADMINISTRATION 

Sunshlns  Act  Mesting 

The  National  Credit  Union 
Administration  Board  determined  that 
its  business  requires  the  addition  of  the 
following  item,  which  is  closed  to 
pubUc  observation,  to  the  previously 
annoimced  closed  meeting  (Federal 
Register,  page  66337,  Tuesday, 
December  17,  1996)  scheduled  for  IIKX) 
a.m.,  Thursday.  December  19. 1996. 

4.  Personnel  Action(s).  Closed 
pursuant  exemptions  (2)  and  (6). 

The  Board  voted  unanimously  that 
agency  business  requires  that  this  item 
be  considered  with  less  than  the  usual 
seven  days  notice,  that  it  be  closed  to 
the  pubtic,  and  that  no  earUer 
announcement  of  this  change  was 
possible. 

The  previously  annoimced  items  are: 

1.  Approval  of  Minutes  of  Previous 
Closed  Meeting. 

2.  Administrative  Action  undw'- 
Section  206  of  the  Federal  Qedit  Union 
Act.  Closed  pursuant  to  exemptions  (8), 
(9)(A)(ii),and(9)(B). 

3.  Administrative  Action  under  Part 
745,  NCUA's  Rules  and  Regulations. 
Closed  pursuant  to  exemption  (6). 
FOR  FURTHER  INFORMATION  CONTACT. 
Becky  Baker,  Secretary  of  the  Board, 
Telephone  703-518-6304.  -. 
Beclcy  Baker, 

Secretary  of  the  Board.  ** 

(FR  Doc  96-32408  Filed  12-17-96;  2:52  pm] 
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NATIONAL  SaENCE  FOUNDATION 

United  Ststas  Antarctic  Program 
(USAP)  Blue  Ribbon  Panel;  Notice  of 
Meeting 

In  accordance  with  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 


463,  as  amended),  the  National  Science 
Foundation  announces  the  following 
meeting. 

Name  and  Committee  Code:  United  States 
Antarctic  (USAP)  Program  Blue  Ribbon  Panel 
(#1531) 

Date  and  Time:  1997.  January  4, 8  am-3 
pm; 

Place:  NSF,  International  Antarctic  Center, 
Qiristchurch,  New  Zealand 

Type  of  Meeting:  Open 

Contact  Person:  Guy  G.  Guthridge,  Office 
of  Polar  Programs,  Room  755,  National 
Science  Foundation,  4201  Wilson  Boulevard, 
Arlington,  Virginia  22230.  Telephone:  (703) 
306-1031 

Minutes:  May  be  obtained  from  the  contact 
peraon  listed  above. 

Purpose  of  Meeting:  Examine  a  full  range 
of  infrastructure,  management,  and  scientific 
options  for  the  United  States  Antarctic 
Program  so  that  the  Foundation  will  be  able 
to  maintain  the  high  quality  of  the  research 
and  implement  U.S.  policy  in  Antarctica 
under  realistic  budget  scenarios. 

Agenda:  Review  notes  &om  29  Dec-3  )an 
visit  to  USAP  facilities  and  begin  report 
drafting. 

Dated:  December  13, 1996 


M.  BelMoca  Winkler, 

Committee  Management  Officer. 

[FR  Doc.  96-32172  Filed  12-16-96;  8:45  am] 
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NATIONAL  SKILL  STANDARDS 
BOARD 

Request  for  Comments  on  a  Proposal 
To  Establish  a  Voluntary  National  Skill 
Standards  System 

background:  This  notice  requests 
pubUc  comment  on  the  National  Skill 
Standards  Board's  (NSSB)  Proposal  to 
Establish  a  Volimtary  National  Skill 
Standards  System.  The  National  Sldll 
Standards  Act  of  1994  (Pub.  L  103-227. 
Title  V,  Section  S04(a))  requires  the 
Board  to  "Identify  broad  clusters  of    - 
major  occupations  that  involve  1  or* 
more  than  1  industry  in  the  United 
States  and  that  share  characteristics  that 
are  appropriate  for  the  development  of 
common  ^11  standards.  *  *  *  Prior  to 
Identifying  broad  clusters  of  major 
occupations  *  *   *  the  National  Board 
shall  engage  in  extensive  pubUc 
consultation,  including  soUcitatlon  of 
pubUc  comment  on  proposed  clusters 
through  publication  in  the  Federal 
Register."  For  the  purposes  of  the 
National  Skill  Standards  Act.  the 
"sectors  of  the  economy"  described  in 
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the  proposal  constitute  the  "clusters" 
required  by  the  Act. 

To  solicit  the  views  of  all  potential 
stakeholders  in  a  voluntary  national 
skill  standards  system,  the  NSSB  has 
conducted  six  public  hearings  and  a 
two-day  National  Skill  Standards  Forum 
on  September  16  and  17, 1996.  In 
addition,  the  NSSB  or  its  staff  have  held 
numerous  smaller  meetings  with 
stakeholder  representatives.  Stakeholder 
representatives  have  also  made 
presentations  at  public  meetings  of  the 
National  Skill  Standards  Board. 
OEAOUNE  FOR  PUBLIC  COMMIIENTS: 
Comments  on  the  proposal  must  be    ' 
postmarked  no  later  than  January  21, 
1997.  Comments  must  be  in  written 
form,  and  two  copies  must  be  provided, 
addressed  to  NSSB  Proposal 
Coordinator,  National  Skill  Standards 
Board,  1441  L  St.,  NW,  Suite  9000, 
Washington,  DC  20005. 
FOR  FURTHER  INFORMATION  CONTACT: 
'  Marjorie  Haas,  National  Skill  Standards 
Board.  1441  L  St.,  NW,  Suite  9000, 
Washington,  DC  20005,  (202)  254-8628. 

PROPOSAL 

National  Skill  Standards  Board 
Proposal  To  Establish  a  Voluntary 
National  Skill  Standards  System 

The  1994  National  Skill  Standards 
Act  charged  the  National  Skill 
Standards  Board  with  "stimulating  the 
development  and  adoption  of  a 
voluntary  national  system  of  skill 
standards."  Skill  standards  specify  the 
knowledge  and  competence  required  to 
successfully  perform  in  a  given 
occupation  or  field.  By  enhancing  the 
skills  of  the  workforce,  skill  standards 
will  increase  the  productivity,  economic 
growth,  and  competitiveness  of  America 
and  American  businesses.  Skill 
standards  will  benefit  all  stakeholders: 

•  Businesses  can  use  skill  standards 
to  maximize  efficiency  in  recruiting, 
hiring,  deploying,  training,  and 
promoting  employees.  Firms  can  also 
use  skill  standards  to  pursue  the  goal  of 
becoming  a  high  performance  work 
organization. 

•  Unions  can  use  the  standards  to 
ensure  that  workers  have  a  greater  voice 
at  the  workplace,  and  benefit  from 
enhanced  career  and  job  opportunities. 

•  Workers  can  use  the  standards  to 
advance  their  careers,  protect 
themselves  against  dislocation,  and 
enhance  their  ability  to  reenter  the 
workforce. 

•  Students  and  jobseekers  can  use  the 
standards  to  understand  and  acquire  the 
skills  needed  to  attain  high  wage  jobs 
and  successful  careers. 

•  Educators  and  trainers  preparing 
people  for  work  can  use  the  standards 


to  better  meet  business  requirements, 
and  to  improve  the  school-to-work 
transition  for  individuals. 

The  Board  itself  will  not  set  skill 
standards,  but  rather  establish  the 
guidelines  used  to  endorse  standards 
created  by  groups  called  "voluntary 
partnerships"  in  the  1994  law.  The  law 
requires  that  voluntary  partnerships 
include  employer,  union,  worker, 
community,  and  education  and  training 
representatives.  The  standards  endorsed 
by  the  NSSB  will  cover  workers  in 
entry-level  through  first  line  supervisory 
positions. 

Grouping  Jobs  for  the  Purpose  of 
Creating  Skill  Standards 

The  law  required  the  Board  to 
"identify  broad  clusters  of  major 
occupations"  for  the  purpose  of  setting 
standards,  for  several  compelling 
reasons. 

•  First,  it  would  be  extraordinarily 
confusing  and  inefficient  if  employers, 
unions,  workers,  and  educators  had  to 
navigate  a  "system"  in  which  difTerent 
standards  covered  the  same  industry  or 
occupation. 

•  Second,  it's  unwise  to  set  standards 
that  are  so  narrow  that  workers  lack  the. 
versatility  to  adapt  to  changes  within 
their  firms,  or  cannot  perform 
alternative  tasks  when  the  need  arises 

•  Third,  one  of  the  goals  of  skill 
standards  is  to  facilitate  the  acquisition 
of  skills  not  just  for  a  single  job  or 
occupation,  but  for  a  career.  For  this 
purpose  it  is  necessary  to  group  jobs  in 
such  a  way  that  individuals  clearly 
understand  what  skills  and  knowledge 
they  need  to  obtain  better  jobs  within  a 
broad  field. 

The  law  also  requires  that  the 
voluntary  partnerships  establish 
standards  within  the  occupationaF 
categories  designated  by  the  Board. 

To  meet  these  goals,  the  NSSB  has 
divided  the  economy  into  16  sectors. 
The  sectors  are  designed  to  accurately 
reflect  employment  patterns,  and  to 
make  sense  to  the  employers,  unions, 
workers,  students,  and  educators  who 
will  use  the  system.  The  16  sectors 
combine  the  industry  categories  that  are 
most  familiar  to  employers  with  the 
concept  of  an  occupation,  which  is  how 
most  individuals  think  of  their  jobs. 

Most  of  the  sectors  align  closely  with 
traditional  industry  categories  used  by 
trade  associations  and  in  national 
classification  systems.  Because  some 
functions  are  common  to  many 
industries,  3  of  the  16  sectors  of  the 
economy  (business  and  administrative 
services;  property  management  and 
building  maintenance  services;  and 
research,  development  and  technical 
services)  cover  multiple  industries. 


The  16  Sconomic  Sectors 

•  Agricultural  Production  and 
Natural  Resource  Management 

•  Mining  and  Extraction  Operations 

•  Construction  Operations 

•  Manufacturing,  Installation  and 
Repair 

•  Energy  and  Utilities  Operations 

•  Transportation  Operations 

•  Communications 

•  Wholesale/Retail  Sales 

•  Hospitality  and  Tourism  Services 

•  Financial  Services 

•  Health  and  Social  Services 

•  Education  and  Training  Services 

•  PubUc  Administration,  L«gal,  and 
Protective  Services 

•  Business  and  Administrative 
Services 

•  Property  Management  and  Building 
Maintenance  Services 

•  Research,  Development  and 
Technical  Services 

The  Board  will  begin  its  work  with  • 
three  of  these  sectors:  Manufacturing, 
Installation  and  Repair;  Wholesale/ 
Retail  Sales;  and  Business  and 
Administrative  Services  (together  these 
three  sectors  employ  roughly  half  of  all 
&t)nt-line  workers).  The  NSSB  will 
collaborate  closely  with  the  voluntary 
partnerships,  leam  from  their 
experience  in  these  three  sectors,  and 
use  the  lessons  learned  to  improve  the 
national  skill  standards  system. 

Skill  Standards  Framework 

The  following  Skill  Standards 
Framework  will  be  used  to  create  a 
system  of  voluntary  national  skill 
standards. 

5Ja77  Standards 

The  Skill  Standards  Framework  for 
setting  standards  covers  three  types  of 
knowledge  and  skill,  ranging  from  the 
broad  to  the  specific:  core, 
concentrations,  an  specialities.  By 
"standard"  we  mean  a  performance 
standard,  that  is,  what  one  needs  to 
know  and  be  able  to  do  and  how  well 
one  needs  to  be  able  to  do  it. 

•  Core  knowledge  and  skills  are  those 
common  to,  and  essential  for,  the  entire 
sector.  For  example,  in  manufacturing 
the  core  might  include  understanding 
what  quality  control  is  and  possessing 
the  ability  to  implement  or  apply 
various  means  of  ensuring  quality. 

•  Concentration  knowleclge  and  skills 
cover  a  broad  area  within  the  sector. 
Such  knowledge  and  skills  would  be 
more  targeted  than  the  core  level,  but 
less  specific  than  the  specialty  level 
described  below.  For  example,  in 
manufacturing  this  might  cover  a  broad 
function,  such  as  product  assembly. 

•  Specialty  knowledge  and  skills  are 
the  most  detailed  component  in  the  skill 
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standards  framework,  targeting 
particular  jobs  or  perhaps  the  needs  of 
specialized  firms.  An  example  might  be 
the  knowledge  and  skills  necessary  for 
a  specific  occupation  in  steel 
production. 

The  standards  for  the  core,  the 
concentrations  and  the  specialities  will 
each  be  described  in  terms  of  the  (1) 
academic  skills  and  knowledge,  (2) 
occupational  skills  and  knowledge,  and 
(3)  employability  skills  and  knowledge 
required  to  carry  out  the  critical  work 
functions  for  each  of  these  three  levels 
of  the  skills  standards  framework. 

By  Critical  work  functions  we  mean 
major  chunks  of  the  work  that  must  be 
performed  and  which,  taken  together, 
constitute  the  critical  or  principal 
responsibilities  of  the  individuals 
involved.  For  a  chef,  making  sauces  or 
planning  the  meals  might  be  critical 
work  functions;  for  a  metal  worker,  the 
critical  work  functions  might  include 
statistical  process  control  of  product 
quality  and  setting  up  computer- 
controlled  milUng  machines  to  perform 
specified  operations.  We  do  not  mean 
by  critical  work  functions  a  Ust  of  all  the 


tasks  required  to  perform  the  critical 
work  functions. 

Academic  skills  and  knowledge  mean 
the  skills  and  knowledge  associated 
with  the  academic  disciplines, 
including  but  not  limited  to  English 
language  arts  (speaking,  reading  and 
writing),  mathematics,  physics,  biology, 
chemistry,  etc. 

Occupational  skills  and  knowledge 
mean  the  technical  skills  and 
knowledge  particular  to  a  specified 
trade  or  occupation  or  group  of  trades  or 
occupations.  For  example,  a  technician 
who  repairs  and  maintains  small 
engines  must  understand  how  engines 
work,  how  to  diagnose  problems  and  fix 
them,  and  how  to  find  and  order  the 
necessary  parts. 

Employability  skills  and  knowledge 
mean  the  skill  and  knowledge  needed  to 
function  efiiectively  in  almost  all  kinds 
of  high  performance  work 
environments,  but  which  is  of  neither 
kind  described  above.  We  have  in  mind 
such  things  as  the  ability  to  work 
eniectively  with  others,  to  understand 
systems  and  how  they  function,  to  take 
responsibility  for  one's  own  work,  to 


solve  problems  as  they  arise,  and  other 
skills  of  the  kind  described  in  the  U.S. 
Department  of  Labor's  Secretary's 
Commission  on  Achieving  Necessary 
Syils  (SCANS)  report. 

In  carrying  out  its  statutory 
responsibility  to  establish  economic 
sectors,  the  Board  defines  the  area 
within  which  voluntary  partnerships 
establish  the  core  standards  (which  are 
common  to  the  entire  sector).  But  the 
voluntary  partnership  itself  will 
designate  concentration  and  specialty 
levels.  A  voluntary  partnership  might 
designate  as  few  as  zero,  or  as  many  as 
six,  concentrations,  but  there  will  be  no 
limit  on  the  number  of  specialties.  In 
deciding  whether  or  not  to  endorse  the 
work  of  the  voluntary  partnerships,  the 
Board  will  use  criteria  described  in  a 
later  section. 

The  framework  might  be  pictured  as 
a  tree,  with  the  core  corresponding  to 
the  trunk,  the  concentrations 
corresponding  to  the  branches,  and  the 
specialties  corresponding  to  the  leaves 
(see  figure). 
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Certificates  Offered 

Although  there  is  the  potential  for 
three  levels  of  knowledge  and  skills, 
there  will  be  only  two  types  of 
certificates:  a  basic  certificate  will 
encompass  either  the  core  alone  (if  there 
are  no  concentrations)  or  tjie  core  plus 
one  concentration  level,  and  a  specialty 
certificate  will  cover  the  specialty  level 
of  knowledge  and  skills.  A  voluntary 
partnership  could  establish  basic 
certificates  for  up  to  six  concentrations. 

The  voluntary  partnership  will 
establish  the  standards  for  the  basic 
certificate(s),  which  will  then  be 
endorsed  by  the  NSSB  if  it  meets  the 
criteria  described  below.  Outside  groups 
(which  might  include  trade  associations, 
accredited  educational  institutions  and 
training  providers,  and  recognized 
third-party  assessment  groups)  will 
recommend  the  standards  for  specialty 
certificates.  These  groups  will  present 
standards  for  prospective  specialty 
certificates  to  the  voluntary  partnerships 
for  review  and  endorsement,  in  the 
same  manner  that  the  voluntary 
partnerships  will  present  standards  for 
basic  certificates  to  the  NSSB  for  review 
and  endorsement 

In  their  review  of  prospective 
specialty  certificates,  the  voluntary 
partnerships  will  use  the  same  criteria 
that  the  NSSB  will  use  to  review  the 
work  of  the  voluntary  partnerships 
themselves  (these  criteria  are  described 
below).  The  voluntary  partnerships  also 
will  ensure  that  the  standards  for 
prospective  specialty  certificates  build 
directly  on  the  standards  for  the  basic 
certificate(s).  Specialty  certificates  could 
cover  overlapping — or  even  identical — 
jobs  or  functions.  By  allowing 
competition  among  those  who  develop 
standards  at  the  detailed  specialty  level, 
the  skill  standards  system  can  adapt  to 
changes  in  technology,  work 
organization,  and  customer  preferences. 

The  Board  will  require  each  voluntary 
partnership  to  develop  a  plan  to  meet 
the  needs  of  experienced  workers.  The 
plan  will  include  in  its  skill  standards 
system  an  opportunity  to  acquire  and 
demonstrate  through  assessment  the 
skill  and  knowledge  required  for  the 
basic  certificate. 

Voluntary  partnerships  may  begin  the 
analytical  process  of  developing 
standards  at  the  broad  core  level(s),  or 
by  reviewing  the  narrower  specialties  if 
these  already  exist  in  the  sector. 
However,  the  NSSB  will  only  endorse 
the  work  of  voluntary  partnerships  that 
submit  basic  certificates  to  the  Board 
before  the  voluntary  partnership 
endorses  specialty  certificates. 


Criteria  for  the  Skill  Standards 

In  order  to  qualify  for  Board 
endorsement,  the  skill  standards  system 
recommended  by  the  voluntary 
partnerships  (or  the  outside  groups  in 
the  case  of  the  specialties)  will  have  to 
meet  the  following  criteria  (in  addition 
to  other  criteria  specified  in  the 
National  Skill  Standards  Act): 

•  Follow  a  common  nomenclature 
identified  by  the  Board; 

•  Describe  in  clear  terms  the  critical 
work  functions  specific  to  the  core, 
concentrations,  and  specialties: 

•  Describe  the  acaaemic, 
employabllity,  and  occupational 
knowledge  and  skills  necessary  to 
perform  the  critical  work  functions  for 
the  core,  concentrations,  and  specialties; 

•  Adhere  to  statutory  requirements 
and  Board  policy  on  assessment; 

•  Be  consistent  with  civil  rights  law; 

•  Meet  or  exceed  the  highest 
applicable  standards  used  in  the  United 
States,  including  registered 
apprenticeship  standards; 

•  Be  benchmarked  to  the  best 
international  standards; 

•  Be  forward  looking;  and 

•  Include  a  plan  for  the  updating  and 
continuous  improvement  of  standaids 
and  certificates. 

These  criteria  will  pertain  to  all  three 
levels  of  standards,  as  well  as  the  two 
types  of  certificates.  However,  as  noted 
earUer,  the  voluntary  partnerships — not 
the  NSSB — would  review  the  specialty 
certificates  for  adherence  to  the  NSSB's 
policies. 

Some  of  these  criteria  are  required  by 
the  National  Skill  Standards  Act, 
including  consistency  with  civil  rights 
law;  meeting  or  exceeding  the  highest 
applicable  U.S.  standards;  and 
procedures  to  periodically  revise  and 
update  the  system. 

Signed  at  Washington,  DC  this  13th  day  of 
December,  1996. 
EdieWest, 

Executive  Director,  National  Skill  Standards 
Board. 
[FR  Doc.  9&-32224  Filed  12-1S-96:  8:45  am] 
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action:  Final  policy  statement. 

SUMMARY:  This  final  policy  statement 
presents  the  revised  criteria  the 


Commission  will  use  in  submitting  the 
annual  abnormal  occurrence  (AO) 
reports  to  Congress  and  the  public  in  a 
timely  manner  as  stated  in  Section  208 
of  the  Energy  Reorganization  Act  of 
1974,  as  amended.  The  AO  policy 
statement  has  been  revised  to  provide 
more  specific  criteria  for  determining 
those  incidents  and  events  that  the 
Commission  considers  significant  from 
the  standpoint  of  public  health  and 
safety  for  reporting  to  Congress,  and  to 
make  the  AO  policy  consistent  with 
recent  changes  to  NRC  regulations.  The 
revised  AO  criteria  contain  more 
discrete  reporting  thresholds  making 
them  easier  to  use  and  ensuring  more 
consistent  application  of  the  intended 
AO  reporting  policy  set  forth  by  the 
Commission. 

EFFECTIVE  DATE:  December  19,  1996. 
ADDRESSES:  The  proposed  policy 
statement  published  in  the  Federal 
Register  (January  9, 1996;  61  FR  661). 
and  the  comments  received  may  be 
examined  at  the  NRC  Public  Document 
Room,  2120  L  Street,  NW.  (Lower 
Level),  Washington,  DC. 
FOR  FURTHER  INFORMATION  CONTACT: 
Harriet  Karagiannis,  Office  for  Analysis 
and  Evaluation  of  Operational  Data,  U.S. 
Nuclear  Regulatory  Commission, 
Washington,  DC  20555,  telephone:  (301) 
415-6377,  internet:  hxk0nrc.gov. 

SUPPLaie«TARY  INFORMATION: 

I.  Background 

II.  Sununaiy  of  Public  Comments  and  NRC's 

Response 
in.  Summary  of  Agreement  State  Comments 

and  NRCs  Response 
rv.  The  Conunission  Policy 

1.  Background 

Section  208  of  the  Energy 
Reorganization  Act  of  1974  (Pub.  L.  93- 
438,  42  U.S.C.  5848),  as  amended, 
required  the  Commission  to  submit  to 
Congress  each  quarter  a  report  listing  for 
that  period  any  AOs  at  or  associated 
with  any  facility  which  is  licensed  or 
otherwise  regulated  pursuant  to  the 
Atomic  Energy  Act  of  1954,  as  amended, 
or  pursuant  to  this  Act.  In  a  letter  to  the 
Senate  Subcommittee  on  Oversight  of 
Government  Management,  dated 
October  1, 1993,  the  NRC  recommended 
to  Congress  a  change  in  the  AO  report 
publication  frequency  from  quarterly  to 
yearly.  As  a  result.  Senate  790,  "Reports 
Elimination  Act,"  Public  Law  104-66, 
was  signed  by  President  Clinton  on 
December  21,  1995,  changing  the  AO 
report  to  a  yearly  publication. 

For  the  purposes  of  Section  208  of  the 
Energy  Reorganization  Act  of  1974,  as 
amended,  an  AO  is  an  unscheduled 
incident  or  event  which  the        . 
Commission  has  determined  to  be 
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significant  firom  the  standpoint  of  public 
health  and  safety.  Each  such  report  shall 
contain: 

(1)  The  date  and  place  of  each  occurrence; 

(2)  The  nature  and  probable  consequence 
of  each  occurrence; 

(3)  The  cause  or  causes  of  each;  and 

(4)  Any  action  taken  to  prevent  recurrenca 

The  Commission  also  shall  provide  as 
wide  dissemination  to  the  public  of  the 
information  specified  in  clauses  (1)  and 
(2)  of  this  section  as  reasonably  possible 
within  15  days  of  its  receiving 
information  of  each  AO  and  shall 
provide  as  wide  dissemination  to  the 
public  as  reasonably  possible  the 
information  specified  in  clauses  (3)  and 
(4)  as  soon  as  such  information  becomes 
available. 

In  July  1975,  in  the  exercise  of  the 
authority  conferred  upon  the 
Commission  by  Congress  to  determine 
which  unscheduled  incidents  or  events 
are  significant  fi'om  the  standpoint  of 
public  health  and  safety  and  are 
reportable  to  Congress  as  AOs,  the 
Commission  developed  interim  criteria 
for  evaluating  licensee  incidents  or 
events.  On  the  basis  of  these  interim 
criteria  and  as  required  by  Section  208 
of  the  Energy  Reorganization  Act  of 
1974,  as  amended,  the  Commission 
began  issuing  quarterly  reports  to 
Congress  on  AOs.  These  reports,' 
"Report  to  Congress  on  Abnormal 
Occurrences,"  have  been  issued  in 
NUREG  75/090  and  NUREG-O090-1 
through  5  for  the  period  from  January 
1975  through  September  1976.  On  the 
basis  of  its  experience  in  the  preparation 
and  issuance  of  AO  reports,  the 
Commission  issued  a  general  statement 
of  policy  that  described  the  manner  in 
which  it  would,  as  part  of  the  routine 
conduct  of  its  business,  carry  out  its 
responsibilities  under  Section  208  of  the 
Energy  Reorganization  Act  of  1974,  as 
amended,  for  identifying  AOs  and 
making  the  requisite  information 
concerning  each  occurrence  available  to 
Congress  and  the  public  in  a  timely 
manner.  This  general  statement  of 
policy  was  published  in  the  Federal 
Register  on  February  24, 1977  (42  FR 
10950)  and  provided  criteria  and 
examples  of  types  of  events  that  the 
Commission  would  use  in  determining 
whether  a  particular  event  is  reportable 
to  Congress  as  an  AO.  The  Commission 
has  since  refined  this  statement  of 


■  Copie*  of  NUREGS  may  be  purchased  from  the 
Superintendent  of  Documents,  U.S.  Government 
Printing  Office,  (P.O.  BOX  37082),  Washington.  DC 
20402-9328.  Copies  are  also  available  from  the 
National  Technical  Information  Service,  5285  Port 
Royal  Road,  Springfield,  VA  22161.  A  copy  is 
available  for  inspection  and/or  copying  for  a  fee  in  * 
the  NRC  Public  Docnfnent  Room.  2120  L  Street,  NW 
(Lower  Uvel).  Washington,  DC  20037 


policy  on  a  number  of  occasions  to 
reflect  changes  in  regulation  and  policy. 
On  the  basis  of  these  criteria,  and  as 
required  by  Section  208  of  the  Energy 
Reorganization  Act  of  1974,  as 
amended,  the  Commission  has  issued 
quarterly  reports  to  Congress  on  AOs 
since  March  1977.  These  reports. 
"Report  to  Congress  on  Abnormal 
Occurrences,"  have  been  issued  in 
NUREG-0090-6  through  10  and 
NUREG-0090,  Volumes  1  through  18. 

Based  on  its  experience  in  the 
preparation  and  issuance  of  AO  reports, 
the  Commission  has  decided  that  its 
responsibiUties  imder  Section  208  of  the 
Energy  Reorganization  Act  of  1974,  as 
amended,  can  be  carried  out  more 
appropriately  if  the  existing  AO  criteria 
are  revised  to  reflect  changes  in  the 
Commission's  policy  and  changes  to  the 
regulations. 

The  NRC  staff  proposed  to  the 
Commission  the  final  revision  of  the  AO 
criteria  in  1995.  The  Commission 
approved  publication  in  the  Federal 
Register  of  the  AO  criteria  (January  9, 
1996,  61  FR  661),  for  a  90-day  public 
comment  period.  The  NRC  staff 
evaluated  public  comments  and 
developed  the  final  AO  policy 
statement.  The  Commission  is  issuing 
this  final  general  statement  of  policy 
that  describes  the  manner  in  which  the 
Commission  will,  as  part  of  the  routine 
conduct  of  its  business,  carry  out  its 
responsibilities  under  Section  208  of  the 
Energy  Reorganization  Act  of  1974,  as 
amended,  for  identifying  AOs  and 
making  the  requisite  information 
concerning  each  occurrence  available  to 
Congress  and  the  public  in  a  timely 
manner.  Included  in  this  poUcy 
statement  are  criteria  that  the 
Commission  will  use  in  determining 
whether  a  particular  event  is  a 
reportable  AO  within  the  meaning  of 
Section  208  of  the  Energy 
Reorganization  Act  of  1974,  as 
amended.  It  is  expected  that  as 
additional  experience  is  gained,  changes 
in  the  criteria  may  be  required. 

Abnormal  Occurrence  Reporting 

The  general  statement  of  policy  has 
been  developed  to  comply  with  the 
legislative  intent  of  Section  208  of  the 
Energy  Reorganization  Act  of  1974,  as 
amended,  to  keep  Congress  and  the 
pubUc  informed  of  unscheduled 
incidents  or  events  which  the 
Commission  considers  significant  &t)m 
the  standpoint  of  public  health  and 
safety.  The  policy  reflects  a  range'bf 
health  and  safety  concerns  and  is 
applicable  to  incidents  aind  events 
involving  a  single  occupational  worker 
as  well  as  those  having  an  overall 
impact  on  the  general  publia 


The  policy  statement  contains  criteria 
that  include  the  reporting  thresholds  for 
determining  those  incidents  and  events 
that  are  reportable  by  NRC  for  the 
purposes  of  Section  208  of  the  Energy     . 
Reorganization  Act  of  1974,  as 
amended.  The  Commission  has 
established  the  reporting  thresholds  at  a 
level  that  will  ensure  that  all  events  that 
should  be  considered  for  reporting  to 
Congress  will  be  identified.  At  the  same 
time,  the  thresholds  are  generally  above 
the  normal  level  of  reporting  to  NRC  to 
exclude  those  events  that  involve  some 
variance  from  regulatory  limits,  but  are 
not  significant  from  the  standpoint  of 
public  health  and  safety. 

Licensee  Reports 

This  final  general  statement  of  policy 
will  not  change  the  reporting 
requirements  imposed  on  NRC  licensees 
by  Commission  regulations,  license 
conditions,  or  technical  specifications 
(TS).  NRC  licensees  will  continue  to 
submit  required  reports  on  a  wide 
spectrum  of  events,  including  events 
such  as  instrument  malfunctions  and 
deviations  from  normal  operating 
procedures  that  are  not  significant  from 
the  standpoint  of  the  public  health  and 
safety,  but  do  provide  data  useful  to  the 
Commission  in  monitoring  operating 
trends  of  licensed  facilities  and  in 
comparing  the  actual  performance  of 
these  facihties  with  the  potential 
performance  for  which  the  facilities 
were  designed  and/or  licensed. 
Information  pertaining  to  all  events 
reported  to  the  NRC  will  continue  to  be 
made  available  and  placed  in  the  public 
document  rooms  for  public  perusal.  In 
addition,  the  NRC  publishes  annual 
reports  on  events  (NUREG-1272  series). 
Information  can  also  be  obtained  by 
writing  to  the  U.S.  Nuclear  Regulatory 
Commission,  Public  Document  Room. 
2120  L  Street,  NW,  (Lower  Level) 
Washington,  DC  20555-0001.  In 
addition,  the  Commission  will  continue 
to  issue  news  announcements  on  events 
that  seem  to  be  newsworthy  whether  or 
not  they  are  reported  as  AOs. 

II.  Summary  of  Public  Comments  and 
the  NRCs  Response 

The  NRC  decided  to  revise  the  AO 
criteria  to  reflect  changes  in  NRC 
regulations  and  policy.  Before  arriving 
to  the  revised  AO  criteria,  the  NRC  staff 
evaluated  several  AO  approaches  and 
consulted  with  experts  in  the  reactor 
and  nuclear  material  areas,  including 
the  Advisory  Committee  on  the  Medical 
Uses  of  Isotopes  (ACMUI),  and  held 
workshops  with  Agreement  States  to 
obtain  Hieir  comments.  This  effort  was 
to  ensure  that  only  events  that  have  the 
potential  for  significant  health  and 
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safety  consequences  are  reported  to 
Congress.  After  an  evaluation  several  of 
the  early  written  comments  provided  by 
the  States  were  incorporated  in  SECY- 
94-275,  "Revised  Abnormal  Occurrence 
Criteria"  that  provided  the  Comnoission 
a  draft  of  the  revised  AO  criteria  as 
requested  in  an  SRM  of  Mayl9. 1994. 
A  Federal  Register  Notice  (FRN) 
(January  9, 1996;  61  FR  661)  on 
"Abnormal  Occurrence  Reports: 
bnplementation  of  Section  208  Energy 
Reorganization  Act  of  1974;  Proposed 
Policy  Statement"  was  published  for  a 
90-day  public  comment  period,  that 
included  the  proposed  AO  criteria.  No 
additional  comments  were  received 
from  Agreement  States  or  ACNfUI  on  the 
proposed  AO  policy  statement  as 
published  in  the  FRN. 

The  NRC  received  five  letters  of 
comment  on  the  revised  AO  policy 
statement  published  in  the  FRN  from 
the  following  organizations:  Virginia 
Power;  the  Clean  Water  Fund  of  North 
Carolina;  the  American  College  of 
Nuclear  Physicians,  California  Chapter; 
the  Government  Relations  Ofhce  of  the 
American  College  of  Nuclear 
Physicians/Society  of  Nuclear  Medicine; 
and  the  Nuclear  Energy  Institute.  These 
comments  may  be  examined  at  the  U.S. 
Nuclear  Regulatory  Commission,  Public 
Document  Room.  2120  L  Street.  NW. 
(Lower  Level)  Washington,  DC  20555- 
0001.  Each  letter  contained  more  than 
one  comment,  and  these  comments  are 
categorized  into  three  groups:  (1)  modify 
and/or  discontinue  the  AO  reporting 
process;  (2)  revise  the  dose  threshold  for 
reporting  AO  events  to  Congress  on 
unintended  exposures  to  an  adult  and  a 
minor  or  an  embryo/ fetus;  and  (3) 
reevaluate  the  AO  criteria  applicable  to 
medical  licensees.  Public  comments  on 
the  proposed  policy  statement  and 
NRC's  response  are  presented  below 
followed  by  a  section  on  the  summary 
of  Agreement  State  comments  and 
NRC's  response. 

A.  hdodify  and/or  Discontinue  the  AO 
Reporting  Process 

Comment:  Because  people  who 
receive  the  quarterly  AO  reports  do  not 
even  read  them,  and  the  few  that  do 
believe  the  reports  have  little  true  value, 
the  NRC  should  request  legislation  to 
discontinue  the  AO  reporting  process. 

Response:  The  value  of  the  AO  report 
to  Congress  was  recently  examined  in 
the  legislation  reducing  the  publication 
frequency  of  the  report  frtMn  quarterly  to 
annually  as  recommended  by  the  NRC 
in  a  letter  of  October  1, 1993,  to  the 
Senate  Subcommittee  on  Oversight  of 
Government  Management.  As  a  result. 
Senate  790,  "Reports  Elimination  and 
Sunset  Act,"  PubUc  Law  104-66,  was 


signed  by  the  President  on  December  21, 
1995,  changing  the  AO  report  to  a  yearly 
publication.  Because  the  report  was  not 
eliminated  in  the  "Federal  Reports 
Elimination  and  Sunset  Act,"  the  NRC 
concludes  that  the  AO  report  remains 
valuable  to  Congress. 

Conunent:  Discontinue  the  appendix 
of  the  AO  report  on  "Other  Events  of 
Interest"  be<»use  (a)  there  is  no  legal 
justification  for  the  development  of  this 
appendix:  (b)  the  NRC  does  not  have  a 
fair  mechanism  for  ascertaining  public 
perception;  and  (c)  events  may  be 
perceived  as  AOs  and  give  the 
appearance  of  safety  significance  when 
no  such  finding  was  assigned  to  them. 

Response:  Based  on  NRC's 
experience,  some  events  have  attracted 
wide  Congressional  and  public  interest. 
Examples  are  events  that  resulted  in 
petitions  to  the  Commission  by  public 
interest  groups,  events  that  may  have 
resulted  in  power  reductions  or 
shutdowns  for  safety-related  reasons, 
and  events  involving  widespread  media 
coverage.  Some  of  these  events  have 
also  resulted  in  significant  regulatory 
effort,  such  as  an  NRC  Incident 
Investigation  Team  response.  Although 
these  events  are  not  required  by  law  to 
be  listed  in  AO  reports,  the 
Conunission,  as  a  matter  of 
discretionary  policy,  directed  the  NRC 
staff  to  include  them  to  keep  Congress 
and  the  public  fully  informed. 

The  NRC  has  not  developed  specific 
criteria  for  the  appendix  of  the  AO 
report  on  "Other  Events  of  Interest." 
This  allows  discretion  on- the  part  of  the 
NRC  in  the  selection  of  the  events  to 
ensure  exclusion  of  unimportant  events. 
To  avoid  confusion,  the  "Other  Events 
of  Interest"  listing  will  have  a  full 
description  of  the  basis  for  inclusion  of 
each  event  in  the  report  and  a  clear 
indication  that  these  events  are  not  AOs. 

B.  Revise  the  Dose  Threshold  for 
Reporting  AO  Events  to  Congress  on 
Unintended  Exposures  to  an  Adult  and 
a  Minor  or  an  Embryo/Fetus 

Comment:  a.  Because  the  revised 
unintended  AO  dose  threshold  values 
for  the  whole  body  and  any  individual 
organ  or  tissue  except  the  lens  of  the  eye 
are  generally  consistent  with  the 
"Planned  special  exposures"  (PSEs)  of 
10  CPR  Part  20  (five  times  the  annual 
regulatory  limits),  for  consistency  the 
dose  threshold  for  the  lens  of  the  eye 
should  be  revised  to  750  millisievert 
(mSv)  (75  rem),  instead  of  the  proposed 
AO  threshold  of  500  mSv  (50  rem). 

b.  10  CFR  20.1201(a)(l)(ii)  specifies 
the  annual  occupational  limit  for  the 
sum  of  deep-dose  equivalent  and  the 
committed-dose  equivalent  to  any 
individual  organ  or  tissue  except  the 


lens  of  the  eye.  Thus,  the  bone  marrow 
and  the  gonuis  should  be  in  the 
category  of  any  individual  organ  or 
tissue  except  the  lens  of  the  eye,  to  be 
consistent  with  10  CFR  Part  20,  using 
the  revised  AO  dose  threshold  for  other 
organs  of  2500  mSv  (250  rem). 

Response:  The  NRC  did  not  intend  to 
be  consistent  with  the  dose  thresholds 
as  listed  in  10  CFR  Part  20,  "Planned 
special  exposures,"  which  impose  doses 
five  times  the  annual  regulatory  limits 
during  the  individual's  lifetime.  Based 
on  NRC's  experience,  unlike  a  PSE,  an 
AO  unintended  exposure  event  is  based 
on  radiation  consequences  from  that 
single  event  and  not  the  radiation 
consequences  over  the  individual's 
lifetime.  The  NRC  agrees,  however,  that 
the  AO  dose  threshold  to  the  lens  of  the 
eye,  the  bone  marrow,  and  the  gonads 
should  be  increased.  To  be  consistent 
with  the  AO  threshold  used  for  medical 
misadministrations,  the  threshold  to  the 
lens  of  the  eye  is  raised  to  1  Sv  (100 
rem)  instead  of  the  proposed  500  mSv 
(50  rem).  The  1  Sv  (100  rem)  dose 
threshold  is  still  below  the  dose  for 
knoMm  deterministic  effects  in  the  lens 
of  the  eye  such  as  cataracts.  (NCRP 
Commentary  No.7| 

Also,  the  dose  threshold  for  the  bone 
marrow  and  gonads  will  be  revised  to  1 
Sv  (100  rem)  instead  of  the  2500  mSv 
(250  rem)  recommended  in  the 
comment.  The  Tevised  dose  is  still  at  the 
threshold  for  temporary  bone  marrow 
depression  but  below  the  dose  threshold 
for  permanent  sterility  fit)m  a  single 
dose  to  the  gonads  or  serious 
consequences  due  to  bone  marrow 
depression.  For  AO  purposes,  the  bone 
marrow  and  the  gonads  are  separated 
from  the  rest  of  the  organs  (unlike  10 
CFR  Part  20),  due  to  the  deterministic 
effects  to  these  organs  at  the  revised  AO 
dose  thresholds. 

Comment:  The  annual  total  effective 
dose  equivalent  (TEDE)  for  AO  reporting 
for  members  of  the  public  should  be 
reduced  to  less  than  4.50  mSv  (0.450 
rem)  instead  of  the  proposed  TEDE  of 
250  mSv  (25  rem). 

Response:  According  to  the  National 
Council  on  Radiation  Protection  and 
Measurements,  the  estimated  average 
effective  dose  equivalent  rate  to  a 
person  in  the  United  States  from  natural 
radiation  and  man-made  sources  is 
approximately  360  mrem  per  year.^  This 
dose  value  is  about  the  same  as  the 
commenter's  suggested  dose  threshold 
for  reporting  AOs  involving  members  of 
the  public  to  Congress.  Reporting  to 


^  Ionizing  Radiation  Exposure  of  the  Population 
of  the  United  Sutes.  NCRP  Report  No.  93,  National 
Council  on  Radiation  Protection  and  Measurement*. 
September  1987. 
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Congress  each  exposure  of  a  member  of 
the  public  due  to  NRC- licensed 
activities  at  the  level  of  the  average  dcse 
received  annually  from  natural  and 
man-made  sources  of  radiation  in  the 
United  States  is  inappropriate.  The  NRC 
selected  the  revised  AO  dose  on  the 
basis  of  the  potential  for  radiation 
adverse  health  effects  to  an  individual, 
independent  of  the  individual's  status 
as  a  radiation  worker  in  an  occupational 
environment  or  as  a  member  of  the 
public.  This  threshold  is  below  the  level 
of  dose  for  which  the  potential  for 
morbidity  is  consider^  significant  for 
individuals  with  an  increased  organ  and 
tissue  sensitivity  to  radiation. 

Comment:  The  annual  TEDE  to  any 
minor  or  embryo/fetus  should  be 
reduced  to  less  than  3.50  mSv  (0.350 
rem)  instead  of  the  proposed  TEDE  of  50 
mSv  (5  rem). 

Response:  The  NRC  understands  the 
sensitivity  of  an  unintended  exposure  to 
a  minor  or  an  embryo/fetus  and 
recognizes  that  the  radiation  health 
effects  are  age  dependent  because 
organs  and  tissues  in  minors,  fetuses, 
and  embryos  are  more  radiosensitive 
than  a  typical  adult.  Therefore,  a  dose 
threshold  of  50  mSv  (5  rem)  was 
established  for  any  minor  or  embryo/ 
fetus,  which  is  lower  than  the  adult  AO 
threshold  of  250  mSv  (25  rem). 

In  addition,  the  commenter's 
suggested  threshold  of  3.50  mSv  (0.350 
rem)  is  at  or  below  the  average  dose  that 
a  person  (including  minors)  in  the 
United  States  receives  annually  from 
natural  radiation  and  man-made  sources 
as  stated  in  the  response  to  an  earlier 
comment.  The  threshold  established  by 
NRC  is  below  the  minimum  threshold 
doses  for  permanent  deterministic 
effects  in  selective  organs  for  a  minor  or 
an  embryo/ fetus. 

Comment:  The  criteria  related  to  a 
nursing  child,  fetus,  or  embryo  as  a 
result  of  an  exposure  to  a  nursing 
mother  or  pregnant  woman  should  be 
deleted  from  the  criteria  until  the 
proposed  rule  addressing  these 
exposures  is  resolved  through  the 
advice  of  the  Advisory  Committee  on 
Medical  Uses  of  Isotopes  (ACMUI)  and 
a  separate  public  comment  period. 

Response:  The  NRC  recognizes  the 
lack  of  a  specific  regulation  to  address 
exposures  as  a  result  of  an  unintended 
administration  of  radioactive  material  to 
a  patient  that  is  pregnant  or  nursing. 
Based  on  NRC's  experience,  some  of 
these  events  have  the  potential  for 
significant  health  and  safety 
consequences  to  a  minor  or  an  embryo/ 
fetus  and  should  be  reported  to 
Congress. 


C.  Reevaluate  the  AO  Criteria 
Applicable  to  Medical  Licensees 

Comment:  The  proposed  medical  AO 
criteria  are  worse  than  the  current 
criteria  because  they  will  continue  to 
inappropriately  designate  non- 
significant events  as  AOs. 

Response:  The  revised  medical  AO 
criteria  should  result  in  fewer  AOs  than 
have  been  reported  previously  to 
Congress.  These  revisions  were  made  in 
response  to  NRC  staff  recognition  of  the 
previous  low  dose  thresholds  that 
resulted  in  reporting  events  that  did  not 
have  significant  radiation  consequences. 
In  addition,  the  new  criteria  also 
respond  to  previous  public  criticism 
and  to  changes  in  other  NRC  regulations 
relating  to  radiation  protection. 

Comment:  The  AO  criteria  applicable 
to  medical  licensees  should  be  excluded 
from  the  AO  policy  statement  because 
the  NRC  does  not  have  sufficient 
competence  in  medicine  and  pharmacy 
to  determine  public  safety  significance 
of  medical  events. 

Response:  Because  the  NRC  regulates 
byproduct  material  including  the 
medical  use  of  this  material,  criteria  for 
medical  events  have  been  developed 
and  must  be  included  in  the  AO  policy 
statement  to  comply  with  Section  208  of 
the  Energy  Reorganization  Act  of  1974. 
as  amended.  The  revised  criteria  are 
based  on  widely  accepted  standards  for 
radiation  protection  and  were  reviewed 
by  the  ACMUI.  Therefore,  the  NRC 
believes  that  events  exceeding  the 
criteria  are  sufficiently  important  to 
inform  Congress  and  the  public. 

Comment:  Congress  may  obtain 
information  on  significant  medical 
events  from  the  FDA  instead  of  the  NRC. 

Response:  Section  208  of  the  Energy 
Reorganization  Act  of  1974.  as 
amended,  requires  reporting  to  Congress 
licensee  events  that  the  NRC  determines 
to  be  significant  from  the  standpoint  of 
public  health  and  safety.  An  enactment 
of  law  would  be  necessary  to  change 
this  requirement  and  appoint  another 
agency  such  as  the  FDA  to  undertake 
the  AO  responsibility. 

Comment:  ACMUI  should  review  the 
medical  AO  criteria. 

Response:  The  revised  criteria  were 
presented  to  ACMUI  and  comments 
received  were  incorporated  before 
publishing  them  in  the  Federal  Register 
(January  9, 1996;  61  FR  661).  Only 
minor  changes  have  been  made  to  the 
criteria  since  ACMUI's  review. 

Comment:  Add  a  third  condition  to 
the  medical  AO  criteria  to  read:  "and  (c) 
is  a  radiation  exposure  that  has  resulted 
in  unintended  permanent  functional 
damage  to  an  organ  or  a  physiological 
system  as  determined  by  a  physician"  to 


eliminate  reporting,  events  to  Congress 
that  do  not  have  any  medical 
significance. 

Response:  The  NRC  believes  that  the 
dose  thresholds  of  the  revised  criteria 
have  sufficient  margin  included  to  limit 
the  reporting  of  insignificant  events.  In 
addition,  the  NRC  considers  it 
important  to  report  events  that  have  the 
potential  to  result  in  adverse  public 
health  and  safety.  The  inclusion  of  the 
recommended  criterion  would  preclude 
re- orting  of  these  events.  Therefore,  the 
NRC  does  not  intend  to  include  the 
proposed  language. 

Comment:  Insignificant  medical 
events  have  been  included  in  the  past 
AO  reports  to  Congress. 

Response:  The  NRC  understands  the 
commenters'  concerns  with  the 
implementation  of  the  medical  AO 
policy  before  the  revision.  Because  of 
the  low  dose  thresholds  established  in 
the  previous  criteria,  medical  events 
that  have  not  had  the  potential  to  result 
in  significant  radiation  consequences  to 
patients  were  determined  to  be  AOs  and 
were  reported  to  Congress.  As  a  result, 
the  Commission  is  revising  the  AO 
criteria  dose  thresholds  for  medical 
events  to  exclude  insignificant  events. 

m.  Summary  of  Agreement  State 
Comments  and  NRCs  Response 

Seven  Agreement  States  submitted 
comments  to  the  NRC  before 
development  of  the  Commission  paper, 
SECY-94-275,  "Revised  Abnormal 
Occurrence  Criteria."  These  States  were 
Arkansas,  Georgia,  Kentucky.  New  York. 
Texas.  Tennessee,  and  Washington. 
After  evaluating  the  comments,  several 
were  incorporated  in  the  Commission 
paper.  A  summary  of  the  Agreement 
State  comments  applicable  to  the  AO 
criteria  listed  in  the  proposed  policy 
statement  as  published  in  the  FRN,  and 
NRC's  response  are  presented  below: 

A.  Modify,  Reevaluate  and/or 
Discontinue  Items  of  the  AO  Reporting 
Process 

Comment:  Four  States  commented  on 
the  specific  guidelines  of  a  prior 
revision  of  the  proposed  appendix  of  the 
AO  report  on  "Other  Events  of  Interest" 
or  wanted  "Other  Events  of  Interest" 
deleted. 

Response:  It  should  be  noted  that  the 
section  on  "Other  Events  of  Interest" 
contained  in  this  final  AO  policy 
statement  has  been  revised  since  the 
time  that  Agreement  States  provided 
commeuts,  and  therefore  comments  on 
the  specific  guideUnes  of  the  section  do 
not  apply.  In  reference  to  the 
elimination  of  "Other  Events  of 
Interest,"  see  NRC's  response  to  the 
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second  public  comment  under  Category 
A. 

Comment.-  One  State  suggested  that 
the  AO  criteria  should  apply  to 
exposures  from  non-Atomic  Energy  Act 
(AEA)  material 

Response:  Section  208  of  the  Energy 
Reorganization  Act  of  1974,  as 
amended,  provides  that  the  Commission 
shall  submit  to  Congress  each  yea?  a 
report  listing  for  that  period  any  AOs  at 
or  associated  with  any  facility  which  is 
licensed  or  otherwise  regulated 
pursuant  to  the  Atomic  Energy  Act  of 
1954,  as  amended,  or  pursuant  to  this 
Act.  Therefore,  the  AO  criteria  will  not 
apply  to  events  involving  the  use  of 
non-AEA  material  since  this  material  is 
not  regulated  by  the  NRC. 

Comment:  One  State  commented  that 
the  AO  policy  statement  imposes 
additional  requirements  on  licensees. 
Response:  The  AO  policy  statement 
will  not  change  the  reporting 
requirements  imposed  on  NRC  licensees 
by  Commission  regulations,  license 
conditions,  or  technical  specifications. 
The  NRC  licensees  will  continue  to 
submit  required  event  reports.  The  AO 
criteria  will  only  be  used  by  the  NRC 
during  internal  review  and  evaluation 
for  reporting  significant  events  to 
Congress. 

Comment:  One  State  commented  that 
criterion  I.A.3  is  arbitrary. 

Response:  The  NRC  disagrees. 
Because  individual  sensitivity  to 
radiation  varies,  the  basis  of  criterion 
I.A.3  is  to  capture  those  events  that  have 
resulted  in  unintended,  permanent 
functional  damage  to  an  organ  or  a 
physiological  system  at  thresholds 
below  those  listed  in  the  AO  criteria. 
However,  the  NRC  believes  that  there 
will  be  very  few  of  these  events.  In  most 
cases  permanent  organ  and 
physiological  damage  will  occur  only  at 
doses  above  the  proposed  AO 
thresholds. 

Comment:  One  State  commented  that 
criterion  I.D.3  is  arbitrary. 

Response:  The  NRC  disagrees.  Based 
on  NRC's  experience,  certain  reported 
events,  although  they  did  not  result  in 
significant  radiation  consequences,  had 
the  potential  for  adverse  impacts  on 
public  health  and  safety  because  of  a 
serious  failure  of  the  licensees's 
radiation  protection  program  and  lack  of 
management  control  and  oversight  and 
should  be  reported  to  Congress. 

Comment:  Two  States  commented 
that  "wrong  patient"  should  be 
considered  in  the  misadministration  AO 
criteria  instead  of  the  general  AO 
criteria  appUcable  to  all  licensees. 
Response:  In  the  SRM  of  May  19, 
1994,  on  SECY-93-259,  the  NRC  staff 
was  directed  by  the  Commission  to 


establish  a  single-dose  threshold  value 
to  identify  doses  to  an  occupational 
worker,  a  member  of  the  public,  and  a 
wrong  individual  (wrong  patient),^ 
which  are  significant  from  a  health  and 
safety  standpoint.  The  basis  was  that, 
for  the  purpose  of  reporting  to  Congress, 
the  potential  for  physical  harm  to  an 
individual  resulting- from  the 
unintended  exposure  is  the  same 
whether  the  exposure  was  received  in 
an  occupational  setting,  as  a  patient 
who  was  not  intended  to  receive  a 
prescribed  dose,  or  as  a  member  of  the 
public. 

Comment:  Three  States  suggested 
providing  credentials  for  a  "physician" 
as  listed  in  criterion  I.A.3. 

Response:  For  general  purposes  the 
term  "physician"  is  defined  in  10  CFR 
Part  35.2,  where  "Pliysician  means  a 
medical  doctor  or  doctor  of  osteopathy 
licensed  by  a  State  or  Territory  of  the 
United  States,  the  ENstrict  of  Columbia, 
or  the  Commonwealth  of  Puerto  Rico  to 
prescribe  drugs  in  the  practice  of 
medicine." 

Although  the  NRC  regulations  do  not 
specify  the  detailed  credentials  of  a 
"physician"  for  incident  evaluation 
purposes,  the  NRC  staff  has  developed 
an  NRC  Inspection  Manual  Chapter 
(IMC  1360)  "Use  of  Physicians  and 
Scientific  Consultants  in  the  Medical 
Consultant  Program"  that  provides 
guidance  on  the  use  of  NRC  consultants 
in  case  of  an  incident.  In  addition,  the 
NRC  staff  has  developed  NRC 
Management  EMrective  8.10,  "NRC 
Medical  Event  Assessment  Program"  to 
ensure  timely  and  comprehensive 
review  of  medical  events.  IMC  1360  and 
Management  Directive  8.10  are  available 
in  the  NRC  public  document  room,  2120 
L  Street,  NW.  (Lower  Level), 
Washington,  DC  20555-0001. 

B.  Be  Consistent  With  the  Regulations 
and  Reconsider  the  Criterion  for  a 
Minor,  or  an  Embryo/Fetus 

Comment:  One  State  commented  that 
the  AO  criteria  should  be  consistent 
with  10  CFR  Part  20. 

Response:  To  the  extent  practical,  the 
NRC  has  been  consistent  with  10  CFR 
Part  20,  and  at  the  same  time  has 
established  thresholds  to  include  only 
events  that  have  the  potential  to  result 
in  deterministic  effects  due  to 
unintended  exposures. 

Comment:  Two  States  expressed 
concern  about  developing  an  AO  dose 
threshold  for  events  regarding  a  minor, 
or  an  embryo/fetus  since  the  NRC  has 


>  In  the  Federal  Reguter  notice  dated  September 
20.  1995  (60  FR  48623).  "10  CFR  Parts  20  and  35. 
Medical  Administration  of  Radiation  and 
Radioactive  Material,"  the  term  "Wrong  patient" 
was  replaced  by  the  term  "Wrong  individual." 


not  yet  developed  a  regulation 
establishing  a  dose  threshold  for 
reporting  these  events  to  the  NRC. 
Response:  See  response  to  fourth 
public  comment  under  Category  B. 

IV.  The  Commission  Policy — General 
Statement  of  Policy  on  Implementation 
of  Section  208  of  the  Energy 
Reorganization  Act  of  1974,  as 
Amended 

1.  Applicability.  Implementation  of 
Section  208  of  the  Energy 
Reorganization  Act  of  1974,  as 
amended.  Abnormal  Occurrence 
Reports,  involves  the  conduct  of 
Commission  business  and  does  not 
impose  requirements  on  licensees. 
Reports  will  cover  certain  unscheduled 
incidents  or  events  related  to  the 
manufacture,  construction,  or  operation 
of  a  facility  or  conduct  of  an  activity 
subject  to  the  requirements  of  Parts  20, 
30  through  36,  39,  40,  50,  61,  70,  71,  or 
72  of  Chapter  I,  Title  10,  Code  of  Federal 
Regulations  (10  CFR). 

Through  an  exchange  of  information, 
Agreement  States  provide  information 
to  the  NRC  on  incidents  and  events 
involving  applicable  nuclear  materials 
that  have  occurred  in  their  States.  Those 
events  reported  by  Agreement  States 
that  reach  the  threshold  for  reporting  as 
an  AO  are  also  published  in  the  "Reptort 
to  Congress  on  Abnormal  Occurrences." 

2.  Definition  of  terms.  As  used  in  this 
policy  statement: 

(a)  An  "abnormal  occurrence"  means 
an  unscheduled  incident  or  event  at  a 
facility  or  associated  with  an  activity 
that  is  licensed  or  otherwise  regulated, 
pursuant  to  the  Atomic  Energy  Act  of 
1954,  as  amended,  or  the  Energy 
Reorganization  Act  of  1974,  as 
amended,  that  the  Commission 
determines  to  be  significant  from  the 
standpoint  of  public  health  and  safety; 
and 

(b)  an  "unintended  radiation 
exposure"  includes  any  occupational 
exposure,  exposure  to  the  general 
public,  or  exposure  as  a  result  of  a 
medical  misadministration  (as  defined 
in  §  35.2)  involving  the  wrong 
individual  that  exceeds  the  reporting 
values  established  in  the  regulations. 

All  other  reported  medical 
misadministrations  will  be  considered 
for  reporting  as  an  AO  under  the  criteria 
for  medical  licensees.  In  addition, 
unintended  radiation  exposures  include 
any  exp>osure  to  a  nursing  child,  fetus, 
or  embryo  as  a  result  of  an  exposure 
(other  than  an  occupational  exposure  to 
an  undeclared  pregnant  woman)  to  a 
nursing  mother  or  pregnant  woman 
above  specified  values. 

3.  Abnormal  occurrence  general 
statement  of  policy.  The  Commission 
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will  apply  the  following  policy  in 
determining  whether  an  incident  or 
event  at  a  facility  or  involving  an 
activity  that  is  licensed  or  otherwise 
regulated  by  the  Commission  is  an  AO 
within  the  purview  of  Section  208  of  the 
Energy  Reorganization  Act  of  1974,  as 
amended. 

An  incident  or  event  will  be 
considered  an  AO  if  it  involves  a  major 
reduction  in  the  degree  of  protection  of 
the  public  heahh  or  safety.  This  type  of 
incident  or  event  would  have  a 
moderate  or  more  severe  impact  on  the 
public  health  or  safety  and  could 
include,  but  need-not  be  limited  to  the 
following: 

(1)  Moderate  exposure  to,  or  release  of, 
radioactive  material  licensed  by  or  otherwise 
regulated  by  the  Commission; 

(2)  Major  degradation  of  essential  safety- 
related  equipment;  or 

(3)  Major  deflciencies  in  design, 
construction,  use  of,  or  management  controls 
for  licensed  fecilities  or  material. 

Criteria  by  type  of  event  used  to 
determine  which  incidents  or  events 
will  be  considered  for  reporting  as  AOs 
are  set  out  in  appendix  A  of  this  policy 
statement. 

4.  Commission  dissemination  of 
potential  AO  and  AO  information. 

(a)  The  Commission  will  provide  as 
wide  a  dissemination  of  information  to 
the  public  as  reasonably  possible. 
Information  on  potential  AOs  (events 
that  may  meet  the  AO  criteria)  will  be 
sent  to  the  NRC  PubUc  Document  Room 
and  all  local  public  document  rooms  as 
soon  as  possible  after  the  staff 
determines  that  the  incident  is  a 
potential  AO.  A  Federal  Register  notice 
will  be  issued  on  each  AO  report  with 
copies  distributed  to  the  NRC  Public 
Document  Room  and  all  local  public 
document  rooms.  When  additional 
information  is  anticipated,  the  notice 
will  state  that  the  information  can  be 
obtained  at  the  NRC  PubUc  Document 
Room  and  in  all  local  public  document 
rooms. 

(b)  Each  year,  the  Commission  ivill 
submit  a  report  to  Congress  listing  for 
that  period  any  AOs  at  or  associated 
with  any  facility  or  activity  which  is 
licensed  or  otherwise  regulated 
pursuant  to  the  Atomic  Energy  Act  of 
1954,  as  amended,  or  the  Energy 
Reorganization  Act  of  1974,  as 
amended.  This  report  will  contain  the 
date,  place,  nature,  and  probable 
consequence  of  each  AO,  the  cause  or 
causes  of  each  AO,  and  any  action  taken 
to  prevent  recurrence. 

Appendix  A — ^Abnonnal  Occiurence 
Criteria 

Criteria  by  types  of  events  used  to 
determine  which  incidents  or  events 


will  be  considered  for  reporting  as  AOs 
are  as  follows: 

/.  For  All  Licensees 

A.  Human  Exposure  to  Radiation  From 
Licensed  Material 

1.  Any  unintended  radiation  exposure 
to  an  adult  (any  individual  18  years  of 
age  or  older)  resulting  in  an  annual  total 
effective  dose  equivalent  (TEDE)  of  250 
milHsievert  (mSv)  (25  rem)  or  more;  or 
an  annual  sum  of  the  deep  dose 
equivalent  (external  dose]  and 
committed  dose  equivalent  (intake  of 
radioactive  material)  to  any  individual 
organ  or  tissue  other  than  the  lens  of  the 
eye,  bone  marrow  and  the  gonads,  of 
2500  mSv  (250  rem)  or  more;  or  an 
annual  dose  equivalent  to  the  lens  of  the 
eye,  of  1  Sv  (100  rem)  or  more;  or  an 
annual  sum  of  the  deep  dose  equivalent 
and  committed  dose  equivalent  to  the 
bone  marrow,  and  the  gonads,  of  1  Sv 
(100  rem)  or  more;  or  an  annual 
shallow-dose  equivalent  to  the  skin  or 
extremities  of  2500  mSv  (250  rem)  or 
more. 

2.  Any  unintended  radiation  exposure 
to  any  minor  (an  individual  less  than  18 
years  of  age)  resulting  in  an  annual 
TEDE  of  50  mSv  (5  rem)  or  more,  or  to 
an  embryo/fetus  resulting  in  a  dose 
equivalent  of  50  mSv  (5  rem)  or  more. 

3.  Any  radiation  exposure  that  has 
resulted  in  unintended  permanent 
functional  damage  to  an  organ  or  a 
physiological  system  as  determined  by  a 
physician. 

B.  Discharge  or  Dispersal  of  Radioactive 
Material  From  Its  Intended  Place  of 
Confinement 

1.  The  release  of  radioactive  material 
to  an  unrestricted  area  in  concentrations 
which,  if  averaged  over  a  period  of  24 
hours,  exceed  5000  times  the  values 
specified  in  Table  2  of  appendix  B  to  10 
CFR  Part  20,  unless  the  licensee  has 
demonstrated  compliance  with 

§  20.1301  using  §  20.1302  (b)  (1)  or 
20.1302  (b)  (2)  (ii). 

2.  Radiation  levels  in  excess  of  the 
design  values  for  a  package,  or  the  loss 
of  confinement  of  radioactive  material 
resulting  in  one  or  more  of  the 
follovtring:  (a)  A  radiation  dose  rate  of  10 
mSv  (1  rem)  per  hour  or  more  at  1  meter 
(3.28  feet)  from  the  accessible  external 
surface  of  a  package  containing 
radioactive  material;  (b)  a  radiation  dose 
rate  of  50  mSv  (5  rem)  per  hour  or  more 
on  the  accessible  external  surface  of  a 
package  containing  radioactive  material 
and  that  meet  the  requirements  for 
"exclusive  use"  as  defined  in  10  CFR 
71.47;  or  (c)  release  of  radioactive 
material  from  a  package  in  amounts 


greater  than  the  regulatory  limits  in  10 
CFR  71.51(a)(2). 

C.  Theft,  Diversion,  or  Loss  of  Licensed 
Material,  or  Sabotage  or  Security 
Breach  * 

1.  Any  lost,  stolen,  or  abandoned 
sources  that  exceed  0.01  times  the  A| 
values,  as  listed  in  10  CFR  Part  71, 
appendix  A,  Table  A-1,  for  special  form 
(sealed/nondispersible)  sources,  or  the 
smaller  of  the  Aa  or  0.01  times  the  A| 
values,  as  listed  in  Table  A-1,  for 
normal  form  (unsealed/dispersible) 
sources  or  for  sources  for  which  the 
form  is  not  known.  Excluded  from 
reporting  under  this  criterion  are  those 
events  involving  sources  that  are  lost, 
stolen,  or  abandoned  under  the 
following  conditions:  sources 
abandoned  in  accordance  with  the 
requirements  of  10  CFR  39.77(c);  sealed 
sources  contained  in  labeled,  rugged 
source  housings;  recovered  sources  with 
sufficient  Indication  that  doses  in  excess 
of  the  reporting  thresholds  specified  in 
AO  criteria  I.A.1  and  I.A.2  did  not  occur 
during  the  time  the  source  was  missing; 
and  unrecoverable  sources  lost  imdw 
such  conditions  that  doses  in  excess  of 
the  reporting  thresholds  specified  in  AO 
criteria  LA.1  and  I.A.2  were  not  known 
to  have  occurred. 

2.  A  substantiated  case  of  actual  or 
attempted  theft  or  diversion  of  Ucensed 
material  or  sat>otage  of  a  facility. 

3.  Any  substantiated  loss  of  special 
nuclear  material  or  any  substantiated 
inventory  discrepancy  that  is  judged  to 
be  significant  relative  to  normally 
expected  performance,  and  that  is 
judged  to  be  caused  by  theft  or  diversion 
or  by  substantial  breakdown  of  the    - 
accountability  system. 

4.  Any  substantial  breakdown  of 
physical  security  or  material  control 
(i.e.,  access  control  contaiiunent  or 
accountability  systems)  that 
significantly  weakened  the  protection 
against  theft,  diversion,  or  sabotage. 

D.  Other  Events  (i.e..  Those  concerning 
Design,  Analysis,  Construction,  Testing, 
Operation,  Use,  or  Disposal  of  Licensed 
Facilities  or  Regulated  Materials) 

1.  An  accidental  criticality  [10  CFR 
70.52(a)|. 

2.  A  major  deficiency  in  design, 
construction,  control,  or  operation 


■•Information  pertaining  to  certain  incidents  niay 
be  either  classified  or  under  consideration  for 
classification  because  of  national  security 
implications.  Classified  information  will  be 
withheld  when  formally  reporting  these  incidents 
in  accordance  with  Section  208  of  the  Energy 
Reorganization  Act  of  1974,  as  amended.  Any 
classified  details  regarding  these  incident*  would 
be  available  to  the  Congress,  upon  request,  under 
appropriate  security  arrangements. 
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having  significant  safety  implications 
requiring  immediate  remedial  action. 

3.  A  serious  deficiency  in 
management  or  procedural  controls  in 
major  areas. 

4.  Series  of  events  (where  individual 
events  are  not  of  major  importance), 
recurring  incidents,  and  incidents  with 
implications  for  similar  facilities 
(generic  incidents)  that  create  a  major 
safety  concern. 

n.  For  Commercial  Nuclear  Power  Plant 
Licensees 

A.  Malfunction  of  Facility,  Structures, 
or  Equipment 

1.  Exceeding  a  safety  limit  of  license 
technical  specification  (TS)  [§  50.36(c)j. 

2.  Serious  degradation  of  fuel 
integrity,  primary  coolant  pressure 
boundary,  or  primary  containment 
boundary. 

3.  Loss  of  plant  capability  to  perform 
essential  safety  functions  so  that  a 
release  of  radioactive  materials,  which 
could  result  in  exceeding  the  dose  limits 
of  10  CFR  Part  100  or  5  times  the  dose 
limits  of  10  CFR  Part  50,  appendix  A, 
General  Design  Criterion  (GDC)  19, 
could  occur  from  a  postulated  transient 
or  accident  (e.g.,  loss  of  emergency  core 
cooling  system,  loss  of  control  rod 
system). 

B.  Design  or  Safety  Analysis  Deficiency, 
Personnel  Error,  or  Procedural  or 
Administrative  Inadequacy 

1.  ENscovery  of  a  major  condition  not 
specifically  considered  in  the  safety 
analysis  report  (SAR)  or  TS  that  requires 
immediate  remedial  action. 

2.  Personnel  error  or  procedural 
deficiencies  that  result  in  loss  of  plant 
capability  to  perform  essential  safety 
functions  so  that  a  release  of  radioactive 
materials,  which  could  result  in 
exceeding  the  dose  limits  of  10  CFR  Part 
100  or  5  times  the  dose  limits  of  10  CFR 
Part  50.  appendix  A,  GDC  19.  could 
occur  from  a  postulated  transient  or 
accident  (e.g.,  loss  of  emergency  core 
cooling  system,  loss  of  control  rod 
system). 

III.  For  Fuel  Cycle  Licensees 

1.  A  required  plant  shutdown  as  a 
result  of  violating  a  license  condition  or 
other  safety  limit. 

2.  A  major  condition  not  specifically 
considered  in  the  license  that  requires 
immediate  remedial  action. 

3.  An  event  that  seriously 
compromises  the  ability  of  a 
confinement  system  to  perform  its 
designated  function. 

IV.  For  Medical  Licensees 

A  medical  misadministration  that: 


(a)  Results  in  a  dose  that  is  (1)  equal 
to  or  greater  than  1  gray  (Gy)  (100  rads) 
to  a  major  portion  of  the  bone  marrow, 
to  the  lens  of  the  eye,  or  to  the  gonads, 
or  (2)  equal  to  or  greater  than  10  Gy 
(1000  rads)  to  any  other  organ;  and 

(b)  Represents  either  (1)  a  dose  or 
dosage  that  is  at  least  50  percent  greater 
than  that  prescribed  in  a  written 
directive  or  (2)  a  prescribed  dose  or 
dosage  that  (i)  is  the  wrong 
radiopharmaceutical,'  or  (ii)  is  delivered 
by  the  wrong  route  of  administration,  or 
(iii)  is  delivered  to  the  wrong  treatment 
site,  or  (iv)  is  delivered  by  the  wrong 
treatment  mode,  or  (v)  is  from  a  leaking 
source(s). 

V.  Guidelines  for  "Other  Events  of 
Interest" 

The  Commission  may  determine  that 
events  other  than  AOs  may  be  of  interest 
to  Congress  and  the  public  and  be 
included  in  an  appendix  to  the  AO 
report  as  "Other  Events  of  Interest." 
Guidelines  for  events  to  be  included  in 
the  AO  report  for  this  purpose  are  items 
that  may  possibly  be  perceived  by  the 
public  to  be  of  health  or  safety 
significance.  Such  items  would  not 
involve  a  major  reduction  in  the  level  of 
protection  provided  for  public  health  or 
safety;  therefore,  they  would  not  be 
reported  as  abnormal  occurrences.  An 
example  is  an  event  where  upon  final 
evaluation  by  an  NRC  Incident 
Investigation  Team,  or  an  Agreement 
State  equivalent  response,  a 
determination  is  made  that  the  event 
does  not  meet  the  criteria  for  an 
abnormal  occurrence. 

Dated  at  Rockville.  Maryland,  this  13th  day 
of  December,  1996. 

For  the  Nuclear  Regulatory  Commission. 

lohn  C  Hoyfe. 

Secretary  of  the  Commission. 

(FR  Doc.  96-32210  Filed  12-18-96;  8:45  am] 
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{Docket  No.  S0-14«] 

QPU  Nuclear  Corporation  and  Saxton 
Nuclear  Experimental  Corporation, 
(Saxton  Nuclear  Experimental  Facility); 
Notice  of  Receipt  and  Availability  for 
Comment  of  Post  Shutdown 
Oecommissiorting  Activities  Report 
and  Notice  of  Public  Meeting 

The  Nuclear  Regulatory  Commission 
(NRC)  is  in  receipt  of  and  is  making 
available  for  public  inspection  and 
comment  the  Post-Shutdown 


'The  wrong  radiopharmaceutical  as  used  in  the  . 
AO  criterion  for  medical  misadministralioru  refers 
to  any  radiopharmaceutical  other  than  the  one 
listed  in  the  written  directive  or  in  the  clinical 
procedures  manual. 


Decommissioning  Activities  Report 
(PSDAR)  for  the  Saxton  Nuclear 
Experimental  Corporation  (SNEC) 
Facility  (SNEF)  located  near  the 
Borough  of  Saxton,  in  Liberty 
Township.  Bedford  County. 
Pennsylvania.  A  public  meeting  on  the 
SNEF  PSDAR  will  be  held  in  the  Saxton 
Fire  Hall  located  at  8th  and  North 
Street,  Saxton,  Pennsylvania  16678  on 
January  28,  1997.  at  7:00  p.m.  ' 

Reactor  operations  at  SNEF  were 
terminated  in  May  1972.  The  reactor  is 
defueled,  with  reactor  fuel  removed 
from  the  site,  and  the  reactor  cooling 
system  is  drained.  SNEC  submitted  the 
SNEF  Decommissioning  Plan  (DP)  dated 
February  16, 1996.  to  the  NRC  in 
accordance  with  NRC  regulations  in 
effect  at  that  time.  The  licensee 
submitted  the  SNEF  Decommissioning 
Environmental  Report  on  April  17, 
1996.  On  July  18  and  November  8, 1996, 
the  licensee  submitted  additional 
information  on  the  DP  and 
environmental  report  in  response  to  a 
request  for  additional  information  from 
the  staff.  When  proposed  amendments 
to  the  NRC's  decommissioning 
regulations  were  published  in  the 
Federal  Register  on  July  29.  1996  (61  FR 
39278),  the  licensee  requested  that  the 
review  of  the  DP  and  related  documents 
be  suspended.  When  the  amended 
regulations  became  effective  on  August 
28.  1996,  the  submitted  DP.  as 
supplemented,  became  the  SNEF 
PSDAR  pursuant  to  10  CFR  50.82  as 
amended.  By  letter  dated  September  30, 
1996,  the  licensee  discussed  the  effect  of 
the  amended  regulations  on  its  plans  for 
decommissioning  the  SNEF. 

The  public  meeting,  required  by  10 
CFR  50.82(a)(4)(ii),  as  amended,  is 
informational  and  will  include  a 
presentation  by  the  NRC  staff  on  the 
decommissioning  regulatory  process. 
The  licensee  will  give  a  presentation  on 
planned  decommissioning  activities.  A 
question  and  answer  period  will  follow 
the  presentations.  Because  of 
restrictions  in  the  license  for  the  SNEF, 
a  license  amendment  is  also  needed 
before  decommissioning  activities  can 
begin.  This  amendment  to  the  SNEF 
license  will  be  the  subject  of  a  separate 
notice  for  public  comment  pursuant  to 
10  CFR  50.91. 

The  SNEF  PSDAR  is  available  for 
public  inspection  at  the  SNEF  local 
public  document  room,  located  at  the 
Saxton  Community  Library,  Front 
Street,  Saxton.  Pennsylvania  16678.  and 
at  the  Commission  Public  Document 
Room.  2120  L  Street.  N.W..  Washington, 
DC.  20037.  The  SNEF  PSDAR  is  filed  as 
the  SNEF  DP  dated  February  16.  1996. 
the  SNEF  Decommissioning 
Environmental  Report  dated  April  17, 
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1996,  and  the  licensee's  response,  dated 
July  18  and  November  8, 1996,  to  a 
request  for  additional  information  from 
the  staff  dated  June  6, 1996. 

Comments  regarding  the  SNEC 
PSDAR  may  be  submitted  in  writing  and 
addressed  to  Mr.  Alexander  Adams,  Jr., 
Senior  Project  Manager,  Non-Power 
Reactors  and  Decommissioning  Project 
Directorate,  Division  of  Reactor  Program 
Management,  Office  of  Nuclear  Reactor 
Regulation.  M.S.  O-ll-B-20,  U.S.  NRC, 
Washington,  DC,  20555-0001,  telephone 
(301) 415-1127. 

Dated  at  Rockville,  Maryland,  this  13th  day 
of  December  1996. 

For  the  Nuclear  Regiilatory  Conunission. 
Seymour  H.  Weiss, 
Director,  Non-Power  Reactors  and 
Decommissioning  Project  Directorate, 
Division  of  Reactor  Program  Management 
Office  of  Nuclear  Reactor  Regulation. 
(FR  Doc  96-32212  Filed  12-16-96;  8:45  am) 
HLUNQ  COM  7M»-«1-P 


[Doctot  No.  50-200] 

Southern  California  Ediaon  Company, 
et  al.,  (San  Onofre  Nuclaar  Generating 
Station,  Unit  No.  1);  Notice  of  Receipt 
and  Availability  for  Comment  of  Poat 
Shutdown  Decommisaioning  ActivitieB 
Report 

The  U.S.  Nuclear  Regulatory 
Commission  (NRC)  is  in  receipt  of  and 
is  making  available  for  public 
inspection  and  comment  the  Post- 
Shutdown  Decommissioning  Activities 
Report  (PSDAR)  for  the  San  Onofre 
Nuclear  Generating  Station,  Unit  1 
(SONGS  1)  located  4  miles  southeast  of 
San  Clemente,  California.  A  public 
meeting  on  the  SONGS  1  PSDAR  will  be 
the  subject  of  a  future  notice. 

SONGS  1  was  permanently  shut  down 
on  November  30, 1992.  Southern 
California  Edison  Company  (SCE)  plans 
to  maintain  SONGS  1  in  safe  storage 
imtil  San  Onofre  Nuclear  Generating 
Station,  Units  2  and  3,  permanently 
ceases  operating,  at  which  time  the 
Ucensee  plans  to  decommission  all  three 
units.  In  accordance  with  NRC 
regidations  in  effect  at  the  time,  SCE 
submitted  a  proper  decommissioning 
plan  (DP)  for  SONGS  1  to  the  NRC  in 
November  1994.  Amendments  to  the 
NRC's  decommissioning  regulations 
were  published  in  the  Federal  Register 
on  July  29.  1996  (61  FR  39278).  When 
the  amended  regulations  became 
effective  on  August  28, 1996,  the 
submitted  SONGS  1  DP  became  the 
SONGS  1  PSDAR  pursuant  to  10  CFR 
50.82  as  amended. 

The  SONGS  1  PSDAR  is  available  for 
public  inspection  at  the  SONGS  1  local 


public  doctunent  room,  temporarily 
located  at  the  Science  Library. 
University  of  California.  Irvine. 
California  92713  and  at  the  Commission 
Public  Dociunent  Room,  2120  L  Street, 
NW,  Washington,  DC  20037.  The 
SONGS  1  PSDAR  is  filed  as  the  SONGS 
1  proposed  DP  dated  November  3, 1994. 

Comments  regarding  the  SONGS  1 
PSDAR  may  be  submitted  in  writing  and 
addressed  to  Mr.  Michael  Webb,  Non- 
Power  Reactors  and  Decommissioning 
Project  Directorate,  Division  of  Reactor 
Program  Management,  Office  of  Nuclear 
Reactor  Regulation,  M.S.  O-ll-B-20, 
U.S.  NRC,  Washington.  DC,  20555- 
0001,  telephone  (301)  415-1347. 

Dated  at  Rockville,  Maryland,  this  13th  day 
of  December  1996. 

For  the  Nuclear  Regulatory  Commission. 
Seymour  H.  Weiaa, 
Director,  Non-Power  Reactors  and 
Decommissioning  Project  Directorate, 
Division  of  Reactor  Program  Management, 
Office  of  Nuclear  Reactor  Regulation. 
(FR  Doc.  96-32211  Filed  12-18-96;  8:45  am] 
BMJJNQ  COM  78M-01-P 


RAILROAD  RETIREMENT  BOARD 

Propoaed  Collection;  Comment 
Requeat 

SUMMARY:  In  accordance  with  the 
requirement  of  Section  3506  (c)(2)(A)  of 
the  Paperwork  Reduction  Act  of  1995 
which  provides  opportunity  for  public 
comment  on  new  or  revised  data 
collections,  the  Railroad  Retirement 
Board  (RRB)  will  publish  periodic 
summaries  of  proposed  data  collections. 

(Jommets  are  invited  on:  (a)  Whether 
the  proposed  information  collection  is 
necessary  for  the  proper  {>erformance  of 
the  functions  of  the  agency,  including 
whether  the  information  has  practical 
utility;  (b)  the  accuracy  of  the  RRB's 
estimate  of  the  burden  of  the  collection 
of  the  information;  (c)  ways  to  enhance 
the  quality,  utiUty,  and  clarity  of  the 
information  to  be  collected;  and  (d) 
ways  to  minimise  the  biuden  related  to 
the  collection  of  information  on 
respondents,  including  the  use  of 
automated  collection  techniques  or 
other  forms  of  information  technology. 

Title  and  Purpose  of  Infbnnation 
Collection 

Application  and  Claim  for  RUIA 
Benefits  Unpaid  at  Death;  OMB  3220- 
0055 

Under  Section  2(g)  of  the  Railroad 
Unemployment  Insurance  Act  (RUIA), 
benefits  imder  that  Act  that  accrued  but 
were  not  paid  because  of  the  death  of  an 
employee  shall  be  paid  to  the  same 


individual(s)  to  whom  benefits  are 
payable  under  Section  6(a)(1)  of  the 
Railroad  Retirement  Act.  The  provisions 
relating  to  the  payment  of  such  benefits 
are  prescribed  in  20  CFR  325.5  and  20 
CFR  335.5. 

The  RRB  provides  Form  UI-63  for  use 
in  applying  for  the  accrued  sickness  or 
imemployment  benefits  unpaid  at  the 
death  of  the  employee  and  for  securing 
the  information  needed  by  the  RRB  to 
identify  the  proper  payee.  Completion  is 
voluntary.  C^e  response  is  requested  of 
each  respondent. 

The  RRB  proposes  minor  editorial 
changes  the  UI-63  to  incorporate 
language  required  by  the  Paperworic 
Reduction  Act  of  1995.  The  completion 
time  for  the  UI-63  is  estimated  at  7 
minutes.  The  RRB  estimates  that 
approximately  200  responses  are 
received  annually. 

AOOmONAL  INFORMATION  OR  COMMCMTB. 
To  request  more  information  or  to 
obtain  a  copy  of  the  information 
collection  justification,  forms,  and/or 
supporting  material,  please  call  the  RRB 
Clearance  Officer  at  (312)  751-3363. 
Comments  regarding  the  information 
collection  should  be  addressed  to 
Ronald  J.  Hodapp,  Railroad  Retirement 
Board,  844  N.  Rush  Street,  Chicago, 
Illinois  60611-2092.  Written  comments 
should  be  received  within  60  days  of 
this  notice. 
Chuck  Mierzwa, 
Clearance  Officer. 

(FR  Doc.  96-32165  Filed  12-18-96;  8:45  am] 
HLUNO  CODE  7MS-01-M 
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ProvidentMutual  Growrth  Fund,  Inc.; 
Notice  of  Application 

December  12, 1996. 

AGENCY:  Securities  and  Exchange 

Commission  ("SEC"). 

ACTION:  Notice  of  application  for 

deregistration  under  the  Investment 

Company  Act  of  1940  (the  "Act"). 

APPLICANT:  ProvidentMutual  Growth 

Fimd,  Inc. 

RELEVANT  ACT  SECTION:  Section  8(f). 
SUMMARY  OF  APPUCATKM:  Applicant 
requests  an  order  declaring  that  it  has 
ceased  to  be  an  investment  company. 

FHJNQ  DATE:  The  application  was  filed 
on  October  18, 1996. 
HEARINQ  OR  NOTIFICATION  OF  HEARING:  An 
order  granting  the  application  will  be 
issued  unless  the  SEC  orders  a  hearing. 
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Interested  persons  may  request  a 
hearing  by  writing  to  the  SEC's 
Secretary  and  serving  applicant  with  a 
copy  of  the  request,  personally  or  by 
mail.  Hearing  requests  should  be 
received  by  the  SEC  by  5:30  p.m.  on 
January  6. 1997.  and  should  be 
accompanied  by  proof  of  service  on  the 
applicant,  in  the  form  of  an  affidavit  or. 
for  lawyers,  a  certificate  of  service. 
Hearing  requests  should  state  the  nature 
of  the  writer's  interest,  the  reason  for  the 
request,  and  the  issues  contested. 
Persons  may  request  notification  of  a 
hearing  by  writing  to  the  SEC's 
Secretary. 

addresses:  Secretary.  SEC.  450  FifUi 
Street.  N.W.,  Washington,  D.C  20549. 
Applicant.  Christiana  Executive 
Campus.  220  Continental  Drive. 
Newark,  Delaware  19713. 
FOR  FURTHER  INFORMATKM  CONTACT: 
Diane  L.  Titus.  Paralegal  Specialist,  at 
(202)  942-0584.  or  Mary  Kay  Freeh. 
Branch  Chief,  at  (202)  942-0564 
(Division  of  Investment  Management. 
Office  of  Investment  Company 
Regulation). 

SUPPLBMeiTARY  INFORMATION:  The 
following  is  a  summary  of  the 
application.  The  complete  application 
may  be  obtained  for  a  fee  from  the  SEC's 
Public  Reference  Branch. 

Applicant's  Representations 

1.  Applicant  is  an  open-end, 
diversified  management  investment 
company  organized  as  a  Delaware 
corporation.  According  to  SEC  records, 
on  June  7,  1967,  applicant  registered 
under  section  8(a)  of  the  Act  and  filed 
a  registration  statement  on  Form  N-8A 
pursuant  to  section  8(b)  of  the  Act  and 
the  Securities  Act  of  1933.  The 
registration  statement  was  declared 
effective  on  October  11, 1967.  and 
applicant  commenced  its  public  offering 
of  shares  soon  thereafter. 

2.  At  a  meeting  held  on  August  14, 
1992.  applicant's  board  of  directors 
unanimously  approved  an  agreement 
and  plan  of  reorganization  (the 
"Reorganization")  between  Sentinel 
Group  Funds,  Inc.  (the  "Company")  on 
behalf  of  Sentinel  Common  Stock  Fund 
("Sentinel  Common")  and  applicant. 
Pursuant  to  the  agreement.  Sentinel 
Common  would  acquire  substantially  all 
of  applicant's  assets  in  exchange  for 
shares  of  common  stock  of  Sentinel 
Common.  In  approving  the 
Reorganization,  the  directors  identified 
certain  potential  benefits  likely  to  result 
from  the  Reorganization,  including,  (a)  a 
significantly  larger  organization  that 
also  will  provide  access  to  an  expanded, 
stronger  marketing  organization,  (b)  a 
combined  organization  that  should 


realize  certain  portfolio  management 
efficiencies  if  there  is  a  more  consistent 
inflow  of  new  money,  (c)  a  growing 
organization  that  will  be  able  to  realize 
economies  of  scale  with  regard  to  many 
of  its  expenses,  and  (d)  an  organization 
that  will  be  better  able  to  keep  up  with 
new  shareholder  service  features  and 
technologies  as  they  become  available. 

3.  On  or  about  January  11. 1993, 
proxy  materials  soliciting  shareholder 
approval  of  the  Reorganization  were 
mailed  to  applicant's  shareholders  of 
record  as  of  December  21, 1992.  In 
addition  to  solicitation  by  mail,  certain 
directors,  officers,  and  agents  of 
applicant  solicited  shareholder  proxies 
by  telephone.  At  a  special  meeting  held 
on  February  24. 1993,  applicant's 
shareholders  approved  the 
Reorganization. 

4.  As  of  February  26. 1993.  applicant 
had  19.166.440.905  shares  of  common 
stock  outstanding.  $1.00  par  value.  The 
net  asset  value  per  share  of  applicant 
was  $6.49  and  the  aggregate  net  asset 
value  was  $124,735,144.84. 

5.  On  March  1, 1993.  applicant 
transferred  assets  valued  at 
$124,435,144.84  and  received  in 
exchange  19,166,440,905  shares  of 
common  stock  of  Sentinel  Aggressive. 
Such  shares  were  distributed  to 
applicant's  shareholders  on  that  date  in 
proportion  to  each  shareholder's  interest 
in  the  assets  transferred. 

6.  Applicant  and  the  Company  each 
bore  their  allocable  share  of  the 
appropriate  expenses  of  the 
Reorganization,  up  to  a  total  of  $200,000 
for  all  of  the  FrovidentMutual  Funds. 
Expenses  of  all  the  Provident  Mutual 
Funds,  including  applicant,  in  excess  of 
$200,000  were  borne  by  Provident 
Mutual  Life  Insurance  Company  of 
Philadelphia  and/or  National  Life 
Insurance  Company.  These  expenses 
included  preparation  of  the 
Reorganization  documents  and  the 
registration  statement,  filing  fees,  and 
legal  and  audit  fees. 

7.  Applicant  has  no  security  holders 
and  no  remaining  assets,  debts,  or 
liabilities  as  of  the  date  of  the 
application. 

8.  Applicant  is  not  a  party  to  any 
litigation  or  administrative  proceeding. 
Applicant  is  not  now  engaged,  and  does 
not  propose  to  engage,  in  any  business 
activities  other  than  those  necessary  for 
the  winding  up  of  its  affairs. 

9.  Applicant  was  dissolved  under 
Delaware  law  on  December  3, 1993. 


For  the  SEC.  by  the  Division  of  Investment 
Management,  under  delegated  authority. 
Jonathan  G.  Katz. 
Secretary. 

IFR  Doc.  96-32142  Filed  12-18-96:  8:45  am) 
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pnvestment  Company  Act  Release  Na 
22393:811-696] 

ProvidentMutual  Investment  Shares, 
Inc.;  Notice  of  Application 

December  12, 1996. 

agency:  Securities  and  Exchange 

Commission  ("SEC"). 

ACTION:  Notice  of  application  for 

deregistration  under  the  Investment 

Company  Act  of  1940  (the  "Act"). 

APPUCANT:  ProvidentMutual  Investment 
Shares,  Inc. 

REI^VANT  ACT  SECTION:  Section  8(f). 
SUMMARY  OF  APPUCAT10N:  Applicant 
requests  an  order  declaring  that  it  has 
ceased  to  be  an  investment  company. 
F1UNG  DATE:  The  application  was  filed 
on  October  18, 1996. 

HEARMQ  OR  NOTIFICATION  OF  HEARMG:  An 
order  granting  the  application  will  be 
issued  unless  the  SEC  orders  a  hearing. 
Interested  persons  may  request  a 
hearing  by  writing  to  Uie  SEC's 
Secretary  and  serving  applicant  with  a 
copy  of  the  request,  personally  or  by 
mail.  Hearing  requests  should  be 
received  by  the  SEC  by  5:30  p.m.  on 
January  6. 1997,  and  should  be 
accompanied  by  proof  of  service  on  the 
applicant,  in  the  form  of  an  affidavit  or, 
for  lawyers,  a  certificate  of  service. 
Hearing  requests  should  state  the  nature 
of  the  writer's  interest,  the  reason  for  the 
request,  and  the  issues  contested. 
Persons  may  request  notification  of  a 
hearing  by  writing  to  the  SEC's 
Secretary. 

ADDRESSES:  Secretary.  SEC.  450  Fifth 
Street.  N.W..  Washington.  D.C.  20549. 
Applicant,  Christiana  Executive 
Campus,  220  Continental  Drive, 
Newark.  Delaware  19713. 
FOR  FURTHER  INFORMATION  CONTACT: 
Diane  L.  Titus.  Paralegal  Specialist,  at 
(202)  942-0584.  or  Mary  Kay  Freeh. 
Branch  Chief,  at  (202)  942-0564 
(Division  of  Investment  Management. 
Office  of  Investment  Company 
Regulation). 

SUPPLEMENTARY  INFORMATION:  The 
following  is  a  summary  of  the 
application.  The  complete  application 
may  be  obtained  for  a  fee  from  the  SEC's 
Public  Reference  Branch. 

Applicant's  Representations 

1.  Applicant  is  an  open-end, 
diversified  management  investment 
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company  organized  as  a  Delaware 
corporation.  According  to  SEC  records, 
on  May  21, 1951,  applicant  registered 
under  section  8(a)  of  the  Act  and  filed 
a  registration  statement  on  Form  N-IA 
pursuant  to  section  8(b)  of  the  Act  and 
the  Securities  Act  of  1933. 

2.  At  a  meeting  held  on  August  14, 
1992,  applicant's  board  of  directors 
unanimously  approved  an  agreement 
and  plan  of  reorganization  (the 
"Reorganization")  between  Sentinel 
Group  Funds,  Inc.  (the  "Ck)mpaiiy")  on 
behalf  of  Sentinel  Common  Sto<:k  Fund 
("Sentinel  Common")  and  applicant. 
F*ursuant  to  the  agreement.  Sentinel 
Common  would  acquire  substantially  all 
of  applicant's  assets  in  exchange  for 
shares  of  common  stock  of  Sentinel 
Common.  In  approving  the 
Reorganization,  the  directors  identified 
certain  potential  benefits  likely  to  result 
from  the  Reorganization,  including,  (a)  a 
significantly  larger  organization  that 
also  will  provide  access  to  an  expanded, 
stronger  marketing  organization,  (b)  a 
combined  organization  that  should 
realize  certain  portfolio  management 
efficiencies  if  there  is  a  more  consistent 
inflow  of  new  money,  (c)  a  growing 
organization  that  will  be  able  to  realize 
economies  of  scale  with  regard  to  many 
of  its  expenses,  and  (d)  an  organization 
that  will  be  better  able  to  keep  up  with 
new  shareholder  service  features  and 
technologies  as  they  become  available. 

3.  On  or  about  January  11, 1993, 
proxy  materials  soliciting  shareholder 
approval  of  the  Reorganization  were 
mailed  to  applicant's  shareholders  of 
record  as  of  December  21, 1992.  In 
addition  to  sohcitation  by  mail,  certain 
directors,  officers,  and  agents  of 
applicant  solicited  shareholder  proxies 
by  telephone.  At  a  special  meeting  held 
on  February  19, 1993,  applicant's 
shareholders  approved  the 
Reorganization. 

4.  As  of  February  26, 1993,  applicant 
had  18,940,349.667  shares  of  common 
stock  outstanding,  $1.00  par  value.  The 
net  asset  value  per  share  of  applicant 
was  $7.91  and  the  aggregate  net  asset 
value  was  $149,874,317.09. 

5.  On  March  1,  1993,  applicant 
transferred  assets  valued  at  $149, 
874,317.09  and  received  in  exchange 
5,258,622.881  shares  of  common  stock 
of  Sentinel  Common.  Such  shares  were 
distributed  to  applicant's  shareholders 
on  that  date  in  proportion  to  each 
shareholder's  interest  in  the  assets 
transferred. 

6.  Applicant  and  the  Company  each 
bore  their  allocable  share  of  the 
appropriate  expenses  of  the 
Reorganization,  up  to  a  total  of  $200,000 
for  all  of  the  ProvidentMutual  Funds. 
Expenses  of  all  the  ProvidentMutual 


Funds,  inclucfing  applicant,  in  excess  of 
$200,000  were  borne  by  Provident 
Mutual  Life  Insurance  Company  of 
Philadelphia  and/or  National  Life 
Insurance  Company.  These  expenses 
included  preparation  of  the 
Reorganization  documents  and  the 
registration  statement,  filing  fees,  and 
legal  and  audit  fees. 

7.  Applicant  has  no  securityholders 
and  no  remaining  assets,  debts,  or 
liabilities  as  of  the  date  of  the 
application. 

8.  Applicant  is  not  a  party  to  any 
litigation  or  administrative  proceeding. 
Applicant  is  not  now  engaged,  and  does 
not  propose  to  engage,  in  any  business 
activities  other  than  those  necessary  for 
the  winding  up  of  its  affairs. 

9.  Applicant  was  dissolved  under  the 
laws  of  the  State  of  Delaware  on 
December  3, 1993. 

For  the  SEC,  by  the  Division  of  Investment 
Management,  under  delegated  authority. 
Jonathan  G.  Katz, 
Secretary. 
IFR  Doc.  9&-32141  Filed  12-18-96;  8:45  am) 
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pnvestment  Company  Act  Release  No. 
22388;  811-3042] 

ProvidentMutual  Moneyfund,  Inc.; 
Notice  of  Application 

December  12, 1996.    . 

AGENCY:  Securities  and  Exchange 

Commission  ("SEC"). 

ACTION:  Notice  of  application  for  ' 

deregistration  under  the  Investment 

Company  Act  of  1940  (the  "Act"). 

APPUCANT:  ProvidentMutual 
Moneyfund,  Inc. 

RELEVANT  ACT  SECTION:  Section  3(f). 
SUMMARY  OF  APPUCATION:  Applicant 
requests  an  order  declaring  that  it  has 
ceased  to  be  an  investment  company. 
RUNG  DATE:  The  application  was  filed 
on  October  18, 1996. 

HEARING  OR  NOTIFICATION  OF  HEARMQ:  An 
order  granting  the  application  will  be 
issued  unless  the  SEC  orders  a  hearing. 
Interested  persons  may  request  a 
hearing  by  writing  to  the  SEC's 
Secretary  and  serving  applicant  with  a 
copy  of  the  request,  personally  or  by 
mail.  Hearing  requests  should  be 
received  by  the  SEC  by  5:30  p.m.  on 
January  6, 1997,  and  should  be 
accompanied  by  proof  of  service  on  the 
applicant,  in  the  form  of  an  affidavit  or, 
for  lawyers,  a  certificate  of  service. 
Hearing  requests  should  state  the  nature 
of  the  writer's  interest,  the  reason  for  the 
request,  and  the  issues  contested. 
Persons  may  request  notification  of  a 


hearing  by  writing  to  the  SEC's 

Secretary. 

ADDRESSES:  Secretary,  SEC,  450  Fifth 

Street,  N.W.,  Washington,  D.C.  20549. 

AppUcant,  Christiana  Executive 

Campus,  220  Continental  Drive, 

Newark,  Delaware  19713. 

FOR  FURTHER  INFORMATION  CONTACT: 

Diane  L.  Titus,  Paralegal  Specialist,  at 

(202)  942-0584,  or  Mary  Kay  Freeh, 

Branch  Chief,  at  (202)  942-0564 

(Division  of  Investment  Management, 

Office  of  Investment  Company 

Regulation). 

SUPPLEMENTARY  INFORMATION:  The 

following  is  a  summary  of  the 

application.  The  complete  application 

may  be  obtained  for  a  fee  frcnn  the  SEC's 

Public  Reference  Branch. 

Applicant's  RepresentatJons 

1.  Applicant  is  an  open-end, 
diversified  management  investment 
company  organized  as  a  Delaware 
corporation.  According  to  SEC  records, 
on  April  9, 1980,  applicant  registered 
under  section  8(a)  of  the  Act  and  filed 
a  registration  statement  on  Form  N-6A 
pursuant  to  section  8(b)  of  the  Act  and 
the  Securities  Act  of  1933.  The 
registration  statement  was  declared 
effective  on  September  8, 1980,  and 
apphcant  commenced  its  public  offiaring 
of  shares  soon  thereafter. 

2.  At  a  meeting  held  on  August  14, 
1992,  applicant's  board  of  directors 
unanimously  approved  an  agreement 
and  plan  of  reorganization  (the 
"Reorganization")  between  Sentinel 
Group  Funds,  Inc.  (the  "Company")  on 
behalf  of  Sentinel  Common  Stock  Fund 
("Sentinel  Common")  and  applicanL 
Pursuant  to  the  agreement.  Sentinel 
Common  would  acquire  substantially  all 
of  applicant's  assets  in  exchange  for 
shares  of  common  stock  of  Sentinel 
Common.  In  approving  the 
Reorganization,  the  directors  identified 
certain  potential  benefits  likely  to  result 
from  the  Reorganization,  including,  (a)  a 
significantly  larger  organization  that 
also  will  provide  access  to  an  expanded, 
stronger  marketing  organization,  (b)  a 
combined  oi^ganization  that  should 
realize  certain  portfolio  management 
efficiencies  if  there  is  a  more  consistent 
inflow  of  new  money,  (c)  a  growing 
organization  that  will  be  able  to  reahze 
economies  of  scale  with  regard  to  many 
of  its  expenses,  and  (d)  dn  organization 
that  will  be  better  able  to  keep  up  with 
new  shareholder  service  features  and 
technologies  as  they  become  available. 

3.  On  or  about  January  11. 1993, 
proxy  materials  soliciting  shareholder 
approval  of  the  Reorganization  were 
mailed  to  applicant's  shareholders  of 
record  as  of  December  21, 1992.  In 
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addition  to  solicitation  by  raail,  certain 
directors,  officers,  and  agents  of 
applicant  solicited  shareholder  proxies 
by  telephone.  At  a  special  meeting  held 
on  February  19, 1993.  applicant's 
shareholders  approved  the 
Reorganization. 

4.  As  of  February  26, 1993,  applicant 
had  26.972,891.030  shares  of  common 
stock  outstanding.  $1.00  par  value.  The 
net  asset  value  per  share  of  applicant 
was  $1.00  and  Uie  aggregate  net  asset 
value  was  $26,972,891.88. 

5.  On  March  1, 1993,  applicant 
transferred  assets  valued  at 
$26,972,891.88  and  received  in 
exchange  26,972,891.03  shares  of 
common  stock  of  Sentinel  Treasury. 
Such  shares  were  distributed  to 
applicant's  shareholders  on  that  date  in 
proportion  to  each  shareholder's  interest 
in  the  assets  transferred. 

6.  Applicant  and  the  Company  each 
bore  their  allocable  share  of  the 
appropriate  expenses  of  the 
Reorganization,  up  to  a  total  of  $200,000 
for  all  of  the  ProvidentMutual  Funds. 
Expenses  of  all  the  ProvidentMutual 
Funds,  including  applicant,  in  excess  of 
$200,000  were  borne  by  Provident 
Mutual  Life  Insurance  Company  of 
Philadelphia  and/or  National  Life 
Insurance  Company.  These  expenses 
included  preparation  of  the 
Reorganization  documents  and  the 
registration  statement  filing  fees,  and 
legal  and  audit  fees. 

7.  Applicant  has  no  securityholders 
and  no  remaining  assets,  debts,  or 
liabilities  as  of  the  date  of  the 
application. 

•    8.  Applicant  is  not  a  party  to  any 
litigation  or  administrative  proceeding. 
Applicant  is  not  now  engaged,  and  does 
not  propose  to  engage,  in  any  business 
activities  other  than  those  necessary  for 
the  winding  up  of  its  affairs. 

9.  Applicant  was  dissolved  under 
Delaware  law  on  December  3, 1993. 

For  the  SEC,  by  the  Division  of  Investment 
Management,  under  delegated  authority. 
lonatlun  G.  Katz, 
Secretary. 
IFR  Doc.  96-32147  Filed  12-18-96;  8:45  ami 
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pnvestfnent  Compcny  Act 
22395;  811-2928] 


No. 


ProvktentMutuat  Tax-Free  Bond  Fund; 
Notice  of  Application 

December  12, 1996. 
AGENCY:  Securities  and  Exchange 
.  Commission  ("SEC"). 
ACTION:  Notice  of  application  for 
deregistration  under  the  bivestment 
Company  Act  of  1940  (the  "Ad"]. 


APPUCANT:  Provident  Mutual  Tax-Free 
Bond  Fund.  *ij"'^" ' 

RELEVANT  ACT  SECTION:  Section  8(f). 
SUMMARY  OF  APPUCATION:  Applicant 
requests  an  order  declaring  that  it  has 
ceased  to  be  an  investment  company. 
FHJNQ  DATE:  The  application  was  filed 
on  October  18. 1996. 
HEARMQ  OR  NOTIFICATION  OF  HEARING:  An 
order  granting  the  application  will  be 
issued  unless  the  SEC  orders  a  hearing. 
Interested  persons  may  request  a 
hearing  by  writing  to  the  SEC's 
Secretary  and  serving  applicant  with  a 
copy  of  the  request,  personally  or  by 
mail.  Hearing  requests  should  be 
received  by  the  SEC  by  5:30  p.m.  on 
January  6, 1997,  and  should  be 
accompanied  by  proof  of  service  on  the 
applicant,  in  the  form  of  an  affidavit  or, 
for  lawyers,  a  certificate  of  service. 
Hearing  requests  should  state  the  nature 
of  the  writer's  interest,  the  reason  for  the 
request,  and  the  issues  contested. 
Persons  may  request  notification  of  a 
hearing  by  writing  to  the  SEC's 
Secretary. 

ADDRESSES:  Secretary.  SEC.  450  Fifth 
Street,  N.W.,  Washington,  D.C.  20549. 
Applicant,  Christiana  Executive 
Campus,  220  Continental  Drive, 
Newark,  Delaware  19713. 
FOR  FURTHER  INFORMATION  CONTACT: 
Diane  L.  Titus,  Paralegal  Specialist,  at 
(202)  942-0584,  or  Mary  Kay  Freeh, 
Branch  Chief,  at  (202  942-0564 
(Division  of  Investment  Management, 
Office  of  Investment  Company 
Regulation). 

SUPPLEMENTARY  INFORMATION:  The 
following  is  a  summary  of  the 
application.  The  complete  application 
may  be  obtained  for  a  fee  from  the  SEC's 
Public  Reference  Branch. 

Applicant's  Representations 

1.  Applicant  is  an  open-end, 
diversified  management  investment 
company  incorporated  under  the  laws  of 
the  State  of  Delaware.  According  to  SEC 
records,  on  May  29, 1979,  applicant 
registered  under  section  8(a)  of  the  Act 
and  filed  a  registration  statement  on 
Form  N-IA  pursuant  to  section  8(b)  of 
the  Act  and  the  Securities  Act  of  1933. 
The  registration  statement  was  declared 
effective  on  October  1,  1979,  and 
applicant  commenced  its  public  offering 
of  shares  soon  thereafter. 

2.  At  a  meeting  held  on  August  14. 
1992,  applicant's  board  of  directors 
unanimously  approved  an  agreement 
and  plan  of  reorganization  (the 
"Reorganization")  between  Sentinel 
Group  Funds,  Inc.  (the  "Company">  on 
behalf  of  Sentinel  Common  Stock  Fund 
("Sentinel  Common")  and  applicant. 


Pursuant  to  the  agreement.  Sentinel 
Common  would  acquire  substantially  all 
of  applicant's  assets  in  exchange  for 
shares  of  common  stock  of  Sentinel 
Common.  In  approving  the 
Reorganization,  the  directors  identified 
certain  potential  benefits  likely  to  result 
fit>m  the  Reorganization,  including,  (a)  a 
significantly  larger  organization  that 
also  will  provide  access  to  an  expanded, 
stronger  marketing  organization,  (b)  a 
combined  organization  that  should 
realize  certain  portfolio  management 
eniciencies  if  there  is  a  more  consistent 
inflow  of  new  money,  (c)  a  growing 
organization  that  will  be  able  to  realize 
economies  of  scale  with  regard  to  many 
of  its  expenses,  and  (d)  an  organization 
that  will  be  better  able  to  keep  up  with 
new  shareholder  service  features  and 
technologies  as  they  become  available. 

3.  On  or  about  January  11, 1993, 
proxy  materials  soliciting  shareholder 
approval  of  the  Reorganization  were 
mailed  to  applicant's  shareholders  of 
record  as  of  December  21,  1992.  In 
addition  to  solicitation  by  mail,  certain 
directors,  officers,  and  agents  of 
applicant  solicited  shareholder  proxies 
by  telephone.  At  a  special  meeting  held 
on  February  19. 1993,  applicant's 
sharesholders  approved  the 
Reorganization. 

4.  As  of  February  26, 1993.  applicant 
had  3.538,081.032  shares  of  common 
stock  outstanding,  $1.00  par  value.  The 
net  asset  value  per  share  of  applicant 
was  $9.69  and  the  aggregate  net  asset 
value  was  $34,296,226.57. 

5.  On  March  1,  1993,  applicant 
transferred  assets  valued  at 
$34,296,226.57  and  received  in 
exchange  2,502,482.131  shares  of 
common  stock  of  Sentinel  Tax-Free. 
Such  shares  were  distributed  to 
applicant's  shareholders  on  that  date  in 
proportion  to  each  shareholder's  interest 
in  the  assets  transferred. 

6.  Applicant  and  the  Company  each 
bore  their  allocable  share  of  the 
appropriate  expenses  of  the 
Reorganization,  up  to  a  total  of  $200,000 
for  all  of  the  ProvidentMutual  Funds. 
Expenses  of  all  the  ProvidentMutual 
Funds,  including  applicant,  in  excess  of 
$200,000  were  borne  by 
ProvidentMutual  Life  Insurance 
Company  of  Philadelphia  and/or 
National  Life  Insurance  Company. 
These  expenses  included  preparation  of 
the  Reorganization  documents  and  the 
registration  statement,  filing  fees,  and 
legal  and  audit  fees. 

7.  Applicant  has  no  securityholders 
and  no  remaining  assets,  debts,  or 
liabilities  as  of  the  date  of  the 
application. 

Applicant  is  not  a  party  to  any 
litigation  or  administrative  proceeding. 
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Applicant  is  not  now  engaged,  and  does 
not  propose  to  engage,  in  any  business 
activities  other  than  those  necessary  for 
the  winding  up  of  its  affairs. 

9.  Applicant  was  dissolved  under 
Delaware  law  on  December  3. 1993. 

For  the  SEC,  by  the  Division  of  Investment 
Management,  under  delegated  authority. 
Jonathan  G.  Katz, 
Secretary. 
IFR  Doc.  9&-32144  Filed  12-18-96;  8:45  am] 

BHJJNQ  CODE  aOIO-OI-M 

pnvMtinent  Company  Act  Release  No. 
22392;  811-135] 

ProvidentMutual  Total  Return  Trust; 
Notice  of  Application 

December  12, 1996. 

AGENCY:  Securities  and  Exchange 

Commission  ("SEC"). 

ACTKM:  Notice  of  application  for 

deregistration  under  the  Investment 

Company  Act  of  1940  (the  "Act"). 

APPUCANT:  ProvidentMutual  Total 
Return  Trust. 

RELEVANT  ACT  SECTION:  Section  8(f). 
SUMMARY  OF  APPUCATKM:  Applicant 
requests  an  order  declaring  that  it  has 
ceased  to  be  an  investment  company. 
RUNQ  DATE:  The  application  was  filed 
on  October  18, 1996. 

HEARING  OR  NOTinCATION  OF  HEARING:  An 
order  granting  the  application  will  be 
issued  unless  the  SEC  orders  a  hearing. 
Interested  persons  may  request  a 
hearing  by  writing  to  the  SEC's 
Secretary  and  serving  applicant  with  a 
copy  of  the  request,  personally  or  by 
mail.  Hearing  requests  should  be 
received  by  the  SEC  by  5:30  p.m.  on 
January  6, 1997,  and  should  be 
accompanied  by  proof  of  service  on  the 
applicant,  in  the  form  of  an  affidavit  or, 
for  lawyers,  a  certificate  of  service. 
Hearing  requests  should  state  the  nature 
of  the  writer's  interest,  the  reason  for  the 
request,  and  the  issues  contested. 
Persons  may  request  notification  of  a 
hearing  by  writing  to  the  SEC's 
Secretary. 

ADDRESSES:  Secretary,  SEC,  450  Fifth 
Street,  N.W.,  Washington,  D.C.  20549. 
Applicant,  Christiana  Executive 
Campus,  220  Continental  Drive, 
Newark,  Delaware  19713. 

FOR  FURTHER  INFORMATION  CONTACT: 

Diane  L.  Titus,  Paralegal  Specialist,  at 
(202)  942-0584.  or  Mary  Kay  Freeh, 
Branch  Chief,  at  (202)  942-0564 
(Division  of  Investment  Management, 
Office  of  Investment  Company 
Regulation).  "^ 

SUPPLBNENTARY  INFORMATION:  The 
following  is  a  summary  of  the 


application.  The  complete  application 
may  be  obtained  for  a  fee  htjm  the  SEC's 
Public  Reference  Branch. 

^plicant's  R^reseatations 

1.  Applicant  is  an  open-end, 
diversified  management  investment 
company  organized  as  a  Massachusetts 
business  trust.  According  to  SEC 
records,  on  November  1, 1940,  applicant 
registered  under  section  8(a)  of  the  Act 
and  filed  a  registration  statement  on 
Form  N-lA  pursuant  to  section  8(b)  of 
the  Act  and  the  Securities  Act  of  1933. 

2.  At  a  meeting  held  on  August  14, 
1992,  applicant's  board  of  directors 
unanimously  approved  an  agreement 
and  plan  of  reorganization  (the 
"Reoi^ganization")  between  Sentinel 
Group  Funds,  Inc.  (the  "Company")  on 
behalf  of  Sentinel  Common  Stock  Fund 
("Sentinel  Common")  and  applicant. 
Pursuant  to  the  agreement.  Sentinel 
Common  would  acquire  substantially  all 
of  applicant's  assets  in  exchange  for 
shares  of  common  stock  of  Sentinel 
Common.  In  approving  the 
Reorganization,  the  directors  identified 
certain  potential  benefits  likely  to  result 
from  the  Reorganization,  including,  (a)  a 
significantly  larger  organization  that 
also  will  provide  access  to  an  expanded, 
stronger  marketing  organization,  (b)  a 
combined  organization  that  should 
realize  certain  portfolio  management 
efficiencies  if  there  is  a  more  consistent 
inflow  of  new  money,  (c)  a  growing 
organization' that  will  be  able  to  realize 
economies  of  scale  with  regard  to  many 
of  its  expenses,  and  (d)  an  organization 
that  will  be  better  able  to  keep  up  with 
new  shareholder  service  features  and 
technologies  as  they  become  available. 

3.  On  or  about  January  11, 1993, 
proxy  materials  soliciting  shareholder 
approval  of  the  Reorganization  were 
mailed  to  applicant's  shareholders  of 
record  as  of  December  21, 1992.  In 
addition  to  solicitation  by  mail,  certain 
directors,  officers,  and  agents  of 
applicant  solicited  shareholder  proxies 
by  telephone.  At  a  special  meeting  held 
on  February  19,  1993,  applicant's 
shareholders  approved  the 
Reorganization. 

4.  As  of  February  26,  1993  applicant 
had  5,813,141.962  shares  of  common 
stock  outstanding,  $1.00  par  value.  The 
net  asset  value  per  share  of  applicant 
was  $13.01  and  the  aggregate  net  asset 
value  was  $75,634,531.86. 

5.  On  March  1, 1993,  applicant 
transferred  assets  valued  at 
$75,634,531.86  and  received  in 
exchange  5,092,860.399  shares  of 
common  stock  of  Sentinel  Balanced. 
Such  shares  were  distributed  to 
applicant's  shareholders  on  that  date  in 


proportion  to  each  shareholder's  interest 
in  the  assets  transferred. 

6.  Applicant  and  the  Company  each 
bore  their  allocable  share  of  the 
appropriate  expenses  of  the 
Reorganization,  up  to  a  total  of  $200,000 
for  all  of  the  ProvidentMutual  Funds. 
Expenses  of  all  the  ProvidentMutual 
Funds,  including  applicant,  in  excess  of 
$200,000  were  borne  by 
ProvidentMutual  Life  Insurance 
Company  of  Philadelphia  and/or 
National  Life  Insurance  Company. 
These  expenses  included  preparation  of 
the  Reoiganization  documents  and  the 
registration  statement,  filing  fees,  and 
legal  and  audit  fees. 

7.  Applicant  has  no  securityholders 
and  no  remaining  assets,  debts,  or 
liabilities  as  of  the  date  of  the 
application. 

8.  Applicant  is  not  a  party  to  any 
litigation  or  administrative  proceeding. 
Applicant  is  not  now  engaged,  and  does 
not  propose  to  engage,  in  any  business 
activities  other  than  those  necessary  for 
the  winding  up  of  its  affairs. 

9.  Applicant  intends  to  file 
appropriate  documentation  for 
dissolution  in  Massachusetts,  as 
required  by  Massachusetts  law. 

For  the  SEC,  by  the  Division  of  Investment 
Management,  under  delegated  authority. 
Jonatfaan  G.  Katz, 
Secretary. 
|FR  Doc.  96-32148  Filed  12-18-96;  8:45  am| 

BHJJNQ  CODE  a01»-01-M 
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ProvidentMutual  U.S.  Qovemment  For 
income,  inc.;  Notice  of  Application 

December  12, 1996. 

AGENCY:  Securities  and  Exchange 

Commission  ("SEC"). 

ACTION:  Notice  of  application  for 

deregistration  under  the  Investment 

Company  Act  of  1940  (the  "Act"). 

APPUCANT:  ProvidentMutual  U.S. 
Government  For  Income,  Inc. 
RELEVANT  ACT  SECTION:  Section  8(f). 
SUMMARY  OF  APPUCATION:  Applicant 
requests  an  order  declaring  that  it  has 
ceased  to  be  an  investment  company. 
FNJNG  DATE:  The  application  was  filed 
on  October  18,  1996. 
HEARING  OR  NOTIFICATION  OF  HEARMQ:  An 
order  granting  the  application  will  be 
issued  unless  the  SEC  orders  a  hearing. 
Interested  persons  may  request  a 
hearing  by  writing  to  the  SEC's 
Secretary  and  serving  applicant  with  a 
copy  of  the  request,  personally  or  by 
mail.  Hearing  requests  should  be 
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received  by  tbe  SEC  by  5:30  p.m.  on 
January  6,  1997,  and  should  be 
accompanied  by  proof  of  service  on  the 
applicant,  in  Um  form  of  an  affidavit  or, 
for  lawyers,  a  certificate  of  service. 
Hearing  requests  should  state  the  nature 
of  the  writer's  interest,  the  reason  for  the 
request,  and  the  issues  contested. 
Persons  may  request  notification  of  a 
hearing  by  writing  to  the  SEC's 
Secretary. 

ADDRESSES:  Secretary,  SEC,  450  Fifth 
Street,  N.W.,  Washington,  D.C.  20549. 
Applicant,  Christiana  Executive 
Campus,  220  Continental  Drive, 
Newark.  Delaware  19713. 
FOR  FURTHER  INFORMA'HON  CONTACT: 
Diane  L.  Titus,  Paralegal  Specialist,  at 
(202)  942-0584,  or  Mary  Kay  Freeh, 
Branch  Chief,  at  (202)  942-0564 
(Division  of  Investment  Management, 
Office  of  hi  vestment  Company 
Regulation). 

SUPP1.EMENTARY  INFORMATION:  The 
following  is  a  sunimary  of  the 
application.  The  complete  application 
may  be  obtained  for  a  fee  from  the  SEC's 
Pubhc  Reference  Branch. 

Applicant's  Representation 

1.  Applicant  is  an  open-end, 
diversified  management  investment 
company  organized  as  a  Maryland 
corporation.  According  to  SEC  records, 
on  July  3, 1986,  applicant  registered 
under  section  8(a)  of  the  Act  and  filed 
a  registration  statement  on  Form  N-lA 
pursuant  to  section  8(b)  of  the  Act  and 
the  Securities  Act  of  1933.  The 
registration  statement  was  declared 
effective  on  September  26,  1986,  and 
applicant  commenced  its  public  offering 
of  shares  soon  thereafter. 

2.  At  a  meeting  held  on  August  14, 
1992,  applicant's  board  of  directors 
unanimously  approved  an  agreement 
and  plar  of  reorganization  (the 
"Reorganization")  between  Sentinel 
Group  Funds,  (the  "Company")  on 
behalf  of  Sentinel  Common  Stock  Fund 
("Sentinel  Common")  and  applicant. 
Pursuant  to  the  agreement.  Sentinel 
Common  would  acquire  substantially  all 
of  applicant's  assets  in  exchange  for 
shares  of  common  stock  of  Sentinel 
Common,  hi  approving  the 
Reorganization,  the  directors  identified 
certain  potential  benefits  likely  to  result 
from  the  Reorganization,  including  (a)  a 
significantly  larger  organization  that 
also  will  provide  access  to  an  expanded, 
stronger  marketing  organization,  (b)  a 
combined  organization  that  should 
realize  certain  portfolio  management 
efficiencies  if  there  is  a  more  consistent 
inflow  of  new  money,  (c)  a  growing 
organization  that  will  be  able  to  realize 
economies  of  scale  with  regard  to  many 


of  its  expenses,  and  (d)  an  organization 
that  will  be  better  able  to  keep  up  with 
new  shareholder  service  features  and 
technologies  as  they  become  available. 

3.  On  or  about  January  11.  1993, 
proxy  materials  soUciting  shareholder 
approval  of  the  Reorganization  were 
mailed  to  applicant's  shareholders  of 
record  as  of  December  21. 1992.  hi 
addition  to  solicitation  by  mail.  Certain 
directors,  officers,  and  agents  of 
applicant  solicited  shareholder  proxies 
by  telephone.  At  a  special  meeting  held 
on  February  19, 1993,  applicant's 
shareholders  approved  the 
Reorganization. 

4.  As  of  February  26, 1993,  applicant 
had  5,023,847.099  shares  of  common 
stock  outstanding,  $0,001  par  value.  The 
net  asset  value  per  share  of  applicant 
was  $12.07  and  the  aggregate  net  asset 
value  was  $60,626,914.47. 

5.  On  March  1, 1993,  applicant 
transferred  assets  valued  at 
$60,626,914.47  and  received  in 
exchange  5,808,221.694  shares  of 
common  stock  of  Sentinel  Government. 
Such  shares  were  distributed  to 
applicant's  shareholders  on  that  date  in 
proportion  to  each  shareholder's  interest 
in  the  assets  transfarred. 

6.  Apphcant  and  the  Company  each 
bore  their  allocable  share  of  the 
appropriate  expenses  of  the 
Reorganization,  up  to  a  total  of  $200,000 
for  all  of  the  ProvidentMutual  Funds. 
Expenses  of  all  the  ProvidentMutual 
Funds,  including  applicant,  in  excess  of 
$200,000  were  borne  by  Provident 
Mutual  Life  Insurance  Company  of 
Philadelphia  and/or  National  Life 
Insurance  Company.  These  expenses 
included  preparation  of  the 
Reorganization  documents  and  the 
registration  statement,  fifing  fees,  and 
legal  and  audit  fees. 

7.  Applicant  has  no  securityholders 
and  no  remaining  assets,  debts,  or 
liabilities  as  of  the  date  of  the 
application. 

8.  Applicant  is  not  a  party  to  any 
litigation  or  administrative  proceeding. 
Applicant  is  not  now  engaged,  and  does 
not  propose  to  engage,  in  any  business 
activities  other  than  those  necessary  for 
the  winding  up  of  its  affairs.  i 

9.  Applicant  forfeited  its  corporate 
status  under  Maryland  law  on  October 
3,1994. 

For  the  SEC,  by  the  Division  of  Investment 
Management,  under  delegated  authority. 
lonartian  G.  Katt, 
Secretary. 

(PR  Doc.  96-32145  Filed  12-18-96;  8:45  ami 
BHJJNG  cooe  Mie-01-M 


pnvtment  Company  Act  Relaasa  Na 
2239e;  811-2686] 

ProvidantMutual  Value  Shares,  Inc.; 
Notice  of  Application 

December  12, 1996. 

AQBICY:  Securities  and  Exchange 

Commission  ("SEC"). 

ACTION:  Notice  of  application  for 

deregistration  under  the  Investment 

Company  Act  of  1940  (the  "Act"). 

APPUCANT:  ProvidentMutual  Value- 
Shares,  Inc. 

RELEVANT  ACT  SECTION:  Section  8(f). 
StMMARY  OF  APPUCATION:  AppUcant 
requests  an  order  declaring  that  it  has 
ceased  to  be  an  investment  company. 
RUNG  DATE:  The  application  was  filed 
on  October  18, 1996. 
HEARING  OR  NOTIFICATION  OF  HEARINQ:  An 
order  granting  the  application  will  be 
issued  unless  the  SEC  orders  a  hearing. 
Interested  persons  may  request  a 
hearing  by  writing  to  the  SEC's 
Secretary  and  serving  applicant  with  a 
copy  of  the  request,  personally  or  by 
mail.  Hearing  requests  should  be 
received  by  the  SEC  by  5:30  p.m.  on 
January  6, 1997,  and  should  be 
accompanied  by  proof  of  service  on  the 
applicant,  in  the  form  of  an  affidavit  or. 
for  lawyers,  a  certificate  of  service. 
Hearing  requests  should  state  the  nature 
of  the  writer's  interest,  the  reason  for  the 
request,  and  the  issues  contested. 
Persons  may  request  notification  of  a 
hearing  by  writing  to  the  SEC's 
Secretary. 

addresses:  Secretary,  SEC.  450  Fifth 
Street.  NW.,  Washington,  DC  20549. 
Applicant,  Christiana  Executive 
Campus,  220  Continental  Drive, 
Newark,  Delaware  19713. 
FOR  FURTHER  INFORMATION  CONTACT: 
Diane  L.  Titus.  Paralegal  Specialist,  at 
(202)  942-0584,  or  Mary  Kay  Freeh, 
Branch  Chief,  at  (202)  942-0564 
(Division  of  Investment  Management, 
Office  of  Investment  Company 
Regulation). 

SUPPI.EMENTARY  INFORMATION:  The 
following  is  a  summary  of  the 
application.  The  complete  application 
may  be  obtained  for  a  fee  from  the  SEC's 
Public  Reference  Branch. 

Applicant's  Representations 

1.  Applicant  is  an  open-end, 
diversified  management  investment 
company  organized  as  a  Maryland 
corporation.  According  to  SEC  records, 
on  September  29, 1976,  applicant 
registered  under  section  8(a)  of  the  Act 
and  filed  a  registration  statement  on 
Form  N-8A  pursuant  to  section  8(b)  of 
the  Act  and  the  Securities  Act  of  1933. 
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The  registration  statement  was  declared 
effective  on  December  10, 1976,  and 
applicant  commenced  its  public  offering 
of  shares  soon  thereafter. 

2.  At  a  meeting  held  on  August  14, 
1992,  applicant's  board  of  directors 
unanimously  approved  an  agreement 
and  plan  of  reorganization  (the 
"Reorganization")  between  Sentinel 
Group  Funds,  Inc.  (the  "Company")  on 
behalf  of  Sentinel  Common  Stock  Fund 
("Sentinel  Common")  and  applicant. 
Pursuant  to  the  agreement,  Sentinel 
Common  would  acquire  substantially  all 
of  applicant's  assets  in  exchange  for 
shares  of  common  stock  of  Sentinel 
Common.  In  approving  the 
Reorganization,  the  directors  identified 
certain  potential  benefits  likely  to  result 
from  the  Reorganization,  including,  (a)  a 
significantly  larger  organization  that 
also  will  provide  access  to  an  expanded, 
stronger  marketing  organization,  (b)  a 
combined  organization  that  should 
realize  certain  portfolio  management 
efficiencies  if  there  is  a  more  consistent 
inflow  of  new  money,  (c)  a  growing 
organization  that  will  be  able  to  realize 
economies  of  scale  with  regard  to  many 
of  its  expenses,  and  (d)  an  organization 
that  will  be  better  able  to  keep  up  with 
new  shareholder  service  features  and 
technologies  as  they  become  available. 

3.  On  or  about  January  11,  1993, 
proxy  materials  soliciting  shareholder 
approval  of  the  Reorganization  were 
mailed  to  applicant's  shareholders  of 
record  as  of  December  21, 1992.  In 
addition  to  solicitation  by  mail,  certain 
directors,  officers,  and  agents  of 
applicant  solicited  shareholder  proxies 
by  telephone.  At  a  special  meeting  held 
on  February  19,  1993,  applicant's 
shareholders  approved  the 
Reorganization. 

4.  As  of  February  26, 1993,  applicant 
had  1,494,522.184  shares  of  common 
stock  outstanding,  $1.00  par  value.  The 
net  asset  value  per  share  of  applicant 
was  $9.84  and  the  aggregate  net  asset 
value  was  $14,710,020.05. 

5.  On  March  1 1993,  applicant 
transferred  assets  valued  at  ■ 
$14,710,020.05  and  received  in 
exchange  516,184.566  shares  of 
common  stock  of  Sentinel  Common. 
Such  shares  were  distributed  to 
applicant's  shareholders  on  that  date  in 
proportion  to  each  shareholder's  interest 
in  the  assets  transferred. 

6.  Applicant  and  the  Company  each 
bore  their  allocable  share  of  the 
appropriate  expenses  of  the 
Reorganization,  up  to  a  total  of  $200,000 
for  all  of  the  ProvidentMutual  Funds. 
Expenses  of  all  the  ProvidentMutual 
Funds,  including  applicant,  in  excess  of 
$200,000  were  borne  by  Provident 
Mutual  Life  Insurance  Company  of 


Philadelphia  and/or  National  Life 
Insurance  Company.  These  expenses 
included  preparation  of  the 
Reorganization  documents  and  the 
registration  statement,  filing  fees,  and 
legal  and  audit  fees. 

7.  Applicant  has  no  securityholders 
and  no  remaining  assets,  debts,  or 
liabilities  as  of  the  date  of  the 
application. 

8.  Applicant  is  not  a  party  to  any 
litigation  or  administrative  proceeding. 
Applicant  is  not  now  engaged,  and  does 
not  propose  to  engage,  in  any  business 
activities  other  than  those  necessary  for 
the  winding  up  of  its  affairs. 

9.  Applicant  forfeited  its  corporate 
status  under  Maryland  law  on  October 
3, 1994. 

For  the  SEC,  by  the  Division  of  Investment 
Management,  under  delegated  authority. 
Jonathan  G.  Katz, 
Secretary. 
(PR  Doc.  96-32143  Filed  12-18-96;  8:45  am] 

BILUNQ  CODE  W10-01-M 

pnvestment  Company  Act  Release  No. 
22399:811-4259] 

ProvidentMutual  World  Fund,  Inc.; 
Notice  of  Application 

December  12, 1996. 

AGENCY:  Securities  and  Exchange 

Commission  ("SEC"). 

ACTION:  Notice  of  application  for 

deregistration  under  the  Investment 

Company  Act  of  1940  (the  "Act"). 

APPUCANT:  ProvidentMutual  World 
Fund,  Inc. 

RELEVANT  ACT  SECTION:  Section  8(f). 
SUMMARY  OF  APPUCAT10N:  Applicant 
requests  an  order  declaring  that  it  has 
ceased  to  be  an  investment  company. 
RUNG  DATE:  The  application  was  filed 
on  October  18, 1996. 
HEARING  OR  NOTIRCATION  OF  HEARING:  An 
order  granting  the  application  will  be 
issued  unless  the  SEC  orders  a  hearing. 
Interested  persons  may  request  a 
hearing  by  writing  to  the  SEC's 
Secretary  and  serving  applicant  with  a 
copy  of  the  request,  personally  or  by 
mail.  Hearing  requests  should  be 
received  by  the  SEC  by  5:30  p.m.  on 
January  6, 1997,  and  should  be 
accompanied  by  proof  of  service  on  the 
applicant,  in  the  form  of  an  affidavit  or, 
for  lawyers,  a  certificate  of  service. 
Hearing  requests  should  state  the  nature 
of  the  writer's  interest,  the  reason  for  the 
request,  and  the  issues  contested. 
Persons  may  request  notification  of  a 
hearing  by  writing  to  the  SEC's 
Secretary. 

ADDRESSES:  Secretary,  SEC,  450  Fifth 
Street,  N.W.,  Washington,  D.C.  20549. 


Applicant,  Christiana  Executive 
Campus,  220  Continental  Drive, 
Newark,  Delaware  19713. 
FOR  FURTHER  INFORMATION  CONTACT: 
Diane  L.  Titus,  Paralegal  Specialist,  at 
(202)  942-0584,  or  Mary  Kay  Freeh, 
Branch  Chief,  at  (202)  942-0564 
(Division  of  Investment  Management', 
Office  of  Investment  Company 
Regulation). 

SUPPLBMBfTARY  INFORMATION:  The 
following  is  a  summary  of  the 
application.  The  complete  application 
may  be  obtained  for  a  fee  from  the  SEC's 
Public  Reference  Branch. 

Applicant's  Representations 

1.  Applicant  is  an  open-end, 
diversified  management  investment 
company  organized  as  a  Delaware 
corporation.  According  to  SEC  records, 
on  March  19,  1985,  applicant  registered 
under  section  8(a)  of  the  Act  and  filed 

a  registration  statement  on  Form  N-IA 
pursuant  to  section  8(b)  of  the  Act  and 
the  Securities  Act  of  1933.  The 
registration  statement  was  declared 
effective  on  May  31, 1985,  and  applicant 
commenced  its  public  offering  of  shares 
soon  thereafter. 

2.  At  a  meeting  held  on  August  14, 
1992,  applicant's  board  of  directors 
unanimously  approved  an  agreement 
and  plan  of  reorganization  (the 
"Reorganization")  between  Sentinel 
Group  Funds,  Inc.  (the  "Company")  on 
behalf  of  Sentinel  Common  Stock  Fund 
("Sentinel  Common")  and  applicant. 
Pursuant  to  the  agreement,  Sentinel 
Common  would  acquire  substantially  all 
of  applicant's  assets  in  exchange  for 
shares  of  common  stock  of  Sentinel 
Common.  In  approving  the 
Reorganization,  the  directors  identified 
certain  potential  benefits  likely  to  result 
from  the  Reorganization,  including,  (a)  a 
significantly  larger  organization  that 
also  will  provide  access  to  an  expanded, 
stronger  marketing  organization,  (b)  a 
combined  organization  that  should 
reaUze  certain  portfolio  management 
efficiencies  if  there  is  a  more  consistent 
inflow  of  new  money,  (c)  a  growing 
oi^anization  that  will  be  able  to  realize 
economies  of  scale  with  regard  to  many 
of  its  expenses,  and  (d)  an  organization 
that  will  be  better  able  to  keep  up  with 
new  shareholder  service  features  and 
technologies  as  they  become  available. 

3.  On  or  about  January  11, 1993, 
proxy  materials  soliciting  shareholder 
approval  of  the  Reorganization  were 
mailed  to  applicant's  shareholders  of 
record  as  of  December  21, 1992.  In 
addition  to  solicitation  by  mail,  certain 
directors,  officers,  and  agents  of 
applicant  solicited  shareholder  proxies 
by  telephone.  At  a  special  meeting  held 
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on  February  19. 1993.  applicant's 
shareholders  approved  the 
Reorganization. 

4.  As  of  February  26. 1993,  appUcant 
had  571,544.854  shares  of  common 
stock  outstanding.  $1.00  par  value.  The 
net  asset  value  per  share  of  applicant 
was  $9.56  and  the  aggregate  net  asset 
value  was  $5,463,396.82. 

5.  On  March  1, 1993.  applicant 
transferred  assets  valued  at 
$5,463,396.82  and  received  in  exchange 
571.544.854  shares  of  common  stock  of 
Sentinel  World.  Such  shares  were 
distributed  to  applicant's  shareholders 
on  the  date  in  proportion  to  each 
shareholder's  interest  in  the  assets 
transferred. 

6.  Applicant  and  the  Company  each 
bore  their  allocable  share  of  the 
appropriate  expenses  of  the 
Reorganization,  up  to  a  total  of  $200,000 
for  all  of  the  ProvidentMutual  Funds. 
Expenses  of  all  the  ProvidentMutual 
Funds,  including  applicant,  in  excess  of 
$200,000  were  borne  by  Provident 
Mutual  Lifis  Insurance  Company  of 
Philadelphia  and/or  National  Life 
bisurance  Company.  These  expenses 
included  preparation  of  the 
Reorganization  documents  and  the 
registration  statement,  filing  fees,  and 
legal  and  audit  fees. 

7.  Applicant  has  no  securityholders 
and  no  remaining  assets,  debts,  or 
Uabilities  as  of  the  date  of  the 
application. 

8.  Applicant  is  not  a  party  to  any 
litigation  or  administrative  proceeding. 
Applicant  is  not  now  engaged,  and  does 
not  propose  to  engage,  in  any  business 
activities  other  than  those  necessary  for 
the  winding  up  of  its  affairs. 

9.  Applicant  was  dissolved  under 
Delaware  law  on  December  3, 1993. 

For  the  SEC,  by  the  Division  of  Investment 
Management,  under  delegated  authority. 
Jonathan  G.  Katz, 
Secretory. 
(FR  Doc.  96-32146  Filed  12-18-96;  8:45  am] 
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[Retaaw  No.  34-38046;  Fito  No.  SR-OSE-; 
96-05;  Amendment  No.  1] 

Self-Regulatofy  Organizatkxts;  Notice 
of  Filing  of  Amendment  No.  1  to 
Proposed  Rule  Change  by  The 
Cincinnati  Stoctt  Exchange  Relating  to 
Day  Trading  Margin  Requirements 

Decemlwr  13, 1966. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act").  15  U.S.C.  78s(b)(l).  notice  is 
hereby  given  that  on  December  5. 1996. 
the  Cincinnati  Stock  Exchange  ("CSE" 
or  "Exchange")  filed  with  the  Securities 


and  Exchange  Commission 
("Commission")  Amendment  No.  1  to 
the  proposed  rule  change  as  described 
in  Items  I.  II  and  HI  below,  which  Items 
have  been  prepared  by  the  self- 
regulatory  organization.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  hom  interested  persons. 

L  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

On  August  15, 1996,  the  CSE 
submitted  to  the  Commission  a 
proposing  to  implement  Rule  6.2,  Day 
Trading  Margin.*  Amendment  No.  1 
supplements  proposed  Rule  6.2  to  add 
specific  required  maintenance  margin 
for  margin  accounts.  In  addition, 
Amendinent  No.  1  amends  Rule  6.1(b) 
to  make  clear  that  the  Exchange  is  only 
permitted  to  grant  extensions  of  time 
under  Regulation  T  of  the  Board  of 
Governors  of  the  Federal  Reserve 
System*  for  those  firms  for  which  the 
Exchange  is  the  designated  examining 
authority.'  The  text  of  the  proposed  rule 
change,  as  revised  by  Amendment  No. 
1.  is  set  forth  below  [new  text  is 
italicized;  deleted  text  is  bracketed]: 

Rule  6.1.  (a)  No  change. 

(b)  In  Instances  where  the  Exchange 
has  been  designated  the  appropriate 
examining  authority,  f(T|he  Exchange  is 
authorized  to  grant  extensions  of  time 
under  sections  220.4(c)(3)(ii)  and 
220.8(d)  of  Regulation  T  adopted  by  the 
Board  of  Governors  of  the  Federal 
Reserve  System  as  well  as  under 
Commission  Rule  15c3-3(n). 

(c)  The  Mar^n  which  must  be 
maintained  in  margin  accounts  of 
customers  shall  be  as  follows: 

(1)  25%  ofthe.cunent  market  value 
of  all  securities  "long"  in  the  account; 
plus 

(2)  $2.50  per  share  or  100%  of  the 
current  market  value,  whichever 
amount  is  greater,  of  each  stock  "short" 
in  the  account  selling  at  less  than  $5.00 
per  share;  plus 

(3)  $5.00  per  share  or  30%  of  the 
current  market  value,  whichever 
amount  is  greater,  of  each  stock  "short" 
in  the  account  selling  at  $5.00  per  share 
or  above;  plus 

(4)  5%  of  the  principal  amount  of 
30%  or  the  current  market  value, 
whichever  amount  is  greater,  of  each  ■ 
bond  "short"  in  the  account. 

Rule  6.2.  Day  Trading  Margin 


^  See  Securities  Exchange  Act  Release  No.  37653 
(September  6. 1996).  61  FR  48185  (September  12. 
1996). 

•"See  12  CFR  220.4(cM3)(ii):  and  12  CFR  220.8(d). 

'The  Commission  notes  that  presently  there  are 
no  Arms  for  which  the  CSE  is  the  designated 
examining  authority. 


(a)  The  term  "day  trading"  means  the 
purchasing  and  selling  of  the  same 
security  on  the  same  day.  A  "day 
trader"  is  any  customer  whose  trading 
shows  a  pattern  of  day  trading. 

(b)  Whenever  day  trading  occurs  in  a 
customer's  margin  account  the  margin 
to  be  maintained  shall  be  the  margin  on 
the  "long"  or  "short"  transaction, 
whichever  occurred  first,  as  required 
pursuant  to  Exchange  Rule  6. 1(c).  When 
day  trading  occurs  in  the  account  of  a 
day  trader,  the  margin  to  be  maintained 
shall  be  the  margin  on  the  "long"  or 
"short"  transaction,  which  ever 
occurred  first,  as  required  for  initial 
mar^n  by  Regulation  T  of  the  Roard  of 
Governors  of  the  Federal  Reserve 
System,  or  as  required  pursuant  to 
Exchange  Rule  6.1(c),  whichever 
amount  is  greater. 

(c)  No  member  shall  permit  a  public 
customer  to  make  a  practice,  directly  or 
indirectly,  of  effecting  transactions  in  a 
cash  account  where  the  cost  of 
securities  purchased  is  met  by  the  sale 
of  the  same  securities.  No  member  shall 
permit  a  public  customer  to  make  a 
practice  of  selling  securities  which  them 
in  a  cash  account  which  are  to  be 
received  against  payment  from  another 
broker-dealer  where  such  securities  were 
purchased  and  are  not  yet  paid  for. 

II.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
CSE  included  statements  concerning  the 
purpose  of  and  basis  for  the  proposed 
rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  diange.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  IV  below.  The  CSE  has  prepared 
summaries,  set  forth  in  Sections  A,  B, 
and  C  below,  of  the  most  significant 
aspects  of  such  statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Rasis  for,  the  Proposed  Rule 
Change 

The  purpose  of  the  proposed  rule 
change  is  to  enhance  the  fmancial 
protections  and  therefore  the  integrity  of 
the  Exchange's  markets  by  ensuring  that 
customers  maintain  adequate  margin 
reserves  in  their  accounts.  The  proposed 
rule  change  requires  day  traders  to 
maintain  margins  sufficient  to  cover 
their  intraday  "long"  or  "short" 
positions,  depending  upon  which 
occurred  first,  for  a  particular  day. 

In  amendment  No.  1  the  Exchange 
sets  forth  the  specific  maintenance 
requirement  for  margin  accounts.  In 
addition.  Amendment  No.  1  revises  the 
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Exchange's  maigin  rules  to  conform 
with  more  recent  amendments  to 
Regulation  T  of  the  Board  of  Governors 
of  the  Federal  Reserve  System. 

Because  the  proposed  rule  change 
will  enhance  the  financial  protections 
and  the  integrity  of  the  Exchange's 
markets,  the  Eitehange  beUeves  that  the 
proposed  rule  change,  as  amended,  is 
consistent  with  Section  6  of  the  Act  in 
general  and  with  Section  6(b)(5)  in 
particular  in  that  it  is  designed  to 
promote  just  and  equitable  principles  of 
trade  and  to  protect  investors  and  the 
pubUc  interest 

B.  Self-Regulatory  OrganizaUon's 
Statement  on  Burden  on  Competition 

The  Exchange  beUeves  the  proposed 
rule  change  will  impose  no 
inappropriate  burden  on  competition. 

C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  from 
Members,  Participants  or  Others 

One  written  conmient  was  received 
with  respect  to  the  original  proposed 
rule  change.  The  Exchange  believes  that 
Amendment  No.  1  adequately  addresses 
the  concerns  expressed  in  that  written 
comment 

m.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Within  35  days  of  the  pubUcation  of 
this  notice  in  the  Federal  Register  or 
within  such  longer  period  (i)  as  the 
Commission  may  designate  up  to  90 
days  of  such  date  if  it  finds  such  longer 
period  to  be  appropriate  and  pubUshes 
its  reasons  for  so  finding  or  (ii)  as  to 
which  the  self-regiilatory  organization 
consents,  the  Commission  will: 

(A)  by  order  approve  the  proposed 
rule  change,  or 

(B)  institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to  . 
submit  written  data,  views  and 
argmnents  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  N.W., 
Washington,  D.C.  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 


public  in  accordance  with  the 
provisions  of  5  U.S.C.  §  552,  will  be 
available  for  inspection  and  copying  at 
the  Commission's  PubUc  Reference 
Section,  450  Fifth  Street,  N.W., 
Washington,  D.C.  20549.  Copies  of  such 
filing  will  also  be  available  for 
inspection  and  copying  at  the  principal 
office  of  the  CSE.  All  submissions 
should  refer  to  File  No.  SR-CSE-96-05 
and  should  be  submitted  by  January  9, 
1997. 

For  the  Commission,  by  the  Division  of 
Market  Regulatioa,  puisuant  to  delegated 
authority.* 
Jonathan  G.  Katz, 
Secretary. 

[PR  Doc.  96-32233  Filed  12-1S-96:  8:45  am) 
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[Release  No.  34-38047;  FHe  No.  SR-NYSE- 
96-38] 

Setf-Regulatory  Organizations;  Notice 
of  Filing  of  Proposed  Rule  Change  by 
the  New  York  Stock  Exchange,  Inc. 
Relating  to  Amendments  to  Exchange 
Rule  SOB  ("Trading  Halts  Due  to 
Extraordinary  Marttet  Volatility") 

December  13, 1996. 

Pursuant  to  Section  19(b)(l}  of  the 
Securities  Exchange  Act  of  1934 
("Act"),i  and  Rule  19b-4  thereunder,^ 
notice  is  hereby  given  that  on  December 
11, 1996,  the  New  York  Stock  Exchange, 
hic.  ("NYSE"  or  "Exchange")  filed  with 
the  Securities  and  Exchange 
Commission  ("Commission"  or  "SEC") 
the  proposed  rule  change  relating  to 
certain  market-wide  ciraiit  breaker 
provisions  as  described  in  Items  I,  n  and 
m  below,  which  Items  have  been 
prepared  by  the  Exchange.  The 
Commission  is  pubUshing  this  notice  to 
soUdt  comments  on  the  proposed  rule 
change  from  interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  Exchange  proposes  to  amend  its 
Rule  SOB  (Trading  Halts  Due  to 
Extraordinary  Market  VolatiUty — 
"circuit  breakers")  to  increase  the 
trigger  levels  for  its  circuit  breakers.  The 
existing  circuit  breakers  would  be 
triggered  if  the  Dow  Jones  Industrial 
Average  ("DJIA")  ^  decUnes  by  250  and 
400  points,  respectively,  from  its 
previous  day's  close.  A  250  points 
decline  woiild  result  in  a  one-half  hour 
trading  halt,  while  a  400  points  decline 


would  cause  trading  to  halt  for  an 
additional  hour.  The  Exchange  proposes 
estabUshing  new  thresholds  of  350  and 
550  points  decline  in  the  DJIA  before 
the  respective  one*half  hour  and  one 
hour  circuit  breakers  are  triggered.  The 
Exchange  seeks  to  effect  these  changes 
on  a  one-year  pilot  basis. 

n.  Self-Regulatory  Organization's 
Statem«it  of,  the  Purpose  of  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
self-regulatory  organization  included 
statements  concerning  the  purpose  of 
and  basis  for  the  proposed  rule  change 
and  discussed  any  comments  it  received 
on  the  proposed  rule  change.  The  text 
of  these  statements  may  be  examined  at 
the  places  specified  in  Item  IV.  The  self- 
regulatory  organization  has  prepared 
siunmaries,  set  forth  in  Sections  A,  B, 
and  C  below,  of  the  most  significant 
aspects  of  such  statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

1.  Purpose 

Rule  SOB  (Trading  Halts  Due  to 
Extraordinary  Market  VolatiUty)  is  the 
Exchange's  codification  of  the  several 
recommendations  for  "circuit  breakers" 
which  were  made  in  the  wake  of  the 
market  break  of  1987.  The  ciurent  rule, 
which  is  due  to  expire  April  30, 1997, 
provides  that  if  the  DJIA  falls  250  or 
more  points  below  its  previous  trading 
day's  closing  value,  trading  in  all  stocks 
on  the  Exchange  shall  halt  for  one-half 
hour.  Further,  the  rule  provides  for  an 
additional  one  hour  trading  halt  if  on 
that  same  day  the  DJIA  declines  by  400 
points  or  more  below  its  previous 
trading  day's  closing  value.*  Although 
the  Rule  was  amended  in  July  1996  to 
shorten  the  time  periods  for  market- 
wide  trading  halts,  the  levels  of  the 
circuit  breakers  themselves  have  not 
been  adjusted  since  the  rule  was  first 
adopted.^  The  Exchange  beheves  that,  at 
this  time,  it  is  appropriate  to  amend 
Rule  SOB  to  raise  the  circuit  breakers 
from  250  points  to  350  points  and  fiom 
400  points  to  550  points. 

Riile  SOB  was  approved  by  the 
Commission  in  October  198S  as  a  one- 
year  pilot  and  has  been  extended  on  a 
year  to  year  basis  since  then,  except  for 


4 17  CFR  20O.3O-3(a)(12). 

>  15  U.S.C  78s(b)(l). 
»17CFR240.19t>-4. 

>  "Dow  Jones  Industrial  Average"  is  a  aenrice 
mark  of  Dow  ]onea  k  Company,  Inc. 


*  See  Securities  Exchange  Act  Release  No.  37890 
(Oct  29.  1996)  61  FR  56983. 

*  See  supra  note  4.  See  also,  Sectirities  Exchange 
Act  Release  ^ios.  36563  (December  7. 1995).  60  FR 
64084;  36414  (Oct.  25.  1995)  60  FR  55630:  26440 
Oanuary  10, 1989)  54  FR  1830;  26368  (Decembw  1ft, 
1988),  53  FR  51942;  and  26198  (October  19, 19S8), 
S3  FR  41637. 


-     «^r  ,  .     .If   . 
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in  October  1996.  when  it  was  extended 
for  only  six  months  until  April  30, 
1997.*  When  drcnit  breakers  were  first 
adopted,  the  DJIA  was  about  2100 
points.  A  250  point  drop  would  have 
represented  approximately  a  12% 
decline,  and  a  400  point  drop  would 
have  represented  roughly  a  19%  decline 
in  the  average.  Rule  SOB  has  never  been 
invoked,  as  the  DJIA  has  not  declined  by 
250  points  or  moe  since  the  rule  was 
adopted.  The  largest  decline  occurred 
on  March  8, 1996,  when  the  DJIA  fell 
intra-day  217  points  below  its  previous 
day's  closing  value.  Today,  widi  the 
DJIA  at  about  6500  points,  a  250  or  400 
point  drop  would  represent  a  much 
smaller  percentage  decline  in  the 
average  (3.8%  and  6.2%,  respectively). 

The  proposed  circuit  breakers  of  350 
and  550  points  would  represent  around 
a  5.4%  and  8.5%  decline  in  the  DJIA. 
which  the  Exchange  considers  to  be 
significant  market  declines,  and  thus 
represent  appropriate  levels  at  which  to 
halt  trading.  The  proposed  trigger  values 
take  into  account  the  rise  in  market 
values  since  the  Rule  was  first  adopted, 
which  also  recognizing  the  fact  that  the 
original  trigger  values  have  never  been 
reached.  The  Exchange  believes  that  the 
new  trigger  values  in  Rule  SOB  should 
be  stated  in  absolute  numbers,  rather 
than  in  terms  of  percentages  of  the  DJIA, 
in  order  to  facilitate  understanding  by 
all  market  participants  as  to  exactly 
when  the  circuit  breakers  will  be 
utilized. 

The  Exchange  seeks  to  effect  these 
changes  on  a  one-year  pilot  basis.  The 
adoption  of  amendments  to  Exchange 
Rule  SOB  would  be  contingent  upon  the 
adoption  of  amended  rules  or 
procedures  substantively  identical  to 
Rxile  BOB  by: 

(1)  all  United  States  stock  exchanges 
and  the  National  Association  of 
Securities  Dealers  with  respect  to  the 
trading  stocks,  stock  options  and  stock 
index  options;  and, 
^>,^^(2)  all  United  States  futures  exchanges 
.  with  respect  to  the  trading  of  stock 
index  futures  and  options  on  such 
futures. 

The  Exchange  believes  that  an  all- 
market  trading  halt  requirement  at 
appropriate  levels  wiU  promote  stabiUty 
and  investor  confidence  during  a  period 
of  significant  stress  by  providing  market 
participants  with  a  reasonable 
opportunity  to  become  aware  of  and 
respond  to  significant  price  movements, 
thereby  facilitating  in  an  orderly  manner 
the  maintenance  of  an  equilibrium 
between  buying  and  selling  interest. 


*  See  tupn  note  4. 


2.  Statutory  Basis 

The  basis  under  the  Act  for  this 
proposed  rule  change  is  the  requirement 
under  Section  6(b)(5)  that  an  Exchange 
have  rules  that  are  designed  to  promote 
just  and  equitable  principles  of  trade,  to 
remove  impediments  to.  and  perfactlhe 
mechanism  of  a  fne  and  open  market 
and  a  national  market  system  and  in 
general,  to  protect  investors  and  the 
pubUc  interest.  The  Exchange  believes 
that  amending  Rule  SOB  on  a  one-year 
pilot  basis  is  consistent  with  these 
objectives  in  that  revised  trigger  levels 
take  into  consideration  the  rise  in 
market  values  since  the  rule  was  first 
adopted,  while  recognizing  that  the 
original  trigger  levels  have  not  been 
reached  since  they  were  adopted. 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  Exchange  does  not  believe  that 
the  proposed  rule  change  will  impose 
any  burden  on  competition  that  is  not 
necessffly  or  appropriate  in  furtherance 
of  the  purposes  of  the  Act. 

C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  from 
Members,  Participants  or  Others 

The  Exchange  has  neither  solicited 
nor  received  written  comments  on  the 
proposed  rule  change. 

m.  Date  of  Effectiveness  of  die 
Propoaed  Rule  Change  and  Timing  for 
Conunission  Action 

Within  35  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 
90  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding  or 
(ii)  as  to  which  the  self-regulatory 
organization  consents,  the  Commission 
will: 

(A)  by  order  approve  the  proposed 
rule  change,  or 

(B)  institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
argimients  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street  N.W.. 
Washington,  D.C.  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  Oiat  are  filed  with  the 
Commission,  and  all  written 


communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  §  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Section,  450  Fifth  Street,  N.W.. 
Washington.  D.C.  20549.  Copies  of  such 
filing  will  also  be  available  for 
inspection  and  copying  at  the  principal 
office  of  the  Exchange.  All  submissions 
should  refer  to  the  File  No.  SR-^«JYSE- 
96-38  and  should  be  submitted  by 
January  9, 1997. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.' 
joDjidian  G.  Katz, 
Secretary. 

[FR  Doc.  96-32235  Filed  12-18-96;  8:45  ami 
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(nela— a  No.  34-^8046;  FBe  Wo.  SH-P8E- 
96-4^ 

SeN-Regulatory  Organizations;  Notice 
of  Filing  and  Order  Granting 
Accelerated  Approval  of  Proposed 
Rule  Change  by  the  Pacific  Stock 
Exchange  Incorporated  RetaUng  to 
Amendments  to  Its  Constitution 

December  13, 1996. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act"). »  and  Rule  19b-4  thereunder.^ 
notice  is  hereby  given  that  on  November 
15, 1996,  the  Pacific  Stock  Exchange 
Incorporated  ("PSE"  or  "Exchange") 
filed  with  the  Securities  and  Exchange 
Commission  ("Commission")  the 
proposed  rule  change,  and  on  December 
3, 1996  filed  Amendment  No.  1^  to  the 
proposed  rule  change  as  described  in 
Items  I  and  n  below,  which  Items  have 
been  prepared  by  the  self-regulatory 
organization.  The  Commission  is 
publishing  this  notice  to  soUdt 
comments  on  the  proposed  rule  change 
from  interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  PSE  proposes  to  amend  Article 
VI.  Sections  2,  3,  and  4  ef  its 
Constitution. 


'17  CFR  200.3O-3(a)(12). 

>15  U.S.C.  S78«(b)(l). 

»17  CFR  240.19b-4. 

'See  Letter  from  Rosemary  A.  MacGulnneM. 
Senior  Counsel,  PSE  to  Katharine  A.  England, 
Assistant  Oirector.  Division  of  Market  Regulation, 
SEC,  dated.  December  3,  1966  ("Amendment  No.  1]. 
Amendment  No.  1  withdraws  the  filing  except  for 
the  section  amending  Article  VI,  Application  and 
Election  to  Memberahip,  Sections  2,  3,  and  4. 
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n.  Self-Regulatory  Organization's 
Statonent  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Pn^osed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
self-regulatory  organization  included 
statements  concerning  the  purpose  of 
and  basis  for  the  pro[>osed  rule  change 
and  discussed  any  comments  it  received 
on  the  proposed  rule  change.  The  text 
of  these  statements  may  be  examined  at 
the  places  specified  in  Item  III  below. 
The  self-regulatory  organization  has 
prepared  summaries,  set  forth  in 
Sections  A,  B,  and  C  below,  of  the  most 
significant  aspects  of  such  statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

1.  Purpose 

This  rule  filing  is  being  submitted  in 
order  to  ensure  that  the  constitutional 
provisions  relating  to  members  of  the 
Exchange  are  in  conformity  with  the 
recent  changes  made  to  Rule  1, 
Membership,  of  the  PSE  Rules.  PSE  Rule 
1  was  reorganized  and  amended  so  that 
its  provisions  would  more  accurately 
and  logically  reflect  the  Exchange's 
requirements  and  procedures.'*  The 
following  is  a  description  of  the  specific 
changes. 

Article  VI — ^Application  and  Election  to 
Membership 

Sec.  2.  Application  for  Membership 
and  Election.  The  language  in  this 
section  pertaining  to  posting  of 
applicant  members  has  been  deleted. 
The  Exchange's  current  posting 
procedures  are  now  contained  in  PSE 
Rule  1.6(b).  Section  2  currently  provides 
that  an  applicant's  name  shall  be  posted 
with  all  Exchange  members  upon 
approval.  However,  PSE  Rule  1.6(b) 
accurately  reflects  the  Exchange's 
procedures  by  providing  that,  within  a 
reasonable  period  of  time  following 
receipt  of  an  applicant's  application  for 
membership,  Uie  applicant's  name  shall 
be  distributed  to  all  members  and  shall 
be  posted  on  the  bulletin  boards  of  the 
Exchange  for  ten  (10)  days.  Thus,  the 
Exchange's  procedure  is  to  post  and 
distribute  the  applicant's  name  prior  to 
approval  and  not  upon  approval. 

Sec.  3.  Effective  Date.  Section  3  has 
been  entirely  deleted.  PSE  Rule  1.6  now 
addresses  the  procedures  for  application 
for  membership. 

Sec.  4.  Sign  Constitution.  Section  4, 
which  is  renumbered  Section  3  as  a 


*See  Securities  Exchange  Act  Release  No.  37736 
(Sept.  26, 19961 61  FR  51734  (Oct.  3, 1996) 
(approving  File  No.  SR-PSE-9e-07). 


result  of  the  deletion  of  the  existing 
Section  3,  is  amended  to  reflect  that 
members  pledge  to  abide  by  the  PSE 
Constitution  and  the  Rules  of  the 
Exchange  by  signing  the  Membership 
Application;  they  do  not  actually  sign 
the  Constitution. 

2.  Statutory  Basis 

The  basis  under  the  Act  for  the 
proposed  rule  change  is  the  requirement 
of  Section  6(b)(5)  that  an  exchange  have 
rules  that  are  designed  to  promote  just 
and  equitable  principles  of  trade,  to 
remove  impediments  to,  and  perfect  the 
mechanism  of  a  free  and  open  market 
and,  in  general,  to  protect  investors  and 
the  public  interest.' 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  proposed  rule  change  will  impose 
no  burden  on  competition. 

C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  from 
Members,  Participants  or  Others 

The  comments  received  with  respect 
to  the  proposed  rule  change  addresised 
aspects  of  the  filing  that  were 
withdrawn  by  Amendment  No.  1. 

in.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions    " 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  N.W., 
Washington,  D.C.  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  §  552,  will  be 
available  for  inspection  and  copying  at 
the  Commission's  Public  Reference 
Room.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  Exchange.  All 
submissions  should  refer  to  File  No. 
SR-PSE-96~44  and  should  be  submitted 
by  January  9,  1997. 

rV.  Commission's  Findings  and  Order 
Granting  Accelerated  Approval  of 
Proposed  Rule  Change 

Tlie  Commission  finds  that  the  PSE's 
proposed  rule  change  Amending  Article 


VI,  Sections  2,  3,  and  4  of  its 
Constitution  is  consistent  with  the 
requirements  of  the  Act  and  the  rules 
and  regulations  thereunder  applicable  to 
a  national  securities  exchange,  and,  in 
particular,  with  the  requirements  of 
Section  6(b)  of  the  Act."  Specifically, 
the  Commission  believes  that  the 
proposal  is  consistent  with  the  Section 
6(b)(5) '  requirements  that  the  rules  of 
an  exchange  be  designed  to  promote  just 
and  equitable  principles  of  trade,  to 
prevent  fraudulent  and  manipulative 
acts  and,  in  general,  to  protect  investors 
and  the  public  interest.  In  addition,  the 
Commission  believes  that  the  proposal 
is  consistent  with  the  Section  6(b)(7)  * 
requirements  that  the  rules  of  an 
exchange  provide  for  a  fair  procedure 
for  the  denial  of  membership  to  any 
person  seeking  membership  therein.  For 
the  reasons  set  forth  below,  the 
Commission  believes  that  the  PSE's 
proposal  furthers  the  objectives  of 
Section  6(b)(5)  of  the  Act. 

On  September  26,  1996,  the 
Commission  approved  a  reorganization 
and  revision  of  the  Exchange's  rules 
regarding  the  membership  process.^  At 
that  time,  it  was  recognized  by  both  the 
Commission  and  the  Exchange  that 
some  of  the  new  rules  would  be  in 
conflict  with  Article  VI  of  the  PSE's 
Constitution. 

Specifically,  revised  PSE  Rule  1.8(a) 
conflicts  with  Article  VI,  Section  3  of 
the  PSE  Constitution.  PSE  Rule  1.8(a) 
states  that  approved  applications  must 
be  activated  by  the  applicant  within  six 
months,  while  the  PSE  Constitution 
provides  that  admission  to  membership 
automatically  becomes  effective  after  an 
approved  application  has  been  posted 
for  10  days.  In  addition,  revised  PSE 
Rule  1.6(b)  conflicts  with  Article  VI, 
Section  2,  of  the  PSE  Constitution.  PSE 
Rule  1.6(b)  requires  the  name  of  all 
applicants  to  be  posted  within  a 
reasonable  time  after  receipt  and  befon 
being  approved.  This  rule  is  in  direct 
conflict  with  the  PSE  Constitution 
which  requires  that  the  name  of  the 
applicant  be  posted  after  it  has  been 
approved. 

It  was  anticipated  when  PSE  Rule  1 
was  amended  that  the  Exchange  would 
submit  a  filing  to  rectify  these 
conflicts.*" 

The  Commission  finds  good  cause  to 
approve  the  proposed  rule  change,  as 
amended,  prior  to  the  thirtieth  day  after 
the  date  of  publication  of  notice  thereof 


4. 


» 15  U.S.C.§  761(b)(5). 


•15U.S.CS7ef(b). 

'15U.S.CS78RbM5). 

•l5U.S.C§78f(b)(7). 

■  See  Exchange  Act  Release  No.  37736  supra  note 

">M.  at  notes  23-24. 
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in  tile  Federal  Register.  All  of  tiie 
ciianges  contained  in  tiie  filing  are  to 
rectify  conflicts  between  the  PSE 
Constitution  and  rules,  or  otherwise  do 
not  raise  any  significant  regulatory 
concems.  Therefore,  the  Commission 
believes  that  granting  accelerated 
approval  to  the  proposed  rule  change,  as 
amended,  is  appropriate  and  consistent 
with  Section  6  and  Section  19(b)(2)  of 
theAct.»» 

It  is  therefore  ordered,  pursuant  to 
Section  19(b)(2)  of  the  Act,»2  that  the 
proposed  rule  change  SR-PSE-96-44,  as 
amended  is  approved. 

For  the  Coimnission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority." 
fonathan  G.  Katz, 
Secretary. 

|FR  Doc  96-32234  Filed  12-18-96;  8:45  ami 
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DEPARTMENT  OF  STATE 
PxjtMc  Notice  Na  2487] 

Advisory  Committee  Charter  Renewal 

The  Department  of  State  has 
determined  that  it  is  in  the  public 
interest  to  renew  the  Charter  of  the 
Secretary  of  State's  Advisory  Committee 
on  Private  International  Law  (ACPIL)  for 
a  two-year  period.  This  determination 
has  been  made  in  accordance  with  the 
requirements  of  Public  Law  92-463. 

The  role  of  the  Advisory  Committee  is 
to  reflect  views  of  interested  persons  or 
organizations  in  the  United  States  in  the 
deliberations  and  worl(  of  international 
organizations  seeking  to  unify  or 
harmonize  private  law  between  different 
national  legal  systems.  Topics  under 
consideration  vary  depending  upon  the 
work  of  various  organizations,  and 
currently  include  enforcement  of  foreign 
judgments,  commercial  finance,  bank 
guarantees  and  letters  of  credit, 
intercounty  adoption,  protection  of 
minors  and  support  order  enforcement, 
international  coqimercial  arbitration, 
electronic  commerce,  protection  of 
illegally  removed  cultural  property, 
international  service  of  process  and 
other  matters.  The  Advisory  Committee 
has  maintained  an  active  process  of 
involvement  of  private  sector  interests, 
national  and  State  legal  associations, 
and  members  of  the  public. 

Public  participation  is  welcomed  in 
.the  work  of  the  Committee.  For  further 
information  or  request  for  background 
documents,  contact  Miss  Rosalia  T. 


•M5  U.S.C.  78f  and  78»(b«2). 

"IS  U.S.C  $7a^)(2)  (1988). 
"17  CFR  200.3O-3(aHl2)  (1994). 


Gonzales,  Office  of  the  Legal  Adviser, 
Suite  203  South  Building,  2430  E  Street, 
NW,  Washington,  DC  20037-2800; 
phone:  (202)  776-8420;  fax  (202)  776- 
8482  or  by  e-mail  at  pildb®hi8.com. 
Pater  H.  Pnind«  ,-^' 

Assistant  Legal  Adviser  for  Private 
International  Law,  U.S.  Department  of  State. 
IFR  Doc.  96-32217  Filed  12-18-96:  8:45  ami 
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(PulMIc  Notice  24891 

Advisory  Committee  on  Religious 
Freedom  Abroad  Established 

The  Secretary  of  State  is  establishing 
the  Advisory  Committee  on  Religious 
Freedom  Abroad,  as  part  of  this 
Administration's  work  to  promote 
human  rights  issues.  The  Under 
Secretary  for  Management  has 
determined  that  the  committee  is 
necessary  and  in  the  public  interest. 

ReUgious  and  ethnic  conflict  have 
often  bisen  at  the  forefront  of  human 
rights  dilemmas  in  recent  years.  The 
creation  of  an  Advisory  Committee  on 
Religious  Freedom  Abroad  represents 
this  Administration's  commitment  to 
address  these  issues  with  new  and 
creative  means. 

The  Advisory  Committee  will  seek  to 
achieve  tangible  results.  Its  primary 
goals  include:  fostering  greater  dialogue 
between  religious  communities  and  the 
U.S.  Government;  increasing  the  flow  of 
information  to  the  U.S.  Government 
concerning  the  conditions  of  religious 
minorities  facing  persecution  around 
the  world;  and  informing  interested 
groups  and  individuals  about  the  U.S. 
Ckjvemment's  efforts  to  address  issues 
of  religious  persection  and  religious 
freedom.  The  Advisory  Committee  will 
provide  a  formal  channel  for  regular 
dialogue  between  the  USC  and  religious 
groups  on  issues  of  religious  freedom,  as 
well  as  for  Committee  members  to  offer 
recommendations  to  international 
efforts  for  enhancing  religious  freedom, 
eliminating  religious  persecution,  and 
promoting  religious  reconciliation. 

The  Advisory  Committee  on  Religious 
Freedom  Abroad 's  twenty  members 
represent  a  wide  spectrum  of  beliefs  and 
knowledge  on  human  rights.  The 
Committee's  creation  demonstrates  the 
Sta^e  Department's  expanding  outreach 
to  the  nongovernmental  community  and 
its  recognition  of  the  positive  role 
religious  communities  can  play  in 
promoting  human  rights. 

Members  of  the  Committee  have  been 
appointed  by  Secretary  of  State  Warren 
Qiristopher.  Assistant  Secretary  of  State 
for  Democracy,  Human  Rights,  and 
Labor^  John  Shattuck,  will  chair  the 


Advisory  Committee.  The  Committee 
members  are:  Dr.  Don  Argue,  National 
Association  of  Evangelicals;  Rev.  Joan 
Brown  Campbell,  National  Council  of 
the  Churches  of  Christ;  Dr.  Diana  L.  Eck, 
Harvard  University;  Dr.  Wilma  M.  Ellis, 
Continental  Board  of  Counsellors, 
Baha'is  of  the  Americas;  Rabbi  Irving 
Greenberg,  National  Jewish  Center  for 
Learning  and  Leadership;  Dr.  James  B. 
Henry,  Pastor  of  the  First  Baptist 
Church,  Orlando,  Florida;  Bishop 
Frederick  Calhoun  James,  African 
Methodist  Episcopal  Church;  The  Very 
Rev.  Leonid  Kishkovsky,  Orthodox 
Church  of  America;  Rev.  Samuel  Billy 
Kyles,  Memorial  Baptist  Church, 
Memphis,  Tennessee;  Dr.  Deborah  B. 
Lipstadt,  Emory  University;  Dr.  David 
Little,  U.S.  Institute  of  Peace;  Dr.  Laila 
Al-Marayati,  Muslim  Women's  League; 
The  Most  Rev.  Theodore  E.  McCarrick, 
Archbishop  of  Newark;  Imam  Wallace 
Deen  Mohammed,  Society  of  Muslim 
Americans;  Dr.  Russell  Marion  Nelson, 
The  Church  of  Jesus  Christ  of  Latter-Day 
Saints;  The  Most  Rev.  Ricardo  Ramirez, 
Bishop  of  Las  Cruces,  New  Mexico;  Dr. 
Bamett  Richard  Rubin,  Council  on 
Foreign  Relations;  Ms.  Nina  Shea, 
Puebla  Project  of  Freedom  House;  Dr. 
Elliot  Sperling,  Indiana  University;  His 
Eminence  Archbishop  Spyridon  of 
America,  Greek  Orthodox  Archdiocese 
of  America. 

The  right  of  religious  freedom  is 
afHrmed  internationally  by  the 
Universal  Declaration  of  Human  Rights. 
It  is  a  right  that  the  United  States  would 
look  to  see  exercised  in  every  comer  of 
the  globe.  The  creation  of  the  Advisory 
Committee  is  a  step  in  that  direction. 

The  Committee  intends  to  hold  its 
first  meeting  at  the  beginning  of  1997, 
and  will  advertise  this  and  all  other 
meeting  dates,  times,  and  locations  in 
the  Federal  Register  at  least  15  days 
prior  to  the  meeting  date.  The 
Committee  will  follow  the  procedures 
prescribed  by  the  Federal  Advisory 
Committee  Act  (FACA).  Meetings  will 
be  open  to  the  public  unless  a 
determination  is  made  in  accordance 
with  the  FACA  Section  10(d).  5  U.S.C. 
552b(c)  (1)  and  (4)  that  a  meeting  or  a 
portion  of  the  meeting  should  be  closed 
to  the  public. 

For  further  information,  contact  Ms. 
Alexandra  Arriaga,  Executive  Secretary, 
at  (202)  647-1696  or  647-1422. 

Dated;  December  2, 1996. 
lohn  Shattuck, 

Assistant  Secretary.  Bureau  of  Democracy, 
Human  Rights,  and  Labor,  Department  of 
State. 
IFR  Doc.  96-32219  Filed  12-ia-96;  8:45  am) 
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[Public  Notio*  No.  2488] 

Ad  Hoc  on  the  rru-2000  Working 
Qroup  International 
Telecommunications  Advisory 
Committee-(iTAC);  Meeting  Notice 

The  Department  of  State  announces 
the  establishment,  under,  its 
International  Telecommunications 
Advisory  Committee  (ITAC).  of  an  Ad 
Hoc  Group  to  prepare  for  upcoming 
meetings  of  the  ITU-ZOOO  Working 
Group.  The  first  four  meetings  will  be 
held  in  accordance  with  the  following 
schedule: 
Thursday,  January  9, 1997, 1:30-3:30 

p.m.,  Room  1406 
Thursday,  January  16, 1997, 1:30-3:30 

p.m..  Room  1406 
Thursday,  January  30, 1997, 1:30-3:30 

p.m..  Room  1406 
Thursday,  February  6, 1997, 1:30-3:30 

p.m.,  Room  1406 
at  the  Department  of  State,  2201  C 
Street,  N.W.,  Washington.  D.C. 

The  purpose  of  ITAC  is  to  advise  the 
Department  on  policy,  technical  and 
operational  matters  and  to  provide 
strategic  planning  recommendations, 
with  respect  to  international 
telecommunications  and  information 
issues.  To  assist  in  preparations  for 
certain  meetings  of  the  International 
Telecommunication  Union  (ITTJ),  the 
Department  may  establish  ad  hoc  groups 
open  to  government  and  industry 
participants  in  accordance  with  the 
ITAC  advisory  committee  charter.  The 
rrU-ZOOO  working  Group  will  consider 
matters  relating  to  rights  and  obligations 
of  members  and  to  strengthening  the 
financial  base  of  the  organization.  The 
Working  Group's  first  meeting  was  held 
October  24-25,  and  upcoming  meetings 
will  be  February  17-21  and  April  21-25, 
1997.  The  agenda  for  the  ITAC  Ad  Hoc 
meetings  will  include:  (1)  review  of  ITU 
and  foreign  activities  on  these  matters; 
(2)  establishment  of  U.S.  objectives  and 
positions  for  the  Working  Group;  (3) 
development  of  U.S.  contributions  and 
related  proposals  to  amend  the  ITU  _ 
Constitution  and  Convention.  Questicms 
regarding  the  agenda  or  Ad  Hoc 
activities  in  general  may  be  directed  to 
the  chairman,  Richard  Shrum,  State 
Department,  at  202-647-0050;  Fx:  647- 
7407;  e-mail  (uuencode): 
shrumre@ms6820wpoa.us-state.gov. 

Members  of  the  general  public  may 
also  attend  meetings  and  )oin  in 
discussions,  subject  to  the  instructions 
of  the  chair.  Entry  to  the  building  is 
controlled.  If  you  wish  to  attend,  please 
send  a  fax  to  202-647-7407  not  later 
than  2  days  before  the  scheduled 
meeting.  One  of  the  following  valid 
photo  CD's  is  required  for  admittance: 


U.S.  driver's  license  with  picture,  U.S. 
passport,  U.S.  government  ID  (company 
ID'S  are  no  longer  accepted  by 
Diploifiatic  Security).  Enter  throuf^  the 
C  Street  Main  Lobby. 

Dated:  December  12, 1996. 

Earl  S.  Barfaely, 

Chainnan,  U.S.  ITAC  for  Teleconununication 
Standardization. 

(PR  Doc.  96-32220  Filed  12-1S-g6:  8:45  ami 
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[Public  Notice  No.  2488] 

Overseas  Schools  Advisory  Council: 
Notice  of  Meeting 

The  Overseas  Schools  Advisory 
Council,  Department  of  State,  will  hold 
its  Executive  Committee  Meeting  on 
Thursday.  January  23, 1997  at  9:30  a.m. 
in  Conference  Room  1406,  Department 
of  State  Building,  2201  C  Street,  N.W., 
Washington,  D.C.  The  meeting  is  open 
to  the  public. 

The  Overseas  Schools  Advisory 
Council  works  closely  with  the  U.S. 
business  community  in  improving  those 
American-sponsored  schools  overseas 
which  are  assisted  by  the  £>epartment  of 
State  and  which  are  attended  by 
dependents  of  U.S.  government  families 
and  children  of  employees  of  U.S. 
corporations  and  foundations  abroad. 

This  meeting  will  deal  with  issues 
related  to  the  work  and  the  support 
provided  by  the  Overseas  Schools 
Advisory  Council  to  the  American- 
sponsored  overseas  schools. 

Members  of  the  general  public  may 
attend  the  meeting  and  join  in  the 
discussion,  subject  to  the  instructions  of 
the  Chairman.  Admittance  of  public 
members  will  be  limited  to  the  seating 
available.  Access  to  the  State 
Department  is  controlled  and  individual 
building  passes  are  required  for  each 
attendee.  Persons  who  plan  to  attend 
should  so  advise  the  office  of  Dr.  Ernest 
N.  Mannino,  Department  of  State.  Office 
of  Overseas  Schools,  SA-29,  Room  245," 
Washington,  D.C.  20522-2902, 
telephone  703-875-7800.  prior  to 
December  31, 1996.  Visitors  will  be 
asked  to  provide  their  date  of  birth  and 
Social  Security  number  at  the  time  they 
register  their  intention  to  attend  and 
must  carry  a  valid  photo  ID  with  them 
to  the  meeting.  All  attendees  must  use 
the  C  Street  entrance  to  the  building. 

Dated:  December  10, 1996. 
Ernest  N.  Mannino, 
Executive  Secretary,  Overseas  Schools 
Advisory  Council. 
(PR  Doc.  96-32218  Piled  12-18-96;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 

Office  of  the  Secretary 

Reports,  Forma  and  Recordiceeplrtg 
Requirements;  Agency  Information 
Collection  Activity  Under  OMB  Review 

AGENCY:  Department  of  Transportation 

aXDT). 

action:  Notice. 

SUMMARY:  In  accordance  with  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  Chapter  35,  as  amended)  this 
notice  announces  the  Department  of 
Transportation's  (DOT)  intention  to 
request  an  extension  of  a  ciurentiy 
approved  information  collection. 

Before  submitting  this  information 
collection  to  OMB  for  renewal,  EXDT  is 
soliciting  comments  on  whether  the 
proposed  collection  of  information  is 
necessary  for  the  proper  performance  of 
the  functions  of  the  Department, 
including  whether  the  information  will 
have  practical  utility;  the  accuracy  of 
the  Department's  estimate  of  the  burden 
of  the  proposed  information  collection; 
ways  to  enhance  the  quality,  utility  and 
clarity  of  the  information  to  be 
collected;  and  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  the  use  of 
automated  collection  techniques  or 
other  forms  of  information  technology. 
DATES:  Comments  on  this  notice  must  be 
received  on  or  before  February  18, 1997. 
ADDRESSES:  Submit  written  comments 
-  identified  by  the  Office  of  Management 
and  Budget  (OMB)  control  niunber  and 
title  by  mail  to:  U.S.  Department  of 
Transportation,  Mr.  Kenneth  C.  Edgell, 
DOT  Drug  Program  Office,  Room  10317, 
400  7th  Street.  S.W.,  Washington.  DC 
20590.  This  information  collection  is 
available  for  inspection  at  the  address 
above. 

FOR  FURTHER  INFORMATKM  CONTACT: 
Mr.  Kenneth  C.  Edgell,  DOT  Drug 
Program  Office.  Office  of  the  Secretary, 
S-1,  DEPC,  Room  10317.  Department  of 
Transportation,  at  the  address  above. 
Telephone:  (202)  366-3784. 

SUPPLBMBfTARY  INFORMATION: 

(Mice  of  the  Secretary,  Drug  Program 
OfiBce 

Title:  U.S.  Department  of 
Transportation  (DOT)  Breath  Alcohol 
Testing  Form. 

OS4S  Control  Number:  2105-0529. 

Form  Number:  2105-0529. 

Type  of  Request:  Extension  of  a 
currently  approved  collection. 

Affected  Entities:  Transportation 
industries. 

Abstract:  Under  the  Omnibus 
Transportation  Employee  Testing  Act  of 
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1991,  DOT  is  required  to  implement  an 
alcohol  testing  program  in  various 
transportation  industries.  This  speciflc 
requirement  is  elaborated  in  49  CFR  Part 
40,  Procedures  for  Transportation 
Workplace  Drug  and  Alcohol  Testing 
Programs. 

Breath-alcohol  technicians  (BAT) 
must  fill  out  testing  form.  The  form 
incudes  the  employee's  name,  the  type 
of  test  taken,  the  date  of  the  test,  and  the 
name  of  the  employer. 

Custody  and  control  is  essential  to  the 
basic  piu-poee  of  the  alcohol  testing 
program.  Data  on  each  test  conducted, 
including  test  results,  are  necessary  to 
document  tests  conducted  and  actions 
taken  to  ensure  safety  in  the  woricplace. 

Estimated  Total  Burden  on 
Respondents:  The  estimated  annual 
burden  hour  is  1. 

Issued  in  Washington,  DC,  on  Decemlwr 
12. 1996. 
Phillip  A.  Leach, 

Qeamnce  Officer,  United  States  Department 
of  Transportation. 

(PR  Doc  96-32245  Filed  12-18-96;  8:45  am) 
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Reports,  Forms  and  Recordkaeping 
Requirements  Agency  Infonnation 
Collection  Activity  Under  OMB  Review 

AQBICY:  Department  of  Transportation 

(DOT) 

action:  Notice. 

SUMMAWY:  In  compliance  with  the 
Paperwork  Reduction  Act  (44  U.S.C 
3501  et  seq.),  this  notice  announces  that 
the  Information  Collection  Request  (ICR) 
abstracted  below  has  been  forwarded  to 
the  Office  of  Management  and  Budget 
(OMB)  for  review  and  comment.  The 
ICR  describes  the  nature  of  the 
information  collection  and  its  expected 
cost  and  burden.  The  Federal  Register 
Notice  with  a  60-day  comment  period 
soliciting  comments  on  the  following 
collections  of  information  was 
published  on  August  16, 1996  (PR  61, 
page  42674). 

DATES:  Comments  must  be  sulnnitted  on 
or  before  January  21 ,  1997. 
FOR  FURTHER  INF0RMATK3N  CONTACT: 
David  Mednick,  Environmental 
Specialist,  K-20,  Bureau  of 
Transportation  Statistics,  400  Seventh 
Street,  SW.,  Washington,  DC  20590, 
(202)  366-8871. 

SUPPLBMBITARY  INFORMATION: 

Bureau  of  Transportation  Statistics 
(BTS) 

Tide:  Motor  Carrier  Quarterly  and 
Annual  Report  Form  MP-1,  Motor 
Carriers  of  Passengers. 


Tyjye  of  Request:  Extension  of  a    ' 
currently  approved  information 
collection. 

OMB  Control  Number:  2139-0003. 

Form  Number:  BTS  Form  MP-1. 

Affected  Public:  Class  I  Motor  Carriers 
of  Passengers. 

Abstract:  This  data  collection  form 
was  transferred  from  the  Interstate 
Commerce  Conunission  to  the 
Department  of  Transportation  (DOT)  on 
January  1, 1996,  by  the  ICC  Termination 
Act  of  1995.  The  OMB  Control  number 
while  under  the  ICC  was  3120-0021. 
Pursuant  to  14  U.S.C.  14123,  DOT  is 
required  to  collect  aimual  financial 
reports  from  Class  I  motor  carriers.  DOT 
may  also  require  motor  carriers  to  file 
quarterly  reports.  In  determining  the 
matters  to  be  covered  by  the  reports, 
DOT  must  consider:  (1)  Safety  needs;  (2) 
the  need  to  preserve  confidential 
business  information  and  trade  secrets 
and  prevent  competitive  harm;  (3) 
private  sector,  academic,  and  public  use 
of  infonnation  in  the  reports;  and  (4)  the 
public  interest.  BTS  wishes  to  continue 
to  provide  periodic  information  on  the 
health  of  the  motor  carrier  of  passengers 
industry,  its  impact  on  the  economy, 
and  the  economy's  impact  on  the 
industry.  The  current  report 
accomplishes  this  with  minimal  data 
items  to  be  completed  quarterly. 

Estimated  Annual  Burdfen:  The  total 
estimated  annual  burden  is  156  hours. 

AOORESSeS:  Send  comments  to  the 
Office  of  Information  and  Regulatory 
Afiiaiis,  Office  of  Management  and 
Budget,  725-1 7th  Street,  NW, 
Washington,  DC  20503.  Attention  DOT 
Desk  Officer. 

Comments  aie  invited  on:  Whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  Department, 
including  whether  the  infonnation  will 
have  practical  utility;  the  accuracy  of 
the  Department's  estimate  of  the  burden 
of  the  proposed  information  collection; 
ways  to  enhance  the  quality,  utility  and 
clarity  of  the  information  to  be 
collected;  and  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  indnding  the  use  of 
automated  collection  techniques  or 
other  forms  of  information  technology. 

Issued  in  Washington,  DC,  on  Deoember 
13.  1996. 
Phillip  A.  Leech, 

Clearance  Officer,  United  States  Department 

of  Transportation . 

IFR  Doc.  96-32244  Filed  12-18-96;  8:45  ami 
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Federal  Highway  Administration 
[FHWA  Dodcet  Na  S7-q 

Notice  of  Request  for  Extension  of 
Currently  Approved  infomiation 
Collection;  Certification  of 
Enforcement  of  Vettide  Size  and 
Weight  Laws 

AQBICY:  Federal  Highway 
Administration  (FHWA),  DOT. 
ACTKM:  Notice  and  request  for 
comments. 

SUMMARY:  In  accordance  with  the 
requirements  of  44  U.S.C  3506(c)(2)(A), 
the  FHWA  solicits  comments  on  its 
intent  to  request  the  Office  of 
Management  and  Budget  (OMB)  to 
extend  approval  of  the  following 
information  collections  required   ' 
annually  fitim  each  State,  the  District  of 
Columbia,  and  Puerto  Rico:  (1)  a 
certification  that  they  are  ehforcing  their 
size  and  weight  laws  on  Federal-aid 
highways;  (2)  information  to  verify  that 
the  certification  is  accurate;  and  (3) 
information  on  penalties  assessed  for 
violation  of  their  size  and  weight  laws 
and  requirements  for  overaize  and 
overweight  permits. 

DATES:  Comments  must  be  submitted  on 
or  before  February  18, 1997. 
ADDRESSES:  All  signed,  written 
comments  should  refer  to  the  docket 
number  that  appears  at  the  top  of  this 
document  and  must  be  submitted  to 
FHWA  Docket  No.  97-9,  Office  of  Chief 
Counsel,  HCC-10,  Room  4232.  Federal 
Highway  Administration,  400  Seventh 
Street,  SW..  Washington.  DC  20590.  All 
comments  received  will  be  available  for 
examination  at  the  above  address  from 
8:30  a.m.  to  3:30  p.m.,  e.t.,  Monday 
through  Friday,  except  Federal  holidays. 
Those  desiring  notification  of  receipt  of 
comments  must  include  a  self- 
addressed,  stamped  postcard/envelope. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Tom  Klimek,  Office  of  Motor  Carrier 
Information  Analysis,  at  (202)  366- 
2212.  Federal  Highway  Administration, 
Department  of  Transportation,  400 
Seventh  Street.  SW.,  Room  3104, 
Washington.  DC  20590.  Office  hours  are 
from  7:45  a.m.  to  4:15  p.m.,  e.t.,  Monday 
through  Friday,  except  Federal  holidays. 

SUPPLEMBfTARY  MFORMATION: 

Tide:  Certification  of  Enf<Ht»ment  of 
Vehicle  Size  and  Weight  Laws. 

OMB  Number:  2125-0034. 

Bacil;;ground:  Title  23,  U.S.C,  section 
141  requires  all  States  to  file  an  annual 
certification  that  they  are  enforcing  their 
size  and  weight  laws  on  Federal-aid 
highways  and  that  their  Interstate 
System  weight  limits  are  oonsistent  with 
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Federal  requirements  to  be  eligible  to 
receive  an  apportionment  of  Federal 
highway  trust  funds.  Section  141  also 
authorizes  the  Secretary  to  require 
States  to  file  such  information  as  is 
necessary  to  verify  that  their 
certiRcations  are  accurate.  To  determine 
whether  States  are  adequately  enforcing 
their  size  and  weight  limits,  each  must 
submit  an  updated  plan  for  enforcing 
their  size  and  weight  limits  to  the 
FHWA  at  the  beginning  of  each  fiscal 
year.  At  the  end  of  the  fiscal  year,  they 
must  submit  their  certifications  and 
sufficient  information  to  verify  that  the 
enforcement  goals  established  in  the 
plan  have  been  met.  Failure  of  a  State 
to  file  a  certification,  adequately  enforce 
its  size  and  weight  laws,  and  enforce 
weight  laws  on  the  Interstate  System 
that  are  inconsistent  with  Federal 
requirements,  could  result  in  a  specified 
reduction  of  its  Federal  highway  fund 
apportionment  for  the  next  fiscal  year. 
In  addition,  section  123  of  the  Surface 
Transportation  Assistance  Act  of  1978 
(Pub.  L.  95-599.  92  Stat.  2689.  2701) 
requires  each  jurisdiction  to  inventory 
(1)  its  penalties  for  violation  of  its  size 
and  weight  laws,  and  (2)  the  term  and 
cost  of  its  oversize  and  overweight 
permits. 

Respondents:  The  State  Highway 
Administrations  in  the  50  States,  the 
District  of  Columbia,  and  Puerto  Rico. 

Estimated  Toted  Annual  Burden: 
4,160  hours.  This  number  has  not 
changed  fix>m  the  last  approved  request. 

Frequency:  The  reports  must  be 
submitted  annually. 

Authority:  23  U.S.Q  141;  44  U.S.C 
3506(c)(2)(A);  23  CFR  657;  section  123,  Pub. 
L  95-599,  92  Stat  2701;  49  CFR  1.48. 

Issued  on:  December  12, 1996. 
Georgi  S.  Moora.  Jr.. 

Associate  Administrator  for  Administration. 
(PR  Ooc.  96-32252  Filed  12-l»-96;  8:45  am) 
WUJNQ  oooc  4tie-s-p 


Federal  Transit  Administration 

Section  5309  (Section  ZQ))  FTA  New 
Starts  Criteria 

AGBICY:  Federal  Transit  Administration 
(FTA).  DOT 
AcnoN:  Notice. 

summary:  The  Federal  Transit 
Administration  (FTA)  is  issuing  this 
Notice  describing  the  criteria  it  mhU  use 
to  evaluate  candidate  projects  for 
discretionary  New  Starts  funding  under 
Title  49  United  States  Cxxie  (U.S.C.) 
Section  5309  (formerly  Section  3  of  the 
Federal  Transit  Act  (FT  Act)).  These 
criteria  replace  those  which  have  been 
in  force  since  the  May  18, 1984, 


Statement  of  Policy  on  Major  Uifoan 
Mass  Transportation  Capital 
Investments.  The  new  criteria,  together 
with  the  FTA/Federal  Highway 
Administration  (FHWA)  planning 
regulations  (23  CFR  Part  450). 
implement  the  requirements  of  Title  49 
U.S.C.  Section  5309(e)  (formerly  Section 
3(i)  of  the  FT  Act),  which  was  modified 
by  the  Intermodal  Surface 
Transportation  Efficiency  Act  of  1991. 
This  section  requires  a  project  to  be  ("A) 
based  on  the  results  of  an  alternatives 
analysis  and  preliminary  engineering. 
(B)  justified  based  on  a  comprehensive 
review  of  its  mobility  improvements, 
environmental  benefits,  cost 
effectiveness,  and  operating  efficiencies, 
and  (C)  supported  by  an  acceptable 
degree  of  local  financial  commitment, 
including  evidence  of  stable  and 
dependable  financial  sources  to 
construct,  maintain,  and  operate  the 
[project]."  This  Notice  sets  forth  the 
approach  FTA  will  use  to  evaluate 
candidate  projects  in  terms  of  their 
justification  and  local  financial 
commitment.  These  criteria  will  be  used 
to  evaluate  projects  in  order  to  make 
recommendations  for  funding  these 
projects  in  the  annual  report  to  Congress 
required  by  49  U.S.C.  5309(m){3) 
(formerly  Section  3(j)  of  the  FT  Act). 
^FECTIVE  DATES:  This  Notice  will  be 
used  to  evaluate  projects  for 
discretionary  new  start  funding 
recommendations  for  the  1999  Fiscal 
Year. 

FOR  FURTHER  INFORMATION  CONTACT: 
Richard  Steinmann,  Office  of  Policy 
Development,  FTA,  Washington.  DC. 
20590,  (202)  366-4060. 

SUPPIBMENTARY  INFORMATION: 

I.  Background 

Since  the  early  1970's.  the  Federal 
government  has  provided  a  large  share 
of  the  Nation's  capital  investment  in 
urban  mass  transportation,  particularly 
for  "New  Starts"  (major  new  fixed 
guideway  transit  systems  or  extensions 
to  existing  fixed  guideway  systems).  By 
the  mid-1970's,  because  of  the 
magnitude  of  the  New  Start 
commitments  being  proposed,  the 
Department  found  it  useful  to  publish  a 
statement  of  Federal  policy  to  ensure 
that  the  available  resources  would  be 
used  in  the  most  prudent  and  effective 
manner.  The  first  such  statement  was 
issued  in  1976.  It  introduced  a  process- 
oriented  approach  with  the  requirement 
that  New  Start  projects  be  subjected  to 
an  analysis  of  alternatives,  including  a 
Transportation  System  Management 
alternative  which  used  no-capital  and 
low-capital  measures  to  malce  the  best 
use  of  the  existing  transportation 


system.  The  Statement  also  required 
projects  to  he  "cost-effective." 

liiis  policy  was  supplemented  in 
1978  by  a  "Policy  on  Rail  Transit."  This 
Statement  reiterated  the  requirement  for 
Alternatives  Analysis,  established 
requirements  for  local  financial 
commitments  to  the  project,  established 
the  concept  of  a  contract  providing  for 
a  multi-year  commitment  of  Federal 
funds,  with  a  maximum  limit  of  Federal 
participation  (the  Full  Funding  Grant 
Agreement — FFGA).  and  required  that 
local  governments  undertake  supporting 
local  land  use  actions.  This  was 
supplemented  by  a  1980  policy 
statement  which  linked  the  Alternatives 
Analysis  requirement  to  the 
Enviroiunental  Impact  Statement 
development  process. 

These  principles  were  reiterated  and 
refined  in  a  May  19, 1984,  Statement  of 
Policy  on  Major  Uihan  Mass 
Transpolation  Capital  Investments.  The 
major  feature  of  this  Policy  Statement 
was  introduction  of  an  approach  for 
making  comparisons  between 
competing  projects.  To  do  so,  a  rating 
system  was  established  under  which 
projects  were  evaluated  in  terms  of  a 
cost  effectiveness  index  of  forecast 
incremental  cost  per  incremental  rider 
for  the  build  alternative,  compared  with 
the  TSM  alternative  as  the  base.  Further, 
index  threshold  values  wwe  established 
which  projects  had  to  pass  in  order  to 
be  considered  for  funding.  In  addition, 
the  criteria  to  be  used  to  judge  local 
financial  commitment  were  spelled  out 

The  principles  of  the  1984  policy 
statement  were  later  incorporated  into 
law  with  enactment  by  Congress  of  the 
Surfece  Transportation  and  Uniform 
Relocation  Assistance  Act  of  1987 
(STURAA).  This  act  added  a  new 
Section  5309(e)  (fbrmeriy  Section  3(i)  of 
the  Federal  Transit  Act),  establishing  in 
law  a  set  of  criteria  which  New  Starts 
projects  must  meet  in  order  to  be 
eligible  for  Federal  discretionary  grants. 
Specifically,  projects  had  to  be  "cost- 
effective"  and  "supported  by  an 
adequate  degree  of  local  financial 
commitment."  STURAA  also  added  a 
new  Section  5309(m)(3)  (formerly 
Section  3(j)),  requiring  an  annual  report 
to  Congress  laying  out  the  Department's 
recommendations  for  discretionary 
funding  for  New  Starts  for  the 
subsequent  fiscal  year. 

To  implement  the  requirements  set 
forth  in  STURAA,  on  April  25. 1989 
FTA  (then  the  Urban  Mass 
Transportation  Administration)  issued  a 
Notice  of  Proposed  Rulemaking.  The 
Proposed  Rule  would  have  codified  the 
requirements  of  the  1984  Policy 
Statement  and  proposed  making  the 
"Cost  Per  NewjRider"  Index  and 
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threshold  values  regulatory.  However, 
in  the  FY  1990  and  FY  1991 
Appropriations  Acts,  Congress  directed 
that  this  rulemaking  not  be  advanced 
(See  the  Department  of  Transportation 
and  Related  Agencies  Appropriations 
Act,  1990  (Pub.  L.  101-164)  and 
Department  of  Transportation  and 
Related  Agencies  Appropriations  Act, 
1991  (Pub.  L.  101-516)).  On  February  3, 
1993,  this  rulemaking  was  withdrawn. 

The  Intermodal  Surface 
Transportation  Efficiency  Act  of  1991 
(ISTEA)  made  substantial  changes  to  the 
legislative  basis  for  the  criteria  which 
the  Department  is  to  use  with  respect  to 
candidate  projects  for  Section  5309 
(formerly  Section  3)  New  Starts  funds. 
Specifically,  the  original  requirement  in. 
Section  5309(e)(2)  (formerly  Section 
3(i)(l))  that  a  project  be  "cost-efiiBCtive" 
was  expanded  by  the  requirement  that 
the  project  be  "justified,  based  on  a 
comprehensive  review  of  its  mobility 
improvements,  environmental  benefits, 
cost-efliectiveness,  and  operating 
efficiencies."  hi  addition,  49  U.S.C. 
5301  et  seq.  now  also  includes  certain 
"considerations"  in  Section  5309(e)(3) 
(formerly  Section  3(i)(2))  and 
"guideUnes"  in  Section  5309(3)(4) 
(formerly  Section  3(i)(3))  to  be  taken 
into  account  in  determining  bow  well 
the  project  meets  the  criteria  set  forth  in 
Section  5309(e)(2)  (formerly  Section 

3(1X1)). 

hi  addition.  ISTEA  modified  the 
requirements  for  metropolitan  and 
statewide  transportation  planning. 
These  changes  were  then  reflected  in 
the  modifications  to  the  joint  Federal 
Highway  Administration  (FHWA)/FTA 
planning  regulations  made  on  October 
28, 1993.  The  most  significant  change 
under  these  regulations  in  the  context  of 
New  Starts  funding  is  the  requirement 
that  all  major  transit  and  highway 
capacity  expansions  be  subjected  to  a 
Major  Investment  Study  (KflS)  before  a 
specific  major  investment  project  is 
included  in  local  transportation  plans  or 
Transportation  Improvement  Pn^rams. 
While  not  a  direct  product  of  statutory 
mandate,  the  MIS  process  reflects  the 
general  policy  direction  of  ISTEA.  This 
change  integrates  the  requirement  for  an 
alternatives  analysis  of  major  transit 
investments  contained  in  Section 
5309(e)  (formerly  Section  3(i))  into  the 
ongoing  transportation  plaxming 
process.  In  addition,  it  requires  that 
Major  Investment  Studies  be  conducted 
on  a  multimodal  basis. 

Executive  Order  12893,  signed  by 
President  Clinton  on  January  26, 1994, 
describes  the  principles  which  Federal 
agencies  are  to  apply  in  determining 
how  to  invest  in  all-iforms  of 
infrastructlue,  including  transportation. 


The  Order  requires  a  systematic  analysis 
of  the  costs  and  benefits  of  proposed 
investments,  and  sets  out  the  parameters 
for  such  analysis.  The  Order  calls  for 
efiicimit  management  of  infirastructure, 
including  a  focus  on  the  operation  and 
maintenance  of  facilities,  as  well  as  the 
use  of  pricing  to  manage  demand. 
Private  sector  participation  in 
investment  and  management  of 
infirastructure  is  encouraged.  Federal 
agencies  are  also  to  encourage  State  and 
local  governments  to  implement 
planning  and  management  approaches 
which  support  these  principles.  The 
Executive  Order  calls  for  comparison  of 
a  comprehensive  set  of  options  and 
consideration  of  quantifiable  and 
quahtative  measures  of  benefits  for  all 
programs. 

Each  year  FTA  submits  to  Congress  a 
report  on  the  level  and  allocation  of 
funding  to  be  made  available  under  the 
New  Starts  program,  as  required  by 
Section  53Qi9(m)(3)  (formerly  Section 
3(j)).  Jn  an  attempt  to  broaden  the 
information  provided  in  a  manner  that 
was  consistent  with  the  revised 
allocation  criteria  of  ISTEA,  the  FY  . 
1994. 1995  and  1996  reports  included 
several  indices  for  each  proposed 
project,  where  they  were  available. 
Thus,  rather  than  relying  only  on  a 
single  measure  with  a  specific 
thrmhold.  FTA  has  relied  on  a 
combination  of  a  variety  of  factors  to 
determine  project  merit,  consistent  with 
ISTEA: 

•  For  cost-effectiveness,  the  "cost  per 
new  transit  trip"  measure; 

•  A  rating  of  the  level  of  mobiUty 
improvement  afforded  by  the  project, 
based  on  the  projected  total  number  of 
hours  of  travel  time  saved  per  day  by 
the  project,  when  compared  with  the 
baseline  alternative  (10,000  or  more 
hours  saved  was  rated  "high,"  fewer 
than  10,000  hours  saved  was  rated 
"medium,"  and  projects  anticipated  to 
increase  total  travel  time  were  rated 
"low"); 

•  For  environmental  benefits,  the  U.S. 
Environmental  Protection  Agency 
classification  of  the  city  for  ozone 
("extreme,"  "severe,"  "serious," 
"moderate,"  "marginal,"  "sub- . 
marginal,"  "transitional,"  and 
"attainment")  and  for  carbon  monoxide 
("serious,"  "moderate,"  "not 
classified,"  and  "attainment"),  as  an 
indication  of  the  severity  of  the  region's 
air  quality  problem  (these  classifications 
do  not  indicate  the  extent  to  which  the 
proposed  project  might  impact  local  air 
quality  but  they  are  relevant  to  whether 
or  not  the  project  might  be  exempt 
under  Section  5309(e)(6)  from 
justifications  that  would  otherwise  be 
required);  and 


•  For  operating  efficiencies,  the 
estimated  reduction  in  systemwide 
operating  cost  per  passenger,  (a  5 
percent  or  higher  reduction  was  rated 
"high."  a  smaller  reduction  was  rated 
"medium,"  while  an  increase  in  per 
passenger  costs  was  rated  "low"). 

In  aodition.  FTA  has  given  significant 
weight  in  these  reports  to  the  readiness 
of  projects  to  progress  and  the  local 
financial  commitment  to  the  projects  in 
determining  which  projects  to 
recommend  for  funding. 

FTA's  evaluation  of  the  local  financial 
commitment  to  a  proposed  project 
focuses  on  the  proposed  local  share  of 
project  costs,  the  strength  of  the 
proposed  capital  financing  plan,  and  the 
stability  and  reliabiUty  of  sources  of 
operating  deficit  funding.  Local  share 
refers  to  the  percentage  of  capital  costs 
to  be  met  with  non-discretionary 
funding,  and  includes  both  the  local 
match  required  by  Federal  law  and  any 
capital  "overmatch."  Overmatch  is 
accounted  for  in  the  rating  process 
because  it  reduces  the  required  Federal 
commitment,  thus  leveraging  limited 
Federal  funds,  and  because  ft  indicates 
a  strong  local  commitment  to  the 
project. 

The  evaluation  of  each  project's 
proposed  capital  financing  plan  takes 
two  principal  forms.  First,  the  plan  is 
reviewed  to  determine  the  stability  and 
reUability  of  each  proposed  source  of 
local  match.  This  includes  a  review  of 
inter-govemmental  grants,  tax  sources, 
and  debt  obligations.  Each  revenue 
source  is  reviewed  for  availability 
within  the  project  timetable.  Second, 
the  financing  plan  is  evaluated  to 
determine  if  adequate  provisions  have 
been  made  to  cover  unanticipated  cost 
overruns.  The  strength  of  the  capital 
finance  plan  is  rated  high,  medium,  or 
low. 

The  third  component  of  the  financial 
rating  is  an  assessment  of  the  ability  of 
the  local  transit  agency  to  fund 
operation  of  the  system  as  planned  once 
the  guideway  project  is  built.  This  rating 
focuses  on  the  operating  revenue  base 
and  its  ability  to  expand  to  meet  the 
incremental  operating  costs  associated 
with-a  new  fixed  guideway  investment 
and  any  other  new  services  and 
facilities. 

n.  Policy  Discussion  Paper 

In  order  to  generate  comment  from  the 
public  on  the  best  approach  FTA  could 
take  to  implement  the  changes  required 
by  ISTEA  in  the  context  of  the  Executive 
Order,  on  September  28, 1994,  FTA 
issued  a  Policy  Paper  entitled  "Revised 
Measures  for  Assessing  Major 
Investments:  A  Discussion  Draft."  The 
paper  was  circulated  to  a  broad 
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audience,  including  State  and  local 
governments,  transit  agencies. 
Metropolitan  Planning  Organizations 
(MPOs),  consultants,  and  other 
interested  parties.  Comments  were 
requested  on  the  paper  and  all  aspects 
of  the  issue,  due  November  1, 1994, 
although  FTA  continued  to  accept 
comments  received  through  December 
15, 1994.  The  following  siunmarizes  the 
discussion  paper. 

The  paper  laid  out  FTA's  objectives 
for  developing  new  criteria  and 
procedures  for  appraising  candidate 
new  start  projects,  responsive  to  the 
ISTEA  mandate.  In  sum,  FTA  believed 
that  its  appraisal  procedures  should 
seelc  to  be  comprehensive,  effective, 
efficient,  objective,  and  comprehensible. 

Tlie  paper  noted  that  the  key  issue  in 
deciding  on  an  appraisal  approach  is 
balancing  "comprehensiveness"  and 
"simplicity." 

Tluee  approaches  were  described:  (1) 
A  full  Social  Cost  Benefit  Analysis 
(SCBA),  where  an  attempt  is  made  to 
identify  all  costs  and  benefits  and 
reduce  them  to  dollar  terms;  (2)  scoring 
methods  in  which  projects  are  rated 
against  a  set  of  criteria,  scores  for  each 
are  assigned,  weights  for  each  are 
estabhshed.  and  composite  scores 
calculated;  and  (3)  a  multiple  measure 
method  in  which  projects  are  evaluated 
against  several  criteria,  results  are 
displayed,  but  no  effort  is  made  to 
develop  a  single  composite  score. 

Tbe  paper  indicated  FTA's  {Mefiarence 
to  use  a  strategy  based  on  the  concepts 
of  SCBA,  but  which  uses  a  multiple 
measure  method  to  evaluate  the  costs 
and  benefits  identified.  In  this  way,  the 
merits  of  each  candidate  project  can  be 
weighed  explicitly  against  the  fidl  range 
of  criteria  called  out  in  ISTEA.  In 
addition,  both  market  and  nonmarket 
benefits  would  be  weighed  equally.  All 
of  the  four  major  elements  mentioned  in 
ISTEA — mobility  improvements,  cost- 
efiiacdveness,  operating  efficiencies,  and 
environmental  benefits — ^would  be  fully 
considered.  In  addition,  the  approach 
would  take  into  account  the 
"considerations"  included  in  Section 
5309(eX3j  (fbnneriy  Section  3(iM2)), 
particularly  land  uae  policies  and 
patterns. 

Based  on  a  detailed  review  of  a  wide 
range  of  candidate  measures,  the  paper 
suggested  use  of  the  following  measures 
as  a  means  of  assessing  how  well 
candidate  New  Starts  projects  are 
"justified": 

1.  For  "cost-eSactivaness" — the  total 
incremental  cost  per  incremental  transit 
passenger-trip  (or  possibly,  per 
incremental  passenger-mile  in  certain 
cases),  where  the  projected  streams  of 
capital  and  net  (^)a«tii^  costs  and 


passenger-trips  have  been  (in  the  case  of 
the  costs)  expressed  in  constant  dollar 
terms,  and  (in  dl  cases)  both  cost  and 
ridership  have  been  discounted  at  the 
social  discount  rate,  compared  to  the 
Transportation  System  Management 
(TSM)  alternative. 

2.  For  "mobility  improvements" — (1) 
the  projected  aggregate  value  of  travel 
time  savings  per  jrear  (forecast  year) 
anticipated  bom  the  new  investment 
compared  to  the  TSM  alternative.  This 
aggregate  includes  the  travel  time 
impacts  on  people  using  competitive 
modes,  along  with  those  on  the  trips 
made  by  transit  (both  new  and  former 
transit  riders).  It  is  a  net  figure  in  the 
sense  that  travel  time  increases  should   , 
be  explicitly  considered  and  used  to 
offiset  the  time  savings  of  those  people 
who  experience  savings.  It  would  he 
expressed  in  absolute  and  regional 
percentage  change  terms.  It  would  be 
valued  using  a  set  percentage  of  the 
average  wage  rate  in  the  urbanized  area. 
(2)  the  absolute  number  of  zero-car 
households  (or  alternatively,  the  people 
resident  in  those  households)  located 
within  ^/z  mile  of  boarding  points  for  the 
proposed  system  increment,  compared 
to  the  TSM  alternative. 

3.  For  "operating  efficiencies" — (1) 
the  forecast  change  in  operating  cost  per 
vehicle  service-hour  (or  service-mile), 
for  that  part  of  the  system  that  will  be 
directly  affected  by  the  proposed  new 
investment,  expressed  in  absolute  and 
regional  percentage  change  terms, 
compared  to  the  TSM  alternative.  (2)  the 
forecast  change  in  passengers  per 
v^icle  service-hour  (or  service-mile), 
calculated  on  the  same  basis,  also 
expressed  in  absolute  and  regional 
percMitage  change  terms,  compared  to 
the  TSM  alternative.  (3)  the  forecast 
change  in  passenger  miles  per  vehicle 
service-hoiu'  (or  service-mile), 
calculated  on  the  same  basis,  also 
expressed  in  absolute  and  regional 
percentage  change  terms,  compared  to 
the  TSM  alternative. 

4.  For  "environmental  benefits" — (1) 
the  value  of  the  forecast  change  in 
critmia  pollutant  emissions  and  in 
^eenhottse  gas  emissions,  ascribable  to 
the  proposed  new  investment, 
diaoouBted  and  levelized,  expressed  in 
^Molute  and  regional  percentage  change 
terms,  compared  to  the  TSM  alternative. 

The  value  of  the  emissions  would  be 
cakulated  based  on  standardized 
assumptions  about  the  unit  value  of 
each  emission.  (2)  the  forecast  change  in 
the  consumption  of  fuels  of  different 
types,  ascribable  to  the  proposed  new 
investment,  discounted  and  levelized, 
expressed  in  dMohite  and  regional 
percentage  change  terms,  compared  to 
the  TSM  alternative. 


S.For  "transit  supportive  existing  land 
use  policies  and  future  patterns"— -the 
degree  to  whidi  local  land  use  policies 
are  likely  to  foster  transit  supportive 
land  use,  measured  in  terms  of  the  kinds 
of  policies  in  place,  and  the 
commitment  to  these  policies. 

Tlie  paper  indicated  FTA's  view  that 
this  set  of  indicators  best  addresses  the 
most  significant  issues  related  to  project 
justification  identified  in  the  revised 
language  of  Section  5309(e)  (formerly 
Section  3(i)).  The  paper  noted  that  FTA 
intended  to  continue  using  the  present 
approach  to  assess  local  financial 
commitment  issues  (as  required  by 
Section  5309(e)(2)(C)  (formerly  Section 
3(i)(l)(c)).  In  addition,  the  paper  noted 
that  the  proposed  set  of  indicators 
provides  for  an  assessment  which  fully 
considers  major  benefits,  including 
those  which  cannot  easily  be  quantified 
or  monetized.  Moreover,  while  there 
were  some  obvious  interrelationships 
among  the  indices,  "double-countu^" 
was  minimized  by  keeping  them 
relatively  independent. 

It  is  important  to  note  that  the  paper 
proposed  a  different  approach  to 
measuring-"cost-effectivene8s"  than  the 
"cost-per-new-rider"  measure  (really 
incremental  cost  per  new  transit  ricfe) 
previously  used  by  FTA.  That  measure 
included  not  only  cost  and  ridership 
projections,  but  also  attempted  to 
account  for  mobility  effects  by  using 
monetized  time  savings  as  an  offset  to 
costs.  Additionally,  the  threshold  values 
specified  for  that  measure  implicitly 
made  generous  allowances  fat  the 
inclusion  of  environmental  and  safety 
issues  on  a  comparable  basis.  The 
proposed  measure  defined  "costs"  more 
narrowly,  ccnnprising  only  the  monetary 
value  of  construction,  operations,  and 
maintenance.  This  is  because  the 
mobiUty  and  environmental 
considerations  were  addressed 
ejcplidtiy  by  othw  proposed  measwes. 

The  paper  indicated  that  another 
major  difiiarence  in  the  proposed  new   - 
cost-effectiveness  measure  was  that  it 
included  annualized,  leveUzed  costs  ^ 
and  ridership  differences  calculated 
over  the  analysis  period,  rather  than 
costs  and  ridership  difierences 
calculated  based  on  a  single  forecast 
year.  While  past  practice  has  included 
estimates  of  costs  on  a  year-by-yeer 
basis  over  the  analysis  period,  accurate 
assessment  of  tiie  ridership  impacts 
could  require  multiple  ridership 
forecasts  (for  example,  the  year  of 
opoung.  the  forecast  year,  and  the  year 
at  the  md  of  the  analysis  period),  llie 
paper  also  acknowledged  that  it  may  be 
possible  to  synthesize  forecasts  of  the 
year  of  opening  and  year  at  the  end  of 
the  forecast  period  using  forecast  year 
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results  and  well  known  £BK:tor8  relating 
typical  trends  in  ridership  for  new 
transit  investments.  The  paper  asked  for 
views  on  how  much  additional  eflbit 
would  be  required  to  calculate 
estimated  ridership  impacts  for  multiple 
forecast  years.  It  also  asked  for  views  on 
how  much  accuracy  would  be  gained  by 
such  multiple  forecasts,  compared  with 
reliance  on  synthesized  forecasts  based 
on  typical  trends  in  ridership  growth. 

Tne  paper  noted  that  FTA  was 
considering  a  change  in  the  approach 
for  valuing  travel  time  savings  from  past 
practice.  In  the  past,  FTA  specified  the 
use  of  $4.80  per  hour  of  travel  time 
savings  for  work  trips  and  $2.40  per 
hour  of  travel  time  savings  for  non-work 
trip,  for  use  in  calculating  the  offset  to 
costs.  This  value  was  based  on  a  factor 
of  40  percent  of  the  national  average 
wage  rate  for  work  travel,  and  one-half 
this  amount  for  non-work  travel.  The 
paper  cited  recent  analysis  of  the 
valuation  of  time  in  other  programs  of 
the  Department  of  Transportation  and 
elsewhere  in  government  that  suggested 
that  this  value  is  inconsistent  with  these 
other  practices.  For  example,  analysis  of 
models  used  by  the  Federal  Highway 
Administration  indicates  use  of  a  much 
hitler  factor  of  wage  rates  for  travel 
time  savings.  Accordingly,  FTA  is 
participating  with  other  elements  of  the 
IDepartment  to  develop  consistent 
approaches  for  valuing  travel  time 
savings.  The  paper  stated  that,  in  the 
interim,  FTA  expected  to  use  a  factor  of 
80  percent  of  the  local  wage  rate  for 
calculating  the  value  of  travel  time 
savings. 

The  paper  noted  also  that,  in  the  past, 
FTA  did  not  attempt  to  value  the 
environmental  benefits  of  transit 
investments.  The  benefits  of  emission 
reductions  can  take  a  variety  of  forms, 
such  as  im{HOved  visibility,  crop  yields, 
and  public  health.  The  Environmental 
Protection  Agency  (EPA)  is  currently 
developing,  pursuant  to  Section  812  of 
the  Clean  Air  Act,  standard  monetary 
values  of  such  benefits.  The  paper  stated 
that  the  results  of  this  analysis  were 
expected  to  be  available  in  1995,  and 
may  be  used  to  evaluate  the 
environmental  benefits  of  transit. 

Absent  standard  values  of  the  benefits 
from  emission  reductions,  the  paper 
noted  that  "avoided  cost"  is  an  inferior, 
but  potentially  useful  approach.  The 
avoided  cost  approach,  which  generally 
is  only  applicable  to  nonattainroent  and 
maintenance  areas,  uses  standard  unit 
costs  of  pursuing  alternative  means  of 
achieving  emission  reductions  as  a 
proxy  for  the  benefits  of  such  emission 
reductions.  Some  EPA  analyses  have,  in 
the  past,  used  the  avoided  cost 
approach. 


Pending  further  analysis  by  EPA  and 
additional  work  by  FTA  with  other 
agencies  within  and  outside  the 
Department  of  Transportation,  the  paper 
stated  that  FTA  intended  to  use  values 
based  on  avoided  cost  as  an  interim 
proxy  for  the  benefits  of  emission 
reductions  in  the  relevant 
nonattainment/maintenance  areas. 

The  paper  noted  that  the  standard 
unit  values  proposed  were  based  on 
nationwide  averages  and,  therefore,  did 
not  reflect  the  fact  that  the  cost  of 
achieving  emission  reductions  by 
alternative  means  varies  depending  on 
project  location.  The  paper  stated  that  if 
the  environmental  impacts  of  a 
proposed  transit  project  are  significant, 
additional  analysis  to  develop  an 
avoided  cost  relevant  to  that  specific 
nonattainment/maintenance  area  would 
be  appropriate. 

The  paper  indicated  that  the  set  of 
measures  recommended  was  selected  to 
be  mindhil  ef  the  need  for  multimodal 
project  appraisal  measures.  While  the 
measures  included  in  FTA's  revised 
New  Starts  Criteria  will  be  used 
primarily  by  FTA  to  make  informed 
decisions  about  project  ratings  in  the 
annual  Report  on  Funding  Levels  and 
Allocations  of  Funds,  required  by  49 
U.S.C  5309(m)(3)  (formeriy  Section  3(j) 
of  the  FT  Act),  an  effort  had  been  made 
to  make  some  of  the  measures 
applicable  at  the  local  level  when 
multimodal  studies  are  conducted. 

The  paper  indicated  that  ao 
examination  of  nine  prototypical      ,  -v 
Altematives  Analjrsis/Drait  ''    '•. 

Environmental  Impact  Studies  (AA/ 
DEIS)  suggested  that  the  new  indices 
should  be  calculable  in  the  major 
investment  study  phase  of  planning 
without  significant  extra  work  on  the 
part  of  local  project  sponsors. 

The  paper  moicated  FTA's  intention 
to  apply  the  proposed  measures  to 
projects  which  have  not  yet  completed 
the  Alternatives  Analysis  process. 
Projects  which  were  in  Preliminary 
Engineering  would  not  have  been 
required  to  undergo  the  additional 
analysis.  These  projects  would  have 
been  evaluated  based  on  existing  data. 

The  paper  stated  that  the  criteria 
proposed  were  intended  to  be  interim 
measures.  As  noted  earlier,  SCBA  forms 
a  useful  tool  for  analyzing  the      *^-  ^-  < 
WOTthiness  of  public  investments. 
However,  the  key  to  successful  SCEA  is 
the  proper  accounting  for  and 
monetizing  of  the  full  range  of  tho 
benefits  of  a  proposed  investment.  The 
paper  stated  that  it  is  FTA's  belief  that 
while  it  is  possible  to  quantify  and 
monetize  many  of  the  benefits  of  transit 
investments,  as  evidenced  by  the 
approadi  proposed,  asoibing  a 


monetary  value  to  many  of  the  benefits 
is  particularly  difficult. 

This  is  particularly  true  in  the 
absence  of  Government-wide  standard 
values  for  some  of  the  benefits  which 
may  be  ascribed  to  transit  projects.  In 
addition,  there  was  an  absence  of 
general  agreement  on  even  the  valuation 
of  certain  otiier  benefits,  such  as  those 
related  to  the  land  use  effects  of  transit 
investments. 

This  lack  of  Government-wide 
standard  values  or  generally  agreed 
valuation  was  given  as  the  key  reason 
why  FTA  would  be  unable  to  use  SCBA 
as  the  sole  recommended  approach  at 
this  time.  In  the  paper,  FTA  indicated 
its  intention  to  conduct  research  into 
the  valuation  and  monetization  of  the 
benefits  of  transit  investments  in  order 
to  develop  an  accepted  approach.  As 
this  research  proceeds,  FTA  intends  to 
apply  it  to  the  quantified  benefits  of  the 
investments  being  considered,  in  order 
to  move  closer  to  a  complete  SCBA 
approach.  This  research  should  permit 
FTA  to  begin  to  construct  partial  indices 
of  costs  and  benefits  as  part  of  its 
evaluation  of  project  worthiness.  With 
time,  more  complete  indices  can  be 
constructed,  ultimately  resulting  in  a 
fiill-fledged  SCBA  approach. 

In  adcution  to  requesting  comments 
on  the  specifics  of  the  criteria  proposed, 
FTA  also  asked  that  the  following 
questions  be  specifically  addressed  in 
replies: 

1.  Are  there  other  ways  FTA  could 
manage  tbe  "New  Starts"  program  and 
still  comply  with'statute  (e.g. ,  industry 
standards  and  measurements  which 
FTA  accepts  and  utilizes  for  the  Section 
3(j)  Report)? 

2.  What  are  the  key  issues  in 
monetizing  transit's  benefits?  What 
information  is  now  available?  What  are 
the  most  fruitful  areas  for  research? 

3.  What  approaches  are  available  for 
valuing  travel  time  savings?  How  should 
the  value  of  travel  time  savings  be  set? 
Is  a  value  based  on  average  wage  rates 
appropriate?  Is  80  percent  appropriate? 
Is  it  appropriate  to  use  different  values 
by  trip  purpose?  By  mode?  By  type  ot  • 
time  saved  (e^  wait  time  versus  in- 
Vehicle  time)? 

4.  What  approaches  are  available  for 
valuing  emission  reductions?  How 
should  the  values  of  unit  emission 
reductions  be  set?  Are  the  values 
suggested  by  EPA  based  on  cost- 
avoidance  appropriate? 

5.  Is  the  overall  appraisal  strategy  (i.e., 
use  of  the  multiple  measure  method) 
appropriate?  Can  the  use  of  this  strategy 
be  made  workable  without  explicitly 
specifying  how  FTA  will  trade  off 
between  the  criteria?  Should  FTA, 
instead,  spbcify  that  it  will  explicitly 
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weight  one  or  more  of  the  criteria  more 
heavily?  If  so,  which  one(s),  why  and 
how? 

6.  Are  the  particular  measures 
proposed  for  each  of  the  ISTEA 
justification  criteria  appropriate?  Do  the 
proposed  measures  adequately  represent 
the  criteria  called  out  in  Section  5309(e) 
(formerly  Section  3(i))?  Are  the 
proposed  measures  workable?  Can  data 
be  developed  for  the  measures  as  part  of 
the  normal  process  of  evaluating  major 
investments?  Are  the  measures  likely  to 
be  able  to  distinguish  between  projects 
of  varying  merit? 

7.  How  can  FTA  assure  the  quality  of 
the  data  submitted  in  support  of 
proposed  projects  in  terms  of  the 
measures  proposed  when  Major 
hivestment  Analyses  are  to  be 
conducted  as  part  of  the  Metropolitan 
Planning  Process,  as  called  for  in  the 
Final  Rule  on  planning,  issued  October 
28, 1993?  How  can  FTA  assure 
consistency  among  cities  in  terms  of 
modeling  input  assumptions  (e.g., 
gasoline  prices,  inflation  rates,  or 
modeling  methods)?  Must  it? 

8.  Is  this  approach  sufficiently 
quantifiable  to  allow  for  the  Secretarial 
findings  and  determinations  for  funding 
required  by  the  Federal  Transit  Act,  and 
for  FTA  ranking  among  candidate 
projects? 

9.  How  much  additional  effort  is 
involved  in  calculating  the  proposed 
annualized,  levelized  cost-efliactiveness 
index  using  multiple  forecasts  of 
ridership  impacts?  How  many  different 
year  forecasts  are  needed  to  accurately 
portray  the  stream  of  ridership  impact 
benefits?  Which  years  are  most 
appropriate  to  forecast  (year  of  opening, 
forecast  year,  last  year  of  analysis 
period,  other  years)?  How  much 
additional  accuracy  is  gained  compared 
to  synthesizing  the  stream  of  ridership 
impacts  using  a  single  forecast  year  and 
known  trends  in  ridership  growth  for 
new  investments? 

m.  Summary  of  Conunents  on 
Disciueion  Paper 

At  the  close  of  the  comment  period, 
a  total  of  31  responses  had  been 
received.  Comments  were  received  from 
13  transit  operators,  nine  Metropolitan 
Planning  Organizations  (MPO's),  three 
State  DOT'S,  two  Councils  of 
Government,  one  coimty  government, 
one  city  government,  one  university, 
and  one  major  organization  representing 
the  interests  of  the  transit  industry  (on 
behalf  of  13  transit  operators,  two 
MPO's,  12  consultants,  and  two  local 
governments). 

Four  central  issues  emerged  from 
these  comments.  First,  there  was  * 

considerable  confusion  regarding  the 


relationship  between  the  proposed 
policy  revisions  and  the  Major 
Investment  Study  (MIS)  process 
required  under  the  joint  FTA/FHWA 
planning  regulations.  Specifically,  16 
responses  (including  the  transit  industry 
group's)  spoke  to  this  issue,  either 
directly  or  by  noting  that  the  criteria 
should  apply  to  both  FTA  and  FHWA 
projects. 

Tlie  MIS  process  requires  an 
evaluation  of  alternatives  using  criteria 
such  as  cost  effectiveness;  mobility 
improvements;  social,  economic,  and 
environmental  effects;  safiaty;  operating 
efficiencies;  land  use  and  economic 
development;  financing;  and  energy 
consumption.  The  information 
generated  through  this  process  will  be 
used  as  the  primary  source  of 
information  for  the  purposes  of  49 
U.S.C.  5309(e)  (formerly  Section  3(i)  of 
the  FT  Act). 

This  Notice  clarifies  the  intent  of  the 
revised  FTA  criteria,  making  it  clear  that 
the  intermodal  decisionmaking  process 
is  carried  out  on  the  local  level  as  part 
of  the  MIS  and  affirming  that  FTA  will 
use  the  criteria  only  for  purposes  of 
allocating  discretionary  New  Starts 
funds.  Accordingly,  the  name  has  been 
changed  from  "Major  Investments 
Criteria"  to  "Section  5309  (Section  3) 
FTA  New  Starts  Criteria"  to  reflect  the 
true  role  of  the  policy  in  evaluating 
projects  for  the  purposes  of 
recommending  discretionary  Federal 
funding  allocations.  It  also  notes  that 
the  criteria  are  interim  until  a  fully- 
defined  multimodal  cost-benefit  method 
is  developed.  Finally,  it  reiterates  that 
local  MIS  decisions  are  based  on  local 
criteria  and  policies,  and  that  the  FTA 
criteria  are  to  be  used  for  Federal 
funding  recommendations  in  the  annual 
Report  on  Funding  Levels  and 
Allocations  of  Funds. 

However,  this  Notice  does  not  (and 
cannot)  address  immediate  concerns 
that  highway  projects  are  not  required  to 
undergo  similar  evaluation  at  the 
Federal  level.  There  is  a  fundamental 
difference  between  FTA  and  FHWA 
capital  investment  programs.  The  FTA 
New  Starts  program  is  discretionary  in 
nature,  and  requires  a  determination  by 
the  Secretary  of  Transportation  that  a 
project  meet»the  statutory  justification 
criteria.  The  measures  described  in  this 
notice  will  be  used  to  determine 
whether  those  criteria  have  been  met, 
and  to  make  comparisons  among 
projects  for  funding  purposes.  FHWA 
funds  highway  projects  through  a 
formula  program;  once  the  planning 
process  has  identified  a  highway  project 
as  the  best  alternative,  it  is  funded  out 
of  the  formula  funds  apportioned  to  that 
State.  There  is  no  requirement  for  a 


separate  determination  of  project 
justification  at  the  Federal  level. 

It  is  important  to  note,  however,  that 
the  same  local  evaluation  process 
should  apply  to  both  highway  and 
transit  alternatives  being  considered  in 
an  MIS.  It  is  only  after  the  MIS  process 
has  resulted  in  the  selection  of  a  project 
at  the  local  level,  and  funding  is  sought 
from  FHWA  or  FTA,  that  the 
programmatic  differences  in  Federal 
capital  investment  programs  become  an 
issue. 

The  second  central  issue  involved  the 
use  of  the  Transportation  System 
Management  (TSM)  alternative  as  the 
base  for  evaluating  the  benefits  of  the 
proposed  New  Start  project.  The  transit 
industry  group  commented  that  the 
distinction  between  the  TSM  and  no- 
build  (or  "do-nothing")  alternatives  was 
becoming  blurred  as  regions  implement 
Congestion  Management  Systems  under 
the  planning  regulations.  Seven  other 
comments  raised  the  same  issue. 

The  argument  in  favor  of  the  TSM 
basis  has  been  that  it  provides  a  level 
playing  field  for  evaluation  of  projects 
on  a  nationwide  basis.  Use  of  the  no- 
build  scenario  as  the  baseline,  the 
argument  goes,  would  introduce  a  bias 
against  cities  with  an  already-significant 
commitment  to  transit;  the  incremental 
benefits  of  a  new  start  would  appear 
smaller  than  for  cities  with  less  existing 
transit. 

The  transit  industry  group  argued  that 
requiring  a  separate  T^  alternative  is 
no  longer  realistic,  given  requirements 
for  regions  to  develop  Congestion 
Management  Systems  (CMS)  under  the 
joint  planning  regulations.  These  cities 
will  be  required  to  take  some  steps  to 
improve  congestion,  whether  or  not  a 
new  transit  system  is  built.  In  essence, 
the  argument  goes,  the  no-build 
alternative  becomes  the  TSM 
alternative.  However,  CMS  strategies  are 
only  candidates  for  inclusion  in  long- 
range  plans,  and  do  not  necessarily  fit 
the  definition  of  a  no-build  alternative 
which  includes  existing  and  committed 
projects  and  policies.  "The  TSM 
alternative  allows  the  comparison  of 
more  costly  new  start  projects  against 
lower-cost  alternatives  in  order  to 
determine  the  extent  to  which  travel 
benefits  may  be  generated  at  less  cost; 
to  focus  on  doing  more  with  less. 

FTA  is  not  persuaded  that  the 
transportation  stnt^ies  develof>ed  in 
response  to  CMS  requirements 
completely  eliminate  the  need  for 
studying  system  management-related 
alternatives  to  a  new  start.  However,  the 
argument  has  merit.  In  response  to  these 
comments,  the  final  policy  statement 
calls  for  evaluation  of  the  new  start 
ahemative  against  both  the  TSM 


67098  Federal  Register  /  Vol.  61,  No.  245  /  Thursday.  December  19,  1996  /  Notices 


alternative  and  the  no-bulld  case.  This 
will  provide  a  better  assessment  of  the 
relative  benefits  of  each  than  would  a 
comparison  between  build  and  TSM 
scenarios,  and  TSM  and  no-build. 

The  third  issue  concerned  the 
proposed  use  of  multiple  forecast  years 
for  evaluating  costs  and  beneBts,  to 
account  for  the  fact  that  the  benefits 
from  transit  accrue  over  time.  The 
comments  almost  universally  indicated 
that  the  effort  involved  in  calculating 
benefits  for  multiple  forecast  years 
would  far  outweigh  the  small  gains  in 
accuracy.  This  point  was  made  by  12  of 
the  commenting  entities,  though  two 
supported  the  proposal. 

Tne  discussion  draft  proposed  the  use 
of  three  forecast  years:  system  opening, 
forecast  year,  and  the  end  of  the  forecast 
period  (years  7, 15,  and  30).  The  intent 
was  to  increase  the  accuracy  of 
ridership  impact  assessments,  which 
accrue  over  time.  However,  the 
consensus  of  the  comments  received  on 
this  issue  was  that  the  additional  cost 
and  effort  involved  in  using  multiple 
forecast  years  far  outweighed  any  gains 
in  accuracy  over  single-year  forecasts. 

In  response  to  these  comments,  the 
final  policy  statement  adopts  a  single 
forecast  year  methodology,  using  year 
20  of  the  analysis  period.  Opening  year 
forecasts  performed  by  project  planners 
would  be  used  for  Hnemcial  analysis  and 
to  verify  the  likelihood  of  ridership 
forecasts.  This  is  consistent  with  current 
industry  practice  under  existing  FTA 
evaluation  methodology,  and  does  not 
increase  the  local  planning  burden.  It  is 
also  consistent  with  requirements  for  a 
20-year  planning  horizon  for  the 
transportation  plans  required  by  the 
joint  FTAypHWA  planning  regulations. 

The  fhial  central  issue  involved  the 
need  to  ensure  the  accuracy  of  the  data 
and  modeling  inputs  (such  as  gasoline 
prices  and  inflation  rates)  used  for 
project  evaluation.  Fifteen  comments 
were  received  to  the  specific  question 
posed  for  this  issue;  the  responses 
indicated  a  need  to  consider  local 
conditions  and  policies  in  project 
evaluations,  but  also  were  strongly  in 
favor  of  applying  consistent  standards  to 
all  projects.  However,  opinion  was 
divided  as  to  whether  national 
standards  or  local  policies  and  criteria 
should  take  precedence.  The  transit 
industry  group  suggested  a  peer  review 
process  to  set  consistent  standards  for 
project  evaluation. 

In  order  to  balance  the  need  for 
consistent  national  standards  with  the 
industry  desire  for  input  into  standard 
modeling  assumptions,  the  fmal  policy 
statement  calls  for  PTA  to  develop  and 
issue  advisory  guidance  to  be  provided 
through  training,  documented  case 


studies,  and  preparation  of  manuals  of 
best  practice.  Industry  peer  groups  will 
review  specific  projects  to  determine  the 
degree  of  consistency  of  modeling 
inputs  and  their  relative  success.  This 
meets  both  the  need  for  consistent 
national  standards  and  the  desire  of  the 
transit  industry  to  have  input  into  the 
standard  modeling  assumptions.  It  also 
retains  FTA  involvement  in  assuring 
data  quality  while  avoiding  the 
impression  of  mandated  Federal 
standards. 

These  central  themes  emerged  from 
comments  to  the  nine  questions  posed 
in  the  discussion  draft.  These  questions 
and  a  summary  of  the  responses  are 
outlined  below: 

Question  l:  "New  Starts"  Program 
Management  ■   ,     , 

The  discussion  draft  solicited 
comments  as  to  whether  there  might  be 
other  ways  FTA  could  manage  the  "New 
Starts"  pro^Bm  and  still  comply  with 
statute. 

Comments:  The  responses  to  this 
question  generally  indicated  that  the 
proposed  policy  represents  an 
improvement  over  the  existing  process. 
The  transit  industry  group  commented 
that,  imder  a  narrow  interpretation,  the 
statute  does  not  require  comparisons 
among  projects.  They  would  prefer  that 
FTA  rely  on  MIS  results  to  justify  a 
project,  and  simply  report  this 
information  in  the  annual  Report  on 
Funding  Levels  and  Allocations  of 
Funds.  Other  responses  noted  an 
apparent  disconnect  between  the  major 
investment  policy  and  the  MIS  process 
required  under  the  FTA/FHWA 
planning  regulations. 

Question  2:  Monetizing  Transit  Benefits 

Comments  were  solicited  concerning 
the  key  issues  in  monetizing  transit's 
benefits;  specifically,  what  information 
is  now  available,  and  what  are  the  most 
fruitful  areas  for  research. 

Comments:  The  most  frequent 
response  was  that  local  needs  and 
priorities  vary  to  the  extent  that 
monetizing  benefits  may  not  be  relevant 
for  national  comparisons.  Other 
benefits,  such  as  reduced  wait  times, 
fewer  transfers,  and  better  reliability  are 
not  so  easily  monetized. 

Suggested  areas  for  research  included 
the  exploration  of  "shadow  pricing"  to 
account  for  factors  such  as  (he  ability  to 
forgo  a  second  car  or  the  benefit  to  the 
region  of  having  a  "backup" 
transportation  mode;  the  marginal  cost 
of  transportation  alternatives;  and 
quantification  of  the  "cost  avoidance" 
benefits  of  transit,  such  as  social  and 
economic  costs  and  long-term  energy 
and  environmental  benefits. 


(^estion  3:  Value  of  Tmvel  Time 
Savings 

Conmients  were  solicited  regarding 
available  approaches  for  valuing  travel 
time  savings;  methods  for  setting  the 
value  of  travel  time  savings;  use  of 
values  based  on  average  wage  rates;  and 
use  of  different  values  by  trip  purpose, 
mode,  and  time  saved. 

Comments:  Nearly  a  third  ofthe 
responses  to  this  question  addressed  the 
need  to  account  for  regional  variations 
ill  prevailing  wage  rates;  otherwise,  this 
measure  would  be  biased  in  Cavor  of 
larger  areas  with  higher  costs  of  living. 

Comments  from  the  transit  industry 
group  indicated  that  its  members  could 
not  reach  consensus  as  to  whether  local 
or  national  wage  rates  were  more 
appropriate.  As  an  alternative,  it 
suggested  that  time  is  a  limited  resource 
that  should  be  conserved,  and  the 
measure  should  be  expressed  as  a 
percentage  of  time  saved  due  to  a  major 
investment.  Opinion  was  split  as  to 
whether  different  values  by  mode  or  trip 
purpose  were  appropriate. 

Question  4:  Value  of  Emissions 
Reductions 

The  discussion  draft  solicited 
comments  on  available  approaches  for 
valuing  emission  reductions,  setting 
values  for  emissions  reductions,  and  the 
use  of  EPA  cost-avoidance  values. 

Comments:  There  was  general 
agreement  among  those  who  responded 
to  this  question  that  the  cost-avoidance 
method  is  acceptable,  though  some 
cautioned  that  this  approach 
undervalues  the  true  cost  of  emissions. 
One  transit  operator  in  a  western  state 
suggested  that  market  values  be 
permitted  in  areas  where  programs  exist 
for  buying/seUing  emissions  credits. 

There  was  some  concern  that  the  use 
of  a  single  national  standard  would  not 
reflect  regional  air  quality  situations. 
Others  cited  the  need  for  a  measure  that 
was  meaningful  to  the  average  citizen, 
such  as  "pollution  per  mile." 

Question  5:  Use  of  Multiple  Measures 

Comments  were  solicited  on^he 
appropriateness  of  the  overall  strategy 
(i.e.,  use  of  the  multiple  measure 
method).  Specifically,  input  was  sought 
on  whether  this  strategy  can  be  made 
workable  without  explicitly  s(>ecifying 
how  FTA  will  trade  off  between  the 
criteria,  or  whether  FTA  should, 
instead,  specify  that  it  will  explicitly 
weigh  one  or  more  of  the  criteria  more 
heavily. 

Comments:  The  respondents  generally 
agreed  that  the  multiple  measure 
method  proposed  is  appropriate. 
Opinion  was  split  as  to  how  (or 
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whether)  the  criteria  should  be 
weighted.  Some  favored  no  weighting, 
others  asked  that  FTA  specify  which 
criteria  would  be  more  heavily 
weighted,  and  others  said  that  the 
weights  should  be  determined  locally. 
Tlie  transit  industry  group  supported  an 
unweighted  system  as  being  more 
consistent  with  an  emphasis  on  local 
goals  and  values. 

There  was  also  general  agreement 
among  the  commenters  that  the  criteria 
should  be  multimodal;  i.e.,  developed 
jointly  by  FTA  and  FHWA  and  apply  to 
both  highway  and  transit  projects.  Many 
asked  how  this  process  related  to  the 
MIS. 

Question  6:  Proposed  Justification 
Measures 

Comments  were  sought  on  the 
appropriateness  of  the  proposed 
measures  for  each  of  the  ISTEA 
justification  measures,  whether  the 
proposed  measures  adequately  represent 
the  criteria  called  out  in  Section  5309(e) 
(formerly  Section  3(i)),  whether  they  are 
workable,  whether  data  can  be 
developed  for  the  measures  as  part  of 
the  normal  process  of  evaluating  major 
investments,  and  whether  the  measures 
are  likely  to  be  able  to  show  a 
distinction  between  projects  of  varying 
merit. 

Conunent:  The  use  of  zero-car 
households  as  a  basis  for  evaluating 
mobility  improvements  generated 
substantial  comment.  Most  comments 
indicated  that  this  measure  did  not 
adequately  capture  the  basic  mobility 
function  of  transit.  Suggested 
alternatives  included  automobiles  per 
capita,  the  number  of  low-income 
households  within  V2-mile  of  boarding 
points,  and  a  measure  accounting  for 
relative  time  savings  hom  areas  of  high 
transit  dependence  to  critical 
destinations. 

Opinion  was  scattered  regarding 
measures  for  operating  efficiencies. 
Among  the  comments  that  specifically 
addressed  the  measures  proposed,  there 
was  some  consensus  that  passenger^ 
based  measures  were  preferable  to 
vehicle-based  measures. 

Most  comments  on  the  criteria  for 
transit-supportive  land  use  concerned 
the  difficulties  involved  in  determining 
what  to  measure.  Problems  cited 
included  the  difficulty  of  obtaining 
regional  land-use  commitments  before  a 
project  has  been  approved,  the 
subjectivity  of  this  measure,  and  the 
difficulty  in  making  comparisons  from 
region  to  region. 


(^estion  7:  Qfiality  anpl  Consistency  of 
Data 

The  discussion  draft  specifically 
requested  comment  on  how  FTA  can 
assure  the  quaUty  of  the  data  submitted 
in  support  of  proposed  projects  in  terms 
of  the  measures  proposed,  and  how  to 
assure  consistency  among  cities  in  terms 
of  modeling  input  assumptions. 

Comments:  Responses  to  this  question 
generally  supported  the  need  to  ensure 
quality  and  consistency  of  data  through 
fair  and  consistent  inputs.  The  transit 
industry  group  spoke  to  the  need  to 
ensure  consistency  with  respect  to  basic 
modeling  inputs,  and  recommended  a 
peer  review  within  the  industry  to 
accomplish  this. 

Other  suggested  methods  included 
relying  on  FTA-established  standards 
and  guidelines  and  relying  on  the 
results  of  the  MIS  process. 

Qaestion  8:  Qjaantifiability  of  Approach 

Comments  were  solicited  concerning 
whether  this  approach  is  sufficiently 
quantifiable  to  allow  for  the  Secretarial 
findings  and  determinations  for  funding 
required  by  the  Federal  Transit  Act,  and 
for  FTA  ranking  among  candidate 
projects. 

Comments:  There  was  general  support 
for  the  multiple-measure  approach, 
tempered  with  concern  of  a  return  to  the 
use  of  a  single  number  for  comparison 
purposes.  The  transit  industry  group 
expressed  support  for  greater  use  of 
qualitative  methods  and  a  descriptive 
ranking  of  projects, 

Two  responses  commented  that  the 
overall  approach  favors  extensions  to 
existing  systems  over  new  systems. 

Qaestion  9:  Additional  Effort  for 
Multiple  Ridership  Forecasts 

The  discussion  draft  solicited 
comments  regarding  the  additional 
efi^ort  involved  in  calculating  the 
proposed  annualized,  levelized  cost- 
effectiveness  index  using  multiple 
forecasts  of  ridership  impacts,  and  how 
much  additional  accuracy  is  gained. 

Comments:  Almost  all  of  the 
responses  to  this  question  indicated  that 
the  additional  effort  required  for 
multiple  forecast  years  far  outweighs 
any  gains  in  forecast  accuracy,  and  that 
such  an  effort  was  tremendously 
burdensome  when  compared  to 
requirements  for  highway  projects. 

FTA  also  received  substantial 
comment  on  the  specific  measures 
proposed  for  the  individual  project 
justification  criteria  that  were 
incorporated  into  the  multiple  measure 
method.  Specifically,  projects  would  be 
evaluated  according  to  the  following 
five  criteria:  cost  effectiveness,  mobility 


improvements,  operating  efficiencies, 
environmental  benefits,  and  transit- 
supportive  land  use  policies.  These 
criteria  are  specified  in  49  U.S.C. 
5309(e)  (formeriy  Section  3(i)  of  the  FT 
Act).  The  transit  industry  group 
recommended  a  sixth  evaluation 
criterion  for  "system  development  and 
performance."  which  would  measure 
the  historical  and  projected  level  of 
commitment  a  region  must  have  in 
order  to  have  a  successful  high-capacity 
transit  project. 

Criteria:  Cost  Effectiveness 

The  proposed  measure  for  cost 
effectiveness  was  the  total  incremental 
cost  per  incremental  passenger-trip  (or 
-mile),  where  the  projected  streams  of 
capital  and  net  operating  costs  and 
passenger  trips  have  been  expressed  in 
constant  dollar  terms  and  both  cost  and 
ridership  have  been  discounted  at  the 
social  discount  rate.  This  was  a 
departure  from  the  current  "cost  per 
new  rider"  method,  which  assigns  costs 
and  benefits  to  passengers  assumed  to 
have  been  diverted  from  private 
vehicles. 

Comments:  Most  of  the  comments 
received  objected  to  a  measure  based  oA 
costs  per  "new  rider,"  contending  that 
it  is  confusing  to  the  pubUc  and 
decisionmakers,  and  that  it  does  not 
account  for  the  many  intangible  benefits 
of  transit.  Some  (including  the  transit 
industry  group]  supported  a  modified 
Social  Cost  Benefit  Analysis  (SCBA), 
even  though  the  discussion  draft 
outlined  several  pitfalls  with  applying 
this  type  of  analysis  to  transit  projects. 

The  transit  industry  group  proposed 
that,  if  a  "modified"  SCBA  approach 
could  not  be  used,  a  "descriptive" 
approach  would  be  the  next  best 
alternative.  FTA  would  classify  each 
project,  based  on  a  comprehensive 
review  of  the  other  measures,  as  "Cost- 
EffiBcUve,"  "Marginal,"  or  "Not  Cost- 
Effective." 

Response:  After  much  consideration, 
FTA  has  retained  the  use  of  a  single 
"cost-per-incremental-rider"  index. 
While  not  a  perfect  measure,  it  has  the 
advantage  of  retaining  the  only  "hard" 
number  in  the  evaluation  process.  It  is 
also  more  easily  understood  than 
abstract  ratings  of  "high,"  "medium,"  or 
"low."  Further,  dropping  the  index 
would  appear  to  be  a  step  back  from  a 
true  cost-benefit  analysis,  when  FTA  is 
in  fact  moving  toward  a  more  complete 
assessment. 

The  new  cost-per-incremental-rider 
measure  has  been  revised  from  the 
traditional  index,  which  subtracted  the 
value  of  travel  time  savings  from 
annualized  incremental  costs.  The  index 
will  now  be  calculated  using  only  the 
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proiected  change  in  annual  transit 
ridership  and  total  (Federal  and  local) 
capital  investment  and  operating  cost. 
Be<:ause  travel  time  savings  are  now 
reported  separately  in  assessing 
mobility  improvements,  this  measure 
will  focus  exclusively  on  incremental 
ridership.  The  aggregate  change  in 
systemwide  annual  ridership  will  also 
be  reported. 

Criteria:  Mobility  Improvements   - 

The  proposed  measures  for  mobility 
improvements  included  (1)  the 
projected  aggregate  value  of  time 
savings  per  year  (forecast  year) 
anticipated  from  the  new  investment, 
compared  to  the  TSM  alternative,    ■ 
valued  as  a  percentage  of  the  average 
wage  rate  in  an  urbanized  area;  and  (2) 
the  absolute  number  of  zero-car 
households  (or  residents  of  those 
households)  located  within  Vi-mile  of 
boarding  points  for  the  proposed  system 
incremmit. 

■  Comments:  Most  of  the  comments 
received  on  this  measure  addressed  the 
need  to  aocount  for  regional  variations 
in  prevailing  wage  rates;  otherwise, 
commenters  said,  this  measure  would 
hb  biased  in  favor  of  larger  areas  with 
higher  costs  of  living. 

The  transit  industry  group  indicated 
that  its  members  could  not  reach 
consensus  as  to  whether  local  or 
national  wage  rates  were  more 
appropriate.  As  an  alternative,  it 
suggested  that  time  is  a  limited  resource 
that  should  be  conserved,  and  the 
measure  should  be  expressed  as  a 
percentage  of  time  saved  due  to  a  major 
investment. 

Nearly  all  conunents  objected  to  the 
use  of  zero-car  households  as  a  basis  for 
measuring  basic  mobility.  The  transit 
industry  group  suggested  that  low- 
income  households  be  used  instead  of 
zero-car  households,  and  recommended 
an  additional  measure  of  mobility 
including  the  number  of  jobs  within  30- 
45  minutes  transit  travel  time  and  the 
number  of  low-income  households 
within  30-45  minutes  travel  time  of 
jobs.  This  group's  comments  also 
suggested  that  travel  time  savings 
should  be  "net"  across  aH  modes 
(highway  and  transit)  and  exclude  those 
who  shift  to  transit  and  incur  longer 
travel  times  by  choice  (arguing  that  for 
these  people,  other  intangible  benefits 
outweigh  the  extra  travel  time). 
Including  projected  changes  in  highway 
travel  times  associated  with  the 
proposed  transit  project,  the  comment    . 
suggested,  would  account  for  the  overall 
effect  on  mobility  in  the  corridor. 

Response:  FTA  recognizes  the  need  to 
consider  that  people  who  switch  to 
transit  can  incur  longer  travel  times  but 


are  gaining  other  benefits  (such  as 
reduced  travel  under  congested 
conditions,  improved  ride  quality, 
reduced  overall  commuting  costs,  etc.). 
Therefore,  any  such  travel  time  increase 
should  not  be  counted  against  overall 
travel  time  improvements  for  new 
riders.  FTA  has  therefore  adopted  a 
consumer  surplus  approach  in  the  final 
policy  statement,  which  will  account  for 
the  aggregate  value  of  travel  time 
savings  and  other  travel  benefits  for  new 
riders.  Travel  time  savings  and  other 
travel  benefits  for  existing  transit  riders 
and  remaining  highway  users  would  be 
included  in  the  overall  measure.  Values 
would  be  expressed  in  terms  of  the 
dollar  value  of  the  projected  travel 
benefits  for  the  project  study  area.  The 
value  of  travel  time  would  be  set  at  80 
percent  of  the  average  wage  rate  in  the 
urbanized  area.  This  approach  provides 
a  better  picture  of  overall  mobility 
improvements  associated  with  a 
proposed  major  investment. 

FTA  is  also  persuaded  that  the  use  of 
zero-car  households  as  a  measure  for 
basic  mobility  is  much  more 
problematic  than  using  low-income 
households.  Therefore,  the  final  policy 
statement  uses  the  absolute  number  of 
low-income  households  located  within 
Vz-mile  of  boarding  points  associated 
with  the  proposed  system.  This  measure 
is  not  limited  to  stations  that  are  part  of 
the  proposed  project,  and  includes 
boarding  points  that  will  feed  into  the 
new  system. 

Criteria:  Operating  Efficiencies       '■.  -'^ 

The  discussion  draft  proposed  that 
the  measure  for  operating  efficiencies  be 
based  on  (1)  the  forecast  change  in 
operating  cost  per  vehicle  service-hoiir 
(or  -mile)  for  the  part  of  the  system 
affected  by  the  new  investment, 
expressed  in  absolute  and  regional 
percentage  terms,  (2)  the  forecast  change 
in  passengers  per  vehicle  service-hour 
(or  -mile),  and  (3)  the  forecast  change  in 
passenger-miles  per  vehicle  service- 
hour  (or  -mile). 

Comments:  The  transit  industry  group 
suggested  that  the  measures  for 
operating  cost  and  passengers  per 
v^icle  8«vice-hour  or  -mile  would  be 
more  meaningful  if  a  common  base  were 
used  when  comparing  projects.  They 
recommended  a  "bus  equivalent" 
capacity  measure  based  on  the  standard 
40-foot  transit  bus,  which  is  similar  to 
the  passenger-car  equivalent  measure 
used  for  highway  performance  in  the 
Highway  Capacity  Manual  issued  by  the 
Transportation  Research  Board. 
Standard  industry  capacity  measures 
such  as  place-miles  or  seat-miles  are  not 
easily  understood  by  the  public,  and  the 
use  of  revenue  vehicle-miles  without 


accounting  for  the  vast  differences  in 
capacity  of  the  various  transit  modes  is 
misleading.  Use  of  the  bus  equivalent 
provides  for  a  more  accurate  view  of 
efficiency,  considering  the  larger 
capacity  of  rail  cars,  and  makes  rail 
alternatives  look  (correctly)  better  than 
if  unweighted  vehicle  miles  are  used. 

The  industry  group's  comments  also 
suggested  that  the  measure  for  the 
forecast  change  in  passenger-miles  per 
vehicle  service-hour  (or  -mile)  be 
dropped.  This  measure  would  be 
helpful  in  true  multimodal 
comparisons,  such  as  comparing  fixed- 
guideway  transit  projects  to  Hi^- 
Occupancy  Vehicle  projects  and/or 
highway  improvements,  but  would  tend 
to  be  equal  for  alternatives  of  similar 
length  and  therefore  of  limited  use. 

Response:  While  FTA  agrees  that  the 
bus-equivalent  capacity  measure  will 
perhaps  be  more  easily  understood  by 
the  publicthan  seat-miles  or  place- 
miles,  especially  when  comparing      ^ 
among  bus  and  rail  modes,  such 
measures  may  actually  be  more 
confusing  to  local  and  Federal 
decisionmakers  accustomed  to 
traditional  measures  of  capacity.  In 
addition,  a  "bus-equivalent  vehicle- 
mile"  measure  would  impart  an 
additional  analysis  and  reporting 
requirement  on  project  sponsors.  In 
order  to  avoid  adding  burderasome 
additional  requirements  to  the  local 
project  development  process.  FTA  has 
adopted  for  this  measure  the  forecast 
change  in  operating  cost  per  passenger- 
mile,  for  that  part  of  the  system  that  will 
be  directly  affected  by  the  proposed  new 
investment,  expressed  in  terms  of 
absolute  dollar  value.  This  will  focus 
attention  on  the  overall  change  in  costs 
to  produce  a  unit  of  service  for  the 
customer.  Further,  it  avoids  the 
problems  inherent  in  making 
comparisons  across  modes  which  use 
vehicles  with  substantially  different 
capacities. 

Criteria:  Environmental  Benefits 

Comments:  The  most  frequent 
comments  on  the  measures  for 
environmental  benefits  addressed  the 
issue  of  placing  a  value  on  emissions 
reductions.  The  transit  industry  group 
and  a  transit  operator  in  a  western  state 
both  supp>orted  the  use  of  market-based 
values  where  they  are  documented  and ' 
available,  at  local  option.  Otherwise, 
standard  national  values  should  be 
used. 

Response:  FTA  recognizes  the 
importance  of  avoiding  the  "one-size- 
fits-all"  approach  to  program 
management.  However,  the  use  of 
"national  standards"  lends  a  degree  of 
simplicity  to  the  evaluation  process. 
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reducing  the  reporting  and  data- 
collection  burden  on  project  sponsors. 
Use  of  consistent  standards  also  permits 
greater  comparability  of  projects  among 
.cities,  which  is  con.sistent  with  the 
purpose  of  these  criteria  and  the  statute 
firom  which  they  are  derived.  Therefore, 
this  measure  will  be  based  on 
standardized  national  assumptions 
about  the  unit  value  of  each  emission. 

Criteria:  Tmnsit-Supportive  Land  Use 

Comments:  Most  of  the  comments  on 
the  criteria  for  evaluating  transit- 
supportive  land  use  policies  concerned- 
the  difficulties  involved  in  determining 
what  to  measure.  Problems  cited 
included  the  difficulty  of  obtaining 
regional  land-use  commitments  before  a 
project  has  been  approved,  the 
subjectivity  of  this  measure,  and  the 
difficulty  in  making  comparisons  from 
re^on  to  region. 

The  transit  industry  group  suKested 
the  use  of  a  descriptive  rating  ofprojects 
according  to  factors  such  as  existing 
land  use,  containment  of  sprawl,  transit- 
supportive  corridor  policies,  supportive 
zoning  regulations  near  transit  stations, 
tools  to  implement  land  use  policies, 
and  performance  of  those  policies. 
Alternatively,  a  "multiple  criteria 
ordinal  ranking"  approach  could  be 
used,  where  the  project  would  be  given 
a  rating  of  "high,"  "mediimi,"  or  "low" 
according  to  the  same  factors. 

Response:  The  final  policy  statement 
implements  a  combined  rating  for 
important  land  use  factors  consisting  of 
both  "high,"  "medium,"  and  "low" 
ratings  and  corresponding  descriptive 
indicators.  Projects  will  be  rated       ^ 
according  to  existing  land  use, 
containment  of  sprawl,  transit- 
supportive  corridor  policies,  supportive 
zoning  regulations  near  transit  stations, 
fools  to  implement  land  use  policies, 
and  the  performance  of  land  use 
poUcies.  The  one-word  rating  acts  as  a 
summary  for  the  evaluation  of  each 
respective  factor,  while  the  description 
acts  as  the  definition  of  that  rating. 
Ratings  for  transit  supportive  land  use 
will  be  developed  in  the  same  manner 
as  that  currently  used  by  FTA  to  assess 
financial  capacity,  and  expressed  in  a 
single  rating  based  on  the  ratings  for 
each  factor. 

In  addition  to  these  five  criteria,  the 
transit  industry  group  suggested  a  sixth 
that  would  measure  the  historical  and 
projected  level  of  commitment  a  region 
must  exhibit  in  order  to  have  a 
isuccessfiil  high-capacity  transit  project 
(i.e.,  a  new  start).  This  criterion  would 
address  a  number  of  factors  which 
would  otherwise  be  overlooked  by  the 
other  measures.  These  would  include 
(1)  local  efforts  to  adopt  and  enforce 


transit -supportive  parking  policies,  (2) 
efforts  to  coordinate  highway  and  transit 
project  development  (for  example, 
withdrawing  a  highway  improvement 
project  in  favor  of  the  proposed  transit 
investment),  and  (3)  an 
"implementation  capability"  measure  to 
judge  the  likelihood  that  forecast  costs 
will  be  accurate.  This  last  factor  would 
focus  on  the  ability  of  a  region  to 
successfully  implement  a  major  transit 
investment,  based  on  its  record  of 
experience  with  such  projects. 
Descriptive  ratings  were  recommended 
fcHT  each  of  these  factors;  alternatively,  a 
"multiple  criteria  ordinal  ranking" 
approach  could  be  used,  where  the 
project  would  be  given  a  rating  of 
"high."  "medium,"  or  "low"  according 
to  the  same  factors. 

FTA  recognizes  that  there  are  often 
additional  factora  which  may  contribute 
to  the  overall  success  of  the  project. 
Thus,  in  response  to  this 
recommendation,  FTA  has  adopted  a 
sixth  project  justification  criterion  for 
"other  relevant  fiactors."  This  critoion 
will  evaluate  the  degree  to  which  the 
institutions  (local  transportation 
planning,  programming  and  parking 
policies,  etc.)  assumed  in  the  forecasts 
are  in  place,  the  capability  of  project 
sponsors  to  manage  a  project  of  the 
planned  scope,  and  such  other  factors  as 
may  be  relevant  to  the  successful 
implementation  of  the  project  and/or 
local  and  national  priwities.  This 
provides  an  added  assessment  of  the 
likelihood  of  a  successful  transit 
investment,  measured  against  regional 
considerations.  The  measure  combines 
both  the  "high,"  "medium,"  and  "low" 
ratings  with  the  descriptive  ratings,  as 
appropriate,  in  order  to  provide  both  a 
"summary"  rating  for  each  factor  and  its 
definition. 

This  comment  also  recommended  that 
factors  for  successful  implementation  of 
transit-supportive  land  use  plans  be 
included  in  this  measure.  However,  this 
would  largely  duplicate  the  information 
collected  under  the  evaluation  criteria 
for  "Transit  Supportive  Land  Use 
Policies."  While  it  may  be  possible  to 
combine  these  two  Criteria,  the  use  of  a 
separate  measure  for  land  use  is  more 
consistent  with  statute. 

IV.  Explanation  of  Policy 

Statement  of  Federal  Transit 
Administration  Policy — Criteria  for  ■ 
Discretionary  New  Starts  Fmkding 

Section  5309(e)(2)-(7)  of  Title  49, 
United  States  Code  (U.S.C.)  (formerly 
Section  3(i)  of  the  Federal  Transit  Act 
[FT  Act)),  requires  the  Secretary  to  make 
certain  findings  before  new  transit  fixed 
guideway  and  extension  projects  are 


eligible  for  assistance  under  49  U.S.C 
Section  5309  (formerly  Section  3). 
Specifically,  a  project  must  be  "(1) 
based  on  the  results  of  an  alternatives 
analysis  and  preliminary  engineering, 
(2)  justified  based  on  a  comprehensive 
review  of  its  mobility  improvements, 
environmental  benefits,  cost 
effectiveness,  and  operating  efficiencies, 
and  (3)  supported  by  an  acceptable 
degree  of  local  financial  commitment, 
including  evidence  of  stable  and 
dependable  funding  sources  to 
construct,  maintain,  and  operate  the 
system  or  extension." 

In  addition.  Section  5309(m)(3). 
(formerly  Section  3(j))  requires  the 
Secrrtary  annually  prepare  a  report  to 
Congress  outlining  "a  proposal  of  the 
allocation  of  the  funds  to  be  made 
available  to  finance  grants  and  loans  for 
construction  of  new  fixed  guideway 
systems  and  extensions  to  fixed 
guideway  systems  among  applicants  for 
such  assistance."  This  annual  Report  on 
Funding  Levels  and  Allocations  of 
Funds  (the  "Section  3(j)  Report")  is 
submitted  annually  as  a  collateral 
document  to  the  President's  budget. 
This  Statement  of  Federal  Transit 
Administration  (FTA)  Policy  describes 
the  criteria  FTA  will  use  to  make  the 
statutory  determination  required  under 
Section  5309(e)(2)-(7)  (formerly  Section 
3(i))  and  to  determine  the 
recommendations  included  in  the 
annual  report  to  Congress  required  by 
Section  5309(m){3)  (formerly  Section 
3(j)).  These  criteria  apply  only  to 
projects  seeking  Federal  discretionary 
funds  for  new  transit  fixed  guideway 
and  extension  projects  ("new  starts") 
under  Section  5309  (formerly  Section  3). 
Title  m  of  ISTEA  exempted  a  number 
of  specific  projects  firom  the  New  Starts 
criteria  described  in  Section  5309(e)(2)- 
(7)  (formerly  Section  3(i)).  Additionally, 
Section  53d9(e)(6)(A)  (formerly  Section 
3(i)(5)(A))  exempts  projects  if:  (1)  they 
are  located  in  an  extreme  or  severe 
nonattainment  area  and  are  a 
transportation  control  measure  (as 
defined  by  the  Clean  Air  Act)  required 
to  carry  out  an  approved  State 
Implementation  Plan;  or  (2)  the  total 
amount  of  funding  to  be  provided  under 
Section  5309  (formerly  Section  3)  is  less 
than  $25,000,000,  or  less  than  one-third 
of  the  total  cost  of  the  project  or 
program  of  projects  as  defined  by  the 
Secretary.  However,  FTA  may  still  rate 
such  projects  for  informational  purposes 
only,  to  the  extent  relevant  information 
is  available. 

I.  Planning  and  Project  Development 
Procedures 

New  start  projects,  like  all 
transportation  investments  in 
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Planning:  Sections  1024. 1025  and 
3012  of  ISTEA  implemented  a 
continuing,  cooperative,  and 
comprehensive  transportation  planning 
process  which  is  to  be  conducted  in 
each  metrop>ohtan  area  in  the  United 
States.  This  planning  process  leads  to 
the  adoption,  by  the  designated 
metropolitan  planning  organization,  of  a 
metropolitan  transportation  plan 
("plan")  and  a  transportation 
improvement  program  (TIP).  The  plan 
and  TIP  provide  for  the  development 
and  (qMiBtion  of  an  integrated 
transportation  system  that  facilitates  the 
efficient  mov«nent  of  people  and  goods. 
Projects  proposed  for  FTA  assistance 
must  be  consistent  with  the  adopted 
plan  and  TIP.  FTA  and  FHWA 
regulations  on  the  metropolitan 
transportation  planning  process  are 
fouiul  in  23  CFR  Part  450. 

The  planning  process  includes  the 
development  of  a  financial  strategy  for 
the  construction  and  operation  of 
planned  facilities  and  services.  The  cost 
of  the  plan  is  constrained  to  the 
revenues  reasonably  expected  to  be 
available. 

The  metropolitan  planning 
regulations  provide  for  a  Major 
Investment  Study  (MIS)  wh«e  the 
planning  process  identifies 
tianspiNrtation  problems  that  lend 
themselves  to  a  high  cost,  high  impact 
solution.  An  MIS  is  a  corridor  level 
analysis  which  evaluates  all  reasonable 
alternatives  for  addressing  a 
transportation  problem.  (Each  major 
corridor  is  considered  separately  to 
determine  the  facilities  and  services  that 
will  best  meet  its  projected 
requirements.)  The  MIS  develops 
information  on  the  be^fits,  costs,  and 
impacts  of  alternative  strategies,  leading 
to  the  selection  of  a  locally  preferred 
alternative  or  strategy.  The  selected 
strategy  is  then  included  in  the 
metropolitan  transportation  plan  and 
transportation  improvement  program.  It 
is  expected  that  most  new  start 
proposals  wall  result  from  an  MIS.  All 
projects  proposed  for  Section  5309 
funding  assistance  must  emerge  firom 
the  metropolitan  planning  process, 
including  an  MIS  where  applicable  (an 
MIS  is  only  required  in  cases  where 
Federal  funds  are  potentially  involved 
in  the  financing  of  the  selected 
alternative). 

The  FTA/FHWA  planning  regulations 
found  in  23  CFR  Part  450  merged  the 
alternatives  analysis  requirement  into 
the  metropolitan  planning  process. 
Thus,  the  completion  of  an  MIS  in 
accordance  with  23  CFR  Part  450 
satisfies  the  statutory  requirement  for  an 
alternatives  analysis. 


The  alternatives  analysis  requirement 
does  not  apply  to  certain  new  start 
projects  that,  by  statute,  are  exempted 
from  the  new  start  criteria.  Under  49 
U.S.C.  Section  5309(e)(6)(A),  projects 
are  exempt  from  these  requirements  it 
(a)  The  project  is  located  within  an 
extreme  or  severe  nonattainment  area 
and  is  a  transportation  control  measure, 
as  defined  by  the  Qean  Air  Act,  that  is 
required  to  carry  Out  an  approved  State 
Implementation  Plan;  (b)  the  amount  of 
Section  5309  assistance  being  sought  for 
the  project  is  less  than  $25  million;  (c) 
the  amount  of  Section  5309  assistance 
being  sought  is  less  than  Va  of  the  total 
cost  of  the  project:  or  (d)  the  amoxmt  of 
Section  5309  assistance  being  sought  is 
less  than  ^/a  of  the  total  cost  of  a 
program  of  projects  as  determined  by 
the  Secretary. 

An  MIS  may  be  appropriate  even 
though  an  alternatives  analysis  is  not 
required  by  statute.  Since  FTA  intends 
that  an  MIS  be  performed  before  local 
decisions  are  reached  on  the  strategy  for 
solving  a  corridor's  transpmtation 
problems,  it  is  likely  that  most  exempt 
projects  would  emerge  as  a  preferred 
solution  only  after  an  MIS  is  completed. 
In  addition,  the  cost  estimates  and 
funding  arrangements  that  are  needed  to 
determine  if  a  project  is  exempt  may  not 
be  available  until  an  MIS  has  been 
completed.  Even  where  it  is  clear  that  a 
new  start  alternative  is  exmnpt  from  the 
alternatives  analysis  requirement,  an 
MIS  may  be  an  appropriate  means  to 
evaluate  that  alternative  in  the  context 
of  other  strategies  being  considered  for 
the  corridor. 

Situations  may  also  arise  where  the 
MIS  requirements  do  not  apply  but  an 
alternatives  analysis  is  still  required  by 
statute.  This  could  occur,  for  example, 
where  the  total  cost  of  the  project  is  not 
significant  in  regional  planning  terms 
but  the  Section  5309  share  exceeds  $25 
million  and  ^/3  of  the  project  cost.  In 
such  cases.  FTA  will  work  with  the 
local  participating  agencies  to  determine 
the  appropriate  scope  for  an  alternatives 
analysis. 

Federal  financial  support  for  the 
planning  process  is  derived  from  a 
nimiber  of  sources,  including  the  FTA 
Planning  and  Research  Proeram  imder 
49  U.S.C.  Section  5314.  and  planning 
programs  administered  by  the  Federal 
Highway  Administration.  FTA 
Urbanized  Area  Formula  funds  under 
Section  5307  and  flexible  funds  under 
the  Surface  Transportation  (STP) 
Program  and  the  Congestion  Mitigation 
and  Air  Quality  (CMAQ)  Program  may 
also  be  used  to  support  planning.  Given 
the  significant  demands  placed  on  the 
Section  5309  new  start  program,  FTA 


does  not  support  the  use  of  new  start 
funds  for  planning. 

Preliminary  Engineering:  The 
preliminary  engineering  stage  of  project 
development  follows  the  completion  of 
the  planning  process,  as  evidenced  by 
the  adoption  of  a  locally  preferred 
alternative  in  the  metropolitan  area's 
adopted  transportation  plan  and  TIP. 
Under  49  U.S.C  5309(e)(5).  a  proposed 
new  start  project  may  advance  from 
alternatives  analysis  into  preliminary 
engineering  only  if  the  Secretary  makes 
certain  findings  with  regard  to  the 
completion  of  alternatives  analysis. 

f>roject  justification,  and  the  degree  of 
ocal  financial  commitment.  The 
Secretarial  finding  is  not  required  for 
exempt  projects  as  defined  above. 

When  the  sponsoring  agency  for  a 
new  start  project  desires  to  initiate  the 
preliminary  engineering  phase  of  project 
development,  it  should  submit  a  request 
to  the  FTA  regioiud  office  identifying 
the  project.  The  request  should  provide 
information  on  the  planning  process 
that  led  to  the  selection  of  the  project, 
including  the  inclusion  of  the  project  in 
the  metropolitan  transportation  plan 
and  TIP.  The  request  should  also 
address  the  project  justification  and 
local  financial  commitment  criteria 
outlined  below.  (This  information 
would  normally  be  developed  as  part  of 
the  MIS  process  that  led  to  the  selection 
of  the  project.)  Where  the  sponsoring 
agency  believes  that  a  proposed  project 
is  exempt  from  the  new  start  criteria,  the 
agency  need  not  provide  project 
justification  and  financial  commitment 
information,  but  would  request  FTA 
concurrence  that  the  project  is  exempt 
from  the  criteria.  FTA  approval  to 
initiate  preliminary  engineering  is  not  a 
commitment  to  fund  final  design  or 
construction. 

During  the  preliminary  engineering 
phase,  local  project  sponsora  refine  the 
design  of  the  proposal,  taking  into 
consideration  all  reasonable  design 
alternatives.  The  PE  process  results  in 
estimates  of  project  costs  and  impacts  in 
which  there  is  a  high  degree  of 
confidence.  In  addition,  environmental 
reqidrements  are  completed  (for  new 
starts,  this  will  normally  entail  the 
completion  of  an  environmental  impact 
statement),  project  management 
concepts  are  finalized,  and  any  required 
funding  sources  are  put  in  place. 
Information  on  project  jiistification  and 
the  degree  of  local  financial 
commitment  wiU  be  continually 
updated  as  appropriate. 

Localities  are  encouraged  to 
incorporate  into  their  preliminary 
engineering  activities,  and  to 
implement,  a  program  of  supportive 
policies  and  actions  designed  to 


Federal  Register  /  Vol.  61,  No.  245  /  Thursday.  December  19.  1996  /  Notices  67105 


enhance  the  benefits  of  the  pro)ect  and 
its  financial  feasibility.  Such  policies 
and  actions  might  include: 

•  Zoning  poucies  and  development 
incentives  to  stimulate  high  density  and 
mixed  use  development  around  transit 
stations. 

•  Land  use  plans  that  support  or 
reinforce  the'development  impact  and 
shaping  influence  of  the  transit  system. 

•  Coordinated  bus  and/or  paratransit 
feeder  services. 

•  Pricing,  regulatory,  or  traffic  control 
measures  aimed  at  managing  peak 
period  auto  use  and  increasing  the 
speed  of  transit  vehicles  (e.g.,  higher 
paridng  fees  and  tolls,  traffic  metering, 
priority  treatment  and  signal 
preemption  for  transit). 

•  Financing  mechanisms  which  make 
use  of  taxes  and/or  fees  paid  by 
developers  and  property  owners 
benefiting  from  the  transit  system. 

Preliminary  engineering  is  typically 
financed  with  Section  5307  funds,  local 
revenues,  and  flexible  funds  under  the 
Surface  Transportation  (STP)  Program 
and  the  Congestion  Mitigation  and  Air 
Quality  (CMAQ)  Program.  Given  the 
^gnificant  demands  placed  on  the 
Section  5309  new  start  program,  FTA 
does  not  support  the  use  of  new  start 
funds  for  preliminary  engineering 
except  in  the  case  of  imuusually  large 
and  costly  projects. 

Final  design:  This  is  the  last  phase  of 
project  development  and  includes  right- 
of-way  acquisition,  utility  relocation, 
and  the  preparation  of  final  construction 
plans  (including  construction 
management  plans),  detailed 
specifications,  construction  cost 
estimates,  and  bid  documents.  The  final 
design  stage  cannot  be  initiated  until 
environmental  reqtiirements  have  been 
satisfied,  as  evidenced  by  a  Record  of 
Decision  (ROD)  or  a  Finding  of  No 
Significant  Impact  (FONSI).  Final 
design  is  typi(^y  financed  with 
Section  5309  new  start  funds. 

FTA  Ratings  and  Funding 
Commitments:  Each  year,  FTA  will  rate 
the  projects  which  are  performing  or 
have  completed  the  preliminary 
engineering  phase.  Pursuant  to  49 
U.S.C.  Section  5309(m)(3),  FTA  will 
then  recommend  an  allocation  of  new 
start  funds  among  projects  for  the 
succeeding  fiscal  year.  The  rating  will 
be  assigned  based  on  the  project 
justification  and  fipnnrial  commitment 
criteria  contained  in  this  statement  - 
Funding  commitments  will  be  given 
ultimately  to  those  projects  which  are 
most  highly  rated  and  which  are  ready 
to  utilize  the  funds  consistent  with 
available  program  authorization. 

During  preliminary  engineering  or 
final  de^gn,  FTA  may  issue  aLetter  of 


Intent  to  signal  its  intention  to 
participate  in  the  cxuX  of  a  new  start 
project.  The  Letter  of  Intent  is  a  formal 
pledge  but  is  not  a  Federal  obligation  or 
administrative  commitment. 

When  FTA  has  decided  to  participate 
in  a  project  with  new  start  funds,  FTA 
and  the  grantee  will  negotiate,  during 
final  design,  a  full  funding  grant 
agreement  (FFGA).  The  FFGA  will 
specify  a  fixed  ceiling  on  the  Federal 
contribution.  The  grantee  will  be 
required  to  complete  construction  of  the 
project,  as  defined,  to  the  point  of 
initiation  of  revenue  operations,  and  to 
absorb  any  additional  costs  incurred, 
except  under  certain  specified 
extraordinary  circumstances.  The  FFGA 
will  include  a  mutually  agreeable  , 
schedule  for  anticipating  Federal 
contributions  during  the  final  design 
and  construction  period.  Specific 
annual  contributions  imder  the  FFGA 
will  be  subject  to  the  availability  of 
budget  authority  and  the  ability  of  the 
grantee  to  use  the  funds  effectively. 

The  total  amount  of  Federal 
obligations  under  full  funding  grant 
agreements  and  potential  obligations 
imder  Letters  of  Intent  will  not  exceed 
the  amount  authorized  for  Section  5309 
new  starts.  FTA  may  also  make 
"contingent  commitments,"  which  are 
contingent  upon  future  congressional 
authorizations,  beyond  the  amount 
authorized  for  section  5309  new  starts. 

n.  Criteria  for  Grants  and  Loans  for 
Fixed  Guideway  Systems 

In  order  to  approve  a  grant  or  loan 
under  Section  5309  (formerly  Section  3), 
the  Secretary  of  Transportation  must 
find  that  the  proposed  project  is 
justified  as  described  in  Section  5309 
(e)(2)(B)  (formerly  Section  3(i)(l)(B)), 
and  supported  by  an  acceptable  degree 
of  local  financial  conunitment,  as 
described  in  Section  5309(e)(2)(C) 
(formerly  Section  3(i)(l)(C)). 

a.  Project  Justification  Criteria 

To  make  the  statutory  approval 
required  for  a  project  to  enter 
preliminary  engineering,  as  required  by 
Section  5309(e)(2H7)  (formerly  Section 
3(i)),  FTA  will  evaluate  information 
developed  in  Major  Investment  Studies. 
The  method  used  to  make  this 
determination  will  be  a  Multiple^ 
Measure  approach  in  which  the  merits 
of  candidate  projects  wiU  be  evaluated 
against  a  set  of  measures.  These 
measures  will  also  be  used  to  determine 
which  projects  to  recommend  for 
funding  in  the  report  required  by 
Section  5309(m)(3)  (formerly  Section 
3())).  The  ratings  for  each  measure  will 
be  updated  throughout  the  preliminary 
engineering  and  final  design  processes. 


as  costs,  benefits  and  impacts  are  more 
precisely  defined.  As  a  candidate 
project  proceeds  through  the  stages  of 
the  development  process,  a  greater 
degree  of  certainty  is  expected  with 
respect  to  these  measures.  The  measures 
are  as  follows: 

1.  For  "mobility  improvements" — (1) 
The  projected  value  of  aggregate  travel 
time  savings  per  year  (forecast  year  ^) 
anticipated  Gram  the  new  investment, 
compared  to  both  the  no-build  and  TISM 
alternatives  2.  This  aggregate  includes 
the  travel  time  savings  of  people  using 
competitive  modes,  along  widi  those  on 
the  trips  made  by  transit  (both  new  and 
existing  transit  riders).  It  is  a  net  figure 
in  the  sense  that  travel  time  increases 
should  be  explicitly  considered  and 
used  to  oBsel  the  time  savings  of  those 
people  who  experience  savings.  Travel 
time  savings  for  those  switching  from 
highways  to  transit  will  be  calculated 
using  a  constmier  surplus  approach, 
taking  one-half  of  the  total  travel  time 
savings  for  existing  riders.  The  net 
figure  will  be  expressed  in  terms  of  the 
dollar  value  of  the  projected  travel  time 
savings  for  the  study  area.  Total  travel 
time  savings  will  be  valued  at  80 
percent  of  the  average  wage  rate  in  the 
urbanized  area.  (2)  The  absolute  number 
of  low  income  households  (households 
below  the  poverty  level)  located  within 
V^  mile  of  boarding  points  associated 
with  the  proposed  system  incremenL 

2.  For  "environmental  benefits" — (1) 
the  value  per  year  (forecast  year)  of  the 
forecast  change  in  criteria  pollutant 
emissions  and  in  greenhouse  gas 
emissions,  ascribable  to  the  proposed 
new  investment,  calculated  according  to 
standardized  national  assumptions 
about  the  unit  value  of  each  emission; 
(2)  the  forecast  net  change  per  year 
(forecast  year)  in  the  regional 
consiunption  of  energy,  ascribable  to  the 
proposed  new  investment,  expressed  in 
British  Thermal  Units  (BTU);  and  (3) 
current  Environmental  Protection 
Agency  designations  for  the  region's 


*  For  the  purpoMt  of  this  analjrtis,  the  foracMt 
y»ar  will  be  year  20  of  the  analjrsU  period.  An 
opening  year  forecast  will  be  uaed  for  fininciil 
analyti*  and  a*  a  check  on  initial  ridanhip 
pro|ections. 

>In  all  cases,  the  no.build  case  will  be  based  on 
committed  elements  of  the  region's  transportation 
plan,  except  for  the  profnaed  fixed  guideway  or 
extension.  As  areas  are  required  to  develop 
Congestion  Manageooent  Systems,  and  give  priority 
to  the  strat^ea  included  in  the  CMS  In  devwoping 
long  range  transportation  plans  and  programs,  it  is 
expected  that  the  base  case  will  include  substantial 
system  management  elements  designed  to  reduce 
congestion  by  Improving  tlie  operation  of  the 
transportation  system. 'ne  TSM  alternative  is  the 
no-build  case  plus  low-ooet  transpottatioa 
improvements  such  as  traffic  anginaaring.  tranalt 
opatatiooal  dbangas,  and  modeat  capital 
improvaments  that  improve  transportation 
t»eifcaii>anw». 
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compliance  with  National  Ambient  Air 
Quality  Standards.  The  new  start 
alternative  will  be  compared  to  both  the 
no-build  and  TSM  alternatives. 

3.  For  "operating  efficiencies" — the 
forecast  change  in  operating  cost  per 
passenger-mile  (forecast  year),  for  that 
part  of  the  system  that  will  he  directly 
affected  by  die  proposed  new 
investment,  expressed  in  terms  of 
absolute  dollar  value.  The  new  start  will 
be  compared  to  both  the  TSM  and  no- 
build  alternatives. 

4.For  "cost-effectiveness" — the 
incremental  change  in  total  capital  and 
operating  cost  per  incremental 
passenger,  based  on  the  forecast  change 
in  anniial  transit  ridership  (forecast 
year)  and  the  annualized  total  (Federal 
and  local)  capital  investment  and 
operating  cost,  compared  to  the  no-build 
and  TSM  alternatives. 

5.  For  "transit  supportive  existing 
land  use  poUdes  and  future  patterns" — 
the  degree  to  which  local  land  use 
policies  are  likely  to  foster  transit 
supportive  land  use,  measured  in  terms 
of  the  kinds  of  policies  in  place,  and  the 
commitment  to  these  policies.  A 
combined  rating  consisting  of  both 
"high,"  "medium,"  and  "low"  ratings 
and  corresponding  descriptive 
indicators  will  be  used  to  assess  each  of 
the  following  six  factors:  (1)  existing 
land  use;  (2)  containment  of  sprawl;  (3) 
transit-supportive  corridor  policies;  (4) 
supportive  zoning  regulations  near 
transit  stations;  (5)  tools  to  implement 
land  use  poUcies;  and  (6)  the 
performance  of  land  use  policies.  The 
ratings  for  each  factor  will  then  be 
combined  into  a  single  ordinal  rating  for 
transit  supportive  iJuid  use. 

6.  For  "other  factors" — (1)  the  degree 
to  which  the  institutions  (local 
transportation  planning,  programming 
and  paridng  policies,  etc.)  are  in  place 
as  assimied  in  the  forecasts.  (2)  project 
management  capabiUty,  and  (3) 
additional  factors  relevant  to  local  and 
national  priorities  and  relevant  to  the 
success  of  the  project.  Ratings  will  be 
expressed  as  appropriate  in  ordinal 
ratings  and  descriptive  statements. 

b.  Local  Financial  Commitment 

The  local  financial  commitment  to  a 
proposed  project  will  continue  to  be 
evaluated  according  to  the  following 
measures: 

1.  The  proposed  local  share  of  project 
costs,  defined  as  the  percentage  of 
capital  costs  to  be  met  using  funds  from 
sources  other  than  Section  5309, 
including  both  the  local  match  required 
by  Federal  law  and  any  additional 
capital  funding  ("overmatch"). 
Consideration  will  be  given  to  the  use 
of  (1)  ixmovative  financing  techniques. 


as  described  in  the  May  9. 1995  Fednral 
Register  notice  on  FTA  's  Innovative 
Financing  Initiative:  and  (2)  "flexible 
funds"  as  provided  imder  the 
Ck)nge8tion  Mitigation  and  Air  QuaUty 
Improvement  Program  (CMAQ)  and  the 
Surface  Transportation  Program  (STP) 
under  ISTEA. 

2.  The  strength  of  the  proposed  . 
capital  financing  plan,  according  to  (1) 
the  stabihty  and  reliability  of  each 
proposed  source  of  local  match, 
including  inter-govemmental  grants,  tax 
sources,  and  debt  obUgations.  with  an 
emphasis  on  availability  within  the 
project  timetable;  (2)  whether  adequate 
provisions  have  been  made  to  cover 
unanticipated  cost  overruns.  The 
strength  of  the  capital  finance  plan  will 
be  rated  high,  mediiun,  or  low. 

3.  The  abiUty  of  the  local  transit 
agency  to  fund  operation  of  the  system 
as  planned  once  the  guideway  project  is 
built,  according  to  (1)  an  evaluation  of 
the  operating  revenue  base  and  (2)  its 
ability  to  expand  to  meet  the 
incremental  operating  costs  associated 
with  a  new  fixed  guideway  investment 
and  any  other  new  services  and 
facilities.  Ratings  of  high,  mediiun,  and 
low  will  be  used  to  describe  stability 
and  reUabiUty  of  operating  revenue. 

Issue  Date:  December  16, 1996. 
Gordon  ).  Linton,  '.  '  ' 

Administrator. 

[FR  Doc.  96-32199  Filed  12-18-96;  8:45  am] 
a«.LMG  CODE  4*10-67-^ 


Surface  Transportation  Board 
[STB  Finance  Doctet  No.  33304] 

Track  Tech,  Inc. — Acquisition  and 
Operation  Exemption — Burlington 
Norttiem  Railroad  Company 

Track  Tech.  Inc.  (TTI)  has  filed  a 
verified  notice  of  exemption  under  49 
CFR  1150.31:  (1)  to  acqiiire  and  operate 
approximately  65.01  miles  of  rail  line 
owned  by  the  Burlington  Northern 
Railroad  Company  as  follows:  between 
milepost  25.15  at  Denrock.  IL.  and 
milepost  28.35  at  Lyndon.  IL;  between 
milepost  96.30  at  Bladen,  NE,'  and 
milepost  119.34  at  Hildrath,  NE; 
between  milepost  98.00  at  Hamar.  ND. 
and  milepost  103.92  at  Warwick,  ND; 
between  milepost  4.00  at  Tatman 
junction  (near  Minot),  ND.  and  milepost 
16.70  at  Tatpian  Air  Force  Base.  ND;  ^ 
between  milepost  761.80  at  AmariUo, 
TX,  and  milepost  775.70  at  Biishland, 


■  TTI  has  confirmed  that  the  milepost  at  Bladen, 
NE,  is  milepost  96.30  (rather  than  milepost  95.82). 

'TTI  ha»  confirmed  tliat  the  milepost  at  Tatman 
Air  Foica  Baae,  ND,  is  milepost  16.70  (tatlier  than 
12.70). 


TX;  and  between  milepost  351.15  and 
milepost  357.40  at  Lubbock.  TX.  The 
proposed  transaction  was  to  be 
consxunmated  not  sooner  than 
November  27, 1996,  the  effective  date  of 
the  exen^ption. 

U  the  notice  contains  false  or 
misleading  information,  the  exemption 
is  void  ab  initio.  Petitions  to  revoke  the 
exemption  under  49  U.S.C.  10502(d) 
may  be  filed  at  any  time.  The  filing  of 
a  petition  to  revoke  will  not 
automatically  stay  the  transaction. 

An  (niginal  and  10  copies  of  all 
pleadings,  referring  to  STB  Finance 
Docket  No.  33304,  must  be  filed  with  . 
the  Surface  Transportation  Board.  Office 
of  the  Secretary,  Case  Control  Branch. 
1201  Constitution  Avenue.  N.W.. 
Washington.  DC  20423  and  served  on: 
T.  Scott  Bannister.  1300  Des  Moines 
Building.  405  6th  Avenue.  Des  Moines. 
Iowa  50309 

Decided:  December  12, 1996. 

By  tlw  Board,  David  M.  Konadmik, 
Director,  OfBce  of  Proceedings. 
Vanion  A.  WUUams. 
SecTBtary. 
[FR  Doc.  96-32232  Filed  12-18-96;  8:45  amW 

■LUNG  COOC  4*1S-00-P 


[STB  DockM  No.  AB-88  (Sut>-No.  8X)] 

Bessemer  and  Lake  Erie  Railroad 
Company — Abandonment  Exemption — 
In  Armstrong  and  Butler  Counties,  PA 

Bessemer  and  Lake  Erie  Railroad 
Company  (B&LE)  has  filed  a  notice  of 
exemption  under  49  CFR  1152  Subpart 
F — Exempt  Atxindonments  to  abandon 
3.13  miles  of  its  line  of  railroad,  known 
as  the  Western  Allegheny  Branch, 
extending  from  Station  2294-»-53 
eastward  to  the  end  of  the  track  at 
Station  2460+01.  in  Armstrong  and 
Butler  Counties.  PA. 

B&LE  has  certified  that:  (1)  No  local 
traffic  has  moved  over  the  line  for  at 
least  2  years;  (2)  there  is  no  overhead 
traffic  on  the  line;  (3)  no  formal 
complaint  filed  by  a  user  of  rail  service 
on  the  line  (or  by  a  state  or  local 
government  entity  acting  on  behalf  of 
such  user)  regarding  cessation  of  service 
over  the  line  either  is  pending  with  the 
Surface  Transportation  Board  (Board)  or 
with  any  U.S.  District  Coiul  or  has  been 
decided  in  favor  of  complainant  within 
the  2-ye8r  period;  and  (4)  the 
requirements  at  49  CFR  1105.7 
(environmental  reports).  49  CFR  1105.8 
(historic  reports).  49  CFR  1105.11 
(transmittal  letter).  49  CFR  1105.12 
(newspaper  pubUcation).  and  49  CFR 
1152.50(d)(1)  (notice  to  governmental 
agencies)  have  been  met. 
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As  a  condition  to  tliis  exemption,  any 
employee  adversely  affected  by  the 
abandonment  shall  be  protected  under 
Oregon  Short  Line  R.  Co. — 
Abandonment — Goshen,  360 1.CC.  91 
(1979).  To  address  whether  this 
condition  adequately  protects  affected 
employees,  a  petition  for  partial 
revocation  imder  49  U.S.C.  10502(d) 
must  be  filed. 

Provided  no  formal  expression  of 
intent  to  file  an  offer  of  financial 
assistance  (OFA)  has  been  received,  this 
exemption  will  be  effective  on  January 
18, 1997,  unless  stayed  pending 
reconsideration.  Petitions  to  stay  that  do 
not  involve  environmental  issues,' 
formal  expressions  of  intent  to  file  an 
OFA  under  49  CFR  1152.27(c)(2),2  and 
trail  use/rail  banking  requests  under  49 
CFR  1152.29  3  must  be  filed  by 
December  30, 1996.  Petitions  to  reopen 
or  requests  for  pubUc  use  conditions 
under  49  CFR  1152.28  must  be  filed  by 
January  8, 1997,  with:  Office  of  the 
Secretary,  Case  Control  Branch,  Siuface 
Transportation  Board,  1201  Constitution 
Avenue,  N.W.,  Washington,  DC  20423. 

A  copy  of  any  petition  filed  with  the 
Board  should  be  sent  to  applicant's 
representative:  Robert  J.  Koch,  Esq., 
Bessemer  and  Lake  Erie  Railroad 
Company,  135  Jamison  Lane,  P.O.  Box 
68,  Monroeville,  PA  15146. 

If  the  verified  notice  contains  false  or 
misleading  information,  the  exemption 
is  void  ab  initio. 

B&LE  has  filed  an  environmental 
report  which  addresses  the 
abandonment's  effects,  if  any,  on  the 
environment  and  historic  resoiut:es.  The 
Section  of  Environmental  Analysis 
(SEA)  will  issue  an  environmental 
assessment  (EA)  by  December  24, 1996. 
biterested  persons  may  obtain  a  copy  of 
the  EA  by  vmting  to  SEA  (Room  3219, 
Surface  Transportation  Board, 
Washington,  DC  20423)  or  by  calling 
Elaine  Kaiser,  Chief  of  SEA,  at  (202) 
927-6248.  Comments  on  environmental 
and  historic  preservation  matters  must 
be  filed  within  15  days  after  the  EA 
becomes  available  to  the  pubUc. 

Environmental,  historic  preservation, 
pubhc  use,  or  trail  use/rail  banking 


■  The  Board  will  grant  a  stay  if  an  informed 
decision  pn  environmental  issues  (whether  raised 
by  a  party  or  by  the  Board's  Section  of 
Environmental  Analysis  in  its  independent 
investigation)  cannot  be  made  before  the 
exemption's  eSective  date.  See  Exemption  afOut- 
ofSenrice  Rail  Lines,  5  LCC2d  377  (1989).  Any 
-request  for  a  stay  should  be  filed  as  soon  as  possible 
so  that  the  Board  may  take  appropriate  action  before 
the  exemption's  efiective  date. 

*  See  Exempt,  of  Bail  Abandonment — Offen  of 
Finan.  Assist.,  4 1.CC2d  164  (1987). 

^  The  Board  will  accept  late-filed  trail  use 
requests  as  long  as  the  abandonment  has  not  been 
consummated  and  the  abandoning  railroad  is 
willing  to  negotiate  an  agreement 


conditicms  v<dll  be  imposed,  where 
appropriate,  in  a  subsequent  decision. 

Decided:  December  12, 1996. 
By  the  Board,  David  M.  Konsdmik. 
DirectOT,  Office  of  Proceedings. 

Vamon  A.  Williams, 

Secretary. 

(PR  Doc.  96-32231  Filed  12-18-96;  8:45  am] 

MLUNQ  CODE  4aiS-0»-P 

[STB  DockM  No.  AB-167  (Sub-No.  1172X)] 

Consolidated  Rail  Corporation; 
AbarKlonnMnt  Exwnptton  in  Middlesex 
County.  NJ 

Consolidated  Rail  Corporation 
(Conrail)  has  filed  a  notice  of  exemption 
under  49  CFR  1152  Subpart  F— Exempt 
Abandonments  to  abandon  a  1.08-mile 
portion  of  its  line  of  railroad  known  as 
the  Raritan  North  Shore  Industrial  Track 
between  milepost  0.00  and  milepost 
1.08  in  the  city  of  Perth  Amboy, 
Middlesex  Coimty,  NJ. 

Conrail  has  certified  that:  (1)  No  local 
traffic  has  moved  over  the  line  for  at 
least  2  years;  (2)  there  is  no  overhead 
traffic  on  the  line;  (3)  no  formal 
complaint  filed  by  a  user  of  rail  service 
on  the  line  (or  by  a  state  or  local 
government  entity  acting  on  behalf  of 
such  user)  regarding  cessation  of  service 
over  the  line  either  is  pending  with  the 
Surface  Transportation  Board  (Board)  or 
with  any  U.S.  District  Court  or  has  been 
decided  in  favor  of  complainant  within 
the  2-year  period;  and  (4)  the 
requirements  at  49  CFR  1105.7 
(environmental  reports),  49  CFR  1105.8 
(historic  reports),  49  CFR  1105.11 
(transmittal  letter),  49  CFR  1105.12 
(newspaper  publication),  and  49  CFR 
1152.50(d)(1)  (notice  to  governmental 
agencies)  have  been  met. 

As  a  condition  to  this  exemption,  any 
employee  adversely  affected  by  the 
abandonment  shall  be  protected  under 
Oregon  Short  Line  R.  Co. — 
Abandonment — Goshen,  360  I.CC.  91 
(1979).  To  address  whether  this 
condition  adequately  protects  affected 
employees,  a  petition  for  partial 
revocation  imder  49  U.S.C  10502(d) 
must  be  filed. 

Provided  no  formal  expression  of 
intent  to  file  an  offer  of  financial 
assistance  (OFA)  has  been  received,  this 
exemption  will  be  effective  on  January 
18, 1997,  imless  stayed  pending 
reconsideration.  Petitions  to  stay  that  do 
not  involve  environmental  issues,' 


formal  expressions  of  intent  to  file  an 
OFA  under  49  CFR  1152.27(c)(2),2  and 
trail  use/rail  banking  requests  under  49 
CFR  1 152.29  3  must  be  filed  by 
December  30, 1996.  Petitions  to  reopen 
or  requests  for  pubUc  use  conditions 
under  49  CFR  1152.28  must  be  filed  by 
January  8, 1997,  with:  Office  of  the 
Secretary,  Case  Control  Branch,  Surface 
Transportation  Board,  1201  Constitution 
Avenue,  N.W.,  Washington,  DC  20423. 

A  copy  of  any  petition  filed  %vith  the 
Board  should  be  sent  to  appUcant's 
representative:  John  K.  Enright, 
Associate  General  Coimsel, 
Consohdated  Rail  Corporation,  2001 
Market  Street— 16A,  Philadelphia,  PA 
19101-1416. 

If  the  verified  notice  contains  false  or 
misleading  information,  the  exemption 
is  void  ab  initio. 

Conrail  has  filed  an  environmental 
report  which  addresses  the 
abandonment's  effects,  if  any,  on  the 
environment  and  historic  resources.  The 
Section  of  Environmental  Analysis 
(SEA)  will  issue  an  environmental 
assessment  (EA)  by  £>ecember  24, 1996. 
Interested  persons  may  obtain  a  copy  of 
the  EA  by  writing  to  SEA  (Room  3219. 
Surface  Transportation  Board, 
Washington.  DC  20423)  or  by  calling 
Elaine  Kaiser,  Chief  of  SEA,  at  (202) 
927-6248.  Comments  on  environmental 
and  historic  preservation  matters  must 
be  filed  within  15  days  after  the  EA 
becomes  available  to  the  pubUc. 

Environmental,  historic  preservation, 
public  use,  or  trail  use/rail  banking 
conditions  will  be  imposed,  where 
appropriate,  in  a  subsequent  decision. 

.    Decided:  December  12, 1996. 

By  the  board.  David  M.  Konochnik, 
Director,  Office  of  Prtx^eedings. 
Venum  A.  WilUams, 
Secretary. 
[PR  Doc.  96-32230  Filed  12-18-96:  8:45  am] 

BMJJNQ  CODE  4»1S-0Q-P- 


DEPARTMENT  OF  VETERANS 
AFFAIRS 

Advisory  Committee  on  Prosthetics 
and  Special-Disabilities  Programs, 
Notice  of  Meeting 

The  Department  of  Veterans  Affairs 
(VA)  gives  notice  imder  Pubhc  Law  92- 


■  The  Board  will  grant  a  stay  if  an  informed 
decision  on  environmental  issues  (whether  raised 
by  a  {>arty  or  by  the  Board's  Section  of 
Environmental  Analysis  in  its  independent 
investigation)  cannot  be  made  before  the 
exemption's  e&ctive  data.  See  Exemption  of  Out- 


of-Setvice  Rail  Lines,  5  I.CC2d  377  (1989).  Any 
request  for  a  stay  should  be  filed  as  soon  as  posaibia 
so  that  the  Board  may  take  appropriate  action  before 
the  exemption's  eSective  date. 

'  See  Exempt,  of  Rail  Abandonment— O^rs  of 
Finan.  Assist..  4  LCCZd  164  (1967). 

'The  Board  will  accept  Late-filed  trail  use 
requests  as  long  as  the  abandonment  has  not  bean 
consummated  and  the  abandoning  railroad  is 
willing  to  negotiate  an  agFa«nanL 
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463  that  a  meetiiig  of  the  Advisory 
Committee  on  Prosthetics  and  Spedal- 
Disabilities  Programs  will  be  held  on 
January  8, 1997,  at  VA  Headquarters, 
810  Vermont  Avenue,  NW., 
Washington.  DC  The  meeting  will  be 
held  in  Room  930  and  commence  at 
2:30  p.m.  and  adjourn  no  later  than  4:30 
p.m.  The  purpose  of  this  meeting  is  for 
VA  to  soUdt  input  from  the  Advisory 
Committee  on  Prosthetics  and  Special- 
DisabiUties  Programs  concerning  VA's 
implementation  of  section  1706  of  38, 
U.S.C,  (Public  Uw  104-262.  The 
Veterans'  Health  Care  Eligibility  Reform 
Act).  Specifically,  a  draft  decision  paper 
regarding  VA's  definition  of  capacity 
and  special  disability  programs  will  be 
disctissed.  Due  to  the  Cact  that 
Committee  members  are  located 
geographically  across  the  country  and 
that  this  meeting  is  anticipated  to  be 
held  no  longer  than  two  hours,  members 
of  the  Advisory  Committee  on 
Prosthetics  and  Special-DisabiUties 
Programs  wiU  be  contacted  for  this 
meeting  via  conference  calL 

The  meeting  is  open  to  the  public. 
Due  to  the  shortness  of  the  meeting, 
pubhc  participation  is  restricted  to 
written  comments.  Comments  should  be 
submitted  5  days  before  the  meeting  or 
10  days  after  the  meeting.  For  those 
wishing  to  attend,  and/or  requesting  a 
copy  of  Public  Law  102-262,  section 
1706  or  additional  information 
concerning  the  meeting,  please  contact 
Kathy  Pessagno,  Veterans  Health 
Administration  (113),  phone  (202)  273- 
8512,  Department  of  Veterans  Afbirs. 
810  Vermont  Avenue.  NW., 
Washington,  DC  20420,  prior  to  January 
7, 1997.  All  written  comments  received 


will  be  available  for  public  inspection  at 
the  above  address.  ^ 

Dated:  Dacnnber  12, 1996. 

ByDirsctianof  thaSflcratuy.  ■  >  ' 

IlsywiJ  Baaniitw, 
Conunittee  KtanagBment  Officer. 
[FR  Doc  96-32180  Filed  12-18-96;  8:45  am) 


Sctanlific  lWi/\mm  and  Evaluation 
Board  for  Health  Servtc«s  Raaaarch 
and  Davelopmont  Servlca,  Notica  of 
lAaating 

The  Department  of  Veterans  Afiiairs, 
Veterans  Hecdth  Administration,  gives 
notice  imder  Pub.  L  92-463,  that  a 
meeting  of  the  Scientific  Review  and 
Evaluation  Board  for  Health  Services 
Research  and  Development  Service  will 
be  held  at  the  Sheraton  Gunter  Hotel, 
205  E.  Houston  Street,  San  Antonio,  TX, 
January  7  through  January  9, 1997.  The 
session  on  January  7,  1997,  is  scheduled 
to  begin  at  1  p.m.  and  end  at  5  p.m. 
(Central  Time).  The  sessions  scJieduled 
for  January  8  and  9  are  scheduled  to 
begin  at  8  a.m.  and  end  at  5  p.m. 
(Central  Time).  The  purpose  of  the 
meeting  is  to  review  research  and 
development  applications  concerned 
with  the  measurement  and  evaluation  of 
health  care  systems  and  with  testing 
new  methods  of  health  care  deUvery 
and  management.  AppUcations  are 
reviewed  for  scientific  and  technical 
merit.  Recommendations  regarding  their 
funding  are  prepared  for  the  Chief 
Research  and  Development  Officer  (12). 

This  meeting  will  be  open  to  the 
pubhc  (to  the  seating  capacity  of  the  . 
room)  at  the  start  of  the  Janxiary  7 


session  for  approximately  one  half-hour 
to  cover  administrative  matters  and  to 
discuss  the  general  status  of  the 
program.  The  closed  {K>rtion  of  the 
meeting  involves  discussirai, 
examination,  reference  to,  and  oral 
review  of  staff  and  constiltant  critiques 
of  research  protocols  and  similar 
dociunents.  During  this  portion  of  the 
meeting,  discussion  and 
recommendations  will  deal  with  the 
quahfications  of  the  personnel 
conducting  the  studies  (the  disclosure  of 
which  would  constitute  a  clearly 
unwarranted  invasion  of  personal 
privacy),  as  well  as  research  information 
(the  premaliue  disclosiue  of  which 
would  be  likely  to  frustrate  significantly 
implementation  of  proposed  agency 
action  regarding  such  research  projects). 
As  provided  by  the  subsection  10(d)  of 
Pub.  L.  92-463,  as  amended  by  Pub.  L. 
94-409,  closing  portions  of  these 
meetings  are  in  accordance  with  5 
U.S.C  552b(c)  (6)  and  (9)P). 

Due  to  the  limited  seating  capacity  of 
the  room,  those  who  plan  to  attend  the 
open  session  should  Contact  Mr.  E. 
William,  M.S.H.A.,  Review  Program 
Manager  (124F),  Health  Services 
Research  and  Development  Service, 
Department  of, Veterans  Afiiairs,  810 
Vermont  Avenue,  N.W..  Washington, 
D.C.,  at  least  five  days  before  the 
meeting.  For  further  information,  he  can 
be  reached  at  202.273.8254. 

Dated:  Decranber  12. 1996. 

By  Direction  of  the  Secretaiy: 
Hsyward  Bannkter, 
Committee  ManagBment  Officer. 
(FR  Doc.  96-32179  Filed  12-16-96;  8:45  am] 
BHJJNQ  COOS  sne-ei-M 
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This  section  of  the  FEDERAL  REGISTER 
contains  edHorial  corrections  of  previously 
publnhed  Presidential,  Rule,  Proposed  Rule, 
and  Notice  documents.  These  corrections  are 
prepared  t)y  the  Office  of  the  Federal 
Register.  Agency  prepared  corrections  are 
issued  as  signed  documents  and  appear  in 
the  appropriate  document  categories 
elsewhere  in  the  issue. 


DEPAFITMENT  OF  DEFENSE 

Office  of  the  Secretary 

Public  Information  Collection 
RequirenMnt  Submitted  to  the  Office  of 
Management  and  Budget  (0MB)  for 
Review 

Correction 

In  notice  document  96-31342, 
appearing  on  page  65029,  in  the  issue  of 
Tuesday,  December  10, 1996.  make  the 
following  correction: 

On  Page  65029,  in  the  second  column, 
in  the  fourteenth  line  from  the  bottom, 
the  date  "December  7. 1996"  should 
read  "December  17, 1996". 

MUMO  cooc  ises-*i-o 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commiaaion 


[Dodwt  No.  CP94-38-001] 

Ouachita  River  Qaa  Storage  Company, 
LLC;  Notice  of  Application 

Correction 

In  notice  document  96-31792. 
appearing  on  page  66030,  in  the  issue  of 
Monday,  December  16, 1996,  in  the 
second  column,  the  subject  heading 
should  read  as  set  forth  above. 

BUMQcooE  ises-m-o 


FEDERAL  TRADE  COMMISSION 

16CFRPart260 

Guidea  for  the  Uae  of  Environmental 
Marketing  Claima 

Correction 

In  rule  document  96-25938  beginning 
on  page  53311  in  the  issue  of  Friday, 


October  11, 1996,  make  the  following 
corrections: 

f2e0i5    (Corrected] 

1.  On  page  53317,  in  the  first  column, 
in  §  260.5,  in  the  eighth  line,  footnote 
reference  "13"  and  the  footnote  at  the 
bottom  of  the  page  should  read  "1". 

§26a7    [Conected] 

2.  On  page  53318,  in  the  first  column, 
in  §  260.7  introductory  text,  in  the  last 
line,  footnote  reference  "14"  and  the 
footnote  at  the  bottom  of  the  page 
should  read  "2". 

3.  On  page  53319,  in  the  first  column, 
in  §  260.7(b)(2),  in  EKomple  4,  in  the  last 
line,  footnote  reference  "15"  and  the 
footnote  at  the  bottom  of  the  page 
should  read  "3". 

BajjNGCooe  is«s-*i-o 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40CFRPart76 
(AO-Fm.-66ae-i] 

nN20eO-AF48 

Add  Rain  Progfam;  NNrogan  OxMm 
Emisaion  Raduction  Prof^am 

AGENCY:  Enviroamental  Protection 

Agency  (EPA). 

ACmow;  Final  mle. 

SUMMARY:  This  action  promulgates 
standards  for  the  second  phase  of  the 
Nitrogen  Oxides  Reduction  Program 
under  Htle  IV  of  the  Qean  Air  Act 
("CAA"  or  "the  Act")  by  establishing 
nitrogen  oxides  (NOx)  emission 
limitations  for  certain  coal-fired  electric 
utility  units  and  revising  NOx  emission 
limitations  for  others  as  specified  in 
section  407(b)(2)  of  the  Act  The 
emission  limitaticms  will  reduce  the 
serious  adverse  effects  of  NOx  emissions 
on  human  health,  visibility,  ecosystems, 
and  materials. 

EFFECTIVE  DATE:  December  19. 1996. 
ADDRESSES:  DockBt.  Docket  No.  A-95- 
28.  containing  information  considered 
during  development  of  the  promulgated 
standards,  is  available  for  public 
inspection  and  copying  between  8:30 
a.m.  and  3:30  p.m.,  Monday  through 
Friday,  at  EPA's  Air  Docket  Section 
(LE-131),  Waterside  Mall.  Room  M1500, 
1st  Floor,  401  M  Street.  SW. 
Washington,  DC  20460.  A  reasonable  fee 
may  be  charged  for  copying. 

Background  information  document. 
The  badcground  information  document 
containing  responses  to  public 
comments  on  the  proposed  standards 
may  be  obtained  from  the  docket.  Pleese 
refer  to  "Phase  D  Nitrogen  Oxides 
Emission  Reduction  Program — Response 
to  Comments  Document". 
FOR  FURTHER  INFORMATKM  CONTACT: 
Peter  Tsirigotis.  Source  Assessment 
Branch.  Add  Rain  Division  (6204J),  U.S. 
Environmental  Protection  Agency.  401 
M  Street  S.W..  Washingtm.  DC  20460 
(202-233-9620). 

SUPPLEMENTARY  INFORMATION: 

Regulated  Entities 

Entities  regulated  by  this  action  are 
electric  service  providers  that  nm  or 
operate  coal-fired  electric  utility  boilers 
including  dry  botiom  wall-fired  and 
tangentially  fired  boilers  (Group  1)  and 
certain  other  boiler  types  including 
boilers  applying  cell-burner  technology, 
cyclone  boilers,  wet  bottom  boilers,  and 
other  types  of  coal-fired  boilers  (Group 
2).  Regulated  entities  and  boilers 
include: 


Regulated  Entities 

Regulated  Boilers 

Electric  Service  Pro- 

Dry bottom  wat-fired. 

viders. 

TangertMy  fired. 

Cel  Burners. 

Cydones  (larger  ttnn 

1S6MMte). 
Veiticaly  fred. 

Wet  bottoms  (larger 

thvi  66  MWe). 

This  table  is  not  intended  to  represent 
a  definitive  enimieration  of  all  existing 
and  future  entities  regulated  by  this, 
action.  Rather,  its  intent  is  to  provide  a 
general  guide  for  readers  and  to  list 
entities  that  EPA  is  now  aware  willbe 
regulated  by  this  actim.  Other  types  of 
entities  not  listed  in  the  table  could  also 
be  regulated.  To  determine  whether 
your  (facility,  company,  business, 
oiganixation.  etc)  is  regulated  by  this 
action,  you  ^oxild  carefully  examine 
the  applicability  criteria  in  §§  72.6  and 
,  76.1  of  title  40  of  the  Code  of  Federal 
Regulations.  If  you  have  questions 
regarding  the  applicability  of  this  action 
to  a  particular  entity,  consult  the  person 
named  in  the  preceding  "For  Further 
Infumaticm  Contact"  section. 

The  information  in  this  preamble  is 
organized  as  follows: 

L  Rule  Background 

A.  PurpoM  of  Acid  Rain  NQx  Bmisrion 
Reduction  Program  ^-  '  '  '  ^ 

,  B.  Summary  of  Pinal  Rule        "■ '  •    •«*-••• 

1.  NOx  Standards  Promulgated  by  thia  Rule 

2.  Rationale  for  Revising  Croup  1  NOx 
Emission  Limits  and  Environmental  Impact 
of  (koiu)  2  NOx  Emission  Limits 

n.  Public  Participation  '  «.    ' 

m.  Summary  of  Majcv  Comments  and 
Responses 

A.  Phase  D.  Group  1  Boiler  NOx  Emission 
Limits 

1.  Boiler  Population  Used  to  Assess  NOx 
Emission  Limits 

2.  Tune  Period/ Averaging  Basis  Uead  to 
Evaluate  Perfbmiance  of  Low  NOx  Burner 
Tecimology 

3.  Analysis  Method  Used  to  Establish 
Reasonably  Achievable  Emission  Limitations 
for  Phase  n,  Croup  1  Boilers 

4.  Percentile  Used  to  De&ie  Acfaievability 

B.  Group  2  Boiler  NOx  Emission  Limits 

1.  Cost  Comparability  and  Its  Basis 

2.  Cost  Comparison  Methodology 

3.  Retrofit -Nature  of  Group  2  Controls 

4.  Group  2  Boiler  Size  Exemption 

5.  Cyclone  Boiler  NOx  Controls 

6.  Wet  Bottom  Boiler  NOx  Controls 

7.  Vertically  Fired  Boiler  NOx  Controls 

8.  Cell  Burner  Boiler  NOx  Controls 

9.  Revision  of  Proposed  Group  2  Boiler 
NOx  Emission  Limits 

C  Compliance  Issues 
D.  Title  IV  NOx  Program's  Relationship  to 
Tide  I  and  NOx  Trading  Issues 
IV.  Administrative  Requirements 

A.  Docket  '      ~ 

B.  Executive  Order  12866 
C  Unfunded  Mandates  Act 


D.  Paperwork  Reduction  Act 
B.  Regulatory  FlexibiUty  Act 

F.  Submission  to  Congress  and  the  General 
Accounting  Office 

G.  Miscellaneous 

I.  Rule  Background 

A.  Purpose  of  Add  Rain  NOx  Emission 
Reduction  Program 

■   The  primary  purpose  of  the  Acid  Rain 
NOx  Emission  Reduction  Program  is  to 
reduce  the  multiple  adverse  effects  of 
the  oxides  of  nitrogen,  a  femily  of  highly 
reactive  gaseous  compounds  that 
contribute  to  air  and  wrater  pollution,  by 
substantially  reducing  annual  emissions 
from  coal-fired  power  plants.  Since  the 
1970  passage  of  the  Qean  Air  Act.  NOx 
has  increased  about  7%;  it  is  the  only 
conventional  air  pollutant  to  show  an 
increase  nationwide.     <    3 

Electric  utilities  are  a  hiia)or 
contributor  to  NOx  emissions 
nationwide:  in  1980,  they  accounted  for 
30  percent  of  total  NOx  emissions  and. 
from  1980  to  1990,  their  contribution 
rose  to  32  percent  of  total  NOx 
emissions.  In  1994.  electric  utility 
emissions  represented  about  33  percent 
of  the  total  annual  NOx  emissions. 
Approximately  90  percent  of  estimated 
electric  utility  NOx  emissions  were 
attributed  to  coal  combustion  (see 
docket  item  rV-A-8  (USEPA.  National 
Air  Pollution  Emission  Trends.  1900- 
1994  (EPA-454/R-«5-011)  at  2-2. 
October  1995)). 

The  NOx  emissions  discharged  into 
the  atmosphere  from  the  burning  of 
fossil  fuels  consists  primarily  of  nitric 
oxide  (NO).  Much  of  the  NO,  however, 
reacts  with  organic  radicals  in  the  air  to 
form  nitrogen  dioxide  (NOj)  and.  over 
longer  periods  of  time,  reacts  with  and 
forms  other  pollutants,  including  ozone 
(Os),  nitric  acid  (HNO3)  and  fine 
particles.  These  pollutants  are  harmful 
to  pubUc  health  and  the  environment 

NO2  and  airborne  nitrate  also  degrade 
visibility,  and  when  they  return  to  the 
earth  through  rain,  snow,  or  fog  ("wet 
deposition")  or  as  gases  ("dry 
deposition"),  they  ccmtribute  to 
acidification  of  lakes  and  streams  and  to 
excessive  nitrogen  loadings  to  estuaries 
and  coastal  water  systems  such  as  in  the 
Chesapeake  Bay  ("eutrophication"). 

NO2  has  been  dociunented  to  cause 
eye  irritation,  either  by  itself  or  when 
oxidized  photochemically  into 
peroxyacetyl  nitrate  (PAN).  Ozone,  the 
most  abimdant  of  the  photochemical 
oxidants,  is  a  highly  reactive  chemical 
compound  whidi  can  have  serious 
adverse  effects  on  htunan  health,  plants, 
animals,  and  materials.  Fine  particles  at 
current  ambient  levels  contribute 
adversely  to  morbidity  and  mortality. 
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B.  Sununaiy  of  Final  Rule  .;•' 

1.  NOx  Standards  Promulgated  by  Tliis 
Rule 

EPA  today  is  promulgating  new 
emission  limitations  to  be  implemented 
for  nitrogen  oxides  (NOx)  emissions  for 
wall-fired  and  tangentially  fired  boilers 
(Group  1  boilers)  and  establishing 
emission  limitations  for  certain  other 
boilers  (Group  2  boilers).  The  final  rule 
implements  section  407  (b)(2)  of  the 
Act,  which  applies  to  NOx  emission 
limitations  for  Group  1  and  Group  2 
boilers  during  Phase  II  of  the  Add  Rain 
Program  (January  1,  2000  and  beyond). 
Under  section  407(b)(2)  the 
Administrator  "may  revise"  the 
applicable  NOx  emission  limitations  for 
Group  1  boilers  in  Phase  II  if  the 
Administrator  determines  that  "more 
efiisctive  low  NOx  burner  technology  is 
available,"  i.e..  that  data  on  the 
effectiveness  of  low  NOx  burner 
technology  (LNBj  installed  after  passage 
of  the  Clean  Air  Act  Amendments  of 
1990  supports  emission  limitations 
more  stringent  than  the  limitations 
established  for  Otnip  1  boilers  during 
Phase  I  of  the  Acid  Rain  Program 
pursuant  to  section  407(b)(1)  of  the  Act. 
42  U.S.C.  7651f0>)(2).  Also  under 
section  407(b)(2)  of  the  Act,  the 
Administrator  must  establish  NOx 
emission  limitations  (on  a  Ib/mmBtu 
annual  average  basis)  for  (koup  2 
boilers,  which  include  wet  bottom 
boilers,  cyclone  boilers,  cell  burner 
boilers,  and  all  other  types  of  utility 
boilers  not  classified  as  dry  botton^  wall- 
fired  and  tangentially  fired  boilers,  and 
must  meet  cotain  requirements  in 
establishing  these  limitations.  In  setting 
the  final  emission  limitations  for  &oup 
1  and  Group  2  boilers,  as  summarized 
below,  the  Administrator  has  met  the 
requirements  in  section  407(b)(2)  of  the 
Act. 

j.  Revision  of  NOx  Emission  Limits  for 
Phase  n,  Group  1  Boilas 

The  Agency  has  developed  a 
computerized  database  ccmtaining 
detailed  information  on  the 
characteristics  and  emission  rates  of  all 
coal-fired  units  with  Group  1  boilers  on 
which  low  NOx  burners  (LNBs)  have 
been  installed  without  any  other  NOx 
controls,  and  for  which  EPA  lias  both^ 
quality  assured  long-term  post-retrofit 
hourly  NOx  emission  rate  data, 
measikred  by  continuous  emission 
monitoring  systems  (CEMS),  certified 
pursuant  to  40  CFR  part  75  (Acid  Rain 
Continuous  Emission  Monitoring  Rule), 
and  quality  assured  short-term  (XM  or 
test  data  measurements  of  imoontrolled 
emission  rates.  This  database,  called  the 
"LNB  Application  Database,"  consists  of 


39  dry  bottom  wall-fired  boilers  and  14 
tangentially  fired  boilers  and  forms  the 
technical  basis  for  EPA's  evaluation  of 
the  effectiveness  (percent  NOx  removal) 
of  LNBs  applied  to  Group  1  boilers. 

For  the  final  rule.  EPA  has  adopted  a 
methodology  that  employs  "load- 
weighted  annual  average  NOx  emission 
rates"  over  the  full  "post-optimization 
period"  for  evaluating  the  effectiveness 
of  LNBs.  The  post-optimization  period 
includes  all  available  data  beginning 
with  the  first  hour  of  the  low  NOx 
period,'  when  the  LNBs  were  operating  ~ 
under  optimized  NOx  removal 
conditions,  and  extending  to  the  end  of 
the  entire  data  set,  i.e.,  through  June  30, 
1996,  the  end  of  the  latest  available 
reporting  period  from  the  Acid  Rain 
Emissions  Tracking  System  (ETS).  The 
post-optimization  period  contains 
quality  assvired  C^4  data  spanning  at 
least  4  calendar  months  for  every  boiler 
and  at  least  11  calendar  months  for  most 
boilers  (83%).  In  addition,  EPA  appUed 
a  NOx/load  weighting  scheme,  using 
hourly  load  data  reported  for  1995,  to 
develop  'load-weighted"  annual 
average  NOx  emission  rates  bam  the 
data  set  (see  discussion  in  section 
in.A.2.iii  of  this  preamble).  Two 
advantages  of  using  load-weighted 
annual  average  NOx  emission  rates  over 
the  post-optimization  period  are  that  the 
criteria  used  to  define  the  "post- 
optimization  period"  take  into  account 
the  site-specific  nature  of  the  IJNfB 
equipment  optimization  and  operator 
training  processes  while  the  use  of 
"load  weighting"  accounts  for  any 
potential  impact  of  annual  load  dispatch 
patterns  on  NOx  emissions. 

Follovring  the  identification  of 
appropriate  LNB  applications  and  time 
period  for  analysis,  EPA  developed  a 
two-part  model  to  estimate:  (1)  Annual 
average  emission  rates  that  can  be 
sustauied  by  LNBs  installed  on  Phase  II 
units  widi  Group  1  boilers  and  (2) 
percentile  distributions  of  Phase  II  units 
that  can  comply  with  various 
performance  standards.  The  first  part  of 
the  model  calculates  the  percent 
reduction  achievable  by  U^s  as  a    ^ 
funcdtm  of  uncontrolled  emission  rate, 
and  the  second  part  applies  the 
estimated  percent  reduction  to  boiler- 
specific  uncontrolled  emission  rates  for 
the  population  of  units  that  will  be 


■  Tha  "low  NOx  period"  EPA  uaed  far  aaMwing 
p«rfoniMiioe  of  Lfffi*  ^plied  to  Group  1  boilei* 
was  dafinad  by  identifying  the  low»si  avarage  NOx 
amiasion  lala  aach  boilar  haa  austained  for  at  laaat 
52  days,  1.8.,  over  a  pariod  of  1.24S  hours  vfb»D  tha 
boiler  waa  oparating  and  valid  CEM  data,  measured 
by  CZMS  cartified  pursuant  to  40  CFR  part  75,  were 
availMile.  (Data  for  30  calendar  days  following 
«^m«f.<  dale  boiler  began  operating  after 
shutdown  tor  LNB  retrofit  are  not  used  when 
making  this  determination.  See  Table  1.  DQO  UD]. 


subject  to  any  revised  NOx  emission 
limitations  in  Phase  II.  EPA  used  the 
percentile  distributions  to  select 
reasonably  achievable  emission  limits 
for  the  two  types  of  Group  1  boilers, 
where  "reasonably  achievable"  is 
defined  as  the  controlled  emission  rate 
85  to  90  percent  of  the  affected 
population  of  units  can  meet  or  exceed 
on  an  annual  average  basis. 

EPA  concludes  that  more  eSoctive  low 
NOx  burner  technology  is  available  for  diy 
bottom  wall-fired  and  tangentially  fired       ~^ 
boilers.  Fiuther,  EPA  concludes  that  for  dry 
bottom  wall-fired  boilers,  0.46  Ib/mmBtu  is  a 
reasonable  emission  limitation  that  is 
achievable  using  such  technology.  EPA 
estimates  that  85  to  90%  of  the  Phase  D  dry 
bottom  wall-fired  boilers  can  achieve  this 
emission  rate.  The  implementation  of  this 
standard,  will  result  in  an  additional  NOx 
emissions  reduction  of  approximately  90,000 
tons  per  year,  beginning  in  2000,  below  the 
emission  levels  anticipated  under  the  Phase 
I  Acid  Rain  NOx  Emission  Reduction  Rule 
(60  FR  16751,  April  13, 1995). 

Finally,  EPA  concludes  that  bx 
tangentially  fired  boilers,  0.40  Ib/mmBtu  is  a 
reasonable  emission  limitation  that  is 
achievable  using  such  technology.  EPA 
estimates  that  65  to  90%  of  the  Phase  n 
tangentially  fired  boilers  can  achieve  this 
emission  rate.  The  implementation  of  this 
standard  will  result  in  an  additional  NOx 
emissions  reduction  of  approximately  30,000 
tons  per  year,  beginning  in  2000.  below  the 
nnission  levels  anticipated  Under  the  Riase 
I  Acid  Rain  NOx  Emission  Reduction  Rule. 
As  discussed  below,  EPA  exercises  its 
discretion  under  section  407(b)(1)  to  adopt 
these  revised  &oup  1  NOx  emission 
limitations  because  the  resulting  additional 
reductions  are  a  reasonable  step  toward 
achieving  necessary,  significant  NOx 
reductions  and  are  consistent  with  the 
guideline  in  section  401(b)  oooceming  the 
level  of  NOx  reductions  to  lie  adiieved. 

ii.  Establishmetd  of  Group  2  Emission 
Limitations 

In  (Hder  to  meet  the  requirements  of 
section  407(b)(2).  EPA  is  using  the 
following  methodology  for  establishing 
Group  2  emission  limitations: 

First.  EPA  determines  what  NOx 
control  technologies  are  the  best 
systems  of  oootinuous  emission 
leductioa  available  for  eadi  category  of 
Ckoup  2  boilers.  Further,  EPA  constden 
only  technologies  for  wbich  there  is 
reliaUe  cost  information  on  which  to 
base  a  determination  of  whether  they 
are  of  comparable  cost  to  LNBs,  appUed 
to  (koiq>  1  boilers. 

Second,  B>A  evaluates  each  such 
NOx  coaotrol  technology  and  estimates 
the  dollar  cost  per  ton  of  NOx  removed 
using  the  ocmtnd  technology  on  each 
boiler  in  tiie  Group  2  population  that  is 
in  tiie  appropriate  Group  2  boiler 
oateg(Hy.  EPA  then  compares  the  dollar 
cost  per  ton  of  NOx  removed  for  each 
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NOx  control  technology  applied  to  the 
&oup  2  boiler  category  to  ue  dollar 
cost  per  ton  of  NOx  removed  for  low 
NOx  biimen  applied  to  dry  bottom 
wall-fired  and  tangentially  fired  boilers. 
Baaed  on  this  cximparison,  EPA 
detennines  whether  the  NOx  control 
technology  applied  to  the  Group  2  boiler 
category  has  a  cost-effectiveness 
comparable  to  that  H  LNBs  applied  to 
Group  1  boilers. 

Third,  EPA  estimates  the  percent 
change  in  electricity  rates  for  consumers 
resulting  from  costs  (in  mills  per 
Idlowatt-hour)  associated  with  the 
application  of  emission  limitations  on 
Ckoup  2  boilers.  This  value  is  then 
compared  to  the  percent  change  in 
natiouMride  electricity  rates  due  to  the 
establishment  of  emission  limitations 
for  LNBs  on  Group  1  boilers.  EPA  also 
estimates  the  emission  reductions  that 
are  likely  to  be  achieved  and  considers 
any  other  environmental  impacts  likely 
to  result  from  application  of  each  NOx 
control  technology. 

Fourth,  EPA  assesses  the  performance 
(percent  NOx  reduction)  of  each  cost- 
comparable  Group  2  control  technology 
and  apphes  that  reduction  percentage  to 
data  on  the  uncontrolled  emissions  of 
each  boiler  that  is  in  the  particular 
category  of  Group  2  boilers  and  that  will 
be  subject  to  the  Group  2  emission 
limitation.  The  emission  limitaticm  that 
will  be  achievable  by  85  to  90%  of  the 
-  boiler  population  is  generally  selected, 
after  taking  account  of  energy  and 
environmental  impacts,  as  the  emission 
limitation  for  that  category  of  Group  2 
boiler. 

EPA  concludes  that  for  cell-bumer 
fired  boilers,  0.68  Ib/mmBtu  is  a 
reasonable  emission  limitation  that 
meets  the  requirements  of  section 
407(b)(2).  For  cell  burner  boilers,  plug- 
in  retrofits  and  non-plug  in  retrofits  are 
the  best  continuous  control  systems  that 
are  available  and  meet  the  cost 
comparability  reqiurement  EPA  bases 
the  emission  limitation  on  the  use  of 
these  control  technologies  and  estimates 
that  80%  of  the  cell  burner  population 
can  achieve  the  limitation.  The  energy 
impact,  i.e.,  impact  of  mills/kWh  cost 
on  electricity  consumers,  of  using  these 
technologies  to  meet  the  emission 
limitation  is  small  and  similar  in 
magnitude  to  the  energy  impact  of  using 
LNBs  on  Group  1  boilers.  The  emission 
limitation  will  resiilt  in  a  total  NOx 
emissions  reduction  of  approximately 
420,000  tons  per  year,  beginning  in 
2000,  without  OTgnifirwnt  increases  in 
other  air  pollutants  or  solid  waste.  As 
discussed  below,  the  resulting  NOx 
reductions  are  a  reasonable  step  toward 
achieving  necessary,  significant  NOx 


reductitms  and  are  consistent  with 
section  401(b). 

EPA  concludes  that  for  cyclone  fired 
boilers  larger  than  155  MWe,  0.86  lb/ 
nunBtu  is  a  reasonable  emission 
limitation  that  meets  the  reqiiirements 
of  section  407(b)(2).  For  cyclone  fired 
boilers,  gas  rebuming,  and  SCR  are  the 
best  continuous  control  systems  that  are 
available  and  meet  the  cost 
comparability  criteria.  The  energy 
impact,  i.e.,  impact  of  mills/kWh  cost 
on  electricity  consiuners,  of  using  these 
technologies  to  meet  the  emission 
limitation  is  small  and  similar  in 
magnitude  to  the  energy  impact  of  using 
LNBs  on  (koup  1  boilers.  EPA  bases  the 
emission  limitation  on  the  tise  of  these 
technologies  and  estimates  that  85  to 
90%  of  the  cyclone  fired  boiler 
population  can  achieve  the  emission 
liinitation.  The  emission  limit  will 
result  in  a  total  NOx  emissions 
reduction  of  approximately  225,000  tons 
per  year,  beginning  in  2600,  without 
significant  increases  in  other  air 
pollutants  or  solid  waste.  As  discussed 
below,  the  resulting  NOx  reductions  are 
a  reasonable  step  toward  achieving 
necessary,  significant  NOx  reductions 
and  are  consistent  with  section  401(b). 
EPA  has  decided  not  to  set  a  NOx 
emission  limitation  for  cyclone  boilers 
of  155  MWe  or  less. 

EPA  concludes  that  for  wet  bottom 
boilers  larger  than  65  MWe,  0.84  lb/ 
mmBtu  is  a  reasonable  emission 
limitation  that  meets  the  requirements 
of  section  407(b)(2).  For  wet  bottom 
boilers,  gas  rebuming,  and  SCR  axe  the 
best  continuous  control  systems  that  are 
available  and  meet  the  cost 
comparability  requirement.  EPA  bases 
the  emission  limitation  on  the  use  of 
these  technologies  and  estimates  that  85 
to  90%  of  the  wet  bottom  boiler 
population  can  achieve  the  emission 
limitation.  The  energy  impact,  i.e., 
impact  of  mills/kWh  cost  on  electricity 
consumers,  of  using  these  technologies 
to  meet  the  emission  limitation  is  small 
and  jrimiliir  in  magnitude  to  the  energy 
impact  of  using  LNBs  on  Group  1 
boilers.  The  emission  limitation  will 
result  in  a  total  NOx  emissions 
reduction  of  approximately  80,000  tons 
per  year,  beginning  in  2000,  without 
significant  increases  in  other  air 
pollutants  or  solid  waste.  As  discussed 
below,  the  resulting  NOx  reductions  are 
a  reasonable  step  toward  achieving 
necessary,  significant  NOx  reductions 
and  are  consistent  with  section  401(b). 
EPA  has  decided  not  to  set  a  NOx 
emission  limitation  for  wet  bottom 
boilers  of  65  MWe  or  less. 

EPA  concludes  that  for  vertically  fired 
boilers  0.80  Ib/mmBtu  is  a  reasonable 
emission  limitation  that  meets  the 


requirements  of  section  407(b)(2).  For 
vertically  fired  boilers,  combustion 
controls  are  the  best  continuous  control 
system  available  and  meet  the  cost 
comparability  requirement.  EPA  bases 
the  emission  limitation  on  the  use  of 
these  technologies  and  estimates  that  85 
to  90%  of  the  vertically  fired  boiler 
population  can  achieve  this  emission 
liinitation.  The  energy  impact,  i.e., 
impact  of  mills/kWh  cost  on  electricity 
consumers,  of  using  these  technologies 
to  meet  the  emission  limitation  is  small 
and  similar  in  magnitude  to  the  energy 
impact  of  using  LNBs  on  Group  1 
boilers.  The  emission  limitation  will 
result  in  a  total  NOx  emissions 
reduction  of  approximately  45,000  tons 
per  year,  beginning  in  2000,  without 
significant  increases  in  other  air 
pollutants  or  soUd  waste.  As  disctissed 
below,  the  resulting  NOx  reductions  are 
a  reasonable  step  toward  achieving 
necessary,  significant  NOx  reductions 
and  are  consistent  with  section  401(b). 
EPA  has  decided  not  to  set  a  NOx 
emission  limitation  for  arch-fired 
boilers,  a  subset  of  the  vertically  fired 
boiler  category. 

Finally,  EPA  has  decided  not  to  set  a 
NOx  emission  limitation  for  FBC 
boilers.  Because  these  units  are  already 
low  NOx  emitters  by  design,  the  NOx 
emissions  reduction  achieved  by 
installing  any  additional  control 
technology,  would  not  meet  the  cost- 
comparability  requirement  of  section 
407(b)(2).  Moreover,  setting  an  emission 
limitation  that  can  be  achieved  by  every 
existing  FBC  boiler  without  installing 
any  additional  control  technology 
would  have  an  adverse  environmental 
impact.  Some  e)dsting  boilers  emit  at 
rates  considerably  below  the  highest 
annual  rate  observed  among  FBC  boilers 
and  these  boilers  could  offset  the 
emission  reductions  otherwise  required 
of  other  affected  boilers  through 
emissions  averaging  under  §  76.10. 

EPA  has  also  decided  not  to  set  a  NOx 
emission  limitation  for  stoker  boilers. 
EPA  has  not  found  any  continuous 
control  technology  for  stoker  boilers  that 
meets  the  cost-comparability 
requirement. 

2.  Rationale  for  Revising  Group  1  NOx 
Emission  Limits  and  Environmental 
Impact  of  Group  2  NOx  Emission  Limits 

EPA  is  exercising  its  discretion  to 
revise  the  Phase  II,  Group  1  NOx 
emission  limitations  because:  (1)  NOx 
emissions  have  significant  adverse 
effects  on  human  health  and  the 
environment:  (2)  significant,  additional 
regional  NOx  reductions  from  current 
levels  are  likely  to  be  necessary;  (3) 
without  additional  actions  NOx 
emissions  are  projected  to  increase 
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nationwide  starting  in  2002;  (4)  the 
revision  of  Phase  n,  Group  1  emission 
limitations  is  one  of  the  most  cost- 
effective  means  of  achieving  additional 
NOx  redactions;  and  (5)  the  additional 
reductions  from  the  revision  represent  a 
reasonable  step  toward  achieving 
necessary  NOx  reductions.  In  addition, 
the  res\ilting  NOx  reductions  al« 
consistent  with  section  401(b).  The 
adverse  health  and  oivironmental 
effects  of  NOx  emissions  are  discussed 
in  the  proposed  rule  on  Phase  n  NOx 
emission  limitations.  61  FR  1442, 1453- 
55,  January  19. 1996.  EPA  reaffirms  that 
discussion,  which  siunmaiizes  this 
adverse  impact  of  NOx  emissions 
through:  The  formation  of  ozone, 
particulate  matter,  and  nitrogen  oxides; 
and  atmospheric  deposition  resulting  in 
eutrophicatian  of  water  bodies  and 
acidification  of  lakes  and  streams.  For 
the  same  reasons,  EPA  also  concludes 
that  the  adoption  of  the  Group  2 
emission  liinitations  set  forth  in  today's 
rule  is  supported  by  the  environm«ital 
impact  of  the  emission  reductions  that 
will  result. 

The  contribution  of  nitrogen  oxides  to 
the  formation  of  ozone,  add  deposition 
and  eutrophication  of  water  bodies  is 
substantial.  Consequently,  in  order  to 
address  these  problems,  significant  NOx 
emission  reductions  are  likely  to  be 
needed  on  a  regional  scale,  particularly 
in  the  eastern  half  of  the  U.S.  This  is  the 
portion  of  the  nation  in  which  most  of 
the  boilers  subject  to  NOx  emission 
limitations  imder  the  Acid  Rain 
Program  are  located;  87%  of  Phase  II, 
Group  1  boilers  and  89%  of  Group  2 
boilers  covered  by  today's  final  rule  are 
in  the  eastern  U.S. 

i.  Ozone 

With  regard  to  ozone,  additional 
regional  NOx  reductions  of  at  least  50% 
bom  current  levels  are  likely  to  be 
needed  over  large  portions  of  the  nation 
to  attain  and  maintain  the  national 
ambient  air  quality  standard  for  ozone. 
Modeling  results  using  EPA's  Regional 
Oxidant  Model  (ROM)  estimated  that 
NOx  reductions  of  about  75%  will  be 
needed  over  large  portions  of  the  nation 
to  reduce  ozone  concentrations  to  levels 
at  or  below  the  NAAQS  (see  docket  item 
IV-J-8  (EXISTMOD.TXT,  OTAG 
Modeling  and  Assessment  Subgroup 
Files  on  EPA's  TTN  Bulletin  Board, 
February  7, 1996)).  The  ROM  modeling 
results  were  among  the  reasons  for  the 
formation  of  the  Ozone  Transport 
Assessment  (koup  (OTAG),  comprised 
of  the  37  eastern-most  States  and  tasked 
with  developing  a  consensus  approach 
for  reducing  regional  NOx  emissions. 
OTAG  recently  completed  atmospheric 
modeling  simulations  using  SAI's  Urban 


Airshed  Model  (UAM-V)  (see  docket  - 
item  IV-J-21  (OTAG  Air  Quality 
Analysis  Workgroup,  1996)).  Tlie  results 
indicate  that:  broad  NOx  emission 
reductions  will  decrease  regional  ozone, 
high  ozone,  and  ozone  in  non- 
attainment  areas;  and  NOx  emission 
reductions  in  each  OTAG  sub-region 
will  be  needed  to  both  lower  ozone  in 
that  same  sub-region,  as  well  as  other 
sub-regions. 

Fiutner,  necessary  NOx  reductions  to 
achieve  or  maintain  the  ozone  standard 
have  been  estimated  for  several  other 
areas  of  the  country:  50-75%  bom  1990 
levels  throughout  the  Northeast  Ozone 
Transport  Region  (OTR)  (60  FR  4712, 
4722,  January  24, 1995);  up  to  90% 
reductions  in  the  Southeast  (see  docket 
item  II-I-98  (State  of  the  Southern 
Oxidants  Study,  1995));  and  a 
combination  of  75%  reductions  for  NOx 
and  25%  for  VOCs  regionally,  combined 
with  25%  for  NOx  and  75%  for  VOCs 
locally  in  the  New  York  region  (60  FR 
4721);  and  significant  NOx  reductions 
in  the  Lake  Michigan  area,  not  yet 
quantified.  The  results  of  a  study 
analyzing  ozone  non-attainment  in  the 
eastern  U.S.  found  that  nationwide  NOx 
emission  reductions  of  about  50%  from 
1990  levels  will  be  needed  to  approach 
achievement  of  the  necessary  ozone 
standards  (see  docket  item  IV-J-9  (Rao, 
S.T.,  et.al..  Dealing  with  the  Ozone  Non- 
Attainment  Problem  in  the  Eastern 
United  States,  AWMA  joiunal.  January 
1996)). 

ii.  Acid  Deposition 

Similarly,  additional,  regional  NOx 
reductions  of  at  least  40%  are  likely  to 
be  necessary  in  order  to  mitigate  the 
effects  of  add  deposition.  In  particular, 
it  is  estimated  that  between  40-50% 
reductions  of  NOx  in  the  Eastern  U.S. 
beyond  those  already  required  in  the 
Clean  Air  Act  may  be  necessary  simply 
to  keep  the  number  of  acidified  lakes  in 
the  Adirondacks  in  New  York  at  1984 
levels.  (See  docket  item  rV-A-6  [Acid 
Deposition  Standard  Feasibility  Study 
(EPA  430-R-95-001a)  at  xvi).)  Without 
additional  reductions,  the  number  of 
acidic  lakes  in  the  Adirondacks  are 
projeded  to  increase  by  almost  40%  by 
2040.  Id.  at  47.  Significant,  additional 
reductions  may  also  be  necessary  with 
regard  to  the  Mid- Appalachian  region 
(see  docket  item  IV-A-6  [Acid 
Deposition  Standard  Feasibility  Study  at 
xvi)). 

Hi.  Eutrophication  < 

NOx  emissions  also  contribufe 
significantly  to  eutrophication,  i.e.,  an 
overabundance  of  nitrogen  to  water 
bodies  that  leads  to  problems  of  nutrient 
enrichment.  Regional  NOx  raaission 


reductions  of  up  to  40%  are  likely  to  be 
needed.  The  signatories  to  the 
Chesapeake  Bay  Agreement.  (Maryland, 
Pennsylvania,  Virginia,  the  Oistrid  of 
Colimibia,  the  Chesapeake  Bay 
Commission,  and  the  federal 
govenunent)  have  agreed  on  a  goal  of  a 
40%  reduction  in  nitrogen  loadings  to 
the  Bay  by  2000  (relative  to  a  1985 
baseline),  representing  a  reduction  of  34 
millidn  kilograms  of  nitrogen  (see 
docket  item  IV-J-11  (Hicks  et  al., 
1995:6)).  In  addition,  they  agreed  to 
maintain,  after  2000,  a  cap  on  nitrogen 
loadings  at  60%  of  baseline  loadings. 
Present  estimates  are  that  approximately 
27%  of  total  nitrogen  loading  to  the  Bay 
system  comes  from  atmospheric  soiuces 
in  the  form  of  NOx  emissions  (see 
docket  items  IV-J-26  (Linker  et  al., 
1993)  and  IV-J-19  (Valigura  et  al., 
1995)).  Since  reducing  nitrogen  loading 
through  the  control  of  NOx  emissions 
can  be  as  cost-effective  as  controlling 
non-atmospheric  sources  of  nitrogen 
loading  (e.g.,  point  sources  such  as 
waste  water  treatment  and  non-point 
sources  such  as  farms),  up  to  a  40% 
reduction  of  the  contribution  in  NOx 
emissions  to  the  Bay  in  areas 
contributing  to  the  eutrophication  of  the 
Bay  is  likely  to  be  necessary. 

Although  the  watershed  of  the 
Chesapeake  Bay  encompasses 
approximately  64,000  square  miles,  the 
Chesapeake  Bay  "airshed."  which  is  the 
contiguous  area  providing  70%  of  the 
atmospheric  deposition  loads  to  the 
watershed  (see  docket  item  IV-J-18 
(Dermis,  1996)).  covers  up  to  600.000 
sqiiare  miles  in  area  (see  docket  item 
IV-J-3  (Valigura  et  al..  1996:23)}.  The 
airshed  extends  upwind  of.  as  well  as 
bordering  the  water  body  itself:  south  to 
South  Carolina,  north  to  Ontario, 
Canada,  and  westward  up  to  500  miles 
(see  docket  item  IV-J-ll  (Hicks  et  al., 
1995:6)).  NOx  emissions  bom  outside 
this  area  not  only  contribute  to 
eutrophication  in  the  Bay  but  also  to  the 
entire  coastline,  such  as  from  the 
Carolinas  to  New  York  (see  docket  item 
IV-J-3  (VaUgura  et  al.,  1996:23)). 

jv.  Utility  Contribution  to  Atmospheric 
NOx  Emissions 

Electric  utilities  contributed 
approximately  33%  of  total  atmospheric 
NOx  emissions  in  1994,  thus 
substantially  contributing  to  ozone 
formation,  acid  deposition,  and 
eutrophication. 

Table  1  siunmarizes  the  reductions  in 
atmospheric  NOx  emissions  likely 
needed  and  the  additional  reductions 
provided  by  today's  final  rule.  Although 
the  additional  reductions  from  coal- 
fired  utility  boilers  imder  the  final  rule 
are  substantial,  they  represent  only 
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about  5%  of  all  atmospheric  NOx 
emissions  from  all  sources  of  NOx 
emissions.  The  additional  reductions 
imdar  the  final  rule  represent  about  a 
15%  reduction  in  total  utility  emissions. 
Since  utilities  presently  contribute 
about  33%  of  total  NOx  emissions,  the 
final  rule  provides  reductions  of  about 
5%  of  total  NOx  emissions.  This 
reduction  level  is  significantly  less  than 
the  reduction  level  likely  to  be  needed 
to  mitigate  ozone,  add  deposition,  and 
eutrophication  (see  docket  item  rV-A-8 
(EPA,  "National  Air  Pollution  Emission 
Trends,  1900-1994"  at  2-2,  October, 
1995.  EPA-454/R-95-^ll)). 

Table  1.— Estimated  Regional  Re- 
ductions Necessary  to  Mitigate 
Various  Environmental  Effects 


Enviranrrientai  effect 

Ozone 

Add 

Eu- 
tro()h- 
icaiion 

Regional  NOx 
Reductions 

Necessary. 

More 
ttan 
50%. 

More 
then 
40%. 

Upto 
40% 

Table  1. —Estimated  Regional  Re- 
ductions Necessary  to  Mitigate 
Various    Environmental 
Effects— Continued 

EnvkoniTiental  effect 


Add 

Eu- 

Ozone 

siDon 

tiofjh- 
ication 

NOx  Reductions 

d%   

5%  .... 

5% 

Achieved  from 

the  Final  Riie 

as  Percentage 

- 

ofTotelNOx 

Emissions. 

V.  NOx  Reductions  Not  Sustained 

Although  national  NOx  emissions  are 
expected  to  decrease  up  to  the  year 
2000.  (see  docket  item  IV-A-«  (EPA, 
"National  Air  Pollution  Emission 
Trends.  1900-1994"  at  5-5.  October. 
1995.  EPA-454/R-95-011)),  emissions 
are  projected  to  begin  increasing  after 
2000  (id.  at  5-2  and  &-S  ^).  The  existing 
NOx  control  programs  under  the  Clean 
Air  Act  (including  the  Mobile  Source 
Program  under  title  II  and  the  Add  Rain 
NOx  Program  under  title  I\0  limit  NOx 
emission  rates  (e.g.,  the  pounds  of  NOx 
emissions  per  amotmt  of  fuel  consvuned 


•»■'» 


(imder  title  TV])  for  emission  sources. 
The  programs  do  not  cap  the  total 
tonnage  of  nationwide  emissions.  As  the 
niunber  of  emission  sources  and  the  use 
of  emission  sources  increases, 
reductions  due  to  emission  rate 
limitations  are  ofbet  to  an  increasing 
extent.  For  this  reason,  after  2002.  when 
implementation  of  these  NOx  control 
programs  is  largely  completed  and 
growth  in  sources  and  source  use 
continues.  NOx  emissions  will 
gradxially  increase  for  the  foreseeable 
future  {id.  at  5-5).  Section  401(b)  of  the 
Ad  suggested,  as  a  guideline,  that  NOx 
emissions  should  be  reduced 
nationwide  by  2  million  tons  from  the 
1980  level.  By  about  2006,  total  NOx 
emissions  will  surpass  that  guideline 
imless  additional  efforts  are  made  (e.g.. 
under  title  IV)  to  reduce  NOx  emissions 
(See  figure  1,  below).  The  projected 
increase  in  total  NOx  emissions  is  well 
within  the  time  frame  considered  by 
Congress  in  title  IV.  EPA  notes  that  the 
nationwide  annual  cap  for  SO2 
emissions,  also  established  under 
section  402.  begins  to  apply  in  the  year 
2010.  Until  2010.  total  annual  allocated 
SO2  allowances  will  exceed  the  cap. 
because  of  additional  allowances 
allocated  under  section  409  for 
repowered  units  and  bonus  allowances 
under  section  405.  Additional  NOx 
reductions,  such  as  these  under  today's 
final  rule,  are  necessary  both  in  light  of 
the  likely  need  to  reduce  NOx  to 
address  ozone,  add  deposition,  and 
eutrophication.  and  in  light  of  the  NOx 
reduction  gmdeline  in  section  401(b)  of 
the  Ad.  In  short,  new  initiatives  are 
needed  to  reduce  NOx  emissions  on  a 
regional  scale  In  order  to  improve 
environmental  quality  and  health 
beyond  2000. 

BK.LMO  CODE  WSO  80  P 
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W.  Cost-Effectiveness 

The  revision  of  Phase  n.  Group  1 
emission  limitations  and  establishment 
of  Group  2  emission  limitations  is  a 
cost-efiective  means  of  achieving  the 
likely  necessary,  additional  regional 
NOx  reductions.  The  control 
technologies  on  vdiich  the  revised 


Ckoup  1  limits  and  the  Group  2  limits 
are  based  are  more  cost-effective  (i.e.. 
have  a  lower  cost  per  ton  of  NOx 
removed)  %vhen  applied  to  the 
respective  Group  1  and  Groi^>  2  boiler 
types  than  most  other  control 
technologies  applied  to  these  boiler 
types  or  to  non-utility  soiirces.  As 
diown  below,  the  dollar  cost  per  ton  of 


NOx  ranoved  Ibr  reductions  under  the 
final  rule  is  less  than,  or  at  the  lower 
md  of,  the  range  of  dollar  cosf  per  ton 
of  NOx  removMi  for  most  alternative 
reductions.  In  short,  the  NOx  reductions 
adiievable  under  this  final  rule  are 
among  the  less  expensive  diat  can  be 
made. 
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Utility  Sources:  For  coal-fired  utility 
boilers  using  higher  level  control 
technologies.  (e.g..  SCR  with  higher 
NOx  reduction  capability)  than  the 
technologies  on  which  the  title  IV  limits 
are  based,  the  average  cost-efiactiveness 
for  typical  wall-fired  boilers  ranges  from 
$l,226/ton  to  $1.670/ton  with  percent 
reductions  ranging  from  60-90%.  For 
typical  tangentially  fired  boilers,  the 
cost-effactiveness  ranges  from  $1,439/ 
ton  to  $l,935/ton  with  percent 
reductioDS  ranging  from  60-90%.  For 
typical  cyclone  boilos.  the  cost- 
eSactivooess  ranges  frtnn  $440/ton  to 
$880/toii  with  percent  reductions 
ranging  from  60-90%.  For  typical  cell- 
buiner  boilers,  the  cost-effectiveness 
ranges  from  $624/ton  to  $801/ton  with 
percent  reductions  ranging  from  60- 
80%.  For  typical  wet  bottom  boilers,  the 
cost-efEactiveness  ranges  from  $572/ton 
to  $733/ton  wdth  percent  reductions 
ranging  from  60-90%.  For  typical  roof- 
fired  (vertically-fired)  boilers,  the  cost- 
efbctiveness  ranges  from  $750/ton  to 
$907/ton  with  percent  reductions 
ranging  from  60  to  90%.  For  typical  oil 
and  gas  utility  boilers,  the  average  cost- 
effactiveness  for  w%ll-fired  diial-fired 
boilers  under  various  NOx  reduction 
technologies  ranges  from  $746/ton  to 
S2,263/taa  Mnth  percent  reductions 
ranging  from  40-^90%.  For  typical 
tangentially  fired  dual-fired  boilers,  the 
cost-efiactiveness  ranges  from  $507/t(m 
to  $l,573/ton  with  percent  reductions 
rangiiig  from  30-90%  (see  docket  item 
TV-j-i  (Ozone  Transport  Assessment 


Group,  Control  Technologies  and 
Options  Workgroup,  Finu  Report.  April 
11, 1996)). 

As  onnpared  to  the  cost-eCbctiveness 
ranges  for  hi^er  level  control 
tec^ologies  applied  to  typical  utility 
boilers,  the  average  cost-enectiveness 
for  meeting  the  Group  1  and  Group  2 
emission  IMits  under  today's  final  rule, 
using  the  control  technolo^es  on  which 
the  iLnits  are  based,  is  approximately 
$229/ton  of  NOx  removed. 

Non-Utility  Point  Sources:  Non-utility 
point  sources  NOx  reductions  are  less 
cost  effiactive,  on  average,  than  NOx 
reductions  under  today's  final  rule.  For 
example,  the  average  cost-effoctiveness 
for  process  heaters  ranges  from  $290- 
50,000/ton  at  an  average  reduction  of  5- 
90%.  For  cement  manufactming,  the 
average  cost-efiiectiveness  ranges  from 
$470-4,870/ton  at  an  average  reduction 
of  20-90%.  For  wood  manufacturing, 
the  average  cost-effectiveness  ranges 
from  $1,000  to  over  $10,000/ton  at  an 
av«age  reduction  of  0-60%  (^ee  do(±et 
item  IV-f-4  (Ozone  TranspcHt 
Assessment  Group,  Control 
Technologies  and  Options  Workgroup, 
Final  Repiort,  April  11, 1996)). 

Mobile  Sources:  For  mobile  sources, 
the  cost-effactiveness  imder  various 
NOx  control  options  is  also  high,  on 
average,  as  ctnnpared  to  reductions 
under  today's  final  rule.  For  example, 
the  average  coet-effiBctiveness  for  li^t- 
duty  on  highway  vehicles  ranges  from 
$l,100-$260,000/ton,  with  percoit 
reductions  ranging  from  0.2-21%.  For 
heavy-duty  on  hi^way  vehicles,  the 


average  cost-effectiveness  ranges  from 
$l,000/ton  to  $40,000/ton,  with  percent 
reductions  ranging  from  0.02-5.6%.  For 
non-road  sources,  the  average  cost- 
effectiveness  ranges  from  $119/ton  to 
$23,000/ton,  with  percent  reductions 
ranging  from  0.4-3.4%  (see  docket  item 
rV-)-6  (Mobile  Sources  Assessment: 
NOx  and  VOC  Reduction  Technologies 
for  Application  by  the  Ozone  Transport 
Assessment  (koup.  Final  Report,  March 
4, 1996)). 

Table  2  summarizes  the  cost- 
effectiveness  ranges  of  NOx  controls  for 
the  three  major  NOx  emitting  sources,  as 
compared  to  the  cost-effectiveness  of 
reductions  under  the  revised  Ckoup  1 
limits  and  Group  2  limits. 

Other.  The  reductions  bom  applying 
control  technologies  to  coal-fired  power 
plants  under  today's  final  rule  can  be  as 
cost-effective  to  achieve  as  reductions 
bom  other  point  sources  (e.g., 
wastewater  plants)  and  area  soiux»s 
(e.g.,  farms,  animal  pastiires).  Studies 
concerning  eutrophication  in  the 
Chesapeake  Bay  estimate  the  following 
average  cost-effectiveness  of  control 
technologies  applied  to  non-utility 
sources:  chemical  addition  or  biological 
removal  of  nitrogen  from  wastewater 
processing,  $4,000  to  over  $20,000/ton 
of  nitrogen  removed;  and  management 
practices  to  reduce  nitrogen  from 
fertilizers,  animal  waste,  and  other  non- 
point  sources,  $1,000  to  over  $100,000/ 
ton  of  nitrogen  removed  (see  docket 
items  IV-J-25  (Camacho,  1993:97-98) 
and  IV-J-27  (Shulyer,  1995:6)). 


Table  2.— Average  Cost-effective  of  NOx  Controls  by  Source 

[UMly,  ottwr  point  aouroe,  rnoMe] 
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-^»    -                                  ^      . 

Range  In  typical 
(SAon) 

rwcsni 
reduction 

UMy  souoas  (Coal  WMMnosd  NOx  oortrali): 
Wil-ired 

$1,226-1,670 
1,43»-1.936 
440-880 
824-W1 
572-733 
750-807 

748-2,263 
507-1,573 

80-00 

T,pg|B*lf^ji  ^Dtf  

60-00 

Cyctones 

60-90 

Cel  burners  ...^    .. 

60-80 

60-90 

Roof  (verttcaly-lrad) 

60-00 

IMiy  aowoee  (01  and  QmY 

WM  flirt  Irort  ..      ... 

40-00 

TangsnieldMMbed. „ 

— 1 — ~~ — — 

- - - ~ 

30-00 

SoMoe:  Ozone  Transport  Asseaament  Grot<>,  Coneoi  Technologies  and  OpMons  Workgroup,  Finel  Report,  Apr!  11,1996. 


TMelVpheseM 
NOxnie 

Average 
coaliHfcc- 

|407W<2) 
(SAon) 

raroam 
reducHon 

under 
S407M(2) 

Qn^^^  and  group 
2      _.. 

$229 

20 

■M    . 


See  aecion  IV.B  (TsMe  17)  ol  ttHs  pte- 


i  i> : 


Fednal  Rogistar  /  Vol.  61.  No.  245  /  Tliursday,  December  19.  1996  /  Rules  and  Regulations  67119 


Non-udity  point  souoes 


fBdudion 


Non-ulility  boilers 
Process  hesflere  .. 
LC  engines  : 

Gas  turtiinss 

Residenlial  fuel  cofnbuslion 
Cement  menufecturing .._.._ 

Ii^etiili  processing _».. 

Wood  manufacturing 

AgrteuNure  chemical  manufacturing 
li 


$490-19.600 

29(^€0.000 

180-13.400 

13O-2.760 

1.600-62.500 

47(M.870 

120-11.600 

1. 000-1 0.000^ 

78-715 

800-10,000 


5-90 
20-90 

60-90 
50-100 
20-90 
12-96 
0-60 
44-«9 
10-77 


Souroe:  Ozone  Transport  Assessment  Group,  Control  Technologies  and  Optons  Workgroup,  Final  Report  Apr1 11. 1906. 


Motiie  sources 


Range  in  typical 
(SAop) 


UghfNluty  (on  higtiway) 
Heavy-duty  (on  highway) 
Non-road  ». 


$1,100-260,000 

1,000-40,000 

119-23.000 


0.2-21 

0.02-6.6 

0.4-3.4 


Souroe:  Mobiie  Sources  Assessment  NOx  and  VOC  Reduction  Technologies  for  Apptcation  t)y  the  Ozone  Transport  Assessment  Gnxp,  RnsI 
Report.  March  4. 1996. 
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vii.  Need  to  Revise  (Troup  1  Limits  and 
Establish  Group  2  Limits 

As  discussed  above,  in  ordw  to 
mitigate  adverse  effects  on  health  and 
the  environment  due  to  NOx  emissions, 
significant,  additional  reductions  in 
regional  atmospheric  NOx  emissions 
firam  current  levels  are  likely  to  be 
necessary.  Fvuther.  the  contribution  of 
the  final  rule  toward  the  overall  NOx 
reduction  goal  is  approximately  5%. 
The  NOx  reductions  under  the  rule 
represent  only  a  portion  of  the  much 
larger  NOx  reductions  likely  to  be 
neeided  and  are  among  the  most  cost- 
eSsctive  reductions  available.  EPA 
concludes  that  the  reductions  imder  the 
final  rule  represent  a  reasonable  step 
toward  achieving  necessary  NOx 
reductions. 

Some  commenters  suggested  that, 
because  the  authority  to  revise  the  Phase 
n.  Group  1  emission  limitations  and  to 
issue  Group  2  emission  limitations 
arises  under  title  IV  of  the  Clean  Air 
Act.  EPA  must  consider  only  the 
acidification  impacts  of  NOx  emissions 
in  deciding  whether  torrevise  or  issue 
limitations.  Allegedly,  edl  other  impacts 
must  be  addressed  only  under  other 
provisions  of  the  Act  EPA  rejects  this 
crabbed  view  of  its  authority  under 
section  407(b)(2)  as  having  no  basis  in 
statutory  language  or  logic.  In  granting 
EPA  the  authority  to  decide  to  revise  Qie 
Phase  n.  Group  1  emission  limitations. 


section  407(b)(2)  only  requires  a 
determination  of  the  availability  of  more 
effective  LN6  technology  and  does  not 
bar  consideration  of  non-acidic 
deposition  impacts.  Similarly,  in 
requiring  EPA  to  issue  Group  2  emission 
limitations,  section  407(b)(2)  sets  forth 
several  criteria  for  setting  the  limitations 
but  none  of  the  criteria  bars 
consideration  of  non-acidic  deposition 
impacts.  On  the  contrary,  section 
407(b)(2)  has  a  general  requirement  that 
EPA  take  accoimt  of  "environmental 
impacts"  in  setting  Qroup  2  emission 
limitations.  42  U.S.C.  7651f[b)(2). 

In  the  absence  of  a  statutory  bar  on 
considering  all  environmental  impacts 
of  NOx  emissions  and  in  light  of  the 
general  purpose  of  the  Clean  Air  Act  to, 
inter  alia,  "protect  and  enhance  the 
quality  of  the  Nation's  air  resources  so 
as  to  promote  the  public  health  and 
welfsre  and  the  productive  capacity  of 
its  popijdation",  it  would  be  illogical  for 
EPA  to  focus  exclusively  on  acid 
deposition.^  42  U.S.C.  7401(b)(1).  The 
latter  approach  would  require  EPA  to 
regulate  on  a  piecemeal  basis  and  to 
blindly  ignore  a  major  part  of  the 
harmful  efiects  of  NOx  emissions  when 
setting  nationwide  N(3x  emission  limits 
under  title  IV.  In  any  event,  EPA 


>  Although,  as  difcuaaed  below,  section  401  (b) 
states  that  the  general  purpoae  of  title  IV  is  "to 
reduce  the  adverse  efiects  of  acid  deposition",  this 
provision  should  not  be  interpreted  as  barring 
consideration  of  other  environmental  impacts  for 
purposes  of  setting  emission  limitations  under 
section  467.  42  U.S.C  7651(b).  EPA's 
interptetotion — nfliich  hanoonizes  sectioiia 
101(bKl)  (stating  the  general  purpoees  of  the  Qeen 
Air  Act)  and  401(b)  (stating  the  general  purposes  of 
title  tV)—ia  that,  while  the  primary  focus  in 
promulgating  regulations  under  title  IV  is  reduction 
of  acidic  deposition,  other  environmental  Imparts 
may  also  be  considered. 


maintains  that,  even  if  the  Agehcy  were 
confined  to  considering  only  the  acidic 
deposition  effects,  refimed  to  above,  of 
NOx  emissions,  it  would  still  conclude 
that  additional  NOx  reductions  are 
necessary  and  that  the  emission 
limitations  set  forth  in  today's  rule 
should  be  adopted. 

Some  commenters  also  noted  that 
section  401(b)  states  that  the  purpose  of 
title  IV  is  to  reduce  acidic  deposition 
through  reduction  of  aimual  SO2 
emissions  of  ten  million  tons  from  1980 
levels  "and,  in  combination  with  other 
"  provisions  of  this  Act,  of  nitrogen 
oxides  emissions  of  approximately  two 
million  tons  from  1980  emission  leveb. 
in  the  forty-eight  contiguous  States  and 
the  District  of  Columbia."  42  U.S.C. 
7651(b).  According  to  such  commenters, 
because  this  goal  is  already  met  by  the 
existing  Phase  II,  Group  1  emission 
limitations  (as  well  as  by  regulations 
under  other  parts  of  the  Clean  Air  Act), 
there  is  no  basis  for  revising  the 
limitations.  However,  section  401(b) 
provides  only  general  guidance 
concerning  implementation  of  title  IV 
and,  in  light  of  the  imprecision  of  its 
language,  does  not — and  was  not 
intendwl  to — impose  an  absolute  limit 
on  the  amount  of  NOx  reductions  that 
can  be  required  under  onission 
limitations  promulgated  under  section 
407. 

In  contrast  to  the  SO2  provisions  of 
title  IV,  which  set  a  nationwide  cap  on 
total  tonnage  of  SO2  emissions  (i.e.,  8.95 
million  tons  starting  in  2010),  the  NOx 
provisions  of  title  IV  provide  only  for 
limits  on  the  NCDx  emitted  per  mmBtu 
of  fuel  burned.  Even  if  the  NOx 
emission  limitations  are  met.  increased 
use  of  existing  coal-fired  and  other 
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utility  bculen  in  the  future  in  response 
to  growth  in  demand  for  electricity  can 
result  in  increased  tonnage  of  NOx 
emissions.  The  NOx  emissions 
reductions  projected  to  be  achieved 
through  adoption  of  any  given  set  of 
NOx  emission  limitations  under  title  IV 
are  therefore  not  permanent.  For  this 
reason,  when  EPA  estimates  NOx 
reductions  resulting  from  title  IV 
emission  limitations,  the  estimates  are 
tied  to  a  specific  year,  in  this  case  the 
year  2000.  Regulatory  Impact  Analysis 
of  NOx  Regulations  at  1-7  and  1-8, 
December  8, 1995.  Moreover,  as 
discussed  above,  total  NOx  emissions 
are  projected  to  decline  through  2000, 
increase  thereafter,  and  exceed  the  two 
million  guideline  by  around  2006.  In 
short,  the  commenters'  claim  that  a  two- 
million-ton  emission  reduction  "goal"  is 
"satisfied"  by  the  existing  Group  1 
emission  limitations  is  inaccurate 
because  a  two-million-ton  level  of 
reductions  from  1980  achieved  for  a 
given  year  (e.g.,  for  2000)  through  these 
umitatlans  is  unlikely  to  be  maintained, 
in  the  near  future  without  further 
reductions. 

Although  EPA  tnAintAin*  that  the  2 
million  ton  guideline  in  Section  401(b) 
aims  at  total  NOx  emissions  of  2  million 
tons  below  the  1980  levels,  EPA  notes 
that  the  final  rule  will  result -in  total 
Group  1  and  Group  2  boiler  NOx 
emissions  around  2  "'<ninn  tons  less 
than  what  they  otherwise  would  have 
been  in  2000.  The  annual  NOx 
reductions  anticipated  from  the  existing 
Group  1  emission  limitations  under  the 
April  13, 1995  rule  and  additional 
annual  reductions  anticipated  from  the 
Phase  n.  Group  1  and  Group  2  emission 
limitations  imder  today's  final  rule  are 
about  1,170,000  tons  and  890,000  tons 
respectively  for  the  year  2000,  for  a  total 
of  about  2.060,000  tons.  EPA's  current 
estimate  of  reductions  fit>m  the  April 
13, 1995  rule  is  lower  than  the 
reductions  originally  estimated  (Le., 
about  1,890,000  tons  for  the  year  2000) 
for  that  rule.  59  FR 13538, 13562-63 
(March  22, 1994);  see  also  59  FR  18760 
(adopting  for  April  13, 1995  rule  the 
Regulatory  Impact  Analysis  originally 
promulgated  for  the  March  22, 1994 
rule). 

In  making  the  original  estimates  of 
reductions,  EPA  used  emissions  factors 
(i.e.,  estimated  uncontrolled  emission 
rates  based  on  coal  type  and  boiler  type) 
to  determine  the  uncontrolled  emissions 
of  boilers  to  which  the  existing  Group 
1  emission  limitations  were  to  be 
applied.  In  response  to  comment  in 
today's  rulemaking  concerning  the 
inacciuacy  of  emission  factors,  EPA  has 
minimized  its  use  of  emission  factors 
and  instead  relied  almost  exclusively  on 


actiial,  short-term,  uncontrolled      -   . 
emissions  data  fnaa  continuous 
emissions  monitoring  obtained  during 
annual  monitor  certification  testing  (i.e., 
CREV  data)  or  submissions  of  GEM,  EPA 
reference  method,  or  other  test  data  by 
utilities.  This  data  was  not  generally 
available  to  EPA  when  the  April  13, 
1995  rule  was  published.*  As  a  result  of 
using  more  accurate  tmcontrolled 
emissions  data,  EPA's  estimates  of 
anticipated  reductions  under  the 
existing  Group  1  emission  limitations 
are  now  mora  accurate  and  are  lower. 
Even  if  section  401(b)  were  viewed  as 
imposing  a  "ceiling"  of  "approximately . 
two  million  tons"  of  NOx  reiductions 
under  section  407,  the  reductions 
anticipated  under  the  emission 
limitations  adopted  in  the  April  13, 
1905  rule  and  today's  final  rule  are 
consistent  with  that  "ceiliiw." 

For  the  reasons  discussed  above,  EPA 
concludes  that  it  should  exercise  its 
discretion  under  section  407(b)(2)  to 
revise  the  Phase  II,  Group  1  emission 
limitations.  The  revised  Group  1  limits 
represent  a  reasonable  step  toward 
acnieving  the  significant  NOx 
reductions  that  are  likely  to  be 
necessary,  and  are  consistent  with  the  2 
million  ton  guideline  for  NOx 
reductions.  The  revision  of  the  (koup  1 
emission  limitations  will  result  in  about 
120.000  tons  of  additional  annual  NOx 
reductions.  Actions  to  achieve  NOx 
reductions  beyond  those  realized  under 
title  rv  are  being  considered,  or  will  be 
considered  in  the  future,  under  other 
titles  of  the  Clean  Air  Act. 

Unlike  the  Group  1  limitation 
revisions,  which  are  discretionary  imder 
section  407(b)(2),  the  issuance  of  Group 
2  emission  limitations  is  mandatory 
under  that  section  so  long  as  the 
requirements  of  the  section  (e.g.,  cost 
comparability)  are  met.  However,  as 
noted  above,  EPA  is  required,  when 
setting  Group  2  emission  limitations 
under  section  407(b)(2),  to  consider 
environmental  impacts.  EPA's 
application  of  the  section  407(b)(2) 
requirements  for  setting  Group  2 
emission  limitations — including  the 
consideration  of  environmental 
impacts — ^is  set  forth  in  detail  below  in 
section  III.B  of  this  preamble.  EPA 
concludes  that,  like  the  Group  1 
revisions,  the  Group  2  emission 
limitations  supported  and  adopted  in 
that  section  of  the  preamble  represent  a 
reasonable  step  toward  achievement  of 


*For  the  ^nuary  19, 1996  proposal  in  the  instant 
rulemaking,  EPA  replaced  many,  but  not  all,  of  the 
emissions  factors  with  actual  data,  which  resulted 
in  estimated  annual  reductions  under  the  current 
Group  1  emission  limitations  of  about  1,540,000 
million  tons.  See  Regulatory  Impact  Analysis  for  tha 
propoeed  rule  (docket  item  D-F-2). 


necessary,  significant  NOx  reductions 

and  are  consistent  with  the  2  million 
ton  guideline  for  NOx  reductions. 

n.  Public  Participation 

Regulations  were  proposed  in  the 
Federal  Roister  on  January  19, 1996 
(61  FR  1442).  The  notice  invited  public 
comments  and  copies  of  the  proposed 
rule  were  made  available  to  intraested 
parties. 

EPA  held  a  public  hearing  to  provide 
interested  parties  the  opportimity  for 
oral  presentation  of  data,  views,  or 
arguments  concerning  the  proposed 
regulations.  The  hearing  was  held  on 
F^ruary  8, 1996  in  Washington,  DC. 
Four  persons  testified  at  the  hearing 
concerning  issues  related  to  the 
proposed  regulations.  The  hearing  was 
open  to  the  pubUc,  and  each  attendee 
was  given  an  opportunity  to  comment 
on  the  proposed  regulations.  (See  docket 
items  IV-^-1.  IV-F-2  and  IV-^-3.)  The 
initial  public  comment  period  (January 
19. 1996  to  March  4. 1996)  was 
extended  by  two  weeks  to  March  19. 
1996  to  allow  additional  time  for 
inspection  of  interagency  review 
materials  which  EPA  added  to  the 
docket  on  January  26, 1996.  (See  docket 
item  III-A-2.) 

m.  Smnmary  of  Major  Conunents  and    - 
Responsaa 

EPA  received  approximately  100 
comment  letters  regarding  the  proposed 
regulations,  presenting  more  than  200 
issues.  Conunenters  included  public 
and  municipal  utilities,  utility 
assodatiaos,  state/local  agencies  and 
Attorneys  General,  environmental 
organizations,  vendors,  general 
indiistry,  research/trade  groups,  and 
private  citizens.  A  copy  of  each 
comment  letter  received  is  included  in 
the  rulemaking  docket.  A  list  of 
commenters,  their  affiliations,  and  the 
EPA  docket  item  number  assigned  to 
their  correspondence  is  included  in  the 
background  information  document. 

All  of  the  conunents  have  been 
carefully  considered,  and  where 
determined  to  be  appropriate  by  the 
Administrator,  changes  have  been  made 
in  the  final  regulations.  The  backgroimd 
information  dociunent  includes  a 
summary  of  all  the  comments  and  EPA's 
response  on  each  of  the  relevant  issues. 
The  following  sections  of  the  preamble 
provide  a  summary  of  the  major 
comments  received  and  the  Agency's 
response  to  those  major  comments. 
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A.  Phase  U.  Group  1  Boiler  NOx 
Emission  Limits 

1.  Boiler  Population  Used  To  Assess 
NOx  Emission  Limits 

Background.  For  the  proposed  rule. 
EPA  developed  a  computerized  boiler 
database  containing  detailed 
information  on  the  characteristics  and 
pre-retrofit  and  post-retrofit  emission 
rates  of  coal-fired  units  with  Group  1 
boilers  on  which  low  NOx  burners 
(LNBs)  had  been  installed  without  any 
other  NOx  controls  ("the  LNB 
Application  E)atabase"J.  This  database 
contained  all  known  applications  of 
LNBs  to  Group  1  boilers  that  were 
installed  subsequent  to  11/15/90  (the 
date  of  enactment  of  the  1990 
amendments  to  the  CAA)  and  for  whidi 
EPA  had  at  least  52  days  of  quality 
assured  post-retrofit  data  measured  by 
continuous  emission  monitors  (CEMs) 
certified  according  to  40  CFR  part  75. 
The  24  wall-fired  boilers  and  9 
tangentially  fired  boilers  in  this 
daUbase  formed  the  empirical  basis  for 
EPA's  assessment  of  the  effectiveness  of 
low  NOx  burner  technology  and  the ' 
revised  aimual  NOx  emission 
limitations  provisions  for  Group  1 
boilers  in  the  proposed  rule. 

Comment/Analyses:  EPA  received 
approximately  25  comment  letters  [bom 
19  utilities,  3  utility  associations.  2 
states,  and  an  environmental 
organization)  on  the  appropriateness  of 
including  or  excluding  certain  boilers 
and  the  selection  criteria  used  to  define 
eligibility  for  the  LNB  Apphcation 
Database. 

Several  commenters  suggested  that 
EPA  include  specific  boilers  to  increase 
the  size  and  improve  the 
representativeness  of  the  tangentially 
fired  subset  in  the  LNB  Application 
Database:  Riverbend  7  and  8,  Allen  1 
and  3.  J.H.  Campbell  3.  Gallatin  4.  and 
Lansing  Smith  2  (see,  Ua  example, 
docket  items  IV-D-22.  p.  1;.IV-D-21. 
pp.  2-3;  IV-D-20,  pp.  7-^,  and  TS/-D- 
65.  p.  22).  The  commenters 
acknowledged  that  many  of  these 
retrofit  cases  did  not  satisfy  the  quality 
assurance  criteria  diat  EPA  had 
established  for  inclusion  in  the  LNB 
Application  Database.  They  beheved, 
however,  that  the  general  benefits  of 
broadening  the  experiential  basis  for 
tangentially  fired  bailers  outweighed 
specific  ^bX&  quality  concerns.  As  one 
commenter  said.  "Although  not  {based 
on]  GEM  data.  Gallatin  Unit  4's 
performance  test  result  of  0.47  lb/10* 
Btu  is  reliable,  relevant  evidence  *  •  • 
and  ^ould  be  considered  by  EPA."  (See 
docket  item  IV-D-20,  p.  9.) 

Commenters  also  suggested  that  EPA 
include  qjedfic  boilers  to  improve  the 


representativeness  of  the  wall-fired 
subset  in  the  LNB  Application  Database 
particularly  with  respect  to  boilers  with 
high  uncontrolled  emission  rates: 
Hammond  4,  Watson  4  and  5.  Valley  1 
and  2  (see,  for  example,  docket  items 
1V-J3-65.  p.22).  Several  commenters 
cited  additional  wall-fired  retrofit  cases 
within  the  context  of  the  related  issue 
of  the  dependence  of  NOx  emissions  on 
boiler  load:  Conesville  3.  Picway  9. 
Amos  1  and  2.  Big  Sandy  2,  Glen  Lyn 
6.  Colbert  5.  Valley  1-4;  Presque  Isle  5 
and  6  (see  docket  items  IV-4>-73,  p.l; 
IV-D-20.  p.5:  rV-I>-26,  p.2). 
On  the  other  hand,  several 
commenters  fully  endorsed  the  quality 
assurance  criteria  EPA  has  used  to 
determine  eligibility  for  the  LNB 
Apphcation  Database  (see,  for  example, 
docket  items  IV-D-063,  p.l2;  rV-D-046, 
p.3-4).  They  said  that  EPA  properly 
excluded  older  LNB  installations  (such 
as  Gallatin  4.  Lansing  Smith  2,  and 
Hammond  4)  for  which  quality  assured 
long-term  post-retrofit  CEM  data  did  not 
exist  (EPA  notes  that  this  criterion 
generally  excludes  experimental  or 
otherwise  short-Uved  LNB  installations 
such  as  those  used  for  technology 
demonstrations,  and  the  Allen  units.^) 
These  commenters  also  recommended 
that  EPA  should  attach  greater 
significance  to  (or  rely  exclusively  on) 
LNB  applications  in  the  13-state 
Northeast  Ozone  Transport  Region 
(OTR)  for  the  evaluation  of  IJ<1B 
technology  efiisctiveness  because  these 
appUcations  have  been  required  to  meet 
a  NOx  emission  limit  beginning  May  31. 
1995.  whereas  most  other  applications 
have  not  had  to  comply  wito  a  recently 
estabUshed  NOx  standard. 

Some  commenters  correctly  noted 
that  one  wall-fired  boiler  in  the  LNB 
Application  Database  used  for  the 
proposed  rule  analysis.  North  Valmy  1. 
should  be  excluded  because  this  boiler 
had  pre-existing  NOx  controls  (i.e., 
Babcock  and  WUcox  (B&W)  DRB  version 
LNBs)  so  its  baseline  measiuement  does 
not  represent  an  uncontrolled  emission 
rate.  EPA  notes  that  this  NSPS  boiler. 
when  retrofitted  with  modem  LNBs 
(i.e.,  BftW  XCL  version),  has  sustained 
an  average  post-retrofit  controlled 
emission  rate  of  0.264  for  calendar  year 
1995  (see  docket  item  II-A-Q).  "NSPS 
boilers"  are  new  coal-fired  utiUty  units 

'The  AJlao  plant  U  located  in  Gaston  County . 
NC.  which.  nntU  July  1995,  was  considered  in  non- 
attainment  for  ozone.  The  utility  installed  LNBs  on 
two  Alkn  boiler*,  the  vendor  is  r^xwted  to  have 
optimiaad  in  mid  1995.  In  July  1995,  Gaston  County 
was  radasignated  to  ozone  atuinment  and  low  NOx 
operation  was  discontinued  on  Allen  1  and  3  on 
Saptemher  1, 1995  (see  docket  item  IV-D-22,  p.  1) 
As  a  result.  Allen  units  1  and  3  each  have  lees  than 
52  day*  of  amisaloo*  daU  after  optimization  of  their 
(W|Nctiv«  LhSa. 


on  which  construction  commenced  after 
August  17. 1971,  which  are  subject  to 
New  Source  Perfonnance  Standards 
(NSPS)  (40  CFR  part  60.  subparts  D  or 
Da).  Some  NSPS  boilers  had  early 
versions  of  LNBs  and/or  some  other 
type  of  NOx  combustion  control 
installed  as  original  equipment.  EPA  has 
excluded  these  "controlled  NSPS 
boilers"  from  the  LNB  Apphcation 
Database  and  regression  models  because 
their  measured  baseline  emission  rates 
do  not  generally  represent  uncontrolled 
emissions.  EPA  has  included  all  NSPS 
boilers,  both  controlled  and  those 
without  built-in  NOx  combustion 
control  equipment,  in  the  Phase  n. 
Group  1  boiler  set  to  which  the  models 
are  applied  since  NSPS  boilers  represent 
approximately  one  third  of  the  units 
affected  by  this  rulemaking. 

One  commenter  recommended  that 
EPA  exclude  two  boilers,  Coleman  Cl 
and  Pulliam  7,  because^  according  to 
this  commenter,  these  boilers  have  low 
NOx  combustion  controls  beyond  the 
LNB  definition  in  40  CFR  76.2.  EPA 
disagrees  with  this  commenter's  opinion 
that  these  two  retrofits  include  auxiliary 
combustion  air  outside  the  waterwall 
hole  which  are  "  'staging'  combustion 
on  active  burners  analogous  to  overfire 
air"  (see  docket  item  IV-4>-51,  p.  9). 
EPA  also  notes  that  another  comments, 
who  represents  67  utilities,  included 
both  units  in  their  regression  analyses 
on  the  perfonnance  of  LNBs  appUed  to 
%vall-fired  Group  1  boilers  (see  docket 
item  IV-D-65.  p.  58  and  Enclosure  8. 
Table  4-1).  DOE  included  Coleman  Cl 
in  its  regression  analyses,  but  excluded 
PuUiam  8  (probably  because,  as  EPA 
learned  after  the  rule  proposal,  the 
utihty  switdied  to  Powder  River  Basin 
coal  for  both  PuUiam  7  and  8)  (see 
dodcet  item  n-^>-62). 

Some  commenters  recommoided  that 
EPA  include  Group  1  boilers  that 
installed  both  LNB  and  overfire  air 
(OFA)  in  the  LNB  Apphcation  Database, 
primarily  because  ihey  beUeve  imits 
with  high  xmcontrolleid  emission  rates 
were  under-represented  in  the  proposed 
rule  analysis  (see.  for  example,  docket 
item  IV-D-58.  p.  4).  These  commenters 
provided  supporting  data  for  cotain 
boilers,  including:  Eastlake  1.  3,  and  4r 
and  Ashtabula  7  (see  docket  item  IV-D- 
23,  p.  5).  As  discussed  later  in  this 
section  of  the  preamble,  EPA  disagrees 
with  this  recommendation.  First,  OFA 
cannot  be  considered  in  detennining 
wh^her  to  revise  the  Group  1  limits  and 
the  assessment  of  the  achievable 
performance  of  LNBs  alone  is 
problematic  when  LNBs  are  used  in 
combination  with  other  technologies. 
Further,  the  addition  of  20  units  to  the 
LNB  Application  Database  has 
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significantly  improved  the  robustness  of 
EPA's  regression  models  for  units  with 
hl^  uncontrolled  emission  rates. 

Several  conunenters  agreed  with 
EPA's  decision  to  exclude  boilers  using 
Powder  River  Basin  or  other 
subbitiuninous  coal  from  the  LNB 
AppUcation  Database  (see,  for  example, 
dodcet  items  IV-D-15,  p.  3;  IV-J)-65,  p. 
20).  For  such  boilera,  measured  post- 
retrofit  NOx  emission  reductions  reflect 
the  combined  eSacts  of  switching  to  a 


coal  with  inherently  lower  NOx 
emissi(His  plus  the  application  of  LNBs. 

Response:  In  Ught  of  the  comments 
requesting  the  inclusion  and/or 
exclusion  of  specific  boilers  bom  the 
LNB  Application  Database,  EPA  has 
formah2»d  and  expanded  the  data 
quahty  assurance  criteria  used  in  the 
nile  proposal  into  Data  QuaUty 
Objectives  (DQOs).  The  DQOs  are 
rigorous  and  precisely  defined  rule 
tsdbles  which  were  used  to  screen  all 


candidate  boiler  retrofit  cases  and 
hourly  CEM  data  observations.  The 
DQOs  are  designed  to  ensiue  that  the 
LNB  Application  Database  satisfies 
objective  and  consistent  data  quahty 
assurance  standards.  Table  3  presents 
EPA's  DQOs  for  evaluating  candidate 
boiler  retrofit  cases  (DQOs  Applied  to 
Boilers)  and  for  quahty  assuring  hourly 
post-retrofit  CEM  data  (DQOs  AppUed 
to  Data). 


Table  3.— Data  Quality  Objectives  Appued  to  Boilers  and  Data  to  Screen  Boilers  for  Inclusion  in  the  LNB 

Application  Database 


DQO« 


DQOs  appled  to  bolers 


Ration^ 


IB 
28 


46 


68 


78 


Only  dry  bottom  waB-fired  and  tangentially  fired  twilers  wil  be 
included  in  the  database. 

Boders  must  have  an  inotalod  LNB  control  technology  only. 
BoHers  with  LNB  plus  overfire  air  (OFA)  or  other  controls  will 
not  be  Included  in  ttw  database.  This  determination  Is  made 
by  either  (1)  Intormation  in  EPA's  Program  Tracking  System 
Database  or  (2)  dkect  contact  with  indvidual  utilities. 

Any  bolter  with  an  LNB  instatation  date  prior  to  November  15, 
1990  wl  not  be  Included  in  the  database.  LNB  instaflaiion 
dates  are  determined  from  (1)  EPA's  Program  Tracking  Sys- 
tem Database,  (2)  estimalion  of  ttw  dates  from  visual  interpre- 
tatton  of  hourly  emisskms  ptots,  or  (3)  direct  contact  with  the 
utNttoa. 

Only  boiers  with  at  teast  52  days  of  post-refrofit  data.  toUowing 
an  equipment  'bnak-in''  period  of  30  calendar  days,  wil  be 
included  in  the  database. 


Boiers  for  wtiich  LNB  design,  installation  ancVor  operations  are 
known  to  be  seriousty  flawed  will  be  exckjded  from  the 
database.  This  determination  wil  be  made  on  tt«  basis  of 
pubished  utility  pepers  or  informatnn  submMed  to  EPA  for  a 
rulemaking  docket  (This  DQO,  however,  was  never  used  as 
the  soto  basis  for  rejecting  any  candkiate  boiler  retrofit  cases 
fcom  current  database.). 


Boiers  must  have  a  pre-retrofit  uncontrolled  emisskxi  rate 
based  on  quality  assured  short-tenn  CEM  or  test  data  thaA  is 
verifiabte  in  the  CREV  database,  the  Add  Rain  Cost  Form  for 
NOx  Control  Costs,  or  arxither  source  availabto  to  EPA. 

Quarterly  report  submisskxis  for  botors  must  pass  ttie  quaflty 
assurance  (QA)  criteria  in  40  CFR  part  75. 


NSPS  boiers  are  exckidad  from  the  datat>ase 


Only  boiers  not  using  Powder  River  Basin  coal  wl  be  Inciuded 
in  the  database. 


NOx  emisskxi  rates  for  Group  1  boilers  aftect  dry  bottom  waH- 
fired  and  tangentialy  fired  boilers  only. 

Consistent  with  Alabama  Power  v.  EPA,  40  F.3d  450  (D.C.  Cir. 
1994),  EPA  cannot  conskler  LN&»OFA  installatfons  wtten  set- 
ting Group  1  limits. 


Revised  Group  1  Imits  are  to  be  besed  on  Improved  perform- 
ance of  LNBs  installed  after  passage  of  1990  Clean  Air  Act 
Amendments  TCAAA). 


52  days  is  generaRy  accepted  as  the  minimum  time  period  for 
assessing  kxig-term  performance  of  NOx  oombusifon  control 
technotogy  (see  preambto  sectkxi  \\\A2M).  Vendors  and  dSi- 
ties  acknoMledge  existence  of  Ixeak-in"  period,  lasting  atxxjt 
30  catofxlar  days,  during  wtvch  boiler  operattons  are  often 
highly  iregular. 

Boilers  with  serious  arxl  persistent  LNB  design,  instailatnn,  and 
operational  flaws  do  not  reflect  the  true  NOx  emission  reduc- 
tton  associated  with  LNB  retroliL  (This  DQO  is  a  lognal  exteiv 
ston  of  a  pertinent  statutory  conrapL  Sectkxi  407(d)  requires 
selectwn  of  appropriate  control  equipment  "designed  to  meet 
the  applcabie  emisskm  rate"  as  well  as  proper  instaHatfon 
arxl  operatkxi  of  such  equipment  for  determining  eligi)ifity, 
and  an  appropriate  emisskxi  rate,  for  an  altematiye  emisskxi 
nmitatkxi). 

Quality  assured  sfxxt-term  uncontrolled  emisskxi  rate  date  are 
needed  to  perform  consistent  analysis  arxl  projectkxis  uskig 
first  and  second  parte  of  model  (see  prearrtjto,  sectkxi 
IIIA3.8.). 

Quarterty  report  sulxnisskxis  that  do  not  satisfy  the  CEM  and 
ottier  QA  criteria  in  40  CFR  part  75  contain  insuffk^ient  infor- 
matkxi  to  verify  the  accuracy  of  reported  NOx  emisskxi  rate 
data. 

Pre-NSPS  bolters  dHfer  from  NSPS  boilers  with  regard  to  fur- 
nace voksne  and  heat  release  rates  and,  as  a  result,  NSPS 
unite  can  more  easily  meet  a  NOx  reductkxi  target  by  retro- 
fitting LNBs.  This  makes  NSPS  unite  unrepresentative  for  es- 
tablishing overal  LNB  NOx  reductkxi  effKiency. 

Powder  River  Basin  coal  has  been  ktentified  by  utHities  as  a 
subbitumiraus  coal  whnh  produces  very  tow  NOx  emisskxi 
rates.  Ks  performance  cannot  necessarily  be  reproduced  by 
any  other  type  of  coal  for  LNB  appifoatfons. 


OQOf^ 


DQOs  {^jpfied  to  date 


Rattonato 


10 


20 


Date  generated  uskig  EPA's  missing  date  substitutkxi  proce- 
dures w«  not  be  used  (40  CFR  part  75). 


Hourly  amlssfon  rate  date  wi  beadiusted  using  the  appropriate 
bias  adjustment  factor  for  tfie  txiiler. 


The  missing  date  routkies  inckjde  a  penalty  for  not  property 
mainlainkig  CEM  equipmenL  In  order  to  assess  actual  LNB 
perfbmnance,  only  measured  NOx  emlsston  rate  date  wM  be 
used. 

Using  bias  ac^jsted  NOx  emisskxi  rates  will  ensure  oompaMbity 
of  CEM  NOx  emisskxi  rate  measuremente  obtakied  from  dK- 
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Table  3.— Data  Quauty  Objectives  Appued  to  Boilers  and  Data  to  Screen  Boilers  for  Inclusion  in  the  LNB 

Appucation  Database — Continued 


DQO* 


30 
4D 


DQOs  appBed  to  boilers 


NOx  emission  rates  greater  than  10  IVnvnBtu  and  less  than  or 
equal  to  0  IVmmBtu  win  be  dncarded. 

Hourly  emission  rate  data  for  "tjreak-in"  period,  defined  as  the 
30  calerxlar  days  foitowing  estimated  date  the  boiler  began 
operating  after  shutdown  for  LNB  retrofit  (denoted  on  tables 
as  "LNB  retrofit  date"),  wiU  be  dtecarded. 


Rationale 


Such  reported  data  values  are  dearly  emmeous  O.e.,  physicaly 
impossible)  arxt  thus,  should  not  be  included  when  estimating 
achievable  emission  rates. 

Vendors  and  utilities  acknowledge  existence  of  Ixeak-in"  pe- 
riod, lasting  about  30  calendar  days,  dunng  wtvch  boiler  oper- 
ations are  atypical  due  to  vervlor  performance  guarantee  test- 
ing. Discarding  hourly  emissions  data  for  "txeak-in"  period 
also  allows  for  any  uncertainty  associated  witti  exact  date  of 
beginning  of  post-retrofit  period. 


EPA  applied  these  DQOs  to  candidate 
boilers:  ihose  used  in  the  Phase  II 
proposed  rule  analysis  (Tables  2  and  3, 
61  FR 1442. 144&-1447,  January  19, 
1996);  those  that  commenters  requested 
EPA  to  consider  (many  of  which  are 
named  above);  and  additional  LNB 


boiler  appUcations  which  EPA 
identified  using  1995  and  first  and 
second  quarter,  1996  CEM  data 
submitted  pursuant  to  40  CFR  part  75 
and  other  program  infQrmation.  A 
detailed  presentation  of  the  results  of 
EPA's  comprehensive  data  evaluation 


appears  in  docket  item  IV-A-6.  The 
resulting  LNB  AppUcation  Database, 
presented  in  Tables  4  and  5,  consists  of 
39  wall-fired  boilers  and  14  tangentially 
fired  boilers  and  contains  over  477,800 
hours  of  quaUty  assured  post-retrofit 
CEM  data  on  LNB  performance. 


Table  4.— Wall-fired  Boilers  in  the  LNB  Application  Database 


Ot)e.Na 


1. 

2. 

3. 

4. 

5. 

6. 

7. 

& 

9. 

10. 

11. 

12. 

13. 

14. 

15. 

16. 

17. 

18. 

19. 

20. 

21. 

22. 

23. 

24. 

25. 

26. 

27. 

28. 

29. 

30. 

31. 

32. 

33. 

34. 

35. 

36. 

37. 

38. 

30. 


ORISPL 


26 
26 
26 
26 


641 

641 

866 

1043 

1043 

1295 

1355 

1367 

1381 

1381 

1384 

1384 

2049 

2049 

2629 

2629 

2840 

2843 

3131 

3131 

3159 

3178 

3948 

3948 

4042 

4042 

4042 

4042 

6041 

6085 


Unit  name/unit  ID 


Gaston  unit  1  

Gaston  unit  2  ....._..... 
Gaston  unR  3  ...»«..«. 
Gaston  unit  4  .«.._..„. 

Cotoert  untt  1  

Cotoert  unit  2  ... 

Cotoert  unit  3  ....^_..... 

Cot)ertunit4 

Cotoert  unit  5 

Crist  unit  6 

Criet  unit  7 

Edwards  unit  2  

Rattsunit  1SG1  

Ratts  unit  2SG1  

Quirvlaro  unit  2 , 

Brown  unit  1  

Green  River  unit  5  — 

Coleman  unit  1 

Coleman  unit  2 

Cooper  unit  1 

Cooper  unit  2 — 

Watson  unit  4  

Watson  unit  5 

Lovett  unit  4 

Lovett  unit  5 

ConesviHe  unit  3 

Picway  unit  9 

ShawvMe  unit  1  

ShawvHe  unit  2 

Cromby  unit  1 

Armstrong  unit  2 

Mitchell  unit  1  

Mitohell  untt  2 

Valley  unit  1  . 

VaHey  unit  2 

Valley  unit  3 

Valley  unit  4 .„. 

Spuiock  unit  1  

RM  Schahfer  unR  15 


Uncontrolled 

Noxrate(ln/ 

mmBtu) 


0.900 
0.780 
0.800 
0.800 
0.800 
0.670 
0.830 
0.860 
0.780 
1.040 
1.160 
1.000 
1.060 
1.090 
0.635 
1.000 
0.836 
1.410 
1.290 
0.900 
0.900 
1.100 
1.220 
0.570 
0.585 
0.862 
0.866 
0.990 
1.020 
0.600 
1.042 
0.999 
0.999 

i.ipo 

1.100 
1.050 
0.925 
0.900 
0.420 


Load  weighted 

post-cptimiza- 

tkxi  Nox  rate 

On/mmBtu) 


0.384 

0.384 

0.413 

0.413 

0.421 

0.421 

a421 

0.421 

0.434 

0.492 

0517 

0.514 

0.508 

0.468 

0.405 

a495 

0.400 

0480 

0.466 

0.419 

0.419 

0.413 

0.431 

0.349 

0.329 

0.412 

0.415 

0.486 

0.483 

0.378 

0.420 

0.500 

0.500 

0.477 

0.477 

0.473 

0.473 

0.414 

0228 


Percent  Nox 
removal 


57.3 

50.8 

48.4 

48.4 

47.4 

37.2 

49.3 

514) 

44.4 

52.7 

55.4 

48.6 

53.0 

57.1 

36.2 

50.5 

52.2 

65.3 

63.9 

53.4 

53.4 

62.5 

64.7 

38.8 

43J 

51.6 

52.1 

50J 

52.6 

37.0 

50.7 

50.0 

50.0 

56.6 

56.6 

56.0 

48.9 

54.0 

45.7 
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Table  5.— TANGEFmAULY  Fired  Boilers  in  the  LNB  Application  Database 


Ob8.No. 


ORISPL 


Unit  name/uni  10 


UncontroNed 
NOxrate 


(hVlnvnBlu) 


LXMu  wwgniBu 
post-opliniiza- 
tion  NOx  rate 


On/mmBtu) 


Percent  NOx 
removal 


1. 
2. 
3. 
4. 
5. 
6. 
7. 
8. 

d. 
ia 

11. 
12. 
13. 
14. 


710 

710 

728 

728 

1374 

1710 

2S64 

2S64 

2642 

2732 

2732 

2732 

4041 

4041 


McOorxxjgh  unit  1 
McOonough  unit  2 
Yates  unit  Y4BR-  „. 
Yates  unit  Y56R  ... 
Elmer  Smith  unit  2 
Campbel  unit  1  .... 
Dunldrk  unit  1 
Dunldrtc  unit  2 
Rcx^hester  7  unit  4  ... 

Rivertiend  unit  7  

Rivertiend  unit  8 

Rivert)en<j  unit  10  .... 
S.  Oak  Creek  unit  7  . 
S.  Oek  Creeic  unit  8 , 


0.657 
0.600 
0.561 
0.650 
0.869 
0.690 
0.478 
a478 
0.587 
0.580 
0j640 
0.772 
0.661 
0.665 


0.388 
0.388 
0.421 
0.421 
0.419 
0.456 
0.343 
0.331 
0.365 
0.421 
0.383 
0.357 
0.377 
0.377 


40.9 
363 
25:0 
362 
512 
33J 
2S2 

ao.8 

37.8 
27.4 
402 
53.8 
43i) 
43.3 


The  Agmcy  believes  that  the  addition 
of  20  units  to  the  LNB  Application 
Database  increases  the  overall 
representativeness  of  the  database  for 
use  in  analyzing  the  achievable 
emission  rates  for  Group  1  boilers  and 
addresses  commenters"  concerns  that 
the  original  database  may  not 
adequately  represent  units  with  high 
uncontrolled  emission  rates.  The 
.current  database  contains  22  units  with 
uncontrolled  emission  rates  above  the 
rates  classified  by  one  utiUty  commenter 
as  "high"  (i.e.,  for  waU-fired  boilers, 
above  0.90  Ib/mmBtu  and  for 
tangentially  fired  boilers,  above  0.68  lb/ 
mmBtu.  see  docket  item  IV-G-16,  p.  7). 
For  several  reasons,  the  Agency  believes 
these  additions  to  the  database  are  more 
appropriate  than  adding  boilers  with 
LNB  and  overfire  air  (OFA)  as  suggested 
by  some  commenters.  First,  under  the 
ruling  in  Alabama  Power  v.  EPA,  40 
F.Sd  450  (D.C.  Or.  1994),  EPA  cannot 
consider  LNB  with  OFA  installations  in 
the  LNB  AppUcation  Database  for 
setting  Group  1  limits.  Second,  isolating 
the  true  NOx  reduction  performance  of 
the  LNB  portion  of  LNB+OFA  systems 
is  problematic  because  the  controls  are 
designed  to  reduce  NOx  as  an  integrated 
system  and  site-specific  factors 
influence  the  relative  contribution  that 
each  component  (LNB  vs.  OFA)  is 
designed  to  achieve.  Further,  there  is  no 
basis  for  assuming  that  the  performance 
of  the  LNB  portion,  even  if  this  could 
be  measured  accurately,  is 
representative  of  the  performance  that 
could  be  achieved  by  LNBs  without  the 
addition  of  OFA. 


2.  Hme  Period/A VOTaging  Basis  Used  To 
Evaluate  Performance  of  Laiw  NOx 
Burner  Technology 

i.  Background  >' 

Because  the  Add  Rain  Phase  I  NOx 
Emission  Reduction  Program  did  not  go 
into  effect  until  January  1, 1996,  EPA 
did  not  have,  at  the  time  the  proposed 
rule  was  issued,  GEM  data  on  the 
performance  of  LNBs  applied  to  Group 
1  boilers  during  a  period  when  affected 
boilers  were  required  to  meet  the  anniml 
Phase  I  NOx  emission  linutations. 
Further,  for  the  reasons  discussed 
below,  it  could  not  be  assumed  that  all 
the  GEM  data  available,  some  of  which 
had  been  recorded  as  early  as  January  1, 
1994,  reflected  LNB  performance  during 
optimized  NOx  removal  conditions. 

As  discussed  in  the  Regulatory  Impact 
Analysis  (RIA)  for  the  proposed  rule 
(see  docket  item  II-F-2),  plants  incur 
both  fixed  and  variable  operation  and 
maintenance  (O  &  M)  costs  when 
operating  LNBs  to  reduce  NOx 
emissions  to  the  lowest  practicable  level 
consistent  with  prudent  boiler 
operations  to  comply  with  regulatory 
emission  limitations.  Therefore,  even 
though  LNB  controls  are  installed, 
utilities  have  a  financial  incentive  not  to 
operate  units  throughout  an  extended 
period  of  pre-compliance  to  sustain  the 
emission  reductions  the  controls  were 
designed  to  achieve,  since  this  would 
increase  O  &  M  costs  when  the  NOx 
emission  reductions  are  not  yet 
required.  Thus,  the  average  NOx 
emission  rate  measured  over  an 
extended  pre-compliance  period  may 
not  be  a  good  predictor  of  LNB 
performance  under  actual  compUance 
conditions.  On  the  other  hand,  it  is 
reasonable  to  expect  that  utilities 
operated  their  newly  installed  NOx 


controls  for  some  period  of  time 
following  optimization  of  the  equipment 
to  simulate  compliance  conditions, 
perhaps  as  a  dry  run  or  for  training 
purposes. 

EPA's  objective,  then,  was  to  identify 
the  time  period  in  the  stream  of  post- 
retrofit  hourly  GEM  data  that 
corresponds  to  operation  imder 
optimized  NOx  removal  conditions. 
EPA  believed  this  time  period  should 
contain  52  days  of  vaUd  GEM  data  since, 
in  pubUcations  and  in  past  rulemakings, 
the  Department  of  Energy  (DOE)  and  the 
utility  industry  have  stated  that 
acceptable  results  of  long-term 
performance  require  data  sets  of  at  least 
51  days  with  each  day  containing  at 
least  18  valid  hourly  averages  (see 
docket  items  n-I-99,  Advanced 
Tangentially-Fired  Gombustion 
Techniques  for  the  Reduction  of 
Nitrogen  Oxide  (NOx)  Emissions  from 
Goal-Fired  Boilers,  and  Il-I-lOO, 
Demonstration  of  Advanced  Wall-Fired 
Gombustion  Modifications  for  the 
Reduction  of  Nitrogen  Oxide  (NOx) 
Emissions  from  Goal-Fired  Boilers).  EPA 
defined  a  52-day  "low  NOx  period"  for 
the  purposes  of  assessing  performance 
of  LNBs  applied  to  Group  1  boilers  in 
the  proposed  rule.  The  "low  NOx 
period"  was  determined  by  identifying 
the  lowest  average  NOx  emission  rate 
each  boiler  has  sustained  for  at  least  52 
days,  i.e.,  over  a  period  of  1,248  hours 
vrhen  the  boiler  was  operatijig  and  vahd 
GEM  data  (measured  by  GEMS  certified 
pursuant  to  40  GFR  part  75)  were 
available.  The  low  NOx  period  for  most 
boilers  is  considerably  longer  than  52 
calendar  days  since  hoiu-s  during  which 
the  boiler  did  not  operate  or  hours  for 
which  valid  GEM  data  were  not 
recorded  are  ignored  and  do  not  count 
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towards  the  required  total  of  1,248 
hours. 

Even  prior  to  the  proposed  rule, 
utility  commenters  and  DOE  had 
expressed  the  concern  that  by  not  using 
essentially  all  the  recorded  by  post- 
retrofit  CEM  data,  EPA  was  not 
accurately  assessing  the  long-term 
performance  capabilities  of  LNBs  (61  FR 
1442).^  Further,  these  commenters 
believed  that  using  a  fixed-length 
shakedown  period  of  30  to  90  days, 
applied  universally  to  all  installations, 
to  allow  for  optimizing  LNBs  and 
operator  training  was  more  objective 
than  using  the  variable-length  and  site- 
specific  shakedown  periods  impUcit  in 
EPA's  low  NOx  period  methodology. 
Accordingly,  for  the  proposed  rule,  EPA 
also  developed  estimates  of  post-retrofit 
average  NGbc  emission  rates  for  another 
time  period  beginning  30  calendar  days 
after  the  estimated  date  the  boiler  began 
operating  after  shutdown  for  LNB 
installation  and  continuing  to  the  end  of 
the  CEM  data  set.  This  period  is  referred 
to  as  the  "overall  post-retrofit  period"  in 
the  proposed  rule  (61  FR  1447  (Tables 
4  and  5);  also  see  docket  item  n-A-9, 
Table  2  )  and  as  the  "post-retrofit  minus 
30  days  period"  (abbreviated  as  "30-day 
post-retrofit  period"  in  tabular  coliunn 
headings)  in  the  technical  support 
document  for  the  final  rule  (see  docket 
item  IV-A-6). 

For  the  proposed  rule,  EPA  developed 
estimates  of  post-retrofit  average  NOx 
emission  rates  for  a  third  period  which, 
like  the  overall  post-retrofit  period,  uses 
most  of  the  recorded  post-retrofit  CEM 
data  and,  like  the  low  NOx  period, 
allows  for  a  variable-length  shakedown 
period  to  accommodate  the  site-specific 
nature  of  LNB  equipment  optimizaticHX 
and  operator  training  processes.  This 
time  period  begins  with  the  first  hour  of 
the  low  NOx  period  and  continues  to 
the  end  of  the  CEM  data  set.  It  is 
referred  to  as  the  "post-optimization 
period"  in  both  the  proposed  rule  and 
final  rule  analyses.  As  mentioned 
previously  in  section  B  of  this  preamble, 
the  post-optimization  period  forms  the 
basis  for  EPA's  final  assessment  of  the 
effectiveness  of  LNBs  applied  to  Group 
1  boilers. 

Another  concern,  which  was  raised 
prior  to  the  proposed  rule  by  utiUty 
commenters  and  DOE.  is  that  limited 
time  periods  such  as  the  low  NOx 


*EPA  note*  that  the  tangentiaily  fired  boiler*  in 
the  LNB  Application  Database  used  for  the 
proposed  rule  had  little  more  than  the  requisite  52 
days  of  quality  assured  post-retrofit  CEM  data.  Only 
CEM  data  reported  through  June  30, 1995,  the  end 
of  the  second  quarter  reporting  period,  were 
available  for  analysis  and  the  LNB  retrofit  dates  for 
tangentially  fired  boilers  occurred  in  late  1994  or 
early  1995. 


period  may  not  adequately  capture 
annual  diq;)atch  patterns  and  seasonal 
variations  in  demand  for  electrical 
power  generation.  Accordingly,  for  the 
proposed  rule,  EPA  also  investigated  the 
representativeness  of  load  dispatch 
during  the  low  NOx  period  by 
comparing  it  to  the  load  dispatch  during 
calendar  year  1994  for  each  boiler  or 
common  stack  in  the  LNB  Application 
Database.  EPA  developed  two 
histograms  using  "load  bins"  for  the 
horizontal  axis:  (1)  Average  hourly  NOx 
emission  rate  as  a  function  of  load 
during  the  low  NOx  period;  and  (2) 
fiequeacy  of  various  boiler  operating 
loads  throughout  1994  (fpr  which  EPA 
had  actual  perfonnance  data  &t>m  the 
CEM  data  set ).  Then,  EPA  used  these 
histograms  to  estimate  "load-weighted 
annual  average  NOx  emission  rates" 
based  on  weighted  averages  of  the 
average  emission  rate  during  the  low 
NOx  period  for  each  load  bin  times  the 
number  of  hours  the  boiler  operated  in 
that  load  bin  during  1994  (61  FR  1448 
(Tables  6  and  7)).  To  test  the 
representativeness  of  boiler  operations 
during  the  low  NOx  period,  EPA  also 
created  bar  charts  comparing  the 
percentage  of  time  a  boiler  operated  in 
each  load  bin  during  the  low  NOx 
period  to  the  percentage  of  time  it 
operated  in  that  load  bin  during 
calendar  year  1994  (see  docket  item  11- 
A-9,  Appendix  B].  Using  these 
graphical  analyses,  EPA  concluded  that 
most  boilers  in  the  LNB  Application 
Database  had  a  load  dispatch  pattern 
during  their  low  NOx  period  similar  to  . 
their  annual  dispatch  pattern  in  1994. 

When  analyzing  long-term  post- 
retrofit  CEM  data  for  the  proposed  rule, 
EPA  found  no  strong  correlation 
between  boiler  operating  loads  and 
hourly  average  NOx  emission  rates  for 
either  wall-fiLred  boilers  or  tangentially 
fired  boilere  in  the  IJvIB  AppUcation 
Database.  While  earlier  technical 
analyses  performed  for  EPA  in  support 
of  other  utility  NOx  emission 
rulemakings  had  generally  adopted  the 
industry  accepted  presumption  of  a 
NOx  vs.  boiler  load  relationship  for 
many  uncontrolled  Group  1  boilers, 
they  also  showed  the  direction, 
magnitude,  and  form  of  this  correlation 
to  be  both  highly  boiler-specific  and 
difficult  to  predict  (see,  for  example, 
docket  item  IV-J-20). 

Nevertheless,  EPA  recognized  that  a 
predictable  systematic  correlation 
between  hoiuly  average  NOx  emission 
rates  and  boiler  load  for  all  or  some 
boilers  could  have  significant 
ramifications  for  proper  application  of  a 
52-day  low  NOx  period  methodology. 
Accordingly,  EPA  developed  the  "load- 
weighted  annual  average  NOx  emission 


rates."  defined  above,  to  account  for  the 
potential  existence  of  a  NOx  vs.  boiler 
load  relationship.  Because  the  load- 
weighted  annual  average  NOx  emission 
rates  were  essentially  the  same  as  or 
lower  than  the  average  NOx  emission 
rates  for  the  low  NOx  period  for  these 
boilers  (see  61  FR  1446  (Tables  5  and  6)) 
EPA  selected  the  simpler  form,  a 
straight  average  over  die  low  NOx 
period,  as  the  basis  for  the  proposed 
rule. 

The  Agency  received  many  detailed 
comments  and  supporting  data  about 
the  appropriateness  of  using  a  limited 
low  NOx  period  for  assessing  LNB 
performance,  the  merits  of  site-specific 
variable-length  vs.  universal  fixed- 
length  shakedown  periods  to  reflect 
LNB  equipment  optimizatioD  and 
operator  training,  the  advantages  and 
disadvantages  of  the  alternative  time  ~ 
periods  EPA  had  considered  for  the 
proposed  rule  analysis,  and  the 
technical  issue  of  the  existence  of  a  NOx 
vs.  load  relationship  and  its  relevance 
for  assessing  LNB  psrformance  applied 
to  Group  1  boilers.  The  firat  three  issues 
are  discussed  in  the  next  section  within 
the  context  of  the  low  NOx  period 
methodology  whereas  the  last  issue,  for 
which  EPA  received  approximately  25 
site-specific  data  submissions  from 
utility  boiler  owners  or  operatora,  is 
treated  separately  in  the  subsequoit 
section. 

u.  Use  of  52-Day  Low  NOx  Period 

Comment/ Analyses:  EPA  received 
approximately  29  comment  letters  (from 
22  utilities,  2  utility  associations,  3 
states,  a  gas  industry  representative,  and 
an  environmental  association]  on  the 
appropriateness  of  using  a  S2-day  low 
NOx  period  for  assessing  LNB 
performance  when,  for  some  boilere, 
considerably  more  post-retrofit  data  was 
available. 

Some  commenters  fully  endorsed 
EPA's  52-day  methodology  and  implicit 
assumption  that  utilities  not  imder  a 
compliance  obligation  are  imlikely  to 
operate  the  controls  for  maximum 
emission  reductions  following  LNB 
optimization  and  a  low  NOx  test  period, 
lliey  believed  EPA  had  demonstrated 
that  the  52-day  methodology  and  "load- 
weighted  annual  average  NOx  emission 
rates"  adequately  addressed  aimual 
dispatch  and  load  patterns  in  most 
cases.  A  utility  that  owns  and  operates 
coal-fired  units  which  have  become 
subject  to  state-mandated  NOx 
Reasonably  Available  Control 
Technology  (RACT)  requirements  in 
1995  said  EPA  should  go  even  further 
and  "use  NOx  data  only  from  units  that 
have  had  to  comply  with  a  recent  NQx 
standard  (such  as  NOx  RACT)"  for 
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evaluating  the  efiectiveness  of  LNB 
technology  (see  docket  item  rV-G-14,  p. 
1).  EPA  notes  that  6  wall-fired  boilers 
and  3  tangentially  fired  boilers  in  the 
LNB  Appncadon  Database  are  located  in 
the  Northeast  Ozone  Transport  Region 
and  are  sxibject  to  NOx  RACT 
requirements.  The  mean  load-weighted 
annual  average  NOx  emission  rates  over 
the  post-optimization  period  for  these 
boilers  are:  0.403  Ib/mmBtu  (wall-fired) 
and  0.344  Ib/mmBtu  (tangentially  fired). 

One  commenter  noted  uiat  utilities 
had  an  expUdt  disincentive  for 
operating  their  LNBs  to  achieve  the 
maximum  practicable  emission 
reductions  during  1994  and  1995.  since 
section  407(b)(2)  allows  EPA  to 
promulgate  revisions  to  Group  1 
emission  standards  if  measured  average 
post-retrofit  NOx  emission  rates  during 
this  time  frame  indicate  "more  effective 
low  NOx  burner  technology  is 
available"  (see  docket  item  IV-D-63, 
p.14).  Another  commenter  endorsed  the 
conclusion  that  observations  during  the 
52-day  low  NOx  period  may  understate 
the  actual  reduction  capability  of  LNBs 
(see  docket  items  IV-O--047,  p.  2  and 
IV-^>-063,p.  12-14). 

Other  commenters  disagreed  with  the 
assumption  that  utilities  did  not  have 
any  incentive  to  operate  the  installed 
LNBs  to  achieve  maximum  emission 
reductions  consistent  with  prudent 
boiler  operations.  One  utility  stated  that 
plant  personnel  "operated  (their)  NOx 
control  systems  in  a  compliance  mode 
even  though  its  units  were  technically 
not  yet  subject  to  the  Phase  I  NOx 
standard.  [The  utility]  established 
performance  goals  based  on  operating 
NOx  reductions  systems  to  meet  the 
standard  and  management  bonuses  were 
geared  to  meeting  these  goals"  (see 
docket  item  IV-D-020.  p.  6).  EPA  notes 
that  all  of  this  utility's  wall-fired  imits 
sustained  average  NOx  emission  rates 
below  0.44  Ib/mmBtu  throughout  their 
"post-optimization"  periods  (i.e.,  the 
post-retrofit  period  excluding  a 
shakedown  period  based  on  actual 
boiler  experience).  The  post- 
optimization  periods  for  these  units 
varied  in  length  from  12  to  18  months. 
Another  utility  stated  that  boilers  were 
operated  in  a  manner  to  optimize  NOx 
emission  reduction;  to  do  otherwise 
would  be  "counterproductive  to  the 
design  of  the  biimers  and  would  defeat 
the  training  of  the  operating  staff'  (see 
docket  item  lV-D-023,  p.  4).  EPA  notes 
that  the  units  owned  and  operated  by 
both  of  these  utility  commenters  are 
located  outside  designated  ozone 
nonattainment  areas  and  are  not  subject 
to  NOx  RACT  or  any  other  state- 
mandated  NOx  control  requirements. 
Their  decision  to  operate  in  a  low-NOx 


mode,  therefore,  was  voluntary  and  not 
made  (Ml  the  basis  of  whether  a 
compliance  obUgation  existed.  > 

Several  commenters  indicated  that  the 
best  approach  for  estimating  annual 
average  NOx  emission  rates  is  to  use  a 
full  year  of  post-retrofit  monitoring  data 
(see,  for  example,  docket  item  IV-^-38, 
p.  3).  Commentera  reiterated  the 
concern  raised  prior  to  the  proposal 
rule,  that  by  not  using  essentially  all  the 
recorded  post-retrofit  CEM  data,  EPA  is 
not  accurately  assessing  the  long-term 
performance  capabilities  of  LNBs  (see, 
for  example,  docket  items  IV-D-35,  p.  3; 
IV-G-15,  pp.  2-3).  They  said  EPA's  52- 
day  low  NOx  period  methodology  fails 
to  take  into  account  all  of  the  operating 
variables  that  affect  LNB  performance 
and  biases  the  LNB  performance 
assessment  toward  emission  reduction 
levels  that  may  not  be  achievable  over 
the  long  term.  Further,  commentera  who 
participated  in  DOE  Clean  Coal 
Technology  Demonstrations  where  the 
52-day  methodology  was  used,  said  the 
"52-day  rule"  defines  "the  minimum 
niunber  of  continuous  days  of  data 
needed  before  a  data  set  can  be 
considered  'long-term'  data.  It  is  not  a 
rule  that  jxistifies  selective  editing  of 
data,  when  more  data  are  available"  (see 
docket  item  n-D-65.  p.  29). 

Some  of  these  commenters  suggested 
using  all  CEM  data  recorded  after  a 
fixed-length  shakedown  period  whereas 
others  believed  a  variable-length 
shakedown  period  is  more  appropriate 
given  the  site-specific  nature  of  the  LNB 
equipment  optimization  and  operate 
training  processes.  EPA  notes  that  one 
utility  commenter  reported  that  burner 
optimization  for  each  of  their  five 
tangentially  fired  retrofits  was 
completed  within  120  days  of  startup 
(see  docket  item  rV-D-23,  p.4),  which  is 
considerably  longer  than  the  fixed  30- 
day  shakedown  period  recommended  by 
DOE  and  othera.  Another  utility 
conmienter  reported  that  one  of  their 
wall-fired  boilers,  E.D.  Edwards  2,  was 
still  being  optimized  more  than  a  year 
after  the  retrofit  date  (see  docket  item 
IV-D-73.  p.  3). 

Several  commentera  indicated 
support  for  the  post-optimization  period 
approach,  which  EPA  had  presented  in 
the  proposed  rule  together  with  the  52- 
day  low  NOx  period  methodology  and 
load-weighted  annual  average  NOx 
emission  rates.  As  one  utihty  said,  'the 
post-optimization  period'  emission ' 
results  are  the  best  data  set 
characterizing  long-term  low-NOx  mode 
boiler  operation.  'This  database 
maximizes  the  amoimt  of  low-NOx 
mode  data  (i.e.,  sample  size)  collected 
following  a  period  of  demonstrated 


minimum  NOx  operation."  (See  docket 
item  IV-D-051,  p.  8.) 

Some  OHnmentere  indicated  a  52-day 
low  NOx  period  methodology  would  be 
credible  for  assessing  the  long-term 
performance  of  LNB  technology  if  NOx 
emission  rates  following  LNB 
optimization  do  not  vary  significantly 
with  boiler  load  (see,  for  example, 
docket  item  IV-D-72,  p.  4).  While  these 
commentera  generally  believe  NOx 
emission  rates  are  a  function  of  load  for 
many  boilen  (see  discussion  below 
imder  NOx  vs.  Boiler  Load 
Relationship),  they  do  endorse  the 
concept  of  using  less  than  essentially  all 
the  recorded  post-retrofit  CEM  data  fcv 
assessing  LNB  performance. 

Response:  EPA  believes  that  tbe  52- 
day  low  NOx  period  methodology  is 
technically  justified  for  evaluating  the 
achievable  NOx  reduction  capability  of 
LNBs.  This  time  period  is  sufficiently 
long,  in  most  instances,  to  reflect  long- 
term  operation  as  evidenced  by  the 
generally  similar  load  dispatch  patterns 
observed  during  the  low  NOx  period 
and  for  calendar  year  1994  for  most 
boilera  in  the  LNB  AppUcation 
Database.  HoMrever,  assuring  proper 
selection  of  a  low  NOx  period  that  is 
representative  of  long-term  boiler 
operating  conditions  in  all  instances  can 
be  difficult.  An  example  of  this  is  E.D. 
Edwards  2  where,  according  to  the 
utility,  the  52-day  low  NOx  period  EPA 
had  selected  for  the  proposed  rule 
analysis  was  atypical  because  it 
represents  "a  period  of  testing  in  a  low 
NOx  mode  when  the  boiler  was  not 
optimized."  Shortly  thereafter,  the 
utility  re-tuned  the  boiler  for  improved 
efficiency,  to  reduce  loss  on  ignition 
(LOI),  and  to  maintain  full  compliance 
with  particiilate  and  opacity  emissions 
standards.  (See  docket  item  rV-D-073. 
pp.  3—4.)  Another  commenter  suggested 
possible  adverse  plant  impacts  may 
have  occurred  duriitg  the  low  NOx 
period  for  a  few  other  boilera  in  the  LNB 
AppUcation  Database  (see  docket  itetn 
IV-D-65.  Enclosures  7  and  14);  EPA's 
analysis  of  the  specific  impacts  and 
remedial  actions  cited  indicates  that 
these  possible  issues  are  adequately 
addressed  by  extending  the  low  NOx 
period  into  the  longer  post-optimization 
period.  Therefore,  to  maximize  the 
likelihood  that  the  performance 
evaluation  period  is  representative  and 
to  assure  observations  over  the  broadest 
possible  range  of  boiler  operating 
variables  and  electric  power  generation 
demand  scenarios.  EPA  is  using  the 
longer  post-optimization  period  as  the 
basis  for  assessing  the  performance  of 
LNBs  appUed  to  Group  1  boilera  for  the 
final  rule. 
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EPA's  decision  to  use  the  post- 
optimixation  period  is  also  based,  in 
part,  on  the  comments  utiUties  have 
gubmitted  regarding  their  actions  to 
operate  installed  LNBs  in  a  compliance 
mode  during  1995,  prior  to  the  efEsctive 
date  of  the  Add  Rain  Phase  I  NOx 
Emission  Reduction  Program.  EPA 
believes  that  there  were  reasons  for 
UtiUties  to  operate  installed  LNBs  as  if 
the  emission  standards  were  in  effoct.^^ . 
even  though  such  operation  could 
increase  utiUty  O  &  M  costs.  EPA  has 
rejected  the  concept  of  using  a  "post- 
retrofit  minus  30  (or  60  or  90)  days 
period"  approach  because  utilities 
submitted  significant  evidence 
documenting  that  the  time  required  for 
LNB  optimization  is  highly  variable  and 
can  be  much  longer  than  any  of  the 
fixed  shakedown  periods  under 
consideration  (see,  for  example,  docket 
items  IV-D-023,  IV-I>-073,  and  IV-C- 
04).  Nonetheless,  for  comparison 
purposes,  EPA  has  computed  average 
NOx  emission  rates  based  on  the  post- 
retrofit  minus  30  days  period  for  boilers 
in  the  LNB  AppUcation  Database  (see 
docket  item  IV-A-6,  Table  3-1). 

The  addition  of  four  more  quarters  of 
CEM  data  to  the  LNB  AppUcation 
Database  substantiaUy  lengthens  the 
post-optimization  period  for  most 
boilers.''  The  post-optimization  period 
also  includes  six  months  of  1996 
compUance  data  for  each  Phase  I  boiler 
in  the  database.  Table  6  presents 
summary  statistics  on  the  amount  of 
hourly  CEM  data  and  calendar  months 
encompassed  by  the  post-optimization 
periods. 


Table  6.— LNB  Application 
Database:  Hours  of  CEM  Data 
AND  Calendar  Months  in  Post- 
OPTiMiZATiON  Perkx)&— Continued 


Table  6.— LNB  Application 
Database:  Hours  of  CEM  Data 
AND  Calendar  Months  in  Post- 
Optimization  Periods 


Hours  of  CEM 

Calendar 

Botor  types 

data 

months 

WaR-fired  bol- 

efs:85%have 

at  least  11 

months  ol 

' 

CEM  data  m 

post-optimiza- 

tion period: 

Range  > 

3,877-15329 

&-30 

Average 

9.547 

16 

Total 

1            372324 

610 

^  A  notable  exception  U  the  post^optimtsation 
time  period  for  E.D.  Edwrards  2,  which  has  been 
lengthened  by  a  lesser  amount.  In  ntpoaae  to  the 
utility**  comments.  EPA  has  selected  another  low 
NOx  period,  beginning  after  .October  1. 1995,  the 
date  on  which  EPA  believes  corrections  for  advene 
opacity  and  particulate  emissions  were 
aubetultiaUy  complete. 


Hours  of  CEM 

Calandar 

Boler  types 

data 

Tangenlialy  ired 

boilers:  79% 

have  at  least 

11  months  of 

CEM  data  in 

post-optimiza- 

• 

tion  period: 

Range 

1,280-12.327 

4-18 

Average . — 

7,537 

14 

Totrf  ...... 

105.523 

190 

iii.  NOx  vs.  BojVer  Load  Relationship 
Comment/Analyses:  EPA  received 
approximately  23  comment  letters  (from 
21  UtiUties  and  2  utiUty  associations) 
criticizing  EPA's  decision  in  the 
proposed  rule  to  base  revised  Group  1 
emission  limitations  on  a  time  period 
and  averaging  method  which  do  not 
expUcitly  recognize  the  existence  of  a 
NOx  vs.  load  relationship.  As 
mentioned  previously  imder  section 
in.A.2.L  of  this  preamble,  EPA  found  no 
strong  correlation  between  boiler 
operating  loads  and  hovirly  average  NOx 
emission  rates  for  either  wall-fired 
boilers  or  tangentiaUy  fired  boilers  in 
the  LNB  Application  Database  when 
analyzing  long-term  post-retrofit  CEM 
data  for  die  proposed  rule.  Nevertheless, 
to  test  the  potential  impact  of  a  NOx/ 
load  relationship,  in  the  analysis 
accompanying  the  proposed  rule  EPA 
developed  a  methodology  that  assumed 
the  existence  of  a  fimctional 
relationship  between  NOx  and  boiler 
load.  EPA  then  used  this  methodology 
to  estimate  "load- weighted  annual 
average  NOx  emission  rates"  for  each 
boiler  or  common  stack  in  the  LNB 
AppUcation  Database  (see  docket  item 
n-A-9.  pp.  9-10). 

The  load-weighting  methodology 
produced  a  weighted  average  based  on 
the  frequency  of  various  operating  load 
intervals  (or  "bins")  during  calendar 
year  1994  as  reported  in  the  CEM  data 
set  and  the  mean  hoiirly  NOx  emission 
rates  for  each  load  bin  observed  during 
the  low  NOx  period.  (The 
computational  procedures  EPA  used  to 
estimate  load-weighted  annual  average 
NOx  emission  rates  for  the  proposed 
rule  are  described  under  preamble 
section  ni.A.2.i.)  Finding  that  the  load- 
weighted  anniial  average  NOx  emission 
rates  for  these  boilers  were  essentially 
the  same  as  or  lower  than  the  average 
NOx  emission  rates  for  the  low  NQx 
period  without  the  assumption  of  a 
NCVload  relation^p  (see  61  FR  1446 


(Tables  5  and  6)),  EPA  beUeved  it  was 
not  necessary  to  Investigate  the  NOx  vs: 
load  relationship  further  and  selected 
the  more  consOTvative  (i.e.,  higher)  of 
the  two  sets  of  estimates  for  modeling 
annual  average  miission  rates  that  could 
be  sustained  by  LNBs  instaUed  an  Phase 
n.  Group  1  boilers. 

The  commeniers  who  criticized  EPA's 
treatment  of  die  NOx/load  relationship 
raised  the  foUowing  main  issues: 
Lack  of  statistical  measures  to 
quantify  the  extent  of  the  NOx/load 
relationship:  Several  commenters 
indicated  that  a  critical  missing  link  in 
EPA's  analysis  of  this  issue  for  the 
proposed  rule  was  the  failure  to  develop 
any  statistical  measures  describing  the 
strength  of  the  association,  if  any, 
between  NOx  and  boiler  load.  As  one 
UtiUty  said,  EPA  concluded  "through 
observance  of  the  data"  that  the 
relationship  between  NOx  and  load  is 
not  strong  for  wall-fired  boilers  (see 
docket  item  IV-4>-023,  p.  5) 

Inconsistency  with  earUer  EPA 
studies:  Some  commenters  claimed  that 
earUer  EPA  studies  and  utiUty  emission 
rulemakings  supported  the  existence  of 
the  NOx/load  relationship. 

Examples  to  show  presence  of  a  NOx^ 
load  relationship:  Many  of  the 
commenters  on  this  issue  included  site- 
specific  data  intended  to  docimient  the 
presence  of  a  weU-correlated  NOx/load 
relationship. 

On  the  other  hand,  some  commenters 
who  supported  EPA's  use  of  the  low 
NOx  period  for  evaluating  the 
performance  of  LNBs  also  said  EPA's 
comparison  of  load- weighted  annual 
average  NOx  emission  rates  vs.  average 
NOx  emission  rates  without  the 
assumption  of  a  NOx/load  relationship 
satisfactorily  addresses  this  issue  (see, 
for  example,  docket  items  IV-D-46,  p.  5 
and  rV-D-56,  p.  1).  According  to  a  state 
agency,  the  "52-day  time  frame  is 
representative  of  a  wide  range  of 
operations  in  a  fadUty"  because  the 
load  variations  over  a  seven-day  week 
are  likely  to  be  more  significant  than 
seasonal  variations.  This  agency  said 
that,  for  most  load-following  units,  load 
changes  are  likely  to  be  more  significant 
between  weekends  and  weekdays  than 
between  seasons.  Only  the  highest  base- 
loaded  units  do  not  exhibit  this  load 
cycle  and  such  units  are  "likely  not 
affected  by  seasonal  changes"  (see 
docket  item  lV-D-27,  p.  9). 

Response:  After  further  (extensive 
boiler-by-boiler  analysis  pf  NOx  and 
boiler  load,  using  both  data  provided  by 
commenters  and  reported 
independenUy  under  40  CFR  part  75 
requirements,  EPA  has  determined  that 
the  installation  of  LNBs  dampens  any 
NOx/load  coitelatidn  that  may  have 
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existed  at  uncontrolled  boilera  and.  ia 
many  instances,  virtually  eliminates  any 
long-term  relationship.  A  NOx  vs.  load 
rel^onship  appears  to  have  persisted 
for  none  of  the  tangentially  fired  boilers 
and  for  only  a  few  of  the  wall-fired 
boilers  (Colbert  5,  E.D.  Edwards  2, 
Quindaro  2,  and  Jack  Watson  5)  in  the 
LNB  Application  Database  (see  docket 
item  IV-A-6,  pp.  4-2  through  4-7). 
However,  des^Hte  these  findings,  in 
response  to  commenters'  insistence  that 
a  definite  functional  relationship  exists 
between  NOx  and  boiler  load,  Q'A  has 
employed  a  NOx/load  weighting  scheme 
in  establishing  NOx  emission  limits  in 
this  final  rule.  This  load-weighting 
method  incorporates  at  least  two 
distinct  improvements  over  the  method 
used  for  the  proposed  rule  analysis. 
First,  following  commenters' 
recommendation,  the  load  weighting 
method  employs  ten  load  bins 
consistent  with  the  convention  specified 
in  40  CFR  part  75.  rather  than  the  25- 
MW  increments  used  in  the  proposal. 
Second,  the  method  uses  post-retrofit 
CEM  data  over  the  longer  post- 
optimization  period,  rather  than  the  52- 
day  low  NOx  period,  to  estimate  mean 
hourly  NOx  emission  rates  for  each  load 
bin,  thus  making  it  unnecessary  to 
combine  load  bins  due  to  sparse  data. 
(Commenters  had  also  said  the 
combining  of  load  bins  with  little  or  no 
data  tended  to  mask  the  NOx/load 
relationship.  See  docket  item,  rV-D-65, 
p.  35.)  The  load  weighting  method  uses 
hourly  boiler  or  common  stack  load  as 
reported  in  the  CEM  data  set  for  1995  to 
establish  the  frequency  of  operation  in 
different  load  bins  over  a  year.  EPA  has 
rigorously  investigated  the  relationship 
of  individual  load  patterns  of  boilers 
sharing  a  common  stack  to  the 
combined  load  patterns  over  a  year  and, 
thus,  to  the  aimual  average  NOx 
emissions  for  the  common  stack  (see 
discussion  of  common  stack  issues  in 
section  in.A.3.v  of  this  preamble). 
Finally,  EPA  has  compared,  where  data 
are  available,  boiler  or  common  stack 
load  patterns  for  1994  and  1995  to 
assess  inter-year  variations  in  dispatch 
and  demand  for  electrical  power 
generation  (see  docket  item  IV-A-6). 

This  improved  load  weighting  sch«ne 
accounts  for  any  potential  impact  that 
annual  load  dispatch  patterns  may  have 
on  NOx  emissions.  Its  use  should  allay 
concerns  raised  by  commenters  on  how 
the  presence  of  a  NOx/load  relationship 
might  impede  accurate  assessment  of 
long-term  LNB  performance.  In 
addition,  EPA's  specific  responses  to  the 
main  NOx/load  issues  are  presented 
below: 

Lack  of  statistical  meastires  to 
qiiantify  the  extent  of  the  NOx/load 


relationship:  Even  among  those 
commenters  who  most  strongly  assert 
the  presence  of  a  NOx/load  correlation, 
there  is  little  consistency  from  boiler  to 
boiler  in  either  the  functional  form  or 
the  direction  of  the  NOx/load 
relationship.  For  example,  of  the  three 
commenters  submitting  regression 
equations  as  evidence  of  a  NOx/load 
relationship,  one  was  based  on  a  cubic 
model  (see  docket  item  IV-D-20,  Figure 
3),  another  was  based  on  a  logarithmic 
model  (see  docket  item  rV-G-14,  p.  3). 
and  a  third  was  based  on  a  quadratic 
model  (see  docket  item  IV-G-16).  A 
fourth  commenter,  repoesented  the 
NOx/load  relationsly^from  one-third  to 
full  load  for  eight  bdlfers  as  straight  line 
plots  with  slopes  varying  from 
approximately  15°  to  45°  (see  docket 
item  IV-D-72.  Attachment  1).  Although 
no  supporting  docvunentation  was 
provided  explaining  how  these  plots 
were  derived,  they  would  imply  a  linear 
model  was  appropriate.  The  situation  is 
further  complicated  when  a  NOx/load 
relationship  is  discernible  over  only  a 
portion  of  the  load  range.  This  is 
particularly  an  issue  for  wall-fired 
boilers  retrofit  with  LNBs.  EPA's  plots 
of  data  from  post-retrofit  wall-fired 
boilers  show  that  if  a  NOx/load 
relationship  is  discernible  at  all,  it 
occurs  almost  entirely  in  the  upper  10- 
20%  of  the  boiler  load  range. 

The  absence  of  a  consistent  functional 
form  for  the  NOx/load  relationship  and 
a  failure  to  persist  across  the  full  load 
range  makes  application  of  a  statistical 
measure  to  quantify  the  extent  of  the 
NOx/load  correlation  difficult. 
Nonetheless,  assuming  a  linear 
relationship  between  NOx  and  boiler 
load,  EPA  estimated  the  strength  of 
correlation  as  indexed  by  R^  during 
post-retrofit  period  for  30  wall- fired  and 
11  tangentially  fired  boilers  or  common 
stacks  in  the  LNB  Application  Database 
and,  during  the  pre-retrofit  period,  for 
13  wall-fired  and  6  tangentially  fired 
boilers  or  common  stacks  (see  docket 
item  IV— A-6,  Cadmus  Group  1  technical 
report,  Table  4-1).  The  R^  sUtistic 
measures  the  fraction  of  the  variability 
in  the  dependent  variable,  hourly 
average  NOx  emission  rate,  explained 
by  the  model.  EPA  chose  an  R^  of  40% 
as  a  threshold  for  detection  of  the 
possible  existence  of  a  predictable 
correlation.  For  the  post-retrofit  hourly 
average  NOx  emission  rate 
measurements,  only  13%  of  the  wall- 
fired  and  none  of  the  tangentially  fired 
boilers  or  common  stacks  had  an  R^  of 
40%  or  higher  (sxiggesting  no 
predictable  corrdation).  EPA  compared 
the  load  disgitch  pattern  during  the 
post-optimization  period  ka  each  boilw 


or  common  stack  crossing  the  R^ 
threshold  to  its  annual  dispatch  pattern 
in  1995  and  concluded  the  patterns 
were  similar  enough  that  the  improved 
load-weighting  methodology  would 
mitigate  the  effects  of  any  NOx/load 
correlation  on  estimated  controlled 
aimual  average  emission  rates. 

Inconsistency  with  earlier  EPA 
studies:  Earlier  technical  analyses 
performed  for  EPA  in  conjimction  with 
other  utility  NOx  emission  rulemakings 
generally  adopted  the  industry  accepted 
presumption  of  a  NOx.  vs.  boiler  load 
relationship.  However,  this  was  almost 
exclusively  for  imcontrolled  Group  1 
boilers,  not  boilers  retrofit  with  LNBs. 
Prior  studies  also  showed  the  direction, 
magnitude,  and  form  of  this  correlation 
to  be  both  highly  boiler-specific  and 
difficult  to  predict.  (See,  for  example, 
docket  item  IV-J-20).  Thus,  for 
example,  in  these  earlier  studies,  some 
uncontrolled  tangentially  fired  boilers  - 
exhibit  increasing  NOx  emission  rates 
with  decreasing  boiler  loads,  others 
show  precisely  the  reverse  correlation, 
and  still  others  have  U-shaped  ciuves. 
Uncontrolled  wall-fired  boilers  typically 
exhibit  increasing  NOx  emission  rates 
with  increasing  boiler  loads.  However, 
this  relationship  was  not  found  to  be 
imiversally  valid  either,  and  the 
strength  of  the  correlation,  when 
present,  varies  considerably  frt>m  one 
boiler  to  another. 

For  this  final  rule,  EPA's  analysis  is 
more  exhaustive  than  these  earlier 
studies.  It  encompassed  more  boilers, 
longer  data  streams,  and  better  quality 
data.  Separate  graphs  were  generated  for 
every  boiler  or  common  stack  in  the 
LNB  Application  Database,  plotting 
NOx  hourly  emission  rates  as  a  function 
of  hourly  load,  using  long-term  quality 
assured  CEM  data.  To  allow  comparison 
of  uncontrolled  and  controlled 
emissions,  wherever  available,  pre-  and 
post-retrofit  hourly  data  were  plotted  on 
the  same  graph,  differentiated  by 
distinct  symbols. 

A  comparison  of  the  pre-retrofit  and 
post-retrofit  plots  shows  that,  with  one 
exception,  for  both  wall-fiired  boilers  . 
and  tangentially  fired  boilers,  if  any 
NOx  vs.  load  relationship  existed  few 
uncontrolled  emissions,  the  installation 
of  LNBs  both  reduced  the  magtiitude 
and  shortened  the  effective  range  of  that 
relationship. 

As  discussed  above,  EPA  also 
developed  a  statistical  measure  (R^)  of 
the  strength  of  the  correlation  between 
NOx  and  boiler  load,  assuming  a  linear 
relationship.  This  statistical  analysis    . 
corroborates  the  visual  assessment  of 
the  data  plots.  For  the  post-retrofit 
hourly  average  NOx  emission  rate 
meastirements,  only  13%  of  the  wall- 
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fired  and  naoB  of  the  tangentially  fired 
boilers  or  conunon  stacks  had  an  R^  of 
40%. or  higher,  suggesting  possible 
presence  of  a  predictable  correlation. 
Even  though  this  analysis  confirms  that 
the  occiirrence  of  a  NOx-load 
relationship  is  generally  slight  and  for 
only  some  boilers,  to  eliminate  all 
concerns  in  this  regard,  EPA  has  based 
the  final  rule  on  load-weighted  annual 
average  NOx  emission  rates  (instead  of 
a  straight  average  emission  rates) 
observed  over  the  post-optimization 
period  (instead  of  the  S2-day  low  NOx 
period). 

Examples  to  show  presence  of  a  NOx/ 
load  relationship:  A  number  of 
commenters  provided  data  intended  to 
demonstrate  the  presence  of  a  NOx/load 
relationship.  The  submissions  either 
had  drawbacks  which  rendered  their 
conclusions  questionable  or  corroborate 
EPA's  finding  that  the  installation  and 
operation  of  LNBs  generally  dampen 
any  pre-retrofit  correlation  of  NOix  and 
boiler  load  and,  in  many  instances, 
virtually  eliminate  any  long-term 
relationship.  The  salimt  aspects  of  each 
submission «nd  EPA's  responses  are 
summarized  below: 

Docket  item  [V-D-020.  Figure  20: 
Using  CEM  data  for  the  period  06/30/95 
through  07/18/95,  this  submission 
included  a  regression  analysis  for  a  550 
MW  wall-fired  boiler  retrofit  with  LNBs: 
The  regression  model  fit  NOx  emissions 
to  boiler  load  diuing  the  period 
analyzed.  The  R^  statistic,  which 
captures  the  explanatory  power  of  the 
regression  model,  was  77.3%,  indicative 
of  a  good  fit  with  the  data. 

Thiare  were  a  number  of  drawbacks, 
however,  with  the  analysis.  First,  the 
period  analyzed  represents  only  19 
calendar  days.  This  is  too  short  a  period 
to  adequately  represent  long-term 
performance  or  to  distinguish  a  strong, 
but  transitory,  NOx/load  correlation 
from  a  persistent  NOx/load  correlation. 

Second,  the  data  plot  shows  a  wide 
range  of  NOx  emission  rate  points  at 
zero  load.  These  appear  to  be  spurious 
measurements  which  improperly 
dominated  the  regression  results. 

DocJcet  item  IV-G-14,  Tables  1-4  and 
Figures  1  and  2:  This  submission 
included  "before  LNB"  and  "after  LNB" 
regression  analyses  for  a  80  MW 
tangentially  fired  boiler.  The  "before 
LNB"  regression  is  based  on  five-and-a- 
half  months  of  CEM  data  and  the  "after 
LNB"  regression  is  based  on  eight 
months  of  CEM  data.  During  the  "after 
LNB"  period,  this  boiler  had  to  comply 
with  a  state-mandated  NOx  RACT  limit 
of  0.42  Ib/mraBtu  on  a  24-hr  average 
basis.  The  conunenter  rightly  excludes 
NOx  emission  data  points  for  periods 
when  load  is  zero,  which  is  cona'stwit 


with  EPA's  DQO  3D."  In  both  the 
"before  LNB"  and  "after  LNB"  case,  the 
highest  NOx  emission  rate  is  at 
TniniTniim  load.  The  R}  statistic  in  the 
"before  LNB"  regression  was  57.8%, 
indicating  that  the  model  had  moderate 
explanatory  power,  whereas  the  Rj 
value  in  the  "after  LNB"  regression  was 
only  29.1%,  indicating  poor  explanatory 
power."  EPA  believes  that  this  "before 
LNB"  and  "after  LNB"  comparative 
regression  analysis  illustrates  how  the 
installation  and  operation  of  LNBs  can 
dampen  any  NOx  vs.  load  relationship 
which  may  be  observed  at  imcontrolled 
boilers. 

Docket  itbms  TV-D-65.  Enclosure  8; 
IV-D-23.  Attachment  1;  IV-D-73. 
Attachment  A:  Several  commenters 
submitted  line  plots  or  histograms  of 
average  and/or  maximum  NOx  emission 
rates  recorded  for  different  load 
intervals  or  "bins".  There  were  several 
problems  with  these  submissions.  First, 
although  they  criticize  EPA  in  this 
regard,  the  commenters  themselves  do 
not  develop  any  statistical  measures  of 
the  association  between  NOx  and  load 
for  the  data  they  submit  (perhaps 
because  it,  too,  fails  to  demonstrate  the 
presiuned  relationship).  Nor  do  they 
suggest  functional  representations  for 
their  plots. 

A  second  drawback  of  these 
submissions  is  that  some  of  the  plots 
represent  boilers  retrofit  with  LNBs  plus 
separated  overfire  air.  As  noted 
previously,  such  appUcations  caimot  be 
considered  in  this  rulemaking. 

Third,  while  the  submitted  graphs 
appear  to  support  the  commentere' 
statements  about  the  existence  of  a  NOx 
vs.  load  relationship  for  the  boilers 
analyzed,  the  use  of  a  single  value 
(whether  the  average  or  maximiun)  to 
represent  all  values  in  a  load  range  bin 
is  misleading.  It  hides  the  variability 
within  the  bin,  thereby  avoiding  the 
issue  of  whether  the  range  of  values  in 
one  bin  are  distinguishable  from  those 
in  another  bin. 

To  address  this  is^e  EPA  generated 
NOx/load  box-and-whisker  plots  for 
each  boiler  or  common  stack  in  the  LNB 
AppUcation  Database.  The  box-and- 
whisker  representation  not  only  shows 
a  mid-point  value  (the  median),  but  it 
also  characterizes  the  range  of  values 
foimd  in  each  bin  by  displaying  the 
minimum,  maximum,  and  first  and 


■The  commenter  appliw  a  cutoff  at  5  MW,  to 
exclude  periods  when  a  small  positive  heat  input 
may^  recorded,  but  boiler  load  is  actually  zero. 

•  The  coounentar  concludes  that  the  relatkmahip 
between  NOx  and  boiler  load  is  much  less  well- 
defined  after  LNB  retrofit,  but  maintains  the 
rektkmsUp  still  exists  baaed  on  an  analysis  of 
varianoe  whhii  prOduoee  a  coiralatian  coaSdent  of 
-0J4. 


third  quartile  values.  Where  sufficient 
data  were  available,  separate  graphs 
were  created  for  NOxAoad  correlation 
before  and  after  LNB  retrofits.  In 
response  to  the  commenter's  criticism 
that  EPA's  earher  analysis  for  the 
proposed  rule  had  used  too  few  load 
bins,  ten  load  bins  (in  10  percent 
increments  from  zero  to  maximum  gross 
imit  load)  were  used  in  all  the  NOx/load 
analyses  for  the  final  rule. 

The  box-and-whisker  plots  reveal  so 
much  overlap  in  NOx  vdues  from  bin 
to  bin  that  drawing  conclusions  about  a 
NOx/load  relationship  is  technically 
inappropriate.  This  is  particularly  true 
for  the  post-retrofit  sit\iation. 

Docket  items  IV-D-73,  p.  5  and 
Attachment  A;  IV-D-65,  p.  32:  One 
utility  reported  that  the  NOx  emission 
rate  guarantee,  in  its  contract  for  LNBs 
on  a  375  MW  wall-fired  boiler  {E.D. 
Edwards  3),  "[is]  designed  specifically 
to  achieve  specific  NOx  rates  at  specific 
loads."  The  annual  NOx  emission  rate  is 
guaranteed  to  meet  0.50  Ib/mmBtu 
based  on  a  specified  capacity.  The  NOx 
emission  rate  guarantees  for  particular 
loads  range  from  0.28  Ib/mmBtu  at  40% 
of  MCR  (150  MW)  to  0.63  Ib/mmBtu  at 
100%  of  MCR  (375  MW).  The 
commenter  also  submitted  graphs 
depicting  the  "remarkable  NOx  vs.  load 
relationship"  for  another  wall-fired 
boiler  (E.D.  Edwards  2).  The  graphs 
plotted  the  average,  maximimi,  and 
minimum  hourly  NOx  emission  rates 
recorded  in  each  of  ten  load  bins  for  the 
four  quarters  of  1995  as  well  as  the 
entire  year. 

EPA  has  analyzed  all  the  post-retrofit 
CEM  data  for  E.D.  Edwards  2  to  evaluate 
the  extent  of  a  discernible  NOx/load 
relationship.  The  analysis  confirmed  the 
existence  of  a  well-defined  NOx  vs.  load 
relationship  for  this  boiler,  but  only  in 
the  upper  20%  of  the  load  range  (see 
docket  item  rV-A-6,  Appendix  D). 

Another  commenter  noted  that 
Babcock  &  Wilcox  (B&W),  a  primary 
designer  of  wall-fired  boilera  and  a 
major  LNB  vendor  in  the  U.S..  attests  to 
the  existence  of  a  NOx/load  correlation. 
This  commenter  said  EPA  did  not  find 
a  strong  NOx  vs.  load  relationship 
because  EPA  did  not  examine  closely 
the  post-retrofit  CEM  data  for  wall-fired 
boilen  designed  by  B&W.  B&W  has 
stated,  "a  definite  correlation  (exists] 
between  NOx  emissions  and  boiler 
load"  (see  docket  item  IV-D-65,  p.  32). 

The  LNB  AppUcation  DeUbase 
contains  18  wall-fired  boilers  designed 
by  B*W.  Five  of  these  boilers,  EPA 
believes,  have  also  been  retrofit  with 
LNBs  manufactiu«d  by  B&W  (Model 
DRB-XCL).  Only  one  B&W  boiler  and 
none  of  the  B&W  LNB  retrofits  appeared 
among  the  wall-fired  boilers  or  common 
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stacks  that  had  an  R'  of  40%  or  higher 
for  the  COTrelation  of  post-retrofit  hourly 
average  NOx  emissicai  rate 
measurements  with  boiler  load. 

3.  Analysis  Method  Used  to  Establish 
Reasonably  Achievable  Emission 
Limitations  for  Phase  n,  Group  1  Boilers 

i.  Background 

For  the  proposed  rule,  EPA  used  a 
three-step  analytical  procediue  for 
establishing  reasonably  achievable 
annual  emission  limitations  for  the 
populations  of  wall-fired  boilers  and 
tangentially-fired  boilers,  retrofit  with 
LNBs,  that  would  be  subject  to  any 
revised  emission  limitations  (i.e.,  those 
units  subject  to  NOx  emission 
limitations  only  in  Phase  U).  The  first 
step  (Model  Bidding)  consisted  of 
deriving  linear  regression  equations,  one 
for  wall-fired  boilers  and  another  for 
tangentifdly  fired  boilers,  that  captured 
the  percent  reduction  in  post-retrofit 
load-weighted  annual  average  NOx 
emission  rate  as  a  function  of  the 
uncontrolled  emission  rate  for  boilers  in 
the  LNB  Application  Database.  The 
second  step  (Calculation  of  Achievable 
Emission  Rates)  was  to  enter  the 
uncontrolled  emission  rates  of  the  Phase 
n  boilers  into  the  regression  equations 
in  order  to  derive  the  controlled  NOx 
emission  rate  that  each  boiler  could  be 
expected  to  achieve  by  LNB  retrofit. 
Using  the  resulting  set  of  achievable 
emission  rates,  the  third  step  was  to 
identify  the  annual  emission  limitation 
that  a  specified  percentage  (i.e.,  85  to 
90%)  of  the  Phase  II  boilers  could 
achieve.  Separate  limits  were  identified 
for  wall-fired  boilers  and  for 
tangentially  fired  boilers. 

This  three-step  procedure  afforded 
several  advantages.  First,  by  using 
regression  equations,  the  estimates  of 
achievable  emission  rates  were  not 
rough  extrapolations  from  average  Phase 
I  post-retrofit  experience  but  were 
estimates  specifically  tailored  to  the  pre- 
retrofit  NOx  emission  rates  actually 
observed  at  the  Phase  II  imits.  As  shown 
in  Table  12  in  the  preamble  to  the 
proposed  rule  (61  FR  1452),  Phase  U 
units  typically  operate  at  lower 
uncontrolled  emission  ratios  than  Phase 
I  units  (i.e.,  23%  lower  for  wall-fired 
boilers  and  18%  lower  for  tangentially 
fired  boilers)  so  a  simple  extrapolation 
of  the  experience  of  the  mostly  Phase  I 
units  in  the  LNB  Application  Database 
wo\ild  significantly  underestimate  the 
niunber  of  boilers  that  would  be 
expected  to  achieve  a  given  emission 
limitation. 

Second,  using  regression  models  also 
allowed  for  quantitative,  statistical 
evaluation  of  the  explanatory  power 


implicit  in  the  resulting  estimates  and 
enabled  objective  comparison  of 
different  analytical  approaches. 
Inccwporating  load-weighted  annual 
averaging  into  Step  1  of  the  procediue 
meant  that  any  NOx/load  effects  would 
be  factored  into  the  model. 

Furthermore,  responding  to  comments 
criticizing  the  proposed  rule  for  basing 
the  regression  model  on  52  days  of  low 
NOx  post-retrofit  emission  data,  the 
final  rule  uses  the  much  longer  post-    ' 
optimization  data  stream  to  build  the 
regression  equations.  Use  of  this  longer 
data  stream  increases  confidence  that 
the  regression  equations  model  the  long- 
term  behavior  of  boilers  in  the  LNB 
Application  Database. 

The  Agency  received  detailed     - 
comments  from  utilities  and  a  utility 
association  on  three  data  issues  and 
related  technical  components  of  EPA's 
analysis  methods.  First,  commenters 
questioned  EPA's  use  of  short-term  data 
to  characterize  pre-retrofil  uncontrolled 
emission  levels  when,  for  some  boilers, 
long-tenn  data  were  available. 
Uncontrolled  emission  rates  are  used  in 
Step  1  (Model  Building)  and  Step  2 
(Calculation  of  Achievable  Emission 
Rates)  of  EPA's  analytical  procediue  for 
deriving  the  annual  emission 
limitations.  Second,  in  a  related  data 
issue,  commenters  believed  that  the 
uncontrolled  emission  rates  used  for  the 
affected  popidation  of  Phase  II  boilers 
were  biased  low,  due  partly  to  a 
misperception  about  how  controlled 
NSPS  units  were  treated  in  Step  2. 
(Controlled  NSPS  units  have  older  LNBs 
or  some  other  early  type  of  NOx 
combustion  control  installed  as  original 
equipment,  so  their  measiu^  baseline 
emission  rates  do  not  represent 
uncontrolled  emissions.)  Third, 
commenters  disagreed  with  or  raised 
questions  about  certain  technical 
assumptions  built  into  the  models — 
namely,  the  methods  used  to  estimate 
percent  NOx  reduction  outside  the 
range  of  the  observed  model  inputs  and 
the  form  of  the  regression  model. 
Finally,  commenters  said  that 
monitored  emissions  data  from  boilers 
sharing  a  common  stack  should  be  used 
cautiously,  if  at  all,  when  evaluating 
LNB  performance  and.  offered 
suggestions  on  how  to  properly  assess 
such  measiu^ments. 

Salient  background  points  regarding 
EPA's  treatment  of  certain  data  issues 
for  the  proposed  rule  are  summarized  in 
the  paragraphs  below.  The  subsequent 
sections  of  this  preamble  discuss  the 
comments  more  fully,  EPA's  response  to 
the  issues  raised,  and  how  these  data 
and  technical  components  are  treated  in 
the  analysis  supporting  the  final  rule. 


EPA  is  fully  cognizant  that  "long-term 
data  collection  is  the  definitive  method 
to  determine  actual  NOx  reduction 
characteristios  of  a  low  NOx  combustion 
system"  and  that  DOE  Clean  Coal 
Technology  Demonstrations  routinely 
collect  long-term  GEM  data  to  measure 
the  baseline  uncontrolled  emission  rate 
(see  docket  item  I1-I-99,  p.  8).  At  the 
time  of  the  proposed  rule  analysis, 
however,  EPA  had  quality  assured  pre- 
retrofit  long-term  CEM  data  for  only 
21%  of  the  boilers  in  the  LNB 
Application  Database.  Such  CEM  data 
were  imavailable  for  most  of  the  wall- 
fired  boilers  (21  of  24)  and  over  half  of 
the  tangentially  fired  boilers  (5  of  9). 
Generally,  GEM  data  on  imcontrolled 
emissions  were  imavailable  because  the 
LNB  retrofit  had  begun  prior  to 
certification  of  the  GEM  system  in 
accordance  with  40  CFR  part  75.  EPA 
decided  that  it  was  preferable  to  use 
consistent,  quality  assured,  short-term 
measurements  of  uncontrolled  emission 
rates  based  on  EPA  Reference  Method, 
certified  GEM,  or  other  test  data  rather 
than  to  linut  the  LNB  Application 
Database  to  only  those  boilers  for  which 
EPA  had  quality  assured,  pre-retrofit, 
long-term  GEM  data.  EPA  also  rejected 
the  possible  option  of  using  short-term 
data  for  some  boilers  and  long-term  data 
for  other  boilers  for  the  reasons 
explained  in  detail  in  the  next  section 
of  this  preamble. 

To  assure  that  consistent  data  of 
known  high-quality  was  used  for  the 
model  projections,  EPA  identified 
specific  soiures  of  acceptable  short-term 
imcontrolled  emission  rate  data.  These 
sources,  listed  in  priority  order,  are:  (1) 
Short-term  GEM  data  reported  in 
monitor  certification  review  (GREV) 
tests  (see  docket  item  n-A-9);  (2) 
utility-reported  GEM  or  EPA  Reference 
Method  test  data  provided  on  the  Acid 
Rain  Cost  Form  for  NOx  Control  Costs; 
and  (3)  other  short-term  GEM  or  test 
data  provided  by  utilities,  generally  as 
a  correction  or  update  to  data  previously 
submitted  to  EPA. 

For  the  proposed  rule  analysis,  EPA 
obtained  acceptable  short-term 
uncontrolled  emission  rate  data  for  all 
units  in  the  LNB  Application  Database 
and  for  69%  of  the  Phase  II  boiler 
population.  For  the  proposal,  EPA  used 
imcontrolled  emission  rates  based  on 
long-term  GEM  data  or,  as  a  last  resort, 
estimates  in  the  National  Utility 
Reference  File  (NURF),  which  were 
developed  using  emission  factors,  for 
the  other  boilers  in  the  Phase  II 
population.  For  the  final  rule,  EPA  has 
located  substantial  additional  quality 
assured  short-term  uncontrolled 
emission  rate  data  and  has  discontinued 
using  both  long-term  GEM  and  NURF 
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estimates  for  the  Step  2  (Calculation  of 
Achievable  Emission  Rates)  pro)ections. 

U.  Short-term  vs.  Long-Term 
Uncontrolled  Emission  Rate  Data 

Comment/Analysis.  EPA  received 
approximately  7  comment  letters  (from 
6  utilities  and  1  utility  association)  on 
the  use  of  short-term  uncontrolled 
emission  rate  data  for  assessing  the 
performance  of  U^s  applied  to  Group 
1  boilers.  Concern  was  expressed  that 
using  short-term  uncontrolled  emission 
rates  to  build  the  regression  equation 
would  cause  the  model  to  overestimate 
or,  at  least  wrongly  estimate,  the 
achievable  reductions,  because  short- 
term  uncontrolled  emissions  would 
tend  to  reflect  full-load  uncontrolled 
emissions  whereas  the  corresponding 
controlled  emissions  values,  used  to 
build  the  regression  model,  would 
represent  the  "average  of  1248  points  at 
different  loads"  (see  docket  item  W-D- 
65.  p.  51).  The  comments  raised  two 
issues: 

(1)  Afisuse  of  Short-Term  Data:  EPA 
used  short-term  uncontrolled  emission 
rate  data  even  when,  for  some  boilers, 
quahty  ass\ired  long-term  GEM  data 
were  available  for  determining  pre- 
retrofit  tmcontrolled  emission  rates. 
(See  docket  items  IV-J)-38.  p.  3  and  IV- 
D-65,  pp.  50-51.  No  commenter 
suggested,  however,  that  EPA  restrict 
the  analysis  to  only  those  boilere  for 
which  pre-retrofit.  long-term  CEM  data 
were  available.  EPA  notes  that  one 
commenter,  who  recommended  using  a 
full  year  of  pre-retrofit  monitoring  data, 
selected  CREV  emission  rates  as  the  best 
available  substitute  for  baseline 
measurements  when  long-term  CEM 
data  were  not  available.'" 

(2)  Load  Cell  10  Approach:  Several 
commenters  said  the  use  of  short-term 
measurements  of  pre-retrofit 
uncontrolled  emission  rates  in  both  the 
EPA  and  DOE  studies  led  to  high 
estimates  of  uncontrolled  emission  rates 
which,  in  turn,  exaggerated  LN6 
reduction  efficiencies  (see,  for  example, 
docket  items  IV-D-11,  p.  3  and  IV-D- 
72,  p.  3).  (Traditionally,  LNB  percent 
reduction  efficiency  has  been  measured 
on  a  consistent  pre-retrofit/post-retrofit 
basis,  normally  short-term  to  short-term 
though  occasionally  long-term  to  long- 
term.)  The  load  cell  10  approach  was 
suggested  by  one  commenter  as  a 


'"This  conunepter  combined  annu«l  CEM  and 
CREV  baseline  measures  wben  assessing  the  eOsct 
oJf  a  fuel  switch  on  NOx  emissions  for  four  boilw* 
the  utility  owns  and  operates.  The  analysis  used 
annual  CEM  data  for  the  "before"  measurement  on 
two  boilers,  CREV  emission  rates  for  the  "before" 
measurement  on  two  other  boilers,  and  annual  CEM 
data  for  the  "after"  measurement  on  all  four  boilers 
(see  docket  item  IV-D-038,  Attachment  A). 


solution:  its  argument  runs  as  follows. 
In  building  the  regression  model,  since 
EPA  used  short-term  uncontrolled 
emission  rate  data,  which  tends  to  be 
obtained  at  full  load,  for  consistency  the 
post-retrofit  controlled  emission  values 
shoxild  have  been  "the  average  NOx  data 
in  load  cell  10  or  the  highest  load  cell 
experienced  at  the  boiler,"  not  the 
average  of  controlled  emission  values  at 
all  load  levels.  (See  docket  item  IV-D- 
65,  p.  52.) 

Response.  (1)  Misuse  of  Short-Term 
Data:  For  analytical,  practical,  and 
statistical  reasons,  EPA  chose  to  use 
short-term  uncontrolled  emission  data 
rather  than  only  long'-term  uncontrolled 
emission  data  or  a  combination  of  short- 
term  and  long-term  uncontrolled 
emission  data.  For  analytical 
consistency,  it  is  desirwle,  if  not 
essratial,  for  all  uncontrolled  emission 
data  to  be  long-term  or  short-term  but 
not  a  mixttire  of  both.  Maintaining  this 
consistency  across  both  the  LNB 
Application  Database  and  the  Phase  II, 
Group  1  boiler  population  database 
provides  the  logical  underpinnings  for 
drawing  inferences  from  the  regression 
model  to  the  Phase  D  data  set.  insofar  as 
the  imcontrolled  emission  rate 
represents  the  independent  variable  in 
the  regression  model.  From  an 
analytical  standpoint  it  is  perfectly 
acceptable  for  the  regression  model's 
dependent  variable  (controlled  emission 
rate)  to  be  based  on  a  different  duration 
standard  (e.g.,  long-term  as  opposed  to 
short-term)  than  the  independent 
variable. 

Practical  and  statistical  considerations 
favored  the  selection  of  short-term  data 
over  long-term  data.  In  particular,  it  was 
not  possible  to  obtain  quality  assured 
long-term  uncontrolled  data  for  many 
units  because  GEM  requirements  for 
Phase  I  boilen  were  generally 
coincident  with  LNB  retrofits.  Fewer 
data  points  would  have  reduced  the 
statistical  confidence  in  the  conclusions 
drawn  from  the  data. 

Some  commentere  were  apparently 
unaware  of  certain  practical  data 
limitations.  One  commenter  said, 
"utilities  have  been  required  to  provide 
EPA  with  GEM  data  since  at  least 
January  1, 1995  (purauant  to  40  GFR 
part  75  .  .  .  (so)  the  CEM  NOx  date 
should  be  used  in  most  instances  for 
uncontrolled  emissions"  (see  docket 
item  rV-D-65,  p.  51).  However,  while 
desirable,  this  apfHtnch  was  not  a 
practical  option.  Since  utilities  are  not 
required  to  report  even  approximate 
dates  of  LNB  installations  for  Phase  n 
units  to  EPA,  as  they  did  in  Phase  I  on 
the  Acid  Rain  Cost  Form  for  NOx 
Control  Costs,  it  is  exceedingly  difficult 
to  accurately  determine  the  control 


stetus  of  each  unit,  the  date  and  hour  on 
which  a  specific  unit  is  being  taken  off- 
line for  installation  of  LNBs.  and  the 
end  (i.e..  date  and  hour)  of  the  pre- 
retrofit  monitoring  period.  In  contrast, 
reliable  information  on  imit  control 
stetus  accompanies  the  short-term 
uncontrolled  emission  date  in  the  CREV 
datebase  since  utiUties  are  required  to 
report  the  type  of  NOx  controls,  if  any, 
on  each  unit  to  EPA  with  the  annual 
certification  review  test  date. 

Using  the  short-term  CREV  date  for 
the  final  rulemaking.  EPA  was-able  to 
amass  imcontrolled  NOx  emission  rates 
for  85%  of  the  Phase  n.  Gtoxrp  1  boilers. 
This  includes  virtually  every  Phase  n. 
Group  1  boiler  whose  uncontrolled 
emissions  were  not  otherwise  obscured 
by  complex  "mixed"  common  stack 
arrangements,  either  with  respect  to 
boiler  type  (e.g.,  wall  and  tangentially 
fired  boilers  sharing  a  common  stack)  or 
control  stetus  (e.g..  controlled  and 
uncontrolled  boilere  sharing  a  common 
stack).  Quality  assured  short-term 
uncontrolled  emission  date  were 
obtained  for  an  additional  13%  of  the 
Phase  n.  Group  1  boilers  from  other 
acceptable  sources.  In  all,  about  98%  of 
the  afiiacted  Phase  n.  Group  1  boilers 
were  included  in  the  Step  2  analysis 
(Calculation  of  Achievable  Emission 
Rates)  for  the  final  rule. 

Notwithstanding  commentere' 
concerns,  the  ability  of  the  regression 
model  to  estimate  achievable  NOx 
emission  limite  is  not  diminished  by 
using  short-term  uncontrolled  emission 
values  as  the  regression  model's 
independent  variable.  This  is  a 
consequence  of  the  structiire  of  the 
model.  In  the  model  building  stage  (Step 
1)  of  EPA's  analytical  pnx»dure  a 
functional  relationship  is  esteblished 
between  short-term  uncontrolled 
emissions  and  the  post-optimization 
load-wmghted  controlled  average 
emission  rate  achieved  by  boilere  in  the 
LNB  Application  Datebase.  In  Step  2.  as 
long  as  the  Phase  n  short-term 
imcontrolled  emission  values  that  are 
fed  into  the  regression  equation  remain 
within  the  range  for  which  the  model 
was  designed,  the  model's  abiUty  to 
estimate  the  corresponding  achievable 
post-optimization  annual  emission  rate 
should  remain  unimpaired. 

To  evaluate  the  effect  of  using  short- 
term  rather  than  long-term  date  for 
uncontrolled  emission  rate  on  the 
nnniinl  emissiou  Umitetions  derived 
from  the  3-8tep  analytical  procedure. 
EPA  was  able  to  assemble  a  database  of 
18  boilers  containing  long-term  pre- 
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retrofit  emission  rate  values."  This 
database  was  used  to  perform  sensitivity 
tests  on  the  effect  of  using  long-term  vs. 
ahort-term  measurements  of 
uncontrolled  emission  rate  on  the 
projections  of  the  number  of  Phase  n, 
(koup  1  boilers  that  could  comply  with 
various  performance  standards.  For 
these  tests,  EPA  used  the  long-term, 
instead  of  short-term.  measurem«it8  for 
uncontrolled  emission  rate  in  Step  1 
(Model  Building)  wherever  such  pre- 
retrofit  data  were  available  (18  out  of  53 
boilers).  The  R^  values  for  the  resulting 
regression  models  based  on  load- 
weighted  annual  average  emission  rates 
over  the  post-optimization  period  were 
65.3%  (wall-fired  boilers)  and  78.9% 
(tangentially  fired  boilers),  indicating 
acceptable  fit  (see  docket  item  rV-A-6, 
Tables  4-6a  and  4-6b).  Applying  these 
models  to  the  Phase  n,  Qvup  1  data  set 
of  imcontrolled  emission  rates  produced 
the  results  shown  in  docket  item  FV-A- 
6,  Tables  4-7a  and  4-7b.  Within  the 
primary  range  of  interest  (i.e.,  from  80th 
to  90th  percentiles),  the  percentage  of 
boilers  estimated  to  achieve  a  specified 
emission  limit  using  the  long-term  data 
typically  varies  by  less  than  2%  (and 
not  more  than  5%)  from  the  percentage 
derived  using  strictly  short-term  data. 
Both  positive  and  negative  differences 
occur,  depending  on  the  exact 
percentile  and  type  of  boiler,  suggesting 
the  emission  limit  could  be  lowered  in 
some  instances  and  raised  in  others. 
EPA  concludes  that  using  short-te'rm 
measurements  of  uncontrolled  emission 
rate  has  not  systematically  nor 
significantly  lowered  the  resulting 
estimates  of  controlled  emission  rates 
achievable  by  Phase  iC  Group  1  boilers 
retrofit  with  UsfBs. 

(2)  Load  Cell  10:  Use  of  load 
weighting  in  EPA's  regression  model 
makes  the  load  cell  10  restriction 
unnecessary.  As  noted  in  the  preceding 
paragraph,  the  regression  model 
establishes  a  functional  relationship 
between  the  short-term  imcontrolled 
emission  rate  and  the  load-weighted 
annual  average  emission  rate 
maintained  over  the  post-optimization 
period.  If,  as  the  commenter  maintains. 


"  Long-tenn  prs-retrofit  smiMion  rata  value* 
were  dafiiied  from  the  hourly  CEM  data  a*  follow*. 
The  pre-retrofit  period,  which  is  called  "pre-retrofit 
minus  30  days"  (abbreviated  as  "30-day  pre-rate" 
in  tabular  column  haadings).  starts  at  the  beginning 
of  the  CEM  data  set.  Because  some  uncertainty 
exists  a*  to  the  exact  date  of  the  LNB  retrofit.  EPA 
used  only  quality  assured  CEM  data  recorded  more 
than  30  calendar  days  before  the  primary  boiler 
outage  (or  installation  of  LNBs.  These  days  are 
excluded  to  assure  that  no  post-retrofit  data  are 
mixed  with  pre-retrofit  data  in  the  baseline 
measurement.  Coitsistent  with  the  post-retrofit 
■ituation.  EPA  included  only  boiler*  which  had  at 
kaat  U4t  hours  (or  52  day*)  of  quality  assured  pre- 
ntrofit  OEM  data. 


the  load  level  can  be  assiuned  to 
relatively  constant  for  all  the  short-term 
uncontrolled  emission  data  (i.e.,  at  full 
load),  all  the  more  reason  exists  for  the 
functional  relationship  captured  in 
EPA's  regression  equation  to  remain 
intact. 

The  load  cell  10  approach  would 
establish  a  functional  relationship 
between  the  short-term  uncontrolled 
emission  rate  and  the  long-term 
controlled  emission  rate  achieved  when 
the  unit  is  operating  at  essentially  full 
load  (i.e.,  in  "load  cell  10,"  at  90-100% 
of  total  imit  operating  load).'^  The 
dependent  variable  in  this  regression 
model  would  be  the  unit's  average  "load 
cell  10"  (or  full-load)  controlled 
emission  rate.  This  approach  would 
discard  all  post-retrofit  CEM-hourly  data 
recorded  when  the  unit  is  operatii^  in 
load  cells  1  through  9  and  thus,  would 
not  be  representative  of  unit's  average 
emission  rate  over  a  calendar  year.  Ilus 
would  be  inconsistent  with  the  purpose 
imder  section  407(b)(2)  of  analyzing 
LNB  performance,  which  is  to 
determine  whether  the  existing  Group  1 
emission  limitation  applied  on  any 
annual  average  basis  should  be  made 
more  stringent. 

EPA  notes  that  for  boilers  where  NOx 
emission  rate  increases  with  increasing 
load,  the  achievable  full-load  emission 
rate  determined  using  the  load  cell  10 
approach  would  be  higher  than  the 
average  emission  rate  observed  over 
varying  boiler  loads  throughout  a  year. 
At  least  25%  of  the  wall-fiired  boilers  in 
the  LNB  Application  Database  operated 
at  full  load  for  less  than  20%  of  total 
operating  hours  in  1995.  Basing  the 
annual  performance  steindard  on  an 
achiev^le  full-load  emission  rate 
would  inappropriately  bias  the  emission 
limitation  since  many  boilers  are 
typically  operating  at  lower  loads  most 
of  the  time. 

iii.  Potential  for  Low  Bias  in  Phase  D 
Uncontrolled  Emission  Rate  Estimates/ 
Treatment  ofNSPS  Units 

Comments/Analysis:  EPA  received 
approximately  5  comment  letters  (from 
3  utilities  and  2  utility  associations) 
saying  that  EPA's  estimates  of 
uncontrolled  emission  rates  for  the 
Phase  n  boiler  population  appeared  too 
low.  The  commenters  dted  different 
reasons  for  this  outcome  and  some 
submitted  imit-specific  estimates  of 
imcontrolled  emission  rate  (see,  for 
example,  docket  item  IV-D-39,  p.  3>. 
Several  commenters  attributed  the 
seemingly  low  rates  to  the  inclusion  of 


NSPS  units  in  the  Phase  n  bmler 
population  baseline  of  uncontrolled 
emission  rates.  As  one  commenter 
stated,  "the  NSPS  imits  are  by  original 
design  low  NOx  emitters  .  .  .  and  (if 
included),  the  overall  Phase  D,  Group  1 
boiler  baseline  rate  will  be  artificially 
biased  downward  and  will  lead  to 
conclusions  that  overstate  the  ability  of 
both  non-NSPS  and  NSPS  units  to 
achieve  the  final  emission  limit  for  this 
boiler  group"  (See  docket  item  IV-D-72. 
p.  3). 

Response:  These  commenters 
correctly  noted  that  the  technical 
support  document  for  the  proposed  rule 
does  not  contain  a  separate  baseline  for 
NSPS  units  nor  any  explicit  discussion 
of  the  how  these  units  are  treated  in 
Step  1  (Model  Building)  and  Step  2 
(Calculation  of  Achievable  Emission 
Rates)  of  EPA's  projection  analyses.  EPA 
developed  a  table  comparing  the  average 
uncontrolled  emission  rates,  by  boiler 
category,  for  the  Phase  n.  Group  1  boiler 
population  with  and  without  NSPS 
Subpart  D  and  Subpart  Da  imits  against 
the  Phase  I,  Group  1  boiler  population 
(see  docket  item  IV-A-10).  This  table 
shows  that  average  uncontrolled 
emission  rate  for  the  Phase  II  population 
excluding  units  identified  as  "NSPS- 
vintage  units"  '^  is  definitely  lower  than 
the  average  uncontrolled  emission  rate 
for  the  Phase  I  population:  the 
difference  is  estimated  as  10%  for  wall- 
fired  boilers  and  9%  for  tangentially 
fired  boilers. 

Subsequent  to  the  rule  proposal,  EPA 
obtained  additional  data  to  refine  both 
the  classification  of  Phase  n  units 
subject  to  NSPS  NOx  requirements, 
including  both  Subpart  D  and  Subpart 
Da,  and  the  description  of  any  pre- 
existing NOx  combustion  controls 
installed  on  these  units.  EPA  notes  that 
since  no  percent  reduction  standard  for 
NOx  applies  to  Subpart  D  boilers. 
Subpart  D  units  frequently  do  not  have 
combustion  controls  installed  as 
original  equipment.  Subpart  Da  boilers 
are  required  to  achieve  a  specified 
percent  reduction  for  NOx,  so  Subpart 
Da  imits  generally  had  some  eariy  form 
of  NOx  combustion  controls  installed 
prior  to  November  15, 1990. 

As  discussed  previously  in  section 
in.A.l  of  this  preamble,  EPA  has 
tixcluded  controlled  NSPS  boilers  fitim 
the  model  building  regression  analyses 
because  their  measured  baseline 
emission  rates  do  not  represent 
uncontrolled  emissions.  However.  EPA 
has  included  all  NSPS  boilers, 
controlled  and  uncontrolled,  in  the 


"The  "load  call  10  apprtiech"  uae*  only  <iata 
recorded  tor  the  highest  load  cell  expertencad  at  the 
boiler.  «rfaich  is  nonnally  load  cell  10. 


ti  This  classification  of  "NSPS-vintage  uniu"  w 
baaed  on  boiler  age  a*  reported  in  the  NURF  data 
file. 
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Phase  n  boiler  data  set  on  which  the 
regression  models  are  applied  because 
coal-fired  NSPS  boilers  are  subject  to 
this  rulemaking. 

NSPS  boilers  are  by  original  design 
inherently  lower  NOx  emitters  and  have 
larger  furnace  volumes  per  MW  than 
most  pre-NSPS  boilers  which  makes  it 
easier  for  NSPS  boilers,  when  retrofit 
with  current  LN6  technology,  to  achieve 
specified  levels  of  controlled  NOx 
emission  rates.**  The  only  NSPS  boiler 
for  which  EPA  has  long-tenn  post- 
retrofit  CEM  data  (North  Valmy  1) 
corroborates  the  assessment  that  NSPS 
boilers,  when  retrofit  with  current  LNB 
technology,  can  generally  achieve  lower 
NOx  levels  than  most  pre-NSPS  boilers. 
North  Valmy  1  sustained  an  average 
controlled  emission  rate  of  0.264  for 
calendar  year  1995  (see  docket  item  IV- 
A-9).  Although  several  commenters     - 
discussed  this  particular  LNB 
installation,  none  provided  any 
information  which  would  suggest  this 
boiler  is  not  typical  of  controlled  NSPS 
boilers. 

iv.  Technical  Assumptions  Used  in 
Group  1  Regression  Model 

EPA  received  approximately  3 
comment  letters  (firam  2  utilities  and 
one  utility  association)  on  certain 
technical  assiunptions  in  the  Group  1 
regression  model  approach — ^namely, 
the  methods  used  to  estimate  percent 
NOx  reduction  outside  the  range  of  the 
observed  model  inputs  and  the  form  of 
the  regression  model. 

a.  Estimation  Method  for  Units  with 
High  Uncontrolled  Emission  Rates 

Comment/Analysis:  Commenters  said 
that  percent  NOx  reductions  and 
controlled  emission  rates  that  seemed  to 
be  predicted  by  EPA's  regression  model 
at  theoretically  high  values  of 
tincontrolled  emission  rates  were 
"curious"  and  seemingly  contrary  to 
experience  and  conunon  sense. 

Any  regression  model  is  statistically 
verifiable  only  for  the  range  of  data  used 
to  construct  the  model.  Not  realizing 
that  EPA  had  assumed  the  percent  NOx 
reduction  for  any  Phase  II  boilers  with 
uncontrolled  emission  rates  above  the 
highest  value  in  the  LNB  Application 
Database  was  equal  to  the  percent  NOx 
reduction  estimated  for  the  highest  data 
'   point  (see  docket  item  11-^-2,  p.  4-3). 
some  commenters  said  the  model 
"predicts  NOx  control  scenarios  that 
lead  to  absurd  results"  such  that  if  one 
can  only  increase  uncontrolled  NOx 
emissions  to  a  sufficiently  high  level. 


one  could  achieve  100%  NOx  removal!" 
(see  docket  item  IV-D-65,  p.  43  and  IV- 
G-16,  p.  6). 

Response:  EPA's  failvire  in  the 
proposal  to  explicitly  state  a  caveat  that 
is  routinely  assumed  in  regression 
analysis  led  these  commenters  to  draw 
erroneous  conclusions  from  the  model. 
The  required  caveat  is  that  the 
statistically  verifiable  fit  of  a  regression 
model  is  only  assured  within  the  range 
of  the  data  actually  used  to  construct  the 
model.  Thus,  for  the  regression 
equations  used  in  the  proposed  rule,  the 
statistically  verifiable  range  (in 
uncontrolled  emission  rates)  for  wall- 
fired  boilers  was  from  0.51  Ib/mmBtu  to 
1.34  Ib/mmBtu  and  for  tangentially  fired 
boilers  was  from  0.48  Ib/nmiBtu  to  0.66 
Ib/nmiBtu.  With  the  addition  of  20 
boilers  to  the  LNB  Application  Database 
in  support  of  the  final  rulemaking,  the 
current  upper  limits  on  the  ranges  have 
increased  to  1.41  Ib/mmBtu  for  wall- 
fired,  and  to  0.86  Ib/mmBtu  for 
tangentially  fired  boilers  (see  docket 
item  IV-A-6.  Tables  3-la  and  3-lb). 

Had  the  commenters  beoi  cognizant 
of  the  caveat  described  in  the  previous 
paragraph,  they  probably  would  not 
have  drawn  the  admittedly  "curious" 
conclusions  noted  above.  Further,  had 
they  assmned  proper  application  of  the 
model  instead  of  presuming  improper 
application,  they  would  have  noted  that 
the  model  was  not  applied  outside  its 
effective  range. 

Similarly,  the  commenters  were  also 
troubled  by  the  seeming  implication 
that  the  mathematical  form  of  the 
regression  seemed  to  pre-ordain  that 
emissions  could  never  exceed  a  certain 
maximum  bound.  As  the  commenter  in 
docket  item  IV-D-65  puts  it:  The  model 
predicts  "...  that  controlled  emissions 
at  wall-fired  boilers  will  never  exceed 
0.454  Ib/mmBtu."  In  fact,  based  on 
existing  data,  the  model  simply  shows 
a  TnaYiTTnim  predicted  emission 
reduction  over  the  model's  statistically 
verifiable  range.  For  points  outside  the 
range  of  the  model,  no  specific  boimd  is 
implied,  and  the  maximum  observed 
emission  reduction  was  not  exceeded. 

As  in  the  proposal,  when  estimating 
the  controlled  emission  rates  for  Phase 
n.  Group  1  boilers  with  uncontrolled 
emission  rates  higher  than  the  verifiable 
range  of  the  model,  EPA  made  the 
following  assumption  *':  the  percent 
NOx  emission  reduction  for  such  boilers 
was  assiuned  to  be  no  greater  than  the 


MRefetenca:  Smith,  L.  1988.  Evaluation  of 
Radian/EPA  NOx  Reduction  Ectimation  Procedures. 
ETEC-«8-20046.  February. 


"  Only  1  wall-fiied  boiler  and  3  tangentially  fired 
boilers  in  the  Phase  D  boiler  data  set  (representing 
less  than  1%  and  less  than  2%.  respectively,  of  the 
affected  populations)  have  measured  uncontrolled 
emission  rates  higher  than  the  range  used  to 
construct  the  regression  model  and  thus  fall  in  this 
categoiy. 


reduction  obtained  by  the  boiler  with 
the  highest  imcontrolled  emission  rate 
in  the  LNB  Application  Database.  In 
efiiact,  this  assumption  would  lead  to 
emission  limits  that  are  less  stringent 
than  if  it  vrete  assiuned  that  the 
emission  reductions  for  such  boilers 
could  exceed  those  of  boilers  in  the  LNB 
Application  Database. 

b.  Form  of  the  Regression  Model 

In  both  the  analysis  for  the  proposed 
and  final  rules,  EPA  considered  two 
alternative  forms  of  the  regression 
models  used  to  predict  the  achievable 
controlled  emission  rates  from 
uncontrolled  boiler  NOx  emission  rates: 

Model  #1  (One-step  approach):  Direct 
linear  fit,  regressing  controlled  emission 
rate  on  imcontrolled  emission  rate. 

Model  #2  (Two-step  approach):  Step 
1 — Direct  linear  fit,  regressing  percent 
NOx  reduction  on  uncontrolled 
emission  rate.  Step  2-^<}ontrolled 
emission  rate  is  computed  from  the 
percent  reduction  derived  in  Step  1. 

EPA  chose  Model  #2  because  the 
regression  equations  derived  using  this 
model  explain  the  data  better  than  those 
derived  using  Model  #1.  Statistically, 
this  is  expressed  in  the  higher  "R  ^ 
value"  of  Model  #2  (R2=73.1%  for  wall-  . 
fired  boilere;  R'=70.7%  for  tangentially- 
fired  boilera)  as  compared  to  Model  #1 
(R 2=59,7%  for  wall-fired  boilere; 
R  2=17.0%  for  tangentially-fired  boilen) 
(see  docket  item  IV-A-6.  Tables  4-9a 
and4-«b). 

Cbnunent/AnoVysis:  A 'cfHnmenter  . 
criticized  EPA's  choice  of  Model  #2, 
saying  that  it  models  the  wrong 
parameter  ".  .  .  while  the  key  issue  in 
this  rulemaking  is  the  level  of  controlled 
emissions  at  Phase  n.  Group  1  boilers. 
.  .  .  (EPA's)  model  is  designed  to 
predict  NOx  removal  efficiency — a 
related  but  secondary  parameter" 
(docket  item  IV^5-€5,  p.  45). 
Consequently,  the  commenter 
questioned  the  meaningfulness  of  a 
superior  R  2  value  from  a  model  that 
regresses  percent  reduction  on 
uncontrolled  emissions,  when  the  true 
parameter  of  interest  is  not  percent 
emission  reduction  but  controlled 
emissions:  ".  .  .  just  because  Model  2 
predicts  removal  efficiency  better  than 
Model  1  predicts  controlled  emissions 
does  not  mean  that  Model  2  predicts 
controlled  emissions  better  than  Model 
1"  (docket  item  IV-D-65,  pp.  45-46). 
Response:  While  on  the  surface  this 
criticism  appeare  plausible,  on  further 
investigation  it  is  incorrect  because  the 
two-step  approach  of  Model  #2  is 
algebraically  equivalent  to  a  one-step 
second  order  linear  regression  model 
that  directly  regresses  controlled 


-     \i. 
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emissions  on  uncontrolled  emissions.'^ 
Thus,  although  its  two'Step  fonnulation 
makes  Model  #2  appear  not  to  regress 
controlled  emissions  on  uncontrolled 
emissions,  in  actuality,  by  simply 
restating  Model  #2  in  its  second-order 
form,  it  can  be  shown  to  be  no  diSarent 
in  this  regard  than  Model  #1:  Both 
models  regress  controlled  emissions  on 
uncontrolled  emissions:  Model  #1  using 
a  first-order  linear  expression:  and 
Model  2  using  a  second-order  linear 
expression. 

Interestingly,  EPA's  calculations 
indicate  that  had  the  Agency  adopted 
Model  #1,  as  advocated  by  the 
commenter  (a  large  association  of 
utilities),  the  resulting  achievable 
annual  emission  rates  at  the  90th,  85th, 
and  80th  percentiles,  for  both  wall-fired 
boilers  and  tangentially  fired  boilers, 
would  be  approximately  one-half  to  one 
percentage  point  lower  (i.e.,  more 
stringent)  than  the  achievable  annual 
emission  rates  obtained  using  Model  #2. 
(See  docket  item  IV-A-6,  Tables  4-lOa 
and  4-lOb).  Thus,  although  EPA 
adopted  Model  #2  on  strictly  statistical 
grounds,  it  turns  out  that  in  the  analysis 
for  the  final  rule.  Model  #2  was  more 
favorable  than  Model  #1  to  those 
commenters  seeking  less  stringent 
emission  limitations. 

V.  Common  Stack  Issues  in  Group  1 
Analysis 

Background:  In  the  proposed  rule 
analysis.  EPA  found  no  strong 
correlation  between  boiler  operating 
loads  and  post-retrofit  hourly  average 
controlled  emission  rates  for  single- 
stack  boilers  in  the  LN6  AppUcation 
Database  and  therefore,  assumed  that 
two  boilers  of  the  same  type  (i.e.,  wall- 
fired  or  tangentially  fired)  and  NOx 
ctmtrol  status  (i.e.,  both  had  LNBsonly) 
sharing  a  common  stack  would  have 
similar  post-retrofit  controlled  emission 
rates.  {EPA  notes  that  some  utiUties  also 
made  this  assmnption  when  completing 
the  Acid  Rain  Cost  Form  for  NOx 
Control  Costs  for  their  Phase  I LNB 
retrofits  and  provided  "sister,  unit" 
estimates  of  emission  rates  in  instances 
where  multiple  units  were  sharing  a 
common  stack.)  In  EPA's  analysis, 
therefore,  the  rates  firom  similarly 
situated  individual  units  at  a  common 
stack  were  assumed  to  be  the  same,  and 
single  boiler  and  multiple  boiler  data 


'•The  two-step  vereion  of  Model  #2  fit*  a  first- 
order  linear  nuxlel  pmfo^i  U*€  data,  where  (/  is  the 
regressor  variable  "uncontrolled  emiasiona"  and  P 
is  the  response  variable  "percent  reduction."  Then, 
in  step  2,  C,  the  controlled  amission  rate,  Is 
calculated  from  P  using  the  aquation  C=U[\-P/iO0]. 
However.  Model  t2  (two  step)  can  be  reformulated 
as  a  one  step  iecond-order  linear  regrossion  model. 
0^9*ff,U+^„lP*f  Uiu,  Model  tl  (oD»4tap). 
Modal  t2  (one  step)  regresses  CaaU. 


were  analyzed  together  (i.e.,  the 
common  stack  emission  rate  was 
assigned  to  each  constituent  unit). 

Coaunent/ Analysis:  EPA  received 
approximately  4  comment  letters  (from 
3  utiUties  and  a  utihty  association)  on 
considerations  for  using  common  stack 
data  when  analyzing  LNB  performance 
applied  to  Group  1  boilers.  One 
commenter  advised  EPA  to  "use  caution 
when  evaluating  NOx  data  horn 
combined  stacks"  (see  docket  item  IV- 
G-14,  p.  1).  Another  commenter  said 
EPA  should  "either  exclude  common 
stack  emissions  data  from  its  analysis, 
or  revise  its  analysis  based  on  data 
collected  during  periods  when  only  a 
single  unit  (to  a  common  stack]  is 
operating"  (see  docket  item  rV^>-65,  p. 
42). 

EPA  notes  that  the  decision  on  how 
to  treat  common  stack  data  has 
important  ramifications  for  both:  (1)  The 
amount  of  post-retrofit  CEM  data 
available  for  analysis;  and  (2)  the 
niunber  and  representativeness  of  LNB 
retrofit  cases  in  the  LNB  AppUcation 
Database.  Sixteen  (16)  of  the  39  wall- 
fired  boilers  (41%)  and  6  of  the  14 
tangentially  fired  boilers  (43%)  in  the 
LNB  AppUcation  Database  exhaust  to 
common  stacks  with  similarly  situated 
boilers  also  in  the  database;  coUectively. 
these  boilers  contribute  242,000  hours 
to  the  total  of  477,800  hours  of  post- 
retrofit  CEM  data  available  through  the 
second  quarter  of  1996  to  support  the 
final  rule.  Twenty-two  (22)  of  the  boilers 
sharing  a  common  stack  have  post- 
optimization  periods  spanning  11 
calendar  months  or  longer.  EPA  does 
not  consider  the  approach  of  excluding 
common  stack  emissions  data,  suggested 
by  one  commenter,  a  viable  option 
because  disregarding  the  substantial 
collective  experience  of  these  boilers 
would  clearly  reduce  statistical 
confidence  in  the  resulting  assessment 
of  LNB  performance. 

Accordingly,  EPA  has  sought  other 
ways  to  adchess  the  conunenters' 
criticism  that  EPA  did  not  provide 
credible  support  in  the  proposed  rule 
analysis  for  its  treatment  of  common 
stack  data.  The  specific  concerns  cited 
are:  (1)  Using  the  common  stack  post- 
retrofit  NOx  emission  rate  as  the 
emission  rate  for  each  individual  boiler 
sharing  the  common  stack  in  the 
regression  analyses;  and  (2)  developing 
NOx/load  curves  for  common  stacks  by 
stunming  the  NOx  emissions  and  loads 
from  the  boilers  sharing  the  stack  (see 
docket  item  IV-D-65,  pp.  37-38). 

Response:  EPA  has  performed 
extensive  foUow-up  analysis  on  whether 
measured  common  stack  emission  rate 
data  over  the  post-optimization  period 
reflects  the  combined  annual  averages  of 


individual  boilers  sharing  the  common 
stack.  EPA  compared  the  combined 
common  stack  emission  rate  to  the 
individual-unit  emission  rates  at  every 
common  stack  in  the  LNB  AppUcation 
Database  for  which  usable  post-retrofit 
CEM  data  could  be  identified  for 
periods  when  only  a  single  unit  was 
operating.  In  all,  EPA  studied  10 
common  stacks  with  22  constituent 
boilers  and  over  19,800  hours  of 
individual-imit  emission  rate  data.  The 
analysis  included: 

(1)  Box  and  whisker  plots:  The  plots 
presfflit  side-by-side  displays  of  the 
range  of  emission  rates  at  common 
stacks  when  all  units  were  operating 
compared  to  when  only  single  units 
were  operating:  for  eadi  common  stack, 
separate  plots  were  generated  using 
emission  rates  observed  diuing  the  low 
NOx  period  and  the  post-optimization 
period.  In  both  cases  the  plots  show 
little  difference  between  multiple-unit 
common  stack  emission  rates  and  the 
individual  unit  emission  rates  over  the 
averafling  periods. 

(2)  Percent  Difference  Calculations: 
Computing  the  percent  difference 
between  the  midtiple-imit  and  single- 
imit  average  emission  rates  for  the  post- 
optimization  averaging  period  revealed 
that,  on  average,  the  percent  difCarence 
for  the  wall-fired  boilers  was  -  0.3%, 
while  for  the  tangentially  fired  boilers 
the  percrait  difference  was  1.8%.  (See 
docket  item  IV-A-6,  Tables  4-8a  and  4- 
8b.)  This  strongly  indicates  that, 
contrary  to  the  beUef  of  some 
commenters,  there  is  not  a  significant 
disparity  between  the  common  stack 
and  constituent  imit  NOx  emission  rates 
for  the  post-optimization  averaging 
period. 

(3)  Sensitivity  Analysis:  EPA 
performed  a  series  of  analyses  to  see 
how  estimates  of  achievable  annual 
emissiCHi  limitations  were  afiiscted  by 
various  treatments  of  common  stack 
emissions.  Three  scenarios  were 
investigated.  In  the  first,  the  regression 
model  was  built  using  the  constituent 
unit  emission  rates  instead  of  the 
common  stack  emission  rates.  In  the 
second,  each  common  stack  emission 
rate  was  used  only  once  for  each  stack. 
In  the  third,  the  common  stack  emission 
rate  was  repeated  for  each  unit.  The 
third  treatment  is  the  same  as  that  used 
by  EPA  in  the  proposed  rule.  The 
regression  models  fit  the  load-weighted 
data  over  the  post-optimization 
averaging  period  approximately  eqiially 
well,  as  measiuvd  by  R^,  for  the  various 
treatments  of  conunon  stack  emissions 
data.  (The  R^'s  ranged  from  73.1-75.1% 
for  the  wall-fired  boilers  and  frt>m  62.8- 
72.1%  for  the  tangentially  fired  boilers 
(see  docket  item  IV-A-6.  Tables  4-9a 
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and  4-Ob.)  The  differences  anKHig  the 
achievable  annual  average  emiwrion 
rates  predicted  by  the  regression  models 
under  the  three  scenarios  at  the  90th. 
85th,  and  80th  percentiles  varied  by 
only  0.001-0.003  Ib/mmBtu  for  wall- 
fired  boilers  and  even  less  for 
tangentially  fired  boilers  (see  docket 
it«n  IV-A-6,  Tables  4-lOa  and  4-lOb). 
>The  alternative  scenarios  {Hx>duced 
estimates  of  achievable  annual  emission 
limitations  no  less  stringent  than  the 
third  treatment,  which  is  used  for 
today's  final  rule. 

(4)  Load  Profile  Analysis:  One  of  the 
commenter's  arguments  against  using 
common  stack  NOx  emission  rates  was 
the  contention  that  the  emission  rate  for 
the  stack  could  be  artificially  low 
because  the  averaging  period  occurred 
during  a  time  when  only  a  single  unit 
just  happened  to  be  operating  at  an 
untypically  low  emitting  load  profile. 
To  respond  to  this  concern,  EPA 
verified  that  during  the  post- 
optimization  averaging  period  the  "load 
profile"  (i.e.,  the  distribution  of  load)  of 
every  imit  exhausting  to  each  common 
stack  analyzed  was  congruent  with  the 
annual  load  profile  for  that  unit.  This 
analysis  verified  that  no  matter  what 
configuration  of  boilers  happened  to  be 
operating,  the  common  stack  emission 
rates  used  to  build  EPA's  regression 
model  could  not  have  resulted  bom  an 
atypical  low  emission  load  profile 
during  the  post-optimization  averaging 
period. 

With  respect  to  the  conunenter's 
argument  that  EPA  developed  NOx/load 
ciuves  for  common  stacks  by  siunming 
the  NOx  emissions  and  loads  from  the 
boilers  fieeding  the  stack,  the  conunenter 
appears  to  have  misunderstood  EPA's 
approach. 

The  conunenter  wrongly  believed  that 
EPA's  analysis  rests  on  one  of  three 
ahemativ^  assumptions:  no  NOx/load 
relationship  exists,  identical  NOx/load 
relationships  exist  among  constituent 
units,  or  identical  loading  patterns 
prevailed  for  all  units  during  the 
averaging  period  (see  docket  item  IV-^}- 
65,  p.  38).  This  misimderstanding  led 
the  conunenter  to  ofier  a  hypothetical 
illustration  to  show  how  a  single  NOx 
Aoad  combination  at  the  common  stack 
can  be  produced  by  seven  different 
NOxAoad  combinations  at  the 
constituent  boilers.  Based  on  the 
absence  of  a  unique  NOx/load 
correlation  at  the  conunon  stack,  the 
conunenter  concludes  that  "common 
stack  NOx  data  cannot  be  used  to 
characterize  the  NOx  emissions  for 
individual  units." 

EPA's  analysis  in  today's  final  rule 
does  not  presuppose  any  of  the  three 
assumptions  identified  by  the 


oommenter.  As  discussed  above.  EPA 
evaluated  the  load  p^tems  of 
individual  units  on  each  common  stack 
and  found  that  these  load  patterns  for  a 
given  stack  were  very  similar.  EPA's 
load-weighted  post-optimization 
approach  first  calculates  the  achievable 
percent  emissions  reducticm  without 
presumption  of  a  NQx/load  relationship 
or  a  particular  load  pattern  and  then 
adjusts  the  achievable  percent  reduction 
based  on  the  annual  NOx/load  patterns 
actually  encountered.  In  effect,  this 
approach  takes  into  account  any  NOx/ 
load  relationship  that  may  be  present 
without  assuming  ahead  of  time  that  the 
relationship  is  present,  absent,  or  takes 
a  particular  form. 

Finally,  it  should  be  noted  that  for 
compUance  purposes,  the  NOx  emission 
limits  will  usually  apply  to  common 
stacks,  not  their  constituent  imits. 
Under  §  75.17,  a  imit  that  utilizes  a 
common  stack  with  other  units,  all  of 
which  are  required  to  meet  a  NOx 
emission  limit,  generally  may: 
separately  monitor  the  duct  from  each 
unit  to  the  stack  and  comply  on  an 
individual  unit  basis;  or  monitor  the 
stack  and  comply  throu^  an  averaging 
plan  with  the  other  units,  individually 
with  the  most  stringent  limit  for  the 
units,  or  individually  based  on  an 
approved  method  of  apportioning  the 
stack  emissions  rate.  Most  common 
stack  imits  use  the  averaging  plan 
option.  In  fact,  all  common  stack  imits 
analyzed  in  this  rulemaking  that  are 
subject  to  NOx  emission  limitations  in 
Phase  I  are  compljring  through  averaging 
their  emissions  with  the  other  units  in 
the  common  stack,  not  individually. 
Thus,  from  a  regulatory,  as  well  as  a 
strictly  technical  perspective,  it  is 
appropriate  to  use  common  stack 
emission  data  to  build  the  model 
employed  in  establishing  the  Pllase  II, 
Group  1  NOx  emission  limits  that  will 
apply  to  boilers  and  common  stacks. 

4.  Percentile  Used  to  Define 
Achievabihty 

Background.  For  the  final  step  of  the 
analysis,  EPA  arrayed  the  estimates  of 
controlled  NOx  emission  rates  that  the 
Phase  n  units  could  be  expected  to 
achieve  when  retrofit  with  LNBs. 
Separate  rank  orderings  were  made  for 
w^-fiied  boilers  and  for  tangentially- 
fired  boilers.  Using  these  rank  orderings. 
EPA  tabulated  percentile  distributions 
of  achievable  aimual  emission  rates  for 
each  bcnler  category  (see  61  FR  1452, 
(Tables  10  and  11)).  EPA  selected  values 
for  the  proposed  aimual  emission 
limitations  that,  according  to  these 
tables,  about  90%  of  the  afiiected  imits 
could  comply  with  on  an  individual 
basis.  It  was  not  necessary  that  100%  or 


even  essentially  all  of  the  afhctwd  units 
be  able  to  comply  with  the  applicable 
performance  standard  on  an  individual 
basis  because  of  the  flexibility  ofiered  • 
by  two  compliance  options  available  to 
(koup  1  boilers:  (1)  emissions  averaging 
and  (2)  alternative  emissicm  limitaticHis 
(AEU). 

Comments/Analyses.  EPA  received 
approximately  5  comment  letters  (frxHU 
3  state  agencies  representing  2  different 
states,  a  regional  association  of  state  air 
pollution  control  agencies,  and  an 
enviroiunental  organization)  on  the 
percentile  used  to  define  achievability. 

lliese  commenters  said  that,  given  the 
serious  and  multifaceted  threat  NOx 

Eoses  to  the  environment  and  public 
ealth,  EPA  should  set  the  most 
effective  controls  possible  within 
existing  authority.  According  to  one 
state  agency,  "the  reductions  in  nitrogen 
oxide  anticipated  by  the  proposed 
regulation ...  are  minimal  compared 
to  the  amoimt  of  NOx  reductions 
necessary  to  protect  the  sensitive 
aquatic  resources  of  the  northeastern 
United  States  from  further  degradation" 
(see  docket  item  IV-4)-25.  p.  3).  A 
regional  association  of  state  air 
pollution  control  agencies  said,  ' 
"(While)  EPA's  authority  to  promulgate 
emission  limits  derives  in  this  instance 
boxa  a  section  of  the  CAA  chiefly 
concerned  with  addressing  add 
deposition  .  .  .  EPA's  proposal  should 
be  viewed  in  Ught  of  the  much  more 
significant  emissions  reductions  needed 
to  rectify  other  serious  ^  quahty  and 
public  health  problems  that  are  also 
associated  with  NOx  emissions, 
including  fine  particulate  poliution, 
ozone  smog,  regional  haze,  and  the 
eutrophication  of  aquatic  ecosystems." 
(See  dotiet  item  IV-J)-46,  p.  2.)  They 
urged  EPA  to  base  its  revised  emission 
liinitations  for  Phase  II,  Group  1  boilers 
on  a  lower  threshold  than  90%  of  the 
affected  population  in  light  of  the 
flexibility  i^rded  by  the  emissions 
averaging  and  AEL  compUance  options 
(see  docket  items  IV-D-46,  p.6;  IV-D- 
63^.7;  and  IV-D-25,  pp.  5-6). 

Tne  Offices  of  the  Attorney  General  of 
two  northeastern  states  and  an 
environmental  organization  said  that 
EPA's  proposal  would  allow  excessive 
NOx  emissions  for  Group  1  boilera 
since,  according  to  the  RIA  for  the 
proposed  rule,  "less  than  half  the 
potentially  affected  sources  may  be 
required  to  implement  new  cmtrols." 
(See  docket  items  IV-D-25,  p.  5;  FV-O- 
74  p.  4;  IV-D-63,  pp.  6-7.)  Twff  of  these 
commenters  recommended  setting 
Phase  n.  Group  1  emission  limitations  at 
0.41  Ib/mmBtu  for  wall-fired  boilers  and 
0.35  Ib/mm/Btu  for  tangentially  fired 
boilers,  v^ch  would  increase  NOx 
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reductions  from  the  Group  1  emission 
revisions  by  S7%  and  would  make  the 
emissions  averaging  provision 
mviionmentally  neutral  (see  docket 
items  IV-D-63.  pp.  6-7  and  IV-D-74, 
pp.  4-5). 

No  commenter  said  that  EPA's  target 
of  90%  emnpiiance  on  an  individual 
basis  was  too  low.  As  discussed  in  the 
previous  sections,  however,  some 
commenters  disagreed  with  the 
technical  methocU  EPA  used  to  develop 
the  percentile  distributions  of 
achievable  annual  emission  limitations 
for  Phase  n.  Group  1  boilers  and,  as  a 
result,  believe  the  proposed  emission 
limitations  are  too  low.  One  commenter 
said  EPA  should  encourage  the  optional 
use  of  AELs  or  emission  averaging  plans 
for  Phase  II,  Group  1  boilers  (see  docket 
item  IV-D-57,  p.  3).  Other  conunenters 
(but  none  of  the  15  state  agencies  or 
associations  who  commented  on  the 
rule  proposal)  predicted  an  increase  in 
the  number  of  A£L  applications  to  be 
Sled  with  state  agencies  (see,  for 
example,  docket  item  IV-D-Sl,  p.  2). 

On  the  other  hand,  a  regional 
association  that  has  provided  technical 
expertise  to  its  8  member  states  and 
served  as  a  forum  for  coordinating 
region-wide  air  quahty  management     ' 
practices  for  over  25  years  said, 
"Ejqierience  from  reducing  NOx 
emissions  from  coal-Sred  boilers  in  the 
Ozone  Transport  Region  (OTR)  •   •  • 
solidly  support[s]  EPA's  finding  that  the 
revised  emission  limits  for  Phase  H, 
Group  1  boilers  t  *  *  are  highly  cost- 
effective,  meet  the  statutory 
requirements  of  Section  407,  and  can  be 
achieved  by  the  vast  majority  of  affected 
boilers."  (See  docket  item  IV-D-46,  p. 
2.)  Corroborating  this  view  is  the 
testimony  at  the  public  hearing  on 
EPA's  rule  proposal  by  the  principal 
engineer  for  environmental  affairs  of  the 
largest  utility  in  New  England.  Based  on 
his  experience  in  retrofitting  six  coal- 
fired  units  that  are  achieving  the 
proposed  NOx  emission  rates,  he  stated 
that  his  utility's  initial  reaction  in  1989- 
1990  to  NOx  control  requirements  "was 
virtually  identical  to  the  reaction  that 
we're  getting  from  the  midwestem 
utilities  and  the  southern  companies 
now."  He  added  that  his  utility  had 
believed  NOx  control  "was  frighteningly 
expensive,  it  was  far  more  money  than 
it  was  worth,  and  our  reaction  at  that 
point,  knowing  that  we  would  certainly 
have  to  do  some  controls,  was 
essentially  to  turn  loose  the  engineers 
and  operators  and  let  them  *  •  •  find 
better  ways  to  do  this.  The  bottom  line 
was  that  we  found  that  the  harder  that 
we  looked,  the  cheaper  the  ccmtrols  got. 
Our  final  compliance  costs  are  about  a 
fifth  of  what  we  thought  they  would  be 


going  into  this  *  *  *  and  we  were  very 
pleasantly  surprised."  (See  docket  item 
IV-F-l.pp.  7-9.) 

Response.  As  discussed  in  section 
I.B.2  of  this  preamble,  EPA  is  fiilly 
cognizant  that  recent  acid  deposition 
and  ozone  modeling  studies  show  that 
substantial  additional  NOx  reductions, 
even  beyond  the  levels  in  the  rule 
proposal,  are  needed  to  mitigate  against 
the  multiple  adverse  effects  of  NOx  on 
human  health  and  the  environment, 
particularly  since  national  NOx    ^  ,. 
emissions  are  projected  to  begin 
increasing  after  2002.  On  balance,  EPA 
has  decided  in  the  final  rule  to  define 
a  reasonably  achievable  emission 
limitation  as  one  that  85  to  90%  of  the 
units  subject  to  the  limitation  are 
projected  to  meet  on  an  individual  imit 
basis.  On  one  hand,  the  Agency 
recognizes  that  the  ability  of  units  to 
comply  by  averaging  their  enfiissions 
will  increase  further  the  percentage  of 
imits  that  will  be  able  to  comply 
without  seeking  an  AEL.  Because  almost 
six  times  as  many  units  are  subject  to 
NOx  emission  limitations  in  Phase  II  as 
in  Phase  I,  the  opportimities  for 
compliance  through  averaging  will  be 
generally  much  greater  in  Phase  n.  In 
adopting  the  initial  NOx  emission 
limitations  for  Group  1  boilers  imder 
section  407(b)(l],  EPA  selected 
limitations  that  about  90  percent  of  the 
units  were  projected  to  meet  on  an 
individual  imit  basis.  In  light  of  the 
significantly  greater  opportunities  for 
averaging  in  Phase  D,  EPA  maintains 
that  the  approach  of  setting  Phase  II 
emission  limitations  targeting  a 
somewhat  lower  (85  to  90%)  individual- 
unit  achievement  level  is  justified.  On 
the  other  fa&nd,  EPA  does  not  want  to 
select  emission  limitations  that  would 
lead  to  cnreruse  of  the  AEL  compliance 
option,  which  is  intended  primarily  for 
units  with  very  hi^  uncontrolled 
emission  rates  or  units  that  are 
otherwise  unusually  difficult  to  retrofit 
with  LNBs.  The  RIA  for  this  final  rule 
estimates  the  average  cost  to  a  utility  for 
testing,  monitoring,  and  documentation 
associated  with  an  AEL  application  wiU 
run  about  $225,000,  but  this  cost  may 
vary  considerably  by  utility  and  for 
di^rent  states  (see  docket  item  V-B-1, 
Exhibit  6-6).  One  conunenter  estimated 
each  AEL  application  will  cost  "the 
Company  in  excess  of  $300,000  in 
testing  and  analytical  expenses"  (see 
dodcet  item  IV-D-23,  p.  6),  although  the 
commenter  did  not  say  whether  his 
utility  imposes  additional  internal 
requirements  to  justify  filing  with  the 
permitting  authority  for  a  special 
(hitler)  emission  limitation.  As 
discussed  below,  the  RIA  projects  that 


AELs  will  be  used  by  less  than  10%  of 
Phase  n  boilers. 

The  Agency  has  developed  Tables  5 
and  6  displaying  the  percentage  of 
Phase  n.  Group  1  imits,  by  boiler 
category  that  are  projected  to  achieve 
various  annual  average  emission 
limitations  when  retrofit  with  LNBs. 
The  values  EPA  has  selected  to 
promulgate  as  revisions  to  the  Group  1  ^ 
emission  limitations  are  in  bold  print.  In 
response  to  comments  stating  that  the 
proposed  90  percent  passing  threshold 
in  the  proposed  rule  was  too 
conservative.  EPA  has  decided  to  set  the 
«nission  limit  for  Phase  n.  Group  1  and 
Ooup  2  boiler  types  based  on  the 
emission  level  that  85  to  90  percent  of 
the  affected  boilers  can  individually 
meet.  Thus,  EPA  considers  an  emission 
limit  to  be  reasonably  achievable  if  85 
to  90  percent  of  the  units  of  the 
particular  boiler  type  are  projected  to 
meet  the  emission  limit.  'Therefore,  in 
the  absence  of  unique,  coimtervailing 
drciunstances,  EPA  has  generally 
selected  as  the  Phase  II ,  Group  1  or 
Group  2  emission  limit  the  emission 
rate  with  an  ^dividual-unit 
achievement  level  that  is  between  85 
and  90%.  On  this  basis,  EPA  adopts 
revised  Phase  n.  Group  1  emission 
limits  of  0.46  Ib/mmBtu  for  Phase  n 
wall-fired  boilers  and  0.40  Ib/mmBtu  for 
tangentially  fired  boilers. 

Table  7.— PERCE^4TILE  of  Phase  II 
WAia.-FiRED  Boilers  Achieving 
Emission  Limit 


Emission  level  (tymmBtu) 


0.48 
0.47 
0.46 
0.45 
0.44 
0.43 


Percent  of 
boilers  meet- 
ing emission 
level 


96.0 
91,9 
8&3 
85j0 
83,2 
78.0 


Table  8.— Percentile  of  Phase  II 
Tangentially  Fired  Boilers 
Achieving  Umtt 


Emission  level  (IVnwnBtu) 

Percent  of 
boilers  meet- 
ing emission 
level 

0.43 

0.42 

0.41  . 

U»^V   •••••••»••«••••••«••■•■«•••••■••■••«■•• 

0l38 

96,2 
9&2 
96.7 
01,4 

7ai 

67.6 

The  RIA  for  this  final  rule  also 
projects  the  number  of  afiiscted  units  for 
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which  utihties  are  apt  to  select  the  AEL 
compUance  option.  The  projection 
models  a  scenario  where  evaluation  of 
emissions  averaging  opportimities  is  not 
a  pre-requisite  for  an  AEL  (a  true 
assumpticuO-  The  RIA  predicts  that, 
with  the  annual  emission  limitations 
EPA  is  promulgating  in  this  final  rule, 
AELs  are  likely  to  be  sought  for 
ap|>roximately  42  Phase  U,  Group  1 
boilers,  representing  7%  of  the  affected 
population  (see  dodket  item  V-B-1, 
Exhibit  7-5). 

B.  Group  2  Boiler  NOx  Emission  Limits 

1.  Cost  Comparability  and  Its  Basis 

Section  407(b)(2)  the  Act  requires 
EPA  to  set  Group  2  boiler  NOx  emission 
limits  based 

on  a  degree  of  emission  reduction 
achievable  through  the  retrofit  application  of 
the  best  system  of  continuous  emission 
reduction,  taking  into  account  available 
technology,  costs  and  energy  and 
environmental  impacts;  and  which  is 
comparable  to  the  costs  of  nitrogen  oxide 
controls  set  pursuant  to  (section  407)(b)(l). 
42  U.S.C.  7651«[bK2). 

The  Act  does  not  define  the  term 
"comparable"  or  spediy  the  appropriate 
method  of  comparing  "costs".  In  the 
proposal,  EPA  stated  that  it  believed 
that  the  terms  "comparable"  and  "cost" 
were  ambiguous,  and,  therefore,  EPA 
consulted  the  legislative  history  of 
section  407(b)(2).  Based  on  the 
legislative  history,  EPA's  proposal 
interpreted  "comparable"  to  mean 
"similar  but  not  necessarily  equal"  and 
used  cost-effectiveness  ($/ton  of  NOx 
removed)  as  the  basis  for  conducting 
cost  comparisons.  61  FR  1460.  EPA 
interpreted  the  comparable-cost 
provision  in  section  407(b)(2)  to  require 
that  the  cost-effectiveness  of  applying 
NOx  controls  to  any  Group  2  boiler 
population  be  comparable  to  the  cost- 
effectiveness  of  appljdng  LNBs  to  the 
Group  1  boiler  population  .  EPA  also 
took  account  of  the  other  factors  (e.g., 
"costs  and  energy  and  environmental 
impacts")  listed  in  section  407(b)(2)  by, 
inter  alia,  determining  whether  the  cost 
impact  to  ratepayers  (in  mills/kWhr)  of 
Group  2  boiler  NOx  controls  is  similar 
to  &e  cost  impact  (in  mills/kWhr)  of 
Group  1  boiler  LNBs. 

Comment/ Analyses:  EPA  received  7 
comments  (from  3  utilities,  1  State,  1 
utihty  associations,  and  2 
raivironmental  groups)  on  the 
interpretation  and  implementatitm  of 
the  comparability  requirement  in 
section  407(b)(2). 

Some  utility  commenters  believe  that 
the  term  "comparable"  is  not  ambiguous 
as  used  in  the  statute  becatise  it  has  a 
oommcm  dictioaary  meaning  of 


"equivalent"  or  "similar."  These 
commenters  argue  that,  because 
"comparable"  has  a  commonly 
understood  meaning,  there  is  no  reason 
to  consult  legislative  history.  Other 
utility  commenters  beUeve  that 
"comparable"  should  be  interpreted  to 
mean  "equal  to"  or  "less  than  or  equal 
to."  Other  commenters  cite  the  common 
dictionary  definition  of  the  term 
"comparable"  and  maintain  that  the 
term  is  inherently  vague.  These 
commenters  beUeve  that  EPA's  reliance 
on  the  legislative  history  is  proper  since 
the  common  meaning  of  the  term 
"comparable"  is  aml^guous,  that  the 
legislative  history  dted  by  EPA  is  the 
only  reference  in  the  legislative  history 
addressing  what  Congress  meant  by  the 
term  "comparable,"  and  that  the 
legislative  history  supports  EPA's 
interpretation. 

EPA  notes  that,  according  to  the 
Webster's  Third  New  International 
Dictionary  (Springfield,  Massachusetts, 
1981),  the  term  "comparable"  is  defined 
as:  (1)  "Capableof  being  compared";  (2) 
"suitable  for  matching:  coordinating:  or 
contrasting:  EQUIVALENT, 
SIMILAR....syn  see  LIKE."  Only  the 
second  definition  appears  to  be  relevant 
in  the  context  of  section  407(b)(2). 
According  to  the  same  dictionary, 
"similar"  means  "having  characteristics 
in  common:  Very  much  alike: 
COMPARABLE"  while  "equivalent" 
means  "equal  in  force  or  amount"  As 
further  explained  (under  the 
dictionary's  discussion  of  "like"): 
"COMPARABLE  indicates  a  likeness  on 
one  point  or  a  limited  number  of  points 
which  permits  a  limited  or  casual 
comparison  or  matching  together."  In 
short,  one  set  is  "comparable"  to 
another  set  if  the  two  are  equal  or  if  they 
are  "similar"  to  each  other  without 
being  identical.  Therefore, 
"comparabiUty"  does  not  require 
"equality,"  and  the  degree  to  which 
"comparable"  sets  must  be  "similar"  to 
each  other  is  imclear  under  section 
407(b)(2)  and  is  a  matter  of. 
administrative  judgment. 

Some  commenters  further  believe  that 
section  407(b)(2)  of  the  Act  states  that 
what  should  be  compared  is  the  "cost" 
(allegedly  mills/kWh)  of  "controls" 
such  as  LNBs,  not  the  "cost- 
effectiveness"  ($/ton  of  NOx  removed) 
of  those  controls.  These  commenters 
argue  that  cost-effactiveness  is  <Hily 
appropriate  when  the  "cost"  to  be 
measiued  is  the  cost  of  attaining 
emission  reductions  and  that  the  plain 
meaning  of  section  407(b)(2),  supported 
by  the  legislative  history,  is  that  the 
Administrator  is  reqviired  to  compare    ^ 
"cost,"  not  "cost-effsctiveoess,"  as  the 


basis  for  setting  (koup  2  emission 
limitations. 

Other  commenters  s6ste  that  the  plain 
meaning  of  section  407(b)(2]  requires 
that  the  "degree  of  leducticm"  on  which 
EPA  bases  &oup  2  emission  limitations 
must  be  c(Mnparable  to  the  costs  of 
controls  set  under  section  407(b)(1)  for 
achieving  reducti(His  from  (koup  1 
boilers.  According  to  these  commenters. 
the  only  way  to  determine  and  to 
compare  costs  for  achieving  reductions 
is  to  use  a  measure  of  cost-effectiveness. 
Commenters  also  state  that  the 
legislative  history  also  clearly  indicates 
that  "cost-effectiveness"  is  the 
appropriate  measure  of  comparing  costs 
in  setting  Group  2  emission  limitations. 

EPA  notes  that  in  appendix  B  of  the 
April  13, 1995  NOx  rule  (and  the  Mardi 
22, 1994  rule  that  was  remanded  to 
EPA),  EPA  explained  that  cost- 
effectiveness  ($/ton  of  NOx  removed) 
'  was  to  be  used  as  the  basis  for 
determining  the  comparabihty  of  Group 
2  boiler  NOx  controls  to  Group  1  boilw 
LNBs.  As  stated  in  Appendix  B: 

In  developing  the  allowable  NOx  emissions 
limitations  for  Group  2  boilers  pursuant  to 
subsection  (b)(2)  of  section  407  of  the  Act, 
the  Administrator  will  consider  only  thoee 
systems  of  continuous  emission  reduction 
that,  when  applied  on  a  retrofit  basis,  are 
comparable  in  cost  to  the  average  cost  in 
constant  dollars  of  low  NOx  burner 
technology  applied  to  Group  1,  Phase  I 
boilers,  as  determined  in  section  3  below,  60 
FR  18776  (1995);  see  aiso  59  FR  13578  "* 

(1994). 

Section  3  of  Appendix  B  is  titled 
"Average  Cost-Effectiveness  for  Low 
NOx  Burner  Technology  Applied  to 
Group  1,  Piiase  I  Boilers,"  and  the  only 
cost-calculation  methodology  presented 
in  the  appendix  is  cme  for  calculating 
the  average  cost-effectiveness  of  LNBs. 
Both  annualized  capital  costs  and 
anntial  operating  and  maintenance  costs 
are  to  be  reflected  in  the  cost- 
effectiveness  calculations.  The 
commenters  now  opposing  using  cost- 
effectiveness  as  the  basis  for  applying 
the  comparable-cost  requirement  for 
setting  Group  2  emission  limitations  did 
not  challenge  this  approach  in  appendix 
B,  either  as  part  of  their  appeal  of  the 
March  22, 1994  rule  or  with  regard  to 
the  repromulgation  of  the  appendix 
(with  minor  changes)  as  part  of  the 
April  13, 1995  rule.  It  is  difficuU  to  see 
how  these  commenters  can  now  argue 
that  the  language  of  section  407(b)(2) 
"clearly"  bars  the  use  of  cost- 
efiiectiveness.  Moreover,  inconsistent 
with  their  claim  that  EPA  must  compare 
"cost"  not  "cost-efiisctiveness,"  some  of 
diese  commenters  also  argue  EPA  must 
^Jbllow,  and  cannot  legally  change  in  this 
rulemaking,  the  appendix  B  procedures. 
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which  are  groiinded  on  the  comparison 
of  coet-efiectiveness.  (See,  for  example, 
docket  item  IV-O-65,  p.  80-95.) 

Response:  The  Agency  continues  to 
believ«  that  the  statutory  terms, 
"comparable"  and  "cost"  are 
ambiguous,  and  maintains  that  its 
interpretation  of  "comparable"  as 
"sin^lar  but  not  necessarily  equal"  and 
its  decision  to  compare  cost- 
eSectiveness  are^  consistent  with  a 
reasonable  interpretation  of  the 
statutory  language  and  the  legislative 
history.  Therefore,  the  final  rule  uses  a 
cost  comparability  test  similar  to  that  in 
the  proposed  rule.  However,  in  response 
to  commenters'  concerns,  EPA  has 
modified  its  specific  criteria  for 
determining  whether  control  systems 
have  comparable  cost-effectiveness.  In 
the  proposed  rule,  EPA  consid«^  a 
control  option  for  Group  2  boiler  type  to 
be  "comparable"  in  cost-eSsctiveness  to 
LNBs  on  Group  1  boilers  if:  the  cost- 
e^ectiveness  range  for  the  Group  2 
control  option  fell  within  the  range 
(excluding  outliera)  for  Group  1  LNBs; 
and  the  median  cost-effectiveness  value 
for  the  Group  2  control  option  was 
within  50%  of  that  for  the  Group  1 
LNBs.  As  disciissed  below,  in  the  final 
rule  EPA  considers  Group  2  control 
options  to  be  "comparable"  if  the 
median  cost-effectiveness  of  the  Group 
2  control  option  used  to  meet  the  Group 
2  emission  limitation:  (1)  Does  not 
exceed  by  more  than  one-third  the 
median  overall  cost-effectiveness  of 
Group  1  controls  used  to  meet  the 
Group  1  emission  limitations;  and  (2) 
does  not  exceed  the  median  cost- 
effectiveness  of  Group  1  controls  lot 
either  of  the  two  types  of  Group  1 
boilers,  i.e.,  dry  bottom  wall-fired 
boilers  and  tangentially  fired  boilers 
regulated  pursuant  to  section  407(b)(1). 
Additionally,  the  90th  percentile  cost- 
effectiveness  value  of  the  Group  2 
control  option  should  not  exceed  the 
90th  percentile  value  cost-effectiveness 
value  of  Group  1  LNBs. 

EPA  believes  that  the  approach  used 
in  the  analysis  to  support  the  final  rule 
is  a  reasonable  interpretation  of  the  term 
"comj)arable"  in  the  context  of  section 
407(b)(2).  Where  sets  of  values  are  being 
compared,  EPA  maintains  that  it  is 
logical  to  consider  the  distributions,  not 
just  the  medians,  of  the  sets  of  values. 
Comparisons  based  solely  on  measures 
of  central  tendency  (e.g.,  medians) 
neglect  important- information  (e.g., 
about  the  range  and  shape  of  the 
distributions)  that  is  relevant  to 
determining  whether  the  sets  of  values 
are  comparable.  EPA  notes,  with  regard 
to  the  cost-effectiveness  of  NOx  controls 
under  section  407(bKl).  that:  the  costs 
reported  by  utihties  for  LNB 


applications  to  Group  1  boilers  ranged 
from  $37  to  $2,625  per  ton  of  NOx 
removed;  the  median  cost-effiactiveness 
of  Group  1  boiler*  as  a  whole  Is  $413 
per  ton  of  NOx  removed;  and  the 
medians  of  cost-effectiveness  of  LNBs 
applied  to  dry  bottom  wall-fired  boilers 
and  tangentially  fired  boilers  (which 
boiler  types  each  make  up  about  50%  of 
the  Group  1  boiler  population)  are  $270 
and  $611  per  ton  of  NOx  removed, 
respectively.  Particularly  given  this 
wide  disparity  in  the  cost-eCfoctiveness 
of  Group  1  boiler  controls,  EPA 
considera  the  above  criteria  used  in  the 
final  rule  to  be  a  reasonable 
interpretation  of  the  meaning  of   '  .* '  -• 
"comparable"  in  the  context  of 
evaluating  the  cost-effectiveness  of 
various  Group  2  NOx  control  methods. 
This  approach  is  consistent  not  only 
with  the  meaning  of  the  statutory  term, 
"comparable,"  but  also  with  the 
legislative  history  of  section  407(bH2). 
The  Conference  Report  for  the  bill  that 
became  the  Clean  Air  Act  Amendments 
of  1990  did  not  itself  address  the 
pieaning  of  "comparable"  but  the  report 
expUdtly  "incorporated"  a  portion  of 
the  December  20, 1989  Senate 
committee  report  for  an  earlier  version 
of  that  bill,  which  discussed 
comparability.  The  Conference  Report 
explained  : 

Section  407(bX2)  is  intended  to  incorporate 
a  p>ortion  of  the  Senate  Environment  and 
Public  Works  Committee  Report  of  December 
20,  1989,  5.  Report  101-228,  that  the  NOx 
emission  control  technology  requirements  for 
cyclone  boilers,  roof-fired  boilers,  wet-bottom 
boilers,  stoker  boilers  and  cell  burners  are  to 
reflect  the  relative  difficulty  of  controlling 
NOx  emissions  from  these  boilers.  Emission 
limitations  that  are  promulgated  under 
section  407(b)(2)  are  to  be  based  on  methods 
that  are  available  for  reducing  emissions  from 
such  boilers  that  are  as  cost-effective  as  the 
application  of  low  nitrogen  oxide  burner 
technology  to  dry  bottom  wall-fired  and 
tangentialiy-fired  boilers.  House  Rep.  No. 
101-952, 101st  Cong.,  2d  Sess.  at  344 
(October  26, 1990),  A  Legislative  History  of 
the  Qean  Air  Act  Amenoments,  103d 
Congress,  1st  Sess.  at  1794  (November  1993). 

The  relevant  portion  of  the  Senate 
report  discussed  the  difficulty  and  cost- 
effectiveness  of  reducing  NOx  emissions 
from  cyclone,  wet  bottom,  and  stoker 
boUera,  explaining  that  the  Senate  bill 
was  intended: 

to  compel  utilities  to  do  no  more  than 
make  most  co8t-e%ctive  reductions.  While  in 
past  years  the  Committee  has  reported 
legislaUon  that  differentiated,  and  eased,  the 
requirements  imposed  on  cyclone  boilers, 
here  the  provisions  also  differentiates  (sic), 
and  eases  (sic),  requirements  for  wet  bottom 
and  stoker  Iwilers  as  well.  This  reflects  the 
relative  difficulty  of  controUing  NOx  for 
these  tecimologies. 


*  *  *  Also  tivocing  the  cost-efiEactivenest 
of  this  section  is  the  oeveiopment  of  new. 
lower-expense  technologies.  Sorbent 
injection  and  decreasing  costs  for  selective 
catalytic  reduction  (SCR)  may  lower  the 
expense  of  initial  NOx  reductions  even 
further.  For  example  SCR  has  lon^been 
viewed  as  prohibitively  expensive,  but  recent 
dramatic  declines  in  cost  have  brought  the 
per-ton-removed  price  of  this  technology 
down  to  OS  low  as  $600,  according  to  re(»nt 
Electric  Power  Research  Institute 
methodology  followed  by  EPA.  This  is 
comparable  to  the  cost  of  conventional 
control  methods  like  low-NOx  burners  and 
thermal  de-NOx.  Hovirever,  the  provisions  in 
this  section  are  not  intended  to  mandate  use 
of  SCR  or  any  other  specific  technology. 
Senate  Rep.  No.  101-228, 101st  Cong.,  1st 
Sess.  at  332-33  (December  20, 1989) 
(emphasis  added) ,  A  Legislative  History  at 
8«72-73. 

Some  commentera  noted  that  the 
Senate  report  accompanied  an  earlier 
version  of  the  bill  amending  the  Clean 
Air  Act  Amendments  and  that  version 
of  the  bill  did  not  include  the 
"comparable  cost"  language  in  section 
407tb)(2).  However,  because  the 
Conference  Report  expressly 
incorporated  the  Senate  report,  which  is 
the  only  legislative  history  concerning 
the  term  "comparable",  EPA  maintains 
that  the  Senate  reporf  is  relevant.  The 
legislative  history  also  indicates  that,  at 
the  time,  the  cost  of  LNBs  was  estimated 
to  be  about  $150  to  $200  per  ton  of  NOx 
removed.  Id.  at  8810.  The  fact  that  a 
cost-effectiveness  value  for  SCR  that 
was,  at  $600/ton,  300-400%  greater 
than  the  cost  of  LNBs  was  expressly 
considered  to  be  "comparable"  to  LNB 
costs,  supports  the  conclusion  that  the 
criteria  used  in  the  comparability 
analysis  in  today's  final  rule  is  a 
reasonable  approach  to  implementing 
section  407(b)(2). 

The  Agency  also  disagrees  with  those 
commentera  that  argued  that  "cost", 
rather  than  "cost-effectiveness,'*  is  the 
appropriate  measure  of  cost  imder 
section  407(b)(2).  The  language  of 
section  407(b)(2)  is  ambiguous  on  this 
point,  and  EPA  maintains  that 
interpreting  that  section  to  require  that 
costs  be  measured  in  terms  of  cost- 
effecGveness  is  reasonable  and 
consistent  with  the  legislative  history. 

Section  407(b)(2)  states: 

The  Administrator  shall  base  (Group  2 
emission)  rates  on  a  degree  of  emission 
reduction  achievable  through  the  retrofit 
application  of  the  best  system  of  continuous 
emission  reduction,  taking  into  account 
available  technology,  costs  and  energy  and 
environmental  impacts;  and  which  is 
comparable  to  the  costs  of  nitrogen  oxide 
controls  set  pursuant  to  (section  407)(b){l)- 
42  U.S.C  7651fi[bH2)  (emphasis  added). 

The  meaning  of  the  crucial  phrase  on 
cost-comparability  (i.e.,  the  phrase. 


Fwieral  Rggirter  /  Vol.  61.  No.  245  /  Thursday.  December  19.  1996  /  Rules  and  RegtUations   6713« 


"w^ch  is  comparable  to  tbe  costs  of 
oitTogen  oxide  controls")  is  vague 
because  there  are  two  plausible 
antecedents  in  section  407(b)(2)  for  the 
pronoun,  "which":  (1)  The  "degree  of 
reductkm"  (i.e.,  the  level  of  removal  of 
NOx);  or  (2)  the  "retrofit  application  of 
the  best  system  of  continuous  emission 
reduction"  (Le.,  the  Group  2  control 
method).  EPA  miiintwiTin  tbat  the  use  of 
the  conjiuiction,  "and",  at  tbe  beginning 
of  the  phrase  suggests  that  tbe  cost- 
comparabiUty  phrase  modifies  the 
"degree  of  reduction".  If  the  phrase 
instead  modifies  the  "best  system  of 
continuous  emission  reduction",  the 
statute  could  have  been  written,  without 
the  conjunction,  to  read:  "the  retrofit 
application  of  the  best  system  of 
continuous  emission  reduction,  taking 
into  account  available  technology,  costs 
and  energy  and  environmental 
impacts",  which  is  "comparable  *  •  •" 
(id.).  However,  because  of  tbe  general 
grammatical  awkwardness  of  tbe  entire 
sentence,  EPA  does  not  consider  this 
analysis  to  be  dispositive  . 

The  conclusion  that  the  meaning  of 
"cost"  is  ambiguous  is  supported  by  the 
fact  discussed  above,  that  various 
commenters  argued  tbat  the  "plain 
meaning"  of  section  407(b)(2)  supports 
two  mutually  inconsistent 
interpretations  of  tbe  cost-comparability 
provision.  On  one  hand,  some 
commenters  argued  that  the  "plain 
meaning"  of  the  provision  is  that  the 
cost  in  mills/kwb  of  Group  2  control 
methods  must  be  comparable  to  the 
mills/kwb  cost  of  Group  1  control 
methods,  i.e,  that  the  cost-comparability 
phrase  modifies  "best  system  of 
continuous  control  reduction"  (see 
docket  item  IV-D-65,  p.  75,  note  172} ''. 
On  the  other  hand,  some  other 
commenters  argued  that  the  cost- 
comparability  phrase  clearly  modifies 
"degree  of  reduction"  and  that  tbe  only 
way  to  compare  tbe  costs  of  reductions 
is  by  analyzing  cost-effectiveness,  i.e., 
$/ton  of  NOx  removed.  (See  docket  item 
IV-D-63,  p.  15-16).  In  supporting  their 
interpretation,  tbese  latter  commenters 
make  tbe  plausible  nlaim  that  the  words 
"nitrogen  oxide  controls  set  (pursuant  to 
[section  407)(b)(l)"  refere  to  the  NOx 
emission  limitations  established  under 
section  407(b)(1),  rather  than  to  Qroup 
1  NOx  control  methods  (i.e.  LNBs 
applied  to  Group  1  boilera).  These 
commentera  argue  tbat  it  is  tbe  emission 
limitations,  not  the  control  methods, 
that  are  set  under  section  407(b)(1).  See 
National  Mining  Association  v.  EPA,  59 


'^EPA  note*  that  these  some  conunenten  support 
tha  Appendix  B  methodology,  which  establishes 
cost -effectiveness  as  the  basis  for  comparing  (koup 
1  LNBs  to  Gfoap  2  NOx  control  systama. 


F3d  1351, 1362  (D.Q  Cir.  1995)  (holding 
that  the  word  "ccmtrols"  refers  to 
"governmental  regulations");  see  also  42 
U.S.C.  7511b(e)(l)(A)  (section 
183(e)(1)(A)  of  the  Act,  which  defines 
"best  available  controls"  as  the  "degree 
of  emissions  reduction"  that  the 
Administrator  determines  meets  certain 
requirements)  and  compare  42  U.S.C. 
7511b{b)(3)  and  (4)  (referring  to  "best 
available  control  measures"). 

However,  this  latter  claim  is  not 
essential  because,  even  if  NOx 
"controls"  set  imder  section  407  (b)(1) 
refers  to  LNBs  appUed  to  Group  1 
boilers,  tbe  cost-effectiveness 
interpretation  of  the  provision  is  still 
reasonable,  llie  only  way  to  determine 
if  the  "degree  of  reduction"  achieved 
with  a  prospective  Group  2  NOx  control 
method  is  comparable  to  the  costs  of 
LNBs  appUed  to  Group  1  boilera  is  to 
take  into  account  both  the  level  and  the 
dollar  cost  of  achieving  NOx  reductions 
and,  therefore,  analyze  tbe  cost- 
effectiveneas  of  Group  1  and  Group  2 
control  methods.  If  (koup  1  and  Group 
2  control  methods  were  compared  only 
on  the  basis  of  capital  costs  (dollan  per 
kilowatt)  or  total  annualized  costs  (mills 
per  kilowatt  hour),  then  tbe  "degree  of 
reduction"  achieved  with  the  NOx 
control  methods  would  be  ignored. 
Under  that  approach,  if  taken  to  its 
logical  extreme,  section  407(b)(2)  could 
then  be  interpreted  to  allow  EPA  to  set 
emission  limits  based  on  specific 
control  systems  with  Uttle  or  no  regard 
for  the  NOx  removal  capabiUties  of  the 
control  systems. 

In  short,  the  feet  that  section  407(b)(2) 
requires  "cost"  to  be  comparable  is  not 
dispositive.  Based  on  the  context  in 
which  the  term  is  used,  "cost"  can 
reasonably  be  interpreted  to  refer  to 
cost-effectiveness.  See.  e.g..  API  v.  EPA, 
660  F2d.954,  962-64  (4th  Cir.  1981) 
(interpreting  statutory  language  in  33 
U.S.C.  1314(b)(4)(B)  requiring 
consideration  of  tbe  "cost  and  level  of 
reduction"  of  pollutants  to  require  EPA 
to  set  standards  based  on  comparisons 
of  cost-effectiveness). 

Having  concluded  that  the  language 
on  cost-comparability  in  section 
407(b)(2)  is  ambiguous,  EPA  considered 
the  legislative  history.  The  legislative 
history  is  consistent  with  the  use  of 
cost-effectiveness  as  tbe  measure  of  cost 
in  determining  cost-comparabiUty.  As 
discussed  above,  the  Conference  Report 
for  the  Clean  Air  Act  Amendments  of 
1990  explained  that  the  Group  2 
emission  limitations  are 

to  be  based  on  methods  that  are  available 
for  reducing  emissions  firom  such  boilers  that 
are  as  cost-effective  as  the  application  of  low 
nitrogen  oxide  burner  technokgy  to  dry 
bott(Hn  wall-fired  and  tangentially-firad 


boilers.  House  Rep.  No.  101-452  at  344 
(emphasis  added). 

Further,  the  relevant  portion  of  the 
Senate  report,  which  is  referenced  in  the 
Conference  Report,  sptecifically 
discussed  "the  deoeasing  costs  for 
selective  catalytic  reduction",  one 
method  of  NO^  reduction,  stating: 

Sorbent  iniection  and  decreasing  costs  for 
selective  catalytic  reduction  (SCK)  may  lower 
the  expense  of  initial  NOx  reductions  even 
further.  For  example  SCR  has  long  been 
viewed  as  prohibitively  expensive,  but  recent 
dramatic  declines  in  cost  have  brought  the 
per-ton-removed  price  of  this  technology 
down  to  as  low  as  S600,  according  to  recent 
Electric  Power  Research  Institute 
methodology  followed  by  EPA.  This  is 
comparable  to  the  cost  of  conventional 
control  methods  like  low-NOx  burners  and 
thermal  de-NOx.  Senate  Rep.  Na  101-228  at 
332-33  (emphasis  added). 

In  short,  both  the  Conference  Report, 
and  the  Senate  committee  report  that  it 
incorporated,  expressly  state  that  "cost 
comparability"  was  viewed  in  terms  of 
costs  per  ton  of  NOx  removed.  Indeed, 
in  virtually  every  discussion  in  the 
I^islative  history  (including  those 
instances  dted  by  commentera) 
concerning  the  cost  of  NOx  control 
methods,  tbe  data  on  the  cost  of  any 
specific  control  method — whether 
LNBs,  SCR,  or  any  other  method — was 
presented  solely  in  terms  of  dollar  cost 
per  ton  of  NOx  removed  '■.  See,  e.g., 
Senate  Rep.  No.  101-228  at  332-33  and 
470;  A  Legislative  History  at  2546-7 
(House  floor  debate,  submissions  by 
Congressman  Waxman);  Senate  Rep.  No. 
1894, 100th  Cong.,  1st  Sess.  at  74, 
(November  20.  1982);  A  Legislative 
History  at  9512  (report  on  predecessor 
legislation). 

The  Agency  notes  that,  when 
legislative  history  is  considered,  tbe 
Conference  Report  and  the  Senate 
committee  report  are  entitled  to  greater 
weight  than  floor  statements  of 
individual  legislators.  EPA  examined 
the  "floor  statements  addressing  section 
407(b)(2)  and  earlier  vereions  of  the 
section  and  finds  that  these  statements 
either  support  the  Agency's  use  of  cost 
effectiveness  under  the  cost 
comparabUity  test  or  are,  at  most, 
ambiguous  on  this  point. 

For  example,  in  the  Senate  debate  on 
the  Conference  Report,  Senator  Burdick 
(chairman  of  the  Senate  Committee  on 
Environment  and  PubUc  Works)  stated 
that 

Cyclone  and  wet-bottom  boilers  may  be 
required  to  reduce  nitrogen  oxide  emissions 


■■It  appears  tiiat  the  only  exception,  where 
dollars  rather  than  dollars  per  ton  of  NOx  removed 
were  discussed,  was  a  reference  to  the  tstal  dollar 
cost  of  all  NOx  control  methods.  A  Legislative 
History  at  977. 989. 
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only  if  the  costs  of  such  reductions  are  OS 
cost-effactive  as  reductions  from  instaHation 
of  law  A/Ox  bumas  on  other  types  of 
boilera.  .  .  This  provision  is  carefully 
warded  to  make  cost  considerations  the 
determinative  factor  in  consideration  ofNOx 
reductions  from  cyclon*  and  wet-bottom 
boilers.  A  Legislative  History  of  the  Qean  Air 
Act  Amendments  of  1990  at  778  (emphasis 
added). 

In  the  same  debate.  Senator  Baucus. 
nibconunittee  chairman  and  floor 
manager  for  the  Act,  entered  a  statement 
into  the  record  explaining  that 

Thaae  (section  407(bK2))  emi8si<ms  limits 
must  be  based  on  avidlable  technology,  costs 
and  energy  and  environmental  impacts  for 
the  best  system  of  continuous  emission 
reduction  and  must  be  comparable  in  cos/t  to 
the  limits  set  for  the  Phase  I  units.  Id.  at  1039 
(emphasis  added). 

In  both  of  these  statements  the  Senators 
indicated  that  what  is  being  compared 
is  the  cost  of  Group  2  reductions  or 
emission  limits  (i.e.  cost-effectiveness  of 
Gnnip  2  NOx  control  methods)  with  the 
cost  of  Group  1  reductions  or  emission 
limits  (i.e.  the  cost-efiiectiveness  of  LNBs 
used  to  meet  the  Group  1  limits). 
Other  floor  statements  are  more 
ambiguous,  referring  both  to  "coets"  of 
control  methods  and  to  "cost-effective" 
control  methods.  For  example,  an  earlier 
statement  by  Senator  Baucus  explained 
that  if  the  "costs  of  SCR  were  to  remain 
in  excess  of  LNB  technology.  SCR 
would  not  be  "required  for  cyclones", 
but  he  also  noted  that  "we  do  not  know 
what  the  most  effective  controls  will  be 
at  the  end  of  the  cent\iry."  A  Legislative 
History  at  7137.  See  also  id.  at  6168 
(another  statement  by  Senator  Baucus). 
Senator  Lott.  who  introduced  the  biU 
amendment  that  became  section  407, 
stated  that  under  the  amendment, 
"utilities  will  not  be  forced  to  install 
unreasonably  expensive  equipment" 
and  NOx  emission  limits  will  be  based 
on  "the  apphcaticm  of  low  NOx  bunrar 
technology,  a  much  more  reasonable 
and  cost-effective  method  proven  to 
successfully  achieve  signiflcant  NOx 
reductions".  Id.  at  6168.  Senator  Lott 
added  that  the  amendment  allows 
flexibility  to  comply  "in  the  most  cost- 
effective  manner".  Id.  Similarly,  Senator 
Chafiw  asserted  that  the  provisions  that 
became  section  407  would  not  force  the 
installation  of  "unreasonably  expensive 
equipment"  and  added  that  "more 
reasonable  and  cost-effective  methods 
have  proven  to  be  successful  in 
achieving  signiflcant  NOx  reductions." 
Id.  See  also  id.  at  7181  (statement  of 
Senator  Btmipers  that  Senate  bill  allows 
"utilities  the  freedom  to  choose  the 
most  cost-effective  strategies  to  control" 
S02andN0x). 


Finally,  the  Agency  notes  that  some 
commeiiters  argued  that  section 
407(b)(2)  mtist  require  meastirementaof 
"cost"  rather  than  cost  effectiveness 
because  the  House  version  of  the  section 
407  NOx  provisions  expressly  used  the 
twm  "cost  effective",  which  term  was 
not  included  in  the  final  bill.  House  Bill 
3030,  passed  May  23, 1990,  required  the 
Administrator  to  set  NOx  emission 
limitations  to  achieve  in  2000  2.5 
million  tons  of  reductions  below  the 
1989  projected  emissions  and 
authorized  adjustment  of  the  limitations 
to  increase  total  reductions  to  up  to  4.0 
miUion  tons  if  the  reductions  are,  inter 
alia,  "cost  effective."  A  Legislative 
History  at  2275-76.  The  adjustment 
could  apply  to  cyclone  or  wet-bottom 
boilers  if  the  emission  reduction 
methods  for  such  boilers  were  found  to 
be  "as  cost  effective"  as  the  apphcation 
of  low  NOx  burners  to  wall-fired  or 
tangentially-fired  boilers.  Id.  at  2277. 
The  Agfflicy  does  not  consider  this 
difference  in  language  between  the 
House  bill  and  the  &ial  bill  persuasive 
in  interpreting  the  cost-comparabiUty 
reqiiirement  of  section  407(b)(2).  As 
discussed  above,  the  context  in  which 
the  term  "cost"  is  used  in  the  final 
version  of  section  407(b)(2)  is 
reasonably  interpreted  to  require  the 
comparison  of  the  cost  effectiveness  of 
Group  1  and  prt>spective  Group  2 
control  methods. 

In  stmunary,  EPA  beUeves  that  the 
interpretation  in  the  proposed  rule  for 
the  meaning  of  "comparable"  and 
"cost"  is  reasonable  and  consistent  with 
both  the  language  of  the  statute  and  the 
legislative  history.  EPA  therefore 
appUes,  in  today's  final  rule,  the  cost- 
comparabiUty  requirement  of  section 
407(b)(2)  by  comparing  the  cost- 
effectiveness  (in  $/ton  of  NOx  removed) 
of  Group  2  control  technologies  and 
Group  1  LNB  installations,  which  is  the 
only  measure  that  incorporates  both 
tot^  cost  and  NOx  reduction 
performance.  The  next  section  discusses 
EPA's  methodology  for  determining 
what  Group  2  boiler  NOx  controls  are 
"comparable"  in  cost-effectiveness  to 
Group  1  LNBs. 

EPA  notes  that  in  addition  to  the  cost- 
comparabihty  requirement,  section 
407(b)(2)  requires  that,  in  setting  Group 
2  emission  limitations,  the 
Administrator  "tak[e]  into  account 
available  technology,  costs  and  energy 
and  environmental  impacts."  42  U.S.C. 
7651f  (bM2).  While  considwation  of 
-  these  factors  is  mandated.  Congress  did 
not  specify — and  thus  left  to  the 
Administrator's  interpretation — how  to 
apply  and  balance  these  factors.  In 
particular,  the  Administrator  must 
decide  how  to  evaluate  the  factors  and 


what  relative  weight.to  give  each  bctor. 
While  the  Administrator's 
determination  of  cost-comparabiUty  is 
based  on  cost-effectiveness,  the 
Administrator  did  not  ignore  cost  as 
measured  in  mills  per  Idlowatt-heur  of 
generation.  In  giving  meening  to  the 
requirement  to  take  "account  of .  .  . 
costs  and  energy.  .  .  impacts"  (42 
U.S.C.  7651f0>)(2)).  EPA  considered  the 
impact  of  mills/kWh-of-generation  costs 
of  Group  2  NOx  emission  limitations  on 
electridty  consumers. 

2.  Cost  Comparison  Methodology 

EPA  must  develop  data  on  the  costs 
for  LNB  retrofits  of  the  Group  1  boiler 
categories  (i.e..  dry  bottom  wall-fired 
and  tangentially  fired  boilers)  so  that  a 
comparability  of  retrofit  costs  between 
LNBs  and  NOx  controls  for  Group  2 
boiler  categories  can  be  established.  The 
procedures  originally  to  be  used  in 
developing  these  LNB  costs  were 
outlined  in  Appendix  B  of  the  Phase  I 
NOx  rule.  Appendix  B  also  required  that 
the  comparability  of  retrofit  costs 
between  LNBs  and  NOx  controls  for 
Group  2  boilers  be  established  on  the 
basis  of  cost-effectiveness  of  NOx 
control  technology  expressed  in  S/ton  of 
NOx  removed.  For  the  LNB  retrofits  in 
Phase  I.  appendix  B  procedures  called 
for  developing  curves  depicting  capital 
cost  as  a  function  of  boiler  size, 
computing  an  average  capital  cost, 
characterizing  operation  and 
maintenance  costs,  and  computing  an 
average  cost  effectiveness  in  $/ton  of 
NOx  removed  based  solely  on  the 
poptilation  that  reported  LNB  costs  to 
EPA. 

In  support  of  the  proposed  rule,  EPA 
prepared  a  report  (see  docket  item  IV— 
A— 1)  that  compiled  available  cost  and 
performance  data  bom  the  Phase  I  LNB 
retrofits,  developed  curves  to  explain 
the  dependence  of  capital  cost  of  these 
retrofits  on  boiler  capacity,  and 
developed  annualized  costs  for  these 
retrofits.  EPA  then  appUed  these  costs  to 
the  whole  Group  1  boiler  population, 
developed  a  distribution  of  Group  1 
cost-effectiveness  values,  and  compared 
that  distribution  to  the  distribution  of 
NOx  control  cost-effectiveness  for  each 
Group  2  boiler/NOx  control 
combination.  The  distribution  of  NOx 
control  cost-effectiveness  for  each 
Group  2  boiler/NOx  control 
combination  was  developed  in  a  similar 
way  to  the  Group  1  cost-effectiveness 
distribution.  In  die  proposed  rule.  EPA 
considered  Group  2  controls  comparable 
if  (1)  the  upper-end  of  their  cost- 
effectiveness  range  (in  $/ton  removed) 
was  within  the  upper-end  of  the  of  cost- 
effectiveness  range  of  Qxnip  1  Imilers 
with  LNBs;  and  (2)  their  median  cost- 
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efiiectivenMs  value  was  within  50%  of 
the  median  cost-effectiveness  value  for 
Group  1  boilers  v«rith  LNBs.  The 
methodology  used  by  EPA  has  been 
criticized  by  commenters  because  it 
deviates  from  the  appendix  B 
procedures,  which  imply  a  comparison 
of  averages  rather  than  distributions. 

Comments/Analyses:  Some 
commenters  believed  that  EPA's 
approach  of  comparing  distributions  is 
contrary  to  appendix  B  and  allows  for 
very  wide  ranges  in  cost  due  to  boiler- 
speicific  influ«ices  such  as  utilization 
and  imcontrolled  NOx  emissions.  These 
commenters  believed  that  the 
comparison  should  be  made  using 
"typical"  values  for  utiUzation  and 
uncontrolled  NOx  emissions  and 
driving  a  single  niunber  for  the  cost- 
effectiveness  of  Group  1  LNBs  and  each 
(koup  2  boiler/NOx  control 
combination.  The  commenters, 
however,  did  not  provide  any  insight  as 
to  how  the  cost-effectiveness  values  will 
be  compared  under  this  alternative 
approach,  stating  only  that  in  order  for 
the  costs  to  be  comparable  they  must  be 
equal. 

Some  commenters  believed  that  EPA's 
attempt  to  modify  the  Appendix  B  cost 
comparison  methodology  is  illegal 
because  EPA  has  failed  to  meet  the  legal 
requirement  to  justify  abandoning  it. 
They  also  stated  that  the  appendbc  B 
analysis  is  valid  (and  shoiUd  be  used) 
because  it  produces  results  consistent 
with  earUer  estimates  of  LNB  costs. 
However,  EPA  notes  that  these 
commenters  have  not  suppUed 
information  addressing  die  accuracy  of 
appendix  B. 

Numerous  comments  supporting 
EPA's  departure  from  the  appendix  B 
approach  have  also  been  received, 
lliese  comments  stated  that  EPA's 
improvement  of  its  cost-comparison 
methodology  is  legal  and  justified. 

Response:  Although  appendix  B 
implies  that  the  cost-effecdveness 
comparisons  of  Group  2  boiler/NOx 
control  technology  combinations  to 
Ckoup  1  LNBs  will  be  done  by  single 
point  comparisons,  it  does  not  provide 
a  precise  methodology  for  how  these 
comparisons  will  be  conducted.  In 
addition,  commenters  suppcnting  the 
appendix  B  approach  provided  no 
insight  into  how  they  believe  the 
comparisons  should  be  conducted. 
Hius,  EPA's  proposed  methodology  is 
the  only  methodology  presented  to  date 
that  explains  how  to  determine  whether 
Group  2  boiler/NOx  control  technology 
combinations  are  "comparable"  to 
Group  1  boilers  with  LNBs.  However,  in 
light  of  the  negative  comments  received, 
EPA  has  decided  to  re-evaluate  its  cost- 
effectiveness  comparison  methodology. 


Some  commentNs  argued  that  EPA's 
departure  from  the  appendix  B 
procedures  was  illegal  and  resulted  in 
erroneous  conclusions  and  an 
overstatement  of  wall-fired  and 
tangentially  fired  LNB  retrofit  costs 
experienced  by  the  utilities.  In  order  to 
respond  to  these  comments,  it  is 
necessary  to  review  the  methodology 
used  by  EPA  m  estimating  LNB  costs, 
show  the  extent  to  which  this 
methodology  adheres  to  appendix  B 
procedures,  and  examine  the 
appropriateness  of  the  digressions  from 
appendix  B  taken  in  EPA's 
methodology. 

i.  Appendix  B  Methodology 

To  follow  the  procedures  specified  in 
appendix  B,  EPA  compiled  a  database  of 
Phase  I  LNB  retrofit  costs  and  NOx 
reductions  reported  by  the  utifities. 
(Hereafter  this  database  will  be  referred 
to  as  the  "cost  database.")  EPA 
compiled  cost  and  performance  data  on 
56  Phase  I  boilers  including  35  wall- 
fired  boilers  and  21  tangentially  fired 
boilers.  These  data  include  boiler- 
spedfic  details  on  capital  and  O&M 
costs  and  actual  or  projected  anTum] 
NOx  reductions.  This  database  can  be 
found  in  docket  item  IV-A-1. 

Appendix  B  required  that,  using  the 
capital  costs  in  the  cost  database,  capital 
cost  curves  or  equations  be  developed 
for  dry  bottom  wall-fired  and 
tangentially  fired  boilers.  It  further 
required  using  these  ciuves  or  equations 
to  develop  a  weighted  average  capital 
cost  for  the  Phase  I  dry  bottom  wall- 
fired  and  tangentially  fired  LNB 
retrofits,  with  the  weighting  factor  being 
the  imit  gross  nameplate  capacity  (in 
MW)  as  reported  in  the  NADB. 

Following  the  appendix  B 
requirements,  EPA  developed  capital 
cost  equations.  It  should  be  noted  that 
the  importance  of  the  derived  capital 
cost  equations  is  that  they  represent 
characteristic  values  of  and  trends  in 
capital  cost  that  can  be  anticipated  from 
retrofits  of  each  boiler  firing  type.  The 
capital  cost  equations  can  be  applied  to 
the  much  larger  popuiation  of  wall-fired 
and  tangentially  fired  boilers  to  arrive  at 
characteristic  capital  costs  of  retrofits 
for  the  entire  population  of  Group  1 
boilers  because:  (1)  The  regressions  used 
are  good  representations  of  the  averages 
of  reported  costs  (see  docket  item  IV-A- 
1):  and  (2)  the  ranges  in  the  capacities 
of  boilers  ciurently  in  the  cost  database 
(75  to  816  MW  for  wall-fired  and  100  to 
936  MW  for  tangentially  fired)  are  a 
good  r^resentation  of  the  ranges  in 
boiler  capacities  found  in  the  mudi 
larger  &oup  1  boiler  population  (30  to 
900  MW  for  wall-fired  and  50  to  1000 
MW  for  tangentially  fired). 


To  compute  the  appendix  B  average 
capital  cost  for  wall-fired  and 
tangentially  fired  LNB  retrofits  in  the 
cost  databaJBe,  EPA  used  all  of  the  data 
fitnn  the  cost  database.  This 
computation  yields  an  appendix  B 
average  capital  cost  of  $19.75/kW  (in 
1990  Ss). 

EPA  notes  that  the  population  ratio  of 
wall-fired  boilers  to  tangentially  fired 
boilers  in  the  current  cost  database  is 
approximately  63/37  percent  on  a  unit 
basis,  whereas  the  ratio  for  the  entire 
Group  1  boiler  population  ratio  is 
approximately  50/50.  In  fact, 
tangmtially  fired  boilers  in  the  entire 
.  C^up  1  population  have  a  combined 
generating  capacity  greater  than  that  of 
wall-fired  boilers.  Since  the  average 
capital  cost  calculated  by  the  appendix 
B  method  is  very  much  dependent  on 
the  boilers  represented  in  the  database, 
strictly  following  appendix  B  to 
calculate  an  average  $/kW  frx>m  the 
existing  cost  database  would  result  in 
the  cost  of  LNB  retrofits  being  biased 
toward  those  on  wall  fired  boilers.  Thus, 
the  resulting  "average"  cost  would  not 
be  consistent  with  the  intent  of  the 
appendix  B  requirement  to  calculate  a 
ton  of  NOx  reduced-weighted  average 
representative  of  Group  1  as  a  whole. 

Following  the  capita  cost 
determination,  the  procedures  described 
in  appendix  B  require  the  development 
of  an  average  cost-effectivenras  by 
annualJTJng  the  capital  cost  using  a 
constimt-dollar  capital  recovery  fector 
(e.g.,  0.115  for  a  20  year  economic  life), 
adding  the  annualized  capital  cost  to  ^e 
annual  operation  and  maintenance 
(O&M)  costs  for  each  retrofit,  summing 
the  annualized  costs  for  all  retrofits,  and 
dividing  this  stun  by  the  total  tonnage 
of  NOx  estimated  to  be  removed  eac^ 
year  following  the  retrofits. 

As  suggested  by  appendix  B 
procedures,  EPA  used  a  standard 
annualization  fector  of  0.115,  based  on 
a  remaining  useful  life  of  20  years,  and 
an  interest  rate  of  7  percent  on  borrowed 
money.  Hiese  standard  assiunptions 
have  been  used  by  the  Electric  Power 
Research  Institute  (B>RI)  and  EPA  in 
developing  cost  estimates  for  the  utility 
industry. 

The  other  element  of  annualized 
capital,  O&M,  is  a  site-specific  cost  often 
dictated  by  the  pre-retrofit  operating 
conditions  of  the  boiler,  the  type  of  coal 
used,  and  the  degree  of  equipment 
improvements  or  upgrades  necessary  to 
retrofit  the  LNBs.  In  fact,  utiUties  that 
submitted  cost  data  for  inclusion  in  the 
cost  database  reported  O&M  costs 
ranging  from  - 10  to  59  percent  of 
annualized  capital  cost  few  wall-fired 
boilers  and  frtim  0  to  114  percent  of  the 
annualized  capitd  cost  im  tangentially 
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find  bailen.  A  negative  O  ft  M  number 
debotes  lower  O  &  M  costs  after  the  LNB 
retrofit.  The  avwage  OftM  costs  are  13.5 
percent  of  the  annualized  capital  cost 
for  wall-fiied  boilers  and  23.3  percent  of 
the  annualized  capital  cost  for 
tangentially  fiied  boilers  **. 

From  the  information  in  the  cost 
database.  CEM-measured  post-retrofit 
NOx  emissions,  and  the  above 
assumptions,  EPA  calculated  cost- 
effectiveness  values  for  each  of  the 
boilers  in  the  cost  datat)ase.  Tables  9 
and  10  present  boiler-by-boiler  results. 

Table  9.— Calculated  Cost-Effec- 
tiveness FOR  Wall-Fired  Boilers 
IN  Cost  Database 


Reported 

Caiculaied 

Plant  ID 

capital 
coet 

cost  effec- 
tiveness 

(SAW) 

(SWon) 

COLBERT  1  ..._    . 

25.5 

251 

COLBERT  2.-    -. 

23.1 

347 

COLBERT  3 

25.6 

280 

COLBERT  4 

20.3 

163 

COLBERTS 

11 

141 

COLEMAN  1 

9J2 

37 

COLEMAN  2  

9.59 

41 

COOPER  1  .-      ... 

44.05 

237 

COOPER  2 

23.21 

140 

GASTON  1 

4.74 

61 

GASTON  2 

6.77 

108 

GASTON  3 

6.55 

121 

GASTON  4 

6.26 

100 

BROWN  1  

16.65 

309 

RATTS  1  n 

^2M 

110 

RATTS  2  __ 

13.16 

101 

JOHNSONVILLE  7 

2S.8 

178 

JOHNSONVILLE  8 

29.3 

222 

JOHNSONVILLE  9 

27.9 

169 

JOHNSONVILLE 

10 -. 

24.8 

159 

MITCHELL  1  

12.86 

163 

PULLIAM  7 

18.54 

161 

PULUAM  8 

10.84 

155 

QUINOARO  2 

11.31 

250 

SHAWVILLE1   

36.05 

363 

SHAWVILLE  2  

44.03 

382 

SITEC  

19.76 

149 

SITE  D-1  n    — 

2a72 

87 

SITE  D-2  n 

ia$e 

77 

SITE  D-3  

1SJ6 

66 

SITE  D~*  

15.44 

74 

GREEN  RIVER  5  „ 

15.93 

160 

WATS0N4  ... 

27.89 

263 

WATSON  5  ........... 

36.05 

248 

TABLE  10.— Calculated  Cost-Ef- 
fectiveness FOR  Tangentially 
Fired  Boilers  in  Cost  Database 


Reported 

Calculeted 

PIv«ID 

capM 
cost 

coet  efteo- 
tiveness 

($*W) 

»rton) 

conemauqhi 

n — 

iao8 

1007 

C0NEMAUQH2 

n -.. 

17.23 

874 

BROWN  2  

13.65 

533 

MCDONOUGH  1  „. 

54.24 

1423 

MCDONOUGH  2  _. 

34.58 

1310 

SHAWVILLE  3  (*) 

«3.91 

2436 

SHAWVILLE  4  (*) 

52.24 

2625 

YATES  4  

16.54 

1622 

YATES  5  

16.54 

1391 

SITE  A-1     

»  28.69 

■417 

SITE  A-2 . — 

»  28.51 

422 

SITE  A-3 

»  33.53 

500 

SITE  A-4 

»  29.56 

429 

SITE  A-6 , 

»  28.60 

406 

SITE  A-6 

»  29.10 
16.69 

423 

SITE  B-1  

489 

SITE  B-2 

14.73 

391 

ALLEN  1 

8.9 

345 

ALLEN  3 

8.8 

312 

RIVERBEND  7 

ia40 

762 

RIVERBEND  8  -... 

7.78 

548 

■*Thoagh  not  uaed  in  th«  appendix  B 
nMtho<k>logy,  average  OAM  coats  are  uaad  in  BPA*! 
final  coat  compariaao  matliodoiogjr. 


soCapital  costs  have  been  adjusted  to  ex- 
dude  costs  associated  with  ma|or  wateoMait 
modMications  (see  docket  item  IV-A-0). 

Consistent  with  appendix  B,  EPA  did 
not  consider  boilers  in  Tables  9  and  10 
that  were  not  achieving  the  statutory 
emission  rates  (i.e..  the  boilers  marked 
with  (*)  in  the  tables)  when  determining 
average  cost  effectiveness.  EPA 
converted  the  figures  in  the  tables  from 
1995  S/ton  of  NOx  removed  to  1990 
S/ton  of  NOx  removed  using  a  cost 
scaling  bctor  of  0.963.  Further, 
according  to  appendix  B,  instead  of 
averaging  the  individual  $/ton  to 
determine  an  average  cost-effectiveness 
for  the  population  (i.e.,  Average  $/ton  = 
((S/tonzi  +  ($/ton)2  +  .  .  .  +  ($/ton)„)/n). 
the  average  cost-efiiectiveness  is 
determined  on  a  ton-weighted  basis,  by 
adding  all  the  dollars  and  dividing  by 
all  the  tons  (i.e..  Average  S/toa  =  ($!■«■ 
$22  +  .  .  .  +  $„)/(toni  +  ton2  +  .  .  .  + 
toni)).  This  process  yields  an  appendix 
B  cost-effBCtiveness  of  S282/ton  of  NOx 
removed,  in  1990  dollars,  for  the 
combined  wall- fired  and  tangentially 
fired  LNB  retrofits  in  the  cost  databcue. 
The  ranges  of  cost-effectiveness  for  the 
populations  of  all  wall-fired,  all 
tangentially  fired  boilers  as  well  as  the 
ton  weighted  average  for  each  boiler 
type,  are  shown  in  Table  11  below. 


Table  ii.— Distribution  of  Cost 
effectiveness  for  the  lnb  ret- 
ROFITS (1990  Dollars) 


Population 

Average 
(S/»onr 

nign 
(SAon) 

Low 
($non) 

|||| 

161 

631 
282 

382 

2625 
2625 

37 

312 
37 

As  shown  in  the  above  table,  the 
range  in  cost-effectiveness  for  the 
population  of  LNB  retrofits  that  reported 
cost  information  to  EPA  is  a  very  wnde 
one  which  was  not  anticipated  when 
appendix  B  was  developed  or  before 
appendix  B  was  promiUgated  on  April 
13, 1995.  EPA  does  not  believe  that 
describing  this  wide  distribution  by  a 
single  number  would  be  appropriate. 
Doing  so,  for  example,  significantly 
understates  the  $/ton  cost-effectiveness 
for  more  than  half  of  the  Group  1 
population  (i.e.,  the  tangentially  fired 
boilers).  As  illustrated  by  Tables  8  and 
9.  the  appendix  B  average  of  $282/ton 
does  not  represent  the  average  cost- 
effectiveness  of  controlling  Group  1 
boilers.  The  appendix  B  average  is  about 
50%  more  than  the  average  for  dry 
bottom  wall-fired  boilers  but  almost 
60%  less  than  the  average  for 
tangentially  fired  boilers,  which  accotmt 
for  over  half  of  existing  Group  1 
capacity. 

In  fact,  the  282  $/ton  value 
determined  by  appendix  B  fails  to 
capture  any  of  the  reported  costs  from 
tangentially  filed  boilers  and  falls  far 
short  of  the  average  cost-efiiectiveness  of 
the  tangentially  fired  boiler  populaticm, 
which  accounts  for  over  half  of  the 
existing  Group  1  capacity.  This 
illustrates  that  the  single  number 
approach  of  appendix  B  would  be 
inadequate  in  characterizing  the  wide 
distribution  of  cost-effectiveness  of  LNB 
retrofits.  A  more  appropriate  Group  1 
average  cx>st-effisctiveness  value  is  an 
average  derived  from  the  averages  of 
each  boiler  type  in  Group  1  weighted  by 
their  overall  capacities.  This  approach 
weighs  the  $161/ton  and  $631/ton 
averages  for  the  wall-fired  and 
tangentially  fired  boilers  by  their 
respective  collective  capacities  in  the 
U.S.,  resulting  in  a  more  representative 
average  Group  1  cost-effectiveness 
value. 

The  average  cost-effectiveness  value, 
calculated  by  weighing  the  boiler  type 
averages  by  their  capacities,  is  $412/ton 
and  is  higher  than  the  median  cost- 
effectiveness  determined  using  EPA's 
methodology  in  the  proposed  rule 
($403/t(m).  The  commenters  urging  EPA 
to  follow  the  appendix  B  methodology 
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anticipated  that  this  methodology  will 
yield  a  lower  average  cost-effectiveness 
value  (about  $200/ton)  than  EPA's 
proposed  $403/ton.  From  the  above 
information,  their  estimate  is  clearly 
much  lower  than  the  average  cost- 
efiiactiveness  values  reported  to  EPA  by 
utilities.  To  facilitate  comparison, 
(koup  2  boiler  NOx  control  costs  were 
also  developed  following  the  appendix 
B  procedures.  Table  12  shows  the 
results  of  applying  the  modified 
appendix  B  cost-effectiveness 
calculation  methodology  to  the  various 
boiler  and  NOx  control  technology 
types. 

Table  12.— Mooired  Appendix  B 
Average  Cost-Effectiveness  of 
NOx  Controls 

[$/Ton  NOx  Refliove(4 


Boi»er/NOx  control 
technology 

Average  cost- 

efiBCDvonoss 

($fton) 

WaB-fired  boOers/LNB 

161 

Tangentialy  fired  botfen/LNB 

Qnuf>  1  boilera/LNB 

CeH  bumers/piug-<ns ~ 

631 

412 

77 

Ceil  bumers/non  plug-ins 

Cydones/gas  rebuming  ........ 

Cyclones/SCR 

Cydonea^NCR 

Wet  boooms/gas  rebuming  .. 

Wet  bottnow/SCR 

Wet  bottoma/SNCR  

Verticals/combustion  oonlrols 
Verticate/SNCR 

:^?           98 
480 

:    r-       544 

.   ':  '          614 

512 

:  .          512 

:'-'-          437 
136 
800 

As  can  be  seen  from  the  above  table, 
with  the  exception  of  vertically  fired 
boilers  applying  SNCR,  all  the  average 
Group  2  boiler  cost-effectiveness  values 
are  lower  than  the  average  tangentially 
fired  boiler  cost-effectiveness  value. . 
Further,  the  average  cost-effectiveness  of 
each  Ooup  2  boiler/NOx  control 
technology  combination,  except  SNCR 
appUed  to  vertically  fired  and  cyclone 
boilers,  is  no  more  than  one-third 
greater  than  the  average  cost- 
effectiveness  of  all  the  Group  1  LNB 
retrofits  reported  to  EPA  and  is  less  than 
the  average  cost-effectiveness  of  the 
tangentially  fired  LNB  retrofits. 
Therefore,  with  the  exception  of  SNCR 
appUed  to  verticaUy  fired  and  cyclone 
boilers,  all  Ckoup  2  boiler/NOx  control 
technology  combinations  would  be 
considered  comparable  in  cost- 
effectiveness  to  Group  1  LNBs,  using  the 
modified  appendix  B  approach.  Since 
the  average  cost -effectiveness  of  SNCR 
appUed  to  vertically  fired  and  cyclone 
boilers  exceeds  the  average  cost- 
effectiveness  of  Group  1  LNBs  by  80 
percent  and  39  percent,  respectively, 
these  Group  2  boiler/NOx  control 
technology  combinations  would  not  be 
considered  comparable  in  cost- 
effectiveness  to  Group  1  LNBs  using  the 
modified  appendix  B  appfoach. 

ii.  EPA's  Comparison  Methodology 

Although  the  modified  appendix  B 
approach  is  presented  above,  EPA 
maintains  tluit  the  methodology  used  in 


the  proposal,  modified  in  today's  final 
riile.  is  the  better  approach.  EPA  is 
therefore  relying  on  such  final 
methodology  in  setting  Group  2 
emission  limitations  and  ada^iting,  in 
today's  final  rule,  revisions  to  appendix 
B  that  eliminate  the  inconsistmcies 
between  appendix  B  and  the  final 
methodology.  As  in  the  proposal,  EPA  is 
taking  the  approach  of  removing  the 
inconsistent  language  in  appendix  B, 
rather  than  restating  in  appendix  B  the 
final  methodology  described  in  this 
preamble. 

EPA  modified  the  methodology  in  the 
proposed  rule  due  to  pubUc  comments. 
These  modifications  are:  (1)  Revised 
capital  and  O&M  costs  and  NOx 
reduction  performance  for  LNBs  applied 
to  dry  bottom  wall-fired  and 
tangentially  fired  boilers:  (2)  revised 
capital  and  O&M  costs  and  NOx 
reduction  performance  for  selective 
catalytic  reduction  (SCR)  and  gas 
rebuming  applied  to  wet  bottom  boilers; 
(3)  use  of  year  2000  capacity  factors 
projected  by  a  more  sophisticated  model 
(Integrating  Planning  Model);  and  (4) 
use  of  short-term  QEM-racorded 
uncontrolled  NOx  rates  in  place  of 
NURF  emission  factors  and  long-term 
CEM-recorded  NOx  rates.  Table  13 
reflects  the  resulting  revisions  to  the 
cost-effiectiveness  values  presented  in 
the  preamble  of  the  proposed  rule. 


Table  13.— Distribution  of  Cost-Effectiveness  of  HOx  Controls 

^on  NOx  Removed] 


Boiler/NOx  control  technology 


10th  per- 
centito 


OOttiMr- 
oenne 


Medtei 


WaN-fired  boilers/LNB 

Tangentially  fired  boflera/LNB 

Group  1/LNBs 

Group  2/NOx  controls .^ 

CeH  bumers/plug-ins  

CeH  txjmera/hon  phig-lns 

Cydones/gas  rebuming ......... 

Cycione«/SCR  

wydones/oNwR  .•.m....^*...m..*.. 

Wet  tx)tloms/SCR  ................. 

Wet  bottoms/gas  rebuming  .... 

Wet  bottoms/SNCR 

Verlicals/combuston  controls . 
Verticals/SNCR 


108 

286 

142 

62 

52 

69 

357 

380 

487 

424 

413 

339 

95 

651 


1,826 

2,621 

2.315 

657 

162 

179 


1366 
1.193 
657 
814 
733 
650 
1.600 


270 
611 
413 
407 
91 
112 
537 
516 
680 
501 
520 
456 
128 
831 


The  median  cost-effiectiveness  values 
of  each  Group  2  boiler/NOx  control 
technology  combination,  except  SNCR 
applied  to  vertically  fired  and  cyclone 
boilers,  are  no  more  than  one-third 
greater  than  the-median  cost- 
effectiveness  values  of  LNBs  applied  to 
the  Ckoup  1  population  and  are  less 


than  the  median  values  of  LNBs  appUed 
to  tangentially  fired  boilers.  Further,  the 
range  in  cost-effectiveness  observed  bjF- 
the  Group  2  boiler/NOx  control 
technology  combinations  is  within  the 
range  in  cost-effiectiveness  of  Group  1 
LNBs.  Therefore,  with  the  exception  of 
SNCR  appUed  to  verticaUy  fired  and 


cyclone  boilers,  aU  Ooup  2  boiler/NOx 
control  technology  combinations  are 
considered  comparable  in  cost- 
effectiveness  to  Group  1  XNBs. 

Ui.  Conclusions 

EPA  continues  to  beUeve  that  the 
original  appendix  B  procedure  provides 
unrepresmtative  and  inappropriate 
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results  tat  the  reasons  set  forth  in  the 
proposal,  including  the  draft  report 
dted  therein  (61  FR  1459).  If  appendix 
B  is  modified  to  compute  averages  of  the 
two  types  of  Group  1  toilers  separately, 
this  improves  somewhat  its  ability  to 
represent  the  wide  range  of  cost- 
eroctiveness  of  the  Group  1  boiler 
types.  However,  this  modification 
corrects  only  one  of  appendix  B's 
shortcomings,  and,  so,  even  as  modified, 
appendix  B  does  not  provide  the  most 
technically  sound  procedure  for 
determining  cost-effectiveness.  In 
contrast,  EPA 's  final  methodology  is 
representative  of  the  wide  variations  in 
actual  and  expected  costs  and  corrects 
the  shortcomings  of  appendix  B.  EPA 
notes,  in  any  event,  that  applying 
appendix  B  with  modifications  to 
improve  its  representativeness  of  the 
costs  of  wall-fired  and  tangentially  fired 
boilers  results  in  the  same  conclusions 
as  to  which  Group  2  NOx  control 
systems  are  comparable. 

3.  Retrofit  Nature  of  (koup  2  Controls 

In  support  of  the  proposed  rule,  EPA, 
throiigh  a  contract  with  an  architectiiral 
and  engineering  contractor  (A/E), 
developed  cost  projections  for  NOx 
control  applications  to  &oup  2  boilera. 
Because  these  controls  need  to  be 
integrated  with  boiler  hardware  and 
unit  layout,  such  applications  may  be 
lower  in  cost  when  appUed  to  new 
boilers  (where  boiler  and  controls  can 
be  optimally  designed)  than  when 
retrofitted  to  existing  boilers  (where 
some  of  the  existing  hardware  must  be 
modified  or  removed).  Certain 
commenters  raised  issues  that 
geneiically  apply  to  the  EPA's  cost 
estimating  methodology  for  all  of  the 
Group  2  boiler  NOx  control  systems.  In 
general,  the  emphasis  of  these 
conunents  was  on  whether  EPA's 
estimates  considered  all  of  the  cost 
impacts  associated  with  retrofitting 
these  NOx  controls. 

Comment/Analyses:  One  commenter 
believed  that  the  EPA's  estimates  did 
not  fully  address  the  magnitude  of  work 
involved  in  th6  installation  of  different 
NOx  control  technologies  to  existing 
boilers.  This  commenter  also  felt  that 
these  estimates  relied  heavily  on  the 
information  published  by  commercially 
motivated  equipment  suppliers. 

EPA  notes  that  a  primary 
consideration  in  the  evaluation  of  Group 
2  boiler  NOx  control  systems  was  to 
fully  address  the  requirements 
encoimtered  in  instnlling  such  control 
systems  into  existing  pluit  settings. 
EPA.  therefore,  d6veloped  estimates 
only  where  a  control  technology  had  a 
full  scale  application  in  the  U.S.  so  that 
EPA  could  evaluate  its  cost  estimates 


against  actual  retrofit  experience.  In 
addition,  EPA's  estimates  included  cost 
items  that  accoimt  for  the  retrofit  nature 
of  the  technology  applications, 
including: 

(1)  Costs  accounting  far  the  impacts  of 
incorporating  these  NOx  control 
systems  on  existing  plant  equipment  so 
that  costs  pertaining  to  modifications  to 
the  existing  equipment  and  structures 
are  considered,  in  addition  to  costs  for 
new  equipment  and  structures,  in 
calculating  the  capital  costs.  The  report 
issued  by  EPA  oa  the  Group  2  boiler 
NOx  control  systems  contains  a  list  of 
major  equipment,  structures,  and 
modifications  required  for  each 
technology  application  (see  docket  item 
IV-A-4),  referred  to  in  this  preamble  as 
the  "Group  2  Boiler  Study"). 

(2)  Cost  allowances  for  dismantling 
and  relocation  of  eixisting  equipment. 

(3)  Costs  for  construction  and 
engineering  man-hoiirs  that  reflect  the 
increased  labor  necessary  to  perform 
installation  work  in  an  existing  plant 
environment  rather  than  a  green  field 
plant  site. 

(4)  Contingency  allowances  to  cover 
cost  increases  associated  with  uncertain 
site-specific  factors.  All  capital  costs 
were  loaded  by  factors  of  15  percent  for 
project  contingency  and  5  percent  for 
process  contingency.  An  additional  5 
percent  contingency  fector  was  applied 
to  cover  unexpected  costs  associated 
with  technologies  requiring  installation 
of  equipment  that  may  impact  the 
existing  general  facilities. 

(5)  Co^  for  modifications  to  the 
existing  plant  equipment  that  may  be 
typically  encoimtered  at  some  plants  for 
each  tedmology  case. 

In  addition  to  the  above,  the  costs 
developed  for  the  various  technology 
cases  were  verified  against  several 
sources  of  information.  Information  was 
not  only  obtained  from  equipment 
suppliers  on  major  pieces  of  equipment 
and  specialty  items,  but  also  verified 
with  price  quotations  received  on  most 
of  this  type  of  equipment  on  other 
projects  by  the  A/E.  Costs  for  all  bulk 
quantities  were  developed  based  on 
recent  experience  by  the  same  A/E. 

Other  commenters  alleged  that  the 
cost  of  particular  items  including 
"scop>e  adders"  should  be  included  in 
EPA's  Group  2  boiler  NOx  control  cost 
estimates.  Q'A  has  considered  these 
comments  and  concluded  that,  in 
general,  the  "scope  adders"  are  costs 
that  are  not  expected  to  be  incurred  in 
typical  retrofits.  Instead,  to  the  extent 
costs  included  as  "scope  adders"  are 
typical-retrofit  costs,  they  are  added  to 
EPA's  costs,  and.  to  the  extent  scope 
adder  costs  are  not  typical-retrofit  costs, 
they  are  covered  by  the  5  percent 


contingency  factor  in  EPA's  estimates 
(for  details,  see  docket  item  IV-A— 4). 
Additionally,  EPA  does  not  include 
"scope  adders"  in  its  estimates  of  Ckoup 

1  LNB  costs  or  in  its  estimates  of  Group 

2  NOx  control  costs.  Since  the  ultinuite 
purpose  is  to  compare  Group  1  boiler 
cost-effectiveness  to  Group  2  boiler  cost- 
effectiveness,  EPA's  approach  provides 
for  a  more  consistent  cost-effectiveness 
comparison  between  the  two  boiler 
types.  Further,  by  adding  contingencies 
to  the  Group  2  costs  while  not  adding 
contingencies  to  the  Group  1  costs,  B'A 
is  being  conservative  in  its  cost 
comparisons. 

Additionally,  EPA  notes  that  all  of  thcf 
boiler  modifications  required  for  the 
technology  retrofits  were  included  in 
the  costs  presented  in  the  Group  2 
Boiler  Study.  These,  for  example, 
include  draft  fan  replacement  and 
reheat  system  (economizer  bypass) 
addition  for  SCR  systems.  Further, 
EPA's  cost  estimating  methodology  in 
general  complied  with  the  procedures 
listed  in  the  EPRI  Technical  Assessment 
Guide  (TAG). 

Other  commentera  supported  EPA's 
cost  estimates.  Two  of  these 
commentera  (one  of  which  has 
performed  the  only  retrofit  of  an  SCR  to 
a  cyclone  boiler)  referred  to  specific 
retrofit  cases  for  SCR  and  cell  burner 
combustion  modifications  where  the 
costs  were  within  the  EPA's  cost  range. 
One  of  the  commentera  indicated  that 
initial  cost  estimates  for  retrofit  projects 
could  be  substantially  higher  than  the 
actual  costs. 

Response:  EPA  believes  that  the  cost 
estimating  procediires  used  in  the 
(koup  2  Boiler  Study  adequately 
address  the  site-specific  factora 
expected  to  be  encountered  at  various 
Group  2  boiler  sites.  Certain  sites  may 
have  special  requirements,  such  as 
"scope  addere."  However,  the 
contingency  allowances  that  have  been 
included  in  EPA's  cost  estimates  are 
likely  to  cover  such  situations. 
Additionally,  as  noted  previously.  EPA 
does  not  include  "scope  addere"  in  its 
estimates  of  Group  1  LNB  costs  or  in  its 
estimates  of  Group  2  NOx  control  costs. 
Since  the  ultimate  ptupose  is  to 
compare  Group  1  boiler  cost 
effectiveness  to  Group  2  boiler  cost- 
effectiveness,  EPA's  approach  provides 
for  a  more  consistent  cost-effectiveness 
comparison  between  the  two  boiler 
types. 

In  addition.  EPA  further  evaluated  its 
cost  estimates  to  determine  the  extent  to 
which  they  reflect  the  specific 
requirements  imposed  by  the  retrofit 
nature  of  the  Group  2  boiler 
applications  (as  distinguished  from 
appUcations  to  new  boilera).  Table  14 


Federal  Registor  /  Vol.  61,  No.  245  /  Thursday,  December  19,  1996  /  Rules  and  Regulations   67145 


shows  the  costs  associated  with  the 
retrofit-specific  items  for  various  NOx 
control  tedmologies.  The  cost  data 
presented  in  this  table  represent  one 


specific  Group  2  boiler  appUcation  of 
each  technology  consid^ed  in  EPA's 
evaluation,  including  combustion 
controls  (non  plug-in  burners),  coal 


rebuming,  gas  rebiuning,  SCR.  and 
SNCR. 


Table  14.— Percent  of  total  accounted  Capital  Costs  Related  to  Retrofit  Activity 


NOx  technology 


Boiler  type 


Dolof 

size. 
(MWe) 


Total 
cap- 
Hal 
cost. 


Retto- 


dfic 

cap- 

Ral 


Peicenl 
of  total 

costs 
dueto 
retrofit 
activity 


Non  plug-in  burners 

Coal  rebuming  

Gas  retxjming 

SNCR 

SCR 


Cel  burner 

Cyclone 

Cyclone 

Cyclone 

Cyclone 


300 

400 
400 
400 
400 


18.6 
53.7 
15.5 
7.8 
40.9 


6.4 

15 

2.4 

1.5 

11.1 


34 
28 
16 
19 
27 


In  the  above  table,  total  capital  cost  is 
the  total  capital  reqiiirement  (without 
the  scope  adders)  for  the  technology 
retrofit  at  the  corresponding  boiler 
installation,  as  shown  in  the  Group  2 
Boiler  Study.  The  major  retrofit-specific 
capital  costs  include  the  following 
items: 

(1)  Boiler  furnace  wall  modifications, 
coal  pipe  modifications,  sootblower 
relocations,  electrical  and  control 
modifications,  and  relocation  of  existing 
equipment  for  non-plug-ins. 

(2)  Boiler  furnace  wall  modifications, 
enclosiue  modifications,  coal  handling 
system  modifications,  electrical  and 
controls  modifications,  and  demolition 
of  existing  equipment  for  coal 
rebuming. 

(3)  Electrical  and  controls 
modifications,  boiler  pressure  part 
modifications,  and  structural 
modifications  for  gas  rebuming  and 
SNCR. 

(4)  Draft  fan  replacements,  ductwork 
modifications,  electrical  and  controls 
modifications,  fan  modifications,  and 
fly  ash  handling  system  modifications 
for  SCR. 

As  shown  in  Table  14,  a  significant 
portion  of  the  total  capital  costs 
developed  by  EPA  cover  retrofit 
requirements. 

Further,  it  should  be  noted  that  the 
above  retrofit-specific  capital  costs 
include  only  those  items  that  can  be 
directly  associated  with  the  retrofit 
requirements.  For  each  of  these 
installations,  there  are  other  costs 
included  in  the  total  capital  cost  column 
in  Table  14  that  are  retrofit-related  costs 
but  are  not  easily  separated  firom  non- 
retrofit-related  costs  in  total  estimated 
costs.  These  costs  are  incurred  because 
the  work  is  performed  in  an  existing 
plant  setting  and  because  of  the 
relatively  high  amoimt  of  on-site 
equipment  assembly  work  required 


(rather  than  maximizing  assembly  in  the 
vendor's  shops).  Such  costs  can  add 
significantly  to  the  percentage  of  total 
costs  that  are  retrofit-specific  costs,  and 
thus  the  last  column  in  Table  14  likely 
imderstates  the  percentage  of  total  costs 
that  is  retrofit-related  in  EPA's 
estimates. 

In  addition  to  addressing  the 
comments  on  SCR  costs,  EPA  has 
conducted  an  overall  analysis  to 
compare  its  estimated  capital  costs  to 
actual  costs  inciured  by  retrofit 
applications  of  these  technologies  to 
assure  that  EPA's  overall  cost  estimates 
are  vaUd.  Through  its  A/E  contractor, 
which  has  extensive  experience  with 
SCR  installations  in  the  U.S.  and 
abroad,  EPA  has  developed  a  report 
comparing  EPA's  SCR  cost  estimates  to 
actual  retrofit  costs  (see  docket  item  FV- 
A-16,  SCR  model  vaUdation  study). 
This  report  shows  that  EPA's  estimates 
are  conservative.  Actual  costs  presented 
in  this  report  are  appitoximately  20 
percent  below  EPA's  estimated  costs. 

Further  support  illustrating  that  EPA's 
(koup  2  Boiler  Study  accounted  for  SCR 
retrofit  costs  is  presented  in  section 
in.B.4.iii  of  this  preamble,  which 
addresses  the  costs  of  appljring  SCR  to 
cyclone  boilers.  That  section  presents 
model  validation  results  that  show 
EPA's  costs  to  be  conservative  when 
compared  to  the  actual  SCR  retrofit  at 
Merrimack  Unit  2. 

Therefore,  as  in  the  proposed  mle,  the 
analysis  supporting  the  final  rule  relies 
on  the  Ooup  2  costs  developed  by  the 
A/E,  with  extensive  experience  on  SCR 
installations  in  the  U.S.  and  abroad,  to 
compare  the  cost-effectiveness  of  Group 
2  boiler/NOx  control  option 
combinations  to  Group  1  boiler  LNBs. 
These  Croup  2  costs  adequately  address 
vkhous  retrofit  cost  considerations  and. 


if  anything,  may  overestimate  costs  in 
comparison  to  actual  retrofit  projects. 

4.  Group  2  Boiler  Size  Exemption 

Comments/Analyses:  The  Agency 
received  several  comments  favoring  the 
proposed  exemption  provided  for  small 
cyclone  boilers.  The  preamble  proposed 
a  size  threshold  of  80  MW  for  this 
exemption.  Several  commenters  noted 
that  the  proposed  rule  did  not  include 
expUcit  language  to  implement  the 
proposed  exemption.  Commenters  also 
argued  that  the  exemption  should  be 
higher,  ranging  from  100-180  MW. 
Certain  municipal  commenters  noted 
that  they  operated  cyclone  boilere  that 
were  just  slightly  larger  than  the 
proposed  80  MW  threshold.  One  utiUty 
argued  that  EPA  has  not  provided  a 
rationale  for  selecting  the  80  MW  cutoff 
vereus  a  higher  cutoff  level  for  the  small 
cyclone  exemption.  The  commenter 
noted  that  a  review  of  the  boiler 
population  does  not  show  that  this  is  a 
logical  break  point,  and  the  commenter 
could  not  See  any  emissions  or 
economic  feasibility  distinction  between 
units  that  fall  below  this  level  and  units 
operated  in  the  80-90  MW  range.  Other 
commentere  suggested  a  cost-cutoff  as 
an  exemption  for  cyclones  if  the  final 
rule  includes  any  limit  for  cyclones. 

Certain  commenters  opposed  any 
exemption  for  cyclone  boilers.  The 
commenters  noted  that  cyclones  have 
large  NOx  emissions  and  should  be 
controlled  either  through  technology  or 
averaging  programs.  Gas  industry 
commenters  disagreed  with  the 
exemption  because  they  disagree  with 
EPA's  assiunption  that  gas  rebuming  is 
unavailable  for  cyclones  under  80  MW. 

EPA  notes  that,  as  shown  in  EPA's  list 
of  Ooup  2  boilera  (see  docket  item  IV- 
A-4),  there  are  14  cyclone  boilers  with 
a  nameplate  capacity  of  80  MWe  or  less. 
There  are  an  additional  19  units  that  are 


67146   Federal  Register  /  Vol.  61.  No.  245  /  Thurgday.  December  19,  1996  /  Rules  and  Regulationg 


between  80  and  155  MWe,  five  of  which 
are  owned  and  operated  by  municipal 
utilities. 

Response:  Pursuant  to  the  Unfunded 
Mandates  Act,  EPA  notified  all 
municipal  utilities  (and  the  appropriate 
elected  officials)  with  units  that  are 
potentially  subject  to  the  Phase  n  NOx 
Program.  Two  of  the  commenters  that 
specifically  commented  on  the  NOx 
exemption  were  municipal  utilities,  one 
of  which  requested  that  the  exemption 
be  expanded  to  include  two  cyclone 
units  operated  by  the  utility  with 
aamepkte  capacity  of  90.25  KfWe  each. 
The  final  rule  includes  an  exemption  for 
all  cyclones  of  155  MWe  or  less 
nameplate  capacity.  The  overall  impact 
of  this  exemption  on  the  emission 
reducticms  achieved  by  the  rule  is 
acceptable  on  balance.  On  one  hand, 
with  the  exemption,  the  cyclone  boiler 
NOx  emission  reductions  in  2000  are 
approximately  40.000  tons  per  year  (or 
about  13  percent)  less  than  without  the 
exemption.  On  the  other  hand,  the 
exemption  ensures  that  the  NOx 
emission  limitation  for  cyclones  is 
applied  only  to  that  segment  of  the 
cyclone  boiler  population  for  which 
NOx  control  systems  are  comparable  in 
cost-effectiveness  to  Group  1  boiler 
LNBs.  In  addition,  the  exemption 
reduces  the  impact  of  the  rule  on 
municipal  utilities  with  relatively  small 
cyclone  imits. 

The  Agency  does  not  believe  any 
exemption  beyond  this  for  cyclone 
boilers  is  warranted.  The  Agency 
believes  that  the  155  MWe  threshold  is 
a  rational  break  point  because  it  resiilts 
in  significant  NOx  reductions  for  many 
cyclone  boilers  while  providing 
protection  for  reducing  the  impact  of  the 
Add  Rain  Program  on  a  number  of 
municipal  utility  units. 

For  sunilar  reasons,  EPA  is  adopting 
a  65  MWe  exemption  for  wet  bottom 
boilers.  Because  the  proposed  rule 
treated  combustion  controls  as  the 
appropriate  control  technology  for  wet 
bottom  boilers,  EPA  did  not  consider 
any  exemption  for  wet  bottom  boilers 
necessary.  As  discussed  above,  the  final 
rule  is  based  on  the  use  of  either  gas 
rebuming  or  SCR  for  wet  bottom  boilers. 
The  Agency  notes  that  the  two  smallest 
wet  bottom  boilers,  both  of  which  are 
imder  65  MWe  nameplate  capacity  are 
both  owned  by  mimidpal  utilities,  but 
the  mimicipal  owners  did  not 
specifically  comment  on  the  proposed 
liinit  for  wet  bottom  boilers.  However, 
exempting  wet  bottom  boilers  of  65 
MWe  or  less  ensures  that  the  NOx 
emission  limitation  for  such  boilers  is 
applied  only  to  that  segment  of  the  wet 
bottom  boiler  populattoh  for  which  NOx 
control  systems  are  comparable  in  cost- 


effectiveness  to  Group  1  boiler  LNBs. 
The  exemption  will  also  reduce  die 
impact  of  the  Acid  Rain  Program  on 
municipal  utilities.  The  NOx  reductions 
in  2000  will  be  about  5.000  tons  lower 
with  the  exemption  but  the  reductions 
from  wet  bottom  boilers  will  still  be 
significant. 

Further,  since  this  rule  affects  utility 
boilers,  not  generators,  a  more 
meaningful  measure  of  the  size  cutoff  is 
steam  flow  at  100%  load  (measured  in 
Ib/hr)  instead  of  generator  capadty 
(measured  in  MWe).  DOE's  Form  ELA- 
767,  Part  m  (Boiler  Information), 
Section  C  (Design  Parameters).  Item  3 
lists  each  boiler's  Maximum  Continuous 
Steam  Flow  (in  thousand  pounds/hour) 
at  100%  load.  Comparing  the  Maximiun 
Continuous  Steam  Flow  rating  found  in 
Form  EIA-767.  to  generator  capadty 
found  in  EPA's  NOx  boiler  database, 
EPA  determined  that:  the  155  MWe 
cyclone  boiler  cutoff  can  be  expressed 
in  Ib/hr  as  1060  Ib/hr  at  100%  boiler 
load:  and  the  65  MWe  wet  bottom  boiler 
cutoff  can  be  expressed  in  Ib/br  as  450 
Ib/hr  at  100%  boiler  load.  Section  76.7 
of  the  final  rule  establishes  cyclone  and 
wet  bottom  cutoffiB  based  on  the 
Maximum  Continuous  Steam  Flow  at 
100%  Load  of  the  boiler.  Thus,  cydone 
boilers  with  a  Maximiun  Continuous 
Steam  Flow  at  100%  of  Load  of  1060  lb/ 
hr  or  less  are  exempt  fit>m  the  cyclone 
boiler  emission  limit  set  in  this  rule. 
Similarly,  w^  bottom  boilers  with  a 
Maximum  Continuous  Steam  Flow  at 
100%  of  Load  of  450  Ib/hr  or  less  are 
exempt  from  the  wet  bottom  boiler 
emission  limit  set  in  this  rule  (see 
docket  item  IV-B-2,  listing  cyclones 
and  wet  bottoms  and  their  respective 
generator  capadties  and  Maximum 
Continuous  Steam  Flow  at  100%  Load). 

5.  Cydone  Boiler  NOx  Controls 

/.  Coal  R^uming 

In  the  proposed  rule,  EPA  based  the 
limit  for  cyclone  boilers  on  the 
assiunption  that  coal  rebiuning  (in 
addition  to  SCR)  was  applicable  to  all 
cyclone  boilers  over  80  MWe  and  that 
either  coal  rebiuning  or  SCR  could 
achieve  a  50%  NOx  reduction 
efficiency. 

Comment/ Analyses:  Several 
comments  were  received  by  EPA  on  the 
feasibility  of  using  coal  rebuming 
technology  on  cyclone  boilers.  The 
majority  of  these  comments  addressed 
whether  a  coal  rebuming  retrofit  would 
be  feasible  given  the  existing  cyclone 
boiler  design  parameters.  OUier 
comments  were  direded  to  the  impacts 
of  this  technology  on  boiler  performance 
or  on  the  balance-of-plant  equipment^. 
The  potential  for  reduced  predpitator   - 


performance,  furnace  waterwall 
corrosion,  and  ability  to  maintain  flame 
stability  at  reduced  loads  were  included 
as  spedfic  concerns  about  the  potential 
impacts  of  coal  rebvuning. 

EPA  notes  that  the  adverse  impacts  of 
coal  rebuming  on  the  boiler  and 
balance-of-plant  equipment  are 
speculative.  The  corrosion  p>otential  of 
coal  rebuming  was  evaluated  and 
reported  for  the  Nelson  Dewey 
demonstration.  This  expwience  does 
not  show  any  appredable  corrosion  as 
a  result  of  retrofitting  coal  rebuming. 

The  installation  at  Nelson  Dewey  also  • 
addressed  the  potential  impad  of  coal 
rebuming  on  predpitator  performance. 
Based  on  long-term  experience  at  this 
installation,  the  ash  loading  at  the 
predpitator  inlet  increased  significantly 
with  no  adverse  impad  on  the 
predpitator  outlet  emissions  and 
opacity;  in  fact,  there  was  a  slight 
improvement.  Based  on  the  Nelson 
Dewey  experience,  it  is  reasonable  to 
assume  that  higher  ash  loadings 
assodated  with  coal  rebiuning  should 
not  have  an  adverse  impad  on  the 
performance  of  existing  predpitators. 
Because  of  this,  the  EPA  study  shows 
the  predpitator  upgrade  as  a  scope 
adder  item,  which  is  not  expeded  to  be 
required  by  most  Group  >2  boiler 
installations. 

Further,  turndown  to  operating  loads 
below  50  percent  was  demonstrated  at 
Nelson  Dewey.  One  major  fador  in 
facilitating  turndown  is  the  number  of 
cyclone  burners  provided  with  the 
boiler.  For  boilers  with  a  large  number 
of  cydone  burners,  tumdo%vn  capability 
is  improved  because  one  or  more 
cyclone  burners  can  be  taken  off-line 
during  low  load  operation  while  the 
cyclones  in  service  operate  at  closer  to 
full  load  conditions.  The  Nelson  Dewey 
cyclone  boiler  is  equipped  with  only 
three  cyclone  burners,  rather  than  the 
more  usual  4  to  23  burners.  Since  this 
installation  demonstrated  the  capability 
to  operate  at  loads  less  than  50  percent, 
it  appears  that  the  larger  units  with 
more  cydones  should  not  experience 
difficulty  in  maintaining  their  pre- 
retrofit  operating  load  levels. 

Commenters  questioned  EPA's 
assumption  that  the  experience  bom  the 
only  operating  coal  rebuming 
installation  at  the  110  MW  Nelson 
Dewey  Station  could  be  applied  diredly 
to  all  candidate  cyclone  irailers. 
espedally  the  larger  boilers.  Inadequate 
furnace  residence  time  was  raised  as  the 
key  issue  that  could  make  this 
technology  unsuitable  for  many  boilers. 
Some  of  these  commenters  quoted  an 
Odober  1995  letter  from  Babcock  & 
Wilcox  (B&W)  (the  technology  supplier 
at  Nelson  Dewey)  to  EPA  stating  that 
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only  30.4  percent  of  the  cyclone  boiler 
population  have  an  adequate  residence 
time  for  50  percent  NOx  removal, 
another  15  percent  have  residence  time 
to  support  up  to  35  percent  reduction, 
and  the  remaining  are  mostly  unsuitable 
for  coal  rebuming  because  of  inadequate 
residence  times  or  expected  high 
unbumed  carbon  levels. 

Another  commenter,  a  new  supplier 
of  coal  rebuming  that  is  also  a  reputable 
existing  supplier  of  gas  rebuming, 
supported  the  assujnptions  and  results 
used  by  EPA  in  its  coal  rebuming 
technology  evaluation  and  provided 
further  information  on  the  feasibility  of 
coal  rebiun.  This  information  is  in 
general  agreement  with  the  design  basis 
used  in  the  EPA  study.  Accordii^  to 
this  information: 

(1)  This  commenter  is  in  the  process 
of  installing  coal  rebiuming  systems  at  a 
300-MW  wet  bottom  boiler^ln  Ukraine, 
an  industrial  40-MW  cyclone  boiler  in 
the  U.S.,  and  a  240-MW  tangentially 
fired  boiler  in  the  U.S.  The  commenter 
considers  rebuming  technology 
commercially  viable  and  is  prepared  to 
offer  conmaercial  guarantees. 

(2)  The  commenter  has  conducted  and 
reported  a  survey  of  furnace  depth  for 
the  cyclone  boilers  in  the  U.S.  The 
furnace  depth  is  a  critical  parameter  for 
the  rebuming  feasibility  assessment 
because  it  affects  the  mixing  of  the 
rebum  fuel  within  the  furnace.  The 
commenter  reported  that  there  is  little 
increase  in  the  furnace  depth  for 
cyclone  boilers  exceeding  a  400  MW 
rating.  The  maximum  furnace  depth  for 
cyclone  boilers  is  reported  at  34  feet, 
lliere  has  been  successful  experience 
with  gas  rebuming  at  a  furnace  depth  of 
30  feet,  and  a  coal  rebuming  system 
retrofit  on  a  unit  with  the  same  depth 

is  also  underway. 

(3)  The  commenter  has  evaluated 
rebiuning  feasibihty  for  several  large 
size  cyclone  boilers  and  has  foimd 
sufficient  residence  time  available  for 
rebuming  application.  The  typical 
residence  time  for  these  boilers  is 
reported  at  0.7  seconds,  whereas  this 
commenter's  minimum  residence  time 
criterion  for  its  coal  rebuming  system  is 
0.5  seconds. 

(4)  The  residence  time  criterion  may 
be  the  main  difference  between  the  coal 
rebuming  technologies  offered  by  the 
commenter  and  B&W.  B&W  has 
previously  provided  a  Tninimnm 
residence  time  criterion  of  1.1  seconds 
to  EPA,  which  is  a  far  more  restrictive 
requirement  than  this  commenter's 
criterion  of  0.5  seconds.   ■ 

(5)  Based  on  the  above  experiences, 
the  commenter  does  not  see  boiler  size 
as  a  limiting  factor  for  the  rebuming 
technology. 


Response:  The  coal  rebum  evaluation 
presented  in  EPA's  study  was  based  on 
the  experiences  with  this  techntriogy  at 
the  Nelson  Dewey  demonstration 
project  with  appropriate  adjustments 
made  for  the  study  boiler  cases.  The 
results  of  the  Nelson  Dewey 
demonstration  were  contained  in  a 
detailed  report  by  B&W  and  DOE.  In  this 
report,  B&W  also  provided  an 
assessment  of  the  feasibility  of  this 
technology,  according  to  which  the  only 
feasibility  concerns  were  for  the  small 
cyclone  boilers  (less  than  80  MWe). 

B&W's  October  1995  letter  referenced 
by  some  commenters  was  submitted 
following  the  completion  of  EPA's 
study.  This  letter  appears  to  be 
inconsistent  with  the  findings  at  Nelson 
Dewey  and  with  the  results  of  analyses 
B&W  reported  along  with  the  results  of 
the  demonstration.  Since  B&W  did  not 
submit  complete  details  and  supporting 
data  regarding  its  new  position,  a  direct 
comparison  with  the  information  in  the 
OD^nal  report  is  not  possible. 

'Ine  concerns  raised  by  some  of  the 
commenters  are  either  based  on  the 
position  taken  by  one  technology 
supplier  (B&W)  or  are  speculative  in 
nature.  The  information  furnished  by 
the  new  supplier  of  coal  rebuming, 
referenced  above,  appears  to  address 
many  concerns  regarding  coal  rebuming 
feasibility  on  large  cyclone  boilers. 
However,  because  of  the  inconsistency 
of  the  information  and  experience 
reported  so  far  with  coal  rebuming,  EPA 
has  decided  not  to  rely  on  this 
technology  to  estabUsh  emission 
limitations  for  cyclone  boilers. 

Even  though  there  is  significant 
comment  supporting  the  wide 
availability  and  proposed  achievable 
reduction  performance  capability  of  coal 
rebuming,  the  main  manufacturer  of 
this  technology,  B&W,  raises  serious 
doubts  as  to  its  availability  for  all 
cyclone  boilers  and  its  NOx  reduction 
performance.  At  this  time,  EPA  cannot 
conclude  that  coal  rebuming  is 
apphcable  at  50  percent  NOx  reduction 
on  all  cyclone  boilers.  Since  SCR  and 
gas  rebuming  have  been  found  to  be 
available  control  technologies  capable  of 
achieving  50%  NOx  reduction,  EPA 
does  not  consider  coal  rebuming 
technology  as  one  of  the  best  systems  of 
continuous  emission  reduction  for 
cyclone  boilers  under  section  407(b)(2). 

a.  Selective  Catalytic  Reduction  (SCR) 

Based  on  cost  analyses  conducted  by 
the  A/E  contractor,  EPA  proposed  an 
emission  limitatian  tot  cyclone  boilers 
based  on  the  use  of  SCR,  which  was 
considered  comparable  to  LNB 
applications  on  Group  1  boilers,  and 
based  the  proposed  cyclone  boiler 


emission  limit  on  SCR,  in  additicm  to 
coal  rebum. 

Comment/Analyses:  EPA  received 
several  comments  on  the  cost  of  SCR 
technology  applied  to  cyclone  boilers. 
These  comments  focused  primarily  cm 
whether  EPA  has  included  all  of  the . 
new  equipment  and  modifications 
required  for  retrofitting  SCR  to  cyclone 
boilers  and  whether  EPA's  cost 
estimates  are  comparable  to  the  SCR 
cost  data  reported  by  other  stakeholders. 

Some  commenters  beUeve  that  EPA 
imderestimated  the  retrofit  cost  of  SCR 
by  not  taking  into  account  some  of  the 
necessary  SCR  system  design  features, 
existing  plant  modifications,  and 
impacts  on  plant  performance. 
According  to  the  commenters,  EPA 
should  have  accounted  for  costs  for:  (1) 
Plant  modifications  listed  by  EPA  as 
scope  adders.  (2)  initial  SCR  catalyst,  (3) 
economizer  bypass,  and  (4)  proper 
accounting  of  annual  catalyst  costs. 

EPA  notes  that,  as  described  in  the 
Group  2  Boiler  Study  and  in  the  earUo- 
preamble  discussion  on  the  retrofit 
nature  of  EPA's  control  costs,  scope 
adders  are  items  that  will  not  be 
required  for  typical  NOx  control 
technology  retrofits.  Additionally,  EPA 
does  not  include  "scope  adders"  in  its 
estimates  of  Group  1  LNB  costs  or  in  its 
estimates  of  Group  2  NOx  control  costs. 
Since  the  ultimate  purpose  is  to 
compare  Group  1  boiler  cost- 
effectiveness  to  Group  2  boiler  cost- 
effectiveness,  EPA's  approach  provides 
for  a  more  consistent  cost-effectiveness 
comparison  between  the  two  boiler 
types.  For  some  special  cases,  however, 
scope  adders  may  be  required  for 
accommodating  the  control  technology 
retrofit  or  may  be  selected  by  the  owners 
for  other  reasons,  such  as  to  provide  an 
overall  improvement  in  the  plant 
operations  or  design.  For  these  reasons 
EPA's  &t}up  2  Boiler  Study  presents 
these  costs,  though  they  are  not 
necessary  for  typical  retrofits.  The 
contingency  allowances  included  in  all 
cost  estimates  in  the  EPA  study  will 
cover  any  scope  adder  items  that  might 
be  required  in  special  cases. 

Additionally,  EPA's  costs  include  the 
initial  catalyst  costs  (see  docket  item 
IV-A-4,  the  firet  item  in  Table  B4-17 
and  the  first  direct  cost  item  in  Table 
B4-18)  and  costs  for  an  economizer 
bypass  (see  docket  item  IV-A-4,  the 
firet  item  of  Table  B4-17).  Further,  the 
approach  taken  in  the  EPA  study  results 
in  a  conservative  cost  estimate  for  the 
annual  catalyst  costs.  In  the  study,  it  is 
assumed  that  one-third  of  the  catalyst 
would  be  replaced  during  each  year  of 
operation,  starting  the  very  first  year,  to 
maintain  the  performance  at  the 
originally  specified  levels.  A  less 
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conservative  approach  would  be  to 
assume  catalyst  replacement  starting 
only  in  the  fourth  year  of  operation,  as 
sii^ested  by  the  commenter  questioning 
EPA's  costs.  EPA's  approach  was  taken 
to  simplify  the  cost  estimation  as  well 
as  to  provide  more  conservative  costs. 

Several  commenters  have  cited  SCR 
retrofit  costs  reported  by  other 
stakeholders  that  are  higher  than  EPA's 
cost  estimates.  Two  of  the  cost  sources 
repeated  include  IX>E  and  EPRI. 
Another  utility  commenter  submitted  a 
study  conducted  recently  on  its  behalf. 
EPA  reviewed  the  SCR  retrofit  cost 
information  dted  by  the  above 
commenters.  EPA's  evaluation  of  the 
information  provided  by  these  sources 
is  provided  below: 

(1)  A  direct  comparison  of  the  DOE 
model-generated  costs  was  made  with 
the  costs  in  EPA's  study.  For  a  400  MW 
boiler  with  the  same  design  basis  as  that 
selected  for  EPA's  study  boiler  (a  NOx 
reduction  efficiency  of  50  percent  and 
an  inlet  NOx  of  approximately  770 
ppm).  DOE  reports  a  capital  cost  of 
approximately  $50/kW  vs.  $41/kW 
reported  by  EPA.  The  DOE  costs  are 
based  on  the  use  of  extremely  high 
project  and  process  contingency  factors 
of  approximately  25.6  and  15.8  percent, 
respectively  (compared  to  15  and  5 
percent  in  EPA's  study).  In  addition. 
DOE  uses  a  general  bcillty  contingency 
factor  of  10  percent  (compared  to  5 
percent  in  EPA's  study).  EPA  believes 
that  in  light  of  the  extensive  worldwide 
experi«ice  with  SCR  retrofits  to  coal- 
fiied  boilers,  (see  docket  item  n-I-37. 
Selective  Catalytic  Reduction  Controls 
to  Abate  NOx  Emissions,  prepared  by 
the  Institute  of  Clean  Air  Companies), 
use  of  such  high  contingency  factors  as 
in  DOE'S  estimates  are  unduly 
conservative.  If  these  differences  are 
eliminated,  the  capital  costs  developed 
by  the  DOE  model  would  be  slightly 
lower  than  EPA  capital  costs:  Using  the 
EPA.  in  lieu  of  the  DOE,  contingency 
factors,  DOE'S  capital  costs  would  be 
approximately  $40/kW,  as  compared  to 
the  EPA  cost  of  $41/kW.  Thus,  the  DOE 
model  supports  the  results  of  the  EPA 
study  when  the  effects  of  overly 
conservative  contingencies  are  removed. 
This  is  verified  by  calibrating  the 
predictive  power  of  the  two  models 
with  the  only  actual  retrofit  experience. 
EPA's  cost  estimates  compare  more 
favorably  with  the  only  actual  retrofit  of 
SCR  on  a  cyclone  boiler  (Merrimack), 
predicting  a  conservative  $68.53/kW2i 


n  This  is  tba  capital  coat  estimate  for  a  boiler  of 
MeiTiniack'*  tixa  under  EPA's  methodology,  attar 
a<^ustiiig  for  this  particular  boiler's  NOx  reduction 
ittcieDcy  of  S5  percent  venus  SO  percent  used  in 
BPA's  study  and  the  boiler's  besaliiie  aoiiaaion  la««l 


compared  to  the  actual  $56/kW,  while 
DOE's  model  would  predict  a 
sigpiificantly  higher  cost  than  EPA's 
estimate.  :v^ 

(2)  EPRI  quoted  a  capital  cost  range 
for  retrofitting  SCR  to  the  Group  2 
boilers  from  $70  to  $200/kW  in  its 
comments  and  provided  no  supporting 
data.  These  costs  are  significantly  higher 
than  EPA's  costs  and  completely 
unreahstic  when  compared  to  the 
capital  cost  of  $56/kW  reported  for  the 
SCR  installation  at  the  cyclone  boiler  at 
Merrimack  Station.  This  operating 
installation  has  been  described  by  the 
utility  that  conducted  it  as  a  moderately 
difficult  retrofit;  Still,  even  the  lower 
end  of  the  EPRI's  cost  range  is  well 
above  the  Merrimack-reported  cost.  The 
cost  range  predicted  by  EPRI  is  given 
little  weight  since  the  cost  range  has  no 
supporting  data  and  is  inconsistent  with 
the  only  actual  retrofit  of  SCR  on  a 
cyclone  boiler. 

(3)  One  of  the  commenters  submitted 
a  rep>ort  prepared  by  an  independent 
architectural  &  engineering  firm  and 
containing  costs  for  specific 
applications  of  SCR  on  cyclone  boilers. 
A  review  of  the  report  revealed  the 
folloMong: 

(A)  The  report  itself  notes  that  the 
nature  of  the  analyses  performed  was 
preliminary  and  states  that  further 
detailed  evaluation  is  needed  to  provide 
a  reliable  assessment  of  the  SCR  retrofit 
to  the  cjrclone  boilers  that  were  studied. 
The  report  relies  on  constructability 
evaliiations  based  on  a  review  of 
drawings  only  and  cost  estimates  based 
on  a  roughly  estimated  SCR  system 
design.  While  EPA's  study  developed 
detailed  component-level  costs,  the 
report  does  not  include  any  details  for 
the  cost  estimates. 

(B)  The  report  discusses  the  impact  of 
SCR  on  existing  plant  equipment. 
However,  the  report  is  not  clear  as  to 
what  type  of  modifications  have  been 
included  for  what  equipment,  while 
EPA's  study  presents  detailed  lists  of 
modifications  to  equipment.  The  SCR 
systems  have  apparently  been  designed 
for  a  NOx  removal  efficiency  ranging 
from  35  to  45  percent.  The  operating 
costs  are  based  on  very  low  NOx 
removal  efficiencies  ranging  from  29  to 
38  percent.  Both  of  these  assimiptions 
artificially  increase  the  estimated  costs/ 
ton  of  SQt  EPA  costs  are  based  on  a 
NOx  removal  efficiency  of  50  percent 
(which  is  easily  achievable  by  SCR). 

EPA  concludes  that  the  subject  report 
uses  questionable  assiunptions,  is  not  a 
detailed  analysis,  provides  inadequate 
sup{>orting  details,  compares  poorly  to 


of  2.66  Ib/mmBtu  Tarsus  1.3  to  1.4  Ib/mmBtu  used 
in  EPA's  ttaiy. 


the  only  actual  retrofit  at  Merrimack, 
and  thus  provides  no  basis  for  revising 
EPA's  cost  estimates. 
.    In  addition  to  the  above  sourt:e8,  some 
commenters  provided  SCR  cost 
information  based  on  their  own 
evaluations  and  studies.  In  general, 
these  costs  are  not  supported  by  actual 
data.  In  contrast,  EPA's  study  is  heavily 
corroborated  by  experience  and  actual 
data,  and  therefore,  the  comments  do 
not  provide  a  ba&is  for  revising  EPA't 
cost  estimates. 

Other  commenters  have  supported  the 
costing  methodology  used  by  EPA.  Two 
commenters  (one  of  which  has 
performed  the  only  retrofit  of  an  SCR  to 
a  cyclone  boiler,  i.e.,  Merrimack  Unit  2) 
provide  data  frtun  that  SCR  retrofit  in 
support  of  the  costs  developed  by  EPA. 

Response:  EPA's  costs  are  intended  to 
cover  the  SCR  retrofit  requirements  at 
typical  Groiip  2  cyclone  boiler 
installations.  In  B'A's  evaluation  of 
these  costs,  it  was  recognized  that  the 
retrofit  requirements  at  some  boiler 
installations  could  exceed  the  norm  just 
as  other  retrofit  requirements  could  be 
below  the  norm.  Boiler-specific  unique 
requirements  beyond  the  norm  were 
identified  as  scope-adders  in  this 
evaluation.  However,  the  EPA  cost 
estimates  included  contingency 
allowances  that  wiU  cover  the  cost  of  . 
these  requirements. 

As  noted  in  the  previous  section 
addressing  the  retrofit  nature  of  EPA's 
costs,  the  Group  2  Boiler  Study  includes 
detailed  lists  of  new  equipment  and 
existing  plant  modifications  applicable 
to  each  technology  retrofit^  These  lists 
provide  detailed  information  on  the 
hardware  associated  with  typical 
retrofits  and  scope  adders,  luus,  the 
EPA  costs,  developed  at  the  hardware 
component  level,  include  the  retrofit 
requirements  for  typical  and  non-typical 
control  technology  installations. 

The  high  estimated  capital  and 
levehzed  costs  mentioned  by  some 
commenters  and  their  sources  (e.g., 
DOE.  EPRI.  and  an  architectiu«l/ 
engineering  firm  hired  by  one 
commenter)  are  not  borne  out  by  the 
reported  experience  at  the 
aforementioned  Merrimack  SCR 
installation.  For  this  330  MW  cyclone- 
fired  installation,  designed  for  a  65 
percent  NOx  removal  efficiency,  the 
total  capital  cost  was  reported  to  be  $56/ 
kW.  This  cost  included  the  addition  of 
a  significant  amount  of  additional 
ductwork  and  support  steel  required  for 
this  retrofit  because  of  unusual  space 
limitations.  The  hAwwliim  NOx  emission 
for  this  unit  was  also  imusually  high 
(2.66  Ib/mmBtu),  thus  requiring  a 
relatively  large  and  expensive  ammonia 
handling  system. 
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EPA  used  the  infonnation  available 
from  Merrimack  to  corroborate  its 
costing  methodology  (see  docket  item 
IV-A-16,  SCR  model  validation  study). 
A  comparison  of  the  Merrimack  cost 
with  the  EPA-reported  costs  in  the 
Group  2  Boiler  Study  (August  1995)  is 
not  directly  possible  because  of  the 
differences  in  the  design  NOx  reduction 
efficiency  (65  percent  at  Merrimack 
versus  50  percent  in  EPA's  study)  and 
the  baseline  NOx  emission  leveb  (2.66 
Ib/mmBtu  at  Merrimack  versus  1.3  to 
1.4  Ib/mmBtu  in  EPA's  study).  Thus,  to 


ensure  proper  comparison,  EPA 
included  the  design  criteria  tised  at 
Merrimack  while  employing  the 
Agency's  costing  methodology.  Tlie 
capital  cost  developed  with  this 
approach  could  then  be  compared  to  the 
actual  Merrimack  cost  for  validation 
purposes. 

Table  15  shows  an  equipment  list  for 
the  Merrimack  installation.  This  Ust  has 
been  prepared  from  published 
information  and  information  received 
by  EPA  fnxn  the  system  supplier.  It 
should  be  noted  that  this  installation 


did  not  require  some  of  the  existing 
plant  modifications  that  were  included 
for  the  boilers  used  in  the  EPA  study 
(e.g..  replacement  of  the  existing  draft 
fans  and  an  economizer  bypass). 
However,  the  SCR  installation  at 
Merrimack  2  did  require  extensive  flue 
gas  ductwork  to.accommodate^e  SCR 
within  the  existing  setting';  further,  in 
this  installation,  a  bypass  around  the 
SCR  reactor  was  also  provided.  The 
items  in  Table  15  were  accounted  for  in 
the  EPA  cost  estimate  to  model  the 
retrofit  at  Merrimack  Unit  2. 


Table  15.— Major  EouiPMEhfr  Ust  Merrimack  SCR  Anhydrcws  Ammonia-Based  Boiler  Size:  330  MW 


No. 

Item 

Description/size 

1  

3  

2  

SCR  fOQCtoi  

■      -^-  -      i 

Anhydrous  ammonia  stoiage 

OofnpfBSSors .••■■•••••^•-••••••••••> 

Vertkal  fk>w  type,  1,615.350  acfm  capacity,  equipped  with  a  plate  type  catalyst  wMh 
14.124  ft)  volume  placed  in  two  layers,  insulated  casing  with  two  empty  layers  for  fu- 
ture catalyst  addition,  sootbtowers,  hoppers,  and  hoisting  mechanism  tor  catalyst  re- 
placement 

Honzontai  tank.  250  psig  pressure;  87.5-ton  storage  capacity. 

Rotary  type,  rated  at  400  scfm  and  10  psig  pressure. 

Horizontal  vessel,  450  kW  capacity. 

Carbon  steel  vessel. 

Stainless  steel  constructkm. 

Piping  for  ammonia  untoading  and  supply,  cartmn  steel  pipe:  4.0  in.  diameter.  600  ft 
ksng,  with  valves,  and  fittings. 

Ductwork  between  air  heater,  mixing  chamt)er.  and  ammonia  iniectk>n  grid,  cartxm  steel. 
400  ft  kxig,  with  two  isolatk)n  butterfly  dampers,  and  expansion  joints. 

Steam  supply  piping  for  the  reactor  sootbk>wers,  consisting  of  200  feet  of  2"  diameter 
pipe  with  an  on-off  control  vah/e  and  drain  and  vent  valved  connectkxis. 

Ductwork  modifKattons  to  install  the  SCR  reactors,  consisting  of  insulated  duct,  isolatton 
damper,  turning  vanes,  and  expansion  joints. 

Ductwortt  consisting  of  insulated  duct.  12'x24'  double-kxiver  isolatmn  damper  with  air 
seal,  and  expansion  joints. 

2  ...... 

1  .. 

ILot 
1  Lot 

ILot 

ILot 

ILot 

1  Lot 

1  Lot 

1  Lot 

1  Lot 

1  Lot 
1  Lot 

Electric  vaporizer  

Mixing  dhamber 

Ammonia  injection  grid  

Ammonia  supply  piping  ••       -    — 

Air  ductwork ...         .    .-        

Sootbtowing  steam  piping  ...„ „ 

Flue  gas  ductwork „ 

SCR  t>ypas8 

Asn  handling  nrwdmcalkins 

Controls  and  instrumentation ■. 

Eleclrical  supply 

Foundations  

Strucbjral  steel 

ExtenskKi  of  the  existing  fly  ash  handling  system  modificatxxis,  consisting  of  one  slide 
gate  valves,  one  material  handbng  valves,  one  segregating  valve,  and  ash  conveyor 
piping.  180  ft  k)ng  with  couplings. 

stanywone  microprocessor  based  controls  lor  me  SCR  system  with  leoaback  from  trie 
plant  controls  for  the  unit  toad,  NOx  emissions,  etc..  indudng  NOx  and  amnx)nia  ana- 
lyzers, air  and  ammonia  flow  monitonng  de%fce8,  and  other  miscellaneous  <nstrumen- 
tatwn. 

Wiring,  raceway,  and  conduit  to  connect  the  new  equipment  and  controls  to  the  existing 
systems. 

Foundations  for  the  equipment  and  ductwork/piping,  as  required. 

Steel  for  access  to  and  support  of  the  SCR  reactors  and  other  equipmert.  ductwork,  and 
pipinB- 

Table  16  shows  the  capital  cost 
estimate  for  the  Merrimack  retrofit  using 
the  same  cost  model  that  was  used  to 
generate  costs  for  EPA's  study.  As 
shown  in  Table  16.  the  total  plant 
capital  reqiiirement  according  to  EPA's 
model  is  $68.53/kW,  which  is  over  20% 
higher  than  the  actual  cost  reported  for 
Merrimack  of  $56/kW.  Thus,  this 
comparison  confirms  the  conservatism 
of  the  cost  methodology  used,  in  EPA's 
study.  : .    -  -„_,^.  ■>.  -.  r  J '' 


!.40: 


»-t'.. 


Table  16.— EPA's  Retrofit  Capital  Table  16.— EPA's  Retrofit  Capital 
Cost    Estimate    Summary    for      Cost    Estimate    Summary    for 

SCR     MODIFICATIONS     TO    A     CY-        SCR     MODIFICATIONS     TO     A     CY- 

(XOne-Fired  Boiler  clone-Fired  Boiler— Continued 


Ai-^.s 


NOx  Control  Technotogy 

SCR 

Boiler  Size  (MW)  ..„ „.. 

330 

Cost  Year ...... 

1994 

Direct  Costs  (S/kW): 

SCR  reactors/ammonia 

31.3 

storage. 

Piping/ductwork 

13.1 

.     ElectricaVPLC 

3.1 

Draft  fans  

0 

PlatfomVinsuiation/erv 

1.1 

ctosure. 

Told  direct  costs  ($/ 

48.6 

,      '*W). 

SCR 

Scope  adder  costs  (y 

kW),  (Yesfl*)):. 

Asbestos  removal  

0 

Transformer 

0 

0 

Air  heater  modroca- 

twns. 

Boiler  system  structural 

0 

reirtforcemenL 

Total  scope  adder 

0 

eoets($/kW). 

48.6 

capitaKSAcW):. 
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Table  16.— EPA's  Retrofit  Capital 
Cost  estimate  Summary  for 
SCR  Modifications  to  a  Cy- 
clone-Fired Boiler— Continued 


SCR 

NOx  Conferoi  Tacmoiogy 

indirect  ooMk 

General  fadiities  

6jfm 

2.4 

Engineering  and  iiome 

10.0% 

4.9 

office  fees. 

Process  contingency  ... 

S.0% 

2.4 

Project  contingency  ..... 

15.0% 

8.7 

Total  Plant  Coet 

67.1 

(TPCXS/kW). 

Constnjction  years  — 

0 

Alowanoe  lor  funds  during 

0 

construction. 

Total  plant  investment  (TPI) 
RoyMy  alowanca 

67.1 

aoo% 

0 

Piepioduction  coat  —     ... 

2.00% 

1.3 

Inwentory  capitai 

Note 

0.13 

IniW  catalyst  and  chami- 

0 

oris  0.00%. 

Total  plant  rec|uir^ 

68.53 

ments  (S/I(W). 

Note:  Coat  for  anhydrous  ammonia  stored  at 
site. 

Baaed  aa  the  record,  including  the 
above  comments  and  responses,  EPA 
concludes  that  SCR  can  be  applied  to 
cyclone  boilers  greater  than  155  MW 
with  at  least  50%  NOx  reduction  at  the 
cost-effectiveness  projected  by  the 
Agency  and  that  SCR  so  applied  is 
comparable  to  Group  1  LNBs. 

iii.  Gas  Rebuming 

Several  comments  were  received  by 
EPA  concerning  the  use  of  gas  rebuming 
technology  on  cyclone  boilers.  These 
comments  primarily  focused  on  tBe  * 
adeqiiacy  of  the  gas  rebuming  system 
design  and  cost  estimation  procedures 
used  in  EPA's  evaluation  of  this 
technology. 

Comment/ Analyses:  In  EPA's 
evaluation,  natural  gas  was  assumed  to 
be  available  within  the  plant  fence  of 
each  appUcation.  Some  commenters  did 
not  agree  with  this  assumption  and 
dted  specific  examples  of  plants  where 
the  nearest  gas  supply  pipeline  is 
several  miles  from  the  plant  sites.  One 
commenter  quoted  a  pipeline  access 
cost  at  $750,000  to  $1,000,000  per  mile 
of  pipeline.  Another  commenter 
provided  pipeline  costs  for  a  specific 
station  weU  below  that  range.  Yet 
another  commenter  suggested  adding  a 
cost  of  a  10  mile  access  pipeline  in 
EPA's  estimates  for  this  technok^. 
This  commenter  suggests  a  minimum 
cost  estimate  of  $10/kW  for  this  pipeline 
addition. 

Another  commenter  provided  detailed 
informaticm  on  the  available  gas 
pipeline  size,  pressure,  and  (^stance 
from  the  plant  for  all  Group  2  cyclone- 


fired  boilen.  This  comments  also  noted 
that  adequate  wellhead  supplies  exist  to 
provide  gas  needed  for  gas  rebuming 
and  that  77  of  the  89  cyclones  included 
in  EPA's  database  are  located  in  the 
Midwest  regions  vrith  abimdant 
pipeline  capacities. 

Another  issue  raised  by  some 
commenters  is  the  natural  gas  to  coal 
price  difilerential  used  by  Q>A  in 
evaluating  gas  rebuming.  While  one 
commenter  fish  that  the  cost  difierential 
used  by  EPA  was  low,  several 
commenters  either  agreed  with  EPA's 
cost  differential  or  suggested  use  of 
lower  difiisrentials.  One  of  these 
commenters  cited  the  results  of  a 
detailed  study  done  to  evaluate  natural 
gas/coal  price  difiierential  at  142 
stations,  which  showed  a  median 
differential  of  only  $0.41/mmBtu  and  a 
mean  average  differential  of  only  $0.49/ 
mmfitu.  Two  commenters  suggested 
using  the  average  differential  of  $0.96/ 
mmBtu  as  reported  in  the  EIA's  Aimual 
Energy  Outiook  (1996)  for  the  years 
2000  to  2005. 

Several  commenters  were  in  general 
agreement  with  EPA's  capital  cost 
estimates  for  the  gas  rebuming 
technology.  Some  provided  examples  of 
actual  retrofits  with  costs  similar  to 
EPA's  costs.  Other  commenters, 
however,  objected  to  EPA's  cost 
estimates.  One  commenter  believed  that 
EPA  should  have  included  the  cost  of 
scope  adders  in  the  evaluated 
technology  costs.  Some  commenters 
provided  their  own  estimates  of  the  gas 
rebuming  cost  ($/ton  NOx  removed  or 
mills/kWhr)  that  were  higher  than 
EPA's  estimates.  One  of  these 
commenters  provided  details  of  a 
specific  study  conducted  by  an 
architectural  engineering  fiirm  for 
specific  cyclone  boilers.  EPA  notes  that, 
as  described  in  the  earlier  preamble 
discussion  on  the  retrofit  nature  of 
EPA'.s  control  costs,  scope  adders  are 
items  that  will  not  be  required  for 
typical  NOx  control  technology  retrofits. 
Additionally,  EPA  does  not  include 
"scope  adders"  in  its  estimates  of  Group 

1  LNB  costs  or  in  its  estimates  of  (kt>up 

2  NOx  control  costs.  Since  the  ultimate 
purpose  is  to  compare  Group  1  boiler 
cost-effectiveness  to  Group  2  boiler  cost- 
effectiveness,  EPA's  approach  provides 
for  a  more  consistent  cost-effectiveness 
comparison  between  the  two  boiler 
types. 

Response:  Through  the  comments 
received  on  the  proposed  rule, 
additional  information  has  become 
available  on  the  availability  of  natural 
gas  supply  at  the  cyclone  boiler 
installations.  Based  on  this  new  ^  .- j 
inf(»mation,  Q'A  has  revised  its  cost 
estimates  for  gas  rebuming  to  include 


costs  aasociated  with  providing  access 
to  gas  supply  beyond  the  plant  fence 
(see  docket  item  IV-A-4).  Further.  EPA 
chose  to  use  the  natiual  gas  to  coal  price 
differential  for  the  year  2010  since  this 
year  would  reflect  the  midpoint  of  the 
expected  compliance  period  for  most  of 
the  Group  2  boilers.  According  to  DOE's 
Energy  Information  Administration 
(ELA)  Aimual  Energy  Outiook  for  1996. 
this  differential  is  §  1.10  per  mmBtu. 
expressed  in  1990  dollars.  The  resulting 
cost-effectiveness  of  gas  rebuming.  as 
shown  in  section  III.B.2  of  this 
preamble,  meets  the  cost  comparability 
criteria. 

Based  on  the  record,  including  the 
above  comments  and  responses,  EPA 
concludes  that  gas  reburning  can  be 
applied  to  cyclone  boilers  greater  than 
155  MW  with  at  least  50%  NOx 
reduction  at  the  cost-effectiveness 
projected  by  EPA  and  that  gas  rebuming 
so  applied  is  comparable  to  Group  1 
LNBs.  As  discussed  above,  applying  the 
requirements  of  section  407(b)(2),  H'A 
is  establishing  a  NOx  emission 
limitation  for  cyclone  boilers  based  on 
SCR  or  gas  rebuming  at  50%  NOx 
reduction  performance.  The  EPA  notes 
that  the  reliance  on  gas  rebuming  in 
setting  emission  limitations  will 
encourage  gas  use  in  appropriate  cases. 

6.  Wet  Bottom  Boiler  NOx  Controls 

At  the  time  the  proposed  rule  was 
issued,  EPA  believed  that  combustion 
NOx  controls  (such  as  overfire  air) 
would  be  applicable  to  all  wet  bottom 
boilers.  This  belief  was  based  on  an 
ongoing  demonstration  by  the  American 
Electric  Power  Company  (AEP).  Since 
overfire  air  (OFA)  seemed  to  be  a  very 
cost-effective  way  of  achieving 
significant  reducticms  (about  50%),  EPA 
did  not  rely  on  any  other  available  NOx 
control  (i.e.,  SCR  or  gas  rebuming)  in 
setting  the  wet  bottom  boiler  emission 
limit.  EPA  has,  however,  received 
comments  that  the  AEP  demonstration 
has  iiot  been  successful  and  that  EPA 
should  investigate  the  retrofit  of  SCR 
and  gas  rebuming  to  wet  bottom  boilers. 

Cbmments/Anoyyses;  llie  utility 
(AEP)  that  is  conducting  the  only 
combustion  NOx  control  demonstration 
on  a  wet  bottom  boiler  has  commented 
that  it  is  inappropriate  to  use  that 
utility's  engineering  estimates  of  what 
may  be  achievable  using  a  two-stage 
OFA  system.  According  to  this  utiUty, 
actiial  reductions  at  their  wet  bottom 
boiler,  based  on  the  retrofit  of  a  two- 
stage  OFA  system,  have  been  22%  at 
90-100%  of  full  load,  31%  at  70%  load, 
and  as  small  as  10%  at  minimum  (60%) 
load. 

One  commenter  believes  that  even  for 
boilers  to  which  the  two-stage  overfire 
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air  approach  may  eventually  apply,  a 
technology  cannot  be  considered  to  be 
available  when  a  single  demonstration 
had  just  begun  at  the  time  the  propniaal 
was  signed.  The  same  commenter  also 
expreued  concerns  related  to  the  fact 
that  the  various  categories  of  wet-bottom 
boilers  featiire  significantly  different 
furnace  size  and  firing  characteristics 
and  thus  would  not  be  able  to  achieve 
acceptable  carbon  burnout  or  protection 
of  the  lower  furnace  from  corrosion. 
This  commenter  also  feels  that  the 
uncertainty  over  applicability  and 
control  performance  prevent  a  thorough 
cost  evaluation. 

According  to  another  commenter, 
SNC31  is  estimated  to  have  a  cost  of  over 
$900/ton  removed,  while  SCR  is 
estimated  to  have  a  cost  of  over  $830/ 
ton.  Allegedly,  these  technologies  may 
not  be  cost-effective  when  applied  to 
wet  bottom  boilere. 

Other  conunenters  have 
recommended  considering  gas 
rebiuning  and  SCR  as  being  viable  and 
cost-effective  approaches  for  controlling 
NOx  from  these  boilers. 

Response:  The  AEP  demonstration  of 
retrofitting  a  two-stage  OFA  system  to  a 
wet  bottom  boiler  has  not  proved  to  be 
successful  as  yet.  Thus,  EPA  does  not 
find  this  technology  to  be  the  best 
system  of  continuous  emission 
reduction  for  wet  bottom  boilers  and  is 
not  using  the  technology  to  establish  a 
NOx  emission  limit  for  wet  bottom 
boilers  in  this  rulemaking. 

In  light  of  the  comments  received, 
EPA  considered  the  applicability,  likely 
performance,  and  projected  cost  of  gas 
rebuming  and  SCR  applications  on  wet 
bottom  boilers.  Using  information  on 
full-scale  installations  of  gas  rebuming 
and  SCR  on  wet  bottom  boilers  and 
information  received  through  the 
comments  on  the  availability  of  natiiral 
gas  at  the  wet  bottom  boilers,  EPA  has 
determined  that  gas  rebuming  and  SCR 
are  available  to  all  wet  bottom  boilers 
that  will  need  to  reduce  NOx  emissions. 
In  any  event,  EPA  maintains  that, 
because  they  are  post-combustion 
control  systems  in  that  they  are  applied 
downstream  of  the  main  combustion 
process,  both  gas  rebuming  and  SCR  are 
available  to  any  boiler  type,  (e.g.,  in  this 
case  wet  bottom  boilers).  61  FR  1457. 
Again,  because  these  are  post-        .  -  ^ : 
combustion  technologies,  their 
application  to  wet  bottom  boilers  raises 
the  same  applicability  and  performance 
considerations  as  those  discussed  in  the 
context  of  cyclone  boilers,  e.g.,  in  the 
proposal  (61  FR  1468  and  1470).  For  the 
same  reason,  the  analysis  of  issues 
concerning  SCR  costs  and  natural  gas 
availability  and  costs  (e.g.,  in  section 
in.B.6.ii^ii  of  this  preamble)  in  the 


context  of  applying  these  technologies 
to  cyclone  boilers  is  fully  appUoable  to 
the  application  of  these  technologies  to 
wet  bottom  boilers.  Having  fully 
addressed  gas  rebuming  and  SCR 
applic^ility,  performance,  and  cost- 
effectiveness-related  issues  in  the 
cyclone  boiler  context,  EPA  finds  that 
these  are  the  best  systems  of  continuous 
emission  reduction  for  wet  bottom 
boilers.  EPA  has  estimated  the  cost- 
effectiveness  of  gas  rebiuning  and  SCR 
as  applied  to  eadi  boiler  in  the  wet 
bottom  boiler  population.  The  same 
approach  as  that  used  for  other  boiler 
types — i.e.,  of  using  the  boilers'  usage 
and  uncontrolled  emissions  to 
determined  the  cost-effectiveness 
distribution — ^was  used  here.  The 
resulting  cost-effectiveness  for  gas 
rebuming  and  SCR  applied  to  wet 
bottom  boilers,  as  shown  in  section 
in.B.2  of  this  preamble,  meet  EPA's  cost 
comparability  criteria.  Based  on  the 
record,  including  the  above  comments 
and  responses,  O'A  concludes  that  gas 
rebuming  and  SCR  can  be  applied  to 
wet  bottom  boilers  with  at  least  50 
percent  NOx  reduction  and  that  gas 
rebuming  and  SCR  so  applied  are 
comparable  to  Group  1  LNBs.  As 
discussed  above,  applying  the 
requirements  of  section  407(b)(2),  EPA 
is  establishing  a  NOx  emission 
limitation  for  wet  bottom  boilers  based 
on  gas  rebuming  and  SCR  at  50  percent 
NOx  reduction  performance. 

7.  Vertically  Fired  Boiler  NOx  Controls 

Comments/ Analyses:  The  Agency 
received  comments  from  approximately 
8  conunenters  (4  utilities,  1  utility 
association,  1  environmental 
association,  1  vendor,  and  1  vendor 
association)  on  the  proposed  onission 
limitation  for  vertically-fired  boilws. 
The  utility  commenters  generally 
supported  the  proposed  limitation  as 
being  achievable  and  comparable  in 
cost,  but  raised  some  concerns  about  the 
ability  of  the  broad  variety  of  boilera  in 
this  category  to  achieve  the  proposed 
limit.  Two  commenters  raised  specific 
concerns  about  the  ability  of  arch-fired 
boilers  to  achieve  the  limit.  These 
commentere  noted  that  because  of 
design  differences,  neither  of  the 
combustion  control  technologies 
demonstrated  on  other  vertically-fired 
boilers  could  be  used  on  ardi-fired 
boilers. 

The  environmental  association  argued 
that  stricter  limits  should  api^y.  The 
vendor  commoater  disagreed  with 
excluding  SNCR  as  a  control  option 
based  on  cost  because  the  only  SNCR 
retrofit  on  a  vertically-fired  boiler  was 
installed  in  an  atypical  manner  with 
numerous  non-licensed  design  changes. 


Response:  As  discussed  in  the 
proposed  rule.  EPA  examined  SNCR 
applications  to  vertically  fired  boilers 
and  found  that  SNCR  did  not  meet  the 
cost  comparability  requirement  Hmioe, 
EPA  did  not  base  the  proposed  wmj^wnon 
limit  for  vertically  fired  boilers  on 
SNCR.  Further,  as  disciissed  in  the 
Group  2  boiler  support  document  (see 
docket  item  IV-A-4),  in  its  examination 
of  SNCR  costs,  EPA  did  not  include  any 
atypical  design  features  that  could  affect 
costs.  Upon  review  of  the  record, 
including  the  above  comments,  EPA  is 
not  revising  its  SNCR  cost  estimates  and 
still  maintains  that  these  costs  do  not 
meet  the  cost  comparability 
requirement. 

Moreover,  EPA,  based  on  its  analysis 
in  the  proposal  and  section  III.B.2  of 
this  preamble  and  applying  the 
requirements  of  section  407(b)(2), 
concludes  diat  an  emission  limit  should 
be  set  for  vertically  fired  boilers  based 
on  the  application  of  combustion 
controls  with  at  least  40%  NOx 
reduction.  However,  in  light  of  the 
information  received  from  commentws 
showing  the  unavailability  of 
combustion  controls  for  ardi-fired 
boilera,  a  subset  of  the  vertically  fired 
boiler  category,  EPA  is  excluding  these 
boilere  from  the  emission  limitation  for 
vertically  fired  boilere.  Because 
combustion  controls  are  extremely  cost- 
effective  (having  a  median  cost- 
effiectiveness  lower  than  the  median  for 
either  wall-fired  or  tangentially  fired 
boilera)  and  can  achieve  significant  NOx 
reduction  (at  least  40  percent),  EPA  has 
determined  that  combustion  controls  are 
the  best  system  of  continuous  emission 
reduction  for  vertically  fired  boilere  and 
that  the  emission  limit  should  not  be 
based  on  other  available  NOx  control 
technologies  (e.g.,  gas  rebuming  or  SCR) 
whose  cost-effectiveness  values  would 
be  much  higher. 

8.  Cell  Bumer  Boiler  NOx  Control 

Comments/Analyses:  Utility 
commentere  agreed  that  plug-in  controls 
for  2-cell  bumer  boilera  are  available 
and  are  comparable  to  LNBs  applied  to 
&oup  1  boilere.  However,  some  of  these 
commentere  asserted  that  non-plug-in 
controls,  thou^  available  tm  cell 
bumw  boilere,  are  not  comparable  to 
Group  1  LNBs. 

A  commenter  stated  diat  pluig-in 
technology  is  available  for  2-cell  bumer 
boilers  and  comparable  to  Group  1  LNBs 
but  is  unavailable  for  3-cell  bumer 
boilers.  The  same  commenter  stated  that 
non-plug-in  technology  is  an  available 
technology  for  cell  bumer  boilera. 
Several  utility  commentere  claimed  that 
non-plug-in  technology  is  not 
comparable  to  Group  1  LNBs.  One 


67152  Federal  Register  /  Vol.  61,  No.  245  /  Thursday.  December  19.  1996  /  Rules  and  Regulations 


conunentOT.  stated  that  capital  costs  tor 
non-plug-in  retrofits  range  firom  $20-27/ 
kW.  whereas  LNBs  average  $14AtW. 
Another  oommenter  estimated  non- 
phig-in  retrofit  wovild  cost 
approximately  $30/kW  as  opposed  to 
$6/kW  for  plug-in  retrofit.  However,  yet 
another  commenter  asserted  that  cost 
and  cost-efEsctiveness  of  non-plug-in 
retrofit  at  Brayton  Point  Unit  No.  3  are 
within  the  cost  range  for  Group  1  LNBs. 
This  commenter  used  EPA's 
methodology  to  determine  a  cost  of  $24/ 
kW  and  cost-efiiactiveness  of  Sill/ton 
for  the  Brayton  Point  retrofit 

Response:  In  its  proposal,  EPA 
considered  plug-in  controls  to  be 
available  for  controlling  NOx  emissions 
from  2-cell  burner  boilers  and 
considered  non-plug-in  controls  to  be 
broadly  applicable  on  cell  burner 
boUers,  including  those  with  3-oell 
configurations.  Further,  EPA  found  both 
of  these  controls  to  be  comparable  to 
Ooup  1  LNBs.  The  proposed  limit  of 
0.68  u>/mmBtu  was  then  based  on 
achieving  50%  NOx  reduction  with 
either  of  the  plug-in  or  non-plug-in 
controls. 

The  comments  received  support 
EPA's  position  with  respect  to 
applicability  of  plug-in  and  non-phig-in 
controls  and  costs  of  plug-in  controls. 
However,  comments  express  concerns 
with  the  costs  of  non-plug-in  controls. 
EPA  continues  to  believe  that  non-plug- 
in  controls  are  comparable  to  LNBs. 
EPA's  position  with  respect  to  cost  of 
non-plug-in  controls  is  supported  by  the 
information  obtained  on  the  retrofit  at 
Brayton  Point  Unit  2  by  the  utility  that 
owns  this  unit  (see  docket  item  IV^)- 
30).  Based  on  the  record,  including  the 
above  comments  and  responses,  EPA 
concludes  that,  as  set  forth  in  the 
proposal  and  section  IILB.2  of  this 
preamble,  plug-ins  and  non-plug-ins 
applied  to  cell  burner  boilers  at  50    ^ 
percent  NOx  reduction  are  comparable 
in  cost-effectiveness  to  Group  1  LNBs. 
As  discxissed  above,  applying  the 
requirements  of  section  407(b)(2),  EPA 
is  establishing  a  NOx  emission 
limitation  for  cell  burner  boilers  based 
on  plug-ins  and  non-plug-ins  at  50 
percent  NOx  reduction  performance. 
Because  plug-ins  and  non-plug-ins  are 
extremely  cost-effective  (having  a 
median  cost-effectiveness  lower  than 
either  wall-fired  or  tangentially  fired 
boilers)  and  can  achieve  significant  NOx 
reduction  (at  least  50  percent),  EPA  has 
determined  that  plug-ins  and  non-plug- 
ins  are  the  best  system  of  continuous 
emission  reduction  for  cell  burner 
boUers  and  that  the  emission  limit 
should  not  be  based  on  other  available 
NOx  control  technologies  (e.g.,  gas 
rebuming  or  SCR),  whose  cost- 


efiisctiveness  values  would  be  much 
higher. 

9.  Revision  of  Proposed  Group  2  Boiler 
NOx  Emission  Limits 

In  the  proposal.  EPA  chose  to  set  the 
emission  limits  for  the  various  (koup  2 
boiler  populations  at  the  emission  rates 
that  a  target  of  about  95%  of  the 
pertinent  populations  could  meet.  In 
light  of  the  compliance  flexibility 
available  due  to  emissions  averaging 
and  AEL,  the  above  approach  was 
considered  to  be  conservative.  The 
Agency,  however,  requested  comment 
on  whether  the  approach  should  be 
consistent  with  the  approach  being  used 
in  revision  of  Group  1  boiler  limits.^ 

Comments/Analyses:  For  cell  burnms, 
several  utility  commenters  agreed  that 
the  proposed  emission  limit  is 
reasons^le.  According  to  one  other 
commenter,  experience  with  cell  burner 
boilers  operated  by  the  commenter 
shows  that  the  proposed  limit  can  be 
achieved  and  provides  a  margin  to 
accommodate  uncontrollable  variability. 
However,  the  commenter  believes  that 
any  lower  limit  may  be  difficult  to 
achieve,  especially  for  boilers  owned  by 
other  utilities,  because  the  commenter's 
boilers  appear  to  have  below  average 
imcontrolled  rates.  One  other 
commenter  believes  that  the  data  bom 
the  plug-in  retrofit  of  Muskingimi  River 
Unit  5  indicates  that  the  limit  can  be 
met.  While  the  design  of  that  unit  differs 
significantly  firom  other  cell  burner 
boilers  in  the  AEP  system,  the 
commenter  supports  EPA's  proposed 
limits. 

Other  commenters  support  setting 
more  stringent  NOx  limits  for  all  Croup 
2  boilers  and  cyclones  in  particular, 
stating  that  EPA  should  set  an  emission 
limitation  based  on  the  emission  rates 
that  50%  of  the  population  can  meet, 
since  boilers  not  meeting  the  resulting 
limitation  can  average  their  emissions 
with  other.  loMrer  emitting  boilers,  or 
apply  for  an  AEL. 

Response:  EPA  based  the  emission 
limit  for  Group  2  boilers  on  the 
emission  rate  that  85  percent  to  90 
percent  of  the  aSscted  boilers  could 
meet  on  an  individual  unit  basis.  Based 
on  the  comments,  EPA  concludes  that  it 
should  be  consistent  in  its  approaches 
for  establishing  the  emission  limits  for 
Phase  n.  Group  1  boilers  and  Group  2 
boilers.  In  light  of  the  compliance 
flexibility  available  due  to  emissions 
averaging  and  alternative  emission 
limitations  (AELs),  this  approach  is 


^  For  the  Group  1  emUaion  limits,  EPA  baaed  the 
achievable  limit  on  the  point  at  which 
approximately  90%  of  the  afiactsd  boilers  would 
lUiely  meat  the  limit 


reasonable.  Since  there  is  no  restriction 
on  what  boiler  types  may  be  included  in 
an  averaging  plan.  Phase  II,  Group  1  and 
Group  2  boilers  have  the  same  overall 
opportimities  for  averaging.  Under  the 
NOx  regulations,  the  availability  of 
AELs  is  also  not  different  among  boiler 
types. 

As  explained  in  the  context  of  Group 
1  boilers,  in  its  Group  2  boiler  database, 
EPA  replaced  long  term  ETS 
uncontrolled  NOx  rates  with  short  term 
CREV  rates  (see  docket  item  IV-A-4). 
Using  short-term  CREV  data  and  quality 
assured  short-term  emission  data,  EPA 
was  able  to  obtain  uncontrolled 
emission  data  for  about  98%  of  the 
Group  2  population.  This  revised 
database  was  used  in  establishing  any 
revised  emission  limits  described 
below. 

J.  Cell  Burners 

As  elaborated  above,  none  of  the 
commenten,  including  utilities  with 
cell-burner  NOx  control  retrofits 
claimed  that  the  proposed  0.68  lb/ 
mmBtu  was  not  a  reasonable  limit  to 
require  if  plug-ins  or  non-plug-ins  were 
installed.  The  only  adverse  comments 
were  either  that  the  control  technology 
(i.e.,  non-plug- ins)  is  not  comparable  to 
LNBs  on  Group  1  boilers  or  that  a  more 
stringent  emission  limit  should  be 
established.  EPA's  projections  show  that 
about  80  percent  of  the  cell  burner 
boilers  can  achieve  the  0.68  Ib/mmBtu 
limit  on  an  individual  unit  basis. 
Although  EPA's  general  approach  is  to 
set  the  emission  rate  at  a  level  that  85 
percent  to  90  percent  of  the  units  are  . 
projected  to  achieve  on  an  individual 
imit  basis,  EPA  decided,  in  these  unique 
circumstances  where  no  commenter 
contests  the  achievability  of  0.68  lb/ 
mmBtu  with  plug-ins  or  non-plug-ins,  to 
set  that  level  as  the  emission  limit.  With 
commenters  asserting  that  a  more 
stringent  rate  may  not  be  achievable, 
there  is  no  basis  for  setting  a  lower 
limit.  For  this  reason  and  the  reasons  set 
forth  in  section  I.B.I  of  this  preamble, 
EPA  is  setting  0.68  Ib/mmBtu  as  the 
emission  limit  for  cell  burnere  based  on 
plug-ins  and  non-plug-ins. 

//.  Cyclones 

As  explained  above,  EPA  is 
establishing  an  emission  limit  for 
cyclone  boilers  greater  than  155  MW 
based  on  gas  rebuming  and  SCR  at  50% 
NOx  reduction  performance.  Applying 
the  projected  50%  emission  reduction  to 
the  imcontrolled  emissions  of  each 
boiler  in  the  cyclone  boiler  population 
for  which  NOx  limits  are  to  be  set  under 
section  407(b)(2),  EPA  determined  the 
percentage  of  the  boilers  that  could 
achieve  various  NOx  performance  levels 


>- 
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on  an  individual  unit  basis,  as  shown  in 
the  table  below. 


NOx  level 
(b/mmBlu) 

%of  boilers 

meeting  NOx 

level 

1  •  I&    ••••■•••••*••••■•*•■■•■«•••••«•#••••••• 

0^ 

100 
95 

90J 
80 

0.82 

86 

The  table  indicates  that  89%  of  the 
cyclone  boilers  can  achieve  on  an 
individiial  unit  basis  a  NOx  controlled 
emission  rate  of  0.86  Ib/mmBtu. 
Applying  its  general  approach  of  setting 
emission  limits  based  on  reasonable 
achievability,  EPA  sets  that  rate  as  the 
emission  limit  based  on  gas  lebuming 
and  SCR.  EPA  recognizes  that  a  rate  of 
0.87  Ib/mmBtu  would  also  yield  an  89 
percent  individual-unit  achievability 
level.  However,  because  of  emissions 
averaging  under  §  76.10,  this  would 
likely  reduce  the  amount  of  NOx 
reductions  realized  since  a  cyclone 
boiler  could  meet  0.86  Ib/mmBtu  and 
other  units  in  an  averaging  plan  could 
use  the  excess  reduction  to  reduce  less 
themselves.  Taking  account  of  this 
likely  environmental  result,  EPA  adopts 
the  0.86  Ib/mmBtu  emission  limit  -    ... 

lii.  Wet  Bottom  Boilers 

As  explained  above,  EPA  is 
establishing  an  emission  limit  for  wet 
bottom  boilers  greater  than  65  MW 
based  on  gas  rebuming  and  SCR  at  50% 
NOx  reduction  performance.  Applying 
the  projected  50%  emission  reduction  to 
the  tmcontroUed  emissions  of  each 
boiler  in  the  wet  bottom  boiler 
population  for  which  NOx  Umits  are  to 
be  set  under  section  407(b)(2],  EPA 
determined  the  percentage  of  the  boilers 
that  could  achieve  various  NOx 
performance  levels  on  an  individual 
imit  basis,  as  shown  in  the  table  below. 


NOx  level 
(lynrwnBtu) 

%of  txMlers 

meeting  NOx 

level 

0.96 

100 

0.94 .: 

0.84 

0.8....„ „ 

91 
87.8 
78.7 

The  table  indicates  that  87.8%  of  the 
wet  bottom  boilers  can  achieve  a  NOx 
controlled  emission  rate  of  0.84  lb/ 
mmBtu.  Applying  its  general  approach 
of  setting  emission  limits  based  on 
reasonable  achievability,  EPA  sets  that 
rate  as  the  emission  limit  based  on  gas 
rebuming  and  SCR.  EPA  recognizes  that 
a  rate  of  up  to  0.93  Ib/mmBtu  would 
also  yield  an  87.8  percent  individual- 
unit  achievabihty  level.  However, 


because  of  emissions  averaging  under 
§  76.10,  this  would  likely  reduce  the 
amount  of  NOx  reductions  realized 
since  a  wet  bottom  boiler  could  meet 
0.84  Ib/mmBtu  and  other  units  in  an 
averaging  plan  could  use  the  excess 
reduction  to  reduce  less  themselves. 
Taking  aocoimt  of  this  likely 
environmental  result,  EPA  adopts  the 
0.84  Ib/mmBtu  emission  limit. 

iv.  Vertically  Fired  Boilers 

As  explained  above,  EPA  is 
establishing  an  emission  limit  for 
vertically  fired  boilers,  excluding  arch 
fired  boilers,  based  on  combusticHi 
controls  at  50%  NOx  reduction 
performance.  Applying  the  projected 
50%  emission  reduction  to  the 
uncontrolled  emissions  of  each  boiler  in 
the  vertically  fired  boiler  population  for 
which  NOx  limits  are  to  be  set  under 
section  407(b)(2),  EPA  determined  the 
percentage  of  the  boilers  that  could 
achieve  various  NOx  performance  levels 
on  an  individual  imit  basis,  as  shown  in 
the  table  below. 


NOx  level 
(Ib/mmBtu) 


1.00 
OM 
0.83 
0.80 
0.74 


%of  tx)ilers 

meeting  NOx 

level 


100 
96.4 
92.9 
89.3 
82.1 


The  table  indicates  that  89.3%  of  the 
vertically  fired  boilers  can  achieve  a 
NOx  controlled  emission  rate  of  0.80  lb/ 
mmBtu.  Applying  its  general  approach 
of  setting  emission  limits  based  on 
reasonable  achievability,  EPA  sets  that 
rate  as  the  emission  limit  based  on 
combustion  controls.  EPA  recognizes 
that  a  rate  of  up  to  0.82  Ib/mmBtu 
would  also  yield  an  89.3  percent 
individual-unit  achievability  level. 
However,  because  of  emissions 
averaging  imder  §  76.10,  this  would 
likely  reduce  the  amount  of  NOx 
reductions  realized  since  a  vertically 
fired  boiler  could  meet  0.80  Ib/mmBtu 
and  other  units  in  an  averaging  plan 
could  use  the  excess  reduction  to  reduce 
less  themselves.  Taking  accoimt  of  this 
likely  environmental  result,  EPA  adopts 
the  0.80  Ib/mmBtu  emission  limit 

C.  Compliance  Issues 

This  final  rule  implements  Phase  II  of 
the  Nitrogen  Oxides  Reduction  Program 
for  which  EPA  must:  (1)  E>etermine  if 
more  effective  low  NOx  burner 
technology  is  available  to  support  more 
stringent  standards  for  Phase  II,  Group 
1  boilers  than  those  established  for 
Phase  I;  and  (2)  establish  limitations  for 
Group  2  boilers  based  on  NOx  control 


technologies  that  are  comparable  in 
cost-effectiveness  to  LNBs. 

A  utility  can  choose  to  comply  with 
the  rule  in  one  of  three  ways:  (1)  Meet 
the  standard  aimual  emission 
limitations  at  each  of  its  imits;  (2) 
average  the  emission  rates  of  two  or 
more  units  that  it  owns  or  operates, 
which  allows  utiUties  to  over-control  at 
units  where  it  is  technically  easier  and 
less  expensive  to  control  emissions  and 
under-control  at  other  units;  or  (3)  if  the 
standard  emission  limit  caimot  be  met 
at  a  imit  after  installing  the  technology 
on  which  the  limit  is  based  and  which 
is  designed  to  meet  the  limit,  the  utiUty 
can  apply  for  a  less  stringent  alternative 
emission  limit  (AEL).  Phase  I  units  are 
required  to  meet  the  applicable  limits  by 
January  1, 1996;  imder  the  proposed 
rule,  EPA  stated  that  the  statutorily  . 
mandated  date  by  which  Phase  n  units 
must  meet  the  appUcable  limits  is 
January  1,  2000. 

Comment:  Utihty  commenters 
contend  that  the  language  in  section 
407(b)(2)  shows  that  there  is  no 
statutorily  required  compliance  date  for 
Phase  n.  Group  1  and  Group  2  boilers. 
EPA  allegedly  has  no  basis  to  set  any 
deadline  luitil  it  provides  appropriate 
justification.  They  contend  that  EPA 
must  provide  a  statement  of  purpose 
justifying  the  reasonableness  of  the 
January  1,  2000  deadline  or  propose  an 
alternative  that  can  be  justified. 
Commenters  also  express  concern  that 
scheduling  the  design,  procurement, 
and  testing  of  NOx  retrofit  technologies 
wall  make  compliance  with  the  January 
1,  2000  deadline  difficult,  especially 
since  four  times  as  many  boilers  are. 
subject  to  NOx  emission  limitations  in 
Phase  n  as  were  in  Phase  I.  Other 
commenters  contend  that  EPA  does  not 
have  the  authority  to  extend  the 
compliance  date  because,  except  in 
cases  where  the  Act  requires  earlier 
compliance,  it  clearly  requires 
compliance  by  January  1,  2000.  Other 
commenters  state  general  opposition  to 
extending  the  compliance  deadline 
because  of  industry  awareness  of 
impending  emission  reductions  that 
would  be  required  and  because  any 
delay  in  the  implementation  of  the  rule 
will  only  serve  to  delay  the  benefits 
associated  with  the  rule.  Many 
conunenters  opposed  to  an  extension  in 
the  compUance  date  state  that  the 
availability  of  compUance  alternatives 
(i.e.,  averaging  and  AELs)  support  the 
establishment  of  limits  more  stringent 
than  those  proposed. 

Response:  Some  commenters  argue 
that  section  407  does  not  set  a  specific 
deadline  for  compUance  by  Phase  D, 
Group  1  and  Group  2  boilers  with  Phase 
n  NCbc  emission  limitations.  Acc(»ding 
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to  these  commenters,  by  not  setting  a 
specific  Phase  n  deadline,  section  407 
left  the  matter  to  the  discretion  of  the 
Administrator. 

EPA  concludes,  however,  that  section 
407  sets  a  Phase  II  compliance  deadline 
of  January  1 ,  2000  both  for  Group  1 
boilers  subject  to  the  Phase  11  NOx- 
amimtifin  limitations  under  section 
407(b)(2)  and  Group  2  boilers.  Section 
407(a),  entitled  "Applicability",  states: 

On  the  date  that  a  coal-find  utility  unit 
becomes  an  affected  unit  pursuant  to  section 
404.  405, 409,  or  on  the  date  a  unit  subject 
to  the  provisions  of  section  404(d]  or  409(b). 
must  meet  the  SO2  reduction  requirements, 
each  such  unit  shall  become  an  affected  unit 
for  purposes  of  this  section  and  shali  be 
subject  to  the  emission  limitation  for  nitrogen 
oxides  set  forth  herein.  42  U.S.a  7eSl{[a). 
(emphasis  added). 

The  provision  first  establishes  a  general 
nUe  that  a  coal-fired  unit  becomes 
"sub)ect  to"  the  applicable  NOx 
emission  limitation  on  the  date  that  the 
unit  becomes  an  "affacted  unit  under 
section8-404,  405.  (or)  409"  (42  U.S.C. 
7651f(b)(l)).  i.e..  on  the  same  date  it 
becomes  svibfect  to  the  SO2  emissions 
limitation.  The  Act  defines  "affected 
tmlt"  as  a  unit  that  is  "subject  to  the 
emission  reduction  requirements  or 
limitations  under  (title  TV)".  42  U.S.C 
7£51a(2).  Sections  404  (covering  Phase 
I  tinits  in  Phase  I).  405  (covering  Phase 
I  and  Phase  n  imits  in  Phase  11).  and  409 
(covering  Phase  n  repowering  extension 
units)  are  the  sections  under  which 
utility  imits  are  allocated  SO2 
allowances  under  Phase  I  and  Phase  n,^ 
which  allowances  serve  as  the  SO3 
emissions  limitation  unless  the  unit 
buys  or  sells  allowances.  EPA  concludes 
that  the  phrase,  "affected  unit  under 
section  404,  405,  lor)  409".  refers  to  a 
unit  that  is  subject  to  the  SO2  emissions 
limitation  established  in  those  sections. 

EPA  maintains  that  the  general  rule 
established  in  section  407(a)  governs 
and,  when  applied  to  specific  imits,  sets 
a  specific  NOx  compliance  deadline, 
except  to  the  extent  any  other  provision 
in  section  407  modifies  that  compUance 
deadline.  There  are  additional 
provisions,  including  a  portion  of 
section  407(a)  itself,  that  address  the 
comphanoe  deadline.  However,  contrary 
to  some  commenters.  the  existence  of 
those  provisions  does  not  mean  that 
section  407(a)  bils  to  set  a  general  rule 
for  determining  the  compliance 
deadline.  On  the  contrary,  these 
additional  provisions  modify  the 
general  rule  for  the  NOx  compliance 


"Section  406.  which  provide*  for  bonus 
allowance*  if  elected  by  a  State  Governor,  changes 
the  bonus  aUowrance*  for  2000-2000  under  taction 
40S  far  uniu  located  in  tha  State. 


deadline  but  only  for  specifibd 
categories  of  units. 

In  partictilar,  section  407(a)  itself 
contains  an  exception  for  those  imits 
(i.e..  Phase  I  extension  units  under 
section  404(d)  and  Phase  II  repowering 
extension  units  under  section  409(b)) 
that  are  given  extra  allowances  to 
extend  the  date  by  which  they  are 
required  to  make  reductions  in  SO2 
emissions.  The  provision  similarly 
extends  the  deadline  for  NOx 
compliance  to  coincide  with  the  year  in 
which  the  extra  allowance  allocaticHis 
cease.  This  provision  modifies,  for  those 
categories  of  units,  the  general  rule  for 
the  NOx  compliance  deadline. 

In  addition,  section  407(b)(1),  which 
requires  the  Administrator  to  set  NOx 
emission  limitations  for  tangentially 
fired  and  dry  bott(»n  wall  fired  boilws, 
states: 

After  January  1, 1995.  it  shall  be  unlawful 
for  any  unit  that  is  an  affected  unit  on  that 
date  and  is  of  the  type  Usted  in  this 
paragraph  to-emit  nitrogen  oxides  in  excess 
of  the  emission  rate  set  by  the  Administrator 
pursuant  to  (section  407(b)(1)).  42  U.S.C 
76SlQbMl)  (emphasis  added). 

This  provision  modifies  the  general  rule 
for  NOx  compliance  deadlines,  as 
applied  to  Phase  I  units.  Under  section 
407(a),  Phase  I  units  would  be  subject  to 
the  applicable  Phase  I  NOx  emission 
limitation  on  the  date  that  they  becmne 
subject  to  the  Phase  I SO7  emission 
limitation.  However,  the  section 
407(b)(1)  provision  limits  the 
application  of  such  a  NOx  compliance 
(^dline  to  those  Phase  I  units  that,  as 
of  January  1, 1995,  are  subject  to  the  SO2 
emissions  limitation.  All  Table  A  units 
are  subject  to  the  SO2  limitation  on 
January  1, 1995,  but  only  substitution 
units  with  substitution  plans  approved 
and  effiective  as  of  that  date  meet  that 
requirement.  EPA  has  interpreted  this 
provision  to  mean  that  substitution 
units  with  plans  approved  and  effective 
after  January  1, 1995  are  not  subject  to 
the  NOx  emission  limitations  until 
January  1,  2000,  the  date  on  which  they 
are  subject  to  the  SO2  emission 
limitation  under  section  405.  40  CFR 
76.1(c).  In  short,  contrary  to  some 
commenters,  section  407(a)  does  not 
make  the  section  407(b)(1)  provision 
redundant;  the  section  407(b)(1) 
provision  modifies,  for  some  Phase  I 
imits,. the  general  rule  established  in 
section  407(a]  for  determining  NOx 
compliance  deadlines. 

In  addition,  section  407(d)  provides 
for  a  15-month  extension  of  the 
compliance  date  for  Phase  I  units  that 
are  subject  to  section  407(b)(1)  and  meet 
certain  requirements.  The  extension  is 
provided  for  units  whose  owner  or 
operator  shows  that  the  necessary 


control  technology  is  not  "in  adequate 
supply  to  enable  its  installatioh  and 
operation  at  the  unit,  consistent  with 
system  reliability,  by  January  1, 1995". 
42  U.S.C.  7651f(d). 

Despite  these  modifications  of  the 
general  compliance  deadline  provision 
in  section  407(a),  that  general  provision 
still  governs  certain  categories  of  units. 
For  example,  section  407(b)(2)  provides 
that  the  Administrator  may  revise  by 
January  1, 1997  the  NOx  emission 
limitations,  set  under  section  407(b)(1) 
for  tangentially  fired  and  dry  bottom 
wall  fired  boilers.  Under  section  407(a). 
any  revised  emission  limitations  apply 
to  units  starting  on  the  date  on  whidi 
they  become  subject  to  the  SO2 
emissicms  limitation,  i.e.,  January  1, 
2000  for  Phase  II  units  that  are  allocated 
allowances  under  section  405  and  have 
tangentially  fired  or  dry  bottom  wall 
fired  boilers.  In  order  to  remove  any 
ambiguity  as  to  whether  revised 
emission  limitations  would  apply  to 
Phase  I  units  subject  to  the  origiiial 
limitations  for  tangentially  fired  or  dry 
bottom  wall  fired  units,  there  is  a 
proviso  at  the  end  of  section  407(b)(2) 
stating  that  such  Phase  I  units  are  not 
subject  to  any  revised  emission  '~~ 

limitation. 

Similarly,  the  general  compliance 
deadline  provision  applies  to  Phase  n 
units  that  are  allocated  allowances 
under  section  405  and  have  other  types 
of  coal-fired  boilers.  Under  section 
407(a).  those  units  are  subject  to  the 
NOx  emission  limitations  for  their 
respective  boiler  types  starting  on  the 
date  on  which  they  are  subject  to  the 
SO2  emissions  limitation,  i.e..  January  1, 
2000. 

Some  commenters  suggested  that 
section  407(a)  merely  establishes  what 
units  are  affected  units  subject  to  NOx 
emission  limits  and  not  the  date  on 
which  the  NOx  emission  limits  apply. 
However,  it  is  difficult  to  see  how  a 
section  that  idmtifies  "the  date"  on 
which  a  unit  is  "subject  to"  the  NOx 
emission  limits  could  be  interpreted  as 
not  setting  a  NOx  compliance  deadline. 
These  conmienters  attempted  to 
drcimivent  this  language  in  section 
407(a)  by  distinguishing  between  (1)  the 
date  on  which  a  unit  is  "an  affected  unit 
under  section  407"  and  is  "subject  to" 
the  NOx  emission  limits  and  (2)  the  date 
on  which  a  unit  must  comply  with  such 
emission  limits.  Allegedly,  a  unit  can  be 
"subject  to"  an  emission  limit  on  a 
given  date  but  not  required  to  comply 
with  such  emission  limit  imtil  a  later 
date. 

The  commentera'  interpretation  of 
section  407(a)  renders  meaningless  the 
establishment  of  a  specific  date  on 
which  a  unit  becomes  "subject  to"  the 
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NOx  emission  limit  If  a  unit  is  "subject 
to"  a  NOx  emission  limit  on  a  given 
date  without  being  required  to  meet  the 
limit  on  that  date,  then  the  specific  date 
on  which  the  imit  becomes  "subject  to" 
the  limit  is  of  no  consequence.  Other 
sections  of  title  IV  impose  the  non- 
emission-limit  requirements  concerning 
NOx  (e.g.,  the  requirement  to  submit  a 
permit  application  and  compliance  plan 
under  section  408(f)  and  the  monitoring 
requirements  of  section  412)  on  affected 
units  but  specify  different  dates  by 
which  those  requirements  must  be  met. 
The  subject-to-the-limit  date  imder 
section  407(a)  is  irrelevant  to  the  non- 
emission-limit  reqiiirements;  in  fact,  the 
°  compliance  dates  for  the  non-emission- 
limit  requirements  logically  precede  the 
subject-to-the-limit  dates  \mder  section 
407(a).  See,  e.g.,  42  U.S.C. 
7651g(c)(l)(A)  (deadline  for  submission 
of  Phase  I  NOx  compliance  plans)  and 
(f)  (deadline  for  submission  of  Phase  II 
NOx  compliance  plans)  and  42  U.S.C 
7651k(b)  (deadline  for  submission  of 
Phase  I  unit  monitor  installation)  and  (c) 
(deadline  for  Phase  II  monitor 
installation).  Yet,  Congress  carefully 
crafted  language  in  section  407(a)  to 
identify  specific  dates  on  which  imits 
become  "subject  to"  the  NOx  emission 
limits.  Because  the  conunenters' 
interpretation  essentiaUy  reads  this 
carefiilly  crafted  language  out  of  the 
statute,  EPA  rejects  this  interpretation.^^ 

In  support  of  their  interpretation,  the 
commoiters  pointed  to  language  in 
section  405  with  regard  to  SO2 
emissions  limitations.  While  the  first 
sentence  of  section  405(a)  states  that 
each  existing  unit  is  "subject  to"  the 
limitations  in  the  section  "(a)fter 
January  1,  2000"  (42  U.S.C  765ld(a)(i)), 
subsequent  provisions  of  section  405 
state  that  "after  January  1,  2000,  it  shall 
be  unlawful  for"  a  given  category  of 
units  to  exceed  the  applicable  SO2 
emissions  limitation.  See,  e.g.,  42  U.S.C. 
7651d(b)(l).  However,  despite  some 
similarity  in  language  in  sections  405 
and  407,  the  conunenters  ignore  a 
crucial  difference  between  the  sections. 
On  its  face,  the  first  sentence  of  section 
405(a)(i),  which  establishes  the  January 
1, 2000  compliance  date  for  all  existing 
utility  units,  is  a  short-hand  summary  of 
the  long  series  of  subsequent  provisions 
of  section  405.  Those  provisions 
(section  405(b)  through  (j))  repeat  the 


January  1,  2000  compliance  date  ^  and 
then  lay  out  in  detail  the  formulas  for 
allocating  allowances  for  specific 
categories  of  existing  utility  units.  In 
contrast,  as  discussed  above,  section 
407(a)  sets  the  general  rule  for 
determining  a  unit's  compliance  date  for 
the  NOx  emission  limitations,  and  the 
subsequent  provisions  in  section  407(a) 
and  other  parts  of  section  407  modify 
that  compliance  date  for  some,  but  not 
all,  categories  of  units.^^ 

Regaroing  concerns  expressed  by 
some  conunenters  about  retrofitting 
NOx  control  systems  to  meet  the 
January  1, 2000  compliance  deadline, 
actual  experience  to  date  in  preparing 
for  Phase  I  indicates  the  conunenters' 
anticipated  technology  shortage  may  not 
materialize.  Out  of  266  Phase  I  boilers 
subject  to  Phase  I  NOx  emission 
limitations,  EPA  received  only  9 
requests  for  the  15-month  compliance 
extension  under  section  407(b)(2)  of  the 
Act.  Moreover,  EPA  has  already 
received  numerous  inquiries  and 
submissions  concerning  the  early 
election  provision  in  §  76.8  of  the  NOx 
rule,  which  allows  for  compliance  with 
the  Phase  I  NOx  emission  limitations  in 
1997  by  imits  subject  to  NOx  emission 
limitations  starting  in  Phase  II.  This 
suggests  that  an  adequate  supply  of  NOx 
control  technolMies  is  available. 

In  any  event.  Congress,  in  section 
407(a),  set  a  fixed  NOx  compliance  date 
for  units  subject  to  the  revised  emission 
limits  under  section  407(b)(2)  of  the 
Group  1  emission  limits.  Further,  while 
Congress  was  obviously  aware  of  the 
option — ^which  it  exercised  with  regard 
to  Phase  I — of  providing  for  15-month 
extensions  of  the  statutory  compUance 
deadline  for  Phase  n.  Congress  did  not 
adopt  such  a  provision.  EPA  concludes 


^While  the  coinplianc8.<late  provisioiu  of 
tacUon  407  Bra  not  wall  written  and  are  difficult  to 
parse,  EPA  does  not  conclude  that  the  provisions 
are  ambiguous.  However,  if  they  were  considered 
ambiguous,  the  Agency  m«int«in«  that  iia 
intwpralation  is  leasonaUa. 


^  The  repetition  of  only  the  January  1,  2000  date 
in  this  context  is  not  a  basis  for  rejecting  this 
interpretation  of  section  40S. 

i*The  commenters  also  cite  language  in  s«ctions 
404  and  412.  The  first  sentence  of  section  404(a)(1) 
states  that  "(a)fter  ^nuary  1, 199S,  each  source  that 
includes  one  or  more  units  listed  in  Table  A  is  an 
a%cted  source  under  this  section",  and  the  second 
sentence  adds  that  "(a)(ter  January  1, 1995,  it  shall 
be  unlawful  for  any  affected  unit"  to  exceed  the  SO' 
emissions  UmiUUon.  42  U.S.C  7651c(a)(l).  EPA's 
approach  to  interpreting  section  407(a)  does  not 
render  superfluous  the  second  sentence  of  section 
404(a)(1).  The  first  sentence  addresses  only  Table  A 
units  and  explains  that  a  source  that  includes  any 
such  unit  is  an  affected  source.  The  second 
sentence  addresses  all  affected  units  in  Phase  t, 
which  includes  substitution  units  under  section 
404(b)  and  (c)  and  compensating  units  under 
section  408(c)(1)(b),  and  sets  forth  in  detail  their 
S02  emissions  limitation.  Similarly,  the  cited 
language  in  section  412(e)  (Le.,  "(i)t  shall  be 
unlawful"  tooperate  without  complying  with 
section  412)  is  irrelevant  to  the  inlBipreUtion  of 
section  407.  The  section  412  language  does  not 
relate  at  all  to  emission  limitations  and  raters,  in 
general  terms,  to  the  requirements  speafiad  in  the 
other  provteions  of  section  412. 


that  it  therefore  lacks  the  statutory 
authority  to  establish  such  an  extension 
by  regulation. 

D.  Title  IV  NOx  Program 's  Relationship 
to  Title  I  and  NOx  Trading  Issues 

The  provisions  of  title  IV,  which 
specify  requirements  for  NOx 
reductions  in  order  to  control  acid 
deposition,  have  often  been  compared  to 
provisions  of  title  I,  which  specify 
requirements  for  attainment  and 
maintensmce  of  national  ambient  air 
quaUty  standards.  Since  NOx  reduction 
is  an  integral  element  in  achieving  the 
air  quality  goals  as  specified  imder  both 
titles,  general  concern  has  been 
expressed  as  to  the  consistency, 
compatibihty,  and  necessity  of 
potentially  duplicative  regulatory 
burdens  for  those  utilities  subject  to 
regulations  under  both  titles. 

Further,  in  the  preamble  to  the 
proposed  rulemaking,  EPA  solicited 
comment  on  the  legal  basis  and 
workability  of  a  NOx  trading  system 
under  title  IV.  See  61  FR  1477.  NOx 
trading  involves  giving  credit  for 
emission  reductions  that  are  achieved 
beyond  the  minimiiTn  required  by 
applicable  emission  limitations  and 
allowing  credits  to  be  transferred  for  use 
by  other  entities  in  meeting  their 
emission  limitations.  In  the  proposal 
preamble,  EPA  noted  that  regional 
emissions  trading  is  being  considered  by 
the  eastern  U.S.  to  address  ozone 
nonattainment  problems  in  that  region. 
Hie  preamble  discussed  the  efforts  of 
the  Ozone  Transport  Commission  (OTC) 
to  develop  a  NOx  cap  and  trade 
program,  which  is  «iniilar  to  the  Add 
Rain  SO2  cap  and  trade  program,  for  the 
northeast  and  of  the  Ozone  Transport 
Assessment  Group  (OTAG)  to  consider 
a  corresponding  NOx  program  for  the 
eastern  half  of  tiie  U.S.  EPA's  guidance 
on  open  market  trading  was  aho 
discussed. 

Cbnunent:  Utilities  commented  on  the 
legal  necessity  to  coordinate  compUance 
deadlines  of  tiUe  IV  with  other  NOx 
initiatives,  refisrencii^  the  requirements 
of  Executive  Order  12866.  The  same 
commenters  encoiuaged  the  Agency  to 
tailor  its  regulations  to  impose  the  least 
burden  on  society.  Other  utihty 
commentws  recommended  that  EPA 
establish  compliance  deadlines  by 
accounting  for  other  regulatory 
initiatives.  Some  commenters  favored  a 
title  rv  NOx  compUance  extension 
option  for  those  boilers  also  obUgated  to 
meet  more  stringent  tiUe  I  requirements. 

A  nun^r  of  commenters  mvored  the 
implementation  of  a  NOx  trading 
program,  agreeing  that  such  a  program 
MTOuld  result  in  increased  flexibiUty  and 
allow  NOx  reduction  strategies  at  least 
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cost.  At  issue  is  the  legahty  of 
implementing  such  a  program  under 
title  IV,  the  possibility  for  increased 
emissions  as  a  result  of  such  a  program, 
and  the  administrative  actions  necessary 
to  develop  and  implement  a  successful 
program.  Most  commenters 
recommended  a  cap  and  trade  program 
instead  of  an  "open  mari^et"  trading 
program. 

Response:  EPA  beUeves  that  the  NOx 
reduction  requirements  under  titles  I 
and  IV  are  not  fundamentally 
inconsistent.  As  discussed  in  section 
I.B.2  of  this  preamble,  each  of  the  goals 
of  achieving  ozone  attainment,  reducing 
add  deposition,  and  reducing 
eutrofication  will  likely  require 
significant,  additional  regional 
reductions  in  NOx-  The  level  of  needed 
reductions  will  likely  be  much  greater 
than  those  achievable  under  the  title  IV 
NOx  emission  limitations  established 
under  today's  final  rule.  Further,  there 
is  no  record  evidence  that  the  NOx 
control  technologies  on  which  the  title 
IV  NOx  emission  limitations  are  based 
are  incompatible  with  more  advanced 
technologies  that  may  be  needed  to 
comply  with  title  I.  On  the  contrary,  to 
the  extent  title  I  requires  the  addition  of 
post-combustion  controls  on  units  with 
combustion  controls  under  title  FV  or 
requires  more  intensive  use  of  post- 
combustion  controls  installed  under 
title  IV,  the  requirements  of  the  titles  are 
compatible. 

However,  EPA  beUeves  that  NOx 
reduction  initiatives  imder  title  I  and 
title  FV  should  be  coordinated, 
consistent  with  statutory  requirements, 
in  a  way  that  promotes  the  goal  of 
achieving  necessary  NOx  reductions  in 
a  cost  effective  manner.  In  particular, 
today's  final  rule  promotes  this  goal  by 
including  provisions  that  address  the 
interaction  of  efforts  under  title  I  to 
reduce  NOx  emissions  through  cap  and 
trade  programs  and  the  establishment  of 
above-discussed  title  IV  NOx  emission 
limits  for  Phase  n. 

With  regard  to  title  I.  EPA  actively 
supports,  with  the  E)epartment  of 
Energy,  OTAG's  efforts  to  develop  a 
consensus  approach  for  regulation  of 
NOx  emissions  in  the  eastern  half  of  the 
country  in  order  to  achieve  ozone 
attainment  throughout  that  region. 
Achievement  of  ozone  attainment  is 
likely  to  require  additional  NOx 
emission  reductions  significantly 
exceeding  the  reductions  called  for 
under  today's  final  rule.  EPA  supports 
OTAG's  goal  of  reaching  consensus 
among  the  States  on  an  approach  and 
having  the  States  voluntiurily  implement 
the  approach.  However,  EPA  has 
indicated  that  if  the  States  fail  to 
implement  thipugh  State 


Implementation  Plans  an  OTAC- 
developed  approach  for  accomplishing 
ozone  attainment  throughout  the  region, 
EPA  will  take  action  to  ensure  that  State 
Implementation  Plans  or  Federal 
Implementation  Plans  are  put  in  place 
to  address  ozone  attainment. 

Among  the  approaches  under 
consideration  by  OTAG  is  a  region-wide 
cap  and  trade  program  for  NOx 
emissions.  As  has  been  demonstrated  by 
the  Acid  Rain  Program  with  regard  to 
SOj  emissions,  a  cap  on  total  annual 
NOx  emissions  for  the  region  will  assure 
achievement  of  the  necessary  overall 
NOx  emission  reductions  while  trading 
of  NOx  emission  authorizations  or 
allowances  will  enable  sources  to 
reduce  the  costs  of  making  reductions. 
EPA  therefore  beUeves  that  a  region- 
wide  cap  and  trade  program  is  the  best 
method  for  achieving  necessary  NOx 
reductions. 

Utility  boilers  subject  to  the  NOx 
emission  limitations  established  by 
today's  final  rule  are  likely  to  face 
significant,  additional  NOx  reduction 
requirements  (e.g.,  under  an  OTAG- 
developed  approach  to  achieve  regional 
ozone  attainment).  If.  as  EPA  supports, 
the  ozone  attainment  requirements  are 
implemented  in  the  form  of  a  cap  and 
trade  program  and  the  program  results 
in  utility  NOx  emission  reductions 
exceeding  those  that  would  be  required 
by  utilities  complying  with  today's  final 
rule,  EPA  maintains  that  the  cap  and 
trade  system  should  be  rehed  on,  in  Ueu 
of  this  rule,  to  the  fullest  extent 
permissible  under  the  Clean  Air  Act. 
Under  such  an  approach,  the  reductions 
achievable  under  the  rule  will  still  be 
realized  but  in  a  manner  that  allows 
utilities  to  take  advantage  of  the  cost 
savings  that  result  from  flexibiUty 
Mdthin  a  cap  to  trade  allowances  among 
utilities,  as  well  as  among  boilers  owned 
by  a  single  utihty.  Relief  from  the 
emission  limits  set  by  the  rule  is 
appropriately  limited  to  utility  boilers 
in  the  State  or  States  covered  by  the  cap 
and  trade  regime. 

Under  §  76.16  of  the  final  nile,  the 
Administrator  retains  the  authority  to 
reUeve  boilers  subject  to  a  cap  and  trade 
program  imder  title  I  from  the  emission 
limitations  established  in  today's  final 
rule  under  section  407(b)(2)  if  the 
Administrator  finds  that  alternative 
comphance  through  the  cap  and  trade 
program  will  achieve  more  overall  NOx 
reductions  from  those  boilera  than  will 
the  section  407(b)(2)  emission- 
limitations.  Section  76.16  sets  forth  the 
criteria  that  the  cap  and  trade  program 
must  meet  in  order  to  ensure  that  the 
program  will  yield  the  necessary  NOx 
reductions.  Since  alternative 
comphance  will  be  allowed  onljr  if  the 


necessary  NOx  rediictions  will  still  be 
made,  this  approach  is  consistent  with 
the  purposes  of  title  IV  and  the  Clean 
Air  Act  in  general. 

EPA  maintains  that  it  has  the 
authority  under  section  407(b)(2)  to 
provide  reUef  fit>m  the  revised  Group  1 
limits  and  the  Group  2  limits  where  the 
cap  and  trade  program,  replacing  those 
limits,  provides  for  greater  NOx 
emission  reductions  and  thus  greater 
environmental  protection.  With  regard 
to  Group  1  boilers  not  subject  to  the 
existing  Group  1  limits  until  2000. 
section  407(b)(2)  provides  that  the 
Administrator  "may"  establish  more 
stringent  emission  limitations  if  more 
effective  low  NOx  burner  technology  is 
available.  42  U.S.C.  7651f(b)(2).  As 
discussed  above,  the  Administrator  is 
exercising  her  discretion  to  revise  the 
Group  1  limits  because  more  effective 
low  NOx  biuner  technology  is  available 
and  the  resulting  additional  reductions 
are  cost-effective,  represent  a  reasonable 
step  toward  achieving  significant, 
regional  NOx  reductions  that  are  likely 
to  be  needed,  and  are  consistent  with 
section  401(b).  If  it  is  determined  that, 
for  boilera  in  certain  States,  NOx 
emissions  will  be  lower  under  a  cap  and 
trade  program  than  under  the  revised 
Group  1  limits  (and  the  Group  2  limits), 
it  is  reasonable  to  conclude  that,  for 
those  boilera,  it  is  not  necessary  to 
revise  the  Group  1  limits. 

Imposing  the  revised  Group  1  limits 
on  boilera  subject  to  such  a  cap  and 
trade  program  could  limit  the  flexibiUty 
of  utilities  imder  the  cap  and  trade 
program  and  thereby  limit  the  potential 
cost  savings  from  trading.  While 
emissions  averaging  under  section 
407(e)  provides  some  flexibiUty  for  a 
utiUty  to  overcontrol  at  its  cheaper-to- 
control  boilers  and  undercontrol  at  its 
expensive-to-control  boilera,  averaging 
is  limited  by  statute  to  boilera  with  the 
same  owner  or  operator.  In  contrast, 
imder  a  cap  and  trade  program,  utiUties 
may  overcontrol  at  some  of  their  units 
and  sell  NOx  allowances  to  other 
UtiUties  that  may  undercontrol  at  some 
of  their  units.  It  is  this  greater  flexibiUty, 
within  a  total  annual  emissions  cap,  that 
provides  the  opportunity  to  reduce 
comphance  costs.  If  boilera  subject  to  a 
cap  and  trade  program  are  reUeved  of 
compUance  with  me  revised  Group  1 
limits,  this  will  Ukely  result  in 
achievement  of  reductions  in  a  more 
cost  effective  manner  than  if  the  revised 
Group  1  limits  continued  to  be  imposed 
on  these  boilera. 

Section  407(b)(2)  gives  the 
Administrator  discretion  to  make  the 
existing  Group  1  limits  mcH«  stringent, 
but  not  to  relax  the  existing  limits. 
Thus,  the  existing  Group  1  limits. 
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established  by  the  Aprill3,.19g5       _ 
regulations,  will  apply  to  Group  1 
boilers  covered  by  a  cap  and  trade 
program.  While  retaining  the  existing 
(koup  1  limits  means  that  there  may  be 
less  flexibiUty  than  if  there  were  no 
section  407  limits  on  these  boilers, 
relieving  the  boilers  of  the  revised 
Group  1  limits  still  results  in  some 
increased  flexibiUty  and  therefore  is 
likely  to  yield  cost  savings. 

Similarly,  with  regard  to  Group  2 
boilers,  section  407(b)(2)  requires  that 
the  Administrator,  taking  account  of 
environmental  and  energy  impacts,  set 
onissicHi  limits  that  are  based  on  the 
reductions  achievable  using  available 
control  technologies  with  cost 
effectiveness  comparable  to  LNBs  on 
Group  1  boilers.  In  setting  the  Group  2 
limits,  the  Administrator  reUed  in  part 
on  the  additional  NOx  reductions  that 
will  resiilt  and  determined  that  these 
reductions  are  cost-effective,  are  a 
reasonable  step  toward  achieving 
necessary  regional  NOx  reductions,  and 
are  consistent  with  section  401(b). 
Again,  if  greater  reductions  from  boilers 
in  a  State  or  group  of  States  can  be 
achieved  through  a  cap  and  trade 
program  in  a  more  cost  effiective  manner 
than  through  imposition  of  Group  2 
limits  (and  revised  Group  1  limits)  on 
the  boilers,  it  is  reasonable  to  relieve 
those  units  of  the  Group  2  limits.  Taking 
account  of  these  environmental  and  cost 
impacts,  the  Administrator  can,  in  such 
circumstances,  allow  the  cap  and  trade 
program  to  apply  in  Ueu  of  the  Group 
2Umits. 

Section  76.16  of  the  final  rule 
establishes  the  procediual  and 
substantive  requirements  for  reUeving 
boilers  of  the  revised  &oup  1  limits  and 
the  Group  2  limits.  The  rule  itself  does 
not  grant  or  require  such  reUef.  Under 
this  section,  the  Administrator  has  the 
discretion  to  act,  on  a  case-by-case  basis 
consistent  with  the  established 
procedures,  to  provide  such  reUef  if  he 
or  she  determines4hat  the  substantive 
requirements  are  met  As  noted  above, 
EPA  supports  the  cap  and  trade 
approach  for  achieving  necessary 
reductions  of  regional  NOx  emissions. 

Consideration  of  whether  to  relieve 
boilers  under  a  cap  and  trade  program 
of  the  section  407(b)(2)  limits  may  be 
initiated  either  by  a  petition  by  a  State 
or  group  of  States  or  on  the 
Administrator's  own  motion.  Because  of 
the  large  number  of  utiUty  companies 
and  coal-fired  boilers  and  the 
complexities  that  would  result  if  relief 
from  the  section  407(b)(2)  limits  were 
considered  on  a  boiler-by-boiler  or 
utility-by-utihty  basis,  the  rule  requires 
that  any  request  for,  and  any 
determination  whether  to  grant,  such 


reUef  be  made  for  an  entire  State  or 
entire  group  of  States.  The  cap  and  trade 
program  involved  must  therefore  cover, 
for  an  entire  State  or  group  of  States,  all 
the  imits  for  which  relief  is  sought  or 
considered.  This  approach  has  the 
added  benefit  of  making  it  more  likely 
that  the  cap  and  trade  program  involved 
will  be  broad  enough  to  provide  a  robust 
NOx  allowance  market. 

Further,  the  cap  and  trade  program 
may  be  established  through  State 
Implementation  Plans  or  Federal 
Implementation  Plans  covering  the 
States  involved.  The  rehef  from  section 
407(b)(2)  limits  is  potentially  available 
whether  the  cap  and  trade  program  is 
adopted  voluntarily  by.  the  OTAG  States 
or  imposed  by  EPA  imder' title  I.  State 
petitions  for  such  relief  may  be 
submitted,  and  the  Administrator's 
consideration  of  whether  to  grant  reUef 
may  commence,  before  the  State 
Implementation  Plans  or  Federal 
Implementation  Plans  or  revised  Plans 
establishing  the  cap  and  trade  program 
are  final  and  federally  enforceable.  This 
allows  the  process  of  deciding  whether 
to  grant  leUef  fixim  the  section  407(b)(2) 
limits  to  be  coordinated  with  the 
processing  of  these  Plans.  However, 
relief  may  not  be  granted  until  the  Plans 
establishing  the  cap  and  trade  program 
are  actually  in  place,  i.e.,  are  final  and 
federally  enforceable. 

The  substantive  requirements  that 
must  be  met  by  the  cap  and  trade 
program  are  essentially  the  same 
whether  the  program  is  iiuplemented 
through  a  State  Implementation  Plan  or 
a  Federal  Implementation  Plan  and 
whether  the  consideration  of  reUef  fiom 
section  407(b)(2)  limits  is  initiated  by 
petition  or  on  the  Administrator's  own 
motion.  The  Administrator  has 
discretion  to  grant  relief  only  if  the  cap 
and  trade  program  meets  certain 
requirements  aimed  at  ensuring  that  the 
necessary  NOx  reductions  will  still  be 
achieved  and  that  the  program  creates 
an  opportunity  for  cost  savings.  First, 
each  unit  that  is  in  the  State  or  group 
of  States  and  that  would  otherwise  be 
subject  to  title  IV  NOx  emission  limits 
must  be  siibject  to  a  cap  on  total  annual 
NOx  emissions  or  two  or  more  seasonal 
caps  that  together  limit  total  annual 
NOx  emissions.  This  allows  for  a  cap 
and  trade  program  with  difiierent  caps 
during  different  seasons,  e.g.  a  sxmuner 
cap  aimed  primarily  at  ozone  attainment 
and  a  cap  for  the  rest  of  the  year. 

Second,  the  imits  must  be  allowed  to 
trade  authorizations  to  emit  NOx  within 
the  cap.  This  element  is  what  provides 
utilities  the  flexibiUty  to  reduce  the 
costs  of  making  the  reductions 
necessary  for  achievement  of  the  cap. 


Third,  the  units  must  surrender 
authorizations  to  emit  NOx  (i.e.,  NOx 
allowances)  to  account  for  their  NOx 
wmiMinns  during  the  period  covered  by 
the  cap.  In  addition,  the  units  must  be 
required  to  surrender  allowances  to 
account  for  the  NOx  emission 
consequences  of  reducing  utilization  at 
the  generation  fadUties  covered  by  the 
cap  and  shifting  utilization  to 
generation  fociUties  not  covered  by  the 
cap.  This  addresses  a  problem  that 
potentially  arises  ^enever  a  cap  and 
trade  program  covers  some  but  not  all 
generation  faciUties.  If  a  utiUty  can 
reduce  the  use  of  a  unit  covered  by  the 
cap  and  offset  the  resulting  reduced 
generation  with  generation  at  a  unit  not 
covered  by  the  cap,  drciunvention  of 
the  cap  may  resiilt.  Because  of  the 
of&etting  utiUzation  changes  at  the  two 
imits,  the  atmosphere  may  receive  the 
same  total  amount  of  NOx  emissions 
from  the  imits.  In  addition,  if 
allowances  are  used  only  to  account  Iot 
emissions  by  the  unit  subject  to  the  cap, 
the  imused  aUowances  are  available  for 
use  by  other  units  subject  to  the  cap. 
The  net  result  is  that  the  total  eminioos 
in  the  atmosphere  (including  emissions 
by  the  reduced-utilization  imit,  the 
increased-utiUzation  imit,  and  the  imits 
acquiring  and  using  the  unused 
allowances)  may  exceed  the  cap.  This  is 
analogous  to  the  reduced  utiU^tion 
problem  in  the  SO2  cap  and  trade 
program  in  Phase  I,  during  which  most 
units  in  the  U.S.  are  not  covered  by  the 
requirement  to  hold  aUowances  for  their 
SO2  emissions.  See  58  FR  60950,  60951 
(November  18, 1993).  Section 
408(c)(1)(B)  of  the  Act  and  S$  72.91  and 
72.92  of  the  regulations  require  SO3 
aUowance  surrender  to  account  for  the 
emissions  consequences  of  reduced 
utilization.  See  60  FR  18462-63  (April 
11, 1995). 

The  NOx  cap  and  trade  program  must 
include  appropriate  aUowance 
surrender  provisions  to  address  this 
problem  by  requiring  NOx  aUowance 
surrender  to  the  extent  necessary  to 
account  for  the  increased  NOx 
ranissions,  if  any,  at  generation  faciUties 
(i.e..  combustion  devices  serving 
generators  that  produce  electricity  fcff 
sale)  not  covered  by  the  cap.  EPA 
recognizes  that  any  allowance  surrender 
provisions  can  only  approximate  the 
emissions  consequences  of  shifting 
utiUzation  from  within-tbe-cap  faciUties 
to  outside-the-cap  faciUties.  See  60  FR 
18466.  EPA  wiU  evaluate  NOx 
aUovrance  surrender  provisions  in  Ught 
of  this  limitation  and  of  the  importance 
of  adopting  provisions  that  are  workable 
and  not  overly  compUcated.  Moreover. 
EPA  beUeves  that  effsctive  NOx 
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ailowanoe  surrender  provisions  can  be 
developed  that  are  less  complex  than 
those  in  place  for  reduced  utilization  in 
the  SO2  allowance  trading  program.  EPA 
also  notes  that  the  larger  the  group  of 
States  covered  by  the  cap  and  the  more 
compr^ensive  die  covwage  by  the  cap 
of  generation  fadUties  in  such  States, 
the  smaller  the  potential  for  shifting 
utilization  from  units  under  the  cap  to 
units  outside  the  cap.  For  example,  the 
problem  of  shifting  utilization,  and 
therefore  the  associated  allowance 
surrender,  will  be  significantly  smaller 
for  a  cap  and  trade  program  covering  the 
generation  facilities  in  the  entire  37- 
State  OTAG  area. 

Foiulh,  the  total  annual  emissicms  by 
all  units  that  are  subject  to  the  cap  and 
that  would  otherwise  be  subject  to  the 
section  407(b)  limits  must  be  less  than 
the  total  annual  emissions  of  such  units 
if  they  were  subject  to  the  section  407(b) 
limits  (without  adjusting  for  alternative 
emission  limitaticms  and  averaging).  In 
determining  the  units'  total  Anniml 
emissions  under  the  section  407(b] 
limits,  the  effect  of  alternative  emission 
limitations — ^which  reduce  the  amount 
of  NOx  reductions  achieved  aiul  whose 
precise  levels  for  individual  units 
would  be  difficult  if  not  impossible  to 
project — will  not  be  considered. 
Requiring  the  cap  and  trade  program  to 
yield  fewer  total  annual  emissions  than 
the  section  407(b)  limits  without 
considering  alternative  emission 
limitations  will  help  ensure  that  the 
environmental  benefits  of  the  section 
407(b)(2)  are  preserved  under  the  cap 
and  trade  program.  See  Economic 
Incentive  Program  Rules.  59  PR  16690, 
16694  (April  7, 1994). 

In  addition,  the  effect  of  averaging 
will  not  be  considered  because  of  the 
following  reasons.  If  averaging  is  limited 
to  units  that  are  also  subject  to  the  cap 
and  trade  program,  averaging  is 
unnecessary  to  separately  consider 
because  it  would  not  affect  the  total 
emissions  of  the  averaging  imits  under 
the  section  407(b)  limits.  See  60  PR 
■  18756  (explaining  that  average  emission 
rate  of  imits  in  averaging  plan  cannot 
exceed  average  emission  rate  if  they  had 
operated  in  compliance  with  §§  76.5, 
76.6,  or  76.7  limits).  If  averaging 
includes  units  not  subject  to  the  cap  and 
trade  program  and  those  imits  select 
emission  rates  under  the  plan  that 
exceed  the  standard  limits,  this  could 
have  the  effect  of  understating  the 
reductions  achieved  under  the  title  IV 
limits. 

In  Older  to  avoid  disputes  over  what 
year  to  use  in  comparing  total  i>nnit«l 
emissions  under  the  cap  and  trade 
program  and  the  section  407(b)  limits, 
the  rule  specifies  how  to  select  the  year. 


The  approach  in  the  ruJe  ensures  that 
actual  data  is  available  for  such  year. 

In  addition  to  the  substantive 
requirements  for  reUeving  units  of  the 
section  407(b)(2)  limits,  the  rule 
addresses  the  procedures  that  the 
Admlnistntor  must  follow  in 
determining  whether  to  exercise  his  or 
her  discretion  to  grant  reUei  The 
Administrator  must  make  this 
determination  in  a  draft  decision, 
siibject  to  notice  and  comment,  and  then 
in  a  final  decision.  The  draft  decision 
must  set  forth  not  only  the 
determination  and  its  basis  but  also  the 
specific  procedures  that  will  govern  the 
issuance  and  any  appeal  of  the  final 
decision.  The  rule  imposes  certain 
minimum  procedural  provisicms  that 
must  be  set  forth  in  the  draft  decision 
These  procedural  requirements  are 
closely  modeled  after  the  procedures  in 
part  72  of  the  A(pd  Rain  regulations  for 
the  issuance  of  Acid  Rain  permits. 

Notice  of  the  draft  decision  must  be 
provided  by  service  on  interested 
persons  and  on  the  air  pollution  control 
agencies  in  States  that  may  be  afiiscted 
by  the  draft  decision.  This  includes  not 
only  the  States  in  which  the  units 
involved  are  located,  but  also 
neighboring  States.  The  description  in 
the  rule  of  the  neighboring  States  (and 
neighboring,  federally  recognized  Indian 
Tribes)  on  which  notice  must  be  served 
is  based  on  the  definition  of  "affected 
States"  in  the  recently  issued  part  71 
regulations,  which  govern  federal 
issuance  of  title  V  operating  permits. 
See  61  PR  34202,  34229  (July  1,  1996). 
Notice  mtist  also  be  provided  in  the 
Federal  Register  and  equivalent  State 
publications.  Notice  in  newspapers  in 
general  circulation  in  the  areas  in  which 
the  units  involved  are  located  is  not 
required.  EPA  maintains  that  newspaper 
notice  in  these  circiunstances  is 
unnecessary,  particularly  since  any  NOx 
cap  and  trade  program  being  evahiated 
will  have  to  go  through  notice  and 
comment  in  order  to  be  included  in  a 
State  Implementation  Plan  or  Federal 
Implementation  Plan.  Newspaper  notice 
would  also  be  imworicable  in  light  of  the 
number  of  imits  and  States  (e.g.,  all 
Phase  n.  Group  1  and  Group  2  imits  in 
the  37-SUte  OTAG  area)  that  could  be 
involved. 

The  provisions  for  public  comment 
period  and  public  hearing  are 
essentially  die  same  as  those  in  part  72. 
Notice  must  be  given  of  the  final 
decision  in  the  same  maimer  as  notice 
of  the  draft  decision.  Any  app)eals  of  the 
final  decision  are  governed  by  part  78, 
which  governs  other  Acid-Rain-related 
decisions  of  the  Administrator. 

Finally,  after  the  Administrator 
decides  to  relieve  units  of  the  section 


407(b)(2)  limits  in  light  of  a  given  cap 
and  trade  program,  the  State 
Implementation  Plan  or  Fed«al 
Implementation  Plan  could  potentially 
be  revised  in  a  way  that  may  affect  the 
cap  and  trade  program  and  the  basis  for 
the  Administrator's  decision.  In  such 
circumstances,  the  Administrator  may 
reconsider  the  decision  to  grant  relief 
from  the  section  407(b)(2)  limits.  The 
ability  to  reconsider  is  explicitly 
preserved  in  the  rule  in  order  to  ensure 
that  the  environmental  benefit  of  the 
section  407(b)(2)  limits  that  would 
otherwise  apply  to  the  units  involved 
continues  to  be  realized. 

A  number  of  commenters  addressed 
whether  NOx  trading  should  be 
established,  along  with  the  emission 
limits  and  other  provisions  of  part  76, ' 
as  part  of  the  title  IV  NOx  program 
itself.  Although  many  commenters 
supported  N(^  trading  and  urged 
generally  that  EPA  has  legal  authority  to 
implement  a  title  IV  NOx  trading 
program,  only  limited  specific  legal 
justification  was  provided.  One 
commenter  argued  that  EPA  lacks  such 
title  IV  legal  authority  while  another 
suggested  that  means  of  accounting  for 
reductions  below  the  title  IV  emission 
limits  be  established  so  that  credit  for 
such  excess  reductions  could  be  used  in 
NOx  trading  under  title  I.  Further,  some 
Commenters  supported  title  IV  NOx 
trading  following  the  Open  Market 
Trading  approach  with  discrete 
emission  reduction  credits  while  other 
commenters  supported  a  tide  IV  NOx 
cap  and  trade  program  similar  to  the 
SC32  cap  and  trade  program  and  opposed 
the  Open  Market  Trading  approach.  One 
conunenter  suggested  that  credits  be 
given  for  excess  reductions  below  some 
target  emission  rate  levels  (lower  than 
the  title  rv  emission  limits)  and  that 
utilities  be  allowed  to  use  those  credits 
to  meet  the  tide  IV  emission  limits. 

In  light  of  the  comments,  EPA  has 
decided  to  address — through  the  above- 
discussed  §  76.16 — the  coordination  of 
cap  and  trade  programs  established 
under  tide  I  with  the  emission  limits 
established  under  tide  IV  and  not  to 
address  NOx  trading  under  title  IV  itself 
at  this  time.  Substantial  questions  have 
been  raised  concerning  the  authority  to 
establish  NOx  trading  under  tide  IV 
because  of  specific  language  in,  and  the 
legislative  history  of,  section  407.  See, 
e.g.,  39  FR  13561-62.  These  concerns  do 
not  apply  to  tide  I,  under  which 
significant  progress  has  been  niade 
toward  establishing  NOx  cap  and  trade 
programs,  e.g.,  by  die  OTC  and  OTAG. 
The  approach  under  §  76.16  will  build 
on  and  encourage  these  efforts  by 
integrating  tide  I  cap  and  trade 
programs  with  the  title  IV  emission 
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limit  program  in  a  way  that  achieves 
necessary  NOx  reductions  in  a  cost 
efCsctive  manner.  Further,  the  approach 
in  S  76.16  avoids  creating  multiple, 
potentially  overlapping  NOx  cap  and 
trade  programs  under  oifierent  sections 
of  the  Clean  Air  Act.  As  already  noted, 
EPA  recognizes  that,  in  cases  where  the 
Administrator  exercises  his  or  her  hill 
discretion  imder  §  76.16,  Group  1 
boilers  subject  to  a  title  I  cap  and  trade 
program  will  still  be  subject  to  the 
existing  Group  1  limits  \mder  title  IV. 
To  the  extent  that  this  significantly 
limits  the  benefits  of  cap  and  trade,  the 
Agency  may  consider  additional 
actions,  consistent  with  the  Clean  Air 
Act,  that  will  enable  affected  units  to 
meet  NOx  emission  limitation 
requirements  by  using  cap  and  trade 
programs  tbat  provide  at  least 
equivalent  environmental  benefits. 

IV.  AdministratiTe  Requirements 

A.  Docket 

A  docket  is  an  organized  and       '   : 
complete  file  of  all  the  infonnation 
considered  by  EPA  in  the  development 
of  this  rulemaking.  The  docket  is  a 
d3rnamic  file,  since  material  is  added 


throughout  the  rulemaking  . 
development.  The  docketing  system  is 
intended  to  allow  members  of  the  public 
and  industries  involved  to  readily 
identify  and  locate  docimients  so  that 
they  can  efiectively  participate  in  the 
rulemaking  process.  Along  with  the 
preamble  of  the  proposed  and' final  rule 
and  EPA  responses  to  significant 
comments,  the  contents  of  tbe  docket 
will  serve  as  the  record  in  case  of 
judicial  review  to  the  extent  provided  in 
section  307(d)(7)(A). 

B.  Executive  Order  12866 

Under  Executive  Order  12866  (58  FR 
51735  (October  4, 1993)),  the  Agency 
must  determine  whether  the  regulatory 
action  is  "significant"  and  therefore 
subject  to  Office  of  Management  and 
Budget  (OMB)  review  and  the 
requirements  of  the  Executive  Order. 
The  Order  defines  "significant 
regulatory  action"  as  one  that  is  likely 
to  result  in  a  rule  that  may: 

(1)  Have  an  annual  efiioct  on  the  economy 
of  $100  million  or  more  or  adversely  affect 
in  a  material  way  the  economy,  a  sector  of 
the  economy,  productivity,  competition,  jobs, 
the  environment,  public  health  ca  safety,  ctf 


State,  local,  or  tribal  governments  or 
communities; 

(2)  Create  a  serious  inoonsistaDcy  or 
othenvise  interfere  with  an  acticm  taken  or 
planned  by  another  agency, 

(3)  Materially  alter  the  budgetary  impact  of 
entitlementB,  grants,  user  fees,  or  loan 
programs  or  the  rights  and  obligations  of 
recipients  thereof;  or 

(4)  Raise  novel  legal  or  policy  issues 
arising  out  of  legal  mandates,  the  Prasident's 
priorities,  or  the  prindpfes  set  fotth  in  the, 
Executive  Order. 

Pursuant  to  the  terms  of  Executive 
Order  12866,  it  has  been  determined 
that  this  rule  is  a  "significant  regulatory 
action"  because  it  will  have  an  annual 
effect  on  the  economy  of  approximately 
$204  miUion.  As  such,  this  action  was 
submitted  to  OMB  for  review.  Any 
written  comments  from  OMB  to  EPA 
and  any  written  EPA  resp<Hise  to  those 
comments  are  included  in  the  docket 
The  docket  is  available  for  pubhc  ' 

inspection  at  the  EPA's  Air  Docket 
Section,  which  is  listed  in  the 
ADDRESSES  section  of  this  preamble.  A 
detailed  breakdown  of  the  total  cost  and 
the  corresponding  NOx  reductions  is 
presented  in  Table  17. 


Table  17.— Approx.  Phase  II  NOx  Rule  Cost  and  Reductions  by  Boiler  Type 

[Inciudhig  Averaging  and  AELs] 


Boiler  type 


NOx  reduction 

Total  cost 

Cost-eMective- 

(tons/year)^ 

(annualized  $) 

(Srton) 

90,000 

22,000,000 

244 

30,000 

18.000,000 

600 

420.000 

33,ooaooo 

79 

225,000 

89,000,000 

396 

60.om 

35.000,000 

438 

45,000 

7,000,000 

156 

800,000 

204,000,000 

229 

Dry  Bottom  WaH-Fired  . 

Tangentialy  Fired 

Ceil  Burner  

Cyclone  (>156MWe) ... 
Wet  Bottom  (>65MWe) 

Verticaly  Fred 

Total  


^Reductions  projected,  not  true  contribution  of  the  emission  limitations  for  each  boiler  type  to  total  reductions.  With  averaging,  ttie  more  cost- 
effective  boitor  types  to  control  will  reduce  more  ttian  required  to  ipaat  ttieir  irxfvidual  emission  limits  and  the  less  cost-effective  tniler  t>tpes  wX 
reduce  less  than  required  by  their  indMdual  limits. 
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EPA  does  not  anticipate  major 
increases  in  prices,  costs,  or  other    -  • 
significant  adverse  effects  on 
competition,  investment,  productivity, 
or  innovation  or  on  the  ability  of  U.S. 
enterprises  to  compete  with  foreign 
enterprises  in  domestic  or  foreign 
markets  due  to  the  final  regulations. 

Commenters  have  expressed  general 
concern  regarding  certain  aspects  of  the 
Regulatory  Impact  Analysis  to  the  - 
proposed  rule.  Issues  raised  include  the 
concern  that:  (1)  The  RIA  failed  to 
examine  the  costs  and  impacts  of  a 
wider  variety  of  options;  (2)  EPA 
imderestimated  the  number  and  costs  of 
AEL  appUcations;  (3)  costs  for  the 
proposed  revised  Group  1  limits  are  less 
than  costs  specified  in  the  April  13, 


1995  rule;  and  (4)  the  RIA  does  not 
adequately  address  the  risks  of 
decreased  marketability  of  flyash. 

In  the  RIA  for  the  final  rule,  EPA 
analyzed  two  additional  options  which 
considered  economic  and 
environmental  impacts  of  the  final  rule, 
totahng  five  options.  These  two 
additional  options  include:  (1)  No 
revisions  to  the  Phase  I,  Group  1 
emission  limits;  and  (2)  no  emission 
limits  for  wet  bottom  or  cyclone  boilers. 
The  inclusion  of  these  two  options 
addresses  comments  that  more  options 
should  be  investigated  in  the  RIA. 

In  all  the  options  considered,  EPA 
assigned  a  cost  to  the  AEL  process  of 
$225,000.  This  cost  is  consistent  with 
utility  projections  and  projections  made 


during  the  April  13, 1995  NOx  Tvd».  The 
cost  of  controls  used  in  the  RIA  were 
developed  in  reports  presented  in 
docket  items  IV-A-1,  IV-A-2,  IV-A-4, 
IVA-6,  and  V-B-1.  These  reports  were 
produced  from  previous  EPA  studies 
and  comments  received  during  the 
comment  period  of  the  proposed  rule. 
EPA's  model  projects  an  additional  50 
AELs  for  Group  1  and  Group  2.  as  a 
result  of  today's  final  rule. 

The  RIA  does  not  attribute  a  cost  to 
flyash  marketability  because:  (1)  The 
revision  of  the  Group  1  limits  is  based 
on  this  same  basic  technology  (Le..  low 
NOx  burner  technology)  already 
considered  in  the  April  13, 1995  rule 
and  does  not  impose  any  additional 
NOx  control  technology  requirements 
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relevant  to  flyash;  (2)  the  impacts  to 
flyash  marketability  from  Group  2  boiler 
limits  are  minimal  since  the  majority  of 
these  boilers  sell  bottom  ash.  not  flyash; 
and  (3)  as  discussed  in  the  proposed 
rule  (61  F.R.  1467),  there  are  currently 
lofw  cost  technologies  that  minimize,  or 
in  some  cases  eliminate,  unbumed 
carbon  (the  main  by-product  af!iacting 
flyash  marketability)  from  flyash. 

In  assessing  the  impacts  01  a 
regulation,  it  is  important  to  examine  (1) 
the  costs  to  the  regulated  commimity, 

(2)  the  costs  that  are  passed  on  to 
customers  of  the  regulated  community, 
and  (3)  the  impact  of  these  cost 
increases  on  the  financial  health  and 
competitiveness  of  both  the  regulated 
community  and  their  customers.  The 
costs  of  this  regulation  to  electric 
utilities  are  generally  very  small  relative 
to  their  aimual  revenues.  (However,  the 
relative  amount  of  the  costs  will 
definitely  vary  in  individual  cases.) 
Moreover,  EPA  expects  that  most  or  all 
utility  expenses  from  meeting  NOx 
requirements  will  be  passed  along  to 
ratepayers.  When  fully  implemented  in 
the  year  2000,  consumer  electric  utility 
rates  are  expected  to  rise  by  0.20  percent 
on  average  diie  to  this  rulemaking. 
Consequently,  the  regulations  are  not 
likely  to  have  an  impact  on  utility 
profits  or  competitiveness. 

C.  Unfunded  Mandates  Ad 

Section  202  of  the  Unfunded 
Mandates  Reform  Act  of  1995 
("Unfunded  Mandates  Act")  requi^ 
that  the  Agency  must  prepare  a 
budgetary  impact  statement  befdre 
promulgating  a  rule  that  includes  a 
federal  mandate  that  may  result  in 
expenditure  by  State,  local,  and  tribal 
governments,  in  the  aggregate,  or  by  the 
prbwte  sector,  of  $100  million  or  more 
in  any  one  year.  The  budgetary  impact 
statement  must  include:  (1) 
Identification  of  the  federal  law  under 
which  the  rule  is  promulgated;  (2)  a 
qualitative  and  quantitative  assessment 
of  anticipated  costs  and  benefits  of  the 
federal  mandate  and  an  analysis  of  the 
extent  to  which  such  costs  to  State, 
local,  and  tribal  governments  may  be 
paid  with  federal  financial  assistance; 

(3)  if  fsasible,  estimates  of  the  fut\ue 
compliance  costs  and  any 
disproportionate  budgetary  effects  of  the 
mandate;  (4)  if  feasibk,  estimates  of  the 
efEsct  on  the  national  economy;  and  (5) 

a  description  of  the  Agency's  prior 
consultation  with  elected 
representatives  of  State,  local,  and  tribal 
governments  and  a  siunmary  and 
evaluation  of  the  comments  and 
concerns  presented.  Section  203 
requires  the  Agency  to  establish  a  plan 
for  obtaining  input  frt>m  and  informing. 


educating,  and  advising  any  small 
governments  that  may  be  significantly 
or  uniquely  impacted  by  the  rule. 

Many  uahties  have  expressed  concern 
that  EPA  did  not  consider  for  the 
proposed  rule  all  possible  options, 
including  the  option  of  "no  revision" 
for  Group  I  boilers.  Concern  was  also 
expressed  regarding  the  discrepancy 
between  the  budgetary  impact  statement 
wdiich  is  based  on  the  proposed  rule's 
preferred  Option  2-80  (which  excludes 
cyclones  with  a  generating  capacity 
below  80  megawatts),  and  the  proposed 
rule  language  which  did  not  explicitly 
exempt  cyclone  boilers  below  80 
megawatts.  Others  questioned  the 
appropriateness  of  cost  data  and 
whether  EPA  properly  addressed  State 
and  local  eovemment  issues. 

For  the  final  rule,  EPA  investigated 
new  ways  to  minimize  the  impact  of  the 
final  rule  on  State,  local  government, 
and  privately  owned  utilities  while 
carrying  out  the  requirements  of  section 
407.  These  investigations,  prompted  by 
comments  received  during  the  public 
comment  period  and  by  consiiltations 
with  affected  entities  include:  (1) 
Investigation  of  what,  if  any, 
requirements  of  the  rule  imposed  an 
Inordinately  high  burden  on  any 
specific  utility;  and  (2)  investigation  of 
incremental  environmental  and 
economic  impacts  of  varjring  the  size 
cutoff  for  wet  bottom  and  cyclone 
boilers  affected  by  this  rulemaking.  The 
results  of  these  investigations  were  used 
in  developing  the  emission  limits  and 
applicability  requirements  that  are  now 
being  promulgated. 

Under  section  205  of  the  Unfunded 
Mandates  Act,  EPA  must  identify  and 
consider  a  reasonable  number  of 
regulatory  alternatives  before 
promulgating  a  rule  for  which  a 
budgetary  impact  statement  must  be 
prepared.  The  Agency  must  select  from 
those  alternatives  the  most  cost-effective 
and  least  burdensome  alternative  that 
achieves  the  objectives  of  the  rule 
unless  the  Agency  explains  why  this 
alternative  is  not  selected  at  unless  the 
selection  of  this  alternative  is 
inconsistent  with  law.  In  the  flnal  rule, 
the  Agency  discusses  several  regulatory 
options  and  their  associated  costs.  As 
discussed  above,  the  Agency  has 
considered  other  regulatory  options 
beyond  the  options  discussed  in  the 
proposal. 

In  the  final  rule,  EPA  expands  the 
number  of  regiilatory  options  that  are 
considered  and  selects  the  one  that  is 
the  least  cost,  most  cost-efEective,  or 
least  burdensome  alternative  that  is 
consistent  with  the  objectives  of  the 
rule.  Option  1  is  the  revision  of  the 
Group  1  emission  limits  and  no 


establishment  of  Group  2  emission 
limits.  Option  2  is  no  revision  of  Group 
1  limits  and  the  establishment  of  limits 
for  all  Group  2  boilers,  except  stokers 
and  fluidized  bed  combustion  (FBC) 
boilers.  Option  3  is  the  revision  of  the 
Ooup  1  limits  and  the  establishment  of 
limits  for  all  Group  2  boilers,  except 
stokers  and  FBC  boilers.  Option  4  is  the 
revision  of  the  Group  1  limits  and  the 
establishment  of  limits  for  all  Group  2 
boilers  except  cyclones  with  capacity  of 
155  MWe  or  less,  wet  bottoms  with 
capacity  of  65  MWe  of  less,  stokers,  and 
FBC  boilers.  Option  5  is  the  revision  of 
the  Group  1  limits  and  the 
establishment  of  limits  for  all  Group  2 
boilers  except  cyclones,  wet  bottoms, 
stokers,  and  FBCs. ' 

EPA  has  determined  that  of  these 
options,  only  Option  4  is  consistent 
with  the  purposes  of  the  rule.  Under 
section  407(b)(2)  of  the  Act,  the 
Administrator  may  revise  the  Group  1 
limits  if  more  effiective  low  NOx  burner 
technology  is  available  for  Group  1 
boilers.  If  lEPA  determines  that  more 
effective  low  NOx  burner  technology  is 
available,  section  407(b)(2)  does  not 
specify  the  criteria  to  be  used  in 
determining  whether  to  adopt  more 
stringent  Group  1  limits.  However, 
consistent  with  the  environmental 
purposes  of  title  FV  and  the  Clean  Air 
Act  in  general  and  in  light  of  the  likely 
need  to  make  significant,  regional  NOx 
reductions,  EPA  has  decided  that  it 
should  exercise  its  discretion  and  that 
the  objective  of  the  rule  should  be  to 
adopt  more  stringent  Group  1  limits. 
Consequently,  regulatory  options  under 
which  the  Group  1  limits  would  not  be 
revised  (i.e..  Option  2)  are  inconsistent 
with  the  objectives  of  the  rule.  Further, 
under  section  407(b)(2).  the 
Administrator  must  set  emission  limits 
for  all  Group  2  boilers  based  on  degree 
of  reduction  achievable  using  the  best 
system  of  continuous  emission 
reduction  and  with  comparable  cost  to* 
low  NOx  burner  technology  on  Group  1 
boilfflrs.  In  setting  the  limits,  available 
technology,  costs,  and  enogy  and 
environmental  impacts  must  be 
considered.  EPA  has  determined  that 
there  are  available  control  technologies 
of  comparable  cost-effectiveness  to  that 
of  low  NOx  burner  technology  on  Group 

1  boilers  for  cell  btuners,  cyclones 
greatOT  than  155  MWe^  wet  bottoms 
greater  than  65  MWe.  and  vertically 
fired  boilers  (except  for  arch-fired 
boilers)  and  that  the  objective  of  the  rule 
is  to  set  limits  for  such  boilers. 
Consequently,  regulatory  options  that 
do  not  set  limits  for  each  of  these  (koup 

2  boiler  categories  (e.g..  Options  1  and 
5)  or  that  set  limits  for  all  cyclones  and 
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wet  bottoms  (e.g..  Options  2  and  3)  are 
not  consistent  with  the  objectives  of  the 
rule. 

EPA  concludes,  for  the  reasons 
discussed  above,  that  Option  4  is  the 
only  option  that  is  consistent  with  the 
objectives  of  the  rule.  EPA  also  notes 
that  the  size  cutofb  for  cyclones  and 
wet  bottoms  were  established  both  to 
limit  the  boilers  covered  to  the  group  for 
which  the  applicable  control 
technologies  were  of  comparable  cost 
effectiveness  to  LNBs  on  Group  1  boilers 
and  to  limit  the  number  of  municipally 
owned  boilers  covered  by  the  emission 
limits.  While  the  cutoffs  could  have 
been  set  at  lower  levels  if  only 
comparability  of  cost  effectiveness  were 
considered,  the  cutofb  were  adjiisted  in 
order  to  exempt  certain  municipally 
owned  boilers  that  were  close  to  the 
potential  cutoff  points,  while  having 
only  a  minimal  impact  on  the  total 
amount  of  NOx  reductions  that  would 
be  realized.  Adopting  lower  cutoffs 
would  increase  uxe  impact  of  the  nde  on 
mimicipal  iitilities  and  result  in  limited 
additions  in  NOx  reductions.  Under 
these  drcimistances,  EPA  maintains 
that,  in  selectiikg  Option  4,  the  Agency 
is  choosing  the  least  costly,  most  cost 
effective,  or  least  burdensome 
alternative  that  is  consistent  with  the 
objectives  of  the  rule. 

In  addition,  EPA  notes  that, 
considering  the  alternative  approaches 
under  the  Clean  Air  Act  for  reducing 
NOx  emissions  by  utility  and  non-utility 
sources.  Option  4  represents  the  most 
cost  effective  ahemative.  Having 
determined  that  significant,  regional 
reductions  of  NOx  emissions  are  likely 
to  be  needed,  EPA  compared  the  cost 
effectiveness  of  alternative  approaches 
for  reducing  NOx  emissions,  i.e.,  the 
cost  efiisctiveness  of  adiieving  . 
reductions  by  coal-fired  utility  boilers 
tmder  Option  4,  by  coal-,  oil-,  or  gas- 
fired  utility  boilers  using  more 
advanced  control  technologies  than 
imder  Option  4,  by  non-utuity 
stationary  sources,  and  by  mobile 
sources.  The  reductions  under  Option  4 
are  the  most  cost  effective  of  these 
alternative  approaches  and  represent  a 
reasonable  step  toward  achieving 
necessary,  regional  NOx  reductions. 

Because  this  final  rule  is  estimated  to 
result  in  the  expenditiue  by  State,  local, 
and  tribal  governments  and  the  private 
sector,  in  aggregate,  of  over  $100  million 
per  year  starting  in  2000,  EPA  has 
addressed  bud^tary  impacts  in  the 
Regulatory  Impact  Analysis,  as 
sununarized  below. 

The  final  rule  is  promulgated  under 
section  407(b)(2)  of  the  Clean  Air  Act 
Total  expenditures  resulting  from  the 
rule  are  estimated  at  appraodmatdy 


$204  million  per  year  starting  in  2000. 
There  are  no  federal  funds  available  to 
assist  State,  local,  and  trilml 
governments  in  meeting  these  costs. 
However,  title  V  of  the  Act  authorizes 
State,  local,  and  tribal  permitting 
authorities  to  collect  permitting  fees 
from  utilities  to  cover  all  costs  of 
developing  and  issuing  title  V  operating 
permits,  including  Add  Rain  provisions 
reflecting  standard  NOx  emission  limits, 
AELs,  and  emissions  averaging.  Prudent 
costs  incxured  in  complying  with  this 
rule  may  be  recovered  by  utilities  by 
passing  them  on  to  ratepayers.  There  are 
important  benefits  from  NOx  emissicm 
reductions  because  atmospheric 
emissions  of  NOx  have  significant 
adverse  impacts  on  human  health  and 
welfare  and  on  the  environment. 

The  final  rule  does  not  have  any 
disproportionate  budgetary  effects  on 
any  particular  region  of  the  nation,  any 
State,  local,  or  tribal  government,  or 
urban  or  rural  or  other  type  of 
community  ^.  Fiuther,  die  rule  will 
result  in  only  a  minimal  increase  in 
average  electricity  rates.  Moreover,  the 
rule  will  not  have  a  material  effiect  on 
the  national  economy. 

In  developing  the  final  rule,  EPA 
evaluated  the  pubUc  comments  and 
concerns,  and  to  the  extent  consistent 
with  section  407  of  the  Clean  Air  Act, 
those  comments  and  concerns  are 
reflected  in  the  final  nile.  These 
procedures  ensured  State  and  local 
governments  an  opportunity  to  give 
meaningful  and  timely  input  and  to 
obtain  information,  education,  and 
advice  regarding  compliance. 
Additionally,  EPA  soUdted  comments 
from  the  25  State  and  mimidpality 
owned  utiUties,  as  well  as  elected 
offidals  of  their  respective  State  and 
local  governments.  They  were  provided 
a  simmiary  of  the  EPA  proposal  and  the 
estimated  impacts. 

As  described  in  EPA's  analysis  (see 
docket  item  V-B-1  (RIA,  Unfunded 
Mandates  Reform  Act  Anialysis  for  the 
Nitrogen  Oxides  Emission  Reduction 
Program  Under  the  Clean  Air  Ad 
Amendments  Title  IV)),  the  costs  to 
some  small  munidpally-OMmed  or  State- 
owned  utilities,  are  somewhat  higher 
than  for  large  utilities,  which  tend  to  be 
privately  held.  However,  the  analysis 
indicates  that  the  cost  increase  is 
relatively  small  even  for  utilities  owned 
by  mimidpalities  and  States. 


*As  ibown  in  EPA't  Unftuuied  MandatM  Act 
Anclysto.  MatMultoftbu  propoMl,  SteO  and 
munidpaUty  owiwd  boiler*  eaqMrienca  avafaga 
control  coata  of  (L024  milla/kWh  whUkt  tba  national 
aTanga  cootral  ooata  aca  0.12S  mUla/kWh., 


D.  Papvwork  Reduction  Act 

This  final  rule  does  not  impose  any 
information  collection  requirements 
subject  to  the  Paperwork  Reduction  Act, 
(44  U.S.C.  3501,  et  seq.)  not  already 
required  \mder  the  current  provisions  of 
part  75  and  pari  76  over  the  next  three 
years.  Before  the  year  2000.  the  year  in 
which  these  emission  limits  take  effect. 
EPA  will  submit  an  Information 
CollectioD  Reouest  renewal  to  OMB. 
The  additional  bxuden  hours,  if  any. 
will  reflect  the  compliance  of  the  Group 
2  boilers  subject  to  this  rule. 

£.  Regulatory  FlexibiUty  Act 

The  Regulatory  Flexibihty  Act  (5 
U.S.C.  601,  et  seq.)  requires  EPA  to 
consider  potential  impacts  of  proposed 
regulations  on  small  entities.  It  has  been 
determined  that  this  is  a  major 
rulemaking  because  it  will  have  an 
annual  effect  on  the  economy  of 
approximately  $204  million. 

Some  commenters  question  the 
accuracy  of  cost  and  impact  data,  as 
well  as  whether  EPA  should  exempt,  or 
moderate  the  burden  on.  certain  units 
that  would  have  difficulty  complying 
with  the  proposed  limits,  such  as  older 
or  smaller  units.  As  elaborated  in  the 
Small  Entity  Screening  Analysis  for  the 
final  rule,  (see  docket  item  V-^-1),  EPA 
investigated  new  ways  to  minimize  the 
impact  of  the  final  rule  oa  State,  local 
government,  and  privately  owned 
utilities  while  carrying  out  the 
requirements  of  section  407.  These 
investigations,  prompted  by  comments 
received  diuing  the  public  comment 
period  and  by  consiiltations  «dth  the 
affected  industries,  induded 
investigation  of  what,  if  any, 
requirements  of  the  rule  imposed  an 
inordinately  high  biuden  on  any 
specific  small  business  entity.  The 
resiilts  of  this  investigation  were  used  in 
developing  the  emission  limits  and 
applicability  requirements  that  are  now 
being  promulgated. 

Under  the  Regulatory  Flexibility  Act. 
a  small  Inisiness  is  any  "small  business 
concern"  as  identified  by  the  Small 
Business  Administration  under  section 
3  of  the  Small  Business  Act.  As  of 
January  1, 1991,  the  Small  Business 
Administration  had  established  the  size 
threshold  for  small  electric  swvioes 
companies  at  4  million  megawatt  hours 
per  year. 

Of  the  estimated  700  small  utiUties 
(indtiding  small  investor-ovimed, 
cooperative,  or  munidpally  owned 
utilities)  in  the  U.S.,  64  are  subject  to 
part  76,  and  of  these,  only  15  are 
expected  to  incur  any  compliance  costs 
as  a  result  of  this  final  rule.  For  this 
reason  alone,  this  rule  will,  not  have 
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significant  adverse  imptet  on  a 
substantial  number  of  small  entities. 
EPA  notes  that  it  also  analyzed  in  detail 
the  potential  impact  of  the  final  rule  on 
various  financial  measiues  of  the  15 
adversely  impacted  small  utilities' 
profitability  and  short-  and  long-term 
solvency.  The  results  show  that,  though 
the  financial  impact  of  compliance  with 
this  rule  for  the  15  small  utilities  is 
greater  than  that  fpr  medium  and  large 
utilities,  the  impact  of  the  rule,  as 
reflected  in  changes  in  various  financial 
measures  (such  as  retiun  on  equity  and 
retiun  on  assets),  is  not  significant  (see 
docket  item  V-B-1  (RIA,  EPA's  Small 
Entity  Screening  Analysis)). 

EPA  has  determined  that  it  is  not 
necessary  to  [»epare  a  regulatory 
flexibiUty  analysis  in  connection  with 
this  final  rule.  EPA  has  determined  that 
this  rule  will  have  no  significant 
adverse  effect  on  a  substantial  number 
of  small  entities. 

F.  Submission  to  Congress  and  the 
General  Accounting  Office 

Under  5  U.S.C.  801(a)(1)(A)  as  added 
by  the  Small  Business  Regulatory 
&iforcement  Fairness  Act  of  1996,  EPA 
submitted  a  report  containing  this  rule 
and  other  required  information  to  the 
U.S.  Senate,  the  U.S.  House  of 
Representatives  and  the  Comptroller 
General  of  the  General  Accounting 
Office  prior  to  pubUcaticm  of  the  rule  in 
today's  Federal  Regiater.  This  rule  is  a 
"major  rule"  as  defined  by  5  U^.C 
804(2). 

G.  Miscellaneous 

In  accordance  with  section  1 17  of  the 
Act,  pubhcation  of  this  rule  was 
preceded  by  consultation  with 
appropriate  advisory  committees, 
independent  experts,  and  Federal 
depfiotments  and  agencies. 

List  of  Subiects  in  40  CFR  Part  76 

Environmental  protection.  Add  rain 
program.  Air  pollution  control.  Nitrogen 
oxide.  Reporting  and  recordkeeping 
requirements. 

Dated:  December  10, 1996. 
Carol  M.  Browner. 
AdminittTotor. 

PART  76— (AMENDED] 

1.  The  authority  citation  for  part  76 
continues  to  read  as  follows: 

Aidfaocity:  42  U.S.C  7601  and  7651,  et  seq. 

2.  Section  76.2  is  amended  by  revising 
the  definition  of  "coal-fired  utiUty  unit" 
and  "wet  bottom"  and  adding,  in 
alphabetical  order,  definitions  for  "ardi- 
fired  boiler",  "boiler  capacity",  "coal- 
fired  utihty  boiler",  "combustion 


controls",  "fluidized  bed  combiistor 
boiler",  "maximum  continuous  steam 
flow  at  100%  of  load"  "non-plug-in 
combustion  controls",  "plug-in 
combustion  controls",  and  "vertically 
fired  boiler",  to  read  as  follows: 

S7W    OennMons.    \    .  >  *  . 

•  •  •  4  • 

Arch-fired  boiler  means  a  dry  t>ottom 
boiler  with  circular  burners,  or  coal  and 
air  pipes,  orimited  downward  and 
moimted  on  waterwalls  that  are  at  an 
angle  significantly  different  from  the 
horizontal  axis  and  the  vertical  axis. 
This  definition  shall  include  only  the 
following  units:  Holtwood  unit  17, 
Himlock  unit  6,  and  Sunbury  units  lA, 
IB.  2A.  and  2B.  This  definition  shall 
exclude  dry  bottom  ttabo  fired  boilers. 

•  •        •        *        • 

Coal-fired  utility  uiut  means  a  utility 
unit  in  which  the  combustion  of  coal  (or 
any  coal-derived  fuel)  on  a  Btu  basis 
exceeds  50.0  p»ercent  of  its  anmml  heat 
input  during  the  following  calendar 
year:  for  Phase  I  units,  in  calendar  year 
1990;  and.  for  Phase  11  imits.  in  calendar 
year  1995  or,  for  a  Phase  n  unit  that  did 
not  combust  any  fuel  that  resulted  in  the 
generation  of  electricity  in  calendar  year 
1995,  in  any  calendar  year  during  the 
period  1990-1995.  For  the  purposes  of 
this  part,  this  definition  shall  apply 
notwithstanding  the  definition  in  §  72.2 , 
of  this  chapter.  ' 

•  *        *        •        ♦ 

Combustion  controls  means 
technology  that  minimizes  NOx  . 
formation  by  staging  fuel  and 
combustion  air  flows  in  a  boiler.  This 
definition  shall  include  low  NOx 
burners,  overfire  air,  or  low  NOx  •  . 
burners  with  overfire  air.  '  \ 

Maximum  Continuous  Steam  Flow  at 
100%  of  Load  means  the  maximum 
capacity  of  a  boiler  as  reported  in  item 
3  (Maximum  Continuous  Steam  Flow  at 
100%  Load  in  thousand  pounds  per 
hour).  Section  C  (  design  parameters). 
Part  in  (boiler  information)  of  the 
Department  of  Energy's  Form  ELA-767 
for  1995. 

Non-plug-in  combustion  controls 
means  the  replacement,  in  a  cell  biuner 
boiler,  of  the  portions  of  the  waterwalls 
containing  the  cell  biuners  by  new 
portions  of  the  waterwalls  containing 
low  NOx  biunors  or  low  NOx  burners 
with  overfire  air.  . . 

•  •        •        •        *■'"'. 

Plug-in  combustion  controls  means 
the  replacement,  in  a  cell  burner  boiler, 
of  existing  cell  biimers  by  low  NOx 


burners  or  low  NOx  burners  with 
overfire  air. 


Vertically  fired  boiler  means  a  dry 
bottom  boiler  with  circular  burners,  or 
coal  and  air  pipes,  oriented  downward 
and  mounted  on  waterwalls  that  are 
horizontal  or  at  an  angle.  This  definition 
shall  include  dry  bottom  roof-fired 
boilers  and  dry  bottom  top-fired  boilers, 
and  shall  exclude  dry  bottom  arch-fired 
boilers  and  dry  bottom  tuibo-fir^d 
boilers. 


Wet  bottom  means  that  the  ash  is 
removed  from  the  furnace  in  a  molten 
state.  The  term  "wet  bottom  boiler" 
shall  include:  wet  bottom  wall-fired 
boilers,  including  wet  bottom  tiubo- 
fired  boilers;  and  wet  bottom  boilers 
otherwise  meeting  the  definition  of 
vertically  fired  boilers,  including  wet 
bottom  arch-fired  boilos.  wet  bottom 
roof-fired  boilers,  and  wet  bottom  top- 
fired  boilers.  The  term  "wet  bottom 
boiler"  shall  exclude  cyclone  boilers 
and  tangentially  fired  boilers. 

fTftJ    [Amwidad) 

3.  Section  76.5  is  amended  by 
remaing  paragraph  (g). 

4.  Section  76.6  is  revised  to  read  as 
follows: 

f  78.6    NOx  amiaaion  limitations  for  Group 
2  boilers. 

(a)  Beginning  January  1,  2000  or,  for 
a  unit  subject  to  section  409(b)  of  the 
Act,  the  date  on  which  the  unit  is 
required  to  meet  Acid  Rain  emission 
reduction  requirements  for  SOz,  the 
owner  or  operator  of  a  Group  2,  Phase 
n  coal-fired  boiler  with  a  cell  burner 
boiler,  cyclone  boiler,  a  wet  bottom 
boiler,  or  a  vertically  fired  boiler  shall 
not  discharge,  or  allow  to  be  discharged, 
emissions  of  NOx  to  the  atmosphere  in 
excess  of  the  following  limits,  except  as 
provided  in  §8  76.10  or  76.11: 

(1)  0.68  Ib/mmBtu  of  heat  input  on  an 
annual  average  basis  for  cell  biuner 
boilers.  The  NOx  emission  control 
technology  on  which  the  emission 
limitation  is  based  is  plug-in 
combustion  controls  or  non-plug-in 
combustion  controls.  Except  as 
provided  in  8  76.5(d),  the  owner  or 
operator  of  a  unit  with  a  gell  burner 
boiler  that  installs  non-plug-in 
combustion  controls  after  November  15. 
1990  shall  comply  with  the  emission 
limitation  applicable  to  cell  burner 
boilers.  The  owner  or  operator  of  a  unit 
with  a  cell  burner  that  installs  non-plug- 
in  combustion  controls  on  or  before 
November  15, 199p  shall  comply  with 
the  applicable  emission  limitation  for 
dry  bottom  wall-fired  boilers. 
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(2)  0.86  Ib/mmBtu  of  heat  input  on  an 
annual  average  basis  for  cyclone  boilers 
Mrith  a  Maximiun  Continuous  Steam 
Flow  at  100%  of  Load  of  greater  than 
1060  Ib/hr.  The  NOx  emission  control 
technology  on  which  the  emission 
limitation  is  based  is  natural  gas 
rebuming  or  selective  catalytic 
reduction. 

(3)  0.84  Ib/mmBtu  of  heat  input  on  an 
Annufll  average  basis  for  wet  bottom 
boilers,  with  a  Maximum  Continuous 
Steam  Flow  at  100%  of  Load  of  greater 
than  450  Ib/hr.  The  NOx  emission 
control  technology  on  which  the 
emission  limitation  is  baaed  is  natural 
gas  rebuming  or  selective  catal3rtic 
reduction. 

(4)  0.80  Ib/mmBtu  of  heat  input  on  an 
annual  average  basis  for  vertically  fired 
boilers.  The  NOx  emission  control 
technology  on  which  the  emission 
limitation  is  based  is  combustion 
controb. 

(b)  The  owner  or  operator  shall 
determine  the  annual  average  NOx 
emission  rate,  in  Ib/mmBtu,  using  the 
methods  and  procediues  specified  in 
part  75  of  this  chapter.  5.  Section  76.7 
is  amended  by  adding  paragraphs  (a) 
and  (b)  to  read  as  follows: 

f7«.7    RflwiMd  NOx  emission  ilmHatton* 
tor  Oroup  1,  PtMss  I  boisfs. 

(a)  Beginning  January  1,  2000,  the 
owner  or  operator  of  a  Group  1,  Phase 
n  coal-fired  utility  imit  with  a 
tangentially  fired  boiler  or  a  dry  bottom 
wall-fired  boiler  shaU  not  discharge,  or 
allow  to  be  discharged,  emissions  of 
NOx  to  the  atmosphere  in  excess  of  the 
following  limits,  except  as  provided  in 
§§  76.8.  76.10.  or  76.11: 

(1)  0.40  Ib/mmBtu  of  heat  input  on  an 
annual  average  basis  for  tangentially 
fired  boilers. 

(2)  0.46  lb/  mmBtu  of  heat  input  on 
an  annual  average  basis  for  dry  bottom 
wall-fired  boilers  (other  than  units 
applying  cell  burner  technology). 

(b)  The  owner  or  operator  shaU 
determine  the  annual  average  NOx 
emission  rate,  in  Ib/mmBtu,  using  the 
methods  and  procedures  specified  in 
part  75  of  this  chapter. 

6.  Section  76.8  is  amended  by: 
removing  fit>m  paragraph  (a)(2)  the 
words  "any  revised  NC)x  emission 
limitation  for  Group  1  boilers  that  the 
Administrator  may  issue  pursuant  to 
section  407(b)(2)  of  the  Act"  and 
adding,  in  their  place,  the  words 
"§  76.7";  removing  from  paragraph  (a)(5) 
the  words  "§§  76.5(g)  and  if  revised 
emission  limitations  are  issued  for 
Group  1  boilers  pursuant  to  section 
407(b)(2)  of  the  Act,";  and  removing 
from  paragraphs  (e)(3)(iii)(A)  and  (B)  the 
words  "§  76.5(g)  and,  if  revised 


emission  limitations  are  issued  for 
Group  1  boilers  pursuant  to  section 
407(b)(2)  of  the  Act,". 

{76.10    [Amsndsd] 

7.  Section  76.10  is  amended  by 
removing  from  paragraph  (f)(l)(iii)  the 
words  "S§  76.5(g)  or  76.6"  and  adding, 
in  their  place,  the  words  "§§  76.6  tx 
76.7". 

8.  Section  76.16  is  added  to  read  as 
follows: 

{76.16    AUsmsMv  compliance. 

(a)(1)  A  State  or  group  of  States  may 
submit  a  petition  requesting  that  the 
Administrator,  or  the  AdministratcH',  on 
his  or  her  own  motion,  may: 

(i)  Require  the  owners  or  operators  of 
the  Group  1,  Phase  n  coal-fired  utility 
units  wi^  a  tangentially  fired  boiler  or 
a  dry  bottom  wall  fired  boiler  in  the 
State  or  the  group  of  States  to  be  subject 
to  the  applicable  emission  limitations 
for  NOx  in  §  76.5,  in  lieu  of  the 
applicable  emission  limitations  for  NOx 
in  §  76.7;  and 

(ii)  Provide  that  the  owners  or 
operators  of  the  Group  2  coal-fired 
utility  units  with  a  cell  burner  boiler, 
cyclone  boiler,  wet  bottom  boiler,  or 
vertically  fired  boiler  in  the  State  or  the 
group  of  States  are  not  subject  to  th6 
applicable  emission  limitations  for  NOx 
in  S  76.6. 

(2)  A  petition  imder  paragraph  (a)(1) 
of  this  sectioD  must  demonstrate  that 
the  requirements  in  paragraphs  (b)(1) 
and  (2)  of  this  section  are  met. 

(3)  A  petition  under  paragraph  (a)(1) 
of  this  section  may  be  submitted,  but 
may  not  be  approved  by  the 
Administrator,  before  the  State 
Implementation  Plan  or  Federal 
Implementation  Plan  covering  the  entire 
State  or  the  State  Implementation  Plans 
or  Federal  Implementation  Plans 
covering  the  entire  group  of  States 
become  final  and  S»deraily  enforceable. 

(b)  The  Administrator  may  take  the 
actions  set  forth  in  paragraphs  (a)(l)(i) 
and  (ii)  of  this  section  if  he  or  she  finds 
that,  under  the  State  Implementation 
Plan  or  Federal  Implementation  Plan 
covering  the  entire  State  or  the  State 
Implementation  Plans  or  Federal 
Implementation  Plans  covering  the 
entire  group  of  States: 

(1)  Each  unit  that  is  in  the  State  or  the 
group  of  States  and  that,  but  for  the 
provisions  of  this  section,  would  be 
subject  to  emission  limitations  imder 
this  part 

(i)  Is  subject  to  a  cap  on  total  annual 
NOx  emissions  or  two  or  mc»e  seasonal 
caps  that  together  limit  total  annual 
NOx  emissions; 

(ii)  May  trade  authorizations  to  emit 
NOx  within  each  such  cap;  ahd 


(iii)  Must  use  NOx  emission 
authorizations  to  accoimt  for  the  NOx 
emissions  by  such  unit  and  to  account 
for  the  NOx  emissions  resulting  from 
reducing  utilization  of  such  unit  below 
Its  baseline  utilization  (adjusted  for 
changes  in  demand  for  electricity)  and 
shifting  utilization  to  any  other  unit,  or 
combustion  device  serving  a  generator 
that  produces  electricity  for  sale,  that  is 
not  subject  to  each  such  cap;  and 

(2)(i)  Total  annual  NOx  emissions  by 
all  omits  that  are  in  the  State  or  the 
group  of  States  and  that,  but  for  the 
provisions  of  this  section,  would  be 
subject  to  emission  limitations  under 
this  part  will  be  lower  than  total  annxial 
NOx  emissions  by  such  units  if  each 
such  unit  is  treated  as  subject  to  the 
applicable  emission  limitation  in 
§§  76.5,  76.6,  or  76.7  that  would  apply 
but  for  the  provisions  of  this  section.- 

(ii)  In  the  case  of  a  petition  under 
paragraph  (a)  of  this  section,  total 
annual  NOx  emissions  by  the  units  %idll 
be  determined  using  the  actual 
utilizations  of  the  units  for  the  last  full 
calendar  year  prior  to  submission  of  the 
petition  but,  in  any  event,  for  no  later 
than  1999.  In  the  case  of  action  by  the 
Administrator  on  his  or  her  own  motion 
under  paragraph  (a)  of  this  section,  total 
annual  NOx  emissions  by  the  units  will 
be  determined  using  the  actual 
utilizations  of  the  tmits  for  the  last  full 
calendar  year  prior  to  issuance  of  the 
draft  decision  imder  paragraph  (c)  of 
this  section,  but,  in  any  event,  for  no 
later  than  1999. 

(c)  In  acting  on  a  petition  or  on  his  or 
her  own  motion  under  paragraph  (a)  of 
this  section,  the  Administrator  will 
issue  for  public  comment  a  draft 
decision  on  the  petition  or  a  draft 
decision  to  act  on  his  or  her  own  motion 
and  then  a  final  decision.  The 
Administrator  may  issue  a  draft 
decision,  but  not  final  decision,  on  a 
petition  or  on  his  or  her  own  motion 
before  the  State  Implementation  Plan  or 
Federal  Implementation  Plan  covering 
the  entire  State  or  the  State 
Implementation  Plans  or  Federal 
Implementation  Plans  covering  the 
entire  group  of  States  become  final  and 
federally  enforceable.  The  draft  decisitm 
will  set  forth  procedures  that  will 
govern  issuance  of  the  final  decision 
and  will  provide  for: 

(1)  Service  of  notice  of  issuance  of  the 
draft  decision  on. 

(i)  Any  interested  person; 

(ii)  The  air  pollution  control  agencies 
that  have  jurisdiction  over  a  unit 
covered  by  the  draft  decision,  are  in  a 
State  whose  air  quality  may  be  affected 
by  the  draft  decision  and  that  is 
contiguous  to  a  State  in  which  such  a 
unit  is  located,  or  are  in  a  State  that  is 
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within  50  miles  of  a  unit  covered  hy  the 
draft  decision;  and 

(iii)  On  any  federally  recognized 
Indian  Tribe  in  an  area  in  which  a  unit 
covered  by  the  draft  decision  is  located, 
whoee  air  qiiaUty  may  be  affected  by  the 
draft  decision  and  that  is  in  an  area  that 
is  ctmtiguous  to  a  State  in  which  such 
a  unit  is  located,  or  that  is  in  an  area 
that  is  within  50  miles  of  a  unit  covered 
by  the  draft  decision; 

(2)  Pubhcation  of  notice  of  issuance  of 
the  draft  decision  in  the  Federal 
Register  and  in  any  State  publication 
designed  to  give  general  pubUc  notice  in 
the  States  in  which  the  units  covered  by 
the  draft  decision  are  located; 

(3}  A  30-day  public  comment  period 
and  extension  or  reopening  of  the 
comment  period  by  the  Administrator 
for  good  cause; 

(4)  A  public  hearing,  upon  request  or 
on  the  Administrator's  own  motion,  to 
the  extent  the  Administrator  determines 
that  a  pubUc  hearing  will  contribute  to 
the  decision-makitag  process  by 
clarifying  one  or  more  significant  issues 
afiiaeting  the  draft  decision; 

(5)  Consideration  by  the 
Administrator  of  the  conunents  on  the 


draft  decision  received  during  the 
public  comment  period  or  any  public 
hearing  and  written  response  by  the 
Administrator  to  any  such  relevant 
comments; 

(6)  Notice  of  issuance  of  a  final 
decision  using  the  methods  set  forth  in 
paragraphs  (c)(1)  and  (2)  of  this  section 
for  providing  notice  of  the  draft  ^ 
decision;  and 

(7)  Appeals,  governed  by  part  78  of 
this  chapter,  of  the  final  decision. 

(d)  If,  after  the  Administrator  issues  a 
final  decision  unddr  paragraph  (c)  of 
this  section  and  takes  the  actions  set 
forth  in  paragraphs  (a)(l)(i)  and  (ii)  of 
this  section  with  regard  to  a  State  or 
group  of  States,  a  State  Implementation 
Plan  or  Federal  Implementation  Plan 
covering  the  entire  State  or  entire  group 
of  States  is  revised  in  a  way  that  may 
affect  the  basis  for  the  findings  on 
which  such  decision  is  based,  the 
Administrator  may,  upon  petition  or  on 
his  or  her  own  motion,  reconsider  such 
decision. 

(e)  For  purposes  of  this  section,  the 
term  "State"  shall  mean  one  of  the  48 
contiguous  States  or  the  District  of 
Cblimibia.    - 


Appendix  B  to  Part  76  [Amended] 

9.  Appendix  B  is  amended  by: 
removing  from  the  heading  the  words 
"Group  1,  Phase  I"  and  adding,  in  their 
place,  the  words  "Group  1";  removing 
bora  section  1  the  words  "average  cost" 
and  adding,  in  their  place,  the  word 
"cost";  removing  from  section  1  the 
words  "average  capital  costs  and  cost- 
eSiactiveness"  and  adding,  in  their 
place,  the  words  "capital  costs  and  cost 
effectiveness";  removing  from  section  1 
the  words  "as  determined  in  section  3 
below":  removing  bom  section  1  the 
words  "only  overfire  air"  and  adding,  in 
their  place,  the  words  "overfire  air"; 
removing  from  section  1  the  words 
"only  separated  overfire  air"  and 
adding,  in  their  place,  the  words 
"separated  overfire  air";  removing  bom, 
the  heading  section  1  and  the 
introductory  text  of  section  2  the  words 
"Group  1,  Phase  I"  in  each  place  that 
the  words  appear  and  adding,  in  their 
place,  the  words  "Group  1";  removing 
section  2.4:  and  removing  and  reserving 
section  3. 

(PR  Doc.  96-31839  Filed  12-18-96;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Highway  Administration 

23  CFR  Parts  450, 500,  and  626 
[FHWA/FTA  OodMt  No.  92-14] 
RIN212S-AC97 

Federal  Transit  Administration 

48  CFR  Parts  613  and  614 

RIN  2132-AA47 

Management  and  Monitoring  Systems 

AGENCIES:  Federal  Highway 
AdiQinistration  (FHWA),  Federal 
Transit  Administratioii  (FTA),  DOT. 
ACTION:  Final  rule. 

SUKMARY:  The  Federal  Highway 
Administration  and  the  Federal  Transit 
Administration  are  issuing  regulations 
for  State  development,  establishment, 
and  implementation  of  systems  for 
managing:  Highway  pavement  of 
Federal-aid  highways;  bridges  on  and 
off  Federal-aid  highways;  highway 
saiisty;  traffic  congestion;  public 
transportation  facilities  and  equipment; 
and  intermodal  transportation  facilities 
and  systems;  and  a  system  for 
monitoring  highway  and  public 
transportation  facilities  and  equipment. 

This  rule  will  remove  the 
management  system  certification  and 
sanction  requirements  and  allow  the 
States  to  elect  to  not  implement  the 
management  systems  in  whole  or  in 
part. 

DATES:  This  final  rule  is  effective  on 
January  21, 1997. 

FOR  FURTHER  INFORMATXM  CONTACT:  For 
information  on  the  general  provisions: 
Mr.  Tony  Solury.  202-366-5003.  For 
information  on  a  specific  system: 
Highway  pavement — Mr.  Frank  Botelho, 
202-366-1336;  Bridge— Mr.  Charles 
Chambers.  202-36&-4618;  Highway 
sahty—tAi.  Fred  Small.  202-366-9212; 
Traffic  congestion — Mr.  Charles 
Goodman,  202-366-8070;  Public 
transportation  facilities  and 
equipment — Mr.  Sean  Libberton.  202- 
366-0055;  Intermodal  transportation 
facilities  and  systems — Mr.  Dane  Ismart, 
202-366-4071;  Traffic  monitoring— Mr. 
Tony  Esteve.  202-366-5051.  For 
information  on  legal  issues:  Mr.  Wilbeit 
Baccus.  FHWA  Office  of  the  Chief 
Counsel,  202-366-0780.  Office  hours 
are  7:45  a.m.  to  4:15  p.m.,  e.t.,  Monday 
through  Friday,  except  Federal  holidays. 
SUPPLEMENTARY  INFORMATION:  Section 
1034  of  the  ISTEA  (Pub.  L  102-240, 105 
Stat.  1914,  1977)  amended  Title  23, 
United  States  Code,  Highways  (23 
U.S.C).  by  adding  section  303, 


Management  Systems  (23  U.S.C.  303), 
which  requires  the  Secretary  of 
Transportation  to  issue  regulations  for 
State  development,  establishment,  and 
implementation  of  a  system  far 
managing  each  of  the  foUowine: 

(1)  Highway  pavement  of  Federal-aid 
hiehways  (PMS), 

(2)  Bridges  on  and  off  Federal-aid 
hidiways  (BMS), 

(3)  Highway  safety  (SMS), 

(4)  Traffic  congestion  (CMS), 

(5)  Public  transportation  facilities  and 
equipment  (PTMS),  and 

(6)  Intermodal  transportaticm  facilities 
and  systems  (IMS). 

The  systems  must  be  developed  and 
implemented  in  cooperation  with 
metropolitan  planning  organizations 
(MPOs),  in  metropolitan  areas,  and  with  . 
affected  agencies  receiving  assistance 
under  the  Federal  Transit  Act.  Public 
Ldw  88-365.  78  Stat.  302,  as  amended. 

Section  303  also  requires  the 
Secretary  to  issue  guidelines  and 
requirements  for  the  State  development, 
establishment,  and  implementation  of  a 
traffic  monitoring  system  (TMS)  for 
highways  and  public  transportation 
facilities  and  equipment. 

Both  the  metiopolitan  (23  U.S.C  134 
and  49  U.S.C  5303-5305)  and  statewide 
(23  U.S.C  135)  transportation  planning 
provisions  require  consideration  of  the 
needs  identified  through  use  of  the 
management  systems  in  the  respective 
planning  processes. 

The  legislative  history  reflects  the 
Congress'  concerns  about  placing 
potentially  burdensome  requirements 
on^tates.  Accordingly,  it  amended  23 
U.S.C.  303(c)  throu^  section  205(a)  of 
the  NHS  Act,  to  allow  States  the 
flexibility  to  choose  which  management 
systems  to  implement  under  23  U.S.C. 
303.  This  final  rule  reflects  this  State 
option  and  contains  only  minimum 
requirements  for  those  systems  that  a 
State  chooses  to  implement  under  the 
provisions  of  section  303.  The  Secretary 
may  not  impose  any  penalty  on  a  State 
for  such  election.  This  option  does  not 
apply  to  the  separate  legislative 
requirements  that  the  planning  process 
in  Transportation  Management  Areas 
(TMAs)  include  a  CMS  (23  U.S.C. 
134(i)(3)  and  4Q  U.S.C.  5305(c))  and  that 
Federal  funds  not  be  programmed  in  a 
carbon  mcmoxide  and/or  o^ne 
nonattainment  TMA  for  any  highway 
project  that  will  result  in  a  significant 
increase  in  single-occupant-vehicle 
capacity  imless  the  project  is  based  on 
an  approved  congestion  management 
system  (23  U.S.C.  134(1)  and  49  U.S.C. 
5305(c)).  It  also  does  not  apply  to  the 
TMS. 

An  advance  notice  of  proposed 
rulemaking  (ANPRM)  was  published  in 


the  Jime  3, 1992,  Federal  Register  (57 

FR  23460)  to  solicit  early  input  for 
development  of  these  regulations. 
Public  workshops  for  the  SMS  were 
announced  in  the  April  28, 1992, 
Federal  Register  (57  FR  17868)  and 
were  conducted  in  Washington,  DC,  on 
May  29, 1992,  in  San  Francisco,  CA,  on 
Jime  1, 1992,  and  in  Kansas  Qty,  MO, 
on  Jime  10, 1992.  Four  public 
woikshops  for  the  CMS.  PTMS,  and  IMS 
were  announced  in  the  May  26, 1992, 
Federal  Register  (57  FR  21915)  and 
were  conducted  in  Los  Angeles.  CA,  on 
June  18. 1992,  in  New  York,  NY,  on 
June  29, 1992,  in  Chicago,  IL.  on  July  14, 
1992,  and  in  Houston,  TX,  on  July  21, 
1992.  The  purpose  of  the  workshops 
was  to  obtain  input  to  the  rulemaking 
process  to  supplement  the  comments  to 
the  ANPRM  docket.  The  ANPRM  was 
issued  with  two  docket  numbers,  FHWA 
92-14  and  FTA  92-B. 

Approximately  125  individuals 
attended  the  workshops  for  the  SMS 
and  over  320  attended  the  workshops 
for  the  CMS,  PTMS,  and  IMS. 
Summaries  of  comments  presented  and 
documents  submitted  at  the  public 
woikshops  are  available  for  review  in 
FHWA  docket  number  92-14. 

Approximately  162  sets  of  comments 
on  the  ANPRM  were  submitted  to 
docket  numbers  FHWA  92-14  and  FTA 
92-B.  Approximately  48  percent  of  the 
comments  to  the  dodcets  were  from 
State  agencies  (transportation/highway 
departments,  motor  vehicle 
departments.  State  police,  etc.).  13 
percent  from  National  interest  groups/ 
associations.  10  percent  fix>m  regional 
planning-agencies/MPOs,  10  percent 
fiom  local  agencies  (cities,  counties),  8 
percent  from  private  businesses  or 
individuals,  7  percent  from  transit 
operators,  and  4  percent  from 
miscellaneous  agencies.  Since 
approximately  two-thirds  of  the 
comments  submitted  to  the  FTA  docket 
niunber  92-^  were  duplicates  of  those 
submitted  to  the  FHWA  docket  number 
92-14,  the  FTA  docket  was  closed  and 
those  comments  submitted  to  FTA 
Docket  92-B  that  were  not  duplicates 
were  placed  in  FHWA/FTA  docket 
number  92-14. 

The  testimony  from  the  /VNPRM 
woricshops  and  comments  submitted  to 
the  ANPRM  dockets  were  reviewed  and 
used  to  prepare  a  notice  of  proposed 
rulemaking  (NPRM)  which  was 
published  in  the  March  2, 1993,  Federal 
Register  (58  FR  12096).  The  NPRM  was 
issued  under  FHWA/FTA  docket 
number  92-14  only.  Four  public 
meetings  for  the  CMS,  PTMS,  and  IMS 
were  annoimced  in  the  March  24. 1993, 
Federal  Register  (58  FR  15816)  and 
were  conducted  during  the  NPRM 
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comment  period  in  San  Francisco.  CA. 
on  April  1, 1993,- in  Atlanta,  GA,  on 
April  8, 1993,  in  Philadelphia,  PA,  on 
April  15, 1993,  and  in  Kansas  City,  MO, 
on  April  21, 1993.  The  purpose  of  the 
NPRM  meetings  was  to  obtain  input  to 
the  hilemaking  process  to  suppl«nent 
the  comments  to^e  NPRM  docket.   . 
Approximately  220  individuals 
attended  the  NPRM  public  meetings  for 
the  CMS,  PTMS,  and  IMS.  Transcripts 
of  comments  presented  and  copies  of 
documents  submitted  at  the  public 
meetings  are  available  for  review  in 
docket  number  92-14. 

After  considering  the  comments 
submitted  to  the  docket  and  the 
testimony  presented  at  the  four  public 
meetings,  the  FHWA  and  the  FTA 
revised  the  proposed  regulation  and 
published  an  interim  final  rule  (IFR)  in 
the  December  1, 1993,  Federal  Register 
(58  FR  63442).  The  regulation  was 
issued  as  an  IFR  in  response  to  concerns 
regarding  the  anticipated  data  collection 
burden.  Subsequent  to  issuance  of  the 
IFR,  the  FHWA  and  the  FTA  visited  10 
States  to  obtain, additional  information 
to  refine  the  data  collection  burden 
estimates.  This  information  was  used  to 
prepare  the  information  in  the  section 
below  titled  Paperwork  Reduction  Act. 

Fifty  six  sets  of  comments  were 
submitted  to  FHWA/FTA  docket 
number  92-14  in  response  to  the  IFR 
Approximately  64  percent  of  the 
comments  to  the  docket  were  from  State 
agencies  (transportation/highway, 
safety,  enviroiunental),  14  percent  from 
National/regional  interest  groups/ 
associations,  11  percent  from  regional 
planning  agencies/MPOs,  5  percent 
from  local  agencies  (cities,  coimties),  4 
percent  from  transit  operators/railroad 
companies,  and  2  percent  from 
universities:  .  t  \ 

The  overwhelming  majority  of      '•'.» 
comments  expressed  continuing 
concern  over  the  potential  data  burden 
of  the  regulation.  This  was  not 
unexpected  since  the  preamble  to  the 
IFR  specifically  solicited  conunent  on 
the  data  burden  to  assist  the  FHWA  and 
the  FTA  in  developing  an  estimate  of 
the  data  burden  for  submission  to  the 
Office  of  Management  and  Budget 
(OMB).  Three  commenters  suggested 
that  additional  data  or  that  standardized 
data  be  required.  In  addition,  several 
commenters  expressed  concern  over  the 
extent  of  coverage  of  the  systems  and 
the  perceived  prescriptiveness  of  the 
IFR  Many  commenters  suggested 
editorial  changes.  In  spite  of  these  data 
and  coverage  concerns,  many  of  the 
commenters  supported  the  concept  of 
the  management  systems.  With  the 
elimination  of  detailed  technical 
requirements  and  since  compliance  is 


optional,  except  fw  the  CMS  in  TMAs 
and  the  TMS  as  noted  above,  the  basis 
for  most  of  these  comments  should  be 
eliminated. 

As  part  of  the  government-wide 
regulatory  streamlining  effort  that  was 
aimounced  by  the  President  in  March 
1995,  the  FHWA  and  the  FTA  reviewed 
the  interim  final  rule  for  the  ISTEA 
management  and  monitoring  systems. 
Chuing  this  same  time  period,  pending 
legislation  for  designation  of  the 
National  Highway  System  (NHS)  which 
included  a  provision  that  would  remove 
the  management  system  certification 
and  sanction  requirements  and  make 
implementation  of  the  six  management 
systems  optional  had  passed  in  the 
Senate.  Many  States,  MPOs,  and  other 
involved  agencies  were  aware  of  these 
developments  and  were  concerned 
about  proceeding  with  significant 
fin^cial  and  manpower  commitments 
necessary  to  carry  out  the  work  plans  for 
the  systems  in  view  of  the  imcertainty 
surrounding  the  management  systems. 

On  July  20, 1995.  the  FHWA  and  the 
FTA  issued  guidance  on  the  continued 
development  of  the  systems  in  a 
memorandmn  (copy  available  for  review 
in  docket  92-14)  to  their  regional 
offices.  The  memorandum  indicated 
that,  until  the  imcertainty  surroimding 
the  management  systems  was  resolved, 
continued  development  of  the  systems 
could  be  limited  to  the  NHS  for  the 
PMS,  EMS,  and  SMS  and  to  TMAs  for 
the  CMS  and  PTMS,  and  to  intermodal 
facilities  connected  to  the  NHS  for  the 
IMS.  The  compliance  dates  were  also 
extended  except  for  the  EMS.  Any 
necessary  data  collection  related  to  the 
management  systems  would  be  limited 
and  tailored  to  support  development 
and  implementation  of  the  management 
systems  in  accordance  with  the 
guidance  above.  The  National  Highway 
System  Designation  Act  of  1995  (NHS 
Act)  included  amendments  to  23  U.S.C 
303  that  allow  a  State  to  elect  to  not 
implement,  in  whole  or  in  part,  any  one 
or  more  of  the  management  systems 
required  imder  23  U.S.C.  303.  In 
addition,  the  certification  requirement 
was  removed  and  the  Secretary  may  not 
impose  any  sanction  on,  or  withhold 
any  benefit  from  a  State  that  elects  to 
take  this  approach.  The  FHWA  and  the 
FTA  issued  guidance  on  these  changes 
in  a  March  7, 1996,  memorandum  (copy 
available  for  review  in  FHWA/FTA 
docket  92-14)  to  their  regional  offices. 
The  guidance  indicated  that,  efiiective 
immediately,  certifications  were  no 
longer  required  and  sanctions  could  not 
be  imposed. 

The  NHS  Act  does  not  afiiect  the 
requirement  in  23  U.S.C.  134(i)(3)  and 
49  U.S.C.  5305(c)  that  the  planning 


process  in  all  TMAs  include  a  CMS.  As 
with  all  planning  process  requirements, 
compliance  with  tnis  requirement  will 
be  addressed  during  metropolitan 
planning  process  ceitificati(m  reviews 
for  all  TMAs. 

Hie  NHS  Act  also  does  not  afliact  the 
requirement  in  23  U.S.C.  134(1)  and  49 
U.S.C  5305(0  that  Federal  funds  may 
not  be  programmed  in  a  carbon 
monoxide  and/or  ozone  nonattpinment 
TMA  for  any  project  that  will  result  in 
a  significant  increase  in  single- 
occupant- vehicle  XSOV)  capacity  imless 
the  project  is  based  on  an  approved 
CMS.  The  March  7, 1996,  memorandum 
indicated  that  until  Seprtember  30. 1997. 
the  interim  CMS  procewdures  in  23  CFR 
4S0.336(b)  may  be  used  to  meet  this 
requirement.  After  this  date,  such 
projects  must  be  based  on  a  fully 
operational  CMS. 

All  of  the  language  in  the  NHS  Act 
and  conference  report  (H.R.  Conf.  Rep. 
No.  345. 104th  Cong.,  1st  Sess.  (1995)) 
refers  to  management  systems.  There  are 
no  references  to  the  traffic  monitoring 
system.  Therefore,  the  requirements  for 
the  traffic  moititoring  system  for 
highways  and  public  transportation  are 
unchanged. 

The  FHWA  and  the  FTA  believe  that 
the.primary  purpose  of  transportation 
management  systems  is  to  provide 
system  performance  information  to  the 
public,  lopal  officials,  and  those  having 
responsibility  for  the  operation  of  the 
transportation  system.  These  systems 
provide  critical  information  for 
transportation  investment  decisions  so 
that  limited  resources  can  be 
programmed  effectively  to  improve  the 
efficiency  and  safety  of  and  protect  our 
investment  in  the  nation's 
transportation  infrastructiire.  To  this* ' 
and,  the  FHWA  and  the  FTA  endorse 
continued  implementation  of  the 
transportation  management  systems 
specified  in  23  U.S.C.  303,  whether 
under  a  State's,  MPO's,  or  transit 
operator's  own  procedures  or  under  the 
provisions  of  this  r^ulation.  The 
FHWA  and  the  FTA  believe  that 
development  and  use  of  existing  or  new 
transportation  management  systems  will 
support  decision-making  that 
emphasizes  enhanced  service  at 
minimum  public  and  private  life-cycle 
cost.  Fimding  for  the  development  and 
implementation  of  any  of  the  systems, 
in  whole  or  in  part,  continues  to  be 
eligible  for  the  funding  categories 
identified  in  23  CFR  500.105.  The 
FHWA  and  the  FTA  will  continue  to 
provide  technical  assistance  in  the 
management  of  the  transportatirai 
system  in  these  critical  areas. 

This  final  regulation  is  being  issued  as 
part  500  of  subchapter  F  of  title  23, 
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Code  of  Federal  Regulations  (23  CFR). 
Subpart  A  of  part  500  includes 
definitions  and  requirements  applicable 
to  the  six  management  systems.  Subpart 
B  includes  requirements  for  the  traffic 
monitoring  system.  The  requirements  in 
23  CFR  Part  500  are  incorporated  by 
cross  reference  into  the  FTA's 
regulations  as  part  614  of  chapter  VI  of 
title  49,  Code  of  Federal  Regulations. 

A  disonsion  of  revisions  to  the  rule 
follows. 

Sul^MTt  A — Management  Systems 

In  view  of  the  optional  nature  of  the 
six  management  systems,  most  of  the 
technical  requirements  in  former 
subparts  A  through  G,  except  for 
requirements  for  the  CMS.  have  been 
removed.  Sections  500.107,  Compliance, 
and  500.109,  Sanctions,  have  been 
deleted  in  their  entirety  because  of  the 
above  noted  legislative  changes. 
Similarly,  the  provisions  of  former 
§  500.113,  Acceptance  of  Existing 
Systems,  are  no  longer  needed  since  any 
systems  in  existence  when  the  ISTEA 
was  enacted  that  a  State  wanted  to  use 
would  already  have  been  submitted  for 
acceptance.  Except  for  the  CMS  in  non- 
attainment  TMAs  and  the  TMS,  the 
compliance  schedules  have  been 
removed.  Those  provisions  of  former 
subparts  A  through  G  that  have  been 
retained  are  in  revised  subpart.  A. 

Section-by-Section  Analysis 

Section  500.101    Piujjose 

This  section  states  the  purpose  of  this 
regulation. 

Section  500.102    Policy 

This  section  is  new.  Paragraph  (a) 
emphasizes  the  value  that  the  FHWA 
and  the  FTA  believe  that  management 
systems  can  provide  to  make  oost- 
effective  investment  decisions  and  that 
the  FHWA  and  the  FTA  will  continue 
to  support  development  of  the  systems 
whether  they  are  developed  imder  State 
or  local  procedures  or  under  this 
regulation. 

Paragraph  (b)  was  §  500.111,  "Funds 
for  development,  estabUshment,  and 
implementation  of  the  systems."  in  the 
IFR.  Language  has  been  added  to 
indicate  that  the  specified  categories  of 
funds  may  be  used  for  any  of  thie 
systems  whether  or  not  the  systems  are 
developed  under  the  provisions  of  this 
part  or  under  a  State's,  MPO's.  or  transit 
operator's  own  procedures.  The 
refsrenoes  to  the  Federal  Transit  Act 
have  been  updated  to  refer  to  the 
corresponding  sections  of  title  49, 
U.S.C,  since  the  Federal  Transit  Act  is 
now  codified  as  Chapter  53  of  that  title. 


Section  500.103    Definitions 

Since  many  of  the  terms  defined  in 
the  IFR  are  no  longer  used  in  the  final 
rule,  they  have  be«a  deleted.  The 
remaining  definitions  are  unchanged 
from  the  IFR. 

Section  500.104    State  Option 

This  section  reflects  the  NHS  Act 
provision  that  allows  a  State  to  elect,  at 
any  time,  not  to  implement  any  of  the 
six  management  systems  under  23 
U.S.C.  303,  in  whole  or  in  part  except 
as  specified  in  §  105(a)  and  (b). 

Section  500.105    Requirements  -'■' 

This  section  was  titled  "Developnient, 
Establishment,  aad  Implementation  of 
the  Systems"  in  the  IFR. 

Paragraph  (a)  specifies  that,  in 
accordance  with  23  U.S.C.  134  and  49 
U.S.C.  303-5307,  the  metropolitan 
planning  process  in  TMAs  include  a 
CMS  that  meets  the  requirements  of 
§  500.109  of  this  final  rule. 

Paragraph  (b)  indicates  that  the  State 
option  also  does  not  apply  to  the 
requirements  for  the  l^S  in  subpart  B. 

Paragraph  (c)  is  former  §  500.105(c) 
which  includes  .the  requirement  that 
any  of  the  management  systems  that  a 
State  chooses  to  develop  under  23 
U.S.C,  be  developed  in  cooperation 
with  MPOs  in  metropolitan  areas, 
transit  operatore.  local  officials,  and 
other  affected  agencies. 

Paragraph  (d)  is  former  §  500.105(g). 
This  paragraph  includes  the  legislative 
requirement  that  the  results  frtun 
management  systems  be  considered  in 
the  development  of  statewide  and 
metropolitan  transportation  plans  and 
programs  and  in  making  project  i- 

selection  decisi(ms  under  title  23. 
U.S.C,  and  title  49  U.S.C,  Chapter  53 
(the  Federal  Transit  Act). 

The  provisions  in  §S  500.105(e).  (f). 
(h),  (i).  and  ())  of  the  IFR  regarding 
incorporation  of  certain  systems  into  the 
metropolitan  planning  processes, 
coordination  among  MPOs, 
identification  of  roles  and 
responsibilities,  the  relationship  to  the 
23  U.S.C.  303  management  systems  to 
those  required  under  23  U.S.C.  204  for 
Federal  lands  highways,  and  periodic 
evaluation  of  the  effectiveness  of  the 
systems  have  been  eliminated. 

Section  500.106    PMS  •  •    ■ 

This  section  identifies  the  minimiun 
criteria  for  an  effective  PMS  for  Federal- 
aid  highways  which  may  be  based  on 
the  "AASIfTO  Guidelines  for  Pavement 
Management  Systems."  ^  All  other 


speci^c  requirements  of  subpart  B  of  the 
IFR  have  been  removed." 

Section  500.107    Bh4S 

This  section  identifies  the  minimiun 
criteria  for  an  e%ctive  BMS  for  bridges 
on  and  off  Federal-aid  highways  which 
may  be  based  on  the  "AASHTO 
Guidelines  for  Bridge  Management 
Systems."  *  All  other  specific 
requirements  of  subpart  C  of  the  IFR 
have  been  removed. 

Section  500.108    SA4S 

This  section  identifies  the  minimum 
criteria  for  an  effective  SMS  which  may 
be  based  on  the  guidance  in  "Safety 
Management  Systems:  Good  Practices 
for  Development  and 
Implementation."  '  All  other  specific 
requirements  of  subpart  D  of  the  IFR 
have  been  removed. 

Section  500.109    CMS 

Paragraph  (a)  identifies  the  general 
criteria  for  a  CMS  in  all  areas  of  a  State. 
The  provisions  of  this  paragraph  are 
optional  for  all  areas  of  a  State  except 
TMAs.  The  definitions  of  "congestion" 
and  "congestion  management  system" 
in  §  500.503  of  the  IFR  have  been 
incorporated  into  this  paragraph.  The 
flexibihty  in  the  former  definitions  for 
State  and  local  officials  to  determine 
performance  measiues  and  levels  of 
performance  has  been  retained.  The 
emphasis  on  consideration  of  actions  to 
reduce  SOV  travel  in  §  500.505(b)  of  the 
IFR  has  been  incorporated  into 
paragraph  (a).  The  remainder  of 
§  500.109  applies  to  CMSs  in  TMAs  but 
is  recommended  for  CMSs  in  all  areas 
of  a  State. 

Paragraph  (b)  includes  additional 
requirements  for  the  CMS  in  TMAs.  The 
requirement  in  §  500.505(d)  of  the  IFR 
that  the  metropolitan  planning  process 
in  TMAs  include  a  CMS  has  been 
moved  to  this  paragraph.  The  remainder 
of  this  ]>aragraph  is  a  consolidation  and 
rewording  of  provisions  of  §  500.507 
CMS  components  of  the  IFR.  The 
sample  list  of  12  categories  of  strategies 
that  should  be  considered  in 
§  500.507(c>  of  the  IFR  has  been 


1  AASHTO  Guidelines  for  Pavement  Maiugement 
Systems.  July  1990,  can  be  purchased  from  the 
American  Association  of  State  Highway  and 


Ttansporution  OfRcials,  444  N.  Capitol  Street.  NW., 
Suite  249.  Washington.  D.C  20001.  Available  for 
inspection  as  prescribed  in  49  CFR  part  7,  appendix 
D. 

*  AASHTO  Guidelines  ibr  Bridge  Man^ement 
Systems,  1992.  can  be  purchased  from  the 
American  Association  of  State  Highway  and 
Transporution  Officials,  444  N.  Capitol  Street,  NW., 
Suite  249,  Washington.  D.C.  20001.  Available  for 
inspection  as  prescribed  in  49  CFR  part  7,  appendix 
D. 

'  Safety  Management  Systems:  Good  Practices  for 
Development  and  Implementation,  FHWA  and 
NHTSA,  May  1996.  Available  for  inspection  and 
cop3ring  as  prescribed  in  49  CFR  part  7,  appendix 
D. 
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oonsoUdated  into  five  broader  categories 
in  §  500.109(b)(4)  of  the  final  rule. 

The  requirements  in  §  500.505(c)  of 
the  IFR  regarding  programming  of 
Federal  funds  for  projects  that  will 
result  in  a  significant  increase  in  SOV 
capacity  in  TMAs  that  are  non- 
attainment  for  carbon  monoxide  and/or 
ozone  are  in  S  500.109(c)  of  the  final 
rule. 

Paragraph  (d)  of  this  section  includes 
complianoe  requirements  for  the  CMS  in 
TMAs.  Compliance  with  the 
requirement  that  the  planning  process 
include  a  CMS  will  be  addre^ed  during 
metropolitan  planning  process 
certification  reviews  for  all  TMAs.  If  the 
planning  process  in  TMAs  does  not 
include  a  CMS  that  meets  the 
requirements  of  this  section, 
deficiencies  and  corrective  actions  will 
be  identified  in  the  certification  review. 
Until  September  30, 1997,  the  interim 
CMS  procedures  in  23  CFR  450.336(b) 
may  be  used  to  meet  the  requirement 
that  programming  of  Federal  funds  for 
SOV  pro)ects  in  non-attainment  TMAs 
be  based  on  an  approved  CMS.  After 
this  date,  such  projects  will  deed  to  be 
based  on  a  CMS  that  meets  the 
requirements  of  this  part 

Section  500.110    PTMS 

This  sectirai  identifies  general  criteria 
for  an  effective  PTMS  for  development 
by  the  States  in  cooperation  with 
recipients  and  subrecipients  imder 
Chapter  53  of  title  49.  U.S.C.  The 
provisions  of  §  500.607(b)(2)  of  the  IFR 
regarding  vehicle  and  ridership  data 
have  been  moved  to  subpart  B,  Trafiic 
Monitoring  System,  of  this  final  rule. 
All  other  specific  requirements  of 
subpart  F  of  the  IFR  have  been  removed. 

Section  500.111    IMS 

This  section  identifies  the  minimum 
criteria  for  an  effective  IMS.  All  other 
specific  requirements  of  subpart  G  of  the 
IFR  have  been  removed.  .■  .!-y^ 

Subpart  B— Traffic  Monitorii^  System 

Subpart  H,  Traffic  Monitoring  System 
for  Highways  (TMS/H),  has  been  moved 
to  subpart  B  of  the  final  rule  and  has 
been  retitled  Traffic  Monitoring  System 
(TMS)  since  the  traffic  monitoring 
requirements  for  public  transportation 
facilities  and  equipment  have  been 
moved  from  subpart  F  of  the  IFR  to  this 
subpart.  Except  as  noted  below,  only 
minor  editorial  changes  have  been  made 
to  this  subpart. 

The  traffic  monitoring  data 
requirements  for  public  transportation 
CadUties  and  equipment  specified  in 
^  §  500.607(b)(2)  of  the  IFR  have  been 
moved  to  a  definition  of  "transit  traffic 
data"  in  §  500.203.  Section  500.203(g)  of 


the  final  rule  specifies  that  transit  traffic 
data  Is  to  be  collected  in  cooperation 
with  MPOs  and  transit  operators. 

Tbe  compliance  schedule  in  §  500.809 
of  the  IFR  has  been  revised  and  moved 
to  paragraph  §  500.203(h)  of  the  final 
rule.  The  TMS  for  highways  and  pubUc 
transportation  facihties  and  equipment 
is  to  be  fully  operational  by  Oct(X>er  1, 
1997. 

For  ease  of  reference,  the  following 
table  is  provided  to  assist  the  user  in 
locating  secticm  and  paragraph  changes 
made  in  this  rulemaking: 


Old  section 


500.101  

None .;..- 

None 

None 

500.106(b) 

500.105(c)  

500.105(d)  

500.105(e),(0 

500.105(g) 

500.1 05(h),  ttvough 

0). 

500.107  

500.109  

500.111  ....: 

500.113  

500.201  ttvough  209 
500.301  through  309 
500.401  throui^  409 

500.501   _. 

500.503  .. 

500.50S<a).(b) 

500.505(c)  

500.505(d)  

500.505(e) 

500.505(0 

500505(g) 

500.507  

500.509  

500.601  through  609, 

except 

500.607(b)(2). 

500.607(b)(2) 

500.701  through  709 

500J01  

500.803  

500.805  


New  section 


500.807 
500.809 


500.101. 

S00.10e(a). 

500.103. 

500.104. 

500.10S(a),  (b). 

Removed. 

500.106(c). 

500.109(b). 

Removed. 

500.106(d). 

Renxjved. 

Removed. 

Removed. 

500.102(b). 

Removed. 

500.106. 

50ai07. 

500.108. 

Removed. 

500.109(a). 

500.109(a). 

Removed. 

500.109(b). 

500.109(c). 

Removed. 

Removed. 

500.109(b). 

500.109(d). 

500.110. 


500.202,  S00.203(g). 
500.111. 
500.201. 
500.202. 
500.203(a)  through 

(f). 
500.204. 
500.203(h). 


23  CFR  Part  450  and  49  CFR  Part  613 

As  a  result  of  the  changes  in  23  CFR 
Part  500,  technical  amendments  have 
been  made  in  the  metropoUtan 
transportation  planning  regulation  in  23 
CFR  Part  450  and  49  CFR  Part  613. 
These  technical  amendments  in 
wording  and  refermces  are  necessary  to 
reflect  me  revisions  to  the  provisions  in 
Part  500  for  CMSs  in  TMAs. 

In  addition,  a  technical  amoadment 
has  been  made  to  §  450.316, 
MetropoUtan  transportation  planning 
process:  Elements,  to  add  recreetioaal 


travel  and  tourism  as  a  factor  to  be 
amaderad  in  the  development  of 
metropolitan  transportation  plans  and 
programs.  This  element  was  added  to  23 
U.S.C  134(Qby  secticm  317  of  the  NHS 
Act 

23CFRPart62e 

With  the  issuance  (rf  23  CFR  Part  500 
in  the  Deoembw  1. 1993,  Federal 
Register  (58  FR  63442).  the  FHWA 
incorporated  previous  PMS  and 
pavemait  design  requirements  in  former 
23  CFR  Part  626  into  23  C3^  Part  600 
and  removed  Part  626  to  eliminate  ^  - 
redundancy.  With  pubhcation  of  this 
final  rule  for  the  management  systems, 
the  FHWA  is  separating  pavement 
design  requirements  from  Part  500  and 
pladng  them  into  a  reestablished  Part 
626. 

Rnlamaldng  Analyses  and  Notices 
ExecotiTe  Orderl2866  (Regulatory 
PlanniBg  aad  Review)  and  DOT 
Regnlatory  Policies  and  Pocedurae 

This  rulemaking  is  considered  to  be  a 
significant  regulatory  action  under 
Executive  Order  12866  and  is 
considered  to  be  significant  under  the 
regulatory  policies  and  procedures  of 
the  DOT  because  of  sul»tantial  State, 
local  government,  congressional  and 
public  interest.  This  final  rule 
implements  23  U.S.C  303  which 
requires  the  Secretary  of  Transportation 
to  issue  regulations  for  State 
development,  estabUshment,  and 
implementation  of  six  identified 
management  systems  and  guidelines 
and  requirements  for  a  traffic 
monitoring  system  for  highways  and 
pubUc  transportation  fediities  and 
equipment.  These  management  systems 
are  intended  to  assist  State 
transportation  decision  makere  in 
maintaining  and  improving  the 
condition  and  performance  of  their 
transportation  systems.  As  amended  by 
the  NHS  Act.  section  303  indicates  that 
States  may  elect  not  to  implement  any 
of  the  six  management  systems  under 
section  303  in  whole  or  in  part. 

In  compliance  with  the  final  rule  is 
optional,  except  for  the  CMS  in  TMAs 
and  the  TMS.  the  only  "mandatory" 
burden  for  comphance  would  be  that 
associated  with  these  provisions.  Since 
the  CMS  in  TMAs  is  part  of  the 
planning  process  required  by  23  U.S.C 
134  and  most  States  alreedy  have  TMSs 
that  meet  the  requirements  of  the  final 
rule,  any  additional  costs  to  State  and 
local  governments  to  develop  and 
implement  these  systems  will  be  so 
minimal  that  no  further  analysis  will  be 
necessary. 
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RegnUtory  Flexibility  Act 

Since  compliance  with  the  Regulatory 
Flexibility  Act  (5  U.S.C  601-612),  the 
FHWA  and  the  FTA  have  evaluated  the 
effects  of  this  rule  on  small  entities, 
such  as  local  governments  and 
businesses.  While  compliance  with 
most  parts  of  this  final  rule  is  optional, 
several  categories  of  available  Federal 
funds  identified  in  the  rule  can  be  used 
to  develop  and  implement  the  systems, 
whether  or  not  they  are  developed 
under  the  rule  or  under  State  or  local 
procedures.  The  FHWA  and  the  FTA 
believe  that  this  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  niunber  of  small  entities. 
Accordingly,  the  FHWA  and  the  FTA 
certify  that  this  rulemaking  would  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  such  entities. 

Executive  Order  12612  (Federalism 

This  action  has  been  analyzed  in 
accordance  with  the  principles  and 
criteria  contained  in  Executive  Order 
12612.  Section  303  of  title  23,  U.S.C, 
reqtiires  the  Secretary  to  issue 
regulations  and  requirements/guidelines 
to  implem«it  the  management  and 
traffic  monitoring  system  provisions. 
The  rule  recognizes  the  role  of  States, 
MPOs,  local  govemfbents,  and  operators 
of  transportation  systems  and  facilities 
in  implementing  these  systems  and 
allows  them  not  to  implement  the 
systems  in  whole  or  in  part 
Accordingly,  it  is  certi^d  that  the 

Eolicies  contained  in  this  dociunent 
ave  been  assessed  in  light  of  the 
principles,  criteria,  and  requirements  of 
the  Federalism  Executive  Order.  It  has 
been  determined  that  this  rule  does  not 
have  sufficient  Federalism  implications 
to  warrant  a  full  Federalism  Assessment 
under  the  principles  and  criteria 
contained  in  Executive  Order  12612. 

Executive  Order  12372 
(Intergovernmental  Review) 

Catalog  of  Federal  Domestic 
Assistance  Program  Numbers  20.205, 
Highway  Planning  and  Construction, 
20.505,  FTA  Technical  Studies  Grants, 
and  20.507,  Capital  and  Operating 
Assistance  Formula  Grants.  The 
regulations  implementing  Executive 
Order  12372  regarding 
intergovernmental  consultation  on 
Federal  programs  and  activities  apply  to 
these  programs. 

Paperwork  Reduction  Act 

Except  for  the  CMS  in  TMAs  and  the 
TMS,  implementation  of  the 
management  systems  identified  in  this 
rule  by  the  States  and  other  agencies  is 
optional.  The  CMS  in  TMAs  is  a 


requirement  of  the  metropolitan 
planning  provisions  of  23  U.S.C.  134 
and  49  U.S.C.  5303-5305.  OMB  control 
number  2132-0529  for  the  statewide 
and  metropolitan  planning  regulations 
(23  CFR  Part  450)  includes  the 
information  collection  biuden  for  all 
planning  process  requirements 
including  the  CMS  in  TMAs.  With 
respect  to  the  TMS,  the  technical 
procedures  in  subpart  B  of  23  CFR  Part 
500,  are  only  applicable  when  traffic 
data  is  needed  for  the  purposes 
specified  in  §  500.203.  Any  information 
collection  burden  or  reporting 
requirements  associated  with  subpart  B 
are  covered  by  the  respective  programs 
specified  in  §  500.203  that  require  traffic 
data.  Since  the  management  systems  are 
optional,  any  traffic  data  needed  for  the 
management  systems  are  also  optional. 
The  regulation  does  not  requue  any 
reporting  to  the  Federal  government. 
Therefore,  there  is  no  information 
collection  or  reporting  burden  for  this 
regulation.  Elimination  of  the 
requirements  for  workplans, 
certification  statements,  and  status 
reports  removes  an  annual  average 
reporting  burden  of  22,180  person 
hours.  Estimation  of  the  annual 
information  collection  burden  that 
would  have  occxHred  under  the  IFR  for 
each  of  the  management  systems  varied 
significantly  by  system,  status  of 
preexisting  efforts  by  the  States,  and 
extent  of  transportation  facilities  that 
would  have  needed  to  be  included,  as 
well  as  by  the  level  of  sophistication 
that  a  State  chose  to  implement.  Based 
on  the  information  provided  by  the  10 
States  visited  by  the  FHWA  and  the 
FTA  it  is  estinuited  that  the  annual 
person  hours  of  information  collection 
burden  by  system  per  State  would  have 
ranged  from:  250  to  23,000  for  the  PMS; 
0  to  8,000  for  the  BMS:  1000  to  41,000 
for  the  SMS:  0  to  60,000  for  the  CMS; 
200  to  3,200  for  the  PTMS;  1,300  to 
31,000  for  the  IMS;  and  0  to  3.120  for 
the  TMS.  This  burden  estimate  for  the 
CMS  does  not  include  the  CMS  in 
TMAs  which  is  a  planning  process 
reqiiirement.  The  estimate  for  the  TMS 
includes  only  the  additional  traffic  data 
needed  for  the  management  systems. 

National  Environmental  Policy  Act 

The  FHWA  and  the  FTA  have 
analyzed  this  action  for  the  purpose  of 
the  National  Environmental  Policy  Act 
of  1969  (42  U.S.C.  4321  etseq.)  and 
have  determined  that  this  action  would 
not  have  any  effect  on  the  quality  of  the 
environment. 

Regulation  Identification  Number 

A  regulation  identification  niunber 
(RIN)  is  assigned  to  each  regulatory 


action  listed  in  the  Unified  Agenda  of 
Federal  Regtilations.  The  Regulatory 
Information  Service  Center  publishes 
the  Unified  Agenda  in  April  and 
October  of  eadi  year.  The  RIN  ctmtained 
in  the  heading  of  this  docimient  can  be 
used  to  cross  reference  this  action  with 
the  Unified  Agenda. 

ListofSubiects 

23.  CFR  Part  450 

Grant  programs — transpOTtation, 
Highways  and  roads.  Mass 
transportation,  Metropolitan  planning. 
Statewide  planning.  Project  selection. 
Metropolitan  transportaticMi 
improvement  program.  Statewide 
transportation  improvement  program. 

23  CFR  Part  500 

Bridges,  Grant  programs — 
transportation,  Highway  traffic  safety. 
Highways  and  roads.  Mass 
transportation.  Reporting  and 
recordkeeping  requirements. 

23  CFR  Part  626 

Design  standards.  Grant  programs — 
transportation.  Highways  and  roads. 

49  CFR  Part  613 

Grant  programs — transportation.  Mass 
transportation. 

49  CFR  Part  614 

Grant  programs — transportation.  Mass 
transportation. 

Issued  on:  December  9, 1996. 
Rodney  E.  Slater, 
Federal  Highway  Administratta: 
Gordon  J.  Linton, 
Federal  Transit  Administrator. 

In  consideration  of  the  foregoing. 
Chapter  I  of  title  23.  CFR.  and  Chapter 
VI  of  title  49,  CFR.  are  amended  as  set 
forth  below. 

23  CFR  Chapter  I 

SUBCHAPTER  F— TRANSPORTATION 
INFRASTRUCTURE  RAANAQEMENT 

PART  500— MANAGEMENT  AND 
MONITORINQ  SYSTEMS 

1.  Part  500  of  subchapter  F  is  revised 
to  read  as  follows: 


Subpart  A— Management  systants 

Sec. 

500.101 

Purpose. 

500.102 

Policy. 

500.103 

Definitions.      ^ 

500.104 

State  option. 

500.105 

Requirements. 

500.106 

PMS. 

500.107 

BMS. 

500.108 

SMS. 

500.109 

CMS. 

500.110 

PTMS. 

soaiii 

IMS. 

V*- 
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Subpart  B— Tramc  Monttortng  System 
Sec 

500.201  Puipoae. 

500.202  TMS  definitioiu.    ■ 

500.203  TMS  general  requirements. 

500.204  TMS  components  for  highway 
traffic  data. 

Aotfaority:  23  U.S.C  134, 135, 303  and  315; 
49  U.S.C  5303-5305;  23  CFR  1.32;  and  49 
CPR  1.48  and  1.51. 

Subpart  A— Management  Systems 

fSOO.101    PurpoM. 

The  purpose  of  this  part  is  to 
implement  the  requirements  of  23 
U.S.C.  303(a)  which  directs  the 
Secretary  of  Transportation  (the 
Secretary)  to  issue  regulations  for  State 
development,  estdihshment,  and 
implementaticm  of  systems  for  managing 
hi^way  pavement  of  Federal-aid 
highways  (PMS),  bridges  on  and  off 
Federal-aid  highways  (BMS),  highway 
safaty  (SMS),  traffic  congestion  (CMS), 
public  transportation  facilities  and 
equipment  (PTMS),  and  intennodal 
transportation  facilities  and  systems 
(IMS).  This  regulation  also  implements 
23  U.S.C.  303(b)  which  directs  the 
Secretary  to  issue  guidelines  and 
requirements  for  State  development, 
establishment,  and  implementation  of  a 
traffic  monitoring  system  for  highways 
and  public  transportation  facilities  and 
equipment  (TMS). 

1500.102    Policy. 

(a)  Federal.  State,  and  local 
governments  are  uinder  increasing 
pressure  to  balance  their  budgets  and,  at 
the  same  time,  respond  to  public 
demands  for  quality  services.  Along 
with  the  need  to  invest  in  America's 
future,  this  leaves  transportation 
agencies  with  the  task  of  trying  to 
manage  Aurent  transportation  systems 
as  cost-efiiectively  as  possible  to  meet 
evolving,  as  well  as  backlog  needs.  The 
use  of  existing  or  new  transportation 
management  systems  provides  a 
framework  for  cost-eflective  decision 
making  that  emphasizes  enhanced 
service  at  reduced  public  and  private 
life-cycle  cost.  The  primary  outcome  of 
transportation  management  systems  is 
improved  system  performance  and 
safety.  The  Federal  Highway 
Administration  (FHWA)  and  the  Federal 
Transit  Administration  (FTA)  strongly 
encourage  implementation  of 
transportation  management  systems 
consistent  with  State,  metropolitan 
planning  organization,  transit  operator, 
or  local  government  needs. 

(b)  Whether  the  systems  are 
developed  under  the  provisions  of  this 
part  or  under  a  State's  own  procediues, 
the  following  categories  of  FHWA 
administered  func^  may  be  used  for 


development,  establishment,  and  - 
implementation  of  any  of  the 
management  systems  and  the  traffic 
monitoring  system:  National  highway 
system;  surface  transportation  program; 
S^te  planning  and  research  and 
metropolitan  planning  funds  (including 
the  optional  use  of  minimum  allocation 
funds  authorized  under  23  U.S.C.  157(c) 
and  restoration  funds  authorized  ujider 
§  202(f)  of  the  National  Highway  System 
Designation  Act  of  1995  (Pub.L.  104-59) 
for  carrying  out  the  provisions  of  23 
U.S.C.  307(c)(1)  and  23  U.S.C.  134(a)); 
congestitm  mitigation  and  air  quaUty 
improvement  program  funds  for  those 
management  systems  that  can  be  shown 
to  contribute  to  the  attainment  of  a 
national  ambient  air  quaUty  standard; 
and  apportioned  bridge  funds  for 
development  and  establishment  of  the 
bridge  management  system.  The 
following  categories  of  FTA 
administered  funds  may  be  used  for 
development,  establishment,  and 
implementation  of  the  CMS,  FTMS, 
IMS,  and  TMS:  MetropoUtan  planning: 
State  planning  and  research,  and 
formida  transit  funds. 

S  500.103    Deflnitlons. 

Unless  otherwise  specified  in  this 
part,  the  definitions  in  23  U.S.C.  101(a) 
are  appUcable  to  this  part.  As  used  in 
this  part: 

Federal-aid  hi^ways  means  those 
highways  eUgible  for  assistance  under 
title  23,  U.S.C,  except  those 
functionally  classified  as  local  or  rural 
minor  collectors. 

Metropolitan  planning  organization 
(MPO)  means  the  forum  for  cooperative 
transportation  decision  making  fota 
metropolitan  planning  area. 

National  Midway  System  (NHS) 
means  the  system  of  highways 
designated  and  approved  in  accordance 
with  the  provisions  of  23  U.S.C.  103(b). 

State  means  any^  one  of  the  fifty 
States,  the  District  of  Columbia,  or 
Puerto  Rico.  *. 

Transportation  management-area"-  *    " 
(TMA)  means  an  urbanized  alrea  with  a 
population  over  200,000  (as  determined 
by  the  latest  decennial  census)  or  other 
area  when  TMA  designation  is 
requested  by  the  Governor  and  the  MPO 
(or  affected  local  officials),  and  officially 
designated  by  the  Administrators  of  the 
FHWA  and  the  FTA.  The  TMA 
designation  applies  to  the  entire 
metropolitan  planning  area(8). 

f  500.104    State  option. 

Except  as  specified  in  §  500.105  (a) 
and  (b),  a  State  may  elect  at  any  time  not 
to  implement  any  one  or  more  of  the 
management  systems  required  tmder  23 
U.S.C.  303,  in  whole  or  in  part. 


fSOaiOS    Raqulremanls. 

(a)  The  metropolitan  transportation 
planning  process  (23  U.S.C.  134  and  49 
U.S.C  5303-5005)  in  TMAs  shall 
include  a  QAS  that  meets  the 
requiremmts  of  §  500.109  of  this 
regulation. 

(b)  States  shall  develop,  establish,  and 
implement  a  TMS  that  meets  the 
reqviirements  of  subpart  B  of  this 
regulation. 

(c)  Any  of  the  management  systems 
that  the  State  chooses  to  implement 
under  23  U.S.C.  303  and  this  regulation 
shall  be  developed  in  cooperation  with 
MPOs  in  metropolitan  areas,  affected 
agencies  recei>dng  assistance  under  the 
Federal  Transit  Act  (49  U.S.C,  Chapter 
53),  and  other  agencies  (including 
private  owners  and  operators)  that  have 
responsibility  for  operation  of  the 
afiiected  transportation  systems  or 
£aciUties. 

(d)  The  results  (e.g.,  policies, 
programs,  projects,  etc.)  of  any  of  the 
management  systems  that  a  State 
chooses  to  develop  under  23  U.S.C.  303 
and  this  regulation  ^all  be  considered 
in  the  development  of  metropolitan  and 
statewide  transportation  plans  and 
improvement  programs  and  in  makj^S 
project  selection  decisions  under  title 
23,  U.S.C,  and  under  the  Federal 
Transit  Act.  Plans  and  programs 
adopted  after  September  30, 1997,  shall 
demonstrate  compUance  with  this 
requirement. 

§500.106    PMS. 

An  effective  PMS  for  Federal-aid 
highways  is  a  systematic  process  that 
provides  information  for  use  in 
implementing  cost-effective  pavement 
reconstruction,  rehabiUtation,  and 
preventative  maintenance  programs  and 
that  results  in  pavements  designed  to 
accommodate  ctirrent  and  forecasted 
traffic  in  a  safe,  durable,  and  cost- 
effective  manner.  The  PMS  should  be 
based  on  the  "AASHTO  Guidelines  for 
Pavement  Management  Systems."  ■ 

{500.107    BMS. 

An  effective  BMS  for  bridges  on  and 
off  Federal-aid  highways  that  should  be 
based  on  the  "AASHTO  Guidelines  for 
Bridge  Management  Systems"  ^  and  that 


'  1  AASHTO  Guidelines  for  Pavement 
Management  Systems,  July  1990.  can  be  purchaMd 
from  the  American  Association  of  State  Highway 
and  Transportation  Officials.  444  N.  Capitol  Street. 
NW.,  Suite  249.  Washington.  D.C.  20001.  Available 
for  inspection  as  prescribed  in  49  CFR  part  7, 
appendix  D. 

'  AASHTO  Guidelines  for  Bridge  S4anagement 
Systems.  1992;  can  be  purchased  from  the  American 
Aaaociation  of  State  Highway  and  Transportation 
Offidals.  444  N.  Capitol  StlMt  NY/..  Suite  249, 
Washington,  D.C.  20001.  Available  for  inspection  as 
preacribed  in  49  CFR  part  7.  appendix  0. 
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supplies  aiialyses  and  summaries  of 
data,  uses  mathonaticai  models  to  make 
forecasts  and  recommendations,  and 
provides  the  means  by  which  alternative 
policies  and  programs  may  be  efficiently 
considered.  An  efiective  BMS  should 
include,  as  a  minimum,  formal 
procedures  for 

(a)  Collecting,  processing,  and 
updating  data; 

(b)  Predicting  deterioratiosi: 

(c)  Identifying  alternative  actions; 

(d)  Predicting  costs; 
(e)l!)etermining  optimal  policies;    ' 
(i)  Performing  short-  and  long-term 

bwdbet  forecasting;  and 

(g)  Recommending  programs  and 
schedules  for  implementation  within 
polky  and  budget  constraints. 


1 600.106 

An  SMS  is  a  systematic  process  with 
the  goal  of  reducing  the  number  and 
severity  of  traffic  crashes  by  ensuring 
that  all  opportunities  to  improve 
t^ghway  safioty  are  identified, 
considered,  implemented  as 
appropriate,  and  evaluated  in  all  phases 
of  highway  planning,  design, 
construction,  maintenance,  and 
operation  and  by  providing  information 
for  selecting  and  implementing  effactive 
highway  safety  strategies  and  projects. 
The  development  of  the  SMS  may  be 
based  on  the  guidance  in  "Safety 
Management  Systems:  Good  Practices 
fm  D^elopment  and  Implementation."  ' 
An  effective  SMS  should  include,  at  a 

tninimiim; 

(a)  Communication,  coordination,  and 
cooperation  among  the  organizations 
responsible  for  the  roadway,  munan. 
and  vehicle  safety  elements; 

(b)  A  focal  point  for  coordination  of 
the  development,  establishment,  and 
implementation  of  the  SMS  among  the 
agencies  responsible  for  these  major 
safety  elements; 

(c)  EstabUshment  of  short-  and  long- 
term  highway  safety  goals  to  address 
identified  safety  problems; 

(d)  Collection,  analysis,  and  linkage  of 
highway  safety  data; 

(e)  Identification  of  the  safety 
responsibilities  of  units  and  positims; 

ih  Public  information  and  education 
activities;  and 

(g)  Identification  of  skilU.  resources, 
and  training  needs  to  implement 
highway  safety  programs. 


1500.106 

(a)  For  purposes  of  this  regulation, 
congestion  means  the  level  at  which 


^X> ':'■''   *  Safety  hianagementSyttents:  Good  I'mcticet  for 
/a. •  -«ipw««topMMWt  and  ImpteamaaOan,  FHW A  and 
^i|^<  jUiMZTSA.  May  1998.  AvalUbi*  for  faaqMCtkm  and 
{QfiagMptMoilMd  in  40  CFR  pMt  7.  appendix 


'-  •*-■ 


transportation  system  performance  is  no 
longer  acceptable  due  to  traffic 
interference.  The  level  of  system 
performance  deemed  acceptable  by 
State  and  local  offidala  may  vary  by 
type  of  transportation  facility, 
geographic  location  (metropolitan  area 
or  subarea,  rural  area),  and/or  time  of 
day.  An  ^active  CMS  is  a  systematic 
process  fta  managing  congestion  that 
provides  information  on  transportation 
system  performance  and  on  alternative 
strategies  for  alleviating  congestion  and 
enhancing  the  mobility  of  persons  and 
goods  to  levels  that  meet  State  and  local 
need*.  The  CMS  rmults  in  serious 
consideration  of  implementation  of 
stratemes  that  provide  the  most  efficient 
and  e^ctive  use  of  existing  and  future 
transportation  fadiities.  In  both 
metropolitan  and  non-metropolitan 
areas,  consideration  needs  to  be  given  to 
strategies  that  reduce  SOV  travel  and 
improve  existing  transportation  system 
efficiency.  Where  the  addition  of 
general  purpose  lanes  is  determined  to 
be  an  appropriate  strategy,  explidt 
consideration  is  to  be  given  to  the 
incorporation  of  appropriate  featiues 
into  the  SOV  project  to  fadlitate  futxue 
demand  management  and  operational 
improvement  strategies  that  will 
maintain  the  functional  integrity  of 
those  lanes. 

(b)  In  additicm  to  the  criteria  in 
par^raph  (a)  of  this  section,  in  all 
TMAs,  the  CMS  shall  be  developed, 
established  and  implemented  as  part  of 
the  metropolitan  planning  process  in 
accordance  with  23  CFR  450.320(c)  and 
shall  include: 

(1)  Methods  to  monitor  and  evaluate 
the  performance  of  the  multimodal 
transportation  system,  identify  the 
causes  of  congestion,  identify  and 
evaluate  alternative  actions,  provide 
information  supporting  the 
implementation  of  actions,  and  evaluate 
the  efficiency  and  effectiveness  of 
implemented  actions; 

(2)  Definition  of  parameters  for 
measuring  the  extent  of  congestion  and 
for  supporting  the  evaluaticm  of  the 
effectiveness  of  congestion  reduction 
and  mobility  enhancement  strategies  for 
the  movement  of  people  and  goods. 
Since  levels  of  acceptable  system 
performance  may  vary  among  local 
commimities,  pwformance  measures 
and  service  thresholds  should  be 
tailored  to  the  spedfic  needs  of  the  area 
and  established  cooperatively  by  the 
State,  affected  MPCKs),  and  local 
offidals  in  consultation  with  the       .}; 
operators  of  major  modes  of 
transportation  in  the  coverage  area; 

(3)  Establishment  of  a  program  for 
data  collection  and  system  performance 
monitoring  to  define  the  extent  and 


diuation  of  congestion,  to  help 
determine  the  causes  of  congestion,  and 
to  evaluate  the  effidency  and 
effectiveness  of  implemented  actions. 
To  the  extent  possihle,  existing  data 
soiuces  should  be  used,  as  weU  as 
appropriate  application  of  the  real-time 
system  performance  monitcning 
capabilities  available  through  Intelligent 
Transportation  Systems  (ITS) 
technologies; 

(4)  Identification  and  evaluation  of 
the  antidpated  performance  and 
e}q>ected  Denefits  of  appropriate 
traditional  and  nontraditional 
congestion  management  strategies  that 
will  contribute  to  the  more  effident  use 
of  existing  and  future  transportation  . 
systems  based  on  the  established 
perfbrmanca  measures.  Tlie  following 
categories  of  strategies,  or  combinations 
of  strategies,  should  be  appropriately 
considered  for  each  area:  Transportation 
demand  management  measures, 
induding  growth  management  and 
congesticm  pricing;  traffic  operational 
improvmnents;  public  transportation 
improvements;  ITS  technologies;  and, 
where  necessary,  additional  system 

capadty. 

15)  Identification  of  an 
implementation  schedule, 
implementation  responsibilities,  and 
possible  funding  sources  for  each 
strategy  (or  combination  of  strategies) 
proposed  for  implementation;  and 

(6)  Implementation  of  a  process  for 
periodic  assessment  of  the  effidency 
and  efiectiveness  of  implemented 
strategies,  in  terms  of  the  area's 
established  performance  measiires.  The 
results  of  this  evaluation  shall  be 
provided  to  dedsion  makers  to  provide 
guidance  on  selection  of  effective 
stratMies  for  futiue  implementation. 

(c)  m  a  TMA  designated  as    '^ 
nonattainment  for  carbon  monoxide 
and/or  ozone,  the  CMS  shall  provide  an 
appropriate  analysis  of  all  reasonable 
(including  multimodal)  travel  demand 
reduction  and  operational  management 
strategies  for  the  corridor  in  which  a 
projed  that  will  result  in  a  significant 
increase  in  capadty  for  SOVs  (adding 
gMieral  purpose  lanes  to  an  existing 
highway  or  constructing  a  new 
highway)  is  proposed.  U  the  analysis 
demonstrates  that  travel  demand 
reduction  and  operational  management 
strategies  cannot  fully  satisfy  the  need 
for  additional  capadty  in  the  corridor 
and  additional  SOV  capadty  is 
warranted,  then  the  CMS  shall  identify 
all  reasonable  strategies  to  manage  the 
SOV  fedlity  effectively  (or  to  fadlitate 
its  management  in  the  futxire).  Other 
travel  demand  reduction  and 
operational  management  strategies 
appropriate  for  the  corridor,  but  not 
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appropriate  for  incorporation  into  the 
SOV  facility  itself  shall  also  be 
identified  through  the  CMS.  All 
identified  reasonable  travel  demand 
reduction  and  opeFatitmal  management 
strategies  shall  be  incorporated  into  the 
SOV  project  or  committed  to  by  the 
State  and  MPO  for  implementation. 

(dKl^Compliance  with  the 
requirement  that  the  planning  process 
in  all  TMAs  include  a  CMS  will  be 
addressed  during  metropolitan  planning 
process  certification  reviews  for  all 
TMAs  specified  in  23  CFR  450.334.  If 
the  metropolitan  planning  process  in  a 
TMA  does  not  include  a  CMS  that  meets 
the  requirements  of  this  section, 
deficiencies  will  be  noted  and 
corrections  will  need  to  be  madei  in 
accordance  with  the  schedule 
estabUshed  in  the  certification  review. 

(2)  Until  October  1, 1997,  the  interim 
CMS  procedures  in  23  CFR  450.336(b) 
may  be  used  to  meet  the  requirement  in 
23  U.S.C.  134(1)  that  Federal  funds  may 
not  be  programmed  in  a  carbon 
monoxide  and/or  ozone  nonattainment 
TMA  for  any  highway  project  that  will 
result  in  a  significant  increase  in  single- 
occupant-vehicle  capacity  unless  the 
project  is  based  on  an  approved  CMS. 
After  September  30, 1997,  such  projects 
must  be  based  on  a  CMS  that  meets  the 
requirements  of  this  part. 

1500.110    PTM8. 

An  effective  PTMS  for  pubUc 
transportation  facilities  (e.g., 
maintenance  facilities,  stations, 
terminals,  transit  related  structures), 
equipment,  and  rolling  stock  is  a 
systematic  process  that  collects  and 
analyzes  information  on  the  condition 
and  cost  of  transit  assets  on  a  continual 
basis,  identifies  needs,  and  enables 
decision  makers  to  select  cost-effective 
strategies  for  providing  and  maintaining 
transit  assets  in  serviceable  condition. 
The  PTMS  should  cover  pubhc 
transportation  systems  operated  by  the 
State,  local  jurisdictions,  pubUc 
transportation  agencies  and  authorities, 
and  private  (for  profit  and  non-profit) 
transit  operators  receiving  funds  under 
the  Fedcn^  Transit  Act  and  include,  at 
a  minimum: 

(a)  Development  of  transit  asset 
condition  measures  and  standards; 

(b)  An  inventory  of  the  transit  assets 
including  age,  condition,  remaining 
useful  life,  and  replacement  cost;  and 

(c)  Identification,  evaluation,  and 
implementation  of  appropriate  strategies 
and  projects. 


1600.111 

An  effective  IMS  for  intermodal 
fecihties  and  systems  provides  efficient, 
safe,  and  convenient  movement  of 


people  and  goods  through  integration  of 
transportation  feciUties  and  systems  and 
improvement  in  the  coordination  in 
planning,  and  implementation  of  air, 
water,  and  the  various  land -based 
transportation  faciUties  and  systems.  An 

IMS  should  include,  at  a  minimum; 

(a)  EstabUshment  of  performance 
measures; 

(b)  Identification  of  key  linkages 
between  one  or  more  modes  of 
transportation,  where  the  performance 
or  use  of  one  mode  will  affiect  another. 

(c)  Definition  of  strategies  for 
improving  the  effectiveness  of  these 
modal  interactions;  and 

(d)  Evaluation  and  implementation  of 
these  strategies  to  enhance  the  overall 
performance  of  the  transportation 
system. 

Subpart  B— Traffic  Monitoring  Syatam 

S  500.201    Purpoae. 

The  purpose  of  this  subpart  is  to  set 
forth  requirements  for  development, 
establishment,  implementation,  and 
continued  operation  of  a  traffic 
monitoring  system  for  highways  and 
public  transportation  facilities  and 
equipment  (TMS)  in  each  State  in 
accordance  with  the  provisions  of  23 
U.S.C  303  and  subpart  A  of  this  part 

S  500.202    TMS  deflnWons. 

Unless  otherwise  specified  in  this 
part,  the  definitions  in  23  U.S.C.  101(a) 
and  §  500.103  are  appUcable  to  this 
subpart  As  used  in  this  p>art: 

Highway  traffic  data  means  data  used 
to  develop  estimates  of  the  amount  of 
person  or  vehicidar  travel,  vehicle 
iisage,  or  vehicle  characteristics 
associated  with  a  system  of  highways  or 
with  a  particular  location  on  a  highway. 
These  types  of  data  support  the 
estimation  of  the  number  of  vehicles 
traversing  a  section  of  highway  or 
system  of  highways  during  a  prescribed 
time  period  (traffic  voliune),  the  porti<Hi 
of  such  vehicles  that  may  be  of  a 
particular  type  (vehicle  classification), 
the  weights  of  such  vehicles  including 
the  weight  of  each  axle  and  associated 
distances  between  axles  on  a  vehicle 
(vehicle  weight),  or  the  average  number 
of  persons  being  transported  in  a  vehicle 
(vehicle  occupancy). 

Traffic  monitoring  system  means  a 
systematic  process  for  the  collection, 
analysis,  sununary,  and  retention  of 
highway  and  transit  related  person  and 
vehicular  traffic  data. 

Tmnsit  traffic  data  means  person  and 
vehicular  data  for  pubhc  transportation 
on  pubhc  highways  and  streets  and  the 
number  of  vehicles  and  ridership  for 
dedicated  transit  rights-of-way  (e.g..  rail 
and  busways),  at  the  maximxim  load 


points  for  the  peak  period  in  the  peek 
direction  and  for  the  daily  time  period. 

{500.203    TMS  general  lequiienMnta. 

(a)  Each  State  shall  develop,  estabUsh, 
and  implement,  on  a  continuing  basis, 

a  TMS  to  be  used  for  obtaining  highway 
traffic  data  when: 

(1)  The  data  are  suppUed  to  the  U.S. 
Department  of  Transportation  (U.S. 
DOT); 

(2)  The  data  are  used  in  support  of 
transportation  management  systems: 

(3)  The  data  are  used  in  support  of 
studies  or  systems  which  are  the 
responsibility  of  the  U.S.  DOT; 

(4)  The  collection  of  the  data  is 
supported  by  the  use  of  Fedwal  funds 
provided  from  programs  of  the  U.S. 
DOT; 

.  (5)  The  data  are  used  in  the 
apportionment  or  allocation  of  Federal 
funds  by  the  U.S.  DOT; 

(6)  The  data  are  used  in  the  design  or 
construction  of  an  FHWA  funded 
project;  or 

(7)  The  data  are  required  as  part  of  a 
federally  mandated  program  of  the  U.S. 
DOT. 

(b)  The  TMS  for  highway  traffic  data 
should  be  based  on  the  concepts 
described  in  the  American  A^ociation 
of  State  Highway  and  Transportation 
Officials  (AASHTO)  "AASHTO 
Guidelines  for  Traffic  Eteta  Programs"  * 
and  the  FHWA  "Traffic  Monitoring 
Guide  (TMG),"  '  and  shall  be  consistent 
with  the  FHWA  "Highway  Performance 
Monitoring  System  Field  Manual."* 

(c)  The  TMS  shall  cover  all  pubUc 
roads  except  those  functionally 
classified  as  local  or  rural  minor 
collector  or  those  that  are  federally 
owned.  Coverage  of  federally  owned 
pubhc  roads  shall  be  determined 
cooperatively  by  the  State,  the  FHWA, 
and  the  agencies  that  own  the  roads. 

(d)  The  State's  TMS  shall  apply  to  the 
activities  of  local  governments  and  other 
public  or  private  non-State  government 
entities  collecting  highway  traffic  data 
within  the  State  if  the  collected  data  are 
to  be  used  for  any  of  the  purposes 
enimierated  in  §  500.203(a)  of  this 
subpart. 


■•AASHTO  GuideliDM  for  Traffic  Data  Programa. 
1992,  ISBN  1-S60S1-0S4-4,  can  be  purchased  from 
the  American  Association  of  State  KUghway  and 
Transportation  Officials,  444  N.  Capitol  Street,  NW., 
Suite  249.  Washington,  D.C  20001.  Available  for 
inspection  as  presoibed  in  49  CFR  part  7.  appendix 
D. 

'Traffic  Monitoring  Guide.  DOT/FHWA. 
publication  No.  FHWA-Pl^-95-031.  February  1995. 
Available  for  inspection  and  copying  as  prescribed 
in  49  CFR  part  7,  appendix  D. 

*  Highway  Perfomiance  Mooltoring  System 
(H}^(8)  Field  Manual  for  the  Continuii^  Aaalytical 
and  Sutistical  Dau  Base.  DOT/FHWA.  August  90, 
1993  (FHWA  Order  MS600.1B).  Available  tor 
inspection  and  copying  as  prescribed  in  49  CFR 
part  7,  appendix  D. 


67174   Federal  Register  /  Vol.  61.  No.  245  /  Thxirsday.  Obcembef  19.  1^96  /  txAw  and  Regulations 


(e)  Procedures  other  than  those 
refetenosd  in.  this  subput  may  be  used 
if  the  alternative  procedures  are 
documented  by  the  State  to  furnish  the 
precision  levels  as  defined  for  the 
various  purposes  enumerated  in 

$  500.203(a)  of  this  subpart  and  are 
found  acceptable  by  the  FHWA. 

(f)  Nothing  in  this  subpart  shall 
prohibit  the  collection  of  additional 
highway  traffic  data  if  such  data  are 
needed  in  the  administration  or 
management  of  a  highway  activity  or  are 
needed  in  the  design  of  a  highway 
proiect. 

(g)  Transit  traffic  data  shall  be 
collected  in  cooperation  with  MPOs  and 
transit  opeEators. 

(h)  The  TMS  for  highways  and  public 
transportation  fiacilities  and  equipment 
shaU  be  fully  operational  and  in  use  by 
October  1.1997. 

1800.204    TMS  component*  for  highway 


(a)  General.  Each  State's  TMS, 
including  those  using  alternative 
procedures,  shall  address  the 
components  in  paragraphs  (b)  through 
(h)  of  this  section. 

(b)  Precision  pf  reported  data.  Traffic 
data  supplied  for  the  purposes 
identified  in  §  500.203(a)  of  this  subpart 
shall  be  to  the  statistical  precision 
applicable  at  the  time  of  the  data's 
collection  as  specified  by  the  data  users 
at  various  levels  of  government.  A 
State's  TMS  shall  meet  the  statistical 
precisions  established  by  FHWA  for  the 
HPMS, 

(c)  Continuous  counter  operations. 
Within  each  State,  there  shall  be 
sufficient  continuous  coimters  of  traffic 
volumes,  vehicle  classification,  and 
vehicle  weight  to  provide  estimates  gf 
changes  in  highway  travel  patterns  and 
to  provide  for  the  development  of  day- 
of-week,  seasonal,  axle  correction, 
growth  factors,  or  other  comparable 
factors  approved  by  the  FHWA  that 
support  the  development  of  traffic 
estimates  to  meet  the  statistical 
precision  requirements  of  the  data  uses 
identified  in  §  500.203(a)  of  this  subpart. 
As  appropriate,  sufficient  continuous 
counts  of  vehicle  classification  and 
vehicle  weight  should  be  available  to 
address  traffic  data  program  needs. 

(d)  Short  term  traffic  monitoring.  (1) 
Count  data  for  traffic  volumes  collected 
in  the  field  shall  be  adjusted  to  reflect 
annual  average  conditions.  The 
estimation  of  annual  average  daily 
traffic  will  be  through  the  appropriate 
application  of  only  the  following: 
Seasonal  factors,  day-of-week  factors, 
and,  when  necessary,  axle  correction 
and  growth  factors  or  other  comparable 
factors  approved  by  the  FHWA.  Count 


data  that  have  not  been  adjusted  to 
represent  unniml  average  conditions 
will  be  noted  as  being  unadjusted  when 
they  are  reported.  The  duration  and 
frequency  of  such  monitoring  shall 
comply  to  the  data  needs  idnitified  in 
$  500.203(a)  of  this  subpart. 

(2)  Vehicle  classification  activities  on 
the  National  Highway  System  (NHS), 
shall  be  sufficient  to  assure  that,  on  a 
cycle  of  no  greater  than  three  years, 
every  major  system  segment  (i.e., 
segments  between  interchanges  or 
intersections  of  principal  arterials  of  the 
NHS  with  other  principal  arterials  of  the 
NHS)  wiU  be  monitored  to  provide 
information  on  the  numbers  of  single- 
trailer  combination  trucks,  multiple- 
trailer  combination  trucks,  two-axle 
four-tire  vehicles,  buses  and  the  total 
number  of  vehicles  operating  on  an 
average  day.  If  it  is  determined  that  two 
or  more  continuous  major  system 

Xents  have  both  similar  traffic 
nes  and  distributions  of  the  vehicle 
types  identified  above,  a  single 
monitoring  session  will  be  sufficient  to 
monitor  these  segments. 

(e)  Vehicle  occupancy  monitoring.  As 
deemed  appropriate  to  support  the  data 
uses  identified  in  §  500.203(a)  of  this 
subpart,  data  will  be  collected  on  the 
average  number  of  persons  per 
automobile,  light  two-axle  truck,  and 
bus.  The  duration,  geographic  extent, 
and  level  of  detail  shall  be  consistent 
with  the  intended  use  of  the  data,  as 
cooperatively  agreed  to  by  the 
organizations  that  will  use  the  data  and 
the  organizations  that  will  collect  the 
data.  Such  vehicle  occupancy  data  shall 
be  reviewed  at  least  every  three  years 
and  updated  as  necessary.  Acceptable 
data  collection  methods  include 
roadside  monitoring,  traveler  surveys, 
the  use  of  administrative  records  (e.g., 
accident  reports  or  reports  developed  in 
support  of  public  transportation 
programs),  or  any  other  method  V 

mutually  acceptable  to  the  responsible 
organizations  and  the  FHWA. 

if)  Field  operations. XD  Each  State's 
TMS  for  highway  traffic  data  shall 
include  the  testing  of  equipment  used  in 
the  collection  of  the  data.  "This  testing 
shall  be  based  on  documented 
procedures  developed  by  the  State.  This 
documentation  will  describe  the  test 
procedure  as  well  as  the  frequency  of 
testing.  Standards  of  the  American 
Society  for  Testing  and  Materials  or 
guidance  from  the  AASHTO  may  be 
used.  Only  equipment  passing  the  test 
procediues  will  be  used  for  the 
collection  of  data  for  the  purposes 
identified  in  §  500.203(a)  of  this  subpart. 
(2)  E)ocumentation  of  field  operations 
shall  include  the  number  of  counts,  the 
period  of  monitoring,  the  cycle  of 


monitoring,  and  the  spatial  and 
temporal  distribution  of  count  sites. 
Copies  of  the  State's  documentation 
shall  be  provided  to  the  FHWA  Division 
Administrator  when  it  is  initially 
developed  and  after  each  revision. 

(g)  Source  data  retention.  For 
estimates  of  traffic  or  travel,  the  value  or 
values  collected  diuring  a  monitoring 
session,  as  well  as  information  on  the 
date(s)  and  hour(s)  of  monitoring,  will 
remain  available  until  the  traffic  or 
travel  estimates  based  on  the  count 
session  are  updated.  Data  shall  be 
available  in  formats  that  conform  to 
those  in  the  version  of  the  TMG  ciurent 
at  the  time  of  data  collection  or  as  then 
amended  by  the  FHWA. 

(h)  Office  factoring  procedures.  (1) 
Factors  to  adjust  data  from  short  term 
monitoring  sessions  to  estimates  of 
average  daily  conditions  shall  be  used  to 
adjust  for  month,  day  of  week,  axle 
correction,  and  growth  or  other 
comparable  factors  approved  by  the 
FHWA.  These  factors  will  be  reviewed 
annually  and  updated  at  least  every 
three  years. 

(2)  The  procedures  used  by  a  State  to 
edit  and  adjust  highway  traffic  data 
collected  from  short  term  counts  at  field 
locations  to  estimates  of  average  traffic 
volume  shall  be  documented.  The 
documentation  shall  include  the  factors 
disciissed  in  paragraph  (d)(1)  of  this 
section.  The  docimientation  shall 
remain  available  as  long  as  the  traffic  or 
travel  estimates  discussed  in  paragraph 
(g)  of  this  section  remain  ciurent.  Copies 
of  the  State's  documentation  shall  be 
provided  to  the  FHWA  Division 
Administrator  when  it  is  initially 
developed  and  after  each  revision. 

2.  Simchapter  G  is  amended  by 
adding  Part  626  to  read  as  follows: 

PART  628— PAVEMENT  POLICY 

doc* 

626.1  Purpose. 

626.2  Definitions. 

626.3  Policy. 

Authority:  23  U.S.Q  101(e),  109,  and  315; 
49  CFR  1.48(b) 

1628.1    Purpose. 

To  set  forth  pavement  design  policy 
for  Federal-aid  highway  projects. 

§826.2    Deflnitions. 

Unless  otherwise  specified  in  this 
part,  the  definitions  in  23  U.S.C.  101(a) 
are  applicable  to  this  part.  As  used  in 
this  part: 

Pavement  design  means  a  project     - 
level  activity  where  detailed 
engineering  and  economic 
considerations  are  given  to  alternative 
combinations  of  subbase,  base,  and 
surface  materials  which  will  provide 
adequate  load  carrying  capacity.  Factors 


.'». 
i. 


",-•  -         *rs 


Federal  Register  /  Vol.  61.  No.  245  /  Thursday,  December  19.  1996  /  Rules  and  Regulations   •TITS 


which  are  considered  include: 
Materials,  traffic,  climate,  maintenance, 
drainage,  and  Ufe-cycle  costs. 

1626.3    PoHey. 

Pavement  shall  be  designed  to 
accommodate  current  and  predicted 
traffic  needs  in  a  safe,  durable,  and  cost 
elective  manner. 

SUBCHAPTER  B— PLANNING  AND 
RESEARCH 

PART  450-PLANNINQ  ASSISTANCE 
AND  STANDARDS 


..*> 


Subpart  C— Metropolitan 
Tranaportation  Planning  and 
Programming  .  ^  ■  . 

3.  The  authority  citation  for  part  450 
iis  revised  to  read  as  follows: 

Authority:  23  U.S.C  134, 135.  217(g),  and 
315;  42  U.S.C  7410  et  seq.;  49  U.S.C  5303- 
5306: 49  CFR  1.48(b)  and  1.51. 

4.  Section  450.316  is  amended  by 
removing  the  word  "and"  after  the 
semicolon  in  paragraph  (a)(14);  by 
adding  the  word  "and"  at  the  end  of 
paragraph  (a)(15);  and  by  adding 
paragraph  (a)(16)  to  read  as  follows: 

1460.316    Metropoinan  tranaportation 
planning  process:  Elemanta. 

(a)  *  *  • 

(16)  Recreational  travel  and  tourism. 


f460.3i8   [AmMidad] 

5.  Section^O.318  para^ph  (e),  is 
amended^  replacing  the  reference  "23 
CFR  506j509"  with  "23  CTR 
S00.109(^". 

6.  Section  450.320  is  amended  by 
revising  paragraph  (a);  in  par^raph  (b) 
by  removing  the  words  ",  subpart  E" 
and  the  words  "identified  under  23  CFR 
500.S05(e)";  and  in  paragraph  (c)  by 
removing  the  words  ",  subpart  E".  As 
revised,  paragraph  (a)  reads  as  follows: 

1450.320    Metropolitan  transportation 
planning  process:  Relationship  to 
management  systems. 

(a)  Within  all  metropolitan  areas, 
congestion,  pubUc  transportation,  and 
intermodal  management  systems,  to  the 
extent  appropriate,  shall  be  part  of  the 
metropolitan  transportation  planning 
process  required  under  the  provisions  of 
23  U.S.C  134  and  49  U.S.C.  5303-5305. 
•        *        •        *        • 

7.  Section  450.322  is  amended  in 
paragraph  (b)(4)  by  removing  the  words 
".  subpart  E". 

8.  Section  450.336  is  amended  by 
removing  p>aragraph  (b)(6). 

49  CFR  CHAPTER  VI 

PART  613— PLANNING  ASSISTANCE 
AND  STANDARDS 

9.  The  authority  citation  for  part  613 
is  revised  to  read  as  follows: 


Aaliisrity:  23  U.S.C  134, 135,  and  217(g): 
42  U.S.C  3334,  4233, 4332,  7410  et  seq;  49 
U.S.C  5303-5306.  5323(k):  and  49  CFR 
1.48(b).  1.51(0  and  21.7(a). 

10.  Part  614  is  revised  to  read  as 
follows: 

PART  614— TRANSPORTATION 
INFRASTRUCTURE  MANAQEMENT 

614.101    Cross-refwence  to  management 
systems. 

Antiiority:  23  U.S.C  303;  49  U.S.C  5303- 
5305;  and  49  CFR  1.48  and  1.51. 

1614.101    Cross-rsfsiance  to  managsmsnt 
systems. 

The  regulations  in  23  CFR  Part  500, 
subparts  A  and  B  shall  be  followed  in 
complying  with  the  requirements  of  this 
part.  Part  500,  subparts  A  and  B 
implement  23  U.S.C.  303  for  State 
development,  establishment,  and 
implementation  of  systems  for  managing 
traffic  congestion  (CMS),  public 
transportation  facilities  and  equipment 
(PTMS),  intermodal  transportation 
laciUties  and  systems  (IMS),  and  traffic 
monitoring  for  highways  and  public 
transportation  faciUties  and  equipment. 

[FR  Doc  96-32112  Piled  12-18-96;  8:45  am] 
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DEPARTMENT  OF  EDUCATION 

[CFOA  84.060A] 

Indian  Education  Formula  Qranta  to 
l.ocal  Educational  Agenciaa;  Notice 
InvMng  Applications  for  New  Awards 
for  Rscal  Year  (FY)  1997 

Purpose:  Provides  grants  to  support 
local  educatiooal  agencies  in  their 
efforts  to  reform  elementary  and 
secondary  school  programs  that  serve 
Indian  students  in  order  to  ensure  that 
those  programs  are  based  on  challenging 
State  ccmtent  standards  and  State 
student  performance  standards  used  for 
all  students,  aiui  are  designed  to  assist 
Indian  students  to  meet  those  standards. 

Eligible  Applicants:  Local  educational 
agmdes  (LEAs)  and  certain  schools 
funded  by  the  Biueau  of  Indian  Affairs, 
and  Indian  tribes  under  certain 
conditions. 

Deadline  for  Transmittal  of 
Applications:  March  10, 1997. 
Applications  not  meeting  the  deadline 
will  not  be  considered  for  funding  in  the 
initial  allocation  of  awards. 
Applications  not  meeting  the  deadline 


inqybe  considered  for  fimdlhg  if  the 
Secretary  determines,  tuider  section 
9117(d),  Part  A  of  Title  IX  of  the  1994 
amendments  of  the  Elementary  and 
Secondary  Act  of  1965  (the  Act)  that 
funds  are  available  and  that  reallocation 
of  those  funds  to  those  applicants  would 
best  assist  in  advancing  the  purposes  of 
the  program.  However,  the  amount  and 
date  of  an  individual  award,  if  any, 
made  under  section  91 17(d)  of  the  Act 
may  not  be  the  same  to  which  the 
applicant  would  have  been  entitled  if 
the  application  had  been  submitted  on 
time. 

Deadline  for  Intergovernmental 
Review:  May  \0, 1997. 

Applications  Availdjle:  DecembeiT  20, 
1996. 

Available  Funds:  The  appropriation 
for  this  program  for  fiscal  year  1997  is 
S58,000,000,  which  should  be  sufficient 
to  fund  all  eUgible  applicants. 

Estimated  Range  of  Awards:  $3,000  to 
$1,110,000. 

Estimated  Average  Size  of  Awards: 
$40,000. 

Estimated  Number  of  Awards:  1,270. 


Nolr  Hie  DefMitment  is  not  bound  by  any 
estimates  in  this  notice. 

Project  Period:  Up  to  60  months. 

Applicable  Regulations:  The 
Education  Department  General 
Administrative  Regulations  (EDGAR)  in 
34  CFR  Parts  75,  77,  79,  80.  81,  82,  85, 
and  86. 

FOR  APPlXA-nONS  OR  MFORMATION 
CONTACT:  Cathie  Martin,  Office  of  Indian 
Education,  U.S.  Department  of 
Education,  600  Independence  Avenue, 
S.W.,  Portals  Building— Room  4300, 
Washington.  D.C.  20202-6335. 
Telephone:  (202)  260-1683.  Deaf  and 
hearing  impaired  individuals  may  call 
the  Federal  Dual  Party  Relay  Service  at 
1-800-877-8339  (in  the  Washington, 
D.C  202  area  code,  telephone  708-9300) 
between  8  a.m.  and  7  p.m..  Eastern  time. 

Progrsm  Authority:  20  U.S.C.  7811. 
Dated:  December  16, 1996. 
Gerald  N.  Tirozzi, 

Assistant  Secretary  for  Elementary  and 

Secondary  Education. 

(FR  Doc  96-32269  Filed  12-18-96;  8:45  am] 
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REMMDERS 

TYw  Hann  in  this  list  ware 
adtofMy  compied  as  an  aid 
to  Federal  Register  users. 
Indusion  or  exduskxi  from 
this  1st  has  no  legal 
signifcance. 

RULES  QOMQ  INTO 
EFFECT  TODAY 

AQRKULTURE 
DEPARTMBIT 
Nabiral  RMOurcM 
ConMrvadon  Service 
Support  aptivities: 
Acquisition  of  real  property 
under  federally  assisted 
programs:  CFR  part 
removed;  published  12-19- 
96 
EDUCATION  DEPARTMEHr 
Poetsecondary  education: 
Student  assistance  general 
provisions.  Federal 
Perkins  loan  program, 
etc.:  reief  from  regulatory 
provisiora  due  to  natural 
dteasters:  published  11- 
19-96 
ENVIRONMENTAL  ' 

PROTECTION  AGENCY 
Clean  Air  Act 
Acid  rain  provisions- 
Nitrogen  oxides  emission 
reduction  program; 
published  12-19-96 
FEDERAL 

COMMUNICATIONS 
COMMISSION 
Common  carrier  services: 
TelecomrTwnications  Act  o( 
1996;  implementation- 
LxKal  competition 
provisions; 

intercorviection  t>et««6en 
local  exchange  carriers 
arxj  commercial  mobile 
radio  service  providers; 
published  12-19-96 
HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
Food  and  Drug 
AdnfiMetratton 
Food  addftives: 
Adjuvants,  production  aids, 
and  sanitizers- 
3>bis(2-|3-(3-tert-buty1-4- 
hydroxy-5-rnethyl 
phenyl)propionytoxy]-1 .1- 
dbT»thylethy«h2.4.8,  10- 
telraoxaspiro 
[5.5]undecane; 
published  12-19-96 

COMMENTS  DUE  NEXT 
WEEK 

AGRICULTURE 
DEPARTMENT 
Agricultural  Marlcatlng 
Sarvica 

Cotton  research  and 
promotion  order 


Sign-up  period  during  wtiich 
elgUe  producers  and 

imponers  could  request 
cominuarwe  relererxjum 
on  1991  amendments: 
comments  due  by  12-23- 
96:  pub«shed  12-6-96 
Dates  (domestic)  produced  or 

packed  in  CaNfoniia; 

uoii»»ents  due  by  12-2^^ 

published  12-6-96 

AGRICULTURE 
DEPARTMENT 
Federal  Crop  InaerBnce 
Corporation 

Crop  insurance  regulattonr 
D^  bears;  comments  due 
by  12-26-96;  published 
11-26-96 

AGRICULTURE 

DEPARTMENT 

Farm  Sarvica  Agency 

Single  family  housing: 
reer)gineering  arvj 
reinvention  of  dkect  section 
502  and  504  programs; 
comments  due  by  12-23-96; 
published  11-22-96 

AGRICULTURE 

DEPARTMENT 

Rural  Buslnaaa  and 

CooparaUva  Davatopmant 

Sarvica 

Single  family  housing; 
raengir>eering  arti 
reinvention  of  direct  section 
502  and  504  programs: 
comments  due  by  12-23-96; 
published  11-22-96 

AGRICULTURE 
DEPARTMENT 
Rural  Houaing  Sarvloa 

Single  family  housing; 
reengineering  and 
reinvention  of  direct  section 
502  and  504  programs; 
comments  due  by  12-23-96; 
published  11-22-96 
AGRICULTURE 
DEPARTMENT 
Rural  UtHMaa  Sarvica 
Single  family  housing;  ^. 

reengineering  arxJ 
reinvention  of  drect  section  - 
502  and  504  programs: 
comments  due  by  12-23-96; 
published  11-22-96 
COMMERCE  DEPARTMENT 
National  Oceanic  and 
Atmoapharic  Adnfiinistratlon 
Fishery  conservation  and 
management: 
Alaska;  fisheries  of 
Exclusive  Ecorxxnic  Zone- 
Bering  Sea  arxl  Aleutian 
Islands  groundfish: 
comments  due  t>y  12- 
23-96;  published  11-26- 
96 
Caribbean,  Gulf,  and  South 
Attantto  fisheries; 


oommenis  due  by  12-23- 
96;  publshed  10-24-96 

COMMOWTY  FUTURES 
TRADING  COMMISSION 

Conbact  markets: 
Contract  market  designatwn 
■ppicatwns  review  and 
approval  and  exchange 
rules  relatir)g  to  contract 
terms  and  condMons; 
comments  due  by  12-23- 
96;pubi8hed  11-22-96 

ENERGY  DEPARTMENT 
Coreactor  emptoyee 
protection  program; 
comments  due  by  12-24-96; 
published  10-25-96 
ENVIRONMENTAL 
PROTECTION  AGENCY 
Acquisition  ragulattons: 
Confidential  business 

Information;  colection. 
..use,  access,  treatment. 
^   _'and  dtectosure; 

'  certification  requirements 
removed:  comments  due 
by  12-23-96:  published 
10-24-96 
Air  pollutants,  hazardous: 
national  emission  standards: 
Polymer  and  resin 
productkxi  facilities 
(Groups  I  and  tV); 
comments  due  t>y  12-26- 
96;  published  11-25-96 
Air  quality  implementation 
plans;  approval  and 
promulgatkxi;  various 
States: 

Arizona;  comments  due  t>y 
12-23-96;  published  10- 
23^ 
New  York;  comments  due 
by  12-27-96:  published 
11-27-96 
West  Virginia;  comments 
due  by  12-27-96; 
puUiehed  11-27-96 
Clean  Air  Act 
State  operating  permits 
programs— 

New  Mexico:  comments 
due  by  12-26-96; 
published  11-26-96 
New  Mexk»;  comments 
due  by  12-26-96; 
published  11-26-96 
Toxic  sut»tances: 
Testing  raqiiremenls- 
Biphenyl,  eto.;  comments 
due  by  12-23-96; 
published  6-26^ 

FEDERAL 
COMMIMICATIONS 

Practice  and  procedure: 
Regulatory  fees  (1996  FY); 
.  f      assessment  and 

coNectnn;  comments  due 
by  12-23-96;  pubfehed 
11-22-96 


Radto  stattons:  table  of 

uiBlgiiiiientn: 

Florida;  comments  due  by 
12-25-96:  published  10- 
18-96 

Kentucky;  comments  due  by 
12-23^;  publishad  11- 
>4-96 

New  York;  comments  due 
by  12-23^;  publshed 
11-14-96 

Texas;  conrvnerts  due  by 
12-23-96;  published  11- 
14-96 
FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 
Disaster  assistance: 

Appeals  procedures: 
comments  due  by  12-23- 
96;  published  10-24-96 

mestoratkxi  of  damaged 
faciities;  eligfcle  costs 
limitation  to  standards  in 
place  at  time  of  disaster 
declaration  date:  « 

comments  due  by  12-24> 
96;  published  10-25-96 

FEDERAL  HOUSING 
HNANCE  BOARD 

Financing  Corporatton: 

Operations;  Federal 
regulatory  reform; 
comments  due  by  12-23- 
96:  published  11-22-96 

FEDERAL  RESERVE 
SYSTEM 

Freedom  of  Information  Act; 
implementatxxi: 
Fee  scfwdule;  comments 
due  by  12-26-96; 
published  11-26-96 
Securities  credK  transactkxis 
(Regulattons  G,  T,  and  U); 
comments  due  by  12-26-96; 
published  11-26-96 

FEDERAL  RETIREMENT 
THRIFT  INVESTMENT 
BOARD 

Thrift  savings  plan: 
Continuatton  of  eligibility- 
District  of  Coluntoia 
Financial  Resportsibility 
and  Management 
Assistance  Authority; 
parttoipatton  for  certain 
emptoyees;  comments 
due  by  12-24-96: 
pubfished  10-25-96 

HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 

Food  and  Drug 
Adminialradon 
Food  tor  human  consumptton: 
Dietary  ingredtents; 
prefTiarKet  notifKatton; 
commerte  due  by  12-26- 
96;  publshed  9-27-96 
Foodlabelng- 
Dietary  supplemenis; 
nutritnnai  sif)poft 


Federal  Register  /  Vol.  61,  No.  245  /  Thiusday,  December  19,  1996  /  Reader  Aids 


statement;  notificalion    . 
procedure;  oofnments 
due  t)y  12-26-96; 
published  »-27-g6 
INTEmOR  DEPARTMEHT 
n«h  and  WildlHe  Service  . 
Endangered  and  threatened' 
species: 

PeMiuiis  on  findvigs,  etc—.; 
Santa  Ana  sucker; 
comments  due  t)y  12- 
26-96;  putjiiahed  11-26- 
96 

INTERIOR  DEPARTMENT 
Minerals  Management 


Administrative 
process;  comments  due  tjy 
12-27-96:  published  10-28- 
96 

JUSTICE  DEPARTMENT 
Immigralion  and 
NaturaOzaUon  Service  v 
Immigration: 
Nonimmigrants;  documenlary 
requirements- 
Periods  of  lawful 
temporary  and 
permanert  resident 
status  to  establish 
seven  years  of  lawful 
domicile;  comments  due 


-'    by  12-26-96:  pubished 
11-25^6 
UKBOR  DEPARTMENT 
'Federal  Contract  Coniplanoe 
Progranw  Ollloe 
Spedat  dteabled  veterans  and 
Vietram  era  veterans; 
affirmative  action  and 
nondteCTimination  obligations 
of  contractors  and 
subcontractors 
Correction;  comments  due 
by  12-27-96;  published 
10-28^ 
NUCLEAR  REQULATORY 
COMMISSION 

Radtation  protection  standards: 
Corrections,  darifications. 
and  policy  change; 
comments  due  by  12-23- 
96;  published  10-7-96 
SECURITIES  AND 
EXCHANGE  COMMISSION 
Securities: 
Brokers  and  dealers  txx>ks 
and  records  requirement; 
comments  due  by  12-27- 
96:  published  10-28-96 
TRANSPORTATION 
DEPARTMENT 
Federal  Avialion 
Adminlatration 
Air  traffic  operating  arxl  fight 
rules: 


Rodcy  Mountain  Natkmal 
Park,  CO;  special  flight 
rules  in  vkdnity;  comments 
due  by  12-23-96; 
published  12-11-96 
Comment  period 


due  by  12-23^; 
pubished  11-21-96 
Airworttiiness  directives: 
Bel;  comments  due  t>y  12- 
24-96;  published  10-25-96 
Consiruociones 
Aeronauticas,  SA 
(CASA);  comments  due 
by  12-23^;  published 
11-12-96 
Jetstream;  comments  due 
by  12-23-96;  published 
11-12-«6 
UTEF  GmbH;  comments 
due  by  12-27-96; 
published  10-28-96 
Airworthiness  standards: 
Special  condtons- 
Boeing  model  767-27C 
airt)ome  warning  and 
control  system 
modHication  (AWACS) 
airplanes;  comments 
due  by  12-23-%; 
pubished  11-21-96 
Rulemaking  petitk>ns; 
summary  and  dspositkin; 


comments  due  by  12-24-96; 
pubished  10-25-96 

TRANSPORTATION 
DEPARTMENT 

Marltkne  Adminlatrallon 

Cargo  prefarence-U.S.-fiag 
vessels: 

Waivers  of  requirement  for 
exckisive  carriage  of 
export  cargo;  comments 
due  by  12-27-96: 
pubished  10-28-96 

TREASURY  DEPARTMENT 

Community  Deveiopntent 
Financial  Instltutiona  Fund 

Bank  enterprise  award 
program:  comments  due  by 
12^26-96;  pubished  11-25- 
96 

TREASURY  DEPARTMENT 

Internal  Revenue  Servioa 

Income  taxes: 

Nonexempt  emptoyees' 
trusts;  grantor  trust  rules 
applcalkn;  comments  due 
by  12-26-96;  pubished  9- 
27-96 


Order  Nowl 


The  United  States  Government  Manual     . 
1996/1997 

As  the  official  handbook  of  the  Federal  Government,  this 
Manual  is  the  best  source  of  infonnation  on  the  activities,  func- 
tions, organization,  and  principal  officials  of  the  agencies  of  the 
legislative,  judicial,  and  executive  branches.  It  also  includes 
infonnation  on  quasi-official  agencies  and  international  orga- 
nizations in  which  the  United  States  participates. 

Particularly  helpful  for  those  interested  in  where  to  go  and 
who  to  contact  about  a  subject  of  particular  concern  is  each 
agency's  "Sources  of  Information"  section,  which  provides 
addresses  and  telephone  numbers  for  use  in  obtaining  specifics 
on  consumer  activities,  contracts  and  grants,  employment,  pub- 
Ucations  and  fihns,  and  many  other  areas  of  citizen  interest. 
The  Manual  also  includes  comprehensive  name  and 
agency/subject  indexes.  ' 

.  Of  significant  historical  interest  is  Appendix  B,  which  lists 
the  agencies  and  functions  of  the  Federal  Goveraroent  abolished, 
transferred,  or  renamed  subsequent  to  March  4, 1933.  *^ 

The  Manual  is  published  by  the  Office  of  the  Federal  . 

Register,  National  Archives  and  Records  Administration. 


THE  UNITED  STATES 

GOVERnMENT  MAPiUAL 

1996/97 


a 


<36  per  copy 


Charge  your  order. 
It's  easy! 


mm 


PIJBUCATKNS  •  PeWOCALS  *  ELBCTBONC  PfOOOCTS 

Ordv  Pium^ig  Cod*  ^     .    .  ■  •  '      - 

*7917  V     ' 

□  YES,  please  send  me copies  of  The  Unrted  States  Government  Manual,  1 996/97, 
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Total  cost  of  my  order  is  » ^ •  Price  includes  regular  domestic  postage  arKl  handling  and  is  subject  to  change. 
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The  authentic  text  behind  the  hews  .  .. , 

The  Weekly 
Compilation  of 

Presidential 


II  ;^  I 


Presidenti&l 
Documents 


This  uniqiM  aarvtoe  prowidM  up^o-date 
JnformaMon  on  Proaidanttal  policies 
wxl  snoouncsnisnts.  It  fontiiinn  ths 

lUi  Wu  Oi  ms  rrBSKMnT  S  pUOMC 

Congrsss,  nsws  confsranoss,  and  other 
Presidential  materials  reieaaed  by  the 
While  Houee. 


The  Weekly  Compilation  carries  a 
Monday  dateline  and  covers  materials 
released  during  the  preceding  week. 
Each  issue  includes  a  Tatiie  of 
Contents,  lists  of  acts  approved  by 
the  Presklent,  nominatk>ns  submitted 
to  the  Senate,  a  checklist  of  White 


House  press  releases,  and  a  digest 
of  other  Presidential  activities  and 
White  House  announcements. 
Indexes  are  published  quarterty. 

Published  by  the  Office  of  the  Federal 
Register,  HaOonai  Archivee  and 
Records  Administratfon. 
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The  Federal 
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A  Golds  for  tiM  Uasr  of  tibe  Federal  teglstn— 
Code  of  Federal  Regulatk>iis  System 

This  handbook  is  used  for  the  educational 
workshops  conducted  by  the  Office  of  the 
Federal  Register.  For  those  persons  unable  to 
attend  a  workshop,  this  handbook  will  provide 
guidelines  for  using  the  Federal  Register  and 
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Price  $7.00 
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announcement  on  the  inside  cover  of  this  issue 


f        IS 


Now  Available  Online 

Code  of  Federal  Regulations 

via 

GPO  Access 

(Selected  Volumes) 

Free,  easy,  online  access  to  selected  Code  of  Federal 
Regulations  (CFR)  volumes  is  now  available  via  GPO 
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This  section  of  the  FEDERAL  REGISTER 
contains  regulatory  documents  having  general 
appicabilty  and  legal  effect,  most  of  which 
are  l(eyed  to  arxl  codified  in  tiie  Code  of 
Federal  Regulations,  which  is  pubished  under 
50  titles  pursuant  to  44  U.S.C.  1510. 

The  Ckxto  of  Federal  Regulations  is  sold  t>y 
ttie  Superintendent  of  Documents.  Prices  of 
new  books  are  listed  in  the  first  FEDERAL 
REGISTER  issue  of  each  week. 


DEPARTMENT  OF  AGRICULTURE 

Agrtcuttural  Marketing  Service 

7CFRPartS2 
[FV-«7-42q 

Quality  Through  Verfflcatton  and  Other 
AudH-Based  Quality  A88urar>ce 
Programs  for  the  Fruit  and  Vegetable 
Industry 

agency:  Agricultural  Mari»ting  Service. 
ACTION:  Notice  of  public  meeting. 

summary:  The  U.S.  Departmoit  of 
Agriculture  (USDA),  Agricultural 
Marketing  Service  (AMS)  announces  a 
forthcoming  public  meeting  for 
interested  parties  especially  firms  and 
individuals  who  provide  quality 
assurance  or  laboratory  support  to  the 
fruit  and  vegetable  industry  to  disciiss 
the  Agency's  Quality  Through 
Verification  Program  and  certain  other 
audit-based  quality  assurance  programs 
operated  by  tiie  Agency's  Fruit  and 
Vegetable  Division. 
DATES:  February  6, 1997, 9:00  ajn.- 
11:00  a.m. 

ADDRESSES:  U.S.  Department  of 
Agricultuire,  South  Building,  Fruit  and 
Vegetable  Division.  1400  Independence 
Avenue.  SW,  Agricultural  Marketing 
Service  Conference  Room  3501, 
Washington,  DC  20250.  Telephone  (202) 
690-0262. 

FOR  FURTHER  INFORMATION  CONTACT: 
Eric  Forman,  Deputy  Director,  U.S. 
Department  of  Agriculture,  Agricultural 
Mi^eting  Service,  Fruit  and  Vegetable 
Division.  P.O.  Box  96456,  Room  2085 
South  Building,  Washington,  DC  20090- 
6456.  Telephone  (202)  690-0262. 
SUPPlfMENTARY  INFORMATION:  The 
purpose  of  the  meeting  is  to  review  the 
first-phase  development  of  the  Quality 
Through  Verification  (QTV)  Program 
and  other  audit-based  quality  assurance 
programs  administered  by  the  Fruit  and 


Vegetable  Division,  and  to  obtain  input 
regarding  their  administration, 
operations,  and  applicability  to  the 
marketplace.  QTV  is  a  voluntary,  user- 
fee  inspection  program  for  processed 
and  minimally  processed  firuits  and 
vegetables  and  certain  other 
commodities  in  ^^lich  USDA  specialists 
work  with  company  management  to 
validate  the  facility's  HACCP-based 
QTV  Plan  and,  through  on-site  audits, 
verify  its  effectiveness.  HACCP  is  a 
scientific,  analytical,  and  economical 
approach  to  ensure  food  is  safe, 
wholesome,  and  of  high  quality.  Firms 
operating  under  QTV  can  use  a 
specifically  designed  USDA  QTV  shield 
on  their  packages.  Other  programs  are 
directed  principally  to  the  assurance  of 
imiform  q\iality  in  fresh-pack  frviits. 
vegetables,  and  related  products.  Tbese 
programs  are  in  the  pilot  stage  of 
development. 

The  exchange  of  views  and 
information  among  industry,  technical 
experts,  other  interested  parties,  and  the 
Department  should  result  in  improved 
public  imderstanding  and  participation 
as  well  as  cost  effective  and  reliable 
implementation  of  these  programs.  The 
meeting  is  open  to  the  public,  but  space 
is  limited.  Persons  wishing  to  provide 
statements  or  otherwise  attend  should 
notify  the  Deputy  Director  by  January 
21. 1997. 

At  that  time  please  inform  the  Deputy 
Director  of  any  special  accommodations 
that  may  be  needed.  Any  member  of  the 
public  may  file  a  written  statement  with 
AMS  before,  during,  or  after  the 
meeting.  Minutes  of  the  meeting  will  be 
available  on  request. 

Dated:  December  16, 1996. 
Robert  C  Keeney, 

Director,  Fruit  and  Vegetable  Division. 
(PR  Doc.  96-32285  Filed  12-19-96;  8:45  am] 
■UJNG  COOE  3410-0^4i 


7CFRPart955 

(Dodwt  No.  FV9S-M5-1  FIR] 

VIdalia  Onions  Grown  In  Georgia; 
Asseesment  Rate 

AGENCY:  Agricult\iral  Mari^ting  Service, 

USDA. 

ACTION:  Final  rule. 

SUMMARY:  The  Departn;ent  of 
Agriculture  (Depiulment)  is  adopting  as 
a  final  rule,  withoiit  change,  the 


provisions  of  an  interim  final  rule 
establishing  an  assessment  rate  for  the 
N^dalia  Onion  Committee  (Committee) 
imder  Marketing  Order  No.  955  for  the 
1996-97  and  subsequent  fiscal  periods. 
The  Committee  is  responsible  for  local , 
administration  of  the  marketing  order 
which  regulates  the  hanHling  of  VidaUa 
onions  grown  in  Georgia.  Authorization 
to  assess  Vidalia  onion  handlers  enables 
the  Committee  to  incur  expenses  that 
are  reasonable  and  necessary  to 
administer  the  program. 
EFFECTIVE  DATE:  September  15, 1996. 
FOR  FURTHER  INFORMATION  CONTACT: 
Doris  Jamieson,  Marketing  Assistant, 
Southeast  Maiiwting  Field  Office.  Fruit 
and  Vegetable  Division,  AMS.  USDA, 
P.O.  Box  2276,  Winter  Haven,  FL 
33883-2276,  telephone  941-299-4770; 
FAX  941-299-5169,  or  Martha  Sue 
Clark,  Program  Assistant,  Marketing 
Order  Administration  Branch.  Fruit  and 
Vegetable  Division.  AMS,  USDA,  P.O. 
Box  96456,  room  2525-S,  Washingtm. 
DC  20090-6456,  telephone  202-720- 
9918;  FAX  202-720-5698.  Small 
businesses  may  request  information  on 
compliance  with  this  regulation  by . 
contacting:  Jay  Guerber,  Mari^eting 
Order  Administration  Branch,  Fruit  and 
Vegeuble  Division,  AMS,  USDA,  P.O. 
Box  96456,  Room  2525-S,  Washington, 
DC  20090-6456;  telephcme  202-720- 
2491;  FAX  202-720-5698. 
SUPPI.EMENTARY  INFORMATION:  This  rule 
is  issued  under  Marketing  Agreement 
and  Order  No.  955,  both  as  amended  (7 
CFR  part  955),  regulating  the  handling 
of  Vidalia  onions  grovm  in  Georgia, 
hereinafter  referred  to  as  the  "order." 
The  marketing  agreement  and  order  are 
effective  under  the  Agricultural 
Marketing  Agreement  Act  of  1937,  as 
amended  (7  U.S.C.  601-674).  hereinafter 
referred  to  as  the  "Act." 

The  Department  is  issuing  this  rule  in 
conformance  with  Executive  Order 
12866. 

This  rule  has  been  reviewed  imder 
Executive  Order  12988.  Qvil  Justice 
Reform.  Under  the  marketing  order  now 
in  effect,  Vidalia  onion  handlers  are 
subject  to  assessments.  Funds  to 
administer  the  order  are  derived  from 
such  assessments.  It  is  intended  that  the 
assessment  rate  as  issued  herein  will  be 
applicable  to  all  assessable  Vidalia 
onions  begiiming  September  15, 1996, 
and  continuing  until  amended, 
suspended,  or  terminated.  This  rule  will 
not  preempt  any  State  or  local  laws. 
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regulations,  or  policies  unless  they 
present  an  irreconcilable  conflict  with 
this  rule. 

The  Act  provides  that  administrative 
proceedings  must  be  exhausted  before 
parties  may  file  suit  in  court.  Under 
section  608cU5)(A)  of  the  Act.  any 
handle  subject  to  an  order  may  file 
with  the  Secretary  a  petition  stating  that 
the  order,  any  provision  of  the  order,  or 
any  obligation  imposed  in  connection 
with  the  order  is  not  in-accordance  with 
kw  and  request  a  modification  of  the 
order  or  to  be  exempted  therefrom.  Such 
handler  is  afforded  the  opportunity  for 
a  hearing  on  the  petition.  After  the 
hearing  the  Secretary  would  rule  on  the 
petition.  The  Act  provides  that  the 
district  court  of  the  United  States  in  any 
district  in  wfadch  the  handler  is  an 
inhabitant,  or  has  his  or  her  principal 
place  of  business,  has  jurisdiction  to 
review  the  Secretary's  ruling  on  the 
petition,  provided  an  action  is  filed  not 
later  than  20  days  after  the  date  of  the 
entry  of  the  ruling. 

Pursuant  to  requirements  set  forth  in 
the  Regulatory  Flexibility  Act  (RFA).  the 
Agricultural  Marketing  Service  (AMS) 
has  considered  the  economic  impact  of 
this  rule  on  small  entities. 

The  purpose  of  the  RFA  is  to  fit 
regulatory  actions  to  the  scale  of 
business  subject  to  such  actions  in  order 
that  small  businesses  will  not  be  unduly 
or  disproportionately  burdened. 
Marketing  orders  issued  pursuant  to  the 
Act,  and  the  rules  issued  thereunder,  are 
unique  in  that  they  are  brought  about 
through  group  action  of  essentially 
small  entities  acting  on  their  own 
behalf.  Thus,  both  statutes  have  small 
entity  orientation  and  compatibility. 

There  are  approximately  250 
producers  of  Vidalia  onions  in  the 
production  area  and  approximately  145 
handlers  subject  to  regulation  imder  the 
marketing  order.  Small  agricultural 
producers  have  been  defined  by  the 
Small  Business  Administration  (13  CFR 
121.601)  as  those  havii^  annual  receipts 
of  less  than  $500,000,  and  small 
agricultural  service  firms  are  defined  as 
those  whose  aimual  receipts  are  less 
than  $5,000,000.  The  majority  of  Vidalia 
onion  producers  and  handlers  may  be 
classified  as  small  entities. 

The  Vidalia  onion  marketing  order 
provides  authority  for  the  Committee, 
with  the  approval  of  the  Department,  to 
formulate  an  anniial  budget  of  expenses 
and  collect  assessments  fi-om  handlers 
to  administer  the  program.  The 
monbers  of  the  Committee  are 
producers  and  handlers  of  Vidalia 
onions.  They  are  familiar  with  the 
Committee's  needs  and  with  the  costs 
for  goods  and  services  in  their  local  area 
and  are  thus  in  a  position  to  formulate 


an  appropriate  budget  and  assessment 
rate.  The  assessment  nto  is  formulated 
and  discussed  in  a  public  meeting. 
Thus,  all  directly  affected  persons  have 
an  opportunity  to  participate  and 
provide  input. 

The  Committee  met  on  August  1. 
1996,  and  unanimously  recommended 
1996-97  expenditures  of  $370,000  and 
an  assessment  rate  of  $0.10  per  50- 
poimd  bag  or  equivalent  of  Vidalia 
onions.  In  comparison,  last  year's 
budgeted  expenditures  were  $343,000. 
The  assessment  rate  of  $0.10  is  the  same 
as  last  year's  established  rate.  Major 
expenditures  recommended  by  the 
Committee  for  the  1996-97  fiscal  period 
include  $110,000  for  marketing,  $95,000 
for  research,  $139,000  for  program 
administration,  and  $26,000  for 
compliance.  Budgeted  expenses  for 
these  items  in  1995-96  were  $146,500, 
$48,500,  $122,600,  and  $25,400, 
respectively. 

uie  assessment  rate  recommended  by 
the  Committee  was  derived  by  dividing 
anticipated  expenses  by  expected 
shipments  of  Vidalia  onions.  Vidalia 
onion  shipments  for  the  year  are 
estimated  at  3,614,000  which  should 
provide  $361,400  in  assessment  income. 
The  Committee  also  anticipates 
shipments  of  70,000  50-poimd  bags  of 
previously  unassessed  Vidalia  onions 
which  have  been  in  storage,  which  will 
yield  an  additional  $7,000  in  assessment 
income.  Income  derived  from  handler 
assessments,  along  with  interest  income, 
will  be  adequate  to  cover  budgeted 
expenses.  Funds  in  the  reserve  will  be 
kept  within  the  maximum  permitted  by 
the  order. 

An  interim  final  rule  regarding  this 
action  was  published  in  the  September 
24, 1996.  issue  of  the  Federal  Register 
(61  PR  49952).  That  rule  provided  for  a 
30-day  comment  period.  No  comments 
were  received. 

While  this  rule  will  impose  some 
additional  costs  on  handlers,  the  costs 
are  in  the  form  of  uniform  assessments 
on  all  handlers.  Some  of  the  additional 
costs  may  be  passed  on  to  producers. 
However,  these  costs  will  be  offset  by 
the  benefits  derived  by  the  operation  of 
the  marketing  order.  Therefore,  the  AMS 
has  determined  that  this  rule  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 

The  assessment  rate  established  in 
this  rule  will  continue  in  effect 
indefinitely  unless  modified, 
suspended,  or  terminated  by  the  : 
Secretary  upon  recommendation  and 
information  submitted  by  the 
Committee  or  other  available  '"' 

information. 

Although  this  assessment  rate  is 
efiiective  for  an  indefinite  period,  the 


Committee  will  continue  to  meet  prior 
to  or  during  each  fiscal  period  to 
recommend  a  budget  of  expenses  and 
consider  recommendations  for 
modification  of  the  assessment  rate.  The 
dates  and  times  of  Committee  meetings 
are  available  from  the  Conunittee  or  the 
Department.  Committee  meetings  are 
open  to  the  pubUc  and  interested 
persons  may  express  their  views  at  these 
meetings.  The  Department  will  evaluate 
Committee  reconmiendations  and  other 
available  information  to  determine 
whether  modification  of  the  assessment 
rate  is  needed.  Further  rulemaking  will 
be  undertaken  as  necessary.  The 
Committee's  1996-97  budget  and  those 
for  subsequent  fiscal  periods  will  be 
reviewed  and,  as  appropriate,  approved 
by  the  Department. 

After  consideration  of  all  relevant 
material  presented,  including  the 
information  and  recommendation 
submitted  by  the  Committee  and  other 
available  information,  it  is  hereby  found 
that  this  rule,  as  hereinafter  set  forth, 
will  tend  to  effectuate  the  declared 
pohcy  ofthe  Act. 

Pursuant  to  5  U.S.C.  553,  it  is  also 
found  and  determined  that  good  cause 
exists  for  not  postponing  the  effective 
date  of  this  rule  imtil  30  days  after 
publication  in  the  Federal  Register 
because;  (1)  The  Committee  needs  to 
have  sufficient  funds  to  pay  its  expenses 
which  are  incurred  on  a  continuous 
basis;  (2)  the  1996-97  fiscal  period 
began  on  September  15, 1996,  and  the 
marketing  order  requires  that  the  rate  of 
assessment  for  each  fiscal  period  apply 
to  all  assessable  Vidalia  onions  handled 
during  such  fiscal  period;  (3)  handlere 
are  aware  of  this  action  which  was 
imanimously  recommended  by  the 
Conunittee  at  a  public  meeting  and  is 
similar  to  other  assessment  rate  actions 
issued  in  past  years;  and  (4)  an  interim 
final  rule  was  published  on  this  action 
and  provided  for  a  30-day  comment 
period:  no  comments  were  received. 

List  of  Subjects  in  7  CFR  Part  955 

Mariceting  agreements.  Onions, 
Reporting  and  recordkeeping 
requirements. 

Note:  This  section  will  appear  in  the  Code 
of  Federal  Regulations. 

For  the  reasons  set  forth  in  the 
preamble.  7  CFR  pari  955  is  amended  as 
follows: 

PART  956— VIDAUA  ONIONS  GROWN 
IN  QEORQIA 

Accordingly,  the  interim  final  rule 
amending  7  CFR  pari  955  which  was 
published  at  61  FR  49952  on  September 
24. 1996,  is  adopted  as  a  final  rule 
without  change. 
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Dtted:  Deoembw  16. 1M6.  "^' 

labnt  C.  KaioBy. 

DinctOT,  Fruit  and  Vegetable  Division. 
(FR  Doa  96-32286  Filed  12-19-96:  8:45  am) 
■UMQ  OOOt  94ie-M-P 


FARM  CREDTT  ADMMISTRA-nON 

12  CFR  Parts  600, 603, 611. 614, 61S. 
618,  and  619 

RIN3062-AB61 

Organization  arnl  Functions;  Privacy 
Act  Regulations;  Organization;  Loan 
Polldas  and  Operations;  Funding  and 
Flacal  Affairs,  Loan  Policies  and 
Operations,  and  Funding  Operations; 
General  Provisions;  Definitions 

AOENCY:  Fann  Credit  Administration. 
ACTION:  Interim  rule;  request  for 
comment. 

SUMMARY:  The  Fann  Credit 
Administration  (FCA  or  Agency) 
through  the  Farm  Credit  Administration 
Board  (Board)  amends  the  current 
regulations  in  parts  600,  603,  611.  614, 
615,  618,  and  619  to  eliminate 
unnecessary,  outdated,  duplicative,  or 
burdensome  regulatory  requirements,  to 
replace  outdated  regulatory  language 
with  more  current  terminology,  and  to 
clarify  the  intended  meaning  of  certain 
regulatory  provisions.  This  is  an  interim 
rule,  with  request  for  comment,  because 
the  changes  cover  issues  that  are 
primarily  technical  in  nature. 
DATES:  The  regulations  shall  be  effective 
upon  the  expiration  of  30  days  after 
publication  during  which  eidier  or  both 
houses  of  Congress  are  in  session. 
Written  comments  must  be  received  on 
or  before  January  31. 1997.  Notice  of 
e^Bctive  date  will  be  published  in  the 
Federal  Register. 

ADDRESSES:  Comments  may  be  mailed 
or  delivered  to  Patricia  W.  DiMusio, 
Director,  Regulation  Development 
Division,  Office  of  Policy  Development 
and  Risk  Control,  Farm  Credit 
Administration.  1501  Farm  Credit  Drive. 
McLean.  VA  22102-5090  or  by  facsimile 
at  (703)  734-5784.  Comments  may  also 
be  submitted  via  electronic  mail  to  "reg- 
comm@fca.gov".  Copies  of  all 
commimications  received  will  be 
available  for  review  by  interested  parties 
in  the  Office  of  Policy  Development  and 
Risk  Qmttol.  Farm  Credit 
Administration. 

FOR  FURTHER  WFORMATIpN  CONTACT: 
Linda  C.  Shennan.  Policy  Analyst. 

Regulation  Development  Division, 

Office  of  PoUcy  Development  and 

Risk  Control.  Farm  Credit 

Administrati(Mi,  McLean.  VA  22102- 


5090.  (703)  883-4498.  TDD  (703)  88S- 
.  14444. 

or 

Wendy  R.  Laguarda.  Senior  Attorney. 
Legal  Counsel  Division.  Office  of 
General  Counsel,  Farm  Oedit 
Administration,  McLean.  VA  22102- 

-  5090.  (703)  883-4020.  TDD  (703)  883- 


SUPPLEMENTARY  INFORMATION: 

L  Basic  Directives  tor  Interim 
Regulation 

The  FCA  is  continuing  efforts  to 
streamline  its  regulations  as  part  of  its 
commitment  to  die  principles  contained 
in  the  Board's  Policy  Statement  on 
Regulatory  Philosophy  (Policy 
Statement).  See  60  FR  26034  (May  16. 
1995).  Pursuant  to  the  Policy  Statement, 
the  rcA  will  strive  to  ensure  that  each 
regulation  has  a  well-defined  objective 
that  addresses  specific  problems  or 
risks.  The  Policy  Statement  commits  the 
FCA  to  repeal  regulations  that  prescribe 
detailed  management  and  operational 
practices  for  Farm  Credit  System 
(System)  institutions  and  that  are  not 
needed  to  enhance  safe  and  sound  bank 
operations.  It  is  in  furtherance  of  these 
ob)ectives  that  the  Agency  is  making  a 
number  of  deletions,  clarifications,  and 
technical  amendmmits  to  its  regulations. 

n.  Backgnmnd  Information 

As  pari  of  its  ongoing  efforts  to 
streamline  the  regiilatory  process,  the 
Agency  took  the  following  initiatives  to 
determine  ways  to  reduce  regulatory 
burden: 

A.  The  establishment  of  an  FCA  task 
force,  pursuant  to  the  Agency's  Strategic 
Action  Plan,  to  eliminate  nonstatutory 
prior  approvals  of  routine  business 
mattera; 

B.  A  1993  Solicitation  for  Public 
Comments  concerning  ways  to  reduce 
regulatory  burden  (See  58  FR  34003, 
June  23, 1993); 

C.  The  consideration  of  Regulatory 
Petitions  submitted  by  the  public  that 
recommended  certain  chas^^  to 
existing  regulations; 

D.  The  establishment  of  an  FCA  task 
force  on  agricultural  credit  bank  (ACB) 
issues  to  evaluate  the  need  for  technical 
changes  to  existing  regulations  in  order 
to  include  ACBs;  and 

E.  The  consideration  of  FCA  staff 
submissi(His  containing  suggestions  fcff 
regulatory  deletions  and  amendments. 

Substantive  issues  arising  from  such 
actions  have  been  incorporated  into 
existing  or  new  Agency  regulatory 
projects.  In  order  to  provide  regulatory 
relief  in  the  most  expeditious  manner 
possible,  remaining  non-substantive  and 


technical  issues  are  addressed  in  this 
regulation. 

in.  Section^y-Section  Analysis 

2.  12  CFR  600.5    (Subpart  A}— Farm 
Credit  Administration 

Hiis  section  is  amended  to  reflect  the 
Agency's  reooit  organizational  changes. 

2. 12  CFR  603.310  (b)— Privacy  Act 
Regulations 

This  section  is  amended  to  reflect  the 
fact  that  the  Privacy  Act  Officer  position 
has  moved  fit)m  the  Office  of 
Congressional  and  Public  Affairs  to  the 
Office  of  General  Coiuisel. 

3. 12 CFR 611.1135    (SubpartI)— 
Service  Organizations 

Section  611.1135(e)  requires  prior 
approval  by  the  FCA  for  amending  the 
bylaws  of  service  corporations.  Section 
4.25  of  the  Farm  Credit  Act  of  1971,  as 
amended  (Act)  authorizes  the  FCA  to 
charter  service  corporations.  However, 
section  5.17(b)  of  the  Act  provides  that 
the  FCA  shall  not  have  the  authority  to 
approve  bylaws,  or  amendments, 
modifications  or  changes  to  bylaws,  of 
■  System  institutions.  Fxulher,  §  4.26  of 
the  Act  no  longer  authorizes  the  FCA  to 
approve  bylaws  of  service  corporations. 
Thus,  the  FCA  is  deleting  §  611.1135(e) 
and  removing  the  FCA  prior  a^noval 
requirement  for  amendments  to  bylaws 
for  service  corporations. 

As  part  of  the  normal  chartering 
application  process,  service  corporation 
bylaws  wiU  continue  to  be  reviewed  by 
the  FCA.  Such  review  will  be  limited, 
however,  to  whether  the  bylaws  violate 
any  statutory,  regulatory  or  safety  and 
soundness  provisions. 

Under  the  Farm  Credit  System  Reform 
Act  of  1996,  Pub.  L.  104-105, 110  Stat. 
162,  February  10,  1996,  associations  are 
authorized  to  form  service  corporations. 
Technical  changes  to  make  §611.1135 
consistent  with  the  1996  legislation 
have  been  incorporated  into  the  interim 
rule.  This  rule  also  replaces  outdated 
language  with  more  currant 
terminology.  For  example,  the  word 
"Chairman"  is  dieted,  and  in  its  place 
the  words  "Farm  Credit  • 

Administration"  are  inserted. 

4. 12  CFR  611.1140  and  611.1145 
(Subpart  J}— Merger  and  Reorganization 
Proposals  Required  by  the  Agricuhurai 
Credit  Act  of  1987 

The  FCA  is  deleting  all  of  subpart ). 
These  regulations  were  issued  to 
facilitate  the  consolidation  of  System 
institutions  as  required  by  section  412 
of  the  Agricultural  Credit  Act  of  1987 
All  consolidati(«s  were  required  to  be 
completed  by  January  1, 1990.  Hence, 
these  regulations,  including  the  FCA 


67182      Federal  Register  /  Vol.  61.  No.  246  /  Friday.  December  20.  1996  /  Rules  and  Regulations 


prior  approval  requiiemsnts  in 

§§  611.1140(d)  and  611.1145(c).  have 

become  obsolete. 

5.  12  CFR  611.1155.  611.1157.  611.1158. 
611.1160.  611.1161.  611.1162.  611.1163. 
611.1164,  611.1166.  611.1167.  611.1168. 
611.1169.  611.1170.  611.1171.  611.1172. 
611.1173.  611.1174.  611.1175,611.1176. 
611.1180.  611.1181.  611.1182.  and 
611.1183    (Subparts  K.  L,  M  and  Nh- 
Appointment  of  Conservators  and 
Receivers,  Liquidation  of  Associations. 
Liquidation  of  Banks,  and  Conservators 
and  Conservatorships  of  Banks  and 
Associations 

Subparts  K  through  N  address  System 
conservatorships  or  receiverships  in 
which  the  identity  of  the  conservator  or 
receiver  is  left  to  the  discretion  of  the 
FCA.  Pursuant  to  section  4.12  of  the 
Act,  after  January  5, 1993,  the  Farm 
Credit  System  Insurance  Corporation 
(FCSIC)  is  the  sole  entity  that  may  be 
appointed  by  the  FCA  as  receiver  or 
conservator  for  System  institutions 
(except  the  Federal  Agricultiiral 
Mortgage  Corporation)  placed  into 
conservatorship  or  receivership.  Futiue 
conservatorships  or  receiverships  of 
System  institutions  are  governed  by  12 
CFR  part  627.  As  there  are  no 
outstanding  System  receiverships  or 
conservatorships,  the  regulations  in 
subparts  K-N  are  obsolete.  An  issue'was 
raised  regarding  whether  a  System 
institution  may  liquidate  or  dissolve 
through  means  other  than  a 
receivership.  This  issue  is  substantive 
and  will  be  addressed  at  a  later  date. 

Finally,  the  FCA  previously  proposed 
changes  to  §§611.1155  and  611.1157 
pertaining  to  the  definition  of 
insolvency  (See  53  FR  43897.  October 
31, 1988).  In  this  rulemaking,  the  FCA 
is  deleting  both  these  sections  and 
therefore  withdrawing  any  outstanding 
proposals  on  these  regulations.  Any 
remaining  issues  pertaining  to  the 
definition  of  insolvency  will  be 
addressed  in  the  Capital— Phase  III  (RIN 
3052-AB58)  regulatory  project. 

6.  12  CF^ll.1190.  611.1191.  611.1192. 
611.119WB11.1194.  611.1195,  611.1196, 
611.1197,611.1198    (SubpartO)— 
Special  Reconsideration  of  Mergers 

The  regulations  in  subpart  O 
implement  the  pro\isions  of  the 
Agricultural  Credit  Act  of  1987  relating 
to  special  reconsideration  of  voluntary 
meigers  and  consolidations  that 
ocduied  after  December  23, 1985,  and 
prior  to  January  6, 1988.  System 
associations  had  1  year,  until  December 
1969,  to  reconsider  these  mergers.  As 
this  regulation  is  obsolete,  the  FCA  is 
deleting  all  at  subpart  O. 


7. 12  CFR  614.4321    (Subpart  G)— 
Interest  Rates  and  Charges 

Section  614.4321  currently  defines 
the  types  of  intmest  rate  programs  that 
may  be  utilized  by  System  iMnks  and 
associations.  This  section  also  requires 
the  FCA's  prior  approval  of  specific 
criteria  for  differential  interest  rate 
programs. 

lite  FCA  has  concluded  that  defining 
the  types  of  interest  rate  programs  and 
requliing  the  FCA's  prior  approval  are 
no  longer  necessary.  Also,  the  last 
sentence  in  §  614.4321(d)  is  duplicative 
of  direction  already  found  in  the  Other 
Financing  Institutions  regulation  at 
§  614.4640.  AccMdingly,  the  FCA  is 
deleting  most  of  this  section.  However, 
the  section  on  differential  interest  rates 
is  being  retained  in  order  to  set  forth  the 
requirement  that  System  institutions 
adhere  to  the  principle  of 
nondiscrimination  among  similarly 
situated  borrowers  in  setting  differential 
interest  rates.  "•    •  '^ ' " 

8.  12  CFR  614.4444    (Subpart  L)— 
Actions  on  Applications;  Review  of, 
Credit  Decisions 

The  interim  regvilation  eUminate&  all 
references  to  Special  Asset  Groups  and 
the  National  Special  Assets  Council,  as 
these  entities  no  longer  exist.  The 
interim  regulation  also  revises  the  last 
two  sentences  of  this  paragraph  to 
clarify  that  System  institutions  must 
continue  to  retain  sufficient 
docxunentation  of  their  reasons  not  to 
restructure  a  loan  to  permit  the 
institution  or  an  outside  party,  such  as 
the  FCA.  to  review  each  determination. 
The  FCA  considers  this  change  to  be 
technical  in  nature  because  this  is  not 
a  new  requirement.  The  above  change 
permits  the  review  of  a  decision  not  to 
restructure  a  loan  to  be  conducted  by  a 
System  institution  or  an  outside  party 
such  as  the  FCA,  rather  than  by  the 
defunct  Special  Asset  Groups  or  the 
National  Special  Asset  Coimcil. 

9.  12  CFR  614.4510    (Subpart  N)—Loan 
Servicing  Requirements;  State 
Agricultural  Loan  Mediation  Programs; 
Right  of  First  Refiisal 

Section  614.4510  prescribes 
guidelines  for  bank  and  association  loan 
servicing  activities.  Specifically, 
paragraph  (b)  requires  the  district  bank 
to  provide  guidelines  for  establishing 
loan  servicing  policies  and  procedures 
for  associations.  Paragraph  (d](4]  of  this 
section  requires  System  institution^  to 
provide  the  FCA  with  any  revisions  to 
loan  servicing  policies.  Consistent  with 
the  FCA  Board's  emphasis  on  holding 
direct  lender  associations  responsible 
for  their  lending  activities,  the  Agency 


is  deleting  paragraphs  (b)  and  (d)(4). 
The  funding  bank's  involvement  in 
association  loan  servicing  policies  will 
continue  to  be  monitored  mrough  its 
direct  loan  and  the  general  financing 
agreement.  Fiuther,  these  policies  will 
continue  to  be  reviewed  as  part  of  the 
normal  examination  process.  The 
interim  rule  also  replaces  outdated 
terminology  to  describe  correctly  the 
types  of  System  institutions  to  which    . 
this  section  applies. 

10.  12  CFR  614.4515(b).  614.4516. 
614.451 7(c).  and  61 4.4520    (Subpart 
N) — Loan  Servicing  Requirements;  State 
Agricultural  Loan  Mediation  Programs; 
Rig^t  of  First  Refusal 

The  interim  rule  eliminates 
§  614.4515(a)(2),  (b)(1)  and  (b)(2) 
because  they  contain  a  statutory 
requirement  relating  to  restructuring 
pohcy  and  reporting  that  expired  on 
January  6, 1993.  The  remainder  of 
§  614.4515(a)  is  incorporated  in  the 
introductory  paragraph  of  §  614.4516, 
retitled  "Restructuring  policy  and 
procedures." 

The  FCA  is  adding  a  new  paragraph 
(c),  entitled  "Documentation,"  to 
§614.4517  regarding  restructiiring 
decisions.  The  new  paragraph  clarifies 
that,  when  an  application  for 
restructuring  is  denied,  qualified 
lenders  must  maintain  siifficient 
dociunentation  to  support  their 
decision.  The  dociunentation  should 
demonstrate  that  the  institution 
considered  all  the  applicable  factors  for 
determining  whether  to  restructure  a 
loan,  as  set  forth  in  paragraphs  (a)  and 
(b)  of  this  section. 

In  addition,  the  FCA  is  deleting  all  of 
§  614.4520.  The  Farm  Credit  System 
Assistance  Board  (Assistance  Board) 
established  the  National  Special  Asset 
Council  in  Jime  1988  to  ensure  that 
Federal  financial  assistance  to 
financially  distressed  farmers  provided 
loan  respiicturing  measures  as 
alternatives  to  foreclosure.  The 
Assistance  Board's  charter  was  canceled 
by  the  FCA  Board,  effective  December 
31, 1992,  as  required  by  §  6.12  of  the 
Act.  The  FCA  Board  also  dissolved  the 
National  Special  Asset  Council  effective 
December  31, 1992.  There  are  no  longer 
any  "certified"  institutions  remaining  in 
the  System  today  and.  thus,  this  section 
is  no  longer  necessary. 

11.12  CFR  61 4.4525(d)    (Subpart  O)— 
Special  Lending  Programs 

The  interim  rule  removes  the 
requirement  that  System  lenders  obtain 
the  approval  of  their  respective  banks' 
board  of  directors  prior  to  entering  into 
a  memorandum  of  understanding  with 
other  lenders  when  processing  loans  to 


'i-:'- 
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miitual  boRowers.  Consistent  with  the 
FCA  Board's  regulatory  philosophy  of 
repealing  regulations  that  prescribe 
needlessly  detailed  management  cmd 
operational  practices,  the  FCA  believes 
that  it  is  reasonable  for  System 
institutions  to  decide  their  own  policies 
on  these  matters.  This  rule  also  replaces 
outdated  language  with  more  current 
terminology. 

12. 12  CFR  61S.5140(aXl)    (Subpart 
E)— investment  ManagBment 

Currently  §  615.5140(a)(1)  permits 
System  banks  to  invest  in  obUgations 
that  are  both  "issued  and  guaranteed" 
by  agencies  and  instnunentalities  of  the 
United  States.  The  FXDA  intended  to 
preclude  System  banks  from  acquiring 
seciuities  that  are  not  guaranteed  by 
Federal  agencies  or  instnunentalities. 
However,  an  unintended  consequence 
of  §  61S.5140(a)(l)  was  to  prohibit 
System  banks  from  investing  in  non- 
governmental obligatians  that  are  not 
issued,  but  are  guaranteed  or  insiued,  \iy 
a  Federal  agency  or  instrumentahty. 

For  this  reason,  the  FCA  is  amending 
§  615.5140(a)(1)  to  include  the  following 
as  eligible  investments:  Obligations  of 
the  United  States;  full-recourse 
obligations,  other  than  mortgage-backed 
securities,  of  agencies,  instrumentalities 
or  corporations  of  the  United  States:  or 
debt  c^ligations  of  other  obligers  that 
are  fully  insiu«d  or  guaranteed  as  to 
both  principal  and  interest  by  the 
United  States,  its  agencies, 
instrumentalities,  or  corporations.  This 
amendment  will  provide  System  banks 
with  the  flexibility  they  need  to  achieve 
the  investment  objectives  specified  in 
§615.5132. 

13. 12  CFR  615.5250    (Subpart  I)— 
Issuance  of  Equities 

Section  615.5250  requires  System 
banks  and  associations  to  disclose 
certain  information  to  purchases  of  an 
institution's  equities.  An  exception  in 
§  615.5250(e)  relieves  System 
institutions  from  making  disclosures  to 
"other  finnnring  institutions  having  a 
discoimt  or  lending  relationship  with 
the  selling  Farm  Credit  System 
institutions."  This  regulation  was 
intended  to  grant  System  institutions 
relief  from  disclosing  equity  information 
to  sophisticated  or  institutional 
investors  in  System  equities.  System 
institutions  have  inquired  whether  the 
exemption  in  §  615.5250(e)  appUes  to 
those  non-System  lenders  that  purchase 
System  equities  as  part  of  a  loan 
participation  transaction.  In  response  to 
these  inquiries,  the  FCA  is  clarifying 
§  615.5250(e)  by  including  "other 
financing  institutions"  as  defined  in 
§  1.7(b)  of  the  Act,  as  well  as  other 


Systffln  institutions  and  non-System 
lenders.  The  interim  rule  is  consistent 
with  the  FCA's  approach  concerning 
disclosures  to  shareholders  because  the 
disclosure  requirements  in  §  615.5250 
are  not  necessary  for  finanria) 
institutions  and  other  sophisticated 
investors.  This  clarification  also 
eliminates  an  unnecessary  regulatory 
burden  on  the  System  and  fadhtates 
loan  participation  arrangements 
between  System  institutions  and  non- 
System  institutions. 

14.  12  CFR  618.8260    (Subpart  F)— 
Miscellaneous  Provisions 

This  section  sets  forth  procediures  by 
which  System  banks  may  purchase 
automobiles  through  the  General 
Services  Administration  (GSA).  This 
regulation  is  rarely  used  and  contains  an 
unnecessary  prior  approval  in 
§  618.8260(b)- 

The  authority  for  System  banks  to 
make  such  purchases  exists  whether  or 
not  it  is  specified  in  an  FCA  regulation. 
Accordingly,  the  Agency  is  deleting  all 
of  §  618.8260.  System  banks  that  desire 
guidance  on  how  to  proceed  may 
contact  the  GSA  directly,  or  may  request 
additional  information  fitim  the  FCA's 
Contracting  and  Prociuement  Branch. 

15.  12  CFR  618.8310(b)    (Subpart  G>— 
Releasing  Information 

In  cotmection  with  the  regulatory 
burden  project  [See  58  FR  34003,  June 
23, 1993),  an  association  submitted 
comments  to  the  FCA  concerning  the 
provisions  of  §  618.8310(b).  This 
regulation  prescribes  drxnunstances 
under  which  a  System  institution  can 
release  lists  of  its  stockholders.  The 
association  expressed  a  concern  that  the 
regulation  imposed  an  luidue  burden  on 
System  institutions  in  detmmining  what 
constitutes  a  "permissible  purpose"  and 
whether  System  institutions  can  enforce 
the  regulatory  provision  after  releasing  a 
stockholder  Ust.  It  is  neither  feasible  nor 
advisable  to  amend  this  section  to 
provide  a  comprehensive  list  of  every 
permissible  purpose  for  requesting  and 
using  a  stockholder  list.  The  Agency 
will  provide  additional  interpretive 
guidance  directly  to  the  concerned 
association  and  to  any  other  interested 
parties. 

The  interim  rule  also  replaces 
outdated  language  with  more  ciurent 
terminology. 

16.  12  CFR  618.8320    (Subpart  G)— 
Releasing  Information 

The  existing  regulation  prohibits 
System  institutions  from  releasing 
information  regarding  borrowers  and 
loan  apphcants  except  in  specified 
circumstances.  The  FCA  received  a 


letter  frtim  a  System  bank  reqitesting 
clarification  on  whether  releasing 
IxHTower  information  to  credit  biireeus 
was  permitted  by  this  regulation,  as  the 
"reliable  organization"  exception  in 
§  618.8320(b)(5)  does  not  make  this 
clear. 

The  FCA  beUeves  that  credit  bureaus 
should  be  among  the  types  of  reliable 
organizations  contemplated  by  this 
regulation.  To  make  this  clear,  the 
interim  mle  amoids  §  618.8320(b)(5)  by 
expressly  authorizing  S3rstem 
institutions  to  provide  borrower 
information  to  consumer  reporting 
agencies. 

Section  618.8320(b)(2)  permits 
System  institutions  to  provide  borrower 
data  to  specified  Federal  agencies  in 
connection  with  official  investigations. 
The  list  in  the  regulation  is  outdated 
and  restrictive.  To  facilitate 
commimications  between  the  System 
and  Federal  law  enforcement  authorities 
investigating  possible  borrower 
misconduct,  §  618.8320(b)(2)  has  been 
modified  to  replace  the  list  of  Federal 
agencies  with  a  generic  reference  to  all  - 
Federal  agencies  with  a  legitimate  law 
enforcement  inquiry. 

Finally,  a  technioal  change  was  made 
to  delete  §  618.8320(b)(9)  because  it 
refiers  to  the  National  Special  Asset 
Council,  an  entity  whidi  no  longer 
exists. 

17.  12  CFR  618.8330  and  618.8340 
(Subpart  G) — Releasing  Information 

During  the  regulatory  burden  project 
(See  58  FR  34003,  June  23, 1993).  the 
FCA  received  two  letters  from  System 
institutions  requesting  clarification  of 
the  legal  drctunstances  under  which 
System  institution  personnel  could  be 
siunmoned  as  witnesses.  Their  first 
concern  was  that  requiring  System 
personnel  to  formally  inform  the  court 
of  the  FCA's  regulations  was 
burdensome.  After  reviewing  the  issue 
the  Ageficy  has  determined  that, 
contrary  to  being  a  biudmi,  this 
regulation  provides  System  directors, 
officers  or  employees  with  a  means  to 
resist  complying  with  a  subpoena  that 
requests  the  disclosure  of  confidential 
information  in  violation  of  FCA 
regulations,  except  as  ordered  by  a  court 
of  law.  Their  second  concern  pertains  to 
the  requirements  of  §  616.8.'^30(b)  to 
consult  with  an  attorney  at  their  funding 
bank  when  System  personnel  are 
summoned  as  a  witness.  The  Agency 
agrees  that  this  requirement  is 
burdensome  and  unnecessary. 
Consistent  with  the  FCA  Board's 
regulatory  philosophy  of  repealing 
regulations  that  prescribe  needlessly 
detailed  management  and  opterational 
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practioes,  the  FCA  is  deleting 
§  618.8330(b). 

Upon  review  of  the  regulation  at 
§618.8340,  which  requires  the  approval 
of  the  supervising  funding  bank  before 
releasing  lists  of  bank  and  association 
employees,  the  FCA  has  determined  to 
delete  it  in  its  entirety.  Consistent  with 
the  FXIA  Board's  regulatory  philosophy, 
the  FCA  believes  that  it  is  reasonable  for 
System  institutions  to  decide  their  own 
policies  on  these  matters. 

18.  12  CFR  618.8360  and  618.8370 
(Subpart  H)— Disposition  of  Obsolete 
Records 

This  subpart  currently  requires 
System  institutions  to  maintain  records 
indefinitely  and  to  maintain  an  "up-to- 
date  records  disposal  schedule." 
Consistent  with  the  FCA  Board's 
regulatory  philosophy  of  repealing 
regulations  that  prescribe  imnece«urily 
detailed  management  and  operational 
practices,  the  FCA  is  proposing  to  delete 
this  subpart,  including  the  list  of 
appropriate  records  retention  practices 
in  the  current  §  618.8360.  The  FCA 
believes  that  System  institutions  have 
the  discretion  to  dispose  of  any  records 
that  are  not  required  for  research,  legal, 
audit  or  examination  purposes.  In 
accordance  with  good  business 
practices,  records  retention  poUdes 
should  be  set  forth  in  written 
procedures  approved  by  an  institution's 
board. 

The  FCA  may  issue  further  guidance 
(such  as  in  a  bookletter  or  examination 
manual)  regarding  what  records  System 
institutions  should  retain  so  that  they 
may  be  adequately  examined  for  safety 
and  soundness  purposes. 

Section  618.8360(a)(3)  requires 
System  institutions  to  retain  basic 
personnel  records,  including  personnel 
folders,  service  records,  cards,  and 
earning  records  for  all  active  and  former 
employees  covered  under  the  Qvil 
Service  Retirement  Act  (CSRA).  These 
records  were  necessary  to  ensiire  that 
employees  eligible  for  Civil  Service 
retirement  received  appropriate 
benefits.  The  FCA  is  deleting  this 
requirement  because  our  research 
indicates  that  there  are  only  three 
remaining  System  employees  eligible  for 
CSRA  benefits,  and  their  personnel 
offices  are  aware  of  the  appropriate 
OfBce  of  Personnel  Management 
requirements. 

Finally,  §  618.8360(a)(6)  currently 
requires  System  institutions  to  keep 
financial  reports  as  of  June  30  and 
December  31  of  each  year.  Although  the 
FCA  is  deleting  §  618.8360(a)(6),  the  call 
report  instructions  will  OMitinue  to 
require  System  institutions  to  keep  such 
financial  reports. 


19.  12  CFR  618.8380.  618.8390. 
618.6400,  618.8410.  and  618.8420 
(Subpart  I) — Federal  Records 

This  subpart  pertains  to  the 
maintenance  and  disposal  of  Federal 
records.  The  Federal  records  held  by  the 
System  institutions  are  the  property  of 
the  Federal  government  rather  than  the 
prt^>erty  of  the  System  or  the  FCA. 
These  records  must  be  handled  in 
accordance  with  the  laws  and 
regulations  governing  all  Federal 
records,  and  there  are  peiudties  attached 
to  the  unauthorized  disposal  of  Federal 
records.  The  National  Archives  and 
Records  Administration  is  the  Federal 
agency  responsible  for  promulgating 
rules  and  regulations  on  the 
management  and  disposal  of  Federal 
records. 

Although  no  new  Federal  records  are 
being  created  in  the  System  today,  some 
Systran  institutions  may  still  be  in 
possession  of  Federal  records  as 
described  in  current  §  618.8390. 
Because  most  of  these  records  would  be 
over  40  yean  old,  the  FCA  assumes  that 
their  number  is  limited  and  that  most, 
if  not  all.  could  be  destroyed  or 
archived.  The  FCA  believes  that  futiue 
guidance  on  their  maintenance  and 
disposition  is  more  appropriately  the 
subject  of  a  bookletter.  Therefore,  the 
Agency  is  deleting  all  of  subpart  I.  The 
FCA  requests  that  any  System 
institution  with  records  as  described  in 
§  618.8390  notify  the  Agency  during  the 
comment  peijod  of  the  types  of  Federal 
records  in  their  possession.  The  goal  is 
to  identify  all  Federal  records  still 
retained  by  System  institutions  so  that 
they  can  either  be  destroyed  (at  the 
institution's  discretion)  or  archived,  as 
appropriate. 

IV.  Agricultural  Credit  Bulks 

In  1987,  the  Act  was  amended  to 
allow  the  System  to  form  agricultural 
credit  banks  (ACBs).  An  ACB  is  formed 
by  the  merger  of  a  Farm  Credit  Bank 
(FCB)  and  a  bank  for  cooperatives  (BC). 
Pursuant  to  section  7.2  of  the  Act,  an 
ACB  is  granted  all  of  the  powers  of  its 
constituent  FCB  and  BC.  The  FCA 
reviewed  its  regtilations  to  determine 
whether  or  not  technical  changes  were 
needed  to  adapt  the  rules  to  ACBs.  The 
ACB  review  highlighted  the  need  for 
technical  amendments  to  the 
regulations.  Set  forth  below  is  a 
discussion  of  issues  involving  ACBs  that 
are  technical  in  nature.  A  complete 
listing  of  the  technical  edits  can  be 
found  in  the  amendatory  language 
following  the  preamble. 


A.  Definition  of  Bank  fm- Cooperatives 

Currently,  the  definition  of  a  bank  for 
cooperatives  in  §  619.9060  reads  as 
followB.  "Banks  operating  under  title  in 
of  the  Act,  including  the  National  Bank 
for  Cooperatives,  individual  and 
regional  banks  for  cooperatives  and 
agricultiiral  credit  banks."  There  is  a 
separate  definition  of  ACBs  in 
§  619.9020  that  reads  as  follows, 
"Agricultural  credit  banks  are  those 
banks  created  by  the  merger  of  a  Farm 
Credit  Bank  and  a  bank  for  cooperatives 
purs\iant  to  section  7.0  of  the  Act."  The 
current  definition  of  a  BC  serves  to 
ensure  that  an  ACB  is  subject  to  the 
same  constraints  as  a  BC  on  its  title  m 
lending  authorities.  However,  this  BC 
definition  is  insufficient  because  it  does 
not  address  the  tiUe  I  authorities  of  an 
ACB.  As  currentiy  written,  §  619.9060 
has  the  effect  of  excluding  ACBs  from 
various  regulatory  provisions.  For 
example,  BCs  are  not  subject  to  the 
regulations  relating  to  borrower  rights, 
loan  disclosiues,  and  secondary  market 
activities. 

For  all  the  foregoing  reasons,  the  FCA 
is  keeping  the  definitions  of  an  ACB  and 
a  BC  separate  by  revising  the  definition 
of  BC  to  read  as  follows,  "A  bank  for 
cooperatives  is  a  bank  that  is  operating 
under  section  3.0  of  the  Act."  The 
definition  of  an  ACB  will  continue  to 
read  as  currently  set  forth  in  §  619.9020. 
The  definition  of  a  BC  also  strikes  the 
obsolete  reference  to  the  National  Bank 
for  Cooperatives,  whose  charter  was 
canceled  in  1994,  when  CoBank  and  the 
Springfield  FCB  and  BC  merged  to 
create  CoBank,  ACB. 

B.  Borrower  Rights 

When  the  FCA  approved  the 
formation  of  the  first  ACB  in  1994,  it 
addressed  the  issue  of  whether  borrower 
rights  provisions  wovdd  apply  to  the 
new  entity.  In  approving  the  new 
charter,  the  FCA  confirmed  that  the 
ACB  would  not  be  subject  to  the 
borrower  rights  provisions  of  titie  IV. 
part  C  of  the  Act,  except  to  the  extent 
that  it  lends  to  farmers,  ranchere,  and 
producere  and  harvesters  of  aquatic 
products.  Thus,  the  FCA  concluded  that 
the  borrower  rights  provisions  attach  to 
all  loans  made  under  an  ACB's  title  I 
lending  authorities. 

Many  of  the  current  regulations 
pertaining  to  borrower  rights  exclude  a 
BC  from  the  definition  of  "qualified 
lender."  By  revising  the  definition  of  a 
BC  as  discussed  above.  ACBs  would 
now  be  included  in  the  definition  of 
"qualified  lender"  to  the  extent  of  their 
title  I  lending  authorities.  Therefore,  no 
additional  r^ulatory  language  changes 
have  been  made  to  the  borrower  rights 
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provisioas,  except  for  technical 
corrections  in  §§  614.4440(h)(1)  and 
&14.4510,  in  which  outdated  language  is 
replaced  by  more  current  terminology. 

C  Tennination  ofFann  Credit  Status 

Several  technical  changes  have  been 
made  to  the  regulatory  provisions 
pertaining  to  the  termination  of  Farm 
Credit  status  at  §§  611.1200(c). 
611.1250(b)  and  (c),  611.1255, 
611.1266(c).  lliese  changes  include 
adding  the  phrase  "or  agricultural  credit 
bank"  and  deleting  or  replacing 
outdated  language  with  more  current 
terminology,  where  necessary. 

D.  Miscellaneous  Technical  Changes 

Several  technical  changes  have  been 
made  to  various  regulatory  provisions  at 
§§  615.5120(a),  615.5143,  615.5280, 
615.5290(a),  618.8310(b)(1)  and 
618.8325(c).  These  changes  include 
adding  the  phrase  "or  agricultural  credit 
bank"  and  deleting  or  replacing 
outdated  language  with  more  current 
terminology,  as  appropriate. 

List  of  Subjects 

12  CFR  Part  600  :: 

Organization  and  funcdons 
(Government  agencies).  ^-     .     . 

12CFRPaTt603  ',        > 

Privacy. 

12  CFR  Part  611 

Agriculture,  Banks,  banking.  Rural 
areas. 

12  CFR  Part  614 

Agriculture,  Banks,  banking,  Foreign 
trade,  Reporting  and  recordkeeping 
requirements.  Rural  areas. 

12  CFR  Part  615 

Accounting.  Agriculture,  Banks, 
banking.  Government  securities. 
Investments,  Rural  areas. 

12  CFR  Part  618 

Agriculture,  Archives  and  records. 
Banks,  banking,  Insxirance,  Reporting 
and  recordkeeping  requirements.  Rural 
areas.  Technical  assistance. 

12CFRPartS19 

Agriculture.  Banks,  banking.  Rural 
areas. 

For  the  reasons  stated  in  the 
preamble,  parts  600, 603. 611. 614, 615, 
618,  and  619  of  chapter  VI,  title  12  of 
the  Code  of  Federal  Regulatitms,  are 
amended  to  read  as  follows: 

PART  60»-ORGANIZATK)N  AND 
FUNCTIONS 

1.  The  authority  citation  for  part  600 
is  revised  to  read  as  follows: 


Authority:  Sees.  5.7, 5.8, 5.9,  5.10,  S.ll. 
5.17,  8.11  of  the  FannGcedit  Act  (12  U.S.C 
2241,  2242,  2243,  2244.  2245,  2252,  2279aa- 
11). 

Subpart  A— Farm  CredR 
AdminlstFBtion 

2.  Section  600.5  is  amended  by 
removing  the  words  "Special 
Supervision  and  Corporate  AfEairs"  and 
adding  in  their  place  the  words  "Policy 
Development  and  Risk  Control"  in  the 
fourth  sentence  of  paragraph  (b); 
removing  the  words  "coordinates  the 
agency's  preparation  of  rules  and 
regulations;"  in  the  first  sentence  of 
paragraph  (d)(1);  and  by  revising 
paragraph  (d)(2)  to  read  as  follows: 

1600.5   Organization  of  the  Farm  Credit 
AdntiniatTBtlon. 


(d)  •  •  • 

(2)  Office  of  Policy  Development  and 
Risk  Control. 

The  Office  of  Policy  Development  and 
Risk  Control  (OPDRC)  develops  policies 
and  regulations  for  the  FCA  Board's 
consideration  and  promotes  risk 
management  policies  and  practices  by 
the  Farm  Credit  System.  The  OPDRC 
has  primary  responsibility  for 
developing  regulatory  proposals  and 
public  policy  statements  that  e^ectively 
implement  applicable  statutes  and 
promote  the  safety  and  soundness  of  the 
System.  Other  major  functions  include 
evaluating  requests  for  regulatory  and 
charier  approvals  and  managing  the 
FCA's  corporate  activities;  ensiulng  that 
risks  associated  with  chariering 
activities  are  properly  disclosed  to 
System  shareholders  and  the  FCA 
Board;  managing  the  FCA's  formal 
enforcement  activities  and  providing 
economic  and  financial  analyses  that 
identify  risk  and  contribute  to  the 
effective  management  of  such  risks.  The 
OPDRC  also  facilitates  the  FCA's 
strategic  planning  function. 


PART  603— PRIVACY  ACT 
REGULATIONS 

3.  The  authority  citation  for  pari  603 
is  revised  to  read  as  follovrs: 

Aathoi%:  Sees.  5.9,  5.17  of  the  Fann 
Credit  Act  (12  U.S.C  2243.  2252):  5  U.S.C. 
app.  3. 5  U.S.C  552a  0X2)  and  (kH2). 

f603J10    [AmMtdMQ 

4.  Section  603.310  is  amended  by 
removing  the  words  "Ccmgressional  and 
Public  Affairs"  and  adding  in  their 
place  the  words  "General  Counsel"  in 
paragraph  (b). 


PART  611-^ORGANlZATX>N 

5.  The  authcmty  citation  for  part  611 
continues  to  read  as  follows: 

Autfaorlty:  Sees.  1.3, 1.13. 2.0.  2.10. 3i>. 
3.21.  4.12,  4.15.  4.21.  5.9.  5.10.  5.17,  7.0- 
7.13. 8.5(e)  of  the  Fann  Credit  Act  (12  U.S.C 
2011,  2021.  2071.  2091.  2121.  2142.  2183. 
2203.  2209,  2243,  2244,  2252.  2279^2279{- 
1,  2279aa-5(e)):  sees.  411  and  412  of  Pub.  L. 
100-233, 101  Stat  1568, 1638;  sees.  409  and 
414  of  Pub.  L.  100-399, 102  Stat.  989, 1003. 
and  1004. 

Subpart  F— Bank  Margert, 
ConaolidatkMW  mn6  Charter 
AmaiHii  iiei  its 

1611.1030   [Amended] 

6.  Section  611.1030  is  amended  by 
removing  the  words  "Agricultural 
Credit  Bank"  and  adding  in  their  place, 
the  words  "agricultwal  credit  bai^"  in 
the  heading  and  the  first  sentence. 

Subpart  I    Sarvica  Organizattons 

7.  Section  611.1135  is  amended  by 
removing  paragraph  (e)  and  revising 
paragraphs  (a),  (b)(1).  (b)(2),  (b)(3){v), 
(b)(6),  (b)(7),  (c).  (d)(1)  intitxiuctory  text. 
(d)(l)(iv),  and  (d)(2)  to  read  as  follows: 

$611.1135    IncorporeUon of aerwtoe 
organizations. 

(a)  General.  Any  Farm  Credit  bank(s) 
or  association(s)  may  organize  a 
corporation  to  periorm.  for  or  on  behalf 
of  tbe  bank(s)  or  a8Soci8tion(s).  any 
function  or  service  that  the  bank(s)  or 
associ8tion(s)  is  authorized  to  perform 
under  the  Act  and  the  regulations, 
except  extending  credit  and  providing 
the  wle  of  insurance  services.  The  -- 
bank(s)  or  association(s)  wishing  to 
organize  such  a  corporation  shall  submit 
an  application  to  the  Farm  Credit 
Administration  according  to  the 
application  requirements  of  paragraph 
(b)  of  this  section.  If  the  proposal  meets 
the  requirements  of  the  Act,  the 
regulations,  and  any  other  conditions 
that  the  Farm  Credit  Administration 
may  impose,  the  Agency  may  issxie  a 
charter  for  the  service  corporation 
making  it  a  federally  chartered 
instrumentality  of  the  United  States. 
Such  service  corporation  shall  be 
subject  to  examination,  supervision,  and 
regulation  by  the  Farm  Credit 
Administration.  Only  Farm  Credit  banks 
or  associations  are  eUgible  to  become 
stockholders  in  such  a  ccuporation.  Each 
bank  or  association  shall  he  eligible  to 
become  a  stockholder  of  eadi  service 
corporation  oiganized  imder  this 
section. 

(b)  •  •  • 

(1)  llie  certified  resolution  of  the 
board  of  each  organizating  bank  or 
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association  authorizing  the 
incorporation. 

(2)  A  request  sigimd  by  the 
pre8ident(s)  of  the  organizing  bank(s)  or 
association(s)  to  the  Farm  Credit 
Administration  to  issue  a  charter, 
supported  by  a  detailed  statement 
demonstrating  the  need  and  the 
justification  for  the  proposed  entity. 

(3)  •  •  • 

(v)  The  procedures  under  which  a 
bank  or  association  may  become  a 
stockholder, 

•  •        •        •        • 

(6)  Any  agreements  between  the 
organizing  banks  or  associations'  relating 
to  the  organization  or  the  operation  of 
the  corporation. 

(7)  Any  other  supporting 
documentation  as  may  be  requr-rTted  by 
the  Farm  Credit  Administration 

(c)  Approval.  The  Farm  Credit 
Administration  may  condition  the 
issuance  of  a  charter  as  it  deems 
appropriate  and  for  good  cause  may 
deny  Uie  application.  Upon  approval  by 
the  Farm  Credit  Administration  of  a 
completed  application,  which  shall  be 
kept  on  file  at  the  Farm  Credit 
Administration,  the  Agency  shall  issue 
a  charter  for  the  service  corporation 
which  shall  thereupon  become  a 
corporate  body  and  a  Federal 
instrumental!^. 

(d)*  •  • 

(1)  The  board  of  directors  of  the 
corporation  may  request  that  the  Farm 
Credit  Administration  amend  the 
articles  of  incorporation  by  sending 
with  its  request  a  certified  resolution  of 
the  board  of  directors  of  the  service 
corporation  and  stating: 

•  •        •        *        • 

(iv)  That  the  requisite  shareholder 
approval  has  been  obtained.  The  request 
shall  be  subject  to  the  approval  of  the 
Farm  Credit  Administration  as  stated  in 
paragraphs  (a)  and  (c)  of  this  section. 

(2)  The  Farm  Credit  Administration 
may  at  any  time  make  any  and  all 
changes  in  the  articles  of  incorporation 
of  a  service  corporation  that  are 
necessary  and  appropriate  for  the 
accomplishment  of  the  purposes  of  the 
Act. 

Subparts  J.KLM,  N.  and  O 
[Reserved] 

8.  Subparts  J.  K.  U  M,  N,  and  O  of  part 
611  are  removed  and  reserved. 

Subpart  P— Termination  of  Farm  CracHt 
Statue— Aaaociations 

feii.1200   [AfnwMtod] 

9.  Section  611.1200  is  amended  by 

adding  the  words  "or  agricultxutd  cnsdit 
bank"  after  the  words  "Farm  Credit 


Bank"  each  place  they  appear  in    -^-^ '   --^ 
paragraph  (c). 

I611.12S0    [AmMidwq 

10.  Section  611.1250  is  amended  by 
adding  the  words  "or  agricultural  credit 
bank"  after  the  words  "Farm  Credit 
Bank"  in  the  first  sentence  of  paragraph 
(b)  and  in  the  first  and  third  place  they 
appear  in  paragraph  (c);  and  by 
removing  the  woids  "Farm  Credit  Bank" 
the  second  place  they  appear  and  - 
adding  in  their  place  the  words 
"appropriate  batnk"  in  the  first  sentence 
of  paragraph  (c). 

11.  Section  611.125&iB,rovisedtoread 
as  follows:  '  **y    .;     ..  y  / 

f  611.1255    RaUrwiMnt  of  aqultlM  owned. 

(a)  llie  Farm  Credit  Bank  or 
agricuJtiu^l  credit  bank  may  retire  all 
equities  of  the  bank  that  are  ovmed  by 
the  terminating  association  on  the 
termination  date  or  may  enter  into  an 
agreement  with  the  terminating 
association  that  would  provide  for  a 
phased  retirement  of  the  equities.  Any 
such  plan  for  phased  retirement  shall 
provide  for  such  retirement  to  be 
completed  by  the  earUer  to  occur  of  the 
date  on  which  the  terminating 
association  repays  all  indebtedness  to 
the  bank  or  the  date  that  is  3  years  from 
the  termination  date,  provided  that  no 
retirement  shall  occur  during  that 
period  if  any  such  retirement  would 
result  in  the  Bank's  failure  to  meet 
minimiim  capital  requirements. 

(b)  If  the  Farm  Credit  Bank  or 
agricultiiral  credit  bank,  and  the 
terminating  association  are  unable  to 
reach  agreement  regarding  the 
retirement  of  the  bank's  equities,  either 
institution  may  send  the  most  recent 
proposals  to  the  Farm  Credit 
Administration  along  with  an 
explanation  of  the  points  of 
disagreement.  The  Farm  Credit 
Administration  may  require  the  bank  to 
retire  terminating  association  equities 
imder  such  conditions  as  the  Farm 
Credit  Administration  may  require. 

(c)  No  retirement  shall  occur  if  the 
Farm  Credit  Administration  determines 
that  the  retirement  of  equities  of  the 
Farm  Credit  Bank  or  the  agricultural 
credit  bank  would  threaten  the  viability 
of  the  bank. 

(d)  The  amount  to  be  paid  to  a 
terminating  association  in  the 
retirement  of  equities  owned  in  the 
Farm  Credit  Bank  or  the  agricultural 
credit  bank  shall  be  equal  to  the  amoimt 
of  the  allocated  equities  owned  by  the 
terminating  association  in  the  bank,  less 
any  impairment,  at  the  date  the  request 
for  retirement  is  made  by  the 
terminating  association.  /    . 


(e)  If  the  terminating  association  has 
outstanding  stock  issued  to  another 
Farm  Credit  institution,  the  association 
shall  retire  all  such  investment  prior  to 
teinunation. 

(0  A  Farm  Credit  Bank's  or 
agricultural  credit  bank's  equities 
cbUgated  to  be  retired  under  any 
agreement  between  the  terminating 
association  and  the  bank  shall  not  be 
considered  as  part  of  the  permanent 
capital  of  the  Farm  Credit  Bank  or 
agricultural  credit  bank  for  piuposes  of 
§615.5240. 

1611.1266    [Amended] 

12.  Section  611.1266  is  amended  by 
removing  the  words  "district  Farm 
Credit  Bank"  and  adding  in  their  place 
the  words  "funding  bank"  in  the  last 
sentence  of  paragraph  (c). 

PART  614— LOAN  POUaES  AND 
OPERATIONS 

13.  The  authority  citation  for  part  614 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  4012a,  4014a,  4104b, 
4106.  and  4128:  sees.  1.3, 1.5, 1.6, 1.7, 1.9. 
1.10,  2.0,  2.2,  2.3,  2.4,2.10,  2.12,  2.13,  2.15, 
3.0,  3.1,  3.3,  3.7,  3.8.  3.10,  3.20,  3.28,  4.12, 
4.12A.  4.13,  4.13B,  4.14,  4.14A.  4.14C,  4.14D, 
4.14E,  4.18,  4.19,  4.36,  4.37,  5.9.  5.10,  5.17, 
7.0,  7.2.  7.6.  7.7,  7.8,  7.12,  7.13,  8.0.  8.5  of 
the  Farm  Credit  Act  (12  U.S.C.  2011.  2013, 
2014.  2015,  2017.  2018.  2071,  2073.  2074, 
2075.  2091,  2093.  2094.  2096,  2121,  2122, 
2124,  2128,  2129,  2131,  2141,  2149,  2183, 
2184,  2199.  2201.  2202.  2202a.  2202c.  2202d. 
2202e,  2206,  2207,  2219a,  2219b.  2243.  2244, 
2252.  2279a.  2279a-2,  2279b,  2279b-l, 
2279b-2,  2279f,  2279f-l,  2279aa,  2279aa-$); 
sac.  413  of  Pub.  L  100-233, 101  Stat.  1568, 
1639:  sec  207  of  Pub.  L.  104-105, 110  SUt 
162. 

Sut>part  Q— Interest  Rates  and 
Charges 

14.  Section  614.4321  is  revised  to  read 
as  follows: 

S  614.4321    Differential  Interest  rata 


Pursuant  to  policies  approved  by  the 
board  of  directors,  differential  interest 
rates  may  be  established  for  loans  based 
on  a  variety  of  factors  that  may  include 
type,  purpose,  amount,  quality,  funding 
or  operating  costs,  or  similar  factors  or 
combinations  of  factors.  Differential 
interest  rate  programs  should  achieve 
equitable  rate  treatment  within 
categories  of  borrowers.  In  the  adoption 
of  differential  interest  rate  programs, 
institutions  may  consider,  among  other 
things,  the  effect  that  such  interest  rate 
structures  will  have  on  the  achievement 
of  objectives  relating  to  the  special 
credit  needs  of  young,  beginning  or 
small  fanners. 
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SubfMft  K— Olsclosur*  of  Loan         .^  ^ 
Infonnation  ^'^ 

f  614.4440    [AmwKlad] 

15.  Section  614.4440  is  amended  by 
removing  the  reference  to  "paragraph 
(f)"  and  adding  in  its  place  the  reference 
"paragraph  (g)"  in  paragraph  (h)(1). 

Subpart  L— Actions  on  Applications: 
Reviaw  of  Credit  Decisions 

16.  Section  614.4444  is  amended  by 
revising  the  last  t-wo  sentences  to  read 
as  follows: 

{614.4444    Racords. 

*  •  *  The  file  shall  include  minutes 
of  each  credit  review  committee 
meeting,  and  sufficient  documentation 
of  the  basis  for  each  determination  not 
to  restructure  a  loan  to  permit  the 
institution  or  the  FCA  to  review  each 
determination. 

Subpart  N— Loan  Servicing 
Requirements;  State  Agrlcuttural  Loan 
Mediation  Programs;  mghX  of  First 
Refusal 

17.  Section  614.4510  is  amended  by 
removing  paragraphs  (b)  and  (d)(4);  by 
redesignating  paragraphs  (c)  and  (d)  as 
paragraphs  (b)  and  (c);  and  by  revising 
the  introductory  paragraph,  paragraph 
(a),  and  newly  designated  paragraph  (c) 
introductory  text  to  read  as  follows: 

{614.4610    Qaneral. 

Direct  lenders  shall  be  responsible  for 
the  servicing  of  the  loans  that  they 
make.  However,  loan  participation 
agreements  may  designate  specific  loan 
servicing  efforts  to  be  accomplished  by 
a  participating  institution.  Each  direct 
lender  shall  adopt  loan  servicing 
policies  and  procedures  to  assure  that 
loans  will  be  serviced  birly  and 
eqxiitably  for  the  borrower  while 
Tpinimizing  the  risk  for  the  lender. 
Procedures  shall  include  specific  plans 
that  help  preserve  the  quality  of  sound 
loans  and  that  help  correct  credit 
deficiencies  as  they  develop. 

(a)  The  Farm  Credit  Bank  shall 
provide  guidelines  for  the  servicing  of 
loans  by  the  Federal  land  bank   . 
associations.  The  servicing  may  be 
accompUshed  either  imder  the  direct 
supervision  of  the  bank  or  under 
delegated  authority. 

(c)  In  the  development  of  loan 
servicing  poUcies  and  procedures,  the 
following  criteria  shall  be  included: 


{614.4615    [Rasmved] 

18.  Section  614.4515  is  removed  and 
reserved. 


19.  Section  614.4516  is  amended  by 
•revising  the  heading  and  adding  the 
following  introductory  paragraph  before 
paragraph  (a)  to  read  as  follows: 

§614.4516    Restructuring  policy  and 
procedures. 

Loan  restructurings  are  to  be 
accomplished  with  the  policy  adopted 
by  the  bank  board  of  directors  under 
section  4.14A(g)  of  the  Act 

*        •        •        •        • 

20.  Section  614.4517  is  amended  by 
adding  paragraph  (c)  as  follows: 

§614.4617    Restructuring  decision. 

(c)  Documentation.  In  the  event  that 
an  apphcation  for  restructuring  is 
denied,  a  quaHfied  lender  shall 
maintain  sufficient  documentation  to 
demonstrate  its  compliance  with 
paragraphs  (a)  and  (b)  of  this  section,  as 
applicable. 

{614.4520    [Reeerved] 

21.  Section  614.4520  is  removed  and 
reserved. 

Sulipart  O— Special  Landing  Programs 

{614.4525    [Amended] 

22.  Section  614.4525  is  amended  by 
adding  the  words  "and  agricultural 
credit  associations"  after  the  words 
"Production  credit  associations"  in  the 
first  sentence  of  paragraph  (c):  and  by 
removing  the  words  "Subject  to  the 
approval  of  the  respective  banks  board 
of  directors.  Federal  land  banks,  Federal 
intermediate  credit  banks,  for 
cooperatives,  apd  production  credit 
associations"  and  adding  in  their  place 
the  words  "Farm  Credit  System 
institutions  that  are  direct  lenders"  in 
rhe  first  sentence  of  paragraph  (d). 

PART  615-FUNDING  AND  FISCAL 
AFFAIRS,  LOAN  POUCIES  AND 
OPERATIONS.  AND  FUNDING 
OPERATIONS 

23.  The  authority  citation  for  part  615 
continues  to  read  as  follows: 

Authority:  Sees.  1.5. 1.7, 1.10, 1.11. 1.12, 
2.2.  2.3,  2.4,  2.5.  2.12,  3.1,  3.7,  3.11,  3.25, 4.3, 
4.3A,  4.9.  4.14B,  4.25,  5.9,  5.17.  6.20.  6.26. 
8.0, 8.4.  8.6, 8.7, 8.8, 8.10, 8.12  of  the  Farm 
Credit  Act  (12  U.S.C.  2013,  2015.  2018,  2019, 
2020,  2073.  2074,  2075,  2076,  2093,  2122, 
2128,  2132^2146,  2154,  2154a,  2160,  2202b, 
2211,  2243,  2252.  2278b,  2278t>-6.  2279aa. 
2279aa-3,  2279aa-4.  2279aa-«,  2279aa-7, 
2279aa-8,  2279aa-10,  2279aa-12);  tec.  3ei(a) 
of  Pub.  L.  100-233, 101  Stat.  1568, 1608;  sec. 
105  of  Pub.  L,  104-105. 110  SUt.  162, 163- 
64. 


Subpart  D— Othsr  Funding 

§6153120    [Amended] 

24.  Section  615.5120  is  amended  by 
adding  the  words  "or  agricultural  credit 
bank"  after  the  words  "Farm  Credit 
Bank"  in  the  fourth  sentence  of 
paragraph  (a).         ' 

25.  Section  6155140  is  amended  by 
revising  paragraph  (a)(1)  to  read  as 
follows: 

§615.5140    Eilgit>le  toivestments  and  risic 
diversiflcetlon. 

(a)  •  *  • 

(1)  Obligations  of  the  United  States; 
fuU-recourSe  obligations,  other  than 
mortgage-backed  securities,  of  agencies, 
instnimentalities  or  corporations  of  the 
United  States;  or  debt  obligations  of 
othei  jbligors  that  are  fully  insured  or 
guaranteed  as  to  both  principal  and 
interest  by  the  United  States,  its 
agencies,  instrumentalities,  or 
corporations; 


Subpart  E— Investment  Management 

§615.5143    [Amended] 

26.  Section  615.5143  is  amended  by 
adding  the  words  "and  agricultural 
credit  banks"  at  the  end  of  the  heading 
by  adding  the  words  "or  agricultural 
credit  banks'  "  after  the  words  "banks 
for  cooperatives'  "  in  the  first  s«itence; 
and  by  adding  the  words  "or 
agricultural  credit  bank"  after  the  words 
"bank  for  cooperatives  "  in  the  fourth 
and  fifth  sentences  of  the  paragraph. 

Subpart  I— Issuance  of  Equitlea 

27.  Section  615.5250  is  amended  by 
revising  paragraph  (e)  to  read  as  follows: 

§615.5250    Disdosura  requirements. 

»        •        *        *        * 

(e)  The  requirements  of  this  section 
shall  not  apply  to  the  sale  of  Farm 
Credit  System  institution  equities  to 
other  Farm  Credit  System  institutions, 
other  financing  institutions,  or  non- 
Fann  Credit  System  lenders. 

Sut)part  J— Retirement  of  Equities 

•28.  Section  615.5280  is  amended  by 
revising  paragraphs  (a),  (b),  (c),  (d)  and 
(e)  to  read  as  follows: 

§615.5280    Retirement  mevem of defeutt. 

(a)  When  the  debt  of  a  holder  of 
eligible  borrower  stock  issued  by  a 
production  credit  association.  Federal 
land  association.  Federal  land  credit 
association  or  agriculture  credit 
association  is  in  default,  such 
institution  may,  but  shall  ndt  be 
required  to,  retire  at  par  eligible 
borrower  stock  owned  >y  such  borrower 


V  ■•  ■ ' 
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on  which  the  institution  has  a  lien,  in 
total  or  partial  liquidation  of  the  debt. 

(b)  Y/hea  the  debt  of  a  holder  of  stock, 
participation  certificates  or  other 
equities  issued  by  a  production  credit 
association.  Federal  land  bank 
association.  Federal  laud  credit 
association  or  agricxiltiiral  credit 
association  is  in  defeuh,  such 
institution  may,  but  shall  not  be 
required  to,  retire  at  book  value  not  to 
exceed  par  all  or  part  of  such  equities, 
other  than  eligible  borrower  stock  as 
defined  in  §  615.5260(a)(1).  owned  by 
such  bcnrower  on  which  the  institution 
has  a  lien,  in  total  or  partial  liquidation 
of  the  debt. 

(c)  When  the  debt  of  a  holder  of 
equities  or  guaranty  fund  certificates 
issued  by  a  bank  for  cooperatives  ch' 
agricultural  credit  bank  is  in  default  the 
iMnk  may,  but  shall  not  be  required  to, 
retire  all  or  part  of  such  equities  qualify 
or  guaranty  fund  investments  owned  by 
the  bcHTOwer  on  which  the  bank  has  a 
lien,  in  total  or  partial  liquidation  of  the 
debt.  If  such  investments  qualify  as 
eligible  borrower  stock,  it  shall  be 
retted  at  par,  as  defined  in 

§  615.5260(a)(3).  All  other  investments 
shall  be  retired  at  a  rate  determined  by 
the  inatituti<Mi  to  reflect  its  present 
value  on  the  date  of  retirement. 

(d)  When  the  debt  of  a  bolder  of  the 
equities  of  a  Farm  Credit  Bank  or 
agricultural  credit  bank  is  in  default  the 
bank  may,  but  shall  not  be  required  to, 
retire  all  or  part  of  such  equities  owned 
by  the  borrower  on  which  the  bank  has 
a  ben,  in  total  or  partial  Uquldation  of 
the  debt  If  such  equities  qualify  as 
eligible  borrower  stock  or  are  retired 
solely  to  permit  a  Federal  land  bank 
association  to  retire  eligible  borrower 
stock  under  $  615.S280(a),  they  shall  be 
retired  at  par.  All  other  equities  shall  be 
retired  at  book  value  not  to  exceed  par. 

(e)  Any  retirements  made  under  mis 
section  l^  a  Federal  land  bank 
association  shall  be  made  only  upon  the 
specific  approval  of  or  in  accordance 
with,  approval  procediuvs  issued  by  the 
association's  funding  bank. 


1615.5290    [Ar 

29.  Section  615.5290  is  amended  by 
adding  the  words  "or  agricultural  credit 
bank"  after  each  reference  to  "Farm 
Credit  Bank"  in  paragraph  (a). 

PART  618-QENERAL  PROVISIONS 

30.  The  authority  citation  for  part  618 
continues  to  read  as  follows: 

Audiority:  Sees.  1.5, 1.11, 1.12,  2.2,  2.4, 
2.5.  2.12,  3.1,  3.7.  4.12.  4.13A,  4.25,  4.29,  5.9, 
5.10. 5.17  of  tiM  Fann  Credit  Act  (12  U.S.C 
2013.  2019,  2020.  2073,  2075.  2076,  2093, 


2122,  2128,  2183,  2200,  2211,  2218.  2243. 
2244,  2252). 

Subpart  F— Miscellaneous  ProvMons 
fSltJSeo   [Reeerwed] 

31.  Section  618.8260  is  removed  and 
reserved. 

Subpart  Q    Releasing  Informatfon 
4618J310    [Amended] 

32.  Section  618.8310  is  amended  by 
adding  the  words  "agricultural  credit 
bank"  before  the  words  "bank  for 
cooperatives"  in  paragraph  (b)(1). 

33.  Section  618.8320  is  amended  by 
removing  {laragraph  (b)(9):  by 
redesignating  paragraphs  (b)(10)  and 
(b)(ll)  as  new  paragraphs  (b)(9)  and 
(b)(10)  consecutively;  and  by  revising 
paragraphs  (b)(2)  and  (b)(5)  to  read  as 
follows: 


f61SJ320    Data  regarding 
loen  appMcanls. 


borrowers  end 


(b)*  •  •  •       / 

(2)  In  connection  with  a  legitimate 
law  enforcement  inquiry,  acoedited 
representatives  of  any  agency  or 
department  of  the  United  States  may  be 
given  access  to  information  upon 
presentation  of  official  identification 
and  a  written  request  specifying: 

(i)  The  particular  information  desired; 
and 

(ii)  That  the  information  is  relevant  to 
the  law  enforcement  inquiry  and  will  be 
used  only  for  the  purpose  for  which  it 
is  sought. 

(5)  Impersonal  information  based 
solely  on  transaction  or  experience  with 
a  borrower,  such  as  amounts  of  loans; 
terms  and  payment  records,  may  be 
given  by  a  bank  or  association  to  a 
consiuner  reporting  agency,  or  any  other 
reliable  organization  for  its  confidential 
use  in  contemplation  of  the  extension  of 
credit 


f61SJ32S    [Amended] 

34.  Section  618.8325  is  amended  by 
removing  the  commas  after  the  words 
"offices",  "charter",  and  "inspection" 
in  paragraph  (c). 

f«1«J330    [Amended] 

35.  Section  618.8330  is  amended  by 
removing  paragraph  (b)  and  removing 
the  designation  from  paragraph  (a). 

1618^340    [Reserved] 

36.  Section  618.8340  is  removed  and 
reserved. 


Subpart  H—IXaposltion  of  Obsolete 
Raoorda 

faiasaeo    [Reesrwed] 

37.  Section  618.8360  is  removed  and 
reserved. 

I618J370    (Reeervedl' 

38.  Section  618.8370  is  removed  and 
reeerved. 

8ul)partl    [Raaarvad] 

39.  Subpart  I.  consisting  of 
§§618.8380  through  618.8420,  is 
removed  and  reserved. 

PART  619-OEFMmONS 

40.  The  authority  citation  for  part  619 
continues  to  read  as  follows: 

Andiarity:  Sees.  1.7,  2.4, 4.9, 5.9,  5.12, 
5.17,  5.18,  7.0,  7.6,  7.7,  7.8  of  the  Fann  Credit 
Act  (12  U.S.C.  2015,  2075,  2160.  2243.  2246, 
2252,  2253,  2279a,  2279b,  2279b-l,  2279b- 
2). 

41.  Secti(Hi  619.9060  is  revised  to  read 
as  follows: 

1618.9060    Bank  for  cooperatfvM. 

A  bank  for  cooperatives  is  a  bank  that 
is  operating  under  section  3.0  of  the  Act. 

Dated:  December  12, 1996. 
Floyd  Fitfaian. 

Secretary,  Fann  Credit  Administration  Board. 
|FR  Doc.  96-32309  Filed  12-19-96;  8:45  am] 
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Fundbtg  and  Flacai  Affairs,  Loan 
PoUdaa  and  Operations,  and  Funding 
Operations;  Book-entry  Procedures  for 
Farm  Cradtt  Securttiaa 

AQBtCr:  Farm  Credit  Administration. 
ACnON:  Interim  rule  with  request  for 
comments. 

SUMMARY:  The  Farm  Credit 

Administration  (FCA)  adopts  an  interim 
rule  that  revises  procedures  governing 
the  issuance,  maintenance,  and  transfer 
of  Farm  Credit  securities  on  the  hook- 
entry  system  of  the  Federal  Reserve 
Banks  (Book-entry  System).  The 
revisions  are  neqpssary  to  conform  FCA 
book-entry  procedures  to  the  recently 
revised  book-entry  procediues  of  the 
Department  of  the  Treasury  (Treasury), 
which  regulates  the  Book-entry  System 
for  Treasury  securities.  The  interim  rule 
also  makes  confonning  amendments  in 
the  book -entry  regulations  governing 
securities  of  the  Farm  Credit  System 
Financial  Assistance  Corporation  (FAC) 
and  the  Federal  Agricultural  Mortgage 
Corporation  (Farmer  Mac). 
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The  FCA's  action  follows  the  action  of 
Treasury,  which  revised  its  book-entry 
regulations  to  eliminate  outdated  leg^ 
concepts  and  incorporate  significant 
changes  in  commercial  and  property 
law  affecting  the  holding  of  securities 
through  financial  intermediaries.  At  the 
request  of  Treasury,  and  in  coordination 
with  other  regulators  of  Government- 
Sponsored  Enterprises  (GSEs),  the  FCA 
is  mflVing  this  interim  rule  effective  on 
the  sam6  date  as  Treasury's  new  book- 
entry  regulations.  This  coordinated 
action  will  avoid  market  uncertainty 
and  help  ensiue  a  consistent  regulatory 
approadi  for  all  users  of  the  Book-entry 
System,  including  Farm  Credit  System 
institutions. 

EFFECTIVE  DATE:  Jantiary  1. 1997.  Written 
comments  must  be  received  on  or  before 
February  18, 1997. 

ADDRESSES:  Comments  may  be  mailed 
or  delivered  to  Patricia  W.  DiMuzio, 
Director,  Regulation  Development 
Division,  Office  of  Policy  Development 
and  Risk  Control,  Farm  Credit 
Administration,  1501  Farm  Credit  Drive, 
McLean,  VA  22102-5090  or  by  facsimile 
at  (703)  734-5784.  Comments  may  also 
be  submitted  via  electronic  mail  to  "reg- 
commOfca.gov".  Copies  of  all 
communications  received  will  be 
available  for  review  by  interested  parties 
in  the  Office  of  Policy  Development  and 
Risk  Control,  Farm  Credit 
Administration. 

FOR  FURTHER  INFORMATION  CONTACT: 
Michael  J.  LaVerghetta,  Senior  Financial 
Analyst,  Office  of  Policy  Development 
and  Risk  Control,  Farm  Credit 
Administration,  McLean.  VA  22102- 
5090.  (703)  883-4498.  or 
William  L.  Larsen,  Senior  Attorney, 
Office  of  General  Counsel,  Farm 
Credit  Administration,  McLean,  VA 
22102-5090,  (703)  883-4020,  TDD 
(703)  883-4444. 

SUPPLBdTARY  INFORMATION: 

L  Beckground 

A.  Current  Book-Entry  Regulations 

The  Farm  Credit  System  obtains  funds 
for  its  lending  operations  primarily  from 
the  sale  of  debt  securities  issued  by  the 
Farm  Credit  banks  through  the  Federal 
Farm  Credit  Banks  Funding  Corporation 
(Fimding  Corporation).  As  late  as  the 
mid-1970s,  Farm  Credit  securities  were 
issued  exclusively  in  definitive  form 
(i.e.,  as  paper  certificates).  The  Federal 
Reserve  Banks  acted  as  the  fiscal  agent 
of  the  Farm  Credit  banks  for 
transactions  in  definitive  Farm  Credit 
securities.  Around  1970,  however, 
Treasury  began  a  concerted  effort  to 
convert  the  holding  and  issuance  of 
marketable  Treasury  securities  to  book- 


entry  f(»m,  with  the  goals  of  protecting 
against  loss,  theft,  and  counterfeit  of 
definitive  securities,  as  well  as  reducing 
paperwork  and  printing  costs.  Treasury 
and  the  Federal  Reserve  Banks 
developed  the  Book-entry  System  for 
Treasury  securities.  Access  for  GSE 
securities  to  the  Book-entry  System  soon 
followed.  The  Farm  Credit  System, 
along  with  other  GSEs,  joined  Treasiuy 
in  moving  toward  issuing  and 
maintaining  their  securities  in  book- 
entry  form. 

Under  the  Book-entry  System,  the 
Federal  Reserve  Banks  maintain  records 
of  book-entry  seciuities  in  the  names  of 
depository  institutions.  The  depository 
institutions  keep  separate  accoimts  for 
securities  they  own  and  for  those  they 
maintain  for  investors  and  other 
financial  institutions.  Book-entry 
securities  are  assigned  to  an  investor's 
account  at  the  depository  institution. 
Instead  of  a  physical  certificate,  the 
investor  receives  a  confirmation  or 
custody  receipt  from  his  bank  or  non- 
bank  dealer. 

Beginning  in  1968,  Treasury  issued 
reguUtions  to  govern  operation  of  the 
Book-entry  System  and  set  forth  the 
legal  framework  for  maintenance  and 
transfer  of  Treasury  securities  in  the 
Book-entry  System.  Treasury's 
regulations  applied  only  to  Treasury 
securities,  but  the  basic  book-entry 
procedures  applicable' to  GSE  securities 
in  the  Book-entry  System  are  closely 
analogous  to  book-entry  procedures  for 
Treasury  securities.  Thus,  the  Treasury 
regulations  at  subpart  O  of  31  CFR  part 
306  served  as  the  model  for  the  FCA's 
ciirrent  book-entry  regulations  at  12  CFR 
part  615,  subpart  O.  The  FCA  adopted 
book-entry  regulations  in  1977  (42  FR 
43824.  August  31, 1977).  Other  GSE 
regulators  adopted  similar  regulations. 
The  FCA  later  adopted  regulations 
governing  the  access  of  FAC  and  Farmer 
Mac  to  the  Book-entry  System.  (See  12 
CFR  part  615,  subpart  R,  published  at  53 
FR  12141.  April  13, 1988;  12  CFR  615, 
subpart  S,  published  at  61  FR  31392, 
June  20, 1996.) 

B.  New  Treasury  Book-Entry  Regulations 

On  March  4, 1996,  Treasury  proposed 
to  substantially  revise  its  book-entry 
regulations  (61  FR  8420).  Treasiuy's 
action  came  after  yeare  of  study  of  the 
legal  issues  and  problems  generated 
when  older  legal  concepts  developed  for 
handling  transactions  and  determining 
ownership  intoests  in  phjrsical 
certificates  were  applicKl  to  paperless 
book-entry  seciuities  often  held  through 
a  chain  of  intermediary  parties. 
Treasury's  proposal  followed  the 
development  in  1994  of  a  revised 
veraion  of  Article  8  of  the  Unifonn 


Commercial  Code  (UCC)  designed  to 
address  similar  issues  and  problems  far 
purposes  of  state  commercial  law. 
Treasury  adopted  final  book-entry 
regiUations  on  August  16, 1996  (61  FR 
43626),  effective  January  1, 1997. 

Treasury's  new  book-entry  regulations 
are  known  by  the  acronym  "TRADES" 
(Treasury /Reserve  Automated  Debt 
Entry  System).  In  essence,  the  TRAMS 
regulations  set  forth  the  rights  and 
obligations  of  various  parties,  including 
investors  and  securities  intermediaries, 
with  respect  to  the  holding  of  Treasury 
seciuities  in  the  Book-entry  S3rstem.  TTie 
TRADES  regulations  eliminate  the 
confusing  concept  central  to  earlier 
book-entry  regulations  (including  the 
FCA's)  lawwn  as  the  "bearer-de&iitive 
fiction."  The  bearer-definitive  fiction 
assiuned  that  book-entry  seciuities  were 
the  equivalent  of  bearer-definitive 
securities  (i.e.,  physical  securities  in  the 
possession  of  and  payable  to  the  bearer) 
for  purposes  of  determining  interests  in 
the  securities.  In  the  early  years  of  the 
Book-entry  System,  this  concept 
allowed  for  the  application  of  existing 
law  to  the  rights  and  interests  of 
investore  and  other  persons  in 
maricetable  book-entry  securities,  but 
ultimately  generated  uncertainty  in 
settling  ownerehip  interests  because 
physical  certificates  do  not  actually 
exist  for  book-entry  securities.  The 
TRADES  regulations  provide  guidance 
on  the  application  of  state  law  in  choice 
of  law  situations,  but  also  clarify  that 
the  interests  and  obligations  of  the 
United  States  and  the  Federal  Reserve 
Banks  in  relationship  to  other  parties 
with  interests  in  marketable  Treasury 
book-entry  securities  are  governed 
exclusively  by  Federal  law  rather  than 
state  law  unless  otherwise  provided. 

n.  FCA  Actiiui  on  TRAILS 

A.  In  General 

The  FCA  supports  the  Treasiuy's 
efforts  to  clarify  and  update  the  legal 
structiue  and  mechanics  of  the  Book- 
entry  System  to  improve  certainty  and 
liquidity  in  the  Govemment/GSE 
securities  market.  Moreover,  the  FCA 
recognizes  that  book-entry  regulations 
governing  Farm  Credit  securities  must 
be  substantially  consistent  with 
TRADES  to  avoid  confusion  in  the 
Govemment/GSE  securities  maiket  and 
ensure  a  consistent  regulatcny  approach 
for  usere  of  the  Book-entry  System.  To 
this  end,  the  FCA  is  adopting  intwim 
amendments  to  its  book-entry 
regulations  that  conform  in  a!l\ 
substantive  respects  with  TRADES,  but 
are  customized  for  appltcalnlity  to  Farm 
Credit  institutions. 
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In  view  of  the  fundamental  similarity 
of  TRADES  and  FCA  book-entry 
regulations,  the  FXIA  does  not  believe  it 
is  necessary  or  efficient  to  repeat  in  this 
rulemaking  document  the  extensive 
background  material  and  detailed 
expluiation  of  the  rationale  and  efCect  of 
the  TRADES  regulations  set  forth  in 
Treasury's  proposed  and  final 
rulemaking  documents,  supra.  Members 
of  the  public  shoidd  refiar  to  Treasury's 
TRADES  rulemaking  dociunentation  for 
background  on  the  history  and 
mechanics  of  the  Book-entry  System 
and  guidance  on  the  general  provisions 
of  the  book-entry  regulations.  As  is  its 
current  policy  regarding  interpretation 
of  book-entry  regulations,  the  FCA 
expects  to  follow  Treasury  TRADES 
interpretations  and  guidance  with 
respect  to  FCA  book-entry  regulations 
and  will  coordinate  with  Treasury 
regarding  future  guidance  and  any 
necessary  changes. 

B.  Comparison  of  TRADES  and  FCA 
Book-Entry  Regulations 

The  discussicm  that  follows  compares 
the  interim  regulations  adopted  by  the 
FCA  and  TRADES.  Any  differences  are 
based  on  the  distinction  between 
Treasury  securities  and  Farm  Credit 
seciuities,  as  well  as  on  the  unique 
characteristics  of  the  Farm  Credit 
System. 

1.  General 

The  TRADES  regulations  generally 
refira-  to  the  United  States  or  Treasury  as 
the  issuer  of  Treasury  securities.  For 
purposes  of  the  FCA's  adaptation  of  the 
TRADES  regulations  to  FCA  book-entry 
regulations,  the  FCA  has  substituted  the 
term  "Farm  Credit  banks"  as  the  issuer 
and  "Farm  Credit  securities"  for 
Treasury  securities.  Any  reference  in 
FCA  book-entry  regulations  to  the 
United  States,  the  Treasury,  or  the 
Federal  Reserve  Banks  is  not  meant  to 
imply  any  liability  of  the  United  Sutes 
for  Farm  Credit  securities.  See  section 
4.4(c)  of  the  Farm  Credit  Act  of  1971,  as 
amended  (Act)  (12  U.S.C  2155(c)).  In 
addition,  to  avoid  potential  confusion 
regarding  the  obligation  of  the  Funding 
Corporation  to  investors  and  other 
parties  to  the  book-entry  process,  the 
FCA  has  included  the  Funding 
Corporation  as  an  issuer  solely  for 
piuposes  of  these  book-entry 
regulations.  As  a  technical  matter, 
section  4.9  of  the  Act  il2  U.S.C  2160) 
assigns  the  Funding  Corporation  the 
ministerial  duty  of   issuing"  Farm 
Credit  seciuities  as  tnt:  System's  fiscal 
agent  The  FCA  concludes  that,  even 
though  the  Funding  Corporation  is  not 
an  issuer  in  the  convent'onai  sense  oi 
being  liable  to  pay  interest  and  principal 


on  Farm  Credit  securities,  its  extensive 
involvement  in  the  process  of  issuance 
and  maintenance  of  Farm  Credit 
securities  on  the  Book-entry  System 
requires  that  the  Funding  Corporation 
be  afforded  the  protections  of  an  issuer 
for  purposes  of  determining  its  rights 
and  obligations  with  respect  to  Farm 
Credit  securities  maintained  on  the 
Book-entry  System. 

This  interim  rule  continues  the 
separate  location  in  12  CFR  part  615, 
subparts  R  and  S.  respectively,  of  book- 
entry  regulations  applicable  to  FAC  and 
Fanner  Mac  The  subpart  R  and  8  book- 
entry  regulations  incorporate  by 
reference  applicable  sections  of  the  12 
CFR  part  615,  subpart  O  book-entry 
regulations  applicable  to  Fann  Credit 
banks  and  the  Funding  Corporation. 
WhUe  the  access  of  FAC  and  Farmer 
Mac  to  the  Book-entry  System  dearly 
makes  them  issuers  for  piuposes  of  the 
book-entry  regulations,  the  FCA  believes 
it  is  impOTtant  to  difierentiate  FAC  and 
Farmer  Mac  securities  bom  the  Farm 
Credit  secouities  that  are  the  joint  and 
several  obligations  of  the  Farm  Credit 
banks.  Thus,  FAC  and  Fanner  Mac  are 
not  identified  in  conjunction  with  the 
Farm  Credit  banks  and  the  Funding 
Corporation  as  issuers  in  subpart  O  of 
the  interim  rule,  but  rather  are  treated 
sep^tely  in  subparts  R  and  S. 

There  are  several  other  general  areas 
in  which  the  FCA's  book-entry 
regulations  diverge  fitjm  Treasury's 
book-entry  regulations.  First,  under 
Treasury  regulations.  Treasury 
securities  may  be  held  in  book-entry 
form  by  investors  vt^o  do  not  choose  to 
hold  their  book-entry  securities 
accoimts  at  financial  institutions  or 
dealers.  Treasiuy's  book-entry  system 
for  these  investors  is  known  as 
TREASURY  DIRECT.  Since  there  is 
currently  no  direct  registration  and 
holding  of  Farm  Credit  securities,  this 
interim  rule  does  not  establish  a  system 
analogous  to  TREASURY  DIRECT  for 
Farm  Credit  securities. 

Second,  the  Farm  Credit  banks  have 
authority  to  issue  a  wide  variety  of 
seciuities,  some  of  which  are  not 
maintained  by  the  Federal  Reserve 
Banks.  Fot  example,  seciuities  issued 
pursuant  to  the  Global  Debt  Program  of 
the  Farm  Credit  banks  can  be  issued 
through  fiscal  agents  other  than  the 
Federal  Reserve  Banks.  See  12  CFR  part 
615,  subpart  P.  Farm  Crrtlit  securities 
not  maintained  by  a  Federal  Reserve 
Bank  are  not  subject  to  these  book-entry 
regulations.  Furthermore,  the  FCA's 
book-entry  regulations  apply  only  while 
a  Farm  Credit  security  is  on  the  Book- 
entry  System;  this  regulation  does  not 
apply  to  Farm  Credit  securities  initially 
issued  on  the  Book-entry  System  but 


subsequently  converted  to  definitive 
form. 

Tliird.  FCA's  Ixx^-entry  regulations 
recognize  thaf  there  may  be  variations  in 
documentation  that  Farm  Credit  banks 
use  depending  upon  the  type  of  security 
issued  and  accordingly  contain  a 
broader  definition  of  securities 
documentation  than  Treasury's 
regulations. 

2.  Section-by-Section  Comparispn  With 
Treasury's  TRADES 

This  segment  of  the  pre{mible 
provides  a  section-by-section 
comparison  between  FCA's  book-entry 
regulations  and  TRADES  and  explains 
several  situations  unique  to  the  Farm 
Credit  banks  and  their  securities  that  are 
not  part  of  the  TRADES  regulation. 
Section  references  to  tiUe  31  of  the  Code 
of  Federal  Regulations  (31  CFR)  are  to 
Treasury's  book-entry  regulations  as 
revised. 

Section  615.5450 

This  section  contains  definitions 
applicable  to  FCA  book-entry 
regulations.  To  conform  with  TRADES, 
the  interim  rule  revises  several 
definitions  found  in  current  FCA 
regulations  and  adds  definitions  that 
correspond  to  definitions  in  31  CFR 
357.2  or  are  custom-tailored  to  apply  to 
the  Farm  Credit  banks  and  their 
securities.  The  FCA's  rule  uses  the 
terminology  "Book-entry  System"  rather 
than  "TRADES,  "  since  TRADES  is 
Treasury's  unique  terminology  for  the 
book-entry  system  applicable  to 
Treasury  securities.  Section  615.5450(p) 
cross-references  the  definition  of  revised 
Article  8  of  the  UCC  to  31  CFR  357.2. 

Section  615.5451 

This  section  addresses  Farm  Credit  ' 
banks"  book-entry  and  definitive 
securities.  It  is  adapted  from  §  615.5450 
of  current  subpart  O  and  does  not  have 
a  TRADES  counterpart  section.  Section 
615.5451  deletes  outmoded  8{>ecific 
references  to  dates  of  issuance  of  Farm 
Credit  banks'  securities,  denominations 
in  U.S.  dollars,  and  minimnni  original 
maturity  requirements.  The  revisions 
also  provide. that,  subject  to  the 
approval  of  the  FCA.  the  Funding 
Corporation  may  issue  Farm  Credit 
securities  in  book-entry  or  bearer- 
definitive  form  in  denominations 
determined  to  be  appropriate  by  the 
Funding  Corporation. 

Section  615.5452 

This  section  is  adapted  from  31  CFR 
357.10  and  covers  the  law  governing  the 
rights  and  obligations  of  the  United 
States,  Federal  Reserve  Banks,  Farm 
Credit  banks,  and  Fuuoing  Corporation, 
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as  well  as  the  rights  of  any  person 
against  such  institutions  and  the  United 
States.  Through  use  of  the  defined  term, 
securities  documentation,  the  FCA's 
rule  recognizes  that  the  Farm  Credit 
banlu  may  use  various  forms  of 
documentation  to  establish  the  terms  of 
Farm  Credit  securities,  depending  upon 
the  type  of  seciuity  issued. 

Section  615.5453 

This  section  covers  the  law  governing 
other  interests  in  securities.  Other  than 
the  substituted  cross-reference  to 
Treasury  regulations,  this  provision  is 
identical  to  31  CFR  357.11. 

Section  615.5454 

This  section  addresses  security  . 
entitlements  and  security  interests.  It  is 
modeled  after  31  CFR  357.12.  The  FCA's 
rule  applies  these  provisions  to  the 
Farm  Qredit  banks  and  their  securities. 

Section  615.5455 

This  section  is  modeled  after  31  CFR 
357.13  and  addresses  obligations  of  the 
Farm  Credit  banlts.  The  FCA's  rule 
allows  for  the  possibility  that  the  Farm 
Credit  banks  could  make  payments  with 
respect  to  book-entry  securities  that 
might  be  characterized  as  other  than 
principal  or  interest  payments,  such  as 
"yield  maintenance  premiimis." 

Section  615.5456 

This  section  concerns  the  authority  of 
Federal  Reserve  Banks.  It  is  modeled 
after  31  CFR  357.14.  As  is  permissible 
under  current  book-entry  regulations, 
the  FCA's  rule  specifically  authorizes 
each  Federal  Reserve  Bank  to  effect 
conversions  between  book-entry 
securities  and  definitive  Farm  Credit 
securities  where  conversion  rights  are 
available  pursuant  to  the  applicable 
securities  documentation. 

Section  615.5457 

This  section  addresses  withdrawal  of 
eligible  book-entry  securities  fOr 
conversion  to  definitive  form.  It  is  a 
continuation  of  existing  authority 
modeled  after  31  CFR  306.117.  The 
FCA's  rule  requires  that  conversion 
must  be  consistent  with  the  securities 
documentation. 

Section  615.5458 

This  provision  reserves  the  right  of 
the  FCA  to  waive  requirements  of  the 
book-entry  regidations  in  limited 
circumstances,  such  as  in  cases  of 
unnecessary  hardship,  where  such 
action  is  not  inconsistent  with  law.  It  is 
based"on  31  CFR  357.41. 

Section  615.5459 

This  section  concerns  Uabihty  of 
Farm  Credit  banks,  the  Funding 


Corporation,  and  Federal  Reserve  Banks. 
It  is  modeled  after  31  CFR  357.42.  The 
FCA's  rule  reflects  that  some  terms  such 
as  "tender"  and  "transactions  request 
form"  used  in  Treasury's  rule  do  not 
apply  to  Farm  Credit  book-entry 
securities. 

Section  615.5460 

This  section  is  modeled  after  two 
Treasury  regulations.  Paragraph  (a) 
regarding  additional  requirements  is 
modeled  after  31  CFR  357.40.  Paragraph 
(b)  regarding  notice  of  attachment  for 
Farm  Credit  seciuities  is  modeled  after 
31  CFR  357.44. 

Section  615.5461 

This  section  on  lost,  stolen,  and 
defaced  Farm  Credit  securities  appUes 
to  definitive  securities.  It  is  redesignated 
from  §615.5495  of  the  current  FCA 
regulations.  The  word  "securities"  is 
substituted  for  the  word  "obligations"  to 
conform  with  the  terminology  of  the 
interim  rule.  The  reference  to  Treasury 
is  updated. 

Section  615.5462 

This  section  on  restrictive 
endorsement  of  bearer  securities  is 
redesignated  from  §  615.5498  of  the 
current  FCA  regulations.  The  word 
"securities"  is  substituted  for  the  word 
"obligations"  to  conform  with  the 
terminology  of  the  interim  rule. 

Section  615.5560 

This  section  provides  that  the  core 
book-entry  regulations  contained  in  12 
CFR  part  615,  subpart  O  apply  to  FAC 
securities  through  incorporation  by 
reference.  For  purposes  of  applying 
§§  615.5450  and  615.5452-5460  to  FAC 
securities,  the  term  "Financial 
As^ist^Oe  Corporation  securities"  sludl 
be  read  fok"Farm  Credit  securities"^ 
and  "Financi^Assistance  Corporation" 
shall  be  read  for  "Farm  Credit  banks" 
and  "Funding  Corporation."  Pursuant  to 
section  6.26(a)  of/the  Act  (12  U.S.C. 
2278b-6(a)),  ¥ACs  authority  to  issue 
securities  expired  on  September  30, 
1992.  Accordingly,  these  book-entry 
regulations  apply  to  FAC  seciuities 
issued  before  the  expiration  date. 

Section  615.5570 

This  section  provides  that  the  core 
book-entry  regidations  contained  in  12 
CFR  part  615,  subpart  O  apply  to  Farmer 
Mac  securities  through  incorporation  by 
reference;  For  purposes  of  applying 
§§615.5450  and  615.5452-5460  to 
Farmer  Mac  seciuities,  the  term  "Farmer 
Mac  securities"  shall  be  read  for  "Farm 
Credit  securities."  and  "Farmer  Mac" 
shall  be  read  for  "Farm  Credit  banks" 
and  "Funding  Corporation." 


C.  Elimination  of  Certain  Pmvisions 
Found  in  Current  Regulations 

The  interim  rule  eliminates  most  of 
the  provisions  of  FCA's  current  book- 
entry  regulations.  Because  a  major  part 
of  the  current  regulations  was  based  on 
Treasury's  book-entry  regulations  at 
subpart  O  of  31  CFR  part  306,  which  has 
basically  been  replaced  by  TRADES,  the 
FCA  has  eliminated  §§  615.5470, 
615.5475,  615.5480,  and  615.5485  and 
replaced  these  provisions  consistent 
with  the  new  TRADES  regulations. 
Section  615.5454  on  LiabiUty  is  being 
eliminated  because  it  does  not 
accurately  reflect  the  current  law  on 
joint  and  several  liability  of  Farm  Credit 
banks  for  Farm  Credit  securities  as  set 
forth  in  section  4.4  of  the  Act,  as 
amended  by  the  Agricultural  Credit  Act 
of  1987  (Pub.  L.  100-233.  section 
303(a)).  Sections  615.5490,  615.5492. 
and  615.5494,  which  contain  general 
information  on  maintenance  and 
servicing  of  book-entry  securities,  have 
been  eliminated  because  detailed 
authority  for  maintenance  and  servicing 
of  book-entry  securities  by  the  Federal 
Reserve  Banks  is  set  forth  in  §  615.5456 
of  the  interim  rule  and  general 
information  on  book -entry  procedures  is 
available  to  investors  in  securities 
documentation. 

m.  Expedited  Proceeding  and  Effective 
Date 

To  prevent  any  uncertainty  and 
dislocation  in  the  govemment/GSE 
securities  market,  and  in  response  to 
public  comment  received  during  the 
TRADES  rulemaking.  Treasury  has 
requested  that  book-entry  regulations 
compatible  with  TRADES  be  effective 
for  the  Farm  Credit  System  and  other 
GSEs  on  January  1,  1997, 
simultaneously  with  TRADES.  To  meet 
this  timetable,  the  FCA  has  determined 
that  there  is  good  cause  to  omit,  as 
neither  practicable  nor  in  the  public 
interest,  prepromulgatiou  notice  and 
comment  pursuant  to  section  553(b}(B) 
of  the  Administrative  Procedure  Act,  5 
U.S.C.  551-59,  et  seq.  (APA).  Treasury's 
final  regulation  was  not  published  until 
August  23. 1996,  making  a  proposed 
phaise  for  this  rulemaking  impracticable. 
Moreover,  since  the  substance  of  the 
FCA's  book-entry  regulations  is  based 
almost  entirely  on  TRADES,  the  broad 
public  interest  in  commenting  on  book- 
entry  r^ulations  was  met  during 
Treasury's  rulemaking.  Nonetheless,  the 
FCA  is  providing  for  post-effective 
pubUc  comment  by  adopting  its  revised 
book-entry  regulations  on  an  interim 
basis.  In  this  way,  FCA  book-entry 
regulations  can  take  full  effect 
simultaneously  with  the  Treasury's 
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TRADES  regulations,  yet  still  be  subject 
to  comment  from  the  public  The  FCA 
will  consider  comments  received  during 
a  60-day  comment  period  and  issue  a 
subsequent  notice  of  finalization. 

In  taking  this  interim  action,  the  FCA 
is  adopting  an  effective  date  for  the 
regulations  that  is  less  than  30  days  after 
publication  in  the  Federal  Ragiater.  The 
necessity  that  FCA  make  its  book-entry 
regulations  efiective  simultaneously 
with  Treasury's  provides  good  cause,  in 
accordance  with  section  553(d)  of  the 
APA,  to  adopt  an  accelerated  effective 
date.  Finally,  consistent  with  the 
reasons  for  its  expedited  actions  under 
the  APA,  the  FCA  finds  cause  under 
section  5.17(c)(2)  of  the  Act  to  make 
these  regulations  efEective  prior  to  the 
expiration  of  the  30-day  Ccmgressional 
notice  and  waiting  period  for  final 
agency  regulatory  action. 

IV.  Regulatory  Philaeophy         / 

The  adoption  of  these  interim 
regulations  is  consistent  with  the  FCA's 
Policy  Statement  on  Regj^tory 
Philoe<^hy.  See  60  FR  26034  (May  16, 
1995).  The  interim  regulations  eliminate 
outdated  book-entry  regulations  without 
lumecessary  burden  or  cost.  Moreover, 
the  FCA's  action  is  consistent  with 
similar  actions  taken  by  Treasury  and 
other  GSE  regulators.  Consistent  book- 
entry  regulations  should  promote 
investor  confidence  in  Farm  Credit 
securities. 

LisI  of  Sul^ects  in  12  CFR  Fait  615 

Accoimting,  Agriculture,  Banks. 
Banking.  Government  seciuities. 
Investments,  and  Rural  areas. 

For  the  reasons  stated  in  the 
preamble,  part  615  of  chapter  VI,  title  12 
of  the  Code  of  Federal  Regulations  is 
amended  to  read  as  follows: 

PART  615— f  UNOfNG  AND  FISCAL 
AFFAIRS,  LOAN  POUaES  AND 
OPERATIONS,  AND  FUNDING 
OPERATIONS 

1.  The  authority  citation  for  part  615 
continues  to  read  as  follows: 

Aatfaority.  Sees.  lb.  1.7. 1.10, 1.11, 1.12. 
2.2,  2.3.  2.4,  2.5,  2.12,  3.1.  3.7.  3.11,  3.25.  4.3. 
4.3A.  4.9,  4.14B.  4.25,  5.9.  5.17,  6.20,  6.26. 
8.0.  8.4,  8.6, 8.7,  8.8. 8.10, 8.12  of  the  Fann 
Q»dit  Act  (12  U.S.C.  2013.  2015,  2018,  2019, 
2020,  2073,  2074.  2075.  2076,  2093,  2122, 
2128,  2132.  2146,  2154,  2154«.  2160.  2202b, 
2211.  2243,  2252.  2278b  2278b^.  227ftaa, 
2279aa-3,  2279aa-4,  2279aa-6,  2279aa-7, 
2279b«-«,  2279aa-10,  2279aa-12);  see.  301(a) 
of  Pub.  L  100-233,  101  But.  1568, 1608;  sec 
105  of  Fob.  L.  104-105, 110  StaL  162. 163- 
64. 

2.  Subpart  O  of  part  615  is  revised  to 
read  as  foUows: 


gyfcpTtO    BooliCnlryProcedui— lor 


Sac 

615.5450  Dafinitioiu.  / 

615.5451  Book-antry  and  definitive    *^    '"^ 
•acuritiaa. 

615.5452  Law  governing  rights  and 
obligations  of  United  States,  Federal 
Reserve  Banks,  Farm  Oedit  banks,  and 
Funding  Corporation;  righta  of  any 
pOTson  against  United  States.  Federal 
Reserve  Banks,  Fann  Credit  banks,  and 
Funding  Corporation. 

615.5453  Law  governing  otlier  interests. 

615.5454  Creatoi  of  participant's  security 
entitlement:  security  interests. 

615.5455  Obligations  of  the  Farm  Credit 
banlu  and  the  Funding  Corporation;  no 
advwse  claims. 

615.5456  Authority  of  Federal  Reserve 
Banks. 

615.5457  Withdrawal  of  eligible  book-entry 
securities  for  conversion  to  definitive 
fonn. 

615.5458  Waiver  of  ragulations. 

615.5459  UabUity  of  Farm  Credit  banks. 
Funding  Corporation  and  Federal 
Rsaerve  Banks. 

615.5460  Additional  provisions. 

615.5461  Lost,  stolen,  destroyed,  mutilated 
or  de&ced  Farm  Credit  securities, 
including  coupons. 

61 5. 5462  Restrictive  endoraement  of  bearer 
securities 

Subpart  O— Book-Entry  ProoadurM  for 
Farm  CtmJK  8«curttiM 

|61SwS460    Definitions. 

In  this  subpart,  unless  the  context 
otherwise  requires  or  indicates: 

(a)  Advene  claim  means  a  claim  that 
a  claimant  has  a  property  interest  in  a 
seciuity  and  that  it  is  a  violation  of  the 
rights  of  the  claimant  for  another  person 
to  hold,  transfer,  or  deal  with  the 
security. 

(b)  Book-entry  security  means  a  Farm 
Credit  security  issued  or  maintained  in 
the  Book-entry  System. 

(c)  Book-entry  System  means  the 
automated  book-entry  system  operated 
by  the  Federal  Reserve  Banks,  acting  as 
the  fiscal  agent  for  the  Farm  Credit 
banks,  through  which  book-entry 
securities  are  issued,  recorded, 
transferred  and  maintained  in  book- 
entry  form. 

(d)  Definitive  Farm  Credit  security 
means  a  Farm  Credit  sectirity  in 
engraved  or  printed  form,  or  that  is 
otherwise  represented  by  a  certificate. 

(e)  Eligible  book-entry  security  means 
a  book-entry  security  issued  or 
maintained  in  the  Book-entry  System, 
which  by  the  terms  of  its  securities 
documentation,  is  eligible  to  be 
converted  from  book -entry  into 
definitive  form. 

(f)  Entitlement  Holder  means  a  person 
to  whose  account  an  interest  in  a  book- 


entry  sectirity  is  credited  on  the  recwds 
of  a  seciuities  intermediary. 

(g)  Farm  Credit  banks  means  one  or 
more  Farm  Credit  Banks,  agricultural 
credit  banks,  and  banks  for 
cooperatives. 

(h)  Farm  Credit  securities  means 
consolidated  notes,  bonds,  debentures, 
or  other  similar  obligations  of  the  Farm 
Credit  banks  and  Systemwide  notes, 
bonds,  debenttues,  or  similar 
obligations  of  the  Farm  Credit  banks 
issued  imder  sections  4.2(c)  and  4.2(d) 
of  the  Act,  or  laws  repealed  thereby. 

(i)  Federal  Reserve  Bank  means  a 
Federal  Reserve  Bank  or  Branch  acting 
as  agent  for  the  Farm  Credit  banks  and 
the  Funding  Corporation. 

(j)  Federal  Reserve  Bank  Operating 
Circular  means  the  publication  issued 
by  each  Federal  Reserve  Bank  that  sets 
forth  the  terms  and  conditions  tmder 
which  the  Federal  Reserve  Bank 
maintains  book-entry  seciuities 
accoimts  and  transfers  book-entiy 
seouities. 

(k)  Funding  Corporation  means  the 
Federal  Farm  Credit  Banks  Funding 
Corporation  established  pursuant  to 
section  4.9  of  the  Act,  which  issues 
Farm  Credit  securities  on  behalf  of  the 
Farm  Credit  banks. 

(1)  Funds  Account  means  a  reserve 
and/or  clearing  accotmt  at  a  Federal 
Reserve  Bank  to  which  debits  or  credits 
are  posted  for  transfers  against  payment, 
book-entry  securities  transaction  fees,  or 
principal  and  interest  payments. 

(m)  Participant  means  a  person  that 
maintains  a  participant's  securities   , 
account  with  a  Federal  Reserve  Bank. 

(n)  Participant's  Securities  Account 
means  an  account  in  the  ncune  of  a 
participant  at  a  Federal  Reserve  Bank  to 
which  book-entry  seciuities  held  for  a 
participant  are  or  may  be  credited. 

(0)  Person  means  an  individual, 
corporation,  company,  governmental 
entity,  association,  firm,  partnership, 
trust,  estate,  representative  and  any 
other  similar  organization,  but  does  not 
mean  the  United  States,  a  Farm  Credit 
bank,  the  Funding  Corporation  or  a 
Federal  Reserve  Bank. 

(p)  Revised  Article  8  means  Uniform 
Commercial  Code,  Revised  Article  8, 
Investment  Securities  (with  Conforming 
and  Miscellaneous  Amendments  to 
Articles  1,  3. 4,  5,  9.  and  10)  1994 
Official  Text,  and  has  the  same  meaning 
as  in  31  CFR  357.2. 

(q)  Securities  Documentation  means 
the  applicable  statement  of  terms,  trust 
indenture,  securities  agreement,  offering 
circular  or  other  documents  establishing 
the  terms  of  a  book-entry  security. 

(r)  Securities  Intermediary  means: 

(1)  A  person  that  is  registered  as  a 
"clearing  agency"  under  the  Federal 
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securities  laws;  a  Federal  Reserve  Bank; 
any  other  person  that  provides  clearance 
or  settlement  services  with  respect  to  a 
book-entry  security  that  would  require  it 
to  register  as  a  clearing  agency  under  the 
Federal  securities  laws  but  for  an 
exclusion  or  exemption  from  the 
registration  requirement,  if  its  activities 
as  a  clearing  corporation,  including 
promulgation  of  rules,  are  subject  to 
regulation  by  a  Federal  or  State 
governmental  authority;  or 

(2)  A  (Mrson  (other  than  an 
individual,  unless  such  individual  is 
registered  as  a  broker  or  dealer  under 
the  Federal  securities  laws)  including  a 
bank  or  broker^  that  in  the  ordinary 
course  of  its  business  maintains 
securities  accoimts  far  others  and  is 
acting  in  that  capacity. 

(s)  Security  means  a  Farm  Credit 
security  as  defined  in  paragraph  (h)  of 
this  section. 

(t)  Security  Entitlement  means  the 
ri^ts  and  property  interest  of  an 
entitlement  holder  with  respect  to  a 
book-entry  security. 

(u)  State  means  any  State  of  the 
United  States,  the  EHstrict  of  Columbia, 
Puerto  Rico,  the  Virgin  Islands,  or  any 
other  territory  or  possession  of  the 
United  States. 

(v)  Transfer  Message  means  an 
instruction  of  a  participant  to  a  Federal 
Reserve  Bank  to  effect  a  transfer  of  a 
book-entry  security  maintained  in  the 
Book-entry  System,  as  set  forth  in 
Federal  Reserve  Bank  Operating 
Qrcidars. 

f  ei  5.5451    Book-entry  and  definitive 
■ecurttles. 
Subject  to  subpart  C  of  this  part: 

(a)  Farm  Credit  banks  operating  under 
the  same  title  of  the  Act  may  issue 
consolidated  securities  in  book-entry 
form. 

(b)  Farm  Credit  banks  may  issue 
Systemwide  seciuities  in  book-entry 
form. 

(c)  Consolidated  and  Systemwide 
securities  also  may  be  issued  in  bearer- 
definitive  form. 

1615.5452    Law  governing  rights  and 
obligations  of  United  States,  Federal 
Rseerve  Banks,  Farm  Credit  banks,  and 
Funding  Corpoiatlon;  rights  of  any  parson 
against  United  Statss,  Federal  Rsesrve 
Banks,  Farm  Crsdit  banks,  and  Funding 
Corporatfon. 

(a)  Except  as  provided  in  paragraph 
(b)  of  this  section,  the  following  are 
governed  solely  by  the  regulations 
contained  in  this  subpart  O,  the 
securities  dociunentation,  and  Federal 
Reserve  Bank  Operating  Circulars: 

(1)  The  rights  and  obligations  of  the 
United  States,  the  Farm  Credit  banks. 


the  Fimding  Corporation,  and  the 

Federal  Reserve  Banks  with  respect  to: 
(i)  A  book-entry  secxuity  Or  security 

entitlement,  and 
(ii)  The  operation  of  the  Book-entry 

System  as  it  applies  to  Farm  Credit 

securities;  and 
(2)  The  rights  of  any  person,  including 

a  participant,  against  the  United  States, 

the  Farm  Credit  banks,  the  Funding 

Corporation,  and  the  Federal  Reserve 

Banks  with  respect  to: 
(i)  A  book-entry  security  or  security 

entitlement,  and 
(ii)  The  operation  of  the  Book-entry 

System  as  it  applies  to  Farm  Credit 

seciuities. 

(b)  A  security  interest  in  a  security 
entitlement  that  is  in  favor  of  a  Federal 
Reserve  Bank  from  a  participant  and 
that  is  not  recorded  on  the  books  of  a 
Federal  Reserve  Bank  pursuant  to 
§  615.5454(c)(1)  of  this  subpart,  is 
governed  by  the  law  (not  including  the 
oonflict-of-law  rules)  of  the  jurisdiction 
where  the  head  office  of  the  Federal 
Reserve  Bank  maintaining  the 

-  participant's  securities  account  is 
located.  A  security  interest  in  a  security 
entitiement  that  is  in  favor  of  a  Federal 
Reserve  Bank  bom  a  person  that  is  not 
a  participant,  and  that  is  not  recorded 
on  the  books  of  a  Federal  Reserve  Bank 
pursuant  to  §615.5454(c)(l)of  this 
subpart,  is  governed  by  the  law 
determined  in  the  manner  specified  in 
§615.5453  of  this  subpart. 

(c)  If  the  jurisdiction  specified  in  the 
first  sentence  of  paragraph  (b)  of  this 
section  is  a  State  that  has  not  adopted 
revised  Article  8  (see  31  CFR  357.2) 
then  the  law  specified  in  paragraph  (b) 
of  this  section  shall  be  the  law  of  that 
State  as  though  revised  Article  8  had 
been  adopted  by  that  State. 

1615.5463    Law  governing  ottwr  intarests. 

(a)  To  the  extent  not  inconsistent  with 
these  regulations,  the  law  (not  including 
the  conflict-of-law  rules)  of  a  securities 
intermediary's  jurisdiction  governs: 

(1)  The  acquisition  of  a  security 
entitlement  from  the  securities 
intermediary; 

(2)  The  rights  and  duties  of  the 
securities  intermediary  and  entitlement 
holder  arising  out  of  a  security 
entitiement; 

(3)  Whether  the  securities 
intermediary  owes  any  duties  to  an 
adverse  claimant  to  a  seauity 
entitiement; 

(4)  Whether  an  adverse  claim  can  be 
asserted  against  a  person  who  acquires 
a  security  entitiement  from  the 
securities  intermediary  or  a  person  who 
purchases  a  security  entitiement  or 
interest  therein  from  an  entitiement 
holder;  and 


(5)  Except  as  otherwise  provided  in 
paragraph  (c)  of  this  section,  the 
perfection,  effect  of  perfection  or  non- 
perfsction  and  priority  of  a  aeciuity 
interest  in  a  security  entitiement 

(b)  The  following  rules  determine  a 
"securities  intermediary's  jurisdiction" 
for  pun>oses  of  this  section: 

(1)  Ifan  agreement  between  the 
securities  intermediarj'  and  its 
entitlement  holder  specifies  that  it  is 
governed  by  the  law  of  a  particular 
jurisdiction,  that  jurisdiction  is  the 
securities  intermediary's  jurisdiction. 

(2)  If  an  agreement  between  the  ^ 
securities  intermediary  and  its 
entitlement  holder  does  not  specify  the 
governing  law  as  provided  in  paragraph 
(b)(1)  of  this  section,  but  expressly 
specifies  that  the  seciuities  account  is 
maintained  at  an  office  in  a  particular 
jiuisdiction,  that  jurisdiction  is  the 
securities  intermediary's  jurisdiction. 

(3)  If  an  agreement  between  the 
securities  intermediary  and  its 
entitlement  holder  does  not  specify  a 
jurisdiction  as  provided  in  paragraph 
(b)(1)  or  (b)(2)  of  this  section,  the 
securities  intermediary's  jurisdiction  is 
the  jurisdiction  in  which  is  located  the 
office  identified  in  an  account  statemen' 
as  the  office  serving  the  entitlement 
holder's  accoimt. 

(4)  If  an  agreement  between  the 
seouities  intermediary  and  its 
entitlement  holder  does  not  specify  a 
jurisdiction  as  provided  in  paragraph 
(b)(1)  or  (b)(2)  of  this  section  and  an 
account  statement  does  not  identify  an 
office  serving  the  entitlement  holder's 
account  as  provided  in  paragraph  (b)(3) 
of  this  section,  the  securities 
intermediary's  jiuisdiction  is  the 
jurisdiction  in  which  is  located  the  chief 
executive  office  of  the  eecurities 
intermediary. 

(c)  Notwrithstanding  the  general  rule 
in  paragraph  (a)(5)  of  this  section,  the 
law  (but  not  the  conflict-of-law  rules)  of 
the  jiuisdiction  in  which  the  person 
creating  a  security  interest  is  located 
governs  whether  and  how  the  security 
interest  may  be  perfected  automatically 
or  by  filing  a  financing  statement. 

(dj  If  the  )unsdicUon  specified  in 
paragraph  (b)  of  this  section  is  a  State 
that  has  not  adopted  revised  Article  8 
(see  31  CFR  357.2).  then  the  law  for  the 
matters  specified  in  paragraph  (a)  of  this 
section  shall  be  the  law  of  that  State  as 
though  revised  Article  8  had  been 
adopted  by  that  State.  For  purposes  of 
the  appUcation  of  the  matters  specified 
in  paragraph  (a)  of  this  section,  the 
Federal  Reserve  Bank  maintaining  the 
securities  account  is  a  clearing 
corporation,  and  the  participant's 
interest  in  a  book-entry  security  is  a 
s^nirity  entitiement. 
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(a)  A  participant's  security 
entitlement  is  created  when  a  Federal 
Reserve  Bank  indicates  by  book  entry 
that  a  book-entry  security  has  been 
credited  to  a  participant's  securities 
account. 

(b)  A  security  interest  in  a  security 
entitlement  of  a  participant  in  Savor  of 
the  United  States  to  secure  deposits  of 
public  money,  including  without 
limitation  deposits  to  the  Treasury  tax 
and  loan  accounts,  or  other  security 
intei^  in  favor  of  the  United  States  that 
is  required  by  Federal  statute, 
regulation,  or  agreement,  and  that  is 
marked  on  the  books  of  a  Federal 
Reserve  Bank  is  thereby  efEscted  and 
perfected,  and  has  priority  over  any 
other  interest  in  the  securities.  Where  a 
security  interest  in  fiavor  of  the  United 
States  in  a  security  entitlement  of  a 
participant  is  marked  on  the  books  of  a 
Federal  Reserve  Bank,  such  Federal 
Reserve  Bank  may  rely,  and  is  protected 
in  relying,  exclusively  on  the  order  of  an 
authorized  representative  of  the  United 
States  directing  the  transfer  of  the 
security.  For  purposes  of  this  paragraph, 
an  "authorized  representative  of  the 
United  States"  is  the  official  designated 
in  the  applicable  regulations  or 
agreement  to  which  a  Federal  Reserve 
Bank  is  a  party,  governing  the  security 
interest. 

(c)(1)  The  Farm  Credit  banks,  the 
Funding  Corporation,  the  United  States, 
and  the  Federal  Reserve  Banks  have  no 
obligation  to  agree  to  act  on  behalf  of 
any  person  or  to  recognize  the  interest 
of  any  transferee  of  a  seciuity  interest  or 
other  limited  interest  in  favor  of  any 
person  except  to  the  extent  of  any 
specific  requirement  of  Federal  law  or 
regulation  or  to  the  extent  set  forth  in 
any  specific  agreement  with  the  Federal 
Reserve  Bank  on  whose  books  the 
interest  of  the  participant  is  recorded. 
To  the  extent  required  by  such  law  or 
regulation  or  set  forth  in  an  agreement 
with  a  Federal  Reserve  Bank,  or  the 
Federal  Reserve  Bank  Operating 
Grcular,  a  security  interest  in  a  security 
entitlement  that  is  in  flavor  of  a  Federal 
Reserve  Bank,  a  Farm  Credit  bank,  the 
Fimding  Corporation,  or  a  person  may 
be  created  and  perfected  by  a  Federal 
Reserve  Bank  marking  its  books  to 
record  the  security  interest.  Except  as 
provided  in  paragraph  (b)  of  this 
section,  a  security  uiterest  in  a  security 
entitlement  marked  on  the  books  of  a 
Federal  Reserve  Bank  shall  have  priority 
over  any  other  interest  in  the  securities. 

(2)  In  addition  to  tiie  method 
provided  in  paragraph  (c)(1)  of  this 
section,  a  seoirity  interest,  including  a 
security  interest  in  fevor  of  a  Federal 


Reserve  Bank,  may  be  perfected  by  any 
method  by  which  a  security  interest 
may  be  perfected  under  applicable  law 
as  described  in  §  615.54520>)  or     -. 
$  61 5.5453  of  this  subpart.  The 
perfsction.  effact  of  perfection  or  non- 
perfection  and  priority  of  a  seciuity 
interest  are  governed  by  that  applicable 
law.  A  security  interest  in  favor  of  a 
Federal  Reserve  Bank  shall  be  treated  as 
a  security  interest  in  favor  of  a  clearing 
corporation  in  all  respects  under  that 
law,  including  with  respect  to  the  effect 
of  perfection  and  priority  of  the  sectuity 
interest.  A  Federal  Reserve  Bank 
Operating  Circtilar  shall  be  treated  as  a 
rtile  adopted  by  a  clearing  corporation 
for  such  piuposes. 

1616.5466    ObHgatkMisoftheFarmCrwUt 
banks  end  ttte  Funding  Corporation;  no 


(a)  Except  in  the  case  of  a  security 
uiterest  in  fevor  of  the  United  States  or 
a  Federal  Reserve  Bank  or  otherwise  as 
provided  in  §  615.5454(c)(1),  U«  the 
purposes  of  this  subpart  O,  the  Farm 
Credit  banks,  the  Fimding  Corporation 
and  the  Federal  Reserve  Banks  shall 
treat  the  participant  to  whose  securities 
account  an  interest  in  a  book-entry 
security  has  been  credited  as  the  person 
exclusively  entitled  to  issue  a  transfer 
message,  to  receive  interest  and  other 
payments  with  respect  thereof  and 
otherwise  to  exercise  all  the  rights  and 
powers  with  respect  to  such  security, 
notwithstanding  any  information  or 
notice  to  the  contrary.  The  Federal 
Reserve  Banks,  the  United  States,  the 
Farm  Credit  banks,  and  the  Funding 
Corporation  are  not  liable  to  a  person 
asserting  or  having  an  adverse  claim  to 
a  security  entitlement  or  to  a  book-entry 
security  in  a  participant's  securities 
account,  including  any  such  claim 
arising  as  a  result  of  the  transfer  or 
disposition  of  a  book-entry  security  by 
a  Federal  Reserve  Bank  pursuant  to  a 
transfer  message  that  the  Federal 
Reserve  Bank  reasonably  believes  to  be 
genuine. 

(b)  The  obligation  of  the  Farm  Credit 
banks  and  the  Funding  Corporation  to 
make  payments  (including  payments  of 
interest  and  principal)  with  resp>ect  to 
book-entry  securities  is  discharged  at 
the  time  payment  in  the  appropriate 
amount  is  made  as  follows: 

(1)  Interest  or  other  payments  on 
book-entry  securities  are  either  credited 
by  a  Federal  Reserve  Bank  to  a  funds 
account  maintained  at  the  Federal 
Reserve  Bank  or  otherwise  paid  as 
directed  by  the  participant. 

(2)  Book-entry  securities  are  redeemed 
in  accordance  with  their  terms  by  a 
Federal  Reserve  Bank  withdrawing  the 
securities  bom  the  participant's 


securities  account  in  which  they  are 
maintained  and  by  either  crediting  the 
amount  of  the  redemption  proceeds, 
including  both  principal  and  interest, 
where  applicable,  to  a  funds  account  at 
the  Federal  Reserve  Bank  or  otherwise 
paying  such  principal  and  interest  as 
directed  by  the  participant.  No  action  by 
the  participant  is  required  in  connection 
with  the  redemption  of  a  book-entry 
security. 


§615.6466 

Banka. 


Auttiorlty  of  Federal  Raaarws 


(a)  Each  Federal  Reserve  Bank  is 
hereby  authorized  as  fiscal  agent  of  the 
Farm  Credit  banks  and  the  Funding 
Corporation  to  perform  functions  with 
respect  to  the  issuance  of  book-entry 
securities  offered  and  sold  by  the  Farm 
Credit  banks  and  the  Funding 
Corporation  to  which  this  subpart 
applies,  in  accordance  with  the  terms  of 
the  securities  documentation  and  the 
provisions  of  this  subpart: 

(1)  To  service  and  mHintain  book- 
entry  securities  in  accounts  established 
for  such  purposes; 

(2)  To  make  {Myments  of  principal 
and  interest,  as  directed  by  the  Farm 
Credit  banks  and  the  Funding 
Corporation; 

(3)  To  effect  transfer  of  book-entry 
securities  between  participants' 
securities  accounts  as  directed  by  the 
participants; 

(4)  To  effect  conversions  between 
book-entry  securities  and  definitive 
Farm  Credit  securities  with  respect  to 
those  securities  as  to  which  conversion 
rights  are  available  pursuant  to  the 
applicable  securities  documentation; 
and 

(5)  To  perform  such  other  duties  as 
fiscal  agent  as  may  be  requested  by  the 
Farm  Credit  banks  and  the  Funding 
Corporation. 

(b)  Each  Federal  Reserve  Bank  may 
issue  Operating  Circulars  not 
inconsistent  with  this  subpart, 
governing  the  details  of  its  hanrfling  of 
book-entry  securities,  security 
entiUements,  and  the  operation  of  the 
Book-entry  System  under  this  subpart 

$615.5467    WHhdra««al  of  aUglbla  book- 
entry  sacurttlas  for  convarslon  to  definlUve 
form. 

(a)  Eligible  book-entry  securities  may 
be  withdrawn  from  the  Book-entry 
System  by  requesting  delivery  of  like 
definitive  Farm  Credit  securities. 

(b)  A  Federal  Reserve  Bank  shall, 
upon  receipt  of  appropriate  instructions 
to  withdraw  eligible  book-entry 
securities  from  book-entry  in  the  Book- 
entry  System,  convert  such  securities 
into  definitive  Farm  Credit  securities 
and  deliver  thein  in  accordance  with 
such  instructions. 


«.' ' 
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(c)  Farm  Credit  securities  which  are  to 
be  delivered  upon  withdrawal  may  be 
issued  in  bearer  form,  to  the  extent 
permitted  by  the  applicable  securities 
dociunentation. 

(d)  All  requests  for  withdrawal  of 
eligible  book-entry  securities  must  be 
made  prior  to  the  maturity  or  date  of 
call  of  the  Farm  Credit  securities. 

1615.5458  ¥Mv«r  of  regulations. 

The  Farm  cJedit  Administration 
reserves  the  right,  in  the  Farm  Credit 
Administration's  discretion,  to  waive 
any  provision(s)  of  the  regulations  in 
this  subpart  in  any  case  or  class  of  cases 
for  the  convenience  of  the  Farm  Credit 
banks  and  the  Funding  Corporation  or 
in  order  to  relieve  any  person(s)  of 
unnecessary  hardship,  if  such  action  is 
not  inconsistent  with  law,  does  not 
adversely  affect  any  substantial  existing 
rights,  and  the  Farm  Credit 
Administration  is  satisfied  that  such 
action  will  not  subject  the  Farm  Credit 
banks  and  the  Fimding  Corporation  to 
any  substantial  expense  or  liability. 

1615.5459  LlaMMty  Of  Finn  Credit  benks. 
Funding  Corporation  and  Fedaral  Raeervt 

The  Farm  Credit  banks,  the  Funding 
Corporation,  and  the  Federal  Reserve 
Bartks  may  rely  on  the  information 
provided  in  a  transfer  message  or  other 
transaction  documentation,  and  are  not 
required  to  verify  the  information.  The 
Farm  Credit  banks,  the  Funding 
Corporation,  and  the  Federal  Reserve 
Banks  shall  not  be  liable  for  aily  action 
taken  in  accordance  with  the 
information  set  out  in  the  transfer 
message,  other  transaction 
documentation,  or  evidence  submitted 
in  support  thereof. 

1615.5460  Additional  provisions. 

(a)  Additional  requirements.  In  any 
case  or  any  class  of  cases  arising  imder 
the  regulations  in  this  subpart,  the  Farm 
Credit  banks  and  the  Fimding 
Corporation  may  require  such 
additional  evidence  and  a  bond  of 
indemnity,  with  or  without  surety,  as 
may  in  the  judgment  of  the  Farm  Credit 
banks  and  die  Funding  Corporation  be 
necessary  for  the  protection  of  the 
interests  of  the  Farm  Credit  banks  and 
the  Funding  Corporation. 

(b)  Notice  of  attachment  for  Farm 
Credit  securities  in  the  Book-entry 
System.  The  interest  of  a  debtor  in  a 
security  entitlement  may  be  reached  by 
a  creditor  only  by  legal  process  upon  the 
securities  intermediary  with  whom  the 
debtor's  securities  account  is 
maintained,  except  where  a  security 
entitlement  is  maintained  in  the  name 
of  a  secured  party,  in  which  case  the 


debtor's  interest  may  be  readied  by  legal 
process  upon  the  secured  party.  These 
regulations  do  not  purport  to  establish 
whether  a  Federal  Reserve  Bank  is 
required  to  honor  an  order  or  other 
notice  of  attachment  in  any  particular 
case  or  class  of  cases. 

1 615.5461    Lost,  stolsn,  dsslroyed, 
mutHatad  or  defaced  Farm  Credit  sscuritiss, 
including  coupons. 

(a)  Relief  on  the  account  of  the  loss, 
theft,  destruction,  mutilation,  or 
defacement  of  any  definitive 
consolidated  or  Systemwide  securities 
of  the  Farm  Credit  banks  and  coupons 
of  such  securities  may  be  granted  on  the 
same  basis  and  to  the  same  extent  as 
relief  may  be  granted  under  the  statutes 
of  the  United  States  and  the  regulations 
of  the  Department  of  the  Treasury  on  the 
account  of  the  loss,  theft,  destruction, 
mutilation,  or  defacement  of  United 
States  securities  and  coupons  of  such 
securities. 

(b)  Applicants  for  relief  under 
paragraph  (a)  of  this  section,  shall 
present  claims  and  proof  of  loss: 

(1)  To  the  Division  of  Special 
Investments,  Bureau  of  the  PubUc  Debt. 
P.O.  Box  396,  Parkersburg,  WV  26102- 
0396,  in  the  case  of  consoUdated  or 
Systemwide  securities  of  the  Farm 
Credit  banks  issued  prior  to  May  1, 
1978;  or 

(2)  To  the  Federal  Farm  Credit  Banks 
Funding  Corporation,  10  Exchange 
Place,  Suite  1401,  Jersey  Qty.  NJ  07302, 
in  the  case  of  consolidated  or 
Systemwide  securities  issued  on  or  after 
May  1, 1978. 

$615.5462    Restrictivs  endorsement  Of 
tMsrar  securities. 

When  consolidated  and  Systemwide 
bearer  securities  of  the  Farm  Credit 
banks  are  being  presented  to  Federal 
Reserve  Banks,  for  redemption, 
exchange,  or  conversion  to  book  entry, 
such  securities  may  be  restrictively 
endorsed.  The  restrictive  endorsement 
shall  be  placed  thereon  in  substantially 
the  same  manner  and  with  the  same 
effects  as  prescribed  in  United  States 
Treasury  Department  regulations,  now 
or  hereafter  in  force,  governing  like 
transactions  in  United  States  bonds;  and 
consolidated  or  Systemwide  securities 
of  the  Farm  Credit  banks  so  endorsed 
shall  be  prepared  for  shipment  and 
shipped  in  die  manner  prescribed  in 
such  regulations  for  United  States  bearer 
securities.  (See  31  CFR  part  328.) 

Subpart  R— Farm  Credit  System 
Rnancia)  Assistance  Corporation 
Securities 

3.  Section  615.5560  is  amended  by 
revising  paragraph  (c)  to  read  as  follows: 


$  615.5660    Bodi-enlry  Procedurs  for  Fanm 
Crsdn  Sysism  Flftar>ciai  Assistance 
CoiporaMon  Securities. 

*        •        *        •        • 

(c)  Financial  Assistance  Corporation 
securities  shall  be  governed  by 
§§  615.5450,  and  615.5452  through 
615.5460.  In  interpreting  those  sections 
for  purposes  of  this  subpart,  unless  the 
context  requires  otherwise,  the  term 
"Financial  Assistance  Corporation 
securities"  shall  be  read  for  "Farm 
Credit  securities,"  and  "Financial 
Assistance  Corporation"  shall  be  read 
for  "Farm  Credit  banks"  and  "Funding 
Corporation."  These  terms  shall  be  read 
as  though  modified  where  necessary  to 
effectuate  the  application  of  the 
designated  sections  of  subpart  O  of  this 
part  to  the  Financial  Assistance 
Corporation. 

Sut>part  S— federal  Agrtcutturat 
Mortgage  Corporation  Securities 

4.  Section  615.5570  is  amended  by 
revising  paragraph  (c)  to  read  as  follows: 

$  615.6670    Book-entry  procedures  for 
Federal  Agrtculturai  Mortgaga  Corporation 
SecurWss. 


(c)  Farmer  Mac  securities  shall  be 
governed  by  §§  615.5450,  and  615.5452 
through  615.5460.  In  interpreting  those 
sections  for  purposes  of  this  subpart, 
unless  the  context  requires  otherwise, 
the  term  "Farmer  Mac  securities"  shall 
be  read  for  "Farm  Credit  securities," 
and  "Farmer  Mac"  shall  be  read  for 
"Farm  Credit  banks"  and  "Funding 
Corporation."  These  terms  shall  be  read 
as  though  modified  where  necessary  to 
effectuate  the  applicatioa  of  the 
designated  sections  of  subpart  O  of  this 
part  to  Farmer  Mac. 

Dated:  December  12, 1996. 
Floyd  Fithian, 

Secretary.  Fonn  Credit  Administration  Board. 
(FR  Doc  96-32310  Filed  12-19-96;  8:45  am] 

SaiMOCOOC  STOS-OI-P 


DEPARTMEfU  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  96-NM-1S8-AO;  Amendment 
3»-«846;  AD  9»-2S-03] 

RIN212(MkA64 

Airworthiness  Directives;  Raytheon 
(Beach)  Model  400A,  400T  (Military  T- 
1  A),  and  400T  (Military  TX)  Series 
Airplanes 

AQENCY:  Federal  Aviation 
Administration,  DOT. 
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action:  Pinal  rule. 


SUMMARY;  This  amendment  supersedes 
an  existing  airworthiness  directive  (AD), 
applicable  to  certain  Raytheon  (Beech) 
Model  400A  and  400T  series  airplanes, 
that  currently  requires  an  inspection  of 
certain  flap  roller  retention  components 
to  detect  discrepant  or  missing  parts; 
replacement  of  those  parts;  and 
installation  of  new  washers  on  the  roller 
attach  bolts.  This  amendment  requires 
the  replacement  of  certain  previously- 
installed  washers  with  new  and  stronger 
washers.  This  amendment  also  expands 
the  applicability  of  the  rule  to  include 
additional  airplanes.  This  amendment  is 
prompted  by  reports  indicating  that 
some  lockiiig  tab  washers  on  the  roller 
attach  bolt  could  fail,  due  to  the  absence 
of  an  inner  tang.  The  actions  specified 
by  this  AD  are  intended  to  prevent  the 
loss  of  roller  attach  nuts  and  the  flap 
roller,  which  could  result  in  the  loss  of 
a  flap  when  the  airplane  is  subject  to 
load  limit  conditions,  and  consequently 
lead  to  reduced  controllability  of  the 
airplane. 
DATES:  EOsctive  January  24, 1997. 

The  incorporation  by  reference  of 
certain  publications  listed  in  the  * 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  January  24, 
1997. 

ADDRESSER  The  service  information 
referenced  in  this  AD  may  be  obtained 
from  Raytheon  Aircraft  Company, 
Manager  Service  Engineering,  Hawker 
Customer  Support  Department.  P.O.  Box 
85,  Wichita,  Kansas  67201-OO85.  This 
infcmnation  may  be  examined  at  the 
Federal  Aviation  Administration  (FAA), 
Transport  Airplane  Directorate,  Rules 
Docket,  1601  Lind  Avenue,  SW., 
Ronton,  Washington;  or  at  the  FAA, 
Wichita  Aircraft  Certification  Office. 
Small  Airplane  Directorate,  1801 
Airport  Road,  Room  100.  Mid-Continent 
Airimrt,  Wichita,  Kansas;  or  at  the 
Office  of  the  Federal  Register,  800  North 
Capitol  Street.  NW.,  suite  700, 
Washington,  DC. 

FOR  FURTHER  MFORMATKM  CONTACT: 
Larry  Engler,  Aerospace  Engineer, 
Airframe  Branch,  ACE-115W,  FAA, 
Wichita  Aircraft  Certification  Office. 
Small  Airplane  Directorate,  1801 
Airport  Road,  Room  100,  Mid-Continent 
Airixjrt.  Wichita,  Kansas  67209; 
telephone  (316)  946-4122;  fax  (316) 
946-4407. 

SUPPLEMENTARY  INFORMATION:  A 
proposal  to  amerad  part  39  of  the  Federal 
Aviation  Regulations  (14  CFR  part  39) 
by  superseding  AD  94-14-06, 
amendment  39-8958  (59  FR  35234,  July 
11, 1994),.  which  is  applicable  to  certain 
Raytheon  (Beech)  Model  400A  and  400T 


(military  T-IA)  series  airplanes,  was 
published  in  the  Federal  Register  on 
September  30, 1996  (61  FR  51064).  The 
action  proposed  to  supersede  AD  94- 
14-06  to  require  the  following  actions: 

1.  For  airplanes  that  have  been 
inspected  previously,  and  on  which  the 
washers,  tab  washers,  and  flat  washers 
have  been  Installed  in  accordance  with 
AD  94-14-06:  Those  washers  would  be 
required  to  be  replaced  with  new 
washers  (including  stronger  tab 
washers). 

2.  For  airplanes  that  have  not  been 
inspected  previously  and  have  not  had 
the  washers,  tab  washers,  and  flat 
washers  replaced;  and  for  airplanes  that 
were  not  included  in  the  applicability  of 
AD  94—14-06:  These  airplanes  would  be 
required  to  be  inspected  for 
discrepancies  in  the  roller  attach  nuts 
and  bolts  of  the  flaps,  and  discrepant 
parts  replaced.  In  addition,  the  new 
washers,  including  the  stronger  tab 
washers,  would  be  required  to  be 
installed  on  the  attach  bolts. 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  No 
comments  were  submitted  in  response 
to  the  proposal  or  the  FAA's 
determination  of  the  cost  to  the  public. 

The  FAA  has  revised  the  finalrule  to 
specify  that  the  type  certificate  holder 
for  the  affected  airplanes  has  been 
changed  from  the  Beech  Aircraft 
Corporation  to  Raytheon  Aircraft 
Company. 

Conclnskui  '     .   • 

The  FAA  has  determined  that  air 
safety  and  the  public  interest  require  the 
adoption  of  the  rule  as  proposed. 

Cost  Impact 

There  are  approximately  212 
Ra3^eon  (Beech)  Model  400A  and  400T 
series  airplanes  of  the  affected  design  in 
the  worldwide  fleet.  The  FAA  estimates 
that  183  airplanes  of  U.S.  registry  will 
be  affected  by  this  AD. 

It  is  estimated  that  102  of  the  U.S.- 
registered  airplanes  will  be  required  to 
have  the  washers  replaced  with  new 
and  stronger  washers.  This  action  will 
take  approximately  2  work  hours  per 
airplane  to  accomplish,  at  an  average 
labor  rate  of  $60  per  work  hour. 
Required  parts  will  cost  approximately 
$25  per  airplane.  Based  on  these  figures, 
the  cost  impact  of  the  required 
replacement  action  on  U.S.  operators  of 
these  airplanes  is  estimated  to  be 
$14,790,  or  $145  per  airplane. 

It  is  estimated  mat  81  of  the  U.S.- 
registered  airplanes  wiU  be  required  to 
be  inspected  for  discrepancies  of  the 
rollOT  attach  nuts  and  bolts,  and  will 
require  the  installetion  of  new  washers. 


Those  actions  will  take  approximately  6 
work  hours  per  airplane  to  accomplish, 
at  an  avetage  labor  rate  of  $60  per  work 
hour.  RequLked  parts  will  cost 
approximately  $100  per  airplane.  Based 
on  these  figures,  the  cost  impact  of  the 
required  actions  on  U.S.  operators  of 
these  airplanes  is  estimated  to  be 
$37,260,  or  $460  per  airplane. 

The  cost  impact  figures  discussed 
above  are  based  on  assun^tions  that  no 
operator  has  yet  accomplished  any  of 
the  requirements  of  this  AD  action,  and 
that  no  operator  would  accomplish 
those  actions  in  the  fut\ire  if  this  AD 
were  not  adapted. 

Regulatory  Impact 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  imder 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26.  1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  niunber  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  from  the  Rules 
Docket  at  the  location  provided  under 
the  caption  ADDRESSES. 

List  of  Sabjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Incorporation  by  reference, 
Safety. 

Adoptkn  of  die  Amendneiit 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFRr" 
part  39)  as  fdllovro: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Aiidiorlty:  49  U.S.C.  106(g),  40113, 44701. 
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{39.13    [Amendtd]  ^     *• 

2.  Section  39.13  is  amended  by 
removing  amendment  39-8958  (59  FR 
35234,  July  11, 1994),  and  by  adding  a 
new  airworthiness  directive  (AD), 
amendmrait  39-9845,  to  read  as  follows: 

96-25-03    Raytheon  Aircraft  Company 

(Formerly  Beech):  Amendment  39-9845. 
Docket  96-NM-158-AD.  Supersedes  AD 
94-14-06,  Amendment  39-8958. 
Applicability:  Model  400A  and  400T  series 
airplanes;  as  listed  in  Beech  Service  Bulletin 
No.  2522,  dated  January  1994,  and  Raytheon 
Service  Bulletin  No.  2522,  Revision  1,  dated 
May  1996;  certificated  in  any  category. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
otherwise  modified,  altered,  or  repaired  in 
the  area  8ub)ect  to  the  requirements  of  this 
AD.  For  airplanes  that  have  been  modified, 
altered,  or  repaired  so  that  the  performance 
of  the  requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (d)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  rai  the  unsafe  condition  rfldiessed  by 
this  AD;  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  loss  of  roller  attach  nuts  and 
the  flap  roller,  which  could  result  in  the  loss 
of  a  flap  when  the  airplane  is  subject  to  load 
limit  conditions,  and  consequently  lead  to 
reduced  controllability  of  thJa  airplane, 
accomplish  the  following: 

(a)  For  airplanes  listed  in  Beech  Service 
Bulletin  No.  2522,  dated  January  1994.  on 
which  the  inspection  and  installation  of 
washers,  tab  washers,  and  flat  washers  have 
been  accomplished  prior  to  the  effective  date 
of  tliis  AD  in  accordance  with  that  service 
bulletin,  and  in  accordance  with  the 
lequiremenU  of  AD  94-14-06,  amendment 
39-8958:  Prior  to  the  accumulation  of  200 
hours  time-in-service  or  within  one  year  after 
the  effective  date  of  this  AD,  whichever 
occurs  first,  remove  tlie  washers,  tab  washers, 
and  flat  washers,  having  part  numbers 
specified  in  Table  1  of  this  AD,  from  the 
roller  attach  bolts  of  the  left  and  right  flaps, 
and  replace  them  with  new  washers,  tab 
washers,  and  flat  washers,  having  part 
numbers  specified  in  Table  2  of  this  AD,  in 
accordance  with  Part  1  of  Raytheon  Service 
Bulletin  No.  2522.  Revision  1.  dated  May 
1996. 

Table  1.— Parts  to  Be  Replaced 


Table  2.— New  Replacement  Parts 


Part 


Tab  Washers 
Flat  Washers. 
Washers 


Beech  part  No. 


45A1 61 22-37 
AN960D616L 
AN960-616 


Part 

Beech  part  No. 

Tab  Washers 

NAS460-616 

MS27111-3 

168AS-06-02 

Flat  Washers 

AN960D616L 

Washers 

AN96&-616 

(b)  For  all  other  airplanes  not  8ub)ect  to 
par^raph  (a)  of  this  AD:  Prior  to  the 
accumulation  of  200  hours  time-in-service 
after  the  effective  date  of  this  AD,  or  within 
one  year  after  the  effective  date  of  this  AD, 
whichever  occurs  first,  accomplish  the 
actions  specified  in  paragraphs  (b)(1)  and 
(b)(2)  of  this  AD: 

(1)  Perform  an  inspection  of  the  roller 
attach  nuts  and  bolts  for  the  flaps  to  detect 
discrepancies  (i.e.,  flattened,  worn  or 
damaged  threads,  damaged  keway  of  bolts, 
etc),  in  accordance  with  Part  n  of  Raytheon 
Service  Bulletin  No.  2522,  Revision  1.  dated 
May  1996.  If  any  discrepancies  are  found, 
prior  to  further  flight,  replace  the  discrepant 
parts  with  new  or  serviceable  parts,  in 
accordance  with  the  service  bulletin.  And 

(2)  Remove  the  washers,  tab  washers,  and 
flat  washers  from  the  roller  attachment  bolts 
of  the  left  and  right  flaps,  and  replace  them 
with  new  washers,  tab  washers,  and  flat 
washers  that  have  part  numbers  specified  in 
Table  2  of  this  AD,  in  accordance  with  Part 

I  of  Raytheon  Service  Bulletin  No.  2522. 
Revision  1.  dated  May  1996. 

(c)  As  of  the  effective  date  of  this  AD.  no 
person  shall  install  on  any  airplane  any  tab 
washer  for  the  roller  attach  bolt,  having 
Beech  part  number  168AS-06-2,  NAS460- 
616,  or  MS27111-3. 

(d)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  Wichita 
Aircraft  Certification  Office  (AGO),  FAA, 
Small  Airplane  Directorate.  Operators  shall 
submit  their  requests  through  an  appropriate 
FAA  Principal  Maintenance  Inspector,  who 
may  add  conunents  and  then  send  it  to  the 
Manager.  Wichita  ACX3. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any.  may  be 
obtained  frtnn  the  Wichita  AGO. 

(e)  Special  flight  permits  may  be  issued  in 
accordance  v«th  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

(f)  The  actions  shall  be  done  in  accordance 
with  Raytheon  Service  Bulletin  No.  2522, 
Revision  1.  dated  May  1996.  This 
incorporation  by  reference  was  approved  by 
the  Director  of  the  Federal  Register  in 
accordance  with  S  U.S.C  552(a)  and  1  CFR 
part  51. 

Copies  may  be  obtained  from  Raytheon 
Aircraft  Company,  Manager  Service 
Engineering,  Hawker  Customer  Support 
Department,  P.O.  Box  85.  Wichita,  Kansas 
67201-0085.  Copies  may  be  inspected  at  the 
FAA,  Transport  Airplane  Directorate,  1601 
Lind  Avenue,  SW..  Renton,  Washington;  or  at 
the  FAA.  Wichita  Aircraft  Certification 
Office,  Small  Airplane  Directorate,  1801 


Airport  Road.  Room  100,  Mid-Continent 
Airport.  Wichita,  Kansas;  or  at  the  Office  of 
the  Federal  Register,  800  North  Capitol 
Street,  NW.,  suite  700,  Washington,  DC 

(g)  This  amendment  becomes  effective  on 
January  24, 1997. 

Issued  in  Renton.  Washington,  on 
December  2, 1996.' 
Gary  L.  Killiim. 

Acting  h4anageT.  Tmnsport  Airplane 
Directorate,  Aircraft  Certification  Service. 
(FR  Doc.  96-31114  Filed  12-19-96;  8:45  am) 
iUjNO  oooc  4«ie-i»^ 


,    > 


CONSUMER  PRODUCT  SAFETY 
COMMISSION 

16  CFR  Part  1507 

Hnal  Rule:  Fireworks  Devieee;  Fuse 
Bum  Time 

AGENCY:  Consumer  Product  Safety 

Commission. 

action:  Final  rule. 


SUMMARY:  The  Commission  amends  its  ' 
regulation  under  the  Federal  Hazardous 
Substances  Act  that  specifies  the 
allowable  fuse  bum  times  of  fireworks 
devices  (except  firecrackers).  The 
amendment  changes  the  allowable  fuse 
bum  times  from  the  presently  required 
range  of  3  to  6  seconds  to  the  range  of 
3  to  9  seconds.  Increasing  the  range  will 
improve  safety  by  allowing 
manufacturers  to  more  consistently 
produce  fireworlts  that  do  not  have 
dangerously  short  fuse  bum  times  of 
below  3  seconds.  Further,  the  increase 
in  the  maximum  allowable  fuse  bum 
time  to  9  seconds  will  not  create  any 
additional  risk  of  injury  to  consumers. 
The  amendment  cwiginally  was 
requested  in  a  petition  from  the 
American  Fireworlts  Standards 
Laboratory. 

DATES:  Adversely  affected  persons  have 
until  January  21. 1997,  to  file  objections 
to  this  rule,  stating  grounds  therefor  and 
requesting  a  public  hearing  on  those 
objections. 

If  no  material  objections  are  received, 
the  Commission  will  promptly  publish 
a  Federal  Register  document 
announcing  that  fact  and  affirming  the 
issuance  and  the  efiective  date  of  the 
amendment.  The  amendment  will  go 
into  effect  on  the  date  that  the 
affirmation  docimnent  is  pubUshed,  but 
not  earlier  than  January  22, 19d7.  If 
material  objections  are  received,  the     ,  • 
Commission  will  publish  a  docimient  in 
the  Federal  Renter  spediying  whethm 
the  amendment  has  been  stayed  by  the 
filing  of  proper  objections. 
ADDRESSES:  Objections  and  requests  for 
hearings  must  be  mailed  to  the  Office  of 
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the  Secretary,  Consumer  Product  Safsty 
Commiiwrion,  Washington,  D.C  20207. 
or  delivered  to  the  Office  of  the 
Secretary,  Room  502.  4330  East- West 
Highway,  Bethesda,  Maryland  20814 
telephone  (301)  504-6800. 
FOR  FURTHER  MFORMATXM  COIfrACT: 
Robert  Poth,  Division  of  Regulatory 
Management,  OfBce  of  Compliance, 
Consiuner  Product  Safety  Commission, 
Washington,  DC  20207;  telephone 
(301)504-0400  ext.  1375. 

SUPPLEMENTARY  MFORMATION: 

L  Background 

In  this  notice,  the  Consumer  Product 
Safety  Commission  ("the  Commissicm" 
or  "Q*SC")  amends  its  regulation  under 
the  Federal  Hazardous  Substances  Act 
("FHSA")  that  governs  the  allowable 
range  of  times  that  fuses  for  fireworks 
(other  than  firecrackers ')  may  bum 
before  the  device  ignites.  16  CFR 
1507.3(a)(2).  That  regulation  currently 
requires  firewwks  devices  to  have  a  fuse 
which  will  bum  at  least  3  seconds  but 
not  more  than  6  seconds  before  the 
device  ignites.  16CFR  1507.3(a)(2).2 

In  1991,  the  American  Pyrotechnics 
Association  ("APA"),  a  trade  association 
representing  the  fireworks  industry, 
siibmitted  a  petition  to  the  Commission 
to  modify  the  fusd  bum  time  regulation. 
APA  requested  that  the  upper  limit  of 
the  allowable  fuse  bum  time  be  raised 
to  9  seconds. 

The  1991  petition  was  denied 
because,  at  that  time,  there  were 
insufficient  human  £actors  data  to 
demonstrate  that  a  person  would  not 
return  to  a  fireworks  device  within  the 
requested  9-8econd  allowable  fuse  bum 
time.  The  Commission  was  concerned 
that  a  longer  fuse  bum  time  might 
increase  injiuries  to  consumers  who 
retiuned  to  Uve  fireworks  a«giiining  that 
they  were  "duds." 

After  the  APA's  petition  was  denied, 
the  American  Fireworks  Standards 
Laboratory  ("AFSL"),  an  industry- 
supported  fireworks  standards  and 
certification  organization,  contracted 
with  the  American  Institutes  of 
Research  ("AIR")  to  conduct  human 
factors  research  of  fireworks-rekted 
behavior.  As  discussed  in  the  notice  of 
proposed  rulemaking,  61  FR  41043 
(August  7. 1996),  the  study  found  that 
consumers  would  not  likely  return  to  a 
firewMks  device  within  9  seconds  after 
Ughting  the  fuse. 


» 16  CFR  1507.1. 
"^  As  a  matter  of  anforcwnent  policy,  the 
Commiacion's  staff  has  not  knou^t  legal  actions 
against  fuse  bum  time  violations  as  low  as  2 
seconds  and  as  high  as  8  seconds  for  all  fireworks 
except  reloadable  sfaell  devices,  bottle  rockets,  and 
jumping  jacks  %»hidi  exhibit  erratic  flight 


In  September  1995,  AFSL  petitioned 
the  CPSC  (Petition  HP  90-1  j  to  make  the 
same  modification  to  the  FHSA 
fireworks  fuse  bum  time  regulation  as 
had  been  previously  requested  by 
APA — that  the  upper  limit  of  the 
allowable  range  of  fuse  bum  times  be 
changed  from  6  to  9  seconds. 

Manufacturers  currently  target  a  4.5- 
second  average  fuse  bum  time,  which  is 
the  midpoint  of  the  currenUy  allowed  3 
to  6-second  range.  By  raising  the  upper 
limit  of  the  fuse  bum  time  from  6  to  9 
seconds,  AFSL  contends  that 
mannfactiuers  could  target  a  more  ideal 
average  fuse  bum  time  of  6  seconds. 
AFSL  claims  this  would  enhance 
consumer  safety  by  eliminating 
incidents  where  fuses  bum  less  than  3 
seconds. 

After  considering  the  available 
information,  the  Commission 
preliminarily  concluded  that  raising  the 
upper  limit  of  the  fuse  bum  time  range 
fiom  6  seconds  to  9  seconds  will  reduce 
injuries  caused  by  short  fuse  bum  times. 
Further,  the  Commission  foimd  that 
raising  the  upper  limit  of  the  fuse  bum 
time  range  by  3  seconds  wiU  not  cause 
additional  injiiries  frtmi  long  fuse  bum 
times. 

In  addition,  the  Commission 
concluded  that  the  risk  associated  with 
short  fuse  bum  tiroes  is  of  greater 
concern  than  any  risk  associated  with 
long  fuse  bum  times.  With  a  long  fuse 
bum  time,  consumers  have  some  cues 
(absence  of  smoke  and  noise)  to  guide 
them  as  to  when  to  approach  a  device; 
they  have  time  to  make  decisions  before 
they  react.  However,  consumers  have  no 
cues  to  alert  them  that  a  fireworks 
device  may  have  a  short  fuse  bum  time. 
The  consequences  of  short  fuse  bum 
times  can  be  immediate.  Consumers 
may  have  no  time  to  retreat  to  a  safe 
distance  or  to  take  safety  precautions. 

Accordingly,  the  Commission  voted  to 
grant  Petition  HP  96-1,  and  published  a 
notice  of  proposed  rulemaking  on 
August  7, 1996. 61  FR  41043.  That 
notice  discusses  in  detail  the  reasons  for 
the  Commission's  action  and  various 
issues  associated  with  the  proposed 
amendment.  The  Commission  received 
8  cominents  on  the  proposal,  all  of 
which  favored  the  amendment.  The 
comments  are  discussed  below  in 
Section  in  of  this  notice.-  - 

n.  Statutory  Procedure         '     '   ■".  " 

This  proceeding  is  conducted  undm 
die  FHSA.  15  U.S.C.  1261-1278. 
Fireworks  are  "hazardous  substances" 
within  the  meaning  of  section  2(f)(1)(A) 
of  the  FHSA.  More  specifically,  they  are 
flammable  or  combustible  substances,  or 
generate  pressure  through 
decomposition,  heat,  or  other  means. 


and  "may  cause  substantial  personal 
injury  or  substantial  illness  during  or  as 
a  proximate  result  of  any  customary  or 
reasonably  foreseeable  tmnHHng  or 
use  •   •  •"  15  U.S.C.  1261(f)(1)(A). 

Under  section  2(q)(l)(B)  of  the  FHSA. 
the  Commission  may  classify  as  a 
"banned  hazardous  substance"  any 
hazardous  substance  intended  for 
household  use  which,  notwithstanding 
the  precautionaiy  labeling  that  is  or  may 
be  required  by  the  FHSA,  presents  such 
a  hazard  that  keeping  the  substance  out 
of  interstate  commerce  is  the  only 
adequate  way  to  protect  the  public 
health  and  safsty.  Id.  at  1261(q)(l)(B). 
The  current  fuse  bum  time  reqiiirement 
was  issued  under  that  section. 

The  fireworks  subject  to  this 
regulation,  and  that  have  fuse  bum 
times  outside  the  3  to  9-second  range  set 
forth  in  this  amendment,  are  already 
banned  hazardous  substances.  Because 
the  amendment  will  not  declare  any 
additional  products  to  be  banned 
hazardous  substances,  an  advance 
notice  of  proposed  rulemaking  was  not 
required  for  this  proceeding.  See  FHSA 
section  3(f),  15  U.S.C.  1262(0.  For  the 
same  reason,  the  procedures  required  by 
sections  3-<g)  (i)  of  the  FHSA  do  not 
apply  to  this  proceeding. 

The  procedures  established  under 
section  701(e)  of  the  Food,  Dmg,  and 
Cosmetic  Act  ("FDCA")  also  govern  this 
mlemaking.  15  U.S.C  1261(q)(2).  These 
procedures  provide  that,  once  the 
Commission  issues  a  final  rule,  persons 
who  would  be  adversely  affected  by  the 
rule  have  30  days  in  which  to  file 
objections  with  the  Commission  stating 
the  grounds  therefor,  and  to  request  a 
public  hearing  on  those  objections.  21 
U.S.C.  371(e).  Here,  this  30-day  period 
expires  January  21,1997.  If  objections 
were  filed,  a  hearing  to  receive  evidence 
concerning  the  objections  would  be 
held.  The  presiding  officer  would  then 
issue  an  order,  based  upon  substantial 
evidence.  Id.  The  Commission's 
procedural  rules  at  16  CFR  Part  1502 
would  apply  to  such  a  hearing. 

Any  oD]ections  and  requests  for  a 
hearing  must  be  filed  with  the 
Commission's  Office  of  the  Secretary. 
They  will  be  accepted  for  fiiling  if  they 
meet  the  following  conditions:  (1)  They 
are  submitted  within  the  30-day  period 
specified;  (2)  each  objection  is 
separately  numbered;  (3)  each  objection 
specifies  with  particularity  the 
provision(s)  of  the  regulation  to  which 
the  objection  is  directed;  (4)  each 
objection  on  which  a  hearing  is  desired 
specifically  requests  a  hearing;  and  (5) 
each  objection  for  which  a  hearing  is 
requested  includes  a  detailed 
description  of  the  basis  for  the  objection 
and  the  factual  inforaiation  or  analysis 
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in  support  thereof.  16  CFR  1502.6(a). 
(Failure  to  submit  a  description  and 
analysis  for  an  objection  constitutes  a 
waiver  of  the  right  to  a  hearing  on  that 
objection.  Id.  at  1502.6(aH5).) 

The  Commission  will  publish  a  notice 
in  the  Federal  Register  specifying  any 
parts  of  the  regulation  that  have  been 
stayed  by  the  filing  of  proper  objections 
or,  if  no  objections  have  been  filed, 
stating  that  fact.  Id.  at  §  1502.7.  As  soon 
as  practicable,  the  Commission  will 
review  any  objections  and  hearing 
requests  that  have  been  filed  to 
determine  whether  the  regulation 
should  be  modified  or  revoked,  and 
whether  a  hearing  is  justified.  Id.  at 
§  1502.8. 

m.  Comments  on  the  Proposal 

The  Commission  received  10 
comments  in  response  to  the  notice  of 
proposed  rulemudng.  All  commenters 
supported  raising  the  upper  limit  of  the 
fuse  bum  time  regulation  from  6  to  9 
seconds.  Other  issues  raised  by  the 
comments  are  discussed  below. 

1.  Comment:  Ban  of  consumer 
fireworks.  The  National  Fire  Protection 
Association  ("NFPA")  urged  the 
Commission  to  adopt  NFPA's  position, 
stated  in  its  Model  Fireworks  Law,  that 
fireworks  should  not  be  used  by 
consumers  but  should  be  strictly  limited 
to  trained  professionals  who  operate  in 
accordance  with  applicable  codes. 
(Short  of  this  preferred  solution,  the 
NFPA  supports  the  proposed  change  to  . 
the  fuse  bum  time  regulation  to  help 
reduce  injuries.)  Similarly,  although 
Prevent  Blindness  America  opposes  the 
sale,  distribution,  and  use  of  Class  C 
fireworks,  that  group  supports  the 
amendment  because  it  will  "improve 
public  safety." 

Response:  The  only  way  that  the 
Commission  could  directly  accomplish 
NFPA's  preferred  goal  of  keeping 
fireworks  out  of  the  hands  of  consiuners 
would  be  to  ban  all  consimier  fireworks. 
See  15  U.S.C.  1263.  That  alternative  is 
beyond  the  scope  of  this  proceeding. 

2.  Comment:  Continuation  of  the 
current  enforcement  policy  allowing  2  to 
3 -second  fuse  burn  times.  The  AFSL 
pointed  out  that  the  Commission's 
current  enforcement  policy  allows  a  2  to 
3-second  lower  limit  of  fuse  bum  time 
for  some  fireworks.  The  Commission 
has  indicated  that,  at  some  time  after  the 
regulation  is  amended,  the  S-second 
minimum  for  all  subject  fireworks 
would  be  strictly  enforced.  However, 
the  Commission  also  indicated  that  the 
current  2  to  3-second  policy  would 
remain  in  effect  for  a  time  after  the 
effective  date  of  the  regulation  so  as  to 
minimize  any  adverse  economic  effect 
on  manufacturers.  The  AFSL  and  some 


other  industry  members  requested  that    - 
this  enforcement  poUcy  be  extended  for 
1  year  after  the  effective  date  of  the 
regulation. 

Response:  The  Commission  agrees 
that  strict  enforcement  of  the  3-second 
lower  limit  of  fiise  bum  time  fc»-  all 
fireworks,  as  soon  as  the  amended  rule 
goes  into  efiisct,  would  pose  some 
adverse  economic  impact  on  the 
industry.  Fireworks  produced  before 
then  that  have  2  to  3-second  fuse  bum 
times,  although  complying  with  the 
Commission's  enforcement  policy  that 
was  in  effect  when  these  fireworks  were 
made,  would  be  banned.  This  would 
cause  an  unwarranted  economic  burden 
on  the  industry. 

CPSC  staff  discussion  with  an 
industry  commenter  indicated  that  the 
July  4th  season  represents  peak  demand 
in  the  U.S.  for  fireworks  and  that 
domestic  and  imported  fireworks  to 
meet  that  demand  should  be  in  U.S. 
distribution  channels  by  mid-May  at  the 
latest.  It  seems  reasonable  to  assume 
that  all  noncomplying  current  inventory 
is  intended  for  the  1997  July  4th  season. 
Therefore  Juine  30, 1997,  is  an 
appropriate  cut-off  date  for  the 
enforcement  p>olicy  allowing  2  to  3- 
second  fuse  bum  times  for  most 
fireworks.  Accordingly,  the  Commission 
will  not  bring  enforcement  actions 
against  fireworks  on  the  basis  of  fuse 
bum  times  between  2  and  3  seconds  for 
fireworks  that  are  first  distributed  in 
commerce  in  the  United  States — by 
being  imported  into  the  U.S.  or  shipped 
from  a  U.S.  manufacturer — by  June  30, 
1997. 

The  June  30, 1997,  date  for  ending  the 
enforcement  poUcy  allowing  the 
introduction  into  commerce  of  fireworks 
having  fuse  bum  times  of  between  2  and 
3  i  3conds  assumes  that  no  objections 
will  be  received  to  amending  the  fuse 
bum  time  to  3  to  9  seconds.  However, 
as  explained  in  Section  11  of  this  notice, 
if  objections  are  received,  the  effective 
date  of  the  amendment  could  be  delayed 
considerably.  To  account  for  this 
possibility,  the  Commission  is 
extending  this  enforcement  policy  until 
June  30,  1997,  or  until  6  months  after 
the  effective  date  of  the  amendment 
allowing  3  to  9-second  fuse  bum  times, 
whichever  is  later.  ^ 

3.  Comment:  Interim  policy  allowing 
fuse  bum  times  between  6  and  9 
seconds.  The  notice  of  proposed 
rulemaking  indicated  that  the  earliest 
possible  effective  date  for  the  final  rule 
would  be  31  days  after  the  final  rule  was 
published  in  the  Federal  Register.  The 
AFSL  stated  that,  if  there  are  no 
objections  to  amending  the  regulation, 
the  pending  3  to  9-second  amendment 
should  be  implemented  as  an 


enforcement  policy  at  the  close  of  the 
comment  period.  'The  AFSL  commented 
that  this  would  allow  the  safety  benefit 
to  be  immediately  reahzed. 

The  AFSL  also  commented  that 
immediately  implementing  the 
amended  upper  fuse  bum  time  limit 
would  allow  a  significant  amount  of  the 
devices  for  the  1997  fireworks  season  to 
comply  with  the  new  requirement.  If  the 
amendment  were  not  allowed  to  be 
implemented  until  after  the  rule  became 
effective,  AFSL  stated,  "the  positive 
impact  that  the  rule  is  expected  to  have 
on  consiunw  safety  is  virtually  lost  until 
the  1998  fireworks  season." 

Response:  The  Commission  believes  it 
is  in  the  pubUc  interest  to  allow  the 
manufacture  of  fireworks  with  a  9- 
second  upper  limit  of  fuse  bum  time  as 
soon  as  possible.  Such  a  change  should 
reduce  injuries  caused  by  .short  fuse 
bum  times.  Accordingly,  the 
Commission's  staff  sent  a  letter,  dated 
November  7, 1996,  to  the  petitioner  and 
other  major  fireworks  trade  associations 
aimouncing  an  interim  policy  allowing 
manufacturers  to  begin  immediately 
producing  fireworks  to  the  9-second 
upper  limit  of  fuse  bum  time. 

4.  Comment:  Consumer  Survey.  As 
part  of  a  class  assignment,  students  from 
Florida  International  University 
conducted  an  informal  survey  of  30 
people,  bom  9  through  54  years  of  age, 
to  determine  whether  they  thought 
banning  fireworks  was  the  best  solution 
to  the  problems  caused  by  their  use.  The 
respondents  preferred  increasing  the 
fuse  bum  time  as  the  best  course  of 
action  to  be  pursued.  The  students  also 
suggested  that,  in  the  future, 
consideration  be  given  to  having 
manufacturers  enclose  safety 
information  with  their  products. 

Response:  The  action  taken  by  the 
Commission  is  consistent  with  this 
comment,  insofar  as  it  relates  to  the 
scope  of  this  proceeding. 

IV.  Efifiective  Date 

Increasing  the  allowable  fuse  bum 
times  fix>m  the  range  of  3  to  6  seconds 
to  a  range  of  3  to  9  seconds  will  not 
have  any  adverse  effects  on 
manufacturers,  since  it  simply  provides 
a  wider  range  of  allowable  times.  Thus, 
the  Commission  is  making  the 
amendment  effective  as  soon  as 
practicable.  Under  21  U.S.C.  371(e),  30 
days  is  allowed  after  this  type  of  final 
rule  is  issued  to  receive  any  objections 
to  the  mle.  That  section  also  provides 
that  the  final  rule  may  not  become 
effective  before  the  30-day  period  for 
objections  expires.  As  noted  above,  if  no 
objections  are  filed,  the  Commission 
must  pubhsh  a  Federal  Register  notice 
stating  that  fact.  Therefore,  the 
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am«idinent  will  become  e£fi9ctive  on  the 
day  the  notice  afBiming  the  final  rule  is 
published  in  the  Fedaral  Register.  This 
approach  will  allow  interested  persons 
to  know  writh  greater  certainty  that  the 
amendment  had  in  £act  taken  effect, 
without  having  to  determine  wrhether 
another  party  had  filed  objections. 

As  noted  wove,  the  Commission's 
staff  currently  has  a  policy  of  not 
enforcing  against  fuse  bum  time 
violations  as  low  as  2  seconds  for  all 
subject  fireworks  except  reloadable  shell 
devices,  bottle  rockets,  and  jimiping 
jacks  that  exhibit  erratic  flight.  The 
Commission  intends  to  continue  the 
current  policy  with  respect  to  fuse  bum 
times  of  2  to  3  seconds  until  at  least 
June  30, 1997,  in  order  to  minimize  any 
adverse  economic  effects  on  the 
industry.  Thus,  subject  to  further  notice, 
no  enforcement  actions  will  be  brought 
on  the  basis  of  fuse  bum  times  between 
2  and  3  seconds  against  subject 
fireworks  that  are  imported  or  shipped 
from  a  U.S.  manufacturer  by  June  30, 
1997,  OT  6  months  after  the  efiiective 
date  of  the  amendment,  whichever  is 
longer. 

Also,  after  notifying  the  Commission, 
the  CPSC  staff  on  November  7, 1996, 
established  an  interim  policy  of 
allowing  fuse  bum  times  between  6  and 
9  seccmds.  Therefore,  until  the 
amendment  to  allow  fuse  bum  times  of 
between  3  and  9  seconds  becomes 
effective,  the  staff  will  not  bring 
enforcement  actions  based  on  fiise  bum 
time  violations  in  the  6  to  9-second 
range. 

V.  nnal  Regulatory  Flexibility  Analysis 

When  an  agency  undertakes  a 
rulemaking  preceding,  the  Regulatory 
Flexibility  Act.  5  U.S.C.  601  et  seq., 
generally  requires  the  agency  to  prepare 
initial  and  final  regulatory  flexibility 
analyses  describing  the  iinpact  of  the 
rule  on  small  businesses  and  other  small 
entities.  An  agency  is  not  required  to 
prepare  a  regulatory  flexibility  analysis 
if  the  head  of  an  agency  certifies  that  the 
rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  5  U.S.C  605. 

The  purpose  of  the  Regulatory 
Flexibility  Act,  as  stated  in  section  2(b) 
(5  U.S.C.  602  note),  is  to  require 
agencies,  consistent  with  their 
objectives,  to  fit  the  requirements  of 
r^ulations  to  the  scale  of  the 
businesses,  organizations,  and 
governmental  jurisdictions  subject  to 
the  regulations. 

Based  on  information  frtun  the  U.S. 
Department  of  Commerce  and  industry 
sources,  the  estimated  value  of  imported 
shipments  of  consiuner  fireworks  is 
about  S70  to  $100  million  annually. 


PracticaUy  all  of  the  imports  are  from 
China. 

Most  U.S.  firms  that  import, 
distribute,  or  manufacture  fireworics  for 
consiuner  use  are  small,  and  the  rule  is 
not  expected  to  result  in  any  adverse 
impact.  This  is  because  the  change  to  a 
longer  fuse,  which  should  increase 
producticm  costs  by  only  about  one 
percent,  will  generate  savings  as  a  result 
-of  fewer  rejections  of  fireworks  due  to 
fuse  bum  time  violations.  Based  on 
information  fit>m  a  trade  association  and 
CPSC's  Office  of  Compliance,  an 
estimated  40  to  50  percent  of  the 
rejections  of  fireworks  as  a  result  of 
private  and  CPSC  testing  are  due  to  fuse 
bum  time  violations.  The  savings  from 
the  reduced  violations,  according  to  a 
representative  of  an  industry  trade 
association,  could  reach  approximately 
$20  million  annually.  This  may  result  in 
lower  prices  to  the  consumer. 

Industry  sources  indicate  that  any 
necessary  adjustments  to  the 
manufactiuing  process  will  take    '  ' 
approximately  1  week  to  accomplish 
once  notification  is  received.  Since 
fireworks  which  comply  with  the 
current  3  to  6-second  fuse  bum  time 
requirement  will  necessarily  comply 
%vith  the  new  3  to  9-second  fuse  bvun 
time  requirement  and  because  the 
existing  enforcement  {>olicy  will  be 
continued  for  a  sufficient  period  of 
time — there  will  be  no  economic  impact 
resulting  frtmi  the  choice  of  effective 
date. 

VL  Environmental  Impact 

Pursuant  to  the  National 
Enviroiunental  Poficy  Act,  and  in 
accordance  with  the  Council  on 
Environmental  Quality  regulations  and 
CPSC  procedures  for  environmental 
review,  the  Commission  has  assessed 
the  possible  environmental  effacts 
associated  with  the  amendment  to  the 
fuse  bum  times  of  fireworks. 

The  Commission's  regulations  at  16 
CFR  1021.5(c)(1)  and  (2)  state  that  safety 
standards  for  consumer  products 
normally  have  little  or  no  potential  for 
affecting  the  human  environment.  Since 
the  acceptable  fuse  bum  times  will 
increase  from  the  range  of  3  to  6  seconds 
to  the  range  of  3  to  9  seconds — and 
because  the  existing  enforcement  policy 
will  be  continued  for  a  sufficient  period 
of  time — the  change  will  not  cause  any 
increase  in  noncomplying  fireworks, 
which  would  require  disposal. 
Therefore,  no  significant  environmental 
effiects  are  expected  frt>m  the  amended 
rule.  Accordingly,  neither  an 
environmental  assessment  nor  an 
environmental  impact  statement  is 
required. 


DL  Concluaioa 

List  <tf  Subjects  in  16  CFR  Part  1507 

Consiuner  pnttection.  Explosives. 
Fireworks. 

For  the  reasons  set  out  in  the 
preamble,  tiUe  16,  chapter  II,  part  1507, 
of  the  Code  of  Federal  Regulations  is 
amended  as  follows. 

PART  1507--nREWORKS  DEVICES 

1.  The  authority  citation  for  part  1507 
is  revised  to  read  as  follows: 

AulfawitT:  15  U.S.C  1261-1262,  2079(d): 
21  U.S.C  371(e). 

11507  J    [Amandad] 

2.  In  section  1507.3(a)(2),  remove  the 
words  "6  seconds"  and  add,  in  their 
place,  the  words  "9  seconds". 

Dated:  December  16, 1996. 

Sadye  E.  Dmin. 

Secretary.  Consumer  Product  Safety 
Commission. 

(FR  Doc.  96-32397  Filed  12-19-96;  8:45  am] 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

17  CFR  Parts  230. 232  and  239 
[Ralaaaa  No.  33-7373] 

Revisions  to  Forms  SB-1,  SB-2, 
Regulation  A  and  Regulation  S-T  With 
Regard  to  the  Appropriate  Place  for 
niing  for  Regtotrants  In  the  Regions 
Covered  t>y  the  Northeast,  Southeast, 
Midwest,  Central  and  Pacific  Regional 
Omoes 

AGENCY:  Securities  and  Exchange 

Commission. 

action:  Final  rules. 

SUMMARY:  The  Securities  and  Exchange 
Commission  ("Commission")  is 
amending  Forms  SB-1 ,  SB-2,  and 
Regulation  A  to  provide  that  registrants 
may  no  longer  file  their  Forms  SB-1  and 
SB-2  registration  statements  and 
Regulation  A  materials  in  the 
Commission's  Regional  Offices  given 
recenUy  implemented  changes  to  its 
filing  processing  programs.  All  such 
documents  must  be  filed  at  the 
Commission's  lieadquarters  in 
Washington,  D.C  Regulation  S-T,  the 
electronic  filing  regulation  of  the 
Commission,  also  is  being  amended  to 
reflect  this  change. 

EFFECTIVE  DATES:  The  rule  revisions  are 
effective  January  21, 1997,  except  that 
the  amendment  to  $  232.101(c)  is 
effective  May  5,  1997. 
FOR  FURTHER  MFORMATION  CONTACT: 
Barbara  C.  Jacobs  or  James  R.  Budge, 


•^ 
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(202)  942-2950,  Office  of  Small        ^ 
Business  Review,  Division  of 
Corporation  Finance,  Securities  and 
Exchange  Commission,  450  Fifth  Street, 
NW..  Mail  Stop  7-«.  Washington,  DC 
20549. 

SUPPLEMBITARY  INFORMATION:  The  ' 
Commission  is  adopting  amendments  to 
the  following  forms  and  rules:  Fonn  SB- 
1,'  Form  SB-2,2  Rule  252,3  Rule  254,* 
Rule  255,5  Rule  256,*  Rule  257,'  Rule 
259,8  Form  1-A,9  and  Form  2-A '° 
under  Regulation  A.'  ■  Rule  101(c)  of 
Regulation  S-T  '^  also  is  being  amended 
to  reflect  these  revisions.  The  purpose  of 
these  amendments  is  to  reflect  the  fact 
that  the  Regional  Offices  of  the 
Commission  will  no  longer  review  small 
business  issuer  registration  forms  and 
Regulation  A  material. 

I.  Amendments  ^        .     ' 

Forms  SB-1 "  and  SB-2  **  are  special 
registration  statement  forms  for  the  use 
of  small  business  issuers  '^  to  register 
their  secxmties  for  sale  under  the 
Securities  Act  of  1933.'*  Forms  SB-1 
and  SB-2  provide  that  a  registration 
statement  on  the  Form  relating  to  an 
initial  pubUc  offering  may  be  filed 
either  at  the  Commission's  Headquarters 
in  Washington,  D.C.,  or  in  certain 
Regional  or  District  Offices  for  the 
region  closest  to  the  registrant's 
principal  place  of  business.  Regulation 
A  provides  an  exemption  from  the 
registration  requirements  of  the 
S^nirities  Act  for  any  offering  made  in 
accordance  with  the  conditions  of  that 
exemption."  Regulation  A  requires  that 
an  offering  statement,  which  contains 
specified  information,  be  filed  either  at 


'  17  CTR  239.9. 

>  17  CFR  239.10. 

>17CyR  230.252.  "         -     '  -' 

«17CFR  230.254.  '.  = 

'   » 17  CFR  230.255.  '        •■  "- 

•17  CFR  230.256.  .      ." 

'  17  CFR  230.257.  * 

•17  era  230.259. 

» 17  era  239.90. 

«•  17  era  239.91.  "' 

■•17  era  230.251  «t«eq. 

'» 17  era  232.101(c). 

"Thii  form  U  available  to  a  small  businoss  iisuer 
to  raise  up  to  $10  million  in  a  12  month  period, 
under  certain  conditions. 

■«Tbe  form  is  available  to  any  small  business 
issuer  to  raise  any  dollar  amount  of  funds  in  cash. 
It  may  be  used  for  repeat  ofierings  as  long  as  the 
definition  of  small  business  issuer  is  applicable. 

"  A  small  business  issuer  is  a  United  States  or 
C«ni»fliM"  company  that  has  not  had  more  than  $25 
million  in  revenues  during  its  most  recent  fiscal 
year  provided  that  the  aggregate  market  value  for  its 
outatanding  securities  held  by  non .affiliates  does 
not  exceed  $25  million.  See  Securities  Act  Rule  405 
(17  era  230.405)  and  Rule  12b-2  (17  era  240.12b- 
2)  under  the  Securities  Exchange  Act  of  1934 
("Exchange  Act")  (15  U.S.C  78a  et  aeq.). 

'•  15  U.S.C  77a  etae^. 

"17Cra230.251-.263. 


the  Commission's  Headquarters  in 
Washington,  D.C  or  with  certain 
Regional  or  District  Offices  for  the 
region  in  which  the  issuer's  principal 
business  operations  are  conducted  or 
proposed  to  be  conducted.'* 

On  October  9, 1996,  the  Commission 
annoimced  that  its  Regional  Offices  will 
no  longer  review  small  business  issuer 
registration  forms  and  Regulation  A 
filings  made  in  those  Offices  as  of 
October  15, 199&.>9  Rather,  fiUngs  made 
in  the  Regional  Offices  would  be 
accepted  and  forwarded  promptly  for 
review  to  the  special  new  Headquarters 
unit  that  specializes  in  small  company 
filings  and  the  needs  of  small 
businesses. 

n.  Purpose  of  Changes  and  Effiactive 
Dates 

The  purpose  of  today's  amendments 
is  to  require  Forms  SB-1  and  SB-2 
relating  to  initial  public  offerings  and 
Regulation  A  material  that  previously 
could  have  been  made  at  the  Regional 
Offices  to  be  filed  directly  at  the 
Commission's  Headquarters  in 
Washington,  D.C.  On  and  after  the 
effective  date  of  the  rule  revisions,  new 
filings  on  Forms  SB-1  and  SB-2,  as  well 
as  Regulation  A  material,  will  not  be 
accepted  in  any  of  the  Commission's 
Regional  or  District  Offices.  Filings 
pending  in  the  Northeast,  Midwest, 
Central  and  Pacific  Regional  Offices,  as 
well  as  the  .\tlanta  District  Office, 
before  the  effective  date  of  these  rules 
will  continue  to  be  processed  there  until 
effectiveness,  withtfrawal  or 
abandonment  unless  staffing 
requirements  necessitate  transfer  to  the 
Commission's  Headquarters.  Post- 
efiisctive  and  post-qualification 
amendments  relating  to  docimients 
previously  filed  in  the  Regional  or 
District  Offices  should  be  filed  at  the 
Commission's  Headquarters  in 
Washington,  D.C. 

Rule  101(c)(7)  of  Regulation  S-T»is 
being  revised  to  reflect  the  elimination 
of  fi^ng  with  the  Regional  or  District 
Offices  of  the  Commission. 
Consequently,  all  Forms  SB-1  and  SB- 
2  will  be  required  to  be  filed  via  the 
Commission's  Electronic  Data 
Gathering,  Analysis  and  Retrieval 
system  ("EDGAR")  rather  than  in  paper 
(as  was  previously  allowed  for  Regional 
Office  filings).^'  In  order  to  allow  small 


biisinesses  time  to  prepare  for  this 
change,  imtil  May  5, 1997  filing  via 
EDGAR  of  Forms  SB-1  and  SB-2 
relating  to  initial  public  offerings  only 
may  be  made  in  paper  at  the 
Commission's  Headquarters.  On  or  aftm 
May  5, 1997,  these  filings  must  be  made 
via  EDGAR  absent  a  hardship 
exemption.^^  Regulation  A  filings  will 
continue  to  l^  filed  in  paper  pursuant 
to  Rule  101(crof  Regulation  S-T." 

The  action  being  taken  today  is  an 
important  feature  of  a  Commission 
initiative  to  improve  generally  the 
regulatory  conditions  for  small  business. 
As  noted,  the  (Commission  has  created  a 
special  new  Headquarters  unit  that 
specializes  in  smaU  company  filings  and 
the  needs  of  small  businesses,  llie 
Commission  also  has  appointed  a 
special  ombudsman  to  serve  as  a  liaison 
and  agency  spokesman  for  the  concerns 
of  small  business.  Regional  liaisons  for 
small  companies  have  been  appointed 
in  each  of  the  (Dommission's  Regional 
Offices  so  that  a  Commission  staff 
member  is  always  available  locally  for 
entrepreneurs  to  contact.  Six  small 
business  town  hall  meetings  between 
the  Commission  and  small  businesses 
have  been  held  across  the  country,  and 
will  continue  to  be  held,  to  convey  basic 
information  to  small  businesses  about 
some  of  the  fundamental  requirements 
that  must  be  addressed  when  they  wish 
to  raise  capital  through  the  sale  of 
securities.  In  addition,  the  Commission 
is  learning  more  about  the  concerns  and 
problems  facing  small  businesses  in 
raising  capital  so  that  programs  can  be 
designed  to  meet  their  needs,  consistent 
with  the  protection  of  investors.  The 
Ckunmission  also  maintains  a  special 
selection  of  relevant  information  on  its 
World  Wide  Web  site  targeted  to  the 
interests  of  and  to  assist  small 
businesses  (http://www.sec.gov). 

The  rule  changes  are  generally 
effective  January  21. 1997.  The  change 
to  Regulation  S-T,  however,  is  effective 
May  5, 1997. 


<•  Securitiat  Act  Rule  252. 

•*  See  SEC  Press  ReleaMi  No.  96-123  (Octobw  9. 
1996). 

»17  era  232.101(c)(7). 

'■  Since  mandated  electronic  filing  commenced  in 
April  1993,  small  business  issuers  have  been 
required  to  file  small  business  registration 
•tttesjent  forma  via  EDGAR  If  the  registrant  mas 


subject  to  electronic  filing  and  choae  to  61a  at 

Headquarters. 

°  For  further  information  regarding  hartiahip 
exemptions,  see  Rule  202  of  Regulation  S-T  |17 
era  232.2021. 

Prior  to  May  5. 1997.  registrants  may  file  these 
registration  statements  electronically.  Reports  filed 
tvith  the  Commission  pursuant  to  Section  13(a)  or 
15(d)  of  the  Exchange  Act  (15  U.S.C  79ro(a)  and 
79o(d)]  must  be  filed  electronically.  See  Rule  101(a) 
of  ReguUtion  S-T  (17  CTR  232.101(a)). 

»Cun»nt  Rule  101(cK8)  of  Regulation  S-T  |17 
era  232.101(c)(8)].  Uitder  the  amendmenU  being 
adopted  today,  (c)(7),  which  prohibits  the  filing  of 
Regional  and  District  filings  via  EDGAR,  will  be 
removed  and  the  succeeding  paragraphs  will  be 
renumbered  so  that  Rule  101(c)(8),  which  pertains 
to  Regulation  A  filings,  will  become  Rule  101(cX7) 
of  Regulation  H-T. 


-V 
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The  CommiBsion  finds  in  accordance 
with  Sectioa  553(b)  of  the 
Administrative  Procedure  Act 
("APA")  24  that  this  action  relates  solely 
to  agency  organization,  procedure  or 
practice  and  that  such  section  makes 
unnecessary  the  notice  and  prior 
publication  required  by  that  Act  It 
follows  that  the  Rsgulatray  Flexibility 
Act  is  inapplicable.  UndexS  U.S.C.  804, 
this  rule  is  exempt  from  the  definition 
of  the  term  "rule"  for  purposes  of 
Chapter  8.  entitled  "Congressional 
Review  of  Agency  Rulemaking,"  since 
the  rule  is  a  rule  of  "agency 
organization,  procedure,  or  practice  that 
does  not  substantially  affect  the  rights  or 
obligations  of  non-agency  parties." 

m.  Statntory  Basis 

The  cunendments  to  the  Commission's 
rules  and  forms  are  being  made 
pursuant  to  Section  19(a)  of  the 
Securities  Act. 

List  ofSnbiects  in  17  CFR  Parts  230, 
232  and  239 

Reporting  and  recordkeeping. 
Securities. 

Text  itf  the  Amendments 

In  accordance  with  the  foregoing. 
Title  17,  Chapter  II  of  the  Code  of 
Federal  Regulations  is  amended  as 
follows: 

PART  230-GENERAL  RULES  AND 
REQULATKMIS,  SECURITIES  ACT  OF 
1933 

1.  The  authority  citation  for  part  230 
continues  to  read  in  part  as  follows: 

Ai^ority:  15  U.S.C  77b,  77f,  77g.  77h,  77j, 
77i,  77S8S,  78c.  78d,  787,  78m.  78n,  78o,  78w. 
78lKd),  79t.  80a-8.  80a-29.  80a-30.  and  80a- 
37,  unless  otherwise  noted. 
•         •         •         •         • 

2.  By  amending  §  230.252  by  revising 
paragraph  (e)  and  the  second  sentence 
of  paragraph  (h)(1)  to  read  as  follows: 

f23(L2S2    Offering  stalament 

(e)  Number  of  copies  and  where  to 
file.  Seven  copies  of  the  offering 
statement,  at  least  one  of  which  is 
manually  signed,  shall  be  filed  with  the 
Commission's  main  office  in 
Washington,  D.C 
***** 

(h)  Amendments.  (1)  *  •  •  Seven 
copies  of  every  amendment  shall  be 
filed  with  the  Commission's  main  office 
in  Washington,  D.C.  *   *  * 

3.  By  amending  §  230.254  by  revising 
the  first  sentence  of  paragiraph  (b)(1)  to 
reed  as  follows: 


1230294    SoMcHatloiioflntawtclocuiiiant 
for  uaa  pilor  to  an  offailiiQ  atalaaMRt, 

•  •        •       »       *  -f '         -    . 

(b)  •  •  •  *  - 

(1)  On  or  before  the  date  of  its  first 
use,  the  issuer  shall  submit  a  copy  of 
any  written  document  or  the  script  of 
any  broadcast  with  the  Commission's 
main  office  in  Washington,  D.C. 
(Attention:  Office  of  Small  Business 
■  Review).  *  *  * 

•  •        •        •        • 

4.  By  amending  §  230.255  by  revising 
the  first  sentence  after  paragraph  (a)(1) 
to  read  as  follows^ 

fasoass    PraMmlnafy  offering  drcularfc. 

(1)  *  •  •  '      :      '^ 

An  offaring  statement  pursuant  to 
Regulation  A  relating  to  these  securities  has 
been  filed  with  the  Securities  and  Exchange 
Commission.  *  *  * 

•  •         *         *         •  .     ^ 

5.  By  amending  §  230.256  by  revising 
the  introductory  text  to  read  as  follows: 


**5  VS.C.  553(b). 


f230.2S6    nilngoft 

While  not  a  condition  to  an 
exemption  piusuant  to  this  provision, 
seven  copies  of  any  advertisement  or 
written  communication,  or  the  script  of 
any  radio  or  television  broadcast,  shall 
be  filed  with  the  main  office  of  the 
Commission  in  Washington.  D.C 
***** 

6.  By  amending  §  230.257  by  revising 
the  first  sentence  of  the  introductq^y 
text  to  read  as  follows: 

S230.2S7    Report  of  sales  and  use  of 
proceeds. 

While  not  a  condition  to  an 
exemption  pursuant  to  this  provision, 
the  issuer  and/or  each  selling  security 
holder  shall  file  seven  copies  of  a  report 
concerning  sales  and  use  of  proceeds  on 
Form  2-A  (§  239.91  of  this  chapter),  or 
other  prescribed  form  with  the  main 
office  of  the  Commission  in 
Washington,  D.C.  *  *  * 
•        •        *        •        * 

7.  By  amending  §  230.259  by  revising 
the  last  sentence  of  paragraph  (a)  to  read 
as  follows:  .-• .  -» 

1230259    Withdrawal  or  abandonment  of 
offering  itatomenti. 

(a)  •  •  *  The  application  for 
withdrawal  shall  state  the  reason  the 
offering  statement  is  to  be  withdrawn, 
shall  be  signed  by  an  authorized 
representative  of  the  issuer  and  shall  be 
provided  to  the  main  office  of  the 
Commission  in  Washington,  D.C  ^  *  * 


PART  232-REQULATION  S-T— 
GENERAL  RULES  AND  REGULATIONS 
FOR  ELECTRONIC  RLMOS 

8.  The  authority  citation  fw  part  232 
continues  to  read  as  follows: 

Aodiority:  15  U.S.C  77f,  77g,  77h.  77j, 
77s(a).  77s88(a).  78c(b),  7«/.  78m,  78n,  78o(d). 
78w(a),  7dH[d).  79t(a),  80a-8.  808-29,  80»-30 
and  80a-37. 

1232.101    [Amended) 

9.  By  amending  §  232.101  by 
removing  paragraph  (c)(7)  and  by 
redesignating  paragraphs  (c)(8)  through 
(cM20)  as  paragraphs  (c)(7)  through 
(c)(19). 

PART  239— FORMS  PRESCRIBED 
UNDER  THE  SECURITIES  ACT  OF  1933 

•    10.  The  authority  citation  for  part  239 
continues  to  read  in  part  as  follows: 

Authority:  15  U.S.C  77f,  77g,  77h,  77j,  77s. 
77SSS,  78c,  787,  78m,  78n,  78o(d),  78w(a), 
787Ad),  79e,  79f.  79g,  79j.  791.  79m.  79n.  79q. 
79t.  80e-8.  80a-29.  80a-30  and  80a-37, 
unless  otherwise  noted. 


{238.9    [Fonn  8B-1— Amendedl 

11.  By  amending  Form  SB-1 
(referenced  in  §  239.9)  by  revising 
General  Instruction  A.2.  and  removing 
General  Instruction  A.4.  and  A.5.  to  read 
as  follows: 

Note:  The  text  of  Fomi  SB-1  does  not  and 
the  amendments  will  not  appear  in  the  Code 
of  Federal  Regulations. 

FORM  SB-1 


General  Instructioiis 

A.  Use  of  Form  and  Place  of  Filing 

***** 

2.  The  small  business  issuer  shall  file  the 
registration  statement  in  the  Washington, 
D.C  office. 


{239.10    [Form  SB-2  amended] 

12.  By  amending  Form  SB-2 
(referenced  in  §  239.10)  by  revising 
General  Instruction  A.2.  and  removing 
General  Instruction  A.4.  to  read  as 
follows: 

NolK  The  text  of  Fonn  SB-2  does  not  and 
the  amendments  will  not  appear  in  the  Code 
of  Federal  Regiiiations. 

FORM  SB-2 


GenarallBitnictioiis 

A  Use  of  Form  and  Place  of  Filing 

***** 

2.  O^rings  on  Form  SB-2  shall  be  filed  in 
the  Washington,  D.  C  office. 


>.-  ^ 
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}  239.90    [Fonn  1-A  AfiMnd«4| 

13.  By  amending  Form  1-A  •  •  ^ 
(leferanced  in  §  239.90)  by  removing  the 
last  two  sentences  of  General  Instruction 

n. 

Note:  Th^  text  of  Fpim  1-A  does  not  and 
the  amendments  will  not  appear  in  the  Gxie 
of  Federal  Regulations. 

f239J1    [Fonn  2-A  amended] 

14.  By  amending  Form  2-A  (§239.91) 
by  revising  General  Instructions  to  read 
as  follows: 

Note:  The  text  of  Fomi  2-A  does  not  and 
the  amendments  will  not  appear  in  the  Code 
of  Federal  Regulations. 

FOSMS-A 


GaiMial  InstniLUiNU 


The  report  shall  be  filed  in  accordance 
with  the  provisions  of  Rule  257  of  Regulation 
A. 

Answer  each  item  in  the  box(es)  or  spaces 
provided.  If  additional  space  is  required  for 
any  response,  continue  the  respofase  on  an 
attached  sheet. 

If  the  issuer  is  required  to  file  any  report(s) 
on  this  form  subsequent  to  its  initial  filing, 
each  subsequent  filing  shall  be  deemed  an 
amendment  to  the  initial  filing.  Do  not  report 
in  any  amendment  responses  to  Items  3-11 
unless  the  information  has  changed. 

No  fee  is  required  to  accompany  this  filing. 

Seven  copies  of  the  form  shall  be  filed  with 
the  main  office  of  the  Commission  in 
Washington,  D.Q  At  least  one  copy  of  the 
form  shall  be  manually  signed;  other  copies 
may  bear  typed  or  printed  signatures. 
•         •         •         •         • 

Dated:  December  16, 1996. 

By  the  Commission.  -     ^ 

Jonathan  G.  Katz, 
Secretary. 

(FR  Doc.  96-32336  Filed  12-l»-96;  8:45  am] 
HLUNO  cooe  ano-oi-p 


SOCIAL  SECURrnr  ADMINISTRATION 

20  CFR  Part  416      ^ 
[Regulations  No.  IQ 
RIN0960-AE59 

Supplemental  Security  Income  for  tfw 
Aged.  Blind,  and  DIsablad;  Dedicated 
Accounts  and  Installment  Payments 
for  Certain  Past-Due  SSI  Benefits 

AQENCY:  Social  Security  Administration. 
ACTION:  Interim  final  rule  with  request 
for  comments. 

summary:  These  regulations  reflect  and 
implement  amendments  to  the  Social 
Security  Act  (the  Act)  made  by  sections 
213  and  221  of  the  Personal 
Responsibility  and  Work  Opportunity 
Reconciliation  Act  of  1996.  Section  213 


requires  the  establishment  of  accounts 
in  financial  institutions  for  the  ptayment 
of  past-due  SSI  benefits  exceeding  6 
months'  benefits  to  representative 
payees  on  behalf  of  children  tmder  age 
18.  These  accounts  will  be  dedicated  for 
certain  piuposes  by  restrictions  on  the 
use  of  such  past-due  benefits.  Section 
221  requires  past-due  SSI  benefits 
which  equal  or  exceed  12  months' 
benefits  to  be  paid  in  installments,  with 
certain  exceptions. 
DATES:  These  interim  final  rules  are 
effective  on  December  20, 1996.  To  be 
sure  that  your  comments  are  consideoed, 
we  must  receive  them  no  later  than 
February  18, 1997. 
ADDRESSES:  Comments  should  be 
submitted  in  writing  to  the 
Commissioner  of  Social  Security,  P.O. 
Box  1585,  Baltimore,  MD  21235,  sent  by 
telefax  to  (410)  966-2830,  sent  by  E-mail 
to  "regulations6ssa.gov",  or  dehvered 
to  the  Division  of  Re^gulationsand 
Rulings,  Social  Sectuity  Administration, 
3-B-l  Oj)erations  Building,  6401 
Seciirity  Boulevard,  Baltimore,  MD 
21235,  between  8:00  a.m.  and  4:30  p.m. 
on  regular  business  days.  Comments 
received  may  be  inspected  during  these 
hours  by  making  arrangements  with  the 
contact  person  shown  below. 
FOR  FURTHER  INFORMATION  CONTACT: 
Regarding  this  Federal  Register 
dociunent — Richard  M.  Bresnick,  Legal 
Assistant,  Division  of  Regulations  and 
Rulings,  Social  Security  Administration, 
6401  Sectuity  Boulevard,  Baltimore,  MD 
21235,  (410)  965-1758;  regarding 
eligibiUty  or  filing  for  benefits — our 
national  toll-free  number,  1-800-772- 
1213. 

SUPPLEMENTARY  MFORMATKM:  The 
Personal  ResponsibiUty  and  Work 
Opportunity  Reconciliation  Act  of  1996, 
PubUc  Law  (Pub.  L.)  104-193,  was 
enacted  on  August  22, 1996.  Section  213 
of  Pub.  L.  104-193  amended  section 
1631(a)(2)  of  the  Act.  effective  for 
payments  made  after  August  22. 1996, 
by  adding  a  new  subparagraph  (F)  to 
require  the  representative  payee  of  an 
eUgible  individual  under  age  18  to 
establish  "an  accoimt  in  a  financial 
institution"  (which  we  will  refer  to  as 
a  "dedicated  account")  if  the  individual 
is  eligible  for  past-due  monthly 
supplemental  seciuity  income  (SSI) 
benefits  (including  any  federally 
administered  State  supplementary 
payments)  which  (after  any  withholding 
for  interim  assistance  reimbursement 
(lAR)  to  States)  exceed  six  times  the 
Federal  Benefit  Rate  (FBR)  plus  any 
federally  administered  State 
supplementation.  Once  the  dedicated 
accoimt  has  been  established  by  the 
representative  payee  for  the  eligible 


individual,  SSA  will  direct  deposit  the 
past-due  benefits  into  the  dedicated 
account  Any  subsequent  past-due 
benefits  payable  which  exceed  six  times 
the  FBR  pltis  any  fedeiMly  administered 
State  supplementation  also  must  be 
deposited  directly  by  SSA  into  the 
dedicated  account.  However,  if  the 
eligible  individual  receives  subsequent 
past-due  ben^ts  which  are  less  than  or 
equal  to  six  times  the  FBR  plus  any 
federally  administered  State 
supplementation,  these  past-due  ■ 
benefits  may  be,  but  are  not  required  to 
be,  deposited  into  the  dedicated  aocoimt 
by  the  representative  payee.  Other  funds 
representing  an  SSI  underpayment 
which  are  equal  to  or  greater  than  the 
Federal  Benefit  Rate  also  may  be 
deposited  into  such  an  accoimt. 

Section  213  provides  that  funds  in  the 
dedicated  account  are  to  be  use<ionly 
for  certain  specified  purposes,  primarily 
those  related  to  the  cold's 
impairment(s).  Under  the  new  statutofy 
provision,  the  use  of  dedicated  account 
funds  for  unauthorized  items  or  services 
is  considered  a  "misapplication"  of 
benefits.  A  representative  payee  who 
knowingly  misappUes  frmds  from  a 
dedicated  account  shall  be  personally 
Uable  to  the  Commissioner  of  Social 
Security  (the  Commissioner)  in  an 
amount  equal  to  the  amount  misapplied. 
Section  213  also  requires  SSA  to 
establish  a  system  to  monitor 
representative  payee  activity  with 
respect  to  dedicated  accounts. 

Sections  213(b)  and  213(c)  of  Pub.  L. 
104-193  also  amended  sections  1613(a) 
and  1612(b)  of  the  Act,  respectively,  to 
provide  an  exclusion  from  resources  for 
funds  in  a  dedicated  account 
established  and  maintained  in 
accordance  with  section  1631(a)(2)(F)  of 
the  Act,  including  accrued  interest  or 
other  earnings  thereon,  and  to  provide 
an  exclusion  from  income  for  such 
interest  and  eamines. 

Section  221  of  Pi3).  L.  104-193  also 
afiiscts  the  pa3mient  of  large  SSI  past-due 
benefits  payable  to  SSI  recipients.  This 
statutory  provision,  which  is  effective 
for  past-due  benefits  paid  on  December 
1, 1996  or  later,  amended  section 
1631(a)  of  the  Act  by  adding  a  new 
paragraph  (10)  which  requires  payment 
of  lai^  past-due  benefit  amounts  in 
installments.  Prior  to  this  provision,  we 
paid  past-due  benefits  directly  to  the 
eligible  individual  or  the  representative 
payee  in  a  lump  sum  payment.  Under 
the  new  statutory  provision,  past-due 
benefits  (including  any  federally 
administered  State  supplementary 
payments)  in  an  amount  that  (after 
reimbursement  for  lAR)  equals  or 
exceeds  12  times  the  FBR  plus  any 
federally  administered  State 


■  *.  0  ■^*5-'' . 
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supplementation  payable  to  an  eligible 
individual  (or  an  eligible  individual  and 
eligible  spouse),  generally  must  be  paid 
in  installments.  Sucb  past-due  benefits 
will  be  paid  in  nit  more  than  3 
installments,  with  the  first  and  second 
installment  not  exceeding  12  times  the 
FBR  phis  any  State  supplementation. 
The  installment  payments  will  be  made 
at  6-month  intervals. 

There  are  two  statutory  exceptions  for 
which  the  installment  payment 
requirements  do  not  apply.  They  are:  (1) 
wtwn  the  individual  has  a  medically  . 
determinable  impairment  which  is 
expected  to  result  in  death  within  12 
months;  ot  (2)  when  an  individual  is 
ineligible  for  benefits  and  it  is 
determined  he  or  she  is  likely  to  remain 
ineligible  for  the  next  12  months. 

Section  221  also  provides  an 
exception  to  the  limitation  on  the 
amoimt  of  the  first  and/or  second 
installment  payments  when  the 
individual  has  certain  outstanding  debts 
or  current  or  anticipated  expenses.  The 
exception  applies  when  there  are:  (1) 
outstanding  debts  due  to  food,  clothing, 
shelter,  or  medically  necessary  services, 
suppUes  or  equifftnent.  or  medicine;  or 
(2)  current  or  anticipated  expenses  in 
the  near  future  due  to  the  purchase  of 
a  home,  or  medically  necessary  services, 
supplies  or  equipment,  or  medicine. 

The  standard  limitation  on  the  first 
and  second  installment  payments  may 
be  increased  by  the  amount  of  the  debts 
or  expenses  described  above.  This 
increase  only  applies  with  respect  to 
debts  or  expenses  that  are  not  subject  to 
reimbursement  by  a  pubUc  assistance 
program,  die  Secretary  of  Health  and 
Human  Services  under  title  XVIII  of  the 
Act,  a  State  plan  approved  under  title 
XDC  of  the  Act,  or  any  private  entity  that 
is  legally  Uable  to  make  payment 
according  to  an  insurance  pohcy, 
prepaid  plan,  or  other  arrangement. 

Explanation  of  Revisions 

We  are  amending  existing  regulations 
at  §§416.535.  416.538,  416.542, 
416.570,  416.640,  416.1124,  and 
416.1210  and  adding  new  §§  416.545. 
416.546,  and  416.1247. 

We  are  amending  §  416.535  to  refer  to 
§§416.545  and  416.546.  respectively,  on 
the  payment  in  installments  of  past-due 
benefits  and  the  use  of  dedicated 
accounts  for  the  deposit  of  past-due 
benefits,  that  exceed  amounts 
determined  imder  statutorily  prescribed 
formulas. 

We  are  amending  §416.538  to  explain 
that  a  dedicated  "iccount  must  be 
established  for  the  deposit  of  past-due 
benefits  for  individuals  tinder  age  18 
who  have  representative  payees  if  the 


amount  of  the  past-due  boiefits  meets 
the  formula  in  §  416.546. 

We  are  amending  §  416.542  to  refer  to 
§416.545  on  instalLnent  payments  for 
large  past-due  benefits  and  adding  a 
paragraph  to  discuss  how  we  will  pay 
past-due  benefits  when  a  dedicated 
account  is  required  to  be  established. 

We  are  adding  a  new  §  416.545  which 
explains  that  when  an  eligible 
individual  is  due  past-due  benefits 
which  (after  reimbursement  for  lAR) 
equal  or  exceed  12  times  the  FBR  plus 
any  federally  administered  State 
supplementation,  the  payments 
generally  are  required  to  be  made  in 
installments.  This  section  also  explains 
the  exceptions  to  the  installment 
payment  requirements  for  certain 
individuals.  This  section  also  discusses 
^en  the  amount  of  the  installment 
payment  may  be  increased  due  to 
certain  outstanding  debts  or  current  or 
anticipated  expenses. 

We  also  are  adding  a  new  §  416-546 
which  explains  that  when  an  individual 
imder  age  18  who  has  a  representative 
payee  is  eligible  for  the  payment  of  past- 
due  benefits  in  an  amount  (after 
reimbursement  for  LAR)  that  exceeds  six 
times  the  FBR  plus  any  federally 
administered  State  supplementation, 
these  past-due  benefits  must  be 
deposited  into  a  dedicated  account.  The 
new  section  also  reflects  that  certain 
subsequent  past-due  benefits  and 
underpayments  may  be,  but  do  not  have 
to  be,  deposited  into  the  dedicated 
account. 

We  are  adding  a  statement  to  the  end 
of  §  416.570  that  funds  in  a  dedicated 
account  cannot  be  used  to  repay  an 
overpayment  under  title  II  or  title  XVI 
of  the  Act.  This  prohibition  is  based  on 
the  fact  that  overpayment  repayment  is 
not  among  the  allowable  uses  of 
dedicated  account  funds  listed  in 
§  416.640(e),  as  it  is  not  related  to  the 
individual's  impairment. 

We  are  adding  a  paragraph  to 
§  416.640  explaining  when 
representative  payees  are  required  to 
estabUsh  a  dedicated  account  in  a 
financial  institution  into  which  certain 
past-due  payments  must  be  deposited  as 
described  in  §  416.546.  We  also  describe 
the  types  of  dedicated  accoimts  the 
representative  payee  may  establish  and 
how  they  are  to  be  established.  The 
allowable  types  of  accounts  are 
intended  to  alleviate  the  risk  of  loss  of 
principal,  ensure  accessibility,  and 
ensure  representative  payee 
accountabihty. 

We  also  explain  in  §  416.640  that 
funds  in  these  accounts  are  to  be  used 
only  for  certain  specified  items  or 
services,  primarily  those  related  to  the 
individual's  impairment.  Limitations  on 


expenditures  continue  until  all  funds  in 
the  account  are  depleted  or  SSI 
eligibihty  terminates.  If  a  representative 
payee  knowingly  uses  funds  in  the 
account  for  unauthorized  expenditures, 
the  representative  payee  will  be  Uable  to 
the  Commissioner  to  repay  the  amount 
misapplied.  We  also  state  that  this 
amount  is  not  an  "overpayment"  as 
defined  in  §  416.537.  We  also  explain 
that  the  recordkeeping  requirements  in 
§§  416.635  and  416.665  apply  to  these 
accoimts. 

Based  upon  the  report  to  Congress  of 
the  National  Commission  on  Childhood 
Disability,  issued  October  10, 1995,  we 
deemed  it  best  that  our  regulations  not 
attempt  to  provide  specific  guidelines 
for  what  iten^  or  services  would  be 
appropriated  "impairment-related." 
Tne  repmtnoted  the  testimony  of 
advocat^^r  disabled  children  as  to  the 
vast  array  of  possible  impairment- 
related  items  and  service*.  Accordingly, 
the  appropriateness  of  an  expenditure 
will  be  dcKdded  on  a  case-by-case  basis 
within  the  context  of  each  child's  needs 
and  impainnent(s).  Therefore,  in  this 
section,  we  have  provided  broad 
guidelines  in  this  area. 

We  are  revising  §  416.1124  by  adding 
interest  or  other  earnings  on  a  dedicated 
accoimt  which  is  excluded  from 
resources  to  the  list  of  unearned  income 
exclusions  in  paragraph  (c). 

We  are  revising  §  416.1210  by  adding 
dedicated  accounts  to  the  list  of 
excluded  resources. 

We  are  adding  a  new  §  416.1247 
explaining  the  exclusion  from  resources 
of  dedicated  accoimts  and  interest  or 
other  earnings  on  the  account. 

Under  these  interim  final  rules,  the 
dedicated  account  must  be  kept  separate 
from  all  other  resources  in  order  for  the 
income  and  resource  exclusions  to 
apply.  No  commingling  of  other  funds 
in  the  account  will  be  permitted.  Not 
only  does  commingling  appear  to  be 
precluded  by  the  specified  mandatory 
and  discretionary  deposits  that  must  or 
may  be  made  into  a  dedicated  account, 
but  to  permit  commingling  of  other 
funds  into  the  dedicated  accoimt  would 
impose  unduly  burdensome  reporting 
and  recordkeeping  requirements  on 
representative  payees.  In  addition,  such 
commingling  would  impose 
administratively  time-consuming  and 
complex  monthly  proration 
computations  on  the  part  of  SSA  related 
to  interest  and  other  earnings  on  the 
account.  Prior  administrative  experience 
with  allowing  commingling  in  excluded 
burial  fund  accounts  led  Us  to  prohibit 
commingling  in  such  accounts  based  on 
this  adniinistrative  burden  (see 
§  416.1231(b)  and  55  FR  28373  (July  11. 
1990)). 


'V. 


Fedaral  Registn*  /  Vol.  61.  No.  246  /  Friday,  Deoanhm  20.  1996  /  Rules  and  Ragulaticms      67205 


We  also  e)q>l8in  in  §416.1247  that  the 
income  and  resoiuce  exclusions 
continue  during  a  period  of  suspension 
or  eligibility  for  which  no  payment  is 
due.  so  long  as  the  individiial's 
eligibility  has  not  been  terminated. 
Once  eligibility  terminates,  previously 
excluded  fundis  may  not  be  excluded  if 
the  individual  establishes  a  subsequent 
period  of  eUgibility  by  filing  a  new 
application. 

Electronic  Versions  '  '-' 

The  electronic  file  of  this  document  is 
available  on  the  Federal  Bulletin  Board 
(FBB)  at  9:00  a.m.  on  the  date  of 
publication  in  the  Federal  Register.  To 
download  the  file,  modem  dial  (202) 
512-1387.  The  FBB  instructions  wrill 
explain  how  to  download  the  file  and 
the  fee.  This  file  is  in  WordPerfect  and 
Mrill  remain  on  the  FBB  diuing  the 
comment  period. 

Regulatory  Procedures 

Pursiiant  to  section  7D2(a)(5)  of  the 
Act.  42  U.S.C.  902(a)(5),  as  amended  by 
section  102  of  Pub.  L.  103-296,  SSA 
follows  the  Administrative  Procedure 
Act  (APA)  rulemaking  procedures 
specified  in  5  U.S.C.  553  in  the 
development  of  its  regulations.  The 
APA  provides  exceptions  to  its  prior 
notice  and  pubUc  comment  procediu«s 
when  an  agency  finds  there  is  good 
cause  for  dispensing  with  such 
procedures  on  the  basis  that  they  are 
impracticable,  imnecessary,  or  contrary 
to  the  public  interest.  We  have 
determined  that,  under  5  U.S.C 
553(b)(B),  good  cause  exists  for 
dispensing  with  the  notice  and  public 
comment  procediu^s  in  this  case. 

PubUc  Law  104-193  was  signed  into 
law  on  August  22.  1996.  Section  213 
was  made  effective  on  August  23, 1996, 
and  section  221  was  made  effective  on 
December  1, 1996.  Moreover,  sections 
215  and  222,  respectively,  require  the 
Commissioner  to  issue  regulations  as 
may  be  necessary  to  carry  out  the 
amendments  mad*)  by  sections  213  and 
221,  respectively,  within  3  months  after 
enactment  (i.e.,  by  November  22, 1996). 
Accordingly!;  to  issue  these  rules  to 
implement  sections  213  and  221  as  a 
notice  of  proposed  rulemaking  would 
have  delayed  issuance  of  final  rules 
until  well  past  the  statutory  effective 
dates  and  regulatory  issuance  deadline. 
Issuing  these  rules  as  interim  final  rules 
allows  us  to  come  as  close  as  possible 
to  the  mandated  dates. 

In  light  of  the  immediacy  of  the 
efiiBctive  dates  and  the  Congressional 
mandate  that  we  issue  regulations 
needed  to  carry  out  these  statutory 
provisions  within  3  months,  we  believe 
that,  under  the  APA,  good  cause  exists 


for  waiver  of  the  prior  notice  (Htxsedures 
since  issuance  of  proposed  rules  would 
be  impracticable.  While  we  are  issuing 
these  rules  as  interim  final  regulations, 
we  are  interested  in  receiving  public 
comments  regarding  the  sub^ance  of 
these  interim  rules. 

In  addition,  we  find  good  cause  for 
dispensing  with  the  30-day  delay  in  the 
effective  date  of  a  substantive  rule, 
provided  for  by  5  U.S.C.  553(d).  As 
explained  above,  these  regulations 
reflect  and  implement  statutory 
provisions,  one  of  which  is  effective  on 
enactment  and  one  of  which  is  effective 
IDecember  1, 1996,  and  for  which 
publication  of  implementing  regulations 
is  required  by  November  22, 1996.  In 
order  for  these  regiilations  to  be 
effective  as  close  as  possible  to  the 
Dpandated  dates,  we  find  that  it  is  in  the 
public  interest  to  make  these  rules 
effective  upon  pubUcation. 

Executive  Order  12866 

These  interim  final  rules  reflect  and 
implement  the  provisions  of  sections 
213  and  221  of  Pub.  L.  104-193.  The 
Office  of  Management  and  Budget 
(OMB)  has  reviewed  these  interim  final 
rules  and  determined  that  they  meef  the 
criteria  for  a  significant  regulatory 
action  under  Executive  Order  12866. 

The  administrative  cost  of  each  of  the 
provisions  is  negligible  (less  than  $1 
miUion  annually).  The  provisions  of 
section  213  will  have  no  impact  on 
benefit  payments.  Under  section  221, 
benefits  will  be  paid  in  installments 
over  a  period  up  to  a  year  later  than  they 
would  have  been  paid  in  a  lump  sum. 

The  provisions  establishing  aedicated 
accounts  are  intended  to  alleviate  the 
risk  of  loss  of  principal,  ensure 
accessibility,  and  ensure  representative 
payee  accountability.  The  exclusion 
bom  resources  and  income  permits 
families  to  plan  for  the  needs  of  the 
child  as  auUiorized  in  the  provisions. 

Regulatory  Flexibility  Act 

We  certify  that  these  regulations  will 
not  have  a  significant  economic  impact 
on  a  substantial  nimiber  of  small  entities 
because  they  primarily  affect  only  the 
small  nimiber  of  individuals  who  would 
receive  past-due  SSI  benefits  that 
exceed  the  6-month  or  12-month 
limitation.  Therefore,  a  regulatory 
flexibility  analysis  as  provided  in  Pubfic 
Law  96-354.  the  Regulatory  Flexibility 
Act,  is  not  required. 

Paperwork  Reduction  Act 

These  interim  final  rules  pontain  a 
recordkeeping  requirement  in 
§  416.640(e)(3).  We  would  normally 
seek  approval  of  this  requirement  from 
OMB  under  44  U.S.C.  3507  as  amended 


by  section  2  of  the  Paperwuk  Reduction 
Act  of  1995.  However,  we  are  not  doing 
so  because  Mre  already  have  clearance  of 
this  requirement  under  OMB  Control 
No.  0960-0068. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Na  96.006,  Supplemental  Security 
Income) 

List  of  Subfects  in  20  CFR  Part  416 

A<fininistrative  practice  and 
procedure,  Aged,  Blind,  Disability 
benefits.  Public  assistance  programs. 
Supplemental  Security  Income  (SSI). 
Reporting  and  recordkeeping 
requirements. 

Dated:  November  25, 1996. 
^lirlsy  S.  Chater. 
Commissioner  of  Soda!  Security. 

For  the  reasons  set  forth  in  the 
preamble,  part  416,  subparts  E,  F,  K,  and 
L  of  chapter  III  of  title  20  of  the  Code 
of  Federal  Regulations  are  amended  as 
set  forth  below. 

PART  416— SUPPLEMENTAL 
SECURITY  INCOME  FOR  THE  AGED, 
BUND,  AND  DISABLED 

Subpart  E— {Amendeid] 

1.  The  authority  citation  for  stibpart  E 
of  part  416  continues  to  read  as  follows: 

Authority:  Sees.  702(a](S),  1601. 1602, 
1611  (c)  and  (e).  and  1631(a)-(d)  and  (g)  of 
the  Social  Security  Act  (42  U.S.C  902(aM5), 
1381, 1381a.  1382  (c)  and  (e).  and  1383(a)- 
(d)and(i)). 

2.  Section  416.535  is  amended  by 
revising  the  first  sentence  of  paragraph 
(a)  and  adding  paragraph  (c)  to  read  as 
follows: 

1416,535    Underpayments  and 
ovefpaynanla. 

(a)  General.  When  an  individual 
receives  SSI  benefits  of  less  than  the 
correct  amount,  adjustment  is  effected 
as  described  in  §§416.542  and  416.543, 
and  the  additional  rules  in  §  416.545 
may  apply.  *  *  * 

(c)  Additional  rules  for  eligible 
individuals  under  age  18  who  have  a 
representative  payee.  When  an  eligible 
individual  under  age  18  has  a 
representative  payee  and  receives  less 
than  the  correct  amount  of  SSI  benefits, 
the  additional  rules  in  §  416.546  may 
apply. 
•        •        •        *        • 

3.  Section  416.538  is  amended  by 
redesignating  paragraph  (d)  as 
paragraph  (e)  and  adchng  a  new 
paragraph  (d)  to  read  as  follows: 

S  41 6.538    Amount  of  undarpaymant  or 
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(d)  Limited  dday  in  payment  of 
underpaid  amount  to  eligible  individual 
under  age  18  who  has  a  representative 
payee.  When  the  representative  payee  of 
an  eligible  individual  under  age  18  is 
required  to  establish  a  dedicated 
account  pursuant  to  §§  416.546  and 
416.640(e).  payment  of  past-due  benefits 
which  are  otherwise  due  will  be  delayed 
until  the  representative  payee  has    ^ 
established  the  dedicated  account  as 
described  in  §  416.640(e).  Once  the 
account  is  established,  SSA  will  deposit 
the  past-due  benefits  payable  directly  to 
the  account. 


4.  Section  416.542  is  amended  by 
adding  a  sentence  at  the  end  of 
paragraph  (a)(1)  and  adding  paragraph 
(a)(3)  to  read  as  follows: 

%4MM2    UiKtofpaymants— to  whom 
underpaid  amount  Is  payabto. 

(a)  Underpaid  recipient  alive — 
imderpayment  payable.  [1]  '  *  *  If  the 
underpaid  amount  meets  the  formula  in 
§416.545  and  one  of  the  exceptions 
does  not  apply,  the  amount  of  any  past- 
due  benefits  will  be  paid  in 
installments. 
•        •        •        *        • 

(3)  If  an  underpaid  individual  under 
age  18  is  alive  and  has  a  representative 
payee  and  is  due  past-due  benefits 
which  meet  the  formula  in  §416.546, 
SSA  will  pay  the  past-due  benefits  into 
the  dedicated  accoimt  described  in 
§  416.640(e).  If  the  underpaid  individual 
dies  before  the  benefits  have  been 
deposited  into  the  account,  we  will 
follow  the  rules  which  apply  to 
underpayments  for  the  payment  of  any 
unpaid  amount  due  to  any  eligible 
survivor  of  a  deceased  individual  as 
described  in  paragraph  (b)  of  this 
section. 


5.  A  new  §  416.545  is  added  to  read 
as  follows: 

§  416.545    Paying  large  past-du«  banaflts  In 
instailmants. 

(a)  General.  Except  as  described  in 
paragraph  (c)  of  this  section,  when  an    .  ■ 
individual  is  eUgible  for  past-due 
benefits  in  an  amount  which  meets  the 
formula  in  paragraph  (b)  of  this  section, 
payment  of  these  benefits  must  be  made 
in  installments.  The  amounts  subject  to 
payment  in  installments  include: 

(1)  Benefits  due  but  unpaid  which 
accrued  prior  to  the  mondi  payment  was 
effectuated; 

(2)  Benefits  due  but  unpaid  which 
accrued  during  a  period  of  suspension 

.  for  which  the  recipient  was 
subsequently  determined  to  have  been 
ehgible;  and 


(3)  Any  adjustment  to  benefits  which 
results  in  an  accrual  of  unpaid  benefits. 

(b)  Installment  Formula.  Installment 
payments  must  be  made  if  the  amount 
of  the  past-due  benefits  including  any 
federally  administered  State 
supplementation,  after  applying 

§  416.525,  equals  or  excaads  12  times 
the  Federal  Benefit  Rate  plus  any 
federally  administered  State 
supplementation  payable  in  a  month  to 
an  ehgible  individual  (or  eUgible 
individual  and  eUgible  spouse).  These 
installment  payments  will  be  paid  in 
not  more  than  3  installments  and  made 
at  6-month  intervals.  Except  as 
described  in  paragraph  (d)  of  this 
section,  the  amount  of  each  of  the  first 
and  second  installment  payments  may 
not  exceed  the  threshold  amount  of  12 
times  the  maximum  monthly  benefit 
payable  as  described  in  this  paragraph. 

(c)  Exception — When  installments 
payments  are  not  required.  Installment 
payments  are  not  reqiured  and  the  rules 
in  this  section  do  not  apply  if,  when  the 
determination  of  an  imderpayment  is 
made,  the  individual  is  (1)  afflicted  with 
a  medically  determinable  impairment 
which  is  expected  to  result  in  death 
within  12  months,  or  (2)  ineUgible  for 
benefits  and  we  determine  that  he  or  she 
is  likely  to  remain  inehgible  for  the  next 
12  months. 

(d)  Exception — Increased  first  and 
second  installment  payments.  (1)  The 
amoimt  of  the  first  and  second 
installment  payments  may  be  increased 
by  the  total  amount  of  the  following 
debts  and  expenses: 

(i)  Outstanding  debt  for  food, 
clothing,  shelter,  or  medically  necessary 
services,  suppUes  or  equipment,  or 
medicine;  or 

(ii)  Current  or  anticipated  expenses  in 
the  near  futiue  for  medically  necessary 
services,  suppUes  or  equipment,  or 
medicine,  or  for  the  piirchase  of  a  home. 

(2)  The  increase  described  in 
paragraph  (d)(1)  of  this  section  only 
applies  to  debts  or  expenses  that  are  not 
subject  to  reimbursement  by  a  public 
assistance  program,  the  Set^tary  of 
Health  and  Human  Services  imder  title 
XVm  of  the  Act,  a  State  plan  approved 
under  title  XIX  of  the  Act,  or  any  private 
entity  that  is  legally  hable  for  payment 
in  accordance  with  an  insinance  poUcy, 
pre-paid  plan,  or  other  arrangement. 

6.  A  new  §  416.546  is  added  to  read 
as  follows:  ■  ^  .  . . 

$416,546    Payment  Into  dedicated 
accounts  of  past-due  benefits  for  eilglMe 
Individuals  under  age  18  wlto  have  a 
representative  payee. 

For  purposes  of  this  section,  amounts 
subject  to  payment  into  dedicated 
accounts  (see  §  416.640(e))  include  the 


amounts  described  in  §  416.545(a)  (1), 
(2),  and  (3). 

(a)  For  an  eligible  individual  under 
age  18  who  has  a  representative  payee 
and  who  is  determined  to  be  eligible  for 
past-due  benefits  (including  any 
federally  administered  State 
supplementation)  in  an  amount  which 
(after  §  416.525  is  apphed)  exceeds  six 
times  the  Federal  Benefit  Rate  plus  any 
federally  administered  State 
supplementation  payable  in  a  month, 
this  unpaid  amount  must  be  paid  into 
the  dedicated  account  estabUshed  and 
maintained  as  described  in  §  416.640(e). 

(b)  After  the  account  is  estabUshed, 
the  representative  payee  may  (but  is  not 
required  to)  deposit  mto  the  accoimt 
any  subsequent  past-due  benefits 
(including  any  federally  administered 
State  supplementation)  which  are  in  an 
amount  less  than  that  specified  in 
paragraph  (a)  of  this  section  or  any  other 
funds  representing  an  SSI 
imderpayment  which  is  equal  to  or 
exceeds  the  maximum  Federal  Benefit 
Rate. 

(c)  If  the  underpaid  individual  dies 
before  all  the  benefits  due  have  been 
deposited  into  the  dedicated  account, 
we  wiU  follow  the  rules  which  apply  to 
underpayments  for  the  payment  of  any 
unpaid  amount  due  to  any  eUgible 
survivor  as  described  in  §  416.542(b). 

7.  Section  416.570  is  amended  by 
adding  a  new  sentence  at  the  end  of  the 
section  to  read  as  foUows: 

f  416.570    Adjustnwnt— general  rule. 

*  *   *  No  funds  properly  deposited 
into  a  dedicated  account  (see  §§  416.546 
and  416.640(e))  can  be  used  to  repay  an 
overpayment  while  the  overpaid 
individual  remains  subject  to  the 
provisions  of  those  sections. 

Subpart  F — [Amended] 

8.  The  authority  citation  for  subpart  F 
of  part  416  continues  to  read  as  follows: 

Authority:  Sees.  702(a)(5).  1631(a)(2)  and 
(d)(1)  of  the  Social  Security  Act  (42  U.S.C 
902(a)(5)  and  1383(a)(2)  and  (d)(1)). 

9.  Section  416.640  is  amended  by 
adding  paragraph  (e)  to  read  as  follows: 

$416,640    Use  of  benefit  payments. 

***** 

(e)  Dedicated  accounts  for  eligible  • 
individuals  underage  18.  (1)  When 
past-due  benefit  payments  are  required 
to  be  paid  into  a  separate  dedicated 
account  (see  §  416.546),  the 
representative  payee  is  required 4o 
estabUsh  in  a  fintmcial  institution  an 
accoimt  dedicated  to  the  purposes 
described  in  paragraph  (e)(2)  of  this 
section.  This  dedicated  account  may  be 
a  checking,  savings  or  money  market 
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account  subject  to  tbe  titling 
requirements  set  forth  in  §  416.645. 
Dedicated  accounts  may  not  be  in  the 
form  of  certificates  of  deposit,  mutual 
funds,  stocks,  bonds  or  trusts. 

(2)  A  representative  payee  shall  use 
dedicated  account  funds,  whether 
deposited  on  a  mandatory  or  permissive 
basis  (as  described  in  §  416.546),  for  the 
benefit  of  the  child  and  only  for  the 
following  allowable  expenses — 

(i)  Memcal  treatment  and  education 
or  job  skills  training; 

(ii)  If  related  to  the  child's 
impairment(s],  personal  needs 
assistance;  special  eqmpment;  housing 
modification;  and  therapy  or 
rehabilitation;  or 

(iii)  Other  items  and  services  related 
to  the  child's  impairment(s)  that  we 
determine  to  be  appropriate.  The 
representative  payee  must  explain  why 
or  how  the  other  item  or  service  relates 
to  the  impairment(s)  of  the  child. 

(3)  Representative  payees  must  keep 
records  and  receipts  of  all  deposits  to 
and  expenditures  from  dedicated 
accounts,  and  must  submit  these  records 
to  us  upon  our  request,  as  explained  in 
§§416.635  and  416.665. 

(4)  The  use  of  funds  fixim  a  dedicated 
account  in  any  manner  not  authorized 
by  this  section  constitutes  a 
misapplication  of  benefits.  These    . 
misapphed  benefits  are  not  an 
overpayment  as  defined  in  §  416.537; 
however,  if  we  determine  that  a 
representative  payee  knowingly 
misapplied  funds  in  a  dedicated 
account,  that  representative  payee  shall 
be  liable  to  us  in  an  amount  equal  to  the 
total  amount  of  the  misapplied  funds. 

(5)  The  restrictions  described  in  this 
section  and  the  income  and  resource 
exclusions  described  in 
§§416.1124(c)(20)  and  416.1247  shall 
continue  to  apply  imtil  all  funds  in  the 
dedicated  account  are  depleted  or 
eUgibility  for  benefits  terminates,, 
whichever  comes  first.  This 
continuation  of  the  restrictions  and 
exclusions  applies  in  situations  where 
funds  remain  in  the  account  in  any  of 
the  following  situations — 

(i)  A  child  attains  age  18,  continues  to 
be  eligible  and  receives  payments 
directly; 

(ii)  A  new  representative  payee  is 
appointed.  When  funds  remaining  in  a 
dedicated  accoimt  are  retiuned  to  us  by 
the  former  representative  payee,  the 
new  representative  payee  must  establish 
an  account  in  a  financial  institution  into 
which  we  will  deposit  these  funds,  even 
if  the  amount  is  less  than  that 
prescribed  in  §  416.546;  or 

(iii)  I>uring  a  period  of  suspension 
due  to  ineligibility  as  described  in 
§  416.1321,  administrative  suspension. 


or  a  period  of  eUgibility  for  which  no 
payment  is  due. 

Subpart  K—{^lMnd•d] 

10.  The  authority  citation  for  subpart 
K  of  part  416  continues  to  read  as 
follows: 

Aitfhatitjr:  Sees.  702(aK5),  1602, 1611. 
1612, 1613, 1614(f),  1621,  and  1631  of  the 
Social  Security  Act  (42  U.S.Q  902(a)(5), 
1381a.  1382, 1382a,  1382b,  1382c({).  1382). 
and  1383);  sec.  211,  Pub.  L.  93-66,  87  Stat. 
154  (42  U.S.Q  1382  note). 

11.  Section  416.1124  is  amended  by 
removing  the  "and"  at  the  end  of 
paragraph  (c)(18)  and  the  period  at  the 
end  of  paragrapb  (c)(19),  adding  ";  and" 
at  the  end  of  paragraph  (c)(19),  and 
adding  paragraph  (c)(20)  to  read  as 
follows: 


$416.1124 
count 


Unearned  income  we  do  not 


(c)*  *  * 

(20)  Interest  or  other  earnings  on  a 
dedicated  account  which  is  excluded 
from  resources.  (See  §  416.1247). 

Subpart  L — [Amended] 

12.  The  authority  citation  for  subpart 
L  of  i>art  416  continues  to  read  as 
follows: 

Authority:  Sees.  702(a)(5),  1602, 1611, 
1612, 1613, 1614(f),  1621,  and  1631  of  the 
Social  Security  Act  (42  U.S.C  902(a)(S). 
1381a.  1382.  1382a,  1382b,  1382c(f).  1382J, 
and  1383);  sec.  211,  Pub.  L.  93-«6.  87  SUL 
154  (42  U.S.C  1382  note). 

13.  Section  416.1210  is  amended  by 
removing  the  "and"  at  the  end  of 
paragraph  (p)  and  the  period  at  the  end 
of  paragraph  (q),  adding  ";  and"  at  the 
end  of  paragraph  (q),  and  adding 
paragraph  (r)  to  read  as  follows: 

§416.1210    Exdualons from  reaourcee; 


(r)  Dedicated  financial  institution 
accoimts  as  provided  in  §  416.1247. 

14.  A  new  §  416.1247  is  added  to  read 
as  follows: 

§416.1247    Exclusion  of  a  dedicated 
account  In  a  nnanclal  institution. 

(a)  General.  In  determining  the 
resoiut»s  of  an  individual  (or  spouse,  if 
any),  the  funds  in  a  dedicated  accoimt 
in  a  financial  institution  established  and 
maintained  in  accordance  with 
§  416.640(e)  will  be  excluded  from 
resoim»s.  This  exclusion  apphes  only 
to  benefits  which  must  or  may  be 
deposited  in  such  an  account,  as 
specified  in  §  416.546,  and  accrued 
interest  or  other  earnings  on  these 
benefits.  If  these  funds  are  commingled 


with  any  other  funds  (other  than  ' 
acciunuiated  earnings  or  interest)  this 
exclusion  wall  not  ^ply  to  any  pwtion 
of  the  funds  in  the  dedicated  account 

(b)  Exclusion  during  a  period  of 
suspension  or  termination.  (1) 
Suspension.  The  exclusion  of  funds  in 
a  dedicated  account  and  interest  and 
other  earnings  thereon  continues  to 
apply  during  a  period  of  suspension  due 
to  ineligibility  as  described  in 
§416.1321,  administrative  suspension, 
or  a  period  of  eUgibility  for  which  no 
payment  is  due,  so  long  as  the 
individual's  eUgibiUty  has  not  been 
terminated  as  described  in  §§  416.1331 
through  416.1335. 

(2)  Termination.  Once  an  individual's 
eUgibiUty  has  been  terminated,  any 
funds  previously  excluded  under 
paragraph  (a)  of  this  section  may  not  be 
excluded  if  the  individual  establishes  a 
subsequent  {>eriod  of  eUgibiUty  by  filing 
a  new  appUcation. 
[FR  Doc.  96-32134  Filed  12-19-96;  8:45  am) 
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SUINMARY:  The  FHWA  is  amending  its 
regulation  on  the  emergency  relief  (ER) 
program  in  order  to  incorporate  changes 
made  to  23  U.S.C.  120  and  125  by  the 
Intermodal  Sur&ce  Transportation 
Efficiency  Act  of  1991  (ISTEA)  (Pub.  L. 
102-240,105  Stat.  1914).  The  time 
period  in  which  the  Federal  share 
payable  for  certain  eUgible  emergency 
repairs  is  100  percent  will  be  extended 
from  90  days  to  180  days  as  a  result  of 
this  final  rule;  the  limit  for  total 
obUgations  for  ER  projects  in  any  fiscal 
year  in  the  Virgin  Islands,  Guam. 
American  Samoa,  and  the 
Commonwealth  of  Northern  Mariana 
Islands  will  be  increased  from  $5 
milUon  to  $20  milUon;  and  the  term 
■'Federal-aid  highway  systems"  wiU  be 
replaced  with  the  term  "Federal-aid 
highways"  to  conform  with  terminology 
now  used  to  describe  highways  eUgible 
for  Federal-aid  ER  assistance.  In 
addition,  various  statements  clarifying 
eUgible  uses  of  ER  funding  wiU  be 
incorporated  into  the  regulation. 
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-  EFFECTIVE  DATE:  January  21. 1997. 
FOR  FURTHER  MFORMATKM  CONTACT: 
Mohan  P.  Pillay,  Office  of  Engineering, 
202-366-4655,  or  Wilbeit  Bacxnis, 
Office  of  the  Chief  Counsel,  202-36&- 
0780,  FHWA,  400  Seventh  Street,  SW.. 
Washii^on.  DC  20590. 

SUPPLEMENTARY  WFORMATION: 

Background 

The  changes  to  the  FHWA's  ER 
regulations,  which  will  result  from  this 
final  rule,  were  developed  based  on  the 
comments  made  to  a  notice  of  proposed 
rulemaking  (NPRM)  on  this  subject 
published  in  the  Federal  Register  on 
November  13, 1995,  at  60  FR  56962 
(FHWA  Docket  No.  95-25).  Interested 
persons  were  invited  to  participate  in 
the  development  of  this  final  rule  by 
submitting  written  comments  on  the 
NPRM  to  FHWA  Docket  95-25  on  or    . 
before  January  12, 1996.  Comments 
were  received  from  7  State  highway 
agencies  (SHAs).  All  comments  received 
on  the  amendments  proposed  in  the 
NPRM  have  been  considered  in 
adopting  this  final  rule. 

The  current  FHWA  regulations 
implementing  the  emergency  relief 
program  are  found  primarily  at  23  CFR 
part  668.  Subpart  A  of  part  668  sets 
forth  the  procedures  for  the 
administration  of  ER  funds  for  the  repair 
or  reconstruction  of  Federal-aid 
highways.  This  final  rule  amends  these 
regulations  in  the  following  manner  and 
Jbr  the  reasons  Indicated  below. 
**    *  Three  of  the  States  expressed  support 
in  general  for  the  changes  proposed  by 
the  NPRM.  The  other  four  States 
supported  individual  changes  and/or 
presented  suggestions  on  further 
changes  to  be  made.  Amendments  to  the 
rule,  along  with  suggested  changes  by 
commenters,  are  disciissed  below. 

In  subpart  A,  the  terms  "Federal-aid 
system"  and  "Federal-aid  highway 
system"  will  be  replaced  widi  the  term 
"Federal-aid  highways."  The  revision  is 
in  accordance  with  The  Dire  Emergency 
Supplemental  Appropriations  Act  (Pub. 
L.  102-302, 106  Stat.  248)  which 
amended  23  U.S.C.  125(b)  by  replacing 
the  term  "Federal-aid  highway  systems 
including  the  Interstate  System"  with 
the  term  "Federal-aid  highways."  No 
changes  were  suggested  by  commenters. 

In  §  668.101.  the  second  sentence  will 
be  amended  by  replacing  "Federal  roads 
not  on  the  Federal-aid  system"  with 
"Federal  roads  that  are  not  part  of 
Federal-aid  highways."  The  NPRM 
proposal  was  to  replace  "Federal  roads 
not  on  the  Federal-aid  system"  with 
"roads  on  Federal  lands."  One 
commenter  recommended  changing  the 
words  "roads  on  Federal  lands"  to 


"Federal  roads  that  are  not  part  of 
Federal-aid  highways"  to  be  consistent 
with  the  term  Federal  roads  used  in  Part 
668,  Subpart  B,  Procediues  for  Federal 
Agencies  for  Federal  Roads,  which  is 
cross  referenced  here.  The  FHWA  agrees 
with  the  commenter's  recommendation 
and  it  was  incorporated  into  this  final 
rule. 

Section  668.105(e)  will  be  amended 
by  adding  the  words  "or  by  a  toll 
authority  for  repair  of  the  highway 
facility"  after  the  words  "political 
subdivision"  in  the  last  sentence.  This  - 
amendment  clarifies  that  any 
compensation  or  insurance  received  by 
a  toll  authority  whose  facility  is  being 
repaired  with  ER  funding  must  be 
appropriately  credited  to  the  ER  project. 
In  the  case  of  a  toll  facility,  the  credit 
would  be  based  on  that  portion  of  the 
compensation  or  insurance  attributable 
to  the  cost  of  repair  of  capital 
improvements.  No  conunents  were 
received  on  this  amendment. 

In  §  668.107,  paragraph  (a)  will  be 
amended  to  extend  to  180  days  the 
current  90-day  lime  period  following  a 
natural  disaster  or  catastrophic  failiire 
in  which  the  Federal  share  payable  for 
certain  eligible  emergency  repair  costs 
may  amount  to  100  percent.  This 
amendment  is  made  to  conform 
§  668.107(a)  to  23  U.S.C.  120(e)  (as 
amended  by  section  1022  of  the  ISTEA, 
Public  Law  102-240. 105  Stat.  1914 
(1991)).  One  State  suggested  a  further 
extension  from  180  days  up  to  360  days 
on  a  caae-hy-case  basis  "where  high 
water  levels  continue  to  cause  damage 
and/or  cause  delays  in  performing 
emergency  worlt."  FHWA  does  not  have 
any  flexibility  to  extend  the  180-day 
time  period  for  the  100  percent  Federal 
share  for  emergency  repairs.  The 
Federal  share,  including  the  180-day 
time  period,  is  established  by  23  U.S.C. 
120(e)  and  there  is  no  authority  to 
change  the  time  period.  Another  State 
requested  clarification  as  to  whether  180 
days  "after  the  disaster"  starts  on  the 
initial  day  of  the  occiurence  or  180  days 
after  the  last  day  of  the  occurrence.  The 
intent  is  that  180  days  starts  on  the 
initial  day  of  the  occurrence.  In  certain 
circumstances,  emergency  repair  work 
to  restore  essential  traffic,  or  to  protect 
the  remaining  facilities,  or  to  minimize 
the  extent  of  damage  cannot  be 
undertaken  on  the  initial  day  of  the 
occiurence  of  the  disaster.  In  such 
drciunstances,  it  is  acceptable  to 
consider  the  date  on  which  the  first 
emergency  work  was  undertaken  as  the 
beginning  day  of  the  first  180  days.  It  is 
emphasi»d  that  there  is  only  one  180- 
dav  period  for  the  entire  disaster. 

m  §  668.107,  the  second  sentmce  of 
paragraph  (b)  is  amended  to  raise  to  $20 


million  the  current  $5  million  limit  on 
the  total  amount  of  obligations  for 
emergency  relief  projects  in  any  fiscal 
year  in  the  Virgin  Islands,  Guam. 
American  Samoa,  and  the 
Commonwealth  of  the  Northern  Mariana 
Islands.  This  amendment  is  made  to 
conform  this  provision  with  that  set 
forth  in  23  U.S.C.  125(b)(2)  (as  amended 
by  section  1022(b)  of  the  ISTEA).  No 
changes  were  suggested  by  commenters. 

One  State  suggested  several  minor 
editorial  changes  to  §§  668.107  (a)  and 
(b)  including  revised  language  that 
reflects  a  new  definition  of  "emergency 
-repairs."  This  new  definition  for 
"emergency  repairs"  along  with  FHWA 
reasons  for  not  including  it  as  part  of  the 
final  rule  are  discussed  later  in  this 
preamble.  Additionally,  the  minor 
editorial  changes  did  not  significantly 
clarify  or  improve  the  wording  in  these 
two  sections.  As  a  result,  the  FHWA  is 
making  no  further  changes  to  §§  668.107 
(a)  and  (b)  other  than  those  discussed 
above. 

Section  668.109(b)  is  amended  to 
expand  and  clarify  the  eUgible  uses  for 
ER  funds  based  on  recent  experiences  in 
administering  the  ER  program.  ER  funds 
will  now  be  eligible  to  participate  in: 

1.  Raising  of  roadway  grades 
temporarily  to  maintain  essential  traffic 
service  diuing  flooding. 

This  is  a  new  activity  considered 
eligible  for  ER  funding.  No  changes 
were  suggested  by  commenters.  A  new 
paragraph  (b)(7)  will  be  added  to 
§668.109  by  this  final  rule  to 
incorporate  this  change. 

2.  Raising  grades  ofcritical  Federal- 
aid  highways  faced  with  long-term  loss 
of  use  due  to  an  unprecedented  rising  in 
basin  water  level. 

In  the  past,  reconstruction  or  repair  of 
highways  affected  by  basin  flooding  was 
generally  not  considered  eligible  for  ER 
funding  Basin  flooding  was  seen  as  a 
gradual  rise  in  water  level  that  could  be 
predicted.  Hence,  work  to  prevent 
potential  damage  could  be  anticipated 
and  was  not  considered  eligible  for  ER 
funding.  Now,  basin  flooding  is  an 
eligible  activity  under  the  ER  program  if 
it  can  be  shown  that  (1)  there  has  been 
an  unprecedented  rise  in  water  level, 
both  in  terms  of  the  magnitude  of  the 
increase  and  the  time  frame  in  which 
the  increase  occurred;  and  (2)  there  will 
be  long-term  loss  of  use  of  Federal-aid 
routes.  As  with  any  other  disaster 
considered  for  funding  under  the  ER 
program,  for  basin  flooding,  the  Federal 
share  of  the  estimated  cost  to  raise  the 
grade  of  critical  Federal-aid  routes  to 
restore  traffic  service  should  exceed  the 
$500,000  minimum  threshold.  No 
changes  were  suggested  by  the 
commenters.  A  new  paragraph  (b)(8) 


Federal  Regiater  /  Vol.  61.  No.  246  /  Friday.  December  20,  1996  /  Rules  and  Regulations      67209 


will  be  added  to  §  668.109  by  this  final 
rule  to  incorporate  this  change. 

3.  Repair  of  toll  £BciUties  when  the 
provisions  of  23  U.S.C.  129  are  met. 

This  provision  clarifies  that  ER  fimds 
can  participate  in  repair  of  toll  facilities 
on  Federal-aid  highways  provided  a  toll 
agreement  under  23  U.S.C.  129  is 
executed.  No  comments  were  received 
on  this  provision.  A  new  paragraph 
(b)(9)  will  be  added  to  §  668.109  by  this 
final  rule  to  incorporate  this  change. 

4.  Repair  of  surrace  damage  by  traffic 
but  only  on  designated  detour  routes 
(both  Federal-aid  highways  and  non- 
Federal-aid  highways)  or  on  Federal-aid 
highways  where  the  siuface  damage  has 
been  caused  by  traffic  in  route  to  make 
repairs  to  other  damaged  non-highway 
transportation  facilities.  For  a  more 
detailed  discussion  of  roadway  surface 
damage  caused  by  this  kind  of  traffic, 
see  the  discussion  on  §  668.109(c)(2)  in 
this  preamble. 

In  addition  to  the  above  mentioned 
items,  one  State  recommended  that  the 
regulation  be  changed  to  make  the 
following  items  also  eligible  for  ER 
funding:  (1)  The  replacement  of 
equipment  that  is  lost  while  it  is  being 
used  to  protect  or  open  a  facility  to 
traffic;  (2)  the  purchase  of  aeronautical 
equipment  to  be  used  in  siuveying  site 
damages:  (3)  the  construction  of 
statewide  command  centers  to  be  used 
to  direct  emergency  service. 

Tlie  FHWA  is  not  expanding  ER 
eligibiUty  to  include  these  three  items. 
The  ER  program  is  not  intended  to 
compensate  a  State  for  all  the  costs  it 
faces  in  responding  to  a  disaster.  For 
example,  although  ER  funding  may  pay 
for  the  time  that  equipment  is  used  to 
make  eligible  ER  repairs,  it  is  expected 
the  State  will  assume  the  risks 
associated  with  the  loss  or  damage  of 
this  equipment.  In  addition,  it  is 
expected  that  a  State  highway  agency 
will  be  responsible  for  die  costs 
associated  with  setting  up  command 
centers  and  other  actions,  such  as 
utilizing  aeronautical  equipment,  it 
deems  necessary  for  managing  its 
response  to  a  disaster. 

Section  668.109(c),  which  describe 
activities  ineligible  for  ER  funding,  will 
be  amended  in  §  668.109(c)(1)  to 
eliminate  the  reference  to  slip-outs  in 
cut  or  fill  slopes  which  do  not  extend 
to  the  traveled  way.  This  revision  will 
allow  ER  funding  to  be  used  to  repair 
significant  slope  damage,  even  if  the 
slope  damage  does  not  extend  into  the 
traveled  way.  Two  States  expressed 
opposition  to  this  change,  although 
upon  further  review  of  their  comments 
it  appears  they  misimderstood  the 
NPRM  proposal  and,  in  fact,  both  States 
support  extending  ER  funding  eligibility 


to  cover  this  situation.  One  State 
suggested  adding  the  words  "off  the 
traveled  way  "  after  the  phrase  "mud 
and  debris  deposits"  to  clarify  the 
paragraph.  The  FHWA  agrees  this  will 
help  clarify  the  intent  of  this  provision 
and  the  suggested  change  was  included 
in  this  final  rule. 

Section  668.109(c)(2)  will  be  amended 
to  allow  limited  use  of  ER  funds  to 
repair  roadway  surface  damage  caused 
by  traffic  on  designated  detours  and  by 
traffic  in  route  to  repair  other  non- 
highway  transportation  facilities.  In 
general,  repair  of  traffic  damage  to 
roadway  surfaces,  even  if  this  damage  is 
aggravated  by  saturated  subgrade 
conditions  or  by  inundation  of  the 
roadway,  is  not  eligible  for  ER  fund 
participation.  In  the  past,  one  exception 
was  allowed:  ER  funds  could  participate 
in  repair  of  surface  damage  caused  by 
vehicles  making  repairs  on  Federal-aid 
highways.  For  example,  there  may  be  a 
need  to  immediately  haul  material  to  a 
damaged  Federal-aid  highway  facility  to 
begin  emergency  repairs  and  in  doing  so 
the  haul  vehicles  significantly  damage 
roadway  siufaces,  either  of  Federal-aid 
or  non-Federal-aid  highways.  In  these 
instances,  ER  funds  have  been  able  to 
participate  in  repair  of  the  damaged 
roadway  siufaces  and  this  exception  is 
retained  in  the  regulation. 

As  a  result  of  the  amendment  to 
§  668.109(c)(2),  ER  funds  will  now  be 
eligible  for  participation  in  the  repair  of 
surface  damage  to  a  designated  detour 
(which  may  Ue  on  both  Federal-aid  and 
non-Federal-aid  routes)  caused  by  traffic 
that  has  been  detoured  from  a  damaged 
Federal-aid  highway.  This  may  include 
roadway  surface  repairs  to  provide 
reasonable  traffic  service  during  the 
period  of  time  the  detour  is  in  use  as 
well  as  surface  repairs  to  the  detour 
route  to  restore  the  detour  roadway 
sur&ce  to  its  predisaster  condition  after 
detoiu  traffic  has  been  removed.  A 
designated  detour  is  the  officially  signed 
detour  that  highway  officials  have 
established  to  reroute  traffic  around  the 
damaged  portion  of  the  Federal-aid 
highway.  In  addition,  ER  funds  will  also 
be  able  to  participate  in  the  repair  of 
surface  dunage  to  Federal-aid  highways 
(only)  caused  by  vehicles  making 
repaira  to  other  damaged  non-hi^way 
transportation  facilities,  for  example, 
surface  damage  caused  by  vehicles 
hauling  materials  to  repair  a  damaged 
railroad  facility. 

Two  States  suggested  that  ER 
ehgibility  be  further  expanded  to 
include  traffic  damage  to  roadways  that 
have  saturated  bases.  If,  after  periods  of 
heavy  rainfall  or  when  flood  waters 
recede,  highway  officials  find  that 
roadbeds  are  saturated,  it  is  expected 


that  these  officials  will  control 
subsequent  traffic  use  of  these  roads  in 
such  a  manner  that  this  traffic  will  not 
damage  the  facility.  Accordingly,  the 
FHWA  plans  to  continue  to  limit  ER 
eligibility  to  repair  roadway  surfaces  to 
those  cases  where  damage  has  been 
caused  directly  by  the  flood  waters, 
other  than  those  exceptional 
circumstances  listed  in  amended 
S  668.109(c)(2). 

Section  668.109(c)(6)  is  amended  to 
cross-reference  newly  added 
§  668. 109(b)(8)  which  discusses  the 
extent  to  which  ER  funding  can 
participate  in  raising  grades  of  Federal- 
aid  hi^ways  to  compensate  for  an 
imprecedented  rise  in  basin  water 
levels. 

Section  668.109(c)(7)  is  amended  to 
redefine  the  term  "scheduled."  As 
currently  defined,  the  term  signifies 
permanent  repair  or  replacement  of  a 
deficient  bridge  is  included  in  the 
approved  Federal-aid  program,  the 
current  or  next  year's  Highway  Bridge 
Replacement  and  RehabiUtation 
Program,  or  in  the  contract  plans  being 
prepared.  The  current  definition  refers 
to  an  approved  Federal-aid  program, 
which  is  a  program  incorporating 
various  projects  submitted  by  a  State  to 
the  FHWA  for  approval  in  accordance 
with  the  requirements  of  23  U.S.C.  105; 
however,  23  U.S.C.  105  has  been 
superseded  by  the  new  requirements  of 
23  U.S.C.  135  and,  as  a  result,  a  SUte 
now  is  required  to  develop  a  Statewide 
Transportation  Improvement  Program 
(STIP)  which  is  to  be  submitted  to  the 
FHWA  for  approval.  To  update  and 
simplify  the  definition  of  "scheduled," 
the  amended  definition  would  refer 
only  to  the  approved  STIP.  One  State 
suggested  that  a  bridge  project  be 
considered  scheduled  if  the 
construction  phase  is  included  in  the 
FHWA  approved  ciurent  annual 
element  of  the  STIP.  The  purpose  of  this 
provision  is  to  prevent  a  State  fit>m 
using  ER  funding  to  replace  or 
reconstruct  a  deficient  bridge  when  it 
was  already  planning  to  use  other 
funding  sources  for  that  purpose.  The 
FHWA  beheves  that  an  approved  STEP, 
in  which  the  State  has  identified  a 
funding  source  to  advance  projects 
during  the  upcoming  3-year  p«iod, 
reasonably  reflects  a  State's  intent  to 
have  used  non-ER  funding  source  £or  a 
bridge  project.  Therefore,  the  proposal 
to  limit  the  term  "scheduled"  to  only 
the  first  year  of  the  STIP  is  not  being  '-■■ 
adopted. 

A  new  paragraph  (cKlO)  will  be  added 
to  §668.109  to  make  clear  that  the  loss 
of  toll  revenue  is  not  eUgible  for 
reimbursement.  No  comments  were 
received  on  this  new  section. 


x^'-'^' 
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Section  668.113(a)  is  amended  to 

remove  the  outdated  reference  to  the 
program  requirements  of  23  CFR  part 
630.  The  requirements  for  a  program  of 
ER  projects  are  adequately  described  in 
§668.113;  therefore,  cross-reference  to 
23  CFR  part  630  is  no  longer  needed.  No 
comments  were  received  regarding  this 
change. 

Section  668.113(b)(1)  will  be 
amended  to  reflect  the  current  policy  on 
project  review,  oversight,  and 
administration  as  applicable  to  ER 
projects.  In  those  cases  where  a  regular 
Federal-aid  project  (in  a  State)  similar  to 
the  ER  project  would  be  handled  under 
the  certification  acceptance  procedures 
found  in  23  U.S.C.  117  or  the  project 
oversight  exceptions  found  in  23  U.S.C. 
106,  the  ER  project  may,  as  a  result  of 
this  final  rule,  be  handled  under  these 
alternate  procedures  subject  to  the 
following  two  conditions:  (1)  Any 
betterment  to  be  incorporated  into  the 
project  and  for  which  ER  funding  is 
requested  must  receive  prior  FHWA 
approval,  and  (2)  the  FHWA  reserves 
the  right  to  conduct  final  inspections  on 
ER  projects  as  deemed  appropriate.  No 
comments  were  received  on  this  change- 
In  addition  to  the  changes  described 
above,  minor  editorial  changes  in 
§§  668.109(b)(3)  and  668.111(b)(2)  will 
also  be  made  for  clarity. 

One  State  commented  on  Several 
sections  of  Part  668,  subpart  A  which   ■ 
were  not  proposed  for  change  and/or 
modification  in  the  NPRM.  The  State 
suggested  revision  of  the  definition  for 
emergency  repairs  and  the  addition  of 
several  new  definitions  as  well  as 
changes  to  other  provisions  of  the 
regulation.  These  suggestions  are 
discussed  below. 

The  commenter  proposed  to  revise  the 
definition  of  "emergency  repairs"  to 
read  as  follows:  those  repairs  including 
traffic  operations  imdertaken  during  or 
vrithin  180  days  after  the  acttial 
occurrence  of  a  natural  disaster  or 
catastrophic  failure  for  the  purpose  of 
(1)  minimizing  the  extent  of  damage  (2) 
protecting  remaining  facilities,  or  (3) 
restoring  essential  travel. 

The  major  purpose  of  emergency 
repairs  is  to  immediately  open  the  road 
to  essential  travel.  By  eliminating  the 
term  "immediate"  fi'om  the  ctirrent 
definition  and  also  by  including  the 
term  "work  undertaken  within  180 
days,"  the  revised  definition  imphes 
that  there  is  no  urgency  in  undertaking 
repairs.  Further,  the  statutory  180-day 
limit  found  in  23  U.S.C.  120(e)  defines 
a  time  period  for  a  special  Federal 
match  and  is  not  related  to  the 
definition  of  what  is  or  is  not  an 
emergency  repair.  The  FHWA  feels  that 
the  existing  definition  of  emergency 


repaire  is  adequate  and  no  change  is 
being  made. 

The  commenter  also  proposed  adding 
new  definitions  to  the  regulation  for  the 
following  terms:  actual  occurrence, 
betterments,  eligible  repair  costs,  site, 
and  sub-appUcant.  In  some  cases,  these 
new  definitions  were  in  conjimction 
witiii  other  sxiggested  changes  to  the 
regulation.  The  FHWA  believes  that 
most  of  the  new  definitions  are 
unnecessary  at  this  time;  however,  some 
may  be  considered  dming  futtira 
revisions  to  the-regulation. 

The  commenter^roposed  to  amend 
§  668.105(1)  to  allow  application  of  the 
small  purchase  procedures  of  the 
Federal  common  rule  regulations  in 
49CFRl8.36(d)(l)  to  permanent  repair 
and  reconstruction  work.  The  common 
rule  regulation  may  not  apply  to 
highway  construction  grants  as 
provided  in  40  CFR  18.36(j)  which 
states  that  "23  U.S.C.  112(a)  directs  the 
Secretary  to  require  recipients  of 
highway  construction  grants  to  use. 
bidding  methods  that  are  'effective  in 
seeming  competition'."  Permanent 
repairs  and  reconstruction  work  under 
the  ER  program  are  viewed  as 
construction  grants  subject  to  23  U.S.C. 
112(a).  Therefore,  this  proposed  change 
is  not  acceptable. 

The  commenter  proposed  to  amend 
§  668.105(j)  to  require  that  the  FHWA 
consider  the  estimated  cost  of  non- 
Federal-aid  highway  damage  in 
determining  whether  a  disaster  is  of  a 
magnitude  to  qualify  it  for  assistance 
under  the  ER  program.  The  FHWA  is 
not  adopting  this  change.  The  FHWA 
believes  that  in  determining  whether  a 
disaster  has  caused  enough  damage  to 
trigger  eligibility  under  FHWA's  ER 
program,  only  diamage  to  Federal-aid 
highways  should  be  considered.  If 
significant  damage  has  occurred  to  non- 
Federal-aid  highways,  typically  the 
Federal  government  will  assist  in  paying 
for  repair  of  these  non-Federal-aid 
highways  through  the  Federal 
Emergency  Management  Agency's 
program.  The  ER  program  is  not 
intended  to  take  care  of  all  repair  costs. 
When  a  disaster  occurs.  State  and  local 
highway  agencies  must  expect 
additional  expenditures.  The  existing 
reqtiirement  that  there  be  at  least 
$500,000  in  estimated  ER  expenditures 
for  Federal-aid  highways  before  a  State 
struck  by  a  disaster  will  be  considered 
eligible  for  ER  funding  is  viewed  as  a 
reasonable  threshold  and  will  be 
retained. 

The  commenter  proposed  to  amend 
§  668.109(a)  to  read  as  folloMfs: 

(a)  the  eligibility  of  all  work  is  contingent 
upon  approval  by  the  Federal  Highway 


Administrator  of  an  applicatioa  for  ER  in 
accordance  with  the  follownng:  (1)  prior 
FHWA  approval  or  authorization  is  not 
required  for  emergency  repairs  and  related 
preliminary  engineering  (PE),  right  of  way 
and  construction  engineering  (CE),  and  (2) 
permanent  repairs  or  restoration  Including 
PE,  right  of  way  and  CE  must  have  prior 
FHWA  program  approval  and  authorization 
unless  these  activities  are  carried  out  in 
conjunction  with  emergency  repairs. 

Although,  there  is  no  requirement  for 
prior  FHWA  approval  for  emergency 
repairs,  the  emergency  repair  projects 
including  prelimhiary  engineering  and 
right-of-way  must  be  included  along 
with  the  permanent  repair  in  an 
approved  program  of  projects  according  - 
to  the  existing  regulation.  This 
requirement  satisfies  the  planning 
process  requirements  of  23  U.S.C.  135 
and  serves  the  purpose  of  keeping  an 
inventory  of  projects  funded  with  ER 
funds  for  subsequent  reimbursement  of 
the  costs. 

Further,  the  commenter's  proposal  is 
more,  restrictive  than  the  existing 
regulation.  If  adopted,  prior  FHWA 
approval  would  be  required  for 
preUminary  engineering  associated  with 
permanent  repaire.  The  existing 
regulation  does  not  require  prior  FHWA 
approval  for  preliminary  engineering 
regardless  of  whether  it  is  associated 
with  permanent  repair  or  emergency 
repair.  Thus,  the  FHWA  has  decided  not 
to  adopt  the  proposed  amendment. 

The  commenter  proposed.to  add  a 
new  paragraph  to  §  668.109(b)  making 
costs  incurred  by  the  State  to  conduct 
preliminary  field  surveys  on  Federal-aid 
highways  under  local  jurisdiction 
eligible  for  ER  reimbursement.  As  noted 
previously,  it  is  expected  that  State  and 
local  highway  agencies  will  assume 
some  costs  in  responding  to  a  disaster. 
The  FHWA  believes  that  it  is  not 
imreasonable  to  expect  the  State  to  fund 
costs  associated  with  preliminary 
damage  surveys  necessary  for  managing 
its  response  to  a  disaster.  Accordingly, 
the  FHWA  is  not  making  this  activity 
eligible  for  reimbursement. 
,    "rhe  commenter  proposed  to  remove 
the  provision  in  §668. 109(c)(4)  which 
does  not  allow  ER  funds  to  participate 
in  maintenance  of  detours.  In  general, 
the  FHWA  does  not  agree  with  this 
proposal.  Routine  maintenance  of  a 
detour  similar  to  routine  maintenance  of 
a  highway,  is  the  responsibility  of  the 
State.  Plowing  snow,  mowing  roadsides, 
maintaining  drainage  and  normal 
replacement  of  pre-existing  permanent 
roadway  signs,  are  examples  of  routine 
maintenance  activities  that  the  State 
should  perform  on  the  detour  facility  or 
detour  route  without  ER  funding 
assistance. 
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However,  the  FHWA  is  agreeable  to 
the  use  of  ER  funds  to  perform  repairs 
to  the  roadway  surface  of  the  detour      ^ 
during  the  time  the  detour  is  in  use.  For 
example,  an  interstate  route  is  damaged 
and  closed  by  a  disaster,  and  the 
interstate  traffic  is  detoured  to  a  parallel 
State  route.  The  State  route  may  not 
have  an  adequate  pavement  structure  to 
handle  the  added  traffic,  and  because  of 
the  need  to  immediately  provide  traffic 
service,  there  is  no  time  to  overlay  the 
State  route  before  the  interstate  traffic  is 
detoured  to  it.  The  roadway  siuiace  of 
the  detour  may  begin  to  suffer  failures 
that  require  quick  repairs,  so  that  the 
detour  can  continue  to  provide 
reasonable  traffic  service.  These  repairs 
are  eligible  for  ER  funding. 

As  previously  discussed  in  the 
preamble,  §  668.109(c)(2)  is  amended  to 
allow  ER  funds  to  participate  in  the 
repair  of  surface  damage  to  a  designated 
detour.  This  may  include  surface  repairs 
while  the  detour  is  in  use  as  well  as 
those  repairs  needed  to  restore  the 
surfece  to  its  predisaster  condition  after 
traffic  has  been  removed  from  the 
detour. 

In  addition,  §  668.109(c)(4)  is 
amended  to  clarify  that  the  prohibition 
against  use  of  ER  funds  for  maintenance 
of  detours  is  limited  to  routine 
maintenance  activities  not  related  to  the 
increased  traffic  volmnes. 

The  commenter  proposed  to  amend 
§  668.111(c)(1)  on  application 
procediu^s  to  indicate  that  a  copy  of  the 
Presidential  declaration  itself  is  an 
acceptable  option.  The  President's 
declaration  is  related  to  disaster  relief 
under  authority  of  P.L.  93-288,  and  is 
in  response  to  a  request  from  the 
Governor.  The  proclamation  by  the 
Governor  as  required  in  title  23  is  an 
entirely  separate  official  action  from  the 
.  declaration  by  the  President  of  the 
United  States.  The  FHWA  agrees  with 
this  revision  and  the  section  is  amended 
to  read  as  follows: 

"A  copy  of  the  Governor's  proclamation  or 
request  kr  Presidential  declaration  or  a 
Presidential  declaration." 

The  commenter  proposed  to  amend 
§  668.113(b)  to  add,  for  clarification,  a 
cross-reference  to  FHWA's 
Environmental  Impact  and  Related 
Procedures  regulation,  23  CFR  part  771, 
where  there  is  a  provision  stating  that 
emergency  repair  work  is  considered  a 
categorical  exclusion  and  normally  does 
not  require  further  approval  under  Ihe 
National  Environmental  Policy  AcCThe 
FHWA  agrees  that  such  a  cross  reference 
would  be  useful  and  a  new  provision  is 
being  added  to  §  668.113(b)  to  read  as 
follows:  "Emergency  repair  work  meets 
the  criteria  for  categorical  exclusions 


pursuant  to  23  CFR  771.117  and 
normally  does  not  require  any  further 
National  Environmental  Policy  Act 
(NEPA)iq>provaIs." 

Rulemaking  Analyses  and  Notices 

Executive  Order  12866  (Regolatoiy 
Plamiing  and  Review)  and  DOT 
Regulatory  Policies  and  Procedures 

The  FHWA  has  determined  that  this 
action  is  not  a  significant  regulatory 
action  within  the  meaning  of  Executive 
Order  12866  or  significant  within  the 
meaning  of  the  Department  of 
Transportation  regulatory  policies  and 
procedures.  It  is  anticipated  that  the 
economic  impact  of  this  rulemaking  will 
be  minimal.  These  changes  will  not 
adversely  affect,  in  a  material  way,  any 
sector  of  the  economy.  In  addition,  these 
changes  will  not  interfere  with  any 
action  taken  or  planned  by  another 
agency  and  will  not  materially  alter  the 
budgetary  impact  of  any  entitlements, 
grants,  user  fees,  or  loan  programs.  This 
rulemaking  merely  amends  current 
regulations  implementing  the 
emergency  relief  program  to  incorporate 
changes  made  to  this  program  by 
Congress  in  the  ISTEA.  It  is  not 
anticipated  that  these  changes  will 
affect  the  total  Federal  funding  available 
under  the  ER  program.  Consequently,  a 
full  regulatory  evaluation  is  not 
required. 

Regulatory  Flexibility  Act 

In  compliance  with  the  Regulatory 
Flexibili^  Act  (5  U.S.C.  601-612),  the 
FHWA  has  evaluated  the  efiiects  of  this 
rule  on  small  entities.  Based  on  the 
evaluation,  the  FHWA  hereby  certifies 
that  this  action  will  not  have  a 
significant  economic  impact  on  a 
substantial  niunber  of  small  entities. 
These  amendments  will  only  clarify  and 
simplify  procedures  used  for  providing 
emergency  relief  assistance  to  States  in 
accordance  with  the  existing  laws, 
regulations,  and  guidance.  "Hie  ER  funds 
received  by  the  States  vnll  not  be 
significantly  affected  by  these  proposed 
amendments.  States  are  not  included  in 
the  definition  of  "small  entity"  set  forth 
in  5  U.S.C.  601.  Therefore,  this  action 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities  for  the  purposes  of  the 
Regulatory  Flexibility  Act. 

ExecutiTe  Order  12612  (Federalism 
Assessment) 

This  action  has  been  analyzed  in 
accordance  with  the  principles  and 
criteria  contained  in  Executive  Order 
12612,  and  it  has  been  determined  that 
this  action  does  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  federalism  assessment 


These  amendments  will  not  preempt 
any  State  law  or  State  regulation,  and  no 
additional  costs  or  burdens  will  be 
imposed  on  the  States  thereby.  In 
addition,  this  rule  will  not  affect  the 
States'  ability  to  discharge  traditional 
State  governmental  functions. 

Executive  Order  12372 
(Intergovernmental  Review) 

Catalog  of  Federal  Domestic 
Assistance  Program  Number  20.205^ 
Highway  Planning  and  Construction. 
The  regulations  implementing  Executive 
Order  12372  regart^g 
intergovernmental  consultation  on 
Federal  programs  and  activities  apply  to 
this  program. 

Paperwork  Reduction  Act 

This  action  does  not  contain  a 
collection  of  information  requirement 
for  the  piuposes  of  the  Paperwork 
Reduction  Act  of  1995, 44  U.S.C.  3501- 
3500. 

National  EnviromneBlal  Policy  Act 

The  agency  has  analyzed  this  action 
for  the  purpose  of  the  National 
Environmental  PoUcy  Act  of  1969  (42 
U.S.C.  4321-4347)  and  has  determined 
that  this  action  would  not  have  any 
effect  on  the  quality  of  the  envinmment 

Regulation  Identification  Number 

A  regulation  identification  number 
(RIN)  is  assigned  to  each  regulatory 
action  listed  in  the  Unified  Agenda  of 
Federal  Regulations.  The  Regulatory 
Information  Service  Center  publishes 
the  Unified  Agenda  in  April  and 
October  of  eadi  year.  The  RIN  number 
contained  in  the  heading  of  this 
document  can  be  used  to  cross  reference 
this  action  with  the  Unified  Agenda. 

List  ofSublects  in  23  CFR  668 

Emei^ency  Relief  Program,  Grant 
programs — transportation,  Highways 
and  roads. 

Issued  on:  December  12, 1096. 
Rodney  E.  Slatw, 
Fedaal  Highway  Administrator. 

In  consideration  of  the  foregoing,  the 
FHWA  is  amending  title  23,  Code  of 
Federal  Regulations,  part  668  as  set  . 
forth  below. 

PART  668— EMERGENCY  RELIEF  * 
PROGRAM 

1.  The  authority  citation  for  part  668 
is  revised  to  read  as  set  forth  below  and 
all  other  authority  citations  which 
appear  throughout  part  668  are 
removed: 

Authority:  23  U.S.C  101, 120(e),  125  and 
315;  49  CFR  1.48(b). 


67212      Federal  Register  /  Vol  61.  No.  246  /  Friday.  December  20.  1996  /  Rules  and  RegulaUons 


Subpart  A— Procedures  for  Federal-Aid 
Highways 

1668.101    [AmMMM] 

2.  In  §  668.101,  the  second  sentence  is 
amended  by  temoving  the  words 
"Federal  roads  not  on  the  Federal-aid 
system"  and  adding  in  their  place  the 
words  "Federal  roads  that  are  not  part 
of  the  Federal-aid  highways". 

S  668.103    [Anwndad] 

3.  Section  668.103  is  amended  by 
removing  the  paragraph  designations  (a) 
through  (i)  from  the  definitions;  in  the 
definition  for  "Applicant"  by  removing 
the  words  "Federal-aid  highway 
system"  and  adding  in  their  place  the 
words  "Federal-aid  highways". 

§668.105    [AfiMfKtod] 

4.  In  §  668.105.  the  last  sentence  of 
paragraph  (e)  is  amended  by  adding  the 
words  "or  by  a  toll  authority  for  repair 
of  the  highway  facility"  after  the  words 

•"pohtical  subdivision." 

§668.107    [Anmndmdl 

5.  Section  668.107.  is  amended  in 
paragraph  (a)  by  removing  the  words 
"within  90  diays"  and  adding  in  their 
place  the  words  "within  180  days"  and 
in  paragraph  (b)  by  removing  the  figure 
"$5  million"  and  inserting  in  its  place 
the  figure  "$20  million". 

6.  Section  668.109,  is  ametkded  in 
paragraph  (b)(3)  by  replacing  the 
misspelled  word  "Actural"  with  the 
word  "Actual':  in  paragraph  (b)(S)  by 
removing  the  word  "and"  after  the 
semicolon;  by  replacing  the  period  at 
the  end  of  paragraph  (b)(6)  with  a 
semicolon;  by  adding  paragraphs  (b)(7), 
(b)(8).  and  (b)(9);  by  revising  paragraphs 
(c)(1).  (c)(2),  (c)(4),  (c)(6).  and  (c)(7);  and 
by  adding  paragraph  (c)(9]  to  read  as 
follows: 

S  668.109    EHgRiWty. 


(b)-  •  • 

(7)  Temporary  woii^  to  maintain 
essential  traffic,  such  as  raising  roadway 
grade  diuing  a  period  of  flooding  by 
placing  fill  and  temporary  surface 
material; 

(8)  Raising  the  grades  of  critical 
Federal-aid  highways  faced  with  long- 
term  loss  of  use  due  to  basin  flooding  as 
defined  by  an  unprecedented  rise  in 
basin  water  level  both  in  magnitude  and 
time  frame;  and 

(9)  Repair  of  toll  facilities  when  the 
provisions  of  23  U.S.C.  129  are  met.  If 

a  toll  facility  does  not  have  an  executed 
toll  agreement  with  the  FHWA  at  the 
time  of  the  disaster,  a  toll  agreement 
may  be  executed  after  the  disaster  to 
quahfyfor  that  disaster, 
(c)  ER  funds  may  not  participate  in: 


11)  Heavy  maintenance  such  as  repair 
of  minor  damages  consisting  primarily 
of  eroded  shoulders,  filled  ditches  and 
culverts,  pavement  settlement,  mud  and 
debris  deposits  off  the  traveled  way, 
slope  sloughing,  slides,  and  slip-outs  in 
cut  or  fill  slopes.  In  order  to  simplify  the 
inspection  and  estimating  process, 
heavy  maintenance  may  be  defined 
using  dollar  guidelines  developed  by 
the  States  and  Divisions  with  Regional 
concurrence; 

(2)  Repair  of  surface  damage  caused 
by  traffic  whether  or  not  the  damage 
was  aggravated  by  saturated  subgrade  or 
inimdation.  except  ER  funds  may 
participate  in: 

(i)  Repair  of  surface  damage  caused  by 
traffic  making  repairs  to  Federal-aid 
highways; 

Ui)  Repair  of  surfiaoe  damage  to 
designated  detours  (which  may  lie  on 
both  Federal-aid  and  n(Hi-Federal-aid 
routes)  caused  by  traffic  that  has  been 
detoiired  from  a  damaged  Federal-aid 
highway;  and 

(iii)  Repair  of  surface  damage  to 
Federal-aid  highways  caused  by 
vehicles  making  necessary  repairs  to 
other  damaged  non-highway 
transportation  facilities,  ie;  railroads, 
airports,  ports,  etc.;  .    , 

(4)  Routine  maintenance  of  detour 
routes,  not  related  to  the  increased 
traffic  volimies,  such  as  mowing, 
maintaining  drainage,  pavement 
signing,  snow  plowing,  etc. 
•        •        •        •        * 

(6)  Repair  or  reconstruction  of 
faciUties  affected  by  long-term,  pre- 
existing conditions  or  predictable 
developing  situations,  such  as,  gradual, 
long-term  rises  in  water  levels  in  basins 
or  slow  moving  slides,  except  for  raising 
grades  as  noted  in  §  668.109(b)(8). 

(7)  Permanent  repair  or  replacement 
of  deficient  bridges  scheduled  for 
replacement  with  other  funds.  A  project 
is  considered  scheduled  if  the 
construction  phase  is  included  in  the 
FHWA  approved  Statewide 
Transportation  Improvement  Program 
(STIP); 

(8)*  *  ' 

(9)  Reimbursing  loss  of  toll  revenue. 


S  668.1 11    [Ar 

7.  In  §  668.111,  paragraph  (b)(2)  is 
amended  by  removing  the  words 
"receipt  oF'.  and  paragraph  (c)(1)  is 
revised  to  read  as  follows: 

§668.111    Application  Procedures. ! 

***** 

(c)  *  *  * 

(1)  A  copy  of  the  Governor's 
proclamation,  request  for  a  Presidential 


declaration,  or  a  Presidential 
declaration;  and 

8.  In  §  668.113.  paragraph  (a)  is 
amended  by  revising  the  first  and 
second  sentences,  paragraph  (b)(1)  is 
revised,  and  paragraph  (b)(3)  is  added  to 
read  as  follows: 

§668.113    Program  and  proja^ 
procedure*. 

(a)  Immediately  after  approval  of  an 
application,  the  FHWA  Division 
Administrator  will  notify  the  applicant 
to  proceed  with  preparation  of  a 
program  which  defines  the  work  needed 
to  restore  or  replace  the  damaged 
fiadlities.  It  should  be  submitted  to  the 
FHWA  Division  Administrator  within  3 

months  of  receipt  of  this  notification. 

•  •  • 

(b)  Project  Procedures.  (1)  Projects  for 
permanent  repairs  shall  be  processed  in 
accordance  with  regular  Federal-aid 
procedures,  except  in  those  cases  where 
a  regular  Federal-aid  project  (in  a  State) 
similar  to  the  ER  project  would  be 
handled  under  the  certification 
acceptance  procedures  found  in  23 
U.S.C.  117  or  the  project  oversight 
exceptions  found  in  23.  U.S.C.  106,  the 
ER  project  can  be  handled  under  these 
alternate  procedures  subject  to  the 
following  two  conditions: 

(i)  Any  betterment  to  be  incorporated 
into  the  project  and  for  which  ER 
funding  is  requested  must  receive  prior 
FHWA  approval;  and 

(ii)  The  FHWA  reserves  the  right  to 
conduct  final  inspections  on  ER  projects 
as  deemed  appropriate. 

(2)*    •   * 

(3)  Emergency  repair  meets  the 
criteria  for  categorical  exclusions 
pursuant  to  23  CFR  771.117  and 
normally  does  not  require  any  further 
National  Environmental  Policy  Act 
(NEPA)  approvals. 

(FR  Doc.  96-32384  Filed  12-19-96;  8:45  am] 
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DEPARTMErfT  OF  THE  TREASURY 

internal  Revenue  Service 

26  CFR  Part  1 

[TD8699] 

RIN  154&-AS19 

Credit  for  Employer  Social  Security    . 
Taxe^  Paid  on  Employee  Tips 

AGENCY:  Internal  Revenue  Service  (KS). 

Treasury. 

ACTXM:  Removal  of  temporary 

regidations. 
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SUMMARY:  This  document  removes  the 
temporary  regulations  pertaining  to  the 
credit  for  employer  PICA  taxes  paid 
with  respect  to  certain  tips  received  by 
employees  of  food  or  beverage 
establishments.  The  temporary 
regulations  were  published  in  the 
Federal  Register  on  December  23, 1903. 
Statutory  changes  made  by  the  Small 
Business  Job  Protection  Act  of  1996 
have  made  these  temporary  regulations 
obsolete. 

EFFECTIVE  DATE:  The  removal  of  the 
temporary  regulations  is  effective 
January  1, 1994. 

FOR  FURTHER  MFOMIATION  CONTACT:  Jean 
M.  Casey  at  (202)  622-6060  (not  a  toll- 
free  number).  -       - 

SUPPLEMENTARY  INFORMATION: 

Backgroniid 

On  December  23, 1993,  the  IRS 
pubhshed  temporary  regulations  (TD 
8503)(58  FR  68033)  under  section  45B 
of  the  Internal  Revenue  Code  of  1986 
(Code).  Amendments  made  by  sec. 
1112(a)  of  the  Small  Business  Job 
Protection  Act  of  1996  (Pub.  L.  104-188) 
render  the  temporary  regulations 
obsolete.  Therefore,  temporary 
regulation  §  1.45B-1T  is  being  removed. 

On  December  23, 1993,  the  IRS  also 
issued  a  notice  of  proposed  rulemaking 
(EE-71-93H58  FR  68091)  under  section 
45B  of  the  Code.  This  notice  of 
proposed  rulemaking  is  being 
withdrawn  in  a  separate  dociunent. 

Eiqilanatiim  of  provisions 

Section  45B  of  the  Code  describes  a 
business  tax  credit  allowable  imder 
section  38  for  food  and  beverage 
establishments.  The  credit  is  equal  to 
the  employer's  Federal  Insurance 
Contributions  Act  (PICA)  obligation 
attributable  to  certain  employee  tips. 
The  credit  is  reduced,  however,  if  the 
nontip  wages  paid  to  an  employee 
during  a  montii  are  less  than  the  amount 
that  would  have  been  payable  to  the 
employee  at  the  federd  minimum  wage 
rate.  The  temporary  regulations  provide 
that  this  credit  is  available  only  for 
employer  PICA  taxes  paid  after 
December  31, 1993,  with  respect  to  tips 
received  for  services  performed  after 
December  31, 1993.  The  temporary 
regulations  also  provide  that  the  credit 
appUes  only  to  taxes  paid  on  tips  that 
are  reported  to  the  employer  by  its 
employees.  ,  * 

Section  1112(a)  of  the  Small  Business 
Job  Protection  Act  of  1996  amended 
Code  section  45B  to  provide  that  the 
credit  is  available  for  employer  PICA 
taxes  paid  after  December  31,  1993, 
regardless  of  when  the  services  with 
respect  to  which  the  tips  are  received 


were  performed.  Section  1112(a)  also 
provides  that  the  credit  is  availi^le 
whether  or  not  the  tips  on  which  the 
employer  PICA  taxes  were  paid  were 
reported  to  the  employer  by  the 
employee.  These  provisions  are  effective 
as  if  included  in  the  legislation  imder 
which  section  45B  was  originally 
enacted,  and  thus  render  the  temporary 
regulations  obsolete. 

Drafting  Information 

The  principal  author  of  these 
regulations  is  Jean  M.  Casey  of  the 
Office  of  the  Associate  Chief  Counsel 
(Employee  Benefits  and  Exempt 
Organizations),  IRS.  However,  other 
personnel  fiom  the  IRS  and  Treasury 
Department  participated  in  their 
development 

List  of  Subjects  in  28  CFR  Part  1 

Income  taxes.  Penalties,  Reporting 
and  recordkeeping  requirements. 

Removal  of  Temporary  Regulations 
PART  1— INCOME  TAXES 

Paragraph  1.  The  authority  citation 
for  part  1  continues  to  read  in  part  as 
follows: 

Authority:  26  U.S.C.  780S  *  *  * 

f1.45B-1T    [Removed] 

Par.  2.  Section  1.4SB-1T  is  removed. 
Margaret  MUnar  RidurdMHi, 

Commissioner  of  Internal  Revenue. 

ApiHOved:  December  11, 1996. 
Donald  C  Lubick. 

Acting  Assistant  Secretary  of  the  Treasury. 
[FR  Doc.  96-32249  Filed  12-19-96;  8:45  «m] 
eauNQ  COOS  oso-ei-p 


DEPARTMENT  OF  THE  INTERIOR 

Office  of  Surface  Mining  Reclamation 
and  Enforcement 

30CFRPart936 
[SPATS  No.  OK-019-FOR] 

Oklahoma  Regulatory  Program 

AGENCY:  Office  of  Surface  Mining 
Reclamation  and  &iforcement  (OSM). 
Interim. 

ACTION:  Final  rule;  approval  of 
amendment. 

SUMMARY:  OSM  is  approving  a  proposed 
amendment  to  the  Oklahoma  regulatory 
program  (hereinafter  referred  to  as  the 
"Oklahoma  program")  under  the 
Surface  Mining  Control  and 
Reclamation  Act  of  1977  (SMCRA). 
Oklahoma  proposed  revisions  to  and 
additions  of  regulations  pertaining  to 


r^Mdr  or  compensation  for  material 
damage  resulting  from  subsidence 
caused  by  underground  coal  mining 
operations  and  to  replacement  of  water 
supphes  adversely  impacted  by  - 
underground  coal  minbig  operations. 
The  amendment  is  intended  to  revise 
the  Oklahoma  program  to  be  consistent 
with  the  corresponding  Federal 
regulations. 

EFFECTIVE  DATE:  Decfflnber  20, 1996. 
FOR  FURTHER  mtoRMATKM  CONTACT: 
Jack  R  Carson,  Acting  Director,  Tulsa 
FieldOffice,  Office  of  Siuface  Mining 
Reclamation  and  Enforcement,  5100 
East  Skelly  Ihive,  Suite  470,  Tulsa. 
Oklahoma  74135-6548,  Telephone: 
(918) 581-6430. 

SUPPLEMENTARY  N^ORMATKM: 

I.  Background  on  the  Oklahoma  Program 
n.  Submission  of  the  Proposed  Amendment 
m.  Director's  Findings 

IV.  Summary  and  Di^XMition  of  Comments 

V.  Director's  Decision 

VI.  Procedural  Determinations 

L  Background  on  the  Oklahoma 
Program 

On  January  19, 1981,  the  Secretary  of 
the  Interior  conditionally  approved  the 
Oklahoma  program.  Background 
information  on  the  Oklahoma  program, 
including  the  Secretary's  findings,  the 
disposition  of  comments,  and  the 
conditions  of  approval  can  be  foimd  in 
the  January  19, 1981,  Federal  Register 
(46  FR  4902).  Subsequent  actions 
concerning  the  conditions  of  approval 
and  program  amendments  can  be  found 
at  39  CFR  936.15  and  936.16. 

n.  Submission  of  the  Propoaed 
Amendment 

On  March  31, 1995,  OSM 
promulgated  rules  to  implement  new 
section  720  of  SMCRA,  30  U.S.C.  1201 
et  seq.  Section  720,  which  took -effect  on 
October  24, 1992,  as  part  of  the  Energy 
PoUcy  Act  of  1992,  PubUc  Law  102-486, 
206  Stat.  2776,  requires  all  underground 
coal  mining  operations  conducted  after 
October  24, 1992,  to  promptly  repair  or 
compensate  for  material  damage  caused 
by  subsidence  to  noncommercial 
buildings  and  occupied  residential 
dwellings  and  related  structures.  It  also 
requires  the  replacement  of  drinking, 
domestic,  and  residential  water  supplies 
that  have  been  adversely  impacted  by 
undergroimd  coal  mining  operations 
conducted  after  that  date. 

By  letter  dated  July  17, 1996 
(Administrative  Record  No.  OK-975),-- 
Oklahoma  submitted  a  proposed 
amendment  to  its  program  pursuant  to 
SMCRA.  Oklahoma  submitted  the 
proposed  amendment  in  response  to  a 
May  20, 1996,  letter  (Administrative 
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Raowd  No.  OK-476)  that  OSM  sent  to 
Oklahoma  in  accordance  with  30  CFR 
732.17(c)  concerning  the  changes  which 
resulted  from  the  enactment  of  section 
720  of  SMCRA  and  the  promulgation  of 
implementing  Federal  regulations. 

Specifically,  Oklahoma  proposed  io 
revise  the  Oklahoma  Coal  Rules  and 
Regulations  at  Oklahoma 
Administrative  Code  (OAC)  460:20-3-5, 
Definitions;  OAC  460:20-31-7, 
Hydrologic  information;  OAC  460:20- 
31-13,  Subsidence  control  plan;  OAC 
460:20-45-8.  Hydrologic-balance 
protection;  and  OAC  460:20-45-47, 
Subsidence  control 

OSM  announced  receipt  of  the 
proposed  amendment  in  the  August  2, 
1996.  Federal  Register  (61  PR  40369), 
and  in  the  same  docmnent  opened  the 
public  comment  period  and  provided  an 
opportunity  for  a  public  hearing  on  the 
adequacy  of  the  proposed  amendment. 


The  public  comment  period  closed  on 
September  3, 1996. 

During  its  review  of  the  amendment, 
OSM  identified  a  ancem  relating  to 
OAC  460:20-3-5.  Definitions. 
Oklahoma  had  not  proposed  a  definition 
for  "occupied  residential  dwelling  and 
structures  related  thereto."  This 
definition  was  required  in  OSM's  May 
20. 1996,  letter  to  Oklahoma.  OSM 
notified  Oklahoma  of  this  concern  by 
letter  dated  August  20, 1996 
(Administrative  Record  No.  975.12). 
Oklahoma  responded  in  a  letter  dated 
August  28. 1996  (Administrative  Record 
No.  975.06),  by  submitting  a  revised 
amendment. 

Based  upon  the  additional  revision  to 
the  proposed  program  amendment 
submitted  by  Oklahoma,  OSM  reopened 
the  public  comment  period  in  the 
September  19, 1996,  Federal  Register 
(61  PR  49284).  The  public  comment 
period  closed  on  October  4, 1996. 


m.  Director's  Findings 

Set  forth  below,  pursuant  to  SMCRA 
and  the  Federal  regulations  at  30  CFR 
732.15  and  732.17,  are  the  Director's 
findings  concerning  the  proposed 
amen(hnent. 

Revisions  not  specifically  discussed 
below  concern  nonsubstantive  wording 
changes,  or  revised  cross-references  and 
paragraph  notations  to  reflect 
organizational  changes  resulting  from 
this  amendment. 

1.  Revisions  to  Oklahoma's  Regulations 
-That  Are  Substantively  Identical  to  the 
Corresponding  Provisions  of  the  Federal 
Regulations 

The  proposed  State  regulations  listed 
in  the  table  contain  language  that  is  the 
same  as  or  similar  to  the  corresponding 
sections  of  the  Federal  regulations. 
Differences  between  the  proposed  State 
regulations  and  Federal  regulations  are 
nonsubstantive. 


State  regulation 
OAC 


460-.20-3-5 
460:20-3-6 
460:20-0-6 
460-.20-3-6 
460-.20-31- 
7(e)(3)(D) 
460-.20-31-l3(a) 
460:20-31-13(5) 
460-.20-45-8(i) 
460-.20-^*5-^7(a) 
460:20-45-47(0) 


Subiect 


Definition  of  "Dflnldng,  domestic  or  residential  water  supply" ~.. 

Definition  of  "htorHCommercial  buildkig"  ._ 

Definition  of  "Occupied  residential  (^wettng  and  structures'*  — 

Definition  of  "Replacement  of  water  supply"  ...- 

Hydrologic  information;  Probat}le  hydrologic  consequences  determination  .... 

Presubsidence  survey — . ~ -.. 

Sut)Stdence  control  plan  

Hydrologic-tialance  protection;  Drinking,  domestic  or  residentiai  water  supply 

Subsidence  control;  Operator  measures  to  prevent  or  minimize  damage  

Subsidence  control:  Repair  of  damage  to  surface  lands 


Federal  regula- 
tion 30  CFR 


701.5. 
701.5 
701.5. 
701.5. 
784.14(e)(3)av). 

784.20(^.     • 
78420(b). 
CFR  817.41(1). 
817.121(a). 
817.121(c). 


Because  the  above  proposed  revisions 
are  identical  in  meaning  to  the 
corresponding  Federal  regulations,  the 
Director  finds  that  Oklahoma's  proposed 
regulations  are  no  less  effective  than  the 
Federal  regulations. 

2.  Revisions  to  Oklahoma's  Regulations 
That  Are  Not  Substantively  Identical  to 
the  Corresponding  Provisions  of  the 
Federal  Regulations 

OAC  4&):20-3-5,  Definition  of 
"Material  Damage"  Oklahoma  proposed 
the  following  definition  for  the  term 
"material  damage." 

"Material  damage"  means  any  functional 
impairment  of  surfsce  lands,  features, 
structures  or  facilities.  The  material  damage 
threshold  includes:  (A)  Any  physical  change 
that  has  a  significant  adverse  impact  on  the 
afiiscted  land's  capability  to  support  any 
current  or  reasonably  foreseeable  uses  or 
causes  significant  loss  in  production  ax 
income;  or  (B)  Any  significant  change  in  the 
condition,  appearance  or  utility  of  any 
structure  or  facility  from  its  pre-subsidence 
condition.  (C)  Any  situation  in  which  an 
imminent  danger  to  a  person  would  be 
created. 


The  proposed  definition  contains 
provisions  in  the  introductory  sentence, 
(A),  and  (B)  that  are  the  same  as  the 
three  substantive  provisions  in  the 
Federal  definition  for  "material 
damage"  at  30  CFR  701.5.  It.  also, 
contains  one  additional  provision  at  (C) 
pertaining  to  imminent  danger  that  is 
consistent  with  the  March  31, 1995, 
preamble  discussion  of  the  Federal 
definition  (62  FR 16722).  In  the 
preamble  discussion  of  the  Federal 
definition.  OSM  stated  that  the  material 
damage^^hreshold  "*  •  *  would  also 
include  any  situation  in  which  an 
imminent  danger  to  a  person  would  be 
created." 

Based  on  the  above  discussion,  the 
Director  finds  that  Oklahoma's 
definition  of  "material  damage"  at  OAC 
460:20-3-5  is  not  inconsistent  with  the 
Federal  definition  at  30  CFR  701.5. 
Therefore,  it  is  no  less  effective  than  the 
Federal  definition,  and  it  is  approved. 


IV.  Summary  and  Disposition  of 
Comments 

Public  Comments 

The  Director  solicited  public 
comments  and  provided  an  opportimity 
for  a  public  hearing  on  the  proposed 
amendment.  No  public  comments  were 
received,  and  because  no  one  requested 
an  op])ortunity  to  speak  at  a  public 
hearing,  no  hearing  was  held. 

Federal  Agency  Comments 

Pursuant  to  30  CFR  732.17(h)(ll)(i), 
the  Director  solicited  comments  on  the 
proposed  amendment  from  various 
Federal  agencies  with  an  actual  or 
potential  interest  in  the  Oklahoma 
program.  By  letters  dated  August  9, 
1996.  and  October  1. 1996 
(Administrative  Record  Nos.  OK-975.05 
and  OK-975.11).  the  U.S.  Army  Corps  of 
Engineera  responded  that  its  review 
foimd  the  changes  to  be  satisfactory. 

Environmental  Protection  Agency  (EPA) 

Pursuant  to  30  CFR  732.17(h)(ll)(i), 
OSM  is  required  to  obtain  the  written 
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concurrence  of  the  EPA  with  respect  to 
those  provisions  of  the  proposed 
program  amendment  that  relate  to  air  or 
water  quality  standards  promulgated 
imder  the  authority  of  the  Clean  Water 
Act  (33  U.S.C.  1251  et  seq.)  or  the  Qean 
Air  Act  (42  U.S.C  7401  et  seq.).  None 
of  the  revisions  that  Oklahoma  proposed 
to  make  in  this  amendment  pertain  to 
air  or  water  quality  standards. 
Therefore,  OSM  did  not  request  EPA's 
concurrence. 

Pursuant  to  732.17(h)(ll)(i).  OSM 
solicited  comments  on  the  proposed 
amendment  from  EPA  (Administrative 
Record  No.  OK-975.03  and  OK-975.08). 
EPA  did  not  respond  to  OSM's  requests. 

Sfate  Historical  Preservation  Officer 
(SHPO)  and  the  Advisory  Council  on 
Historic  Preservation  (ACHP) 

Pursuant  to  30  CFR  732.17(h)(4),  OSM 
is  required  to  solicit  comments  on 
proposed  amendments  which  may  have 
an  effect  on  historic  properties  from  the 
SHPO  and  ACHP.  OSM  soUdted 
conunents  on  the  proposed  amendment 
from  the  SHPO  and  ACHP 
(Administrative  Record  No.  OK-975.02 
and  OK-975.09).  Neither  SHPO  nor 
ACHP  responded  to  OSM's  requests. 

V.  Director's  Decision 

Based  on  the  above  findings,  the 
Director  approves  the  proposed 
amendment  as  submitted  by  Oklahoma 
on  July  17, 1996,  and  as  revised  on 
Av^st  28. 1996. 

"nie  Director  approves,  as  discvissed 
in:  Finding  No.  1.  OAC  460:20-3-5, 
concerning  definitions  for  "drinking, 
domestic  or  residential  water  supply"; 
"non-commercial  building";  "occupied 
residential  dwelling  and  structiues"; 
and  "replacement  of  water  supply"; 
OAC  460:20-31-7(e)(3)(D).  concerning 
the  probable  hydrologic  consequences 
determination;  OAC  460:20-31-13(a), 
concerning  a  presubsidence  survey; 
OAC  460:20-31(b),  concerning  the 
subsidence  control  plan;  OAC  460:20- 
45-8(j),  concerning  replacement  of 
drinking,  domestic  or  residential  water 
supply;  OAC  460:20~45-47(a), 
concerning  subsidence  control  measures 
to  prevent  or  minimize  damage;  and 
OAC  460:20-45-47(c),  concerning 
repair  of  damage  to  surface  lands; 
finding  No.  2,  OAC  460:20-3-5, 
concerning  a  definition  for  "material 
damage." 

The  Director  approves  the  regulations 
as  proposed  by  Oklahoma  with  the 
provision  that  they  be  fully  promulgated 
in  identical  form  to  the  regulations 
submitted  to  and  reviewed  by  OSM  and 
thepublic.  

The  Federal  regulations  at  39  CFR 
Part  936,  codifying  decisions  concerning 


the  CMdahoma  program,  are  being 
amended  to  implement  this  decision. 
This  final  rule  is  being  made  efiective 
immediately  to  expedite  the  State 
program  am«idment  process  and  to 
encourage  States  to  bring  their  programs 
into  conformity  with  the  Federal 
standards  without  undue  delay. 
Consistency  of  State  and  Federal 
standards  is  required  by  SMCRA. 

VL  Procedural  Determinatioiis 

Executive  Order  12866 

This  rule  is  exempted  from  review  by 
the  Office  of  Management  and  Budget 
(OMB)  under  Executive  Order  12866 
(Regidatory  Planning  and  Review). 

Executive  Order  12968 

The  E)epartment  of  the  Interior  has 
conducted  the  reviews  required  by 
section  3  of  Executive  Order  12988 
(Qvil  Justice  Reform)  and  has 
detwmined  that,  to  the  extent  allowed 
by  law,  this  rule  meets  the  applicable 
standards  of  subsections  (a)  and  (b)  of 
that  section.  However,  these  standards 
are  not  applicable  to  the  actual  language 
of  State  regulatory  programs  and 
program  amendments  since  each  such 
program  is  drafted  and  promulgated  by 
a  specific  State,  not  by  OSM.  Under 
sections  503  and  505  of  SMCRA  (30 
U.S.C.  1253  and  1255)  and  30  CFR 
730.11.  732.15,  and  732.17(h)(10), 
decisions  on  proposed  State  regulatory 
programs  and  program  amendments 
submitted  by  the  States  must  be  based 
solely  on  a  determination  of  whether  the 
submittal  is  consistent  with  SMCRA  and 
its  implementing  Federal  regulations 
and  whether  the  other  requirements  of 
30  CFR  Parts  730,  731,  and  732  have 
been  met. 

National  Environmental  Policy  Act 

No  environmental  impact  statement  is 
required  for  this  rule  since  section 
702(d)  of  SMCRA  (30  U.S.C.  1292(d)) 
provides  that  agency  decisions  on 
proposed  State  regulatory  program 
provisions  do  not  constitute  major 
Federal  actions  within  the  meaning  of 
section  102(2)(C)of  the  National 
Environmental  PoUcy  Act  (42  U.S.C. 
4332(2){C)). 

Paperwork  Reduction  Act 

This  rule  does  not  contain 
information  collection  requirements  that 
require  approval  by  OMB  under  the 
Paperwork  Reducticm  Act  (44  U.S.C. 
3507  et  seq.). 

Regulatory  Flexibility  Act 

The  Department  of  the  Interior  has 
determined  that  this  rule  will  hot  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities 


under  the  Regulatory  Flexibility  Act  (5 
U.S.C.  601  et  seq.).  The  State  submittal 
which  is  the  subject  of  thfs  rule  is  based 
upon  corresponding  Federal  regulations 
for  which  an  economic  analysis  was 
prepared  and  certification  made  that 
such  regulations  would  not  have  a 
significant  economic  effect  upon  a 
substantial  niunber  of  small  entities. 
Accordingly,  this  rule  will  ensure  that 
existing  requirements  previously 
promulgated  by  OSM  will  be 
implemented  by  the  State.  In  making  the 
determination  as  to  whether  this  rule 
would  have  a  significant  economic 
impact,  the  Department  refied  upon  the 
data  and  assiunptions  for  the 
corresponding  Federal  regulations. 

Unfunded  Mandates 

This  rule  will  not  impose  a  cost  of 
$100  million  or  more  in  any  given  year 
on  any  governmental  entity  or  the 
private  sector. 

List  of  Subjects  in  30  CFR  Part  936 

Intergovernmental  relations,  Surface 
mining.  Underground' mining. 

Dated:  November  27, 1996. 

Brant  Wahlquist, 

Regional  Director,  Mid-Continent  Regional 
Coordinating  Center. 

For  the  reasons  set  out  in  the 
preamble,  30  CFR  part  936  is  amended 
as  set  forth  below: 

PART  936— OKLAHOMA 

1.  The  authority  citation  for  part  937 
continues  to  read  as  follows: 

Authority:  30  U.S.C  1201  et  seq. 

2.  Section  936.15  is  amended  by 
adding  paragraph  (s)  to  read  as  follows: 

S  936.1 5    Approval  of  regulatory  program 
afnenofftents. 


(s)  Revisions  to  the  following 
provisions  of  the  Oklahoma  Coal  Rules 
and  Regulations,  as  submitted  to  OSM 
on  July  17, 1996,  and  as  revised  on 
August  28, 1996,  are  approved  efiiective 
Derambw  20, 1996. 

OAC  460:20-3-5— Definitions 

OAC  460:20-3  l-7(e)(3MD)— Hydrologic 
information 

OAC  460:20-31-13  (a)  *  (b)— . 
Subsidence  ccmtrol  plan 

OAC  460:20-45-8(1)— Hydrologic- 
balance  protection 

OAC  460:20-45-47  (a)  &  (c>— 
Subsidence  control. 

(PR  Doc.  96-32319  Filed  12-l»-96;  6:45  am] 
BKXMQ  CODE  4»10>4t-M 
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30CFRPart943 
[SPATS  No.  TX-031-FOR] 

Texas  Regulatory  Program 

AGENCY:  Office  of  Surface  Mining 

Reclamation  and  Enforcement  (OSM). 

Interior.      ^ 

ACTION:  Final  rule:  approval  of 

amendment 

SUMMARY:  OSM  is  approving  a  proposed 
amendment  to  the  Texas  regulatory 
program  (hereinafter  referred  to  as  the 
"Texas  program")  imder  the  Surface 
Mining  Control  and  Reclamation  Act  of 
1977  (SMC31M.  Texas  proposed 
revisions  to  its  regulations  pertaining  to 
backfilling  and  grading  performance 
standards  for  area  strip  mining 
operations.  The  amendment  is  intended 
to  revise  the  Texas  program  to  clarify 
time  and  distance  standards  for  rough 
backfilling  and  grading. 
EFFECTIVE  DATE:  December  20, 1996. 
FOA  FURTHER  INFORMATION  CONTACT: 
Jack  R.  Cars<Hi.  Acting  Director,  Tulsa 
Field  Office.  Office  of  Surface  Mining 
Reclamation  and  Enforcement,  5100 
East  Skelly  Drive,  Suite  470,  Tulsa. 
Oklahoma  74135-6548,  Telephone: 
(918) 581-6430. 

SUPPLEMBITARY  INFORMATION: 

L  Background  on  the  Texas  Program 

n.  SubmissicMi  of  the  Proposed  Amendment 

m.  Director's  Findings 

IV.  Summary  and  Disposition  of  Comments 

V.  Director's  Decision 

VL  Procedural  Determinations 

I.  Background  on  the  Texas  Program 

On  February  16, 1980,  the  Secretary  of 
the  Interior  conditionally  approved  the 
Texas  program.  Background  information 
on  the  Texas  program,  including  the 
Secretary's  findings,  the  disposition  of 
comments,  and  the  conditions  of 
approval  can  be  fotmd  in  the  February 
27, 1980.  Federal  Register  (45  FR 
12998).  Subsequent  actions  concerning 
the  conditions  of  approval  and  program 
amendments  can  be  found  at  30  CFR 
943.10,  943.15,  and  943.16. 

n.  Submission  of  the  Proposed 
Amendmmt 

By  letter  dated  July  11, 1996 
(Administrative  Record  No.  TX-617), 
Texas  submitted  a  proposed  amendment 
to  its  program  pursuant  to  SMCRA. 
Texas  submitted  the  proposed 
amendment  at  its  own  initiative.  Texas 
proposed  to  revise  Texas  Coal  Mining 
Regulations  (TCMR)  816.384,  general 
requirements  for  backfilling  and 
grading,  by  providing  rough  backfilling 
and  grading  time  and/ or  distance 
standards  for  two  types  of  area  strip 


mining  operations,  cyclic  excavation 
and  continuous  excavation. 

OSM  aimounced  receipt  of  the  '    >  - 
proposed  amendinent  in  the  July  24, 
1996,  Federal  Register  (61  FR  38420). 
and  in  the  same  document  opened  the 
public  comment  period  and  provided  an 
opportunity  for  a  public  hearing  on  the 
adequacy  (rfthe  proposed  amendment. 
The  public  comment  period  closed  on 
August  23, 1996. 

(%i  September  12, 1996,  OSM  called 
Texas  and  requested  a  clarification  of 
the  terms  "cyclic  excavation"  and 
"continuous  excavation."  On  September 
13, 1996  (Administrative  Record  No. 
TX-617.09).  Texas  responded  that  its 
interpretations  of  these  terms  are 
described  and  discussed  in  the  1973  and 
1992  editions  of  the  "SME  Mining 
Engineering  Handbook."  Society  of 
Mining  Engineers  of  the  American 
Institute  of  Mining,  Metallurgical,  and 
Petroleiun  Engineers.  Inc. 

m.  Director's  Findings 

Set  forth  below,  piusuant  to  SMCRA 
and  the  Federal  regulations  at  30  CFR 
732.15  and  732.17,  are  the  Director's 
findings  concerning  the  proposed 
amendment. 

TCMR  816.384  (aX3)  and  (a)(4) 
Backfilling  and  Grading  Time  and/or 
Distance  Standards  for  Cyclic 
Excavation  and  Continuous  Excavation 
Area  Strip  Mining  Operations 

TCMR  816.384(a)(3)  Texas  revised 
TCMR  816.384(a)(3)  by  limiting  its 
provisions  to  the  "cyclic  excavation" 
method  of  area  strip  mining  and  by 
adding  a  distaiu:e  variance  provision. 
According  to  the  "SME  Mining 
Engineering  Handbook,"  swing-type 
excavating  units  such  as  power  shovels, 
draglines,  clamshells,  and  backhoes  are 
considered  to  be  cyclical  excavators. 
The  cycle  functions  of  these  excavators 
include  loading,  raising,  swinging, 
dumping,  lowering,  and  positioning.  In 
Texas,  draglines  are  used  for  most  cyclic 
excavation  coal  mining  operations. 

Texas'  proposed  revision  allows  it  to 
grant  additional  distance  for  completion 
of  rough  backfilling  and  grading  for 
cyclic  excavation  area  strip  mining 
operations  if  the  permittee  can 
demonstrate  that  such  additional 
distance  is  necessary.  The  existing 
provision  allows  the  State  to  grant 
additional  time  for  completion  of  rough 
backfilling  and  grading,  but  it  must  be 
completed  within  a  specified  distance 
limitation  ofi  our  spoil  ridges  with  no 
exceptions.  The  proposed  revisicm  will 
allow  Texas  to  extend  the  distance  limit 
of  four  spoil  ridges,  as  well  as  the  time 
limit  of  180  days,  upon  approval  of  a 
detailed  analysis  submitted  by  the 


pnmittee  in  the  permit  application    . 
reclamation  plan  under  TCMR 
780.145(b)(3). 

In  the  August  6, 1996,  Texas  Register 
(21  TexReg  7309).  Texas  explained  that 
"(d]ue  to  the  nature  of  siufece  coal 
mining  operations  active  in  Texas,  the 
commission  believes  that  more 
flexibility  in  meeting  backfilling  and 
grading  distance  requirements  should  be 
available  to  surface  mine  operators. 
Factors  that  may  bear  on  the  need  for  a 
distance  extension,  in  addition  to  or  in 
the  absence  of  a  time  extension,  include: 
The  amoimt  of  overburden,  the  length  of 
the  pit,  the  number  of  coal  seams,  the 
weather,  the  type  of  equipment  used, 
and  the  need  for  lignite." 

TCMR  816.384(a)(4)  Texas  also 
proposed  a  new  provision  concerning 
rough  backfilling  and  grading  standards 
for  "continuous  excavation"  area  strip 
mining  operations  at  TCMR 
816.384(a)(4).  According  to  the  "SME 
Mining  Engineering  Handbook,"  a 
continuous  excavator  digs  and 
discharges  material  simultaneously.  The 
two  most  common  continuous 
excavators  used  in  coal  mining  are  the 
bucket  chain  excavator  and  the  bucket 
wheel  excavator.  In  Texas,  bucket  wheel 
excavators  are  used  for  most  continuous 
excavation  coal  mining  operations. 

Roug^  backfilling  and  grading  for 
continuous  excavation  operations  must 
be  completed  in  accordance  with  the 
time  schedule  approved  in  the  permit 
application  reclamation  plan  under 
TCMR  780.145(b)(3).  The  time  schedule 
is  based  on  a  detailed  written  analysis 
by  the  permittee  and  any  additional 
information  required  by  Texas. 

Federal  requirements  and  decision 
The  Federal  time  and  distance  standards 
for  specific  types  of  mining,  including 
area  mining,  at  30  CFR  816.101  were 
suspended  effective  August  31,  1992  (57 
FR  33875,  July  31, 1992).  Therefore. 
OSM  must  evaluate  State  time  and 
distance  requirements  against  the 
general  contemporaneous  reclamation 
requirements  of  section  515(b)(16)  of 
SMCRA  and  30  CFR  816.100.  Section 
515(b)(16)  of  SMCRA  requires  that 
surface  coal  mining  and  reclamation 
operations  be  conducted  so  as  to  insure 
that  all  reclamation  efforts  proceed  as 
contemporaneously  as  practicable  with 
the  surface  coal  mining  operations.  The 
Federal  regulation  at  30  CFR  816.100 
similarly  provides  that  backfilling  and 
grading  on  all  land  that  is  distiubed  by 
surface  mining  activities  occiu-  as 
contemporaneously  as  practicable  with 
mining  operations.  

The  e^ct  of  the  suspension  of  30  CFR 
816.101  is  that  regulatory  authorities 
may  adopt  backfilling  and  grading  time 
and  distance  standards  for  various  types 
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of  mining  operations  that  are  specific  to 
the  coal  mining  conditions  in  their 
states,  s&  long  as  the  standards  result  in 
contemporaneously  minii^  and 
reclamation  as  reqmred  by  section 
515(b)(16)  of  SMCRA  and  30  CFR 
816.100.  It  is  noted  that  Texas' 
regulation  at  TtZMR  816.383  requires 
that  backfilling  and  grading  of  all  land 
disturbed  by  siuface  mining  activities 
occur  as  contemporaneously  as 
practicable  with  mining  operations. 

Since  permittees  are  required  to 
submit  a  detailed  analysis  in  support  of 
the  time  and/ or  distance  standards 
included  in  their  permit  application 
reclamation  plans,  Texas'  proposed 
distance  variance  provision  at  TCMR 
816.384(a)(3]  for  cyclic  excavation  area 
strip  mining  operations  and  its 
proposed  time  schedule  provision  at 
TCMR  816.384(a)(4)  for  continuous 
excavation  area  strip  mining  operations 
appear  to  be  reasonable  and  provide 
additional  specificity  to  Texas'  general 
contemporaneous  reclamation 
requirements  at  TCMR  816.383. 
Therefore,  based  upon  the  above 
discussions,  the  Director  finds  the 
proposed  revisions  at  TCMR  816.384 
(a)(3)  and  (a)(4)  are  not  inconsistent 
with  the  Federal  requirements  for 
contemporaneous  reclamation  for 
surface  mining  activities  at  section 
515(b)(16)  of  SMCRA  and  30  CFR 
816.100. 

IV.  Summary  and  Diqx»sition  <^ 
Comments  '  "* : 

Public  Comments 

The  Director  soUcited  public 
comments  and  provided  an  opportunity 
for  a  public  hearing  on  the  proposed 
amendment.  Because  no  one  requested 
an  opportunity  to  speak  at  a  public 
hearing,  no  hearing  was  held. 

Comments  supporting  the  proposed 
amendment  were  received  from  the 
Alvuniniun  Company  of  America  and 
Texas  Utilities  Services,  Inc. 
(Administrative  Record  Nos.  TX-617.08 
and  TX-617.06,  respectively).  Both 
commenters  supported  the  Railroad 
Commission  of  Texas  in  its  effort  to 
clarify  that  both  time  and  distance 
variances  may  be  approved  when  the 
permittee  demonstrates  that  additional 
time  and/or  distance  is  necessary  for 
reclamatian. 

Federal  Agency  Comments  _ ; 

Pursuant  to  30  CFR  732.17(h)(ll)(i), 
the  IMrector  solicited  comments  on  the 
proposed  amendment  from  various 
Federal  agencies  with  an  actual  or 
potential  interest  in  the  Texas  program. 
On  August  9, 1996  (Administrative 
Record  No.  TX-617.07),  the  U.S.  Anny 


Corps  of  Engineere  responded  that  its 
review  foimd  the.changes  to  be  ^ 

satisfactory. 

Environmental  Protection  Agency  (EPA) 

Pursuant  to  30  CFR  732.17(h)(ll)(ii). 
OSM  is  required  to  obtain  the  written 
concurrence  of  the  EPA  with  respect  to 
those  provisions  of  the  proposed 
program  amendment  that  relate  to  air  or 
water  quality  standards  promidgated 
under  Uie  authority  of  the  Clean  Water 
Act  (33  U.S.C.  1251  et  seq.)  or  the  Clean 
Air  Act  (42  U.S.C.  7401  et  seq.]. 

None  of  the  revisions  that  Texas 
proposed  to  make  in  this  amendment 
pertain  to  air  or  water  quality  standards. 
Therefore,  OSM  did  not  request  EPA's 
concurrence. 

Pureuant  to  732.17{h)(ll)(i),  OSM 
solicited  comments  on  the  proposed 
amendment  from  EPA  (Administrative 
Record  No.  TX-617.02).  EPA  did  not 
respond  to  OSM's  request. 

State  Historical  Preservation  Officer 
ISHPO)  and  the  Advisory  Council  on 
Historic  Preservation  (ACHP) 

Pureuant  to  30  CFR  732.17(h)(4),  OSM 
is  required  to  solicit  comments  on 
proposed  amendments  which  may  have 
an  effect  on  historic  properties  from  the 
SHPO  and  ACHP.  OSM  solicited 
comments  on  the  proposed  amendment 
from  the  SHPO  and  ACHP 
(Administrative  Record  No.  TX-617.03). 
Neither  SHPO  nor  ACHP  responded  to 
OSM's  request 

V.  Director's  Decision 

Based  on  the  above  findings,  the 
Director  approves  the  proposed 
amendment  as  submitted  by  Texas  on 
July  11, 1996. 

"The  Director  approves  TCMR 
816.384(a)(3),  concerning  rough 
backfilling  and  grading  time  and 
distance  standards  for  cyclic  excavation 
area  strip  mining  operations,  and  TCMR 
816.384(a)(4)  concerning  rough 
backfilling  and  grading  time  standards 
for  continuous  excavation  area  strip 
mining  operations. 

The  Director  approves  the  regulations 
as  proposed  by  Texas  with  the  provision 
that  they  be  fully  promulgated  in 
identical  form  to  the  rules  submitted  to 
and  reviewed  by  OSM  and  the  public. 

The  Federal  regulations  at  30  CFR 
Part  943,  codifying  decisions  concerning 
the  Texas  program,  are  being  amended 
to  implement  this  decision.  This  final 
rule  is  being  made  effective  immediately 
to  expedite  the  State  program 
amendment  process  and  to  encoiuage 
States  to  iHing  their  programs  into 
conformity  with  the  Federal  standards 
without  undue  delay.  Consistency  of 


State  and  Federal  standards  is  required 
by  SMCRA. 

VL  Procedural  Determinations 

Executive  Order  12866 

This  rule  is  exempted  from  review  by 
the  0£Bce  of  Management  and  Budget 
(OMB)  under  Executive  Order  12866 
(Regulatory  Planning  and  Review). 

Executive  Oder  12988 

The  Department  of  the  Interior  has 
conducted  the  reviews  required  by 
section  3  of  Executive  Order  1 2988 
(Qvil  Justice  Reform)  and  has 
determined  that,  to  the  extent  allowed 
by  law,  this  rule  meets  the  applicable 
standards  of  subsections  (a)  and  (b)  of 
that  section.  However,  these  standards 
are  not  appUcable  to  the  actual  language 
of  State  r^;ulatory  programs  and 
program  amendments  since  each  such 
program  is  drafted  and  promulgated  by 
a  specific  State,  not  by  OSM.  Under 
sections  503  and  505  of  SMCRA  (30 
U.S.C.  1253  and  1255)  and  the  Federal 
regulations  at  30  CFR  730.11,  732.15, 
and  732.17(h)(10),  decisions  on 
proposed  State  regulatory  programs  and 
program  amendments  submitted  by  the 
States  must  be  based  solely  on  a 
determination  of  whether  the  submittal 
is  consistent  with  SMCRA  and  its 
implementing  Federal  regulations  and 
whether  the  other  requirements  of  30 
CFR  Parts  730.  731,  and  732  have  been 
met. 

National  Environmental  Policy  Act 

No  environmental  impact  statement  is 
required  for  this  rule  since  section 
702(d)  of  SMCRA  (30  U.S.C.  1292(d)) 
provides  that  agency  decisions  on 
proposed  State  regudatory  program 
provisions  do  not  constitute  major 
Federal  actions  within  the  meaning  of 
section  102(2)(C)  of  the  National 
Environmental  Policy  Act  (42  U.S.C. 
4332(2)(C)). 

Paperwork  Reduction  Act 

This  rule  does  not  contain 
information  collection  requirements  that 
require  approval  by  OMB  under  the 
Paperwork  Reduction  Act  (44  U.S.C 
3507  et  seq.]. 

Regulatory  Flexibility  Act 

The  Department  of  the  Interior  has 
determined  that  this  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  Regulatory  Flexibility  Act  (5 
U.S.C.  601  et  seq.).  The  State  submittal 
which  is  the  subject  (tf  this  rule  is  based 
upon  corresponding  Federal  regulations 
far  which  an  economic  analysis  was 
pr^>ared  and  certification  made  that 
such  regulations  would  not  have  a 
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significant  economic  effect  upon  a 
substantial  number  of  small  entities. 
Accordingly,  this  rule  will  ensure  that 
existing  requirements  previously 
promulgated  by  OSM  will  be 
implemented  by  the  State.  In  making  the 
determination  as  to  whether  this  rule 
would  have  a  significant  economic 
impact,  the  Department  relied  upon4he 
data  and  assiunptions  for  the 
corresponding  Federal  regulations. 

Unfunded  Mandates 

This  rule  will  not  impose  a  cost  of 
$100  million  or  more  in  any  given  year 
on  any  governmental  entity  or  the 
private  sector. 

List  of  Sobiects  in  30  CFR  Part  M3 

Intergovernmental  relations,  Surface 
mining,  Underground  mining. 

Dated:  December  2, 1996. 
Bmt  Wahl^iiiat. 

Regional  Director.  Mid-Continent  Regional 
Coordinating  Center. 

For  the  reasons  set  out  in  the 
preamble,  3Q  CFR  part  943  is  amended 
as  set  forth  below: 

PART  943— Texas' 

1.  The  authority  citation  for  part  943 
continues  to  read  as  follows: 

Aiitfaarity:  30  U.S.C.  1201  et  seq. 

2.  Section  943.15  is  amended  by 
adding  paragraph  (o)  to  read  as  follows: 

1943.15    Approval  of  regulatory  program 


(o)  Revisions  to  and/or  the  addition  of 
Texas'  regulations  at  TCMR 
816.384(a)(3)  and  TCMR  816.384(a)(4), 
as  submitted  to  OSM  on  July  11, 1996, 
are  approved  effective  December  20, 
1996. 

(FR  Doc.  96-32320  Piled  12-19-96;  8:45  am] 
iaUNG  OOOC  4310-06-M 


POSTAL  SERVICE 

39CFRPart111 

DonMstic  Mail  Manual;  Miscallaneous 
Amandments 

AOaiCY:  Postal  Service. 
ACTION:  Final  rule. 

SUMMARY:  This  final  rule  describes  the 
amendments  consolidated  in  the 
transmittal  letters  for  issues  44,  45, 46, 
47, 48,  and  49  of  the  Domestic  Mail 
Manual  (DMM),  which  is  incorporated 
by  reference  in  the  Code  of  Federal 
Regulations  (see  39  CFR  111.1).  This 
final  rule  constitutes  a  historic  record  of 


changes,  presented  in  chronological 
sequence  by  issue  date  of  the  DMM.  As 
such,  any  amendment  shown  in  this 
final  rule  may  have  been  rescinded  or 
superseded  by  a  later  amendment  to  the 
same  requirement  or  rule. 
EFFECTIVE  DATES:  DMM  issue  44, 
September  20, 1992;  DMM  issue  45, 
December  20, 1992:  I^IM  issue  46,  July 
1, 1993;  DMM  issue  47,  April  10, 1994; 
DMM  issue  48,  January  1,  1995;  and 
DMM  issue  49,  September  1.  1995. 
FOR  FURTHER  MFORMATION  CONTACT:  Neil 
Berger,  (202)  268-2859. 
SUPPLEMENTARY  INFORMATION:  The      - 
Domestic  Mail  Manual  (I^ifM), 
incorporated  by  reference  in  title  39, 
Code  of  Federal  Regulations,  part  111, 
contains  the  basic  standards  of  the  U.S. 
Postal  Service  governing  its  domestic 
mail  services;  describes  the  mail  classes 
and  special  services  and  conditions 
governing  their  use;  and  provides 
detailed  instructions  on  the  standards 
for  rate  eligibifity  and  mail  preparation. 
The  DMM  is  amended  and  republished 
about  every  6  months,  with  each  issue 
sequentially  numbered. 

This  final  rule  shows  in  historic 
sequence  the  amendments  to  DMM 
issues  44,  45,  46,  47.  48,  and  49.  These 
amendments  reflect  changes  in  mail 
preparation  standards  and  other 
miscellaneous  mailing  requirements 
that  occurred  during  a  4-year  interval. 
These  changes  were  previously 
announced  in  the  Postal  Bulletin,  a 
biweekly  dociunent  issued  to  post  office 
personnel  and  to  public  subscribers 
through  a  service  administered  by  the 
U.S.  Government  Printing  Office.  The 
Postal  Service  temporarily  ceased 
publication  in  the  Federal  Register  of 
the  transmittals  for  the  DMM  because 
any  significant  amendment  or  revision 
to  a  rate  or  fee  was  also  issued  as  a  final 
rule  in  the  Federal  Register.  With  the 
publication  of  DMM  issue  46  on  July  1, 
1993,  the  Postal  Service  introduced  a 
thoroughly  revised  document  that  was 
reorganized  using  a  new  alphanumeric 
codification  system.  That  issue  also 
introduced  a  transmittal  siunmary  of 
changes  organized  by  topic. 

DMM  issue  50,  the  ciurent  edition  of 
the  DMM,  was  released  on  July  1, 1996. 
That  issue  contains  substantive  changes 
to  mail  preparation  standards  and  mail 
classification  as  published  in  the 
Federal  Register  on  March  12, 1996  (61 
FR  10068-10217).  These  standards  were 
approved  on  March  4, 1996,  by  the 
Postal  Service  to  implement  the 
Decision  of  the  Governors  of  the  Postal 
Service  in  Postal  Rate  Commission 
Docket  No.  MC95-1,  Classification 
Reform  I.  These  standards  took  etfect  at 
12:01  a.m.,  July  1.1996. 


I^fM  issue  51.  the  next  edition  of  the 
DMM.  is  scheduled  for  release  on 
January  1. 1997.  That  issue  will  contain 
substantf^e  changes  to  mail  preparation 
standards  and  mail  classification  for 
nonprofit  rate  categories  for  Periodicals 
and  Nonprofit  Standard  Mail.  These 
standards  were  published  on  August  15, 
1996.  in  the  Federal  Register  (61  FR 
42478-42489).  as  approved  on  August  6. 
1996.  by  the  USPS  to  implement  the 
Decision  of  the  Governors  of  the  Postal 
Service  in  Postal  Rate  Commission 
Docket  No.  MC96-2,  Classification 
Reform  II.  Those  standards  took  efiiect  at 
12:01  a.m..  October  6, 1996,  aligning  the 
preparation  rules  adopted  on  July  1  for 
commercial  mail  with  those  for 
nonprofit  mail. 

The  following  excerpts  fitnn  the 
Summary  of  Changes  sections  of  the 
transmittals  for  DMM  issues  44,  45,  46, 
47,  46,  and  49  generally  cover  the  minor 
changes  not  previously  described  in 
other  interim  or  final  rules  published  in 
the  Federal  Register.  These  changes 
were  first  announced  in  notices  in 
various  issues  of  the  Postal  Bulletin 
published  by  the  Postal  Service  to  state 
or  to  revise  policy  and  procedure  for 
certain  mailing  standards. 

DMM  Issue  44  (Septonber  20, 1992) 

Section  111.54  reminds  mailers  and 
employees  that  changes  to  the  Domestic 
Mail  Manual  are  pubUshed  not  only  in 
the  Federal  Register  but  also  in  the 
Postal  Bulletin.  No  notice  of  this 
revision  was  published. 

Section  119.22  tells  customers  where 
and  how  they  can  buy  Publication  65, 
National  Five-Digit  ZIP  Code  and  Post 
Office  Directory.  No  notice  of  this  ' 
revision  was  published. 

Subchapters  120,  310.  320,  340,  350, 
360,  380,  410,  420.  440.  510,  520,  530, 
550,  570,  610,  620,  640,  and  660  provide 
rules  and  guidelines  for  the  lower  rates 
for  First-,  second-,  and  third-class 
barcoded  flat-size  mail.  On  Jime  21, 
1991,  under  39  U.S.C.  3622  and  3623, 
the  Postal  Service  asked  the  Postal  Rate 
Commission  (PRC)  for  a  recommended 
decision  on  these  postage  discoimts. 
The  PRC  issued  its  recommendation  on 
the  filing  (Docket  JvIC9 1-1)  on  March 
19, 1992.  On  May  4, 1992.  the 
Governors  of  the  Postal  Service 
.'  approved  the  PRC's  recommended  rate 
and  classification  changes  to  take  effect 
September  20,  1992.  The  Postal  Service 
published  its  proposed  rules  for  public 
comment  in  the  Federal  Register  on 
April  21. 1992  (57  FR  14525-14551), 
and  June  1, 1992  (57  FR  23072).  (Postal 
Bulletin  (PB)  21819A  (7-16-92).) 

Exhibits  121.5  and  121.56  are  reduced 
to  save  space.  No  notice  of  these 
changes  was  published. 
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Section  122.412a  clarifies  that 
government  agencies  may  omit  the 
addressee's  name  and  street  address  or 
post  office  box  number,  as  well  as  city, 
state,  and  ZIP  Code,  from  the  delivery 
address  on  official  mail  with  a 
simpUfied  address  format.  Agencies 
using  this  format  must  send  the  mailing 
to  each  stop  or  possible  delivery  on  city 
carrier  routes  or  to  each  post  office 
boxholder  at  a  post  office  with  dty 
carrier  service.  Effective  September  20, 
1992  (PB  21818  (6-25-92)). 

Sectitm  122.37  rearranges  the  rules  for 
addresses  on  parcels.  Exhibits  122.37a 
and  122.37b  are  renumbered  as  Exhibits 
122.371  and  122.372.  No  notice  of  these 
revisions  was  published. 

Exhibits  122.63a  and  122.63c  through 
122.63t  reflect  changes  in  mail 
processing  operations.  These  changes 
include  the  assignment  of  3-digit  ZIP 
Code  prefixes  344  and  607.  Sections 
441.321,  446.36.  646.36,  and  769.36 
reflect  changes  in  label  preparation. 
Exhibits  624.721  and  722.411  are 
deleted.  Sections  624.72  and  722.4 
change  the  references  for  these  deleted 
exhibits  to  Exhibit  122.63s.  Effective 
July  9, 1992;  mandatory  September  20. 
1992  (PB  21819  (7-9-92);  PB  21820 
(7-23-02)). 

Exhibits  122.63m  and  122.63n 
indicate  that  customers  may  order 
distribution  labels  for  listed  sites  in  the 
exhibits  from  the  Postal  Service  Label 
Printing  Center  in  Topeka,  KS.  Set 
numbers  004  and  005  identify  the  two 
exhibits.  When  customers  order  labels, 
the  Postal  Service  supplies  them  in  lots 
of  300  (minimum)  for  each  label.  To 
order  these  free  labels,  customers  fill  in 
the  header  data  on  Form  1578-B, 
Reqmsition  for  Facing  Slips  or  Labels, 
and  show  how  many  labels  they  need  in 
the  detail  data  lines.  Effective  August  6, 
1992  (PB  21821  (8-6-92)). 

Section  124.336  is  added  to  specify 
how  mailers  can  obtain  authorization  to 
ship  cigarette  lighters.  The  authorization 
includes  obtaining  approval  from  the 
U.S.  Department  of  Transportation. 
Effective  September  20. 1992  (PB  21818 
(6-25-92)). 

Sections  124.382e  and  124.382f  are 
added  to  define  the  terms  "sharps"  and 
"other  medical  devices";  sections 
124.385  and  124.386  are  renumbered  as 
124.387  and  124.388;  new  sections 
124.385  and  124.386,  both  effective 
December  28. 1992.  are  added  to 
provide  mailers  advance  notice  of 
changes  in  packaging  standards.  New 
sections  124.385a  and  124.386a, 
effective  June  30, 1992,  require  mailers 
to  send  sharps  and  other  medical 
devices  at  the  First-Class  or  Priority 
Mail  rates.  The  renumbering  of  these 
sections  corrects  errors  published  in 


both  the  Federal  Register  and  the  Postal 
Bulletin.  Exhibits  124.385a  and 
124.385h  are  added  to  illustrate  the 
infectious  substance  label  required  on 
the  packaging  and  the  information 
needed  for  the  manifest.  Effective 
December  26, 1992  (PB  21819  (7-9-02); 
PB  21820  (7-23-92)). 

Section  133.1  permits  a  mailer  to 
request  an  expedited  oral  decision  after 
an  acceptance  post  office  issues  an 
adverse  classification  decision.  Postal 
Bulletin  21794  (7-25-91)  had  earllOT 
revised  section  133.1  on  a  temporary 
basis.  Effective  September  20, 1992  (PB 
21819  (7-0-^2)). 

Sections  143.134  through  143.137  and 
144.114  through  144.117  are  added  to 
specify  the  basic  requirements  for  using 
precanceled  or  meter  stamps  on  bulk  or 
presort  rate  mailings  of  nonidentical- 
weight  pieces  or  when  the  amount  of 
postage  does  not  represent  the  full 
postage  of  the  mailpieces  to  which  they 
are  affixed.  If  precanceled  or  meter 
stamps  are  used  representing  an  amount 
other  than  the  full  and  correct  postage 
applicable  to  the  piece,  or  if  used  in 
bulk  or  presort  rate  mailings  of 
nonidentical-weight  pieces,  or  if  used  in 
mailings  where  pieces  qualify  for 
different  discounts  or  rates,  the  mailer 
must  provide  documentation  detailing 
the  contents  of  the  mailing.  This 
dociunentation  must  be  submitted  with 
each  mailing,  with  provisions  for  the 
presentation  of  only  the  sununary 
portion  if  the  mailer  has  repeatedly 
demonstrated  the  ability  to  produce 
accurate  information  and  mailings. 
Concurrent  revisions  are  made  to 
sections  381.1,  382.1,  382.26,  382.31, 
382.33.  382.34.  382.4,  382.44,  661.1,  and 
661.21.  Effective  May  14. 1992  (PB 
21815  (5-14-92));  effective  June  11, 
1992  (PB  21817  (6-11-92)). 

Part  149,  sections  295.22,  295.24, 
911.52,  and  911.53  simplify  the  steps 
and  language  for  filing  claims  for  lost  or 
damaged  mail.  These  revised 
instructions  include  guidelines  for  the 
new  Postal  Service  Form  1000, 
Domestic  Claim  or  Registered  Mail 
Inquiry.  Sections  295.32,  295.4,  296.2, 
and  296.3  are  deleted;  section  295.33  is 
renumbered  as  295.32.  Form  1000 
replaces  Forms  565,  3812,  and  5690  for 
filing  claims.  Effective  September  20. 
1992  (PB  21823  (9-3-92)). 

Sections  149.21, 149.222. 149.312, 
149.333,  and  914.18  extend  the  waiting 
period  from  45  to  60  days  before  a 
customer  may  file  a  clahn  for  loss  of  a 
COD  article.  Sections  149.312  and 
149.333  were  renumbered  as  149.243 
and  149.261.  Changes  to  these 
procedures  also  restrict  the  filing  of  a 
claim  to  the  mailer.  This  change  is 
consistent  with  filing  procedures  for 


insiued,  registered,  COD,  and  Express 
Mail.  The  procediues  for  addressee 
filing  in  section  149.333  are  thus 
eliminated,  with  changes  reflected  in 
renumbered  section  149.261.  The 
sections  dted  in  this  revision  are 
replaced  by  the  complete  reorganization 
of  part  149;  however,  all  revisions  are 
included  in  that  reorganization  (see 
entry  for  part  149).  Effective  September 
20. 1992  (PB  21821 
(8  6  02)) 

Sections  153.4. 153.5,  and  159.211 
clarify  that  the  prohibition  on 
forwarding  mail  for  individuals  is 
appUed  to  all  persons  and  organizations 
receiving  mail  at'8  business  address. 
Such  individuals  include  employees, 
contractors,  cUents,  and  officers  of  the 
organization  located  at  that  address. 
BMause  of  the  similarity  of  their 
provisions,  sections  153.4  and  153.5  are 
combined  into  153.4.  Effective 
September  20, 1992  (PB  21821  (8-6- 
92)). 

Section  153.72  and  Exhibit  159.14 
clarify  that  accountable  mail  is  not  held 
indefinitely,  pending  the  resolution  of  a 
dispute  between  parties  unable  to  agree 
upon  a  receiver  of  the  mail.  Instead, 
depress  Mail,  registered,  insined, 
certified,  and  return  receipt  for 
merchandise  mail  is  held  for  the 
maximiun  time  according  to  the 
sender's  instructions  and,  otherwise,  as 
prescribed  in  DMM  159.323f  and 
159.324.  Effective  September  20, 1992 
(PB  21821  (6-6-92)). 

Exhibits  159.151a  through  159.151f 
reference  section  122.17  for  the  required 
placement  and  type  size  of 
endorsements  mailers  may  print  tinder 
return  addresses.  Effective  September 
20, 1992  (PB  21822  (8-20-92)). 

Section  159.17  is  added  to  clarify  that 
postal  employees  are  not  permitted  to 
take  imdeliverable  mail/waste  or  waste 
receptacles  from  postal  facibties  for 
personal  use  or  for  any  use 
unauthorized  by  the  Postal  Service. 
Effective  September  20, 1992  (PB  21822 
(8-20-92)). 

Section  164.751  allows  customers  to 
request  replacements  for  pictorial 
cancellations  up  to  60  days  after  the 
date  of  the  cancellation.  Effective 
September  20. 1992  (PB  21819 
(7-9-92)). 

Part  222  expands  security  measures 
for  the  mailing  of  Express  Mail  Same 
Day  Airport  Service.  Effective 
September  20, 1992  (PB  21821 
(8-6-92)). 

Part  296  updates  the  policy  for 
Express  Mail  postage  refunds  for 
shipments  not  meeting  the  service 
commitment  marked  on  Label  11. 
Originally  published  numbering  was 
later  changed  by  the  complete  revision 
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of  part  149.  Section  296.2  was  deleted 
and  section  296.1  was  renumbered  as 
part  296.  Effective  September  20. 1992 
fPB  21820  (7-23-92)). 

Exhibits  352  and  752  are  renumbered 
as  Exhibits  352.12  and  752.1.  No  notice 
of  this  renumbering  was  published. 

Exhibits  363.33,  441.32,  641.133.  and 
764.213  are  added  to  iliiistrate  formats 
for  barcoded  sack  and  tray  labels. 
References  to  these  exhibits  are  added  to 
sections  363.333.  364.11.  365.11, 
366.11.  367.211.  441.321g.  447.36. 
561,471.  641.133).  641.224J,  641.423J. 
647.225,  764.213g,  787.233g.  and 
767.333g.  No  notice  of  jthese  revisions 
was  published. 

Part  369  is  amended  to  permit 
customers  who  prepare  First-Class  Mail 
to  use  barcoded  sack  and  tray  labels. 
The  revision  repeats  existing  provisions 
for  sacked  mailings  of  second-,  third-, 
and  fourth-class  mail,  although  new 
content  identifier  codes  are  added  for 
First-Class  Mail.  The  same  set  of  content 
identifier  codes  are  used  on  barcoded 
tray  labels.  Exhibit  389.2  is  added  to 
show  sample  tray  labels  with  and 
without  the  new  zebra  code.  Parts  446 
and  646  are  also  redesignated  as  446.1 
and  648.1,  respectively,  and  new 
sections  446.2  and  646.2  are  added  to 
allow  preparation  of  barcoded  tray 
labels,  for  automation-compatible 
second-  and  third-class  mail, 
respectively.  Exhibits  446.21  and  646.21 
are  also  added  to  illustrate  sample 
barcoded  tray  labels.  Effective 
September  20, 1992  (PB  21821  (8-6- 
92)).  * 

Sections  423.152,  423.232.  423.332. 
423.442,  423.532,  and  423.632  revise 
accounting  procedures  for  second-class 
mail  when  an  appUcation  is  pending. 
Effiective  September  20, 1992  (PB  21818 
(6-25-92)). 

Sections  423.164a.  423.244a, 
423.344a,  423.454a.  423.544a.  and 
423.644a  revise  procedures  for  refunds 
made  to  applicants  who  mail  second- 
class  publications  while  an  application 
is  pending  and  which  later  becomes 
authorized.  Effective  September  20. 
1992  (PB  21818  (6-25-92)). 

Exhibits  423.221a(3)  and  423.431  (p.3) 
are  deleted  and  replaced  with  shorter 
examples  in  sections  423.221a(3)  and 
423.422.  No  notice  of  these  changes  was 
published. 

Section  423.621b  revises  the 
procediues  for  news  agent  registry  at  an 
entry  post  office.  No  notice  of  this 
revision  was  published. 

Sections  424.442,  426.41,  624.717, 
722.421.  and  722.432  include  additional 
reqiiirements  and  gmdelines  for 
scheduling  and  depositing  second-, 
third-,  and  fourth-class  drop  shipment 


mailings.  Effective  September  20. 1992 
(PB  21820  (7-23-92)). 

Exhibit  424.783  is  deleted  to  consove 
space.  Previous  references  of  the  sample 
listing  of  documentation  are  made  to 
similar  Exhibit  624.883.  No  notice  of 
this  deletion  was  published. 

Section  429. 14p  is  added  to  allow 
mailers  to  imprint  impersonal  messages 
on  the  pages  and  covers  of  second-class 
pubUcations  after  they  are  printed. 
Mailers  must  not  use  messages  that 
would  require  the  publications  to  be 
sent  as  First-Class  Mail.  Effective 
September  20, 1992  (PB  21821  (8-6- 
92)).  . 

Sections  441.321.  446.36.  646.36.  and 
769.36  reflect  changes  in  label 
preparation.  Exhibits  624.721  and 
722.411  are  deleted.  Sections  624.72 
and  722.4  change  the  references  to 
Exhibit  122.63s.  Effective  September  20. 
1992  (PB  21819  (7-9-92)). 

Section  441.218  eliminates  Exhibit 
122.63)  as  the  second  reference.  No 
notice  of  this  correction  was  published. 

Section  445.243e(2)  is  corrected  to 
state  that  extraneous  information  is  not 
permitted  on  or  between  the  lines 
reserved  for  Postal  Service  required 
information.  No  notice  of  this  correction 
was  published. 

Section  531.162  extends  to  November 
30, 1992.  the  grace  period  for  Coding 
Accuracy  Support  System  (CASS) 
certification  of  address  matching 
software.  Effective  September  20. 1992 
(PB  21821  (8-6-92):  PB  21822  (8-20- 
92)). 

Exhibits  551.3,  561.421a,  and 
561.421b  are  revised  and  resized  to  save 
space.  No  notice  of  these  revisions  was 
published. 

Section  576.42  allows  mailers  to  place 
barcoded  flats  on  the  same  5-digit 
pallets  with  flats  claimed  at  the  carrier 
route  presort  and  walk-sequence  rates  if 
the  barcoded  rates  are  not  claimed. 
Effective  September  20. 1992  (PB  21823 
(9-3-92)). 

Section  625.522b  provides  guidelines 
for  determining  whether  the  coverage 
for  a  certain  insurance  poUcy  is 
generally  not  available  conmiercially. 
Effective  June  25. 1992  (PB  21819  (7r-9- 
92)). 

Sections  626.21  and  626.23  are 
revised;  a  new  section  626.24  is  added; 
current  sections  626.24, 626.25,  and 
626.26  are  renumbered  as  626.25, 
626.26,  and  626.27,  respectively; 
renumbered  626.25  expedites  the 
application  process  for  organizations 
already  authorized  to  mail  at  the  special 
bulk  third-class  rates  and  wanting  to 
mail  at  those  rates  at  an  additional  post 
ofBce.  Effective  September  20, 1992  (PB 
21818  (6-25-92)). 


Exhibits  641.135,  641.22,  641.4, 644.1. 
644.2.  767a.  and  767b  clarify  sacking 
and  packaging  instructions  for  third- 
and  fourth-class  mail.  No  notice  of  these 
revisions  was  published. 

Sections  641.2. 644.2.  644.3,  and 
Exhibit  641.22  make  the  preparation  of 
mailings  of  machinable  third-class 
parcels  and  combined  mailinga  of 
machinable  third-  and  fourth-class 
parcels  consistent  with  those  for  the 
destination  bulk  mail  center  (DBMC) 
rate,  hi  general,  the  revisions  specify 
that  BMC  sacks  and  pallets  inplude 
auxiliary  service  facility  (ASF)  sacks 
and  pallets  for  mailings  claimed  at  the 
DBMC  rate.  The  mailer  must  meet 
existing  volume  and  labeling 
requirements  and  must  deposit  the 
mailings  as  specified  for  the  DBMC  rate, 
if  claimed.  Sections  641.223,  641.232c, 
and  767.323  also  specify  that  the  second 
(contents)  line  of  labels  on  mixed  BMC 
sacks  or  pallets  include  the  words 
"Mixed  BMC"  to  distinguish  them  bom 
other  sacks  for  the  same  facility  that 
contain  only  destinating  mail.  Section 
624.72  also  clarifies  that  presorted  sacks 
or  pallets  of  third-class  machinable 
parcels  may  contain  both  pieces  eligible 
for  and  claimed  at  the  DBMC  rate  and 
pieces  not  eligible  for  or  claimed  at  that 
rate.  Effiective  September  20, 1992  (PB 
21818  (6-25-92)). 

Exhibits  641.22.  644.2,  and  767b 
indicate  that  auxiliary  service  facilities 
(ASFs)  are  also  included  with  regular 
bulk  mail  centere  (BMCs)  when  a 
destination  BMC  rate  is  claimed.  No 
notice  of  these  revisions  was  published. 
Section  723.1  permits  a  mailpiece  to 
contain  more  than  one  bound  printed 
matter  piece  to  meet  the  minimum  1- 
pound  weight  required  for  mailing  at 
the  bound  printed  matter  rates  of 
postage.  For-example,  a  mailpiece 
containing  two  bound  catalogs  weighing 
8  oimces  each  or  one  containing  four 
bound  directories  weighing  4  ounces 
each  would  both  meet  the  minimum  i- 
poimd  weight.  Effective  September  20. 
1992  (PB  21818  (6-25-92)). 

Section  724. Ig  clarifies  guidelines  for 
mailing  educational  reference  charts  at 
the  special  fourth-class  postage  rates. 
Effective  September  20. 1992  (PB  21818 
(6-25-92)). 

Exhibits  919.5a  and  919.5b 
standardize  capitalization  and 
pimctuation.  No  notice  of  these 
revisions  was  published. 

Section  941. 36d  provides  customera 
and  employees  with  a  direct  telephone 
number  for  questions  about  the  status  of 
purchased  money  orders.  No  notice  of 
this  revision  was  published. 

Exhibit  951.222  adds  several  ZIP 
Codes  for  category  IB  post  office  booc 
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rent.  Effective  July  23, 1992  (PB  21819 
(7-9-92);  PB  21820  (7-23-92)). 

DMM  lamie  45  (December  20, 1002) 

Chapters  1,  2,  3, 4, 5, 6,  7,  and  9  at 
the  time  of  printing  of  Domestic  Mail 
Manual  (DMM)  issue  45  do  not  reflect 
the  comprehensive  reorganization  and 
realignment  of  the  internal  structure  of 
the  U.S.  Postal  Service  begun  late  in  the 
simuner  of  1992.  Organizational  units, 
within  the  Postal  Service  were  renamed, 
and  the  functional  duties  and 
responsibilities  of  those  imits  were 
rearranged.  Internal  delegations  of 
authority,  reporting  relationships,  Mid 
channels  of  communication  were 
modified  as  necessary.  The  authority 
delegated  by  statute  or  regulation  to  any 
official  or  organizational  unit  of  the 
Postal  Service  that  is  renamed  or 
succeeded  because  of  this 
reorganization  is  exercised  by  the 
renamed  or  successor  official  or  unit 
without  specific  notice  of  the  change. 
All  currently  effective  rules,  regulations, 
orders,  determinations,  rulings,  permits, 
contracts,  and  similar  matters  issued  or 
approved  by  a  renamed  or  succeeded 
official  or  unit  stay  in  effect  according 
to  their  terms  imtil  modified, 
terminated,  superseded,  set  aside,  or 
repealed  by  the  Postal  Service. 
Regulations  in  the  DMM  (39  CFR  111.1) 
reflect  such  changes  in  the  transmittal 
letter  fitim  a  notice  published  on 
October  30. 1992,  in  the  Feda«l 
Register  (57  FR  49200-49201). 

Sections  115.94,  115.95. 115.96. 
115.97,  and  115.98  reorganize 
information  on  customs  inspection  by 
subject.  No  notice  of  this  reorganizatira 
was  published. 

Sections  122.17  and  159.151  and 
Exhibits  122.17  and  122.33  clarify 
instructions  for  mailer  endorsements. 
Duplicated  text  in  section  159.151  is 
deleted  or  combined  with  revised 
section  122.17.  Effective  December  20, 
1992  (PB  21828  (11-12-92)). 

Section  122.442  clarifies  that  address 
information  obtained  firom  post  offices 
imder  this  section  applies  only  to  post 
office  boxes,  rural  routes,  and  hi^way 
contract  routes.  Effective  December  20, 
1992  (PB  21828  (11-12-92)). 

Exhibits  122.63c  through  122.63e, 
122.63h,  122.631  through  122.63o, 
122.63s,  and  122.63t  reflect  changes  in 
mail  processing  operations.  Effective 
October  15, 1992;  mandatory  December 
20, 1992  (PB  21826  (10-15-92)). 

Section  122.814  corrects  the  miUtary 
organization  shown  in  the  address 
example.  No  notice  of  this  correction 
was  published. 

Section  124.385a  adds  a  note  to 
advise  employees  and  customers  that 
the  efEactive  date  of  the  requirements  for 


mailing  sharps  and  other  medical 
devices  may  change.  No  notice  of  this 
note  was  published- 

Section  1*25.164  corrects  the  wording 
of  the  mail  restriction  for  military 
retirees.  No  notice  of  this  correction  was 
published. 

Section  125.2  reflects  the  actual 
fiequency  at  which  the  APO/FPO  ZIP 
Code  table  is  pubUshed  in  the  Postal 
Bulletin.  No  notice  of  this  revision  was 
published. 

Exhibit  137.251a  adds  to  the  list  of 
federal  agency  authorization  codes  four 
new  agencies:  Alaska  Natives 
Commission;  National  Advisory  Council 
on  the  Public  Service;  National 
Commission  on  Financial  Institution 
Reform,  Recovery  and  Enforcement;  and 
Presidential  Commission  on  the 
Assignment  of  Women  in  the  Armed 
Forces.  The  names  of  three  agencies  are 
changed,  and  two  agencies  are  moved 
direcUy  under  the  &cecutive  Office  of 
the  President.  This  amended  list  reflects 
other  additions,  revisions,  and  deletions 
of  several  business  reply  mail  permits, 
as  well  as  changes  to  the  sampling 
numbera  (RPW)  for  some  agencies. 
Boldface  type  indicates  these  revisions. 
No  notice  of  these  revisions  was 
published. 

Section  137.275f(4)  permits  federal 
agencies  to  order  smaller  quantities  of 
$1  and  $5  penalty  mail  stamps.  No 
notice  of  this  revision  was  published. 

Section  138.4  is  renumbered  as  138.5 
and  a  new  section  138.4  is  added  to 
incorporate  language  omitted  with  the 
recent  reorganization  of  part  137 
regarding  official  mail.  This  revision 
clarifies  that  absentee  balloting 
materials  mustliot  be  detained  or 
treated  as  impaid  mail.  Exhibits  138.41 
and  138.42  are  renumbered  as  Exhibits 
138.51  and  138.52,  respectively.   . 
Effective  October  15, 1992  (PB  21826 
(10-15-92)). 

Parts  143, 144,  and  147;  subchapter 
310;  parts  324,  325.  327.  and  328; 
subchapter  360;  part  382;  subchapter 
410;  parts  424,  441,  and  447; 
subchapters  510,  560,  570,  and  580; 
subchapter  610;  and  parts  624,  628,  647, 
and  661  amend  requirements  for 
preparing  letter-size  mail  at  ZIP +4  and 
ZIP+4  Barcoded  rates.  This  revision 
consoUdates  all  requirements  for 
automation-based  rates  into  chapter  5.  It 
also  amends  and  adds  presort  and 
documentation  options  to  subchapter 
560.  In  addition,  letter-size  mailings  at 
ZIP+4  rates  or  ZIP+4  Barcoded  rates  are 
required  to  be  prepared  imder  one  of 
these  revised  options  beginning  March 
21, 1993.  The  provisions  on  preparation 
of  letter-size  pieces  to  quaMfy  for  ZIP+4 
rates  and  2yP+4  Barcoded  rates  in 
chaptere  3, 4.  and  6  are  eliminated  on 


March  21. 1993.  The  revised  options  in 
chiy>ter  5  require  all  letter^ize 
automation  rate  mailings  to  be  prepared 
in  trays,  require  the  preparation  of 
automated  area  distribution  center 
(AADC)  trays  in  package-based 
mailings,  and.  with  ZIP+4  Barcoded  rate 
mailings*  require  100  percent  ZIP+4 
barcoded  or  delivery  point  barcoded 
mail  in  die  part  of  the  mailing  sorted  to 
5-digit  ZIP  Codes.  This  revision  also 
moves  to  chapter  5  the  general 
eligibility  and  postage  payment 
requirements  for  both  letter-size  and 
flat-size  automation  rate  mailings 
formerly  imder  chapters  3. 4,  and  6. 
Effective  October  5, 1992  (Special  Postal 
Bulletin  21825A  (10-8-92)). 

Section  144.46  adds  the  standardized 
formats  for  military  postage  meters.  No 
notice  of  this  addition  was  pubUshed. 

Section  153.84  allows  mailers  of 
perishable  matter  to  include  their  own 
toll-free  1-800  telephone  numbers  on 
mailing  labels.  Mailers  endorse  the 
labels  "Postmaster:  Perishable.  If  not 
delivered  in  5  days,  call  1-80O-XXX- 
XXXX."  To  ensure  that  the  customer  is 
contacted,  a  postal  employee  will 
prepare  a  second  notice  5  days  after  the 
first  delivery  attempt.  In  addition,  an 
employee  calls  the  mailer's  telephone 
number  printed  on  the  label.  The  mailer 
will  then  notify  the  addressee  by 
telephone  that  the  item  at  the  post  office 
is  perishable  and  that  the  customer 
should  pick  up  the  item  soon  or  arrange 
for  deUvery.  Effective  October  29. 1992 
.(PB  21827  (10-29-92)).  « 

^    Section  159.441  updates  the  mailing 
address  for  returning  undeUverable 
Canadian  mail  to  the  Canada  Post 
Corporation.  Effective  October  29,  1992 
(PB  21827  (10-29-92)). 

Sections  164.31  and  164.32  are 
revised  to  incorporate  new  Exhibits 
164.31  and  164.32.  No  notice  of  this 
revision  was  published. 

Section  164.77b  permits  temporary 
philateUc  stations  at  military  post 
offices  overseas  on  an  exceptional  basis. 
No  notice  of  this  revision  was 
pubUshed. 

Section  224.222b  eliminates 
references  to  Form  3849-C.  Express 
Mail — Notice  of  Attempted  Delivery. 
That  form  is  incorporated  in  the  revised 
Form  3849,  DeUvery  Notice/Reminder/ 
Receipt.  Effective  December  20. 1992 
(PB  21824  (9-17-92);  PB  21826  (10-15- 
92)). 

Sections  366.15.  531.1.  531.2.  532.22. 
532.32.  532.33.  533,  534.4,  and  551.12 
revise  Coding  Accuracy  Support  System 
(CASS)  certification  procedures  for 
testing  the  accuracy  of  deUvery  point 
coding  (DPC)  software  and  two-digit 
DPC  utiUties  rather  than  address 
matchiiig  software  with  the  limited 
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capability  of  verifying  and  assigning 
ZIP +4  codes  only.  Effective  October  30, 
1992  (PB  21828  (11-12-92)). 

Exhibits  441a,  441b.  551.122. 
561.422a.  561.422b,  561.431,  561.432. 
641.122,  and  917.593  are  modified  or 
resized  to  present  information  in  easier- 
to-follow  formats.  No  notice  of  these 
revisions  was  published. 

Exhibits  446.21  and  646.21  show 
actual  barcodes  corresponding  to  the 
addresses.  No  notice  of  this  revision  was 
published. 

Sections  551.33,  551.34.  and  917.533b 
relax  the  requirements  for  the  printing 
of  barcode  bar  widths  and  horizontal 
spacing  to  accommodate  mechanical 
impact  printers  producing  barcodes.  No 
notice  of  these  revisions  was  published. 

Section  551.522  makes  the 
specifications  for  baseline  shift  of 
barcodes  consistent  for  both  letter-size 
and  flat-size  mail.  The  baseline  shift  for 
the  individual  bars  of  a  POSTNET 
barcode  on  a  flat-size  mailpiece  is  0.015 
inch.  Exhibit  551.5  is  revised  to  reflect 
this  change.  Effective  October  15, 1992 
(PB  21826  (10-15-92)). 

Section  551.732  corrects  from  1/25 
inch  to  3/16  inch  the  permitted  distance 
between  a  ZIP-i-4  barcode  and  the 
bottom  edge  of  the  mailpiece.  No  notice 
of  this  correction  was  published. 

Part  553  is  added  to  provide 
manufacturers  and  vendors  with 
information  about  optional  certification 
of  barcoding  software  and  hardware. 
Effective  December  20,  1992  (PB^1828 
(11-1 2-9e)). 

Section  573.274b  corrects  line  2  to 
read  "Class  of  contents,  followed  by 
FLTS  5D  BARCODE  WKG"  rather  than 
"FCM  followed  by  FLTS  5D  BARCODE 
WKG"  to  reflect  the  availability  of 
residual  sacking  for  second-  and  third- 
class  mail  bearing  S-digit  barcodes  only. 
No  notice  of  this  correction  was 
published. 

Sections  611.221  and  663.123  change 
the  breakpoint  for  nonletter-size  special 
bulk  third-class  rate  mail.  Exhibits 
611.2a,  611.2e,  611.2f.  and  611.2g  reflect 
the  increase  in  special  bulk  third-class 
rates  for  flats.  Rates  for  this  category 
were  increased  because  of  the  Postal 
Service  Appropriations  Act  for  Fiscal 
Year  1992.  Effective  12:01  a.m.,  October 
4.  1992  (PB  21824  (9-17-92)). 

Sections  664.25,  664.431.  664.452. 
664.51,  664.53,  and  part  665  require 
mailers  to  use  Forms  3602-PV  and 
8125-PV  for  plant-verified  drop 
shipments  not  processed  by  the 
Multiple  Entry  Point  Payment  System 
(MEPPS).  Effective  December  20,  1992 
(PB  21823  (9-3-92)). 

Sections  917.51,  917.525.  917.527, 
917.53,  917.55,  and  917.56  incorporate 
terms  conunonly  used  (at  automation- 


compatible  letter-size  mailpiece        '  " 
specifications.  This  revision  also 
provides  consistency  betweeir  the 
requirements  for  automation-based  bulk 
rate  mailings  and  business  reply  mail 
(BRM).  Effective  December  20, 1992  (PB 
21828(11-12-92)). 

DMM  lame  46  Only  1. 1993) ., . 

General  ■    . 

Exc8{>t  as  described  below,  no 
substantive  changes  are  intended  in  this 
revision  of  the  standards  governing 
domestic  mail  services.  Customers  and 
employees  who  think  that  a  substantive 
change  has  been  made  in  a  mailing 
standard  may  obtain  an  interpretation  of 
that  standard  by  using  the  procedures  in 
1010. 

Armed  Forces  Free  Mail  Privileges 

E030.2.4  (former  DMM  134.222) 
extends  free  mail  privileges  for  military 
personnel  assigned  to  the  United  States 
Central  Command  and  serving  in 
Somalia,  Kenya,  Djibouti,  and  adjacent 
coastal  waters.  This  privilege  also 
applies  to  service  membere  hospitalized 
from  wounds  or  injuries  received  while 
deployed  with  Operation  Restore  Hc^. 
Effective  December  18, 1992  (PB  21832 
(1-7-93)). 

Barcode  Specifications 

C840.3.4  (former  DMM  551.34)  makes 
specifications  for  the  horizontal  spacing 
of  bars  within  a  barcode  more 
compatible  with  the  reading  capability 
of  Postal  Service  automated  barcode 
sorters  and  multiline  optical  character 
readers.  Effective  April  1, 1993  (PB 
21836  (4-1-93)).  *  ...  >     ^. 

Chickens 

C023.3.3  and  C023.3.4  (former  DMM 
124.632a)  eliminate  the  rule  that  adult 
chickens  shipped  by  Express  Mail  must 
be  enclosed  in  biologically  secure 
containera.  Effective  March  21. 1993  (PB 
21829(11-26-93}). 

Claims  Adjudication 

SOIO.3.5.  SOIO.4.0,  and  SOIO.5.0 
(former  DMM  149.42. 149.52, 149.53. 
149.61,  and  149.64)  transfer  the 
responsibility  for  adjudicating 
indemnity  claims  appeals  from  the 
former  Office  of  Classification  and  Rates 
Administration  to  the  Consumer 
Advocate.  No  notice  of  this  revision  was 
published. 

Congressional  Mailirtgs 

A040.4.2  (former  DMM  122.452a) 
implements  Public  Law  102-392,  which 
restricts  mailings  from  members  of  the 
House  of  Representatives  that  are  sent 
under  the  congressional  fiank  and 
alternative  address  to  the  district  that  - 


elected  those  members.  Effective 
October  1. 1992  (PB  21831  (12-24-92)). 

Delivery  Point  Barcode  for  Automation 
Rates 

C810,  C830.  C840,  E142,  E144.  E147. 
E148.  E242.  E244,  E342,  E344,  M812. 
M813.  M814.  M815.  M816,  M817, 
M818.  and  M819  (former  DMM  312.2. 
313.7.  313.8.  325,  411.126.  424.843.  514, 
513.  517.1.  531.1.  534.  541.  542.  545.4, 
546.1.  551. 552.1,  628.21.  and  related 
rate  charts  and  tables)  require  mailers  to 
apply  a  delivery  point  barcode  to  any 
letter-size  mailpiece  claimed  at  the 
Barcoded  rates.  This  change  does  not 
affect  mailings  prepared  for  flat-size 
Barcoded  rates,  courtesy  reply  mail,  or 
business  reply  mail.  Business  reply  mail 
may  not  bear  a  delivery  point  barcode. 
The  implementing  changes  include  mail 
sortation  standards  for  Iwth  ZIP-t-4  rate 
and  letter-size  Barcoded  rate  mailings. 
Effective  March  21. 1993  (PB  21637  (3- 
18-93)). 

Labeling  List  Changes 

L002.  L003.  L004.  LlOl.  L201.  L202, 
L203.  L701.  L702.  L703.  L704,  L705, 
L706,  L707.  L708.  L801,  L802,  L803. 
and  L804  (former  DMM  Exhibits 
122.63b  through  122.63t)  reflect  changes 
in  mail  processing  operations.  In  L003. 
Los  Angeles,  CA  900.  was  deleted;  there 
were  no  other  deletions.  Effective 
January  7. 1993;  mandatory  March  21. 
1993  (PB  21832  (1-7-93)). 

L803  and  L804  (former  DMM  Exhibit 
122.630  and  Exhibit  122.63t)  note  that 
customers  may  order  distribution  labels 
for  sites  shown  in  these  lists  from  the 
USPS  Label  Printing  Center  in  Topeka. 
KS.  Set  numbers  006  and  007  identify 
L803  and  L804.  When  customere  order 
labels,  the  Postal  Service  supplies  them 
in  lots  of  300  (minimum)  for  each  label. 
To  order  these  free  labels,  customers  fill 
in  the  header  data  on  Form  1578-B. 
Requisition  for  Facing  Slips  or  Labels, 
and  write  in  how  many  labels  they  need 
on  the  detail  data  lines.  Effective 
February  4, 1993  (PB  21834  (2-4-93)). 

LlOl.  L201,  L701,  L801.  L802.  and 
L803  (former  DMM  Exhibits  122.63e 
through  122.63g  and  122.63m  through 
122.63o)  reflect  additional  changes  in 
mail  processing  operations.  There  were 
no  deletions.  Effective  April  1, 1993; 
mandatorv  May  30. 1993  (PB  21838  (4- 
1-93)). 

Pallet  Weight  Minimum 

M041.4.2,  M042.  M043.  and  M044 
(former  DMM  445.24,  445.44,  644.14, 
Exhibit  644.1,  644.22,  644.44,  767.53. 
and  767.62)  allow  mailers  to  use  either 
500  or  650  pounds  as  the  minimum  mail 
load  for  all  second-,  third-,  and  foiuth- 
class  mailings  on  pallets.  The  same 


Federal  Regitter  /  Vol.  61,  No.  246  /  Friday.  December  20,  1996  /  Rules  and  Regulations      67223 


Rggi^l; 


Tnininniim  (500  OT  650  pounds)  applies 
to  all  pallets  in  a  single  mailing,  except 
that  up  to  10  percent  of  the  pallets  may 
contain  less  than  the  500-  or  650-pound 
Tpipimiim.  Effective  April  1, 1993  (PB 
21838  (4-1-93)). 

Return  Receipts  '  .  ' 

AOIO.4.2,  AOIO.4.3,  and  S915.2.1 
(former  DMM  932.31)  specify  that  if  a 
return  receipt  is  used,  the  mailpiece 
may  have  the  retiim  address  of  either 
the  mailer  or  mailer's  agent.  The  name 
and  address  of  the  person  or 
organization  to  which  the  receipt  is  to 
be  returned  by  mail  must  be  that  of  the 
mailer  or  the  mailer's  agent.  Effective 
April  15,  1993  (PB  21839  (4-15-93)). 

SEfC  Pallets  for  Second-Class 
Copalletization  .'  , 

M042  and  M043  (former  DMM 
424.861  and  445.342)  allow  mailers  who 
prepare  copalletized  second-class 
mailings  the  option  of  preparing  state 
distribution  center  (SE)C)  pallets. 
Effective  November  26, 1992  (PB  21829 
(11-26-92)). 

Sexually  Oriented  Mail  Form 

C032.4.1  and  C032.6.4  (former  DMM 
123.541, 123.543,  and  123.565)  require 
postmasters  to  send  all  completed 
Forms  2201,  Application  for  Listing 
Piu^uant  to  39  USC  3010.  to  the 
National  Customer  Support  Center. 
Effective  February  18, 1993  (PB  21835 
(2-18-93)). 

Sharps  and  Medical  Devices 

C042.8.5,  Exhibit  C042.8.5a,  and 
Exhibit  C042.8.5h  (former  DMM  section 
124.385,  Exhibit  124.385a,  Exhibit 
124.385fa,  section  124.382e,  and  section 
124.388)  incorporate  new  labeling  and 
manifesting  standards  for  mailing 
sharps  and  other  medical  devices.  These 
standards  reduce  the  paperwork 
required  for  mailing  this  material 
without  compromising  safety  standards. 
Effective  March  21. 1993  (PB  21829  (11- 
26-92)). 

Stickers  on  Publications 

C200.4.3  (former  DMM  429.14) 
permits  sticjf^rs  as  acceptable  additions 
to  second-class  pubUcations.  The 
stickers  may  be  of  any  shape,  but  they 
must  be  affixed  completely  to  the  front 
cover.  They  may  be  used  for  any 
purpose,  inclu(^g  advertising.  Effective 
April  1, 1993  (PB  21838  (4-1-93)). 

Tray  Availability  for  Automation  Rate 
Mail 

M033  (former  DMM  561.2)  allows 
mailers  to  tray  pieces  more  than  4^/2 
inches  high  or  10^/i  inches  long  in 
standard  managed  mail  (MM)  tra3rs  if 


extended  MM  trays  are  not  available. 
Mailers  are  also  allowed  to  use  sacks 
instead  of  trays  for  presorted  automation 
rate  mailings  of  First-,  second-,  and 
third-class  letter-size  mail.  Effective 
January  21, 1993  (PB  21833  (1-21-03)). 

ZIP+4  Barcoded  Flats  Option 

E145,  E245.  E345,  M823,  M825 
(former  DMM  325.12,  424.62.  445.223, 
445.224.  445.233,  445.234,  445.243, 
445.25,  445.323,  445.324,  445.333. 
445.334.  445.343.  445.35.  445.42, 
445.432.  445.433.  516,  571.1,  571.2, 
571.3,  572.14,  572.22,  572.231,  574.1. 
574.3.  575.2,  575.3,  576.2,  576.3,  576.4, 
578.1. 578.2.  578.3.  628.22.  644.1. 
644.42,  644.43,  and  644.44)  add  an 
optional  preparation  method  that 
requires  a  finer  sort  of  flat-size  ZIP+4 
Barcoded  rate  mailings  into  5-digit 
packages  that  are  100  percent  ZIP+4 
barcoded  or  delivery  point  barcoded 
and  5-digit  packages  tiiat  are  not 
barcoded.  TTiis  option  requires  that 
mailers  suppressihe  printing  of  any 
barcode  on  pieces  in  the  nonbarcoded  5- 
digit  packages.  Effective  January  21. 
1993  (PB  21833  (1-21-93)). 

ZIP+4  Barcoded  Flats,  85  Percent  Rule 

E145,  E147,  E245,  E345  (former  DMM 
516.31  and  574.32)  temf>orarily  relax  the 
85  percent  ZIP+4  or  delivery  point 
barcode  standard  for  barcoded  flats 
mailings.  There  are  two  options  for 
preparing  these  mailings.  Under  the  first 
option,  at  least  85  percent  of  the  pieces 
in  a  mailing  must  have  a  correct  ZIP+4 
or  delivery  point  barcode.  All  other 
pieces  must  have  a  5-digit  barcode. 
Under  the  first  option,  mailers  may 
quaUfy  Barcoded  flats  rate  mailings  if  at 
least  80  percent  of  the  pieces  in  the 
mailing  have  a  ZIP+4  or  delivery  point 
barcode  and  all  remaining  pieces  have 
5-digit  barcodes.  This  temporary 
standard  expires  on  October  1, 1993. 
Under  the  second  option,  flats  must  be 
more  finely  sorted  at  the  5-digit  level 
and  barcodes  must  be  suppressed  in 
certain  cases.  There  is  no  minimum 
percentage  of  ZIP+4  or  delivery  point 
barcoded  pieces  to  qualify.  Under  this 
second  option,  mailers  must  prepare 
two  types  of  5-digit  packages:  5-digit 
packages  with  100  percent  of  the  pieces 
ZIP+4  or  deUvery  point  barcoded  and  5- 
digit  packages  with  no  barcodes  of  any 
kind.  Under  the  second  option  the 
standards  do  not  change.  Effective  April 
1. 1993  (PB  21838  (4-1-93)). 

Zone  Chart  Exhibit 

Exhibit  E450.1.5  (former  DMM 
Exhibit  722.44)  corrects  several  zone 
chart  label  numbers.  Effective  March  21, 
1993  (PB  21830  (12-10-92)). 


DMM  Issue  47  (April  10, 1984) 

Barcoded  Flats.  ADC  Sacks 

M823.4.7e  and  the  titie  of  LlOl  clarify 
that  second-  and  third-class  flat-size 
Barcoded  rate  mailings  may  be  sorted  to 
ADC  sacks  using  the  ADC  list  in  LlOl. 
E&ctive  November  25, 1993  (PB  21855 
(11-25-93)). 

Checks  for  Bulk  Mail 

P040.5.5  (renumbered  as  P040.5.6) 
allows  business  mail  entry  imits  to 
accept  checks  for  bulk  mail.  Effective 
September  2, 1993  (PB  21849  (9-2-93)). 

Classroom  Publications 

E273.1.4  (renumbered  as  E270.5.4) 
and  P013.3.3  clarify  procedvu«s  for 
computing  postage  for  outside-county 
rate  classroom  publications.  Effective 
December  9, 1993  (PB  21856  (12-9-93)). 

Combined  Rate  Mailings 

E238,  E312,  M041,  M042,  M043. 
M201,  M202.  M203,  M302,  M303,  P014. 
and  P760  allow  second-  and  third-class 
mailers  to  prepare  combined  mailings  of 
regvdar  rate  and  special  rate  mailpieces. 
Effective  November  11, 1993  (PB  21854 
(11-11-93)). 

Contents  Identifier  Codes 

Exhibit  M032.1.3a  and  Exhibit 
M032.1.3C  are  added  to  show  the  format 
and  three-digit  contents  identifier  codes 
for  barcoded  sack  and  tray  labels. 
Effective  May  13. 1993  (PB  21841 
(5-13-93)  and  21845  (7-«-93)). 

Digest-Size  Flats,  Barcode  Discounts 

C820  1.4  is  revised  to  include  the 
dimensions  for  digest-size  flat  mail 
under  the  processing  category  of  flats  to 
allow  mailers  to  receive  discounted 
rates  and  enhanced  service  for  this  mail. 
Effective  November  1, 1993  (PB  21851 
(^30-93)). 

Enclosures,  Second-Class  Mail 

C200.3.0  permits  a  single  sheet  of 
printed  matter  containing  information 
related  exclusively  to  a  receipt  or  order 
(or  request)  for  a  subscription  to  a 
second-class  publication  to  be  included 
with  the  receipt  or  order  (or  request). 
Effective  August  19, 1993  (PB  21848  (8- 
19-93)). 

Facsimiles 

P012,  P040,  PIOO.  P200,  P300,  and 
P400  clarify  the  correct  approval  and 
use  of  fiacsimile  mailing  statements. 
Effective  November  25. 1993  (PB  21855 
(11-25-93)). 

Labeling  List  Changes 

L201,  L202,  and  L203  reflect  that  all 
second-class  operations  for  the  Chicago 
area  were  moved  to  the  Chicago  Second- 
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Class  Metro  Processing  Facility  at  the 
Chicago  Bulk  Mail  Center.  E£Eactlve  May 
29, 1993;  mandatory  July  18, 1993  (PB 
21841  (5-13-93)). 

LOOl,  L003,  L004.  LlOl,  L201  through 
L203,  L701  through  L708,  and  L801 
through  L804  reflect  changes  in  mall 
processing  operations.  In  L203.  995-999 
(AK)  was  deleted:  in  L705,  006-007.  009 
fBMC  New  Jersey  NJ  10000^)  and  006- 
007, 009  (BMC  Jacksonville  FL  32099^) 
were  deleted;  in  L706,  995-999  was 
deleted;  and  in  L707,  995-999  was 
deleted.  Effective  October  14, 1993; 
mandatory  Dec«nber  18, 1993  (PB 
21852  (10-14-93);  PB  21855  (11-25- 
93)). 

L002  is  revised  to  consolidate  and 
replace  L002.  L003,  and  L004.  This  list 
consolidates  all  labeling  reqiiirements 
for  imique  3-digit  ZIP  Qxie  prefix 
offices,  SCFs  serving  a  single  3-digit  ZIP 
Code  area,  and  SCFs  serving  more  than 
one  3-digit  ZIP  Code  area.  Effective 
April  10,  1994  (PB  21855  (11-25-93)). 

L002,  L702,  L704.  L706.  L803,  and 
L804  reflect  additional  changes  in  mail 
processing  operations.  Effective 
December  23, 1993;  mandatory  March  1, 
1994  (PB  21857  (12-23-93)). 

i4ail  Security 

GOll  references  Administrative 
Support  Manual  274.  which  now 
contains  the  rules  on  mail  security 
formerly  in  0012.  Effective  January  6, 
1994  (PB  21858  (1-6-94)). 

Mailing  Statements,  Third-Oass  Carrier 
Route  and  Vs  Presort 

D300,  M302.  and  M303  allow  third- 
class  mailers  to  report  a  carrier  route 
presort  mailing  and  a  separate  %  presort 
rate  mailing  on  the  same  mailing 
statement  if  (1)  the  mailings  are 
presented  at  the  same  time  and  are  part 
of  the  same  job;  (2)  the  'Carrier  Route 
Presort"  or  "CAR-RT  SORT" 
endorsement  is  placed  only  on  carrier 
route  rate  pieces.  Effective  November 
11. 1993  (PB  21854  (11-11-93)). 

Meter  Date  Corrections.  Barcoded  Mail 

P030.4.12  allows  mailers  to  correct 
meter  dates  with  ink  jet  printers  on 
preaddressed  letter-size  mailpieces  in 
barcoded  mailings  as  an  alternative  to 
redating  with  a  .00  postage  meter 
impression.  Effective  August  19, 1993 
(PB  21848  (8-19-93)). 

Optional  Endorsement  Line,  EX3C, 
BBM/SPMS 

M013.1.2.  M013.2.1.  M013.2.4,  and 
M303.1.6  allow  format  exceptions  for 
mailings  in  the  External  Third-CIass 
Mail  (EX3C}  measurement  system  or 
Bulk  Business  Mail/Service 
Performance  Measurement  System 


(BBM/SPMS).  Effective  December  9, 
1993  (PB  21856  (12-9-93)). 

Palletization  by  Type 

M040  allows  mailers  to  palletize  all 
eligible  mailings  of  the  same 
preparation  type  prodticed  at  a  single 
location.  Effective  September  2, 1993 
(PB  21849  (9-2-93)).  -. 

Penalty  Indicia 

E060  revises  use  of  the  standard 
penalty  indicia;  most  agencies  may  no 
longer  use  the  indicia.  Effective  October 
1. 1993  (PB  21858  (1-6-94)). 

Perforating  Stamps 

P022  is  corrected  to  restore  the  - 
standard  for  marking  p>ostage  stamps 
with  perforation  holes.  Effective  July  1. 

1993  (PB  21852  (10-14-93)). 

Permit  Imprint,  Enclosures 

P040.1.7  clarifies  that  an  enclosure 
may  bear  a  permit  imprint  if  postage  for 
neither  the  host  piece  nor  the  enclosure 
is  paid  by  that  permit  imprint,  and  if  the 
enclosure  is  not  prohibited  by  other 
DMM  standards.  Effective  January  6, 

1994  (PB  21858  (1-6-94)). 

Permit  Imprint.  Priority  Mail  Drop  ... 
Shipment  .'■; 

P072.2.4  allows  the  Priority  Mail 
portion  of  a  Priority  Mail  drop  shipment 
to  be  paid  by  permit  imprint  under  the 
Manifest  Mailing  System,  Optional 
Procedure  Mailing  System,  or  Alternate 
Mailing  Systems.  Effective  August  19, 

1993  (PB  21848  (8-19-93)). 

Preferred  Postage  Rate  Changes 

E419.  R200,  R300,  and  R400  reflect 
changes  to  some  preferred  postage  rates 
under  the  Revenue  Forgone  Reform  Act 
signed  into  law  on  October  28, 1993. 
These  rates  changed  effective  12:01 
a.m.,  November  21, 1993.  Effective 
November  21,  1993  (PB  21854 

(11-11-93)).  - ;  .  . 

Privately  Printed  Forms 

S900  amends  requirements  for 
customers  who  print  forms  privately  for 
accountable  mail.  Effective  January  6, 

1994  (PB  21858  (1-6-94)).      . 

Residual  Mail.  ZIP+4  and  Barcoded 

M810,  M820,  and  new  L805  revise 
tray  labeling  standards  for  residual  mail 
in  letter-size  ZIP+4  rate  mailings  and 
the  tray  and  sack  label  standards  for 
letter-size  and  flat-size  Barcoded  rate 
mailings.  Effective  December  23, 1993 
(PB  21857 
(12-23-93)).  . 

Rigid  Flats  "  .r 

C820.4.1  allows  some  rigid  Oat-size 
mailpieces  to  qualify  for  ZIP-»4 


Barcoded  rates  for  flats.  Effective 
December  23, 1993  (PB  21857  (12-23- 
93)). 

Second-Class  Entry 

D230  changes  procedures  for  the 
apphcation  for  second-class  additional 
entry,  reentry,  or  special  rate  requests. 
Effective  December  9, 1993  (PB  21856 
(12-0-93)). 

Stamp  Conversion 

P014.1.7  revises  procedures  for 
converting  stamps  into  metered  postage 
or  permit  imprint  advance  deposit 
accounts.  Effective  September  16, 1093 
(PB  21850  (9-16-93)). 

USPS  Penalty  Mail 

E060  revises  USPS  use  of  the  standard 
penalty  indicia,  penalty  permit  imprint, 
and  penalty  business  reply  mail. 
Effective  January  20, 1994  (PB  21859 
(1-20-94)). 

DMM  Issue  48  (January  1, 1995) 

New  Postal  Rates  and  Fees 

Module  R  reflects  changes  in 
domestic  postal  rates  and  fees  for 
various  classes  and  services  as  directed 
by  the  Board  of  Govemor^f  the  United 
States  Postal  Service  on 
reconunendations  from  the  Postal  Rate 
Conunission.  As  requested  by  the  Board 
on  December  12,  1994,  the  USPS 
implemented  these  changes  at  12:01 
a.m.  on  Sunday,  January  1, 1995. 
Special  Postal  Bulletin  21883A  (1-1-95) 
was  the  first  official  dociunent  to 
contain  full  charts  of  these  new 
domestic  postal  rates  and  fees.  Effective 
January  1, 1995  (PB  21883A  (1-1-95)). 

Address  Adjustments 

FOIO.2.0  clarifies  the  types  of 
adjustments  to  nnailing  addresses  that 
the  USPS  may  make  and  the  time 
periods  for  debvering  mail  improperly 
addressed  because  of  these  adjustments. 
Effective  December  12, 1994  (PB  21882 
(12-6-94)). 

Barcoded  Tray  Labels 

M032.1.0  shows  the  correct  minimiim 
and  maximum  length  for  tray  labels. 
Effective  August  4, 1994;  mandatory 
October  8,  1994  (PB  21873  (8-4-94)). 

Carrier  Route— APO/FPO 

M102.3.2,  M103.3.2,  M203.3.2, 
M303.3.7,  M403.4.2.  and  M406.2.2 
permit  mail  meeting  eligibility 
standards  in  E132,  E230.  E333,  or  E414 
that  is  addressed  to  military  post  offices 
overseas  to  be  eligible  for  carrier  route 
presort  rates.  Effective  September  1. 
1994  (PB  21875  (9-1-94)). 
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Carrier  Route — Information  Codes 

M013,  M014,  and  M303  reflect  new 
formats  for  carrier  route  identifiers  in 
the  Address  Management  System  ZIP+4 
Data  Base  (AMSII).  Efiective  June  9, 
1994;  mandatory  September  2, 1995  (PB 
21869  (6-^-94)). 

Carrier  Route— Sack.  Tray,  Pallet  Labels 

M031.5.0.  M102.3.0,  and  M203.3.3 
standardize  the  route  abbreviations  for 
the  second  line  of  carrier  route  sack, 
tray,  and  pallet  labels.  The  abbreviations 
are  consistent  with  the  format  for  carrier 
route  identifiers  in  the  new  Address 
Management  System  ZIP-t-4  Data  Base 
(AMSn).  Effective  September  29,  1994; 
mandatory  September  2. 1995  (PB  21877 
(9-29-94)). 

Controlled  Substances 

C023.6.8  and  C023.6.9  remove  a 
provision  that  restricts  use  of  the  mails 
to  carry  prescription  medicine 
containing  narcotic  drugs.  This  revision 
is  in  acconl  with  the  Controlled 
Substances  Act,  21  U.S.C.  801  et  seq.. 
and  its  implementing  regulations  in  21 
CFR 1300  et  seq.  Effective  October  5, 
1994  (PB  21879  (IO-27-94)). 

DBMC  Parcels  Bedloading 

E450.2.1  sets  a  minimum  volume  for 
presenting  bedloaded  parcels  at  the 
destination  bulk  mail  center  (DBMC) 
parcel  post  rates.  Effective  March  31, 
1994  (PB  21864  (3-31-94)).  , 

Deposit  and  Delivery  of  Mail 

D042.1.7,  D500.4.0,  D910.  D920, 
D930,  P070.6.2,  S911.4. 1.  S912.3.0. 
S913.3.0,  S915.3.0,  S916.3.0,  S917.3.0, 
S921.4.0  revise  standards  for  the  deposit 
^f  mail  by  Express  Mail  or  Priority  Mail 
drop  shipment,  the  deUvery  of 
accountable  mail,  and  the  conditions  of 
post  office  box  service,  general  deUvery, 
and  firm  holdout  service.  Effective  July 
3, 1994  (October  2, 1994.  for  D042.1.7 
and  D930.2.0)  (PB  21870  (6-23-94)). 

D042.1.7  and  D920.1.0  correct 
references  to  the  5-day  retention  period 
for  Express  Mail  after  notice  to  the 
addressee,  include  a  statement  affirming 
the  availabiUty  of  caller  service  to 
former  firm  holdout  customers,  and 
include  the  authority  for  postmasters  to 
except  former  firm  holdout  customers 
from  the  otherwise  applicable 
reqvdrement  that  their  mail  show  a  post 
office  box  (caller  service)  number  in  the 
address.  Effective  October  2, 1994  (PB 
21873  (8-4-94)). 

Destination  SCFs 

E350.6.1  corrects  a  reference  eirer  to 
destination  sectional  center  facilities 
(DSCFs)  listed' in  L002.  Effective  June 
23. 1994  (PB  21870  (6-23-94)). 


Detached  Address  Labels 

A060  standardizes  the  different  uses 
of  detached  address  labels.  Effective 
December  13. 1994  (PB  21877  (9-29- 
94)). 

Drop  Shipment  Endorsement — Metered 
Mail 

D072.4.2  provides  authorized 
alternative  formats  for  markings  on 
dropshipped  metered  mail.  Customers 
may  print  a  numeric  ZIP  Code  in  place 
of  the  mailing  office  name,  or  they  may 
abbreviate  the  endorsement  if  desired. 
Effective  September  29, 1994  (PB  21877 
(9-29-94)). 

Express  Mail  Claims 

S010.2.12a(3)  corrects  the  amoimt 
shown  for  the  maximiun  payable 
indemnity  for  nonnegotiable  documents 
for  Express  Mail  that  cannot  be 
reconstructed  bom  $50,000  to  $5,000. 
Effective  with  DMM  issue  47  (4-10-94) 
(PB  21869  (6-9-94)). 

Label  Abbreviations 

M031.4.9,  M042.5.0.  and  M043.5.5 
eliminate  inconsistencies  in  the 
abbreviations  authorized  for  the  second 
line  information  on  pallet  labels. 
Effective  July  7, 1994  (PB  21871  [7-7- 
94)). 

Labeling  List  Changes 

L203  and  L803  correct  typographical 
errors  found  after  the  printing  of  DMM 
issue  47  (4-10-94).  Postal  Bulletin 
21852  (10-14-93)  correctly  showed  the 
labeling  changes  for  L203  and  L803. 
Effective  October  14. 1993;  mandatory 
December  18. 1993  (PB  21867  (5-12- 
94)). 

L002.  LlOl,  L201,  L203,  L701,  L706, 
L707,  L801,  L802,  L803,  and  L804 
refldct  changes  in  mail  processing 
operations.  Effective  June  23. 1994; 
mandatory  August  20. 1994  (PB  21870 
•(6-23-94)). 

L102.  ADC  Labeling  List  for  Presorted 
Priority  Mail,  is  added  to  show  the  area 
distribution  centers  (ADCs)  handling 
Presorted  Priority  Mail.  Effective  July  7, 
1994  (PB  21871  (7-7-94)). 

L002  and  L102  correct  typographical 
errors  published  in  Postal  Bulletin 
21870  and  21871,  respectively.  Effective 
August  4. 1994  (PB  21873  (8-4-94)). 
L002,  LlOl.  L102,  L701.  L702,  L703. 
L704,  L705,  L708,  and  L804  reflect 
changes  in  mail  processing  opeiations. 
Effective  October  1, 1994;  mandatory 
November  12, 1994  (PB  21876  (9-15- 

94)). 

LlOl  and  L701  correct  information 
published  in  Postal  Bulletin  21876  (9- 
15-94).  Effective  September  29, 1994; 
mandatory  November  12, 1994  (PB 
21877  (9-29-04)). 


L002,  LlOl.  L201,  L203,  L701.  L706, 
L801,  and  L803  reflect  changes  in  mail 
processing  operations.  Effiective 
November  10, 1994;  mandatory  January 
7.4995  (PB  21880  (ll-llV-94)). 

L002  and  L701  reflect  changes  in  mail 
processing  operations.  Effective 
November  24, 1994;  mandatory  January 
14, 1995  (PB  21881  (11-24-94)). 

Machinable  Parcels— 3/5  Presort 

E332,  M302.  and  M305  clarify 
language  for  the  rate  eligibility 
standanls  that  apply  to  machinable 
parcels  prepared  to  qualify  for  the  third- 
class  3/5  presort  rate.  Effective  August 
4. 1994  (PB  21873  (8-4-94)). 

Merchandise  Return  Service— Pickup 
Service 

DOIO.2.0.  S923.3.2,  and  S923.5.6 
allow  shippers  using  merchandise 
return  service  to  authorize  pickup 
service  for  their  customers  and  indicate 
the  applicable  pickup  fee  to  be  included 
with  the  other  postage  and  fees  paid 
when  the  mail  is  returned.  Effective 
May  26, 1994  (PB  21868  (5-26-94)). 

Military  Mcul 

E060.5.6  and  E060.5.7  authorize 
postage-penalty  mail  for  a  military  unit 
engaged  in  hostile  operations  or 
operating  under  arduous  conditions. 
Effective  May  26, 1994  (PB  21868  (5- 
26-94)).  , 

Money  Orders 

S020  reorganizes  and  consolidates 
existing  standards  and  removes  internal 
postal  procedures.  Effective  January  I, 
1995  (PB  21873  (8-4-94)). 

Official  Mail 

E060  reflects  the  change  in  postage 
payment  for  federal  agencies  since 
October  1, 1993  (througa  anuary  1. 
1995.  for  a  few  exempted  agencies),  that 
all  mail  from  federal  agencies  placed  in- 
a  collection  box  or  presented  to  a 
deUvery  employee  must  bear  stamps, 
meter  strips,  or  have  meter  impressions 
directly  on  die  mail.  Effective  January  1. 
1995  (PB  21882  (12-8-94)). 

Palletized  Mailings 

M042.4.1  and  M042.5.3  allow  second- 
class  mailers  to  prepare  5-digit  pallets 
with  a  minimum  load  of  250  pounds 
each  in  mailings  of  palletized  packages. 
These  pallets  need  not  be  considered 
when  determining  whether  a  mailer 
exceeds  the  allowable  10  porcem  limit 
for  all  other  pallets  in  a  mailing  that 
may  weigh  less  than  a  mmimvun  ol  500 
or  650  pounds.  Effective  January  20, 
1994  (PB  21859  (1-20-94)). 

E230.1.4  adds  information  contained 
in  former  DMM  424.813  and 
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inadvertently  omitted  when  I^4M  issue 
46  was  released  on  July  1, 1993. 
EfEBCtive  Septranber  15. 1994  (PB  21876 
(9-15-94)). 

Penalty  Meters 

E060.8.1  (roiumbered  as  E060.7.1) 
conects  the  internal  references  because 
of  previous  renumbering  when  E)MM 
issue  46  was  released  (7-1-93).  Effective 
July  7, 1994  (PB  21871  (7-7-94)). 

Priority  Mail  Presort 

L102  and  MlOl.2.0  extend  eligibility 
for  Presorted  Priority  Mail  rates  to 
pieces  presorted  to  area  distribution 
center  (ADC)  destinations.  ESactive  July 
7, 1994  (PB  21971  (7-7-94):  PB  21873 
(8-*-94)). 


Private  Express  Statutes 

GOl  1.4.6  and  GOll.4.7  reflect  the  shift 
of  administrative  responsibilities  for  the 
Private  Express  Statutes  from  the  Postal 
Inspection  Service  to  the  Chicago  Rates 
and  Classification  Service  Center. 
Effective  November  24. 1994  (PB  21881 
(11-24-94)). 

Second-Class  Mail — Postage  Payment 

P200  removes  duplicate  information 
about  dociunentation  and  the 
Centralized  Postage  Payment  (GPP) 
System.  Effective  January  1, 1995  (PB 
21868  (5-26-94)). 

Special  Rates— Eligibility  Restrictions 

E370.5.0  retains  existing  restrictions 
on  advertising  for  insurance,  travel,  and 
financial  promotions.  The  Postal  Service 
will  delay  implementation  of  standards 
for  special  bulk  third-class  content- 
based  restrictions  enacted  in  the 
Revenue  Forgone  Reform  Act  published 
in  Postal  Bulletin  21867  (5-12-94). 
Effiective  August  18. 1994  (PB  21874  (8- 
18-94)). 

Special  Rates — Second-  and  Third-Class 
Mail 

R200.2.0,  R2OO.3.0,  R200.4.0,  and 
R300.6.0  were  revised  to  reflect  annual 
changes  for  special  rates  as  mandated  by 
the  Revenue  Forgone  Reform  Act  signed 
into  law  on  October  28,  1993.  The  Postal 
Service  Board  of  Governors  directed 
implementation  of  these  changes  for 
12.-01  a.m.  on  October  2, 1994.  Effective 
October  2, 1994  (PB  21871  (7-7-94)). 

Special  Rates — Second-Class 
Publications 

E270.2.3  and  E270.5.4  include 
standards  deHning  the  rate  applicable  to 
the  advertising  portion  of  second-class 
publications  authorized  to  claim 
nonprofit  or  classroom  rates.  Effective 
October  13, 1994  (PB  21878  (10-13-94); 
PB  21880  (11-10-94)). 


Third-Class  Mail— 3/5  Presort.  Carrier 
Route,  and  Walk-Sequence 

E332.1.4.  E333.1.3.  E334.1.4,  and 
P300.2.1  align  reporting  standards  with 
similar  standards  revised  under  Postal 
Bidletln  21854  (11-11-93).  Effective 
May  26. 1994  (PB  21868  (5-26-94)). 

Undeliverable  Mail 

FOlO  corrects  typographical  errors  in 
l»AM  issue  47  (4-10-94)  to  show  USPS 
procedures  for  handling  undeliverable 
First-Class  Mail.  Priority  Mail,  and 
Express  Mail  during  months  13  through 
18  after  the  expiration  of  a  forwarding 
order.  Effective  May  26, 1994  (PB  21868 
(5-26-94);  PB  21869  (6-9-94)). 

Voting  Registration  Officials 

E370.3.0  and  E370.5.0  are  revised  as 
a  residt  of  the  enactment  of  Public  Law 
103-31,  the  National  Voter  Registration 
Act  of  1993.  and  the  addition  of  section 
3629  to  title  39.  United  States  Code.  The 
revision  authorizes  voting  registration 
officials  to  mail  certain  third-class 
matter  at  the  special  bulk  third-class 
rates.  Effective  January  1,  1995  (PB 
21882  (12-8-94)). 

Walk-Sequenced  Third-Class  Mail 

M304.1. 3  and  M304.3.2  require  an 
identifying  marking  on  each  piece  of 
walk-sequenced  bulk  third-class  mail. 
Effiective  December  10. 1994  (PB  21875 
(9-1-94)). 

ZIP+4  Barcoded  Mailings— AADC  Trays 

M815.3.4C  changes  the  position  of  the 
term  LTRS  on  the  second  line  of 
qualifying  tray  labels  for  AADC  trays  to 
be  consistent  with  other  tray  labels. 
Effective  June  12.  1994  (PB  21865  (4- 
14-94)). 

ZIP+4  Barcoded  Mailings — Residuals 

E240,  E340,  E350,  M013,  M020, 
M812,  M813,  M814.  M815,  and  M816 
change  the  standards  for  preparing  the 
residual  portion  of  second-  and  third- 
class  letter-size  automation  rate 
mailings.  This  revision  includes  an 
optional  procedure  for  preparing  the 
residual  portion  of  First-Class  ZIP-f  4 
and  barcoded  letter-size  mail  ^nd 
changes  to  Line  2  of  AADC  tray  labels 
for  letter-size  mail.  Effective  May  8, 
1994;  mandatory  June  12. 1994  (PB 
21864  (3-31-94):  PB  21865  (4-14-94)). 

DMM  Issue  49  (Septeniber  1. 1995) 

Addressing— Z4CHANGE 

A950.1.3,  A950.3.1.  and  A950.3:2 
permit  mailera  to  use  a  new  process 
called  Z4CHANGE  for  address  matching 
and  coding  to  qualify  address  lists  for 
automation  mailings.  Effective  May  11. 
1995  (PB  21893  (5-11-95)). 


Annual  Fees — Advance  Payment 

EllO.6.1.  E312.2.6.  E312.2.7. 
E411.4.0,  E412.4.1,  E412.4.2.  E416.2.0. 
S922.3.3.  and  S923.3.1  clarify  the 
standards  for  advance  payment  of 
annual  permit,  mailing,  and  accounting 
fees.  Effective  January  5, 1995  (PB  21884 
(1-5-95)). 

Barcoded  Mail— "Heavy"  Letters 

C810.1.5.  C810.2.3.  C840.2.2. 
C840.2.3,  C840.2.9.  C840.6.2.  C840.6.3. 
E144.1.2.E144.1.3.  E144.1.4.  £144.1.5* 
E144.1.6.  E147.1.1.  E244.1.2.  E244.1.3. 
E244.1.4.  E244.1.5.  E244.1.6,  E344.1.2. 
E344.1.3.  E344.1.4,  E344.1.5,  E344.1.6, 
M814.1.9.  M815.1.7,  M816.1.7.  and 
RlOO  reflect  changes  for  USPS  testing 
and  accepting  barcoded  letter  mail 
exceeding  3.0  ounces  as  follows:  First- 
Class  and  second-class  rates  (between 
3.0  and  3.4383  ounces),  regular  bulk 
third-class  rates  (between  3.0  and 
3.3071  ounces),  and  special  bulk  third- 
class  rates  (between  3.0  and  3.4383 
ounces).  Effective  January  16, 1995  (PB 
21884  (1-5-95):  PB  21886  (2-2-95)). 

Barcoded  Mail— Pieces  Without  DPBCS 

C840.2.2,  C840.2.>4,  C840.6.0. 
C840.7.1.  E142.1.1.  E142.1.3.  E144.1.1. 
E144.1.4.  E144.2.1.  E144.2.2.  E144.2.3, 
E145.1.1.  E14S.1.2.  E145.1.4,  E145.2.1, 
E145.2.2,  E147.1.1.  E147.1.2.  E147.1.3, 
E147.1.6.  E148.1.1.  E148.1.3.  E149.1.1. 
E149.1.2.  E149.1.4,  E242.1.1.  E242.1.2, 
E242.1.3.  E242.1.6.  E242.2.1.  E242.2.2. 
E244.1.1.  E244.1.3.  E244.1.4,  E244.2.1. 
E244,2.2.  E244.2.3,  E245.1.1,  E245.1.2. 
E245.1.4.  E245.2.1.  E245.2.2.  E245.2.3. 
E342.1.1.  E342.1.2.  E342.1.3.  E342.1.6. 
E342.2.1.  E342.2.2.  E344.1.1.  E344.1.3. 
E344.1.4.  E344.2.1.  E344.2.2,  E344.2.3. 
E345.1.1.  E345.1.2.  E345.1.4,  E345.2.1. 
and  E345.2.2  consolidate  and  clarify  the 
standards  for  pieces  in  Barcoded  rate 
letter-size  mailings,  particularly  for 
pieces  without  a  delivery  point  barcode 
(DPBC)  that  must  have  a  barcode  clear 
zone.  To  qualify  for  any  automation 
rate,  any  piece  with  a  barcode  window 
must  have  a  DPBC  appearing  through 
that  window.  Lower  right  ZIP+4 
barcodes  are  permitted  only  in  mailings 
where  the  IX>BC  appears  in  the  lower 
right  comer  of  the  pieces.  The 
abbreviaUon  "DPBC"  replaces  the  term 
"delivery  point  barcode(d)"  throughout 
these  revised  sections.  Effective  March 
2, 1995  (PB  21888  (3-2-95)). 

BRM  Format 

S922.6.7  shows  that  the  business 
reply  mail  (BRM)  format  element 
"FIRST-CLASS  MAIL  PERMIT  NO." 
requires  a  hyphen  between  "FIRST"  and 
"CLASS."  Effective  April  13. 1995  (PB 
21891  (4-13-95)). 
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S922.7.2  clarifies  the  application  of 
the  aspect  ratio  standard  to  card-size 
mailpieces  prepared  for  return  under 
the  Business  Reply  Mail  Accounting 
System  (BRMAS).  Effective  February  2, 
1995  (PB  21836  (2-2-05)). 

Carrier  Release  Endorsement 

D042.7.0,  MOll.4.1.  and  MOll.4.3 
clarify  current  policy  for  placing  the 
endorsement  used  with  the  carrier 
release  program.  Effective  February  2. 
1995  (PB  21886  (2-2-95)). 

Carrier  Route  Presort— Traying  Letters 

E230.2.1.  E230.7.2.  E230.8.2. 
E333.3.1.  E334.1.4.  M203.1.4,  M203.2.2, 
M203.3.1,  M203.3.2,  M203.3.3. 
M203.3.4.  M302.1.2.  M302.3.1. 
M302.4.1.  M302.4.2.  M302.4.3. 
M303.1.2.M303.2.2,M303.2.5,         ' 
M303.3.1.  M303.3.2,  M303.3.3, 
M303.3.4,  M303.3.5,  M303.3.6,  and 
M303.4.2  permit  mailers  to  use  trays  for 
second-  and  third-class  carrier  route 
presort  mailings  of  letter-size  pieces. 
The  use  of  trays  instead  of  sacJiLS  for 
carrier  route  presort  letter-size  mail  does 
not  extend  to  the  provisions  in  M040  for 
palletization  of  sAcks.  M308  is  deleted. 
Effective  March  2, 1995  (PB  21888 
(3-2-95)). 

Forms  3541-C  and  3541-E 

{ 

Exhibits  E216.5.1  and  E216.5.2 
(Forms  3541-C  and  3541-E. 
respectively)  are  eliminated  and  the 
forms  are  published  in  the  Postal 
Bulletin  for  local  reproduction.  Effective 
July  20, 1995  (PB  21898  (7-20-95)). 

Forwarding — Official  Orders 

FP20.2.6  clarifies  the  standards  for 
forwarding  mail  to  persons  relocating 
because  of  official  military  orders. 
Effective  February  2. 1995  (PB  21886 
(2-2-95)). 

Fourth-Class  Mail — Commingling  Zone- 
Rated  Pieces 

M044.3.5.  M044.4.6,  M401.2.0. 
M402.1.3.  M406.1.2.  M407.1.5. 
M407.2.1.  M407.3.1.  M407.3.2.  and 
M408.1.0  include  consolidated 
standards  under  which  mailers  of  zone- 
rated  fourth-class  mail  may  commingle 
correctly  presorted  pieces  for  different 
zones  in  the  same  sack  or  on  the  same 
pallet.  The  docxmientation  provided 
with  such  mailings  must  enable 
verification  of  postage  computation  and 
payment.  Effective  February  2, 1995  (PB 
21886  (2-2-95)). 

Hazardous  Matter 

C023  reorganizes  and  clarifies 
(without  substantive  changes)  the 
standards  for  mailing  hazardous  matter. 


Effective  April  27. 1995  (PB  21892 
(4-27-95)). 

Labeling  Instructions 

M073.3.2.  MlOl.2.9,  M102.3.2, 
M103.3.2.  M201.3.2,  M202.3.2. 
M203.3.2.  M302.3.7,  M303.3.7, 
M305.2.3.  M402.3.2.  M403.4.2. 
M404.3.2,  M406.2.2.  M812.2.2. 
M813.3.3.  M814.2.2.  M815.3.3, 
M816.3.3.  and  M823.4.7  consoUdate  the 
instructicHU  for  Line  1  information  on 
labels- for  sacks  and  trays  of  military 
mail  prepared  for  carrier  route  and  5- 
digit  presort  levels.  A  single  instruction 
is  added  to  M031.1.2,  which  is  dted  in 
the  above-referenced  sections  to  replace 
previous  detailed  wording.  Effective 
March  2, 1995  (PB  21888  (3-2-95)). 

Labeling  list  Changes 

LlOl.  L803,  and  L804  reflect  changes 
in  mail  processing  operations.  Effiective 
February  2, 1995;  mandatory  April  1. 
1995  (PB  21886  (2-2-95)). 

L102.  L201.  L202.  L203,  L701.  L702. 
L703.  and  L704  reflect  changes  in  mail 
processing  operations.  Effective  May  25, 
1995;  mandatory  July  22. 1995  (PB 

21894  (5-25-95)). 

L002.  LlOl.  L102.  L201.  L202.  L203. 
L701,  L702.  L703.  L704,  L705,  L706. 
L707.  L708,  L801.  L802,  L803,  and  L804 
reflect  changes  in  mail  processing 
operations.  Mailers  must  comply  with 
these  changes  by  July  8, 1995.  Effective 
July  1, 1995;  mandatory  July  8. 1995  (PB 

21895  (6-^8-95)). 

Merchandise  Sample^r-Bound  Printed 
Matter 

E414.1.4b  clarifies  that  merchandise 
samples  mailed  with  boimd  printed 
matter  must  promote  either  the  sale  of 
such  merchandise  or  the  sale  of  such 
merchandise  and  the  bound  printed 
matter.  Effective  February  2, 1995  (PB 
21886  (2-2-95)). 

Miscellaneous  Revisions 

C840.2.2  and  G840.2.5  exempt 
address  block  delivery  point  barcoded 
pieces  from  the  requirement  of  a 
reserved  barcode  clear  zone  in  the  lower 
right  comer.  C840.4.2  corrects  the 
formula  for  determining  print 
reflectance  difference  (PRD).  S922.7.2 
specifies  the  type  of  card  stock 
permitted  under  the  Business  Reply 
Mail  Accounting  System  (BRMAS). 
E147.1.1.  M203.1.0.  M203.2.0. 
M203.3.0,  M302.3.0,  M303.2.0,  and 
M3O3.3.0  reconcile  revisions  to  those 
sections  made  in  Postal  Bulletin  21888. 
Effective  May  11. 1995  (PB  21893  (5- 
11-95)). 


Money  Orders — Payment 

S020.1.3  permits  automated  teller 
machine  (ATM)  debit  cards  as  an 
acceptable  payment  method  Ux  money 
orders  bought  at  certain  {}08t  offices. 
Effective  February  2, 1995  (PB  21886  (2- 
2-95)). 

Money  Orders — Replacement 

8020. 1.5  clarifies  the  requirement  for 
a  customer  to  return  both  the  negotiable 
portion  of  the  money  order  and  the 
matching  customer  receipt  in  order  to 
replace  a  spoiled  money  order  at  no 
extra  charge.  Effective  March  2, 1995 
(PB  21888  (3-2-95)). 

Optional  Endorsement  Lines 

M013.2.3  gives  mailers  more 
flexibility  in  using  an  optional 
endorsement  line  (OEL)  to  identify 
package  presort  Tlie  ciirrent  standard 
that  nothing  may  appear  above  the  OEL 
except  an  address  block  barcode 
remains  in  force,  but  this  revision 
allows  the  barcode  to  appear  above  and 
to  the  right  of  the  OEL.  Address 
characters,  sort  marks,  and  other  mailer- 
appUed  information  are  permitted  to  the 
right  of  the  OEL  on  the  third  and  lower 
lines  below  the  OEL.  Effective  March  2. 
1995  (PB  21888  (3-2-95)). 

Palletization  Authorization 

M041.  M042,  M043,  and  M044  revise 
authorization  and  preparation  standards 
for  mail  presented  on  pallets.  Effective 
July  20. 1995  (PB  21898  (7-2&-95)). 

Permit  Imprint  Revocations 

P040.1.6  (renimibered  as  P040.1.8  and 
amended  earlier  by  Postal  Bulletin 
21892  (4-27-95))  increases  from  12  to 
24  months  the  period  of  nonuse  allowed 
for  a  permit  imprint  before  the  USPS 
revokes  the  authorization.  Effective  July 
9,  1995  (PB  21896  (6-22-95)). 

Plant-Verified  Drop  Shipment 

P750.1.0,  P750.2.0.  and  P750.3.0 
eliminate  the  requirement  for  mailers  to 
submit  written  requests  to  mail  under  a 
plant-verified  drop  shipment  (PVDS) 
postage  payment  system.  Effective  July 
6, 1995  (PB  21897  (7-6-95)). 

Polywrapped  Barcoded  Flats 

C820.2.1  is  revised  to  permit 
authorized  mailers  to  use  USPS-certified 
polywrap  materials  for  Barcoded  rate 
flat  mailings.  Effective  July  8. 1995  (PB 
21899  (8-3-95)). 

Postage  Meters 

'P030  strengthens  administrative 
controls  on  postage  meters  to  minimize 
meter  misuse.  Effective  Jime  30. 1995 
(PB  21896  (6-22-95)). 
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Priority  MaM  Rates 

Exhibit  RlOO.lO.Oa  and  Exhibit 
RlOO.lO.Ob  reflect  changes  in  certain 
Priority  Mail  rates  that  were 
reccHnmended  by  the  Postal  Rate 
Conunission  on  June  7, 1995,  and 
adopted  for  implementation  on  August 
27, 199S,  by  the  Governors  of  the  Postal 
Service.  Effective  August  27, 1995  (PB 
21900  (8-17-95)). 

Rate  Application  and  Computation 

P013.1.1,  P013.1.2,  P013.1.3, 
P013.1.4.  P013.1.5,  P013.1.8,  P013.2.1. 
P013.2.2.  P013.2.3,  P013.2.4,  P013.2.5, 
P013.4.1.  P013.4.2,  P013.4.3,  P013.5.1, 
P013.5.2,  P013.5.3.  P013.5.4,  P013.5.5. 
P013.5.6.  P013.5.7.  P013.6.0.  P013.7.3, 
P013.7.4.  P013.7.5.  P013.7.6.  P013.7.7, 
P013.8.1.  P013.8.2,  P013.8.3,  P013.8.4, 
P013.8.5.  P013.9.1,  P013.9.2.  P013.9.3, 
P013.9.4.  P013.9.5,  and  P013.9.6  reflect 
revisions  and  consolidation.  P013.1.2c 
clarifies  the  term  "intermediate" 
postage  figures  for  purposes  of 
rounding;  P013.1.4,  P013.1.5,  and 
P013.1.6  consolidate  standards  for 
affixing  postage;  P013.2.1,  P013.2.2, 
P013.2.3,  P013.2.4.  P013.2.5.  and 
P013.6.0  acconunodate  standards  for 
Express  Mail  and  flat-rate  envelopes; 
P013.4.1.  P013.4.2,  and  P013.4.3  reflect 
changes  in  the  third-class  single-piece 
rate  structure  and  bulk  rate  breakpoints 
fit>m  the  January  1. 1995,  rate 
implementation.  These  revisions  make 
no  changes  to  basic  policy  on 
computation  or  postage  payment. 
Effective  March  2. 1995  (PB  21888  (3- 
2-95)). 

RCSC  Directory 

G042  updates  addresses,  telephone 
numbers,  and  ZIP  Code  ranges  served 
for  several  business  mail  entry  units  and 
rates  and  classification  service  centers 
(RCSCs).  Effective  April  13,  1995  (PB 
21891  (4-13-95)). 

Second-Class  Mail — Contents 

AOIO.7.1.  AOIO.7.2,  AOIO.7.3,  and 
AOIO.7.4  are  added:  C2Q0  is  revised  and 
reorganized;  and  E211.3.0,  E211.7.3, 
E211.9.0,  E211.11.2.  P070.2.0.  and 
P200.1.7  clarify  the  types  of  material 
and  supiplements  mailable  at  second- 
class  rates.  A200  is  deleted.  Effective 
March  27, 1995  (PB  21889  (3-16-95)). 

Second-Class  Ktait — Copalletization 

M042.5.9  facilitates  copalletizing  of 
short-run  second-class  publications  to 
reduce  mailers"  costs  and  decrease 
USPS  handling.  Effective  March  16, 
1995  (PB  21889  (3-16-95)). 


Second-Class  MaH—Fonn  3526,  Pennit 
Imprints,  Key  Rates 

E216.4.3  modifies  tbe-pudblishing 
requirements  for  Form  3526,  Statement 
of  Ownership,  Management,  and 
Circulation,  to  allow  flexibility  in 
selecting  the  issue  in  which  the  required 
information  is  printed;  P040.1.6, 
P040.1.7,  P040.1.8,  PO40.1.9,  P040.2.4, 
P040.3.5.  P040.4.1,  P040.4.2,  P040.5.3. 
P040.5.4,  and  P040.5.6  relax  conditions 
imder  which  a  company  permit  imprint 
may  be  used;  P200.3.5  eliminates  on 
November  1, 1995.  the  use  of  key  rates 
for  publications.  Effective  June  2, 1995 
(PB  21892  (4-27-95)). 

Special  Rates — Content  Restrictions 

E370.5.0  implements  additional 
requirements  on  material  mailed  at  the 
special  bulk  third-class  rates,  effecting 
statutes  enacted  by  the  Treasury,  Postal 
Service,  and  General  Appropriations 
Acts  for  1994  and  1995  that  establish 
content-based  restrictions  on 
advertisements,  promotions,  and  offers 
for  certain  products  mailed  at  the 
special  bulk  third-class  rates.  Effective 
October  1. 1995  (PB  21893  (5-11-95)). 

Special  Rates— Fonn  3623 

E370.8.1  and  E370.8.3  reflect 
procedural  changes  in  the  filing  of  Form 
3623,  Application  for  Special  Bulk 
Third-Class  Rates  at  Additional  Mailing 
Office.  Effective  February  2.  1995  (PB 
21886  (2-2-95)). 

Special  Rates — Rate  Increases 

.  R200.2.0,  R200.3.0,  R200.4.0. 
R300.6.0,  R300.7.0,  R300.8.0,  and 
R400.6.0  reflect  increases  in  certain 
special  postage  rates  mandated  by  the 
Revenue  Forgone  Act  signed  into  law  on 
October  28, 1993.  Effective  October  1, 
1995  (PB  21897  (7-6-95);  PB  21899  (8- 
3-95)). 

Stamped  Envelopes  -        " 

P022.2.1  deletes  Exhibit  P022.2.1. 
Nondenominated  Postage  (transferred  to 
the  DMM  UtiHties).  ROOO.1.0  and 
ROOO.2.0  amend  the  listing  and  prices  of 
stamped  envelopes.  Effective  February 
16,  1995  (PB  21887  (2-16-95)). 

Third-Class  Mail — Residual  Carrier 
Route 

E333.1.3.  E333.3.1,  M303.2.0. 
M303.3.0.  M303-.4.1,  and  M303.4.2 
clarify  the  preparation  of  the  residual 
portion  of  carrier  route  presort  bulk 
third-class  mailings.  Effective  January  5, 
1995  (PB  21884  (1-5-95)). 

Third-Class  Mail-^CF  Sack        '    'C 

M020. 1.4f  permits  bulk  third-class    . 
mailers  to  prepare  one  sectional  centw 
facility  (SCF)  sack  containing  fewer  than 


125  addressed  pieces  or  less  than  15 
pounds  of  addressed  pieces  for  a  3-diglt 
21IP  Code  area  served  by  the  origin  SCF. 
Effective  June  22, 1995  (PB  21896 
(6-22-95)). 

Verified  Delivery 

S912.1.4  clarifies  the  use  of  verified 
delivery  receipts.  Effective  February  16, 
1995  (PB  21887  (2-16-95)). 

Walk-Sequence  Mail 

M020.2.1,  M202.1.4,  M203.1.4, 
M203.1.5,  M203.2.2,  M203.2.6. 
M203.3.3*  M303.1.4.  M303.1.7, 
M303.1.8,  M303.2.2,  M303.2.5,  and 
M303.3.8  revise  walk-sequence  mail 
preparation;  new  M050.1.1.  M050.1.2. 
M050.2.1,  M050.2.2,  M050.3.1. 
M050.3.2,  M050.3.3,  M050.4.1. 
M050.4.2,  M050.4.3.  M050.4.4, 
M050.4.5,  M050.4.6,  M050.4.7,  and 
M050.4.8  transfer  the  basic  preparation 
standards  fit)m  M204  and  M304,  which 
are  both  deleted.  Because  walk- 
sequence  mail  is  a  form  of  carrier  route 
presort,  the  remaining  standards  fit)m 
those  deleted  units  that  are  specific  to  ' 
second-  and  third-class  mail  are 
transferred  to  M203  and  M303, 
respectively.  These  revisions  make  no 
changes  in  rate  eligibility  or  mail 
preparation.  Effective  March  2, 1995  (PB 
21888  (3-2-95)). 

PART  111— {AMENDED] 

In  consideration  of  the  foregoing,  39 
CFR  part  111  is  amended  as  set  forth 
below: 

1.  The  authority  citation  for  39  CFR 
part  111  continues  to  read  as  follows: 

Authority:  5  U.S.C  552(a);  39  U.S.C  101. 
401,  403.  404,  3001-3011,  3201-3219.  3403- 
3406.3621,3626,5001. 

2.  The  table  at  the  end  of  §  111.3(e)  is 
amended  by  adding  new  entries  at  the 
end: 

S  111.3    Amendments  to  the  Domestic  Mail 
Manual. 


•          •          • 

(e)-  *  • 

•         • 
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Stulay  F.  Mine, 

Chief  Counsel,  Legisiative. 
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ENVIRONMENTAL  PROTECTION 
AGENCY 


40CFRPart52 

[PA  0e3^4036a.  PA  0e»-4037a,  PA  089- 
4035a:  FRL-66S9-7] 

Approval  and  Promulgation  of  Air 
Quality  Implamantatlon  Plans; 
Pennsylvania;  Approval  of  Source- 
Specific  VOC  and  NOx  RACT 
Determinations,  and  1990  Baseyear 
Emissions  for  One  Source 

agency:  Environmental  Protection 

Agency  (EPA). 

ACnow:  Direct  final  rule. 

SUIMMURY:  EPA  is  approving  State 
'  Implementation  Plan  (SIP)  revisions 
submitted  by  the  Commonwealth  of 
Pennsylvania.  These  revisions  establish 
and  require  reasonably  available  control 
technology  (RACT)  for  three  facilities, 
and  make  corrections  to  the  1990' 
baseyear  volatile  organic  compounds 
(VOC)  and  nitrogen  oxides  (NOx) 
emissions  for  one  of  the  facilities.  This 
action  affects  a  total  of  three  companies. 
The  intended  effect  of  this  action  is  to 
approve  three  source-specific  RACT 
determinations,  and  the  1990  emissions 
inventory  figures  for  three  emissions 
units  at  one  facility.  This  action  is  being 
taken  imder  section  110  of  the  Clean  Air 
Act 

DATES:  This  final  rule  is  effective 
F^ruary  21, 1997  imless  within  January 
21, 1997,  adverse  or  critical  comments 
are  received.  If  the  effective  date  is 
delayed,  timely  notice  will  be  published 
in  the  Federal  Register. 


ADDRESSES:  Comments  may  be  mailed  to 
David  L  Arnold,  Chief.  Ozone  and 
Mobile  Sources  Section,  Mailcode 
3AT21,  U.S.  Environmental  Protection 
Agency,  Region  m,  841  Chestnut 
Building,  Philadelphia,  Pennsylvania 
19107.  Copies  of  the  docimients  relevant 
to  this  action  are  available  for  public 
inspection  during  normal  business 
hours  at  the  Air,  Radiation,  and  Toxics 
Division,  U.S.  Environmental  Protection 
Agency,  Region  IE,  841  Chestnut 
Building,  Philadelphia,  Pennsylvania 
19107;  the  Air  and  Radiation  Docket 
and  Information  Center,  U.S. 
Environmental  Protection  Agency,  401 
M  Street,  SW,  Washington,  D.C.  20460; 
and  Pennsylvania  Department  of 
Environmental  Protection,  Biueau  of  Air 
Quahty,  P.O.  Box  8468.  400  Market 
Street,  Harrisburg,  Pennsylvania  17105. 
FOR  FURTHER  INFORMATION  CONTACT: 
Janice  Bolden,  (215)  566-2185,  or 
Carolyn  Donahue,  (215)  566-2095,  at 
the  EPA  Region  ID  office,  or  via  E-mail 
at  bolden-)anice@epamail.epa.gov  or 
donahue-carolynOepamail.epa.gov. 
While  information  may  be  requested  via 
E-mail,  comments  must  be  submitted  in 
vmting  to  the  above  Region  III  address. 
SUPPLEMENTARY  INFORMATION:  On  August 
1, 1995,  December  8, 1995,  June  10, 
1996,  and  September  13,  1996,  the 
Commonwealth  of  Pennsylvania 
submitted  formal  revisions  to  its  State 
Implementation  Plan  (SIP),  consistii^  of 
plan  approvals  and  operating  permits 
for  many  facilities.  The  SIP  revisions 
that  are  the  subject  of  this  rulemaking 
consist  of  RACT  determinations  for  only 
three  of  those  facilities  and  includes  one 
operating  permit  and  one  plan  approval, 
lliese  three  individual  faciUties  emit 
volatile  organic  compounds  (VOCs) 
and/or  nitrogen  oxides  (NOx)  and  are 
located  in  Mercer  and  Blair  Counties  in 
Peimsylvania.  These  three  facilities  are 
(1)  Caparo  Steel  Company  (Mercer 
Co.)— «teel  mill,  (2)  Sharon  Steel 
Company  (Mercer  Co.)— steel  mill,  and 
(3)  Pennsylvania  Electric  Company 
(Penelec)— WiUiamsburg  Station  (Blair 
Co.) — utility.  The  remaining  plan 
approvals  and  operating  permits  in  the 
August  1, 1995,  December  8, 1995,  June 
10, 1996,  and  September  13, 1996, 
submittals  will  be  the  subject  of  a 
separate  rulemaking  notice. 

Backgronnd 

Pursuant  to  sections  182(b)(2)  and 
182(f)  of  the  Clean  Air  Act  (CAA). 
Pennsylvania  is  required  to  implemen^^ 
RACT  for  all  major  VOC  and  NOx 
sources  by  no  later  than  May  31, 1995. 
The  major  source  size  is  determined  by 
its  location,  the  ozone  nonattainment 
area  and  whether  it  is  located  in  the 


ozone  transport  re^on  tOTR),  whidi  is 
estabUshed  by  the  CAA.  The 
Peimsylvania  portion  of  the 
Philadelphia  ozone  nonattainment  area 
consists  of  Bucks,  Chester,  Delaware, 
Montgomery,  and  Philadelphia  Counties 
and  is  classified  as  severe.  The 
remaining  counties  in  Pennsylvania  are 
classified  as  either  moderate  or  marginal 
nonattainment  areas  or  are  designated 
attaiiunent  for  ozone.  However,  imder 
section  184  of  the  CAA,  at  a  minimum, 
moderate  ozone  nonattainment  area 
requirements  (including  RACT  as 
specified  in  sections  182(b)(2]  and 
182(f))  apply  throughout  the  OTR. 
Therefore,  RACT  is  applicable  statewide 
in  Pennsylvania.  The  August  1, 1995, 
December  8, 1995,  June  10.  1996,  and 
September  13, 1996,  Pennsylvania 
submittals  that  are  the  subject  of  this 
notice  are  meant  to  satisfy  the  RACT 
requirements  for  three  facilities  in 
Pennsylvania. 

Summary  of  SIP  Revisions 

This  rulemaking  approves  the 
operating  permit  issued  to  Caparo  Steel 
Company  by  the  Peimsylvania 
Department  of  Environmwital  Protection 
(PADEP)  on  November  3, 1995,  the  plan 
approval  issued  to  Sharon  Steel 
Company  by  PADEP  on  November  3, 
1995,  and  the  RACT  determination  f<» 
Pennsylvania  Electric  Company 
(Penelec)— Williamsburg  Station.  In 
addition,  on  June  10, 1996, 
Pennsylvania  submitted  1990  baseyear 
emission  inventory  figures  for  Sharon 
Steel  Company  for  EPA  approval  into 
the  Pennsylvania  SIP.  Therefore,  this 
rulemaking  also  establishes  the  1990 
baseyear  emissions  for  emissions  units 
at  Sharon  Steel.  The  details  of  the  RACT 
requirements  for  the  source-specific 
operating  permit  for  Caparo  Steel  and 
the  plan  approval  for  Sharon  Steel  can 
be  foimd  in  the  docket  and 
accompanying  Technical  Support 
Dociunent  and  vrill  not  be  reiterated  in 
this  document 

Caparo  Steel  RACT 

EPA  is  approving  the  operating  permit 
(OP  43-285)  for  Caparo  Steel  Company, 
located  in  Mercer  County,  which  is  part 
of  the  Youngstown- Warren-Sharon 
Ohio/Pennsylvania  ozone  marginal 
nonattainment  area.  This  operating 
permit  imposes  RACT  on  Caparo  Steel 
arid  requires  compUance  by  May  31, 
1995.  Caparo  Steel  Company  is  a  steel 
mill  and  is  a  major  source  of  NOx  and 
VOC  emissions.  In  general,  the  RACT 
requirements  in  the  permit  include 
operation  and  maintenance  in 
accordance  with  manufacturer 
specifications  and  good  air  polluticm 
control  practices  to  minimize  NOx  and 
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VOC  emissions  in  addition  to  VOC  and 
NOx  emission  rate  limitations  and  VCX3 
and  NOx  aimual  emission  caps. 

In  addition  to  imposing  RACT  on  the 
cuirently  operating  units  at  Caparo 
Steel,  this  revision  also  establishes 
RACT  for  four,  now  shutdown,  emission 
units  at  Caparo  Steel  Company.  These 
four  units,  which  are  not  addressed  in 
operating  permit  OP  43-285,  are  the 
package  boilers,  and  BW  boilers  1  to  3. 
All  of  these  units  ceased  operation  and 
were  retired  on  November  30, 1992. 
EPA  is  also  using  this  document  to 
recognize  the  868.6  tons  of  NO,  per  year 
and  1.8  tons  of  VOC  per  year  emission 
reduction  credits  created  by  the 
shutdown  of  these  four  emissions  units 
at  Caparo  Steel. 

Sharon  Steel  RACT/Baseyear  Inventory 

EPA  is  approving  the  plan  approval 
(PA  43-017)  for  Sharon  Steel  Company, 
which  is  adjacent  to  the  Caparo  Steel 
bcility  and  is  located  in  Mercer  County. 
This  plan  approval  imposes  RACT  on 
Sharon  Steel  and  requires  compliance 
by  May  31, 1995.  Sharon  Steel  Company 
is  a  steel  mill  and  is  a  major  source  of 
NOx  and  VOC  emissions.  In  gmieral,  the 
RACT  reqiiirements  in  the  plan 
approval  include  operation  and 
maintenance  in  accordance  with 
manufacturer  specifications  and  good 
air  pollution  control  practices  to 
minimize  NOx  and  VOC  emissions  in 
addition  to  VCDC  and  NOx  emission  rate 
limitations  and  VOC  and  NOx  annual 
emission  caps. 

This  revision  also  e8tabli.shes  RACT 
for  three,  now  shutdown,  emission  units 
at  Sharon  Steel  Company.  These  three 
units,  not  addressed  in  plan  approval 
PA  43-017,  are  the  Blast  Furnace 
Operations  (flame  suppression,  heaters 
and  torpedo  cars,  flare  stack,  tuyeres). 
Basic  Cbcygen  Furnace  Shop  (scrap 
preheating,  ladle  preheating  and 
heaters),  and  Blast  Furnace  Casthouse. 
All  of  these  emission  units  ceased 
operation  and  were  retired  on  November 
30,  1992.  Chemical  usage  units,  once 
maintained  by  Sharon  Steel  Company, 
remain  in  use  and  are  now  operated  by 
Caparo  Steel  Company.  These  chemical 
usage  units  are  included  in  operating 
permit  OP  43-285. 

As  previously  stated,  RACT  for  the 
Blast  Furnace  Openiions,  Basic  Oxygen 
Furnace  Shop,  and  Blast  Furnace 
Casthouse  is  determined  to  be  good  air 
pollution  control  practices.  The  1990 
baseyear  VOC  and  NOx  emissions  for 
these  three  emission  units  are  also  being 
approved.  The  1990  VOC  and  NOx 
emissions  from  the  Blast  Furnace 
Operations  Aflame  suppression,  heaters 
and  torpedo  cars,  flare  stack,  tuyeres) 
are  a4  tons  per  year  (TPY)  and  49.3 


TPY,  respectively.  The  1990  VOC  and 
NOx  emissions  from  the  Basic  Oxygen 
Furnace  Shop  (scrap  preheating,  ladle 
preheating  and  heatere)  are  1.4  TPY  and 
39.6  TPY,  respectively.  The  1990  VOC 
and  NOx  emissions  from  the  Blast 
Funiace  Casthouse  are  205.4  TPY  and 
11.0  TPY.  respectively.  EPA  is  also 
using  this  document  to  recognize  the 
469.6  tons  of  NOx  per  year  and  215.7 
tons  of  VOC  per  year  emission  reduction 
credits  created  by  the  shutdown  of  the 
Sharon  Steel  fiacility. 

Pennsylvania  Electric  Company 
(Penelech-WiUiamsburg  RACT 

This  revision  establishes  RACT  for 
three,  now  shutdown,  emission  units  at 
Pennsylvania  Electric  Company 
(Penelec) — WilUamsburg  Station,    - 
located  in  Blair  County.  These  units  are 
the  unit  #1 1  boiler,  auxiliary  boiler,  and 
all  fugitive  VOC  sources.  All  of  these 
emission  imits  ceased  operation  and 
were  retired  on  January  18.  1991.  In 
general,  the  RACT  requirements  include 
operation  and  maintenance  in 
accordance  with  manu&cturer 
specifications  and  good  air  pollution 
control  practices  to  minimize  NO,  and 
VOC  emissions  in  addition  to  VOC  and 
NOx  emission  rate  limitations  and  VOC 
and  NOx  annual  emission  caps.  EPA  is 
also  using  this  document  to  recognize 
the  869  tons  of  NOx  per  year  and  3.37 
tons  of  VOC  per  year  emission  reduction 
credits  created  by  the  shutdown  of  the 
Penelec — Williamsburg  facility. 

The  specific  emission  limitations  and 
other  RACT  requirements  for  these 
facilities  are  summarized  in  the 
accompanying  Technical  Support 
Doamient,  which  is  available  from  the 
EPA  Region  m  office,  listed  in  the 
ADDRESSES  section  of  this  notice.  The 
source-specific  RACT  determinations 
that  are  being  approved  into  the 
Pennsylvania  SIP  are  those  that  were 
submitted  by  PADEP  for  Caparo  Steel, 
Sharon  Steel,  and  Penelec — 
Williamsburg  on  August  1, 1995, 
December  8, 1995,  June  10,  1996.  and 
September  13. 1996. 

EPA  is  approving  these  SIP  revisions 
without  prior  proposal  because  the 
Agency  views  these  as  noncontroversial 
amendments  and  anticipates  no  adverse 
comments.  However,  in  a  separate 
docimient  in  this  Federal  Register 
pubUcation,  EPA  is  proposing  to 
approve  the  SIP  revisions  shmild 
adverse  or  critical  comments  be  filed. 
This  action  will  be  effective  February 
21. 1997  unless,  within  30  days  of 
publication,  adverse  or  critical 
comments  are  received. 

If  EPA  receives  such  comments,  this 
action  will  be  withdrawn  before  the 
efCective  date  by  publishing  a 


subsequent  document  that  will 
withdraw  the  final  action.  All  public 
comments  received  will  then  be 
addressed  in  a  subsequent  final  rule 
based  on  this  action  serving  as  a 
proposed  rule.  EPA  will  not  institute  a 
second  comment  period  on  this  action. 
Any  parties  interested  in  commenting 
on  this  action  should  do  so  at  this  time. 
If  no  such  comments  are  received,  the 
public  is  advised  that  this  action  will  be 
effective  on  February  21. 1997. 

Final  Action 

EPA  is  ^proving  the  RACT 
determinations  for  Caparo  Steel 
Company,  Sharon  Steel  Company,  and 
Pennsylvania  Electric  Company 
(Penelec) — Williamsburg  Station.  EPA  is 
approving  anxiperating  permit  for 
Caparo  Steel  and  a  plan  approval  for 
Sharon  Steel,  and  incorporating  them  by 
reference  in  the  Pennsylvania  SIP.  At  40 
CFR  52.2037,  EPA  is  also  approving  and 
codifying  the  RACT  determination  for 
Penelec — Williamsburg,  and  those 
RACT  requirements  for  Caparo  Steel 
and  Sharon  Steel  not  covered  by  the 
operating  permit  and  plan  approval 
being  approved  and  incorporated  by 
reference  into  the  Pennsylvania  SIP  at 
40  CFR  52.2020.  At  40  CFR  52.2036. 
EPA  is  approving  1990  baseyear 
emissions  for  three  emission  luiits  at 
Sharon  Steel. 

Nothing  in  this  action  should  be 
construed  as  permitting  or  allowing  or 
establishing  a  precedent  for  any  future 
request  for  revision  to  any  state 
implementation  plan.  Each  request  for 
revision  to  the  state  implementation 

Elan  shall  be  considered  separately  in 
ght  of  specific  technical,  economic, 
and  environmental  factors  and  in 
relation  to  relevant  statutory  and 
regulatory  requirements. 

This  action  has  been  classified  as  a 
Table  3  action  for  signature  by  the 
Regional  Administrator  under  the 
procedures  published  in  the  Federal 
Register  on  January  19. 1989  (54  FR 
2214-2225).  as  revised  by  a  July  10, 
1995  memorandum  from  Mary  Nichols, 
Assistant  Administrator  for  Air  and 
Radiation.  The  Office  of  Management 
and  Budget  (OMB)  has  exempted  this 
regulatory  action  bom  E.O.  12866 
review. 

The  EPA's  actions  under  section  502 
of  the  Act  do  not  create  any  new 
requirements,  but  simply  address 
operating  permits  programs  submitted 
to  satisfy  the  requirements  of  40  CFR 
Part  70.  Because  this  action  does  not 
impose  any  new  requirements,  it  does 
not  have  a  significant  impact  on  a 
substantial  number  of  small  entities. 

Under  the  Regulatory  Flexibility  Act, 
5  U.S.C.  600  et  seq..  EPA  must  prepare 
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a  regulatory  flexibility  analysis 
assessing  the  impact  of  any  proposed  or 
final  rule  on  small  entities.  5  U.S.C.  603 
and  604.  Alternatively,  EPA  may  certify 
that  the  rule  will  not  have  a  significant 
impact  on  a  substantial  number  of  small 
entities.  Small  entities  include  small 
businesses,  small  not-for-profit 
enterprises,  and  government  entities 
with  jurisdiction  over  populations  of 
less  than  50,000. 

SIP  approvals  under  section  110  and 
subchapter  I.  part  D  of  the  Clean  Air  Act 
do  not  create  any  new  requirements  but 
simply  approve  requirements  that  the 
State  is  already  imposing.  Therefore, 
because  the  Federal  SIP  approval  does 
not  impose  any  new  requirements,  the 
Administrator  certifies  that  it  does  not 
have  a  significant  impact  on  any  small 
entities  affected.  Moreover,  due  to  the 
nature  of  the  Federal-State  relationship 
under  the  CAA,  preparation  of  a 
flexibihty  analysis  would  constitute 
Federal  inquiry  into  the  economic 
reasonableness  of  state  action.  The 
Clean  Air  Act  forbids  EPA  to  base  its 
actions  concerning  SIPs  on  such 
grounds.  Union  Electric  Co.  v.  U.S.  EPA, 
427  U.S.  246,  255-66  (1976);  42  U.S.C 
7410(a)(2). 

Under  Section  202  of  the  Unfunded 
Mandates  Reform  Act  of  1995 
("Unfunded  Mandates  Act"),  signed 
into  law  on  March  22. 1995,  EPA  must 
prepare  a  budgetary  impact  statement  to 
accompany  any  proposed  or  final  rule 
that  includes  a  Federal  mandate  that 
may  result  in  estimated  costs  to  State, 
local,  or  tribal  governments  in  the 
aggregate;  or  to  private  sector,  of  $100 
miUion  or  more. 

Under  Section  205,  EPA  must  select 
the  most  cost-effective  and  least 
biudensome  alternative  that  achieves 
the  objectives  of  the  pile  and  is 
consistent  with  statutory  requirements. 
Section  203  requires  EPA  to  estabUsh  a 
plan  for  informing  and  advising  any 
small  governments  that  may  be 
significantly  or  uniquely  impacted  by 
the  rule. 

EPA  has  determined  that  the  approval 
action  proposed/promulgated  does  not 
include  a  Federal  mandate  that  may 
result  in  estimated  costs  of  $100  million 
or  more  to  either  State,  local,  or  tribal 
governments  in  the  aggregate,  or  to  the 
private  sector.  This  Federal  action 
approves  pre-existing  requirements 
under  State  or  local  law,  and  imposes 
no  new  Federal  requirements. 
Accordingly,  no  additional  costs  to 
State,  local,  or  tribal  governments,  or  to 
the  private  sector,  result  from  this 
action. 

Under  section  801(a)(1)(A)  as  added 
by  the  Small  Business  Regulatory 
Enforcement  Fairness  Act  of  1996,  EPA 


submitted  a  report  containing  this  rule 
and  other  required  information  to  the 
U.S.  Senate,  the  U.S.  House  of 
Representatives  and  the  Comptroller 
General  of  the  General  Accounting 
Office  prior  to  publication  of  the  rule  in 
today's  Federal  Register.  This  rule  is 
not  a  "major  rule"  as  defined  by  section 
804(2). 

Under  section  307(b)(1)  of  the  Clean 
Air  Act,  petitions  for  judicial  review  of 
this  action,  pertaining  to  the  VOC  and 
NOx  RACT  determination  for  Caparo 
Steel  Company,  Sharon  Steel  Company, 
and  Pennsylvania  Electric  Company 
(Penelec) — WilUamsburg  Station,  must 
be  filed  in  the  United  States  Court  of 
Appeals  for  the  appropriate  circuit  by 
February  21, 1997.  Filing  a  petition  for 
reconsideration  by  the  Atlministrator  of 
this  final  rule  does  not  afiiect  the  finality 
of  this  rule  for  the  piuposes  of  judicial 
review  nor  does  it  extend  the  time 
within  which  a  petition  for  judicial 
review  may  be  filed,  and  shall  not 
postpone  the  effectiveness  of  such  rule 
or  action.  This  action  may  not  be 
challenged  later  in  proceedings  to 
enforce  its  requirements.  (See  section 
307(b)(2).) 

List  of  Subjects  in  40  CFR  Part  52 

Environmental  protection.  Air 
pollution  control,  Hydrocarbons, 
Incorporation  by  reference.  Nitrogen 
dioxide,  Ozone,  Reporting  and 
recordkeeping  requirements. 

Dated:  November  22. 1996. 
Stanley  L.  Laskowski,  Acting 
Reponat  Administrator.  Region  lO. 

40  CFR  part  52  is  amended  as  follows: 


PART  52— {AMENDED] 

1.  The  authority  citation  for  part  52 
cc  itinues  to  read  as  follows: 

Autfaerity.  42  U.S.C.  7401-7671q. 
Subpart  NN — Pennsylvania 

2.  Section  52.2020  is  amended  by 
adding  paragraph  (c)(113)  to  read  as 
follows: 

S  52.2020    Mwitlficatlcn  of  plan. 

•    .    *        •        •        • 

(113)  Revisions  to  the  Pennsylvania 
Regulations,  Chapter  129.93  pertaining 
to  VOC  and  NOx  RACT,  submitted  on 
August  1, 1995.  December  8, 1995,  Jime 
10, 1996,  and  September  13, 1996,  by 
the  Pennsylvania  Department  of 
Environmental  Resources  (now  known 
as  the  Pennsylvania  Department  of 
Environmental  Protection): 

(i)  Incorporation  by  reference. 

(A)  Four  letters,  dated  August  1, 1995, 
December  8, 1995,  June  10, 1996,  and 


September  1 3 , 1 996 ,  from  the 
Pennsylvania  E)epartment  of 
Environmental  Resources  (now  known 
as  the  Pennsylvania  Department  of 
Environmraital  Protection)  transmitting 
source-specific  VOC  and/or  NOx  RACT 
determinations  for  Caparo  Steel 
Company  (Mercer  Co.) — steel  mill, 
Sharon  Steel  Company  (Mercer  Co.) — 
steel  mill,  and  Pennsylvania  Electric 
Company  (Penelec) — ^Williamsburg 
Station  (Blair  Co.)— utiUty. 

(B)  Plan  approval  (PA)  and  Operating 
permit  (OP): 

(1)  Caparo  Steel  Company — OP  43- 
285,  effective  November  3, 1995,  except 
condition  #9  pertaining  to  non-NOx  and 
non-VOC  pollutants. 

(2)  Sharon  Steel  Company— PA  43- 
017,  effective  November  3, 1995,  except 
condition  #9  pertaining  to  non-NOx  and 
non-VOC  pollutants. 

(ii)  Additional  material. 

(A)  Remainder  of  August  1, 1995, 
December  8. 1995,  Jime  10. 1996,  and 
September  13, 1996,  State  submittals 
pertaining  to  Caparo  Steel  Company, 
Sharon  Steel  Company,  and 
Pennsylvania  Electric  Company 
(Penelec) — Williamsburg  Station. 

3.  Section  52.2037  is  amended  by 
adding  paragraphs  (e).  (f).  and  (g)  to  read 
as  follows: 

§52.2037    Control  Stratagy:  CartxMt 
monoxide  and  ozena  (hydrocartMna). 

(e)  Sharon  Steel  Company — VOC  and 
NOx  RACT  determination  for  three 
emission  units  at  Sharon  Steel 
Company,  not  covered  by  plan  approval 
PA  43-017:  Blast  Furnace  Operations 
(flame  suppression,  heaters  and  torpedo 
cars,  tuyeres),  Basic  Oxygen  Furnace 
Shop  (scrap  preheating,  ladle  preheating 
and  heaters).  Blast  Furnace  Ca^thouse. 
NOx  RACT  for  the  Blast  Furnace 
Operations  is  determined  to  be  good  air 
pollution  control  practices  such  that 
NOx  emissions  do  not  exceed:  100 
pounds  of  NOx  per  million  cubic  feet  (lb 
NOx/MMft')  of  natural  gas  and  10.69 
tons  of  NOx  per  year  (TPY)  for  flame 
suppression,  heaters,  and  torpedo  care; 
and  140  lb  NOx/MMft^  of  natiual  gas 
and  0.6  TPY  for  tuyeres.  VOC  RACT  for 
the  Blast  Furnace  Operations  is 
determined  to  be  good  air  pollution 
control  practices  such  that  VOC 
emissions  do  not  exceed:  3.8  lb  VOC/ 
MMft3  of  natural  gas  and  0.41  TPY  fOr 
flame  suppression,  heaters  and  torpedo 
cars;  and  2.8  lb  VOC/MMft'  of  natural 
gas  and  0.01  TPY  for  tuyeres.  NOx 
RACT  for  the  Basic  Oxygen  Furnace 
Shop  is  determined  to  be  good  air 
pollution  control  practices  such  that 
NOx  emissions  do  not  exceed:  100  lb 
NOx/MMft'  of  natiu^l  gas  and  1.1  TPY 
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for  scrap  preheating;  and  140  lb  NOx/ 
MMft^  of  natural  gas  and  10.8  TPY  for 
ladle  preheating  and  heaters.  VOC 
RACT  for  the  Basic  Oxygen  Furnace 
Shop  is  determined  to  be  good  air 
polhition  coDtiol  practices  sudi  that 
VCX3  emissions  do  not  exceed:  3.8  lb 
VOC/MMft3  of  natural  gas  and  0.04  TPY 
for  scrap  preheating;  and  2.8  lb  VOC/ 
MMh^  of  natural  gas  and  0.22  TPY  for 
ladle  preheating  and  heaters.  NOx 
RACTT  for  the  Blast  Furnace  Casthouse  is 
determined  to  be  good  air  pollution 
control  practices  such  that  NOx 
emissions  do  not  exceed  0.03  lb  NOx/ 
ton  of  steel  processed  and  11.0  TPY. 

(f)  Pennsylvania  Electric  Company — 
Willianuburg  Station— VOC  and  NOx 
RACT  determination  for  three  emission 
units  at  Pennsylvania  Electric  Company 
(Penelec) — WiUiamsburg  Station:  unit 
#11  boiler,  auxiliary  boiler,  fugitive  VOC 
sources.  NOx  and  VOC  RACT  for  the 
unit  #11  boiler  is  determined  to  be  good 
air  pollution  control  practices  such  that 
emissions  limits  shall  be  21.7  pounds  of 
NOx  per  million  British  thermal  units 
(Ib/MMBtu)  and  0.1459  Ib/MMBtu  of 
No.  2  oil  fired  with  anniml  fiiel  usage 
records,  and  no  more  than  867  tons  per 
year  (TPY)  of  NOx  and  3  TPY  of  VOC. 
NOx  and  VOC  RACT  for  the  auxiliary 
boiler  is  determined  to  be  the 
requirements  of  25  Pa  Code  129.93 
(c)(1).  pertaining  to  imits  with 
individual  rated  gross  heat  inputs  less 
than  20  million  British  thermal  units 
per  hour  (MMBtu/hr)  of  operation 
maintenance  and  operation  in 
accordance  with  manufacturer's 
specifications,  and  the  units  are 
operated  using  good'air  pollution 
control  practices. 

(g)  Caparo  Steel  Company— VOC  and 
NOx  RACT  determination  for  four 
emission  units  at  Caparo  Steel 
Company,  not  covered  by  operating 
permit  OP  43-285:  Package  boilers,  BW 
boiler  #1.  BW  boiler  #2,  and  BW  boiler 
#3.  NOx  RACT  for  the  package  boilers 
is  determined  to  be  good  air  pollution 
control  practices  such  that  NOx 
emissions  do  not  exceed  550  pounds  of 
NOx  per  million  cubic  feet  (lb  NOx/ 
MMfl3)  of  natural  gas  and  529.82  tons  of 
NOx  per  year  (TPY).  VOC  RACT  for  the 
package  boilers  is  determined  to  be  good 
air  pollution  control  practices  such  that 
VOC  emissions  do  not  exceed  1.4  lb 
V0C/MMft3  of  natxiral  gas  and  1.35 
TPY.  NOx  RACT  for  each  of  the  BW 
boilers  is  determined  to  be  good  air 
pollution  control  practices  such  that 
NOx  emissions  do  not  exceed  23  lb 
NOx/MMft3  of  BFG  and  80.1  TPY. 

4.  Section  52.2036  is  amended  by 
adding  paragraph  (f)  to  read  as  follows: 


152,2036    1900 


(f)  Sharon  Steel  Company  1990  VOC 
and  NOx  emissions  for  three  emission 
units  (Blast  Funiace  Operations,  Basic 
Oxygen  Furnace  Shop.  Blast  Furnace 
Carouse),  submitted  Jtme  10, 1996,  are 
approved.  Sharon  Steel  Company  is 
located  in  Mercer  County,  Pennsylvania, 
wdiich  is  in  a  marginal  ozone 
nonattainment  area.  The  1990  VOC  and 
NOx  emissions  firom  the  Blast  Furnace 
Operations  (flame  suppression,  beaten 
and  torpedo  cars,  flare  stack,  tuyeres) 
are  0.4  TPY  and  49.3  TPY,  respectively. 
The  1990  VOC  and  NOx  emissions  from 
the  Basic  Oxygen  Furnace  Shop  (scrap 
preheating,  ladle  preheating  and 
heatere)  are  1.4  TPY  and  39.6  TPY, 
respectively.  The  1990  VOC  and  NOx   ' 
emissions  firom  the  Blast  Furnace 
Casthouse  are  205.4  TPY  and  11.0  TPY, 
respectively. 

(FR  Doc  96-32369  Filwi  12-19-96;  8:45  am] 
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Approval  and  Promulgation  of  Air 
Quality  imptomentatton  Plana; 
Panna^anla.  Approval  of  taad 
hnptamantatlon  Plan  for  an  Area  In 
Northeast  Ptilladalphla.  PA 

AQENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Final  rule. 

SUMMAfty:  EPA  is  approving  a  State 
Implementation  Plan  (SIP)  revision 
submitted  by  the  State  of  Pennsylvania. 
This  revision  establishes  and  requires 
the  adherence  to  specified  emission 
limits  and  operating  practices  by  three 
sources  in  northeast  Philadelphia.  The 
intended  effect  of  this  action  is  to 
approve  a  lead  plan  for  a  portion  of 
Philadelphia,  Pennsylvania.  This  action 
is  being  taken  under  section  110  of  the 
Clean  Air  Act.  '     r 

EFFECTIVE  DATE:  This  final  rule  is 
effective  on  January  21, 1997. 
AOORESSES:  Copies  of  the  documents 
relevant  to  this  action  are  available  for 
public  inspection  during  normal 
business  hours  at  the  Air,  Radiation, 
and  Toxics  Division,  U.S. 
Environmental  Protection  Agency, 
Region  m,  841  Chestnut  Building, 
Philadelphia,  Pennsylvania  19107;  the 
Air  and  Radiation  Docket  and 
Information  Center,  U.S.  Environmental 
Protection  Agency,  401  M  Street.  SW, 
Washington,  DC  20460;  Pennsylvania 
Department  of  Environmental 


Protection,  Bureau  of  Air  Quality,  P.O. 
Box  6468,  400  Market  Street,  Hariisburg. 
Pennsylvania  17105;  Department  of 
Public  Health.  Air  Mans^ement 
Services.  321  University  Avenue, 
Philadelphia.  Pomsylvania  10104. 
FOR  FURT>CR  MFORHATION  CONTACT: 
Denis  Lohman.  (215)  566-2192,  E-Mail 
address: 

Lohman.Denny^p8mail.epa.gov. 
SUPPLEMENTARY  MFORMATION:  On  July 
30, 1996  (61  FR  39614).  EPA  pubUshed 
a  notice  of  proposed  rulemaking  (NPR) 
for  the  State  of  Pennsylvania.  The  NPR 
proposed  approval  of  a  lead  SIP  for  a 
portion  of  northeast  Philadelphia. 
Pomsylvania.  The  formal  SIP  revision 
request  was  submitted  by  Pennsylvania 
on  September  30,  1994.  Other  specific 
requirements  of  the  plan  and  the 
rationale  for  EPA's  proposed  action  are 
explained  in  the  NPR  and  will  not  be 
restated  here.  No  public  comments  were 
received  on  the  NPR. 

Final  Action 

EPA  approves  the  Philadelphia 
portion  of  the  Pennsylvania  lead 
implementation  plan  described  in  more 
detail  in  the  NPR  published  on  July  30. 
1996  (61  FR  39614)  as  a  revision  to  the 
Pennsylvania  SIP.  Nothing  in  this  action 
should  be  construed  as  permitting  or 
allowing  or  establishing  a  precedent  for 
any  fut\ire  request  for  revision  to  any 
state  implementation  plan.  Each  request 
for  revision  to  the  state  implementation 
plan  shall  be  considered  separately  in 
light  of  specific  technical,  economic, 
and  environmental  factora  and  in 
relation  to  relevant  statutory  and 
regulatory  requirements. 

iZ7.  Administrative  Requirements 

A.  Executive  Order  12866 

This  action  has  been  classified  as  a 
Table  3  action  for  signature  by  the 
Regional  Administrator  under  the 
procedures  published  in  the  Federal 
Register  on  January  19. 1989  (54  FR 
2214-2225),  as  revised  by  a  July  10, 
1995  memorandimi  bom  Mary  Nichols, 
Assistant  Administrator  for  Air  and 
Radiation.  The  Office  of  Management 
and  Budget  (OMB)  has  exempted  this 
regulatory  action  from  E.0. 12866 
review. 

B.  Regulatory  Flexibility  Act 

Under  the  Regulatory  Flexibility  Act. 
5  U.S.C.  600  et  seq.,  EPA  must  prepare 
a  regulatory  flexibility  analysis 
assessing  the  impact  of  any  proposed  or 
final  rule  on  small  entities.  5  U.S.C.  603 
and  604.  Alternatively,  EPA  may  certify 
that  the  rule  will  not  have  a  significant 
impact  on  a  substantial  number  of  small 
entities.  Small  entities  include  small 
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businesses,  small  not-for-profit 
enterprises,  and  govmunent  entities 
with  jurisdiction  over  populations  of 
less  than  50,000.  SIP  approvals  under 
section  110  and.  subchapter  I,  part  D  of 
the  Clean  Air  Act  do  not  create  any  new 
requirements  but  simply  approve 
requirements  that  the  State  is  already 
imposing.  Therefore,  because  the 
Federal  SIP  approval  does  not  impose 
any  new  requirements,  the 
Administrator  certifies  that  it  does  not 
have  a  significant  impact  on  any  small 
entities  afiiected.  Moreover,  due  to  the 
nature  of  the  Federal-State  relationship 
under  the  CAA,  preparation  of  a 
flexibility  analysis  would  constitute 
Federal  inquiry  into  the  economic 
Aasonableness  of  state  action.  The 
Clean  Air  Act  forbids  EPA  to  base  its 
actions  concerning  SEPs  on  sxich 
grounds.  Union  Electric  Co.  v.  U.S.  EPA, 
427  U.S.  246,  255-66  (1976);  42  U.S.C. 
7410(a)(2).  1605B_APP.BPT] 

C  Unfunded  Mandates 

Under  Section  202  of  the  Unfunded 
Mandates  Reform  Act  of  1995 
("Unfimded  Mandates  Act"),  signed 
into  law  on  March  22, 1995.  EPA  must 
prepare  a  budgetary  impact  statement  to 
accompany  any  proposed  or  final  r^le 
that  includes  a  Federal  mandate  that 
may  result  in  estimated  costs  to  State, 
local,  or  tribal  governments  in  the 
aggregate:  or  to  private  sector,  of  $100 
million  or  more.  Under  Section  205, 
EPA  must  select  the  most  cost-effective 
and  least  burdensome  alternative  that 
achieves  the  objectives  of  the  rule  and 
is  consistent  with  statutory    ^ 
requirements.  Section  203  requires  EPA 
to  establish  a  plan  for  informing  and 
advising  any  small  govenunents  that 
may  be  significantly  or  uniquely 
impacted  by  the  rule. 

BPA  has  determined  that  the  approval 
action  proposed/promulgated  does  not 
include  a  Federal  mandate  that  may 
result  in  estimated  costs' of  $100  million 
or  more  to  either  State,  local,  or  tribal 
govenunents  in  the  aggregate,  or  to  the 
private  sector.  This  Federal  action 
approves  pre-existing  requirements 
imder  State  or  local  law,  and  imposes 
no  new  Federal  requirements. 
Accordingly,  no  additional  costs  to 
State,  local,  or  tribal  governments,  or  to 
the  private  sector,  result  from  this 
action. 

D.  Submission  to  Congress  and  the 
General  Accounting  Office 

Under  5  U.S.C.  801(a)(1)(A)  as  added 
by  the  Small  Business  Regulatory 
Enforcement  Fairness  Act  of  1996,  EPA 
submitted  a  report  containing  this  rule 
and  other  required  information  to  the 
U.S.  Senate,  the  U.S.  House  of . 


Representatives  and  the  Comptroller 
General  of  the  General  Accounting 
Office  prior  to  publication  of  the  rule  in 
today's  Federal  Ragisfer.  This  rule  is 
not  a  "major  rule"  as  defined  by  5 
U.S.C.  804(2). 

E.  Petitions  for  Judicial  Review 

Under  section  307(b)(1)  of  the  Clean 
Air  Act.  petitions  for  judicial  review  of 
this  action  must  be  filed  in  the  United 
States  Coiul  of  Appeals  for  the 
appropriate  circuit  by  February  21. 
1997.  Filing  a  petition  for 
reconsideration  by  the  Administrator  of 
this  final  rule  approving  the 
Peimsylvania  lead  implementation  plan 
for  a  portion  of  northeast  Philadelphia 
does  not  afiect  the  finality  of  this  rule 
for  the  purposes  of  judicial  review  nor 
does  it  extend  the  time  within  which  a 
petition  for  judicial  review  may  be  filed, 
and  shall  not  postpone  the  efi^ectiveness 
of  such  rule  or  action.  This  action  may 
not  be  challenged  later  in  proceedings  to 
enforce  its  requirements.  (See  section 
307(b)(2).) 

List  of  Subjects  in  40  CFR  Part  52 

Enviromnental  protection.  Air 
pollution  control.  Incorporation  by 
reference.  Intergovernmental  relations. 
Particulate  matter.  Reporting  and 
recordkeeping  requirements. 

Dated;  November  7, 1996. 
Stanley  L.  Laskowski. 

Acting  Regional  AdministraUa,  Region  JU. 

Chapter  I,  title  40,  of  the  Code  of 
Federal  Regulations  is  amended  as 
follows: 

PART52— [AMENDEPI 

1.  The  authority  citation  for  part  52 
continues  to  read  as  follows: 

Authority:  42  U.S.C  7401-7671q. 

SubfMil  NN— Pennsylvania 

2.  Section  52.2020  is  amended  by 
adding  paragraph  (c)(112)  to  read  as 
follows: 

§52.2020    Identification  of  plan. 

(c)*  •  * 

(112)  Revisions  to  the  Pennsylvania 
Regulations — ^Philadelphia  Lead 
Implementation  Plan — submitted  on 
September  30. 1994,  by  the 
Commonwealth  of  Pennsylvania:    ■ 

(i)  Incorporation  by  reference. 

(A)  Letter  of  September  30, 1994  from 
the  Peimsylvania  Department  of 
Environmental  Resources  transmitting  a 
revision  to  the  Philadelphia  portion  of 
the  Peimsylvania  State  Implementation 
Plan  for  lead. 

(B)  Licenses  to  operate  (permits) 
eSective  September  21, 1994,  for 


(1)  Franklin  Smelting  and  Refining 
Corporation; 

(2)  MDC  Industries.  Ina;  and 
(J)  Anzon,  Inc. 

(ii)  Additional  information. 
Remainder  of  September  30. 1994 
submittal. 

(FR  Doc.  96-32383  Filed  12-19-96;  8:45  am] 
MJJMQOOMl 


40  CfR  Part  300 

[Fra.-66C7-2] 

National  Oil  and  Hazardous 
Substances  Pollution  Contingency 
Plan;  National  Priorities  List 

agency:  Environmental  Protection 

Agency. 

action:  Notice  of  deletion  of  the  Sand 

Creek  Industrial  Site  from  the  National 

Priorities  List  (NPL). 

summary:  The  Environmental  Protection 
Agency  (EPA)  announces  the  deletion  of 
the  Sand  Creek  Industrial  Site  (Site)  in 
Colorado,  from  the  National  Priorities 
List  (NPL).  The  NPL  is  Appendix  B  of 
40  CTR  part  300  which  is  the  National 
Oil  and  Hazardous  Substances  Pollution 
Contingency  Plan  (NCP),  promulgated 
pursuant  to  Section  105  of  the 
Comprehensive  Environmental 
Response,  Compensation,  and  Liability 
Act  of  1980  (CERCLA),  as  amended. 
EPA  and  the  State  of  Colorado  have 
determined  that  the  Site  poses  no 
significant  threat  to  pubUc  health  or  the 
environment  as  long  as  Operation  & 
Maintenance  (O  &  M)  is  implemented  as 
necessary  and  Institutional  Controls  are 
implemented  and  effective.  Therefore, 
no  further  remedial  measures  pursuant 
to  CERCLA  are  appropriate.  Further, 
EPA  and  the  State  of  Colorado  have 
determined  that  all  appropriate 
response  actions  have  been 
implemented  at  the  Site  and  that  no 
further  cleanup  by  responsible  parties  is 
appropriate. 

^FECnVE  DATE:  December  20, 1996. 
FOR  FURTHER  INFORMATION  CONTACT:  Ema. 
Acheson,  Site  Manager,  U.S. 
Environmental  Protection  Agency, 
Region  8, 999  18th  Street,  Suite  500. 
Mail  Stop  8EPR-SR,  Denver,  Colorado 
80202-2466,  (303)  312-6762. 
SUPPt^MENTARY  INFORMATION:  The  Site 
to  be  deleted  bom  the  NPL  is:  Sand 
Creek  Industrial  Site,  Colorado. 

A  Notice  of  Intent  to  Delete  for  this 
Site  was  published  Augvist  28. 1996  (61 
FR  44275  (1996)).  The  closing  date  for 
comments  on  the  Notice  of  Intent  to 
Delete  was  September  27, 1996.  No 
comments  have  been  received. 


:t,     t    .. 
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EPA  identifies  sites  that  appear  to 
present  a  significant  risk  to  public 
health,  wel&re,  or  the  environment  and 
maintains  the  NPL  as  a  list  of  those 
sites.  Any  site  deleted  from  the  ^4PL 
remains  eligible  for  Fund-financed 
remedial  actions  in  the  unlikely  event 
that  future  conditions  ai  the  site  warrant 
such  action.  Section  300.425  (e)(3). 
Deletion  of  a  site  from  the  NPL  does  not 
afCact  responsible  party  liability  or 
impede  agency  efforts  to  recover  costs  , 
associated  with  response  efforts. 

List  of  Subjects  in  40  CFR  Part  300 

Enviromnental  protection.  Hazardous 
waste. 

Dstad:  November  27. 1996. 

JackW.McGraw. 

Acting  Regional  Administrator,  U.S. 
Environmental  Protection  Agency,  Region 

vni. 

For  the  reasons  set  out  in  the 
preamble,  40  CFR  part  300  is  amended 
as  follows: 

PART  300-{AMENDEO] 

1.  The  authority  citation  for  part  300 
continues  to  read  as  follows: 

Amhority:  33  U.S.C  1321(c)(2);  42  U.S.'c 
9601-9657;  E.O.  12777,  56  PR  54757,  3  CFR. 
1991  Comp.,  p.  351;  B.O.  12580.  52  FR  2923. 
3  CFR.  1987  Cmnp.,  p.  193. 

Appendix  B— [Amended] 

2.  Table  1  of  appendix  B  to  part  300 
is  amended  by  removing  the  site  "Sand 
Creek  Industrial,  Commerce  Qty, 
Colorado". 

(FR  Doc.  96-32089  Filed  12-19-96;  8:45  am) 


40  CFR  Part  300 
Fra>-6687-1] 

National  dl  and  Hazardous 
Substances  Pollution  Contingency 
Plan;  National  Prlortti«B  Ust 

AQBICY:  Environmental  Protection 
Agency. 

ACnON:  Notice  of  deletion  of  the  Cal 
West  Metals  Superfund  Site  (Site)  from 
the  National  Priorities  List 

SUMMARY:  The  Environmental  Protection 
Agency  (EPA),  Region  6,  announces  the 
deletion  of  the  Cal  West  Metals 
Superfund  site  in  Lemitar,  New  Mexico 
from  the  National  Priorities  List  (NPL). 
The  NPL  is  Appendix  B  of  40  CFR  Part 
300  which  is  the  National  Oil  and 
Hazardous  Substances  Pollution 
contingency  Plan  (NCP),  which  EPA 
promulgated  pursuant  to  Section  105  of 
the  Comprehensive  Environmental 


Response,  Compensation,  and  Liability 
Act  of  1980,  as  amended  (CERCLA). 
EPA  and  the  State  of  New  Mexico 
through  the  New  Mexico  Environinent 
Department  (NMED)  have  determined 
that  all  appropriate  Fund-financed 
responses  under  CERCLA  have  been 
implemented  and  that  no  further 
cleanup  is  appropriate.  Moreover,  EPA 
and  the  State  of  New  Mexico  have 
determined  that  remedial  actions    - 
conducted  at  the  Site  to  date  is 
Protective  of  public  health,  welfare,  and 
the  environment 

EFFECTIVE  DATE:  December  20, 1996. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Donald  Williams,  New  Mexico  Team 
Leader,  U.S.  EPA,  Region  6  (6SF-LN), 
1445  Ross  Avenue,  Dallas,  Texas  75202- 
2733.  Telephone:  (214)  665-2197  or  1- 
800-533-3508. 

8UPPl£MENTARY  INFORMATK3N:  The  site  to 
be  deleted  from  the  NPL  is  Cal  West 
Metals,  Socorro  County,  Lemitar,  New 
Mexico.  A  Notice  of  Intent  to  Delete  for 
this  site  was  published  in  the  Federal 
Register  on  November  5, 1996,  (61  FR 
56931).  The  closing  date  for  comments 
on  the  Notice  of  Intent  to  Delete  was 
December  5, 1996.  EPA  received  no 
comments. 

The  EPA  identifies  sites  that  appear  to 
present  a  significant  risk  to  the  pubUc 
health,  welfare,  or  the  environment,  and 
maintains  the  NPL  as  the  list  of  those 
sites.  Any  site  deleted  from  the  NPL 
remains  eligible  for  Fund-financed 
remedial  actions  in  the  unlikely  event 
that  conditions  at  the  site  warrant  such 
action  in  the  future.  NCP  section 
300.425(e)(3)  of  the  NCP,  provides  that 
in  the  event  of  a  significant  release  from 
a  site  deleted  from  the  NPL,  the  site 
shall  be  restored  to  the  NPL  without 
application  of  the  Hazard  Ranking      ' 
System.  Deletion  of  a  site  from  the  NPL 
does  not  affect  responsible  party 
liability  or  impede  agency  efforts  to 
recover  costs  associated  with  response 
efforts. 

List  of  Subjects  in  40  CFR  Part  300 

Environmental  protection.  Hazardous 
waste. 

Dated:  December  10, 1996.   . ,  ■ 

Lynda  Carroll, 

Acting  Regional  Administrator,  U.S. 
Envirorunental  Protection  Agency,  Region  6. 

For  the  reasons  set  out  in  the 
preamble,  40  CFR,  part  300  is  amended 
as  follows: 

PART300-{AMENOED]    ' 

1.  The  authority  citation  for  part  300 
continues  to  read  as  follows:     - 


Amhority:  33  U.S.C.  1321(d):  42  U.S.C 
9601-fl657;  E.0. 11735,  38  FR  21243;  E.O. 
12580: 52  FR  2923;  B.0. 12777,  56  FR  54757. 

Appendbt  B— (Amended] 

2.  Table  2  of  Appendix  B  to  part  300 
is  amended  by  removing  the  site  Cal 
West  Metals  (USSBA),  Lemitar,  New 
Mexico. 

[FR  Doc.  96-32088  Filed  12-19-96;  8:45  am] 
■LUNQ  cooc  mm  ao  p 


GENERAL  SERVICES 
ADMINISTRATION 

41  CFR  Part  105-70 
[RIN  NO.  3090^Qiq 

Program  Fraud  Civil  Remedies  Act  of 
1986,  Civil  Monetary  Penalties  Inflation 
Adjustment 

AGENCY:  OfBce  of  General  Counsel. 
General  Services  Administration. 
ACTION:  Final  rule. 

SUMMARY:  In  accordance  with  the 
Federal  Civil  Penalties  Inflation 
Adjustment  Act  of  1990  (Pub.  L.  101- 
410),  as  amended  by  the  Debt  Collection 
Improvement  Act  of  1996  (Pub.  L  104- 
134),  this  final  rule  incorporates  the 
penalty  inflation  adjustments  for  the 
civil  monetary  penalties  set  forth  in  31 
U.S.C.  3802(a)(1)  and  (a)(2),  as  codified 
in  41  CFR  Part  105-70. 

DATES:  This  rule  is  effisctive  January  21, 
1997. 

FOR  FURTHER  INFORMATKM  CONTACT: 
Jeffrey  H.  Domber,  Senior  Assistant 
General  Counsel.  General  Law  division 
(LG).  General  Services  Administration, 
18th  &  F  Stiwts,  NW,  Washington,  DC 
20405.  Telephone  No.  (202)  501-1460. 

SUPPt.EMENTARY  INFORMATION: 

L  The  Debt  Collection  Improvement  Act 
of 1996 

To  maintain  the  remedial  impact  of 
dvil  monetary  penalties  (CMPs)  and  to 
promote  compliance  with  the  law,  the 
Federal  Civil  Penalties  Inflation 
Adjustment  Act  of  1990  (Pub.  L.  101- 
410)  was  amended  by  the  Debt 
Collection  Improvement  Act  of  1996 
(Pub.  L.  104-134)  to  require  Federal 
agencies  to  regularly  adjust  certain 
C^4Ps  for  inflation.  As  amended,  the  law 
requires  each  agency  to  make  an  initial 
inflationary  adjustment  for  all 
applicable  CMPs.  and  to  make  further 
adjustments  at  least  once  every  four 
years  thereafter  for  these  penalty 
amounts.  The  Debt  Collection 
Improvement  Act  of  1996  further 
stipulates  that  any  resulting  increases  in 
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a  CMP  due  to  the  calculated  inflation 
adjustnranta  shall  apply  only  to 
violations  which  occiir  after  the  date  the 
increase  takes  eSect,  i.e.,  thirty  (30)  days 
after  date  of  publication  in  the  Federal 
Regiater,  and  shall  not  exceed  ten  . 
percent  of  such  penalty  for  the  initial 
inflation  adjiistment  Under  the  Act,  the 
inflation  adjustment  for  each  applicable 
CMP  is  determined  by  increasing  the 
maxim\mi  CMP  amount  per  violation  by 
the  cost-of-living  adjxistment.  The  "cost- 
of-living"  adjustment  is  defined  as  the 
percentage  of  each  CMP  by  which  the 
Consiuner  Price  Index  (CPI)  for  the 
month  of  June  of  the  calendar  year 
preceding  the  adjustment  exceeds  the 
CPI  for  the  month  of  June  of  the 
calendar  year  in  which  the  amount  of 
the.  CMP  was  last  set  or  adjusted  in 
accordance  with  the  law.  Any 
calculated  increase  imder  this 
adjustment  is  s\ibject  to  a  specific 
roimding  formula  set  forth  in  the  Act. 

IL  The  Program  Fraud  Civil  Reme^ia* 
Act  of 1986  / 

In  1986,  sections  6103  and  6104  of  the 
Omnibus  Budget  Reconciliation  Act  of 
1986  (Pub.  L  99-501)  set  forth  the 
Program  Fraud  Civil  Remedies  Act  of 
1986  (PFCRA).  Specifically,  this  statute 
imposes  a  CMP  and  an  assessment 
against  any  person  who,  with 
loaowledge  or  reason  to  know,  makes, 
submits,  or  presents  a  false,  fictitious,  or 
fiaudulent  claim  or  statement  to  the 
Government.  The  General  Services  , 
Administration's  regulations,  published 
in  the  Federal  Register  (52  FR  45188, 
November  25, 1987)  and  codified  at  41 
CFR  Part  105-70,  set  forth  a  CMP  of  up 
to  $5,000  for  each  false  claim  or 
statement  made  to  the  agency.  Based  on 
the  penalty  amount  inflation  factor 
calculation,  derived  from  dividing  the 
June  1995  CPI  by  the  June  1986  CPI. 
after  rounding  and  the  ten  percent 
maximum  ceiling,  we  are  adjusting  the 
maximum  penalty  amount  for  this  CMP 
to  $5,500  per  violation. 

m.  Waiver  of  Propoaed  Rulemaking 

In  developing  this  final  rule,  we  are 
waiving  the  usual  notice  of  propKised 
rulemaking  and  public  comment 
procedures  set  forth  in  the 
Administrative  Procedure  Act,  5  U.S.C. 
553  (APA).  The  APA  provides  an 
exception  to  the  notice  and  comment 
procedures  when  an  agency  finds  there 
is  good  cause  for  dispensing  with  such 
procedures  on  the  basis  that  they  are 
impracticable,  imnecessary  or  contrary 
to  the  public  interest.  We  have 
determined  that  imder  5  U.S.C. 
553(b)(3)(B)  good  cause  exists  for 
dispensing  with  the  notice  of  proposed 
rulemaking  and  public  comment 


procediires  for  this  rule.  Specifically, 
this  rulemaking  comports  and  is 
consistent  with  the  statutory  authority 
set  forth  in  the  Debt  Collection 
Improvement  Act  of  1996,  with  no 
issues  of  policy  discretion.  Accordingly, 
we  beUeve  that  opportunity  fw  prior 
comment  is  unnecessary  and  contrary  to 
the  public  interest,  and  we  are  issuing 
these  revised  regulations  as  a  final  rule 
that  will  apply  to  all  future  cases  under 
this  authority. 

The  Office  of  Management  and  Budget 
(OMB)  has  reviewed  uiis  final  rule  in 
accordance  with  the  provisions  of 
Executive  Order  12866  and  has 
determined  that  it  does  not  meet  the 
criteria  for  a  significant  regulatory 
action.  As  indicated  above,  the 
provisions  contained  in  this  final 
rulemaking  set  forth  the  inflation 
adjustments  in  compliance  widi  the 
Debt  Collection  Improvement  Act  of 
1996  for  specific  apphcable  CMPs.  The 
great  majority  of  individuals, 
organizations  and  entities  addressed 
through  these  regulations  do  not  engage 
in  sudi  prohibited  conduct,  and  as  a 
result,  we  believe  that  any  aggregate 
economic  impact  of  these  revised 
regulations  will  be  minimal,  afiiecting 
only  those  limited  few  who  may  engage 
in  prohibited  conduct  in  violation  of  die 
statute.  As  such,  this  final  rule  and  the 
inflation  adjustment  contained  therein 
should  have  no  effect  on  Federal  or  state 
expenditures. 

The  Administrator  of  General  Services 
certifies  that  this  final  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  business 
entities.  While  some  penalties  may  have 
an  impact  on  small  business  entities,  it 
is  the  nature  of  the  violation  and  not  the 
size  of  the  entity  that  will  result  in  an 
action  by  the  agency,  and  the  aggtagate 
economic  impact  of  this  nilemaking  on 
small  business  entities  should  be 
minimal,  affecting  only  those  few  who 
have  engaged  in  prohibited  conduct  in 
violation  of  statutory  intent. 

This  final  rule  imposes  no  new 
reporting  or  recordkiseping  requirements 
necessitating  clearance  by  OMB. 

List  (rf^Subfects  in  41  CFR  Part  105-70 

Administrative  hearing,  Claims, 
Program  fraud. 

Accordingly.  41  CFR  Part  105-70  is 
amended  as  set  forth  below: 

PART  105-70— (AMENOEPl 

1.  The  authority  citation  for  41  CFR 
Part  105-70  continues  to  read  as  - 
follows: 

Audwiity:  40  U.S.C  486(c);  31  U.S.C 
3809. 


|10B-^ra.003    [AoMKda^ 

2.  Section  105-70.003  is  ammded  in 
paragraph  (a}(l)(iv)  by  ranoving  the 
amoimt  "5,000"  and  inserting  in  its 
place,  the  amount  "5.500". 

3.  Section  105-70.003  is  amended  in 
paragraph  (b)(l)(ii)  by  removing  the 
amount  "5,000"  and  inserting  in  its 
place,  the  amount  "5.500". 

Dated:  November  4, 1996. 
David  |.  Bairam, 

Actxa%  Adminutmtor  (^General  Savices. 
(FR  Doc  96-32279  Filed  12-19-M;  8:45  am] 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

AdministFatlon  for  Children  and 
FaniillM 

45  CFR  Parts  301. 302. 303. 304. 306 
and  307 

RIN0e70^B57 

ChMd  Support  Enforcement  Prognm; 
State  Plan  Approval  and  Grant 
Procedures,  State  Plan  Requirements, 
Standards  for  Program  Operations, 
Federal  Rnandal  Participation. 
Optional  Cooperative  Agreements  for 
Medical  Support  Enforcen>ent  and 
Compulartzed  Support  Enforcement 
Syslsms 

AQDICY:  Office  of  Child  Support 
Enforcement  (OCSE).  HHS. 

action:  Final  rule. 

summary:  This  final  rule  revises  or 
removes  regulations,  in  part  or  whole,  in 
response  to  the  President's 
Memorandum  of  March  4, 1995  to  heads 
of  Departments  and  Agencies  which 
announced  a  government-wide 
Regulatory  Reinvention  Initiative  to 
reduce  or  eliminate  burdens  on  States, 
other  governmental  agencies  or  the 
private  sector.  This  nde  also  . 
implements  Public  Law  104-35  which 
extends  the  date  from  October  1, 1995 
to  October  1, 1997  by  which  States  will 
have  in  effect,  and  approved  by  the 
Secretary,  an  operaticmal  automated 
data  processing  and  informatio^ 
retrieval  system  meeting  all 
requirements  of  Federal  law  enacted  on 
or  before  the  date  of  enactment  of  the 
Family  Support  Act  of  1988. 
EFFECTIVE  DATE:  The  final  rule  is 
effective  December  20, 1996. 
FOR  FURTHER  INFORMATION  CONTACT: 
Division  of  Policy  and  Planning,  OCSE. 
specifically:  Marilyn  R  Cohen.  (202) 
401-5366. 
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SUPPLEMENTARY  IMFORMATKM: 

Paperwork  Reductioa  Act 

This  rule  does  not  require  infonnati(Hi 
collectioD  activities  and,  therefore,  no 
approvals  are  necessary  under  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3507(d)). 

SUtntory  Authority 

This  regulation  is  issued  under  the 
authority  granted  to  the  Secretary  by 
section  1102  of  the  Social  Security  Act 
(The  Act).  Section  1 102  of  the  Act 
requires  the  Secretary  to  publish 
regulations  that  may  be  necessary  for 
the  efficient  administration  of  the 
functions  for  which  she  is  responsible 
under  the  Act.  In  accordance  with  the 
Presidential  directive  to  executive 
branch  regulatory  agencies  to  identify 
existing  regulations  that  are  redundant 
or  obsolete,  OCSE  has  examined 
Chapter  III  of  Title  45.  Code  of  Federal 
Regulations  to  evaluate  those  areas 
where  regulations  should  be  removed. 

Background 

The  Child  Support  Enforcement 
Amendments  of  1984  (Pub.  L  9d-378) 
featured  provisions  that  required  critical 
improvements  in  State  and  local  child 
support  enforcement  programs.  We  are 
continuing  this  improvement  by 
responding  to  the  President's       ^ 
Memorandiun  of  March  4. 1995  to  heads 
of  Departments  and  Agencies  which 
ahnoimced  a  government-wide 
Regulatory  Reinvention  Initiative  to 
reduce  or  eliminate  mandated  burdens 
on  States,  other  governmental  agencies 
or  the  private  sector. 

The  Presidential  Memorandum 
required  Agencies,  by  June  1, 1995.  to 
conduct  a  page-by-page  review  of  all 
regulations  to  eliminate  or  revise  those 
that  are  outdated  or  otherwise  in  need 
of  reform.  OCSE  conducted  such  a 
review,  resulting  in  the  revisions  set 
forth  in  this  document.  Both  substantive 
and  technical  changes  are  made 
including  recodification  such  as 
renimibering  and  terminology  revisions. 
We  consider  the  changes  in  this  final 
rule  as  only  the  first  part  of  our  response 
to  the  President's  Regulation 
Reinvention  Initiative.  We  are  working 
with  our  partners  to  identify  additional 
regulations  which  should  be  reevaluated 
given  the  new  direction  of  regulatory 
reinvention. 

We  deferred  recommending  any 
changes  in  e3dsting  rules  which  are 
impacted  by  enactment  of  the  Personal 
Responsibility  and  Work  Act 
Opportunity  Reconciliation  Act  of  1996 
(PRWORA).  The  deferred  regulations 
will  be  reviewed  in  Ught  of  the 
PRWORA.  At  such  time  we  will  also 


deteimina  whether  the  new 
requirementa  will  be  implemented  by 
regulation  or  by  other  means.  Because  of 
enactment  of  the  PRWCMIA,  we  have 
withdrawn  the  pr^xMed  changes  in  the 
requirements  on  making  information 
available  to  consiuner  reporting 
agencies.  The  reqtiirements  in  PRWORA 
on  consumer  reporting  agencies 
supersede  those  in  the  NPRM  and  will 
be  implemented  along  with  the  other 
new  requirements.         '.  .  w.'^.. 

Description  of  RegutiAoiy  Pnnriaions 

This  rule  makes  technical  revisions, 
including  recodification,  to  the  various 
regulations,  governing  the  child  support 
program,  as  follows: 

Sectioa  301.1    General  Definitions 

We  are  removing  the  specified  years 
for  Applicable  matching  rate  of  "1983 
throi^b  1987,  70  percent,  FY  1988  and 
FY  1989.  68%,"  referenced  in  section 
301.1  as  such  dates  have  passed. 

Section  301.15    Grants 

We  are  making  two  technical 
revisions  in  this  section.  Part  of  the 
mailing  address  in  paragraph  (a)(1)  is 
updated  by  replacing,  "Social  and 
RJehabihtation  Service,  Attention: 
Finance  Division,  Washington.  DC 
20201"  with  "Administration  for 
Children  and  Families,  Office  of 
Program  Support,  Division  of  Formula. 
Entitlement  and  Block  Grants,  370 
L'Eniant  Promenade.  S.W.,  Washington. 
D.C.  20447."  In  addition,  we  are 
replacing  the  phrase.  "Subpart  G 
Matching  and  Cost  Sharing"  with  "45 
CFR  74.23  Cost  Sharing  or  Matching" 
and  replacing  the  phrase  "Subpart  I 
Financial  Reporting  Requirements"  with 
"45  CFR  74.52  Financial  Reporting"  in 
paraf^ph  (e).  This  latter  revision 
coincides  with  substantial  revisions  of 
45  CFR  Part  74  by  DHHS  August  25. 
1994  (59  FR  43760). 

Section  302.15    Reports  and  .   »v. 

Maintenance  of  Records 

This  rule  implements  section  454(10) 
of  the  Act  whidi  does  not  specify  use 
of  microfilm  for  record  retention.  We  are 
removing  paragraph  (b)  "Conditions  for 
Optional  Use  of  Nlicrofilm  Copies." 
because  microfilm  use  is  obsolete  due  to 
automatic  case  tracking  and  electronic 
filing  capability.  This  change  results  in 
the  following:  Paragraph  (a)  is  without 
designation,  paragraphs  (a)(1)  and  (a)(2) 
are  redesignated  (a)  and  (b),  and  roman 
ntunerals  (i)  through  (vii)  are 
redesignated  as  arabic  numbers  (1) 
through  (7),  respectively.  Removal  of  the 
microfilm  reference  does  not  preclude 
States  bam  continuing  to  use  microfilm 
as  an  information  storage  medium. 


Section  30i.33    Savices  to  Individuals 
Not  Receiving  AFDC  or  Titie  IV-£  Foster 
Care  Assistance 

We  are  removing  paragraph  (cXl), 
Application  Fee,  as  it  refere  to 
requirements  in  effect  prior  to  Octobm 
1. 1985,  which  date  has  passed.  Thus, 
paragraph  (2)  is  reniunbered  as 
p>aragraph  (1)  and  paragraph  (3)  is 
renumbered  as  paragraph  (2).  Id 
addition,  we  are  removing  paragra;^  (e). 
Assignment,  in  order  to  eliminate 
unnecessary  regulations.  A  State  is  not 
required  to  take  an  assignment  but  has 
discretion  to  do  so.  Removal  of  this 
subsection  does  not  preclude  a  State- 
fix>m  taking  an  assignment  of  rights  from 
a  non-AFDC  recipient  of  IV-^  services 
if  necessary  imder  State  law  or  practice 
in  order  to  deUver  program  service. 

Section  302.34    Cooperative 
Arrangements 

The  authorities  for  this  rule  are 
sections  1102  and  454(7)  of  the  Act 
Paragraph  (b)  specifies  that  cooperative 
arrangements  existing  prior  to  October 
1, 1989,  or  entered  into  on  or  after 
October  1. 1989,  must  meet  the  criteria 
prescribed  imder  §  303.107  of  this 
chapter  by  October  1, 1990.  Therefore, 
we  are  removing  paragraph  (b)  as  the 
result  of  the  passage  of  time.  'This 
revision  leaves  paragraph  (a)  without 
desi^iation.  We  are  also  revising  the 
first  sentence  of  the  remaining 
paragraph  by  adding  "under  §  303.107"  ' 
after  "cooperative  arrangements." 

Section  302.36    Provision  of  Services  in 
Interstate  IV-D  Cases 

The  authorities  for  this  rule  are 
section  454(9)  of  the  Act  which 
addresses  standards  prescribed  by  the 
Secretary  and  section  1102  of  the  Act 
which  addresses  the  Secretarial 
authority  to  issue  regulations  necessary 
for  program  administration.  These 
requirements  were  originally  placed  in 
regulation  to  clarify  that  States  are 
required  to  provide  all  necessary  IV-4D 
services  in  interstate  cases.  However,  we 
are  removing  paragraphs  (aKl)  through 
(a)(5),  to  elimLaate  repetition  as 
§  303.7(c)(7)  also  provides  explicit 
provisions  which  specify  the  various 
functional  responsibilities  by  the 
responding  State.  This  does  not  alter  the 
requirement  for  provision  of  services;  it 
merely  removes  imnecessary  text 
referenced  elsewhere.  This  revision  also 
removes  the  word,  "for: "at the  end  of 
paragraph  (a),  thus  leaving  paragraph  (a) 
without  designation  and  ending  the 
paragraph  with  the  word,  "chaptor." 
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Section  302.37    Distribution  of  Support 
Payments 

This  rule  implements  section  454(11) 
of  the  Act.  We  are  removing  this  section 
in  an  effort  to  reduce  unnecessary  rules 
because  it  references  §§  302.32  and 
302.51  v^ch  duplicate  this  section. 

Section  302.54    Notice  of  Collection  of 
Assigned  Support 

This  rule  implements  section  454(5) 
of  the  Act  which  does  not  specify  dates. 
We  are  removing  paragraph  (a)  which  is 
obsolete  as  it  species  requirements  in 
effect  until  December  31. 1992,  which     • 
date  has  now  passed.  Thus,  paragraph 
(b)  is  redesignated  paragraph  (a)  and 
paragraph  (c)  is  redesignated  paragraph 
(b),  respectively. 

We  are  also  revising  redesignated 
paragraph  (a)(2)  by  adding  the  word, 
"collected"  after  the  second  mention  of 
"support"  to  read  as  follows:  "The 
monthly  notice  must  list  separately 
payments  collected  from  each  absent 
parent  when  more  than  one  absent 
parent  owes  support  to  the  family  and 
must  indicate  the  amount  of  current 
support  collected,  the  amoimt  of 
arrearages  collected  and  the  amount  of 
support  collected  which  was  paid  to  the 
family."  This  addition  is  made  to  clarify 
that  it  is  the  amount  actually  collected, 
not  the  amoimt  owed  that  must  be 
included  in  the  notice,  and  will  be 
consistent  with  the  statutory  language  at 
section  454(5)(A)  of  the  Act 

Redesignated  section  302.54(bKl)(i) 
specifies  one  of  the  grounds  upon  which 
a  State  may  be  granted  a  waiver  to 
permit  the  issuance  of  quarterly,  rather 
than  monthly,  notices  of  tha  amount  of 
support  collected.  Waivers  granted 
imder  this  criterion  were  based  upon 
the  State's  lack  of  a  computerized 
support  enforcement  system  consistent 
with  Federal  requirements  or  the  lade  of 
an  automated  system  that  is  able  to 
generate  monthly  notices.  Such  waiven 
were  valid  through  September  30, 1995. 

On  October  12. 1995,  Public  Law  104- 
35  was  signed  into  law.  which  revised 
section  454(24)  of  the  Social  Security 
Act.  The  revised  statute  extends  the  date 
from  October  1, 1995  to  October  1, 1997 
by  which  States  will  have  in  effect,  and 
approved  by  the  Secretary,  an 
operational  automated  data  processing 
and  information  retrieval  system 
meeting  all  requirements  of  Federal  law 
enacted  on  or  before  the  date  of 
enactment  of  the  Family  Support  Act  of 
1988.  Because  operating  automated 
statewide  systems  are  vital  to  a  State's 
ability  to  issue  monthly  notices,  we  are 
revising  the  date  clause  to  read  "Until 
September  30. 1997,"  in  recognition  of 
the  additional  time  needed  for  St^es  to 


have  operational  systems.  Any 
automated  system  developed  to  meet 
the  Federal  requirements  for  a  certified 
comprehensive  Statewide  system  must 
produce  mandated  mcmthly  notices  of 
collections. 

States  with  previous  waivers  that 
expired  September  30. 1995  can  apply 
for  extension  of  the  waiver  if  the  State 
does  not  have  a  computerized  support 
enforcement  system  consistent  with 
Federal  requirements  or  lacks  an 
automated  system  that  is  able  to 
generate  monthly  notices.  Extension  of 
waivers  will  be  granted  as  part  of  the 
State  plan  approval  process. 

Section  302.80    Medical  Support 
Enforcement 

We  are  revising  §  302.80  by  removing 
the  reference  to  "Part  306  of  this 
chapter"  in  paragraph  (a)  and  replacing 
it  with  "§§  303.30  and  303.31  of  this 
chapter".  We  are  making  this  revision  as 
Part  306  is  being  removed  with  this  final 
regulation. 

Section  302.85    Mandatory 
'  Computerized  Support  Enforcement 
System 

On  October  12, 1995,  Public  Law  104- 
35  was  signed  into  law,  which  revises 
section  454(24)  of  the  Social  Security 
Act.  The  revised  statute  extends  the  date 
from  October  1. 1995  to  October  1, 1997 
by  whidi  States  must  have  in  effect,  and 
approved  by  the  Secretary,  an 
operaticmal  automated  data  processing 
and  information  retrieval  system 
meeting  all  requirements  of  Federal  law 
enacted  on  or  before  the  date  of 
enactment  of  the  Family  Support  Act  of 
1988.  Because  the  deadline  by  which 
States  must  have  operational  automated 
systems  has  been  changed,  we  are 
removing  the  date  in  paragraph  (a)(2) 
"October  1, 1995"  and  replacing  it  with 
"October  1, 1997." 

Section  303. 1 0    Procedures  for  Case 
Assessment  and  Prioritixation 

This  rule  was  issued  under  authority 
of  section  1102  of  the  Act.  as  part  of 
implementation  of  the  Child  Support 
Enforcement  Amendments  of  1984 
(Pub.L.  98-378).  We  are  removing  this 
section  because  case  assessment  and 
prioritization  prooediires  are  permissive 
and  standards  for  an  effective  program 
at  45  CFRPart  303  require  the  State  to 
provide  necessary  IV-^  services  in  all 
cases  in  an  efficient  and  effective 
manner.  Thoefbre,  it  is  not  necessary  to 
place  this  information  in  regulation. 

Section  303.31    Securiitg  and  Enforcirtg 
Mediail  Support  Obligatiorts 

This  rule  implnnents  section  452(f)  of 
the  Act  We  are  replacing  referanoas  to 


"S  306.50(a)"  with  '§  303.30(a)"  in 
paragraphs  (b)(6)  and  (b)(7).  This 
technical  change  is  required  to  correct  a 
clerical  error.  Revisions  to  §§  303.30  and 
303.31  set  forth  in  the  final  rule  issued 
March  8. 1991  (56  FR  7988)  did  not 
make  these  technical  changes. 

Section  303.73    Applications  To  Use 
the  Courts  of  the  United  States  To 
Enforce  Court  Orders 

This  regulation  is  based  on  sections 
452(a)(8)  and  460  of  the  Act.  We  are 
significantly  streamlining  this  section  in 
order  to  remove  unnecessary  regulatory 
language.  An  Action  Transmittri  (AT) 
issued  February  6. 1976  (OCSE-AT-76- 
1)  and  revised  May  12, 1976  (OCSE- 
AT-76-8)  covers  paragraphs  (a)  and  (b) 
of  the  regulation.  Since  the  procedures 
in  this  regulation  are  infrequently  used, 
and  their  use  is  discretionary,  it  is 
sufBdent  for  usera  to4ollow  guidance  in 
the  AT.  The  AT.  widely  available  to 
State  child  support  agendes,  gives 
express  instructions  for  submitting  cases 
for  consideration  fw  referral  to  Federal 
court.  It  is  unnecessary  to  place 
paragraph  (c)  in  regulation  as  it  merely 
specifies  internal  instructions  to  the       * 
I^donal  Office. 

'nierefore,  we  are  revising  the  end  of 
the  introductory  portion  of  paragraph  (a) 
by  removing,  "to  demonstrate  that"  and 
completing  the  paragraph  by  adding,  "in 
accordance  with  instructions  issued  by 
the  Office,"  thus  deleting  paragraphs 
(a)(1)  through  (c). 

Section  303. 1 00    Procedures  for  Wage 
or  Income  Withholding 

In  the  administration  of  wage  or 
income  withholding,  §  303.100(g)(3) 
requires  that  effective  October  1, 1995. 
States  must  be  capable  of  receiving 
withheld  amounts  and  accounting 
information  which  are  electronically 
transmitted  by  the  employer  to  the 
State.  This  effsctive  date  for  electronic 
funds  transfer  capability  was  directly 
linked  to  the  date  by  which  States  are 
required  to  have  operational  automated 
child  support  enforcement  systems.  On 
Odober  12, 1995,  PubUc  Law  104-35 
was  signed  into  law,  which  revised 
section  454(24)  of  the  Social  Security 
Act  The  revised  statute  extends  the  date 
from  October  1, 1995  to  October  1, 1997 
by  wfaidi  States  will  have  in  effect,  and 
approved  by  the  Secretary,  an 
operational  automated  data  processing 
and  information  retrieval  system 
meeting  all  requirements  of  Federal  law 
enacted  on  or  before  the  date  of 
enactment  of  the  Family  Support  Act  of 
1988.  Because  the  deadline  fay  wfaidi 
States  must  have  operational  automated 
systems  has  been  changed,  we  are 
revising  the  introductory  clause  in        v 
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paragraph  (g)(3)  to  remove  the  phrase 
"EftBCtive  October  1 ,  1995."  and 
'  replacing  it  with  "Effective  October  1, 
1997.". 

Section  304. 1 0   Ceneral  Administrative 
Requirements 

We  have  replaced  the  pamnthetical 
phrase,  "(with  the  exception  of  Subpart 
G,  Matching  and  Cost  Sharing  and 
Subpart  I,  Financial  Reporting 
Requirements)"  with  "(with  the 
exception  of  45  CFR  74.23,  Cost  Sharing 
or  Matching  and  45  CFR  74.52, 
Financial  Rep<nting)."  This  revision  is 
b«ng  made  to  coincide  with  substantial 
revisions  of  45  CFR  Part  74  by  DHHS 
August  25. 1994  (59  FR  43760). 

Section  304.20    Availability  and  Rate 
of  Federal  Financial  Participation 

We  have  made  several  technical 
revisicms  to  update  and  correct  this 
section.  In  paragraph  (b)(lKiii),  we  are 
replacing  the  phrase  "Subpart  P"  with 
"...  in  accordance  with  the  Prooirement 
Standards  found  in  45  CFR  74.40  et. 
seq."  We  are  making  this  revision  to 
coincide  with  substantial  revisions  of  45 
CFR  Part  74  by  DHHS  August  25, 1994 
(59  FR  43760)  because  the  regulation  is 
applicable  to  the  Child  Support 
&ifarcement  program  . 

In  paragraph  (b)(l)(vi).  we  are 
changing  the  reference  from  "§  302.16" 
to  "$  304.15."  We  are  making  this 
technical  revision  because  §  304.15  is  a 
cross-reference  to  the  DHHS  regulations 
on  cost  allocation  at  45  CFR  Part  95, 
Subpart  E  which  replaced  45  CFR 
302.16.  In  paragraph  (b)(3)(iv),  we  are 
replacing  "attachment"  with 
"withholding",  in  order  to  make  the 
terminology  consistent  with  the 
enactment  of  the  Child  Support 
Enf(Ht%ment  Amendments  of  1984  (Pub. 
L.  98-378). 

In  paragr^h  (b)(8),  we  are  correcting 
a  clerical  error  by  replacing  "%  302.2" 
with  "§  303.2."  Finally,  in  paragraph 
(b)(ll).  we  are  removing  "Pari  306, 
Subpart  B ,  of  this  chapter"  and 
replacing  it  with  "§§  303.30  and  303.31 
of  this  chapter".  We  are  making  this 
technical  fix  to  update  this  section  to 
reflect  the  revision  made  in  1990  to 
redesignate  Pari  306  Subpari  B  as 
§§303.30  and  303.31. 

Section  304.23    Expenditures  for  which 
Federal  Financial  Participation  Is  Not 
Available  • 

In  paragraph  (g),  we  are  removing 
"Part  306  of  this  chapter"  and  replacing 
it  with  "§§  303.30  and  303.31  of  this 
chapter". 


Section  304.95 
Child  Support 


State  Commissions  on 


This  rule  was  reqiured  by  tectiOD  15    ' 
of  Public  Law  98-378  to  be 
implemented  by  December  1, 1984  with 
a  report  of  findings  and 
recommendations  to  the  Governor  by 
October  1, 1985.  We  ara  removing  this 
section  as  the  requirement  for  a  State  to 
have  a  Conunission  on  Child  Support  as 
a  condition  of  eligibility  for  Federal 
funding  expired  on  October  1, 1985. 
Although  it  is  no  longer  mandatory, 
nothing  precludes  a  State  from  having 
such  a  Commission. 

Part  306    Optional  Cooperative 
Agreements  for  Medical  Support 
Enforcement;  Section  306.0  Scope  of 
This  Part,  Section  306.2  Cooperative 
Agreement.  Section  306.10  Functions  To 
Be  Performed  Under  a  Cooperative 
Affeement.  Section  306.11 
Administrative  Requirements  of 
Cooperative  Agreements.  Section  306.20 
Prior  Approval  of  Cooperative 
Agreements,  Section  306.21  Suhsidiary 
Cooperative  A^eements  With  Courts 
and  Law  Enforcement  Officials,  Section 
306.22  Purchase  of  Service  Agreements, 
aitd  Section  306.30  Source  of  Funds 

Cooperative  agreements  for  medical 
support  enforcement  was  first  added  to 
the  IV-D  regulations  (Part  306)  in  the 
February  11, 1980  joint  final  rule  by  the 
Health  Care  Financing  Administration 
(HCFA)  and  OCSE  implementing 
section  11  of  Public  Law  95-142  which 
added  a  new  section  1912  to  the  Social 
Secxuity  Act.  Section  1912  authorized 
the  Third  Party  Liability  (TPL)  program 
in  the  Medicaid  agency  and  reqiiired  the 
State  to  require  Medicaid  recipients,  as 
a  condition  of  Medicaid  eli^bility.  to 
assign  their  ^pport  rights  to  any 
medical  suppori  and  to  cooperate  with 
the  State  in  establishing  paternity  and 
obtaining  third  party  payments.  Section 
1912  also  required  the  State  plan  to 
provide  for  the  State  Medicaid  agency  to 
make  cooperative  agreements  with  the 
State  IV-D  agency,  and  other 
appropriate  agencies,  courts,  and  law 
enforcement  officials  to  assist  in  the 
TPL  program,  with  an  incentive 
pajonent  to  political  subdivision,  other 
State,  or  other  entity  that  makes  the  TPL 
collection. 

As  a  residt  of  an  increasing  degree  of 
responsibility  for  FV-D  agencies  to 
perform  medical  support  functions,  very 
few  of  the  functions  Usted  in  §  306.10 
continue  to  be  optional.  Many  of  the 
requirements  listed  as  "optional"  for 
rV-D  agencies  to  perform  under 
agreements  with  State  Medicaid  ~  ' 

agencies  have  become  mandatory  under 
title  IV-D  (e.g..  obtain  sufficient  health 


insurance  information,  §  303.30;  secure 
health  insurance  coverage,  §  303.31). 
This  leaves  only  two  optional 
procedures  in  §  306.10  ((f)  file  insiuance 
claims  and  (h)  take  direct  action  to 
recover  TPL). 

We  are  removing  and  reserving  Part 
306.  This  will  give  States  flexibiuty  to 
entw  into  cooperative  agreements  with 
Medicaid  agencies  to  perform  activities 
which  are  beyond  the  mandatory 
medical  support  activities  of  the  IV-^ 
program.  Cooperative  agreements  for 
medical  support  enforcement  is  a 
statutory  requirement  mandated  on  the 
Health  Care  Financing  Administration 
(HCFA)  which  was  placed  in  regulation 
at  42  CFR  433.152  but  optional  for  IV- 
D.  This  removal  will  not  affect  the 
continuation  of  existing  cooperative 
agreements  or  formulation  of  futiure 
agreements  between  State  child  support 
agencies  and  State  Medicaid  agencies. 

Section  307.5    Mandatory 
Computerized  Support  Enforcement 
Systems 

On  October  12. 1995,  Public  Law  104- 
35  was  signed  into  law,  which  revised 
section  454(24)  of  the  Social  Seciirity 
Act.  The  revised  statute  extends  the  date 
from  October  1. 1995  to  October  1, 1997 
by  which  States  will  have  in  effect,  and 
approved  by  the  Secretary,  an 
operational  automated  data  processing 
and  information  retrieval  system 
meeting  all  requirements  of  Federal  law 
enacted  on  or  before  the  date  of 
enactment  of  the  Family  Suppori  Act  of 
1988.  Because  the  deadline  by  which 
States  must  have  operational  automated 
systems  has  been  ciianged,  we  are 
removing  the  date  in  paragraph  (a) 
"October  1, 1995"  and  replacing  it  with 
"October  1, 1997." 

Section  307.15    Approval  of  Advance 
Plaiming  Documents  for  Computerized 
Support  Enforcen^ent  Systems 

On  October  12. 1995,  PubUc  Law  104- 
35  was  signed  into  law,  which  revised 
section  454(24)  of  the  Social  Security 
Act.  The  revised  statute  extends  the  date 
from  October  1, 1995  to  October  1, 1997 
by  which  States  will  have  in  ^fect,  and 
approved  by  the  Secretary,  an 
operational  automated  data  processing 
and  information  retrieval  system 
meeting  all  requirements  of  Federal  law 
enacted  on  or  before  the  date  of 
enactment  of  the  Family  Suppori  Act  of 
1988.  Therefore,  we  are  removing  the 
date  in  paragraph  (b)(2)  "October  1, 
1995"  and  replacing  it  with  "October  1, 
1997." 

Response  to  Commmts 

We  have  received  over  55  comments 
from  representatives  of  State  and  local 
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agencies,  national  organizations, 
advocacy  groups,  and  private  citizens 
on  the  proposed  rule  published  January 
29, 1996  in  the  Federal  Register  (61  FR 
2774).  Comments  received  and  our 
responses  are  as  follows: 

Services  to  Individuals  Not  Receiving 
AFDC  or  Title  IV-E  Foster  Care 
Assistance  (Assignment) — Section 
302.33(e) 

1 .  Conunent;  We  received  one 
comment  supporting  removal  of  this 
paragraph  and  a  niunber  of  comments 
suggesting  removal  would  allow  States 
to  require  assigmnents  from  non-AFDC 
cases  which  would  violate  Federal 
policy.  The  commenters  indicated  that 
it  would  deter  custodial  parents  from 
requesting  help. 

Response:  Having  non-AFDC  cases 
assign  their  right  to  support  is  a  State 
law  issue,  not  a  Federal  issue.  For  non- 
AFDC  cases.  States  cannot  require  the 
kind  of  assignment  that  gives  them  the 
authority  to  retain  support,  or  any  other 
assignment  under  State  law  as  a    ■ 
condition  of  eUgibility  for  IV-D 
services.  The  type  of  assignment  that 
was  specified  in  §  302.33(e)  is  used  by 
some  States  as  an  administrative 
technique  to  provide  services.  In  such 
States,  legal  authority  must  be  given  to 
them  in  order  to  collect  money  on 
behalf  of  the  family.  Assignment  fortius 
purpose  is  not  the  same  as  the  usual 
definition  of  assignment  set  forth  in 
Federal  regulations  at  45  CFR  301.1.  We 
are  not  changing  policy  but  merely 
removing  the  citation  because  it  is 
unnecessary. 

2.  Comment:  A  number  of 
commenters  took  the  position  that  by 
deleting  this  paragraph.  States  would 
not  be  required  to  inform  the  custodial 
parents  that  assignments  are  not 
required. 

Response:  We  encourage  States  to 
inform  custodial  parents  when  such 
assignment  is  required  Snd  clearly 
explain  the  reason  for  this  type  of 
assignment.  However,  as  indicated 
above,  this  is  an  issue  of  State  law  and 
procedures,  and  this  notice  should  not 
be  a  Federal  mandate  in  the  current 
environment  of  having  as  few  Federal 
regulations  as  possible. 

Notice  of  Collection  of  Assigned     '-w'- 
Support  (Grant  a  Waiver}—  :^_ 

302.54(b)(l)(i).  Formerly  (c)(lXi) 

1 .  Comment:  One  commenter 
supports  us  in  extending  the  date  for  the 
waiver  to  use  a  quarterly  notice  rather  ' 
than  a  monthly  notice  to  October  1, 
1997  and  a  number  of  commenieis  are 
against  this  extension. 

Response:  Congress  provided 
authcnity  for  a  waiver  recognizing  the 


importanoe  of  an  automated  system  to 
generate  monthly  notices.  Oa  October 
12, 1995,  Public  Law  104-35  was  signed 
into  law  which  revised  Section  454(24) 
of  the  Social  Security  Act  The  revised 
statute  extends  the  date  from  October  1 , 
1995  to  October  1, 1997  by  whidi  States 
will  have  in  efiiect,  and  approved  by  the 
Secretary,  an  operational  automated 
data  processing  and  information 
retrieval  system  meeting  all 
requirements  of  Federal  law  enacted  on 
or  before  the  date  of  enactment  of  the 
Family  Support  Act  of  1988.  Although 
most  States  have  made  significant 
progress  in  their  Statewide  systems 
development  efforts,  most  States  do  not 
have  certified  systems  and  will  be 
helped  by  this  extension.  Because 
waivers  available  imder  this  paragraph 
are  linked  to  the  existence  of  an 
operational  automated  system,  we 
extended  this  date  accordingly. 

2.  Comment:  A  few  commenters  urged 
that  States  who  already  have  a  waiver 
should  not  have  to  reapply  for  a  waiver 
but  should  have  the  waiver  extended 
automatically. 

Response:  States  with  previous 
waivers  that  expired  September  30, 
1995  can  apply  for  extension  of  the 
waiver  if  the  State  does  not  have  a 
computerized  support  enforcement 
system  consistent  with  Federal 
requirements  or  lacks  an  automated 
^stem  that  is  able  to  generate  monthly 
notices.  Extension  of  waivers  will  be 
granted  as  part  of  the  State  plan 
approval  process. 

3.  Comment:  One  commenter  asked 
that  we  clarify  that  a  waiver  from 
monthly  repgrting  will  be  available  after 
October  1, 1997  for  States  that  include 
an  Automated  Voice  Response  System 
with  their  Statewide  system  that 
provides  the  required  notice 
information. 

Response:  We  believe  the  regulation  is 
clear  at  section  302.S4(b)(l)(ii)  that 
waivers  may  be  granted  inde'finitely  to 
provide  quarterly  notices  if  a  State  has 
a  toll-free  automated  voice  response 
system.  In  addition,  as  specified  in  the 
preamble  to  the  final  monthly  notice 
regulation  issued  July  10, 1992  (57  FR 
30666),  indefinite  waivers  of  the 
monthly  notice  requirement  are  allowed 
if  States  send  quarterly  notices  and  have 
an  automated  voice  response  system 
which  provides  all  required  information 
in  §  302.54(b)(2). 

4.  Comment:  Another  commenter 
thought  notices  were  imnecessary  for 
former  AFDC  recipients  when  the  State 
only  has  assigned  arrears  to  collect  as 
they  have  no  interest  in  this  infcumation 
and  are  difficult  to  locate. 

Response:  Secticm  454(5)  of  the  Act 
and  the  implementing  regulations  at  45 


CFR  302.54(a)(1)  require  that  notice 
must  be  given  to  any  custodial  parent 
who  has  made  an  assignm<mt  to  the 
State  under  section  402(a)(26)  of  the 
Act,  and  a  collection  applied  to  assigned 
arrears  was  made  during  the  month 
unless  they  cannot  be  located. 

Procedures  for  Case  Assessment  and 
Prioritization — Section  303.10 

1.  Comment:  We  received  several 
comments  &voring  removal  of  this 
section  as  it  is  difficuh  to  implement 
and  removal  will  give  State  programs 
the  flexibility  to  manage  their  caseloads 
efficiently  and  effectively.  Other 
commenters  indicated  that  retaining  this 
section  would  insure  States  know  they 
can  set  priorities  within  the  timeframes 
if  they  wish  and  allow  IV-D  agencies  to 
operate  more  efficiently.  One 
commenter  indicated  that  removal 
would  allow  States  to  ignore  cases  in 
certain  status/priorities  regardless  of 
staff  limitations. 

Response:  States  are  allowed 
discretion  in  the  management  of  their 
program  and  we  do  not  believe  that 
regulating  such  discretion  offers  a 
benefit.  IV-D  agencies  may  set  priorities 
without  specific  reference  to  such 
discretion  in  Federal  regulations.  The 
Standards  for  Program  operations  at  45 
CFR  Part  303  require  the  States  to  worit 
all  cases  within  specified  timeframes. 
States  will  continue  to  have  discretion 
to  prioritize  their  woric  providing  these 
program  standards  are  met. 

Applications  to  Use  the  Courts  of  the 
United  States  To  Enforce  Court  Order— 
303.73 

1.  Comment:  A  number  of- 
commenters  indicated  that  removal  of 
this  section  would  limit  further  the 
number  of  cases  using  this  enforcement 
technique  as  requestors  would  not  have 
access  to  the  Action  Transmittal  (AT) 
and  that  ATs  are  less  easily  accessed 
thanCFRs. 

Response:  Program  instructions  for 
this  enforcement  technique  are  clearly 
laid  out  in  Action  Transmittals  OCSEr- 
AT-76-1  and  OCSE-At-76-8  which 
are  accessible  to  the  public  on  the 
Internet.  AT-76-1  includes  the 
appUcation  form  with  instructions  cm 
how  to  fill  out  each  blank  and  AT-7&- 
8  includes  a  corrected  dtation. 

Procedures  for  Wage  or  Income 
Withholding— 303.100 

1.  Comment:  Several  commenters 
requested  that  v/e  do  not  extend  the 
deadline  for  accepting  wage 
withholding  collections  through 
Electronic  Fimds  Transfer  from  October 
1, 1995  to  October  1, 1997  as  wage 
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withholding  is  an  important  tool  for 
collecting  dbild  support 

Response:  Electronic  Funds  Transfer 
(EFT)  is  directly  linked  to  automation. 
Extension  of  the  deadline  for  EFT  does 
not  delay  wage  withholding,  but  rather 
delays  the  requirements  for  States  to 
accept  wage  withholding  collections 
from  employers  through  EFT.  Because 
Public  Law  104-35  extends  the  date  by 
which  States  must  have  in  effect,  and 
approved  by  the  Secretary,  an 
operational  automated  data  processing 
and  information  retrieval  system  by  two 
yean,  this  conforming  change  regarding 
the  use  of  EFT  is  necessary. 

Optional  Cooperative  Agreements  for 
Medical  Support  Enforcement — Part  306 

1.  Comment:  One  commemter 
questioned  where  it  would  be  stated  in 
regulations  that  a  State  IV-D  agency 
may  enter  into  a  cooperative  agreement 
with  a  Medicaid  agency  to  provide 
services  not  mandated  by  title  IV-D  if 
section  306.10  is  removed.  The 
commenter  further  questioned  whether 
a  IV-D  agency  may  enter  into 
cooperative  agreements  to  perform 
functions  beyond  those  now  Usted  in 
section  306.10. 

Response:  Cooperative  agreements 
were  never  required  under  title  IV-D  of 
the  Act.  and  OCSE  regulations.  A  IV-D 
agency  may,  at  its  discretion,  enter  into 
cooperative  agreements  with  Medicaid 
agencies  to  perform  functions  beyond 
those  mandated  by  title  IV-D  so  long  as 
the  Medicaid  agency  pays  for  the  costs 
of  such  activities.  Since  the  optional 
cooperative  agreements  for  medical 
support  enforcement  activities  are  not 
required  by  the  statute,  and  few  States 
have  entered  into  these  agreements,  we 
are  deleting  these  provisions  from  the 
regulations. 

2.  Comment:  A  commenter  asked 
whether  FFP  will  become  available  for 
all  medical  support  enforcement 
services  performed  under  a  cooperative 
agreement  with  Medicaid  when  section 
306.30  is  removed. 

Response:  According  to  section 
304.23(g),  medical  support  services 
performed  under  cooperative  agreement 
with  title  XDC  Medicaid  agencies  are  not 
eligible  for  FFP  from  OCSE.  Activities 
performed  by  the  IV-D  agency  under  a 
cooperative  agreement  with  the 
Medicaid  agency  must  be  funded  by  the 
Medicaid  agency. 

3.  Comment:  A  nimiber  of 
commentere  pointed  out  two  additional 
references  to  be  deleted  with  this 
removal  (i.e.  45  CFR  Part  306  from 
sections  302.80  and  304.23(g))  in 
addition  to  our  proposed  removal  from 
section  304.20(b)(ll]. 


Respoiue:  We  appreciate  this  being 
brought  to  our  attention  and  have 
deleted  these  references.  ;  ,. 

Regulatory  Flexibility  Analyais 

The  Secretary  certifies,  under  5  U.S.C. 
605(b),  as  enacted  by  the  Regulatory 
Flexibility  Act  (Pub.  L.  96-354).  that 
this  final  rule  will  not  result  in  a 
significant  impact  on  a  substantial 
number  of  small  entities.  The  primary 
impact  is  on  State  governments  and 
individuals  and  results  from  restating 
the  provisions  of  the  statute.  State 
governments  are  not  considered  small 
entities  imder  the  Act. 

Executive  Order  12866 

Executive  Oder  12866  requires  that 
regulations  be  reviewed  to  ensure  that 
they  are  consistent  with  the  priorities 
and  principles  set  forth  in  the  Executive 
Order.  The  Department  has  determined 
that  this  rule  is  consistent  with  these 
priorities  and  principles.  No  costs  are 
associated  with  this  rule  as  it  merely 
ensures  consistency  between  the  statute 
and  regulations. 

ListofSubiects 

45  CFR  Part  301 

Child  support.  Grant  programs/social 
programs. 

45  CFR  Part  302 

Child  support.  Grant  programs/social 
programs,  Reporting  and  recordkeeping 
requirements. 

45  CFR  Porta  303  and  304 

Child  support.  Grant  programs/social 
programs.  Reporting  and  recordkeeping 
requirements.  .-^ 

45  CFR  Part  306 

Child  support.  Grant  programs/social 
programs,  Medicaid. 

45  CFR  Part  307  -'■       -    . 

Child  support.  Grant  programs/social 
programs.  Computerized  support 
enforcement  systems. 

(Catalog  of  Federal  Domestic  Assistance 
Programs  No.  93.563,  Cliild  SupporT 
Enforcement  Program) 

Dated:  November  22, 1996. 
Olivia  A.  GoUan, 

Acting  Assistant  Secretary  for  ChUdren  and 
Families. 

For  the  reasons  discussed  above,  title 
45  chapter  HI  of  the  Code  of  Federal 
Regulations  is  amended  as  follows: 

PART  301— STATE  PLAN  APPROVAL 
AND  QRANT  PROCEDURES 

1.  The  authority  citation  for  Part  301 
continues  to  read  as  set  forth  below: 


Autfaoritj:  42  VS.C  651  tlirough  658,  660, 
664. 666,  667, 1301.  and  1302. 

2.  Section  301.1  is  amended  by 
revising  the  definition  for  "applicable 
matrhing  rate"  to  read  as  follows: 

1301.1    lAmanded] 

•        *        •        •        • 

Applicable  matching  rate  means  the 
rate  of  Federal  funding  of  State  IV-D 
programs'  administrative  costs  for  the 
appropriate  fiscal  year.  The  applicable 
matching  rate  for  FY  1990  and  thereafter 
is  66  percent 


f  301.16   [Amended] 

3.  In  301.15,  paragraph  (a)(1)  is 
amended  by  revising  "Social  and 
Rehabihtation  Service.  Attention: 
Finance  Division.  Washington,  DC 
20201"  to  read  "Administration  for 
Children  and  Families,  Office  of 
Program  Support,  Division  of  Formula, 
Entitlement  and  Block  Grants,  370 
L'Enfant  Promenade,  S.W.,  Washington, 
DC  20i447"  and  paragraph  (e)  is 
amended  by  revising  "Subpart  G 
Matching  and  Cost  Sharing"  with  "45 
CFR  74.23  Cost  Sharing  or  Matching" 
and  revising  "Subpart  I  Financial 
Reporting  Requirements"  to  read  "45 
CFR  74.52  Financial  Reporting." 

PART  302— STATE  PLAN 
REQUIREMENTS 

4.  The  authority  citation  for  Part  302 
continues  to  read  as  follows: 

Audiority:  42  U.S.C.  651  through  658. 664, 
666,  667. 1302, 1396a(a)(25),  1396b(d)(2), 
1396b(o),  1396b(p),  1396(k). 

1302.15    (Amended] 

5.  In  §  302.15,  paragraph  (b)  is 
removed  and  paragraphs  (a), 
introductory  text,  (a)(1)  introductory 
text,  (a)(1)  (i)  through  (vii)  and  (2)  are 
redesignated  as  §  302.15,  introductory 
text,  (a)  introductory  text,  (a)(1)  through 
(7)  and  (b)  respectively. 


1302.33  [Ar 

6.  In  §  302.33,  paragraph  (c)(1)  is 
removed,  paragraphs  (c)(2)  and  (c)(3)  are 
redesignated  as  (c)(1)  and  (c)(2),  and 
paragraph  (e)  is  removed. 

1302.34  [Amended] 

7.  In  §  302.34,  paragraph  (b)  is 
removed,  paragraph  (a)  is  amended  by 
removing  the  paragraph  designation  and 
the  first  sentence  is  amended  by  adding 
"under  §  303.107"  after  "cooperative 
arrangements"  in  the  first  sentence. 

S302.36    [Amended] 

8.  In  §  302.36,  paragraph  (a) 
introductory  text  is  amended  By 
removing  "for:"  and  inserting  a  period 
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in  it*  ptoce  Bt  ^M  end  of  ths  para^a^ 
and  iwBovlne  paragraphs  (aMl)  through 
(aK5). 


9.  Section  302.37  is  removed  and 
TBsorvocL 

10.  In  §  302.54,  paragraph  ta)  is 
removed,  paragra^is  (b)  and  (c)  are 
redesignated  (a)  and  (b),  respectively, 
the  reference  to  "Until  September  30, 
1995"  in  newly  designated  paragraph 
(b)(l)(i)  is  revised  to  read  "Until 
September  30. 1997",  and  newly 
designated  paragraph  (a)(2)  is  revised  to 
read  as  follows: 

fSOSM   NoliMOfcollactlonofassigiMd 
•upport 

•       •       *       •       * 

(a)  •  •  • 

(2)  llie  monthly  notice  must  list 
separately  payments  collected  from  each 
absent  parent  when  more  than  one 
absent  parent  owes  support  to  the 
family  and  must  indicate  the  amoimt  of 
current  support  collected,  the  amount  of 
arrearages  collected  and  the  amotmt  of 
•  support  collected  which  was  paid  to  the 
family. 


1302^    [AmwMlad] 

11.  Section  302.80  is  amended  by 
revising  the  reference  to  "Part  306  of 
this  chapter"  in  paragraph  (a)  to  read 
"§§  303.30  and  303.31  of  this  chapter." 


f302.85    [An 

12.  In  section  302.85,  reference  to 
"October  1, 1995"  in  paragraph  (a)(2)  is 
revised  to  read  "October  1, 1997." 

PART  303— STANDARDS  FOR 
PROGRAM  OPERATIONS 

13.  The  authority  citation  for  Part  303 
continues  to  read  as  follows: 

AudMrity:  42  U.S.C.  651  through  658, 660, 
663.  664,  666.  667, 1302, 1396a(a)(25). 
1396b(d)(2),  138eb(o),  1396b(p],  and  1396(k). 

f  303.10   [nemowd  and  fleaafvdl 

14.  Section  303.10  is  removed  and 
reserved.  ..•'"'. 

1308,31    [AnwndKq 

15.  In  §  303.31,  reference  to 
"%  306.50(a)"  is  revised  to  read 

"§  303.30(a)"  in  paragraphs  (b)(6)  and 
(b)(7). 

16.  Section  303.73  is  revised  to  read 
as  follows: 

1303.73    AppMeadofM  tome  the  courts  of 
the  Unllad  Stale*  to  anforeo  court  ordars. 

The  IV-D  agency  may  apply  to  the 
Secretary  for  permission  to  use  a  United 
States  district  court  to  enforce  a  support 
order  of  a  court  of  competent 
jurisdiction  against  an  absent  parent 


who  is  present  in  antitber  State-if<)M>^--'<^ 
IV-D  agency  can  fumi^  evidence  in 
accordance  writh  instructions  issued  by 
the  office. 

1301^100   (Aiiiandsdl  ^ 

17.  In  §  303.100,  reference  to  "OddtMr' 
1. 1995"  in  paragraph  (g)(3)  is  revised  to 
read  "October  1, 1997." 

PART  304-FEDERAL  FINANCIAL 
PARTICIPATION 

18.  The  authority  citation  fat  Part  304 
continues  to  read  as  follows: 

AudioritT:  42  U.S.C.  651  through  655, 657, 
1302, 1396a(a)(25),  13g6b(d)(2),  1396b(o], 
1396(p),andl396rk). 

S  304.10    [Amandad] 

19.  In  §  304.10,  the  parenthetical 
phrase  "(with  the  exception  of  Subpart 
G,  Matching  and  Cost  Sharing  and 
Subpart  I,  Financial  Reporting 
Requirements)"  is  replaced  wdth  "(with 
the  exception  of  45  CFR  74.23,  Cost 
Sharing  or  Matching  and  45  CFR  74.52. 
Financial  Reporting)." 

{304,20    [Amendad] 

20.  In  §  304.20,  paragraph  (b)(l)(iii) 
introductory  text  is  amended  by 
replacing  "Subpart  P,  Procurement 
Standards,  45  CFR  Part  74"  with  "in 
accordance  with  the  Procurement 
Standards  found  in  45  CFR  74.40  et 
seq.",  paragraph  (b)(l)(vi)  is  amended 
by  revising  reference  to  "§  302.16  of  this 
chapter"  to  read  "§  304.15",  paragraph 
(b)(3)(iv)  is  amended  by  revising  die 
term  "attachment"  to  read 
"withholding;",  paragraph  (b)(8)  is 
amended  by  revising  the  reference 

"§  302.2"  to  read  "§  303.2"  and, 
paragraph  (b)(ll)  is  amended  by 
revising  "Part  306,  Subpart  B.  of  this 
chapter"  vtrith  "§§  303.30  and  303.31  of 
this  chapter". 

§304.23    [Amandad] 

21.  In  §  304.23.  paragraph  (g)  is 
amended  by  replacing  "Part  306  of  this 
chapter"  with  "§§  303.30  and  303.31  of 
this  chapter". 

§  304.95    [Ramowad  and  Raaarvad] 

22.  Section  304.95  is  removed  and 
reserved. 

PART  306-OPTK3NAL  COOPERATIVE 
AGREEMENTS  FOR  MEDICAL 
SUPPORT  ENFORCEMENT  [REMOVED 
AND  RESERVED] 

23.  Part  306  is  removed  and  reserved. 

PART  307— COMPUTERIZED 
SUPPORT  ENFORCEMENT  SYSTEMS 

24.  The  authority  citation  for  part  307 
continues  to  read  as  follows: 


:  42  U.S.C  aSZ  thmigfa  asa,  864. 
8«6. 667,  aBd  1302. 

1307.5   [Amandad] 

25.  In  §307.5,  reference  to  "October  1. 
1995"  in  paragrai^t  (a)  is  revised  to  read 
••Octobw  1,1997." 

$307.15    [AmandacQ 

26.  fai  §  307.15,  reference  to  "October 
1, 1995"  in  paragraph  (b)(2)  is  revised 
to  read  "October  1, 1997." 

(FR  Doc  96-32065  Filed  12-19-96;  8:45  un] 
■■JJNQ  COM  4ia«-*i-^ 


GENERAL  SERVICES 
ADMINISTRATION 

48  CFR  Part  6104 
RIN3000-AQ29 

Board  of  Contract  Appoals;  Rules  of 
Procedure  for  Travel  and  Relocation 
Expenses  Caaes 

agency:  Board  of  Contract  Appeals, 
General  Services  Administration. 
ACTION:  Interim  rule. 

SUMMARY:  This  docummt  specifies  the 
procedures  the  GSA  Board  of  Contract 
Appeals  will  apply  to  the  Board's 
review  of  a  request  from  an  agency 
disbiu^ing  or  certifying  official,  or 
agency  head,  for  a  Board  decision  on  a 
question  involving  a  payment  the 
official  will  make,  or  a  voucher 
presented  to  a  certifying  official  for 
certificaticm,  which  concerns  a  claim 
against  the  agency  for  reimbursement  of 
expenses  incurred  by  a  federal  civilian 
employee  while  on  official  temporary 
duty  or  in  coimection  with  relocation  to 
a  new  duty  station. 

DATES:  This  rule  is  effective  December 
20, 1996,  and  will  expire  on  JiUy  26. 
1997.  Comments  must  be  submitted  on 
or  before  January  22, 1997. 
ADDRESSES:  Written  comments 
concerning  this  interim  rule  may  be 
mailed  to  Margaret  S.  Pfunder,  GSA 
Board  of  Contract  Appeals,  18th  &  F 
Streets,  N.W.,  Washington,  DC  20405.  or 
sent  electrcHiically  by  using  the 
following  Internet  address: 
Maigaret.PfunderOgsa.gov. 

FOR  FURTHER  MFORMATION  CONTACT. 
Margaret  S.  Pfunder.  Deputy  Chief 
Coimsel,  GSA  Board  of  Contract 
Appeals.  (202)  501-0272. 

8UPPLEMBITARY  MFORMATION: 

A.  Regulatory  Flexibility  Act 

The  General  Services  Administration 
certifies  that  this  revision  will  not  have 
a  significant  economic  impact  on  a 
sub«tantial  number  of  small  entities 
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within  the  meaning  of  the  Regulatory 
Flexibility  Act  (5  U.S.C  601  et  seq.)- 

B.  Paperwork  Redactimi  Act 

The  Paperwork  Reduction  Act  does 
not  apply  becaiue  the  proposed  revision 
does  not  impose  recordkeeping  or 
information  collection  requirements,  or 
the  collection  of  information  from 
offsrors,  contractors,  or  members  of  the 
pubUc  which  require  the  approval  of 
C^fB  under  44  U.S.C.  3501  et  aeq. 

CBackgrmuid 

Until  rec«itly  amended  by  section 
204  of  the  General  Accounting  Office 
Act  of  1996  (Pub.  L  104-316)(GAO 
Act),  31  U.S.C.  3529  provided  that, 
upon  the  request  of  a  disbiursing  or 
certifying  official  or  the  head  of  an 
agency,  the  Comptroller  General  would 
issue  a  decision  on  a  question  involving 
a  payment  to  be  made  by  the  disbursing 
official  or  head  of  the  agency,  or  a 
voucher  to  be  certified  by  a  certifying 
official.  Those  decisions  issued  by  the 
Comptroller  General  were  commonly 
known  as  "advance  decisions,"  since 
the  Comptroller  General's  decision  was 
sought  by  agency  officials  before  making 
payments  or  certifying  vouchers  for 
payment. 

Section  204  of  the  GAO  Act  amends 
31  U.S.C.  3529  by  referencing  an  earlier 
transfer  of  functions  fitim  the 
Comptroller  General  to  the  Director  of 
the  C3ffice  of  Management  and  Budget 
authorized  by  section  21 1  of  the 
Legislative  Branch  Appropriation  Act, 
1996  (Pub.  L  104-53)  (LBAA).  Section 
211  of  the  LBAA  also  authorized  the 
Director  to  delegate  any  of  those 
functions  to  another  agency  or  agencies. 
On  Jime  30, 1996,  the  Director  delegated 
some  of  the  functions  contained  in  31 
U.S.C  3702 — the  authority  to  review 
claims  made  against  the  United  States 
for  reimbiusement  of  expenses  inciured 
by  federal  civilian  employees  while  on 
official  temporary  duty  travel  or  in 
connection  with  relocation  to  a  new . 
duty  station — to  the  Administrator  of 
General  Services,  who  redelegated  that 
function  to  the  Ciiairman  of  the  GSA 
Board  of  Contract  Appeals. 

With  respect  to  a  mnction  transferred 
to  OMB  under  section  211  of  the  LBAA 


and  delegated  by  OMB  to  another  .-      >  '. 
agency,  section  204  of  the  GAO  Act 
provides  that  the  head  of  that  agency 
has  the  authority  to  issue  the  "advance 
decisions"  authorized  by  31  U.S.C.  3529 
on- questions  involving  such  functions. 
HiuS,  the  Administrator  of  General 
Services  is  authorized  to  issue  "advance 
decisions"  on  questions  involving 
reimbursement  of  expenses  Incuired  by 
federal  civilian  employees  while  on 
official  temporary  duty  travel  or  in 
connection  with  relocation  to  a  new 
duty  station.  The  Administrator  has 
redelegated  that  function  to  the 
Chairman  of  the  GSA  Board  of  Contract 
Appeals,  along  with  the  authority  to 
adopt  and  issue  rules  necessary  for  the 
issuance  of  these  decisions.  This  interim 
rule  has  been  approved  by  majority  vote 
of  the  Board's  members. 

List  of  Sob^ects  in  48  CFR  Part  6104 

Administrative  practice  and 
procedure.  Government  procurement. 
Travel  and  relocation  expenses. 

PART  6104— RULES  OF  PROCEDURE 
FOR  TRAVEL  AND  REL0CATK3N 
EXPENSES  CASES 

1.  The  authority  citation  for  part  6104 
is  revised  to  read  as  follows: 

Authoritjr:  Sees.  202(n),  204,  Pub.  L.  104- 
316, 110  SUt.  3826;  Sec.  211,  Pub.  L  104- 
53, 109  Stat  535;  31  U.S.C  3529;  31  U.S.C 
3702: 41  U.S.C  601-613. 

2.  Section  6104.9  is  added  effective 
December  20, 1996  imtil  July  26, 1997 
to  read  as  follows: 

16104.9    DeeiaionaaulftorteMfiNKlarSI 
U.8.C.  3629  [Rule  40q. 

(a)  Request  for  decision.  (1)  A 
disbursing  or  certifying  official  of  an 
agency,  or  the  head  of  an  agency,  may 
request  a  decision  from  the  Board  on  a 
question  involving  a  payment  the 
disbursing  official  or  head  of  the  agency 
will  make,  or  a  voucher  presented  to  a 
certifying  official  for  certification, 
which  concerns  a  matter  specified  in 
6104.1.  Stich  a  decision  is  referred  to  as. 
a  "Section  3529  decision." 

(2)  A  request  for  a  Section  3529 
decision  shall  be  in  writing;  no 
particular  form  is  required.  The  request 


must  refer  to  a  specific  payment  or 
voucher:  it  may  not  seek  general  legal 
advice.  The  request  should — 

(i)  Explain  why  the  official  is  seeking 
a  Section  3529  decision,  rather  than 
taking  action  on  his  or  her  own 
regarding  the  matter. 

(ii)  State  the  question  presented  and 
include  citations  to  applicable  statutes, 
regulations,  and  cases;  and 

(iii)  Include — 

(A)  The  name,  address,  telephone 
number,  and  facsimile  machine  number 
(if  available)  of  the  official  making  the 
request; 

(B)  The  name,  address,  telephone 
number,  and  fecsimile  numbw  (if 
available)  of  the  employee  affected  by 
the  specific  payment  or  voucher;  and 

(C)  Any  other  information  which  the 
official  believes  the  Board  should 
consider. 

(b)  Notice  of  docketing.  A  request  for 
a  Section  3529  decision  mil  be 
docketed  by  the  Office  of  the  Clerk  of 
the  Board.  A  written  notice  of  docketing 
will  be  sent  promptly  to  the  official  and 
the  affected  employee.  The  notice  of 
docketing  will  identify  the  judge  to 
whom  the  request  has  been  assigned. 

(c)  Service  of  copy.  The  official 
submitting  a  request  for  a  Section  3529 
decision  shall  send  to  the  afiiacted 
employee  copies  of  all  material 
provided  to  the  Board. 

(d)  Additional  submission.  If  the 
affected  employee  wishes  to  submit  any 
additional  information  to  the  Board,  he 
or  she  must  so  inform  the  Board  within 
10  calendar  days  after  receiving  the 
copy  of  the  request  for  decision  and 
supporting  material.  The  judge  will 
establish  the  time  fi'ame  for  any  such 
submission. 

(e)  Proceeding  and  decisions.  6104.5 
and  6104.6  govern  proceedings  relating 
to  requests  for  Section  3529  decisions 
and  the  issuance  of  such  decisions. 

Dated:  December  16, 1996. 
Stephen  M.  n«n<«l«, 

Chairman,  GSA  Board  of  Contract  Appeals. 
[FR  Doc.  96-32278  Filed  12-19-96;  8:45  am] 
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This  section  of  the  FEDERAL  REGISTER 
contains  notices  to  the  public  o(  the  proposed 
issuance  of  rules  and  regulations.  The 
purpose  of  these  notices  is  to  give  interested 
persons  an  opportunity  to  participate  in  the 
rule  making  prior  to  the  adoption  of  ttie  final 
rules. 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Part  101 

[Docket  Nos.  96N-0421  and  94P-0453/CP1] 

Food  Labeling:  Nutrient  Content 
Claims  Pertaining  to  the  Available  Fat 
Content  of  Food 

AQBUCY:  Food  and  Drug  Administration, 

HHS. 

ACTION:  Proposed  rule^ - 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  proposing  to 
amend  its  food  labeling  regulations  to 
provide  for  the  use  of  nutrient  content 
claims  on  the  food  label  or  in  labeling 
based  on  the  reduced  availability  of  fat 
to  the  body  from  the  food  because  of  the 
use  of  a  fat  substitute  ingredient  in  the 
food.  This  proposal  responds,  in  part,  to 
a  citizen  petition  on  the  use  of 
digestibility  coefficients  in  determining 
the  quantity  of  fat  declared  on  a  food 
lat^l.  FDA  is  undertaking  this  action  to 
encourage  innovation  on  the  part  of 
food  manufacturers  and  to  foster  a 
situation  that  will  provide  increased 
product  choices  for  consumers  in 
achieving  dietary  goals. 
DATES:  Submit  written  comments  by 
April  21, 1997.  Submit  written 
comments  on  the  information  collection 
requirements  by  January  21, 1997.  The 
agency  is  proposing  that  any  final  rule 
that  may  issue  based  upon  this 
proposed  rule  become  effiactive  30  days 
after  its  date  of  publication  in  the 
Federal  Register. 

ADDRESSES:  Submit  written  comments 
to  the  Dockets  N4anagement  Branch 
(HFA-305),  Food  and  Drug 
Administration,  12420  Parkiawn  Dr., 
rm.  1-23.  Rockville,  K4D  20857.  Submit 
written  comments  on  the  information 
collection  requirements  to  the  Office  of' 
Information  and  Regulatory  Affairs, 
OMB,  New  Executive  Office  Bldg.,  725 
17th  St.  NW..  Washington.  DC  20503, 
ATTN:  Desk  Officer  for  FDA. 


FOR  FURTHER  INFORMATKM  CONTACT: 
Virginia  L.  Wilkening,  Center  for  Food 
Safety  and  Applied  Nutrition  (HFS- 
165),  Food  and  Drug  Administration, 
200  C  St.  SW..  Washington,  DC  20204. 
202-205-5763. 
SUPPLBNENTARY  INFORMATION: 

I.  Background 

A.  The  1990  Amendments  and 
Implementing  Regulations 

The  Nutrition  Labeling  and  Education 
Act  of  1990  (the  1990  amendments)  and 
the  final  regulations  that  implement  the 
1990  amendments  (58  FR  2066,  January 
6, 1993,  as  modified  at  58  FR  44020. 
August  18. 1993)  provided  for  a  number 
of  fundamental  changes  in  how  food  is 
labeled,  including  requiring  that 
nutrition  labeling  appear  on  most  foods 
and  establishing  that  terms  that 
characterize  the  level  of  a  nutrient  in  a 
food  may  not  be  used  in  food  labeling 
unless  defined  by  FDA. 

The  1990  amendments  added  section 
403(q)  to  the  Federal  Food.  Drug,  and 
CosmeUc  Act  (the  act)  (21  U.S.C. 
343(q)).  which  requires  that  most  food 
bear  nutrition  labeling.  In  response  to 
this  provision,  in  the  January  6. 1993. 
final  rule  on  nutrition  labeling  (entitled 
"Food  Labeling:  Mandatory  Status  of 
Nutrition  Labeling  and  Nutrient  Content 
Revision.  Format  for  Nutrition  Label." 
(the  nutrition  labeling  final  rule  (58  FR 
2079)).  FDA  prescribed  how  nutrition 
labeling  is  to  be  provided  on  the  foods 
that  are  regulated  by  the  agency.  Among 
other  things,  the  agency  required  that 
the  nutrition  label  include  information 
on  total  calories  and  calories  ftt)m  fat 
and  on  the  quantitative  amounts  of 
specified  nutrients  (e.g..  total  fat. 
saturated  fat.  total  carbohydrate,  and 
dietary  fiber)  f>er  serving. 

In  the  nutrition  labeling  final  rule  (58 
FR  2079  at  2110),  FDA  recognized  that 
many  food  ingredients  have  caloric 
values  substantially  different.from  the 
general  factors  of  4,  4,  and  9  calories  per 
gram  (g)  for  protein,  cartxthydrate,  and 
fat.  respectively.  Therefore,  the  agency 
provided  a  number  of  options  for 
calculating  the  energy  value  of  foods. 
For  example,  FDA  stated  that  calories 
may  be  calculated,  under 
§  101.9(c)(l)(i)(A)  (21  CFR 
101.9(c)(l)(i)(A)),  by  using  specific 
Atwater  factors  given  in  Table  13 
"Energy  Value  of  Foods-Basis  and 
Derivation,"  U.S.  Department  of 
Agriculture  (USDA)  Handbook  No.  74; 


under  §  101.9(c)(l)(i)(O,  by  multiplying 
the  general  factor  of  4  calories  per  g  by 
the  amount  of  total  carbohydrate  less 
the  amount  of  insoluble  dietary  fiber; 
under  §  101.9(c)(l)(i)(D).  by  using  data 
for  specific  energy  factors  for  particular 
foods  or  ingredients  approved  by  FDA 
through  the  food  additive  or  generally 
recognized  as  safe  (GRAS)  petition 
processes  in  parts  170  and  171  (21  CFR 
parts  170  and  171)  and  provided  in 
parts  172  or  184  (21  CFR  parts  172  or 
184);  or  under  §  101.9(c)(l)(i)(E).  by 
using  bomb  calorimetry  data. 

FDA  also  defined  the  basic  nutrients 
that  are  to  be  declared  as  part  of  the 
nutrition  label  (58  FR  2079  at  2086).  In 
particular,  FDA  defined  "total  fat"  as 
total  lipid  fatty  acids  expressed  as 
triglycerides  {§  101.9(c)(2))  and 
"saturated  fat"  as  the  sum  of  all  fatty 
acids  containing  no  double  bonds 
(§  101.9(c)(2)(i)  (58  FR  2079  at  2089)). 

In  addition  to  adding  section  403(q) 
on  nutrition  labeling  to  the  act.  the  1990 
amendments  added  section  403(r)  on 
nutrient-related  claims  and.  in 
particular,  section  403(r)(l)(A)  of  the 
act,  which  states  that  a  food  is 
misbranded  if  it  bears  a  claim  in  its 
label  or  labeling  that  expressly  or 
implicitly  characterizes  the  level  of  any 
nutrient  of  the  type  required  to  be 
declared  in  nutrition  labeling  unless  the 
claim  is  made  in  accordance  with 
section  403(r)(2)  of  the  act.  Section 
403(r)(2)(A)(i)  of  the  act  states  that  a 
claim  may  be  made  only  if  the 
characterization  of  the  level  made  in  the 
claim  uses  terms  that  are  defined  in 
regulations  of  the  Secretary  of  the 
Department  of  Health  and  Human 
Services. 

In  the  Federal  Register  of  January  6, 
1993  (58  FR  2302),  FDA  published  a 
final  rule  (entitled  "Food  Labeling:     ^ 
Nutrient  Content  Claims,  General 
Principles.  Petitions.  Definitions  of 
Terms;  Definitions  of  Nutrient  Content 
Claims  for  the  Fat,  Fatty  Add,  and 
Cholesterol  Content  of  Food," 
hereinafter  referred  to  as  "the  nutrient 
content  claims  final  rule")  that 
implemented  the  nutrient  content 
claims  provisions  of  the  act  by 
establishing  general  rules  for  how  such 
claims  are  to  be  made  and  defining 
various  terms  (e.g..  '.'liigh,"  "low,", 
"free,"  and  "reduced")  that  could  be 
used  to  characterize  the  level  of  various 
nutrients  in  the  food. 
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FDA  noted  that  its  approach  to 
developing  a  system  of  nutrient  content 
claims  emphasized  three  objectives:  (1) 
Consistency  among  deHnitions,  (2) 
claims  that  are  consistent  with  public 
health  goals,  and  (3)  claims  that  will 
help  consumers  to  maintain  healthy 
dietary  practices  (58  FR  2302  at  2319). 
The  agency  stated  that  it  is  important  for 
effective  consumer  education  to 
establish  consistent  definitions  for 
descriptive  terms  whenever  possible  to 
limit  the  possibility  of  consumer 
confusion  (58  FR  2302  at  2319). 

B.  Citizen  Petition 

Nabisco  Group  (Nabisco)  (hereinafter 
"the  petitioner")  submitted  a  citizen 
petition  (filed  December  21, 1994, 
Docket  No.  94P-0453/CP1)  requesting 
that  FDA  amend  its  food  labeling 
regulations  to  permit  the  use  of  a 
"digestibility  coefficient"  or  "food 
factor"  in  determining  the  quantity  of 
fat  to  be  declared  on  the  nutrition  label 
and  to  permit  nutrient  content  claims  to 
be  based  on  the  quantity  of  £at  declared. 
According  to  the  petitioner,  this  action 
would  permit  claims  on  a  class  of 
products  that  contain  significantly  less 
available  fat  compared  to  an  appropriate 
reference  food  but  that  may  not  qualify 
to  bear  a  calorie  claim  or  a  fat  claim 
based  on  the  total  analytically- 
determined  amount  of  fat  in  the  food. 
The  petitioner  asserted  that  the 
nutritional  benefit  of  foods  with 
reduced  available  fat  is  similar  to  that  of 
foods  with  reduced  total  fat,  and  that 
providing  for  claims  on  foods  that 
contain  significantly  less  available  fat 
would  further  FDA's  goal  of  promoting 
healthier  diets  by  encouraging  product 
innovation.  The  petitioner  noted  thah 
the  costs  of  development  and . 
reformulation  for  the  use  of 
manufactured  fat  substitutes,  such  as 
salatrim,  make  them  much  more 
expensive  to  use  than  Eats  firom 
traditional  sources.  The  petitioner 
maintained  that,  unless  manufacturers 
are  able  to  promote  the  beneficial 
aspects  of  products  containing  these 
ingredients,  they  would  have  no 
incentive  to  develop  or  use  them.  Thus, 
the  petitioner  continued,  it  is  imperative 
that  manufacturers  be  able  to  make 
claims  for  foods  containing  fat 
substitutes  with  reduced  availability. 

Specifically,  the  petitioner  requested 
that  FDA  amend§  101.9(c)(2)  by 
inserting  the  following  language  at  the 
end  of  the  first  paragraph  in  that 
section: 

Fat  content  may  be  calculated  by  applying 
a  food  {actor  to  the  actual  amount  of  fat 
present  per  serving,  using  specific  food 
factors  for  particular  foods  or  ingredients 
approved  by  FDA  and  provided  In  parts  172 


or  184  of  this  chapter,  or  by  other  means  as 
appropriate. 

The  requested  change  would  allow  the 
amount  of  total  fat  present  per  serving 
to  be  rauhiplied  by  a  specific  factor 
approved  by  FDA,  to  yield  the  quantity 
of  fat  that  is  to  be  declared  in  nutrition 
labeling,  even  though  the  declared  value 
may  be  less  than  the  actual  amount  of 
fat  in  the  food.  The  approach  suggested 
by  the  petitioner,  that  the  factor  used  to 
calculate  available  fat  content  be 
approved  by  FDA,  is  similar  to  the 
approach  taken  by  FDA  in 
§  101.9(c)(l)(i)(D),  which  provides  that 
specific  food  factors  may  be  used  to 
calculate  total  caloric  content  declared 
in  nutrition  labeling  if  they  have  been 
approved  by  FDA  and  provided  for  in 
part  172,  part  184,  or  by  other  means  as 
appropriate.  The  petitioner  also 
suggested  that  the  agency  could  permit 
self-determination  of  a  food  factor  for 
calculating  nutrient  availability  by  a 
manufacturer,  pending  agency  review  of 
a  GRAS  petition  for  the  ingredient  to 
which  the  factor  applies. 

The  petitioner  noted,  for  example, 
that  it  had  filed  a  GRAS  petition  for 
salatrim  (GRASP  4G0404)  that  proposed 
a  food  fiactor  of  5/9  for  this  ingredient.* 
The  petitioner  maintained  that  the 
amount  of  available  (i.e.,  absorbed/ 
digestible)  fat  in  an  ingredient  should  be 
reflected  in  the  "food  factor"  or 
"digestibility  coefficient"  for  that 
ingredient.  The  petitioner  went  on  to 
suggest  that  manufacturers  be  permitted 
to  make  fat  reduction  claims  for 
products  that  claim  the  amount  of 
available  fat  as  opposed  to  the 
chemically  analyzed  quantity  of  fat  in. 
the  food. 


'  Dietary  fats  consist  of  one,  two,  or  three  fatty 
acid  molecules  attached  to  a  glycerol  badcbone  (i.e., 
mono-,  di-.  or  triglycerides).  Salatrim  is  a        . 
manufactured  Eat  sui>stitute  in  which  the 
manufacturer  controls  the  fatly  acid  composition  of 
the  triglyceride.  Salatrim  is  the  trade  name  for  a 
tamily  of  triglycerides  that  contain  one  or  two  long 
chain  fatty  acids,  primarily  stearic  acid  (C18:0,  50 
to  60  percent  by  weight),  and  one  or  two  short  chain 
fatty  acids,  primarily  acetic  acid  (C2:0)  and 
propionic  acid  (C3^),  randomly  attached  to  the 
glycerol  l>ackbone.  The  stearic  acid  component  is 
incompletely  absorbed,  as  addressed  in  the  current 
petition.  The  short  chain  fatly  acids  are  fuJIy 
abaorijed,  but  they  have  a  lower  energy  value  than 
long  chain  fatty  acids  that  comprise  dietary  fats. 
Thus,  the  reduction  in  energy  ftom  safatrim 
compared  to  conventional  dietary  fats  is  derived  in 
part  from  the  incomplete  absorption  of  stearic  acid 
and,  in  part,  bt>m  the  low  energy  value  of  the  short 
chain  fatty  acids.  In  combination,  these  two  factors 
have  been  estimated  by  the  petitioner  to  result  in 
a  caloric  value  that  is  approximately  55  percent  (5/ 
9)  of  the  energy  value  of  conventional  fats  (i.e.,  a 
food  factor  of  55  percent,  according  to  the  dennition 
of  terms  in  section  U.A.  of  this  document).  The 
digestibility  coefTicient,  which  addresses  only  the 
availability  of  fat,  would  consider  only  the 
incomplete  abeorption  of  stearic  acid  from  this 
ingredient. 


Additionally,  the  petitioner  requested 
that  FDA  amend  §  101.9(c)(2)  to  provide 
that  a  food  factor  be  used  to  calculate 
the  quantity  of  all  fatty  acids  (i.e., 
saturated  fat,  polyunsaturated  fat,  and 
monounsaturated  fat)  declared  on  the 
nutrition  label. 

n.  Agency  Response 

A.  Definition  of  Terms 

To  understand  the  issues  raised  by  the 
petition,  and  the  agency's  response  to 
those  issues,  it  is  important  to 
distinguish  among  three  terms, 
"bioavailability"  or  "availability,"  "food 
factor,"  and  "digestibility  coefficient." 
These  terms  are  often  used 
interchangeably  but  have  substantially 
different  meanings.  The  agency's 
approach  to  how  energy  and  nutrient 
values  are  declared  in  nutrition  labeling 
is  determined  by  the  differences  among 
these  terms. 

FDA  notes  that  bioavailability  is  the 
result  of  a  series  of  complex  events,  i.e., 
digestion,  absorption,  and  metabolism 
(Ref.  1).  Digestion  refers  to  the  chemical 
and  physical  breakdown  of  food  and  its 
macromolecular  components  in  the 
gastrointestinal  tract  (e.g.,  the 
breakdown  of  triglycerides  (fats)  into 
fatty  acids  and  glycerol).  Absorption 
refers  to  the  intestinal  absorption  of  the 
component  molecules  (e.g.,  fatty  acids). 
The  mechanisms  of  reduced  availability 
of  a  fat  substitute  may  vary  for  different 
ingredients.  Some  products  are  less 
available  because  they  are  resistant  to 
chemical  (e.g.,  enzymatic)  digestion 
(e.g.,  olestra).  Other  products  exploit 
less  efficient  absorption  of  certain 
compounds,  such  as  long  chain  and 
very  long  chain  fatty  acids  (e.g.,  salatnm 
and  caprenin). 

FDA  will  use  the  term  "available"  to  ' 
refer  to  the  portion  of  a  fat  substitute 
that  is  physiologically  available  from  a 
food,  i.e.,  that  portion  that  is  digested, 
absorbed,  and  metabolized,  or,  more 
simply,  the  proportion  of  the  consumed 
fat  substitute  that  can  be  utilized.  The 
prefix  "bio"  in  "bioavailable"  denotes 
that  a  biological  attribute  i»  being 
discussed  as  opposed  to,  some  other 
type  of  availability,  ag.,  availability 
within  the  marketplace.  However,  based 
on  the  context  in  which  the  agency 
expects  the  term  to  be  used  (i.e.,  fat 
availability),  FDA  does  not  anticipate 
that  the  term  "availability"  will  be 
confused  with  other  forms  of 
availability.  Thus,  for  the  purposes  of 
this  rulemaking,  and  consistent  with 
current  scientific  Uterature,  the  term 
"available"  will  be  used  as  a  synonym 
to  the  term  "bioavailable"  to  describe 
the  effects  of  different  mechanisms  in 
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reducing  the  digestion  and  absorption  of 
tat  substitutes. 

The  term  "food  factor"  will  be  used 
to  refer  to  those  factors  fue.,  Atvrater 
factor,  general  food  factor,  and  specific 
food  factor)  that  are  used  to  calculate 
energy  value  (total  caloric  content)  of  a 
food  or  ingredient  (§  101.9(c)(l)ti))  or  to 
calculate  the  amount  of  calories  in  a 
food  that  it  derives  from  the  fat 
component  of  the  food  (§  101.9(c)(l)(ii)). 
It  is  important  to  note  that  energy  values 
vary  for  different  classes  of  nutrients  or 
ingredients  and  for  ingredients  within  a 
class  (e.g.,  different  fats).  The  general 
factors  of  4, 4,  and  9  calories  per  g  for 
carbohydrates,  protein,  and  fat. 
respectively,  are  general  factors  (i.e.,  a 
rule  of  thumb)  that  may  be  used  to 
approximate  the  energy  content  of  foods 
containing  common  dietary 
carbohydrates,  protein,  and  fats.  The  use 
of  more  specific  factors  to  calculate  the 
energy  value  of  a  food  increases  the 
accuracy  of  the  value  (Ref.  2). 

The  term  "digestibility  coefficient"  ir 
used  extensively  in  scientific  literature 
to  refer  to  the  multiplicand  used  to 
calculate  the  amount  of  a  nutrient  that 
is  physiologically  available  (Refs.  3  and 
4).  In  this  document,  FDA  will  use  the 
tenn  "digestibility  coefficient"  to 
represent  the  factor  used  to  calculate  fat 
availability. 

Food  factors  and  digestibility 
coefficients  do  not  necessarily  refer  to 
the  same  thing.  As  noted  above,  when 
food  factors  for  specific  ingredients  are 
available  that  are  more  accurate  than  the 
general  factors,  their  use  increases  the 
accuracy  of  the  calculation  of  the  total 
energy  value  for  the  food.  Specific  food 
factors  reflect  the  different  parameters, 
including  but  not  limited  to  availability, 
that  affect  the  amount  of  energy  that 
may  be  derived  firom  a  particular  food 
or  ingredient.  It  may  be  possible,  under 
certain  circumstances  (e.g.,  when  a  50 
percent  reduction  in  availability  of  a  fat 
substitute  results  in  a  proportionate 
reduction  in  the  energy  value  of  the 
ingredient),  to  use  the  same  number  to 
calculate  both  energy  value  and  fat 
availability  for  a  food  or  an  ingredient. 
However,  the  energy  values  of  different 
food  components  may  vary  because  of 
parameters  unrelated  to  reduced 
availability,  such  as  differences  in 
molecular  weight  and  heat  of 
combustion. 

Reduced  availability  will  reduce  the 
amount  of  calories  that  derive  from  a 
particular  food  component  because  only 
part  of  the  component  can  be  absorbed. 
However,  different  nutrients  (e.g.,  fat, 
carbohydrate,  and  protein)  and  different 
food  components  within  a  class  (e.g.. 
fats  composed  of  different  fatty  acids) 
may  be  essentially  100  percwit  available 


and  still  have  different  energy  values. 
Very  short  chain  fatty  acids,  for 
example,  are  at  the  lower  end  of  the 
energy  value  range  compared  to  longer 
chain  fatty  acids.  In  fact,  a  reduced 
calorie  fat  ingredient  can  be  made  by 
combining  fat  components  that  have  a 
lower  energy  value  because  of  reduced 
availability  with  components  that  are 
naturally  lower  in  energy  but  that  are 
fully  available  (as  is  the  case  with 
salatrim).  Therefore,  when  the  energy 
value  and  the  nutrient  availabiUty  of  a 
fat  substitute  are  reduced,  but  not 
proportionately  (such  as  when  the  fat 
substitute  depends  on  two  different 
mechanisms  to  achieve  a  lower  energy 
value  compared  to  the  average  value  for 
fat.  but  only  one  of  the  mechanisms    . 
relates  to  the  availability  of  the 
nutrient),  the  food  factor  used  to 
calculate  available  calories  would  be 
expected  to  differ  from  the  digestibility 
coefficient  used  to  calculate  the 
availability  of  the  fat. 

Comments  are  requested  on  these 
definitions  of  terms  and  the  tentative 
conclusions  resulting  from  their  use. 

B.  Current  Position 

In  its  discussion  of  total  fat  in  the 
nutrition  labeUng  final  rule  (58  FR  2079 
at  2087).  FDA  responded  to  a  number  of 
comments  that  requested  that  fat  be 
■defined  to  exclude  various  types  of  long 
chain  fatty  acids  because  of  their  poor 
availability.  These  comments  asserted 
that  "total  fat"  should  be  defined  as 
"total  digestible  fat"  to  allow  for  the  use 
of  fat-type  ingredients  that  have  reduced 
digestibility  and,  therefore,  provide 
fewer  calories  per  g  than  the  fats  that 
they  replace. 

In  response  to  these  comments.  FDA 
acknowledged  the  effect  that  the  use  of 
fats  that  contain  very  long  chain  (longer 
than  18  carbons)  fatty  acids  with 
reduced  digestibility  have  on  the 
available  fat  and  calorie  content  of 
foods.  FDA  stated  that,  in  an  effort  to 
encourage  innovation  in  the  creation  of 
products  that  provide  lower  fat  and 
calorie  contents,  it  was  willing  to 
consider  the  digestibility  of  novel  fat 
compounds  (58  FR  2079  at  2087).  In 
fact,  as  stated  above,  §  101.9(c)(l)(i)(D) 
provides  for  calculating  the  caloric 
content  of  foods  and  ingredients, 
including  fat  substitutes,  using  a 
specific  food  factor  approved  by  FDA. 
However.  FDA  concluded  that,  because 
of  the  diversity  of  possible  products,  it 
was  not  appropriate  to  modify  the 
definition  of  "total  fat"  in  §  101.9(c)(2) 
(58  FR  2079  at  2087).  That  definition, 
i.e.,  "total  lipid  fatty  acids  expressed  as 
triglycerides."  represents  all  fatty  acids 
'Obtainable  from  a  total  lipid  extraction 
(58  FR  2079  at  2087).  and.  by 


maintaining  this  definition.  FDA  not 
only  included  all  sources  of  fatty  adds 
that  provide  energy  in  the  amount  of  fat 
to  be  declared  in  nutrition  labeling  but 
the  nondigestible  fatty  acids  as  well. 

Rather  man  modifying  the  definition, 
the  agency  stated  that  it  would  address 
the  digestibility  of  novel  fat  compounds 
on  a  case-by-case  basis.  Because  the 
digestibility  of  a  substance  is  one  of  the 
identifying  characteristics  of  the 
substance,  the  agency  requested  that 
manufacturers  who  wish  to  declare 
adjusted  values  of  total  fat  based  on 
reduced  digestibility  include 
information  on  the  digestibility  of  the 
compound,  analytical  assay  jjrocedures 
for  the  compound,  and  data  on 
interference  with  required  methods  of 
analysis,  in  food  additive  petitions  (part 
171)  on  such  substances  or  in  petitions 
for  affirmation  that  the  use  of  such 
substances  is  GRAS  (§  170.35)  (58  FR 
2079  at  2087). 

The^gency  anticipated  including  the 
specific  digestibility  coefficients  that 
could  be  used  in  determining  the 
quantitative  declaration  of  fats  and  the 
caloric  contribution  from  fats  as  part  of 
the  statement  of  identity  for  the 
substances  in  the  listing  regulations  for 
them  in  part  172  or  in  the  GRAS 
affirmation  regulations  in  part  184  for 
those  whose  use  is  affirmed  as  GRAS. 
However,  FDA  also  recognized  that 
mechanisms  other  than  food  additive  or 
GRAS  petitions  may  be  appropriate  to 
bring  issues  involving  the  digestibility 
of  a  substance  to  the  attention  of  the 
agency.  Thus,  it  suggested  the 
mechanism  in  §  101.9(g)(9)  as  a  possible 
means  of  requesting  the  use  of  specific 
digestibility  coefficients  (58  FR  2079  at 
2087). 

The  agency  also  responded  to  a 
number  of  comments  that  stated  that 
fatty  acids  with  carbon  chains  longer 
than  18  (i.e..  C20-C24)  should  not  be 
categorized  together  with  those  having 
chain  lengths  of  12  to  18  carbons  as 
saturated  fatty  acids  because  very  long 
chain  fatty  acids  are  poorly  absorbed 
and  have  little  or  no  physiological 
effect;  e.g..  they  will  not  contribute  to 
raising  senrni  cholesterol.  After 
reviewing  all  the  comments.  FDA  was 
not  persuaded  to  exclude  any  fatty  acids 
from  the  definition  of  saturated  fat  on 
the  basis  of  their  physiologic  effects. 
Rather,  FDA  defined  saturated  fat  as 
"the  sum  of  all  fatty  acids  containing  no 
doubfe  bonds"  (58  FR  2079  at  2089). 
FDA  did  not  address  the  issue  of 
digestibility  or  availability  of  individual 
fatty  acids  in  its  discussion,  but  the 
agency  noted  that  an  inclusive  chemical 
definition  avoids  controversy  about 
which  saturated  fatty  acids  are 
associated  with  increases  in  blood 
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cholesterol,  is  consistent  with  general 
dietary  guidelines  recommending 
reduced  saturated  Cat  consumption, 
avoids  imder-reporting  of  saturated  bt, 
and  is  more  consistent  with 
international  definitions  (58  PR  2079  at 
2089). 

Thus,  while  FDA's  final  regulations 
provide  for  the  use  of  food  foctors  and 
other  options  to  calculate  more 
accurately  the  total  energy  value  of  a 
food  (§  101.9(c)(1)).  they  do  not  provide 
lor  the  use  of  a  mechanism  to  calculate 
available  fat  or  available  saturated  fat  for 
nutrition  labeling.  The  regulations 
require  that  nutrition  labeling  and 
claims  reflect  the  total  amount  of  fat  and 
saturated  faT  in  a  food  (i.e.,  "aU  £itty 
acids  obtainable  firom  a  total  lipid 
extraction"  (58  PR  2079  at  2087)).  The 
only  exceptions  to  this  general 
requirement  are  provided  in:  (1)  The 
voluntary  nutritioo  labeling  final  rule 
for  raw  fruit,  vegetables,  and  fish  (61  FR 
42742,  August  16,  1996)  with  respect  to 
total  fat  in  orange  roughy  and  (2)  tlie 
olestra  final  rule  in  §  172.867(e)(5). 

In  regard  to  orange  roughy,  FDA  notes 
that  this  fish  is  one  of  the  few  foods  that 
contains  wax  esters  (i.e..  single  fatty 
acids  esterified  to  long  chain  alcohols). 
Because  wax  estera  are  extracted  along 
with  lipids  during  analysis,  under 
§  101.9(c)(2),  nutrition  labeling  for 
orange  roughy  should  reflect  these  wax 
esters  in  the  total  fat  declaration. 
However,  the  value  for  fat  in  cooked 
orange  roughy  in  Agricultural  Handbook 
8-15  (1990  Supplement),  upon  which 
FDA  relied  in  developing  the  interim 
nutrition  labeling  values  for  this  food, 
does  not  include  the  wax  esters  in  the 
value  of  total  fat  because,  as  stated  in 
the  Handbook,  the  wax  esters  do  not 
provide  a  metabolizable  source  of 
energy  for  humans  (Ref.  5).  In  the 
Federal  Register  of  July  18, 1994  (59  FR 
36379),  FDA  proposed  to  revise  its 
guidelines  for  the  voluntary  nutrition 
labeling  of  raw  fruit,  vegetables,  and 
fish,  stating  its  intention  to  revise  the 
total  fat  value  for  orange  roughy  to 
include  the  wax  esters  should  it  receive 
acceptable  information  in  comments  on 
its  proposal.  While  such  a  revision 
would  have  made  the  orange  rou^y 
declaration  of  total  fat  consistent  with 
declarations  for  other  foods,  FDA  did 
not  receive  any  information  that  would 
enable  it  to  change  the  value  of  fat  for 
orange  roughy  to  include  the  wax  esters. 
Accordingly,  the  nutrient  values  for 
orange  roughy  in  part  101  (21  CFR  part 
101),  appendix  D  continue  to  exclude 
the  wax  esters  (61  FR  42742). 

With  regard  to  olestra.  FDA  recendy 
published  a  final  rule  establishing 
conditions  of  safe  use  for  this  sut^tance 
as  a  replacement  for  fats  and  oils 


(hereinafter  referred  to  as  the  "olestra 
final  rule"  (61  FR  3118.  January  30, 
1996)).  FDA  sv«edfied  that  olestra.  a 
sucrose  polyester  composed  of  six  to 
eight  fetty  acids  bound  to  sucrose  by 
ester  bonds,  need  not  be  considered  as 
a  source  of  fet  or  calories  for  purposes 
of  nutrition  labeling  or  nutrient  content 
claims  (§  172.867(e)(5)).  This  holding 
was  based  on  the  fact  that  nearly  all 
ingested  olestra  remains  intact  and  is 
not  absorbed,  but  is  excreted  intact  in 
the  feces  (61  FR  3118  at  3126).  Because 
the  fatty  acids  in  olestra  are  not 
absorbed  and,  therefore,  are  unavailable 
to  the  body,  FDA  decided  not  to  require 
that  the  fetty  acids  be  included  in  the 
declaration  of  total  fet. 

C.  Proposal  to  Allow  Nutrient  Content 
Claims  Based  on  Fat  Availability 

Having  carefully  considered  the 
Nabisco  petition,  FDA  tentatively 
concludes  that  there  is  merit  in 
providing  a  generic  means  of  allowing 
for  the  digestibility  of  fat  substitutes, 
rather  than  in  addressing  this  issue  on 
a  case-by-case  basis  as  stated  in  the 
nutrition  labeling  final  rule  (58  FR  2079 
at  2087)  and  as  implemented  in  the 
olestra  final  rule  (61  FR  3118). 

As  noted  in  the  nutrition  labeling  and 
nutrient  content  claims  final  rules, 
dietary  guidance  given  in  various 
reports,  such  as  the  Surgeon  General's 
"Report  on  Nutrition  and  Health"  (Ref. 
6),  the  National  Academy  of  Sciences' 
"Diet  and  Health:  Implications  for 
Reducing  Chronic  Disease  Risk"  (Ref.  7), 
the  National  Cholesterol  Education 
Program's  "Report  of  the  Expert  Panel 
on  Population  Strategies  for  Blood 
Cholesterol  Reduction"  (Ref.  8),  and  the 
"Dietary  Guidelines  for  Americans" 
(Ref  9),  recommends  reducing  the 
consumption  of  fet  (especially  saturated 
fat)  and  cholesterol  by  choosing  foods 
that  are  refetively  low  in  fat  and  high  in 
carbohydrates.  These  recommendations 
have  been  carried  forward  in  the  recent 
publication  of  the  fourth  edition  of  the 
"Dietary  Guidelines  for  Americans" 
(Ref.  10).  Read  together,  these  dietary 
guidance  reports  make  clear  that 
reducing  the  fat  content  of  the  American 
diet  is  an  important  public  health  goal. 
The  issue  presented  by  the  (>etitioner 
thus  becomes  whether  fat-based  fat 
substitutes  with  reduced  availability 
will  play  a  useful  role  in  helping 
consumers  to  construct  a  healthy  diet, 
and,  if  so,  whether  it  is  appropriate  to 
authorize  nutrient  content  claims  based 
on  the  amount  of  available  fat  frt>m  such 
ingredients.  To  answer  these  questions, 
it  is  useful  to  understand  the 
physiological  functions  of  dietary  fats 
and  the  metabolic  processes  necessary 
to  achieve  I  hese  functions.  The 


physiological  functions  of  fats  include 
transporting  fat  soluble  vitamins  within 
the  body,  serving  as  structural 
components  in  call  membranes,  serving 
as  a  source  of  essential  fetty  acids,  and 
acting  as  preciu^ors  of  certain 
hormones,  prostaglandins,  and  other 
active  substances.  While  dietary  fets  are 
insoluble  in  water,  the  digestion 
processes  convert  them  into  free  fetty 
acids  and  monoglycerides,  in  which 
forms  they  are  absorbed  fit>m  the 
digestive  tract.  Products  of  digestion  are 
absorbed  frx>m  the  intestinal  lumen  into 
the  enterocytes  (i.e.,  intestinal  cells). 
The  form  of  transport  and  ultimate  fete 
of  fatty  acids  depends  to  a  large  extent 
on  chain  length  and  extent  of 
unsaturation  (Refs.  11  and  12). 

Long  chain  fetty  acids  (>C12)  are 
formed  into  new  triglycerides  and 
transported,  bound  to  protein  (i.e., 
lipoproteins),  into  intercellular  spaces 
and  thus  into  the  lymphatic  system.  To 
pass  through  the  capillaries  of  the 
oi;gans  in  which  they  will  ultimately  be 
uasd  or  stored  (e.g.,  adipose  tissue, 
heart,  skeletal  muscle,  or  mammary 
gland),  triglycerides  must  be  hydrolyzed 
into  fetty  acids  and  glycerol.  Shorter 
chain  fatty  adds  (<C10).  whidi 
primarily  serve  as  an  energy  soiut».  are 
transported  frt)m  the  intestine  to  the 
liver  as  unesterified  fatty  acids,  bound 
>  to  albumin.  Medium  chain  length  fetty 
acids  (C8-C12)  may  be  transported 
through  either  mechanism  (Ref.  11). 

Each  of  the  above  processes  serves  as 
a  gateway  or  hurdle  to  the  ultimate  use 
or  storage  of  ingested  fat.  Thus,  the 
availability  of  a  fet  will  depend  on 
whether,  and  to  what  extent,  it  and  its 
component  fatty  acids  are  able  to 
participate  in  each  of  these  processes 
(i.e..  digestion,  absorption,  and  use  or 
storage).  For  example,  to  function  as  a 
source  of  fatty  acids,  a  fat  must  first  be 
digested  to  release  the  fatty  acids  from 
the  one  and  three  positions  on  the 
glycerol  molecule.  However,  even  if  the 
fat  is  digested,  not  all  the  resulting  bee 
fatty  acids  may  be  absorbed  (e.g.,  long 
chain  and  saturated  fatty  acids  are  less 
soluble  than  shorter  chain  and 
unsaturated  fatty  acids  and  have  lower 
rates  of  absorption).  Also,  other  dietary 
components  can  combine  with  the  fr«e 
fatty  acids  to  prevent  their  absorption. 
The  evidence  shows  that  some  fats  or 
fatty  acids  are  either  not  digested  or.  if 
digested,  are  not  absorbed  into  the 
intestinal  tract  (Ref.  13).  These  fats  and 
fatty  acids  are  less  available  to  the  body 
than  those  that  are  more  efRciently  - 
digested  and  absorbed. 

If  the  fat  or  its  fatty  acid  components 
are  digested  .and  absorbed  (as  are  most 
naturally  occurring  fats),  they  are 
available  for  use  by  the  body  (Ref.  11). 
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Conversely,  if  an  ingested  fat,  or  the 
fetty  acid  components  of  that  fet,  cannot 
be  absorbed  or  digested,  then  the  fet  or 
fatty  acids  are  not  available  for  use  or 
storage  and  thus  pass  through  the 
gastrointestinal  tract  and  are  excreted. 

FDA  is  aware  that  several 
manufacturers  have  started  to  formulate 
fat-based  fat  substitutes  that  are 
structured  to  minimize  the  amount  of  fat 
and  Catty  acids  that  will  be  available  to 
the  body  but  that  have  other 
characteristics  that  allow  them  to  be 
substituted  for  other  fats  that  are  more 
available.  The  agency  tentatively 
concludes  that  foods  that  contain  theee 
less  available  fat-based  fat  substitutes 
will  have  an  impact  oij  many 
physiological  processes  that  is  similar  to 
that  of  foods  that  contain  less  total  fat. 
Because  less  fat  is  available  for  use  or 
storage  from  these  ingredients,  less  fat 
will  be  available  to  have  the 
physiological  effects  that  increase  risk  of 
disease.  Consequently,  consuming  less 
available  fats  appears  to  be  consistent 
with  the  pubUc  health  goal  of  reducing 
dietary  fat  intake. 

Based  on  the  tentative  conclusion 
that,  for  most  consumers,  substituting 
foods  made  with  fat-based  ingredients 
that  have  reduced  availability  for  foods 
whose  fats  have  normal  availability  is 
effectively  the  same  as  reducing  total  fat 
intake,  the  agency  tentatively  concludes 
that  claims  based  on  declared  levels  of 
available  fat  will  be  truthful  and  not 
misleading  and  will  assist  consumers  in 
maintaining  healthy  dietary  practices. 
Such  claims  will  help  consumers  to 
identify  foods  that  will  help  them  to 
achieve  the  public  health  goal  of 
reducing  their  level  of  fat  intake.  For 
most  consumers,  the  need  for 
information  about  the  fet  content  of  the 
diet  is  related  to  weight  control  and  to 
increased  risk  of  chronic  diseases,  such 
as  cardiovascular  disease,  diabetes, 
stroke,  and  cancer.  As  stated  above,  to 
a  large  extent,  fat  must  be  available  to 
the  body  to  affect  the  risk  of  these 
diseases,  i.e.,  it  must  be  digested  and 
absorbed.  Therefore,  FDA  tentatively 
concludes  that  it  is  appropriate  to 
authorize  claims  that  describe  the  level 
of  available  fat  in  a  food  product. 

In  its  final  rules  to  implement  the 
1990  amendments,  the  agency 
acknowledged  the  possible  usefulness  of 
novel  fat  compounds  in  enabling  the    <»- 
consuming  public  to  have  a  healthier  * 
diet  and  to  meet  dietary 
recommendations  for  reducing  Eat 
consumption  (58  FR  2079  at  2987). 
However,  as  stated  earlier,  the  agency 
concluded  that,  because  of  the  diversity 
of  possible  products,  it  was  not 
appropriate  to  modify  the  definition  of 
total  fat  in'§  101.9(c)(2),  but  that  the 


agency  would  address  the  digestibility 
of  new  ingredients  (e.g.,  fat  substitutes) 
on  a  case-by-case  basis.  Ti^t  time 
constraints  and  resource  limitations 
pnMduded  FDA  from  taking  further 
action  at  that  time. 

FDA  is  aware  that  food  technology 
pertaining  to  fat-based  fat  substitutes  is 
advancing,  and  that  more  companies  are 
developing  ingredients  formulated  to 
limit  the  availability  of  fat  to  the  body 
(e.g.,  olestra  and  salatrim).  These 
products  appear  to  offer  signiflcant 
advantages  to  consumers  in  that  they 
should  result  in  more  foods  appearing 
in  the  marketplace  with  less  available 
fat,  leading  to  the  consumption  of  diets 
lower  in  fat.  However,  the  petitioner  has 
stated  that  it  is  imperative  to  the 
commercial  viability  of  fat  substitutes 
that  manufacturers  be  permitted  to  make 
reduced  fat  claims  based  on  the  use  of 
such  products. 

Because  of  the  apparent  advantages  to 
consumers,  FDA  has  tentatively  decided 
that  it  is  appropriate  to  foster  the 
development  and  use  of  fet-based  fet 
substitutes  and  to  authorize  nutrient 
content  claims  based  on  their  use.  To  do 
this,  FDA  is  proposing  to  add  a  new 
§  101.63  Nutrient  content  claims  for  fat 
and  fatty  acids  based  on  use  of 
ingredients  formulated  to  reduce 
amount  of  available  fat.  This  provision, 
if  adopted,  will  define  nutrient  content 
claims  for  fat  and  fatty  adds  in  a  way 
that  will  allow  such  claims  to  be  made 
for  foods  containing  fat-based  fat 
substitutes  that  have  been  formulated  to 
limit  the  amount  of  fat  and  fatty  acids 
that  can  be  absorbed  and  digested  from 
them  by  the  body,  thereby  reducing  the 
availability  of  the  &t. 

1.  Coverage 

hi  proposed  §  101.63(a),  FDA  states 
that  this  new  section  defines  the 
circumstances  in  which  claims  can  be 
made  for  foods  that  contain 
manufactured  fat-based  fat  substitutes 
that  have  been  formulated  to  provide 
functional  characteristics  of  fat  and  to 
reduce  or  eliminate  absorption  and 
digestion  of  fat  from  the  substance  by 
the  body.  The  agency  recognizes  that 
providing  for  claims  based  on 
availability  raises  the  question  of 
whether  claims  for  all  fats  should  be 
based  on  availability.  FDA  is  aware  that 
certain  conventional  food  fats  are  less 
available  than  others  (e.g.,  fats  rich  in 
stearic  acid,  e.g.,  cocoa  butter,  are  not 
well  absorbed  relative  to  other  fats  (Refs. 
14  and  15)).  However,  the  agency  is 
reluctant  to  include  conventional  fats 
under  proposed  §  101.63(a)  because  few, 
if  any,  such  fats  have  undergone  testing 
to  determine  a  digestibility  coefflcient, 
i.e.,  availability.  Moreover,  including 


such  fats  in  the  coverage  of  the 
proposed  regulation  would  create 
inconsistencies  among  nutrition  label 
values,  standard  food  composition 
tables,  and  data  bases  used  by 
consumers  and  health  professionals.  In 
addition,  if  some  food  products 
continue  to  declare  total  analytically 
determined  levels  of  fat,  while  other 
similar  food  products  chose  to  declare 
only  the  amount  of  available  bt, 
additional  inconsistencies  would 
become  apparent.  The  agency 
tentatively  concludes  that  these 
inconsistencies  could  lead  to  so  much 
consumer  confusion  that  it  would 
outweigh  any  benefits  from  providing 
this  information. 

FDA  requests  comment  on  whether 
the  declaration  of  available,  rather  than 
total,  fat  from  conventional  fat 
ingredients  that  contain  less  available 
fat  without  the  benefit  of  special 
processing  (e.g.,  cocoa  butter)  would  be 
beneficial  to  consumers  and  should  be 
allowed.  What  would  be  the  effect  of 
doing  so  on  standard  food  composition 
tables  and  on  data  bases?  What  would 
be  the  effect  of  doing  so  on  dietary 
guidance?  What  will  be  the  affect  of  any 
inconsistencies  created  by  limiting  the 
foods  for  which  fat  content  is 
determined  by  availability?  While  FDA 
will  consider  comments  on  this  issue,  it 
considers  the  inclusion  of  conventional 
fats  under  proposed  §  101.63  outside  the 
scope  of  this  rulemaking.  Thus,  if  FDA 
were  to  be  convinced  by  the  comments 
that  it  is  appropriate  to  declare  all  fats 
based  on  availability,  it  would  institute 
a  new  rulemaking  to  effect  this  change.  • 

2.  Proposed  Method  for  Providing  for 
Claims  Based  on  Availability 

In  the  nutrition  labeling  final  rule  (58 
FR  2079  at  2111),  FDA  recognized  that 
innovations  in  food  technology  have 
resulted  in  reduced  calorie  foods  that 
utilize  various  soluble  dietary  fibers  and 
other  modified  carbohydrates,  proteins, 
and  fats  to  achieve  the  calorie  reduction. 
As  noted  above,  the  agency  stated  that 
manufacturers  or  users  of  ingredients 
with  reduced  availability  may  petition 
the  agency  for  use  of  alternative  energy 
factors  in  nutrition  labeling  through 
established  procedures  for  food  additive 
or  GRAS  petitions.  FDA  also  stated  that 
the  burden  for  establishing  the  actual 
energy  value  for  the  food  is 
appropriately  with  the  manufacturer. 
FDA  determined  (58  FR  2079.at  2112) 
that  the  petition  process  was  an 
appropriate  mechanism  for  establishing 
specific  food  factors  (energy  values)  for 
these  ingredients.  The  regulations 
require  that  the  factor  for  calorie 
determination  be  approved  by  the     • 
agency  (§  101.9(c)(l)(i)(D))  and  provided 
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for  in  parts  172  or  184,  or  by  otber 
means,  as  appropriate. 

The  petitioner  requested  that  FDA 
amend  its  regulations  to  specifically 
provide  that  data  on  fat  availability  may 
be  submitted  as  part  of  a  food  additive 
«r  GRAS  petition  or  "by  other  means  as 
appropriate,"  similar  to  the  agency's 
treatment  of  specific  food  factors  in 
§  101.9(c)(l)(i)(D).  The  petitioner  also 
requested  that  the  agency  provide  for 
self-determination  of  digestibility 
coefficients  pending  agency  review  of 
data  submitted. 

It  would  be  most  useful  to  the  public 
if  factors  such  as  food  factors  and 
digestibility  coefficients  were  listed  in 
the  food  additive  or  GRAS  affirmation 
regulations  in  parts  172  or  184  of  the 
Code  of  Federal  Regulations  so  that  all 
information  about  a  compound  is 
located  in  one  place.  However,  not  all 
ingredients  that  are  used  in  food  are 
listed  in  the  food  additive  or  GRAS 
regulations  (see  §  182.1(a)).  The  statute 
does  not  preclude  the  use  of  an 
ingredient  based  on  a  manufacturer's 
self-determination  that  the  use  is  GRAS. 
In  some  cases,  manufacturers  have 
started  using  an  ingredient  based  on 
such  a  determination,  even  though  they 
have  also  filed  a  petition  for  GRAS 
affirmation.  Furthermore,  based  in  part 
on  limited  agency  resources,  final  FDA 
action  on  such  petitions  may  take  a 
significant  amount  of  time.  For  this 
reason,  even  though  the  recent  final  rule 
on  olestra  did  include  a  statement  of  the 
digestibility  coefficient  for  this 
substance  (in  §  172.867(e)(5),  FDA  states 
that  olestra  shall  not  be  considered  as  a 
source  of  fat  for  purposes  of  nutrition 
labeling  or  nutrient  content  claims), 
FDA  recognizes  that  there  may  not  be  a 
regulation  in  part  172  or  part  184  in 
which  to  list  the  digestibility  coefficient. 

Therefore,  FDA  recognizes  that,  at 
least  under  the  current  state  of  affairs, 
it  may  not  be  possible  to  list  all 
digestibility  coefficients  for  fat  and  fatty 
acids  in  parts  172  and  184.  Nonetheless, 
FDA  considers  that  there  should  be 
some  method  by  which  digestibility 
coefficients  are  brought  to  FDA's 
attention  before  these  coefficients  are 
used  in  labeling  food.  Consequently, 
under  its  authority  in  sections 
403(r)(2)(A)(i)  and  701(a)  of  the  act  (21 
U.S.C.  371(a)),  FDA  is  proposing  in 
§  101.63(b)  to  provide  that  claims  based 
on  the  amount  of  available  fat  and  fatty 
acids  may  be  made  in  food  labeling  if: 
(1)  Appropriate  notification  procedures 
are  followed  and  the  agency  has  not 
objected  to  the  digestibility  coefficient 
suggested  by  the  manufacturer,  (2)  the 
food  meets  the  criteria  for  the  claim  as 
specified  in  §  101.62.  and  (3)  the  food 
bears  nutrition  labeling  in  accordance 


with  provisions  in  §  101.63(e),  as 
proposed. 

3.  Notification  Procedure 

In  §  101.63(c),  the  agency  is  proposing 
to  require  that  a  manufacturer  of  a  fat- 
based  fat  substitute  notify  the  agency  of 
its  intention  to  market  the  ingredient. 
FDA  tentatively  concludes  that  a 
notification  requirement  is  necessary  for 
a  number  of  reasons.  First,  notification 
will  enable  the  agency  to  identify  foods 
that  bear  fat  or  fatty  acid  claims  based 
on  the  use  of  a  manufactured  fat-based 
fat  substitute.  Thus,  the  agency  will  not 
be  alarmed  if  it  finds  in  a  compliance 
check  conducted  in  accordance  with 
§  101.9(g)  that  the  food  contains  more 
fat  and  fatty  adds  than  is  declared  on 
the  label.  Second,  notification  will 
enable  FDA  to  evaluate  the  basis  for  the 
reduced  availability  claim  and  to  object 
if  it  appears  that  the  claim  is  not  valid. 

One  of  the  objectives  of  the  1990 
amendments  was  to  ensure  that  when 
nutrient  content  claims  are  made  in 
food  labeling,  they  provide  consumers 
with  useful  information  that  will  assist 
them  in  maintaining  healthful  dietary 
practices.  For  FDA  to  ensure  that  the 
digestibility  coefficient  for  a  fat  does  not 
underestimate  the  amount  of  fat  that 
will  be  absorbed  into  the  body,  and 
thereby  contribute  to  the  fat  intake  that 
Americans  are  encouraged  to  limit  (Ref. 
10),  FDA  must  be  able  to  review  the  data 
that  .support  the  digestibility  coefficient 
that  the  manufacturer  believes  should 
be  used  in  calculating  the  amount  of  fat 
available  horn  the  ingredient. 

To  do  this,  the  agency  must  have 
sufficient  time  to  evaluate  the  evidence 
that  supports  the  claim  of  reduced 
availability  and  to  decide  whether  there 
is  any  reason  to  object  to  the  suggested 
digestibility  coefficient.  FDA  tentatively 
concludes  that  the  120-day  notification 
procedure  in  proposed  §  101.63(c)  will 
satisfy  FDA's  needs  while  imposing  a 
minimal  burden  on  manufacturers  who 
will  be  able  to  proceed  to  market  with 
products  that  bear  the  claims  unless 
FDA  objects. 

Finally,  as  stated  above,  FDA  may  not 
have  reviewed  the  safety  of  some 
manufactured  fat  substitutes.  A 
notification  requirement  will  mean  that 
the  agency  will  have  an  opportunity  to 
ensure  that  the  evidence  supports  the 
claim  of  reduced  availability  without 
passing  on  the  use  of  the  ingredient. 
Thus,  a  notification  requirement 
provides  a  nonintrusive  way  for  the 
agency  to  protect  the  public  trust  in 
nutrition  label  information  and  in 
nutrient  content  claims  without  creating 
the  unwarranted  impression  that  the 
ingredient  is  necessarily  safe. 


In  §  101.63(c)(1)  through  (c)(5).  FDA  is 
proposing  the  elements  diat  roust  be 
included  in  the  notification  to  the 
agency.  The  agency  is  proposing  to 
require  in  §  101.63(c)(1)  through  (c)(3) 
that  the  manufecturer  provide  the  firm's 
name  and  address,  the  identity  of  the 
substance,  and  descriptive  information 
about  the  substance.  This  descriptive 
information  must  include  the  method  of 
analysis  for  quantifying  the  amount  of 
the  fat-based  fat  substitute  in  the  food 
and  should  include  appropriate 
information  on  validation.  Also,  where 
the  fat  substitute  is  not  a  single 
compound,  but  a  family  of  similar 
structured  fats,  a  statement  about  the 
possible  need  for  separate  values  for  the 
availability  of  each  of  the  various 
formulations  would  help  the  agency 
review  the  data  in  a  timely  fashion. 

These  elements  of  the  notification  are 
necessary  to:  (1)  Allow  unambiguous 
communications  between  the 
manufacturer  and  the  agency  about  the 
substance,  (2)  assist  the  agency  in 
understanding  the  data  provided  in 
support  of  the  digestibility  coefficient, 
and  (3)  allow  the  agency  to  determine 
whether  the  data  were  obtained  using 
adequate  analytical  methodology.  In 
situations  where  analytical 
methodologies  have  been  supplied  to 
FDA  as  a  part  of  a  food  additive  or 
GRAS  petition,  or  through  some  other 
means,  it  would  be  sufficient  to  state 
where  the  information  may  be  found  in 
the  agency's  records. 

In  §  101.63(c)(4)  and  (c)(5),  the  agency 
is  proposing  that  the  manufacturer 
specify  the  digestibility  coefficient  that 
is  expected  to  be  used  for  the  fat  and 
fatty  acids  present  in  the  fat  substitute 
and  provide  FDA  with  data  that  it 
believes  establish  the  appropriateness  of 
the  digestibility  coefficient.  As 
explained  above,  FDA  must  be  assured 
that  there  is  strong  scientific  support  for 
the  appropriateness  of  a  digestibility 
coefficient  to  ensure  that  any  claims 
made  on  the  basis  of  the  declared 
amounts  of  fat  and  fatty  acids  are  not 
false  or  misleading  or  are  not  contrary 
to  the  stated  public  health  objectives. 

The  value  specified  for  the 
digestibility  coefficient  is  critical 
because  it  will  determine  the  amount  of  > 
fat  and  fatty  acids  declared  on  the  label 
and  thus  the  claims  that  can  be  made  for 
tke  foods  in  which  the  product  is  used. 
If  d  digestibility  coefficient  is  incorrectly 
calculated,  or  if  its  use  is  inappropriate 
for  a  particular  ingredient  or  food 
application,  the  amount  of  Eat  or  fatty 
acids  in  a  food  could  be  over-  or 
underreported  by  a  large  margin. 
Underreporting  the  amount  of  available 
fat  or  fatty  acids  in  a  food  would 
seriously  misbrand  the  food  because  the 
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consequences  of  censuming  the  food  ' 
would  be  misrepresented  by  the  label. 
Overreporlingof  iai  or  saturated  £at 
coatent  would  not  be  as  big  a  problem, 
because  it  would  mean  that  consomers 
who  structure  their  diets  based  on 
nutrition  label  values  will  have  an  extra 
measure  of  assurance  that  their  diets 
contain  the  level  of  these  nutrients  that 
they  wish  to  receive.  Thus,  if  this 
proposal  is  adopted  as  proposed,  FDA 
intends  to  work  with  manufacturers  to 
arrive  at  digestibiUty  coefficients  for  fat 
substitutes  that  do  not  underestimate 
the  amount  of  fat  or  saturated  fat  that 
will  be  available  to  most  consumers 
from  consuming  the  product  in 
question. 

While  FDA  tentatively  agrees  with  the 
petitioner  that  the  available  level  of  fatty 
acids,  as  well  as  of  fat,  should  be 
declared  on  the  nutrition  label  when  a 
manufactured  fat-based  fat  substitute  is 
used,  the  agency  does  not  expect  that 
the  same  digestibility  coefficient  will 
necessarily  apply  to  all  types  of  fatty 
acids  in  a  fiat  substitute.  For  example,  it 
is  possible  that  the  entire  reduction  in 
total  fat  could  reside  in  one  subcategory 
of  fat.  e.g.,  saturated  fat.  An  approadi 
that  involves  applying  an  appropriate 
digestibility  coefficient  to  each  fatty 
acid  is  consistent  with  the  approach 
embodied  in  the  agency's  statement  in 
the  August  18, 1993,  technical 
amendment  to  the  nutrition  labeling 
final  rule  (58  FR  44063  at  44073).  This 
approach  involved  applying  a  specific 
energy  value  to  component  fats  to  the 
extent  that  the  fatty  acids  that  constitute 
the  fat  ingredient  in  question  belong  to 
that  specific  subcategory  (e.g.,  saturated 
fat)  to  which  the  value  applies. 
Accordingly,  the  agency  expects  that 
manufacturers  who  wish  to  declare 
adjusted  values  of  saturated  fat, 
polyunsaturated  fat,  or 
monounsaturated  fat  based  on  reduced 
availability  of  a  fat  substitute  will 
submit  information  on  the  digestibility 
coefficients  for  each  of  those  fatty  acids 
in  addition  to  the  digestibility 
coefficient  for  fat. 

FDA  seeks  comments,  with 
supporting  data,  on  its  tentative 
conclusion  that  digestibility  coefficients 
need  to  be  specified  and  applied  to  each 
type  of  fatty  acid  if  the  amounts 
declared  in  the  nutrition  fabel  for  those 
fatty  acids  are  to  represent  only  the 
available  amounts. 

In  proposed  §  101.63(c)(5),  the  agency 
outlines  the  types  of  information  that 
will  need  to  be  submitted  to  establish 
the  digestibility  coefficients  for  total  fat 
and  for  the  fatty  acids.  FDA  has  drafted 
this  provision  to  suggest  the  types  of 
questions  that  the  agency  is  likely  to 
raise  in  its  evaluation  of  data  sutMnitted 
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In  support  of  digestibility  coefficients,  il 
is  baaed  on  the  concerns  that  have, 
arisen  when  the  agency  has  considered 
digestibility  coefficients  and  on  the 
types  of  evidence  fronv  adequate  and 
well-controlled  studies  that  would  be 
useful  in  addressing  them.  It  is  also 
based  on  what  the  agency  learned  in 
evaluating  the  food  additive  petition  for 

In  proposed  §  101.63(c)(5)(i).  FDA  is 
proposing  to  require  that  the  data 
submitted  demonstrate  the  reduced 
absorption  of  the  substance.  The  agency 
is  not  proposing  to  prescribe  specific 
types  of  evidence  that  need  to  be 
submitted  because  it  wants  to  provide  a 
degree  of  flexibiUty,  and  because  it 
recognizes  that  fat  availability  is  a 
relatively  new  matter.  There  is  no 
commonly  accepted  method  (e.g.,  an 
Association  of  Official  Analytical 
Chemists  International  validated 
method)  for  measuring  availability  in 
humans  or  for  determining  a 
digestibility  coefficient  for  fat  in  a 
particular  food  or  ingredioit.  To  enable 
it  to  evaluate  availability,  FDA 
considere  it  important  for  the  agency  to 
have  information  on  factors  sudi  as: 
Individual  variability  in  absorption;  the 
relationship  between  the  amount  of  the 
fat  substitute  ingested  and  the  rate  of 
absorption  of  components  of  the  fat  (i.e., 
dose-response);  the  relative  usefulness 
of  animal  data  for  the  determination  of 
availability  of  an  unconventional  fat 
source;  the  representativeness  of  the 
sample  of  subjects  tested  to  the  general 
population  for  whom  the  fat  sutetitute 
is  intended;  the  need  for  special  testing 
in  vulnerable  subpopulations;  the 
completion  rate  in  clinical  studies:  and 
any  adverse  events  occurring  during  the 
study. 

As  stated  above,  it  is  important  that 
the  declared  value  for  fat  not 
underestimate  the  amount  of  fat  that  is 
available.  Thus,  the  range  of  responses 
reported  for  various  individuals, 
described  in  proposed 
§  101.63(c)(5)(i)(A),  is  of  particular 
concern.  The  agency  has  traditionally 
considered  safety  assessments  based  on 
estimates  of  consumption  at  the  90th 
percentile  of  exposure.  For  nutrition 
labeling  modifications  based  on 
changed  availability,  however,  it  is  not 
clear  that  the  90th  percentile  of 
absorption  should  be  used.  The  agency 
welcomes  comments  on  these  elements 
for  determining  the  digestibility 
coefficient. 

Proposed  §  101.63(c)(5)(ii)  requests 
information  about  foods  or  diets  that 
may  affect  the  digestibility  coefficient. 
Responses  to  this  request  would  be 
information  about  possible  interactions 
between  the  ingredient  and  other 


compmientfr  of  the  food  or  diet  that 
could  afbct  the  digestibility  coefficient, 
steps  in  procesung  the  types  of  foods 
expectea  to  contain  the  fat  substitute 
that  could  affect  the  digestibility 
coefficient,  the  Impact  of  the  amount  of 
substance  used  In  feeding  studies  on  the 
digestibility  of  the  substances  in  the 
study,  and  the  duration  of  feeding 
studies  and  any  changes  in  the 
digestibility  coefficient  over  time.  As 
the  agency  has  gained  experience  with 
the  determination  of  the  availability  of 
fat,  it  has  found  the  types  of  information 
highlighted  in  proposed 
§  101.63(c)(5)(ii)  to  be  important. 
Research  suggests  that  a  number  of 
factors,  including  the  food  matrix,  the 
percent  fot  in  the  food,  and  the 
processing  conditions  and  temperatures 
affect  the  availability  of  fat  (and  other 
nutrients)  (Refs.  4  and  16).  Tristearin, 
for  example,  has  reduced  availability 
when  food  is  "cold  processed,"  but  its 
availability  goes  up  dramatically  if  the 
food  is  heated  at  temperatiires  of  80  to 
85  "C  (Ref  14).  When  there  is  reason  to 
believe  that  the  amount  of  the  fat 
substitute  used  in  the  food,  the  food 
matrix,  or  the  processing  method  may 
bear  on  the  availability  of  Eat  from  the 
fat  substitute,  FDA  may  find  it  necessary 
to  limit  the  application  of  the 
digestibility  coefficient  to  only  those 
conditions  for  which  reliable  data  are 
provided. 

Other  factors  also  appear  to  affect  the 
digestibility  coefficient.  For  example,  a 
conunent  to  the  docket  of  the  subject 
petition  suggests  that  high  levels  of 
calcium  and  magnesium  in 
experimental  diets  may  contribute  to  a 
reduced  absorption  of  some  fats  (Ref 
17).  In  addition,  FDA's  evaluation  of  the 
data  submitted  in  the  petitioner's  GRAS 
petition  suggests  an  important  inverse 
dose-response  relationship  between  the 
amount  of  stearic  acid  in  a  food  and  the 
fivction  of  stearic  acid  that  is  absorbed 
(Ref.  18).  Consequently,  the  level  of 
feeding  of  a  fat  substitute  in  a  diet  may 
materially  affect  the  digestibility 
coefficients.  Similarly,  FDA  has 
determined  that  there  is  substantial 
variability  among  individuals  (animals 
or  humans)  in  the  amount  of  stearic  acid 
that  they  absorb  from  a  particular  diet 
(Ref  18).  The  agency  requests  comment 
on  additional  factors  that  may  affect 
digestibiUty  and  on  how  digestibility 
coefficients  should  be  adjusted  to  reflect 
these  factors  and  the  other  factors 
mentioned. 

Because  of  the  tight  time  constraints 
that  will  be  on  FDA  if  it  is  to  review  the 
notification  within  120  days,  the  agency 
is  proposing  in  §  101.63(c)(6)  to  require 
that  the  notification  include  a 
certification  that  the  manufacturer  is 
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submitting  all  data  of  which  it  is  aware 
that  pertain  to  the  digestibility  of  the  Eat 
substitute  that  is  the  subject  of  the 
notice.  With  this  certification  in  hand, 
FDA  can  begin  its  review  immediately, 
without  having  to  spend  time  searching 
for  all  available  materials  on  the 
compound. 

FDA  is  also  proposing  in 
§  101.63(c)(6)  to  require  that  the 
manufacturer  certify  that,  for  as  Icmg  as 
it  markets  the  ingredient,  it  will  submit 
any  new  data  about  the  digestibility  of 
the  ingredient  as  it  becomes  available. 
Most  fat  substitutes  that  will  be  the 
subject  of  a  notice  are  quite  new,  and 
thus  it  seems  likely  that  at  least  some 
additional  information  about  them  and 
their  availability  to  the  body  will  be 
forthcoming  after  their  introduction  into 
the  marketplace. 

Proposed  §  101.63(c)(7)  states  that  the 
'  materials  being  submitted  in  the 
notifieation  are  to  be  sent  to  the  Office 
of  Food  Labeling  (HFS-150).  Food  and 
Drug  Administration,  200  C  St.  SW., 
Washington.  DC  20204. 

The  agency  welcomes  comments  on 
issues  that  it  is  proposing  be  addressed, 
and  on  the  material  that  it  is  proposing 
to  require  be  included  in  the 
notlHcation.  Are  there  other  types  of 
studies  that  should  be  required  as  a  part 
of  the  notification?  If  so*  are  there 
validated  methodologies  for  those 
studies?^ 

4.  FDA  Review 

Proposed  §  101.63(d)  provides  that 
FDA  %vill  review  the  notifications  of 
digestibility  coefficients  that  it  receives, 
and  that,  if  the  agency  does  not  object  - 
in  writing  within  120  days  of  its  receipt 
of  a  notification,  the  firms  that  use  that 
fat  substitute  in  their  products  may 
begin  to  make  nutrient  content  claims 
based  on  the  specified  digestibility 
coefficients.  To  ensure  that  both  FDA 
and  the  firm  are  clear  on  that  date,  FDA 
will  notify  the  firm  submitting  the 
notification  of  the  date  on  which  it 
received  the  notification. 

The  agency  anticipates  that  120  days 
will  be  sufficient  time  for  it  to 
determine  whether  there  is  reason  to 
question  the  scientific  basis  for  a 
digestibility  coeffidrat.  While  FDA 


*  PDA'«  review  of  the  extensive  data  in  the  olestra 
food  additive  petition  led  the  agency  to  conclude 
that  nearly  all  of  the  ingested  olestra  remains  intact 
and  is  not  absorbed  (61  FR  3118  at  3127).  Given  the 
extensive  data  in  the  olestra  petition  and  given  the 
agency's  tentative  conclusion  above  that 
unabsorbed  fats  are  not  available  for  use  or  storage 
in  the  body,  and  therefore  are  consistent  with 
public  health  goals  of  reducing  dietary  Eat  intake. 
if  the  agency  adopts  proposed  S  101.63,  it  will 
consider  the  notification  requirements  to  have  been 
met  for  olestra,  and  its  evaluation  of  the  inlomiation 
to  have  been  completed. 


anticipates  that  the  information  to  be 
reviewed  will  be  complex  because  of  the 
inclusion  of  clinical  studies,  the  scope 
of  the  task  is  limited  to  the 
demonstration  of  the  appropriateness  of 
the  digestibility  coefficients  without 
concerns  for  other  factors,  such  as  safety 
or  toxicity.  Therefore,  the  agency 
expects  that  the  information  in  the 
notification  can  be  reviewed         ^^  ^     , 
expeditiously.  '     "-=- 

Even  with  premarket  review,  the 
agency  recognizes  that  new  information 
may  become  available,  or  that  there  may 
be  a  new  understanding  of  data  of 
which  the  agency  is  already  in  receipt, 
that  could  show  that  a  particular 
digestibility  coefficient  is  in  error.  In 
such  a  case,  what  mechanism  should  be 
used  to  respond  to  such  developments? 
Is  it  sufficient  to  notify  the 
manufacturer,  who  would  then  be 
responsible  for  notifying  all  users  of  the 
product?  Should  FDA  publish  a  notice 
in  the  Federal  Re^er?  What  amount  of 
time  should  be  provided  for  making 
label  corrections  before  products 
introduced  into  interstate  commerce 
would  be  considered  misbranded? 
There  is  likely  to  be  considerable 
interest  from  a  broad  segment  of  the 
public  (including  members  of  the 
regulated  industry:  other  Federal,  State, 
and  local  government  agencies; 
intematicmal  government  agencies;  and 
public  interest  groups)  in  inforination 
submitted.  Such  groups  may  wish  to 
review  the  data  and  offer  comments  to 
the  agency.  The  agency  tentatively 
concludes  that  making  the  information 
pubhcly  available  is  the  most  direct  and 
administratively  efficient  way  of 
informing  the  public,  including  the 
scientific  community,  of  the  data  that 
support  a  particular  digestibility 
coefficient.  FDA  requests  comment  on 
this  tentative  judgment. 

To  meet  the  ex{>ected  public  interest 
and  to  provide  guidance  about  the 
contents  of  a  notification  found 
acceptable  by  the  agency,  FDA  is 
considering  establishing  a  procedure  in 
which  it  will  place  all  notifications 
about  which  it  has  not  objected  in  a  file 
at  Dockets  Management  Branch  once  the 
120-day  review  period  has  passed.  Is 
there  a  need  to  call  attention  to  material 
placed  in  a  docket,  perhaps  through  a 
mechanism  such  as  a  notice  of 
availability  published  in  the  Federal 
Register?  Should  the  information  be 
made  available  before  the  completion  of 
FDA's  review?  Are  there  reasons  why 
any  of  these  materials  should  not  be 
made  publicly  available?  Should  FDA 
review  be  based  onfy  on  published 
research  on  the  digestibility  coefficient? 
FDA  is  also  interested  in  comments  on 
whether  there  is  a  need  for  a  compiled 


listing  of  digestibility  coefficients, 
including  those  that  may  be  included  in 
a  regulation  in  part  172  or  184,  in  a 
format  that  is  readily  available  to  the 
public. 

5.  Levels  of  Fat  or  Saturated  Fat 

As  stated  above,  proposed  §  101.«3(b) 
specifies  that  nutrient  content  claims  for 
fat  and  saturated  fat  may  be  made  on  a 
food  product  label  or  labeling  if.  based 
on  the  digestibility  coefficient,  the 
amount  of  available  fat  or  saturated  fat 
meets  the  quantitative  level 
requirements  for  the  claim  in  §  101.62. 

While  the  petition  spoke  only  of 
"reduced  fat"  claims,  its  premise  that 
nutrient  content  claims  can  be  based  on 
the  quantity  of  available  fat  would 
permit  use  of  "fat  fne."  "low  fat,"  and 
similar  saturated  fat  claims  when  the 
digestibility  coefficient  for  the  fat 
substitute  is  small  enough  to  result  in 
amounts  of  available  fat  or  available 
saturated  fat  that  meet  the  criteria  for 
the  claim  (e.g.,  because  olestra  is 
unavailable,  foods  that  contain  olestra 
as  the  only  source  of  analytically 
measured  fat  may  be  eligible  to  bear  a 
"fat  ftee"  claim).  Accordingly,  proposed 
§  101.63(b)  provides  for  the  use  of  all  fat 
and  saturated  fat  claims  defined  in 
§  101.62  to  be  based  on  available  fat  or 
avaifable  saturated  fat. 

To  provide  for  claims  based  on 
availability  of  fat  and  saturated  fat,  FDA 
is  proposing  to  revise  §  101.62(b)(l)(i), 
(b)(2)(i)(A)  and  (b)(2)(i)(B).  (b)(3)(i). 
(b)(4)(i).  and  (b)(5)(i)  by  revising  the 
term  "fat"  to  state  "total  fat  or,  as 
provided  in  §  101.63,  available  fat"  and 
§  101.62(c)(l)(i).  (c)(2)(i).  (c)(3)(i). 
(c)(4)(i),  and  (c)(5)(i)  by  revising  the 
term  "saturated  fat"  or  "saturated  fatty 
acids"  to  state  "saturated  fat  or,  as 
provided  in  §  101.63,  available  saturated 
fat". 

Although  the  petitioner  did  not 
specifically  address  cholesterol  nutrient 
content  claims,  there  are  a  number  of 
references  to  "total  fat"  and  "saturated 
fat"  in  §  101.62(d).  Section  101.62(d) 
defines  when  cholesterol  nutrient  ■ 
content  claims  can  be  made  for  products 
containing  specific  levels  of  total  fat 
(e.g.,  13  g  or  less  per  reference  amount 
customarily  consumed)  and  includes 
limits  on  the  amounts  of  satiu^ted  fat 
that  may  be  in  a  product  for  it  to  bear 
a  cholesterol  nutrient  content  claim. 
FDA  requests  comment  on  whether,  for 
consistency,  the  terms  "total  fat"  and 
"saturated  fat"  in  §  101.62(d)  should  be 
revised  to  specify  "available  fat"  or 
"available  saturated  fat."  The  agency 
also  requests  comment  on  the 
implications  of  such  revisions. 
Specifically,  the  agency  is  interested  in 
whether  such  changes  are  appropriate. 
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and  in  whether  such  changes  will 
facilitate  the  wider  use  of  cholestwol 
nutrient  content  claims.  The  paragraphs 
in  §  101.62(d)  under  consideration  for. 
revision  include  the  following: 
§101.62(d)(l)(i)and{d)(l)(i)(C); 
(d)(l)(u).  (d)(l)(ii)(C)  and  (d){lKii)(D); 
(d)(2)(i)  and  (d)(2)(i)(B);  (d)(2)(ii)  and 
(d)(2){ii)(B);  (d)(2)(iii),  (d)(2)(iii)(B).  and 
(d)(2)(iii)(C);  (d)(2)(iv).  (d)(2)(iv)(B).  and 
(d)(2)(iv)(C);  (d)(3);  (d)(4){i)  and 
(d)(4)(i)(B);  (d)(4)(ii),  (d)(4)(ii)(B).  and 
(d)(4)(ii)(C);  (d)(5)(i)  and  (d)(5)(i)(B):  and 
(d)(5)(ii),  (d)(5)(ii)(B)  and  (d)(5)(ii)(C). 
Should  the  agency  conclude  after  its 
review  of  the  comments  that  these 
changes  are  consistent  with  the  goals  of 
the  nutrient  content  claims  provisions, 
it  will  include  such  changes  in  the  final 
rule. 

Similarly,  the  disclosure  levels  for  the 
nutrient  content  claims  provisions 
found  in  §  101.13(h)(1),  (h)(2),  and 
(h)(3);  the  health  claims  disqualification 
levels  found  in  §  101.14(a)(5),  (a)(5)(i), 
and  (a)(5)(ii);  the  criteria  for  fiber  claims 
found  in  §  101.54(d)(1);  and  the  criteria 
for  "light"  and  "Ute"  nutrient  content 
claims  in  §  101.56  also  include 
references  to  total  fat  and  saturated  fat. 
The  agency  requests  comment  on  the 
impUcations  of  changing  these  sections  • 
of  the  regulations  to  reflect  "available 
fat"  and  "available  saturated  fat." 
Again,  the  agency  will  revise  these 
sections  of  the  regulations  if  it 
concludes,  based  on  comments,  that 
such  changes  are  useful  in  helping 
consumers  to  construct  healthy  diets. 

6.  Nutrition  Labeling 

Nutrient  content  claims  based  on  fat 
availability  could  be  confusing  unless 
§  101.9  is  modified  so  that  the  levels  of 
fat  and  fatty  acids  declared  in  the 
nutrition  label  reflect  the  basis  for 
claims.  Accordingly,  FDA  is  proposing 
to  require  in  §  101.63(e)  that,  when  a 
claim  is  made  for  fat  or  saturated  fat 
under  §  101.63,  the  nutrition  label 
declare  the  amount  of  available  fat  or 
fatty  acids  in  accordance  with  the 
format  requirements  in  proposed 
§  101.9{d)(15).  In  addition,  to  provide 
the  necessary  flexibility  FDA  is 
proposing  to  add  §  101.9(d)(15),  which 
is  discussed  below,  and  to  modify 
§  101.9(c)(2).  (c)(2)(i),  (c)(2)(ii),  and 
(c)(2)(iii)  to  provide  that  foods  that  bear 
adaim  that  is  made  in  compUance  with 
§  101 .63  may  declare  the  grams  of 
available  fat,  saturated  fat^ 
polyunsaturated  fat,  or 
monounsaturated  fat,  respectively,  in 
heu  of  the  usual  declaration  in  the 
nutrition  label.  This  proposed  action 
will  provide  consistency  between  the 
amount  of  available  fat  or  saturated  fat 
that  is  the  basis  for  the  claim  and  the 


amount  of  fat  and  saturated  fat  that  is 
declared  in  the  nutrition  label,  thereby 
preventing  the  consumer  confusion  that 
would  likely  occur  if  declared  amounts 
do  not  meet  the  criteria  for  claims  made. 
Additionally,  if  poly-  or 
monounsaturated  fat  is  declared  on  the 
label,  it  will  ensure  that  the  sum  of  all 
fatty  acid  subcomponents  does  not 
exceed  the  declared  amount  of  total  fat. 

FDA  has  considered,  but  tentatively 
rejected,  the  option  of  allowing  claims 
based  on  levels  of  available  fat  and 
saturated  fat,  while  continuing  to 
require  that  the  analytically-determined 
amount  of  total  fat  and  saturated  fat  be 
declared  in  the  nutrition  label,  with  a 
footnote  outside  of  the  nutrition  label 
explaining  that  the  product  contains  a 
fat  substitute  that  is  only  partially  used 
by  the  body,  thereby  reducing  the 
amount  of  available  fat  and  saturated 
fat.  While  FDA  is  aware  of  two  products 
on  the  market  that  are  using  this 
approach  (Ref.  19),  the  agency  is 
concerned  that  this  approach  is 
cumbersome  and  confusing  to 
consumers  and  may  reduce  consumer 
confidence  in  the  accuracy  of  the  values 
declared  in  the  nutrition  label,  hi 
addition,  this  approach  is  internally 
inconsistent  in  that  it  provides  for 
nutrient  content  claims  based  on  the 
premise  that  fat  affects  the  body  only  to 
the  extent  that  it  Is  available  but  does 
not  use  the  same  basis  for  the 
declaration  of  fat  in  nutrition  labeling. 
FDA  requests  comment  on  its  tentative 
judgment. 

a.  Terminology.  The  agency  is 
proposing  to  continue  to  use  the  term 
"total  fat"  within  the  nutrition  label  of 
products  containing  a  fat  substitute  and 
for  which  the  amount  of  fat  declared  has 
been  calculated  in  accordance  with 
proposed  §  101.63  using  a  digestibility 
coefficient.  FDA  considered  proposing 
to  require  the  use  of  a  different  term, 
such  as  "available  fat,"  with  a  footnote 
stating  that  the  product  contains  a 
speclBed  fat  substitute  that  is  not 
absorbed  (or  is  poorly  absorbed)  and 
possibly  listing  the  amount  of  fat 
present  in  the  food  that  is  not  used  by 
the  body.  However,  the  agency  is 
concerned  about  consumers'  reactions 
to  the  introduction  of  a  new  term  on  the 
nutrition  label  and  about  their  ability  to 
understand  and  use  the  additional 
information.  Coosumers  have  had  just 
over  2  years  to  adjust  tu  new  food  labels 
that  resulted  from  the  implementation 
of  the  1990  amendments.  While  recent 
consumer  studies  have  shown  a  very 
positive  consumer  response  and 
increased  use  of  nutrition  labeling  (Ref. 
20),  this  consumer  confidence  and  trust 
in  the  nutrition  facts  panel  needs  to  be 


nurtured  rather  than  challenged  by  the 
introduction  of  new  terms  and  concepts. 

The  agency  is  concerned  that  some 
persons  may  believe  that  the  term  "total 
fat"  is  misleading  if  the  amounts 
declared  represent  only  the  amounts  of 
available  fat,  not  analytically 
determined  levels  of  total  fat.  However, 
when  scientiftc  studies  show  that  a  fat 
substitute  is  not  absorbed  or 
metabolized  by  the  body,  the  resulting 
declared  value  for  fat  would  represent 
the  total  fatty  acids  providing  energy.  In 
the  nutrition  labeling  final  rule,  FDA 
stated  that  the  definition  of  "fat"  that  it 
had  adopted  included  all  sources  of 
fatty  acids  providing  energy  (58  FR  2079 
at  2087).  Additionally,  the  Food  and 
Agriculture  Organization  of  the  United 
Nations  and  the  World  Health 
Organization  Expert  Consultation  on 
Fats  and  Oils  in  Human  Nutrition, 
consistent  with  guidelines  provided  by 
the  Godex  Alimentarius  Commission, 
recommends  that  fat  be  defmed  for 
nutrition  labeling  purposes  as  fhe  "sum 
of  all  fatty  acids  providing  eneray"  (Ref. 
21).  Because  the  portion  of  the  fat 
source  that  is  not  available  to  the  body 
is  not  providing  energy,  FDA  tentatively 
concludes  that  it  is  not  misleading  to 
use  the  term  "total  fat"  to  represent  the 
amount  of  fat  available  for  use  by  the 
body.  FDA  seeks  comment  on  this 
tentative  conclusion.  For  example,  what 
are  its  impUcations  for  how  the  amount 
of  fat  from  other,  natural  sources  is 
declared? 

b.  Declaration  of  percent  of  Daily 
Value  (DV)  for  fat.  Current 

§  101.9(d)(7)(ii)  states  that  the  percent 
DV  shall  be  calculated  "by  dividing 
either  the  amount  declared  on  the  label 
for  each  nutrient  or  the  actual  amount 
of  each  nutrient  (i.e.,  before  rounding) 
by  the  DRV  [Dally  Reference  Value]  for 
the  nutrient  *  *  *."  Inasmuch  as  FDA  is 
proposing  to  revise  §  101.9(c)(2)  to  allow 
for  the  declaration  of  available  fat,  the 
agency  does  not  consider  it  necessary  to 
modify  §  101.9(d)(7)(ii)  to  allow  the 
percent  DV  declaration  to  represent  the 
available  amount  of  fat 

c.  Footnote  and  format  requirements. 
The  agency  is  proposing  that,  when  a 
digestibility  coefficient  has  been  used  to 
calculate  the  amount  of  fat  declared  in 
nutrition  labeling,  a  footnote  be 
included  within  the  nutrition  label 
stating  that  the  declared  amount  of  fat 
represents  an  adjusted  amount  based  on 
the  digestibility  of  the  fat  source.  The 
footnote  will  serve  the  purpose  of 
informing  both  consumers  and  FDA  that 
the  amount  declared  has  been  adjusted 
to  account  for  digestibility.  During  a 
compliance  che(^,  this  notification  will 
alert  the  agency  to  adjust  analytically 
determined  values  for  fat  and  fotty  adds 
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'^'  '  ^bearding  to  digestibility  coefficients 
submitted  in  compliance  with  the 

^        notification  procedure  in  proposed 

•'  ^101.63. 

''  A  number  of  different  possible 

footnote  statements  could  be  used  to 
signal  the  fact  that  "total  fat"  and  any 
£Btty  acid  content  declarations  have 
been  adjusted  to  reflect  reduced 
availability.  For  example,  direct 
reference  to  the  adjustment  could  be 
made  with  statements  such  as  "Fat 
content  adjusted  for  reduced  availability 
of  fat  from  [name  of  ingredient]," 
"Ac^usted  f(M'  reduced  absorption  of 
[name  of  ingredient],"  or  "Represents  an 
amount  adjusted  for  absorption  of 
[name  of  ingredient]."  It  may  be  that 
mention  of  the  fat  substitute  and  the  fact 
that  it  has  limited  availability  would  be 


iufRcient  to  alerreoAsmnms  to  the  filet 
that  total  fidt  and  any  fatty  add  contents 
have  been  adjusted.  Such  a  statement 
might  be  "This  product  contains  [name 
of  inffvdien^,  which  is  only  peitly 
available."  Alternatively,  consumers 
may  be  better  informed  by  statements 
that  include  the  quantitative  amount  of 
the  fat  substitute  and  the  digestibility 
coefficient,  through  use  of  statements 
such  as  "Each  serving  contains  9  g  of 
[name  of  ingredient],  which  is  only 

%  absorbed  by  the  body."  FDA  is 

seeking  comment  on  the  type  of 
statement  that  will  most  simply  and 
understandably  communicate  the  fact 
that  the  declared  values  for  total  fat  and 
any  fatty  acids  have  been  adjusted  to 
represent  the  amount  of  fat  and  fatty 


aeids  availoble^o  the  body.  The  agency 
urges  coramenters  to  test  the  utiHty  of 
a  variety  of  possible  statements  and  to 
submit  the  results  of  such  tests  during 
the  comment  period. 

To  assist  consumers  in  locating  the 
footnote,  FDA  is  proposing  in 
§  101.9(d)(lS)  that  the  declaration  of  the 
number  of  ^rams  of  available  fat  and  of 
any  fatty  acids  each  be  followed  by  an 
asterisk  or  other  symbol  that  refers 
consuimers  to  the  footnote.  To  increase 
its  prominence,  the  agency  is  proposing 
that  this  footnote  be  placed  above  ttie 
percent  DV  footnote  required  by 
§  101.9(d)(9)  and  separated  from  that 
footnote  by  a  hairline  (see  FIGURE  1 
sample  label). 
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Figure  1 


Fudge  Covered 
Sandwich  Cookies 


Rfiduccd  Fst 

25%  less  fat  than  leading  fudge 

covered  sandwich  cookie 


These  cookies:  4.5g  fat 
Leading  brarxl:  6g  fat 


Nutrition  Facts 

Serving  Size  1  cookie  (25g) 
Servings  Per  Container  24 


Amount  Par  Serving 

Calories  100                  Cakxies  from  Fat  40 

%Oaltf 

Value** 

Total  Fat  4.5g* 

7% 

Saturated  Fat  3g* 

15% 

Polyunsaturated  Fat  Og* 

Morwunsaturated  Fat  1g* 

Ctiolasterol  Omg 

0% 

Sodium  65fng 

3% 

Total  Carbohydrate  I3g 

4% 

Dietary  Fil)er  1g 

4% 

Sugars  8g 

Protein  1g 

Vitamin  A  0% 


Vitamin  0  0% 


Cak:tumO% 


Iron  2% 


'  Fat  content  adiusted  for  reduced  availat3ity  of  fat 
from  CnameoTingradien^.  


'Percent  Daily  Values  are  tiased  on  a  2.000  calorie  diet 
Your  daily  values  may  be  higher  or  lower  depending  on 
your  calorie  needs: 

Cakxies:  2j000 


Total  Fat 
Sal  Fat 
ChotesMTOl 
Sodium 

Total  Caft>ohydrate 
Dietary  Filler 


Less  than 

65g 

Less  than 

20g 

Lessttian 

300mg 

Less  than 

2.400mg 

300b 

26g 

2.S00 
80g 

25g 
300mg 
2.400mg 
375g  . 
309 


nUJNQ  CODE  4tW-*1-C 

Short  phrases,  such  as  those 
discussed  above,  should  be  sufficient  to 
inform  both  consumers  and  FDA  that 
the  amount  declared  has  been  adjusted 
to  account  for  digestibility.  However,  it 
is  likely  that  health  professionals  and 
some  knowledgeable  consumers  may 
wish  to  obtain  more  information,  such 
as  the  percent  digestibility  of  the  fat 
substitute  or  the  amount  of  that 
ingredient  in  a  serving  of  the  food.  The 
agency  requests  comments  on  how  such 
information  could  best  be  provided  if 
this  proposed  rule  is  adopted.  Should 
the  additional  information  be  contained 
in  the  footnote?  If  not,  is  it  sufficient  for 
manufacturers  of  products  containing 


such  fat  sub^itutes  to  provide  a  phone 
number  or  address  for  consumers  and 
health  professionals  to  use  to  obtain 
desired  information? 

In  regard  to  the  calorie  conversion 
footnote  provided  for  in  §  101.9(d)(10) 
(i.e.,  "Calories  per  gram:  fat  9, 
carbohydrate  4,  protein  4"),  the 
petitioner  argued  that  the  requested 
action,  i.e.,  allowing  a  digestibility 
coefficient  to  be  applied  to  total  fat  and 
to  other  labeled  fat  values,  would 
resolve  an  inconsistency  in  the  nutrition 
label  that  could  exist  when 
manufacturers  use  a  food  factor  other 
than  9  to  calculate  the  calories  from 
declared  levels  of  total  fat.  FDA  agrees 
that  the  proposed  action  could  resolve 


this  inconsistency.  However,  the  agency 
points  out  that,  in  the  August  18, 1993, 
technical  amendments  to  the  nutrition 
labeling  final  rule  (58  FR  44063  at 
44067).  FDA  amended  §  101.9(d)(10)  to 
make  the  calorie  conversion  footnote 
voluntary.  Therefore,  the  petitioner's 
concerns  about  inconsistency  in  the 
nutrition  label  are  easily  adchessed  by 
omitting  the  calorie  conversion  footnote 
from  the  nutrition  label.  The  agency 
requests  comment  on  whether,  to 
prevent  any  confusion  on  the 
consumer's  part,  the  optional  calorie 
conversion  footnote,  in  fact,  should  be 
prohibited  where  the  amount  of  fat 
declared  is  adjusted  to  reflect 
availability,  and  attention  is  drawn  to 
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that  £M:t  by  the  presence  of  an 
explanatory  footnote. 

7.  Compliance 

FDA  notes  that  this  proposal  would 
require  that  manufacturers  provide  the 
agency  with  data  in  support  of  a 
digestibility  coefficient  for  a  specific  fat- 
based  Eat  substitute.  However,  if  the 
proposal  is  adopted,  the  basis  for 
calculating  declared  amounts  of 
available  fat  and  fatty  acids  in  a  food  in 
which  a  fat  substitute  is  used  in 
combination  with  other  conventional  fat 
ingredients  will  be  known  only  by  the 
manufactiuer  of  the  finished  fbod.  If 
FDA  is  to  be  able  to  determine  whether 
the  amount  of  available  fat  declared  in 
nutrition  labeling  accurately  reflects  the 
amount  of  fat  actually  available  from  the 
fbod,  the  agency  will  need  to  know  the 
amount  of  the  fat  substitute  in  the 
finished  food. 

Accordingly,  FDA  is  proposing  in 
§  101.g(g)(10)  to  require  that,  when  a 
food  bears  a  claim  in  accordance  with 
proposed  §  101.63  and  declares 
available  fat  and  fatty  acids  in  nutrition 
labeUng,  records  and  underlying  data 
that  support  the  amounts  declared  in 
nutrition  labeUng  be  made  available  by 
the  manufacturer  of  the  finished  food  to 
appropriate  regulatory  officials  upon 
request.  This  requirement  is  similar  to 
that  proposed  by  FDA  on  February  2, 
1996  (61  FR  3885)  which,  if  finalized  as 
proposed,  would  require,  in  specified 
circumstances,  that  records  be  retained 
and  be  made  available  for  inspection 
when  certain  nutrient  content  and 
health  claims  are  made. 

Such  records  inspection  would  allow 
the  agency  to  evaluate  the  declared 
amounts  of  available  fat  by  using 
company  records,  identifying  the 
amount  of  the  fat  substitute  in  the 
product,  subtracting  that  amount  from 
analytically  determined  amounts  of  total 
fat,  and  applying  the  digestibility 
coefficient  to  the  amount  of  the  fat 
substitute  present  in  a  serving  of  the 
food.  The  sum  of  the  amount  of  total  fat 
remaining  after  subtraction  of  the 
weight  of  the  fat  substitute  plus  the 
amount  of  the  digestible  portion  of  the 
fat  substitute  should  equal  the  weight  of 
available  fat  declared  on  the  label. 

FDA  notes  that  it  has,  on  a  number  of 
occasions,  determined  that  adequate 
enforcement  of  labeling  rules  would  be 
possible  only  if  the  agency  can  review 
the  information  that  a  manufacturer  has 
developed  to  support  the  statements  on 
its  food  labels.  For  example,  in  the 
January  6,  1993,  final  rule  on  serving 
sizes  (58  FR  2229  at  2271),  FDA 
provided  that  manufacturers  of  aerated 
foods  could  substitute  a  volume-based 
measure  for  a  weight-based  reference 


amount  as  the  basis  for  determining  a ' 
product's  serving  size.  However,  „    . 
manufacturers  who  choose  this    V  ^ 
approach  must  make  available  upon 
request  certain  information,  including  a 
detailed  protocol  and  records  of  all  data 
used  to  arrive  at  the  density-adjusted 
reference  amount  (58  FR  2272, 
§  101.12(e)).  bi  the  nutrient  content 
claims  final  rule,  FDA  also  imposed  a 
record^  requirement  on  firms  that  use  a 
broad  based  reference  nutrient  value  for 
claims  such  as  "light"  (58  FR  2302  at 
2365.§lO1.130)(l)(ii)(A)). 
"  The  agency  tentatively  concludes  that 
a  similar  records  requirement  for  foods 
declaring  available  fat  in  the  nutrition 
label  is  necessary  for  efficient 
enforcement  of  the  act.  CompUance  with 
this  records  inspection  provision  would 
not  entail  the  creation  of  any  new 
information  or  the  compilation  of  any 
special  records.  Rather,  firms  would 
simply  need  to  provide  the  agency  with 
access  on  request  to  information  that 
they  should  already  possess. 

FDA  advises  that  if  information  on  the 
amount  of  the  fat  substitute  in  a  serving 
of  food  is  not  forthcoming  because,  for 
example,  finns  believe  the  agency  has 
no  authority  to  obtain  this  information, 
it  may  well  decide  not  to  adopt  this 
proposal.  Without  this  information, 
FDA  cannot  ensure  that  the  quantitative 
claims  are  valid.  Without  such 
assurance,  the  risks  of  consumer 
deception  would  outweigh  any  gain 
from  the  availability  of  claims  based  on 
the  amount  of  available  fat. 

8.  Misbranding 

Proposed  §  101.63(f)  provides  that  a 
food  product  will  be  deemed  to  be 
misbranded  under  section  403(r)(l)(A) 
of  the  act  if  it  bears  a  claim  based  on 
availability  of  fat  or  fatty  acids  fi-om  a 
fat  substitute,  and  FDA  has  written  an 
objection  based  on  its  review  of  the 
notification  submitted  under 
§  101.63(c),  or  if  a  product  is  marketed 
bearing  claims  based  on  the  available 
level  of  fat  or  fatty  acids  without  the  fat 
substitute  having  been  the  subject  of  a 
notification  procedure  in  §  101.63. 
Section  403(r)(l)(A)  of  the  act  requires 
that  claims  that  characterize  the  level  of 
nutrients  in  a  food  use  terms  that  are 
defined  in  regulations.  In  this  proposal, 
FDA  has  structured  the  definition  of  fat 
and  fatty  acid  claims  that  are  based  on 
fat  availability  to  include  compliance 
with  the  notification  procedures  in 
§  101.63(c).  In  addition,  proposed 
§  101.63(1)  reflects  the  fact  that  products 
that  make  a  claim  based  on  fat 
availability,  but  for  which  there  has  not 
been  compliande  with  §  101.63,  would 
be  misbranded  under  section  403(a)  of 


the  act  because  their  label  would  be 
misleading. 

D.  Conforming  Amendment 

The  agency  is  proposing  to  revise 
%  101.13(o)  to  clarify  that,  when  a  Cat 
source  is  used  in  compliance  with 
proposed  §  101.63.  under  which  FDA  is 
notified  of  the  digestibility  coefficient, 
compliance  with  the  requirements  for 
nutrient  content  claims  for  fat  and  fatty 
acids  may  take  the  coefficient  into 
account  rather  than  just  the  fat 
measured  by  the  analytical 
methodologies  prescribed  for 
determining  compliance 
under§  101.9(g). 

E.  Overview  of  Issues  Related  to 
Availability 

While  FDA  has  decided  to  grant  the 
petition  in  part  and  to  proceed  with  this 
rulemaking  to  provide  for  the  use  of 
claims  based  on  available  fat  content 
and  the  declaration  of  available  fat  in 
nutrition  labeling,  an  opportunity  for 
public  comment  is  being  provided  to 
address  wider  issues  regarding  the  use 
of  availability  as  the  basis  for  nutrient 
content  claims  and  nutrition  labeling  as 
follows:  (1)  Will  the  proposed  action 
discourage  innovation  in  the 
development  of  nonfat  fat  substitutes 
(i.e.,  protein-  and  carbohydrate-based  fat 
substitutes)?  (2)  Are  there  greater  health 
benefits  in  replacing  all  or  part  of  the  fat 
in  a  traditional  food  with  a  protein-  or 
carbohydrate-based  fat  substitute?  (3) 
How  will  the  replacement  of 
conventional  fats  with  a  fat  substitute 
with  reduced  availability  affect  dietary 
goals,  such  as  encouraging  consumers  to 
choose  foods  that  are  high  in  complex 
carbohydrates?  (4)  Will  providing  for 
the  declaration  of  amounts  of  available 
fat  on  the  nutrition  label  promote  a 
significant  increase  in  the  use  of  very 
long  chain  (>C18)  fatty  acids  in  place  of, 
common  dietary  fatty  acids  (C12-C18)? 
(5)  Are  there  any  safety  concerns 
associated  with  such  a  shift? 

Additionally,  if  the  proposed  action 
does  not  become  a  final  rule  because  of 
objections  to  the  principle  of  providing 
for  claims  and  nutrition  labeling  based 
on  availability,  are  there  other,  more 
appropriate  ways  to  inform  consumers 
of  the  amount  of  available  fat  in  a  food 
product?  Comments  ai'e  requested  on 
these  issues. 

FDA  has,  on  a  number  of  occasions, 
raised  the  issue  of  nutrient  availability. 
For  example,  in  the  Federal  Register  of 
August  29,  1978  (43  FR  38575  at  38576). 
the  agency  stated  that  it  intended  to 
publish  a  proposal  on  availability 
requirements  of  iron  sources  used  to 
fortify  foods.  At  the  time,  however,  FDA 
did  not  have  sufficient  information  on 
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availability  of  iron  from  di^rent 
sources  or  on  how  to  best  measure  iron 
availability  in  foods.  Consequently,  the 
agency  did  not  publish  a  proposal. 
Since  that  time,  significant  research  has 
been  done  to  evaluate  availability  of 
diflierent  nutrients  and  food 
components.  Basing  fat  claims  on 
amoimts  of  available  Cat  could  set  a 
precedent  for  doing  so  with  other 
nutrients,  such  as  iron  and  calcium.  Is 
there  sufficient  data  to  consider  labeling 
issues  based  on  the  availability  of 
nutrients  other  than  fat,  and,  if  so,  how 
might  consumers  be  affected? 

m.  Analjrsis  of  Impacts 

FDA  has  examined  the  economic 
implications  of  the  proposed  rule  as 
required  by  Executive  Order  12866  and 
the  Regulatory  Flexibility  Act  (5  U.S.C. 
601-612).  Executive  Order  12866  directs 
agencies  to  assess  all  costs  and  ben^ts 
of  available  regulatory  alternatives  and, 
when  regulation  is  necessary,  to  select 
the  regulatory  approach  that  maximizes 
net  benefits  (including  potential 
economic,  environmental,  public  health 
and  safety  effiects;  distributive  impacts; 
and  equity).  Executive  Order  12866 
classifies  a  rule  as  significant  if  it  meets 
any  one  of  a  niunber  of  specified 
conditions,  including  having  an  annual 
effect  on  the  economy  of  $100  million 
or  adversely  affecting  in  a  material  way 
a  sector  of  the  economy,  competition,  or 
jobs,  or  if  it  raises  novel  legal  or  policy 
issues.  IJP  a  rule  has  a  significant  impact 
on  a  substantial  number  of  small 
entities,  the  Regulatory  Flexibility  Act 
requires  agencies  to  analyze  options  that 
would  minimize  the  economic  impact  of 
that  rule  on  small  entities.  FDA  finds 
that  this  proposed  rule  is  not  a 
significant  rule  as  defined  by  Executive 
Oder  12866.  Similarly,  it  has  been 
determined  that  this  rule  is  not  a  major 
rule  for  the  purpose  of  congressional 
review  (Pub.  L.  104-121). 

FDA  is  proposing  to  allow  the 
declaration  of  available  amounts  of  fiat 
and  fatty  acids  in  nutrition  labeling 
when  fat-based  fat  substitutes  are  used. 
FDA  also  is  providing  for  definitions  for 
claims  based  on  amounts  of  available  fat 
and  fatty  acids  in  a  food.  Currently 
available  fat-based  fat  substitutes 
include  such  substances  as  salatrim, 
caprenin,  and  olestra.  This  rule  will  not 
result  in  any  changes  for  manufacturers 
of  products  containing  olestra  because, 
in  the  food  additive  approval,  FDA 
determined  that  olestra  will  not  be 
counted  as  a  fat. 

A.  Benefits 

If  finalized,  the  proposal  to  provide  an 
expanded  definition  of  fiat  claims  based 
on  available  fat  would  give 


manufacturers  a  way  to  promote 
products  containing  novel  fat 
ingredients,  thereby  encouraging 
innovation  and  increasing  consimiers' 
product  choices  in  planning  healthy 
diets. 

B.  Costs 

There  are  two  different  ways  in  which 
the  rule  imposes  costs:  (1)  Revising 
existing  labels  to  reflect  the  new 
regulations;  and  (2)  data  gathering  and 
premarket  notification. 

Any  food  manufacturer  currently 
using  claims  based  on  available  fat  for 
foods  containing  fot-based  fat 
substitutes  may  have  to  change  their 
labels  to  reflect  the  new  regulations. 
Such  labels  may  be  changed  to  reflect 
proper  wording  of  the  claim  as  allowed 
by  FDA.  To  continue  to  use  the  claims, 
manufacturers  will  have  to  alter  the 
nutrition  facts  panel  on  their  products 
so  that  the  amount  of  fat  that  is  reported 
reflects  the  amount  that  is  available. 
FDA  is  aware  of  very  few  products 
containing  fat-based  fat  substitutes  on 
the  maii;et.  FDA  is  aware  of  two 
manufacturers  marketing  products 
containing  a  fat-based  fat  substitute 
(other  than  olestra)  for  which  claims  are 
made.  However,  because  of  recent 
emphasis  on  reducing  intakes  of  fat. 
FDA  expects  that  many  products 
containing  fat-based  fat  substitutes  will 
be  marketed  in  the  future.  Because  of 
the  small  number  of  such  products 
currently  in  existence,  few  if  any  labels 
will  be  modified  as  a  result  of  this 
proposed  regulation  if  made  final. 
Therefore,  the  label  revision  costs  of  this 
proposed  regulation  will  be  minimal. 

Tne  second  way  in  which  the  rule 
imposes  costs  is  in  the  premarket 
notification  requirements  for  the 
digestibility  coefficient.  If  this  proposal 
is  adopted,  producers  of  fat  substitutes 
will  be  required  to  notify  FDA  of  their 
intent  to  market  fat  substitutes  that 
could  provide  the  basis  for  nutrient 
content  claims  based  on  availability  and 
to  provide  the  agency  with  data 
supporting  a  digestibility  coefficient. 
Thus,  the  fat  substitute  will  be  tested  to 
determine  the  digestibility  coefficient. 
FDA  estimates  that  the  cost  of  testing  a 
fat  substitute  to  determine  digestibility 
will  be  in  excess  of  $100,000  and 
periiaps  as  high  as  $1  million.  It  is  not 
clear  that  the  costs  of  the  initial 
notification  will  be  significantly  more 
than  the  current  cost  of  FDA  approval 
of  a  substitute.  However,  FDA  is  also 
proposing  to  require  the  notifier  to 
continue  to  sublhit  any  information 
related  to  the  availability  of  the  fat 
substitute  of  which  it  becomes  aware  to 
FDA  as  long  as  the  ingredient  is 
marketed.  Therefore,  producers  will 


continue  to  bear  the  costs  of  informing 
PDA  of  any  new  information  pertaining 
to  the  digestibility  of  the  fat  substitute 
that  becomes  available.  FDA  is  not 
proposing  to  require  that  firms  continue 
to  generate  or  actively  seek  out  new 
data,  only  that  they  provide  FDA  with 
any  data  of  which  they  become  aware. 
Therefore,  although  not  zero,  the  costs 
will  not  be  significant. 

C  Regulatory  Options 

1.  Approval  of  the  Nutrient  Content 
Claim 

One  option  available  to  FDA  is  to 
deny  the  petition  for  nutrient  content 
claims  based  on  the  availability  of  fot 
Because  the  marketability  of  fat-based 
fat  substitutes  depends  on  the 
manufacturers  ability  to  market  the  food 
containing  them  as  lower  in  fat,  if  FDA 
were  to  select  this  option,  firms  would 
not  have  any  reason  to  develop  fat 
substitutes  that  are  less  bioavailable. 
Therefore,  FDA  would  be  stifling 
innovation.  Also,  if  FDA  were  to  deny 
the  petition,  consumers  would  not 
benefit  from  the  availability  of  lower 
available  fat  foods. 

2.  Premarket  Approval 

As  an  alternative  to  premarket 
notification,  FDA  considered  the 
options  of  premarket  approval  of  the 
digestibility  coefficient  and  postmarket 
notification.  A  premarket  approval  of 
the  digestibility  coefficient  would  result 
in  the  manufacturer  not  being  able  to 
market  a  food  containing  a  fat-based 
substitute  until  FDA  has  published  in 
the  Federal  Register  its  approval  of  the 
coefficient.  This  option  could  result  in 
great  delays  in  marketing  a  product  and 
would  be  more  costly  to  all  parties 
involved — the  firms,  the  consumer,  and 
the  government.  However,  this  opticm 
would  provide  all  parties  with  greater 
certainty  about  the  information 
provided  on  the  label. 

3.  Postmarket  Notification 

In  contrast  to  a  premarket  notification, 
under  a  postmarket  notification 
requirement  the  manufacturer  can 
market  the  food  prior  to  notifying  FDA. 
However,  although  a  postmaricet 
notification  clearly  does  not  cause  a 
delay  in  placing  the  product  in  the 
marketplace,  it  is  not  clear  that  a 
premarket  notification  requirement 
would  cause  any  delay  in  marketing  the 
food  because  manufacturers  would 
account  for  the  FDA  review  period  in 
their  timeframes.  FDA  requests 
comments  on  whether  the  options  of 
postmarket  notification  and  premaricet 
notification  are  significantly  different 
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with  respect  to  delays  in  marketing 
foods. 

A  postmarket  notification  might  result 
in  greater  uncertainty  about  the 
nutritional  content  of  the  food.  Also,  if 
FDA  were  to  determine  that  the 
digestibility  coefficient  is  inaccurate  or 
inappropriate  after  the  product  is 
marketed,  then  the  manufacturer  will 
incur  significant  costs  to  remove  the 
product  from  the  market,  reanalyze  the 
digestibility,  revise  the  labeling,  and  try 
again  to  market  the  product.  Similarly, 
if  the  digestibility  coefficient  is  wrong, 
then  consumers  could  be  harmed  if  the 
foods  they  believe  are  low  fat  are  not  ifi 
Cact  low  fat. 

4.  Sunset  Provision 

Another  regulatory  option  available  to 
FDA  would  be  to  limit  the  length  of  the 
time  for  which  the  notifier  is  required 
to  continually  submit  information  to 
FDA.  This  option  would  reduce  costs  by 
reducing  the  amount  of  information  that 
must  be  provided  to  FDA.  Although 
significant  information  may  be 
generated  with  experience  in  marketing 
the  product,  at  some  point  in  time,  the 
marginal  cost  of  that  information  may 
exceed  the  marginal  benefit.  FDA 
requests  comments  on  this  option, 
including  how  long  the  manufacturer 
should  be  required  to  update  the 
notification. 

5.  Multiple  Digestibility  Coefficients 

FDA  is  raising  questions  about 
whether  it  is  appropriate  to  establish 
one  digestibility  coefficient  for  fiat  and 
its  fatty  add  subcomponents  for  all 
approved  uses  of  a  fat  substitute,  or 
whether  different  digestibility 
coefficients  should  be  established  for 
each  fatty  acid  subcomponent  and  for 
different  uses.  If  different  food 
components  and  different  processing 
methods  significantly  affiect  the 
digestibility  of  fat,  then  different 
coefficients  may  be  appropriate  for 
different  foods  or  different  conditions  of 
use.  If  one  digestibility  coefficient  is 
appropriate  for  all  approved  uses,  then 
the  necessary  tests  will  be  conducted 
once  as  a  part  of  the  initial  development 
and  approval  of  the  fat  substitute. 

The  ability  to  make  a  nutrient  content 
claim  based  on  the  availability  of  the  fat 
then  will  apply  to  all  producers  of  foods 
that  include  the  fat  substitute.  However, 
if  FDA  determines  that  one  digestibility 
coefficient  for  all  uses  is  not 
appropriate,  then  the  digestibility  of  the 
fat  substitute  will  need  to  be  tested,  and 
a  new  notification  submitted,  as 
appropriate  when  the  fat  substitute  is 
used  under  conditions  that  would 
change  its  digestibility.  Because  there 
are  no  official  methods  for  determining 


the  digestibility  of  a  Eat  substitute,  FDA 
cannot  estimate  the  costs  of  performing 
new  tests  for  each  use.  The  agency  is 
aware  however  that,  animal  tests  are 
relatively  costly,  in  excess  of  $100,000 
per  test  and  perhaps  as  high  as'Sl 
million.  The  digestibility  of  the  fat 
substitute  is  likely  to  be  tested  only  for 
those  uses  for  which  the  expected 
revenues  will  exceed  the  costs  of  the 
tests  and  premarket  notification. 
Because  testing  is  a  high  fixed  cost, 
digestibility  coefficients  would  only  be 
determined  for  products  with  a  -^ 
sufficiently  high  volume. 

D.  Regulatory  Flexibility 

FDA  has  also  considered  the  impact 
of  the  premarket  notification  on  small 
entities.  None  of  the  firms  currently 
marketing  fat-based  fat  substitutes,  or 
the  foods  that  contain  them,  are  small. 
Therefore,  the  only  potential  for  impact 
on  small  entities  would  be  if  this  rule 
creates  barriers  to  entry  into  markets  for 
either  fat-based  fat  sufa«titutes  or  the 
products  that  contain  them.  The 
incremental  cost  of  developing 
digestibility  data  and  submitting  it  to 
FDA  is  not  expected  to  be  large  relative 
to  the  cost  of  seeking  approval  for  fat 
substitutes.  In  fact,  because  fat-based  fat 
substitutes  are  developed  specifically 
because  of  their  reduced  digestibility, 
digestibility  testing  for  the  initial 
intended  uses  may  be  a  part  of  the 
development  of  the  fat  substitute.  FDA 
requests  comments  on  whether  the 
incremental  costs  of  the  notification 
requirements  themselves  are  likely  to 
create  barriers  for  the  ability  of  small 
firms  to  develop  or  manufacture  fat- 
based  fat  substitutes. 

However,  whether  or  not  the 
notification  requirements  will  create 
barriers  for  the  ability  of  small  entities 
to  develop  or  manufacture  foods  that 
contain  fat-based  fat  substitutes  depends 
on  whether  or  not  one  digestibility 
coefficient  is  detehnined  to  be 
appropriate  for  all  approved  food  uses. 
If  one  coefficient  is  appropriate,  then 
this  rule  is  not  expected  to  create  any 
significant  difficulties  for  small  firms. 
However,  if  a  separate  digestibility 
coefficient  is  required  for  each  approved 
use  of  a  fat  substitute,  then  this  rule  may 
create  barriers  to  entry  for  small  firms. 
As  stated  previously,  the  cost  of  testing 
the  fat-based  fat  substitute  for  a 
particular  use  and  submitting  a 
-notification  will  be  prohibitive  if  the 
potential  use  is  of  sufficiently  low 
volume.  This  situation  will  primarily 
occur  in  niche  markets,  which  are 
dominated  by  small  firms.  Certain  small 
firms  might  not  be  able  to  take 
advantage  of  the  opportunity  to  market 
their  product  based  on  the  amount  of 


available  fat.  FDA  cannot  predict  how 
many  small  firms,  if  any,  might  be 
prevented  from  using  nutrient  content 
claims  based  on  available  fat  should 
different  digestibility  coefficients  be 
required  for  each  approved  use  of  a  Eat 
substitute.  However,  given  recent 
interest  in  reducing  intakes  of  fat.  it  is 
likely  that  many  small  firms  will  have 
a  desire  to  use  fat-based  fat  substitutes 
and  make  claims  based  on  available  f^. 

FDA  requests  comments,  especially 
from  small  firms,  on  the  economic 
implications  of  this  proposal, 
specifically  with  respect  to  barriers  to 
entry  that  might  be  created  by  a 
provision  for  different  coefficients  for 
each  approved  use. 

Because  of  concerns  regarding 
potential  barriers  to  entry,  if  different 
digestibility  coefficients  are  necessary 
for  diffierent  uses  of  a  fat-based  fat 
substitute,  it  may  cause  a  significant 
impact  on  small  entities. 

rv.  The  Paperwork  Reduction  Act  of 
1995 

This  proposed  rule  contains 
information  collection  requirements  that 
are  subject  to  public  comment  and 
review  by  the  Office  of  Management  and 
Budget  (OM6)  under  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C.  3506 
and  3507).  Therefore,  in  accordance 
with  5  CFR  part  1320.  a  description  of 
the  information  collection  requirement 
is  given  below  with  an  estimate  of  the 
annual  collection  of  information 
burden.  Included  in  the  estimate  is  the 
time  for  reviewing  instructions, 
gathering  necessary  information,  and 
completion  and  submission  of  the 
notice.  Also  included  is  the  time 
necessary  Im  retaining  records  and 
making  them  available  to  appropriate 
regulatory  officials. 

FDA  is  soliciting  comments  to:  (1) 
Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility;  (2)  evaluate  the 
acciiracy  of  the  agency's  estimate  of  the 
burden  of  the  proposed  collection  of 
information;  (3)  evaluate  the  quality, 
utility,  and  clarity  of  the  information  to 
be  collected;  and  (4)  minimize  the 
burden  of  the  collection  of  information 
on  those  who  are  to  respond,  including 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology,  when  appropriate. 

Title:  Notification  of  fat  substitute 
digestibility  coefficient. 

Description:  Section  403(r)  of  the  act 
requires  that  food  bearing  nutrient 
content  claims  be  labeled  in  compliance 
with  regulations  issued  by  FDA.  FDA 


Federal  Register  /  Vol.  61,  No.  246  /  Friday,  December  20,  1996  /  Proposed  Rules  67257 


has  issued  regulations  in  §  101.62(b)  and 
(c)  for  nutrient  content  claims  that  may 
be  used  to  characterize  the  level  of  fat 
and  fatty  acids  in  food  products.  Among 
other  things,  §  101.62(b)  and  (c)  define 
specific  levels  of  fat  that  may  not  be 
exceeded  for  a  food  product  to  bear 
specific  nutrient  content  claims 
concerning  fat  or  fatty  acids. 

The  regulations  set  forth  in  this 
proposed  rule  provide  that  the 
digestibility  of  fat  or  fatty  acids  can  be 
used  as  a  basis  for  determining  whether 
a  food  complies  with  the  level 
requirements  established  in  §  101.62(b) 
and  (c)  for  nutrient  content  claims  for 
fat  or  fatty  acids.  The  proposed  rule 
requires  that  manufacturers  that  intend 
to  market  a  fat-based  substitute  whose 


reduced  availability  can  be  relied  upon 
as  the  basis  for  nutrient  content  claims 
for  fat  or  fatty  acids  notify  FDA  at  least 
120  days  before  marketing  the 
substance.  Such  notification  shall 
include  data  and  other  appropriate 
information  to  establish  the 
appropriateness  of  the  digestibility 
coefficients  to  be  used  for  the  substance 
and  a  certification  that  all  data  of  which 
the  firm  is  aware  that  pertains  to  the 
digestibility  of  the  fat-based  fat 
substitute  is  being  submitted,  with 
assurances  that  any  new  data  will  also 
be  promptly  submitted  as  it  becomes 
available.  Firms  that  use  the  substance 
in  their  food  products  may  proceed  to 
use  claims  based  on  the  digestibility 
coefficient  for  the  substance  if  FDA  does 


not  object  to  the  digestibility  coefficient 
within  the  120-day  review  period.  The 
proposed  rule  also  requires  that 
manufacturers  of  food  products  whose 
labeling  bears  nutrient  content  claims 
based  in  part  or  whole  on  digestibility 
of  a  fat-based  fat  substitute  retain  the  all 
records  that  support  the  quantitative 
declaration  of  fat  and  any  fatty  acid 
components  declared  for  as  long  as  the 
product  is  marketed.  The  manufacturer 
of  such  a  food  product  would  be 
required  to  make  those  records  available 
for  review  and  copying  by  appropriate 
regulatory  officials  upon  request. 

Descriptions  of  Respondents:  Persons 
and  businesses,  including  small 
businesses. 


Estimated  Annual  Reporting  and  Recordkeeping  Burden 


21  CFR  Section 

No.  of 
Respondents 

Annual 

FrequefKy  per 

Response 

Total  Annual 
Responses 

Hours  per 
Response 

Total  Hours 

101.63(c) 

101.9(g)(10) 

Total 

2 
25 

1 
1 

2 
25 

100 
1 

25 
225 

There  are  no  capital  costs  or  operating  and  maintertance  costs  associated  with  this  coHection. 


FDA  believes  that  the  information  that 
would  be  submitted  in  a  notification 
would  be  that  information  that  a 
prudent  business  would  obtain  as  a 
normal  part  of  doing  business. 

The  agency  has  submitted  copies  of 
the  proposed  rule  to  OMB  for  its  review 
of  these  requirements.  Interested 
persons  are  requested  to  submit  written 
comments  regarding  information 
collection  requirements  by  January  21, 
1997,  to  the  Office  of  Information  and 
Regulatory  Affairs,  OMB  (address 
above),  ATTN:  Desk  Officer  for  FDA. 

V.  Environmental  Impact 

The  agency  has  determined  under  21 
CFR  25.24(b)(1)  that  this  action  is  of  a 
type  that  does  not  individually  or 
cumulatively  have  a  significant  effect  on 
the  human  environment.  Therefore, 
neithef  an  environmental  assessment 
nor  an  environmental  impact  statement 
is  required. 

VI.  Comments 

Interested  persons  may  by  April  21, 
1997,  submit  to  the  Dockets 
Management  Branch  (address  above) 
written  comments  regarding  this 
proposal  and  may  by  January  21, 1997, 
submit  comments  on  the  information 
collection  requirements.  Two  copies  of 
any  comments  are  to  be  submitted, 
except  that  individuals  may  submit  one 
copy.  Comments  are  to  be  identified 
with  the  docket  number  found  in 
brackets  in  the  heading  of  this       "  >.:   * " 


document.  Received  comments  may  be 
seen  in  the  office  above  between  9  a.m. 
and  4  p.m.,  Monday  through  Friday. 

Vn.  References 

The  following  references  have  been 
placed  on  display  in  the  Dockets 
Management  Branch  (address  above) 
and  may  be  seen  by  interested  persons 
between  9  a.m.  and  4  p.m.,  Monday 
through  Friday. 
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List  of  Subjecto  in  21  CFR  Part  101 

Food  labeling;  Nutrition,  Reporting 
and  recordkeeping  requirements. 

Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs,  it  is  proposed  that 
21  CFR  part  101  be  amended  as  follows: 

PART  101— FOOD  LABELING 

1.  The  authority  citation  for  21  CFR 
part  101  continues  to  read  as  follows: 

Aatimrity:  Sees.  4,  5, 6  of  the  Fair 
Packaging  and  Labeling  Act  (15  U.S.C.  1453, 
1454,  1455);  sees.  201.  301,  402.  403,  409, 
701  of  the  Federal  Food,  Drug,  and  Cosmetic 
Act  (21  U.S.C.  321,  331,  342.  343,  348,  371). 

2.  Section  101.9  is  amended  by 
revising  paragraph  (c)(2),  and  by  adding 
new  paragraphs  (d)(15]  and  (g)(10)  to 
read  as  follows: 

§101.9    NuMlionlabeUngoffood. 

*        •        •        «        • 

(c)*  *  * 

(2)  "Fat.  total"  or  "Total  fat":  A 
statement  of  the  number  of  grams  of 
total  fat  in  a  serving  defined  as  total 
lipid  fatty  acids  and  expressed  as 
triglycerides,  except  that,  for  a  food  that 
bears  a  claim  that  is  made  in 


compliance  with  §  101.63,  a  statement 
of  the  grams  of  available  fat  may  be 
declared  instead  in  accordance  with 
paragraph  (d)(15)  of  this  section. 
Amounts  shall  be  expressed  to  the' 
nearest  0.5-gram  increment  below  5 
grams  and  to  the  nearest  gram  increment 
above  5  grams.  If  the  serving  contains 
less  than  0.5  gram,  the  content  shall  be 
expressed  as  zero. 

fi)  "Saturated  fat"  or  "Saturated":  A 
statement  of  the  number  of  grams  of 
saturated  fat  in  a  serving  deHned  as  the 
stun  of  all  fatty  acids  containing  no 
double  bonds,  except,that,  for  a  food 
that  bears  a  claim  that  is  made  in 
compliance  with  §  101.63,  a  statement 
of  the  grams  of  available  saturated  fat 
may  be  declared  instead  in  accordance 
with  paragraph  (d)(15)  of  this  sectioi. 
However,  a  label  declaration  of 
saturated  fat  content  is  not  required  for 
products  that  contain  less  than  0.5  gram 
of  total  fiat  in  a  serving  if  no  claims  are 
made  about  fat  or  cholesterol  content, 
and  if  "calories  from  saturated  fat"  is 
not  declared.  Except  as  provided  for  in 
paragraph  (f)  of  this  section,  if  a 
statement  of  the  sattirated  bt  content  is 
not  required  and,  as  a  result,  not 
declared,  the  statement  "Not  a 
significant  source  of  saturated  fat"  shall 
be  placed  at  the  bottom  of  the  table  of 
nutrient  values  in  the  same  type  size. 
Saturated  fat  content  shall  be  indented 
and  expressed  as  grams  per  serving  to 
the  nearest  0.5-gram  increment  below  5 
grams  and  to  the  nearest  gram  increment 
above  5  grams.  If  the  serving  contains 
less  than  0.5  gram,  the  content  shall  be 
expressed  as  zero. 

fii)  "Polyunsaturated  fat"  or 
"Polyunsaturated  '  (VOLUNTARY):  A 
statement  of  the  niunber  of  grams  of 
polyunsaturated  fat  in  a  serving  deRned 
as  cis,cis-methylene-intemipted 
polyunsaturated  fatty  acids  may  be 
declared  voluntarily,  except  that  when 
monoimsaturated  fat  is  declared  at 
when  a  claim  is  made  on  the  label  or  in 
labeling  about  fatty  acids  or  cholesterol, 
label  declaration  of  polyunsaturated  fat 
is  required.  When  a  food  bears  a  claim 
that  is  made  in  compliance  with 
§  101.63,  the  grams  of  available 
polyunsaturated  fat  may  be  declared,  in 
accordance  with  paragraph  (d)(15)  of 
this  section,  as  the  amount  of 
polyunsaturated  fot.  Polyunsaturated  fat 
content  shall  be  indented  and  expressed 
as  grams  per  serving  to  the  nearest  0.5- 
gram  increment  below  5  grams  and  to 
the  nearest  gram  increment  above  5 
grams.  If  the  serving  contains  less  than 
0.5  gram,  the  content  shall  be  expressed 
as  zero. 

(iii)  "Monounsaturated  fat"  or 
"Monounsaturated"  (VOLUNTARY):  A 
statement  of  the  number  of  grams  of 


monounsaturated  fat  in  a  serving 
defined  as  cis-monounsaturated  fatty 
acids  may  be  declared  voluntarily 
except  that  when  polyunsaturated  fat  is 
declared  or  when  a  claim  is  made  on  the 
label  or  in  labeling  about  btty  acids  or 
cholesterol,  label  declaration  of 
monounsaturated  fat  is  required.  When 
a  food  bears  a  claim  that  is  made  in 
compliance  with  §  101.63,  the  grams  of 
available  monounsaturated  fat  may  be 
declared,  in  accordance  with  {>aragraph 
(d)(15)  of  this  section,  as  the  amount  of 
monounsaturated  fat.  Monounsativated 
fat  content  shall  be  indented  and 
expressed  as  grams  per  serving  to  the 
nearest  0.5-grara  increment  below  5 
grams  and  to  the  nearest  gram  increment 
above  5  grams.  If  the  serving  contains 
less  than  0.5  gram,  the  content  shall  be 
expressed  as  zero. 

(d)*  •  • 

(15)  For  food  products  that  bear  a 
claim  that  is  made  in  compliance  with 
§  101.63,  and  that  contain  an  ingredient 
for  which  a  digestibility  coefficient  is 
used  to  calculate  the  number  of  grams 
of  total  fat  or  iaXXy  acids  that  are 
available  from  the  ingredient,  there  shall 
be,  in  the  nutrition  label,  following  the 
quantitative  declaration  of  fat  (and 
saturated  fat,  polyunsaturated  fat,  or 
monounsaturated  fat,  if  declared)  and 
again  immediately  preceding  the 
footnote  required  by  paragraph  (d)(9)  of 
this  section,  an  asterisk  (*)  or  other 
similar  cross-reference  symbol.  The 
asterisk  or  other  symbol  shall  be 
followed  by  a  statement  that  the 
declared  amount  of  "total  fat"  has  been 
adjusted  to  reflect  reduced  digestibility 
of  the  ingredient  (e.g.,  "*Total  fat 
content  adjusted  for  reduced  availability 
of  fat  firom  (name  of  ingredient)").  The 
footnote  required  by  paragraph  (d)(g)  of 
this  section  shall  be  separated  by  a 
hairline  from  the  footnote  required 
imder  this  paragraph. 

•  *        •        «        • 

(g)*  *  * 

(10)  Each  person  responsible  for  the 

labeling  of  a  food  that  bears  a  claim  that 
is  made  in  compliance  with  §  101.63, 
and  for  which  available  fat  is  declared 
in  accordance  with  paragraph  (d)(15)  of 
this  section,  shall  retain,  for  as  long  as 
the  food  is  marketed,  all  records  that 
support  the  quantitative  declaration  of 
fat  and  any  fatty  acid  subcomponents 
declared.  Such  records  shall  be  made 
available  for  authorized  inspection  and 
copying  by  appropriate  regulatory 
officials  and  shall  be  submitted  to  those 
regulatory  officials  upon  request. 

*  •        •        •        • 

3.  Section  101.13  is  amended  by 
revising  paragraph  (o)  to  read  as  follows: 
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§101.13    Nutrient  conlwit  cWim— general 
principles.  ■ 

***** 

(o)  Except  as  provided  in  §§  101.10 
and  101.63.  compliance  with 
requirements  for  nutrient  content  claims 
in  this  section  and  in  the  regulations  in 
subpart  D  of  this  part  will  be 
determined  using  the  analjrtical 
methodology  prescribed  for  determining 
compliance  with  nutrition  labeling  in 
§101.9. 

•  •        •  •     •        * 

4.  Section  101.62  is  amended  by 
revising  paragraphs  (b)(l)(i),  {b)(2)(i)(A). 

(b){2)(i)(B).  mm),  mm),  (busiu). 

(c)(l)(i).  (c)(2)(i).  (c)(3)(i).  (c)(4)(i).  and 
(c)(5)(i)  to  read  as  foUows: 

1101.62    Nutrient  content  daima  for  tat, 
fatty  add,  and  choleaterol  content  of  fooda. 

•  •        •        •        • 

(b)  •  *  * 

(D*  *  • 

(i)  The  food  contains  less  than  0.5  g 
of  total  fat  or.  as  provided  in  §  101.63. 
available  fat  per  reference  amount 
customarily  consumed  and  per  labeled 
serving  or;  in  the  case  of  a  meal  product 
or  main  dish  product,  less  than  0.5  g 
total  fat,  or  as  provided  in  §  101.63. 
available  fat  per  labeled  serving;  and 
*•.*•* 

(2) *   •   * 

(i)(A)  The  food  has  a  reference 
amoimt  customarily  consumed  greater 
than  30  g  or  greater  than  2  tablespoons 
and  contains  3  g  or  less  of  total  fat  or, 
as  provided  in  §101.63,  available  fat  per 
reference  amount  customarily 
consumed;  or 

(B)  The  food  has  a  reference  amount 
customarily  consumed  of  30  g  or  less,  or 
2  tablespoons  or  less,  and  contains  3  g 
or  less  of  total  fat  or.  as  provided  in 
§  101.63.  available  fat  per  reference 
amount  customarily  consumed  and  per 
50-g  of  food  (for  dehydrated  foods  that  • 
must  be  reconstituted  before  typical 
consumption  with  water  or  a  diluent 
containing  an  insignificant  amount,  as 
defined  in  §  101.9(f)(1),  of  all  nutrients 
per  reference  amount  customarily 
consumed,  the  per  50-g  criterion  refers 
to  the  "as  prepared"  form);  and 
***** 

(3)*  •  * 

(i)  The  product  contains  3  g  or  less  of 
total  fat  or,  as  provided  in  §  101.63. 
available  fat  per  100  g  and  not  more 
than  30  percent  of  calories  from  fat;  and 

•  *        •        •        * 
(4)*    *    * 

(i)  The  food  contains  at  least  25 
percent  less  total  fat  or.  as  provided  in 
§  101.63,  available  fat  per  reference 
amount  customarily  consumed  than  an 


appropriate  reference  food  as  described 
in  §  lOl.iSCjMl):  and 

•  •        •        •        * 

(5)  *  '  * 

(i)  The  food  contains  at  least  25 
percent  less  total  fat  or,  as  provided  in 
§  101.63.  available  fat  per  100  g  of  food 
than  an  appropriate  reference  food  as 
described  in  §  101.13(i)(l);  and 

•  *        *        •        • 

(c)*  •  * 

(1)'  •  • 
'  (!)  The  food  contains  less  than  0.5  g 
of  saturated  fat  or,  as  provided  in 
§  101.63.  available  saturated  fat  and  less 
than  0.5  g  trans  fatty  acid  per  reference 
amount  customarily  consumed  and  per 
labeled  serving,  or  in  the  case  of  a  meal 
product  or  main  dish  product,  less  than 
0.5  g  of  saturated  fat  or.  as  provided  in 
§  101.63,  available  saturated  fat  and  less 
than  0.5  g  trans  fatty  acid  per  labeled 
serving;  and 

•  *        •        •     .   * 

(2)  •  •  • 

(!)  The  food  contains  1  g  or  less  of 
saturated  fat  or,  as  provided  in  §  101.63, 
available  saturated  fat  per  reference 
amount  customarily  consumed  and  not 
more  than  15  percent  of  calories  from 
saturated  fat;  and 
***** 

(3)*  •   • 

(i)  The  food  contains  1  g  or  less  of 
saturated  fat  or,  as  provided  in  §  101.63, 
available  satiu^ted  fat  per  100  g  and  less 
than  10  percent  of  calories  from 
saturated  fat;  and 
**••*■ 

(4)  •   •  • 

(i)  The  food  contains  at  least  25 
percent  less  saturated  fat  or,  as  provided 
in  §  101.63,  available  saturated  fat  per 
reference  amount  customarily 
consumed  than  an  appropriate  reference 
food  as  described  in  §  101.13(j)(l);  and 

•  •    •        •        *        » 

(5)*   *   • 

(i)  The  food  contains  at  least  25 
percent  less  saturated  fat  or,  as  provided 
in  §  101.63,  available  saturated  fat  per 
100  g  of  food  than  an  appropriate 
reference  food  as  described  in 
§101.13(j)(l);and 
***** 

S.  New  §  101.63  is  added  to  subpart  D 
to  read  as  follows: 

§101.63    Nutrient  content  dahna  for  fat 
and  fMty  acids  baaed  on  uae  of  Ingredients 
formuiated  to  reduce  amount  of  avaiable 
fat 

(a)  Coverage.  This  regulation  defines 
the  circumstances  in  which  nutrient 
content  claims  for  fat  and  fatty  acids  can 
be  made  for  foods  that  contain 
manufactured  fat-based  fat  substitutes 


that  have  been  formufated  to  provide 
functional  characteristics  of  fat  but  to 
limit  or  eliminate  absorption  and 
digestion  of  the  fat  from  the  substance 
by  the  body,  thereby  restricting  the 
availability  of  the  fat  to  the  body. 

(b)  Claims.  The  terms  defined  in 

§  101.62  may  be  used  on  the  label  or  in 
the  labeling  of  foods  that  contain  an 
ingredient  that  is  covered  under  this 
paragraph,  provided  that: 

(1)  There  has  been  compliance  with 
the  notification  provisions  of  paragraph 
(c)  of  this  section,  and  FDA  has  not 
objected  (see  paragraph  (d)  of  this 
section); 

(2)  The  level  of  available  fat  or 
available  saturated  fat  in  the  food  meets 
the  applicable  level  in  §  101.62;  and 

(3)  The  food  is  nutrition  labeled  in 
accordance  with  paragraph  (e)  of  this 
section. 

(c)  Notification.  The  manufacturer  of 
an  ingredient  covered  under  paragraph 
(a)  of  this  section  shall  notify  FDA  at 
least  120  days  before  such  ingredient  is 
introduced  into  or  delivered  for 
introduction  into  interstate  commerce. 
Such  notification  shall  be  signed  by  a 
responsible  person  and  shall  include: 

(1)  The  name  and  address  of  the 
manufacturer  and  a  contact  person; 

(2)  The  common  or  usual  name  of  the 
fat  substitute  that  is  the  subject  of  the 
claim  (i.e.,  the  notified  substance); 

(3)  Descriptive  information  that 
characterizes  the  substance,  including 
its  chemical  structure  and  physical 
characteristics.  Its  purity  and 
homogeneity,  and  a  detailed  description 
of  the  analytical  methodology  for 
determining  the  amount  of  the 
substance  present  in  a  food  or  a 
statement  that  refers  the  agency  to 
where  this  analytical  methodology  can 
be  found  in  its  records  (e.g.,  in  a  filed 
food  additive  petition  or  in  a  petition  for 
affirmation  that  use  Of  a  substance  is 
generally  recognized  as  safe).  Where  the 
substance  is  part  of  a  family  of  similar 
structured  fats,  information  should  be 
submitted  on  the  applicability  of  the 
digestibility  coefficient  to  other  forms  of 
the  substance; 

(4)  The  digestibility  coefficient  that  is 
expected  to  be  used  to  adjust  the 
amount  of  total  fat  or  of  fatty  acids 
contributed  by  such  an  ingredient  to 
reflect  the  amount  of  fat  and  fatty  acids 
available  from  the  finished  food 
product; 

(5)  Data  that  establish  the 
appropriateness  of  the  digestibility 
coefficient  to  be  used  including,  but  not 
limited  to: 

(i)  Evidence  demonstrating  the 
reduced  absorption  of  the  substance  or 
its  components,  such  as:    ,^ 
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(A) An esHTn^eof  the  Mologlc  - 
variability  in  tbe  avBilability  of  the 
sabstance  in  humans  and  in  the 
relationship  between  the  amount  of  the 
substance  ingested  and  the  rate  of 
absorption  (i.e.,  dose-response); 

(B)  A  statement  of  the  relevance,  and 
limit  to  relevance  to  the  human,  of  any 
animal  model  used  to  estimate  human 
digestion  and  absorption  of  the 
substance:  and 

(C)  For  any  clinical  studies  that  are 
relied  on  to  demonstrate  reduced 
absorption  or  digestion,  information  on 
the  characteristics  of  the  subjects 
studied  and  the  manner  in  which  they 
are  representative  of  the  population  for 
whom  the  substance  is  intended.  For 
example: 

(2)  An  accounting  of  subjects  enrolled 
in  the  study  including  those  who  did 
not  complete  the  study,  reasons  for  any 
noncompletion.  and  an  assessment  of 
the  enact  that  noncompletion  of  subjects 
had  on  the  results  of  the  study;  and 

(2)  A  description  of  any  adverse 
events  that  occurred  during  the  study, 
and  a  comparison  of  the  frequency  and 
type  of  effects  as  a  function  of  the 
feeding  of  the  substance; 

(ii)  Information  about  foods  or  diets 
that  may  afliect  the  digestibility 
coefficient,  such  as: 

CA)  Interactions  of  the  substance  with 
other  components  of  foods  or  the  diet 
that  could  signi^cantly  affect  the 
di^stibility  coefficient; 

(B)  Steps  in  processing  of  the  types  of 
foods  expected  to  contain  the  fat 
substitute  that  could  affect  the 
digestibility  coefficient; 

(C)  The  amount  of  the  substance  used 
in  feeding  studies,  the  relationship  of 
that  amount  to  expected  levels  of  intake, 
and  the  dose-response  relationship 
between  the  amount  of  the  substance 
and  the  digestibility  coefHcient;  and 

(D)  The  duration  pf  feeding  studies 
and  changes  in  the  digestibility 
coefficient  with  continued  exposure; 

(6)  A  certiHcation  that  all  data  of 
which  the  firm  is  aware  that  pertain  to 
the  digestibility  of  the  fat  substitute 
have  been  submitted,  and  that  any  new 
data  will  be  promptly  submitted  as  it 
becomes  available  for  as  long  as  the 
ingredient  is  marketed;  and 

(7)  Such  notification  shall  be 
submitted  to  the  Office  of  Food  Labeling 
(HFS-150).  Food  and  Drug 
Administration,  200  C  St.,  SW., 
Washington,  DC  20204. 

(d)  FDA  review.  Upon  receipt,  FDA 
will  notify  the  submitting  firm  liiat  it 
has  received  the  notification  and  will 
commence  its  review.  If  firms  do  not 
receive  written  objections  from  FDA 
within  120  days  of  FDA's  receipt  of  the 
notification,  nutrient  content  claims 


based  OH  tbe  dlgostifaiHty  coafRdmtff'.t-^ 
submitted  may  be  uaed. 

(a)  NtUrition  labeling.  When  a  claira  is 
made  for  fat  or  saturated  fat  under  this 
section,  the  nutrition  label  shall  declare 
the  amount  of  available  fat  or  saturated 
fat  in  accordance  with  §  101.9(dHl5). 

(f)  Misbranding.  Any  food  product 
containing  ingredients  that  are  covered 
under  paragraph  (a)  of  this  section  that 
bears  a  claim  based  on  available  levels 
of  fat  for  which  supporting  data  have 
not  been  provided  to  FDA  in  accordance 
with  this  section  or  to  %vfaich  FDA  has 
objected  in  response  to  the  notification 
filed  in  accordance  with  paragraph  (c)  of 
this  section  will  be  deemed  to  be 
mlsbranded  under  section  403(a)  and 
(r)(l)(A)  of  the  Federal  Food.  Drug,  and 
Cosmetic  Act.  •♦  .  -''  j 

Dated:  December  11, 1996. 
WilUun  B.  SdniMx. 

Deputy  Commissioner  for  Policy 

[PR  Doc.  96-32124  Filed  12-19-96;  8:45  ami 
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DEPARTMENT  OF  THE  TREASURY 

brtamal  Revenue  Service 

26  CFR  Part  1 

[REa-209672-e3] 

RIN1546-AS16 

Credit  for  Employer  Social  Seourity 
Taxee  Paid  on  Employee  TIpe 

AGENCY:  Internal  Revenue  Service  (IRS), 
Treasury. 

ACTKM:  Withdrawal  of  notice  of 
proposed  rulemaking. 

SUMMARY:  This  document  withdraws  the 
notice  of  proposed  rulemaking  relating 
to  the  credit  for  employer  FICA  taxes 
paid  with  respect  to  certain  tips 
received  by  employees  of  food  or 
beverage  establishments.  The  proposed 
regulations  were  published  in  the 
Federal  Register  on  December  23, 1993. 
Changes  to  the  law  made  by  the  Small 
Business  Job  Protection  Act  of  1996 
have  made  these  proposed  regulations 
obsolete. 

FOR  FURTHER  INFORMATION  CONTACT:  jean 
M.  Casey  at  (202)  622-6060  (not  a  toll- 
free  number). 

8UPPi.a»iTARY  information: 

Backgroimd 

On  December  23, 1993,  the  IRS  issued 
proposed  regulations  (EE-71-93)  (58  FR 
68091)  under  section  45B  of  the  Internal 
Revenue  Code  relating  to  the  credit  for 
employer  FICA  taxes  paid  with  respect 
to  certain  tips  received  by  employees  of 


4bad-Qr  beverage  estabUalttne^e^.:.>-  -^^ 
Amandnients  made  by  section  1112(a)' 
of  the  Small  Business  Job  Protection  Act 
of  1996  (Public  Law  194-188)  render  the 
proposed  regulations  obsolete. 
Therefore,  proposed  regulation  §  1.4SiB- 
1  is  being  withdrawn. 

On  December  23,  1993.  the  IRS  also 
published  temporary  regulations  (TD 
8503)  (58  FR  68033)  under  section  45B 
of  the  Code.  These  temporary 
regulations  are  being  removed  in  a 
separate  document. 

List  of  Sub)ects  in  26  CFR  Part  1 

Income  taxes,  Penalties,  Reporting 
and  recordkeeping  requirements. 

Withdrawal  of  Notit»  Af  Proposed 
Rulemaking 

Accordingly,  under  the  authority  of 
26  U.S.C  7805,  the  notice  of  proposed 
rulemaking  that  was  published  in  the 
Federal  Register  on  December  23, 1993 
(58  FR  68091)  is  withdrawn. 
Margaret  Milner  Richardson, 
Commissioner  of  Internal  Revenue. 
[FR  Doc.  96-32250  Filed  12-19-96;  8:45  am) 
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Hnancial  Crimee  Enforcement  Network 
Proposed  Amendments  to  the  Bank 
Secrecy  Act  Reguiettons  Regarding 
Reporting  and  Recordkeeping  by  Card 
autw 

31  CFR  Part  103 

RiN  1506-AA18 

AOailCY:  Financial  Crimes  Enforcement 

Network,  Treasury. 

action:  Notice  of  proposed  rulemaking. 

SUMMARY:  The  Financial  Crimes 
Enforcement  Network  ("FinCEN")  is 
proposing  to  amend  tha  regulations 
impleinenting  the  statute  generally 
referred  to  as  the  Bank  Secrecy  Act  to 
include  certain  gaming  establishments, 
commonly  called  "card  clubs,"  "card 
rooms,"  "gaming  clubs,"  or  "gaming 
rooms"  within  the  definition  of 
financial  institutibn  subject  to  those 
regulations. 

DATES:  Written  comments  must  be 
received  on  or  before  March  20,  1997. 
ADDRESSES:  Written  comments  should 
be  submitted  to:  Office  of  Regulatory 
Policy  and  Enforcement,  Financial 
Crimes  Enforcement  Network, 
Department  of  the  Treasury,  2070  Chain 
Bridge  Road,  Vienna,  Virginia  22182, 
Attention:  NPRM— Card  Clubs. 
SUBMeSION  OF  COMMPfTS:  Comments  on 
all  aspects  of  tbe  proposed  regulation 
are  welcome  and  wit!  be  considered  if 
submitted  in  writing  prior  to  March  20, 
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1997.  An  original  and  four  copies  of  any 
comments  must  be  submitted.  All 
comments  will  be  available  for  public 
inspection  and  copying,  and  no  material 
in  any  such  comments,  including  the 
name  of  any  person  submitting      ,, , 
comments,  will  be  recognized  as 
confidential.  Accordingly,  material  not 
intended  to  be  disclosed  to  the  public 
should  not  be  submitted. 
INSPECTION  OF  COMMENTS:  Comments 
may  be  inspected  at  the  Department  of 
the  Treasury  between  10:00  a.m.  and 
4:00  p.m..  in  the  Financial  Crimes     • 
Enforcement  Network  ("FinCEN") 
reading  room,  on  the  third  floor  of  the 
Treasury  Annex,  1500  Pennsylvania 
Avenue,  N.W..  Washington,  D.C.  20220. 
Persons  wishing  to  inspect  the 
comments  submitted  should  request  an 
appointment  by  telephoning  (202)  622- 
0400. 

FOR  FURTHER  INFORMATION  CONTACT: 
Leonard  C.  Senia,  Senior  Financial 
Enforcement  Officer,  Office  of 
Regulatory  Policy  and  Enforcement,  - 
Financial  Crimes  Enforcement  Network 
(703)  905-3931,  or  Joseph  M.  Myers, 
Attorney-Advisor,  Office  of  Legal 
Counsel,  Financial  Crimes  Enforcement 
Network,  (703)  905-3557. 

SUPPt.EMS4TARY  information: 

Introduction 

This  document  proposes  (i)  to  add  a 
definition  of  "card  club,"  in  a  new   ' 
paragraph  (8)  of  31  CFR  103.11(n),  as  a 
component  of  the  definition  of 
"financial  institution"  for  purposes  of 
the  Bank  Secrecy  Act  rules,  (ii)  to 
provide,  by  means  of  a  new  paragraph 
(7)(iii)  in  section  103.11(n),  for 
treatment  of  card  clubs  generally  in  the 
same  manner  as  casinos  under  the  Bank 
Secrecy  Act,  (iii)  to  renumber 
paragraphs  (8)  and  (9)  of  section 
103.11(n)  as  paragraphs  (9)  and  (10), 
respectively,  and  (iv)  to  add  a  new 
paragraph  (11),  applicable  only  to  card 
clubs,  to  31  CFR  103.36(b),  to  require 
retention  by  card  clubs  of  records  of  a 
customer's  currency  transactions,  and 
records  of  all  activity  at  card  club  cages 
or  similar  focilities,  maintained  in  the 
ordinary  course  of  a  club's  business. 
The  proposed  changes  reflect  the 
authority  contained  in  section  409  of  the 
Money  Laundering  Suppression  Act  of 
1994  (the  "Money  Laundering 
Suppression  Act"),  Title  IV  of  the  Riegle 
Community  Development  and 
Regulatory  Improvement  Act  of  1994, 
Pub.  L.  103-325.  :•:. 

Background 

The  statute  popularly  known  as  the 
"Bank  Secrecy  Act,"  Titles  I  and  II  of 
Pub.  L.  91-508,  as  amended,  codified  at 


12  U.S.C  1829b,  12  U.S.C  1951-1959, 
and  31  U.S.C  5311-5330,  authorizes  the 
Secretary  of  the  Treasury,  inter  alia,  to 
issue  regulations  requiring  financial 
institutions  to  keep  records  and  file 
reports  that  are  determined  to  have  a 
high  degree  of  usefulness  in  criminal, 
tax,  and  regulatory  matters,  and  to 
implement  counter-money  laundering 
programs  and  compliance  procedures. 
Regulations  implementing  Title  II  of  the 
Bank  Secrecy  Act  (codified  at  31  U.S.C. 
5311-5330),  appear  at  31  CFR  Part  103. 
The  authority  of  the  Secretary  to 
administer  the  Bank  Secrecy  Act  has 
been  delegated  to  the  Director  of  ~ 
FinCEN. 

The  range  of  financial  institutions  to 
which  the  Bank  Secrecy  Act  applies  is^ 
not  limited  to  banks  and  other 
depository  institutions.  It  also  includes 
securities  brokers  and  dealers,  money 
transmitters,  and  the  other  non-bank 
businesses  that  offer  customers  one  or 
more  financial  services. 

State  licensed  gambling  casinos  were 
generally  made  subject  to  the  Bank 
Secrecy  Act  as  of  Nftay  7, 1985,  by 
regulation  issued  early  that  year.  See  SO 
FR  5065  (February  6, 1985).'  Gambling 
casinos  authorized  to  do  business  under 
the  Indian  Gaming  Regulatory  Act 
became  subject  to  the  Bank  Secrecy  Act 
on  August  1,  1996.  See  61  FR  7054- 
7056  (February  23, 1996).2 

In  recognition  of  the  importance  of 
-application  of  the  Bank  Secrecy  Act  to 
the  gaming  industry,  section  409  of  the 
Money  Laundering  Suppression  Act 
codified  the  application  of  the  Bank 
Secrecy  Act  to  gaming  activities  by 
adding  casinos  and  other  gaming 
establishments  to  the  list  of  financial 
institutions  specified  in  the  Bank 
Secrecy  Act  itself.  ^  The  statutory 
specification  reads: 

(2)  financial  institution  means — 


■  Casinos  with  gross  annual  gaming  revenue  of  SI 
million  or  less  were,  and  continue  to  be,  excluded 
bt>m  coverage. 

'  Treasury  has  issued  four  sets  of  rules  in  all 
relating  to  the  application  of  the  Bank  Secrecy  Act 
to  casino  gaming  establishments.  See,  in  addition  to 
the  two  rules  cited  in  the  text.  54  FR  1165-1167 
Uanuary  12, 1989),  and  59  FR  61660-61662 
(December  1,  1994]  (inodifying'and  putting  into 
final  effect  the  rule  originally  published  at  58  FR 
13538-13550  (March  12, 1993)). 

>The  19SS  action  initially  making  casinos  subject 
to  the  Bank  Secrecy  Act  had  been  based  on 
Treasury's  statutory  authority  to  designate  as 
financial  institutions  (i)  businesses  that  engage  in 
activities  "similar  to"  the  activities  of  the 
businesses  listed  in  the  Bank  Secrecy  Act,  as  well 
as  (ii)  other  businesses  "whose  cash  transactions 
have  a  high  degree  of  usefulness  in  criminal,  tax. 
or  regulatory  matters."  See  31  U.S.C.  5312(aK2KY) 
and  (Z)  (as  renumbered  by  the  Money  Laundering 
Suppression  Act). 


(X)  a  casino,  gambling  casino,  or  B»'"'"g 
establishment  with  an  annual  gaming 
revenue  of  more  than  $1 ,000,060  which — 

(i)  is  licensed  as  a  casino,  gambling  casino, 
or  gaming  establishment  under  the  laws  of 
any  State  or  any  political  subdivision  of  any 
State;  or 

(ii)  is  an  Indian  gaming  operation 
conducted  under  or  pursuant  to  the  Indian 
Gaming  Regulatory  Act  other  than  an 
operation  which  is  limited  to  class  I  gaming 
(as  defined  in  section  4(6)  of  such  Act)  *  *  * 

31  U.S.C.  5312(a)(2)(X).  Treasury  has 
previously  indicated  that  it  is  in  the 
process  of  rethinking  the  application  of 
the  Bank  Secrecy  Act  to  gaming 
establishments.  See  59  FR  61660-61662 
(December  1, 1994)  and  61 -FR  7054, 
7055  (February  23, 1996).  This  notice  of 
prop<»ed  rulemaking  is  a  step  in  that 
process. 

Explanation  of  Provisions 

nA.  Overview 

The  proposed  regulations  would 
expand  the  range  of  gaming 
establishments  to  which  the  Bank 
Secrecy  Act  applies  to  include  card 
clubs.  Generally  card  clubs  would  be 
subject  to  the  same  rules  as  casinos  (a 
matter  on  which  comment  is 
specifically  requested  below),  unless  a 
specific  provision  of  the  rules  in  31  CFR 
Part  103  applicable  to  casinos  explicitly 
required  a  different  treatment  for  card 
clubs. 

B.  Definition  of  Card  Club 

The  definition  of  card  club  itself  is 
proposed  to  be  added  as  a  component  of 
the  definition  of  "financial  institution" 
in  a  new  paragraph  31  CFR 
103.1l(n)(8).*  Under  the  proposed 
amendment,  the  term  would  include, 
inter  alia,  any  establishment  of  the  type 
commonly  referred  to  as  a  "card  club," 
"card  room,"  "gaming  club"  or  "gaming 
room,"  that  is  duly  licensed  or 
authorized  to  do  business  either  under 
state  law,  under  the  laws  of  a  particular 
political  subdivision  within  a  state,  or 
under  the  Indian  Coaming  Regulatory  Act 
or  other  federal,  state,  or  tribal  law  or 
arrangement  affecting  Indian  lands. 
Card  clubs  licensed  by  U.S.  territories  or 
possessions  would  also  fall  within  the 
definition. 

The  general  need  for  and 
appropriateness  of  treatment  of  casinos 
as  financial  institutions  for  purposes  of 
the  Bank  Secrecy  Act  have  been 
accepted,  as  indicated  above,  since  the 
mid-1980s.  Treasury  has  made  clear  the 
need  to  prevent  casinos,  which  both 
deal  in  cash  and  cash-equivalent  chips 


*  As  indicated,  no  language  in  the  financial 
institution  definition  is  being  deleted:  present 
paragraphs  103.11(n)(8)and  (nK9)  would  simply 
become  para^aphs  (nX9)  and  (nXlO),  respectively. 
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and  can  offer  a  variety  of  other  financial 
services  to  customers,  from  being  used 
to  avoid  the  eff^ect  of  the  Bank  SM:recy 
Act.5 

Although  application  of  the  Bank 
Secrecy  Act  to  gaming  establishments 
has  heretofore  been  limited  to  casinos, 
that  limitation  is  not  a  statutory  one.  As 
noted,  the  statutory  definition  of 
financial  institution  includes  any 
establishment  licensed  as  a  "gaming 
establishment,"  whether  the  licensing 
authority  is  a  state,  a  municipality  or 
other  state  subdivision,  or  one  of  the 
licensing  authorities  recognized  by  the 
Indian  Gaming  Regulatory  Act.  See  31 
U.S.C.  5311(a)(2)(X)(quoted  above). 

Card  clube  are  a  fast-growing  segment 
of  the  gaming  industry,  primarily  in 
CaUfomia.  Although  card  club 
operations  differ,  the  establishments 
generally  offer  facilities  for  gaming  by 
customers  who  bet  against  one  another, 
rather  than  against  the  establishment. 
Most  large  card  clubs  run  the  games,  but 
the  clubs  earn  their  revenue  by 
receiving  a  fee  from  customers  (for 
example  a  per  table  charge)  rather  than 
from,  as  in  a  classic  casino,  running 
games  and  effectively  "banking"  the 
games  offered  so  that  customers  bet 
against  the  house. 

While  the  scope  of  casinos  and  card 
club  operations  may  have  dinisred  in  the 
past,  they  no  longer  necessarily  do  so. 
Cahfomia  and  some  other  states  in 
which  card  clubs  operate  do  not  permit 
casino  gaming  (or  only  permit  such 
gaming  in  Umited  fwrns).  But.  for 
example,  customers  at  California  card 
clubs  wagered  about  $8.9  billion  in 
1995.  Against  that  background,  there  are 
two  primary  reasons  that  card  clubs. 


'The  preamble  to  the  final  rule  bringing  caainos 
within  the  Bank  Seciecy  Act  stated  that 

(i|n  recent  years  Treasury  has  found  that  an 
increasing  number  of  persons  are  using  gambling 
casinos  for  money  laundering  and  tax  evasion 
purposes,  in  a  number  of  instances,  narcotics 
traffickers  have  used  gambling  casinos  as 
substitutes  for  other  financial  institutions  in  order 
to  avoid  the  reporting  and  recordkeeping 
requirements  of  the  Bank  Secrecy  Act. 

Inclusion  of  casiiuM  in  the  definition  of  financial 
ioslitutionls)  in  31  CFR  Part  103  wa«' among  the 
specific  recommendations  in  the  October  1984 
report  of  the  President's  Commission  on  Organized 
Crime.  "The  Cash  Connection:  OrgaAized  Crime. 
Financial  Institutions,  and  Money  l.aundering." 
The  problem  was  also  the  subject  of  hearings  in 
1984  before  the  House  Judiciary  Subcommittee  on 
Crime  entitled  "The  Use  of  Casinos  to  Launder  the 
Proceeds  of  Drug  Trafficking  and  Organized  Crime." 

In  order  to  prevent  the  use  of  casinos  in  this 
fashion.  Treasury  is  amending  the  regulations  in  31 
CFR  Part  103  to  require  gambling  casinos  to  file  the 
same  types  of  reports  land  maintain  the  same  types 
of  records!  that  it  requires  from  financial 
institutions  currently  covered  by  the  Bank  Secrecy 
Act 

SO  PR  S065. 9066.  (February  6,  1985):  see  alio  49 
FR  32861,  32862  (August  17. 1984)  (corresponding 
language  in  notice  of  proposed  rulemaking). 


like  other  gaming  establishments, 
require  coverage  under  the  Bank 
Secrecy  Act. 

First,  many  card  clubs,  like  casinos, 
now  offier  their  customers  a  wide  range 
of  financial  services.  As  it  indicated 
when  it  proposed  extension  of  the  Bank 
Secrecy  Act  to  tribal  casinos,  the 
Treasury  has  generally  sought  to  apply 
the  Bank  Secrecy  Act  to  gaming 
establishments  that  provide  their 
customers  with  a  financial  product — 
gaming — and  as  a  corollary  oRier  a  broad 
array  of  financial  services,  such  as 
customer  de{>osit  or  credit  accounts, 
facilities  for  transmitting  and  receiving 
funds  transfers  directly  from  other 
institutions,  and  check  cashing  and 
currency  exchange  services,  that  are 
similar  to  those  offisred  by  depository 
institutions  and  other  financial  firms. 
The  fact  that  the  gaming  at  card  clubs 
does  not  directly  involve  the  wagering 
of  house  monies  in  no  way  alters  the 
fact  that  vast  sums  of  currency  and  other 
funds  pass  through  such  establishments, 
or  the  fact  that  card  clubs  are  coming  to 
offer  their  customers  corollary  financial 
services  to  facilitate  the  movement  of 
funds. 

Second,  card  clubs  are  at  least  as 
vulnerable  as  other  gaming 
establishments  to  use  by  money 
launderers  and  those  seeking  to  commit 
tax  evasion  or  other  financial  crimes, 
both  because  of  their  size  and  because 
those  institutions  lack  many  of  the 
controls  found  at  casinos.  Given  their 
growth,  their  prevalence  in  the  nation's 
most  populous  state,  and  their  potential 
for  expansion,  there  is  no  basis  for 
distinguishing  card  clubs  from  casinos 
forpurposes  of  the- Bank  Secrecy  Act.* 

Tnere  is  also  some  indication  that  the 
line  between  card  clubs  and  casinos 
may  be  blurring  in  practice.  Thus, 
FinCEN  noted  in  the  preamble  to  the 
final  rule  extending  the  Bank  Secrecy 
Act  to  tribal  casinos  that: 

(A|n  establishment  that  claimed  to  be  a 
gambling  "club"  rather  than  a  casino  because 
it  simply  offered  custnmers  an  opportunity  to 
gamble  with  one  another,  but  that  in  practice 
funded  certain  customers  so  that  other 
customers  were  in  effect  gambling  against 
"house"  money,  and  that  offered  its 


'Federal  and  state iaw  enforcement  authorities 
have  expressed  concern  for  several  years  about  card 
clubs  as  venues  for  criminal  activity.  .See,  e.g., 
Asian  Organized  Crime,  Part  I,  S.  Rep.  102-346, 
101st  Cong.,  1st  Seas.  (1991);  Asian  Organized 
Crime:  the  h4ew  International  Criminal,  S.  Rep.  102- 
940, 101st  Cong..  2nd.  SeSa.  (1992):  Office  of  the 
Attorney  General  of  California.  "Status  of  Cardroom 
Gambling  in  California  and  the  Proposed  Gambling 
Control  Act"  (Public  Document.  February  1995):  cf. 
Permanent  Subcommittee  on  Investigations,  Senate 
Committee  on  Governmental  Affairs,  Hearings: 
Asset  Forfeiture  Program — A  Case  Study  of  the 
Bicycle  Club  Casino,  104th  Cong..  2nd.  Sess.  (March 
19, 1996). 


customers  financial  services  of  various  kinds, 
is  arguably  a  casino  under  present  law.  Thus, 
for  example,  if  such  a  "club"  failed  to  file 
currency  transactions  reports  or  allowed  a 
customer  to  deposit  funds  in  a  player  bank 
account  in  the  name  of  the  customer  without 
requiring  the  customer  to  provide  identifying 
information,  the  club  would  arguably  be 
operating  in  violation  of  the  Bank  Secrecy 
Act. 

61  FR  7055  note  1. 

Given  the  growth  of  card  clubs  and 
their  potential  for  offering  a  venue  for 
money  launderers,  the  application  of  the 
Bank  Secrecy  Act  to  such 
establishments  should  not  depend  on 
whether  games  are  banked  or  otherwise 
backed  with  house  funds.  ^  Similarly, 
the  £act  that  some  card  clubs  operating 
under  the  terms  of  the  Indian  Gaming 
Regulatory  Act,  25  U.S.C.  2701  et  seq. 
may  be  Class  II  rather  than  Class  in 
establishments  for  purposes  of  the 
regulatory  provisions  of  that  legislation 
Cso  that  card  clubs  are  subject  to  tribal 
regulation  rather  than  to  regulation 
pursuant  to  state-tribal  compact),  does 
not  provide  a  relevant  distinction  for 
Bank  Secrecy  Act  purposes.^  (As  was 
the  case  with  tribal  casinos,  a  card  club 
that  operates  on  Indian  lands  under  a 
view  that  compliance  with  the  Indian 
Gaming  Regulatory  Act  is  unnecessary 
or  inconsistent  with  inherent  tribal 
rights  would  not  for  that  reason  be 
exempted  from  the  terms  of  the  Bank 
Secrecy  Act,  to  the  extent  that  those 
terms  would  otherwise  apply  to  the  card 
club's  operations.) 

Card  clubs,  like  casinos,  will  only 
become  subject  to  the  Bank  Secrecy  Act 
once  they  generate  more  than  $1  million 
in  "gross  annual  gaming  revenue." 
Treasury  believes  that  as  applied  to  card 
clubs  the  term  includes  revenue  derived 
from  or  generated  by  customer  gaming 


'  At  present,  the  receipt  of  cash  in  excess  of 
$10,000  by  card  clubs  in  a  single  transaction  (or 
multiple  related  transactions)  is  required  to  be 
reported  under  section  60501  of  the  Internal 
Revenue  Code.  The  limited  cash  transaction 
reporting  rules  of  section  60501  (which  apply  to 
currency  received  in  all  non-financial  trades  or 
businesses)  are  not  as  extensive  as  the  reporting 
rules  of  the  Bank  Secrecy  Act  (which  apply  both  to 
receipts  and  payments  of  currency  and  are  not 
matched  by  recordkeeping,  suspiciouv  transaction 
reporting,  and  anti-money  laundering  compliance 
program  rules). 

'The  National  Indian  Gaming  Commission  has 
taken  the  position  that  games  banked  by  players, 
rather  than  the  house,  are  nonetheless  "banked  card 
games"  whose  operation  is  required  to  occur  in  a 
Class  ni  facility.  Thus  it  appears  that  some 
percentage  of  card  clubs  on  tribal  lands  will  be,  or 
will  be  operated  within.  Class  III  facilities  that  will 
generally  become  subject  to  the  Bank  Secrecy  Act 
on  August  1, 1996.  See  National  Indian  Gaming 
Commission  Bulletin  95^1  (April  10, 199S).  FinCEN 
understands  that  certain  Asian  card  games  (whose 
rules  employ  a  betting  formula  in  which  a  player 
does  not  offer  to  take  on  all  competitors),  may  be 
permitted  to  be  offered  in  Class  II  facilities  for 
purposes  of  the  Indian  Gaming  ReguUtory  Act 
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activity  (whether  in  the  form  of  per- 
game  or  per-table  fees,  fees  based  on 
winnings,  rentals,  or  otherwise)  end 
received  by  an  establishment.  ,. .  ..      :^ 

C.  Treatment  of  Card  Clubs  Under  the 
Bank  Secrecy  Act 

Under  the  proposed  regulations,  card 
clubs  would  be  treated  imder  the  Bank 
Secrecy  Act  in  the  same  manner  as 
casinos  unless  specific  provisions  of  the 
rules  in  31  CFR  Part  103  explicitly 
require  a  diflierent  treatment.  Thus,  card 
clubs  would  become  subject  not  simply 
to  the  Bank  Secrecy  Act's  currency 
transaction  reporting  rules  but  to  the 
full  set  of  provisions  (described  by  the 
Congress  as  "a  comprehensive  currency 
reporting  and  detailed  recordkeeping 
system  with  numerous  anti-money 
laundering  safeguards"  ')  to  which 
casinos  in  the  United  States  are  subject. 

Treatment  of  card  clubs  on  a  par  with 
casinos  would  generally  impose  on  such 
clubs  the  Bank  Secrecy  Act  rules  that 
apply  to  casinos.  Thus,  each  card  club 
would  be  required  to  file  with  the 
Department  of  the  Treasury  a  report  of 
each  receipt  or  disbursement  of  more 
than  $10,000  in  currency  in  its 
operations  during  any  gaming  day; 
aggregation  of  multiple  currency 
transactions  is  required  in  a  number  of 
situations.  See  31  CFR  103.22(a)(2).  llie 
requirement  would  apply  to  all  receipts 
or  disbursements  of  ciurency  in 
connection  with  gaming  activities  at  the 
card  club,  including,  but  not  limited  to, 
transfiars  of  currency  for  chip  purchases 
or  redemptions,  exchanges  of  bills  of 
one  denomination  for  bills  of  another 
denomination,  exchanges  of  one 
currency  for  another  currency,  transfers 
.to  or  firom  player  accounts  or  deposit 
facilities,  payments  or  advances  on 
credit,  wagers  of  currency  or  payments 
of  currency  to  settle  wagers,  and 
transfers  intended  for  conversion  to 
other  forms  of  negotiable  instruments  or 
for  electronic  fimds  transfer  or 
transmittal  out  of,  or  as  a  result  of  such 
transfer  or  transmittal  into,  the  card 
club.'o 

It  is  particularly  important  to 
understand  that  the  requirements  would 


*See  H.R.  Rep.  No.  652, 103rd  Cong..  2nd  Sess. 
193  (1994). 

'"Legislation  recently  enacted  in  California  adds 
gaming  clubs  to  the  list  of  financial  institutions  in 
that  state  that  are  required  to  report  transactions  in 
currency  of  more  than  $10,000  to  the  California 
De(}artment  of  Justice.  See  Assembly  Bill  31S3 
(signed  Septeniber  28, 1996),  amending  Cal.  Penal 
Code  14161.  The  new  reporting  requirement     ;. 
becomes  effective  on  January  1 ,  1997.  It  is       .  ' 
anticipated  that  the  California  and  Bank  Secrecy 
Act  currency  transaction  reporting  requirements 
will  be  coordinated  (as  is  done  in  other  situations 
in  which  Bank  Secrecy  Act  and  slate  reporting  rules 
overlap)  to  reduce  regulatory  burden  and  costs  of 
complianca 


apply  regardless  of  where  the  transfers 
occur  at  the  card  club.  Thus  no 
distinction  is  to  be  made  between,  for 
example,  transactions  at  a  cage,  cashier, 
or  other  central  facility,  and  chip 
purchases  or  redemptions  from  club 
runners  or  from  dealers  or  other 
operators  of  specific  games. 

Each  card  club  would  also  be 
required,  like  a  casino,  to  maintain,  and 
to  retain,  certain  records  relating  to  its 
operation,  including  records  identifying 
account  holders  (see  31  CFR  103.36(a)), 
records  showing  transactions  for  or 
through  each  customer's  account  (see, 
generally.  31  CFR  103.36(b)),  and 
records  of  transactions  involving 
persons,  accounts  or  places  outside  the 
United  States.  See  31  CFR  103.36(b)(5). 
Records  of  transactions  of  more  than 
$3,000  involving  checks  or  other 
monetary  instruments  and  records  that 
are  prepared  or  used  by  a  card  club  to 
monitor  a  customer's  gaming  activity  are 
also  among  the  types  of  records  that 
would  be  required  to  be  maintained.  See 
31  CFR  103.36  (b)(8)  and  (b)(9).  (A 
specific  record  retention  requirement, 
applicable  only  to  card  clubMS,  is 
discussed  below.)  Finally,  card  clubs 
would  be  required  to  institute  training 
and  internal  control  programs  to  assure 
and  monitor  compliance  with  the  Bank 
Secrecy  Act.  See  31  CFR  103.36(b)(10) 
and  103.54(a)." 

Card  clubs  within  the  scope  of  the 
proposed  rule  will  in  any  event  remain 
subject  to  the  filing  requirements  of 
section  60501  of  the  Internal  Revenue 
Code,  with  respect  to  their  gaming  and 
financial  services  operations,  until  the 
proposals  made  by  this  document 
become  effective  as  a  final  rule.  See 
section  60501  (a)  and  (c)  of  the  Internal 
Revenue  Code,  26  U.S.C.  60501(a)  and 
(c),  and  Trees.  Reg.  1.6050I-l(d)(2). 
Section  60501  of  tlie  Code  will  continue 
to  apply  to  any  non-gaming  and  non- 
financial  services  operations  (for 
example  restaurant  service),  at  card 
clubs  that  become  subject  to  the  Bank 
Secrecy  Act. 

D.  Additions  to  Record  Retention 
Requirements 

The  proposed  rule  contains  one  new 
record  retention  requirement,  applicable 
only  to  card  clubs.  A  proposed  new 
paragraph  (11)  of  31  CFR  103.36(b) 
would  require  card  clubs  to  retain,  for 
five  years,  all  currency  transaction  logs, 
multiple  currency  transaction  logs,  and 
cage  control  logs  that  the  clubs  maintain 
in  their  business  operations.  This 


■■In  addition.  Treasury  intends  to  issue 
regulations  to  require  classes  of  non-bank  financial 
institutions,  including  gaming  establishments,  to 
file  reports  of  suspicious  transactions.  See  31  U.S.C. 
S31S(g)(l). 


requirement  is  proposed  to  assure  an 
adequate  basis  for  the  audit  of 
compliance  or  review  of  compliance  by 
card  clubs  with  the  Bank  Secrecy  Act; 
the  restriction  of  the  requirement  to  card 
clubs  reflects  the  absence  for  such  clubs 
of  a  state  regulatory  scheme  under 
whose  terms  similar  records  would 
already  be  required  to  be  maintained. 

E.  Request  for  Comments  on  Specific 
Subjects 

FinCEN  recognizes  that  card  club 
operations  are  not  imiform  throughout 
the  United  States,  and  it  is  keenly  aware 
of  the  need  to  proceed  thoughtfully  in 
adopting  the  rules  of  the  Bank  Secrecy 
Act  to  the  realities  of  those  operations. 
FinCEN  specifically  seeks  comment  on 
the  following  questions: 

1.  Are  there  particular  parts  of  the 
Bank  Secrecy  Act  regulations  applicable 
to  casinos  generally  that  cannot  or 
should  not  be  applied  to  card  clubs? 

2.  What  types  of  financial  services, 
other  than  gaming,  are  offered  by  card 
clubs? 

3.  Ek)  any  elements  of  the  operation  of 
card  clubs  on  tribal  lands  justify 
different  treatment  for  such  clubs  than 
for  other  card  clubs?  Are  specific  rules 
necessary  to  take  account  of  situations 
in  which  card  clubs  operate  in  Class  II 
facilities  that  offer  several  different 
Class  II  gaming  activities? 

4.  How  can  compliance  with  the  Bank 
Secrecy  Act  by  tribal  card  clubs  best  be 
examined  and  enforced? 

In  seeking  guidance  on  these  and 
other  issues  raised  by  this  notice  of 
proposed  rulemaking,  FinCEN  is 
interested  in  hearing  from  all  parties 
potentially  affected  by  the  proposed 
rules,  including  operators  of  card  clubs, 
officials  of  jurisdictions  in  which  card 
clubs  are  located,  and  Indian  tribes  on 
whose  lands  card  club  gaming  is 
conducted. 

Treasury  is  continuing  to  consider 
issues  affecting  the  application  of  the 
Bank  Secrecy  Act  to  the  gaming 
industry  generally.  Those  issues  include 
whether  special  rules  should  be 
applicable  to  small  gaming 
establishments,  and  how  best  to 
implement  with  respect  to  gaming 
establishments  the  general  provisions 
added  to  the  Bank  Secrecy  Act  by  the 
Annunzio-Wylie  Anti-Money 
Laundering  Act  of  1992,  Title  XV  of  the 
Housing  and  Community  Development 
Act  of  1992,  Pub.  L.  102-550,  and  the 
Money  Laundering  Suppression  Act. 

Proposed  Effective  Date 

The  amendments  to  31  CFR  Part  103 
proposed  in  this  notice  of  proposed 
rulemaking  will  become  effective  90 
days  foUoiving  publication  in  the 
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Federal  Register  of  the  final  rule  to 
which  this  notice  of  proposed 
rulemaking  relates. 

^leciai  Analjaes 

It  has  been  determined  that  thia  notice 
of  proposed  rulemaking  (i)  is  not  subject 
to  the  "budgetary  impact  statement" 
requirement  of  section  202  of  the 
Unfunded  Mandates  Reform  Act  of  1995 
(Pub.  L.  104—4),  and  (ii)  is  not  a 
significant  regulatory  action  as  defined 
in  Executive  Order  12866.  It  is  not 
anticipated  that  this  proposed  rule,  if 
adopted  as  a  final  rule,  will  have  an 
annual  effoct  on  the  economy  of  $100 
miUion  or  more.  Nor  will  it,  if  so 
adopted,  affect  adversely  in  a  material 
way  the  economy,  a  sector  of  the 
economy,  productivity,  competition, 
jobs,  the  environment,  public  health  or 
safety,  or  state,  local  or  tribal 
governments  or  communities.  The 
proposed  ride  is  neither  inconsistent 
with,  nor  does  it  interfere  with,  actions 
taken  or  planned  by  other  agencies. 
Finally,  it  raises  no  novel  legal  or  policy 
issues.' 

A  "description  of  the  reasons  why 
action  by  the  agency  is  being 
considered"  and  a  "succinct  statement 
of  the  objectives  of,  and  legal  basis  for, 
the  proposed  rule" — all  as  required  by 
5  U.S.Q  553(b) — are  found  elsewhere  in 
this  preamble. 

Paperwork  Reduction  Act 

The  proposed  rule  would  add  a  new 
paragraph  (b)(ll)  to  section  103.36  to 
require  card  clubs  to  retain  records, 
created  in  the  ordinary  course  of 
business,  (i)  of  currency  transactions 
(for  example,  currency  transaction  logs 
and  multiple  currency  transaction  logs) 
and  (ii)  of  all  activity  at  card  club  cages 
or  similar  facilities,  including,  without 
limitation,  cage  control  logs.  FinCEN 
believes  that,  as  a  matter  of  usual  and 
customary  business  practice,  card  clubs 
collect  and  maintain  information  about 
currency  and  cage  transactions 
conducted  by  their  customers;  prop)osed 
paragraph  (b)(ll)  would  require  simply 
that  sudi  records  be  retained  for  at  least 
five  years  (the  generally  applicable  Bank 
Secrecy  Act  record  retention  period). 
FinCEN  thus  believes  that  the  retention 
requirement  of  proposed  103.36(b)(ll), 
the  only  new  retention  requirement  in 
the  proposed  rule,  would  impose  a 
minimal  additional  burden  on  the  card 
club  industry.  Nevertheless,  because 
proposed  103.36(b)(ll)  is  a 
recordkeeping  obUgation  not  presently 
found  in  31  CFR  Part  103,  FinCEN 
hereby  presents  the  following 
information  concerning  the  retention  of 
information  on  currency  and  cage 
transactions,  in  accordance  with 


requirements  of  the  Paperwork 
Reduction  Act  of  1995,  44  U.S.C.  3501 
et  seq.,  to  assist  those  persons  wishing 
to  comment  on  the  proposed 
information  retention  requirement. 

Proposed  Collection  Retention 
Requirement  ,-.    r.       .'*' 

Description  of  Respondents:  All  card 
clubs  conducting  transactions  in 
currency  and  cage  transactions  with 
their  customers  and  creating  records  of 
such  transactions  in  the  ordinary  course 
of  business. 

Frequency:  Each  time  a  currency  or 
cage  transaction  is  recorded. 

Estimated  Number  of  Currency  and 
Cage  Transactions:  Unknown. 

Estimate  of  Total  Annual  Burden  on 
Card  Clubs:  Recordkeeping  burden 
estimate  =  approximately  686  hours  per 
year. 

Estimate  of  Total  Annual  Cost  to  Card 
Clubs  for  Hour  Burdens:  Based  on  $20 
per  hour,  the  total  cost  of  compliance 
with  the  proposed  recordkeeping  rule  is 
estimated  to  be  approximately  $14,000. 

Estimate  of  Total  Other  Annual  Costs 
to  Respondents:  None. 

FinCEN  specifically  invites  comments 
on  the  following  subjects:  (a)  Whether 
the  proposed  collection  of  information 
is  necessary  to  further  the  purposes  of 
the  Bank  Secrecy  Act,  including 
whether  the  information  retained  shall 
have  practical  utility:  (b)  the  acmracy  of 
FinCEN's  estimate  of  the  burden  of  the 
proposed  collection  of  information;  (c) 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be  retained; 
and  (d)  ways  to  minimize  the  burden  of 
the  collection  of  information  on  the 
affected  industry,  including  through  the 
use  of  automated  storage  and  retrieval 
techniques  or  other  forms  of  information 
technology. 

In  addition,  the  Paperworic  Reduction 
Act  of  1995,  supra,  requires  agencies  to 
estimate  the  total  annual  cost  burden  to 
respondents  or  recordkeepers  resulting 
from  the  retention  of  information.  Thus, 
FinCEN  also  specifically  requests 
comments  to  assist  with  this  estimate.  In 
this  connection,  FinCEN  requests 
commenters  to  identify  any  additional 
costs  associated  with  the  retention  of 
the  information  covered  by  the 
requirement. 

The  infcHTOation  collection  in  the 
proposed  rule  has  been  submitted  to  the 
Office  of  Management  and  Budget  for 
review  under  section  3507(d)  of  the 
Paperwork  Reduction  Act  of  1995. 
Comments  on  the  proposed  collection 
may  be  directed  to  the  Office  of 
Information  and  Regulatory  Affairs  of 
C^ffl,  attention:  Desk  Officer  for  the 
Treasury  Department.  Responses  to  this 
request  for  comments  from  FinCEN  will 


be  summarized  and  included  in  the 
request  for  Office  of  Management  and 
Budget  approval.  All  comments  will 
become  a  matter  of  public  record. 

Drafting  Information 

This  notice  of  proposed  rulemaking 
was  prepared  in  FinCEN's  Office  of 
Legal  Counsel,  with  the  participation  of 
staff  members  of  FinCEN's  Office  of 
Regulatory  Policy  and  Enforcement. 

List  of  Sobjects  in  31  CFR  Part  103 

Authority  delegations  (Government 
agencies).  Banks,  banking.  Currency, 
Foreign  banking.  Gambling. 
Investigations,  Law  enforcement. 
Reporting  and  recordkeeping 
requirements.  Taxes. 

Proposed  Amendments  to  the 
Regulations 

Accordingly,  31  CFR  Part  103  is 
proposed  to  be  amended  as  follows: 

PART  103— FINANaAL 
RECORDKEEPING  AND  REPORTINQ 
OF  CURRENCY  AND  FOREIGN 
TRANSACTIONS 

1.  The  authority  citation  for  Part  103 
continues  to  read  as  follows: 

Authariiy:  12  U.S.C  1829b  and  1951-1959; 
31  U.S.C  5311-5330. 

2.  Section  103.11  is  amended  by 
redesignating  paragraphs  (n)(8)  and 
(n)(9)  as  paragraphs  (n)(9)  and  (n)(10). 
respectively,  and  by  adding  new 
paragraphs  (n)(7)(iu)  and  (nK8)  to  read 
as  follows: 

§103.11    Maanlngorienna. 

(n)  •  *  • 

(7)  •  •  • 

(iii)  Any  reference  in  this  Part,  other 
than  in  this  paragraph  (n)(7)  and  in 
paragraph  (n)(8),  to  a  casino  shall  also 
include  a  reference  to  a  card  club, 
unless  the  provision  in  question 
contains  specific  language  varying  its 
application  to  card  clubs  or  excluding 
card  clubs  from  its  application. 

(8)(i)  Card  club.  A  card  club,  gaming 
club,  card  room,  gaming  room,  or 
similar  gaming  establishment  that  is 
duly  licensed  or  authorized  to  do 
business  as  such  in  the  United  States, 
whether  under  the  law«  of  a  State,  of  a 
Territory  or  Insular  Possession  of  the 
United  States,  or  of  a  political 
subdivision  of  any  of  the  foregoing,  or 
under  the  Indian  Gaming  Regulatory  Act 
or  other  federal,  state,  or  tribal  law  or 
arrangement  affecting  Indian  lands 
(including,  without  limitation,  an 
establishment  operating  on  the 
assumption  or  under  the  view  that  no 
such  authorization  is  required  for 
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operation  on  Indian  lands  for  an 
establishment  of  such  type),  and  that 
has  gross  annual  gaming  revenue  in 
excess  of  $1,000,000.  The  term  includes 
the  principal  headquarters  and  every 
domestic  branch  or  place  of  business  of 
the  establishment.  The  term  "casino."  as 
used  in  this  Part  shall  include  a 
reference  to  "card  club"  to  the  extent 
provided  in  paragraph  (n)(7Hiii). 

(ii)  For  purposes  of  this  paragraph 
(n)(8),  "gross  annual  gaming  revenue" 
means  the  gross  revenue  derived  from  or 
genorated  by  customer  gaming  activity 
(whether  in  the  form  of  per-game  or  por- 
table fees,  however  computed,  rentals, 
or  otherwise)  and  received  by  an     - 
establishment,  during  either  the 
establishment's  previous  business  year 
or  its  current  business  year.  A  card  club 
that  is  a  financial  institution  for 
purposes  of  this  Part  solely  because  its 
gross  annual  revenue  exceeds 
$1,000,000  during  its  current  business 
year,  shall  not  be  considered  a  financial 
institution  for  purposes  of  this  Part  prior 
to  the  time  in  its  current  business  year 
when  its  gross  annual  revenue  exceeds 
$1,000,000. 

3.  Section  103.36  is  amended  by 
adding  a  new  paragraph  (b)(ll)  to  read 
as  follows: 

§103.36    Addraonal  records  to  be  made 
and  ratained  by  caelnos. 

•  •  *  *  *  :    ■•!- 

(b)'** 

(11)  In  the  case  of  card  clubs  only. 

records  of  all  currency  transactions  by 

customers,  including  without  limitation, 

records  in  the  form  of  currency 

transaction  logs  and  multiple  currency 

transaction  logs,  and  records  of  all 

activity  at  cages  or  similar  facilities, 

including,  without  limitation,  cage 

control  logs. 

Dated:  December  16, 1996  "    .  •; 

Stanley  E.  Morris, 

Director,  Financial  Crimes  Enforcement 
Network. 

(FR  Doc.  96-32396  Filed  12-19-96;  8:45  am) 
■uiNa  CODE  4aao-a»-p 


DEPARTMENT  OF  DEFENSE 

Department  of  the  Army,  Corpa  of 
Engineers 

33  CFR  Part  334 

Danger  Zones  and  Restricted  Arees 

AOatCY:  U.S.  Army  Corps  of  Engineers, 

DoD.  " 

ACTION;  Proposed  rule.  

OUMMARY;  The  Corps  proposes  to  amend 
most  of  the  regulations  promulgated  in 


33  CFR  Fart  334,  which  establish  danger 
zones  and  restricted  areas  in  waters  of 
the  United  States.  This  minor  editorial 
amendment  to  the  regulations  clarifies 
that  persons,  as  well  as  vessels  or  other 
listed  watercrafl,  are  subject  to  the 
restrictions  placed  on  the  use  of  and 
entry  into  the  areas  established  by  the 
danger  zone  and  restricted  area 
regulations.  This  clarification  does  not 
affect  the  size,  location  or  further 
restrict  the  public's  use  of  the  areas.  The 
danger  zones  and  restricted  areas 
continue  to  be  essential  to  the  safety  and 
security  of  Government  facilities, 
vessels  and  personnel  and  protect  the 
public  from  the  hazards  associated  with 
the  operations  at  the  Government 
facilities. 

DATES:  Comments  should  be  received  on 
or  before  February  18. 1997. 

ADDRESS:  Send  comments  to: 
HQUSACE,  CECW-OR,  Washington. 
D.C. 20314-1000. 

FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Ralph  Eppard,  Regulatory  Branch, 
CECW-OR  at  (202)  761-1783. 

SUPPLBMENTARY  INFORMATION:  Pursuant 
to  its  authorities  iti  Section  7  of  the 
Rivers  and  Harbors  Act  of  1917  (40  Stat. 
266;  33  U.S.C.  1)  and  Chapter  XIX  of  the 
Army  Appropriations  Act  of  1919  (40 
Stat.  892;  33  U.S.C.  3),  the  Corps 
proposes  to  amend  danger  zone  and 
restricted  area  regulations  in  33  CFR 
Part  334,  by  inserting  the  word 
"person",  or  similar  verbiage  that 
clarifies,  as  appropriate,  that  the 
regulations  affect  persons  in  a  vessel,  as 
well  as  persons  outside  of  vessels  in  the 
water,  engaged  in  activities  such  as, 
swimming,  diving,  floating,  waterskiing. 
and  snorkeling.  llie  addition  of  the 
vvord  "person"  to  existing  danger  zone/ 
restricted  area  regulations  is  necessary 
due  to  a  recent  lawsuit  which  involved 
a  person  trespassing  (swimming)  into  a 
restricted  area  where  the  existing 
regulations  prohibited  entry  by  vessels 
or  other  craft  but  did  not  specifically 
prohibit  entry  by  persons.  We  are  taking 
this  opporttmity  to  change  all  danger 
zone  and  restricted  area  regulations  in 
33  CFR  Part  334,  which  have  a  stated 
restriction  or  prohibition  on  vessels, 
watercrafl  and  the  like,  but  do  not 
specifically  address  entry  into  the 
area(s)  by  persons  swimming,  floating, 
waterskiing,  diving,  or  by  any  means 
allowing  them  entry  into  the  area  by 
water.  Clearly,  since  the  intent  of  the 
regulations  when  promulgated  was  to 
restrict  the  public's  use  of  a  designated 
water  area,  the  changes  proposed  today 
will  have  no  additional  effoct  on  the 
public. 


Procedural  RequirenMnts 

a.  Review  Under  Executive  Order  12866 

This  proposed  rule  is  issued  with     ■ 
respect  to  a  military  function  of  the 
Defense  Department  and  the  provisions 
of  Executive  Order  12866  do  not  apply. 

b.  Review  Under  the  Regulatory 
Flexibility  Act 

These  proposed  rules  have  been 
reviewed  under  the  R^ulatory 
Flexibility  Act  (Pub.  L.  96-354).  which 
requires  the  preparation  of  a  regulatory 
flexibility  analysis  for  any  regulation 
that  will  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities  (i.e..  small  businesses  and  small 
Governments).  The  Corps  expects  that 
the  economic  impact  of  the  changes  to 
the  danger  zones  would  have  practically 
no  impact  on  the  public,  no  anticipated 
navigational  hazard  or  interference  with 
existing  waterway  trafiic  and 
accordingly,  certifies  tEat  this  proposal 
is  adopted,  will  have  no  significant 
economic  impact  on  small  entities. 

c.  Review  Under  the  National 
Environmental  Policy  Act 

We  have  concluded,  based  on  the 
minor  nature  of  the  editorial  changes 
■  that  these  amendments  to  danger  zones 
and  restricted  areas  will  not  have  a 
significant  impact  to  the  human 
environment,  and  preparation  of  an 
environmental  impact  statement  is  not 
required. 

d.  Unfunded  Mandates  Act 

This  rule,  if  established,  does  not 
impose  an  enforceable  duty  among  the 
private  sector  and  therefore,  is  not  a 
Federal  private  sector  mandate  and  is 
not  subject  to  the  requirements  of 
Section  202  or  205  of  the  Unfunded 
Mandates  Act.  We  have  also  found 
under  Section  203  of  the  Act,  that  small 
Governments  will  not  be  significantly 
and  uniquely  affected  by  this 
rulemaking. 

List  of  Subiects  in  33  CFR  Fart  334 

Navigation  (water).  Transportation, 
Danger  Zones. 

For  the  reasons  set  out  in  the 
preamble,  we  propose  to  amend  33  CFR 
Part  334,  as  follows: 

PART  334— DANGER  ZONE  AND 
RESTRICTED  AREA  REGULATIONS 

1.  The  authority  citation  for  Part  334 
continues  to  read  as  follows: 

Authority:  40  Stat.  266:  (33  U.S.C  1)  and 
40  Stat  892:  (33  U.S.C  3). 

2.  Section  334.10  is  amended  by 
revising  the  first  sentence  of  paragraph 
(b)(S),  to  read  as  follows: 


'A- 
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1334.10    QuHoflWfWoffSaatoWhnd,  §334.60    C^M  Cod  Bay  souttt  of  WMtlMt 


•  •  •  •  If,--.; 

(b)  The  regulations.  •  ♦  •* 
(5)  Prior  to  the  conducting  of  each 
bombing  practice,  the  area  will  be 
patrolled  by  a  non-participating  naval 
aircraft  to  ensure  that  no  persons  or 
watercraft  are  within  the  danger  zone 
and  to  warn  any  such  person  or- 
watercraft  seen  in  the  vicinity  by  means 
of  a  signal  that  bombing  practice  is 
about  to  take  place.  *  •  • 

3.  Section  334.30  is  amended  by 
revising  paragraph  (b)(3),  to  read  as 
follows: 

1334.30    QuHoflMnaoffPwnaquMPoint, 
Maine;  Nsvalaotiobuoy  teat  area. 


(b)  The  regalations.  *  *  * 
(3)  Prior  to  and  during  the  period 
when  sonobuoys  are  being  dropped,  an 
escort  vessel  &om  the  U.S.  Naval  Air 
Station  will  be  in  the  vicinity  to  ensure 
that  no  perscHis  or  vessels  are  in  the 
testing  area.  Vessels  may  be  requested  to 
veer  oU  when  sonobuoys  are  about  to  be 
dropped;  however,  drops  will  be  made 
only  when  the  area  is  actually  clear  of 
persons  and  vessels  as  ascertained  by 
the  project  aircraft  and  the  surface 


4.  Section  334.40  is  amended  by 
revising  paragraph  (bHl),  to  read  as 
follows: 


1334.40    Atlantic  Ocean  in  vicinity  of  Duck 
Mand,  IMne.  Isles  of  Shoals;  naval  sircrafi 


(b)  The  regulations.  (1)  No  person  or 
vessel  shall  enter  or  remain  in  the 
danger  zone  from  8:00  a.m.  to  5  p.m. 
(local  time)  daily,  except  as  authorized 
by  the  enforcing  agency. 
•        •        •        •    ■    • 

5.  Section  334.50  is  amended  by 
revising  paragraph  (b),  to  read  as 
follows: 

f334.90    PIscataiia  River  at  Portsmouth 
Nawsl  Shipyard,  KHtery.  Mainr.  restrictsd 


(b)  The  regulations.  All  persons, 
vessels  and  other  craft,  except  those 
vessels  under  the  supervision  of  or 
contract  to  local  military  or  naval 
authority,  are  prohibited  from  entering 
the  restricted  areas  without  permission 
from  the  Commander,  Portsmouth  Naval 
Shipyard  or  his/her  authorized 
representative. 

6.  Section  334.60  is  amended  by 
revising  paragraph  (b)(1).  to  read  as 
follows: 


(b)  The  regulations.  (1)  No  person  or 
vessel  shall  enter  or  remain  in  the 
danger  zone  at  any  time,  except  as 
authorized  by  the  enforcing  agency. 

•        •        •        •        • 

7.  Section  334.70  is  amended  by 
revising  paragraph  (a)(2)',  to  read  as 
follows: 

1334.70    Buzzards  Bay.  and  adjacent 
;  danQSf  zones  for  naval 


(a)  Atlantic  Ocean  in  vicinity  of  No 
Man's  Land.  v      t 

•  •        •        •        • 

(2)  The  regulations.  No  vessel  or 
person  shall  at  any  time  enter  or  remain 
within  a  rectangular  portion  of  the  area 
bounded  on  the  north  by  latitude 
41'>16'00",  on  the  east  by  longitude 
70"47'30",  on  the  south  by  latitude 
41"'12'30",  and  on  the  west  by  longitude 
70''50'30",  or  within  the  remainder  of 
the  area  between  November  1,  and  April 
30,  inclusive,  except  by  permission  of 
the  enforcing  agency. 

•  •        •        •        * 

8.  Section  334.75  is  amended  by 
revising  the  third  sentence  in  paragraph 
(b)(1),  to  read  as  follows: 

S  334.75    Thames  RIvar,  Naval'Submarlna 
Base  New  London,  rastrlctsd  araa. 

•  •        •        *        * 

(b)  The  regulations.  (!)**•  ^^ 
However,  all  persons,  vessels  and       '"*. 
watercraft,  except  U.S.  military 
personnel  and  vessels  must  leave  the 
restricted  area  when  notified  by 
personnel  of  the  New  London 
Submarine  Base  that  such  use  will 
interfere  with  submarine  maneuvering, 
operations  or  security.                      .  , 

•  *        *        •        • 

9.  Section  334.78  is  amended  by 
revising  paragraph  (b)(1),  to  read  as 
follows:  .  -i 

S  334.78    Rhode  Island  Sound.  Atlantic 
Ocean,  approximately  4.0  nautical  mUas  due 
south  of  Lands  End  in  Newport,  R.I.; 
rastrlctsd  araa  for  naval  practica  minefield. 

***** 

(b)  The  regulations.  (1)  No  [>ersons, 
vessels  or  other  watercraft  will  be 
allowed  to  enter  the  designated  area 
during  minefield  training. 

•  »        *        •        • 

10.  Section  334.90  is  amended  by 
revising  paragraph  (b)(2),  to  read  as 
follows: 

§334.90    Waters  of  Atlantic  Ocean; 
National  Guard  Training  Cantar.  Saa  OH 
N.J. 


(b)  The  regulations.  *  •  * 

(2)  No  person  or  vessel  shall  enter  or 
remain  in  the  danger  zone  diuing  the 
operation  of  the  firing  range,  excepting 
vessels  of  the  United  States  or  tbe  State 
of  New  Jersey. 

11.  Section  334.100  is  amended  by 
revising  paragraph  (b)(1),  to  read  as 
follows: 

§334.100    Atlantic  Ocean  off  Cspa  May, 
N.  J.;  Coast  Guard  fUfIs  Range. 

*  •        •        •        • 

(b)  The  regulations.  (1)  No  person  or 
vessel  shall  enter  or  remain  in  the 
danger  area  between  sunrise  and  sunset 
daily,  except  as  authorized  by  the 
enforcing  agency. 

•  •        •        •        * 

12.  Section  334.130  is  amended  by 
revising  paragraphs  (b)(1)  and  the  first 
sentence  of  paragraph  (b)(2),  to  read  as 
follows: 

§334.130    Atlantic  Ocean  off  Wallopa 
laland  and  Ctiincotsague  Inlet.  Va;  danger 


(b)  The  regulations.  (1)  Persons  and  . 
vessels  may  enter  and  operate  in  the 
danger  zone  at  all  times  when  warning 
signals  are  not  displayed. 

(2)  When  warning  signals  are 
displayed,  all  persons  and  vessels  in  the 
danger  zone,  except  vessels  entering  or 
departing  Chincoteague  Inlet,  shall 
leave  the  zone  promptly  by  the  shortest 
possible  route  and  shall  remain  outside 
the  zone  until  allowed  by  a  patrol  boat 
to  enter  or  the  danger  signal  has  been 
discontinued.  *  *  * 

13.  Section  334.170  is  amended  by 
revising  paragraphs  (b)(1)  and  (b)(2j.  to 
read  as  follows:  -  .,^  • 

§  334.170    Chasapeal(e  Bay,  in  the  vicinity 
of  CtMsapeake  Beach,  tM.;  firing  range. 
Naval  Research  Lal>oratory. 

***** 

(b)  The  regulations.  (1)  No  person  or 
vessel  shall  enter  or  remain  in  Area  A 
at  any  time. 

(2)  No  person  or  vessel  shall  enter  or 
remain  in  Area  B  or  Area  C  between  the 
hours  of  1:00  p.m.  and  5:00  p.m.  daily 
except  Sundays,  except  that  through 
navigation  of  commercial  craft  will  be 
permitted  in  Area  C  at  all  times,  but 
such  vessels  shall  proceed  on  their 
normal  course  and  shall  not  delay  their 
pro^^ss. 
*        *        •        •        * 

14.  Section  334.190  is  amended  by 
revising  paragraphs  (b)(1)  and  (b)(2),  to 
read  as  follows: 
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1334.190    ChMapeak*  Bay.  in  vtcMty  of 
Bloodsworth  Island,  Md.;  ahora 
bombardnMnt,  ak  bombing,  air  straflng,  and 
rockat  tMng  aiM,  U.S.  Navy. 


(b)  The  regulations.  (1)  Persons, 
vessels  or  other  craft  shall  not  enter  or 
remain  in  the  prohibited  area  at  any 
time  unless  authorized  to  do  so  by  the 
enforcing  agency. 

(2)  No  person,  vessel  or  other  craft 
shall  enter  or  remain  in  the  danger  zone 
when  notified  by  the  enforcing  authority 
to  keep  clear  or  when  firing  is  or  will 
soon  be  in  progress,  except  as  provided 
in  paragraph  (b)(5)  of  this  section. 
•        •        •        •        • 

15.  Section  334.210  is  amended  by 
revising  paragraphs  (b)(1).  (b)(2).  and 
(b)(5) ,  to  read  as  follows: 


1334.210    Cttaaapeaica  Bay.  in  vicinity  of 
Tangiar  laland;  naval  guided  mlssitos  teat 


(b)  The  regulations.  (1)  Persons, 
vessels  or  other  craft  shall  not  enter  or 
remain  in  the  prohibited  area  at  any 
time  unless  authorized  to  do  so  by  the 
enforcing  agency. 

(2)  Except  as  otherwise  provided  in 
paragraph  (b)(6)  of  this  section,  persons, 
vessels  or  other  draft  shall  not  enter  or 
remain  in  the  restricted  area  when  firing 
is  or  will  soon  be  in  progress  unless 
authorized  to  do  so  by  the  enforcing 
agency.  •  *  * 

(5)  Upon  observing  the  warning  flag 
or  upon  receiving  a  warning  by  any  of 
the  patrol  vessels  or  aircraft,  persons, 
vessels  or  other  craft  shall  immediately 
vacate  the  restricted  area  and  remair. 
outside  the  area  until  the  conclusion  of 
firing  for  the  day. 

•  *        *        •        •  .  . 

16.  Section  334.230  is  amended  by 
revising  the  first  sentence  of  paragraph 
(a)(2)(ii),  and  paragraph  (b)(2)(iii),  to 
read  as  follows: 

§334.230    Potomac  RIvar 

(a)  Naval  Surface  Weapons  Center. 
Dahlgren,  Va. 

•  •        *        •        • 

(2)  The  regulations.  •  *  • 
(ii)  When  firing  is  in  progress,  no 
person,  or  fishing  or  oystering  vessels 
shall  operate  %vithin  the  danger  zone 
affected  unless  so  authorized  by  the 
Naval  Surface  Weapons  Center's  patrol 

boats.  •  •  • 

•  •        •        *        • 

(b)  Accotink  Bay.  Accotink  Creek,  and 
Pohick  Bay:  U.S.  Military  Reservation. 
FoitBelvoir.  Va.  *  *  * 


equipment  necessary  to  stop  all  persons 
and  boats  at  the  boundary  of  the  danger 
zone  and  prt^ibit  their  crossing  the  area 
until  convenient  to  the  firing  schedule 
to  do  so. 

17.  Section  334.240  is  amended  by 
revising  paragraph  (bK3),  and  (b)(5).  to 
read  as  follows: 

{334.240   Potomac  River.  Mattawreman 
Craak  and  CMcamuxan  Creak;  U.&  Naval 
Propattant  Plant.  Indian  Haad,  Md 

*        •        *        *        • 

(b)  The  regulations.  •  *  * 
(3)  No  persons  or  vessels  except 
vessels  of  the  United  States  or  vessels 
authorized  by  the  enforcing  agency  shall 
enter  or  remain  in  the  danger  zone 
while  lights  are  flashing,  when  warning 
horns  are  in  operation,  or  whm  warned 
or  directed  by  a  patrol  vessel.  •  •  • 

(5)  Except  as  prescribed  in  paragraph 
(b)(3)  of  this  section,  persons  and 
vessels  may  enter  and  proceed  through 
the  danger  zone  without  restriction; 
however,  accidental  explosions  may 
occur  at  any  time  and  persons  and 
vessels  entering  the  area  do  so  at  their 
own  risk. 


18.  Section  334.310  is  amended  by 
revising  paragraph  (b)(2).  to  read  as 
follows: 

§334.310    Chesapaato  Bay,  Lynnhavan 
Roada;  navy  amphibioua  training  < 


(b)  The  regulations.  *  *  * 

(2)  No  person  or  vessel  shall  approach 
within  300  years  of  any  naval  vessel  or 
within  600  years  of  any  vessel 
displaying  the  red  "baker"  burgee. 

•  *        •        •        * 

19.  Section  334.330  is  amended  by 
revising  paragraph  (b)(1),  to  read  as 
follows: 

§334.330  Aflantic  Ocean  and  eonneelhtg 
walara  m  vicinity  of  Myrtla  laland.  Va.;  Air 
Force  praettca  bombing,  rocket  flrUig,  and 
gunrtary  ranga. 

•  •        •        •        • 

(b)  The  regulations.  (1)  No  persMi  or 
vessel  shall  enter  or  remain  in  the 
danger  zone  except  during  intervals 
specified  and  publicized  fit)m  time  to 
time  in  local  newspapers  or  by  radio 
announcement 

20.  Section  334.340  is  amended  by 
revising  paragraph  (b)(2).  to  read  as 
follows: 

§334.340    Chesapeake  Bay  off  Phimtraa 
laland,  Hampton,  Va.;  Air  Force  predaion 


periods  of  firing  or  bombing  or  when  the 
zone  is  otherwise  in  use. 

•        •        *        •        * 

>     21.  Section  334.370  is  amended  by 
revising  paragraph  (a)(2).  to  reed  as        * 
followr 


AHantle  Ocaen  aouth  of 
Bay  off  Camp  PandMon, 


(2)  The  regulations.  *  *  * 
(iii)  The  Post  Commander  is  hereby 
authorized  by  using  such  agencies  and 


(b)  The  regulations.  *  »  * 
(2)  No  person  or  vessel  shall  enter  or 
remain  in  the  danger  zone  during 


§334.370   Ctiaaapaaka  Bay,  L) 
Roada;  danger  zonee,  U.S.  Naval 
AmptiMeua  Baaa. 

(a)  Underwater  demolitions  area 
(prohibited)*  *  * 

(2)  The  regulations.  Persons  or 
vessels,  other  than  those  vessels  owned 
and  operated  l^  the  United  States,  shall 
not  enter  the  prohibited  area  at  uiy  time 
unless  authorized  to  do  so  by  the 
enforcing  agency. 
•        •        •        •        • 

22.  Section  334.400  is  amended  by 
revising  paragraph  (b)(1),  to  read  as 
follows: 


§334.400 

to 
virgHaBi 


(b)  The  regulations.  (1)  P«sons  or 
vessels,  other  than  those  vessels  owned 
and  operated  by  the  United  States  shall 
not  enter  the  area  except  by  permission 
of  the  Commanding  Officer,  U.S.  Naval 
Amphibious  Base,  Little  Cmik,  Norfolk, 
Virginia. 

23.  Section  334.410  is  amended  by 
revising  the  fourth  sentence  in 
paragraph  (d)(1).  the  fifth  sentence  in 
paragraph  (d)(2)  and  paragraph  (dK3).  to 
read  as  follows: 

§334.410    ARMrmerIa  Sound.  PamHeo 
Sound,  and  adjacanl  watara,  NC;  dengar 
zonae  for  naval  aircraft  oparationa. 

(d)  The  Regulations.  (1)  Target  areas. 
*  *  *  No  persons  or  vessels  shall  enter 
this  area  during  the  hours  of  daylight 
without  special  permission  from  the 
enforcing  agency.  *  *  * 

(2)  Target  and  bombirtg  area.  **  *  * 
The  area  will  be  patrolled  and  persons    . 
and  vessels  shall  clear  the  area  under 
patrol  upon  being  warned  by  the  sur&ce 
patrol  craft  or  when  "buzzed"  by 
patrolling  aircraft  •  *  * 

(3)  Naval  Aviation  drdnance  test 
area.  The  area  described  in  paragraph 
(c)  of  this  section  ^all  be  closed  to 
persons  and  navigation  except  for  such 
military  personnel  and  vessels  as  may 
be  directed  by  the  enforcing  agency  to 
enter  on  assigned  duties. 

24.  Section  334.430  is  amended  by 
revising  paragraph  (b)(1),  to  read  as 
follows: 


.    \ 


'k  - 
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1334.430    Wu—Rlvrandtribulsri— t 
MwiM  Corps  Air  SMIon,  ClMrry  PoM. 
N.C.; 


.   (b)  The  regulations.  (1)  Except  in 
cases  of  extreme  emergency,  aU  persons 
or  vessels,  other  than  those  vessels 
operated  by  the  U.S.  Navy  or  Coast 
Guard  are  prohibited  from  entering  this 
area  without  prior  permission  of  the 
enforcing  agency. 

25.  Section  334.440  is  amended  by 
adding  a  new  sentence  at  the  beginning 
of  paragraph  (c)(1),  revising  the  .fifth 
sentence  in  paragraph  (d)(2), 
redesignating  paragraphs  (e)(2}(i) 
throu^  (e)(2)(vi)  as  (e)(2)(ii)  through 
(e)(2)(vii)  respectively,  and  adding  a 
new  subparagraph  (e)(2)(i},  to  read  as 
follows: 

1334.440    New  River,  N.C..  and  vieMty. 
Marine  Corps  fMnQ  rmQee. 

(c)  The  regulations.  (1)  No  pMson 
shall  enter  or  remain  in  the  water  in  any 
closed  sectOT  after  notice  of  firing 
therein  has  been  given.  *  *  * 

(d)  Target  and  bombing  area  in 
Atlantic  Ocean  in  vicinity  of  Bear  Inlet. 
(2)  *  *  *  Upon  being  so  warned,  all 
persons  and  vessels  shall  leave  the  area 
as  quickly  as  possible  by  the  most  direct 
route. 

(e)  Inland  Waters  in  the  Browns  Inlet 
area  between  Bear  Creek  and  Onslow 
Beach  Bridge  over  the  Atlantic 
Intracoastal  Waterway. 

(2)  The  regulations,  (i)  No  person 
shall  enter  or  remain  in  the  waters  of 
this  area  due  the  possibility  of 
unexploded  projectiles. 

26.  Section  334.450  is  amended  by 
revising  paragraph  (b).  to  read  as 
foUows: 


and  tributaries 
I,  Brunewrtck 


1334.4^    CapeFav 
at  Sunny  Point  Army 


(b)  Except  in  cases  of  extreme 
emergency,  all  persons  or  vessels  of  any 
size  or  rafts  other  than  those  authorized 
by  the  Commander,  Sunny  Point  Army 
Terminal,  are  prt^bited  from  entering 
this  area  without  prior  permission  of  the 
enforcing  agency. 
•       •       •        •        • 

27.  Section  334.470  is  amended  by 
adding  a  new  sentence  at  the  beginning 
of  paragraph  (b)(2),  to  read  as  follows: 

§334.470    Cooper  River  and  Charteston 
nunK/t,  B.^,  renncMa  areas. 


(b)  The  regulations.  •  •  * 

(2)  No  person  shall  enter  or  remain  in 
the  water  within  the  restricted 
areas.  •  *  • 

*        »        •        •        • 

28.  Section  334.480  is  amended  by 
revising  the  first  sentence  in  paragraph 
(c),  to  read  as  foUows: 

1334.480  Airber»Craefc.Rltiton  Creek 
and  BnMd  River,  S.C.S  U  A  Marine  Corpe 
Recruit  Depot  rifle  and  platol  ranQos,  Paiito 


(c)  No  person,  vessel  and  other 
watercraft  shall  enter  the  restricted 
waters  when  firing  is  in  progress.  *  *  * 

29.  Section  334.490  is  amended  by 
revising  paragraph  (b)(2),  to  read  as 
follows: 

1334.400   Atlanllc  Ocean  off  Georgia 
Coaat;  air-t04ir  aitd  alr-te- water  gunnery 
ana  uuniMig  rangae  ror  ngmsr  ana 
boffltiardnient  aircraft,  U A  Air  Force. 

•        *        •        •        • 

(b)  The  regulations.  •  •  • 

(2)  Prior  to  conducting  each  practice, 
the  entire  area  will  be  patrolled  by 
aircraft  to  warn  any  persons  and 
watercraft  found  in  the  vicinity  that 
such  practice  is  about  to  take  place.  The 
warning  will  be  by  "buzzing,"  (i.e.,  by 
flying  low  over  the  person  or 
watercraft.)  Any  person  or  watercraft 
shall,  upon  being  so  warned, 
immediately  leave  the  area  designated 
and  shall  remain  outside  the  area  until 
practice  has  ceased. 

30.  Section  334.500  is  amended  by 
revising  paragraph  (b)(1),  to  read  as 
follows: 

1334.800    8L  Johns  River,  Fla.,  RttMult 
Bay;  reatrlcted  i 


(b)  The  regulations.  (1)  All  persons, 
vessels  and  craft,  except  those  vessels 
operated  by  the  U.S.  Navy  or  Coast 
Guard  are  prohibited  from  entering  this 
area  except  in  cases  of  extreme 
emergency. 

31.  Section  334.510  is  amended  by 
revising  paragraph  (b)(1).  to  read  as 
follows: 

§334.510    U.8.Nawy  Fuel  Depot  Pier,  8L 
Johns  River,  Jacksonville.  Fla.,  restrtclKt 


(b)  The  regulations.  (1)  The  use  of 
waters  as  previously  described  by 
private  and/or  commercial  floating  craft 
or  persons  is  prohibited  with  the 
exception  of  vessels  or  persons  that 
have  been  specifically  authorized  to  do 


so  by  the  Officer  in  Charge  of  the  Navy 
Fuel  Depot. 

32.  Secticm  334.520  is  amended  by 
revising  paragraph  (b)(2),  to  read  as 
follows: 

§334.520    Lake  Qeorge,  Fla.;  naval 


(b)  The  regulations.  •  •  • 
(2)  Prior  to  each  bombing  operation 
the  danger  zone  will  be  patrolled  by 
naval  aircraft  which  will  warn  all 
persons  and  vessels  to  leave  the  area  by 
"zooming"  a  safe  distance  to  the  side 
and  at  least  500  feet  above  the  surface. 
Upon  being  so  warned,  such  persons 
and  vessels  shall  leave  the  daiager  zone 
immediately  and  shall  not  re-enter  the 
danger  zone  until  bombing  operations 
have  ceased. 


33.  Section  334.540  is  amended  by 
revising  paragraph  (b)(1),  to  read  as 
follows: 

§334.540    BaruMia  River  at  Cape  Canaveral 
Mlaaile  Teat  Annex,  Fla.,  reatrlctad  i 


(b)  The  regulations.  (1)  All 
unauthorized  persons  and  craft  shall 
stay  clear  of  the  area  at  all  times. 
•        •        •        •        • 

34.  Section  334.550  is  amended  by     . 
revising  paragraph  (b)(1),  to  read  as 
follows: 

§334.560    Banaita  fUver  at  Cape  Canaveral 
Air  Force  Station.  Fla;  reatrlctad  i 


(b)  The  regulations.  (1)  All 
unauthorized  persons  and  craft  shall 
stay  clear  of  this  area  at  all  times. 

•        •        •        •        * 

35.  Section  334.560  is  amended  by 
revising  paragraph  (b)(1),  to  read  as 
follows: 

§334.580    Banana  River  at  Patrick  Air 
Force  Base,  Fla;  restricted  i 


(b)  The  regulations.  (1)  All 
unauthorized  persons  and  watercraft 
shall  stay  clear  of  the  area  at  all  times. 

*        •        •        •        * 

36.  Section  334.590  is  amended  by 
revising  paragraph  (b)(1).  (b)(3),  and 
revising  the  hist  sentence  in  paragraph 
(b)(2),  to  read  as  follows: 


§334.500    Atlantic  Ocean  off  Cape 
l«an•ver■^  rM.,  aw  rorve  iiNsene 
>  Paliick  Air  Force  Baaa.  F1& 


(b)  The  regulations.  (1)  All 
unauthorized  persons  and  vessels  are 
prohibited  from  operating  within  the 
danger  zone  during  firing  periods  to  be 
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specified  by  the  Commander,  Air  Force 
Missile  Test  Center,  Patrick  Air  Force 
Base. 

(2)  Warning  signals  will  be  used  to 
warn  persons  and  vessels  that  the 
danger  zone  is  active.  *  *  * 

(3)  When  the  signals  in  paragraph 
(b)(2)  of  this  section  are  displayed,  all 
persons  and  vessels,  except  those 
authorized  personnel  and  patrol  vessels, 
will  immediately  leave  the  danger  zone 
by  the  most  direct  route  and  stay  out 
until  the  signals  are  discontinued. 

•        •        •        •        * 

37.  Section  334.600  is  amended  by 
revising  the  first  sentence  in  paragraph 
(b)(1),  to  read  as  follows: 

S394.600    TmOEHTBninadiacenlto 
Canavwai  Harbor  at  Ci««  CanawMal  Air 
Foroa  Station.  Bravard  County,  Fla^  dangar 


(b)  The  regulations.  (1)  No 
unauthorized  person  or  vessel  shall 
enter  the  area.  *  *  *    • 

•        •        *        •        • 

38.  Section  334.610  is  amended  by 
reiosing  paragraphs  (bHD  and  (bU3).  to 
read  as  follows: 

f  334.610    Kay  Waat  Harbor,  at  U.&  Naval 
,  Kay  Waal.  Ra.;  naval  laatrtded  araaa 


(b)  The  regulations.  (1)  Entering  or 
crossing  Restricted  Areas  il  and  #4  and 
the  Danger  Zone  (Area  #6)  described  in 
Paragraph  (a)  of  this  section,  by  any 
person  or  vessel,  is  prohibited. 

(3)  Stopping  or  landing  by  other  than 
Government-owned  vessels  and 
specifically  authorized  private  craft  or 
any  person  in  any  of  the  restricted  areas 
or  danger  zone  described  in  Fara^aph 
(a)  of  this  section  is  prohibited. 
»        •        •        *        * 

39.  Section  334.630  is  amended  by 
revising  paragraph  (b)(1),  to  read  as 
follows: 

§334.630    TamfMBayaouthofMacOWAIr 
Force  Baaa,  Fla.;  amal  arma  firing  range 
and  aircraft  Jatdaon,  U.&  Air  Force,  MacOfll 
Air  Force  I 


(b)  The  regulations.  (1)  All  persons, 
vessels  and  other  watercraft  are 
prohibited  from  entering  the  danger 
zone  at  all  times. 

•        •        *        •        * 

40.  Section  334.640  is  amended  by 
revising  the  first  sentence  in  paragraph 
(b)(2)  and  paragraph  (b)(3),  to  read  as 
follows: 


1334.640    QuH  of  Maxleo  aouHi  Of 
Apalachaa  Bay.  Fla.;  Air  Force  roctol  flrtng 


(b)  The  regulaUon.  *  '  ^ 

(2)  Prior  to  the  conduct  of  rocket 
firing,  the  area  will  be  patrolled  by 
surface  patrol  boat  and/or  patrol  aircraft 
to  insure  that  no  persons  or  watercraft 
are  within  the  danger  zone  and  to  warn 
any  such  persons  or  watercraft  seen  in 
the  vicinity  that  rocket  firing  is  about  to 
take  place  in  the  area.  *  *  * 

(3)  Any  such  person  or  watercraft 
shall,  upon  being  so  warned, 
immediately  leave  the  area,  and  until 
the  conclusion  of  the  firing  shall  remain 
at  such  a  distance  that  they  will  be  safe 
firom  the  fallout  resulting  from  such 
rocket  firing. 

•        •        •        •        * 

41.  Section  334.660  is  amended  by 
revising  paragraph  (b)(2),  to  read  as 
follows: 

S334.660    QuH  of  Mexico  and  Apalactileola 
Bay,  aouth  of  Apalachlcola.  Fla^  Drone 
Recovery  Area.  TyndM  Air  Faroe  Baae,  Fla. 


(b)  The  regulations. 

(2)  Patrol  boats  and  aircraft  will  warn 
all  persons  and  navigation  out  of  the 
area  before  each  testing  period. 

*        •        *        *        • 

42.  Section  334.670  is  amended  by 
revising  paragraph  (b)(2).  to  read  as 
foUoMTs: 


{334.660    QuItofMudooand 
Bay,  aouth  and  waat  of 
Blaa,  and  8t  Joacph  baya; 
practice  range,  TyndaU  Air  Force 


(b)  The  regulations.  •  •  • 
(2)  All  persons  and  vessels  will  be 
warned  to  leave  the  danger  area  during 
firing  practice  by  surface  patrol  boat 
and/or  patrol  aircraft.  When  aircraft  is 
used  to  patrol  the  area,  low  flight  of  the 
aircraft  overhead  and/or  across  the  bow 
will  be  used  as  a  signal  ot  warning. 
Upon  being  so  warned  all  persons  and 
vessels  shall  clear  the  area  immediately. 
«        •        •        *        « 

43.  Section  334.680  is  amended  by 
revising  the  first  sentence  in  paragraph 
(b)(1),  to  read  as  follows: 

{334.680    Quit  of  Mexico,  eoutheaet  of  8t 
Andrew  Bay  Eaat  Entrancoremell-anna 
firing  range,  TyndaU  Air  Force  Base.  Fla. 

•  *        •        *        • 

(b)  The  regulations.  (1)  No  {>erson, 
vessel  or  other  watercraft  shall  enter  or 
remain  in  the  areas  during  periods  of 
firing.  *  •  * 

•  *        •        •        • 

44.  Section  334.700  is  amended  by 
revisiog  the  first  and  second  sentences 


Bay, 

iQround 


in  paragraph  (b)(l)(i)  and  paragraph 
(b)(l)(ii),  to  read  as  follows: 


{334.700 

gunnery  ranges,  Air 
Centar.  Air  Raecerct 
Conanend,  EgNn  Air  Force 


(b)  The  regulations.  (1)  Aerial  gunnery 
ranges,  (i)  The  aerial  gunnery  range  in 
the  west  part  of  Choctawhatchee  Bay 
(described  in  paragraph  (a)(1)  of  this 
section),  may  be  used  by  persons  and 
watercraft  except  during  periods  when 
firing  is  conducted.  During  these 
periods  firing  will  be  controlled  by 
observation  posts,  and  persons  and 
watercraft  will  be  warned  by  patrol 
boats.  •  •  • 

(ii)  No  person,  vessel  or  other  craft 
shall  enter  or  remain  within  the  aerial 
gunnery  pmge  along  the  north  shore  of 
Choctawhatchee  Bay  (described  in 
paragraph  (a)(2)  of  this  sectioa)  at  any 
time. 

45.  Section  334.710  is  amended  by 
revising  second  sentence  in  pangiaph 
(b)(1),  to  read  as  follows: 

{334.710    TtwMenowa  and  Quifcl Mexico 
ad|aoenl  to  Senta  Roea  Island,  A 
Qround  CoRMnand,  EgNn  Air  Faroe  I 


(b)  The  regulations.  (1)  *  *  *  During 
periods  of  use  entry  into  the  area  will 
be  prdbilHted  to  all  persons  and 
navigation. 

•        •        •        *        * 

46.  SecticMi  334.720  is  amended  by 
revising  paragraph  (b)(3),  to  read  as 
follows: 

{334.720    QuH  of  Mexico,  aouth  from 


I  Air  Provng 
Qround  Conanend,  U.&  Air  Force,  EgUn  Air 
Force  I 


(b)  The  regulations.  •  •  • 

(3)  All  persons  and  vessels  exclusive 
of  those  identified  in  paragraph  (b)(2)  of 
this  section,  will  be  warned  to  leave  the 
immediate  danger  area  during  firing 
periods  by  surface  pwtrol  craft.  Upon 
being  so  warned,  such  persons  and 
vessels  shall  clear  the  area  immediately. 
Such  periods  normally  will  not  exceed 
two  hours. 

47.  Section  334.730  is  amended  by 
revising  the  first  sentence  in  paragraph 
(b)(2)  and  paragraph  (b)(3),  to  read  as 
follows: 


§334.730    ¥Vators of  Sents  Roee  Sound 
and  QuH  of  Mexico  edtaeent  to  Santa  Roae 
Mend,  Air  Force  Proving  Qround 
Command,  Egiln  Air  Faroe  Baae,  Fia. 
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(b)  The  regulations.  •  •  * 

(2)  No  person,  vessel  or  other 
watercraft  shall  enter  the  prohibited 
area,  except  to  navigate  the  Gulf 
Intracoastal  Waterway.  *  •  * 

(3)  During  periods  when  experimental 
test  operations  are  underway  no  person, 
vessel  or  other  watercraft  shall  enter  or 
navigate  the  waters  of  the  restricted 
area. 


48.  Section  334.740  is  amended  by 
revising  paragraph  (b)(1),  to  read  as 
follows: 

1334.740    WeelileyBayou,anannof 
Boggy  Bayou,  Fla.,  EgNn  Air  Force 


(b)  The  regulations.  (1)  No  person  or 
vessel  shall  enter  the  area  without  the 
permission  of  the  Commander,  Eglin  Air 
Force  Base,  Florida,  or  his  authorized 
representative. 

49.  Section  334.750  is  amended  by 
revising  paragraph  (b)(1),  to  read  as 
follows: 

S334w780    BetfeUke,*  tributary  of 
)  Bay,  Fla.,  at  EgNn  Air 


(b)  The  regulations.  (1)  No  perscm  or 
vessel  shall  «iter  the  area  or  navigate 
therein,  without  the  permission  of  the 
Commander,  Eglin  Air  Force  Base, 
Florida,  or  his  authorized 
representative.  *  *  * 

50.  Section  334.778  is  amended  by 
revising  paragraph  (b)(1)  and  adding  a 
sentence  at  the  beginning  of  paragraph 
(b)(2),  to  read  as  follows: 

S  334.778    Penaacola  Bay  and  wnters 
contguoua  to  itM  Naval  Air  Station. 
,  FL;  laatrtctsd  i 


(b)  The  regulations.  (1)  All  persons  are 
prohibited  from  entering  the  waters  for 
any  reason  and  all  vessels  including 
pleasure  (sailing,  motorized,  and/or 
rowed),  private  and  commercial  fishing 
vessels,  barges,  and  all  other  craft  except 
United  States  military  vessels  are 
restricted  from  transiting,  anchoring,  or 
drifting  within  the  above-described  area 
when  required  by  the  Commanding 
Officer  of  the  Naval  Air  Station 
Pensacola  (N.A.S.),  to  safeguard  the 
installation,  its  personnel  and  property 
in  times  of  an  imminent  security  threat, 
as  required  by  a  national  emergency 
situation,  natural  disaster,  or  as  directed 
by  higher  authority. 

(2)  All  persons  are  prohibited  from 
entering  the  water  described  in  this 
section.  •  *  * 


51.  Section  334.780  is  amended  by 
revising  paragraph  (b)(2)  to  read  as 
follows: 

f  334^780    Penaacola  Bay,  Fla.;  seapiana 


(b)  The  regulations.  •  •  • 
(2)  All  persons,  vessels  and  small 
craft,  except  crash  boats,  plane  rearming 
boats,  and  similar  craft  ordered  into  the 
area  on  specific  missions  in  connection 
with  the  servicing  of  planes  or  patrol  of 
the  area,  are  prohibited  from  entering  or  . 
being  in  the  area  at  any  time. 
•        •        •        •        • 

52.  Section  334.786  is  amended  by 
adding  a  new  sentence  at  the  beginning 
of  paragraph  (b)(1),  and  revising 
paragraph  (b)(2),  to  read  as  follows: 

§334.786    Paaeagoula  Naval  Station, 
Paacagoula,  Misalasippl;  raatrlctad 


(b)  The  regulations.  (1)  All  persons  are 
prohibited  from  entering  the  waters 
within  the  restricted  aree  for  any 
reason.  •  *  *  "*'"-■ 

(2)  Mooring,  anchoring,  fishing, 
recreational  boating  or  any  activity 
involving  persons  in  the  water  shall  not 
be  allowed  at  any  time  within  500  feet 
of  any  quay,  pier,  wharf,  or  levee  along 
the  Naval  Station  northern  shoreline. 


SS.'Section  334.790  is  amended  by 
revising  paragraph  (b)(1),  to  read  as 
follows: 

§334w790    Sal)lne  RIvar  at  Orange,  Tax.; 
realrtctsd  area  m  vldnlty  of  the  Naval  and 
Marina  Cofpa  ftoaerva  Canter. 

***** 

(b)  The  regulations.  (1)  No  person, 
vessel  or  other  craft,  except  personnel 
and  vessels  of  the  U.S.  Government  or 
those  duly  authorized  by  the 
Commanding  Officer,  Naval  and  Marine 
Corps  Reserve  Center,  Orange,  Texas, 
shall  enter,  navigate,  anchor  or  moor  in 
the  restricted  area. 

54.  Section  334.800  is  amended  by 
revising  paragraph  (b)(1),  to  read  as 
follows: 

S  334.800    Corpus  ChriatI  Bay.  Tex.; 
seaplane  restricted  area,  U.S.  Naval  Air 
Station.  Corpua  CtMiati. 

***** 

(b)  The  regulations.  (1)  No  person, 
vessel  or  watercraft  shall  enter  or 
remain  in  the  area  at  any  time,  day  or 
night,  except  with  express  written 
approval  of  the  enforcing  agency  or  as 
a  result  of  force  majeure. 
*       •        •        •        *  ■■--'■  ^ 

55.  Section  334.802  is  amended  by 
revising  the  first  sentence  in  paragraph 
(b)(1)  to  read  as  follows: 


§334.802    mgleside  Naval  Station, 
inglaalda,  Texas;  reatrlcted  area. 

•  .     •        •        •        • 

(b)  Tfte  regulations.  (1)  Mooring, 
anchoring,  fishing,  recreational  boating 
or  any  activity  involving  persons  in  the 
water  shall  not  be  allowed  within  the 
restricted  area.  *  •  * 

•  *        *        •        • 

56.  Section  334.810  is  amended  by 
revising  paragraph  (b)(1),  to  read  as 
follows: 

§334.810  Holaton  River  at  Holston 
Ordnance  Worica,  Kingeport,  Tenn.; 
raatrictsd  i 


(b)  The  regulations.  (1)  Except  in 
cases  of  extreme  emergency,  all  vessels 
other  than  those  owned  or  controlled  by 
the  U.S.  Government  and  any  activity 
involving  persons  in  the  water,  are 
prohibited  from  entering  the  area 
without  prior  permission  of  the 
enforcing  agency. 
•        •        •        *        • 

57.  Section  334.820  is  amended  by 
revising  paragraph  (b),  to  read  as 
follows: 

§334.820    Lake McMgan;  naval  reatricled 
U.8.  Naval  Training  Center,  Great 
■L 


(b)  The  regulations.  (1)  No  person  or 
vessel  of  any  kind,  except  those  engaged 
in  naval  operations,  shall  enter, 
navigate,  anchor,  or  moor  in  the 
restricted  area  without  first  obtaining 
permission  to  do  so  from  the 
Commander,  U.S.  Naval  Training 
Center,  Great  Lakes,  Illinois,  or  his 
authorized  representative. 

58.  Section  334.830  is  amended  by 
revising  paragraph  (b)(2),  to  read  as 
follows: 

§334J30    Lake Mchlgan;  small-anna  ' 
range  adjacent  to  U.S.  Naval  Training 
Canter,  Great  Lakes,  IN. 


(b)  The  regulations. 

(2)  The  enforcing  agency  is  hereby 
authorized  to  use  such  agencies  as  shall 
be  necessary  to  prohibit  all  persons  and 
vessels  from  entering  the  area  until  such 
time  as  shall  be  convenient. 


59.  Section  334.850  is  amended  by 
revising  paragraph  (d)(1),  to  read  as 
follows: 

§334.850    Lake  Erie,  west  end,  north  of 
Erie  Ordnance  Depot,  Lacarne,  Otiio. 

***** 

(d)  Restrictions.  (1)  No  person  or 
vessel  shall  enter  or  remain  in  a  danger 
zone  during  a  scheduled  firing  period 
announced  in  a  special  firing  notice 
unless  specific  permission  is  granted  in 
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each  instance  by  a  representative  of  the 
enforcing  officer. 

•  *  •  •  •  .  ■.»-rti 

60.  Section  334.920  is  amended  by 
revising  paragraph  (b)(1)  to  read  as 
follows: 

§334.920    Pacific  Ocean  off  the  east  coast 
of  San  Ctamenta  Island,  Calif.;  Naval 


(b)  The  regulations.  (1)  No  person  or 
vessels,  other  than  Naval  Ordnance  Test 
Station  craft,  and  those  cleared  for  entry 
by  the  Naval  Ordnance  Test  Staticmi 
shall  enter  the  area  at  any  time  except 
in  an  emergency,  proceeding  with 
extreme  caution. 

•  •        •        *        • 

61.  Section  334.930  is  amended  by 
revising  paragraph  (b)(3),  to  read  as 
follows: 

S334.930    Anahaim  Bay  tfarbor,  Cam.; 
Naval  Weapons  Station,  Seal  Baach. 

•  •        »        *        •  , 

{!b)  The  regulation.  *  •  * 

(3)  Recreational  craft,  such  as  water 
skis,  jet  skis  (personal  water  craft),  row 
boats,  canoes,  kayaks,  wind  surfers,  sail 
boards,  surf  boards,  etc.,  and  any 
activity  involving  persons  in  the  water, 
are  specifically  prohibited  within  the 
restricted  area. 

•  •        *        •        • 

62.  Sectirai  334.938  is  amended  by 
revising  the  first  sentence  in  paragraph 
(b),  to  read  as  follows: 

1334.938    Fsdaral  Conactlonal  Institution, 
Tarmlnai  Island.  San  Pedro  Bay.  CaiHofnla; 


(b)  The  regulations.  No  person  or 
vessel  of  any  kind  shall  enter,  navigate, 
anchor  or  moor  within  the  restricted 
area  without  first  obtaining  the 
permission  of  the  Warden,  Federal 
Correctional  Institution,  Terminal 
bland.  •  •  • 

•  •       )k'      #        • 

63.  Section  334.940  is  amended  by 
revising  the  fifth  sentence  in  paragraph 
(b)(2),  to  read  as  follows: 

f334J40  Pacific  Ocean  In  vidnlty  of  San 
Psdro,  Caif.;  piaetica  firing  range  for  U.S. 
Army  Raaarva,  National  Guard,  and  Coast 
Guard  Units. 

•  «•'•• 

(b)  The  regulations. 

(2)  *  *  *  No  person  shall  enter  the 
water  and  no  vessel,  fishing  boat,  or 
recreational  craft  shall  anchor  in  the 
danger  zone  during  an  actual  firing 
period. 

•  t        •        •    •    • 

64.  Section  334.950  is  amended  by 
revisiog  the  first  and  second  sentences 


in  paragraph  (b)(1)  and  pangraph  (b)(2). 
to  read  as  follows: 

S334.950    Pacific  Ocean  at  San  Clamenta 
Island,  Califomla;  Navy  shore  bombardmant 


(b)  The  regulations.  (1)  All  persons 
and  all  vessels  shall  promptly  vacate  the 
areas  when  ordered  to  do  so  by  the  Navy 
or  the  Coast  Guard.  Persons  and  vessels 
shall  not  enter  the  areas  during  periods 
scheduled  for  firing. 

(2)  AU  persons  in  the  area  are  warned 
that  imexploded  ordinance  exists  within 
the  shore  bombardment  area  on  San 
Clemente  Island  and  in  the  surrounding 
waters.  All  persons  should  exercise 
extreme  caution  when  operating  in  the 
area. 

•  *    .   *        •        • 

65.  Section  334.960  is  amended  by 
revising  the  second  sentence  in 
paragraph  (b)(4),  to  read  as  follows: 

f  334.960  Pacific  Ocean.  San  Ciamanta 
Island.  Calif ;  Naval  danger  sons  off  Wast 
Cova. 

•  •        •        •        • 

(b)  The  regulations.  •  •  * 
(4)  •  *  *  When  so  notified,  all 
persons  and  vessels  shall  leave  the 
immediately  by  the  shortest  route. 

66.  Section  334.961  is  amended  by 
adding  a  new  sentence  at  the  beginning 
of  paragraph  (b)(1),  to  read  as  follows: 

i  334.961    Pacific  Ocean.  San  aemants 
Island.  CaHfomia.  Naval  danger  zona  off  the 
nofthwsat  ahors. 


(b)  The  regulations.  (1)  No  person 
shall  enter  this  area  during  closure 
periods  unless  authorized  to  do  so  by 
the  enforcing  agency.  *  *  * 

•        •        •        •        • 

67.  Section  334.990  is  amended  by 
revising  paragraph  (b)(1).  to  read  as 
follows: 

S334.990    Long  Baadi  HartMr.  CaM.;  Naval 


(b)  The  regulations.  (1)  The  area  is 
reserved  exclusively  for  use  by  naval 
vessels.  Permission  for  any  person  or 
vessel  to  enter  the  area  must  be  obtained 
from  the  enforcing  agency. 
*       #•      •        •       • 

68.  Section  334.1010  is  amended  by 
revising  paragraph  (b).  to  read  as 
follows: 

{334.1010   SanFrandacoBayinvielnftyof 
Hunters  Point;  Navanaatrtdsd  I 


Government  or  vessels  duly  authorized 
by  the  Commander,  San  Francisco  Naval 
Shipyard,  shall  navigate,  anciior  or 
moor  in  this  area. 

69.  Section  334.1020  is  amended  by 
revising  paragraph  (b),  to  read  as 
follows: 

1334.1020   San  Frandaco  Bay  and 
n^^»fi  innar  iiMber:  isatiittad  i 
vicinity  of  Naval  Aif  aiallon.  i 

•       •••'• 

(b)  The  regulations.  (1)  No  person 
shall  enter  this  areaand  no  vessel  or 
other  craft,  except  vessels  of  the  U.S. 
Govemmentor  vessels  duly  authorised 
by  the  Qnnmanding  Officer,  U.S.  Naval 
Air  Station,  Alameda,  California,  shall 
navigate,  anchor  or  moor  in  the  area 
described  in  paragraph  (a)(1)  of  this 
section. 

(2)  No  person  shall  eaxtet  this  area  and 
no  vessel  without  special  authorization 
of  the  Commander,  twelfth  Coast  Guard 
District,  shall  he,  anchor  or  moor  in  the 
area  described  in  paragraph  (a)(2)  of  this 
section. 

70.  Section  334.1030  is  amended  by 
revising  paragraph  (a)(2),  to  read  as 
follows: 

§334.1030   Oakland  Innar  Hart>orad|acant 
to  Alameda  Faciaty,  Naval  Supply  Cantar. 
Oakland;  restrtctsd  area. 

(a)  *  •  * 

(2)  The  regulations.  No  persons  and 
no  vessels  or  other  craft,  except  vessels 
of  the  U.S.  Government  or  vessels  duly 
authorized  by  the  Commanding  Officer, 
Naval  Supply  Center,  Oakland,  shall 
enter  this  area. 

71.  Section  334.1040  is  amended  by 
revising  paragraph  (a)(2)(i),  to  read  as 
follows: 

§334.1040  IMdsnd  HartMr  In  vicinity  of 
Naval  Supply  Cantar,  Oakland;  rsetrtetad 
land  navigellon. 


(2)  The  regulations,  (i)  No  persons  and 
no  vessels  or^other  craft,  except  vessels 
of  the  U.S.  Government  or  vessels  duly 
authorized  by  the  Commanding  Officer, 
Naval  Supply  Center,  Oakland,  shall 
enter  this  I 


72.  Section  334.1050  is  amended  by 
revising  paragraph  (a)(2),  to  read  as 
follows: 

§334.1060   Oakland  Outer  HartMr  ad)8oant 
to  Mm  MWtary  OeaanTarminel,  Bay  Arsa, 
Pier  No.  8  (Port  of  Oeidand  Bertti  No.  10); 


(b)  The  regulations.  No  person  may 
enter  the  area  and  no  vessel  or  other 
craft,  except  vessels  of  the  U.S. 


(2)  The  regulations.  No  perstms  and 
no  vessels  or  other  credit,  except  vessels 
of  the  U.S.  Government  or  vessels  duly 
authorized  by  the  Commander,  Oakland 
Army  Base,  shall  enter  this  area. 
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73.  Section  334.1060  is  amended  by 
revising  paragraph  (a)(2).  to  read  as 
follows: 


t3»4.1060    OelitendOuOr 
to  Itw  OeMsnd'Ai  my  Beeej 


(2)  The  regulations.  No  persons  and 
no  vessels  or  other  craft,  except  vessels 
of  the  U.S.  Government  or  vessels  duly 
authorized  by  the  Commander,  Oakland 
Army  Base,  shall  enter  this  area. 

74.  Section  334.1070  is  amended  by 
revising  paragraph  (A)(2),  to  read  as 
follows: 

§134.1070    San  Frandaco  Bay  between 
Tiaaaufw  Wand  and  Yaiba  Buana  Mand; 


1334.1120    PacMcOoaaninthaVicMtyof 
Point  Mugu.  GailL;  Na«ai  amaa  arma  flrtng 


(2)  The  regulations.  No  person  and  no 
vessels  or  other  crail,  except  vessels  of 
the  U.S.  Government  or  vessels  duly 
auth<»izad  by  the  Commanding  Officer, 
Naval  Station,  Treasure  Island,  shall 
enter  the  restricted  area. 

75.  Section  334.1080  is  amended  by 
adding  a  new  sentence  at  the  beginning 
of  paragraph  (aK2).  to  read  as  follows: 

§334.1060   SanFrandaooBayadiacentto 
I  comer  of  Traaaura  laiand;  naval 


(a)  •  •  • 

(2)  The  regulations.  No  person  shall 
enter  the  restricted  area. 

76.  Section  334.1090  is  amended  by 
revising  paragraph  (a)(2).  to  read  as 
follows: 

§334.1000    San  Frandaco  Bay  in  the 
vicinity  of  Iba  NSC  Fuel  Depaflmanta  Point 


(a)*  *  * 

(2)  The  regulations.  Persons  and 
vessels  not  operating  under  supervision 
of  the  local  military  or  naval  authority 
or  public  vessels  of  the  United  States, 
shall  not  enter  this  area  except  by 
specific  permission  of  the  Commanding 
Officer,  Naval  Supply  Center. 

77.  Section  334.1100  is  amended  by 
revising  paragraph  (a)(2),  to  read  as 
follo%«^: 

§334.1100   San  Pablo  Bay,  Carquinaz 
SIratt,  and  Mara  laiand  Strait  in  vicinity  of 
U.8.  Naval  Shipyard.  Mare  laiand;  reatrtctad 


(2)  The  regulations.  No  persons  shall 
enter  this  area  and  no  vessels  or  other 
craft,  except  vessels  of  the  U.S. 
Government  or  vessels  duly  authorized 
1^  the  Commander,  Mare  Island  Naval 
^pyard,  Vallejo,  California,  shall 
navigate,  anchor  or  moor  in  this  area. 

78.  Section  334.1120  is  amended  by 
revising  paragraph  (bK5),  to  read  as 
follows: 


(b)  The  regu7atio/u.  *  •  *     '  "  ".^ 
(5)  Persons,  vessels  or  other  craft  shall 
not  enter  or  remain  in  the  danger  zone 
when  the  warning  flag  is  being 
displayed  unless  authorized  to  do  so  by 
the  range  officer  in  the  control  tower. 
•        •        *        •        • 

79.  Section  334.1130  is  amended  by 
revising  paragraphs  (b)(2)  and  (b)(5).  to 
read  as  follows: 

§334.1130    Pacific Ocaan.  Weatom  Space 
and  Mlaaila  Cantor  (WSMC),  Vandanberg 
AFB.Caif.; 


(b)  The  regulations.  •  •  • 
(2)  The  stopping  or  loitering  by  any 
person  or  vessel  is  expressly  prohibited 
within  Danger  Zone  4,  between  the 
mouth  of  the  Santa  Ynez  River  and 
Point  Arguello,  imless  prior  permission 
is  obtained  from  the  Commander, 
Western  Space  and  Missile  Center 
(WSMC)  at  Vandenberg  AFB.  California. 

(5)  When  a  scheduled  launch 
operation  is  about  to  begin,  radio 
broadcast  notifications  will  be  made 
periodically,  starting  at  least  24  hours  in 
advance.  Additional  contact  may  be 
made  by  surface  patrol  boats  or  aircraft 
equipped  with  a  loudspeaker  system. 
When  so  notified,  all  persons  and  all 
vessels  shall  leave  the  specified  zone  or 
zones  immediately  by  the  shortest  route. 

"80.  Section  334.1140  is  amended  by 
reAdsing  paragraph  (c)(2)  and  the  first 
sentence  in  paragraph  (c)(6),  to  read  as 
follows: 

§334.1140    Pacific  Ocaan  at  San  MIguai 
Island-  CMIf  '  ~ 


(c)  The  regulations.  •  •  • 
(2)  The  anchoring,  stopping  or 
loitering  by  any  person,  vessel,  fitting 
boat  or  recreational  craft  within  the 
danger  zone  during  scheduled  firing/ 
drop  hours  is  expressly  prohibited. 

•        •        •        •        • 

— . .  • 

(6)  Landing  by  any  vessel  or  going 
ashore  by  any  person  on  San  Miguel 
Island  is  specifically  prohibited  without 
prior  permission  of  the  Superintendent. 
Channel  Islands  National  Park.  •  *  • 


81.  Section  334.1150  is  amended  by 
revising  paragraph  (^2)(i)  and  the 
fourth  (last)  sentence  in  paragraph  (b)(2) 
to  read  as  follows: 

,     \- 
§334.1180   Montoray  Bay.  CaHf. 

(a)*  •  •  ^-, 


(2)  The  regulations,  (i)  The  5,000  yard 
short  range  is  prohibited  to  all  persons, 
vessels  and  craft,  except  those 
authorized  by  the  enforcing  agency, 
each  week,  between  dawn  and  midnight 
from  Monday  through  Friday  and 
between  dawn  and  dusk  on  Saturday 
and  Simday. 
»        •        •        •        • 

(b)  Naval  mining  operations  area. 

*  •  • 

(2)  Tile  regulations.  *  *  *  In  each 
case  when  moored  or  bottom 
obstiuctions  are  laid  a  notice  to 
mariners  will  be  issued  giving  notice  of 
their  approximate  location  within  the 
danger  zone  and  all  persons  and  vessels 
shall  keep  clear. 

82.  Section  334.1160  is  amended  by 
revising  the  second  sentence  in 
paragraph  (b)  to  read  as  follows: 

§334.1100    San  Pablo  Bay,  CalH.;  target 
practice  aita,  Mara  laiand  flavai  Shipyard, 
Vailalo. 


(b)  The  regulations.  *  *  *  At  such 
times  all  persons  and  vessels  shall  stay 
clear. 

83.  Section  334.1170  is  amended  by. 
revising  the  sectmd  sentence  in 
paragraph  (b)  to  read  as  follows: 

§334.1130    San  Pablo  Bay,  CaHf.;  gunnery 
range,  Naval  Inaltora  Oparabona  Training 
Cantor.  Mara  iaiand.  VaRefo. 

(b)  The  regulations.  *  •   •  No  persons 
or  vessels  shall  enter  or  remain  in  the 
danger  zone  during  the  above  stated 
periods  except  those  persons  and 
vessels  connected  with  the  gunnery 
practice  opwations.  *  *  * 
•        *        •        •        • 

84.  Section  334.1180  is  amended  by 
revising  the  first  sentence  in  paragraph 
(b)(1)  and  the  second  sentence  in 
paragraph  (b)(2),  to  read  as  follows: 

§334.1180    Strait  of  Juan  de  Fuca,  Wash.; 
alr>to-aunace  weapon  range,  raatrictad 


(b)  The  regulations.  (1)  No  person, 
vessel  or  other  watercraft  shall  enter  or 
remain  within  the  designated  restricted 
area  between  0700  and  1200  hours 
daily,  local  time  except  as  authorized  by 
the  enforcing  agency  and  as  follows: 
The  area  will  be  open  to  commercial  gill 
net  fishing  during  scheduled  fishing 
periods  bom  June  15  to  October  IS. 
annually.*  *  *  -'-.■•••.  ;*•■• 

(2)  *  *  *  Those  persons  and  vessels 
foimd  within  the  restricted  area  will  be 
overflown  by  the  aircraft  at  an  altitude 
of  not  less  than  300'  in  the  direction  in 
which  the  unauthorized  person  and 
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vessel  are  to  proceed  to  clear  the  area. 

*  ••  • 

•  *        •        •        • 

85.  Section  334.1200  is  ammided  by 
revising  paragraph  (a)(3)  (i)  and  (ii),  to 
read  as  follows: 


1334.1200    Strait  of  Juan  tfe  Fuca, 
and  off  the  westariy  ahor*  of  VirMdbey 

WMlOa  fMVM  rMmClM  VNIb 

(«)••*       ^  ■-    :   ,      "  \ 

(3)  The  regulations,  (i)  Persons  and 
vessels  shall  not  enter  these  areas  except 
at  their  own  risk. 

(ii)  All  persons  and  vessels  entering 
these  areas  shall  be  obliged  to  comply 
with  orders  received  from  naval  sources 
pertaining  to  their  movements  while  in 
the  areas. 

•  •        *        •        • 

86.  Section  334.1270  is  amended  by 
revising  the  first  sentence  in  paragraph 
(a)(2)  to  read  as  follows: 

S334.1270    Port Townaend, Indian Mand. 
Walan  Point;  naval  reatrtcted  ana. 

(a)  *  •  * 

(2)  The  regulations.  No  person  at 
vessel  shall  enter  this  area  without 
permission  from  the  Commander,  Naval 
Base,  Seattle,  or  his/her  authorized 
representative.  *  *  * 

•  •        •        •        • 

87.  Sectiim  334.1310  is  amended  by 
revising  paragraph  (b)(1),  to  read  as 
follows: 

1334.1310    Lutric  biM,  Ataaka;  iMtrtotad 


(b)  The  regulations.  (1)  Nojperson. 
vessel  or  other  watercraft  shall  enter  or 
remain  in  the  Army  POL  dock  restricted 
area  when  tankers  are  engaged  in 
discharging  oil  at  the  dock. 
*        *        •        •        • 

88.  Section  334.1340  is  amended  by 
redesignating  paragraph  (b)(1)  as  (b)  and 
revising  it  to  read  as  follows: 


1334.1340 


Pacific  Ocean,  Hawal;  danger 

.  a!-     ..    ■  ^4*f  '^^--i. 


(b)  The  regulations.  No  person,  vessel 
or  other  cra^  shall  enter  or  remain  in 
any  of  the  areas  at  any  time  except  as 
authorized  by  the  enforcing  agency. 

•        *        •        •        • 

89.  Section  334.1350  is  amended  by 
revising  the  first  sentence  in  paragraph 
(b)(1),  to  read  as  follows: 

1334.1360    Pacific  Ooaan,Mand  of  Oahu, 


(b)  The  regulations.  (1 )  The  area  will 
be  closed  to  the  public  and  all  shipping 
on  specific  dates  to  be  designated  for 
actual  firing  and  no  person,  vessel  or 


other  craft  shall  enter  or  ranain  in  the 
area  during  the  times  deaignated  tta 
firing  except  as  may  be  authoriaed  by 
the  enforcing  agency.  *  *  * 

•  •        •        •        • 

90.  Section  334.1410  is  amended  by 
revising  the  second  sentence  in 
paragraph  (b)(1),  to  read  as  follows: 

§334.1410    PmMe  Ocaan  at  MiiMpuu 
f*ONi^  ifaananaM]^  isHna  oit^Biu, 
aMaai  unaarMa  laai  nanga. 

•  •        *        •        • 

(b)  The  regulations.  (1)  *  *  *  During 
the  display  of  signals  in  the  restricted 
area,  all  persons  and  surface  craft  will 
remain  away  from  the  area  imtil  such 
time  as  the  signals  are 
withdrawn.  •  •  * 

•  •        •        •        • 

91.  Section  334.1420  is  amended  by 
revising  the  first  sentMice  in  paragraph 
(b)(1),  to  read  as  follows: 

§334.1420    f>acHlc  Ocean  off  Orata  Pom, 
Apra  llartior.  Wand  of  Quam,  r 


(b)  The  regulations.  (1)  Hie  danger 
zone  shall  be  closed  to  the  public  and 
shipping  on  specific  dates  to  be 
designated  for  actual  firing  and  no 
person,  vessel  or  other  craft  shall  enter 
or  remain  in  the  danger  zone  designated 
for  firing  except  as  may  be  authorized 
by  the  enforcing  agency.  *  *  * 
•        •        •       •        * 

92.  Section  334.1450  is  amended  by 
rvising  paragraph  (bKl)>  to  read  as 
follows:  -  , 


§334.1460    Attanbe  Ocean  off 
of  Puerto  Rico;  pracMoe  IMng 
Army  Forces  AntMaa. 


U.& 


(b)  The  regulations.  (1)  The  dai^er 
zones  shall  be  open  to  navigation  at  all 
times  except  when  practice  firing  is 
being  conducted.  When  practice  firing  is 
being  conducted,  no  person,  vessel  or 
other  craft  except  those  engaged  in 
towing  targets  or  patrolling  the  area 
shall  enter  or  remain  within  the  danger 
zones:  Provided,  that  any  vessel 
propelled  by  mechanical  power  at  a 
speed  greater  than  five  knots  may 
proceed  through  the  Camp  Tortuguero 
artillery  range  at  any  time  to  and  from' 
points  beyond,  but  not  fit>m  one  point 
to  another  in  the  danger  zone  between 
latitudes  18°  31'  and  18°  32',  at  its 
regular  rate  of  speed  without  stopping 
or  altering  its  course,  except  when 
notified  to  the  amtmry. 
•        •        •        *       • 

93.  Section  334.1460  is  amended  by 
revising  the  third  sentence  in  paragraph 
(b)(1),  to  read  as  follows: 


§334.1400  AllMie 
Sound  kiwIcMly  of 
bombing  and  gumwiy  ttigal 


(b)  The  regulations.  (1)  •  *  *  At  such 
times,  no  penon  at  surface  vessels, 
except  those  patrolling  the  area,  shall 
enter  or  remain  wiUiin  the  danger 
area.  * 
•       • 


• 


94.  Section  334.1470  is  amended  by 
revising  the  second  sentence  in 
paragraph  (b)(1),  to  read  as  follows: 


§334.1470 
Sound,  In  vIcMty  of 


(b)  The  regulations.  (1)  *  *  *  At  sudi 
times,  no  persons  or  surface  vessels, 
except  those  {wtrolling  the  area,  shall 
enter  or  remain  within  the  danger 


area. 


95.  Section  334.1480  is  amended  by 
revising  paragraph  (b),  to  read  as 
follows: 


and  At 

of  Puerto  Rtooand 


(b)  The  regulations.  No  person  m 
vessel  shall  enter  or  remain  within  the 
restricted  areas  at  any  time  unless  on 
official  business.  Fishing  vessels  are 
permitted  to  anchw  in  Playa  Blanca, 
passing  through  the  restricted  area 
described  in  (a)(1)  of  this  section,  to  and 
from  anchorage  on  as  near  a  north-south 
course  as  sailing  conditions  permit. 
Under  no  conditions  will  swimming, 
diving,  sncMiceling,  other  water  related 
activities  or  fishing,  be  permitted  in  the 
restricted  area. 

Dated:  December  3. 1996. 
Butill  L.  Fuhnnan, 

Major  General,  USA.  Director  of  CivU  Works. 
(FR  Doc  96-318^8  Filed  12-19-96;  8:45  am] 
aaoMQ  oooc  «7ia-w-M 


07274 


Federal  Register  /  Vol.  61.  No.  246  /  Friday,  December  20,  1996  /  Proposed  Rules 


DEPARTMENT  OF  AGRICULTURE 

Forest  Service 

36CFRPart242 

DEPARTMENT  OF  THE  INTERIOR 

FMi  and  WNdHfo  Service 

50  CFR  Part  100 

AlaaKa  Federal  Subaistence  Regional 
Advieory  Council  Meetings; 
Subsiatsnce  Maragement  Regulations 
for  Public  Lands  in  Alasita 

AQa«:Y:  Forest  ServiGB,  USDA;  Fish  and 
Wildlife  Service,  Interior. 
ACTION:  Notice  of  meetings. 

SUMMARY:  This  notice  informs  the  public 
of  the  Regional  Council  meetings 
identified  above.  The  public  is  invited 
to  attend  and  observe  meeting 
proceedings.  In  addition,  the  public  is 
invited  to  provide  oral  testimony  before 
the  Councils  on  proposals  to  change 
Subsistence  Management  Regulations 
for  Public  Lands  in  Alaslca  for  the  1997- 
98  regulatory  year  as  set  forth  in  a 
proposed  rule  on  August  7, 1996  (61  FR 
41060-41108).  A  booklet  of  proposed 
regulation  changes  was  distributed  to 
the  public  by  mail  on  December  6, 1996. 

The  following  agenda  items  will  be 
discussed  at  each  Regional  Council 
meeting:  (1]  Introduction  of  Regional 
Council  members  and  guests;  (2)  Old 
business;  (3)  New  business;  Member 
recruitment.  Update  on  status  of 
regulations  and  environmental 
assessment  for  implementing  Federal 
Fisheries  Management  Program  ("Katie 
John"  litigation),  and  development  of 
recommendations  on  proposals  to 
change  Subsistence  Management 
Regulations  (1997-1998)  for  Public 
Lands  in  Alaska. 

DATES:  The  Federal  Subsistence  Board 
announces  the  forthcoming  public 
meetings  of  the  Federal  Subsistence 
Regional  Advisory  Councils.  The 
Regional  Coimcil  meetings  may  last 
two — three  days  and  will  be  held  in  the 
following  Alaska  locations,  and  begin 
on  the  specified  dates: 

Region  1  (Southeast)— Sitka— Feb.  11. 

1997 
Region  2  (Southcentral) — Anchorage — 

Feb.  6, 1997 
Region  3  (Kodiak/Aleutians) — Kodiak — 

Feb.  25.  1997 
Region  4  (Bristol  Bay>— Naknek— Feb. 

18, 1997 
Region  5  (Yukon-Kuskokwim  Delta) — 

Bethel— Feb.  5, 1997 
Region  6  (Western  Interior) — ^Holy 

Cross— Feb.  19, 1997 


Region  7  (Seward  Peninsula) —    ':.''■ 

Unalakleet— Feb.  4, 1997  ->  s_ 

Region  8  (Northwest  Arctic)-*-^-**  »^- '" 

Kotzebue— Feb.  13. 1997 
Region  9  (Eastern  Interior) — ^Tanana — 

Feb.  4. 1997  i. 

Region  10  (North  Slope) — Barrow — Jan. 

28, 1997 
FOR  FURTHER  INF0RMATK3N  CONTACT^: 
Chair,  Federal  Subsistence  Board,  c/o 
Thomas  H.  Boyd,  QfBce  of  Subsistence 
Management,  U.S.  Fish  and  Wildlife 
Service,  1011  E.  Tudor  Road, 
Anchorage,  Alaska  99503;  telephone 
(907)  786-3888.  For  questions  related  to 
subsistence  management  issues  on 
National  Forest  Service  lands,  inquiries 
may  also  be  directed  to  Ken  Thompson, 
Regional  Subsistence  Program  Manager, 
USDA,  Forest  Service,  Alaslca  Region, 
P.O.  Box  21628,  Juneau,  Alaska  99802- 
1628;  telephone  (907)  586-7921. 
SUPPLBfENTARY  MFORMATION:  The 
Regional  Councils  have  been  established 
in  accordance  with  Section  805  of  the. 
Alaska  National  Interest  Lands 
Conservation  Act,  Public  Law  96—487, 
and  Subsistence  Management 
Regulations  for  Public  Lands  in  Alaska, 
36  CFR  Part  242  and  50  CFR  Part  100. 
Subparts  A.  B.  and  C  (57  FR  22940- 
22964).  The  Regional  Councils  advise 
the  Federal  Government  on  all  matters 
related  to  the  subsistence  taking  of  fish 
and  wildlife  on  public  lands  in  Alaska 
and  operate  in  accordance  with 
provisions  of  the  Federal  Advisory 
Committee  Act. 

The  identified  Regional  Council 
meetings  will  be  open  to  the  public.  The 
public  is  invited  to  attend  these 
meetings,  observe  the  proceedings,  and 
provide  comments  to  the  Regional 
Councils. 

Dated:  December  12, 1996.  ■.'••-• 

Thomas  H.  Boyd. 

Acting  Chair,  Federal  Subsistence  Board. 
|in<  Doc.  96-32302  Filed  12-19^^;  8:45  ami 

BUJJNQ  COM  M10-11-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Parts  51  and  52       ..  ■  '     '''■'^■. 

[AO-FRL-M66-7]  v*""^*'-'*   »!*?*''-    ' 

RIN2060-^ei1  "      ' 

Prevention  of  Significant  Deterioration 
(PSD)  and  Nonattainment  New  Source 
Review  (NSR);  Proposed  Rule 

AQBICY:  Environmental  Protection 
Agency  (EPA). 

ACTXM:  Proposed  rulemaking;  reopening 
of  comment  period. 


SUMMARY:  Tlie  EPA  is  hereby  reopening  ^ 
for  30  days  the  public  comment  period 
regarding  EPA's  proposed  rulemaking, 
known  as  the  NSR  iieform  Rulemaking, 
pubhshed  Tuesday,  July  23, 1996  (61  FR 
38249).  This  action  is  to  allow 
interested  parties  to  review  the 
corrected  and  final  transcripts  of  the 
September  16, 1996  public  hearing  on 
the  proposed  rule  and  the  September  17, 
1996  meeting  of  the  NSR  Reform 
Subcommittee  of  the  Clean  Air  Act 
Advisory  Committee.  These  documents 
were  placed  in  the  Docket  oh  December 
3, 1996. 

OATGS:  CbjTunents.  All  public  commmts 
in  response  to  the  July  23, 1996 
proposed  rulemaking  must  be  received 
by  EPA  on  or  before  the  close  of 
business  January  21, 1997. 

ADDRESSES:  Comments.  All  comments 
should  be  addressed  to  the  EPA  Air 
Docket  No.  A-90-37.  EPA  Air  Docket 
(6102).  Room  M-1500,  401  M  Street, 
SW,  Washington,  DC  20460.  Copies  of 
comments  on  the  information  collection 
requirements  should  also  be  sent  to  the 
Director,  Office  of  Policy,  Planning,  and 
Evaluation,  Regulatory  Information 
Division,  U.S.  Environmental  Protection 
Agency,  401  M  Street.  SW.  Washington. 
DC  20460;  and  a  copy  to  the  Office  of 
Information  and  R^ulatory  Affairs, 
Office  of  Management  and  Budget,  725 
17th  Street,  NW,  Washington,  DC  20503, 
merited  "Attenticm:  Desk  Officer  for 
EPA."  Include  the  Information 
Collection  Request  number  (ICR  No. 
1230.08)  in  my  correspcmdence. 

FOR  FURTHER  MFORMATION  CONTACT: 
Dennis  Crumpler,  Information  Transfer 
and  Program  Integration  Division  (MD- 
12),  Office  of  Air  Quality  Planning  and 
Standards^  U.S.  EPA,  Research  Triangle 
Park,  North  Carolina  27711,  telephone 
(919)  541-0871,  telefax  (919)  541-5509. 

SUPPI.BMENTARY  INFORMATION: 

INSPECTION  OF  OOOUMB^TS:  Documents 
related  to  the  NSR  Reform  Rulemaking, 
are  available  for  public  inspection  in 
EPA  Air  Docket  No.  A-90-37.  The 
docket  is  available  for  public  inspection 
and  copying  between  8:30  a.m.  to  4:30 
p.m.  Monday  through  Friday  at  the 
EPA's  Air  Docket  (6102),  Room  M~1500, 
401  M  Street,  SW»  Washington,  EX: 
20460.  A  reasonable  fee  may  be  charged 
for  copying. 

Dated:  December  10. 1996. 
Jolm  S.  Seitz, 

Director,  Office  of  Air  Quality  Planning  and 

Standards. 

(PR  Doc.  96-32355  Filed  12-19^-96;  8:45  am) 
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40CFRPart52 

PA  08»-4036b,  PA  083^4037b.  PA  069- 
4036b;  FRL-6659-8] 

Approval  and  Promulgation  of  Air 
Quality  ImpienJhtation  Plans; 
Pennaylvania;  Approval  of  Souroa* 
Specific  VOC  and  NOx  RACT 
Delannlnatlons,  and  1990  Baaayaar 
Emiasions  For  One  Source 

AQBICY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Proposed  rule. 

summary:  EPA  proposes  to  approve  the 
State  Implementation  Plan  (SIP) 
revision  submitted  by  the 
Commonwealth  of  Pennsylvania  for  the 
purpose  of  establishing  VCXH  and  NOx 
RACT  for  three  facilities.  In  the  Final    - 
Rules  section  of  this  Federal  Regista-, 
EPA  is  approving  the  State's  SIP 
revision  as  a  direct  final  rule  without 
prior  proposal  because  the  Agency 
views  this  as  a  noncontroversial  SIP 
revision  and  anticipates  no  adverse 
comments.  A  detailed  rationale  for  the 
approval  is  set  forth  in  the  direct  final 
rule  and  the  accompanying  Technical 
Support  Dociunent.  If  no  adverse 
comments  are  received  in  response  to 
this  proposed  rale,  no  further  activity  is 
contemplated  in  relation  to  this  rule.  If 
EPA  receives  adverse  comments,  the 
direct  final  mle  will  be  withdrawn  and 
all  public  comments  received  will  be 
addressed  in  a  subsequent  final  rule 
based  on  this  proposed  rule.  EPA  will 
not  institute  a  second  comment  period 
on  this  action.  Any  parties  interested  in 
commenting  on  this  action  should  do  so 
at  this  time.  If  adverse  comments  are 
received  that  do  not  pertain  to  all 
documents  subject  to  this  rulemaking 
action,  those  dociunents  not  affected  by 
the  adverse  comments  will  be  finaUzed 
in  the  manner  described  here.  Only 
those  dociunents  that  receive  adverse 
comments  will  be  withdrawn  in  the 
manner  described  here. 
DATES:  Comments  must  be  received  in 
writing  by  January  21, 1997. 
ADDRESSES:  Written  comments  on  this 
action  should  be  addressed  to  David  L. 
Arnold,  Chief,  Ozone  and  Mobile 
Sources  Section,  Mailcode  3AT21,  U.S. 
Environmental  Protection  Agency, 
Region  ni,  841  Chestnut  Building, 
Philadelphia,  Pennsylvania  19107. 
Copies  of  the  documents  relevant  to  this 
action  are  available  for  public 
inspection  during  normal  business 
hours  at  the  Air,  Radiation,  and  Toxics 
Division,  U.S.  Environmental  Protection 
Agency,  Region  m,  841  Chestnut 
Building,  Philadelphia,  Pennsylvania 
19107;  and  the  Pennsylvania  .    - 


Department  of  Environmental 
Protection,  Bureau  of  Air  Quality 
Control.  P.O.  Box.  8468,  400  Market 
Street,  Harrisburg,  Pennsylvania  17105. 
FOR  FURTHER  INFORMATION  CONTACT: 
Janice  Bolden,  (215)  566-2185,  or 
Carolyn  Donahue,  (215)  566-2095,  at 
the  EPA  Region  III  office  or  via  e-mail 
at  bolden-janice@epamail.epa.gov  or 
donahue-carolyn@epamail.epa.gov. 
While  information  may  be  requested  via 
e-mail,  comments  must  be  submitted  in 
writing  to  the  above  Region  III  address. 
SUPPLEMENTARY  REFORMATION:  See  the 
information,  pertaining  to  this  action 
(VOC  and  NO,  RACT  approval)  affecting 
three  Cadlities  in  Pennsylvania, 
provided  in  the  Direct  Final  actim  of 
the  same  title  which  is  located  in  the 
Rules  and  Regulations  Section  of  this 
Federal  Roister. 

Authority:  42  U.S.C  7401-7671q. 

Dated:  November  22, 1996. 
Staolajr  L.  Laskowski, 
Acting  Regional  Administrator,  Region  IIJ. 
(FR  Doc.  9fr-32370  Filed  12-19-96;  8:45  am] 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Parts  21 ,  73  and  76 

[MM  Docket  No.  S4-150. 02-61, 87-154;  FCC 
96^438] 

Multipoint  Distribution  Sarvicas 

aqency:  Federal  Communications 

Commission. 

action:  Proposed  Rule. 

summary:  This  Further  Notice  of 
Proposed  Rule  Making  ("FNPRM") 
seeks  additional  comment  in  otir 
ongoing  proceeding  to  review  our 
broadcast  attribution  rules,  the  rules  by 
which  we  define  what  constitutes  a 
"cognizable  interest"  in  applying  the 
multiple  ownership  rules.  We  seek 
comment  as  to  how  the  relaxation  of  our 
ownership  mles  resulting  from  the 
passage  of  the  Telecommunications  Act 
of  1996  ("1996  Act")  should  affect  our 
review  of  the  attribution  rules.  We  also 
seek  comment  on  new  proposals, 
including  a  provision  to  attribute  the 
otherwise  nonattributabfe  interests  of 
holders  of  equity  and/or  debt  in  a 
licensee  or  media  entity  subject  to  the 
broadcast  cross-ownership  roles  where 
the  interest  holder  is  a  program  supplier 
to  a  licensee  or  a  same-market  media 
entity  subject  to  the  broadcast  cross- 
ownership  rules  and  where  the  equity 
and/or  debt  holding  exceeds  a  specified 
threshold.  Additionally,  we  seek 
renewed  comment  on  a  proposal  to 


attribute  Local  Marketing  Agreements 
("LMAs").  We  also  invite  comment  on 
whether  we  should  revise  our  approadi 
to  )oint  sales  agreements  ("JSAs")  in 
specified  circumstances.  We  also  seek 
comment  on  a  study  conducted  by 
Commission  staff,  appended  to  this 
FNPRM,  on  attributable  interests  in 
television  broadcast  licensees  and  on 
the  implications  of  this  study  for  our 
attribution  rules,  particularly  on  the 
voting  stock  benchmarks.  Finally,  we 
invite  comment  as  to  whether  we 
should  amend  the  cable/Multipoint 
Distribution  Service  ("MDS")  cross- 
ownership  attribution  rule.  The 
proposed  rules  are  necessary  to  promote 
our  goals  of  maximizing  the  precision  of 
the  attribution  rules,  avoiding 
disroption  in  the  flow  of  capital  to 
broadcasting,  affording  clarity  and 
certainty  to  regulatees,  and  facilitating 
application  processing,  and  the 
proposed  rules  are  intended  to  effect 
those  results.  This  NPRM  contains 
proposed  or  modified  information 
collections  subject  to  the  Paperwork 
Reduction  Act  of  1995  (PRA),  Public 
Law  104-13.  It  has  been  submitted  to 
the  Office  of  Management  and  Budget 
[OMS]  for  review  under  Section  3507(d) 
of  the  PRA.  OMB,  the  general  public, 
and  other  Federal  agencies  are  invited  to 
comment  on  the  proposed  or  modified 
information  collections  contained  in 
this  proceeding. 

DATES:  Written  comments  by  the  public 
on  the  proposed  and/or  modified 
information  collections  are  due 
February  7, 1997,  and  reply  comments 
are  due  March  7, 1997.  Written 
comments  must  be  submitted  by  the 
Ofl^ce  of  Management  and  Budget 
(C^ffl)  on  the  proposed  and/or  modified 
information  collections  on  or  before 
February  11,  1997. 
ADDRESSES:  In  addition  to  fiUng 
comments  with  the  Secretary,  a  copy  of 
any  comments  on  the  information 
collections  contained  herein  should  be 
submitted  to  Dorothy  Conway,  Federal 
Communications  Commission,  Room 
234, 1919  M  Street,  N.W.,  Washington, 
DC  20554,  or  via  the  Internet  to 
dconway®fcc.gov,  and  to  Timothy  Fain, 
OMB  Desk  Officer.  10236  NEOB,  725— 
17th  Street.  N.W.,  Washington.  JX 
20503  or  via  the  Internet  to 
fainxt@al.eop.gov. 

FOR  FURTHER  INFORMATION  CONTACT:  For 
additional  information  concerning  the 
information  collections  contained  in 
this  NPRM  contact  Dorothy  Conway  at 
202-418-0217,  or  via  the  Internet  at 
dconway^oc.gov. 

SUPPLBMNTARY  MFORMATION:  This  is  a 
synopsis  of  the  Commission's  FNPRM 
in  MM  Docket  No.  94-150, 92-51, 87- 
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154;  FtX  96-436,  adopted  November  5. 
1996  and  released  November  7, 1996. 
The  full  text  of  this  FT4PRM  is  available 
for  inspection  and  copying  during 
normal  business  hours  in  the  FCC 
Reference  Center  (Room  239).  1919  M 
Street,  N.W.,  Washington,  D.C.,  and  also 
may  be  purchased  from  the 
Commission's  copy  contractor, 
hitemational  Transcription  Service, 
Lie.  2100  M  Street,  N.W.,  Suite  140, 
Washington,  D.C,  20037,  (202)857- 
3800. 

Synopsis  of  Further  Notice  of  Proposed 
Rule  Making 

1.  Hie  attribution  rules  seek  to 
identify  those  interests  in  or 
relationships  to  licensees  that  confer  on 
their  holders  a  degree  of  influence  or 
control  such  that  the  holders  have  a 
realistic  potential  to  affect  the 
programming  decisions  of  licensees  or 
other  core  operating  functions.  Our 
current  broadcast  attribution  rules  are 
set  out  in  the  Notes  to  Section  73.3555 
of  the  Commission's  rules,  and,  insofar 
as  the  broadcast-cable  cross-ownership 
rule  is  involved,  in  the  Notes  to  47  CFR 
76.501.'  We  issued  the  NPRM  in  this 
proceeding,  60  FR  6483,  (February  2, 
1995)  broadly  to  review  the  attribution 
rules.  In  this  FNPRM,  we  do  not 
specifically  discuss  a  number  of  issues 
raised  in  the  NPRM.  including  treatment 
of  Limited  Liability  Companies 
("LLCs")  and  treatment  of  limited 
partnerships.  Nonetheless,  these  issues 
remain  outstanding,  and  we  intend  to 
resolve  the  entire  set  of  issues  raised  in 
the  NPRM  and  in  this  FNPRM,  together, 
after  the  comments  received  in  response 
to  this  FNPRM  are  received  and 
reviewed. 

Paperwork  Redaction  Act 

2.  This  NPRM  contains  either  a 
proposed  or  modified  information 
collection.  The  Commission,  as  part  of 
its  continuing  eflbrt  to  reduce 
paperwork  burdens,  invites  the  general 
public  and  the  Office  of  Management 
and  Budget  (OMB)  to  comment  on  the 
information  collections  contained  in 
this  NPRM,  as  required  by  the 
Paperwork  Reduction  Act  of  1995, 
PubUc  Law  104—13.  Public  and  agency 


■  We  recognize  that  th*  attribution  atandard*  uaed 
in  a  number  of  oilier  cable  rules  are  implicitly  or 
explicitly  based  on  Section  76.501.  For  example, 
the  attribution  standards  in  the  cable  television 
horizontal  ownership,  channel  occupancy  and 
program  access  rules  are  derived  from  these 
attribution  Notes.  We  are  considering  initiating  a 
separate  proceeding  to  address  whether  to  modify 
the  attribution  criteria  for  these  rules.  In  the  instant 
proceeding,  we  are  addressing  only  the  attribution 
criteria  that  would  apply  to  Section  76.501(aJ.  the 
cable-broadcast  cross-ownership  rule.  Additionally, 
we  will  consider  changes  to  the  cable/MDS  cross- 
ownerahip  attribution  rule. 


comments  are  due  at  the  same  time  as 
other  comments  on  this  NPRM;  OMB 
comments  are  due  60  days  firom  date  of 
publication  of  this  NPRM  in  the  Federal 
Register.  Comments  should  address:  (a) 
Whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
Commission,  including  whether  the 
information  shall  have  practical  utility; 
(b)  the  accuracy  of  the  Commission's 
burden  estimates;  (c)  ways  to  enhance 
the  quality,  utility,  and  clarity  of  the 
information  collected;  and  fd)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  the  respondents,  .  •. 

including  the  use  of  automated 
collection  techniques  or  other  forms  of 
information  technology. 
OMB  Approval  Number:  None 
Title:  FNIpRM— Attribution 
Form  No.:  FCC  301.  FCC  314,  FCC 
315,  FCC  323 

Type  of  Review:  Revision  of  existing 
collections 

Respondents:  Businesses  or  other  fbr- 
protit 
Number  of  Respondents:  12,216 
Eatimatea  Time  Per  Response:  These 
proposals  could  cause  an  increase  in 
burden  of  an  additional  3.5  hours  per 
respondent 

Tota]  Annual  Burden:  42,756  hours 
Afeeds  and  Uses:  This  Further  NPRM 
seeks  comments  as  toliow  the 
relaxation  of  the  Commission's 
ownership  rules  resulting  from  the 
passage  of  the  Telecommunications  Act 
of  1996  should  affect  our  review  of  the 
attribution  rules.  The  attribution  rules 
define  what  interests  are  cognizable  for 
purposes  of  applying  the  multiple 
ownership  rules  to  specificsituations. 
The  multiple  ownership  rules  Umit  the 
number  of  broadcast  stations  that  a 
single  person  or  entity,  directly  or 
indirectly,  is  permitted  to  own,  operate, 
or  control.  In  its  Further  Notice,  the 
Commission  invited  comment  on  a 
proposal  to  add  a  new  "equity  or  debt 
plus"  attribution  standard  to  its  Rules. 
Under  this  proposed  standard,  where 
the  interest  holder  is  a  program  supplier 
or  same-market  broadcaster  or  media 
entity  subject  to  the  broadcast  cross- 
ownership  rules  (i.e.,  cable  systems  and 
newspapers),  the  Commission  would 
attribute  its  otherwise  nonattributable 
equity  and/or  d^t  interest  in  a  Ucensee 
or  other  media  entity  subject  to  the 
cross-ownership  rules,  if  the  equity  and/ 
or  debt  holding  is  greater  than  33%.  The 
Commission  also  sought  comment  on: 
(1)  Whether  it  should  attribute 
television  Local  Marketing  Agreements 
(LMAs)  and  radio  or  television  joint 
sales  agreements  ()SAs)  among  licensees 
in  the  same  market,  tentatively 
concluding  that  television  LMAs  should 


be  attributed  where  they  involve  more 
than  fifteen  percent  of  the  brokered 
station's  we^ly  broadcast  hours;  (2)  a 
staff  study  of  the  attributable  interests  in 
commercial  broadcast  television 
licensees,  as  reported  ia  ownership 
reports,  particularly  with  respect  to  the 
voting  and  nonvoting  stock  attribution 
benchmaii^;  and  (3)  grandfathering/ 
transition  issues  (except  for  LMAs, 
which  will  be  resolved  in  the  television 
local  ownership  prtx»eding).  With 
respect  to  grandfathering,  the 
Commission  tentatively  concluded  that 
(1)  any  grandfathering  should  apply 
only  to  the  current  holder  and  should 
not  be  transferable;  and  (2)  any  interests 
acquired  on  or  after  December  15, 1994, 
the  date  of  adoption  of  the  Notice  of 
Proposed  Rulemaking  in  this 
proceeding,  should  be  subject  to  the 
final  rules  adopted  in  the  Report  and 
Order  in  this  proceeding.  Finally,  the 
Commission  invited  comment  on 
whether  to  modify  the  cable/MDS  cross- 
ownership  attribution  rules  to  apply 
broadcast  attribution  criteria,  as 
modified  in  the  attribution  proceeding, 
in  determining  cognizable  interests  in 
MDS  licensees  and  cable  systems  for 
purposes  of  applying  the  ownership 
restrictions  of  Section  21.912  of  its 
Rules. 

3.  The  FCC  301  (OMB  Control  #3060- 
0027),  FCC  314  (OMB  Control  #3060- 
0031),  FCC  315  (OMB  Control  #3060- 
0032)  and  the  FCC  323  (OMB  Control 
#3060-0010)  are  the  data  collection 
devices  used  to  identify  those  interests 
that  are  counted  for  purposes  of 
applying  the  multiple  ownership  rules. 
Depending  on  the  outcome  of  this 
proceeding,  these  forms  may  need  to  be 
modified  to  reflect  new  reportable 
interest  standards  and  could  cause  an 
incaease  in  burden.  In  addition, , 
relaxation  of  the  present  attributable 
interests  standards  could  result  in  a 
reduction  in  the  number  of  interest- 
holders required  to  disclose  their 
ownership  interests  in  broadcast 
licensees  and  permittees.  The  overall 
impact,  however,  cannot  be  determined 
until  resolution  of  the  outstanding 
rulemaking.  The  attribution  rules  seek 
to  identify  those  interests  in  or 
relationships  to  licensees  or  media 
entities  that  confer  on  their  holders  a 
degree  of  influence  or  control  such  that 
the  holders  have  a  realistic  potential  to 
affect  programming  decisions  of 
licensees  or  other  core  operating 
functions.  The  attribution  rules  are  used 
to  implement  the  Commission's 
broadcast  multiple  ownership  rules. 

Initial  Regulatory  Flexibility  Analysis 

As  required  by  Section  603  of  the 
Regulatory  F4exibility  Act,  5  U.S.C.  603 
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("RFA"),  the  Commission  is  ^^     ' 

incorporating  an  Initial  ReguIrtoiT 
Flexibility  Analysis  ("IRFA")  of  the 
expected  impact  on  small  entities  of  the 
policies  and  proposals  in  this  FNPRM  of 
Proposed  Rule  Making  in  MM  Docket 
Nos.  94-150,  92-51.  &  87-154 
("FNPRM").2  Written  public  comments 
concerning  the  effiect  of  the  proposals  in 
the  FNPRM,  including  the  IRFA.  on 
small  businesses  are  requested. 
Comments  must  be  identified  as 
responses  to  the  IRFA  and  must  be  filed 
by  the  deadlines  for  the  submission  of 
comments  in  this  proceeding.  The 
Secretary  shall  send  a  copy  of  this 
FNPRM.  including  the  IRFA,  to  the 
Chief  Counsel  for  Advocacy  of  the  Small 
Business  Administration  in  accordance 
with  paragraph  603(a)  of  the  Regulatory 
FlexibiKty  Act.' 

Reasons  Why  Agency  Action  is  Being 
Considered 

After  the  issuance  of  the  NPRM  in  this 
Docket,  the  Telecommimications  Act  of 
1996  ("1996  Act")  was  signed  into  law.^ 
The  FNPRM  seeks  comment  as  to  how 
the  multiple  ownership  rule  revisions 
resulting  bom  passage  of  the  1996  Act 
should  affect  our  review  of  the 
attribution  rules.  The  FNPRM  also  seeks 
comment  on  our  new  proposal  to 
attribute  the  otherwise  nonattributable 
interests  of  holders  of  equity  and  or  debt 
In  a  licensee  or  other  media  entity 
subject  to  the  cross-ownership  rules 
where  the  interest  bolder  is  a  program 
supplier  to  a  licensee  or  a  same-maricet 
broadcaster  and  where  the  equity  and/ 
or  debt  holding  meets  or  exceeds 
specified  thresholds.  This  proposal  is 
intended  to  address  the  concerns 
expressed  in  the  NPRM  that  the  current 
attribution  rules  may  not  precisely  or 
fully  identify  all  the  interests  in  or 
relationships  to  broadcast  stations  that 
should  be  coimted  in  applying  the 
multiple  ownership  rules.  Additionally, 
the  FNPRM  seeks  comment  on 
proposals  concerning  attribution  of 
Local  Marketing  Agreements  ("LMAs") 
and  }oint  sales  agreements  ("JSAs")  in 
specified  circumstances.  Also,  the 
I^4PRM  seeks  comment  on  a  study 
conducted  by  Commission  staff, 
appended  to  this  FNPRM,  on 
attributable  interests  in  television 
broadcast  licensees  and  on  the 
implications  of  this  study  for  our 
attribution  rules,  particularly  on  the 


'.An  IRFA  pursuant  to  Public  Law  ^4otice  96-3S4, 
section  603.  94  Stat.  1165  (1980)  was  incorporated 
Into  the  Notice  of  Proposed  Rule  Making  in  MM 
Docket  Nos.  94-150,  92-51  &  87-154,  10  FOC  Red 
3606  (1995),  60  PR  3606,  February  2,  1996 
("NPRM"). 

>  5  U.S.C  603(a). 

<  Public  Uw  Notice  104-104, 110  Slat.  S6  (1996). 


voting  Stock  benchmarks.  Finally,  we 
invite  comment  as  to  whether  we 
should  amend  the  cable/MDS  cross- 
ownership  attribution  rule. 

Need  for  and  Objectives  of  the  Proposed 
Rules 

The  attribution  rules  seek  to  idmtify 
those  interests  in  or  relationships  to 
licensees  or  media  entities  that  confer 
on  their  holders  a  degree  of  influence  or 
control  such  that  the  holders  have  a 
realistic  potential  to  affect  the 
programming  decisions  of  licensees  or 
other  core  operating  functions.  The 
attribution  rules  are  used  to  implement 
the  Commission's  broadcast  multiple 
ownership  rules.  Our  goals  in 
commencing  this  proceeding  and  in 
fcmnulating  the  proposals  in  the  FNPRM 
are  to  be  to  maximize  the  precision  of 
the  attribution  rules,  avoid  disruption  in 
the  flow  of  capital  to  broadcasting, 
afibrd  clarity  and  certainty  to  regulatees, 
and  ease  application  processing. 

Legal  Basis 

Au&ority  for  the  actions  proposed  in 
this  FNPRM  is  contained  in  Sections 
4(i),  303.  307  and  310  of  the 
Communications  Act  of  1934,  as  - 
amended,  47  U.S.C  154(i).  303. 307,  ft 
310. 

Recording,  Recordkeeping,  and  Other 
Compliance  Requirements 

If  our  attribution  rules  are  made  more 
restrictive  so  as  to  attribute  interests  not 
now  currently  attributable,  our 
ownership  reporting  form.  FCC  Form 
323.  will  need  to  be  modified 
accordingly  so  that  such  attributable 
interests  will  then  be  reportable  on  the 
form.  We  invite  comment  as  to  whether 
any  additional  professional  skills  would 
be  needed  to  complete  this  form. 

Federal  Rules  that  Overlap,  Duplicate  or 
Conflict  With  the  Proposed  Rules 

The  rules  proposed  in  the  FNPRM 
will  modify  the  current  attributicm 
rules,  and,  similarly  to  the 
Commission's  current  attribution  rules, 
will  be  used  to  implement  the  multiple 
ownership  rules.  Thus,  the  proposed 
rules  are  intended  to  promote  the  same 
'  diversity  and  competition  goals  also 
fostered  by  the  multiple  ownership 
rules.  However,  the  proposed  rules  do 
not  overlap,  duplicate  or  conflict  with 
the  multiple  ownership  rules. 

Description  and  Estimate  of  the  Number 
of  Small  Entities  to  Which  the  Proposed 
Rules  Will  Apply 

Under  the  RFA,  small  entities  may 
include  small  organizations,  small 
businesses,  and  small  governmental 
jurisdictions.  5  U.S.C.  601(6).  The  RFA, 


5  U.S.C.  601(3),  generally  defines  the 
term  "small  business"  as  having  the 
same  meaning  as  the  term  "small 
business  concern"  under  the  Small 
Business  Act,  15  U.S.C.  632.  A  small 
business  concern  is  one  which;  (1)  Is 
independently  owned  and  operated:  (2) 
is  not  dominant  in  its  field  of  operation; 
and  (3)  satisfies  any  additional  criteria 
est^lished  by  the  Small  Business 
Administration  ("SBA").  Pursuant  to  5 
U.S.C.  601(3),  the  statutory  definition  of 
a  small  business  applies  "unless  an 
agency  after  consultatifm  with  the  Office 
of  Advocacy  of  the  SBA  and  after 
opportimity  for  public  comment, 
establishes  one  or  more  definitions  of 
such  term  which  are  appropriate  to  the 
activities  of  the  agency  and  publishes 
such  definition(8)  in  the  Federal 


proposed  rules  and  policies  wiU  - 
apply  to  television  broadcasting 
licensees,  radio  broadcasting  licensees 
and  potential  licensees  of  either  service. 
The  Small  Business  Administration 
defines  a  television  broadcasting  staticm 
that  has  no  more  than  $10.5  million  in 


>  While  we  tentatively  beliere  that  the  SBA's 
defiaUion  of  "small  bosinMs"  graatly  wreteutee  the 
number  of  radio  and  talerlsion  broadcMl  atatiOD* 
that  are  aoiaU  bminaaees  and  is  not  suitable  for 
purpoeee  of  detarmioing  the  impact  of  the  propoaala 
on  Hnall  television  and  radio  stations,  for  puipoaee 
of  this  FNPRM.  we  utilize  the  SBA's  definition  in 
determining  the  namber  of  small  businesses  to 
which  the  propoaed  rules  would  apply,  but  we 
reserve  the  right  to  adopt  a  more  suitable  definition 
of  "small  business"  as  applied  to  radio  and 
television  broadcast  stations  or  other  entities 
sub|act  to  the  propoeed  rules  in  this  FNPRM  and 
to  rftPT»'V'  further  the  issue  of  the  number  of  snail 
•ntitias  that  are  radio  and  television  broadcasters  or 
other  small  media  entities  in  the  future.  See  Report 
and  Older  in  MM  Docket  No.  93-48  (Children's 
Television  Programming),  11  FOC  Red  10660. 
10737-36  (1996),  citing  5  U.S.C  601(3).  We  have 
pending  proceedings  seeking  comment  on  the 
definition  of  and  data  relating  to  small  businesses 
In  our  Notice  of  Inquiry  in  GN  Docket  No.  96-113 
(In  the  Maner  of  Section  257  Proceeding  to  Identify 
and  Eliminate  Market  Entry  Barriers  for  Small 
Businesses),  FCC  96-216,  released  May  21, 1996. 61 
PR  33066.  )une  26. 1996,  we  requested  commenters 
to  provide  profile  data  about  small 
telecommunications  businesses  in  particular 
services,  including  television,  and  the  market  entry 
barriera  they  encounter,  and  we  also  sought 
comment  as  to  how  to  define  small  businesses  for 
purposes  of  implementing  Section  257  of  the 
Telecommunications  Act  of  1996.  which  requires  us 
to  identify  market  entry  berriers  and  to  prescribe 
regulations  to  eliminste  those  tiarriers. 
Additionally,  in  our  Oder  and  Not/ce  of  Proposed 
flui^  htaking  in  MM  Docket  No.  96-16  (In  the 
Matter  of  Streamlining  Broadcast  EEO  Rule  and 
Policies.  Vacating  the  EEO  Forfeiture  Policy 
Statement  and  Amending  Section  1.60  of  the 
Commission's  Rules  to  Include  EEO  Forfeiture 
Guidelines),  11  FCC  Red  5154  (1996).  61  FR  9964. 
March  12, 1996.  we  invited  conrunent  as  to  whether 
relief  should  be  afforded  to  stations.  (1 )  Based  on 
small  staff  and  what  size  staff  would  be  considered 
sufficient  for  relief.  e.g.,  10  or  flBwer  full-time 
employees:  (2)  based  on  operation  in  a  small 
market:  or  (3)  based  on  operation  in  a  market  with 
a  small  minority  work  force. 


t'  .•-- 
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annual  receipts  as  a  small  business.^ 
Television  broadcasting  stations  consist 
of  establishments  primarily  engaged,  in 
broadcasting  visual  programs  by 
television  to  the  public,  except  cable 
and  other  pay  television  services.*^ 
Included  in  this  industry  are 
commercial,  religious,  educational,  and 
other  television  stations.^  Also  included 
are  establishments  primarily  engaged  in 
television  broadcasting  and  which 
produce  taped  television  program 
materials.'  Separate  establishments 
primarily  engaged  in  producing  taped 
television  program  materials  are 
classified  under  another  SIC  number."* 
There  were  1,509  television  stations  . 
operating  in  the  nation  in  1992."  That 
number  has  remained  tairly  constant  as 
indicated  by  the  approximately  1,550 
opoating  television  broadcasting 
stations  in  the  nation  as  of  August. 
1996.12  For  1992  '3  the  number  of 
television  stations  that  produced  less 
than  $10.0  million  in  revenue  was  1,155 
establishments.'^ 

Additionally,  the  Small  Business 
Administration  defines  a  radio 
broadcasting  station  that  has  no  more 


•  13  cm  iai.201.  Standard  Industrial  Code  (SIC) 
4«33(ie9e). 

">  EconoRiica  and  Statiatica  Admin  iatratioB, 
Bureau  of  Census,  U.S.  Department  of  Commerce. 

1992  Censu«  of  Transportation.  Communications 
and  Utilities.  Establishment  and  Firm  Size,  Series 
UC92-S-1,  Appendix  A-9  (1995). 

*  Id.  See  Executive  Office  of  the  President,  OfRce 
of  Management  and  Budget,  Standard  Industrial 
Classificalion  Manual  (1967),  at  283,  which 
describes  "Television  Broadcasting  Stations  (SIC 
Code  4833)  as: 

Establishments  primarily  engaged  in  broadcasting 
visual  programs  by  television  to  the  public,  except 
cable  and  other  pay  television  services.  Included  in 
this  industry  are  commercial,  religious,  educational 
and  other  television  stations.  Also  included  here  are 
establishments  primarily  engaged  in  television 
broadcasting  and  which  produce  taped  television 
program  materials. 

'Economics  and  Statistics  Administration, 
Bureau  of  Census,  U.S.  Department  of  Commerce, 

1993  Census  of  Transportation,  Communications 
and  Utilities.  Establishment  and  Firm  Size,  Series 
UC92-S-1,  Appendix  A-9  (199S). 

■Old.  SIC  7812  (Motion  Picture  and  Video  Tape 
Production):  SIC  7922  Theatrical  Producers  and 
Miscellaneous  Theatrical  Services  (producers  of 
live  radio  and  television  programs). 

"FCC  News  Release  No.  31327.  January  13,  1993: 
Economics  and  Statistics  Administration,  Bureau  of 
Census,  U.S.  Department  of  Commerce,  supra  note 
42,  Appendix  A-9. 

■I  FCC  News  Release  Na  649S8,  September  6, 
1996. 

■^Census  for  Communications'  establishments  are 
performed  every  five  years  ending  with  a  "2"  or 
"7".  See  Economics  and  Statistics  Administration, 
Bureau  of  Census,  U.S.  Department  of  Commerce, 
supra  note  42. 

''*The  amount  of  SIO  million  was  used  to 
estimate  the  number  of  small  business 
aatabllshnients  because  the  relevant  Census 
categories  stopped  at  $9,999,999  and  began  at 
$10,000,000.  No  category  (or  SlO.5  million  existed. 
Thus,  the  number  is  as  accurate  as  it  is  possible  to 
calculate  with  the  available  information. 


than  $5  million  in  annual  receipts  as  a 
small  business."  A  radio  broadcasting 
station  is  an  establishment  primarily 
engaged  in  broadcasting  aural  programs 
by  radio  to  the  public.  '^  Included  in  this 
industry  are  commercial,  religious, 
educational,  and  other  radio  stations.''' 
Radio  Iffoadcasting  stations  which 
primarily  are  engaged  in  radio 
broadcasting  and  which  produce  radio 
program  materials  are  similarly 
included.'*  However,  radio  static^' 
which  are  separate  establishments  and 
are  primarily  engaged  in  producing 
radio  program  material  are  ctassified 
under  another  SIC  number. "  The  1992 
Census  indicates  that  96  percent  (5,861 
of  6,127)  radio  station  estisblishments 
produced  less  than  $5  million  in 
revenue  in  1992.^  Official  Commission 
records  indicate  that  11.334  individual 
radio  stations  were  operating  in  1992.^' 
As  of  August,  1996,  official  Commission 
records  indicate  that  12,088  radio 
stations  were  operating.^ 

Thus,  the  proposed  rules  will  afiisct 
approximately  1,550  television  stations; 
approximately  1.194  of  those  stations 
are  considered  small  businesses. ^^ 
Additi(Hially.  the  proposed  rules  will 
affect  12,088  radio  stations, 
approximately  11,605  of  which  are 
small  businesses.2^  These  estimates  may 
overstate  the  number  of  small  entities 
since  the  revenue  figures  on  which  they 
are  based  do  not  include  or  aggregate 
revenues  irom  non-television  or  non- 
radio  affiliated  companies.  We 
recognize  that  the  proposed  rules  may 
also  impact  minority  and  women  owned 
stations,  some  of  which  may  be  small 
entities.  In  1995,  minorities  owned  and 
controlled  37  (3.0%)  of  1,221 
commercial  television  stations  and  293 
(2.9%)  of  the  commercial  radio  stations 
in  the  United  States.  ^^  According  to  the 


"  13  CFR  121.201,  aC  4832. 

■*  Economics  and  Statistics  Administration, 
Bureau  of  Census,  U.S.  Department  of  Coromaica, 
supra  note  42,  Appendix  A-9. 

"Id. 

"Id.  '      ", 

'*Id.  .  :.  . 

"■The  Census  Bureau  counts  radio  stations 
located  at  the  same  facility  as  one  establishment. 
Therefore,  each  co-located  AM/FM  combination 
counts  as  one  establishment. 

"FCC  News  Release  No.  31337,  January  13. 1993. 

>*PCC  News  Release  No.  649S8,  Septembers, 
1996. 

"  We  use  the  77  percent  figure  of  TV  stations 
operating  at  less  than  SIO  million  for  1992  and 
apply  it  to  the  1996  total  of  1,550  TV  stations  to 
arrive  at  1,194  stations  categorized  as  small 
businesses. 

"  We  use  the  96%  figure  of  radio  station 
establishments  with  less  than  SS  million  revenue 
from  the  Census  data  and  apply  it  to  the  12J)68 
individual  station  count  to  arrive  at  11,605 
individual  stations  as  small  businesaes. 

"  Mmority  Commercial  Broadcast  Owrterahip  in 
the  United  Slate*.  U.S.  Dep't  of  Commerce,  National 


U.S.  Bureau  of  the  Census,  in  1987 
women  owned  and  controlled  27  (1.9%) 
of  1,342  commercial  and  non- 
OHnmercial  television  stations  and  394 
(3.8%)  of  10,244  commercial  and  non- 
commercial radio  stations  in  the  United 
States. 2^  We  recognize  that  the  numbers 
of  minority  and  women  broadcast 
owners  may  have  changed  due  to  an 
increase  in  license  transfers  and 
assignments  since  the  passage  of  the 
1996  Act.  We.seek  comment  on  the 
current  numbe«s  of  minority  and 
women  owned  broadcast  properties  and 
the  numbers  of  these  that  qualify  as 
small  entities.  To  assist  us  with  our 
responsibilities  under  the  amended 
Regulatory  Flexibility  Act,  we 
specifically  request  comments 
concerning  our  assessment  of  the 
number  of  small  businesses  that  will  be 
impacted  by  this  rule  making 
proceeding,  the  type  or  form  of  impact, 
and  the  advantages  and  disadvantages  of 
the  impact. 

In  aadition  to  owners  of  operating 
radio  and  television  stations,  any  entity 
who  seeks  or  desires  to  obtain  a 
television  or  radio  broadcast  license 
may  be  affected  by  the  proposals 
contained  in  this  item.  The  number  of 
entities  that  may  seek  to  obtain  a 
television  or  radio  broadcast  license  is 
unknown.  We  invite  comment  as  to 
such  number. 

Additionally,  the  proposed  changes  to 
the  cable/MDS  cross-ownership 
attribution  rule  will  apply  to  cable  and 
MDS  entities.  SBA  has  developed  a 
definition  of  small  entities  for  cable  and 
other  pay  television  services  imder 
Standard  Industrial  Classification  4841 


Telecommunications  and  Information 
Administration,  The  Minority  Telecommunications 
Development  Program  CMTDP")  (April  1996). 
MTDP  considers  minority  ownership  as  ownership 
of  more  than  50%  of  a  broadcast  corporation's 
stock,  voting  control  in  a  broadcast  partnership,  or 
ownership  of  a  broadcasting  property  as  an 
individual  proprietor.  Id.  The  minority  groups 
included  in  this  report  are  Black,  Hispanic,  Asian, 
and  Native  American. 

V  See  Comments  of  American  Women  in  Radio 
and  Television.  Inc.  in  MM  Docket  No.  94-149  and 
MM  Docket  No.  91-140,  at  4  n.4  (filed  May  17, 
199S).  citing  1987  Economic  Censuses,  Women- 
Owned  Business,  WB87-1.  U.S.  Dep't  of  Commerce, 
Bureau  of  the  Census.  August  1990  (based  on  1987 
Census).  After  the  1987  Census  reprart,  the  Census 
Bureau  did  not  provide  data  by  particular 
communications  services  (four-digit  Standard 
Industrial  Classification  (SIC)  Code),  but  rather  by 
the  general  two-digit  SIC  Code  for  communications 
(#48).  Consequently,  since  1987,  the  U.S.  Census 
Bureau  has  not  updated  data  on  ownership  of 
broadcast  facilities  by  women,  nor  does  the  FCC 
collect  such  data.  However,  we  sought  comment  on 
whether  the  Annual  Ownership  Report  Form  323 
should  be  amended  to  include  information  on  the 
gender  and  race  of  broadcast  license  owners. 
Policies  and  Rules  Regarding  Minority  and  Female 
Ownership  of  Mass  Media  Facilities,  Notice  of 
Proposed  Rule  Making,  10  FOC  Red  2788, 2797, 60 
FR  06068  (January  12,  1999). 


ift: 
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(SIC  4841).  which  covers  subscription 
television  services,  which  includes  all 
such  companies  with  annual  gross 
revenues  of  $41  million  or  less.^  This 
definition  includes  cable  systems 
operators,  closed  circuit  television 
services,  direct  broadcast  satellite 
services,  multipoint  distribution 
systems,  satellite  master  antenna 
systems  and  subscription  television 
services.  According  to  the  Census 
Bureau,  there  were  1,323  such  cable  and 
other  pay  television  services  generating 
less  than  $11  million  in  revenue  that 
were  in  operation  for  at  least  one  year 
at  the  end  of  1992.28  This  figure  is 
overinclusive  since  it  includes  other  pay 
television  services,  not  only  cable  and 
MDS. 

The  Communications  Act  contains  a 
definition  of  a  small  cable  system 
operator,  which  is  "a  cable  operator 
that,  directly  or  through  an  affiliate, 
serves  in  the  aggregate  fewer  than  1 
percent  of  all  subscribers  in  the  United 
States  and  is  not  affiliated  with  any 
entity  or  entities  whose  gross  annual 
revenues  in  the  aggregate  exceed 
$250,000,000."  29  The  Commission  has 
determined  that  there  are  61,700,000 
subscribers  in  the  United  States. 
Therefore,  we  found  that  an  operator 
serving  fewer  than  617,000  subscribers 
is  deemed  a  small  operator,  if  its  annual 
revenues,  when  combined  with  the  total 
annual  revenues  of  all  of  its  affiliates,  do 
not  exceed  $250  million  in  the 
aggregate.^  Based  on  available  data,  we 
find  &at  the  number  of  cable  operators 
serving  ^17,000  subscribers  or  less  totals 
1,450.3)  Although  it  seems  certain  that 
some  of  these  cable  system  operators  are 
affiliated  with  entities  whose  gross 
annual  revenues  exceed  $250,000,000, 
we  are  unable  at  this  time  to  estimate 
with  greater  precision  the  number  of 
cable  system  operators  that  would 
qualify  as  small  cable  operators  under 
tbe  definition  in  the  Communications 
Act.  We  are  likewise  unable  to  estimate 
the  number  of  these  small  cable 
operators  that  serve  50,000  or  fewer 
subscribers  in  a  franchise  area. 

The  Commission  has  developed  its 
own  definition  of  a  small  cable  system 
operator  for  the  purposes  of  rate 
regulation.  Under  the  Commission's 
rules,  a  "small  cable  company,"  is  one 

"13  CFR  121.201. 

» 1992  Census,  supm,  at  Finn  Size  1-123.  See 
Memorandum  Opinion  and  Order  and  Notice  of 
Proposed  Rule  Making  in  MM  Docket  No.  92-266 
and  C£  Docket  No.  96-157.  11  FCC  Red  9S17,  9S31. 
61  FR  45356  (August  8, 1996). 

»47US.CS543(m)(2). 

*'47CFRS  76.1403(b). 

3>  Paul  Kagan  Associates,  Inc.,  Cable  TV  Investor, 
February  29, 1996  (baaed  on  Rgures  for  December 
30,  1995). 

1 


serving  fewer  than  400.000  subscribers 
nationwide.^*  Based  on  our  most  recent 
informaition,  we  estimate  that  there  were 
1,439  cable  operators  that  qualified  as 
small  cable  system  operators  at  the  end 
of  1995.33  Since  then,  some  of  those 
companies  may  have  grown  to  serve 
over  400,000  subscribers,  and  others 
may  have  been  involved  in  transactions 
that  caused  th«n  to  be  combined  with 
other  cable  operators.  Consequently,  we 
estimate  that  there  are  fewer  than  1.439 
small  entity  cable  system  operators  that 
may  be  affected  by  the  proposal  adopted 
in  Uiis  NPRM.  Under  the  Commission's 
rules,  a  small  cable  system  is  a  cable 
system  with  15,000  or  fewer  subscribers 
owned  by  a  cable  company  serving 
400,000  or  fewer  subscribers  over  all  of 
its  cable  systems.  We  are  unable  to 
estimate  the  number  of  small  cable 
systems  nationwide,  and  we  seek 
comment  on  the  number  of  small  cable 
systems. 

The  Commission  refined  the 
definition  of  "small  entity"  for  the 
auction  of  MDS  as  an  entity  that 
together  with  its  affiliates  has  average 
gross  annual  revenues  that  are  not  more 
than  $40  million  for  the  preceding  three 
calendar  years. ''^  This  definition  of  a 
small  entity  in  the  context  of  MDS 
auctions  has  been  approved  by  the 
SBA.35 

The  Commission  completed  its  MDS 
auction  in  March  1996  for 
authorizations  in  493  basic  trading  areas 
(BTAs).  Of  67  winning  bidders,  61 
qualified  as  small  entities.  Five  bidders 
indicated  that  they  were  minority- 
owned  and  four  winners  indicated  that 
they  were  women-owned  businesses. 
MDS  is  a  service  heavily  encumbered 
with  approximately  1,573  previously 
authorized  and  proposed  MDS  fecilities 
and  information  available  to  us 
indicates  that  no  MDS  facility  generates 
revenue  in  excess  of  $11  million 
annually.  We  tentatively  conclude  that 
for  purposes  of  this  IRFA,  there  are 


"  47  CFR  §  76.901(e).  Tbe  Conunisslon  developed 
this  deRnition  based  on  its  determinations  that  a 
small  cable  system  operator  is  one  with  aonuai 
revenues  of  $100  million  or  less.  Implementation  of 
Sections  of  the  1992  Cable  Act:  Rate  Regulation. 
Sixth  Report  and  Order  and  Eleventh  Order  on 
Reconsideration,  10  FCC  Red  7393, 60  FR  35854 
(June  5, 1995). 

^Paul  Kagan  Associates,  Inc.,  Cable  TV  Investor, 
February  29, 1996  (based  on  figures  for  December 
30. 1995). 

>»47  CFR  21.961(b)(1). 

"  See  Amendment  of  Parts  21  and  74  of  the 
Commission's  Rules  With  Regard  to  Filing 
Procedures  in  the  Multipoint  Distribution  Service 
and  in  the  Instructional  Television  Fixed  Service 
and  Implementation  of  Section  309{j)  of  the 
Communications  Act— Competitive  Bidding,  MM 
Docket  No.  94-31  and  PP  Docket  No.  93-253. 
Report  and  Order.  10  PGC  Red  9589, 60  FR  36524 
(June  30, 1995). 


approximately  1,634  small  MDS 
providers  as  defined  by  the  SBA  and  the 
Commission's  auction  rules.  We  sedc 
comment  on  this  tentative  conclusion. 

Some  of  the  proposals  delineated 
above  may  also  apply  to  daily 
newspapers  that  hold  or  seek  to  acquire 
an  interest  in  a  broadcast  station  that 
would  be  treated  as  attributable  under 
the  proposals.  A  newspaper  is  an 
establishment  that  is  primarily  engaged 
in  publishing  newspapers,  or  in 
publishing  and  printing  newspapers. 3^ 
The  SBA  defines  a  newspaper  that  has 
500  CUT  fewer  employees  as  a  small 
business.3''  Based  on  data  from  the  U.S. 
Census  Bureau,  there  are  a  total  of 
approximately  6,715  newspapers,  and 
6,578  of  those  meet  the  SBA's  size 
definition.38  However,  we  recognize  that 
some  of  these  newspapers  may  not  be 
independently  owned  and  operated  and, 
therefore,  would  not  be  considered  a 
"small  business  concern"  under  the 
Small  Business  Act.39  We  are  unable  to 
estimate  at  this  time  how  many 
newspapers  are  affiliated  with  larger 
entities.  Moreover,  the  proposal  would 
apply  only  to  daily  newspapers,  and  we 
are  unable  to  estimate  how  many 
newspapers  that  meet  the  SBA's  size 
definition  are  daily  newspapers. 
Consequently,  we  estimate  that  there  are 
fewer  Uian  6,578  newspapers  that  may 
be  afiiected  by  the  proposed  rules  in  this 
FNPRM.  We  invite  comment  on  this 
estimate. 

Issues  Raised  by  the  Public  Conunents 
in  Response  to  the  Initial  Regulatory 
Flexibility  Analysts  of  the  1995  NPRM 
of  Proposed  Rule  Making 

There  were  no  comments  submitted 
specifically  in  resp>onse  to  the  IRFA.  We 
have,  however,  taken  into  account  all 
issues  raised  bythe  public  in  response 
to  the  proposals  rai^  in  this 
proceeding.  In  particular,  Association  of 
Independent  Television  Stations,  Inc. 
(now  known  as  the  Association  of  Local 
Television  Stations,  Inc.),  among  others, 
generally  notes  that,  given  the  plethora 
of  other  media  investment 
opportunities,  relaxation  of  the 
attribution  rules  will  attract  capital  to 
broadcasting  while  tightening  of  the 
attribution  rules  may  restrict  capital 
flow  to  broadcasting.  We  note  that 
access  to  capital  is  an  issue  of  profound 
concern  to  small  entities,  and, 
accordingly,  as  discussed  in  the 


»13  CFR  121.201  (SIC  2711). 

"W. 

'■U.S.  Small  Business  Administration  1992 
Economic  Census  Industry  and  Enterprise  Report, 
Table  3.  SIC  Code  271 1  (Bureau  of  tbe  Census  data 
adapted  by  the  Office  of  Advocacy  of  tbe  U.S.  Small 
Business  Admiaistration). 

'•15U.S.C632. 
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FNPRM,  supra,  ^1,  one  of  our  goals  in 
this  proceeding  has  been  to  avoid 
disruption  in  the  flow  of  capital  to 
broadcasting.  National  Association  of 
Black  OwnMl  Broadcasters  argues  that 
additional  relaxation  of  the  attribution 
rules  will  allow  increased  concentration 
of  control  of  the  media  industry,  which 
works  against  minority  ownership.  Our 
goal  is  neither  specifically  to  relax  or  to 
tighten  the  attribution  rules,  but  rather 
to  maximize  their  precision.  FNPRM, 
supra,  11.  Additionally,  Big  Horn 
Communications,  Inc.,  which  notes  that 
it  is  a  small  market  television  station  in 
Montana,  argues  that  LMAs  and  time 
brokerage  agreements  allow  cost 
efficiencies  in  small  markets  that 
increase  service  to  small  markets  and 
promote  the  economic  viability  of  small 
and  financially  weak  stations.  Local 
Station  Ownership  Coalition  also  urges 
the  Commission  not  to  make  television 
station  LMAs  attributable  unless  it 
permits  ownership  of  two  television 
stations  in  a  mari^et  because  LMAs  help 
financially  troubled  stations  achieve 
economic  viability.  We  recognize  that 
LMAs  can  promote  economic 
efficiencies,  and  our  proposal  is 
designed  to  permit  those  benefits  while 
providing  for  attribution  of  those 
television  station  LMAs  that  should  be 
counted  under  our  multiple  ownership 
rules. 

Any  Significant  AHerriatives  Wnimizing 
the  Impact  on  Small  Entities  and 
Consistent  With  the  Stated  (Directives 

This  FNPRM  solicits  comment  on  a 
variety  of  alternatives  discussed  herein. 
Any  significant  alternatives  presented  in 
the  comments  will  be  considered,  in  the 
NPRM,  we  invited  comment  on  whether 
to  restrict  or  eliminate  current 
attribution  exemptions  for  nonvoting 
shares  and  for  minority  voting 
shareholders  in  a  corporation  with  a 
single  majority  shareholder,  bi  addition, 
we  requested  comment  on  whether  we 
should  adopt  new  attribution  rules  or 
policies  when  multiple  financial  or 
business  relationships  were  held  in 
combination  in  a  licensee.  The  "equity 
or  debt  plus"  approach  discussed  in  the 
FNPRM  is  a  specifically  tailored 
approach,  narrower  than  that  discussed 
in  the  NPRM.  We  seek  comment  on 
whether  there  is  a  significant  economic 
impact  on  any  class  of  small  licensee  or 
permittee  as  a  result  of  our  proposed 
"equity  or  debt  plus"  approach. 

We  seek  comment  on  whether  there 
would  be  a  significant  economic  impact 
on  small  stations  resulting  from  the 
proposed  attribution  rules  for  LMAs  or 
from  the  possible  application  of  the 
attribution  rules  to  JSAs. 


We  seek  comment  on  whether  them 
wotdd  be  a  significant  economic  impact 
on  small  entities  from  the  changes  we 
have  proposed  to  the  cable/MDS  cross- 
ownership  attribution  rules. 
Staff  Study  of  the  1994/95  FCC  Annual 

TV  Ownership  Reports  -    ,  : 

PoUcy  and  Rulm  Oivisioa  1^''    *.  >" 

Mass  Media  Bureau  ?.,,;:  ^^t.;.  #"^  : 

FCC 


Executive  Summary  -  .^- »» *        .-* 

Thisjstudy  collected  and  analyzed 
ownership  information  from  the    .>  ^ 
Commission's  1994/1995  armual      •'"     . 
ownership  reports  on  the  majority 
(1,009  out  of  1,043)  of  for-profit  TV 
stations.  The  study  draws  the  following 
conclusions.  ,,  .v.^ 

•  64.6  percent  of  broadcast  TV  "'  \' 
stations  are  closely-held,  where  majority 
control  is  held  by  5  or  fiewer  owners. 

•  As  well,  74.9  percent  of  TV  statitms 
are  held  by  group-owners.  ^ 

•  Increasing  the  attribotioa 
benchmark  for  active  stockholders  bom 
5  percent  to  10  percent  of  voting  control 
would  decrease  the  number  of 
currently-attributable  owners  by 
approximately  one-third.  As  well,  the 
number  of  licensees  with  no  attributable 
owners  (excluding  directors  and 
officers)  would  increase  from  81  to  134, 
or  by  65.4  percent. 

•  Broadcast  investment  by  mutual 
funds,  life  insiuance  companies  and 
other  passive  investors  is  relatively 
small.  The  proposed  change  from  a  10 
percent  to  20  percent  passive  investor 
benchmark  would  affect  5  of  15 
currently-attributable  passive  investors, 
and  impact  5  stations  currently  with 
attributable  passive  investors.  Most 
reported  passive  investment  is  now  in 
the  range  of  5  percent  tq  10  percent 
voting  control. 

•  Non-passive  institutional 
investment  is  also  small,  with  only  57 
such  interests  reported  in  total.  The 
proposed  increase  from  a  5  percent  to  10 
percent  benchmark  would  decrease  by 
16.  or  33.3  percent,  the  number  of 
institutional  interests  that  are  currently 
attributable. 

•  Only  10  instances  of  reported 
limited  liability  corporations  (LLCs) 
were  found  among  the  stations  sampled. 

L  Purpose  of  the  Study 

The  present  study  was  undertaken  in 
conjunction  with  the  attribution  notice 
to  analyze  the  potential  impact  of 
proposed  rule  changes  on  the  cognizable 
and  non-cognizable  interests  in        ■*. 
broadcast  TV  stations.  •-'   \ 

n.  Study  Population  of  Interest 

The  scope  of  the  data  collection  and 
.analysis  effort  was  limited  to  for-profit 


broadcast  television  stations.  Data  for 
non-profit  TV  stations,  radio  stations 
and  low  power  stations  were  not 
collected  for  several  reasons.  With  non- 
profit stations  only  directors  and 
officers  (D&O)  are  cognizable,  and  they 
remain  cognizable  under  proposed 
changes.  Tlie  choice  to  focus  on 
broadcast  TV  station  attribiUion  was 
made  to  maximize  the  use  of  limited 
resources. 

m.  Study  Design 

Broadcast  TV  station  licensees  are 
required  to  report  cognizable  ownership 
interests  in  the  form  of  an  annual 
ownership  report.  These  ownership 
interests  include 

(1)  "active"  stockholders  of  5  percent 
voting  interest  or  greater  in  the  licensee, 

(ii)  "passive"  shareholders,  including 
mutual  funds,  bank  trust  departments 
and  life  insurance  companies  holding 
10  percent  or  greater  voting  interest  in 
the  licensee, 

(iii)  single-majority  stockholders 
holding  greater  tiian  SO  percent  interest 
(in  which  cases  all  other  voting  interests 
are  not  attributable), 

(iv)  all  general  partnership  interests, 

(v)  limited  partnership  interests  that 
are  not  "sufficienUy  insulated"  and 

(vi)  all  directors  and  officers  (D&O) 
involved  in  the  licensee. 

Data  collection  focused  on  collecting 
data  on  all  attributable  interests,  with 
the  exception  of  directors  and  officers 
with  less  than  1  percent  voting  interest 
in  the  licensee.  Because  of  their  direct 
operational  involvement  with  the 
licensee,  this  latter  group  is  held 
attributable,  regardless  of  the  extent  of 
their  ownership  stake  in  the  station. 

The  annual  ownership  rep>orts  also 
frequently  and  voluntarily  report 
owsership  percentages  for  OMmers  not 
attributable  under  current  rules,  in 
particular  voting  shareholders  with 
interests  in  the  1  percent  to  5  percent 
ownership  range.  To  expand  the  scope 
of  our  analysis,  data  collection  was 
extended  to  include  all  "reported" 
voting  ownership  claims  of  1  percent  or 
greater. 

IV.  Overall  TV-Statkm  Results 

Ownership  information  was  obtained 
from  the  annual  ownership  reports 
required  by  the  Commission. 
Information  from  the  hiost  recent  report 
on  file  was  used.  Essentially,  data  was 
collected  manually  and  then  computer- 
coded  from  virtually  all  of  the  for-profit 
broadcast  TV  ownership  filings,  except 
with  group-owned  stations  where  a 
single  ownership  report  was  filed  for  the 
entire  group. 

Of  the  total  1542  licensed  TV  stations, 
for-profit  stations  numbered  1043  and 
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non-profit  stations  numbered  499.  Of 
the  for-profit  staticms,  781  stations  or 
74.8%  were  held  by  group  owners, 
defined  as  2  ot  more  stations  owned  by 
the  same  corporate  holding  compuiy. 
Hie  remaining  262  stations  were  six^y- 
owned  stations.  The  teaakdown 
between  fic»^profit  and  non-profit 
stations,  and  group-owned  versus 
singly-owned  stations  is  shown  in  Table 
I,  presented  at  the  end  of  this  report. 

Table  n  categorizes  TV  statiims  by 
ownm  type.  Of  the  few-profit  TV  stations 
oensused,  64.6  percent  are  closely-held 
stations,  either  (1)  by  a  sole  proprietor, 
(2)  by  a  single-majority  shareholder,  (3) 
majority  family-owned  or  (4)  majority- 
owned  by  a  small  (less  than  six)  number 
of  individual  shareholders.  Family- 
owned  stations  are  those  where  five  or 
fewer  family  members  hold  more  than 
50  percent  ownership  interest  in  a 
paiticidar  station.  Closely-held  stations 
are  similarly  defined  but  without  the 
family-membership  reqiiirement.  In 
contrast,  only  20.1  percent  of  for-profit 
stations  are  categorized  as  widel]^held, 
where  typically  any  one  shareholder 
would  hold  only  a  small  percmt  of 
ownership  in  the  station.  These 
percentages  exclude  stations  which  may 
be  closely  or  widely  held  in  the  context 
of  a  general  partnership  (GP),  limited 
partnership  (LP)  or  limited  liability 
corporation  (LLC)  ownership  structure. 
As  well,  4.2  percent  of  TV  stations  are 
organized  as  GPs,  8.8  percent  as  LPs  and 
1.0  percent  as  LLCs.  Finally  of  the 
remaining  stations,  5  are  international 
TV  stations  and  8  are  currently  in 
receivership. 

Separate  results  for  group-owned  and 
singly-owned  stations  are  given  in  Table 
m.  As  shown  in  the  table,  group-owned 
stations  tend  to  have  less  concentrated 
ownership,  with  20.4  percent  of  these 
stations  widely  held,  while  only  6.8%  of 
singly-owned  stations  are  widely-held. 

V.  Voting  Shareholders  as  Cognizable 
Interests 

The  Commission  currently  attributes 
ownership  to  stockholders  with  5 
percent  or  more  of  voting  rights  in  a 
broadcast  station.  Under  consideration 
in  the  NPRM  is  a  proposed  increase  in 
the  attribution  benchmark  for  voting 
stockholders  from  its  ciurent  level  at  5 
percent  to  a  10  percent  benchmark.  Of 
interest  is  the  impact  of  a  change  in  the 
attribution  benchmark  on  the  nimiber  of 
attributable  owners. 

The  distribution  of  ownership 
interests  that  are  attributable  under  the 
5  percent  rule  is  given  next.  The  number 
of  equity  holders  in  the  1  percent  to  5 
percent  range  is  also  given,  although 
with  the  caveat  that  non-attributable 
interests  are  voluntarily  reported  and 


may  imderoount  the  true  number.  The 
table  excludes  "paasive"  sharehtrfders, 
single-majority  shareholders,  and 
partnership  interests,  whidi  are 
governed  by  separate  attribution  ndes. 
These  groups  will  be  separately 
analyzed  below. 

L  lame  Analym 

A.  Impact  of  the  1996  Act 

4.  The  1996  Act  relaxed  our  broadcast 
station  multiple  ownership  rules. 
Section  2)D2  of  the  1996  Act  directed  the 
Commission  to  eliminate  national  radio 
multiple  ownership  limits,  to  relax 
significantly  local  radio  ownership 
rules,  to  eliminate  the  limit  mi  the 
number  of  television  stations  that  a 
person  or  entity  may  directly  own 
nationwide,  and  to  raise  the  national 
televisiiMi  audience  reach  cap  to  35 
percent.  The  1996  Act  also  directed  the 
Commission  to  extend  its  one-to-a- 
maiket  waiver  pohcy,  47  CFR 
73.3555(c).  to  the  top  50  markets.^ 
consistent  with  the  public  interest, 
convenience,  and  necessity,  and  to 
review  its  televisicm  duopoly  rule,  47 
CFR  73.3555(b). 

5.  In  two  Orders  released  on  March  8, 
1996  (61  FR  10689,  March  15, 1996  and 
61  FR  10691,  March  15, 1996),  the 
Commission  amended  its  ownership 
rules  to  reflect:  (1)  The  elimination  of 
the  nimierical  national  television 
ownership  caps  and  the  increase  in  the 
national  television  ownership  audience 
reach  cap  to  35  ptercent;  and  (2)  the 
elimination  of  national  radio  ownership 
limits  and  the  relaxation  of  the  local 
radio  ownership  limits.^  In  a 
companion  Second  Further  Notice  of 
Proposed  Rule  Making  in  MM  Docket 
Nos.  91-221  &  87-8,  adopted  today,  the 
Commission  invites  further  comment  on 
a  number  of  issues  concerning  the  local 
television  ownership  rules,  including 
extension  of  the  one-to-a-market  waiver 
poUcy  and  possible  grandfathering  of 
existing  television  LMAs,  should  we 
ultimately  determine  that  these 
arrangements  are  attributable.^' 

6.  We  invite  comment  in  this 
proceeding  as  to  whether  the  changes 
resulting  from  passage  of  the  1996  Act 
should  aJRiect  our  discussion  of  the 
attribution  and  cross-interest  issues 
raised  by  the  NPRM.  and,  if  so,  how. 


The  relaxation  of  our  mohiple 
ownership  rules  does  not  itoelf  require 
either  a  relaxation  or  tigfataning  of  the 
attribution  riiles.  It  does,  however, 
reinforce  our  belief  diat  the  attributian 
rules  must  function  effectively  and 
accurately  to  identify  all  intetasts  that 
are  relevant  to  the  undarljring  purpoaas 
of  the  multiple  ownership  rules  and  that 
should  therefore  be  counted  in  applying 
those  rules.  As  importantly,  we  seek  to 
identify  clearly  those  interests  that  do 
not  and  should  not  implicate  concerns 
raised  by  the  multiple  ownership  rules 
and  that  should  not,  therefore,  be 
counted.  We  invite  comment  on  these 
issues,  and  we  specifically  invite 
commenters  to  update  the  record  on  the 
impact  of  the  1996  Act  on  the  issues, 
raised  in  the  NPRM,  including  those  not- 
discussed  again  in  this  FNPRM,  such  as 
LLCs  and  the  cross-interest  policy. 

B.  New  Attribution  Issues  and  Proposals 

7.  In  this  FNPRM,  we  explore 
additional  issues  and  proposals  to 
increase  the  precisicm  of  our  attribution 
rules.  First,  we  invite  comment  on 
whether  we  should  add  a  new  "equity 
or  debt  plus"  attribution  rule  to  the 
current  rules.  If  adopted,  such  a  new 
rule  would  limit,  but  not  eliminate,  the 
single  majority  shareholder  and 
nonvoting  stock  attribution  exemptions 
and  would  address  our  concerns, 
expressed  in  the  NPRM,  about  whether 
certain  multiple  business  interests 
should  be  attributable  when  held  in 
combination.  Under  such  a  rule,  where  > 
the  interest  holder  is  a  program  supplier 
or  same-market  broadcaster  or  media 
entity  subject  to  the  broadcast  croas^ 
ownership  rules,  47  CFR  73.3555(c). 
73.3555(d),  &  76.501(a),  we  would 
attribute  its  otherwise  nonattributable 
equity  and/or  debt  interest  in  a  licensee 
or  other  media  entity  subject  to  the 
cross-ownership  rules  if  Uie  equity  andV< 
or  debt  holding  is  greater  than  a 
specified  benchmarL^  Second,  we 
incorporate  into  this  proceeding  our* 
proposal  to  attribute  television  time 
brokerage  agreements  (or  LMAs)  based 
on  the  same  principles  that  currentfy 
apply  to  radio  LMAs.^^  Thus,  we 


'*>  Implementation  of  Sections  202(a)  and 
202(b)(1)  aj  the  Telecommunications  Act  of  1990 
(Broadcast  Radio  Ownei^tip),  FGC  96-90,  61  FR 
10689  (N4arch  IS.  1996):  bnpkmeatatioa  of 
Sections  202(c)(1)  and  202(e)  of  the 
Telecommunications  Act  of  1996  (National 
Broadcast  Television  Ownership  and  Dual  NettfDii 
Operations).  PGC  9»-91.  61  PR  lOSSl  (Mvcfa  19. 
19fl6). 

'•  FCC  96-43B.  raleMad  NovomiMr  7. 1986  ("TV 
Ownership  Second  FNPHkT). 


*>  We  will  rafsr  herein  to  such  madia  entities  or 
outlets  propoaed  to  be  subfect  to  the  "equity  cr  detit 
plus"  approach  as  "same-market  broadoMtan" 
(imply  as  a  shorthand.  Thus,  when  we  raiar  to  a 
"same-market  btoadcaater"  in  this  FNPRM  in  tba 
context  of  discussing  the  "equity  or  debt  plus" 
approach,  we  include  daily  newspapers  aiiod  cable 
operators. 

"We  earlier  raised  this  proposal  in  the  tetevialon 
ownership  proceeding,  Ftuther  Notice  of  Propoeed 
Rule  Making  in  MM  Oockat  Nos.  91-221  ft  S7-S. 
10  FCC  Red  3524,  H  13»-«0  .  60  FR  6483. 
(February  2.1999)  ["TV Ownership  FNPMT).  but 
now  intend  to  resolve  the  iasue  of  treatment  of 
LMAs  in  this  attribution  proceeding.  We  will 

CooHaiMd 
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tentatively  conclude  that  we  should 
treat  time  brokerage  of  another 
television  station  in  the  same  market  iOt 
more  than  fifteen  percent  of  the 
brokered  station's  weekly  broadcast 
hours  as  being  attributable,  and 
therefore  as  counting  toward  the 
brokering  licensee's  national  and  local 
ownership  limits.  Third,  we  invite 
comment  as  to  whether  we  should 
attribute  joint  sales  agreements  among 
broadcasters  in  the  same  markets,  at 
least  under  certain  circumstances,  and 
as  to  what  Cactors  should  make  such 
contractual  relationships  attributable. 
With  respect  to  television  stations,  the 
definition  of  what  is  the  same  "market" 
for  purposes  of  applying  the  "equity  or 
debt  plus"  attribution  standard,  if 
adopted,  as  well  as  for  applying  the 
proposals  to  attribute  LMAs  and  JSAs, 
will  be  resolved  in  the  television  local 
ownership  proceeding.  For  radio 
stations  and  other  entities  covered  by 
our  broadcast  attribution  rules,  we 
would  define  the  same  "market"  by 
reference  to  the  deHnition  of  the  market 
used  in  the  underlying  multiple 
ownership  rub  that  is  implicated. 

1.  "Equity  or  Debt  Plus" 

8.  Background.  In  the  NPRM,  1  51,  we 
expressed  concern  that  our  earUer 
conclusion  that  a  minority  shareholder 
could  not  exert  significant  influence  on 
a  licensee  where  there  is  a  single 
majority  shareholder  may  not  be  a  valid 
conclusion  in  all  circumstances.- 
Therein.  1  53,  we  also  noted  our 
concern  that  nonvoting  shareholders 
could,  in  certain  circimfistances,  carry 
appreciable  influence  that  is  not  now 
attributed.  Accordingly,  we  invited 
comment  on  whether  tivrestrict  or 
eliminate  ciutent  attribution 
exemptions  for  nonvoting  shares  and  for 
minority  voting  shareholders  in  a 
corporation  with  a  single  majority 
shareholder.  In  addition,  we  requested 
comment  on  whether  we  should  adopt 
new  attribution  rules  or  policies  when 
multiple  financial  or  business 
relationships  were  held  in  combination 
in  a  licensee.  We  noted  that  such 
multiple  relationships  could  in 
combination  with  equity  or  debt 
interests  create  sufficient  influence  to 
warrant  attribution.  While  we  expressed 
these  concerns,  we  did  not  delineate 
specific  proposals  to  address  them. 

9.  We  received  several  comments 
concerning  these  issues.  Most 
commenters  urged  us  to  retain  the  single 
majority  shareholder  and  nonvoting 
stock  exemptions  firom  attribution. 
However,  network  affiliates  have 


expressed  concwns  that  the  exemptions 
have  allowed  networks  to  extend  their 
nationwide  reach  by  structuring 
nonattributable  deals  in  which  the- 
networks  efliactively  exert  significant 
influence  if  not  control  over  Licensees.^ 
^In  addition,  while  most  parties  were 
generally  opposed  to  a  case-by-case 
attribution  approach,  several  parties 
agreed  that  there  is  a  need  to  adopt  new 
pohcies  with  respect  to  multiple 
business  interests,  or  at  least  td  clarify 
our  existing  policies  in  this  regard.^ 
One  commmiter  was  generally  opposed 
to  relaxing  the  attribution  rules, 
commenting  that  "(a|ny  relaxation  of 
the  attribution  rules  will  allow  an 
increase  in  the  concentration  of  control 
of  the  industry,"  and  adding  that  an 
increased  Concentration  of  control 
"works  against  diversity  of  viewpoints 
and  works  against  minority 
ownership." «  "■"' 

10.  In  light  of  the  broad  divergence  of 
opinion  in  the  comments,  we  beUeve  it 
would  be  desirable  to  explore  a 
balanced,  specifically-tailored  approech 
that  would  focus  the  rules  more 
precisely  cm  those  relationships  that 
potentially  permit  significant  influence 
such  that  they  should  be  attributed. 
Accordingly,  based  in  part  on  our 
review  of  the  comments,  which 
underscore  the  concerns  expressed  in 
the  NPRM,  and  in  response  to  recent 
cases,  we  invite  comment  on  a  new 
"equity  or  debt  plus"  attribution  rule. 
Many  of  the  concerns  sought  to  be 
addressed  by  the  proposed  "equity  at 
debt  plus"  attribution  approach  have 
traditionally  been  dealt  with  under  the 
cross-interest  policy.  A  chtef  benefit  of 
the  new  proposed  approach,  as 
discussed  fiurther  below,  is  that  it  would 
permit  greater  certainty  and 
predictability  in  deciding  future  cases 
than  the  cross-interest  policy,  which  has 
traditionally  been  applied  on  an  od  Tioc, 
case-by-case  basis. 

11.  Overview  of  Approach.  The  new 
rule  would  operate  in  addition  to  other 
attribution  standards  and  would  attempt 
to  increase  the  precision  of  the 
attribution  rules,  address  the  foregoing 
concerns  about  multiple  nonattributable 
relationships,  and  respond  to  concerns 
about  abuses  of  the  single  majority    ' 
shareholder  and  nonvoting  stock 
attribution  exemptions.  This  approach 
would  not  eliminate  the  nonvoting  and 


casolvv  tb*  iasM  of  pcMsible  gnndfatliaring  of 
LMA«  In  the  televUion  ownership  proceeding 


''See  Coniolidated  CommenU  of  AFLAC 
Broadcast  Group  ("AFLAC")  at  15-19:  Consolidated 
Reply  Comments  of  AFLAC  at  3-4;  Reply 
Coounents  of  Network  AffiUated  Stations  Alliance 
at  2-a,  6-7. 

*>  Sea.  e^..  Consolidated  Conmwnu  of  AFLAC  at 
IS.  21-23. 

<*  Comments  of  National  Asttociation  of  Black 
Owned  Broadcasters  at  10,  13. 


single  majority  shareholder  exemptions 
fitim  attribution,  but  would  limit  their 
availability  in  certain  circumstances.     •^ 
Under  this  approach,  we  would 
attribute  the  otherwise  nonattributable 
debt  or  equity  interests  in  a  licensee 
where:  (1}  The  interest  holder  also  holds 
certain  other  significant  interests  in  or 
relationships  to  a  licensee  or  other 
media  outlet  subject  to  the  cross- 
ownerahip  rules  that  could  result  in  the 
ability  to  exercise  significant  influence; 
and  (2)  the  equity  and/or  debt  holding 
exceeds  specified  thresholds.  We  seek  to 
apply  bright  line  attribution  tests 
wherever  possible.  Accordingly,  we 
invite  comment  on  what  the  appropriate 
thre8hold(s)  for  these  purposes  should 
be  and  specifically  whethin'  we  should 
set  the  threshold  at  33  percent  where 
the  interest  holder  is:  (1)  A  program 
supplier  to  the  licensee,  as  %vill  be 
discussed  below,  or  (2)  a  same-mariiet 
broackaster  or  other  media  outlet 
subject  to  the  broadcast  cross-ownership 
rules,  including  newspapers  and  cable 
operatore.  We  emphasize  that,  imder  the 
"equity  or  debt  plus"  approach 
delineated  herein,  a  finding  that  an 
interest  is  attributable  would  result  in 
that  interest  being  counted  for  all 
applicable  multiple  ownership  rules, 
local  and  national. 

12.  The  "equity  or  debt  plus" 
approach  is  narrower  than  that 
discussed  in  the  NPRM  with  respect  to 
resolving  our  concerns  that  multiple 
nonattributable  business  interests  could 
be  combined  to  exert  influence  over 
licensees.  It  also  does  not  go  so  far  as 
to  repeal  the  current  nonvoting  stock 
and  single  majority  shareholder 
attribution  exemptions;  except  in  cases 
involving  a  same-market  broadcaster  or 
a  program  supplier  or  any  other 
relationship  category  that  we  delineate, 
the  single  majority  shareholder  and 
nonvoting  stock  exemptions  would 
continue  to  apply  as  they  do  now.  This 
approach  reflects  our  current  judgment 
as  to  the  appropriate  balance  between 
our  goal  of  maximizing  the  precision  of 
the  attribution  rules  by  attributing  all 
interests  that  are  of  concern,  and  only 
those  interests,  and  our  equally      .     , 
significant  goals  of  not  unduly 
disrupting  capital  flow  and  of  affording 
ease  of  administrative  processing  and 
reasonable  certainty  to  regulatees  in 
planning  their  transactions.  To  the 
extent  that  it  misses  some  situations  that 
might  be  of  concern,  we,  of  coiuse, 
would  reserve  the  right  to  address 
extraordinary  cases  on  an  ad  hoc  basis 
and  in  a  manner  consistent  with  the 
public  interest.  We  invite  comment  as  to 
whether  the  "equity  or  debt  plus" 
option  should  be  adopted,  and.  if  so. 
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whether  the  33  percent  benchmark  is 
appropriate  and  whether  other 
relationships  to  or  interests  in  a  licensee 
should  also  trigger  attribution  under  an 
"equity  or  debt  plus"  approach. 

13.  Triggering  Relationships.  The 
"equity  or  debt  plus"  approach  would 
focus  directly  on  those  relationships 
that  may  trigger  situations  in  whidi 
there  is  significant  incentive  and  ability 
for  the  otherwise  nonattributable 
interest  holder  to  exert  influence  such 
that  the  interest  may  implicate  diversity 
and  competition  concerns  and  should 
be  attributed.  As  noted  above,  we  seek 
comment  as  to  whether  the  application 
of  the  equity  and/or  debt  benchmarks 
discussed  below  should  be  triggered 
where  the  interest  holder  is  either:  (1)  A 
broadcaster  or  other  media  entity  in  any 
servicp  implicated  by  any  of  the  ciuxent 
cross-ownership  rules,  which  operates 
in  the  same  market;  or  (2)  a  program 
supplier. 

14.  The  approach  of  focusing  on 
specified  triggering  relationships  would 
extend  the  Commission's  current 
recognition  that  the  category  or  nature 
of  the  interest  holder  is  important  to 
whether  an  interest  should  be 
attributed.  For  example,  under  the 
current  broadcast  attributicHi  rules, 
passive  investors  are  subject  to  a  higher 
voting  stock  attribution  benchmark,  47 
cm  73.3555  Note  2(c).  since  these 
parties  are  subject  to  fiduciary  and  other 
restramts  on  their  exercise  of  influmoe 
over  licensees  and  are,  by  their  nature, 
principally  concerned  with  investment 
returns  rather  than  direct  influence  over 
the  Ucensee. 

15.  Same-market  broadcasters  and 
certain  other  same-market  media 
entities  may  raise  particular  concerns 
because  of  our  goal  of  protecting  local 
diversity  and  competition.  Firms  with 
existing  local  media  interests  could  use 
financing  or  contractual  arrangements, 
such  as  LMAs,  to  obtain  a  degree  of 
horizontal  integration  within  a 
particular  local  market  that  should  be 
subject  to  local  multiple  ownership 
limitatioiis.  Indeed,  the  Commission's 
cross-interest  policy  reflects  its  concern 
for  competition  and  diversity  where  an 
entity  has.an  attributable  interest  in  one 
media  outlet  and  a  "meaningful 
relationship"  with  another  media  outlet 
serving  substantially  the  same  area,  i.e., 
in  the  same  market.^  In  such  cases,  if 
the  "equity  or  debt  plus"  approach  is 
adopted,  an  attributable  investment  in 
one  broadcast  or  other  media  outlet 
subject  to  the  broadcast  cross-ownership 
rules  (i.e.,  cable  systems  and  UT  - 


newspapers),  combined  with  a 
substantial  non-attributable  investment 
in  a  second  station  or  media  outlet 
subject  to  the  cross-ownership  rules  in 
the  same  market,  would  trigger 
attribution  of  both  stations  or  media 
interests  to  the  interest  holder,  where 
common  ownership  of  the  two  entities 
involved  would  be  barred  by  the 
broadcast  cross-ownership  rules.  We 
seek  comment  on  this  option.  Certainly, 
television  broadcasters  should  be 
included  as  "same-market 
broadcasters,"  as  should  radio  stations. 
We  also  believe  that  other  media  entities 
captured  by  the  cross-ownership  rules 
(i.e.,  daily  newspapers  and  cable 
operators)  should  be  subject  to  the 
"equity  or  debt  plus"  approach,  just  as 
they  are  subject  to  our  broadcast  cross- 
ownership  rules,  but  we  seek  comment 
on  the  implications  of  including  daily 
newspapers  and  cable  operators  within 
the  scope  of  this  proposal.  In  particular, 
how  should  we  define  what  is  the 
"same  market"  for  purposes  of  applying 
the  "equity  or  debt  plus"  proposal  to 
these  latter  entities? 

16.  We  also  invite  comment  on 
whether  we  should  include  program 
suppliers  under  the  "equity  or  debt 
plus"  attribution  test  to  address  our 
concern  and  that  of  some  commenters 
that  program  suppliers  such  as  networks 
could  use  nonattributable  interests  to 
exert  influence  over  critical  station 
decisions,  including  programming  and 
affiliation  choices.  In  recent  transactions 
involving  program  suppliers,  it  has 
appeared  that  nonattributable  investors 
can  be  granted  rights  over  licensee 
decisions  that  might  afford  them 
significant  influence  over  the  licensee. 
We  note  that  radio  and  television  time 
brokerage  agreements  or  LMAs  are 
program  supply  contracts  and  would  be 
encompassed  under  the  "equity  or  debt 
plus"  attribution  approach,  if  we  specify 
program  suppliers  as  a  triggering 
category.  Thus,  under  the  "equity  (Mf 
debt  plus"  approach,  such  agreements 
might  result  in  attribution  in  specific 
cases  if  the  brokering  station  holds  a 
financial  interest  in  or  acts  as  a  creditor 
of  the  brokered  station.  Television  time 
brokerage  agreements  might  also  be 
attributable  under  the  per  se  LMA 
attribution  approach  discussed  below. 

17.  One  recent  transaction,  for 
example,  required  us  to  decide  whether 
to  attribute  complex  and  substantial 
financial  interests  that  a  national 
television  network  held  in  the  proposed 
assignee  of  a  television  station  and 
associated  translator  station.**  The 
proposed  assignee  was  a  multiple 


station  owner  whose  stations  were 
affiliated  with  the  network  investor.  We 
found  that  the  collective  interests  and 
relationships  in  that  case  "do  not 
squarely  fall  within  any  of  the  cases 

*  *  *  in  which  the  Commission  has 
previously  found  multiple  relationships 
between  a  network  and  its  affiliate 
nonattributable."**  We  therefore 
granted  the  application  conditioned 
upon  the  outcome  of  this  rulemaking 
proceeding. 50  Other  recent  cases  have 
raised  similar  concerns  and  are  also 
conditioned  on  the  outcome  of  this 
proceeding." 

IS.  We  tentatively  conclude  that  there 
is  the  p>otential  for  certain  substantial 
investors  or  creditors  to  have  the  ability 
to  exert  significant  influence  over  key 
licensee  decisions  through  their  contract 
rigb^,  even  though  they  are  not  granted 
a  direct  voting  interest  or  may  only  have 
a  minority  voting  interest  in  a 
corporation  with  a  single  majority 
shareholder,  which  may  undermine  the 
diversity  of  voices  we  seek  to  promote. 
They  may,  through  their  contractual 
rights  and  their  ongoing  right  to 
communicate  fireely  with  the  licensee, 
exert  as  much  or  more  influence  or 
control  over  some  corporate  decisions  as 
voting  equity  holders  whose  interests 
are  attributable.  We  seek  specific 
comment  on  this  issue. 

19.  If  we  were  to  apply  this  new 
attribution  approach  to  program 
suppUers,  we  would  need  to  decide  how 
to  define  the  category  of  "program 
supplier."  We  seek  comment  on  how 


**  For  a  recent  application  of  the  policy  and 
statement  of  this  iustitication.  see  Boy  M.  Sf)eeT, 
FCC  96-258. 11 124-25.  released  June  14. 1996. 


«  WC  License  Subsidiary  LP  (WLUK-TV),  10 
roc  Red  7926  (1995). 


•/d.  at  143. 

»/rf.atl44. 

» '  These  Include  Boy  M.  Speer.  ¥CC  96-25S, 
released  June  14. 1996:  BBC  License  Subttdiary  LJ>. 
(KHON-TVet.  al).  10  FCC  Red  10968  (1995);  BBC 
License  Subsidiary  LP  (WLUK-TV).  10  FCC  Red 
7926  (1995);  Quincy  D  {ones,  11  FOC  Red  24«1 
(1995);  Letter  to  Heritage  Media,  Inc.  et  al.  from  Roy 
J.  Stewart,  Chief,  Mass  Media  Bureau,  dated  January 
18,  1996  (FCC  File  Nos.  BTCCT-9509nKF-KG  and 
BAIXrr-950628KJ-ICL);  Letter  of  Roy  J.  Stewart. 
Chief,  Mass  Media  Bureau,  dated  May  8,  1995,  Re 
File  Nos.  BALH-940323GE  and  BAU-940330KA 
(Cincinnati,  Ohio):  Letter  of  Larry  D.  Bads,  Chief. 
Audio  Services  Division,  Mass  Media  Bureau,  Raf. 
1800B2,  8910-BD,  dated  June  8,  199S.  Re  File  ^4a•. 
BAL.^940525EA.  BALH-940525EB  (Wellington  and 
Fort  Cotlins,  Colorado).  Additionally,  on  March  27. 
1996,  the  steff.  acting  pursuant  to  delegated 
authority,  conditioned  the  grant  of  applications 
seeking  authorization  for  the  transfer  of  control  of 
Noble  Broadcast  Liceiues.  Inc.,  licensee  of  radio 
stations  serving  communities  in  Ohio,  Missouri, 
Illinois,  and  Colorado,  to  Jacor  Communicatiaas. 
Inc.,  on  the  outcome  of  this  proceeding.  We  do  not 
seek  DOT  will  we  consider  in  this  proceeding 
comments  on  the  merits  of  the  decisions  in  tbaee 
particular  cases.  If  necessary,  we  will  issue  separate 
orders  to  apply  any  new  rules  resulting  from  the 
instant  proceeding  to  the  cases  that  have  been 
conditioned  on  its  outcome.  We  mention  theH 
cases  here  only  to  illustrate  the  kinds  of  ,  ^ 

relationships  and  interests  that  have  aroused 
concerns  about  the  need  to  revise  our  attrilnition 
rules  and  invite  comment  as  diacusaed  below,  on 
these  lelatieoships  and  interests  in  feMfal. 
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the  definition  should  be  set.  One 
potential  definition  would  include  all 
entities  from  which  a  broedcast  licensee 
obtains  programming,  including 
program  producers,  syndicators  and 
networks.  As  noted  above,  these  entities 
in  particular  may  have  inherent 
interests  in  influencing  programming 
decisions.  Alternatively,  should  we 
limit  the  definition  to  networks  or  only 
to  program  supphers  that  supply 
significant  or  substantial  quantities  of 
programming  to  the  hcensee?  If  we  limit 
the  definition  to  networks,  how  should 
we  define  a  network  for  these  purposes? 
Alternatively,  if  we  were  to  adopt  a 
criterion  basiBd  on  the  amount  of 
programming  suppUed,  what  amount  of 
programming  would  be  sufficient  for  us 
to  classify  an  entity  as  a  program 
supplier  for  purposes  of  applying  the 
"equity  or  debt  plus"  approach?  In 
addition,  where  the  program  supplier  is 
an  entity  in  which  other  persons  or 
entities  hold  interests,  how  great  an 
interest  in  a  program  supplier  can  a 
person  or  entity  hold  without  being 
deemed  to  be  a  program  suppher  for 
purposes  of  applying  the  debt  or  equity 
plus  rule?  Should  we  treat  as  program 
suppliers  only  those  persons  or  entities 
that  hold  a  controlling  interest  (de  facto 
or  de  Jure)  in  a  program  suppher? 
Alternatively,  should  we  apply  our 
broadcast  attribution  rules  in  answering 
this  question?  Under  such  an  approach, 
for  example,  applying  the  current 
attribution  rules,  the  holder  of  five 
percent  of  the  voting  stock  in  a  program 
supplier  would  be  considered  to  be  a 
program  supplier  for  purposes  of 
applying  ttra  "equity  or  debt  plus" 
approach.  As  another  alternative, 
should  %ve  establish  a  separate 
benchmark  to  be  applied  in  making  this 
determination?  If  the  last,  what  should 
that  benchmark  be? 

20.  Finally,  if  we  include 
programming  suppliers  among  the 
cognizable  relationshipts  that  would 
trigger  the  equity  or  debt  thresholds 
discussed  above,  we  nonetheless  wish 
to  avoid  disrupting  the  flow  of  capital 
to  television  stations  to  fiind,  among 
other  things,  the  conversion  to  digital 
television,  which  we  anticipate  will  be 
costly.  We  invite  commoit  as  to 
whether  the  "equity  or  debt  plus" 
approach  would  significantly  hinder 
networks  or  other  telecommunications 
entities  from  helping  stations  to  fund 
the  conversion  to  digital  television,  and, 
if  so,  if  this  is  a  sigaificant  problem. 

21.  Invettment  Thresholds.  Under  the 
foregoing  approach,  where  the  creditor 
or  equity  interest  holder  is  a  same- 
market  broadcaster  or  a  program 
supplier  to  the  station  in  question,  in 
addition  to  applying  the  existing 


attribution  crfteria,  we  would  attribute 
any  financial  interest  or  investment  in 
the  station  or  other  media  outlet  that 
exceeds  specified  equity  or  debt 
thresholds.  We  would  aggregate  the 
equity  interests  of  such  an  investor 
(including  both  non-voting  stock  in 
whatevw  form  it  is  held  and  voting 
stock)  in  a  licensee  or  other  media  outlet 
for  purposes  of  applying  the  equity 
threshold  and  would  apply  the  same 
approach  with  respect  to  aggregating  all 
debt  holdings  in  applying  the  debt 
threshold.  We  seek  comment  as  to 
whether  prefiarred  stock  should  be 
treated  as  equity  or  as  debt  for  purposes 
of  applying  the  threshold.  Additionally, 
when  the  investor's  total  investment  in 
the  licensee  or  other  media  outlet, 
aggregating  all  debt  and  equity  interests, 
exceeds  a  specified  threshold 
percentage  of  all  investment  in  the 
licensee  (the  siun  of  all  equity  plus 
debt),  attribution  would  also  be 
triggered.  In  aggregating  the  different 
classes  of  investment,  equity  and  debt, 
we  propose  to  use  totel  capitalization  as 
a  base.  We  invite  comment  on  these 
views.  Is  the  approach  proposed 
workable?  Would  aggregating  different 
classes  of  investment  pose  difficulties, 
and,  if  so,  how  can  these  difficulties  be 
avoided? 

22.  We  invite  comment  on  what  •  ■ 
specific  percentage  threshold(s)  we 
should  set  for  purposes  of  applying  the 
foregoing  approach,  and  we  specifically 
request  commenters  to  provide  factual 
and  empirical  date  to  support  the 
threshold  or  benchmark  they  advocate. 
We  are  inclined  to  set  the  equity  and 
debt  thresholds  at  the  same  level 
because  the  rationale  for  including  such 
investments,  i.e.,  those  affording  the 
ability  to  influence  important  stetion 
decisions,  is  the  same  for  all  such  forms 
of  investment.  A  33  percent  benchmark 
might  be  reasonable  for  these  purposes. 
We  invite  comment  on  whether  a  higher 
or  lower  benchmark  would  be  more 
effective  in  achieving  our  diversity  and 
competition  goals,  while  not  unduly 
disrupting  capitel  flow.  We  believe  that 
the  threshold  should  be  at  least  as  high 
as  the  passive  investor  benchmark, 
whether  that  benchmark  be  10  percent, 
as  under  the  current  rules,  or  20 
percent,  as  proposed  in  the  NPRM  in 
this  proceeding.  Additionally,  we  do  not 
want  to  set  the  limit  so  low  as  to  unduly 
disrupt  capital  flow  to  broadcasting. 
Finally,  we  note  that,  in  the  context  of 
ite  cross  interest  policy,  the  Commission 
has  permitted  a  nonattributable  equity 
interest  as  large  as  33  percent.  See 
Cleveland  Television  Corp.,  91  FOC  2d 
1129, 1132-35  (Rev.  Bd.  1982),  review 
denied.  FCC  83-235  (May  18, 1983), 


afTd,  Cleveland  Television  Corp.  v. 
FCC,  732  F.2d  962  (D.C.  Cir.  1984) 
{"Cleveland  Television").  Accord,  Roy 
M.  Speer.  PCC  96-258, 11  124-26, 
released  June  14, 1996.  In  Cleveland 
Television.  91  PCC  2d  at  1132-35.  the 
Commission  held  that  a  one-third  non- 
voting preferred  stock  interest  by  a 
broadcaster  in  another  station  in  the 
same  market  conferred  "insufficient 
incidents  of  contingent  control"  to 
violate  the  multiple  ownership  rules  w 
the  cross-interest  policy,  and  that  the 
holders,  by  virtue  of  ownership  of  the 
non-voting  preferred  stock  interest 
would  not  retain  the  means  to  directly 
or  indirectly  control  the  station.  We 
invite  comment  on  the  validity  of  this 
conclusion  in  the  context  of  the  "equity 
or  debt  plus"  approach.  Additionally, 
we  seek  comment  on  the  impact  of  a  33 
percent  threshold  on  small  business 
entities,  particularly  on  whether  there 
would  be  a  disproportionate  effect  on 
small  or  minority  entities. 

23.  With  respect  to  the  specific 
benchmark  proposed,  the  commente 
reveal  that  the  networks  have 
substantial  nonattributeble  investm«ite 
in  affiliated  stetions  and  that  group 
owners  have  nonattributeble 
investments  in  other  stations.^^  We 
invite  conunenters  to  give  us  current 
date  as  to  the  typical  nonattributable 
interests  held  by  networks  and  group 
owners  in  other  stations  and  how  those 
relationships  might  be  affected  by  the 
proposed  changes.  We  ask  commenters 
to  dasignate  whether  the  stetion  is  a 
small  business  as  defined  by  the  Small 
Business  Administration  ("SBA"),'^ 
and/or  is  minority  or  woman-owned. 
Such  information  would  be  useful  in 
weighing  the  probable  impact  of  setting 
the  threshold  at  the  33  percent  level  or 
another  level.  Finally,  we  note  that 
nonvoting  shares,  debt,  and  voting 
minority  shares  in  a  corporation  with  a 
single  majority  shareholder  are  not 
reported  under  current  ownership 


''For  example,  according  to  (he  Network 
Affiliated  Stations  Alliance  Comments,  Exhibit  1, 
filed  in  May  1985:  ABC  had  a  14.7  percent 
nonattributable  interest  in  10  stations  in  addition  to 
the  stations  in  which  it  owned  a  100  percent 
interest:  CBS  had  a  49  percent  nonattributable 
interest  in  one  station  in  addition  to  transactions 
pending  to  acquire  other  nonattributable  interests  in 
connection  with  a  station  swap  with  NBC:  Fox  had 
a  20  percent  nonattributable  interest  in  the  stations 
attributed  to  New  World,  a  25  percent 
nonattributable  interest  in  the  stations  attributed  to' 
SF/Savoy,  and  a  proposed  20  percent 
nonattributable  interest  in  the  Blackstar  stations; 
and  NBC  had  a  49  percent  nonattributable  interest 
in  one  station.  Of  course,  this  information  is  over 
one  year  old.  Indeed,  in  the  interim,  both  CBS  and 
ABC  have  been  sold  to  other  entities  that  are  group 
owners. 

>>The  SBA  defines  a  small  television  sution  m 
one  that  has  no  more  than  $10.5  miUlon  in  annual 
receipu.  13  CFR  $  121.201. 
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report  forms,  and,  if  we  adopt  the'!;  . 
"equity  or  debt  plus"  proposal,  we 
would  need  to  modify  our  ownership 
forms  accordingly.  We  invite  comment 
as  to  how  we  should  modify  our 
ownership  report  form,  FOC  Form  323, 
for  this  purpose. 

24.  We  also  invite  comment  as  to 
whether  the  targeted  approach  outlined 
above  would  be  preferable  to  a  case-by- 
case  approach  that  determines  whether 
an  interest  should  be  attributed  based 
directly  on  the  kinds  of  powers  granted 
to  an  interest  holder  in  contract 
language.  For  example,  in  some  recent 
transactions,  currently  nonattributable 
investments  have  been  accompanied  by 
contractual  provisions  that  essentially 
give  the  investor  veto  power  over 
decisions  normally  made  by  the  board 
of  directors  under  the  authority  of  the 
voting  shareholders.**  Such  combined 
provisions  could  give  the  investor 
undue  power  to  influence  operational 
decisions.  One  approach  to  handling 
these  cases  might  be  to  base  attribution 
on  the  type  of  contract  language  that 
yields  control  over  decisions  of  concern 
to  us.  Although  such  an  ad  hoc 
approach  is  more  tailored  than  a  generic 
rule,  it  also  might  lead  to  complicated 
interpretation  and  processing 
difBculties  and  might  add  uncertainty  to 
resolution  of  attribution  cases.  Thus,  a 
bright  line  approach,  such  as  the 
"equity  or  debt  plus"  approach,  which 
clearly  defines  those  business 
relationships  that  cause  the  greatest 
concern,  could  provide  certainty  and 
minimize  regulatory  costs.  We  invite 
comment  as  to  whether  a  bright  line 
test,  where  attribution  would  be  linked 
to  the  size  of  an  investor's  interest,  can 
serve  as  a  proxy  for  these  concerns, 
based  on  the  assumption  that  the  degree 
of  contractual  rights  an  investor  may 
hold  is  typically  related  to  the  level  of 
his  investment.  Also,  would  the  "equity 
or  debt  plus"  approach  capture  those 
cases  where  currently  nonattributable 
investments  are  accompanied  by 
contractual  provisions  that  have  aroused 
the  foregoing  concerns? 

2.  Attribution  of  Time  Brokerage  ' ,  "^ .. 
Agreements  or  LMAs 

25.  An  LMA  or  time  brokerage 
agreement  is  a  type  of  contract  that 
generally  involves  the  sale  by  a  licensee 


'4 For  example,  in  BBC  License  Subsidiary  LP 
IWWK-TV),  10  rcC  Red  7926  (1995),  in  addition 
to  holding  45  percent  of  (he  cash  equity  in  the 
licenaee  and  other  contractual  rights,  the  investor 
had  approval  rights  over  certain  maior  decisions  of 
the  licensee,  such  as  expansion  of  operations  into 
new  business  areas,  mergers,  consolidations  and 
acquisition  of  other  businesses,  the  sale  of  assets, 
the  sale  of  securities  and  issuance  of  slock,  the 
amendment  oLthe  corporate  by-laws  and  dividend 
payment  decisions. 


of  discrete  blocks  of  time  to  a  broker 
that  then  supplies  the  programming  to 
fill  that  time  and  sells  the  commercial 
spot  announcements  to  support  the 
programming.^^  In  the  radio  context, 
time  brokerage  of  another  radio  station 
in  the  same  marieet  for  more  than  fifteen 
percent  of  the  brokered  station's  weekly 
broadcast  hours  results  in  attribution  of 
the  brokered  station  to  the  brokering 
Ucensee  for  purposes  of  applying  our 
multiple  ownership  rules.  See  47  CFR 
S  73.3555(aM4)(i). 

26.  hi  our  TV  Ownership  FNPRM.  we 
tentatively  proposed  to  attribute 
television  LMAs  based  on  the  same 
principles  that  apply  to  radio  time 
brokerage  agreements.  Thus,  time 
brokerage  of  another  television  station 
in  the  same  market  for  more  than  fifteen 
percent  of  the  brokered  television 
station's  weekly  broadcast  hours  would 
be  held  to  be  attributable,  and  therefore 
would  count  toward  the  brokering 
television  licensee's  national  andiocal 
ownership  limits.^  We  specifically 
propose  here  that  LMAs,  if  attributable, 
would  also  coimt  in  applying  our  other 
ownership  rules,  including,  for 
example,  the  broadcast-newspaper 


"  TVOwnersfcip  FNPBM.  1 133.  In  this  FXPRM, 
we  refer  to  LMAs  or  time  brokerage  agreements.  For 
purposes  of  applying  the  radio  LMA  rules,  the 
Commission's  rules  define  time  brokerage  as  "the 
sale  by  a  licensee  of  discrete  blocks  of  lime  to  a 
'brokN'  that  supplies  the  programming  to  fill  that 
time  and  sells  the  commercial  spot  announcements 
in  it."  47  CFR  §73.3555(a)(4)(iii).  While  we  have 
generally  used  the  terms  interchangeably,  we  will 
refer  herein  to  LMAs  as  those  time  brokerage 
agreements  involving  a  broker  that  is  a  licensee  of 
one  or  more  stations  in  the  same  market  as  the 
brokered  station. 

»TV  Ownership  FNPRM,  1  138.  When  the  TV 
Ownership  FNPHM  was  released,  we  applied 
national  multiple  ownership  limits  to  radio 
stations,  and  the  brokered  station  was  attributed  to 
the  brokering  station  for  purposes  of  applying  both 
those  national  limits  and  the  local  limits.  See 
Revision  of  Radio  Rules  and  Policies.  7  FOC  Red 
2755.  57  FR  18089  (April  29, 1992),  on 
reconsideration,  7  FCC  Red  6387,  6400-01  ("First 
Radio  Ownership  Reconsideration  Order")  57  FR 
42701  (September  16, 1992),  on  further 
reconsideration.  9  FOC  Red  7183,  7191.  59  FR 
62609  (December  6, 1994).  Subsequently,  the 
national  ownership  limits  were  eliminated  for 
radio.  See  Implementation  of  Sections  202(a)  and 
202(b)(1)  of  the  Telecommunications  Act  of  1996 
{Broadcast  Radio  Ownenhip).  FCC  96-90, 61  FR 
10689  (March  15,  1996).  Accordingly,  the  interest 
is  counted  only  in  applying  local  radio  ownership 
limits.  I^tional  multiple  ownership  limits  apply  to 
television  stations,  however,  and,  under  our 
proposal  the  brokered  television  station  would  be 
counted  toward  the  brokering  television  station's 
national  and  local  ownership  limits,  including  the 
one-to-market  rule.  We  note,  however,  that  the 
narrow  issue  of  whether  the  audience  reach  of  a 
brokering  and  a  brokered  station  serving  the  same 
market  would  both  be  counted  toward  the  audience 
reach  cap,  with  the  effect  of  double  counting  the 
stations,  will  be  decided  in  our  proceeding 
concerning  the  television  national  multiple 
ownership  rules.  Notice  <^ Proposed  Rule  Making 
in  MM  Docket  Nos.  96-222,  91-221  k  87-8,  FCC 
96-437,  released  November  7,  1996.  < 


cross-ownership  rule  (47  CFR 
73.3555(d)),  the  broadcast-cable  cross- 
ownership  rule  (47  CFR  76.S01(a))  and 
the  one-to-a-market  rule  (or  radio- 
television  cross-ownership  rule)  (47 
CFR  73.3555(c)).  We  request  comment 
on  these  tentative  piroposals.  We  also 
note  that  if  we  adopt  this  proposal  for 
television  LMAs,  the  radio  LMA  rules 
(47  CFR  73.3555(a)(3))  would  have  to  be 
modified  accordingly,  since  radio  LMAs 
are  currently  considered  only  for 
purposes  of  applying  the  radio  contour 
overlap  rule  (47  CFR  73.3555(a)(1)),  and 
invite  comment  on  how  the  radio  LMA 
attribution  rules  should  be  modified  in 
this  regard.  We  also  incorporate  the 
tentative  proposal  that  attributable 
television  LMAs  be  filed  with  the 
Commission  in  addition  to  being  kept  at 
the  stations  involved  in  an  LMA.*^  We 
note  that  we  asked  in  the  TV  Ownership 
FNPRM.  1  139,  whether  the  program 
duplication  or  simulcasting  limits  that 
apply  to  commonly  owned  or  time 
brokered  radio  stations  should  apply  to 
TV  LMAs.  We  will  also  resolve  that 
issue  in  this  proceeding. 

27.  The  proposed  fjer  se  LMA 
attribution  standard  would  apply 
whether  or  not  the  LMA  holder  has 
other  multiple  business  relationships 
with  the  brokered  station  or  otherwise 
has  a  financial  investment  in  the 
brokered  station.  While  time  brokerage 
agreements  not  involving  a  television 
station  in  the  same  market  would  not 
fall  under  this  per  se  LMA  attribution 
standard,  as  discussed  above,  such  time 
brokerage  agreements  could  be 
attributable  under  the  "equity  or  debt 
plus"  approach,  if  adopted,  where  the 
brokering  station  has  an  equity  and/or 
debt  interest  in  the  brokered  station  that 
exceeds  the  specified  investment 
threshold.^  We  invite  updated  . 
comments  on  all  aspects  of  the  foregoing 
tentative  conclusions  and  proposals. 

28.  In  making  this  proposal  to 
attribute  television  LMAs  in  the  TV 
Ownership  FNPRM,  we  also  recognized 
the  need  to  deal  with  pre-existing 
television  LMAs  and  asked  whether  we 
should  grandfather  television  LMAs 
entered  into  prior  to  December  15, 1994, 
the  date  of  adoption  of  the  TV 
Ownership  FNPRM.  and  whether  we 
should  subject  such  existing  LMAs  to 
renewability  and  transferability 
guidelines  similar  to  those  governing 
radio  LMAs."  Howeve^,  if  we  do  decide 
to  attribute  LMAs  as  we  propose  here, 


"  See  TV  Ownere/i/p  FNPRM.  1  138.  See  47  CFR 
S  73.3613(d). 

'^'phus.  under  the  proposals  enumerated  in.this 
FNPRM.  LMAs  are  potentially  attributable  under  a 
per  se  LMA  attribution  rule  and/or  under  the 
"equity  or  debt  plus"  approach  discussed  above. 

»  TV  Ownership  FNPRM.  11  138-40. 
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we  intend  to  resolve  the  grandfothering, 
renewability  and  transferability  issues 
in  the  separate  TV  local  ownership 
docket.  TV  Ownership  Second  FNPRM, 
so  that  we  can  evalyate  the  extent  to 
which  grandhthertng  may  be  needed 
based  on  the  nature  of  the  local 
ownership  rules  we  adopt. 

29.  Witn  resfiect  to  our  tentative 
proposal  in  the  TV  Ownership  FNPRM. 
now  incorporated  within  this  attribution 
proceeding,  to  attribute  certain 
television  IMAs  to  the  brokering  station 
for  purposes  of  applying  the  multiple 
ownership  rules,  commenters  voiced  a 
range  of  positions.  Some  opposed 
attributing  television  LMAs  for 
ownership  purposes,  particularly  if  the 
Commission  does  not  relax  its  duopoly 
rule.'o  Others  supported  using  the  radio 
rules  as  a  blueprint  for  regulating 
television  LMAs.*'  Still  other  parties 
argued  for  more  restrictive  rules." 
However,  commenters  gmerally  failed 
to  provide  the  Commission  with  the 
kind  of  factual  information  we  seek. 
Consequently  we  once  again  request 
quantitative  information  on  the  number 
and  characteristics  of  existing  television 
LMAs. 

30.  We  are  especially  interested  in 
information  on  the  typical  geographic 
proximity  of  the  brokering  and  brokered 
stations,  the  typical  tenn  of  television 
LMAs,  the  typical  renewal  provisitms, 
the  typical  arrangements  between  the 
brokered  station  and  the  broker  on  the 
sale  of  advertising  time  during  brokered 
time  periods,  the  percent  of  brokered 
station  time  sold  to  the  program 
supplier  in  an  LMA,  and  the  typical 
arrangements  between  the  brokered 
station  and  the  broker  to  allow  the 
brokered  8tati<Hi  to  reject  broker- 
supplied  programming  that  the  brokered 
station  deems  not  in  the  public  interest 
to  broadcast.  We  ask  commenters  to 
provide  us  with  information  as  to 
whether  such  agreements  typically 
require  the  broker  to  make  fixed 
payments  to  the  brokered  station  or 
whether  other  payment  terms  are 
applicable.  Do  LMAs  typically  require 
that  the  broker  sell  all  the  brokered 
time?  Do  they  call  for  the  broker  to 
provide  the  brokered  station  with  studio 
services  at  the  broker's  facility?  Is  there 
a  typical  LMA?  Are  there  typical 


*°  S«e.  e.g.,  Comments  of  Association  of 
Independent  Television  Stations,  Inc.,  now  known 
as  Association  of  L.ocal  Television  Stations,  Inc. 
("ALTV"),  Rled  in  MM  Docket  Nos.  91-221  k  87- 
8  at  29,  n.52:  Comments  of  Kentuckiana 
Broadcasting.  Inc.  Piled  in  MM  Docket  Nos.  91-221 
k  87-8  at  S-6. 

*•  See,  e.g.,  Conunents  of  ABC,  filed  in  MM    > 
Docket  No*.  91-221  ft  87-8,  at  26-27. 

"  See  Comments  of  Post-Newsweek  Stations, 
Inc.  filed  in  MM  Docket  Nos.  91-221  ft  87-8,  at  8- 
9. 


provisi(»8  or  do  these  agreements  vary 
widely?  Can  we  draw  general 
conclusions  about  LMAs?  Are  there 
classes  or  categories  of  LMAs  that 
should  be  subject  to  different  attribution 
treatment?  Finally,  we  want  to 
emphasize,  as  we  did  in  our  radio 
ownerehip  proceeding,  "that  the 
lioeneee  is  ultimately  responsible  for  all 
programming  aired  on  its  station, 
regardless  of  its  source."  *3  In  this 
regard,  we  invite  comment  on  what,  if 
any,  speciflc  safeguards  we  should 
adopt  with  respect  to  television  LMAs 
to  ensure  a  brokered  station's^ability  to 
exerdse  its  programming 
responsibility.'*       -      ^    '  •       •  « 

3.  Joint  Sales  Agreements  (JSAs) 

31.  In  the  Attribution  NPRM.  11 94- 
95,  we  requested  comment  on  whether, 
through  multiple  cooperative 
arrangements  or  contractual  agreements, 
broadcasters  could  so  merge  their 
operations  as  to  implicate  our  diversity 
and  com{>etition  concerns.  We  noted, 
however,  that  we  did  not  intend  to  re- 
open our  earlier  decisions  permiting 
joint  sales  practices  in  radio  and 
-television.  These  decisions,  of  course, 
allowed  joint  sales  practices  subject  to 
compliance  with  the  antitrust  laws. 

32.  Subsequent  to  issuing  the 
Attribution  NPRM,  the  staff  has  been 
presented  with  cases  involving  joint 
sales  agreements  (i.e.,  agreements  for  the 
joint  sales  of  broadcast  commercial 
time)  that  have  raised  anew  diversity 
and  competition  concerns  with  respect  ' 
to  such  agreements."  This  leads  us  to 
ask  whether  non-ownerehip  based 
mechanisms  such  as  JSAs  that  might 
convey  influence  or  control  over 
advertising  shares  should  be  considered, 
and  possibly  attributed.  For  example, 
where  one  station  owner  controls  a  large 
percentage  of  the  advertising  time  in  a 
particular  market,  it  could  potentially 
exercise  market  power.  Accordingly,  we 
invite  additional  comments  on  the 
potential  effects  of  JSAs  among  same- 
market  broadcasters  on  diversity  and 
competition.  We  also  seek  comment  as 


*^  First  Radio  Ownership  Reconsideration  Order,- 
7  FCC  Red  6387, 1 63  (1992). 

**  For  instance,  radio  time  brokerage  agreements 
of  the  type  described  in  Section  73.3555(a)(3)(i)  of 
our  Rules  must  be  reduced  to  writing  and  contain 
a  certification  by  the  licensee  or  permittee  of  the 
tnxikered  station  verifying  that  it  maintains  ultimate 
control  over  the  station's  facilities,  including 
control  over  station  finances,  personnel,  and 
programming.  See  47  CFR  73.3555(a)(3)(ii). 

"  See,  e.g..  Letter  of  Roy  ).  Stewart,  Chief,  Mass 
Media  Bureau,  dated  May  a,  199S.  Re  File  Nos. 
BALH-940323GE  and  BAL-940330EA  (Qncinnati, 
Ohio):  tetter  of  Larry  D.  Eads.  Chief,  Audio  Services 
Division,  Mass  Media  Bureau,  Ref.  1800B2, 8910- 
BO,  dated  )une  8, 1995.  Re  File  Nos.  BAL- 
940S25EA,  BALH-940525BB  (Wellmgton  and  Fort 
Collins,  Colorado). 


to  whether  we  should  attribute  JSAs 
among  licensees  in  the  same  market, 
inclumng  both  radio  and  television 
licensees,  irrespective  of  whether  they 
are  accompanied  by  the  holding  of  debt 
or  equity. 

33.  We  recognize  that  a  JSA  not 
involving  stations  in  the  same  market 
may  permit  influence  over  station 
operations.  Nonetheless,  we  distinguish 
between  JSAs  in  the  same  market  and 
JSAs  among  stations  not  located  in  the 
same  market.  Our  concern  for  media 
concentration  has  been  focused  on  local 
maiiiets.  For  example,  in  the  radio 
context,  (mly  LMAs  among  stations  in 
the  same  market  are  subject  to 
attribution,  and  we  apply  only  local 
multiple  ownership  limits.  And,  in  the 
television  context,  we  have  similarly 
been  more  concsmed  with  local  markets 
because  the  video  program  delivery 
market  is  a  local  market.*^  Following 
this  traditional  concern  for  local 
markets,  we  focus  on  JSAs  in  local 
markets.  We  invite  comment  on  this 
approach. 

34.  We  seek  general  infc»inati(m 
concerning  the  typical  contractual  terms 
of  JSAs.  What  is  the  typical  length  of 
such  agreements,  and  are  they 
automatically  renewable?  How  are  the 
station  owner  and  broker  compensated? 
Are  there  package  deals  among  several 
stations?  Does  the  broker  get  involved  in 
the  operation  of  the  station,  including 
programming  and  finances,  either 
directly  or  indirectly?  As  a  practical 
matter,  do  typical  JSAs  differ  from 
LMAs  or  do  time  brokerage  agreements 
usually  accompany  JSAs?  What  other 
arrangements  typically  occur  between  >r 
parties  in  terms  of  station  operations, 
joint  sales  force  utilization,  or  joint  use 
of  production  facilities?  In  addition, 
what  kind  of  efficiencies  arise  with 
JSAs,  how  are  these  shared  among 
parties  to  the  JSA,  and  how  do  these 
benefits  diffiar  from  those  of  LMAs? 
Finally,  what  impact  do  JSAs  have  on 
competition,  and  under  what 
circumstances,  if  any,  should  the 
interest  of  the  broker/JSA  bolder  be  held 
attributable?  If  we  were  to  consider 
JSAs,  should  such  interests  be 
attributable  in  all  circumstances 
involving  stations  in  the  same  market, 
or  only  where  the  broker  also  has  some 
influence  over  the  programming  or  other 
operations  of  the  brokered  station? 
Alternatively,  should  we  apply  another 
criterion  in  deciding  whethw  to 
attribute  JSAs,  such  as  attributing  JSAs 
among  same-market  stations  where  the 
brokering  station  exceeds  a  specific 
market  share  benchmark?  We  seek 


88. 


'  See  TV  Ownership  FhlPRM,  f  1 31,  36-45,  87- 
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comment  on  ^ese  issues  and  any  other 
relevant  questions  concerning  whether 
or  not  JSAs  should  be  attributable,  at 
least  under  certain  circumstances. 

C.  Voting  Stock  Benchmarks 

35.  In  the  ^4PRM,  as  discussed  above, 
we  requested  comment  as  to  whether  we 
should  increase  the  voting  stock 
benchmarks  from  five  to  ten  percent  for 
active  investors  and  from  ten  to  twenty 
percent  for  passive  investors.  In 
response,  the  majority  of  conunenters 
that  responded  to  these  issues  favor 
increasing  the  benchmarks.  However, 
commenters  did  not  submit,  in  response 
to  the  NPRM,  the  kind  of  specific, 
empirical  evidence  that  we  believe  may 
be  necessary  before  we  can  reasonably 
conclude  that  the  benchmarks  should  be 
raised,  and  we  invite  additional 
comments  to  provide  such  additional 
evidsnce  and  economic  studies. 
Accordingly,  we  ask  for  specific  and 
empirical  information  in  a  number  of 
areas  to  justify  raising  the  benchmarks. 

36.  In  this  regard,  Commission  staff 
has  conducted  a  study  of  the 
attributable  interests  in  commercial 
broadcast  television  licensees,  as 
reported  in  the  ownership  reports 
licensees  are  required  to  file.  The  results 
of  the  staff  study  are  set  forth  below. 
One  conclusion  fiom  that  study  is  that 
increasing  the  attribution  benchmark  for 
active  investors  from  five  percent  to  ten 
percent  would  decrease  the  number  of 
currently-attributable  owners  by 
approximately  one-third.  The  number  of 
stations  for  which  no  stockholder  would 
be  attributable  would  increase  from  81 
to  134  stations  (out  of  389  commercial 
for-profit  television  stations  that  are 
incorporated  and  are  not  single  majority 
shareholder  stations),  under  ciurent 
stock  distribution  patterns. 

37.  We  invite  comment  on  all  aspects 
of  this  study,  including  its  implications 
for  our  attribution  rules.  Does  the  study 
suggest  that  existing  attribution  criteria 
appropriately  balance  the  goals  of 
identifying  those  interests  that  should 
be  counted  in  applying  the  multiple 
ownership  rules,  while  not  unduly 
disrupting  capital  flow?  Would 
stockholding  or  investment  patterns 
change  in  response  to  a  change  in  the 
attribution  rules?  If  so^  how  would  they 
change,  and  why  would  they  change? 
Would  there  be  a  significant  impact  on 
capital  flow,  given  the  relaxation  of  the 
multiple  ownership  rules  resulting  from 
passage  of  the  1996  Act?  Is  there  a  need 
to  encourage  additional  capital 
investment?  ,. 

D.  Transition  Issues 

38.  In  the  NPRM,  1 15,  we  stated  our 
concern  that  any  action  taken  in  this 


proceeding  not  disrupt  existing 
financial  arrangements,  and, 
accordingly,  invited  comment  as  to 
whether  we  should  grandfather  existing 
situations  or  allow  a  transition  period 
for  licensees  to  come  into  compliance 
Mrith  the  multiple  ownership  rides  if  we 
adopt  more  restrictive  attribution  rules. 
All  commenters  that  have  addressed 
this  issue  in  response  to  the  NPRM  urge 
the  Commission  to  grandfather  existing 
interests  indefinitely  if  it  adopts  more 
restrictive  attribution  rules  because  of 
the  disruptive  effect  and  the  unfairness 
to  the  parties  of  mandatory  divestiture. 
According  to  CBS,  Comments  at  13-14. 
the  alternative  of  a  transition  period 
would  not  provide  real  relief  bom 
restrictive  attribution  rule  changes,  such 
as  restricting  the  availability  of  the 
single  majority  shareholder  exemption. 

39.  We  now  seek  additional  comment 
on  the  option  of  a  transition  period, 
particularly  since  the  national  television 
multiple  ownership  rules  have  recently 
been  relaxed,  as  have  the  local  radio 
multiple  ownership  ndes,  and  the 
national  radio  ownership  limits  have 
been  eliminated.  Accordingly,  we  invite 
commenters  again  to  address  the 
transition/grandfathering  issue  in  light 
of  these  different  circumstances, 
including  the  appropriate  length  for  any 
transition  period  that  may  be  adopted. 
We  reiterate  that  the  issue  of 
grandfathering  of  television  LMAs, 
should  we  decide  to  attribute  them,  will 
be  resolved  in  the  television  local 
ownership  proceeding;  in  this  FNPRM, 
we  refer  only  to  transition  and 
grandfathering  issues  related  to  the 
other  (non-LMA)  attribution  issues 
raised  in  this  attribution  proceeding. 

40.  If  we  grandfather  existing 
interests,  what  grandfathering  principle 
should  we  apply?  Such  grandfathering 
would  mean  that  the  relationship  would 
be  held  attributable,  but  the  holder 
would  not  be  required  to  divest 
holdings  in  the  event  that  the  attribution 
resulted  in  the  holder  exceeding  our 
ownership  limits.  If  the  joint  holdings 
were  later  sold,  that  ownership 
grandfathering  would  not  transfer  to  the 
assignee  or  transferee.  We  also  invite 
comment  as  to  the  extent  of 
grandfathering  that  would  be  required  if 
we  restrict  attribution  rules. 

41.  Finally,  regardless  of  what  policy 
we  ultimately  adopt  with  respect  to 
either  a  fransition  or  grandfattiering  of 
existing  interests,  we  tentatively 
conclude  that  any  interests  acquired  on 
or  after  December  15, 1994,  the  date  of 
adoption  of  the  NPRM  in  this 
proceeding,  should  be  subject  to  the 
final  rules  adopted  in  the  Report  and 
Order  in  this  proceeding.  We  seek 
comment  on  this  approach,  and  whether 


a  subsequent  grandfathering  date  would 
be  more  appropriate.  In  the  event  that 
we  adopt  a  transition  period,  what  is  the 
appropriate  length  for  such  a  transition 
period?  We  tentatively  propose  that  any 
such  transition  period  adopted  to  permit 
divestiture  of  such  interests  should  be 
relatively  short  and  no  longer  than  six 
months.'"' 

E.  Cable/MDS  Cross-Ownership 
Attribution 

42.  We  also  take  this  opportunity  to 
consider  changes  to  the  xable/ 
Multipoint  Distribution  Service 
("MDS")  cross-ownership  attribution 
rule.^  Section  613(a)  of  the  Act  states 
that  "[i)t  shall  be  unlawful  for  a  cable 
operator  to  hold  a  license  for 
multichannel  multipoint  distribution 
service  •  *  *  in  any  portion  of  the 
franchise  area  served  by  that  cable 
operator's  cable  system."  47  U.S.C 
§  533(a)  (emphasis  added).  The 
Commission  may  waive  the 
requirements  of  this  provision  "to  the 
extent  the  Commission  determines  is 
necessary  to  ensure  that  all  significant 
portions  of  a  franchise  area  are  able  to 
obtain  video  programming."  47  U.S.C. 
§  533(a)(2).M  Section  613(a)  was  added 
by  Section  11(a)  of  the  1992  Cable  Act. 
In  implementing  Section  613(a),  the 
Commission  modified  its  existing  cable/ 
MDS  cross-ownership  rule  in  Section 
21.912  of  the  rules.™  Section  21.912(a) 
prevents  a  cable  operator  from  obtaining 
an  MDS  authorization  if  any  portion  of 
the  MDS  protected  service  area  overlapjs 
with  the  cable  system's  franchise  area 
actually  being  served  by  cable.  Section 
21.912(b)  also  prohibits  a  cable  operator 
from  leasing  MDS  capacity  if  its 
franchise  area  being  served  overlaps 
with  the  MDS  protected  service  area. 
For  purposes  of  this  rule,  "an 
attributable  ownership  interest  shall  be 
defined  by  reference  to  the  definitions 


"See.  e.g„  Implementation  of  Sections  202(cXl) 
and  202(e)  of  the  Telecommunications  Act  of  1996 
(National  Broadcast  Television  Ownership  and  Dual 
Network  OperaUons).  FCC  96-91, 61  FR  10691 
(March  IS.  1996). 

"■For  purposes  of  this  item.  MDS  also  includes 
single  channel  Multipoint  DistrliMition  Service 
("MDS")  and  Multichannel  Multipoint  Distribution 
Service  ("MMDS"). 

"Compare  47  U.S.C  537(d)  (before  the  1996  Act. 
providing  broad  authority  for  "public  interest" 
waivers  of  the  cable  anli-trafficking  restriction).  The 
cable/MMDS  cross-ownership  prohibition  does  not 
apply  if  the  cable  operator  is  sub)ect  to  "effective 
competition"  in  its  franchise  area.  Id.  section 
533(a)(3)  (added  by  1996  Act). 

">  Implementation  of  Section  11  and  13  of  the 
Cable  Television  Consumer  Protection  and 
Competition  Act  of  1992.  8  FCC  Red  6828.  6843.  58 
FR  42013  (August  6,  1993)  ("Implementation^ 
Order"),  laconsidered  on  other  grounds,  10  HOC 
Red  ^654,  60  FR  37830  (July  24. 1995). 
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contained  in  the  Notes  to  §  76.501. 
provided  however,  that: 

(i)  The  nngla  mafority  shareholdar 
provisioiu  ofNota  2(b)  to  $  76.501  and  the 
*  *  *  Umitsd  pertnar  insulation  provisions 
of  Note  2(g)  to  S  7S.501  shall  not  apply,  and 

(ii)  The  provisions  of  Note  2(a)  to  $  76.501 
regarding  five  (5)  percent  intsrasts  shall 
include  ul  voting  or  nonvoting  stock  or 
limited  partnership  equity  interests  of  five  (5) 
percent  or  morl"^' 

43.  This  strict  attribution  standard 
severely  restricts  investment 
opportunities  that  are  compatible  with 
our  goal  of  itrengthming  wireless  cable 
and  {voviding  meaningful  competition 
to  oiile  operators.  Additionally,  we  see 
no  reason  to  have  difbrent  attributiaii 
criteria  for  broadcasting  and  MDS.  We 
have  previously  observed  that  "the 
Conunission  could  employ  the 
broadcast  attribution  criteria  contained 
in  Section  73.3555  (Notes)  of  its  Rules, 
or  such  other  attribution  rules  as  the 
Commission  deemed  appropriate  for 
this  piupose."  "^  Thus,  the  instant 
proceeding  provides  us  with  an 
(^portunity  to  revisit  our  currant 
attribution  standard  consistent  with  our 
re^Kinsibility  to  achieve  the  objective  of 
diversity  while  "balancing  genuine  and 
significant  efficiencies."  ''^  Therefore, 
we  invite  coounent  on  whether  we 
should  apply  broadcast  attribution 
ciitaria,  as  modified  by  this  proceeding, 
in  detennining  cognizable  interests  in 
MDS  licensees  and  cable  systems  fat 
purposes  of  applying  the  ownership 
restrictions  of  Section  21.912  of  our 
Rules,  hi  addition,  we  seek  comment  as 
to  whether  we  should  add  an  "equity  or 
debt  plus"  attribution  rule  where  the 
competing  entity's  holding  exceeds  33 
percent  or  some  other  benchmark.  We 
believe  that  these  proposed 
modifications  of  our  attribution  r\de 
will  increase  the  potential  for 
investment  consistent  with  our 
responsibility  "[t]o  further  diversity  and 
prevmt  cable  from  warehousing  its 
potential  competition."  ''* 

TV.  Conclnsion 

44.  By  this  FM>RM,  we  request 
comments  to  update  the  record  in  this 
proceeding,  which  is  intended  to 
determine  whether  the  attribution  rules 
continue  to  be  effective  in  identifying 
those  interests  that  should  be  counted 
for  purposes  of  applying  the  multiple 
ownership  rules.  It  is  important  to 
ensiue  that  these  rules  operate 
accurately  so  that  we  apply  the  multiple 
ownership  limits,  whidi  have  recently 


"47  CFR  21.912  (note  1(A)). 
^ImplamanUtion  Order  at  6843. 
^S.  Rap.  NO.V2, 102d  Cm^.  1st  S«m.  4(^7 
(1991) 
«ld. 


been  relaxed  as  a  result  of  passage  of  the 
1996  Act,  in  an  appropriate  manner,  and 
that  the  attribution  rules  are  not  used  as 
a  means  to  evade  or  circumvent  these 
limits.  We  believe  that  the  concerns  and 
issues  raised  in  the  comments  and  in 
this  FNPRM  are  of  utmost  importance, 
and  we  look  forward  to  well-reasoned 
and  empirically-based  comments  with 
respect  to  these  issues. 

V.  Adminiatrathre  MattHS    :        .>'. 

45.  Filing  of  Ctanments.  Pursuant  to 
applicable  procedures  set  forth  in 
Sections  1.415  and  1.419  of  the 
Commission's  Rules,  47  CFR  1j415  and 
1.419,  interested  parties  may  file 
ccHnments  on  or  before  February  7, 1997 
and  reply  comments  on  or  bef(»e  March 
7. 1997.  To  file  formally  in  thia 
proceeding,  you  must  file  an  original 
plus  four  copies  of  all  comments,  reply 
comments,  and  supporting  commoits. 
Parties  are  also  asked  to  submit,  if 
possible,  draft  ndes  that  reflect  their 
poeitians.  If  you  want  each 
Commissioner  to  receive  a  copy  of  your 
cranments,  you  must  file  an  (»iginal 
phis  nine  copies.  You  should  send 
comments  and  reply  comments  to  Office 
of  the  Secretary,  Federal 
Commtmications  Commisaian. 
Washington,  D.C.  20554.  Parties  should 
also  file  one  copy  of  any  documents 
filed  in  this  dodket  with  the 
Commission's  copy  contractor. 
International  Transcription  Services, 
Inc.,  2100  M  Street.  N.W.,  Suite  140, 
Washington  D.C  20037.  Comments  and 

comments  will  be  available  for 

EC  inspection  during  regular 
ess  hours  in  the  FCC  RBference 
Center  (Room  219),  1919  M  Street,  N.W., 
Washington.  D.C  20554. 

46.  butial  Paperwork  Reduction  Act  of 
^  1995  Analysis.  This  FNPRM  contains 

either  a  proposed  or  modified 
information  collection  (i.e.,  revision  of 
Annual  Ownership  Report.  FOC  Form 
323).  As  part  of  its  continuing  eBcat  to 
redtice  paperwork  burdens,  we  invite 
the  general  public  and  the  Office  of 
Management  and  Budget  (OMB)  to  take 
this  opportunity  to  comment  on  the 
information  collections  contained  in 
this  FNPRM,  as  required  by  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  Notice  104-13.  Public  and 
agency  comments  are  due  at  the  same 
time  as  other  comments  on  this  FNPRM; 
OMB  comments  are  due  60  days  from 
the  date  of  publication  of  this  FNPRM 
in  the  FedmU  Registn-.  Comments 
should  address:  (a)  Whether  the 
proposed  collection  of  information  is 
necessary  for  the  proper  performance  of 
the  functions  of  the  Commission, 
including  whether  the  information  nhall 
have  practical  utility:  (b)  the  accuracy  of 


the  Commission's  burden  estimates;  (c) 
ways  to  enhance  the  quality,  utility,  aiid 
clarity  of  the  information  collected;  and 
(d)  ways  to  minimim  the  burden  of  the 
collection  of  inforoiation  on  the 
respondents,  including  the  use  of 
autoniiated  collection  techniques  or 
other  forms  of  information  technology. 

47.  Written  comments  by  the  pubfic 
on  the  proposed  and/or  modified 
information  collections  are  due 
February  7, 1997.  Written  comments 
must  be  submitted  by  the  Office  of 
Management  and  Budget  (OMB)  on  the 
prop<Med  and/or  modffied  information 
coUections  on  or  before  60  days  after  the 
date  of  publication  in  the  Federal 
Register.  In  addition  to  filing  comments 
with  the  Secretary,  a  copy  of  any 
comments  on  the  information 
coUections  contained  herein  should  be 
submitted  to  Donjthy  Conway,  Federal 
Communications  Commission,  Room 
234. 1919  M  Street,  N.W.,  Wai^dngton 
DC  20554,  or  via  the  Internet  to 
doonwayOfoc.gov  and  to  Timothy  Fain. 
OMB  Desk  Officer,  10236  NEOB,  725— 
17th  Street,  N.W.,  Waahington.  pC 
20503  or  via  the  Internet  to 
fBin_tQal.eop.sov. 

48.  Ex  Parte  Rules.  This  is  a  non- 
restricted  notice  and  comment 
rulemaking  proceeding.  Ex  parte 
presentations  are  permitted,  except 
during  the  Sunshine  Agenda  period, 
provided  they  are  disclosed  as  provided 
in  the  Commission's  Rules.  See 
generaUy  47  CFR  Sections  1.1202. 
1.1203.  and  1.206(a). 

49.  This  FNPRM  is  issued  puxsuant  to 
authority  contained  in  Sections  4(i)  and 
303  of  the  Communications  Act  of  1934. 
as  amended.  47  U.S.C  154(i),  303. 

50.  Additional  Information.  For 
additional  information  on  this 

!>roceeding,  contact  Mania  K.  Baghdadi 
202)  418-2130  at  Berry  Wilson  (202) 
418-2024,  Policy  and  Rules  Division. 
Mass  Media  Bureau. 

51.  Initial  RegulatoryTlexibility 
Analysis.  With  respect  to  this  FNPRM. 
an  Initial  Regulatory  Flexibility 
Analysis  ("IRFA")  as  set  forth  below.  As 
required  by  Section  603  of  the 
Regulatory  Flexibility  Act,  the 
Commission  has  prepared  an  IRFA  of 
the  expected  impact  on  small  entities  of 
the  proposals  contained  in  this  FfiPKtA. 
Written  public  comments  are  requested 
on  the  IRFA.  In  order  to  fulfill  the 
mandate  of  the  Contract  with  America 
Advancement  Act  of  1996  regarding  the 
Final  Regulatory  Flexibility  Analysis, 
we  ask  a  numbOT  of  questions  in  our 
IRFA  regarding  the  prevalence  of  small 
businesses  in  the  radio  and  television 
broadcasting  industries.  Comments  on 
the  IRFA  must  be  filed  in  accordance 
with  the  same  filing  deadlines  as 
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comments  on  the  FNPRM,  but  they  must 
have  a  distinct  heading  designating 
them  as  responses  to  the  IRFA. 

The  Secretary  shall  send  a  copy  of 
this  FNPRM,  including  the  IRFA.  to  the 
Chief  Counsel  for  Advocacy  of  the  Small 
Business  Administration  in  accordance 
with  Secticm  603(a)  of  the  Regulatory 
Flexibility  Act.  Public  Law  Notice  96- 
354. 94  Stat  1164.  5  U.S.C  601  et  seq. 
(1981).  as  amended. 

Lirt  of  Sabfect 

47CFRPart21  ,    "'. 

Televison  broadcasting.  4    ^:>. 

47CFRPart73  *" 

Television  broadcasting,  and  radio 
broadcasting. 

List  of  Subject  in  47  CFR  Part  76 

Cable  televison. 
Federal  Communicatioiis  Commission. 
Shiriejr  S.  Suggi, 
Chief,  Publications  Branch.  _.  -   . 

Table  A.— Distribution  of  Non- 
Passive  Ownership  Claims 


station  under  the  current  5  percent 
benchmark  and  under  the  ptapoaod  10 
percent  benchmark. 

Table  B.— Distribution  of  Number 
OF  Attributable  Owners  Per 
Station  Under  5  Percent  and  10 
Percent  Benchmarks  for  Non- 
passive  Investors 


Ownership  range  (per- 
cent) 

Number 

Percent 

1-^ 

274 
438 
183 
129 
417 
,    *0 

t 

5-^0  — 

37.5 

10-C15 

15-e20 

15.7 
11.1 
35.7 

50-1 00 

0.0 

Tottf  atlrt>ulabie 

1167 

100 

Not  currently  attributable.  Also,  D&Os  hold- 
ing less  than  1  percent  equity  are  not  re- 
ported. 

'Single-maiority  shareholders  are  analyzed 


The  table  indicates  that  among 
attributable  shareholders  Calling  under 
the  current  5%  rule.  37.5  percent  have 
ownership  interests  between  5  percent 
and  10  percent,  15.7  percent  with 
interests  between  10  percent  and  15 
percent,  11.1  percent  with  interests 
between  10  percent  and  fifteen  percent 
and  35.7  percent  with  interests  between 
20  percent  and  50  percent.  Interestingly, 
the  largest  concentrations  of  ownership 
are  in  the  5  percent  to  10  percent  and 
20  {>ercent  to  50  percent  categories. 
Under  the  proposed  change  in  the 
attribution  benchmark  from  5  percent  to 
10  percent,  approximately  37.5  percent 
of  currently  attributable  owners  would 
become  non-attributable. 

Of  additional  interest  is  the  impact  of 
proposed  rule  changes  on  the  niunber  of 
attributable  owners  per  broadcast 
station.  The  following  table  gives  the 
distribution  of  the  number  of 
attributable  owners  per  broadcast  TV 


Per  station  number  of 
attributable  owners 

Current 

cent 

Dencn- 

mark 

Pro- 

ponod 

10  per- 
cent 

bench- 
mark 

0*  .„„ 

2  

81 
41 
67 
56 

38 

43 

24 

16 

18 

0 

1 

1 

3 

134 
27 
92 

3 

4  

^    ••••••■•••■•••>•••■»•••■•••••••*•••• 

O   •••••••••••••••••••••••••••••••"••"• 

7  .. 

8  

9  

10 

66 
43 
19 
3 
5 
0 
0 
0 

11  

12 

0 
0 

Total  stations  ..... 

389 

389 

*D&Os  holding  less  than 
are  excluded. 


1  percent  equity 


The  table  indicates  that  the  nimiber  of 
stations  with  no  attributable  owners 
(except  directors  and  officers)  would 
increase  from  81  to  134.  or  by  65.4 
percent. 

VI.  Voting  Stock:  Paaaive  Investors 

A  less-restrictive  10  percent 
attribution  benchmark  is  currently  set 
for  certain  institutional  investors 
thought  to  be  restricted  by  law  or 
fiduciary  responsibility  from  active 
involvement  in  station  operations. 
These  so-called  "passive"  investors 
include  bank  trust  departments,  mutual 
funds  and  insurance  companies. 
Because  of  their  passive  status,  the 
Commission  prohibits  these  investors 
from  serving  as  directors  or  officers  of 
the  broadcast  station,  or  from  attempting 
to  otherwise  influence  station 
operations. 

The  distribution  of  ownership  claims 
for  passive  investors,  excluding 
partnerships  and  single-majority 
stockholder  stations,  is  given  next. 

TABLE  C— Distribution  of  Passive 
Ownership  Claims 


Ownership  range 

Nunnber 

Percent 

^%-<s% -_ 

0 
28 

1 

4 

10 

t 

5%-:10%.. 

^0%■<^5% 

1S%-e20% 

20%-550% 

t 

6.7 

26.7 

66.7 

Table  C— Distribution  of  Passive 
Ownership  Claims— Continued 


OwnersHjP  ^ange 

Number 

rorconi 

509fc-100% - 

0* 

0.0 

Total  attributable  .... 

15 

100 

t  Not  currently  attrixjtabie. 
'Single-majority  shareholders  are  analyzed 
bekMv. 

As  given  in  the  table,  the  reported 
number  of  passive  investors  is  relatively 
small,  with  only  43  such  institutional 
investors  reported  in  total  for  these 
stations.  Of  these  43,  only  15  hold 
attributable  equity  interests.  With  the 
proposed  relaxation  of  the  attribution 
benchmark  to  20  percent,  5  of  the 
currently  attributable  interests  would 
become  non-attributable.  As  well,  the 
largest  number  of  passive  investors  fall 
in  the  5  percent  to  10  percent  range. 

Despite  the  small  number  of  passive 
institutional  investors,  some  of  these  do 
in  fact  have  large  equity  stakes  in 
broadcast  stations.  For  example,  one 
passive  investor  owns  50%  of  the  parent 
company  of  a  Ucensee. 

The  following  table  gives  the 
distribution  of  the  nimiber  of 
attributable  owners  imder  the  current  10 
percent  and  imder  the  proposed  20 
percent  benchmark  for  passive 
investors. 

Table  D.— Distribution  of  Number 
OF  Attributable  Owners  Per 
Station  Under  10  Percent  and 
20  Percent  benchmarks  for 
Passive  Investors 


Per  station  number  of 
attributable  owners 

Current 
10  per- 
cent 

DBnCrr- 
flWK 

Pro- 
posed 
iOper- 

cent 
twnch- 

mark 

0  ..„ 

1  -_ 

2  

376 

11 
2 

381 
6 
2 

VU.  Voting  Stock:  Other  Institatioiial 
Investors 

Institutional  investors  not  considered 
to  be  passive  investors  include 
commercial  banks  (excluding  trust 
departments),  investment  banks, 
brokerage  firms  and  pension  funds. 
These  investors  are  not  judged  to  be 
restricted  by  law  or  fiduciary 
responsibility  from  involvement  in 
broadcast  operations,  and  are  subject  to 
the  5  percent  attribution  benchmark  of 
other  non-passive  voting  shareholders. 
No  change  is  currently  proposed  for 
these  passive  investors  in  the  NPRM. 
The  distribution  of  ownership  interests 
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for  non-passive  institutional  investors  is 
given  next. 

Table  E.— Distribution  of  Owner- 
ship Interests  of  Non-Passive 
instttutional  investors 


Ownership  range 

Number 

Peioent 

11fr-«S% 

5%-<10% 

1(Wfr-<1S% 

9 

16 

8 

7 
13 

4 

3a3 
16.7 

15%-e20%  -.. 

20%-<50% 

5(W^-100% 

14.6 

27.1 

8.3 

Total  TV  slaions ._. 

57 

100.0 

As  with  passive  investors,  the  number 
of  reported  non-passive  institutional 
investors  in  broadcast  stations  is 
relatively  small.  With  the  proposed 
relaxation  to  10  percent  benchmark,  16 
or  33.3  percent  of  these  would  become 
non-attributable. 

Despite  their  small  number,  some 
non-passive  institutional  owners  have 
large  interests  in  broadcast  stations.  For 
example,  one  bank  owns  100  percent  of 
the  parent  company  of  three  TV 
broadcast  licenses.  As  well,  a  venture 
capital  subsidiary  owns  72.05%  of  the 
parent  company  of  two  TV  licensees. 


Vm.  Siiigle4Ma|ority  Shareholder 

Single-mafority  shareholder 
investments  are  those  where  a  single 
stockholder  controls  more  than  50 
percent  of  the  voting  interest  in  the 
licensee.  All  other  shareholders  in  this 
case  are  non-attributable,  regardless  of 
their  percent  ownership,  since  the 
single-maiority  shareholder  is  thought  to 
hold  operational  control. 

As  given  in  Table  IT.  a  total  of  308,  or 
30.5%  of  for-profit  TV  stations,  are 
single  majority  shareholder  owned.  The 
following  table  lists  the  distribution  of 
voting  shares  for  these  licensees  foiling 
under  the  single-majority  shareholder 
rule.  Sole  proprietorships  and  sole 
owners  are  Usted  as  100  percent 


TABLE  F.— Distribution  of  Ownership  Interests  in  Single-Majority  Shareholder  Licensees 


OmwrslMp  range 

No(<i>as8ive  Investors 

Passive  investors 

Number 

Peroert 

Number 

Percent 

S%^c10%  „_ „ 

74 
121 
101 
52 
93 
305 
162 

9.9 
16.2 
13.5 

7.0 
12.5 
40.9 
40.9 

0 
0 
2 

1 
7 
2 
0 

0.0 
0.0 

109K15%  

15%-e?0%       ,-^-- 

16.7 
8.3 

20%-s50%  _                  

501fr-<100%  — 

100% „., 

58.3 

16.7 

0.0 

Tow 

746 

12 

The  distribution  of  non-attributable 
interests  (excluding  D&Os  with  less  than 
1  percent  stake)  in  single-majority 
shareholder  licensees  is  reasonably 
uniform.  In  particular,  the  results  do  not 
indicate  a  large  block  of  "49%" 
shareholders,  who  might  have  chosen  to 
use  the  single-majority  shareholder  rule 
to  drcmnvent  attribution,  while  holding 
a  large  stake  in  the  licensee. 

Some  instances  of  single-majority 
shareholders  involve  institutional 
owners  with  large  stakes.  For  example, 
three  licensees  are  90.0%  owned  by 
trust  agreement.  As  cited  above,  5 
licensees  are  closely  held  by  non- 
passive  institutional  investors. 

K.  Non-Voting  Stock 

The  attribution  rules  for  equity 
interests  in  a  broadcast  station  apply 
only  to  those  stockholders  holding 
voting  control.  Common  or  preferred 
stockholders  without  voting  rights  are 
exempted  ht>m  attribution  under  the 
premise  that  their  lack  of  voting  control 
precludes  their  ability  to  affect 
management  or  operation  of  a  broadcast 
station.  Non-voting  stock  is  a  common 


mechanism  for  companies  to  raise 
equity  capital  without  sacrificing  voting 
control.  Differential  voting  rights 
includes  companies  with  dual  or 
multiple  clasMS  of  stock  where  one 
class  of  stock  carries  greater  voting 
rights  than  other  classes  of  stock.  For 
purposes  of  attribution,  the  attributable 
equity  interests  is  determined  by  the 
percent  of  total  voting  rights  held  by  any 
individual.  In  total,  the  study  found  79 
instances  of  non-voting  interests  in  TV 
broadcast  stations. 

X.  Partnership  Interests 

Under  the  attribution  rules  governing 
partnership  interests,  general  partners 
are  always  attributable,  regardless  of  the 
extent  of  their  ownership  stake.  Limited 
partners  are  likewise  attributable  as 
owners,  regardless  of  their  ownership 
{wrcentage,  unless  the  licensee  files  a 
certification  statement  that  the  limited 
partner  is  "insulated",  i.e.,  non-active  in 
the  management  or  operation  of  the 
licensee.  This  special  treatment  of 
^neral  and  limited  partners  derives  in 
part  from  the  special  role  that  general 
partners  play  as  both  o%vners  and 


managers.  In  contrast,  limited  partners 
are  restricted  from  involvement  in 
operatioiial  control,  and  can  be  forced  to 
give  up  limited  liability  rights  if  they 
participate  in  operation  or  management 
decisions.  Therefore,  in  contrast  to 
corporations,  the  separation  of 
ownership  and  control  is  weaker  for 
general  partners,  who  perform  both 
functions  and  stronger  for  limited 
partners,  who  may  lose  limited  liability 
rights  if  separation  is  not  maintained. 

As  presented  in  Table  II,  42  in 
number,  or  4.2%  of  for-profit  TV 
stations  are  organized  as  general 
partnerships,  and  89  in  number  or  8.8% 
are  limited  partners.  In  addition, 
another  42  of  for-profit  TV  stations  have 
a  limited  partnership  involved  as  an 
equity  holder. 

The  following  table  presents  the 
distribution  of  interests  in  stations 
organized  as  general  or  limited 
partnerships.  Excluded  are  all  non- 
partnership  for-profit  stations,  including 
those  broadcast  stations  where  one  of 
the  equity  owners  may  be  a  limited 
partnership. 
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Table  Q.— Distribution  of  Ownership  Interests  in  Qbieral  and  Umited  Partnerships 

- 

Ownsrehlp  range 

Qflnofai 
pMtnsrs 

linriM»d 
psilnere 

n*  iin  Miii 

1%-«S%  —      ..-        ~~      .-    ..- ..- 

5%-<10%  A^.^-..., ..-.. 

10%-c15%  .      ^ . 

is%-^<^o%  ._  .  ;. _ 

51 
13 
9 
11 
72 
84 

21 J 

5.4 

3J 

4.6 

30.0 

36.0 

29 

46 
44 

0 
26 

0 

10.7 

31.3 

30.0 

00 

20%-i50%  ..: - . 

19X) 
0.0 

Tow--;.    -..- — 

240 

147 

Tlie  resiilts  indicate  that  the  majority 
of  general  partners  have  either  small 
(less  than  5  percent)  or  very  large 
(greater  than  20  percent]  ownership 
stakes  in  the  licensee. 

The  ownership  files  investigated  also 
indicate  that  virtually  all  limited 
partners  claim  insulation  of  their 
partnership  clfum. 

XL  Limited  Liability  Cwiqwiiiiw  and 
Odiar  New  Bosiness  Forms 

A  limited  liability  company  (LLC)  is 
a  new  hybrid  form  of  owner^p  that 
combines  advantages  of  both  a  limited 
partnership  and  corporations.  Like 
limited  partnerships,  profits  in  an  LLC 
are  passed  directly  through  to  investore 
and  therefore  taxed  only  as  personal 
income,  which  avoids  the  double 
taxation  of  corporations.  However, 
unlike  limited  partnerships,  LLC 
members  may  exercise  management 
control  without  threat  of  loss  of  limited 
liability. 

The  available  ownership  records 
show  a  total  of  10  stations  organized  as 
LLCs  and  1  station  partially  o%vned  by 
an  LLC. 

A.  Total  Profit  and  Non-Profit  Stations 

Table  I.— Distribution  of  For- 
profit  TV  Stations  Across  Type 
1994/95  Ownership-Report  Data 


Nun- 
bars 

For-proRt  TV  slationt: 
Group-owned  stationB  ... 
Single-oiMned  sUionB  ... 

781 
262 

74.8 
252 

Total  for-profit  sta- 
tions   :.- 

Number  of  TV  group- 
owners  ....«.........._..... 

Not-for-profit  TV  sta- 
tions: 
Tolal  aialions  

•1043 
180 

« 

*499 

■    100  J 

Table    I.— Distribution    of    For- 
profit  TV  Stations  Across  Type 
1994/95   Ownership-Report 
Data— Continued 


Total  nunt)er  of 


Num- 
bers 


1542 


*This  break-out  t)e(ween  for-profit  arxJ  not- 
for-profit  stations  reflects  the  designation  self- 
reported  by  licensees  on  their  annual  owner- 
snip  report  filed  with  the  Commission.  The 
humber  of  not-for-profit  stations  exceeds  the 
number  of  norHsornmercial  stations  (363  as  of 
11/20/95.  Broadcasting  &  Cable)  by  some  130 
stations,  represerting  commerciakiBnd  sta- 
tiorts  ttwt  are  not-for-profit 

B.  Aggregate  For-Profit  Station  Results 

Table  II.— For-Profit  TV  Stations 
•  BY  Station  Type  1994/95  Owner- 
ship-Report Data 


Type  of  ownership 

Number 
of  sta- 
tions 

rmvoni 

Singte-owner  stations  .... 
Singie-ma)ority-5har»- 

holder  stations 

Famiy-owned  stations  .. 

Widely-hetd  stations 

Gerwiat  partnersWpa 
(GP) 

UmnBO  paiviBrBnips 
(LP) 

Limited  NabHty  corpora- 
tions (LLC)  ....- 

International  Stations  _.. 

In  Receivership 

158 

308 

72 

•  114 

203 

42 

80 

10 
5 
8 

15.7 

305 

7.1 

11.3 

20.1 

4.2 

8.8 

1-0 
0.5 
0.8 

1009 

1M 

Table  ill.— GroupOwneo  and  Sin- 
QLY-OwNED  TV  Station  Results 
1994/95  Ownership-Report  Data 


Type  of  ownership 

Qrot^ 

OMffWd 

stations 
percent 

own8u 
stations 
percent 

Single-owner  stations  _- 

15.3 

22.9 

Table  III.— Group-Owneo  and  Sin- 
gly-Owned TV  Station  Results 
1994/95   Ownership-Report 
Data— Continued 


Grotp- 

Smgfy- 

Type  of  ownership 

ownad 

■1  i  !■  11  1  1  ■  1  ■ 

siauons 

owrted 
stations 

percent 

percent 

Singto  mojorlly-iihore 

holder  stations 

32.2 

30.5 

Famiy  owned  stations  ~ 

7.9 

4.4 

Cioseiy-held  stations  ..... 

10.2 

18S 

Widely-heid  stations 

20.4 

6.8 

General  partnerships 

(GP) 

4.0 

3.2 

Limited  perlnershipe 

(LP) 

8.5 

9.6 

Limited  NabMty  corpora- 

tions (LLC) 

1.1 

0.4 

International  Stations  .... 

0.0 

2.0 

In  ReoeivershiD  

.  ae 

1.6 

(FR  Doc  96-32323  Filed  12-19-96;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 
Surfac*  Tranapoitatton  Board 
49  CFR  Part  1312 
[STB  Ex  Parti  Na  6181 

RagulaUons  for  the  Putjlication, 
Posting  aiHj  Fllhig  Of  Tarifta  for  the 
Tranaportatlon  of  Property  By  or  With 
a  Watar  Carilar  In  tha  NoitcontHiuous 
Domaatic  Trada 

AOENCY:  Surface  Transportation  Board. 
ACTION:  Notice  of  proposed  rulemaking. 

summary:  The  Board  proposes  to  modify 
its  tariff  filing  regulations  to  reflect  the 
elimination  of  most  tariff  filing 
requirements  for  surface  carrier 
transportation,  and  to  provide  carriers 
with  additional  flexibility  to  establish 
appropriate  formats  for  the  filed  tariffs 
that  continue  to  be  required.  The 
proposed  regulations  eliminate  obsolete 
provisions,  and  provide  more  flexibility 
for  carriers  to  devise  pubUcations  that 
will  best  fulfill  the  needs  of  the  carriers 
and  their  customers. 
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DATES:  Comments  are  due  on  Januaiy 
19. 1997. 

ADOncBirB:  Send  comments  (an  original 
and  10  copies)  referring  to  STB  Ex  Parte 
No.  618  to:  Surface  Transportation 
Board,  Office  of  the  Secretary,  Case 
Control  BniBch,  1201  Constitution  Ave., 
N.W..  Washington,  DC  20423-0001. 
RM  FUnTNER  MFOfMATION  COMTACT: 
Bmyl  Gordoo.  (202)  927-5660.  (TEX)  for 
the  hearing  impaired:  (202)  927-5721.) 
SUPPtaefTARY  mfommtiom:  The  ICC 
Terminaticni  Act  of  1995,  Pub.  L.  No. 
104-«8.  109  Stat.  803  (1995)  (IDCTA), 
abolished  the  Interstate  Commerce 
Commission  (ICC),  significantly  reduced 
the  regulation  of  surfece  carrier 
transportation,  and  transferred  certain 
regulatory  responsibilities  to  the  Sur&ce 
Transportation  Board  (Board).  As 
pertinent  here,  the  ICCTA  eliminated 
tariff  filing  requirements  for  surface 
carrier  transportation,  except  for  the 
transportation  of  property  (with  certain 
exceptions)  by  or  with  a  water  carrier  in 
the  noncontiguous  domestic  trade.  In 
the  noncontiguous  domestic  trade,  the 
KXTTA  transferred  from  the  Federal 
Maritime  Commission  (FMC)  to  the 
Board  the  responsibility  for  regulating 
port-to-port  water  carriage,  and  from  the 
ICC  to  the  Board  the  responsibility  for 
regulating  intermodal  transportation. 

The  tariff  regulations  at  49  CPR  part 
1312,  which  the  Board  inherited  fimm 
the  IOC.  have  not  been  revised  for 
several  years.  They  contain  numerous 
provisions  that  have  become  obsolete  as 
tariff  requirements  have  been  eliminated 
or  (for  certain  tariff  requirements  that 
were  not  eliminated)  addressed  in  other 
parts  of  the  CFR. 

More  specifically,  the  regulations  at 
part  1312  contain  broad  tariff  provisions 
addressed  to  rail  carriers,  pipeline 
carriers,  motor  carriers,  wafer  carriers, 
and  household  goods  freight  forwarders. 
However,  rail  carriers  are  no  longer 
required  by  statute  to  maintain  tarifEs; 
regulations  addressing  their  rate 
disclosure  and  dissemination 
requirements  are  now  set  forth  in  49 
CF^  part  1300.'  Similarly,  pipeline 
carriers  are  no  Itmger  required  to 
maintain  tari&;  regulations  addressing 
their  rate  disclosure  requirements  are 
now  set  forth  in  49  CFR  part  1305.^ 
Moreover,  motor  carriers  and  freight 
forwarders  are  now  required  to  maintain 
tariffs  only  for  household  goods 


movements  and  intermodal  movements 
in  the  noncontiguous  domestic  trade. 
Regulations  to  address  their  household 
goods  tariff  requirements  have  been 
proposed  to  be  placed  ui  49  CFR  part 
1310.3  Thus,  the  only  portions  of  part 
1312  that  have  not  been  superseded  or 
rendered  obsolete  are  addressed  to 
intermodal  movements  in  the 
noncontiguous  domestic  trade. 

As  a  result,  we  propose  to  revise  part 
1312  to  remove  uimecessary  provisions. 
At  the  same  time,  we  propose  to  expand 
part  1312  to  embrace  tariffs  for  port-to- 
part  water  movements  in  the 
noncontiguous  domestic  trade.  Tariff 
for  such  port-to- port  water  movements 
were  formeriy  filed  with  the  FMC.  and 
thus  were  not  addressed  in  the  lOCs 
regulations.  It  seems  logical  and 
appropriate  to  address  in  the  same 
r^ulations  those  tariff  requirements 
together  with  the  tariff  requirements  for 
intermodal  movements  in  the  same 
markets  (the  noncontiguous  domestic 
trade). 

The  regulations  we  propose  will 
require  that  these  tarim  contain  all  of 
the  information  needed  to  determine  the 
rates  and  service  tains  applicable  to 
shipments  that  are  subject  to  such 
tariffs,  and  that  the  information  be  made 
available  in  user  friendly  ways; 
however,  we  propose  to  eliminate  the 
specific,  detailed  format  specifications 
formerly  set  forth  in  part  1312.  The 
prescription  of  detailed  tariff  formats 
was  needed  to  facilitate  rate  and  service 
comparisons  when  tens  of  thousands  of 
motor  carriers  were  required  to  file 
voluminous  tarifb  with  the  ICC 
detailing  all  of  their  rate  and  service 
offerings.  We  do  not  believe  that  such 
requirements  are  warranted  today.  The 
volume  of  tariffs  filed  with  the  Board  is 
but  a  small  fraction  of  the  tarifb  filed 
with  the  ICC  when  part  1312  was 
formulated,  and  many  of  the  tariffs 
currently  filed  with  the  Board  are  filed 
electronically  (and  are,  therefore,  not 
sub)ect  to  the  printed  tariff  format 
requirements).* 

m  an  earlier  rulemaking  proceeding, 
the  KX  had  proposed  to  establish 
genwal  requiranents  for  filed  tari&.  in 
lieu  of  the  detailed  formats  previously 
prescribed.^  Because  of  the  voluminous 
motor  carri^  tariffs  then  aa  file,  certain 


'  Disclosure,  Pablkation,  and  Notice  of  Change  of 
Hates  and  Other  Service  Terau  for  RaU  Common 
Caniage,  I  S.T.B.  1S3  (aervad  June  28.  1996)  (STB 
Ex  Parte  No.  52S).  61  Fed.  Rag.  35139  Quly  S.  1996). 

'  Disclosure  and  Notice  of  Change  of  Rates  and 
Other  Service  Terms  for  Pipeline  Coautton  Carriags, 
I  S.T3.  14«  (terved  )una  28, 1996)  (STB  Ex  Plvta 
No.  538),  61  Fed.  Reg.  35141  (July  5,  1996). 


1  Household  Goods  Tariffs.  STB  Ex  Parte  No.  559 
(awvad  Nov.  4. 19QB),  61  Fed.  Rag.  56656  (Nov.  <. 
1996). 

*  We  propoee  to  codify  in  tlie  ragulatknit  the 
authority  for  carriers  to  file  their  tarifb 
elactronicaliy  through  FMC's  Automated  Tariff 
Filing  and  Information  (ATP1)  systera  See 
ElectToaic  Filing  of  Noncontiguous  Domestic  Trade 
Tariffs,  Special  Tariff  Authority  No.  4  (STB  tarved 
Oct  1. 1906). 

*  Electronic  Filing  of  Tariffs,  Ex  Parte  Na  444 
aOC  aarvad  Oct  21. 1087). 


motor  carriers  and  shippers  expressed 
concern  that  the  elimination  of  detailed 
format  mecifications  would  make  tariffs 
more  difficult  to  use.'  Tlie  subsequent 
elimination  of  most  motor  carrier  tariff 
filing  requirements  has,  we  believe.      ^ 
alleviated  that  concern. 

Additionally,  as  noted  above,  many 
tariffs  now  required  to  be  filed  are  filed 
vrith  the  Board  electronically  through 
the  FMCs  ATFI  system,  and  those 
tariffs  are  8ub)ect  to  the  format 
requirements  established  for  that 
system.  The  use  of  electronic  filings 
further  reduces  the  need  for  detailed 
format  specifications  for  printed  tarifb, 
such  as  are  now  contained  in  part  1312. 
as  there  would  be  no  consistency  in  the 
format  of  electronic  and  printed  tariffs. 

In  these  circumstances,  we  believe 
that  replacing  the  current,  restrictive 
filing  regulations  for  printed  tariCEs  with 
more  flexible  regulations  will  be  in  the 
public  interest.  The  proposed 
regulations  will  not  change  the  type  or 
amount  of  information  required  to  be 
included  in  tariffs,  but  they  will  provide 
carriers  with  additional  flexibility  to 
devise  appropriate  tariff  publications  to 
better  serve  their  needs  and  the  needs  of 
their  customers.  This  should  increase 
the  utility  of  tariffs  and  reduce  the 
burden  of  complying  with  the  tariff 
filing  requiranent 

Availability 

The  full  text  of  the  proposed  rules  is 
available  tp  all  persons  for  a  diarge  by 
phoning  DC  News  and  Data,  Inc.  at 
(202)  289-^357. 

Request  ftv  CoaunentB 

We  invite  comments  on  all  aspects  of 
the  proposed  regulations.  We  encourage 
any  commenter  that  has  the  necessary 
technical  wherewithal  to  submit  its 
comments  as  computer  data  on  a  3.5- 
inch  floppy  diskette  formatted  for 
WordPerfe<:t  5.1.  or  formatted  so  that  it 
can  be  readily  converted  into 
WordPerfect  5.1.  Any  such  diskette 
submission  (one  diskette  will  be 
sufficient)  should  be  in  addition  to  the 
written  submission  (an  original  and  10 
copies). 

Small  Entities 

The  Board  preliminarily  concludes 
that  these  rules,  if  adopted,  would  not 
have  a  significant  economic  effect  on  a 
substantial  number  of  small  entities. 
The  proposed  regulations  eliminate 
obsolete  provisions  and  offer  carrieni 
additional  flexibility  to  establish 
appropriate  formats  for  the  tariffs  that 


*Tha  general  requirements  for  filed  tariOi 
propoaed  in  the  earlier  proceeding  were 
subaequently  adopted  far  railroad  tariib,  bat  not  for 
thststiBsotaibmtoodfm. 


Federal  Register  /  Vol.  61.  No..  246  /  Friday,  December  20,  1996  /  Proposed  Rules 


67293 


continue  to  be  required.  The  Board 
nevertheless  seeks  comment  on  whether 
there  would  be  effects  on  small  entities 
that  should  be  considered,  so  that  the 
Board  can  determine  whether  to  prepare 
a  regulatory  flexibility  analysis  at  the 
final  rule  stage.  j.. 

Environment  **  ' 

This  action  will  not  significantly 
afliect  eithw  the  quality  of  the  human 
environment  or  the  conservation  of 
energy  resources. 

List  of  Subjects  in  49  CFR  Part  1312 

Motor  carriers.  Noncontiguous 
domestic  trade.  Tariffs,  Water  carriers. 

Decided:  December  9, 1996. 

By  the  Board,  Chairman  Mofgan,  Vice 
Chakman  Sinmions  and  Cbnunissioner     * 
Owen. 

Vernon  A.  Williams, 
Secretary. 

IFR  Doc.  96-32358  Filed  12-19-96;  8:45  ami 
BMJJNO  OOOE  M1S-00-P 


DEPARTMENT  OF  THE  MTERIOR 

Fish  and  Wildlife  Service 

S0CFRPart23 

Species  Being  Considered  for 
Amendments  to  the  Appendices  to  the 
Convention  on  International  Trsde  in 
Endangered  Species  of  Wild  Fauna 
and  Flora;  Supplemental  Request  for 
Information 

AQBUCY:  Fish  and  Wildlife  Service,     . 

Interior. 

ACTKM:  Request  for  comments. 

summary:  The  Convention  on 
International  Trade  in  Endangered 
Species  of  Wild  Fauna  and  Flora 
(CITES)  regulates  international  trade  in 
certain  animal  and  plant  species,  which 
are  included  in  the  appendices  of  this 
treaty.  The  United  States,  as  a  Party  to 
CITES,  implements  treaty  requirements 
for  species  included  in  the  appendices 
and  periodically  proposes  amertdments 
to  the  appendices  as  warranted  for 
consideration  by  the  other  Parties  at 
biennial  meetings  of  the  Conference  of 
the  Parties. 

This  notice  invites  comments  and 
information  from  the  public  relevant  to 
(1)  a  proposed  change  in  the  United 
States  interpretation  of  the  CITES  listing 
of  the  urila  sheep,  Ovis  vignei,  based  on 
a  recent  decision  of  the  CITES 
Nomenclature  Committee:  and  (2) 
potential  United  States  co-sponsorship 
of  a  proposal  for  the  Tenth  Conference 
of  the  Parties  (COPIO)  to  include  all 
species  of  stui^geons  (Adpenseriformes) 


not  presently  included  in  the 
appendices  in  Appendix  Q. 

DATES:  The  Service  will  consider  all  . 
comments  received  by  January  5, 1997. 

AOORESSES:  Please  send  correspondence 
concerning  this  notice  to  Chief,  Office  of 
Scientific  Authority;  4401  North  Fair&x 
Drive,  Room  750;  Arlington,  Virginia 
22203.  Fax  number  703-358-2276. 
Comments  and  other  information 
received  will  be  available  for  public 
inspection  by  appointment,  horn  8  a.ni. 
to  4  p.m.  Monday  through  Friday,  at  the 
above  address. 

R3R  FURTHER  INFORMATION  CONTACT:  Dr. 
Marshall  A.  Howe,  Office  of  Scientific 
Authority,  at  the  above  address, 
telephone  703-358-1708. 

8UPPI.EMENTARY  INFORMATION:  CITES 
regulates  import,  export,  re-export,  and 
introduction  firom  the  sea  of  certain 
animal  and  plant  species.  Species  for 
which  trade  is  controlled  are  included 
in  one  of  three  appendices.  Appendix  I 
includes  species  mreatened  with 
extinction  that  are  or  may  be  affiected  by 
international  trade.  Appendix  II 
includes  species  that,  although  not 
necessarily  now  threatened  with 
extinction,  may  become  so  unless  the 
trade  is  strictly  controlled.  It  also  lists 
species  that  must  be  subject  to 
regulation  in  order  that  trade  in  other 
currently  or  potentially  threatened 
species  may  be  brought  under  efbctive 
control  (e.g.,  because  of  difficulty  in 
distinguishing  specimens  of  ciurently  or 
potentially  threatened  species  htim 
those  of  other  species).  Appendix  III 
includes  species  that  any  Party  country 
identifies  as  being  subject  to  regulation 
within  its  jurisdiction  for  purposes  of 
preventing  or  restricting  exploitation, 
and  for  which  it  needs  the  cooperation 
of  other  Parties  to  control  trade. 

In  a  March  1, 1996,  Federal  Register 
notice  (61  FR  8019),  the  Service 
requested  public  recommendations  or 
draft  proposals  to  amend  Appendix  I  or 
n  that  the  Service  might  consider 
proposing  on  behalf  of  the  United  States 
at  COPIO.  That  notice  described 
information  requirements  for  proposals, 
based  on  new  listing  criteria  adopted  by 
the  Parties  at  COP9.  After  receiving  and 
considering  recommendations  and 
proposals  received  in  response  to  that 
notice,  the  Service  announced,  in  an 
August  28, 1096,  Federal  Register 
notice  (61  FR  44324),  its  preliminary 
decisions  on  which  recommendations 
and  proposals  it  was  still  considering 
and  requested  addtional  information  on 
those.  The  deadline  for  submission  of 
proposals  to  the  CITES  Secretariat  for 
consideration  at  OCX'IO  is  January  10, 
1997. 


Reinterpietation  of  the  Listing  of  the 
Urial,  Ovis  vignei 

The  urial  of  the  central  Asian  steppes, 
a  species  of  sheep  popular  among  sport 
trophy  hunters,  has  been  included  in 
CITES  Appendix  I  since  1975.  Due  to 
uncertainty  about  the  taxonomic 
relationships  among  populations  of  this 
and  related  sheep  species,  there  has 
been  confusion  among  the  Parties  as  to 
the  precise  taxonomic  entity  intended 
for  protection  by  the  original  listing.  ^ 
The  history  of  this  situation  is  described 
in  detail  in  a  January  27. 1994,  Federal 
Roister  notice  (59  FR  3833).  In 
conducting  its  own  analysis,  the  Service 
earlier  concluded  that  the  original 
listing  applied  only  to  certain 
populations  (=  O.  v.  vignei)  in  India  and 
Pakistan  and  that  other  populations 
were  not  included  in  the  appendices. 
Import  of  Uriels  into  the  United  States 
has  been  guided  by  this  interpretation  of 
the  CITES  listing. 

A  worlung  group  of  the  CITES 
Animals  and  Nomenclatiue  Committees, 
in  consultation  with  the  lUCN  Caprinae 
Specialist  Group,  studied  this  problem 
and  attempted  a  fresh  assessment  of  the 
status  of  Ovis  vignei  populations  (based 
on  the  taxon  described  in  the 
nomenclatural  reference  for  mammals 
now  adopted  by  the  Parties:  "Mammal 
Species  of  the  World,"  Second  Edition, 
by  Wilson  and  Reeder).  On  the  basis  of 
this  assessment,  Germany  prepared  a 
draft  Appendix  I  listing  proposal,  which 
recommended  that  an  Appendix  I  listing 
was  appropriate  for  all  populations  of 
the  species.  The  Service  participated  in 
the  working  group  and,  at  the  time  of 
the  August  28  Federal  Registo-  notice, 
was  considering  the  possibility  of 
cosponsoring  the  proposal  prepared  by 
Germany  and  solicited  information  from 
the  pubUc  accordingly. 

At  the  meeting  of  the  CITES  Animals 
Committee  in  Prague.  Czech  Republic, 
in  September,  1996,  a  meeting  of  the 
CITES  Nomenclature  Committee 
considered  the  Ovis  vignei  issue.  The 
Nomenclature  Committee  concluded 
that  the  precise  taxonomic  entity 
intended  for  protection  by  the  original 
listing  could  not  be  determined  %vith 
certainty.  It  was.  therefore, 
recommended  that  the  current  listing  be 
interpreted  as  being  based  upon  the 
CITES-adopted  taxorramic  reference 
mentioned  above,  resulting  in  the  entire 
species  being  included  in  Appendix  I. 
The  Animals  Committee  endorsed  this 
interpretation.  In  Hght  of  this 
recommendation,  the  draft  proposal  for 
listing  in  Appendix  I  became  redundant 
and  Germany  decided  not  to  submit  the 
proposal. 
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The  Service  believes  the  United  States 
should  accept  this  reconunendation  of 
the  CITES  Nomenclature  and  Animals 
Committees  and  proposes  a 
OMTesponding  change  in  its 
interpretation  of  the  listing  of  Ovis 
vignei  in  50  CFR  Part  23.  This 
interpretation  would  become  effective 
90  days  alter  the  conclusion  of  COPIO. 
if  the  Parties  adopt  the  report  of  the 
Nomenclatiue  Committee.  Public 
comment  on  this  recommended  position 
is  solicited.  Under  the  new 
interpretation,  all  urial  specimens 
would  be  considered  to^  on  Appendix 
I.  and  imports  would  be  subiect  to  the 
nonoal  permitting  requirements 
applicable  to  species  included  in 
Appmdix  I. 

Inclusioa  of  Sturgeons  in  Appendix  II 

Sturgeons  (order  Acipenseri  formes) 
are  a  primitive  group  of  approximately 
25  species  of  fish,  whose  biological 
attributes  make  them  vulnerable  to 
intensive  fishing  pressure  or  other 
causes  of  elevated  adult  mortality.  Many 
species  of  sturgeons,  the  primary  source 
of  commercial  caviar,  have  experienced 
severe  population  declines  worldwide 
because  of  both  habitat  destruction  and 
overfaarvest  for  international  trade. 
Some  are  at  serious  risk  of  extinction. 
Two  species  in  the  United  States  (the 
shortnosed  sturgeon,  Acipenser 
brevirostrum,  and  pallid  sturgeon, 
Scaphirhynchus  albus)  are  listed  as 
endangered  under  the  Endangered 
Species  Act,  while  a  third  species  (the 
G^lf  sturgeon,  Acipenser  oxyrhynchus 
desotoi\  is  listed  as  threatened.  CITES 
presently  includes  two  species  in 
Appendix  I  and  one  in  Appendix  H  The 
closely  related  American  paddlefish, 
PoJyodon  spathula,  has  also  been 
included  in  Appendix  II  since  1992. 

Recently  attention  has  been  focussed 
on  conservation  problems  in  the 
Caspian  Sea,  which  is  the  source  of 
more  than  90  of  the  world  caviar  trade 
and  which  produces  the  highest  quality 
caviar.  Since  the  mid-1970*s  very 
marked  declines  in  the  populations  of 
all  six  of  the  Caspian  Sea's  sturgeon 
species  have  been  noted,  especially 
populations  of  the  most  heavily 
exploited  species:  Beluga  [Huso  huso), 
Russian  (Acipenser  gueldenstaedti\,  and 
stellate  (A.  stellatus)  sturgeons.  Five  of 
the  six  species  are  considered 
endangwed  by  the  "1996  lUCN  Red  List 
of  Threatened  Animals."  The  problem 
has  become  exacerbated  in  recent  years 
due  to  deteriorating  fishery  management 
and  enforcement  capabilities  in  the 
region,  resulting  in  harvests  that  far 
exceed  recommended  quotas. 

The  Scientific  Authority  of  Germany 
has  prepared  a  detailed  draft  proposal  to 


include  all  sp>ecies  of  sturgeons  not 
presently  included  in  the  appendices  in 
Appendix  II.  This  draft  proposal  was 
discussed  in  November  in  Moscow  at  a 
meeting  involving  the  Russian 
FMeration  and  several  former  Soviet 
Republics,  including  several  that 
participate  in  the  Caspian  Sea  sturgeon 
fishery:  Azerbaijan,  iCazakhstan,  and 
Turkmenistan.  The  meeting,  hosted  by 
the  Russian  Federation  State  Committee 
for  Environmental  Protection  and  the 
German  Scientific  and  Management 
Authorities  yielded  an  overwhelming 
acknowled^ent  of  the  severity  of  the 
threat  to  stuigecm  populaticms  in  the 
Caspian  Sea.  The  existance  of  a 
substantial  illegal  trade  in  caviar 
(estimated  to  constitute  up  to  80  percent 
of  the  trade)  that  has  resulted  in  a 
decrease  in  both  the  quality  and  price  of 
caviar  in  international  markets  also  was 
recognized. 

The  probable  outcome  of  this  meeting 
will  be  a  joint  proposal  from  Germany 
and  the  Russian  Federation  to  list  all 
species  of  sturgeons,  except  those 
already  included  in  Appendix  I.  in 
Appendix  II.  Such  a  listing  will  enable: 
(1)  The  implementation  of  management 
controls  necessary  to  stabilize  sturgeon 
populations  in  the  Caspian  Sea  and 
elsewhere  in  the  world;  and  (2)  betlw 
regulation  of  the  trade  by  importing 
countries,  especially  through  an 
improved  capability  for  distinguishing 
legal  from  illegal  caviar.  The  Service 
believes  that  the  United  States,  as  a 
range  state  for  some  of  the  most 
endangered  sturgeon  populations  and  as 
a  major  importer  of  caviar  products 
(between  50  and  60  metric  tons  per  year 
from  1992  through  1995),  should 
consider  co-sponsoring  this  proposal  if 
Germany  and  Russia  decide  to  advance 
it  The  Service  solicits  public  conunent 
on  this  potential  action,  . 

Fntnre  Actions  .•  ^I  •' .• 

The  Service  will  consider  all 
comments  received  in  writing  during 
the  comment  period  in  deciding 
whether  the  actions  considered  above 
are  appropriate.  Proposals  to  amend  the 
appendices  must  be  submitted  to  the 
CITES  Secretariat  by  January  10. 1997, 
for  consideration  at  COPlO  in  Harare, 
Zimbabwe,  June  1997.  In  February  1997, 
the  Service  will  publish  a  Federal 
Register  notice  announcing  decisions  on 
this  and  other  proposals  being 
considered  for  amending  the  appendices 
under  consideration. 

The  primary  authors  of  this  notice  are 
Or.  Marshall  A.  Howe,  Office  of 
Scientific  Authority  and  Dr.  Rosemarie 
Gnam,  Office  of  Management  Authority, 
under  the  authority  of  the  Endangered 


Species  Act  of  1973, 16  U.S.C.  1531  e< 
seq. 

Dated:  December  18. 1996. 
Maniudl  P.  Joms.  Jr., 
Acting  Director.  U.S.  Fish  and  Wiidlife 
Service. 
(PR  Doc.  96-32533  Filed  12-19-96;  8:45  am) 
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DEPARTIIENT  OF  COMMERCE 

National  Oceanic  and  Atmosptieilc 
Administration 

S0CFRPart622 
[LD.  120696E] 

Soutii  Atlantic  Fishery  Management 
CoOndl;  Public  Hearings 

agency:  National  Marine  Fisheries 

Service  (NMFS).  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACnON:  Public  hearings;  request  for 

comments. 

summary:  The  South  Atlantic  Fishery 
Management  Council  (Council)  will 
convene  10  public  hearings  on  Draft 
Amendment  8  to  the  Fishery  . 
Management  Plan  for  the  Snapfker- 
Grouper  Fishery  of  the  South  Atlantic 
Region  (FMP)  and  its  associated 
analyses  of  regulatiMy  and 
environmental  impacts,  including  a 
draft  supplemental  environmental 
in:pact  statement  (DSQS). 
OATES:  Written  comments  will  be 
accepted  until  5:00  p.m.  on  January  22, 
1997.  The  hearings  will  be  held  from 
January  6  to  January  17, 1997.  See 
SUPPLBIBirARY  MFORMATION  for  specific 
dates  and  times.  " 

AOORES8ES:  Written  comments  should 
be  sent  to  Bob  Mahood,  Executive 
Director.  South  Atlantic  Fishery 
Management  Coimcil.  One  Southpark 
Circle,  Suite  306,  Charleston,  SC  29407- 
4699.  Copies  of  the  draft  amendment 
and  SEIS  are  available  from  Susan 
Buchanan  at  803-571-4366.  The  draft 
amendment  and  DSEIS  will  also  be 
available  to  the  public  at  the  hearings. 
The  hearings  will  be  held  in  Florida, 
Georgia,  South  Carolina,  and  North 
Carolina.  See  8UPPI.BMBfTARY 
INFORMATION  for  locations  of  the 
hearings  and  special  accommodations. 
FOR  FURTHER  INFORMATKM  CONTACT: 
Susan  Buchanan.  Public  Information 
Officer,  803-571-4366;  Fax:  803-769- 
4520;  E-mail:  safrnc@safmc.nmfs.gov. 
SUPPt-EMBfTARY  INFORMATION:  The 
Council  will  hold  public  hearings  on 
Draft  Amendment  8  to  the  FMP  and 
associated  analyses  of  regulatory  and 
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environmental  impacts,  including  a 

Dsms. 

Amendment  8  included  the  following 
management  measures: 

1.  Limit  permit  holders  to  those  who 
can  demonstrate  landings  of  at  least 
1,000  lb  (454  kg)  of  snapper-grouper 
species  in  2  of  the  3  years  - 1993, 1994, 
and  1995,  and  have  held  a  valid 
snapper-grouper  permit  for  those  3rears. 

2.  Control  fishing  effort  l^ 
establishing  trip  limits  for  identified 
sub-unit  groups  of  species  within  the 
FMP's  management  unit. 

3.  Redefine  the  FMP's  definitions  of 
overfishing  and  optimum  yield  for  all 
species  in  the  snapper-grouper 
management  unit. 

4.  Increase  the  red  porgy  minimum 
size  Umit  from  12  indies  (30.5  cm)  total 
length  (XL)  to  14  inches  (36  cm)  TL  for 
recreational  and  commercial  fishermen 
and  estabhsh  a  recreational  fishery  bag 
Umit  of  two  red  porgy. 

5.  Increase  the  black  sea  bass 
ipinpmiim  size  limit  from  8  inches  (20.3 
cm)  TL  to  10  inches  (25.4  cm)  TL  for 
both  recreational  and  commorcial 
fishermen. 

6.  Designate  a  hladk.  sea  bass  Special 
Management  Zone. 

7.  Establish  a  recreational  fishery  bag 
limit  of  10  black  sea  bass. 

8.  Require  escape  vents  and  escape 
panels  with  degradable  fasteners  in 
black  sea  bass  pots. 

9.  Establish  measures  for  greater 
amberjack  that  would  extend  the  April 
closure  throughout  the  South  Atlantic 
EEZ  and  prohibit  sale  during  April, 
reduce  the  recreational  fishery  bag  limit 
to  one  fish  pter  person  per  day, 
implement  a  commercial  quota  to 
reduce  landings  by  21  percent  based  on 
average  landings  from  1986-1995, 
implement  a  500-1.000  lb  (227-454  kg) 
trip  limit,  change  the  start  of  the  fishing 
year  fium  January  1  to  July  1,  and 
prohibit  coring. 

10.  Estabhsh,  effiective  January  1, 
1996,  an  annual  commercial  quota  for 
vermilion  snapper  of  600,000  lb 
(272,155.  kg),  a  recreational  fishery  bag 
limit  of  five  fish  and  a  recreational 
fishery  minimum  size  limit  of  12  inches 
(30.5  cm)..  11.  Increase  the  gag  minimum 
size  Umit  from  20  inches  (50.8  cm)  TL 
to  24  inches  (61  cm)  TL  for  the 
commercial  and  recreational  fisheries, 
and  prohibit  ail  harvest  January  through 
March. 

12.  Require  logbook  reporting  by  the 
10th  of  the  mondi  following  the  month 
of  fishing  activity. 

13.  Establish  a  zone  in  the  South 
Atlantic  exclusive  economic  zone  (EEZ) 
through  which  vessels  carrying  fish 
traps  could  transit  if  they  have  valid 


Gulf  reef  fish  permits  and  fish  trap 
endorsements. 

14.  Restrict  vessels  with  bottom 
longline  gear  on  board  to  possessing 
only  snowy  grouper,  Warsaw  ^Duper, 
yellowedge  grouper,  misty  grouper, 
golden  titefish,  blueUne  tilefish,  and 
sand  tilefish. 

15.  Allow  use  of  one  bait  net  per  boat, 
up  to  50  ft  (1.S24  cm)  long  by  10  ft  (305 
cm)  high  with  a  stretched  mesh  size  of 
1.5  inches  (3.75  cm)  or  smaller;  also, 
allow  possession  and  use  of  cast  nets  for 
catching  bait. 

16.  Allow  species  within  the  snapper 
grouper  fishery  management  unit 
(whether  whole  or  fillets)  caught  in 
Bahamian  waters  in  accordance  with 
Bahamian  law,  to  be  possessed  on  board 
a  vessel  in  the  EEZ  and  landed  in  the 
United  States  provided  the  vessel  is  in 
transit  from  the  Bahamas  and  valid 
Balmmian  fishing  and  cruising  permits 
are  on  board. 

17.  Establish  an  aggregate  snapper- 
grouper  recreational  fishery  bag  limit  of 
20-25  fish  inclusive  of  all  species  in  the 
snapper-grouper  fishery  management 
unit. 

18.  The  Council  is  considering  a 
number  of  options  under  this  action  to 
reduce  fishing  mortaUty  including 
estabUshing  a  closure  of  the  South 
Atlantic  E^  fw  species  in  the  snapper- 
grouper  fishery  management  unit,  or 
implementing  a  trip  limit  for  all 
temperate,  mid-shelf  sna{^>er-grouper 
s[>ecies,  or  establishing  an  aggregate 
temperate  mid-shelf  s]}ecies  quota. 

The  hearings  will  begin  at  7  p.m.  and 
will  end  when  business  is  completed. 
The  dates  and  locations  are  scheduled 
as  follows: 

1.  Monday,  January  6, 1997^'ooler 
(Savannah  area)  Ramada  Inn,  301 
Governor  Treutlen  Drive,  Pooler,  GA 
31322;  telephone:  912-748-6464 

2.  Tuesday,  January  7, 1997— Comfort 
Inn  Oceanfront,  1515  N.  1st  Street, 
Jacksonville  Beach,  FL  32250; 
telephone:  904-241-2311 

3.  Wednesday,  January  8, 1997— 
HoUday  Inn,  1300  N.  Atlantic  Avenue, 
Cocoa  Beach,  FL  32931.  telephone:  407- 
783-2271 

4.  Thursday,  January  9, 1997— 
Sheraton  Hotel,  630  Clearwater  Park 
Road,  West  Palm  Beach,  FL  33401; 
telephone:  561-833-1234 

,   5.  Friday,  January  10, 1997 — Banana 
Bay  Resort,  4590  Overseas  Highway, 
Marathon,  FL  33401;  305-743-3500 

6.  Monday,  January  13, 1997— Town 
&  Country  Inn,  2008  Savannah 
Highway,  Charleston,  SC  29407; 
telephone:  803-571-1000 

7.  Tuesday,  January  14, 1997— 
HoUday  Inn,  1601  Virginia  Dare  Trail, 


Kill  Devil  HiUs,  NC  27948;  telephone: 
910-441-6333 

8.  Wednesday,  January  15, 1997 — 
Sheraton  Atlantic  Beach  Resort,  Salter 
Path  Road,  Atlantic  Beach,  NC  28512; 
telephone:  919-240-1155 

9.  Thursday.  January  16, 1997— 
Holiday  Inn,  4903  Market  Street. 
Wibnington.  NC  28405;  telephone:  910- 
799-1440 

10.  Friday.  January  17, 1997— Myrtle 
Beach  Martinique  Resort  &  Hotel,  7100 
N.  Ocean  Blvd.,  Myrtle  Beach,  SC 
29572;  telephone:  1-803-449-4441 

These  meetings  are  physically 
accessible  to  people  with  disabilities.  ~ 
Requests  for  sign  language 
interpretation  or  other  auxiliary  aids 
should  be  directed  to  the  Council  office 
(see  ADDRESSES)  by  December  30, 1996. 

Authority:  16^.S.C  1801  et  seq. 

Dated:  December  16, 1996. 
Gary  C  Matlock. 

Director.  Office  of  Sustainable  Fisheries. 
National  Murine  Fisheries  Service. 
(PR  Doc.  96-32282  Filed  12-19-96;  8:45  am] 


50CFRParte78 
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RIN064»-AH77 

Atlantic  Shark  Rsherlea;  Quotaa,  Bag 
Umlts,  Prohibttions,  and 
Requiramants. 

AGENCY:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceenic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Proposed  rule;  request  for 

comments. 

SUMMARY:  NMFS  proposes  changes  to 
the  regulations  governing  the  Atlantic 
sharic  fisheries  ihat  would:  Reduce 
commercial  quotas  and  recreational  bag 
limits;  establish  a  quota  for  small  coastal 
sharks;  prohibit  directed  commercial 
fishing  for,  and  landing  or  sale  of,  five 
species  of  sharks;  establish  a 
recreational  tag-and-release  only  fishery 
for  white  sharks;  prohibit  filleting  of   ■ 
sharks  at  sea;  and  restate  the 
requirement  for  species-specific 
identification  by  all  owners  or 
operators,  dealers,  and  tournament 
operators  of  all  sharks  landed  under  the 
fiamework  provisions  of  the  Fishery 
Management  Plan  for  Sharks  of  the 
Atlantic  Ocean  (FMP).  This  rule  would 
reduce  effective  fishing  mortality, 
Cacilitate  enforcement,  and  improve 
management. 
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OATCS:  Written  comments  on  this 
proposed  rule  are  invited  and  must  be 
received  on  or  before  Janaury  21. 1997. 
AOOncOOCS:  Ckinunents  on  the  proposed 
rule  should  be  sent  to,  William  T. 
Hogurth,  Qiief,  Highly  Migratory 
Spedes  Management  Division  (FCM4), 
Office  of  Sustainable  Tisheries,  NMFS, 
1315  East-West  Highway,  Silver  Spring, 
MD  20910,  (301)-713^2347,  fax  (301)- 
71»-t917.  Clearly  indicate  "ASF"  on 
the  envelope.  Copies  of  the 
Environmental  Assessment/Regulatory 
Impact  Review  (EA/RIR)  are  available 
from  the  same  address. 
FOR  FURTHB)  INFOflMATKM  CONTACT:  C 
Michael  Bailey  or  John  D.  Kelly,  301- 
713-2347.  FAX  301-713-1917. 
SUPKaCNTARY  INFORMATION:  The 
Atlantic  shark  fishery  is  managed  under 
the  FMP  prepared  by  NMFS  under 
authority  of  section  304(g)  of  the 
Magnuson-Stevens  Fishery 
Conservation  and  Management  Act 
(Magnuson-Stevens  Act)  and 
implemented  through  regulations  found 
at  50  CFR  part  678. 

The  proposed  rule  is  based  in  part  on 
recommendations  from  the  1994  Sharif 
Evaluation  Workshop  (SEW),  the  1995 
Shark  Evaluation  Report,  and  the  1996 
SEW.  The  proposed  rule  is  also  based, 
in  part,  on  comments  received  during  a 
series  of  public  scoping  meetings,  which 
NMFS  held  to  receive  comments  from 
fishery  participants  and  other  members 
of  the  public  regarding  issues  of  concern 
in  the  Atlantic  shark  fishery.  NMFS  also 
solicited  Mrritten  comments  as  part  of 
the  scoping  process. 

On  October  17, 1996,  the  Biodiversity 
Legal  Foundation  filed  a  petition  for 
rulemaking  with  NMFS.  The  petition 
specifically  requests  that  NMFS  reduce 
the  1997  lai^  coastal  shark  quota  by  50 
percent  and  reduce  the  recreational  bag 
limit  to  one  shark  per  vessel  per  day. 
When  the  petition  was  received,  this 
proposed  rule  was  already  in 
preparation.  NMFS  believes  that  this 
proposed  rule  adequately  addresses  the 
petition.  Copies  of  the  petition  are 
available,  (see  ADDRESSES) 

The  framework  provisions  of  the  FMP 
allow  the  Assistant  Administrator  (AA) 
to  make  adjustments  in  the  management 
measures  in  order  to  achieve  the 
objective  of  preventing  overfishing  as 
stated  in  the  FMP.  Members  of  the 
Shark  Operations  Team  (OT)  were 
consulted  and  some  members  have  been 
instrumental  in  the  formulation  of  this 
proposed  rule;  however,  this  action  is 
not  necessarily  based  on  suggestions 
made  by  the  OT  but  is  being  taken 
independently  by  the  AA  under 
authority  of  the  framework  provisions  of 
the  FMP  and  consistent  with  the 


provisions  of  305(c)  of  the  Magnuson- 
Stevens  Act. 

Quotas  and  Bag  Limits 

Commercial  Q^ota8 

Upon  implemoitatioB  of  the  FMP, 
large  coastal  shaiks  were  determined  to 
be  overfished  and  the  report  of  the  1996 
SEW  reiterated  that  the  stock  continues 
to  be  overfished.  NMFS  established 
commercial  quotas  for  Atlantic  large 
coastal  sharks  and  Atlantic  pelagic 
sharks  under  the  fiwneworic  provisions 
of  the  FMP.  These  quotas  apply  to 
federally  permitted  vessels.  For  the 
reasons  explained  below,  NMFS 
proposes  to  reduce,  as  interim  measures, 
aimual  quotas  to  the  following  levels, 
expressed  in  metric  tons  dressed  weight 
(mt  dw): 

Large  coastal  species  =  1,285  mt  dw 

Small  coastal  species  =  1,760  mt  dw 

Pelagic  species  ~  580  mt  dw 

NMFS  has  examined  possible 
commercial  quota  options  and  has 
determined  that  the  total  allowable 
catch  (TAC)  should  be  reduced,  as 
recommended  by  the  report  of  the  1996 
SEW  and  supported  by  some  members 
of  the  OT.  The  AA  is  required  to 
develop  a  strategy  designed  to  provide 
for  the  rebuilding  of  e^h  stock  or  stock 
complex  within  a  reasonable  period.  A 
new  stock  assessment  and  fishery 
evaluation  (SAFE)  report  will  be   . 
published  in  1997.  NMFS  has  initiated 
a  study  to  determine  the  potential 
effects  of  management  measures  other 
than  quota  and  bag  limit  reductions, 
such  as  minimimi  sizes  and  nursery  area 
closures,  on  fishing  mortaUty.  NMFS 
Intends  to  amend  the  FMP  within  one 
year,  to  incorporate  an  updated 
rebuilding  schedule.  At  that  tiipe,  the 
AA  will  reexamine  the  quota  levels  and 
decide  whether  to  adjust  quotas  and 
other  measures. 

NMFS  has  preliminarily  determined 
that  the  large  coastal  species  annual 
quota  of  2,570  mt,  which  became 
effective  January  1, 1994,  is  not 
efiiectlvely  reducing  mortality  of  the 
population  and  should  be  reduced  by  50 
percent.  This  represents  a  reasonable 
management  measure  for  reducing 
mortality,  in  Ught  of  the  absence  of  a 
rebuilding  schedule.  A  rebuilding 
schedule  may  suggest  the  need  for  a 
different  quota,  or  other  management 
measures  such  as  nursery/pupping  area 
closures  and  minimum  sizes,  that  could 
also  reduce  fishing  mortality. 

The  alternative  of  increasing  the 
commercial  quota  as  planned  in  the 
FMP  was  previously  rejected  on  the 
basis  of  recommendations  from  the  SEW 
and  members  of  the  OT.  The  1995  SEW 
concluded  that  "the  weight  of  evidence 


does  not  support  the  previous  (FMP) 
reconunendation  that  the  TAC  should 
automatically  increase."  Tlius,  the 
rebuilding  plan  outlined  in  the  FMP 
was  determined  to  be  inadequate  to 
achieve  the  goal  of  rebuilding  the  large 
coastal  sharks  resource  to  a  level 
consistent  with  producing  maximum, 
sustainable  yield  (MSY).  As  a  result, 
NMFS  has  rejected  planned  quota 
increases  for  1995  and  beyond. 

Large  reductions  in  the  established 
quota  will  likely  cause  displacement  for 
vessels  already  commercially  fishing  for 
large  coastal  sharks;  however,  a 
complete  closure  of  the  established 
directed  shark  fishery  for  large  coastal 
sharks  would  result  in  severe  financial 
hardships  for  vessels  already 
participating  in -the  fishery  and  could 
result  in  adcutlonal  displacement  of 
vessels  and  crews  from  the  large  coastal 
shark  fishery  into  other  fisheries, 
including  pelagic  and  small  coastal 
sharks. 

While  the  1996  SEW  focused  on  the 
large'coastal  sharic  species  group, 
declining  CPUE  and  Ufa  history 
characteristics  indicating  low 
productivity  for  pelaglcs  and  small 
coastals  suggest  that  a  prudent  approach 
is  also  warranted  for  these  groups.  No 
new  analyses  were  presented  upon 
which  to  modify  MSY  or  TAC  of  the 
pelagic  and  small  coastal  sharks. 
Therefore,  NMFS  proposes  to  set 
commercial  quotas  for  pelagic  sharks  for 
1997  and  beyond  at  the  current  aimual 
level  of  580  mt.  At  present,  no  quota  has 
been  established  for  the  small  coastal 
species  group.  Potential  displacement  of 
vessels  and  crews  from  the  large  coastal 
shark  fishery  into  otltsr  fisheries. 
Including  pelagic  and  small  coastal 
sharks,  warrants  a  risk-averse  strategy 
for  small  coastal  sharks.  Accordingly, 
NMFS  proposes  to  establish  a 
precautionary  quota  of  1,760  mt  dw  for 
the  small  coastal  species  group.  That 
quota  is  68  percent  of  the  TAC,  and 
represents  approximately  the  same 
percentage  split  between  commercial 
and  recreational  as  in  the  large  coastal 
management  group. 

The  current  landings  of  pelagic  and 
small  coastal  sharks  are  estimated  to  be 
lower  than  the  proposed  quotas.  When 
further  analyses  are  presented,  the  AA 
may  propose  a  different  quota  for  small 
coastal  sharks. 

Recreational  Bag  Limits 

NMFS  established  recreational  bag  . 
limits  for  Atlantic  large  coastal  sharks, 
Atlantic  small  coastal  sharks,  and 
Atlantic  pelagic  sharks  under  the 
framework  provisions  of  the  FMP.  These 
bag  limits  apply  to  all  vessels  fishing  in 
the  Exclusive  Economic  Zone  (EEZ). 
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The  current  bag  limits  are:  For  small 
coastal  sharks,  five  per  person  per  day; 
and  for  large  coastal  sharks  and  pelagic 
sharks  combined,  four  per  vessel  per 
trip.  For  the  reasons  explained  below, 
NMFS  proposes  to  reduce  bag  limits  to: 
Two  sharks  per  vessel  per  trip,  for  any 
combination  of  species. 

NMFS  has  examined  possible 
recreational  bag  limit  options  and  has 
determined  that  the  bag  limit,  as  well  as 
the  commercial  quota,  should  be 
reduced  as  an  additional  management 
measure  to  further  protect  and  conserve 
the  stocks.  Problems  in  accuracy  of 
species-speciBc  identification  of  sharks 
in  all  three  species  groups  by 
recreational  fishers  have  caused  concern 
by  NMFS  that  numerous  juvenile  large 
coastal  sharks  are  being  landed  and 
misidentiHed  as  small  coastal  species. 
In  addition,  continuing  concerns  about 
misidentification  have  prompted  NMFS 
enforcement  to  request  that  large 
coastal,  small  coastal  and  pelagic 
species  be  combined  for  bag  limit 
purposes. 

Pnriiibitioii  on  Directed  Fishing  Cor 
Selected  Species 

NMFS  has  determined  that  certain 
species  of  sharks  should  be  excluded 
from  directed  fishing  due  to  their 
vulnerability  to  overfishing  and/or  their 
slow  reproductive  and  growth  rates.  For 
these  reasons,  NMFS  is  concerned  about 
the  potential  development  of  a 
commercial  and/or  recreational  fishery 
for  these  species. 

The  whale  shark,  Rhincodon  typus, 
and  basking  shark,  Cetorhinus  maximus, 
are  not  subject  to  organized  commercial 
or  recreational  fishing  efforts.  Their 
habit  of  swimming  at  or  near  the  surface 
makes  them  vulnerable  to 
indiscriminate  killing.  The  status  of 
these  two  species  has  been  closely 
monitored  by  NMFS  since 
implementation  of  the  FMP  and  there 
have  been  only  incidental  interactions 
with  these  species.  NMFS  is  concerned 
about  the  potential  for  the  development 
of  commercial  and/or  recreational 
fisheries  that  could  target  these  highly 
vulnerable  fish.  NMFS  proposes  to 
remove  them  fixim  the  large  coastal 
species  group  and  make  them 
prohibited  species. 

Sand  Tiger  sharks,  Odontaspis  taurus, 
and  bigeye  sand  tiger  sharks, 
Odontaspis  noronhai,  exhibit  a  unique 
reproductive  quality,  in  that  the  first 
offspring  in  each  of  the  two  uteri 
hatches  internally  and  engages  in 
interuterine  sibUng  cannibalism.  The 
result  is  that  the  maximiun  number  of 
live  offspring  is  two.  Sand  tiger  sharks 
account  for  less  than  1  percent  of  the 
total  landings  of  sharks  in  the  directed 


large  coastal  shark  fishery;  they  are  not 
currently  targeted  by  recreational 
fishermen.  NMFS  is  concerned  about 
the  potential  for  further  development  of 
a  commercial  fishery  that  would  target 
these  highly  vulnerable  species.  NMFS 
proposes  to  remove  both  species  of  sand 
tiger  sharks  from  the  large  coastal 
species  group  and  make  them 
prohibited  species. 

Prohibition  en  Directed  Qmunerciai 
Fishing  for,  and  Landing  or  Sale  of, 
White  Sharks;  Allowance  fin- 
Recreational  Catch  And  Release 

The  white  shark,  Carcbarodon 
carcharias,  is  not  subject  to  organized 
directed  commercial  fishing  efforts.  The 
status  of  this  species  has  been  closely 
monitored  by  NMFS  since 
implementation  of  the  FMP  and  there 
have  been  only  a  small  numbw  of 
incidental  commercial  interactions  with 
this  species.  NMFS  is  concerned  about 
the  potential  for  development  of  a 
commercial  fishery  for  this  species. 
NMFS  proposes  to  remove  the  white 
shark  from  the  large  coastal  species 
group  and  make  it  a  conunercially 
prohibited  species. 

There  is,  in  parts  of  their  range,  an 
active  recreational  fishery  for  white 
shark.  NMFS  proposes  to  restrict  this 
fishery  to  tag-and-release  only,  provided 
that  the  fishermen  participate  in  a 
NMFS-approved  tag-and-release 
program.  Tags  may  be  obtained  through 
the  APEX  Predator  Investigation 
Ck>operative  Shark  Tagging  Program,  28 
Tarzwell  Drive,  Narragansett,  Rhode 
Island,  02882,  or  by  calling  (401)  782- 
3200. 

Prohibition  on  Filleting  of  Sharks  at 
Sea 

In  order  to  verify  species 
identification  for  reporting  purposes, 
the  regulation  proposes  to  prohibit 
filleting  of  sharks  at  sea.  NMFS 
enforcement  agents  have  been  unable  to 
identify  shark  parts  to  the  species  level 
on  several  occasions.  During  the 
previous  two  scoping  processes, 
commercial  and  recreational  fishermen, 
environmental  groups,  and  other 
interested  parties  were  asked  to 
comment  on  this  proposal.  All  affected 
groups  generally  supported  efforts  to  aid 
in  species  identification  to  strengthen 
the  database  and  to  help  enforcement 
efforts.  If  this  proposal  is  adopted, 
sharks  would  have  to  be  landed  and 
brought  to  the  point  of  first  landing  with 
the  flesh  attactwd  and  the  spinal 
coliunn  present.  Fishermen  would  be 
permitted  to  remove  the  bead  and  fins 
and  eviscerate  the  catch. 


Identification  , 

Species-specific  Identification  by  A/7 
Permit  Holders 

The  report  of  the  1994  SE>V  stated 
that  "the  greatest  impediment  to 
management,  monitoring  and  stock 
assessment  is  the  need  to  collect  more 
accurate  and  more  complete  information 
on  species  composition  of  the  catch. 
Approximately  80%  of  commercial 
shark  landings  are  classified  as 
unidentified  *  *  *."  The  rep<Mt  of  the  i 
1995  SEW  reiterated  this  concern, 
adding  that  "notable  improvements  in 
species-specific  catch  information  have 
been  made  for  a  portion  of  the  recent 
catches  through  observer  data 
collections." 

Species  identification  appears  to  have 
been  more  of  a  problem  in  the  South 
Atlantic  and  Gulf  of  Mexico  regions. 
Northeast  landings  indicate  a  greater 
prevalence  of  pelagic  species  in  the 
reported  landings.  In  the  recreational 
fisheries,  a  greater  proportion  of  the 
available  estimates  of  catch  have  been 
identified  to  species.  Species 
identification  of  all  sharks  landed  is 
required  by  the  existing  regulations. 
Section  678.5  requires  that  selected 
owners  or  operators,  dealers  and 
toumameiri  operators  submit  reports  on 
landings  by  species. 

Other  Issues 

NMFS  received  a  number  of 
comments  during  the  scoping  process, 
including  concerns  about  allowable  gear 
types,  the  possibility  of  time/area 
closures  for  sharks  (e.g.,  nursery/ 
pupping  grounds),  modifications  of  the 
fishing  season,  modifications  in  the  fin/ 
carcass  ratio,  requests  for  closure  of  the 
directed  longline  fishery,  requests  for 
closure  of  all  directed  fishing  during  the 
spring  pupping  season,  and  requests  to 
separate  blue  shailcs  [Prionace  glauca) 
from  the  pelagic  management  unit  and 
establish  a  separate  precautionary  quota 
for  them.  NMFS  beUeves  that  these 
issues  may  warrant  action;  however,  in 
the  interest  of  expedient  pubUcation  of 
the  elements  contained  in  this  rule, 
NMFS  has  determined  that  these  issues 
may  be  addressed  in  future  rulemaking. 
NMFS  intends  to  amend  the  FMP 
within  one  year,  and  to  reexamine  the 
need  for  an  annual  SAFE  report. 

NMFS  has  met  with  members  of  the 
Atlantic  States  Marine  Fisheries 
Commission  (ASMFC).  Based,  in  part, 
on  questions  posed  by  ASMFC 
members,  NMFS  has  accelerated  an 
ongoing  effort  to  identify  specific 
nursery/ pupping  areas  in  state- 
controlled  vraters.  Closing  shark  nursery 
areas  to  fishing  would  reduce  mortality. 
This  option  was  rejected  in  the  FMP 
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because  of  insuffici^t  knowledge  of 
specific  nursery  areas  and  the  adverse 
effect  closures  would  have  on  other 
fisheries,  such  as  the  shrimp  trawl 
fishery.  Since  detenninations  of  MSY, 
OY,  the  commercial  quotas,  and 
overfishing  are  based  on  estimates  of  the 
total  biomass  of  sharks  in  all  U.S.  waters 
(EEZ  and  state  waters),  it  was 
recommended  in  the  FMP  that  coastal 
states,  Puerto  Rico,  and  the  Virgin 
Islands  adopt  regulations  consistent 
with  the  federal  regulations.  State 
cooperation  is  essential  for  effective 
management.  Specifically,  it  was 
recommended  that  states:  Apply  bag 
limits  to  recreational  fishermen 
regardless  of  where  sharks  are  caught; 
adopt  the  specified  Federal  quotas; 
prohibit  filming  and  adopt  other 
measures  that  govern  how  and  when 
fins  may  be  landed;  prohibit  the  sale  of 
recreationally-caught  sharks  and  shark 
products:  and  cooperate  with  NMFS  to 
ensure  consistent  and  integrated 
permitting  and  data  collection  systems. 
Consistent  %vith  these  comments,  NMFS 
intends  to  continue  working  with  states 
to  develop  cooperative  management 
efforts. 

Claswfication 

The  AA  has  preliminarily  determined 
that  this  rule  is  necessary  for  the 
conservation  and  management  of  shark 
resources  in  the  Atlantic  Ocean  and  is 
consistent  with  the  national  standards 
and  other  provisions  of  the  Magnuson- 
Stevens  Act  and  other  applicable  law. 
This  proposed  rule  has  been 
preliminarily  determined  to  be  not 
significant  for  purposes  of  E.O.  12866. 
Copies  of  the  EA/RIR  are  available  (see 
ADDRESSES).  The  EA/RIR,  in 
combination  with  the  1996  SEW  Report, 
constitutes  the  annual  SAFE  Report. 

The  Assistant  General  Counsel  for 
Legislation  and  Regulation  of  the 
Department  of  Commerce  certified  to 
the  Chief  of  Advocacy  of  the  Small 
Business  Administration  that  this 
proposed  rule,  if  adopted,  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities  as 
follows: 

The  proposed  rule  would  reduce 
commercial  quotas  and  recreational  bag 
limits;  establish  a  quota  for  small  coastal 
sharks;  prohibit  directed  commercial  fishing 
for,  and  landing  or  sale  of,  five  species  of 
sharks;  establish  a  recreational  tag-and- 
release  only  fishery  for  white  sharks;  prohibit 
filleting  of  sharks  at  sea;  and  restate  the 
requirement  for  species-specific 
identification  by  all  owners  or  operators, 
dealers,  and  toiunament  operators  of  all 
sharks  landed  under  the  framework 
provisions  of  the  Fishery  Management  Plan 
for  Sharks  of  the  Atlantic  Ocean.  This  rule 
«*ould  reduce  effective  fishing  mortality. 


facilitate  enforcement,  and  improve 
managemeiiL 

Reducing  the  commercial  quota  is  not 
expected  to  have  a  significant  impact  on  a 
substantial  number  of  small  entities 
primarily  because  of  the  large  degree  of 
diversification  in  fishing  operations  that  exist 
in  the  fleet  and  the  already  short  shark 
fishing  season,  as  outlined  in  the  Regulatory 
Impact  Review. 

The  prohibition  of  fishing  for,  landing  or 
sale  of  whale,  basking,  and  sand  tiger  sharks 
will  not  adversely  a^ect  gross  revenue 
l)ecau8e  whale  and  basking  sharks  are  only 
incidentally  encountered  in  commercial 
fisheries  and  sand  tiger  sharks  are  not  a 
marketable  species  at  this  time.  The 
prohibition  of  fishing  for,  landing  or  sale  of 
white  sharks  will  not  adversely  aflect  gross 
revenue  because  they  are  only  incidentally 
encountered  in  the  commercial  fishery. 
Requiring  the  recreational  white  shark 
fishery  to  operate  under  a  catch  and  release 
program  may  reduce  the  willingness  of 
recreational  anglers  to  pay  for  a  fishing  trip. 
The  prohibition  on  filleting  of  sharks  at  sea 
will  have  little  economic  impact  but  will 
increase  costs  to  operators  through  increased 
labor  to  fillet  carcasses  once  in  port. 

Therefore,  it  is  concluded  that  these 
proposed  actions,  (Considered  separately  or  in 
aggregate,  will  not  have  a  significant  impact 
on  a  substantial  number  of  small  entities. 
Thus,  a  regulatory  flexibility  analysis  is  not 
required  for  these  actions. 

Notwithstanding  any  other  provision 
of  law,  no  person  is  required  to  respond 
to,  nor  shall  any  person  be  subject  to  a 
penalty  for  failure  to  comply  with,  a 
collection-of-information  siibject  to  the 
requirements  of  the  Paperwork 
Reduction  Act,  unless  that  collection  of 
information  displays  a  currently  valid 
OMB  Control  Number. 

This  proposed  rule  contains  no  new 
collection  of  information  that  is  subject 
to  the  Paperwork  Reduction  Act.  The 
proposed  rule  restates  requirements  that 
have  been  approved  by  the  Office  of 
Management  and  Budget  under  Control 
Number  0648-0016.  The  prohibitions 
section  is  being  reordered  to  group 
similar  or  associated  prohibitions.  In 
addition,  letters  are  being  replaced  by 
numbers  for  the  purposes  of 
clarification. 

List  of  Subiects  in  SO  CFR  Part  678 

Fisheries,  Fishing,  Reporting  and 
recordkeeping  requirements. 

Dated:  December  16, 1996. 
RoUanil  A.  Sduaitten.  ,«.  *..    ^ 

Assistant  Administrator  for  Fisheries, 
National  Marine  Fisheries  Service. 

For  the  reasons  set  out  in  the 
preamble,  50  CFR  part  678  is  proposed    , 
to  be  amended  as  follows: 

PART  678— ATLANTIC  SHARKS 

1.  The  authority  citation  for  part  678 
continues  to  read  as  follows:         r      .,, 


Amherity:  16  U.S.Q  1801  et  seq. 

2.  In  §  678.2,  the  definitions  for 
"Dress",  "Eviscerate",  and  "Fillet"  are 
added;  and  the  definition  for 
"Management  Unit"  is  amended  by 
removing  under  paragraph  (1),  "Basking 
sharks — Cetorhinidae",  "Basking  shark. 
Cetorhinus  maximus";  "Sand  tiger 
sharks — Odontaspididae",  "Bigeye  sand 
tiger,  Odontaspis  noronhaf',  "Sand  tiger 
shark,  Odontaspis  taurus"  and  "Whale 
sharks — Rhincodontidae",  "Whale 
shark,  Rhincodon  typus^',  and  by  adding 
a  new  paragraph  (4)  to  read  as  follows: 

{678.2    DeflnMont 


Dress  means  to  remove  head,  viscera, 
and  fins,  but  does  not  include  removal 
of  the  backbone,  halving,  quartering,  or 
otherwise  further  reducing  the  carcass. 

Eviscerate  means  removal  of  the 
alimentary  organs  only. 

Fillet  means  to  remove  slices  of  fish 
flesh,  of  irregular  size  and  shape,  from 
the  carcass  by  cuts  made  parallel  to  the  ~ 
backbone. 


Management  Unit 

•  •  * 

(4)  Prohibited  species: 
Basking  sharks  -  Cetorhinidae 
Basking  shark  -  Cetorhinidae  maximus 
Mackerel  sharks  -  Lamnidae 
White  sharks  -  Carcharodon  carcharias 
Sand  tiger  sharks  -  Odontaspididae 
Bigeye  sand  tiger  -  Odontaspis  noronhai 
Sand  tiger  -  Odontaspis  taurus 
Whale  sharks  -  Rhincodontidae 
Whale  shark  -  Rhincodon  typus 


§678.5    [Amended] 

3.  In  §678.5,  in  paragraph  (b)(l)(iv)(A) 
and  (B)  after  "market  category"  add  ", 
and  species,". 

4.  Section  678.7  is  revised  to  read  as 
follows: 

1678.7    ProNbltlorts. 

(a)  In  addition  to  the  general 
prohibitions  specified  in  §  620.7  of  this 
chapter,  and  except  as  permitted  under 
§678.29,  it  is  unlawful  for  any  person 
to  do  any  of  the  following: 

(1)  Fish  for,  purchase,  trade,  barter,  or 
possess  or  attempt  to  fish  for,  purchase, 
trade,  barter,  or  possess  the  following 
prohibited  species: 

Basking  sharks-Cetorhinidae 
-   Basking  shark,  Cetorhinus  maximus 
Mackerel  sharks-Lamnidae 
White  sharks- Carr/iarodon  carcharias 
Sand  tiger  sharks-Odontaspididae 
Bigeye  sand  tiger,  Odontaspis  noronhai 
Sand  tiger  shark,  Odontaspis  taurus 
Whale  sharks-Rhincodontidae 
Whale  shark,  Rhincodon  typus 

(2)  Fish  for  shark  without  a  vessel  pwmit 
as  specified  in$678.4(aMl)- 
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(3)  Purchase,  trade,  or  barter,  or  attempt  to 
purchase,  trade,  or  barter,  a  shark  from  the 
management  unit  without  an  annual 

dealer  permit,  as  specified  in 
§  678.4(a)(2). 

(4)  Falsify  information  required  in 
§  678.4(b)  and  (c)  on 

an  application  for  a  permit. 

(5)  Fail  to  display  a  permit,  as 
spedfled  in  §  678.4(h). 

(6)  Falsify  or  fail  to  provide 
information  required  to  be  maintained, 
submitted,  or  reported,  as  specified  in 
§678.5. 

(7)  Fail  to  make  a  shark  available  for 
inspection  or  provide 

data  on  eaten  and  effort,  as  required 
by  §  678.5(d). 

(8)  Falsify  or  fail  to  display  and 
maintain  vessel  identification,  as 
required  by  §  678.6. 

(9)  Falsify  or  fail  to  provide  requested 
information  regarding  a  vessel's  trip,  as 
specified  in  §  678.10(a). 

(10)  Fail  to  embark  an  observer  on  a 
trip  when  selected,  as  specified  in 

§  678.10(b). 

(11)  Assault,  resist,  oppose,  impede, 
harass,  intimidate,  or  interfere  with  a 
NMFS-approved  observer  aboard  a 
vessel  or  prohibit  or  bar  by  command, 
impediment,  threat,  coercion,  or  refusal 
of  reasonable  assistance,  an  observer 
from  conducting  his/her  duties  aboard  a 
vessel. 

(12)  Fail  to  provide  an  observw  with 
the  required  food,  accommodations, 
access,  and  assistance,  as  specified  in 
§  678.10(c). 

(13)  Remove  the  fius  fit)m  a  sharifw  and 
discard  the  remainder, 

as  specified  in  §  678.22  (a)(1). 

(14)  Possess  shark  fins,  carcasses,  or 
parts  aboard,  or  offload  shark  fins  from, 
a  fishing  vessel,  except  as  specified  in 

§  678.22,  or  possess  shark  carcasses  or 
parts  aboard,  or  offload  shark  fins, 
carcasses,  or  parts  from,  a  vessel,  except 
as  specified  in  §  678.22(a)(2)  and  (3). 

(15)  Fail  to  release  a  shark  that  will 
not  be  retained  in  the  manner  specified 
in  §  678.22(b). 

(16)  Land,  or  possess  on  any  trip, 
shark  in  excess  of  the  vessel  trip  limit, 
as  specified  in  §  678.22(c)(1). 

(17)  Transfer  a  shark  at  sea,  as 
specified  in  §  §  678.22(c)(2)  and 
678.23(e). 

(18)  Fillet  a  shark  at  sea,  as  specified 
in  §  678.22(d),  except  that  sharks  may  be 
eviscerated  and  the  head  and  fins  may 
be  removed. 

(19)  Exceed  the  bag  limits,  as 
specified  in  §678.23  (a)  through  (c),  or 
operate  a  vessel  with  a  shark  aboard  in 


excess  of  the  bag  limits,  as  specified  in 
§  678.23(d). 

(20)  Sell,  trade,  or  barter,  or  attempt 
to  sell,  trade,  or  barter,  a  shark  harvested 
in  the  EEZ,  except  as  an  owner  or 
operator  of  a  vessel  with  a  permit,  as 
specified  in  §  678.25(a),  or  sell,  trade,  or 
barter,  or  attempt  to  sell,  trade  or  barter, 
a  shark  fiom  the  management  unit, 
except  as  an  owner  or  operator  of  a 
vessel  with  a  permit,  as  specified  in 
§678.26. 

(21)  Purchase,  trade,  or  barter,  or 
attempt  to  purchase,  trade  or  barter, 
shark  meat  or  fins  from  the  management 
unit  from  an  owner  or  operator  of  a 
vessel  that  does  not  possess  a  vessel 
permit,  as  specified  in  §  678.26(b);  or 
sell,  trade,  or  barter,  or  attempt  to  sell, 
trade,  or  barter,  a  shark  from  the 
management  unit,  except  to  a  permitted 
dealer,  as  specified  in  §  678.26(d). 

(22)  Sell,  purchase,  trade,  or  barter,  or 
attempt  to  sell,  purchase,  trade,  or 
barter,  shark  finis  that  are 
disproportionate  to  the  weight  of 
carcasses  landed,  as  specified  in 

§  678.26(c). 

(23)  hiterfere  with,  obstruct,  delay,  or 
prevent  by  any  means  an  investigation, 
search,  seizure,  or  disposition  of  seized 
property  in  connection  with 
enforcement  of  the  Magnuson-Stevens 

Act. 

(24)  During  a  closure  for  a  shade 
species  group  it  is  prohibited  to  retain 
a  shark  of  that  species  group  aboard  a 
vessel  that  has  been  issued  a  permit 
under  §  678.4,  except  as  provided  in 

§  678.24(a),  or  sell,  purchase,  trade,  or 
barter  or  attempt  to  sell,  purchase,  trade, 
or  barter  a  shark  of  that  species  group, 
as  specified  in  §678.24. 
(b)    [Reserved] 

5.  In  §  678.22,  a  new  paragraph  (d)  is 
added  to  read  as  follows: 

§678.22   Harvest  limitations. 

«        •        *        *        * 

(d)  Filleting.  (1)  A  shark  bam  any  of 
the  three  management  units  that  is 
harvested  in  the  EEZ,  or  harvested  by  a 
vessel  that  has  been  issued  a  permit 
purauant  to  §  678.4,  may  not  be  filleted 
at  sea.  Sharks  may  be  eviscerated  and 
the  head  and  fins  may  be  removed. 

6.  In  §  678.23,  paragraph  (b)  is  revised 
to  read  as  follows: 

§67a23    Bag  limits 

***** 

(b)  Lar^  coastal,  small  coastal  and 
pelagic  species,  combined — 2  per  vessel 
per  trip. 


7.  In  §  678.24,  paragraph  (b)  is  revised 
to  read  as  follows: 


S678.24    Commercial 


(b)  Semiannuoy.  The  following  commercial 
quotas  apply: 

(1)  For  the  period  January  1  through  )une 
30: 

(i)  Large  coastal  species— 642  metric  tons, 
dressed  weight 

(ii)  Small  coastal  species — 880  metric  tons, 
dressed  weight. 

(iii)  Pelagic  8pecies~290  metric  tons, 
Pressed  weight 

(2)  For  Ae  period  July  1  through  December 
31: 

(i)  Large  coastal  specie8--642  mebic  tons, 
dressed  weight 

(ii)  Small  coastal  species-8M  metric  tons, 
dressed  weight 

(iii)  Pelagic  species — 290  metric  tons, 
dressed  %veight 


8.  Section  678.29  is  added  to  read  as 
follows: 

I67&20   Tag-and-retease program. 

(a)  Notwithstanding  other  provisions 
of  this  part,  an  angler  may  fish  for,  but 
not  retain,  white  ^arks  with  rod  and 
reel  only  under  a  tag  and  release 
program,  provided  the  angler  tags  all 
white  shuks  so  caught  with  tags  issued 
under  this  sectim,  and  releases  and 
returns  such  fish  to  the  sea  immediately 
after  tagging  and  with  a  minimum  of 
injury.  To  participate  in  this  program, 
an  angler  must  obtain  tags,  reporting 
cards,  and  detailed  instructions  for  their 
use  from  NMFS. 

(b)  Tags  (Gained  from  sources  oth«- 
than  NMFS  may  be  used  to  fish  for 
white  sharks  provided  the  angler  has 
registered  each  year  with  the 
Cooperative  Shark  Tagging  Program  and 
the  NMFS  program  manager  has 
approved  the  use  of  tags  from  that 
source.  Anglers  using  an  alternative 
source  of  tags  and  wishing  to  tag  white 
sharks  can  call  or  write  NMFS. 

(c)  Anglers  registering  for  the  white 
shark  tagging  program  are  required  to 
provide  their  name,  address,  phone 
nimiber,  and,  if  applicable,  identify  the 
alternate  source  of  tags. 

(d)  If  NMFS-iasued  or  NMFS- 
approved  tags  are  not  on  board  a  vessel 
that  fishes  for  white  sharks,  all  anglers 
on  board  that  vessel  are  deemed  to  be 
ineligible  to  fish  under  this  section. 
(FR  Doc  96-32387  Filed  12-19-96;  8:24  am) 
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DEPARTMENT  OF  AQMCULTURE 

Fbrsst  SarviM 

OTMUghwiy  V«hiei»  (OHV) 
ManagiMMnt  on  ttw  DanM  Boon* 
NUiOfMl  FOTMt,  KY 

AOeiCY:  Forest  Service.  USDA. 
ACTKM:  Notice  of  Intent  to  prepare  an 
environmental  impact  statement. 

summary:  The  Daniel  Boone  National 
Forest  (Agency)  will  prepare  a  draft  and 
final  environmental  impact  statement 
(EIS)  to  amend  its  Forest  Land  and 
Resource  Management  Plan  (Ftaest 
Plan)  to  establish  management  direction 
Ft»est-wide  to  allow  off-highway 
vehicles  (OHV)  only  on  routes 
designated  in  those  areas  of  the  Forest 
appropriate  for  that  type  of  use  on 
National  Forest  System  lands. 
Management  Areas  (MA)  identified  as 
incompatible  to  OHV  use  are;  MA-1; 
Beaver  Creek  Wilderness;  MA-2,  Clifty 
Wilderness;  MA-4.  Red  River  G<Hge 
Geological  Area;  MA-«,  Rock  Creek 
Research  Natural  Area. 

All  future  designated  or  constructed 
routes  would  undergo  a  separate,  site- 
specific,  environmental  analysis, 
including  the  opportunity  for  public 
involvement  Ail  designated  routes 
should  meet  Forest  Service  Handbook 
2309.18  (Trail  Management  Handbook) 
OHV  route  standards. 

The  existing  Forest  Plan,  approved  on 
September  27, 1985,  has  a  policy  of 
permitting  OHV  use  Forest-wide  except 
where  pr^bited  to  protect  resources. 
Since  the  Forest  Plan  was  approved, 
many  changes  have  occurred  that  have 
prompted  the  Agency  to  consider 
changing  this  policy  before  the 
scheduled  Forest  Plan  revision.  Changes 
include,  greater  recreational  OHV  use 
than  anticipated  in  analysis  for  the 
existing  Forest  Plan;  an  expanded 
variety  of  OHVs;  the  potential  for 
adverse  effects  to  threatened  and 
endangered  species  found  on  the  Daniel 


Boone  National  Forest,  and  discoveries 
of  additional  populations  of  threatened 
and  endangered  species;  and, 
appropriated  funding  below  what  was 
anticipated  in  the  Forest  Plan. 

The  Agency  invites  written  conunents 
and  suggestions  within  the  scope  of  the 
analysis  described  below.  In  addition, 
the  Agency  gives  notice  that  a  full 
environmental  analysis  and  decisian 
making  process  will  occxa  on  the 
proposal  so  that  interested  and  afiiscted 
people  are  aware  of  how  they  may 
participate  and  contribute  to  the  final 
decision. 

DATES:  Comments  concerning  the  scope 
of  this  analysis  should  be  received  by 
February  14, 1997. 

ADDRESSES:  Submit  written  comments 
to  Forest  SQp>ervisar,  Daniel  Boone 
National  Forest,  1700  Bypass  Road. 
Winchester.  KY  40391. 
FOR  FURTHER  INFORMATION  CONTACT: 
Jorge  Hersel,  Dispersed  Recreation 
Specialist,  Daniel  Boone  National 
Forest,  1700  Bypass  Road,  Winchester, 
KY  40391,  or  by  calling  (606)  745-3182. 
RESPONSniE  OFFtCtAL:  The  Forest 
Supervisor  for  the  Daniel  Boone 
National  Forest,  located  at  1700  Bypass 
Road,  Winchester.  KY  40391,  is  the 
Responsible  Official  for  this  action. 

SUPPI.EMENTARY  MFORMATKM: 
Purpose  and  Need  for  Actkm 

Current  Forest  policy  permits  OHV 
use  Forest-wide  except  where 
prohibited  to  protect  resource  values 
(FLMP,  IV-5).  This  use  includes  cross- 
coimtry  travel  as  well  as  trail  and  road 
use.  Resource  protection  measures 
include  closing  or  restricting  either  large 
areas  or  specific  trails. 

In  recent  yeare  the  Forest  Service  has 
noticed  an  increase  in  OHV  use  on  the 
Forest  with  a  corresponding  increase  in 
impacts  on  resources.  The  increased 
impacts  include  an  increased  potential 
for  adverse  effects  to  a  number  of 
threatened  and  endangered  species. 
Because  of  this,  and  the  fact  that  the 
process  to  complete  a  non-significant 
amendment  to  the  Forest  Plan  should  be 
completed  faster  than  it  takes  to  revise 
the  entire  Forest  Plan,  the  Forest  Service 
feels  that  it  is  essential  to  change 
management  direction  on  this  issue 
prior  to  the  completion  of  the  Forest 
Plan  revision. 

The  Forest  Service  is  legally  directed 
to  provide  wise  use  of  the  resources  as 


long  as  it  does  not  lead  to  the  overall 
detriment  of  the  resources.  The  Agency 
has  noticed  an  increase  in  user- 
developed,  cross-country  trails  and  hill 
climbs.  These  types  of  general  use  seem 
to  be  contributon  to  much  of  the 
resource  impacts  we  have  identified  on 
National  Forest  System  lands.  Although 
the  impacts  to  a  number  of  individual 
sites  have  been  repaired,  one  of  our 
concerns  is  that  trail  maintenance,  land 
restoration,  and  enforcement  of 
restrictions,  have  not  kept  up  with  the 
increased  level  of  use  and  its 
corresponding  impacts. 

In  recent  contacts  with  the  public 
Mrith  regards  to  the  Forest  Plan  revision, 
the  issue  of  OHV  management  on  the 
National  Forest  was  identified  as  one  of 
the  major  issues.  Chie  to  the  large 
niunber  of  OHVs  in  use  on  the  Forest, 
the  Forest  Service  has  observed, -and 
membera  of  the  public  have  brought  to 
our  attention,  areas  of  soil  erosion, 
sediment  washed  into  streams  and 
lakes,  and  possible  direct  and  indirect 
impacts  to  federally  threatened  and 
endangered  species.  Specific  areas  of 
concern  include  the  Cimiberland  River 
drainage,  with  its  large  numbera  of 
fiederally-listed  threatened  and 
endangered  aquatic  species,  and  areas 
near  federally-listed  threatened  and 
endangered  bat  hibemacula  and 
maternity  sites. 

^  Our  existing  policy  was  based  on 
conditions  that  existed  at  the  time  of  the 
development  of  the  present  Forest  Plan. 
Since  that  Plan  was  approved  in  1985, 
many  changes  have  occurred,  such  as: 

•  Increased  interest  in  recreational 
OHV  use. 

•  Increased  dependence  on  OHVs  as 
a  means  of  transportation  for  .day-to-day 
activities. 

•  An  expanding  variety  of  OHVs, 
such  as  4X4s,  quad  nmners.  railcara, 
and  motorcycles;  and  the  difference 
between  street  legal  vehicles  and  non- 
street  legal  vehicles. 

•  New  information  on  threatened  and 
endangered  species,  and  the  discoveries 
of  additional  populations  of  listed 
species. 

•  The  appropriations  of  trail 
construction  and  maintenance  funds 
have  not  kept  pace  with  the  increased 
OHV  use. 

Some  factors  that  add  to  the 
complexity  of  managing  OHV  use  on  the 
Daniel  Boone  include,  Uie  lack  of 
designated  routes  in  the  National  Forest; 
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the  difficulty  Forest  Service  Law 
Enforcement  Officers  have  enforcing 
restiictians  on  a  large  area  of  land;  the 
scattered  ownership  pattern  of  the 
National  Forest;  the  difierent  types  of 
OHVs  with  their  different  trail  needs; 
the  &ct  that  some  OHVs  are  legal  for  use 
on  public  roads  and  some  are  not;  and, 
the  use  of  small  OHVs  by  local 
residents,  himters  and  anglers  for 
gmeral  transportation  in  and  aroujul  the 
National  Forest. 

Due  to  the  complexities  of  this  issue 
and  the  potential  for  adverse  effects 
oocutring  related  to  the  recreation 
activity,  a  diange  in  management 
direction  is  needed  to  more  effectively 
manage  this  use,  prevent  impacts  to  soil 
and  water  resources,  and  prevent 
possible  adverse  effects  to  aquatic 
threatened  and  endangered  species. 

Prapoaed  Action 

The  Forest  Service  is  proposing  to 
amend  the  Forest-wide  management 
direction  to  allow  OHV  use  only  on 
designated  routes  in  areas  of  the  Forest 
compatible  with  OHV  use.  Management 
Areas  (MA)  identified  as  incompatible 
to  OHV  use  are;  MA-1,  Beaver  Creek 
Wilderness;  MA-2,  Clifty  Wilderness; 
MA-4,  Red  River  Gorge  Geological  Area; 
MA-0.  Rock  Creek  Research  Natural 
Area. 

All  currently  designated  trails  and 
roads  v^ere  OHVs  are  designated  as  an 
appropriate  use  will  be  included  in  this 
analysis.  However,  all  future  routes  to 
be  designated  or  constructed  will 
imdergo  a  separate  site-specific 
environmental  analysis,  including  the 
opportunity  for  public  involvement.  All 
designations  should  meet  Forest  Service 
Handbook  2300.18  (Trail  Management 
Handbook)  OHV  route  standards. 

Based  on  considerations  of  timing, 
and  anticipated  changes  to  Forest  Plan 
goals,  objectives,  and  outputs,  this 
proposal  is  anticipated  to  residt  in  a 
non-significant  amendment  to  the  Forest 
Plan  that  will  incorporate  new 
management  direction  for  using  OHVs 
On  National  Forest  System  lands.  It  is 
anticipated  that  decisions  made  in  this 
study  will  be  incorporated  into  the 
Forest  Plan  revision. 

The  scope  of  the  proposed  action  does 
not  include  the  following: 

•  Changes  in  management  areas  and 
land  allocations  associated  with  OHV 
use.  They  will  be  dealt  with  in  the 
revision  process. 

•  The  designation  of  new  OHV 
routes.  Designation  of  additional  routes 
would  occur  as  a  site  specific  anal3rsis 
and  decision-making  process  is 
completed  for  each  route,  and  is  outside 
the  scope  of  this  project  ^ .  ^ 


•  The  use  of  OHVs  on  county  or  state 
roads.  It  is  outside  the  jurisdiction  of 
this  agency  to  close  or  otherwise 
regulate  such  use  on  these  roads. 

•  The  use  of  "street  legal"  OHVs  on 
Forest  Development  Roads  open  to- the 
general  public. 

Preliminary  Issues 

The  comments  received  in  the 
contacts  with  the  public  and  internal 
discussion  indicated  the  following 
preliminary  issues  associated  with  OHV 
management  on  the  Forest: 

•  Unacceptable  resource  impacts  are 
occurring  in  some  areas,  due  to 
imrestricted  OHV  use  on  the  Forest. 

•  OHV  use  has  increased  in  the  last 
few  years  and  indications  are  this  that 
trend  will  continue. 

•  User  developed  trails  are  growing  in 
niunber,.some  in  inappropriate 
locations. 

•  Conflict  among  trail  users  is 
occurring. 

•  There  is  an  extensive  road  system, 
existing  on  National  Forest  System 
lands,  that  is  outside  the  jurisdiction  of 
the  Forest  Service. 

•  Restrictions  on  OHV  use  on 
Naticnal  Forest  System  lands  may  have 
an  efiiect  on  local  economies. 

•  Restrictions  on  OHV  use  in  some 
areas  may  cause  increased  use  in 
unrestricted  areas,  with  additional 
impacts  to  resources  in  those  areas. 

•  Funding  appropriations  for  law 
enforcement,  tr^  construction,  and  trail 
maintenance  have  not  kept  pace  with 
the  increase  in  OHV  use  on  the  Daniel 
Boone  National  Forest. 

•  Potential  adverse  effects  to  T&E 
species,  especially  aquatic-related 
species. 

Public  participation  will  be  especially 
important  at  several  points  during  the 
analysis.  The  first  point  is  during  the 
scoping  process  (40  CFR  1501.7).  The 
Forest  Service  will  be  seeking 
information,  comments,  and  assistance 
from  Federal,  State,  and  local  agoides 
and  other  individuals  or  organizations 
who  may  be  interested  in  or  affected  by 
the  proposed  action.  This  input  will  be 
used  in  preparation  of  the  draft 
environmental  impact  statement  (DEIS). 
The  scoping  process  includes: 

1.  identimng  potential  issues. 

2.  Identifying  issues  to  be  analyzed  in 
depth. 

3.  Eliminating  insignificant  issues  or 
those  which  have  been  covered  by  a 
relevant  previous  environmental 
anal^is. 

4.  Exploring  additional  alternatives. 

5.  Identifying  potential  environmental 
effects  of-the  prqposed  action  and 
alternatives  (i.e.,  direct,  indirect,  and 
cumulative  effiects  and  connected 
actions). 


Comments  submitted  during  the 
scoping  process  should  be  in  writing. 
They^ould  be  specific  to  the  action 
being  proposed  and  should  describe  as 
cleany  and  completely  as  possible  any 
issues  the  commenter  has  with  the 
proposal. 

Trie  IMS  is  expected  to  be  filed  with 
the  Environmental  Protection  Agency 
and  to  be  available  for  public  comment 
by  May  1997.  At  that  time,  the 
Environmental  Protection  Agen^  will 
publish  a  notice  of  availability  of  the 
DEIS  in  the  Federal  Register.  The 
comment  period  on  the  DEIS  will  be  60 
days  from  the  date  the  Environmental 
Protection  Agency  publishes  the  notice 
of  availability  in  the  Fedwal  Register. 
The  Forest  Service  believes,  at  this 
early  stage,  it  is  important  to  give 
reviewers  notice  of  several  omui  rulings 
related  to  public  pertidpation  in  the 
environmental  review  process.  First, 
reviewers  of  DEIS  must  structure  their 
participation  in  the  environmental 
review  of  the  proposal  so  that  it  is 
meaningful  and  alerts  an  agency  to  the 
reviewer's  position  and  contentions. 
Vennont  Yankee  Nuclear  Power  Corp.  v. 
NRDC.  435  U.S.  519.  553  (1978).  Also, 
environmental  objections  that  could  be 
raised  at  the  DEIS  stage  but  that  are  not 
raised  until  after  the  completion  of  the 
final  Environmental  Impact  Statement 
(FEIS)  may  be  waived  or  dismissed  by 
the  courts.  City  of  Angpon  v.  Model.  803 
F.  2d  1016, 1022  (9th  Cir.  1986)  and 
Wisconsin  Heritage.  Inc.  v.  Harris,  490 
F.  Supp.  1334, 1338  (E.D.  Wis.  1980). 
Because  of  these  court  rulings,  it  is  very 
important  that  those  interested  in  this 
proposed  action  participate  by  the  close 
of  the  60-day  comment  period  so  that 
substantive  comments  and  objecticms 
are  made  available  to  the  Forest  Service 
at  a  time  when  it  can  meaningfully 
consider  them  and  respond  to  them  in 
the  FEIS. 

To  assist  the  Forest  Service  in 
identifying  and  considering  issues  and 
concerns  on  the  proposed  action, 
comments  on  the  DEIS  should  be 
specific  as  possible.  It  is  also  helpful  if 
the  comments  refer  to  specific  pages  or 
chapters  of  the  draft  statement. 
Comments  may  also  address  the 
adequacy  of  the  DEIS  or  the  merits  of 
the  alternatives  formulated  and 
discussed  in  the  statement.  Reviewers 
may  wish  to  refer  to  the  Council  on 
Environmental  Quality  Regulations  for 
implementing  the  procedviral  provisions 
of  the  Nati(»ial  Environmental  PoUcy 
Act  at  40  CFR  1503.3  in  addressing 
these  points. 

After  the  comment  periods  ends  on 
the  DEIS,  the  comments  will  be 
analyzed,  considered,  and  responded  to 
by  die  Forest  Service  in  preparing  the 
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FEIS.  The  FEIS  is  schediiled  to  be 
completed  in  October.  1997.  The 
responsible  official  will  consider  the 
oomments,  responses,  environmental 
consequences  discussed  in  the  FEIS, 
and  apphcable  laws,  regulations,  and 
polidias  in  making  a  decision  regarding 
this  amendment  to  the  Forest  Plan.  The 
responsible  official  will  dociiment  the 
decision  and  reasons  for  the  decision  in 
the  Record  of  Decision.  That  decision 
will  be  subject  to  appeal  in  accordance 
with  36  CFR  217. 

Dated:  Dacombo'  16, 1996. 
BanlaBlBT.  Warthii^lloo. 
Fonst  Supervisor. 

[FR  Doc.  96-32324  Plied  12-19-96;  8:45  am] 
I  ooot  uf-ti-m 


Yettowstooe  Pipeline  Mteeouta  to 
Thompeon  Falls  Reroute,  Lolo  National 
Foraet;  Mbierai,  Msaoula,  and  Sanders 
Countlea,  ilT 

AQiNCY:  Forest  Service.  USDA. 
ACTION:  Notice;  intent  to  prepare 
environmental  impact  statement. 

BUMMABY;  The  Forest  Service  will 
prepare  an  environmental  impact 
statement  (EIS)  for  a  proposal  by  the 
Yellowstone  Pipeline  Company  to  build 
a  new  section  of  10-inch  or  12-inch 
petroleum  products  pipeline  between 
Missoula  and  Thompson  Falls. 
Montana. 

DATES:  Initial  comments  concerning  the 
scope  of  the  analysis  should  be  received 
in  writing  no  later  than  January  31. 
1997. 

ADDRESSES:  Send  written  comments  to 
Charles  C.  Wildes,  Forest  Supervisor. 
Lolo  National  Forest.  Building  24,  Fort 
Missoula,  Missoula,  MT  59804. 
FOR  FURTHER  INFORMATION  CONTACT: 
Terry  Egenhoff,  Environmental 
Coordinator,  Lolo  National  Forest,  as 
above,  or  phone:  (406)  329-3833. 
SUPPl-BIBfTARY  MFORMATION:  The 
Yellowstone  Pipe  Line  Company  fYPL) 
proposes  to  bviild  a  new  pipeline  section 
between  Missoula  and  Thompson  Falls, 
Montana.  The  new  pipe  would  be  10- 
inch  or  12-inch  nominal  diameter.  YPL 
has  submitted  an  application  for  a 
special-use  permit  for  the  proposed 
pipeline  to  \he  Forest  Service.  YPL's 
application  proposes  for  study  a 
primary  corridor  and  two  alternative 
corridore.  The  primary  corridor  is  about 
75  miles  Icmg,  following  the  Clark  Fork 
Valley  bottcnn  to  Alberton,  Montana, 
then  along  the  Ninemile  Divide  ridges 
and  crossing  the  upper  Ninemile  Valley 
to  Siegel  Mountain,  then  along  the  Clark 
Foric  Valley  bottom  to  Plains,  Montana. 
The  first  alternative  corridor  runs  along 


the  OaA  Fork  Valley  bottom  past  St. 
Regis,  Montana,  then  along  ridges  north 
to  Plains  for  about  90  miles.  The  second 
alternative  corridor  is  about  65  miles 
long,  and  is  the  same  as  the  primary 
corridor  except  that  it  follows  the 
Ninemile  Valley  bottom  instead  of  the 
Ninemile  Divide  ridge.  The  proposed 
corridors  could  require  the  use  of  18  to 
35  miles  of  National  Forest  System 
lands.  The  Forest  Service  is  the  only 
Federal  agency  which  manages  lands 
within  the  proposed  corridore. 

The  purpose  of  this  proposal  is  to 
reconnect  an  existing  pipeline  which 
now  has  a  section  out  of  service.  The 
Yellowstone  Pipeline  is  a  common 
carrier  delivering  petroleiun  products 
from  refineries  in  Billings,  Montana,  to 
points  west  including  Spokane. 
Washington.  The  pipeline  terminates  in 
Moses  Lake.  Washington.  The  proposed 
new  section  would  replace  an  existing 
section  through  the  Flathead  Indian 
Reservation.  That  section  has  been 
decommissioned  following  expiration  of 
an  easement  grant  from  the  Bureau  of 
Indian  Affairs  across  trust  lands  situated 
on  the  Flathead  Indian  Reservation. 
Petroleiun  products  are  now  transported 
west  of  Missoula  by  a  variety  of 
methods  including  railroad,  highway, 
and  pipeline  systems.  The  proposed 
reroute  would  replace  those  oirrent 
transportation  methods  with  a  fully 
functional  pipeline,  which  may  have 
econranic,  environmental,  and  safety 
advantages  over  the  current 
transportation  methods. 

The  decision  to  be  made  by  the  Forest 
Service  is  whether,  and  if  so.  imder 
what  terms  and  conditions,  to  authorize 
the  use  of  National  Forest  System  lands 
for  constructing,  operating,  and 
maintaining  a  hazardous  liquids 
pipeline  section  between  Missoula  and 
Thompson  Falls.  The  Forest  Service 
authority  for  this  type  of  permit  is 
Section  28  of  the  Mineral  Leasing  Act. 

The  responsible  official  who  will 
make  decisions  regarding  National 
Forest  System  lands  bas«l  on  this  EIS 
is  Charles  C.  Wildes,  Forest  Supervisor, 
Lolo  National  Forest,  Building  24,  Fort 
Missoula,  Missoula,  MT  50804.  He  will 
decide  on  this  proposal  after 
considering  comments  and  responses, 
environmental  consequences  cUscussed 
in  the  Final  EIS,  and  applicable  laws, 
regulations,  and  policies.  The  decision 
and  reasons  for  the  decision  will  be 
documented  in  a  Record  of  Decision. 

The  Forest  Service  is  the  lead  Federal 
agency  for  preparing  this  EIS.  Several 
other  agencies  may  have  permitting  ot 
licensing  authority  and  may  make 
separate  decisions  based  on  this  EIS. 
The  Forest  Service  wiU  cooperate  with 
State  and  local  agencies  to  prepare  a 


single  EIS  to  meet  as  best  as  possible  all 
agencies'  permitting  and  consiiltation 
needs.  The  Forest  Service  is  developing 
a  memorandum  of  understanding  to  that 
effect  with  several  agencies.  The 
Montana  Department  of  Environmental 
Quality  will  be  the  lead  State  agency. 

Other  agencies  which  may  have 
permit  or  license  issuing  authority  over 
the  proposed  pipeline  include: 
Federal  Agencies:  Bureau  of  Land 

Management,  Army  Corps  of 

Engineers,  Federal  Highway 
"*  Administration,  Federal 

Communications  Commission; 
State  Agencies:  Montana  Department  of 

Environmental  Quality,  Montana 

Department  of  Natural  Resources; 
Local  Agencies:  Missoula  County 

Commission,  Sandere  County 

Commission,  Mineral  County 

Commission,  Missoula  Soil 

Conservation  District,  Eastern  Sandere 

County  Conservation  District,  Mineral 

County  Conservation  District. 

Agencies  or  governments  which  may 
have  consultation  responsibilities  or 
special  expertise  in  this  matter  include 
the  U.S.  Fish  and  WUdhfe  Service.  U.S. 
Environmental  Protection  Agency. 
UDOT  Research  and  Special  Programs 
Administration  Office  of  Pipeline 
Safety,  Confederated  Salish  and 
Kootenai  Tribes  of  the  Flathead  Nation, 
Montana  Department  of  Transportation, 
Montana  Department  of  Fish  Wildlife 
and  Parks,  Montana  State  Historic 
Preservation  Office,  Missoula  Coimty 
Weed  Control  Board,  Sanders  County 
Weed  Control  Board,  Mineral  Country 
Weed  Control  Board.  Missoula  Qty/ 
Coimty  Office  of  Planning  and  Grants, 
and  Missoula  Qty /County  Health 
Department. 

Preliminary  issues  and  alternatives 
have  not  yet  been  compiled.  Issue 
identification  and  alternative 
development  will  be  phases  of  the 
public  scoping  process. 

Before  public  scoping  begins,  the 
Forest  Service  intends  to  select  a  third- 
party  contractor  to  conduct  scoping, 
analyze  environmental  effects,  and 
prepare  the  EIS.  The  contractor  will 
perform  to  Forest  Service  specifications, 
with  funding  from  YPL.  A  schedule  for 
public  meetings  or  hearings  will  be 
developed  later. 

Public  scoping  and  public 
participation  will  involve  at  least  four 
phases:  (1)  Initial  proposal  review  and 
comment,  (2)  preliminary  issue 
identification  and  alternative 
development  review  and  comment,  (3) 
draft  EIS  review  and  comment,  and  (4) 
final  EIS  and  Record  of  Decision  review 
and  appeal  period.  During  the  scoping 
process,  the  Forest  Service  is  seeking 
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in&amatian  and  comments  from     -r  - 
Federal.  State,  and  local  agencies  md 
other  individuals  or  organizations  who 
may  be  interested  in  or  affected  by  the 
proposed  action.  A  scoping  document 
will  be  prepared  and  mailed  to  parties 
known  to  be  interested  in  the  proposed 
action.  The  agency  invites  written 
comments  and  suggestions  on  this 
action,  particularly  in  tenns  of  issues 
and  alternatives.  The  Forest  Service  will 
continue  to  involve  the  public  and  will 
inform  interested  and  affected  {>erties  as 
to  how  they  may  participate  and 
contribute  to  the  final  decision. 

The  draft  EIS  shoiild  be  available  for 
review  in  May.  1998.  The  final  EIS  is 
scheduled  far  completion  in  September, 

i09w.  ^^ 

The  comment  period  on  the  draft  EIS 
will  be  45  days  from- the  date  the 
Environmental  Protection  Agency 
publishes  the  notice  of  availability  in 
the  Federal  Register. 

The  Forest  Service  believes  it  is 
important,  at  this  early  stage,  to  give 
reviewers  notice  of  several  court  rulings 
related  to  public  participation  in  the 
environmental  review  process.Tir8t, 
reviewers  of  draft  environmental  impact 
statements  must  structiu^  their 
participation  in  the  environmental 
review  of  the  proposal  so  it  is 
meaningful  and  alerts  an  agBoof  to  the 
reviewer's  position  and  contentions. 
Vermont  Yankee  Nuclear  Power  Corp.  v. 
NRDC,  435  U.S.  519,  553  (1978).  Also, 
environmental  objections  that  could  be 
raised  at  the  draft  environmental  impact 
statement  stage  but  are  not  raised  until 
after  completion  of  the  final 
environmental  impact  statement  may  be 
waived  or  dismissed  by  the  courts.  City 
ofAngoon  v.  Model.  803  F.2d  1016, 
1022  (Oth  Or.  1986)  and  Wisconsin 
Heritages,  Inc.  v.  Harris.  490  F.  Supp. 
1334, 1338  (E.D.  Wis.  1980).  Because  of 
these  court  rulings,  it  is  very  important 
those  interested  in  this  proposed  action 
participate  by  the  close  of  the  45-day 
comment  period  so  substantive 
comments  and  objections  are  made 
available  to  the  Forest  Service  at  a  time 
when  it  mn  meaningfully  consider  them 
and  respond  to  them  in  the  final 
environmental  impact  statement - 

To  assist  the  Forest  Service  in 
identifying  and  considering  issues  and 
concerns  on  the  prosed  action, 
comments  on  the  draft  environmental 
impact  statement  should  be  as  specific 
88  possible.  It  is  also  helpful  if 
comments  refer  to  specific  pages  or 
chapters  of  the  draft  statement 
Comments  may  also  address  the 
adequacy  of  the  draft  environmental 
impact  statement  or  the  merits  of  the 
altranatives  formulated  and  discussed  in 
the  statement  Reviewers  may  wish  to 


refer  to  the  Coimcil  on  Environmental 
Qiudity  Regulations  for  implementing 
the  procedural  provisions  of  the 
National  Environmental  Policy  Act  at  40 
CFR  1503.3  in  addressing  these  points. 

Dated:  December  3. 1996. 
CaiarlMCWildas, 

Forest  Supervisor,  Laio  Notional  Fmest. 
(FR  Doc.  96-32293  Filed  12-19-96;  8:45  am) 
88X810  0008  M18-11-M 


Dome  Peak  Thnbar  Sale  Analysis, 
White  River  Nattonai  Forest;  Routt 
County,  CO 

agency:  Forest  Service,  USDA. 
ACTION:  Notice  of  intent  to  prepare  an 
Environmental  Impact  Statement  (EIS). 

SUMMARY:  The  U.S.  Department  of 
Agriculture,  Forest  Service  will  prepare 
an  Environmental  Impact  Statement  to 
disclose  effects  of  alternative  decisions 
it  may  make  to  harvest  dead  Engelmann 
spruce  and  associated  road  construction 
within  the  Dome  Peak  Timtier  Sale 
planning  area,  on  the  Eagle  Ranger 
District  ef  the  White  River  National 
Forest. 

DATES:  Written  comments  concerning 
the  scope  of  the  analysis  should  be 
received  on  or  twfore  March  1, 1997. 
ADDRESSES:  Send  written  conunmits  to 
Veto  J.  LaSalle,  Forest  Supervisor,  White 
River  National  Forest  P-O.  Box  948,  9th 
and  Ckand  Ave.,'Glenwood  Springs, 
Colorado  81602.  Mr.  LaSalle  is  the 
Responsible  Official  for  this  EIS. 
FOR  FURTHER  INFORMATION  CONTACT: 
David  Van  Norman,  Project  Coordinator, 
Holy  Cross  Ranger  District,  24747  U.S. 
Highway  24,  P.O.  Box  190,  Mintum.  00 
81645.  (970)  827-5715. 
SUPPLEMENTARY  INFORMATION:  On 
October  28, 1996  the  White  River 
National  Forest  released  a  Draft 
Environmental  Assessment  for  the 
proposed  action  and  alternatives  to  that 
proposed  action  imder  Public  Law  104- 
19.  Based  on  comments  received  fit>m 
members  of  the  public,  the 
Interdisciplinary  Team  has  determined 
that  the  proposed  action  and 
alternatives  to  that  action  represent  a 
roadless  area  entry.  Therefore,  and 
Environmental  Im{>act  Statement  is 
required  as  per  Forest  Service  Handbook 
1909.15,  Section  20.6.  The  proposed 
action  proposes  to  harvest 
approximately  2.5  million  board  feet 
from  approximately  650  acres  of  dead 
Engelmann  spruce  using  a  combination 
of  groimd-based  and  heUcopter  yardii^g 
and  to  construct  approximately  1.1 
miles  of  new  specified  road. 

Tlie  proposed  action  is  consistent 
with  govnning  programmatic 


management  direction  contained  in  the 
Rocky  h4ountain  Regional  Guide  and 
FEIS  for  Standards  and  Guidelines 
(1983)  and  in  the  Final  EIS  and  Land 
and  Resource  kkmagement  Plan  for  tba 
White  Rivw  National  Forest  (LMP. 
1984).  The  LMP  allocated  the  proposed 
timber  sale  area  to  semi-primitive  non- 
motorized  use  and  allows  for  timber 
harvest  The  site-specific  envircmmental 
analysis  provided  by  the  EIS  will  assist 
the  Responsible  Official  in  determining 
which  improvements  are  needed  to 
meet  the  following  objectives:  Reduce 
natiiral  fuel  loadings  and  to  provide 
wood  products  for  the  nation  and 
opportunities  fat  timber  related  jobs. 
yUtematives  will  be  carefully  examined 
for  their  potential  impacts  on  the 
physical,  biological,  and  social 
fflivironments  so  that  tradeo&  are 
apparent  to  the  decisionmaker. 

Public  partidpatjon  Mfill  be  fully 
incorporated  into  preparation  of  the  EIS. 
The  first  step  is  the  scoping  |Ht>cess, 
during  whiti  the  Forest  Service  will  be 
seeking  information,  comments,  and 
assistance  from  Federal,  State,  and  local 
agencies,  and  olher  individuals  or 
groups  who  may  be  interested  or 
affected  by  the  proposed  action.  This 
information  will  he  used  in  preparing 
the  EIS.  No  public  meetings  are  planned 
for  this  project  Public  comments 
received  during  initial  scoping  and 
those  raised  during  public  review  of  the 
Draft  Environmental  Assessment  for  this 
project  will  be  incorporated  into  this 
EIS.  Individuab  who  have  provided 
comments  during  initial  scoping,  on  the 
Draft  Environmental  Assessment,  and 
those  who  provide  comments  on  this* 
EIS  will  receive  copies  of  the  Draft  EIS 
for  their  review. 

Preliminary  issues  include  the 
potential  effects  of  proposed  actions  (m 
the  following  elements  of  the  biological, 
physical  and  social  environments: 
Wildlife  habitat,  and  overall  biological 
diversity;  wetlands  and  riparian  areas; 
scenic  quality;  air  quality;  roadless  area 
resource  values;  recreation  resource 
values,  range  resource  values,  and  social 
and  economic  values.  The  direct, 
indirect,  aunulative,  short-term,  and 
long-torn  aspects  of  impects  on  n^onal 
forest  lands  and  resources,  aiul  those  of 
connected  or  related  efiiects  off-site,  will 
be  fully  disclosed. 

Preliminary  alternatives  include  the 
proposed  action  (described  above)  and 
No  Action,  which  in  this  case  is 
deferring  treatment  of  the  area  imtiithe 
future.  A  third  preliminary  alternative 
will  be  analyzed  which  would  harvest 
approximately  0.4  million  board  feet  of 
dead  Engelmarm  spruce  from 
approximately  100  acres  using  ground- 
based  yarding  and  to  constmct 
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apiooximatriy  1.1  milea  of  i 
specified  road.  Additional  ahematives 
may  be  developed  after  the  significant 
issues  are  clarified  and  management 
objectives  are  fully  defined.  The 
Renionsible  Official  will  be  presented 
with  a  range  of  feasible  and  practical 
alternatives. 

Permits  and  licenses  required  to 
implement  the  proposed  acticm  will,  or 
may,  include  the  following:  consultation 
with  U.S.  Fish  and  Wildlife  Service  for 
compliance  with  Section  7  of  the 
Threatmed  &  Endangered  Species  Act; 
review  from  the  Colorado  Uvision  of 
WUdlife,  and  clearance  from  the 
Colorado  State  Historic  Preservation 
Office. 

The  Forest  Service  predicts  the  draft 
environmental  imp>act  statement  will  be 
filed  during  the  spring  of  1997  and  the 
final  envircnmental  impact  statement 
during  the  siuuner  of  1997. 

The  Forest  Service  will  seek 
comments  on  the  draft  environmental 
impact  statement  for  a  period  of  45  days 
after  its  pubhcation  in  the  Federal 
Register.  Comments  will  t^en  be 
simunarized  and  responded  to  in  the 
final  enviromnental  impact  statemoxt 

To  assist  the  Forest  Sovice  in 
identifying  and  considering  issues  and 
concerns  on  the  proposed  action, 
comments  on  the  draft  environmental 
impact  statement  should  be  as  specific 
as  possible.  It  is  also  helpful  if 
comments  refer  to  specific  pages  or 
chapters  of  the  draft  environmental 
impact  statement  Comments  may  also 
address  the  adequacy  of  the  draft 
environmental  impact  statement  or  the 
merits  of  the  alternatives  form\ilated 
and  discussed  in  the  statement. 
(Reviewers  may  wish  to  refer  to  the 
Council  on  Environmental  Quality 
Regulations  for  implementing  the 
procedural  provisions  of  the  National 
Enviromnental  Poficy  Act  at  40  CFR 
1503.3  in  addressing  these  points.) 

The  Forest  Service  beheves  it  is 
important  to  give  reviewos  notice  at 
this  early  stage  of  several  court  rulings 
related  to  pubUc  participation  in  the 
environmental  review  process.  First, 
reviewers  of  the  draft  environmental 
impact  statement  must  structure  their 
participation  in  the  environmental 
review  of  the  proposal  so  that  it  is 
meaningful  and  alerts  an  agency  to  the 
reviewer's  position  and  contentions. 
Vermont  Yankee  Nuclear  Power  Corp.  v. 
NRDC.  435  U.S.  519,  553  (1978).  Also, 
environmental  objections  that  could  be 
raised  at  the  DEIS  stage  but  that  are  not 
raised  imtil  after  completion  of  the  Final 
EIS  may  be  waived  or  dismissed  by  the 
courts.  City  ofAngoon  v.  Model,  803 
F.2d  1016, 1022  (9th  Cir.  1986)  and 
Wisconsin  Heritages,  Inc.  v.  Hairig,  490 


F.  Supp.  1334. 1338  (EJ).  Wis.  1980). 
Because  of  these  court  nilings.  it  is  very 
important  that  those  interested  la  this 
proposed  action  participate  by  the  close 
of  the  45  day  comment  period  so  that 
substantive  comments  and  obiectioos 
are  made  available  to  the  Forest  Service 
at  a  time  when  they  can  meaningfully 
ccmsider  them  and  respond  to  them  in 
the  final  mvironmental  impact      ,  .,    . 
statement.  '  •'" 

To  assist  the  Forest  Service  in 
identifying  and  considering  issues  and 
concerns  on  the  proposed  action, 
comments  on  the  draft  environmental 
impact  statemoit  should  be  as  specific 
as  possible.  It  is  also  helpful  if 
ctHnments  refer  to  specific  pages  or 
chapters  of  the  draft  statement. 
Comments  may  also  address  the 
adequacy  of  the  draft  environmental 
impact  statement  or  the  merits  of  the 
alternatives  formulated  and  discussed  in 
the  statement  Reviewers  may  wish  to 
refer  to  the  Council  on  Environmental 
Quality  Regulations  for  implementing 
the  procedural  provisions  of  the 
National  Environmental  Policy  f^at  40 
CFR  1503.3  in  addressing  these  points. 

Dated:  December  13, 1996.       -.        .^>>'\ 
BenDriVillar,  .     v 

Deputy  Fonst  Supervisor. 
(FR  Doc  96-32342  Filed  12-19-96: 8:45  am) 
■UMQ  COM  StlS-BHMI 


Klamatti  ProvincM  Advisory 
ComfflitlM  (PAC) 

agency:  Forest  Service.  USDA. 
ACTION:  Notice  of  meeting. 

StiMMARY:  The  Klamath  Provincial  - 
Advisory  Committee  will  meet  on  ' 
January  30  and  January  31. 1996  at  the 
Red  Lion  Hotel.  Sacramento  Room.  1830 
Hilltop  Drive,  Redding,  California.  The 
meeting  will  begin  at  9:00  a.m.  on 
January  30  and  adjourn  at  5:00  p.m.  The 
meeting  will  reconvene  at  8.-00  ajn.  on 
January  31  and  continue  imtil  3:00  p.m. 
Agenda  items  to  be  covered  include:  (1) 
example  of  Province- wide  data 
application  to  PAC  decision  making 
process;  (2)  a  stratiagy  plan  for  the  next 
two  years  of  PAC  Charter  with 
recommendations;  (3)  a  presentation  on 
the  proposed  PeUcan  Butte  Ski  Area;  (4) 
Province  Interagency  Executive 
Committee  Report;  and  (5)  public 
comment  periods.  All  PAC  meetings  are 
open  to  the  public  Interested  ritizmnit 
are  encouraged  to  atfend.         .,  .  ^' 
FOR  FURTHER  MFORIMTION  CONTACT:      ' 
Ccmnie  Hendryx.  USDA.  Klamath 
National  Forest,  at  1312  Pairlane  Road, 
Yreka.  California  96097;  telephone  916- 
842-6131.  (FTS)  700-467-1309. 


Detwi:  Oaoambarll,  1996. 
|cy  H.  PwuDSt 
Deputy  Fire  Staff  Officer. 
(FR  Doc  96-32344  FUed  12-l»-96;  8:45  am] 
1 0001 M1S-11-M 


Natural  RMourcM  ConMrvation 
Sorvico 

Uppor  Tioga  RIvor  Watershed, 
Psrmsyfvania;  Notlea  of 
Oaauthorizalion  of  Fadaral  Funding 

summary:  Pursuant  to  the  Watershed 
Protection  and  Flood  Prevention  Act. 
Public  Law  83-566.  and  the  Natural 
Resources  Conservation  Service 
(formerly  the  Soil  Conservation  Service) 
Guidelines  (7  CFR  Part  622);  the  Natural 
Resources  Conservation  Service 
(formerly  the  Soil  Conservation  Service) 
gives  notice  of  the  deauthorizaticm  of 
Federal  funding  for  the  Upper  Tioga 
River  Watershed  project.  Tioga  and 
Bradford  Counties.  Pennsylvania. 
eCbctive  on  November  26. 1996. 
FOR  FURTHER  MfORMATKM  CONTACT: 
Ms.  Janet  L  OerUy,  State 
Conservationist,  Natxiral  Resources 
Conservation  Service.  Suite  340,  One 
Credit  Union  Place,  Harrisburg, 
Pennsylvania  1711 0-2993 .  telephone 
(717)  782>2202. 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  10.904,  Watarahed  Protection 
and  Flood  Prevention.  Office  of  Management 
and  Budget  Circular  No.  A-95  regarding  State 
and  local  clearinghouse  review  of  Federal 
and  iiederally-assisted  programs  and  projects 
is  applicable.) 

Dated:  December  17. 1996. 
Janet  L.  Oartljr, 
State  Conservationist. 

(FR  Doc.  96-32308  Filed  12-19-96:  8:45  am] 
■UMQ  CODE  M10-1t-M 


Rural  utilities  Ssrvics 

Marshalls  Energy  Company,  Inc.; 
Hnding  of  No  Significant  Impact 

AGENCY:  Rural  Utihties  Service.  USDA. 
ACTION:  Notice  of  finding  of  no 
significant  impact. 

SUMMARY:  Notice  is  hereby  given  that 
the  Rural  Utilities  Service  (RUS). 
pursuant  to  the  National  Environmental 
Policy  Act  {NEP^)  of  1969.  as  amended, 
the  Council  on  Environmental  Quality 
Regulations  (40  CFR  Parts  1500-1508), 
and  RUS  Environmental  Policies  and 
Procedures  (7  CFR  Part  1794),  has  made 
a  finding  of  no  significant  impact 
(FONSI)  with  respect  to  a  project 
proposed  by  the  Marshalls  Energy 
Company,  Inc.  (MEC),  of  the  Republic  of 
the  Marshall  Islands.  The  prop<wed 
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pTo}0Ct  cmisists  of  two  6.22  megawatt 
5vfW)  dieael  electric  generatiiig  units 
and  associated  facilities  that  wiU  be 
constructed  inunediately  ad)aoent  to  the 
existing  Ma  jure  Generating  Station,  on 
Dalap  Island  which  is  part  of  the  M^uro 
Atoll. 

RUS  has  concluded  that  the 
environmental  impacts  from  the 
proposed  project  would  not  be 
«{gn<Bffniit  and  that  the  proposed  acticm 
is  not  a  ma  jix*  Federal  action 
significantly  afiiscting  the  quality  of  the 
human  environment  Therefore,  the 
preparation  of  an  environmental  impact 
statsment  is  not  required. 
FOR  FUfmCR  MFOfMATION  CONTACT: 
Lawrmce  R.  Wolfs,  Senior 
Environmental  Protection  Specialist, 
U^A  Rural  Utilities  Service, 
Engineering  and  Environmental  StaS, 
1400  Independence  Avenue,  SW.,  Stop 
1571,  Washington,  DC  20250-1571, 
telephone:  (202)  720-5093. 

SUPPLEMBfTARY  MFOMMATION:  Secticm 
161  of  the  Compact  of  Free  Association 
(Compact),  Public  Law  99-239.  amcmg 
the  Government  of  the  United  States, 
Marshall  Islands,  and  the  Federated 
States  of  Micronesia  requires  Federal 
agencies  shall  apply  NEFA  to  their 
activities  under  the  Compact  and  its 
related  agreements  as  if  the  Marshall 
Islands  and  the  Fedwated  States  of 
Micronesia  were  the  United  States. 

RUS,  in  accordance  with  its 
environmental  policies  and  procedures, 
required  that  MEC  submit  a  Borrower's 
Environmental  Report  (BER)  reflecting 
the  potential  impacts  of  the  proposed 
facilities.  The  BER  prepared  for  MEC  by 
Howard  Engineers  and  Constructors, 
Ltd.  and  Earth  Tedmology  Corporation 
includes  input  from  Republic  of  the 
Marshall  Isunds  agencies.  RUS  has 
adopted  the  BER  as  its  Environmental 
Assessment  for  the  project  in 
accordance  with  7  CFR  1794.61.  RUS 
has  concluded  that  the  BER  represents 
an  accurate  assessment  of  the 
environmental  impacts  of  the  project 
The  proposed  project  should  have  no 
impact  on  cultiual  resoiirces, 
floodplains,  wetlands,  important 
farmland,  water  qxiality,  air  quality,  and 
federally  listed  or  proposed  for  lining 
threatened  or  enduigered  species  or 
their  critical  habitat 

Alternatives  considered  to  the 
prraoeed  project  included  no  action, 
load  management  and  altemafive 
energy  sotirces.  RUS  has  considered 
these  alternatives  and  has  concluded 
that  by  adding  new  diesel  generating 
units,  MEC  can  accommodate  the 
current  and  projected  load  requirements 
on  the  Majuro  Atoll  and  provide  the 


flexibility  of  wi«intim«nn»  during  peak 
load  periods.     

Copies  of  the  BER  and  FONSI  are 
available  for  review  at  RUS  at  the 
address  provided  herein;  or  can  be 
reviewed  at  or  obtained  frxnn  the  offices 
of  MEC.  P.O.  Box  1430.  Majuro, 
Marshall  Idands  MH  96960.  telephone 
(692)  625-3507  during  normal  business 
hours. 

Dated:  Dacember  13, 1996. 
AdamkLGolodaw. 

Deputy  Administrator,  Program  Operations. 
[PR  Doc  96-32287  Filed  12-19-96;  8:45  am] 
aaxsn  oooc  mis-w-h 


COMMnTEE  FOR  PURCHASE  FROM 
PEOPLE  WHO  ARE  BUND  OR 
SEVERELY  DISABLED 


ProcurafMnt  Ust;  AddMon 

AQBICY:  Committee  for  Purchase  From 

People  Who  Are  Blind  or  Severely 

Disabled. 

ACTION:  Addition  to  the  procurement 

list. 

summary:  This  action  adds  to  the 
Procurement  List  a  service  to  be 
furnished  by  nonprofit  agencies 
employing  persons  who  are  blind  or 
have  other  severe  disabilities. 
EFFECTTVE  DATE:  January  21, 1997. 
ADDRESS:  Committee  for  Purchase  From 
People  Who  Are  Blind  or  Severely 
Disabled,  Crystal  Square  3,  Suite  403, 
1735  JefEarstm  Davis  Highway, 
Arlington,  Virginia  22202-3461. 
FOR  FURTHER  INFORMATXM  CONTACT: 
Beverly  Milkman,  (703)  603-7740. 
SUPPLBBTTARY  information:  On 
October  25, 1996,  the  Committee  for 
Purdiase  From  People  Who  Are  Blind 
or  Severely  Disabled  published  notice 
(61  F.R.  55268)  of  proposed  additicm  to 
the  Procurement  List.  After 
consideration  of  the  material  presented 
to  it  concerning  capability  of  qualified 
nonprofit  agencies  to  provide  the 
service  and  impact  of  the  addition  on 
the  current  or  most  recent  contractors, 
the  Cominittee  has  determined  that  the 
service  listed  below  is  suitable  for 
procurement  by  the  Federal  Government 
under  41  U.S.C  46-«6c  and  41  CFR  51- 
2.4. 

I  certify  diat  tiie  following  action  will 
not  have  a  significant  impact  on  a 
substantial  niunber  of  small  entities. 
The  major  factors  considered  for  this 
certificaticm  were: 

1.  The  action  will  not  result  in  any 
additional  reporting,  recordkeeping  or 
other  compliance  requirements  for  small 
entities  other  than  the  small 


organizations  that  will  furnish  the 
service  to  the  Government 

2.  The  action  will  not  have  a  severe 
econcmic  impact  on  current  contractan 
for  the  service. 

3.  The  action  will  result  in 
authorizing  small  entities  to  ftir"i*h  the 
sovioe  to  ue  Government 

4.  There  are  no  known  regulatory 
alternatives  which  would  accomplish 
the  objectives  of  the  Javits-Wagner- 
O'Day  Act  (41  U.S.C  46-48c)  in 
connection  vrith  the  service  proposed 
for  addition  to  the  Procurement  List 

Accordingly,  the  following  service  is 
hereby  added  to  the  Procurement  List: 
Laundry  Service,  Yakima  Training 
Center,  Yaldma,  Washington. 

This  action  does  not  afiect  current 
contracts  awarded  prior  to  the  e&ctive 
date  of  this  addition  or  options  that  may 
be  exercised  imder  those  contractsl 
EX  Alley,  Jr^ 
Deputy  Executive  Director. 
[PR  Doc.  96-32367  Filed  12-19-96;  8:45  am] 
aaxsM  cooc  oss-ei-p 


ProcuTMiMnt  List:  Proposed  AddMons 

AQBCV:  Committee  fcv  Purchase  From 

People  Who  Are  Blind  or  Severely 

Disabled. 

action:  Proposed  additions  to 

procurement  list     ' 

summary:  The  Committee  has  received 
proposals  to  add  to  the  Procurement  List 
services  to  be  furnished  by  nonprofit 
agencies  employing  persons  who  are 
blind  or  have  oUier  severe  disabilities. 
COMMBITS  MUST  BE  RECeVEO  ON  OR 
BEFORE:  January  21, 1997. 
ADDRESSES:  Committee  for  Purchase 
From  People  Who  Are  Blind  or  Severely 
Disabled.  Ciystal  Square  3,  &ute  403, 
1735  Jefferson  Davis  Highway, 
Arlingtan,  Virgima  22202-3461. 
FOR  FURTHER  INFORMATION  CONTACT: 
Beveriy  Milkman  (703)  603-7740. 

SUPPLEMBITARY  MFORMATION:  This 
notice  is  published  pursuant  to  41 
US.C  47(a)(2)  and  41  CFR  51-2.3.  Its 
'purpose  is  to  provide  interested  persons 
an  opportunity  to  submit  comments  on 
the  possible  impact  of  the  proposed 
actions. 

If  the  Committee  approves  the 
proposed  additions,  all  mitities  of  the 
Federal  Government  (except  as 
otherwise  indicated)  will  be  recpiired  to 
procure  the  services  listed  below  from 
nonprofit  agencies  employing  persons 
who  are  blind  or  have  otlrar  severe 
disabilities. 

I  certify  that  the  following  acticm  will 
not  have  a  significant  impact  on  a 
substantial  number  of  small  entities. 
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The  major  Cacton  considered  for  this 
certification  were: 

1.  The  action  will  not  result  in  any 
additional  reporting,  recordkeeping  or 
other  compliajoce  requirements  for  small 
entities  other  than  the  small 
orgamzatlons  that  wiU  furnish  the 
services  to  the  Government. 

2.  The  action  does  not' appear  to  have 
a  severe  economic  impact  on  current 
contractors  for  the  services. 

3.  The  action  will  result  in 
authoriang  small  entities  to  furnish  the 
services  to  the  Government 

4.  There  are  no  known  regulatory 
alternatives  which  would  accomplish 
the  objectives  of  the  Javits- Wagner- 
ODay  Act  (41  IJS.C.  46-48c)  in 
connection  with  the  services  proposed 
for  addition  to  the  Procurement  List. 

Comments  on  this  certification  are 
invited.  Commenters  should  identify  the 
8tatement(s)  underlying  the  certification 
on  which  they  are  providing  additional 
information. 

The  following  servicfls  have  been 
proposed  for  addition  to  Procurement 
List  for  production  by  the  nonprofit 
agencies  listed: 

Administrative  Services,  General 
Services  Administration.  Las  Vegas 
Field  OfBce  (sub  Reno).  Reno. 
Nevada,  NPA:  United  Cerebral  Palsy, 
Sparks,  Nevada 

Administrative  Services,  General 
Services  Administration,  PBS,  Pacific 
Rim  Region,  450  Golden  Gate  Avenue, 
San  Francisco,  California,  NPA: 
Jewish  Vocational  and  Career 
Counseling  Service,  San  Francisco, 
California 

Disposal  Support  Services,  Defense 
RiButilization  and  Marketing  Office, 
Hill  Air  Force  Base,  Utah,  NPA: 
Enable  Industries  Incorporated, 
Ogden,  Utah 

Grounds  Maintenance,  Basewide. 
Lackland  Air  Force  Base,  Texas.  NPA: 
Goodwill  Industries  of  San  Antcmio. 
San  Antonio,  Texas 

Janitorial/Custodial,  Chicago  Air  Route 
Traffic  Control  Center,  619  W.  hidian 
Trail  Road,  Aurora,  Illinois,  NPA: 
Jewish  Vocational  Service  & 
Emplojonent  Center,  Chicago,  Illinois 

Janitorial/Custodial,  Oliare 
International  Airport.  O'Hare  Air 
Traffic  Ccmtrol  Tower,  Chicago, 
Illinois,  NPA:  Jewish  Vocational 
Service  &  Employment  Center^ 
C3iicago.  Illinois 

Storage/Distribution  of  Badges,  ln«ignii> 
Patches  &  Other  Accouterments, 
Defense  Personnel  Support  Center, 
Philadelphia.  Pennsylvania.  NPA: 


Aiizaaa  Industries  for  the  Blind, 

Phoenix,  Arizona.  . 
EJLASkj.lT.,  s'^Tf^>-    •-^;. 

Deputy ExBCUtive DInctorf  '''^^t.  ■  "  -T' ^■ 
(FR  Doc  96-32368  Filed  n-i$-«l:  845  am] 
MLUNQ  ooot  sm-^i-^ 


DEPARTMENT  OF  COMMERCE 
Intemationai  Trade  Administration 

(A-«7&-«60.  k-BBO-aXT,  Mid  A-683-826) 

Initiation  of  Antidumping  Duty 
Investigations:  Collated  Roofing  Nails 
From  the  People's  Republic  of  China, 
the  Republic  of  Korea,  and  Taiwan 

AOBtCY:  Import  Administration.  ,'*" 
Intematioiial  Trade  Administratioo. 
Department  of  Commerce. 

EFFECTIVE  DATE:  December  20. 1996. 
FOR  FURTHER  MFORftUTKM  CONTACT. 
Dorothy  Tomaszewski  at  (202)  482-0631 
or  Everett  Kelly  at  (202)  482-4194. 
Import  Administration — Room  B099. 
Intemationai  Trade  Administration. 
U.S.  Department  of  Commerce,  14th 
Street  and  Constitution  Avenue,  N.W., 
Washington,  DC  20230. 

Initiatioii  <tf  Investlgatioiu  ■  *  4. 

The  Applicable  Statute  ' 

Unless  otherwise  indicated,  all 
citations  to  the  statute  aie  references  to 
the  provisions  effective  January  1, 1995, 
the  effective  date  of  the  amendments 
made  to  the  Tariff  Act  of  1930  ("the 
Act")  by  the  Uruguay  Round 
Agreements  Act  ("URAA"). 

The  Petition 

'■,.•■ ' 

On  November  26, 1996.  the        .  :   • 
Department  of  Commeree  ("the 
Department")  received  a  petition  filed 
in  proper  form  by  Paslode  Division  of 
Illinois  Tool  Woiks  Inc.  ("petitioner"). 
The  Department  received  supplemental 
information  to  the  petition  on  December 
11. 1996.  and  Decembra- 16. 1996. 

In  accordance  with  section  732(b)  of 
the  Act,  petitioner  alleges  that  imports 
of  Collated  Roofing  Nails  ("CR  nails") 
from  the  People's  RepubUc  of  China 
("PRC"),  the  RepubUc  of  Korea 
("KMea"),  and  Taiwan  are  being,  or  ara 
likely  to  be,  sold  in  the  United  States  at 
less  than  fair  value  within  the  meaning 
of  section  731  of  the  Act,  and  that  such 
imports  are  materially  injuring,  or 
threatening  material  injury  to,  an 
industry  in  the  United  States. 

The  Department  finds  that  petitioner 
has  standing  to  file  the  petition  because 
it  is  an  interested  party  as  defined  in 
section  771(9)(C)  of  the  Act. 


•if-  ♦ 


Scope  of  Investigations 

The  pipducts  covered  by  these 
investigations  are  CR  nails  made  of 
steel,  having  a  length  of  *Vift  inch  to  1- 
i^e  inches  (or  20.64  to  46.04 
millimetere),  a  head  diameter  of  0.330 
inch  to  0.415  inch  (or  8.38  to  10.54 
millimetere),  and  a  shank  diameter  of 
0.100  inch  to  0.125  inch  (or  2.54  to  3.18 
millimeters),  whether  or  not  galvanized, 
that  are  collated  with  two  wires. 

CR  nails  within  the  scope  of  these 
investigations  are  classifiable  under  the 
Harmonized  Tariff  Schedule  of  the 
United  States  ("HTSUS")  subheading 
7317.00.55.05.  Although  the  HTSUS 
subheading  is  provided  for  convenience 
and  customs  purposes,  our  written 
description  of  the  scope  of  these 
investigations  is  dispositive. 

Determination  of  Industry  Support  for 
the  Petition 

Section  732(bHl)  of  the  Act  requires 
that  petitions  be  filed  on  behalf  of  the 
domestic  industry.  In  this  regard, 
section  732(c)(4)(A)  of  the  Act  requires 
the  Department  to  determine,  prior  to 
the  initiation  of  an  investigation,  that  a 
minimum  percentage  of  the  domestic 
industry  supports  the  antidumping 
petition.  A  petition  meets  the  minimnn^ 
requirements  if  the  domestic  producere 
or  workera  v^o  support  the  petition 
accoimt  for:  (1)  at  least  25  percent  of  the 
total  production  of  the  domestic  like 
product;  and  (2)  more  than  50  percent 
of  the  production  of  the  domestic  like 
product  produced  by  that  portion  of  the 
industry  expressing  support  for,  or 
opposition  to,  the  petition. 

Section  771(4)(A)  of  the  statute 
defines  the  "industry"  as  the  producers 
of  a  domestic  like  product.  Thus,  to 
determine  whether  the  petition  has  the 
requisite  industry  support,  the  statute 
directs  the  Department  to  look  to 
producere  alid  workera  who  account  for 
production  of  the  domestic  like  product 
The  Intemationai  Trade  Commission 
("ITC"),  which  is  responsible  for 
determining  whether  "the  domestic 
industry"  has  been  injiu^d,  must  also 
determine  what  constitutes  a  domestic 
like  product  in  order  to  define  the 
industry.  However,  while  both  the 
Department  and  the  ITC  must  apply  the 
same  statutory  definition  of  domestic 
like  product,  they  do  so  for  difiiarent 
purposes  and  purauant  to  separate  and 
distinct  authority.  In  addition,  the 
Department's  determination  is  subject  to 
limitations  of  time  and  infoimatioii. 
Although  this  may  result  in  different 
definitions  of  the  like  product,  such 
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di£Eerenc88  do  not  render  the  decinion  of 
either  agency  contrary  to  the  law.' 

Section  771(10)  of  the  Act  defines 
domestic  like  product  as  "a  product  that 
is  like,  or  in  the  absence  of  like,  most 
similar  in  characteristics  and  uses  with, 
the  article  subject  to  an  investigation 
imdef  this  title."  Thus,  the  refnenoe 
point  from  which  the  like  product 
analysis  begins  is  "the  article  subject  to 
an  investigation."  i.e..  the  class  or  kind 
of  mochandise  to  be  investigated, 
which  normally  will  be  the  scope  as 
defined  in  the  petition. 

As  noted  earlier,  the  petition  is  -^ 
limited  to  collated  roofing  nails.  The 
Department  has  no  basis  on  the  record 
to  find  this  definition  clearly  inaccurate. 
In  this  regard,  we  have  found  no  basis 
on  which  to  reject  petitioner's 
representations  that  there  are  clear 
diAdding  lines,  in  terms  of 
charactoistics  and  uses,  between  the 
collated  roofing  nails  imder 
investigation  on  the  one  hand  and.  on 
the  other  hand,  other  collated  nails  and 
bulk  roofing  nails.  (See  December  16, 
1996,  Memorandum  to  the  File).  The 
Depairtment  has,  therefore,  adopted  the 
like  product  definition  set  forth  in  the 
petition. 

Our  review  of  the  production  data 
provided  in  the  petition  and  other 
productim  information  obtained  by  the 
Department  indicates  that  the 
petitioners  and  supporters  of  the 
petition  account  for  more  than  50 
percent  of  the  total  production  of  the 
domestic  like  product,  thus  meeting  the 
standard  of  section  732(c)(4)(A)  of  the 
Act  The  Department  received  no 
expressions  of  opposition  to  the  petition 
from  any  domestic  producers  or 
workers.  Accordingly,  the  Department 
determines  that  the  petition  is 
supported  by  the  domestic  industiy. 

Export  Price  and  Normal  Value 

The  following  are  descriptions  of  the 
allegations  of  s^es  at  less  than  bit  value 
upon  which  our  decisions  to  initiate  are 
baaed.  Should  the  need  arise  to  use  any 
of  this  information  in  our  preliminary  or 
final  determinations,  we  will  re- 
examine the  information  and  may  revise 
the  margin  calculations,  if  appropriate. 

PRC 

Petitioner  based  export  price  on  FOB 
and  CIF  price  quotations  during  August 
and  September  1996  from  PRC  CR  nails 
manufacturers  for  the  sale  of  1"  and 


'SmAIgomaStaelCorp^Ud.v.  UnitedStatm, 
688  F.  Supp.  639.  642-44  (OT 1988);  High 
bifonnation  Contmt  Flat  Panel  Utpkyt  and 
IXtplay  daw  Ttmnfor  from  Japan:  Final 
Detemination;  Retcitiion  of  InvetUgation  and 
Partial  Ditmusol  of  Petition,  56  Fed.  Rag.  32378, 
32380-81  (]uly  16. 1991)  [" Flat  Panel  DiMplay^"). 


IV4"  CR  nails.  Absent  more  specific 
international  freight  and  marine 
insurance  data,  QF  prices  were  reduced 
for  insurance  and  frei^t  based  on  the 
percentage  difiierence  between  Customs 
and  OF  values  reported  for  U.S.  imports 
of  collated  nails  from  PRC  to  Los 
Angeles  using  August  1996 IM-145 
Import  Statistics  for  collated  nails 
entered  under  HTSUS  subheading 
7317.00.55.05. 

With  respect  to  normal  value, 
petitioner  asserts  that  the  PRC  is  a  non- 
market  economy  ("NME")  within  the 
meaning  of  section  771(18)  of  the  Act. 
In  previous  investigations,  the 
Department  has  determined  that  the 
PRC  is  an  NME  and.  in  accordance  with 
section  771(18Kc)(I)  of  the  Act,  the 
presumption  of  NME  status  continues 
for  the  initiation  of  this  investigation. 
See,  e.g..  Final  Determination  of  Sales  at 
Less  than  Fair  Value:  Bicycles  from  the 
PRC.  61  FR 19026  (April  30. 1996). 
Accordingly,  the  normal  value  of  the 
product  should  be  based  on  the 
producer's  factors  of  production,  valued 
in  a  surrogate  market  economy  country 
in  accordance  with  section  773(c)  of  the 

Act. 

In  the  course  of  this  investigation,  all 
parties  will  have  the  opportunity  to 
provide  relevant  information  related  to 
the  issues  of  the  PRC's  NME  status  and 
the  granting  of  separate  rates  to 
individual  exporters.  See.  e.g..  Final 
Determination  of  Sales  at  Less  Than 
Fair  Value:  Silicon  Carbide  from  the 
PRC.  59  FR  22585  (May  2. 1994). 

It  is  the  Department's  practice  in  NME 
cases  to  calculate  NV  based  on  the 
factors  oi  production  of  the  factories 
that  produced  CR  nails  sold  to  the 
United  States  during  the  period  of 
investigation. 

Petitioner  based  the  PRC  producers' 
factors  of  production  as  defined  by 
section  773(c)(3)  of  the  Act  [i.e..  raw 
materials,  labor,  energy,  and  packing) 
for  CR  nails  on  petitioner's  own  usage 
amounts,  adjusted  for  known 
difierences  in  production  processes.  In 
accordance  with  section  773(c)(4)  of  the 
Act,  petitioner  valued  these  factors, 
where  possible,  on  publicly  available 
published  Indian  data.  Where  this  data 
was  unavailable,  petitioner  used  other 
acceptable  sources  of  information. 

Petitioner  stated  that  because  (1)  the 
per-capita  gross  national  product  of 
India  and  the  PRC  are  relatively  dose, 
and  (2)  the  Department  considered  India- 
and  the  PRC  to  be  eccmomically 
comparable  in  past  investigations,  the 
two  countries  may  be  considered 
economically  comparable  for  purposes 
of  this  investigation.  Further,  petitioner 
stated  that  In^a  is  a  producer  of 
comparable  merchandise. 


Petitioner  based  surrogate  values  of 
material  foctcvs  on  Indian  import 
statistics  data  and  prices  published  in 
the  Indian  chemical  trade  publication. 
Chmnical  Weekly.  Surrogate  labor 
values  were  calculated  from  information 
on  the  public  record  of  a  previous 
antidumping  duty  investigation,  Final 
Determination  of  Sales  at  Less  Than 
Fair  Value:  Heavy  Forged  Hand  Tools, 
Finished  or  Un-Finished,  With  or 
Without  Handles  from  the  PRC.  56  FR 
241,  245  (January  3. 1991).The  surrogate 
value  of  electricity  was  based  on  an 
average  rate  for  Indian  industries 
repoiited  in  the  Confederation  of  Indian 
Industry  publication.  Handbook  of 
Statistics  1995.  Petitioner  based  the 
surrogate  value  of  water  on  the  Asian 
Development  Bank's  Wata-  Utilities 
Data  Book  for  the  Asian  and  Pacific 
Region. 

Petitioner  based  factory  overhead, 
general  expenses,  and  profit  on  data 
contained  in  the  "Reserve  Bank  of  India 
Bulletin,"  April  1995. 

Based  on  comparisons  of  export  price 
to  normal  value,  the  calculated  dumping 
margins  for  CR  nails  from  the  PRC,  after 
certain  corrections  deemed  appropriate 
by  the  Department,  range  from  106.08  to 
118.41  percent  ad  valorem. 

Korea 

Petitioner  based  e}q>ort  price  on  CNF 
price  quotations  from  a  CR  nails 
manu&cturer  in  Korea  for  sale  of  1-inch 
and  lV4-inch  CR  nails.  Petitioner 
adjusted  the  CNF  price  quotations  by 
subtracting  estimated  freight  charges 
based  on  a  quotation  that  petitioner 
obtained  from  an  international  freight 
carrier. 

With  respect  to  nonnal  value, 
petitioner  provided  information 
showing  that  the  Korean  market  was  not 
viable.  Petitioner  also  provided 
evidence  that  Germany  was  the  largest 
third  country  mariut.  Therefore, 
petitioner  based  normal  value  on  CNF 
price  quotations  fat  the  sale  of  CR  nails 
in  Germany. 

Based  on  comparisons  of  export  price 
to  normal  value,  the  calculated  dumping 
margin,  revised  by  the  Department  to 
include  an  additional  U.S.  price 
quotation  not  originally  used  in  the 
margin  calculation  in  the  petition,  for 
CR  nails  from  Korea  range  from  75.17  to 
103.45  percent  ad  valorem. 

Taiwan 

Petitioner  based  e^qnut  price  on  OF 
price  quotations  for  June  1996  from  tvro 
Taiwan  CR  nail  manufacturers  for  the 
sale  of  1-inch  and  1  Vt-inch  CR  nails  to 
the  United  States.  Absent  more  specific 
international  &«ight  apd  marine 
insurance  data,  petitionar  adjusted  the. 
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GIF  price  quotations  based  on  the 
percentage  difference  between  the 
Customs  value  and  QF  value  reported 
for  U.S.  imports  of  collated  nails  from 
Taiwan  to  Los  Angeles  using  June  1996 
IM-145  Import  Statistics  for  collated 
nails  entered  under  HTSUS  subheading 
7317.00.55.05. 

With  respect  to  nonnal  value, 
petitioner  provided  information 
showing  that  the  Taiwanese  market  was 
not  viable.  Additionally,  although 
petitioner  obtained  a  third  coimtiy  price 
for  CR  nails,  petitions  provided 
evidence  that  no  third  coimtry  maiiaet  is 
viable.  Therefore,  petitioner  based 
nonnal  value  on  CV. 

Petitioner's  calculation  of  CV 
included  the  cost  of  manufactiuing 
("OC^").  selling,  general  and 
administrative  ("SG&A")  expenses,  and 
U.S.  packing  expenses.  The 
manufiicturing  costs  contained  in  the 
petition  were  based  on  petitioner's  own 
experience  and  publicly  available 
industry  data,  adjusted  for  known 
differences  between  production  costs 
incurred  in  the  United  States  and 
production  costs  incurred  in  Taiwan. 
For  SG&A  expenses,  petitioner  used  its 
own  1995  audited  financial  statements 
because  it  could  not  obtain  finanrial 
statements  for  a  Taiwan  CR  nail 
producer.  Petitioner  did  not  include  an 
amount  for  CV  profit. 

Based  on  the  Department's 
modifications  to  petitioner's 
methodology,  the  estimated  dumping 
margins  for  Taiwan  range  from  30.52  to 
40.28  percent  ad  valorem. 

Fair  Value  Comparisons 

Based  on  the  data  provided  by 
petitioner,  there  is  reason  to  believe  that 
imports  of  CR  nails  from  the  PRC, 
Korea,  and  Taiwan  are  being,  or  are 
likely  to  be.  sold  at  less  than  fair  value. 

Initiation  of  Investigations 

We  have  examined  the  petition  on  CR 
nails  and  have  foimd  that  it  meets  the 
requirements  of  section  732  of  the  Act, 
including  the  requirements  concerning 
allegations  of  the  material  injury  or 
threat  of  material  injury  to  the  domestic 
producers  of  a  domestic  like  product  by 
reason  of  the  complained-of  imports, 
allegedly  sold  at  less  than  fair  value. 
Therefore,  we  are  initiating 
antidiunping  duty  investigations  to 
determine  whether  imports  of  CR  nails 
from  the  PRC,  Korea,  and  Taiwan  are 
being,  or  are  likely  to  be,  sold  in  the 
United  States  at  less  than  fair  value. 
Unless  extended,  we  will  make  our 
preliminary  determinations  by  May  5, 
1997. 


Distribution  of  Copies  of  the  Petitions 

In  accordance  with  section 
732(b)(3)(A)  of  the  Act,  a  copy  of  the 
public  version  of  each  petition  has  been 
provided  to  the  representatives  of  the 
governments  of  Korea  and  PRC,  as  well 
as  to  the  authorities  of  Taiwan.  We  will 
attempt  to  provide  a  copy  of  the  public 
versicm  of  each  petition  to  each  exporter 
named  in  the  petition  (as  appropriate). 

ITC  Notification 

We  have  notified  the  ITC  of  our 
initiations,  as  required  by  section  732(d) 
of  the  Act 

Preliminary  Determination  by  the  ITC 

The  ITC  will  determine  by  January  6, 
1997,  whether  there  is  a  reasonable 
indication  that  imports  of  CR  nails  fit>m 
the  PRC,  Korea,  and  Taiwan  are  causing 
material  injxiry,  or  threatening  to  cause 
material  injury,  to  a  U.S.  industry.  A 
negative  ITC  determination  in  any  of  the 
investigations  will  result  in  that 
investigation  being  terminated; 
otherwise,  the  investigations  wiU 
proceed  according  to  statutory  and 
regulatory  time  limits. 

Dated:  December  16, 1996. 

Robert  S.  LaKuMs, 

Acting  Assistant  Secretary  for  Import 
Administration. 

(FR  Doc.  96-32406  Filed  12-19-96;  8:45  amj 
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Qray  Portland  Cament  and  Clinkar 
Front  Japan;  nnal  Rasutta  of 
Antidumiping  Duty  Admin  iatratlva 
Raviaw 

AGENCY:  Import  Administraticm. 
Intematiaoal  Trade  Administration, 
Department  of  Commerce. 
ACTION:  Notice  of  final  results  of 
antidimiping  duty  administrative 
review. 

summary:  On  October  6, 1995,  the 
Department  of  Commerce  (the 
Department)  published  the  preliminary 
results  of  review  of  the  antidumping 
duty  order  on  gray  portland  cement  and 
clii^er  from  Japan.  The  review  covers 
one  manufacturer/exporter,  Onoda 
Cement  Co.,  Ltd.,  and  the  period  May  1, 
1993,  through  April  30. 1994. 

We  gave  interested  parties  an       .    ., 
opportunity  to  comment  on  the 
preliminary  results.  Based  on  our 
analysis  of  the  comments  received,  we 
have  changed  the  final  results  from 
those  presented  in  the  preliminary 
results  of  review 

EFFECTIVE  DATE:  Decembw  20, 1996. 
FOR  FURTHER  INFORMATION  CONTACT. 


David  Genovese,  Import  Administration, 
International  Trade  Administration. 
U.S.  Department  of  Commerce, 
Washington.  D.C.  20230;  telephone 
(202) 482-4697. 

SUPPLEMENTARY  RIFORMATION: 

The  Applicable  SUtnte  • 

Unless  otherwise  indicated,  aU 
citations  to  the  statute  are  references  to 
the  provisions  as  they  existed  prior  to 
January  1, 1995,  the  effective  date  of  the 
amendments  made  to  the  Tariff  Act  of 
1930,  as  amended  (the  Act)  by  the 
Uruguay  Roimd  Agreements  Act 
(URAA). 

Background 

On  May  12, 1994,  and  May  31, 1994. 
Onoda  Cement  Co.,  Ltd.  (Onoda),  and 
the  Ad  Hoc  Committee  of  Southern 
Cahfomia  Producers  of  Gray  Portland 
Cement  (the  Petitioner),  respectively, 
requested  that  the  Department  conduct . 
an  administrative  review  of  the 
antidumping  duty  order  on  gray 
Portland  cement  and  clinker  from  Japan 
(56  FR  21658,  May  10, 1991)  for  Onoda. 
We  initiated  the  review,  covering  the 
period  May  1, 1993,  through  April  30, 
1994,  on  Jvme  15, 1994  (59  FR  30770). 
On  October  6, 1995,  we  published  the 
p^liminary  results  of  the  administrative 
review  (60  FR  52368).  The  Department 
has  now  completed  the  administrative 
review  in  accordance  with  section  751 
of  the  Tariff  Act  of  1930,  as  amended 
(the  Act). 

Scope  of  the  Review 

The  products  covered  by  this  review 
are  gray  portland  cement  and  clinker 
from  Japan.  Gray  portland  cement  is  a 
hydraulic  cement  and  the  primary 
component  of  concrete.  Clinker,  an 
intermediate  material  produced  when 
manufacturing  cement,  has  no  use  other 
than  grinding  into  finished  cement. 
Microfine  cement  was  specifically 
excluded  from  the  antidumping  duty 
order. 

Gray  portland  cement  is  currently 
classifiable  under  the  Harmonized  Tariff 
Schedule  (HTS)  item  number  2523.29, 
and  clinker  is  currently  classifiable 
under  HTS  item  number  2523.10.  Gray 
Portland  cement  has  also  been  entered 
under  item  number  2523.90  as  "other 
hydraulic  cements." 

The  HTS  item  numbers  are  provided 
for  convenience  and  Customs  purposes. 
The  written  product  description 
remains  dispositive  as  to  the  scope  of 
the  product  coverage. 

Analysis  rf  Comments  Received 

We  gave  interested  parties  an 
opportunity  to  comment  on  the 
preliminary  results.  We  received 
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comments  from  the  petitioner  and  firom 
the  respcHident  At  the  request  of  the 
petitioner  and  respondent,  we  held  a 
public  hearing  on  November  20, 1995. 

Comment  1 

Onoda  argues  that  in  calculating 
foreign  market  value  (FMV),  the 
Department  should  deduct  home  market 
pr»4ale  movement  expenses  either  in 
their  entirety  as  direct  selling  expenses 
or  as  indirect  selling  expenses  up  to  the 
amount  of  U.S.  pre-sale  movement 
expenses.  Onoda  states  that  it  has  been 
the  Department's  practice  since  The  Ad 
Hoc  Committee  of  AZr-Nhi-TX-FL 
Producers  of  Gray  Portland  Cement  v. 
United  States.  13  F.3d  398  (Fed.  Or. 
1994).  cerl  denied  115  S.  Q.  67  (1994) 
(hereinafler  Ad  Hoc  Committee  7).  to 
deduct  pre-sale  movement  expenses  as 
direct  expenses  when  the  freight 
expenses  are  "inciured  in  positioning 
the  merchandise  at  [a]  warehouse,"  and 
the  warehousing  expenses  are  classified 
as  direct  expenses.  Onoda  argues  that  in 
this  review,  pre-sale  movement 
expenses  shoidd  be  deducted  from  FMV 
as  direct  expenses  since  the  cost  of 
warehousing  the  cement  is  a  direct 
expense.  Onoda  argues  that 
warehousing  is  a  direct  expense  because 
sales  of  the  subject  merchandise 
constitute  virtually  all  of  its  cement 
sales;  therefore,  virtiially  all  of  Chioda's 
warehousing  expenses  are  associated 
with  the  sub)ect  merchandise. 

Onoda  argues  that,  alternatively,  if  the 
Department  decides  to  treat  home 
muket  pre-sale  movement  expenses  as 
indirect  expenses,  in  purchase  price 
situations,  the  Department  should 
deduct  from  FMV  home  market  pre-sale 
movement  expenses  up  to  the  amount  of 
U.S.  pre-sale  movement  expenses. 
Onoda  argues  that  the  Department  has 
the  power  to  make  such  an  adjiistment 
pursxiant  to  its  authority  to  make 
circumstances-of-sale  (CQS) 
adjustments  and  under  its  inherent 
authority  to  achieve  a  fair  comparison. 
Onoda  further  argues  that  19  CFR 
§  353.56  permits  the  Department  to 
adjust  FMV  to  account  for  indirect 
expenses  as  a  COS  adjustment  and  that 
the  Department  has  the  power  to  adjust 
FMV  for  indirect  expenses  imder  its 
inherent  authority  to  fill  in  gaps  in  an 
area  where  the  statute  is  silent  or 
ambiguous.  Onoda  cites  Timken 
Company  v.  United  States.  865  F.  Supp. 
881  (Crr  1994)  (hereinafter  TunJcen)  and 
Smith-Corona  Group  v.  United  States, 
713  F.2d  1568  (Fed.  Cir.  1983) 
(hereinafter  Smith-Corona)  in  support  of 
its  position. 

Moreover,  Onoda  dtes  19  C.FJL 
§  353.56(b)(1)  and  the  Final 
Determination  of  Sales  at  Less  than  Fair 


Valuer  PotyeAylene  TerephthakOe  Film, 
Sheet,  and  Strip  from  the  Republic  of 
Korea.  56  FR  16305  (April  22, 1991) 
(hereinafter  PET  Film  from  Korea)  as 
precedent  for  ofbettiitg  direct  selling 
expenses  in  the  U.S.  market  with 
indirect  selling  expenses  in  the  home 
market  in  purchase  price  situations. 
Petitioner  contends  that  Onoda's  . 
argument  that  pre-sale  movement 
expenses  should  be  deducted  from  FMV 
as  a  direct  expense  has  been  rejected  by 
the  Department  in  a  number  of  Japanese 
cases,  includiag.  Polyethylene 
Terephthalate  Film.  Sheet  and  Strip, 
from  Japan.  60  FR  32,133  Qune  20. 
1995),  Stainless  Steel  Angle  from  Japan. 
60  FR  16,608  (March  31. 1995), 
Granular  Polytetraflourethylene  Resin 
from  Japan.  60  FR  5,622  (January  30, 
1995),  and  Tapered  Roller  Bearings, 
Four  Inches  or  Less  in  Diameter,  and 
Components  Thereof,  from  Japan,  59  FR 
56,035  (November  10, 1994)  (hereinafter 
TRBsfrom  Japan). 

Petitioner  states  that  contrary  to 
Onoda's  assertion,  the  Department 
requires  that  pre-sale  movement 
expenses  be  directly  related  to  specific 
sales  in  order  to  be  classified  as  direct 
expenses.  Petitioner  contends  that  in 
situations  like  this,  where  the 
merchandise  is  not  dedicated  to  specific 
customers  but,  instead,  is  kept  in 
inventory  at  the  warehouse  and  is 
generally  available  for  sale  to  any 
customer,  the  pre-sale  expenses  are 
indirect  because  there  is  no  specific  sale 
to  which  the  expenses  can  be  directly 
related.  Petitioner  argues  that  the 
Department  addressed  the  issue  of 
whether  or  not  Onoda's  pre-sale  home 
market  transportation  expenses  are 
direct  expenses,  in  the  seccmd  review  of 
this  case.  See  Gray  Portland  Cement  and 
Clinker  from  Japan.  60  FR  43,761 
(August  23, 1995)  (hereinafter  Gray 
Portland  Cement  and  Clinker— Second 
Review).  Petitioner  states  that  in  the 
second  review  of  this  case,  the 
Department  determined  that  Onoda's 
pre-sale  home  market  movement 
expenses  were  indirect  expenses. 

Petitioner  argues  that  Onoda's  home 
market  distribution  system  has  not 
changed  from  the  second  review  and 
that,  therefore,  the  Department  should 
continue  to  consider  Onoda's  pre-sale 
home  market  movement  expenses  as 
indirect  expenses  as  it  did  in  the 
preliminary  results  of  this  review. 
Petitioner  states  that  the  methodology 
applied  in  the  preliminary  results  of  this 
review  and  the  second  review  of  this 
case  (i.e.,  the  methodology  outlined  in 
Ad  Hoc  Committee  I)  has  been  applied 
by  the  Department  in  a  number  of 
Japanese  cases  where  the  Japanese 
producers,  like  Chioda.  have  a  home 


market  distribution  system  whereby 
prodiicts  are  transported  from 
manubcturing  plants  to  warriiouses 
prior  to  sale. 

Petitioner  further  contends  that  the 
Department's  methodc^ogy  for 
determining  whether  pre-sale  home 
market  movement  expenses  are  indirect 
expenses  has  been  approved  by  the 
Court  of  International  Trade  (OT)  and 
the  Court  of  Appeals  for  the  Federal 
Circuit  (CAFC)  in  a  nvmibw  of  decisioos 
including.  Ad  Hoc  Conunittee  ofAZ- 
NM-TX-FL  Pioducas  of  Gray  Portland 
Cement  V.  United  States,  No.  95-1129 
(Fed.  Cir.,  October  10, 1995),  Ad  Hoc 
Committee  of  AZ-NM-TX-FL  Producen 
of  Gray  Portland  Cement  v.  United 
States,  865  F.  Supp.  857  (OT  1994) 
(hereinafter.  Ad  Hoc  Committee  U), 
Federal  Mogul  Corp.  v.  United  States, 
871  F.  Su^p.  443  (OT  1994).  Torrington 
Co.  V.  United  States,  866  F.  Supp.  1434 
(OT  1994),  and  TjunJcen  Co.  v.  United 
States.  855  F.  Supp.  399  (OT  1994). 

With  regard  to  Onoda's  argument  that 
in  purchase  price  situations  the 
Department  should  deduct  home  market 
pre-sale  freight  expoises  up  to  the 
amount  of  the  U.S.  pre-sale  movement 
expenses.  Petitioner  states  that  such  a 
methodology  would  require  the 
Department  to  overrule  the  CAFC's 
decision  in  Ad  Hoc  Committee  /and  all 
of  the  judicial  and  administrative 
rulings  based  on  this  decision. 
Petitioner  contends  that  in  Ad  Hoc 
Committee  I,  the  CAFC  plainly  stated 
that  because  Congress  drafted  the  FMV 
section  of  the  antidiunping  statute 
without  any  authority  for  the  deduction 
of  home  market  pre-sale  movement 
e)q>enses.  Congress  did  not  intend  those 
expenses  to  be  deducted  from  FMV 
under  any  "inherent"  authority. 
Petitioner  states  that  this  principle  is 
supported  by  the  decision  of  the  currrat 
Congress,  in  enacting  the  implementing 
legislation  for  the  Uruguay  Round 
amendments  to  the  antidumping  law,  to 
provide  expressly  for  the  deduction  of 
pre-sale  home  market  movement 
expoTises  bom  FMV. 

With  regard  to  Onoda's  argument  that 
the  Department  has  the  power  to  adjust 
FMV  for  indirect  expenses  under  its 
inherent  authority  to  fill  in  gaps  in  an 
area  where  the  statute  is  silent  or 
ambiguous.  Petitioner  argues  that  the 
Department  has  recognized  that  Ad  Hoc 
Committee  I  plaxDly  held  that  in 
purchase  price  comparisons  there  was 
no  "gap"  with  respect  to  whether  pre- 
sale  movement  charges  could  be 
deducted  from  FMV.  Petitioner  cites  to 
TRBsfrom  Japan,  in  which  the 
Department  stated:  "The  Ad  Hoc 
Committee  decision  states  that  the 
statute  does  not  give  the  Department  the 
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authority  to  deduct  home  maricet 
movement  expenses  from  FKTV  by 
invoking  its  inherent  power  to  fill  'gaps' 
in  the  antidumping  statute."  TBBsfmm 
Japan,  at  56042. 

m  a  related  issue,  Petitioner  argues 
that  because  home  maricet  pre-sale 
tran8p<»lation  costs  should  be 
considered  indirect  selling  expenses 
and  because  Onoda  reported  home 
market  pre-sale  transportation  expenses 
with  other  direct  selling  expenses  in  the 
field  DIRSELH.  the  Department  should 
treat  all  expenses  reported  in  the 
IXRSELH  field  as  indirect,  rather  than 
direct,  selling  ex]>enses. 

In  response,  Onoda  states  that 
DIRSELH  consists  of  freight  expenses 
associated  with  swap  transactions  and 
periodic  adjustments  made  to  the  freight 
expenses  recorded  in  Onoda 's  books. 
Onoda  contends  that  freight  expenses 
associated  with  swap  transactions  are 
post-sale  rather  than  pre-sale  freight 
expenses  since  such  freight  occurs  after 
the  sale  has  been  made  by  the  other 
manufacturer.  Moreover,  states  Onoda, 
while  the  freight  costs  associated  with 
the  tanker  freight  adjustment  include 
pre-sale  freight  expenses,  the 
Department  should  still  deduct  these 
expenses  from  FMV  pursuant  to 
Onoda's  aforementioned  arg\mient  on    ' 
the  deduction  of  pre-sale  freight 
expenses  as  a  direct  expense  or  as  an 
indirect  expense  capped  by  U.S.  pre- 
sale  freight  expense. 

Department's  Position 

We  disagree  with  Onoda.  Onoda  is 
correct  that  since  Ad  Hoc  Committee  I 
the  Department  has  deducted  pre-sale 
movement  expenses  as  direct  expenses 
when  freight  expenses  are  incurred  in 
positioning  the  merchandise  at  the 
warehouse,  and  the  warehousing 
expenses  are  classified  as  direct 
expenses.  However,  as  with  the  first  and 
second  reviews  of  this  case,  the 
Department  has  determined  that 
Onoda's  warehousing  expense  is  an 
indirect  selling  expense.  The 
Department's  determination  in  the  first 
review  that  Onoda's  warehousing 
expense  is  an  indirect  selling  expense 
has  been  upheld  by  the  OT  in  The  Ad 
Hoc  Committee  of  Southern  California 
Producers  of  Gray  Portland  Cement  v. 
United  States,  914  F.  Supp.  535  (OT 
1995)  (hereinafter  Southern  California 
Producers.).  In  its  decision  the  OT 
stated  that: 

Home  market  expenses  for  which 
Commerce  makes  an  allowance,  must,  as  a 
general  matter,  be  directly  tied  to  specific 
sales  or  specific  oistcuners.  Hussey  Copper, 
17  OT  at  1001. 834  F.  Supp.  at  421.  If  the 
expenses  are  not  directly  tied  to  specific 
sales,  but  are  incurred  to  advance  sales  in 


general,  then  Commarce  may  treat  them  as 
indirect  selling  expenses  *  *  * 

Upon  review,  the  Court  finds  that 
Commerce's  decision  to  classify  Onoda's 
home  market  service  station  expenses  as 
warehousing  expenses,  and  to  treat  th«n  as 
indirect  selling  expenses,  is  supported  by 
substantial  evidence  and  otherwise  in 
accordance  with  law  for  several  reasons. 
First,  Onoda  lias  not  earmarked  the  cement 
held  in  the  service  stations  for  particular 
sales  or  particular  customers:  indeed,  Onoda 
admits  that  the  service  stations  temporarily 
store  cement  that  is  awaiting  sale.  Final 
Results,  58  Fed.  Reg.  48,828.  Second,  Onoda 
{ailed  to  submit  evidence  showing  that 
service  stations  differ  &om  warehouses  in 
their  physical  structure.  See  Id.  Third,  some 
repacking,  a  )ob  that  is  traditionally  done  at 
warehouses,  is  done  at  tiie  service  stations. 
Id.;  Pub.  Doc.  107,  Conf.  Doc.  46.  Fourth. 
Commerce  found  evidence  to  indicate  that 
the  service  stations  are  not  entirely  necessary 
to  transport  cement  to  customers. 

Id.  at  540-541.  The  £acts  of  this  review 
are  no  different  frx>m  the  facts  in  the  first 
review  upheld  by  the  QT.  Acc(»rdingly, 
the  Department  continues  to  view 
Onoda's  warehousing  as  an  indirect 
expense  and  therefore,  we  continue  to 
view  Onoda's  home  market  pre-sale 
movement  charges  as  an  indirect 
expense. 

The  Department  also  disagrees  with 
Onoda's  argument  that  in  purchase 
price  situations  the  Department  should 
deduct  from  FMV  as  indirect  expenses 
home  market  pre-sale  movement 
expenses  up  to  the  amoimt  of  U.S.  pre- 
sale  movement  expenses  through  the 
Department's  inherent  authority  to  fill 
in  gaps  in  an  area  where  the  statute  is 
silent  or  ambiguous.  We  have 
determined,  in  light  of  Ad  Hoc 
Committee  I  and  its  progeny,  that  the 
Department  no  longer  can  deduct  home 
market  movement  charges  frtim  FMV 
pursuant  to  its  inherent  power  to  fill  in 
gaps  in  the  antidumping  statute.  We 
instead  adjust  for  those  expenses  under 
the  COS  provision  of  19  CFR  §  353.56 
and  the  ESP  ofeet  provision  of  19  CFR 
§  353.56(b)  (1)  and  (2),  as  appropriate,  in 
the  manner  described  below. 

When  USP  is  based  on  either  ESP  or 
purchase  price,  we  adjust  FMV  for  home 
market  movement  charges  throiigh  the 
COS  provision  of  19  CFR  §  353.56(a). 
Under  this  adjustment,  we  capttire  only 
direct  selling  expenses,  which  include 
post-sale  movement  expenses  and.  in 
some  circumstances,  pre-sale  movement 
expenses.  Specifically,  we  treat  pre-sale 
movement  expenses  as  direct  expenses 
if  those  expenses  are  directly  related  to 
the  home  market  sales  of  the 
merchandise  under  consideration.  In 
order  to  determine  whether  pre-sale 
movement  expenses  are  direct,  the 
Department  examines  the  respondent's 
pre-sale  warehousing  expenses,  since 


the  pre-sale  movement  charges  incurred 
in  positioning  the  merchanoise  at  the 
warehouse  are,  for  analytical  purposes, 
linked  to  pre-sale  warehousing 
expenses.  See  Final  Results  of 
Redetermination  Pursuant  to  Giurt 
Remand,  dated  January  5,  1995 
(pertaining  to  SUp.  Op.  94-151).  If  the 
pre-sale  warehousing  constitutes  an 
indirect  expense,  the  expense  involved 
in  getting  the  merchandise  to  the 
warehouse,  in  the  absence  of  contrary 
evidence,  also  must  be  indirect; 
conversely,  a  direct  pre-sale 
warehousing  expense  necessarily 
implies  a  direct  pre-sale  movement 
expense.  See  Gray  Portland  Cement  and 
Clinker^— Second  Review,  at  43765;  Ad 
Hoc  Convmittee  U,  865  F.  Supp.  861- 
862. 

Onoda  reported  in  its  questionnaire 
response  of  August  22,  1994,  that  it 
incurred  no  after-sale  warehousing 
expenses  and  respondent  did  not  claim 
any  warehousing  expenses  as  direct 
COS  expenses.  The  Department 
interprets  this  to  mean  that  any 
warehousing  expenses  incurred  are 
properly  classified  as  pre-sale,  indirect 
selling  expenses  and  that  the  expense  of 
transporting  the  cement  to  the 
warehouse  should  also  be  treated  as  an 
indirect  expense.  Accordingly,  the 
Department  has  not  deducted  home 
market  pre-sale  movement  expenses 
frt>m  FMV  for  comparison  to  PP  sales. 
However,  we  deducted  post-sale 
movement  expenses  from  FMV  as  a 
direct  expense. 

Additionally,  it  is  the  Department's 
standard  practice  when  a  respondent 
commingles  direct  and  indirect  home 
market  expenses  in  the  same  field  to 
treat  that  field  as  an  indirect  expense. 
See  Gray  Portland  Cement  and 
Clinker — Second  Review,  at  43766; 
Antifriction  Bearings  (Other  Than 
Tapered  Roller  Bearings)  and  Parts 
Thereof  From  France,  et  al.  58  FR 
39729,  39742  (July  26.  1993). 
Accordingly,  we  agree  with  Petitioner 
that  since  Onoda  reported  home  market 
pre-sale  transportation  expenses  (which 
are  indirect  expenses)  with  direct 
selling  expenses  in  the  field  DIRSELH. 
we  should  treat  all  expenses  reported  in 
the  DIRSELH  field  as  indirect,  rather 
than  direct,  selling  expenses. 

Cormnent  2 

Onoda  argues  that  the  Department 
should  not  include  home  market  sales  of 
bagged  cement  in  the  FMV  calculation 
since  it  only  sold  bulk  cement  in  the 
United  States.  Onoda  argues  that 
comparing  bulk  sales  to  bagged  sales  in 
this  case  contravenes  the  Department's 
past  practice  of  comparing,  whenever 
possible,  sales  of  identically  packed 
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merchandise.  Onoda  dtes  to  the  Final 
Detennination  of  Sales  at  Lsss  Than 
Fair  Value:  Gray  Portland  Cement  and 
Clinker  from  Japan.  56  FR  12,156 
(March  22, 1991),  Final  Detennination 
of  Sales  at  Less  Than  Fair  Value:  Fresh 
Kiwifruitfrom  New  Zealand,  57  FR 
13,695  (April  17. 1992)  (hereinafter. 
Kiwifaxutfrom  New  Zealand).  Final 
Detennination  of  Sales  at  Less  Than 
Fair  Value:  Gray  Portland  Cement  and 
Clinker  from  Mexico.  55  FR  29.244  (July 
18. 1990)  (hereinafter  Cement  from 
Mexico),  and  the  concurrence 
memorandxun  for  Gray  Portland  Cement 
and  Clinker  from  Venezuela.  56  FR 
56.390  (November  4. 1991)  (hereinafter 
Cement  from  Venezuela),  in  support  of 
itsposition. 

Petitioner  argues  that  Onoda  made 
this  same  argument  in  the  second 
review  and  mat  the  Department 
determined  in  the  second  review  that  it 
was  appropriate  to  compare  bxilk  sales 
in  the  United  States  to  bulk  and  bagged 
sales  in  the  home  market  after  adjusting 
for.  differences  in  packing  costs.  See 
Gray  Portland  Cement  and  Clinker—  . 
Second  Review,  at  43763.  Petitioner 
argues  that  home  market  sales  of  bagged 
cement  should  be  included  in  the 
calculation  of  FMV  since  the  technical 
specifications  for  cement  sold  in  bags 
and  in  bulk  are  identical.  Moreover, 
asserts  Petitioner,  Onoda  has  made  no 
attempt  to  demonstrate  that  bagged 
cement  is  sold  in  different  distribution 
channels  or  at  different  levels  of  trade 
than  bulk  cement,  or  that  sales  of  bagged 
cement  are  not  in  the  ordinary  course  of 
trade. 

Department's  Position 

We  agree  with  the  petitioner.  As  we 
stated  in  the  second  review  of  this  case, 
there  is  no  physical  difference  between 
the  bagged  and  bulk  cement  sold  in 
Japan.  The  only  difference  is  the  manner 
in  which  the  merchandise  is  packed. 
Since  packing  is  not  a  criterion  for 
comparability,  and  because  there  is  no 
physical  difference  betMreen  bulk  and 
bagged  cement  sold  in  the  home  market, 
we  did  not  exclude  home  market  sales 
of  bagged  cement  from  our  calciilations 
of  FMV.  See  Gray  Portland  Cement  and 
Clinker— Second  Review,  at  43763. 

In  the  second  review  of  this  case,  we 
determined  that  the  cases  dted  by 
Onoda  in  suppcnt  of  its  argument  did 
not  construct  a  standard  whereby  the 
Department  will  not  make  bulk-to-bag 
comparisons.  Further,  the  LTFV 
inv^tigation  of  this  case  is 
distinguishable  bxun  both  the  seconS' 
and  present  case.  In  the  LTFV 
investigation,  bagged  cement  was  sold 
in  the  United  States,  not  in  the  home 
market,  and  the  amount  sold  in  the 


United  States  was  "imrignifinanf 
Accordingly,  in  the  LTFV  investigatioo, 
we  did  not  require  Onoda  to  report  U.S. 
sales  of  bagged  cement  and  we  did  not 
use  bagged  sales  in  our  margin 
calculations.  In  the  second  review  of 
this  case,  and  in  this  review,  bagged 
cement  was  sold  in  the  home  market 
and  the  amount  was  not  insignificant 
Accordingly,  Onoda  was  required  to 
report  bagged  sales  and  such  sales  were 
included  in  the  £)epartment's  margin 
calculations. 

We  conclude  here,  as  we  did  in  the 
second  review  of  this  case,  that  the 
cases  cited  by  Onoda  do  not  stand  for 
the  proposition  that  the  Department 
must  always  compare  bulk-to-bulk  and 
bag-to-bag  sales,  and  that  packing  is  not 
a  criterion  for  matching  tjrpes  of  cement 
Therefore,  we  compared  sales  of  hulk 
cement  in  the  United  States  to  ^es  of 
both  bulk  and  bagged  cement  in  the 
home  market,  and  made  the  appropriate 
adjustments  to  reflect  the  packhig  costs' 
associated  with  begged  cement. 

Comment  3 

Onoda  argues  that  in  the  preliminary 
results  of  review,  the  Department 
improperly  classified  a  commission 
paid  to  an  unrelated  trading  company  as 
a  "document  handling  fee"  (i.e..  as  a 
movement  expense  that  was  directly 
deducted  from  U.S.  price).  Onoda  states 
that  its  sales  to  the  United  States  are 
made  through  an  unrelated  trading 
company  which  purchases  the  cement 
from  Onoda  at  a  discoimt  and  then 
resells  the  cement  at  the  pre-discoimt 
price  to  Lone  Star  Northwest  (LSNW),  a 
party  related  to  Onoda.  Onoda  claims 
that  the  payment  the  trading  company 
receives  (i.e.,  the  difference  between 
what  the  trading  company  pays  Onoda 
and  what  LSNW  pays  the  trading 
company  for  the  cement)  is  a 
commission  compensating  the  trading 
company  for  arranging  transportation 
and  providing  other  services  in  support 
of  cement  sold  to  the  United  States. 

Onoda  asserts  that  under  the 
antidimiping  law,  payments  for  a  wide 
range  of  services  may  qualify  for 
treatment  as  commissions.  Onoda,  citing 
to  Chapter  8,  page  26  of  the 
Department's  antidumping  manual, 
states  that  the  services  provided  by  a 
commissionaire  may  vary  from  the  level 
of  minimal  services  in  facilitating 
commimication  to  substantive  services 
including  irAiyit^tining  inventory  and 
providing  support  in  all  areas  of  the 
sales  transactions.  Similarly,  Onoda 
dtes  to  Final  Determination  of  Sales  at 
Less  Than  Fair  Value:  Coated 
Groundwood  Paper  from  France.  56  FR 
56,380  (November  4, 1991)  to  argue  that 
the  "Department  treats  paymoits  for 


'esisuiing  that  jxoductkm,  shipping,  and 
ddiveries  meet .  .  .  scheduling 
requirements,  taking  title  to  the 
merchandise,  performing  sales 
accounting  and  collection  functions,  ' 
arranging  for  the  provision  of  technical 
services,  and  partidpating  in  trade 
shows  and  other  events'  as 
commission."  See  Onoda's  case  Inief  at 
page  10,  fn  14. 

^loda,  dting  to  Final  Determination 
of  Sales  at  Less  Than  Fair  Value  and 
Final  Determination  of  Sales  at  Not  Less 
Than  Fair  Value:  Certain  Carbon  Steel 
Products  from  Austria,  50  FR  33365 
(August  19, 1985)  (hereinafter  Carbon 
Steel  Products  from  Austria),  states  that 
the  Department  has,  in  the  past,  treated 
payments  like  that  which  Onoda  pays  to 
the  trading  company  as  commissions. 
Onoda  states  that  in  Carbon  Steel 
Products  from  Austria,  the  Department 
stated  the  following: 

Home  maricat  purchasen  contact  [the 
respondent]  to  establish  price  and  terms  of 
sale.  Once  the  parties  have  agreed  on  the 
tenns  of  sale,  the  purchaser  designates  a 
trading  company  to  handle  the  paperwork. 
(The  respondent]  then  sells  to  the  trading 
company  at  a  reduced  price  and  the  trading 
company  resells  to  the  purchaser  at  the  full 
price.  Under  these  fiacts,  the  payments  are 
clearly  commissions  paid  to  the  trading 
anapanyfor  services  rendered  in  connection 
with  the  sale,  (emphasis  added  by  Onoda) 

Onoda  alsa  argues  that  the  payment  to 
the  trading  company  does  not  affad  the 
final  price  to  the  U.S.  customer,  and, 
therefore,  it  should  not  be  deducted 
from  U.S.  price  as  a  discount.  Chioda 
dtes  to  Qubon  Steel  Products  from 
Austria  and  the  Firuil  Determinations  of 
Sales  at  Less  Than  Fair  Value:  CerttOn 
Hot-Rolled  Carbon  Steel  Flat  Products, 
Certain  Cold-Rolled  Carbon  Steel  Flat 
Products,  and  Certain  Cut-to-LettgA 
Carbon  Steel  Flat  Products  from 
Belgium,  58  FR  37,083  [July  9, 1993),  in 
support  of  its  position. 

Petitioner  argues  that  the  role  of  the 
trading  company  has  not  changed  since 
the  LTFV  investigation  in  which 
"Onoda  minimized  the  role  of  the 
trading  compcmy  in  the  sales  process, 
stating  that  Uie  trading  company 
'arranged  the  freight  and  takes  care  of 
the  shipping,'  but  that  otherwise  it  was 
a  'bystander'."  See  Petitioner's  Case 
Brief,  at  16.  Petitioner  states  that  since 
the  trading  conpany  merely  arranged 
for  the  shipmoit  of  merchandise  that 
had  already  been  sold,  the  Department 
should  continue  to  treat  payments  to  the 
trading  company  as  a  movement 
expense.  Petititmer  dtes  to  Certain 
Intanal-Combustion,  Industrial  Forklift 
Trucks  from  Japan,  57  FR  3,167  Qanuaiy 
28, 1992),  accord  Certain  Internal- 
Combustion,  Industrial  Forklift  Trucks 
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fnmlapan,  59  FR  1,374  (January  10. 
1994),  Mechanical  Transfer  Presses  from 
Japan.  55  FR  335  (Janxiary  4. 1990),  in 
support  of  its  argument. 

Petitioner  argues  that  the  Department 
classifies  payments  to  trading 
companies  as  commissions  only  if  the 
services  provided  by  the  trading 
ccHnpany  involve  selling  the 
merchandise  [i.e.,  finHing  and 
cultivating  customers,  marketing  the 
product,  negotiating  transactions, 
retainiiig  customers,  etc.).  Petitioner 
dtes  to  (XI  Country  Tubular  Goods  from 
Austria.  60  FR  33.551  (June  28, 1995) 
(heareinafter  OCTGfrom  Austria), 
Stainless  Steel  Angle  from  Japan.  60  FR 
16.608  (March  31, 1995)  (hereinafter 
SSA  from  Japan),  and  Sweaters  Wholly 
or  in  Chief  Weight  of  Man-Made  Fiber 
from  Taiwan.  55  FR  34,585  (August  23. 
1990)  (hereinafter  Sweaters  from 
Taiwan),  in  support  of  its  position. 

Petitioner  argues  that  alternatively, 
the  Department  co\ild  classify  payments 
to  the  trading  company  as  discounts  on 
sales  to  the  United  States.  Petitioner 
asserts  the  Onoda  classified  the 
payment  as  a  disccmnt  in  its  August  22, 
1994,  questionnaire  response.  Petitioner 
dtes  to  Industrial  Phosphoric  Acid  from 
Israel.  52  FR  25,440  (July  7,  1987), 
accord  Mirrors  in  Stock  Sheet  and  Lehr 
End  Sizes  from  the  United  Kingdom,  51 
FR  43,411  (December  2. 1986),  and 
Portland  Hydraulic  Cement  from  Japan. 
48  FR  41,059  (September  13, 1983).  to 
argue  that  Department  precedent 
supports  this  approach. 


Department's  Position 

We  disagree  with  Onoda.  If  the 
trading  company  provides  services 
related  to  the  movement  of  the 
merchandise,  the  Department  considers 
the  payment  the  trading  company 
receives  for  such  services  as  a 
movement  expense  which  is  deducted 
directly  from  U.S.  price.  See  Forklift 
Trucks  from  Japan,  at  3178.  The 
Department  considers  a  payment  to  a 
trading  company  to  be  a  commission  if 
the  trading  company  provides  services 
related  to  the  sale  of  die  mwwhnnf^jffft 
See  Chapter  8,  page  26  of  the 
Department's  antidumping  mamiy]  in 
this  case,  the  trading  company  is  not 
involved  in  the  sale  of  the  merchandise 
to  the  customer.  Rather,  LSNW  sells 
cement  to  the  United  States.  The  price 
of  the  cement  is  set  by  LSNW,  in 
consultation  with  Onoda.  After  the 
tenns  of  the  sale  are  negotiated  between 
LSNW.  Onoda.  and  the  U.S.  buyer, 
Onoda  hires  the  trading  company  to 
arrange  shipment  of  the  cement.  Clearly, 
the  work  performed  by  the  trading 
company  (i.e.,  arranging  for 
transportation  of  the  cement)  is  a 


movement  eoq>an8e  rather  than  a 
commission.  This  is  supported  by 
Onoda's  statement  in  its  case  brief  of 
November  6, 1995  at  page  11,  where 
Onoda  states  that  the  trading  ctmipany 
"is  primarily  responsible  for  arrat^ing 
transportation  of  cement."  AdditionaUy, 
in  its  supplemental  questionnaire 
response  of  October  31, 1994  at  page  30. 
Onoda  clarifies  the  role  of  the  trading 
company,  stating,  that  the  trading 
company  does  not  take  physical       ' ' 
possession  of  the  merchandise;  it  fsfiot 
a  frei^t-forwarder,  although  it  does 
coordinate  with  the  broker  and  with 
arranging  the  shipments;  and,  it  is  not 
the  importer  of  record.  Again,  the 
service  provided  by  the  trading 
company  is  to  arrange  for  shipment, 
after  the  sale  between  Onoda,  LSNW 
and  the  U.S.  customer  has  been 
completed. 

Onoda's  dte  to  Carbon  Steel  Products 
from  Austria  is  accurate;  however,  the 
Department's  practice  has  evolved  since 
1985.  Spedfi<ally.  the  Department  has 
recognized  that  commissions  paid  to 
trading  companies  have  certain 
characteristics:  (1)  they  are  agreed  upon 
in  writing;  (2)  they  are  earned  directly 
on  sales  made,  based  on  flat  rates  or 
percentage  rates  applied  to  the  value  of 
individual  orders;  (3)  they  take  into 
consideration  the  expenses  which  a 
trading  company  must  incur  to  cultivate 
and  maintain  successful  relationships 
with  purchasers;  and.  (4)  they  take  into 
consideration  the  sales  and  marketing 
services  performed  by  a  trading 
company  in  lieu  of  an  exporter/ 
manufacturer  establishing  its  own  larger 
sales  force.  See  OCTGfrom  Austria,  at 
33554.  Again,  the  trading  compemy  in 
this  case  does  not  cultivate  and 
maintain  relationships  with  purchasers 
nor  does  it  perform  sales  and  marketing 
services.  Rather,  the  trading  company  is 
paid  to  arrange  for  shipment  of  the 
cement  after  it  has  been  sold  and  the 
terms  set 

Moreover,  Onoda's  dte  to 
Groundwood  Paper  from  France  is 
misleading  in  that  the  quote  dted  is  not 
attributable  to  the  Department,  but 
rather  to  the  respondent  who  argued 
that  a  marimp  to  a  related  party  should 
not  be  considered  a  commission  because 
the  related  party  "performs  a  number  of 
additional  selling  and  administrative 
functions  not  undertaken  by 
commission  agents,  induding  ensuring 
that  production,  shipping,  and 
deliveries  meet  printers'  scheduling 
requirements,  taking  title  to  the 
merchandise,  performing  sales 
accounting  and  collection  functions, 
arranging  for  the  provision  of  technical 
services,  and  partidpating  in  trade 
shows  and  other  events."  See 


Groundwqod  Paparfrom  France,  at 
56381.  In  that  case,  although  the 
Department  panted  the  deduction  as  a 
commission,  it  focused  its  response  on 
the  related-party  nat\ire  of  the 
commission  rather  than  the  actual 
services  performed  for  the  commission 
payment.  Moreover;  in  the  instant  case, 
the  only  function  performed  by  the 
trading  company  is  to  arrange  for 
shipment  of  the  merchandise. 

We  do  agree  with  Onoda  that  the 
pajTnent  to  the  trading  company  should 
not  be  considraed  a  discount  since  the 
payment  to  the  trading  company  does 
not  reduce  the  final  price  to  the  U.S. 
customer.  See  Carbon  Steel  Products 
from  Austria,  at  33366. 

Accordingly,  for  these  final  results  of 
review,  we  have  continued  to  treat  the 
payment  to  the  trading  company  as  a 
movement  expense  and  have  deducted 
this  expense  direcdy  from  U.S.  price. 

Comment  4 

Onoda  argues  that  in  performing  the 
calculations  for  determining  whe&er  ■ 
Onoda  made  home  market  uJes  below 
cost,  the  Department  erroneously 
double-coimled  the  expenses  reported 
in  the  DIRSELH  field  on  the  sales  tape 
(i.e.,  the  Department  included  the  field 
DIRSELH  in  its  calculation  of  COP,  and 
the  Department  deduded  the  DIRSELH 
field  bom  the  home  market  price  that 
was  used  in  the  cost  test).  Onoda  asserts 
that  the  Department  should  revise  its 
COP  calculations  for  the  final  results  to 
make  only  one  of  these  adjiistments. 
The  Deputment  should  either  (1) 
indude  the  DIRSELH  field  in  the  COP 
and  not  dedud  it  from  the  home  market 
price  used  in  the  cost  test,  or  (2)  the 
Department  should  not  include  the 
DIRSELH  field  in  COP  and  dedud  the 
DIRSELH  field  from  the  home  market 
price  used  in  the  cost  test. 

Petitioner  agrees  with  Onoda  and  has 
no  objection  to  the  Department's 
correcting  the  COP  test  in  the  manner 
suggested  by  Onoda  so  that  the 
DIRSELH  field  is  either  included  in  COP 
or  deduded  from  the  net  price 
compared  to  COP,  but  not  both. 

Department's  Position 

We  agree  with  Onoda  and  Petitioner. 
For  these  final  resxilts,  we  induded  the 
DIRSELH  field  in  the  COP  and  did  not 
dedud  the  field  DIRSELH  from  the 
home  market  price  used  in  the  cost  test. 

Comment  5 

Petitioner  argues  that  the  IDepartment 
should  use  best  information  available 
(BIA)  to  account  for  unreported 
downstream  sales  by  related  distributors 
that  failed  the  arm's-length  test  rather 
than  drop  such  sales  from  the  analysis. 


Fedaral  Register  /  Vol.  61.  No.  246  /  Friday.  December  20.  1996  /  Notioes 


67313 


Petitioiier  amies  that  the  Depaitment 
has  repeatedly  asked  for  this 
informatiati,  and  Onoda  has  refused  to 
I»ovide  it  Petitioner,  citing  to  Final 
Determination  of  Sales  at  Less  Than 
Fair  Value:  CerUdn  Cold-Rolled  Carbon 
Steel  Products  from  Argentina,  58  FR 
37.062  (Jiily  9, 1993)  (horeinafter  Steel 
^m  i^ige/itiiuiL  argues  that  the    ■ 
Department  has  stated  in  the  past  that 
when  a  related  seller  fails  the  arm's* 
length  test,  the  need  for  downstream 
sales  becomes  evident. 

Moreover,  states  Petitioner,  citing  to 
Gray  Portland  Cement  and  Clinker  from 
Mexico.  60  FR  26.865  (May  19, 1995) 
(hereinafter  Cement  from  Mexico)  and 
Certain  Malleable  Cast  Iron  Pipe  Fittings 
from  Brazil,  60  FR  41,876  (August  14, 
1995)  (hereinafter  Pipes  from  Brazt/).-it 
is  the  Department,  not  respondent 
which  determines  what  information  is 
to  be  provided  for  an  administrative 
review,  and,  respondent  should  not  be 
allowed  to  control  the  results  of  the 
review  by  providing  only  partial 
information. 

Petitioner  hypothesizes  that  given  the 
Department's  prior  practice  of  applying 
BIA  for  unreported  downstream  udes 
only  to  establish  FMVs  for  those  U.S. 
sales  left  without  adequate  matches 
when  non-arm's-lengtn  sales  are 
excluded,  Onoda  could  have  reasonably 
concluded  that  refusing  toreport 
downstream  sales  in  this  review  would 
cany  no  risks.  Under  sudi 
circumstances,  asserts  Petitioner,  the 
Department  should  resort  to  BIA  for 
unreported  downstream  sales  lest 
Onoda  be  rewarded  for  "stonewalling" 
and  refusing  to  respond.  Petitioner, 
citing  to  Silicon  Metal  from  Argentina, 
58  FR  65,336  (December  14. 1993). 
states  that  Onoda  should  not  be  placed 
in  a  better  position  as  a  result  of  non- 
compliance than  it  would  have 
occupied  had  it  provided  the 
Department  with  complete,  accurate, 
and  timely  data.  Petitioner  concludes 
that  based  on  the  foregoing,  the 
Department  should  report  to  BIA  for 
unreported  downstream  sales,  and  as 
BIA,  the  Department  should  use  the 
highest  net  home  market  price 
otherwise  reported  by  Onoda  and 
verified  by  the  Department 
Alternatively,  the  Department  should 
apply  as  BIA  the  weighted-average  price 
of  all  related-party  home  market  sales 
that  p«ned  the  arm's-length  test, 
inoeased  by  the  standard  distributor 
mark-up. 

Onooa  argues  that  it  cooperated  with 
the  Department  in  every  aspect  of  this 
administrative  review,  but  that  it  was 
imable  to  report  downstream  sales 
because  none  of  the  related  distributors 
is  consolidated  with  Onoda.  and  Onoda 


does  not  have  the  powu-  to  compel  its 
minority-owned  distributors  to  rroort 
infcHmation  cm  their  sales  to  unrelated 
customers.  Onoda  states  that  in  the 
LTFV  investigation  and  the  first  and  the 
second  review  of  this  case,  the 
Department  has  not  required  it  to  report 
downstream  sales;  rather,  the 
Department  has  simply  applied  an 
arm's-length  test  to  determine  whether 
to  include  sales  to  the  related 
distributora  in  the  FMV  calculations. 
Moreover,  Onoda  asserts  that  there  are 
other  cases  in  which  the  Department  has 
not  required  the  reporting  of 
downstream  sales  il  the  respondent 
demonstrates  that  the  sales  to  the 
related  parties  were  made  on  an  arm's- 
length  basis.  Onoda  cites  to  Certain 
Corrosion  Resistant  Carbon  Steel  Flat 
Products  from  Australia;  Prdiminary 
Results  of  Antidumping  Duty 
Administrative  Review,  60  FR  42.507 
(August  16, 1995),  in  support  of  its 
position.  Further,  asserts  Onoda,  it  is 
not  the  Department's  practice  to  resort 
to  BIA  when  there  are  sufficient  home 
market  sales  to  unrelated  customers  to 
provide  matches  for  all  of  a 
respondent's  U.S.  sales.  Onoda  cites  to 
Steel  from  Argentiivi  and  Final 
Determinations  of  Sales  at  Less  Than 
Fair  Value:  Certain  Hot-Rolled  Carbon 
Steel  Flat  Products,  Certain  Cold-Rolled 
Carbon  Steel  Flat  Products,  Certain 
Corrosion-Resistant  Carbon  Steel  Flat 
Product,  and  Certain  Cut-to-Length 
Carbon  Steel  Plate  from  France,  58  FR 
37,125  (July  9, 1993)  (hereinafter  Steel 
from  France),  in  support  of  its  position. 
Onoda  concludes  that  because  there 
Mrere  more  than  enough  home  market 
sales  to  imrelated  parties  to  provide 
matches  for  all  of  Onoda's  U.S.  sales 
during  the  POR.  any  sales  to  the  related 
distributore  which  are  found  not  to  be 
at  arm's-length  should  simply  be 
dropped  from  the  FMV  calculation. 

Department's  Position 

We  disagree  with  P^itioner.  As 
Onoda  points  out,  it  is  the  Department's 
practice  to  drop  from  our  FMV 
calculatiaDs  sales  to  home  market 
related  parties  v^ch  have  failed  the 
arm's-length  test.  If  sales  to  a  related 
party  in  the  home  market  are 
determined  not  to  be  at  arm's-length, 
and  the  Department  does  not  have 
information  pertaining  to  downstream 
sales  (because  respondent  has  refused  or 
-  is  unable  to  provide  such  inftmnatian). 
it  is  the  Department's  practice  to  resort 
to  BIA.  Howevn,  the  Department  will 
only  resort  to  BIA  if  it  cannot  find  a 
home  maricet  match  for  a  U.S.  sale  (i.e., 
there  are  no  home  market  sales  to 
unrelated  parties  or  to  related  parties 
that  have  passed  the  arm's-length  test  to 


match  to  a  U.S.  sale)  and  that  sale 
wouid  be  matched  to  a  ncm-arm's  length 
sale. 

In  this  case,  the  Deptartmrnit  did  not 
include  thoee  hcune  market  sales  to 
related  parties  which  were  not  made  at 
arm's-length  prices.  In  order  to 
determine  whether  these  sales  were 
made  at  arm's-length  prices,  we 
calculated  a  weighted-average  price  erf 
the  home  mari»t  sales  for  eu^  related 
party.  Where  the  wei^ted-average  price 
charged  to  a  related  party  was  le^  than 
the  weighted-average  price  charged  to 
all  of  Cteoda's  unrelated  customers,  we 
determined  that  those  related  party  sales 
were  not  made  at  arm's-length  prices, 
and  removed  those  sales  from  our  FMV 
calculation. 

We  agree  with  Petitioner  that  the 
Department  has  stated  in  the  past  that, 
when  a  "reli^  seller  fails  the  arm's- 
length  test,  the  need  for  downstream 
sales  becomes  evident"  However,  as 
fully  explained  in  Steel  frxxn  Argentina: 

As  outlined  in  the  preliminaiy 
detnminations,  vrhea  the  respondents  could 
not  or  would  not  report  downstream  aalet, 
we  applied  margins  based  on  BIA  to  any  U.S. 
sale  matched  only  to  a  sale  to  a  related 
reseller  in  the  home  market  that  failed  the 
arm's-length  test,  and  we  will  continue  to  do 
so  for  these  6nal  detenninations.  In  other 
words  we  did  not  simply  disregard  die  &ct 
that  respondents  failed  to  report  downstream 
sales.  Once  a  related  reseller  foils  the  arm's- 
length  test  the  need  for  downstream  sales 
becomes  evident  but  only  as  an  oTtamatrw 
to  the  sale  to  tiiat  rdated  reader.  The 
ixOegrity  of  FMV  is  not  sariousfy  challenged 
because  in  all  other  cases  U.S.  sales  are 
matched  to  unrelated  party  sales  in  the  home 
maiket  or  to  related  party  sales  at  aim's 
length,  (emphasis  added) 

Id.  at  37083.  In  the  instant  case,  all  U.S. 
sales  were  matched  to  imrelated-party 
sales  in  the  home  market  or  to  reLated- 
party  sales  that  were  conducted  in  an 
arm's-length  manner. 

We  agree  that  the  Department  not 
respondent,  determines  what 
information  is  to  be  provided  and  that 
respondent  should  not  be  allowed  to 
control  the  results  jtf  review  by 
providing  partial  information.  However, 
in  the  instant  case,  these  principles  have 
not  been  breadied.  The  Department 
requested  infoimaticHi.  and  the 
respondent  did  not  provide  it  In  this 
instance.  BIA  was  not  necessary  since 
all  U.S.  sales  were  matdied  to 
unrelated-party  sales  in  the  home 
market  or  to  related-party  sales  that 
were  conduced  in  an  arm's-length 
manner.  Accordingly,  the  Department 
did  determine  v^iat  informaticm  was  to 
be  provided  and  respondent  has  not 
bean  allowed  to  oontiol  the  results  of 
the  review. 
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We  also  agree  that  Onoda  should  not 
be  placed  in  a  better  position  due  to 
non-compliance  with  a  request  for 
information.  As  stated  above,  it  is  the 
Department's  practice  to  require 
downstream  sales  information  when  a 
related  party  fails  the  arm's-length  test 
and  the  Department  does  not  have  home 
market  matches  for  U.S.  sales.  If  the 
Department  does  have  home  market 
matches  for  U.S.  sales,  the  Department 
drops  related  party  sales  that  Called  the 
arm's  length  test,  as  was  the  case  here. 
Under  these  cinnimstances,  Onoda  does 
not  benefit  from  its  mxicompliance 
since  U.S.  sales  were  matched  with 
home  market  sales  to  imrelated  parties 
and  to  related  parties  at  prices 
determined  to  be  on  an  arm's-length 
basis. 

Accordingly,  for  these  final  results,  as 
with  the  preliminary  results,  we  have 
not  resorted  to  BIA  to  account  for 
imreported  downstream  sales  by  related 
distributors  that  have  failed  the  arm's- 
length  test.  Rather,  we  have  dropped 
these  sales  fitim  our  anal3r8i8  of  Fl^V. 

» 

Comment  6 

Petitioner  argues  that  because  Onoda 
£uled  to  report  distributor  rebates  and 
prompt  payment  discounts  (PPDs)  on  a 
transaction-specific  basis  and  these 
adjustments  were  not  granted  as  a  fixed 
and  constant  percentage  of  sales  on  all 
transactions  for  which  they  were 
reported,  these  adjustments  should  be 
claasified  as  Indirect  selling  expenses. 

Petitioner  argues  that  the  Department 
requested  that  Onoda  report  rebates  and 
discounts  on  a  transaction  specific  basis 
but  that  Onoda  responded  that:  (1)  its 
central  accounting  system  is  "imable  to 
tie  the  rebates  and  discounts  to  specific 
sales"  and  (2)  rebates  and  discoimts 
were  allocated  over  all  sales  because 
Onoda 's  accoimting  system  "is  unable 
to  identify  the  specific  distributors 
which  earned  the  rebates  and 
discounts."  (See  Onoda 's  October  31, 
1994  Deficiency  questioimaire  Response 
at  16-17.)  Petitionei^also  argue  that 
Onoda's  rebate  calculations 
inappropriately  allocated  rebates 
granted  on  sales  of  non-comparison 
merchandise  (ie..  gray  portland  cement 
other  than  Type  N  cement)  over  all  sales 
of  gray  portland  cement,  including  sale^ 
of  ccHnparlson  merchandise. 

Petitioner  argues  that  at  verification 
the  Department  found  that  no  written 
rebate  contracts  exist  between  the 
distributor  and  Onoda.  Instead,  Onoda 
informs  the  distributor  verbally  about 
rebates.  Also  at  verificaticm,  the 
Department  noted  that  Onoda's  records 
do  not  reflect  which  distributors 
actually  received  rebates.  Accordingly, 
argues  Petitioner,  Onoda's  rebates  a^ 


discounts  were  not  granted  as  a  fixed 
and  constant  percentage  of  sales  on  all 
transactions  for  which  they  are  reported. 
Petitioner  states  that  contrary  to  being 
fixed  and  constants  Onoda  did  not  grant 
rebates  and/or  discoimts  on  every 
reported  home  market  sale.  -^-  ^ 

Citing  to  Smith  Corona,  Torrington 
Co.  V.  United  States.  832  F.  Supp  379 
(OT  1993)  (hereinafter  Torrington), 
Koyo  Seio  Co.  v.  United  States,  796  F. 
Supp.  1526  (OT  1992)  (hereinafter  Koyo 
Seiko),  and  SKF  USA  Inc.  v.  United 
States.  874  F.  Supp  1395  (OT  1995), 
Petitioner  argues  that  because  Onoda's 
rebates  and  discounts  were  not  actually 
paid  on  all  sales,  and  the  expenses 
could  not  be  directly  correlated  with  the 
sales  to  which  they  actually  related,  the 
Department  should  deny  Chioda's  claim 
for  a  direct  adjustment  to  price  for 
rebates  and  discoimts.  Petitioner  argues 
that  to  adjust  home  market  prices 
downward  without  any  evidence  that 
any  nktate  or  discotmt  was  even  granted 
in  the  months  in  which  U.S.  sales  were 
made,  has  the  potential  to  result  in  a 
severe  distortion  when  calculating  FMV. 

Petitioner  argues  that  Onoda's  only 
argument  in  support  of  its  allocation 
methodology  is  that  the  Department 
accepted  the  same  methodology  in 
previous  reviews.  Petitioner  asserts, 
however,  that  the  Department's  findings 
in  previous  reviews,  based  on  different 
factual  records,  are  irrelevant.  Petitioner 
argues  that  antidumping  administrative 
reviews  are  separate  and  distinct        ' 
proceedings,  and  the  results  of  thik 
review  must  be  In  accordance  with  law 
and  based'on  substantial  evidence  in  the 
record  of  this  review- 

With  specific  regard  to  PPDs, 
Petitioner  states  that  the  Department 
should  make  no  adjustment  to  FMV  for 
such  discoimts  because  they  were  •  ,,j. , 
allocated  over  sales  of  non-subject 
merchandise  {i.e.,  white  cement). 
Petitioner  asserts  that  this  methodology 
distorts  the  prices  used  to  calculate 
Onoda's  dumping  margin.  Petitioner 
argues  that  bcN::ause  the  total  amount  of 
PPDs  reported  by  Onoda  Includes  PPDs 
granted  on  sales  of  non-subject 
merchandise,  Onoda's  rlaim  for  any 
PPD  adjustment  to  FMV  (eithw  direct  or 
Indirect)  must  be  rejected.  i 

With  specific  regard  to  rebates. 
Petitioner  argues  that  Onoda  included 
In  its  rebate  amounts  rebates  paid  to 
distributora  to  sell  cement  manufactured 
by  two  cement  manufacturers  who  rely 
on  Onoda  to  sell  their  products  under 
Onoda's  label.  Petitioner  contends  that 
these  rebates  should  not  be  included  in 
the  rebate  amount  because  Onoda 
charges  (i.e.,  is  reimbursed  by)  the  t%vo 
manufacturers  for  these  rebates. 


Onoda  argues  that  the  D^|>artment's 
general  policy  always  has  been  to  &vor 
Uie  reporting  of  transaction-specific 
information  but  that  the  Department  has 
accepted  Onoda's  allocation 
methodology  in  prior  administrative 
reviews  of  this  case  and  the  err  and 
CAFC  have,  on  numerous  occasions 
(e.g.,  Torrington  and  Smith-Corona), 
upheld  the  Department's  authority  to 
treat  allocated  rebates  and  discounts  as 
direct  expenses. 

Onoda  asserts  that  an  allocation 
methodology  is  appropriate  in  this  case 
because  Onoda  grants  rebates  based  on 
a  distributor's  sales  for  an  entire  six- 
raonth  period  rather  than  on  specific 
sales  transactions.  Moreover,  asserts 
Onoda,  its  sales  records  simply  do  not 
permit  it  to  report  transaction-specific 
information  and  Its  central  accounting 
system  is  unable  to  tie  the  rebates  and 
(Uscounts  to  specific  sales.  Onoda, 
citing  to  Final  Determinations  of  Sales 
at  Less  Than  Fair  Value:  Professional 
Electric  Cutting  Tools  and  Professional 
Electric  Sanding/Grinding  Tools  from 
Japan,  58  FR  30,144  (May  26, 1993), 
states  that  the  Department  has  held  in 
prior  cases  fhat  a  respondent  should  not 
be  required  to  submit  Information  it 
does  not  maintain,  nor  should  it  be 
required  to  report  information  which 
would  be  imduly  burdensome  to 
provide.  Accordiingly,  asserts  Onoda. 
the  Department  should  not  penaUze 
Onoda  for  not  reporting  Information 
which  it  does  not  maintnin  in  its  central 
accounting  system. 

With  regard  to  Petitioner's  claim  that 
Onoda  Inappropriately  allocated  rebates 
over  non-comparison  merchandise, 
Onoda  asserts  that  the  subject 
merchandise  covered  by  the 
antidumping  duty  order  includes  all 
types  of  gray  porUand  cement,  not  just 
"Type  N  cement.  Moreover,  argues 
Onoda,  it  offers  rebates  on  all  of  its 
home  market  sales  of  gray  portland 
cement  to  distributors  not  just  on  home 
market  sales  ofType  N  cement. 
Consequently,  in  calculating  the  per 
unit  distributor  rebates,  Onoda  allocated 
the  rebates  only  over  sales  to 
distributors  of  gray  portland  cement  in 
the  home  market 

Onoda  asserts  that  thefe  is  no 
requirement  that  Onoda  allocate  its 
rebates  over  the  specific  product  (Type 
N  cement)  which  serves  as  the  model 
match  for  sales  to  the  United  States. 
Onoda,  citing  to  Torrington,  asserts  that 
while  the  OT  has  held  that  the 
Department  may  deny  adjuatnMnts  for 
rebates  if  they  Include  rebates  on  non- 
subject  merchandise,  the  OT  has 
permitted  allocations  over  the  subject 
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With  regard  to  Petitioner's  argument 
that  Onoda's  rebates  and  discounts  were 
not  granted  as  a  fixed  and  constant 
pOTcentage  of  sales  on  all  transactions 
for  whidi  they  were  reported,  Onoda 
contends  the  Department  made  no  such 
finding  at  verification  and  that  the 
record  evidence  leads  to  a  contrary 
conclusion.  Onoda  cites  to  its  August 
22, 1994  Questionnaire  Response  at  B- 
4,  to  argue  that  the  distributor  rebates 
that  it  granted  were  giv«i  according  to 
a  fixed  schedule  on  the  basis  of  the  total 
volume  of  cement  purchased  by  each 
distributor.  Similarly,  argues  Chioda.  the 
PPD  was  applied  as  a  fixed  percentage, 
and  all  of  (Coda's  home  market  sales 
were  eligible  for  the  discotmt.  Onoda 
asserts  that  the  Department  verified 
Onoda's  cost  and  sales  information  and 
the  total  amount  of  the  rebates  and 
discoimts  and,  therefore,  it  is 
appropriate  to  grant  a  full  adjustment 
for  these  expenses. 

With  regard  to  Petitioner's  argument 
that  the  Department  should  not  adjust 
home  markist  prices  downward  without 
any  evidence  that  any  rebate  or  discount 
was  even  granted  in  the  months  in 
which  U.S.  sales  were  made,  Onoda 
claims  that  its  methodology  precludes 
the  possibility  that  rebates  and 
discounts  have  been  applied  to  sales 
which  did  not  receive  them.  First, 
argues  Onoda,  the  rebates  were  given 
only  on  sales  to  distributors,  and, 
therefore,  were  only  allocated  to  sales  to 
distributors.  Accordingly,  argues  Onoda, 
if  there  were  no  sales  to  distributors  in 
a  given  month,  then  no  rebates  would  be 
applied  to  the  sale&  in  that  month. 
Second,  argues  Onoda,  rebates  were 
given  on  all  of  its  distributors  sales, 
even  if  a  distributor  only  purchased  one 
.ton  of  cement  during  the  period. 
Therefore,  asserts  Onoda,  there  is  no 
possibility  that  a  rebate  would  have 
been  reported  for  a  particular  sale  when 
no  rebate  was  actually  given  on  that 
sale.  Third,  argues  Onoda,  the 
distributor  rebates  were  not  given  based 
on  the  volume  of  individual 
transactions.  Rather,  states  Onoda,  the 
distributor  rebates  were  calculated 
based  on  the  aggregate  volume  of  the 
sales  made  to  the  distributors  over  a  six- 
month  period.  Therefore,  a  portion  of 
the  total  rebates  should  be  allocated  to 
each  sale  made  during  that  six-month 
period.  Consequently,  argues  Onoda, 
there  is  no  possibiUty  that  any 
distributor  sales  within  a  particular 
month  did  not  receive  a  rebate. 

Finally,  argues  Onoda,  the 
Department  must  calculate  FMV  based  ■ 
on  weighted-average  monthly  prices. 
Thus,  the  Department  will  calculate 
FMV  by  dividing  the  total  value  of  sales 
for  the  month  over  the  total  volume  of 


sales  for  the  month.  Regardless  of 
whetho'  the  rebates  and  discounts 
granted  on  sales  during  the  month  are 
allocated  or  reported  on  a  transaction- 
specific  basis,  the  total  value  of  the  sales 
will  not  be  afiected.  Therefore,  argues 
Onoda.  the  bet  that  the  rebates  and 
discotmts  caniwt  be  matched  to  Specific 
transactions  does  not  distort  the  FMV 
calculation. 

Onoda  argues  that  contrary  to 
Petitioner's  assertion,  it  did  not  include 
PPDs  paid  on  non-subject  merchandise 
in  the  reported  PPD  adjustment.  Onoda 
argues  that,  as  in  the  first  and  second 
reviews,  it  gave  PPDs  on  sales  of  both 
gray  and  white  cement  during  the  POR 
but  that  Onoda's  central  accounting 
system  does  not  i>ermit  it  to  trace  these 
discounts  to  individual  transactions. 
Consequently,  in  calculating  the  per 
unit  discounts,  Onoda  allocated  the 
total  di8tx>unts  over  total  sales  of  cement 
and  not  just  sales  of  gray  portland 
cement.  Onoda  asserts  that  this 
methodology  was  upheld  by  the  CAFC 
in  Smith  Ck>rona  and  OT  in  Torrington 
Co.  V.  United  States.  818  F.  Supp.  1563, 
1577  (Crr  1993)  (hereinafter  Torrington 

m. 

Onoda  argues  that  the  total  amount  of 
rebates  granted  should  not  be  reduced 
by  the  amounts  reimbiursed  by  other 
manufactures.  Onoda  argues  that  sales 
of  cement  manufactured  by  the  two 
other  producers  were  included  in 
Onoda's  reported  volume  and  value  if 
the  cement  was  sold  imder  the  Onoda 
brand.  Because  c«nent  produced  by  the 
other  manufacturers  are  reported  on  the 
sales  tape,  the  rebates  reimbursed  by  the 
producers  must  be  included  in  the  total 
rebate  amount  in  the  allocation 
calculation.  Onoda  contends  that 
Petitioner's  methodology  would 
artificially  inflate  the  net  price  and 
woiUd  distort  the  total  income  Onoda 
and  the  other  producer  received 
because,  while  the  amount  of  rebates 
would  be  reduced,  the  volume  of 
cement  sold  would  remain  the  same. 
This  would  reduce  the  rebate 
adjustment  thereby  inflating  FMV  in  the 
Department's  calculations. 

Department's  Position 

We  agree  with  Petitioner.  It  is  our 
practice  to  make  a  direct  adjxistment  to 
the  home  market  price  for  rebates  and 
discotmts  if  (a)  they  were  reported  on  a 
transaction-specific  basis  or  0>)  they 
were  granted  as  a  fixed  and  constant 
percentage  of  sales  on  all  transactions 
for  which  they  were  reported.  See 
Antifriction  Bearings  [Other  Than 
Tapered  Roller  Bearings)  and  Parts 
Thereof  from  France,  etal..  60  FR 
10,900. 10929  CFebruary  28. 1995) 
(hereinafter  AFBs  from  France);  NSK 


Ltd.  V.  United  States.  896  F.  Supp.  1263. 
1271  (OT  1995)  (hereinafter  NSKi;  and 
Torrinngton  at  387.  The  rationale  for 
this  practice  is  that  we  only  accept 
direct  adjustments  to  price  if  actual 
amounts  are  reported  for  each 
transaction.  Discounts  and  rebates  based 
on  allocations  are  not  allowable  as     • 
direct  adjustments  to  price  since 
allocated  price  adjustments  have  the 
efiiect  of  partially  averaging  prices  by 
diluting  discounts  or  relates  on  scMne 
sales,  inflating  them  on  others,  and 
attributing  them  to  sales  whidi  received 
no  such  discounts.  Just  as  we  do  not 
normally  allow  respondents  to  report 
average  prices,  we  do  not  allow  average 
direct  additions  or  subtractions  to  price. 
Although  we  usually  average  FMVs  on 
a  monthly  basis,  we  require  individual 
prices  to  be  reported  for  each  sale. 

In  this  case,  Onoda  took  the  total 
amount  of  rebates  granted  to  distributors 
of  gray  portland  cement  and  divided 
this  amount  by  total  sales  of  gray 
portland  cement  by  all  distributors  for  a 
six-month  period.  This  amount  was 
then  appUed  to  the  home*  market  imit 
price  to  calculate  the  amount  of  rebate 
to  allocate  to  each  sale  of  Type  N 
cement.  Onoda's  rebate  adjustment  fails 
to  provide  actual  amounts  that  were 
discounted  or  rebated  on  each 
individual  sale.  Under  this  methodology 
there  is  no  way  to  determine  which 
discount  or  rebate  was  applied  to  each 
particular  sale.  Onoda's  allocation 
methodology  presents  the  very  type  of 
flaws  discussed  above. 

Although  we  verified  that  the  rebates 
granted  to  distributors  were  given 
according  to  a  fixed  schedule,  we  fcnmd 
that  Onoda's  rebate  were  not  granted  as 
a  fixed  and  constant  perceptage  of  sales 
but  rather  varied  based  on  the  volume 
of  cement  sold  by  a  distributor.  If  one 
distributor  sold  more  cement  than 
another  distributor  it  received  a  higher 
rebate  per  metric  ton.  Thus,  consistent 
with  our  practice  discussed  above, 
because  Onoda  did  not  report  discoimts 
or  rebates  on  either  a  transaction- 
specific  basis  or  as  a  fixed  and  constant 
percentage  of  sales,  we  have  disallowed 
its  claim  as  a  direct  adjustment  to  FMV. 

Onoda  is  correct  in  its  statement  that 
in  Torrington  and  Smith-Corona  the 
courts  have  upheld  the  Department's 
authority  to  treat  allocated  rebates  and 
discounts  as  direct  expenses.  However, 
in  order  fat  allocated  price  adjtistments 
to  be  regarded  as  a  direct  deduction 
from  FMV,  the  allocation  methodology 
employed  by  respondent  must  "be 
directly  correlated  with  specific 
merchandise"  (i.e.,  results  in  the 
calculation  of  the  actual  amount 
incurred  on  each  individual  sale).  See 
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Tonixipon  at  390;  AFBs  from  France  at 
10929. 

Onoda  calculated  its  PPD  in  a  fashion 
similar  to  its  rebate  calculation. 
Accordingly,  we  have  also  disallowed  a 
direct  deduction  from  FMV  for  PPDs. 
Moreover,  Onoda  included  non-siAject 
merchandise  in  its  calculation  of  PF1}b. 
It  is  the  Department's  practice  to 
disallow  an  adjustment  w^ch  relies  on 
a  methodology  that  includes  diacoimts, 
rebates,  and  other  price  adjustments 
paid  on  out-of-scope  merchandise.  See 
AFBs  from  France  at  10935;  Torrington 
Z7at  1578.  Therefore,  since  Qnoda's 
prompt  payment  discounts  were  given 
Ua  and  allocated  over  sales  of  non- 
subject  merchandise,  we  have  made  no 
adjustment  to  FMV  for  Onoda's  prompt 
payment  discounts. 

Finally,  Onoda's  argument  that  the 
Department  should  allow  these 
deductions  in  this  review  since  it 
permitted  them  in  prior  reviews  is 
without  merit.  The  Ck>urt8  have 
recognized  that  antidimiping 
administrative  reviews  are  separate  and 
distinct  proceedings,  and  the  results  of 
this  review  must  be  in  accordance  with 
law  and  based  on  substantial  evidence 
in  the  record  of  this  review.  See,  e.g., 
Torrington  Co.  v.  United  States,  786  F. 

Supp.  1027, 1028  (crr  1992). 

Accordingly,  based  cm  the  foregoing. 
we  have  not  adjiisted  FMV  for  Onoda's 
claimed  rebates  and  PPDs. 

Comment? 

Petitioner,  citing  to  Antifriction 
Bearing^  (Other  Than  Tapered  Roller 
Bearings)  and  Parts  Thereof  frvm  Japan, 
58  FR  39,729  (July  26, 1993)  (hereinafter 
AFBs  from  Japan)  and  accord  Tapered 
Roller  Bearings  and  Parts  Thereof, 
Finished  and  Unfinished,  from  Japan, 
and  Tapered  Roller  Bearings.  Four 
Inches  or  Less  in  Outside  Diameter,  and 
Components  Thereof,  from  Japan.  58  FR 
64.720  (December  9, 1993),  argues  that 
the  Department  should  have  included 
the  depreciation  of  idle  machinery  in 
Onoda's  cost  of  production.  Petitioner, 
citing  to  Small  Diameter  Circular 
Seamless  Carbon  and  Alloy  Steel. 
Standard,  Line,  and  Pressure  Pipe  from 
Italy.  60  FR  31,981  (June  19. 1905). 
states  that  the  Department's  practice 
requires  that  this  cost  be  included  in 
Onoda's.  COP  because  the  machinery 
was  temporarily  idle,  not  permanently 
idle  and  due  to  be  sold  or  scraped. 

Onoda  states  that  it  has  no  (^>jection 
to  Petitioner's  suggestion  that  the 
Department  add  the  depreciation  of  idle 
assets  on  Onoda's  OCX*. 


Department's  Poeition 

The  Department  flfirees  with  ' 
Petitioner.  In  AFBs  from  Japan,  we 
stated: 

We  iodude  in  the  fiilly  absorbed  fiurtocy 
overhead  the  depreciation  of  equipment  not 
in  use  or  temporuily  idle.  While  jiapan's 
accounting  methodology  does  provide  that 
depradatian  for  idle  equipment  may  be 
stopped,  we  do  not  accept  this  accounting 
method  because  idle  fixed  assets  are  a  cost 
to  the  company. 

W.  at  39756.  '  ^"*  -    • 

Accordingly,  fra  these  final  re8\ilts, 
we  have  included  the  depreciation  of 
idle  machinery  in  Onoda's  COP. 

ConunentS 

Petitioner  argues  that  the  Department 
should  exclude  from  its  calculation  of 
FMV  sales  in  whidi  other  cement 
manufacturers  shipped  cement  from 
their  inventory  to  Onoda's  customers 
(%vith  the  sale  reccmied  by  Onoda)  as 
well  as  sales  of  cement  purchased  by 
Onoda  from  other  maniifoctiuers. 

Petitioner,  citing  to  section 
773(a)(1)(A)  of  the  Act,  states  that  the 
FMV  of  imported  merchandise  shall  be 
the  price  "at  which  such  or  similar 
merchandise  is  sold,  or  in  the  absence 
of  sales,  ofiiared  for  sale  in        ^-^ 
the  .  .  .  cotmtry  from  which 
exported."  Petitioner,  citing  to  section 
771(16)  (A),  (B).  and  (C)  of  the  Act, 
states  that  "such  or  similar"  in  turn,  is 
defined  as  merchandise  "produced  in 
the  same  country  bythe  same  person" 
as  the  merchandise  that  is  the  subject  of 
the  investigation.  Petitions,  citing  to 
Antifriction  Bearings  (Other  Than 
Tapered  Roller  Bearings)  and  Parts 
Thereof  from  France,  etal.,  57  FR 
28,360  {June  24, 1992);  accord  Carmed 
Pineapple  Fruit  fix)m  Thailand,  60  FR 
2,734  (January  11, 1995);  Titanium 
Sponge  from  Japan,  57  FR  557  (January 
7, 1992)  and  Brass  Sheet  and  Strip  from 
Japan,  53  FR  23,296  (June  21, 1988), 
argues  that  based  on  the  definition  of 
"such  or  similar"  mochandise,  it  has 
been  the  Department's  policy  to  exclude 
sales  of  merchandise  produced  by  a 
manuiactiirer  other  than  the  respondent 
from  the  calculation  of  FMV  for  the 
respondent 

Petitioner  contends  that  the  ,^  \ 

Department  should  be  abto  to  exclude 
such  merchandise  since  Qioda 
identifies  sales  of  merchandise 
produced  by  other  manu&cturers. 
Petitioner  notes  that  Onoda  has  not 
separately  identified  sales  of  cement 
produced  by  two  unrelated 
manufacturers  (i.e. .  the  two 
manufKturers  referred  to  in  comment  6 
above)  based  on  the  claim  that  they 
cannot  separately  identify  these  sales. 


Petitioner  argues  that  this  claim  is 
inconsistent  with  Onoda's  ability  to 
identify  the  amoimt  of  rebates  it  paid 
with  respect  to  sales  of  cement 
manufactured  by  the  two  mantifacturors. 
Petititmer  contends  that  if  Onoda  can 
identify  the  amount  of  rebates  paid  with 
reelect  to  sales  of  merchandise 
produced  by  the  two  manufactiirers. 
Onoda  should  be  able  to  identify  these 
sales.  Accordingly,  argues  Petitioner, 
the  Department  should  reqiiire  Onoda  to 
identify  sales  of  cement  manufactured 
by  the  two  manufactiirers  so  that  such 
sales  can  be  excluded  from  the 
calculation  of  FMV.  Petiticmer  contends 
that  this  is  necessary  since  iising  sales 
of  merchandise  produced  by  one 
manufacturer  to  calculate  another 
manu&cturer's  FMV  could  distort  FMV 
(1.0.,  manufacturers  generally  have 
diffarent  costs  of  production  resulting  in 
a  possible  price  differential). 

Onoda  states  that  it  does  not  object  if 
the  Department  wishes  to  drop  the  sales 
of  cement  which  are  indicated  on  the 
sales  tape  as  having  been  produced  by 
other  manufactiuers  and  ^pped 
direcdy  to  Onoda's  customer  (i.e.,  not 
commingled  with  Onoda  cement). 
However,  Onoda  states  that  it  cannot 
provide  a  revised  sales  tape  indicating 
which  of  the  remaining  sales  were 
resales  of  cement  manufactured  by  twro 
specific  cement  producers.  Onoda  states 
that  it  cannot  provide  a  revised  sales 
tape  because  it  cannot  identify  which 
sales  contained  cement  produced  by  the 
two  manufacturers.  Onoda  states  that 
cement  it  purchased  from  the  two 
manufacturers  was  intermixed  with 
Onoda  cement  and  was  sold  under  the 
Onoda  brand  name.  Accordingly,  states 
Onoda,  while  it  knows  the  total  amount 
of  the  two  manufacturers'  cement  that  it 
sold,  it  sales  records  cannot  trace  this 
cement  to  individiial  transactions. 
Onoda  allocates  a  portion  of  its  total 
rebates  to  the  two  manufactiirers  based 
on  the  total  volume  of  the  two 
manufacturers'  cement  that  it  sold. 
Accordingly,  asserts  Onoda,  the  foct  that 
it  can  determine  the  amoipit  of  the  total 
rebates  allocated  to  the  two 
maniifacturers  does  not  mean  that 
Onoda  can  provide  a  revised  sales  tape 
which  indicates  which  individual  sales 
were  of  cement  produced  by  the  two 
manufactiirers.  Moreover,  argues  Onoda, 
due  to  the  intermixing  of  the  cement,  it 
prices  the  cement  produced  by  Onoda 
and  the  other  manufacturers  in  exactly 
the  same  manner.  Accordingly,  argues 
Onoda,  there  is  no  merit  to  Petitioner's 
allegations  that  including  such  sales  in 
the  FMV  calculation  could  result  in 
distortion. 
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Department's  Position  r-* 

In  AFBs  from  France  the  Department 
stated: 

In  actxMxlanoe  with  the  definition  of  tuch 
or  cimilar  merchandise  in  section 
771(16)(B)(i),  we  have  not  considered 
merchandise  known  to  have  been  produced 
in  the  fiK:ilitie8  of  one  manufacturer  to  be 
such  or  similar  to  the  merchandise  produced 
in  the  facilities  of  another  manufiK:turer,  even 
if  the  merchandise  is  physically  identical  or 
physically  similar  and  is  sold  by  the  same 
penon. 

Id.  at  28367.  Accordingly,  for  these  final 
results  of  review,  we  have  excluded 
from  our  calculation  of  FMV  those  sales 
that  Onoda  could  indicate  were 
produced  by  other  manufacturers. 

Although  Onoda's  home  market  sales 
Usting  also  includes  sales  that 
commingled  Onoda-produced  cement 
with  cement  produced  by  manufacturers 
other  than  Onoda,  we  continue  to  find 
it  reasonable  to  use  this  sales  listing 
because  (1)  we  verified  that  Onoda  was 
unable  to  indicate  which  sales  were 
sales  of  commingled  cement  and  (2)  the 
commingled  sales  were  sold  imder  the 
Onoda  name  necessitating  that  Onoda 
price  such  sales  as  if  they  were  Onoda- 
produced  cement.  In  contrast,  in  the 
cases  dted  by  Petitioner  in  support  of 
excluding  the  commingled  sales  from 
the  calculation  of  FMV,  the  respondent 
was  able  to  identify  the  commingled 
sales.  Onoda's  inability  to  identify 
commingled  sales  is  not  inconsistent 
with  Onoda's  abiUty  to  identify  the 
amount  of  rebates  it  paid  with  respect 
to  cement  manufactured  by  these  two 
producers  because  its  allocation 
methodology  was  based  upon  the  total 
volume  of  cement  sold  rather  than 
individtial  transactions. 

In  other  cases  where  the  respondent 
has  been  unable  to  identify  commingled 
sales,  the  Department  has  utiUzed  a 
weighting  methodology  in  order  to 
neutralize  the  effect  of  including 
commingled  sales.  See,  Certain  Cut-to- 
Length  Carbon  Steel  Plate  From 
Sweden.  60  FH  48502  (September  19, 
1995).  As  in  those  cases,  in  this  case,  we 
applied  to  the  reponed  home  market 
quantities  a  ratio  of  the  volimie  of 
Onoda-produced  cement  to  the 
combined  total  volumes  of  Onoda- 
produced  and  purchased  cement  sold 
on  a  biannual  basis  for  the  fiscal  year. 
These  ratios  were  derived  from  verified 
rebate  documents  which  indicated,  on  a 
six-month  basis  for  Onoda's  fiscal  year 
(i.e.,  April  1993-September  1994  and 
October  1993-March  1994),  the  total 
amount  of  cement  sold,  the  amoimt  of 
Onoda-produced  cement  sold  and  the 
amoimt  that  was  manufacttired  by  other 
producers.  Additionally,  since  this  PQR 


is  May  1. 1993-April  30, 1994,  we 
applied  the  ratio  lor  the  October  1993- 
March  1994  period  to  Onoda's  April 
1994  sales. 

Comment  9 

Petitioner  ai^gues  that  Onoda  is  not 
entitled  to  a  difforence-in-merchandise 
(difrner)  adjustment  for  the  cost 
differences  between  U.S.  model  Type  I. 
and  home  market  model  Type  N. 
Petitioner  ai^gues  that  Onoda  has  failed 
to  meet  the  criterion  for  a  difiner 
adjustment  that  was  articufated  in  die 
Department's  Policy  Bulletin  No.  92.2 
and  in  other  antidumping  cases. 
According  to  petitioner,  respondents  are 
entitled  to  a  difiner  adjustment  only  if 
they  show  that  the  difference  in  cost 
between  the  two  models  is  attributable 
to  the  diffnence  in  physical 
characteristics  of  the  merchandise. 
Petitioner  relies  upon  plant-by-plant 
variable  cost  of  manufacture  data  for 
Type  N  cement  to  argue  that  the 
weighted-average  difiner  adjustment 
reported  by  Onoda  is  largely  attributable 
to  difiiarences  in  efficiencies  between 
Onoda's  various  production  facilities 
and  not  to  cost  differences  associated 
with  the  physical  charactoistics  of  the 
merchandise. 

Petitioner  argues  that  the 
Department's  rationale  for  granting  a 
difiner  adjustment  In  the  first  and 
second  reviews  of  this  case  does  not 
support  granting  a  difiner  adjustment  in 
this  review.  Petitioner  asserts  that  there 
is  ample  evidence  that  the  cost 
differences  between  Type  1  and  Type  N 
cement  are  attributable  to  differences  in 
efficiencies  between  Onoda's  plants. 
Accordingly,  petitioner  requests  that  the 
Department  deny  Onoda's  difiner 
adjustment  • 

Onoda  argues  that  it  followed  the 
exact  same  procedure  in  preparing  its 
difiner  adjustment  in  this  segment  of  the 
proceeding  as  it  did  in  the  LTFV 
investigation  and  the  first  and  second 
reviews.  Onoda  asserts  that  the 
Petitioner  has  presented  no  new 
arguments  or  evidence  which  would 
justify  a  change  in  the  Department's 
prior  decisions  in  this  case.  Onoda 
states  that  in  its  August  22, 1994, 
Questionnaire  Response  and  October  31, 
1994,  Deficiency  Response,  it  has  fuUy 
dociunented  its  difiner^laim,  which  is 
based  on  differences  in  both  the 
physical  and  chemical  characteristics  of 
the' comparable  types  of  cement.  Onoda 
states  that  these  differences  include 
difiierences  in  the  amounts  of  clinker 
and  gjrpsum,  and  differences  in  fineness 
and  compressive  strength  between  Type 
I  and  Type  N.  Onoda  states  that  other 
differences  between  Type  I  and  Type  N 
include  both  material  inputs  (e.g.. 


limestone,  clay,  silica,  fuel  inputs,  fuel 
oil,  coal,  and  anthracite)  and  energy, 
due  to  the  diSnent  finoiess  and 
compressive  strengths  of  these 
comparable  cement  types. 

Onoda  asserts  that  in  its  August  22, 
1994,  Questionnaire  Response  it 
provided  detailed  charts  setting  out  the 
variable  costs  of  producing  comparable 
tjrpes  of  cement  and  that  the  Departmrait 
voified  these  charts  and  tied  them 
direcUy  to  Onoda's  cost  accoimting 
system  in  the  LTFV  investigation  and  in 
this  review.  Onoda  notes  tl^t  during  the 
LTFV  investigation  and  in  this  review, 
the  Department  verified  the  difiner  data, 
and  granted  the  difiner  adjustment  in 
calculating  the  dumping  margin. 
Furthermore,  Onoda  observes  that  in  the 
LTFV  investigation  and  in  this  review, 
the  Department  was  satisfied  that  Onoda 
had  reasonably  tied  cost  differences  to 
physical  differences.  Additionally. 
Onoda  notes  that  the  Department 
determined  in  the  final  results  of  the 
first  and  second  reviews  that  evidence 
on  the  record  did  not  establish  that  any 
differences  in  plant  efficiencies  were  the 
source  of  the  cost  differences. 

Additionally,  Onoda  argues  that  the 
only  way  it  can  calculate  the  difiner 
adjustmmt  is  to  wmght-average  the 
variable  costs  to  produce  Type  N 
cement  at  all  plants  and  compare  that 
amount  to  the  variable  costs  to 
produced  Type  I  cement  at  the  single 
plant  where  it  produce  Type  I  cement. 
Onoda  argues  that  this  methodology  of 
weight-averaging  costs  across  all  plants 
is  consistent  mtii  Departmental 
practice. 

Furthermore,  argues  Onoda.  the 
evidence  on  the  record  of  this 
proceeding  parallels  exactly  the  type  of 
evidence  that  was  on  the  record  of  the 
prior  proceedings.  Onoda  states  that  the 
factories  producing  Type  I  and  Type  N 
cement  are  the  same  factories  that  were 
producing  these  cement  types  since  the 
original  investigation.  Moreover,  states 
Onoda,  the  production  processes  used 
to  produce  these  types  of  cement  are 
virtually  unchanged,  as  are  the  physical 
specifications  and  characteristics  of  the 
cement.  Additionally,  Onoda  states  that 
it  has  also  calculated  and  reported  the 
difiner  adjustment  in  exactiy  the  same 
manner  as  it  has  in  all  other  prior 
proceedings  of  this  case. 

Thus,  according  to  Onoda,  there  is  no 
reason  for  the  Department  not  to  grant 
the  dlfmer  adjustment  in  this  review. 

Department's  Position 

Ckmsistent  with  the  Department's 
practice  in  the  LTFV  investigaticm  and 
the  first  and  second  reviews  of  this  case, 
we  have  allowed  the  difiner  adjustment 
claimed  by  Onoda.  As  we  stated  in  the 
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first  and  aacraad  reviews,  althoiigh 
Onoda's  plants  may  have  difiierent 
efficiencies,  evidence  on  record  does 
not  establidi  that  any  diffiarences  in 
plant  efficiencies  are  the  source  of  the 
cost  difierences  identified  by  Onoda. 
Rather,  cost  difiinences  are  due  to 
diffatences  in  material  inputs  and  the 
physical  diCEerences  whidi  resiih  from 
diffarent  production  processes. 

First,  as  stated  previously,  the 
Department  compared  Type  1  cement  in 
the  United  States  wdth  Type  N  cement 
in  the  home  market  The  specific 
differences  in  cost  betMreen  Type  1  and 
Type  N  %vere  due  to  the  varying  costs  of 
the  inputs,  including  material  inputs 
(limestone,  clay,  silica,  etc),  fuel  inputs 
(fuel  oil.  coal,  anthracite,  etc.)  and 
electricity  (mixing,  grinding,  burning, 
etc.).  For  exunple.  Type  I  cement 
contains  clinker,  gypsum  and  minor 
grinding  agents.  In  contrast.  Type  N 
cement  contains  clinker,  gypsum,  minor 
grinding  agents  and  additives. 
Furthermore,  Type  I  cement  contains  a 
higher  percentage  of  clinker  and 
gypsum  than  Type  N  cement.  Moreover, 
Type  I,  on  average,  has  a  slightly  higher 
percentage  of  silicon  dioxide. 

SecfHia.  n  noted  in  the  LTFV 
investigation,  "we  verified  Onoda's ' 
claimed  diffierence  in  merchandise 
adjustment  and  foimd  it  to  be  an 
accurate  representation  of  the  relevant 
variable  costs  of  production  as  reflected 
in  its  actvial  cost  accounting  records. 
Given  the  fact  that  physical  difiiarences 
between  types  of  cement  arise  from 
differences  in  the  production  process 
{e.g.,  amount  and  duration  of  heat),  and 
from  differences  in  component 
materials,  we  are  satisfied  that  Onoda 
has  reasonably  tied  cost  difCarences  to 
physical  difiierenoes"  [see  Gray  Portland 
Cement  and  Clinker— LTFV 
Investigation  at  12161).  We  also  voified 
the  information  supplied  by  Onoda  with 
regard  to  its  difmer  adjustment  in  this 
review  and  did  not  note  any 
discrepancies.  Additionally,  with  regard 
to  the  weighted-average  methodology 
employed  by  Onoda,  the  Department 
specifically  requested  that  c3noda  report 
is  cost  of  manufacture  infwmation  on  a 
weighted-average  basis  [see  the 
Department's  questionnaire  at  page  60: 
"If  the  subject  merchandise  is 
manufactured  at  more  than  one  facility, 
the  reported  COM  should  be  the 
weighted-average  manu&cturing  cost 
from  all  facilities"). 

The  Department's  determination  that 
Onoda  is  entitled  to  a  difrner  adjustment 
for  differences  between  Type  I  and  Type 
N  cement  has  been  upheld  by  the  CTT 
in  the  first  review  of  this  case  [See 
Supra  Soathem  California  Producers). 
In  affirming  the  Department's  decision 


to  grant  the  difrner  aci^uatment,  the 
Court  stated: 

Upon  review,  the  Court  finds  that      -,'■(- 
CcHnmerce's  detennination  that  price 
differences  between  U.S.  and  home  market 
models  were  caused  by  differences  in  the 
physical  characteristics  of  the  merchandise 
compared,  and  Commerce's  concomitant 
decision  to  grant  a  difference  in  merctiandise 
adjustment  to  Onoda,  are  sup>ported  by 
substantial  evidence  and  otherwise  in 
accordance  with  law.  First,  evidence 
submitted  by  Onoda  shows  tliat  U.S.  models 
contaiii  different  materials  than  type  N  *  *  * 
In  addition  *  *  *  U.S.  models  are  produced 
in  a  different  manner,  i.e.  with  a  different 
amount  and  duration  of  heat  than  type  N, 
and  tliat  tliis  causes  diSerences  in  die 
chranical  and  physical  composition  of  the 
cements  •  •  •  Further  •  *  *  Conuneroe 
verified  that  Onoda  was  entitled  to  a        -" 
di&rence  in  merchandise  adjustmentr  '  ^ 

Id.  at  545  (dies  omitted).  *  r  . 

Accordingly,  we  have  allowed  . 
Onoda's  claimed  difrner  adjustment. 

Final  Results  itf  Review 

Based  on  our  analysis  of  comments 
received,  and  the  correction  of  clerical 
errors,  we  have  determined  that  a  final 
margin  of  30.12  percent  exists  for  Onoda 
for  the  period  May  1. 1993,  through 
April  30, 1994. 

The  Departmoit  will  instruct  the  U.S. 
Customs  Service  to  assess  antidumping 
duties  on  all  appropriate  entries. 
Individual  differences  between  USP  and 
FMV  may  vary  from  the  percentage 
stated  above.  The  Deparbnent  will  issue 
appraisement  instructions  directly  to 
the  U.S.  Customs  Service. 

Furthermore,  the  following  deposit 
requirements  will  be  effective  for  all 
shipments  of  the  subject  merchandise 
entered,  or  withdrawn  fiom  warehouse, 
for  consximption  on  or  after  the 
publication  date  (^  these  final  results  of 
administrative  review,  as  provided  by 
section  751(a)(1)  of  the  Act:  (1)  the  cash 
deposit  rate  for  Onoda  will  be  30.12 
percent;  (2)  for  meidhandise  produced 
by  manufact\irers  or  exporters  not 
covered  in  this  review  but  covered  in  a 
previous  review  or  the  «iginal  less- 
than-fair^value  (LTFV)  investigation,  the 
cash  deposit  rate  will  continue  to  be  the 
rate  published  in  the  most  recent  final 
results  or  determination  for  which  the 
manufacturer  or  exporter  received  a 
company-specific  rate;  (3)  if  the  exporter 
is  not  a  firm  covered  in  this  review, ' 
earlier  reviews,  or  the  original 
investigation,  but  the  manulacturar  is, 
the  cash  deposit  rate  will  be  that 
established  for  the  manufacture  of  the 
merchandise  in  these  final  results  of 
review,  earlier  reviews,  or  the  original 
investigation,  whiOhever  is  the  most 
recent;  and  (4)  the  "all  others"  rate,  as 


established  in  the  original  investigation, 
will  be  70.23  percent 

These  deposit  requirements,  when 
imposed,  shall  remain  in  effect  until 
publication  of  the  final  results  of  the 
next  administrative  review. 

This  notice  also  serves  as  a  final 
reminder  to  importers  of  their 
responsibility  tmder  19  CFR  353.26  to 
file  a  certificate  regarding  the 
reimbursement  of  antidumping  duties    - 
prior  to  liquidation  of  the  relevant 
entries  during  this  review  p>eriod. 
Failure  to  comply  with  this  requirement 
could  result  in  the  Secretary's 
presumption  that  reimbursement  of 
antidumping  duties  occurred  and  the 
subsequent  assessment  of  double 
antidumping  duties. 

This  notice  also  serves  as  a  reminder 
to  parties  subject  to  administrative 
protective  orders  (APOs)  oftheir 
responsibility  concerning  the 
disposition  of  proprietary  information 
disclosed  xmder  APO  in  accordance 
with  19  CFR  353.34(d).  Timely  written 
notification  of  return/destruction  of 
APO  materials  or  ccmversion  to  judicial 
protective  order  is  hereby  requested. 
Failure  to  comply  with  the  regulations 
and  the  terms  of  an  APO  is  a 
sanctionable  violation. 

This  administrative  review  and  notice 
are  in  accordance  with  section  751(a)(1) 
of  the  Act  (19  U.S.C  1975(a)(1)  and  19 
CFR  353.22. 

Dated:  December  13, 1996. 
JeCfery  P.  Bialos, 

Acting  Assistant  Secretary  for  Import 
Administration. 

(FR  Doc.  96-32400  Filed  12-19-W:  8:45  am] 
aajJNQ  COOf  3S10-OS-M 

[A-68»-04«l 

Pdychloroprene  Rubber  From  Japan; 
final  raaulta  of  antidumping  duty 
administrative  reviaw 

AQENCY:  Import  Administration, 
International  Trade  Administration. 
Department  of  Commerce. 
ACTION:  Notice  of  Final  Results  of 
Antidumping  Duty  Administrative 
Review. 

SUMMARY:  On  September  11, 1996,  the 
Department  of  Commerce  (the 
Department)  published  the  preliminary 
remilts  and  partial  termination  of 
antidumping  duty  administrative  review 
of  the  antidiunping  duty  order  on 
polychloroprene  rubber  (rubber)  frtun 
Japan.  The  review  covers  eight 
manufacturers/expnters  of  the  subject 
merchandise  to  the  United  States  for  the 
period  December  1, 1994  through 
November  30, 1995.  These 
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manufacturers/exporters  are  Denki 
Kaguku,  K.K.  (Denki).  Denki/Hoei 
Sangyo  Co..  Ltd.  (Denki/Hoei  Sangyo), 
Mitsui  Bussan  K.K.  (Mitsui  Bussan), 
Suzugo  Corporation  (Suzugo),  Showa 
Neoprene  K.K-  (Showa),  Showa/Hoei 
Sangyo  Co.,  Ltd.  (Showa/Hoei  Sangyo), 
Tosoh  Corporation  (formerly  Toyo  Soda) 
and  Tosoh/Hoei  Sangyo  Co..  Ltd. 
(Tosoh/Hoei  Sangyo). 

We  gave  interested  parties  an   - 
opportunity  to  submit  oral  or  written 
comments  on  the  preliminary  results  of 
review.  We  received  no  comments. 
Based  on  oiu*  analysis,  these  final  results 
of  review  are  unchanged  from  those 
presented  in  out  preliminary  restiltft  of 
review. 

EFFECTIVE  DATE:  December  20, 1996. 

FOR  FURTHER  INFORMATKM  CONTACT:  Roy 
F.  Upger,  Jr.  or  Thomas  Futtner,  Office 
of  AD/CVD  Enforcement,  Import 
Administration,  International  Trade 
Administration,  U.S.  Department  of 
Commerce,  14th  Street  and  Constitution 
Avenue,  NW.,  Washington.  DC  20230; 
telephone  (202)  482-0651  or  482-3814. 

SUPPLEMENTARY  INFORMATION: 

Background 

On  September  11, 1996,  thp 
Department  pubUshed  in  the  Federal 
Register  (61  FR  47871)  the  preliminary 
results  and  partial  termination  of 
antidumping  duty  administrative  review 
of  the  antidumping  finding  on  rubber 
from  Japan.  The  Department  has  now 
conducted  that  adniinistrative  review  in 
accordance  with  section  751  of  the 
Tariff  Act  of  1930,  as  amended  (the 
Tariff  Act). 

Applicable  Statute  and  Regulations 

Unless  otherwise  iiulicated,  all 
citations  to  the  statute  are  references  to 
the  provisions  effective  January  1, 1995, 
the  effective  date  of  the  amendments  to 
the  Tariff  Act  of  1930  (the  Act)  by  the 
Uruguay  Round  Agreements  Act 
(URAA).  In  additifui,  unless  otherwise 
indicated,  all  citations  to  the 
Departmoit's  regulations  are  to  the 
current  regulations,  as  amended  by  the 
intoim  regulaticHis  published  in  the 
Federal  Register  on  May  11, 1995  (60 
FR  25130). 

'   r 

Scope  of  the  Review 

Imports  covered  by  the  review  are 
shipments  erf  polychloroprene  rubber, 
an  oil  resistant  synthetic  rubber  also 
known  as  polymerized  chlorobutadiene 
or  neoprene,  ciirrently  classifiable  under 
items  4002.42.00.  4002.49.00, 
4003.00.00.  4462.15.21  and  4462.00.00. 
HTS  item  nimibers  are  provided  for 
convenience  and  for  Customs  purposes. 


The  writtoi  descriptions  remain 
dispositive. 

Final  Results  of  Review 

The  Department  determined  in  the 
preliminary  results  of  administrative 
review  that  Denki,  Tosoh,  and  Mitsui 
Bussan  had  no  shipments  of  the  subject 
merchandise  to  the  United  States  during 
the  period  of  review,  and  therefore, 
terminated  the  review  with  respect  to 
these  companies. 

We  were  imable  to  locate  the 
following  companies,  Denki/Hoei 
Sangyo,  Tosoh/Hoei  Sangyo,  Showa 
Neoprene  K.K.,  Showa/Hoei  Sangyo. 
and  Suzugo,  despite  assistance  fix>m 
various  sources  including  the  American 
Embassy  in  Tokyo,  the  Japanese 
Embassy  in  Washington,  D.C.,  and  the 
U.S.  Customs  Service.  Tlierefore,  we 
were  unable  to  conduct  administrative 
reviews  for  these  firms,  and  upon 
issuance  of  these  final  results  we  will 
instruct  the  U.S.  Customs  Service  to 
continue  to  assess  any  entries  by  these 
firms  at  the  rate  determined  in  the  last 
completed  administrative  review  on 
November  26, 1984  (49  FR  46454).  See 
Certain  Fresh  Cut  Flowers  from 
Colombia;  Preliminary  Results  of 
Antidumping  Duty  Administrative 
Review,  Partial  Termination  of 
Administrative  Reviews,  and  Notice  of 
Intent  to  Revoke  Order  (In  Part)  (Flowers 
from  Colombia),  60  FR  30271  {]xme  8, 
1995)). 

We  gave  interested  parties  an 
opportunity  to  comment  on  the 
preliminary  results  of  review.  The 
Department  received  no  written 
comments  or  requests  for  a  hearing. 
Based  on  our  analysis,  these  final  results 
of  review  are  the  same  as  those 
presented  in  the  preliminary  results  of 
review. 

The  U.S.  Customs  Service  shall  assess 
antidimiping  duties  on  all  appropriate 
entries,  bidividual  diffisrences  between 
United  States  Price  (US?)  and  Foreign 
Market  Value  (FMV)  may  vary  from  the 
percentages  stated  above.  The 
Department  will  issue  appraisement 
instructions  concerning  each 
respondent  directly  to  the  U.S.  Customs 
Service. 

Furthermore,  the  following  deposit 
requirements  will  be  effective  for  all 
shipments  of  the  subject  merchandise, 
entered,  or  withdrawn  from  warehouse, 
for  consimiption  on  or  after  the 
publication  date  of  these  final  results  of 
administrative  review,  as  provided  for 
by  section  751(a)(1)  of  the  Tariff  Act:  (1) 
"Hie  cash  deposit  rate  for  Denki/Hoei 
Sangyo,  Suzugo,  Showa  Neoprene, 
Showa/Hoei  Sangyo,  and  Tosoh/Hoei 
Sangyo  will  be  the  rate  determined  by 
the  last  completed  administrative 


review  on  November  26, 1984  (49  FR         < 
46454);  (2)  for  previously  reviewed  or 
investigated  companies  not  listed  above, 
the  cash  deposit  rate  will  continue  to  be 
the  company-specific  rate  published  fat 
the  most  recent  period;  (3)  if  the 
exporter  is  not  a  firm  covered  in  this 
review,  a  prior  review,  or  in  the  original 
LTFV  investigation,  but  the 
manufacturer  is,  the  cash  deposit  rate 
will  be  the  rate  estabUshed  for  the  most 
recent  period  for  the  manufacturer  of 
the  merchandise:  and  (4)  if  neither  the 
exporter  nor  the  manufacturer  is  a  firm 
covered  in  this  or  any  previous  review 
conducted  by  the  Department,  the  cash 
deposit  rate  will  be  the  "all  others"  rate 
established  in  the  final  resiilts  of 
administrative  review  published  on 
April  6, 1982  (47  FR  14746). 

These  deposit  requirements  shall 
remain  in  effect  until  publication  of  the 
final  results  of  the  next  administrative 
review. 

This  notice  serves  as  the  final 
reminder  to  importers  of  their 
responsibility  imder  19  CFR  353.26  to 
file  a  certificate  regarding  the 
reimbursement  of  antidimiping  duties 
prior  to  liquidation  of  the  relevant 
mtries  during  this  review  period. 
Failure  to  comply  with  this  requirement 
could  result  in  the  Secretary's 
presumption  that  reimbursement  of 
antidumping  duties  occurred  and  the 
subsequent  assessment  of  double 
antidumping  duties. 

This  notice  also  serves  as  a  reminder 
to  parties  subject  to  administrative 
protective  order  (APO)  of  their 
responsibility  concerning  the 
disjxMition  of  proprietary  information 
disclosed  under  APO  in  accordance 
with  19  CFR  353.34(d).  Timely  written 
notification  or  conversion  to  judicial 
protective  order  is  hereby  requested- 
Failure  to  comply  with  the  regulations 
and  the  terms  of  the  APO  is  a 
sanctionable  violation. 

This  administrative  review  and  notice 
are  in  accordance  with  section  751(a)(1) 
of  the  Tariff  Act  (19  U.S.C  1675(a)(1)) 
and  19  CFR  353.22. 

Dated:  December  10, 1996. 
jtttnj  P.  Bialos, 

Acting  Assistant  Secretary  for  Import 

Administration, 

(FR  Doc.  96-32398  FUed  12-19-46;  8:45  am] 
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Certain  Stalnlees  Steel  Cooking  Ware 
From  ttia  RapubNc  of  Korea:  Initiation 
and  Prallmliwry  Reauita  of  Changed 
drcumatanoee  Antidumping  Duty 
Admlnlatrative  Review,  and  Intent  To 
RevolM  Order  in  Part 

AQENCY:  Import  AdministiaticHi. 
InteniAtioiul  Trade  Administration. 
Department  of  Commerce. 
ACTION:  Notice  of  initiation  and 
preliminary  results  of  changed 
circumstances  antidumping  duty 
administrative  review,  and  intent  to 
revoke  order  in  part 

SUMMARY:  In  response  to  a  request  from 
Peregrine  Outfitters,  Inc.  (Peregrine),  the 
Department  of  Conunerce  (the 
Department)  is  initiating  a  changed 
drcimistances  antidumping  duty 
administrative  review  and  issuing  an 
intent  to  revoke  in  part  the  antidiunping 
duty  order  on  certain  stainless  steel 
cooking  ware  bom  the  Republic  of 
Korea.  Peregrine  requested  that  thei 
Department  revoke  the  order  in  part 
Mfiih  regard  to  imports  of  stainless  steel 
camping  cooking  ware  from  the 
Republic  of  Korea,  as  described  by 
Pmegrine.  Based  on  the  fact  that 
Revereware,  Inc.  (petitioner)  has 
expressed  no  interest  in  the  importation 
of  stainless  steel  camping  cooking  ware, 
as  described  by  Peregrine,  we  intend  to 
partially  revoke  this  order. 
EFFECTIVE  DATE:  December  20. 1096. 
FOR  FURTHER  INFORMATION  CONTACT: 
Amy  S.  Wei  or  Zev  Primor,  Office  4. 
Office  of  Antidmnping/Countervailing 
Duty  Enforcement,  Import 
Administration,  International  Trade 
Administration.  U.S.  Department  of 
Commerce.  14th  Street  and  Constitution 
Avenue.  N.W.,  Washington.  D.C  20230; 
telephone  (202)  482-4737. 

8UPP(.BIIENTARY  MF0RMAT10N: 

The  Applicable  Statute  and  Regulatioiis 

Unless  otherwise  indicated,  all 
citations  to  the  statute  are  references  to 
the  provisions  effective  January  1, 1995, 
the  eSective  date  of  the  amendbments 
made  to  the  Tariff  Act  of  1930,  as 
amended  (the  Act),  by  the  Uruguay 
Round  Agreements  Act'(URAA).  In 
addition,  unless  otherwise  indicated,  all 
citations  to  the  Department's  regulations 
are  to  the  ciurent  regulations,  as 
amended  by  the  interim  regulations 
published  in  the  Federal  Register  on 
May  11, 1995  (60  PR  25130). 

Backgronnd 

On  December  9, 1996.  Peregrine 
requested  that  the  Department  conduct 
a  changed  circumstances  administrative 


review  to  determine  whether  to  partially 
revoke  the  order  on  certain  stainless 
steel  cooking  ware  from  the  Republic  of 
Korea  with  regard  to  stainless  steel 
camping  cooldng  ware.  In  addition,  the 
petitioner  informed  the  Department  that 
it  does  not  object  to  the  changed 
circumstances  review  and  has  no 
interest  in  the  importation  or  sale  of 
stainless  steel  camping  cooking  ware  as 
described  by  Peregrine. 

Scope  of  Review 

The  merchandise  covered  by  this 
changed  circumstances  review  is 
stainless  steel  camping  cooking  ware 
from  the  Republic  of  Korea.  This 
changed  circumstance  administrative 
review  covers  all  manufacturers/ 
exporters  of  stainless  steel  cooking  ware 
meeting  the  following  specifications  of 
stainless  steel  camping  cooking  ware: 
(1)  Made  of  single-ply  stainless  steel 
having  a  t>»irlm«»gg  no  greater  than  6.0 
millimeters:  and  (2)  consists  of  1.0. 1.5, 
and  2.0  quart  saucepans  without 
hwpHloa  and  2.5,  4.0,  5.0  quart 
saucepans  with  folding  bail  handles  and 
with  Uds  that  also  serve  as  fry  pans. 
This  camping  cooking  ware  can  be 
nested  inside  each  other  in  order  to  save 
space  when  packing  for  camping  or 
backpacking.  The  order  with  regard  to 
imports  of  other  stainless  steel  cooking 
ware  is  not  affected  by  this  request. 

Initiatian  and  Preliminary  Results  of 
rhangwil  OrcnmstaBces  Antidumping 
Duty  Administrative  Review,  and  Intent 
To  Revoke  Oder  in  Part 

Pursiumt  to  section  751(d)  of  the 
Tariff  Act  of  1930,  as  amended  (the  Act), 
the  Department  may  partially  levoke  an 
antidumping  duty  order  based  on  a 
review  under  section  751(b)  of  the  Act 
(i.e..  a  changed  circumstances  review). 
Section  751(b)(1)  of  the  Act  requires  a 
changed  drciunstances  administrative 
review  to  be  conducted  upon  receipt  of 
a  request  containing  sufficient 
information  concerning  changed 
drcvunstances. 

The  Department's  regulations  at  19 
CFR  353.25(d)(2)  require  that  the 
Department  conduct  a  changed 
drgumstances  administrative  review 
under  section  353.22(f)  based  upon  an 
afBrmative  statement  of  no  interest  from 
the  petitioner  in  the  proceeding.  Section 
353.25(d)(l)(i)  further  provides  that  the 
E>epartment  may  revoke  an  order  or 
revoke  an  order  in  part  if  it  determines 
that  the  order  under  review  is  no  longer 
of  interest  to  interested  parties.  In 
addition,  in  the  event  that  the 
Department  concludes  that  expedited 
action  is  warranted,  §  353.22(f)(4)  of  the 
regulations  permits  the  Department  to 


combine  the  notices  of  initiation  and 
preliminary  results. 

Therefore,  in  accordance  with 
sections  751(b)(1)  and  751(d)  of  the  Act. 
19  CFR  353.25(d).  and  353.22(f).  we  are 
initiating  this  changed  circumstances  • 
administrative  review  and  have 
determined  that  expedited  action  is 
warranted.  Based  on  an  affirmative 
statement  of  no  interest  by  petitioner 
with  respect  to  stainless  steel  camping 
cooking  ware  as  described  by  Peregrine, 
we  have  preliminarily  determined  that 
the  portion  of  the  order  on  certain 
stainless  steel  cooking  ware  from  the 
Republic  of  Korea  concerning  stainless 
steel  camping  cooking  ware,  as 
described  in  Peregrine's  request  for  a 
changed  circumstances  review,  no 
longer  is  of  interest  to  domestic 
interested  parties.  Because  we  have 
concluded  that  expedited  action  is  . 
warranted,  we  are  combining  these 
notices  of  initiation  and  preliminary 
results.  Therefore,  we  are  hereby 
notifying  the  public  of  our  intent  to 
revoke  in  part  the  antidumping  duty 
order  as  to  imports  of  this  type  of 
stainless  steel  camping  cooking  ware 
frt>m  the  Republic  of  Korea. 

If  final  revocation  in  part  occurs,  we 
will  instruct  the  U.S.  Customs  Service  to 
end  the  suspension  of  liquidation  and  to 
refund,  with  interest,  any  estimated 
antidiunping  duties  collected  for  all 
unlimiidated  entries  of  the  subject 
merchandise  that  are  not  subject  to  a 
final  result  of  administrative  review. 
The  current  requirement  for  a  cash 
deposit  of  estimated  antidumping  duties 
will  continue  imtil  publication  oi  the 
final  results  of  this  changed 
circumstances  review. 

Pnblic  Ccnmnent 

Parties  to  the  proceeding  may  request 
disclosure  within  5  days  of  the  date  of 
publication  of  this  notice  and  any 
interested  party  may  request  a  hearing 
within  10  days  of  publication.  Any 
hearing,  if  requested,  will  be  held  no 
later  t^n  28  days  after  the  date  of 
publication  of  this  notice,  or  the  first 
working  day  thereafter.  Case  briefs  and/ 
or  written  comments  from  interested 
parties  may  be  submitted  no  later  than 
14  days  after  the  date  of  publication  of 
this  notice.  Rebuttal  briefs  and  rebuttals 
to  written  comments  or  briefs,  limited  to 
the  issues  raised  in  those  comments, 
may  be  filed  no  later  than  21  days  after' 
the  date  of  publication  of  this  notice.  All 
written  comments  or  briefs  shall  be 
submitted  in  accordance  with  19  CFR 
353.31(e)  and  shall  be  served  on  all 
interested  parties  on  the  Department's 
service  list  in  accordance  with  19  CFR 
353.31(g).  Persons  interested  in 
attending  the  hearing  should  omtact  the 
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Department  for  the  date  and  time  of  the 
hearing.  The  Department  will  publish 
the  final  results  of  this  changed 
dromistances  review,  including  the 
results  of  its  analysis  of  issues  raised  in 
any  written  comments. 

This  notice  is  in  accordance  with 
sections  751  (b)(1)  and  (d)  of  the  Act 
and  sections  353.22(1)  and  353.2S(d)  of 
the  Department's  regulations. 

Dated:  December  9, 1996. 
)db«y  P.  Bialoa, 

Acting  Assistant  Secntaiy  for  Import 

Administration . 

(FR  Doc.  96-32407  Filedl2-19-96;  8:45  am] 

fniiftq  ooot  3610-oe-p 


Intent  To  Revoke  Countervailing  Duty 
Orders  •  '^  ■ 

AGENCY:  Import  Administratiaii. 
International  Trade  Administration, 
Department  of  Commerce. 
ACTION:  Notice  of  intent  to  revoke 
countervailing  duty  orders. 

summary:  The  Department  of  Commerce 
(the  Department)  is  notifying  the  public 
of  its  intent  to  revoke  the  countervailing 
duty  orders  listed  below.  Domestic 
interested  parties  who  object  to 
revocation  of  this  order  must  -submit 
their  comments  in  writing  not  later  than 
the  last  day  of  January  1997. 
EFFECTIVE  DATE:  December  20. 1996. 
FOR  FURTHER  INFORMATION  CONTACT: 
Cameron  Cardozo  or  Maria  MacKay, 
Office  of  CVD/AD  Enforcement  VI, 
Import  Administration,  International 
Trade  Administration,  U.S.  Department 
of  Commerce,  14th  Street  and 
Constitution  Avenue,  N.W., 
Washington,  D.C.  20230;  telephone: 
(202)  482-2786. 

SUPPLEMENTARY  MFORMATION: 

Background 

The  Department  may  revoke  a 
countervailing  duty  order  if  the 
Secretary  of  Commerce  concludes  that  it 
is  no  longer  of  interest  to  interested 
parties.  Accordingly,  as  required  by  the 
Department's  regulations  (at  19  CF.R. 
355.25(d)(4)),  we  are  notifying  the 
public  of  our  intent  to  revoke  the 
countervailing  duty  orders  listed  below, 
for  which  the  Deputment  has  not 
received  a  request  to  conduct  an 
administrative  review  for  the  most 
recent  four  consecutive  annual 
anniversary  months. 

In  accordance  vfith  section 
355.25(d)(4)(iii)  of  the  Department's 
regulations,  if  no  domestic  interested 
party  (as  defined  in  sections  355.2(i)(3), 
(i)(4),  (i)(5),  and  (i)(6)  of  the  regulations) 
objects  to  the  Department's  intent  to 


revoke  this  order  pursiiant  to  this 
notice,  and  no  interested  party  (as 
defined  in  section  355.2(i)  of  the 
regulations)  requests  an  administrative 
review  in  accordance  with  the 
Department's  notice  of  opport\mity  to 
request  administrative  review,  we  shall 
conclude  that  the  coimtervailing  duty 
order  is  no  longer  of  interest  to 
interested  parties  and  proceed  with  the 
revocation.  However,  if  an  interested 
party  does  request  an  administrative 
review  in  accordance  with  the 
Department's  notice  of  opportunity  to 
request  administrative  review,  or  a 
domestic  interested  party  does  object  to 
the  Department's  intent  to  revoke 
piusuant  to  this  notice,  the  Department 
will  not  revoke  the  order. 

COUffTERVAIUNQ  DUTY  ORDERS 


Brazil 

Brass  Sheet  and 

01/0W87 

Strip  (0-^1- 

S2FR6ge. 

-604). 

Korea  .„.. 

Stainless  Steel 

01/20/87 

Coolc¥i«re(C- 

52  FR  2140. 

351-602). 

Spain  .._. 

Stainless  Steel 

01/03/83 

Wire  Rod  (C- 

48FR52. 

469-004). 

Jattmn... 

Stainless  Steel 

01/2(V87 

Cool(ware(C- 

52  FR  2141. 

583-604). 

Opportniuty  to  Object 

Not  later  than  the  last  day  of  Janiiary 
1997,  domestic  interested  parties  may 
object  to  the  Department's  intent  to 
revoke  these  countervailing  duty  ordere. 
Any  submission  objecting  to  a 
revocation  must  contain  the  name  and 
case  number  of  the  order  and  a 
statement  that  explains  how  the 
objecting  party  qualifies  as  a  domestic 
interested  party  under  sections 
355.2(i)(3),  (i)(4),  (i)(5).  or  (i)(6)  of  the 
Depiartment's  regulations. 

Seven  copies  of  any  such  objections 
should  be  sulHnitted  to  the  Assistant 
Secretary  for  Import  Administration, 
International  Trade  Administration, 
Room  B-099,  U.S.  Department  of 
0>inmerce,  14th  Street  and  Constitution 
Ave.,  N.W.,  Washington,  D.C.  20230. 

This  notice  is  in  accordance  with  19 
CFR  355.25(d)  (4)  (i). 

Dated:  Deoembo'  10, 1996. 
JtttnjV.Kaim, 

Principal  Deputy  Assistant  Secretary  for 

Import  Administration . 

(FR  Doc  96-32399  FUed  12-»-96: 8:45  am] 


COMMnTEE  FOR  THE 
IMPLEMENTATION  OF  TEXTILE 
AGREEMENTS 

Amendment  of  Export  Visa  and 
Certification  f)equlrements  for  Certain 
Cotton  and  Man  Made  Fiber  TextHe 
Producta  Produced  or  Manutaetured  In 
El  Salvador 

December  16, 1996. 

AGENCY:  Committee  for  the 

Implementation  of  Textile  Agreements 

(CTTA). 

ACTION:  Issuing  a  directive  to  the 

Commissioner  of  Customs  amending 

visa  and  certification  requirements. 

ffFECnVE  DATE:  January  1, 1997. 
FOR  FURTHER  INFORMATKM  CONTACT: 
Jennifer  Aldrich,  International  Trade 
Specialist,  Office  of  Textiles  and 
Apparel,  U.S.  Department  of  Commerce, 
(202) 482-4212. 

SUPPLEMENTARY  INFORMATION: 

Authority:  Executive  Order  11651  of  March 
3, 1972,  as  amended;  section  204  of  the 
Agricultural  Act  of  1956,  as  amended  (7 
U.S.C  1854);  Uruguay  Round  A^eaments 
Act 

Effective  on  January  1, 1997,  a  visa  (v 
certification  shall  be  required  for  goods 
in  Categories  342  and  642  which  are 
produced  or  manufactured  in  El 
Salvador  and  exported  from  El  Salvador 
on  and  after  January  1, 1997.  Shipments 
of  goods  in  Categories  342  and  642  may 
be  visaed  or  certified  as  merged 
Categories  342/642  or  the  correct 
category  corresponding  to  the  actxial 
shipment.  Goods  exported  during  the 
period  January  1, 1997  through  January 
31, 1997  shall  not  be  denied  eatry  for 
lack  of  a  visa  or  certificatiim. 

See  60  FR  2740,  published  on  January 
11, 1995;  and  61  FR  43396,  published 
on  August  22, 1996. 
TroylLCribb, 

Chainnan,  Conunittoe  for  the  Implementation 
of  Textile  Agreements. 

Commtttee  fin-  ttie  Implementatiim  of  Textile 
AgreementB 

December  16, 1996. 
Commissioner  of  Customs, 
Department  of  the  Treasury.  Washington.  DC 
20229. 

Dear  Commissioner  This  directive 
amends,  but  does  not  cancel,  the  directive 
issued  to  you  on  January  6, 1995,  by  the 
Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements.  That  directive  directs 
you  to  prohibit  entry  of  certain  cotton  and 
man-made  fiber  textile  products,  pnxluced  or 
manufactured  in  El  Salvador  which  were  not 
properly  visaed  or  certified  by  tlie 
Government  of  El  Salvador. 

Effective  on  January  1, 1997,  yoo  are 
directed  to  require  a  visa  or  certification  far 
goods  in  Categories  342  and  642  which  are 
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pRxhicad  or  manubcturad  in  El  Salvwkir 
and  exported  from  El  Salvador  cm  and  after 
Jantiary  1, 1997.  Shipments  of  good*  in 
Catsgohes  3-42  and  642  may  be  visaed  or 
certified  as  merged  Categories  342/642  or  the 
correct  category  corresponding  to  the  actiial 
shipment  Goods  exported  during  the  period 
January  1, 1997  throu^  January  31, 1997 
shall  not  be  denied  entry  for  lack  of  a  viaa 
or  certification. 

Shipments  entered  or  withdrawn  from 
warehouse  according  to  this  directive  which 
are  not  accompanied  by  an  appropriate 
export  visa  or  certificadon  sh^  be  denied 
entry  and  a  new  visa  or  certification  must  be 
obtained. 

The  Committee  br  the  ImpboientationtiC 
Textile  A^aements  has  determined  that  this 
action  blls  within  the  foreign  affairs 
exception  to  the  rulemaking  provisioos  of  5 
U.S.C  553(aXl). 

Sincerely, 

Troy  H.  Cribb, 

Chaizvnan.  Commfttaeforthelittfdementation 

of  Textile  Agreements. 

(FR  Ooa  90-32382  Filed  12-19-96: 8:45  ami 


DEPARTMENT  OF  DEFENSE 


Oflloe  of  ttw  Secratwy 

MeeHnQ  of  tfM  President's 
Policy  Advisory  Board 

ACTION:  Notice. 


Sscuflty 


SUMMARY:  The  President's  Security 
Policy  Advisory  Board  has  been 
established  ptirsiiant  to  Presidential 
Decision  Directive/NSC-2d,  which  was 
signed  by  President  m  September  16. 
1994. 

Tlie  Board  will  advise  the  President 
on  proposed  legislative  initiatives  and 
executive  orders  pertaining  to  U.S. 
security  policy,  procedures  and 
practices  as  developed  by  the  U.S. 
Security  Policy  Board,  and  will  fiincticHi 
as  a  federal  advisory  conunittee  in 
accordance  with  the  provisions  of 
Public  Law  92-463,  the  "Federal 
Advisory  Committee  Act." 

The  I^vsident  has  appointed  firom  the 
private  sector,  three  of  five  Board 
members  each  with  a  prominent 
backgroimd  and  expertise  related  to 
security  policy  matters.  General  Larry 
Welch.  USAF  (Ret.)  will  chair  the 
Board.  Other  members  include:  Admiral 
Thomas  Brooks.  USN  (Ret)  and  Ms. 
Nina  Stewart. 

The  next  meeting  of  the  Board  will  be 
held  on  January  24. 1997.  0900  at  Tracor 
Aerospace.  6500  Tracor  Lane.  Austin. 
Texas  and  will  be  open  to  the  public 

For  further  information  please  contact 
Mr.  Terence  Thompson,  telephone:  703/ 
602-9969. 


Dated:  December  16, 1996. 
LmM.  ByuiuB.  ,'> 

Alternate  OSD  Federal  ReguterUaisou  '   '^  f 
OfficeT,  Department  ofD^nae.  '  ■'    r-"* 

[FR  Doc.  96-32330  Filed  12-l»-96;  8:4S  ami 


Dspartmsnt  Of  ths  Army 

Envlronmsntal  Assessment  (EA)  and 
Findbtg  of  No  Signiflcsnt  Impact  (FNSQ 
foe  ths  Rslocatlon  of  ths  U A  Army 
Concspis  Analyaia  Agency  (CAA) 
From  Bsthssda.  MD  to  Fort  Bslvolr.  VA 

AOENCY:  Department  of  the  Army.  DoD. 
action:  Notice  of  availability. 

summary:  In  accordance  with  Public 
Law  101-^10.  the  Defense  Base  Closure 
and  Realignment  Commission 
reconmiended  the  relocation  of  CAA 
from  Bethesda.  Maryland,  to  Fort 
Belvoir.  Virginia.  The  realignment  is 
scheduled  to  occur  in  1990  following 
constructian  scheduled  to  begin  in  the 
first  quarter  of  fiscal  year  1998. 

Hie  EA  analyzed  the  environmental 
and  socioeconomic  effects  of  the 
realignment  on  the  organization,  its 
functions,  missions  and  personnel,  as 
well  as  the  planned  construction. 

The  EA  evaluated,  as  a  preferred 
altwnative,  the  environmental  impacts 
of  construction  of  a  new  fedlity  for  CAA 
on  a  developed  site.  The  other  action 
alteniatives  considered  include  the  use 
of  existing  administrative  space, 
renovation  of  existing  buildings  or 
construction  of  a  new  administrative 
fecility  within  a  large  tract  of 
undeveloped  land.  In  compliance  with 
the  National  Environmental  Policy  Act, 
a  no-action  alternative  is  described  in 
which  CAA  would  remain  in  leased 
space.  This  is  required  to  establish 
baseline  conditions. 

For  the  prefierTed  alternative 
(construction  of  a  new  facility  at  the 
intersection  of  Goethals,  Franklin  and 
Lampert  Roads,  Fort  Belvoir).  the 
existing  infrastructtue  is  sufficient  to 
acconmiodate  the  new  facility. 
Demolition  and  construction  will  create 
potential  minor  short-term  impacts  such. 
as  noise,  dust  and  soil  erosion. 
Measures  will  be  taken,  such  as  time- 
sensitive  scheduling  of  construction 
woric.  provision  of  erosion  and 
sedimentation  control,  landscaping  and 
screening  with  trees  and  shrubs,  and 
management  of  stormwater  to  mitigate 
potentially  adverse  effects. 
Socioeconomic  impacts  to  the  area  will 
be  positive,  but  insignificant. 

The  Chief  of  Staff,  U.S.  Army  Military 
District  of  Washington,  has  concluded 
that  the  effects  of  dte  proposed  action 


are  not  significant  and  will  not 
adversely  afiiact  the  quality  of  the 
environment  Fort  Belvoir  will 
implement  necessary  ntiitigation 
measures  and  moU  consult  with 
regulatory  agencies,  as  may  be 
necessary,  to  ensure  compliance  wift  all 
Federal,  state,  regional,  and  local 
regulations  and  guidelines.  Therefore, 
an  Enviroimieatal  Impact  Statement  is 
not  required  and  will  not  be  prepared. 
DATES:  Public  comments  will  be 
accepted  on  or  before  Janutuy  21. 1997. 
ADORESSES;  Copies  of  the  EA/FNSI  may 
be  obtained  by  writing  to.and  any 
inquiries  concerning  the  same  should  be 
addressed  to,  the  Commander.  U.S. 
Army  Geirison  Fwt  Belvoir.  ATTN: 
James  Gregory  (ANFB-PWE).  9430 
Jackson  Loop.  Fort  Belvoir.  VA  22060- 
5130.  or  by  calling  (703)  806-0047,  or 
sending  a  tele&x  to  (703)  806-3246 
%vithin  30  days  of  the  publication  of  this 
notice.  Individuals  wishing  to  review 
the  EA  may  examine  a  copy  at  the 
following  locations:  Directorate  of 
Public  Works.  Fort  Belvoir.  Virginia; 
and  the  following  Fair&x  County  Public 
Libraries;  John  Marshall.  Lorton  and 
Sherwood  branches. 
FOR  FURTHER  MFORMATION  CONTACT:  Mr. 
James  Gregory  at  (703)  806-0047. 
Raymoaid  J.  Fats, 

Deputy  AssiMtant  Secretary  of  the  Army, 
(Emrironm/Bia,  Safety  and  Occupationial 
Health)  OASAllJ^E). 

[FR  Doc.  96-32357  Filed  12-19-96;  8:45  am] 
muMta  cooesne-«a-M 


Offlcs  of  ths  Sscrstary 

Pitvacy  Act  of  1974;  System  of 
Rscords 

AGENCY:  Defense  Logistics  Agency. 

DOD. 

ACTION:  Notice  to  add  a  system  of 

records. 

summary:  The  Defense  Logistics  Agency 

proposes  to  add  a  system  of  records  to 

its  inventory  of  record  systems  subject 

to  the  Privacy  Act  of  1974  (5  U.S.C. 

552a),  as  amended. 

DATES:  This  action  will  be  effective 

without  further  notice  on  January  21. 

1997,  imless  comments  are  received  that 

would  result  in  a  contrary 

determination. 

ADDRESSES:  Send  comments  to  the 

Privacy  Act  Officer,  Headquarters. 

Defense  Logistics  Agency,  CAAV,  8725 

John  J.  Kingman  Road,  Suite  2533.  Fort 

Belvior,  VA  22060-6221. 

FOR  FURTHER  INFORMATION  CONTACT:  Ms. 

Susan  Salus  at  (703)  767-6183. 

SUPPLEMENTARY  INFORMATION:  The 

Defense  Logistics  Agency  notices  for 
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systems  of  reoHtls  subject  to  the  Privacy 
Act  of  1974  (5  U.S.C  552a),  as  amended, 
have  been  published  in  the  Federal 
Register  and  are  available  from  the 
address  above. 

Hie  proposed  system  report,  as 
required  by  5  U.S.C  522a(r)  of  the 
Privacy  Act  of  1974,  as  amended,  was 
submitted  on  December  9, 1996.  to  the 
Ck}ramittee  on  Government  Reform  and 
Oversight  of  the  House  of 
Representatives,  the  Committee  on 
Governmental  ASairs  of  the  Senate,  and 
the  Office  of  Management  and  Budget 
(0MB)  pursuant  to  paragraph  4c  of 
Appendix  I  to  OMB  Circular  No.  A-130, 
'Federal  Agency  Responsibilities  for 
Maintaining  Records  About 
Individuals,'  dated  F^miaiy  8, 1996 
(February  20. 1996^  61  FR  6427). 

Dated:  Owsmber  16. 1096. 

Patricia  L.  ToiqiiiigB, 

AltBmateOSD  Federal  Roister  Liaison 
Officer,  Department  of  Defense. 

8322.15  OMDC 


Defense  Incident-Based  Reparthig 
System  (DIBRS). 

•VSIUI  LOCATHN: 

Primary  Jocation:  W.R.  Church 
Computer  Center.  Naval  Postgra<hiate 
School,  Monterey.  CA  93943-50()b. 

Back-up  files  maintained  in  a  bank 
vault  in  Hermann  Hall.  Naval 
Postgraduate  School.  Mcmteiey.  CA 
93943-5000. 

CATEQOnCS  OF  inVDUALS  COVERCp^tY  tME 
SVSTBK 

Active  duty  military  (includes  Coast 
Guard)  or  civilian  personnel  who  have 
been  apprehended  or  detained  for 
criminal  offenses  which  must  be 
reported  to  the  Department  of  Justice 
pursuant  to  the  Uniform  Crime 
Reporting  Handbook  as  required  by  the 
Uniform  Federal  Crime  Reporting  Act. 

Active  duty  military  (includes  Coast 
Guard)  personnel  accused  of  criminal 
offenses  punishable  imder  the  Uniform 
Code  of  Military  Justice. 

Active  duty  mUitary  (includes  Coast 
Guard)  personnel  convicted  by  civilian 
authorities  of  felony  offenses  as  defined 
by  State  or  local  law;  attempting  or 
committing  suicide;  or  whose 
dependent  resides  in  the  same 
household  and  is  the  victim  of  Siidden 
Infant  Death  Syndrome  (SIDS). 

Individuals  who  are  victims  of  those 
offenses  which -are  either  reportable  to 
the  Department  of  Justice  or  are 
punishable  under  the  Uniform  Code  of 
MiHtary  Justice. 

Active  duty  military  (includes  Coast 
Guard)  persomnel  who  must  be  reported 


to  the  Department  of  Jiistice  imder  the  ^ 
Brady  Handgxm  Violence  Prevention   - 
Act  because  such  personnel  are  to  be 
tried  by  courts-martial  or  have  been 
convicted  by  a  courts-martial  for  an 
offense  punishable  by  confinement  of 
more  than  one  year;  have  left  the  State 
with  the  intent  of  avoiding  either 
pending  charges  or  giving  testimony  in 
criminal  proceedings;  are  either  current 
users  of  a  controlled  substance  which 
has  not  been  prescribed  by  a  licensed 
physician  or  use  a  controUed  substance 
and  have  lost  the  power  of  self«control 
with  respect  to  that  substance;  are 
adjudicated  by  lawful  audiority  to  be  a 
danger  to  themselves  or  others  or  to  lack 
the  mental  capacity  to  contract  or 
manage  their  own  affiairs  or  are  formally 
committed  by  lawful  authority  to  a 
mental  hospital  or  like  fodlity;  or  have 
been  separated  from  the  Aimed  Services 
with  a  dishonorable  discharge. 


CATCOOMB  OF  MBOOHM  MTHE  SVSTBI: 

Records  compiled  by  law  enforcement 
authorities  (e.g..  Defense  Protective 
Service,  mihtary  and  civilian  police, 
military  ciimmal  investigation  services 
or  commands);  DoD  organizations  and 
military  commands;  fcegal  and  judicial 
authority  (e.g..  Staff  Judge  Advocates, 
courts-martial);  and  Correctional 
institutions  and  facilities  (e.g.,  the 
United  States  Disciplinary  Barracks) 
consisting  of  personal  data  on 
individuals,  to  include  but  not  limited 
to,  name;  social  security  number;  date  of 
birth;  place  of  birth;  race;  ethnicity;  sex; 
identifying  marks  (tattoos,  ecars,  etc.); 
height;  weight;  natiue  and  details  of  the 
inddent/offense  to  include  whether 
alcohol,  drugs  and/or  weapons  were 
involved;  driver's  license  information; 
actions  taken  by  military  commanders 
(e.g.,  administrative  and/or  non-judidal 
measures,  to  include  sanctions 
imposed);  court-martial  results  and 
pimishments  imposed;  confinement 
information,  to  indude  location  of 
correctional  fadlity,  gang/cuh  affiliation 
if  appUcable;  and  release/parole/ 
demency  eligibility  dates. 

Recoros  also  consist  of  personal 
information  on  individuals  who  were 
victims.  Such  information  does  not 
indude  the  name  of  the  victim  or  other 
perstmal  identifiers  (e.g..  Social  Security 
Nimiber.  date  of  birth,  etc.),  but  does 
indude  the  individual's  residential  zip 
code;  age;  sex;  race;  ethnidty;  and  type 
of  injury. 

AUIMOMTY  FOR  MMNTCNANCE  OF  THE  SVSTBt: 

5  U.S.C  301 .  Departmental 
Regulation;  10  U.S.C.  136,  Under 
Secretary  of  Defense  for  Pers<Hmel  and 
Readiness;  18  U.S.C.  922  note.  Brady 
Handgim  Violence  Preventicm  Act;  28 


U.S.C  534  note.  Unifcnm  Federal  Crime 
Reporting  Act;  42  U.S.C  10601  et  seq.. 
Victims  Rigl^  and  Restitution  Act;  DoD 
Directive  7730.47,  Defense  Inddmt- 
Based  Reporting  System  (DIBRS);  and 
E.O.  9397  [SSti). 

FUM08E(^: 

To  provide  a  single  central  facility 
within  the  Department  of  Defaose  (DoD) 
which  can  serve  as  a  repository  of 
criminal  and  spedfied  other  non- 
criminal inddents  which  will  be  used  to 
satisfy  statutory  and  regulatory 
reporting  requimnents,  specifically  to 
provide  crime  statistics  required  by  the 
Department  of  Justice  (DoJ)  imder  the 
Uniform  Federid  Crime  Reporting  Act; 
to  provide  personal  informatim 
required  by  the  DoJ  tmder  the  Brady 
Handgun  Violence  Prevention  Act;  and 
statistical  information  required  by  DoD 
imder  the  Victim's  Rights  and 
Restitution  Act;  and  to  enhance  DoD's 
capability  to  analyze  trends  and  to 
respond  to  executive,  legislative,  and 
oversight  requests  for  statistical  crime 
data  relating  to  criminal  and  other  high- 
interest  inddents. 


ftOUTME  WES  OF  REOOmS  MMNTi 
SYSTEM,  MCUJOMQ  CATBtORm  OF 
THE  RURPOSES  OF  SUCH 


MTHE 


In  addition  to  those  disclosures 
generally  permitted  under  5  U.S.C. 
552a(b)  of  the  Privacy  Act.  these  records 
or  information  contained  therein  may  be 
disclosed  outside  the  Department  of 
Defense  as  a  routine  use  pursuant  to  5 
U.S.C.  552a(b)(3)  only  as  follows: 

To  the  Department  of  Justice:    ..  ■- 

(1)  To  compile  crime  statistics  so  Uiat 
such  information  can  be  both 
disseminated  to  the  general  public  and 
used  to  develc^  statistical  data  for  xise 
by  law  enforcement  agendes. 

(2)  To  compile  information  on  those 
individuals  for  whom  receipt  or 
possession  of  a  firearm  would  violate 
the  law  so  that  such  information  can  be 
included  in  the  National  Instant 
Criminal  Background  Check  System 
which  may  be  used  by  firearm  Ucensees^ 
(importers,  manufactiires  or  dealers)  to 
determine  whether  individuals  are 
disqualified  firom  receiving  or 
possessing  a  fireaira. 

The  'Blanket  Routine  Uses'  set  forth  at 
the  beginning  of  the  DLA  compilation  of 
record  system  notices  do  not  apply  to 
this  record  system. 

ROUQES  AND  PRACTICES  FOR  SItMMQt 
RETRCVMO,  AOCESSMQ,  WETASIO,  AND  ^ 

MSPOeiMO  OF  RECOROS  MTHE  SYSTCIl: 

STORAGE: 

Electronic  storage  media. 


T 
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Retzioved  by  name.  Social  Security 
Number,  incident  number,  ot  any  oUwr 
data  element  contained  in  cystem. 


None.  '•v^J'V^''"' 

pnt  Doc  96-32332  FUed  12-1^46;  8:4S  ami 


W  JL  Qiurch  Computer  Center  Tapes 
are  stored  in  a  locked  cage  in  a 
controlled  access  area;  tapes  can  be 
physically  accessed  only  by  computer 
center  personnel  and  can  be  mounted 
for  processing  only  if  the  appropriate 
security  code  is  provided. 

Back-up  location:  Tapes  are  stared  in 
a  bank-type  vault;  buildings  are  locked 
after  hours  and  only  properly  cleared 
and  authorized  persoimel  have  access. 


Disposition  pending. 


Deputy  DirectOT,  Defense  Manpower 
Data  Center,  DoD  Centw  Monterey  Bay. 
400  (Ogling  Road.  Seaside,  CA  93955- 
6771. 


NOWCATIONI 

Individuals  seeking  to  determine 
Mrhether  this  system  of  records  contains 
infcvmation  about  themselves  shoiild 
address  written  inquires  to  the  Privacy 
Act  OfBcer,  Headquarters.  Defense 
Logistics  Agency.  CAAV.  8725  John  J.- 
Kingman Road.  Suite  2533,  Fort  Belvoir, 
VA  22060-6221. 

Written  requests  should  contain  the 
full  name,  Social  Security  Number,  date 
of  birth,  and  current  address  and 
telephcme  niunber  of  the  individuaL 


Individuals  seeking  access  to  records 
about  themselves  contained  in  this 
system  of  records  should  address 
inquiries  to  the  Privacy  Act  Officer. 
Headquarters.  I}efense  Logistics  Agency, 
CAAV.  8725  John  J.  Kingman  Road. 
Suite  2933.  Fort  Belvoir.  VA  22060- 
6221. 

Written  requests  should  contain  the 
fiill  name.  Social  Security  Number,  date 
of  birth  and  current  address  and 
telephone  niunber  of  the  individual. 


Department  of  Itie  Anmy 

Corpa  of  Englneew 

Final  Notice  of  Isauance,  Re-teauanoe, 
md  ModHlcatlon  of  Naflonwlda 
PennitB 

AQBICV:  U.S.  Aimy  Corps  of  Engineers, 

DOD.                                    r^^-^^-h 
ACnOM;  Cooection. ' 

SUMMARY:  This  docimient  contains  a 
correction  to  the  final  notice  of 
issuance,  reissuance  and  modification  of 
nationwide  permits  which  was 
published  in  the  Federal  Register  on 
Friday,  December  13, 1996,  (61  FR 
65874-65922).  On  page  65875.  in  the 
first  ooliunn  the  last  sentemoe  indicates 
that  "nationwide  permit  (NWP)  26  will 
automatically  expire  2  years  from 
today's  data  [i.e..  December  13. 199&1 
unless  otherwise  modified  or  revoked." 
This  represents  the  correct  time  period 
for  NWP  26.  Thereiose.  on  page  65916, 
in  the  third  colinnn.  the  last  sentence  in 
paragraph  e.  should  be  replaced  with 
the  following  sentence:  "Note,  this  NWP 
will  e]q>ire  on  December  13, 1998." 

Dated:  December  16, 1996. 
John  F.  Stndt, 

Chief,  Bagulatory  Branch,  Operations. 
Construction  and  Readiness  Division, 
Directorate  of  Civil  Woribt. 
[FR  Doc.  96-32294  Filed  12-19-46:  8:45  am] 
COOC  S71I 


The  DLA  rules  for  accessing  records. 
and  for  contesting  contents  and 
appealing  initial  agency  determinatians 
are  published  in  DLA  Regulation 
5400.21;  32  CFR  part  323;  or  may  be 
obtained  from  the  Privacy  Act  Officer, 
Headquarters,  Defense  Logistics  Agency. 
CAAV.  8725  John  J.  Kingman  Road. 
Suite  2533,  Fort  Behroir.  VA  22060- 
6221. 

RBOOaO  aOIMCe  CATMONHK 

The  military  services  (includes  the 
U.S.  Coast  Guard)  and  Defense  agencies. 


Depaitnient  of  the  Navy 

Notloe  of  Extenakm  of  the  Public 
Comment  Period  for  the  Draft 
Environmental  Impact  Statement 
(DBS)  for  Reuaa  of  Naval  Station 
Puget  Sound,  Sand  Point,  Seattle,  WA 


r:  Pursuant  to  Section  102(2)(c) 
of  the  National  Environmental  Policy 
Act  (NEPA)  of  1969  as  implemented  by 
the  Council  on  Environmental  Quality 
regulations  (40  CFR  Parts  1500-1508). 
the  Department  of  the  Navy  has  filed 
with  the  U.S.  ^vironmental  Protectian 
Agency  a  Draft  Environmental  Impact 
Statement  (DEIS)  for  proposed  reuse  of 
the  former  Naval  Station  Puget  Sound. 
Sand  Point  property  and  structures  in 
Seattle.  Waahii^ton.  The  DEIS  has  beem 
prepared  in  compliance  with  the  1991 
Base  Realignment  and  Closure  (BRAQ 
directive  torn  Congress  to  close  Naval 
Station  Puget  Sound.  Sand  PaiaL  The 
property  will  be  disposed  of  in 


accordance  with  the  provisions  of  the 
Defense  Base  Closure  and  Realignment 
Act  (Public  Law  101-510)  of  1990  as 
amended,  and  appUcable  federal 
pn^MTty  disposal  regulations.  Naval 
Station  Puget  Sound,  Sand  Point  closed 
on  September  30, 1995. 

A  Notice  of  Public  Hearing  for  tills 
DEIS  was  published  in  the  Federal 
?■;*«*—•  on  November  8, 1996.  A  public 
hearing  for  the  proposed  project  was 
held  at  Eckstein  Middle  School  tm 
December  2, 1996,  and  all  written 
comments  were  to  have  been  submitted 
no  later  than  December  23. 1996. 
AOORESSES:  However,  in  response  to 
requests  from  the  public,  the  Navy  will 
extend  the  public  comment  period  for 
this  DEIS  for  Reuse  of  Naval  Station 
Puget  Sound,  Sand  Point  for  an 
additional  25  dajrs  from  December  23, 
1996  througli  January  17, 1997. 
FOR  FURTHER  MFORMATKM  CONTACT:  All 
written  comments  must  be  submitted  no 
later  than  January  17, 1997.  to  Ms. 
Kimbwly  Kler  (Code  232KK). 
Engineering  Field  Activity  Northwest, 
Naval  Facilities  Engineering  Command.' 
19917  7th  Avenue  NE.  Poulsbo, 
Washington  98370-7570;  telephone 
(360)  396-0918:  FAX  (360)  396-0854. 

Dated;  December  17, 1996. 
D.E.KoaBis 

LCDR,  JAGC,  USN,  Federal  iiegtster  Liaison 
Officer. 
(FR  Doc.  96-32374  Filed  12-19-96: 8:45  am] 


UMFOftMED  SERVICES  UNIVERSITY 
OF  THE  HEALTH  SOOICES 

SuneWne  Act  Meeting 

AGENCY  HOLDMQ  THE  MEETVIQ: 
Uniformed  Services  University  of  the 
Health  Sciences. 


;  AND  date:  8:30  sun.  to  3:30  p.m., 
January  21-22. 1907. 
PU^CE:  Uniformed  Services  University 
of  the  Health  Sciences.  Board  of  Regents 
Conference  Room  (D3001).  4301  Jones 
Bridge  Road.  Bethesda.  MD  20814-4799. 
STATUS:  Open — under  "Government  in 
the  Sunshine  Act"  (5  U.S.C  552b(e)(3)). 

MATTERS  TO  BE  C0N8R)ERED: 

(1)  A{^aoval  of  Minutee— Novembqr  4, 1996 

(2)  Fanilty  Matters 

(3)  Granting  of  Degrees 

(4)  Departmental  Rsports 

(5)  Flnandal  Report 

(6)  Report— President.  USUHS 

(7)  ReiMrt— Dean.  School  of  Medicine 

(8)  Report— Dean.  Qnduate  School  of 
Nuning 

(9)  CcmnMnt»— Chaizman.  Board  of  Regents 
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(10)  New  Business 

CONTACT  PCMON  FOR  MORE  MPORMATION: 
Mr.  Bobby  D.  Anderson,  Executive 
Secietaiy  of  the  Board  of  Regents,  (301J 
295-3116.  ■-^/  ' '      i 

^    '■'■'   ■**  --■■' 
Dsted:  December  18, 1996.  °^  •    .. 

Linda  BjBiuB. 

OSD  Federal  Register  Liaison  Officer. 

Department  of  Defense. 

(FR  Doc  96-32S86  Filed  12-16-96;  3:59  pa^ 


DEPARTMENT  OF  ENERGY 

nnal  Programmatic  Environmenlal 
Impact  Statamant  for  the  Uranium  Mill 
Taillnga  RamacUal  Action  Qround 
Water  Projaet 

AQENCY:  Etopartment  of  Energy. 
ACTION:  Notice  of  availability. 

SUMMARY:  The  Department  of  Energy 
POE)  annoimces  the  availability  of  the 
final  Progranunatic  Environmental 
Impact  Statement  (PEIS)  for  the 
Uraniimi  Mill  Tailings  Remedial  Action 
(UMTRA)  Groimd  Water  Project.  The 
proposed  action  is  to  conduct  the 
UMTRA  Ground  Water  Project  using 
appropriate  Ground  Water  compliance 
strategies  at  24  uraniimi  processing  sites 
based  on  a  health  and  environmental 
risk-based  framework  designed  to 
provide  a  consistrait  and  flexible 
approach.  The  three  other  alternatives 
analyzed  in  the  PEIS  are:  no  action, 
active  remediation  to  background  levels, 
and  passive  remediation.  Separate  site- 
specific  National  Environmental  Policy 
Act  (NEPA)  documentation  will  be 
prepared  to  address  site-specific  ground 
water  conditions,  himiyi  and 
environmental  risks,  participation  of  the 
Tribes,  States,  and'local  communities, 
and  costs. 

FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  copies  of  the  final  PEIS  or 
fur^OT  infonnation  concerning  this 
doomiait  should  be  directed  to  Mr. 
Donald  R.  Metzler,  Grand  Junction 
Office,  Department  of  Energy, 
2597  B  3/4  Road,  Grand  Jimction, 
Colorado  81503,  telephone  970-248- 
7612  (formerly  the  Grand  Jimction 
Projects  Office).  Addresses  of 
Department  of  Energy  Public  Reading 
Rooms  and  public  Ubraries  where  the 
final  doomient  will  be  available  for 
review  are  listed  below  under 
SUPPI^MENTARY  MF0RMAT10N.  For 
general  information  on  the  procediues 
followed  by  DOE  in  complying  with  the 
requirmnents  of  the  NEPA,  contact  Ms. 
Carol  M.  Boigstrom,  Director,  Office  of 
NEPA  Policy  and  Assistance  (EH-42), 
U.S.  Department  of  Energy,  1000 


Independence  Avenue  SW.  Wa^iingtcm, 
D.Q  20585,  telephone  202-586-4600  or 
leave  a  message  at  800-472-2756. 

SUPPLEMENTARY  MFORMATUN: 

Background 

The  final  PEIS  was  prepared  in 
accordance  Mrith  the  requirmnents  of  the 
NEPA  of  1969:  the  Council  on 
Environmental  C^iaUty  r^ulatiops 
implementing  NEPA  in  40  CFR  Parts 
1500-1508;  and  DOE's  NEPA 
implementing  procedures  in  10  CFR 
Part  1021.  The  final  PEIS  consists  of 
Volimie  1,  the  main  text  of  the  EIS.  and 
Volume  2,  public  comments  on  the  draft 
PEIS  and  DOE's  responses  to  the 
comments. 

The  final  PEIS  has  bera  filed  with  the 
Environmental  Protection  Agency  (EPA) 
and  has  also  been  distributed  to 
interested  members  of  the  public. 
Federal,  and  State  agencies.  The  final 
PEIS  will  also  be  available  for  viewing 
by  the  pubUc  in  the  DOE  reading  rooms 
and  at  the  pubUc  libraries  identified 
below.  DOE  plans  to  issue  a  Record  of 
Decision  based  on  the  final  PEIS  no 
earUer  than  30  days  after  the  EPA 
publishes  a  notice  of  availability  of  the 
final  PQS  in  the  Federal  Register, 
which  DOE  expects  will  occur  at  about 
the  same  time  that  this  notice  is 
published. 

PubUc  concern  regarding  the  potential 
human  health  and  environmental  effects 
fiom  uranium  mill  tailings  led  to 
passage  of  the  Uranium  Mill  Tailings 
Radiation  Control  Act  (Public  Law  95- 
604,  42  U.S.C.  $  7901  et  seq.)  in  1978, 
wherein  Congress  acknowledged  the 
potentially  harmful  health  effects 
associated  with  uraniimi  mill  tailings  at 
22  abmidoned  uranium  mill  processing 
sites.  Pursuant  to  the  Act,  the  EPA 
developed  standards  (40  CFR  Part  192) 
which  include  radiation  limits  for  <. 

surface  contamination  and 
concentration  limits  for  ground  water,  to 
protect  the  public  and  the  environment 
from  potential  radiological  and 
nonradiological  hazards  from  the 
abandoned  mill  processing  sites.  Final 
Ground  Water  protection  standards 
were  published  in  the  Federal  Register 
(60  FR  2854  Qan.  11, 1995)].  The 
standards  apply  to  residual  radioactive 
material  at  the  22  pttx»ssing  sites 
designated,  as  provided  in  &e  Act,  by 
DOE.  EXDE  is  responsible  for  perfonhing 
remedial  action  to  bring  the  surface  and 
ground  water  contaminant  levels  at  the 
abandoned  mill  processing  sites  into 
complifflice  with  these  standards.  DOE 
is  accomplishing  this  function  through 
the  UMTRA  Project.  Remedial  action 
regarding  ground  water  contamination 
wUl  be  conducted  with  the  concurrence 


of  the  U.S.  Nuclear  Regulatory 
Commission  and  the  full  participation 
of  affected  States  and  Indian  Tribes. 
Remedial  sites  in  accordance  with 
apphcable  standards  for  surface 
contamination.  40  CFR  Part  192.  has 
already  been  taken  or  is  in  process. 

The  Ground  Water  Project  PEIS 
provides  a  consistent  risk-based 
-framework  for  determining  the  site- 
specific  ground  water  compliance 
strategies,  and  suppUes  data  and 
information  that  can  be  used  in  site- 
specific  environmental  impact  analysis 
documents.  The  proposed  action  and 
the  alternatives  in  the  document  are 
considered  progranunatic  in  that  they 
broadly  address  the  overall  plans  for 
conducting  the  Ground  Water  Project 
with  an  assessment  of  the  potential 
impacts  associated  with  the  various 
potential  ground  water  compliance 
strategies. 

Availability  of  Cities  of  the  Final  PEIS 

Copies  of  the  final  PEIS  may  be 
obtained  by  contacting  the  Groimd 
Junction  Office  at  the  address  or 
telephone  numbers  listed  above.  The 
final  PEIS  and  documents  referenced  in 
the  PEIS  are  available  for  inspection  at 
DOE  reading  rooms  and  at  the  public 
libraries  in  the  vicinity  of  the  former 
uranium  processing  sites  as  listed 
below. 

IX)E  Reading  Rooms 

Freedom  of  Information  Reading  Room, 
Room  lE-190,  Department  of  Energy, 
Forrestal  Building,  1000 
Independence  Avenue,  SW, 
WashiiKton,  D.C.  20585 

National  Atomic  Museum  Library, 
PubUc  Document  Room,  Department 
of  Energy,  Albuquerque  Operations 
Office,  Albuquerque,  New  Mexico 
87115 

(kand  Jimction  Office.  Department  of 
Energy,  2597  B  3/4  Road,  Grand 
Junction,  Colorado  81302  PubUc 
Libraries 

Pidblic  Libraries 

Arizona 

Ttiba  Qty  PubUc  Library,  Tiiba  Qty, 

Arizona  86045 
Navajo  Nation  Library  System,  Window 

Rock.  Arizona  86515 
Kykotsmovi  PubUc  Library,  Community 

Development  Director,  Kyketsmovi, 

Arizona  86039 

Colorado 

Cortez  Public  Library,  802  E. 

Montezuma,  Cortez,  Colorado  81321 
Denver  Public  Library,  1357  Broadway, 

Denver,  Colorado  80203 
Rifle  Brartch  Lilvary,  Second  Street, 

Rifle.  Colwado  81650  • 
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Mesa  State  College  Utmry.  (kend 

JuncticHi.  Colorado  81502 
Dove  Creek  School  Library,  Dove  Creek. 

Colorado  81324 
Durango  Public  Library,  Reference 

Department,  Durango,  Colorado  81301 
Glenwood  Springs  Library,  413  9th 

Street.  Glenwood  Springs,  Colorado 

81601 
Gunnison  Public  Library,  307  N. 

Wisconsin.  Gunnison,  Colorado  81230 
Naturita  Public  Library,  312  W.  Second 

Street,  Naturita,  Colorado  81422 
Montrose  Public  Library,  4349  First 

Street,  Montrose,  Colorado  81424 

Idaho 

Boise  Public  Library,  715  S.  Capitol 
Building,  Boise,  Idaho  83805 

New  Mexico 

Navajo  Comnumity  College  Library. 

Shlprock  Branch,  Shiprock,  New 

Mexico  87420 
Mother  Whiteside  Memorial  Libraiy, 

525  W.  High  Street,  Grants,  New 

Mexico  87020 
New  Mexico  State  University  Library. 

1500  3rd  Street,  Grants,  New  Mexico 

87020 
University  of  New  Mexico  Gallup 

Librsy,  200  College  Road,  Gallup, 

New  Mexico  87301 
University  of  New  Mexico  Zimmerman 

Library,  Albuquerque,  New  Mexico 

87131-1466 
New  Mexico  Environmental  Department 

Library,  1190  St  Francis  Drive,  Santa 

Fe,  New  Mexico  87502 

North  Dakota 

Bowman  Piiblic  Library,  104  Main 
Street,  Bowman,  North  Dakota  58623 

Dickinson  Public  Library,  139  West  3rd 
Street,  Diddnscm,  North  Dakota  58601 

Oregon 

Lake  Coimty  Library,  513  Center  Street. 
Lakeview,  Oregon  97630 

Pennsyhrania 

Canonsburg  Public  Library,  East  Pike 
Street,  Canonsbiug,  Pennsylvania 
15317 

People's  Library,  2889  Leechburg  Road, 
Lower  BurreU,  Pennsylvania  15068 

Texas 

Falls  aty  PubUc  Library,  P.O.  Box  325, 
Falls  a^,  Texas  78113 

Utah 

Bluff  Public  Library,  Bluff,  Utah  84512 
Marriott  Library,  University  of  Utah, 

Salt  Lake  Qty,  Utah  84112 
San  Juan  County  Library,  25  West  300 

Street,  Blanding,  Utah  84511 
Grand  County  Library,  25  South  1st 

East.  Moab,  Utah  84532 


Green  River  Lilwary..  85  South  Lang 
Street,  (keen  River.  Utah  84525 

Wyoming 

Riverton  Branch  Library,  1330  West 

Park,  Riverton,  Wyoming  82501 
Wyoming  State  Library,  Supreme  Court 

Building,  24th  &  Capitol  Street. 

Cheyenne,  Wyoming  82002  l  ,*^ 

University  of  Wyoming  Libraiy, 

University  Station,  Laramie,  Wyoming 

82071 

Issued  io  Washington,  D.C,  on  December 
16, 1996. 

Jaaaes  M.  Owendoff^ 

Deputy  Assistant  SectetaryforSmrlmnntental 
Restoration. 
[FR  Doc  96-32329  Filed  12-19-96;  8:45  am] 


Notic*  of  Floodpiain  Invotvement  for 
Proposed  Upgrade  and  Modification  of 
the  PantMi  Waste  Walar  Treatmant 
Facility  ,-       .;    ...  ,       ^ 

AGENCY:  Department  of  Energy  (DOE): 
Amarillo  Area  OfBce. 
action:  Notice  of  floodpiain 
involvement 

SUMMARY:  DOE  proposes  to  upgrade  the 
existing  Pantex  Plant  waste  water 
treatment  facility  (WWTF).  The  existing 
WWTF  is  located  in  a  floodpiain  and 
discharges  effluent,  by  permit,  to  a 
wetland  located  on  the  Pantex  Plant  in 
Carson  County,  17  miles  northeast  of 
Amarillo,  Texas.  In  accordance  with  10 
CFR  part  1022,  DOE  will  prepare  a 
floodpiain  assessment  and  perform  this 
proposed  action  in  a  manner  so  as  to 
avoid  or  minimize  potential  harm  to  or 
within  the  affected  floodpiain. 
DATES:  Comments  aie  due  to  the  address 
below  no  later  than  January  6, 1997. 
ADDRESSES:  Comments  concerning  this 
Notice  should  be  addressed  to: 
Floodpiain  and  Wetlands  Comments, 
Tom  Walton,  Public  Affairs  Officer, 
Public  Affiairs  Office.  U.S.  Department 
of  Energy,  Amarillo  Area  Office,  P.  O. 
Box  30030,  Amarillo,  Texas  79120,  (806) 
477-3120  or  Fax  (806)  477-3185. 
FOR  RiRTHER  MFORMATKM  ON  GENERAL 
DOE  FLOOOPLAM/WETLANOS 
ENVIRONMENTAl.  REVIEW  REQUIREMENTS, 
CONTACT:  Carol  M.  Borgstrom,  Director, 
Office  of  NEPA  Policy  and  Assistance, 
U.S.  Department  of  Energy,  1000 
Independence  Avenue  SW,  Washington, 
DC  20585,  (202)  586-4600  or  (800)  472- 
2756. 

SUPPLEMENTARY  INFORMATION:  The 
existing  WWTF  is  an  aerated  lagoon  and 
an  unaerated  lagoon,  providing 
treatment  of  effluent  to  meet  or  exceed 
required  permit  levels.  The  proposed 


project  is  intended  to  provide  additional 
pollutant  and  ftontaminwnt  removal 
from  Pantex  Plant  waste  water.  Pantex 
waste  water  is  and  will  continue  to  be 
composed  of  both  sanitary  and 
industoial  waste  water.  Treated  effluent 
from  tne  present  facility  is  redirected  to 
Playa  1,  the  receiving  water  body,  as 
authorized  by  the  National  Pollutant 
Discharge  Elimination  System  Permit 
No.  TX0107107  and  the  Texas  Natural 
Resource  Conservation  Commission 
Waste  Water  Discharge  Permit  No. 
02296.  The  project  would  include  work 
at  the  existing  treatment  plant  site, 
located  in  a  floodpiain.  Diking  would  be 
included  in  the  proposed  action  to 
prevent  floodwaters  from  reaching  the 
proposed  facility,  should  sufficient 
water  accumulate  in  the  Playa  1 
floodpiain  to  reach  the  100-year  flood 
level. 

In  accordance  with  DOE  regulations 
for  compliance  with  floodpiain 
environmental  review  requirements  (10 
CFR  part  1022),  DOE  will  prepare  a 
floodpiain  assessment  for  this  proposed 
action.  The  assessment  will  be  included 
in  the  environmental  assessment  (£A) 
being  prepared  for  the  proposed  project 
in  accordance  with  requirements  of  the 
National  Environmental  Policy  Act. 
Based  on  analysis  in  the  EA,  DOE  will 
either  prepare  a  Finding  of  No 
Significant  Impact  and  proceed  with  the 
action,  or  prepare  an  Environmental 
Impact  Statement  if  the  EA  reveals 
potential  for  significant  environmental 
impact.  In  the  preparation  of  this  EA, 
DOE  will  assess  the  potential  impacts  to 
the  involved  floodpiain  and  publish  a 
Statement  of  Finding  regarding  the 
proposed  project. 

Issued  in  Amarillo,  Texas  on  December  11, 
1996. 

Vicki  C  Batdey, 

Program  Office  Official,  Amarillo  Area  Office 
NCO. 
[FR  Doc.  96-32327  Filed  12-19-96;  8:45  am] 

BILLMO  COOC  MaS-»t-^ 


Fadaral  EnarQf  R«9ul«tory 
ConMnisslon 

[Docket  No.  CP97-147-0Q0| 

National  Fuel  Qas  Supply  Corporation; 
Notica  of  Raquast  Undsr  Blankat 
AuttKMlzation 

December  16. 1996. 

Take  notice  that  on  December  10, 
1996,  National  Fuel  Gas  Supply 
Corporation  (National),  10  Lafayette 
Square,  Buffalo,  New  Yorit  14203,  filed  . 
in  the  above  docket,  a  request  pursuant 
to  Sections  157.205  and  157.211  of  the 
Commission's  Regulations  under  the 
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Natural  Gas  Act  for  authorization  to 
construct  and  operate  a  new  residential 
sales  tap  under  National's  blanket 
certificate  issued  in  Docket  No.  CP8S-4- 
000  pursuant  to  Section  7  of  the  Natural 
Gas  Act,  all  as  more  fully  set  forth  in  the 
request  which  is  on  file  with  the 
Commission  and  open  to  public 
insi>ection. 

■     Specifically,  National  proposes  to 
construct  and  operate  a  sales  tap  for 
delivery  of  approximately  150  Mcf 
annually  of  gas  to  National  Fuel  Gas 
Distribution  Corporation  (Distribution) 
at  an  estimated  cost  of  $1,500,  for  which 
National  will  be  reimbursed  by 
Distribution.  National  further  states  that 
the  proposed  sales  tap  will  be  located 
on  its  Line  Q-19  in  Erie  Coimty, 
Pennsylvania. 

Any  person  or  the  Commission's  staff 
may,  within  45  days  after  issuance  of 
the  instant  notice  by  the  Commission, 
file  pursuant  to  Rule  214  of  the 
Conunission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.214)  a  motion  to 
intervene  or  notice  of  intervention  and 
pursuant  to  Section  157.205  of  the 
Regulations  under  the  Natural  Gas  Act 
(18  CFR  157.205)  a  protest  to  the 
request.  If  no  protest  is  filed  within  the 
time  allowed  therefor,  the  proposed 
activity  is  deemed  to  be  authorized 
effective  on  the  day  after  the  time 
allowed  for  filing  a  protest.  If  a  protest 
is  filed  and  not  withdrawn  witl^  30 
days  after  the  time  allowed  for  filing  a 
protest,  the  instant  request  shall  be 
treated  as  an  application  for 
authorization  pursuant  to  Section  7  of 
the  Natural  Gas  Act 
Lois  D.  Caaliril,  .      '    ^ 

Secretary.  '>,., 

(PR  Doc.  9&-32291  Filed  12-19-96;  8:45  am] 
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[Docket  No.  CP97-15(M)00] 

NorAm  Gas  Transmission  Company; 
Notice  of  Request  Under  Blanket 
Authorization 

December  16, 1996. 

Take  notice  that  on  December  12, 
1996,  Norm  Gas  Transmission  Company 
(NGT),  1600  Smith  Street.  Houston, 
Texas  77002,  filed  a  request  with  the 
Commission  in  Docket  No.  CPg7-150- 
000,  piirsuant  to  Sections  157.205,  and 
157.211  of  the  Commission's 
Regulations  imder  the  Natural  Gas  Act 
(NGA)  for  authorization  to  construct  and 
operate  a  meter  station  authorized  in 
blanket  certificate  issued  in  Docket  No. 
CP82-384-000,  all  as  more  fully  set 
forth  in  the  request  on  file  with  the 
Commission  and  open  to  public 
inspection. 


NGT  proposes  to  construct  and 
operate  a  2'inch  U-Shape  meter  station 
on  NGT's  Line  23-2  for  deUvery  of 
natiual  gas  to  Peoples  Natxual  Gas 
(Peoples).  The  meter  station  will  be 
located  in  Section  17,  Township  34 
South,  Range  3  East,  Cowley  County. 
Kansas  and  will  be  constructed  and 
installed  by  NGT  at  an  estimated  cost  of 
S9,000.  All  construction  will  be  above- 
ground  with  no  ground  disturbance.  The 
estimated  volimies  to  be  delivered 
throiigh  this  tap  are  approximately 
25,000  MMBtu  annually  and  160 
MMBtu  on  a  peak  day.  Peoples  has 
agreed  to  reimburse  NGT  for  the 
construction  costs.  ^ 

Any  person  or  the  Commission's'staff 
may,  within  45  days  after  the 
Commission  has  issued  this  notice,  file 
pursuant  to  Rule  214  of  the 
Commission's  Procedural  Rules  (18  CFR 
385.214)  a  motion  to  intervene  or  notice 
of  intervention  and  pursuant  to  Section 
157.205  of  the  Regulations  under  the 
NGA  (18  CFR  157.205)  a  protest  to  the 
request.  If  no  protest  is  filed  within  the 
allowed  time,  the  proposed  activity 
shall  be  deemed  to  be  authorized 
effective  the  day  after  the  time  allowed 
for  filing  a  protest.  If  a  protest  is  filed 
and  not  withdrawn  within  30  days  after 
the  time  allowed  for  filing  a  protest,  the 
instant  request  shall  be  treated  as  an 
application  for  authorization  pursuant 
to  Section  7  of  the  NGA. 
LokD.CidMll. 
Secretary. 

[PR  Doc.  9&-32289  Filed  12-19-96;  8:45  am) 
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[Docket  Ilk).  CP97-14»-000] 

Texas  Eastern  Transmission 
Corporation;  Notice  of  Application 

December  16, 1996. 

Take  notice  that  on  December  11, 
1996,  Texas  Eastern  Transmission 
Corporation  (Texas  Eastern),  P.O.  Box 
1642.  Houston,  Texas  77251-1642  filed 
in  Docket  No.  CP97-149-000,  an 
application  pursuant  to  Section  7(b)  of 
the  Natural  Gas  Act  for  an  order 
granting  permission  and  approval  to 
abandon  a  certain  exchange  service 
which  was  once  required  for  exchange 
of  gas  between  Texas  Eastern  and 
Consolidated  System  LNG  Company 
(Consolidated).  Texas  Eastern  requests 
that  the  abandonment  be  effective  on 
the  date  of  issuance  of  the  Commission 
order. 

It  is  stated  that  on  February  22, 1978, 
the  Commission  issued  an  order  in 
Docket  No.  CP77-418-000  granting 
Texas  Easter^  and  Consolidated 
authorization  to  exchan^  natural  gas. 


Texas  Eastern  states  that  such  service 
was  rendered  between  Texas  Eastern 
and  ConsoUdated  pursuant  to  the  terms 
and  conditions  of  the  exchange 
agreement  dated  May  20, 1977 
(Agreement),  which  is  included  as  Rate 
Schedule  X-86  in  Texas  Eastern's  FERC 
Gas  Tariff.  Original  Volume  No.  2. 

Pursuant  to  tne  Agreement, 
Consolidated  states  that  it  transported 
vaporized  natural  gas  from  its  LNG 
regasification  facility  at  Cove  Point. 
Maryland,  through  its  pipeline  in 
Loudoun,  Virginia  for  delivery  to  Texas 
Eastern's  pipeline  system  at  points  of 
intercoimec^on  near  Chambersburg  and 
Perulack,  Pennsylvania.  It  is  further 
stated  that  Texas  Eastern  would 
concurrently  exchange  an  equivalmt 
quantity  of  gas  at  existing  delivery 
points  connecting  Texas  Eastern's 
pipeline  system  to  the  pipeline  system 
of  ConsoUdated  Gas  Supply  Corporation 
as  set  forth  in  the  Agreement. 

Texas  Eastern  furuer  states  that  the 
volume  of  gas  authorized  to  be 
exchanged  was  a  total  maYimnm  daily 
quantity  of  365,000  Dth  per  day  of 
vaporized  natural  gas,  plus  a  maximum 
day  surge  allowance  ofup  to  20%  above 
such  average  daily  quantity  as 
authorized  by  the  G^er. 

It  is  also  stated  that  Consolidated's 
corresponding  authorization  for  the 
exchange  service  with  Texas  Eastern 
was  previously  abandoned  pursuant  to 
the  Commission's  Order  Approving 
Contest  Settlement  issued  January  28. 
1988  (42  F.E.R.C.  161,078). 

Any  person  desiring  to  be  heard  or  to 
make  any  protest  with  reference  to  said 
application  should  on  or  before  January 
6, 1997  file  with  the  Federal  Energy 
Regulatory  Commission,  Washington. 
DC  20426,  a  motion  to  intervene  or  a 
protest  in  accordance  with  the 
requirements  of  the  Ccmunission's  Rules 
of  Practice  and  Procedure  (18  CFR 
385.214  or  385.211)  and  the  Regulations 
imder  the  Natural  Gas  Act  (18  CFR 
157.10).  All  protests  filed  with  the 
Commission  will  be  considered  by  it  in 
determining  the  appropriate  action  to 
taken  but  will  not  serve  to  make  the 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
to  a  proceeding  or  to  participate  as  a 
party  in  any  hearing  therein  must  file  a 
motion  to  intervene  in  accordance  with 
the  Commission's  Rules. 

Take  further  notice  that,  pursuant  to 
the  authority  contained  in  and  subject  to 
the  jurisdiction  conferred  upon  the 
Federal  Energy  Regulatory  Conunission 
by  Sections  7  and  15  of  the  Natural  Gas 
Act  and  the  Commission's  Rules  of 
Practice  and  Procedure,  a  hearing  will 
be  held  without  further  notice  before  the 
Commission  or  its  designee  on  this 
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application  if  no  motion  to  intervene  is 
filed  within  the  time  required  herein,  if 
the  Commission  on  its  own  review  of 
the  matter  finds  that  pennission  and 
approval  for  the  proposed  abandmunent 
are  required  by  the  public  convenience 
and  necessity,  if  a  motion  fen*  leave  to 
intervene  is  timely  filed,  or  if  the 
Commission  on  its  own  motion  believes 
that  a  formal  hearing  is  required,  further 
notice  of  such  hearing  will  be  duly 
given. 

Under  the  procedure  herein  provided 
for,  unless  othwwise  advised,  it  will  be 
imnecessary  for  Texas  Eastern  to  appear 
or  be  represented  at  the  hearing. 
I  D.I 


Sscntaiy. 

IFR  Doc.  96-32290  Filed  12-19-96;  8:45  am] 
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Notic*  Of  AppUcallon  RM  WHh  the 
CofrnnnwoA 

Decamber  16. 1996. 

Take  notice  that  the  following 
hydroelectric  application  has  been  filed 
with  the  Commission  and  is  available 
for  public  inspection: 

a.  Application  7>pe.-Transfarof 

b.  Project  Numbers:  P-2395,  P-2421, 
P-2473,  P-2640. 

c.  Applicants:  Fraser  Papers  Inc., 
Flambeau  Hydro.  LL.C. 

d.  Name  of  Projects:  Pixley,  Lower 
Hydroelectric,  Crowley  Rapids,  and 
Upper  Hydroelectric 

e.  Location:  North  Fork  of  the 
Flambeau  River,  Price  and  Ashland 
Coimties,  Wisconsin. 

f.  Pursuant  to:  Federal  Power  Act,  16 
U.S.C.  8S791(a)-825(r). 

g.  Applicant  Contacts:  Daniel  A. 
Bueide.  Henson  &  Efron,  P.A.,  1200 
Title  Insiirance  Building,  400  Second 
Avenue  South,  Minneapolis,  MN  55401, 
(612)  339-2500;  Donald  H.  Qarke,  J. 
Wade  Lindsay,  Wilkinson,  Barker, 
Knauer  &  Quinn,  Suite  600. 1735  New 
York  Avenue,  N.W.,  Washington,  DC 
'20006,  (202)  783-4141. 

h.  FERC  Contact:  Dean  C  Wight,  (202) 
219-2875. 

i.  Comment  Date:  January  3, 1997. 

j.  Description  of  Proposed  Action: 
Applicants  propose  to  transfer  the 
projects  from  Fraser  Papers  Inc. 
(Transferor),  to  Flambeau  Hydro,  L.LC 
(Transferee).  The  current  licensee. 
Flambeau  Paper  Company,  no  longer 
exists.  Transferor  is  the  successor  in 
interest  to  Flambeau  Paper  Company  as 
a  result  of  an  April  1996  merger  of 
Flambeau  Paper  Company  and  several 
other  entities.  The  apphcants  request 
Commission  approval  of  the  transfer  of 
the  licenses  from  Flambeau  Paper 


Company  to  Transfaror,  as  well  as  - 
approval  of  the  prospective  transfer 
firom  Transfvor  to  Transferee. 

k.  iieioted  Acd'o/is:  Applications  for 
Subsequent  Licenses  for  the  projects 
were  filed  in  December  1991  by 
Flambeau  Paper  Comi>any  and  are 
pending  before  the  Commission. 

L  This  notice  also  consists  of  the 
following  standard  paragraphs:  B,  C2, 
andD2. 

B.  Comments,  Protests,  or  Motions  to 
Intervene— Anyone  may  submit 
comments,  a  protest,  or  a  moticm  to 
intervene  in  accordance  with  the 
requirements  of  Rules  and  Practice  and 
Procedure,  18  CFR  385.210.  .211,  .214. 
In  determining  the  appropriate  action  to 
take,  the  Commission  will  consider  all 
protests  or  other  comments  filed,  but 
only  those  who  file  a  motion  to 
intervene  in  accordance  with  the 
Commission's  Rules  may  become  a 
party  to  the  proceeding.  Any  comments, 

Erotests.  or  motions  to  intervene  must 
e  received  on  or  before  the  specified 
comment  date  for  the  partioilar 
applicaticm. 

C2.  Filing  and  Service  of  Responsive 
Docummts — Any  filings  must  bear  in 
all  capital  letters  the  title 
"COMMENTS," 

"RECCHwfMENDATIONS  FOR  TERMS 
AND  CONDITIONS,"  "NOTICE  OF 
INTENT  TO  FILE  COMPETING 
APPUCATION."  "CCMwfPETING 
APPUCATION,"  "PROTEST,"  ot         ."^ 
"MOTION  TO  INTERVENE,"  as 
applicable,  and  the  Project  Nimiber  of 
the  particiilar  application  to  which  the 
filing  refers.  Any  of  these  docimients 
must  be  filed  by  providing  the  original 
and  the  niunber  of  copies  provided  by 
the  Commission's  regulations  to:  The 
Secretary,  Federal  Energy  Regulatory 
Commission.  888  First  Street,  N.E., 
Washington,  D.C  20426.  A  copy  of  a 
hotice  of  intent,  competing  applicaticm, 
or  motion  to  intervene  must  also  be 
served  upon  each  representative  of  the 
Applicant  specified  in  the  particular 
application. 

D2.  Agency  Comments — Fedraal. 
state,  and  local  agendas  are  invited  to 
file  comments  on  the  described 
application.  A  copy  of  the  application 
may  be  obtained  by  agencies  directly 
from  the  Applicant  If  an  agency  does 
not  file  comments  within  the  time 
specified  for  filing  comments,  it  will  be 
presumed  to  have  no  comments.  One 
copy  of  an  agency's  comments  must  also 
be  sent  to  the  Applicant's 
representatives.  -     .     . 

Lois  D.  Caahril, 
Secretxny. 

(PR  Doc.  96-32292  Filed  12-l»-96;  8:45  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

IFnL-6M8-q 

Agency  bit  onnatton  CoOactlon 
Aettvllles:  PropoMd  CoHectton; 
Comment  Hequert;  Slandtli  for 
fWformulaled  QasoNne  ICR  Rene«»al 

agency:  Environmental  Protection 
Agency  (EPA). 
ACnON:  Notice. 

summary:  In  compliance  with  the 
Paperwork  Reduction  Act  (44  U.S.C 
3501  et  seq.].  this  notice  announces  that 
EPA  is  planning  to  submit  the  following 
proposed  and/or  continuing  Information 
Collection  Request  (ICR)  to  the  OfBce  of 
Management  and  Budget  (OMB): 
Standards  for  Reformulated  Gasoline; 
OMB  Na  2060-0277;  expires  03/31/97. 
Before  submitting  the  ICR  to  OMB  for 
review  and  approval,  EPA  is  soliciting 
comments  on  specific  aspects  of  the 
proposed  information  collection  as 
described  below. 

DATES:  Comments  must  be  submitted  on 
or  before  February  18, 1997. 
ADDRESSES:  U.S.  Environmental 
Protection  Agency,  Office  of  Air  and 
Radiation,  Office  of  Mobile  Sources 
(6406J),  401  M  street  S.W..  Washington. 
D.C.  20460;  U.S.  Environmental 
Protection  Agency,  Office  of 
Enforcement  and  Compliance 
Assiirance,  Office  of  Regulatory 
Enforcement  (2242A),  401  M  Street 
S.W.,  Washington,  D.C  20460.  Copies  of 
the  ICR  can  be  obtained  free  of  charge 
by  contacting  Ervin  Pickell  as  provided 
below. 

FOR  FURTHER  INFORMATION  CONTACT: 
Ervin  Pickell,  Telephone:  (303)  969- 
6485:  Facsimile  nimiber:  (303)  969- 
6490;  E-MAIL: 
pickell.erv^pamail.epa.gov. 

SUPPLEMENTARY  INFORMATION: 

Affected  entities:  Entities  potentially 
affected  by  this  action  are  those  which 
produce,  import,  distribute,  sell, 
transport  or  dispense  reformulated  and 
conventional  gasoline. 

Title:  Standards  for  Reformulated 
Gasoline:  OMB  No.  2060-0277;  expires 
03/31/97. 

Abstract:  Section  211(k)  of  the  Clean 
Air  Act  requires  EPA  to  regulate 
reformulated  gasoline  and  conventional 
gasoline.  The  Act  requires  schemes  for 
tracking  and  trading  credits  and  allows 
for  averaging  certain  gasoline 
parameters  for  compUanoe.  In  order  to 
enforce  the  requirements  of  the  Act, 
EPA  regulations  (in  effect  since  January 
1, 1995)  require  recordkeeping, 
reporting  and  testing.  Certain  responses 
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covered  by  th£1CR  are  voluntary  quality 
assurance  efforts.  All  other  responses 
are  mandatory.  EPA  has  authority  to 
require  this  information  under  section 
211  of  the  Act.  42  U.S.C.  §  7545,  section 
114  of  the  Act.  42  U.S.C  S  7414  and 
section  208  of  the  Act.  42  U.S.Q  §  7542. 

The  only  parties  with  repotting 
requirements  are  refiners,  importers  and 
oxygenate  blenders  (and  their 
independent  labs);  these  parties  have 
the  greatest  opportunity  to  affoct  and 
control  the  quality  of  gasoline.  Truck 
distributors  are  subject  to  minimal 
recordkeeping  requirements  and 
voluntary  (affinnative  defense)  quality 
assurance  testing  provisions.  Retailers 
and  wholesale  purchaser-consumers  in 
reformulated  gasoline  areas  only  are 
required  to  accept  and  maintain  transfer 
documents  (something  they  already  do 
as  a  customary  bunness  practice  (CBP)). 
Retailers  and  wholesale  purchaser- 
consumers  in  conventicmal  gasoline 
areas  have  no  recordkeeping 
requirements.  Individual  motorists  are 
subject  to  no  recordkeeping 
requirements  imder  the  regulations. 
Confidentiality  of  information  reported 
or  obtained  from  parties  is  protected 
imder  40  CF.R.  Part  2. 

The  recordkeeping  and  reporting 
enables  EPA  to  enforce  the  RFC  and 
conventional  gasoline  requirements. 
The  requirements  also  are  necessary  to 
enable  each  party  receiving  product  to 
know  what  the  product  is  and  to  ensure 
that  party's  ability  to  comply. 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unMSS  it  displays  a  currently  valid  OMB 
control  niunber.  The  OMB  control 
nimibers  for  EPA's  regulations  are  listed 
in  40  CFR  Part  9  and  48  CFR  Chapter 
15. 

The  following  background 
information  is  provided  to  «iable 
persons  responding  to  this  notice  to 
have  siifficient  information  to  conunent 
on  the  information  collection.  In 
addition  to  this  information,  you  may 
obtain  a  copy  of  the  draft  ICR 
supporting  statement  as  provided  above. 
The  requirements  of  the  rule  can  be 
foimd  at  40  CF.R.  §§  80.40-80.130.  In 
general  the  requirements  are  greatest  for 
Uiose  who  can  affect  gasoline  quality  the 
most  (refiners/importers).  Requirements 
are  ininimwl  for  typically  smaller 
businesses  such  as  retailers  and  truck 
distributors.  The  requirements  are  all 
aimed  to  assiue  compliance  with  the 
Clean  Air  Act  requirements  in  order  to 
assure  contemplated  emissions 
reductions  are  realized  and  to  assure 
noncomplying  parties  do  not  realize  a 
competitive  economic  advantage  over 
complying  parties.  A  prc^ram  based  on 


gasoline  sampling  alone  would  not 
assure  compliance  because  refiners  and 
oxygenate  blenders  can  achieve 
compliance  based  on  averaging,  and 
credits  can  be  traded.  Further,  gasoline 
from  different  refiners  is  commingled 
before  it  arrives  at  terminals  and  retail 
outlets.  TherefcHB,  records  mtist  be  kept 
to  ensure  these  parties  meet  compliance 
for  fuel  as  it  leaves  their  control  and 
after  any  averaging  and  credit  trading  is 
accounted  for. 

Assiuiptions  used  for  this  ICR  are 
largely  the  same  as  for  the  previous  ICR. 
This  is  because  labor  rates  appear  to  be 
relatively  flat  and  the  rule's 
recordkeeping  requiremoits  have  not 
been  substantially  changed.  No  new 
equipment  costs  are  anticipated  to 
comply  with  recordkeeping  and 
sampling/testing  requirements. 
However,  the  propc»ed  ICR  does  reflect 
some  increased  and  decreased  burdens 
or  costs  based  on  industry  information. 
For  example,  the  tentative  estimated 
cost  of  refiner/importer  gasoline 
sampling  and  testing  surveys  have  been 
significantly  increased  due  to 
information  from  an  industry  source. 
EPA  specifically  seeks  comment 
regarding  the  costs  of  the  surveys  for 
1998  and  beyond  and  the  specific 
rationale  regarding  such  costs. 

Refiners  and  importers  who  produce 
RFC  or  conventional  gasoline  are 
required  to  register  with  EPA  so  that 
EPA  has  complete  information  as  to 
which  entities  are  subject  to  which 
requirements  (RFC  and/or  conventional 
gasoline)  and  their  location.  Testing 
requirements  for  RFC  and  conventional 
gasoline  by  refiners/importers  are 
necessary  for  the  regulated  entity  as 
well  as  for  EPA  to  determine  if  the 
gasoline  complies  with  requirements 
(per  gallon  or  on  average,  as  applicable). 
Testing  requirements  have  been 
minimized  to  the  extent  practicable  and 
many  of  the  parameters  were  already 
tested  for  by  refiners  before  this  rule 
was  published.  Independent  sampling 
and  testing  of  a  limited  number  of 
batches  of  gasoline  per  year  is  needed  to 
ensure  that  refinery  or  importer  testing 
is  accurate  and  to  assiue  samples  of 
specific  product  wi.U  be  available  for 
^A  to  test  at  a  later  date,  if  necessary. 
Refiners/importers  "certify"  that  each 
batch  of  gasoline  produced  meets 
applicable  requirements  (e.g.,  for 
siunmertime  RFC).  However,  this 
certification  entails  no  reporting  to  EPA 
or  additional  recordkeeping;  the  testing 
(and  recording  test  results)  and  release 
of  product  constitutes  certification. 
Refiners/importers  must  designate  each 
batch  of  gasoline  produced  (e.g.,  as  any- 
oxygenate  RBOB  or  ether-only  RBOB; 
this  is  necessary  information  to 


determine  complianof  and  is  necessary 
information  for  downstream  parties). 
Tliey  must  include  sufficient 
information  on  product  transfw 
documents  to  demonstrate  what  the 
product  is  e.g.,  RFC  or  conventional 
gasoline;  whether  there  are  use 
restrictions  based  on  time  of  year 
(whether  VOC-controlled  gasoline).  This 
not  only  fecilitates  EPA  compliance 
determinations  but  is  also  necessary 
information  for  parties  downstream, 
such  as  terminals  and  distributors,  so 
that  appropriate  product  goes  to 
appropriate  areas  at  the  appropriate 
time  of  year. 

Refiners/importers  and  oxygenate 
blenders  (and  their  independent  labs) 
are  the  only  parties  with  reporting 
burdens.  Reports  can  be  filed 
electronically  or  by  mail.  Conventional 
gasoline  refiners  and  importos  file  a 
year-end  report  The  RFC  compliance 
reporting  burden  can  be  minimized  to  a 
single  report  if  compliance  is  based  on 
a  per  gallon  standaixl.  Otherwise 
quarterly  reports  are  filed  but 
compUance  is  based  on  the  year  end 
report  and  the  3rd  quarter  report  (far 
RVP,  VOC  emissions  performance  and 
oxygen  content  for  the  high  ozone 
season).  Compliance  attest  engagements 
are  required  to  ^ve  both  the  refiner/ 
importer/oxygenate  blender  and  EPA 
feedback  regarding  whether  compliance 
reporting  is  accurate  and  identify 
mistakes  in  how  compliance  was 
determined  or  in  the  reporting  of  the 
compliance  information.  Based  on 
experience  with  other  gasoline 
averaging  programs  such  as  lead  phase- 
down,  errors  in  reporting  occurred 
relatively  frequenUy.  Flexibility  is 
provided  to  allow  in-house  audits  to 
meet  the  attest  engagement 
requirements  and  the  audits  require 
only  a  statistically  significant  sampling 
of  records  to  be  examined. 

Gasoline  sampling  and  testing  surveys 
are  required  because  the  Act 
contemplated  that  reformulated  gasoline 
compliance  demonstrations  woidd  be  at 
the  covered  area  level.  However,  in  the 
negotiated  regulation  process  refiners 
and  other  parties  expressed  a  desire  to 
have  compliance  demonstrated 
primarily  at  the  refinery  level.  EPA 
allowed  the  compliance  point  to  be  at 
the  refinery,  and  allowed  for 
compliance  averaging.  However,  to 
assure  actual  program  effectiveness  at 
the  covered  area  level,  a  program  of 
sampling  and  testing  surveys  was 
selected  as  the  negotiated  solution. 

Refiners  who  rely  on  external 
oxygenate  blenders  to  add  oxygenate  to 
RFC  can  either  use  regulatory 
assumptions  to  determine  the  gasoline's 
characteristics  or  they  can  contract  with 
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oxygenate  blende]|p  and  perfonn  a 
quality  aaauiance  program  to  assure  and 
verify  that  appropriate  oxygenate 
blending  is  taking  place. 

There  are  several  other  areas  relating 
to  quality  assurance  where 
recordkeeping  is  voluntary,  for  defease 
pur{>oses.  Refiners  can  p«form 
downstream  quality  assurance  to  verify 
quality  of  branded  gasoline 
downstream.  This  is  not  required,  but 
may  be  necessary  to  meet  the  refiner's 
defense  where  a  violation  is  found. 
Oxjrgenate  blenders  are  also  subject  to  a 
sampling  and  testing  affirmative  defense 
provisicm.  Terminals,  pipelines  and 
distributors  also  can  perform  a 
volimtary  sampling  program  for  defense 
purposes. 

Retailws  and  wholesale  purchaser- 
consimiers  in  RFC  areasmust  maintain 
transfer  docimients  so  EPA  can 
determine  that  the  gasoline  complies 
with  requirements  for  the  geographic 
area  and  time  of  year  at  the  location  it 
is  dispensed.  However,  because 
conventional  gasoline  compliance  is 
determiiaed  at  the  refinery  level,  and 
without  time  or  use  restncticms, 
retailers  and  wholesale  purchaser- 
consiuners  in  non-RFG  areas  do  not 
need  to  maintain  product  transfer 
informatioo  related  to  the  regulatory 
program. 

All  parties  that  must  maintain  records 
under  the  regulation  have  a  5  year 
retention  requirement 

The  EPA  would  like  to  solicit 
comments  to: 

(i)  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility; 

(ii)  Evaluate  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 

(iii)  Knhanra  the  quality,  utility,  and 
clarity  of  the  infcmnation  to  be 
collected;  and 

(iv)  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated  electronic, 
mechanical,  or  other  technological 
collection  techniques  or  other  forms  of 
information  technology,  e.g.,  permitting 
electronic  submission  of  responses. 

Burden  Statement:  Refiner/Importer 
hoius  per  year  per  respondent  is  about 
138  for  RFC  compliance,  including 
voluntary  qiiality  assurance  programs, 
and  about  27  hours  per  year  per 
respondent  for  conventional  gasoline 
compliance,  including  volimtary  quality 
assurance.  There  are  about  150 


respondents  for  RPG  purposes  and 
about  230  for  conventioiial  gasoline. 
The  frequency  of  response  and 
associated  yearly  hourly  burden  for 
refiners/importers  for  RFG  compliance 
is  as  follows:  Registration  is  a  cme-time 
requirement  that  all  respondents  should 
have  completed;  Designate  and  certify 
each  batch  of  RFG  (100  per  year,  1.5  hrs. 
per  yr.);  Test  each  batch  of  RFG  (100  per 
yr.  (largely  CBP);  40  hrs.  per  yr.); 
Product  transfer  document  for  each 
batch  (100  per  yr.  (largely  CBP);  0  hrs.); 
Contracts  with  oxygenate  blenders  (for 
10  parties  who  choose  to  do  this 
method,  frequency  is  5  per  ]fr.;  16  hrs. 
per  party);  Quality  assurance  efforts 
with  Qxygenate  bloiders  (for  the  10 
parties  who  choose  this  method,  20 
samples  per  yr.,  30  hrs.  per  yr.);  Report 
compliance  (4  responses  per  yr.;  EDI  ok; 
4  hrs.  per  respfmse  (16  hre.  per  yr.));  and 
Compliance  audit  (one  per  year;  80  hrs. 
(See  conventional  gaaoUne  burden  for 
additioiul  hrs.)).  .  . 

The  frequency  of  response  and 
associated  hourly  burden  for  refiners/ 
importers  of  conventional  gasoline  is  as 
follows:  Registration  (one-time  burden 
already  completed);  Test  gasoline 
prodiiced  (12  rmponses;  2  hrs.  per  yr. 
(See  additional  cost  breakdown  below); 
Batch  designatioiu  (158  responses  per 
yr.;  1.5  hrs.  per  year);  Prodiict  transfer 
docummU  (158  per  yr.;  0  hrs  (largely 
CBP));  Compliance  report  (1  per  yr.;  3.3 
hrs);  and  Compliance  audit  (1  per  yr.;  20 
hrs.). 

Purchase  of  services  costs  for  refiners 
and  importers  (150  respondents)  of  RFG 
are  as  follows:  Surveys  (industry-wide 
with  cost  spread  among  all  refiner/ 
importer  respondents;  60  surveys  in 
1997  and  50  in  subsequent  years) 
($20,000  per  respondent  in  1997  and 
possibly  greater  than  $30,000  or  more 
per  respondent  in  subsequent  years 
(EPA  seeks  comment  regarding  the  cost, 
and  the  rationale  for  the  cost,  of  the 
surveys  in  1998  and  subsequent  years)); 
RFG  batch  testing  by  outside  laboratory 
($15,000  per  year  (lieyond  CBP));  RFG 
in-line  audits  ($826  per  party);  RFG 
independent  laboratory  testing  ($9,013 
per  party);  and  voluntary  quality  .  , 
assurance  ($9,000  per  party). 

Purchase  of  services  costs  by  refiners/ 
importers  of  conventional  gasoline  are 
as  follows:  Laboratory  testing  ($1,200 
per  party).  There  are  230jparties. 

Hourly  burdens  for  RFG  oxygenate 
blenders  are  as  follows:  Register  (1-time 
burden  accomplished  by  most  parties); 
Quality  assurance  testing  for  terminal 
tank  blenders  (100  respondents;  18 
responses  per  yr.  taking  16  hrs.  per  jrr.); 
Quality  assurance  for  truck  blenders 
(250  respondents;  12  responses  per  yr.; 
7.9  hrs.  per  yr.);  and  Compliance 


reporting  (350  respondents;  1  per  3^.: 
3.4  hrs.). 

Purchase  of  services  costs  for' 
oxygenate  blenders:  $450  for  lab  testing 
for  each  of  350  respondents  and  $286 
for  compliance  audit  for  each  of  350 
parties. 

Hourly  burdens  for  RFG  distributors: 
Product  transfer  documents  for  truckers 
(mostly  CBP;  0  hrs.;  1,360  responses  per 
yr.;  2,200  respondents);  Product  transfer 
documents  for  terminals:  (mostly  CBP;  0 
hrs.;  12,000  responses  per  yr.;  250 
respondents);  Terminal  quality 
assurance  ((non-oxygenate);  10 
responses;  6.5  hrs.  per  yr.;  250 
respondents);  Retailer  RFG  product 
transit'  dociunent  requirement  ((mostly 
CBP);  0  hrs.;  45  responses;  75,000 
respondents). 

Hourly  burdens  for  distributors  of 
conventional  gasoline:  Product  transfer 
dociunents  for  truckere  ((mostly  CBP);  0 
hrs.;  1,360  responses;  5,400 
respondents);  Product  transfer 
documents  for  terminals  ((mostly  CBP); 
0  hrs.;  9,000  responses;  880  parties). 

Burden  means  the  total  time,  effort,  or 
financial  resources  expended  by  persons 
to  generate,  maintain,  retain,  or  disclose 
or  provide  information  to  or  for  a 
Federal  agency.  This  includes  the  time 
needed  to  review  instructions;  develop, 
acquire,  install,  and  utilize  technology 
and  systems  for  the  purposes  of 
collecting,  validating,  and  verifying 
information,  processing  and 
maintaining  information,  and  disclosing 
and  providing  information;  ad|\ist  the 
existing  ways  to  comply  with  any^ 
previously  applicable  instructions  and 
requirements;  train  personnel  to  be  able 
to  respond  to  a  collection  of 
information;  search  data  sources; 
complete  and  review  the  collection  of 
information;  and  transmit  or  otherwise 
disclose  the  information. 

Dated:  December  6. 1906. 
Sylvia  K.  Lmrmm, 

Principal  Deputy  Assistant  Administrator, 

Office  of  Enforcement  and  Compliance 

Assurance. 

(PR  Doc  96-32351  Filed  12-19-96;  8:45  am] 


[ER-FRL-947S-0] 

Environmental  Impact  Statements; 
Notice  of  Availability 

Responsible  Agency:  Office  of  Federal 
Activities,  General  Information  (202) 
564-7167  OR  (202)  564-7153.  Weekly 
receipt  of  Environmental  Impact 
SUtements  Filed  December  9, 1996        ^ 
Through  December  13, 1996  Pursuant  to 
40  CFR  1506.9. 
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mS  No.  960566.  Draft  EIS,  CX)E.  LA. 
Mississippi  River — Gulf  Outlet 
(MRGO)  New  Lock  and  Connecting 
Channels  Replacement  and 
Construction  for  Connection  to  the 
Mississippi  River,  Implepientation, 
Orleans  and  St.  Bermud  Parishes.  LA, 
Due:  Febniary  3. 1997,  Contact 
Richard  Boe  (504)  862-1505. 

mS  No.  960567,  Final  EIS,  FHW.  FL. 
Tampa  Interstate  Pro)ect,  Funding,  I- 
275  to  just  north  of  Cypress  Street  and 
1-275  from  the  Howard  Frankland 
Bridge/Kennedy  Boulevard  ramps 
north  to  Dr.  Martin  Luther  King.  )r. 
Boiilevard  and  1—4  from  1-275. 
Hillsborough  County,  FL,  Due: 
January  21, 1997,  Contact:  MarkD. 
Bartlett  (904)  942-9598. 

EIS  No.  960568,  Draft  EIS.  COE,  OR,  Joe 
Ney  and  Upper  Pony  Creek  Reservoirs 
Expansion  PTo)ect.  Municipal  Water 
Supply.  COE  Section  10  and  404 
Permit  Issuance,  Coos  County,  OR. 
Due:  February  18. 1997,  Contact: 
David  Kurkoski  (503)  326-6094. 

EISTNo.  960569,  Final  Supplement, 
NOA,  NC.  FL.  SC,  GA.  South  Atlantic 
Region  Shrimp  Fishery  Management 
Plan,  Implementation,  Exclusive 
Economic  Zone  (EEZ),  NC,  SC.  FL  and 
GA,  Due:  January  21, 1997.  CtHitact: 
Peter  Eldridge  (813)  570-5305. 

mS  No.  960570,  Final  EIS.  FRC.  NV. 
Blue  Diamond  South  Pumped  Storage 
Hydroelectric  (FERC  No.  10756) 
Project.  Issuance  of  License  for 
Construction,  Operation  and 
Maintenance,  Right-of-Way  Grant  and 
Possible  COE  Section  404  Permit. 
Qark  County,  NV.  Due:  January  21. 
1997.  Contact:  Dianne  Rodman  (202) 
219-2830. 

mS  No.  960571.  Draft  EIS.  UMC.  CA, 
Sewage  Effluent  Compliance  Project, 
Implementation,  Lo%ver  Santa 
Margarita  Basin.  Marine  Corps  Base 
Camp  Pendleton.  San  Diego  County. 
CA,  Due:  February  3. 1997,  Contact: 
Sheila  Donovan  (619)  532-3624. 

mS  No.  060572.  Final  EIS,  FHW,  VA. 
US  58  and  Midtown  Tunnel 
Construction.  Brambleton  Avenue  and 
Hampton  Boulevard  in  Norfolk  to  US 
58  and  VA-164AVe8tem  Freeway  in 
Portsmouth,  Fimding,  COE  Section 
404  Permit  and  CGD  Bridge  Permit. 
Elizabeth  River,  VA,  Due:  January  21. 
1997,  Contact:  Roberto  Fonesca- 
Martinez  (804)  281-5100. 

mS  No.  960573,  Final  EIS.  BLM.  NV. 
Twin  Creeks  Mine  Consolidation  and 
Expansion,  which  Encompasses  the 
former  Rabbit  Creek  Mine  and  the 
former  Chimmey  Creek  Mine,  Plan  of 
Operation  Approval  and  Permit 
Issuance.  Winnemucca  District. 
Humboldt  County,  NV.  Due:  January 


21. 1997.  Contact:  Gerald  Moritz  (702) 
6231-1500. 

EIS  No.  960574.  Draft  Supplement. 
NOA.  Atlantic  Coast  Weakfish 
Fishery.  Fishery  Management  Plan. 
Implementation.  Updated 
Information.  Weakfish  Harvest 
Control  in  the  Atlantic  Ocean 
Exclusive  Economic  Zone  (EEZ),  off 
the  New  England,  Mid-Atlantic  and 
South  Atlantic  Coast,  Due:  February  3. 
1997,  Contact:  Thomas  Meyer  (301) 
713-2339. 

EIS  No.  960575,  Final  EIS,  NFS,  NM. 
Petrpglyph  National  Monument. 
Gerferal  Management  Plan  and 
Development  Concept  Plan. 
Implementation,  Bernalillo  County, 
NM.  Due:  January  21, 1997.  Contact: 
Lawrence  Beal  (505)  899-0205. 

EIS  No.  960576,  Final  EIS.  AFS.  WA. 
Huckleberry  Land  Exchange 
Consolidate  Ownership  and  Enhance 
Future  Conservation  and 
Management,  Federal  Land  and  Non 
Federal  Land.  Mt.  Baker-&ioqualmie 
National  Forest,  Skagit,  Snohomish. 
King,  Pierce,  Kittitas  and  Lewis 
Coimties,  WA,  Due:  January  21,  1997, 
Contact:  Doug  Schrenk  (206)  888- 
1421. 

EIS  No.  960577,  Final  EIS,  DOE. 
Programmatic  EIS — Uranium  Mill 

-   Tailings  Remedial  Action  Ground 
Water  Project,  Clean  up  of  24  Mill 
Sites.  Implementation.  Due:  January 
21.  1997,  Contact:  Donald  R.  Metzler 

■     (970)  248-7612. 

EIS  No.  960578,  Final  EIS,  AFS,  CA, 
Humboldt  Nursery  Pest  Management 
Plan.  Implementation,  Six  Rivera 
National  Forest,  McKinleyville, 
Humboldt  County,  CA,  Due:  January 
21, 1997,  Contact:  Susan  J.  Frankel 
(415)  705-2651. 

Dated:  December  17, 1996. 
B.  KathsriiM  Biggs. 

Associate  Director,  NEPA  Compliance 

Division,  Office  of  Federal  Activities. 

(PR  Doc  96-32390  Filed  12-19-96;  8:4S  am] 
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[ER-FRL-647e-1] 

Environmantal  Impact  Statamanta  and 
RagulaUona;  AvaiiablUty  of  EPA 
Commanta 

Availability  of  EPA  comments 
prepared  November  25, 1996  Through 
November  29, 1996  pursuant  to  the 
Environmental  Review  Process  (ERP). 
under  Section  309  of  the  Clean  Air  Act 
and  Section  102(2)(c)  of  the  National 
Envinmmental  Policy  Act  as  amended. 
Requests  for  copies  of  EPA  comments 
can  be  directed  to  the  Office  of  Federal 
Activities  at  (202)  564-7167. 


An  explanation  of  the  ratings  assigned 
to  draft  environmental  impact 
statements  (EISs)  was  published  in  FR 
dated  April  5. 1996  (65  FR  15251). 

Draft  EISs 

ERP  No.  D-BLM-K67038-^^  Rating 
E02,  Ruby  Hill  Gold  Mining  Operations 
Project,  Implementation,  Battle 
Moimtain  District,  Plan  of  Operations 
and  COE  Section  404  Permit.  Eureka 
County,  NV. 

Suxnmd;y:  EPA  expressed 
environmental  objection  due  to 
potential  accedences  of  the  annual 
National  Ambient  Air  Quality  Standard 
(NAAQS)  for  PMlO  (particulate  matter 
smaller  than  10  microns).  EPA  also 
expressed  concerns  regarding  residual 
impacts  to  sensitive  species  aiid  their 
habitats  and  facilities  design.  EPA 
indicated  that  if  the  impacts  to  air 
qviality  and  sensitive  species  can  be 
sufficiently  mitigated,  the  West  Waste 
Rock  Diunp  Alternative  appeara  to  be 
the  environmentally  preferable 
alternative,  and  we  would  recommend 
that  BLM  select  it  as  the  preferred 
alternative. 

ERP  No.  D-COE-K36108-CA  Rating 
EC2.  Santa  Rosa  Subregional  Long-Term 
Wastewater  Project,  Implementation, 
Reclaimed  Water  Disposal  from  the 
Lagima  Wastewater  Treatment  Plant. 
COE  Section  10  and  404  Permits, 
Sonoma  County.  CA. 

Summary:  EPA  expressed 
environmental  concerns  regarding 
potential  impacts  to  surface  and 
groimdwater  quality  and  potential 
convereion  of  sensitive  wetland 
habitats. 

ERP  No.  D-4X)I-J39025-UT  Rating 
EC2,  Wastach  County  Water  Efficiency 
Projectand  Daniel  Replacement 
Pipeline  Project.  Implementation, 
Wastach  County.  UT. 

Summary:  EPA  expressed 
enviroimiental  concerns  regarding  the 
wetlands  analysis  and  requested  that 
corrected  information  related  to  wetland 
impacts  needs  to  be  presented  in  the 
final  EIS  in  order  to  adequately  address 
the  difCerences  between  the  alternatives. 

ERP  No.  D-URC-J39024-UT  Rating 
EC2.  Prove  River  Restoration  Project 
(PRRP),  Riverine  Habitat  Restcoation. 
Reconstruction  and  Realignment  of  the 
existing  Provo  River  Channel  and 
Floodplain  System  between  Jordanell 
Dam  and  Deer  River  Reservoir,  Wasatch 
County.  UT. 

Summary:  EPA  expressed 
environmental  concerns  regarding  the 
analysis  of  temporal  impacts  and 
impacts  due  to  future  recreational  uses 
of  the  project  area.  EPA  requested  that 
these  issues  be  addressed  in  the  final 
EIS. 


•fT 
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ERP  No.  F-CCOE-^5083-NC 
Bockhom  Reservoir  Expansion, 
Construction  of  a  Dam  to  Impound 
Water  on  the  Contentnea  Creek,  COE 
Section  404  Pennit,  Qty  of  Wilson, 
Wilson  County,  NC 

Summary:  Q>A  continued  to  express 
concerns  regarding  the  wetland 
mitigation  plan,  l^e  other  previous 
issues  have  been  resolved. 

DitBd:  December  17. 1996. 

B.KathiriJHBins. 

Astodated  Dinctor.  NEPA  Compliance 
Division,  Office  of  Federal  Activkxs. 

[FR  Doc  96-32409  Filed  12-19-96;  8:45  am) 


I0PFT8-42190;  Fm.-667S-«I 

DttMsic  Esler»— Paint  Stripper 
Chemlcais;  NoUoe  of  PubUc  Meeting 

AQ0ICY:  Environmental  Protecticm 

Agency  (EPA). 

ACTION:  Notice  of  public  meeting. 

StMMAirr:  EPA  wiU  hold  a  public 
meeting  on  January  29, 1997,  in 
Washington,  DC,  to  begin  negotiation  of 
an  enforceable  consent  agreement 
addressing  toxicity  testing  of,  and  an 
evaluation  of  hiunan  exposure  potential 
to,  dibasic  esters  (DBEs).  DBEs  include 
dimethyl  adipate,  dimethyl  glutarate 
and  dimethyl  succinate.  These  chemical 
substances  are  components  of  paint 
stripper  products  that  are  sold  to 
conKumers  and  are  also  components  of 
some  industrial  hand  cleaners.  EPA 
requests  that  persons  who  intend  to 
attend  the  meeting  please  notify  EPA  of 
their  intent  in  writing  on  or  before 
January  17, 1997. 

DATES:  The  public  meeting  will  be  held 
(Ml  January  29, 1997,  beginning  at  9:30 
a.m.  in  Washington,  DC,  at  a  site  to  be 
determined. 

A00RE8SE8:  Persons  with  an  interest  in 
attending  the  meeting  should  notify 
EPA  in  writing  by  January  17, 1997. 
Written  notification  of  interest  in 
attending  the  meeting  should  be 
submitted  to  TSCA  Docket  Receipts 
(7407),  Office  of  Pollution  Prevention 
and  Toxics,  Environmental  Protection 
Agency,  Rm.  G-99,  East  Tower,  401  M 
St.,  SW,  Washington,  DC  20460. 
Notifications  should  bear  the  document 
control  number  (OPPTS-42190:  FRL- 
5578-9)  and  include  a  telephone 
number  where  the  interested  person 
may  be  contacted  or  messaged  on  or 
before  January  23, 1997.  Persons 
wishing  to  know  the  location  of  the 
meeting  may  call  the  Project  Manager 
identified  under  "FOR  FURTHER 


INFORMATION  CONTACT"  on  or  after 
January  23, 1997.  The  public  docket 
supporting  this  DEE  testing  action  is 
available  for  public  inspection  in  the 
Nonconfidential  Information  Center, 
Rm.  NE-B607,  at  the  above  address  fiom 
12  noon  to  4  p.m.,  Monday  through 
Friday,  except  legal  holidays. 
FOR  FURTHER  MFORMATION  COKTACT: 
Susan  Hazen,  Director,  Environmental 
Assistance  Division  (7408),  Rm.  E543B, 
401  M  St.,  SW,  Washington,  DC  20460; 
telephone:  (202)  554-1404;  TDD  (202) 
554-0551;  e-mail:  TSCA- 
HotlineOepamail.epa.gov.  For  specific 
information  regarding  this  action  or 
related  activities,  contact  George 
Semeniuk,  Pro|ect  Manager,  Chemical 
Testing  and  Information  Branch  (7405), 
Rm.  E221B,  401  M  St,  SW,  Washington, 
DC  20460;  telephone:  (202)  260-2134;  e- 
mail: 

8emeniuk.georgeOepamail.epa.gov. 
SUPPLEMENTARY  MFORIMTION:  Dibasic 
esters  (DBEs)  include  dimethyl  adipate 
(DMA,  CAS  No.  627-93-0),  dimethyl 
ghitarate  (DMG,  CAS  No.  lllft-40-0) 
and  dimethyl  succinate  (DMS,  CAS  No. 
106-65-0).  Certain  paint  stripping 
formulations  that  are  sold  to  consimiers 
contain  one  or  more  of  these  rhamin«l 
substances  as  part  of  a  mixture. 
Consimiers  may  be  significantly 
exposed  to  DBEs  during  use  of  these 
formulations  through  inhalation  and 
dermal  absorption.  DBEs  are  also 
components  of  certain  industrial  hand 
cleaners  that  may  result  in  additional 
human  exposure  to  DBEs. 

In  a  notice  published  in  the  Federal 
Register  of  March  22, 1995  (60  FR 
15143)  (FRL-4943-6),  EPA  set  forth  its 
concerns  for  DBE  toxicity  and  exposure 
and  solicited  proposals  &om  any  party 
who  was  interested  in  conducting  DBE 
toxicity  testing  imder  the  terms  of  a 
Toxic  Substances  Control  Act  (TSCA) 
section  4  enforceable  consent  agreement 
(ECA).  The  notice  indicated  that  EPA,  in 
consultation  with  the  Consumer  Product 
Safety  Commission  (CPSC),  believed 
that  a  2-tier  testing  regime,  as  was 
described  in  the  notice,  was  both 
appropriate  and  needed  in  order  to 
provide  a  mam  complete  toxicity  profile 
of  DBEs.  Such  a  profile  would  be  tised 
in  comparing  the  hazards  of  paint 
strippers  based  on  DBEs  to  those  of 
consumer  paint  strippers  that  are  based 
on  methylene  chloride,  N- 
methylpjrrrolidone,  or  other  common 
paint  stripping  solvents. 

In  a  letter  dated  August  7, 1995,  the 
Dibasic  Esters  Ckoup  (DBE  Group), 
representing  Aoeto  Corporation,  Chemie 
Linz  North  America,  Inc.,  Chemoxy 
International  PLC,  DuPont  Nylon, 
Monsanto  Company  and  Moiilex  Inc., 


proposed  to  EPA  that  an  ECA  should  be 
based  on  a  more  limited  set  of  studies, 
than  that  requested  by  EPA. 
Specifically,  the  group  proposed 
conducting  an  enhanced,  13-week 
subchronic  inhalation  study  of  the 
individual  DBEs  and  a  two- week  dermal, 
study  of  the  individual  DBEs  and  a  DBE 
mixture.  The  DBE  Group  also  informed 
EPA  of  the  use  of  DBEs  in  indiistrial 
hand  cleaners. 

While  noting  that  the  proposal  had 
potential  merit  and  would  expand  the 
knowledge  base  of  toxicity  testing 
resiilts  on  DBEs,  EPA  informed  the  DBE 
Group,  in  a  letter  dated  March  6, 1996, 
that  the  proposal  did  not  constitute  an 
adequate  basis  for  proceeding  with 
negotiations  to  secure  an  ECA.  EPA 
explained  that  the  studies  proposed  by 
the  DBE  Group  would  not  provide,  by 
themselves,  a  sufficient  characterization 
of  numerous  toxicological  endpoints 
needed  to  acquire  an  adequate 
understanding  of  the  hazutis  and  risks 
of  these  ohemicals.  Fuirthermore,  the 
proposed  testing,  as  the  initial  tier  of  a 
2-tier  testing  approach,  would  not 
provide  the  information  needed  to 
determine  which  DBE  homologue  and 
which  exposure  route  would  be  used  in 
follow-on  testing  that  would  be  focused 
on  developmental  toxicity,  reproductive 
toxicity  and  oncogenicity.  EPA, 
hoMrever,  encoun^ed  the  DBE  Group  to 
consider  EPA's  comments  and  to  submit 
a  revised  proposal. 

In  a  letter  dated  May  24, 1996,  the 
DBE  Group  informed  EPA  that  it  would 
be  submitting  a  revised  proposal  that 
would  include  toxicity  testing  and 
exposure  evaluation,  all  of  which 
should  be  considered  Phase  1  activities. 
Follow-on  testing  activities  under  Phase 
2,  such  as  studies  focused  on 
reproductive  toxicity,  oncogenicity,  • 
pharmacokinetics,  toxicological 
mechanisms  and  exposiue,  would  be 
discussed  if  warranted  by  the  outcome 
of  the  Phase  1  testing. 

On  October  22. 1996,  the  DBE  group 
submitted  a  revised  testing  proposal  to 
EPA,  which  EPA  has  accepted  as  a  basis 
for  proceeding  to  negotiation  of  an  ECA. 
The  DBE  Group  proposes  conducting  a 
toxicological  research  program  that 
includes  the  following  elements: 

(1)  Genetic  toxicity  testing  of  the  three 
DBEs  individually. 

(2)  Subchronic  90-day  rat  inhalation 
studies  of  each  DBE  that  would  include 
specialized  endpoint  exposure  groups  to 
assess  neurotoxicity,  spermatogenesis 
and  cellular  proliferation. 

(3)  A  rablrit  developmental  toxicity 
study  using  a  single  DBE. 

(4)  Two-week  dermal  toxicity  studies    . 
of  a  DBE  mixture  and  the  three  DBEs 
individuaUy. 


Fadnvl  Regist«r  /  Vol.  61.  No.  246  /  Friday,  Decraiber  20.  1996  /  Notices 


67333 


In  tdcUtion,  the  DBE  group  has 
proposed  developing  a  profile  of  DBE 
paint  stripper  exposure  unde^^ctual  use 
conditians.  utilizing: 

(1)  Survey  techniques  to  collect 
information  on  volume  of  use,  exposure 
levels,  frequency  and  duration  of  use. 

(2)  Field  studies  that  will  quantify 
exposures. 

These  matters  and  other  elements  of  an 
ECA  will  be  the  subject  of  the 
negotiation  that  will  commence  at  the 
January  29, 1997,  public  meeting. 

Dated:  Dacamber  11, 1996. 

ChariasM.AiMr, 

Dinctar.  Otemical  Control  Kviskm,  Office 
ofPollutkm  Pnveation  and  Toxie*. 

(FR  Doc  96-32362  Filed  12-19-96;  8:45  am] 


Fra.-666S-q 

NotlOA  of  PropoMd  AdRiktMnrtlw 
SMIwiMnt  PurauMitto  ttw 
ConipfilMnslw  Environ  nMnttf 
n— poni»,  CompwMatlon,  and  Liability 
Act  of  1960,  as  Amwidad  by  tha 
8upar(iind  AnandniantB  and 
Raauthorlzallon  Act;  Cham-Solv,  Inc. 
8uparfund  sua 

AQENCY:  Enviranmoital  Protectioii 

Agraicy. 

action:  Notice;  Request  for  public 

comment. 

SUMMARY:  In  accordance  with  Section 
122(i)  of  the  Comprehensive 
Environmental  Response. 
Compensation,  and  Liability  Act  of 
1980,  as  amended  ("CERCLA'*),  42 
U.S.C.  9622(i),  notice  is  hereby  given  of 
a  proposed  administrative  cost  recovery 
settlement  concerning  the  Chem-Solv, 
Inc.  Superfimd  Site,  Cheswold,  iCent 
County,  Delaware.  The  proposed 
administrative  settlement  was  signed  by 
the  Regional  Administrator  of  the  U.S. 
Environmental  Protection  Agency 
("EPA"),  Region  m.  on  December  4, 
1996,  pursuant  to  Section  122(h)  of 
CERCLA.  42  U.S.C  9622,  and  is  subject 
to  review  by  the  public  pursuant  to  this 
notice. 

The  proposed  settlement  resolves  an 
EPA  claim  for  past  response  costs  under 
Section  107  of  CERCLA,  42  U.S.C  0607, 
against  the  following  parties:  Ametek, 
Inc.,  Baltimore  Aircoil  Company,  Inc., 
Black  &  Decker  (U^.)  Inc.,  The  BOC 
Group,  Inc  (on  behalf  of  Airco  Welding 
Prodiicts),  Camdel  Metals  Corporation, 
Chilton  Company  (on  behalf  of  Middle 
Atlantic  Printing,  Inc.),  Crown  Cork  & 
Seal  Company.  Inc..  State  of  Delaware 
Department  of  Transportation,  Dentsply 
International  Inc.  (on  behalf  of  L.D. 


Caulk  Company),  General  Electric 
Railcar  Repair  Services  Corporaticm/ 
Quality  S^vice  Railcar,  Georgetown 
Aircraft  Services,  Inc..  Harper  Thiel. 
Inc,  ILC  E)over,  Inc.,  James  Julian,  Inc., 
Kraft  General  Foods,  Inc.,  Litton 
Industries,  Inc  (on  behalf  of  Clifton 
Precision),  Maaco  Enterprises,  Inc., 
Maryland  Rail  Car  Inc.,  McKinney 
Transmission  Service,  Metal  Masters 
Foodservice  Equipment  Co..  Inc.  MFG 
Justin  Tanks.  Inc.  Mine  Safety 
Appliances  Company  (qu  bdialf  of 
Catalyst  Research),  Nanticoke  Homes. 
Inc..  Scott  Paper  Company.  Harriet  I. 
Simon.  Irwin  F.  Simon,  Terumo  Medical 
Corporation.  Texaco  Refining  and 
Marketing  Inc..  United  States 
Department  of  Agriculture  (Agricultural 
Research  Division/Poultry  Research 
Laboratory),  United  States  Department 
of  Defnose  (United  States  Air  Force), 
and  WX.  Gore  &  Associates,  Inc 
(collectively,  the  "Settling  Parties").  The 
settlement  requires  the  Settling  Parties 
to  pay  $275,000.00  to  the  Hazudous 
Substance  Superfund,  less  $5,949.86 
due  to  a  previous  overpayment  of 
Remedial  Investigation/Feasibility 
Study  oversight  costs  under  an 
Administrative  Order  on  Consent 
entered  into  with  EPA  on  September  27, 
1988. 

For  thirty  (30)  days  following  the  date 
of  publication  of  this  notice,  EPA  will 
receive  written  comments  relating  to  the 
proposed  settlement.  EPA  will  consider 
all  comments  received  and  may 
withdraw  or  withhold  consent  to  the 
proposed  settlement  if  such  comments 
disclose  facts  or  considerations  which 
indicate  the  proposed  setUement  is 
inappropriate,  improper,  or  inadequate. 
EPA's  response  to  any  written 
comments  received  will  be  available  for 
public  inspection  at  the  U.S. 
Environmental  Protection  Agency, 
Region  m.  841  Chestnut  Building, 
Philadelphia,  PA  19107. 
DATES:  Comments  must  be  submitted  on 
or  befcffe  Janxiary  21, 1997. 
ADDRESSES:  The  proposed  settlement 
agreement  is  available  for  public 
inspection  at  the  U.S.  Environmental 
Protection  Agency,  Region  m,  841 
Chestnut  Building,  Philadelphia,  PA 
19107.  A  copy  of  the  proposed 
settlement  agreement  may  be  obtained 
from  Suzanne  Canning.  Regional  Docket 
Qerk  (3RC00).  U.S.  Environmental 
Protection  Agency,  841  Chestnut 
Building,  PhUadelphia.  PA  19107; 
telephone  number  (215)  566-2476. 
Comments  should  reference  the  "Chem- 
Solv,  Inc  Superfimd  Site"  and  "EPA 
E)ocket  No.  m-96-20  DC"  and  should  be 
forwarded  to  Suzanne  Canning  at  the 
above  address. 


FOR  FURTHER  MFORMATKM  CONTACT. 
Adolphus  Levi  Williams,  Jr.  (3RC23). 
Assirtant  Regional  Counsel,  U.S. 
Environmental  Protection  Agency,  841 
Chestnut  Building,  Philadelphia.  PA 
19107.  (215)  56fr-2667. 

Dated:  December  4, 1996. 
Stanley  L  LaskawsU, 
Acting  Rggional  Administrator,  V.S. 
Environmental  Protection  Agency,  Begton  UL 
[FR  Doc  96-323S4  Filed  12-19-96;  8:4S  am] 


[OPPTS'-44634;  Ffa.-667S-^ 

TSCA  Chamlcal  Taadng;  Racalpt  Of 
TaatDalB 

AGENCY:  Environmental  Protectioa 
Agency  (EPA). 
ACTION:  Notice. 

summary:  This  notice  announces  EPA's 
receipt  of  test  data  on  cyclohexane  (CAS 
No.  110-82-7).  These  data  were 
submitted  piirsuant  to  an  enforceeble 
testing  consent  agreement/order  issued 
by  EPA  imder  section  4  of  the  Toxic 
Substances  Control  Act  (TSCA). 
Publication  of  this  notice  is  in 
compliance  with  section  4(d)  of  TSCA. 
FOR  FURTHER  WTORMATION  CONTACT: 
Susan  B.  Hazen.  Director, 
Environmental  Assistance  Division 
(7408),  Office  of  Pollution  Prevention 
and  Toxics,  Environmental  Protection 
Agency.  Rm.  E-543B,  401  M  St..  SW.. 
Washington.  DC  20460,  (202)  554-1404. 
TDD  (202)  554-0551:  e-mail:TSCA- 
HotlineOepan3ail.epa.gov. 
SUPPI^MBITARY  MF0RMATK3N:  Under  40 
CFR  790.60.  all  TSCA  section  4 
enforceable  consent  agreements/orders 
must  ccmtain  a  statement  that  results  of 
testing  conducted  pursuant  to  testing 
enfor^able  consent  agreements/orders 
will  be  announced  to  the  public  in 
accordance  with  section  4(d). 

L  Tert  DaU  Sohmiesinns 

Test  data  for  cyclohexane  were 
submitted  by  the  Cyclohexane  Panel  of 
the  Chemical  Manufacturers  Association 
(CMA)  pursuant  to  a  TSCA  section  4 
enforceable  testing  consent  agreement/ 
order  at  40  CFR  799.5000.  The  final 
report  is  submitted  on  behalf  of  the 
following  test  sponsors  which  comprise 
the  CMA  Cyclohexane  Panel:  Chevron 
Chemical  Company,  OTGO  Refining 
Chemicals  Inc..  E.I.  du  Pont  de  Nemours 
Company,  Himtsman  Corporation,  Koch 
Industries  Inc,  Phillips  Petroleum 
Company,  and  Sun  Company.  Inc  EPA 
received  the  data  on  November  18. 
1996.  The  submission  includes  a  final 
report  entitled  "90-Oay  Inhalation 
Toxicity  Study  with  Cyclc^exane  in 
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Rats."  Cyclohexane  is  found  in  a 
numbv  of  consumer  products  including 

Sray  paint  and  spray  adhesives.  It  is 
io  available  as  a  laboratory  solvent 
EPA  has  initiated  its  review  and 
evaluation  process  lor  this  data 
submission.  At  this  time,  the  Agency  is 
unable  to  provide  any  determination  as 
to  the  completeness  of  the  submission. 

ILPobUc  Record 

EPA  has  established  a  public  record 
for  this  TSCA  section  4(d)  receipt  of 
data  notice  (docket  number  OPPTS- 
44634).  This  record  includes  a  copy  of 
the  study  reported  in  this  notice,  llie 
record  is  available  for  inspection  from 
12  noon  to  4  pjn.,  Monday  through 
Friday,  except  legal  holidays,  in  Uie 
TSCA  Nonconfidential  Information 
Center  (also  known  as  the  TSCA  Public 
Dodwt  Office),  Rm.  B-607  Northeast 
Kffall,  401 M  St,  SW.,  Washington,  DC 
20460. 

AolfaMily:  IS  U.S.C  2603. 

ListafSablects 

Environmental  protection.  Test  data. 
Dated:  December  13. 1996. 


Dinetor.  ChaaUcal  Control  Division,  Office 
of  Pollution  Prevention  and  Toxics. 

(FR  Doc  96-32361  Filed  12-19-96: 8:45  am] 


(qPPT8-44633;  FRL-6677-q 

TSCA  Chemical  Testing;  Receipt  of 
Test  Date 

AQENCV:  Environmental  Protection 
Ageocy  (EPA). 
ACnON:  Notice. 


r:  This  notice  annoimces  EPA's 
reoeifrt  of  test  data  on  glyddyl 
methacrylate  (CMA)  (CAS  No.  106-91- 
2).  These  data  were  submitted  pursuant 
to  an  enforceable  testing  consent 
agreement/order  issued  by  EPA  under 
section  4  of  the  Toxic  Substances 
Control  Act  (TSCA).  Publication  of  this 
notice  is  in  compliance  with  section 
4(d)  of  TSCA. 

FOR  RJRTHER  INRSmiATION  CONTACT: 
Susan  B.  Hazen,  Director, 
EnvirtHimental  Assistance  Division 
(7408),  Office  of  Pollution  Prevention 
and  Toxics,  Environmental  Protection 
Agency,  Rm.  E-543B,  401  M  St.,  SW., 
Washington,  DC  20460,  (202)  554-1404, 
TDD  (202)  554-0551;  e-mail:TSCA- 
Hotline0epamail.epa.gov. 
•UPPLEBBrrARY  MRMMATICN:  Under  40 
CFR  790.60,  all  TSCA  section  4 
enf(»ceable  consent  agreements/orders 
must  contain  a  statement  that  results  of 


testing  conducted  pursuant  to  testing 
enforceable  consent  agreements/orders 
will  be  announced  to  the  public  in 
accordance  with  section  4(d). 

L  Test  Data  SolaiiiaBioos    „^/        [.:.,.■ 

Test  data  for  glyddyl  methaarybte 
were  submitted  by  Keller  and  Heckman 
LIP  on  behalf  of  the  Dow  Chemical 
Company  pursuant  to  a  TSCA  section  4 
enforceable  testing  consent  agreement/ 
order  at  40  CFR  799.5000.  EPA  received 
the  data  on  November  6, 1996.  The 
submission  includes  a  final  report 
entitled  "Glyddyl  Methacrylate:  13- 
Week  Inhalation  Neurotoxidty  Study  in 
Fischer  344  Rats."  GMA,  a  glyddol 
derivative,  is  an  epoxy  resin  additive 
used  in  paint  coating  formulations  and 
adhesive  applications. 

EPA  has  initiated  its  review  and 
evalxiation  process  for  this  data 
submission.  At  this  time,  the  Agency  is 
unable  to  provide  any  determination  as 
to  the  completeness  of  the  submission. 

n.  Public  Record 

EPA  has  established  a  public  record 
for  this  TSCA  section  4(d)  receipt  of 
data  notice  (docket  number  OPPTS- 
44633).  This  record  indudes  a  copy  of 
the  study  reported  in  this  notice.  Tlie 
record  is  available  for  inspection  from 
12  noon  to  4  pjn.,  Monday  through 
Friday,  except  legal  holidays,  in  the 
TSCA  Nonconfidential  Information 
Center  (also  known  as  the  TSCA  Public 
Docket  Office),  Rm.  B-607  Northeast 
Mall,  401  M  St.  SW.,  Washington,  DC 
20460. 

AoOartty:  15  U.S.C  2603. 

UstrfSal^ects: 

Environmental  protection.  Test  data. 
Dated:  December  9. 1996. 

OiarlM  M.  AiMT,  ••" 

Director,  Chemical  Control  Division,  Office 
of  Pollution  Prevention  and  Toxics. 

(FR  Doc  96-32363  Filed  12-19-96;  8:45  am] 
BHXMQ  COM  I 


[QPPT8-44636;  FRL-667»-2] 

TSCA  Chemical  Testing:  Receipt  of 
Test  Data 

AQENCY:  Environmental  Protection 
Agency  (EPA).  .       .     ' 

ACTION:  Notice. 

summary:  This  notice  announces  EPA's 
receipt  of  test  data  on  Tetrahydrofuran 
(THF)  (CAS  No.  109-99-9).  These  data 
were  submitted  pursxiant  to  an 
enforceable  testing  consent  agreement/ 
order  issued  by  EPA  under  section  4  of 
the  Toxic  Substances  Control  Ad 


(TSCA).  Publicaticm  of  this  notice  is  in 
compliance  with  sacticm  4(d)  of  TSCA. 

FOR  FURnUR  MF0RMAT10N  CONTACT: 
Susan  B.  Hazen.  Diredor, 
Environmental  Assistance  Division 
(7408),  Office  of  Pollution  Prevention 
and  Toxics,  Environmental  Protection 
Agency,  Rm.  E-543B,  401  M  St.  SW.. 
Washington,  DC  20460.  (202)  554-1404. 
TDD  (202)  554-0551;  e-mail:TSCA- 
HotlineOepamail.epa.gov. 

8UPPl£MENTARY  MFORMATION:  Under  40 
CFR  790.60,  all  TSCA  section  4 
enforceable  consent  agreements/orders 
must  contain  a  .statement  that  results  of 
testing  conduded  pursuant  to  testing 
enforceable  consent  agreements/orders 
will  be  announced  to  the  public  in 
accordance  with  section  4(d). 

I.  Test  Date  Safamiasions 

Test  data  for  Tetrahydrofuran  were 
submitted  by  t£e  Tetrahydrofuran  (THF) 
Task  Force,  pursuant  to  a  TSCA  section 
4  enforceable  testing  consent  agreement/ 
order  at  40  CFR  799.5000.  Hie  task  force 
is  comprised  of  the  following 
companies:  AROO  Chemical  Company, ' 
BASF  Corporation,  E.I  duPont  de 
Nemours  Company,  GE  Plastics,  Great 
Lakes  Chemical  Corporation,  and  ISP 
Corpiuation.  EPA  received  the  data  on 
November  26, 1996.  The  submission 
indudes  a  final  report  entitled  "90-^>ay 
Inhalation  Neiirotoxicity  Study  with 
Tetrahydrofuran  in  Rats." 
Tetrahydrofuran  is  used  in  the 
production  of  polytetrahydrofuran 
(77%)  and  also  as  a  solvent  (23%). 

EPA  has  initiated  its  review  and 
evaluation  process  for  this  data 
submission.  At  this  time,  the  Agency  is 
unable  to  provide  any  determination  as 
to  the  completeness  of  the  submission. 

n.  Public  Record 

EPA  has  established  a  public  record 
for  this  TSCA  section  4(d)  receipt  of 
data  notice  (docket  number  OPPTS- 
44635).  This  record  indudes  a  copy  of 
the  study  reported  in  this  notice,  llie 
record  is  available  for  inspection  from 
12  noon  to  4  p.m.,  Monday  through 
Friday,  except  legal  holidays,  in  the 
TSCA  Nonconfidential  Information 
Center  (also  known  as  the  TSCA  Public 
Docket  Office),  Rm.  B-607  Northeast 
MaU,  401  M  St,  SW.,  Washington,  DC 
20460. 

AutlMrttjr:  15  U.S.C.  2603. 

ListofSublacts 

Environmental  protection.  Test  data. 
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DatBck  December  13, 1996. 

Oiariee  M.  Aner, 

Director,  Chemical  Control  Division.  Office 
of  Pollution  Prevention  and  Toxica. 

(FR  Doc.  9&-32364  Piled  12-19-96;  8:45  am] 
■LUMP  COOK  laeo  w  f 


FEDERAL  DEPOSIT  INSURANCE 
CORPORATION 

Sunshine  Act  Meetings 

Pursuant  to  the  provisions  of  the 
"Govenunent  in  the  Sunshine  Act"  (5 
U.S.C.  552b),  notice  is  hereby  given  that 
at  10:00  a.m.  on  Tuesday,  December  17, 
1996,  the  Board  of  Directors  of  the 
Federal  Deposit  Insurance  Corporation 
met  in  closed  session  to  consider 
matters  relating  to  the  Corporation's 
supervisory,  corporate,  and  personnel 
activities. 

In  calling  the  meeting,  the  Board 
determined,  on  motion  of  Vice 
Chairman  Andrew  C.  Hove,  Jr., 
seconded  by  Director  Joseph  H.  Neely 
(Appointive),  conciured  in  by  Director 
Eugene  A.  Ludwig,  (Comptroller  of  the 
Currency),  Director  Nicolas  P.  Retsinas 
(Director,  Office  of  Thrift  Supervision), 
and  Chairman  Ricki  Heifer,  that 
Corporation  business  required  its 
consideration  of  the  matters  on  less  than 
seven  days'  notice  to  the  public;  that  no 
earlier  notice  of  the  meeting  was 
practicable:  that  the  public  interest  did 
not  require  consideration  of  the  matters 
in  a  meeting  open  to  public  observation; 
and  that  the  matters  could  be 
considered  in  a  closed  meeting  by 
authority  of  subsections  (c)(2),  (c)(4), 
(c)(6).  (c)(8)  and  (c)(9)(A)(u)  of  the 
"Government  in  the  Sunshine  Act"  (5 
U.S.C.  552b(c)(2),  (c)(4),  (c)(6),  (c)(8)  and 
(c)(9)(A)(u). 

The  meeting  was  held  in  the  Board 
Room  of  the  FDIC  Building  located  at 
550— 17th  Street,  NW.,  Washington,  DC 

Dated:  Decembo- 17, 1996. 
Federal  Deposit  Insurance  Corporation. 
Valerie  J.  Bast. 

Assutant  Executive  Secretary. 
(PR  Doc  96-32554  Filed  12-18-96;  3:59  pm) 
BUJNQ  COOC  •711-41-H 


FEDERAL  RESERVE  SYSTEM 

Notice  of  Proposals  to  Engage  in 
Permissible  Nonbanldng  Activitiee  or 
to  Acquire  Companies  ttiat  are 
Engaged  in  Permieaible  NontMnking 
Aetivftiee 

The  companies  listed  in  this  notice 
have  given  notice  imder  section  4  of  the 
Bank  Holding  Company  Act  (12  U.S.C 


1843)  (BHC  Act)  and  Regulation 
Y,  (12  CFR  Part  225)  to  engage  de  novo. 
or  to  acqtiire  or  control  voting  securities 
or  assets  of  a  company  that  engages 
either  directly  or  through  a  subsidiary  or 
other  company,  in  a  nonbanJking  activity 
that  is  listed  in  §  225.25  of  Regulation 
Y  (12  CFR  225.25)  or  that  the  Boahl  has 
determined  by  Order  to  be  closely 
related  to  banking  and  i>ermissible  for 
bank  holding  companies.  Unless 
otherwise  noted,  these  activities  will  be 
conducted  throughout  the  United  States. 

Each  notice  is  available  for  inspection 
at  the  Federal  Reserve  Bank  indicated. 
Once  the  notice  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  on  the 
question  whether  the  proposal  complies 
with  the  standards  of  section  4  of  the 
BHC  Act,  including  whether 
consummation  of  the  proposal  can 
"reasonably  be  expected  to  produce 
benefits  to  the  public,  such  as  greater 
convenience,  increased  competition,  or 
gains  in  efficiency,  that  outweigh 
possible  adverse  effects,  such  as  undue 
concentration  of  resources,  decreased  or 
imfair  competition,  conflicts  of 
interests,  or  imsound  banking  practices" 
(12  U.S.C.  1843).  Any  request  for  a 
hearing  on  this  question  must  be 
accompanied  by  a  statement  of  the 
reasons  a  written  presentation  would 
not  suffice  in  lieu  of  a  hearing, 
identifying  specibcally  any  questions  of 
fact  that  are  in  dispute,  siunmarizing  the 
evidence  that  would  be  presented  at  a 
hearing,  and  indicating  how  the  party 
commenting  would  be  aggrieved  by 
approval  of  the  proposal. 

Unless  otherwise  noted,  comments 
regarding  the  applications  must  be 
received  at  the  Reserve  Bank  indicated 
or  the  offices  of  the  Board  of  Governors 
not  later  than  January  6, 1997. 

A.  Federal  fieaerve  Bank  of 
Richmond  (Lloyd  W.  Bostian,  Jr.,  Senior 
Vice  President)  701  East  Byrd  Street, 
Richmond,  Virginia  23261: 

1.  Carolina  First  Corporation, 
Greenville,  South  Carolina;  to  acquire 
49  percent  of  the  voting  shares  of 
Internet  OrganizJBg  Group,  Inc.,  Atlanta, 
Georgia,  and  thereby  indirectly  acquire 
Atlanta  Internet  Bank,  F.S.B.,  Columbia, 
South  Carolina  (currently  known  as 
Premier  Savings  Bank,  F.S.B.),  and 
engage  de  novo  in  offering  deposit 
related  products  for  customers  with 
access  to  the  Internet  and  World  Wide 
Web  and  who  are  using  a  secure  web 
browsing  program.  These  products 
would  include  demand  deposit 
accoimts  with  bill  pay,  Al^  access, 
debit  card  usage,  trachtional  paper  check 
writing,  direct  deposit,  wire  transfer  and 


banking  by  mail.  Other  deposit  products 
would  include  mosey  market  accounts 
and  a  variety  of  savil^  certificates.  All 
accoimts  would  be  interactive  and 
accessible  via  on-line.  Customers  would 
have  the  ability  to  apply  for  a  wide 
variety  of  loans  on-line,  including 
mortgage  loans,  equity  lines  of  credit, 
credit  cards,  overdraft  lines,  and 
consumer  credit,  pursuant  to  § 
225.25(b)(g)  of  the  Board's  Regulation  Y. 

Board  of  GovemcHv  of  the  Federal  Reserve 
System,  December  16, 1996. 
JennifR'  J.  Johnaon, 
Deputy  Secretary  of  the  Board. 
(FR  Doc.  96-32316  Filed  12-19-96;  8:45  am] 
MLUNQ  COM  •t1»«1-r 


Formations  of,  Acquisitions  by,  and 
Mergers  of  Bank  Hoi(flng  Companies 

The  companies  listed  in  this  notice 
have  appUed  to  the  Board  for  approval, 
pursuant  to  the  Bank  Holding  Company 
Act  of  1956  (12  U.S.C  1841  et  seq.) 
(BHC  Act),  Regulrtion  Y  (12  CFR  Part 
225),  and  all  other  appUcable  statutes 
and  regulations  to  become  a  bank 
holding  company  and/or  to  acquire  the 
assets  or  the  ownership  of,  control  of,  or 
the  power  to  vote  shares  of  a  bank  or 
bank  holding  company  and  all  of  the 
banks  and  nonbanking  companies 
owned  by  the  bank  holding  company, 
including  the  companies  Usted  below. 

The  applications  listed  below,  as  well 
as  other  related  filings  required  by  the 
Board,  are  available  for  immediate 
inspection  at  the  Federal  Reserve  Bank 
incUcated.  Once  the  application  has 
been  accepted  for  processing,  it  will  also 
be  available  for  inspection  at  the  offices 
of  the  Board  of  Governors.  Interested 
persons  may  express  their  views  in 
writing  on  the  standards  enumerated  in 
the  BHC  Act  (12  U.S.C.  1842(c)).  If  the 
proposal  also  involves  the  acquisition  of 
a  nonbanking  company,  the  review  also 
includes  whether  the  acquisition  of  the 
nonbanking  company  compUes  with  the 
standards  in  section  4  of  the  BHC  Act, 
including  whether  the  acquisition  of  the 
nonbanking  company  can  "reasonably 
be  expected  to  produce  benefits  to  the 
public,  such  as  greater  convenience, 
increased  competition,  or  gains  in 
efficiency,  that  outweigh  possible 
adverse  effects,  such  as  undue 
concentration  of  resources,  decreased  or 
unfair  competition,  conflicts  of 
interests,  or  unsound  banking  practices" 
(12  U.S.C.  1843).  Any  request  for  a 
hearing  must  be  accompanied  by  a 
statement  of  the  reasons  a  written 
presentation  would  not  suffice  in  lieu  of 
a  hearing,  identifying  specifically  any 
questions  of  fact  that  are  in  dispute, 
summarizing  the  evidence  that  would 
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be  presented  at  a  hearing,  and  indicating 
how  the  party  conunenting  would  be 
aggrieved  by  approval  of  the  proposaL 
Unless  otherwise  nc^ed,  nonbanking 
activities  will  be  conducted  throughout 
the  United  States. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  at  the  Raiserve  Bank 
indicated  or  the  ofBces  of  the  Board  of 
Governors  not  later  than  January  15, 
1997. 

A.  Federal  Reserve  Bank  of  Oiicago 
(James  A.  Bluemle,  Vice  President)  230 
South  LaSalle  Street.  Chicago,  Illinois 
60690: 

1.  Heartland  Financial  USA.  Inc.. 
Dubuque,  Iowa;  to  acquire  up  to  100 
percent  of  the  voting  shares  of  Cottage 
Grove  State  Bank,  Cottage  Grove, 
Wisconsin. 

B.  Federal  Ruauiie  Bank  of  SLXooia 
(Randall  C.  Sumner,  Vice  President)  411 
Locust  Street,  St  Louis,  Missouri  63166: 

I.  Mid-Missouri  Bancshares.  Inc., 
Nevada.  Miaaouri;  to  acquire  100 
percent  of  the  voting  shares  of 
Continental  Security  Bancshares.  Inc., 
Springfield,  Missouri,  and  thereby 
indirectly  acquire  Continental  Security 
Bank,  Deepwater,  Missouri. 

Board  of  Covernon  of  the  Federal  Reserve 
Sjrstem,  December  16, 1996. 
femiifci  J.  Johneon, 
Deputy  Secretary  of  the  Board. 
(FR  Doc.  96-32315  Filed  12-19-96;  8:45  am] 
iajjNa  COM  •ii»«i.F 


Change  In  Bank  Control  Notlcee; 
Acquialtfons  of  Shares  of  Banks  or 
Bank  HokHng  Companies 

The  notificants  listed  below  have 
applied  imder  the  Change  in  Bank 
Control  Act  (12  U.S.C.  1817(j))  and  § 
225.41  of  the  Board's  Regulation  Y  (12 
CFR  225.41)  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  the  notices  are 
set  forth  in  paragraph  7  of  the  Act  (12 
U.S.C  1817(jK7)). 

The  notices  are  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
notices  have  been  accepted  for 
processing,  they  will  aliso  be  available 
for  inspection  at  the  ofEces  of  the  Board 
of  Governors.  Interested  persons  may 
express  their  views  in  writing  to  the 
Rraerve  Bank  indicated  for  thJat  notice 
or  to  the  offices  of  the  Board  of 
Governors.  Comments  must  be  received 
not  later  than  January  6, 1997. 

A.  Federal  Reserve  Bank  of  Atlanta 
(Zane  R.  Kelley,  Vice  President)  104 


Marietta  Street,  N.W.,  AtlanU,  Georgia 
30303: 

1.  James  Ransom  McWane, 
Birmingham,  Alabama;  to  acquire  an 
additional  4.72  percent,  for  a  total  of 
29.38  percent,  of  the  voting  shares  of 
Alabama  National  BanCorporation, 
Birmingham,  Alabama,  and  thereby 
indirectly  acquire  The  First  Nationial 
Bank  of  Aahland.  Ashland,  Alabama. 

Board  of  Governors  of  the  Federal  Reserve 
System.  December  16, 1996. 
JflnaifiBf  |.  JobuoB, 
Deputy  Secretary  of  the  Board. 
(FR  Doc  96-32317  Filed  12-19-96;  9Ai  am] 
■LLHO  COOK  •I1»«1-F  -     \ 


DEPARTMENT  OF  HOUSINQ  AND 
URBAN  DEVELOPMENT 

[Docket  No.  FR-4142-N-02] 

Floodplain  Management  and  the 
ProtactkNi  of  Wetlands:  Notice  of 
Proposed  Information  Collection  for 
Put>iic  Comment 

AQENCV:  Office  of  the  Secretary,  HUD. 
ACTION:  Notice  of  proposed  information 
collection  for  public  comment. 


f.  The  proposed  information 
collecticm  requirement  described  below 
will  be  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review,  as  required  by  the  Paperworic 
Reduction  Act.  The  Department  is 
soliciting  public  comments  on  the 
subject  proposal. 

DATES:  Comment  due  date:  February  18, 
1997. 

AOOflESSES:  Interested  persons  are 
invited  to  submit  comments  regarding 
this  proposal.  Comments  should  refer  to 
the  proposal  by  name  and/or  OMB 
Control  Number  and  should  be  sent  to: 
Reports  Liaison  Officer.  Shelia  E.  Jones. 
Department  of  Housing  &  Urban 
Development,  451-7th  Street,  SW, 
Room  7230.  Washington,  DC  20410- 
7000. 

FOR  FURTHER  INFORMATION  CONTACT: 
Richard  H.  Broun,  Director,  Office  of 
Community  Viability.  Department  of 
Housing  and  Urban  Development,  Room 
7240,  451  Seventh  Street.  SW. 
Washington,  DC  20410-7000.  For 
telephone  communication,  contact 
Walter  Prybyla,  Deputy  Director  for 
Pohcy,  Environment  Review  Division  at 
(202)  70&-1201.  This  is  not  a  toll-free 
nimiber.  Hearing  or  speech  impaired 
individuals  may  access  this  number  via 
TTY  by  calling  the  toll-free  Federal 
Information  Relay  Service  at  1-BOO- 
877-8339.1 


SUPPLEMENTARY  SIFORMATION:  The 
Department  will  submit  the  proposed 
information  collection  to  OMB  for 
review,  as  required  by  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C 
Chapter  35.  as  amended). 

The  Notice  is  soliciting  comments 
from  members  of  the  public  and  affected 
agencies  concerning  the  proposed 
collection  of  information  to:  (1)  Evaluate 
whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  fimcdons  of  the 
agency,  including  whether  the 
information  will  have  practical  utility; 
(2)  Evaluate  the  accuracy  of  the  agency's 
estimate  of  the  burden  of  the  proposed 
collection  of  information;  (3)  Enhance 
the  quality,  utility,  and  clarity  of  the 
information  to  be  collected:  and  (4) 
Minimize  the  burden  of  the  collection  of 
information  on  those  who  are  to 
respond;  including  through  the  use  of 
appropriate  automated  collection 
tediniques  or  other  forms  of  information 
technology,  e.g.,  permitting  electronic 
submission  of  responses. 

This  Notice  also  lists  the  following 
information: 

Title  of  Proposal:  Floodplain 
Management  and  the  Protection  of 
Wetlands 

OMB  Control  Number:  2506-0151. 

Description  of  the  need  for  the 
information  and  proposed  use:  The 
purpose  of  this  information  collection  is 
regulatory  compliance.  Each  respondent 
that  proposes  to  use  HUD  assistance  to 
benefit  a  pro{>erty  located  within  a 
floodplain  or  wetland  must  establish 
and  TTiaintAin  sufficient  records  to 
enable  the  Secretary  of  HUD  to 
determine  whether  the  requirements  of 
24  CFR  part  55,  especially  subpart  C. 
have  been  met.  Part  55  implements 
Executive  Order  11988,  Floodplain 
Management,  and  Executiye  Order 
11990.  the  Protection  of  Wetlands.  The 
record,  together  with  other 
environmental  compliances  that  a 
proposed  project  may  require  under  the 
National  Environmental  Policy  Act  and 
related  laws,  will  serve  to  obtain  the 
approval  of  an  application  under  24 
CFR  part  50  or  will  allow  the  use  of 
grant  funds  or  assistance  already" 
awarded  under  24  CFR  part  58. 

Agency  form  numbers:  Not  applicable. 

Members  of  affected  public:  State, 
Local  or  Tril»l  Government. 

Estimation  of  the  total  numbers  of 
hours  needed  to  prepare  the  information 
collection  including  number  of 
respondents,  frequency  of  response,  and 
hours  of  response: 
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Infofmsbon 

Nunterof 
respond- 
ents 

Re- 
sponses 
perre- 

Total  an- 
nual re- 
sponses 

Hours  per 
response 

Total 
hours 

Regulatory 
reierenoe 

300 
300 

1 
1 

300 
300 

1 
8 

300 
2.400 

§56.21. 

Documentation  of  complianoe  with  §56.20  .... 

§56.27. 

Total  annual  burden 

9 

^700 

Status  of  the  proposed  information 
collection:  The  revision  is  needed  in 
support  of  proposed  rulemaking  and 
request  for  OMB  renewal  for  three  years. 
The  current  OMB  approval  expires  in 
July.  1997. 

Aadiority:  Section  3506  of  the  Paperwork 
Reduction  Act  of  1995, 44  U.S.C  Chapter  35. 
as  amended. 

Dated:  December  16. 1996. 
Richard  H.  Broun, 

Director,  Office  of  Community  Viability. 
(FR  Doc.  96-32276  Filed  12-19-96;  8:45  am] 
aiLUNQ  COOC  42ie-3a-M 

[Docket  No.  FR-4124-N-17] 

FedeiBl  Property  Suitable  as  Facilities 
To  Assist  the  Homeless 

agency:  OfGce  of  the  Assistant 
Secretary  for  Community  Planning  and 
Development,  HUD. 
ACnON:  Notice. 

SUMMARY:  This  Notice  identifies 
tmutilized,  underutilized,  excess,  and 
surplus  Federal  property  reviewed  by 
HUD  for  suitability  for  possible  use  to 
assist  the  homeless. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mark  Johnston,  room  7256,  Department 
of  Housing  and  Urban  Development. 
451  Seventh  Street  SW,  Washington,  DC 
20410;  telephone  (202)  708-1226;  TDD 
number  for  the  hearing-  and  speech- 
impaired  (202)  708-2565  (these 
telephone  numbers  are  not  toll-free),  or 
call  the  toll-free  Title  V  information  line 
at  1-800-927-7588. 
SUPPLEMENTARY  i4FORMATI0N:  In 
accordance  with  24  CFR  Part  581.  and 
section  501  of  the  Stewart  B.  McKinney 
Homeless  Assistance  Act  (42  U.S.C. 
11411),  as  amended,  HUD  is  publishing 
this  Notice  to  identify  Federal  buildings 
and  other  real  property  that  HUD  has 
reviewed  for  suitability  for  use  to  assist 
the  homeless.  The  properties  were 
reviewed  using  information  provided  to 
HUD  by  Federal  laDdholding  agencies 
regarding  imutilized  and  imderutilized 
buildings  and  q^al  property  controlled 
by  such  agencies  or  by  GSA  regarding 
its  inventory  of  excess  or  surplus 
Federal  property.  This  Notice  is  also 
published  in  order  to  comply  with  the 


December  12. 1988  Court  Order  in 
National  Coalition  for  the  Homeless  v. 
Veterans  Administration,  No.  88-2503- 
OG  P.D.C.). 

Properties  reviewed  are  listed  in  this 
Notice  according  to  the  following 
categories:  Suitwle/available,  suitable/ 
imavailable.  suitable/to  be  excess,  and 
unsuitable.  The  properties  listed  in  the 
three  suitable  categories  have  been 
reviewed  by  the  landholding  agencies, 
and  each  agency  has  transmitted  to 
HUD:  (1)  Its  intention  to  make  the 
property  available  for  use  to  assist  the 
homeless,  (2)  its  intention  to  declare  the 
property  excess  to  the  agency's  needs,  or 
(3)  a  statement  of  the  reasons  that  the 
property  cannot  be  declared  excess  or 
made  available  for  use  as  facilities  to 
assist  the  homeless. 

Properties  listed  as  suitable/available 
will  be  available  exclusively  for 
homeless  uise  for  a  period  of  60  days 
from  the  date  of  this  Notice.  Homeless 
assistance  providers  interested  in  any 
such  property  should  send  a  written 
expression  of  interest  to  HHS.  addressed 
to  Brian  Rooney,  Division  of  Property 
Management.  Program  Support  Center, 
HHS,  nxHn  5B-41.  5600  Fishers  Lane. 
Rockville,  MD  20857;  (301)  443-2265. 
(This  is  not  a  toll-free  number.)  HHS 
will  mail  to  the  interested  provider  an 
application  packet,  whicdi  will  include 
instructions  for  completing  the 
application.  In  order  to  maximize  the 
opportmiity  to  utilize  a  suitable 
property,  providers  should  submit  their 
written  expressions  of  interest  as  soon 
as  possible.  For  complete  details 
concerning  the  processing  of 
applications,  the  reader  is  encouraged  to 
refer  to  the  interim  rule  goveraing  this 
program.  24  CFR  Part  581. 

For  properties  listed  as  suitable/to  be 
excess,  that  property  may,  if 
subsequently  accepted  as  excess  by 
GSA,  be  made  available  for  use  by  the 
homeless  in  accordance  with  applicable 
law,  subject  to  screening  for  other 
Federal  use.  At  the  appropriate  time, 
HUD  will  publish  the  property  in  a 
Notice  showing  it  as  either  suitable/ 
available  or  suitable/unavulabls. 

For  properties  listed  as  suitable/ 
imavailable.  the  landholding  agency  has 
decided  that  the  property  cannot  be    * 
declared  excess  or  made  available  for 


use  to  assist  the  homeless,  and  the 
property  will  not  be  available. 

Properties  hsted  as  unsuitable  will 
notiw  made  available  for  any  other 
ptupose  for  20  days  from  the  date  of  this 
Notice.  Homeless  assistance  providers 
interested  in  a  review  by  HUD  of  the 
determination  of  unsuitability  should 
call  the  toll-free  information  line  at  1- 
800-927-7588  for  detailed  instructions 
or  write  a  letter  to  Mark  Johnston  at  the 
address  listed  at  the  beginning  of  this 
Notice.  Included  in  the  request  for 
review  should  be  the  property  address 
(including  zip  code),  the  date  of 
publication  in  the  Federal  Jtegister.  the 
landholding  agency,  and  the  property 
ntmiber. 

For  more  information  regarding 
particular  properties  identified  in  this 
Notice  [i.e.,  acreage,  floor  plan,  existing 
sanitary  facilities,  exact  street  address), 
providers  should  contact  the 
appropriate  landholding  agencies  at  the 
following  addresses:  Air  Force:  Ms. 
Barbara  Jenkins,  Air  Force  Real  Estate 
Agency  (Area-MI),  Boiling  Air  Force 
Baise,  112  Luke  Avenue.  Suite  104. 
Building  5683.  Washington.  DC  20332- 
8020;  (202)  767-4184;  Army:  Mr. 
Derrick  MitcheU.  CECPW-^4=P.  U.S. 
Army  Center  for  Public  Works.  7701 
Telegraph  Road,  Alexandria,  VA  22310- 
3862;  (703)  428-6083;  GSA:  Mr.  Brian 
K.  Polly,  Assistant  Commissioner. 
General  Services  Administration.  Office 
of  Property  Disposal,  18th  and  F  Streets, 
NW,  Washington,  DC  20405;  (202)  501- 
2059  (these  are  not  toll-free  numbere). 

Dated:  December  13, 1996. 

Jaoqnie  M.  Lawing, 

Deputy  Assistant  Secntaiy  for  Economic 
Development 

Title  V,  Federal  Snrphia  Piupeity  Pro^wn 
Federal  Regiatar  Report  fir  12/ZOfM 

SuitaUe/AvailaUe  Properties 

Buildings  (by  State) 

Bldg.  T-674A 
Schofield  Bairacks 
Wahiawa  9678ft- 
Landholding  Agency:  Anny 
Property  Number  219640201 
Status:  UnutUized 
Comment:  4365  tq.  ft.,  most  recent 
office/classroom,  off-site  use  only 

Arizona  ^ 

Bldg.  66156 


»■•> 
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Fort  Huachuca 

Siena  Vista  Co:  Cochise  AZ  8563S- 

Land  holding  Agency:  Aimy 

Property  Number  219640196 

Status:  Unutilized 

Comment:  2014  aq.  ft,  presence  of  asbestos/ 

lead  based  paint,  most  recent  use— admin., 

off-site  use  only 

BIdg.  71922 

PortHuachuca 

Siena  Vista  Co:  Cochise  AZ  8S63S- 

Landholding  Agency:  Army 

Property  Number  219640197 

Status:  Unutilized 

Comment:  1013  sq.  ft,  presence  of  asbestos/ 

lead  based  paint,  most  recent  use — admin., 

off-site  use  only 

Hawaii 

Bldg,  T-587 

Schofield  Barracks 

Wahiawa  HI  967B6- 

Landholding  Agency:  Army 

Property  Number:  219640198- 

Status:  Unutilized 

Comment-  3448  aq.  ft,  most  recent 

ofBce,  off-site  use  only 
Bldg.  P-591 
Schofield  Barracks 
Wahiawa  HI  96786- 
Landholding  Agency:  Aimy 
Property  Number  219640199 
Status:  Unutilized 
Comment:  800  sq.  ft,  most  recent 

storage,  off-site  use  only 

Bldg.  P-592 

Sdiofield  Barracks 

Wahiawa  HI  96786- 

Landbolding  Agency:  Army 

Property  Number  219640200 

Status:  Unutilized 

Comment  800  sq.  ft,  most  recent 

storage,  off-site  use  only 
Bldg.  T-675A 
Schofield  Barracks 
Wahiawa  HI  96786- 
Landholding  Agency:  Army 
Property  Number  219640202 
Status:  Unutilized 
Comment  4365  sq.  ft,  most  recent 

ofBce,  off-site  use  only 
Bldg.  T-337 
Fort  Shatter 

Honolulu  Co:  Honolulu  HI  96819- 
Landholding  Agency:  Army 
Property  Number  219640203 
Status:  UnutilizBd 
Comment:  132  sq.  ft,  most  recent 

straage,  off-site  use  only 
Bldg.  T-527 
FoctShafter 

Honolulu  Co:  Honolulu  HI  96819- 
Landholding  Agency:  Army 
Property  Number  219640204 
Status:  Unutilized 
Comment  4131  sq.  ft,  most  recent 

training  canter,  off-site  use  only 

Maine 

Bldgs.  1001-lOOS,  1131-1140 
Charleston  Family  Housing 
Randolpfa/Union/Maxwell 
Bangor  Co:  Penobecot  ME  04401- 
Landholding  Agency:  Air  Force 
Property  Number  189640023 
Status:  Unutilized 


^^4 


Comment:  15  duplex  homes  with  30  4- 

bedroom  housing  units,  each  unit »  2605 

sq.  ft.  w/one  car  garage 
Bldgs.  1126-1130 
Charleston  Family  Housing       ' 
Randolph  Drive  ^  *-     v 

Bangor  Co:  Penobscot  ME  04401-     -,' 
Landholding  Agency:  Air  Force 
Property  Number  189640024  .:';• 

Status:  Unutilized  -.  '- 

Comment:  5  duplex  homes  with  10  4- 

bedroom  housing  unite,  each  unit  a  1451 

sq.  ft.  with  one  car  garage 
Bldgs.  1141-1143 

Charleston  Family  Housing  .  *  "* 

Maxwell  Lane  '    , 

Bangor  Co:  Penobscot  ME  04401-    ^ 
Landholding  Agency:  Air  Force  .    ',. 

Property  Niunber  189640025 
Status:  Unutilized 
Comment:  3  4-bedroom  housing  unite,  eadi 

unit  =  2675  sq.  ft  w/one  car  garage 

Bldgs.  1144-1147,  1159-1167       ' 
Charieston  Family  Housing         " -  ■>  -iS 
Randolph  Drive 

Bangor  Co:  Penobecot  ME  04401- 
Landholding  Agency:  Air  Force 
Property  Number  189640026 
Stetus:  Unutilized 

Comment:  8  4-bedroom  housing  unite,  each 
unit  =  1537  sq.  ft  w/one  car  garage 

North  Dakota 

Bldg.  001 

Stanley  R  Mickelsen  Safeguard  Onnplex 

Nekoma  Co:  Cavalier  ND  58355- 

Landholding  Agency:  Army 

Property  Number  219640207     '•'■ 

Status:  Unutilized 

Comment  1040  sq.  ft.,  needs  rehab,  most 

recent  use— auto  craft  shop,  off-site  use 

only 
Bldg.  301 

Stanley  R.  Mickelsen  Safeguard  Complex 
Nekoma  Co:  Cavalier  ND  58355- 
Landholding  Agency:  Army 
Property  Number  219640208   . 
Status:  Unutilized  '  '  .  ' 

Comment:  18830  sq.  ft,  needs  rehab,  moat 

recent  use— office,  off-site  use  only 
Bldg.  304 

Stanley  R.  Mickelsen  Safieguard  Complex 
Nekoma  Co:  Cavalier  ND  58355- 
Landholding  Agency:  Army  ^ 

Property  Number  219640209  .     **  • 

Stetus:  Unutilized 
Comment:  3658  sq.  ft.,  needs  rehab,  most 

recent  use— office,  off-site  use  only 
Bldg.  306 

Stanley  R.  Mickelsen  Safeguard  Complex 
Nekoma  Co:  Cavalier  ND  58355- 
Landholding  Agency:  Army 
Property  Number  219640210 
Stetus:  Unutilized  ., 

Comment  1720  sq.  ft.,  needs  rehab,  most 

recent  use — service  station,  off-site  use 

only 

Bldg.  348  ■ 

Stanley  R.  Mickelsen  Safeguard  Compkx 
Nekoma  Co:  Cavalier  ND  58355- 
Landholding  Agency:  Army  ^ 

Property  Number  219640211  -'jf' ■ 

Status:  Unutilized 

Comment:  21275  sq.  ft,  needs  rehab,  most 
recent  use — dining  &cility.  off-site  lat 


Bldg.  705 

Stanley  R.  Mickelsen  Safieguard  Complex    . 
Concrete  Co:  Pembina  ND  58220- 
Landholding  Agency:  Army 
Property  Number  219640212 
Stetus:  Unutilized 

Comment  9432  sq.  ft,  needs  rehab,  most 
recent  use — storage  shed,  off-site  use  only 

Bldg.  1101 

Stanley  R  Mickelsen  Safieguard  Complex 
Nekoma  Co:  Ramsey  ND  58355- 
Landholding  Agency:  Army 
Property  Numbsr  219640213 
Stetus:  Unutilized 

Comment:  2259  sq.  ft,  earth  covered  concrete 
bldg.,  needs  rehab,  off-site  use  only 

Bldg.  1110 

Stanley  R.  Mickelsen  Safeguard  Complex 

Nduma  Co:  Ramsey  ND  58355- 

Landholding  Agency:  Army 

Property  Number  219640214 

Stetus:  Unutilized 

Comment:  11956  sq.  ft,  concrete,  needs 

rehab,  off-site  use  only 
Bldg.  2101 

Stanley  R  Mickelsen  Safieguard  Complex 
Nek(»na  Co:  Cavalier  ND  58249- 
Landholding  Agency:  Army 
Property  Number  219640215 
Status:  Unutilized 
Comment:  2259  sq.  ft.,  earth  covered  concrete 

bldg.  needs  relu^,  off-site  use  only 
Bldg.  2110 

Stanley  R  Mickelsen  Safeguard  Complex 
Nekoma  Co:  Cavalier  ND  56249-     . 
Landholding  Agency:  Army 
Property  Number  219640216 
Stetus:  Unutilized 
Comment:  11956  sq.  ft,  concrete,  needs 

rehab,  off-site  use  only 
Bldg.  4101 

Stanley  R  Mickelsen  Safieguard  Complex 
Nekoma  Co:  Walsh  ND  58355- 
Landholding  Agency:  Army 
Property  Number  219640217 
Status:  Unutilized 
Comment:  2259  sq.  ft,  earth  covered  concrete 

bldg.,  needs  rehab,  off-site  use  only 

Bldg.  4110 

Stagey  R  Mickelsen  Safeguard  Complex 
Nekoma  Co:  Walsh  ND  58355- 
Landholding  Agency:  Army 
Property  Number  219640218 
Status:  Unutilized 

Comment  11956  sq.  ft,  concrete,  needs 
rehab,  off-site  use  only 

Texas 

Bldg.  T-88 

Fort  Sam  Houston 

San  Antonio  Co:  Bexar  TX  78234-5000 

Landholding  Agency:  Army 

Property  Number  219640219 

Status:  Unutilized 

Conunent:  4720  sq.  ft,  2-story,  needs  rehab, 

most  recent  use— showers,  off-site  use  only 
Bldg.  P-197 
Fort  Sam  Houston 

San  Antonio  Co:  Bexar  TX  78234-5000 
Landholding  Agency:  Army 
Property  Number  219640220 
Status:  Unutilized 
Comment:  13819  sq.  ft.,  presence  of  asbestos/ 

lead  paint,  most  recent  use — admin.,  c^- 

site  use  only 
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Bldg.  T-230 

FOTt  Sam  Houston 

San  Antonio  Co:  Bexar  TX  78234-5000 

Landholdlng  Agency:  Anny 

Property  Niunber  219640221 

Status:  Unutilized 

Comment:  18102  sq.  ft,  presence  of  asbestos/ 

lead  paint,  most  recent  use — printing  plant 

and  shop,  off-site  use  only 
Bldg.  P-2S2 
Fort  Sam  Houston 

San  Antonio  Co:  Bexar  TX  78234-5000 
Landholding  Agency:  Army 
Property  Number  219640222 
Status:  Unutilized 
Comment:  1830  sq.  ft,  needs  rehab,  [nesence 

of  asbestos/lead  paint,  most  recent  use^ 

admin.,  off-site  use  only 

Bldg.  Pe06B 

Fort  Sam  Houston 

San  Antonio  Co:  Bexar  TX  78234-5000 

Landholding  Agency:  Army 

Property  Number  219640223 

Status:  Unutilized 

Comment:  1296  sq.  ft,  presence  of  asbestos/ 

lead  peint,  off-site  use  only 
Bldg.  P-607 
Fort  Sam  Houston 

San  Antonio  Co:  Bexar  TX  78234-5000 
Landholding  Agency:  Army 
Property  Number:  219640224 
Status:  Unutilized 
Comment:  12610  sq.  ft.,  presence  of  asbestos/ 

lead  paint,  most  recent  use — admin/ 

classroom,  off-site  use  only 
Bldg.  P-608 
Fort  Sam  Houston 

San  Antonio  Co:  Bexar  TX  78234-5000 
Landholding  Agency:  Army 
Property  Nvunber  219640225 
Status:  Unutilized 
Comment:  12676  sq.  ft.,  presence  of  asbestos/ 

lead  paint,  most  recent  use — admin/ 

classnxHn,  off-site  use  only 
Bldg.  P-608A 
Fort  Sam  Houston 

San  Antonio  Co:  Bexar  TX  78234-5000 
Landholding  Agency:  Army 
Property  Number:  219640226 
Status:  Unutilized 
Comment:  2914  sq.  ft,  presence  of  asbestos/ 

lead  paint,  most  recent  use — admin/ 

dassnxMn,  off-site  use  only 
Bldg.  P-1000 
Fort  Sam  Houston 

San  Antonio  Co:  Bexar  TX  78234-5000 
Landholding  Agency:  Army 
Property  Number:  219640227 
Status:  Unutilized 
Comment:  226374  sq.  ft,  presmioe  of 

asbestos/lead  paint,  historic  property,  most 

recent  use— hospital/medical  center 
Bldg.  P-1023 
Fort  Sam  Houston 

San  Antonio  Co:  Bexar  TX  78234-5000 
Landholding  Agency:  Army 
Property  Number  219640228 
Status:  Unutilized 
Comment  2500  sq.  ft,  presence  of  lead  paint. 

most  recent  use— greenhouse,  off-site  use 

only 
Bldg.  P-1058 
Fort  Sam  Houston 
San  Antonio  Co:  Bexar  TX  78234-5000 


Landholding  Agency:  Army 
Property  Number  219640229 
Status:  Unutilized 

Comment:  180  sq.  ft,  presence  of  lead  paint, 
most  recent  use — storage,  off-site  use  only 

Bldg.  P-2270 

Fort  Sam  Houston 

San  Antonio  Co:  Bexar  TX  78234-5000 

Landholding  Agency:  Army 

Property  Number  219640230 

SUtus:  Unutilized  ' 

Conmient  1^22  sq.  ft,  2-8tory,  historic 

bldg.,  presence  of  asbestos/lead  paint,  most 

recent  use— auditoriiun 
Bldg.  T-2300 
Fort  Sam  Houston 

San  Antonio  Co:  Bexar  TX  78234-5000 
Landholding  Agency:  Army 
Property  Number  219640231 
Status:  Unutilized 
Comment:  5883  sq.  ft.,  presence  of  asbestos/ 

lead  paint,  most  recent  use — post  office, 

off-site  use  only 
Bldg.  P-2399 
Fort  Sam  Houston 

San  Antonio  Co:  Bexar  TX  78234-5000 
Landholding  Agency:  Army 
Property  Number  219640232 
Status:  Unutilized 
Comment  25922  sq.  ft,  poor  condition, 

presence  of  asbestos/lead  paint,  most 

recent  use— dining  facility,  off-site  use 

only 
Bldg.  P-2655 
Fort  Sam  Houston 

San  Antonio  Co:  Bexar  TX  78234-5000 
Landholding  Agency:  Army 
Property  Number  219640233 
Status:  Unutilized 
Comment:  3047  sq.  ft,  presence  of  asbestos/ 

lead  paint,  most  recent  used — research  lab, 

off-site  use  only 
Bldg.  P-2789 
Fort  Sam  Houston 

San  Antonio  Co:  Bexar  TX  78234-5000 
Landholding  Agency:  Army 
Property  Nimiber  219640234 
Status:  Unutilized 
Comment  25784  sq.  ft.,  presence  of  asbestos/ 

lead  paint,  most  recent  use— dining 

Sacility,  off-site  use  only 
Bldg.  P-3898 
Fort  Sam  Houston 

San  Antonio  Co:  Bexar  TX  78234-5000 
Landholding  Agency:  Army 
Property  Number  219640235 
Status:  Unutilized 
Comment:  4200  sq.  ft,  presence  of  asbestos/ 

lead  paint,  most  recent  use — classnxnn, 

off-site  use  only 

Bldg.  P-3899 

Fort  Sam  Houston 

San  Antonio  Co:  Bexar  TX  78234-5000 

Landholding  Agency:  Army 

Property  Number  219640236 

Status:  Unutilized 

Comment  4200  sq.  ft,  presence  of  asbestos/ 

lead  paint  most  recent  use — classroom. 

off-site  use  only 
Bldg.  P-4190 
Fort  Sam  Houston 

San  Antonio  Co:  Bexar  TX  78234-5000 
Landholding  Agency:  Army 
Property  Number  219640237 
Statiu:  Unutilized 


Comment:  88067  sq.  ft.,  historic  bldg., 
presence  of  asbestos/lead  paint,  most 
recent  use — admin/warehouse 

Bldg.  P-4191 

Fort  Sam  Houston 

San  Antonio  Co:  Bexar  TX  78234-5000 

Landholding  Agency:  Army 

Property  Number  219640238 

Status:  Unutilized 

Comment:  88067  sq.  ft.  historic  bldg., 
presence  of  asbestos/lead  paint,  most 
recent  use— admin/warehouse 


Bldg.  T-5105 

Fort  Sam  Houston 

San  Antonio  Co:  Bexar  TX  78234-5000 

Landholding  Agency:  Army 

Property  Number  219640239 

Status:  Unutilized 

Comment:  3521  sq.  ft.,  presence  of  asbestos/ 

lead  paint,  most  recent  use — dining 

facility,  off-site  use  only 
Bldg.  P-5126 
Fort  Sam  Houston 

San  Antonio  Co:  Bexar  TX  78234-5000 
Landholding  Agency:  Army 
Property  Number  219640240 
Status:  Unutilized 
Conunent:  189  sq.  ft.,  off-site  use  only 

Bldg.  P-6201 

Fort  Sam  Houston 

San  Antonio  Co:  Bexar  TX  78234-5000 

Landholding  Agency:  Army 

Property  Number  219640241 

Status:  Unutilized 

Comment:  3003  sq.  ft. .  presence  of  asbestos/ 

lead  paint,  most  recent  use— officers  family 

quarters,  off-sita  use  only 
Bldg.  P-6202 
Fort  Sam  Houston 

San  Antonio  Co:  Bexar  TX  78234-5000 
Landholding  Agency:  Army 
Property  Number  219640242 
Statiis:  Unutilized 
Comment:  1479  sq.  ft.,  presence  of  lead  paint, 

most  recent  use— officers  Csmily  quarters, 

off-site  use  only 
Bldg.  P-6203 
Fort  Sam  Houston 

San  Antonio  Co:  Bexar  TX  78234-5000 
Landholding  Agency:  Army 
Property  Number  219640243 
Status:  Unutilized 
Comment  1381  sq.  ft,  presence  of  lead  paint 

most  recant  use-^nilitary  family  quarters, 

off-site  use  only 
Bldg.  P-6204 
Fort  Sam  Houston 

Ban  Antonio  Co:  Bexar  TX  78234-5000 
Landholding  Agency:  Army 
Property  Number  219640244 
Status:  Unutilized 
Comment  1454  sq.  ft,  presence  of  asbestos/ 

lead  paint  most  recent  use — military 

family  quarters,  off-site  use  only 
Bid.  1,  Fort  Hood 
Co:  BeU  TX  76544- 
Landholding  Agency:  Army 
Property  Number  2 1 9640245 
Status:  Unutilized 
Comment  12660  sq.  ft,  2-stafy,  most  recent 

use — admin.,  off-site  use  only 

Bid.  4416,  Fort  Hood 
Co:  Bell  TX  76544- 
Landholding  Agency:  Army 
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Property  Number  219640246 
Status:  Unutilized 

Comment:  3746  aq.  ft,  l-etory,  moet  recent 
iieo    chnpel.  o£f-«ite  uae  only 

Vbginie 

Bldg.  162,  Fort  Mcmroe 

Ft  Monroe  VA  23651- 

I^nd  holding  Agency:  Army 

Property  Number  219640247 

Statue:  Unutilized  . 

Comment:  1300  sq.  ft,  aeMb  repair,  presence 

of  lead  peint.  moet  jeoent  uae— admin.,  o£f- 

tita  uae  only 

Land  (by  State) 
Ongon 

Partioa,  Aatoria  Field  OfBce 

ViaHwyao 

Aatoria  Co:  Oatiop  OR  97103- 

Landbolding  Agnicy:  GSA 

Prbpoty  Number  54964001 5 

Status:  Excess 

Cmnment  20.6  acres,  includes  wetlands  ft 
tidelands,  parking  lot  under  construction, 
portion  located  writhin  floodplain 

GSA  Number  9-D-CR-447F 

Pennsylvania 

Former  Warehouse  Site 

1020  South  Broad  Street 

Philadelphia  PA  19146- 

Landbolding  Agency:  GSA 

Property  Number  549640017 

Status:  Excess 

Comment  1.82  acres,  moet  recent 

parking  lot 
GSA  Number  4-G-PA-0773 

Suitable/Unavailable  Properties 

Building  (by  State) 

Hawraii 

Bldg.  T-1290 

Fort  Shafler 

Honolulu  Co:  Honolulu  HI  96619- 

Landboiding  Agency:  Army 

Property  Nimiber  21964020S 

Status:  Unutilized 

Comment  1350  sq.  ft,  most  recent 

ofBce/ storage,  off-site  use  only 
Bldg.  T-1504 
Fort  Shafter 

Honolulu  Co:  Honolulu  HI  96819- 
Landbolding  Agency:  Army 
Property  Number  219640206 
Status:  Unutilized 
Comment:  11698  sq.  ft,  most  recent 

ofBce,  off-site  use  only 

t/nsuitaUe /Yopertisf 

Land  (by  State) 

7.97  acres 

Route  106/Industrial  Park 

Behnont 

Landbolding  Agency:  Army 

Property  Number219640439 

Status:  Unutilized 

Reason:  Secured  Area 

Wyoming 

Land— 6eminoe  Boat  Club  Co:  Caifaon  WY 

82301- 
Landholding  Agency:  GSA 
Property  Number  549640016 
Status:  Excess 
Reason:  Other 


Comment  no  legal  public 
GSA  Numbw:  7-1-WY-0537 

(FR  Doc  96-32277  Filed  12-19-06;  8:45  am] 
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DEPARTMENT  OF  THE  INTERIOR 

Fish  and  WIMIIfa  Sarvlo* 

Nottoa  of  Raoaipt  of  Applications  for 
Parmlt 

The  following  applicants  have 
applied  for  a  peimit  to  conduct  certain 
activities  with  endangered  species.  This 
notice  is  provided  pursuant  to  Section 
10(c)  of  the  Endangered  Species  Act  of 
1973.  as  ammdad  (16  U.S.C  1531,  et 
seq.): 
PRT-«23184 

Applicant:  Ringling  Bros  and  Bamum  ft 
Bailey,  Vienna,  VA. 

The  applicant  requests  a  permit  to 
reexport  and  reimport  Asian  elephants 
(Elephas  maximus)  and  Bengal  tigers 
[Panthera  tigris],  and  prt>geny  of  the 
animals  currently  held  by  the  applicant 
and  any  animals  acquired  in  the  United 
States  by  the  applicant  to/ from 
worldwide  locations  to  enhance  the 
survival  of  the  species  through 
conservation  education.  This 
notification  covers  activities  conducted 
by  the  applicant  over  a  three  year 
period. 
PRT-823176 
itpp/icont:  Carl  Beck.  Las  Vegas,  NV. 

The  applicant  requests  a  permit  to 
remcport  and  reimport  one  leopard 
[Panthera  pardus),  and  progeny  of  the 
animals  currenUy  held  by  the  applicant 
and  any  animwls  acquired  in  the  United 
States  by  the  applicant  to/from 
worldwide  locations  to  enhance  the 
survival  of  the  species  through 
conservation  education.  This 
notificatation  covers  activities  '"" 

condiurted  by  the  applicant  over  a  three 
year  period. 

Written  data  or  comments  should  be 
submitted  to  the  Director,  U.S.  Fish  and 
Wildlifie  Service,  Office  of  Management 
Authority,  4401  North  Fairfax  Drive. 
Room  430,  Arlington,  Virginia  22203 
and  must  be  received  by  the  Directw 
within  30  days  of  the  date  of  this 
pubhcation. 

The  public  is  invited  to  comment  on 
the  following  application(s)  for  permits 
to  conduct  certain  activities  with  marine 
mammals.  The  application(s)  was/were 
submitted  to  satisfy  requirements  of  the 
Marine  Mammal  Protection  Act  of  1972, 
as  amended  (16  U.S.C.  1361  et  seq.)  and 
the  regulations  governing  marine 

Tnnmin«l«  (50  CFR  18). 


PRT-823259 

Applicant:  Oregon  Coast  Aquarium. 
Newport,  OR. 

Type  of  Permit:  ImpcHt  for  public 
display. 

Name  and  Number  of  Animals:  Sea 
otter  (Enhydra  lutiis  lutiis),  2. 

Summary  of  Activity  to  be 
Authorized:  llie  applicant  has  requested 
a  permit  to  import  for  the  purpose  of 
public  display  two,  female  northern  sea 
otters  which  were  captured  from  the 
wild  near  Sheep  Bay,  Alaska  in  1981. 

Source  of  Marine  Mammals  for 
Research/Public  Display:  Vancouver, 
Canada. 

Period  of  Activity:  Up  to  five  years 
from  issuance  of  a  permit,  if  issued. 

Concurrent  with  the  publication  of 
this  notice  in  the  Federal  RegMer.  the 
Office  of  Management  Authority  is 
forwarding  copies  of  this  application  to 
the  Marine  Mammal  Conunission  and 
the  Committee  of  Scientific  Advisors  fior 
their  review. 

Written  data  or  comments,  reqtiests 
for  copies  of  the  complete  application, 
or  requests  for  a  pubuc  hearing  on  this 
application  should  be  sent  to  the  U.S. 
Fish  and  Wildlife  Service.  Office  of 
Management  Authority.  4401  N.  Fairfax 
Drive,  Room  430.  Arlington,  Virginia 
22203,  telephone  703/358-2104  or  fax 
703/358-2281  and  must  be  received 
within  30  days  of  the  date  of  publication 
of  this  notice. .  Anyone  requesting  a 
hearing  should  give  specific  reasons 
why  a  hearing  would  be  appropriate. 
The  holding  of  such  hearing  is  at  the 
discretion  of  the  Director. 

Dociunents  and  other  information 
submitted  with  these  applications  are 
avail^le  for  review,  subject  to  the 
requirements  of  the  Privacy  Act  and 
Freedom  of  Information  Act,  by  any 
party  who  submits  a  written  request  for 
a  copy  of  such  documents  within  30 
days  of  the  date  of  publication  of  this 
notice  at  the  above  address. 

Dated:  Deoembor  16. 1996. 
Caroline  AnderaoB, 

Acting  Chief,  Bmndi  of  Permits,  Office  of 
Management  Authority. 
[FR  Doc.  96-32303  Filed  12-;19-g6;  8:45  am] 
■LUNQ  COM  Oia  11  r 


Bureau  of  l.and  Msnagsmsnt 

[OR-015-M-102(M»:  07-0034] 

AGENCY:  Bureau  of  Land  Management 
(BLM).  DDL 

ACnON:  Notice  of  Intent  to  prepare  an 
Environmental  Impact  Statement  (EIS) 
for  a  Proposed  Allotment  Management 
Plan  (AMP). 

summary:  The  Lakeview  District  is 
initiating  the  EIS  process  to  analyze  the 
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potential  eDvironmentai  impacts  of  a 
proposed  AMP  for  the  Beaty  Butte 
Allotment  (0600)  in  Lake  and  Haniey 
Counties,  Oregon.  The  proposed  plan 
covers  livestock  grazing  management 
activities  on  approximately  400,000 
acres  of  public  lands  administered  by 
the  ELM  and  is  being  developed  in 
conformance  with  the  Warner  Lakes 
Management  Frameworin  Plan.  This 
notice  is  being  given  so  interested  or 
aSscted  peopto  may  participate  and 
contribute  to  the  final  decision. 
DATES:  This  notice  announces  the 
(xmtinuation  of  the  public  scoping 
comment  period  on  the  pn^KwaL 
Interested  individuals,  organizatians, 
and  other  agencies  are  encouraged  to 
provide  written  comments  on  or  before 
January  21, 1997  to  the  address  below. 

AOORESSCS:  Scott  Florence,  Area 
Manager,  Lakeview  Resource  Area, 
ELM,  PO  Box  151,  Lakeview.  CHI  97630. 

FOR  RirmCR  INF0MIAT10N  CONTACT: 
Richard  W.  Maybeny,  Pro^ 
Coordinator,  at  address  above,  or 
telephone  (503-947-2177). 
SUPPLEMENTARY  MFORMATION:  The  ELM 
initiated  the  environmental  analysis 
process  for  the  proposed  AMP  on  June 
2. 1995  by  sending  a  Proposed  Action 
Statonent/scoping  letter  to  afiected 
interests  and  interested  publics  for 
conmient  Since  that  date,  the  ELM  has 
conducted  a  niunbei  of  public  meetings 
and  began  developing  a  draft  AMP  and 
Environmental  Assessment  However, 
the  ELM  has  decided  that  an  EIS  is  more 
appropriate.  The  issues  identified  since 
Jime  1995  include  potential  impacts  to 
wildUfs,  wild  horses,  visual  quality, 
native  plants,  noxious  weeds, 
wilderness  study  areas,  riparian  areas, 
and  traditional  economic  uses.  Those 
individiials,  organizaticMis,  and  agencies 
with  a  kno%«m  interest  in  the  proposal 
were  sent  a  scoping  letter  requesting 
comments  on  the  proposal.  Persons 
wishing  to  be  added  to  the  mailing  list 
for  this  EIS  may  do  so  by  contacting 
•»  Richard  Mayberry  at  the  address  above. 
Comments  wiU  be  received  through  the 
next  30  days  for  consideration  in  the 
EIS.  All  previously  submitted  comments 
will  be  considered  in  the  EIS  and  need 
not  be  resubmitted. 

The  draft  EIS  is  expected  to  be 
available  for  review  in  January  1997  and 
will  have  a  60-day  comment  period 
starting  on  the  date  the  U.S.  EPA  Notice 
of  Availability  appears  in  the  Federal 
Segbter.  Because  of  recmt  court 
rulLigs,  it  is  very  important  that  those 
interested  in  the  proposed  action 
participate  during  appropriate  comment 
opportimities,  so  that  any  substantive 
comments  are  provided  at  a  time  when 


the  ELM  can  meaningfully  consider 
them. 

AnaKtanagar. 

[FR  Doc  96-32307  Filed  12-l»-96: 8:45  am] 


Lower  Snake  Rlvar  Dlstrtct  Advtoory 
CouncU;  NotlM  of  MwUng 

SUMMARY:  The  Lower  Snake  River 
District  Resource  Advisory  Council  will 
meet  in  Boise  to  discuss  a  variety  of 
district  and  regional  issues,  including 
riparian  management  efforts,  the  Upper 
Colimibia  River  Basin  Environmental 
Impact  Statement,  and  the  Draft  Owyhee 
Resource  Management  Plan. 
DATES:  January  9, 1996.  The  meeting 
will  begin  at  12:15  p.m.  A  public 
onnment  period  wUl  begin  at  12:30  pan. 

ADDRESSES:  The  Lower  Snake  River 
District  Office  is  located  at  3948 
Development  Avmue,  Boise,  Idaho. 
FOR  FURTHER  WTORMATICN  CONTACT. 
Barry  Rose,  Lower  Snake  River  District 
Office  (208-384-3393). 
Datad:  DeuBnbw  12, 1996. 


Buiyl 

PuUic  Affain  SpeckilisL 

(FR  Doc  96-3229S  nied  12-19-96;  8:45  am] 


(AK-S31-1430-01;  FF-SSOTS) 

Public  Land  Order  No.  7231;  PartM 
Ravoeatlon  of  Public  Land  Onfar  No. 
5a60:Alaal(a 

AGENCY:  Bureau  of  Land  Management. 

Interior. 

action;  Public  Land  Order. - 

summary:  This  order  partially  revokes  a 
public  land  order  insofar  as  it  afCacts 
approximately  26,037  acres  of  public 
lands  withdrawn  and  made  available  for 
selection  by  the  Arctic  Slope  Regional 
Corporation  under  the  Alaska  Native 
Qahns  Settlement  Act.  The  lands  were 
not  selected  by  the  Arctic  Slope 
Regional  Corporation;  therefore,  the 
lands  are  no  longer  needed  for  the 
purpose  fca-  which  they  were 
withdrawn.  This  action  also  allows  the 
conveyance  of  approximately  17,916 
acres  of  the  lands  to  the  State  of  Alaska, 
if  such  lands  are  otherwise  available. 
Any  of  the  lands  not  conveyed  to  the 
State  will  be  subject  to  the  terms  and 
conditions  of  Public  Land  Order  No. 
5180,  as  amended,  and  any  other 
withdrawal  or  segregation  of  record. 
EFFECTIVE  DATE:  December  20, 1996. 
FOR  FURTHER  WIFORMATION  CONTACT: 
Shirley  J.  Macke.  ELM  Alaska  State 


Office,  222  W.  7th  Avenue,  No.  13, 
Anchorage.  Alaska  99515-7599. 907- 
271-5477. 

By  virtue  of  the  authority  vested  in 
the  Secretary  of  the  Interior  by  Section 
204  of  the  Federal  Land  Policy  and 
Management  Act  ot  1976. 43  U.S.C 
1714  (1988).  and  by  Sections  17(d)(1) 
and  22(h)(4)  of  the  Alaska  Native  Claims 
Settlement  Act  of  1971, 43  U.S.C 
1616(d)(1)  and  1621(h)(4)  (1988),  it  ia 
ordered  as  follows: 

1.  Public  Land  Order  No.  5860,  which 
writhdrew  lands  for  selection  by  the 
Arctic  Slope  Regional  Corporation 
under  the  Alaska  Native  Claims 
Settlement  Act.  is  hereby  revcdced 
insofiar  as  it  affacts  the  followring 
described  landa: 

UiaiatMvtdiaa 

T.  6  S..  R.  16  W.. 

Sees.  5  through  8,  inclusive,  and  sac.  17. 
T.  6  S..  R.  17  W.. 

Sms.  1.  28,  29. 32.  and  33. 
T.  7  S..  R.  16  W.. 

Sees.  6  and  7.' 
T.  7  S..  R.  17  W., 

Sees.  1  throu^  4,  inclusive,  and  sac  12. 
T.  11S.,R.17W.. 

Sees.  19  through  30,  inclusiva. 
T.  11  S.,  R.  18  W.. 

Sec  24.  BV^EV^  and  BVkWVkEV^: 

Sac  25,  B\^BV^  and  EV^WVbEV^ 
T.  12  S..  R.  17  W., 

Sacs.  7  through  18,  inclusive. 
T.  12  S.,  R.  18  W., 

Sec  12,  EViBVi  and  EMWVtBVt; 

Sac  13,  BV£Vi  and  BV^WVkBV^ 

The  araes  described  aggregate 
approximately  26.037  acres. 

2.  The  State  of  Alaska  applications  for 
selection  of  approximately  17.916  acres, 
made  under  Section  6(b)  of  the  Alaska 
Statehood  Act  of  July  7. 1958. 48  U.S.C 
note  prec.  21  (1988).  and  under  Section 
906(e)  of  the  Alaska  National  Interest 
Lands  Conservation  Act.  43  U.S.C. 
1635(e)  (1988).  beccnne  effective  without 
further  acticm  by  the  State  upon 
publication  of  this  public  land  order  in 
the  Federal  Register,  if  such  lands  are 
otherwise  available.  Any  of  the  lands 
not  conveyed  to  the  State  will  be  subject 
to  the  terms  and  conditions  of  Public 
Land  Order  No.  5180,  as  ammded,  and 
any  other  withdrawal  or  s^regaticm  of 
record. 

Dated:  December  6, 1996. 
Bob  AnnalroBg, 

Assistant  Secretary  of  the  Interior. 
(FR  Doc  96-32345  Filed  12-19-96:  8:45  am] 

lauia  cooE  4aio-jA-p 


•7342 


Fedaral  Rsgiiter  /  Vol.  61,  No.  246  /  Friday.  December  20,  1996  /  Notices 


[AK-040-1410-00;  AA-44386] 

Notlc<  of  RMlty  Action;  AnMndbiQ  ■ 
Noo<oinp««niv«  Section  302  Surtoo* 
Occupancyl 


AQBICY:  Bureau  of  Land  Management. 

Interior. 

ACTION:  Notice. 

summary:  The  Notice  of  Realty  Action 
involves  amending  a  joint  Section  302 
Surface  Occupancy  Lease,  to  the  Cook 
Inlet  Aquaculture  Association  and 
Department  of  Commerce  and  Economic 
Development.  State  of  Alaska,  for  the 
Eklutna  Salmon  Hatchery,  on  public 
lands  administered  by  the  Bureau  of 
Land  Management  in  Alaska.  Amending 
this  lease  is  intended  to  authorize  the 
construction,  operation  and 
maintenance  of  a  wellfield  and  pipeline 
to  supply  the  Eklutna  Salmon  Hatchery 
with  disease-fitee  water.  The  lease  is 
located  between  the  old  Glenn  Highway 
to  Palmer  and  the  tailrane  for  the 
Eklutna  Power  Plant. 

The  land  has  been  examined  and 
found  suitable  for  leasing  under  the 
provisions  of  Section  302  of  the  Federal 
Land  Policy  and  Management  Act 
(FLPMA).  of  1976.  and  43  CFR  Part 
2920. 


lMOTidiaii,Aladta 

T.  16  N.,  R.  2  E.. 
Section  IS  metsc  and  bounds. 
Containing  3.172  acres,  mon  or  leas. 

The  reappraised  rental  for  the  entire 
lease  is  $1500.00  per  year.  In  addition, 
the  lessee  shall  reimburse  the  United 
States  for  reasonable  administrative  and 
other  costs  incurred  by  the  United 
States  in  processing  the  lease  and  for 
monitoring  construction,  operation, 
maintenance  and  rehabilitation  of  the 
facilities  authorized.  The 
reimbiusement  of  cost  shall  be  in 
accordance  with  the  provisions  of  43 
CFR  2920.6. 

This  action  is  a  motion  by  the  Bureau 
of  Land  Management  to  make  available 
lands  identified  in  EA  No.  AK-040-96- 
019.  as  not  needed  for  Federal  purposes. 
Amending  the  Sec.  302  Surface 
Occupancy  Lease  would  be  in  the 
public  interest.  Detailed  information 
concerning  this  action  is  available  for 
review  at  the  office  of  the  Bureau  of 
Land  Management,  Anchorage  District, 
6881  Abbott  Loop  Road,  Anchorage, 
Alaska. 

Lease  of  the  lands  would  be  subfect  to 
the  same  terms,  conditions  and 
reservations  found  in  the  original 
Surface  Occupancy  Lease  issued  jointly 
to  Cook  Inlet  Aquaculture  Association 
and  Department  of  Commerce  and 
Economic  Development,  State  of  Alaska, 


on  July  22. 1982  for  30  years,  expiring 
in  the  year  2012. 

FOR  FURTMER  INFORMATION  CONTACT: 
Kathy  A.  Stubbs,  BLM,  Anchorage, 
District  Office,  6881  Abbott  Loop  Road. 
Anchorage,  Alaska  99507-2599.  (907) 
267-1212.  .    i 

Dated:  December  10, 1996.     '  • 


Acting.  District  hianager. 

[FR  Doc  96-32207  Filed  12-19-96: 8:4S  am] 

■LUNO  OOOC  4»1»^M-r 

[AZ-080-07-14aO-«1:  27001 

Arizona:  Nottc*  of  Raalty  Aetion; 
ComfMlitlv*  Sal*  of  Public  Land  In 
Quailzsita,  La  Paz  County,  Arizona 

AQBICY:  Bureau  of  Land  Management. 

intnior. 

ACTKM:  Notice  of  realty  action. 

competitive  sale. 

summary:  The  foUoMring  public  land  has 
been  foimd  suitable  for  competitive  sale 
under  Sections  203  and  209  of  the 
Federal  Land  Policy  and  Management 
Act  of  1976  (FLPMA)  (90  Stat.  2750,  43 
U.S.C.  1713).  The  land  will  be  offered  at 
not  less  than  the  appraised  fair  market 
value.  The  land  wm  not  be  oSiared  for 
sale  imtil  at  least  60  days  after  the  date 
of  this  notice.  The  land  is  within  the 
Town  of  Quartzsite  boundary.  Specific 
parcel  sizes  and  locations  will  be 
published  prior  to  the  sale.  Parcel  sizes 
will  meet  Quartzsite  zoning  ,  ^ 

requirements. 

m  accordance  with  Section  7  of  the 
Taylor  Qrazing  Act,  43  U.S.C.  315f,  and 
Executive  Order  Number  6910,  the 
described  land  is  hereby  classified  for 
disposal  by  sale. 

Gila  and  Salt  River  Moridlao.  Arizona 

T.  4  N.,  R.  19  W., 

Sec  22,  NEV4SEV4,  EViB»/%NWV4SEV«; 
Sec  23,  NViSWV.,  SViNE'ASWiASWV*, 

NWV«SWV4SWV4.  NViSEViSWV*, 

SWV4SEV«SWy4; 
Sec.  29,  N'/iNEV4NEV4,  NWV4NBV4. 

N'/*iNWV4. 

Aggregating  315.00  acres,  more  or  leas. 

No  significant  resource  values  will  be 
affected  by  this  disposal.  The  land  will 
be  sold  to  support  the  expansion  and 
economic  development  of  Quartzsite. 
The  sale  is  consistent  with  the  Bureau 
of  Land  Management's  (BLM)  planning 
for  the  land  involved  and  will  serve 
important  public  objectives. 

All  parcels  will  be  offered  using 
competitive  sale  procedures  as 
authorized  under  43  CFR  2711.3-1.  The 
land  will  be  offered  for  sale  by  sealed 
bid  only.  Detailed  information  regarding 
the  number  of  parcels,  specific  parcel 
locations,  appraised  fair  maricet  value  of 


each  parcel,  bidding  procedures,  bid 
submission  and  opening  dates  and 
location,  and  terms  and  conditians  of 
the  sale  will  be  made  available  no  less 
than  45  days  prior  to  bid  submission 
date. 

Federal  law  requires  that  all  bidders 
must  be  U.S.  citizens,  18  yean  of  age  or 
older,  a  state  or  state  instnmientality 
authorized  to  hold  property,  or  a 
corporation  authorized  to  own  real 
estate  in  the  state  in  which  the  land  is 
located.  Bids  may  be  made  by  a 
principal  or  a  duly  qualified  agent. 
Under  competitive  rale  procedures,  an 
apparent  high  bid  will  be  declared  at  the 
time  of  bid  openings.  To  eliminate  split 
estates,  mineral  interests  will  be 
conveyed  simultaneously  with  the 
siuface  estates.  A  bid  will  constitute  an 
application  to  purchase  the  mineral 
estate.  All  qualified  bidder(s)  must 
include  with  their  bid  deposit  for  each 
parcel  a  $50.00  filing  fee  for  conveyance 
of  the  mineral  estate. 

If  the  land  identified  in  this  notice  is 
not  sold  on  the  date  of  first  sale  offering, 
the  imsold  parcels  will  be  offered 
competitively  on  a  continuing  basis 
imtil  the  land  is  either  sold  or 
withdrawn  from  sale.  All  over-the- 
counter  sale  parcels  will  be  sold  subject 
to  the  terms  and  conditions  and  at  no 
less  than  the  appraised  fair  market 
value. 

The  patents,  when  issued,  will 
contain  certain  reservations  to  the 
United  States  and  will  be  subject  to  any 
valid  existing  rights,  and  as  requested 
by  Quartzsite,  easement  for  streets, 
roads,  and  public  utilities. 
DATES:  For  a  period  for  45  days  fiom  the 
date  of  publication  of  this  notice  in  the 
Federal  Register,  interested  parties  may 
submit  comments  to  the  Yuma  Field 
Office,  Bxireau  of  Land  Management. 
address  below.  Objections  will  be 
reviewed  by  the  Arizona  State  Director. 
BLM,  who  may  sustain,  vacate,  or 
modify  this  realty  action  and  issue  a 
final  determination.  In  the  absence  of 
any  objections,  this  realty  action  will       < 
become  the  final  determination  of  the 
Department  of  the  Interior. 
FOR  FURTHER  INFORMATION  CONTACT: 
Debbie  DeBock,  Realty  Specialist,  Yuma 
Field  Office,  2555  East  Gila  Ridge  Road, 
Yuma.  AZ  85365.  (520)  317-3208. 
SUPPI.EMENTAL  INFORMATION:  A  sale 
packet  will  be  made  available  at  the 
Yimia  Field  Office,  address  above,  prior 
to  the  bid  submission  date. 

Upon  publication  in  the  Federal 
Register,  the  land  described  above  will 
be  segregated  from  appropriation  under 
the  public  land  laws,  including  the 
mining  laws.  The  segregative  effiact  of 
this  Notice  of  Realty  Action  shall 
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terminate  upon  issuance  of  patent  or 
other  dociunent  of  conveyance  to  such 
land,  upon  publication  in  the  Federal 
Register  of  a  termination  of  the 
segregation,  or  270  days  from  the  date 
of  publication,  whichever  occurs  first. 
The  BLM  may  accept  or  reject  any  offer 
to  purchase  or  withdraw  any  parcel 
from  sale  if  the  Authorized  Officer 
determines  that  consimunation  of  the 
sale  would  not  be  fully  consistent  with 
FLPMA  or  another  applicable  law. 

Dated:  December  12, 1996. 
GailAchaBon, 
Field  Manager. 

(FR  Doc  96-32301  Filed  12-19-96: 8:45  am] 
BaiMQ  COM  43ie-ai-M 


[NM-030-143(M>1] 

Sale  Of  Public  Land  in  Socorro  County, 


agency:  Bureau  of  Land  Management 

(BLM),  Interior. 

ACTION:  Modified  notice  of  realty  action. 

summary:  This  notice  withdraws  the 
sale  of  Parcel  No.  1,  described  in  the 
previous  Notice  of  Realty  Action  which 
was  published  in  the  Federal  Register 
on  October  18, 1996.  Voliune  61,  No. 
203,  pages  544S3  and  54454.  The  reason 
for  the  withdrawal  is  because  of  the 
need  to  evaluate  an  application  filed 
imder  the  Recreation  and  Public 
Purposes  Act  to  lease  the  subject  land. 
The  sale  of  all  other  parcels  remains 
unchanged. 

FOR  FURTHER  INFORMATION  CONTACT: 
Chella  Herrera  or  Jon  Hertz,  Socorro 
Resource  Area  Office,  198  Neel  Avenue, 
NW,  Socorro,  New  Mexico  87801  or  call 
(505)  835-0412. 

Dated:  December  12, 1996. 
Josie  Banegas, 
Acting  District  h4anagpr. 
[FR  Doc.  96-32295  Filed  12-19-96;  8:45  am] 
BUJNG  CODE  4310-VC-M 


[NV-030-07-122a-00;  Notice  NV-030- 
97002] 

Closure  and  Land  Use  Restrictions 

AGENCY:  Bureau  of  Land  Management, 
Department  of  the  Interior. 
CLOSURE  SUMMARY:  Notice  is  givrai  that 
approximately  ten  (10)  acres  of  public 
land  and  the  abandoned  man-made 
structures  and  features  known  as 
American  Flat  Millsite  located  upon 
those  lands  within  Storey  County, 
Nevada,  and  described  as  follows  are 
closed  to  public  occupation  and  o£f-road 
vehicle  lORV)  use: 


Mr.  Diablo  Meridian,  Nevada 

T16N  R21E  Sec.  7,  NWV4NEV4NEV4  and 
SWV4NEV«NEVi  Millsite  features 
include:  Concrete  buildings  and 
structures,  walls,  floors,  structural 
supports,  tunnels,  adits,  wells,  ruins  and 
rubble. 

This  closure  afiiscts  all  pid)lic  uses  at 
the  millsite  other  than  authorized 
scientific  and  educational  activities,  and 
mining  activities  conducted  under  an 
approved  plan  of  operation.  Authorized 
users  must  have  in  their  possession,  a 
written  permit  from  BLM  signed  by  the 
authorized  officer.  The  Closed  Area  is 
within  the  following  described 
Restricted  Area. 

RESTRICTIONS  SUMMARY:  Public  use 
activities  on  one  himdred  ninety  (190) 
acres  of  public  land  svirrounding 
American  Flat  Millsite  are  restricted 
andJoT  prohibited. 

The  Restricted  Area  is  described  as 
follows: 

Mt  Diablo  Meridian 

T16N  R21E  Sec.  6,  EViSEV4SEV4; 

SEV4N£V«SEV4  (appx.  30  aciM) 
T16N  R21E  Sec.  7.  NEV4  (appx.  160  acres) 

The  general  public  may  occupy  the 
restricted  lands  during  daylight  hours 
only  (sunrise  to  sunset). 

Motorized  vehicles  must  remain  on 
existing,  well  established  dirt  access 
roads,  lliese  roads  are  not  maintained. 
Use  of  the  roads  is  at  the  discretion  of 
the  users.  Roads  within  the  restricted 
area  are  Open  to  motorized  use  unless 
posted  Closed.  Prohibited  activities 
include:  Use  of  a  weapon  or  firearm  for 
any  purpose  other  th^  the  taking  of 
game  in  accordance  with  State  of 
Nevada  hunting  regulations;  camping; 
campfires;  use  of  firewoiks;  detonation 
of  explosive  devices  or  rockets;  painting 
of  graffi^d  and  possession  of  paint  or 
spray  paint  cans;  use  of  a  motorized 
vehicle  on  a  road  posted  Closed  to  such 
use. 

PURPOSE:  To  provide  for  public  safety 
and  to  preserve  the  remaining  integrity 
of  a  si^ficant  historic  site. 
EFFE<JJIVE  DATES:  The  closure  and 
activity  restrictions  become  effective 
January  21, 1997.  Interested  persons 
may  submit  comments  to  the  Carson 
aty  District  Manager. 

Audiority:  43  CFR  8364— Qosure  and 
RBStriction  Orders;  8365.1-6 — 
Supplementary  Rules  of  Conduct;  8340— Off- 
road  Vehicles;  8341.2— Off-road  Vehicles 
Conditions  of  Use,  Special  Rules.  State  and 
local  laws  and  ordinances  apply  and  may  be 
enforced  by  the  appropriate  auUiorities. 

PENALTY:  Any  person  failing  to  comply 
with  the  closure  order  or  activity 
restrictions  may  be  subject  to 
imprisonment  for  not  more  than  12 


months,  ot  a  fine  in  accordance  with  the 
applicable  provisions  of  18  USC  35  71. 
orooth. 

SUPPLEMENTARY  INFORMATION:  The 
American  Flat  Millsite  is  an  abandoned 
mining  feature  located  within  the 
Virginia  City  National  Historic 
Landmark.  At  the  time  of  its  completian 
in  1922,  it  was  the  largest  concrete  mill 
structiire  in  the  world  utilizing  cyanide 
extraction  processing  of  gold  and  silver 
ore.  When  the  price  of  silver  fell  in 
1927.  all  of  the  machinery  at  the  mill 
was  dismantled.  Neither  the  buildings 
or  the  surrounding  lands  associated 
with  the  millsite  have  been  maintained 
or  utilized  for  mining  for  nearly  fifty 
years.  Structural  soundness  of  the 
millsite  features  is  steadily 
disintegrating  as  a  result  of  natural 
weathering  and  vandalism.  These 
features  and  remncmt  ruins  are  not  safe 
for  pubUc  entry.  The  remaining 
structxires  have  been  determined  eUgible 
for  the  National  Register  of  Historic 
Places. 

The  general  public  is  primarily 
attracted  to  the  millsite  for  its  historic 
and  visual  features. 

Due  to  the  remote  location,  the 
millsite  area  has  become  popular  for 
numerous  undesirable  pubUc  uses  and 
unlawful  activities. 
FOR  FURTHER  INFORMATION  CONTACT: 
John  O.  Singlaub,  District  Manager, 
Carson  City  District,  Bureau  of  Land 
Management,  1535  Hot  Springs  Road, 
Carson  City,  Nevada  89706,  Telephone: 
(702)  885-6000. 

The  closiu«  and  restrictions  do  not 
apply  to  agency,  law  enforcement  or 
emergency  response  persoimel  during 
the  conduct  of  their  official  duties. 

A  map  of  the  closed  area  and 
restricted  public  lands  may  be  obtained 
at  the  contact  address. 

Dated:  December  4, 1996. 
)6ta  O.  Singlaub, 

District  Manager,  Carson  City  District 
(FR  Doc.  96-32296  FQed  12-19-96;  8:45  am] 
BNJJNQ  COOS  4310-HC-M 

[OR-014-07-6350-00;  G7-003q 

Notice  Of  Intent  To  Amend  ttie  Klamath 
Falls  Resource  Area  Resource 
Management  i^lan 

AGENCY:  Bureau  of  Land  Management;'  ' 
Interior. 

SUMMARY:  Tbis  Notice  oflntent  is  to 
advise  the  public  that  the  Klamath  Falls 
Resource  Area,  Bureau  of  Land 
Management  (BLM)  intends  to  consider 
a  proposal  which  would  require 
amending  an  existing  land  use  plan. 
DATES:  The  comment  period  for  this 
proposed  plan  amendment  will 
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commenoe  ofi  Deconber  20. 1996  and 
must  be  submitted  on  or  before  January 
21. 1997. 

FOR  FURTHER  VIFORIIATION  CONTACT:  A. 
Barron  Bail.  Klamath  Falls  Resource 
Area  Manager,  2795  Anderson  Ave. 
Building  25.  Klamath  Falls,  OR  97603. 
Existing  planning  documents  and 
information  are  available  at  the  above 
address  or  by  phone  at  541/883-6916. 
Ckimments  on  the  proposed  plan 
amendmoit  should  be  sent  to  the  above 
address. 

SUPPLBMCNTARY  INFORMATION:  The  BLM 
is  proposing  to  amend  the  Klamath  Falls 
Resource  Area  Resource  Management 
Plan  which  covers  the  management  of 
public  lands  administered  by  the  BLM 
in  Klamath  County,  Oregon.  The 
purpose  of  the  amendment  has  two 
parts.  The  first  is  to  include  the 
following  language  in  the  Land  Tenure 
Adjustments  section  of  the  plan: 
"Where  survey  hiatuses  and 
unintentional  encroachments  on  public 
land  are  discovered  in  the  future  which 
meet  the  disposal  criteria,  the  lands  may 
automatically  be  assigned  2^ne  3  for 
disposal."  Public  lands  in  Zone  3  may 
be  disposed  of  by  sale  or  exchange.  The 
second  part  of  the  amendment  identifies 
approximately  1.5  acres  of  public  land, 
T.  40  S,.  R  6  E.  Section  1  SVi  (metes 
and  bounds),  as  sidtable  for  direct  sale 
pursuant  to  Section  203  of  the  Federal 
Land  Policy  and  Management  Act  of 
1976.  The  existing  plan  does  not 
identify  these  lands  for  disposal  nor 
does  it  allow  BLM  the  option  to  resolve 
survey  hiatuses  and  unintentional 
encroachments  by  selling  pubUc  lands 
that  meet  disposal  criteria. 

The  public  interest  may  be  well 
served  by  sale  of  these  lands.  An 
environmental  assessment  will  be 
prepared,  along  with  the  plan 
amendment,  by  an  interdisciplinary 
team  which  will  analyze  the  impacts  of 
this  proposal  and  a  reasonable  range  of 
alternatives. 

Dated:  December  6, 1996. 
loeTesye. 

Acting  District  Manager. 
(FR  Doc  96-32297  Filed  12-l»-96;  8:45  am) 
saxsM  ooos  ittt  M  r 


National  Park  Sorvic* 

Oanaval  ManaQsmant  Plan  Tumacacoil 
National  Historical  Partq  Notica  of 
AvailabWty  of  Final  Environmantal 
impact  Statomant 

SUMMARY:  Pursuant  to  Section  102(2)(C) 
of  the  National  Environmental  Policy 
Act  of  1969  (P.L  91-190  as  amended), 
the  National  Parle  Service,  Department 


of  the  Interior,  has  prepared  a  final 
environmental  impact  statement 
assessing  the  potential  impacts  of  the 
proposed  General  Management  Plan  for 
Tumacacori  National  Historical  Park, 
Santa  Cruz  County,  Arizcma.  Once 
approved,  the  plan  will  guide  the 
management  of  the  historic  site  over  the 
next  15  years. 

The  final  General  Management  Plan 
and  Environmental  Impact  Statement 
(GMP/EIS)  presents  a  profKwal  and  three 
alternatives  for  the  management;  use, 
and  development  of  Tiunacacori 
National  Historical  Park.  The  Proposed 
General  Management  Plan  provides 
increased  staffing  sufficient  to  extend 
protection  and  interpretation  to  the  two 
new  units.  The  plan  also  includes  a  trail 
(the  mission  trail)  linking  the  three  sites 
that  comprise  the  National  Historical 
Park — Tiunacacori,  Calabazas,  and 
Guevavl — and  the  ultimate  removal  of 
employee  residences  over  known 
archeological  remains  at  Tumacacori.  A 
new  maintenance  facility  wovdd  be 
developed  at  Tumacacori  while  visitor 
facilities  and  an  employee  residence 
would  be  developed  at  Calabazas. 
Guevavi  would  be  accessed  by  guided 
tour  and  by  the  mission  traU. 
Boundaries  at  Tumacacori  and  Guevavi 
would  be  expanded. 

Alternative  A  was  the  proposed  action 
in  the  draft  GMP/EIS.  It  is  similar  to  the 
proposed  plan  but  with  continued 
provisirai  of  park  housing  at  the 
Tiunacacori  unit,  and  a  more  extensive 
development  at  Calabazas.  Alternative  B 
(Minimum  Requirements)  includes  the 
development  of  administrative  faciUties 
at  Tumacacori.  and  access  to  Calabazas 
and  Guevavi  by  guided  tour  and  by  the 
mission  trail.  Boundary  changes  are 
proposed  for  the  Tumacacori  unit_only. 
Alternative  C  (No  Action)  would  ~ 
provide  no  new  visitor  or  administrative 
facilities,  boundary  changes,  or  trail 
linkages.  The  two  new  units,  Guevavi 
and  Calabazas,  would  remain 
unavailable  for  general  public  visitation. 

The  environmental  consequences  of 
the  alternatives  are  fully  documented. 
No  significant  adverse  impacts  are 
anticipated. 

SUPPLEMENTARY  MFORMATKM:  Written 
comments  on  the  general  management 
plan  and  enviromnental  impact 
statement  should  be  directed  to  the 
Superintendent,  Timiacacori  National 
Historical  Park,  P.O.  Box  67, 
Tumacacori,  AZ  85640.  Comments  on 
the  plan  must  be  received  within  30 
days  after  pubUcation  of  a  notice  of 
availability  in  the  Federal  Register  by 
the  Environmental  Protection  Agency. 

Inquiries  on  and  requests  for  copies  of 
the  plan  should  be  directed  to 


Tumacacori  National  Historical  Park, 
address  as  above,  or  by  telephone  at 
(602)  398-2341. 

Dated:  December  11, 1996. 
StanlerT.AAri^ 
FMd  Dinctor,  Pacific  West  Ai^. 
rPR  Doc  96-32314  Filed  12-19-96;  8:45  am] 
CdOf  4»ie-7»-P 


Dayton  Aviation  Harltaga  Commisaion; 
Notica  of  Maating 

summary:  This  notice  sets  the  schedule 
for  the  forthcoming  meeting  of  the 
Dayton  Aviation  Heritage  Commission. 
Notice  of  this  meeting  is  required  under 
the  Federal  Advisory  Committee  Act 
(Public  Law  92-463). 
DATE,  TME,  AM)  ADDRESSES:  Tuesday, 
January  14, 1997,  5:15  p.m.  to  6:30  p.m., 
Innerwest  Priority  Board  conference 
room,  1024  West  Third  Street,  Dayton, 
Ohio  45407. 

This  business  meeting  will  be  open  to 
the  public.  Space  and  facilities  to 
accommodate  members  of  the  public  are 
limited  and  persons  accommodated  on 
a  first-come,  first-served  basis.  The 
Chairman  will  permit  attendees  to 
address  the  Commission,  but  may 
restrict  the  length  of  presentations.  An 
agenda  will  be  available  from  the 
Superintendent,  Dayton  Aviation,  1 
week  prior  to  the  meeting. 
FOR  FURTHER  MFORMATION  CONTACT: 
William  Gibson,  Superintendent, 
Dayton  Aviation,  National  Park  Service, 
P.O.  Box  9280,  Wright  Brothers  Station, 
Dayton,  Ohio  45409,  or  telephone  513- 
225-7705. 

SUPPLEMENTARY  MFORMATION:  The 
Dayton  Aviation  Heritage  Commission 
was  established  by  Public  Law  102—419, 
October  16, 1992. 

Dated:  December  12, 1996. 
WiUiam  W.  Sdieiik. 
Fieid  Dinctor,  Midwest  Field  Area. 
(FR  Doc  96-32312  Filed  12-19-96;  8:45  am) 
SajJNO  OOOC  4S10-7«-^ 


Nlot>rara  Nationai  Scenic  Rivar 
Advisory  Commisaion;  Notica  of 
Maating 

SUMMARY:  This  notice  sets  the  schedule 
for  the  forthcoming  meeting  of  the 
Niobrara  National  Scenic  River 
Advisory  Commission.  Notice  of  this 
meeting  is  required  under  the  Federal 
Advisory  Committee  Act  (Public  Law 
92-463). 

DATE,  TIME,  AND  PLACE:  Tuesday,  January 
15. 1997;  1:30  p.m.,  at  Zion  Lutheran 
Church.  318  East  4th  Street.  Ainsworth, 
Nebraslca.  In  case  of  inclement  weather, 
an  alternate  date  is  set  as  follows: 
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]  date:  Tuesday,  January  21, 1997; 

1:30  p.m.,  Brown  County  Courthoxise, 
148  West  4th  Street,  Ainsworth, 
Nebraska. 

AQENOA:  (1)  Discussion  of  the  counties 
progress  in  developing  a  management 
council  for  the  Niobrara  NSR;  (2) 
Disoission  of  the  hearings  held  in 
Lincoln  on  December  14, 1996, 
regarding  state  assistance;  (3)  The 
opportunity  for  public  comment  and 
proposed  agenda,  date,  and  time  of  the 
next  Advisory  Group  meeting.  The 
meeting  is  open  to  the  public.  Interested 
persons  may  make  oral/written 
presentation  to  the  Commission  or  file 
written  statements.  Requests  for  time  for 
making  presentations  may  be  made  to 
the  Superintendent  prior  to  the  meeting 
or  to  the  Chairman  at  the  beginning  of 
the  meeting.  In  order  to  accomplish  the 
agenda  for  the  meeting,  the  Chairman 
may  want  to  limit  or  schedule  public 
presentations.  The  meeting  will  be 
recorded  for  documentation  and  a 
summary  in  the  form  of  minutes  will  be 
transcribed  for  dissemination.  Minutes 
of  the  meeting  will  be  made  available  to 
the  public  after  approval  by  the 
Commissimi  members.  Copies  of  the 
minutes  may  be  requested  by  contacting 
the  Superintendent.  An  audio  tape  of 
the  meeting  will  be  available  at  the 
headquarters  office  of  the  Niobrara/ 
Missouri  National  Scenic  Riverways  in 
O'NeiU,  Nebraska. 

FOR  FURTHER  MFORMATION  CONTACT: 
Superintendent  Warren  Hill.  Niobrara/ 
Missouri  National  Scenic  Riverways, 
P.O.  Box  591,  O'Neill,  Nebraska  68763- 
0591,  or  at  402-336-3970. 

SUPPLEMENTARY  INFORMATION:  The 
Advisory  Commission  was  established 
by  the  law  that  established  the  Niobrara 
NatlMial  Scenic  River,  Public  Law  102- 
50.  The  purpose  of  the  group,  according 
to  its  charter,  is  to  advise  the  Secretary 
of  the  Inteiior  on  matters  pertaining  to 
the  development  of  a  management  plan, 
and  management  and  operation  of  the 
Scenic  River.  The  Niobrara  National 
Scenic  River  includes  the  40-mile 
segment  from  Borman  Bridge  southeast 
of  Valentine,  Nebraska  to  its  confluence 
with  Chimney  Creek;  and  the  30-mile 
segment  from  the  confluence  with  Rock 
Creek  downstream  to  State  Highway 
137. 

Dated:  DecambOT  12, 1996. 
WilUaai  W.  Sdwnk, 
Field  Director,  Midwest  Field  Ana. 
(FR  Doc.  96-32311  Filed  12-19-96;  8:45  am] 
MLUNO  OOOC  431»^»-P 


Sleeping  Bear  Dunes  National 
Lakaehore  Adviaory  Commission: 
Notioa  of  Masting 

SUMMARY:  This  notice  sets  the  schedttle 
for  the  forthcoming  meeting  of  the 
Sleeping  Bear  Ehmes  National  Lakeshore 
Advisory  Commission.  Notice  of  this 
meeting  is  required  under  the  Federal 
Advisory  Committee  Act  (Public  Law 
92-463). 

DATE,  TIME,  AND  ADDRESSES:  Friday, 
March  21. 1997;  9:30  a.m.  until  12  noon. 
AGENDA:  Sleeping  Bear  Dunes  National 
Lakeshore  Headquarters  Empire, 
Michigan.  The  Chairman's  welcome; 
minutes  of  the  previous  meeting;  update 
on  park  activities;  old  business;  new 
biisiness;  public  input;  next  meeting 
date;  adioumment.  The  meeting  is  open 
to  the  public. 

FOR  FURTHER  INFORMATION  CONTACT: 
Superintendent,  Sleeping  Bear  Dunes, 
Ivan  Miller,  9922  Front  Street,  Empire, 
Michigan  49630;  or  telephone  616-326- 
5134. 

SUPPLBiENTARY  INFORMATION:  The 
Advisory  Commission  was  established 
by  the  law  that  established  the  Sleeping 
Bear  Dunes  National  Lakeshore,  P.L.  91- 
479.  The  purp>ose  of  the  commission, 
according  to  its  charter,  is  to  advise  the 
Secretary  of  the  Interior  with  respect  to 
matters  relating  to  the  administration, 
protection,  and  development  of  the 
Sleeping  Bear  Dunes  National 
Lakeshore,  including  the  estabUshment 
of  zoning  by-laws,  construction,  and 
administration  of  scenic  roads, 
procurement  of  land,  condemnation  of 
commercial  property,  and  the 
preparation  and  implementation  of  the 
land  and  water  use  management  plan. 

Dated:  December  12, 1996. 
WiUiunW.Schsiik, 
Field  Ditector,  Midwest  Field  Area. 
(PR  Doc.  96-32312  Filed  12-19-96;  8:45  ami 
BILUNQ  CODE  4310-7»-P 


DEPARTMENT  OF  JUSTICE 

Antitrust  Division 

United  Stataa  v.  Jacor 
Communications,  btc.  at  ai.; 
Comments  Relating  to  Proposed 
Modified  FinalJudgment  and 
Raaponse  of  United  Stataa  to 
Conunants 

Pursuant  to  the  Antitrust  Procedures 
and  Penalties  Act,  15  U.S.C.  §  16(cHh), 
the  United  States  pubUshed  below  the 
comments  received  on  the  proposed 
Modified  Final  Judgment  in  United 
States  of  America  v.  Jcu:or 
Communication,  Inc.  et  ai.,  Qvil  Action 


C-1-96-757.  filed  in  the  United  States 
District  Court  for  the  Southern  District 
of  Ohio,  together  with  the  Response  of 
the  United  States  to  the  comments. 

Copies  of  the  commoits  and  Response 
are  available  for  inspection  and  copying 
in  Room  215  of  the  U.S.  Department  of 
Jiistice,  Antitrust  Division,  325  7th 
Street,  N.W.,  Washington,  D.C  20530 
(telephone:  (202)  514-2481).  and  at  the 
Office  of  the  Qerk  of  the  United  SUtes 
District  Court  for  the  Southern  District 
of  Ohio.  Copies  of  these  materials  may 
be  obtained  upon  request  and  payment 
of  a  copying  fee. 
Constance  K.  Robinson, 
Director  of  Operations. 

Comments  Relating  to  Proposed 
Modified  Final  Judgm«it  and  Response 
of  United  States  to  Comments 

Piirsuant  to  Section  2(b)  of  the 
Antitrust  Procedures  and  Penalties  Act, 
15  U.S.C.  §  (bHh)  ("APPA").  the  United 
States  of  America  hereby  files  the  public 
comments  it  has  received  relating  to  the 
proposed  Modified  Final  Judgment  in 
this  civil  antitrust  proceeding,  and 
herein  responds  to  the  public 
comments. 

I.  Background 

This  action  was  commenced  on 
August  5, 1996,  when  the  United  States 
filed  a  dvil  antitrust  Complaint  imder 
Section  15  of  the  Clayton  Act,  as 
amended,  15  U.S.C.  §  25,  alleging  that 
the  proposed  acquisition  of  Qticasters, 
Inc.  ("Qticasters")  by  Jacor 
Communication,  Inc.  ("Jacor")  would 
violate  Section  7  of  the  Clayton  Act,  15 
U.S.C.  §  18.  The  complaint  alleges  that 
the  combination  of  these  companies 
would  substantially  lessen  competition 
in  the  sale  of  radio  advertising  time  in ' 
Cincinnati,  Ohio  and  the  surroimding 
areas.  Also  on  August  5,  the  United 
States  filed  a  proposed  Final  Judgment ' 
that  would  allow  the  acquisition  to 
proceed  provided  that  Jacor  divest  the 
assets  of  Cincinnati  radio  station 
WKRQ-FM.  At  the  same  time,  the 
government  filed  a  Competitive  Impact 
Statement  explaining  the  basis  for  the 
Complaint  and  the  provisions  of  the 
proposed  Final  Judgment 

On  September  l6, 1996.  the  United 
States  filed  a  Modified  Filial  Judgment 
with  the  Court  superseding  the  original 
Final  Judgment  The  Modified  Final 
Judgment  clarified  the  obligation  of 
Jacor  imder  Section  IX  of  the  Judgment 
to  file  notice  vdth  the  Department  of 
Justice  for  certain  t3rpes  of  transactiiHis. 
At  the  same  time,  the  United  States  filed 
a  stipulation  in  Mdiich  the  parties 
consented  to  the  entry  of  the  Modffied 
Final  Judgment  after  completion  of  the 
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procedures  required  by  the  APPA.  The 
United  States  published  notice  of  the 
Modified  Final  Judgment  in  the  Federal 
Register  on  September  27, 1996  and  in 
appropriate  newspapers  beginning  on 
September  22, 1996. 

n.  Qmpliance  with  the  APPA 

The  APPA  requires  a  60-day  period 
for  the  submission  of  public  comments 
on  the  proposed  Modified  Final 
Judgment,  15  U.S.C.  §  16(b).  In  this  case, 
the  60-day  comment  period  began  on 
September  27, 1996  and  terminated  on 
November  28, 1996.  During  this  {>eriod. 
the  United  States  received  comments 
from  two  interested  parties.  Sabre 
Communications,  Inc.  and  John  J.  Oezer, 
a  Cindnnati  resident.*  The  United 
States  responds  herein  to  these 
comments.  Upon  publication  in  the 
Federal  Register  of  these  comments  and 
of  this  Response  of  the  United  States  to 
these  comments  piusuant  to  15  U.S.C 
§  16(d)  of  the  APPA,  the  procedures 
requiied  by  the  APPA  prior  to  entry  of 
the  proposed  Modified  Final  Judgment 
will  be  completed.  The  United  States 
will  then  certify  that  the  requirements  of 
the  Tunney  Act  have  been  satisfied  and 
move  for  entry  of  the  proposed  Modified 
Final  Judgment.' 

m.  ReapooBB  to  Public  Camments 

The  United  States  has  reviewed  the 
comments  received  and  believes  that 
neither  one  addresses  the  issue  of 
whether  entry  of  the  proposed  Modified 
Final  Judgment  is  in  the  public  interest. 
We,  however,  summarize  the  comments 
below  and  briefly  respond  to  the  issues 
raised. 

Sabre  Communications,  Inc.  in  its 
comments  contends  that  no  radio 
station  owner  coiild  exercise  market 
power  because  radio  competes  with 
other  forms  of  advertising,  and  because 
only  7%  of  overall  advertising  dollars 
are  spent  on  radio.  As  the  United  States 
discusses  at  length  in  Secticn  D  of  the 
Competitive  Impact  Statement,  radio  is 
a  separate  market  for  antitrust  purposes 
because  it  possesses  unique  qijalities 
compared  to  other  advertising  media. 
Many  Cindnnati  advertisers  would 
consequently  continue  to  purchase 
radio  advertising  even  in  the  fact  of  a  5 
to  10%  price  increase,  evidence  that  a 
radio  station  owner  could  successfully 
raise  advertising  rates  if  it  possessed 
market  power.  Sabre  also  suggested  that 
the  position  taken  by  the  United  States 
in  this  case  contradicted  Congress' 


'  Hmm  canunanto  ara  •ttachad  as  ExhiUU  A  a  B. 

'  Until  theae  events  have  taken  place,  and  the 
United  States  has  certified  that  the  requirements  of 
the  Tunney  Act  have  been  met.  the  Court  should 
not  rule  on  entry  of  the  propoeed  Modified  Final 
Judgment 


intent  in  enacting  the 

Telecommunications  Act  of  1996,  Pub. 

L.  No.  104-104, 110  SUt.  56,  111  (1996), 

^lich  eased  previous  FCC  limits  on 

common  ownership  of  radio  statians. 

Sabre,  however,  ignores  Section 

601(b)(1)  of  the  Act  which  explidtly 

provides  that  "nothing  in  the  Act  *  *  * 

shall  be  construed  to  modify,  impair,  or 

supersede  the  applicability  of  any  of  the 

antitrust  laws."  110  Stat,  at  141  (1996). 

Thus,  Congress  intended  radio  station 

mergers  to  still  be  subiect  to  challenge 

under  the  antitrust  law. 

In  his  comment,  John  J.  Oezer  of 

Cindnnati  urges  the  United  States  not  to 

permit  the  Jacor/Qticasters  merger 

because  it  would  result  in  monopolistic 

control  over  the  content  of  programming 

and  advertising  in  the  Cincinnati  area. 

The  United  States  has,  however, 

evaluated  the  impacts  of  the  Jacor/ 

Gticasters  merger  and  has  challenged  it 

under  the  antitrust  laws.  The  issue 

before  the  Court  is  whether  the 

Modified  Final  Judgment  that  requires 

the  divestiire  of  WUIQ-FM  is  adequate 

to  remedy  the  violations  contained  in 

the  complaint  Mr.  Oezer's  comments  do 

not  address  the  adeqiiacy  of  the 

proposed  relief,  but  raise  issues  about 

other  types  of  media,  such  as  TV  and 

newspapers,  that  are  not  presently 

before  the  Court 

•      i-  * 
IV.  Standard  of  Review 

Pursuant  to  15  U.S.C  16(e),  the 
propoeed  Modified  Final  Judgment 
cannot  be  entered  unless  the  Court 
determines  that  it  is  in  the  public 
interest.  The  focus  of  this  determination 
is  whether  the  relief  provided  by  the 
proposed  Modified  Final  Judgment  is 
adequate  to  remedy  the  antitrust 
violations  alleged  in  the  Complaint. 
United  States  v.  BechteJ  Corp..  648  F.2d 
660,  665-66  (9th  Or.),  cert  denied,  454 
U.S.  1083  (1981),  quoted  with  approval 
in  United  States  v.  Microsoft  Corp.,  56 
F.3d  1448, 1457-58,  see  also  56  F.3d  at 
1459-60  (D.C.  Cir.  1995).  In  the  recent 
Microsoft  dedsion  by  the  United  States 
Court  of  Appeals  fat  the  District  of 
Columbia  Circuit,  which  reversed  the 
district  court's  refusal  to  enter  an 
antitrust  consent  decree  proposed  by  the 
United  States,  the  court  of  appeals  held 
that  the  provision  in  Section  16(e)(1)  of 
the  Timney  Act  allowing  the  district 
court  to  consider  "any  other 
considerations  bearing  up<m  the 
adequacy  of  such  judgment,"  does  not 
authorize  extensive  inquiry  into  the 
conduct  of  the  case.  56  F.3d  at  1458-60. 
The  court  of  appeals  conduded  that 
"Congress  did  not  mean  for  a  district 
judge  to  construct  kis  own  hypothetical 
case  and  then  evaluate  the  decree 
against  that  case."  Id.  To  the  contrary. 


"[tlhe  court's  authority  to  review  the  . 
decree  depends  entirely  on  the 
government's  exerdsing  its 
prosecutorial  discretion  by  bringing  a 
case  in  the  first  place,"  and  so  the 
district  court  "is  only  authorized  to 
review  the  decree  itself,"  not  other 
matters  that  the  government  might  have 
but  did  not  pursue.  Id. 

Under  the  public  interest  standard, 
the  Court's  role  is  limited  to 
determining  whether  the  proposed 
decree  is  within  the  "zone  of 
settlements"  consistent  with  the  public 
interest,  not  whether  the  settlement        "* 
diverges  from  the  Court's  view  of  what 
would  best  serve  the  public  interest. 
United  States  v.  Western  Electric  Co., 
993  F.  2d  1572, 1576  (quoting  United 
States  V.  Western  Electric  Co.,  900  F.2d 
283,  307  (D.C  Or.  1990));  United  States 
V.  Microsoft  Corp..  56  F.3d  at  1460. 
Moreover,  the  Court  should  give  a 
request  for  entry  of  a  proposed  decree 
even  more  defisrence  than  a  request  by 
a  party  to  an  existing  decree  for 
approval  of  a  modification,  for  in 
dealing  with  an  initial  settlement  the 
Court  is  unlikely  to  have  substantial 
familiarity  with  the  market  involved. 
United  States  v.  Microsoft  Corp.,  56  F.3d 
at  1460-61. 

Absent  a  showina  of  t^mipt  {ailuie  of  the 
government  to  discharge  its  duty,  the  Court 
in  making  its  public  interest  finding,  should 
*  *  *  carefully  consider  the  explanations  of 
the  government  in  the  competitive  impact 
statement  and  its  responses  to  comments  in 
order  to  determine  whether  those 
explanations  are  reasonable  imder  tlie 
circumstances. 

United  States  v.  Mid-Amaica 
Dairymen.  Inc.,  1977-1  Trade  Cas. 
1 61,508,  at  71,980  (W.D.  Mo.  1977).  The 
Coiut  may  reject  the  agreement  of  the 
parties  as  to  how  the  public  interest  is 
best  served  only  if  it  has  "exceptional 
confidence  that  adverse  antitrust 
consequences  will  result  *  •  •"  United 
States  V.  Western  Electric  Co..  993  F.2d 
at  1577  (D.C  Cir.).  cart,  denied.  114  S. 
Ct.  487  (1993),  quoted  with  approval  in 
United  States  v.  Microsoft  Corp.,  56  F.3d 
at  1460. 

V.  Conclusion 

After  careful  consideration  of  the 
comments,  the  United  States  continues 
to  believe  that,  for  the  reasons  stated 
herein  and  in  the  Competitive  Impact 
Statisment,  the  proposed  Modified  Final 
Judgment  is  adequate  to  remedy  the 
antitrust  violations  alleged  in  the 
Complaint.  There  has  been  no  showing 
that  the  proposed  settlement  constitutes 
an  abuse  of  the  United  States'  discretion 
or  that  it  is  not  within  the  zone  of 
settlements  consistent  with  the  public 
interest  Therefore,  the  Court  should 
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find  entry  of  the  proposed  Modified 
Final  Judgment  to  be  in  the  public 
interest,  aiter  the  United  States  has 
completed  the  procedures  mandated  by 
the  Tunney  Act  and  moved  for  entry  of 
judgment 

Dated:  Decnnber  5, 1996.  •;. 

Respectfully  submitted, 
Andrew  S.  Cowan, 

Attorney,  Telecommunications  Task  Force, 
U.S.  Department  of  Justice,  Antitrust  Division, 
555  4th  Street.  N.W.,  Room  8104.  Washington, 
D.C.  20001.  (202)  514-5621. 
Edmund  A.  Saigus,  Jr., 
United  States  Attorney. 
Jan  M.  Holtanan, 

Ohio  BariOOl  7949.  Assistant  United  States 
Attorney,  Rm.  220.  Patter  Stewart  Federal 
Courthouse,  5th  &  Walnut  Streets,  Cindnaati. 
Ohio 45202. (513) 684-3711.  .  _  ^_ 

Certificate  of  Service 

I  hereby  certify  that  on  this  date  I 
have  caused  to  be  served  by  first  class 
mail,  postage  prepaid,  orl^  hand,  if  so 
indicated,  a  copy  of  the  foregoing 
Response  to  Piiblic  Comment  upon  the 
following  person,  counsel  for 
defendants  in  the  matter  of  United 
States  of  America  v.  Jacor 
Communications,  Inc..  and  Citicasters, 
Inc. 

Phillip  A.  Proger,  Esquire,  Jones,  I>ay, 
Reavis  &  Pogue,  1450  G  Street,  NW, 
Washington,  D.C.  20005-2088, 
Cotmsel  for  Defendant,  Jacor 
Communications,  Inc.— BY  HAND 

Dated:  December  5, 1996. 
Respectfully  submitted, 
Andrew  S.  Cowan, 

Attorney,  Telecommunications  Task  Force. 
U.S.  Department  of  Justice,  Antitrust  Division, 
555  4th  Street,  N.W.,  Room  8104,  Washington, 
D.C.  20001,  (202)  514-5621. 

Sabre  Commimkaifknis  Inc. 

August  15, 1996. 
Mr.  Dtmald  J.  Russell, 
Chief,  T^ecommunications  Task  Force, 
Antitrust  Division,  U.S  Department  of 
Justice,  Room  8104.  555  Fourth  Street, 
NW.  Washington.  DC  20001. 
Dear  Mr.  Russell:  After  reading  various 
accounts  of  the  Justice  Department's 
investigation  re:  the  Jacor  Broadcasting/ 
Qticasters  acquisition  as  it  applies  to  the 
Qncinnati  market,  I  have  concluded  that  the 
Department  has  made  a  dreadful  decision 
probaUy  because  it  failed  to  grasp  the 
essence  of  the  advertiaing  bu^ess  and 
arrived  at  faulty  conclusions  after  comparing 
apples  to  oranges. 

Obviously  the  Department  is  concerned 
about  a  monopoly,  but  in  this  case,  monopoly 
is  impossible.  Please  note  that,  while  it  is 
tme  that  the  purchase  of  radio  advertising  is 
often  decided  by  detemining  specific 
demographic  groups  reached  by  individual 
stations,  it  is  also  fact  that  radio  captures 
only  7%  of  all  advertising  dollars  (in  a 


typical  US  market,  the  local  newspaper 
annually  generates  more  revenue  trcun 
classified  ads  than  that  revenue  generated  by 
all  of  the  radio  stations  combined).  This 
means  that  93%  of  all  advertising  dollars  are 
spent  elsewhere.  Advertisers  have  a 
multitude  of  choices  other  than  a  couple  of 
radio  stations,  among  them,  newspaper, 
newspaper  inserts,  magazines,  penny  saven, 
specialty  publications,  TV  (also  vaiy 
demographically  specific],  cable  (much 
different  from  broadcast  TV],  billboards, 
direct  mail  [again,  very  demographically 
specific],  matchbook  covere  and  other 
specialty  itrans,  other  radio  stations,  etc  And 
advertisere  use  those  media  (not  radio),  and 
spend  93%  of  their  dollars  doing  it.  By  the 
way,  don't  tell  any  of  the  "other"  media  that 
they  ".  .  .  lack .  .  .  ability  to  provide 
efficient  targeting."  Each  believes  that  they 
provide  efficiency  better  than  radio  or  any  of 
the  others,  and  they  passionately  present  that 
case  to  advertisen  every  day.  AU  in  the  spirit 
of  true  competition! 

Radio  a  monopoly?  Under  no 
circumstances!  Even  though  there  are  over 
10,000  commercial  radio  stations  in  the 
United  States,  the  pure  fact  is  that  if  one 
person  owned  every  one  of  them,  that  peraoa 
still  could  never  achieve  a  monopoly  over 
either  the  spending  of  advertising  dollars  or 
the  opportunity  for  the  advertiser  to  reach 
consumers  in  any  of  the  various  demographic 
groups.  That  is  unless  7%  of  something  has 
suddenly  become  a  monopoly.  Anyway,  the 
topic  is  moot  because  ovming  all  radio 
stations  in  any  given  market  is  not  only 
impractical,  it  is  against  the  law. 

I  would  suggest  that  if  the  Department  ts 
truly  interested  in  investigating  advertising 
monopolies  it  should  investigate  the 
newspaper  business.  Almost  every  market  in 
our  country  has  only  one  newspaper  thereby 
giving  every  potential  newspaper  advertiser 
no  choice.  Where  I  went  to  school,  we  were 
taught  that  one  was  the  ultimate  monopoly 
and  monopoly  meant  no  choice. 

My  recommendation  is  that  the  Justice 
Department  spend  some  time  learning  about 
the  advertising  business  and  the  fierce 
competition  that  exists  between  the  media. 
The  result  of  that  effort  will  be  a  clear 
imderstanding  that,  given  radio's  tiny  piece 
of  the  advertising  pie  and  the  multitude  of 
choices  ofiiBred  to  the  advertiser,  monopoly  is 
impossible  and  that,  in  this  instance,  the 
Congress  of  the  United  States  and  the  Federal 
Communications  Commission  have  got  it 
right 

Respectfully, 
Paul  H.  Rothfuss, 
President,  Sabre  Omununications,  Inc. 

Mr.  Donald  J.  Russell, 

Chief,  Telecommunications  Task  Force, 
Antitrust  Div.,  Department  of  Justice, 
Room  8104,  555  Fourth  StN.W.. 
Washington,  D.C.  20001. 
Dear  Sir 

Re.  civil  suit  no.  C-1-97-757. 

We  think  that  jrou  should  be  made  aware 
that  the  citizens  in  Cincinnati,  Hamilton 
County,  and  the  Tristate  area  in  southwest 
Ohio  are  finding  it  more  and  more  difficult 
to  get  unbiased  news  and  programming  on 
radio,  TV,  and  newspapecs.  Ci  tlie  two  daily 


Cincinnati  newspapers,  one  is  owned  by  the 
other.  Jacor  Communications  already  owns 
and  puts  Mr.  Michael's  "Qavor"  on  several 
local  radio  stations.  Three  majar  TV  stations 
are  affiliated  with  networics  which  are  owned 
by  other  corporate  giants.  WLW-TV,  ch.  5  is 
tlie  local  NBC  affiliate.  NBC  is  owned  by  G.E. 
Co.  and  we  seldom  hear  anything  negative 
about  G.E  products,  espedally  Jet  Airciaft 
engines,  even  if  there  is  news. 

Advertising  in  the  electronic  media  is 
becoming  unbearable.  In  the  past,  programs 
were  separated  by  a  respectable  ntmiber  ot 
informative  commercials.  Today,  loud, 
hectic,  demanding  commercials  are  separated 
by  brief  segments  of  programs  lasting  only  3 
to  5  minutes. 

Indepth  neMrs  lasting  more  than  90  seconds 
is  available  only  on  PBS,  and  our  very  own 
government  is  trying  to  abolish  PBS!!  Please 
don't  compound  the  abusive  assault  on  our 
radio  listening  senses  by  allowing  )aoor  to 
swallow  up  Citicasters  Inc.,  thus  giving  Jacor 
a  near  monolistic  control  over  program 
content  and  advertising  in  our  Tristate  area, 
with  a  population  of  about  2  million  people. 

To  illustrate  how  controlled  the  local  news 
already  is.  about  6  months  ago  we  were 
active  in  a  local  tax  issue  and  our  group, 
which  bad  the  backing  of  a  large  numbwr  of 
petitionera  could  not  get  equal  news  coverage 
on  any  of  the  ne%v8  media  unless  we  paid  tot 
it  The  opposing  side,  bvored  by  the  news 
media,  got  free  "news  bits"  every  day,  giving 
the  voters  one  side  of  the  issues  of  a  very 
controversial  tax. 

Please  deny  this  monopolistic  acquisition 
an  keep  healdiy  competition  alive. 

Respectfully  youre, 
Jcdm  J.  Oeaer, 

K.  5050  Miami  Road,  Indian  Hill,  Cirtdnnati, 
Ohio  45243. 

(FR  Doc  96-32339  FUed  12-19-96;  8:45  am] 
ooec  44is-«t-ai 


Notioe  Pursuant  to  the  National 
Cooperative  naeearch  and  Production 
Act  of  1993— Biotechnology  nesearch 
and  Davaiopmont  Corporation 
rBRDC") 

Notice  is  hereby  given  that,  on 
December  6, 1996,  pursuant  to  Section 
6(a)  of  the  National  Cooperative 
Research  and  Production  Act  of  1993, 
15  U.S.C.  §4301  et  seq.  ("the  Act"), 
Biotechnology  Research  and 
Development  Corporation  ("BRDC') 
filed  written  notifications 
simultaneously  wdth  the  Attorney 
General  and  the  Federal  Trade 
Commission  disclosing  certain 
supplemental  and  additional 
information  regarding  (1)  the  identities 
of  the  parties  to  BRDC  and  (2)  the  nature 
and  objectives  of  BRDC  The 
notifications  were  filed  for  the  ptupose 
of  extending  the  Act's  provisions 
limiting  the  recovery  of  antitrust 
plaintifis  to  actual  damages  \mder 
specified  circumstances.  Hewlett 
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Packard  Company,  Palo  Alto.  CA.  plana 
to  withdraw  «0Bctive  May  14, 1997. 

On  November  1, 1990?BRDC  issued  to 
McDonald's  Corporation  and 
McIDonald's  purchased  from  BKOC. 
653^/S  shares  of  common  stock,  without 
par  value,  of  BRDC.  Simultaneously, 
with  the  issuance  and  purchase  of  the 
shares  of  the  common  stock.  BKDC  and 
McDonald's  entered  into  an  Agpsement 
to  be  Bound  by  BRDC  Master  Agreement 
whereby  McDonald's  agreed  to  be 
bound  by  the  terms  and  conditicms  of 
the  BRDC  Master  Agreement  effective  as 
of  June  10, 1988,  by  and  among  BRDC 
and  its  common  stockholders. 
McDonald's  has  the  rights  set  forth  in 
the  BRDC  Master  Agreement  in  all 
project  technology  made,  discovered, 
conceived,  developed,  learned,  or 
acquired  by  or  on  behalf  of  BRDC  in 
connection  with,  or  arising  out  of  or  as 
the  resiilt  of,  a  research  project  in 
existence  while  McDonald's  is  a 
common  stockholder  of  BRDC. 

No  other  changes  have  been  made  in 
either  the  membership  or  planned 
activity  of  the  group  research  project. 
Membership  in  this  group  research 
project  remains  open,  and  BRDC  intends 
to  file  additional  written  notification 
disclosing  all  changes  in  membership. 

On  April  12, 1988,  BRDC  filed  its 
original  notification  pursuant  to  Section 
6(a)  of  the  Act.  The  Department  of 
Justice  published  a  notice  in  the  Federal 
Register  pursuant  to  Section  6(b)  of  the 
Act  on  May  12,  1988,  53  FR  16919.  The 
last  notification  was  filed  August  6, 
1996.  A  notice  was  published  in  the 
Federal  Register  on  August  28. 1996. 61 
FR  44347. 


Director  of  Operations,  Antitrust  Division. 
[FR  Doc.  96-32341  Filed  12-l»-g6:  8:45  am) 
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Notice  Pursuant  to  the  National 
Cooperative  Research  and  Production 
Act  of  1993 — Seagate  Technology,  Inc., 
Advanced  Research  Corporation, 
hnation  Corp.,  and  Storage  Technology 
Corporatton 

Notice  is  hereby  given  that,  on 
November  20,  1996,  pursuant  to  Section 
6(a)  of  the  National  Cooperative 
Research  and  Production  Act  of  1993. 
15  U.S.C.  §4301  et  seq.  ("the  Act"), 
Seagate  Technology,  Inc.,  Advanced 
Research  Corporation,  Imation  Corp., 
and  Storage  Technology  Corporation  has 
filed  written  notifications 
simultaneously  with  the  Attorney 
General  and  the  Federal  Trade 
Commission  disclosing  (1)  the  identities 
of  the  parties  and  (2)  the  nature  and 
objectives  of  the  venture.  The 


notifications  were  filed  fior  the  purpose 
of  invoking  the  Act's  provisions  limiting 
the  recovery  of  antitrust  plaintiff  to 
actual  damages  under  specified 
circumstances.  Pursuant  to  Section  6(b) 
of  the  Act,  the  identities  of  the  parties 
are:  Seagate  Technology.  Inc.,  Santa 
Maria,  CA;  Advanced  Reeeardi 
Corporation.  Minneapolis.  MN;  Imation 
Corp.,  Oakdale,  MN;  and  Storage 
Techncdogy  Corporation,  Louisville,  CO. 
The  general  area  of  planned  activity  is 
to  develop  technologies  for  a  small, 
reliable,  low  cost,  high  bandwidth,  high 
capacity.  Cast  access  tape  recorder  and 
cartridge  media. 
Constanoa  K.  Sotafaisoa, 
Director  of  Operations,  Antitrust  Division. 
(FR  Doa  96-32340  Filed  12-19-96;  S:45  am] 
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DEPARTMENT  OF  LABOR      ^       , 

Bureau  of  Intematlonal  Labor  Affairs; 
U.S.  National  Administrative  Office; 
National  Advisory  Committee  for  the 
North  American  Agreement  on  LatMr 
Cooperation;  Notice  of  Open  Meeting 

agency:  Office  of  the  Secretary,  Labor. 
action:  Notice. 

SUMMARY:  Pursuant  to  the  Federal 
Advisory  Committee  Act  (Pub.  L.  94^ 
463),  the  U.S.  National  Administrative 
Office  (NAO)  gives  notfbe  of  a  meeting 
of  the  National  Advisory  Committee  for 
the  North  American  Agreement  on 
Labor  Cooperation  (NAALC),  which  was 
established  by  the  Secretary  of  Labor. 

The  Committee  was  established  to 
provide  advice  to  the  U.S.  Department 
of  Labor  on  matters  pertaining  to  the 
implementation  and  further  elaboration 
of  tiie  labor  side  accord  to  the  North 
American  Free  Trade  Agreement 
(NAFTA).  The  Committee  is  authorized 
under  Article  17  of  the  NAALC. 

The  Committee  consists  of  12 
independent  representatives  drawn 
from  among  labor  organizations, 
business  and  industry,  and  educational 
institutions. 

DATES:  The  Committee  will  meet  on 
January  13, 1997  from  9:30  a.m.  to  S:00 
p.m. 

ADDRESSES:  U.S.  Department  of  Labor, 
200  Constitution  Avenue,  NW.,  Room 
S-2217,  Washington,  DC  20210.  The 
meeting  is  open  to  the  public  on  a  first- 
come,  first  served  basis. 
FOR  RJRTNER  MFORMATKM  CONTACT: 
Irasema  Garza,  Designated  Federal 
Officer,  U.S.  NAO.  U.S.  Bureau  of 
International  Labor  Afiiirs.  U.S. 
Department  of  Labor,  200  Constitution 
Avenue.  NW..  Room  G-4327. 


Washington,  DC  20210.  Telephone  202- 
501-6653  (this  is  not  a  toll  fine  number). 
8UPPUEMENTARY  MFORMATKM:  Please 
refer  to  the  notice  published  in  the 
Federal  Registar  on  December  15, 1994 
(59  FR  64713)  for  supplementary 
information. 

Signed  at  Washington,  DC  on  December  16, 
1996. 
Iraaaau  T.  Gana. 

Secretary,  US.  National  Administrative 

Office. 

[FR  Doc.  96-32366  Filed  12-19-«6;  8:45  am] 
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Employment  Standarda  Adminiatration 
Wage  and  Hour  Dhrialon 

Minimum  Wages  for  Federal  and 
Federally  Assisted  Construction; 
General  Wage  Determination  Decisions 

General  wage  determination  decisions 
of  the  Secretary  of  Labor  are  issued  in 
accordance  with  applicable  law  and  are 
based  on  the  iniormation  obtained  by 
the  Department  of  Labor  from  its  study 
of  local  wage  conditions  and  data  made 
available  fit>m  other  sources.  They 
specify  the  basic  hourly  wage  rates  and 
fringe  benefits  which  are  determined  to 
be  prevailing  for  the  described  classes  of 
laborers  and  mechanics  employed  on 
construction  projects  of  a  similar 
character  and  in  the  localities  specified 
therein. 

The  determinations  in  these  decisions 
of  prevailing  rates  and  fringe  benefits 
have  been  made  in  accordance  with  29 
CFR  Part  1 ,  by  authority  of  the  Secretary 
of  Labor  pursuant  to  the  provisions  of 
the  Davis-Bacon  Act  of  March  3, 1931. 
as  amended  (46  Stat.  1494,  as  Anended. 
40  U.S.C.  276a)  and  of  other  Federal 
statutes  referred  to  in  29  CFR  Part  1, 
Appendix,  as  well  as  such  additional 
statutes  as  may  from  time  to  time  be 
enacted  containing  provisions  for  the 
payment  of  wages  determined  to  be 
prevailing  by  the  Secretary  of  Labor  in 
accordance  with  the  Davis-Bacon  Act. 
The  prevailing  rates  and  fringe  benefits 
determined  in  these  decisions  shall,  in 
accordance  with  the  provisions  of  the 
foregoing  statutes,  constitute  the 
minimum  wages  payable  on  Federal  and  . 
federally  assisted  construction  projects 
to  laborers  and  mechanics  of  the 
specified  classes  engaged  on  contract 
work  of  the  charactw  and  in  the 
localities  described  therein. 

Good  cause  is  hereby  found  for  not 
utilizing  notice  and  public  comment 
procedure  thereon  prior  to  the  issuance 
of  these  determinations  as  prescribed  in 
5  U.S.C.  553  and  not  providing  for  delay 
in  the  effective  date  as  prescribed  in  th^ 
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section,  because  the  necessity  to  issue 
cunent  construction  industry  wage 
determinations  frequently  and  in  large 
volume  causes  procedures  to  be 
impractical  and  contrary  to  the  public 
interest.* 

General  wage  determination 
decisions,  and  modifications  and 
supersedes  dedsicns  thereto,  contain  no 
expiration  dates  and  are  effective  from 
their  date  of  notice  in  the  Federal 
Register,  or  on  the  date  written  notice 
is  received  by  the  agency,  whichever  is 
earlier.  These  decisions  are  to  be  used 
in  accordance  with  the  provisions  of  29 
CFR  Parts  1  and  5.  Accordingly,  the 
applicable  decision,  together  with  any 
modifications  issued,  must  be  made  a 
part  of  every  contract  for  performance  of 
the  described  woric  within  the 
geographic  area  indicated  as  required  by 
an  applicable  Federal  j)revailing  wage 
law  and  29  CFR  Part  5.  The  wage  rates 
and  fringe  benefits,  notice  of  which  is 
published  herein,  and  which  are 
contained  in  the  Government  Printing 
Office  (GPO)  document  entitled 
"General  Wage  Determinations  Issued 
Under  The  £)avis-Bacon  And  Related 
Acts,"  shall  be  the  minimum  paid  by 
contractors  and  subcontractors  to 
laborers  and  mechanics. 

Any  person,  organization,  or 
governmental  agency  having  an  interest 
in  the  rates  determined  as  prevailing  is 
encouraged  to  submit  wage  rate  and 
fringe  benefit  information  for 
con^deration  by  the  Department. 
Further  information  and  self- 
explanatory  forms  for  the  purpose  of 
submitting  this  data  may  be  obtained  by 
writing  to  the  U.S.  Department  of  Labor, 
Emplojrment  Standards  Administration, 
Wage  and  Hour  Division,  Division  of 
Wage  Determinations,  200  Constitution 
Avenue,  NW.,  Room  S-3014, 
Washington,  DC  20210.  - 

New  General  Wage  DeterminetioB 
Dacisions 

The  nimiber  of  the  decisions  added  to 
the  Government  Printing  Office 
document  entitled  "General  Wage 
Determinations  Issued  Under  the  Davis- 
Bacon  and  related  Acts"  are  listed  by 
Volume  and  States: 

Vo/iune/V  .  •  •  * 

Illinois 
ILg60070  (Dec.  20. 1996) 

Modificatioiis  to  General  Wage     ' 
Determination  Decisions 

The  number  of  decisions  listed  in  the 
Government  Printing  Office  docimient 
entitled  "General  Wage  Determinations 
Issued  Under  the  Davis-Bacon  and 
Related  Acts"  being  modified  are  listed 
by  Volume  and  State.  Dates  of 


publication  in  the  Federal  Regiatwr  are 
in  parentheses  following  the  dedsioos 
being  modified. 

Volume  I 

Massachusetts 

MAgeoOOl  (Mar.  15, 1990) 

MA960002  (Mar.  IS,  1996) 

MA960003  (Mai.  15. 1996) 

MA960005  (Mar.  15, 1996) 

MA960006  (Mar.  IS,  1996) 

MA960007  (Mar.  IS,  1996) 

MA96000g  (Mar.  IS,  1996) 

MA960014  (Mar.  15, 1996) 

MA960015  (Mar.  15, 1996) 

MA960017  (Mar.  15. 1996) 

MA960018  (Mar.  IS,  1996) 

MA960019  (Mar.  15, 1996) 
New  Hampshire 

NH960001  (Mar.  IS,  1996) 

NH960005  (Mar.  15, 1996) 

NH960007  (Mar.  IS,  1996) 

NH960008  (Mar.  IS,  1996) 
NewYori: 

h4Y9600O4  (Mar.  15,  1996) 

NY960008  (Mar.  15, 1996) 

NY9e0011  (Mar.  15, 1996) 

NY960018  (Mar.  15, 1996) 

NY960020  (Mar.  15, 1996) 

NY960026  (Mar.  15, 1996) 

NY960031  (Mar.  IS,  1996) 

NY960032  (Mar.  IS.  1996) 

NY960037  (Mar.  IS,  1996) 

NY960040  (Mar.  15, 1996) 

NY960042  (Mar.  15, 1996) 

NY960073  (Mar.  15, 1996) 

NY960075  (Mar.  IS,  1996) 

V<dume  U 

Pennsylvania 

PA960031  (Mar.  IS,  1996) 
Viiginia 

VA960001  (Mar.  15. 1996) 

VA960016  (Mar.  IS,  1996) 

Volume  m 

South  Carolina 
SC960023  (Mar.  15. 1996) 

Volume  IV 

Illinois 

IL9eO001  (Mar.  15, 1996) 

IL960007  (Mar.  15, 1996) 

IL960016  (Mar.  15, 1996) 

IL960017  (Mar.  15, 1996) 

IL960019  (Mar.  15, 1996)    « 

IL960066  (Mar.  15. 1996) 
Indiana 

IN960003  (Mar.  15, 1996) 
Michigan 

Mig60003  (Mar.  IS,  1996) 

MI960063  (Mar.  15, 1996) 

Vohune  V 

Iowa 
IA960004  (Mar.  15. 1996) 
IA960019  (Mar.  15, 1996) 

Volume  VI 

California 
CA960001  (Mar.  15, 1996) 
CA960002  (Mar.  15, 1996) 
CA960028  (Mar.  15, 1996) 
CA960031  (Mar.  15, 1996) 
CA960032  (Mar.  15, 1996) 
CA960033  (Mar.  15. 1996) 
CA960034  (Mar.  15, 1996) 


CA960035  (Mar. 
CA960036  (Mar. 
CA960037  (Mar. 
CA960038  (Mar. 
CA960039  (Mar. 
CAg60040  (Mar. 
CA960053  (Apr. 
CA960054  (Apr. 
CA960056  (Apr. 
CA9600S7  (AfV. 
CA960058  (Apr. 
CA9600Sg  (Apr. 
CA960060  (Apr. 
CA960061  (Apr. 
CA960062  (Apr. 
CA960063  (Apr. 
CA960065  (Apr. 
CA960066  (Apr. 
CA960067  (Apr. 
CA960069  (Apr. 
CA960070  (Apr. 
CA960071  (Apr. 
CA960072  (Apr. 
CA96O073  (Apr. 
CA960074  (Apr. 
CA960076  (Apr. 
CA96O078  (Apr. 
CA960081  (Apr. 
CA960082  (Apr. 
CA960084  (Apr. 
CA960085  (Apr. 
CA960087  (Apr. 
CA960088  (Apr. 
CA960089  (Apr. 
CA960090  (Apr. 
CA960092  (Apr. 
CA960093  (Apr. 


15, 1996) 
15. 1996) 
15. 1996) 
15, 1996) 
15. 1996) 
15, 1996) 
12,  1996) 
12, 1996) 
12, 1996) 
12, 1996) 
12. 1996) 
12, 1996) 
12, 1996) 
12, 1996) 
12, 1996) 
12, 1996) 
12, 1996) 
12, 1996) 
12, 1996) 
12. 1996) 
12, 1996) 
12,1996) 
12. 1996) 
12, 1996) 
12, 1996) 
12.1996) 
12, 1996) 
12. 1996) 
12. 1996) 
12. 1996) 
12. 1996) 
12,  1996) 
12, 1996) 
12, 1996) 
12. 1996) 
12. 1996) 
12.1996) 


General  Wage  Determinatifm 
PnUication 

General  wage  determinations  issued 
under  the  Davis-Bacon  and  related  Acts, 
including  those  noted  above,  may  be 
found  in  the  Government  Printing  Office 
(GPO)  document  entitled  "General  Wage 
Determinations  Issued  Under  The  Davis- 
Bacon  and  Related  Acts."  This 
publication  is  available  at  each  of  the  50 
Regional  Government  Depository 
Libraries  and  many  of  the  1,400 
Government  Depository  Libraries  across 
the  coxmty. 

The  general  wage  determinations 
issued  imder  the  Davis-Bacon  and 
related  Acts  are  available  electronically 
by  subscription  to  the  FedWorld 
Bulletin  Board  System  of  the  National 
Tedmical  Information  Sovice  (NTIS)  of 
the  U.S.  Department  of  Commerce  at 
(703)  487-4630. 

Hard-copy  subscriptions  may  be 
purchased  from:  Superintmdeait  of 
Documents,  U.S.  Government  Printing 
Office,  Washingtcm.  D.C.  20402.  (202) 
512-1800. 

When  ordering  hard-copy 
8ubscription(s].  be  sure  to  specify  the 
State(s)  of  interest,  since  subscriptions 
may  be  ordered  for  any  or  all  of  the  six 
separate  volumes,  arranged  by  State. 
Subscriptions  include  an  annual  edition 
(issued  in  Janiiary  or  February)  whidi 


67350 


Federal  Regirter  /  Vol.  61,  No.  24C  /  Friday,  December  20,  1996  /  Notices 


includes  all  current  general  wage 
detenninatlons  for  the  States  covered  by 
each  volume.  Throughout  the  remainder 
of  the  year,  regular  weekly  updates  are 
distributed  to  subscribers. 

Signad  at  Washington.  DC  this  13th  Day  of 
Decmnber  1996. 

PfalUpJ.GloBB, 

Chief,  Branch  of  Construction  Wage 

Determinations. 

(FR  Doc.  96-31963  Filed  12-19-46;  St4S  am] 

I  OODE  4»1«-I7-M  '-V 


BurMu  of  Labor  Statistics 
Propossd  CoUsctlon;  Cofflmsnt 


action:  Notice. 


SUMMARY:  The  Department  of  Labor,  as 
part  of  its  continuing  effort  to  reduce 
paperwork  and  respondent  burden, 
conducts  a  preclearance  consultation 
program  to  provide  the  general  public 
and  Federal  agencies  with  an 
opportunity  to  ctanment  on  proposed 
and/or  continuing  collections  of 
information  in  accordance  with  the 
Paperwork  Reduction  Act  of  1995 
(PRA95)  [44  U.S.C.  3506(c)(2)(A)].  This 
program  helps  to  ensure  that  requested 
data  can  be  provided  in  the  desired 
format,  reporting  burden  (time  and 
financial  resources)  is  minimized, 
collection  instruments  are  clearly 
imderstood.  and  the  impact  of  collection 
requirements  on  respondents  can  be. 
assessed  properly.  Currently,  the  Bureau 
of  Labor  Statistics  (BLS)  is  soliciting 
comment  concerning  the  proposed 
reinstatement  of  the  "Work  Schedules 
Supplement  to  the  Current  Population 
Survey." 

A  copy  of  the  proposed  information 
collection  request  (ICR)  can  be  obtained 
by  contacting  the  individual  listed 
below  in  the  addressee  section  of  this 
notice. 

DATES:  Written  comments  must  be 
submitted  to  the  office  listed  in  the 
addressee  section  below  oa  or  before 
February  18, 1997. 

The  Bureau  of  Labor  Statistics  is 
particularly  interested  in  comments 
which: 

•  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
hinctions  of  the  agency,  including 
whether  the  iiJormation  will  have 
practical  utility; 

•  Evaluate  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  asstunptions  used: 


•  Enhance  the  quality,  utility,  and 
clarity  of  the  inloimation  to  be 
collected:  and  '  ^" 

•  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  informiltion  technology, 
e.g.,  permitting  electronic  submissions 
of  responses. 

ADDRESSES:  Send  comments  to  Karin  G. 
Kurz.  BLS  Qearance  Officer,  Division  of 
Management  Systems,  Bvu«au  of  Labor 
Statistics.  Room  3255,  2  Massachusetts 
Avenue,  N.E.,  Washington,  DC  20212. 
Ms.  Kurz  can  be  reached  on  (202)  606- 
762B  (this  is  not  a  toll  free  number). 

SUPPLEMBTTARY  MFORMATION     ',     '      ,    , 

L  Background 

The  Current  Population  Survey  (CPS) 
has  been  the  principal  soiuce  of  the 
official  Government  statistics  on 
employment  and  imemplojrment  for 
over  50  years.  Over  the  past  several 
decades,  the  economy  of  the  United 
Stats  has  been  imdergoing  a 
fandamental  restructuring.  Advances  in 
computer  and  communications 
technology  increasingly  have  enabled 
some  workers  to  perform  part  or  all  of 
their  woric  at  home.  The  growth  of  this 
phenomenon  represents  an  important 
development  in  this  country's  labor 
markets.  This  supplement  will  provide 
a  comprehensive  and  objective  set  of 
data  about  telecommuting,  work  at 
home,  and  work  in  home-based 
businesses,  as  well  as  valuable  new 
information  on  work  schedules.  The 
work  schedules  supplement  will      .- 
provide  information  on  the  work 
schedules  of  employed  persons,  that  is, 
the  beginning  and  ending  times  of  work, 
type  of  shift  worked,  and  calendar  days 
woriwd.  It  also  will  provide  information 
about  employed  persons  who  work  at 
home. 

n.  Current  Actions   .•-•  ' 

Woik  schedule  supplements  have 
been  conducted  since  the  19708. 
Questions  on  home-based  work  were    " 
included  in  May  1985  and  again  in  May 
1991.  Due  to  changes  in  the 
questionnaire,  however^work  at  home 
data  for  1991  were  not  comparable  to 
data  from  the  1985  siuvey.  While  the 
1991  supplement  has  provided  a 
valuable  source  of  data  on  work 
schedules  and  work  at  home,  it 
furnishes  no  information  on  trends  in 
work  at  home.  A  key  purpose  of  the  May 
19976  collection  is  to  provide  a  point  of 
comparison.  This  will  enable  the  BLS 
and  athet  researchers  to  examine  the 


dianges  in  woric  schedules  and  work  at 
home  that  are  taking  place  over  time. 

Type  of  Review:  Reinstatement,  with 
change,  of  a  previously  approved 
collection  for  which  approval  h«f 
expired. 

Agency:  Bureau  of  Labor  Statistics. 

Title:  May  1997  Work  Schedules 
Supplement  to  CPS. 

OMB  Number:  1220-0119. 

Affected  Public:  Individuals. 

Total  Respondents:  48,000 
households. 

Frequency:  Monthly. 

Total  Responses:  48,000  households. 

Avemge  Time  Per  Response:  4.5 
Minutes. 

Estimated  Total  Burden  Hours:  3.600 
Hours. 

Total  Burden  Cost  (capital/startup): 
SO 

Total  Burden  Cost  (operating/ 
maintenance):  $0.  ~ 

Conunents  submitted  in  response  to 
this  notice  will  be  summarized  and/or 
included  in  the  request  for  Office  of 
Management  and  Budget  approval  of  the 
information  collection  request;  they  also 
will  become  a  matter  of  public  record. 

Signed  at  Washington,  D.C,  this  16th  day 
of  December,  1996. 

W.  Stuart  Rust.  Jr., 

Acting  Chief,  Division  of  Management 

Systems,  Bureau  of  Labor  Statistics. 

(FR  Doc.  96-32365  Filed  12-19-96;  8:45  am] 

HLLMQ  COOC  4610-44-lt 


NATIONAL  SaENCE  FOUNDATION 

Proposed  Collsction:  Comment 
Request 

Title  of  Collection:  PvbUc 
Understanding  of  and  Attitudes  Toward 
Science  and  Technology. 

In  compUance  with  the  requirement 
of  Section  3508(c)(2)(A)  of  the 
Paperwcnk  Reduction  Act  of  1995  for 
opporttmity  for  public  comment  on 
proposed  data  collection  projects,  the 
National  Science  Foundation  (NSF) 
pubUshes  periodic  siunmaries  of 
proposed  {Hojects.  To  request  more 
information  on  the  proposed  project  or 
to  obtain  a  copy  of  the  data  collection 
plans  and  instruments,  call  the  NSF 
Reports  Clearance  Officer  on  (703)  306- 
1243. 

Comments  are  invited  on:  (a)  Whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility,  (b)  the  acciuacy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information,  (c) 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
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collected,  and  (d)  ways  to  minimiwt  the 
biiiden  of  the  collection  of  infonnation 
on  respondents,  including  through  the 
use  of  automated  data  collection 
techniques  and  other  forms  of 
information. 

Proposed  Project:  Study  of  the  Public 
Understanding  of  and  Attitudes  towrard 
Scimce  and  Technology — New— A 
telephone  survey  of  approximately 
2,000  adults  aged  18  and  over.  The 
proposed  survey  continues  a  series  of 
national  siuveys  of  public 
understanding  of  and  attitudes  toward 
science  and  technology  that  began  in 
1972  and  is  used  in  the  preparation  of 
a  chapter  in  the  Science  and 
Engineering  IndicatcRs  reports  by  the 
National  Science  Board,  as' mandated  by 
Section  4(jKl)  of  the  National  Science 
Foundation  Act  of  1950,  as  amended. 
The  Science  and  Engineering  Indicators 
report  and  the  chapter  on  public 
understanding  and  attitinies  are  widely 
used  by  planners  and  program 
development  staff  in  federal  and  state 
agencies,  imiversities,  research  centers, 
and  tiTniliir  institutions  and  by 
journalists  and  other  individuals 
seeking  to  communicate  with  the  public 
conconing  science  and  technology. 

The  average  bxuden  per  respondent  is 
estimated  to  be  22  minutes,  producing 
a  total  burden  of  733  hoius  for  the 
complete  study. 

Send  comments  to  Horman  Fleming. 
Division  of  Contracts  Policy  and 
Oversight,  National  Science  Foundation, 
4201  Wilson  Boulevard,  Arlington,  VA 
22230.  Written  comments  should  be 
received  by  February  17, 1997. 

Dated:  December  17, 1996. 
HmaaB  G.  Flaaing. 

Reports  Clearance  Officer. 

[FR  Doc.  96-32318  Filed  12-19-96: 6:45 
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DocunMnts  Containing  Reporting  or 
RocordkMping  Roqulrwnonts:  Notico 
of  Psnding  Submittal  to  tho  Offtoo  of 
Managwnont  and  Budgt  (OMB)  for 
Roview 

AQENCY:  U.S.  Nuclear  Regulatory 
Commission  (NRC). 

ACTION:  Notice  of  pending  NRC  action  to 
submit  an  information  collection 
request  to  OMB  and  solicitation  of 
public  comment 

SUMMARY:  The  NRC  is  preparing  a 
submittal  to  OMB  for  review  of 
continued  approval  of  information 
collections  imder  the  provisions  of  the 


Paperworic  Reduction  Action  of  1995   . 
(44  U.S.C.  Chapter  35). 

InfiDimatioB  Pertainiiis  to  die 
Requirement  To  Be  Siuunitted 

1.  The  title  of  the  information 
collection:  Application/Permit  ba  Use 
of  the  Two  White  Flint  (TWFN) 
Auditorium. 

2.  Current  OMB  approval  numbar:  No. 
3150-0181. 

3.  How  often  the  collection  is 
required:  Each  time  public  use  of  the 
auditorium  is  requested. 

4.  Who  is  required  or  asked  to  report: 
Member  of  the  public  requesting  use  of 
the  NRC  Auditoriiun. 

5.  rile  number  of  annual  respondents: 
48. 

6.  The  number  of  hours  needed 
annually  to  complete  the  requirement  or 
request:  12. 

7.  Abstract:  In  accordance  with  the 
Public  Buildings  Act  of  1959,  an 
agreement  was  reached  between  the 
Maryland-National  Capital  Park  and 
Planning  Commission  (MPPC),  the 
General  Services  Administration  (GSA) 
and  the  Nuclear  Regulatory 
Commission,  the  auditorium  will  be 
made  available  for  public  use.  Public 
users  who  wish  to  use  the  auditoriiun 
will  be  reqiiired  to  complete  NRC  Form 
590.  Application/Permit  for  Use  of  Two 
White  Flint  North  (TWFN)  Auditorium. 
The  information  is  needed  to  allow  for 
administrative  review,  security  review, 
approval  of  the  requester,  to  fiicilitate 
scheduling,  and  to  make  a 
determination  that  there  are  no 
anticipated  problems  with  the  requester 
prior  to  utilization  of  the  &cility. 

A  copy  of  the  draft  supporting 
statement  may  be  reviewed  free  of 
charge  at  the  NRC  Public  Document 
Room,  2120  L  Street,  NW,  (lovtrer  level), 
Washington,  DC  Members  of  the  public 
are  in  the  Washington,  DC,  area  can 
this  document  via  modem  on  the 
c  Document  Room  Bulletin  Board 
(NR(t's  Advanced  Copy  Docimient 
Lil»4ry),  NRC  subsystem  at  FedWorld, 
703-321-3339.  Members  of  the  public 
who  are  located  outside  of  the 
Washington,  DC,  area  can  dial 
FedWorld.  1-800-303-9672,  or  use  the 
FedWorld  Internet  address: 
fedworld.gov(Telnet).  The  docimient 
will  available  on  the  bulletin  board  for 
30  days  after  the  signature  date  of  this 
notice.  If  assistance  is  needed  in 
accessing  the  dociunent,  please  contact 
FedWorld  help  desk  at  703-487-4608. 
Additional  assistance  in  locating  the 
document  is  available  from  the  NRC 
Public  Document  Roan,  nationally  at  1- 
800-397-4209,  or  within  the 
Washington.  DC,  area  at  202-634-3273. 


Comments  and  questicHis  may  be 
directed  to  the  NRC  Clearance  Officer, 
Bmda  )o.  Sbelton.  U.S.  Nuclear 
Regulatory  Commission,  T-6  F33. 
Washington.  DC.  20555-0001.  or  by 
telephone  at  (301)  415-7233.  or  by 
Internet  electronic  mail  at 
BJSlONRCGOV. 

Dated  at  Rodnrille,  Maiyland.  diis  16di  day 
of  December  1996. 

FcH-  the  Nudeer  Regolatocy  Gammiaeiaa. 
G«ald  F.  CraniH^. 

Desifftated  Senior  Official  for  bifarmation 
Resmuces  h4anagamaiL 
(FR  Doc.  96-32344  Filed  12-19-96;  8:45  am) 


Agoncy  Information  CoHoction 
ActtvHtoa:  Prepoaod  ColtoctkMi: 
Commont  naquaat 

AQENCY:  U.S.  Nuclear  Regulatory 

Commission. 

ACTION:  Notice  of  pending  NRC  action  to 

submit  an  information  collection 

request  to  Office  of  Management  k 

Budget  (OMB)  and  solicitation  of  public 

comment 

SUMMARY:  The  NRC  is  preparing  a 
submittal  to  OMB  for  review  of 
continued  approval  of  information 
collections  imder  the  provisions  of  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  Chapter  35). 

Information  Pertaining  to  the 
Requirement  To  Be  Snbmitied 

1.  The  title  of  the  information 
collection:  10  CFR  Part  60— Disposal  of 
High-Level  Radioactive  Wastes  in 
Geologic  Repositories. 

2.  Current  OMB  approval  number. 
3150-0127. 

3 .  How  often  the  collection  is 
required:  The  infonnation  need  only  be 
submitted  one  time. 

4.  IViio  is  required  or  asked  to  report: 
States  or  Indian  Tribes,  or  their 
representatives,  requesting  consxiltation 
with  the  NRC  staff  regarding  review  of 
a  potential  high-level  waste  geologic 
repository  site,  or  wishing  to  participate 
in  a  license  application  review  for  a 
potential  geologic  repository. 

5.  The  number  of  armual  respondents: 
2. 

6.  The  number  of  hours  needed 
annually  to  complete  the  requirement  or 
request:  An  average  of  40  hours  per 
response  for  consultation  requests,  80 
hoiire  per  response  for  license 
applicatim  review  participation 
proposals,  and  one  hour  per  response 
for  statements  of  representative 
authority.  The  total  burden  for  all 
responses  is  estimated  to  be  242  hours. 
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7.  Abstract  10  CFR  Part  60  requires 
State  and  Indian  Tribes  to  submit 
certain  inlormation  tothetlRCif  they 
request  consultation  with  the  NRC  staff 
concerning  the  review  of  a  potential 
repository  site,  or  wish  to  participate  in 
a  Uoense  application  review  for  a 
potential  repository.  Representativas  of 
States  Indian  Tribm  must  submit  a 
statement  of  their  authority  to  act  in 
such  a  representative  capacity.  The 
infwmatian  submitted  by  the  States  and 
Indian  Tribes  is  used  by  the  Director  of 
the  OfBce  of  Nuclear  Material  Safisty 
and  safeguards  as  a  basis  for  decisions 
about  the  commitment  of  NRC  staff 
resources  to  the  consultation  and 
participation  efforts. 

Submit,  by  (insert  date  60  days  after 
publication  in  the  Federal  Eegfatar, 
comments  that  address  the  following 
questions: 

1.  Is  the  proposed  coUectioD  of 
infionnatioD  necessary  for  the  NRC  to 
pn^Mrly  pnfcHm  its  fanctions?  Does  the 
infoimiatian  have  practical  utility? 

2.  Is  the  burden  estimate  accurate? 

3.  Is  there  a  way  to  *nhaTi/»«»  the 
quality.  utiUty,  and  clarity  of  the 
infbrmatian  to  be  collecteid? 

4.  How  can  the  burden  of  the 
informatian  oollectiaQ  be  minimized, 
including  the  use  of  automated 
collection  techniques  ca  other  forms  of 
infannation  technology? 

A  copy  of  the  draft  supporting 
statement  may  be  viewed  free  of  charge 
at  the  NRC  Public  Docimient  Room, 
2120  L  Street  NW.  Qowrer  level), 
Washington,  DC.  Members  of  the  public 
who  are  in  the  Washington,  CC  area  can 
access  this  docxmwnt  via  modem  on  the 
Public  Document  Room  Bulletin  Board 
(NRCs  Advance  Copy  Document 
Library),  NRC  sulwystem  at  FedWorld, 
703-321-3339.  Members  of  the  public 
viho  are  located  outside  of  the 
Washington.  DC.  area  can  dial 
FedWorld.  1-800-^03-0672.  or  use  the 
FedWorld  Internet  address: 
fedworld.gov  (Telnet).  The  document 
will  be  available  on  the  bulletin  board 
for  30  days  after  the  signature  date  of 
this  notice.  If  assistance  is  needed  in 
accessing  the  document,  please  contact 
the  FedWorid  help  desk  at  703-467- 
4606.  Additional  assistance  in  locating 
the  document  is  available  from  the  NRC 
Public  Document  Room,  nationally  at  1- 
800-397-4209.  or  within  the 
Washington,  DC.  atea  at  202-634-3273. 

Comments  and  questions  about  the 
information  collection  requirements 
may  be  directed  to  the  NRC  Clearance 
ofBcer,  Brenda  Jo.  Shelton,  U.S.  Nuclear 
Regulatory  Commission,  T-6  F33. 
Washington,  DC,  20555-0001.  by 
telephone  at  (301)  415-7233,  at  by 


Internet  electronic  mail  at  ^  ■  •'   :■' 
BJSieNRCGOV. 

Dated  at  Roclcville,  Maiylaod.  this  16th  day 
of  Dacsmbor.  1096. 

For  the  U.S.  Nuclear  Ragolatny 
Commission.  '^ 

Garald  F.  Oaidard. 

De$ignated  Senior  Official  for  InfonnaUoa 
Reatmrces  hilanagement 

(FR  Doc  06-32347  Filed  12-19-46;  8:45  am] 


(DoclMt  No.  80-2111  r 

QPU  Nudear  Cofpofvtion  Oysler  Craek 
Nudeer  QenecelinQ  Stelluw  leeuenoe  of 
Director'*  Oectolon  UnderlO  CFR 

2.206 

^      -  k    ■■ 

Notice  is  hereby  given  that  by  letters 
dated  May  11  and  Jtme  14. 1996.  Mr. 
deCamp.  on  behalf  of  Oyster  Cnidc 
Nuclear  Watch  (Petitioner),  requested 
NRC.  pursuant  to  10  CFR  2.206,  to 
investigate  and  correct  a  highly 
inaccurate  public  statement  in  the 
"Neighbcfffaood  Update"  (the  licensee's 
news  magazine)  and  apparently  falae 
public  twrtimony  given  by  GPU 
management  at  a  local  zoning  board 
hearing  and  to  take  appropriate 
disciplinary  action  in  the  matta.        ■-> - 
^>ecifically.  Petitioner's  concerns  rdate 
to  (1)  the  statement  that  GPU  and  the 
Ctmunission  agree  that  a  license 
amendment  request  that  involves  the 
movement  of  spent  fuel  from  the  Oyster 
Creek  Nuclear  Generating  Station  spent 
fuel  pool  to  the  st(»age  fKdlity  yttiM  the 

giant  is  at  power  "is  not  a  safety  issue 
ut  a  procedxiral  one"  and  (2)  whether 
there  is  some  special  factor  at  Oyster 
Creek  that  would  indeed  fustify  Mr. 
Barton's  sworn  statement  that  it  is 
unsafe  to  operate  the  Oyster  Creek 
reactor  wltliout  full  core  offload 
capacity.  If  no  special  situation  is  found 
that  prevents  Oyster  Creek  from 
operating  without  full  offload  capacity. 
Petitioner  requests  that  the  Conmiission 
take  appropriate  disciplinary  action 
against  GPU  Nuclear  management  for 
makinfi  a  false  statement  under  oath. 
As  a  oasis  for  the  request  regarding 
the  first  conoetn  that  the  statement  in 
the  "Neighborhood  Update"  is  untrue. 
Petitioner  referenced  the  following 
excerpts  from  NRC  Bulletin  96-02 
(NRCB  96-02)  of  April  11, 1996; 

The  NRC  staff  audited  both  the  Initial  and 
updated  10  CFR  50.59  evaiuationa  performed 
by  the  licensee  [GPU  Nuclear]  and 
determined  that  the  proposed  cask  movement 
activities  represent  an  imreviewed  safety 
question  that  should  be  submitted  to  the  NRC 
for  review  and  approval  pursuant  to  the 
requirements  of  10  CFR  50.59  and  ■ 
50.90.  *  *  •  AccOTdlngly,  as  defined  in  10 
CFR  50.59(c).  If  an  activity  is  found  to 


involve  an  unreviewed  saiiBty  oueation,  an 
application  for  a  license  amendment  must  be 
filsd  «rith  the  Cammis>i<m  pursuant  to  10 
CFR  50.90. 

As  a  basis  for  the  Petitioner's  other 
concerns,  the  Petitioner  sets  forth  the 
relevant  excerpts  from  Mr.  Barton's 
testimony  of  March  7. 1994.  and  states 
that  "the  NRC  ruled  in  February  1985  in 
10  CFR  Pari  53  that  reectors  may  safely 
be  nm  without  full  core  offload 
capacity." 

Notice  is  her^y  given  that  by  a 
Director's  Decision  (DD  96-22)  dated 
December  11, 1996.  the  Acting  Director, 
Office  of  Nuclear  Reactor  Regulation, 
has  denied  the  Petitions.  The  staff 
concluded  that  the  issues  raised  by  the 
Petitioner  are  without  merit  and  that 
there  is  no  besis  to  take  disciplinary 
action  against  GPU,  as  explained  in  the 
"Director's  Decision  Pursuant  to  10  CFR 
2.206"  (K)  96-22).  the  complete  text  of 
which  follows  this  notice  and  is 
available  for  inspection  at  the 
Commissian's  Public  Document  Room 
at  2120  L  Street.  NW.  Waahingtoo  DC. 
and  at  the  local  public  doctuoent  room 
located  at  Ocean  County  Library. 
Reference  Department.  101  Washington 
Street,  Tom's  River.  NJ. 

Dated  at  Rockville,  Maryland,  this  11th  day 
of  December  199B. 

For  The  Nuclear  Regulatory  Commission 
Freak  J.  MiragUa, 

Acting  Dinctor,  Office  (^Nuclear  Reactot 
Regulation. 

Director's  Dedeion  Under  10  CFR  2,206 
Llntrodnctian 

By  letters  dated  May  11  and  June  14/ 
1996.  Mr.  William  deCamp,  Jr., 
requested  on  behalf  of  Oyster  Creek 
Nudear  Watch  (the  Petitioner)  that  the 
U.S.  Nuclear  R^ulatory  Commission 
(NRC  or  Commission)  take  action  to 
investigate  statements  made  by  GPU 
Nuclear  Corporation  (GPU)  in  the  April 
1996  piiblication  "Neighborhood 
Update"  (the  Ucensee's  news  magazine) 
and  during  sworn  testimony  on  March 
7. 1996,  before  the  Lacey  Township 
Zoning  Board  of  Adjustment  (the 
Zoning  Board).  The  Petitioner  asserts 
that  the  statements  are  false.  The 
Petitioner  further  requests  that  NRC  take 
appropriate  disdplinary  action  against 
CPU  management  The  Petitioner's 
requests  are  being  treated  as  Petitions 
pursuant  to  Section  2.206  of  Title  10  of 
the  Code  of  Federal  Regulations  (10  CFR 
2.206). 

The  spedfic  statements  of  concerns 
are  (1)  the  statement  in  the 
"Neighborhood  Update"  tiiat  GPU  and 
the  Commission  agree  that  a  license 
amendment  request  that  involves  the 
movement  of  spent  fuel  from  the  Oyster 
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Ckeek  Nuclear  Gmeiatiiig  Station  spent 
fuel  pool  to  the  storage  facility  while  the 
plant  is  at  power  "is  not  a  safety  issue 
but  a  procedural  one"  and  (2)  a  sworn 
statement  by  Mr.  Barton,  who  was  the 
Director  of  the  Oyster  Creek  Nuclear 
Generating  Station,  before  the  Zoning 
Board  that  it  is  unsafB  to  operate  the 
Oyster  Creek  reactor  without  full  core 
ofQoed  capacity.  The  Petitioner, 
furthermore,  requests  that  if  no  special 
situation  is  found  that  prevents  Oyster 
Cieek  from  operating  without  full 
ofQoad  capacity,  the  Commission  take 
appropriate  disciplinary  action  against 
GPU  managranent  for  making  a  false 
statonent  under  oath.' 

For  the  reasons  stated  below.  I  am 
denying  the  relief  requested  by  the 
Petitioner. 

n.  Discussion 

A.  GPU  Statement  That  the  hdovement 
of  the  Fuel  Raises  a  Procedural  Issue. 
Not  a  Strfety  Issue 

As  a  basis  for  the  request  regarding 
tiie  first  concern  that  the  statement  in 
the  "Neighboihood  Update"  is  untrue, 
Petitioner  referenced  the  following 
excerpts  from  NRC  Bulletin  96-02 
(NRCB  96-02).  "Movement  of  Heavy 
Loads  Over  Spent  Fuel,  Over  Fuel  in  the 
Reactor  Core,  or  Over  Safety-Related 
Equipment,"  of  April  11. 1996: 

The  NRC  staff  audited  both  the  initial  and 
updated  10  CFR.  50.59  evaluations  peiformed 
by  the  licensee  (GPU  Nuclear]  and 
detannined  that  the  proposed  cask  movement 
activities  represent  an  unraviewed  safety 
question  that  should  be  submitted  to  the  NRC 
for  review  and  approval  pursuant  to  the 
requiremente  of  10  CFR  50.59  and  50.90 
•  •  *.  Accordingly,  as  defined  in  10  CF.R 
50.5e(c).  if  an  activity  is  found  to  involve  an 
unraviewed  safety  question,  an  application 
for  a  license  amendment  must  be  filed  with 
the  Commission  pursuant  to  10  CFR  50.90. 

GPU  met  with  the  NRC  staff  on 
November  19, 1993,  to  discuss  plans  for 
using  the  reactor  building  crane  to  move 
spent  fuel  out  of  the  spent  fuel  pool  in 
a  transfer  cask  for  transportaticm  to  the 
dry  cask  storage  facility  diuing  power 
operatimis  at  Oyster  Creek.  During  the 
discussions,  the  NRC  staff  raised 
concerns  regarding  the  use  of  the  crane 
and  its  ability  to  meet  the  heavy  loed 


criteria  of  NUREG-0612.  "Control  of 
Heavy  Loads  at  Nuclear  Power  Plants" 
GPU  indicated  that  this  special 
application  of  the  crane  would  be 
evaluated  pursuant  to  10  CFR  50.59.2 
NRC  statea  that  it  would  conduct  an 
audit  of  the  50.59  evaluation. 

hi  April  1995,  GPU  informed  NRC 
that  the  50.59  evaluation  for  use  of  the 
crane  to  move  the  transfer  cask  wras 
complete.  On  May  2  and  3.  June  12,  and 
October  12  and  13. 1995,  the  NRC  staff 
conducted  onsite  audits  and  met  with 
CPU  at  Oyster  Creek  regarding  the  use 
of  the  crane.  On  November  2. 1995,  in 
a  telephone  call  between  the  NRC  staff 
and  Mr.  Keaten,  Vice  President  and 
Director,  Technical  Fimctions,  GPU,  the 
NRC  staff  advised  GPU  that  the  staff's 
concerns  regarding  the  use  of  the  non- 
single-failure-proof  crane  to  move  the 
100-ton  transfer  cask  while  the  plant 
was  at  power  had  not  been  resolved  by 
its  50.59  evaluation.  Specifically,  the 
staff  was  concerned  that  the  activity 
involved  the  movement  of  loads  heavier 
than  previously  considered  in  the  final 
safety  analysis  repcvt  (FSAR)  and, 
therefore,  might  reduce  the  margin  of 
safety,  and  that  a  load  drop  in  the 
reactor  building  might  result  in 
consequences  greater  than  previously 
evaluated  in  the  FSAR  and,  therefore, 
may  pose  an  imreviewed  safety 
question. 

ConsequenUy,  Mr.  Keaten  advised  the 
staff  that  CPU  was  considering  a  plant 
modification,  including  reactor  building 
crane  upgrades,  that  would  address  the 
staff's  concerns. 

The  NRC  staff  iaspecXed  the  licensee's 
updated  10  CFR  50.59  evaluation  which 
considered  the  reactor  building  crane 
upgrades.  The  NRC  staff's  inspections 
induded  sending  a  team  to  Oyster 
Creek.  The  staff  concluded  that  its  safety 
concerns  had  been  addressed  and 
resolved.  The  NRC  staff  also  determined 
that  the  licensee's  planned  movement  of 
spent  fuel  to  the  d^  storage  facility 
during  plant  operation  was  safe  and  in 
accordance  ivith  all  license 
requirements.  Notwithstanding  the 


■  The  petMonar  is  not  aaaerting  that  the  UcanM* 
ha*  provided  Use  information  to  the  Nuclear 
Regulatory  Commission.  A  licensee's  obligation  to 
ansuce  the  oooipletaness  and  accuracy  of  its 
oommunications  with  the  CommiMion  is  sat  forth 
in  10  CFR  50.9(a).  This  regulation  requires,  in  part, 
that  "(ilnfonnation  provided  to  the  Commission  by 
an  applicant  for  a  license  or  by  a  licensee  or 
infonnstion  required  by  sutute  or  by  the 
Conimission't  regulations,  orders,  or  license 
condttions  to  be  maintained  by  the  applicant  or  the 
Itrenioa  shall  be  complete  and  accurate  in  all 
mMaiial  napects." 


>  10  CFR  SO  J9  provides,  in  part,  that  a  lie 
may  nfeks  changes  in  the  facility  or  procedures  u 
defined  in  the  saiety  analysU  report  without  prior 
Ccnmnission  approval  onlea*  the  propoeed  change 
involves  a  change  in  the  tedmical  specifications  or 
an  unreviewed  safety  question.  The  regulation, 
furthermore,  requires  the  licensee  to  prepere  and 
maintiiin  a  written  safety  evaluation  addressing  the 
issue  of  whether  the  proposal  involves  an 
unreviewed  safety  question.  A  proposal  is  deemed 
to  involve  an  unreviewed  safety  queation  if  (1)  it 
involves  an  increase  in  the  probability  or 
consequences  of  an  accident  previously  evaluated; 
or  (2)  creates  the  poasibility  of  a  new  or  different 
kind  of  accident  from  any  accident  previously 
evaluated;  or  (3)  involves  ■  reduction  in  a  margin 
of  safety  as  defined  in  the  basis  for  any  tarhniral 
specification. 


ta>'>ini/^l  acceptability  of  the  licenaee's 
methodology  and  analysis  in  the 
updated  10  CFR  50.59  evahiation.  NRC 
staff  detannined  that  since  the 
possibility  of  an  unreviewed  safety 
question  CUSQ)  had  been  involved 
before  the  licensee  made  modifications 
to  upgrade  the  reactor  building  crane, 
CPU  must  sulmiit  a  license  amendment 
application  for  the  proposed  cask 
movement  activities.  At  the  public 
meeting  on  February  29, 1996,  GPU  Mras 
informed  by  the  NKC  staff  that  an 
amendment  was  required.  Whan  the 
NRC  receives  an  amendment 
application,  it  is  required  to  follow 
specific  procedures  set  forth  in  10  CFR 
50.91.3 

Accordingly,  the  staff  finds,  after  its 
review  and  evaluation  of  the  licensee's 
proposed  action,  that  there  are  no  safety 
issues  preventing  the  adoption  of  the 
proposal,  but  |Hocedures  require 
amendment  approval  before  the 
proposal  can  be  implemented. 

B.  GPU  Statement  Concaning  Safe 
Opemtion  and  Full  Core  DischaiTge 
Capability 

As  basis  for  the  Petitioner's  request 
concerning  GPU  statements  about  safety 
and  full  core  discharge  capability,  the 
Petitioner  sets  forth  excerpts  from  Mr. 
Barton's  testimony  of  Mandi  7. 1994. 
before  the  Zoning  Board,  and  states  that 
"the  NRC  ruled  in  February  1985  in  10 
CFR  Part  53  that  reactors  may  safely  be 
nm  without  full  core  offload  capacity."  * 

The  Petitioner  quoted  in  a  letter  and 
enclosed,  imderlined  in  red,  copied 
portions  of  Mr.  Barton's  testimony  as 
follows: 

If  we  do  not  install  the  dry  spent  fuel 
storage  modules  by  1996,  the  plant  would  not 
have  the  capacity  of  totally  off-loading  fuel 
&om  the  reactcff  to  the  in-plant  spent  fuel 
pools,  (transcript  pp.  94-95) 

In  order  to  operate  safely  we  should  be  able 
to  remove  this  fuel  from  the  reactor  and  store 
it  in  the  spent  storage  pool '  *  "'  (ttanacript 
p.  95) 

Mthout  diy  stOTage  and  widiout  the  ability 
to  remove  tliis  fuel  from  the  reactor,  the  plant 
would  not  be  able  to  operate,  (transcript  p. 
«5) 

Mr.  Barton's  full  testimony  in  context 
with  the  Petitioner's  extracted  quotes  is 
as  follows: 


>  10  CFR  50.91  requires  the  Commission  to  use 
specified  procedure*  when  it  teceivas  an 
application  requesting  an  amendmaot  to  an 
operating  license  including  procedures  that  concern 
consulting  the  State  in  wrhich  the  facility  is  located 
and  procedures  concerning  providing  notificatioo 
to  the  public  of  the  licensee's  ameodment,  the 
Commission's  fl^/ting*  or  determinations  regarding 
the  am^t'^'"''^.  and  opportunity  far  a  hearing. 

*The  Cat"'"'"'™'  has  stated  that  s  full  core 
laaerve  capability  is  not  an  NRC  safety  requirement 
50  FR  554«.  5549  (1985) 


<-■' 
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The  Ml  of  1996  is  a  critiGBl  time  for  plant 
operations.  If  «ra  do  not  install  the  dry  spent 
fuel  storaga  modules  by  1996.  the  plant 
would  not  have  the  capability  of  totally  off- 
loading fuel  &om  the  reactor  to  the  in-pUnt 
spent  fue!  pool.  This  is  not  a  desirable 
operating  configuration,  should  the  plant 
need  to  conduct  internal  inspections  of  the 
reactor  vessel  that  would  require  fuel  to  be 
removed  from  the  reactor.  In  order  to  operate 
safely  we  should  be  able  to  remove  this  fuel 
from  the  reactor  and  store  it  in  the  spent  fiiel 
storage  pool  inside  the  plant,  and  after  1996 
we  will  not  have  the  flexibility  to  do  that. 
Without  dry  storage  and  without  the  ability 
to  remove  all  the  fuel  from  the  reactor,  the 

i>lant  would  not  be  able  to  operate, 
tnnacriirt  p.  95) 

Taken  in  context,  it  appears  that  what 
Mr.  Barton  is  stating  is  that  he  is 
concomed  with  operations  management 
due  to  the  inability  to  have  full  core  off- 
load capability  and  that  having  full  core 
off-load  capability  can  in  certain 
situations  enhance  saJisty.  The  plant  has 
the  capacity  to  complete  one  more 
refuelhig  operation  before  they  wtil  not 
be  able  to  operate  without  dry  storage 
capability  as  Mr.  Barton  stated.  The 
Commission  has  stated  a  similar  view 
with  regard  to  the  issue  of  maintaining 
full  cote  reserve  storage  capability: 

While  a  full  core  reserve  capability  is  not 
an  NRC  licensing  or  safety  requirement, 
maintenance  of  full  core  reserve  would 
enhance  safety  to  some  extent,  and  would 
also  be  needed  to  prevent  extended  reactor 
outages  in  the  event  a  core  must  be 
discharged  in  order  to  inspect  the  reactor 
pressure  vessel  and  perform  other  routine 
and  unscheduled  maintenance  operations.' 

The  December  6, 1993,  2k)ning  Board 
hearing  testimony  of  Mr.  Gordon  Bond, 
Director  of  Nuclear  Analysis  and  Fuel 
for  GPU  Nuclear,  also  supports  the  view 
that  the  concern  is  with  operations 
management.  When  asked  whether  it  is 
important  to  maintain  full  core 
discharge  capabiUty,  Mr.  Bond 
responded  as  follows: 

We  believe  it  is.  It's  not  required  by 
Federal  Regulations,  but  we  believe  it's 
prudent  to  allow  sufficient  reserve  capacity 
in  our  pool  to  be  able  to  offload  the  core  any 
time  that  we  may  have  to.  For  example,  you 
may  want  to  do  some  inspections  inside  the 
vessel,  and  to  do  that  you'll  need  to  remove 
all  of  the  fuel  (transcript  p.  32) 

Accordingly,  the  staff  finds  that  the 
statements  and  remarks  of  Mr.  Barton  in 
their  context  are  not  false  or  misleading. 

V.  Conclusion 

The  NRC  staff  has  reviewed  the 
statements  made  by  GPU  in  the  April 


*  The  hfRCi  StMements  of  Consideration 
concerning  ths  amendment  of  10  CFR  Parts  1  and 
53  sntitled,  "Criteria  and  Proceduru  far 
Detennining  the  Adequacy  of  Available  Spent 
Nuclear  Fuel  Storage  Capacity,"  SO  FR  SS4a.  5649 
(1985) 


1996  "Neighborhood  Update"  (the 
licensee's  news  magazine)  and  the 
testimony  of  GPU  managers  before  a 
local  Zoning  Board  and  concluded  that 
the  assertions  raised  by  the  Petitioner 
are  without  merit  and  that  there  is  no 
basis  to  take  any  action  against  GPU. 
Accordingly,  the  Petitioner's  requests 
are  denied. 

A  copy  of  this  Director's  Decision  will 
be  filed  with  the  Secretary  of  the 
Commission  for  the  Commission  to 
review  as  stated  in  10  CFR  2.206(c). 
This  Decision  will  become  the  final 
action  of  the  Commission  25  days  after 
issuance  unless  the  Commission,  on  its 
own  motion,  institutes  a  review  of  the 
Decision  within  that  time. 

Dated  at  Rockville,  Maryland,  dils  11th  day 
of  Dacamber  1996. 

For  the  Nuclear  Regulatory  Commission 
FrankJ.Miraglia, 

Acting  Director,  Office  of  Nuclear  Reactor 
Regulation. 

[FR  Doc  96-32349  Filed  12-19-46;  8:45  am] 
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Regulatory  Guide;  Isauance, 
Availability  ..^.^ 

The  Nuclear  Regulatory  Commission 
has  issued  a  new  guide  in  its  Regulatory 
Guide  Series.  This  series  has  been 
developed  to  describe  and  make 
available  to  the  public  such  information 
as  methods  acceptable  to  the  NRC  staff 
for  implementing  specific  parts  of  the 
Conunission's  regulations,  techniques 
used  by  the  staff  in  evaluating  specific 
problems  or  postulated  accidents,  and 
data  needed  by  the  staff  in  its  review  of 
appUcations  for  permits  and  licenses. 

Regulatory  Guide  4.20,  "Constraint  on 
Releases  of  Airborne  Radioactive       .  ^ 
Materials  to  the  Environment  for 
Licensees  Other  than  Power  Reactors." 
provides  guidance  on  methods 
acceptable  to  the  NRC  staff  for        ■    ^  *• 
compUance  with  the  constraint  on  air 
emissions  to  the  environment.  This 
omstraint  is  required  by  the  NRCs 
regulations  in  10  CFR  Part  20, 
"Standards  for  Protection  Against 
Radiation."  in  Section  20.1101(d).  The 
draft  of  this  Regulatory  Guide  4.20  was 
issued  in  December  1995  as  DG-8016. 

Comments  and  suggestions  in 
connection  vrith  items  for  inclusion  in 
guides  cturently  being  developed  or 
improvements  in  all  published  gtiides 
are  encouraged  at  any  time.  Written 
comments  may  be  submitted  to  the 
Publications  Branch,  Division  of 
Freedom  of  hiformation  and  .   .  ' 

Publications  Services,  Office  of 
Administration,  U.S.  Nucleaf  Regulatory 
Commission,  Washington.  E)C  20555. 


Regulatory  guides  are  available  fat 
inspection  or  copjring  for  a  fee  at  the 
Commission's  PubUc  Document  Room. 
2120  L  Street  NW.,  Washington,  DC 
Single  copies  of  regtilatory  guides,  both 
active  and  draft,  may  be  obtained  free  of 
charge  by  writing  the  Office  of 
Adn^stratiai,  Attn:  Distribution  and 
Services  Sectioo.  USNRC.  Washington. 
DC  20555-0001,  or  by  fax  at  (301)  415- 
2260.  Issued  guides  may  also  be 
purchased  from  the  National  Technical 
Information  Service  on  a  standing  order 
basis.  Details  on  this  service  may  be 
obtained  by  writing  NTIS.  5285  Port 
Royal  Road.  Sprin^eld,  VA  22161. 
Regulatory  guides  are  not  copyrighted, 
and  Commission  approval  is  not 
required  to  reproduce  them. 

(5  U.S.C  552(a)) 

Dated  at  Rockville,  Maryland,  this  4th  day 
of  December  1996. 

For  the  Nuclear  Regulatory  Commission 
-namkP.Speia. 

Deputy  Director,  Office  of  Nuclear  Regulatory 
Reeearcn. 
PH  Doa  96-32348  Filed  12-19-96;  8:45  am) 
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Availability  of  Final  Branch  Technical 
Poaltlon  on  the  Uae  of  Expert 
ElldtBtlon  in  the  HIgh-Level  Waste 
Program 

AGENCY:  Nuclear  Regulatory 
Commission. 

ACTION:  Notice  of  availability. 

summary:  The  Nuclear  Regulatory 
Commission  is  announcing  the 
availability  of  NUREG-1563.  the 
"Branch  Technical  Position  (BTP)  on 
the  Use  of  Expert  Elidtation  in  the 
High-Uvel  Waste  (HLW)  Program." 

ADDRESSES:  A  copy  of  NUREG-1563  and 
the  staff's  responses  to  public  comments 
on  the  F^ruary  1996  draft  BTP  are 
available  for  public  inspection  and/or 
copying  at  the  NRC  Public  Document 
Room,  2120  L  Street  (Lower  Level),  NW. 
Washington,  DC  20555-0001.  Copies  of 
the  NUREG-1563  may  be  purchased 
from  the  Superintendent  of  Docimients, 
U.S.  Government  Printing  Office,  P.O. 
Box  37082.  Washington.  D.C..  20013- 
7082,  telephone  202/512-2249.  Copies 
are  also  available  fitim  the  National 
Technical  Information  Service,  5285 
Port  Royal  Road,  Springfield.  VA  22161. 

FOR  FURTHER  INFORMATION  CONTACT: 
Michael  P.  Lee,  Performance 
Assessment  and  High-Level  Waste 
Integration  Branch.  Division  of  Waste 
Management,  Office  of  Nuclear  Material 
Safety  and  Safeguards,  Nuclear 
Regulatory  Commission,  11545 
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Rockville  Pike.  MD  20852-2738, 
telephone  301/415-6677. 

SUPPLEMENTARY  MFORMATION:  The  U.S. 
Depaitment  of  Energy  CDOE)  is 
conducting  a  program  of  site  -  "  . 

characterization  to  gather  enough 
infonnation,  about  the  Yucca  Mouintain 
(Nevada)  site,  to  be  able  to  evaluate  the 
waste  isolation  capabiUties  of  a 
potential  geologic  repository.  Should 
the  site  be  found  suitable,  DOE  will 
apply  to  the  NRC  for  permission  to 
construct  and  then  operate  a  proposed 
geologic  repository  for  the  disposal  of 
ppent  nuclear  fuel  and  other  high-level 
radioactive  waste  at  Yucca  Moimtain. 

As  with  other  licensing  decisions. 
NRC's  decision  to  grant  or  deny  a 
license  for  a  proposed  repository  will  be 
based  on  a  combination  of  feet  and 
judgment,  as  set  forth  by  DOE  in  any 
potential  license  application.  The 
subjective  judgments  of  individual 
experts  and,  in  some  cases,  groups  of 
experts,  will  be  used  by  DOE  to 
interpret  data  obtained  during  site 
characterization  and  to  address  the 
many  technical  issues  and  inherent 
uncertainties  associated  with  predicting 
the  performance  of  a  geologic  repository 
system  for  thousands  of  years. 

NRC  has  traditionally  accepted,  for 
review,  expert  judgment  to  evaluate  and 
interpret  the  foctual  bases  of  Uoense 
applications.  Judgment  has  been  used  to 
complement  and  supplement  other 
sources  of  scientific  and  technical 
information,  such  as  data  collection, 
analyses,  and  experimentation.  In 
NUREG-1563.  the  NRC  staff  has 
developed  specific  technical  positions 
that:  (1)  provide  general  guidelines  on 
those  circumstances  that  may  warrant 
the  use  of  a  formal  process  for  obtaining 
the  judgments  of  more  than  one  expert 
(i.e.,  expert  elicitation);  and  (2)  describe 
acceptable  procedures  for  conducting 
expert  elicitation  when  formally  elicited 
judgments  are  used  to  support  a 
demonstration  of  compliance  with 
NRC's  geologic  disposal  regulation, 
currenUy  set  forth  in  10  CFR  Part  60. 

Current  NRC  policy  is  to  encourage 
the  use  of  probabilistic  risk  assessment 
(PRA)  state-of-the-art  technology  and 
methods  as  a  complement  to  the 
deterministic  approach  in  nuclear 
regulatory  activities  (60  FR  42622):      ' 
Although  routinely  used  in 
deterministic  analyses  that  do  not 
involve  PRA  (or  ]}erformance 
assessments,  in  the  case  of  waste 
management  systems),  expert  judgment 
can,  and  frequently  does,  provide 
infonnation  essential  to  the  conduct  of 
probabilistic  assessmaits.  Consistent 
with  the  Commifsion's  poUcy,  the  NRC 
staff  has  developad  this  BTP  to  identify 


acceptable  procedures  for  the  use  and 
formal  elidtatiqn  of  such  judgments  in 
the  area  of  HLW. 

Although  there  are  several  examples 
of  the  use  of  expert  elicitation  in  a 
niiclear  regulatory  context,  no  formal 
Agency  guidance  on  this  subject  exists. 
Thus,  in  developing  this  BTP.  the 
Division  of  Waste  Management  staff  has 
drawn  upon  the  prior  experience  of 
other  NRC  program  offices  with  the  use 
of  expert  judgment  and  has  relied  on 
various  Agency  resource  dociunents  to 
help  formulate  its  position  statements. 
Consequently,  the  staff  believes  that  this 
BTP  is  largely  consistent  with  these 
other  resource  docxunents  in  substance. 

On  February  28. 1996,  the  NRC 
pubUshed  a  "Notice  of  AvailabiUty"  in 
the  Federal  Register  of  the  draft  BTP  (61 
FR  7568)  and  solicited  pubUc 
comments.  As  a  result,  about  20  twenty 
comments,  questions,  and 
recommendations  were  received  bom 
three  parties  — DOE,  the  State  of 
Nevada,  and  the  U.S.  Nuclear  Waste 
Technical  Review  Board — ^which 
resulted  in  some  changes  and 
clarifications  to  the  guidance.  These 
changes  and  clarifications  are 
documented  in  Appendix  D  of  the 
NUREG.  On  Aiigust  22, 1996.  the  staff 
briefed  the  Advisory  Committee  cm 
Nuclear  Waste  on  the  staff's  final 
position  statements.  As  a  result  of  this 
briefing,  further  clarifications  were 
requested  and  these  clarifications  are 
documented  in  Appendix  F  of  the 
NUREG. 

Finally,  in  its  comments  on  the  draft 
BTP,  DOE  indicated  that  it  is  in 
"substantial  agreement"  with  the  NRC 
staff's  technical  positions  on  the  formal 
use  of  expert  eUcitation  in  the  HLW 
program.  Therefore,  the  staff  is  inclined 
to  believe  that  with  publication  of  the 
BTP,  there  is  a  sufficient  basis  to 
recommend  that  NRC's  1989  Site 
Characterization  Analysis  Comment 
(SCA)  3,  concerning  DOE's  use  of  expert 
judgment  in  the  HLW  program,  be 
closed,  at  the  staff  level.  Appendix  E  of 
the  NUREG  contains  the  staff's  views 
with  regard  to  a  possible  course  of 
resolution  for  SCA  Comment  3. 

Dated  at  Rockville,  Maryland,  thia  16th  day 
of  December  1996. 

For  the  Nuclear  Regulatoiy  Comminion 
Jolm  H.  AnsliB. 

Chief,  Perfonnance  Assasment  and  High- 
Level  Waste  Integration  Branch,  Diviuon  of 
Waste  Management,  Office  ofNudear 
tAataial  Safety  and  Safoguaids. 
[FR  Doc  96-32350  Filed  12-19-96;  8:45  am] 
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PENSION  BENEFIT  GUARANTY 
CORPORATION 

Pandanqf  of  n>quMt  for  Exemption 
From  tho  BocNj/Eacrow  Roqulrament 
Rotating  to  the  sue  of  Assets  by  an 
Emplpysr  That  ContiltNitss  to  a 
Multiemployor  Plan;  Dunham-Bush, 
Inc. 

AQENCY:  Pension  Benefit  Guaranty 

Corporation. 

ACTION:  Notice  of  pendency  of  request 

SUMMARY:  This  notice  advises  interested 
penaas  that  the  Pension  Benefit 
Guaranty  Corporation  has  received  a 
request  from  Dunham-Bush,  Inc.  for  an 
exemption  from  the  bond/escrow 
requirement  of  section  4204(a)(1)(B)  of 
the  Employee  Retirement  Income 
Security  Act  of  1974,  as  amended,  with 
respect  to  the  Sheet  Metal  Workers 
National  Pension  Fund.  Section 
4204(a)(1)  provides  that  the  sale  of 
assets  by  an  employer  that  contributes 
to  a  multiemployer  pension  plan  will 
not  constitute  a  complete  or  partial 
withdrawal  from  the  plan  if  certain 
conditions  are  met.  One  of  these 
conditions  is  that  the  purchaser  poet  a 
bcmd  or  deposit  money  in  escrow  for  the 
five-  plan-year  period  beginning  after 
the  sale.  The  PBGC  is  authorized  to 
grant  individual  and  class  exemptions 
from  this  requirement.  Before  granting 
an  exemption,  the  PBGC  is  required  to 
give  interested  persons  an  opporttmity 
to  comment  on  the  exemption  request 
The  purpose  of  this  notice  is  to  advise 
interested  persons  of  the  exemption 
request  and  solicit  their  views  cm  it 
DATES:  Comments  must  be  submitted  on 
or  before  February  3, 1997. 
ADDRESSES:  All  written  comments  (at 
least  three  copies)  should  be  addressed 
to:  Pension  Benefit  Guaranty 
Corporation,  Office  of  the  General 
Counsel,  1200  K  Street,  N.W.. 
Washington.  D.C  20005-4026,  or  hand- 
delivered  to  Suite  340  at  the  above 
address  between  9:00  a.m.  and  4:00 
p.m.,  Monday  through  Friday.  The  non- 
confidential portions  of  the  request  for 
an  exemption  and  the  comments 
received  will  be  available  for  public 
inspection  at  the  PBGC 
Communications  and  Public  Affairs 
Department,  Suite  240,  at  the  above 
address,  between  the  hours  of  9:00  ajn. 
and  4:00  p.m.,  Monday  through  Friday. 
FOR  FURTHER  INFORMATXM  CONTACT: 
Thomas  T.  Kim,  Office  of  the  General 
Counsel,  Pension  Benefit  Guaranty 
Corporation.  1200  K  Street  N.W.. 
Washington.  D.C.  20005--4026; 
telephone  202-326-4028  (202-326- 
4179  for  TTY  and  TDD).  These  are  not 
toll-free  nimibos. 
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SUPPLEMBITARY  MFORMATION: 

Backgroond 

Section  4204  of  the  Employee 
Retirement  Income  Security  Act  6{  1974, 
as  amended  by  the  Multiemployer 
Pension  Plan  Amendments  Act  of  1980, 
("ERISA"  or  the  "Act"),  provided  that  a 
bona  fide  arm's-length  sale  of  assets  of 
a  contributing  employer  to  an  unrelated 
party  will  not  be  considered  a 
withdrawal  if  three  conditions  are  niet. 
These  conditions,  enumerated  in  section 
4204(a)(1)  (A)-{C),  are  that— 

(A)  The  purchaser  has  an  obligation  to 
contribute  to  the  plan  with  respect  to 
the  operations  for  substantially  the  same 
number  of  contributions  base  units  for 
which  the  seller  was  obligated  to 
contribute; 

(B)  The  purchaser  obtains  a  b<Hid  or 
places  an  amoimt  in  escrow,  for  a  period 
of  five  plan  years  after  the  sale,  in  an 
amount  equal  to  the  greater  of  the 
seller's  average  requii;^d  annual 
contribution  to  the  plan  for  the  three 
plan  years  preceding  the  year  in  which 
the  sale  occurred  or  the  seller's  required 
annual  contribution  for  the  plan  year 
preceding  the  year  in  which  the  sale 
occiured  (the  amoimt  of  the  bond  or 
escrow  is  doubled  if  the  plan  is  in 
reorganization  in  the  year  in  which  the 
sale  occurred);  and 

(C)  The  contract  of  sale  provides  that 
if  the  purchaser  withdraws  fitnn  the 
plan  within  the  first  five  plan  years 
beginning  after  the  sale  and  fails  to  pay 
any  of  its  liability  to  the  plan,  the  seller 
shall  be  secondarily  liable  for  the 
liability  it  (the  seller)  would  have  had 
but  for  section  4204. 

The  bond  or  escrow  described  above 
would  be  paid  to  the  plan  if  the 
purchaser  withdraws  from  the  plan  or 
fails  to  make  any  required  contributions 
to  the  plan  within  the  first  five  plan 
years  beginning  after  the  sale. 

AddiUonaUy,  section  4204(b)(1) 
provides  that  if  a  sale  of  assets  is 
covered  by  section  4204,  the  purchaser 
assumes  by  operation  of  law  the 
contribution  record  of  the  seller  for  the 
plan  year  in  which  the  sale  occurred 
and  the  preceding  four  plan  years. 

Section  4204(c)  of  ERISA  authorizes 
the  Pension  Benefit  Guaranty 
Corporation  ("PBGC")  to  grant 
individual  or  class  variances  or 
exemptions  from  the  purchaser's  bond/ 
escrow  requirement  of  section 
4204(a)(1)(B)  when  warranted.  The 
legislative  history  of  section  4204 
indicates  a  Qmgressional  intent  that  the 
sales  rules  be  administered  in  a  manner 
that  assures  protection  of  the  plan  with 
the  least  practicable  intrusion  into 
normal  business  transactions.  Senate 
Committee  on  Labor  and  Himian 


Resources.  96th  Cong..  2nd  Sess..  S. 
1076,  The  Multiemployer  Pension  Plan 
Amendments  Act  of  1980:  Summary 
and  Analysis  of  Considerations  16 
(Comm.  Print.  April  1980);  128  Cong. 
Rec.  S10117  (July  29. 1980).  The 
granting  of  an  exemption  or  variance 
from  the  bond/escrow  requirement  does 
not  constitute  a  finding  by  the  PBGC 
that  a  particular  transaction  satisfies  the 
other  requirements  of  section  4204(a)(1). 
Such  questions  are  to  be  decided  by  the 
plan  sponsor  in  the  first  instance,  and 
any  disputes  are  to  be  resolved  in 
arbitration.  29  U.S.C.  1382, 1399. 1401. 

Under  the  PBGC's  regulation  on 
variances  for  sales  of  assets  (29  C.F.R. 
Part  2643,  recodified  at  29  C.F.R.  Part 
4204).  a  request  for  a  variance  or  waiver 
of  the  bond/escrow  requirement  under 
any  of  the  tests  established  in  the 
regulation  (sections  4204.12-4204.13)  is 
to  be  made  to  the  plan  in  question.  The 
PBGC  will  consider  waiver  requests 
only  when  the  request  is  not  based  on 
satisfaction  of  one  of  the  three 
regulatory  tests  or  when  the  parties 
assert  that  the  financial  information 
necessary  to  show  satisfaction  of  one  of 
the  regulatory  tests  is  privileged  or 
confidential  financial  information 
within  the  meaning  of  section  552(b)(4) 
of  the  Freedom  of  Information  Act 

Under  section  4204.22  of  the 
regulation,  the  PBGC  shall  approve  a 
request  for  a  variance  or  exemption  if  it 
determines  that  approval  of  the  request 
is  warranted,  in  that  it — 

(1)  Would  more  efiiectively  or 
equitably  cany  but  the  purposes  of  lltle 
IV  of  the  Act;  and 

(2)  Would  not  significantly  increase 
the  risk  of  financial  loss  to  the  plan. 

Section  4204(c)  of  ERISA  and  section 
4204.22(b)  of  the  regulation  require  the 
PBGC  to  publish  a  notice  of  the 
pendency  of  a  request  for  a  variance  or 
exemption  in  the  Federal  Register,  and 
to  provide  interested  parties  with  an 
opportunity  to  comment  on  the 
proposed  variance  or  exemption. 

The  Request 

The  PBGC  has  received  a  request  from 
Ehmham-Bush,  Inc.  (the  "Buyer")  for  an 
exemption  from  the  bond/escrow 
requirement  of  section  4204(a)(1)(B) 
with  respect  to  its  purchase  of  certain  of 
the  assets  of  Allagash  Fluid  Controls. 
Inc..  which  was  formerly  known  as 
Ounham-Biish,  Inc.  (the  "Seller")  on 
January  6. 1995.  In  the  request,  the 
Buyer  represents  amongx>ther  things 
that: 

1.  The  Buyer  was  established  on 
January  6. 1995. 

2.  Included  among  the  assets 
purchased  was  a  plant  in  Piarrisonbuig. 
Virginia,  for  which  the  seller  had  an 


obUgation  to  contribute  to  the  Sheet 
Metal  Workers'  National  Pension  Fund 
(the  "Plan"). 

3.  The  Buyer  has  assumed  the  Seller's 
obligation  to  contribute  to  the  Plan  at 
the  purchased  operations,  and  continues 
to  make  contributions  for  substantially 
the  same  nvunber  of  contribution  base 
units  as  the  Seller. 

4.  The  Seller  has  agreed  to  be 
secondarily  Uable  for  any  withdrawal 
liability  it  would  have  had  with  respect 
to  the  sold  operations  (if  not  for  section 
4204)  should  the  Buyer  withdraw  from 
the  Plan  within  the  five  plan  years 
following  the  sale  should  the  Buyer 
withdraw  and  fail  to  pay  withdrawal 
liability. 

5.  The  estimated  amount  of  the 
imfunded  vested  benefits  allocated  to 
the  Seller  with  respect  to  the  operations 
sold  is  $3,000,000. 

6.  The  amount  of  the  bond/escrow 
required  under  section  4204(a)(1)(B)  is 
$545,409.29. 

7.  On  December  29, 1995.  the  Buyer 
placed  in  escrow  an  amount  equal  to  the 
amoimt  required  under  4204(a)(1)(B). 

8.  The  Buyer  submitted  its  financial 
statement  as  of  January  26,  1996. 
According  to  that  statement,  the  Buyer's 
net  tangible  assets  are  just  over  $20 
million. 

9.  A  copy  of  the  request,  excluding 
the  financial  statements  of  the  Buyer, 
was  sent  to  the  Plan  and  to  the 
collective  bargaining  representative  of 
the  Seller's  employees. 

Comments 

All  interested  persons  are  invited  to 
submit  written  comments  on  the 
pending  exemption  request  to  the  above 
address.  All  conmients  will  be  made  a 
part  of  the  record.  Comments  received, 
as  well  as  the  relevant  non-confidential 
information  submitted  in  support  of  the 
request,  will  be  available  for  public 
inspection  at  the  address  set  forth 
above. 

Issued  at  Washington,  D.C,  on  this  16th 
day  of  December,  1996. 

Martin  Slate. 

Executive  Director,  Pension  Benefit  Guaranty 
Corporation. 

[FR  Doc.  96-32360  Filed  12-19-96;  8:45  am] 
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POSTAL  RATE  COMMISSION 
[Order  No.  1 146;  Docket  No.  CM-1] 

Complaint  of  Coalltton  Against  Unfair 
USPS  Compatttion;  Daelaratory  Ordar 
nnding  Complaint  to  ba  Juatiflad  and 
Providing  For  Furthar  Procaadlnga 

Before  Commissioners:  Edward  J.  Gleiman, 
Chainnan;  H.  Edward  Quick.  Jr.,  Vice- 


¥   , 


Federal  EegifltBr  /  Vol.  61.  No.  246  /  Friday.  December  20.  1996  /  Notices 


•7357 


Chairman;  George  W.  Haley;  and  W.H. 
"Trey"  LeBlanc  III 
December  16, 1996. 

L  Introduction  and  Procednral  History 

This  somewhat  unusual  proceeding 
concerns  a  complaint  lodged  by  private- 
sector  competitors  of  the  Postal  Service 
against  the  Service's  provision  of  a 
{>ackaging  service  wMch  it  is  offering 
imder  the  name  "Pack  &  Send."  This 
service,  which  is  performed  by  Postal 
Service  personnel  for  postal  customers 
according  to  a  variable  schedule  of  fees, 
has  never  been  submitted  for  the 
Commission's  consideration  and 
possible  recommendation  in  a  mail 
classification  or  rate  change  proceeding. 
Thus,  it  is  not  a  service  recognized 
within  the  comprehensive  Ciomestic 
Mail  Classification  Schedule  which 
officially  codifies  all  services  provided 
in  the  Nation's  postal  system,  and  the 
fees  charged  by  the  Postal  Service  have 
never  beemi  reviewed  or  recommended. 
On  this  basis  alone,  the  Complainant 
asks  the  Commission  to  find  that  the 
Postal  Service  is  charging  rates  which 
do  not  conform  to  the  policies  and 
requirements  set  out  in  Title  39  of  the 
United  States  Code. 

This  docket  was  initiated  by  a 
Complaint  filed  by  the  Coalition  Against 
Unfair  USPS  Competition  (CAUUC)  on 
May  23, 1996.  Complainant  identifies 
itself  as  a  coalition  consisting  of 
organizations  and  individuals  doing 
business  in  the  Commercial  Mail 
Receiving  Agency  ("CMRA")  industry, 
and  states  that  "[e]ach  of  the  individual 
stores  offer  pack  and  smd  services  as 
part  of  the  overall  retail  value-added 
services  provided  in  these  storest" 
Complaint  at  2.  Inasmuch  as  the  Postal 
Service  is  rendering  a  packaging  seivice 
without  first  having  requested  a 
recommended  decision  on  the  service 
and  its  rates  from  the  Commission, 
Complainant  alleges  that  the  Postal 
Service  is  charging  rates  which  do  not 
conform  to  the  policies  of  the  Postal 
Reorganization  Act.  Additionally,  the 
Complaint  alleges,  by  offering  the  Pack 
&  Send  service  the  Postal  Seivice  "is  in 
efiiect  going  into  direct  competition  with 
the  CMRA  industry  •  "  •."Ibid. 

Accompanying  tne  Complaint  are 
several  attachments  intended  to 
document  particulars  of  the  Pack  k 
Send  sovice.  its  competitive  purpose, 
and  the  terms  under  whidi  it  is  being 
offered.  Complaint,  Attachments  2-3,  5. 
Also  included  is  an  affidavit  reporting 
the  experience  of  an  individual 
customer  who  purchased  Pack  &  Send 
service  in  a  Postal  Service  retail  store  in 
Anchorage.  Alaska.  Id.,  Attachment  4. 

The  Postid  Service  responded  to  the 
Complaint  in  an  Answer  filed  on  Jvme 


24, 1996.  The  Answer  denies  most  of 
the  Complaint's  {dlegations,  but 
concedes  that  the  Service  "has  begun  to 
ofier  packaging  on  an  experimental 
basis  at  a  few  selected  retail  outlets." 
Answer  at  2.  The  Service  also  denies 
that  Pack  k  Send  is  a  "bundled"  service 
that  necessarily  entails  mailing,  but 
admits  that  the  packaging  service  has 
not  been  the  subject  of  a  rate  or 
classification  proceeding  pursuant  to  39 
U.S.C.  3622  or  3623  respcKrtively,  and 
that  the  Domestic  Mail  Classification 
Schedtile  does  not  include  a  separate 
classification  for  packaging.  Id.  at  2,  5 
and  7.  However,  ihe  Postal  Service  also 
takes  the  position  that  the  Complaint  is 
not  properly  before  the  Commission,  on 
the  groimds  that  Pack  &  Send  is  no  more 
than  a  "limited  parcel  packaging  trial," 
(id.  at  8),  and  that  it  "is  not  a  pcwtal 
service,  within  previous  interpretations 
of  the  term."  Id.  at  9. 

Three  days  after  filing  its  Answer,  the 
Postal  Service  submitted  a  motion  to 
dismiss  the  proceeding  with  prejudice 
"on  the  grounds  that  the  subject  matter 
of  this  proceeding  does  not  fkll  within 
the  scope  of  39  U.S.C.  3662."  Motion  of 
the  United  States  Postal  Service  to 
Dismiss  Proceeding,  June  27, 1996,  at  1. 
The  Service  argues  that  Pack  &  Send  is 
a  service  that  properly  belongs  in  the 
category  of  "non-postal"  services,  over 
whidi  the  Commission  exercises  no 
jurisdiction,  and  relies  on  Commission 
precedent  and  judicial  authority  for 
support. 

In  Order  No.  1128,  issued  July  30, 
1996,  the  Commission  denied  the 
Service's  motion  to  dismiss,  fintiing  that 
some  of  the  information  proffered  by 
Complainant  would  tend  to  support  an 
inference  that  Pack  &  Send  is  a  postal 
service.  In  Ught  of  its  tentative 
conclusion  that  available  fects  did  not 
warrant  a  siunmary  determination,  and 
that  the  Complaint  might  be  justified, 
the  Commission  decided  to  conduct 
formal  proceedings  in  conformity  with 
39  U.S.C.  3624.  established  a  deadline 
for  filing  notices  of  intervention,  and 
appointed  W.  Gail  Willette,  Director  of 
the  Commission's  Office  of  the 
Consiuner  Advocate,  to  represent  the 
general  public  in  the  proceeding. 
Complainant  was  also  directed  to 
provide  a  statement  estimating  the 
amount  of  time  it  would  require  to 
develop  and  file  a  direct  case.  PRC 
Order  No.  1128  at  13.  On  the  same  date, 
the  Chairman  issued  a  notice 
designating  Commissioner  Geoige  W. 
Haley  to  serve  as  Presiding  Officer  in 
the  docket 

On  September  13,  the  Complainant 
proffered  its  direct  case,'  accompanied 


by  a  Motion  for  Summary  Judgment,' 
and  a  supporting  memorandum. 
Recognizing  that  disposition  of 
Complainant's  motion  could  "involve  a 
final  deteimination  of  the  proc8eding[,]" 
(39  C.F.R.  3001.27(a)(7)),  the  Presiding 
Officer  certified  it  to  the  full 
Commission  on  the  same  date.  P.O. 
Rulii^  C96-1/2  at  1. 

In  &der  No.  1135,  issued  October  4. 
1996,  the  Commission  noted  the  piarties' 
consensus  that  only  one  issUe — namely, 
the  "postal"  character  of  Pack  &  Send — 
requires  resolution  by  the  Commission, 
and  that  this  consensus  greaUy 
simpUfies  the  case.  However,  the 
Commission  found  that  it  would  not  be 
appropriate  to  conclude  the  proceeding 
by  granting  Complainant's  motion,  in 
light  of  the  existence  of  genuine  issues' 
of  material  fact  and  the  requirements  of 
procedural  fairness.  ConsequenUy,  the 
Commissimi  declined  to  curtail  the 
opportunities  of  the  Postal  Service  or 
any  other  interested  party  to  develop 
further  relevant  and  material 
information  for  inclusion  in  the  record 
of  the  proceeding,  but  appropriately 
limited  that  evidence  to  fectual  matters 
that  bear  directly  on  the  "postal"  or 
"non-postal"  character  of  the  Pack  & 
Send  service.  Although  the  Commission 
foimd  that  the  procedural  status  of 
CAUUC's  complaint  made  it 
inappropriate  to  reach  the  merits  on  the 
CAUUC  Motion  for  Sunmiary  Judgment, 
it  stated  an  expectation  that  the 
Presiding  Officer  would  expedite  the 
initial  phase  of  Docket  No.  C96-1  in 
light  of  the  urgent  considerations  of 
competitive  harm  cited  by  Complainant 
PRC  Order  No.  1135  at  4-7. 

A  prehearing  conference  vras  held  in 
this  docket  on  October  8, 1996.'  In 
accordance  with  the  procedural 
schedule  established  in  P.O.  Ruling 
C96-1/6.  an  opportunity  was  provided 
for  a  hearing  on  Complainant's  direct 
case.  However,  the  Postal  Service  and 
all  other  parties  declined  the 
opportimity  to  conduct  oral  cross- 
examination.  The  Presiding  Officer 
extended  the  deadline  for  filing  rebuttal 
testimony  to  November  1, 1996,  in 
granting  a  Postal  Service  motion  in  part 
P.O.  Ruling  C96-1/7.  The  deadline  was 
further  extended  as  requested  in  a 
second  Postal  Service  motion.  P.O.  ' 
Ruling  C9&-1/8.  A  hearing  was 


■  Complainant  Coalitioa  Against  Unftir  USPS 
Campatition'*  Direct  Ca««:  Motion  of  Complainant 
{or  Summaiy  Judgment,  September  13, 1996.  On 
September  16,  CtKnplainant  filed  a  related  motion 
which  fought  tB  compel  additional  racpontes  by  tba 
Poatal  Service  to  Complainanf «  diacovary  raquaata 
In  the  event  it*  Motion  for  Summary  {udgmeot  wa* 
denied.  Complainant  Coalition  Againat  Unfair 
USPS  Compatitiao's  Ahemative  Motion  to  Compel 
Diacoveiy,  September  16, 1996. 
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conducted  on  the  rebuttal  testimony  of 
Postal  Service  witness  Patrida  M.  Gibeit 
on  November  12, 1996.' 

Initial  briefs  were  filed  by  the 
Complainant,  the  Postal  Servioe,  and 
OCA  on  November  22. 1996.  The  same 
parties  submitted  reply  brie£s  on 
November  27, 1996. 

In  light  of  the  foregoing  proceedings, 
the  central  issue  posed  by  the 
Complaint  is  now  ripe  for 
determination. 

n.  Criteria  for  Distinguishing  "Postal" 
From  "Non-Postal"  Services 

As  all  parties  to  this  proceeding 
recognize,  a  determination  of  the  merits 
of  the  instant  Complaint  depends  upon 
applying  legal  criteria  for  distinguishing 
"postal"  from  "non-postal"  service  to 
the  facts  contained  in  record  evidence. 
Thus,  it  is  appropriate  to  begin  with  a 
review  of  these  criteria  and  the  history 
of  their  application  in  prior 
proceedings. 

A.  Early  Jxistitutional  History 

In  the  first  and  second  omnibus  rate 
proceedings  before  the  Commission,  the 
Postal  Servioe  did  not  include  any 
proposed  changes  in  fees  for  special 
services  in  its  requests.*  Shortly  after 
filing  its  request  in  Docket  No.  R7&-1, 
the  Postal  Siervice  gave  separate  notice 
of  its  intention  to  increase  fees  for  11 
special  services  after  a  period  for 
submission  of  written  comments,  and 
provided  details  of  these  changes  to  the 
Commission  for  informational  pmrposes 
only.  A  mailer  organization.  Associated 
Third  Class  Mail  Users  (ATCMU),  filed 
a  suit  in  U.S.  District  Court  to  enjoin- 
implementation  of  the  changes  in 
special  service  fees,  arguing  that  fees    " 
could  not  be  changed  without 
submitting  a  request  to  the  Commission. 
The  District  Court  agreed  with  ATCMU. 
finding  with  respect  to  the  11  special 
services  at  issue: 

It  is  clear  that  nearly  all  of  these  other 
services  are  very  closely  related  to  the 
delivery  of  mail.  The  single  possible 
exception  is  the  selling  of  money  CHtlers. 
since  they  can  be  used  equally  as  well 
without  being  delivered  by  mail.  But  it  does 
seem  that  the  vast  majority  of  money  orders 
sold  at  post  ofBces  are  actually  sent  by  mail. 
Therefore,  it  appears  safs  to  say  that  all  of 
these  services  would  be  considered  "postal 
services"  in  ordinaiy  parlance. 

Associated  Third  Class  Mail  Users  v. 
Postal  Service,  405  F.Supp.  1109, 1115 
P.aC  1975).  The  court  also  observed 
that  "the  fees  set  for  these  services  have 
substantial  public  effect[,]"  (ibid.), 
which  apparently  reinforced  its 
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conclusion  that  the  services  were 
"postal"  in  nature.  It  then  want  on  to 
reject  the  Postal  Service's  claim  of 
unilateral  authority  to  change  fees 
appUcable  to  the  special  services, 
concluding  from  its  analysis  of  the  ■  :v  .«Y 
Reorganization  Act,  "that  the  Postal 
Rate  Commission  has  jurisdiction  over 
changes  in  the  fees  for  the  services  at 
issue  here.  Therefore,  •  •  •  the  Postal 
Service  cannot  increase  its  faes  for  these 
services  until  it  has  complied  with  the 
[formal  rate-change  procedures)  of 
Chapter  36  of  the  Act"  Id.  at  1118. 
On  review,  the  Court  of  Appeals 
affirmed  the  District  Court's  judgment, 
without  adopting  all  of  its  reasoning. 
The  court  said: 

Giving  "postal  services"  a  plain  meaning, 
all  of  the  services  here  at  issue  may 
reasonably  be  so  classified.  With  one  possible 
exception,  eech  clearly  involves  an  aspect  in 
the  posting,  handling  and  delivery  of  mail 
matter,  (citation  omitted)  *  *  *  As  for  the 
one  possible  exception — money  orders — it  is 
undisputed  that  the  great  majority  of  these 
are  sent  through  the  mail  and  that  therefore 
the  provision  of  money  orders  may  itself 
reasonably  be  viewed  as  intimately  a  part  of 
postal  services  •  •  * 
***** 

In  sum,  we  agree  with  the  district  court 
that  a  plain  reading  is  the  proper  reading  of 
section  3622:  "p>ostal  services"  as  used  there 
is  a  generic  term  and  was  meant  to  include 
all  the  special  services  here  at  issue. 

National  Association  of  Greeting  Card 
Publishers  v.  Postal  Service,  569  F.2d 
570,  596-97  (D.C  Cir.  1976),  vacated  on 
other  grounds,  434  U.S.  884  (1977) 
(commonly  known  as  "NAGCP  I"). 
(Emphasis  added.) 

In  Docket  No.  R76-1,  after  the  Postal 
Service  had  supplemented  its  initial  rate 
request  to  include  special  services  in 
response  to  the  District  Court's  decision 
in  ATCMU,  the  Commission  addressed 
the  question  of  which  services  are 
within  its  jurisdiction  for  ratesetting 
purposes,  and  which  are  not.  In  the 
Commission's  view,  a  number  of  the 
services  furnished  by  the  Postal  Service 
in  addition  to  the  actual  collection, 
transmission,  and  delivery  of  mail  "are 
clearly  nonpostal  in  character."  PRC  Op. 
R76-1,  Vol.  1,  at  266.  The  Commission 
discussed  the  principles  governing  its 
determinations  of  ratesetting 
jurisdiction  for  individual  special 
services  in  an  appendix  to  its  opinion.^ 
but  also  stated  as  its  general  conclusion: 

Special  postal  services — that  is,  those 
which  foil  within  the  ambit  of  section  3622 — 
are  services  other  than  the  actual  carriage  of 
mail  but  supportive  or  auxiliary  thereto. 
They  enhance  the  value  of  service  rendered 
under  one  of  the  substantive  mail  classes  by 
providing  such  features  as  added  security. 


added  convenience  or  speed,  indemnity 
against  loss,  correct  information  as  to  the 
current  address  of  a  redpieat,  etc.  We  believe 
that  this  standard  is  consistent  %^th  the 
decision  in  Associated  Third  Qass  Mail 
Users,  supra,  that  special  postal  fees  are 
within  the  jurisdiction  of  the  Conunission. 

Id.  at  266-^7.  (Footnotes  omitted.) 
(Emphasis  added.)  ^ 

B.  Subsequent  Developments 

Theite  have  been  few  subsequent 
disputes  regarding  the  "postal"  or  "non- 
postal"  character  of  service  innovations 
adopted  by  the  Postal  Service.' 
However,  one  area  in  which  a  "postal" 
versus  "non-postal"  dispute  has  been 
litigated  recently  concerns  the  Postal 
Service's  provision  of  philatelic 
services. 

The  Postal  Service  is  explicitly 
authorized  "to  provide  philatelic 
services"  in  a  provision  that  is  separate 
from  the  grant  of  power  to  provide  all 
aspects  of  mail  service.  39  U.S!C. 
404(a)(1),  (a)(5).  Courts  presented  with 
controversies  regarding  philatelic 
services  have  generally  interpreted  these 
portions  of  the  Reorganization  Act  to 
mean  that  the  Postal  Service  has 
authority  to  exorcise  broad  and 
imilateral  discretion  over  philatelic 
operations.''  They  have  al»o  foimd  that 
the  ri^ts  and  procedural  safeguards 
provided  for  users  of  the  mail  in  the 
Reorganization  Act  do  not  extend  to 
users  of  philatelic  services.^  On  these 
grounds,  courts  have  found  that 
philatelic  customers  have  no 
enforceable  right  of  action  against  the 
Postal  Service  for  allegedly  improper 
philatelic  activities.' 

In  the  single  Commission  complaint 
proceeding  that  has  involved  philatelic 
services,  the  disposition  is  consistent 
with  the  judicial  treatment  described 
above,  hi  Docket  No.  C95-1. 


>  See  PRC  Op.  R7fr-1,  VoL  2,  Appendix  F. 


*Mora  commonly,  litigation  has  involved  claims 
that  a  service  change  contemplated  or  implemented 
by  the  Postal  Service  is  a  "change  in  the  nature  of 
postal  services"  requiring  the  submission  of  a 
proposal  to  the  Commission  under  section  3661;  the 
"postal"  quality  of  the  service  has  not  been  in 
controversy.  The  Fust  dispute  of  this  type  was 
litigated  in  Buchanan  v.  United  States  Postal 
Setvice.  375  F.Supp.  1014  (N.D.  Ala.  1974), 
affirmed  in  port.  508  F.2d  259  (5th  Cir.  1975).  in 
which  a  Postal  Service  nationwide  plan  to 
reconfigure  retail  bcilities  was  found  to  be  a 
"change  in  the  nature  of  postal  services."  thus 
requiring  a  request  and  proceedings  under  section 
3661.  The  Postal  Service  subsequently  filed  a 
complying  request,  and  proceedings  were  bald  in 
Docl^  No.  N75-1. 

''h4om$  et  at.  v.  Runyon  et  aJ.,  870  F.Supp.  362. 
368-«g  (DJ).C  1904),  appeal  dismissed.  No.  M- 
5344  (D.C  Or.  1994). 

■  Vnicovar  et  al  v.  United  States  Postal  Service, 
859  F.Supp.  1437. 1446  P.  Wyo.  1994).  appeal 
dismissed.  No.  94-.8085  (10th  Cir.  1994).  See  also 
Morris,  supra,  at  366-.69. 

*  Morris,  supra,  at  370-71;  Unicover,  Supra,  at 
1446. 
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complainant  David  B.  Popkin 
challenged  planned  increases  in  the 
shipping  and  handling  charges  far 
orders  placed  with  the  Postal  Service 
Philatelic  Fulfillment  Service  (PFSC) 
catalog  sales  program.  The  Postal 
Service  movod  to  dismiss  the 
proceeding,  primarily  on  the  ground 
that,  "the  subject  matter  *  *  *  concerns 
philatelic  services  which  are  not  within 
the  scope  of  39  U.S.C.  3662."  Motion  of 
the  United  States  Postal  Service  to 
Dismiss  Proceeding,  April  13, 1995,  at  2. 
(Footnote  omitted.)  The  Service  also 
claimed  that  the  absence  of  the  word 
"fee"  from  section  3662  should  be 
construed  to  preclude  adjudication  of 
complaints  concerning  fees  for  postal 
services,  as  distingui^ed  from  rates.  Id. 
at  3,  n.  3. 

In  Order  No.  1075,  the  Commission 
rejected  the  latter  argument,  concluding 
that,  "complaints  concerning  fees  for 
postal  services  do  fall  within  the  scope 
of  section  3662(.]"  PRC  Order  No.  1075, 
September  11, 1995,  at  5.  However,  the 
Commission  concuired  with  the  Postal 
Service's  primary  jurisdictional 
argument,  based  on  an  application  of 
the  District  Court's  standud  in  the 
ATCMU  decision: 

Applying  the  rationale  of  the  District  Court 
to  the  bets  involved  in  the  present 
complaint,  the  Commission  finds  that  the 
services  involved — the  handling  and 
shipping  of  catalog  orders  placed  with  the 
Philatelic  Fulfillment  Service  Center — are  not 
closely  related  to  the  delivery  of  mail  and, 
therefore,  the  charges  for  such  services  do  not 
constitute  "fees  for  postal  services"  within 
the  scope  of  section  3662  of  title  39,  United 
States  Code. 

Ibid.  Having  reached  this  conclusion, 
the  Commission  dismissed  the 
complaint.  ■" 

m.  Applying  the  Criteria  to  the  Facts 

A.  Which  Test  or  Tests  Should  Apply? 

Determining  whether  the  Pack  &  Send 
service  is  "pcratal"  or  "non-postal"  in 
character  is  complicated  by  a 
disagreement  among  the  parties  in  this 
case  regarding  which  legal  standard  or 
standards  should  govern  that 
determination.  Among  other  arguments 
they  present,  both  Complainant  and  the 
OCA  claim  that  the  Pack  &  Send  service 
should  be  deemed  "postal"  on  the  same 
basis  on  which  the  ATCAfUaad  NAGCP 
courts  found  money  orders  to  constitute 
a  postal  service:  the  "great  likelihood" 
that  use  of  the  service  will  be  coupled 
with  mailing  of  the  parcel  so  prepared. 


i«  Complainant  subsequently  petitioned  for 
recontidentioa  of  tite  Commission's  determination 
to  dismiss  the  Complaint  The  Commission  denied 
his  motion  in  Order  No.  1066,  issued  Novemt>er  15, 
1995. 


OCA  Initial  Brief  at  6;  CAUUC  Brief  at 
12-13.  The  Postal  Service  argues  against 
use  of  this  so-called  "statistical"  test, 
citing  misgivings  expressed  in  the  R76- 
1  opinion  regarding  its  application  to 
money  otdem,  and  stating  that  it  would 
be  "unwise  fw  the  Commission  now  to 
rely  on  allegations  concerning  the 
proporti<m  of  postal-packaged  parcels 
that  are  also  mailed  in  determining 
whether  packaging  service  is  a  postal 
service."  Postal  Service  Initial  Brief  at 
16.  The  Postal  Service  argues  for 
application  of  a  "structural"  analysis  of 
the  Pack  &  Send  service,  which  it  claims 
the  Commission  applied  to  certain 
special  services  in  the  R76-1  opinion, 
and  under  which  the  Service  argues  that 
Pack  &  Send  is  "non-postal"  in 
character.  Id.  at  9-17;  Postal  Service 
Reply  Brief  at  3-5.  Both  Complainant 
and  the  OCA  challenge  the  vaUdity  of 
the  Postal  Service's  "structural" 
standard. 

It  is  imdeistandable  that  each  party 
would  advance  the  standard  which  it 
considers  to  provide  the  strongest 
support  of  its  position  on  the  "postal" 
or  "non-postal"  nature  of  Pack  &  Send. 
However,  from  the  Commission's 
perspective,  it  is  neither  necessary  nor 
prodtactive  to  canonize  any  one 
particular  test  in  preference  to,  or  to  the 
exclusion  of,  every  other  potentially 
appUcable  criterion.  The  courts  have 
stated  that  the  fundamental  inquiry  to 
be  made  is  wdiether  the  service  under 
scrutiny  is  a  "postal  service"  in 
ordinary  parlance,  the  "plain  meaning" 
of  which  is  established  by  reference  to 
the  routine  postal  functions  of 
accepting,  handling  and  delivering  mail 
matter.  ATCMU.  supra,  at  1115;  NAGCP. 
supra,  at  596-97.  It  is  also  appropriate 
to  consider  the  extent  to  whidi  faes  set 
for  the  service  have  "substantial  public 
effect,"  as  suggested  in  the  ATCMU 
opinion.  As  the  Commission  has 
recognized  in  prior  proceedings,  most 
notably  Docket  No.  R76-1,  there  are  a 
variety  of  analytical  lenses  through 
which  potential  relationships  to 
customary  postal  functions  may  be 
usefully  viewed.  PRC  Op.  R76-1, 
Appendix  F,  passim.^*  Accordingly, in 
considering  the  "postal"  or  "non- 
postal"  character  of  the  Pack  &  Send 
service,  the  Commission  will  assess  the 
utility  and  persuasive  fence  of  all  the 
theories  and  interpretations  of  the 
factual  record  advanced  by  the  parties  to 
this  proceeding. 


■  ■  The  Postal  Sertfln  summarises  soms  of  tbass 

considerations  in  its  Initial  Brief  at  10-12. 


B.  Relationship  to  Non-Postal  Statutory 
Functions  of  the  Postal  Service 

As  was  noted  in  the  earlier  review  of 
criteria  for  distinguishing  "postal"  from 
"non-postal"  services,  one  conclusive 
basis  on  which  a  service  can  be  foimd 
to  be  "non-p>06tal"  applies  where  the 
service  pertains  exclusively  to 
performance  of  a  statutory  function  of 
the  Postal  Service  that  is  distinct  from 
the  carriage  of  mail.  Philatelic  sales  and 
services,  performed  pursuant  to  the 
separate  grant  of  authority  in  39  U.S.C 
404(a)(5),  exemplify  such  statutorily 
non-postal  services. 

The  Postal  Service  makes  no  such 
claim  regarding  the  Pack  &  Send  service. 
Instead,  the  Service  characterizes  the 
service  as  "an  enhancement  to  the  retail 
sale  of  packaging  materials[,j"  which  is 
intended  "to  provide  a  higher  level  of 
service  that  our  existing  customers  have 
requested."  Rebuttal  Testimony  of 
Patricia  M.  Gibert.  USPS-RT-1,  at  3. 
Consequently,  as  Complainant  has 
argued,  the  Pack  &  Send  service  is 
unlike  the  Postal  Service's  sale  of 
migratory  waterfowl  stamps  or 
distribution  of  information  pertaining  to 
dvil  service  examinations,  which  fulfill 
a  distinctly  governmental,  non-postal 
function.  'Therefore,  the  Pack  &  Send 
service  cannot  be  found  "non-postal"  on 
this  particular  ground. 

C.  Intrinsic  and  "Structural"  Features  of 
the  Pack  6-  Send  Service 

Although  there  appears  to  be  little 
disagreement  regarding  the  basic  factual, 
details  of  the  Pack  &  Send  service,  the 
parties  characterize  the  service,  and 
portray  itsTelationship  to  mailing,  very 
differently.  The  Service  espouses  what 
might  be  called  a  "free-standing"  view 
of  Pack  &  Send:  a  mere  extension  of  the 
sale  of  packaging  materials,  with  no 
relation  to  any  aspect  of  mail  service  nor 
to  any  operational  objective  or  benefit  of 
the  Postal  Service.  USPS-RT-1  at  3-4; 
Initial  Brief  at  5-7. 11-17.  By  contrast. 
Complainant  and  the  OCA  present  a 
perspective  in  which  the  Pack  &  Send 
service  transaction  is  intertwined  with 
mAJling  OCA  argues  that  the  service  is 
postal  in  character  because  "paddng" 
and  "sending"  are  integrated  in  a 
"seamless"  operation  that  intermingles 
pafVaging  and  mailing  activities,  in  a 
transaction  throughout  which  the  Postal 
Service  retains  custody  of  the  item 
tendered  by  the  ctistomer  for  service. 
OCA  Initial  Brief  at  1-4. 

In  the  CommissioD's  opinion,  the 
Postal  Service's  characterization  of  the 
Pack  &  Send  service  is  seriously  flawed 
in  several  respects.  Moreover,  it  is 
fundamentally  at  odds  with  the 
significance  of  adding  a  parcel 
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piirkttging  service  to  the  cuirent  anay  of 
services  offered  at  postal  fedlities. 

First,  the  Comioission  rejects  the 
Postal  Service's  blanket  assertion  that 
Pack  k  Send  service  "is  not  an  aspect  of 
the  acceptance,  handling,  or  delivery  of 
the  malll.l"  Postal  Service  Initial  Brief  at 
6.  The  record  dearly  establishes  that 
Pack  k  Send  service  is  an  optional 
aspect  of  the  acceptance  of  parcels  for 
in<<Hng  A  postal  customer  may  either 
tender  a  finished  parcel  to  a  wbidow 
clerk  for  mailing,  or  purchase  the  Pack 
&  Send  service  for  packaging  the 
contatifs.  In  either  case,  the  criterion  of 
mailability  applies:  the  Postal  Service 
will  not  provide  Pack  k  Send  service  for 
nott-maiLble  contents.  USPS-RT-1  at  6, 
n.  2;  Exhibit  USPS-lB.  In  response  to  a 
question  from  Chairman  Gleiman, 
witness  Gibert  testified:  "The  first 
question  [Postal  Smvice  employees]  are 
trained  to  ask  is,  is  the  item  mailable?" 
Tr.  2/204.  When  asked  why  this 
determination  is  important,  the  witness 
stated,  in  part,  "[b]ecause  a  significant 
nufflbOT  oi  the  pieces  that  will  be  packed 
will  also  be  sent  via  Postal  Service{.]" 
Id.  at  205.  Thus,  accepti^ility  for 
mailing  applies  equally  to  finished 
parcels  and  materials  tendered  for  Pack 
ft  Send  service. 

Second,  the  Commission  finds  no 
persuasive  force  in  the  Postal  Service's 
arguments  that  Pack  ft  Send  service 
does  not  achieve  any  operational 
ob}ective  of,  or  confer  any  operational 
benefit  upon,  the  Postal  Service.  As  an 
initial  matter,  these  assertions  are 
unproven  on  the  record  and  far  from 
self-evident  For  example,  by  compljring 
with  perkaging  requirements  prescribed 
in  a  Postal  Service  Training  Manual,  see 
Tr.  2/72,  a  parcel  prepared  in  a  Pack  ft 
Send  transaction  would  be  luilikely  to 
sufiisr  damage  to  the  contents  or  cause 
damage  to  postal  equipment, '^  and 
thereby  confer  an  operational  benefit  to 
the  Service.  More  importantly, 
operational  objectives  and  benefits 
would  not  appear  to  be  particxilarly 
useful  reference  criteria  for  establishing 
that  a  given  service  is  non-postal.  By 
restricting  scrutiny  to  considerations 
internal  to  the  Po^al  Service,  employing 
these  criteria  would  neglect  the  needs 
of,  and  potential  benefits  to,  postal 
customers.  Moreover,  it  is  unlikely  that 
several  curtent  special  services  siji>ject 
to  the  Commission's  mail  classification 
and  rate  jurisdiction  would  pass  muster 
as  "postal"  under  such  criteria.  As 
witness  Gibert  confirmed  in  response  to 
a  question  from  Chairman  Gleiman. 


■2  A*  witneM  Gibait  Ulustcated  this  point  in 
"followfing]  our  own  packaging  requirenienU"  a 
Poctal  Service  employee  "wouldn't  use  string"  in 
securing  the  parcel,  because  "(Ijt  could  get  hung  up 
in  machinery."  Tr.  2/239. 


"Uln  the  case  of  certificate  of  maiHng 
[service),  it  appears  that  the  benefit  is  to 
the  customer."  Id.  at  233. 

Finally,  the  Commission  is  in 
fundamental  disagreement  with  the 
Postal  Service's  characterization  of  the 
Pack  ft  Send  service  and  its  significance 
in  the  universe  of  postal  and  non- postal 
services.  Contrary  to  the  Service's 
formalistic  insistence  on  brief  that 
packaging  "cannot  properly  be  called 
'mail  pr^Mration' "  because  the  latter  is 
a  term  of  art  "not  applied  to  the  non- 
technical activities  mat  every  mailer 
must  undortake  to  enter  an  item  into  the 
mail."  Postal  Service  Initial  Brief  at  5. 
n.  1.  the  Commisrion  concludes  that,  in 
ordinary  parlance.  Pack  ft  Send  service 
constitutes  tnail  preparati<»i  for  a  fee.  It 
also  constitutes  an  entirely  new  fonn  of 
access  to  the  parcel  services  offered  by 
the  Postal  Service,  which  allows  a 
potential  parcel  mailer  to  tender  the 
items  they  wish  to  send,  rather  than 
finished  packages.  For  this  reason.  Pack 
ft  Send  can  properly  be  viewed  as  a 
value-added  special  service  for  parcels; 
the  added  value  results  from  the 
alternative  fonn  of  acceptance  it  makes 
possible. 

For  these  reasons,  the  Conmiission 
concludes  that  the  Pack  ft  Send  service 
is  both  structurally  related  to  maiHng  in 
the  acceptance  fimction,  and 
intrinsically  postal.  The  ability  of  Pack 
ft  Send  cu^omers,  who  are  so  disposed, 
to  purchase  the  packaging  service 
without  also  purchasing  a  category  of 
parcel  delivery  service  does  not  alter 
these  conclusions. 

D.  Correlation  Between  Use  of  Pack  Br 
Send  Service  and  Use  of  the  Mail 

Both  the  Complainant  and  OCA  argue 
that  the  Pack  ft  Send  service  should  be 
found  to  be  "postal"  on  the  same 
ground  that  the  ATCMU and  NAGCP 
courts  found  the  sale  of  money  orders  to 
be  "postal":  that  the  vast  majority  of 
transactions  lead  to  actual  use  of  the 
mail.  Complainant  cites  the  Postal 
Service's  rebuttal  testimony  as 
establishing  that  a  typical  Pack  ft  Send 
transaction  involves  the  purchase  of 
postage.  CAUUC  Brief  at  9.  CAUUC  also 
presents  the  affidavits  of  Michael  L. 
Phillips  and  Edward  N.  Frye,  both  of 
whom  testify  that  only  a  very  small 
percentage — 1  percent  or  less — of  the 
parcels  packed  by  their  stores  will  not 
be  mailed  or  shipped  by  those  stores.  Tr. 
2/82,  88;  CAUUC  Initial  Brief  at  5. 
Qting  the  same  affidavits  and  witness 
Gibert's  concession  that  "the  likelihood 
of  [Pack  ft  Send  customers]  maiUng  is 
feirly  high!,]"  OCA  argues  that  the 
"great  likelihood  that  Pack  and  Send 
will  be  coupled  with  mailing. would 
constitute  a  dispositive  tendency 


*  *  '"toward  a  finding  that  the  Service 
is  "postal"  under  the  ATCMU  court's 
standard.  OCA  Initial  Brief  at  5-6. 

The  Postal  Service  argues  that 
CAUUC's  and  OCA'S  invocation  of  the 
test  it  labels  "statistical"  is  both 
inconsistent  with  the  "structural" 
standard  it  espouses  and  flawed.  The 
first  &aw  in  the  approach,  the  Service 
argues,  "is  that  the  record  is  devoid  of 
this  statistic."  Postal  Service  Reply  Brief 
at  5.  The  Service  characterizes  the 
Phillips  and  Frye  affidavits  as  "an 
attempt  to  fabricate  an  ersatz  statistic" 
because  the  record  is  devoid  of  evidence 
that  would  support  an  analogy  between 
the  packaging  operations  in  affiants" 
stores  and  the  Postal  Service's 
implementation  of  Pack  ft  Send  service. 
Id.  at  5-6.  Additionally,  the  Service 
argues  that  the  record  rebuts  CAUUCs 
and  OCA'S  conclusion  that  the  sale  of 
Pack  ft  Send  is  ctHubined  with  the  sale 
of  postage  for  accounting  purposes, 
because  a  separate  Account  Identifier 
Code  (AlC)  has  been  established  for 
Pack  ft  Send  transactions.  Id.  at  6-7. 

Notwithstanding  the  Postal  Service's 
arguments  against  application  of  what  it 
caiUs  the  "statistical"  standard,  the 
Commission  agrees  with  Complainant 
and  the  OCA  mat  the  available 
information  r^arding  Pack  ft  Send 
service  indicates  a  h^  correlation 
between  purchase  of  the  Pack  ft  Send 
service  and  use  of  the  mail  for  the  parcel 
so  prepared.  The  Postal  Service 
amcedes  it  has  no  records  that  would 
indicate  how  many  Pack  ft  Send 
transactions  to  date  have  culminated  in 
a  parcel  mailing.  Reply  Brief  at  6,  but 
wimess  Gibert's  best  "jud^ental 
answer"  is  that  "a  fairly  high  proportion 
are  shipped."  Tr.  2/189.  Furthermore, 
while  the  Phillips  and  Frye  affidavits 
submitted  by  Complainant  report 
experience  in  private  stores,  not  Postal 
Swvice  operations,  they  serve  to 
confirm  the  common-sense  expectation 
that  a  customer  who  brings  an 
unpackaged  item  into  a  facility  that 
offers  both  packing  and  shipping 
services  is  likely  to  use  both.  Therefore, 
in  the  Commission's  view,  the  available 
facts  justify  a  reason^le  degree  of 
certainty  that  the  Pack  ft  Send  service 
would  satisfy  the  standard  applied  by 
the  ATCMU  court  to  money  orders.  "The 
Commission  agrees  with  OCA  that  the 
likely  coupling  of  the  service  with 
parcel  mailing  establishes  a  "dispositive 
tendency"  toward  a  finding  that  the 
Service  is  "postal." 

E.  Public  Representations  and  Public 
Effect 

The  record  of  this  proceeding  is 
replete  with  public  declarations  of  the 
Postal  Service,  and  inducements  to 
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potential  customers,  that  present  Pack  & 
Send  service  conjunctively  with  the 
TPi'iHng  of  parcels,  or  in  the  context  of 
the  parcel  Ttmiling  services  it  offers.  The 
Report  of  the  Postmaster  General  for 
1995  describes  Pack  &  Send  as  "a  value- 
added  service  designed  to  strengthen 
the  Postal  Service's  retail  parcel  service 
while  adding  an  important  convenience 
to  customers."  Tr.  3/264.  See  also  Tr. 
2/38,  2/227.  Part  of  a  written  response 
of  the  Postmaster  General  to  Chairman 
McHugh  of  the  Subcommittee  on  the 
Postal  Service  of  the  House  Committee 
on  Government  Reform  and  Oversight 
describes  Pack  &  Smd  as  "[a]  value 
added  service  that  allows  customers  to 
bring  items  to  selected  post  offices  and 
have  them  packaged  and  mailed."  Tr.  3/ 
271.  Internal  communications  of  the 
Postal  Se^ce  have  contained  similar 
characterizations.  Tr.  2/36,  43,  49,  51- 
52.  Advertising  has  urged  potential 
customers  to  "Let  Us  Box.  Pack  and 
Ship  Your  Gifts,"  and  oSsied  the    . 
inducement  of  discount  coupons 
applicable  to  the  cost  of  packing 
material  and  labor.  Tr.  2/45.  42,  55, 
59-60. 

All  these  materials  would  lead  an 
ob)ective  observer  to  conclude  that  the 
Pack  &  Send  service  is  a  new  feature 
and  an  enhancement  of  the  Postal 
Service's  pre-existing  parcel  delivery 
^rvices,  and  that  in  offering  Pack  & 
Send  the  Postal  Service  is  pursuing  both 
potential  users  of  the  service  and 
additional  use  of  parcel  services.  The 
Postal  Service  does  not  dispute  the 
authenticiw  of  any  of  these  materials.  '^ 

The  pubuc  effect  of  offering  the  Pack 
ft  Send  service  appears  to  be  minor  to 
date,  as  witness  Gibert  testifies  that  the 
"current  sales  average  is  about  one 
parcel  packaging  transaction  per 
business  day  per  Pack  ft  Send  site." 
USPS-41T-1  at  4.  However,  should  the 
Postal  Service  decide  to  expand  the 
availriiility  of  the  service  significantly, 
the  potential  competitive  injury 
anticipated  by  CAUUC  could  occur, 
depending  on  the  Service's  success  in 
attracting  Pack  &  Send  customers.  The 
Phillips  and  Frye  affidavits  establish 
that  a  customer  for  a  store's  packaging 
service  will  almost  certainly  purchase 
shipping  in  the  same  transaction. 
Therefore,  diversion  of  a  potential 
packaging  customer  from  a  store  to  the 
Postal  Scorvice  would  represent  not  only 
the  loss  of  the  packaging  business,  but 
also  whatever  revenue  would  be 
associated  with  the  shipping 
transaction.  This  being  the  case,  the 


"HowwMT.  wttnaM  GOwrt  did  tMtiiy  that,  "we 
have  ■ubMOuantly  taid  no  proaiotional  matariaU 
may  be  ptoduoed  in  thii  regard  unlaaa  they  get 
cleared  Dy  my  organization,  because  of  lome  of  the 
iaauea  around  wwding  in  the  coupons."  Tr.  2/22S. 


levels  of  fees  charged  for  Pack  &  Send 
service  are  likely  to  have  a  significant 
public  efiiect.  particularly  on  stores  in 
the  CommercUd  Mail  Receiving  Agency 
industry. 

F.  General  Conclusion 

Application  of  the  legal  standards  that 
have  been  employed  in  prior  decisions 
to  Hiitringiiinh  "postal"  from  "non- 
postal"  sendees  leads  the  Conunission 
to  conclude  that  the  Pack  ft  Send  service 
is  definitely  "postal"  in  character:  By 
ofiisring  pc«tal  customers  a  parcel 
preparation  service  for  items  they  bring 
to  retail  facilities,  the  Postal  Service  has 
introduced  a  wholly  new  method  of 
accepting  mailable  items  for  ultimate 
delivery  as  parcels.  Thus,  Pack  ft  Send 
service  has  a  direct  structural 
relationship  to  the  provision  of  postal 
services.  Intrinsically,  it  is  a  value- 
added  service  available  for  the 
categories  of  parcel  service  provided  by 
the  Postal  Service;  the  locus  of  the 
added  value  is  the  alternative  form  of 
acceptance  it  provides.  For  this  reason. 
Pack  ft  Send  is  a  service  "other  than  the 
actual  carriage  of  mail  but  supportive  or 
auxiliary  thereto!,]"  which  "enhance[s] 
the  value  of  service  rendered  under 
*  *  *  substantive  mail  classes[,]"  and 
thus  satisfies  the  general  criterion  for 
"postal"  services  formulated  by  the 
Commission  in  Docket  No.  R76-1.  PRC 
Op.  R76-1  at  267.  In  common  parlance, 
as  well  as  under  these  more  analytical 
legal  tests,  it  is  a  postal  service. 

In  addition,  as  might  reasonably  be 
expected,  there  is  a  hi^  correlation 
between  a  postal  customer's  use  of  the 
Pack  ft  Send  service  and  mailing  of  the 
finished  parcels  it  produces.  This  is  the 
very  response  that  the  Postal  Service's 
public  representations  outside  this 
proceeding  anticipate,  and  that  the 
Service's  advertising  to  the  public  seeks 
to  produce.  Ftirthermore,  because  of  this 
effective  linkage  between  parcel 
preparation  and  mailing,  the  availability 
of  the  Pack  ft  Send  service  and  the  level 
of  its  fees  have  the  potential  for  causing 
a  significant  impact  on  competing  stores 
in  the  private  sector  that  o^r  packaging 
service  and  access  to  alternative  means 
of  shipping  parcels. 

For  all  these  reasons,  the  Commission 
finds  that  the  Pack  ft  Send  service  is 
"postal"  in  character,  and  that 
establishment  of  the  service  and 
recommendations  concerning  its  fees 
are  fimctions  that  the  Postal 
Reorganization  Act  craitemplates  to  be 
within  the  jurisdiction  of  the  Postal  Rate 
CommissioD. 


IV.  AUegations  Regarding  Pack  ft  Send 
Costs  and  Pricing 

While  the  parties  apparently  concur 
that  the  costs  of  providing  the  Pack  ft 
Send  service  and  the  leveb  of  the  fees 
set  for  it  by  the  Postal  Service  are 
matters  of  secondary  importance  in  this 
proceeding,  in  comparison  with  a 
determination  of  the  service's  postal  or 
non-postal  character,  they  have  been 
si^jects  of  controversy.  CAUUC's 
Complaint  alleges  that,  "the  Postal 
Service  is  not  pricing  this  service  based 
on  any  attribution  of  costs[,]"  but 
instead  on  "what  otir  competitors 
charge."  Complaint  at  3.  In  her  rebuttal 
testimony,  witness  Gibert  testifies  that 
the  price  set  for  the  Pack  ft  Send  service 
is  based  on  the  cost  of  packaging 
material,  together  with  the  cost  of  the 
labor  time  involved  in  performing  the 
packaging  service,  plus  a  maricup  of 
approximately  60  percent.  USPS-RT-1 
at  2;  Tr.  2/133-34.  Regarding  the  prices 
charged  for  the  service,  whidi  are  not 
uniform  for  all  locations  that  offiar  it, 
witness  Gibert  testifies  that  the  Service 
selects  "prices  in  the  upper  end  of  the 
local  market"  for  privately-offered 
packaging  services.  USPS-RT-1  at  2-3. 
On  brief,  the  Postal  Service  claims  that 
it  "has  applied  appropriate,  generous ' 
marlnips  in  calctilating  the  prices  for  its 
packaging  service,"  and  also  "has 
affirmatively  priced  its  packaging 
service  *  *  *  to  avoid  underpridng 
with  respect  to  alternative  sources." 
Postal  Service  Initial  Brief  at  17. 
(Footnote  omitted.) 

Both  Complainant  and  the  OCA  argue, 
to  the  contrary,  that  the  Postal  Service 
has  set  the  prices  for  Pack  ft  Send 
service  at  levels  that  are  unlikely  to 
recover  the  average  costs  of  providing 
the  service.  Both  parties  argue  that,  at 
the  reported  average  labor  cost  of  $3.24 
per  Pack  ft  Send  transaction,  a  labor  rate 
of  $29.04  per  hour,  and  a  60  percent 
markup  of  the  labor  cost,  the  average 
Pack  ft  Send  transaction  would  have  to 
be  accomplished  in  4.2 — minutes  ^«^di 
CAUUC  characterizes  as  "xmbelievable" 
(Initial  Brief  at  14)  and  OCA  as 
"preposterous"  (Initial  Brief  at  9).  Based 
on  the  reported  costs  of  administering 
the  service  (Tr.  3/271),  CAUUC  also 
calculates  an  average  of  $7.22  per 
traqsaction,  which  would  also  require 
that  labor  time  be  "minimal."  Initial 
Brief  at  14. 

Finally,  both  Complainant  and  the 
OCA  argue  that  Pack  ft  Send  prices  are 
likely  to  be  set  too  low  in  their 
•  respective  markets  in  light  of  the  higgler 
wage  rates  paid  by  the  Postal  Service  to 
its  unionized  work  farce.  CAUUC  Initial 
Brief  at  14-15;  OCA  Initial  Brief  10-13. 
On  the  basis  of  these  analyses  and 
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considerations.  OCA  claims  "that  the 
Postal  Service  is  offering  Pack  and  Send 
at  predatory  prices."  Id.  at  7. 

hi  its  reply  brief,  the  Postal  Service 
denies  the  claims  of  predatory  pricing 
and  cross-subsidization,  and  challenges 
the  calcxilations  on  which  CAUUC  and 
OCA  base  their  arguments  that  Pack  & 
Send  prices  are  not  likely  to  be 
compensatory.  The  Service  notes  that 
the  parties'  calculations  used  the  retail 
prices  of  packaging  material,  rather  than 
their  costs  to  the  Postal  Service,  and  that 
substituting  the  latter  would  leave 
enough  labor  cost  to  allow  for  almost  7 
minutes  of  clerk  time  per  transaction. 
Postal  Service  Reply  Brief  at  9-10. 
Additionally,  the  Service  argues  that  the 
parties'  calculations  fail  to  take  into 
accoimt  that  the  average  hourly  rate  for 
labor  used  in  Pack  &  Send  transactions 
is  likely  to  be  lower  than  the  average 
hourly  rate  for  window  and  window 
distributicHi  clerks,  who  are  generally 
senior  employees,  because  in  soine 
instances  the  packaging  service  is 
performed  by  part-time  or  lower^wage 
postal  employees.  Id.  at  10-11.  To 
illustrate  these  points,  the  Service 
appends  a  table  which  purports  to 
demonstrate  that  the  average  Pack  & 
Send  charge  could  cover  costs  and  bear 
some  markup  wi^  varying  amounts  of 
labor  per  transaction.  Id.,  Table  1. 

After  examining  the  scant  record 
evidence  available  on  these  issues,  the 
Commission  concludes  that  it  is  simply 
impossible  to  reach  any  informed 
conclusion  regarding  the  costs  of 
providing  the  Pack  &  Send  service,  or 
whether  the  fees  charged  by  the  Postal 
Service  are  compensatory.  Apparently 
the  prices  charged  for  the  service  have 
not  been  uniform  across  all  areas  where 
Pack  &  Send  has  been  offered,  ■*  and 
comprehensive  volujne  and  revenue 
information  is  imavailable.  While  the 
Postal  Service  purportedly  begins  with 
labor  cost  in  arriving  at  Pack  &  Send 
prices,  that  figure  (or  range  of  figures) 
has  not  been  quantified  on  the  record  of 
this  proceeding. "  As  CAUUC  and  OCA 
point  out,  costs  recovery  would  depend 
on  the  duration  of  the  transaction,  and 
data  on  this  critical  operational  question 
are  likewise  unavailable.  Finally,  there 
is  no  information  concerning  price 
levels  that  prevail  in  the  Commercial 
Mail  Receiving  Industry  for  competing 


■*In  racpoBM  to  a  quaction  poMd  by 
CoaomiMionar  LeBUnc.  witnesa  Gibert  testified  dtat 
"difbtant  prices  have  been  tested  in  different 
markets."  Tr.  2/213. 

"The  Postal  Service  states  that  Pack  k  Send 
prices  are  intended  to  recover  a  variety  of 
associated  costs  in  addition  to  window  transaction 
labor  ooat.  but  that:  "Our  analysis  has  not  yet 
wlwwlail  to  datarminlng  tha  aaaodatad  coat 
segments  and  components."  It.  3/273. 


packaging  services.  These  are  all  matters 
that  would  either  require  or  warrant 
exploration  should  the  Pack  &  Send 
service  be  considered  on  its  merits  in  a 
proceeding  condiicted  pursuant  to 
sections  3622  and  3623. 

V.  DiqMwitioD  of  the  CompUfait  and 
Proviaiaii  For  Furdier  Proceedings 

Having  foimd  that  the  Complaint  of 
CAUUC  is  justified,  the  Commission 
must  decide  on  an  appropriate  course  of 
action.  Complainant  asks  the 
Commisdon  to  declare  its  finding  that 
Pack  &  Send  is  a  postal  service  being 
offered  in  violation  of  the 
Reorganization  Act,  and  to  commence  a 
second  phase  of  this  docket  which 
would  consider  the  Pack  &  Send  service 
on  its  merits  piosuant  to  sections  3622 
and  3623.  CAUUC  hiitial  Brief  at  16. 
Similarly,  OCA  argues  that  the 
Commission  should  issue  a  threshold 
jurisdictional  order  now,  and 
simultaneously  initiate  a  second  stage  of 
this  proceeding  to  establish 
classification  provisions  and  rate  levels 
for  the  Pack  &  Send  service.  OCA  Initial 
Brief  at  14-16.  However,  the  Postal 
Service  argues  that  the  procedures 
suggested  by  OCA  would  be 
inconsistent  with  the  statutory  scheme 
of  the  Reorganization  Act,  the  terms  of 
section  3662,  and  section  3001.87  of  the 
Commission's  rules  of  practice.  Postal 
Service  Reply  Brief  at  16-18.  Should  the 
Commission  find  the  Complaint  to  be 
justified,  the  Postal  Service  argues  that 
the  Commission  "should  only  issue  a 
reconamended  decision  to  the  Governors 
to  that  effiect."  Id.  at  17. 

In  a  t3rpical  proceeding  under  section 
3662  concerning  rates  or  fees  charged  by 
the  Postal  Service,  the  Commission 
would  issue  a  substantive  recommended 
decision  pursuant  to  section  3662  and 
section  87  of  the  rules  of  practice.  For 
example,  if  the  Commission  found 
justified  a  Complaint  that  the  rates  for 
a  subclass  of  mail  were  no  longer 
compensatory,  the  Conunission  would 
recommend  appropriate  adjustments  in 
those  rates  after  a  proceeding  conducted 
pursuant  to  section  3624.  Similarly,  if 
the  Commission  found  justified  a 
Complaint  that  the  Postal  Service  was 
applying  rates  in  a  preferential  or 
unduly  discriminatory  manner,  the 
Comn^ssion  would  issue  a  decision 
recommending  appropriate  changes  in 
Postal  Service  rate  appUcation  practices. 

However,  in  this  case  there  is  no 
substantive  recommendation  for  the 
Commission  to  make  under  section  3622 
or  section  3623.  The  Postal  Service 
contends  that  as  it  has  never  requested 
that  a  rate  be  set  for  the  Pack  k  Send 
service,  the  Commission  is  not 
authorized  to  n\^ke  a  substantive 


recommendation  pursuant  to  section 
3622. '^  Even  if  it  were,  for  reasons 
presented  above  the  Commission  would 
lack  an  evidentiary  basis  on  which  to 
make  findings  concerning  costs, 
volumes  and  revenues  for  Pack  &  ^end 
service.  There  is  a  similar  dearth  of 
evidence  on  which  the  Commission 
oo\ild  base  substantive  findings  on  the 
merits  of  Pack  &  Send  service  as  a 
potential  mail  classification,  in  response 
to  the  criteria  of  section  3623(c). 
Furthermore,  a  recommended  decision 
simply  declaring  that  Pack  &  Send  is  a 
postal  service,  and  thus  subject  to  the 
Commission's  jurisdiction,  would  be  a 
hollow  vessel  lacking  any 
reconunendation  of  siibstance  upon 
which  the  Governors  could  act  under 
section  3625. 

For  this  reason,  the  Commission  will 
issue  a  declaratory  order,  as  suggested 
by  Complainant  and  the  OCA.  However, 
the  Commission  will  not  initiate  a 
second  stage  of  this  proceeding  sua 
sponte,  as  these  parties  request,  in  order 
to  accommodate  the  considerations 
dted  by  the  Postal  Service: 

In  tills  regard,  if  only  as  a  practical  matter, 
but  also  as  a  matter  related  to  the  relative 
responsibilities  of  the  Commission  and  the 
Postal  Service,  if  the  Ccromission  concludes 
that  Pack  &  Send  is  a  postal  service,  it  should 
defer  to  the  Postal  Service's  determination  as 
to  whether  it  should  seek  authorization  to 
continue  the  service  by  filing  a  request  for  a 
recommendation  from  the  Commission. 

In  the  footnote  to  this  sentence,  the 
Service  states: 

As  an  additional  practical  matter,  until 
such  time  as  the  Postal  Service  has 
developed  and  documented  the  data  needed 
to  support  a  rate  or  fise,  it  would  be  imwise 
and  inefficient  for  a  proceeding  to  go 
forward. 

Postal  Sovice  Reply  Brief  at  17-18 
(footnote  omitted)  and  18,  n.  16. 
Therefore,  further  pr(x:eedings  in  this 
docket  shall  be  held  in  abeyance 
pending  the  filing  of  a  Request  of  the 
Governors  of  the  United  States  Postal 
Service  for  establishment  of  Pack  & 
Send  service  as  a  mall  classification  and 
for  the  recommendation  of  rates  for  that 
service,  or  the  filing  of  a  notice  by  the 
United  States  Postal  Service  to  the  efiiact 
that  Pack  &  Send  service  has  been 
discontinued.  The  Commission  expects 
that  postal  management  will  devote  its 
prompt  attention  to  reaching  a  decision 
on  this  matter,  and  will  collaborate  with 
the  Governors  to  achieve  an  expeditious 
resolution. 


'*  "Congress  made  the  dalibarata  decision  to 
confer  rate  originatioa  authority  solely  upon  the 
Postal  Service."  DowJone$  $■  Co.  v.  Unitad  States 
Pottal  Smvic*.  »9e  F.2d  786.  790  (D.C  Or.  1981). 


^i-», 


Federal  Register  /  Vol.  61,  No.  246  /  Friday.  December  20,  1996  /  Notices 


67363 


It  is  ordered:  1.  Having  conducted 
hearings  pursuant  to  39  U.S.C.  §  3662 
for  the  purpose  of  considering  the 
Complaint  of  the  Coalition  Against 
Unfair  USPS  Competition,  filed  May  23, 
1996,  the  Commission  finds  that 
Complaint  to  be  justified. 

2.  For  the  reasons  set  out  at  length  in 
the  body  of  this  Order,  the  Commission 
finds  the  Pack  &  Send  service  currently 
offered  on  a  limited  basis  by  the  United 
States  Postal  Service  to  be  a  postal 
service  subject  to  the  Commission's 
ratemaking  jxuisdiction  pursiiant  to  39 
U.S.C.  3622  and  its  mail  classification 
jurisdiction  pursuant  to  39  U.S.C  3623. 

3.  Further  proceedings  in  this  docket 
shall  be  held  in  abeyance  pending  the 
filing  of  a  Request  of  the  Governors  of 
the  United  States  Postal  Service  for 
establishment  of  Pack  &  Send  service  as 
a  mail  classification  and  for  the 
recommendation  of  rates  for  that 
service,  or  the  filing  of  a  notice  by  the 
United  States  Postal  Service  to  the  efiiact 
that  Pack  &  Send  service  has  been 
discontinued. 

4.  The  Secretary  of  the  Commission 
shall  notify  the  Complainant,  the  Postal 
Service,  and  all  other  parties  to  this 
proceeding  of  the  actions  taken  in  this 
Order,  as  well  as  the  Governors  of  the 
United  States  Postal  Service,  and  shall 
submit  it  for  publication  in  the  Federal 
Register.  .^       ^ 

By  the  Commission.  '   , 

Margaret  P.  Crenshaw, 
Secretary. 

(FR  Doc.  96-32288  Filed  12-19-96;  8:45  am] 
HLUNQ  OOOC  mO-FW-P 


RAILROAD  RETIREMENT  BOARD 

Agency  Forms  Submitted  for  0MB 
Review 

summary:  In  accordance  with  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  Chapter  35),  the  Railroad 
Retirement  Board  has  submitted  the 
following  proposal(s)  fer  the  collection 
of  information  to  the  Office  of 
Management  and  Budget  for  review  and 
approval. 
SUMMARY  OF  PnOPOSAL(S): 

(1)  Collection  title:  Employee's 
Certification. 

(2)  Formes;  sufcmitted;  G-346.    . 

(3)  OMB  Number:  3220-0140. 

(4)  Expiration  date  of  current  OhiB 
clearance:  February  28, 1997. 

(5)  Type  of  request:  Extension  of  a 
currently  approved  collection. 

(6)  Respondents:  Individuals  or 
households. 

(7)  Estimated  annual  number  of 
respondents:  5,400. 


(8)  Total  annual  responses:  5.400. 

(9)  Total  annual  reporting  hours:  450. 

(10)  Collection  description:  Under 
Section  2  of  the  Railroad  Retirement 
Act,  spouses  of  retired  railroad 
employees  may  be  entitled  to  an 
annuity.  The  collection  obtains 
information  firom  the  employee  about 
the  employee's  previous  marriages,  if 
any,  to  determine  if  any  impediment 
exists  to  the  marriage  between  the 
employee  and  his  or  her  spouse. 
AOOmONAL  INFORMATION  OR  COMMENTS: 
Copies  of  the  form  and  supporting 
documents  can  be  obtained  from  Chuck 
Mierzwa,  the  agency  clearance  officer 
(312-751-3363).  Comments  regarding 
the  information  collection  should  be 
addressed  to  Ronald  J.  Hodapp,  Railroad 
Retirement  Board.  844  North  Rush 
Street,  Chicago,  Illinois  60611-2092  and 
the  OMB  reviewer,  Laura  Oliven  (202- 
395-7316),  Office  of  Management  and 
Budget,  Room  10230,  New  Executive 
Office  Building,  Washington,  D.C 
20503. 

Chuck  Mierzwa, 

Clearance  Officer. 

(FR  Doc  96-32299  Filed  12-19-96;  8:45  am) 
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SECURmES  AND  EXCHANGE 
COMMISSION 

[Releaee  No.  36— 2662S] 

nilngs  Under  the  Public  Utility  Holding 
Company  Act  of  1935,  as  Amended 
f'Act") 

December  13, 1996. 

Notice  is  hereby  given  that  the 
foUowing  filing(s)  has/have  been  made 
with  the  Commission  pursuant  to 
provisions  of  the  Act  and  rules 
promulgated  thereunder.  All  interested 
persons  are  referred  to  the  application(s) 
and/or  declaration(s)  for  complete 
statements  of  the  proposed 
transaction(s)  siunmarized  below.  The 
application(s)  and/or  declaration(s)  and 
any  amendments  thereto  is/are  available 
for  pubbc  inspection  through  the 
Commission's  Office  of  Public 
Reference. 

Interested  persons  wishing  to 
comment  or  request  a  hearing  on  the 
application(s)  and/or  declaration(s) 
should  submit  their  views  in  writing  by 
January  6, 1997,  to  the  Secretary, 
Securities  and  Exchange  Commission, 
Washington,  D.C.  20549,  and  serve  a 
copy  on  the  relevant  applicant(s)  and/or 
declarant(s)  at  the  address(e$)  specified 
below.  Proof  of  smvice  (by  affidavit  or, 
in  case  of  an  attorney  at  law,  by 
certificate)  should  be  filed  with  the 
request  Any  request  for  hearing  shall 


identify  specifically  the  issues  of  fact  or 
law  that  are  disputed.  A  person  who  so 
requests  will  be  notified  of  any  hearing, 
if  ordered,  and  will  receive  a  copy  of 
any  notice  or  order  issued  in  the  matter. 
After  said  date,  the  application(s)  and/ 
or  declaration(s),  as  filed  or  as  amended, 
may  be  granted  and/or  permitted  to 
become  effective. 

AYP  Capital,  Inc..  et  al.  (70-8951) 

AYP  Capital,  Inc.  ("AYP"),  a 
nonutility  subsidiary  company  of 
Allegheny  Power  System,  Inc.  ("APS"), 
a  registered  holding  company,  both 
located  at  10435  Downsville  Pike, 
Hagerstown,  Maryland  21720,  have  filed 
an  application  under  sections  9(a)  and 
10  of  the  Act  and  rule  54  thereimdn. 

By  order  dated  July  14, 1994  (HCAR 
No.  26085),  APS  was  authorized,  among 
other  things,  to  organize  and  finance 
AYP  to  invest  in  companies:  (1)  Engaged 
in  new  technologies  related  to  the  core 
utility  business  of  APS;  and  (2)  that 
acquire  and  own  exen^it  wholesale 
generators  ("EWGs").  By  subsequent 
order  dated  February  3, 1995  (HCAR  No. 
26229),  AYP  was  authorized  to  engage 
in  the  development,  acquisition, 
construction,  ownership  and  operation 
of  EWGs  and  in  development  activities 
with  respect  to:  (1)  Qualifying 
cogeneration  facilities  and  small  power 
production  facilities  ("SPPs");  (2)  non- 
qualifying cogeneraticm  facilities,  non- 
qualifying SPPs,  and  independent 
power  production  facilities  ("IPPs") 
located  within  the  service  territories  of 
APS  public  utility  subsidiary 
companies;  (3)  EWGs;  (4)  companies 
involved  in  new  technologies  related  to 
the  core  business  of  APS;  and  (5)  foreign 
utility  companies  ("FUCOS").  APS  was 
also  authorized  to  increase  its 
investment  in  AYP  &t>m  $500,000  to  $3 
million. 

By  order  dated  October  27, 1995 
(HCAR  No.  26401)  ("October  Oder"!, 
the  Commission  authorized  AYP  or  a 
special-purpose  subsidiary  ("NEWCO") 
to  provide  c«tain  enumerated  energy 
management  services  ("EMS")  and 
demand-side  management  services 
("DSM")  to  non-associated  customers  at 
market  prices  and  to  associated 
companies  at  cost.^  and  AYP  to  engage 


>  The  EMS  lerricM  autbOTized  included:  (1) 
Identification  of  energy  cost  reduction  and 
efficiency  opp>ortunities:  (2)  design  of  facility  and 
process  modifications  to  realize  such  efficienciea; 

(3)  management  of  or  the  direct  construction  and 
installatioD  of  energy  conservation  and  equipment; 

(4)  training  of  client  personnel  in  operation  of 
equipment;  (5)  maintenance  of  energy  systems;  (6) 
design,  management,  construction  and  installation 
of  energy  management  systems  and  structures;  (7) 
performance  contracts;  (8)  identifying  energy 
coDsarvation  or  ■fficiancy  programs;  (0)  system 

Contiouad 
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in  activities  relating  to  the  development, 
acquisition,  ownership,  construction 
and  operation  of  FUCOS;  and  to  invest 
in  FUCOs  through  various  types  of 
investment  vehicles,  including  limited 
partnerships  at  other  types  of  funds,  the 
sole  objective  of  which  is  to  make 
investments  in  one  or  more  FUCOs.  The 
October  Order  also  authorized:  (1)  APS 
to  invest  directly  and  indirectly  in  AYP 
and  NEWCXDs  up  to  an  aggregate  of  $100 
million  through  December  31 ,  1999 
through  loans  to  finance  activities 
related  to  EMS  and  DSM  services, 
accounts  receivable,  real  estate,  FUCOs 
and  EWGs  ("Approved  Activities");  (2) 
APS  and  AYP  to  acquire  the  securities 
of  NEWCOs  that  own  FUCOs  or  EWGS 
("Project  NEWCOs"):  (3)  AYP  or  a 
NEWCO  to  factor  the  accounts 
receivable  of  associate  companies  and  of 
nonassociate  companies  whose  primary 
revenues  are  derived  from  the  sale  of 
electric  power;  and  (4)  AYP  or  a 
NEWCO,  as  agent  for  APS  system 
companies,  to  manage  the  real  estate 
portfolio  of  APS  and  its  associate 
companies,  to  market  excess  or 
unwanted  real  estate  and  to  facilitate  the 
exploitation  of  resources  contained  on 
or  in  real  estate. 

AYP,  the  NEWCOs,  and  the  F>roject 
NEWCOs  were  authorized  to  obtain 
loans  from  banks  or  issue  other  recourse 
obUgations  which  could  be  guaranteed 
by  APS  or  AYP.  Such  third-party 
borrowings  by  AYP,  the  NEWCOs  and 
the  Project  NEWCOs  that  are  guaranteed 
by  APS  <w  AYP  are  subject  to  the  $100 
million  investment  authority.  Through 
December  31, 1999,  APS  and  AYP  were 
authorized  to  guarantee  or  act  as  surety 
and  bonds,  indebtedness  and 
performance  and  other  obligations 
issued  or  imdertaken  by  AYP,  the 
NEWCOs  or  the  Project  NEWCOs 
subject  to  the  $100  million  investment 
authority. 

By  order  dated  October  9, 1996 
(HCAR  No.  26590),  the  Commission 
authorized  APS  and  AYP  to  increase  the 
limit  on  loans  and  guarantees  from  $100 
million  to  $300  miUicm  for  all  Approved 
Activities. 

Applicants  now  request  authority, 
throt^b  December  31, 1999,  to  allow 
AYP  and  one  or  more  special  purpose 
subsidiaries  ("NEWMARKETCOs")  to 
engage  in  marl^eting,  selling,  acquisition 
and  installation  of  a  new  type  of  heat 
pump  to  and  for  (1)  Nonassodated 


oomniMioning:  (10)  reporting  systsm  results;  and 
(11)  otlMf  similar  or  related  energy  management 
■ctitritia*.  The  DSM  services  authorized  included: 
(i)  design  of  enaigjr  oonservstion  programs;  (ii) 
imptamantation  of  enaigy  conservation  programs; 
(iii)  parfonnancs  contracts  for  DSM  work;  (iv) 
monitoring  and  evaluating  DSM  programs;  and  (v) 
other  similar  or  related  DSM  activities. 


industrial,  commercial  and  residential 
custcHnws  located  within  the  five  states 
in  which  APS's  operating  subsidiaries 
provide  electric  service  and  (2)  persons 
and  businesses  located  in  Washington. 
D.C.  AYP  proposes  to  finance  the  above- 
mentioned  activities  up  to  an  aggregate 
principal  amount  of  five  hundred 
thousands  dollars  ($500,000). 

AYP  or  the  NEWMARKETOO  will 
contract  with  a  representative  of  the 
heat  pump's  manufacturer  for  exclusive 
distribution  rights.  The  heat  pump  is 
currently  installed  primarily  in  the 
southwn  United  States.  AYP  or  the 
NEWMARKETCO  proposes  to  serve  as  a 
distributor  and  provide  a  sales  force  in 
an  excl\isive  territory  that  will  include 
Maryland,  Ohio,  Pennsylvania.  Virginia. 
West  Virginia,  and  Wa^iington.  D.C. 
Earnings  are  projected  to  be 
appn»dmately  25%  of  total  revenues. 
Current  analysis  estimates  profits  at 
approximately  $150,000  in  the  first  year 
of  the  project,  rising  steadily  to 
approximately  $600,000  in  year  four.  It 
is  estimated  that  two  fiill-tlme 
employees  will  be  necessary  to  handle 
shipping,  logistics,  billing,  reporting, 
and  general  administration  (one  full- 
time  office  associate  and  two  staff  .^ 
members  sharing  responsibility),  rr*  ' 

The  applicants  propose  that 
Allegheny  Power  Service  Ckirporation 
("APSC")  will  assist  AYP  o? 
NEWMARKETCO  with  marketing, 
customer  billing,  accounting  or  other 
energy-related  services.  It  is  anticipated 
that  any  services  provided  by  APSC  can 
be  done  with  current  staff  and  that  the 
number  of  APSC  personnel  involved 
will  not  be  of  such  magnitude  that 
utility  services  would  in  any  way  be 
impaired.  All  services  provided  by 
APSC  to  AYP  or  NEWMARKETCO  will 
be  in  accordance  with  the  cost  standard 
established  in  section  13(b)  of  the  Act 
and  ndes  90  and  91  theretmder. 

Appalachian  Power  Company  (70-8957) 

Appalachian  Power  Company 
("APCO"),  1  Riverside  Plaza,  Columbus, 
Ohio  43215,  an  electric  utility 
subsidiary  of  American  Electric  Power 
Company,  a  registered  holding 
company,  has  filed  a  declaration  imder 
section  6(a)  of  the  Act. 

APOO  is  party  to  a  utility  mortgage 
(the  "Mortgage")  dated  December  1, 
1940  with  Bankers  Trust  Company  (the 
"Trustee").  Under  Section  40  of  the 
Mortgage,  APCO  covenants  that  it  will 
"make  or  cause  to  be  made  such 
expenditures  by  means  of  repairs, 
maintenance,  substitutions  of  property 
or  otherwise  as  shall  be  necessary  to 
TTiHintain,  preserve  and  keep  the 
mortgaged  property  to  good  repair, 


woridng  order  and  condition  as  an 
operating  system  or  systems  *  *  *." 

In  furtherance  of  this  maintenance 
obligation.  APOO  annually  must  furnish 
the  Trustee  with  a  treasurer's 
maintenance  certificate.  Part  I  of  the 
maintenance  certificate  requires  that  the 
maintenance  obligation  be  calculated  on 
a  15%  of  base  operating  revenue  test. 
Part  n  of  the  maintenance  certificate 
supplements  Part  I  by  requiring  that  the 
maintenance  obUgation  be  calculated  on 
the  basis  of  a  percentage  of  depreciable 
property,  currently  2.25%  (the 
"AppUcable  Percentage"). 

In  a  previous  order  dated  May  7, 1979 
(HCAR  No.  21040).  the  Commission 
authorized  APCO,  among  other  things, 
to  amend  its  Mortgage  to  facilitate  (by 
removing  the  requirement  of  prior 
bondholder  approval)  the  future 
deletion  of  Part  I  of  the  two-part 
maintenance  certificate  requirement, 
and,  upon  such  deletion,  to  change  the 
Applicable  Percentage  specified  in  Part 
n  of  the  maintenance  certificate 
requirement  from  2.25%  to  2.90%. 
"unless  a  different  percentage  is 
authorized  or  approved  by  (the] 
Commission."  The  order  specified  that 
the  contemplated  future  amendment  of 
the  Mortgage  to  delete  Part  I  of  the 
maintenance  certificate  requirement  and 
change  the  AppUcable  Percentage  in 
Part  n  from  2.25%  to  2.90%  could  not 
take  place  as  long  as  bonds  issued  under 
the  original  two-part  maintenance 
certificate  requirement  were 
outstanding.  Since  no  such  bonds 
remain  outstanding,  APCO  now 
proposes  to  delete  Part  I  of  the 
maintenance  certificate  requirement,  but 
seeks  authorization  to  retain  the  2.25% 
Applicable  Percentage  in  Part  II  instead 
of  increasing  it  to  2.90%. 

Applicant  states  that  the  current 
2.25%  Applicable  Percentage  is  a 
reasonable  annual  requirement  for  the 
replacement  of  the  book  cost  of 
depreciable  mortgaged  property  and  that 
retention  of  the  2.25%  Applicable 
Percentage  wiU  benefit  the  holders  of 
outstanding  bonds  by  not  increasing  the 
amount  of  their  outstanding  bonds 
subject  to  redemption  at  par,  thus 
preserving  the  holders'  anticipated 
interest  income  over  the  life  of  the 
bonds. 

For  the  CcHnmission,  by  the  Division  of 
Investment  Management,  pursuant  to 
delegated  authority. 

iG.l 


Secretary. 

IFR  Doc  96-32283  Filed  12-19-96;  8:45  am] 
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(Fie  No.  1-11160] 

IssMer  Delisting:  Notice  of  Application 
To  Withdraw  From  Listing  and 
Regtotratton;  (Urohaalth  Systems,  Inc., 
Common  Stock.  1001  Par  Value;  Stock 
Purchass  Rights;  Warrants  To 
Purchase  Common  Stock)  '  ^, 

December  16, 1996.  ''•* 

Urohealth  Systems,  Inc.  ("Company") 
has  filed  an  application  with  the 
Seciirities  and  Exchange  Commission 
("Commission"),  pursuant  to  Section 
12(d)  of  the  Secxirities  Exchange  Act  of 
1934  ("Act")  and  Rule  12d2-2(d) 
promulgated  thereunder,  to  withdraw 
the  above  specified  seciuities 
("Securities")  from  listing  and     ■    r 
registration  on  the  American  Stock 
Exchange,  Inc.  ("Amax"). 

The  reasons  alleged  in  the  application 
for  withdrawing  the  Securities  bom     -. 
listing  and  registration  include  the 
following: 

According  to  the  Company,  its  Board 
of  Directors  unanimously  approved 
resolutions  on  October  1^  1996  to 
withdraw  the  Securities  from  listing  on 
the  Amex  and  instead,  to  list  the 
Securities  on  the  National  Association 
of  Secxirities  Dealers  Automated 
Quotations  National  Market  System 
("Nasdaq/NMS"). 

The  decision  of  the  Board  followed  a 
through  study  of  the  matter  and  was 
based  upon  the  belief  that  listing  the 
Securities  on  the  Nasdaq/NMS  will  be 
more  beneficial  to  the  Company's 
stockholders  than  the  present  listing  on 
the  Amex  because: 

The  Board  anticipates  additional 
market  coverage  by  institutional 
investors  and  greater  market  support 
among  analysts  £uid  an  increase  in 
liquidity  of  the  Company's  Common 
Stock  and  Warrants  vnll  result  bom  the 
transfer  to  the  Nasdaq/NMS. 

Any  interested  person  may,  on  or 
before  January  8, 1997  submit  by  letter 
to  the  Secretary  of  the  Securities  and 
Exchange  Commission,  450  Fifth  Street, 
N.W.,  Washington,  D.C  20549,  facts 
bearing  upon  whether  the  application 
has  been  made  in  accordance  with  the 
rules  of  the  exchanges  and  what  terms, 
if  any,  should  be  imposed  by  the 
Commission  for  the  protection  of 
investors.  The  Commission,  based  on 
the  information  submitted  to  it,  will 
issue  an  order  granting  the  application 
after  the  date  mentioned  above,  imless 
the  Commission  determines  to  order  a 
hearing  on  the  matter. 


For  the  Commission,  by  the  Division  of 
Market  RegulatioQ,  pursuant  to  delegated 
authority. 
Joiuduui  G.  Kats. 
Secretary. 

[FR  Doc  96-32284  Filed  12-19-96;  8:45  am] 
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(nsUMS  No.  34-38064;  FBe  Na  8R-CBOE- 
96-48] 

Self-Regulatory  Organizations: 
Chicago  Board  Opttons  Exchange, 
Inc.;  Order  Approving  a  Proposed  Rule 
Change  Relating  to  the  Use  of 
Proprietary  Brokerage  Order  Routing 
Terminals  on  the  Floor  of  the 
Exchange 

December  16, 1996. 
L  Introduction 

On  August  25, 1995,  the  Chicago 
Board  Options  Exchange,  Lie.  ("CBOE" 
or  "Exchange")  filed  with  the  Securities 
and  Exchange  Commission 
("Commission"  or  "SEC"),  pursuant  to 
Section  19(b)(1)  of  the  Securities 
Exchange  Act  of  1934  ("Act")  ^  and  Rule 
igb-4  thereimder,*  a  projKjsal  relating 
to  the  use  of  proprietary  brokerage  order 
routing  terminals  on  tha  floor  of  the 
Exchange.  On  October  3, 1995,  the 
Exchange  filed  Amendment  No.  1  to  its 
proposal.  3  The  proposed  rule  change 
was  published  for  comment  and 
appeared  in  the  Fedmral  Register  on 
October  13, 1995.^  Three  conunent 
letters  were  received.'  The  CBOE 
responded  to  the  November  1995 
Comment  Letter.^  This  order  approves 
Ihe  proposal. 


»  15  U.S.C.  S  78»(bMl)  (1988). 
» 17  CFR  240.19b-4  (1994). 

>  Letter  from  Burton  R.  Risatnan,  Shiff  Hardin  ft 
Waite.  to  Francois  Mazur,  Attorney,  Office  of 
Market  Superviaion  ("OMS"),  Division  of  Market 
Regulation  ("Division"),  dated  October  3, 199S 
("Amendment  No.  1"). 

*  See  Securities  Exchange  Act  Release  No.  36332 
(October  4, 1995).  60  FR  53442. 

>  Lettns  from  David  C  Boban.  Jenner  ft  Block, 
writing  on  behalf  of  Interactive  Brokers  Inc.  ("IBF '), 
to  Jonathan  G.  Katz,  Secretary.  Commission,  dated 
November  2. 1995  ("November  1995  Comment 
Letter"),  and  February  1,  1996  ("February  1996    . 
Comment  Letter").  IBI  submitted  a  comment  letter 
on  November  6, 1996  withdrawing  its  opposition  to 
the  rule  filing  but  reserving  its  right  to  comment 
further  on  the  scope  of  activity  permitted  by  CBOE 
to  users  of  proprietary  brokerage  order  routing 
terminals.  See  Letter  frtim  Thomas  PeterSy, 

'Chairman,  IBI,  to  Howard  L  Kramer,  Senior 
Associate  Director,  Division,  Commission,  dated 
November  6.  1996  ("November  1996  Letter"). 
•Letter  from  Charles  J.  Henry,  President  and 
Chief  Operating  Officer,  CBOE,  to  Jonathan  G.  Katz. 
Secretary,  Commissioq.  dated  January  16, 1996 
('■CBOE  Response  Letter"). 


n.  DescriptioB  of  the  Proposal 

A.  Introduction 

The  rule  change  approved  today 
adopts  a  policy  pursuant  to  CBOE  Rtile 
6.23  '  that  will  allow  the  use  of  a 
proprietary  brokerage  order  routing 
terminal  and  its  related  system 
("Terminal")  in  the  S*P  500  Index 
("SPX")  options  tradins  crowd.  Written 
Exchange  approval  will  be  required 
prior  to  a  member  establishing, 
maintwiriing,  or  using  a  Terminal.  The 
Exchange  vnll  not  approve  a  Terminal 
unless  and  tmtil  the  member  who 
proposes  to  establish  one  on  the  floor  of 
the  Exchange  has  filed  with  the 
Exchange  an  "Application  &  Agreement 
for  Brokerage/Order  Routing  Terminals 
in  Trading  (Crowds"  ("Application 
Agreement"),  and  Terminals  could  be 
used  only  in  the  crown  trading  SPX 
options  to  route  orders  in  SPX  options.' 

The  nile  change  also  specifies  the 
permitted  order-routing  uses  of 
Terminals  in  light  of  a  pending 
appUcation  which  seeks  Excluuage 
approval  to  establish  and  use  a  Terminal 
in  the  SPX  options  crowd."  The  firm's 
proposed  Terminal  would  be  a  wireless, 
hand-held  device  designed  to  receive    .^ 
orders  entered  by  the  firm  or  its 
customers  from  off  the  floor.  Use  of  the 
Terminal  would  enable  the  firm  and  its 
customers  to  transmit  orders 
electronically  from  off  the  trading  floor 
to  one  or  more  of  its  floor  brokers  on  the 
floor  of  the  Exchange,  including  to  a 
broker  who  is  in  the  trading  crowd.  The 
firm's  application  for  use  of  a  Terminal, 
which  is  the  only  such  application  that 
has  been  received  to  date  by  the 
Exchange,  has  raised  a  ntmil>er  of  issues 
that  the  Exchange  has  determined  to 
resolve  as  a  matter  of  policy  that  will  be 
applicable  to  all  members  in  connection 
with  its  proposal  to  allow  Terminals  in 
the  SPX  options  crowd.  The  policy 
primarily  is  contained  in  the 
Application  Agremnent,  as  described 
below. 

B.  Smveillance.  Audit  Trails  and 
Compliance  m 

Paragraph  D  of  the  Application 
Agreement  will  require  an  appbcant  to 
agree  that  the  use  of  its  Terminal  will 
conform  to  all  ^^licable  laws,  the 
rules,  policies  and  procedures  of  the 


'CBOE  Rule  6.23  provides  that  no  member  shall 
establish  or  maintain  any  telephone  or  other  wire 
communications  between  his  or  its  ofBce  and  the 
Exchange  without  prior  approval  by  the  Exchange. 
The  Exchange  may  direct  discontinuance  of  any 
communication  facility  terminating  on  the  floor  of 
the  Exchange. 

•Seffin^notelO. 

•  the  firm  that  submitted  the  application,  which 
is  IBI,  has  been  approved  for  me&^rship  by  the 
CBOE. 
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Conunissian  and  the  Exchange,  and  the 
provisions  of  the  Application 
Agreement.  Paragraph  F  of  the 
Application  Agreement  will  require  an 
applicant  to  agree  tliat  the  operation  and 
use  of  all  aspects  of  its  Tern^nal  and  all 
orders  entered  throu^  the  Terminal 
will  be  subject  to  inspection  and  audit 
by  the  Exchange  at  any  time  upon 
reasonable  notice.  It  also  will  require 
the  applicant  to  funlish  the  Exchange 
with  such  information  as  the  Exchange 
may  request  omceming  the  TenninaL 

C.  Physical,  Electrical  and 
Conununications  Requirements 

The  Application  Agreement  will 
require  an  applicant  to  specify  the 
necessary  physical,  electrical  and 
communication  requirements  of  its 
prop>osed  Terminal  and  to  describe  its 
Terminal  system  in  detail.  Paragraph  H 
of  the  Application  Agreement  will 
require  the  applicant  to  coordinate  the 
installation,  maintenance  and  use  of  the 
Terminal  on  the  trading  floor  throuigh 
the  Exchange's  Telecommunications 
Department,  and  Paragraph  K  permits 
the  Exchange  to  reallocate  the  space 
allocated  to  the  applicant's  TerminaL 
Moreover,  although  the  Exchange  will 
not  immediately  require  the  Terminals 
to  interface  with  other  Exchange 
systems  (such  as  the  Exchange  trade 
match  and  price  reporting  systems). 
Paragraph  K  of  the  Application 
Agreement  will  allow  the  Exchange  to 
require  such  interfaces  in  the  future. 

D.  Market  Making  Restriction 

Paragraph  C  of  the  Application 
Agreement  will  require  an  applicant  to 
agree  that  its  Terminal  will  be  used  to 
receive  brokerage  orders  only,  and  that 
it  will  not  be  used  to  perform  a  market 
making  function.  Any  system  used  to 
operate  the  Terminal  must  be  separate 
and  distiact  from  any  system  that  may 
be  used  by  the  applicant  or  its 
associated  persoqs  in  connection  with 
market  making.  For  purposes  of 
Paragraph  C,  ordera  initiated  from  off 
the  floor  of  the  Exchange  that  are  not 
counted  as^maiiLet  maiker  transactions" 
within  the  meaning  of  Exchange  Rule 
8.1  and  that  do  not  create  a  pattern  of 
offering  in  the  aggregate  either  to  make 
two-sided  markets  or  simultaneously  to 
represent  opposite  Sides  of  the  market  in 
any  class  of  options  are  not  deemed  to 
be  used  to  perform  a  market  making 
function. 

According  to  the  Exchange,  the  speed 
with  which  Terminals  could  be  used  to 
transmit  orders  directly  to  the  point  of 
the  trade  on  the  Exchange  floor  could 
make  it  possible  for  persons  not  subject 
to  Exchange  control  to  perform  market 
making  functions  from  off  the  floor  of 


the  Exchange  without  being  burdened 
by  the  cost  of  maintaining  an  Exchange 
memberahip,  or  the  obligations  imposed 
on  Exchange  market  makers.  CBOE 
expressed  concern  that  if  Terminals  can 
be  used  to  perform  market  making 
functions  from  off  the  floor  of  the 
Exchange,  it  may  become  undesirable 
for  Exchange  market  makera  to  continue 
to  assiime  the  costs  and  obligations 
associated  with  being  a  registered  ■'•^r  .  ' 
market  maker,  which  in  turn  could 
harm  the  liquidity  and  quality  of  the 
Exchange's  market.  •  -  ^u  "*  v 

E.  Use  of  Information 

Paragraph  E  of  the  Application 
Agreement  will  require  an  applicant  to 
agree  that  neither  it  nor  its  associated 
pereons  (as  defined  in  the  Apphcation 
Agreement)  will  trade  with  ordera 
transmitted  through  the  Terminal,  .  . 
except  in  two  limited  situations  as 
described  below.  Firat,  an  applicant  or 
an  associated  person  would  be  able  to 
trade  with  an  order  in  the  Terminal 
system  if  iu>  one  else  wanted  to  trade 
with  it  (i.e.,  the  member  is  the  contra- 
party  of  last  recourse).  Second,  an 
appUcant  or  an  associated  person  would 
be  able  to  participate  in  the  order  on  the 
same  basis  that  other  market  makera 
who  do  not  have  priority  participate. 
Under  this  exception  to  the  trading 
restriction,  the  member  or  an  associated 
person  may  trade  %vith  an  order  as  long 
as  (a)  the  member  in  the  trading  crowd 
who  is  the  first  to  respond  to  such  order 
(other  than  the  applicant  or  an 
associated  person)  has  priority  in  taking 
the  other  side  of  such  order,  and  (b)  the 
aggregate  portion  of  such  order  taken  by 
the  applicant  and  associate  persons  is 
not  greater  than  the  portion  of  the  order 
taken  by  every  other  Exchange  market 
maker  in  the  crowd  who  wishes  to 
participate  in  the  order  in  the  same 
aggregate  quantity.  Paragraph  E  also  will 
prohibit  an  applicant  or  an  associated 
peraon  from  using  for  their  own  benefit 
any  information  contained  in  any  order 
in  the  Terminal  system  until  that 
information  has  been  disclosed  to  the 
trading  crowd. 

F.  Termination  '^ 

Paragraph  L  of  the  Application 
Agreement  allows  the  Exchange,  upon 
30  days  notice,  to  terminate  all 
approvals  for  Terminals  in  trading  : .. ., 
crowds  on  the  CBOE  floor  or  at         *  • 
particular  posts.  In  addition,  if  the 
CBOE  gives  a  member  notice  that  any 
statement  in  a  member's  Application 
Agreement  is  inacciirate  or  incomplete, 
that  the  member  has  failed  to  comply 
with  any  provision  of  the  Application 
Agreement,  or  that  the  operation  of  the 
Terminal  is  causing  operational 


difficulties  on  the  floor  of  the  Exchange, 
the  member  normally  would  have  seven 
calendar  days  to  address  the  matter.  The 
CBOE  Office  of  the  Chairman  may  then 
determine  to  terminate  summarily  the 
operation  of  that  member's  Terminal. 
Paragraph  L  does  not  affect  a  member's 
right  to  seek  relief  purauant  to  Chapter   ', 
XD(  of  the  Exchange's  Rules  (Hearings 
and  Review). 

G.  Initial  Scope  of  the  Proposal 

Initially,  the  Exchange  proposes  to 
limit  the  use  of  Terminals  to  the  SPX 
options  trading  crowd  for  routing  of 
ordera  in  SPX  options.  The  Exchange 
stated  that  this  limitation  should  give  it 
the  opportunity  to  observe  how  the 
Terminals  are  being  used  in  a  crowd 
which  is  active  enough  to  bring  to  li^t 
any  unforeseen  problems  and  to  gain 
experience  with  the  use  of  Terminals  in 
that  trading  crowd  before  floor-wide 
implementation  of  the  policy  were  to 
occtu-.i" 

m.  Summary  of  Comments 

A.  November  1995  Comment  Letter 

In  its  November  1995  Comment 
Letter,  IBI  expressed  support  for  the 
proposal's  aim  to  open  the  SPX  pit  to 
the  Terminals,  but  objected  to  Paragraph 
C  of  the  Apphcation  Agreement  that 
would  prohibit  a  Terminal  from  being 
used  to  perform  a  market  making 
function.  IBI  interpreted  Paragraph  C  to 
prohibit  the  use  of  Terminals  to  receive 
-two-sided  limit  ordere.  IBI  requested  the 
Commission  to  commence  disapproval 
proceedings  with  respect  to  the 
prohibition  against  the  receipt  of  two- 
sided  limit  orden  for  a  number  of 
reasons.  Firat,  IBI  argued  that  Paragraph 
C  is  overly  broad  because  it  effectively 
would  prohibit  an  investor  from 
occasionally  using  a  Terminal  to  enter 
two-sided  limit  ordere.  IBI  noted  that 
although  Paragraph  C  purported  to  ban 
only  two-sided  limit  ordera  that  created 
a  pattern  of  offering  in  the  aggregate 
either  to  make  two-sided  markets  or 
simiiltaneously  to  represent  opposite 
sides  of  the  market,  CBOE  provided  no 
guidelines  that  would  enable  a  member 
firm  to  determine  when  a  combination 
of  buy  and  sell  ordere  would  establish 
a  pattern,  and  would  even  prohibit  buy 
and  sell  ordera  represented  by  the 
member  from  different  customera. 
Second,  IBI  argued  it  would  be 
impractical  for  a  floor  broker  to 
determine  whether  its  customera  are 
performing  a  market  making  function.  In 
this  context,  IBI  noted  that  the  Terminal 


"■The  CommiMion  note*  thai  any  decision  to 
extend  the  policy  Qoor-wide  would  have  to  be 
submitted  to  the  CommiMion  as  a  proposed  rule 
change  pursuant  to  Section  19(b)  of  the  Act. 
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identifies  the  finn  transmitting  the 
order,  but  not  the  customer. 
Accordingly,  the  only  way  a  floor  broker 
ooxild  ensure  it  was  not  performing  a 
market  making  function  would  be  to 
restrict  orders  to  buy  or  sell  sides  only. 
Third,  because  Terminal  users  would  be 
restricted  from  entering  certain  two- 
sided  limit  orders,  whereas  other 
custCHners  and  brokers  using  telephones 
or  other  means  to  place  such  orders 
woidd  face  no  similar  restrictions,  IBI 
claimed  the  provision  is  inconsistent 
with  Section  6(b)(5)  of  the  Act  which 
requires  that  the  rules  of  an  exchange 
not  be  designed  to  permit  unfair 
discrimination  between  customers, 
issuers,  brokers,  or  dealers.  Fourth,  IBI 
argued  the  proposal  would  place  an 
unnecessary  burden  on  competition  by 
limiting  "quote  competition."  IBI 
argued  that  because  two-sided  limit 
oiders  can  result  in  narrower  spreads, 
improved  liquidity,  and  better 
executions,  the  restriction  is 
inconsistent  with  the  reqtiirement  of 
Section  6(b)(8)  of  the  Act  that  the  rules 
of  an  exchange  not  impose  any  burden 
on  competition  not  necessary  or 
appropriate  in  furtherance  of  the 
purposes  of  the  Act  Fifth,  IBI  argued    . 
that  the  proposal  would  inhibit  price 
discovery  and  better  executions  for 
customers,  inconsistent  with 
requirements  set  forth  in  Section  6(b)(5) 
of  the  Act  that  the  rules  of  an  exchange 
remove  impediments  to  and  perfect  the 
mechanism  of  a  free  and  open  market. 
Sixth,  IBI  also  maintained  that  the 
proposal  is  inconsistent  with  Section 
llA(a)  of  the  Act  concerning 
economically  efficient  execution  of 
securities  transactions,  fair  competition, 
and  best  execution.  EBI  noted  that  the 
Act  acknowledges  the  benefit  of  new 
data  processing  and  communications 
techniques,  and  argued,  consistent  with 
the  Commission's  views,  that  the 
Terminals  will  provide  investors  with  a 
cheaper  and  speedier  means  to  route 
raders  to  the  floor.  IBI  argued  that  the 
CBOE's  market  making  restriction 
imposes  restrictions  that  do  not  apply  to 
other  devices,  and  thereby  would 
unfairly  penalize  IBI  for  its 
technological  achievements.  Finally,  IBI 
argued  that  the  provision  provides  no 
regulatory  benefit,  merely  serving  to 
protect  market  makers  from 
competition.  IBI  claimed  that  the 
CBOE's  concern  that  without  the 
prohibition  market  makers  will 
withdraw  from  its  floor  is  not  true.  IBI 
noted  that  other  benefits  accrue  to  being 
on  the  floor,  and  believes  that  by 
increasing  volume,  the  Terminals  could 
encourage  market  maker  floor 
participation,  rather  than  discourage  it 


B.  CBOE  Response  Letter 

The  CBOE  Response  Letter  to  the 
November  1995  Conunent  Letter  stated 
that  IBI  misread  Paragraph  C  to  prohibit 
two-sided  limit  orders.  Rather,  the 
provision  is  meant  to  restrict  the 
acceptance  of  orders  placed  in  the 
performance  of  a  market  making 
function.  According  to  the  CBOE,  this 
would  require  an  aggregate  pattern  of 
orders  from  an  investor  indicating  the 
performance  of  a  market  making 
function,  not  merely  the  entry  from  time 
to  time  of  two-sided  limit  orders. 
Therefore,  the  CBOE  believes  that 
Paragraph  C  is  not  overly  broad  because 
it  would  permit  two-sided  limit  orders 
occasionally  to  be  entered  by  the  same 
customs  and  would  not,  as  IBI  suggests, 
restrict  different  investors  from 
inputting  orders  on  opposite  sides  of  the 
market. 

In  response  to  IBI's  concerns  about 
th»  enforcement  of  the  restriction  by 
floor  brokers,  the  CBOE  argued  that  it  is 
the  member's  responsibility  to  ensure 
compliance  with  the'  market  making 
restriction.  In  support  of  this,  the  GBOE 
noted  that  the  Application  Agreement  is 
between  the  Exchange  and  a  member 
organization  doing  business  with  the 
public,  and,  in  addition.  Paragraph  F  of 
the  Application  Agreement  would 
require  a  member  to  maintain  an 
adequate  audit  trail  of  transactions  and 
customer  activities,  ensuring  the  ability 
of  the  Exchange  to  enforce  Paragraph  C. 
In  support  of  its  argument,  the  CBOE 
dted  various  rules  which  require 
members  to  know  their  customers  and 
what  their  customera  are  doing  with 
respect  to  their  transactions  on  the 
CBOE.  The  Exchange  noted  that 
compliance  with  the  market  making 
restriction  lies  vnth  the  member  firm 
and  not  the  floor  broker. 

The  CBOE  further  argued  that 
Paragraph  C  does  not  (^scriminate 
between  customera  as  IBI  alleges 
because  the  restriction  applies  equally 
to  all  oistomers.  According  to  the 
CBOE,  the  reason  a  market  making 
prohibition  does  not  exist  for  other 
CBOE  order  delivery  systems  is  that  it 
would  be  impractical  for  customera  to 
use  such  systems  to  perform  market 
malring  functions.  The  CBOE  argued 
that  allowing  investors  to  use  terminals 
to  perform  off-floor  market  making 
functions  in  SPX  options  would  grant 
them  aU  the  advantages  enjoyed  by  a 
market  maker  without  imposing  any  of 
the  concomitant  obligations,  thereby 
compromising  the  viability  of  CBOE's 
markets.  The  CBOE  also  noted  that  the 
off-floor  market  maker  would  receive 
other  benefits  not  available  to  CBOE 


maricet  maken.*^  In  this  context,  the 
CSOE  notes  that  if  a  market  maker  had 
the  freedom  to  leave  the  floor  and 
perform  maricet  making  through  a 
Terminal,  many  would  do  so  to  avoid 
the  obligations  of  being  a  mariLet  maker. 
The  CBOE  believes  this  would 
compromise  the  continued  viability  of 
itsmariuts. 

The  CBOE  also  disputed  the  "burden 
on  competition"  and  "price  discovery" 
arguments  by  repeating  that  the 
provision  does  not  bar  all  two-sided 
limit  orden,  just  the  entry  of  such 
ordera  that  constitute  market  making. 
The  CBOE  also  argued  that  to  the  extent 
the  market  making  prohibition  could  be 
deemed  a  burden  on  competition,  it  is 
necessary  and  appropriate  in 
furtherance  of  the  Act,  including 
Sections  6(b)(5)  and  llA  of  the  Act, 
given  the  CBOE's  expressed  concern 
diat,  absent  the  prohibition,  the 
introduction  of  Terminals  would  cause 
CBOE  market  makere  to  leave  the  flow. 

C.  February  1996  Comment  Letter 

In  its  February  1996  Comment  Letter. 
IBI  disputed  the  CBOE  Response  Letter's 
contention  that  to  allowTerminals  to  be 
used  to  perform  market  making 
functions  could  compromise  the  quality 
and  viabiUty  of  the  CBOE's  markets. 
First,  IBI  claimed  that  CBOE  market 
makers  enjoy  many  benefits  and  few 
burdens.  In  doing  so,  IBI  referred  to 
CBOE  Rule  8.7,  Interpretation  .03B., 
which  states  that  only  25%  of  a  marinet 
maker's  trades  need  be  executed  in 
person  in  a  given  calendar  quarter.*' 
Second,  IBI  claimed  that  there  is  no 
evidence  that  market  makers  woidd 
leave  the  CBOE  floor  if  IBI's  position 
were  to  prevail.  Finally,  IBI  argued  that 
if  the  public  benefits  from  market 
participants'  willingness  to  make 
continuous  two-sided  maricets,  then 
there  is  no  reason  to  restrict  those 
investors  who  have  no  obligation  to 
make  two-sided  markets  from  making 
regular  or  continuous  two-sided 
markets.  IBI  concluded  that  for  these 
reasons,  Paragraph  C  does  not  represent 
a  proper  exercise  of  the  CBOE's 
rulemaking  authority  imder  the  Act 
Rather,  IBI  argued  that  the  market 


"For  example,  an  o£f-fkx)r  market  maker  would 
be  entitled  to  the  firm  quote  acxx>rded  customers 
under  C30E  Rule  8.S1,  Retail  Automatic  Execution 
System  executions,  participate  in  croM  transactions 
under  Rule  6.74(b).  and  enter  its  orders  in  the  limit 
order  book  under  CBOE  Rule  7.4. 

"The  Commission  notes,  however,  that  for  a 
market  maker  to  receive  market  maker  treatment  for 
off-floor  orders,  the  market  maker  must  execute  at 
least  80%  of  its  transactions  in  peraon.  CBOE  Rule 
8.7,  Interpretation  .03B.  Moreover,  at  least  75%  of 
a  market  maker's  total  contract  volume  must  be  in 
option  classes  to  which  it  has  been  appointed. 
CBOE  Rule  a.7.  Interpretation  .03A. 


•T-JV' 
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making  restriction  contravenes  tlie 
policies  of  the  Act  Savoring  competition 
among  market  participants,  investtM' 
protection,  and  the  introduction  of  new 
commimication  technologies. 

D.  November  1996  Letter 

The  November  1996  Letter  withdrew 
without  prejudice  IBI's  objection  to  the 
proposed  rule  change,  in  order  to  permit 
floor  brokers  to  begin  using  terminals  to 
represent  customer  orders  in  accordance 
with  the  CBOE's  proposal,  hi 
withdrawing  its  opposition,  IBI  stated 
that  it  is  in  the  best  interest  of  its 
customera  in  the  short  run  to  permit  use 
of  the  Terminals  quickly.  The  November 
1996  Letter  also  requested  that  the 
Commission  interpret  the  term  "market 
making  function"  used  in  Paragraph  C 
in  a  manner  that  could  not  be  used  to 
restrict  unduly  market  access  and  broad 
competition.  The  November  1996  Letter 
asked  the  Conunission  to  provide 
specific  examples  of  permitted  conduct 
in  an  approval  order  of  the  proposed 
rule  change,  such  that  market 
participants  would  be  able  to  provide 
more  efficient  pricing. 

The  Novemmr  1996  Letter  expressed 
concern  that  a  Commission  order 
recognize  that  there  is  less  depth  and 
Uquidity  prevailing  in  certain  equity 
options  and  industry  index  products 
than  in  the  SPX.  IBI  requested  that  the 
Commission  recognize  the  role  of  two- 
sided  limit  orders  in  narrowing  spreads 
and  providing  liquidity  in  markets  that 
are  not  as  deep  and  liquid  as  the  SPX.^^ 

rv.  Discussion 

A.  General 

Section  6(b)(5)  of  the  Act  *'*  requires 
that  the  rules  of  an  exchange  be 
designed  to  prevent  fraudulent  and 
manipulative  acts  and  practices, 
promote  just  and  equitable  principals  of 
trade,  remove  impediments  to  and 
perfect  the  mechanism  of  a  free  and 
open  market,  and  in  general  to  protect 
investora  and  the  public  interest. 
Section  6(b)(7)  of  the  Act  >>  requires  that 
the  rules  of  an  Exchange  be  in 
accordance  with  Section  6(d)  of  the 
Act.*^  and  in  general  provide  a  fair 


"Th«  Coouniaaion  racognizas  that  markets  for 
certain  equity  opitioiu  can  be  lee*  deep  and  liquid 
than  tile  SPX  market  However,  tiie  rule  change 
approved  today  concerns  the  use  of  Terminals  only 
in  the  SPX  crowd.  The  Commission  will  consider 
the  merits  of  permitting  the  use  of  Terminals  to 
raprMent  two-sided  limit  orders  that  effectively 
create  regular  two-sided  markets  in  less  liquid 
options  crowds  when  it  is  presented  with  that  issue. 

>-•  IS  U.S.C  S  78fa>XS)  (1988). 

>•  IS  U.S.C  §  78QbX7)  (1988). 

«•  15  U.S.C  S  78«(d)  (1988).  S«tion  6(d)  of  the 
Act.  among  other  things,  requires  that  an  exchange, 
in  any  proceeding  to  determine  whether  a  mamfaar 
should  be  disciplined,  bring  specific  rh«rg^^  notify 


procedure  for  the  disciplining  of    "^  '.- 
members  and  the  prohibition  or 
limitation  by  an  exchange  of  a  person's 
access  to  services  offered  by  the 
exchange.  Section  6(b)(8)  of  the  Act " 
requires  that  the  rules  of  an  exchange 
not  impose  any  burden  on  competition 
not  necessary  or  appropriate  in 
furtherance  of  the  purposes  of  the  Act. 
Section  llA(a)(l)(C)(ii)  of  the  Act" 
states  that  it  is  in  the  public  interest  and 
appropriate  for  the  protection  of 
investora  and  the  maintenance  of  fair 
and  orderly  markets  to  assure  fair 
competition  among  broken  and  dealera. 
For  the  reasons  set  forth  below,  the 
Commission  finds  that  the  proposed 
rule  change  is  consistent  with  the 
requirements  of  the  Act  and  the  rules 
and  regulations  thereimder  applicable  to 
a  national  securities  exchange,  and,  in 
particular,  the  requirements  of  Sections 
6(b)(5),  6(b)(7).  6(b)(8),  and  llA(a)(l)(C) 
of  the  Act. 

The  dkjmmission  believes  that  the 
CBOE's  proposal  should  foster 
coordination  with  persons  engaged  in 
facilitating  transactions  in  securities, 
remove  impediments  to  and  perfect  the 
mechanism  of  a  free  and  open  market, 
and  protect  investora  and  Uie  public 
interest  by  expediting  and  making  more 
efficient  the  process  by  which  membera 
can  receive  and  execute  SPX  ordera  on 
the  floor  of  the  Exchange.  The  proposal 
also  will  promote  fair  competition 
among  brokera  and  dealera  and  facilitate 
transactions  in  options  on  the  Exchange. 
The  Commission  also  believes  that  the 
requirement  that  an  applicant  file  the 
AppUcation  Agreement  with  the 
Exchange  and  comply  with  it  is 
reasonable  and  ensures  adequate 
surveillance  and  compliance  with  CBOE 
Rules.  Finally,  for  the  reasons  described 
in  more  detail  below,  the  Commission 
believes  that  the  market  making 
prohibition  on  the  use  of  the  Terminals 
adequately  balances  the  potential 
benefits  to  the  derived  from  terminals 
with  the  important  regulatory  issues 
that  are  raised  in  connection  with  the 
potential  use  of  Terminals  for  market 
making  in  SPX  options. 

B.  Application  Agreement 

Paragraphs  H  and  K  of  the 
Application  Agreement  address  the 
physical,  electrical  and  communication 
issues  presented  by  the  introduction  of 
Teiminals.  These  provisions  should 
allow  the  Exchange  to  take  into 
consideration  the  needs  of  all  membera 


in  the  allocation  of  limited  space  and 
communication  resources  to  ensure  that 
Terminals  do  not  interfere  with  one 
another  or  with  other  Exchange  systems. 

Paragraph  E  of  the  Application 
Agreement  generally  will  prohibit  a 
member  or  associated  person  froin 
trading  with  ordera  transmitted  through 
a  Terminal,  unless  no  other  member 
were  to  trade  with  the  order,  or  the 
applic9nt  were  to  trade  on  the  same 
basis  as  other  membera  who  do  not  have 
priority.  In  addition,  Paragraph  E  will 
prohibit  a  member  from  using  for  its 
benefit  information  transmitted  through 
a  Terminal  before  that  information  is 
disclosed  to  the  trading  crowd."  The 
Commission  believes  that  these 
restrictions  are  appropriate  given  the 
two  concerns  the  Exchange  asserted 
Paragraph  E  is  designed  to  address. 
First,  that  the  appUcant  or  one  of  its 
associated  persons  might  interact  with 
an  order — in  effect  internalizing  it — 
prior  to  information  relating  to  such 
order  becoming  known  to  the  trading 
crowd,  which  would  be  inconsistent 
with  the  open  auction  market  principles 
governing  the  Exchange's  trading 
system.  Second,  the  knowledge  of  order 
information  in  the  system  could  give  the 
applicant  or  an  associated  person  the 
abiUty  to  effect  transactions  or  to  change 
quotes  in  the  Exchange's  market  or  in 
the  maricets  for  the  underlying  interest 
or  related  interests  before  the 
information  were  available  in  the 
market.  The  Commission  also  beUeves 
that  the  two  exceptions  to  the  general 
restriction  on  trading  with  ordera  in  the 
Terminal  system  are  consistent  with 
these  concerns,  and  ensure  that 
membera  using  Terminals  trade  on  the    ' 
same  terms  and  conditions  as  other 
market  participants  and  do  not  receive 
any  trading  advantages  to  interact  with 
ordera  transmitted  through  the 
Terminals. 

Paragraphs  D  and  F  of  the  Applicant 
Agreement  relate  to  surveillance,  audit 
trails,  and  compliance.  The  Commission 
believes  that  these  provisions  should 
serve  to  ensure  that  an  appUcant  clearly 
underatands  its  obUgation  to  adhere  to 
the  applicable  laws,  rules,  policies,  and 
procedures  of  the  Application 
Agreement.  Exchange,  and  Commission. 
The  Exchange  will  oversee  that 
obligatien  through  inspection  and  audit 


snch  member  of  and  provide  him  with  an 
opportunity  to  dafiand  himself  againat  such  chargaa, 
and  keep  a  record. 

"IS  U.S.C.  S78((bM»  (1988). 

'•lSU.S.CS78k-l(a)(lXC)(lM8).      • 


i*The  K»rhangw  believes  that  it  would  be 
inconsistent  with  just  and  equitable  principles  of 
trade  for  a  member  or  its  associated  persons  to  use, 
or  to  permit  the  use  of,  information  in  a  customar'a 
order  prior  to  the  disclosure  of  that  information  to . 
the  market,  except  if  such  use  is  in  accordance  with 
the  instructions  of  the  customer  and  is  consistent 
with  Kxrhanga  rules.  Amendment  hio.  1,  supra 
I  3. 
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The  Applicatiini  Agreement  explicitly 
limits  the  use  of  a  Tenninal  to  the  SPX 
options  trading  crowd.  The  Commission 
beUeves  that  it  is  consistent  with  the 
Act  for  the  Exchange  to  limit  the 
introduction  of  Terminals  at  this  time 
given  the  Exchange's  stated  desire  to 
gain  experience  in  their  use  and  address 
any  prc^lems  which  may  arise.  The 
Commission  notes  that  any  decision  to 
expand-the  use  of  Terminals  beyond  the 
SPX  options  trading  crowd  woiild 
require  that  the  CBOE  submit  a 
proposed  rule  change  to  the 
Commission  pursuant  to  Section  19(b) 
of  the  Act. 

Paragraph  L  of  the  Application 
Agreement  provides  for  the  termination 
of  the  Exchange's  approval  of  a 
member's  Terminal  imder  certain 
circumstances.  As  noted  above, 
Paragraph  L  allows  the  Exchange,  with 
30  days  notice,  to  terminate  all 
approvals  for  Terminals  in  trading 
crowds  on  the  CBOE  floor  or  at 
particxilar  posts.  In  addition,  the 
Exchange  summarily  could  terminate  its 
approval  of  a  member's  Tenninal  use 
following  a  determination  by  the  OfBce 
of  the  Chairman  of  the  Exchange  that 
the  Exchange  has  given  a  member  notice 
that  a  statement  in  that  member's 
Application  Agreement  is  inaccurate  or 
incomplete,  the  member  has  failed  to 
comply  with  any  provision  of  the 
Application  Agreement,  or  the  Terminal 
is  causing  operational  difficulties  on  the 
floor  of  the  Exchange,  and  that  member 
has  failed  to  cure  the  same  within  seven 
calendar  days  following  the  giving  of 
such  notice.  The  Commission  believes 
that  the  Paragraph  L  termination 
procedures  are  consistent  with  the  Act, 
including  Sections  6(b)(7)  and  6(d)  of 
the  Act.^o  and  are  designed  to  provide 
afiected  members  with  adequate  due 
process.  The  Conunission  notes  that  a 
member  so  affected  could  seek  relief 
pursuant  to  the  Hearings  and  Review 
provisions  of  Chapter  XIX  of  the 
Exchange's  Rules.  These  provisions 
provide  specific  procedures  to  seek 
Exchange  hearing  and  review  for 
persons  aggrieved  by  action  of  the 
Exchange  in  terminating  or  enforcing 
the  terms  of  the  Application 
Agreement'* 

C.  Mari^  Making  Restriction 

Paragraph  C  of  the  Application 
A^eement  will  allow  a  Terminal  to  be 
umd  to  receive  brokerage  orders  only, 
and  not  to  perform  a  market  making 
function.  Orders  that  will  be  deemed  to 
"pwform  a  market  making  function"  are 


those  that  create  a  pattern  of  offering  in 
the  aggregate  either  to  make  two-sided 
markets  or  simultaneously  to  represent 
opposite  sides  of  the  mariiet  in  any  class 
of  options. 

Although  IBI  has  withdrawn  its 
objections  to  Paragraph  C  of  the 
Application  Agreement,^^  for  the 
reasons  set  forth  below,  the  Commission 
believes  that  the  November  1995 
Comment  Letter  and  the  February  1996 
Comment  Letter  raise  some  valid 
concerns  about  the  CBOE  proposal.  For 
the  reasons  set  forth  below,  the 
Commission  finds  that  these  objections 
have  been  adequately  addressed  and 
finds  that  the  market  maker  restriction 
is  consistent  with  the  Act.  Specifically, 
the  Commission  beUeves  that  Paragraph 
C  ciurently  represents  an  acceptable' 
balancing  by  the  Exchange  of  the 
potential  benefits  to  be  derived  from 
Terminals  against  the  CBOE's  stated 
concern  that  to  allow  imrestricted  off- 
floor  market  making  could  undermine 
the  CBOE  market  maker  system  and 
could  create  disincentives  for  CBOE 
market  makers  to  remain  on  the  floor  of 
the  Exchange.  The  CBOE  expressed 
concern  that  such  off-floor  market 
making  effectively  would  establish  a 
market  making  structiu^  devoid  of 
affirmative  market  making  obligations. 
This  could  resxilt  in  less  deep  and  liquid 
markets,  particularly  during  periods  of 
market  stress,  when  Tenninal  users 
engaged  in  unrestricted  off-floor  market 
making  would  be  under  no  obligation  to 
continue  making  markets.  The 
Commission  beUeves  these  concerns  are 
reasonable,  and  disagrees  with  IBI's 
contention  that  Paragraph  C  represents 
an  unacceptable  exercise  of  the 
Exchange's  rulemaking  authority. 
Similarly,  the  Commission  disagrees 
with  mi  that  the  CBOE  is  attempting  to 
limit  the  introduction  of  new 
technology.  The  CBOE's  proposal  will 
allow  the  introduction  of  an  innovative 
technology  into  one  of  its  most  active 
trading  crowds,  while  doing  so  in  a 
manner  designed  to  ensure  the 
continued  viability  of  its  market  maker 
system. 

IBI  claimed  that  CBOE  market  makers 
enjoy  many  benefits,  but  few  burdens. 
The  Commission  notes,  however,  that 
while  market  makers  derive  certain 
benefits  in  connection  with  their  market 
making  functions,  the  obligations  they 
assume  are  substantial.  For  example, 
CBOE  Rule  8.7  requires  generally  that  a 
market  maker's  transactions  constitute  a 
course  of  dealing  reasonably  calculated 
to  contribute  to  die  maintenance  of  a 


fair  and  orderly  maricet.  Specific 
requirements  include  a  market  maker's 
continuous  obligation  to  deal  for  his  or 
her  own  account  when  there  is  a  lack  of 
price  continuity,  or  when  there  is  a 
disparity  between  supply  and  demand 
for  a  particular  option  omtract,  or 
between  option  contracts  of  the  same 
class.  In  fulfilling  these  requirements,  a 
market  maker  must,  among  other  things, 
compete  with  other  market  makers  to 
improve  markets,  make  markets,  and 
update  market  quotations  in  response  to 
changed  market  conditions.  Moreover, 
market  makers  are  specifically  required . 
to  establish  firm  quotes  with  regard  to 
public  customer  transactions,  must  meet 
specific  trading  requirements  within 
their  assigned  options  classes,  and 
generally  participate  in  Exchange 
sponsored  automated  trading  systems. 
Although  it  is  true  as  IBI  states  that  only 
25%  of  a  market  maker's  trades  must  be 
executed  in  person,  in  actuality  a  much 
greater  percentage  of  its  transactions 
must  be  in  person  to  be  able  to  avail 
itself  of  the  full  benefits  of  market  maker 
status.'^  In  contrast,  a  customer  using  a 
Terminal  to  make  markets  would  be 
entitled  to  benefits  denied  CBOE  market 
makers. 2'*  Consequently,  the 
Commission  does  not  agree  with  IBI's 
contention  that  CBOE  market  makers' 
obligations  are  illusory.  Rather,  it  is 
legitimate  for  the  CBOE  to  be  concerned 
about  significant  unfair  competition  if 
IBI  customers  were  allowed  to  make 
markets  whenever  they  so  chose  while 
still  receiving  the  benefits  of  being  a 
public  customer  undo'  CBOE  rules. 
IBI  maintained  that  a  non-market 
maker  should  be  able  to  make  two-sided 
markets  on  a  continuous  or  regular  basis 
even  though  he  has  no  obligation  to  do 
so  because  it  would  benefit  the  public. 
The  Commission  believes,  however,  that 
any  purported  benefit  to  be  derived 
from  such  off-floor  market  making  could 
be  more  than  off-set  by  the  potential 
harm  identified  by  the  CBOE  regarding 
such  activity.  Notably,  Terminal  users 
acting  as  market  makers  by  making,  in 
the  aggregate,  a  pattern  of  two-sided 
markets  would  not  be  subject  to  CBOE 
requirements  to  make  continuous 
markets,  nor  to  direct  CBOE 
surveillance  and  monitoring.  Because 
off-floor  market  makers  potentially 
would  enjoy  the  benefits  of  other 
"public  customers,"  while  not  having 
the  concomitant  obligations  and 
responsibilities  of  CBOE  market  makers, 
the  Commission  does  not  believe  it  is 
unreasonable  for  the  CBOE  to  determine 
diat  the  introduction  of  imregulated 


*"Sm  nipra  notas  15-16,  and  accompanying  text 
"  See  CBOE  Rules  19.4.  Hearing,  and  19.5, 
Rariaw. 


**Nov8nibar  1995  Comment  Letter  and  Friruary 
1996  Comment  Letter,  rapre  note  S;  and  wupra  Parti 
OLA.  and  C 


"  See  iupra  note  12. 
**  See  rapni  note  11. 
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market  making  through  Tenninals  could 
undermine  its  market  maker  system. 

The  Commission  also  believes  that  the 
CBOE  restriction  on  market  making 
through  the  use  of  Terminals  has  been 
effected  in  a  clear  and  reasonable 
manner  that  is  not  ambiguous  nor 
overboard,  and  that  takes  into  account 
regulatory  and  market  impact  concerns, 
including  those  relating  to  quote 
competition  and  price  discovery.^ 
Notably,  the  CBOE's  proposal  does  not 
bar  all  two-sided  limit  orders.  Instead  it 
only  restricts  the  acceptance  of  orders 
placed  in  the  performance  of  a  market 
making  function.  The  distinction 
between  market  making  and  brokerage 
activity  is  well  established  among 
market  participants.  Moreover,  the 
language  of  Paragraph  C  expiressly 
restricts  only  an  aggregate  pattern  of 
orders  from  an  investor  which  indicates 
whether  an  investor  is  performing  a 
muket  making  function,  not  the   ,  , 
occasional  entry  of  two-sided  limit 
orders.  Thus,  the  restriction  on 
Terminal  use  for  routing  limit  orders  is 
the  minimum  necessary  for  the  CBOE  to 
bar  Terminal  use  for  off-floor  market 
making. 

By  approving  this  proposed  rule 
diange,  the  Commission  is  not  stating 
that  it  is  impermissible  for  an  options 
exchange  to  permit  users  of  Terminals 
or  other  similar  devices  to  make  two- 
nded  markets.  Indeed,  the  CBOE  may 
determine  to  reconsider  its  decision  not 
to  permit  users  to  Terminals  to  engage 
in  market  making  at  some  future  time. 
Nevertheless,  while  it  is  not  illegal  to 
permit  off-floor  market  making,  the 
Commission  believes  that  it  is  within 
the  CBOE's  prerogative  as  a  exchange  to 
prohibit  it  The  Commission  notes  Uiat 
the  CBOE  is  particularly  concerned  that 
off-floor  market  making  effectively 
would  establish  a  market  making 
structure  devoid  of  affirmative  market 
making  obligations  that  could  result  in 
less  deep  and  liquid  markets  during 
periods  of  market  stress,  when  off-floor 
Terminal  market  makers  would  not  be 
reqiiired  to  continue  making  markets. 
The  Commission  believes  that  these 
concerns  are  reasonable.  Moreover,  as 
noted  above,  surveillance  of  market 
making  through  the  Terminals  ciurently 
would  be  particularly  difficult.  The 
Commission's  approval  of  the  CBOE 
rule  change  reflects  the  Commission's 
beUef  that  the  CBOE  may  act 
incrementally  in  approving  the  use  of 
Terminals  for  transactions  in  SPX 
options  given  that  the  CBOE  does  not 


know  the  possible  impact  of  Terminals 
upon  its  market. 

The  Commission  also  emphasizes  that 
it  expects  the  CBOE  to  interpret  the  term 
"market  making"  in  accordance  with  its 
traditional  definition  as  defined  uuder 
the  Act.  i.e.,  holding  one's  self  out  as 
being  willing  to  buy  and  sell  a 
particular  security  on  a  regiilar  or 
continuous  basis.^  The  definition  of 
maiiiet  making  should  not  captiire 
parties  who  enter  (ntiers  on  one  side  of 
the  maiket;  nor  would  it  capture  parties 
who  ei)ter  two-sided  limit  orders  on 
occasion.  A  party  would  not  be  deemed 
to  be  engaging  in  market  making  imless 
it  regidarly  or  continuously  holds  itself 
out  as  willing  to  buy  and  sell  the 
secxmty.*' 

For  tne  same  reasons  described  below, 
the  Commission  does  not  believe  that 
the  CBOE's  proposal  imposes  a  burden 
on  competition  or  restraint  on 
technology  not  necessary  or  appropriate 
under  the  Act.  As  noted  above, 
regulatory  and  compUance  issues  are 
raised  by  off-floor  maiket  making 
through  the  Terminals.  The  CBOE's 
restriction  also  serves  to  ensure  fair 
competition  among  persons  making 
markets  on  the  CBOE  consistent  vtrith 
Section  llA  of  the  Act.  Accordingly,  the 
Commission  believes  that  any  burden 
on  competition  that  arguably  exists  by 
the  restriction  on  Terminal  use  is 
justified  as  reasonable  and  appropriate 
to  ensure  adequate  regulation  of  the 
CBOE's  markets. 

IBI  also  has  claimed  that  the  CBOE's 
rule  change  unfairly  discriminates 
between  Terminal  users  and  customers 
using  other  means  such  as  telephones  to 
transmit  orders.  The  Commission, 
however,  agrees  with  the  CBOE  that, 
imlike  the  use  of  Terminals,  other 
means  of  transmitting  orders  do  not 
allow  a  customer  effectively  to  engage  in 
market  making.  As  the  CBOE  notes, 
other  systems  on  its  floor  "do  not  have 
the  technical  capability  to  permit  an 
investor  to  make  and  change,  with 
adequate  speed,  the  wide  range  of 
quotes  necessary  to  perform  a  market 
making  function  effectively."  The  ° 
CBOE's  proposal,  therefore,  does  not 


**  Cf..  SacuritiM  Exchange  Act  Release  No.  25842 
Qune  23.  1988),  S3  FR  24359  (approving  certain 
raetricUona  on  the  uae  of  telephones  on  the  floor  of 
the  h4«w  York  Stock  Exchange),  affd  per  curiam, 
8M  F.2d  47  (2d  Cir.  1989). 


^Seee.$..  15  U.S.C  §  78c(a)(38);  S«:uriUes 
Exchange  Act  Release  No.  36719A  (Sept  6. 1996). 
61  FR 48290.  48316  (Sept  \2*\99b). 

"Securities  Exchange  Act  Release  No.  38719A 
(Sept  6.  1996).  61  FR  48290,  48316  (Sep^  12, 1996). 
The  Commission  notes  that  a  broker  using  a 
Terminal  may  receive  numerous  orders  from 
multiple  customers,  some  of  which  are  on  the  bid 
aide  and  others  on  the  offer  side  of  an  SPX  series. 
This  is  consistent  with  a  brokerage  function,  not  a 
market  making  function.  If,  however,  a  particular 
customer  of  a  broker  regularly  or  continuously 
places  two-sided  limit  orders,  then  the  CBOE  might, 
under  certain  circumstances,  reach  a  diKsrent 
conclusion  aa  to  the  nature  of  the  function  being 
performed  by  the  broker  and  the  customer. 


disoiminate  between  customers  using 
different  methods  of  transmitting  orders, 
but  rather  serves  to  delineate  the 
distinction  between  market  makers  and 
customers.  In  summary,  the  prohibition 
does  not  un&iily  discriminate  because 
it  applies  equaUy  to  all  investors  using 
a  Terminal,  which,  unlike  other 
available  technologies,  have  the 
capability  to  allow  market  making 
fimctions. 

Finally,  the  Commission  disagrees 
with  IBI's  contention  that  the  CBOE's 
proposal  places  a  burden  on  floor 
brokers  by  requiring  them  to  determine 
whether  customers  are  engaged  in 
maiket  making.  As  noted  by  the  dBOE, 
the  Application  Agreement  would  be 
between  the  Exchange  and  a  member 
organization  doing  business  vrith  the 
public.  Under  the  terms  of  the 
Application  Agreement,  a  member 
would  be  required  to  maintain  an  audit 
trail  sufficient  to  determine  adherence 
to  Paragraph  C  of  the  Application 
Agreement.  Thus,  floor  brokers  would 
not  be  required  to  monitor  such 
adherence,  and  compliance  would  be 
within  the  member's  responsibilities.  In 
any  event,  as  noted  above,  the 
Commission  believes  the  CBOE's  market 
making  restriction  is  clear  enough  to 
provide  guidance  to  monitor  trading 
activity  for  compliance  with  the 
restriction. 

In  siunmary,  while  the  CBOE's 
restrictions  on  the  use  of  Terminals 
raise  regulatory  issues,  the  Commission 
believes  that,  within  the  context  of  the 
SPX  options  trading  crowd,  the  market 
making  restriction  is  an  acceptable 
exercise  of  the  Exchange's  rulemaking 
authority.  While  the  Commission 
recognizes  that  there  may  be  different 
ways  to  address  the  regulatory  issues 
presented  by  off-floor  market  making 
through  the  use  of  Terminals,  the  Act 
does  not  dictate  that  any  particular 
approach  be  taken.  ThetCk)mmission 
believes  that  the  manner  in  which  the 
Exchange  has  chosen  to  address  the 
regulatory  issues  presented  by  off-floor 
market  making  reflects  the  considered 
judgement  of  the  CBOE  regarding  the 
attributes  of  Exchange  membership  and 
the  organization  of  its  trading  floor,  and 
is  a  fair  exercise  of  its  powers  as  a 
national  securities  exchange. 

V.  Conclusion 

In  view  of  the  above,  the  Commission 
finds  that  the  proposal  is  reasonable  and 
is  consistent  with  the  Act,  and,  in 
particular.  Sections  6(b)(5),  6(b)(7), 
6(b)(8),  and  llA(a)(l)(C)(ii)  of  die  Act 

It  is  therefore  ordered,  pursuant  to 
Section  19(b)(2)  of  the  Act.'s  that  the 


»1S  U.S.C  §78a(bM2)  (1968). 
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proposed  rule  change  (File  No.  SR- 
CBOE-QS-W)  is  approved. 

For  the  Cmnmission,  by  the  Division  of 
Market  Regulation,  pumiant  to  delegated 
authority,** 

Margaret  H.  McFariand, 
Deputy  Secntaiy. 

[FR  Doc  96-32333  Filed  12-19-96;  8:45  am] 
MUMQ  COM  MIO-OI-M 


[mimi  Ho.  34-88048;  FHe  No.  SR-QSCC- 
98-1?I  ■ 

Self-Regulatory  Organizations; 
Government  Securitias  Clearing 
Corporation:  Notioa  of  Filing  of  a 
Propoaed  Rule  Relating  to  tha 
Eligibility  of  Trsaaury  Inflation 
Protection  Securitias  for  Netting 
Sarvlcas 

December  13, 1996. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act"),*  notice  is  hereby  given  that  on 
November  21, 1996,  the  Government 
Securities  Clearing  Ck>rporation 
("GSCC")  filed  with  the  Securities  and 
Exchange  Commission  ("Commission") 
the  proposed  rule  change  as  dtocribed 
in  Items  I,  U,  and  m  below,  which  items 
have  been  prepared  primarily  by  GSCC. 
The  Commission  is  publishing  this 
notice  to  soUcit  comments  on  the 
proposed  rule  change  from  interested 
persons. 

I.  Sdf-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
die  Proposed  Rule  Change 

The  proposed  rule  change  will  make 
the  U.S.  Department  of  Treasury's 
Treasury  Inflation  Protection  Security 
eUgible  for  clearance  and  settlement  at 
GSCC. 

n.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission, 
GSCC  included  statements  concerning 
the  purpose  of  and  basis  for  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rtile  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  IV  below.  GSCC  has  prepared 
summaries,  set  forth  in  sections  (A),  (B), 
and  (C)  below,  of  the  most  significant 
aspects  of  such  statements.' 


(A)  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

The  purpose  of  the  proposed  rule 
change  is  to  make  the  Treasury  Inflation 
Protection  Secxirity  eligible  for  clearance 
and  settlement  at  GSCC.  The  Treesury 
Inflation  Protection  Sectirity  is  a 
marketable,  book-entry  inflation 
protection  security  that  is  being  issued 
by  the  Department  of  the  Treasury,* 
GSCC  believes  that  in  order  to  maximize 
the  desirability  of  the  Treasury  Inflation 
Protection  Security  from  a  trading 
perspective  and  to  ensure  that  their 
intrmiuction  does  not  result  in  any 
increased  clearance  and  settlement  risk 
for  the  marketplace,  GSCC  should  be 
able  to  compare,  net,  and  settle  these 
securities.  "Hierefore,  GSCC  is  plaiming 
to  make  the  Treasury  Inflation 
Protection  Security  eligible  for  its 
netting  process  prior  to  the  U.S. 
Department  of  Treasury's  first  auction  of 
the  Treasury  Inflation  Protection 
Security,  which  is  scheduled  for  the 
January  1997  auction  of  the  ten-year 
note.  (5ther  maturities  will  be  issued 
later. 

The  Treasury  Inflation  Protection 
Security  provides  inflation  protection 
by  adjusting  semiannually  die  principal 
amoimt  of  investors'  holdings  by   ' 
multiplying  the  stated  value  at  issuance 
[i.e.,  par  amount)  by  an  index  ratio.  The 
applicable  index  will  be  the  U.S.  City 
Average  All  Items  Consimier  Price  Index 
for  All  Urban  Consimiers  ("CPI") 
published  by  the  Bureau  of  Labor 
Statistics  of  the  U.S.  Department  of 
Labor.  The  Treasury  Mflation  Protection 
Security  will  be  redeemed  at  maturity  at 
the  greater  of  its  inflation  adjusted 
principal  or  its  par  amount. 

The  Treasury  Inflation  Protection 
Security  will  he  issued  with  a  stated 
fixed  rate  of  interest  based  on  the  rate 
determined  at  auction.  Although  the 
interest  rate  is  fixed,  because  the 
interest  rate  is  paid  on  a  varying  amount 
of  principal,  the  coupon  payments  will 
also  be  variable.  This  will  be  the  first 
time  that  GSCC  has  made  a  variable-rate 
security  eligible  for  nettiiig. 

For  GSCC  to  process  the  Treasury 
Inflation  Protection  Security,  the 
following  enhancements  must  be  made 
to  GSCC's  automated  system. 

1.  Creation  and  maintenance  of  a 
database  of  historical  CPI  indexes.  This 


»17  CFR  200.30-3(aXl2)  (1994). 
'15U.S.C.  789»(b)(l). 

'  The  ConunissioD  has  oiodified  tha  text  of  tfaa 
gummaries  praparad  by  GSCC 


'The  Department  of  Treasury  has  proposed 
amendments  to  31  CFR  Part  356  (Uniform  Offering 
Circular  for  the  Sale  and  Issue  of  Marketable  Book- 
Entry  Treasury  Bills,  Notes,  and  Bonds)  to 
accommodate  the  issuance  of  the  Treasury  Inflation 
Pfoteclion  Security.  Department  of  Treasury 
Circular,  Public  Debt  Service  No.  1-93  (September 
23, 1966),  61  FR  50924  (September  27, 1996). 


data  is  necessary  for  determining 
accrued  interest,  which  is  used  in 
valuing  positions  for  settlement 
purposes  and  for  forward  margin  and 
clearing  fimd  calculations. 

2.  Modification  of  the  security 
database  to  permit  GSCC  to  designate 
the  Treasury  Inflation  Protection 
Security  as  a  variable  rate  security, 

3.  Modifications  to  participant  input 
and  output  formats  to  take  into  account 
different  and  additional  data  elements. 

After  these  enhancements  have  been 
made,  GSCC  plans  to  test  with  GSCC 
members  before  "going  live"  with  the 
new  sovioe  in  order  to  enstire  that 
participants  are  able  to  properly  provide 
and  receive  data  regarding  transactions 
in  these  new  seciuities. 

GSCC  worked  with  the  Public 
Securities  Association  to  determine  a 
uniformly  acceptable  method  for  the 
industry  to  reflect  the  inflation  index  in 
the  calculation  of  final  money  on 
Treasury  Inflation  Protection  Security 
transactions.  Consistent  with  these 
discussions,  participants  will  submit 
transactions  using  a  price  that  has  not 
been  adjusted  for  inflation.  GSCC  will 
compare  and  report  transactions  based 
on  its  Final  Settlement  Money  formula. 
Final  Settlement  Money  will  equal  the 
original  par  value  multiplied  by  the  CPI 
index  ratio  multiplied  by  the  unadjusted 
price  plus  the  inflation  adjusted  accrued 
interest.  Inflation  adjusted  accrued 
interest  will  equal  the  original  par  value 
multiplied  by  the  inflation  ratio 
multiplied  by  the  CPI  index  ratio 
multiplied  by  the  interest  rate 
multiplied  by  the  term. 

GSCC  believes  that  the  proposed  rule 
change  is  consistent  with  the 
requirements  of  Section  17A(b)(3)(F)  of 
the  Act*  and  the  rules  and  regulations 
thereunder  because  it  is  designed  to 
promote  the  prompt  and  accurate 
clearance  and  settlement  of  securities 
transactions. 

(B)  Self-Regulatory  Organization's 
Statement  of  Burden  on  Competition 

GSCC  does  not  believe  that  the 
proposed  rule  change  will  have  an. 
impact  or  impose  a  burden  on 
competition. 

(C)  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  from 
Members,  Participants  or  Others 

Written  comments  relating  to  the 
proposed  rule  change  have  not  yet  been 
solicited  or  received.  Members  will  be 
notified  of  the  rule  change  filing,  and 
comments  will  be  solicited  by  an 
important  notice.  GSCC  will  notify  the 


«15U.S.C78q-l(b)(3)(F). 
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CommissioD  of  any  written  comments  it 
receives. 

nL  Date  of  EffiactiTenew  of  the 
PrapoMd  Rule  OiangK  and  Timing  for 
Comiiiiasion  Action 

Witiiin  thiity-five  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
»«C*«*— •  at  within  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 
ninety  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding  or 
(ii)  as  to  which  GSCC  consents,  the 
Commission  will: 

(AJ  By  (Hder  approve  sudi  proposed 
rule  change  or 

(B)  Institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  N.W., 
Washington,  D.C.  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  perscm,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  §  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Room,  450  Fifth  Street,  N.W,. 
Washington.  D.C.  20549.  Copies  of  such 
filing  will  also  be  available  for 
inspection  and  copying  at  the  principal 
office  of  GSCC.  All  submissions  should 
refer  to  the  file  niunber  SR-GSCC-96- 
13  and  shoiild  be  submitted  by  January 
13, 1997. 

For  the  Commiasion  by  the  Division  of 
Market  Regulation,  pursuant  to  delisted 
authority.' 

Margarat  H.  McFuiand, 
Depu  ty  Secretaiy. 

IFR  Doc.  96-32335  Filed  12-19'-96;  8:45  am] 
■UMQ  COOC  W1«-«1-H 


[Releoae  No.  34-38062;  Fie  No.  8R-NA80- 
96-40] 

Satf-Regulatory  Organlzatjons;  Order 
Approving  Propo— d  Rule  Change  by 
the  National  Asaodaaon  of  Securitiaa 
Daalen,  Inc.  Amending  the  Inclualon 
Critaila  for  the  Supplemental  Ust  of 
tha  Mutual  Fund  Quotation  Sarvloa 

Decambar  16, 1996. 

On  October  18, 1996,  the  National 
Assodatian  of  Securities  Dealers,  Inc. 
("NASD"  or  "Association")  filed  with 
the  Securities  and  Exchange 
Commission  ("SEC"  or  "Commission") 
the  proposed  rule  change  pursuant  to 
Section  19(b)(1)  of  the  Securities 
Exchange  Act  of  1934  ("Act") »,  and 
Rule  19B-4  thereunder.^  The  proposed 
rule  change  amends  NASD  Rtde  6800  to 
provide  new  criteria  to  permit  smaller 
mutual  funds  and  money  market  funds 
to  disseminate  their  prices  via  the 
Mutiial  Fund  Quotation  Service 
("Service").  Notice  of  the  proposed  rule 
change,  together  with  the  substance  of 
the  proposal,  was  published  in  the 
Federal  Rsgbter.^  Np  comment  letters 
were  received.  The  Commission  is 
approving  the  proposed  rule  change. 

L  Background 

The  Service  provides  for  the 
collection  and  dissemination  of  prices 
for  both  mutual  funds  and  money 
maricet  funds.  The  Service  consists  of 
two  Usts:  the  News  Media  List  and  the 
Supplemental  List.  The  News  Media 
List,*  which  is  not  being  amended  by 
this  rule  filing,  consists  of  data  on  more 
than  6,000  funds  which  Nasdaq 
distributes  daily  to  newspapers  and  to 
vendors  throush  its  Level  1  Service. 

Eligible  hinas  that  do  not  qualify  for 
the  News  Media  List  have  been  eligible 
for  price  dissemination  solely  through 
the  Level  1  Service.  The  criteria  for 
inclusion  in  this  list  of  smaller  funds 
has  been  a  size  test,  requiring  300  fimd 
shareholders  at  the  time  of  initial 
application  for  inclusion  in  the 
Supplemental  List.  According  to  the 
Investment  Company  Institute  ("IQ"), 
approximately  2,100  funds  do  not 
qualify  for  either  the  News  Media  or 
Supplemental  Lists.  In  the  course  of 
disoissions  with  IQ.  the  Nasdaq 
determined  that,  while  many  smaller 
funds  may  have  smaller  numbers  of 


*  17  CFR  2O0.3O-3(aXl2)  (1M6). 


»15U.S.CS7ai(b)a). 

*17CFR240.19t>-« 

>  Securities  Exchange  Act  Releaae  No.  37922 
(November  5.  1996).  61  FR  58271  (November  13, 
1996). 

*The  criteria  for  inclusion  in  the  News  Media  List 
are:  (1)  far  initial  inclusion — at  least  1,000 
shareholders  or  $25  millioa  in  net  assets;  (2)  far 
continued  inclusion— at  least  750  shareholdats  or 
SIS  million  in  net  asaats. 


beneficial  owners  that  keep  such  funds 
from  meeting  the  300  shareholder  test, 
the  same  fimds  often  have  substantial 
net  assets.  Because  these  funds  do  not 
qualify  for  the  Nasdaq  Stock  Market, 
Inc.  ("Nasdaq")  Service,  these  smaller 
funds  do  not  have  a  centralized  means 
of  disseminating  their  prices  to  broker- 
dealers,  rating  services  and  individual 
investors.  Instead,  these  funds  distribute 
their  prices  to  various  entities  by  &x  or 
telephone. 

n.  The  Tenns  of  SnlMtance  of  the 
Propoaed  Rule  Change 

The  pn^xMed  rule  change  amends 
NASD  Rule  6800  to  revise  the  Service's 
Supplemental  List  criteria  to  delete  the 
requirement  that  a  fimd  have  300 
shareholders  and  replace  it  with  two 
alternative  standards.  First,  a  mutual 
fund  may  meet  the  Supplemental  List 
inclusion  standard  if  the  fund  has  net 
assets  at  the  time  of  application  of  $10 
million  or  more.  In  the  alternative,  a 
fund  would  qualify  regardless  of  net 
assets  or  shareholder  members  if  it  has 
operated  for  two  full  years. 

in.  Discuasion 

The  Commission  believes  that  the 
proposed  rule  change  is  consistent  with 
the  provisions  of  Section  15A(b)(6)  of 
the  Act  in  that  it  promotes  better 
processing  of  pricing  information  in 
securities,  protects  investors  and  the 
public  interest,  and  is  designed  to 
produce  fair  and  informative  prices  for 
smaller  mutual  funds.  The  Association 
has  represented  that  the  new 
informative  prices  for  smaller  mutual 
funds.  The  Association  has  represented 
that  the  new  Supplemental  List  criteria 
for  the  Service  ^ould  permit 
approximately  1,400  more  funds  to 
provide  Nasdaq  with  price  information 
through  its  Level  1  Service,  which  is 
distributed  over  more  than  280,000 
terminals.  Because  of  the  present 
inefficiencies,  costs,  and  lack  of 
transparency  associated  with 
communicating  by  fax  or  telephone,  the 
Commission  believes  that  distribution  of 
Net  Asset  Value  information  for  smaller 
fund  through  the  Service  significantly 
aids  investors  in  such  funds.  The 
Commission  believes  that  the  Service 
promotes  efficient,  centralized 
dissemination  of  critical  information  to 
a  wide  audience,  and  thereby  prcHnoteS 
the  transparency  of  smaller  funds 
prices.  Furthermore,  the  Commission 
believes  the  Service  may  help  the 
affected  funds  reduce  the  costs 
associated  with  distributing  Net  Asset 
Value  information  to  various  entities  by 
fax  or  telephone. 


.'«. 
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It  is  therefore  ordered,  pursuant  to 
Section  19(b)(2)  of  the  Act,'  that  the 
prpposed  rule  change  SR-NASD-96-40 
be,  and  hereby  is,  approved. 

For  the  Cknnmission,  oy  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority." 

Margaret  H.  McFarland, 
Deputy  Secretary. 

[FR  Doc.  9ft-32334  Filed  12-19-96;  8:45  am] 
■UMO  COM  W1fr-01-ll 


DEPARTMENT  OF  TRANSPORTATION 

Aviation  Proceedings;  Agreements 
Filed  During  the  Week  Ending  12/13/96 

The  following  Agreements  were  filed 
with  the  Department  of  Transportation 
under  the  provisions  of  49  U.S.C  412 
and  414.  Answers  may  be  filed  within 
21  days  of  date  of  filing. 

Docket  Number:  OST-96-2011. 

Date  filed:  December  9, 1996. 

Parties:  Members  of  the  International 
Air  Transport  Association.  . .  -.^ 

Subject: 
COMP  Telex  Reso  024f 
Local  Currency  Fare  Changes-^aldstan 
Intended  effective  date:  December  16, 

1996 

Docket  Number:  OST-96-2017. 

Date  filed:  December  11. 1996. 

Parties:  Members  of  the  International 
Air  Transport  Association.^ 

Subject:  \        ,     . 

TC31  Telex  Mail  Vote  845 
Japan-North  America/Caribbean  FEX 

fares 
Intended  effective  date:  April  1, 1997 
Myma  F.  Adams, 

Acting  Chief.  Documentary  Sendees. 
(FR  Doc.  96-32386  Filed  12-18-96;  8:45  am) 

BMJJNa  CODE  4t10-M-P 


Notice  of  Applications  for  Certlflcates 
of  Public  Convenience  and  Necessity 
and  Foreign  Air  Carrier  Permits  Ried 
Under  Subpart  Q  During  the  Week 
Ending  December  13, 1996 

The  following  Applications  for 
Certificates  of  ^ibUc  Convenience  and 
Necessity  and  Foreign  Air  Carrier 
Permits  were  filed  under  Subpart  Q  of 
the  Department  of  Transportation's 
Procedural  Regulations  (See  14  CFR 
302.1701  et.  seq.).  The  due  date  fior 
Answers,  Conforming  Applications,  or 
Motions  to  modify  Scope  are  set  forth 
below  for  each  application.  Following 
the  Answer  period  DOT  may  process  the 
application  by  expedited  procedures. 
Such  procedures  may  consist  of  the 


adoption  of  a  show-cause  order,  a 
tentative  order,  or  in  appropriate  cases 
a  final  order  without  further 
proceedings. 

Docket  Number:  OST-9&-2008. 

Date  filed:  December  9, 1996. 

Due  Date  for  Answers.  Cortformirtg    , 
Applications,  or  Motion  to  Modify 
Scope:  January  6, 1997. 

Description:  Application  of  China 
Southern  Airlines  Company  Limited, 
pursuant  to  49  U.S.C.  Section  41301  and 
Subpart  Q  of  the  Regulations,  requests  a 
foreign  air  carrier  permit  to  perform 
scheduled  service  from  Guangzhou, 
China  to  Los  Angeles,  California. 

Docket  Number:  OST-96-2013. 

Date  filed:  December  10,  1996. 

Due  Date  for  Answers.  Conforming 
Applications,  or  Motion  to  Modify 
Scope:  January  7, 1997. 

Description:  Application  of  Societe 
Caribeenne  de  Transport  Aerien  d/b/a 
Air  St.  Martin,  pvusuant  to  49  U.S.C 
Section  41302,  and  Subpart  Q  of  the 
Regulations,  applies  for  a  foreign  air 
carrier  permit  authorizing  it  to  engage  in 
charter  foreign  air  transportation  pf 
passengers  and  their  property  between 
points  in  the  French  West  Indies  and 
points  in  the  United  States.  Air  St 
Martin  also  seeks  authority  to  operate 
fifth  fieedom  charters  between  the  U.S. 
and  third  countries  subject  to  Part  212 
of  the  Department's  Economic 
Regulations. 
Mjrma  F.  Adams, 

Acting  Chief,  Documentary  Services. 
[FR  Doc.  96-32385  Filed  12-19-96;  8:45  am] 
BKJJNQ  CODE  4«10-tt-* 
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Federal  Aviation  Administration 

Draft  Appendix  for  Emergency 
notation  Systems  to  Advisory  Circular 
27-1,  Certiftoation  of  Normal  Category 
Rotorcraft,  and  Advisory  Circular  29- 
2A,  Certiflcation  of  Transport  Category 
Rotorcraft 

AGENCY:  Federal  Aviation 
Administration(FAA),  DOT. 
action:  Notice  of  availability  of  advisory 
circular  (AC)  draft  appendix;  request  for 
conunoats.  

summary:  This  notice  aimotmoes  the 
availability  of  and  request  for  comments 
on  the  draft  appendix  for  Emergency 
Flotation  Systems  to  AC  27-1, 
Certification  of  Normal  Category 
Rotorcraft,  and  AC  29-2A,  Certification 
of  Transport  Category  Rotorcraft. 
DATES:  Comments  must  be  received  on 
or  before  January  15, 1997. 
ADDRESSES:  Submit  Written  comments 
to  FAA,  Rotorcraft  Standards  Staff, 


ASW-110,  Rotorcraft  Directorate, 
Aircraft  Certification  Service,  Fort 
Worth,  Texas  76193-0110. 
FOR  FURTHER  INFORMATION  CONTACT: 
Kathy  Jones,  Rotorcraft  Standards  Staff, 
ASW-1 10 ,  Rotorcraft  Directorate , 
Aircraft  Certification  Service,  Fort 
Worth,Texa8  76193-0110,  telephone 
(817)  222-5359;  facsimile  (817)  222- 
5961. 

SUPPLEMENTARY  INFORMATK)N:  Copies  of 
the  draft  appendix  have  been  mailed  to 
all  known  adEfected  industry  and 
government  entities,  both  foreign  and 
domestic.  Any  interested  person  not 
receiving  this  draft  appendix  may  obtain 
a  copy  by  contacting  the  person  named 
under  the  caption  FOR  FURTHER 
INF0RMATK3N  CONTACT. 

Interested  person  are  invited  to 
submit  written  comments  on  this  draft 
appendix  by  January  15, 1997. 
Comments  must  identify  Draft 
Appendix  for  Emergency  Flotation 
Systems  to  ACs  27-1  and  29-2A.  Ttiose 
conmients  will  be  discussed  at  public 
meeting  on  February  5,  1997,  at  the 
Anaheim  Hilton  and  Towers,  777 
Convention  Way,  Anaheim,  California. 
Written  comments  received  may  be 
inspected  at  the  office  of  the  Rotorcraft 
Standards  Staff,  FAA.  4th  floor,  2601 
Meadiam  Boulevard,  Fort  Worth,  Texas. 

Issued  in  Forth  Worth,  Texas  on  December 
1^  1996. 
EricBries, 

Acting  Manager,  Rotorcraft  Directorate, 
Aircraft  Certification  Service. 
IFR  Doc.  96-32403  Filed  12-19-96;  8:45  am) 
MLLMQ  OOOE  4t1»-1»-ll 

Receipt  of  Noise  Compatibility 
Program  and  Request  for  Meadows 
FieM,  Bakersfleid,  CA 


agency:  Federal  Aviation 
Administration,  DOT. 

action:  Notice. 


SUMMARY:  The  Federal  Aviation 
Administration  (FAA)  annoimces  that  it 
is  reviewing  a  proposed  noise 
compatibility  program  for  Meadows 
Field,  Bakersfield,  California,  that  was 
submitted  by  Kem  Cotmty,  California 
under  the  provision  of  Title  I  of  the 
Aviation  Safety  and  Noise  Abatement 
Act  of  1979  (Pub.  L.  96-193). 
(hereinafter  referred  to  as  "the  Act")  and 
14  CFR  Part  150.  This  program  was 
submitted  subsequent  to  a 
determination  by  the  FAA  that  the 
associated  noise  exposure  maps 
submitted  tmder  14  CFR  Part  150  for 
Meadows  Field  were  in  compliance 
with  applicable  requirements  effective 
April  14, 1995.  The  proposed  noise 
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compatibility  program  will  be  approved 
or  disapproved  on  or  before  June  9, 
1997. 

EFFECTIVE  DATE:  The  effective  date  of  the 
start  of  FAA's  review  of  the  noise 
compatibility  program  is  December  12, 
1996.  The  public  comment  period  ends 
on  February  10, 1997. 
FOR  FURTHER  INFORMATION  CONTACT: 
Bahman  H.  Tash,  Airport  Planner. 
AWP-611.5,  Planning  Section.  Western- 
Pacific  Region.  Federal  Aviation 
Administration,  Telephone:  (310)  725- 
3616.  Mailing  Address:  P.O.  Box  92007, 
Worldway  Postal  Center,  Los  Angeles, 
California  90009-2007.  Street  Address: 
15000  Aviation  Boulevard.  Room  3012, 
Hawthorne,  California  90261. 
Comments  on  the  proposed  noise' 
compatibility  program  should  also  be 
submitted  to  the  above  office. 
SUPPLEMENTARY  INFORMATION:  This 
notice  announces  that  the  FAA  is 
reviewing  a  proposed  noise 
compatibility  program  for  Meadows 
Field  which  will  be  approved  or 
disapproved  on  or  before  Jime  9, 1997. 
This  notice  also  annoimces  the 
availability  of  this  program  for  public 
review  and  comment. 

An  airport  operator  who  has 
submitted  noise  exposure  maps  that  are 
found  by  FAA  to  be  in  compliance  with 
the  reqiiirements  of  Federal  Aviation 
Regulations  (FAR)  Part  150, 
promulgated  pursuant  to  Title  I  of  the 
Act,  may  submit  a  noise  compatibility 
program  for  FAA  approval  which  sets 
forth  the  measures  the  operator  has 
taken  or  proposes  for  the  reduction  of 
existing  noncompatible  uses  and  for  the 
prevention  of  the  introduction  of 
additional  noncompatible  uses. 

The  FAA  formally  received  the  noise 
comfMitibility  program  for  Meadows 
Field  effective  on  December  12, 1996.  It 
was  requested  that  the  FAA  review  this 
material  and  that  the  noise  mitigation 
measures,  to  be  implemented  jointly  by 
the  airport  and  surrounding 
communities,  be  approved  as  noise 
compatibility  program  under  Section 
104(b)  of  the  Act.  Preliminary  review  of 
the  submitted  material  indicates  that  it 
conforms  to  the  requirements  for  the 
submittal  of  noise  compatibility 
programs,  but  that  further  review  wiU  be 
necessary  prior  to  approval  or 
disapproval  of  the  program.  The  formal 
review  period,  limited  by  law  to  a 
maximiun  of  180  days,  will  be 
completed  on  or  before  June  9, 1997. 

The  FAA's  detailed  evaluation  will  be 
conducted  under  the  provisions  of  14 
CFR  Part  150.  §  150.33.  The  primary 
considerations  in  the  evaluation  process 
are  whether  the  proposed  measures  may 
reduce  the  level  of  aviation  safety. 


create  an  undue  burden  on  interstate  or 
foreign  commerce,  or  be  reasonably 
consistent  with  obtaining  the  goal  of 
reducing  existing  noncompatible  land 
uses  and  preventing  the  introduction  of 
additional  noncompatible  land  uses. 

Interested  persons  are  invited  to 
comment  on  the  proposed  program  with 
specific  reference  to  these  factors.  All 
comments,  other  than  those  properly 
addressed  to  local  land  use  authorities, 
will  be  considered  by  the  FAA  to  the 
extent  practicable.  Copies  of  the  noise 
exposure  maps,  the  FAA  evaluation  of 
the  maps,  and  the  proposed  noise 
compatibility  program  are  available  for 
examination  at  the  following  locations: 

Federal  Aviation  Administration, 
National  Headquarters.  800 
Independence  Avenue.  SW..  Room 
617,  Washington,  D.C  20591 

Federal  Aviation  Administration,     - 
Western-Pacific  Region  Office. 
Airports  Division.  Room.  3012. 15000 
Aviation  Boulevard.  Hawthorne. 
Cahfomia  90261 

Mr.  Raymond  C.  Bishop,  Director,  Kem 
County  Department  of  Airports,  1401 
Skyway  Drive,  Suite  200.  Bakersfield, 
California  93308-1697 

Questions  may  be  directed  to  the 
individual  named  above  under  the 
heading,  FOR  FURTHER  INFORMATION 
CONTACT. 

Issued  in  Hawthorne,  California  on     '  I '  ' 
December  12, 1996. 
Herman  C.  BUn.  >      ^     ' 

Manager,  Airports  Division,  AWP-600,' 
Western-Pacific  Region. 
(PR  Doc  96-32405  Filed  12-19-46:  8:45  am] 
MUJNQ  COOC  4tie-13-M 


Aviation  Rulemaking  Advisory 
Commttlee  Meeting  on  Aircraft     - 
Certlflcallon  Procedures  Issues 

AGENCY:  Federal  Aviation  v       ?• 

Administration  (FAA),  DOT.     "        •    ^ 
ACTION:  Notice  of  meeting. 

summary:  The  FAA  is  issuing  this  notice 
to  advise  the  public  of  a  meeting  of  the 
Federal  Aviation  Administration's 
Aviation  Rulemaking  Advisory 
Committee  to  discuss  Aircraft 
Certification  Procedures  issues. 
DATES:  The  meeting  will  be  held  on 
January  16. 1997,  at  9:00  a.m.  Arrange 
for  oral  presentations  by  January  6, 
1997. 

ADDRESSES:  The  meeting  will  be  held  at 
GAMA,  1400  K  St.  NW..  Suite  801. 
Washington.  DC  20005. 
FOR  FURTHER  MFORMATION  CONTACT: 
Jeanne  Trapani,  Office  of  Rulemaking 
(ARM-208).  800  Independence  Avenue. 


SW.,  Washington,  DC  20591,  telephone 
(202)  267-7624. 

SUPPUEMENTARY  INFORMATION:  Pursuant 
to  section  10(a)(2)  of  the  Federal 
Advisory  Committee  Act  (Pub.  L  92- 
463;  5  U.S.C.  App^H),  notice  is  hereby 
given  of  a  meeting  of  the  Aviation 
Rulemaking  advisory  committee  to  be 
held  on  January  16,  1997,  at  GAMA. 
1400  K  St.  NW.,  Suite  801,  Washington, 
DC  20005.  The  agenda  for  the  meeting 
will  include: 

Opening  Remarks. 

Report  on  ARAC  Regulatory  Review 
meeting. 

Old  Business,  to  include  approval  of 
previous  meeting  minutes,  status  of 
Technical  Standard  Order  C148,  status  of 
Emergency  Locator  Transmitters,  status  of 
notice  of  proposed  rulentaking 
recommendation  regarding  changes  to 
certification  procedures. 

Working  Croup  Reports. 
Production  Certification 
Parts 
Delegation 

New  Business. 

Attendance  is  open  to  the  interested 
public,  but  will  be  limited  to  the  space 
available.  The  public  must  make 
arrangements  by  January  6, 1997,  to 
present  oral  statements  at  the  meeting. 
The  public  may  present  written 
statements  to  the  committee  at  any  time 
by  providing  25  copies  to  the  Assistant 
Executive  Director  for  Aircraft 
Certification  Procedures  or  by  bringing 
the  copies  to  him  at  the  meeting. 
Arrangements  may  be  made  by 
contactihg  the  person  listed  under  the 
heading  FOR  FURTHER  INFORMATION 
CONTACT. 

Sign  and  oral  interpretation  can  be 
made  available  at  the  meeting,  as  well 
as  an  assistive  listening  device,  if 
requested  10  calendar  days  before  the 
meeting. 

Issued  in  Washington,  DC,  on  Decemb^ 
16, 1996. 
Ava  L.  Mims, 

Assistant  Executive  Director,  ARAC  on 
Aircraft  Certification  Procedures  Issues. 
[FR  Doc.  96-32404  Filed  12-19-96:  8:45  am] 
MUNQ  COOC  4«10-1*-M 


RICA,  Inc.,  Special  Committee  159; 
Minimum  Operational  Performance 
Standards  for  Airt>ome  Navigation 
Equipment  Using  Qiobai  Positioning 
System  (OPS) 

Pursuant  to  section  10(a)(2)  of  the, 
Federal  Advisory  Committee  Act  (Pub. 
L.  92-463,  5  U.S.C,  Appendix  2),  notice' 
is  hereby  given  for  a  Special  Committee 
(SC)  159  meeting  to  be  held  January  6- 
10. 1997,  starting  at  9:00  a.m.  The 
meeting  will  be  held  at  RTCA,  1140 
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Connecticut  Avenue,  NW.,  Washington 
DC  20036. 
The  agenda  will  be  as  follows: 

Specific  WoHcing  Group  (WC)  Sessions 

January  6:  WG  2,  WAAS  Precision 
January  7:  WG  2,  WAAS  Precision 
(continued);  WG  2A.  GPS/GLONASS;  WG 
4B,  Airport  sur&ce  Surveillance  (WG-4B  will 
meet  at  ALFA,  1625  Massachusetts  Avenue, 
8th  Floor.  Washington.  DC) 

January  8-9:  WG  4A,  Precision  Landing 
Guidance  (LAAS  CAT  I/II/III). 

Ptenary  Session 

January  10:  (1)  Chainnan's  Introductory 
Remarks;  (2)  Review/ Approval  of  Minutes  of 
Previous  Meeting;  (3)  Review  WG  Progress 
and  Identify  Issues  for  Resolution:  GPS/ 
WAAS  (WG  2);  GPS/GLONASS  (WG  2A); 
GPS/Precision  Landing  Guidance  and  Airport 
Surface  Surveillance  (WG  4);  (4)  Review  of 
EUROCAE  Activities;  (5)  Assignment/Review 
Of  Futiuv  Work;  (6)  Other  Business;  (7)  Date 
and  Location  of  Next  Meeting. 

Attendance  is  open  to  the  interested  public 
but  limited  to  space  availability.  With  the 
approval  of  the  chairman,  members  of  the 
public  may  present  oral  statements  at  the 
meeting.  Persons  wishing  to  present 
statements  or  obtain  information  should 
contact  the  RTCA  Secretariat,  1140 
Connecticut  Avenue,  NW.,  Suite  1020, 
Washington,  DC  20036;  (202)  833-9339 
(phone)  or  (202)  833-9434  (&x).  Members  of 
the  public  may  present  a  written  statement  to 
the  committee  at  any  time. 

Issued  in  Washington,  DC,  on  December 
16, 1996. 
Janice  L.  Psten, 
Designated  Official. 

[PR  Doc.  96-32401  Filed  12-19-96;  8:45  am] 
MLUNQ  COOC  4t10-13-M 


RTCA,  Inc.,  Joint  RTCA  Special 
Committae  189/EUROCAE  Working 
Qroup  53;  Air  Traffic  Servicea  Safety 
and  Interoperability  Requirementa 

Piusuant  to  section  10(a)(2)  of  the 
Federal  Advisory  Committee  Act  (Pub. 
L.  92-463,  5  U.S.C.  Appendix  2),  notice 
is  hereby  given  for  a  joint  RTCA  Special 
Committee  (SC)  189/ElJROCAE  Worldng 
Qroup  (WG)  53  meeting  to  be  held 
January  6-10, 1997,  starting  at  9:00  a.m. 
The  meeting  will  be  held  at  EUROGAE, 
17  rue  Hamelin,  75116  Paris,  Cedex  16, 
France.  The  point  of  contact  is  Mr. 
Francis  Grimal,  Secretary  General, 
EUROCAE,  33-1-450-57-188  (phone) 
and  33-1-455-30-393  (fax). 

The  agenda  will  be  as  follows: 

January  6,  Plenary  Session:  Review  and 
Approval  of  Terms  of  Reference;  Discussion 
on  SC  189-WG  53  Process,  as^  Defined  in 
Position  Paper  POOl-C  (Ref.  RTCA  Paper  No. 
402-96/SC-1 89-004);  Overview  of  Position 
Paper  Issues,  Nomenclature,  and  Procedures; 
Integration  of  the  Sub-Groups  (SG),  with 
Identification  of  Co-Chairs  and  Members;  SG 
External  Oiganizations  Interface  Process; 


Work  Program  Expectations,  Product 
Deliverables,  and  Schedule;  Role  of  CAA 
Advisory  Group;  SG  Program  Updates  and 
Status  Reports  (SG  1  Interoperability 
Requirements;  SG  2  Safety  Objectives;  SG  3 
Performance  Objectives);  Co-Chair  Simmiary 
and  Action  Item  Review. 

January  7-9,  Separate  SG  Meetings:  SG  1 
Interoperability  Requirements;  SG  2  Safety 
Objectives;  SG  3  Performance  Objectives; 
CAA  Advisory  Group,  as  Necessary. 

Friday,  January  10,  Plenary  Session/Wrap- 
up:  SG  Reports  (SG  1,  SG  2,  SG  3); 
Summaries,  Op>en  Issues,  and  Action  Item 
Review;  Review  of  Preliminary  Meeting 
Summary;  Co^Ihair  Wrap-up;  Follow-on 
Meeting(8)  Venue  and  Sdiedule. 

Attendance  is  open  to  the  interested  public 
but  limited  to  space  availability.  With  the 
approval  of  the  chairman,  members  of  the 
public  may  present  oral  statements  at  the 
meeting.  Persons  wishing  to  present 
statements  or  obtain  information  should 
contact  the  RTCA  Secretariat,  1140 
Connecticut  Avenue,  N.W.,  Suite  1020, 
Washington,  DC,  20036;  (202)  833-9339 
(phone)  or  (202)  833-9434  (£ax).  Members  of 
the  public  may  present  a  written  statement  to 
the  committee  at  any  time. 

Issued  in  Washington,  DC,  on  December 
16,  1996. 
Janice  L.  Peters, 
Designated  Officio]. 
[FR  Doc.  9&-32402  Filed  12-19-96;  8:45  am) 

BUXMQ  CODE  4t10-13-M 


Surface  Tranaportation  Board 

[STB  Dodwt  No.  AB-ie7  (Sub-No.  1163X)] 

Conaolldatad  Rail  Corporatior>— 
AtMndonmant  Exemption— 4n 
Northampton  County,  PA 

AQENQY:  Surface  Transportation  Board. 
ACTION:  Notice  of  exemption. 

SUMMARY:  Under  49  U.S.C.  10502,  the 
Board  exempts  from  the  requirements  of 
49  U.S.C.  10903  the  abandonment  by 
ConsoUdated  Rail  Corporation  of  3.8 
miles  of  rail  line  between  milepost  79.0 
and  milepost  82.8  in  Northampton 
Coimty,  PA,  subject  toi  (1)  standard 
labor  protection  conditions;  (2)  a  public 
use  condition;  and  (3)  a  trail  use 
condition. 

DATES:  The  exemption  will  be  effective 
January  19, 1997  unless  it  is  stayed  or 
a  formal  statement  of  intent  to  file  an 
oSer  of  financial  assistance  (OF A)  is 
filed.  Statements  of  intent  to  file  an 
OFA '  under  49  CFR  1152.27(c)(2)  and 
requests  for  a  notice  of  interim  trail  use/ 
rail  banking  imder  49  CFR  1152.29  mtist 
be  filed  by  December  30, 1996;  petitions 
to  stay  must  be  filed  by  January  6, 1997; 


'  See  Exempt,  of  Rail  Abandonment— Offtn  of 
Finan.  Assist..  4  LCC2d  164  (1987). 


and  petitions  to  reopen  must  be  filed  by 
January  14, 1997. 

ADDRESSES:  An  original  and  10  copies  of 
all  pleadings  referring  to  STB  Douet 
No.  AB-167  (Sub-No.  1163X)  must  be 
filed  with:  Office  of  the  Secretary,  Case 
Control  Branch,  Surbce  Transportation 
Board,  1201  Constitution  Avenue,  NW.. 
Washington,  DC  20423;  in  addition,  a 
copy  of  all  pleadings  must  be  served  on 
petitioner's  representative:  Robert  S. 
Natalini,  Esq.,  Consolidated  Rail 
Corporation,  2001  MarliLet  Street — 16A, 
Philadelphia,  PA  19101-1416. 
FOR  FURTHER  INFORMATXM  CONTACT: 
Joseph  H.  Dettmar,  (202)  927-5660. 
{TDD  for  the  hearing  impaired:  (202) 
927-5721.) 

SUPPt^MENTARY  INFORMATKM: 
Additional  information  is  contained  in 
the  Board's  decision.  To  purchase  a 
copy  of  the  full  decision,  write  to,  call 
or  pick  up  in  person  from:  DC  NEWS  k 
DATA,  INC..  1201  Constitution  Avenue, 
NW.,  Room  2229.  Washington,  DC 
20423.  Telephone:  (202)  289-4357/ 
4359.  [Assistance  for  the  hearing 
impaired  is  available  through  TDD 
services  at  (202)  927-5721.) 

Decided:  December  9, 1996. 

By  the  Board,  Chairman  Morgan,  Vies 
Chairman  Simmons,  and  Commissioner 
Owen. 

Vernon  A.  WiUiams. 

Secretary. 

(FR  Doc.  96-32356  Filed  12-19-96;  8:45  am) 

■ILUNQ  CODE  4»1S-00-P 


DEPARTMENT  OF  THE  TREASURY 

Offica  of  Foreign  Aaaats  Control 

Information  Collection;  Commant 
Request 

ACTION:  Federal  Register  Pre-Clearance 
Notice. 

SUMMARY:  The  Department  of  the 
Treasury,  as  part  of  its  continuing  eSbrt 
to  reduce  paperwork  and  respondent 
burden,  invites  the  general  public  and 
other  Federal  agencies  to  take  this 
opportimity  to  comment  on  continuing 
information  collections,  as  required  by 
the  Paperwork  Reduction  Act  of  1095, 
Public  Law  104-13  (44  U.S.C. 
3506(c)(2)(A)).  Cunently,  the  Treasury 
Department's  Office  of  Foreign  Assets 
Control  is  soliciting  comments 
concerning  the  dvil  penalty  provisions, 
of  the  Foreign  Assets  Control 
Regulations.  31  CFR  §§  500.703  and 
500.704. 

DATES:  Written  comments  should  be 
received  on  or  before  February  18. 1997 
to  be  assured  of  consideration. 
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AOORESS:  Direct  all  written  comments  to 
Dorene  F.  Erhard,  Sr.  Sanctions  Advisor, 
Office  of  Foreign  Assets  Control.  U.S. 
Department  of  the  Treasury,  1500 
Pennsylvania  Avenue,  NW,  Washington. 
DC  20220,  (tel.:  202/622-2500).  Internet 
Address: 

Dorene.Erhard@treas.sprint.ccHn. 
FOR  FURTHER  INFORMA-DON  CONTACT:  Mrs. 
B.S.  Scott,  Chief.  Penalties  Program  (tel.: 
202/622-6140);  or  William  B.  Ho£Eman, 
Chief  Counsel  (tel.:  202/622-2410); 
Office  of  Foreign  Assets  Control,  U.S. 
Department  of  the  Treasviry, 
Washington.  DC  20220. 

SUPPLEMBTTARY  INFORMATION:  " 

Title:  Foreign  Assets  Control 
Regulations,  Civil  Penalties  Provisions. 

0MB  Number:  1505-0147. 

Abstract:  A  recipient  of  a  prepenalty 
notice  alleging  a  violation  of  the  Foreign 
Assets  Control  Regulation  is  permitted 
to  respond  in  writing  requesting  a 
hearing  and/or  setting  forth  his  or  her 
belief  that  a  penalty  should  not  be 
imposed,  or  if  imposed,  should  be  in  a 
lesser  amount  than  proposed. 

Current  Actions:  Extension. 

Type  of  Review:  Extension. 

Affected  Public:  Businesses  and  other 
for-profit  institutions/  banking 
institutions/individuals. 

Estimated  Number  of  Respondents: 
50. 

Estimated  Time  Per  Respondent:  2 
hours  to  process. 

Estimated  Annual  Burden  Hours:  100 
hours. 

Request  for  Comments:  Comments 
submitted  in  response  to  this  notice  will 
be  simmiarized  and/or  included  in  the 
request  for  OMB  approval.  All 
comments  will  become  a  matter  of 
pubhc  record.  Comments  are  invited  on: 
(a)  Whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  agency's  functions, 
including  whether  the  information  has 
practical  utiUty;  (b)  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
collection  of  information;  (c)  ways  to 
enhance  the  quality,  utility,  and  clarity 
of  the  information  to  be  collected;  and 
(d)  ways  to  minimize  the  burden  of  the 
collection  of  information  on 
respondents,  including  through  the  use 
of  automated  collection  techniques  or 


other  forms  of  information  technology; 
(e)  estimates  of  capital  or  start-up  costs 
and  costs  of  operation,  maintenance, 
and  purchase  of  services  to  provide 
informaticm. 

Dated:  December  12. 1996.  ^ 

WiUiam  B.  HoOiBaii. 

Chief  Counsel,  Office  of  Foreign  Assets 
Control,  U.S.  Department  of  the  Treasury. 
(PR  Doc  96-32338  Filed  12-19-96;  8:45  am] 
MUMQ  COM  4*1»-»-M 


Offic«  Of  Thrift  Supervision     ' 
[AC-66:  OTS  No.  51201 

Hrst  Federal  Savings  Bank  of  America, 
Fail  River,  Massactiusetts; 
■Modification  to  Approval  of 
Conversion  Application  /   '  ' 

Notice  is  hereby  given  that  on 
December  17. 1996.  the  Executive 
Director,  Supervision,  Office  of  Thrift 
Supervision,  acting  pursuant  to 
delegated  authority,  issued  Order  No. 
96-123,  AAdiich  modified  Order  No.  96- 
108,  dated  November  12, 1996,  whidi 
approved  the  application  of  First 
Federal  Savings  Bank  of  America,  Fall 
River,  Massachusetts  (the 
"Association"),  to  convert  to  the  stock 
form  of  organization.  The  modification 
was  made  to  withdraw  approval  of  the 
local  depositor  preference  provisions  in 
the  Association's  Plan  of  Conversion 
and,  if  the  Association  proceeds  with 
the  proposed  conversipn  offering.-to 
require  the  deletion  of  the  local 
depositor  preference  provisions  firom 
the  Association's  Plan  of  Conversion. 
Copies  of  the  appUcation  are  available 
for  inspection  at  the  Information 
Services  Division,  Office  of  Thrift 
Supervision,  1700  G  Street,  N.W., 
Washington,  D.C.  20552.  and  the 
Northeast  Regional  Office,  Office  of 
Thrift  Supervision,  10  Exchange  Place, 
18th  Floor,  Jersey  City,  New  Jersey 
07302. 

Dated:  December  18. 1996.         .«'        ■ 
By  the  OfBce  of  Thrift  Supervision,  i  ■- 
Nadine  Y.  Washingtroi.  >   ~ , 

Corporate  Secretary.  » 

[PR  Doc.  96-32540  Filed  12-19-96;  8:45  am) 
HUMQ  CODE  t7aO-01-M 


DEPARTMENT  OF  VETERANS 
AFFAIRS 

Poverty  Tttresitold;  Notice 

agency:  Department  of  Veterans  AfEairs. 

summary:  The  Department  of  Veterans 
Affairs  (VA)  hereby  gives  notice  of  the 
weighted  poverty  threshold  established 
for  1995  for  one  person  (unrelated 
individual)  as  established  by  the  Bureau 
of  the  Census.  This  amount  is  $7,763. 

DATES:  For  VA  determinations,  the  1995 
poverty  threshold  is  effective  September 
26, 1996,  the  date  on  which  it  was 
established  by  the  Bureau  of  the  Censtis. 

FOR  FURTHER  INFORMATION  CONTACT: 

Paul  Trowbridge.  Consultant, 
Compensation  and  Pension  Service, 
Veterans  Benefits  Administration. 
Department  of  Veterans  Affairs.  810 
Vermont  Avenue,  NW.,  Washington,  DC 
20420,  (202)  273-7218. 

SUPPt.EMENTARY  INFORMATION:  We 
published  a  final  rule  amending  38  CFR 
4.16(a)  in  the  Federal  Register  of  August 
3, 1990,  55  Fed.  Reg.  31,579.  The 
amendment  provided  that  marginal 
employment  generally  shall  be  deemed 
to  exist  when  a  veteran's  earned  annual 
income  does  not  exceed  the  amoimt 
established  by  the  Bureau  of  Census  as 
the  poverty  threshold  for  one  person. 
The  provisions  of  38  CFR  4.16(a)  use  the 
poverty  threshold  as  a  standard  in 
defining  marginal  employment  when 
considering  total  disability  ratings  for 
compensation  based  on  imemployability 
of  an  individual.  We  stated  we  would 
publish  subsequent  poverty  threshold 
figures  as  notices  in  the  Federal 
Register. 

The  Bureau  of  the  Census  recentiy 
published  in  the  weighted  average 
poverty  thresholds  for  1995.  The 
threshold  for  one  person  (unrelated 
individual)  is  $7,763. 

Dated:  December  11, 1996. 
Jaase  Brown, 

Secretary  of  Veterans  Affairs. 
[PR  Doc.  96-32300  Filed  12-19-96;  8:45  am] 
■UJNQ  CODE  8S20-01-M 
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OFFICE  OF  PERSONNEL 
MANAGEMENT 

5CFRPart581 
raN320e-^A>«6 

Processing  Qamlsliinent  Orders  for 
ChHd  Support  and/or  Albnony 

AOaiCY:  Office  of  Personnel 

Management. 

ACTION:  Final  rulemaking. 


r:  OPM  is  issuing  a  final  rule  to 
update  the  list  of  agents  designated  to 
accept  legal  process  and  the  list  of 
agents  designated  to  facilitate  the 
service  of  legal  process  on  federal 
employees. 

DATES:  This  amendment  will  become 
effective  on  December  20, 1996. 
FOR  FURTHER  INFORMATION  CONTACT: 
Miuray  M.  Meeker,  Senior  Attorney, 
Office  of  the  General  Counsel,  (202) 
606-1701. 

SUPPLEMENTARY  INFORMATION:  Pursuant 
to  section  301(b)  of  Executive  Order  No. 
12953,  this  document  updates  the  list  of 
designated  agents  to  receive  support 
garnishment  orders.  Please  note  that 
among  the  changes  is  a  change 
requested  by  the  Defense  Finance  and 
Accounting  Service  (DFAS)  which 
designates  the  Assistant  General 
Counsel,  Garnishment  Operations 
Directorate,  at  the  DFAS  Cleveland 
Center  to  be  the  agent  to  accept  legal 
process  for  all  military  members  and 
civilian  employees  of  the  Department  of 
Defense  unless  specifically  excepted. 
This  change  affects  the  following 
headings  under  the  Department  of 
Defense.  General  Notice  for  Certain 
Qvilian  Employees  of  the  De{>artment  of 
Defense,  Army,  Navy,  Marine  Corps,  Air 
Force,  Defense  Advance  Research 
Proiect  Agency,  Defense 
Communications  Agency,  Defense 
Contract  Audit  Agency,  Defense  Finance 
and  Accounting  Service,  Defense 
InteUigence  Service,  Defense 
Investigative  Service  Agency,  Defense 
Logistics  Agency,  Defense  Mapping 
Agency,  Defense  Nuclear  Agency,  and 
the  Uniformed  Services  University  of 
the  Health  Sciences. 

Purstiant  to  5  U.S.C  553(b)(3)(B).  I 
find  that  good  cause  exists  for  waiving 
the  general  notice  of  proposed 
rulemaking.  Also,  pinsiiant  to  section 
553(d)(3)  of  title  5,  United  States  Code, 
I  find  that  good  cause  exists  for  making 
this  rule  effective  in  less  than  30  days 
because  there  is  no  reason  to  delay  the 
effective  date  of  the  updated  lists. 

Regulatory  Flexibility  Act 

I  certify  that  this  regulation  will  not 
have  a  significant  economic  impact  on 


a  substantial  number  of  small  entities 
because  their  efiiects  are  limited  to 
Federal  employees  and  their  creditors^ 

Lilt  of  Sabfacta  in  5  CFR  Part  581 

Alimony.  Child  support,  Government 
employees,  and  Wages. 

U.S.  Office  of  Personnel  Management 

JaBMsB-Kiag. 

Director. 

Accordingly,  OPM  is  amending  part 
581  of  Htle  5,  Code  of  Federal 
Regulations  as  follows: 


"Vk 


PART  581— PROCESSINQ 
GARNISHMENT  ORDERS  FOR  CHILO 
SUPPORT  AND/OR  AUMONV 

1.  The  authority  citation  for  part  581 
continues  to  read  as  follows: 

Authority:  42  US.C.  6S9.  661-662;  li 
U.S.C.  1673:  E.O.  12105  (43  FR  59465  and  3 
CFR  262)  (1979). 

2.  Appendix  A  to  part  581  is  revised 
to  read  as  follows:  Appendix  A  to  Part 
581 — List  of  Agents  Designated  to 
Accept  Legal  Process 

(This  apfwndix  lists  the  agents  designated 
to  accept  legal  process  for  the  Executive 
Branch  of  the  United  States,  the  United 
Sutes  PosUl  Service,  the  Postal  ilate 
Commission,  the  District  of  Columbia. 
American  Samoa,  Guam,  the  Viigin  Islands, 
and  the  Smithsonian  Institution.] 

L  Departmenta 

Office  of  the  Secretary  ^  "  "■ 

Office  of  the  Deputy  Secretary      v^  ".•    ■  .: 

Office  of  the  Under  Secretaries 

Office  of  the  Assistant  Secretaries  r 

Director,  Executive  Resources  and  Services 

.   Division 

Office  of  Personnel,  Room  334  W—      ^         ,jl 
Administration  Bidg.,  14th  St  and 
Independence  Ave.,  SW.,  Washington,  DC 
20250(202)720-6047 

Office  of  Inspector  General 

Chief  Coimsel  to  the  Inspector  General, 
Office  of  Inspector  General,  Room  27  E — 
Administration  Bldg.,  14th  St  and 
Independence  Ave.,  SW.,  Washington,  DC 
20250(202)720-9110 
Administration  ■._.-• 

Board  of  Contract  Appeals  .",?v.JI,,, 

•    Chief  Financial  Officer  •->\-'-  • 

Judicial  Officer 

Office  of  Administrative  Law  Judges 
Office  of  Budget  and  Program  Analysis 
Office  of  QvU  Rights  Enforcement 
Office  of  Conununications 
Office  of  Congressional  and 

Intergovernmental  Relations 
Office  of  the  General  Counsel 
Office  of  Information  and  Resources 

Management 
Office  of  Operations 
Office  of  Personnel 
Office  of  Small  and  Disadvantaged 
Business  Utilization 

Chief,  Employment  and  Compensation 
Branch,  Office  of  Personnel — POD,  Room 
31  W— Administration  Bldg..  14th  St.  and 


Independence  Ave.,  SW.,  Waahingjton,  DC 

20250-9630  (202)  720-7797 

Chief  Economist 

Office  of  Risk  Assessment  and  Coat-Benefit 

Analysis 
World  Agricultural  Outlook  Board 
Chief,  Economics  and  Statistics  OperaUons 
Branch,  Human  Resources  Division, 
Agricultural  Research  Service.  Room 
1424— South  Bldg..  14th  St  and 
Independence  Ave.,  SW.,  Washington.  DC 
20250 (202) 720-7657 

Farm  and  Foreign  Agricultural  Sarvices. 
Consolidated  Farm  Service  Agency,  Foreign 
Agricultural  Services 

Chief.  Employee  and  Labor  Relations  Branch. 
Human  Resources  Division.  Consolidated 
Farm  Service  Agency.  Room  6732 — South 
Bldg..  P.O.  Box  2415.  Washington.  DC 
20013  (202)  720-5964 

Federal  Crop  Insurance  Corporation 

Chief,  Labor  Relations  Branch.  Federal  Crop 
Insurance  Corp>oration,  Consolidated  Farm 
Service  Agency,  Room  6732 — South  Bldg.. 
14th  St.  and  Independence  Ave.,  SW.. 
Washington.  DC  20250  (202)  720-5964 

Food,  Nutrition,  and  Consumer  Services, 
Food  and  Consumer  Service 

Senior  Employee  Relations  Specialist, 
Employee  Relations  Division,  Food  and 
Consimier  Service,  3101  Park  Center  Drive, 
Room  623,  Alexandria,  VA  22302  (703) 
305-237% 

Mariwting  and  Regulatory  Programs 

Agricultural  Marketing  Service  (Except  for 
employees  of  the  Milk  Marketing 
Administration] 

Chief,  Employee  Relations  Branch, 

Agricultural  Marketing  Service,  PED,  ERB, 
Room  1745— South  Bldg.,  P.O.  Box  96456. 
Washington.  DC  20090-6456  (202)  720- 
5721 

Agricultural  Marketing  Service.  Milk 
Marketing  Employees 

Personnel  Management  Specialist. 
Agricultural  Marketing  Service.  DA.  Room 
2754— South  Bldg..  P.O.  Box  96456, 
Washington,  DC  20090-6456  (202)  720- 
7258 

Animal  and  Plant  Health  Inspection  Service, 
Grain  Inspection,  Packers  and  Stocicyard* 
Administration 

Chief,  Personnel  Branch.  Animal  and  Plant 
Health  Inspection  Service,  HRD.  HRO. 
Butler  Square  West,  5th  Floor.  100  N.  6th 
St..  Minneapolis.  MN  55403  (612)  370- 
2107 

Food  Safety.  Food  Safety  and  Inspection 
Sovice 

Chief.  Classification  and  Organization 
Branch.  Personnel  Division.  Food  Safety 
and  Inspection  Service,  Room  3821 — South 
Bldg.,  14th  St.  and  Independence  Ave.. 
SW..  Washington.  DC  20250-3700  (202) 
720-6287 

Rural  Economic  and  Community 
Development 

Rural  Housing  and  Community  Development 
Service,  Rural  Business  and  Cooperative 
Development  Service 
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Chief,  Employee  Information  Systems 
Branch,  Human  Relations  Division,  Rural 
Housing  and  Community  Development 
Service,  501  School  SL,  SW.,  Washingtmi. 
DC  20250  (202)  245-5573 

Rural  Utilities  Service 

Chief,  Rural  Utilities  Service,  Personnel 
Operations  Branch,  Human  Relations 
Division,  Rural  Housing  and  Community 
Development  Service,  Room  4031 — South 
Bldg.,  14th  St  and  Independence  Ave., 
SW.,  Washington.  DC  20250-1382  (202) 
720-1382 

Natural  Resources  and  Environment 

Forest  Service  ..  , 

Washington  Office 

Director,  Personnel  Management,  900  RP-E, 
P.O.  Box  96090,  Washington,  DC  20090- 
6000  (703)  235-8102 

International  Institute  of  Tropical  Forestry 

Director,  Call  Box  25000,  UPR  Experimental 
Station  Groimds,  Rio  Piedras.  PR  00928- 
2500 (809) 766-5335 

Region  1 

Regional  Forester,  Regional  Office,  Federal 
Bldg.,  P.O.  Box  7669,  Missoula,  MT  59807 
(406)329-3003 

Idaho 

Clearwatei^^orest  Supervisor.  12730 

Highway  12,  Orofino,  ID  83544  (208)  476- 

4541 
Idaho  Panhandle  National  Forests — Forest 

Supervisor,  1201  Ironwood  Dr.,  Coeur 

d'Alene,  ID  83814  (208)  765-7223 
Nez  Perce — Forest  Supervisor,  Rt.  2,  Box  475, 

Grangeville,  ID  83530  (208)  983-1950 

Montana 

Beaverhead — Forest  Supervisor,  420  Barrett 

St.,  Dillion,  MT  59725-3572  (406)  683- 

3900 
Bittarroot— Forest  Supervisor,  1801  N.  Ist  St, 

Hamilton,  MT  59840  (406)  363-7121 
Custer — ^Forest  Supervisor,  Box  2556, 

Billings,  MT  59103  (406)  657-6361 
Deerlodge — Forest  Supervisor,  Federal  Bldg.. 

Box  400.  Butte,  MT  59701  (406)  496-3400 
Flathead — Forest  iSupervisor,  1935  3rd  Ave., 

E,  Kalispell,  MT  59901  (406)  755-5401 
Gallatin — Forest  Supervisor,  Federal  Bldg., 

10  E.  Babcock  Ave.,  Box  130,  Bozeman,  MT 

59771 (406) 587-6701 
Helena — Forest  Supervisor,  2880  Skyway  Dr., 

Helena,  MT  59601  (406)  449-5201 
Kootenai — Forest  Supervisor,  506  Highway  2 

W.,  Libby,  MT  59923  (406)  293-6211 
Lewis  and  Clark — Forest  Supervisor.  P.O. 

Box  869, 1101  15th  St  N.,  Great  Falls.  MT 

59403 (406) 791-7700 
Lolo-^orest  Supervisor,  Bldg.  24,  Ft 

Missoula,  Missoula.  MT  59801  (406)  329- 

3750 

Region  2 

Regional  Forester.  Regional  Office,  740 
Simms  St.,  Lakewood.  CO  80255  (303) 
275-5306 

Colorado 

Arapaho  and  Roosevelt — Forest  Supervisor, 
240  W.  Piospect,  Fort  Collins.  CO  80526 
(303)  498-1100 


Grand  Mesa,  Uncompahgre,  and  Gunnison — 

Forest  Supervisor.  2250  Highway  50.  Delta, 

CO  81416 (303)  874-7691 
Pike  and  San  Isabel — Forest  Supervisor,  1920 

Valley  Dr.,  Pueblo,  CO  81008  (719)  545- 

8737 
Klo  Grande-Forest  Supervisor.  1803  West 

Highway  160,  Monte  Vista.  CO  81144  (719) 

852-5941 
Routt— j'orest  Supervisor.  29587  W.  US  40. 

Suite  20,  Steamboat  Springs,  CO  80487- 

9550(303)879-1722 
San  Juan — Forest  Supervisor,  701  Camino 

Del  Rico,  Room  301.  Durango.  CO  81301 

(303) 247-4874 
White  River— Forest  Supervisor,  Old  Federal 

Bldg..  Box  948,  Gleawood  Springs,  CO 

81602 (303) 945-2521 

Nebraskfi 

Nebraska — Forest  Supervisor,  125  N.  Main 
St..  Chadron.  NE  69337  (308)  432-0300 

South  Dakota 

Black  Hills-Forest  Supervisor,  RR.  2,  Box 

200,  Custer,  SD  57730-9504,(605)  673- 

2251 

Wyoming 

Bighorn — Forest  Supervisor,  1969  So. 

Sheridan  Ave.,  Sheridan.  WY  82801  (307) 

672-0751 
Medicine  Bow — Forest  Supervisor,  2468 

Jackson  St.,  Laramie,  WY  82070-6535  (307) 

745-8971 
Shosone — ^Forest  Superviscx',  808  Meadow 

Une,  Cody.  WY  82414  (307)  527-6241 

Region  3 

Regional  Forester.  Regional  Office.  Federal 
Bldg..  517  Gold  Ave.,  SW.,  Albuquerque, 
NM  87102  (505)  842-3380 

ArizoOa 

Apache — Sitgreaves — ^Forest  Sup«visor, 

Federal  Bldg.,  Box  640,  Springerville.  AZ 

85938  (602)  333-4301 
Coconino — Forest  Supervisor,  2323  E. 

Greenlaw  Lane.  Flagstaff.  AZ  86004  (602) 

527-3600 
Coronado — Forest  Supervisor,  300  W. 

"Congress,  Tucson,  AZ  85701  (692)  670- 

4552 
Kaibab — Forest  Supervisor.  800  S.  6th  St, 

Williams.  AZ  86046  (602)  635-2681 
Prescott — Forest  Supervisor,  344  South 

Cortez.Pre8COtt,  AZ  86303  (602)  771-4700 
Tonto— Forest  Supervisor,  2324  E.  McDowell 

Rd.,  Phoenix,  AZ  85006  (602)  225-5200 

New  Mexico 

Carson-Forest  Supervisor,  208  Cruz  Alte  Rd., 

P.O.  Box  558.  Taos,  NM  87571  (505)  758-# 

6200 
Qbola — Forest  Supervisor.  2113  Osuna  Rd., 

NE.  Suite  A,  Albuquerque.  NM  87113- 

1001  (505)  761-4650 
Gila — Forest  Supervisor,  3005  E.  Camino  del 

Bosque.  Silver  Qty.  NM  88061  (505)  388- 

8201 
Lincoln — Forest  Supervisor.  Federal  Bldg., 

1101  New  York  Ave..  Alamogordo,  NM 

88310-6992 (505) 434-7200 
Santa  Fe — Forest  Supervisor,  1220  St  Francis 

Dr.,  Santa  Fe.  NM  87504  (505)  988-6940 


Region  4 

Regional  Forester.  Regional  Office,  Federal 
Bldg.,  324  25th  St,  Ogden,  UT  84401  (801) 
625-5296 

Idaho 

Boise — Forest  Supervisor,  1750  Front  Street. 

Boise,  ID  83702  (208)  364-4100 
Caribou — Forest  Supervisor  250  S.  4th  Ave., 

Suite  282,  Federal  Bldg..  Pocatello.  ID       ^ 

83201 (208) 236-7500 
Challis — ^Forest  Supervisor,  HC  63  Box  1671, 

F.S.  Bldg.,  Challis,  ID  83226  (208)  879- 

2285 
Payette — Forest  Supervisor,  Box  1026  at  106 

W.  Park,  McCall,  ID  83638  (208)  634-0700 
Salmoii — Forest  Supervisor,  P.O.  Box  729, 

Sahnon,  ID  83467-0729  (208)  765-2215 
Sawtooth — Forest  Supervisor,  2647  Kimberiy 

Rd.  East,  Twin  Falls,  ID  83301-7976  (208) 

737-3200 
Taighee — Forest  Supervisor.  420  N.  Bridge 

St.,  P.O.  Box  208,  St  Anthony,  ID  83445 

(208)  624-3151 

Nevada 

Humbolt — Forest  Supervisor,  976  Mountain 
aty  Highway,  Elko,  NV  89801  (702)  738- 
5171 

Toiyabe — Forest  Supervisor.  1200  Franklin 
Way.  Sparks.  NV  89431  (702)  355-5300 

Utah 

Ashley — Forest  Supervisor.  355  North  Vnnal 

Ave..  Vernal.  UT  84078  (801)  789-1181 
Dixie — Forest  Supervisor,  82  No.  100  E.  St, 

P.O.  Box  580,  Cedar  City,  UT  84721-0580 

(801)  865-3700 
Fishlake— Forest  Supervisor,  115  E.  900  N. 

Richfield,  UT  84701  (801)  896-9233 
Manti — La  Sal — Forest  Supervisor,  599  W. 

Price  River  Drive,  Price.  UT  84501  (801) 

637-2817 
Uinta — Forest  Supervisor,  88  W.  100  N.. 

Provo,  UT  84601  (801)  342-5100 
Wasatch — Cache — Forest  Supervisor,  8236 

Federal  Bldg..  125  S.  State  St,  Salt  Lake 

aty.  UT  84138  (801)  524-5030 

Wyoming 

Bridger — ^Teton — Forest  Supervisor.  F.S. 

Bldg.,  340  N.  Cache,  Box  1888,  Jackstm. 

WY  83001  (307)  739-5500 

Regions 

Regional  Forester,  Regional  Office,  630 

Sansome  St,  San  Francisco.  CA  94111 

(415)  705-2856 

California 

Angeles — Forest  Supervisor,  701  N.  Santa 

Anita  Ave..  Arcadia.  CA  91006  (818)  574- 

1613 
Qeveland — Forest  Supervisor.  10845  Rancho 

Bernardo  Rd..  Suite  200.  San  Diego,  CA 

92127-2107 (619) 673-6180 
Eldorado — Forest  Supervisor,  100  Fomi'Rd., 

Placerville,  CA  95667  (916)  622-5062  • 
Inyo — Forest  Supervisor,  873  North  Main  St, 

Bishop,  CA  93514  (619)  873-2400 
Klamath— Forest  Supervisor,  1312  Fairlane 

Rd.,  Yreka,  CA  96097  (916)  842-6131 
Lassen — Forest  Supervisor,  55  Sa 

Sacramento  St,  Susanville.  CA  96130  (916) 

257-2151 
Los  Padrea— Forest  Supervisor.  6144  Calle 

Real.  Goleto.  CA  93117  (805)  683-6711 
Mendocino — ^Forest  Supervisor,  420  E.  Laurel 

St.  Willows.  CA  95988  (916)  934-3316 


•.♦^ 
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Modoc-^ocest  SuperviacH'.  800  W.  12th  St. 

Alturas.  CA  96101  (916)  233-5811 
Phimss — Forest  Supervisor,  159  Lawrence 

St..  Box  11500,  C^iincy,  CA  95971^4025 

(916)  283-2050 
San  Bernardino— Forest  Supervisor,  1824  S. 

Commercenter  Cir.,  San  Bernardino,  CA 

92408-3430 (904) 383-5588 
Sequoia — Forest  Supervisor,  900  W.  Grand 

Ave..  Poiterville,  CA  93257-2035  (209) 

784-1500 
Shasta — ^Trinity — Forest  Supervisor,  2400 

Washington  Ave.,  Reddii^  CA  96001  (916) 

246-5222 
Sierra — Forest  Supervisor,  1600  Tollhouse 

Rd.,  Clovis.  CA  93611  (209)  297-0706 
Six  Rivers — Forest  Supervisor,  1330 

Baysfaore  Way,  Eureka,  CA  95501-3834 

(707) 441-3517 
Stanislaus— Forest  SupOTvisor,  19777 

Greenley  Rd..  Sonoia,  CA  95370  (209)  532- 

3671 
Tahoe — Forest  Supervisor,  631  Coyote  St, 

P.O.  Box  6003.  Nevada  Qty,  CA  95959- 

6003  (916) 265-4531 

Region  6 

Regional  Forester,  Regional  Office,  333  S.W. 
1st  Ave..  P.O.  Box  3623,  Portland,  OR 
97208 (503) 326-3630 

Or^on 

Deschutes — Forest  Supervisor,  1645  Highway 

20  E..  Bend,  OR  97701  (503)  388-2715 
Fremont — Forest  Supervisor,  524  North  G  St., 

Lakeview,  OR  97630  (503)  947-2151 
Malheup— Forest  Supervisor,  139  N.E.  Dayton 

St,  John  Day,  OR  97845  (503)  575-1731 
Mt  Hood— Forest  Supervisor,  2955  N.W. 

Division  St,  Gresham.  OR  97030  (503) 

666-0700 
Ochooo— Forest  Supervisor,  Box  490, 

Prineville,  OR  97754  (503)  447-6247 
Rogue  River — Forest  Supervisor,  Federal 

Bldg.,  333  W.  8th  St.,  Box  520,  Medford. 

OR  97501  (503)  776-3600 
Siskiyou — Forest  Supervisor.  Box  440,  Grants 

Pass,  OR  97526  (503)  471-6500 
Siuslaw — Forest  Supervisor,  Box  1148, 

Corvallis,  OR  97339  (503)  750-7000 
Umatilla— Forest  Supervisor,  2517  S.W. 

Hailey  Ave.,  Pendleton,  OR  97801  (503) 

278-3721 
Umpqua — Forest  Supervisor,  Box  1008, 

Roseburg,  OR  97470  (503)  672-6601 
Wallowa — Whitman — Forest  Supervisor,  Box 

907,  Baker  City,  OR  97814  (503)  523-6391 
Willamette— Forest  Supervisor,  Box  10607, 

Eugene,  OR  97440  (503)  465-6521 
Winema — Forest  Supervisor,  2819  Dahlia. 

Klamath  Falls,  OR  97601  (503)  883-6714 

Washington 

Cohriile— Forest  Supervisor.  765  S.  Main. 

Colville,  WA  99114  (509)  684-7000 
Cifford  Pinchot — Forest  Supervisor,  6926  E. 

4th  Plain  Blvd.,  Vancouver,  WA  98668- 

8944  (206)  750-5000 
Mt  Baker — Snoqualmie — Forest  Supervisor, 

21905  65th  Avenue  West,  Mountkke 

Terrace,  WA  98043  (206)  744-3200 
Okanogan— Forest  Supervisor.  1240  South 

Second  Ave.,  Okanogan,  WA  98840  (509) 

826-3275 
Olympic — Foiest  Supervisor,  1835  Black 

Lake  Blvd^  SW.,  Olympia,  WA  98512  (206) 

956-2300 


Wenatcha*— Forest  Supervisor,  301  Yakima 
St.,  P.O.  Box  811.  Wenatchae,  WA  98807 
(509)  662-4335 

Regions 

Regional  Forester.  Regional  Office,  1720 
Peachtree  Rd.  NW.,  Atlanta,  GA  30367 
(404)347-3841 

Alabama 

National  Forests  in  Alabama — Forest 
Supervisor,  2946  Chestnut  St., 
Montgomery,  AL  36107-3010  (205)  832- 
4470 

Arkansas 

Ouachita — Forest  Supervisor,  Box  1270, 

Federal  Bldg.,  Hot  Springs  National  nuiL. 

AR  71902  (501)  321-5200 
Ozark — St  Francis — Forest  Supervisor,  605 

West  Main.  Box  1008,  Russellville.  AR 

72801 (501) 968-2354 

Florida 

National  Forests  in  Florida — Forest 
Supervisor,  Woodcrest  Office  Park,  325 
John  Knox  Rd.,  Suite  F-lOO,  Tallahassee, 
FL  32303  (904) 681-7265 

Georgia 

Chattahoochee  and  Oconee — ^Forest 
Supervisor.  508  Oak  St,  NW.,  Gainesville, 
GA  30501  (404)  536-0541 

Kentucky 

Daniel  Boone — Forest  Supervisor,  100 
Vaught  Rd.,  Winchester.  KY  40391  (606) 
745-3100 

Louisiana  "  - 

Kisatchie — Forest  Supervisor,  2500 
Shreveport  Hwy..  P.O.  Box  5500.  Pinaville, 
LA  71361-5500 (318) 473-7160 

Mississippi  -• 

National  Forests  in  Mississippi — Forest 
Supervisor.  100  W.  Capital  St,  Suite  1141. 
Jackson,  MS  39269  (601)  965-4391 

North  Carolina 

National  Forests  in  North  Carolina — Forest 
Supervisor,  Post  and  Otis  Streets,  P.O.  Box 
2750,  Asheville,  NC  28802  (704)  257-4200 

Puerto  Rico  and  the  Virgin  Islands 

Caribbean  National  Forest — Forest 
Supervisor,  Call  Box  25000,  Rio  Piedras. 
PR  00928-2500  (809)  766-5335 

South  Carolina 

Francis  Marion  and  Sumter  National 
Foresta-^orest  Supervisor,  4923  Broad 
River  Rd.,  Columbia.  SC  29212  (803)  765- 
5222 

Tennessee 

Cherokee — Forest  Supervisor,  2800  N.  Ocoee 
St.,  NE.,  P.O.  Box  2010,  Cleveland,  TN 
37320 (615) 476-9700 

Texas 

National  Forests  in  Texas — Forest 
Supervisor,  Homer  Garrison  Federal  Bldg., 
701  N.  First  St.  Lufkin,  TX  75901  (409) 
639-6501  -,     . 

Virginia 

George  Washington— Forest  Supervisor,  P.O. 
Box  233,  Harrison  Plara,  Harrisonburg.  VA 
22801 (703) 433-2491 


Region  0 

Regional  Forester,  Regicmal  Officer,  310  W. 
Wisconsin  Ave.,  Room  500,  Milwaukee,  WI 
53203 (414) 297-3674 

Illinois 

Shawnee — Forest  Supervisor,  901  S. 
Commercial  St,  Harrisbuig,  IL  62946  (618) 
253-7114 

Indiana 

Hoosier — Forest  Supervisor,  811  Constitution 
Ave.,  Bedford,  IN  47421  (812)  275-5987 

Michigan 

Hiawatha — Forest  Supervisor,  2727  N. 

Lincoln  Rd.,  Escanaba,  MI  49829  (906) 

786-4062 
Huron — Manistee — Forest  Supervisor,  421  S. 

Mitchell  St.  Cadillac,  MI,  49601  (616)  775- 

2421 

Ottawa — Forest  Supervisor,  2100  E. 
Cloverland  Dr.,  Ironwood,  MI  49938  (906) 
932-1330 

Minnesota 

Chippewa — Forest  Supervisor,  Rt.  3  Box  244, 
Cass  Lake.  MN  56633  (218)  335-8600 

Superior — Fraest  Supervisor,  Box  338, 
Federal  Bldg.,  515  W.  First  St.  Duluth.  MN 
55802 (218) 720-5324 

Missouri 

Marie  Twain — ^Forest  Supervisor,  401 
Fairgrounds  Rd.,  Rolla,  MO  65401  (314) 
4621 
New  Hampshire  and  Maine  White 

Mountain — Forest  Supervisor,  Federal 
Bldg.,  719  Main  St.  P.O.  Box  638, 
Laconia,  NH  03247  (603)  528-8721 

Ohio 

Wayne — Forest  Supervisor,  219  Columbus 
Rd.,  Athens,  OH  45701-1399  (614)  592- 
6644 

Pennsylvania 

Allegheny — Forest  Supervisor,  222  Liberty 
St..  Box  847,  Wanen,  PA  16365  (814)  723- 
5150 

Vermont 

Gnen  Mountain  and  Finger  Lakes — Forest 
Supervisor,  231  N.  Main  St,  Rutland,  NY 
05701 (802) 747-6700 

West  Virginia 

Monongahela-^orest  Supervisor,  USDA 
Bldg.,  200  Sycamore  St..  Elkins.  WV 
26241-3962 (304) 636-1800 

Wisconsin 

Chequamegon — Forest  Supervisor,  1170  4th 

Ave.  South.  Park  Falls,  WI  54552  (715) 

762-2461 
Nicolet — ^Forest  Supervisor,  Federal  Bldg.,  68 

S.  Stevens,  Rhinelander.  WI  54501  (715) 

362-1300 

Region  10 

Regional  Forester,  Regional  Office,  Federal 
Office  Bldg.,  Box  21628,  Juneau,  AX 
99802-1628  (907)  580-8719 

Alaska 

Chugach — Forest  Supervisor,  3301  C  St, 
Suite  300.  Anchor^e,  AK  99503-3998 
(907)  271-2500 
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Tongass — Chatham  Area — Forest  Supervisor, 

204  Siginaka  Way,  Sitka.  AK  99835  (907) 

747-6671 
Tongass — Ketchikan  Area — Forest 

Supervisor,  Federal  BIdg.,  Ketchikan,  AK 

99901 (907) 225-3101 
Tongass— Stikine  Area — Forest  Supervisor, 

Box  309,  Petersburg.  AK  99833  (907)  772- 

3841 

Forest  and  Range  Experiment  Stations 

Intermountain  Research  Station,  Director, 

324  25th  Street,  Ogden,  UT  84401  (801) 

625-5412 
North  Central  Forest  Experiment  Station, 

Director,  1992  Folwell  Ave.,  St  Paul,  MN 

55108  (612)  649-5249 
Northeastern  Forest  Experiment  Station. 

Director,  5  Radnor  Corporate  Center,  Suite 

200,  P.O.  Box  6775,  Radnor,  PA  19087- 

8775(610)975-4017 
Pacific  Northwest  Research  Station,  Director, 

P.O.  Box  3890.  Portland,  OR  97208-3890 

(503)  326-5640 
Pacific  Southwest  Forest  and  Range 

Experiment  Station,  Director,  800 

Buchanan  St.,  West  Building,  Albany,  CA 

94710-0011  (510)  559-6310 
Rocky  Motmtain  Forest  and  Range 

Experiment  Station.  Director,  240  W. 

Prospect  Rd.,  Fort  Collins,  CO  80526-2098 

(303)  498-1126 
Southeastern  Forest  Experiment  Station, 

Director,  200  Weaver  Blvd.,  P.O.  Box  2680, 

Ashville,  NC  28802  (704)  257-4300 
Southern  Forest  Experiment  Station, 

Director.  T-10210,  U.S.  Postal  Service 

Bldg.,  701  Loyola  Ave.,  New  Orleans,  LA 

70113 (504) 589-3921 
Forest  Products  Laboratory,  Director,  One 

Gifford  Pinchot  Dr.,  Madison.  WI  53705- 

2398 (608) 231-9318 
Northeastern  Area  State  and  1*rivate  Forestry. 

Director,  5  Radnor  Corporate  Center,  Suite 

200,  P.O.  Box  6775,  Radnor,  PA  19087- 

8775  (610)  975-4103 

Natural  Resources  Conservation  Service 

Regional  Administrative  Officer,  Natural 
Resources  Conservation  Service,  Midwest 
Regional  Office,  2820  Walton  Commons 
West,  Suite  123,  Madison.  WI  53704-6785 
(608)  224-3000 

Regional  Administrative  Officer,  Natural 
Resources  Conservation  Service,  West 
Regional  Office,  650  Capitol  Mall,  Room 
6072,  Sacramento,  CA  95814  (916)  498- 
5240 

Regional  Administrative  Officer.  Natural 
Resources  Conservation  Service,  Southeast 
Regional  Office,  1720  Peachtree  Road, 
NW.,  Suite  716-N,  Atlanta,  GA  30309- 
2439 (404) 347-6153 

Regional  Administrative  Officer,  Natural 
Resources  Conservation  Service,  East 
Regional  Office,  11710  Beltsville  Drive. 
Suite  100,  Calverton  Office  Bldg.,  #2, 
Beltsville.  MD  20705  (301)  586-1328 

Regional  Administrative  Officer,  Natural 
Resources  Conservation  Service,  South 
Central  Regional  Office,  P.O.  Box  6459,  Ft 
Worth,  TX  76115-0459  (817)  334-5258, 
exL3504 

Regional  Administrative  Officer,  Natural 
Resources  Conservation  Service.  Northern 
Plaiiu  Regional  Office,  100  Centennial 
Mall  North,  Room  152,  Lincoln.  NE  68508- 
3866  (402)  437-5315 


Human  Resources  Officer,  Natural  Resources 
Conservation  Service,  National  Business 
Management  Center,  Bldg.  23,  501  W.  Felix 
Street,  P.O.  Box  6567.  Ft.  Worth.  TX  76115 
(817)  334-5427,  ext.  3750 
Human  Resources  Officer,  Natural  Resources 
Conservation  Service,  P.O.  Box  2890,  Room 
5215— South  Bldg.,  Washington,  DC 
20013-2890  (202)  720-4264 
Human  Resources  Officer.  Natural  Resources 
Conservation  Service,  665  Opelika  Road, 
P.O.  Box  311,  Auburn,  AL  36830-0311 
(334)  887-4543 
Human  Resources  Officer,  Natural  Resources 
Conservation  Service,  3003  N.  Central 
Ave..  Suite  800,  Phoenix,  AZ  85012-2945 
«  (602)  280-8800 

Human  Resources  Officer.  Natural  Resources 
Conservation  Service,  700  West  Capitol 
Avenue,  Federal  Bldg..  Room  5404.  Little 
Rock.  AR  72201-3225  (501)  324-5479 
Human  Resources  Officer.  Natural  Resources 
Conservation  Service,  2121-C  2nd  Street, 
Davis,  CA  95616  (916)  757-8294 
Human  Resources  Officer.  Natural  Resources 
Conservation  Service,  655  Parfet  Street, 
Room  E200C,  Lakewood,  CO  80215-5517 
(303)  236-2891,  ext.  219 
Human  Resources  Officer,  Natural  Resources 
Conservation  Service,  16  Professional  Park 
Road,  Storrs,  CT  06268-1299  (860)  487- 
4034 
Human  Resources  Officer,  Natural  Resources 
Conservation  Service.  1203  College  Park 
Drive.  Suite  101,  Dover,  DE  19904-8713 
(302)  678-4173 
Human  Resources  Officer,  Natural  Resources 
Conservation  Service,  2614  N.W.  43rd 
Street,  Gainesville,  FL  32606  (352)  338- 
9525 
Himian  Resources  Officer,  Natural  llesources 
Conservation  Service,  Federal  Bldg.,  Box 
13,  355  E.  Hancock  Avenue,  Athens,  GA 
30601  (706)  546-2270 
^uman  Resources  Officer,  Natural  Resources 
Conservation  Service.  300  Ala  Moana 
Blvd..  Rm  4316.  P.O.  Box  50004,  Honolulu, 
HI  96850-0002 (808) 514-1896 
Human  Resources  Officer,  Nat\iral  Resources 
Conservation  Service,  693  Federal  Bldg.. 
210  Wahiut  Street.  Des  Moines.  LA  50309 
(515)  284-4588 
Himian  Resources  Officer.  Natural  Resources 
Conservation  Service,  3244  Elder  Street. 
Room  124,  Boise.  ID  83705-4711  (208) 
378-5712 
Human  Resources  Officer,  Natural  Resources 
Conservation  Service,  1902  Fox  Drive, 
Champaign,  IL  61820  (217)  398-5288 
Himian  Resources  Officer,  Natiiral  Resources 
Conservation  Service,  6013  Lakeside  Blvd., 
Indianapolis,  IN  46278  (317)  290-3207, 
ext  335 
Human  Resources  Officer,  Natural  Resources 
Conservation  Service,  760  S.  Broadway, 
Salina,  KS  67401  (913)  823-4510 
Human  Resources  Officer,  Natural  Resources 
Conservation  Service.  771  Corporate  Drive. 
Suite  110.  Lexington.  KY  40503-5479  (606) 
224-7353 
Human  Resources  Officer,  Natural  Resources 
Conservation  Service,  3737  Government 
Street,  Alexandria.  LA  71302-3327  (318) 
473-7786 
Human  Resources  Officer,  Natural  Resouroes 
Conservation  Service,  451  West  Street 
Amfaecst,  MA  01002-2955  (413)  253-4353 


Human  Resources  Officer,  Natural  Resourcet 
Conservation  Service,  )ohn  Hanson 
Business  Center,  339  Busch's  Frontage 
Road,  Suite  301,  Aimapolis.  MD  21401- 
5534  (410)  757-0861.  ext.  337 
Human  Resources  Officer,  Natural  Resources 
Conservation  Service,  5  God&ey  Drive, 
Orono,  ME  04473  (207)  866-7245 
Human  Resources  Officer,  Natural  Resouroes 
Conservation  Service,  1405  S.  Harrison 
Road.  Room  tOl,  East  Lansing.  MI  48823- 
5243  (517)  337-6701,  ext.  1233 
Himian  Resources  Officer,  Natural  Resouroes 

Conservation  Service.  600  PCS  Bldg..  375 
'     Jackson  St.,  St.  Paul,  MN  55101-1854  (612) 

290-3678 
Human  Resources  Officer,  Natural  Resources 
Conservation  Service,  100  West  Capitol 
Street,  Federal  Bldg.,  Suite  1321,  Jackson.  ' 
MS  39269  (601)  965-5183 
Human  Resources  Manager,  Natural 
Resources  Conservation  Service.  601 
Business  Loop  70  West.  Parkade  Center, 
Suite  250,  Columbia,  MO  65203  (573)  876- 
0904 
Human  Resources  Manager,  Natural 
Resources  Conservation  Service,  Federal 
Building,  Room  443. 10  East  Babcock 
Street.  Bozeman.  MT  59715  (406)  587-6866 
Human  Resources  Manager,  Natural 
Resources  Conservation  Service,  4405 
.Bland  Road.  Suite  205.  Raleigh,  NC  27609 
(919)  873-2108 
Human  Resources  Manager,  Natural 
Resources  Conservation  Service,  220 
Rosser  Avenue,  P.O.  Box  1458,  Room  278, 
^ismarck,  ND  58502-1458  (701)  250-4761 
Human  Resources  Manager,  Natural 
Resources  Conservation  Service,  100 
Centennial  Mall,  N.,  Federal  Bldg.,  Room 
152.  Lincohi,  NE  68508-3866  (402)  437- 
4057 
Human  Resources  Manager,  Natural 
Resources  Conservation  Service,  2 
Madbury  Road,  Federal  Building,  Durham, 
NH  03824-1499  003)  868-7581 
Human  Resources  Manager,  Natural 
Resources  Conservation  Service,  1370 
Hamilton  Street,  Somerset.  N)  08873 
(908)246-1171.  ext.  166 
Human  Resources  Manager.  Natural 
Resources  Conservation  Service,  6200 
Jefferson  Street,  NE^  Alburquerque,  NM 
87109-3734 (505)  761-4409 
Human  Resources  Manager,  Natural 
Resources  Conservation  Service.  5301 
Longley  Lane,  Bldg.  F,  Suite  201,  Reno,  NV 
89511 (702) 784-5867 
Human  Resources  Manager.  Natural 
Resources  Conservation  Service,  441  South 
Salina  Street  Suite  354,  Syracuse,  NY 
13202-2450  (315)  477-6512 
Human  Resources  Managw,  Natural 
Resources  Conservation  Service,  200  Noctii 
High  Street  Room  522,  Columbus,  OH 
43215  (614)  469-6977 
Himian  Resources  Manager,  Natural 
Resources  Conservation  Service.  100 
USDA,  Suite  203,  Stillwater,  OK  74074- 
2655  (405)  742-1200 
Human  Resources  Manager,  Natural 
Resources  Conservation  Service.'lOl  SW 
Main  Street,  Suite  1300,  Pcxtland,  OR 
97204 (502) 414-3211 
Human  Resources  Manager,  Natural 
Rasouicet  Cooaervation  Service.  One 
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Qvdit  Union  Pbca.  Suite  340.  Harrisburg, 
PA  17110-2993  (717)  782-3716 

Human  Rssourcss  Managw,  Natural 
Resources  Conservation  Service,  1835 
Assembly  Street.  Room  950,  Columbia.  SC 
29201 (803) 253-3920 

Human  Resources  Manager,  Natural 
Resources  Conservation  Service,  Federal 
Bldg.,  200  4th  St.  SW.,  Huron,  SD  57350- 
2475  (60S)  352-1224 

Human  Resources  Manager,  Natural 
Resources  Conservation  Service,  675  U.S. 
Courthouaa,  801  Broadway,  Nashville,  TN 
37203 (615) 736-5386 

Himian  Resources  Manager,  Natural 
Resources  Conservation  Service.  W.R. 
Poage  Federal  Bldg..  101  South  Main  St, 
Temple,  TX  76501-7682  (817)  774-1246 

Human  Resources  Manager,  Natural 
Resources  Conservation  Service.  125  S. 
SUte  Street.  Room  4402.  P.O.  Box  11350, 
Salt  Lake  Qty.  UT  84147  (801)  524-5068 

Human  Resources  Manager,  Natural 
Resources  Conservation  Service,  69  Union 
Street.  Winooski.  VT  05404-1999  (802) 
951-6795,  ext.  223 

Human  Resources  Manager,  Natural 
Resources  Conservation  Service,  1606 
Santa  Rosa  Road,  Culpeper  Bldg..  Suite 
209.  Richmond.  VA  23229-5014  (804)  287- 
1625 

Human  Resources  Manager,  Natural 
Resources  Conservation  Service,  Rock 
Pointe  Tower  n.  Suite  450.  W.  316  Boone 
Avenue,  Spokane,  WA,  99201-2348  (509) 
353-2333 

Human  Resources  Manager,  Natural 
Resources  Conservation  Service,  75  High 
Street  Room  301.  Morgantown,  WV  26505 
(304)  291-4152,  ext.  176 

Human  Resources  Manager,  Natural 
Resources  Conservation  Service,  6515 
Watts  Road.  Suite  200,  Madison,  WI 
53719-2726  (608)  264-5341.  ext.  161 

Hiunan  Resources  Manager,  Natural 
Resources  Conservation  Service,  100  East  B 
Street.  Room  3124,  Casper,  WY  82601- 
1911  (307)  261t6492 

Research.  Education,  and  Economics 

Agricultural  Research  Service, 
Cooperative  State  Research,  Education,  and 

Extension  Service, 
National  Agricultural  Statistics  Service. 
Economic  Research  Service 
Chief,  Personnel  Operations  Branch. 

Agricultural  Research  Service,  Personnel 

Division— POB,  6305  Ivy  Lane.  Roan  301. 

Greenbelt,  MD  20770  (301)  344-3151 

National  Appeals  Division 

Administrative  Officer,  National  Appeals 
Division,  3101  Park  Center  Drive,  Room 
1020,  Alexandria,  VA  22302  (703)  305- 
2566 

Department  of  Commerce 

1.  Bureau  of  the  Census: 

For  employee-obligors  employed  by 
Headquarters,  the  Hagerstown  Telephone 
Center  and  the  Tucson  Telephone  Center 

Bureau  of  the  Census,  Personnel  Division. 

ATTN:  Chief,  Personnel  &  Pay  Systems 

Branch.  Room  3254.  POB  #3,  Washington, 

DC  20230,  (301)  763-1520 

For  employee-obligors  employed  by  the 
Data  Preparation  Division: 


Bureau  of  the  Census,  Data  Preparation 
Division,  Chief,  Persoimel  Management 
Staff,  Room  113,  Bldg.  66,  Jefferson ville.  IN 
47132,  (812)  288-3323 
For  employee-obligors  employed  by  a 
Regional  Office,  to  the  Regional  Director  in 
the  Regional  Office  to  which  they  are 
assigned.  The  Bureau's  12  Regional  Offices 
are  as  follows: 

Bureau  of  the  Census,  Atlanta  Regional 

Office.  101  Marietta  Street,  NW.,  Suite 

3200.  Atlanta,  GA  30303-2700,  (404)  730- 

3832 
Bureau  of  the  Census,  Boston  Regional 

Office,  2  Copley  Place.  Suite  301,  P.O.  Box 

9108,  Boston,  MA  02117-9108  (617)  424-  ^ 

0500 
Bureau  of  the  Census,  Charlotte  Regional 

Office.  901  Center  Park  Drive.  Suite  106, 

Charlotte.  NC  28217-2935,  (704)  344-6142 
Bureau  of  the  Census,  Chicago  Regional 

Office,  2255  Enterprise  Drive,  Suite  5501, 

Westchester.  IL  60154-5800,  (708)  562- 

1788 
Bureau  of  the  Census,  Dallas  Regional  Office, 

6303  Harry  Hines  Blvd.,  Suite  210,  Dallas, 

TX  75235-5269,  (214)  767-7500 
Bureau  of  the  Census,  Denver  Regional 

Office,  6900  W.  fefflBrson  Avenue,  P.O.  Box 

272020,  Denver,  CO  80227-9020 
Bureau  of  the  Census,  I>etroit  Regional 

Office,  1395  Brewery  Park  Blvd.,  P.O.  Box 

33405,  Detroit,  MI  48232-5405.  (313)  259- 

1158 
Bureau  of  the  Census,  Kansas  City  Regional 

Office.  Gateway  Tower  n.  Suite  600. 400 

Sute  Avenue.  Kansas  Qty,  KS  66101- 

2410.  (913)  551-6728 
Biireau  of  the  Census,  Los  Angeles  Regional 

Office,  15350  Sherman  Way,  Suite  300. 

Van  Nuys,  CA  91406-4224.  (818)  904-6393 
Bureau  of  the  Census,  New  York  Regional 

Office.  Jacob  J.  Javits  Fed.  Bldg..  Room  37- 

130.  26  Federal  Plaza.  New  York.  NY 

10278-0044,  (212)  264-3860 
Btireau  of  the  Census,  Philadelphia  Regional 

Office,  105  South  7th  Street.  First  Floor. 

Philadelphia,  PA  19106-3395,  (215)  597- 

4920 
Bureau  of  the  Census,  Seattle  Regional  Office, 

101  Stewart  Street.  Suite  500,  Seattle,  WA 

98101-1098,  (206)  728-5300 

2.  Patent  and  Trademark  Office  (PTO): 

Human  Resources  Manager,  Patent  and 
Trademark  Office,  Box  3,  Washington,  DC 
20231,  (703)  305-8231 

3.  United  States  and  Foreign  Commercial 
Service  (US&PCS): 

Director.  Office  of  Foreign  Service  Personnel, 
Room  3815, 14th  &  Constitution  Avenue, 
NW.,  Washington,  DC  20230  (202)  482- 
3133 

4.  International  Trade  Administration  (ITA): 

Director,  Personnel  Management  Division, 
International  Trade  Administration,  Room 
4809, 14th  and  Constitution  Avenue,  NW., 
Washington,  DC  20230.  (202)  482-3438 

5.  National  Institute  of  Standards  and 
Technology  (NIST)  (For  employee-obligors  of 
the  Headquarters  offices  in  Gaithersbuig 
only): 

Human  Resources  Manager,  Office  of 
Peraoimel  and  Qvil  Righto,  Administration 


Building,  Room  A-123,  Gaitbersburg,  MD 
20899 (301) 975-3000 

6.  Office  of  the  Inspects  General  (For 
employee-obligors  of  the  Headquarters/ 
Washington.  DC  offices  only): 

Human  Resources  Manager,  Resource 
Management  Division,  Room  7713, 14th  k 
Constitution  Avenue,  NW.,  Washington, 
DC  20230  (202) 482-4948 

7.  National  Oceanic  and  Atmospheric 
Administration  (NOAA)  (For  employee>- 
obligors  in  the  Headquarters  offices, 
Washington,  DC,  and  the  Silver  Spring  and 
Camp  Springs,  MD,  and  Sterling  VA  offices 
only): 

Chief,  Human  Resources  Services  Division, 
NOAA.  1315  East- West  Highway,  Room 
13619,  Silver  Spring,  MD  20910  (301)  713- 
0524 

8.  Office  of  the  Secretary,  Bureau  of 
Economic  Analysis,  Bureau  of  Export 
Administration  (BXA),  Economic 
Development  Administration  (EDA). ' 
Economics  and  Statistics  Administration, 
Minority  Business  Development  Agency 
(MBDAJ,  National  Technical  Information 
Service,  National  Telecommunications  and 
Information  Administration  (NTIA), 
Technology  Administration,  and  United 
States  Travel  and  Tourism  Administration 
(For  employee-obligors  in  the  Washington, 
D.C  metro  area  offices  only): 

Human  Resources  Manager.  Office  of 
Personnel  Operations,  Office  of  the 
Secretary,  14th  &  Constitution  Avenue, 
NW.,  Room  5005.  Washington,  DC  20230 
(202)  482-3827 

9.  Regional  employees  of  NOAA,  NIST,  OIG, 
BXA,  EDA,  MBDA,  ITA,  NTL\:  to  the  Human 
Resources  Manager  servicing  the  region  or 
State  in  which  they  are  employed: 

a.  Central  Region.  For  NOAA  employee- 
obligors  in  the  States  of:  Alabama,  Arkansas, 
Florida,  Georgia,  Illinois,  Indiana,  Iowa, 
Kentucky,  Louisiana,  Michigan,  Minnesota, 
Mississippi,  Missouri,  Ohio,  Tennessee,  and 
Wisconsin:  for  National  Marine  Fisheries 
Service  employees  in  the  States  of  North 
Carolina,  South  Carolina,  and  Texas;  for 
National  Weather  Service  employees  in  the 
States  of  Colorado,  Kansas,  Nebraska,  North 
Dakota,  South  Dakota,  and  Wyoming;  and  for 
employee-obligors  in  the  Bureau  of  Export 
Administration  (BXA),  Economic 
Development  Administration  (EDA), 
Minority  Business  Development  Agency 
(MBDA),  International  Trade  Administration 
(ITA),  in  the  States  of  Alabama,  Arkansas, 
Colorado,  Florida,  Georgia,  Illinois,  Indiana, 
Iowa,  Kansas,  Kentucky,  Louisiana, 
Michigan,  Minnesota,  Mississippi,  Missouri, 
Nebraska,  New  Mexico,  Ohio,  Oklahoma, 
South  Dakota.  Texas,  West  Virginia,  and 
Wisconsin: 

Human  Resources  Officer,  Central 
Administration  Support  Center  (CASC), 
NOAA  CC  Federal  Building,  601  East  12th 
Street,  Room  1736,  Kansas  Qty,  MO  64106 
(816)  867-2056 

b.  Eastern  Region.  For  NOAA  employee- 
obligors  in  the  States  of:  Cotmecticut, 
Delaware,  Maine,  Maryland,  Massachusetts. 
New  Hampshire,  New  Jersey,  New  York, 
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North  Carolina,  Ohio,  Pennsylvania,  Rhode 
Island,  South  Carolina,  Vennont,  Virginia, 
West  Virginia,  Puerto  Rico,  and  the  Virgin 
Islands;  and  for  employeeobligors  in  the 
Bureeu  of  Export  Administration  (BXA). 
Economic  Development  Administration 
(EDA),  Minority  Business  Development 
Agency  (MBDA),  and  International  Trade 
Administration  (ITA)  in  the  States  of   - 
Connecticut,  Delaware,  Maine,  Maryland. 
Massachusetts,  New  Hampshire,  New  Jersey, 
New  York,  North  Carolina,  Pennsylvania, 
Rhode  Island,  South  Carolina,  Tennessee, 
Vermont,  Virginia.  Puerto  Rico,  and  the 
Virgin  Islands: 

Human  Resources  Officer,  Eastern 
Administrative  Support  Center  (EASC), 
NOAA  EC,  200  World  Trade  Center, 
Norfolk,  VA  23510  (804)  441-651? 

c.  Mountain  Region.  For  NOAA  employee- 
obligors  in  the  States  of:  Colorado,  Kansas, 
Nebraska,  New  Mexico,  North  Dakota, 
Oklahtuna,  South  Dakota,  Texas  and 
Wyoming;  and  for  National  Weather  Service 
employees  in  the  States  of  Alabama, 
Arkansas.  Florida,  Georgia,  Louisiana, 
Mississippi,  New  Mexico,  Oklahoma, 
Tennessee,  Texas,  and  Puerto  Rico;  and  for 
employee-obligors  in  the  Bureau  of  Export 
Administration  (BXA);  Economic 
Development  Administration  (EDA)  (Utah 
only);  Minority  Business  Development 
Agency  (MBDA);  National  Institute  of 
Standards  and  Technology  (NIST)  (Hawaii 
only);  Office  of  the  Inspector  General  (OIG); 
National  Telecommunications  and 
Information  Administration  (NTLA);  in  the 
States  of:  Colorado,  Iowa,  Louisiana, 
Missouri.  Montana,  New  Mexico,  North 
Dakota,  Oklahoma,  South  Dakota,  Texas,  and 
Utah: 

Human  Resources  Officer,  Motmtain 
Administrative  Support  Center  (MASC), 
NOAA  MC,  325  Broadway,  Boulder,  00 
80303-3328 (303) 497-6305 

d.  Western  Region.  For  NOAA  employee- 
obligors  in  the  States  of:  Alaska,  Arizona, 
California,  Hawaii,  Idaho,  Montana,  Nevada, 
Oregon,  Utah,  Washington,  American  Samoa, 
and  the  Trust  Territories,  and  for  employee- 
obligors  in  the  Bureau  of  Export 
Administration  (BXA),  Economic 
Development  Administration  (EDA), 
Minority  Business  Development  Agency 
(MBDA),  Office  of  the  Inspects  General 
(OIG),  and  International  Trade 
Administration  (ITA);  in  the  States  of  Alaska, 
Arizona,  California,  Hawaii,  Idaho,  Nevada, 
Oregon,  Utah,  Washington,  American  Samoa, 
and  the  Trust  Territories: 

Human  Resources  Officer,  Western 
Administrative  Support  Center  (WASC), 
NOAA  WC,  7600  Sand  Point  Way  NE,  Bin 
C15700,  Seattle,  WA  98115-0070  (206) 
526-6057 
10.  In  cases  where  the  name  of  the 

operating  unit  cannot  be  determined: 

Director  for  Human  Resources  Management, 
Department  of  Commerce,  14th  & 
Constitution  Avenue,  NW.,  Room  5001, 
Washington,  DC  20230  (202)  482-4807 

Departwent  of  Defense 

Unless  specifically  listed  below,  all 
military  members  (active,  retired,  reserve. 


and  national  guard),  and  all  civilian 
employees  of  the  Def>artment  of  Defense:  . 
Assistant  General  Counsel  for  Garnishment 
Operations,  Defense  Finance  and       , 
Accounting  Service,  Cleveland  Center — 
Code  L  (DFAS-CL/L).  P.O.  Box  998002, 
Qeveland,  OH  44199-8002  (216)  522-5301 

Amy 

a.  Civilian  employees  in  Germany: 
Commander,  266th  Theater  Finance  Corps, 

Attention:  AEUCF-CPF.  Unit  29001.  APO 
AE  09007  011-49-6221-57-7977/6044 

b.  Nonappropriated  fund  civilian 
employees  of  the  Army: 

Post  Exchanges: 

Army  and  Air  Force  Exchange  Service, 
Attention:  CM-C-^,  P.O.  Box  660202, 
Dallas,  TX  75266-0202  (214)  312-2011 

Navy 

a.  Military  Sealift  Command  Pacific  Mariners 

Office  of  Counsel  (Code  N2),  Military  Sealift 
Command,  Pacific,  280  Anchor  Way,  Suite 
IW,  Oakland,  CA  94625-5010 

b.  Military  Sealift  Command  Atlantic 
Mariners 

Office  of  Coimsel,  Military  Sealift  Command. 
Atlantic,  Military  Ocean  Terminal, 
Building  42,  Bayonne,  N]  07002-5399 
c  Nonappropriated  fund  civilian 
employees  of  Navy  Exchanges  or  related 
nonappropriated  fund  instrumentalities 
administered  by  the  Navy  Resale  Systems 
Office: 

Commanding  Officer,  Navy  Exchange  Service 
Command,  3280  Virginia  Beach  Blvd., 
Virginia  Beach.  VA  23452  (804)  631-3614 

d.  Nonappropriated  fund  civilian 
employees  at  Navy  clubs,  messes,  or 
recreational  fecilities: 
Chief  of  Navy  Personnel,  Director,  Morale, 
Welfare,  and  Recreation  Division  (MWR), 
Washington,  DC  20370  (202)  433-3005 
,  e.  Nonappropriated  fund  personnel  of 
-  activities  that  fell  outside  the  piuview  of  the 
Chief  of  Navy  Personnel  or  the  Commanding 
Officer  of  the  Navy  Exchange  Service 
Command,  such  as  locally  established 
morale,  welfere  and  other  social  and  hobby 
clubs,  such  process  may  be  served  on  the 
commanding  officer  of  the  activity 
concerned. 

Marine  Cmps 

Nonappropriated  fund  civilian  employees, 
process  may  be  served  on  the  commanding 
officer  of  the  activity  concerned. 

Air  Force 

a.  Nonappropriated  fiimd  civilian 
onployees  of  base  exchanges: 

Army  and  Air  Force  Exchange  Service, 
Attention:  FA-F/R.  P.O.  Box  650038, 
Dallas,  TX  75265-0038  (214)  312-2119 

b.  Nonappropriated  fund  civilian 
employees  of  all  other  Air  Force 
nonappropriated  fund  activities: 

Office  of  Legal  Counsel,  Air  Force  Services 
Agency,  10100  Reunion  Place,  Suite  503, 
San  Antonio,  TX  78216-4138  (210)  652- 
7051 


Department  of  Education 

Assistant  Secretary,  Office  of  Management, 
FB-10,  Room  2164,  600  Indei>endence 
Avenue,  SW.,  Washington,  DC  20202-2110 
(202)  401-0470 

Department  of  Energy 
Power  Administrations 

1.  Alaska  Power  Administration 

Administrator,  Alaska  Power  AdministratioD, 
Department  of  Energy,  PO.  Box  020050, 
Juneau,  AK  99802-0050  (907)  586-7405 

2.  Bonneville  Power  Administration 

Chief,  Payroll  Section  DSDP,  Bonneville 
Power  Administration,  Department  of 
Energy,  905  NE.  11th  Avenue,  Portland,  OR 
97232 (503) 230-3203 

3.  Southeastern  Power  Administration 

Chief,  Payroll  Branch,  Department  of  Energy. 
Forrestal  Building,  Room  lE-184. 1000 
Independence  Avenue,  SW..  Washington, 
DC  20585 (202) 586-5581 

4.  Southwestern  Power  Administration 

Chief  Counsel,  Southwestern  Power 
Administration,  Department  of  Energy, 
P.O.  Box  Drawer  1619,  Tulsa,  OK  74101 
(918)  581-7426 

5.  Western  Area  Power  Administraticm 

General  Counsel,  Western  Area  Power 
Administration,  Department  of  Energy, 
P.O.  Box  3402,  Golden,  00  80401  (303) 
231-1529 

Field  Offices 

1.  Albuquerque  Operations  Office: 

Chief  Counsel.  Albuquerque  Operations 
Office,  Department  of  Energy.  PO.  Box 
5400,  Albuquerque,  NM  87115  (505)  844- 
726S 

2.  Chicago  Operations  Office: 

Chief  Counsel,  Chicago  Operations  Office, 
Department  of  Energy,  9800  South  Cass 
.  Avenue,  Aisonite,  IL  60439  (312)  972-2032 

3.  Idaho  Operations  Office: 

Chief,  Field  Office  Accounting  Section, 
Finance  and  Budget  Division,  Department 
of  Energy,  785  DOE  Place,  Idaho  Falls,  ID 
83402  (208)  526-1822 

4.  Nevada  Operations  Office 

Chief,  Payroll  Branch.  CR-431,  Department 
of  Energy,  GTN  Building.  Room  259. 
Washington,  DC  20585  (301)  903-4012 

5.  Oak  Ridge  Operations  Office 

Chief  Counsel,  Oak  Ridge  Operations  Office; 
Department  of  Energy;  P.O.  Box  20001,  Oak 
Ridge,  TN  37831-8510  (615)  576-1200 

6.  Richland  Operations  Office 

Chief  Counsel,  Richland  Operations  Office, 
Department  of  Energy,  PO.  Box  550, 
Richland,  WA  99352  (509)  376-7311 

7.  Oakland  Operations  Office 

Director.  Finance  and  Accounting  Division, 
Department  of  Energy.  1301  Clay  Street, 
Oakland.  CA  94612-52083  (510)  637-1542 

8.  Savannah  River  Operations  Office: 

Director,  Financial  Management  and  Program 
Support  Division,  Department  of  Energy, 
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P.O.  Box  A.  Aikan,  SC  29db2  (803)  725- 
5590 

9.  Washington  IX  Headquarten,  Pittsburgh 
Naval  Reactors  Office,  Schnectady  Naval 
Raactors  Office,  and  all  other  organizations 
within  the  Department  of  Energy: 

Chief,  Payroll  Branch,  CR-431,  Department 
of  Energy.  GTN  Building,  Room  E-259, 
Washington.  DC  20S85  (301)  903-4012 

Department  of  Health  and  Human  Servjcm 

Garnishment  Agent,  Office  of  General 
Counsel,  Koam  5362-North  Building.  330 
Independence  Ave.,  SW.,  Washington,  DC 
20201  (202)  619-0150 

Department  of  Housing  and  Urban 
Development 

Director,  Systems  Support  Division, 
Employee  Service  Center,  451  7th  Street, 
SW..  Room  2256,  Washington.  DC  20410 
(202)  708-0241 

Department  of  the  Interior 

Chief,  Payroll  Operations  Division,  Attn: 
Code  I>-2605,  Bureau  of  Reclamation, 
Administrative  Service  Center,  Department 
of  the  Interior.  P.O.  Box  272030,  7201  West 
Mansfield  Avenue.  Denver,  CO  80227- 
9030  (303)  969-7739 

Department  of  Justice 
Offices,  Boards,  and  Divisions 

Personnel  Group/Payroll  Operations,  1331 
Pennsylvania  Avenue,  NW.,  Suite  1170, 
Washington,  DC  20530  (202)  514-6008 

Office  of  the  Inspector  General,  Personnel 
Division,  1425  New  York  Avenue,  NW., 
Suite  7000,  Washington.  DC  20005  (202) 
816-4501 

For  employees  of  any  office  of  a  United    ■ 
States  Attorney  and  for  employees  of  the 
Executive  Office  for  United  States  Attorneys: 
Assistant  Director,  Executive  Office  for 
United  States  Attorneys,  Personnel  Staff, 
Bicentennial  Building,  600  E  Street,  NW., 
Room  8017,  Washington,  DC  20530 

United  States  Marshals  Service 

Personnel  Office,  600  Aony  Navy  Drive, 
Room  850,  Arlington,  VA  22202-4210 
(202)  307-9637 

OfBce  of  Justice  Programs 

Office  of  Personnel,  633  Indiana  Avenue, 
NW.,  Room  600,  Washington.  DC  20530 
(202)  307-0730 

U.S.  Trustees  Programs 

Personnel  Office,  901  E  Street,  NW..  Room 
770.  Washington,  DC  20530  (202)  616- 
1000 

Drug  Enforcement  Administration 

Office  of  Personnel,  Employee  Relations 
Unit.  700  Army  Navy  Drive,  Room  3164, 
Ariington.  VA  22202-4210  (202)  307-1222 

Immigration  and  Naturalization  Service 

Personnel  Support,  Immigration  and 
Naturalization  Service,  425  I  Street,  NW., 
Room  2038,  Washington,  DC  20536  (202) 
514-2525 

Human  Resources  and  Career  Development, 
Immigration  and  Naturalization  Service, 
One  Federal  Drive  *400,  Whipple  Bldg., 
Fort  Snelling,  MN  55111  (612)  725-3211 


Human  Resources  and  Career  Developmant, 

Ifiimigration  and  Naturalization  Service,  70 

Kimball  Avenue,  South  Burlington,  VT 

05403(802)660-5137 
Human  Resources  and  Career  Development, 

Immigration  and  Naturalization  Service, 

7701  N.  Stemmons  Freeway,  Dallas.  TX 

75247  (214) 655-6032 
Personnel  Office,  Immigration  and 

Naturalization  Service,  P.O.  Box  30070, 

Laguna  Niguel,  CA  92607  (714)  643-4934 
Federal  Prisons  Systems,  U.S.  Penitentiary, 

Personnel  Office,  1300  Metropolitan, 

Leavenworth,  KS  66048  (913)  682-8700 
Federal  Correctional  Institution,  Personnel 

Office,  Route  37,  Danbury,  CT  06811  (203) 

743-6471 
Personnel  Office,  320  Itt  Street,  NW.,  Room 

161 ,  Washington,  DC  20534  (202)  307- 

3135 
U.S.  Penitentiary,  Personnel  Office,  Highway 

63  South,  Tene  Haute,  IN  47808  (812)  238- 

1531 
U.S.  Penitentiary,  Personnel  Office,  RD#5, 

Lewisburg,  PA  17837  (717)  523-1251 
Federal  Correctional  Institution,  Personnel 

Office,  P.O.  Box  1000.  Anthony.  NM  88021 

(915)  886-3422 
Federal  Correctional  InstitutioQ,  Personnel 

Office,  Kettler  River  Road.  Sandstone,  MN 

55072  (612)  245-2262 
U.S.  Penitentiary,  Personnel  Office,  601 

McDonough  Blvd.,  SE.,  Atlanta,  GA  30315 

(404)  622-6241 
Federal  Correctional  Institution,  Personnel 

Office,  P.O.  Box  9999,  Milan,  MI  48160 

(313)  439-1511 
Federal  Correctional  Institution,  Personnel 

Office,  P.O.  Box  888,  Ashland,  KY  41105 

(606)  928-6414 
Federal  Correctional  Institution,  Personnel 

Office,  501  Capital  Cir..  NE..  Tallahassee, 

FL  32301 (904) 878-2173 
Federal  Correctional  Institution,  Personnel 

Office,  Greenbag  Road,  Morgantown,  WV 

26505  (304)  296-4416 
U.S.  Medical  Center,  Federal  Prison, 

Personnel  Office,  1900  W.  Simshine, 

Springfield,  MO  65808  (417)  862-7041 
Federal  Correctional  Institution,  Personnel 

Office,  2113  N.  HWY  175,  Seagoville.  TX 

75159 (214) 287-2911 
Federal  Correctional  Institution,  Personnel 

Office,  1000  River  Road,  Petersburg,  VA 

23804-1000  (804) 733-7881 
Federal  Prison  Camp,  Personnel  Office,  Glen 

Ray  Road,  Box  B,  Alderson,  WV  24910 

(304)  445-2901 
U.S.  Penitentiary,  Personnel  Office,  3901 

Klein  Blvd.,  Lompoc,  CA  93436  (805)  735- 

3245 
Federal  Correctional  Institution,  Personnel 

Office,  Highway  66  West,  El  Reno,  OK 

73036  (405)  262-4875 
Federal  Correctional  Institution,  Personnel 

Office,  9595  W.  Quincy  Avenue, 

Englewood,  CO  80123  (303)  985-1566 
Federal  Correctional  Institution,  Personnel 

Office,  1299  Seaside  Avenue,  Terminal 

Island,  CA  90731  (310)  831-8961 
U.S.  Penitentiary.  Personnel  Office,  Rt.  5. 

P.O.  Box  2000,  Marion.  IL  62959  (618) 

964-1441 
Federal  Correctional  Institution,  Personnel 

Office,  3150  Norton  Road.  Fort  Worth.  TX 

76119(817)535-2111 


Metropolitan  Corractional  Center,  Personnel 

Office.  150  Paric  Row,  New  York.  NY  10007 

(212) 791-9130 
Federal  Correctional  Institution,  Personnel 

Office,  P.O.  Box  1000,  Butner,  NC  27509 

(919)  575-4541 
Federal  Correctional  Institution,  Persoimel 

Office,  RR  «2,  Box  820,  Safford,  AZ  85546 

(602)  348-1337 
Bureau  of  Prisons,  South  Central  Regional 

Office,  Personnel  Office,  4211  Cedar 

Springs,  Suite  300,  Dallas,  TX  75219  (214) 

767-9700 
Federal  Correctional  Institution,  Parsonnel 

Office,  Oxford,  Wl  53952  (608)  584-5511 
Federal  Medical  Center,  Personnel  Office, 

3301  Leestown  Road,  Lexington,  KY  40511 

(606)  255-6812 
Federal  Correctional  Institution,  Personnel 

Office,  5701  8th  Street,  Dublin,  CA  94568 

(510)  833-7500 
Federal  Correctional  Institution,  Personnel 

Office,  8901  S.  Wihnot  Road,  Tucson,  AZ 

85706 (602) 574-7100 
Bureau  of  Prisons,  Personnel  Office,  SE 

Regional  Office,  523  McDonough  Blvd., 

SE.,  Atlanta,  GA  30315  (404)  624-5252 
Bureau  of  Prisons,  North  Central  Regional 

Office,  Personnel  Office,  4th  &  State 

Avenue,  8th  Floor-Tower  D,  Kansas  City, 

KS  66101-2492  (913)  551-1144 
Bureau  of  Prisons,  Personnel  Office,  NE 

Region,  U.S.  Customs,  2nd  &  Chestnut,  7th 

Floor,  Philadelphia.  PA  19106  (215)  597- 

6302 
Bureau  of  Prisons,  Personnel  Office,  W. 

Regional  Office,  7950  Dublin  Blvd.,  3rd 

Floor,  Dublin,  CA  94568  (510)  803-4710 
Metropolitan  Correctional  Center,  Personnel 

Office,  71  W.  Van  Buren  Street,  Chicago,  IL 

60605 (312) 322-0567 
Metropolitan  Correctional  Center,  Personnel 

Office,  808  Union  Street.  San  Diego,  CA 

92101  (619)232-4311 
Metropolitan  Correctional  Center,  Personnel 

Office,  15801  SW  137th  Avenue,  Miami, 

FL  33177  (305)  255-6788 
Federal  Correctional  Institution,  Personnel 

Office,  1101  John  A.  Denie  Road,  Memphis, 

TN  38134  (901)  372-2269 
Federal  Prison  Camp,  Personnel  Office,  P.O. 

Box  1000,  Montgomery.  PA  17752  (717) 

547-1641 
Federal  Correctional  Institution,  Personnel 

Office,  P.O.  Box  730,  HWY  95,  Bastiop,  TX 

78602-0730 (512) 321-3903 
Federal  Prison  Camp,  Personnel  Office,  Eglin 

AFB,  Eglin  AFB,  FL  32542  (904)  882-8522 
Federal  Correctional  Institution,  Personnel 

Office,  565  E  Renfroe  Road,  Talladega,  AL 

35160  (205) 362-0410 
Federal  Prison  Camp,  Personnel  Office,  P.O. 

Box  500,  Boron,  CA  93516  (619)  762-5161 
Federal  Correctional  Institution,  Personnel 

Office,  1900  Simler  Avenue,  Big  Spring, 

TX  79720  (915)  263-830^ 
Federal  Correctional  Institmion,  Personnel 

Office,  P.O.  Box  600,  Otisville,  NY  10963 

(914V386-5855 
Federal  Correctional  Institution,  Personnel 

Office,  P.O.  Box  300,  Raybrook,  NY  12977 

(518)  891-5400 
Federal  Correctional  Institution,  Persoimel 

Office,  37900  North  45th  Avenue,  Dept. 

1680,  Phoenix,  AZ  85027  (602)  465-5112 
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Federal  Conectional  Institution,  Posonnel 

Office,  P.O.  Box  5050.  Oakdale,  LA  71463 

(318)  335-4070  .r- 

Federal  Medical  Center.  Personnel  Office. ' 

P.O.  Box  4600.  Rochester.  MN  55903  (507) 

287-0674 
Fedoal  Correctional  Institution,  Personnel 

Office.  P.O.  Box  1000,  Loretto,  PA  15940 

(814)  472-4140 
Federal  Prison  Camp,  Personnel  Office, 

Maxurall  AFB,  Montgomery,  AL  36112 

(205)  834-3681 
Federal  Correctional  Institution,  Personnel 

Office,  3625  FCI  Roed,  Marianna,  PL  32446 

(904)  526-6377 
Metropolitan  Detention  Center,  Personnel  - 

Office,  535  N.  Alameda  Street,  Los 

Angeles,  CA  90012  (213)  485-0439 
Federal  Prison  Camp.  Personnel  Office,  P.O. 

680,  Yankton,  SD  57078  (605)  665-3265 
Federal  Prison  Camp,  Personnel  Office, 

Drawer  2197,  Bryan,  TX  77803  (409)  823- 

1879 
Federal  Prison  Camp,  Personnel  Office, 

Saufley  Field,  Pensacola,  FL  32509  (904) 

457-1911 
Federal  Correctional  Institution,  Personnel 

Office,  3600  Guard  Road,  Lompoc.  CA 

93436  (805)  736-4154 
Federal  Correctional  Institution,  Personnel 

Office,  P.O.  Box  5000,  Bradford,  PA  16701 

(814)  362-8900 
Federal  Prison  Camp,  Personnel  Office, 

Seyihour  Johnson  AFB,  Goldsboro.  NC 

27533  (919)  735-9711 
Federal  Prison  Camp,  Personnel  Office, 

Nellis  AFB,  Nellis.  NV  89191  (702)  644- 

5001 
Federal  Correctional  Institution,  Personnel 

Office,  P.O.  Box  5001,  Sheridan,  OR  97378 

(503)  843-4442 
Federal  Correctional  Institution,  Personnel 

Office,  2600  Highway  301  South,  Jesup,  GA 

31545  (912)  427-0870 
Federal  Correctional  Institution,  Personnel 

Office.  P.O.  Box  280,  Fairton,  N]  08320 

(609)  453-4068 
Federal  Prison  Camp,  Personnel  Office,  P.O. 

Box  1400,  Duluth,  MN  55814  (218)  722- 

8634 
Federal  Prison  Camp,  Personnel  Office,  P.O. 

Box  16300,  El  Paso,  TX  79906  (915)  540- 

6150 
Federal  Correctional  Institution.  Personnel 

Office,  P.O.  Box  4000,  Three  Rivers,  TX 

78071 (512) 786-3576 
Federal  Detention  Center,  Personnel  Office, 

P.O.  Box  5060,  Oakdale,  LA  71463  (318) 

335-4070 
Federal  Prison  Camp,  Personnel  Office,  6696 

Navy  Road,  Millington,  TN  38053  (901) 

872-2277 
Federal  Medical  Center,  Personnel  Office, 

P.O.  Box  68,  Carville;  LA  70721  (504)  389- 

5044 
Federal  Correctional  Institution,  Personnel 

Office,  P.O.  Box  789,  Minersville,  PA 

17954 (717) 544-7121 
'  Federal  Prison  Camp,  Personnel  Office, 

Homesteed,  FL  33039  (305)  258-9676 
Federal  Prison  Camp,  Personnel  Office,  Box 

401S0.  Tyndall  AFB,  FL  32403  (904)  286- 

6777 
MetiT^wlitan  Detention  Center,  Personnel 

Office,  P.O.  Box  34028,  Ft  Buchanan,  PR 

00934  (809)  749-4480 


Bureau  of  Prisons  *580,  Personnel  Office, 

Management  &  Specialist  Training  Center, 
^    791  Chambers  Roed,  Aurora,  00  80011 
•'•  (303)361-0567 
LSa,  P.O.  Box  1500,  White  Deer.  PA  17887 

(717)  547-1990 
Federal  Correctional  Institution,  Personnel 

Office,  Rt.  8  Box  58,  Pox  Hollow  Road. 

Manchester,  KY  40962  (606)  598-4153 
Metropolitan  Detention  Center,  Personnel 

Office,  100  29th  Street,  Brooklyn,  NY 

11232 (718) 832-1039 
U.S.  Penitentiary— High,  5880  State  Hwy,  67 

South,  Florence,  CO  81226  (719)  784-9454 
Federal  Correctional  Institution,  Personnel 

Office,  5880  State  Hwy,  67  South, 

Florence,  CO  81226  (719)  784-9100 
Federal  Correctional  Institution,  Personnel 

Office,  P.O.  Box  699,  Estill.  SC  29918  (803) 

625-4607 
Federal  Correctional  Institution,  Personnel 

Office,  P.O.  Box  2500,  White  Deer,  PA 

17887(717)547-7950 
Federal  Detention  Center,  Personnel  Office, 

1638  Northwest  82nd  Avenue,  Miami,  FL 

33126  (305)  597-4884 
Biireau  of  Prisons,  Personnel  Office,  Mid 

Atlantic  Region,  10010  Junctions  Dr., 

#100^,  Annapolis  Junction,  MD  20701 

(301)  317-3199 
U.S.  Penitentiary,  Personnel  Office,  P.O.  Box 

3500,  White  Deer,  PA  17887  (717)  547- 

0963 
North  Central  Regional  Office,  Personnel 

Office,  4th  &  State  Ave.,  8th  Floor— Tower 

II,  Kansas  Qty,  KS  66101-2492.  (913)  551- 

1144 
Federal  Prison  Camp,  Personnel  Office,  Glen 

Ray  Road— Box  B,  Alderson,  WV  24910- 

0700  (304)  445-2901 
Federal  Correctional  Complex,  Personnel 

Office,  P.O.  Box  999,  904  NE  50th  Way, 

Coleman,  FL  33521-0999  (904)  748-0999 
Federal  Correctional  Institution,  Personnel 

Office,  Fort  Dix,  P.O.  Box  38,  Trenton,  NJ 

08640 (609) 723-1100 
Federal  Medical  Center,  Personnel  Office, 

P.O.  Box  27066,  J  St.,  Bldg.  3000,  Ft. 

Wtwth,  TX  76127-7066  (817)  782-3834 

Federal  Bureau  of  Investigation 

Personnel  Officer,  FBI  Headquarters,  J.  Edgar 
Hoover  Building,  10th  Street  ft 
Pennsylvania  Avenue,  NW.,  Room  6012, 
Washington,  DC  20535  (202)  324-3514 

Deparixnent  of  Labor 
1.  Payment  to  employees  of  the  Department 


of  Labdn 

Director,  Office  of  Accounting,  Department  of 
Labor,  200  Constitution  Avenue,  NW., 
Washington,  DC  20210  (202)  219-8314 

2.  Process  relating  to  those  exceptional 
cases  where  there  is  money  due  and  payable 
by  the  United  States  under  the 
Longshoreman's  Act  should  be  directed  to 
the: 

Associate  DirectiM-  for  Longshore  and  Harbor 
Workers'  Compensation,  Department  of 
Labor,  200  Constitution  Avenue,  NW., 
Washington,  DC  20210  (202)  219-8721 

3.  Process  relating  to  benefits  payable 
under  the  Federal  Employees'  Compensation 
Act  should  be  directed  to  the  apprtqxiate 
district  office  of  the  Office  of  Workers' 
Compensation  Programs: 


District  No.  1 

District  Director,  Office  of  Workers' 
Compensation  Program.  John  F.  Kennedy 
Building.  Room  1800,  Govanunent  Centw. 
Boston,  MA  12203  (617)  565-2137 

Connecticut,  Maine,  Maaeachusetts,  New 
Hampshire,  Rhode  Island,  and  Vennont 

District  No.  2 

District  Director,  Office  of  Workers' 
Compensation  Programs,  201  Varick  Street, 
Room  750,  P.O.  Box  566,  New  YoA.  NY 
10014-0566 (212) 337-2075 

New  Jersey,  New  York.  Puerto  Rioo,  and  the 
Virgin  IsUmds 

District  No.  3 

District  Director,  Office  of  Workers' 
Compensation  Programs,  Gateway 
Building,  3535  Market  Street,  Philadelphia, 
PA  19104  (215)  596-1457 

Delaware,  Pennsylvania,  and  West  Virginia 

District  No.  6 

District  Director,  Office  of  Workers' 
Compensation  Programs,  214  N.  Hogan 
Street,  Suite  1026,  Jacksonville,  FL  32202 
(904)  232-2821 

Alabama,  Florida.  Georgia,  Kentucky, 
Mississippi,  North  Carolina,  South  Carolina, 
and  Teimessee 

District  No.  9 

District  Director,  Office  of  Workers' 
Compensation  Programs,  1240  East  9th 
Street,  Qeveland,  OH  44199  (216)  522- 
3800 

Indiana,  Michigan,  and  Ohio 

District  No.  10 

District  Director,  Office  of  Wwkers' 
Compensation  Programs,  230  S.  Dearfooni 
Street.  8th  Floor,  Chicago,  IL  60604  (312) 
353-5656 

Illinois,  Minnesota,  and  Wisconsin 

District  No.  11 

Regional  Director,  Office  of  Workats' 
Compensation  Programs,  1910  Federal 
Office  Building,  911  Walnut  Street,  Kansas 
City,  MO  64106  (816)  426-2195 

Iowa,  Kansas,  Missouri,  and  Nebraska 

District  No.  12 

District  Director,  Office  of  Workers' 
Compensation  Progranu,  1801  Caliii(»iiia 
Street,  Suite  915,  Denver,  00  80202  (303) 
391-6000 

Colorado,  Montana,  North  Dakota.  South 
Dakota,  Utah,  and  Wyoming 

District  Na  13, 

District  Director,  Office  of  Workers' 
Compensation  Programs,  71  Stevenson 
Street,  2nd  Floor,  P.O.  Box  3769,  San 
Francisco,  CA  94119-3769  (415)  744-6610 

Arizona,  Califcvnia,  Hawaii,  Guam,  and 
Nevada 

District  No.  14 

District  Director,  Officnr  of  Workers' 
Compensation  Programs,  111  Third 
Avenue,  Suite  615,  Seattle,  WA  98101 
(206)  553-5508 
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Alaska,  Idaho,  Oregon,  and  WashiJogton 

Diatrict  No.  16 

District  Director,  Office  of  Workaw'     » 
Compeosation  Programs,  525  Griffin  Street, 
Room  100,  Dallas,  TX  75202,  (214)  767- 
2560 

Arkansas,  Louisiana,  New  Mexico, 
Oklahoma,  and  Texas 

District  No.  25 

District  Director,  Office  of  Workers' 
Compensation  Programs,  800  N.  Capitol 
Street.  Room  800,  Washington.  DC  20211 
(202)724-0713 

District  of  Columbia,  Maryland,  and  Virginia 

4.  Process  relating  to  claims  arising  out  of 
the  places  set  forth  below  and  process 
seeking  to  attach  Federal  Employees' 
Compensation  Act  benefits  payi^e  to 
employees  of  the  Department  of  Labor  should 
be  directed  to  the: 

Regional  Director,  Office  of  Workers' 
Compensation  Programs,  1910  Federal 
Office  Building,  911  Wakut  Street.  Kansas 
Qty,  MO  64106  (816)  426-2195 

Department  of  State 

Executive  Director  (L/EX),  Office  of  the  Legal 
Adviser,  Department  of  State,  22nd  and  C 
Street,  NW.,  Room  5519A.  Washington,  DC 
20520 (202) 647-6323 

Department  of  Transportation 
Office  of  the  Secretary 

General  Counsel,  Department  of 
Transportation,  400  7th  Street,  SW.. 
Washington.  DC  20590  (202)  366-4702 
Agent  designated  to  accept  legal  process 
issued  by  courts  in  the  District  of  Colimibia: 
Assistant  Chief  Counsel.  AGC-100, 
Department  of  Transportation,  701 
Pennsylvania  Avenue,  ^4W..  Suite  925, 
Washington.  DC  20004  (202)  376-6416 
Agent  designated  to  accept  legal  process 
issued  by  courts  in  the  State  of  Oklahoma: 
Assistant  Chief  Counsel,  MC-7,  Department 
of  Transportation,  P.O.  Box  25082, 
Oklahoma  Qty,  OK  73125  (405)  954-3296 
Agent  designated  to  accept  legal  process 
issued  by  courts  in  the  State  of  New  Jersey: 
Assistant  Chief  Counsel,  ACT-7,  FAA 
.  Technical  Center,  Department  of 
Transportation.  Atlantic  Qty.  N)  08405 
(608)  485-7087 

United  States  Coast  Guard 

Conunanding  Officer  (L).  Coast  Guard  Pay 
and  Pnsonnel  Center.  Federal  Building, 
444  SE.  Quincy  Street,  Topeka,  KS  66683- 
3591  (913)  29S-2520 

Federal  Aviation  Administration 

1.  Headquarters  (Wa^iingtoa.  DC)  and 
overseas  employees: 

Agent  designated  to  accept  legal  process 
issued  by  courts  in  the  District  of  Coliunbia: 
Assistant  Chief  Counsel,  AGC-100,  Federal 

Aviation  Administration,  701  Pennsylvania 

Avenue.  NW.,  Suite  925,  Washington.  DC 

20004 (202) 376-6416 

Agent  designated  to  accept  legal  process 
issued  by  courts  in  the  State  of  Oklahoma: 


Assistant  Chief  Counsel,  AMC-7,  Federal 
Aviation  Administration,  P.O.  Box  25082, 
Oklahoma  City,  OK  73125  (405)  954-3296 
Agent  designated  to  accept  legal  process 
issued  by  courts  in  the  State  of  New  Jersey: 
Assistant  Chief  Counsel,  ACT-7,  FAA 
Technical  Center.  Federal  Aviation 
Administration,  Atlantic  City.  NJ  08405 
(609)  485-7087 

Agent  designated  to  accept  legal  process 
issued  by  courts  in  the  State  of  Alaska: 

Assistant  Chief  Counsel,  AAL-7,  Federal 
Aviation  Administration,  222  West  7th 
Avenue,  #14,  Anchorage,  AL  99533  (907) 
271-5269 

Agent  designated  to  accept  legal  process 
issued  by  courts  in  the  States  of  Maine,  New 
Hampshire,  Vermont,  Massachusetts,  Rhode 
Island,  and  Connecticut: 
Assistant  Chief  Counsel,  ANE-7,  Federal 

Aviation  Administration,  12  New  England 

Executive  Park,  Burlington,  MA  01803 

(617)  238-7040 

Agent  designated  to  accept  legal  process 
issued  by  courts  in  the  States  of  New  York. 
Peimsylvania,  Maryland.  West  Virginia, 
Delaware,  and  Virginia: 
Assistant  Chief  Counsel,  AEA-7.  Federal 
Aviation  Administration,  JFK  International 
Airport,  Fitzgerald  Federal  Building, 
Jamaica,  NY  11430  (718)  553-1035 
Agent  designated  to  accept  legal  process 
issued  by  courts  in  the  States  of  Kentucky. 
Tennessee.  North  Carolina,  South  Carolina, 
Georgia,  Florida,  Alabama,  and  Mississippi: 
Assistant  Chief  Counsel.  ASO-7.  Federal 
Aviation  Administration,  P.O.  Box  20636, 
Atlanta.  GA  30320  (404)  763-7204 
Agent  designated  to  accept  legal  process 
issued  by  courts  in  the  States  of  Louisiana, 
Arkansas,  Texas,  and  New  Mexico: 
Assistant  Chief  Counsel,  ASW-7,  Federal 
Aviation  Administration,  2601  Meacham 
Boulevard,  Fort  Worth.  TX  76137-4298 
(817)  222-5064 

Agent  designated  to  accept  legal  process 
issued  by  courts  in  the  States  of  Nebraska, 
Iowa.  Missouri,  and  Kansas: 
Assistant  Chief  Coimsel.  ACE-7,  Federal 

Aviation  Administration,  601  East  12th 

Street,  Federal  Building.  Kansas  City,  MO 

64106  (816)  426-5446 

Agent  designated  to  accept  legal  pr(x:ess 
issued  by  courts  in  the  States  of  Ohio, 
Indiana,  Illinois,  Michigan,  Wisconsin, 
Minnesota,  North  Dakota,  and  South  I^ota: 
Assistant  Chief  Counsel.  AGL-7,  Federal 
Aviation  Administration.  O'Hare  Lake 
Office  Center,  2300  East  Devon  Avenue, 
Oes  Plaiaes.  IL  60018  (708)  294-7108 
Agent  designated  to  accept  legal  process 
issued  by  courts  in  the  States  of  Colorado, 
Utah.  Wyoming,  Montana,  Idaho,  Oregon, 
and  Washington: 

Assistant  Chief  Counsel,  AMN-7,  Federal 
Aviation  Administration,  1601  Lind 
Avenue.  SW.,  Renton,  WA  98055-4056 
(206) 227-2007 
Agent  designated  to  accept  legal  process 

issued  by  courts  in  the  States  of  Hawaii, 

Arizona.  Nevada,  and  California: 


Assistant  Chief  Counsel.  AWP.  Federal 
Aviation  Administration,  P.O.  Box  92007, 
World  Postal  Center.  Los  Angeles,  CA 
90009 (310) 297-1270 

Department  of  the  Treasury 

(1)  Departmental  Offices 

Assistant  General  Counsel  (Administrative 
and  General  Law).  Treasiuy  Department, 
1500  Pennsylvania  Avenue,  NW.,  Room 
1410.  Washington,  DC  20220  (202)  622- 
0450 

(2)  Office  of  Foreign  Assets  Control 

Chief  Counsel,  Second  Floor,  Treasury 
Annex,  1500  Pennsylvania  Avenue,  NW., 
Washington,  DC  20220  (202)  622-2410 

(3)  Financial  Management  Service 

Chief  Counsel,  Financial  Management 
Service,  401  14th  Street,  SW.,  Room  531, 
Washington.  DC  20227  (202)  874-6680 

(4)  Internal  Revenue  Service 

Chief,  Special  Processing  Unit,  Garnishing 
Processing  Center.  214  North  Kanawha 
Street.  Beckley.  WV  25801  (304)  256-6200 

(5)  Bureau  of  Alcohol.  Tobacco  ft  Firearms 

Chief  Counsel.  650  Massachusetts  Avenue, 
NW.,  Room  6100.  Washington,  DC  20226 
(202) 927-7772 

(6)  Bureau  of  the  Public  Debt  * 

Deputy  Chief  Counsel.  Bureau  of  the  Public 
Debt,  Room  119,  Hintgen  Building, 
Parkersburg,  WV  26106-1328  (304)  480- 
5192 

(7)  Secret  Service 

Legal  Counsel.  1800  G  Street,  NW.,  Room 
842,  Washington.  DC  20223  (202)  435- 
5771 

(8)  Bureau  of  Engraving  ft  Printing 

Legal  Counsel,  14(h  ft  C  StieeU,  NW.,  Room 
306M,  Washington,  DC  20228  (202)  874- 
2500 

(9)  Office  of  the  Comptroller  of  the  Currency 
Washington  Headquarters 

Director  of  Litigation,  Office  of  the 
Comptroller  of  the  Currency,  250  E  Street, 
SW.,  Washington,  DC  20219-0001  (202) 
874-5280 

District  Offices 

District  Counsel,  Office  of  the  Comptroller  of 
the  Currency,  Northeastern  District.  1114 
Avenue  of  the  Americas.  Suite  3900,  New 
Ytwk,  NY  10036-7703  (212)  790-4010 

District  Counsel,  Office  of  the  Comptroller  of 
the  Currency.  Southeastern  District, 
Marquis  One  Tower,  Suite  600,  2^5 
Peachtree  Center  Ave.,  NE.,  Atlanta,  GA 
30303-1223  (404) 588-4520 

District  Counsel,  Office  of  the  Comptroller  of 
the  Currency,  Central  District,  One 
Financial  Place,  Suite  2700. 440  South 
LaSalle  St..  Chicago,  IL  6060&-1073  (312) 
663-6020 

District  Counsel,  Office  of  the  Comptroller  of 
the  Currency.  Midwestern  District.  2345 
Grand  Avenue.  Suite  700,  Kansas  Qty,  MO 
64106-2683  (816) 556-1870 

District  Coimsel,  Office  of  the  Comptroller  of 
the  Currency,  Southwestern  District,  1600 


Federal  Register  /  Vol.  61,.  No.  246  /  Friday.  December  20,  1996  /  Rules  and  Regulations      67387 


Lincoln  Plaza,  500  North  Akard  Street, 
Dalla*.  TX  75201-3345  (214)  720-7012 
DUtrict  Counsel.  Office  of  the  Comptroller  of 
the  Cunency,  Western  District,  50  Fremont 
Street,  Suite  3900,  San  Francisco,  CA 
M105-2292  (415)  545-5980 

(10)  United  States  Mint 

Chief  Counsel,  633  3rd  Street,  NW.,  Room 
733,  Washington,  DC  20220  (202)  874- 
6040 

(11)  Fedwal  Law  Enforcement  Training 
Center 

Legal  Counsel,  Building  69,  Glynco,  GA 
31524 (912) 267-2100 

(12)  Custcxns  Service 

Assistant  Chief  Counsel,  P.O.  Box  68914, 
Indianapolis,  IN  46278  (317)  298-1233 

(13)  OfBce  of  Thrift  Supervision 

Chief  Counsel,  1700  G  Street,  NW.,  Fifth 
Floor,  Washington.  DC  20552  (202)  906- 
6251 

Department  of  Veterans  Affairs 

The  fiscal  officer  at  each  Department  of 
Veterans  A&irs  (VA)  facility  shall  be  the 
designated  agent  for  VA  employee  obligors  at 
that  facility.  When  a  fecility  at  which  an 
individual  is  employed  does  not  have  a  fiscal 
officer,  the  address  and  telephone  number 
listed  is  for  the  fiscal  officer  servicing  such 
a  facility.  In  those  limited  cases  where  a 
portion  of  VA  service-connected  benefits  may 
be  subject  to  garnishment,  service  of  process, 
unless  otherwise  indicated  below,  should  be 
made  at  the  regional  office  nearest  the 
veteran  obligor's  permanent  residence. 

Alabama 

Fiscal  Officer,  Birmingham  Medical  Center, 

Send  to:  Fiscal  Officer,  VA  Medical  Center, 

215  Perry  Hill  Road,  Montgomery,  AL 

36193  (205)  272-4670.  ext.  4709 
National  Cemetery  Area  Office,  700  South 

19th  Street,  Birmingham,  AL  35233  (205) 

939-2103 
Mobile  Outpatient  Clinic  Substation,  Send  to: 

Fiscal  Officer,  VA  Medical  Center, 

Gul^poit,  MS  39501  (601)  863-1972,  ext 

225 
Fiscal  Officer,  Montgomery  Regional  Office, 

474  South  Court  Street,  Montgomery,  AL 

36104  (205)  832-7172 
Fiscal  Officer  Montgomery  Medical  Center, 

215  Perry  Hill  Road,  Montgomery  AL 

36109  (205)  272-4670,  ext.  204 
Fiscal  Officer,  Tuscaloosa  Medical  Center, 

Tuscaloosa,  AL  35401  (205)  553-3760 
Fiscal  Officer,  Tuskegee  Medical  Center, 

Tuskegee,  AL  36083  (205)  727-0550.  ext 

0622 

Alaska 

Fiscal  Officer,  Anchorage  Regional  Office, 
Outpatient  Clinic,  235  East  Sth  Avenue, 
Anchorage,  AK  99501  (907)  271-2250 

Juneau  VA  Office,  Sent  to:  Fiscal  Officer,  VA 
Regional  Office,  235  East  ath  Avenue, 
Anchorage,  AK  99501  (907)  271-2250 

Sitka  Natfonal  Cemetery  Area  Office,  Send  to: 
Fiscal  Officer,  VA  Regional  Office,  235  East 
8th  Avenue,  Anchmaga,  AK  99501  (907) 
271-2250 


Arizona 

Cave  Creek  National  Cemeteiy  Area  Office, 
Send  to:  Fiscal  Officer,  VA  Medical  Center, 
Seventh  Street  &  Indian  School  Road, 
Phoenix,  AZ  85012  (602)  277-5551 

Fiscal  Officer,  Phoenix  Regional  Office,  3225 
North  Central  Avenue,  Phoenix,  AZ  85012 
(606) 241-2735 

Fiscal  Officer,  Phoenix  Medical  Center, 
Seventh  Street  &  Indian  School  Road, 
Phoenix,  AZ  85012  (602)  277-5551 

Fiscal  Officer,  Prescott  Medical  Center, 
Prescott,  AZ  86313  (602)  445-4860,  ext 
264 

Prescott  National  Cemetery  Area  Office,  Send 
to:  Fiscal  Officer,  VA  Medical  Center, 
Prescott,  AZ  86313  (602)  445-4860,  ext. 
264 

Fiscal  Officer,  Tucson  Medical  Center, 
Tucson.  AZ  85723  (602)  792-1450,  ext  710 

Arkansas 

Fayetteville  National  Cemetery  Area  Office, 
Send  to:  Fiscal  Officer.  VA  Medical  Center, 
Fayetteville,  AR  72701  (510)  443-4301 

Fiscal  Officer,  Fayetteville  Medical  Center, 
Fayetteville.  AR  72701  (501)  443-4301 

Fort  Smith  National  Cemetery  Area  Office, 
Send  to:  Fiscal  Officer,  VA  Medical  Center, 
Fayetteville,  AR  72701  (501)  443-4301 

Fiscal  Officer,  Little  Rock  Regional  Office, 
1200  W.  3d  Street,  Little  Rock,  AR  72201 
(501)  378-5142 

Fiscal  Officer,  John  L.  McClellan  Memorial 
Veterans  Hospital,  4300  West  7th  Street 
(04),  Uttle  Rock.  AR  72205  (501)  661-1202, 
ext  1310 

Fiscal  Officer,  VA  Regional  Office,  Send  to: 
VA  Medical  Center,  11000  N.  College 
Avenue,  Fayetteville,  AR  72701  (501)  444- 
5007 

Fiscal  Officer,  VA  Regional  Office,  Building 
65,  Fort  Roots,  P.O.  Box  1280,  North  Little 
Rock,  Little  Rock,  AR  72115  (501)  370- 
3741 

California 

Bell  Supply  Depot,  Send  to:  Fiscal  Officer, 
VA  Supply  Depot,  P.O.  Box  27,  Hines,  IL 
60141(312)681-6800 
.  Fiscal  Officer,  Fresno  Medical  Center,  2615 
East  Clinton  Avenue,  Fresno,  CA  94703 
(209)  225-6100 

Fiscal  Officer,  Livermore  Medical  Center, 
Uvermore,  CA  94550  (415)  447-2560,  ext 
317 

Fiscal  Officer,  Loma  Linda  Medical  Center, 
11201  Benton  Street,  Loma  Linda,  CA 
92357  (714)  825-7084,  ext.  2550/2551 

Fiscal  Officer,  Long  Beach  Medical  Center, 
5901  East  Seventh  Street,  Long  Beach,  CA 
90822  (213)  498-1313.  ext  2101 

Fiscal  Officer,  Los  Angeles  Regional  Office, 
Federal  Building,  11000  Wilshire  Blvd., 
Los  Angeles,  CA  90024  (213)  209-7565 
Jurisdiction  over  the  following  counties'  in 

California:  Inyo,  Kem,  Los  Angeles,  Orange, 

San  Bemadino,  San  Luis  Obispo,  Santa 

Barbara  and  Ventura. 

Los  Angeles  Data  Processing  Center,  Send  to: 
Fiscal  Officer,  VA  Regional  Office,  Federal 
Bldg.,  11000  Wilshire  Blvd.,  Los  Angeles, 
CA  90024  (213)  209-7565 

Fiscal  Officer,  Los  Angeles  Medical  Center — 
Brentwood  Division,  Los  Angeles,  CA 
90073 (213) 476-3478 


Fiscal  Officer,  Los  Angeles  Medical  Center— 
Wadsworth  Division,  Los  Angeles,  CA 
90073 (213) 478-3478 
Fiscal  Officer,  Los  Angeles  Outpatient  Qinic, 
425  South  Hill  Street,  Los  Angeles,  CA 

90013 (213) 894-3870 
Los  Angeles  Regional  Office  of  Audit,  Send 

to:  Fiscal  Officer,  VA  Medical  Center — 

Brentwood  Division,  Los  Angeles,  CA 

90073  (213)  824-4402 
Lo6  Angeles  Field  Office  of  Audit.  Send  to: 

Fiscal  Officer,  VA  Medical  Centei^ 

Wadsworth  Division,  Los  Angeles,  CA 

90073  (213)  478-3478 
Los  Angeles  National  Cemetery  Area  Office, 

Send  to:  Fiscal  Officer,  VA  Medical 

Center — Brentwood  Division.  Los  Angeles, 

CA  90073  (213)  478-3478 
Fiscal  Officer,  Martinez  Medical  Center.  150 

Muir  Rd..  Martinez.  CA  94553  (415)  228- 

6680.  ext.  235 
Fiscal  Officer,  Palo  Alto  Medical  Center, 

3801  Miranda  Avenue,  Palo  Alto,  CA 

94304  (415)  493-5000.  ext.  5643 
Riverside  National  Cemetery  Area  Office, 

Send  to:  Fiscal  Officer,  VA  Medical 

Center — ^Wadsworth  Division,  Los  Angeles, 

CA  90073  (213)  478-3478 
San  Bruno  National  Cemetery  Area  Office, 

Send  to:  Fiscal  Officer,  VA  Medical  Center, 

4150  Clement  Street.  San  Bnmo.  CA  94121 

(415)  221-4810,  ext.  315/316 
Fiscal  Officer,  San  Diego  Medical  Center, 

3350  La  Jolla  Village  Drive,  San  Diego,  CA 

92161  (714)  453-7500,  ext  3351 
San  Diego  Outpatient  Clinic.  Send  to:  Fiscal 

Officer,  VA  Medical  Center.  3350  La  Jolla 

Village  Drive,  San  Diego,  CA  92161  (714) 

453-7500,  ext  3351 
Fiscal  Officer,  San  Diego  Regional  Office, 

2022  Camino  Del  Rio  North,  San  Diego,  CA 

92108 (714) 289-5703 

Jurisdiction  over  the  following  counties  in 
California:  Imperial,  Riverside  and  San 
Diego. 
San  Francisco  National  Cemetery  Area 

Office,  Send  to:  Fiscal  Officer,  VA  Medical 

Officer,  4150  Clement  Street,  San 

Francisco.  CA  94121  (415)  556-0483 
Fiscal  Officer,  San  Francisco  Regional  Office, 

211  Main  Street.  San  Francisco.  CA  94105 

(415)  974-0160 

Jurisdiction  over  all  counties  in  California 
except  Inyo,  Kem.  Los  Angeles,  Orange,  San 
Bernardino,  San  Luis  Oblsp>o,  Santa  Barbara, 
Ventura,  Imperial,  Riverside,  San  Diego, 
Alpine,  Lassen,  Modoc  and  Mono. 
Fiscal  Officer,  San  Francisco  Medical  Center, 

4150  Clement  Street  San  Francisco,  CA 

94121  (415)  221-4810,  ext  315/316 
Fiscal  Officer,  Sepulveda  Medical  Center, 

16111  Plummer  Street,  Sepulveda,  CA 

91343 (818) 891-2377 

Colorado 

Fiscal  Officer,  Denver  Regional  Office, 
Denver  Federal  Center,  Building  20, 
Denver,  CO  80225  (303)  234-3920 

Fiscal  Officer,  Denver  Medical  Center,  1055 
Clermont  Street  Denver.  CO  80220  (303) 
393-2813 

Denver  National  Cemetery  Area  Office,  Send 
to:  Fiscal  Officer,  VA  Medical  Center,  1055 
Clermont  Street  Denver,  CO  80220  (303)     , 
393-2813 
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Fart  Logan  National  CemetOTy  Area  Office, 
Send  to:  Fiscal  Officer.  VA  Medical  Center. 
1055  Clermont  Street.  Denver.  CO  80220 
(303)  393-2813 

Fort  Lyon  National  Cemetery  Area  OfBce, 
Send  to:  Fiscal  Officer.  VA  Medical  Center, 
Fort  Lyon.  CO  81038  (719)  384-3987 

Fiscal  Officer,  Fort  Lyon  Medical  Center,  Fort 
Lyon.  CO  81038  (719)  384-3987 

Fiscal  Officer,  Grand  Junction  Medical 
Center.  2121  North  Avenue.  Grand 
Junction.  CO  81501  (303)  242-0731,  wA. 
275 

Connecticut 

Fiscal  Officer.  Hartford  Regional  Office,  450 

Main  Street,  Hartford,  CT  06103  (202)  244- 

3217 
Fiscal  Officer.  Newington  Medical  Center, 

555  Willard  Avenue,  Newington,  CT  06111 

(203)  666-6951.  ext.  369 
Fiscal  Officer.  West  Haven  Medical  Center, 

950  Campbell  Avenue.  West  Haven,  CT 

06516  (203)  932-5711,  exL  859 

Ddaware 

Fiscal  Officer,  Wilmington  Medical  and 
Regional  Office  Center.  1601  Kiricwood 
Highway,  Wilmington,  DE  19805  (302) 
633-5432 

District  of  Columbia 

Finance  Division  Chief  (047H),  Washington 
Central  Office.  810  Vermont  Avenue,  NW., 
Room  C-50.  Washington,  DC  20420  (202) 
233-3901 
Washington  Veterans  Canteen  Service  Field 
OfBce,  Send  to:  Finance  Division  Chief 
(047H],  VA  Central  Office,  810  Vermont 
Avenue,  NW..  Room  C-50.  Washington,  DC 
20420  (202) 233-3901 
Fiscal  Officer,  Washington  Regional  Office, 
941  North  Capitol  Street,  NE.,  Washington, 
DC  20421  (202)  208-1349 
Jurisdiction  over  all  foreign  countries  or 
overseas  areas  except  Mexico,  American 
Samoa,  Guam,  Midway,  Wake,  the  Trust 
Territory  of  the  Pacific  Islands,  the  Virgin 
Islands,  and  the  Philippines.  Also, 
jurisdiction  over  Prince  George's  and 
Montgomery  Counties  in  Maryland:  Fairfax 
and  Arlington  Counties  and  the  cities  ci 
Alexandria,  Fair&x  and  Fails  Church  in 
Virginia. 

Fiscal  Officer,  Washington  Medical  Center. 
50  Irving  Street,  NW..  Washington,  DC 
20422 (202) 745-8229 

Flcmda 

Fiscal  Officer,  Bay  Pines  Medical  Center, 

National  Cemetery  Area  Office.  Bay  Pines, 

FL  33504 (813) 398-9321 
Fiscal  Officer,  Gainesville  Medical  Center, 

Archer  Road,  Gainesville,  FL  32601  (904) 

376-1611.  ext.  6685 
Jacksonville  Outpatient  Clinic  Substantlon. 

Send  to:  Fiscal  Officer,  VA  Medical  Center, 

1601  SW.  Archer  Road.  Gainesville,  FL 

32602  (904)  374-1611,  ext.  6685 
Jacksonville  VA  Office.  Send  to:  Fiscal 

Officer.  VA  Regional  Office,  144  First 

Avenue,  South,  St  Petersburg.  FL  33731 

(813)  893-3236 
Fiscal  OfBcer,  Lake  aty  Medical  Center.  801 

South  Marion  Street,  Lake  City,  FL  32055 

(904)  755-3016 


Miami  VA  Officer,  Send  to:  Fiscal  Officer, 

VA  Regional  (^Bce,  144  First  Avenue, 

South.  St  Petersburg.  FL  33731  (813)  893- 

3236 
Fiscal  Officer,  Miami  Medical  Center.  1201 

Northwest  16th  Street,  Miami,  FL  33125 

(305)  324-4284 
Orlando  Outpatient  Clinic  Substation,  Send 

to:  Fiscal  Officer,  VA  Medical  Center,  1300 

North  30th  Street,  Tampa,  FL  33612  (813) 

971-4500 
Fiscal  OfficOT,  James  A.  Haley  Veterans' 

Hospital,  13000  Bruce  B.  Downs  Blvd., 

Tampa,  FL  33612  (813)  972-7501 
Riviera  Beach  Outpatient  Clinic  Substation, 

Send  to:  Fiscal  Officer,  VA  Medical  Center, 

1201  Northwest  16th  Street,  Miami,  FL 

33125 (305) 324-4284 
Pensacola  National  Cemetery  Area  Office, 

Send  to:  Fiscal  Officer,  VA  Medical  Center. 

Gul^rt.  MS  39501  (601)  86^1972,  ext 

225 
St  Augustine  National  Cemetery  Area  Office, 

Send  to:  Fiscal  Officer,  VA  Medical  Center, 

Archer  Road,  Gainesville,  FL  32602  (904) 

376-1611,  ext  6685 
Fiscal  Officer,  St.  Petersburg  Regional  Office, 

144  First  Avenue,  South,  St.  Petersburg,  FL 

33612 (813) 893-3236 

Geor^a 

Fiscal  Officer.  Atlanta  Regional  Office,  730 

Peachtree  Street.  NE..  Atlanta,  GA  30365  . 

(404)  347-5008 
Atlanta  Veterans  Canteen  Service  Field 

Office,  Send  to:  Fiscal  Officer,  VA  Medical 

Center,  1670  Claiimont  Road,  Decatur,  GA 

30033  (404)  321-6111 
Atlanta  National  Cemetery  Area  Office,  Send 

to:  Fiscal  Officer,  VA  Medical  Office,  1670 

Clairmont  Road.  Decatur,  GA  30033  (404) 

321-6111 
AtlanU  Field  Office  of  Audit.  Send  to:  Fiscal 

Officer,  VA  Regional  Office,  730  Peachtree 

Street,  NE.  AtlanU,  GA  30301  (404)  347- 

5008 
Fiscal  Officer,  Augusta  Medical  Center, 

Augusta,  GA  30904  (404)  733-4471,  ext 

675/676 
Fiscal  Officer,  VA  Medical  Center.  2460 

Wrightsboro  Road.  Augusta.  GA  30910 

(404)  742-5116 
Fiscal  Officer.  Decatur  Medical  Center,  1670 

Clairmont  Road,  Decatur,  GA  30033  (404) 

321-6111,* ext  6320 
Fiscal  Officer,  Dublin  Medical  Center, 

Dublin.  GA  31021  (912)  272-1210,  ext.  373 
Marietta  National  Cemetery  Area  Office, 

Send  to:  Fiscal  Officer,  VA  Medical  Center, 

1670  Clairmont  Roed,  Decatur,  GA  30033 

(404)  321-«111 

Hawaii 

Fiscal  Officer,  Honolulu  Regional  Office,  P.O. 
Box  50188,  Honolulu,  HI  96850  (808)  541- 
1490  ,,. 

Jurisdiction  over  Islands  of  American 
Samoa,  Guam,  Wake  Midway  and  Trust 
Territory  of  the  Pacific  Islands. 
Honolulu  National  Cemetery  Area  Office, 

Send  to:  Fiscal  Officer,  VA  Regional  Offi&, 

P.O.  Box  50188,  Honolulu,  HI  96850  (808) 

546-2109 


Idaho 

Fiscal  OfBcer,  Boise  Medical  Center,  500 
West  Fort  Street.  Boise.  ID  83702  (208) 
336-5100,  ext.  7312 

Fiscal  Officer,  Boise  Gegional  Office,  Federal 
Bldg.  ft  U.S.  Courthouse.  550  West  Fort 
Street,  Box  044,  Boise,  ID  83724  (208)  334- 
1009 

lUinois 

Alton  National  Cemetery  Area  Office,  Send 

to:  Fiscal  Officer.  VA  Medical  Center,  St 

Louis,  MO  63125  (314)  894-4631 
AMF  O'Hare  Field  Office  of  Audit,  Send  to: 

Fiscal  Officer,  VA  Medical  Center,  Hines, 

IL  60141  (312)  343-7200,  ext.  2481 
Fiscal  Officer,  Qiicago  Medical  Center 

(Lakeside),  33  East  Huron  Street,  Chicago, 

IL  60611  (312)  943-6600 
Fiscal  Officer,  Chicago  Medical  Center  (West 

Side),  820  South  Damen  Avenue,  Chicago, 

IL  60612  (312)  666-6500,  ext.  3338 
Fiscal  Officer,  Chicago  Regional  Office,  536 

South  Clark  Street,  Chicago,  IL  60680  (312) 

886-9417 
Fiscal  Officer,  Danville  Medical  Center,  1900 

E.  Main  Street,  Danville,  IL  61832  (217) 

442-8000 
Danville  National  Cemetery  Area  Office. 

Send  to:  Fiscal  Officer,  VA  Medical  Center. 

1900  E.  Main  Street,  Danville,  IL  61832 

(217)442-8000,  ext.  210 
Fiscal  Officer,  Hines  Medical  Center,  Hines. 

IL  60141  (312)  343-7200,  ext.  2481 
Hines  Marketing  Center,  Send  to:  Fiscal 

Officer,  VA  Supply  Depot,  P.O.  Box  27, 

Hines,  IL  60141  (312)  681-6800 
Fiscal  Officer,  Hines  Supply  Depot,  P.O.  Box 

27,  Hines,  IL  60141  (312)  681-6800 
Fiscal  Officer,  Hines  Data  Processing  Center, 

P.O.  Box  66303,  AMF  O'Hare,  Hines,  IL 

60666  (312)  681-6650 
Fiscal  Officer.  Marion  Medical  Center, 

Marion,  IL  62959  (618)  997-5311 
Mpimd  City  National  Cemetery  Area  Office, 

Send  to:  Fiscal  Officer,  VA  Medical  Center, 

2401  West  Main  Street,  Marion,  IL  62959 

(618)  997-5311 
Fiscal  Officer,  North  Chicago  Medical  Center, 

North  Chicago,  IL  60064  (312)  689-1900 
Quincy  National  Qemetery  Area  Office,  Send 

to:  Fiscal  Officer,  VA  Medical  Center,  Iowa 

aty,  lA  52240  (319)  338-0581,  ext.  304 
Rock  Island  National  Cemetery  Area  Office, 

Send  to:  Fiscal  Officer,  VA  Medical  Center. 

Iowa  City,  lA  52240  (319)  338-0581,  ext 

304 
Springfield  National  Cemetery  Area  Officer, 

Send  to:  Fiscal  Officer,  VA  Medical  Center, 

1900  E.  Main  Street,  Danville,  IL  61832 

(217)  442-8000 

Indiana 

Evansville  Outpatient  Clinic  Substation. 

Send  to:  Fiscal  Officer,  VA  Medical  Center. 

Marion,  IL  62959  (618)  997-5311 
Fiscal  Officer.  Fort  Wayne  Medical  Center, 

1600  Randalia  Drive.  Fort  Wayne.  IN  46805 

(219)  426-5431 
Fiscal  Officer,  Indianapolis  Regional  Office, 

575  North  Pennsylvania  Street, 

Indianapolis,  IN  46204  (317)  269-7840 
Fiscal  Officer,  Indianapolis  Medical  Center, 

1481  West  10th  Street,  Indianapolis,  IN 

46202  (317)  635-7401,  ext.  2363 
Indianapolis  National  Cemetery  Area  Office, 

Send  to:  Fiscal  Officer.  VA  Medical  Center, 
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1481  West  lOth  Street,  Indianapolis,  IN 

46202  (317)  635-7401,  ext  2363 
Fiscal  Officer,  Marion  Medical  Center, 

Marion,  IN  46952  (317)  674-3321,  ext  214 
Marion  National  Cemetery  Area  Office,  Send 

to:  Fiscal  Officer.  VA  Medical  Center, 

Marion,  IN  46952  (317)  674-3321,  ext.  211 
New  Albany  National  Cemetery  Area  Office, 

Send  to:  Fiscal  Officer,  VA  Medical  Center, 

800  2U)m  Avenue,  Louisville,  ICY  40202 

(502)  895-3401 

Iowa 

Fiscal  Officer,  Des  Moines  Regional  Office, 

210  Walnut  Street,  Des  Moines.  lA  50309 

(515)  284-4220 
Fiscal  Officer,  Des  Moines  Medical  Center, 

30th  &  Euclid  Avenue,  Des  Moines,  lA 

50310  (515)  25S-2173 
Fiscal  OfficOT,  Iowa  City  Medical  Center, 

Iowa  aty,  lA  52246  (319)  338-0581.  ext 

7702 
Keokuk  National  Cemetery  Area  Office,  Send 

to:  Fiscal  Officer,  VA  Medical  Center,  Iowa 

aty.  lA  52246  (319)  338-0581,  ext.  7702 
Keokuk  National  Cemetery  Area  Office,  Send 

to:  Fiscal  Officer.  VA  Medical  Center,  Io%ra 

aty,  lA  52246  (319)  338-0581,  ext  7702 

Kansas. 

Ft  Leavenworth  National  Cemetery  Area 

Office.  Send  to:  Fiscal  Officer.  VA  Medical 

Center.  Leavenworth,  KS  66048  (913)  682- 

2000.  ext.  214 
Ft  Scott  National  Cemetery  Area  Office, 

Send  to:  Fiscal  Officer.  VA  Medical  Center, 

Leavenworth.  KS  66048  (913)  682-2000. 

ext.  214 
Leavenworth  National  Cemetery  Area  Office, 

Send  to:  Fiscal  Officer,  VA  Medical  Center, 

Leavenworth,  KS  66048  (913)  682-2000, 

ext  214 
Fiscal  Officer,  Leavenworth  Medical  Center, 

Leavenworth,  KS  66048  (913)  682-2000, 

ext.  214 
Fiscal  Officer,  Topeka  Medical  Center,  2200 

Gage  Blvd.,  Topeka,  KS  66622  (913)  272- 

3111,  ext  521 
Fiscal  Officer,  Wichita  Medical  Center,  5500 

East  Kellogg,  Wichita.  KS  67211  (316)  685- 

2221.  ext  256 
Wichita  Regional  Office,  Send  to:  VA      - 

Medical  Center,  5500  East  Kellogg. 

Wichita,  KS  67211  (316)  685-2111.  exL 

256 

Process  for  VA  service-connected  benefits 
should  also  be  sent  to  the  Wichita  Medical 
Center  rather  than  to  the  Wichita  Regional 
Office. 
Fiscal  Officer,  VA  Regional  Office.  901 

Geoige  Washington  Blvd.,  Wichite.  KS 

67211 (316) 269-6813 

Kentucky 

Danville  National  Cemetery  Area  Office, 
Send  to:  Fiscal  Officer,  VA  Medical  Center, 
Lexington,  KY  40507  (606)  223-4511 

Fiscal  Officer,  KnoxviUe  Medical  Center, 
KnoxviUe,  KY  50138  (515)  842-3101,  ext 
241 

Lebanon  National  Cemetery  Area  Office, 
Send  to:  Fiscal  Officer,  VA  Medical  Center, 
Lexington,  KY  40507  (606)  233-4511 

Lexington  National  Cemetery  Area  Office, 
Send  to:  Fiscal  Officer,  VA  Medical  Center, 
Lexington,  KY  40507  (606)  233-4511 


Fiscal  Officer,  Lexington  Medical  Center, 
Lexington.  KY  40507,  (606)  233-4511 

Fiscal  C^cer,  Louisville  Regional  Office,  600 
Federal  Place,  Louisville,  KY  40202  (502) 
582-6482 

Fiscal  Officer,  Louisville  Medical  Center,  800 
Zom  Avenue,  Louisville,  KY  40202  (502) 
895-3401,  ext  241 

Louisville  National  Cemetery  Area  Office, 
(Zachaiy  Taylor),  Send  to:  Fiscal  Officer, 
VA  Medical  Center,  800  Zom  Avenue, 
Louisville,  KY  40202  (502)  895-3401,  ext 
241 

Louisville  National  Cemetery  Area  Office 
(Cave  Hill),  Send  to:  Fiscal  Officer,  VA 
Medical  Center,  800  Zom  Avenue, 
Louisville,  KY  40202  (502)  895-3401,  ext 
241 

Nancy  National  Cemetery  Area  Office,  Send 
to:  Fiscal  Office,  VA  Medical  Center, 
Lexington,  KY  40507  (606)  233-4511 

Nicholasville  National  Cemetery  Area  Office. 
Send  to:  Fiscal  Officer,  VA  Medical  Center, 
Lexington,  KY  40507  (606)  233-4511 

Penyville  National  Cemetery  Area  Office, 
Send  to:  Fiscal  Officer,  VA  Medical  Center, 
Lexington,  KY  40507  (606)  233-4511 

Louisiana 

Fiscal  Officer,  Alexandria  Medical  Center, 

Alexandria,  LA  71303  (318)  473-0010,  ext 

2281 
Baton  Rouge  National  Cemetery  Area  Office, 

Send  to:  Fiscal  Officer,  VA  Medical  Center. 

1601  Perdido  Street.  New  Orleans,  LA 

70146  (504)  568-0811 
Fiscal  Officer,  New  Orleans  Regional  Office, 

701  Loyola  Avenue,  New  Orleans,  LA 

70133  (504)  589-6604 
Fiscal  Officer,  New  Orleans  Medical  Center. 

1601  Perdido  Street  New  Orleans,  LA 

70146  (504)  568-0811 
Baton  Rouge  National  Cemetery,  220  North 

19th  Street,  Baton  Rouge,  LA  70806  (504) 

389-0788 
Pineville  National  Cemetery  Area  Office, 

Send  to:  Fiscal  Officer,  VA  Medical  Centw, 

Alexandria,  LA  71301  (318)  442-0251 
Fiscal  Officer,  Shreveport  Medical  Center, 

510  East  Stoner  Avenue,  Shreveport,  LA 

71101  (318)  221-6411,  ext  722 
Shreveport  VA  Office,  Send  to:  Fiscal  Officer, 

VA  Regional  Officer,  701  Loyola  Avenue, 

New  Orleans.  LA  70113  (504)  589-6604 
Port  Hudson  (21achary)  National  Cemetery 

Area  Office,  Send  to:  Fiscal  Officer,  VA 

Medical  Center.  1601  Perdido  Street,  New 

Orieans.  LA  70146  (504)  568-0811 

Maine 

Portland  VA  Office,  Send  to:  Fiscal  Officer, 
'  VA  Center  Togus,  ME  04330  (207)  623- 

8411 
Fiscal  Officer,  Togus  Medical  ft  Regional 

Office  Center,  Togus,  ME  04330  (207)  623- 

8411 
Togus  National  Cemetery  Area  Office,  Send 

to:  Fiscal  Officer.  VA  Center,  Togus.  ME 

04330  (207)  623-8411 

Maiyiand 

Annapolis  National  Cemetery  Area  Office, 
Send  to:  Fiscal  Officer,  VA  Medical  Center, 
3900  Loch  Raven  Blvd.,  Baltimore,  MD 
21218  (301)  467-9932.  ext  5281/5282 


Fiscal  Officer,  Baltimore  Regional  Office, 
Federal  Bldg..  31  Hopkins  Plaza.  Baltimore, 
MD  21201  (301)  962-4410 
Jurisdiction  does  not  include  Prince 

George's  and  Montgomery  Counties  which 

are  included  under  the  Washington,  DC 

Regional  Office 

Baltimrae  Outpatient  Clinic,  Send  to:  Fiscal 
Officer,  VA  Medical  Center,  39090  Loch 
Raven  Blvd..  Baltimore,  MD  21218  (301) 
467-9932,  ext.  5281/5282 

Fiscal  Officer,  Baltimore  Medical  Center, 
3900  Loch  Raven  Blvd..  Baltimore,  MD 
21218  (301)  467-9932,  ext.  5281/5282 

Baltimore  National  Cemetery  Area  Office 
(Loudon  Park),  Send  to:  fiscal  Officer,  VA 
Medical  Center,  3900  Loch  Raven  Blvd., 
Baltimore,  MD  21218  (301)  467-9932.  ext 
5281/5282 

Fiscal  Officer,  Fort  Howard  Medical  Center, 
Fort  Howard.  MD  21052  (301)  687-8768, 
ext.  328 

Hyattsville  Field  Office  of  Audit,  Send  to: 
Fiscal  Division  Chief  (047H),  VA  Central 
Office,  Room  C-50,  810  Vermont  Avenue, 
Washington.  DC  20420  (202)  389-3901 

Fiscal  Officer,  Perry  Point  Medical  Center, 
Perry  Point,  MD  21902  (301)  642-2411,  ext 
5224/5225 

Massachusetts 

Fiscal  Officer,  Bedford  Medical  Center,  200 
Springs  Road,  Bedfc^  MA  01730  (617) 
275-75000 

Fiscal  Officer.  Boston  Regional  Office,  John 
F.  Kennedy  Bldg.,  Room  400C,  Government 
Center,  Boston,  MA  (617)  565-2616 
Jurisdiction  over  certain  towns  in  Bristol 

and  Plymouth  Counties  and  the  counties  of 

Barnstable,  Dukes  and  Nantucket  is  allocated 

to  the  Providence,  Rhode  Island  Regional 

Office. 

Boston  Outpatient  Clinic,  Send  to:  Fiscal 
Officer,  VA  Medical  Center,  150  South 
Huntington  Avenue,  Boston,  MA  02130 
(617)  232-9500,  ext.  427/420 

Fiscal  Officer,  Boston  Medical  Center,  150 
South  Huntington  Avenue,  Boston,  MA 
02130  (617)  232-9500.  ext  427/420 

Bourne  National  Cemetery  Area  Office,  Send 
to:  Fiscal  Officer,  VA  Medical  Center, 
Brockton,  MA  02401  (617)  583-4500,  ext 
266 

Fiscal  Officer,  Brockton  Medical  Centar, 
Brockton,  MA  02401  (617)  583-4500,  ext 
266 

Lowell  Outpatient  Clinic  Substation,  Send  to: 
Fis^  Officer,  VA  Medical  Center,  150 
South  Huntington  Avenue,  Boston,  MA 
02130  (617)  322-9500,  ext.  427/420 

New  Bedford  Outpatient  Clinic  Substation, 
Send  to:  Fiscal  Officer,  VA  Medical  Center, 
Providence,  RI 02908  (401)  273-7100 

Fiscal  Officer,  Northampton  Medical  Center, 
Ncuthampton,  MA  01060  (413)  584-4O40 

Springfield  Outpatient  Clinic  Substation, 
Send  to:  Fiscal  Officer,  VA  Medical  Centar, 
Nmthampton,  MA  01060  (413)  584-4040 

Springfield  VA  Office,  Send  to:  Fiscal 
Officer,  VA  Regional  Office,  John  F. 
Kennedy  Bldg.,  Room  400C.  Government 
Center.  Boston,  MA  02203  (617)  565-2616 

Fiscal  Officer,  West  Roxbury  Medical  Centar, 
1400  Veterans  of  Foreign  Wars  Parkway, 
West  Roxbury.  MA  02132,  (617)  323-7700. 
ext.  5650 
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Worcestn  Outoatient  Clinic  Substation.  Send 
to:  Piacal  Officer,  VA  Medical  Center,  1400 
Veterans  of  Foreign  Wars  Parkway,  West 
I^oxbury,  MA  02132  (617)  322-7700.  ext 
5650 

Michigan 

Fiscal  OfBcar,  Allen  Park  Medical  Center, 

Allen  Park.  MI  48101  (313)  562-6000,  ext 

535 
Fiscal  Officer,  Ann  Arbor  Medical  Center, 

2215  Fuller  Road.  Ann  Arbor.  MI  48105 

(313)  769-7100.  ext.  288/289 
Fiscal  Officer,  Battle  Creek  Medical  Center, 

Battle  Creek.  MI  49016  (616)  966-5600.  ext 

3566 
Gtand  Rapids  Outpatient  Clinic  Substation, 

Send  to:  Fiscal  Officer,  VA  Medical  Center, 

Battle  Creek.  MI  49016  (616)  966-5600,  ext 

3566 
Fiscal  Officer.  Detroit  Regional  Office.  477 

Michigan  Avenue.  Detroit.  MI  48226  (313) 

226-4190 
Fiscal  Officer.  Iron  Mountain  Medical  Center, 

Iron  Mountain.  MI  49801  (906)  774-3300. 

ext  308 
Fiscal  Officer.  Saginaw  Medical  Center.  1500 

Weiss  Street  S^inaw,  MI  48602  (517) 

793-2340.  ext.  3061 

Minnesota 

Fiscal  Officer.  Minneapolis  Medical  Canter, 

54th  k  48th  Avenue,  South  MinneafKilis. 

MN  55417  (812)  725-6767,  ext.  6311 
Fiscal  Officer,  St.  Cloud  Medical  Center,  St 

Qoud.  MN  56301  (612)  252-1600.  ext.  411 
Fiscal  Officer.  St.  Paul  Center  (Regional 

Office).  Federal  Building.  FT.  Snelling.  St 

Paul,  MN  55111  (612)  725-4075 
Fiscal  Officer.  VA  Medical  Center,  One 

Veterans  Drive,  Miimeapolis,  MN  55417 

(612)  725-2150 

Jurisdiction  over  the  counties  of  Beckn, 
Beltrami,  Qay,  Clearwater,  Kittson,  Lake  of 
the  Woods.  Mahnomen,  Marshall,  Norman, 
Otter  Tail,  Pennington,  Polk,  Red  Lake. 
Roseau  and  Wilkin  is  allocated  to  the  Fargo, 
North  Dakota  Center. 

St  Paul  National  Cemetery  Area  Office,  Send 
to:  VA  Medical  Center,  54th  ft  48th 
Avenue,  South,  Minneapolis.  MN  55417 
(612)  725-6767.  ext.  6311 

St  Paul  Data  Processing  Center,  Send  to: 
Fiscal  Officer.  VA  Center,  Federal 
Building,  Ft.  Snelling,  St  Paul,  MN  55111 
(612)  725-3075 

St  Paul  Outpatient  Clinic,  Send  to:  Fiscal 
Officer,  VA  Medical  Center.  54th  ft  48th 
Avenue,  Minneapolis,  MN  55111  (612) 
725-6767.  ext  6311 

Mississippi 

Biloxi  National  Cemetery  Area  Office,  Send 

to:  Fiscal  Officer.  VA  Medical  Center, 

Biloxi.  MS  39531  (601)  863-1972,  ext  225 
Fiscal  Officer.  Biloxi  Medical  Center,  Biloxi. 

MS  39531  (601)  863-1972,  ext.  225 
Corrinth  National  Cemetery  Area  Office, 

Send  to:  Fiscal  Officer,  VA  Medical  Center, 

1030  )efferson  Avenue,  Memphis,  TN 

38104  (901)  523-8990 
Fiscal  Officer,  Gul^rt  Medical  Center, 

Gul^xjrt.  MS  39601  (601)  863-1972.  ext 

225 
Fiscal  Officer,  Jackson  Medical  Center,  1500 

East  Woodrow  Wilson  Drive,  Jackson,  MS 

39216  (601)  362-4471.  ext  1281 


Fiscal  Officer,  VA  Regional  Office.  Federal 

Building.  100  W.  Capitol  St,  Suite  307. 

Jackson.  MS  39269  (601)  965-4853  . 
Natchez  National  Cemetary,  Send  to:  Fiscal 

Officer,  VA  Medical  Center.  1500  B. 

Woodrow  Wilson  Dr.,  Jackson.  MS  39216  ' 

(601)  362-4471.  ext.  1281 

Process  for  VA  service-connected  benefits 
should  also  be  sent  to  the  Jackson  Medical 
Center  rather  than  to  the  Jackson  Regional 
Office. 

Missouri 

Fiscal  Officer,  Columbia  Medical  Center.  800 

Stadium  Road.  Columbia.  MO  62501  (314) 

443-2511 
Jefferson  City  National  Cemetary  Area  Office, 

Send  to:  Fiscal  Officer.  VA  Medical  Center, 

800  Stadium  Road,  Columbia,  MO  65201 

(314)  443-2511.  ext.  6050 
Fiscal  Officer,  Kansas  City  Medical  Center, 

4801  Linwood  Blvd..  Kansas  Qty.  MO 

64128  (816)  861-4700,  ext.  214 
Fiscal  Officer,  Poplar  Bluff  Medical  Center, 

Poplar  Bluff.  MO  63901  (314)  686-4151 
St  Louis  National  Cemetary  Area  Office, 

Send  to:  Fiscal  Officer,  VA  Medical  Center. 

St  Louis.  MO  63125  (314)  894-4931 
Fiscal  Officer,  St.  Louis  Regional  Office.  1520 

Market  Street.  St  Louis.  MO  63103  (314) 

539-3112 
Fiscal  Officer,  VA  Medical  Center,  1500  N. 

Westwood  Blvd..  Poplar  Bluff,  MO  63901 

(314)  686-4151,  ext.  265 
St  Louis  Veterans  Canteen  Service  Field 

Office,  Send  to:  Fiscal  Officer,  VA  Medical 

Center,  St.  Louis,  MO  63125  (314)  894- 

4631 
Fiscal  Officer,  St  Louis  Medical  Center,  St. 

Louis.  MO  63125  (314)  894-4631 
St  Louis  Records  Processing  Center,  Send  to: 

Fiscal  Officer,  VA  Regional  Office,  1520 

Market  Street,  St  Louis,  MO  63103  (314) 

539-3112 
Springfield  National  Cemetary  Area  Office, 

Send  to:  Fiscal  Officer.  VA  Medical  Center, 

FayetteviUe,  AR  72701  (501)  443-4301 

Montana 

Fiscal  Officer,  Fort  Harrison  Medical  ft 

Regional  Office  Center,  Fort  Harrison.  MT 

59636  (406)  442-6410 
Fiscal  Officer.  Miles  City  Medical  Center,  210 

N.  Broadwell,  Miles  City,  MT  59301  (406) 

232-3060 

Nebmska  .    .  ^ 

Fiscal  Officer.  Grand  Island  Medical  Center, 

2201  N.  Broadwell.  Grand  Island,  NE 

68801  (308)  382-3660,  ext.  244 
Fiscal  Officer,  Lincoln  Regional  Office,  100 

Centennial  Mall  North.  Linooln,  NE  68510 

(402)  437-5041 
Fiscal  Officer,  Lincoln  Medical  Center,  600 

South  70th  Street,  Lincoln,  NE  68510  (402) 

489-3802,  ext.  332 
Maxwell  National  Cemetary  Area  Office, 

Send  to:  Fiscal  Officer,  VA  Medical  Center, 

Grand  Island,  NE  68801  (308)  382-3660. 

ext.  244 
Fiscal  Officer,  Omaha  Medical  Center,  4101 

Woolworth  Avenue,  Omaha,  NE  (402)  346- 

8800,  ext  4538 

Nevada 

Las  Vegas  Outpatient  Clinic.  Send  to:  Fiscal 
Officer,  VA  Medical  Center,  100  Locust 


Street.  Reno,  NV  89250  (702)  786-7200. 
ext  244 
Fiscal  Officer.  Reno  Regional  Office.  1201 
Terminal  Way.  Reno,  NV  (702)  784-5637 

Jurisdiction  over  the  following  counties  in 
California:  Alpine,  Lassen.  Modoc  and  Mono. 

Fiscal  Officer,  Reno  Medical  Center,  1000 
Locust  Street,  Reno.  NV  89520  (702)  786- 
7200,  ext.  244 

Henderson  Outpatient  Clinic,  Send  to:  Fiscal 
Officer,  VA  Medical  Center.  1000  Locust 
Street,  Reno,  NV  89520  (702)  786-7200. 
ext  244 

New  Hampshin 

Fiscal  Officer,  Manchester  Regional  Office, 

275  Chestnut  Street,  Manchester,  NH 

03103 (603) 666-7638 
Fiscal  Officer,  Manchester  Medical  Center, 

718  Smyth  Road,  Manchester,  NH  03104 

(603)  624-4366 

New  Jersey 

Beverly  National  Cemetary  Area  Office,  Send 
to:  Fiscal  Officer,  VA  Medical  Center, 
University  ft  Woodland  Avenues, 
Philadelphia,  PA  19104  (215)  382-2400, 
ext  291/292 

Fiscal  Officer,  East  Orange  Medical  Center. 
Tremont  Avenue  ft  So.  Center  Street,  East  . 
Orange,  NJ  07019  (201)  676-1000,  ext 
1771 

Fiscal  Officer,  Lyons  Medical  Center,  Lyons. 
N)  07939  (201)  647-0180.  ext.  4302 

Newark  Outpatient  Clinic,  Send  to:  Fiscal 
Officer,  VA  Medical  Center.  Tremont 
Avenue  ft  So.  Center  Street,  East  Orange, 
NJ  07019  (201)  676-1000,  ext.  125 

Fiscal  Officer.  Newark  Regional  Office,  20 
Washington  Place.  Newarii  NJ  07102  (201) 
645-3507 

Salem  National  Cemetery  Area  Office,  Send 
to:  Fiscal  Officer,  VA  Center,  1601 
Kirkwood  Highway.  Wilmington,  DE  19805 
(302) 994-2511 

Fiscal  Officer,  Somerville  Supply  Depot. 
Somerville,  NJ  06876  (210)  725-2540 

New  Mexico 

Fiscal  Officer,  Albuquerque  Regional  Office, 
506  Gold  Avenue,  SW.,  Albuquerque.  NM 
87102 (505) 766-2204 

Fiscal  Officer.  Albuquerque  Medical  Center. 
2100  Ridgecrest  Drive.  SE.,  Albuquerque, 
NM  87108  (505)  265-1711 

Santa  Fe  National  Cemetery  Area  Office, 
Send  to:  Fiscal  Officer,  VA  Medical  Center, 
2100  Ridgecrest  Drive,  SE.,  Albuquerque, 
NM  87108  (505)  265-1711,  ext.  2214 

New  York 

Fiscal  Officer,  Albany  Medical  Center,  113 

Holland  Ave.,  Albany,  NY  12202  (518) 

462-3311,  ext.  355 
Fiscal  Officer,  VA  Medical  Center,  800  Irving 

Center,  Syracuse,  NY  13210  (315)  476- 

7461,  ext.  2358 
Albany  VA  Office.  Send  to:  Fiscal  Officer.  VA 

Regional  Office,  252  Seventh  Avenue  ft 

24th  Street,  New  York.  NY  10001  (211) 

620-6293 
Fiscal  Officer,  Batavia  Medical  Center, 

Redfield  Parkway,  Batavia,  NY  14020  (716) 

345-7500.  ext.  215 
Fiscal  Officer.  Bath  Medical  Center.  Bath.  NY 

14810  (607)  776-2111.  ext  1502 
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Fiscal  OffioBT,  Bronx  Medical  Center,  140  W. 
Kings  Bridge  Road,  Bronx,  NY  10408  (212) 
584-9000,  ext.  1502/1717 
Fiscal  Officer,  Brooklyn  Medical  Crater,  800 
Poly  Place,  Brooklyn,  NY  11209  (718)  630- 

3542 
Brooklyn  National  Cemetery  Area  Office; 

Fiscal  Officer.  VA  Medical  Center,  800 

Poly  Place,  Brooklyn,  NY  11209  (718)  630- 

3541 
Brooklyn  Outpatient  Qinic,  Send  to;  Fiscal 

Officer,  VA  Medical  Center,  800  Poly 

Place.  Brooklyn,  NY  11209  (718)  630-3542 
Fiscal  Officer,  Buffalo  Regional  Office,  111 

West  Huron  Street,  Buffalo,  NY  14202 

(716)  846-5251 
Brooklyn  Outpatient  Clinic,  Send  to:  Fiscal 

Officer,  VA  Medical  Center,  800  Poly 

Place,  Brooklyn,  NY  11209  (718)  630-3542 
Fiscal  Officer,  Buffalo  Regional  Office,  111 

West  Huron  Street,  Buffalo,  NY  14202 

(716)  846-5251 

Jurisdiction  over  all  counties  in  New  York 
not  listed  under  the  New  York  Regional 
Office. 
Fiscal  Officer,  Bufblo  Medical  Center,  3495 

Bailey  Avenue,  Buffalo,  NY  14215  (716) 

862-3335/(716)  834-9200,  ext  3335 
Calverton  National  Cemetery  Area  Office. 

Send  to:  Fiscal  Office,  VA  Medical  Center, 

Northport  NY  11768  (516)  261-4400,  ext 

7101/7103 
Fiscal  Officer,  Canandaigua  Medical  Center, 

Canandaigua,  NY  14424  (716)  394-2000, 

ext  3368 
Fiscal  Officer,  Castle  Point  Medical  Center, 

Castle  Point,  NY  12511  (914)  882-5404      • 
Elmira  National  Cemetery  Area  Office.  Send 

to:  Fiscal  Officer.  VA  Medical  Center,  Bath, 

NY  14810  (607) 776-2111 
FaimiQgdale  National  Cemetery  Ar«a  Office, 

Send  to:  Fiscal  Officer,  VA  Medical  Center, 

Northport.  NY  11768  (516)  261-4400,  ext 

2462/2463 
Fiscal  Officer,  Montrose  Medical  Center, 

Montrose.  NY  10548  (914)  737-4400,  ext 

2463 
Fiscal  Officer,  New  York  Medical  Center, 

First  Avenue  at  East  24th  Street,  New  York, 

NY  10010 (212) 686-7320 
New  Y(H-k  Outpatient  Clinic,  Send  to:  Fiscal 

Officer,  VA  Medical  Center,  First  Avenue 

at  East  24th  Street.  New  York.  NY  10010 

(212)  686-7320 
New  York  Prosthetics  Center,  Send  to:  fiscal 

Officer,  VA  Regional  Office.  252  Seventh 

Avenue.  New  York.  NY  10001  (212)  620- 

6293 
Fiscal  Officer.  New  York  Regional  Office.  252 

Seventh  Avenue  at  24th  Street,  New  York, 

NY  10001  (212) 620-6293 

Jurisdication  over  the  following  counties  in 
New  York:  Albany,  Bronx.  Clinton.        ,  ,  ^ 
Columbia.  Delaware.  Dutchess.  Essex. 
Franklin,  Fulton.  Greene.  Hamilton.  Kings. 
Montgomery.  Nassau,  New  York,  Orange, 
Otsego.  Putnam.  Queens,  Rensselaer, 
Richmond,  Rockland.  Saratoga.  Schenectady, 
Schharie.  Suffolk.  Sullivan.  Ulstger.  Warren, 
Washington  and  Weschester. 
New  York  Veterans  Canteen  Service  Field 

Office.  Send  to:  Fiscal  Officer,  VA  Medical 

Center,  First  Avenue  at  East  24th  Street. 

New  York.  NY  10010  (212)  686-7320 


Fiscal  Officer.  Northport  Medical  Center. 
Northport,  NY  11768  (516)  261-4400,  ext 
2462/2463 

Rochester  VA  Office,  Send  to:  Fiscal  Officer, 
VA  Regional  Office,  111  West  Huron 
Street,  Bu^o.  NY  14202  (716)846-5251 

Rochester  Outpatient  Qinic  Substation,  Send 
to:  Fiscal  Officer.  VA  Medical  Center, 
Batevia.  NY  14020  (716)  343-7500.  ext.  21S 

Fiscal  Officer,  Syiac\ise  Medical  Center, 
Irving  Avenue  &  University  Place, 
Syracuse,  NY  13210  (315)  476-7461 

Syracuse  VA  Office,  Send  to:  Fiscal  Officer, 
VA  Regional  office.  111  West  Huron  Street, 
Bufhlo,  NY  14202  (716)  846-5251 

North  Carolina 

Fiscal  Officer,  Asheville  Medical  Canter, 

1100  Tunnel  Road.  Asheville,  NC  28801 

(704)  298-7911.  ext.  5616 
Fiscal  Officer.  Durham  Medical  Center.  508 

Fulton  Street.  Durham.  NC  27705  (919) 

671-6913 
Fiscal  Officer.  Fayetteville  Medical  Center. 

2300  Ramsey  Street.  Fayetteville,  NC  28301 

(919)  488-2120 
New  Bern  National  Cemetery  Area  Office, 

Send  to:  Fiscal  Officer,  VA  Medical  Center, 

2300  Ramsey  Street,  Fayetteville.  NC  28301 

(191(  488-2120 
Raleigh  National  Cemetery  Area  Office,  Send 

to:  Fiscal  Officer.  VA  Medical  Center.  508 

Fulton  Street.  Ehirham,  NC  27705  (919) 

286-0411.  ext  6469 
Fiscal  Officer,  Salisbury  Medical  Center. 

Salisbury,  NC  28144  (704)  636-2351 
Salisbury  National  Cemetery  Area  Office, 

Send  to:  Fiscal  Officer.  VA  Medical  Center. 

Salisbury,  NC  28144  (704)  636-2351 
Wilmington  National  Cemetery  Area  Office, 

Send  to:  Fiscal  Officer,  VA  Medical  Center. 

2300  Ramsey  Street.  Fayetteville.  NC  28301 

(919)  488-2120 
Fiscal  Officer.  Winston-Salem  Regional 

Office,  251  North  Main  Street,  Winston- 
Salem.  NC  27102  (919)  761-3513 
Winston-Salem  Outpatient  Regional  Office, 

Send  to:  Fiscal  Officer,  VA  Medical  Coiter, 

Salubury,  NC  28144  (704)  636-2351 

North  Dakota 

Fiscal  Officer.  Fargo  Medical  and  Regional 
Office  Center.  21st  &  Elm.  Fargo.  ND  58102 
(701)  232-3241,  ext.  249 
See  listing  under  the  St.  Paul,  Miimesota 

Center  for  the  names  of  the  counties  in 

Miimesota  which  come  under  the 

jurisdiction  of  the  Fargo,  North  Dakota 

Center. 

Ohio 

Fiscal  Officer,  Chillicothe  Medical  Center, 

17273  State  Route  104,  Chillicothe,  OH 

45601  (614)  773-1141,  ext.  203 
Fiscal  Officer,  Cincinnati  Medical  Center, 

3200  Vine  Street.  Cincinnati,  OH  45220 

(513)  550-5040,  ext  4113 
Fiscal  Officer,  VA  Medical  Center.  2090 

Kenny  Road,  Columbus,  OH  43221  (614) 

469-6712 
Cincinnati  VA  Office.  Send  to:  Fiscal  Officer. 

VA  Regional  Office.  1240  East  Ninth  Street 

aeveland.  OH  44199  (216)  522-3540 
Fiscal  Officer,  Cleveland  Regional  Office, 

1240  East  Ninth  Street,  Qeveland,  OH 

44109  (216)  522-3540 


Fiscal  Officer,  Qeveland  Medical  Center. 

10,000  Brecksville  Rd,  Brecksville,  OH 

44141  (216)  526-3030,  ext  7170 
Fiscal  Officer.  Columbus  Outpatient  Clinic, 

456  Clinic  Drive,  Columbus,  OH  43210 

(614)  469-6712 
Columbus  VA  Office.  Send  to:  Fiscal  Officer. 

VA  Ri^onal  Office,  1240  East  Ninth  Street, 

Qeveland.  OH  44199  (216)  522-3540 
Dayton  National  Cemetery  Area  Office,  Send 

to:  Fiscal  Officer.  VA  Medical  Center. 

Dayton.  OH  45248  (513)  268-6511.  ext 

262-2157 
Fiscal  Officer,  VA  Medical  Center,  4100  W. 

Third  Street.  Dayton,  OH  45428  (513)  262- 

2157 

Oklahoma 

Fort  Gibson  National  Cemetery  Area  Office, 
Fiscal  Officer,  VA  Medical  Center. 
Memorial  Station.  Honor  Heights  Drive, 
Muskogee.  OK  74401  (918)  683-3261.  ext 
392 

Fiscal  Officer.  Muskogee  Regional  Office,  125 
South  Main  Street.  Muskogee.  OK  74401 
(918)687-2169 

Fiscal  Officer,  Muskogee  Medical  Center, 
Memorial  Station.  Honor  Heights  Drive, 
Muskogee,  OK  74401  (918)  683-3261,  ext 
392 

Fiscal  Officer.  Oklahoma  Qty  Medical 
Center,  921  Northeast  13th  Street 
Oklahoma  Qty,  OK  73104  (405)  272-9876, 
ext  500 

Oklahoma  City  VA  Office,  Send  to:  Fiscal 
Officer,  VA  Regional  Office.  125  South 
Main  St,  Muskogee.  OK  74401  (908)  687- 
2169 

Oregon 

Portland  National  Cemetery  Area  Office. 

Send  to:  Fiscal  Officer.  VA  Medical  Center, 

3710  SW  U.S.  Veterans  Hospital  Road, 

Portland,  OR  97201  (503)  220-8262,  ext 

6948 
Fiscal  Officer.  Portland  Regional  Office,  1220 

SW  3id  Avenue,  Portland.  OR  97204  (503) 

221-2521 
Fiscal  Officer,  Portland  Medical  Center.  3710 

SW  U.S.  Veterans  Hospital  Road,  Portland. 

OR  97201  (503)  220-8262,  ext.  6948 
Portland  Outpatient  Clinic,  Send  to:  Fiscal 

Officer.  VA  Medical  Center,  3710  SW  U.S. 

Veterans  Hospiul  Road,  Portland.  OR 

97210  (503)  222-9221.  ext  6984 
Fiscal  Officer.  VA  Medical  Center.  Garden 

Valley  Blvd..  Rosebuig.  OR  97470  (503) 

440-1000  ext  4261 
Roseburg  National  Cemetery  Area  Office, 

Send  to:  Fiscal  Officer,  VA  Medical  Center, 

Garden  Valley  Blvd..  Roseburg.  OR  97470 

(503)672-4411 
Fiscal  Officer,  White  Qty  Domiciliary,  White 

Qty.  OR  97501  (503)  826-2111.  ext.  241 
White  Qty  National  Cemetery  Area.  Send  to: 

Fiscal  Officer.  VA  Office  Domiciliary, 

White  Qty,  OR  97503  (503)  826-2111,  ext 

241 

Pennsylvania 

Fiscal  Officer,  Altoona  Medical  Center. 

Altoona,  PA  16603  (814)  943-8164.  ext 

7046 
Aimville  National  Cemetery  Area  Office, 

Send  to:  Fiscal  Officer.  VA  Medical  Center. 

Lebanon,  PA  17042  (717)  272-6621.  ext 

229 
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Fiscal  OfBcer.  VA  Medical  Center,  Butler,  PA 

16001  (412)  287-4781.  ext  4505 
Fiscal  Officer.  Coatsville  Medical  Canter, 

Coalsville,  PA  19320  (215)  384-7711,  ext 

342 
Fiscal  OfBcer.  Erie  Medical  Center.  135  East 

38th  Street.  Erie,  PA  16501  (814)  868-8661 
Harrisburg  Outpatient  Clinic  Substation, 

Fiscal  Officer,  VA  Medical  Center, 

Lebanon,  PA  17042  (717)  272-6621,  ext 

229 
Fiscal  Officer,  Lebanon  Medical  Canter, 

Lebanon.  PA  17042  (717)  272-6621,  ext 

229 
~^Tiscal  Officer,  Philadelphia  Center.  (Regional 

Office).  P.O.  Box  8079.  Philadelphia.  PA 

19101 (215) 951-5321 

Jurisdiction  over  the  following  counties  in 
Pennsylvania:  Adams,  Berks,  Bradford, 
Bucks.  Cameron.  Carbon,  Centre,  Chester, 
Clinton,  Columbia,  Cumberland,  Dauphin, 
Delaware.  Franklin,  ]uniata,  Lackawanna, 
Lancaster,  Lebanon,  Lehigh,  Luzerne, 
Lycoming,  Mifflin.  Monore,  Montgomery, 
Monroe,  Montour,  Northampton, 
Northumberland,  Perry.  Philadelphia,  Pike, 
Potter,  Schuylkill,  Snyder,  Sullivan, 
Susquehanna.  Tioga,  Union,  Wayne, 
Wyoming  and  York. 
Philadelphia  Data  Processing  Center,  Send  to: 

Fiscal  Officer,  VA  Medical  Center,  P.  O. 

Box  13399,  Philadelphia,  PA  19101  (215) 

951-5321 
Philadelphia  National  Cemetery  Area  Office, 

Send  to:  Fiscal  Officer,  VA  Medical  Center, 

University  ft  Woodland  Avenues. 

Philadelphia.  PA  19104  (215)  951-5321 
Fiscal  Officer.  VA  Medical  Center.  University 

ft  Woodland  Avenues,  Philadelphia,  PA 

19104(215)951-5321 
Fiscal  Officer,  Pittsburgh  Regional  Office, 

1000  Liberty  Avenue,  Pittsburgh,  PA  15222 

(412)  644-4394 

Jurisdiction  over  all  of  the  counties  in 
Peimsylvania  that  are  not  listed  under  the 
Philadelphia  Center  (Regional  office)  and 
furisdiction  over  the  following  counties  in 
West  Virginia:  Brooke,  Hancock,  Marshall 
and  Ohio. 
Fiscal  Officer.  Pittsburgh  Medical  Center, 

Highland  Drive,  Pittsburgh,  PA  15206  (412) 

363-4900,  ext.  4235 
Fiscal  Officer,  Pittsburgh  Medical  Center, 

University  Drive  C,  Pittsburgh,  PA  15240 

(412)  683-3000.  ext.  675 
Fiscal  Officer,  Wilkes-Barre  Medical  Center, 

1111  East  End  Blvd..  Wilkes-Barre,  PA 

18711  (717)  824-3521,  exL  7211 

Philippines 

Manila  Regional  Office  Outpatient  Clinic  and 
Manila  Regional  Office  Center 

For  either  of  the  above,  send  to: 
Director,  Def)artment  of  Veterans  A&irs, 
APO,  San  Francisco.  CA  96528  011-632- 
521-7116,  ext  2560 

PkjertoAico 

Raymon  National  Cemetery  Area  Office,  Send 
to:  Fiscal  Officer,  VA  Center,  GPO,  Box 
4867,  San  )uan,  PR  00936  (890)  766-5115 

Hato  Regional  Office,  GPO  Box  4867,  San 
Juan,  PR  00936  (809)  766-5115 

Mayaguez  Outpatient  Clinic  Substation,  Send 
to:  Fiscal  Officer,  VA  Center.  GPO,  Box 
4867,  San  Juan.  PR  00936  (809)  763-0275 


Rio  Piedras  Medical  and  Regional  Office 
Center,  Send  to:  Fiscal  Officer,  VA  Center, 
GPO,  Box  4867,  San  Juan,  PR  00936  (809) 
758-7575  ext.  4953 

Fiscal  Officer,  VA  Medical  Center,  One 
Veterans  Plaza,  San  Juan.  PR  00927-5800, 
(809)  766-5365/(809)  766-5953 

Rhode  Island  -     ' 

Fiscal  Officer,  Providence  Regional  Office, 

321  South  Main  Street,  Providence  RI 

02903 (401) 528-4439 

Jurisdiction  over  the  following  towns  and 
counties  in  Massachusetts:  all  towns  in 
Bristol  County  except  Mansfield  and  Easton, 
the  towns  of  Lakeville,  Middleboro,  Carver, 
Rochester,  Mattapoisett,  Marion  and 
Wareham  in  Plymouth  County;  and  thft 
counties  of  Dukes,  Nantucket  and  Barnstable. 
Fiscal  Officer.  Providence  Medical  Center, 

Davis  Park,  Providence,  RI  02908  (401) 

475-3019 

South  Carolina 

Beaufort  National  Cemetery  Area  Office, 

Send  to:  Fiscal  Officer,  VA  Medical  Center. 

109  Bee  Street,  Charleston,  SC  29403  (803) 

577-5011, ext  222 
Fiscal  Officer,  Charleston  Medical  Center, 

109  Bee  Street,  Charleston,  SC  29403  (803) 

577-5011, ext  222 
Fiscal  Officer.  Columbia  Regional  Office, 

1801  Assembly  Street,  Columbia.  SC  29201 

(803)  765-5210 
Fiscal  Officer,  Columbia  Medical  Center, 

Columbia,  SC  29201  (803)  776-4000,  ext 

150 
Florence  National  Cemetery  Area  Office, 

Send  to:  Fiscal  Officer.  VA  Medical  Center, 

Columbia,  SC  29201  (803)  776-4000,  ext 

149 
Greenville  Outpatient  Clinic  Substation, 

Send  to:  Fiscal  Officer,  VA  Medical  Center, 

Columbia.  SC  29201  (803)  776-4000,  ext 

149 

South  Dakota 

Fort  Meade  National  Cemetery  Area  Office, 
Send  to:  Fiscal  Officer,  VA  Medical  Center, 
Fort  Meade,  SD  57741  (605)  347-2511,  ext 
272 

Fiscal  Officer,  VA  Medical  Center,  Fort 
Meade,  SD  57741  (605)  347-2511,  ext  272 

Hot  Springs  National  Cemetery  Area  Office, 
Fiscal  Officer,  VA  Medical  Center,  Hot 
Springs.  SD  57747  (605)  745-4101,  ext  246 

Fiscal  Officer,  Hot  Springs  Medical  Center, 
Hot  Springs,  SD  57747  (605)  745-4101 

Fiscal  Officer,  Sioux  Falls  Medical  and 
Regional  Office  Center.  P.O.  Box  5046, 
Sioux  Falls,  SD  57117  (605)  333-6823 

Tennessee  ,".-'.  i 

Chattanooga  Outpatient  Clinic  Substation, 
Send  to:  Fiscal  Officer,  VA  Medical  Centn, 
1310  24th  Avenue,  South,  Nashville,  TN 
37203 (615) 327-4651 

Chattanooga  National  Cemetery  Area  Office, 
Send  to:  Fiscal  Officer,  VA  Medical  Center, 
Murfreesboro.  TN  37123  (615)  893-1360 

Knoxville  National  Cemetery  Area  Office, 
Send  to:  Fiscal  Officer,  VA  Medical  Center, 
Mountain  HcHne,  TN  37684  (615)  926- 
1171,  ext  7601 

Knoxville  Outpatient  Clinic  Substation,  Send 
to:  Fiscal  Officer,  VA  Medical  Center,  1320 


24th  Avenue,  South,  Nashville,  TN  37203 

(615)  327-4651 ,  ext.  553 
Madison  National  Cemetery  Area  Office, 

Send  to:  Fiscal  Officer.  VA  Medical  Center, 

1320  24th  Avenue,  South,  Nashville,  TN 

37203  (615)  327-4651.  ext.  553 
Fiscal  Officer.  Memphis  Medical  Center, 

1030  Jefierson  Avenue,  Memphis,  TN 

38104  (901)  523-8990,  ext  5838 
Memphis  National  Cemetery  Area  Office, 

Send  to:  Fiscal  Officer,  VA  Medical  Center, 

1030  Jefierson  Avenue,  Memphis,  TN 

38104  (901)  523-6990,  ext.  5838 
Fiscal  Officer,  Mountain  Home  Medical 

Center,  Mountain  Home,  TN  37684  (615) 

926-1171,  ext.  7601 
Mountain  Home  National  Cemetery  Area 

Office.  Send  to:  Fiscal  Officer,  VA  Medical 

Center,  Mountain  Home,  TN  37684  (615) 

92ft-117l 
Fiscal  Officer,  Murfreesboro  Medical  Center, 

Murfreesboro,  TN  37130  (615)  893-1360. 

ext  3198 
Fiscal  Officer,  National  Regional  Office,  110 

Ninth  Avenue  South,  Nashville,  TN  37203 

(615)  736-5352 
Fiscal  Officer,  Medical  Center,  1310  24th 

Avenue,  South,  Nashville,  TN  37212  (615) 

327-4751,  ext  5147 

Texas 

Fiscal  Officer,  Amarillo  Medical  Center,  6010 

Amarillo  Blvd.  W.,  AmarUlo,  TX  79106 

(806)  355-9703,  ext.  7370 
Fiscal  Officer,  Austin  Data  Processing  Center, 

1615  East  Woodward  Street,  Austin,  TX 

78772 (512) 482-4028 
Beaumont  Outpatient  Clinic  Substation,  Send 

to:  Fiscal  Officer,  VA  Medical  Center.  2002 

Holcombe  Blvd.,  Houston.  TX  77211  (713) 

795-7493 
Fiscal  Officer.  Big  Spring  Medical  Center,  Big 

Spring,  TX  79720  (915)  263-7361,  ext  326 
Fiscal  Officer.  Bonham  Medical  Center,  East 

96th  ft  Lipscomb  Street.  Bonham,  TX 

75418  (218)  583-2111.  ext.  240 
Corpus  Christi  Outpatient  Clinic  Substation, 

Send  to:  Fiscal  Officer,  VA  Medical  Center, 

7400  Merton  Minter  Blvd.,  San  Antonio, 

TX  78284  (512)  69&-9660,  ext.  5871 
Fiscal  Officer,  Dallas  Medical  Center,  4500 

South  Lancaster  Road,  Dallas,  TX  75216 

(214)  376-5451,  ext.  5238 
Dallas  VA  Office,  Send  to:  Fiscal  Officer,  VA 

Regional  Office,  1400  North  Valley  Mills 

Drive,  Waco,  TX  76799  (817)  757-6464 
Fiscal  Officer.  El  Paso  Outpatient  Clinic. 

5919  Brook  Hollow  Drive,  El  Paso,  TX 

79925  (915)  57»-7960 
Fort  Bliss  National  Cemetery  Area  Office, 

Send  to:  Fiscal  Officer,  VA  Outpatient 

Clinic,  5919  Brook  Hollow  Drive,  El  Paso, 

TX  79925  (915)  579-7960 
Fiscal  Officer,  Houston  Medical  Center,  2002 

Holcombe  Blvd.,  Houston.  TX  77211  (713) 

795-7493 
Fiscal  Officer,  Houston  Regional  Office,  2515 

Murworth  Drive,  Houston,  TX  77054  (713) 

660-4121 

Jurisdiction  over  the  country  of  Mexico 
and  the  following  cqunties  in  Texas: 
Angelina,  Aransas,  Atascosa,  Austin, 
Bandera.  Bee,  Bexar,  Blanco,  Brazoria, 
Brewster,  Brooks,  Caldwell,  Calhoun, 
Cameron,  Chambns,  Colorado,  Comal, 
Crockett,  DeWitt  Dimmitt,  Ehival,  Edwards, 
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Fact  Bend,  Frio.  Galveston,  Gilletpie.  Goliad, 
Gonzales,  Grimes,  Guadalupe,  Hardin,  Harris, 
Hays,  Hidalgo,  Houston,  Jackson,  Jasper, 
Jefbraon,  Jim  Hogg,  Jim  Wells,  Kames, 
Kenndall,  Kennedy,  Kerr.  Kimble,  Kinney, 
Klebeig,  LaSalle,  Lavaca,  Liberty,  Live  Oak. 
McCulloch,  McMullen,  Mason,  Matagorda, 
Maverick,  Medina,  Menard,  Montgomery, 
Nacogdoches,  Newton,  Nueces,  Orange, 
Pecos,  Polk,  Real,  Refugio,  Sabine,  San 
Augustine,  San  Jacinto,  San  Patrico, 
Schleicher,  Shelby,  Starr,  Sutton,  Terrell, 
Trinity,  Tyler,  Val  Verde,  Victoria,  Walker, 
Waller,  Washington,  Webb,  Wharton, 
Willacy,  Wilson,  2^p>ata  and  Zavala. 
Houston  National  Cemetery  Area  Office,  Sent 
to:  Fiscal  Officer,  VA  Medical  Center.  2002 
Holcombe  Blvd.,  Houston.  TX  77211 
Houston,  TX  77211  (713)  79S-7493 
Fiscal  Officer,  Kerrville  Medical  Center, 
Kerrville,  TX  78028  (512)  896-2020,  ext. 
300 
Kerrville  National  Cemetery  Area  Office. 
Send  to:  Fiscal  Officer,  VA  Medical  Center, 
Kerrville,  TX  78028  (512)  896-2020,  ext 
300 
Lubbock  VA  Office,  Send  to:  Fiscal  Officer, 
VA  Regional  Office,  1400  North  Valley 
Mills  Drive,  Waco,  TX  76799  (817)  657- 
6464,  ext  635  . 
Fiscal  Officer,  Lubbock  Outpatient  Clinic, 
1205  Texas  Avenue,  Lubbock.  TX  79401 
(806)762-7209 
Fiscal  Officer,  Marlin  Medical  Center,  1016 
Ward  Street,  Marlin.  TX  76661  (817)  883- 
3511.  ext.  224 
McAllen  Outpatient  Clinic  Substation,  Send 
to:  Fiscal  Officer,  VA  Medical  Center,  7400 
Merton  Minter  Blvd.,  San  Antonio,  TX 
78284  (512)  696-9660,  ext.  5871 
Fiscal  Officer,  San  Antonio  Medical  Center, 
7400  Merton  Minter  Blvd.,  San  Antonio, 
TX  78284  (512)  696-9660,  ext.  5871 
San  Antonio  VA  Office,  Send  to:  Fiscal 
Officer,  VA  Regional  Office,  2515 
Murworth  Drive,  Houston,  TX  77054  (713) 
226-4185 
San  Antonio  National  Cemetery  Area  Office, 
Send  to:  Fiscal  Officer,  VA  Medical  Center, 
7400  Merton  Minter  Blvd.,  San  Antonio, 
TX  78284  (512)  696-9660.  ext  5871 
San  Antonio  National  Cemetery  Area  Office 
(Fort  Sam  Houston),  Send  to:  Fiscal 
Officer,  VA  Medical  Center,  7400  Merton 
Minter  Blvd.,  San  Antonio,  TX  78284  (512) 
696-9660,  ext.  5671 
Fiscal  Officer,  Temple  Medical  Center. 

Temple,  TX  76501  (817)  778-4811 
Fiscal  Officer,  Waco  Regional  Office,  1400 
North  Valley  Mills  Drive,  Waco,  TX  76710 
(817)  756-6454 

Jurisdiction  over  all  coimties  in  Texas  not 
listed  under  the  Houston  Regional  Office. 
Fiscal  Officer,  Waco  Medical  Center, 
Memorial  Drive,  Waco.  TX  76703  (817) 
752-6581 
Waco  Outpatient  Clinic,  Send  to:  Fiscal 
Officer,  VA  Medical  Center,  Memorial 
Drive,  Waco.  TX  76703  (817)  752-6581 

Utah 

Fiscal  Officer,  Salt  Lake  City  Regional  Office, 

125  South  State  Street  Salt  Lake  Qty.  UT 

84147 (801) 524-5361 


Fiscal  Officer,  Salt  Lake  Qty  Medical  Center, 
500  Foothill  Blvd.,  Salt  Lake  Qty,  UT 
85148 (810) 584-1213 

Vennont 

Fiscal  Officer,  White  River  Junction,  Medical 
and  Regional  Office  Center,  White  River 
Junction,  VT  05001  (802)  295-9363,  ext 
1034 

Virginia 

Alexandria  National  Cemetery  Area  Office, 

Send  to:  Fiscal  Officer,  VA  Medical  Center, 

50  Irving  Street  NW.,  Washington,  DC 

20422 (202) 745-8228 
Culpeper  National  Cemetery  Area  Office, 

Send  to:  Fiscal  Officer,  VA  Medical  Center, 

Martinsburg,  WV  25401  (304)  263-0811, 

ext.  3176 
Danville  National  Cemetery  Area  Office, 

Send  to:  Fiscal  Officer,  VA  Medical  Center. 

Salem,  VA  24153  (703)  982-2463 
Hopewell  National  Cemetery  Area  Office, 

Send  to:  Fiscal  Officer,  VA  Medical  Center. 

1201  Broad  Rock  Road,  Richmond,  VA 

23249 (804) 230-1304 
Laesburg  National  Cemetery  Area  Office, 

Send  to:  Fiscal  Officer,  VA  Medical  Center. 

50  Irving  Street,  NW.,  Washington,  DC 

20422  (202) 745-8228 
Mechanicsville  National  Cemetery  Area 

Office.  Send  to:  Fiscal  Officer,  VA  Medical 

Center,  1201  Broad  Rock  Road,  Richmond, 

VA  23249  (804)  230-1304 
Fiscal  Officer,  Hampton  Medical  Center, 

Hampton,  VA  23667  (804)  722-9961 
Hampton  National  Cemetery  Area  Office, 

Send  to:  Fiscal  Officer,  VA  Medical  Center, 

Hampton,  VA  23667  (807)  722-9961 
Quantico  National  Cemetery  Area  Office, 

Send  to:  Fiscal  Officer,  VA  Medical  Center. 

50  Irving  Street,  NW..  Washington,  DC 

20422  (202)  745-8228 
Fiscal  Officer,  Richmond  Medical  Center, 

1201  Broad  Rock  Road,  Richmond,  VA 

23249  (804)  230-1304 
Richmond  National  Cemetery  Area  Office, 

Send  to:  Fiscal  Officer,  VA  Medical  Centn, 

1201  Broad  Rock  Road,  Richmond,  VA 

23249  (804)  230-1304 
Fiscal  Officer,  Roanoke  Regional  Office,  210 

Franklin  Road,  SW.,  Roanoke,  VA  24011 

(703)  982-6116 

Jurisdiction  over  Fair&x  and  Arlington 
Counties  and  the  cities  of  Alexandria, 
Fairfax,  and  Falls  Church  is  allocated  to  the 
Washington,  DC  Regional  Office. 
Fiscal  Officer,  Salem  Medical  Center,  Salem, 

VA  24153  (703)  982-2463 
Sandston  National  Cemetery  Area  Office, 

Send  to:  Fiscal  Officer,  VA  Medical  Center, 

1201  Broad  Rock  Road.  Richmond,  VA 

23249  (804)  231-9011.  ext  205 
Staunton  National  Cemetery  Area  Office, 

Send  to:  Fiscal  Officer,  VA  Medical  Center, 

Salem,  VA  24135  (703)  982-2463 
Winchester  National  Cemetery  Area  Office, 

Send  to:  Fiscal  Officer,  VA  Medical  Centra, 

Martinsburg,  WV  25401  (304)  263-0811, 

ext  3176 

Washington 

Fiscal  Officer,  American  Lake  Medical 
Center,  Tacoma,  WA  98493  (206)  582- 
8440,  ext  6049 


Fiscal  Officer,  Seattle  Regional  Office,  915 

Second  Avenue,  Seattle,  WA  98714  (206) 

442-5025 
Fiscal  Officer,  Seattle  Medical  Cent^,  1160 

S.  Columbian  Way,  Seattle,  WA  98198 

(206)  764-2226 
Seattle  Outpatient  Clinic,  Send  to:  Fiscal 

Officer,  VA  Medical  Center,  1160  S. 

Columbia  Way,  Seattle,  WA  98198  (206) 

764-2226 
Fiscal  Officer,  Spokane  Medical  Center- 
North.  4815  Assembly  Street.  Spokane,  WA 

99205  (509)  327-0283.  ext.  286 
Vancouver  Medical  Center,  Send  to;  Fiscal 

Officer,  VA  Medical  Center,  3710  SW  U.S. 

Veterans  Hospital  Road,  Portland.  OR 

97201  (503)  220-8262,  et  6948 

West  Virginia 

Fiscal  Officer,  Beckley  Medical  Center,  200 

Veterans  Avenue,  Beckley,  WV  25801  (304) 

225-2221,  ext.  4174 
Fiscal  Officer,  Clarksburg  Medical  Center, 

Qarksburg.  WV  26301  (304)  623-3461,  ext 

3389 
Grafton  National  Cemetery  Area  Office. 

Fiscal  Officer,  VA  Medical  Center, 

Clarksburg.  WV  26301  (304)  623-3461.  ext 

335 
Fiscal  Officer,  Huntington  Regional  Office, 

640  West  Avenue,  Huntington,  WV  25701 

(304)  529-5477 

Jurisdiction  over  the  counties  of  Brooke. 
Hancock,  Marshall  and  Ohio  is  allocated  to 
the  Pittsburg,  Peimsylvania  Regional  Office. 
Fiscal  Officer,  Huntington  Medical  Center, 

1540  Spring  Valley  Drive,  Huntington,  WV 

25704  (304)  4289-6741.  ext.  2422 
Fiscal  Officer.  Martinsburg  Medical  Center, 

Martinsburg.  WV  25401  (304)  263-0811, 

ext  3176 
Wheeling  Outpatient  Clinic  Substation, 

Fiscal  Officer.  VA  Medical  Center, 

University  Drive  C  Pittsburgh,  PA  15240 

(412)  683-7675 

Wiscopsin 

Fiscal  Officer.  Madison  Medical  Center.  2500 

Overlook  Terrace.  Madison.  Wl  53705 

(608)  262-7050 
Fiscal  Officer,  Milwaukee  (Wood)  Regional 

Office,  P.O.  Box  6.  Wood,  WI 53193  (414) 

671-8121 
Fiscal  Officer,  Tomah  Medical  Center, 

Tomah,  WI  54660  (608)  372-1786 
Fiscal  Officer,  VA  Medical  Center,  5000  West 

National  Avenue,  Milwaukee,  WI  53295 

(414)  384-2000.  ext.  2591 
Wood  National  Cemetery  Area  Officer,  Fiscal 

Officer.  VA  Medical  Center.  5000  West 

National  Avenue,  Milwaukee,  WI  53295 

(414)  384-2000,  ext.  2591 

Wyoming 

Fiscal  Officer,  Cheyenne  Medical  ft  R^onal, 
Office  Center,  2360  East  Pershing  Blvd., 
Cheyenne.  WY  82001  (307)  778-7339 

Fiscal  Officer.  Sheridan  Medical  Center, 
Sheridan,  WY  82801,  (307)  672-3473 

n.  Agenciea 

(Unless  otherwise  indicted  below,  all 
agencies  of  the  executive  branch  shall  be 
subject  to  service  of  l^al  process  brought  for 
the  enforcement  of  an  individual's  obligation 
to  provide  child  support  and/or  make 
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alimony  payments  where  such  service  is  sent 
by  certified  or  registered  moil,  return  receipt 
requested,  or  by  personal  service,  upon  the 
heed  of  the  agency.) 

Agency  for  International  Development 

For  employees  of  the  Agency  For 
International  Pevelopment  and  the  Trade  and 
Development  Program: 
Payroll  Division,  OfBce  of  Financial 
Management  (FM/P).  U.S.  Agency  for 
International  Development,  Room  403  SA- 
2,  Washington.  DC  20523  (202)  663-2011, 
fax  663^2354 

Anns  Control  and  Disarmament  Agency 

General  Counsel,  Arms  Control  and 
Disarmament  Agency,  320  2l8t  Street, 
NW.,  Washington,  DC  20451  (202)  647- 
3596 

Central  Intelligence  Agsncy 

Office  of  Personnel  Security,  Attn:  Chief, 
Special  Activities  Staff,  Washington.  DC 
20505 (703) 482-1217 

Commission  on  Civil  Rights 

Solicitor,  Commission  on  Gvil  Rights,  624 
9th  Street,  NW.,  Suit  632.  Washington,  DC 
20425  (202)  37ft-8351 

Commodity  Futures  Tmding  Commission 

Director,  Office  of  Personnel,  Commodity 
Futures  Trading  Commission,  Three 
La&yette  Center,  Room  7200, 1155  2l8t 
Street,  NW.,  Washington,  DC  20581  (202) 
418-5003 

Consumer  Product  Safety  Commission 

(Mail  Service),  General  Counsel,  Consumer 
Product  Safety  Commission,  Washington, 
DC  20207-0001  (202)  504-0980 

(Personal  Service),  General  Counsel, 
Consumer  Product  Safety  Commission, 
4330  East  West  Highway,  Room  700, 
Bethesda,  MD  20814-4408  (301)  504-0980 

Environmental  Protection  Agency 

Chief,  Headquarters  Accounting  Operations 
Branch,  Financial  Management  Division 
(3303),  Environmental  Protection  Agency, 
401  M  Street,  SW..  Washington,  DC  20460 
(202)  260-5116 

Export-Import  Bank  of  the  United  States 

General  Counsel,  Export-Import  Bank  of  the 
United  States,  811  Vermont  Avenue,  NW., 
Room  947,  Washington,  DC  20571  (202) 
566-8334 

Equal  Employment  Opportunity  Commission 

Directra,  Financial  Management  Division, 
United  States  Equal  Employment 
Opportimity  Conmiission,  1801  L  Street, 
NW.,  Room  2002,  Washington,  DC  20507 
(202)  663-4224 

Farm  Credit  Administration 

Chief,  Fiscal  Management  Division,  Farm 
Credit  Administration,  1501  Farm  Credit 
Drive,  McLean,  VA  22102-5090  (703)  883- 
4122 

Federal  Deposit  Insurance  Corporation 

Counsel.  Federal  Deposit  Insurance 
Corporation,  550  17th  Street,  NW., 
Washington.  DC  20429  (202)  898-3686 


Federal  Election  Commission 

Accounting  Officer,  Federal  Election 
Commission,  999  E  Street,  NW., 
Washington,  DC  20463  (202)  376-5270 

Federal  Emergency  Management  Agency 

Office  of  General  Counsel,  General  Law 
Division,  500  C  Street.  SW.,  Washington, 
DC  20472  (202)  646-4105 

Feberal  Labor  Relations  Authority 

Director  of  Personnel.  Federal  Labor 
Relations  Authority.  607  14th  Street.  NW.. 
Suite  430,  Washington,  DC  20424  (202) 
482-6690 

Federal  Maritime  Conmiission 

Director  of  Personnel  or  Deputy  Director  of 
Personnel,  Federal  Maritime  Commission, 
800  North  Capitol  Street,  NW., 
Washington,  DC  20573  (202)  523-6773 

Federal  Mediation  and  CoiKiliation  Service 

General  Counsel,  Federal  Mediation  and 
Conciliation  Service,  2100  K  Street,  NW., 
Washington,  DC  20427  (202)  653-5305 

Federal  Retirement  Thrift  Investment  Board 

Payments  to  Board  employees: 

Director  of  Administration,  Federal 
Retirement  Thrift  Investment  Board,  1250 
H  Street.  NW..  Washington,  DC  20005  (202) 
942-1670 

Benefits  from  the  Thrift  Savings  Fund: 

General  Counsel,  Federal  Retirement  Thrift 
Investment  Board,  1250  H  Street,  NW.. 
Washington,  DC  20005  (202)  942-1662 

Federal  Trade  Commission 

Garnishment  orders  for  employees  of  the 
Federal  Trade  Commission  should  be  sent  to: 

Director,  Kansas  Qty  Finance  Division  (6BC), 
General  Services  Administration,  1500  East 
Bannister  Road,  Room  1107,  Kansas  City, 
MO  64131  (816)  926-7625 

General  Services  Administration 

1.  Region  1  (Maine,  Vermont,  New 
Hampshire,  Massachusetts,  Connecticut): 

Regional  Counsel,  10  Causeway  Street, 
Boston,  MA  02222  (617)  835-5896 

2.  Region  2  (New  York,  New  Jersey,  Puerto 
Rico,  the  Virgin  Islands):  ^ 

Regional  Counsel,  26  Federal  Plaza,  New 
York,  NY  10007  (212)  264-8306 

3.  Region  3  (Pennsylvania,  West  Virginia, 
Maryland,  Virginia,  less  the  greater 
metropolitan  area  of  Washington,  DC): 

Regional  Counsel,  Ninth  and  Market  Streets, 
Philadelphia,  PA  19107  (215)  597-1319 

4.  Region  4  (Kentucky,  Tennessee,  North 
Carolina,  Mississippi,  Alabama,  Georgia, 
South  Carolina,  Florida): 

Regional  Counsel,  R.B.  Russell  Federal 
Building  and  U.S.  Courthouse,  75  Spring 
Street,  SW.,  Atlanta,  GA  30303  (404)  331- 
0915 

5.  Region  5  (Miimesota,  Wisconsin.  Ulinois, 
Indisuna,  Michigan,  Ohio): 

Regional  Counsel,  230  South  Dewbom  Street, 
Chicago,  IL  60604  (312)  353-5392 


6.  Region  6  (Nebraska,  Iowa,  Kansas. 
Missouri): 

Regional  Cotmael,  1500  E.  Bannister  Road, 
Kansas  Qty.  MO  64131  (816)  926-7212 

7.  Region  7  (New  Mexico.  Texas.  Oklahoma. 
Arkansas.  Louisiana): 

Regional  Counsel,  819  Taylor  Street,  Fort 
Worth,  TX  76102  (817)  334-2325 

8.  Region  8  (Montana,  North  Dakota,  South 
Dakota,  Wyoming.  Utah,  Colorado): 

Regional  Counsel,  Building  41,  Denver 
Federal  Center,  Denver.  CO  80225  (303) 
776-7352 

9.  Region  9  (California,  Nevada.  Arizona. 
Hawaii,  Guam): 

Regional  Counsel,  525  Market  Street,  San 
Francisco.  CA  94105  (415)  744-5057 

10.  Region  10  (Washington,  Oregon,  Idaho, 
Alaska): 

Regional  Cotmsel,  GSA  Center,  Auburn,  WA 
98002 (206) 396-7007 

11.  Greatw  metropolitan  area  of  Washington, 
DC  (includes  parts  of  Maryland  and  Vir^^ia): 

Regional  Counsel,  7th  ft  D  Streets,  NW., 
Washington,  DC  20547  (202)  708-5155 

Institute  of  Peace 

Personnel  ft  Benefits  Manager,  1550  M  Street, 
NW.,  Suite  700,  Washington,  DC  20005 

Intmstate  Conmterce  Commission 

Chief,  Budget  and  Fiscal  Office,  Interstate 
Commerce  Commission,  12th  and 
Constitution  Avenue,  NW.,  Washington, 
DC  20423  (202)  927-5827 

Merit  Systems  Protection  Board 

Director,  Office  of  Administration,  Merit 
Systems  Protection  Board,  1120  Vermont 
Avenue,  NW.,  Washington,  DC  20419  (202) 
653-5805 

National  Aeronautics  and  Space 
Administration 

NASA  Headquarters 

Associate  General  Counsel  (General), 
Attention:  SN  Code  GG,  NASA 
Headquarters,  300  E  Street,  SW., 
Washington,  DC  20546  (202)  358-2465 

NASA  Field  Installations 

Chief  Counsel,  Ames  Research  Center, 

Moffett  Field,  CA  94035  (415)  694-5055 
Chief  Counsel,  Dryden  Flight  Research 

Center,  Edwards,  CA  93523  (805)  258-2827 
Chief  Counsel,  Goddard  Space  Flight  Center 

(including  Wallops  Flight  Center), 

Greenbelt,  MD  20771  (301)  286-9181 
Chief  Counsel,  Johnson  Space  Center, 

Houston,  TX  77058  (713)  483-3021 
Chief  Counsel,  Kennedy  Space  Center, 

Kermedy  Space  Center,  FL  32899  (407) 

867-2550 
Chief  Counsel,  Langley  Research  Center, 

Hampton,  VA  23665  (804)  864-3221 
Chief  Counsel,  Lewis  Research  Center, 

Cleveland,  OH  44135  (216)  433-2318 
Chief  Counsel,  Manhall  Space  Flight  Center, 

Marshall  Space  Flight  Center,  AL  35812 

(205)  544-0012 
Chief  Counsel,  John  C  Stennis  Space  Center, 

Stennis  Space  Center,  MS  39529-6000 

(601)  688-2164 
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National  Archives  and  Records  ■ 
Administration 

General  Counsel  (NSL),  Room  305  Archives 
Btiilding.  National  Archives  and  Records 
Administration,  7tli  and  Pennsylvania 
Avenue.  NW.,  Washington,  DC  20408  (202) 
501-5535 

National  Capital  Planning  Conunission 

Administrative  Officer,  National  Capital 
Planning  Commission,  1325  G.  Street,  NW., 
Washington.  DC  20576  (202)  724-0170 

National  Credit  Union  Administration 

General  Counsel,  Office  of  General  Counsel, 
1775  Duke  Street,  Alexandria.  VA  22314- 
3428  (703)  518-«540 

National  Endowment  for  the  Aits 

General  Coimsel.  National  Endowment  ifor 
the  Arts.  1100  Pennsylvania  Avenue.  NW., 
Room  522,  Washington,  DC  20506  (202) 
682-5418 

National  Endowment  for  the  Humanities 

General  Counsel,  National  Endowment  for 
the  Humanities,  Room  530,  Old  Post 
Office,  1100  Pennsylvania  Avenue.  NW., 
Washington.  DC  20506  (202)  786-0322 

National  Labor  Relations  Board 

Director  of  Personnel,  National  Labor 
Relations  Board.  1099  14th  Street.  NW.. 
Room  6700,  Washington,  DC  20570-0001 
(202)  273-3904 

National  Mediation  Board 

Administrative  Officer,  National  Mediation 
Board,  1301  K  Street.  NW..  Suite  250  East, 
Washington,  DC  20572  (202)  523-5950 

National  Railroad  Adjustment  Board 

Staff  Director/Grievances,  National  Railroad 
Adjustment  Board,  175  West  Jackson 
Boulevard.  Chicago,  IL  60604  (312)  886- 
7300 

National  Science  Foundation 

General  Counsel,  National  Science 
Foundation,  1800  G  Street,  NW.. 
Washington,  DC  20550  (202)  634-4266 

National  Security  Agency 

General  Counsel.  National  Security  Agency. 
9800  Savage  Road,  Ft.  Meade,  MD  20755- 
6000  (301)  688-6054 

National  Transportation  Safety  Board 

Director,  Persoimel  and  Training  Division, 
National  Transportation  Safety  Board,  800 
Independence  Avenue,  SW.,  Wasliington, 
DC  20594,  ATTN:  AD-30  (202)  382-6718 

Navajo  and  Hopi  Indian  Relocation 
Commission 

Attorney,  Navajo  and  Hopi  Indian  Relocation 
Conmiission,  201  East  Birch.  Room  11,  P.O. 
Box  KK,  Flagstaff,  AZ  86002  (602)  779- 
2721 

Nuclear  Regulatory  Commission 

Controller,  Nuclear  Regulatory  Commission, 
Washington,  DC  20555  (301)  492-4750 


Ofpce  of  Personnel  Management 

Payment  to  OPM  employees: 

General  Counsel,  Ofiioe  of  Personnel 
Management,  1900  E  Street,  NW., 
Washington.  DC  20415  (202)  606-1700 

Payments  of  retirenwnt  benefits  under  the 
Civil  Service  Retirement  System  and  the 
Federal  Employees  Retirement  System: 

Associate  Director  for  Retirement  and 
Insurance,  Office  of  Personnel 
Management,  Court  Ordered  Benefits 
Branch,  P.O.  Box  17,  Washington,  DC 
20044  (202) 6b6-0218 

Overseas  Private  Investment  Corporation 

Director,  Human  Resources  Management, 
Overseas  Private  Investment  Corporation. 
1100  New  York  Avenue,  NW.,  Washington, 
DC  20527  (202)  336-8524 

Panama  Canal  Commission 

Secretary,  Office  of  the  Secretary, 
International  Square,  1825 1  Street.  NW., 
Suite  1050,  Washington,  DC  20006-5402 
(202)  634-6441 

Pension  Benefit  Guaranty  Corporation 

General  Counsel  or  Deputy  General  Counsel, 
Pension  Benefit  Guaranty  Corporation, 
1200  K  Street.  NW..  Washington,  DC  20005 
(202)  326-4123 

Railroad  Retirement  Board 

Deputy  General  Counsel,  Raihoad  Retirement 
Board,  844  North  Rush  Street.  Chicago,  IL 
60611  (312)  751-4935 

Securities  and  Exchange  Commission 
Branch  Chief,  Fiscal  Operations,  Office  of  the 
Comptroller,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  NW., 
Washington.  DC  20549  (202)  942-0349 

Selective  Service  System 

General  Counsel.  Selective  Service  System, 
1515  Wilson  Boulevard,  Arlington,  VA 
22209-2425 (703) 235-2050 

Small  Business  Administration 

District  Director,  Birmingham  District  Office, 

908  South  20th  Street,  Birmingham,  AL 

35205  (205)  254-1344 
District  Director,  Anchorage  District  Office, 

1016  West  6th  Avenue,  Anchorage,  AK 

99501 (907) 271-4022 
District  Director,  Phoenix  District  Office, 

3030  North  Central  Avenue,  Phoenix,  AZ 

85012  (602)  261-3611 
District  Director,  Little  Rock  District  Office, 

611  Gaines  Street.  Little  Rock,  AR  72201 

(501)  378-5871 
District  Director,  Los  Angeles  District  Office, 

350  S.  Figueroa  Street,  Los  Angeles,  CA 

90071  (213)  688-2956 
District  Director,  San  Diego  District  Office, 

880  Front  Street.  San  Diego.  CA  92188 

(714)  291-5440 
District  Director,  San  Francisco  District 

Office,  211  Main  Street,  San  Francisco.  CA 

94105  (415)  556-7490 
District  Director,  Denver  District  Office.  721 

19th  Street.  Denver.  CO  80202  (303)  837- 

2607 
District  Director.  Hartford  District  Office,  One 

Financial  Plaza.  Hartford.  CT  06106  (203) 

244-3600 


District  Director,  Washington  District  Office,    . 
1030  15th  StreeU  NW.,  Washington,  DC 
20417 (202) 655-4000 
District  Director,  Jacksonville  District  Office, 
400  West  Bay  Street,  Jacksonville.  PL 
32202(90^)791-3782 
District  DiF.ctor.  Miami  District  Office.  222 
Ponce  De  Leon  Blvd..  Coral  Gables.  FL 
33134 (305)  350-5521 
District  Director,  Atlanta  District  Office,  1720 
Peachtree  Street,  NW.,  Atlanta,  GA  30309 
(404)  347-2441 
District  Director,  Honolulu  District  Office, 
300  Ala  Moaaa,  Honolulu,  HI  96850  (808) 
546-8950 
District  Director,  Boise  District  Office,  1005 
Main  Street,  Boise.  ID  83701  (208)  384- 
1096 
District  Director,  Des  Moines  District  Office, 
210  Walnut  Street,  Des  Moines,  lA  50309 
(515)  284-4433 
District  Director,  Chicago  District  Office,  219 
South  Dearborn  Street,  Chicago.  IL  60604 
(312)  353-4528 
District  Director,  Indianapolis  District  Office. 
575  N.  Pennsylvania  Street.  Indianapolis. 
IN  46204  (317)  269-7272 
District  Director,  Wichita  District  Office,  110 
East  Waterman  Street,  Wichita,  KS  67202 
(316)  267-6571 
District  Director,  Louisville  District  Office, 
600  Federal  Place,  Louisville.  KY  40201 
(502)  582-5978 
District  Director.  New  Orleans  District  Office, 
1001  Howard  Avenue,  New  Orleans,  LA 
70113  (504)  589-6685 
District  Director.  Augusta  District  Office,  40 
Western  Avenue,  Augusta,  ME  04330  (207) 
622-6171 
District  Director,  Baltimore  District  Office. 
8600  LaSalle  Road.  Towson.  MD  21204 
(301)  862-4392 
District  Director.  Boston  pistrict  Office.  150 
Causeway  Street.  Boston.  MA  02114  (617) 
223-2100 
District  Director,  Detroit  District,  477 
Michigan  Avenue,  Detroit,  MI  48116  (313) 
226-6075 
District  Director,  Minneapolis  District  Office. 
12  South  6th  Street.  Minneapolis.  MN 
55402 (612) 725-2362 
District  Director.  Jackson  District  Office.  101 
West  Capitol  Street.  Suite  400.  Jackson,  MS 
39201  (601)965-5371 
District  Director.  Kansas  City  District  Office. 
1150  Grande  Avenue,  Kansas  City,  MO 
64106 (816) 374-3416 
District  Director.  St.  Louis  District  Office, 
One  Mercantile  Center,  St.  Louis,  MO 
63101(314)425-4191 
District  Director,  Helena  District  Office,  301 
South  Park  Avenue,  Helena,  MT  59601 
(406)449-5381 
District  Director,  Omaha  District  Office,  19th 
&  Famum  Street,  Omaha,  NE  68102  (404) 
221-4691 
District  Director,  Las  Vegas  District  Office. 
301  East  Stewart.  Las  V^as.  NV  89101 
(702)  385-6611 
District  Director.  Concord  District  Office.  55 
Pleasant  Street.  Concord.  NH  03301  (603) 
224-4041 
District  Director.  Newark  District  Office.  970 
Broad  Street.  Newark.  NJ  07102  (201)  645- 
2434 
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District  Director,  Albuquerque  District  Office, 

SOOO  Marble  Avenue,  NE.,  Albuquerque. 

MM  87110  (505)  766-3430 
Dictrict  Director,  New  York  District  Office.  26 

Federal  Plaza.  New  York.  NY  10007  (212) 

264-4355 
District  Director.  Syracuse  District  Office.  100 

South  Clinton  Street.  Syracuse,  NY  13260 

(315)  423-5383 
District  Director,  Charlotte  District  Office. 

230  South  Tryon  Street.  Charlotte,  NC 
28202 (704) 371-6111 

District  Director.  Fargo  District  Office,  657 

2nd  Avenue,  North.  Fargo,  ND  58108  (701) 

237-5771 
District  Director,  Sioux  Falls  District  Office, 

101  South  Main  Avenue.  Sioux  Palls,  SD 

57102  (605)  336-2980 
District  Director,  Cleveland  District  Office, 

1240  East  9th  Street,  Qeveland.  OH  44199 

(216)522-4180 
District  Director,  Columbus  District  Office,  85 

Marconi  Boulevard.  Columbus,  OH  43215 

(614)  469-6860 
District  Director,  Oklahoma  Qty  District 

Office,  200  NW.  5th  Street,  Oklahoma  Qty, 

OK  73102  (405)  231-4301 
District  Director,  Portland  District  Office, 

1220  SW.  Third  Avenue.  Portland.  OR 

97204 (503) 221-2682 
District  Director,  Philadelphia  District  Office, 

231  St  Asaphs  Road,  Bala  Cynwyd.  PA 
19004 (215) 597-3311 

District  Director.  Pittsburgh  District  Office, 

1000  Liberty  Avenue,  Pittsburgh.  PA  15222 

(412)  644-2780 
District  Director,  Hato  Rey  District  Office, 

Chardon  ft  Bolivia  Streets,  Hato  Rey.  m 

00918 (809) 753-4572 
District  Director,  Providence  District  Office. 

57  Eddy  Street,  Providence,  RI  02903  (401) 

528-4580 
District  Director,  Columbia  District  Office, 

1835  Assembly  Street,  Columbia.  SC  29201 

(803)  765-5376 
District  Director,  Nashville  District  Office, 

404  James  Robertson  Parkway,  Nashville. 

TN  37219  (615)  251-5881 
District  Director,  Dallas  District  Office.  1100 

Commerce  Street,  Dallas.  TX  75242  (214) 

767-0605 
District  Director,  Houston  District  Office,  500 
,     Dallas  Street,  Houston.  TX  77002  (713) 

226-4341 
District  Director.  Lower  Rio  Grande  Valley 

District  Office,  222  East  Van  Buren  Street, 

Harlington.  TX  78550  (512)  423-1534 
District  Director.  Lubbock  District  Office, 

1205  Texas  Avenue,  Lubbock,  TX  79401 

(806) 762-7466 
District  Director,  San  Antonio  District  Office, 

727  East  Durango  Street,  San  Antonio,  TX 

78206  (512)  229-6250 
District  Director,  Salt  Lake  City  District 

Office,  125  South  State  Street.  Salt  Lake 

aty,  UT  84138  (314)  425-5800 
District  Director.  Montpelier  District  Office. 

87  State  Street,  Montpelier.  VT  05602  (802) 

229-0538 
District  Director.  Richmond  District  Office. 

400  North  8th  Street.  Richmond,  VA  23240 

(804) 782-2617 
District  Director,  Seattle  District  Office,  915 

Second  Avenue,  Seattle,  WA  98174  (206) 

442-5534 


District  Director,  Spokane  District  Office, 

West  920  Riverside  Avenue,  Spokane,  WA 

99210 (509) 456-5310 
District  EKrector.  Clarksburg  District  Office. 

109  North  3rd  Street.  Clarksburg.  WV 

26301  (304)  623-5631 
District  Director.  Madison  District  Office,  212 

East  Washington  Avenue,  Madison,  WI 

53703 (608) 264-5261 
Dtstrict  Director,  Casper  District  Office,  100 

East  B  Street,  Casper,  WY  82602  [307]  265- 

5266 

Social  Security  Administration 

1.  For  the  garnishment  of  the  remuneration 
of  employees: 

Garnishment  Agent,  OfBce  of  the  General 
Counsel,  Room  611,  Altmeyer  Building, 
6401  Security  Blvd.,  Baltimore,  MD  21235 
(410)  965-4202 

2.  For  the  garnishment  of  benefits  under 
Title  n  of  the  Social  Security  Act,  legal 
process  may  be  served  on  the  officer  manager 
at  any  Social  Security  District  or  Branch 
Office.  The  addresses  and  telephone  numbers 
of  Social  Security  District  and  Branch  Offices 
may  be  foimd  in  the  local  telephone 
directory. 

Tennessee  Valley  Authority 
Payments  to  TVA  employees: 

Chairman,  Board  of  Directors,  Tennessee 
Valley  Authority,  400  West  Summit  Hill 
Drive,  Knoxville.  TN  37902  (423)  632-2101 
Payments  of  retirement  benefits  under  the 

TVA  Retirement  System: 

Chairman,  Board  of  Directors,  TVA 
Retirement  System,  500  West  Summit  Hill 
Drive,  Knoxville,  TN  37902  (423)  632-0202 

United  States  Information  Agency 

Counsel,  U.S.  Information  Agency,  301  4th 
Street,  SW.,  Washington,  DC  20547  (202) 
485-7976 

United  States  Soldiers'  S-  Airmen's  Home 

Chief,  Employee  Management  Branch,  United 
States  Soldiers'  and  Airmen's  Hom6,  Box 
1200,  3700  North  Capitol  Street,  NW., 
Washington,  DC  20317  (202)  722-3425 

m.  United  SUtes  PosUl  Service  and  Postal 
Rata  CoamiaBion 

United  States  Postal  Service  and  Postal  Rate 
Commission 

Manager,  Payroll  Processing  Branch,  1 
Federal  Drive.  Ft.  SnelUng,  MN  55111- 
9650  (612)  293-6300 

rv.  The  District  of  Columbia.  American 
Samoa,  Guam,  and  the  Virgin  Islands 

The  District  of  Columbia 

Assistant  Qty  Administrator  for  Financial 
Management,  The  District  Building,  Room 
412, 14th  and  Pennsylvania  Avenue,  NW, 
Washington,  DC  20004  (202)  727-6979 

American  Samoa 

Director  of  Administrative  Service,  American 
Samoa  Government,  Pago  Pago,  American 
Samoa  96799  (684)  633-4155 

Guam 

Attorney  General,  P.O.  Box  DA,  Agana,  Guam 
96910, 472-6841  (Country  Code  671) 


77ie  Virgfn  Islands 

Attorney  General,  P.O.  Box  280,  St  Thranas, 
VI  00801  (809)  774-1163 

V.  Inatrumentalltjr 
Smithsonian  btetitution 

For  services  of  process  in  garnishment 
proceedings  for  child  support  and/or  alimony 
of  present  Smithsonian  Institution 
employees: 

General  Coimsel,  The  Smithsonian 
Institutiob,  MRC  012. 1000  Jefferson  Drive. 
SW..  Washington.  DC  20560  (202)  357- 
2583 

For  service  of  process  in  garnishment 
proceedings  for  child  supp)ort  and/or  alimony 
involving  retirement  annuities  of  former  trust 
fund  employees  of  the  Smithsonian 
Institution: 

General  Coiinsel,  Teachers  Insurance  and 
Annuity  Association  of  America.  College 
Retirement  Equity  Fund  (TIAA/CREF).  730 
Third  Avenue,  New  York.  NY  10017  (212) 
490-9000 

VI.  ExacntiTe  Office  of  the  Presidant 

Executive  Office  of  the  President 

General  Counsel,  Office  of  Administration, 
Old  Executive  Office  Building, 
Washington.  DC  20503  (202)  395-2273 
3.  Appendix  B  to  part  581  is  revised  to  read 
as  follows:  appendix  B  to  Pari  581 — List  of 
Agents  Designated  to  Facilitate  the  Service  of 
Legal  Process  on  Federal  Employees  [The 
agents  designated  to  accept  legal  process  for 
the  garnishment  of  the  remuneration  for 
employment  due  from  the  United  States  are 
listed  in  appendix  A  to  part  581.  Apf>endLx 
B  to  part  581  lists  the  agents  designated  to 
assist  in  the  service  of  legal  process  in  civil 
actions  pursuant  to  orden  of  State  courts  to 
establish  paternity  and  to  establish  or  to 
enforce  support  obligations  by  making 
Federal  nnployaes  and  members  of  the 
Uniformed  Services  available  for  service  of 
process,  regardless  of  the  location  of  the 
employee's  workplace  or  of  the  member's 
duty  station.  Agents  are  listed  in  Appiendix 
B  only  for  those  executive  agencies  where  the 
designations  differ  from  those  found  in 
appendix  A  to  part  581.] 

I.  Departments 
Department  of  Commerce 

In  addition  to  the  agents  listed  for  the 
Department  of  Conunerce  in  Appendix  A.  the 
Department  of  Commerce  designates  tha 
folloMring  agent  for  purposes  of  orders 
afiiecting  Commissioned  personnel  of  the 
NOAA  CORPS: 
Chief.  Officer  Services  Division. 

Commissioned  Personnel  Center,  1315  East 

West  Highway,  Room  12100,  Silver  Spring. 

MD  (301)  713-3453 

Department  of  Defense 

The  Department  of  Defense  officials 
identified  purauant  to  Executive  Order 
12953,  section  302,  shall  facilitate  an 
employee's  or  member's  availability  for 
service  of  process.  Additionally,  these 
officials  shall  be  responsible  for  answering 
inquiries  about  their  respective 
organization's  service  of  process  rules.  Such 
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officials  ara  not  rssponsible  for  actual  service 

of  process  and  will  not  accept  requests  to 

make  such  service. 

Office  of  the  Secretary  of  Defense 

Personnel  Management  Specialist,  DoD 
Civilian  Personnel  Management  Service, 
1400  Key  Blvd..  Level  A,  Arlington,  VA 
22209 

Department  of  the  Army 
Members  of  the  uniformed  service,  active, 

reserve,  and  retired: 

Office  of  the  Judge  Advocate  General,  ATTN: 
DAJA-LA.  2200  Army  Pentagon, 
Washington,  DC  20310-2200  (703)  697- 
3170 
Federal  civilian  employees  of  the  Army, 

both  appropriated  fund  and  nonappropriated 

fund: 

Deputy  Assistant  Secretary.  (Civilian  ' 
Personnel  Policy /Director  of  Civilian 
Personnel),  111  Army  Pentagon, 
Washington,  DC  20310-0111  (703)  695- 
4237 
Active  duty,  reserve,  and  appropriated 

fund  and  nonappropriated  fund  employees  of 

the  Department  of  the  Army  employed 

within  the  United  States. 
Appropriated  fund  and  nonappropriated 

fund  Federal  civilian  employees  employed  in 

Panama. 

Deputy  Chief  of  Suff  for  Resource 
Management,  U.S.  Army  Southern 
Command,  Finance  &  Accounting  Office, 
Civilian  Personnel  Section,  ATTN:  Unit 
7153,  SORM-FA-C,  APO  AA  34004 

Department  of  the  Navy 

In  order  to  locate,  or  determine  the 
cognizant  command  and  mailing  address  of 
a  Navy  Member: 
Bureau  of  Naval  Personnel,  Worldwide 

Locator,  (Pers"324D),  2  Navy  Annex, 

Washington,  DC  20370-3000  (703)  614- 

3155/5011 

In  order  to  obtain  assistance  in  the  service 
of  legal  process  in  civil  actions  pursuant  to 
orders  of  State  courts: 
Bureau  of  Naval  Personnel,  Office  of  Legal 

Counsel  (Pers  06)  2  Navy  Annex, 

Washington,  DC  20370-5006  (703)  614- 

4110 

Members  of  the  Marine  Corps: 

Paralegal  Specialist,  Headquarters,  U.S. 
Marine  Corps  (JAR),  2  Navy  Annex, 
Washington,  DC  20380-1775  (703)  614- 
2510 
For  assistance  in  service  of  process  on 

Department  of  the  Navy  civilian  employees: 

Department  of  the  Navy,  Office  of  Civilian 
Personnel  Mgmt,  Office  of  Counsel  (Code 
OL),  800  N.  Quincy  Street,  Arlington,  Va 
22203 (703) 696-4717  .      . 

Department  of  the  Air  Force 
For  all  personnel,  military  and  civilian: 

AFLSA/JACA,  1420  Air  Force  Pentagon, 
WasbiJOgton,  DC  20330-1420  (703)  695- 
2460 

Defense  Intelligence  Agency 

Defense  Intelligence  Agency,  ATTN:  Office  of 
the  General  Counsel,  The  Pentagon — Room 
2E-238,  Wastungton,  DC  20301-7400 


Defense  Mapping  Agency 

Defense  Mapping  Agency,  Office  of  Legal 
Services,  3200  South  Second  Street,  St 
Louis,  MO  63118 

Defense  Nuclear  Agency 

Associate  General  Counsel,  Defense  Nuclear 
Agency,  6801  Telegraph  Road,  Alexandria, 
VA  22310-3398 (703) 325-7681 

On-Site  Inspection  Agency 

General  Counsel,  Defense  Nuclear  Agency, 
6801  Telegraph  Road,  Alexandria,  VA 
22310-3398 (703) 325-7681 

Department  of  Justice 

Federal  Bureau  pf  Investigation 

Chief,  Payroll  Administration,  and 
Processing  Unit,  Room  1885. 10th  Street  & 
Pennsylvania  Avenue,  NW,  Washington, 
DC  20535  (202)  324-5881 

Department  of  Transportation 

HPT-1  (FHWA),  Room  4317,  Department  of 

Transportation,  Washington,  DC  20590 
G-PC  (USCG),  Room  4100E.  CGHQ, 

Department  of  Transportation,  Washington. 

DC  20590 
RAD-10  (FRA),  Room  8232,  Department  of 

Transportation,  Washington,  DC  20590 
NAD-20  (NHTSA),  Room  5306,  Department 

of  Transportation,  Washington,  DC  20590 
TAD-30  (FTA),  Room  7101,  Department  of 

Transportation,  Washington,  DC  20590 
DMA-12  (RSPA),  Room  8401,  Department  of 

Transportation,  Washington,  DC  20590 
JM-20  (GIG),  Room  7418,  Department  of 

Transportation,  Washington,  EXZ  20590 
MAR-360  (MARAD),  Room  8101, 

Department  of  Transportation,  Washington, 

DC  20590 
Personnel  Officer  (SLSDC),  160  Andrews 

Street,  Masena,  NY  13662-1763 
AHR-1  (FAA),  FOB-lOA,  Roota  500E, 

Department  of  Transportation,  Washington, 

DC  20590 
Chief  Counsel,  Saint  Lawrence  Seaway 

Development  Corporation,  400  Seventh  St, 

SW.,  Room  5424,  Washington  DC  20590 

Department  of  Veterans  Affairs 

Alabama 

Human  Resources  Management  Officer, 
Birmingham  Medical  Center,  700  South 
19th  Street,  Birmingham,  AL  35233  (205) 
933-4478 

Montgomery  Regional  Office,  Send  to:  VBA 
Southern  Area  Human  Resources 
Management  Office,  Human  Resources 
Management  Director,  6508  Dogwood 
Parkway,  Suite  E,  Jackson,  MS  39213  (601) 
965-4140 

Human  Resources  Management  Officer, 
Montgomery  Medical  Center,  215  Perry 
Hill  Road,  Montgomery,  AL  36109-3798 
(334)  272-4670 

Human  Resources  Management  Officer, 
Tuskegee  Medical  Center,  2400  Hospital 
Road,  Tuskegee,  AL  36083-5001  (334) 
727-0550 

Hiunan  Resources  Management  Officer, 
Tuscaloosa  Medical  Center,  3701  Loop 
Road,  Tuscaloosa,  AL  35404  (205)  554- 
2000,  ext  2542 

Fort  Mitchell  National  Cemetery,  Send  to: 
Human  Resources  Management  Officer,  VA 


Medical  Center,  2400  Hospital  Road, 
Tuskegee,  AL  36083-5001  (334)  727-0550 
Mobile  Outpatient  Clinic  Substation,  Send  to: 
Human  Resources  Management  Officer,  VA 
Medical  Center,  400  Veterans  Blvd.,  Biloxi, 
MS  39531  (601)  388-5541,  ext  5780 

Alaska 

Fort  Richardson  (Sitka)  National  Cemetery, 
Send  to:  Human  Resources  ManagMnent 
Officer.  VA  Medical  Center  &  Regional 
Office,  2925  DeBarr  Road,  Anchorage,  AK 
99508-2989  (907) 257-4750 

Human  Resources  Management  Officer,' 
Anchorage  Medical  Center  &  Regional 
Office,  2925  DeBarr  Road,  Anchorage,  AK 
99508-2989  (907)  257-4750 

Arizona 

Human  Resources  Management  Officer, 
Prescott  Medical  Center,  500  N.  Highway 
89,  Prescott,  AZ  86313-5000  (520)  776- 
6015 

Prescott  National  Cemetery  Area  Office,  Send 
to:  Human  Resources  Management  Officer, 
VA  Medical  Center,  500  N.  Highway  89, 
Prescott,  AZ  86313-5000  (520)  776-6015 

Human  Resources  Management  Officer, 
Phoenix  Medical  Center,  650  E.  Indian 
School  Road,  Phoenix,  AZ  85012,  (602) 
277-5551,  ext  7594 

Human  Resources  Management  Officer, 
Tucson  Medical  Center,  3601  South  Sixth 
Avenue,  Tucson,  AZ  85723-0001  (520) 
629-1803 

Phoenix  Regional  Office,  Send  to:  VBA 
Western  Area  Human  Resources 
Management  Office,  Human  Resources 
Management  Director.  126000  W.  Colbx 
Ave.,  Suite  C-300,  Lakewood,  CO  80215 
(303)  231-5855 

Arizona  (Cave  Creek)  Memorial  National 
Cemetery,  Send  to:  H»mian  Resources 
Management  Officer,  VA  Medical  Center, 
650  E.  Indian  School  Road,  Phoenix,  AZ 
85012  (602)  277-5551,  ext  7594 

Arkansas 

Fayetteville  National  Cemetery,  Send  to: 
Human  Resources  Management  Officer,  VA 
Medical  Center,  1100  N.  College  Avenue, 
Fayetteville,  AR  72703  (501)  444-5020 

Fort  Smith  National  Cemetery,  Send  to: 
Human  Resources  Management  Officer,  VA 
Medical  Center.  1100  N.  College  Avenue, 
Fayetteville,  AR  72703  (501)  444-5020 

Little  Rock  National  Cemetery,  Send  to: 
Human  Resources  Management  Officer,  VA 
Medical  Center,  4300  West  7th  Street 
Uttle  Rock,  AR  72114  (501)  370-6677 

Little  Rock  Regional  Office,  Send  to:  VBA 
Southern  Area  Human  Resources 
Management  Office,  Human  Resources 
Management  Director,  6508  Dogwood 
Parkway,  Suite  E,  Jackson,  MS  39213  (601) 
965-4140 

Human  Resources  Management  Officer,  Little 
Rock  Medical  Center,  4300  West  7th  Street 
Uttle  Rock,  AR  72114  (501)  370-6677 

Human  Resources  Management  Officer, 
Fayetteville  Medical  Center,  1100  N. 
Oolite  Avenue,  Fayetteville,  AR  72703 
(501)444-5020 

California 

Human  Resources  Management  Officer,  Palo 
Alto  Medical  Center.  3801  Miranda 
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Avenue,  Palo  Alto,  CA  94304-1207  (415) 
493-500a  ext.  5515 
Human  Resources  Management  OfBcer,  Lama 
Linda  Medical  Center,  11201  Benton 
Street.  Loma  Linda,  CA  92357-0002  (909) 
825-7084,  ext.  3058 
San  Diego  Regional  Office,  Send  to:  VBA 

Western  Area  Human  Resources 
-  Management  Office,  Human  Resources 
Management  Director,  126000  W.  Col&x 
Ave.,  Suite  C-300,  Lakewood,  CO  80215 
(303)  231-5855 
Sepulveda  VCS  Western  Region,  Send  to: 
Human  Resources  Management  Officer,  VA 
Medical  Center,  16111  Plummer  Street, 
Sepulveda,  CA  91343-2099  (818)  895-9377 
Human  Resources  Management  Officer,  San 
Francisco  Medical  Center,  4150  Clement 
Street,  Sao  Francisco,  CA  94121-1598 
(415)  750-2107 
Human  Resources  Management  Officer, 
Fresno  Medical  Center,  2615  E.  Qintmi 
Avenue,  Fresco.  CA  93703-2223  (209) 
225-6100,  ext.  5005 
Hujnan  Resources  Management  Officer,  San 
Diego  Medical  Center,  3350  La  Jolla  Village 
Drive,  San  Diego,  CA  92161-0001  (619) 
552-8585 
Oakland  Regional  Office.  Send  to:  VBA 
Western  Area  Human  Resources, 
Management  Office,  Human  Resources 
Management  Director,  126000  W.  Colfiuc 
Ave.,  Suite  C-300,  Lakewood.  CO  80215. 
(303)  231-5855 
Human  Resources  Management  Officer, 
Sepulveda  Medical  Center,  16111  Pliunmer 
Street,  Sepulveda,  CA  91343-2099.  (818) 
895-9377 
Human  Resources  Management  Officer,  Los 
Angeles  Medical  Center,  Wilshire  & 
Sawtelle  Blvds.,  Los  Angeles,  CA  90073. 
(310)  824-3153 
Los  Angeles  Field  Office  of  Audit,  Send  to: 
Hviman  Resoiurxs  Management  Officer,  VA 
Medical  Center,  Wilshire  k  Sawtelle 
Blvds..  Los  Angeles.  CA  90073.  (310)  824- 
3153 
Los  Angeles  Regional  Office  of  Audit,  Send 
to;  Human  Resources  Management  Officer, 
VA  Medical  Center,  Wilshire  &  Sawtelle 
Blvds.,  Los  Angeles,  CA  90073,  (310)  824- 
3153 
Human  Resources  Management  Officer,  Los 
Angeles  Outpatient  Clinic,  351  E.  Temlple 
St.  Los  Angeles.  CA  90012-3328,  (213) 
253-2877 
Pleasant  Hill  Northern  California  System  of 
Clinics,  Human  Resources  Management 
Officer,  2300  Contra  Costa  Blvd.,  Suite  440, 
Pleasant  Hill,  CA  94523-3961,  (510)  372- 
2008 
Human  Resources  Management  Officer,  Long 
Beach  Medical  Center,  5901  E.  Seventh 
Street,  Long  Beach,  CA  90882-5201.  (310) 
494-5642 
Los  Angeles  Regional  Office,  Send  to:  VBA 
Western  Area  Himian  Resources, 
Management  Office,  Human  Resources 
Management  Director,  126000  W.  Colfax 
Ave.,  Suite  C-300,  LakewQod,  CO  80215, 
(303) 231-5855 
San  Bnmo  (Golden  Gate)  National  Cemetery, 
Send  to:  Human  Resources  Management 
Officer,  VA  Medical  Center,  4150  Clement 
Street.  Son  Francisco,  CA  94121-1598, 
(415)  750-2107 


Fort  Rosecrans  National  Cemetery,  Send  to: 
Human  Resources  Management  Officer,  VA 
Medical  Center,  3350  La  Jolla  Village 
Drive,  San  Diego,  CA  92161-0001,  (619) 
552-8585 

Los  Angeles  National  Cemetery,  Send  to: 
Human  Resources  Management  Officer.  VA 
Medical  Center,  Wilshire  &  Sawtelle 
Blvds.,  Los  Angeles,  CA  90073,  (310)  824- 
3153 

San  Joaquin  Valley  National  Cemetery,  Send 
to:  Human  Resources  Management  Officer, 
VA  Medical  Center,  2615  E.  Clinton 
Avenue,  Fresno.  CA  93703-2223,  (209) 
225-«100,  ext.  5005 

Riverside  National  Cemetery,  Send  to: 
Himian  Resources  Managenaent  Officer,  VA 
Medical  Center,  11201  Benton  Street,  Loma 
Linda,  CA  92357-0002,  (909)  825-7084. 
exL  3058 

San  Francisco  National  Cemetery,  Send  to: 
Human  Resources  Management  Officer.  VA 
Medical  Center,  4150  Qement  Street,  San  . 
Francisco,  CA  94121-1598,  (415)  750-2107 

San  Diego  Outpatient  Clinic,  Send  to:  Human 
Resources  Management  Officer,  VA 
Medical  Center,  3350  La  Jolla  Village 
Drive,  San  Diego,  CA  92161-0001,  (619) 
552-8585 

Colorado 

Human  Resources  Management  Officer, 
Grand  Junction  Medical  Center,  2121  North 
Avenue.  Grand  Junction,  CO  81501  (970) 
252-0731.  ext.  2062 

Human  Resources  Management  Officer, 
Denver  Medical  Center,  1055  Clermont 
Street.  Denver.  CO  80220-0166  (303)  393- 
2815 

Denver  Regional  Office.  Send  to:  VBA 
Western  Area  Human  Resources, 
Management  Office,  Human  Resources 
Management  Director,  126000  W.  Colfax 
■  Ave.,  Suite  C-300,  Lakewood,  CO  80215 
(303)  231-5855 

Human  Resources  Management  Officer,  Fort 
Lyon  Medical  Center,  Fort  Lyon,  CO 
8103ft-5000  (719)  384-3190 

Fort  Logan  National  Cemetery,  Send  to: 
Himian  Resources  Management  Officer,  VA 
Medical  Center,  1055  Clermont  Street, 
Denver,  CO  80220-0166  (303)  393-2815 

Denver  National  Cemetery  Area  Office,  Send 
to:  Human  Resources  Management  Officer, 
VA  Medical  Center,  1055  Clermont  Street, 
Denver,  CO  80220-0166  (303)  393-2815 

VBA  Western  Area  Human  Resources, 
Management  Office,  Human  Resources 
Management  Director,  126000  W.  Colfax 
Ave.,  Suite  C-300,  Lakewood,  CO  80215 
(303)  231-5855 

Denver  Civilian  Health  and  Medical  program 
(CHAMPVA),  Human  Resources 
Management  Officer,  300  S.  Jackson  St. 
Denver,  CO  80206  (303)  331-7514 

Denver  Distribution  Center,  Send  to:  VBA 
Western  Area  Human  Resources, 
Management  Office,  Human  Resources 
Management  i:)irector,  126000  W.  Colfax 
Ave.,  Suite  C-300,  lakewood,  CO  80215 
(303)  231-5855 

Connecticut 

Hartford  Regional  office.  Send  to:  Eastern 
Area  Servicing  Assistance  Center,  Himian 
Resources  Management  Director,  31 
Hopkins  Plaza,  Baltimore,  MD  21202-2004 
(410)  962-4090 


Human  Resources  Management  Officer, 
Newington  Medical  Center,  555  Willard 
Avenue,  Newington,  CT  0611  (203)  667- 
6710 

Human  Resources  Management  Officer,  West 
Haven  Medical  Center,  950  Campbell 
Avenue.  West  Haven,  CT  06516  (203)  932- 
5711 


District  of  Columbia 

Human  Resources  Management  Officer, 

Washington  DC  Medical  Center,  50  Irving 

Street,  NW.,  Wastiington.  DC  20422  (202) 

745-6200 
Director,  Central  Office  Human  Resources, 

Management  Service,  VA  Central  Office, 

810  Vermont  Ave.,  NW.,  Washington,  DC 

20420 (202) 273-4950 
Washington  DC  Regional  Office,  Send  to: 

Eastern  Area  Servicing  Assistance  Center. 

Human  Resources  Management  Director. 

31  Hopkins  Plaza,  Baltimore.  MD  21202- 

2004  (410)  962-4090 

Delaware 

Human  Resources  Management  Officer, 
Wilmington  Medical  and  Regional  Office 
Center.  1601  Kirkwood  Highway, 
Wilmington,  DE  19805  (302)  633-5340" 

Florida 

Pensacola  (Barrancas)  National  Cemetery, 
Send  to:  Human  Resources  Management 
Officer,  VA  Medical  Center,  400  Veterans 
Blvd.,  Biloxi,  MS  39531  (601)  388-5541, 
ext  5780 

Human  Resources  Management  Officer,  Bay 
Pines  Medical  Center,  10000  Bay  Pines 
Blvd.,  Bay  Pines,  FL  33504  (813)  398-6661, 
ext  4116 

Florida  National  Cemetery,  Send  to:  Human 
Resources  Management  Officer,  VA 
Medical  Center,  13000  Bruce  B.  Downs 
Blvd..  Tampa,  FL  33612  (813)  972-7524 

Riviera  Beach  Outpatient  Clinic,  Send  to: 
Human  Resources  Management  Officer,  VA 
Medical  Center,  1201  Northwest  16th 
Street,  Miami,  FL  33125  (305)  324-4455, 
ext.  3343 

Orlando  Outpatient  Clinic,  Send  to:  Human 
Resources  Management  Officer,  VA 
Medical  Center,  13000  Bruce  B.  Dovras 
Blvd..  Tampa.  FL  33612  (813)  972-7524 

Miami  VA  Office,  Send  to:  VBA  Southern 
Area  Human  Resources,  Management 
Office,  Human  Resources  Management 
Director,  6508  Dogwood  Parkway,  Suite  E, 
Jackson,  MS  39213  (601)  965-4140 

Jacksonville  VA  Office,  Send  to:  VBA 
Southern  Area  Human  Resources, 
Management  Office,  Human  Resources 
Management  Director,  6508  Dogwood 
Parkway,  Suite  E,  Jackson,  MS  39213  (601) 
965-4140 

Jacksonville  Outpatient  Clinic,  Send  to: 
Human  Resources  Management  Officer,  VA 
Medical  Center,  1601  SW  Archer  Road, 
Gainesville,  FL  32608-1197  (904)  374- 
6045 

Daytona  Beach  Outpatient  Clinic,  Send  to: 
Human  Resources  Management  Officer.  VA 
Medical  Center.  1601  SW  Archer  Road, 
Gainesville,  FL  32608-1197  (904)  374- 
6045 

Jacksonville  Vet  Center,  Send  to:  Hmnan 
Resources  Management  Officer,  VA 
Medical  Center,  1601  SW  Archer  Road. 
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Gainesville,  FL  32808-1197  (904)  374- 

6045 
Human  Resources  Management  Officer, 

Tampa  Medical  Center,  13000  Bruce  B. 

Downs  Blvd.,  Tampa,  FL  33812  (813)  972- 

7524 
Bay  Pines  National  Cemetery,  Send  to: 

Human  Resources  Management  Officer,  VA 

Medical  Center,  10000  Bay  Pines  Blvd., 

Bay  Pines.  FL  33504  (813)  398-6661,  ext. 

4116 
Human  Resources  Management  Officer, 

Gainesville  Medical  Center,  1601  SW 

Archer  Road,  Gainesville,  FL  32608-1197 

(904) 374-6045 
St.  Petersburg  Regional  Office,  Send  to:  VBA 

Southern  Area  Human  Resources, 

Management  Office,  Human  Resources 

Management  Director,  6508  Dogwood 

Parkway,  Suite  E.  )ackson.  MS  39213  (601) 

965-4140 
Human  Resources  Management  Officer,  Palm 

Beach  Gardens  Medical  Center,  P.O.  Box 

33207.  Palm  Beach  Gardens,  FL  33420 

(407)  691-8251 
Human  Resources  Management  Officer. 

Miami  Medical  Center,  1201  Northwest 

16th  Street,  Miami,  FL  33125  (305)  324- 

4455,  ext  3343 
Human  Resources  Management  Officer,  Lake 

aty  Medical  Center,  801  S.  Marion  Street. 

Lake  Qty.  FL  32025-5898  (904)  755-3016 

Georgia 

Marietta  National  Cemetery.  Send  to:  Human 
Resources  Management  Officer.  VA 
Medical  Center,  1670  Clairmont  Road. 
Decatur,  GA  30033  (404)  728-7636 

Atlanta  Veterans  Canteen  Service  Field 
Office,  Send  to:  Human  Resources 
Management  Officer.  VA  Medical  Center. 
1670  Clairmont  Road,  Decatw,  GA  30033 
(404) 728-7636 

Himian  Resources  Management  Officer. 
Augusta  Medical  Center,  1  Freedom  Way. 
Augusto.  GA  30904-6285  (706)  823-3955 

Himian  Resources  Management  Officer. 
Dublin  Medical  Center.  1826  Veterans 
Blvd..  Dublin,  GA  31021  (912)  277-2753 

Atlanta  Field  Office  of  Audit,  Send  to:  VBA 
Southern  Area  Human  Resources, 
Management  Office,  Human  Resources 
Management  Direcjor,  6508  Dogwood 
Parkway,  Suite  E,  Jackson,  MS  39213  (601) 
965-4140 

Atlanta  National  Cemetery  Area  Office,  Send 
to:  Human  Resources  Management  Officer, 
VA  Medical  Center,  1670  Qairmont  Road, 
Decatur,  GA  30033  (404)  728-7636 

Human  Resources  Management  Officer. 
Atlanta  Medical  Center.  1670  Clairmont 
Road.  Decatur.  GA  30033  (404)  728-7636 

Income  Verification  Match  Center,  Send  to: 
Human  Resources  Management  Officer,  VA 
Medical  Center.  1670  Clairmont  Road, 
Decatur,  GA  30033  (404)  728-7636 

AtlanU  Regional  Office,  Send  to:  VBA 
Southern  Area  Human  Resources, 
Management  Office,  Human  Resources 
Management  Director,  6508  Dogwood 
Parkway,  Suite  E,  Jackson,  MS  39213  (601) 
965-4140 


Hawaii 

Human  Resovirces  Management  Officer, 
Honolulu  Medical  and  Regional  Office 
Center,  300  Ala  Moana  Blvd.,  P.O.  Box 
50188,  Honolulu.  HI  96850  (808)  566-1470 


Pacific  Memorial  National  Cemetery,  Send  to: 
Human  Resources  Management  Officer.  VA 
Medical  and  Regional  Office  Center.  300 
Ala  Moana  Blvd.,  P.O.  Box  50188, 
Honolulu,  HI  96850  (808)  566-1470 

Idaho 

Human  Resources  Management  Officer,  Boise 
Medical  Center,  500  W.  Fort  Street,  Boise, 
ID  83702-4598  (208)  338-7218 

Boise  Regional  Office,  Send  to:  VBA  Western 
Area  Himian  Resources,  Management 
Office,  Human  Resources  Management 
Director.  126000  W.  Colfax  Ave.,  Suite  C- 
300.  Lakewood.  CO  80215  (303)  231-5855 

Illinois 

Human  Resources  Management  Officer. 
North  Chicago  Medical  Center.  3001  Qreen 
Bay  Road,  North  Chicago.  IL  60064  (708) 
578-3763 
Human  Resources  Management  Officer, 
Hines  Medical  Center.  Edward  Hines  Jr. 
Hospital.  5th  Avenue  &  Roosevelt  Road. 
Hines.  IL  60141  (708)  216-2601 
Rock  Island  National  Cemetery.  Send  to: 
Human  Resources  Management  Officer.  VA 
Medical  Center.  Highway  6  West.  Iowa 
aty.  L\  52246  (319)  338-0581,  ext  7720 

Danville  National  Cemetery,  Send  to:  Human 
Resources  Management  Officer,  VA 
Medical  Center,  1900  E.  Main  Street, 
Danville,  IL  61832  (217)  431-6548 

Human  Resources  Management  Officer, 
Chicago  Lakeside  Medical  Center.  333  E. 
Huron  Street,  Chicago,  IL  60611  (312)  943- 
6600 

Camp  Butler  National  Cemetery,  Send  to: 
Himian  Resources  Management  Officer.  VA 
Medical  Center.  1900  E.  Main  Street, 
Danville,  IL  61832  (217)  431-6548 

Hines  Systems  Delivery  Center.  Send  to 
Human  Resources  Management  Officer. 
Hines  Benefits  Delivery  Center.  P.O.  Box 
27  (901A1).  Hines.  IL  60141  (708)  681- 
6680 

Human  Resources  Management  Officer, 
Chicago  Medical  Center,  820  South  Damen 
Avenue.  P.O.  Box  8195.  Chicago,  IL  60680 
(312)  633-2174 

Chicago  Regional  Office.  Send  to:  VBA 
Central  Area  Human  Resources. 
Management  Office.  Human  Resources 
Management  Director.  38701  Seven  Mile 
Road,  Suite  345,  Livonia,  MI  48152  (313) 
953-8830 

Human  Resources  Management  Officer, 
Marion  Medical  Center,  2401  W.  Main 
Street,  Marion.  IL  62959  (618)  997-5311, 
ext  4116 

Hines  Finance  Center.  Send  to:  Human 
Resources  Management  Officer,  Hines 
Benefits  Delivery  Center,  P.O.  Box  27 
(901A1),  Hines,  IL  60141  (708)  681-6680 

Hiunan  Resources  Management  Officer, 
Danville  Medical  Center.  1900  E.  Main 
Street  Danville,  IL  61832  (217)  431-6548 

Hines  National  Acquisition  Center.  Send  to: 
Human  Resources  Management  Officer. 
Hines  BenefiU  Delivery  Center,  P.O.  Box 
27  (901A1),  Hines,  IL  60141  (708)  681- 
6680 

Hines  BenefiU  Delivery  Center.  Human 
Resources  Management  Officer,  P.O.  Box 
27  (901A1),  Hines,  IL  60141  (708)  681- 
6680 

Alton  National  Cemetery  Area  Office,  Send 
to:  Human  Resources  Management  Officer, 


VA  Medical  Center,  Jefferson  Barracks.  St 
Louis,  MO  63106  (314)  894-6620 

Mound  Qty  National  Cenietery  Area  Office, 
Send  to:  Human  Resources  Management 
Officer,  VA  Medical  Center,  2401  W.  Main 
Street,  Marion,  IL  62959  (618)  997-5311, 
ext  4116 

Qunicy  National  Cemetery  Area  Office,  Send 
to:  Human  Resources  Management  Officer, 
VA  Medical  Center.  Highway  6  West  Iowa 
City.  L^  52246  (319)  338-0581.  ext  7720 

Indiana 

Marion  National  Cemetery,  Send  to:  Human 
Resources  Management  OfTicer.  VA 
Medical  Center,  1700  East  38th,  Marion,  IN 
46953-4589 (317) 677-3101 

Human  Resources  Management  Officer,     . 
Marion  Medical  Center,  1 700  East  38th,      . 
Marion,  IN  46953-4589  (317)  677-3101 

Human  Resources  Management  Officer, 
Indianapolis  Medical  Center,  1481  West 
10th  Street.  Indianapolis.  IN  46202  (317) 
267-8758 

Himun  Resources  Management  Officer.  Port 
-Wayne  Medical  Center.  2121  Lake  Avenue, 
Fort  Wayne,  IN  46805-5100  (219)  460- 
1342 

Indianapolis  Regional  Office.  Send  to:  VBA 
Central  Area  Human  Resources. 
Management  Office,  Human  Resources 
Management  Director.  38701  Seven  Mile 
Road.  Suite  345.  Livonia.  MI  48152  (313) 
953-8830 

New  Albany  National  Cemetery,  Send  to: 
Human  Resources  Management  Officer,  VA 
Medical  Center,  800  Zom  Avenue, 
Louisville,  KY  40206  (502)  895-3401,  ext 
5866 

Evansville  Outpatient  Clinic  Substation, 
Send  to:  Human  Resources  Management 
Officer.  VA  Medical  Center.  2401  W.  Main 
Street  Marion.  IL  62959  (618)  997-5311. 
ext  4116 
Indianapolis  National  Cemetery  Area  Office. 
Send  to:  Human  Resources  Management 
Officer.  VA  Medical  Center.  1481  West 
10th  Street.  Indianapolis.  IN  46202  (317) 
267-8758 

Iowa 

Des  Monies  Regional  Office,  Send  to:  VBA 
Central  Area  Human  Resources, 
Management  Office,  Human  Resources 
Management  Director.  38701  Seven  Mile 
Road,  Suite  345,  Livonia,  MI  48152  (313) 
953-8830 

Keokuk  National  Cemetery,  Send  to:  Human 
Resources  Management  Officer,  VA 
Medical  Center,  Highway  6  West,  Iowa 
aty,  L\  52246  (319)  338-0581,  ext.  7720 

Himian  Resources  Management  Officer. 
Knoxville  Medical  Center,  1515  W. 
Pleasant  Street,  Knoxville,  L\  50138  (515) 
842-3101,  ext.  6219 

Human  Resources  Management  Officer,  Des 
Moines  Medical  Center,  3600  30th  Street. 
Des  Moines,  L\  50310  (515)  271-5812 

Human  Resources  Management  Officer,  Iowa 
City  Medical  Center,  FUghway  6  West,  Iowa 
City,  L\  52246  (319)  338-0581,  ext  7720 

Kansas 

HimMn  Resources  Management  Officer. 
Topeka  Medical  Center,  2200  Gage  Blvd^ 
Topeka,  KS  66622  (913)  271-4310 

Human  Resources  Management  Officer, 
Leavenworth  Medical  Center,  4101  S.  4th 
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St.  Trafficway.  Leavenworth.  KS  66048 
(913)  682-2000,  ext.  2500 

Leavenworth  National  Cemetery,  Send  to: 
Htunan  Resources  Management  Officer,  VA 
Medical  Center.  4101  S.  4th  St.  Trafficway, 
Leavenworth,  KS  66048  (913)  682-2000, 
ext  2500 

Human  Resources  Management  Officer, 
Wichita  Medical  and  Regional  Office 
Center,  901  George  Washington  Blvd., 
WichiU,  KS  67211  (316)  651-3625 

Fort  Scott  National  Cemetery.  Send  to: 
Human  Resources  Management  Officer,  VA 
Medical  Center,  4101  5.  4th  St.  Trafficway, 
Leavenworth.  KS  66048  (913)  682-2000, 
ext.  2500 

Ft  Leavenworth  National  Cemetery  Area 
Office,  Send  to:  Himian  Resources 
Management  Officer,  VA  Medical  Center, 
4101  S.  4th  St  Trafficway,  Leavenworth, 
KS  66048  (913)  682-2000.  ext.  2500 

Kentucky 

Nicholasville  (Camp  Nelson)  National 
Cemetery  Area  Office,  Send  to:  Human 
Resources  Management  Officer,  VA 
Medical  Center,  2250  Leestown  Road, 
Lexington,  KY  40511-1093  (606)  281-3924 

Zachary  Taylor  National  Cemetery  Area 
Office,  Send  to:  Human  Resources 
Management  Officer,  VA  Medical  Center, 
800  Zom  Avenue,  Louisville,  KY  40206 
(502)  895-3401,  ext.  5866 

Hiunan  Resources  Management  Officer. 
Louisville  Medical  Center,  800  Zom 
Avenue.  Louisville.  KY  40206  (502)  895- 
3401.  ext.  5866 

Lebanon  National  Cemetery  Area  Office. 
Send  to:  Human  Resources  Managament 
Officer,  VA  Medical  Center,  800'Zom 
Avenue.  Louisville.  KY  40206  (502)  895- 
3401,  ext  5866 

Louisville  Regional  Office,  Send  to:  VBA 
Central  Area  Human  Resources, 
Management  Office,  Human  Resources 
Management  Director,  38701  Seven  Mile 
Road,  Suite  345,  Livonia,  MI  48152  (313) 
953-8830 

Cave  Hill  National  Cemetery  Area  Office. 
Send  to:  Human  Resources  Management 
Officer,  VA  Medical  Center,  800  Zom 
Avenue,  Louisville,  KY  40206  (502)  895- 
3401,  ext.  5866 

Hiunan  Resources  Management  Officer, 
Lexington  Medical  Center,  2250  Leestown 
Road,  Lexington,  KY  40511-1093  (606) 
281-3924 

Danville  National  Gemetery  Area  Office, 
Send  to:  Human  Resources  Management 
Officer,  VA  Medical  Center,  2250  Leestown 
Road,  Lexington,  KY  40511-1093  (606) 
281-3924 

Lexington  National  Cemetery  Area  Office, 
Send  to:  Human  Resources  Management 
Officer.  VA  Medical  Center,  2250  Leestown 
Road.  Lexington.  KY  40511-1093  (606) 
281-3924 

Nancy  National  Cemetery  Area  Office,  Sent 
to:  Human  Resources  Management  Officer, 
VA  Medical  Center,  2250  Leestown  Road, 
Lexington,  KY  40511-1093  (606)  281-3924 

Perryville  National  Cemetery  Area  Office, 
Send  to:  Human  Resources  Management 
Officer,  VA  Medical  Center,  2250  Leesto%ra 
Road,  Lexington,  KY  40511-1093  (606) 
281-3924 


Louitiaiia  '  ^J,. 

Himian  Resources  Management  Officer,  New 
Orleans  Medical  Center,  1601  Perdido 
Street  New  Orleans.  LA  70146  (504)  568- 
0811 

Port  Hudson  (Zachary)  National  Cemetery, 
Send  to:  Himian  Resources  Management 
Officer.  VA  Medical  Center,  1601  Perdido 
Street  New  Orleans,  LA  70146  (504)  568- 
0811 

Himian  Resources  Management  Officer, 
Alexandria  Medical  Crater,  Highway  171, 
Alexandria,  LA  71301  (318)  473-0010,  ext 
2262 

Human  Resources  Management  Officer, 
Shreveport  Medical  Center,  510  E.  Stoner 
Avenue,  Shreveport,  LA  71101-H295  (318) 
424-«028 

Alexandria  (Pinesville)  National  Cemetery. 
Send  to:  Human  Resources  Management 
Officer,  VA  Medical  Center,  Highway  171 
Alexandria,  LA  71301  (318)  473-0010,  ext. 
2262 

New  Orleans  Regional  Office,  Send  to:  VBA 
Southern  Area  Human  Resources, 
Management  Office,  Human  Resources 
Management  Director,  6508  Dogwood 
Parkway,  Suite  E,  Jackson,  MS  39213  (601) 
965-^140 

Baton  Rouge  National  Cemetery  Area  Office, 
Send  to:  Hiunan  Resources  Management 
Officer,  VA  Medical  Center,  1601  Perdido 
Street  New  Orleans,  LA  70146  (504)  568- 
0811 

Shreveport  VA  Officer  Send  to:  VBA 
Southern  Area  Human  Resources, 
Management  Office,  Human  Resources 
Management  Director,  6508  Dogwood 
Parkway,  Suite  E,  Jackson,  MS  39213  (601) 
965-4140  .       . 

* 

Maine 

Human  Resources  Management  Officer,    '■■'■ 
Togus  Medical  and  Regional  Office  Center. 
Togus,  ME  04330  (207)  623-5713 

Portland  VA  (Vet  Center)  Office,  Send  to: 
Human  Resources  Management  Officer,  VA 
Medical  and  Regional  Office  Center,  Togus, 
ME  04330  (207)  623-5713 

Togus  National  Cemetery  Area  Office,  Send 
to:  Human  Resources  Management  Officer, 
VA  Medical  and  Regional  Office  Center, 
Togus,  ME  04330  (207)  623-5713 

Maryland 

Human  Resources  Management  Officer,  Ft 
Howard  Medical  Center,  9600  N.  Point 
Road,  Ft  Howard,  MD  21052  (410)  687- 
8343 

Ft  Howard  VCS  Eastern  Region,  Send  to: 
Human  Resources  Management  Officer,  VA 
Medical  Center,  9600  N.  Point  Road,  Ft. 
Howard,  MD  21052  (410)  687-8343 

Baltimore  Regional  Office.  Sent  to:  Eastern 
Area  Servicing  Assistance  Center,  Human 
Resources  Management  Director,  31 
Hopkins  Plaza,  Baltimore,  MD  21202-2004 
(410)  962^090 

Human  Resources  Management  Officer, 
Baltimore  Medical  Center.  10  N.  Greene 
Street,  Baltimore.  MD  21201  (410)  605- 
7200 

Baltimore  National  Cemetery.  Send  to: 
Human  Resources  Management  Officer.  VA 
Medical  Center.  10  N.Greene  Street. 
Baltimore.  MD  21201  (410)  605-7200    ' 


Eastern  Area  Servicing  Assistance  Centw, 
Human  Resources  Management  Director, 
31  Hopkins  Plaza,  Baltimore,  MD  21202- 
2004  (410)  962-4090 

Human  Resources  Management  Officer.  Peny 
Point  Medical  Center.  Building  101,  Perry 
Point,  MD  21902  (410)  642-2411.  ext.  5193 

BaltimOTe  Rehabilitation,  Research  and 
Development  Center,  Send  to:  Human 
Resources  Management  Officer,  VA 
Medical  Center,  10  N.  Greene  Street, 
Baltimore,  MD  21201  (410)  605-7200 

Annapolis  National  Cemetery  Area  Office, 
Send  to:  Human  Resources  Management 
Officer,  VA  Medical  Center,  10  N.  Greene 
Street.  Baltimore.  MD  21201  (410)  605- 
7200 

Baltimore  Outpatient  Clinic,  Send  to:  Human 
Resources  Management  Officer,  VA 
Medical  Center,  10  N.  Greene  Street, 
Baltimore.  MD  21201  (410)  605-7200 

Hyattsville  Field  Office  of  Audit.  Send  to: 
Director,  00  Human  Resources, 
Management  Service,  VA  Central  Office. 
810  Vermont  Ave..  NW..  Washington,  DC 
20420 (202) 273-4950 

Massachusetts 

Human  Resources  Management  Officer, 
Boston  Medical  Center,  150  S.  Huntington 
Ave.,  Boston.  MA  02130  (617)  232-9500, 
ext  5561 

Human  Resources  Management  Officer, 
Northampton  Medical  Center, 
Northampton.  MA  01060-1288  (413)  582- 
3027 

Boston  Regional  Office,  Send  to:  Eastern  Area 
Servicing  Assistance  Center,  Human 
Resources  Management  Director,  31 
Hopkins  Plaza,  Baltimore.  MD  21202-2004 
(410)  962-4090 

Human  Resources  Management  Officer. 
Bedford  Medical  Center,  200  Springs  Road, 
Bedford.  MA  01730  (617)  275-7500,  ext 
2367 

Bourne  National  Cemetery,  Send  to:  Human 
Resources  Management  Officer,  VA 
Medical  Center,  940  Belmont  Street, 
Brockton,  MA  02401  (508)  583-4500,  ext 
3260 

Human  Resources  Management  Officer, 
Brockton  Medical  Center,  940  Belmont 
Street,  Brockton,  MA  02401  (508)  583- 
4500,  ext  3260 

Boston  Outpatient  Clinic,  Send  to:  Human 
Resources  Management  Officer,  VA 
Medical  Center,  150  S.  Huntington  Ave., 
Boston,  MA  02130  (617)  232-9500,  ext 
5561 

Lowell  Outpatient  Clinic,  Send  to:  Human 
Resources  Management  Officer,  VA 
Medical  Center,  150  S.  Huntington  Ave.. 
Boston.  MA  02130  (617)  232-9500,  ext 
5561 

New  Bedford  Outpatient  Clinic,  Send  to: 
Human  Resources  Management  Officer,  VA 
Medical  Center,  830  Chalkstone  Avenue. 
Providence,  RI  02908-4799  (401)  457-3072 

Springfield  Outpatient  Clinic.  Send  to: 
Human  Resources  Management  Officer,  VA 
Medical  Center,  Northampton,  MA  01060- 
1288(413)582-3027 

Springfield  VA  Office,  Send  to:  Eastern  Area 
Servicing  Assistance  Center,  Human 
Resources  Management  Director,  31 
Hopkins  Piaza,  Baltimore,  MD  21202-2004 
(410)962-4090 
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Wect  Roxbury  Medical  CoDter.  Smad  to: 
Human  RMOurces  Management  Officer,  VA 
Medical  Center,  940  Belmont  Street. 
Bitxkton.  MA  02401  (508)  583-4500,  ext 
3260 

Wfxchester  Outpatient  Clinic  Substation, 
Send  to:  Human  Resources  Managemmt 
Officer,  VA  Madical  Center,  940  Behnont 
Street.  Brockton.  MA  02401  (508)  583- 
4500,  axL  3260 

Michigan 

Fott  Custer  National  Cemetery,  Send  to: 
Human  Resources  Management  Officer,  VA 
Medical  Center,  SSOO  Armstrong  Rd.,  Battle 
Qeek.  MI  49016  (616)  966-5600.  ext  3600 

(kand  Riapids  Outpatient  Clinic.  Send  to: 
Human  Resources  Management  Officer,  VA 
Medical  Centar.  5500  Armstrong  Rd..  Battle 
Craek.  MI  49016  (616)  966-5600.  ext  3600 

Detroit  Regional  Office,  Send  to:  VBA  Central 
Area  Htmian  Rssouroes,  Management 
Office,  Human  Resources  Management 
Director,  38701  Seven  Mile  Road.  Suite 
345,  Uvcmia,  MI  48152  (313)  953-8830 

Human  Resources  Management  Officer, 
Battle  Creek  Medical  Center,  5500 
Armstrong  Rd.,  Battle  Creek.  MI  49016 
(616)  966-5600.  ext  36qp 

Hiunan  Resources  Management  Officw, 
Saginaw  Medical  Center,  1500  Weiss 
Street.  Saginaw,  MI  48602  (517)  793-2340, 
ext.  3070 

VBA  Central  Area  Human  Resources, 
Management  Office,  Human  Resources 
Management  Director,  38701  Seven  Mile 
Road.  Suite  345,  Livonia,  MI  48152  (313) 
953-8830 

Human  Resources  Management  Officer,  Iron 
MounUin  Medical  Center,  H  Street,  Iron 
Mountain,  MI  49801  (906)  774-3300,  ext 
2280 

Human  Resources  Management  Officer,  Ann 
Arbor  Medical  Center,  2215  Fuller  Rd., 
Ann  Arbor.  MI  48105  (313)  761-7938 

Human  Resources  Management  Officer,  Allen 
Park  Medical  Center,  Southfield  &  Outer 
Drive,  Allen  Park,  MI  48101  (313)  562- 
6000,  ext  3323 

Minnesota 

St  Paul  Regional  Office  and  Insurance 
Center,  Send  to:  VBA  Central  Area  Human 
Resources,  Management  Office,  Human 
Resources  Management  Director,  38701 
Seven  Mile  Road,  Suite  345,  Livonia.  MI 
48152 (313) 953-8830 

Fort  SneUing  National  Cemetery,  Send  to: 
Human  Resources  Management  Officer,  VA 
Medical  Center,  One  Veterans  Drive, 
Minneapolis,  MN  55417  (612)  725-2061 

Fort  SneUing  Debt  Management  Center,  Send 
to:  VBA  Central  Area  Human  Resources, 
Management  Office,  Human  Resources 
Management  Director,  38701  Seven  Mile 
Road,  Suite  345.  Livonia,  MI  48152  (313) 
953-6830 

Human  Resources  Management  Officer, 
Minneapolis  Medical  Center,  One  Veterans 
Drive.  Minneapolis,  MN  55417  (612)  725- 
2061 

Human  Resources  Management  Officer,  St 
Qoud  Medical  Center,  4801  8th  Street 
North.  St  Qoud.  MN  56303  (612)  255- 
6301 

St  Paul  Outpatient  Clinic,  Send  to:  Human 
Resources  Management  Officer,  VA 


Medical  Center,  One  Veterans  Drive, 
Minneapolis,  MN  55417  (612)  725-2061 

Mississippi 

Corinth  National  Cemetery,  Send  to:  Himian 
Resources  Management  Officer,  VA 
Medical  Center,  1030  JefEarson  Avenue, 
Memphis.  TN  38104  (901)  523-8990.  ext 
5928 

VBA  Southern  Area  Htmian  Resources, 
Management  Office,  Human  Resources 
Man^amrat  Director,  6508  Dogwood 
Parkway,  Suite  E,  \mckaaa.  MS  39213  (601) 
96S-4140 

Human  Resources  Management  Officer, 
Biloxi  Medical  Center,  400  Veterans  Blvd., 
Biloxi,  MS  39531  (601)  388-5541,  ext  5780 

Biloxi  Naticmal  Cemetery,  Human  Resources 
Management  Officer,  VA  Medical  Center, 
400  Veterans  Blvd.,  Biloxi,  MS  39531  (601) 
388-5541,  ext  5780 

Jackson  Regional  Office,  Send  to:  VBA 
Southern  Area  Human  Resources, 
Management  Office,  Human  Resources 
Management  Director,  6508  Dogwood 
Parkway,  Suite  E,  Jackson,  MS  39213  (601) 
965-4140 

Human  Resources  Management  Officer, 
Jackson  Medical  Center,  1500  E.  Woodrow  . 
Wilson  Blvd.,  Jackson.  MS  39216  (601) 
364-1239 

Natchez  National  Cemetery,  Send  to:  Human 
Resources  Management  Officer,  VA 
Medical  Center,  1500  E.  Woodrow  Wilson 
Blvd.,  Jackson.  MS  39216  (601)  364-1239 

Missouri 

Human  Resources  Management  Officer,  St 
Louis  Medical  Center,  Jefferson  Bks.,  St 
Louis,  MO  63106  (314)  894-6620 

Human  Resources  Management  Officer, 
Poplar  Bluff  Medical  Center,  1500  N. 
Westwood  Blvd.,  Poplar  Bluff,  MO  63901 
(314)  686-^151,  ext  328 

St  Louis  Records  Processing  Center,  Send  to: 
VBA  Central  Area  Human  Resources, 
Management  Office,  Human  Resources 
Management  Director,  38701  Seven  Mile 
Road,  Suite  345,  Livonia,  MI  48152  (313) 
953-8830 

Himian  Resources  Management  Officer, 
Kansas  City  Medical  Center,  4801  Linwood 
Blvd.,  Kansas  Qty,  MO  64128  (816)  861- 
4700,  ext.  6926 

Jefiierson  Barracks  National  Cemetery,  Send 
to:  Human  Resources  Management  Officer, 
VA  Medical  Center,  800  Hospital  Drive, 
Columbia,  MO  65201  (314)  443-2511,  ext 
6261 

Human  Resources  Management  Officer, 
Columbia  Medical  Center,  800  Hospital 
Drive,  Columbia.  MO  65201  (314)  443- 
2511,  ext  6261 

St  Louis  Regional  Office,  Send  to:  VBA 
Central  Area  Human  Resources, 
Management  Office,  Human  Resources 
Management  Director,  38701  Seven  Mile 
Road,  Suite  345,  Livonia,  MI  48152  (313) 
953-8830 

Veterans  Canteen  Service  Field  Office,  Send 
to:  Human  Resources  Management  Officer, 
VA  Medical  Center,  JeSerson  Barracks,  St 
Louis,  MO  63106  (314)  894-6620 

Springfield  National  Cemetery,  Send  to: 
Himian  Resources  Management  Officer,  VA 
Medical  Center.  1100  N.  College  Avenue, 
Fayetteville,  AR  72703  (501)  444-5020 


Montana 

Human  Resources  Management  Officer,  Fort 
Harrison  Medical  Center  and  Regional 
Office,  Fort  Hatnson,  MT  59636  (406)  447- 
7933 

Human  Resources  Management  Officer,  Milet 
Qty  Madical  Center,  210  South 
Winchester,  Miles  Qty,  MT  59301-4798 
(406)  232-6287 

Nefanska 

Lincoln  Regional  Office,  Send  to:  VBA 
Central  Area  Human  Resources, 
Mani^ement  Office,  Hiunan  Resources 
Management  Directs.  38701  Seven  Mik 
Road.  Suite  345.  Uvoma.  MI  48152  (313) 
953-8830 

Human  Resources  Management  Officer, 
Lincoln  Medical  Center.  600  South  70di 
Street,  Lincoln,  NE  68510  (402)  489-3802, 
ext  7819 

Human  Resources  Management  Officer, 
Grand  Island  Medical  Center,  2201  N. 
Broadwell  Ave.,  Grand  Island.  NE  68803 
(308)  38»-5177 

Maxwell  (Fort  McPherson)  National 
Cemetery,  Send  to:  Human  Resources 
Management  Officer,  VA  Medical  Center. 
2201  N.  Broadwell  Ave.,  Grand  Island.  NB 
68803 (308) 389-5177 

Human  Resources  Management  Officer, 
Omaha  Medical  Center,  4101  Woolworth 
Avenue,  Omaha,  NE  68105  (402)  449-0614 

Nevada 

Human  Resources  Management  Officer,  Reno 
Medical  Center,  1000  Locust  Street,  Reno, 
NV  89520-0111  (702)  328-1260 

Reno  Regional  Office.  Send  to:  VBA  Wealam 
Area  Human  Resources.  Management 
Office,  Human  Resources  Management 
Director,  126000  W.  Colfax  Ave.,  Suite  C- 
300.  Lakewood,  CO  80215  (303)  231-5855 

Las  Vegas  Outpatient  Clinic,  Send  to:  Human 
Resources  Management  Officer,  VA 
Medical  Center,  1000  Locust  Street,  Reno. 
NV  89520-0111 (702) 328-1260 

Henderson  Outpatient  Clinic,  Send  to: 
Human  Resources  Management  Officer,  VA 
Medical  Center,  1000  Locust  Street.  Reno, 
NV  89520-0111  (702)  328-1260 

New  Hampshire 

Manchester  Regional  Office,  Send  to:  Eastern 
Area  Servicing  Assistance  Center,  Human 
Resources  Management  Director,  31 
Hopkins  Plaza,  Baltimore,  MD  21202-2004 
(410)  962-4090 

Human  Resources  Management  Officer, 
Manchester  Medical  Center,  718  Smyth 
Road,  Manchester,  NH  03104  (603)  624- 
4366,  ext  6608 

New  Jersey 

Beverly  National  Cemetery,  Send  to:  Human 
Resources  Management  Officer,  VA 
Medical  Center,  University  &  Woodlmd 
Avenues,  Philadelphia,  PA  19104  (215) 
823-4088 

Newark  Regional  Office,  Send  to:  Eastern 
Aree  Servicing  Assistance  Center,  Human 
Resources  Management  Director,  31 
Hopkins  Plaza,  Baltimore.  MD  21202-2004 
(410)  962-4090 

Human  Resources- Management  Officer,  Beat 
Orange  Medical  Center.  385  Tremont 
Avenue,  East  Orange.  NJ  07018-0195  (201) 
676-1000.  ext  1366 
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James  J.  Howard  Outpatient  Clinic,  Send  to: 
Human  Resources  Management  Officer,  VA 
Medical  Center,  385  Tramont  Avenue.  East 
Onn^,  NJ  07018-0195  (201)  67fr>1000. 
extl386 

Na«rard  Outpatient  Clinic,  Send  to:  Human 
Resources  Management  Officer,  VA 
Medical  Center,  385  Tremont  Avenue,  East 
Orange,  NJ  07018-0195  (201)  676-1000, 
ext  1366 

Human  Resources  Management  Officer, 
Lyons  Medical  Center,  Knollcroft  Road, 
Lyons,  NJ  07939  (906)  647-0180.  ext  4002 

New  Mexico 

Albuquerque  Regional  Officer,  Send  to:  VBA 
Western  Area  Human  Resources, 
Management  Office,  Human  Resources 
Management  Director,  126000  W.  Go1£bx 
Ave.,  Suite  C-300,  Lakawood.  CO  80215 
(303)  231-5855 

Santa  Fe  National  Cametesy,  Send  to:  Human 
Resources  Management  Officer,  VA 
Medical  Center,  2100  Ridgecrest  Dr.,  SE., 
Albuquerque,  NM  87108-5138  (SOS)  256- 
5702 

Human  Resources  Management  Officer, 
Albuquerque  Medical  Center,  2100 
Ridgecrest  Dr.,  SE.,  Albuquerque,  NM 
87108-5138  (505)  25fr-5702 

New  York 

Human  Resources  Management  Officer.  Bath 
Medical  Center,  Bath.  NY  14810  (607)  776- 
2111.  ext  1239 

Human  Resources  Man^ement  Officer, 
Brooklyn  Medical  Center,  800  Poly  Place, 
Brooklyn,  hJY  11209  (718)  630-3660 

Hunaan  Resources  Management  Officer, 
Montrose  Medical  Center,  P.O.  Box  100, 
Montrose,  NY  10548-0100  (914)  737-4400, 
ext  2553 

Himian  Resources  Management  Officer, 
Syracuse  Medical  Center,  800  Irving 
Avenue.  Syracuse,  NY  13210-2799  (315) 
477-4531 

Human  Resources  Management  Officer, 
Bronx  Medical  Center,  130  W.  Kingsbridge 
Road,  Bronx.  NY  10468  (718)  584-9000. 
ext  6590 

Human  Resources  Management  Officer,  New 
York  Medical  Center,  423  East  23rd  Street, 
New  York.  NY  10010  (212)  686-7500,  ext 
7635 

Human  Resources  Management  Officer, 
Castle  Point  Medical  Center,  Route  9D, 
Castle  Point  NY  12511  (914)  831-2000. 
ext.  5405 

Human  Resources  Management  Officer, 
Northport  Medical  Center,  79  Middleville 
Road.  Northport,  NY  11768  (516)  261- 
4400.  ext  2715 

Human  Resources  Management  Officer, 
Albany  Medical  Center,  113  Holland 
Avenue,  Albany,  NY  12208  (518)  462- 
3311.  ext.  2231 

Calverton  National  Cemetery.  Send  to: 
Human  Resources  Management  Officer.  VA 
Medical  Center,  79  Middleville  Road, 
Northport.  NY  11768  (516)  261-4400,  ext 
2715 

Human  Resources  Management  Officer, 
Buffalo  Medical  Center,  3495  Bailey 
Avenue,  Buffalo,  NY  14215  (716)  862-3605 

New  York  Regional  Office,  Send  to:  Eastern 
Area  Servicing  Assistance  Center,  Human 
Resources  Management  Director,  31 


Hopkins  Plaza,  Baltimore.  MD  21203-2004 
(410)  962-4090 

Human  Resources  Management  Officer, 
Batavia  Medical  Center,  222  Richmond 
Ave.,  Batavia.  NY  14020  (716)  343-7500, 
ext  7272 

Bath  (Ehnira)  National  Cemetery,  Send  to: 
Human  Resources  Management  Officer,  VA 
Medical  Center,  Bath,  NY  14810  (607)  776- 
2111,  ext.  1239 

Long  Island  National  Cemetery,  Send  to: 
Human  Resources  Management  Officer,  VA 
Medical  Center.  79  Middleville  Road. 
Northport,  NY  11768  (516)  261-4400,  ext 
2715 

Albany  VA  (Vet  Center)  Office,  Send  to: 
Hiunan  Resources  Management  Officer,  VA 
Medical  Center,  113  Holland  Avenue. 
Albany,  NY  12208  (518)  462-3311,  ext 
2231 

Brooklyn  National  Cemetery  Area  Office. 
Send  to:  Human  Resources  Management 
Officer.  VA  Medical  Center,  800  Poly 
Place,  Brooklyn,  NY  11209  (718)  630-3660 

Brooklyn  Outpatient  Qinic,  Send  to:  Human 
Resources  Management  Officer,  VA 
Medical  Center,  800  Poly  Place.  Brooklyn, 
NY  11209  (718)  630-3660 

New  York  Outpatient  Clinic,  Send  to:  Human 
Resources  Management  Officer,  VA 
Medical  Center,  423  East  23rd  Street,  New 
York,  NY  10010  (212)  686-7500,  ext  7635 

New  York  Prosthetics  Center,  Send  to: 
Human  Resources  Management  Officer,  VA 
Medical  Center.  423  East  23rd  Street,  New 
York,  NY  10010  (212)  686-7500,  ext.  7635 

New  York  Veterans  Canteen  Service  Field 
Office,  Send  to:  Himian  Resources 
Management  Officer,  VA  Medical  Center, 
423  East  23rd  Street,  New  York.  NY  10010 
(212)  686-7500,  ext.  7635 

Rochester  VA  (Vet  Center)  Office,  Send  to: 
Human  Resources  Management  Officer,  VA 
Medical  Center,  222  Richmond  Ave., 
Batevia.  NY  14020  (716)  343-7500.  ext 
7272 

BuBalo  Regional  Office,  Send  to:  Eastern 
Area  Servicing  Assistance  Center,  Human 
Resources  Management  Director,  31 
Hopkins  Plaza,  Baltimore.  MD  21202-2004 
(410)  962-4090 

Rochester  Outpatient  Clinic  Substation,  Send 
to:  Human  Resources  Management  Officer, 
VA  Medical  Center,  222  Richmond  Ave., 
BaUvia.  NY  14020  (716)  343-7500,  ext 
7272 

Human  Resources  Management  Officer, 
Canandaigua  Medical  Center,  Canandaigua, 
NY  14424  (716)  394-2000,  ext  3700 

Syracuse  VA  Office,  Send  to:  Eastern  Area 
Servicing  Assistance  Center,  Human 
Resources  Management  Director,  31 
Hopkins  Plaza,  Baltimore.  MD  21202-2004 
(410)  962-4090 

North  Carolina  -.       -i.'-    ' 

Human  Resources  Management  Officer, 
Fayetteville  Medical  Center,  2300  Ramsey 
Street  Fayetteville,  NC  28301  (919)  822- 
7055 

Raleigh  National  Cemetery,  Send  to:  Human 
Resources  Management  Officer,  VA 
Medical  Center,  508  Fulton  Street,        »  • 
Durham,  NC  27705  (919)  286-8901 

Human  Resources  Management  Officer. 
Durham  Medical  Cetner,  508  Fulton  Street. 
Durham.  NC  27705  (910)  286-6901 


Human  Resources  Management  Officer, 
Asheville  Medical  Center,  1100  Tumiell 
Road.  Asheville.  NC  28805  (704)  299-2535 

New  Bern  National  Cemetery.  Send  to: 
Human  Resources  Management  Officer,  VA 
Medical  Center.  2300  RaoMey  Street, 
Fayetteville,  NC  28301  (019)  822-7055 

Salii^niry  National  Cemetery,  Send  to: 
Human  Resources  Management  Officer,  VA 
Medical  Center,  1601  Brenner  Avenue, 
Salisbury,  NC  28144  (704)  638-3432 

Winston-Salem  Regional  Office.  Send  to: 
VBA  Southern  Area  Human  Resources 
Management  Office,  Human  Resources 
Management  Director,  6508  Dogwood 
Parkway,  Suite  E,  Jackson.  MS  39213  (601) 
965-4140 

Human  Resources  Management  Officer. 
Salisbury  Medical  Center,  1601  Brenner 
Avenue,  Salisbury,  NC  28144  (704)  638- 
3432 

Wilmington  National  Cemetery  Area  Office, 
Send  to:  Human  Resources  Management 
Officer,  VA  Medical  Center,  2300  Ramsey 
Street,  Fayetteville,  NC  28301  (919)  822- 
7055 

Winston-Salem  Outpatient  Regional  Office, 
Send  to:  Human  Resources  Management 
Officer,  VA  Medical  Center,  1601  Brenner 
Avenue,  Salisbury,  NC  28144  (704)  638- 
3422 

North  Dakota 

Human  Resources  Management  Officer,  Fargo 
Medical  and  Regional  Office  Center,  655 
First  Avenue.  Fargo,  ND  58102  (701)  232- 
3241 

Ohio 

Human  Resources  Management  Officer. 
Columbus  Outpatient  Clinic,  2090  Kenny 
Road,  Columbus,  OH  43221  (614)  257- 
5501 

Cleveland  Regional  Office,  Send  to:  VBA 
Central  Area  Human  Resources 
Management  Office,  Human  Resources 
Management  Director.  38701  Seven  Mile 
Road.  Suite  345,  Livonia,  MI  48152  (313) 
953-8830 

Dayton  National  Cemetery,  Send  to:  Himian 
Resources  Management  Officer,  VA 
Medical  Center,  4100  W.  Third  Street 
Dayton,  OH  45428  (513)  262-2107 

Human  Resources  Management  Officer, 
Qncinnati  Medical  Center,  3200  Vine 
Street,  Cincinnati,  OH  45220  (513)  559- 
5051 

Cincinnati  VA  Office.  Send  to:  VBA  Central 
Area  Human  Resources  Management 
Office,  Human  Resources  Management 
Director,  38701  Seven  Mile  Road,  Suite 
345,  Livonia.  MI  48152  (313)  953-8830 

Columbus  VA  Office,  Send  to:  VBA  Central 
Area  Human  Resources  Management 
Office,  Human  Resources  Management 
Director,  38701  Seven  Mile  Road,  Suite 
345,  Livonia,  MI  48152  (313)  953-8830 

Human  Resources  Management  Officer. 
Dayton  Medical  Conter,  4100  W.  Third 
Street,  Dayton  OH  45428  (513)  262-2107 

Human  Resources  Management  Officer, 
Cleveland  Medical  Center,  lOOOO 
Brecksville  Rd..  Brecksville.  OH  44141 
(216)  526-3030,  ext.  7900 

Hujnan  Resources  Management  Officer, 
Chillicothe  Medical  Center,  17273  State 
Route  104.  Chillicothe,  OH  4S601  (614) 
773-1141,  ext.  7538 
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Oklahoou 


Fort  Gibson  National  Cemetery,  Send  to: 
Human  Resources  Management  Officer,  VA 
Medical  Center,  Honor  Heights  Drive, 
Muskogee.  OK  74401  (918)  683-3261,  ext 
404 

Human  Resources  Management  Officer, 
Oklahoma  City  Medical  Center.  921  NE 
13th  Street,  Oklahoma  Qty,  OK  73104 
(405)  270-5157 

Muskogee  Regional  Office,  Send  to:  VBA 
Southern  Area  Human  Resources 
Management  Office.  Human  Resources 
Management  Director,  6508  Dogwood 
Parkway,  Suite  E.  Jackson,  MS  39213  (601) 
965-4140 

Human  Resources  Management  Officer, 
Muskogee  Medical  Center,  Honor  Heights 
Drive.  Muskogee,  OK  74401  (918)  683- 
3261,  ext  404 

Oklahoma  City  VA  Office.  Send  to:  VBA 
Southern  Area  Human  Resources 
Management  Office,  Human  Resources 
Management  Director,  6508  Dogwood 
Parkway,  Suite  E.  Jackson.  MS  39213  (601) 
965-4140 

Oregon 

Portland  Regional  Office,  Send  to:  VBA 
Western  Area  Human  Resources 
Management  Office,  Human  Resources 
Management  Director,  126000  W.  Colfax 

-  Ave..  Suite  C-300.  Lakewood.  CO  80215 
(303) 231-5855 

Human  Resources  Management  Officer. 
White  City  Medical  Center.  8495  Craterlake 
Highway.  White  City.  OR  97503-1088 
(503)  826-2111.  ext.  3204 

Human  Resources  Management  Officer. 
Roseburg  Medical  Center.  913  NW  Garden 
Valley  Blvd..  Roseburg,  OR  97470-6153 
(503)  440-1260 

Human  Resources  Management  Officer, 
Portland  Medical  Center.  3710  SW  US 
Veterans  Hospital  Rd..  Portland,  OR 
97207-1034 (503) 220-3403 

Eagle  Point  National  Cemetery,  Send  to: 
Human  Resoiut»s  Management  Officer.  VA 
Medical  Center.  8495  Craterlake  Highway. 
White  aty,  OR  97503-1088  (503)  826- 
2111,  ext.  3204 

Willamette  National  Cemetery.  Send  to: 
Human  Resources  Management  Officer.  VA 
Medical  Center.  3710  SW  US  Veterans 
Hospital  Rd..  Portland.  OR  97207-1034 
(503)  220-3403 

Pennsylvania 

Human  Resources  Management  Officer, 
Pittsburgh  Medical  Center,  University 
Drive  C,  Pittsburg,  PA  15240  (412)  692- 
3240 

Philadelphia  Benefits  Delivery  Center,  Send 
to:  Human  Resources  Management  Liaison. 
VA  Regional  Office,  5000  Wissahickon 
Avenue,  P.O.  Box  13399.  Philadelphia.  PA 
19101  (215)  951-5534 

Human  Resources  Management  Officer. 
Wilkes-Barre  Medical  Center,  1111  East 
End  Boulevard,  Wilkes-Barre,  PA  18711 
-     (717)  821-7209 

Philadelphia  Systems  Development  Center. 
Send  to:  Human  Resources  Management 
Liaison.  VA  Regional  Office,  5000 
Wissahickon  Avenue.  P.O.  Box  13399. 
Philadelphia,  PA  19101  (215)  951-5534 


Philadelphia  National  .Conetery  Area  Office. 
Send  to:  Human  Resources  Management 
Officer,  VA  Medical  Center.  University  ft 
Woodland  Avenues,  Philadelphia,  PA 
19104  (215)  823-4088 
Aimville  (Indiantown  Gap)  National 
Cemetery,  Send  to:  Human  Resources 
Management  Officer,  VA  Medical  Center, 
1700  S.  Lincoln  Avenue.  Lebanon,  PA 
17042  (717)  272-6621,  ext.  4055 
Human  Resources  Management  Officer, 
Philadelphia  Medical  Center.  University  ft 
Woodland  Avenues.  Philadelphia,  PA 
19104  (215)  823-4088 
Human  Resources  Management  Officer. 
Altoona  Medical  Center.  2907  Pleasant 
Valley  Blvd.,  Altoona,  PA  16602-4377 
(814)  943-8164,  ext.  7039 
Human  Resources  Management  Officer. 
Lebanon  Medical  Center.  1700  S.  Lincoln 
Avenue,  Lebanon.  PA  17042  (717)  272- 
6621.  ext  4055 
Harrisburg  Outpatient  Clinic  Substation, 
Send  to:  Human  Resources  Management 
Officer.  VA  Medical  Center,  1700  S. 
Lincoln  Avenue,  Lebanon.  PA  17042  (717) 
272-6621.  ext  4055 
Human  Resources  Management  Officer, 
Coastesville  Medical  Center,  1400 
BlackHorse  Hill  Rd.,  Coatesville,  PA 
19320-2096 (610)  383-0234 
Human  Resources  Management  Officer. 
Pittsburgh  (HD)  Medical  Center.  7180 
Highland  Drive.  Pittsburgh.  PA  15206- 
1297  (412)  365-4755 
Human  Resources  Management  Officer, 
Butler  Medical  Center,  325  New  Castle 
Road,  Butler,  PA  16001-2480  (412)  477- 
5051 
Pittsburgh  Regional  Office,  Send  to:  Eastern 
Area  Servicing  Assistance  Center,  Human 
Resources  Management  Director.  31 
Hopkins  Plaza,  Baltimore.  MD  21202-2004 
(410)  962-4090 
Philadelphia  Re^onal  Office,  Human 
Resources  Management  Liaison.  5000 
Wissahickon  Avenue.  P.O.  Box  13399, 
Philadelphia,  PA  19101  (215)  951-5534 
Human  Resources  Managertient  Officer.  Erie 
Medical  Center,  135  East  38th  Street,  Erie. 
PA  16504  (814)  868-6205 

Philippines 

Manila  Regional  Office  Outpatient  Qinic. 
Manila  Regional  Office  Center,  Send  to: 
Director,  Apartment  of  Veterans  Afeirs, 
APO.  San  Francisco.  CA  96528  011-632- 
521-7116 


Puerto  Rico 

Puerto  Rico  National  Cemetery.  Send  to: 

Human  Resources  Management  Officer.  VA 

Medical  Center,  One  Veterans  Plaza,  San 

Juan,  PR  00927-5800  (809)  766-5485 
Human  Resources  Management  Officer,  San 

Juan  Medical  Center,  One  Veterans  Plaza. 

San  Juan.  PR  00927-5800  (809)  766-5485 
Mayaguez  Outpatient  Clinic  Substation,  Send 

to:  Human  Resources  Management  Officer. 

VA  Medical  Center.  One  Veterans  Plaza. 

San  Juan,  PR  00927-5800  (809)  766-5485 
San  Juan  Regional  Officer,  Send  to:  VBA 

Southern  Area  Human  Resources. 

Management  Office.  Human  Resources 

Management  Director,  6508  Dogwood 

Parkway,  Suite  E.  Jackson.  MS  39213  (601) 

965-4140 


Rhode  Island 

Human  Resources  Management  Officer, 
Providence  Medical  Center,  830 
Qialkstone  Avenue,  Providence,  RI 02908- 
4799 (401) 457-3072 

Providence  Regional  Office,  Send  to:  Eastern 
Area  Servicing  Assistance  Center,  Human 
Resources  Management  Director,  31 
Hopkins  Plaza.  Baltimore,  MD  21202-2004 
(410)  962-4090 

South  Carolina 

Florence  National  Cemetery.  Send  to:  Human 
Resources  Management  Officer.  VA 
Medical  Center,  6439  Gamers  Ferry  Rd.. 
Columbia.  SC  29201-1639  (803)  695-683S 

Human  Resources  Management  Officer. 
Columbia  Medical  Center,  6439  Gamers 
Ferry  Rd..  Columbia,  SC  29201-1639  (803) 
695-6835 

Greenville  Outpatient  Clinic  Substation, 
Send  to:  Human  Resources  Management 
Officer,  VA  Medical  Center,  6439  Gamers 
Ferry  Rd.,  Columbia,  SC  29201-1639  (803) 
695-6835 

Human  Resoiuces  Management  Officer. 
Charleston  Medical  Center,  109  Bee  Street, 
Charleston.  SC  29401-5799  (803)  577- 
5011.  ext.  7610 

Beaufort  National  Cemetery,  Send  to:  Human 
Resources  Management  Officer,  VA 
Medical  Center,  109  Bee  Street,  Charleston, 
SC  29401-5799  (803)  577-5011,  ext.  7610 

Columbia  Regional  Office,  Send  to:  VBA 
Southern  Area  Human  Resources, 
Management  Office,  Human  Resources 
Management  Director.  6508  Dogwood 
Parkway.  Suite  E.  Jackson.  MS  39213  (601) 
965-4140 

South  Dakota 

Human  Resources  Management  Officer.  Hot 
Springs  Medical  Center.  500  North  5th 
Street,  Hot  Springs,  SD  57747  (605)  745- 
2018 

Hot  Springs  National  Cemetery.  Send  to: 
Human  Resources  Management  Officer.  VA 
Medical  Center,  500  North  5th  Street.  Hot 
Springs.  SD  57747  (605)  745-2018 

Human  Resources  Management  Officer.  Fort 
Meade  Medical  Center.  113  Comanche 
Road.  Fort  Meade,  SD  57741  (605)  347- 
7090 

Fort  Meade  (Black  Hills)  National  Cemetery, 
Send  to:  Human  Resources  Management 
Officer.  VA  Medical  Center,  113  Comanche 
Road.  Fort  Meade,  SD  57741  (605)  347- 
7090 

Human  Resources  Management  Officer. 
Sioux  Falls  Medical  and  Regional  Office 
Center.  PO  box  5046,  2501  W.  22nd  St. 
Sioux  Falls.  SD  57117  (605)  333-6852 

Tennessee 

Mountain  Home  National  Cemetery.  Send  to: 
Human  Resources  Management  Officer.  VA 
Medical  Center,  Johnston  City,  Mountain 
Home.  TN  37684  (615)  926-1171.  ext  7181 

Nashville  (Madison)  National  Cemetery. 
Send  to:  Human  Resources  Management 
Officer.  VA  Medical  Center.  1310  24th 
Avenue  South.  Nashville.  TN  37212^2637 
(615)  327-5381 

Chattanooga  National  Cemetery.  Send  to: 
Human  Resources  Management  Officer,  VA 
Medical  Center.  3400  Lebanon  Road. 
Mur&eesboro.  TN  37129-1236  (615)  893- 
1360.  ext  3317 
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Knoxville  National  Cemetery,  Send  to: 
Human  Resources  Management  OfBcer.  VA 
Medical  Center,  Johnston  Gty,  Mountain 
Home,  TN  37684  (615)  926-1171,  exL  7181 

Memphis  National  Cemetery,  Send  to: 
Human  Resources  Management  Officer,  VA 
Medical  Canter,  1030  Jefferson  Avenue, 
Memphis.  TN  38104  (901)  523-8990,  exL 
5928 

Human  Resources  Management  Officer, 
Memphis  Medical  Center,  1030  Jefferson 
Avenue,  Memphis.  TN  38104  (901)  523- 
8990,  ext  5928 

Human  Resources  Management  Officer, 
Mountain  Home  Medical  Center,  Johnston 
City,  Mountain  Home.  TN  37684  (615) 
926-1171,  ext.  7181 

Himian  Resources  Management  Officer, 
Nashville  Medical  Center,  1310  24th 
Avenue  South,  Nashville,  TN  37212-2637 
(615)  327-5381 

Knoxville  Outpatient  Clinic  Substation,  Send 
to:  Human  Resources  Management  Officer, 
VA  Medical  Center.  1310  24th  Avenue 
South.  Nashville.  TN  37212-2637  (615) 
327-5381 

Nashville  Regional  Office.  Send  to:  VBA 
Southern  Area  Human  Resources, 
Management  Office,  Human  Resources 
Management  Director,  6508  Dogwood 
Parkway,  Suite  E,  Jackson,  MS  39213  (601) 
965-4140 

Texas 

Human  Resources  Management  Officer,  San 
Antonio  Medical  Center,  7400  Merton 
Minter  Blvd..  San  Antonio,  TX  78284  (210) 
617-5300,  ext.  6732 

Corpus  Christi  Outpatient  Clinic,  Send  to: 
Human  Resources  Management  Officer,  VA 
Medical  Center,  7400  Merton  Minter  Blvd., 
San  Antonio,  TX  78284  (210)  617-5300. 
ext.  6732 

McAllen  Outpatient  Qinic  Substation.  Send 
to:  Htmian  Resources  Management  Officer. 
VA  Medical  Center,  7400  Merton  Minter 
Blvd.,  San  Antonio.  TX  78284  (210)  617- 
5300,  ext  6732 

Human  Resources  Management  Officer, 
Temple  Medical  Center,  1901  S.  1st  Street, 
Temple.  TX  76504  (817)  778-4811.  ext. 
4429 

Human  Resources  Management  Officer, 
Austin  Automation  Center.  1615  E. 
Woodaid  Street.  Austin,  TX  78772  (512) 
326-6054 

Human  Resources  Management  Officer,  Waco 
Medical  Center,  4800  Memorial  Drive, 
Waco.  TX  76711  (817)  752-6581,  ext.  6346 

Waco  Outpatient  Clinic,  Send  to:  Human 
Resources  Management  Officer.  VA 
Medical  Center,  4800  Memorial  Drive, 
Waco,  TX  76711  (817)  752-6581,  exL  6346 

Human  Resources  Management  Officer, 
Dallas  Medical  Center,  4500  S.  Lancaster 
Road.  Dallas,  TX  75216  (214)  372-7032 

Human  Resources  Management  Officer, 
Houston  Medical  Center,  2002  Holcombe 
Blvd.,  Houston.  TX  77030  (713)  794-7458 

Beaumont  Outpatient  Clinic  Substation,  Send 
to:  Human  Resources  Management  Officer. 
VA  Medical  Center,  2002  Holcombe  Blvd., 
Houston.  TX  77030  (713)  794-7458 

Luikin  Outpatient  Clinic.  Send  to:  Human 
Resources  Management  Officer,  VA 
Medical  Center,  2002  Holcombe  Blvd., 
Houston.  TX  77030  (713)  794-7458 


Human  Resources  Management  Officer,  Waco 
Medical  Center.  4800  Memorial  Drive. 
Waco,  TX  76711  (817)  752-6581,  ext.  6346 

Human  Resources  Management  Officer,  El 
Paso  Outpatient  Clinic,  5919  Brook  Hollow 
Drive,  El  Paso,  TX  79925  (915)  540-7878 

Fort  Bliss  National  Cemetery,  Send  to: 
Human  Resources  Management  Officer.  El 
Paso  Outpatient  Clinic,  5919  Brook  Hollow 
Drive,  El  Paso,  TX  79925  (915)  540-7878 

Houston  Regional  Office,  Send  to:  VBA 
Southern  Area  Human  Resources, 
Management  Office,  Human  Resources 
Management  Director,  6508  Dogwood 
Parkway,  Suite  E.  Jackson,  MS  39213  (601) 
965-4140 

San  Antonio  VA  Office,  Send  to:  VBA 
Southern  Area  Human  Resources, 
Management  Office,  Human  Resources 
Management  Director,  6508  Dogwood 
Parkway,  Suite  E.  Jackson,  MS  39213  (601) 
965-4140 

Human  Resources  Management  Officer,  Big 
Spring  Medical  Center,  2400  Gregg  St,  Big 
Spring.  TX  79720  (915)  264-4820 

Austin  Systems  Development  Center,  Send 
to:  Himian  Resources  Management  Officer, 
Austin  Automation  Center,  1615  E. 
Woodard  Street.  Austin,  TX  78772  (512) 
326-6054 

Human  Resources  Management  Officer. 
Amarillo  Medical  Center,  6010  Amarillo 
Blvd.  West.  Amarillo,  TX  79106  (806)  354- 
7827 

Houston  National  Cemetery,  Send  to:  Human 
Resources  Management  Officer,  VA 
Medical  Center,  2002  Holcombe  Blvd., 
Houston,  TX  77030  (713)  794-7458 

San  Antonio  National  Cemetery  Area  Office, 
Send  to:  Human  Resources  Management 
Officer,  VA  Medical  Center.  7400  Merton 
Minter  Blvd.,  San  Antonio,  TX  78284  (210) 
617-5300,  ext  6732 

Fort  Sam  Houston  National  Cemetery.  Send 
to:  Human  Resources  Management  Officer, 
VA  Medical  Center.  7400  Merion  Minter 
Blvd.,  San  Antonio,  TX  78284  (210)  617- 
5300.  ext  6732 

Human  Resources  Management  Officer, 
Kerrville  Medical  Center,  3600  Memorial 
Blvd..  Kerrville,  TX  78028  (210)  792-2518 

KenyiHe  National  Cemetery  Area  Office, 
Send  to:  Human  Resources  Management 
Officer.  VA  Medical  Center,  3600  Memorial 
Blvd..  Kerrville,  TX  78028  (210)  792-2518 

Human  Resources  Management  Officer, 
Marlin  Medical  Center,  1016  Ward  Street, 
Marlin.  TX  76661  (817)  883-3511,  ext 
4702 

Human  Resources  Management  Officer, 
Bonham  Medical  Center,  East  Ninth  & 
Lipscomb  Street,  Bonham,  TX  75418-4091 
(903)  583-2111,  ext.  6331 

Waco  Regional  Office,  Send  to:  VBA 
Southern  Area  Human  Resources, 
Management  Office,  Human  Resources 
Management  Director,  6508  Dogwood 
Parkway,  Suite  E,  Jackson.  MS  39213  (601) 
965-4140 

Dallas  VA  Office.  Send  to:  VBA  Southern 
Area  Human  Resources,  Management 
Office,  Human  Resources  Management 
Director,  6506  Dogwood  Parkway,  Suite  E. 
Jackson.  MS  39213  (601)  965-4140 

Lubbock  VA  Office,  Send  to:  VBA  Southern 
Area  Human  Resource,  Management 


Office,  Human  Resources  Management 
Director,  6508  Dogwood  Parkway,  Suite  E, 
Jackson,  MS  39213  (601)  965-4140 

Lubbock  Outpatient  Clinic,  Send  to:  Human 
Resources  Management  Officer,  VA 
Medical  Center,  6010  Amarillo  Blvd.  West, 
Amarillo.  TX  79106  (806)  354-7827 

Austin  Finance  Center,  Send  to:  Human 
Resources  Management  Officer,  Austin 
Automation  Center,  1615  E.  Woodard 
Street,  Austin,  TX  78772  (512)  326-6054 

Utah 

Salt  Lake  City  Regional  Office.  Send  to:  VBA 
Western  Area  Human  Resources, 
Management  Office,  Human  Resources 
Management  Director,  126000  W.  Colfiax 
Ave..  Suite  C-300.  Lakewood,  CO  80215 
(303)  231-5855 

Human  Resources  Management  Officer,  Salt 
Lake  City  Medical  Center.  500  Foothill 
Blvd..  Salt  Lake  City,  UT  84148-0001  (801) 
584-1284 

Vermont 

Human  Resources  Management  Officer, 
White  River  Junction  Medical  and  Regional 
Office  Center.  White  River  Junction,  VT 
05009  (802)  295-9363.  ext  5350 

Virginia 

Human  Resources  Management  Officer, 
Richmond  Medical  Center,  1201  Broad 
Rock  Blvd.,  Richmond,  VA  23249  (804) 
230-1305 

Htmian  Resources  Management  Officer, 
Hampton  Medical  Center,  100 
Emancipation  Road,  Hampton,  VA  23667 
(804)  722-9961.  ext.  3160 

Richmond  National  Cemetery,  Send  to: 
Human  Resources  Management  Officer,  VA 
Medical  Center,  1201  Broad  kock  Blvd., 
Richmond,  VA  23249  (804)  230-1305 

Quantico  National  Cemetery,  Send  to: 
Human  Resources  Management  Officer,  VA 
Medical  Center,  50  Irving  Street  NW., 
Washington,  DC  20422  (202)  745-8200 

Hampton  National  Cemetery,  Send  to: 
Human  Resources  Management  Officer,  VA 
Medical  Center,  100  Emancipation  Road, 
Hampton,  VA  23667  (804)  722-9961.  ext 
3160 

Culpeper  National  Cemetery,  Send  to: 
Human  Resources  Management  Officer.  VA 
Medical  Center,  Route  9.  Martinsburg.  WV 
25401  (304)  263-0811.  ext  3237 

Roanoke  Regional  Office,  Send  to:  Eastern 
Area  Servicing  Assistance  Center.  Human 
Resources  Management  Director.  31 
Hopkins  Plaza,  Baltimore,  MD  21202-2004 
(410)  962-4090 

Hiunan  Resources  Management  Officer, 
Salem  Medical  Center,  1970  Roanoke 
Blvd..  Salem,  VA  24153  (703)  982-2463, 
ext  2812 

Danville  National  Cemetery  Area  Office, 
Send  to:  Human  Resources  Management 
Officer,  VA  Medical  Center,  1970  Roanoke 
Blvd.,  Salem,  VA  24153  (703)  982-2463. 
ext.  2812 

Alexandria  National  Cemetery  Area  Office, 
Send  to:  Human  Resources  Management 
Officer,  VA  Medical  Center.  50  Irving 
Street,  NW.,  Washington,  DC  20422  (202) 
745-8200 

Leesbuig  National  Cemetery  Area  Office, 
Send  to:  Human  Resources  Management 
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Officer.  VA  Medical  Center.  50  Irving 
Street.  NW.,  Washington,  DC  20422  (202) 
745-«200 
Mechanicsville  National  Cemetery  Area 
Office.  Send  to:  Human  Resources 
Management  Officer,  VA  Medical  Center. 
1201  Broad  Rock  Blvd..  Richmond.  VA 
23249 (804)  230-1305 
Sandston  National  Cemetery  Area  Office, 
Send  to:  Human  Resources  Management 
Officer,  VA  Medical  Center.  1201  Broad 
Rock  Blvd.,  Richmond,  VA  23249  (804) 
230-1305 
Hopewell  National  Cemetery  Area  Office, 
Send  to:  Human  Resources  Management 
Officer,  VA  Medical  Center.  1201  Broad 
Rock  Blvd.,  Richmond.  VA  23249  (804) 
230-1305 
Staunton  National  Cemetery  Area  Office, 
Send  to:  Human  Resources  Management 
Officer.  VA  Medical  Center,  1970  Roanoke 
Blvd..  Salem.  VA  24153  (703)  982-2463,      . 
ext.  2812 
Winchester  National  Cemetery  Area  Office, 
Send  to:  Human  Resources  Management 
Officer.  VA  Medical  Center,  Route  9, 
Martinsburg.  WV  25401  (304)  263-0811, 
ext.  3237 
Washington  :"    — 

Seattle  Regional  Office,  Send  to:  VBA 
Western  Area  Human  Resources, 
Management  Office,  Human  Resources 
Management  Director.  126000  W.  Colfax 
Ave.,  Suite  G-300,  Lakewood,  CO  80215 
(303) 231-5855 

Human  Resources  Management  Officer, 
Walla  Walla  Medical  Center,  77 
Wainwright  Drive,  Walla  Walla,  WA 
99362-3975 (509)  527-3453 

Human  Resources  ManagementOfficer, 
Seattle  Medical  Center,  1660  S.  Columbian 
Way.  Seattle,  WA  98108-1597  (202)  764- 
2135 

Seattle  Outpatient  Dinic  (Vet  Center),  Send 
to:  Human  Resources  Management  Officer, 
VA  Medical  Center,  1660  S.  Columbian 
Way.  Seattle,  WA  98108-1597  (206)  764- 
2135 

Human  Resources  Management  Officer. 
Tacoma  Medical  Center,  American  Lake, 
Tacoma,  WA  98493  (206)  582-8440,  ext 
6054 

Human  Resources  Management  Officer, 
Spokane  Medical  Center.  4815  North 
Assembly  Street,  Spokane,  WA  99205- 
6197(509)327-0242 

West  Virginia 

Human  Resources  Management  Officer, 

Huntington  Medical  Center,  1540  Spring 

Valley  Road,  Huntington,  WV  25704  (304) 

429-6755,  ext.  2343 
Human  Resources  Management  Officer, 

Beckley  Medical  Center,  200  Veterans 

Avenue,  Beckley,  WV  25801  (304)  22S- 

2121,  ext.  4461 
Human  Resources  Management  Officer, 

Clarksburg  Medical  Center,  1  Medical 

Center  Dr.,  Clarksburg.  WV  26301  (304) 

623-7697 
Human  Resources  Management  Officer. 

Martinsburg  Medical  Center,  Route  9, 

Martinsburg,  WV  25401  (304)  263-0811, 

ext.  3237 
West  Virginia  (Grafton)  National  Cemetery, 

Send  to:  Himian  Resources  Management 


Officer,  VA  Medical  Center,  1  Medical 
Center  Dr.,  ClaAsburg.  WV  26301  (304) 
623-7697 
Huntington  Regional  Office,  Send  to:  Etetem 
Area  Servicing  Assistance  Center,  Human 
Resources  Management  Director,  31 
Hopkins  Plaza,  Baltimore,  MD  21202-2004 
(410)962-4090 

Wisconsin 

Wood  National  Cemetery,  Send  to:  Human 
Resources  Management  Officer,  VA 
Medical  Center,  5000  W.  National  Avenue, 
Milwaukee,  WI  53295  (414)  384-2000 

Milwaukee  Regional  Office,  Send  to:  VBA 
Central  Area  Human  Resources, 
Management  Office.  Human  Resources 
Management  Director,  38701  Seven  Mile 
Road,  Suite  345,  Uvonia.  Ml  48152  (313) 

953-8830 
Human  Resources  Management  Officer, 

Milwaukee  Medical  Center,  5000  W. 

National  Avenue,  Milwaukee,  Wl  53295 

(414)  384-2000,  ext.  2930 
Human  Resources  Management  Officer, 

Tomah  Medical  Center,  500  E.  Veterans 

Street,  Tomah,  Wl  54660  (608)  372-1636 
Human  Resources  Management  Officer, 

Madison  Medical  Center,  2500  Overlook 

Terrace,  Madison,  Wl  53705  (608)  262- 

7026 
Wyoming 
Human  Resources  Management  Officer, 

Sheridan  Medical  Center,  1898  Fort  Road, 

Sheridan.  WY  82801-8320  (307)  672-1673 
Human  Resources  Management  Officer. 

Cheyenne  Medical  and  Regional  Office 

Center.  2360  East  Pershing  Blvd.. 

Cheyenne.  WY  82001  (307)  778-7331 

n.  Agencies 

American  Battle  Monuments  Commission 

Chief,  Administration,  Room  5127,  Pulaski 

Building,  20  Massachusetts  Avenue,  NW., 

Washington,  DC  20314-0001  (202)  761- 

0533 
Architectural  and  Transportation  Barriers 
Compliance  Board 
General  Counsel,  1331  F  Street.  NW.,  #1000, 

Washington,  DC  20004-1111  (202)  272- 

5434,  e5ct  16 
Equal  Employment  Opportunity  Commission 
Management  Director,  Office  of  Management, 

1801  L  Street,  NW.,  Washington,  DC  20507 

(202)  663-4411 

Export-bnportBank  of  the  United  States 

Associate  General  Counsel,  811  Vermont 
Avenue,  NW,  Room  955,  Washington,  DC 
20571 (202) 565-3432 


Farm  Credit  Administration 

Chief,  Human  Resources  Division.  Farm 
Crwlit  Administration.  1501  Farm  Credit 
Drive,  McLean,  VA  22102-5090  (703)  883- 
4122 

Federal  Communications  Commission  (FCC) 

Chief,  Payroll/Personnel  Support  Branch, 
1919  M  Street,  NW.,  Room  212, 
Washington.  DC  20554  (202)  481-0136 

Federal  Deposit  Insurance  Corporation 

Chief,  Operations  Section,  Office  of 
Persoimel  Management,  550  17th  Street. 


NW.,  PA-1730-5018,  Washington.  DC 
20429  (202)  942-3401 

Federal  Election  Commission 

Assistant  Gen«al  Counsel-Administrative 

Law.  999  E  Street,  NW.,  Washington,  DC 

20463 (202) 219^3690 

Federal  Energy  Regulatory  Conmiission 
Chief,  Payroll  Branch.  Department  of  Energy, 

GTN  Building,  Room  E-259,  Washington, 

DC  20585  (301)  903-401 2» 

FfJeral  Housing  Firmnce  Board 
Federal  Housing  Finance  Board,  1777  F 

Street,  NW.,  Washington,  DC  20006  (202) 

408-2685  or  (202)  408-2686 

Federal  Retirement  Thrift  Investment  Board 
Director  of  Personnel,  1250  H  Street,  NW., 

Suite  400,  Washington,  DC  20005  (2(K) 

942-1680 

Fedaal  Trade  Coaunission 
Director.  Division  of  Personnel.  6th  & 

Pennsylvania  Avenue.  NW..  Room  H-148. 

Washington.  DC  20580  (202)  326-2022 

General  Accounting  Office 

Comptroller  General.  Attn:  CMef.  Payroll/ 
Personnel  Systems  Branch,  Personnel, 
Room  1180,441  G  Street,  NW., 
Washington,  DC  20415  (202)  512-5811 

General  Services  Administration 
Office  of  Personnel,  Personnel  Operations 
Division,  Office  of  General  Counsel,  18th  ft 
F  Streets,  NW.,  Room  1100,  Washington, 
DC  20405  (202)  501-0610 
New  England  Region  (ME,  VT.  NH,  MA,  RI. 
CT)  . 

Office  of  Personnel,  10  Causeway  Street, 
Room  1095,  Boston,  MA  02222  (617)  565- 
5860 
Northeast  and  Caribbean  Region  (NY,  NJ,  PR, 
VI) 

Office  of  Personnel,  26  Federal  Plaza,  Ro<m 
18-110,  New  York,  NY  10278  (212)  264- 
8302  or  (212)  264-8303 
Mid-AUantic  Region  (PA.  WV.  VA.  MD,  DE) 
Office  of  Personnel,  Wanamaker  Building. 
100  Penn  Square  East,  Philadelphia,  PA 
19107-3396 (215) 656-5642 
Southeast  Re^on— Atlanta  (KY.  TN,  MS,  AL. 
GA,  NC,  SC,  FL) 

Office  of  Personnel,  401  West  Peachtree 
Street,  NW.,  Room  2802,  Atlanta,  GA 
30365-2550 (404) 331-5171 
Great  Lakes  Region  (MN,  Wl,  IL,  MI,  IN,  OH) 
Office  of  Personnel,  230  S.  Dearborn  Street. 
Room  3730.  Mail  Stop  37-7.  Chicago,  IL 
60604 (312) 353-0992 
The  Heratland  Region  (KS.  NE.  lA,  MO) 
Office  of  Personnel,  1500  E.  Bannister  Road. 

Kansas  Qty,  MO  64131  (816)  926-7208 
Greater  Southwest  Region  (TX,  NM,'OK,  AR. 
LA)  and  Rocky  Mountain  Region  (MT,  ND, 
SD,  WY,  UT,  CO) 

Office  of  Personnel,  819  Taylor  Street,  Room 
9A00,  Ft  Worth,  TX  76102  (817)  334-2361 
or  (817)  334-3442  or  (817)  334-2741 


V*''--' 


67406      Federal  Register  /  Vol.  61,  No.  246  /  Friday.  December  20,  1996  /  Rules  and  Regulations 


Pacific  Rim  Region  (CA,  NV,  AZ,  HI.  GU, 
CM)  and  Northwest/ Arctic  Region  (WA.  ID. 
OR,AK) 

Office  of  Personnel,  525  Maricet  Street,  San 
Francisco.  CA  94105  (415)  744-5189 

National  Capital  Region  (DC.  surrounding  VA 
k  MD  counties) 

OfBce  of  Personnel.  7th  &  D  Streets.  SW.. 
Room  1030,  Washington,  DC  20407  (202) 
708-5319 

If  initial  contact  is  not  made  with  one  of 
the  above  agent  offices,  GSA  employees  (or 
designees)  on  site  who  are  contacted  by 
process  servers  have  been  instructed  to 
contact  the  appropriate  office  listed  above  for 
guidance  in  fulfilling  GSA's  responsibilities 
for  facilitation  of  service  of  process  to 
establish  paternity  and  establish  a  suppOTt 
obligation. 

Inter-American  Foundation 

General  Counsel,  901  N.  Stuart  Street,  10th 
FloOT,  Arlington.  VA  22203  (703)  841-3894 

Interstate  Commerce  Commission 

Budget  Officer.  Payroll— Room  1330. 12th  & 
Constitution  Avenue.  NW.,  Washington, 
DC  2042}  (202)  927-5827 

JFK  Assassination  Records  Review  Board 

General  Counsel.  600  E  Street.  NW., 
Washington,  DC  20530 

Merit  Systems  Protection  Board 

Director.  Human  Resources  Management 
Division.  Office  of  Planning  and  Resource 
Management,  1120  Vermont  Avenue.  NW.. 
Washington,  DC  20419  (202)  653-5916 

National  Archives  &■  Records  Administration 

Supervisory  Personnel  Staffing  Specialist. 
Personnel  Operations  Branch.  9700  Page 
Avenue.  Room  2002,  St.  Louis.  MO  63132 
(314)  538-4953 


National  Capital  Planning  Commission 

General  Counsel,  801  Pennsylvania  Avenue. 
NW..  Suite  301,  Washington.  DC  20576 
(2(»)  724-0174  »- 

National  Endowment  for  the  Humanizes 

Deputy  General  Counsel,  1100  Pennsylvania 
Avenue.  NW..  Washington.  DC  20506  (202) 
606-8322 

National  Science  Foundation 

General  Counsel.  4201  Wilson  Boulevard. 
Arlington.  VA  22230  (703)  306-1060 

Nuclear  Regulatory  Commission 

Chief.  Policy  and  Labor  Relations,  Office  of 
Personnel,  Washington.  DC  20555  (301) 
415-7526 

Nuclear  Waste  Technical  Review  Board 

Administrative  Officer.  1100  Wilson  Blvd., 
Suite  910.  Arlington.  VA  22209  (703)  235- 
4473  •    •.;*.         4% 

Office  of  Special  Counsel      "' 

Director  for  Management  and  Associate 
Special  Counsel  for  Planning  and  Advice. 
1730  M^treet.  NW..  Suite  201. 
Washington,  DC  20036-4505  (202)  653- 
9485 

Peace  Corps 

Associate  General  Counsel,  1990  K  Street. 
NW.,  Room  8300,  Washington.  DC  20526 
(202)  606-3114 

Pennsylvania  Avenue  Development 
Corporation 

Director,  Finance  &  Administration. 
Peimsylvania  Avenue  Development  Corp.. 
1331  Pennsylvania  Avenue.  NW..  Suite 
1220  North,  Washington,  DC  20004-1703 
(202)  724-9067 

Pension  Benefit  Guaranty  Corporation 

General  Counsel.  1200  K  Street.  NW., 
Washington,  DC  20005-4026  (202)  326- 
4020 


Resolution  Trust  Corporation 

Payroll  Specialist/Paralegal  Specialist.  1717 
H  Street,  NW..  Washington.  DC  20434  (202) 
736-3095 

Securities  and  Exchange  Commission 

Personnel  Management  Specialist,  Office  of 
Administrative  &  Personnel  Management, 
450  5th  Street,  NW.  (Stop  2-3), 
Washington,  DC  20549 

Small  Business  Administration 

Chief.  Personnel/Payroll  Systems  Branch  or 
Payroll  Analyst,  409  3rd  Street,  SW.,  Suite 
4200,  Washington.  DC  20416  (202)  205- 
6148  or  (202)  205-6213 

m.  United  States  Postal  Service 

United  States  Postal  Service 

The  United  States  Postal  Service  will 
'cooperate  with  process  servers  in  the  service 
of  process  regarding  private  civil  or  criminal 
matters  only  when  service  is  attempted  in 
person  on  the  subject  employee  at  the 
employee's  place  of  employment,  in 
accordance  with  the  provisions  of  39  C.F.R. 
243.2(g).  Service  of  summonses  and 
complaints,  in  private  matters,  by  mail  to  , 
either  the  agent  or  employees  at  their 
workstations  is  not  permitted.  The  Postal 
Service  agent  will  attempt  to  facilitate  and 
assist  personnel  of  child  support  enforcement 
agencies  within  the  limitations  imposed  by 
the  Privacy  Act,  5  U.S.C.  552a  and  relevant 
Postal  regulations.  The  requester  must 
furnish  the  name  and  social  security  nimiber 
of  the  person  who  is  the  subject  to  the 
inquiry. 
Manager,  Payroll  Processing  Branch,  1 

Federal  Drive,  Ft.  Snelling,  MN  55111- 

9650 (612) 293-6300 

[FR  Doc.  96-32137  Filed  12-19-96;  8:45  am) 
MLUNQ  CODE  tSIS-ei-M 
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DEPARTMENT  OF  DEFENSE 

GENERAL  SERVICES 
ADMINISTRATION 

NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

4»CFR  Chapter  1 

[Fwtoril  Acquisition  Circular  90-43] 

Federal  Acquisition  Regulation; 
introduction  of  Miscellaneous 
Amendments 

AQENOES:  Department  of  Defense  (DOD), 
General  Services  Administration  (GSA), 


and  National  Aeronautics  and  Space 
Administration  (NASA). 

ACTION:  Summary  presentation  of  final 
and  interim  rules. 

SUMMARY:  This  document  serves  to 
introduce  and  relate  together  the  interim 
and  final  rule  documents  which  follow 
and  which  comprise  Federal 
Acquisition  Circular  (FAC)  90-43.  The 
Qvilian  Agency  Acquisition  Council 
and  the  Defease  Acquisition  Regulations 
Council  have  agreed  to  issue  FAC  90- 
43  to  amend  the  Federal  Acquisition 
Regulation  (FAR)  to  implement  changes 
in  the  areas  listed  below.  All  references, 
in  this  FAC,  to  the  Federal  Acquisition 


Reform  Act  of  1996  (PARA)  also  include 
the  Clinger/Cohen  Act  which  PARA  was 
subsequently  named. 


Item 


Subtect 


FAR  case 


Analyst 


I 

li 

HI 

IV 

V 

VI 

VII 

Vlil 

IX 

X 

XI 

XII 

XIII 

XIV 


FASA  and  the  WaJsh-Healey  Pubic  Conlracte  Act  (Intefim) 

IndMduaJ  and  Class  Deviations  

Use  of  Derta  Univefsal  Numbering  System  as  Primary  Contractor  Identification  (Interim) 

Inapplicabiiit^  of  Cost  Accounting  Standards  to  Contracts  and  Subcontracts  for  Commercial  Items 

Allowabie  Cost  and  Payment  Clause  „ __ „ 

Mentor/Protege  Program . .,...„„„.. ^ _^... 

Minority  Smal  Business  and  Capital  Ownership  (Interim) ; 

Extension  of  Small  Bisiness  Competitiyeness  Demorwtration  Program  

Morale,  Health.  Welfare  Costs/Contractor  Overtiead  Certification 

Impainnert  of  Long-Uved  Assets 

l.ocal  Government  Lobbying  Costs  (Interim)  . „ 

Claiiftft  Flowdown  „ _„„ „ ...„„„.„_„„„_.„„„„„„ _...„„.^ 

Colection  of  FASA-Related  information  within  iciw  Federal  Procurement  D«ta  Syjrteirn  I™"!__™!Z 
Technical  Amendments „ _...•. „ 


96-601 
96-004 
95-307 
96-310 
93-024 
93-308 
9&-028 
96-328 
-92-613 
95-003 
96-003 
92-035 
95-310 
N/A 


O'Neal. 

CNell. 

Klein. 

CHson. 

Olson. 

Klein. 

Klein. 

Moss. 

Olson. 

Olson. 

Olson. 

Olson. 

Klein. 

N/A 


DATEft:  F(»  efiactive  dates  and  comment 
dates,  see  individual  documents  which 
appear  elsewhere  in  this  separate  part. 
FOR  FURTHER  INFORMATKM  CONTACT:  The 
analyst  whose  name  appears  in  relation 
to  each  FAR  case  or  subject  area.  For 
general  information,  contact  the  FAR 
Secretariat,  Room  4035,  OS  Bmlding. 
Washington,  DC,  20405  (202)  501-4755. 
Please  cite  FAC  90-43  and  FAR  case 
number(s). 

SUPPlfMENTARY  MFORMATION:  Federal 
Acquisition  Circular  90-43  amends  the 
Federal  Acquisition  Regulation  (FAR)  as 
specified  below: 

Case  Summaries 

For  the  acttial  revimons  and/or 
amendments  to  these  FAR  cases,  refer  to 
the  specific  item  number  and  subject  set 
forth  in  the  documents  following  these 
item  summaries. 

Item  I— FASA  and  the  Walsh-Healey 
Public  Contracts  Act  (FAR  Case  96-601) 

This  interim  rule  amends  the  Federal 
Acquisition  Regulation  (FAR)  to 
eliminate  the  requirement  that  covered 
contractors  under  the  Walsh-Healey 
Public  Contracts  Act  must  be  either  the 
manufacturer  of  or  a  regular  dealer  in 
the  materials,  supplies,  articles,  or 
equipment  to  be  manufactured  or  used 


in  the  performance  of  the  contract. 
Section  7201  of  the  Federal  Acquisition 
Streamlining  Act  of  1994  (Public  Law 
103-355)  amended  the  Walsh-Healey 
Public  Contracts  Act  to  repeal  the 
"manufactiuer"  or  "regular  dealer" 
requirement 

Item  n— Individual  and  Claas  ^^ 

Deviations  (FAR  Caae  96-004)  ' 

This  final  rule  amends  the  FAR  to 
eliminate  the  requirements  for  all 
agencies  to  submit  copies  of  approved 
individual  deviations  to  the  FAR  * 

Secretariat  and  for  DOD  and  NASA  to 
submit  copies  of  approved  class 
deviations  to  the  FAR  Secretariat.  > 

Item  m— Use  of  Data  Universal  "  :;^ 
Numbering  System  as  Prinuuy  '*'  ' 
Contractor  Identification  (FAR  Case  95- 
307}  --^ 

This  interim  rule  amends  the  FAR  by 
adding  a  new  solicitation  provision  at 
52.204-6.  and  revising  Standard  Forms 
294  and  295  to  replace  the  Contractor 
Establishment  Code  with  the  Data 
Universal  Numbering  System  number  as 
the  means  of  identifying  contractors  in 
the  Federal  Procxuement  Data  System. 


Item  IV— Inapplicability  of  Cost 
Accounting  Standards  to  Contracts  and 
Subcontracts  for  Commercial  Items 
(FAR  Case  96-310) 

This  final  rule  amends  FAR  Part  12  to 
implement  Section  4205  of  the  Clinger- 
Cohen  Act  of  1996  (Pub.  L.  104-106) 
(formerly  Federal  Acquisition  Reform 
Act  (FARA)).  Section  4205  amends  41 
U.S.C.  422(f)  to  provide  that  the 
statutory  requirement  for  mandatory  use 
of  Cost  Accounting  Standards  (CAS) 
need  not  apply  to  contracts  or 
subcontracts  for  the  acquisition  of 
commercial  items.  While  CAS  generally 
will  not  apply  to  acquisitions  of 
commercial  items,  CIAS  requirements 
may  be  invoked  as  a  matter  of  policy  by 
'  the  CAS  Board,  pursuant  to  the 
authority  provided  in  41  U.S.C.  422. 

Item  V— Allowable  Cost  and  Payment 
Clause  (FAR  Case  93-4)24) 

This  final  rule  amends  the  FAR  to 
clarify  that  reimbursement  of 
subcontract  costs  under  cost-type 
contracts  generally  will  not  be  made  to 
a  large  business  contractor  imtil  the 
contractor  has  made  payment  to  the 
subcontractor. 
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Itan  Vl—Mamtat/Pn»igi  Program  (FAR 
Com  93-308) 

The  interim  rule  published  as  Item  X 
of  FAC  90-37  is  finalized  with  minor 
clarifying  changes.  The  rule  permits  a 
mentor  firm  under  the  DOD  Pilot 
Mentor/Protege  Program  to  be  granted 
credit  toward  subcontracting  goals  for 
certain  costs  incurred  in  providing 
developmental  assistance  to  its  protege 
finns,  and  to  award  subcontracts  on  a 
noncompetitive  basis  to  its  protege 
firms. 

Item  Vn — Nfinority  Small  Business  and 
Capital  Ownership  (FAR  Case  95-028) 

This  interim  rule  amends  the  FAR  to 
reflect  revisions  to  the  Small  Business 
Administration's  regulations  at  13  CFR 
Parts  121  and  124,  which  address  the 
Minority  Small  Business  and  Capital 
Ownership  Development  Program.  The 
rule  clarifies  eUgibiUty  and  procedural 
requirements  for  prMfurements  under 
the  8(a)  Program.  / 

Item-  Vm — Extension  of  &nall  Business 
Competitiveness  Demonstration 
Program  (FAR  Case  08-328) 

This  final  rule  amends  FAR  Subpart 
19.10  to  implement  Section  108.  Title  I 
(Amendments  to  Small  Business 
Administration  Act),  of  the  National 
Defense  Authorization  Act  for  Fiscal 
Year  1997  (Pub.  L.  104-208).  Section 
108  extends  the  Small  Business 
Competitiveness  Demonstration 
Program  (15  U.S.C.  644  note)  until 
September  30, 1997. 

Item  K— Morale,  Health.  Welfare 
CostsAContractor  Overhead  Certification 
(FAR  Case  92-«13) 

This  final  rule  amends  the  cost 
principle  at  FAR  31.205-1,  Public 
Relations  and  Advertising  Costs,  by 
removing  fiom  paragraph  (0(5)  the 
parenthetical  reference  to  other  cost 
principles  to  eliminate  any  confusion  as 
to  which  cost  principle  governs. 

Item  X — Impairment  of  Long-Lfred 
Assets  (FAR  Case  95-003) 

This  final  rule  amends  the  FAR  to 
clarify  the  cost  allowability  rules 
concerning  the  recognition  of  losses 
when  carrying  values  of  impaired  assets 
are  written  down  for  financial  reporting 
piuposes. 

Item  XI— Local  Government  Lobbying 
Costs  (FAR  Case  96-003) 

This  interim  rule  amends  the  FAR  to 
make  allowable  the  costs  of  lobbying 
activities  to  influence  local  legislation 
in  order  to  directly  reduce  contract  costs 
or  to  avoid  material  impairment  of  the 
contractor's  authority  to  perform  the 
contract. 


Item  Xn—danae  Fknvdflwn  (FAR  Caae 
02-4)35) 

This  final  rule  amends  the  FAR  by 
eliminating  requirements  for  prime 
contractors  to  flow  down  clause 
provisions  to  their  subcontractors  or 
suppliers  from  FAR  clauses  52.215-26, 
52.216-5,  52.216-6,  52.216-16,  52.216- 
17.  52.222-1,  52.236-21,  52.244-2(1), 
52.246-23,  52.246-^4,  and  52.246-25. 

Item  Xm— Collection  of  FASA-Related 
Information  Within  the  Federal 
Procurement  Data  System  (FAR  Caaa 
95-310) 

This  final  rule  amends  the  FAR  to 
change  the  Standard  Form  279,  Federal 
Procurement  Data  System  (FPDS)— 
Individual  Contract  Action  Report,  and 
Standard  Form  281,  Federal 
Procurement  Data  System  (FPDS)— 
Siunmary  Contract  Action  Report 
($25,000  or  Less),  to  incorporate  new 
information  categories  required  by  the 
Federal  Acquisition  Streamlining  Act  of 
1994. 

Item  XIV — ^Technical  Amendments 

These  technical  amendments  have 
been  made  to  correct  typographical 
errors,  FAR  citations,  and  clause  dates. 

Dated:  December  11, 1996. 
Edward  C  Loeb, 
Director,  Federal  Acquisition  Policy  Division. 

Federal  Acquisition  Circular 

Number  90-43 

Federal  Acquisition  Circular  (FAC) 
90-43  is  issued  under  the  authority  of 
the  Secretary  of  Defense,  the 
Administrator  of  General  Services,  and 
the  Administrator  for  the  National 
Aeronautics  and  Space  Administration. 

FAR  cases  96-601,  93-308,  95-307, 
96-328,  95-310,  95-028  and  96-003  are 
effective  December  20, 1996.  FAR  case 
96-310  is  effective  January  1, 1997.  FAR 
cases  96-004,  93-024,  92-813,  95-003 
and  92-035  are  effective  February  18. 
1997* 

Dated;  December  10, 1996. 
Eleanor  R.  Specter, 
Director,  Defense  Procurement 

Dated:  December  10, 1996. 
AdaKLUstwl, 

Deputy  Associate  Administrator,  Office  of 
Acquisition  Policy. 

Dated:  December  10, 1996. 
Tom  Luodtke. 

Deputy  Associate  Administrator  for 
Procurement,  National  Aeronautics  and 
Space  Administiation. 
[PR  Doc.  96-32000  Filed  12-19-96;  8:45  am] 

imifMff  COM 


48  CFR  Parti  1, 9, 14. 19, 22. 33,  and 
52 


[FAC  90-43.  FAR  Caaa  96-601.  ttm  q 
RIN9000^H31 

Fwlaral  Acquisition  Regulation;  FASA 
and  the  Walsii-Haaley  Public  Contracts 
Act 

AQENOES:  Department  of  Defense  {DOD). 

General  Services  Administration  (GSA), 

and  National  Aeronautics  and  Space 

Administration  (NASA). 

ACnON:  Interim  rule  with  request  for 

comment. 

SUtlMARY:  The  Qvilian  Agency 
Acquisition  Council  and  the  Defense 
Acquisition  Regtilations  Council  have 
agreed  to  an  interim  rule  amending  the 
Federal  Acquisition  Regulation  (FAR)  to 
eliminate  the  requirement  that  covered 
contractors  under  the  Walsh-Healey 
Public  Contracts  Act  must  be  either  the 
manufacturer  of  or  a  regular  dealer  in 
the  materials,  supplies,  articles,  or 
equipment  to  be  manufactured  or  used 
in  the  performance  of  the  contract. 
Section  7201  of  the  Federal  Acquisition 
Streamlining  Act  of  1994  (Public  Law 
103-355)  amended  the  Walsh-Healey 
Public  Contracts  Act  to  repeal  the 
"manufacttuer"  or  "regvdar  dealer" 
requirement.  This  regulatory  action  was 
not  subject  to  Office  of  Management  and 
Budget  review  imder  Executive  Order 
12866,  dated  September  30, 1993,  and  is 
not  a  major  rule  under  5  U.S.C.  804. 
DATES:  Effective  Date:  December  20, 
1996. 

Comment  Date:  Comments  should  be 
submitted  to  the  FAR  Secretariat  at  the 
address  shown  below  on  or  before 
February  18, 1997  to  be  considered  in 
the  formulation  of  a  final  rule. 
ADDRESSES:  Interested  parties  should 
submit  written  comments  to:  General 
Services  Administration,  FAR 
Secretariat  (MVRS),  18th  &  F  Streets, 
NW,  Room  4035,  Attn:  Ms.  Beverly 
Fayson,  Washington,  DC  20405.  Please 
dte  FAC  90-43,  FAR  case  96-601,  in  all 
correspondence  related  to  this  case. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Jack  074eill  at  (202)  501-3856  in 
reference  to  this  FAR  case.  For  general 
information,  contact  the  FAR 
Secretariat,  Room  4035,  GS  Building, 
Washington,  DC  20405  (202)  501-4755. 
Please  cite  FAC  90-43,  FAR  case  96- 
601. 

SUPPLBIENTARY  INFORMATION: 

A.  Background 

On  August  5, 1996  (61  FR  40714),  the 
Department  of  Labor  (DOL)  published  a 
final  rule  implementing  the  changes 
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made  by  the  Federal  Acquisition 
Streamlining  Act  of  1994  (FASA)  to  the 
Walsh-Healey  Public  Contracts  Act 
(PCA).  The  FAR  is  being  revised  at  this 
time,  consistent  with  the  OOL  final  rule. 

B.  Regulatory  FlexAUity  Act 

The  interim  rule  is  not  expected  to 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities 
within  the  meaning  of  the  Regulatory 
Flexibility  Act,  5  U.S.C  601.  et  seq., 
because  the  rule  merely  amends  the 
FAR  to  conform  to  revisions  to  DOL 
regulations  reflecting  repeal  of  the 
"manufactiuer"  and  "regular  dealer" 
requirements  under  the  PCA.  DOL  has 
determined  that  the  revisions  to  its 
regulations  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  Accordingly, 
these  conforming  FAR  amendments  are 
not  expected  to  have  a  significant 
economic  impact.  An  Initial  Regulatory 
Flexibility  Analysis  has,  therefore,  not 
been  performed.  Comments  are  invited 
from  small  businesses  and  other 
interested  parties.  Comments  from  small 
entities  concerning  the  affected  FAR 
parts  also  will  be  considered  in 
accordance  with  5  U.S.C.  610.  Such 
comments  must  be  submitted  separately 
and  cite  5  U.S.C  601,  et  seq.  (FAR  case     ^ 
96-601),  in  correspondence. 

C  Paperworic  Redaction  Act 

The  Paperwork  Reduction  Act  does 
not  apply  because  the  changes  to  the 
FAR  do  not  impose  recordkeeping  or 
information  collection  requirements,  or 
collections  of  information  from  offerors, 
contractors,  or  members  of  the  public 
which  reqiiire  the  approval  of  the  Office 
of  Management  and  Budget  under  44 
U.S.C.3501,efseg. 

D.  Determination  to  Issue  an  Interim 
Rule 

A  determination  has  been  made  imder 
the  authority  of  the  Secretary  of  Defense 
(DOD),  the  Administrator  of  General 
Services  (GSA),  and  the  Administrator 
of  the  National  Aeronautics  and  Space 
Administration  (NASA)  that  urgent  and 
compelling  reasons  exist  to  promulgate 
this  interim  rule  without  prior 
opportunity  for  public  comment, 
because  implementation  of  this  change 
is  required  by  Section  7201  of  the 
Federal  Acquisition  Streamlining  Act  of 
1994  and  Departmoit  of  Labor 
regulations.  However,  pursuant  to 
Public  Law  98-577  and  FAR  1.501, 
public  comments  received  in  response 
to  this  interim  rule  will  be  considered 
in  the  formulation  of  the  final  rule. 


List  of  S«b|ects  in  48  C^  Parts  1, 9, 14, 
19. 22, 33,  and  52 

Government  procurement  .  •..  ■ 

Dated:  Decemberl  1,1996.  • 

Edward  C  Loeb. 
Director,  Federal  Acquisition  Policy  Division. 

Therefore,  48  CFR  Parts  1,  9. 14, 19, 
22.  33,  and  52  are  amended  as  set  forth 
below: 

1.  The  authority  citation  for  48  CFR 
Parts  1, 9. 14, 19,  22,  33,  and  52 
continues  to  read  as  follows: 

Authority:  40  U.S.C.  486(c);  10  U.S.C 
chapter  137;  and  42  U.S.C.  2473(c). 

PART  1— FEDERAL  ACQUISITION 
REGULATIONS  SYSTEM 

1.106    [AmwKMl  *'/'■■■    f 

2.  The  table  in  section  1.106  is 
amended  imder  the  "FAR  Segment"  and 
"OMB  Contit)l  Number"  columns  by 
removing  the  entry  for  "22.606-2(b)". 

PART  9— CONTRACTOR    . 
QUAUFICATIONS 

9.103    [Amanded] 

3.  Section  9.103  paragraph  (b)  is 
amended  in  the  third  sentence  by 
removing  "and  Determinations  of  ' 
Eligibility". 

9.104-1    [Amended] 

4.  Section  9.104-1  is  amended  in 
paragraphs  (a),  (e).  and  (f)  by  revising 
the  citation  "9.104-3(b)"  to  read 
"9.104-3(a)";  and  in  paragraph  (c)  by 
revising  the  citation  "9.104-3(c)"  to 
read  "9.104-3(b)".  ,     ' 

9.104-3    [Amandwq 

5.  Section  9.104-3  is  amended  by 
removing  paragraph  (a),  and  by 
redesignating  paragraphs  (b)  through  (e) 
as  (a)  through  (d),  respectively. 

0.702    [Amended]  --^ 

6.  Section  9.702  is  amended  by- 
removing  paragraph  (d),  and  by      r. 
redesignating  paragraphs  (e)  and  (f^as 
(d)  and  (e),  respectively. 

PART  14— SEALED  BIDDINQ 

14.205-1    [Amanded] 

7.  Section  14.205-l(d)(2)  is  amended 
by  removing  "(the  manufacturer  or 
regular  dealer)". 

PART  19— SMALL  BUSINESS"^* 
PROGRAMS  *  \  * 

19.001    [Amended] 

8.  Section  19.001  is  amended  by. ' . 
removing  the  definition  for  '^ 
"Determination  of  eligibil^".    '■    •  * 


19.102    [Amended] 

9.  Section  19.102(f)(1)  is  amended  by 
removing  the  fifth  sentence,  and  in  the 
last  sentence  by  removing  "regular 
dealer"  and  inserting 
"nonmanufacturer"  in  its  place. 

Subpart  19.6— Certiflcates.of 
Competency 

10.  The  subpart  heading  for  Subpart 
19.6  is  revised  to  read  as  set  forth  above. 

19.601    [Amended] 

11.  Section  19.601  is  amended  by 
removing  paragraph  (c)  and  by 
redesignating  paragraph  (d)  as  (c). 

19.803    [Amended] 

12.  Section  19.803(a)(3)  is  amended 
by  removing  the  last  sentence. 

PART  22— APPUCATION  OF  LABOR 
LAWS  TO  GOVERNMENT 
ACQUISITIONS 

22.601  [Resented] 

13.  Section  22.601  is  removed  and 
reserved. 

14.  Section  22.602  is  revised  to  read 
as  follows: 

22.602  Statutory  requirements. 
Except  for  the  exemptions  at  22.604, 

all  contracts  subject  to  the  Walsh-Healey 
Public  Conti^cts  Act  (the  Act)  (41  U.S.C. 
35-45)  and  entered  into  by  any 
executive  department,  independent 
establishment,  or  other  agency  or 
instrumentality  of  the  United  States,  or 
by  the  District  of  Coliunbia,  or  by  any 
corporation  (all  the  stock  of  which  is 
beneficially  owned  by  the  United  States) 
for  the  manufactiue  or  furnishing  of 
materials,  supplies,  articles,  and 
equipment  (referred  to  in  this  subpart  as 
supplies)  in  any  amount  exceeding 
$10,000,  shall  include  or  incorporate  by 
reference  the  stipulations  required  by 
the  Act  pertaining  to  such  matters  as 
minimiun  wages,  maximum  hours,  child 
labor,  convict  labor,  and  safe  and 
sanitary  working  conditions. 

22.604-2    [Amended] 

15.  Section  22.604-2  is  amended  by 
removing  paragraph  (b)  and  by 
redesignating  paragraph  (c)  as  (b). 

22.606    [Reserved] 

22.606-1  and  22.606-2    [Removed] 

16.  Section  22.606  and  subsections 
22.606-1  and  22.606-2  are  removed  and 

22.606  is  reserved. 

22.607  [Reserved] 

17.  Section  22.607  is  removed  and 
reserved. 

18.  Section  22.608  is  revised  to  read 
as  follows: 


"X 
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22.606    ProGWhirM. 

(a)  Award.  When  a  contract  subject  to 
the  Act  is  awarded,  the  contracting 
officer,  in  accordance  with  regulations 
or  instructions  issued  by  the  Secretary 
of  Labor  and  individual  agency 
procedures,  shall  furnish  to  the 
contractor  DOL  publication  WH-1313, 
Notice  to  Employees  Worifdng  on 
Government  Contracts. 

(b)  Breach  of  stipulation.  In  the  event 
of  a  violation  of  a  stipulation  required 
under  the  Act,  the  contracting  officer 
shall,  in  accordance  with  agency 
procedures,  notify  the  appropriate 
regional  ofBce  of  the  DOL,  Wage  and 
Houj*  Division  (see  22.609),  and  furnish 
any  information  available. 

22.606-1  through  22.606-6    [RwnovMl] 
19.  Subsections  22.608-1  through 
22.608-6  are  removed. 


22.609  [Ar 

20.-21.  Section  22.610  is  revised  to 
read  as  follows: 

22.610  Contract  clause. 

The  contracting  officer  shall  insert  the 
clause  at  52.222-20,  Walsh-Healey 
PubUc  Contracts  Act,  in  solicitations 
and  contracts  covered  by  the  Act  (see 
22.603,  22.604,  and  22.605). 

PART  33--PROTESTS,  DISPtJTES, 
AND  APPEALS 

22.  Section  33.102(a)  is  amended  by 
revising  the  last  sentence  to  read  as 
follows: 

33.102    Genaral. 

(a)  *  *  *  (See  19.302  for  protests  of  ' 
small  busineto  status.) 


PART  52— SOLICITATION  PROVISIONS 
AND  CONTRACT  CLAUSES 

52.219-14    [Amended] 

23.  Section  52.219-14  is  amended  by 
revising  the  clause  date  to  read  "(DEC 
1996)"  and  in  paragraph  (b)(2)  by 
removing  "regular  dealer  in"  and 
inserting  "nonmanufacturer  oP'  in  its 
place. 


52.222-19 

24.  Section  52.222-19  is  removed  and 
reserved. 

52.222-20    [Amended] 

25.  Section  52.222-20  is  amended  in 
the  introductory  text  by  revising 
"22.610(b)"  to  read  "22.610",  by 
revising  the  clause  date  to  read  "(DEC 
1996)",  and  in  paragraph  (a)  by  twice 
removing  "representations  and". 

(FR  Doc.  96-32001  Filed  12-19-96;  S:45  am] 


48  CFR  Parti 


[FAC  9(M3;  FAR  Case  96-004;  torn  IQ 
RIN9000-AH32 

Federal  Acquiaitlon  Regulation; 
Individual  and  Claaa  Deviationa 

AQENCIES:  Department  of  Defense  (DOD), 
General  Services  Administration  (GSA), 
and  National  Aeronautics  and  Space 
Administration  (NASA). 
ACTION:  Final  rule. 

SUMMARY:  The  Qvilian  Agency 
Acquisition  Council  and  the  Defense 
Acquisition  Regulations  Council  have 
agreed  on  a  final  mle  to  amend  the 
Federal  Acquisition  Reg\ilation  (FAR)  to 
eliminate  the  requirements  for  all 
agencies  to  submit  copies  of  approved 
individual  deviations  to  the  FAE 
Secretariat,  and  for  DOD  and  NASA  to 
submit  copies  of  approved  class 
deviations  to  the  FAR  Secretariat.  This 
regulatory  action  was  not  subject  to 
Office  of  Management  and  Budget 
review  imder  Executive  Order  12866, 
dated  September  30, 1993,  and  is  not  a 
major  rule  imder  5  U.S.C.  804. 
EFFECTIVE  DATE:  February  18, 1997. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Jack  O'Neill  at  (202)  501-3856  in 
reference  to  this  FAR  case.  For  general 
information,  contact  the  FAR 
Secretariat,  Room  4035,  GS  Building, 
Washington,  DC  20405  (202)  501-4755. 
Please  cite  FAC  90-43,  FAR  case  96- 
004. 

SUPPLEMENTARY  INFORMATION:  . 

A.  Background 

DOD  and  NASA  monitor  approved 
deviations  to  the  FAR  and  recommend 
revisions  to  the  regulation  as 
appropriate.  Accordingly,  collection  of 
th6ir  deviations  by  the  FAR  Secretariat 
is  no  longer  considered  necessary. 
Furthermore,  collection  of  individual 
deviations  approved  by  all  agencies  is 
no  longer  considered  necessary  and  is 
being  deleted  from  the  regiilation. 

B.  Regulatory  Flexibility  Act 

The  final  rule  does  not  constitute  a 
significant  FAR  revision  within  the 
meaning  of  FAR  1.501  and  Public  Law 
98-577,  and  pubUcation  for  pubUc 
comments  is  not  required.  Therefore, 
the  Regiilatory  FlexUiiUty  Act  does  not 
apply.  However,  conmients  fitim  small 
entities  concerning  the  afiiscted  FAR 
part  will  be  considered  in  accordance 
with  5  U.S.C.  610.  Such  comments  must 
be  submitted  separately  and  cite  5 
U.S.C.  601,  et  seq.  (FAC  90-43,  FAR 
case  96-004),  in  correspondence. 


C  Paperwork  fteductian  Act 

The  PqMrworic  Reduction  Acf  does 
not  apply  becaiise  the  changes  to  the 
FAR  do  not  impose  recordkeeping  or 
information  collection  requirements,  or 
collections  of  infonnaticui  &x>m  offerors, 
contractors,  or  members  of  the  pubUc 
which  require  the  approval  of  the  Office 
of  Management  and  Budget  under  44 
U.S.C  3501,  et  seq. 

List  of  Subjects  in  48  CFR  Part  1 

Government  procurement. 

Dated:  December  11 ,  1996. 
Edward  C  Loeb. 
Director,  Federal  Acquisition  Policy  Division. 

Therefore.  48  CFR  Part  1  is  amended 
as  set  forth  below: 

PART  I^FEDERAL  ACQUISITION 
REGULATIONS  SYSTEM 

1.  The  authority  citation  fw  48  CFR 
Part  1  continues  to  read  as  follows: 

AuOiortty:  40  U.S.C.  486(c);  10  U.S.Q 
chapter  137;  and  42  U.S.C  2473(c). 

2.  Section  1.403  is  amended  by 
revising  the  last  sentence  to  read  as 
follows: 

1.403  kidhrtdual  deviations. 

*  *  *  The  justification  and  agency 
approval  shall  be  dociunented  in  the 
contract  file. 

3.  Section  1.404  is  amended  by 
revising  the  last  sentence  of  the 
introductory  text  to  read  as  follows: 

1.404  Class  deviationa. 

*  *  *  For  civilian  agencies  other  than 
NASA,  a  copy  of  each  approved  class 
deviation  shall  be  furnished  to  the  FAR 
Secretariat. 


4.  Section  1.405  is  amended  by 
revising  paragraphs  (d)  and  (e)  to  read 
as  follows: 


1.405    Deviations  pertaining  to  treaties 
executive  agreements. 


(d)  For  dviUan  agencies  other  than 
NASA,  a  copy  of  the  text  deviation 
authorized  imder  paragraph  (b)  or  (c)  of 
this  section  shall  be  transmitted  to  the 
FAR  Secretariat  through  a  coitral 
agency  ccmtrol  point. 

(e)  For  civilian  agencies  other  than 
NASA,  if  a  deviation  required  to  comply 
with  a  treaty  or  an  executive  agreement 
is  not  authorized  by  paragraph  (b)  or  (c) 
of  this  section,  then  the  request  for 
deviation  shall  be  processed  through  the 
FAR  Secretariat  to  the  Civihan  Agency 
Acquisition  Council. 

(FR  Doc.  9&-32002  Filed  12-19-96;  8:45  tml 
BSJJNQ  COOS  I 
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48  CFR  Pwta  4, 52.  and  53 

FAC  «Ma.  FAR  Cms  96-307.  iiMn  iq 

nN9000-AH3S 

Federal  AcquMlion  Regulation;  Uae  of 
Data  Unlvemi  Numbering  Syaiam  aa 
Prtmary  Contractor  kJentmoation 

AGENCIES:  Department  of  Defense  (POD), 

General  Services  Administration  (GSA), 

and  National  Aeronautics  and  Space 

Administration  (NASA). 

action:  Interim  rule  with  request  for 

comment. 

summary:  The  QviUan  Agency 
Acquisition  Ck)uiicil  and  the  Defense 
Acquisition  Regulations  Council  have 
agreed  to  an  interim  rule  which  amends 
the  FAR  by  adding  a  new  solicitation 
provision  at  52.204-6,  and  by  revising 
Standard  Forms  294  and  295,  to  replace 
the  Contractor  Establishment  Code 
(CEC)  with  the  Data  Universal 
Numbering  System  PUNS)  niunber  as 
the  means  of  identifying  contractors  in 
the  Federal  Prociuement  Data  System. 
This  regulatory  action  was  not  subject  to 
Office  of  Management  and  Budget 
(OMB)  feview  under  Executive  Order 
12866.  dated  September  30, 1993.  and  is 
not  a  major  rule  under  5  U.S.C.  804. 
DATES:  Effective  Date:  December  20, 
1996. 

Ck)mwent  Date:  Comments  should  be 
submitted  to  the  FAR  Secretariat  at  the 
address  shown  below  on  or  before 
February  18, 1997  to  be  considered  in 
the  formulation  of  a  final  rule. 
ADDRESSES:  Interested  parties  should 
submit  written  comments  to:  General 
Services  Administration,  FAR 
Secretariat  (MVRS).  18th  &  F  Streets, 
NW.  Room  4035.  Attn:  Ms.  Beverly 
Fayson,  Washington,  DC  20405.  Please 
dte  FAC  90-43,  FAR  case  95-307,  in  all 
correspondence  related  to  this  case. 
FOR  FURTHER  MFORMATICN  CONTACT:  Ms. 
Linda  Klein  at  (202)  501-3775  in 
reference  to  this  FAR  case.  For  general 
information,  contact  the  FAR 
Secretariat,  Room  4035,  GS  Building, 
Washington,  DC  20405  (202)  501-4755. 
Please  cite  FAC  90-43.  FAR  case  95-307. 

SUPPLEMENTARY  INFORMATION: 

A.  Background 

This  interim  rule  amends  FAR  Parts  4, 
52,  and  53  [i.e.,  block  2  of  Standard 
Form  (SF)  294,  Subcontracting  Report 
for  Individual  Contracts,  and  SF  295, 
Summary  Subcontract  Report).  Federal 
agencies  report  data  to  the  Federal 
Prociuement  Data  Center,  which 
collects,  processes,  and  disseminates 
official  statistical  data  on  Federal 
contracting. 


S.  SeguUtory  FkadbUity  Act    - 

The  interim  rule  is  not  expected  to 
have  a  significant  economic  impact  on 
a  substantial  niunber  of  small  entities 
within  the  meaning  of  the  Regulatory 
Flexibility  Act,  5  U.S.C  601.  et  sea.. 
because  the  rule  merely  replaces  the 
CEC  with  the  DUNS  number  to  identify 
contractors  in  the  Federal  Procurement 
Data  System.  It  is  estimated  that  it  will 
take  each  contractor  only  5  minutes  to 
request  a  DUNS  number  from  Dun  and 
Bradstreet.  An  Initial  Regulatory 
Flexibility  Analysis  has,  therefore,  not 
been  performed.  Comments  are  invited 
from  small  businesses  and  other 
interested  parties.  Comments  from  small 
entities  concerning  the  affected  FAR 
parts  also  will  be  considered  in 
accordance  with  5  U.S.C.  610.  Such 
comments  must  be  submitted  separately 
and  cite  5  U.S.C.  601,  et  seq.  (FAR  case 
95-307).  in  correspondence. 

C  Paperwork  Reduction  Act 

The  Paperworit  Reduction  Act  (Pub. 
L.  96-511)  is  deemed  to  apply  because 
the  interim  rule  contains  information 
collection  requirements.  Contractors 
will  now  have  to  obtainyreport  a 
contractor  identification  number  (i.e., 
DUNS  number).  Accordingly,  a  request 
.  for  approval  of  a  new  information 
collection  requirement  has  been 
submitted  to  the  Office  of  Management 
and  Budget  under  44  U.S.C.  3501,  et 
seq. 

D.  Determinatioo  To  Issue  an  Interim 
Rule 

A  determination  has  been  made  imder 
the  authority  of  the  Secretary  of  Defense 
(DOD).  the  Administrator  of  General 
Services  (GSA),  and  the  Administrator 
of  the  National  Aeronautics  and  Space 
Administration  (NASA)  that  urgent  and 
compelling  reasons  exist  to  promvilgate 
this  interim  rule  without  prior 
opportunity  for  public  comment.  The 
Federal  Procurement  Data  System 
(FPDS)  reporting  requirements  are 
currently  being  revised  to  conform  to 
the  requirements  of  Section  10004  of  the 
Federal  Acquisition  Streamlining  Act  of 
1994  (FASA).  This  rule  implements  a 
determination  made  by  the  Office  of 
Federal  Procurement  Policy  to  use  the 
DUNS  number  for  FPDS  reporting 
purposes  in  place  of  the  CEC  and  to 
identify  vendors  in  the  Federal 
Acquisition  Computer  Network 
(FACNET)  vendor  registration  database. 
Agencies  may  begin  reporting  the  DUI^ 
number  with  FY  1996  first  quarter 
submissions  to  the  Federal  Procurement 
Data  Center.  For  this  reason,  and 
because  of  the  interrelationship  of  this 
revision  and  the  FASA-related  changes 


to  the  FPDS.  publication  of  an  interim 
rule  is  considered  necessary.  HoMrever, 
pursuant  to  Pub.  L.  98-577  and  FAR 
1 .501 .  public  comments  received  in 
response  to  this  interim  rule  vriU  be 
considered  in  the  formulation  of  the 
final  rule. 

List  of  Subiects  in  48  CFR  Parts  4, 52. 
and  53 

Government  procurement 

Dated:  December  11, 1996. 
Edward  CLoab. 
Director,  Federal  Acquisition  Policy  Division. 

Therefore.  48  CFR  Parts  4. 52.  and  53 
are  amended  as  set  forth  below:    

1.  The  authority  citation  for  48  CFR 
Parts  4.  52,  and  53  continues  to  read  as 
follows: 

Antiiority:  40  U.S.C  486(c):  It)  U.S.C 
chapter  137;  and  42  U.S.C  2473(c). 

PART  4— ADMINISTRATIVE  MATTERS 

2.  Section  4.602(d)  is  revised  to  read 
as  follows: 

4.602  Federal  Procurement  Deta  Systsm. 

•        •        *        *        • 

(d)  The  contracting  officer  shaU  report 
a  Contractor  Identification  Number  for 
each  successful  offeror.  A  Data 
Universal  Numbering  System  (DUNS) 
number,  which  is  a  nine-digit  number 
assigned  by  Dim  and  Bradstreet 
Information  Services  to  an 
establishment,  is  the  Contractor 
Identification  Number  for  Federal 
contractors.  The  DUNS  number  reported 
must  identify  the  successful  offeror's 
'  name  and  address  exactly  as  stated  in 
the  offer  and  resultant  contract.  The 
contracting  officer  shall  ask  the  offeror 
to  provide  its  DUNS  number  by  using 
the  provision  prescribed  at  4.603(a).  If 
the  successful  offeror  does  not  provide 
its  number,  the  contracting  officer  shall 
contact  the  offeror  and  obtain  the  DUNS 
number. 

3.  Section  4.603  is  revised  to  read  as 
follows: 

4.603  Solicitation  provisions. 

(a)  The  contracting  officer  shall  insert 
the  provision  at  52.204-6,  Contractor 
Identification  Number — ^Data  Universal' 
Numbering  System  (DUNS)  Number,  in 
solicitations  that  are  expected  to  result 
in  a  requirement  for  the  generation  of  an 
SF  279,  Federal  Procurement  E>ata 
System  (FPDS)— Individual  Contract 
Action  Report  (see  4.602(c)),  or  similar 
agency  form. 

(b)  The  contracting  officer  shall  insert 
the  provision  at  52.204-5,  Women- 
Owned  Business,  in  all  solicitations  that 
are  not  set  aside  for  small  business 
concerns  and  that  exceed  the  simplified 
acquisition  threshold,  when  the  contract 
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is  to  be  performed  inside  the  United 
States,  its  teiritoiies  or  possessions, 
Puerto  Rico,  the  Trust  Territory  of  the 
Pacific  Islands,  or  the  District  of 
Columbia. 

PART  52— SOLICITATION  PROVISIONS 
AND  CONTRACT  CLAUSES 

4.  Section  52.204-5,  introductory  text, 
is  revised  to  read  as  follows: 

52,204-6   Woman-Owned  Business. 

As  prescribed  in  4.603(b),  insert  the 
following  provision: 

5.  Section  52.204-6  is  added  to  read 
as  follows: 

52204-6    Contractor  Identification 
Number— Oata  Univarsal  Numbering       l. 
SyaiMn  pUNS)  Number. 

As  prescribed  in  4.603(a),  in!tert  the 
following  provision: 


0C»4TRACTOR  lEffiNTinCATION 
NUMBER-^ATA  UNIVERSAL 
NUMBERING  SYSTEM^DUNS)  NUMBER 
(IffiCl996) 

(a)  Contract^'  Identification  Number,  as 
used  io  this  provision,  means  "Data 
Universal  Numbering  System  (DUNS) 
number,"  which  is  a  nine-digit  number 
assigned  by  Dun  and  Bradstreet  InformatiDn 
Services. 

(b)  Contractor  identification  is  essential  for 
complying  with  statutory  contract  reporting 
requirements.  Therefore,  the'ofieror  is 
requested  to  enter,  in  the  block  with  its  name 
and  address  on  the  Standard  Form  33  or 
similar  document,  the  annotation  "DUNS" 
followed  by  the  DUNS  nimiber  which 
identifies  the  offoror's  name  and  address 
exacdy  as  stated  in  the  offer. 

(c)  If  the  offeror  does  not  have  a  DUNS 
number,  it  should  contact  Dun  and  Bradstreet 
direcdy  to  obtain  one.  A  DUNS  number  will 
be  provided  immediately  by  telephone  at  no 
charge  to  the  offeror.  For  information  on 
obtaining  a  DUNS  number,  the  offeror  should 
call  Dun  and  Bradstreet  at  1-600-333-0505. 
The  offeror  should  be  prepared  to  provide  the 
following  information: 

(1)  Company  name. 

(2)  Company  address. 

(3)  Company  telephone  number. 


(4)  Line  of  business. 

(5)  Chief  executive  officerALey  manager. 

(6)  Date  the  ccunpany  was  started. 

(7)  Niunber  of  people  employed  by  the 
company. 

(8)  Company  affiliation. 

(d)  OfEerors  located  outside  the  United 
States  may  obtain  the  location  and  phone 
number  of  the  local  Dun  and  Bradstreet 
Inlixmation  Services  office  from  the  Internet 
Home  Page  at  http-7/www.dbisna.com/dbi8/ 
customer/custlist.htm.  If  an  offem  is  unable 
to  locate  a  local  service  center,  it  may  send 
an  e-mail  to  Dun  and  Bradstreet  at 
globalinfoOdbi8ma.com. 

(End  of  provision) 
PART  53— FORMS 
53219    [Amended] 

6.  Section  53.219  is  amended  in 
paragraphs  (a)  and  (b)  by  revising  "(Rev 
Oct  1995)"  to  read  "(REV.  10/96)". 

7.  Section  53.301-294  is  revised  to 
read  as  follows: 

53.301-294    Subcontracting  Report  for 
IndMdual  Contracts 

■HJJNQCOOE  aSIO-EP-P 
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SUBCONTRACTING  REPORT  FOR  INDIVIDUAL  CONTRACTS 
^Sm  kmtiucthm  on  nvntj 
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8.  Section  53.301-295  is  revised  to 
read  as  follows: 


53.301-296    Summary  Subcontract  Report 
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48CFRPart12 
[FAC  90-43;  FAR 
RINMOCMkHOI 


96-310;  ItMn  IV] 


Federal  AcquMllon  Regulaflon; 
Inapplicabliity  of  Cost  Accounting 
Standards  to  Contracts  and 
Subcontracts  for  Commercial  Items 

AQCNCCS:  Department  of  Defense  (DOD), 
General  Services  Administration  (GSA). 
and  National  Aenmaudcs  and  Space 
Administration  (NASA). 
ACTION:  Final  rule. 

SUMMARY:  The  Qvilian  Agency 
Acquisition  Coimcil  and  the  Defense 
Acquisition  Regiilatlons  Council  have 
agreed  on  a  final  rule  to  amend  the 
Federal  Acquisition  Regulation  (FAR)  to 
implement  Section  4205  of  the  Clinger- 
Cohen  Act  of  1996  (Public  Law  104- 
106)  (formerly  the  Federal  Acquisition 
Reform  Act  (FARA)).  Section  4205 
amends  Section  26(f)  of  the  Office  of 
Federal  Procurement  Policy  (OFPP)  Act 
(41  U.S.C.  422(f))  by  noting  the  current 
appUcabiUty  of  Cost  Accounting 
Standards  (CAS)  to  contracts  and 
subcontracts  for  commercial  items.  This 
regulatory  action  was  not  subject  to 
Office  of  Management  and  Budget 
review  under  Executive  Order  12866, 
dated  September  30, 1993,  and  is  not  a 
major  rule  under  5  U.S.C.  804. 
EFFECTIVE  DATE:  January  1, 1997. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Jeremy  Olson  at  (202)  501-3221  in 
reference  to  this  FAR  case.  For  general 
information,  contact  the  FAR 
Secretariat.  Room  4035,  GS  Building, 
Washington,  DC  20405  (202)  501-4755. 
Please  cite  FAC  90-43,  FAR  case  96- 
310. 

SUPPLFMENTARY  INFORMATION: 

A.Backgroand 

This  final  rule  amends  FAR  Part  12  to 
implement  Section  4205  of  the  Clinger- 
Cohen  Act  of  1996  (Public  Law  104- 
106).  Section  4205  amends  Section  26(f) 
of  die  OFPP  Act  (41  U.S.C.  422(f)). 
maldng  the  application  of  CAS  to 
commercial  items  "nonmandatory". 
Therefore,  the  new  coverage  at  FAR 
12.214  indicates  that  CAS  generally  will 
not  apply  to  commercial  items  imless  so 
indicated  at  48  CFR  9903.201.  A  cross- 
reference  to  FAR  12.214  is  added  at 
12.503(c)  and  12.504(c).  to  further 
.clarify  the  efiiact  of  Section  4205. 

A  proposed  rule  was  published  in  the 
Federal  Register  on  June  21. 1996  (61 
FR  32312).  Three  sources  submitted 
comments  in  response  to  the  proposed 
rule.  All  comments  were  considered  in 
the  development  of  the  final  rule. 


B.  Regulatory  Flexibility  Act 

The  Department  of  Defense,  the 
General  Services  Administration,  and 
the  National  Aeronautics  and  Space 
Administration  certify  that  this  final 
rule  will  not  have  a  significant 
economic  Impact  on  a  substantial 
number  of  small  entities  within  the 
meaning  of  the  Regulatory  Flexibility 
Act.  5  U.S.C.  601,  et  seq..  because 
contracts  and  subcontracts  with  small 
businesses  are  exempt  from  Cost 
Accoimting  Standards  requirements. 

C  Paperwoiic  Reduction  Act  '* 

The  Paperwork  Reduction  Act  does 
not  apply  because  the  changes  to  the 
FAR  do  not  impose  recordkeeping  or 
information  collection  requirements,  or 
collections  of  information  from  offerors, 
contractors,  or  members  of  the  public 
which  reqtiire  the  approval  of  the  Office 
of  Management  and  Budget  imder  44 
U.S.C.  3501,  et  seq. 

List  of  Sobfects  in  48  CFR  Part  12 

Government  pnxnuement. 
Dated:  Deconber  11, 1996. 

Edward  C  Loab, 

Director,  FederaJ  Acquisition  Policy  Division. 

Therefore,  48  CFR  Part  12  is  amended 
as  set  forth  below:  « 

PART12— ACQUISITION  OF 
COMMERCIAL  ITEMS 

1.  The  authority  citation  for  48  CFR 
Part  12  continues  to  read  as  follows: 

Audmity:  40  U.S.C.  486(c):  10  U.S.C 
chapter  137;  and  42  U.S.C  2473(c). 

2.  Section  12.214  is  added  to  read  as 
follows: 

12^4    Cost  Accounting  Standards. 

Cost  Accoimting  Standards  (CAS) 
generally  will  not  apply  to  commercial 
items.  If  CAS  does  apply  pursuant  to  48 
CFR  9903.201  (FAR  Appendix  B),  die 
contracting  officer  shall  insert  the 
appropriate  provisions  and  clauses,  as 
prescribed  in  that  section. 

3.  Section  12.503(c)(3)  is  revised  to 
read  as  follows: 

12.503    Applicat>illty  of  certain  laws  to 
Executive  agency  contracts  for  ttie 
acquisition  of  commercial  Items. 

•  •••-•  .      ■ 

(c)*  •  * 

(3)  41  U.S.C.  422,  Cost  Accounting 
Standards  (48  CFR  chapter  99)  (see 
12.214). 

*  *        *        •        •  ..        - 

4.  Section  12.504(c)(3)  is  revised  to 
read  as  follows: 


12.604    AppHcablHty  of  certain  laws  to 
•irticontrKts  for  ttie  sequlsltion  of 


(c)  •  •  • 

(3)  41  U.S.C  422,  Cost  Accounting 
Standards  (48  CFR  chapter  99)  (see 
12.214). 

(FR  Doc  96-32004  Filed  12-19-M;  8:45  am] 
■HJJNO  cooc  WIO-CP-# 


48  CFR  Parts  16  and  52 

(FAC  9(M3:  FAR  Caas  93-024;  Itam  V] 

RIN  M0O-AQ74 

Fsdaral  Acquisition  Ragulation; 
Allowable  Cost  and  Payment  Clause 

AQENOES:  Department  of  Defense  (DOD). 
General  Services  Administration  (GSA), 
and  National  Aeronautics  and  Space 
Administration  (NASA). 

action:  Final  rule. 

SUMMARY:  The  aviUan  Agency 

Acquisition  Coimcil  and  the  Defense 
Acqmsition  Regulations  Coimcil  have 
agreed  on  a  final  rule  to  amend  the 
Federal  Acquisition  Regulation  (FAR)  to 
clarify  that  reimbursement  of 
subcontract  costs  under  cost-type 
contracts  generally  will  not  be  made  to 
a  large  business  contractor  imtil  the 
contractor  has  made  payment  to  the 
subcontractor.  This  regulatory  action 
was  not  subject  to  Office  of  Management 
and  Budget  review  under  Executive 
Order  12866,  dated  September  30, 1993, 
and  is  not  a  major  rule  under  5  U.S.C. 
804. 

EFFECTIVE  DATE:  February  18, 1997. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Jeremy  Olson  at  (202)  501-3221  in 
reference  to  this  FAR  case.  For  general 
information,  contact  the  FAR 
Secretariat,  Room  4035,  GS  Building, 
Washington,  DC  20405  (202)  501-4755. 
Please  cite  FAC  90-43,  FAR  case  93- 
024. 

SUPPLEMENTARY  INFORMATION: 

A.  Background 

The  Office  of  Federal  Procurement 
Pohcy  SWAT  Team  on  Civilian  Agency 
Contracting,  in  its  report  of  December  3, 
1992,  entitled  "bnproving  Contracting 
Practices  and  Management  Controls  on 
Cost-Type  Federal  Contracts", 
recommended  several  FAR  revisions 
which  were  viewed  to  have 
Government-wide  benefit.  One  area 
identified  for  clarification  was  the 
payment  provisions  in  FAR  clauses 
52.216-7,  Allowabfe  Cost  and  Payment, 
and  52.232-7,  Payments  under  Time- 
and-Materials  and  Labor-Hour 
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Contracts.  The  SWAT  team  concluded 
that  these  clauses  did  not  cleariy  convey 
the  Government's  intent  that  payments 
to  subcontractors  by  large  business 
prime  contractors  were  not  billable  to 
the  Government  until  the  contractor  had 
actiially  paid  the  subcontractors. 

This  final  rule  amends  FAR  52.216- 
7.  Allowable  Cost  and  Payment,  and 
FAR  52.232-7,  Payments  xmder  Time- 
and-Materials  and  Labor-Hour 
Contracts,  to  clarify  that  payments  to 
subcontractors  by  large  business  prime 
contractors  are  not  billable  until  the 
contractors  have  actually  paid  the 
subcontractors.  The  rule  exempts, 
however,  contractors  who  are  awarded 
construction  contracts  that  include  the 
clauses  at  FAR  52.216-7,  Allowable 
Cost  and  Payment,  and  FAR  52.232-27. 
Prompt  Payment  for  Construction 
Contracts.  Alternate  I  of  FAR  52.216-7 
provides  for  reimbursement  of 
construction  prime  contractors  for 
subcontract  costs  prior  to  the 
subcontractors  actually  being  paid,  as 
long  as  the  prime  contractor  has 
included  a  provision  in  its  subcontracts 
that  requires  that  the  subcontractor  be 
paid  within  seven  days  of  the  prime 
contractor's  receipt  of  payment  firom  the 
Government. 

A  proposed  rule  was  published  in  the 
Federal  Register  on  December  21, 1995 
(60  FR  66472).  Five  sources  submitted 
public  comments.  All  comments  were 
considered  in  developing  the  final  rule. 

B.  Regulatory  Flexibility  Act 

The  Department  of  Defense,  the  - 
General  Services  Administration,  and 
the  National  Aeronautics  and  Space 
Administration  certify  that  this  final 
rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
niunber  of  small  entities  within  the 
meaning  of  the  Regulatory  Flexibility 
Act,  5  U.S.C.  601,  et  seq.,  because  the 
rule  only  applies  to  large  business  prime 
contractors  under  time-and-materials, 
labor-hour,  and  cost-reimbursement 
type  contracts. 

C  Paperwork  Reduction  Act 

The  Paperwork  Reduction  Act  does 
not  apply  because  the  changes  to  the 
FAR  do  not  impose  recordkeeping  or 
information  collection  requirements,  or 
collections  of  information  from  offerors, 
contractors,  or  members  of  the  public 
which  require  the  approval  of  the  0£fice 
of  Management  and  Budget  under  44 
U.S.C3501.etseg. 

List  of  Subjects  in  48  CFR  Parts  16  and 
52 

Government  procurement 


Dated:  DeoaB^Mrll,  1896. 
Edward  C  Locb, 
Director.  Federal  Acquisition  PolkyViviaon. 

Therefore.  48  CFR  Parts  16  and  52  are 
amended  as  set  forth  below: 

1.  The  authority  citation  for  48  CFR 
Parts  16  and  52  continues  to  read  as 
follows: 

Anthoritjr:  40  U.S.Q  486(c);  10  U.S.C 
chapter  137;  and  42  U.S.Q  2473(c). 

PART'1»-TYPES  OF  CONTRACTS 

2.  Section  16.307(a)  is  amended  by 
redesignating  the  text  as  paragraph  (a)(1) 
and  adding  paragraph  (a)(2)  to  read  as 
follovra: 


116.307   ContiaetclMM 

(a)(1)  •  •  * 

(2)  If  the  contract  is  a  construction 
contract  and  contains  the  clause  at 
52.232-27,  Prompt  Payment  for 
Construction  Contracts,  the  contracting 
officer  shall  use  the  clause  at  52.216-7 
with  its  Alternate  I. 


PART  52-SOLICITATION  PROVISIONS 
AND  CONTRACT  CLAUSES 

3.  Section  52.216-7  is  amended  by 
revising  the  clause  date  and  paragraph 
(b)(l)(iii),  and  by  adding  Alternate  I  to 
read  as  follows: 

52.216-7   AUowabte  Cost  and  Payment 

ALLOWABLE  COSl  AND  PAYMENT  (FEB 
1997) 

*         •         •         •         • 

(b)*** 

(1)  '  •  • 

(iii)  The  amount  of  progress  and  other 
payments  that  have  been  p>aid  by  cash,  check, 
or  other  fonn  of  payment  to  the  Contractor's 
subcontractors  under  similar  cost  standards. 


(End  of  clause) 

A7ternate /(FEB  1997).  As  prescribed  in 
16.307(aH2),  substitute  the  following 
paragraph  (b)(l)(iii)  for  paragraph  (bKl)(iii)  of 
the  basic  clause: 

(iii)  The  amount  of  progress  and  other 
payments  to  the  Contractor's  subcontractors 
that  either  have  been  paid,  or  that  the 
Contractor  is  required  to  pay  pursuant  to  the 
clause  of  this  contract  entitled  "Prompt 
Payment  for  Construction  Contracts." 
Payments  shall  be  made  by  cash,  check,  or 
other  form  of  payment  to  \he  Contractor's 
subcontractors  under  similar  cost  standards. 

4.  Section  52.232-7  is  amended  by 
revising  the  clause  date  and  the  second 
sentence  of  paragraph  (b)(2)  to  read  as 
follows: 

§  52.232-7    Payments  under  Tlme-antf- 
Matariais  and  Labor-Hour  Contracts. 


PAYMENTS  UNDER  TIME-AND- 
MATERIALS  AND  LABOR-HOUR 
CONTRACTS  (FEB  1997) 

(b)*** 

(2)  *  *  *  Reimbursable  costs  in  connection 
with  subcontracts  shall  be  limited  to  the 
amounts  ftaid  to  the  subcontractor  for  itmns 
and  services  purchased  directly  for  the 
contract  only  when  cash,  checks,  or  other 
form  of  payment  has  been  made  for  such 
purchased  items  or  services:  however,  this 
requirement  shall  not  apply  to  a  Contractor 
that  is  a  small  business  concern.*  *  * 


(FR  Doc.  96-32005  Filed  12-19-96;  8:45  am] 
■NJJNQ  OOOC  ( 


48  CFR  Parte  19  and  52 

[FAC  90-43;  FAR  Caae  93-306;  ttmn  Vq 

MN  9000^670 

Federal  Acquisition  Regulation;  Mentor 
Protege  Program 

AGENCIES:  Department  of  Defense  (DOD), 
General  Services  Administration  (GSA), 
and  National  Aeronautics  and  Space 
Administration  (NASA). 

ACTION:  Interim  rule  adopted  as  final 
with  a  change. 

SUMMARY:  The  Qvilian  Agency 
Acqvdsition  Coimdl  and  the  Defense 
Acquisition  Regulations  Council  have 
agreed  on  a  final  rule  continuing  an 
interim  rule  which  amended  the  FAR. 
The  interim  rule  published  as  Item  X  of 
FAC  90-37  is  finalized  with  minor 
clarifying  revisions.  This  final  rule 
permits  a  mentor  firm  under  the  DOD 
Pilot  Mentor-Protege  Program  to  be 
granted  credit  towtuti  subcontracting 
goals  for  certain  costs  incurred  in 
providing  developmental  assistance  to 
its  Proteg3  firms  and  to  award 
subcontracts  on  a  nonccMnpetitive  basis 
to  its  Protege  firms.  This  regulatray 
action  was  not  subject  to  Office  of 
Management  and  Budget  review  imder 
Executive  Order  12866,  dated 
September  30, 1993,  and  is  not  a  ma|ar 
rule  under  5  U.S.C.  804. 
EFFECTIVE  DATE:  February  18, 1997. 
FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Linda  Klein  at  (202)  501-3775  in 
reference  to  this  FAR  case.  For  general 
information,  contact  the  FAR 
Secretariat,  Room  4035,  GS  Building, 
Washington.  DC  20405  (202)  501-4755. 
Please  cite  FAC  90-43,  FAR  case  93- 
308. 

SUPPLEMENTARY  INFORMATION: 

A.B«:kground 

This  rule  implements  Section  814(c) 
of  Public  Law  102-190,  which  amended 
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the  Small  Businest  Act  at  15  U.S.C 
637(d)(ll)  to  authorize  certain  costs 
incurred  by  mentor  firms  imder  the 
DOD  Pilot  Mentor-Protege  Program  to  be 
credited  toward  subcontracting  goals  for 
awards  to  small  disadvantaged 
businesses.  This  rule  also  further 
implements  Section  831(fl(2]  of  Public 
Law  101-510,  which  permits  mentor 
firms  to  award  subcontracts  on  a 
noncompetitive  basis  to  its  Proteges 
under  DOD  or  other  contracts.  An 
interim  rule  was  published  in  the 
Federal  Register  on  January  26, 1996 
(61  FR  2637).  One  comment  was 
received  in  response  to  the  interim  rule. 
As  a  result,  in  the  second  sentence  of 
19.702(d),  the  word  "firms"  was  revised 
to  read  "Protege  agreement",  and  the 
address  and  telephone  numbw  were 
corrected.  The  cUuse  at  52.244-5  is 
adopted  as  final  without  change. 

B.  Regulatory  Flexibility  Act 

The  Department  of  Defense,  the 
General  Services  Administration,  and 
the  National  Aeronautics  and  Space 
Administration  certify  that  this  final 
rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  within  the 
meaning  of  the  Regulatory  Flexibility 
Act,  5  U.S.C  601.  et  seq..  because  the 
rule  only  applies  to  participants  in  the 
DOD  Pilot  Mentor-Protege  Program. 
Presently,  approximately  100  mentor 
firms  and  240  protege  firms  are  enrolled 
in  the  program. 

C  Paperwork  Reduction  Act 

The  Paperwork  Reduction  Act  does 
not  apply  because  the  changes  to  the 
FAR  do  not  impose  recordkeeping  or 
information  collection  reqiiirements,  or 
collections  of  information  from  offerors, 
contractors,  or  members  of  the  public- 
which  reqmre  the  approval  of  the  Oifice 
of  Management  and  Budget  under  44 
U.S.C  3501,  et  seq. 

List  of  Sub|ects  in  48  CFR  Parts  19  and 
52 

Government  proctuement. 

Dated:  December  11, 1996. 
Edward  C  Loeb, 
Dinctor,  Federal  Acqumtkm  Policy  Division. 

Accordingly,  the  interim  rule 
amending  48  CFR  Parts  19  and  52  and 
published  at  61  FR  2637,  January  26. 
19^,  is  adopted  as  a  final  rule  with  the 
following  changes: 

1.  The  authority  citation  for  48  CFR 
Parts  19  and  52  continues  to  read  as 
follows: 

Autfaority.  40  U.S.C  4M(c):  10  U.S.C 
chapter  137;  and  42  U.S.C  2473(c). 


PART  19-SMALL  BUSINESS 
PROGRAMS  ,  :  ' 

2.  Section  19.702  is  amended  by 
revising  the  last  sentence  of  paragraph 
(d)  to  read  as  follows: 

f  19.702    Statutory  raqukwiMnt 

(d)  •  •  •  However,  the  mentor-Protege 
agreement  must  have  been  approved  by 
the  Office  of  Small  and  Disadvantaged 
Business  Utilization,  Office  of  the 
Deputy  Under  Secretary  of  Defense 
(International  and  Commercial 
Programs)  DUSD(I&CP)SADBU,  Room 
2A338,  3061  Defense  Pentagon. 
Washington.  DC  20301-3061,  (703)  697- 
9383.  before  developmental  assistance 
costs  may  be  credited  against 
subcontract  goals. 

PART  52-«OLICrrATION  PROVISIONS 
AND  CONTRACT  CLAUSES 

§52.244-6    [Amandad] 

3.  The  clause  date  for  52.244-5  is 
revised  to  read  "PEC  1996)". 

(FR  Doc  96-32006  Filed  12-19-96:  8:45  am) 
aajjNQOooci 


48  CFR  Parts  19  and  52  ■>■ 

[FAC  90-43.  FAR  Caaa  95-«28,  Item  Viq 
RIN900&-AH34 

Fedefal  Acquisition  Regulation; 
Minority  Small  Business  and  Capital 
Ownership 

AGENCIES:  Department  of  Defense  (DOD). 

General  Services  Administration  (GSA). 

and  National  Aeronautics  and  Space 

Administration  (NASA). 

ACTION:  Interim  rule  with  request  for 

comment. 

SUMMARY:  The  Qvilian  Agency 
Acquisition  Cotmcil  and  the  Defense 
Acquisition  Regiilations  Council  have 
agreed  to  an  interim  rule  that  amends 
the  Federal  Acquisition  Regulation 
(FAR)  to  reflect  changes  to  the  Small 
Business  Administration's  (SEA) 
regulations  at  13  CFR  Parts  121  and  124, 
which  address  the  Minority  Small 
Business  and  Capital  Ownership 
Development  Program.  The  rule  clarifies 
eligibility  and  procedural  requirements 
for  prociu«ments  under  the  8(a) 
Program.  This  regulatory  action  was  not 
subject  to  Office  of  Management  and 
Budget  review  under  Executive  Order 
12866,  dated  September  30, 1993,  and  is 
not  a  major  rule  under  5  U.S.C  804. 
DATES:  Effective  Date:  December  20. 
1996. 

Comment  Date:  Comments  should  be 
submitted  to  the  FAR  Secretariat  at  the 


address  shown  below  on  or  before 
February  18,  1997  to  be  considered  in 
the  fcHinulation  of  a  final  rule. 

addresses:  Interested  parties  shotdd 
submit  written  comments  to:  General 
Services  Administraticm.  FAR 
Secretariat  (MVRS).  18th  ft  F  Streets, 
NW.  Room  4035.  Attn:  Ms.  Beverly 
Fayson.  Washington.  DC  20405. 

Please  dte  FAC  90-43.  FAR  case  95- 
028,  in  all  correspondence  related  to.  - 
this  case. 

FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Linda  Klein  at  (202)  501-3775  in 
reference  to  this  FAR  case.  For  general 
information,  contact  the  FAR 
Secretariat,  Room  4035,  GS  Building. 
Washii^on,  DC  20405  (202)  501-4755. 
Please  dte  FAC  90-43,  FAR  case  95- 
028. 

SUPPI.EMENTARY  INFORMATION: 

A.  Background 

On  Jtme  7. 1995,  SBA  published 
changes  in  their  regulations  at  13  CFR 
Parts  121  and  124,  which  cover  the 
Minority  Small  Business  and  Capital 
Ownership  Development  Program  (60 
FR  29969).  As  a  result  of  these 
modifications,  the  FAR  has  some 
inconsistencies  regarding  who  is  eligible 
for  a  particular  8(a)  procurement. 
Amended  FAR  sections  include:  19.801, 
19.804-2. 19.804-3. 19.805-1. 19.805-2. 
19.808-1, 19.809,  19.811-1, 19.811-3. 
52.219-1,  52.219-11  (Alternate  I). 
52.219-12  (Alternate  I).  52.219-17.  and 
52.219-18  (Alternate  II). 

B.  Regulatory  Flexibility  Act 

This  interim  rule  is  not  expected  to 
have  a  significant  economic  impact  on 
a  substantial  niunber  of  small  entities 
within  the  meaning  of  the  Regulatory 
Flexibility  Act.  5  U.S.C.  601.  et  seq.  This 
rule  does  not  impose  any  new 
requirements  on  contractors.  The  rule 
amends  the  FAR  to  reflect  changes  at  13 
CFR  121  and  124  designed  to  streamline 
the  operation  of  the  8(a)  program  and  to 
ease  certain  restrictions  perceived  to  be 
biudensome  on  Program  Participants. 
The  FAR  is  changed  to  eliminate 
inconsistendes  with  respect  to  who  is 
eligible  for  particular  8(a)  prociuvments; 
to  eliminate  obsolete  definitions;  and  to 
eliminate  coverage  on  certain  aspects  of 
the  8(a)  program  that  are  obsolete.  An 
Initial  Regulatory  Flexibility  Analysis 
has.  therefore,  not  been  performed. 
Comments  are  invited  firom  small 
businesses  and  other  interested  parties. 
Comments  from  small  entities 
concerning  the  afiiected  FAR  parts  also 
will  be  considered  in  accordance  with  5 
U.S.C  610.  Such  comments  must  be 
submitted  separately  and  dte  5  U.S.C 
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601,  et  seq.  (FAR  case  95-028),  in     '■  -- 
correspondenoe. 

C  Paperwork  Reduction  Act 

The  Paperwork  Reduction  Act  does 
not  apply  because  the  changes  to  the 
FAR  do  not  impose  recordkeeping  or 
information  collection  requirements,  or 
collections  of  information  from  o^rors, 
contractors,  or  members  of  the  public 
which  reqxiire  the  approval  of  the  Office 
of  Management  and  Budget  imder  44 
U.S.C.  3501,  et  seq. 

O.  Determination  To  Issue  an  Interim 
Rule 

A  determination  has  been  made  under 
the  authority  of  the  Secretary  of  Defense 
(DOD),  the  Administrator  of  General 
Services  (GSA),  and  the  Administrator 
of  the  National  Aeronautics  and  Space 
Administration  (NASA)  that  urgent  and 
compelling  reasons  exist  to  promulgate 
this  interim  rule  without  prior 
opportimity  for  public  comment.  This 
action  is  necessary  in  order  to 
implement  the  changes  in  the  Small 
Business  Administration  (SBA) 
Minority  Small  Business  and  Capital 
Ownership  Development  Program  that 
are  apphcable  for  tdl  8(a)  requirements 
accepted  by  the  SBA  on  or  after  August 
7, 1995.  However,  pursuant  to  PubUc 
Law  98-577  and  FAR  1.501,  pubUc 
comments  received  in  response  to  this 
interim  rule  will  be  considered  in  the 
formulation  of  the  final  rule. 

List  of  Subjects  in  48  CFR  Parts  10  and 
52 

Government  procurement     * 

Dated:  December  11, 1996. 
Edward  C  Loeb, 
Director,  Federal  Acquisition  Policy  Division. 

Therefore,  48  CFR  Parts  19  and  52  are 
amended  as  set  forth  below:  

1.  The  authority  citation  for  48  CFR 
Parts  19  and  52  continues  to  read  as 
follows: 

Audmrity:  40  U.S.C.  486(c);  10  U.S.C 
ch^ter  137;  and  42  U.S.C  2473(c). 

PART  19-SMALL  BUSINESS 
PROGRAMS 

19J01    [RMsrvwq 

2.  Section  19.801  is  removed  and 
reserved. 

3.  Section  19.804-2  is  amended  by 
revising  paragraph  (b)  and  adding  (c)  to 
read  as  follows: 

19.804-2    Agenqf  offering. 

(b)(1)  An  agency  ofiering  a 
construction  requirement  should  submit 
it  to  the  SBA  District  Office  for  the 
geographical  area  where  the  woik  is  to 
be  performed. 


(2)  Sole  source  requirements,  other 
than  construction,  should  be  forwarded 
directly  to  the  district  office  that 
services  the  nominated  firm.  If  the    - 
contracting  officer  is  not  nominating  a 
specific  firm,  the  offering  letter  should 
be  sent  to  SBA  Headquarters,  Office  of 
Minority  and  Capital  Ownership 
Envelopment,  409  3rd  Street.  SW. 
Washington,  DC  20416. 

(c)  In  order  to  ensure  consistency  and 
uniformity,  all  requirements  for  8(a) 
competition  shall  be  offered  to  and 
processed  by  the  Division  of  Business 
Development,  SBA  Headquarters.  All 
requirements,  including  construction, 
shall  be  synopsized  in  the  Commerce 
Business  Daily  by  the  cognizant 
proauing  agency.  For  construction,  the 
synopsis  shall  include  the  geographical 
area  of  the  competition  as  determined 
by  the  Assistant  Administrator.  Division 
of  Business  Development,  in 
consultation  with  the  local  SBA  district 
office  where  the  work  is  to  be 
performed. 

19.804-3    [AmandMl] 

4.  Section  19.804-3  is  amended  by 
removing  paragraph  (c). 

5.  Section  19.805-1  is  amended  by 
redesignating  paragraph  (c)  as  (d)  and 
revising  the  last  sentence,  and  by  adding 
a  new  paragraph  (c).  The  added  and 
revised  text  reads  as  follows: 

19.806-1    Qenaral. 

•  •        *        •        • 

(c)  A  proposed  8(a)  requirement  with 
an  estimated  value  exceeding  the 
apphcable  competitive  threshold 
amount  shall  not  be  divided  into  several 
reqiiirements  for  lesser  amounts  in  order 
to  use  8(a)  sole  source  procedures  for 
award  to  a  single  firm. 

(d)  *  *  *  Agency  recommendations 
for  competition  below  the  threshold 
may  be  included  in  the  offering  letter  or 
may  be  submitted  by  separate 
correspondence  to  the  SBA 
Headquarters. 

6.  Section  19.805-2  is  amended  by 
revising  the  introductory  text  of 
paragraph  (c)  to  read  as  follows: 

19.806-2    Procwhiras. 

(c)  The  SBA  will  determine  the 
eligibility  of  the  firms  for  award  of  the 
contract.  Eligibility  will  be  determined 
by  the  SBA  as  of  the  time  of  submission 
of  initial  oBen  which  include  price. 
EligibiUty  is  based  on  Section  8(a) 
Pn^ram  criteria. 

•  *        •        •        • 

7.  Section  19.808-1  (b)  is  revised  to 
read  as  follows: 

19.808-1    SoloMuros. 


(b)  The  SBA  should  participate, 
whenever  practicable,  in  negotiating  the 
contracting  terms.  When  mutually 
agreeable,  the  SBA  may  authwize  the 
contracting  activity  to  negotiate  directly 
with  the  8(a)  contractor.  Whether  or  not 
direct  negotiations  take  place,  the  SBA 
is  responsible  for  approving  the 
resulting  contract  before  avrard. 

8.  Section  19.809  is  amended  by 
revising  the  fourth  sentence  to  read  as 
follows: 

19.800    Prsaward  considarations. 

*  *  *  Within  15  working  days  of  the 
receipt  of  the  referral  or  a  longer  period 
agreed  to  by  the  SBA  and  the 
contracting  activity,  the  SBA  local 
district  office  that  services  the  8(a)  firm 
will  advise  the  contracting  officer  as  to 
the  SBA's  willingness  to  certify  its 
competency  to  perform  the  contract 
using  the  8(a)  concern  in  question  as  its 
subcontractor.  *  •  • 

19.811-1    [Amended] 

9.  Section  19.811-1  is  amended  by 
removing  paragraph  (b)(5). 

10.  Section  19.811-3  is  amended  by 
revising  paragraphs  (a),  (b),  and  (d)(1): 
by  removing  (d)(2);  and  by  redesignating 
(d)(3)  as  (d)(2),  and  in  newly-designated 
(d)(2)  by  revising  "Alternate  m"  to  read 
"Alternate  II".  Tlie  revised  text  reads  as 
follows: 

19.811-3    Contract  dauaes. 

(a)  The  contracting  officer  shall  insert 
the  clause  at  52.219-11,  Special  8(a) 
Contract  Conditions,  in  contracts 
between  the  SBA  and  the  agency  when 
the  acquisition  is  accompUshed  using 
the  procedures  of  19.811-l(a)  and  (b). 

(b)  The  contracting  officer  shall  insert 
the  clause  at  52.219-12,  Special  8(a) 
Subcontract  Conditions,  in  contracts 
between  the  SBA  and  its  8(a]  contractor 
when  the  acquisition  is  accomplished 
using  the  procediues  of  19.811-l(a)  and 
(b). 

*        •        •        *        • 

(d)*  •  • 

(1)  The  clause  at  52.219-18  with  iU 
Alternate  I  will  be  used  when 
competition  is  to  be  limited  to  8(a) 
concerns  within  one  or  more  specific 
SBA  districts  purauant  to  19.804-2. 


PART  52— SOUCITATKm  PROVISIONS 
AND  CONTRACT  CLAUSES 

11.  Section  52.219-1  is  amended  by 
revising  the  provision  date,  and  in 
paragraph  {c)  by  adding,  in  alphabetical 
order,  the  definiticm  for  "Joint  venture" 
to  read  as  follows: 
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52^9-1    Small  BualiMss  Program 
Ripraaantadons. 


SMALL  BUSNESS  PROGRAM 
REraESENTATIONS  (DEC  1996) 

(c)  Definitions.  Joint  venture,  for  purposes 
of  a  small  disadvantaged  business  (SDB)  set- 
aside  or  price  evaluation  preference  (as 
prescribed  at  13  CFR  124.321),  is  a  concern 
that  is  owned  and  controlled  by  one  or  more 
socially  and  economically  disadvantaged 
individuals  entering  into  a  joint  venture 
agrenoaent  with  one  or  more  business 
concerns  and  is  considered  to  be  affiliated  for 
size  purpKJses  with  such  other  concem(s). 
The  combined  annual  receipts  or  employees 
of  the  concerns  entering  into  the  joint 
venture  must  meet  the  applicable  size 
standard  correspwnding  to  the  SIC  code 
designated  for  the  contract.  The  majority  of 
the  venture's  earnings  must  accrue  directly  to 
the  socially  and  economically  disadvantaged 
individuals  in  the  SDB  concem(s)  in  the  joint 
venture.  The  percentage  of  the  ownership 
involvement  in  a  joint  ventxuv  by 
disadvantaged  individuals  must  be  at  least  51 
percent. 

(End  of  provision) 

52^9-11 '  [Amandad] 

12.  Section  52.219-11  is  amended  by 
removing  Alternate  L 

52.219-12    {Amandad] 

13.  Section  52.219-12  is  amended  by 
removing  Alternate  L 

14.  Section  52.219-17  is  amended  by 
revising  the  clause  date  and  by  adding 
paragraphs  (a)(5)  and  (c)  to  read  as 
follows: 

52^9-17    SactkM  8(a)  Award. 

SECTION  8(a)  AWARD  pEC  1996) 

(a)*   *   • 

(S)  That  the  subcontractor  awarded  a 
subcontract  hereunder  shall  have  the  right  of 
appeal  from  decisions  of  the  cognizant 
Contracting  Officer  under  the  "Disputes" 
clause  of  the  subcontract. 
*         •         •         •         • 

(c)  The  offeror/subcontractor  agrees  that  it 
will  not  subcontract  the  performance  of  any 
of  the  requirements  of  this  subcontract  to  any 
lower  tier  subcontractor  without  the  prior 
written  approval  of  the  SBA  and  the 
cognizant  Contracting  Officer  of  the 

[insert  name  of  contracting 

agency). 

(End  of  clause) 

52.219-19    [Amandad] 

15.  Section  52.219-18  is  amended  by 
removing  Alternate  II  and  by 
redesignating  Alternate  in  as  Alternate 

n. 

[FR  Doc  96-32007  Filed  12-19-96;  8:45  am] 


48  CFR  Part  19 
(FAC  90-43;  FAR 
R1N900O-AH4O 


9»-32^NamViq 


Federal  Acquisition  Regulation; 
Extension  of  Small  Business 
Competitiveness  Demonstration 
Program 

AQENaES:  Department  of  Defense  (DOD), 
General  Services  Administration  (GSA), 
and  National  Aeronautics  and  Space 
Administration  (NASA). 
action:  Final  nUe. 

summary:  The  Qvilian  Agency 
Acquisition  Coimcil  and  the  Defense 
Acquisition  Regulations  Coimcil  have 
agreed  on  a  final  nile  to  amend  the 
Federal  Acquisition  Regulation  (FAR)  to 
implement  Section  108  of  the  Small 
Business  Programs  Improvement  Act  of 
1996  (Public  Law  104-208.  Division  D). 
Section  108  extends  the  Small  Business 
Competitiveness  Demonstration 
Program  (15  U.S.'C.  644  note)  until 
September  30. 1997.  This  regulatory 
action  was  not  subject  to  OfGce  of 
Management  and  Budget  review  tmder 
Executive  Order  12866,  dated 
September  30. 1993,  and  is  not  a  major 
rule  under  5  U.S.C.  804. 
EFFECTIVE  DATE:  December  20, 1996. 
FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Victoria  Moss  at  (202)  501-4764  in 
reference  to  this  FAR  case.  For  general 
informaticMi,  contact  the  FAR 
Secretariat.  Room  4035,  GS  Building, 
Washington.  DC  20405  (202)  501-4755. 
Please  cite  FAC  90-43.  FAR  case  96- 
328. 

SUPPLEMENTARY  INFORMATION: 

A.  Background ' 

This  final  rule  amends  the  FAR  to 
extend  the  Small  Business 
Competitiveness  Demonstration 
Program  through  September  30, 1997. 
The  program  consists  of  two  major 
components:  a  test  of  unrestricted 
competition  in  four  designated  industry 
groups,  and  a  test  of  enhanced  small 
business  participation  in  10  agency 
targeted  industry  categories.  "Hie  rule 
implements  section  108,  Title  I 
(Amendments  to  Small  Business 
Administration  Act),  of  Public  Law  104- 
208.  Section  108  was  effective  upon 
enactment  (September  30. 1996). 

B.  Regulatory  Flexibility  Act 

This  final  rule  does  not  constitute  a 
significant  FAR  revision  within  the 
meaning  of  FAR  1.501  and  Public  Law 
98-577,  and  publication  for  public 
comments  is  not  reqiiired.  Therefore, 
the  Regulatory  Flexibility  Act  does  not 


apply.  However,  comments  from  small 
entitiea  concerning  the  affected  FAR 
subpart  will  be  considered  in 
accordance  with  S  U.S.C.  610.  Such 
comments  must  cite  5  U.S.C.  601,  etseq. 
(FAC  90-43,  FAR  case  96-328),  in 
correspondence. 

C  Paperwork  Reduction  Act 

The  Paperwork  Reduction  Act  does 
not  apply  because  the  changes  to  the 
FAR  do  not  impose  recordkeeping  or 
information  collection  requirements,  or 
collections  of  information  from  offerore, 
contractors,  or  members  of  the  public 
which  require  the  approval  of  the  Office 
of  Management  and  Budget  tmder  44 
U.S.C.  3501.  etseq. 

List  of  Subjects  in  48  CFR  Fait  19 

Government  procurement. 
Dated:  December  1 1 .  1996. 
Edward  CLoab, 

Director,  Federal  Acquisition  Policy  Division. 

Therefore.  48  CFR  Part  19  is  amended 
as  set  forth  below: 

PAFIT  19— SMALL  BUSINESS 
PROGRAIMS 

1.  The  authority  citation  for  48  CFR 
Part  19  continues  to  read  as  follows: 

-     Authority:  40  U.S.C.  486(c);  10  U.S.C 
chapter  137;  and  42  U.S.C.  2473(c). 

19.1001    [Amended] 

2.  Section  19.1001  is  amended  in  the 
second  sentence  by  revising  the  date 
"1996"  to  read  "1997". 

19.1006    [Amended] 

3.  Section  19.1006(b)(1)  is  amended 
by  revising  the  date  "1996"  to  read 
"1997". 

(FR  Doc.  96-32008  Filed  12-19-96;  8:45  am) 


48  CFR  Part  31 
[FAC  90-43;  FAR 
RIN  9000-^086 


92-613;  Item  IX\ 


Federal  Acquisition  Regulation; 
Morale,  Health,  Welfare  Costs/ 
Contractor  Overtwad  Csrtiflcation 

AGENCIES:  Department  of  Defense  (DOD), 
General  Services  Administration  (GSA), 
and  National  Aeronautics  and  Space 
Administration  (NASA). 
ACTION:  Final  rule. 

summary:  The  Qvilian  Agency 
Acquisition  Council  and  the  Defend 
Acquisition  Regulations  Council  have 
agreed  on  a  final  nde  to  amend  the 
Federal  Acquisition  Regtilation  (FAR) 
cost  principle  for  public  relations  and 


(» 
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advertising  costs  to  eliminate  confusion 
as  to  whici  cost  principle  governs.  This 
regulatory  action  was  not  subject  to 
Office  of  Management  and  Budget 
review  under  &cecutive  Order  12866, 
dated  September  30. 1993,  and  is  not  a 
major  rule  under  5  U.S.C.  804. 
EFFECTIVE  DATE:  February  18, 1997. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Jeremy  Olson  at  (202)  501-3221  in 
reference  to  this  FAR  case.  For  general 
information,  contact  the  FAR 
Secretariat,  Room  4035,  CS  Building, 
Washington,  DC  20405  (202)  501-4755. 
Please  cite  FAC  90-43,  FAR  case  92- 
613. 

SUPPLEMENTARY  MFORMATKM: 

A.  Background 

The  General  Accounting  Office    I     '. 
(GAO),  in  its  report  GAO/NSIAD-93-79, 
^CONTRACT  PRIQNG:  Unallowable 
Costs  Charged  to  Defense  Contracts", 
dated  November  20, 1992, 
recommended  that  the  cost  principles  at 
FAR  31.205-1,  31.205-13,  and  31.205- 
14  be  revised  to  eliminate  confusion  as 
to  which  cost  principle  was  controlling. 
The  December  1992  OMB  SWAT 
summary  report  on  civilian  agency 
contracting  practices  also  recommended 
these  cost  principles  be  made  more 
explicit. 

Revisions  to  FAR  31.205-13  and 
31.205-14,  based  on  recommendations 
of  the  GAO  and  OMB  SWAT,  and 
implementation  of  the  Federal 
Acquisition  Streamlining  Act  of  1994, 
Public  Law  103-355,  were  published  as 
a  final  rule  in  the  Federal  Register  (60 
FR  42662)  on  August  16, 1995. 

This  final  rule  amends  the  third  cost 
principle  cited  in  the  GAO  and  the  OMB 
SWAT  reports.  The  rule  amends  the  cost 
principle  at  FAR  31.205-1,  Public 
relations  and  advertising  costs,  by 
removing  from  paragraph  (f)(5)  the 
parenthetical  reference  to  other  cost 
principles  to  eliminate  any  confusion  as 
to  which  cost  principle  governs.  A 
proposed  rule  was  published  in  the 
Federal  Register  on  March  29, 1996  (61 
FR  14216).  Two  souirces  submitted 
public  comments.  All  comments  were 
considered  in  developing  the  final  rule. 

B.  Regulatory  Flexibility  Act 

The  Department  of  Defense,  the 
General  Services  Administration,  and 
the  National  Aeronautics  and  Space 
Administration  certify  that  this  final 
rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
nimiber  of  sinall  entities  within  the 
meaning  of  the  Regulatory  Flexibility 
Act,  5  U.S.C.  601,  et  seq.,  because  most 
contracts  awarded  to  small  entities  use 
simplified  acquisition  procedures  or  are 


awarded  on  a  competitive,  fixed-price 
basis,  and  do  not  require  application  of 
the  FAR  cost  principles. 

C  Papenvoiic  Reduction  Act 

The  Paperwork  Reduction  Act  does 
not  apply  because  the  changes  to  the 
FAR  do  not  impose  recordkeeping  or 
information  collection  requirements,  or 
collections  of  information  from  offerors, 
contractors,  or  members  of  the  public 
which  require  the  approval  of  the  Office 
of  Management  and  Budget  under  44 
U.S.C.  3501,  et  seq. 

List  of  Subjects  in  48  CFR  Part  31 

Government  procurement. 

Dated:  September  11. 1996. 
Edward  C.  Loeb. 
Director.  Fedeml  Acquisition  Policy  Division. 

Therefore,  48  CFR  Part  31  is  amended 
as  set  forth  below: 

PART  31— CONTRACT  COST 
PRINCIPLES  AND  PROCEDURES 

1.  The  authority  citation  for  48  CFR 
Part  31  continues  to  read  as  follow^: 

Authority:  40  U.S.C.  486(c);  10  U.S.C 
chapter  137;  and  42  U.S.C.  2473(c). 

2.  Section  31.205-1(0(5)  is  revised  to 
read  as  follows: 

31.206-1    Public  relations  and  sdvertiaing 

•  •        •        • .      • 

(5)  Costs  of  promotional  material, 
motion  pictures,  videotapes,  brochures, 
handouts,  magazines,  and  other  media 
that  are  designed  to  call  favorable 
attention  to  the  contractor  and  its 
activities. 

•  •        •        *        * 

[FR  Doc.  96-32009  Piled  12-19-96;  8:45  am] 
BIUMG  CODE  mO-EP-P 


48CFRPart31 

[FAC  90-43;  FAR  Case  95-003;  Item  X] 

R1N9000-AQ73 

Federal  Acquisition  Regulation; 
Impairment  of  Long-Uved  Assets 

AGENCIES:  Department  of  Defense  (DOD), 
General  Services  Administration  (GSA), 
and  National  Aeronautics  and  Space 
Administration  (NASA). 
ACTION:  Interim  rule  adopted  as  a  final 
rule  with  changes. 

SUMMARY:  The  avilian  Agency 
Acquisition  Coimdl  and  the  Defense 
Acquisition  Regulations  Council  have 
agreed  to  a  final  rule  to  amend  the 
Federal  Acquisition  Regulation  (FAR)  to 
clarify  the  cost  allowability  rules 


concerning  the  recognition  of  losses 
when  carrying  values  of  impaired  assets 
are  written  down  for  financial  reporting 
purposes.  This  regulatory  action  was  not 
subject  to  Office  of  Management  and 
Budget  review  imder  Executive  Order 
12866,  dated  September  30, 1993,  and  is 
not  a  major  rule  under  5  U.S.C.  .004. 
EFFECTIVE  DATE:  February  18, 1997. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Jeremy  Olson  at  (202)  501-3221  in 
reference  to  this  FAR  case.  For  general 
information,  contact  the  FAR 
Secretariat,  Room  4035,  GS  Building. 
Washington,  DC  20405  (202)  501-4755. 
Please  cite  FAC  90-43,  FAR  case  95- 
003. 

SUPPLEMENTARY  INFORMATION: 

A.  Background 

This  final  rule  clarifies  that 
unpairment  losses  recognized  for 
financial  accoimting  purposes  imder  the 
Financial  Accounting  Standards  Board 
Statement  of  Financial  Accounting 
Standards  (SFAS).  No.  121,  Accounting 
for  the  Impairment  of  Long-Lived  Assets 
and  for  Long-Lived  Assets  to  be 
Disposed  of,  dated  March  1995,  are  not 
allowable  for  Government  contract 
costing. 

The  SFAS  applies  to  long-lived  assets 
(such  as  land,  buildings,  and 
equipment),  certain  identifiable 
intangibles,  and  related  goodwill.  If 
impaired  assets  are  to  be  held  for  use, 
the  SFAS  requires  a  write-^down  to  fair 
value  when  events  or  circumstances 
[e.g.,  environmental  damage,  idle 
facilities  arising  from  declining 
business,  etc.)  indicate  that  carrying 
values  may  not  be  fully  recoverable. 
Once  written  down,  the  previous 
carrying  amount  of  an  impaired  asset 
could  not  be  restored  if  the  impairment 
were  subsequently  removed. 

In  contrast  to  the  SFAS  provisions. 
Cost  Accoimting  Standard  (CAS) 
9904.409,  Depreciation  of  Tangible 
Capital  Assets,  provides  quite  different 
criteria  and  guidance  to  recognize  gains 
and  losses  for  Government  contract 
purposes.  The  language  at  CAS 
9904.409-40  (a)(4)  and  (b)(4),  CAS 
9904.409-50(j),  and  related 
Promulgation  Comment  10,  Gain  or 
Loss,  makes  it  clear  that  gains  and  loses 
are  recognized  only  upon  asset  disposal; 
no  other  dnnunstances  trigger  such 
recognition.  The  language  at  CAS 
9904.409-5(J(i)  makes  it  clear  that 
changes  in  depreciation  may  result  from 
other  |}ermissible  causes,  e.g..  changes 
in  estimated  service  life,  consumption 
of  services,  and  residual  value. 

This  final  rule  amends  FAR  31.205- 
11.  Depreciation,  and  31.205-16,  Gains 
and  Losses  on  Disposition  or 
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Impaument  of  Depreciable  Property  or 
CXher  Capital  Aaaets,  to  clarify  that 
these  subsections  reflect  the  CAS 
provisions  that  an  asset  be  disposed  of 
in  order  to  recognize  a  gain  or  loes. 
Consequently,  for  Government  contract 
purposes,  (1)  an  impairment  loss  is 
recognized  only  upon  disposal  of  the 
impaired  asset  and  is  measured,  like 
otber  losses,  as  the  difference  between 
the  net  amoimt  realized  and  the 
impaired  asset's  undepreciated  bedance; 
(2)  Government  contractors  recover  the 
carrying  values  of  impaired  assets  held 
for  use  by  retaining  pre-vrrite-down 
depreciation  m  amortization  schedules 
as  though  no  impairment  had  occiirred; 
and  (3)  changes  in  depreciation  are 
allowable  bam  other  permissible 
causes. 

An  interim  rule  was  published  in  the 
Federal  Register  on  December  14. 1995 
(60  FR  64254).  Four  sources  submitted 
public  comments.  All  comments  were 
considered  in  developing  this  final  rule. 

B.  Regulatory  Flexibility  Act     ' 

The  Department  of  Defense,  the 
General  Services  Administration,  and 
the  National  Aeronautics  and  Space 
Administration  certify  that  this  final 
rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  within  the 
meaning  of  the  Regulatory  Flexibility 
Act,  5  U.S.C.  601,  et  seq.,  because  most 
contracts  awarded  to  small  entities  use 
simplified  acquisition  procedures  or  are 
awarded  on  a  competitive  fixed-price 
basis  and  do  not  require  application  of 
the  FAR  cost  principles. 

C  Paperwork  Reduction  Act 

The  Paperwork  Reduction  Act  does 
not  apply  because  the  changes  to  the 
FAR  do  not  impose  recordkeeping  or 
information  collection  requirements,  or 
collections  of  information  from  ofiierors, 
contractors,  or  members  of  the  public 
which  require  the  approyal  of  the  O^ce 
of  Management  and  Budget  imder  44 
U.S.C.  3501,  ef  seq. 

List  of  Subjects  in  48  CFR  Part  31 

Government  procurement. 

Dated:  September  11. 1996. 
Edward  C  Leeb, 
Director,  Federal  Acquisition  Policy  Division. 

Accordingly,  the  interim  rule 
amending  48  CFR  Part  31  and  published 
at  60  FR  64254,  December  14, 1995,  is 
adopted  as  a  final  rule  with  the 
following  changes: 

PART  31— CONTRACT  COST 
PRINCIPLES  AND  PROCEDURES 

1.  The  authority  dtation  for  48  CFR 
Part  31  continues  to  read  as  follows: 


AndiorUy:  40  U.S.C  4M(c):  10  U.S.C 
chapter  137:  and  42  U.S.C.  2473(c). 

2.  Section  31.205-ll(o)  is  revised  to 
read  as  follows: 


31.206-11 


Depradatlon. 

•        •        • 


(o)  In  the  event  of  a  write-down  frcHU 
carrying  value  to  fair  value  as  a  result 
of  impairments  caused  by  events  or 
changes  in  ciitnimstances,  allowable 
depreciation  of  the  impaired  assets  shall 
be  limited  to  the  amounts  that  would 
have  been  allowed  had  the  assets  not 
been  written  down  (see  31.205-16(g)). 
However,  this  does  not  preclude  a 
change  in  depreciation  resulting  from 
other  causes  such  as  permissible 
changes  in  estimates  of  service  life, 
consumption  of  services,  or  residual 
value. 

3.  Section  31.20S-16(g)  is  revised  to 
read  as  follows:  _ 


31.206-16    Gains  and  lOMM  on 
diaposttion  or  hnpatrmant  of  depraclabta 
property  or  oltMr  caplM  aaaalB. 

n  if  »  *  * 

(g)  With  respect  to  long-Uved  tangible 
and  identifiable  intangible  assets  held 
for  use,  no  loss  shall  be  allowed  for  a 
write-down  from  carrying  value  to  fair 
value  as  a  result  of  impairments  caused 
by  events  or  changes  in  circumstances 
(e.g.,  enviroiunental  damage,  idle 
facilities  arising  bom  a  declining 
business  base,  etc.).  If  depreciable 
property  or  other  capital  assets  have 
been  written  down  from  carrying  value 
to  foir  value  due  to  impairments,  gains 
or  losses  upon  disposition  shall  be  the 
amounts  that  would  have  been  allowed 
had  the  assets  not  been  written  down. 

[FR  Doc.  96-32010  Filed  12-19-96;  8.45  am] 
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48  CFR  Part  31 

[FAC  90-^,  FAR  Caae  96-003,  Itam  Xq 

RIN9000^H36 

Federal  Acquisition  Regulation;  Local 
Government  Lobbying  Costs 

AGENOES:  Department  of  Defense  (DOD). 

General  Services  Administration  (GSA), 

and  National  Aeronautics  and  Space 

Administration  (NASA). 

ACTION:  Interim  rule  with  request  for 

comment. 

SUMMARY:  The  Qvilian  Agency 
Acquisition  Council  and  the  Defense 
Acquisition  Regulations  Council  have 
agreed  to  an  interim  rule  to  amend  the 
Federal  Acquisition  Regulation  (FAR)  to 
make  allowable  the  costs  of  lobbying 
activities  to  influence  local  legislation 


in  order  to  directly  reduce  contract  costs 
or  to  avoid  material  impairment  of  the 
contractor's  authorify  to  perform  the 
contract  This  regulatory  action  was  not 
subject  to  Office  of  Management  and 
Budget  review  under  Executive  Order 
12866,  dated  September  30. 1993,  and  is 
not  a  major  nile  under  5  U.S.C.  804. 
DATES:  Effective  Date:  December  20, 
1996. 

Comment  Date:  Comments  should  be 
submitted  to  the  FAR  Secretariat  at  the 
address  shown  below  on  or  before 
February  18.  1997  to  be  considered  in 
the  formulation  of  a  final  rule. 
ADDRESSES:  Interested  parties  should 
submit  written  comments  to:  General 
Services  Administration,  FAR 
Secretariat  (MVRS),  18th  *  F  Streets, 
NW,  Room  4035.  Attn:  Ms.  Beverly 
Fayson,  Washington.  DC  20405.  Please 
dte  FAC  90-43.  FAR  case  96-003.  in  all 
correspondence  related  to  this  case. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Jeremy  Olson  at  (202)  501-3221  in 
reference  to  this  FAR  case.  For  general 
information,  contact  the  FAR 
Secretariat,  Room  4035,  GS  Building, 
Washington,  DC  20405  (202)  501-4755. 
Please  cite  FAC  90-43,  FAR  case  96- 
003. 

SUPPLEMENTARY  MFORMATKMi 

A.  Background 

Sections  2101  and  2151  of  the  Federal 
Acquisition  Streamlining  Act  of  1994 
(Public  Law  103-355)  (FASA)  added  to 
the  lists  of  unallowable  costs  found  at 
10  U.S.C.  2324(e)(1)  and  41  U.S.C.  256. 
the  costs  of  lobbying  the  legislative  body 
of  a  political  subdivision  of  a  state  (i.e., 
local  lobbying).  As  a  result,  under  FAR 
Case  94-754  (60  FR  42659,  August  16, 
1995),  FAR  31.205-22(a)  (3)  and  (4) 
were  revised  to  make  unallowable  the 
costs  associated  with  any  attempt  to 
influence  local  legislation.  The 
paragraph  at  FAR  31.205-22(b)  contains 
a  list  of  activities  exempted  bom  the 
provisions  at  31.205-22(a).  Included  in 
the  exempted  activities  are  lobbying 
activities  to  influence  state  legislation  in 
order  to  directly  reduce  contract  costs, 
or  to  avoid  material  impairment  of  the 
contractor's  authority  to  perform  the 
contract.  This  interim  rule  amends  FAR 
31.205-22(b)(2)  to  treat  lobbying 
activities  to  influence  local  legislation 
in  a  manner  consistent  with  the 
treatment  of  lobbying  activities  to 
influence  state  legislation. 

B.  Regulatory  Flexibility  Act 

The  interim  rule  is  not  expected  to 
have  a  sig^ficant  economic  impact  on 
a  substantial  nimiber  of  small  entities 
within  the  meaning  of  the  Regulatory 
Flexibility  Act.  5  U.S.C.  601,  et  seq.. 
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because  most  contracts  awmrded  to 
small  entities  use  simplified  acquisition 
procedures  or  are  awarded  on  a 
competitive  fixed-price  basis  and  do  not 
require  application  of  the  FAR  cost 
principles.  An  Initial  Regulatory 
Flexibility  Analysis  has,  therefore,  not 
been  performed.  Comments  are  invited 
from  small  businesses  and  other 
interested  parties.  Comments  from  small 
entities  concerning  the  affected  FAR 
part  also  will  be  considered  in 
accordance  with  5  U.S.C  610.  Such 
comments  must  be  submitted  separately 
and  dte  5  U.S.C  601,  et  seq.,  (FAR  case 
96-003),  in  correspondence. 

C  Paperwork  Reductkin  Act 

The  Paperworic  Reduction  Act  does 
not  apply  because  the  changes  to  the 
FAR  do  not  impose  recordkeeping  or 
information  collection  requirements,  or 
collections  of  information  from  offerors, 
contractors,  or  members  of  the  public 
which  require  the  approval  of  the  Office 
of  Management  and  Budget  under  44 
U.S.C.  3501,  et  seq. 

D.  Determination  To  Issue  an  Interim 
Rule 

A  determination  has  been  made  under 
the  authority  of  the  Secretary  of  Defense 
(DOD),  the  Administrator  of  General 
Services  (GSA),  and  the  Administrator 
of  the  National  Aeronautics  and  Space 
Administration  (NASA)  that  urgent  and 
compelling  reasons  exist  to  promulgate 
this  interim  rule  without  prior 
opportiinity  for  public  comment.  This 
action  is  necessary  to  fully  implement 
Sections  2101  and  2151  of  the  Federal 
Acquisition  Streamlining  Act  of  1994 
with  regard  to  the  allowabifity  of    ° , 
lobbying  costs  to  influence  local 
legislation.  However,  pursuant  to  Pub. 
L.  98-577  and  FAR  1.501,  public 
comments  received  in  response  to  this 
interim  rule  will  be  considered  in  the 
formulation  of  the  final  rule. 

List  of  Sab|ect8  in  48  CFR  Part  31: 

Government  procurement 

Dated:  December  11, 1996. 
Edward  C  Loeb, 
Director.  Federal  Acquisition  Policy  Division. 

Therefore,  48  CFR  Part  31  is  amended 
as  set  forth  below: 

PART  31-CONTRACT  COST 
PRINCiPLES  AND  PROCEDURES 

1.  The  authority  citation  for  48  CFR 
Part  31  continues  to  read  as  follows: 

AodMrity:  40  U.S.a  486(c):  10  U.S.C 
chapter  137;  and  42  U.S.C  2473fc). 

2.  Section  31.205-22(bK2)  is  revised 
to  read  as  follows: 


(2)  Any  lobbying  made  unallowable 
by  paragraph  (a)(3)  of  this  subsection  to 
influence  state  or  local  legislation  in 
order  to  directly  reduce  contract  cost,  or 
to  avoid  material  impairment  of  the 
contractor's  authority  to  perform  the 
contract. 
*        •        «        •        * 

(PR  Doc.  96-32011  Filed  12-19-96;  8:4S  am] 
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31^2»-22    Lobbyin»«nd  pomtcal  acttvtly       B.  RaguUtory  Flexibility  Act 

The  Department  of  Defense,  the 
General  Services  Administration,  and 
the  National  Aeronautics  and  Space 
Administration  certify  that  this  final 
rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
munber  of  small  entities  within  the 
meaning  of  the  Regulatory  FlexibiUty 
Act,  5  U.S.C.  601,  et  seq.,  because 
elimination  of  the  mandatory  flowdown 
requirements  from  the  amended  FAR 
clauses  does  not  eliminate  the  abiUty  of 
prime  contractors  and  subcontractors  to 
agree  to  similar  clauses  in  appropriate 
circumstances. 

C  Paperwoiic  Reduction  Act 

llie  Paperwork  Reduction  Act  does 
not  apply  because  the  changes  to  the 
FAR  do  not  impose  any  new 
recordkeeping  or  information  collection 
requirements,  or  collections  of 
information  from  offerors,  contractors, 
or  members  of  the  public  which  require 
the  approval  of  the  Office  of 
Management  and  Budget  under  44 
U.S.C  3501,  et  seq. 

List  of  Sab|ects  in  48  CFR  Parts  46  and 
52 

Government  prociirement. 

Dated:  December  11, 1996. 
Edward  C  Loeb, 
Director,  Federal  Acquisition  Policy  Division. 

Therefore,  48  CFR  Parts  46  and  52  are 
amended  as  set  forth  below: 

1.  The  authority  citation  for  48  CFR 
Parts  46  and  52  continues  to  read  as 
follows: 

Antfaoriiy:  40  U.S.C  486(c):  10  U.S.C 
chapter  137;  and  42  U.S.C  2473(c). 

PART  46— QUAUTY  ASSURANCE 

48J06    [Removed] 

2.  Section  46.806  is  removed. 

PART  52— SOUCITATION  PROVISIONS 
AND  CONTRACT  CLAUSES 

S2^&<26    [Amended] 

3.  Section  52.215-26  is  amended  by 
revising  the  clause  date  to  read  "(FEB 
1997)",  and  by  removing  paragraph  (d). 

4.  Section  52.216-5  is  amended  by 
revising  the  introductory  paragraph,  the 
clause  date,  and  paragraph  (i)  to  read  as 
follows: 

S2^S-6    Price  nedelsnnlnstlon— 
Prospective. 

As  prescribed  in  16.205-4,  insert  the 
following  clause: 

PRICE  REDETERMINATION— flROSPECnVB 
(FEB  1997) 


4aCFRParts46afMJS2 

[FAC  90-43;  FAR  Cass  92-035;  Itsm  Xl] 

RiN  9000nAQ7« 

Federal  Acquisition  Regulation;  Ctauae 
Flowdown 

AQENaES:  Department  of  Defense  (IX»), 
General  Services  Administration  (GSA). 
and  National  Aeronautics  and  Space 
Administration  (NASA). 
ACTION:  Final  rule. 

SUMMARY:  The  Qvilian  Agency 
Acquisition  Coimcil  and  the  Defense 
Acquisition  Regulations  Coimcil  have 
agreed  to  a  find  rule  to  amend  the 
Federal  Acquisition  Regulation  (FAR)  to 
reduce  the  number  of  contract  clauses 
requiring  flowdown  to  subcontractors. 
This  regulatory  action  was  not  subject  to 
Office  of  Management  and  Budget 
review  imder  Executive  Order  12866, 
dated  September  30, 1993,  and  is  not  a 
major  rule  luider  5  U.S.C.  804. 
EFFECTIVE  DATE:  February  18. 1997. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Jeremy  Olson  at  (202)  501-3221  in 
reference  to  this  FAR  case.  For  general 
information,  contact  the  FAR 
Secretariat,  Room  4035,  GS  Building, 
Washington.  DC  20405  (202)  501-4755. 
Please  cite  FAC  90-43,  FAR  case  92- 
035. 

SUPPLEMENTARY  INFORMATION: 

A.  Bsdcground 

The  Councils  conducted  an  extensive 
review  of  all  FAR  clauses  requiring 
flowdown  to  subcontractors  in  an  effort 
to  eliminate  any  unnecessary  flowdown 
requirements.  This  final  rule  eliminates 
the  requirement  for  flowdown  of  the 
clauses  at  FAR  52.215-26,  52.216-5, 
52.216-6.  52.21&-16,  52.216-17. 
52.222-1,  52.23&-21,  52.244-2.  52.246- 
23.  52.246-24,  and  52.246-25. 

A  proposed  rule  was  published  in  the 
Federal  Rfegister  on  December  27, 1995, 
at  60  FR  67024.  Three  sources  submitted 
public  comments.  All  comments  were 
considered  in' developing  the  final  rule. 
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(1)  SuAcontracts.  No  subcontract  placed 
under  thii  contract  may  provide  for  ptayment 
on  a  cost-plus-a-percentage-of-cost  basis. 


(End  of  clause) 

5.  Section  52.216-6  is  amended  by 
revising  the  clause  date  and  paragrapb 
(h)  to  read  as  follows: 

52^16-6    Price  Radetormination— 


PRICE  REDETERMINATION— 
RETROACnVK  (FEB  1997) 

•  •         •         *         • 

(h)  Subcontracts.  No  subcontract  placed 
under  this  contract  may  provide  for  payment 
on  a  co8t-plus-a-percent£^e-of-co8t  basis. 

•  •         •         •         • 

(End  of  clause) 

6.  Section  52.216-16  is  amended  by 
revising  the  introductory  paragraph,  the 
clause  date,  and  paragraph  (h)  to  read  as 
follows: 

S2^»-ie    Incentive  Price  Revision— nnn 
Target 

As  prescribed  in  16.405(a),  insert  the 
following  clatise: 
INCENTIVE  PRICE  REVISION— FIRM 
TARGET  (FEB  1997) 

•  *         *         •         * 

(h)  Subcontracts.  No  subcontract  placed 
under  this  contract  may  provide  for  payment 
on  a  cost-plus-a-peicentage-of-cost  basis. 

•  •         •         •         • 

(&id  of  clause) 

•  •         *         *         * 

7.  Section  52.216-17  is  amended  by 
revising  the  introductory  paragraph,  the 
clause  date,  and  paragraph  (j)  to  read  as 
follows: 

52^6-17    incentive  Price  Revision— 
Successive  Targets. 

As  prescribed  in  16.405(b).  insert  the 
following  clause: 

INCENTIVE  PRICE  REVISION— SUCCESSIVE 
TARCTTS  (FEB  1997) 

•  •         *         *         • 

(j)  Subcontracts.  No  subcontract  placed 
under  this  contract  may  provide  for  payment 
on  a  cott-plus-a-percentage-of-cost  basis. 

***** 

(End  of  clause) 

***** 

8.  Section  52.222-1  is  amended  by 
revising  the  intrtxiuctory  paragraph  and 
the  clause  date;  by  removing  the 
paragraph  designation  "(a)";  and  by 
removing  paragraph  (b).  llie  revised  text 
reads  as  follows: 

52.222-1    Notice  to  the  Government  of 
Labor  Disputes. 

As  prescribed  in  22.103-5(a),  insert 
the  following  clause: 


NOnCB  TO  THE  GOVERNMENT  OF  LABOR 
DISPUTES  (FEB  1997)    .  •   '. 

*  •  •  *  ■  *■■  A."  '  "'      '- 

(End  of  clause)  ' '.      >' 

S2.23S-21    [Amended] 

9.  Section  52.236-21  is  amended  by 
revising  the  clause  date  to  read  "(FEB 
1997)".  and  by  removing  paragraph  (h). 

52.244-2    [Amended]''    * 

10.  Section  52.244-2  is  amended  by 
revising  the  clause  date  to  read  "(FEB 
1997)",  by  removing  paragraph  (i);  and 
by  redesignating  paragraphs  (j)  and  (k) 
as  (i)  and  (j),  respectively. 

52.246-23    [Amended] 

11.  Secticm  52.246-23  is  amended  by 
revising  the  clause  date  to  read  "(FEB 
1997)",  and  by  removing  paragraph  (d). 

52.246-24    [Amended] 

12.  Section  52.246-24  is  amended  by 
revising  the  clause  date  to  read  "(FEB 
1997)",  and  by  removing  paragraphs  (i) 
and  (g). 

52.246-25    [Amended] 

13.  Section  52.246-25  is  amended  by 
revising  the  clause  date  to  read  "(FEB 
1997)",  and  by  removing  paragraph  (d). 

[FR  Doc.  96-32012  Filed  12-19-96;  8:45  am] 
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48CFRPart53 

[FAC  90^43;  FAR  Cass  95-^10;  Itsffl  XHI] 

RIN  9000-AH36 

Federal  Acquisition  Regulation; 
Collection  of  FASA-Reiated 
Information  Within  the  Federal 
Procurement  Data  System    . 

AQENCtES:  Department  of  Defense  (DOD), 
General  Services  Administration  (GSA), 
and  National  Aeronautics  and  Space 
Administration  (NASA). 
ACTION:  Final  rule. 

SUMMARY:  The  Qvilian  Agency 
Acquisition  Council  and  the  Defense 
Acquisition  Regulations  Council  have 
agreed  on  a  final  rule  to  amend  the 
Federal  Acquisition  Regulation  (FAR)  to 
change  the  Standard  Form  279,  Federal 
Procurement  Data  System  (FPDS)— 
Individual  Contract  Action  Report,  and 
Standard  Form  281,  Federal 
Procurement  Data  System  (FPDS) — 
Summary  Contract  Action  Report 
($25,000  or  Less),  to  incorporate  new 
information  categories  required  by  the 
Federal  Acquisition  Streamlining  Act  of 
1994.  This  regulatory  action  was  not 
subject  to  Office  of  Management  and 
Budget  review  under  Executive  Ordw 


12866,  dated  September  30, 1993,  and  is 
not  a  major  rule  imder  5  U.S.C.  804. 
EFFECTIVE  DATE:  December  20, 1996.. 
FOR  FURTHER  MFORMATION  CONTACT:  Ms. 
Linda  Klein  at  (202)  501-3775  in 
reference  to  this  FAR  case.  For  general 
information,  contact  the  FAR 
Secretariat,  Room  4035,  CS  Building, 
Washington,  DC  20405  (202)  501-4755. 
Please  dte  FAC  90-43,  FAR  case  95- 
310. 

SUPPLEMENTARY  INFORMATKM: 

A.  Background 

FASA  added  several  new  categories  of 
information  which  agencies  must  be 
able  to  access  from  a  computer  file.  The 
SF  27^,  Federal  Prociuement  Data 
System  (FPDS) — Individual  Contract 
Action  Report,  and  the  SF  281,  Federal 
Procurement  Data  System  (FPDS) — 
Stunmary  Contract  Action  Report 
($25,000  or  Less),  are  used  to  collect 
that  information  and  transmit  it  to  the 
appropriate  agency  information 
management  system.  The  forms  are 
being  amended  to  reflect  the  new 
information  requirements  and  make 
minor  administiative  corrections. 

B.  Regulatory  Flexibility  Act 

The  final  rule  does  not  constitute  a 
significant  FAR  revision  within  the 
meaning  of  FAR  1.501  and  Public  Law 
98-577.  and  publication  for  public 
comments  is  not  required.  Therefore, 
the  Regulatory  Flexibility  Act  does  not 
apply.  However,  comments  from  small 
.  entities  concerning  the  afi^ected  FAR 
part  will  be  considered  in  accordance 
with  5  U.S.C.  610.  Such  comments  must 
be  submitted  separately  and  cite  5 
U.S.C.  601,  et  seq.  (FAC  90-43.  FAR 
case  95-310),  in  correspondence. 

C  Paperwork  Reduction  Act 

The  Paperwork  Reduction  Act  does 
not  apply  because  the  changes  to  the 
FAR  do  not  impose  recordkeeping  or 
information  collection  reqtiirements,  or 
collections  of  information  from  offerore, 
contractors,  or  members  of  the  public 
which  require  the  approval  of  the  Office 
of  Management  and  Budget  under  44 
U.S.C.  3501,  et  seq. 

List  of  Subjects  in  48  CFR  Part  53 

Government  procurement. 

Dated:  December  11, 1996. 
Edward  CLo^ 
Director,  Federal  Acquisition  Policy  Division. 

Therefore,  48  CFR  Part  53  is  amended 
as  set  forth  below: 

PART53-FORMS 

1.  The  authority  citation  for  48  CFR 
Part  53  continues  to  read  as  follows: 
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AodMrttjr:  40  U.S.C  486(c):  10  U.S.C 
chapter  137;  and  42  U.&C  2473(c). 

53.204-2    [Aimndwa 

2.  Section  53.204-2  is  amended  in 
paragraphs  (a)  and  (b)  by  revising 


"(REV.  10/89)"  and  "(REV.  10/88)"  to         53.301-279    8F  279,  Federal  Proeuremwrt 
read  "(REV.  5/96)".  Date  SysiMn  (FPOS)    IndMduel  Contract 

3.  In  53.301-279.  Standard  Fonn  279.     Action  Report 
Federal  Procuiement  Data  System 
(FPDS)— Individual  Contract  Action 
Report,  is  revised  to  read  as  follows: 


»      1  ,■ 
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4.  In  S3.301-281.  Standud  farm  281.  P«i«>l  PMKunoMBt  Dita  Syrtam  (FPDS)— SumoMiy  Centnct  Action  Rapoft 
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48  CFR  Parts  1. 4. 12. 19, 31. 46  and 
52 


(FAC«M3;ltamXIV] 

Federal  Acquisition  Regulation; 
Tedinicai  Amendments 

AGENCC8:  Department  of  Defense  (DOD). 
General  Services  Administration  (GSA), 
and  National  Aeronautics  and  Space 
Administration  (NASA). 

ACTION:  Technical  amendments. 

SUMMARY:  This  document  is  being 
issued  in  order  to  update  the  list  of 
OfBce  of  Management  and  Budget 
approvals  imder  the  Paperwork 
Risduction  Act  which  resiilted  from 
recent  changes  to  the  Federal 
Acquisition  Regulation  (FAR),  and  to 
correct  typographical  errors,  FAR 
citations  and  clause  dates. 

EFFECTIVE  DATE:  December  20, 1996. 

FOR  FURTHER  INFORMATION  CONTACT:  The 
FAR  Secretariat,  Room  4035,  OS 
Building,  Washington,  DC  20405  (202) 
501-4755.  Please  cite  FAC  90-43, 
Technical  Amendments. 

List  of  Sab|ects  in  48  CFR  parts  1, 4, 12, 
19.  31. 46  and  52 

Government  procurement. 

Dated:  December  11, 1996. 
Edward  C  Loeb, 
Director,  Federal  Acquisition  Policy  Division. 

48  CFR  Parts  1,  4, 12. 19,  22,  31,  46, 
and  52  are  amended  as  set  forth  below: 

1.  The  authority  citation  for  48  CFR 
Parts  1,  4. 12, 19,  22,  31,  46,  and  52 
continues  to  read  as  follows: 

Authority:  40  U.S.C  486(c);  10  U.S.C 
chapter  137;  and  42  U.S.C  2473(c). 

PART  1— FEDERAL  ACQUISITION 
REGULATION 

1.106    [Corractad] 

2.  Section  1.106  is  amended  imder  the 
"FAR  segment"  and  "OMB  control  No." 
headings  following  the  introductory  text 
by  removing  "22.15"  and  "9000-0127", 
and  "All  other  requirements"  and 
"9000-0063",  respectively,  and  revising 
the  entry  "42.203"  to  read  "43.205(f)". 

PART  4— ADMINISTRATIVE  MATTERS 
4.803    [Corractad] 

3.  Section  4.803(a)(ll)  is  amended  by 
revising  the  word  "representatives"  to 
read  "representations". 


PART  12— ACQUISmON  OF        L - 
COMMERCIAL  ITEMS 

12.301. 12.302.  and  12.303    [Conreetad] 

4.  Section  12.301  is  amended  in 
paragraphs  (b)(1)  and  (b)(3),  section 

12.302  is  amended  in  the  second 
sentence  of  paragraph  (d),  and  section 

12.303  is  amended  in  paragraphs  (c)(1) 
and  (e)(1)  by  revising  "Block  26"  to  read 
"Block  27a". 

PART  19— SMALL  BUSINESS 
PROGRAMS 

19J02-1    [Corractad] 

5.  Section  19.502-1  is  amended  in  the 
introductory  text  by  removing  "Using 
the  order  of  precedence  in  19.504.  the" 
and  inserting  "The"  in  its  place. 

19.506    [Corractwq 

6.  Section  19.508  is  amended  in  the 
first  sentence  of  paragraphs  (c)  and  (d) 
by  removing  "(see  19.504(a)(2))"  and 
"(see  19.504(a)(4))",  respectively.    . 

PART  31— CONTRACT  COST 
PRINCIPLES  AND  PROCEDURES 

31.206-6    [CorractMl] 

7.  Section  31.205-6  is  amended  in  the 
second  sentence  of  paragraph  (g)(1)  by 
revising  the  citation  "paragraph  ())(6) 
below"  to  read  "paragraph  (j)(7)". 

PART  46— QUALITY  ASSURANCE 
46.806    [Convcted] 

PART  52— SOUCITATION  PROVISIONS 
AND  CONTRACT  CLAUSES 

52.208-9    [Corractad] 

8.-9.  Section  52.208-9  is  amended  in 
the  fourth  sentence  of  paragraph  (c)  of 
the  clause  by  revising  the  word 
"contract"  to  read  "contact". 

52.211-4    [Corractad] 

10.  Section  52.211-4  is  amended  in 
the  introductory  text  by  revising 
"11.203(d)"  to  read  "11.204(d)". 

52.211-6    [Corractad] 

11.  Section  52.211-5  is  amended  in 
the  introductory  text  by  revising 
"11.203(e)"  to  read  "11.302(a)". 

52.211-6    [Corractad] 

12.  Section  52.211-6  is  amended  in 
the  introductory  text  by  revising 
"11.203(f)"  to  read  "11.302(b)". 

52.211-7    [Corractad] 

13.  Section  52.211-7  is  amended  in 
the  introductory  text  by  revising 
"11.203(g)"  to  read  "11.302(c)". 

52.211-13    [Corrected] 

14.  Section  52.211-13  is  amended  by 
revising  the  introductory  text  to  read 


"As  prescribed  in  11.504(c),  insert  the 
following  clause:". 

52.228-14    [Corractad) 

15.  Section  52.228-14  is  amended  in 
item  5  of  paragraphs  (e)  and  (f)  by 
revising  "1983  Revision"  to  read  "1993 
Revision"  and  "Publication  No.  400"  to 
read  "Publication  No.  500". 

|FR  Doc.  96-32014  Filed  12-19-96;  8:45  am] 
aajJNQ  CODE  I 
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Federal  Acquisition  Regulation;  Small 
Entity  Compliance  Guide 

AQENOES:  Department  of  Defense  (DOD). 
General  Services  Administration  (GSA). 
and  National  Aeronautics  and  Space 
Administration  (NASA). 

ACTION:  Notice. 

SUMMARY:  This  document  is  issued 
under  the  joint  authority  of  the 
Secretary  of  Defense,  the  Administrator 
of  General  Services  and  the 
Administrator  for  the  National 
Aeronautics  and  Space  Administration 
as  the  Federal  Acquisition  Regulation 
(FAR)  Council.  This  Small  Entity 
Compliance  Guide  has  been  prepared  in 
accordance  with  Section  212  of  the 
Small  Business  Regulatory  Enforcement 
Fairness  Act  of  1996  (Public  Law  104- 
121).  It  consists  of  a  siunmary  of  the 
rules  appearing  in  Federal  Acquisition 
Circular  (FAC)  90-43  which  amends  the 
FAR.  Further  information  regarding 
these  rules  may  be  obtained  by  referring 
to  FAC  90-43  which  precedes  this 
notice.  This  document  may  bfe  obtained 
&om  the  Internet  at  http://www.gsa.gov/ 
far/SECG. 

FOR  FURTHER  INFORMATION  CONTACT: 
Beverly  Fayson,  FAR  Secretariat,  (202) 
501-4755. 

Item  I— FASA  and  the  Walsh-Healey 
Public  Contracts  Act  (FAR  Case  96-601) 

This  interim  rule  amends  the  Federal 
Acquisition  Regulation  (FAR)  to 
eliminate  the  requirement  that  covered 
contractors  imder  the  Walsh-Healey 
Public  Contracts  Act  must  be  either  the 
manufactiuer  of  or  a  regular  dealer  in 
the  materials,  supplies,  articles,  or 
equipment  to  be  manufactured  or  used 
in  the  performance  of  the  contract. 
Section  7201  of  the  Federal  Acquisition 
Streamlining  Act  of  1994  (Public  Law 
103-355)  amended  the  Walsh-Healey 
Public  Contracts  Act  to  repeal  the 
"manufacturer"  or  "regular  dealer" 
requirement. 
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Item  n — ^Individual  and  Oaas 
Deviations  (FAR  Case  9ft-004) 

This  final  rule  amends  the  FAR  to 
eliminate  the  requirements  for  all 
agencies  to  submit  copies  of  approved 
individual  deviations  to  the  FAR 
Secretariat  and  for  DOD  and  NASA  to 
submit  copies  of  approved  class 
deviations  to  the  FAR  Secretariat. 

Item  m— Use  of  Data  Universal  - 
Numbering  System  as  Primary 
Contractor  Identification  (FAR  Case  95- 
307) 

This  interim  rule  amends  the  FAR  by 
adding  a  new  solicitation  provision  at 
52.204-6.  and  revising  Standard  Forms 
294  and  295  to  replace  the  Contractor 
Establishment  Code  Mrith  the  Data 
UnivOTsal  Numbering  System  number  as 
the  means  of  identifying  contractors  in 
the  Federal  Procurement  Data  System. 

Iton  IV — ^Inapplicability  (tf  Cost 
Accounting  ^andards  to  Contracts  and 
Subcontracts  fin*  CtMnmercial  Items 
(FAR  Case  06-310) 

This  final  rule  amends  FAR  Part  12  to 
implement  Section  4205  of  the  Clinger- 
Cohen  Act  of  1996  (Public  Law  104- 
106)  (formerly  the  Federal  Acquisition 
Reform  Act  (FARA)).  Section  4205 
amends  41  U.S.C.  422(f)  to  provide  that 
the  statutory  requirement  for  mandatory 
use  of  Cost  Accounting  Standards  (CAS) 
need  not  apply  to  contracts  or 
subcontracts  for  the  acquisition  of 
commercial  items.  While  CAS  generally 
will  not  apply  to  acquisitions  of 
commercial  items,  CAS  requirements 
may  be  invoked  as  a  matter  of  policy  by 
the  CAS  Board,  pursuant  to  the 
authority  provided  in  41  U.S.C  422. 

Itmn  V — Allowable  Cost  and  Payment 
Clause  (FAR  Case  93-024) 

This  final  rule  amends  the  FAR  to 
clarify  that  reimbursement  of 
subcontract  costs  under  cost-type 
contracts  generally  will  not  be  made  to 
a  large  business  contractor  until  the 


contractor  has  made  payment  to  the 
subcontractor. 

Item  Vl-^kfentor  Protege  Program  (FAR 
Case  93-308) 

The  interim  rule  published  as  Item  X 
of  FAC  90-37  is  finalized  with  minor 
clarifying  changes.  The  rule  permits  a 
mentor  firm  under  the  £)OD  Pilot 
Mentor-Protege  Program  to  be  granted 
credit  toward  subcontracting  goals  for 
certain  costs  incvured  in  providing 
developmental  assistance  to  its  protege 
firms,  and  to  award  subcontracts  on  a 
noncompetitive  basis  to  its  protege 
firms. 

Item  VH — Minority  Small  Business  and 
Capital  Ownership  (FAR  Case  95-028) 

This  interim  rule  amends  the  FAR  to 
reflect  revisions  to  the  Small  Business 
Administration's  regulations  at  13  CFR 
Parts  121  and  124,  which  address  the 
Minority  Small  Business  and  Capital 
Ownership  Development  Program.  The 
rule  clarifies  eligibility  and  procediiral 
requirements  for  procurements  under 
the  8(a)  Program. 

Item  Vm — ^Extension  of  Small  Business 
Competitiveneas  Demonstration 
Program  (FAR  Case  96-328) 

This  final  rule  amends  the  FAR  to 
implement  Section  108,  Title  I 
(Amendments  to  Small  Business  i 

Administration  Act).  Section  108 
extends  the  Small  Business 
Competitiveness  Demonstration 
Program  (15  U.S.C.  644  note)  until 
September  30, 1997. 

Item  DC— Morale,  Health.  Welfare 
Costs/Contractor  Overhead  Certification 
(FAR  Case  92-613) 

This  final  rule  amends  the  cost 
principle  at  FAR  31.205-1,  Public 
Relations  and  Advertising  Costs,  by 
removing  from  paragraph  (f)(5]  the 
parenthetical  reference  to  other  cost 
principles  to  eliminate  any  confusion  as 
to  which  cost  principle  governs. 


hem  X-^mpaiiment  of  Long-LiTed 
Aaaeti  (FAR  Case  03-003) 

This  final  rule  amends  the  FAR  to 
clarify  the  cost  allowabiUty  rules 
concerning  the  recognition  of  losses 
when  carrying  values  of  impaired  assets 
are  written  down  tot  finanHal  reputing 
purposes. 

Item  XI — Local  Government  Lobbying 
Cocts  (FAR  Caee  96-003) 

This  interim  rule  amends  the  FAR  to 
make  allowable  the  costs  of  lobbying 
activities  to  influence  local  legislation 
in  order  to  directly  reduce  contract  costs 
or  to  avoid  material  impairment  of  the 
contractor's  authority  to  perform  the 
contract. 

Item  Xn— Clause  Flowdown  (FAR  Case 
92-035) 

This  final  rule  amends  the  FAR  by 
eliminating  requirements  for  prime 
contractors  to  flow  down  clause 
provisions  to  their  subcontractors  or 
suppliers  fittm  FAR  clauses  52.215-26, 
52.216-5.  52.216-6,  52.216-16,  52.216- 
17,  52.222-1,  52.236-21,  52.244-2(i). 
52.246-23,  52.246-24,  and  52.246-25. 

Item  Xm— Collection  of  FASA-Related 
Information  Within  the  Federal 
Procurement  Data  System  (FAR  Case 
95-310) 

This  final  rule  amends  the  FAR  to 
change  the  Standard  Form  279,  Federal 
Procurement  Data  System  (FPDS) — 
Individual  Contract  Action  Report,  and 
Standard  Form  281,  Federal 
Procurement  Data  System  (FPDS) — 
Summary  Contract  Action  Report 
(S25,OO0  or  Less),  to  incorporate  new 
information  categories  required  by  the 
Federal  Acquisition  Streamlining  Act  of 
1994. 

Dated:  December  11. 1996. 
Edward  C  Loeb. 

Director,  Federal  Acquisition  Policy  Division. 
(FR  Doc.  96-31999  Filed  12-19-96;  8:45  am] 
m  nftq  coof  I 


Friday 

December  20,  1996 


Part  IV 


Department  of 
Commerce 

Economic  Development  Administration 

Economic  Development  Assistance 
Programs;  Avaiiabllity  of  Funds;  Notice 


67434 


Federal  Kegistn    /    Vol.  61.  No.  246    /    Friday.  December  20.  1996    /    Notices 


DEPARTMENT  OF  COMMERCE 

EconofiHC  Devewpinent 
Administration 

POGtot  No.  95O3O2O66-6353-0«l 

RtNOeiO-ZAOS 

Economic  Development  Assistance 
Programs— Availability  of  Funds 

AQENCY:  Economic  Development 
Administration  (EDA),  Department  of 
Commerce  (DoC). 

action:  Notice. 

SUMMARY:  The  Economic  Development 
Administration  (EDA)  announces  its 
policies  and  application  procedures 
during  fiscal  year  1997  to  support 
projects  designed  to  alleviate  conditions 
of  substantial  and  persistent 
unemployment  and  imderemployment 
in  economically-distressed  areas  and 
regions  of  the  Nation,  to  address 
economic  dislocations  resulting  from 
sudden  and  severe  job  losses,  and  to 
administer  the  Agency's  programs. 
DATES:  This  annoimcement  is  effective 
for  applications  considered  for  fiscal 
year  1997.  Unless  othenvise  noted 
below,  applications  are  accepted  on  a 
continuous  basis  and  vsrill  be  processed 
as  funds  are  available.  Normally,  two 
months  are  required  for  a  final  decision 
after  the  receipt  of  a  completed 
application  that  meets  all  EDA 
requirements. 

ADDRESSES:  Interested  parties  should 
contact  the  EDA  office  in  their  area,  or 
in  Washington,  D.C..  as  appropriate  (see 
Section  XII). 

FOR  FURTHER  INFORMATION  CONTACT:  See 

information  in  Section  Xn  for  the  EDA 
regional  office  and  Economic 
Development  Representative,  or  for 
programs  handled  out  of  Washington. 
D.C.  as  appropriate. 

8UPPt.EMENTARY  INFORMATION: 

I.  General  Policies 

In  light  of  its  limited  resources  and 
the  demonstrated  widespread  need  for 
economic  development,  EDA 
encourages  only  project  proposals 
having  the  greatest  potential  to  benefit 
areas  experiencing  or  threatened  with 
substantial  economic  distress.  EDA  will 
focus  its  scarce  financial  resources  on 
commimities  most  in  distress.  Distress 
may  exist  in  a  variety  of  forms, 
including  high  levels  of  unemployment, 
low  income  levels,  large  concentrations 
of  low  inoHne  famihes.  significant 
decline  in  per  capita  employment, 
substantial  loss  of  population  because  of 
the  lack  of  employment  opportimities, 
large  numbers  (or  high  rates)  of  business 


failures,  sudden  major  layoffs  or  plant 
closures,  and/or  reduced  tax  bases. 

Potential  applicants  are  responsible 
for  demonstrating  to  EDA.  through  the 
provision  of  statistics  and  other 
appropriate  information,  the  natiire  and 
level  of  the  distress  their  project  efforts 
are  intended  to  alleviate.  In  the  ^sence 
of  evidence  of  high  levels  of  distress, 
EDA  funding  is  imlikely. 

In  FY  1997,£DA's  strategic  funding 
priorities  are  a  continuation  of  the 
general  goals  in  place  over  the  past  four 
fiscal  years,  refined  to  reflect  the 
priorities  of  the  U.S.  Department  of 
Commerce.  Unless  otherwise  noted 
below,  the  funding  priorities,  as  listed 
below,  will  be  applied  by  the  Selecting 
Official  (depending  upon  the  program, 
either  the  Regional  Director  or  Assistant 
Secretary)  after  completion  of  a  review 
based  upon  evaluation  criteria  described 
in  EDA's  regulations  at  13  CFR  Chapter 
m.  During  FY  1997,  EDA  is  interested 
in  receiving  projects  which  support  the 
priorities  of  the  U.S.  Department  of 
.  Commerce,  including; 

•  Export  promotion; 

•  The  commercialization  and 
deployment  of  technology;  particiilarly 
information  technology  and 
telecommunications,  and  efforts  that 
support  technology  transfer,  application 
and  deployment  for  community 
economic  development; 

•  Sustainable  development  which 
will  provide  long-term  economic 
development  benefits,  including 
responses  to  economic  dislocation 
caused  by  national  environmental 
policies  (hazardous  waste  clean-up, 
etc.);  also  considered  a  priority  are 
projects  involving  reuse  of 
"brownfields,"  especially  pilot  projects 
selected  under  the  Environmental 
Protection  Agency's  "Brownfields 
Economic  Redevelopment  Initiative" 
program;  also  considered  priority  are 
projects  involving  eco-industrial  parks, 
which  have  been  broadly  defined  by  the 
President's  Council  on  Sustainable 
Development,  as  a  community  of 
businesses  that  cooperate  with  each 
other  and  with  the  local  community  to 
efficiently  share  resources  (information, 
materials,  water,  energy,  infrastructure 
and  natural  habitat),  leading  to 
economic  gains,  gains  in  environmental 
quality,  and  equitable  enhancement  of 
human  resources  for  the  business  and 
local  community; 

•  Entrepreneurial  development, 
especially  local  capacity  building,  and 
including  small  business  incubators  and 
community  financial  intermediaries 
(e.g.,  revolving  loan  funds); 

•  Economic  adjustment,  especially  in 
response  to  base  and  Federal  laboratory 
closiues  and  downsizing,  defense 


industry  downsizing,  and  post-disaster, 
long-term  economic  recovery; 

•  Infi^structure  and  development 
facilities  located  in  federally-authorized 
and  designated  rural  and  urban 
Enterprise  Communities  and 
Empowerment  Zones  and  state 
enterprise  zones; 

•  Projects  that  demonstrate 
iimovative  approaches  to  economic 
development;  and/or 

•  Projects  that  support  locally-created 
partnerships  that  focus  on  regional 
solutions  for  economic  development 
will  be  given  priority  over  proposals 
that  are  more  limited  in  scope.  For 
example,  projects  that  evidence 
collaboration  in  fostering  an  increase  in 
regional  (multi-county  and/or  multi- 
state)  productivity  and  growth  will  be 
considered  to  the  extent  that  such 
projects  demonstrate  a  substantial 
benefit  to  economically-distressed  areas 
of  the  region. 

n.  Other  Information  and  Requirements 

•  See  EDA's  regulations  at  13  CFR 
Chapter  m. 

•  Additional  information  and 
requirements  are  as  follows: 

No  award  of  Federal  funds  will  be 
made  to  an  applicant  who  has  an 
outstanding  delinquent  Federal  debt 
imtil  either: 

1.  The  delinquent  account  is  paid  in 
fiill: 

2.  A  negotiated  repayment  schedule  is 
established  and  at  least  one  payment  is 
received;  or 

3.  Other  arrangements  satisfactory  to 
DoC  are  made. 

Unsatisfactory  performance  under 
prior  Federal  awa^s  may  result  in  an  ' 
application  not  being  considered  for 
funding. 

Applicants  should  be  aware  that  a 
false  statement  on  the  application  is 
grounds  for  denial  of  the  application  or 
termination  of  the  grant  award  and 
grounds  for  possible  pimishment  by  a 
fine  or  imprisonment  as  provided  in  18 
U.S.C.  1001. 

Applicants  are  hereby  notified  that 
any  equipment  or  products  authorized 
to  be  purchased  with  funding  provided 
under  this  program  must  be  American- 
made  to  the  maximum  extent  feasible. 

Notwithstanding  any  other  provisions 
of  law,  no  p>er8on  is  required  to  respond 
to,  nor  shall  a  person  be  subject  to  a 
penalty  for  failure  to  comply  with  a 
collection  of  information  si^ject  to  the 
requirements'  of  the  Paperwork 
Reduction  Act  (PRA)  unless  that 
collection  of  information  displays  a 
currently  valid  Office  of  Management 
and  Bucket  (OMB)  control  number.  This 
notice  involves  a  collection  of 
information  requirement  subject  to  the 
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provisions  of  the  PRA  and  has  been 
approved  by  OMB  under  Control 
Number  0610-0094. 

AppUcants  seeking  an  early  start,  i.e. 
to  begin  a  project  before  EDA  approval, 
must  obtain  a  letter  from  EDA  allowing 
such  early  start,  Such  approval  may  be 
given  wiUi  the  imderstanding  that  an 
early  start  does  not  constitute  project 
approval.  AppUcants  should  be  aware 
that  if  they  incur  any  costs  prior  to  an 
award  being  made  they  do  so  solely  at 
their  own  risk  of  not  being  reimbursed 
by  the  Government.  Notwithstanding 
any  verbal  or  written  assurance  that  may 
have  been  received,  there  is  no 
obligation  on  the  part  of  DoC  to  cover 
preaward  costs. 

EDA  also  requires  that  compliance 
with  environmental  regulations,  in 
accordance  with  the  National 
Environmental  Policy  Act  (NEPA),  be 
completed  before  construction  begins. 

The  total  dollar  amount  of  the  indirect 
costs  proposed  in  an  application  under 
any  EDA  program  must  not  exceed  the 
indirect  cost  rate  negotiated  and 
approved  by  a  cognizant  Federal  agency 
prior  to  the  proposed  effective  date  of 
the  award  or  100  percent  of  the  total 
proposed  direct  costs  dollar  amount  in 
the  application,  whichever  is  less. 

If  an  application  is  selected  for 
fimding,  EDA  has  no  obligation  to 
provide  any  additional  futiire  funding  in 
connection  with  an  award.  Renewal  of 
an  award  to  increase  funding  or  extend 
the  period  of  performance  is  at  the  sole 
discretion  of  EDA. 

Unless  otherwise  noted  below, 
eligibility,  program  objectives  and 
descriptions,  application  procedures, 
selection  procedures,  evaluation  criteria 
and  other  requirements  for  all  programs 
are  set  forth  in  EDA's  regulations  at  13 
CFR  Chapter  m. 

m.  Funding  Availability 

Under  EDA's  fiscal  year  1997 
appropriation.  Public  Law  104-208,. 
September  30, 1996,  EDA's  program 
funds  total  $328,500,000.  EDA  has 
already  received  and  begun  processing 
requests  for  funding  its  programs  during 
fiscal  year  1996,  and  the  first  quarter  of 
fiscal  year  1997.  New  requests 
submitted  that  require  approval  during 
this  fiscal  year  will  face  substantial 
competition.  Potential  applicants  are 
encouraged  to  contact  first  the 
appropriate  EDR  for  their  area  and  then, 
if  necessary,  the  appropriate  Regional 
Office  Usted  in  Section  XII  of  this 
Notice. 

IV.  Authority 

The  authority  for  programs  listed  in 
Parts  V  throu^  X  is  the  Public  Works 
and  Economic  Development  Act  of 


1965,  (Pub.  L.  89-136,  42  U-S.C.  3121- 
3246h),  as  amended  (PWEDA).  The 
authority  for  the  program  listed  in  Part 
XI  is  Title  n.  Chapter  3  of  the  Trade  Act 
of  1974,  as  amended,  (19  U.S.C.  2341- 
2355)  (Trade  Act). 

V.  Program:  Public  Works  and 
Development  Facilities  Assistance 

(Catalog  of  Federal  Domestic  Assistance: 
11.300  Economic  Development  Grants  and 
Loans  for  Public  Works  and  Development 
Facilities.  11.304  Economic  Development 
Public  Works  Impact  Program) 

Funding  Availability 

Fimds  in  the  amoimt  of  $165,200,000 
have  been  appropriated  for  this 
program.  The  average  funding  level  for 
a  grant  is  $1,000,000. 

VI.  Program:  Technical  Assistance — 
Local  Technical  Assistance;  National 
Technical  Assistance;  University 
Centers 

(Catalog  of  Federal  Domestic  Assistance: 
11.303  Economic  Development — ^Technical 
Assistance) 

Funding  Availability 

Funds  in  the  amount  of  $9,100,000 
have  been  appropriated  for  this 
program.  The  average  fimding  level  for 
agrant  is  $176,000. 

A  separate  PR  Notice  will  set  forth  the 
specific  funding  priorities,  application 
process,  and  time  frames  for  National 
Technical  Assistance  projects. 

Vn.  Program:  Planning-^lanning 
Assistance  for  Economic  Development 
Districts,  Indian  Tribes,  and 
Redevelopment  Areas;  Planning 
Assistance  for  ^ates  and  Urban  Areas 

(Catalog  of  Federal  Domestic  Assistance: 
11.302  Economic  Development — Support  tor 
Planning  Organizations);  11.305  Econoniic 
Development — State  and  Urban  Area 
Economic  Development  Planning) 

Funding  Availability 

-    Funds  in  the  amount  of  $24,000,000 
have  been  appropriated  for  this 
program.  The  average  funding  levels  for 
planning  grants  range  from  $43,000  to 
$107,000. 

Vm.  Program:  Research  and  Evaluation 

(Catalog  of  Federal  Domestic  Assistance: 
11.312  Economic  Development — Research 
and  Evaluation  Program) 

Funding  Availability 

Funds  in  the  amount  of  $500,000  have 
been  appropriated  for  this  program.  The 
average  funding  level  for  a  grant  is 
$171,000. 

A  separate  FR  Notice  will  set  forth  the 
specific  funding  priorities,  apphcation 
process  and  time  fiBmes  for  research 
and  evaluation  prefects. 


DL  Program:  Economic  Ad|ostment   . 
Aaeistance 

(Catalog  of  Federal  Domestic  Asgistancn; 
11.307  Special  Economic  Development  and 
Adjustment  Assistance  Program — Long  Term 
Economic  Deterioration  and  Sudden  and 
Severe  Economic  Dislocation) 

Funding  Availability 

Fimds  in  the  amotmt  of  $31,200,000 
have  been  appropriated  for  this 
program.  The  average  funding  level  for 
a  grant  is  $1,500,000. 

X.  Program:  Defense  Economic 
Conversion 

(Catalog  of  Federal  Domestic  Assistance: 
11.307  Special  Economic  Development  and 
Adjustment  Assistance  Program — Long  Term 
Economic  Deterioration  and  Sudden  and 
Severe  Economic  Dislocation;  11.300 
Economic  Development  Grants  and  Loans  for 
Public  Works  and  Development  Facilities; 
11.304  Economic  Development — Technical 
Assistance;  11.302  Economic  Development — 
Support  for  Planning  Organizations);  11.305 
Economic  Development — State  and  Urban 
Area  Economic  Development  Planning);  and 

11.312  Economic  Development — Research 
and  Evaluation  Program) 

Funding  Availability 

Funds  in  the  amount  of  $90,000,000 
have  been  appropriated  for  this 
program.  The  average  funding  level  for 
a  grant  is  $1,500,000. 

XL  Program:  Trade  Adjustment 
Assistance 

(Catalog  of  Federal  Domestic  Assistance: 

11.313  Eranomic  Development — ^Trade 
Adjustment  Assistance) 

Funding  Availability: 

Funds  in  the  amount  of  $8,500,000    ' 
have  been  appropriated  for  this 
program.  The  average  funding  level  for 
a  grant  is  $708,000. 

Xn.  EDA  Washington  D.C.,  Regional 
Offices  and  Econoniic  Development 
Representatives 

The  EDA  Washington.  D.C..  regional 
and  field  offices,  states  covered  and  the 
economic  development  representatives 
(EDRs)  are  listed  below. 

Washington,  D.C.  Offices 

For  National  Technical  Assistance, 
Researdi  and  Evaluation  contact:  John 
McNamee,  Tedmical  Assistance  and 
Research  Division,  Economic 
Development  Administration,  Room 
7315,  U.S.  Department  of  Commerce, 
Washington,  D.C.  20230;  Telephone: 
(202)  482-4085;  Internet  Address: 
jmcnameeOdocgov 

For  Trade  Adjustment  Assistance 
contact:  Lewis  R.  Podolske,  Director, 
Trade  Adjustment  Assistance 
Division,  Economic  Development 
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Administration,  Room  7023,  U.S. 
Department  of  Commerce, 
Washington,  DC.  20230;  Telephone: 
(202)  482-3373:  hitemet  Address: 
lpodolske€>doc.gov 


EDA  Regional  Offices 

William  J.  Day,  Jr.,  Regional  Director, 
Atlanta  Regional  OfBce,  401  West  ^ 
Peachtree  Street.  N.W.,  Suite  1820.' 


Atlanta,  Georgia  30308;  Telephone: 
(404)  730-3002;  Fax:  (404)  730-3025; 
Internet  Address:  wday^ocgov 


Economic  development  representatives 


States  covered 


Bumette,  F.  Wayne,  Arooov  Building.  Room  705,  474  South  Court  Street.  Montgomery,  AL  36104;  Telephone:  (334)  223- 
7008;  Internet  Address:  wbumett@doc.gov. 

Smith.  Lola  B.,  Federal  Building,  Room  423,  80  North  Hughey  Avenue,  Orlando.  FL  32801;  Telephone:  (407)  648-6573; 
Internet  Address:  lsmith8@doc.gov. 

Patterson,  GOben,  401  West  Peachtree  Street.  N.W..  Suite  1820,  Atlanta,  GA  30308;  Telephone:  (404)  730-3018;  Internet 
Address:  gpattws@doc.gov. 

Hunter,  Bobby  0.,  771  Corporate  Drive,  Suite  200,  Lexington,  KY  4050^-5477;  Telephone:  (606)  224-7426;  Internet  Ad- 
dress: bhunter@doc.gov. 

Dixon.  Patricia  M.,  Strom  Ttxjrmond  Federal  Building.  1835  Assembly  Street,  Room  307,  Columbia.  SC  29201;  Tetephorie: 
(803)  765-6676;  Internet  Address:  pdixon@doc.gov. 

Pario.  Mitchell  S.,  261  Cumberland  Bend  Drive,  Nashville,  TN  38228;  Telephone:  (615)  726-5911;  Internet  Address: 
mparks@doc.gov. 


Alabama,  Mis- 
sissippi. 
Florida. 

Georgia 

Kentucky. 

North  Carolina, 

South  Carolina. 
Tennessee. 


Pedro  R.  Garza,  Regional  Director, 
Austin  Regional  Office,  Thomberry 
Building,  Suite  121,  903  San  Jacinto 


Boulevard,  Austin,  Texas  78701;  916-5613;  Internet  Address: 

Telephone:  (512)  916-5461;  Fax:  (512)        pgarzaddoc.gov 


Regional  office  contacts 


States  covered 


Freridng,  Sharon  T.,  Austin  Regkxial  Office,  Thomberry  Buikjing,  Suite  121,  903  San  Jacinto  Boulevard,  Austin,  Texas 
78701;  Telephone:  (512)  916-6217;  Internet  Address:  sfrerking@doc.gov. 

Lee,  Ava,  Austin  Regional,  Thomberry  BuiMing,  Suite  121,  903  San  Jacinto  Boulevard,  Austin.  TX  78701;  Telephone:  (512) 
916-5824;  Internet  Address:  alee@doc.gov. 


Oklahoma,  New 
MexKO,  Texas 
(rxxth  and 
west). 

Louisiana,  Arkan- 
sas, Texas 
(south). 


C.  Robert  Sawyer,  Regional  Director, 
Chicago  Regional  Office,  111  North 


Canal  Street,  Suite  855,  Chicago,  IL 
60606;  Telephone:  (312)  353-7706; 


Fax:  (312)  353-8575;  Internet 
Address:  csawyer@doc.gov 


EcorK)mk;  devek><jment  representatives 


States  covered 


Charles  Hsner,  Chicago  Regkx»l  Office,  1 1 1  North  Canal  Street.  Suite  855,  Chicago.  IL  60606;  Telephone:  (312)  35^7706; 
Internet  Address:  celsner@doc.gov. 

Amokj,  John  B.  Ill,  104  Federal  Building,  515  West  First  Street,  DukJth,  MN  55802;  Telephone:  (218)  720-5326;  Intsmet  Ad- 
dress: jamokJ@doc.gov. 

Hekey,  Robert  F.,  Federal  Bulking,  Room  607,  200  North  High  Street,  Columbus,  Ohto  43214;  Telephone:  (614)  469-7314; 
Internet  Address:  rhekey@doc.gov. 

Peck.  John  E.,  Chicago  Regkxial  Office,  1 1 1  North  Canal  Street,  Suite  855,  Chicago,  IL  60606;  Telephone:  (312)  353-7148; 
lnterT>et  Address:  jpeck@doc.gov. 

Price,  Jack  D.,  1320  W.  Clairemont  Ave..  Suite  114.  Eau  Claire.  Wl  54701;  Telephone:  (715)  834-4079;  Internet  Address: 
jprwe@doc.gov. 


Illinois.  Mk:higan 

(kMver). 
Minnesota. 

Ohio,  Indiana. 

Michigan  (exclud- 
irig  upper  pe- 
ninsula). 

Wisconsin.  Mk:tii- 
gan  (upper  pe- 
ninsula). 


John  Woodward,  Regional  Director,  Denver  Regional  Office.  1244  Speer  Boulevard,  Room  670,  Denver,  Colorado  80204; 
Telephone:  (303)  844-4715;  Fax:  (303)  844-3968;  Internet  Address:  jwoodwa3@doc.gov 


Ecorxxnic  devek)pment  representatives 


Zender,  John,  1244  Speer  Boulevard.  Room  632,  Denver,  CO  80204;  Telephone:  (303)  844-J902;  Internet  Address: 
jzerKler@doc.gDv. 

Cecil,  Robert.  Federal  Building.  Room  593A.  210  Walnut  Street.  Des  Moines,  lA  50309;  Telephone:  (515)  284^746;  Internet 
Address:  bcecil@doc.gov. 

HikJebrandt,  Paul.  Federal  BuikJing.  Room  B-2,  608  East  Cherry  Street.  Columbia.  MO  65201;  Telephone:  (573)  442-8084; 
Internet  Address:  phildebl@doc.gov. 

Rogers,  John  C,  Federal  Building,  Room  196.  Drawer  10074,  Helena,  MT  59626;  Telephone:  (406)  441-1175;  Internet  Ad- 
dress: jrogers6@doc.gov. 

Turner,  Robert  Denver  Regional  Office,  1244  Speer  Boulevard,  Room  670,  Denver,  CO  80204;  Telephone:  (303)  844-4474; 
Internet  Address:  btumer2@doc.gov. 

Ockey,  Jack.  Federal  Bulking,  Room  2105.  125  South  State  Street,  Salt  Lake  City,  UT  84138;  Telephone:  (801>  524-5119; 
Internet  Address:  jockey@doc.gov. 


States  covered 


Cotorado,  Kan- 
sas. 
Iowa,  Nebraska. 

Missouri. 

Montarra. 

South  Dakota, 

North  Dakota. 
Utah,  Wyoming. 
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John  E.  Comgan.  Regional  Director.  Philadelphia  Regional  Office.  Curtis  Center.  Independence  Square  Wert.  Suite  140 
South,  Philadelphia.  PA  19106;  Telephone:  (215)  597-4603;  Fa:::  (215)  597-6669;  Internet  Address:  jcorriga«docgov 


Economic  devetopment  representatives 


Flynn.  Patricia  A..  2568^  Riva  Road.  Suite  200.  Annapolis.  MD  21401;  Teiephone:  (410)  962-2513;  Wemet  Address: 
pAynn@doc.gov. 

wawnson  Cassandra.  PtiiladeJphla  Regional  Office.  Curtis  Center.  Independence  Sc^iare  West,  SuMe  140  South.  PtiBadel- 

phla.  PA  191 06;  Telephone:  (21 5)  697-4360;  Internet  Address:  cwilWns@doc.gov.  _    ^  ..^    „. 

Grady  Stephen.  Philadelphia  Regional  Office.  Curtis  Center.  Independence  Square  West.  Suite  140  SoUh.  Philadelphia.  PA 

19106;  Teiephone:  (215)  507-0642;  Internet  Address:  sgfady@doc.gov.  „  ,.    ^  „.^.  ,..,_w.  n* 

Kuzma.  John.  Philadelphia  Regional  Office.  Curtis  Center.  Independence  Square  West.  Surte  140  South.  Philadelphia,  PA 

1 91 06;  Telephone:  (21 5)  597-8797;  Internet  Address:  jkuzma@doc.gov.  .. 

Potter,  Rite  v.,  143  North  Main  Street.  Suite  209.  Concord.  NH  03301;  Telephone:  (603)  225-1624;  Internet  Ad*ess: 

rpotter@doc.gov. 

Rossignol.  CSftord  J..  44  South  CBnlon  Avenue.  Room  703.  Trenton.  NJ  08609;  Telephone:  (609)  989-2192;  Internet  Ad- 
dress* crossian@doc.gov. 
Marshall,  HaroW  J.  II.  620  Erie  Bouievaid  West  Suite  104.  Syracuse.  NY  13204;  Telephone:  (315)  448-0938;  internet  Ad- 

P^SS'  ZSoS^S^IsSa"  New  BemUk  Highway,  Bkxxnsburg.  PA  17815;  Tetephone:  (717)  389-7560;  Internet  Address: 

CiS^EmSoL.^  BuHdwig.  Room  620.  654  Munoz  Rivera  Avenue,  Hato  Rey.  PR  00918;  Teiephone:  (809)  766-6187; 

Intenwt  Address:  ecruz@doc.gov.  .^    ^  ,.  .    w        ,««..»  t-,.  ««e4 

Noyes.  Neal  E..  700  Centre  BuiWng.  Room  230.  704  E.  FranWin  Street.  Richmond.  VA  23219;  Tetephone:  (804)  771-2061; 

Internet  Address:  nnoyes@doc.gov. 
Davis.  R.  Byron,  Rose  City  Press  Building.  550  Eagan  Street  Room  305.  Charieston.  WV  25301;  Tetephone:  (304)  347- 

5252:  Internet  Address:  l)davis3@doc.gov.  


States  covered 


Delaware.  Mary- 
land, District  of 
Coiumbia. 

Rhode  Istend. 

ConnecticuL 

Massachusetts. 

New  Hampshire. 
Vermont, 

New  Jersey. 

NewYortL 

Pennsylvania. 

Puerto  Rico,  Vir- 
gin Islands. 
Virginia. 

West  Virginia. 


A  Leonard  Smith,  Regional  Director,  SeatUe  Regional  Office,  Jackson  Federal  Building,  Room  1856,  915  Second  Avenue. 
SeatUe.  Washington  98174;  Telephone:  (206)  220-7660;  Fax:  (206)  220-7659;  Internet  Address:  l.smith7©doc.gov. 


Economic  development  representatives 


Richert  Bemhard  E.  Jr..  605  West  4th  Avenue,  Room  G-60,  Anchorage.  AK  99501;  Telephone:  (907)  271-2272;  Internet 

Sosson.  Deena  R..  1345  J  Street  Suite  B,  Sacramento,  CA  95814;  Telephone:  (916)  498-5285;  Internet  Address: 

dsosson@docgov. 
Church  Dianne  V.,  Seattte  Regional  Office.  Jacicson  Federal  Building.  915  Second  Avenue,  Room  1856.  Seattle.  WA  98174; 

Tetephone:  (206)  220-7690;  Internet  Address:  dchurch@doc.gov.  ^^^ 

McChwney,  Frank.  P.O.  Box  50264.  Federal  Buiking,  Room  4106,  Honoiuki.  HI  96850;  Tetephone:  (808)  541-3391; 

Internet  Address:  fmcchesn@doc.gov. 


Ames.  AWred  F..  Borah  Federal  BuikJing,  Room  441.  304  North  8th  Street  Boise.  ID  83702;  Tetephone:  (208)  334-1521; 

Internet  Address:  aames@doc.gov.  »  ^    ^  ^„  ^..,^.  t  _w        /caox 

BertJiinger.  Anne  S..  One  Worid  Trade  Center,  121  S.W.  Salmon  Street  Suite  244,  Porttend.  OR  97204;  Tetephone:  (503) 

326-3078;  internet  Address:  abeft)rin@doc.gov.  „        ^.  o         ,«c   e..-«u.  iaia 

Svendsen   DavW  E..  Seattte  Regtonal  Office.  Jackson  Federal  Bulking.  915  Second  Avenue.  Room  1856,  Seattte,  WA 

98174;  Teiephone:  (206)  220-7703;  Internet  Address:  dsvendse@doc.gov.  „„  ,.  — ^  »«.  oo,,>. 

Kirry,  Uoyd  P.,  Seattte  Regkxwl  Office,  Jackson  Federal  BuiWhg.  915  Second  Avenue.  Room  1856.  Seattte.  WA  98174; 

Tetephone:  (206)  220-7682;  Internet  Address:  lkiny@doc.gov.         


Stales  covered 


Alaska 

CaMfomte 
(central). 

CaKfomia  (Bay 
and  coastal). 

Hawaii,  Guam, 
American 
Samoa,  Mar- 
shal Islands, 
Mnronesia. 
Northern  Mari- 
anas. 

ktaho.  Arizona, 
Nevada. 

Oregon,  Califor- 
nia (northern). 

Cakfomia  (soutfv 
em). 

Washingtoa 


Dated:  December  12. 1996. 
Philip  A.  Singenaan, 

Assistant  Secretary  for  Economic  Devetopment. 
IFR  Doa  9&-32266  Filed  12-19-96;  8:45  am] 
BNXMQ  OOOe  3S1»-M-M 


Friday 

December  20,  1996 


Part  V 


Department  of 
Commerce 

Economic  Development  Administration 


Economic  Development  Assistance 
Program:  Disaster  Recovery  Activities; 
Availability  of  Funds;  Notice 
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DEPARTMENT  OF  COMMERCE     . 

Economic  Development 
Administration 

Poelwt  No.  950302065-6354-07] 

RIN  061O^ZA03 

Economic  Development  Assistance 
Program  for  Disaster  Recovery 
Activities,  Availat}ility  of  Funds 

agency:  Economic  Development 
Administration  (EDA),  Department  of 
Conmierce  (DoC). 
ACTION:  Supplementary  notice. 

summary:  The  Economic  Development 
Administration  (EDA)  announces  the 
policies  and  the  application  procedures 
for  funds  available  to  support  disaster 
recovery  projects  designed  to  assist 
affected  states  and  local  communities 
recover  from  the  consequences  of  wind 
damage  and  flooding  in  the  states  of 
North  Carolina,  South  Carolina, 
Virginia.  West  Virginia,  the 
Commonwealth  of  Puerto  Rico  as  a 
result  of  Hiuricanes  Fran  and  Hortense 
and  other  natural  disasters. 

EDA  offers  a  variety  of  program  tools 
to  assist  affected  communities.  For  the 
purposes  of  a  targeted  recovery  program 
response  for  this  disaster,  the  primary 
emphasis  of  EDA's  program  will  be  to 
assist  disaster-impacted  areas  with  the 
construction  of  new  and  expanded 
infrastructure  and  development 
facilities  required  for  economic 
development  to  alleviate  the  economic 
distress  of  the  areas. 
DATES:  This  announcement  is  effective 
December  20, 1996.  AppUcatioqs  are 
accepted  on  a  continuous  basis  and 
funds  shall  remain  available  until 
expended. 

ADDRESSES:  To  establish  merits  of 
projects  proposals,  interested  parties 
should  contact  the  Atlanta  Regional 
Office,  Philadelphia  Regional  Office  or 
the  appropriate  Economic  Development 
Representative  for  the  area  (see  Usting  in 
"Other  Information"). 
FOR  FURTHER  INFORMATION  CONTACT: 
See  Usting  in  "Other  Information"  of 
this  Notice. 

SUPPLEMENTARY  INFORMATION: 
Applicants  should  be  aware  that  a  false 
statement  on  the  application  is  grounds 
for  denial  of  the  application  or 
termination  of  the  grant  award  and 
grounds  for  possible  punishment  by  a 
fine  or  imprisonment  as  provided  in  18 
U.S.C.  1001. 

Applicants  are  hereby  notified  that 
any  equipment  or  products  authorized 
to  be  purchased  with  funding  provided 
under  this  program  must  be  American- 
made  to  the  maximum  extent  feasible. 


The  total  dollar  amount  of  the  indirect 
costs  proposed  in  an  application  under 
any  EDA  programs  must  not  exceed  the 
indirect  cost  rate  negotiated  and 
approved  by  a  cognizant  Federal  agency 
prior  to  the  proposed  effective  date  of 
the  award  or  100  percent  of  the  total 
proposed  direct  costs  dollar  amount  in 
the  application,  whichever  is  less. 

Applicants  seeking  an  early  start,  i.e., 
to  begin  a  project  before  EDA  approval, 
must  obtain  a  letter  from  EDA  allowing 
such  early  start.  Such  approval  may  be 
given  with  the  understanding  that  an 
early  start  does  not  constitute  project 
approval.  Applicants  should  be  aware 
that  if  they  incur  any  costs  prior  to  an 
award  being  made  they  do  so  solely  at 
their  own  risk  of  not  being  reimbursed 
by  the  Government.  Notwithstanding 
any  verbal  or  written  assurance  that  may 
have  been  received,  there  is  no 
obligation  on  the  part  of  DOC  to  cover 
preaward  costs. 

'    If  an  apphcation  is  selected  Ibr 
funding,  EDA  has  no  obligation  to 
proAdde  any  additional  future  funding  in 
connection  with  an  award.  Rehewal  of 
an  award  to  increase  funding  or  extend 
the  period  of  performance  is  at  the  sole 
discretion  of  EDA. 

Unsatisfactory  performance  imder 
prior  Federal  awards  may  result  in  an 
application  not  being  considered  for 
funding. 

No  award  of  Federal  funds  will  be 
made  to  an  appficant  who  has  an 
outstanding  delinquent  Federal  debt 
until  either: 

1.  The  delinquent  account  is  paid  in 
ftiU; 

2.  A  negotiated  repayment  schedule  is 
established  and  at  least  one  payment  is 
received;  or 

3.  Other  arrangements  satisfactory  to 
DoC  are  made. 

Notwithstanding  any  other  provision 
of  law,  no  person  is  required  to  respond 
to  nor  shall  a  person  be  subject  to  a 
penalty  for  failure  to  comply  with  a 
collection  of  information  subject  to  the 
requirements  of  the  Paperwork 
Reduction  Act  (PRA)  imless  that 
collection  of  information  displays  a 
currently  valid  Office  of  Management 
and  Bucket  (0MB)  control  nimiber.  This 
notice  involves  a  collection  of 
information  requirement  subject  to  the 
provisions  of  the  PRA  and  has  been 
approved  by  OMB  under  Control 
Nvunber  0610-0094. 

Catalog  of  Federal  Domestic  Assistance 
(CFDA) 

The  Special  Economic  Development 
Adjustment  Assistance  Program — Long 
Term  Economic  Deterioration  and 
Sudden  and  Severe  Economic 
Dislocation  is  listed  under  CFDA  11.307 


(13  CFR  Part  308).  Public  Works  and 
Development  Facilities  Assistance  and 
Public  Works  Impact  Program  are  listed 
under  CFDA  11.300  and  CFDA  11.304 
(13  CFR  305).  The  Planning  and 
Technical  Assistance  programs  are 
listed  under  CFDA  11.302, 11.303,  and 
11.305  (13  CFR  307.  Subpart  A;  and  13 
CFR  Part  307,  Subparts  E  and  F). 

Funding  Availability 

Funds  in  the  amount  of  $25  million 
are  available  for  this  disaster  relief 
program  and  shall  remain  available 
until  expended.  These  funds  are 
provided  from  the  Omnibus 
Consolidated  Appropriations  Act,  1997 
(Public  Law  104-208).  The  funds  are 
available  for  awarding  disaster 
assistance  grants  pursuant  to  the  Public 
Works  and  Economic  Development  Act 
of  1965,  as  amended.  Funds  will  be 
apportioned  as  follows:  North 
Carolina — $14.0  million;  South 
Carolina — $1.0  million;  Virginia — $4.5 
million;  West  Virginia — $1.0  million; 
Commonwealth  of  Puerto  Rico — $4.5 
million. 

Grant  Rates 

Grant  rates,  as  established  by  the 
Public  Works  and  Economic 
Development  Act  of  1965,  as  amended 
(PWEDA)  and  its  implementing 
regulations  at  13  CFR  Chapter  III,  may 
vary,  if  permitted  by  PWEDA  and  its 
implementing  regulations,  and  will 
depend  on  the  type  of  applicant,  relative 
needs  and  financial  capacit]gpf 
applicants.  In  most  cases,  a  nonfederal 
local  share  of  not  less  than  25  percent 
will  be  required.  In  rare  and  extenuating 
circumstances,  EDA  may  waive  the  local 
share  requirement  where  permitted  by 
PWEDA  and  its  implementing 
regulations  at  13  CFR  Chapter  III. 

Eligible  Applicants 

Eligible  applicants  include  the  states 
and  the  commonwealth  or  political 
subdivisions  thereof,  including 
municipalities  and  quasi-public 
corporations  and  authorities,  Indian 
tribes.  Community  Development 
Corporations,  and  nonprofit 
corporations  representing  an  EDA 
designated  redevelopment  area  or  part 
thereof,  located  in  areas  affected  by 
Hurricanes  Fran  and  Hortense  in  the 
states  of  North  CaroLua.  South  Carolina. 
Virginia.  West  Virginia  and  the 
Conunonwealth  of  Puerto  Rico. 

Proposal  Submission  Procedures 

Proposals  for  assistance  under  this 
disaster  recovery  program  shall  be 
submitted  to  EDA  on  a  completed  Form 
ED-9G0P.  OMB  Contit>l  No.  0610-0094. 
Apphcants  must  clearly  demcHistrate 
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how  the  EDA  assistance  will  help  the  - 
area  recover  &x>id  the  economic 
hardship  and  other  problems  caused  by 
wind  and/or  flood  damage,  or  other 
natural  disasters,  and  that  such 
assistance  has  been  preceded  by  sound 
planning.  Interested  parties  should 
contact  the  appropriate  Economic 
Development  Representative  for  the 
area,  or  the  appropriate  EDA  Regional 
Office  for  a  proposal  package  (see  listing 
under  "Other  Information"). 

Application  Procedures 

A  determination  of  whether  to  invite 
an  application  under  this  disaster 
recovery  program  for  EDA  assistance 
will  be  issued  based  upon  the  Agency's 
review  of  the  applicant's  proposal  under 
the  evaluation  criteria  herein  and  EDA's 
regulations  at  13  CFR  Chapter  m. 

Funding  Instrument 

Funds  will  be  awarded  in  accordance 
with  the  requirements  of  Title  I,  Title  m, 
and  Title  DC  of  the  Public  Works  and 
Economic  Development  Act  of  1965,  as 
amended  (Public  Law  89-136;  42  U.S.C. 
3121  et.  seq.)  (PWEDA)  and  EDA's 
regulations  at  13  CFR  Chapter  m.  The 
appropriate  title  for  grant  application 
and  award  will  be  determined  by  EDA 
based  on  the  natxire  of  the  project  and 
the  eligibility  of  the  area. 

Pro)ect  Selection  Criteria 

It  is  anticipated  that  the  funds 
announced  herein  for  disaster  recovery 


assistance  may  not  be  sufficient  to  meet 
all  of  the  economic  recovery  needs  for 
which  requests  are  received.  EDA  will 
use  the  following  criteria  to  select  the 
projects  for  grant  award:  (1)  projects  that 
are  consistent  with  an  area  Economic 
Adjustment  Strategy,  the  Overall 
Economic  Development  Program  for  the 
Area,  or  the  State  Emergency  Recovery 
Plan;  (2)  the  degree  to  which  EDA 
funding  is  leveraged  with  appropriate 
state,  local,  private,  and  other  Federal 
assistance  efforts;  (3)  the  extent  to 
which  projects  are  located  in  areas  with 
high  levels  of  economic  distress;  (4)  the 
degree  to  which  projects  enhance/ 
stimulate  sustainable  economic 
development;  (5)  the  extent  to  which 
projects  mitigate  the  impacts  of  future 
disasters:  (6)  the  relative  impact  projects 
have  for  assisting  in  the  post-disaster 
recovery  of  the  area;  and  (7)  the  extent 
to  which  the  project  will  directly  or 
indirectly  tend  to  improve  opportimities 
in  the  area  for  the  establishment  or 
expansion  of  industrial  or  commercial 
facilities  and/or  primarily  benefit 
members  of  low-income  families. 

To  establish  the  merits  of  project 
proposals,  interested  parties  should 
contact  the  EDA  Economic  Development 
Representative  or  EDA  Regional  Office 
for  the  area  (see  listing  below]  for  a 
proposal  form,  (ED-900P).  Requests  for 
assistance  shall  be  submitted  direcUy  to 
the  EDA  Economic  Development 


Representative  ch-  EDA  Regional  Office 
that  serves  the  area  (see  listing  below). 

EDA  will  evaluate  proposals  to 
determine  whether  they  can  meet  the 
criteria  established.  Following  the 
review  of  the  proposals.  EDA  will  invite 
those  entities  whose  projects  are 
selected  for  consideration  to  submit  full 
appUcations,  ED-900A,  OMB  Control 
No.  0610-0094.  In  addition  to  the  real 
property  title  requirements  at  13  CFR 
314.7,  applicants  will  be  expected  to 
submit  satisfactory  evidence  of  rights  of 
entry  assiuing  prompt  access  to  project 
property  at  time  of  grant  award  in  those 
cases  where  applicants  do  not  hold  title 
to  all  real  property  required  for  the 
projects  at  time  of  application. 

Other  Information 

Except  as  modified  herein,  evaluation 
criteria,  competitive  selection 
procedures,  apphcation  procedures,  and 
other  requirements  for  the  applicable 
assistance  program  are  described  at  13 
CFR  Chapter  m. 

For  further  information  contact  the 
appropriate  Economic  Development 
Representative  or  EDA  Regional  Office 
listed  below: 
John  E.  Corrigan,  Regional  Director, 

Philadelphia  Regional  Office,  Curtis 

Center,  Independence  Square  West, 

Suite  140  South,  Philadelphia. 

Pennsylvania  19106;  Telephone:  (215) 

597-4603;  Internet  Address: 

jcorriga@doc.gov 


Economic  devetopment  representatives 


Neal  E.  Noyes,  700  Centre  BuiWng,  Room  230.  704  East  FranWin  Street.  Richmond,  VA  23219;  Telephooe:  (804)  771-2061; 

Internet  Address:  nnoyes@doc.gov. 
R.  Byron  Davis,  Rose  City  Press  BuiWmg.  550  Eagan  Street.  Room  305.  Charleston,  WV  25301;  Tetephone:  (304)  347- 

5252;  Internet  Address:  bdavis3@doc.gov. 
Ernesto  L  Cruz,  Economic  Development  Representative.  IBM  Building,  Room  620,  654  Munoz  Rivera  Avenue,  Hato  Rey, 

PR  00918;  Tetephone:  (809)  766-5187;  Internet  Address:  ecru2@doc.gov.  _^_^__ 


States  covered 


Virginia. 
West  Virginia. 
Puerto  Rico. 


William  J.  Day,  Jr.,  Regional  Director, 
401  West  Peachtree  Stfeet.  NW..  Suite 
1820,  Atlanta.  GA  30308-3510; 
Telephone:  (404)  730-3002;  Internet 
Address:  wday®doc.gov 


Patricia  M.  Dixon — North  Carolina. 
South  Carolina.  Strom  Thurmond 
Federal  Building.  1835  Assembly 
Street.  Room  307.  Coliunbia,  SC 
29201;  Telephone:  (803)  765-5676; 
Internet  Address:  pdixon@doc.gov 


Dated:  December  12, 1996. 
Phillip  A.  Singerman, 
Assistant  Secretary  for  Economic 
Development 

(PR  Doc  96-32267  Filed  12-19-96;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Adminiatrafiofi 

14CFRPart13 

[Dockat  Na  28782:  Amdt  Na  iS-aq 

Rm2106-AC83 

Inflation  Adfuatment  of  Civil  Monatary 
Penaitiea 


f:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACnON:  Final  r\Ue. 

summary:  This  final  rule  implements 
the  Federal  Qvil  Penalties  hiilation 
Adjustment  Act  of  1990,  as  amended  by 
the  Debt  Collection  Improvement  Act  of 
1996.  The  rule  adjusts  for  inflation  the 
amount  of  each  statutory  dvil  penalty 
subject  to  the  Federal  Aviation 
Administration's  jurisdiction  in 
accordance  with  the  requirements  of  the 
Act.  as  amended. 
EFFECTIVE  DATE:  This  final  rule  is 
efiiective  January  21, 1997. 
FOR  FURTHER  INFORMATION  CONTACT: 
Joyce  Redos,  Attorney,  Policy  and 
Evaluations  Branch,  AGC-320,  Office  of 
Chief  Counsel,  Federal  Aviation 
Administration,  800  Independence 
Avenue,  SW,  Washington,  DC  20591, 
(202) 267-7158. 

SUPPLEMENTARY  INFORMATION: 

Background 

The  Federal  Civil  Penalties  Inflation 
Adjustment  Act  of  1990  ("1990  Act"). 
Public  Uw  (Pub.  L.)  101-410, 194  Stat 
890,  28  U.S.C.  2461  note,  as  amended  by 
the  Debt  Collection  Improvement  Act  of 
1996  ("Act"),  Pub.  L  104-134,  April  26. 
1996,  requires  the  adjustment  of  dvil 
mcmetary  penalties  (CMP)  for  inflation. 
This  adjustment  is  intended  to  ensure 
that  CMPs  maintain  their  deterrent 
value.  The  Act  requires  that  not  later 
than  180  dajn  after  its  enactment,  which 
is  October  23, 1996,  and  at  least  once 
every  4  years  thereafter,  the  head  of 
each  agency  shall,  by  regulation 
published  in  the  Federal  Register, 
adjiist  each  CMP  within  its  jtirisdiction 
by  the  inflation  adjustment  described  in 
the  1990  Act.  The  inflation  adjustment 
under  the  Act  is  to  be  determined  by 
increasing  the  maximum  CMP  by  the 
cost-of-living  adjustment  (COLi\). 
rounded  off  as  set  forth  in  section  5(a) 
of  the  1990  Act.  The  COLA  is  the 
percentage  (if  any)  for  each  CMP  by 
which  the  Consumer  Price  Index 
("CPI") »  for  the  month  of  June  of  the 
calendar  year  preceding  the  adjustment 


>  CPI  U  defined  m  the  CFl  tgr  all  infaen  concumera 
pablUbed  ennitelty  by  the  Dapeitmant  of  Labor. 


U-e.,  June  1995  for  this  initial  "^^  - 

adjustment)  exceeds  the  CPI  for  the 
moofth  of  Jime  of  the  calendar  year  in 
which  the  amoimt  of  such  CMP  was  last 
set  or  adjusted  pursuant  to  law.  The  first 
adjustment  to  a  CMP  may  not  exceed  10 
percent  of  such  penaltv- 

Any  increased  penalties  apply  only  to 
violations  that  occur  after  tlw  date  am 
which  the  increase  takes  efiiact 

A  typical  example  of  an  inflation 
adjustment  of  a  CMP  is  as  follows: 

Section  5123  of  Title  49.  United  States 
Code  (the  Federal  Hazardous  Materials 
Transportation  Law),  imposes  a 

TnlnimiiTTi  $250  and  a  mayiTnnin  $25,000 

penalty  for  a  knowing  violation  of 
Chapter  51  or  a  regiilationprescribed  or 
order  issued  thereunder.  The  penalty 
was  set  in  1990.  The  CPI  fw  June  1990 
was  389.1.  The  CPI  for  Jime  1995  is 
456.7.  The  inflation  factor,  therefore,  is 
456.7/389.1,  or  1.17.  The  minimum 
penalty  amotmt  would  not  be  changed 
after  increase  and  statutory  rounding. 
However,  the  maximum  penalty  amoimt 
after  increase  and  statutory  rounding 
would  be  $30,000  (1.17x$25.000).  The 
new  maximum  penalty  amoimt  after 
applying  the  10%  limit  on  an  initial 
increase  is  $27,500. 

A  similar  calculation  was  done  with 
respect  to  each  CMP  subject  to  the 
jurisdiction  of  the  Federal  Aviation 
Administration  (FAA).  In  compliance 
with  the  Act,  the  FAA  is  hereby 
amending  its  regulations  by  creating  a 
new  subpart  H  in  14  CFR  part  13.  which 
will  be  entitled  Qvil  Monetary  Penalty 
Inflation  Adjustment  ... 

Waiver  of  Notice  of  Propoeed 
Rnlemakiag 

The  Administrative  Procedure  Act 
(APA),  5  U.S.C.  553,  sets  forth 
procedures  for  notice  and  public 
conunent  rulemaking.  The  APA  also 
provides  an  exception  from  notice  and 
documrait  procedures  when  an  agmicy 
finds  good  cause  for  dispensing  with 
those  procedures  on  the  basis  that  they 
are  impracticable,  unnecessary  or 
contrary  to  the  public  interest.  The  FAA 
has  determined  that  under  5  U.S.C.  553. 
good  cause  exists  for  dispensing  with 
the  notice  of  proposed  rulemaking  and 
public  comment  procedures  for  this 
rule.  Specifically,  this  rulemaking 
comports,  and  is  consistent,  with  the 
statutory  authority  set  forth  in  the 
Federal  Qvil  Penalties  Inflation 
Adjustment  Act  of  1990,  as  amended  by 
the  Debt  Collection  Improvement  Act  of 
1996.  with  no  issues  of  poUcy 
discretion.  Notice  and  an  opportunity 
for  public  comment  are  not  necessary 
prior  to  issuance  of  this  final  rule 
because  it  implements  a  definitive 
statutory  formula  mandated  by  the  Act 


Accordingly,  opportunity  for  pritu' 
comment  is  unnecessary.  The  FAA. 
therefore,  is  issuing  these  regulations  as 
a  final  rule  that  will  apply  to  all  future 
cases  imder  this  authority. 

Economic  Summary 

This  final  rule  is  exempt  from  review 
under  Executive  Order  12866  because  it 
is  limited  to  the  adoption  of  statutory 
language  without  interpretation.  As 
indicated  above,  the  provisions 
contained  in  this  final  rulemaking  set 
forth  the  inflation  adjustments  in 
compliance  with  the  Federal  Qvil 
Penalties  Inflation  Adjustment  Act  of 
1990  and  the  D^  Collection 
Improvement  Act  of  1996  for  specific 
applicable  dvil  monetary  penalties 
under  the  authority  of  the  FAA. 

Regulatory  Flexibility  Determination' 

The  Regulatory  FlexibiUty  Act  of  1980 
(RFA)  was  enacted  by  Congress  to 
ensure  that  small  entities  are  not 
unnecessarily  burdened  by  government 
regulations.  The  RFA  requires  agendes 
to  review  rules  that  may  have  a 
"significant  economic  impact  on  a 
substantial  number  of  small  entities." 

The  aggregate  economic  impact  of  this 
rulemaking  on  small  business  entities 
should  be  minimal,  affecting  only  those 
few  entities  who  choose  to  engage  in 
prohibited  arrangements  and  schemes  in 
violation  cf  the  statutes  and  regulations 
the  FAA  administers.  Therefore,  the 
FAA  has  concluded  that  this  final  rule 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
su^tantial  number  of  small  business 
entities,  and  that  a  regulatory  flexibility 
analysis  is  not  required  for  this 
rulemaking. 

IntematiiHial  Trade  Impact  Assessment 

The  Office  of  Management  and  Budget 
directs  agendes  to  assess  the  effects  of 
regulatory  changes  on  international 
trade.  This  rule  will  not  have  a 
competitive  trade  disadvantage  on 
foreign  or  domestic  operators  inasmuch 
as  the  maximum  dvil  penalties  or 
ranges  of  minimum  and  maximum  dvil 
penalties  adjusted  under  this  regulation 
apply  equally  to  foreign  and  domestic 
operators  who  violate  the  statutes  or 
regulations  within  the  FAA's 
jiuisdiction. 

Unfunded  Mandate 

Title  n  of  the  Unfimded  Mandates 
Reform  Act  of  1995  (the  Reform  Ad), 
enaded  as  Ihib.  L.  104-4  on  March  22. 
1995.  requires  each  Federal  agency,  to 
the  extent  permitted  by  law,  to  prepare 
a  written  assessment  of  the  effects  of 
any  Federal  mandate  in  a  proposed  or 
final  agency  rule  that  may  result  in  the 
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expenditure  by  State,  local,  and  tribal 
governments,  in  the  aggregate,  or  by  the 
private  sector,  of  $100  million  or  more 
(adjusted  annually  for  inflation)  in  any 
one  year.  Section  204(a]  of  the  Reform 
Act,  2  U.S.C.  1534(a),  requires  the 
Federal  agency  to  develop  an  effective 
process  to  permit  timely  input  by 
elected  officers  (or  their  designees)  of 
State,  local  and  tribal  governments  on  a 
proposed  "significant  intergovernmental 
mandate."  A  "significant 
intergovernmental  mandate"  under  the 
Reform  Act  is  any  proviuon  in  a  Federal 
agency  "regulation  diat  would  impose  an 
enforceable  duty  upon  State,  local,  and 
tribal  governments,  in  the  aggregate,  of 
$100  million  (adjusted  annually  for 
inflation)  in  any  one  year.  Section  203 
of  the  Reform  Act,  2  U.S.C.  1533.  which 
supplements  section  204(a),  provides 
that  before  estabUshing  any  regulatory 
requirements  that  might  significantly  or 
uniquely  affect  small  governments,  the 
agency  shall  have  develop>ed  a  plan  that 
among  other  things,  provides  for  notice 
to  potentially  affected  small 
governments,  if  any,  and  for  a 
meaningful  and  timely  opportimity  to 
provide  input  in  the  development  of 
regulatory  proposals. 

This  final  nue  does  not  contain  any 
Federal  intergovernmental  or  private 
sector  mandate.  Therefore,  the 
requirements  of  Title  II  of  the  Reform 
Act  do  not  apply. 

Federalism  Implications 

The  regulations  adopted  herein  do  not 
have  a  substantial  direct  effect  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612. 
it  is  determined  that  this  final  rule  does 
not  have  federalism  implications 
warranting  the  preparation  of  a 
Federalism  Assessment. 

International  Civil  Aviation 
Organization  (ICAO)  and  Joint  Aviation 
Regulations 

In  keeping  with  U.S.  obUgations 
under  the  Convention  on  International 
Qvil  Aviation,  it  is  FAA  policy  to 
comply  with  ICAO  Standards  and 
Recommended  Practices  to  the 
maximum  extent  practicable.  The  FAA 
finds  no  corresponding  International 
Qvil  Aviation  Organization  regulations 
or  Joint  Aviation  Regulations;  therefore, 
no  differences  exist. 

Paperwork  Reduction  Act 

The  rule  does  not  contain  any 

collection  of  information  requirements, 
as  defined  by  the  Paperwork  Reduction 


Act  of  1995.  as  amended.  Therefore, 
Office  of  Management  and  Budget 
review  is  not  required. 

Conclusion 

The  FAA  has  determined  that  this 
final  rule  is  exempt  from  review  under 
Executive  Order  12866  because  it  is 
limited  to  the  adoption  of  statutory 
language  without  interpretation.  For  the 
same  reason,  it  is  not  a  significant  rule 
under  the  Department  of 
Transportation's  Regulatory  Policies  and 
Procedures  (44  FR 11034.  February  26. 
1979).  Since  any  additional  costs 
incurred  under  this  regtilation  will 
apply  only  to  those  few  entities  who 
engage  in  conduct  prohibited  imder  the 
statutes  and  regulations  that  the  FAA 
administers,  the  FAA  certifies  under  the 
criteria  of  the  Regulatory  Flexibility  Act, 
that  this  regulation  will  not  have  a 
significant  economic  impact,  positive  or 
negative,  on  a  substantial  niunber  of 
small  entities  and  that  a  regulatory 
flexibility  analysis  is  imnecessary. 

List  of  Subjects  in  14  CFR  Part  13 

Administrative  practice  and 
procedure.  Air  transportation, 
Investigations.  Law  enforcetnent. 
Penalties. 

The  Amendments 

Accordingly,  the  Federal  Aviation 
Administration  amends  14  CFR  part  13 
by  adding  subpart  H  to  read  as  follows: 

PART  13-mVESTIQAnVE  AND 
ENFORCEMENT  PROCEDURES 

1.  The  authority  citation  for  part  13  is 
revised  to  read  as  follows: 

Authority:  18  U.S.C.  6002:  28  U.S.C.  2461 
(notfl);  49  U.S.C  106(g),  5121-5124,  40113- 
40114,  44103-44106, 44702-44703.  4470*- 
44710,  44713,  46101-46110,  46301-46316, 
46501-46502.  46504-46507.  47106,  47111. 
47122,  47306,  47531-47532. 

2.  Subpart  H  is  added  to  read  as 
follows: 

Subpart  H— CMI  Monetary  Penalty  Inflation 
Adjustment 

Sec. 

13.301    Scope  and  purpose. 
13.303    Definitions. 

13.305    Cost  of  Living  Adjustments  of  Qvil 
Monetary  Penalties. 

Subpart  H— Civil  Monetary  Penalty 
Inflation  Adjustment 

%  1 3.301    Scope  and  purpose. 

(a)  This  subpart  provides  a 
mechanism  for  the  regular  adjustment 
for  inflation  of  civil  monetary  penalties 
in  conformity  with  the  Federal  Qvil 
Penalties  Inflation  Adjustment  Act  of 
1990.  28  U.S.C.  2461  (note),  as  amended 
by  the  Debt  Collection  Improvement  Act 


of  1996,  Public  Law  104-134.  April  26, 
1996.  in  order  to  maintain  the  deterrent 
effect  of  civil  monetary  penalties  and  to 
promote  compliance  with  the  law.  This 
subpart  also  sets  out  the  current 
adjtisted  maximum  civil  monetary 
penalties  or  range  of  minimum  and 
maximum  civil  monetary  penalties  for 
each  statutory  civil  penalty  subject  to 
the  FAA's  jurisdiction. 

(b)  Each  adjustment  to  the  mayiTnnm 
civil  monetary  penalty  or  the  range  of 
minimum  and  maximum  civil  monetary 
penalties,  as  appUcable,  made  in 
accordance  with  this  subpart  applies 
prospectively  from  the  date  it  becomes 
effective  to  actions  initiated  under  this 
part,  notwithstanding  references  to  a 
specific  maximum  civil  monetary 
penalty  or  range  of  minimum  and 
maximum  civil  monetary  penalties 
contained  elsewhere  in  this  part 

$13,303    Definitions. 

(a)  Civil  Monetary  Penalty  means  any 
penalty,  fine,  or  other  sanction  that: 

(1)  Is  for  a  specific  monetary  amount  - 
as  provided  by  Federal  law  or  has  a 
maximiun  amount  provided  by  Federal 
law; 

(2)  Is  assessed  or  enforced  by  the  FAA 
pursuant  to  Federal  law;  and 

(3)  Is  assessed  or  enforced  pursuant  to 
an  administrative  proceeding  or  a  civil 
action  in  the  Federal  courts. 

(b)  Consumer  Price  Index  means  the 
Consumer  Price  Index  for  all  urban 
consumers  published  by  the  Department 
of  Labor. 

$13,305    Cost  of  Living  Adjustments  of 
Civil  Monetary  Penalties. 

(a)  Except  for  the  limitation  to  the 
initial  adjustment  to  statutory  maximum 
civil  monetary  penalties  or  range  of 
minimum  and  maximum  civil  monetary 
penalties  set  forth  in  paragraph  (c)  of 
this  section,  the  inflation  adjustment 
under  this  subpart  is  determined  by 
increasing  the  maximiun  civil  monetary 
penalty  or  range  of  minimum  and 
maximum  dvil  monetary  penalty  for 
each  civil  monetary  penalty  by  the  cost- 
of-living  adjustment.  Any  increase 
determined  under  paragraph  (a)  of  this 
section  is  rounded  to  the  nearest: 

(1)  Multiple  of  $10  in  the  case  of 
penalties  less  than  or  equal  to  $100; 

(2)  Multiple  of  $100  in  the  case  of 
penalties  greater  than  $100  but  less  than 
orequal  to  $1,000; 

(3)  Multiple  of  $1 .000  in  the  case  of 
penalties  greater  than  $1,000  but  less 
than  or  equal  to  $10,000; 

(4)  Multiple  of  $5,000  in  the  case  of 
penalties  greater  than  $10,000  but  less 
than  or  equal  to  $100,000; 

(5)  Multiple  of  $10,000  in  the  case  of 
poialties  greater  than  $100,000  but  less 
than  or  equal  to  $200,000;  and 
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(6)  Multiple  of  $25,000  in  the  case  of 
poialties  greater  than  $200,000. 

(b)  For  purposes  of  pexaffaph  (a)  of 
this  section.  Uie  term  "cost-of-living 
adjustment"  means  the  percentage  (if 
any)  lor  eadi  dvH  monetary  penalty  by 
which  the  Consumer  Price  Index  for  the 
month  of  June  of  the  calendar  year 
preceding  the  adjustment  exceeds  the 
Consumer  Price  Index  for  the  month  of 


June  of  the  calendar  year  in  which  the 
omotmt  of  such  civil  monetary  penalty 
¥ras  last  set  or  adjusted  piusuant  to  law. 

(c)  Limitaticm  on  initial  adjustment. 
Hie  initial  adjustment  of  maximum  civil 
penalty  or  range  of  minimum  and 
ma-irimnm  dvil  monetary  penalties 
made  pursuant  to  this  subpart  does  not 
occeed  10  percmt  of  the  statutory 
mairimiim  Qvil  penalty  before  an 


adjustment  under  this  subpart  is  made. 
TUs  limitation  applies  only  to  the 
initial  adjustment,  effective  on  Janiiary 
21. 1997. 

(d)  Inflation  adjustment.  Minimiun 
and  mavimiiTn  civil  monetary  penalties 
within  the  jurisdiction  of  the  FAA  are 
adjusted  for  inflation  as  follows: 


Minimum  and  Maximum  Civil  Penalties  Adjusted  for  Inflation,  Effective  January  21, 1997 


UnilBdSMseCode 
dMion 

Civt  monetary  penalty  de- 
scnpoon 

Minimum  pen- 

^anmunt 

as  of  10/23/ 

96 

New  adjusted 
mrdinum  pen- 
alty amount 

Maiilmisw  penally 

amoumasof  10^ 

96 

New  adjusted  minimum  penalty 
amount 

49  U.S.C.  5123(a) 
(changed  1900). 

49U.SX;. 
46301(a)(1)  (1958). 

VkMions  of  hazardous 
materiais  transportation 
lew  or  regulations. 

Vioiatiorts  o(  FAA  statute 
or  regulations  by  a  per- 

$250 per  vio- 
lation per 
day. 

N/A  ...... 

$250  per  vio- 
lation per 
day. 

N/A  

$25,000  per  violation 
per  day. 

$1,000  per  violation 
per  day. 

$27,000  per  violation  per  day. 
$1,100  per  violation  per  day. 

49  U.S.C. 
46301(a)(2) 
(changed  1967). 

49  U.S.C. 
46301(a)(3)(A) 
(1974). 

son 

Violaiions  of  FAA  statute 
or  regulations  by  a  per- 
son operating  an  aircraft 
for  the  transportation  o( 
passengers  or  property 
for  compensation. 

Violations  of  FAA  statute 
or  regulations  involving 
the  transportation  of 
hazardous  materials  t>y 

M/A 

N/A  

N/A  

$10,000  per  viotaUon 
per  day. 

$10,000  per  violation 
per  day. 

$11,000  per  violation  per  day. 

N/A  

• 

$1 1 .000  per  violation  per  day. 

49  U.S.C. 
46301(a)(3)(B) 
(1988). 

49  U.S.C.  46301(b) 

(1967). 
4fi  US.C  46309 

Violaiions  of  FAA  statute 
or  regulations  involving 
the  registration  or  rec- 
ordation under  chapter 
441  of  aircraft  not  used 
to  provide  air  transpor- 
tatioa 

Tampering  with  a  smoke 
alarm  device. 

Knowingly  providbig  false 
nformation  about  al- 
leged violations  Involv- 
ing ttie  special  aircraft 
juriadtodon  of  the  United 
Stales. 

Cairying  a  concealed 
deadty  or  dangerous 
weapon. 

N/A  

N/A  

N/A      

N/A  _ » 

N/A  

N/A  

$10,000  per  violation 
per  day. 

$2,000  per  violation 
$10,000  per  violation 

$10,000  per  violation 

$1 1.000  per  violalion  per  day. 

$2,200  per  violation. 
$11,000  per  violation. 

(1964). 
48  use  46303 

N/A  

N/A  

$11,000  per  violatioa 

(1984). 

bsuad  in  Washington,  DC  on  December  13. 
1996. 

Linda  Hail  Daschle. 
Acting  Administrator. 

[FR  Doc  96-32258  Filed  12-l»-9e:  8:45  am] 
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53 67412.  67419.  67426 

231 64636.  65478 

249 64636 

252 64636 

1843 64823 

1852 64823 

6104 .„ 67241 

PrepoMd  RutaK 

15..„ 65306 

42 _.. 65306 

46 65306 

47 65306 

52 65306 
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1845 66643 

1  w02  ■•»••■••«•..•••.••«.••••••••  ■••DDD43 

I  o/O  .,«••■••.»..»• ••••«•••  ».6dd43 

49CFR 
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1 64029 
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1039 66230 
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391 66250 

571 65610,  66992 

1312 67291 

Ch.  XI „ 64849 

50  CFR 

1 7 64475.  64481 

21 7 66933 

227 66933 

285 .66618 

622 64485,  65481,  65983 

630 64486 

648 64999 

679 63759,  64298,  64299. 

64487.  64569.  65985,  65989 
PropoMdRulas: 
il 64496 

Zw ■••■.•••••M*«<»>*.#»«.a**Dr293 

1 00 .67274 

285 63812 

622 „ ...66008.  67274 
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644 „ 6381 2 

648 64046.  64307,  64852, 

64854.  65192.  66646 

656 64497 

678 63812,67274 

679 63812.  63814.  64047, 

64310 


IV 
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The  NefTis  in  this  M  were 
edtonaHy  conrpiied  as  an  aid 
to  Federal  Register  users. 
Irtdusion  or  exclusion  Irom 
this  Bst  has  no  legal 
tignificance. 

RULES  QOmO  INTO 
EFFECT  TODAY 

DEFENSE  OEPARTMENT 

FederaJ  Acquisition  Regulation 
(FAR): 
Contractor  qualificationB; 

^manufacturefe;  or 

^regular  dealers 

requirement:  pubished  12- 

20'«6 
Coet  accounting  standards; 

inapplicabiMy  to  contracts 

and  subcontracts  tor 

oonvnerciai  items; 

pubished  12-20-96 
Data  Universal  Numbering 

System;  use  as  primary 

contractor  idenliflcalion; 

published  12-20-96 
Federal  procurement  data 

system;  jntormation 

coNection;  published  12- 

20-96 
Local  government  lobbying 

costs;  pubished  12-20-96 
Mnority  smaM  business  arxl 

capitai  ownership 

development  program; 

pubished  12-20-96 
Smail  business 

competitiveness 

demonstration  program; 

extension:  pubished  12- 

20-96 
Technical  amendments; 

pubished  12-20-96 

ENVIROflMENTAL 
PROTECTION  AGENCY 

Clean  Air  Act 
Add  rain  program- 
Continuous  emissions 
monitoring;  putiistied 
11-20-96 
Superlund  program: 
Nationai  oil  and  hazardous 
substances  contingency 
Ptan- 

National  pi  iw  Hies  ist 
update;  pubished  12- 
20-96 
Nationai  priorities  let 
update;  pubished  12- 
20-96 
FEDERAL  RESERVE 
SYSTEM 

Reimbursemert  for  providfeig 
financial  records  (Regulation 
S): 

Recoriimeping  requirements 
for  certain  frandai 
records;  pubished  11-20- 
96 


QENERAL  SERVICES 
ADMMMTRATION 

AoquisHon  regulations: 

Board  01  Contract  Appeals; 
praoedure  tutoa-' 

Travel  arxj  retocation 

expenses 

reimbureement; 
•  pubished  12-20-96 

HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
ChHdren  and  FamlHee 


Child  support  enforcement 
program: 

Federal  regulatory  reform; 
pubished  12-20-96 

MTERIOR  DEPARTMENT 
Surface  Mining  Rectamatiofi 
arid  EntorcMnent  Office 

Permanent  program  arxj 

abandorted  mine  \and 

reclamation  plan 

submissions: 

Oklahoma;  pubished  12-20- 
96 

Texas;  pubished  12-20-96 
PERSONNEL  MANAGEMENT 
OFFICE 
CNU  support  anchor  aimony; 

garnishment  orders 

processing: 

Legal  process;  designated 
agents  Hsts;  pubished  12- 
20-96 

SOCIAL  SECURITY 
ADMINISTRATION 

Supptemental  security  irxx)me: 
Aged,  bind,  and  dnabled- 
Dedk»ted  accounts  arxl 
Installment  payments  tor 
past-due  benefits; 
pubished  12-20-96 

COMMENTS  DUE  NEXT 
WEEK 

AGRICULTURE 
DEPARTMENT 

Agricultural  MarkaOng 
Service 

Cotton  research  arxl 
promotion  order 
Sign-up  period  during  wtiich 
eigtole  producers  and 
Importers  could  request 
continuarx»  retorendum 
on  1991  amendments; 
comments  due  t>y  12-23- 
96:  pubished  12-6-96 
Dates  (domestic)  produced  or 
packed  in  Ctriifomia; 
comments  due  t>y  12-23-96; 
pubished  12-6-96 

AGRICULTURE 
DEPARTMENT 

Federal  Crop  Inaurance 
Corporation 

Crop  Insurance  regulattoriK 


Dry  beai«;  commerte  due 
-     by  12-26-96:  pubished 
1  1"2&"0d 

AGRICULTURE 
DEPARTMENT 
Fann  Servloe  Agency 

Singto  family  housing; 
reengineering  and 
reinventfcjn  of  dkect  sectton 
502  and  504  programs; 
comments  due  by  12-23^; 
pubished  11-22-96 

AGRICULTURE 

DEPARTMENT 

Rural  Bualnesa  and 

Cooperative  Development 

Servlca 

Single  famiy  housing; 

reerxjineering  and 

reinvention  of  du-ect  sectton 

502  and  504  programe; 

comments  due  t>y  12-23-96; 

pubished  11-22-96 

AGRICULTURE      .     . 

DEPARTMENT 

Rural  Houalrtg  Service 

Single  famiy  housing; 
reengirieering  and 
reinvention  of  direct  sectton 
502  and  504  programs: 
comments  due  by  12-23-96; 
pubished  11-22-96 

AGRICULTURE 
DEPARTMENT 
Rural  UtNMee  Service 

Single  family  housing; 
reengineering  arxj 
reinvention  of  direct  sectton 
502  and  504  programs; 
comments  due  t>y  12-23-96; 
published  11-22-96 

COMMERCE  DEPARTMENT 
National  Oceanic  and 
Almoapherlc  Administration 
Fishery  conservatkxi  and 

management'COMOOT* 

Alaska;  fisheries  of 
Exclusive  EcorK)mic  2!one- 

Bering  Sea  and  Aleutian 
Islands  grourxifish; 
comments  due  by  12- 
23-96;  published  11-26- 
96 
Caribt>ean,  Gulf,  and  South 

Atiantk:  fisheries; 

corrvnents  due  by  12-23- 

96;  pubished  10-24-96 

COIMOOITY  FUTURES 

TRADING  COMMISSION 

Contract  maricels: 
Contract  market  desigrartton 
applicatxxis  review  arxl 
approval  and  exchange 
rules  relating  to  contract 
terms  arxl  corxfitiortt; 
comments  due  by  12-23- 
96;  pubished  11-22-96 

ENERGY  DEPARTMENT 

Contractor  employee 
protectton  program; 


commente  due  by  12-24-96; 

pubished  10-25-96 
ENVIRONMENTAL 
PROTECTION  AGENCY 

Aoquisitton  regulatiortt: 
Confidential  business 
informelion;  collection, 
use,  access,  treatment, 
arxl  disdosure; 
cerlificatton  requirements 
removed;  comments  due 
by  12-23-96;  pubished 
10-24-96 
Air  polutanis,  hazardous; 
nattonal  emisston  starxlards: 
Pdynter  arxl  resin 
productton  fadttties 
(Groups  I  and  IV); 
conxnents  due  t>y  12-26- 
96;  pubished  11-2&96 
Air  quafty  implementation 
plans;  approval  arxl 
promulgation;  various 


Arizona;  comments  due  by 
12-23-96;  pubished  10- 
23-96 
New  York;  comments  due 
by  12-27-96;  published 
11-27-96 
West  Virginia;  corrvnents 
due  by  12-27-96; 
published  11-27-96 
Clean  Air  Act: 
State  operating  permits 
programs- 
New  Mexico;  conxnents 
due  by  12-26-96; 
pubished  11-26-96 
New  Mexico;  comments 
due  by  12-26-96; 
published  11-26-96 
Toxic  sut)6tarx:es: 
Testing  requirements- 
Bi^henyl,  etc;  comments 
due  by  12-23-96; 
published  6-26-96 
FEDERAL 
COMMUNICATIONS 

Practtoe  an|^  procedure: 
Regulatory  fees  (1996  FY); 
assessment  arxl 
coHectton;  comments  due 
by  12-23-96;  pubished 
11-22-96 
Radto  stattons;  table  of 
assignments: 

Ftohda;  comments  due  t)y 
12-25^;  published  10- 
18-96 
Kentucky;  comments  due  by 
12-23-96;  pubished  11- 
14-96 
New  York;  comments  due 
by  12-23-96;  pubished 
11-14-96 
Texas;  comments  due  by 
12-23-96;  pubished  11- 
14-96 
FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 
Disaster  assistance: 
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Appeals  procaduras; 
commenis  due  by  12-23- .. 
96:  published  10-24-06 

Restoration  of  damaged 
facilties:  eligt)le  costs 
limitation  to  standards  in 
piace  at  time  of  disaster 
dedaralion  date; 
comments  due  t>y  12-24- 
96;  published  10-2&f$ 

FEDERAL  HOUSING 
FINANCE  BOARD 

Financing  Corporation: 
Operations:  Federal 
regulatory  reform; 
comments  due  l>y  12-231*  - 
96;  published  11-22-96 

FEDERAL  RESERVE 
SYSTEM 

Freedom  of  Infonnation  Act; 
implementation: 
Fee  schedule;  comments 
due  by  12-26-96; 
published  11-26-96 
Securities  credK  transactions 
(Regulations  G,  T.  and  U); 
comments  due  by  12-26-96; 
published  11-26-96 
FEDERAL  RETfREMENT 
THRIFT  INVESTMENT 
BOARD 

Thrift  savings  plan: 
Continuation  of  eiigiiility- 
District  of  Columbia 
Financial  Responsibility 
and  Management 
Assistance  Authority: 
participation  for  certain 
employees;  comments 
due  by  12-24-96; 
published  10-25-96 

HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 

Food  and  Drug 
Administration 

Food  for  human  consumption: 


Dietary  ingredMnts; 

premarket  notification; 
comments  due  by  12-26- 
•  96:  published  9^7-96 
Food  labeling- 
Dietary  supplements; 
nutritional  support 
statement:  notification 
procedure;  oommerte 
due  by  12-26^: 
published  9-27-96 
WTERIOR  DEPARTMENT   . 
FMi  and  Wildlife  Swvtoe 
Endangered  and  threatened 


'3- 


Petitions  on  findvigs,  etc- 
Santa  Ana  sucker, 
comments  due  tjy  12- 
.     26^;  published  11-26- 
•         96 

INTERIOR  DEPARTMENT 
Minerals  Management 
Service 

Administrative  appeals 
process;  comments  due  t>y 
12-27-96;  published  10-28- 
96 
JUSTICE  DEPARTMENT 
tanmlgration  and 
Natuiailzation  Servlca 
■Immigration: 

htonimmigrants;  documentary 
requirements- 
Periods  of  lawful 
'  temporary  arxl 
^        permanent  resident 
T        status  to  establish 
seven  years  of  lawful 
domicile:  comments  due 
by  12-26-96;  published 
11-25-96 
LABOR  DEPARTMENT 
Federal  Contract  Compliance 
Programs  Office 
Special  disabled  veterans  and 
Vietnam  era  veterans; 


■nrmnve  acoon  ana 
nondtocriminatton  obigattons 
of  coiitiactois  and 
suboonfractors 
Correction:  comments  due 
by  12-27-96;  pubKshad 
10-28-96 
NUCLEAR  REGULATORY 
COMMISSION 

Radiation  protection  standards: 
Correcttons,  ciarifteatk)ns, 
and  polk:y  change; 
comments  due  t>y  12-23- 
96;  published  10-7-96 
SECURITIES  AND 
EXCHANGE  COMMISSION 
Securities: 
Brokers  and  dealers  books 
and  records  requirement; 
convnents  due  by  12-27- 
96;  published  10-28-96 
TRANSPORTATION 
DEPARTMENT 
Fadam  Avtabon 
Adminlatration 
Air  traffic  operating  and  flight 
rules: 

Rocky  Mountain  NatkxiaJ 
Park,  CO:  special  flight 
njles  in  vtoinity;  comments 
due  by  12-23-96; 
pubiishad  12-11-96 
Comment  period 
reopened;  comments 
due  by  12-23-96; 
published  11-21-96 
Airworthiness  directives: 
BeU;  comments  due  t>y  12- 
24-96:  published  10-25-96 
Construcciones 
Aeronauticas,  S.A. 
(CASA);  comments  due 
by  12-23-96;  published 
11-12-96 
Jetstream;  comments  due 
ty  12-23-96;  published 
11-12-96 


UTEF  QmbH;  commerte 
due  by  12-27-96; 
published  10-28-96 

Ainvortiiness  standards: 

Special  oondtona- 

Boemg  model  767-27C 
airborne  warning  and 
control  system 
nwxlfication  (AWACS) 
airplanes:  comments 
due  by  12-23-96: 
published  11-21-96 

Rulemaking  petitions; 
surrvnary  arxj  disposition; 
comments  due  by  12-24^96; 
published  10-25-96 

TRANSPORTATION 
DEPARTMENT 

Maritime  Administration 

Cargo  preference-U.S.-flag 
vessels: 

Waivers  of  requirement  for 
exclusive  carriage  of 
export  cargo:  comments 
due  by  12-27-96; 
published  10-28-96 

TREASURY  DEPARTMENT 

Community  Development 
Financial  Institultons  Fund 

Bank  enterprise  award 
program;  commenis  due  by 
12-26-96;  published  11-25- 
96 

TREASURY  DEPARTMENT 

Internal  Revenue  Service 

Income  taxes: 

Kkxiexempt  emptoyees" 
trusts;  grantor  trust  rules 
applicatkxi;  comments  due 
by  12-26-96;  pubished  9- 
27-96 


;■  ,.--''  .t- 


Would  you  llko 
to  know... 

it  any  changes  have  been  made  to  the 
Code  of  Federal  Regulations  or  what 
documents  have  tieen  published  in  the 
Federal  Register  without  reading  the 
Federal  Register  every  day?  If  so,  you 
may  wish  to  subscribe  to  the  LSA 
(Ust  of  CFR  Sections  ASfedBd),  the 
Federal  Register  Index,  or  tx)th. 

LSA  •  Ust  of  CFR  SMtions  AlfKt.d 

The  LSA  (Uat  of  CFR  Sections  Affected) 
is  designed  to  lead  users  of  the  Code  of 
Federal  Regulations  to  amendatory 
acttons  puliished  in  the  Federal  Register. 
The  LSA  is  issued  morrtfily  in  cumutotive  form. 
Entries  irxScate  the  nature  of  ttie  cftanges— 
such  as  revised,  removed,  or  corrected. 
$26.00  per  year. 

Fsdefal  Register  index 

The  Index,  covering  ttw  contents  of  the 
daly  Federal  Regi^,  is  issued  monthly  In 
cumulative  form.  Entries  are  carried 
primarily  uTKier  ttte  names  of  ttie  issuing 
agerKies.  Significant  subjects  are  carried^ 
as  croes-references. 
$24.00  per  year. 


A  tmOing  aid  s  included  m  each  pubtcaoon  which  lots 
federal  fiegslei  page  numbers  mtfi  the  date  of  pubtcahon 
in  the  Federal  Aegetsr 


Superintendent  of  Documents  Subscription  Order  Form 


Oidv  PraoMUng  CodK 

*5421 


i^  ^  J 


I — I    I  £S,  enter  the  following  indicated  sutKcriptions  for  one  year: 


Cfkarge /our  ordisr. 

Fax  your  orders  (202)  512-2250 
Phone  your  orders  (202)  512-1800 


The  total  cost  of  my  order  is  $ 

regular  domestic  postage  and  handling  and  is  subject  to 
change.  International  customers  please  add  25%. 


LSA  ♦  List  of  CFR  Sections  Affected  (LCS)  at  $26.00  each 

Federal  Register  Index  (FRSU)  at  $24.00  each 

..  Price  includes 


(Company  or  penowd  name) 


(Pleaie  type  or  print) 


(Additioaal  address/attention  line) 


(Street  address) 


W9t  piivaiji,  i 

Q  Do  not  make  my  name  available  to  other  mailers 

Check  Bwthod  of  payacat: 

Q  Check  payable  to  Superintendent  of  E>ocuments 

a  GPO  Deposit  Account        I    I    I    I    I    I    I    \-\~\ 

Q  VISA  Q  MasterCard 


(expiration) 


I     I     I     I     I     I     I     I     I     I     I     I     I     I     I 


(City,  State.  Zip  code) 


(Daytime  pixme  inriiiding  area  code) 


(Purciuie  order  na) 


(Authorizing  signature)  6/96 

Tkamkyom  for  your  order! 

Mail  to:    Superintendent  of  Documents 

PO.  Box  371954,  Pittsburgh,  PA  15250-7954 


*  WfOMltk'ncmXKUrt^  SUPERINTENDEHT  of  documents*  SUBSCRIPnON  SERVICE 

know  when  to  expect  your  renewal  notice  and  keep  a  good  tfiing  coming.  To  keep  our  subscription 
prices  down,  the  Government  Printing  Office  mails  each  subscriber  <mly  one  renewal  notice.  You  can 
team  when  you  will  get  your  renewal  notice  by  diecldng  the  number  diat  follows  month/year  code  on 
ibe  top  hncoiyoarlabei  as  shown  in  Ms  example: 


A  renewal  notice  will  be 
sent  appraadmatdy  90  day* 
befoce  diis  dale. 


A  renewal  notice  will  be 
•ent  approacimately  90  days 
before  4his  date. 

• / ! 

DEC97R  1     : 


;AFR  SMZTH212J 

:  JOHN  SMITH 

:  212  MAIN  STREET 

:  FORESTVILLE  MD  20747 


DEC97R1      :  ;aFRDO  SMITH212J 

;,.  :  ijOHN  SMITH 

J  :212  MMN  STREET 

:  :  FORESTVILLE  MD  20747 


To  be  sure  diat  your  service  continues  without  interruption,  please  return  your  renewal  notice  promptly. 
If  your  subscription  service  is  discontinued,  simply  send  your  mailing  label  from  any  issue  to  the 
Superintendent  of  Documents,  Washington,  DC  20402-9372  with  the  proper  remittance.  Your  service 
will  be  idnsttfed. 

lb  change  your  addivss:  Please  SEND  YOUR  MAILING  LABEL,  along  with  your  new  address  to  the 
Superintendent  of  Documents,  Attn:  Chief,  Mail  List  Branch,  Mail  Stop:  SSOM,  Washington, 
DC  20402-9373. 

lb  inquire  about  your  subscription  service:  Please  SEND  YOUR  MAILING  LABEL,  along  with 
your  correspondence,  to  the  Superintendent  of  Documents,  Atm:  Chief,  Mail  list  Branch,  Mail 
Stop:  SSOM,  Washington,  DC  20402-9375. 

To  order  a  new  subscription:  Please  use  the  order  form  provided  below. 


CodB 


Superintendent  of  Documents  Subscription  Order  Fomi     Chargmyouronlar. 


•5468 

UYESy  please  enter  my  subscriptions  as  folows: 


k.  ^  J 


Fax  your  orders  (202)  512-2250 
Phone  your  orders  (202)  512-1800 


subscriptions  to  Federal  Register  (PR);  including  the  daily  Federal  Register,  monthly  Index  and  LSA  List 

of  Code  of  Federal  Regulations  Sections  Affected,  at  $544  ($680  foreign)  each  per  year. 

subscriptions  to  Federal  Register,  daily  only  (FRDOJ!  at  $494  ($617.50  foreign)  each  per  year. 

..(Includes  For  privacy,  check  box  below: 

□  Do  not  n>ake  my  name  available  to  other  mailers 
Ctwck  melhod  of  payment 

□  Ct)ecM  payable  to  Superintervjent  of  Documents 

-  OGPO  Deposit  Account   II    II    II  T1-n 


The  total  cost  of  my  order  is  $_ 


regular  shipping  and  harxiling.)  Price  subject  to  change. 


Company  or  paraonal  nam* 

(Plaaaa  typa  or  print) 

Addltioniri  acMtBsa/anantion  Una 

"V 

Street  addraas 

City,  Stata.  Zip  ooda 

Oaytkna  phona  indudlno  arM  code 

QVISA      a  MasterCard    j     j    |    j    {(axptratton  data) 


I   I   I  I  I I  I   I   I   I   I  I  ITI 


Thank  you  for  your  onleil 


Purchaaa  order  number  (opUonaO 


Authorizino  signature 

Mai  To:  Superintendent  of  Documents 

P.O.  Box  371954.  Pittsburgh.  RA 15250-7954 


6196 


Public  Laws 


105th  Congress,  1st  SesskJn,  1997 


Pamphlet  prints  of  public  laws,  often  referred  to  as  slip  laws,  are  the  initial  publication  of  Federal 
laws  upon  enactment  and  are  printed  as  soon  as  possible  after  approval  by  the  President. 
Legislative  history  references  appear  on  each  law.  Subscription  service  irxriudes  all  public  laws, 
issued  irregularty  upon  enactment,  for  the  105th  Congress,  1st  Session,  1997. 

Individual  laws  also  may  be  purchased  from  the  Superintendent  of  Documents,  U.S. 
Government  Printing  Office.  Prices  vary.  See  Reader  Aids  Section  of  tf^  Federal  Register  for 
anrxxjncements  of  newly  enacted  laws  or  access  the  online  database  at  http./Zwww.access. 
gpo.gov/su_docs/ 


Superintendent  of  Documents  Subscriptions  Order  Form 

I I  YlLo^eiiterinysubscriptionCs)  as  follows: 


Onisr  PiQOSMfeiQ  Cods; 

*6216 


Chargm  your  onttr. 
ItaEaayl 


S3 


Fax  your  ortkrs  (202)  512-2250 
Phone  your  orders  (202)  512-1800 


.  subscriptioas  to  PUBLIC  LAWS  for  the  r05th  Congress.  1st  Session,  1997  for  $190  per  subscription. 
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Federal  Communications  Commission 

NOTICES 

Agency  information  collection  activities: 

Proposed  collection;  comment  request,  67551 
Reporting  and  recordkeeping  requirements.  67551-67553 

Federal  Emergency  Management  Agency 

NOTICES 

Disaster  and  emergency  areas: 

Hawaii,  67553 

New  York.  67553 

Rhode  Island,  67553-67554 

Federal  Energy  Regulatory  Commission 

NOTICES 

Electric  rate  and  corporate  regulation  filings: 

CMS  Ensenada  S.A.  et  al.,  67542-67544 
Meetings;  Sunshine  Act,  67544 
Applications,  hearings,  determinations,  etc.: 

Arkansas  Western  Pipeline  Co..  67539-67540 

Columbia  Gulf  Transmission  Co..  67540 

Florida  Gas  Transmission  Co.,  67540 

Jupiter  Energy  Corp.,  67540-67541 

Mississippi  River  Transmission  Corp.,  67541 

Natinal  Gas  Pipeline  Co.  of-America,  67941 

NorAm  Gas  Transmission  Co.,  67541-67542 

Northwest  Pipeline  Corp.,  67542 

Wyoming  Interstate  Co.,  Ltd.,  67542 


Federal  Higlmay  Administration 

NOTICES 

Highway  performance  monitoring  system;  strategic 
reassessment,  67590-67592 

Federal  Maritime  Commission 

NOTICES 

Agreements  filed,  etc.  67554 

Federal  Railroad  Administration 

RULES 

Railroad  accident/incident  reporting: 
Small  railroads;  partial  relief,  67477-67491 

Federal  Reserve  System 

PROPOSED  RULES 

Securities  credit  transactions  (Regulations  G,  T,  and  U), 
67503 

Federal  Transit  Administration 

RULES 

State  safety  oversight;  rail  fixed  guideway  systems,  87492- 
67493 

Fish  and  Wildlife  Service 

RULES 

Endangered  and  threatened  species: 

Spring  Creek  bladderpod,  67493-67497 
NOTICES 
Environmental  statements;  availability,  etc.: 

Southwestern  United  States;  reintroduction  of  Mexican 
gray  wolf,  67573 

Food  and  Drug  Administration 

RULES 

Animal  drugs,  feeds,  and  related  products: 
New  drug  applications — 

Ivermectin  bolus,  67452-67453 
'   Oxytetracycline,  67453-67454 
Food  for  hiunan  consumption: 
Food  labeling — 
Restaurant  menus;  nutrient  content  and  health  claims 
exemption  removed;  correction,  67447-67452 
NOTICES 

Agency  information  collection  activities: 
Submission  for  OMB  review;  conunent  request,  67556- 
67557 
Compliance  policy  guides: 

Manual;  availability,  67557 
Human  drugs: 
Prescription  drug  user  fee  revenues  and  rates,  FY  1997; 
establishment,  67557-67559 
Medical  devices:  premarket  approval: 

VISX  Excimer  Laser  System  (Models  B  and  C)  for 
phototherapeutic  keratectomy.  67559 
Meetings: 

Advisory  committees,  panels,  etc.,  67560-67562 
Memorandums  of  understanding: 
Belarus;  drugs  and  biological  products  information 
exchange,  etc.,  67562-67565 

Forest  Service  ' 

NOTICES 

Environmental  statements;  availability,  etc.: 
Flathead  National  Forest,  MT,  67527-67530 
Tongass  National  Fore«.  AK.  67530. 

Heeith  and  Human  Servicee  Department 

See  Agency  for  Health  Care  Policy  and  Research 
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See  Food  and  Drug  Administration        ;: . 
See  Health  Care  Financing  Administration 
See  National  Institutes  of  Health 

Health  Care  Financing  Administration 

NOTICES 

Agency  information  collection  activities: 
Submission  for  0MB  review;  comment  request,  67566 

Housing  and  Urt>an  Devetopment  Department 

NOTICES 

Agency  information  collection  activities: 
Proposed  collection;  comment  request,  67572 

Irttsrior  Department 

See  Fish  and  Wildlife  Service 

See  Land  Management  Bureau  ;  ^  ■ 

See  Minerals  Management  Service  '" 

Intamai  Revenue  Service 

RULES  " 

Income  taxes: 
S  corporations  and  their  shareholders — 
Definitions  under  Subchapter  S,  67454-67458 
Procedure  and  administration: 
Limited  liability  companies;  tax  matters  partner  selection, 
67458-67463 
PROPOSED  RULES  .-     . 

Income  taxes:  ;    "*   -" 

Nuclear  decommissioning  reserve  funds;  revised 

schedules  of  ruling  amounts,  67510-67512 
Reorganizations;  receipt  of  rights  to  acquire  corporation 

securities,  67508-67510 
Shareholder  interest  continuity  requirement  for  corporate 
reorganizations,  67512-67515 
NOTICES 

Agency  information  collection  activities: 
Proposed  collection;  comment  request,  67594-67596 

Intematlonai  Development  Cooperation  Agency 

See  Agency  for  International  Development 

Juatlce  Department 

See  Jtistice  Programs  Office 

NOTICES 

Pollution  control;  consent  judgments: 
Telluride  Co.,  67574-67575     ^      '    *  "". ' 

Justice  Programs  Office     :       Vf.    '--^• 

NOTICES 

Agency  information  collection  activities: 
Proposed  collection;  comment  request,  67575 

Land  Management  Bureau       "  ,v 

PROPOaEO  RULES 

Public  administrative  procedures: 

Introduction  and  general  guidance;  public  land  records, 
67517-67518 
N0TIC£8 
Alaska  Native  claims  selection: 

Koniag,  Inc. ,  675  73  .  »   ,  .  -- 

Stevens  Village,  67573  i.   /      /, 

Tozitna.  Ltd.,  67573-67574  •   *• 

Resource  management  plans,  etc: 

Owyhee  Resource  Area.  ID,  67574 

iXHnerais  Management  Servloa      . . 

PROPOSED  RULES 

Administrative  appeals  process.  67515 


Minority  Business  Development  Agency 

NOTICES 

Business  development  center  program  applications: 
Maryland,  67531-67532 

National  Aeronautics  and  Space  Administration 

NOTICES 

Inventions,  Government-owned;  availability  for  licensing, 
67575-67576 

Meetings: 
Aeronautics  Advisory  Conmiittee,  67576 
Space  Science  Advis(uy  Committee,  67576 

National  Capital  Planning  Commission 

NOTICES 
Meetings: 
District  of  Columbia  Histcnic  Preservation  Review  Board; 
proposed  Convention  Center,  67577 

National  Credit  Union  Administration 

NOTICES 

Agency  information  collection  activities: 

Proposed  collection;  comment  request,  67577 
Meetings;  Simshine  Act,  67577-67576  . 

National  Highway  Trafflc  Safety  Administration 

RULES 

Fuel  economy  standards: 

Passenger  automobiles;  low  voliune  manufacturer 
exemptions,  67491-67492 
PROPOSED  RULES 
Fuel  economy  standards: 

Passenger  automobiles;  low  volimae  manufacturer 
exemptions,  67518-67521 
NOTICES 
Agency  information  collection  activities: 

Proposed  collection;  comment  request,  67592-67593 

National  institutes  Of  Heslth 

NOTICES 
Meetings: 
National  Center  for  Research  Resources,  67566 
National  Heart,  Lung,  and  Blood  Institute,  67566-67567 
National  Institute  of  Child  Health  and  Human 

Development.  67567 
National  Institute  of  Environm«ital  health  Sdoices, 

67567,  67568 
National  Library  of  Medicine,  67568 
Research  Grants  Division  initial  review  groups,  67569- 

67572 
Research  Grants  Division  special  emphasis  panels, 

67568-67569 

National  Labor  Relations  Board 

NOTICES 
Meetings: 
Agency  Procedure  Advisory  Committee.  67578 

National  Oceanic  and  Atmospheric  Administration 

RULES 

Fishery  conservation  and  management: 
Northeastern  United  States  fisheries — 
Simuner  flounder,  67497-67498 
PROPOSED  RULES 

Fishery  conservation  and  management: 
Aladca;  fisheries  of  Exclusive  Economic  Zone — 
Recordkeeping  and  reporting  requirements;  revisions. 
67524-67526 


,'     •.         •  '■  1 
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Northeastern  United  States  fisheries — 
Atlantic  mackerel,  squid,  and  butterfish.  67521-67524 
NOTICES 

Enviroiunental  statements;  availability,  etc.: 
Coastal  nonpoint  pollution  control  programs;  States  and 
territories — 
Pennsylvania  et  al.,  67532-67533 

National  Sdanca  Foundation 
Nonccs 

Agency  information  collection  activities: 
Submissirai  for  0MB  review;  comment  request.  67578- 

67579 
Antarctic  Conservation  Act  of  1978;  permit  applications. 

etc.,  67579 
Meetings: 
Bioengineering  and  Environmental  Systems  Special 

Emphasis  Panel.  67579 
Chemical  and  Transport  Systems  Research  Equipment 

Grant  Panel,  67580  , 

Ch<wnia»l  and  Transport  Systems  Special  Emphasis  Panel, 

67580 
Qvil  and  Mechanical  Systems  Special  Emphasis  Panel. 

67580 
Design,  Manufacture,  and  Industrial  Innovation  Special 

Emphasis  Panel,  67580-67581 
Geosdences  Special  Emphasis  Panel,  67581 
International  Programs  Special  Emphasis  Panel,  67581 
Materials  Research  Special  Emphasis  Panel,  67581 
Microelectronic  Information  Processing  Systems  Special 

Emphasis  Panel,  67581 
Polar  Programs  Special  Emphasis  Panel,  67581-67582 

Nuclear  Regulatory  Commission 

PnOPOSEO  RULES 
Rulemaking  petitions: 

Heartland  Operation  to  Protect  Environment,  67501- 
67503- 
NOTICES  »  "' 

Agency  information  collection  activities: 

Proposed  collection;  comment  request.  67582  , 
Reports;  availabihty,  etc.: 

Tritium  producing  burnable  poison  rod  lead -test 
assembUes,  67584 
Applications,  hearings,  determinations,  etc.: 

PECO  Energy  Co.,  67582-67584 

Personnel  Management  Office  ^v 

RULES 

Prevailing  rate  systems,  67447 
NOTICES 
Meetings: 
Federal  Prevailing  Rate  Advisory  Committee,  67584- 
67585 

Postal  Rate  Commission 

NOTICES 

Post  office  closings;  petitions  for  appeal: 
DiGiorgio,  CA,  67584-67585 

Presidential  Documents  / 

AOMMISTRATIVE  ORDERS 

Iraq,  northern;  drawdown  of  conunodities  from  the 

Department  of  Defense  to  support  a  peace  monitoring 
force,  67685 


PuMIc  Health  Service 

See  Agency  for  Health  Care  Policy  and  Research 
See  Food  and  Drug  Administration     ^ 
See  National  Institutes  of  Health 

Rural  Business-Cooperative  Service 

RULES 

Program  regulations: 

Business  and  industrial  loan  program,  67624-67654 
NOTICES 

Maximum  portion  of  gxiarantee  authority  available  for  1996^ 
1997  FY,  67530-67531 

Rural  Housing  Service 

RULES 

Program  regulations: 
Business  and  industrial  loan  program,  67624-67654 

Rural  UtllltiM  Service 

RULES 

Program  regulations: 
Business  and  industrial  loan  program,  67624-67654 

Securities  and  Excttange  Commission 

NOTICES 

Applications,  hearings,  determinations,  etc.: 
Woyagenu  Missoiui  Municipal  Income  Ftmd,  Inc.,  67585- 

67586 
Voyageur  Texas  Municipal  Income  Fund,  67586 

Surface  Transportation  Board 

NOTices 

Railroad  operation,  acquisition,  construction,  etc.: 

Clark  County.  WA,  67593 

Union  Pacific  Railroad  Co..  67593 

Textile  Agreements  implementation  Committee 

See  Committee  for  the  Implementation  of  Textile 
Agreements 

Transportation  Department 
See  Coast  Guard 

See  Federal  Aviation  Administration 
See  Federal  Highway  Administration 
See  Federal  Railroad  Administration 
See  Federal  Transit  Administration 
See  National  Highway  Traffic  Safety  Administration 
See  Surface  Transportation  Board 
RULES 

Organization,  functions,  and  authority  delegations: 
Commandant,  U.S.  Coast  Guard,  67476-67477 

Treasury  Department 

See  Alcohol,  Tobacco  and  Firearms  Bineau 

See  Commimity  Development  Financial  Institutions  Fund 

See  Customs  Service 

See  Internal  Revenue  Service 

United  States  Information  Agency 

NOTICES 

Art  objects;  importation  for  exhibition: 
Giambattista  Tiepolo,  67596-67597 


*•.•.. 
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Separate  Parts  In  This  Issue 

Partn 

Department  of  Energy,  67600-67621 

PartW 

Farm  Service  Agency,  Rviral  Business  Cooperative  Service, 
Rural  Housing  Service,  Rural  Utilities  Service,  67624- 
67654 

Part  IV 

Environmental  Protection  Agency,  67682-67677 

PartV 

The  President,  67685 


Reader  Aids 

Additional  information,  including  a  list  of  public  laws, 
telephone  niunbers,  reminders,  and  finding  aids,  appears  in 
the  Reader  Aids  section  at  the  end  of  this  issue. 


Electronic  Bulletin  Board 

Free  Electronic  Bulletin  Board  service  for  Public  Law 
numbers.  Federal  Register  finding  aids,  and  a  list  of 
dociunents  on  pubUc  inspection  is  available  on  202-275- 
1538  or  275-0920. 
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CFR  PARTS  AFFECTED  IN  THIS  ISSUE 


A  cunuMiv*  M  of  the  parts  affected  this  mooVi  can  be  found  In  the 
Reader  Aids  section  at  the  end  of  this  issue. 
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Rules  and  Regulations 


FadandRgMv 

Vol  61.  No.  247 

Monday,  December  23,  1996 


This  section  of  the  FEDERAL  REGISTER 
contains  regulatory  documents  having  general 
appiicaisility  and  legal  effect,  most  of  wtiich 
are  Iceyed  to  and  codHied  in  the  Code  of 
Federal  Regulations,  wtiich  Is  pubfehed  under 
50  tities  pursuant  to  44  U.S.C.  1510. 

The  Code  of  Federal  Reguiatiom  is  sold  by 
ttie  Superintenderrt  of  Documents.  Prices  of 
new  txx>ks  are  Ksted  in  the  first  FEDERAL 
REGISTER  issue  of  each  week. 


OFFICE  OF  PERSONNEL 
MANAGEMENT 

5CFRP8rt532 

RIN3206^H54 

Prevailing  Rate  Systems;  Redefinition 
of  Anchorage,  AK,  Nonappropriated 
Fund  Wage  Area 

AGENCY:  Office  of  Personnel 
Management 

ACTION:  Final  rule. 

SUMMARY:  The  Office  of  Personnel     ■ 
Management  (OPM)  is  issuing  a  final 
rule  to  redefine  the  Anchorage,  AK, 
nonappropriated  fund  (NAF)  Federal 
Wage  System  (FWS)  wage  area  for  pay- 
setting  purposes. 
EFFECTIVE  DATE:  January  22, 1997. 
FOR  FURTHER  INFORMATION  CONTACT: 
Frank  Derby,  (202)  606-2848. 
SUPPLEMENTARY  INFORMATION:  On  July 
12, 1996,  OPM  published  an  interim 
rule  redefining  the  Anchorage,  AK,  FWS 
NAF  wage  area  to  add  the  Valdez- 
Cordova  census  area  (a  new  NAF 
employment  site)  as  an  area  of 
application,  to  delete  10  area  of 
application  census  divisions  that  no 
longer  have  NAF  employees,  and  to 
make  other  updates  to  reflect  changes  in 
the  names  and  boundaries  of  certain 
Alaska  boroughs  and  census  areas  made 
since4fae  Anchorage,  Alaska,  NAF  wage 
area  was  last  defined.  The  interim  rule 
provide  a  30-day  period  for  public 
comment.  OPM  received  no  comments 
during  the  comment  period.  Therefore, 
the  interim  rule  is  being  adopted  as  a 
final  rule.  ■ 

Regulatory  Ftecfltility  Act 

I  certify  that  these  regulations  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities 
because  they  afiect  only  Federal 
agencies  and  employees. 


List  of  Subjects  in  5  CFR  Part  532 

Administrative  practice  emd 
procedure.  Freedom  of  information. 
Government  employees.  Reporting  and 
recordkeeping  requirements.  Wages.  . 

Accordingly,  under  the  authority  of  5 
U.S.C.  5343,  the  interim  rule  «m«nriing 
5  CFR  part  532  published  on  July  12, 
1996,  (61  FR  36609),  is  adopted  as  final 
without  changes. 

Office  of  Personnel  Management 

LoiTaiiM  A.  Gteeii« 

Deputy  Director. 

[FR  Doc.  96-32502  Filed  12-20-96;  8:4S  am] 

■UMQ  COOK  as-oi-» 


5CFRPart532 

RIN  3206-nAH41 

Prevailing  Rate  Systems;  Redefinition 
of  Oneida,  NY,  Nonappropriated  Fund 
Wage  Area 

AGENCY:  Office  of  Personnel 

Management 

ACTION:  Final  rule. 

SUMMARY:  The  Office  of  Persoimel 
Management  (OPM)  is  issuing  a  final 
rule  to  abolish  the  Oneida,  NY, 
nonappropriated  fund  (NAF)  Federal 
Wage  System  (FWS)  wage  area  and  to 
establish  a  new  Jefferson,  NY,  NAF 
wage  area  with  a  survey  area  consisting 
of  Jefferson  Coimty — currently  an 
unsurveyed  county  in  the  Oneida  wage 
area.  The  Oneida  wage  area  is  presently 
composed  of  one  survey  area  county 
(Oneida)  and  nine  area  of  application 
counties  (Albany,  Clinton,  Jefferson, 
Onondaga,  Ontario,  Schenectady, 
Saratoga,  Seneca,  and  Steuben).  After 
this  change,  a  new  wage  area,  Jefferson, 
NY,  will  include  seven  of  these 
counties,  with  Jefferson  designated  as 
the  survey  area  and  Albany,  Oneida, 
Onondaga,  Ontario,  Schenectady,  and 
Steuben  designated  as  areas  of 
application.  Clinton.  Saratoga,  and 
Seneca,  which  have  no  FWS  employees, 
wiU  be  deleted. 

EFFECTIVE  DATE:  January  22, 1997. 
FOR  FURTHER  INFORMATION  CONTACT: 
Frank  Derby,  (202)  606-2848. 
SUPPUMENTARY  INFORMATION:  On  June  4, 
1996,  OPM  published  an  interim  rule  to 
abolish  the  Oneida,  NY,  wage  area  and 
to  establish  a  new  Jefferson,  NY,  NAF 
wage  area  with  a  survey  area  consisting 
of  JeCfersoB  County— currently  ah      '' 


xusurveyed  county  in  the  Oneida  wage 
area.  The  Oneida  wage  area  is  presently 
composed  of  one  survey  area  county 
(Oneida)  and  nine  area  of  application 
counties  (Albany,  Clinton,  Jefferson, 
Oiondaga,  Ontario,  Schenectady. 
Saratoga.  Seneca,  and  Steuben). 

The  new  wage  area,  Jeffsrson.  NY. 
will  include  seven  of  these  coimties, 
with  Jefferson  designated  as  the  survey 
area  and  Albany,  Oneida,  Onondaga, 
Ontario,  Schenectady,  and  Steuben 
designated  as  areas  of  appUcation. 
Clinton,  Saratoga,  and  Seneca,  which 
have  no  FWS  employees,  will  be 
deleted.  The  interim  rule  provided  a  30- 
day  public  comment  period.  No 
comments  were  received.  Therefore,  the 
rule  is  being  adopted  as  a  final  rule. 

Regulatory  Flexibility  Act 

I  certify  that  these  regulations  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities 
because  they  affect  only  Federal 
agencies  and  employees. 

List  of  Subjects  in  5  CFR  Part  532 

Administrative  practice  and 
procedure.  Freedom  of  information. 
Government  employees.  Reporting  and 
recordkeeping  requirements.  Wages. 

Accordingly,  under  the  authorify  of  5 
U.S.C.  5343,  the  interim  rule  amending 
5  CFR  part  532  published  on  Jime  4, 
1996  (61  FR  27995),  is  adopted  as  final 
without  any  changes. 

Office  of  Personnel  Management 

Loiraine  A.  Green, 

DeputyDitecUx. 

[FR  Doc  96-32503  Filed  12-20-96:  8:45  am) 

HLUNOCOOCi 


DEPARTMENT  OF  AGRICULTURE 
Agricultural  Marketing  Servloe 
7  CFR  Part  58 
Dairy  Grading  and  Inspection 

AQENCY:  Agricultural  Marketing  Service, 

USDA. 

ACTION:  Correcting  amendments. 

SUMMARY:  This  document  contains 
corrections  to  OMB  control  nimabers 
currently  contained  in  the  Code  of 
Federal  Regiilations  (CFR).  The 
regulations  relate  to  information 
repwting  requirements  for  dairy  plants 
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approved  for  USDA  inspection  and 
grading  service. 

EFFECTIVE  DATE:  December  23, 1996. 
FOR  FURTHER  INFORMATION  CONTACT: 
Duane  Spomer  (202)  720-9382. 

SUPPLEMENTARY  INFORMATION: 

Need  for  Correction 

As  published  in  the  CFR.  the 
regulations  contain  errors  which  may 
proved  to  be  misleading  and  are  in  need 
of  clarification. 

List  of  SubiecU  in  7  CFR  Part  58 

Dairy  products,  Food  grades  and 
standards.  Food  labeling,  Reporting  and 
recordkeeping  requirements. 

Accordingly,  7  CFR  Part  58  is 
corrected  by  making  the  following 
correcting  amendments. 

PART  58-(AMENDEP] 

1.  The  authority  citation  for  Part  58 
continues  to  read  as  follows: 

AnOerity:  7  U.S.C  1621-1627. 

2.  In  §  58.100  the  table  is  revised  to 
read  a  follows: 

fS8.l00    0MB  centre)  numbers  asaignad 
pursuant  to  the  Papeiwoffc  Reduction  Act 


7  CFR  section  wtiere  reguirB- 
ments  are  descnbed 


Conenl 
0MB  con- 
trol ^4o. 


0681-0110 
0581-0110 
0681-0110 


Dated:  December  16, 1996. 
Silvio  Capponi, 
Acting  Director,  Dairy  Division. 
(FR  Doc.  96-32513  Filed  12-20-96;  8:45  am] 
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DEPARTMENT  OF  COMMERCE 
Bureau  of  Export  Administratiofi 
15  CFR  Parts  740, 770.  and  774 
[Dociiat  Na  961218367-6367-01] 
RIN0694-AB54 

RavWons  to  the  Export  Administration 
Ragulations:  Computar  Ravisions 

AQB«CV:  Bureau  of  Export 
Administration,  Commerce. 

ACTION:  Final  rule. 

SUMMARY:  On  March  25, 1996,  the 
Bureau  of  Export  Administration  (BXA) 
published  an  interim  rule  (61  FR  12714) 
that  restructiued  and  reorganized  the 
Export  Administration  Regulations 


(EAR).  The  interim  rule  clarified  the 
language  of  the  EAR  and  simplified  the 
application  and  made  the  export  control 
regulatory  regime  more  user  friendly. 
This  rule  amends  the  EAR  by  making 
certain  revisions  and  clarifications  and 
in  same  cases,  inserts  material 
inadvertently  omitted  from  the  March 
25  interim  rule  for  the  export  and 
reexport  of  computers  as  described  in. 

the  Commerce  Control  List  and  

described  by  License  Exception  CTP. 
Among  other  revisions,  this  rule 
provides  that  "No  License  Required" 
(NLR)  is  available  for  the  export  and 
reexport  of  digital  computers  (other  than 
those  controlled  for  MT  reasons)  with  a 
CTP  of  2,000  Mtops  or  less,  except  to 
embargoed  or  terrorist-supporting    ' 
destinations. 

Although  the  Export  Administration 
Act  (EAA)  expired  on  August  20. 1994, 
the  President  invoked  the  International 
Emergency  Economic  Powers  Act  and 
continued  in  efiiect,  to  the  extent 
permitted  by  law,  the  provisions  of  the 
EAA  and  the  EAR  in  Executive  Order 
12924  of  August  19, 1994,  as  extended 
by  the  President's  notice  of  August  15, 
1995  (60  FR  42767),  and  notice  of 
August  14, 1996  (61  FR  42527). 
EFFECTIVE  DATE:  This  rule  is  effective 
December  23, 1996. 
FOR  FURTHER  INFORMATION  CONTACT: 
Patricia  Muldonian,  Office  of  Exporter 
Services,  Bureau  of  Export 
Administration.  Telephone:  (202)  482- 
2440. 

SUPPLEMENTARY  MFORMATXM:       ; 

Background 

Specifically,  this  rule  revises  the 
computer  provisions  of  the  EAR, 
consistent  with  the  Presidential 
Directive  of  October  6. 1995,  as  follows: 

1.  By  revising  §  740.7(a),  scope  of 
License  Exception  CTP,  to  limit  the 
scope  of  this  License  Exception  to  apply 
to  digital  computers  controlled  by  a  CTP 
parameter,  specially  designed 
components  therefor  and  related 
equipment  therefor. 

2.  By  revising  §  740.7(e)(2), 
restrictions,  to  apply  only  to  digital 
computers  and  specially  designed 
components  therefor. 

3.  By  revising  §  770.2,  to  add  an 
interpretation  for  computers,  to  clarify 
that: 

a.  Digital  computers  or  oranputer 
systems  classified  under  paragraphs  (a), 
(b),  or  (c)  of  ECCN  4A003.  that  qualify 
for  "No  License  Required"  (NLR)  must 
be  evaluated  on  the  basis  of  CTP  alone, 
to  the  exclusion  of  all  other  technical 
parameters.  Digital  computers  or 
computer  systems  classified  imder 
paragraphs  (a),  (b),  or  (c)  of  ECCN  4A003 


that  qualify  for  License  Exception  CIT 
must  be  evaluated  on  the  basis  of  CTP, 
to  the  exclusion  of  all  other  technical 
parameters,  except  for  parameters  of 
Missile  Technology  concern,  or  for 
paragraph  (e)  of  ECCN  4A003 
(equipment  performing  analog-to-digital 
cmiversions  exceeding  the  limits  in 
paragraph  (a.5.a)  of  ECCN  3A001);  and 

b.  Related  equipment  classified  imder 
paragraphs  (d),  (e),  (f),  or  (g)  of  ECCN 
4A003  may  be  exported  or  reexported 
imder  License  Exceptions  GBS  or  CIV. 
When  related  equipment  is  exported  or 
reexported  as  part  of  a  computer  system. 
License  Exception  CTP  is  available  for 
the  computer  system  including  the 
related  equipment. 

4.  In  Export  Control  Classification 
Number  (ECCN)  4A001,  by  revising  the 
control  language  for  nuclear 
nonproliferation  (NP)  and  computer 
(XP)  controls  to  specify  that  these 
controls  apply  to  electronic  computers 
with  a  CTP  greater  than  2,000  Mtops. 

5.  In  Export  Control  Classification 
Niunber  (ECCN)  4A002,  by  revising  the 
control  language  for  nuclear 
nonproliferation  (NP)  and  computer 
(XP)  controls  to  specify  that  these 
controls  apply  to  hybrid  computers  with 
a  CTP  greater  than  2,000  Mtops. 

6.  By  revising  Export  Control 
Classification  Number  (ECCN)  4A003,  as 
follows: 

a.  By  creating  a  "Note"  in  the  License 
Requirements  section  that  specifies  that 
"No  License  Required"  (NLR)  applies  to 
the  export  or  reexport  of  digital 
computers  with  a  CTP  between  260  and 
2,000  Mtops,  except  to  embargoed  or 
terrorist-supporting  destinations  and 
computers  controlled  for  MT  reasons. 

b.  By  revising  the  control  language  for 
national  security  controls  to  specify  that 
NS  Coliunn  1  applies  to  paragraphs  (b) 
and  (c)  and  NS  Column  2  applies  to 
paragraphs  (a),  (d),  (e).  (f),  and  (g). 

c.  By  revising  the  control  language  for 
nuclear  nonproliferation  (NP)  and 
computer  (JQ')  controls  to  specify  that 
these  controls  apply  to  digital 
computers  with  a  CTP  greater  than 
2,000  Mtops. 

d.  By  revising  License  Exceptiqp  GBS 
to  clarify  that  related  equipment 
described  in  paragraphs  (d),  (e),  (f),  and 
(g)  are  eligible  for  License  Exception 
GBS. 

e.  By  revising  License  Exception  CTP 
to  clarify  that  tnis  License  Exception  is 
available  for  computers  controlled  by 
paragraphs  (a),  (b),  and  (c),  to  the 
exclusion  of  other  technical  parameters, 
with  the  exception  of  the  parameters 
specified  as  controlled  for  Missile 
Technology  (MT)  concerns  or  paragraph 
(e)  (equipment  performing  analog-to- 
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digital  amversions  exceeding  the  limits 
of  ECX>I  3A00lJL5.a). 

t  By  revising  License  Exception  CTV 
to  clarify  that  related  equipment 
described  in  paragraphs  (d)(having  a  3- 
D  vector  rate  less  than  10  M  vectors/ 
sec),  (e),  (f),  and  (g}  are  eligible  for 
License  Exception  CTV. 

7.  In  Export  Control  Classification 
Number  (ECCN)  4D001.  by  revising  the 
control  language  for  nuclear 
nonproliferation  (NP)  and  computer 
(XP)  controls  to  specify  that  these 
controls  apply  to  software  for  computers 
with  a  CTP  greater  than  2,000  Mtops. 

8.  In  Export  Control  Classification 
Number  (ECCN)  4D002,  by  revising  the 
control  language  for  nuclear 
nonprolilsration  (NP)  and  computer 
(XP)  controls  to  specify  that  these 
controls  apply  to  software  for  computers 
with  a  CTP  greater  than  2,000  Mtops. 

9.  In  Export  Control  Classification 
Number  (ECCN)  4E001,  by  revising  the 
control  language  for  nuclear 
nonproliferation  (NP)  and  computer 
(XP)  controls  to  specify  that  these 
controls  apply  to  technology  for 
computers  with  a  CTP  greater  than 
2,000  Mtops.  '     - 

Savings  Clause 

Shipments  of  items  removed  from 
eligibility  for  export  or  reexport  under  a 
particular  General  License  or  License 
Exception  symbol  or  the  designator 
NLR,  as  a  result  of  this  regulatory 
acti(m.  may  continue  to  ho  exported 
under  that  designator  until  March  24, 
1907. 
K^il^npalffiig  RAquiranients 

1.  This  final  rule  has  been  determined 
to  be  not  significant  for  purposes  of 
Executive  Order  12866. 

2.  Notwithstanding  any  other 
provision  of  law.  no  person  is  required 
to  respond  to  nor  sh^  a  person  be 
subject  to  a  penalty  for  tailure  to  comply 
with  a  collection  of  information  subject 
to  the  requirements  of  the  Paperwork 
Reduction  Act  unless  that  collection  of 
information  displays  a  currently  valid 
OMB  Control  Niunber.  This  rule 
involves  collections  of  information 
subject  to  the  Paperwoiic  Reduction  Act 
of  1980  (44  U.S.C.  3501  et  seq.).  These 
collections  have  been  approved  by  the 
Office  of  Management  and  Budget  under 
control  numbers  0694-0088,  0694-0097, 
and  0694-0013. 

3.  This  rule  does  not  contain  policies 
with  Federalism  implications  sufficient 
to  warrant  preparation  of  a  Federalism 
assessment  under  Executive  Order 
12612. 

4.  The  provisions  of  the 
Administrative  Procedure  Act  (5  U.S.C. 
553)  requiring  notice  of  proposed 
rulemaking,  the  opportimify  for  public 


participation,  and  a  delay  in  effectivB 
date,  are  inapplicable  because  this 
regulation  involves  a  miUtary  and 
foreign  aftin  function  of  the  United 
States  (Sec.  5  U.S.C.  553(aUl)).  Further, 
no  other  law  requires  that  a  notice  of 
proposed  rulemaking  and  an 
opportunity  for  public  comment  be 
given  for  this  rule.  Because  a  notice  of 
proposed  rulemaking  and  an 
opportimity  for  pubUc  comment  are  not 
required  to  be  given  for  this  rule  under 
5  U.S.C.  or  by  any  other  law,  the 
requirements  of  the  Regulatory 
Flexibihty  Act  (5  U.S.C  601  et  seq.)  are 
not  applicable. 

Therefore,  this  regulation  is  issued  in 
final  form.  Although  there  is  no  formal 
comment  period.  pubUc  comments  on 
this  regulation  are  welcome  on  a 
continuing  basis.  Comments  should  be 
submitted  to  Patricia  Muldonian, 
Reg\ilatory  Policy  Division,  Office  of 
Exporter  Services,  Biueau  of  Eiqxtrt 
Administration,  Department  of 
Commerce,  P.O.  Box  273,  Washington, 
DC  20044. 

List  of  Subjects 

15  CFR  Porta  740  and  744 

Administrative  practice  and 
procedure,  Exports,  Foreign  trade. 
Reporting  and  recordkeeping 
requirements. 

15  CFR  Part  770 

Exports,  Foreign  Trade. 

Accordingly,  parts  740,  770,  and  774, 
of  the  Export  Administration 
Regulations  (15  CFR  parts  730-799)  are 
amended  as  follows: 

1.  The  authorify  citation  for  15  CFR 
parts  740  and  770  continue  to  read  as 
follows: 

Authority:  50  U.S.C  app.  2401  ef  seq.;  50 
U.S.C  1701  et  seq.;  E.O.  12924,  59  FR  43437, 
3  CFR.  1994  Comp.,  p.  917;  Notice  of  August 
IS.  1995  (60  FR  42767.  August  17, 1995):  and 
Notice  of  August  14. 1996  (61  FR  42527. 
August  15, 1996). 

2.  The  authority  citation  for  15  CFR 
Part  774  continues  to  read  as  follows: 

AuOoritjr:  50  U.S.C.  app.  2401  et  seq.\  50 
U.S.C  1701  et  seq.;  10  U.S.C.  720;  10  U.S.C 
7430(e):  18  U.S.C  2510  et  seq.;  22  U.S.C 
287c:  22  U.S.C  3201  et  seq.;  22  U.S.C  6004; 
Sec  201,  Pub.  L.  104-58. 109  Stat  557  (30 
U.S.C  185(«));  30  U.S.C  185(u);  42  U.S.C 
2139a:  42  U.S.C  6212: 43  U.S.C  1354: 46 
U.S.C  app.  466c:  50  U.S.C  app.  5;  B.6. 
12924,  59  FR  43437.  3  CFR,  1994  Comp.,  p. 
917;  Notice  of  August  15. 1995  (60  FR  42767, 
August  17, 1995);  Notice  of  August  14, 1996 
(61  FR  42527,  August  15. 1996). 

PART  74(MAMENDEO] 

3.  Section  740.7  amended  by 

a.  By  revising  paragraph  (a); 

b.  By  revising  paragraph  (b)(2); 


c.  By  revising  paragraph  (c)(2); 

d.  By  revising  paragraph  (d)(2);  and 

e.  By  revising  paragraph  (e),  as 
follows: 

f74a7    Convuters(CTP). 

(a)  Scope.  License  Exception  CTP 
authorizes  exports  and  reexports  of 
digital  computers  and  specially 
designed  components  therefor,  exported 
or  reexported  separately  or  as  part  of  a 
system  for  consumption  in  Computer 
Tier  coimtries  as  provided  by  this 
section.  (Related  equipment  controlled 
imder  4A003.d,  .f,  and  .g  is  authorized 
under  this  License  Exception,  only 
when  exported  or  reexported  with  these 
computera  as  part  of  a  system.)  You  may 
not  use  this  License  Exception  to  export 
or  reexport  items  that  you  know  will  be 
used  to  enhance  the  CTP  beyond  the 
eligibilify  limit  allowed  to  your  country 
of  destination.  When  evaluating  your 
computer  to  determine  License 
Exception  CTP  eligibiUty,  use  the  CTP 
parameter  to  the  exclusion  of  other 
technical  parameters  for  computers 
classified  under  ECCN  4A003.a.  .b  and 
.c.  »ccept  for  parameters  specified  as 
Missile  Technology  (MT)  concerns  or 
4A003.e  (equipment  performing  analog- 
to-digital  conversions  exceeding  the 
Umits  in  ECCN  3A001.a.5.a).  This 
License  Exception  does  not  authorize 
the  eoqtort  or  reexport  of  graphic 
accelnators  or  coprocessora,  or 
computera  controlled  for  MT  reasons. 

(b)  Computer  Tier  1. 
(D*  •  * 

(2)  Eligible  computers.  The  computers 
eligible  for  License  Exception  CTP  to 
Tier  1  destinations  are  those  with  a  CTP 
greater  than  2.000  Mtops. 

(£)••• 

(2)  Eligible  computers.  The  computus 
eligible  for  License  Exception  CTP  to 
Tier  2  destinations  are  those  having  a 
Composite  Theoretical  Performance 
(CTP)  greater  than  2000,  but  equal  to  or 
less  than  10,000  MilUons  of  The<»etical 
Operations  Per  Second  (Mtops). 

(d)*  •  • 

(2)  Eligible  computers.  The  computera 
eligible  for  License  Exception  CTP  to 
Tier  3  destinations  are  those  having  a 
Composite  Theoretical  Performance 
(CTP)  greater  than  2.000  Millions  of 
Theoretical  Operations  Per  Second 
(Mtops),  but  less  than  or  equal  to  7,000 
Mtops. 
•        •        •        •        • 

(e)  Restrictions.  (1)  Computera  eligible 
for  License  Exception  CTP  may  not  be 
accessed  either  physically  or 
computationally  by  nationals  of  Cuba, 
Iran,  Iraq,  Libya,  North  Korea,  Sudan  or 
Syria,  except  commercial  consignees 
described  in  Supplement  No.  3  to  part 
742  of  the  EAR  are  prohibited  only  from 
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giving  such  nationals  user-accessible 
programmability. 

(2)  Computers  eligible  for  License 
EMseption  CTP  may  not  be  reexported/ 
retiansferred  without  prior 
authorization  from  BXA  i.e.,  a  license,  a 
permissive  reexport,  another  License 
Exception,  or  "No  License  Required". 
This  restriction  must  be  conveyed  to  the 
consignee,  via  the  Destination  Control 
Statement,  see  §  758.6(aKii)  of  the  EAR. 


PART  770-{AMENDED] 

4.  Section  770.2  is  amended  by 
adding  a  new  paragraph  (1)  to  read  as 
follows: 

17702   Commodtty  Inlwpretobone. 

(1)  Interpretation  12:  Computers.  (1) 
Digital  computers  or  computer  systems 
classified  imder  ECCN  4A003.a.  .b,  or  .c, 
that  qualify  for  "No  License  Required" 
(NLR)  must  be  evaluated  on  the  basis  of 
CTP  alone,  to  the  exclusion  of  all  c^er 
technical  parameters.  Computers 
controlled  in  this  entry  for  MT  reasons 
are  not  eligible  for  License  Exception 
CTP  regardles  of  the  CTP  of  the 
computer.  I^gital  computers  or 
computer  systems  classified  under 
ECCN  4A003.a,  .b,  or  .c  that  qualify  for 
License  Exception  CTP  must  be 
evaluated  on  the  basis  of  CTP,  to  the 
exclusion  of  all  other  technical 
parameters,  except  for  parameters  of 
Missile  Technology  concern,  or  ECCN 
4A003.e  (equipment  performing  analog- 
to-digital  conversions  exceeding  the 
limits  in  ECCN  3A001.a.5.a).  This 
License  Exception  does  not  authorize 
the  export  or  reexport  of  computers 
controlled  for  MT  purposes  regardless  of 
the  CTP.  Assemblies  performing  analog- 
to-digital  conversions  are  evaluated 
under  Category  3 — Electronics,  ECCN 
3A001.a.5.a. 

(2)  Related  equipment  classified 
under  ECCN  4A003.d,  .e,  .f,  or  .g  may 
be  exported  or  reexported  imder  License 
Exceptions  GBS  or  dV.  When  related 
equipment  is  exported  or  reexported  as 
part  of  a  computer  system,  NLR  or 
License  Exception  CTP  is  available  for 
the  computer  system  and  the  related 
eqmpment,  as  appropriate. 

PART  774— [AMENDED] 

5.  In  Supplement  No.  1  to  ptut  774 
(the  Commerce  Control  List),  Category 
4 — Computers,  the  following  Export 
Control  Classification  Nmnbers  (ECCNs) 
are  am«ided: 

a.  By  revising  the  "License 
Requirements"  section  for  ECCNs 
4A001  and  4A002: 


b.  By  revising  the  "License         v.  .... 
Requirements"  and  the  "License 
Exceptions"  sections  for  4A003; 

c.  By  revising  the  "License 
Requirements"  section  for  ECCNs  4D001 
and  4D002;  and 

d.  By  revising  the  "License 
Requirements"  section  for  ECCN  4EO01, 
as  follows:  „_^ ' 

4A001    Electronic  computers  and  relaled 
•qutpment,  and  "electronic  aseembHes" 
and  apadaity  designed  componanta 
therefor. 

License  Bequirements 
Reason  for  Control:  NS,  MT.  AT,  NP. 

XP.  ... 


Control(s) 


NS  applies  to  entire  entry 
IWITappHesto4A001.a  .... 
AT  applies  to  entire  entry 


Country  chart 


NS  Column  2. 
MTCotunrm  1. 
AT  Column  1. 


NP  applies  to  electronic  computers 
with  a  CTP  greater  than  2,000  Mtops. 
imless  a  License  Exception  is  available. 
See  §  742.3(b)  of  the  EAR  for 
information  on  applicable  licensing 
review  policies. 

XP  applies  to  electronic  computers 
with  a  CTP  greater  than  2,000  Mtops, 
unless  a  License  Exception  is  available. 
XP  controls  vary  according  to 
destination  and  end-user  and  end-use. 
See  §  742.12  of  the  EAR  for  additional 
information. 


4A002    "Hybrid  cowpulara".  and 
"electronic  aaaamblles"  and  apedaHy 
dealgnad  componanta  tberefor. 

License  Requirements 

Reason  for  Control:  NS,  MT,  AT,  NP. 
XP. 


controls  vary  according  to  destination 
and  end-user  and  end-use.  See  §  742.12 
of  the  EAR  for  additional  information. 


Control(s) 

Country  chart 

NS  applies  to  entire  entry 

NS  Column  2. 

MT  applies  to  hytxid  com- 

MT Column  1. 

puters  comtxrted  with 

specially  designed  "soft- 

ware", for  modeling. 

simulation,  or  design  in- 

tegration o(  complete 

.-             •• 

rocket  systems  and  un- 

manned air  vetiicle  sys- 

.'•< 

tems  that  are  usable  in 

systems  controlled  for 

.  '  '      « 

MT  reasons. 

i 

AT  appfies  to  entire  entry 

AT  Column  1. 

4A003    "Digital  computers",  "elaetronlc 
aaaamhllns".  and  related  equipment 
ttierator,  and  apedaNy  deatgned 
compoTMnts  therefor. 

License  Requirements 

Reason  for  Control:  NS.  MT,  CC.  AT, 
NP,XP. 


NP  applies  to  hybrid  computers  with 
a  CTP  greater  than  2,000  Mtops.  unless 
a  License  Exception  is  available.  See 
§  742.3(b)  of  the  EAR  for  information  on 
applicable  licensing  review  policies. 

XP  applies  to  hybrid  computers  with 
a  CTP  greater  than  2.000  Mtops.  unless 
a  License  Exception  is  available.  XP 


Control(s) 


NS  applies  to  4A003.b  and 

NS  applies  to  4A003.a.  d. 
.e. .(.  and  .g. 

MT  applies  to  digital  conv 
puters  used  as  ancillary 
equipment  for  test  facul- 
ties and  equipment  ttiat 
are  controlled  t>y  98005 
or  98006. 

CC  applies  to  digital  conv 
pulers  for  computerized 
fingerprint  equipment 

AT  apples  to  entire  entry 
(refer  to  4A994  for  corv 
trols  on  computers  with 
a  CTP  >  6  but  <  to  260 
Mtops). 


Country  chart 


NSColumnl. 
NS  Column  2. 


MTCdurm  1. 


CC  Column  1. 


AT  Column  1. 


NP  applies  to  digital  computers  with 
a  CTP  greater  than  2,000  Mtops.  unless 
a  License  Exception  is  available.  See 
§  742.3(b)  of  the  EAR  for  information  on 
applicable  licensing  review  policies. 

XP  applies  to  digital  computers  with 
a  CTP  greater  than  2.000  Mtops.  unless 
a  License  Exception  is  available.  XP 
controls  vary  according  to  destination 
and  end-user  and  end-use.  See  §  742.12 
of  the  EAR  for  additional  information. 

Note:  For  all  destinations,  except  Cuba, 
Iran,  Iraq,  Libya,  N.Koiea,  Sudan,  and  Syria, 
no  license  is  required  (NLR)  for  computers 
with  a  CTP  between  260  and  2,000  Mtops., 
and  for  assemblies  described  in  4A003.C  that 
are  not  capable  of  exceeding  a  CTP  of  2,000 
Mtops  in  aggregation.  Computers  controlled 
in  this  entry  for  MT  reasons  are  not  eligible 
for  NLR. 

License  Exceptions 

LVS:  $5000. 

GBS:  Yes,  for  4A003.d,  .e,  .f.  and  .g 
and  specially  designed  components 
therefor,  exported  separately  or  as  part 
of  a  system. 

CTP:  Yes.  for  computers  controlled  by 
4A003.a.  .b  and  .c.  to  the  exclusion  of 
other  technical  parameters,  with  the 
exception  of  parameters  specified  as 
controlled  fgr  Missile  Technology  (MT) 
concerns  or  4A003.e  (equipment 
performing  analog-to-digital  conversions 
exceeding  the  limits  of  3A001.a.5.a).  See 
§740.7  of  the  EAR 
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aV:  Yes,  for  4A003.d  (having  a  3-D 
vector  rate  less  than  10  M  vectors/sec), 
.e,  .fand.g. 


4O001    "SofUMrV^MCianydaslgnador 
modMed  for  the  "deveiopnwnt", 
jiroaiiciion  or  use  oi  eiiu^NiMni 
controiod  by  4A001  to  4A004, 4A101.  or 
"•ofMwars"  controlled  by  4O001  to  4O003. 

License  Requirements 

Reason  for  Control:  NS,  MT,  CC,  AT, 
NP,XP. 


Control(s) 

Country  chart 

NS  ««3plies  to  "software" 

NS  Column  1. 

for  equipment  controlled 

by  4A001  to  4A004, 

4D001  to  40003. 

MT  applies  to  "software" 

MT  Column  1. 

by  4A001  to  4A003  or 

' "  1 

4A101  tor  MT  reasons. 

CC  applies  to  "software" 

CCCohjnwil. 

for  equipment  contrdted 

by  4A003  for  CC  rea- 

- 

sons. 

AT  applies  to  entire  entjy 

AT  Column  1. 

MP  applies  to  "software"  for 
computers  with  a  CTP  greater  dian 
2,000  Mtops,  unless  a  License  Exception 
is  available.  See  §  742.3(b)  of  the  EAR 
for  information  on  applicable  licensing 
review  policies. 

XP  applies  to  "software"  for 
computers  with  a  CTP  greater  than 
2,000  Mtops,  unless  a  License  Exception 
is  available.  See  §  742.12  of  the  EAR  for 
information  on  applicable  licensing 
review  p>olicies. 


4O002   "Softwre"  epedaWy  deigned  or 
modified  to  support  "todwiotogy" 
controlled  by  4E001  or  4E002. 

License  Requirements 

Reason  for  Control:  NS,  MT,  AT,  NP, 
XP. 


Con«rat<s) 


NS  applies  to  entire  entry 
MT  applies  to  "software" 
for  equipment  controNed 
by  4A001  to  4A003  or 
4A101  for  MT  reasons. 
AT  apples  to  entre  entry 


Country  chert 


NS  Column  1. 
MT  Column  1. 


ATCoksnnl. 


NP  applies  to  "software"  for 
computers  witba  CTP  greater  than 
2,000  Mtops,  unless  a  License  Exception 
is  available.  See  §  742.3(b)  of  the  EAR 
for  information  on  applicable  licensing 
review  policies. 

XP  applies  to  "software"  for 
computers  with  a  CTP  greater  than 
2,000  Mtops,  unless  a  License  Exception 
is  available.  See  §  742.12  of  the  EAR  for 


information  on  applicable  licensing 
review  policies. 


'  4E001    "Tectmology"  according  to  ttw 
Qeneral  Technology  Note,  for  ttie 

Q&w9m^Mtt9in  ,     piUUUCIKNI     Or     1199    Of 

equlpnwnt  controWed  by  4A001  to  4A004. 
4A101  or  "aoftiMre"  eontrolted  by  4O001  to 
4D00S. 

License  Requirements 

Reason  for  Control:  NS.  MT,  CC.  AT. 


NP.XP. 

ControKs) 

Counby  chart 

NS  Column  1. 

No  applies  to  lecnnoiogy^ 

for  equipment  controlled 

by  4A001  to  4A004. 

4D001to4D003. 

MT  applies  to  "techrxilogy" 

MT  Column  1. 

for  equipment  controlled 

by  4A001  to  4A003, 

4A1G1  40001  or  40002 

for  MT  rsaaons. 

CC  Column!. 

CC  appfies  to  "techrwlogy" 

for  equipment  controlled 

by  4A003  for  CC  rea- 

sons. 

AT  applies  to  entire  entry 

AT  Column  1. 

NP  applim  to  "technology"  for 
computers  with  a  CTP  greater  than 
2.000  Mtops,  unless  a  License  Exception 
is  available.  See  §  742.3(b)  of  the  EAR 
for  information  on  applicable  licensing 
review  poUcies. 

XP  applies  to  "technology"  for 
computers  with  a  CTP  greater  than 
2.000  Mtops,  unless  a  License  Excepticm 
is  available.  See  §  742.12  of  the  EAR  for 
information  on  applicable  Ucensing 
review  policies. 

Dated:  December  18, 1996. 
Sue  E.  Ecksrt, 

Assistant  Secretary  for  Export 
A  dministration. 
[FR  Doc  96-32483  Filed  12-20-96;  8:45  am] 

BIUJNQ  CODE  W1»-39-^ 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  AdministFatkNi 

21  CFR  Part  101 

[DociMtNo.93N-01Sq 

RIN0eiOnAA19 

Food  Labeling;  Nutrient  Contant 
Claifna  and  Health  Claims;  Restaurant 
Foods;  Correction 

AOBICV:  Food  and  Drug  Administration, 

HHS. 

AcnON:  Final  rule:  correction. 


StMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  correcting  a 
final  rule  that  appeared  in  the  Fedval 
Register  of  Augiut  2, 1996  (61  FR 
40320).  Hie  document  amended  the 
food  labeling  regulations  to  remove  the 
provisions  that  exempt  restaurant 
menus  from  the  requirements  for  how 
nutrient  content  claims  and  health 
claims  are  to  be  made  and  from  the 
jequirements  for  the  provision  of 
nutrition  information  with  respect  to  the 
nutrients  that  are  the  basis  for  the  claim, 
when  claims  are  made.  The  document 
was  published  with  some  errors.  Among 
other  things,  FDA  inadvertently 
neglected  to  remove  the  reference  to 
restaurant  menus  from  21  CFR 
101.13(b).  This  document  corrects  those 
errors. 

EFFECTIVE  DATE:  May  2. 1997. 

FOR  FUirmER  MFOmiATION  CONTACT: 
Michelle  A.  Smith.  Center  for  Food 
Safety  and  Applied  Nutrition  (HFS- 
158),  Food  and  Drug  Administration. 
200  C  St.  SW..  Washington,  DC  20204. 
202-205-5099. 

SUPPl£MENTARY  INFORMATION: 

These  corrections  do  not,  in  any  way, 
alter  the  scope  or  intent  of  the  August 
2, 1996,  final  rule. 

In  FR  Doc.  No.  96-19645,  appeering 
oa  page  40320  in  the  Federal  Register 
of  Friday,  August  2, 1996.  the  following 
corrections  are  made: 

1.  On  page  40321.  in  the  first  column, 
in  the  second  full  paragraph,  in  the 
third  and  fourth  lines,  "§  101.13(q)(5) 
(21  CFR  101.13(q)(5))  exempts"  is 
corrected  to  read  "§  101.13(b)  and  (q)(5) 
(21  CFR  101.13(b)  and  (q)(5))  exempt". 

2.  On  page  40325,  in  the  third 
column,  in  the  first  full  paragraph,  in 
line  12,  after  "(2)"  the  phrase  "from 

§  101.13(b).  pertaining  to  nutrient 
content  claims,  the  language  that  reeds 
...  •  .^  ^j^  ^g  exception  to  such 
claims  on  restaurant  menus.  *  *  *";"  is 
added,  and  in  line  13  add  "(3)"  before 
the  phrase  "from  §  101.13(q)(5).":  and  in 
line  16,  "(3)"  is  removed  and  "(4)"  is 
added  in  its  place. 

3.  On  page  40328.  in  the  second 
column,  in  the  18th  line  from  the 
bottom ofthe page,  "(b)  and  "is added 
between  "101.13"  aud  "(q)(5)".  In  the 
third  column,  in  the  seccmd  full 
paragraph,  the  first  sentence  is  corrected 
to  read  "Thus,  the  deletion  of  the  phrase 
'(except  for  menus)'  that  exempted 
menus  from  nutrient  content  claim 
requirements  in  §§  101.10  and 
101.13(q)(5)  and  the  deletion  ofthe 
phrase  '.with  the  exception  of  such 
claims  on  restaurant  menus,'  in 

§  101.13(b)  will  be  effective  ob  Kby  2, 
1997." 


■    "I- .  ■ 
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4.  On  page  40331,  in  the  first  column, 
under  the  caption  "Description:",  in  line 
10,  "(b)  and  "  is  added  between 
"101.13"  and  "(q)(5)".  On  the  same 
page,  in  the  second  column,  in  the  first 
full  paragraph,  in  line  25,  "(b)  and  "is 
added  between  "101.13"  and  "(q)(5)", 
and  in  the  same  paragraph,  the  first  23 
lines  are  removed.  The  paragraph  now 
begins  with  "Once  it  becomes 
effective". 

5.  On  page  40332.  in  the  second 
column,  amendatory  item  "3."  is 
corrected  to  read  as  follows; 

3.  Section  101.13  is  amended  by 
revising  the  introductory  text  of 
paragraphs  (b)  and  (q)(5)  to  read  as 
follows: 

f  101.13    Nutrtant  content  datone—gaiMral 


(b)  A  claim  that  expressly  or 
implicitly  characterizes  the  level  of  a 
nutrient  (a  nutrient  content  claim)  of  the 
type  required  in  nutrition  labeling 
under  §  101.9  may  not  be  made  on  the 
label  or  in  labeling  of  foods  miless  the 
claim  is  made  in  accordance  with  this 
section  and  with  the  applicable 
regulations  in  subpart  D  bf  this  part  or 
in  part  105  or  part  107  of  this  chapter. 

•  •        •        •        • 

(q)  *  *  * 

(5)  A  nutrient  content  claim  used  on 
food  that  is  served  in  restaurants  or 
other  establishments  in  which  food  is 
served  for  immediate  himian 
consumption  or  which  is  sold  for  sale  or 
use  in  such  establishments  shall  comply 
with  the  requirements  of  this  section 
and  the  appropriate  definition  in 
subpart  D  of  this  part,  except  that: 

*  *        •        •        • 

Dated:  December  13, 1996. 
WilliunK.HiifalMrd, 
Associate  Covnmissioner  for  Policy    . 
Coordination. 

[FR  Doc.  96-32428  Filed  12-20-96;  8:45  am] 
aujNO  coos  4iM-et-r 


21  CFR  Part  520 

Oral  Dosage  Form  New  Animal  Drugs; 
Ivermectin  Bolus 

AGENCY:  Food  and  Drug  Administration, 

HHS. 

ACTION:  Final  rule. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  amending  the 
animal  drug  regulations  to  reflect 
approval  of  a  new  animal  drug 
application  (NAOA)  filed  by  Merck 
Research  Laboratories.  The  NADA 
provides  for  use  of  an  ivermectin- 
contalning,  sustained-release  bolus  in 


cattle  for  treatment  and  control  for 
approximately  135  days  of  certain 
Internal  and  external  parasitic  infections 
throughout  the  grazing  season. 
EFFECTIVE  DATE:  December  23, 1996. 
FOR  FURTHER  MF0RMAT10N  CONTACT: 
Melanie  R.  Berson,  Center  for  Veterinary 
Medicine  (HFV-135).  Food  and  Drug 
Administration,  7500  Standish  PI., 
Rockville,  MD  20855,  301-594-1643. 
SUPPlfMENTARY  INFORMATION:  Merck 
Research  Laboratories,  Division  of 
Merck  &  Co.,  Inc..  P.O.  Box  2000. 
Rahway.  NJ  07065-0914.  filed  NADA 
140-988,  which  provides  for  the  use  of 
Ivomec®  (1.72  grams  ivermectin) 
Sustained-Release  Bolus  for  Cattle  for 
the  treatment  and  control  of  certain 
gastrointestinal  roundworm,  lungwonn, 
mange  mite,  sucking  lice,  cattle  grub, 
and  tick  infections  in  cattle  weighing  at 
least  275  poimds  (lb)  (125  kilograms 
(kg))  but  not  more  than  660  lb  (300  kg) 
of  body  weight  on  the  day  of 
administration.  The  NADA  is  approved 
as  of  November  18, 1996,  and  the 
regulations  are  amended  in  21  CFR  part 
520  by  adding  new  §  520.1197  to  reflect 
the  approval.  The  basis  of  approval  is 
discussed  in  the  fireedom  of  information 
siunmary. 

In  accordance  with  the  freedom  of 
information  provisions  of  21  CFR  part 
20  and  514.11(e)(2)(ii),  a  summary  of 
safety  and  effectiveness  data  and 
information  submitted  to  support 
approval  of  this  application  may  be  seen 
in  the  Dockets  Management  Branch    ^, 
(HFA-305),  Food  and  Drug 
Administration,  12420  Parklawn  Dr.. 
rm.  1-23.  Rockville.  MD  20857,  between 
9  a.m.  and  4  p.m..  Monday  through 
Friday. 

Under  secUon  512(c)(2)(F)(ii)  of  the 
Federal  Food,  Drug,  and  Cosmetic  Act 
(21  U.S.C.  360b(c)(2)(F)(u)),  this 
approval  for  food-producing  animals 
qualifies  for  3  years  of  mariceting 
exclusivity  beginning  November  18. 
1996,  because  the  application  contains 
substantial  evidence  of  the  effectiveness 
of  the  drug  involved,  studies  of  animal 
safety,  or  in  the  case  of  food-producing 
animals,  human  food  safety  studies 
(other  than  bioequivalence  or  residue 
studies)  required  for  approval  of  the 
application  and  conducted  or  sponsored 
by  the  applicant. 

The  agency  has  carefully  considered 
the  potential  environmental  effects  of 
this  action.  FDA  has  concluded  that  the 
action  will  not  have  a  significant  impact 
on  the  hiunan  environment,  and  that  an 
environmental  impact  statement  is  not 
required.  The  agency's  finding  of  no 
significant  impact  and  the  evidence 
supporting  that  finding,  contained  in  an 
environmental  assessment,  may  be  seen 


in  the  Dockets  Management  Branch 
(address  above)  between  9  aon.  and  4 
p.m..  Monday  through  Friday. 

List  of  Subjects  in  21  CFR  Part  520 

Animal  drugs. 

Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs  and  redelegated  to 
the  Center  for  Veterinary  Medicine.  21 
CFR  part  520  is  amended  as  follows: 

PART  S20-ORAL  DOSAGE  FORM 
NEW  ANIMAL  DRUGS 

1.  The  authority  citation  for  21  CFR 
part  520  continues  to  read  as  follows: 

Aiitiiority:  Sec.  512  of  the  Federal  Food, 
Drug,  and  Cosmetic  Act  (21  U.S.C.  380b). 

2.  New  §  520.1197  is  added  to  read  as 
follows: 

1820.1197    Ivermectin  austainetf-release 
Dolus. 

(a)  Specifications.  Each  sustained- 
release  bolus  contains  1.72  grams  of 
ivermectin. 

(b)  Sponsor.  See  No.  000006  in 
§  510.600(c)  of  this  chapter. 

(c)  Related  tolerances.  See  §  556.344 
of  this  chapter. 

(d)  Conditions  of  use  in  ruminating 
calves — (1)  Amount.  Administer  one 
bolus  per  calf  weighing  at  least  275 
pounds  (lb)  (125  kilograms  (kg))  and  not 
more  than  660  lb  (300  kg)  on  the  day  of 
administration. 

(2)  Indications.  For  treatment  and 
control,  throughout  the  grazing  season 
(approximately  135  days),  of 
gastrointestinal  roundworms 
Haemonchus  placei,  Ostertagia  ostertagi 
(including  inhibited  fourth-stage  larvae). 
Trichostrongylus  axei,  T.  colubriformis, 
Cooperia  spp..  Nematodirus 
hehretianus,  Bunostomum 
phlebotomum,  Oesophagostomum 
radiatum;  limgworms  Dictyocaulus 
vivipanis;  grubs  Hypoderma  spp.; 
sucking  lice  Linognathus  vituli. 
Solenopotes  capillatus;  mange  mites 
Psoroptes  ovis,  Sarcoptes  scabiei,  and 
ticks  Amblyomma  americanum. 

(3)  Limitations.  The  bolus  was 
specifically  designed  for  use  in  cattle; 
do  not  use  in  other  animal  species. 
Calves  must  be  nmunating  and  older 
than  12  weeks  of  age.  Do  not  administer 
to  calves  weighing  less  than  275  lb  (125 
kg).  Do  not  administer  a  damaged  bolus. 
Because  a  milk  withdrawal  time  has  not 
been  established,  do  not  use  in  female 
dairy  cattle  of  breeding  age.  Do  not 
slaughter  cattle  within  180  days  of 
treatment.  Consult  your  veterinarian  for 
assistance  in  the  dia^osis,  treatment, 
and  control  of  parasitism. 


"^: 
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Dated:  December  12. 1996.       vV  'v  -      . 
Sl^han  F.  SoDdkif, 

Director,  Center  for  Veterinary  Medicine. 
(FR  Doc  96-32431  Filed  12-20-96: 8:45  am] 
MJJMQ  OOM  41«0-ei-F 


21  CFR  Part  556 

TolerancM  for  Residues  of  New 
Animal  Drugs  in  Food;  Oxyt^Bvcyciine 

agency:  Food  and  Drug  Administration, 

HHS. 

ACTION:  Final  rule. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  amending  the 
animal  drug  regulations  to  reflect 
approval  of  a  supplemental  new  animal 
drug  application  (NADA)  filed  by  Pfizer 
Animal  Health.  The  supplemental 
NADA  provides  for  revised  tolerances 
for  residues  of  oxytetracycline  in  edible 
tissues. 

EFFECTIVE  DATE:  December  23, 1996. 
FOR  FURTHER  INFORMATION  CONTACT: 
Dianne  T.  McRae,  Center  for  Veterinary 
Medicine  (HFV-102),  Food  and  Drug 
Administration,  7500  Standish  PL, 
Rockville,  MD  20855,  301-594-1623. 
SUPPLEMENTARY  INFORMATION:  Pfizer, 
Inc.,  235  East  42d  St.,  New  York,  NY 
10017,  is  sponsor  of  NADA  113-232. 
which  provides  for  the  use  of 
Liqiuunycin®  LA-200® 
(oxytetracycline)  sterile  suspension  for 
injection  in  beef  cattle,  beef  calves, 
nonlactatlng  dairy  cattle,  dairy  calves, 
and  swine  for  the  indications  for  iise  as 
in  21  CFR  522.1662a. 

The  supplement  provides  for  a  change 
in  the  tolerance  levels  specified  in 
§  556.500  (21  CFR  556.500)  for 
oxytetracycline  residues  in  edible 
tissues  of  cattle,  beef  calves, 
nonlactating  dairy  cattle,  dairy  calves, 
and  Swine.  Review  of  the  supplement 
involved  a  reevaluation  of  the  data  and 
information  in  the  original  approval 
using  criteria  in  the  "Human  Food 
Safety  Guideline  for  Antimicrobial 
Drugs."  The  supplement  is  approved  as 
of  May  31, 1996,  and  the  regulation  in 
§  556.500  is  revised  to  reflect  the 
approval. 

in  evaluating  this  supplement,  FDA's 
Center  for  Veterinary  Medicine  (CVM) 
considered  the  ciunulative  effects  of  all 
tetracyclines  approved  for  use  as  new 
animal  drugs  because  all  tetracycline 
drugs  have  a  similar  end  point  of 
toxicological  concern,  i.e.,  an  effect  on 
the  inte^inal  microflora.  Based  on  the 
cumiilative  effect,  the  acceptable  daily 
intake  (ADI)  was  established  for  total 
te&acycline  activity  at  1.5  milligrams 
per  person  per  day.  Forty  percent  of  that 


ADI  is  being  assigned  to  edible  tissues 
and  60  percent  of  the  ADI  is  reserved  for 
milk.  Based  on  this  evaluation,  CVM  has 
established  the  revised  tolerance  for 
residues  of  all  tetracycline  new  animal 
drugs  (including  chlortetracycline, 
oxytetracycline,  and  tetracycline)  to  2 
parts  per  million  (ppm)  in  muscle,  6 
ppm  in  liver,  and  12  ppm  in  fat  and 
kidney.  As  such,  §  556.500  has  been 
amended  to  provide  that  for 
oxytetracycline,  tolerances  are 
established  for  the  siun  of  residues  of 
the  tetracyclines  including 
chlortetracycline,  oxytetracycline,  and 
tetracycline  at  2  ppm  in  muscle,  6  ppm 
in  liver,  and  12  ppm  in  kidney' and  fat. 

Although  approval  of  Pfizer's 
supplement  did  not  require  submission 
of  new  safety  or  effectiveness  data,  a 
summary  of  data  and  information  used 
to  support  approval  of  this  supplement 
as  described  in  21  CFR  part  20  and  21 
CFR  514.1  l(e)(2)(ii)  may  be  seen  in  the 
Dockets  Management  Branch  (HFA- 
305),  Food  and  Drug  Administration, 
12420  Parklawn  Dr.,  rm.  1-23. 
Rockville,  MD  20857,  between  9  a.m. 
and  4  p.m.,  Monday  through  Friday. 

Under  section  512(c)(2)(F)(iii)  of  the 
Federal  Food,  Drug,  and  Cosmetic  Act 
(21  U.S.C.  360b(c)(2)(F)(iii)).  this 
supplement  does  not  qualify  for 
marketing  exclusivity  because  the 
supplement  does  not  contain  reports  of 
new  clinical  or  field  investigations 
(other  than  bioequivalence  or  residue 
studies)  or  human  food  safety  studies 
(other  than  bioequivalence  or  residue 
studies)  essential  to  the  approval  and 
conducted  or  sponsored  by  the 
applicant. 

FDA  has  determined  imder  21  CFR 
25.24(d)(l)(i)  that  this  action  is  of  a  type 
that  does  not  individually  or 
cumulatively  have  a  significant  effect  on 
the  hmnan  environment.  Therefore, 
neither  an  environm«ital  assessment 
nor  an  environmental  impact  statement 
is  required. 

Because  the  revised  tolerance 
approved  in  this  supplement  for 
oxytetracycline  is  based  on  the  total 
tetracycline  activity,  it,  in  effect,  revises 
the  tolerances  for  dtilortetracycline  and 
tetracycline.  Therefore,  FDA  has  also 
revised  21  CFR  556.150 
(chlortetracycline)  and  556.720 
(tetracycline)  to  be  consistent  with  the 
new  tolerance  for  oxytetracycline  based 
on  the  total  tetracycline  activity. 

List  of  Subjects  in  21  CFR  Part  556 

Animal  drugs.  Foods. 

Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  and  imder 
authority  delegated  «0  the  Commissioner 
of  Food  and  Drugs  and  redelegated  to 


the  Center  for  Veterinary  MedidiM.  21 
CFR  part  556  is  amended  as  follows: 

PART  556— TOLERANCES  FOR 
RESIDUES  OF  NEW  AMMAL  DRUQS 
IN  FOOD 

1.  The  authority  citation  for  21  CFR 
part  556  continues  to  read  as  follows: 

Authority:  Sees.  402,  512,  701  of  the 
Fednal  Food,  Drug,  and  Cosmetic  Act  (21 
U.S.C  342,  36db,  371). 

2.  Section  556.150  is  revised  to  read 
as  follows: 

1566.150    ChterWfacycime. 

Tolerances  are  established  for  the  sum 
of  residues  of  the  tetracyclines 
including  chlortetracycline, 
oxytetracycline,  and  tetracycline,  in 
tissues  of  beef  cattle,  nonlactating  dairy 
cows,  calves,  swine,  sheep,  chickens, 
tiurkeys,  and  ducks,  as  follows: 

(a)  2  parts  per  million  (ppm)  in 
muscle. 

(b)  6  ppm  in  liver. 

(c)  12  ppm  in  fat  and  kidney. 

3.  Section  556.500  is  revised  to  read 
as  follows: 

S  556.500    Oxytetracycline. 

Tolerances  are  established  for  the  stun 
of  residues  of  the  tetracyclines 
including  chlortetracycline, 
oxytetracycline,  and  tetracycline,  in 
tissues  of  cattle,  beef  calves, 
nonlactating  dairy  cattle,  dairy  calves, 
swine,  sheep,  chickens,  turkeys,  catfish, 
lobsters,  and  salmonids,  as  follows: 

(a)  2  parts  per  million  (ppm)  in 
muscle. 

(b)  6  ppm  in  liver. 

(c)  12  ppm  in  fat  and  kidney. 

4.  Section  556.720  is  revised  to  read 
as  follows: 

§  566.720    Tell  ecydlne. 

Tolerances  are  established  for  the  sum 
of  residues  of  the  tetracyclines 
including  chlcHletracycline, 
oxytetracycline,  and  tetracycline,  in 
tissues  of  calves,  swine,  sheep, 
chickens,  and  tiiriceys,  as  follows: 

(a)  2  parts  per  million  (ppm)  in 
musOle. 

(b)  6  ppm  in  liver. 

(c)  12  ppm  in  fat  and  Iddney. 
Dated:  December  9, 1996. 

SiaplMii  F.  Simdki; 

Directm,  Center  for  Veterinary  Medicine. 
(FR  Doc.  96-32430  FUed  12-20-96:  8:45  am) 
nUJNQ  CODE  4tW-01-f 
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DEPARTMENT  OF  THE  TREASURY 

Internal  Revenue  Service 

26  CFR  Parts  1. 18.  aod402  > 

[TD  86901 

WN  1S4t  AE94 

Oeflnlttone  Under  Subchapter  S  Of  ttw 
Internal  Revenue  Code 

AQENCY:  Internal  Revenue  Service  (IRS), 

Treasury. 

action:  Final  and  temporaTy 

regulations. 


SUMMARY:  This  dociunent  contains  final 
regulations  for  S  corporations  and  their 
shareholders  relating  to  the  definitions 
and  the  special  riile  provided  in  section 
1377  of  the  Internal  Revenue  Code.  The 
final  regulations  reflect  changes  to  the 
law  made  by  the  Subchapter  S  Revision 
Act  of  1982  and  the  Small  Business  Job 
Protection  Act  of  1996.  These  final 
regulations  are  necessary  to  provide 
guidance  for  taxpayers  to  comply  with 
the  law. 

EFFECTIVE  DATE:  These  regulations  are 
effective  January  1, 1997. 
FOR  FURTHER  INFORMATION  CONTACT: 
Laura  Howell,  (202)  622-3060  (not  a 
toll-free  nimiber). 

SUPPI.EMENTARY  INFORMATION: 

Paperwork  Reduction  Act 

The  collection  of  information 
contained  in  these  final  regulations  has 
been  reviewed  and  approved  by  the 
Office  of  Management  and  Budget  in 
accordance  with  the  PaperwoA 
Reduction  Act  (44  U.S.C.  3507)  under 
control  number  1545-1462.  Reuiponses 
to  this  collection  of  information  are 
required  to  verify  the  event  giving  rise 
to  the  making  of  an  election  under 
section  1377(a)(2)  by  an  S  corporation. 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  Information 
unless  the  collection  of  Lnformation 
displays  a  valid  control  nimiber. 

"nie  estimated  annual  butden  per 
respondent  varies  from  .2  hour  to  .5 
hour,  depending  on  individual 
circumstances,  with  an  estimated 
average  of  .25  hour. 

Comments  concerning  the  accuracy  of 
this  burden  estimate  and  suggestions  for 
reducing  this  burden  should  be  sent  to 
•  the  Internal  Revenue  Service,  Attn:  KS 
Reports  Clearance  Officer,  T:FP, 
Wellington,  DC  20224,  and  to  the 
Office  0^ Management  and  Budget,  Attn: 
Desk  Officer  for  the  Department  of  the 
Treasury,  Office  of  Infcmnation  and 
Regulatory  AfEeirs,  Washington.  DC 
20503. 


Books  or  recofds  relating  to  this 
collection  of  infbnnaticm  must  be 
letained  as  long  as  their  contents  may 
became  materiiU  in  the  administratian 
of  any  intamal  revenue  law.  Generally, 
tax  Tetums  and  tax  return  information 
are  confidential,  as  required  by  26 
U.S.C  6103. 

Background 

On  July  12. 1995.  the  IRS  published 
in  the  Federal  RegistBr  a  notice  of 
proposed  rulemaUng  containing 
proposed  amendments  to  the  Income 
Tax  Reg\ilations  (26  CFR  part  1)  under 
section  1377  of  the  Internal  Revenue 
Code  (Code).  These  amendments  were 
proposed  to  conform  the  regulations  to 
the  addition  of  section  1377  to  the  Code 
by  section  2  of  the  Subchapter  S 
Revision  Act  of  1982,  Public  Law  97- 
354  (1982-2  C.B.  702.  710).  Written 
comments  responding  to  this  notice 
were  received.  No  public  hearing  was 
held  because  no  hearing  was  requested. 
On  August  20, 1996,  the  Small  Business 
Job  Protection  Act  of  1996,  Public  Law 
104-188, 110  Stat.  1755,  was  enacted. 
Sections  1306  and  1307  of  the  Small 
Business  Job  Protection  Act  of  1996 
amended  section  1377  of  the  Code.  After 
consideration  of  all  comments  received, 
and  the  changes  to  section  1377  by  the 
Small  Business  Job  Protection  Act  of 
1996,  the  proposed  amendments  are 
adopted  as  revised  by  this  Treasury 


decision. 


tj.*- 


Explanation  of  PnnrisioBS 

Days  on  Which  Stock  Has  Not  Been 
Issued 

Section  1366(a)(1)  requires  a     -  ■      • 
shareholder  of  an  S  corporation  to  take 
into  account  the  shareholder's  pro  rata 
share  of  the  corporation's  items  of 
income,  loss,  deduction,  and  credit 
Section  1377(a)  provides  that,  except  in 
the  case  of  an  election  under  section 
1377(a)(2).  each  shareholders's  pro  rata 
share  of  any  item  for  any  taxable  year 
shall  be  the  simi  of  the  amounts    '     ... 
determined  with  respect  to  the 
shareholder  by  assigning  an  equal 
portion  of  such  item  to  each  day  of  the 
taxable  year,  and  then  by  dividing  that 
portion  pro  rata  among  the  shares 
outstanding  on  such  day.  The  proposed 
regulations  provide  thai  solely  for 
purposes  of  determining  a  shareholder's 
pro  rata  shaie  of  an  item,  an  S 
corporaticm's  taxdUe  year  does  not 
include  any  day  on  which  the 
corporation  has  no  shareholders.         '^, 

One  commentator  suggested  that  a 
person  who  beneficially  owns  the 
corporation  ^ouild  be  treated  as  a 
shareholder  of  an  S  corporation  for  any 
day  on  which  the  corporation  has  assets 


and  conducts  business.  Imt  has  not 
issued  any  stock.  The  final  regulations 
revise  the  rule  concerning  no 
shareholder  days  and  provide  that, 
solely  for  purposes  of  determining  a 
shareholder's  pro  rata  share  of  an  item 
for  a  taxable  year  under  section  1377(a). 
the  beneficial  owners  of  the  corporation 
are  treated  as  the  shareholders  of  the 
corporation  for  any  day  on  which  the 
corporation  has  not  issued  any  stock. 

Whm  a  Post-Teimmation.Transitiott 
Period  Arises 

The  proposed  regulations  provide  diat 
a  post-termination  transition  period 
(PTTP)  arises  following  the  termination 
under  section  1362(d)  of  a  corporation's 
S  election.  By  example,  the  proposed 
regulations  state  that  a  PTTP  arises 
when  a  C  corporation  acquires  the  assets 
of  an  S  corporation  in  a  transaction  to 
which  section  381(a)(2)  applies.  Several 
commentators  requested  clarification 
concerning  whether  the  example  results 
in  a  termination  under  section  1362(d) 
of  the  corporation's  election  to  be  an  S 
corporation  or  merely  the  cessation  of 
the  S  corporation's  taxable  year.  The 
final  regulations  clarify  that,  pursuant  to  - 
the  rule  in  section  1377(b)(1),  a  PTTP 
arises  the  day  after  the  last  day  that  an 
S  corporation  was  in  existence  if  a  C 
corporation  acqviires  the  assets  of  an  S 
corporation  in  a  transaction  to  which 
section  381(a)(2)  applies. 

Changes  to  Section  1377  Made  by  the 
Small  Business  Job  Protection  Act  of 
1996 

Agreement  to  Terminate  Year 

Section  1306  of  the  Small  Business 
Job  Protection  Act  of  1996  amraided 
section  1377(a)(2)  to  provide  that  only 
the  affected  shareholders  and  the 
corporation  must  consent  to  an  election 
to  treat  the  corporation's  taxable  year  as 
two  taxable  years  in  the  event  of  a 
complete  termiaatirai  of  a  shareholder's 
interest  in  the  corporation.  In  addition, 
the  terminating  election  under  section  ^. 
1377(a)(2)  applies  only  to  the  affected 
shareholders.  H.R.  Conf.  Rep.  No.  104- 
737, 104th  Cong.,  2d  Sess.  222  (1986). 
The  term  affected  shareholders  is 
defined  as  the  shareholder  whose 
interest  is  terminated  and  all 
diareholders  to  whom  the  shareholder 
has  transferred  shares  during  the  taxable 
year.  If  the  shareholder  has  transferred 
shares  to  the  corporation,  affected 
shareholders  include  all  persons  who 
are  shareholders  dxiring  the  taxable  year. 
The  final  regulations  reflect  these 
changes  made  to  section  1377(a)(2)  by 
the  Small  Business  Job  Protection  Act  of 
1996. 
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Expansion  of  Post-TertniBOtion  - ..,, 

Tmnsition  Period 

Section  1307(a)  of  the  Small  Business 
Job  Protection  Act  of  1996  expands  the 
definition  of  PTTP  under  section 
1377(b)(1)  to  Include  the  120-day  period 
beginning  on  the  date  of  any 
detennination  pursuant  to  an  audit  of 
the  taxpayer  that  follows  the 
termination  of  the  S  corporation's 
election  and  that  adjusts  a  subchapter  S 
item  of  income,  loss,  or  deduction  of  the 
S  corporation  during  the  S  period.  In 
addition,  the  definition  of  determination 
is  expanded  to  include  any 
determination  imder  section  1313(a). 
The  efiiect  of  this  change  is  to  expand 
the  definition  of  determination  to 
include  a  final  disposition  by  the 
Secretary  of  a  claim  for  refund  and 
certain  agreements  between  the 
Secretary  and  any  person  relating  to  the 
tax  liability  of  the  person.  The  final 
regulations  reflect  these  changes  made 
to  section  1377(b)  by  section  1307  of  the 
Small  Business  Job  Protection  Act  of 
1996. 

Coordination  With  Other  Provisions  and 
Other  Clarifying  Changes 

In  response  to  comments,  the  final 
regulations  add  cross-references  and 
make  certain  clarifying  revisions.  The 
proposed  regulations  coordinate  the 
application  of  the  terminating  election 
imder  section  1377(a)(2)  with  the 
election  that  may  be  made  under 
§  1.1368-l(g)(2)  when  there  is  a 

aualifying  disposition  by:  (i)  Removing 
le  section  1377  refarence  in  S  1.1368- 
1(g)(1)  because  all  of  the  rules  for  a 
section  1377(a)(2)  terminating  election 
are  now  entirely  stated  in  these  final 
regulations;  and  (ii)  amending  §  1.1368- 
1(g)(2)  to  provide  that  a  qualifying 
disposition  election  cannot  be  made  if  a 
transfer  results  in  a  termination  of  the 
shareholder's  entire  interest  as  a 
shareholder. 

llie  proposed  regulations  provide  that 
a  section  1377(a)(2)  terminating  election 
must  contain  the  written  consent  of 
each  shareholder.  The  final  regulations 
revise  the  shareholder  consent  rules  by 
removing  the  written  consent 
requirement  for  each  shareholder.  The 
final  regulations  merely  require  an  S 
corporation  to  include  a  statement  by 
the  corporation  that  each  affected 
shareholder  and  the  corporation  consent 
to  the  election. 

In  response  to  commrats,  the  final 
regulations  clarify  that  a  shareholder's 
entire  interest  in  an  S  corporation  is  not 
tominatad  if  the  shareholder  retains 
ownership  of  any  stock,  including  an 
interest  treated  as  stock  imder  §  1.1361- 
IG).  that  would  result  in  the  shareholder 


continuing  to  be  considered  a         ,. 
shareholder  of  the  corporation  for 
purposes  of  section  1362(a)(2).  In 
addition,  the  final  regulations  clarify 
that  a  shareholder  whose  entire  interest 
in  an  S  corporation  is  terminated  in  an 
event  for  which  a  terminating  election 
was  made  is  not  required  to  consent  to 
an  election  under  section  1377(a)(2)  for 
a  subsequent  termination  of  another 
shareholdw  within  the  taxable  year 
unless  the  shareholder  is  an  affected 
shareholder  with  respect  to  the 
subsequent  termination. 

Effective  Date 

These  regulations  apply  to  taxable 
years  of  an  S  corporation  beginning  after 
December  31. 1996. 

Special  Analysis 

It  has  been  determined  that  this 
Treasury  decision  is  not  a  significant 
regulatory  action  as  defined  in  EO 
12866.  Therefore,  a  regxilatory 
assessment  is  not  required.  It  has  also 
been  determined  that  section  553(b)  of 
the  Administrative  Procedure  Act  (5 
U.S.C.  chapter  5]  does  not  apply  to  these 
regulations,  and  because  the  notice  of 
proposed  rulemaking  preceding  the 
regulations  was  issued  prior  to  March 
29, 1996,  the  Regulatory  Flexibility  Act 
(5  U.S.C.  chapter  6)  does  not  apply. 
Pursuant  to  section  7805(f)  of  the 
Internal  Revenue  Code,  the  notice  of 
proposed  rulemaking  preceding  these 
regulations  was  sidnnitted  to  the  Small 
Business  Administration  for  comment 
on  its  impact  on  small  business. 

Drafting  Information 

The  principal  author  of  these 
regvilations  is  Laura  Howell,  Office  of 
Assistant  Chief  Counsel  (Passthroughs 
and  Special  Industries).  However,  other 
personnel  from  the  IRS  and  Treasury 
Department  participated  in  their 
development. 

ListofSnblects 

26  CFR  Parts  1  and  18 

Income  taxes.  Reporting  and 
recordkeeping  requirements. 

26CFRPart602 

Reporting  and  recordkeeping 
reqiiiiements. 

Adoption  of  Amendments  to  the 
Regulations 

Accordingly,  26  CFR  parts  1, 18,  and 
602  are  amended  as  follows: 

PART 1— INCOME  TAXES 

Paragraph  1.  The  authority  citation 
for  part  1  is  amended  by  adding  an  entry, 
in  numerical  order  to  read  as  follows: 


Authortty:  26  U.S.C.  7805.  *   *   * 
Section  1.1377-1  alao  issued  under  28 
U.S.C  1377  (■K2)  and  (c).  *  •  * 

Par.  2.  Section  1.1368-^  is  amended 
by: 

1.  Revising  the  entry  for  paragraphs 
(g)  and  (g)(1)  of  S  1.1388-1. 

2.  Adding  an  entry  for  paragraph 
(g)(2)(iv)  of  §1.1368-1. 

The  revisions  and  addition  read  as 
follows: 

f  1.1368-0   Table  of  coiitwits. 


f  1.1968-1    DtefrttNitlons  by  S 
corporaUona. 

•        •        •        •        • 

(g)  Special  lule. 

(1)  Election  to  terminate  year  under 
Sl.l368-l(g)(2). 

(2)  •  *  • 

(iv)  Cocxdination  with  election  under 
section  1377(aK2). 


Par.  3.  Section  1.1368-1  is  amended 


by: 

1.  Revising  the  heading  for  paragraph 

(g)- 

2.  Revising  paragraph  (g)(1). 

3.  Adding  paragraph  (g)(2)(iv). 
The  revisions  uid  addition  read  as 

follows: 

f  1.1368-1    DIatrtbutlons  by  S 
oofpocebona. 

•        •        •        •        • 

(g)  Special  ru7e— (1)  Election  to 
terminate  year  under  §1.1 363-1  (gK2).  If 
an  election  is  made  under  paragraph 
(g)(2)  of  this  section  to  terminate  the 
year  when  there  is  a  qualifying 
disposition,  this  section  applies  as  if  the 
taxable  year  consisted  of  separate 
taxable  years,  the  first  of  which  ends  at 
the  close  of  the  day  on  which  there  is 
a  qualifying  disposition  of  stodc. 

(2)*  •  • 

(iv)  Coordination  with  election  under 
section  l377(aX2).  If  the  event  resulting 
in  a  qualifying  disposition  also  restdts 
in  a  termination  of  a  shareholder's 
entire  interest  as  described  in  §  1.1377-r 
1(b)(4),  the  election  under  this 
paragraph  (g)(2)  cannot  be  made.  Rathn, 
the  election  under  section  1377(a)(2) 
and  §  I.1377-l(b)  may  be  made.  See 
§  1.1377-l(b)  (concerning  the  election 
under  section  1377(a)(2)). 

Par.  4.  Secticms  1.1377-0, 1.1377-1. 
1.1377-2.  and  1.1377-3  are  added  under 
the  undesignated  center  heading  "Small 
Business  Corporations  and  Their 
Shareholders"  to  read  as  follows: 

f  1.1377-4  TaMeofoomania. 

The  following  table  of  contents  is 
provided  to  fiadUtate  the  use  of 
§§  1.1377-1  throu^  1.1377-3: 
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§1.1377-1    Prontashan 

(a)  Computation  of  pro  rata  aharas. 

(1)  In  gBoeral. 

(2)  Special  rules. 

(i)  Days  on  which  stock  has  not  been 
issued. 

(ii)  Detenniniag  sharafaolder  for  day  of 
stock  disposition. 

(b)  Election  to  tenninate  year. 

(1)  In  generaL 

(2)  A^cted  shareholders. 

(3)  Effect  of  the  terminating  election: 
(i)  In  general. 

(ii)  Due  date  of  S  corporation  return. 

(lii)  Taxable  year  of  inclusion  by 
shareholder. 

(iv)  S  Corporation  that  is  a  partner  in  a 
partnership. 

(4)  Detennination  of  whether  an  S 
shareholder's  entire  interest  has  tetminated. 

(5)  Time  and  manner  of  malcing  a 
terminating  election. 

(i)  In  general. 

(ii)  Affected  shareholdera  lequired  to 
consent 
(iii)  More  than  one  terminating  election. 

(c)  Examples. 

§1.1377-2    Post-termination  tmnsition 
period 

(a)  In  general. 

(b)  Special  rules  for  post-termination 
transition  period. 

(c)  Determination  defined. 

(d)  Date  a  determination  becomes  effective. 

(1)  Determination  under  section  1313(a). 

(2)  Written  agreement. 

(3)  Implied  agreement 

§  1 .  1377-3    Effective  date 

%  1.1377-1    Pro  rata  ahara. 

(a)  Computation  of  pro  rata  shares — 
(1)  In  general.  For  purposes  of 
subchapter  S  of  chapter  1  of  tbe  Internal 
Revenue  Code  and  tbis  section,  each 
shareholder's  pro  rata  share  of  any  S 
corporation  item  described  in  section 
1366(a)  for  any  taxable  year  is  the  sum 
of  tbe  amoimts  determined  with  respect 
to  tbe  sbaiebolder  by  assigning  an  equal 
portion  of  tbe  item  to  each  day  of  tbe 
S  corporation's  taxable  year,  and  then 
dividing  that  portion  pro  rata  among  tbe 
shares  outstanding  on  that  day.  See 
paragraph  (b)  of  this  section  for  rules 
pertaining  to  tbe  computation  of  each 
shareholder's  pro  rata  share  when  an 
election  is  made  under  section 
1377(a)(2)  to  treat  tbe  taxable  year  of  an 
S  corporation  as  if  it  consisted  of  two 
taxable  years  in  tbe  case  of  a 
termination  of  a  sbarebolder's  entire 
interest  in  tbe  corporation. 

(2)  Special  rules — (i)  Days  on  which 
stock  has  not  been  issued.  Solely  for 
purposes  of  determining  a  sbarebolder's 
pro  rata  share  of  an  item  for  a  taxable 
year  under  section  1377(a)  and  tbis 
section,  tbe  beneficial  owners  of  tbe 
corporation  are  treated  as  tbe 
shairebolders  of  tbe  ccvporation  for  any 
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day  on  wdiicb  tbe  corpcvation  has  not 
issued  ady  stock. 

(ii)  Determining  shareholder  for  day 
of  stock  disposition.  A  sbaiebolder  who 
disposes  of  stock  in  an  S  corporation  is 
treated  as  tbe  sbarebolder  for  the  day  of 
tbe  disposition.  A  sbarebolder  who  dies 
is  treated  as  the  shareholder  for  tbe  day 
of  the  shareholder's  death. 

(b)  Election  to  terminate  year— {1)  In 
general.  If  a  shareholder's  entire  interest 
in  an  S  corporation  is  terminated  dtuing 
tbe  S  corporation's  taxable  year  and  the 
corporation  and  all  affected 
shareholders  agree,  the  S  corporation 
may  elect  imder  section  1377(a)(2)  and 
this  paragraph  (b)  (terminating  election) 
to  apply  paragraph  (a)  of  this  section  to 
the  affected  shareholders  as  if  the 
corporation's  taxable  year  consisted  of 
two  separate  taxable  years,  tbe  first  of 
which  ends  at  tbe  close  of  tbe  day  on 
which  tbe  shareholder's  entire  interest 
in  the  S  corporation  is  terminated.  If  the 
event  resulting  in  the  termination  of  the 
sbarebolder's  entire  interest  also 
constitutes  a  qualifying  disposition  as 
described  in  §  1.136a-l(g)(2)(i),  the 
election  ohder  §  1.1368-l(g)(2)  cannot 
be  made.  An  S  corporation  may  not 
make  a  terminating  election  if  tbe 
cessation  of  a  sbarebolder's  interest 
occurs  in  a  transaction  that  resiUts  in  a 
termination  imder  section  1362(d)(2)  of 
tbe  corporation's  election  to  be  an  S 
corporation.  (See  section  1362(e)(3)  for 
an  election  to  have  items  assigned  to 
each  short  taxable  year  under  normal 
tax  accoimting  rules  In  tbe  case  of  a 
termination  of  a  corporation's  election 
to  be  an  S  corporation.)  A  terminatiag 
election  is  irrevocable  and  is  effective 
only  for  the  terminating  event  for  which 
it  is  made. 

(2)  Affected  shareholders.  For 
purposes  of  tbe  terminating  election 
under  section  1377(a)(2)  and  paragraph 
(b)  of  tbis  section,  the  term  affected 
shareholders  means  the  shareholder 
whose  interest  is  terminated  and  all 
shareholders  to  whom  such  sbarebolder 
has  transferred  shares  during  tbe  taxable 
year.  If  such  shareholder  has  transferred 
shares  to  the  corporation,  tbe  term 
affected  shareholders  includes  all 
persons  who  are  shareholders  during 
the  taxable  year. 

(3)  Effect  of  the  terminating  election — 
(i)  In  general.  An  S  corporation  that 
makes  a  terminating  election  for  a 
taxable  year  must  treat  tbe  taxable  year 
as  separate  tax^le;years  for  all  affected 
shareholders  for  purposes  of  allocating 
items  of  income  (including  tax-exempt 
income),  loss,  deduction,  and  credit; 
making  adjustments  to  tbe  accumulated 
adjustments  account,  earnings  and 
profits,  and  basis;  and  determining  the 
tax  effect  of  a  distribution.  An  S 


corporation  that  makes  a  terminating 
election  must  assign  items  of  income 
(including' tax-exempt  income),  loss, 
deduction,  and  credit  to  each  deemed 
separate  taxable  year  using  its  normal 
method  of  accoimting  as  delermined 
under  section  446(a). 

(ii)  Due  date  ofS  corporation  return. 
A  terminating  election  does  not  affect 
the  due  date  of  the  S  corporation's 
return  required  to  be  filed  under  section 
6037(a)  for  a  taxable  year  (determined 
without  regard  to  a  terminating 
election). 

(iii)  Taxable  year  of  inclusion  by 
shareholder.  A  terminating  election 
does  not  afiiect  the  taxable  year  in  which 
an  affected  shareholder  must  take  into 
accoimt  the  affected  sbarebolder's  pro 
rata  share  of  tbe  S  corporation's  items  of 
income,  loss,  deduction,  and  credit. 

(iv)  S  corporation  that  is  a  partner  in 
a  partnership.  A  terminating  election  by 
an  S  corporation  that  is  a  partner  in  a 
partnership  is  treated  as  a  sale  or 
exchange  of  tbe  corporation's  entire 
interest  in  the  partnership  for  purposes 
of  section  706(c)  (relating  to  closing  the 
partnership  taxable  year),  if  tbe  taxable 
year  of  the  partnership  ends  after  the 
shareholder's  interest  is  terminated  and 
within  the  taxable  year  of  tbe  S 
corporation  (determined  without  regard 
to  any  terminating  election)  for  which 
the  terminating  election  is  made. 

(4)  Determination  of  whether  an  S 
shareholder's  entire  interest  has 
terminated.  For  purposes  of  tbe 
terminating  edection  tmder  section 
1377(a)(2)  and  paragraph  (b)  of  this 
section,  a  sbarebolder's  entire  interest  in 
an  S  corporation  is  terminated  on  the 
occtirrence  of  any  event  through  which 
a  shareholder's  entire  stock  ownership 
in  the  S  corporation  ceases,  including  a 
sale,  exchange,  or  other  disposition  of 
all  of  tbe  stock  held  by  tbe  shareholder; 
a  gift  luider  section  102(a)  of  all  the     . 
shareholder's  stock;  a  spousal  transfei*' 
under  section  1041(a)  of  all  the 
sbarebolder's  stock;  a  redemption,  as 
defined  in  section  317(b),  of  all  the 
shareholder's  stock,  regardless  of  the  tax 
treatment  of  tbe  redemption  imder 
section  302;  and  tbe  death  of  xHb 
shareholder.  A  sbarebolder's  entire 
interest  in  an  S  corporation  is  not 
terminated  if  tbe  sbarebolder  retains 
ownership  of  any  stock  (including  an 
interest  treated  as  stock  imder  §  1.1361- 
1(1))  that  would  result  in  the 
sbarebolder  continuing  to  be  considered 
a  shareholder  of  tbe  corporation  for 
purposes  of  section  1362(a)(2).  Thus,  in 
determining  whether  a  sbarebolder's 
entire  interest  in  an  S  corporation  has 
been  terminated,  any  interest  held  by 
tbe  shareholder  as  a  creditor,  employee. 
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director,  or  in  any  other  non- 
shaieholder  capacity  is  disregarded. 
(5)  Time  ana  manner  of  making  a 
terminating  election — (i)  In  general.  An 
S  corporation  makes  a  terminating 
election  by  attaching  a  statement  to  its 
timely  filed  original  or  amended  retiim 
required  to  be  filed  under  section 
6037(a)  (that  is,  a  Form  1120S)  for  the 
taxable  year  during  which  a 
shareholder's  entire  interest  is 
terminated.  A  single  election  statement 
may  be  filed  by  the  S  corporation  for  all 
terminating  elections  for  the  taxable 
year.  The  election  statement  must 
include— 

(A)  A  declaration  by  the  S  corporation 
that  it  is  electing  imder  section 
1377(a)(2]  and  this  paragraph  (b)  to  treat 
the  taxable  year  as  if  it  consisted  of  two 
separate  taxable  years; 

(B)  Information  setting  forth  when 
and  how  the  shareholder's  entire 
interest  was  terminated  (for  example,  a 
sale  orgift); 

(C)  The  signature  on  behalf  of  the  S 
corporation  of  an  authorized  officer  of 
the  corporation  under  penalties  of 
perjury;  and 

(D)  A  statement  by  the  corporation 
that  the  corporation  and  each  affected 
shareholder  consent  to  the  S  corporation 
making  the  terminating  election. 

(ii)  Affected  shareholders  required  to 
consent.  For  purposes  of  paragraph 
(b)(5)(i)(D)  of  this  section,  a  shareholder 
of  the  S  corporation  for  the  taxable  year 
is  a  shareholder  as  described  in  section 
1362(a)(2).  For  example,  the  person  who 
imder  §  1.1362-6(b)(2)  must  consent  to 
a  corporation's  S  election  in  certain 
special  cases  is  the  person  who  must 
consent  to  the  terminating  election.  In 
addition,  an  executor  or  administrator  of 
the  estate  of  a  deceased  affected 
shareholder  may  consent  to  the 
terminating  election  on  behalf  of  the 
deceased  affected  shareholder. 

(iii)  More  than  one  terminating 
election.  A  shareholder  whose  entire 
interest  in  an  S  corporation  is 
terminated  in  an  event  for  which  a 
terminating  election  was  made  is  not 
reqiiired  to  consent  to  a  terminating 
election  made  with  respect  to  a 
subsequent  termination  within  the  same 
taxable  year  unless  the  shareholder  is  an 
affected  shareholder  with  respect  to  the 
subsequent  termination. 

(c)  Examples.  The  following  examples 
illustrate  the  provisions  of  this  section: 

Example  1.  Shareholder's  pro  rata  share  in 
the  case  of  a  partial  disposition  of  stock,  (i) 
On  January  6, 1997,  X  incorporates  as  a 
calendar  year  corporation,  issues  100  shares 
of  conuQon  stock  to  each  of  A  and  B,  and 
files  an  election  to  be  an  S  corporation  for  its 
1997  taxable  year.  On  July  24, 1997,  B  sells 
50  shares  of  X  stock  to  C  Thus,  in  1997,  A 


owned  50  percent  of  the  outstanding  shares 
of  X  on  each  day  of  X's  1997  taxable  year, 
B  owned  50  percent  on  each  day  from 
January  6,  1997.  to  July  24,  1997  (200  days], 
and  25  percent  from  July  25, 1997,  to 
December  31, 1997  [160  days),  and  C  owned 
25  percent  from  July  25, 1997,  to  December 
31, 1997  (160  days). 

'  (ii)  Because  B's  entire  interest  in  X  is  not 
terminated  when  B  sells  50  shares  to  C  on 
July  24, 1997,  X  cannot  make  a  terminating 
election  under  section  1377(a)(2)  and 
paragraph  (b)  of  this  section  for  B's  sale  of 
50  shares  to  C.  Although  B's  sale  of  50  shares 
to  C  is  a  qualifying  disposition  under 
§  1.1368-l(g)(2)(i).  X  does  not  make  an 
election  to  terminate  its  taxable  year  under 
$  1.1368-l(g)(2).  During  its  1997  taxable  year, 
X  has  nonseparately  computed  income  of 
$720,000. 

(iii)  For  each  day  in  X's  1997  taxable  year. 
A's  daily  pro  rata  share  of  X's  nonseparately 
computed  income  is  SI  ,000  ($720,000/360 
daysx50%).  Thus,  A's  pro  rata  share  of  X's 
nonseftarately  computed  income  for  1997  is 
$360,000  ($1,000x360  days).  B's  daily  pro 
rata  share  of  X's  nonseparately  computed 
income  is  $1,000  ($720,000/360x50%)  for  the 
first  200  days  of  X's  1997  taxable  year,  and 
$500  ($720,000/360x25%)  for  the  following 
160  days  in  1997.  Thus,  B's  pro  rata  share  of 
X's  nonseparately  computed  income  for  1997 
is  $280,000  (($1,000x200  days)  ■•-  ($500x160 
days)).  C's  daily  pro  rata  share  of  X's 
nonseparately  computed  income  is  $500 
($720,000/360x25%)  for  160  days  in  1997. 
Thus.  C's  pro  rata  share  of  X's  nonseparately 
computed  income  for  1997  is  $80,000 
($500x160  days). 

Example  2.  Shareholder's  pro  rata  share 
when  an  S  corporation  makes  a  terminating 
election  under  section  1377(a)(2).  (i)  On 
January  6, 1997,  X  incorporates  as  a  calendar 
year  corporation,  issues  100  shares  of 
common  stock  to  each  of  A  and  B,  and  files 
an  election  to  be  an  S  corporation  for  its  1997 
taxable  year.  On  July  24, 1997,  B  sells  B's 
entire  100  shares  of  X  stock  to  Q  With  the 
consent  of  B  and  C,  X  makes  an  election 
imder  section  1377(a)(2)  and  paragraph  (b)  of 
diis  section  for  the  termination  of  B's  entire 
interest  arising  from  B's  sale  of  100  shares  to 
C  As  a  result  of  the  election,  the  pro  rata 
shares  of  B  and  C  are  determined  as  if  X's 
taxable  year  consisted  of  two  separate  taxable 
years,  the  first  of  which  ends  on  July  24, 
1997,  the  date  B's  entire  interest  in  X 
terminates.  Because  A  is  not  an  affected 
shareholder  as  defined  by  section 
1377(a)(2)(B)  and  paragraph  (b)(2)  of  this 
section,  the  treatment  as  separate  taxable 
years  does  not  apply  to  A. 

(ii)  During  its  1997  taxable  year,  X  has 
nonseparately  computed  income  of  $720,000. 
Under  X's  normal  method  of  accounting, 
$200,000  of  the  $720,000  of  nonseparately 
computed  income  is  allocable  to  the  period 
of  January  6, 1997,  through  July  24, 1997  (the 
first  deemed  taxable  year),  and  the  remaining 
$520,000  is  allocable  to  the  period  of  July  25, 
1997,  through  December  31, 1997  (the  second 
deemed  taxable  year). 

(iii)  B's  pro  rata  share  of  the  $200,000  of 
nonseparately  computed  income  for  the  first 
deemed  taxable  year  is  determined  by 
assigning  the  $200,000  of  nonseparately 


computed  income  to  each  day  of  the  first 
deemed  taxable  year  ($200,000/200  days  * 
$1,000  per  day).  Because  B  held  50%  of  X's 
authorized  and  issued  shares  on  each  day  of 
the  first  deemed  taxable  year,  B's  daily  pro 
rata  share  for  each  day  of  the  first  deemed 
taxable  year  is  $500  ($1,000  per  day  x  50%). 
Thus,  B's  pro  rata  share  of  the  $200,000  of 
nonseparately  computed  income  for  the  first 
deemed  taxable  year  is  $100,000  ($500  per 
day  X  200  days).  B  must  report  this  amount 
for  B's  taxable  year  with  or  within  which  X's 
full  taxable  year  ends  (December  31. 1997). 
(iv)  C's  pro  rata  share  of  the  $520,000  of 
nonseparately  computed  income  for  the ' 
second  deemed  taxable  year  is  determined  by 
assigning  the  $520,000  of  nonseparately 
computed  income  to  each  day  of  the  second ' 
deemed  taxable  year  ($520,000/160  days  * 
$3,250  per  day).  Because  C  held  50%  of  X's 
authorized  and  issued  shares  on  each  day  of 
the  second  deemed  taxable  year,  C's  daily  pro 
rata  shares  for  each  day  of  the  second 
deemed  taxable  year  is  $1,625  ($3,250  per 
day  X  50%).  Therefore,  C's  pro  rata  share  of 
the  $520,000  of  nonseparately  computed 
income  is  $260,000  ($1,625  per  day  x  160 
days).  C  must  report  this  amount  for  Cs 
taxable  year  with  or  within  which  X's  full  , 
taxable  year  ends  (December  31, 1997). 

11.1377-2    Post-tarminatlon  transittbn 


(a)  In  general.  For  purposes  of 
subchapter  S  of  chapter  1  of  the  Internal 
Revenue  Code  (Code)  and  this  section, 
the  term  post-termination  transition 
period  means — 

(1)  The  period  beginning  on  the  day 
after  the  last  day  of  the  corporation's 
last  taxable  year  as  an  S  corporation  and 
endix^  on  the  later  of— 

(i)  "Die  day  which  is  1  year  after  such 
last  d^;  or 

(ii)  'The  due  date  for  filing  the  return 
for  the  last  taxable  year  as  an  S 
corporation  (including  extensions); 

(2)  The  120-day  period  beginning  dn 
the  date  of  any  determination  pursuant 
to  an  audit  of  the  taxpayer  which 
follows  the  termination  of  the 
corporation's  election  and  which  adjusts 
a  subchapter  S  item  of  income,  loss,  or 
deduction  of  the  corporation  arising 
during  the  S  period  (as  defined  in 
section  1368(e)(2));  and 

(3)  The  120-diay  period  beginning  on 
the  date  of  a  determination  that  the 
corporation's  election  under  section 
1362(a)  had  terminated  for  a  previous 
taxable  year. 

(b)  Special  rules  for  post-termination 
transition  period.  Pursuant  to  section 
1377(b)(1)  and  paragraph  (a)(1)  of  this 
section,  a  post-termination  transition 
period  arises  the  day  after  the  last  day 
that  an  S  corporation  was  in  existence 
if  a  C  corporation  acquires  the  assets  of 
the  S  corporation  in  a  transaction  to 
which  section  381(a)(2)  applies. 
However,  if  an  S  corporation  acquires 
the  assets  of  another  S  corpoiationin  a 
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transaction  to  which  section  381(a)(2) 
applies,  a  post-termination  transition 
period  does  not  arise.  (See  §  1.1368- 
2(d)(2)  for  the  treatment  of  the 
acqiiisition  of  the  assets  of  an  S 
corporation  by  another  S  corporation  in 
a  transacticHi  to  which  section  381(a)(2) 
applies.)  The  speoai  treatment  imder 
section  1371(e)(1)  of  distributions  of 
money  by  a  corporation  with  respect  to 
its  stock  during  the  post-termination 
transition  period  is  available  only  to 
those  shareholders  who  were 
shareholders  in  the  S  corporation  at  the 
time  of  the  termination. 

(c)  Determination  defined.'FoT 
purposes  of  section  1377(b)(1)  and 
paragraph  (a)  of  this  section,  the  term 
determination  means — 

(1)  A  determination  as  defined  in 
section  1313(a); 

(2)  A  written  agreement  between  the 
corporation  and  the  Conmxissioner 
(including  a  statement  acknowledging 
that  the  corporation's  election  to  be  an 
S  corporation  terminated  under  section 
1362(d))  that  the  corporation  failed  to 
qualify  as  an  S  corporation; 

(3)  For  a  corporation  subject  to  the 
audit  and  assessment  provisions  of 
subchapter  C  of  chapter  63  of  subtitle  A 
of  the  Code,  the  expiration  of  the  period 
specified  in  section  6226  for  filing  a 
petition  for  readjiistment  of  a  final  S 
corporation  adininistrative  adjustment 
finding  that  the  corporation  fedled  to 
Qualify  as  an  S  corporation,  provided 
tnat  no  petition  was  timely  filed  before 
the  expiration  of  the  period;  and 

(4)  For  a  corporation  not  subject  to  the 
audit  and  assessment  provisions  of 
subchapter  C  of  chapter  63  of  subtitle  A 
of  the  Code,  the  expiration  of  the  period 
for  filing  a  petition  under  section  6213 
for  the  shareholder's  taxable  year  for 
which  the  Commissioner  has  made  a 
finding  that  the  corp<»ation  failed  to 
qualify  as  an  S  corporation,  provided 
that  no  petiticm  was  timely  filed  before 
the  expiration  of  the  period. 

(d)  Date  a  determination  becomes 
effective — (1)  Determination  under 
section  1313(a).  A  determination  imder 
paragraph  (c)(1)  of  this  section  becmnes 
efiisctive  on  the  date  prescribed  in 
section  1313  and  the  regulations 
thereunder. 

(2)  Written  agreement.  A 
determination  under  paragraph  (c)(2)  of 
this  section  becomes  effective  when  it  is 
signed  by  the  district  director  having 
jurisdiction  over  the  corporation  (or  by 
another  Service  official  to  whom 
authority  to  sign  the  agreement  is 
delegated)  and  by  an  officer  of  the 
corporation  authorized  to  sign  on  its 
behall  Neither  the  request  for  a  written 
agreement  nor  the  terms  of  the  written 


agreement  suspend  the  running  of  any 
statute  of  limitations. 

(3)  Implied  agreement  A 
determination  under  paragraph  (c)  (3)  or 
(4)  of  this  section  becomes  effective  on 
the  day  after  the  date  of  expiration  of 
the  period  specified  imder  section  6226 
or  6213,  respectively. 

f  1.1377-3    EffKtIvedala. '*^ 

Sections  1.1377-1  and  1.1377-2  apply 
to  taxable  years  of  an  S  corporation 
beginning  after  December  31, 1996. 

PART  18— TEMPORARY  INCOME  TAX 
REGULATIONS  UNDER  THE 
SUBCHAPTER  S  REVISION  ACT  OF 
1982 

Par.  5.  The  authority  citation  for  part 
18  continues  to  read  as  follows: 

Authority:  26  U.S.C  7805. 
118.1377-1    [Rwnovad] 
Par.  6.  Section  18.1377-1  is  removed. 

PART  802— 0MB  CONTROL  NUMBERS 
UNDER  THE  PAPERWORK 
REDUCTION  ACT 

Par.  7.  The  authority  citation  for  part 
602  continues  to  read  as  foilows: 

Autbority:  26  U.S.C  7805. 

Par.  8.  In  §  602.101,  paragraph  (c)  is 
amended  as  follows: 

1.  Removing  the  following  entry  from 
the  table: 

1602.101    0MB  Control  numbers. 


CFR  part  or  section  where 
idertifled  and  descnbed 


Current  0MB 
control  No. 


iai377-1 


1545-0130 


2.  Adding  an  entry  in  nimierical  order 
to  the  table  to  read  as  follows:        v 

f  602.101    0MB  Control  numbacB.    '  . ';^' V 

•        •        •        •        • 


(c) 


CFR  pert  of  section  where 
identifled  and  described 


Current  0MB 
comrolNo. 


1.1377-1  


1545-1462 


Margaret  Milnar  Richardaon, 

Ck)auiussioner  of  Internal  Revenue. 

Approved:  November  1, 1996. 
DmuJd  C  tubick. 

Acting  Aasittant  Secretary  of  the  Treasury. 
(FR  Doc.  96-31966  Filed  12-20-96;  8:45  am) 
■LUMO  coot  4aN-«1-U 

28  CFR  Parts  301  and  802 
TDseoq 

RIN1545-A800 

Selection  of  Tax  Matters  Partner  tor 
Umllsd  Liability  Companies 

agency:  Internal  Revenue  Service  (IRS), 

Treasiuy. 

ACTION:  Final  regulations. 

SUMMARY:  This  dociunent  contains  final 
regulations  giving  guidance  necessary 
for  the  designation  or  selection  of  a  tax 
matters  partner  for  partnerships 
including  limited  liability  companies 
classified  as  partnerships. 
DATES:  These  regulations  are  effective 
December  23, 1996. 

For  dates  of  applicability  of  these 
regulations,  see  §301. 6231  (a)(7)-2(c). 
FOR  FURTHER  INFORMATION  CONTACT:  D. 
Lindsay  Russell,  (202)  622-3050  (not  a 
toll-fi«e  niunber). 

SUPPlfMENTARY  INFORMATION: 

Paperwork  Reduction  Act 

The  collections  of  information 
contained  in  these  final  regulations  haVe 
been  reviewed  and  approved  by  the 
Office  of  Management  and  Budget  in 
accordance  with  the  Paperwork 
Reducticm  Act  (44  U.S.C.  3507)  under 
control  number  1545-0790.  Responses 
to  these  collections  of  information 
enable  the  designation,  and  the 
termination  of  the  desigpation,  of  a  tax 
matters  partner  for  a  partnership. 

An  agency  may  not  conduct  or 
sponsOT,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  the  collection  of  information 
displays  a  valid  control  number. 

The  estimated  annual  burden  per 
respondent  varies  bom  .50  hour  to  1 
hour,  depending  on  individual 
circumstances,  with  an  estimated 
average  of  .75  hour. 

Comments  concerning  the  accuracy  of 
this  burden  estimate  and  suggestions  for 
reducing  this  burden  should  be  sent  to 
the  Internal  Revenue  Service,  Attn:  IRS 
Reports  Clearance  Officer,  T:FP, 
Washington,  DC  20224,  and  to  the 
Office  of  Management  and  Budget,  Attn: 
Desk  Officer  for  the  Department  of  the 
Tnasury,  Office  of  Information  and 
Regulatory  A£CBirs,  Washington,  DC 
20503. 
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'    Books  or  recc»tls  relating  to  this 
collection  of  information  must  be 
retained  as  long  as  their  contents  may 
become  material  in  the  administration 
of  any  internal  revenue  law.  Generally, 
tax  returns  and  tax  return  information 
are  confidential,  as  required  by  26 
U.S.C6103. 

Background 

Prior  to  the  enactment  of  the  Tax 
Equity  and  Fiscal  Responsibility  Act  of 
1982  (TEFRA)^  adjustments  attributable 
to  the  tax  items  of  a  partnership  were 
made  at  the  partner  level.  Section  402 
of  TEFRA  added  sections  6221  through 
6231  to  the  Internal  Revenue  Code  to 
allow  for  consolidated  administrative 
and  judicial  proceedings  to  determine 
the  tax  treatment  of  partnership  items  at 
the  partnership  level.  Under  this 
ccMisolidated  proceeding,  the  tax  matters 
partner  of  a  partnership  represents  the 
partnership  before  the  IRS  in  all  tax 
matters  for  a  specific  taxable  year. 

Section  6231(a)(7)  provides  that  the 
tax  matters  partner  of  a  partnership  is 
the  general  partner  designated  as  the  tax 
matters  partner  as  provided  in 
regulations  or,  if  no  general  partner  is 
designated,  the  general  partner  having 
the  largest  profits  interest  in  the 
partnership  at  the  close  of  the  taxable 
year  involved  (largest-profits-interest 
rule).  Section  6231(a)(7)  also  provides 
that,  if  no  general  partner  is  desi^ated 
and  the  Commissioner  determines  that 
it  is  impracticable  to  apply  the  largest- 
profits-interest  rule,  the  partner  selected 
by  the  Commissioner  is  treated  as  the 
tax  matters  partner. 

On  April  18, 1986,  a  notice  of 
proposed  rulemaking  (LR-205-82) 
concerning  sections  6221  through  6231 
and  section  6233  was  published  in  the 
Federal  Register  (51  FR  13231).  The 
notice  of  proposed  rulemaking  included 
guidance  concerning  designating  tax 
matters  partners.  Several  comments  on 
the  proposed  regulations  v^re  received, 
but  no  public  hearing  was  requested  and 
none  was  held.  Temporary  regulations 
identical  to  the  proposed  regulations  in 
LR-205-82  were  published  in  the 
Federal  Register  (52  FR  6779)  on  March 
5  1987 

'  On  February  29, 1988,  the  IRS 
published  Rev.  Proc.  88-16  (1988-1  C.B. 
691).  This  revenue  procedure  describes 
circumstances  under  which  the  IRS  will 
determine  that  it  is  impracticable  to 
apply  the  largest-profits-interest  rule 
and  describes  the  criteria  the  IRS  will 
consider  in  selecting  a  tax  matters    . 
partner  for  the  partnership^^^^ 

Since  the  enactment  of  TEFRA,  all 
states  and  several  foreign  jurisdictions 
have  enacted  laws  providing  for  the 
formation  of  limited  liability  companies 


(LLCs).  LLCs  in  most  jurisdictions  may 
be  classified  for  Federal  tax  purposes 
either  as  partnerships  or  associations 
that  are  taxable  as  corporations.  For 
LLCs  that  are  classified  as  partnerships 
for  Federal  tax  purposes,  it  is  necessary 
to  determine  the  tax  matters  partner  for 
the  LLC. 

On  October  30, 1995,  a  notice  of 
proposed  rulemaking  (PS-34-92) 
concerning  section  6231(a)(7)  was 
published  in  the  Federal  Register  (60 
FR  55228).  The  notice  of  proposed 
rulemaking  amended  proposed 
regulations  to  consolidate  certain  ' 
guidance  necessary  to  determine  the  tax 
matters  partner  for  partnerships.  The 
notice  of  proposed  rulemaking  also 
proposed  guidance  concerning  the 
designation  or  selection  of  a  tax  matters 
partner  for  limited  liability  companies 
classified  as  partnerships.  No  public 
hearing  was  requested  or  held,  and  no 
written  comments  were  received. 

Explanation  of  Provisicms 

The  regulations  concerning  the 
designation  or  selection  of  tax  matters 
partners  proposed  by  LR-205-82  and 
PS-34-92  are  adopted,  with  minor 
stylistic  changes,  by  this  Treasury 
decision.  The  corresponding  temporary 
regulations  are  removed. 

Efiiect  on  Other  Documents 

Rev.  Proc.  88-16  is  obsolete  as  of 
December  23, 1906. 

Special  Analyses 

It  has  been  determined  that  this 
Treasury  decision  is  not  a  significant 
regulatory  action  as  defined  in  EO 
12866.  Therefore,  a  regulatory 
assessment  is  not  required.  It  also  has 
been  determined  that  section  553(b)  of 
the  Administrative  Procedure  Act  (5 
U.S.C.  chapter  5)  does  not  apply  to  these 
regulations,  and  because  the  notice  of 
proposed  rulemaking  preceding  the 
regulations  was  issued  prior  to  March 
29, 1996,  the  Regulatory  Flexibility  Act 
(5  U.S.C.  chapter  6)  does  not  apply. 

Drafting  Information 

The  principal  author  of  these 
regulations  is  D.  Lindsay  Russell,  Office 
of  Assistant  Chief  Counsel 
(Passthroughs  and  Special  Industries). 
However,  other  personnel  from  the  IRS 
and  Treasury  Department  participated 
in  their  development. 

List  ofSub)ect8 

26  CSH  Part  301 

Employment  taxes.  Estate  taxes. 
Excise  taxes,  Gift  taxes,  Income  taxes, 
Penalties,  Reporting  and  recordkeeping 
requirements. 


26  CFR  Part  602 

Reporting  and  recordkeeping 
requirements. 

Adoption  of  Amendm«its  to  the 
Regulations 

Accordingly,  26  CFR  parts  301  and 
602  are  amended  as  follows: 

PART  301— PROCEDURE  AND 
ADMINISTRATION    - 

Paragraph  1.  The  authority  citation 
for  part  301  is  amended  by  removing  the 
entry  for  Section  301.6231(a)(7)-lT  and 
adding  entries  in  numerical  (xder  to 
read  as  follows: 

Authority:  26  U.S.C.  7805  *  *   * 

Section  301.623t(a)(7>-l  also  issued  under 

26  U.S.C  6230  (i)  and  (k). 
Section  301.6231(a)(7)-2  also  issued  undo-' 

26  U.S.C.  6230  (i)  and  (k).  •  *   * 

§301.623(a)(7>-1T    [Ramovedq 
Par.  2.  Section  301.6231(a)(7)-lT  is 

removed.  • 
Par.  3.  Section  301.6231(a)(7)-l  is 

added  to  read  as  follows: 

§  301 .6231  (a)r7>-1    Designation  or 
■election  of  tax  matter*  partner. 

(a)  In  general.  A  partnership  may 
designate  a  partner  as  its  tax  matters 
partner  for  a  specific  taxable  year  only, 
as  provided  in  this  section.  Similarly, 
the  designation  of  a  piartner  as  the  tax 
matters  partner  for  a  specific  taxable    . 
year  may  be  terminated  only  as 
provided  in  this  section.  If  a  partnership 
does  not  designate  a  general  partner  as 
the  tax  matters  partner  for  a  specific 
taxable  year,  or  if  the  designation  is 
terminated  without  the  partnership 
designating  another  general  partner  as 
the  tax  matters  partner,  the  tax  matters 
partner  is  the  partner  determined  under 
this  section. 

(b)  Person  who  may  be  designated  tax 
matters  partner — (1)  General 
requirement.  A  person  may  be 
designated  as  the  tax  matters  partner  of 
a  partnership  for  a  taxable  year  only  if 
that  person — 

(i)  Was  a  general  partner  in  the 
partnership  at  some  time  during  the 
taxable  year  for  which  the  designation  is 
made;  or 

(ii)  Is  a  general  partner  in  the 
partnership  as  of  the  time  the 
designation  is  made. 

[zfUmitation  on  designation  of  tax 
matters  partner  who  is  not  a  United 
States  person.  If  any  United  States 
person  would  be  eligible  under 
paragraph  (a)  of  this  section  to  be 
designated  as  the  tax  matters  partner  of 
a  partnership  for  a  taxable  year,  no 
person  who  is  not  a  United  States 
person  may  be  designated  as  the  tax 
matters  partner  of  the  partnership  for 
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that  year  without  the  consent  of  the 
CommissionM*.  For  the  definition  of 
United  States  person,  see  section 
7701(a)(30). 

(c)  Designation  of  tax  matters  partner 
at  time  partnership  return  is  filed.  The 
partnership  may  designate  a  tax  matters 
partner  for  a  partnership  taxable  year  on 
the  partnership  return  for  that  taxable 
year  in  accordance  with  the  instructions 
for  that  form. 

(d)  Certification  by  current  tax  matters 
partner  of  selection  of  successor.  If  a 
partner  properly  designated  as  the  tax 
matters  partner  of  a  partnership  fat  a 
partnership  taxable  year  under  this 
section  certifies  that  another  partner  has 
been  selected  as  the  tax  matters  partner 
of  the  partnership  for  that  taxable  year, 
that  other  partner  is  thereby  designated 
as  the  tax  matters  partner  for  that  year. 
The  current  tax  mattws  partner  shall 
make  the  certification  by  filing  with  the 
service  center  with  which  the 
partnership  return  is  filed  a  statement 
that— 

(1)  Identifies  the  partnership,  the 
partner  filing  the  statement,  and  the 
siiccessor  tax  matters  partner  by  name, 
address,  and  taxpayer  identification 
niunber, 

(2)  Specifies  the  partnership  taxable 
year  to  which  the  designation  relates; 

(3)  Declares  that  the  partner  filing  the 
statement  has  been  properly  designated 
as  the  tax  matters  partner  of  the 
partnership  for  the  partnership  taxable 
year  and  that  that  designation  is  in 
effect  immediately  before  the  filing  of 
the  statement: 

(4)  Certifies  that  the  other  named 
partner  has  been  selected  as  the  tax 
matters  piartner  of  the  partnership  for 
that  taxable  year  in  accordance  with  the 
partnership's  procedure  for  making  that 
selection;  and 

(5)  Is  signed  by  the  partner  filing  the 
statement. 

(e)  Designation  by  general  partners 
with  majority  interest.  The  partnership 
may  designate  a  tax  matters  partner  for 
a  partnership  taxable  year  at  any  time 
after  the  filing  of  a  partnership  return 
for  that  taxable  year  by  filing  a 
statement  with  the  service  center  with 
which  the  partnership  return  was  filed. 
The  statement  shall — 

(1)  Identify  the  partnership  and  the 
designated  partner  by  name,  address, 
and  taxpayer  identification  number, 

(2)  Specify  the  partnership  taxable 
year  to  which  the  designation  relates; 

(3)  Declare  that  it  is  a  designation  of 

a  tax  matters  partner  for  the  taxable  year 
specified;  and 

(4)  Be  signed  by  persons  who  were 
general  partners  at  the  close  of  the  )rear 
and  were  shown  on  the  return  for  that 
year  to  hold  more  than  50  percent  of  the 


aggregate  interest  in  partnership  profits 
held  by  all  general  partners  as  of  the 
close  of  that  taxable  year.  For  purposes 
of  this  paragraph  (e)(4),  all  limited 
partnership  interests  held  by  general 
partners  shall  be  included  in 
determining  the  aggregate  interest  in 
partnership  profits  held  by  such  general 
partners. 

(f)  Designation  by  partners  vnth 
majority  intvvst  under  certain 
circumstances — (1)  In  general.  A  tax 
matters  partner  may  be  designated  for  a 
partnership  taxable  year  under  this 
paragraph  (f)  only  if,  at  the  time  the 
designation  is  made,  each  partner  who 
was  a  general  partner  at  the  close  of 
such  partnership  taxable  year  Is 
described  in  one  or  more  of  paragraphs 
(0(l)(i)  through  (iv)  of  this  section  as 
follows: 

(i)  The  general  partner  is  dead,  or,  if 
the  general  partner  is  an  entity,  has  been 
liquidated  or  dissolved; 

(ii)  The  general  partner  has  been 
adjudicated  by  a  court  of  competent 
jurisdiction  to  be  no  longer  capable  of 
managing  his  or  her  person  or  estate; 

(iii)  The  general  partner's  partnership 
items  have  became  nonpartnership 
items  under  section  6231(b);  or 

(iv)  The  general  partner  is  no  longer 
a  partner  in  the  partnership. 
-  (2)  Method  of  making  designation.  A 
tax  matters  partner  for  a  partnership 
taxable  year  may  be  designated  under 
this  paragraph  (f)  at  any  time  after  the 
filing  of  the  partnership  retiun  for  such 
taxable  year  by  filing  a  written 
statemmt  with  the  service  center  with 
which  the  partnership  retiim  was  filed. 
The  statement  shall — 

(i)  Identify  the  partnership  and  the 
designated  tax  matters  partner  by  name, 
address,  and  taxpayer  identificati(» 
number; 

(ii)  Specify  the  partnership  taxable 
year  to  whidi  the  designation  relates; 

(iii)  Declare  that  it  is  a  designation  of 
a  tax  matters  partner  for  the  partnership 
taxable  year  specified;  and 

(iv)  Be  signed  by  persons  who  were 
partners  at  the  close  of  such  taxable  year 
and  were  shown  on  the  return  for  that 
year  to  hold  more  than  50  percent  of  the 
aggregate  interest  in  partnership  profits 
held  by  all  partnere  as  of  the  close  of 
such  taxable  year. 

(g)  Designation  of  alternate  tax 
matters  partner.  If  an  individual  is 
designated  as  the  tax  matters  partner  of 
a  partnership  imder  paragraph  (c),  (d), 
(e),  or  (0  of  this  section,  ^e  document 
by  which  that  individual  is  designated 
may  also  designate  an  alternate  tax 
matters  partner  who  will  become  tax 
matters  partner  upon  the  occurrence  of 
one  or  more  of  the  events  described  in 
paragraph  (1)(1)  (i)  or  (ii)  of  this  secticm. 


The  person  designated  as  the  alternate 
tax  matters  partner  becomes  the  tax 
matters  partner  as  of  the  time  the 
designation  of  the  tax  matters  partner  is 
terminated  under  paragraph  (IKI)  (i)  or 
(ii)  of  this  section.  The  designation  of  a 
person  as  the  alternate  tax  matters 
partner  shall  have  no  effect  in  any  other 
case. 

(h)  Prior  designations  superseded.  A 
designation  of  a  tax  matters  partner  for 
a  partnership  taxable  year  under 
paragraphs  (d),  (e),  or  (f)  of  this  secticm 
shall  supersede  all  prior  designations  of 
a  tax  mattera  partner  for  that  year, 
including  a  prior  designation  of  an 
alternate  tax  matters  partner  imder 
paragraph  (g)  of  this  section. 

(i)  Resignation  of  designated  tax 
matters  partner.  A  person  designated  as 
the  tax  matters  partner  of  a  partnership 
under  this  section  may  resign  at  any 
time  by  a  written  statement  to  that   , 
effect.  The  statement  shall  specify  the 
partnership  taxable  year  to  which  the 
resignation  relates  and  shall  identify  the 
partnership  and  the  tax  matten  partner 
by  name,  address,  and  taxpayer 
identification  number.  The  statmnent 
shall  also  be  signed  by  the  resigning  tax 
matters  partner  and  shall  be  filed  with 
the  service  centw  with  which  the 
partnership  ret\im  was  filed. 

(j)  Revocation  of  designation.  The 
partnership  may  revoke  the  designation 
of  the  tax  mattera  partner  for  a 
partnership  taxable  year  at  any  time 
after  the  filing  of  a  partnership  return 
for  that  taxable  year  by  filing  a 
statement  with  the  service  center  with 
which  the  partnership  return  was  filed^ 
The  statement  shall — 

(1)  Identify  by  name,  address,  and 
taxpayer  identification  number  the 
partnership  and  the  general  partner 
whose  designation  as  tax  mattera 
partner  is  being  revoked; 

(2)  Specify  the  partnership  taxable 
year  to  which  the  revocation  relates; 

(3)  Declare  that  it  is  a  revocation  of  a 
designation  of  the  tax  matters  partner 
for  the  taxable  year  specified;  and 

(4)  Be  signed  by  the  persons  described 
in  paragraph  (e)(4)  of  this  section,  or,  if 
at  the  time  that  the  revocation  is  made, 
each  partner  who  was  a  general  partner 
at  the  close  of  the  partnerahip  taxable 
year  to  which  the  revocation  relates  is 
described  in  one  or  more  of  paragraphs 
(f)(1)  (i)  through  (iv)  of  this  section,  by 
the  persons  described  in  paragraph 
(n(2)(iv)  of  this  section. 

(k)  When  designation,  etc.,  becomes 
effective — (1)  In  general.  Except  as 
otherwise  provided  in  paragraph  (k)(2) 
of  this  section,  a  designation, 
resignation,  or  revocation  provided  for 
in  this  section  becomes  effective  on  the 
day  that  the  statement  required  by  the 
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applicable  paragraph  of  this  section  is 
filed. 

(2)  Notice  of  proceeding  mailed.  If  a 
notice  of  beginning  of  an  administrative 
proceeding  with  respect  to  a  partnership 
taxable  year  is  mailed  before  the  date  on 
which  a  statement  of  designation, 
resignation,  or  revocation  provided  for 
in  this  section  with  respect  to  that 
taxable  year  is  filed,  the  Service  is  not 
required  to  give  effect  to  such 
designation,  resignation,  or  revocation 
until  30  days  after  the  statement  is  filed. 

(I)  Termination  of  designation — (1)  In 
general.  A  designation  of  a  tax  matters 
partner  for  a  taxable  year  under  this 
section  shall  remain  in  effect  until — 

(i)  The  death  of  the  designated  tax 
matters  partner; 

(ii)  An  adjudication  by  a  court  of 
competent  jurisdiction  that  the 
individual  designated  as  the  tax  matters 
partner  is  no  longer  capable  of  managing 
the  individual's  person  or  estate; 

(iii)  The  liquicution  or  dissolution  of 
the  tax  matters  partner,  if  the  tax  matters 
partner  is  an  entity; 

(iv)  The  partnership  items  of  the  tax 
matters  partner  become  nonpartnership 
items  imder  section  6231(c)  (relating  to 
special  enforcement  areas);  or 

(v)  The  day  on  which — 

(A)  The  resignation  of  the  tax  matters 
partner  imder  paragraph  (i)  of  this 
section; 

(B)  A  subsequent  designation  under 
paragraph  (d).  (e).  or  (f)  of  this  section; 
or 

(C)  A  revocation  of  the  designation 
imder  paragraph  ())  of  ^s  section 
becomes  effiactive. 

(2)  Actions  by  the  tax  matters  partner 
before  termination  of  designation.  The 
termination  of  the  designation  of  a 
partner  as  the  tax  matters  partner  under 
paragraph  (1)(1)  of  this  section  does  not 
affect  the  validity  of  any  action  taken  by 
that  {>artner  as  tax  matters  partner  before 
the  designation  is  terminated.  For 
example,  if  that  tax  matters  partner  had 
previously  consented  to  an  extension  of 
the  period  for  assessments  under  section 
6229(b)(l)(Bl,  that  extension  remains 
valid  even  after  termination  of  the 
desimiation. 

(m)  Tax  matters  partner  where  no 
partnership  designation  made— (1)  In 
general.  The  tax  matters  partner  for  a 
partnership  taxable  year  shall  be 
determined  under  this  paragraph  (m) 
if— 

(i)  The  partnership  has  not  designated 
a  tax  matters  partner  under  this  section 
for  that  taxable  year,  or 

(ii)  The  partnership  has  designated  a 
tax  matters  partner  imder  this  section 
for  that  taxable  year,  that  designation 
has  been  terminated  under  paragraph 
(l)(l)  of  this  section,  and  the  partn^ship 


has  not  made  a  subsequent  designation 
under  this  section  for  that  taxable  year. 
(2)  General  partner  having  the  largest 
profit^interest  is  the  tax  matters 
partner.  The  tax  matters  partner  for  any 
partnership  taxable  year  to  which  this 
paragraph  (m)  appUes  is  the  general 
partner  having  the  largest  profits 
interest  in  the  partnership  at  the  close 
of  that  taxable  year  (or  where  there  is 
more  than  one  such  partner,  the  one  of 
such  partners  whose  name  would 
appear  first  in  an  alphabetical  Usting). 
For  purposes  of  this  paragraph  (m)(2). 
all  limited  partnership  interests  held  by 
a  general  p>artner  shall  be  included  in 
determining  that  general  partner's 
profits  interest  in  the  partnership.  For 
purposes  of  this  paragraph  (m)(2),  the 
general  partner  with  the  largest  profits 
interest  is  determined  based  on  the  year- 
end  profits  interests  reported  on  the 
Schedules  K-1  filed  with  the 
partnership  income  tax  return  for  the 
taxable  year  for  which  the 
determination  is  being  made. 

(3)  Termination  of  designation.  A 
designation  of  a  tax  matters  partner  for 
a  partnership  taxable  year  under  this 
paragraph  (m)  shall  remain  in  effect 
until  the  earlier  of  the  occurrence  of  one 
or  more  of  the  events  described  in 
paragraphs  (1)(1)  (i)  throiigh  (iv)  of  this 
section  or  the  day  on  which  a 
designation  under  paragraph  (d).  (e).  or 
(f)  of  this  section  becomes  effective.  If  a 
designation  of  a  tax  matters  partner  for 
a  partnership  taxable  year  is  terminated 
under  this  paragraph  (m)(3)  and  the 
partnership  has  not  subsequently 
designated  a  tax  matters  partner  for  that 
taxable  year  under  paragraph  (d),  (e),  or 
(f)  of  this  section,  the  tax  matters  partner 
for  that  taxable  year  shall  be  determined 
under  paragraph  (m)(2)  of  this  section, 
and,  for  purposes  of  applying  paragraph 
(m)(2)  of  this  section,  the  general 
partner  whose  designation  was  so 
terminated  shall  be  treated  as  having  no 
profits  interest  in  the  partnership  for 
that  taxable  year. 

(n)  Selection  of  tax  matters  partner  by 
Cktmmissioner  when  impracticable  to 
apply  the  largest-profits-interest  rule.  If 
the  partnership  has  not  designated  a  tax 
matters  partner  under  this  section  for 
the  taxable  year  and  it  is  impracticable 
(as  determined  under  paragraph  (o)  of 
this  section)  to  apply  the  largest-profits- 
interest  rule  of  paragraph  (m)(2)  of  this 
section,  the  (Commissioner  will  select  a. 
tax  matters  partner  as  described  in 
paragraph  (p)  of  this  section. 

(o)  Impracticability  of  largpst-profits- 
interest  rule.  It  is  impracticable  to  apply 
the  largest-profits-interest  rule  of 
paragraph  (m)(2)  of  this  section  if.  on 
the  date  the  rule  is  applied,  any  one  of 
the  following  three  conditions  is  met: 


(1)  General  partner  with  the  largest 
profits  interest  is  not  apparent.  The 
general  partner  with  the  largest  profits 
interest  is  not  apparent  from  the 
Schedules  K-l  and  is  not  otherwise 
readily  determinable. 

(2)  Each  general  partner  is  deemed  to 
have  no  profits  interest  in  the 
partnership.  Each  general  partner  is 
deemed  to  have  no  profits  interest  in  the 
partnership  imder  paragraph  (m)(3)  of 
this  section  (concerning  termination  of 
a  designation  under  the  largest-profits- 
interest  rule)  because  of  the  occurrence 
of  one  or  more  of  the  events  described 
in  paragraphs  (1)(1)  (i)  through  (iv)  of 
this  section  (involving  death, 
adjudication  of  incompetency, 
liquidation,  and  conversion  of 
partnership  items  to  nonpartnership 
items). 

(3)  General  partner  with  the  largest 
profits  interest  is  disqualified.  The 
general  partner  with  the  largest  profits 
interest  determined  under  paragraph 
(m)(2)  of  this  section — 

(i)  Has  been  notified  of  suspension 
from  practice  before  the  Internal 
Revenue  Service; 

(ii)  Is  incarcerated; 

(iii)  Is  residing  outside  the  United 
States,  its  possessions,  or  territories;  or 

(iv)  Cannot  be  located  or  cannot 
perform  the  functions  of  a  tax  matters 
partner  for  any  reason,  except  that  lack 
of  coo}}eration  with  the  Internal 
Revenue  Service  by  the  general  partner 
with  the  largest  profits  interest  is  not  a 
basis  for  finding  that  ;^e  partner  cannot 
perform  the  fumctions  of  a  tax  matters 
partner. 

(p)  Commissioner's  selection  of  the 
tax  matters  partner — (1)  When  the 
general  partner  with  the  largest  profits 
interest  is  not  apparent.  If  it  is 
impracticable  under  paragraph  (o)(l)  of 
this  section  to  apply  the  laigest-profita- 
interest  rule  of  paragraph  (m)(2)  of  this 
section,  the  Commissicmer  will  select 
(in  aoccndance  with  the  notification 
procedures  set  forth  in  paragraph  (r)  of 
this  section)  as  the  tax  matters  partnOT 
any  person  who  was  a  general  partner 
at  any  time  during  the  taxable  year 
under  examination. 

(2)  When  each  general  partner  is 
deemed  to  have  no  profits  interest  in  the 
partnership.  If  it  is  impracticable  under 
paragraph  (o)(2)  of  this  section  to  apply 
the  largest-profits-interest  rule  of 
paragraph  (m)(2)  of  this  section,  the 
Commissioner  will  select  a  partner 
(including  a  general  or  limited  partner) 
as  the  tax  matters  partner  in  accordance 
with  the  criteria  set  forth  in  paragraph 
(q)  of  this  section.  The  Commissioner 
will  notify  both  the  partner  selected  and 
the  partnership  of  the  selection, 
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effective  as  of  the  date  specified  in  the 
notice. 

(3)  When  the  general  partner  with  the 
largest  profits  interest  is  disqualified — 
(i)  In  general.  Except  as  otherwise 
provided  in  paragraph  (p)(3)(ii)  of  this 
section,  if  it  is  impracticable  under 
paragraph  (o)(3)  of  this  section  to  apply 
the  largest-profits-interest  rule  of 
paragraph  (ni](2)  of  this  section,  the 
Commissioner  will  treat  each  general 
partner  who  fits  the  criteria  contained  in 
paragraph  (o)(3)  of  this  section  as  having 
no  profits  interest  in  the  {Mirtnership  for 
the  taxable  year  and  will  select  (in 
accordance  with  the  notification  ' 
procedures  set  forth  in  paragraph  (r)  of 
this  section)  a  tax  matters  partner  from 
the  remaining  persons  who  were  general 
partnera  at  any  time  during  the  taxable 
year. 

(ii)  Partner  selected  if  no  general 
partner  may  be  selected.  If  all  general 
partners  during  the  taxable  year  either 
are  treated  as  having  no  profits  interest 
in  the  partnership  for  the  taxable  year 
under  paragraph  (m)(3)  of  this  section 
(concerning  termination  of  a  designation 
under  the  largest-profits-interest  rule)  or 
are  described  in  paragraph  (o)(3)  of  this 
section  (general  partner  with  the  largest 
profits  interest  is  disqualified),  the 
Commissioner  will  select  a  partner 
(including  a  genwal  or  limited  partner) 
as  the  tax  mattera  f>artner  in  accordance 
with  the  criteria  set  forth  in  paragraph 
(q)  of  this  section.  The  Commissioner 
will  notify  both  the  partner  selected  and 
the  partnership  of  the  selection, 
effective  as  of  the  date  specified  in  the 
notice. 

(q)  Criteria  for  selecting  a  partner  as 
tax  matters  partner — (1)  In  general.  The 
Commissioner  will  select  a  partner  as 
the  tax  matters  partner  under  paragraph 
(p)  (2)  or  (3)(ii)  of  this  section  only  if  the 
partner  was  a  partner  in  the  partnership 
at  the  close  of  the  taxable  year  imder 
examination. 

(2)  Criteria  to  be  considered.  The 
Commissioner  may  consider  the 
following  criteria  in  selecting  a  partner 
as  the  tax  matters  partner 

(i)  The  general  knowledge  of  the 
partner  in  tax  matters  and  the 
administrative  operation  of  the 
partnership. 

(ii)  The  partner's  access  to  the  books 
and  records  of  the  partnerehip. 

(iil)  The  profits  interest  held  by  the 
partner. 

(iv)  The  views  of  the  partnera  having 
a  majority  interest  in  the  partnership 
regarding  the  selection. 

(v)  Whether  the  partner  is  a  partner  of 
the  partnership  at  the  time  the  tax- 
matters-partner  selection  is  made. 


(vi)  Whether  the  partner  is  a  United 
States  person  (within  the  meaning  of 
section  7701(a)(30)}.  , 

(3)  Limited  restriction  on  subsequent 
designation  of  a  tax  matters  partner  by 
the  partnership.  For  purposes  of 
paragraphs  (p)  (2)  and  (3)(ii)  of  this 
section,  the  partnership  cannot 
designate  a  p>artner  who  is  not  a  general 
partner  to  serve  as  tax  matters  partner  in 
lieu  of  a  partner  selected  by  the 
Commissioner.  -      ■  "*   ' 

(r)  Notification  of  partnership — (1)  In 
general.  If  the  Commissioner  selects  a 
tax  matten  partner  under  the  provisions 
of  paragraph  (p)  (1)  or  (3)(i)  of  this 
section,  the  Commissioner  will  notify 
both  the  partner  selected  and  the 
partnerahip  of  the  selection,  efiiective  as 
of  the  date  specified  in  the  notice. 

(2)  Limited  opportunity  for 
partnership  to  designate  the  tax  matters 
partner,  (i)  Before  the  Commissioner 
selects  a  tax  matters  partner  under 
paragraphs  (p)  (1)  and  (3)(i)  of  this 
section,  the  Commissicmer  will  notify 
the  partnership  by  mail  that,  after  30 
days  from  the  date  of  the  notice,  the 
Commissioner  will  make  a 
determination  that  it  is  impracticable  to 
appfy  the  largest-profits-interest  rule  of 
paragraph  (m)(2)  of  this  section  and  will 
select  the  tax  matters  partner  unless  a 
prior  designation  is  made  by  the 
partnerehip.  This  delay  in  making  the 
determination  will  permit  the 
partnership  to  designate  a  tax  mattere 
partner  under  paragraph  (e)  of  this 
section  (designation  by  general  partnera 
with  a  majority  interest)  or  paragraph  (f) 
of  this  section  (designation  by  partnera 
with  a  majority  interest  under  certain 
circumstances),  thereby  avoiding  a 
selection  made  by  the  Commissioner. 

(ii)  During  the  30-day  period  and 
prior  to  a  tax-mattere-partner 
designation  by  the  partnership,  the 
Commissioner  will  communicate  with 
the  partnership  by  sending  all 
correspondence  or  notices  to  "The  Tax 
Matters  Partner"  in  care  of  the 
partnership  at  the  partnership's  address. 

(iii)  Any  subsequent  designation  of  a 
tax  mattere  partner  by  the  partnership 
after  the  30-day  period  will  become 
effective  as  provided  under  paragraph 
(k)(2)  of  this  section  (concerning 
designations  made  after  a  notice  of 
beginning  of  administrative  proceeding 
is  mailed). 

(s)  Effective  date.  This  section  applies 
to  all  designations,  selections,  and 
terminations  of  a  tax  matters^ partner 
occurring  on  or  after  December  23, 1996. 

Par.  4.  Section  301.6231(a)(7>-2  is 
added  to  read  as  follows: 


f301.6231(a)(7>-2    DeslgnMon  or 
Mtoction  of  tax  mattars  partner  tor  a  Hmllad 
liability  compeny  (LLC). 

(a)  In  general.  Solely  for  purposes  of 
applying  section  6231(a)(7)  and 

§  301.6231(a)(7)-l  to  an  LLC,  only  a 
member-manager  of  an  LLC  is  treated  as 
a  general  partner,  and  a  member  of  an 
LLC  who  is  not  a  member-manager  is 
treated  as  a  partner  other  than  a  general 
partner. 

(b)  Definitions— ('^)  LLC-  Solely  for 
purposes  of  this  section.  LLC  means  an 
organization — 

(i)  Formed  under  a  law  that  allows  the 
limitation  of  the  liability  of  all  membere 
for  the  organization's  debts  and  other 
obligations  within  the  meaning  of 
§  301.7701-3(b1(2)(U);  and 

(ii)  Classified  as  a  partnership  for 
Federal  tax  purposes. 

(2)  Member.  Solely  for  purposes  of 
this  section,  member  means  any  person 
who  owns  an  interest  in  an  LLC. 

(3)  Member-manager.  Solely  for 
purposes  of  this  section,  member- 
manager  means  a  member  of  an  LLC 
who,  alone  or  together  with  othere,  is 
vested  with  the  continuing  exclusive 
authority  to  make  the  management 
decisions  necessary  to  conduct  the 
business  for  which  the  organization  was 
formed.  Generally,  an  LLC  statute  may 
pormit  the  LLC  to  choose  management 
by  one  or  more  managere  (whether  or 
not  membere)  or  by  all  of  the  membere. 
If  there  are  no  elected  or  designated 
member-managere  (as  so  defined  in  this 
paragraph  (b)(3))  of  the  LLC,  each 
member  will  be  treated  as  a  member- 
manager  for  purposes  of  this  section. 

(c)  Effective  date.  This  section  applies 
to  all  designations,  selections,  and 
terminations  of  a  tax  mattere  partner  of 
an  LLC  occurring  on  or  after  December 
23, 1996.  Any  other  reasonable 
designation  or  selection  of  a  tax  mattere 
partner  of  an  LLC  is  binding  for  periods 
prior  to  December  23. 1996. 

PART  602— 0MB  CONTROL  NUMBERS 
UNDER  THE  PAPERWORK 
REDUCTION  ACT 

Par.  5.  The  authority  citation  for  part 
602  continues  to  read  as  follows: 

Authority:  26  US.C  7805. 
1602.101    [Amandsd] 

Par.  6.  In  §  602.101,  paragraph  (c)  is 
amended  by  adding  the  entry 
"301.6231(a)(7>-l. ...1545-0790"  in 
numerical  order  to  the  table. 
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Approved:  November  8. 1996. 
MiduelP.Doluu 

Acting  Commissioner  of  Internal  Revenue. 
Dbnald  C  Lubfck, 

Acting  Assistant  Secretary  of  the  Treasury. 
(FR  Doc  96-32121  Filed  12-20-96;  8:45  am] 
MLUHQ  coot  4«3»-ei-U 


Bureau  of  Alcohol,  Tobacco  and 
Firearma 

27CFRPart9  *  "'  ' 

[TO  ATF-386:  Re:  Notice  No.  83q 
RIN1512-AA07 

Redwood  VaHay  Vlticultural  Area  (95R- 
053P) 

AGENCY:  Bureau  of  Alcohol,  Tobacco 
and  Firearms  (ATP),  Treasury. 
ACTION:  Final  rule.  Treasury  decision 

summary:  This  final  rule  establishes  a 
viticultiuvl  area  located  within  the  east 
central  interior  portion  of  Mendocino 
County,  California  to  be  known  as 
"Redwood  Valley,"  under  27  CFR  part 
9.  This  is  the  result  of  a  petition 
submitted  by  Mr.  Timothy  R.  Buckner 
and  prepared  by  Mr.  Buckner,  Mr. 
Jefferson  Hinchliffe,  Mr.  Ulysses 
Lolonis.  and  Mr.  Rudolph  H.  Light.  The 
petition  was  signed  by  20  growers  and 
winemakers  in  "Redwood  Valley."  In 
addition,  4  letters  of  support  for  the  area 
were  received  with  the  petition  from 
growers  and  winemakers  in  the  area. 
"Redwood  Valley"  is  an  imincorporated 
rural  community  in  Mendocino  County 
of  northwestern  California  with 
approximately  6,000  people  spread  out 
over  about  35  square  miles.  It  is 
currently  the  home  of  seven  wineries 
that  produce  varietal  wines  distributed 
around  the  world.  There  are  66  vineyard 
owners  fanning  2.371  acres  of  wine 
grapes. 

EFFECTIVE  DATE:  February  21, 1997. 
FOn  FURTHER  INFORMATION  CONTACT: 
David  W.  Brokaw,  Wine,  Beer,  and 
Spirits  Regulations  Branch,  Bureau  of 
Alcohol,  Tobacco  and  Firearms,  650 
Massachusetts  Avenue,  NW, 
Washington.  DC  20226.  (202)  927-6230. 

SUPPLEMENTARY  INFORMATION: 

Background 

On  August  23, 1978,  ATF  published 
Treasury  Decision  ATF-53  (43  FR 
37672,  54624)  revising  regulati(ms  in  27 
CFR  part  4.  These  regulations  allow  the 
eistablishment  of  definitive  viticultuial 
areas.  The  regulations  allow  the  name  of 
an  approved  viticiiltural  area  to  be  used 
as  an  appellation  of  origin  on  wine 
labels  and  in  wine  advertisements.  On 
October  2. 1979.  ATF  published 


Treasury  Decision  ATF-60  (44  FR 
56692]  which  added  a  new  part  9  to  27 
CFR.  providing  for  the  listing  of 
approved  American  viticultural  areas, 
the  names  of  which  may  be  used  as 
appellations  of  origin. 

Section  4.25a(e)U),  title  27,  CFR, 
defines  an  American  viticultural  area  as 
a  delimited  grape-growing  region 
distinguishable  by  geographic  features, 
the  boundaries  of  which  have  been 
delineated  in  subpart  C  of  part  9. 

Section  4.25a(e)(2),  tiUe  27,  CFR, 
outlines  the  procedure  for  proposing  an 
American  viticultural  area.  Any 
interested  person  may  petition  ATF  to 
establish  a  grape-growing  region  as  a 
viticultural  area.  The  petition  should 
include: 

(a)  Evidence  that  the  name  of  the 
proposed  viticultural  area  is  locally 
and/or  nationally  known  as  referring  to 
the  area  specified  in  the  petition; 

(b)  Historical  or  current  evidence  that 
the  boundaries  of  the  viticultiiral  area 
are  as  specified  in  the  petition; 

(c)  Evidence  relating  to  the 
geographical  characteristics  (climate, 
soil,  elevation,  physical  features,  etc.) 
which  distinguish  the  viticultural 
features  of  the  proposed  area  from 
surrounding  areas; 

(d)  A  description  of  the  specific 
boimdaries  of  the  viticultural  area, 
based  on  features  which  can  be  found 
on  United  States  Geological  Survey 
(U.S.G.S.)  maps  of  the  largest  applicable 
scale,  and; 

(e)  A  copy  (or  copies)  of  the 
appropriate  U.S.G.S.  map(s)  vtrlth  the 
proposed  boundaries  prominentiy 
marked. 

Petition 

ATF  received  a  petition  from  Mr. 
Timothy  Buckner  proposing  to  establish 
a  new  viticuhxual  area  located  within 
the  east  central  interior  portion  of 
Mendocino  County,  California  to  be 
known  as  "Redwood  Valley,"  undo-  27 
CFR  part  9. 

There  are  cuirenUy  seven  wineries  in 
"Redwood  Valley."  The  dates  they  were 
bonded  are  as  follows:  Fetzer  (1968). 
Weibel  (1972),  Frey  (1980).  Lolonis 
(1983),  Elizabeth  (1987),  Konrad  (1989). 
and  Gabrielli  (1991).  Weibel  and  Konrad 
wineries  have  recently  changed 
ownership  and  were  renamed  Redwood 
Valley  Cellars  and  Fife  Vineyards, 
respectively. 

Notice  of  Proposed  Rolemaking 

In  response  to  Mr.  Buckner's  petition, 
ATF^published  a  notice  of  proposed 
rulemaking.  Notice  No.  838,  in  the 
Federal  Register  on  September  3, 1996 
(61  FR  46403)  proposing  the 
establishment  of  the  "Redwood  Valley" 


viticultural  area.  The  notice  requested 
comments  from  all  interested  persons  by 
October  18. 1996.  -Jr   Y 

Comments  on  Notice  of  Proposed 
Rulemaking 

ATF  did  not  receive  any  letters  of 
comment  in  response  to  Notice  No.  838. 

Evidence  That  The  Name  Of  The 
Viticultural  Area  Is  Locally  Or 
Nationally  Known 

"Redwood  Valley"  is  an 
imincorporated  rural  community  in 
Mendocino  County  of  northwestern 
California  with  approximately  6,000 
people  spread  out  over  about  35  square 
miles.  It  is  currenUy  the  home  of  seven 
wineries  that  produce  premium  to  ultra 
premium  varietal  wines  distributed 
around  the  world.  "Redwood  Valley" 
grapes  are  used  in  vineyard  designated 
wines  made  by  wineries  throughout  the 
re^on.  There  are  66  vineyard  owners 
farming  2,371  acres  of  wine  grapes  in 
Redwood  Valley.  There  are  855  acres  of 
white  winegrapes  (36%)  and  1,516 
(64%)  planted  in  red  varieties  in 
RedwoMxi  Valley. 

History  and  Tradition 

The  area  has  been  known  by  the 
viticultural  area  name  for  over  a 
century.  Some  early  settlers  arrived  in 
"Redwood  Valley"  in  the  mid  1850s. 
and  there  was  a  thriving  conununity  by 
1900.  From  as  early  as  the  1870s,  grape 
groMring  and  wine  making  were  an 
important  part  of  the  economy  and 
culture  of  "Redwood  Valley."  One  of 
the  earliest  published  mentions  of 
"Redwood  Valley"  as  a  grape  growing 
region  was  in  a  March  7, 1913,  article 
in  the  Ukiah  Republican  Press  (1885- 
1954),  which  described  "Redwood 
Valley"  as  "*.  *  *  admirably  adapted 
for  the  grape  and  fruit  land  in  Northern 
California." 

In  the  March  17, 1913  issue  of  the 
Ukiah  Dispatch  Democrat,  the  petitioner 
found  the  following  article:  The 
Redwood  Valley  Improvement  Club 
Accomplishing  Splendid  Results  By 
Concentrated  Action  and 
Progressiveness,  which  stated  as 
follows:  "This  is  peibaps  at  the  present 
time  one  of  the  most  important 
industries  of  the  valley,  with  hundreds 
of  acres  in  vineyards  and  several 
important  wineries  in  active  operati(m. 
and  because  of  the  statranents  made 

*  *  *  by  Professor  Bioletti.  the  grape 
question  has  taken  on  a  renewed 
activity.  Redwood  Valley  grapes  are 
exceptionally  rich  in  sugar  and  are  in 
demand  because  they  raise  the  quality 
of  wine.  Much  of  the  valley's  product  is 
contracted  for  over  a  term  of  years 

*  *  *  (g)rapes  produce  splendidly  on 
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the  bench  lands  of  the  valley,  and 
because  of  the  sunshine  and  climatic 
conditions  mature  and  produce  the 
ideal  wine  grapes." 

In  the  Santa  Rosa  Press  Democrat,  the 
petitioner  foimd  an  article  printed  on 
July  31, 1949.  and  titled.  "It's  Howdy 
Neighbor  To  Calpella.  Redwood 
Valley,"  by  Mike  Pardee.  This  article 
states  that,  "(alppnudmately  half  of 
Mendocino  County's  present  grape 
acreage  of  7,700  acres  is  in  Redwood 
Valley.  Farm  Advisor  RB.  Foote  of 
Mendocino  County  said.  "The  VaDey 
thus  raised  about  half  of  the  county's 
17.000  tons  produced  last  year  (1948) 
•  *  *.  Redwood  Valley  for  years  has 
been  one  of  Mendocino  County's  most 
important  farming  sections.  Its  314 
families  for  the  most  part  farmers  *  *  *. 
They'll  tell  you  that  those  g^pes  make 
the  finest  wines  in  the  region'." 

Name  ETidence 

"Redwood  Valley"  is  recognized  by 
the  United  States  Postal  Service  as  a 
distinct  community  with  the  Zip  Code 
95470.  The  U.S.G.S.  uses  the  name 
"Redwood  Valley"  Quadrangle  on  its 
1:24,000  topographic  map.  llie  valley 
has  a  domestic  and  irrigation  water 
supplier  known  as  "Redwood  Valley 
Coimty  Water  District."  A  number  of 
entities  give  the  area  its  sense  of 
identity,  including  the  "Redwood 
Valley  Grange,"  "Redwood  Valley 
School,"  "Redwood  Valley  Shopping 
Center,"  "Redwood  Valley  Industrial 
Park."  Businesses  and  organizations 
using  the  "Redwood  Valley"  name 
include  a  large  vineyard,  a  gravel  plant. 
2  chinches,  a  Porno  Indian  Rancheria, 
and  so  on.  The  petitioner  provided 
photocopies  of  stationery  and  business 
cards  from  six  private  and  three  public 
entities  that  use  the  name  "Redwood 
Valley"  in  their  title.  Each  of  the  entities 
are  currently  in  business  and  located  in 
"Redwood  Valley." 

Historical  or  Current  Evidence  that  the 
Boundaries  of  the  Viticultural  Area  are 
M  %>ecified  in  the  Petition 

The  "Redwood  Valley"  viticultural 
area  boundaries  are  roi^ly  the 
watershed  that  forms  the  headwaters  of 
the  west  fork  of  the  Russian  River, 
including  Forsythe  Creek.  Starting  at  the 
northern  tip  of  the  valley  and  following 
the  ridge  tops,  the  area  widens  out  to 
the  south  as  far  as  State  Highway  20. 
Across  Highway  20  to  the  south  is  the 
community  of  Calpella.  Highway  20 
provides  a  distinct  southern  boundary 
for  the  viticultural  area.  Calpella  has  a 
difiiarent  zip  code,  water  district,  school, 
etc  than  "Redwood  Valley." 
Furthermore,  the  soils  and  climate  of 


Calpella  occupy  a  transition  zone 
between  lAiiah  and  "Redwood  Valley." 

Eridence  Relating  to  the  Geographical 
Features  (Climate,  Soil,  Eleration, 
Physical  Featnret,  etc)  Which 
Diatingaiah  tha  Viticahnral  Featurea  of 
the  Area  frtm  Sorrounding  Areas. 

Topography 

The  geography  of  the  tarea  sets  it  npait 
from  surrounding  areas  in  several 
respects.  "Redwood  Valley"  is  clearly 
defined  by  the  ridges  of  the  coastal 
mountain  range  that  siuTOtmds  it  and 
that  the  Valley  floor  slopes  gently  up  in 
elevation  from  around  750^  to  900' 
above  sea  level.  The  mountain  ridges 
rise  steeply  from  the  valley  floor  to  over 
3,350'  elevation.  Most  of  the  grapes  are 
grown  at  an  elevation  between  750'  and 
1,500'  above  sea  level.  At  the  south  end 
of  the  valley  the  foothills  close  in  from 
the  east  and  west  to  form  a  narrowed 
throat  through  which  the  Russian  River 
flows  south.  This  narrowing  is  also 
where  Highway  20  crosses  the  valley 
and  the  river  to  intersect  with  Highway 
101.  This  combination  of  landforms 
provides  a  natural  set  of  boundaries  f(H> 
the  viticxiltuxal  area.  These  features 
combine  in  several  ways  to  produce 
growing  conditions  which  distinguish 
the  area  from  surrounding  areas.  The 
soils,  as  well  as  the  micro-,  meso-,  and 
macro-climates  are  all  factore  that 
distinguish  the  viticultural  area  6t>m 
surrounding  areas. 

SojVs  -  *■ 

While  all  of  the  specific  soil  series 
that  are  found  in  "Redwood  Valley" 
also  exist  in  the  surrounding  areas,  the 
proportions  of  the  soils  in  "Redwood 
Valley"  distinguish  it  from  the 
surroimding  areas.  The  Wine  Regions  of 
America,  a  book  written  by  John  J. 
Baxevanis  in  1992,  gives  the  following 
description  of  the  Redwood  Valley  area. 
"Redwood  Valley,  the  northernmost  of 
the  string  of  Russian  River  Valleys,  lies 
(eight)  miles  north  of  Ukiah  and  Lake 
Mendocino  on  a  series  of  higher 
terraces.  Representing  the  birthplace  of 
Mendocino  winemaldng,  it  is  the  home 
of  some  of  the  county's  largest  wineries. 
With  more  than  40  percent  of  the 
county's  acreage,  it  is  the  most 
important  of  all  the  producing  regions 
in  the  two  coimty  region  [Lake  and 
Mendocino].  A  region  II  area,  it 
produces  above-avertge  quality 
Zinfandel,  Cabernet  Sauvignon,  '*■ 
Chardonnay,  Petite  Sirah,  and 
Sauvignon  Blanc.  One  of  its  elements  of 
celebrity  is  the  considerable  quantity  of 
Manzanita  soil."  (pg.  295).  The 
petitioner  was  onable  to  ascertain  the' 
origin  of  the  term  "Manzanita  soiL" 


However,  he  states  that,  "Redwood 
Valley  does  contain  the  largest  deposit 
of  the  famous  Redvine  soil  in  the  region 
and  perhaps  it  is  this  to  which  * 

Baxevanis  refers." 

The  soils  in  the  viticultural  area  have 
several  unique  features  as  determined 
by  the  U.S.D.A.  Soil  Conservation 
Service  (SCS).  The  1991  Soi7  Survey  of 
Mendocino  County,  Eastern  Part,  and 
Trinity  County,  Southwestern  Part, 
California,  was  used  extensively  by  the 
petitioner  to  determine  the  identity  and 
areas  of  soils  for  comparison.  Whereas 
all  of  the  specific  soil  series  that  are 
found  in  "Redwood  Valley"  occiu-  in  the 
surrounding  area,  it  is  the  proportions 
in  which  they  appear  in  "Redwood 
Valley"  that  are  unique.  "Redwood 
Valley"  has  by  far  the  largest  deposit  of 
Redvine  Series  soil  («184-186  SCS 
Survey)  in  the  area.  Nearly  one  quarter 
of  the  viticultiual  area's  plantable 
acreage  is  composed  of  soils  of  the 
Redvine  Series.  Potter  Valley 
Viticultural  Area  to  the  east  has  no 
Redvine  Series  soils.  The  Calpella/ 
Ukiah  area  to  the  south  of  "Redwood 
Valley"  has  a  few  small  and  isolated 
pockets  of  Redvine  soils  but  their 
combined  area  amoimts  to  less  than 
10%  of  the  area  covered  by  Redvine 
Series  soils  in  "Redwood  Valley." 

Another  soil  series  that  stands  out,  is 
the  Pinole  Gravelly  Loam  (#178-180 
SCS  Survey),  which  also  occurs  in  the 
Potter  Valley  and  Uldah  areas,  but  is  a 
much  smaller  component  of  the  area's 
overall  composition.  "Redwood  Valley" 
has  three  times  as  much  Pinole  Gravelly 
Loam  as  either  of  these  other  two  areas. 
This  soil  type  makes  up  nearly  a  third 
of  "Redwood  Valley's"  growing  area. 

The  Redvine  and  Pinole  Gravelly 
Loam  soil  series  comprise  over  half  of 
the  vineyard  acreage  of  "Redwood 
Valley."  llie  rest  are  an  amalgam  of  six 
other  types:  Feliz,  Pinnobie,  Yokayo, 
Russian,  Talmage,  and  Yokayo/Pinole/ 
Pinobie.  These  last  six  general  types 
(plus  traces  of  a  few  more  types) 
evidence  themselves  in  the  neighboring 
areas  in  varying  proportion,  but  all  play 
a  larger  role  elsewhere  than  they  do  in 
•Redwood  Valley." 

The  petitioner  provided  a  table 
illustrating  the  proportions  of  soil  types 
in  the  "Redwood  Valley"  area  compared 
with  the  Ukiah/Calpella  area.  These 
figures  were  derived  from  SCS  maps 
and  soil  descriptions,  and  were  • 
measured  with  a  Compensating  Polar 
Planimeter.  The  table  indicates  that, 
while  "Redwood  Valley"  contains  most . 
of  the  same  soil  types  as  the  Ukiah 
Valley,  such  soils  are  present  in 
different  qiiantities  in  the  respective 
areas. 
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Climate 

One  local  winemaker,  Jefferson 
Hinchliffe  of  Gabrielli  Winery  stated  as 
follows  about  the  way  "Redwood 
Valley's"  imique  climate  and  soils 
manifest  themselves  in  the  wine:  "I 
have  been  making  wines  from  the  many 
districts  of  Mendocino  County  for  (t)en 
years.  EKxring  that  period  I  have 
developed  a  sense  of  what  distinguishes 
the  wines  of  Redwood  Valley  *  *  *. 
The  wines  in  general  are  of  higher 
acidity  and  later  matiuity  than  of  Ukiah 
Valley.  The  typical  picking  schedule  for 
a  given  variety  would  begin  with  the 
Hopland-Sanel  area,  followed  by  Ukiah- 
Calpella,  and  then  Redwood  Valley. 
Comparisons  with  Potter  Valley  are 
based  on  fewer  varieties  since  Potter 
Valley  is  planted  mainly  to  early 
ripening  Pinot  and  Chardonnay. 
Anderson  Valley  north  of  Boonville 
ripens  later  than  Redwood  Valley 

*  *  *.  Acidity,  color  (especially  in 
Pinot  Noir),  and  phenolic  content  are 
higher  in  Redwood  Valley  than  in 
adjacent  regions.  Higher  temperatures  in 
general  lower  phenolic  content,  color, 
and  acidity  *  *  *.  Late  ripening 
varieties  can  have  difficulty  ripening  in 
Redwood  Valley.  Cabernet  in  general  is 
able  to  tolerate  the  rain  associated' with 
the  late  season,  but  more  fragile 
varieties  such  as  Petite  Sirah,  Carignane, 
and  Sangiovese  can  rot  before  ripening 
in  heavier  soils  when  bearing  large 
citDps.  Conservative  forming  can 
produce  stellar  examples  of  these 
varieties  *  *  *." 

Another  wine  maker,  Jed  Steele,  of 
Steele  Wines  submitted  a  letter  of 
support  for  the  petition,  in  which  he 
stated  as  follows.  "[T]he  REDWOOD 
VALLEY  of  Mendocino  County  is  an 
excellent  and  singular  grape  growing 
region,  certainly  worthy  of  receiving  a 
separate  viticultural  district  designation 

*  *  *.  It  appears  that  REDWOOD 
VALLEY'S  particular  climate  allows  for 
attaining  many  of  the  positive  quality 
factors  found  in  grapes  grown  in  the 
cooler  regions  of  Mendocino  (Anderson 
Valley,  etc.)  as  well  as  giving  harvests 
that  allow  for  more  consistent  matiuity 
found  in  the  more  interior  valleys 
(Potter  Valley,  etc.)  of  this  coimty." 

In  addition,  the  February  15, 1993 
issue  of  The  Wine  Spectator,  page  11, 
contains  an  article  entitled  "California's 
Redwood  Valley  Moves  Out  of  the 
Shadows,"  by  Robyn  BuUard,  which 
states  as  follows.  "Wineries  such  as 
Fetzer,  Weibel,  and  Frey  have  been  in 
Redwood  Valley  for  years,  but  now  four 
more  wineries  have  cropped  up.  The 
region  boasts  good  soil  and  operating 
costs  that  are  cheaper  than  other  areas 
in  Northern  California  *  *  *.  Costs    '.a.  *"■ 


aside,  Redwood  Valley  vinejrards  have 
long  yielded  quality  grapes  *  *  *. 
Compared  to  the  hot  Ukiah  Valley, 
Redwood  Valley  is  much  cooler.  The 
area  rarely  gets  fog,  but  the  terrain  and 
location  idlow  ocean  breezes — the  same 
winds'that  cool  Anderson  Valley." 

There  are  a  niunber  of  factors  that 
make  "Redwood  Valley"  climatically 
distinct.  The  petitioner  provided  a  table 
listing  the  major  agricultiual  areas  of 
Mendocino  County  and  their  respective 
climatic  region  and  number  of  degree 
days,  as  reflected  in  the  SCS  Soi7 
Survey,  1991,  pg.  4.  Degree  day  figures 
for  Anderson  Valley  were  unavailable. 
The  table  indicates  that  "Redwood 
Valley"  has  2,914  degree  days  and  is  the 
only  Region  II  Climate  in  Mendocino 
County,  factors  that  the  petitioner  states 
are  significant.  In  support  of  this 
assertion,  the  petitioner  cites  the  grape 
growing  textbook  General  Viticulture, 
1974,  by  Winkler  et  al.,  which  he  states 
contains  the  following  excerpt:  "Region 
n. — ^An  area  of  great  importance.  The 
valleys  can  produce  most  of  the 
premium-quality  and  good  standard 
white  and  red  t^le  wines  of  California. 
The  less  productive  slopes  and  hillsides 
vineyards  cannot  compete  in  growing 
grapes  for  standard  wines,  bemuse  of 
lower  yield,  but,  nevertheless,  can 
produce  favorable  yields  of  fine  wines" 
(pes.  66-67). 

The  petitioner  states  that,  "(s)ince 
November  of  1987,  Light  Vineyard  of 
Redwood  Valley  (Latitude  39  degrees 
18.32',  Longitude  123  degrees  12.46', 
elevation  800')  has  maintained  a  U.S. 
Weather  Bureau  standard  weathw 
station  including  the  following' 
instruments:  maximum/minimum 
thermometer.  Belfort  Recording 
Hygrothermograph,  Belfort  Recording 
Pyranograph,  Totalizing  Anemometer, 
Evaporation  Pan,  and  Rain  Gauge. 
Readings  are  taken  daily,  and  data  are 
transmitted  monthly  to  the  California 
Irrigation  Management  Information 
Service  in  Sacramento." 

Records  from  this  station  show  that, 
in  the  most  recent  eight  year  period,  the 
"Redwood  Valley"  received  22%  more 
rainfall  than  the  Ukiah  Valley.  The 
petitioner  provided  a  table  comparing 
the  monthly  totals  for  rainfall  in 
"Redwood  Valley"  and  Ukiah.  for  the 
eight  year  period  for  which  they  have 
maintained  records.  The  table  and 
charts  were  prepared  bom  data  gathered 
from  the  Light  Vineyard  Weather  station 
which  meets  U.S.  Weather  Bureau 
standards.  According  to  these  records, 
the  average  total  monthly  rainfall  in 
Ukiah  Valley  was  32.48  inches  during 
the  period  of  July  through  June 
compared  to  an  average  total  of  39.62 
inches  for  "Redwood  Valley"  diuing  the 


same  period.  The  petitioner  also 
provided  a  graph  comparing  the  annual 
rainfall  values  for  "Redwood  Valley" 
and  Ukiah  Valley  averaged  over  a  six     ' 
year  period.  The  graph  indicates  that  the 
precipitation  values  for  "Redwood 
Valley"  were  consistently  higher  than 
those  for  Ukiah  Valley  over  the  six  year 
p>eriod  measured. 

"Redwood  Valley's"  temperatures  are 
several  degrees  lower  in  daily  lows  than 
Ukiah  Valley.  The  petitioner  states  that. 
"(t)his  accounts  for  the  lower  growing 
degree  day  totals  in  Redwood  Valley 
and  its  placement  in  Region  n.  So. 
although  Redwood  Valley  may  reach 
daily  high  temperatures  similar  to  the 
Ukiah  area,  because  of  cooler  nights 
there  remains  a  longer  morning  cool 
period."  The  petitioner  also  provided  a 
chart  comparing  monthly  average 
temperatures  for  the  two  areas  averaged 
over  a  six  year  period.  This  diart 
supptMts  the  petitioner's  contentions 
reguding  average  maximum  and 
minimum  temperatures. 

Boundaries 

The  "Redwood  Valley"  viticultural 
area  is  located  in  east  central 
Mendocino  County,  California.  The 
boundaries  of  the  viticultural  area  can 
be  found  on  four  U.S.  Geological  Survey 
Quadrangle  Maps  labeled,  "Redwood 
Valley,  Calif."  1960,  photorevised  1975. 
"Ukiah.  Calif."  1958.  photorevised 
1975.  "Laughlin  Range,  CaUf."  1991 
and,  "Orr  Springs,  CaUfomia, 
provisional  edition"  1991.  All  are  7.5 
minute  series  maps.  It  should  be  noted 
that  the  entire  eastern  boundary  of  the 
"Redwood  Valley"  viticultural  area 
abuts  the  western  boundary  of  the  Potter 
Valley  viticultural  area. 

Executive  Order  12866 

It  has  been  determined  that  this 
regulation  is  not  a  significant  regulatoiy 
action  as  defined  by  Executive  Order 
12866.  Accordingly,  this  proposal  is  not 
subject  to  the  analysis  reqtiired  by  this 
executive  (uder. 

Regulatory  Flexibility  Act 

It  is  hereby  certified  that  this 
regulation  will  not  have  a  significant 
impact  on  a  substantial  number  of  small 
entities.  The  establishment  of  a 
viticultural  area  is  neither  an 
endorsement  nor  approval  by  ATF  of 
the  quality  of  wine  produced  in  the 
area,  but  rath«'  an  identification  of  an 
area  that  is  distinct  from  surrounding 
areas.  ATF  believes  that  the 
establishment  of  viticultural  areas 
merely  allows  wineries  to  more 
accurately  describe  the  origin  of  their 
wines  to  consumes,  and  helps 
consumers  identify  the  wines  they 
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purchase.  Thus,  any  benefit  derived 
from  the  use  of  a  viticiiltural  area  name 
is  the  result  of  the  proprietor's  own 
efforts  and  consumer  acceptance  of 
wines  from  that  region. 

Accordingly,  a  regulatory  flexibility 
analysis  is  not  required  because  this 
final  rule,  is  not  expected  (1)  to  have 
significant  secondary,  or  incidental 
effects  on  a  substantial  number  of  small 
entities;  or  (2)  to  impose,  or  otherwise 
cause  a  significant  increase  in  the 
reporting,  recordkeeping,  or  other 
compliance  burdens  on  a  substantial 
niunber  of  small  entities. 

Paperwork  Reductiim  Act 

The  provisions  of  the  Paperwork 
Reduction  Act  of  1995.  Pub.  L.  96-511, 
44  U.S.C.  Chapter  35,  and  its 
implementing  regulations,  5  CF.R.  Part 
1320v  do  not  apply  to  this  rulemaking 
because  no  requirement  to  collect 
information  is  proposed. 

Drafting  Information 

The  principal  author  of  this  document 
is  David  W.  Brokaw,  Wine,  Beer,  and 
Spirits  Regulations  Branch,  Bureau  of 
Alcohol,  Tobacco  and  Firearms. 

List  of  Subjects  in  27  CFR  Part  9 

Administrative  practices  and 
procedures.  Consumer  protection, 
Viticultural  areas,  Wine. 

Anthority  and  Issuance 

Htle  27,  Code  of  Federal  Regulaticms, 
Part  9,  American  Viticultiual  Areas,  is 
amended  as  follows: 

PART  9— AMERICAN  VfTICULTURAL 
AREAS 

Paragraph  1.  The  authority  citation 
for  Part  9  continues  to  read  as  follows: 

Authority:  27  U.S.C  205. 

Subpart  C— Approved  American 
Viticultural  Areas 

Par.  2.  Subpart  C  is  amended  by 
adding  §  9.153  to  read  as  follows: 


19.153    Redwood  Valley. 

(a)  Name.  The  name  of  the  viticultural 
aree  described  in  this  section  is 
"Redwood  Valley." 

(b)  Approved  maps.  The  appropriate 
maps  for  determining  the  boundary  of 
the  Redwood  Valley  viticultural  area  are 
four  Quadrangle  7.5  minute  series 
1:24,000  scale  U.S.G.S.  topographical 
maps.  They  are  titled: 

(1)  "Redwood  Valley,  Cali£"  1980, 
photorevised  1975. 

(2)  "IHuah.  Cahf."  1958,  photorevised 
1975. 

(3)  "Laughlin  Range,  Calif."  1991. 


(4)  "Orrs  Springs,  California, 
provisicmal  edition"  1991. 

(c)  Boundary.  The  Redwood  Valley 
viticultuiral  area  is  located  in  the  east 
central  interior  portion  of  Mendocino 
County,  California.  The  boimdaries  of 
the  Redwood  Valley  viticultural  area, 
using  landmarks  and  points  of  reference 
found  on  appropriate  U.S.G.S.  maps, 
are: 

(1)  The  beginning  point  is  the 
intersection  of  State  Highway  20  with 
the  eastern  boundary  of  Section  13, 
T16N/R12W  located  in  the  extreme 
northeast  portion  of  the  U.S.G.S.  map, 
"Ukiah,  Calif.": 

(2)  Then  north  along  the  east 
boundary  line  of  Sections  12  and  1  to 
the  northeast  comer  of  Section  1.  T16N/ 
R12W  on  the  U.S.G.S.  map.  "Redwood 
Valley,  Calif."; 

(3)  Then  west  along  the  northern 
boimdary  line  of  Section  1  to  the 
northwest  comer  of  Section  1,  T16N/ 
R12W; 

(4)  Then  north  along  the  east 
boundary  line  of  sections  35,  26<  23, 14, 
11,  and  2  to  the  northeast  comer  of 
Section  2,  T17N/R12W; 

(5)  Then  west  along  the  northem 
boimdary  of  Sections  2,  3, 4,  5,  and  6 
to  the  northwest  comer  of  Section  6, 
T17N/R12W; 

(6)  Then  10  degrees  southwest  cutting 
diagonally  across  Sections  1, 12. 13  ,24, 
25,  and  36  to  a  point  at  the  northwest 
comer  of  Section  1,  T16N/R13W  on  the 
U.S.G.S.  map,  "Laughlin,  Range,  Calif.": 

(7)  Then  south  along  the  western 
boundary  line  of  Sections  1  and  12  to 
the  southwest  comer  of  Section  12, 
T16N/R13W; 

(8)  Then  13  degrees  southeast  across 
Sections  13, 18,  and  17  to  the 
intersection  of  State  Highway  20  and 
U.S.  Highway  101,  T16N/R12W  on  the 
U.S.G.S.  map,  Ukiah,  Calif.";  and 

(9)  Then  easterly  along  a  line 
following  State  Highway  20  back  to  the 
beginning  point  at  the  eastern  boundary 
of  Section  13,  T16N/R12W  located  in 
the  extreme  northeast  portion  of  the 
U.S.G.S.  map  "Ukiah.  CaUf." 

Signed:  November  8, 1996. 
JohaW.M^mr.  i-.^ 

Director. 

Approved:  November  22, 1996. 
Dannk  M.  0*00011011. 

Acting  Deputy  Astistant  Sectetoiy 
(Begulatdy,  Tariff,  and  Trade  Enforcement). 
IFR  Doc.  96-32422  Filed  12-20-96:  8:45  amj 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40CFRPartS2 

[CO24-1-6701a,  OO2S-1>6700a.  0029-1- 
5702a:  FRL-M84-41 

Approval  aiKl  Promulgation  of  Air 
Quality  Implementation  Plans; 
Colorado;  1990  Base  Year  Cart>on 
Monoxide  Emiaalon  Inventories  for 
Colorado 

AQBtCY:  Environmental  Protectian 

Agency  (EPA). 

ACTION:  Direct  final  rule. 

summary:  EPA  is  approving  the  1990 
base  year  carbon  monoxide  (CO) 
emission  inventories  for  Colorado 
Springs,  Denver/Longmont,  and  Fort 
Collins  that  were  submitted  by  the  State 
to  satisfy  certain  reqxiirements  of  the 
Clean  Air  Act  (CAA),  as  amended  in 
1990. 

DATES:  This  final  rule  will  be  effective 
February  21, 1997  unless  adverse  or 
critical  comments  are  received  by 
January  22, 1997.  If  the  effective  date  is 
delayed,  timely  notice  will  be  published 
in  the  Federal  Register. 
ADDRESSES:  Written  comments  should 
be  addressed  to:  Richard  R.  Long, 
Director,  Air  Program  (8P2-A),  United 
States  Environmental  Protection 
Agency,  Region  8,  999  18th  Street,  Suite 
500,  Denver,  Colorado  80202-2466. 

Copies  of  the  documents  relevant  to 
this  action  are  available  for  public 
insf>ection  between  8:00  a.m.  and  4:00 
p.m.,  Monday  through  Friday  at  the 
following  office:  United  States 
Environmental  Protection  Agency, 
Region  8,  Air  Program,  999  18th  Street, 
Suite  500,  Denver,  Colorado  80202- 
2466. 

FOR  FURTHER  MFORMATION  CONTACT:  Tim 
Russ,  Air  Program  (8P2-A),  United 
States  Environmental  Protection 
Agency,  Region  8,  999  18th  Street,  Suite 
500,  Denver,  Colorado  80202-2466  ph. 
(303) 312-6479. 

SUPPLEMENTARY  atFORMATION:  Section 
110(a)(2)(H)(i)  of  the  CAA  provides  the 
State  the  opportunity  to  update  its  Stale 
Implementation  Plan  (SIP)  as  needed  or 
to  address  new  statutory  requirements. 
The  State  is  utilizing  this  authority  to 
include  the  Colorado  Springs,  Denver/ 
Longmont,  and  Fort  CoUins  1990  base 
year  CO  emission  inventories  as  part  of 
the  SIP. 

L  Background  to  the  Action 

As  required  by  the  CAA,  States  have 
the  resp<msibility  to  inventory 
emissions  contributing  to  NAAQS 
nonattalnment.  to  tracui  these  emissions 
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over  time,  aad  to  ensure  that  control 
strategies  are  being  implemented  that 
reduce  emissions  and  move  areas 
towards  attainment 

The  CAA  required  CO  nonattaiimxent 
areas  classified  as  moderate  or  serious  to 
submit  a  1990  base  year  inventory  of 
actual  (X)  emissions  that  occurred  in  the 
1990  CO  season,  by  November  15, 1992. 
Moderate  and  serious  CO  nonattainment 
areas  are  also  required  to  submit  a  three- 
year  periodic  inventory.  The  first 
periodic  inventory,  which  must 
represent  actual  CO  season  emissions 
for  1993  was  to  be  submitted  no  later 
than  September  30, 1995.  A  periodic 
inventory  is  due  every  three  years 
thereafter  until  the  area  is  redesignated 
-to  attainment.  Moderate  CO 
nonattainment  areas  with  a  design  value 
of  12.7  ppm  CO  or  more  were  required 
to  submit  a  plan  by  November  15, 1992, 
that  demonstrates  attainment  of  the  CO 
NAAQS  by  December  31, 1995. 

To  prepare  the  attainment 
demonstration,  a  1990  base  year  and 
proiected  modeling  inventories  are 
needed.  The  1990  base  year  inventory  is 
the  primary  inventory  from  which  the 
periodic  and  modeling  inventories  are 
derived.  Further  information  on  these 
inventories  and  their  purpose  can  be 
found  in  the  doomient  "Emission 
Inventory  Requirements  for  Carbon 
Monoxide  State  Implementation  Plans," 
U.S.  Environmental  Protection  Agency, 
Office  of  Air  Quality  Planning  and 
Standards,  Research  Triangle  Park, 
North  Carolina,  dated  March,  1991. 

The  air  quality  planning  requirements 
for  CO  nonattainment  areas  are  set  out 
in  sections  172(c),  182  (a)(1),  (a)(5),  and 
(a)(7)  of  TiUe  I  of  the  CAA;  special 
planning  requirements  for  Denver  are 
provided  in  section  187(a)(2)(B).  EPA 
previously  issued  a  General  Preamble 
describing  EPA's  preliminary  views  on 
how  EPA  intended  to  review  SIP 
revisions  submitted  uinder  Title  I  of  the 
CAA,  including  requirements  for  the 
preparation  of  the  1990  base  year 
inventory  (57  FR  13529,  April  16, 1992, 
and  57  FR  18070,  April  28,  1992). 
Because  EPA  is  describing  its 
interpretations  in  this  action  only  in 
broad  terms,  the  reader  should  refer  to 
the  General  Preamble  for  a  more 
detailed  discussion  of  the 
interpretations  of  Title  l  advanced  in 
this  action  and  its  supporting  rationale. 

Those  States  containing  moderate  and 
serious  carbon  monoxide  nonattainment 
areas  were  required  uiider  Section 
187(a)(1)  of  the  CAA  to  submit  by 
November  15, 1992,  a  comprehensive, 
accurate,  and  current  inventory  of  actual 
CO  season  emissions  from  all  sources 
for  each  nonattainment  area  (see  also  57 
FR  13530,  April  16. 1992).  Stationary 


point  sources,  stationary  area  sources, 
on-road  mobile,  and  non-road  mobile 
sources  of  carbon  monoxide  (CO)  were 
to  be  included  in  each  inventory.  This 
inventory  for  calendar  year  1990  was 
denoted  as  the  base  year  inventory.  The 
inventory  was  to  address  actual  CO 
emissions  for  the  area  during  the  peak 
CO  season.  The  peak  CO  season  should 
reflect  the  months  when  peak  CO 
concentrations  occur.  For  areas  where 
winter  is  the  peak  CO  season,  as  is  the 
case  for  Colorado  Springs.  Denver/ 
Longmont,  and  Fort  Collins,  the  1990 
base  year  inventory  was  to  include  the 
period  November  1989  through  January 
1990.  Available  guidance  for  preparing 
emission  inventories  was  provided  in 
the  General  Preamble  (57  FR  13498, 
April  16,  1992). 

n.  Analysis  (tf  the  SUte's  Sofamittal 

Section  llO(k)  of  the  Act  sets  out 
provisions  governing  EPA's  action  on 
plan  submissions  of  the  1990  base  year 
CO  emission  inventory  based  on 
whether  or  not  the  inventory  satisfies 
the  requirements  of  Section  187(a)(1) 
and  Section  172(c]  (see  also,  57  FR 
13565-66,  April  16. 1992).  EPA  is 
approving  the  CO  1990  base  year 
emission  inventories  for  Colorado 
Springs,  Denver/Longmont,  and  Fort 
Collins  as  submitted  to  EPA  on 
December  31, 1992  (with  revisions  for 
Colorado  Springs  and  Fort  Collins, 
dated  March  23, 1995,  and  revisions  for 
Denver/Longmont,  dated  July  11, 1994, 
and  October  21, 1994),  based  on  EPA's 
review  findings. 

The  following  describes  the  review 
procedures  associated  with  determining 
the  acceptability  of  a  1990  base  year 
emission  inventory  and  discusses  the 
levels  of  acceptance  or  disapproval  that 
can  result  from  the  findings  of  the 
review  process. 

A.  Procedural  Background 

The  CAA  requires  States  to  observe 
certain  procedural  requirements  in 
developing  SIP  revisions  for  submittal 
to  EPA.  Section  110(a)(2)  of  the  CAA 
requires  that  each  SIP  revision 
(including  emission  inventories)  be 
adopted  after  going  through  a  reasonable 
notice  and  public  hearing  process  prior 
to  being  submitted  by  a  State  to  EPA.' 
CO  nonattainment  areas  with  design 
values  greater  than  12.7  ppm  (i.e..  Metro 
Denver)  were  required  to  submit  the 


'  See,  Memorandum  from  John  Calcagni,  Director, 
Air  Quality  Management  Division,  and  William  G. 
Laxton,  Director.  Technical  Support  Division,  to 
Regional  Air  Division  Directors,  Region  I-X, 
"Public  Hearing  Requirements  for  1990  Base- Year 
Emission  Inventories  for  Ozone  and  Carbon 
Monoxide  Nonattainment  Areas,"  September  29, 
1992, 


entire  SIP  revision  (1990  base  year 
emissions  inventory,  attainment 
demonstration,  and  control  strategies) 
by  November  15, 1992.  CO  areas  with 
design  values  of  12.7  ppm  and  below 
(i.e..  Colorado  Springs  and  Fort  Collins) 
were  required  to  submit  a  1990  base 
year  emissions  inventory  by  November 
15, 1992. 

The  State  of  Colorado  held  a  public 
hearing  on  November  19, 1992,  directly 
after  which  the  three  CO  inventories 
were  adopted  by  the  Colorado  Air 
Quality  Control  Commission  (AQCC). 
llie  Governor  submitted  the  1990  base 
year  inventories  to  EPA  by  a  letter  dated 
December  31, 1992.  Supplemental 
revisions  to  the  Colorado  Springs  and 
Fort  Collins  inventories  were  submitted 
by  Thomas  Getz,  Director,  Air  Pollution 
Control  Division,  by  a  letter  dated 
March  23, 1995.  Revisions  to  the 
Denver/Longmont  inventory  were 
adopted  on  June  16, 1994,  (in 
conjunction  with  the  Denver  00  SIP 
revision)  and  were  submitted  by  the 
Governor  to  EPA  by  a  letter  dated  July 
11, 1994.  Additional  revisions  to  the 
Denver/Longmont  inventory  were 
submitted  by  Thomas  Getz  by  a  letter 
dated  October  21,*1994. 

Colorado's  December  31, 1992,  CO 
emission  inventories  submittal  was 
reviewed  by  EPA  and  foimd  to  be 
complete  on  March  5, 1993. 

B.  Review  of  Colorado's  1990  Base  Year 
SIP  CO  Inventories 

EPA's  Level  I.  n,  and  IE  review 
process  checklists  are  used  to  determine 
if  all  components  of  a  CO  base  year 
inventory  are  present  and  approvable. 
EPA's  detailed  Level  I  and  U  review 
procedures  can  be  found  in  the 
following  document:  "Quality  Review 
Guidelines  for  1990  Base  Year  Emission 
Inventories,"  U.S.  Environmental 
Protection  Agency,  Office  of  Air  Quality 
Plaiming  and  Standards,  Research 
Triangle  Park,  NC,  July  27, 1992.  The 
Level  m  review  procedures  are  specified 
in  a  memorandimi  from  J.  David 
Mobley,  Chief,  Emissions  Inventory 
Branch,  to  Air  Branch  Chiefe,  Regions  I- 
X,  "Final  Emission  Inventory  Level  III 
Acceptance  Critera,"  October  7, 1992 
and  revised  in  a  memorandum  from 
John  Seitz  to  the  Regional  Air  Directors, 
dated  June  24, 1993.^  EPA's  review  also 
evaluates  the  level  of  supporting 
documentation  provided  by  the  State 
and  assesses  whether  the  emission 
calculations  were  developed,  and  data 


I  Memorandum  from  John  S.  Seitz,  Director, 
Office  of  Air  Quality  Plaiming  and  Standards,  to 
Regional  Air  Division  Directors,  Region  I-X, 
"Emission  Inventory  Issues,"  June  24,  1993. 
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quality  assured,  according  to  current 
EPA  guidoice. 

The  Level  m  review  process  is 
outlined  below  and  consists  of  nine 
requirements  that  a  CO  base  year 
inventory  must  include.  For  a  base  year 
CO  emission  inventory  to  be  acceptable, 
it  must  pass  all  of  the  following 
acceptance  criteria: 

Nole:  For  all  infonnation  that  follows — 
Colorado  Springs  inventory  refers  to  the 
March  23, 1995,  version;  the  Denver/ 
Longmont  inventory  refers  to  the  July  11, 
1994,  version;  and  the  Fort  Collins  inventoiy 
refers  to  the  March  23, 1995,  version. 

1.  An  approved  Inventory  Preparation 
Plan  (IPP)  was  provided  and  the  Quality 
Assurance  (QA)  program  contained  in 
the  IPP  was  performed  and  its 
implementation  documented. 

Analysis:  Colorado's  IPP  was 
approved  by  EPA  on  March  13, 1992. 
Tne  IPP's  QA  program  requiremoits 
were  addressed  in  Section  5  of  the 
Colorado  Springs  inventory,  in  Section 
5  of  the  Denver/Longmont  inventory, 
and  in  Section  5  of  tbe  Fort  Collins 
inventory. 

2.  Adequate  docvimentation  was 
provided  that  enabled  the  reviewer  to 
determine  the  emission  estimation 
procedures  and  the  data  sources  used  to 
develop  the  inventory. 

Analysis:  This  requirement  was 
addressed  in  Sections  2  through  4  and 
Appendices  2  through  9  in  each  of  the 
three  CO  inventories. 


3.  The  point  source  inventory  must  be 
complete. 

Analysis:  This  requirement  was 
addressed  in  Section  4.1  and  Appendix 
6  of  the  Colorado  Springs  and  Denver/ 
Longmont  inventories.  There  are  no  CO 
major  point  sources  (equal  to  or  greater 
than  100  tons  per  year  of  CO)  located  in 
the  Fort  Collins  nonattainment  area. 

4.  Point  source  emissions  were 
calculated  according  to  the  current  EPA 
guidance. 

Analysis:  This  requirement  was 
addressed  in  Section  4.1  and  Appendix 
6  of  the  Colorado  Springs  and  Denver/ 
Longmcmt  inventories.  There  are  no  CO 
major  point  sources  (equal  to  or  greater 
than  100  tons  per  year  of  CO)  located  in 
the  Fort  Collins  nonattainment  area. 

5.  The  area  source  inventory  must  be 
complete. 

Analysis:  This  reqxiirement  was 
addressed  in  Section  4.5  and 
Appmidices  7  through  9  of  the  Colorado 
Springs  and  Fort  Collins  inventories, 
and  Section  4.1  and  Appendices  7 
through  9  of  the  Denver/Longmont 
inventory. 

6.  The  area  source  raiissions  must 
have  been  prepared  or  calculated 
according  to  the  current  EPA  guidance. 

Analysis:  This  requirement  was 
addressed  in  Section  4.5  and 
Appendices  7  through  9  of  the  Colorado 
Springs  and  Fort  Collins  inventories, 
and  Section  4.1  and  Appendices  7 
through  9  of  the  Denver/Longmont 
inventory. 


7.  The  method  (e.g.,  HPMS  or  a 
network  transportation  planning  model) 
used  to  develop  VMT  estimates  must 
follow  EPA  guidance,  which  is  detailed 
in  the  document,  "Procedures  for 
Emission  Inventory  Preparation, 
Volume  IV:  Mobile  Sources",  U.S. 
Environmental  Protection  Agency, 
Office  of  Mobile  Sources  and  Office  of 
Air  Quality  Planning  and  Standards, 
Ann  Arbor,  Michigan,  and  Research 
Triangle  Park,  North  Carolina,  December 
1992.  The  VMT  development  methods 
were  adequately  described  and 
dociimented  in  the  inventory  report. 

Analysis:  This  requirement  was 
addressed  in  Section  2  and  Appendix  2 
in  each  of  the  three  inventories. 

8.  The  MOBILE  model  was  correctly 
used  to  produce  emission  factors  for 
each  of  the  vehicle  classes. 

Analysis:  This  requirement  was 
addressed  in  Section  2  and  Appendix  2 
in  each  of  the  three  inventories. 

9.  Non-road  mobile  emissions 
estimates  were  prepared  according  to 
current  EPA  guidance  for  all  of  the 
soiut»  categories. 

Analysis:  This  requirement  was 
addressed  in  Section  3  and  Appendices 
3  through  5  in  each  of  the  three 
inventories. 

The  1990  base  year  CO  emissions 
from  point  sources,  area  sources,  on- 
road  mobile  sources,  and  non-road 
mobile  sources  for  Colorado  Springs, 
Denver/Longmont,  and  Fort  Collins  are 
simimarized  in  the  following  table: 


Carbon  Monoxide  Seasonal  Emissions 

IN  Tons  Per  Day 

Non-attaimnent  area 

source 

amissions* 

Area  source 
emisaions 

OhokI 

muoae 

emissions 

NOfHTMd 

moble 
amissions 

ToMenis- 
sions 

CdoraCiO  Springs „ _ : 

Denver/Longmont 

1.09 

13.37 

N/A 

29.49 

72.10 

7.54 

250  JO 

1441.97 

49.99 

34.70 

153.23 

8.96 

316.08 
1680  67 

FotCoans- 

66.49 

'Major  CO  point  sources  (i.e.,  CO  aminions  equal  to  or  greater  than  100  tons  per  year). 


m.  Final  Action 

EPA  is  approving  the  carbon 
monoxide  1990  base  year  emission 
inventories  for  Colorado  Springs, 
Denver/Longmont,  and  Fort  Collins. 

All  supporting  calculations  and 
dociunentation  for  these  three  1990 
carbon  monoxide  base  year  inventories 
are  contained  in  the  Technical  Support 
Document  (TSD)  for  this  action. 

EPA  is  publishing  this  action  without 
prior  proposal  because  the  Agency 
views  this  as  a  noncontroversial 
amendment  and  anticipates  no  adverse 
comments.  However,  in  a  separate 
document  in  this  issue  of  the  Federal 
Register,  EPA  is  proposing  to  approve 
the  SIP  revision  should  adverse  or 


critical  comments  be  filed.  This  action 
will  be  elective  February  21, 1997 
unless,  by  January  22, 1997,  adverse  or 
critical  comments  are  received. 

If  EPA  receives  such  comments,  this 
action  will  be  withdrawn  before  the 
effective  date  by  publishing  a 
subsequent  notice  that  will  withdraw 
the  final  action.  All  public  comments 
received  will  then  be  addressed  in  a 
subsequent  final  rule  based  on  this 
action  serving  as  a  proposed  rule.  EPA 
will  not  institute  a  second  comment 
period  on  this  action.  Any  parties 
interested  in  commenting  on  this  action 
should  do  so  at  this  time.  If  no  such 
comments  are  received,  the  public  is 


advised  that  this  action  will  be  effective 
February  21, 1997. 

Nothing  in  this  action  should  be 
construed  as  permitting  or  allowing  or 
establishing  a  precedent  for  any  future   ' 
request  for  revision  to  any  State 
Implementation  Plan.  Each  request  for 
revision  to  any  State  Implementation 
Plan  shall  be  considered  separately  in 
light  of  specific  technical,  economic, 
and  environmental  factors  and  in 
relation  to  relevant  statutory  and 
regulatory  requirements. 

IV.  Administrative  Requirements 

A.  Executive  Order  12866 

This  action  has  been  classified  as  a 
Table  3  action  for  signature  by  the 
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Regional  administrator  under  the 
procedures  published  in  the  Federal 
Register  on  January  19, 1989  (54  FR 
2214-2225).  as  revised  by  a  July  10, 
1995  memorandum  from  Mary  Nichols, 
Assistant  Administrator  for  Air  and 
Radiation.  The  Office  of  Management 
and  Budget  COMB)  has  exempted  this 
regulatory  action  from  E.0. 12866 
review. 

B.  Regulatory  Flexibility  Act 

Under  the  Regulatory  Flexibility  Act, 
5  U.S.C.  600  et.  seq.,  EPA  must  prepare 
a  regulatory  flexibility  analysis 
assessing  the  impact  of  any  proposed  or 
final  rule  on  small  entities.  5  U.S.C.  603 
and  604.  Alternatively,  EPA  may  certify 
that  the  rule  will  not  have  a  significant 
impact  on  a  substantial  number  of  small 
entities.  Small  entities  include  small 
businesses,  small  not-for-profit 
enterprises,  and  government  entities 
with  jurisdiction  over  populations  of 
less  than  50.000. 

SIP  approvals  under  Section  110  and 
Subchapter  I,  part  D  of  the  Clean  Air  Act 
do  not  create  any  new  requirements,  but 
simply  approve  requirements  that  the 
State  is  already  imposing. 

Therefore,  because  the  Federal  SIP- 
approval  does  not  impose  any  new 
reqiurements,  the  Administrator 
certifies  that  it  does  not  have  significant 
impact  on  any  small  entities  affected. 
Moreover,  due  to  the  nature  of  the 
Federal-State  relationship  under  the 
CAA,  preparation  of  a  regulatory 
flexibility  analysis  would  constitute 
Federal  inquiry  into  the  economic 
reasonableness  of  state  action.  The  CAA 
forbids  EPA  to  base  its  actions  ^ 

concerning  SIPs  on  such  grounds. 
Union  Electric  Co.  v.  U.S.  EPA,  427  U.S. 
246,  256-66  (1976):  42  U.S.C 
7410(a)(2). 

C.  Unfunded  Mandates 

Under  Section  202  of  the  Unfunded 
Mandates  Reform  Act  of  1995 
("Unfunded  Mandates  Act"),  signed 
into  law  on  March  22, 1995,  EPA  must 
prepare  a  budgetary  impact  statement  to 
accompany  any  proposed  or  final  rules 
that  include  a  Federal  mandate  that  may 
result  in  estimated  costs  to  State,  local, 
or  tribal  governments  in  the  aggregate; 
or  to  private  sector,  of  $100  million  or 
more.  Under  Section  205,  EPA  must 
select  the  most  cost-effective  and  least 
burdensome  alternative  that  achieves 
the  objectives  of  the  rule  and  is 
consistent  with  statutory  requirements. 
Section  203  requires  EPA  to  establish  a 
plan  for  informing  and  advising  any 
small  governments  that  may  be 
significantly  or  uniquely  impacted  by 
the  rule.  ., 


EPA  has  determined  that  the  approval 
action  promulgated  does  not  include  a 
Federal  mandate  that  may  result  in 
estimated  costs  of  $100  milUon  or  more 
to  either  State,  local,  or  tribal 
governments  in  the  aggregate  or  to  the 
private  sector.  Tliis  Federal  action 
approves  pre-existing  requirements 
under  State  or  local  law,  and  imposes 
no  new  Federal  requirements. 
Accordingly,  no  additional  costs  to 
State,  local,  or  tribal  governments,  or  to 
the  private  sector,  result  from  this 
action. 

D.  Submission  to  Congress  and  the 
General  Accounting  Office 

Under  5  U.S.C.  801(a)(1)(A)  as  added 
by  the  Small  Business  Regulatory 
Enforcement  Fairness  Act  of  1996,  EPA 
submitted  a  report  containing  this  rule 
and  other  required  information  to  the 
U.S.  Senate,  the  U.S.  House  of 
Representatives,  and  the  Comptroller 
General  of  the  General  Accounting 
Office  prior  to  publication  of  the  rule  in 
today's  Federal  Register.  This  rule  is 
not  a  "ma)or  rule"  as  defined  by  5  U.S.C 
804(2). 

E.  Petitions  for  Judicial  Review 

Under  section  307(b)(1)  of  the  CAA, 
petitions  for  judicial  review  of  this 
action  must  be  filed  in  the  United  States 
Coiut  of  Appeals  for  the  appropriate 
circuit  by  February  21, 1997.  Filing  a 
petition  for  reconsideration  by  the 
Administrator  of  this  final  rule  does  not 
affect  the  finality  of  this  rule  for  the 
purposes  of  judicial  review  nor  does  it 
extend  the  time  within  which  a  petition 
for  judicial  review  may  be  filed,  and 
shall  not  postpone  the  effectiveness  of 
such  rule  or  action.  This  action  may  not 
be  challenged  later  in  proceedings  to 
enforce  its  requirements  (see  section 
307(b)(2)  of  the  CAA). 

Executive  Order  12866 

The  Office  of  Management  and  Budget 
has  exempted  this  rule  from  the 
requirements  of  Section  6  of  Executive 
Order  12866. 

List  of  Subjects  in  40  CFR  Part  52 

Environmental  protection.  Air 
pollution  control.  Carbon  monoxide. 
Incorporation  by  reference. 
Intergovernmental  relations.  Reporting 
and  recordkeeping  requirements. 

Dated:  November  12, 1996. 
lackW.Mcfoaw, 
Acting  Regional  Administrator. 

40  CFR  Part  52,  is  amended  as 
follows: 


PART  52— [AMENDED] 

1.  The  authority  citation  for  part  52 
continues  to  read  as  follows: 

AudMMity:  42  U.S.C  7401-7671q. 
Sut)pert  G— Colorado 

2.  Section  52.348  is  added  to  subpart 
G  to  read  as  follows: 

S  52.348    Emission  inventories. 

The  Governor  of  the  State  of  Colorado 
submitted  the  1990  carbon  monoxide 
base  year  emission  inventories  for  the 
Colorado  Springs,  E)enver/L,ongmont, 
and  Fort  Collins  nonattainment  areas  on 
December  31, 1992,  as  a  revision  to  the 
State  Implementation  Plan  (SIP).  The 
Governor  submitted  revisions  to  the 
Colorado  Springs  and  Fort  Collins 
inventories  by  a  letter  dated  March  23. 
1995.  The  Governor  submitted  revisions 
to  the  Denver/Longmont  inventory  by 
letters  dated  July  11, 1994,  and  October 
21, 1994.  The  inventories  address 
emissions  from  point,  area,  on-road 
mobile,  and  non-road  sources.  These 
1990  base  year  carbon  monoxide 
inventories  satisfy  the  requirements  of 
section  187(a)(1)  of  the  Clean  Air  Act  for 
each  of  these  nonattainment  areas. 
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Approval  and  Promulgatton  of 
Implementation  Plans;  Illinois 

AGENCY:  Enviroiunental  Protection 

Agency  (EPA). 

ACTION:  Direct  final  rule. 

summary:  On  January  10, 1996,  the  State 
of  Illinois  submitted  a  State 
Implementation  Plan  (SIP)  revision 
request  to  the  EPA  which  grants  a 
variance  to  Rexam  Medical  Packaging 
Inc.  facility  located  in  Miuidelein,  Lake 
County,  Illinois  (Rexam).  This  variance- 
extends  the  date  by  which  certain 
flexographic  printing  presses  operated 
by  Rexam  must  comply  with  Illinois' 
Volatile  Organic  Material  (VCM) 
Reasonably  Available  Control 
Technology  (RACT)  rules.  This 
rulemaking  action  approves,  through 
direct  final,  this  SIP  revision  request; 
the  rationale  for  this  approval  is  set 
forth  in  supplementary  information. 
Elsewhere  in  this  Federal  Register,  EPA 
is  proposing  approval  and  soliciting 
comment  on  this  direct  final  action;  if 
adverse  conunents  are  received,  EPA 
will  withdraw  the  direct  final  and 
address  the  comments  received  in  a  new 
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final  rule.  Unless  this  direct  final  is 
withdraMm,  no  further  rulemaking  will 
occur  on  this  requested  SIP  revision. 
DATES:  The  "direct  final"  is  effective  on 
Febniary  21, 1997,  unless  EPA  receives 
adverse  or  critical  comments  by  January 
22, 1997.  If  the  effective  date  is  delayed, 
timely  notice  will  be  published  in  the 
Federal  Register. 

ADDRESSES:  Copies  of  this  SIP  revision 
request  are  available  for  inspection  at 
the  following  address:  U.S. 
Environmental  Protection  Agency, 
Region  5,  Air  and  Radiation  Division.  71 
West  Jackson  Boulevard,  Chicago. 
Dlinois  60604.  (It  is  recommended  that  ' 
you  telephone  Mark  J.  Palermo  at  (312) 
886-6082  before  visiting  the  Region  5 
Office.) 

Written  comments  shoxild  be  senf  to: 
J.  Elmer  Bortzer,  Chief,  Regulation 
Development  Section,  Air  Programs 
Branch  (AR-18J),  U.S.  Environmental 
Protectiaii  Agency,  77  West  Jackson 
Boulevard,  Qiicago,  Illinois  60604. 
FOR  FURTMER  INFORMATION  CONTACT: 
Marii  J.  Palermo  at  (312)  886-«082. 

suppt.aerrARY  information: 

L  Background 

Section  182(a)(2)(A)  of  the  Clean  Air 
Act  (Act)  requires  states  to  "fix-up" 
deficient  RACT  regidations  for  ozone 
nonattainment  areas,  and  section 
182(b)(2)  of  the  Act  requires  States  with 
severe  ozone  nonattainment  areas  to 
"catch-up"  by  revising  the  RACT 
applicability  threshold  from  100  tons 
per  year  (TPY)  potential  to  emit  to  25 
TPY  potential  to  emit.  On  September  9, 
1994,  EPA  approved,  as  a  revision  to  the 
Illinois  SIP  for  ozone,  a  number  of  VOM 
RACT  regulations,  including  35  Illinois 
Administrative  Code  part  218,  subpart  H 
(section  218.401  through  218.405). 
which  governs  the  control  of  VOM  from 
printing  and  publishing  operations  in 
the  Chicago  ozone  nonattainment  area 
(59  FR  at  46562).  These  regulations  were 
submitted  in  cffder  to  meet  the  State's 
"fix-up"  requirement  for  the  Chicago 
severe  ozone  nonattainment  area.  This 
area  Includes  Cook,  DuPage,  Kane,  Lake, 
McHenry,  Will  Counties  and  Aux  Sable 
and  GocMe  Lake  Townships  in  Grundy 
County  and  Oswego  Township  in 
Kendall  County. 

On  January  26. 1996.  EPA 
promulgated  a  direct  final  rulemaking 
approving  a  second  set  of  Illinois  VOM 
RACT  regulations,  part  of  which 
includes  a  revision  to  section  218.402, 
which  changed  the  RACT  applicability 
threshold  to  include  somrss  with 
flexographic  and/or  rotogravure  printing 
line(s)  with  a  potential  to  emit  of  25 
TPY  or  more  of  VOM  (including 
emissions  from  solvents  used  for 


cleanup  operations  associated  with  the 
flexographic  and  rotograviire  printing 
line(s)),  in  order  to  comply  with  the 
RACT  "catch-up"  requirements.  Also 
included  ^^  ^  revision  to  section 
218.106,  the  general  compliance  date 
provisions  for  regulations  imder  part 
218  (61  FR  2423).  This  revision  provides 
a  compliance  date  of  March  15, 1995, 
for  sources  newly  subject  to  the  25  TPY 
applicability  threshold.  The  direct  final 
approval  was  withdrawn  on  March  25, 
1996  (61  FR  12030),  due  to  an  adverse 
comment  addressing  an  issue  unrelated 
to  the  newapphcabllity  requirements 
for  printing  presses.  The  comment  will 
be  addressed  in  a  new  final  rule  in  an 
upcoming  Federal  Register. 

Section  218.401(a)  of  subpart  H 
requires  subject  soiuces  to  apply  no 
coating  or  ink  on  any  flexographic  or 
rotogravure  printing  line  unless  the 
VOM  content  does  not  exceed  either 
40%  VOM  by  voliune  of  Ae  coating/ink 
as  applied  (minus  water  and  any 
compounds  specifically  exempted  from 
the  definition  of  VOM),  or  25%  VOM  by 
volume  of  the  volatile  content  in  the 
coating  and  ink.  Section  218.401(b) 
allows  daily-weighted  averaging  to 
comply  widi  the  above  listed  VOM 
content  limits,  whereby  coatings/inks 
with  higher  VOM  content  can  be  used 
if  offset  by  lower  VOM  content  coatings/ 
inks.  Section  218.401(c)  allows  for 
alternative  compliance  with  the  VOM 
content  limits  through  operation  of  a 
control  device  which  reduces  captured 
VOM  emissions  by  at  least  90%  by 
weight,  in  a  capture  system  with  the 
control  device  which  provides  an 
overall  reduction  in  VOM  emissions  of 
at  least  75%  for  publication  rotogravure 
printing  lines,  65%  for  packaging 
rotogravure  printing  lines,  and  60%  for 
flexographic  printing  lines. 

n.  Smnmary  of  SEP  Submittal 

Rexam  manufactures  sterilizable 
flexible  packaging  and  other  film 
products  such  as  bags,  pouches,  and 
rollstock  for  sterilization  protection  of 
medical  devices  and  products.  The 
packages  are  sold  to  medical  device 
manufactvirers  and  health  care 
providers,  and  are  designed  to  permit 
gas  sterilization  and  aeration  of  the 
contents  while  maintaining  sterility 
until  the  packages  are  opened.  To  meet 
customer  approval,  the  packages  must 
be  printed  with  user  instructions  which 
will  stay  adhered  to  the  packages  and 
not  contaminate  the  medical  product 
when  opened.  In  addition,  the  packages 
must  be  printed  with  special  iidcs  used 
as  sterilization  indicators.  These  inks 
change  color  to  indicate  whether  the 
medical  product  inside  the  package  has 
been  sterilized. 


On  March  14, 1995,  Rexam  filed  a 
petition  for  variance  with  the  Illinois 
Pollution  Control  Board  (Board).  At  the 
time  of  the  petition,  the  Rexam  facility 
operated  18  flexographic  printing 
presses  subject  to  the  RACT 
requirements  of  subpart  H  and  the 
compliance  date  of  March  15, 1995.  In 
the  petition.  Rexam  indicated  that  in 
1990,  the  facility  began  a  process  to 
install  and  test  press  equipment  for  the 
application  of  water-based  ink  that 
would  not  only  meet  VOM  content 
requirements,  but  customer  approval,  as 
well.  Rexam  indicated  that  this  process 
was  difficult  because  the  use  of  water- 
based  inks  was  new  to  the  medical 
packaging  industry.  On  March  15, 1995, 
13  of  the  18  presses  were  applying 
Water-based  inks  to  medical  packaging 
which  both  complied  with  VOM  content 
reqiiirements  and  met  customer 
specifications.  The  5  presses  not  in 
compliance  included.  Inline  Press  No. 
105,  Inline  Press  No.  107,  Inline  Press 
No.  Ill,  Offline  32-inch  press,  and 
Offline  36-inch  press. 

Rexam  contended  Inline  Press  No. 
105  and  Offline  32-inch  press,  the 
presses  used  to  print  indicator  inks, 
were  out  of  compliance  because  no 
trialed  technology  for  water-based 
indicator  inks  was  available.  Further, 
the  remaining  presses  were  out  of 
compliance  because,  according  to 
R^xam,  customer  approval  to  convert 
the  presses  to  water-based  technology 
had  not  yet  been  obtained.  Rexam 
indicated  the  delay  in  customer 
approval  was  due  jHimarily  to  the 
extensive  vahdation  and  testing  trial 
period  used  by  the  oistomers  to 
determine  the  integrity  of  the  water- 
based  inks  and  the  packaging's 
sterilization  capability.  Because  of  these 
compliance  difficulties,  Rexam 
requested  a  compliance  date  extension 
to  install  and  operate  a  catalytic 
oxidizer  in  accordance  with  subpart  H, 
which  would  control  emissions  fit)m  the 
presses  applying  indicator  inks.  In 
addition,  the  extended  compliance 
would  allow  the  customer  approval 
process  for  the  remaining  presses  to 
reach  completion.  The  petition  also 
requested  that  a  proposed  42-inch 
ofiline  press  to  apply  indicator  inks  also 
be  covered  imder  the  variance 
Subsequent  to  the  petition.  Inline  Press 
No.  107  was  converted  to  water-based 
ink. 

A  public  hearing  on  the  variance 
petition  was  held  on  August  18, 1995. 
in  Libertyville,  Illinois,  before  the 
Board.  On  October  19, 1995,  the  Board 
granted  a  variance  (PCB  95-99)  from 
subpart  H  to  Rexam  for  its  Inline  Press 
No.  105,  biline  Press  No.  Ill,  Offline 
32-inch  Press,  Offline  42-inch  Press,  and 
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OfSlne  36-inch  Press.  The  variance 
extends  the  compUance  date  for  the  5 
presses  firom  March  15. 1995,  until  Jime 
15, 1996,  or  upon  submittal  of  the 
"certificate  of  compliance"  required 
under  section  218.404  of  subpart  H, 
whichever  occurs  first.  The  variance 
includes  a  compUance  plan  requiring 
the  installation  and  use  of  a  catalytic 
oxidizer  to  ccmtrol  emissions  from 
Inline  Press  No.  105,  Inline  Press  No. 

III,  OfOine  32-inch  Press,  and  OfOine 
42-inch  Press.  The  remaining  press. 
Offline  36-inch  Press,  is  required  to 
convert  to  water-based  ink,  or  be 
controlled  by  the  oxidizer  if  the  press  is 
not  converted  by  March  1, 1996.  The 
variance  is  contingent  upon  certain 
compliance  milestone  conditions 
intended  to  assure  that  all  the  presses 
are  in  compUance  by  June  15, 1996. 

The  variance  was  granted  because 
Rexam  presented  adequate  proof  to  the 
Board  that  inunediate  compUance  with 
subpart  H  would  result  in  an  arbitrary 
or  unreasonable  hardship  which     , 
outweighs  the  public  interest  in 
attaining  immediate  compUance  with 
regulations  designed  to  protect  \h.9 
pubUc.  Such  a  burden  of  proof  is 
required  by  Illinois  law  before  a 
variance  can  be  granted.  The  effective 
date  of  the  variance  is  March  15. 1995. 
The  Illinois  Environmental  Protection 
Agency  formally  submitted  the  variance 
to  EPA  on  January  10, 1996,  as  a 
revision  to  the  Illinois  SIP  for  ozone. 

m.  EPA  Evaluation  of  Submittal 

Section  182(b)(2)  requires  state  rules 
intended  to  meet  RACT  "catch-up" 
requirements  be  implemented  by  May 
31. 1995.  Under  this  variance,  Rexam's 
compUance  with  Illinois'  rule  would 
extend  beyond  this  date.  However, 
based  on  the  information  provided  in 
the  SIP  submittal,  the  EPA  finds  that  the 
variance  for  Rexam  is  justified,  and  the 
compUance  milestone  provisions 
required  by  the  variance  represent  a 
reasonable  approach  to  bringing  the 
Rexam  facility  into  compliance  in  a 
timely  manner.  Therefore,  the  EPA  finds 
this  ^  submittal  approvable. 

IV.  Final  Rulemaking  Acti<m. 

The  EPA  approves,  throu^  direct 
final,  the  Illinois  SIP  revision  request. 
With  the  effective  date  of  this  approval, 
the  October  19, 1995  variance,  PCB  95- 
99,  for  Rexam,  becomes  federally  _ 
enforceable. 

The  EPA  is  pubUshing  this  action 
without  prior  proposal  because  EPA 
views  this  as  a  noncontroversial 
revision  and  anticipates  no  adverse 
comments.  However,  in  a  separate 
document  in  this  Federal  Registo' 
pubUcation.  the  EPA  is  proposing  to 


approve  the  SIP  revision  shoiild  adverse 
or  critical  comments  be  filed.  This 
action  will  be  efiective  on  F^ruaiy  21. 
1997  unless,  by  January  22, 1997, 
adverse  or  critical  comments  on  the 
approval  are  received. 

tf  the  EPA  receives  adverse  comment 
by  the  date  Usted  above,  the  direct  final 
will  be  withdrawn  before  the  effective 
date  by  publishing  a  subsequont 
'rulemaldng  that  wiU  withdraw  the  final 
action.  AU  pubUc  comments  received 
will  be  addressed  in  a  subsequent  final 
rule  based  on  this  action  serving  as  a 
proposed  rule.  The  EPA  wiU  not 
institute  a  second  comment  period  on 
this  action.  Any  parties  interested  in 
commenting  on  this  action  should  do  so 
at  this  time.  If  no  such  comments  are 
received,  the  pubUc  is  advised  that  this 
action  will  be  effective  on  Fttbruary  21, 
1997. 

Nothing  in  this  action  should  be 
construed  as  permitting,  aUowing  or 
estabUshing  a  precedent  for  any  hiture 
request  for  revision  to  any  SIP.  Each 
request  for  revision  to  the  SIP  shall  be 
considered  separately  in  Ught  of  specific 
technical,  economic,  and  environmental 
factors  and  in  relation  to  relevant 
statutory  and  regulatory  requirements. 

Vn.  Administrative  Requirements 

A.  Executive  Order  12866.  This  action 
has  been  classified  as  a  Table  3  action 
for  signature  by  the  Regional 
Administrator  under  the  procedures 
pubUshed  in  the  Federal  Register  on 
January  19, 1989  (54  FR  2214-2225).  as 
revised  by  a  July  10. 1995. 
memorandiun  from  Mary  D.  Nichols, 
Assistant  Administrator  for  Air  and 
Radiation.  The  OMce  of  Management 
and  Budget  (0MB)  has  exempted  this 
regulatory  action  fitim  Executive  Order 
12866  review. 

B.  Regulatory  Flexibility 

Under  the  Regulatory  FlexibiUty  Act, 
5  U.S.C.  600  et  seq.,  EPA  must  prepare 
a  regulatory  flexibiUty  analysis 
assessing  the  impact  of  any  proposed  or 
final  rule  an  smaU  entities.  5  U.S.C.  603 
and  604.  Alternatively,  EPA  may  certify 
that  the  rule  wiU  not  have  a  significant 
impact  on  a  substantial  number  of  smaU 
entities.  SmaU  entities  include  smaU 
businesses,  small  not-for-profit 
enterprises,  and  government  entities 
with  jurisdiction  over  populations  of 
less  than  50,000. 

SIP  approvals  under  section  110  and 
subchapter  I.  part  D  of  the  Act  do  not 
create  any  new  reqiiirements,  but 
simply  approve  req\iirements  that  the 
State  is  already  imposing.  Therefore, 
because  the  Federal  SIP  approval  does 
not  impose  any  new  requirements,  the 
Administrator  certifies  that  it  does  not 


have  a  significant  impact  on  any  smaU 
entities  affected.  Moreover,  due  to  the 
nature  of  the  Federal-State  relationship 
under  the  Act,  preparation  of  a 
flexibiUty  analysis  would  constitute 
Federal  inquiry  into  the  economic 
reasonableness  of  the  State  action.  The 
Qean  Air  Act  forbids  EPA  to  base  its 
actions  concerning  SIPs  on  such 
groimds.  Union  Electric  Co.  v.  EPA..  427 
U.S.  246,  256-66  (1976);  42  U.S.C 
7410(a)(2). 

C.  Unfunded  Mandates 

Under  Section  202  of  the  Unfunded 
Mandates  Reform  Act  of  1995,  signed 
into  law  on  March  22, 1995,  EPA  must 
undertake  various  actions  in  association 
with  any  proposed  or  final  rule  that 
includes  a  Federal  mandate  that  may 
result  in  estimated  costs  to  state,  local, 
or  tribal  governments  in  the  aggregate; 
or  to  the  private  sector,  of  $100  milUon 
orinore.  This  Federal  action  approves 

E>re-exi8ting  requirements  imder  state  or 
ocal  law,  and  imposes  no  new  Federal 
requirements.  Accordingly,  no 
additional  costs  to  state,  local,  or  tribal 
govOTiunents,  or  the  private  sector, 
result  firom  this  action. 

D.  Petitions  for  Judicial  Review 

Under  section  307(b)(1)  of  the  Act. 
petitions  for  judicial  review  of  this 
action  must  be  filed  in  the  United  States 
Court  of  Appeals  for  the  appropriate 
circuit  by  February  21, 1997.  Filing  a 
petition  for  reconsideration  by  the 
Administrator  of  this  final  rule  does  not 
affect  the  finaUty  of  this  rule  for  the 
purposes  of  judicial  review  nor  does  it 
extend  the  time  within  which  a  petiticm 
for  judicial  review  may  be  filed,  and 
shall  not  postpone  the  effectiveness  of 
such  rule  or  action.  Hiis  action  may  not 
be  challenged  later  in  proceedings  to 
enforce  its  requirements.  (See  Section 
307(b)(2)). 

List  of  Sublects  in  40  CFR  Part  52 

Environmental  protecticm.  Air 
pollution  control.  Incorporation  by 
reference.  Ozone,  Volatile  Organic 
Compounds. 

Dated:  September  27, 1996. 
David  A.  UUridt 
Acting  Regional  Administrator. 

For  the  reasons  stated  in  the 
preamble,  part  52,  chapter  I,  tiUe  40  of 
the  Code  of  Federal  Reflations  is 
amended  as  foUows: 

PART  52— [AMENDED] 

1.  The  authority  citation  for  part  52 
continues  to  read  as  foUoMrs: 

Antkority:  42  U.S.C  7401-7671q. 
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SubfMTtO— Nlinois 

2.  Section  52.720  is  amended  by 
adding  paragraph  (cKl31)  to  read  as 
fbllowrs: 

182.720    MwHtflcatton  of  ptwu 

(c)*  •  • 

(131)  On  January  10. 1996,  the  State 
of  Illinois  submitted  a  site-specific  State 
Implementation  Plan  (SIP)  revision 
request  for  ozone,  which  extends  the 
reqtiired  deadline  for  the  Rexam 
Medical  Packaging  Inc.  facility  in 
Mundelein,  Lake  County,  Illinois 
(Rexam),  to  comply  v¥ith  35  Illinois 
.  Administrative  Code,  part  218,  subpart 
H,  as  it  applies  to  its  Inline  Press 
Number  No.105,  Inline  Press  No.  Ill, 
Offline  32-inch  Press.  Offline  36-inch 
Press,  and  Offline  42-inch  press.  The 
compUance  date  is  extended  bom 
March  15. 1995,  imtil  June  15. 1996,  or 
upon  submittal  of  the  "certificate  of 
compliance"  required  under  section 
218.404  of  subpart  H,  whichever  occurs 
first  The  variance  includes  a 
compliance  plan  requiring  the 
installation  and  use  of  a  catalytic 
oxidizer  to  control  emissions  from 
Inline  Press  No.  105,  inline  Press  No. 
Ill,  Offline  32-inch  Press,  and  OfOine 
42-inch  Press.  The  Offline  36-inch  Press 
is  required  to  convert  to  water-based 
ink,  or  be  controlled  by  the  oxidizer  if 
the  press  is  not  converted  by  March  1, 
1996.  The  variance  is  contingent  upon 
certain  compUance  milestone 
conditions. 

(i)  Incorporation  by  reference.  (A) 
Illinois  Pollution  Control  Board  Final 
Opinion  and  Order,  PCB  95-99.  adopted 
on  October  19,  1995,  and  effective 
March  15,  1995.  Certification  of 
Acceptance  dated  November  29. 1996, 
by  Rexam. 

[FR  Doc.  96-32371  Filed  12-20-96;  8:45  am] 
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40  CFR  Part  180 
[OPP-«)0440A;  FRL-6672-2] 
RiN2070-AB78 

Sodium  BicartK>n«te  and  Potaaaium 
BIcartwnate;  Tolerance  Exemptiona 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTXM:  Final  Rule. 

SUMMARY:  This  regulation  establishes 
exemptions  from  the  requirement  of  a 
tolerance  for  residues  of  the  biochemical 
pesticides  sodium  bicarbonate  and 
potassium  bicarbonate  in  or  on  all  raw 
agricultural  commodities  (RACs),  when 


applied  as  fungicides  or  post-harvest 
fungicides  in  accordance  with  good 
agricultiual  practices. 
DATES:  This  regulation  becomes 
effective  December  23, 1996.  Ob)ections 
and  requests  for  hearings  must  be 
received  by  EPA  on  February  21, 1997. 

ADDRESSES:  Written  objections  and 
hearing  requests,  identified  by  the 
docket  number,  [OPP-300440A],  may  be 
submitted  to:  Hearing  Clerk  (1900), 
Environmental  Protection  Agency,  Rm. 
M3708. 401  M  St,  SW.,  Washington,  DC 
20460.  A  copy  of  any  objections  and 
bearing  requests  filed  with  the  Hearing 
Clerk  should  be  identified  by  the 
document  control  number  and 
submitted  to:  Public  Response  and 
Program  Resources  Branch,  Field 
Operations  Division  (7506C),  Office  of 
Pesticide  Programs,  Environmental 
Protection  Agency,  401  M  St.,  SW.. 
Washington,  DC  20460.  In  person,  bring 
copy  of  objections  and  hearing  requests 
to:  Rm.  1132,  CM  «2, 1921  Jefferson 
Davis  Hwy.,  Arlington,  VA  22202.  Fees 
accompanying  objections  and  hearing 
requests  shall  be  labeled  "Tolerance 
Petition  Fees"  and  forwarded  to:  EPA 
Headquarters  Accounting  Operations 
Branch,  OPP  (Tolerance  Fees),  P.O.  Box 
360277M,  Pittsburgh.  PA  15251. 

A  copy  of  objections  and  hearing 
requests  filed  with  the  Hearing  Clerk 
may  also  be  submitted  electronically  by 
sending  electronic  mail  (e-mail)  to:  opp- 
docketQepamail.epa.gov. 

Copies  of  objections  and  hearing 
requests  must  be  submitted  as  an  ASCII 
file  avoiding  the  use  of  ^>ecial 
characters  and  any  form  of  encryption. 
Copies  of  objections  and  hearing 
requests  will  also  be  accepted  on  disks 
in  WordPerfect  in  5.1  file  format  or 
ASCn  file  format.  All  copies  of 
objections  and  hearing  requests  in 
electronic  form  must  be  identified  by 
the  docket  number  [OPP-300440A]..No 
Confidential  Business  Information  (CBI) 
should  be  submitted  through  e-mail. 
Electronic  copies  of  objections  and 
hearing  requests  on  this  rule  may  be 
filed  online  at  many  Federal  Depository 
Libraries.  Additional  information  on 
electronic  submissions  can  be  found 
below  in  this  document  , 

FOR  FURTHER  MFORMATKM  COMrACT:  By 
mail:  Denise  Oeenway,  c/o  Product 
Manager  (PM)  90,  Biopesticides  and 
Pollution  Prevention  Division  (7501W).- 
Environmental  Protection  Agency,  401 
M  St.,  SW.,  Washington.  DC  20460. 
Office  location  and  telephone  number: 
Rm.  5-W57,  CSI,  2800  Crystal  Drive, 
Arlington,  VA  22202.  (703)  308-8263:  e- 
mail: 
greenway.denisedepamail.epa.gov. 


SUPPLEMENTARY  INFORMATION:  hi  the 
Federal  Register  of  October  25, 1995  (60 
FR  54689),  EPA  issued  a  notice  (FRL- 
4982-4)  that  the  Meiji  Milk  Products 
Co.,  Ltd.,  2-Chome,  Kyabashi  Chuoku. 
Tokyo.  Japan  250  (represented  by 
Stewart  Pesticide  Registration 
Associates.  Inc  of  1901  North  Moore 
Street,  Suite  603.  Arlington,  VA  22209). 
had  submitted  pesticide  petition  (PP) 
5F4481  to  EPA  proposing  to  amend  40 
CFR  part  180  by  establishing  a 
regulation  pursuant  to  section  408  of  the 
FMieral  Food,  Drug  and  Cosmetic  Act 
(FFDCA),  21  U.S.C.  346a(d),  to  exempt 
from  the  requirement  of  a  tolerance  the 
residues  of  the  biochemical  pesticide 
sodium  bicarbonate  in  or  on  citrus  when 
applied  as  a  fungicide  in  accordance 
with  good  agricultural  practices.  There 
were  no  comments  received  in  response 
to  this  notice  of  filing.  Another  ' 
company,  Church  and  Dwight  Co..  Inc.. 
obtained  registration  of  the  active 
ingredients  sodium  bicarbonate  and 
potassium  bicarbonate  on  December  20, 
1994  as  manufacturing  products  for 
formulating  into  fungicides  to  control 
powdery  mildew  and  other  fungal 
diseases  of  food  and  non-food  crops. 
The  Agency  concluded  that  the 
historical  knowledge  of  the  effects  of 
sodium  bicarbonate  and  potassium 
bicarbonate  on  humans  and  the 
environment  was  adequate  to  allow  the 
waiver  of  all  data  requirements.  The 
Meiji  Milk  Products  Co..  Ltd.  Pesticide 
Petition  (PP  5F4481)  was  filed  because 
associated  registration  appUcations  firom 
that  company  represent  the  first 
fungicidal  food  use  sodium  bicarbonate 
end-use  products. 

In  the  rederal  Register  of  November 
6. 1996  (61  FR  57356),  the  EPA  issued 
a  proposed  rule  (FRL-5572-2)  to 
ex{>and  the  tolerance  exemption 
originally  sought  by  Meiji  Milk  Products 
Co.,  Ltd.  to  (1)  include  the  related 
compoimd,  potassium  bicarbonate,  and 
(2)  to  permit  pre-harvest  and  post- 
harvest  use  of  both  active  ingredients  in 
or  on  all  raw  agricultural  commodities. 
The  Administrator,  for  good  cause, 
found  it  in  the  public  interest  to  reduce 
the  comment  period  for  the  proposed 
regulation  horn  60  to  30  days  (FFDCA 
408(e)(2)).  There  were  no  comments 
received  in  response  to  the  proposed 
rule. 

Based  on  the  information,  data,  and 
findings  described  in  the  preamble  to 
the  proposed  rule,  EPA  estabUshes  the 
exemptions  from  the  requirement  of  a 
tolerance  as  set  forth  below. 

L  ObjectiGns  and  Hearing  Requests 

The  new  FFDCA  section  408(g) 
provides  essentially  the  same  process 
for  persons  to  "object"  to  a  tolerance 
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exemption  regulation  issued  by  EPA 
imder  new  section  408(e)  as  was 
provided  in  the  old  section  408. 
However,  the  period  for  filing  objections 
is  60  days,  rather  than  30  days.  Q'A 
ciurmitly  has  procedural  regulations 
which  govern  the  submission  of 
objections  and  hearing  requests.  These 
regulations  will  require  some 
modification  to  reflect  the  new  law. 
However,  imtil  those  modificaticms  can 
be  made,  EPA  will  continue  to  use  those 
procedural  regulations  with  appropriate 
adjustments  to  reflect  the  new  law. 
Any  person  may,  by  February  21, 
1997  file  written  objections  to  any 
aspect  of  this  regulation  and  may  also 
request  a  hearing  on  those  objections. 
Objections  and  hearing  requests  must  be 
filed  with  the  Heering  Cleik,  at  the 
address  given  above  (40  CFR  178.20).  A 
copy  of  the  objections  and/or  hearing 
requests  filed  with  the  Hearing  Cietk 
should  be  submitted  to  the  OPP  docket 
for  this  rulemaking.  The  objections 
submitted  must  specify  the  provisions 
of  the  regulation  deemed  objectionable 
and  the  grounds  for  the  objections  (40 
CFR  178.25).  Each  objection  must  be 
accompanied  by  the  liee  prescribed  by 
40  CFR  180.33(i).  If  a  hearing  is 
requested,  the  objections  must  include  a 
statement  of  the  fiactual  issues  on  which 
a  hearing  is  requested,  the  requestor's 
contentions  on  such  issues,  and  a 
siunmary  of  any  evidence  relied  upon 
by  the  requestor  (40  CFR  178.27).  A 
request  for  a  hearing  will  be  granted  if 
the  Administrator  determines  that  the 
material  submitted  shows  the  following: 
There  is  genuine  and  substantial  issue 
of  fact;  there  is  a  reasonable  possibility 
that  available  evidence  identified  by  tne 
requestor  would,  if  established,  resolve 
one  or  more  of  such  issues  in  favor  of 
the  requestor,  taking  into  account 
uncontested  claims  or  facts  to  the 
contrary;  and  resolution  of  the  factual 
issues  in  the  manner  soiight  by  the 
requestor  would  be  adequate  to  justify 
the  action  requested  (40  CFR  178.32). 
Information  submitted  in  connection 
with  an  objection  or  hearing  request 
may  be  claimed  confidential  by  marking 
any  part  or  all  of  that  information  as 
Confidential  Business  Information  (CBI). 
Information  so  marked  will  not  be 
disclosed  except  in  accordance  with 
procedures  set  forth  in  40  CFR  part  2. 
A  copy  of  the  information  that  does  not 
contain  CBI  must  be  submitted  for 
inclusion  in  the  public  record. 
Information  not  marked  confidential 
may  be  disclosed  publicly  by  EPA 
widiout  prior  notice.  .,. 

XL  PnUic  Docket 

A  record  has  been  established  for  this 
rulemaking  under  the  docket  number 


(OPP-300440A1  (including  any 
(XHnments  and  data  submitted 
electronically).  A  public  version  of  this 
record,  including  printed,  paper 
versions  of  electronic  comments,  which 
does  not  include  any  information 
claimed  as  CBI,  is  available  for 
inspection  from  8:30  a.m.  to  4:00  p.m., 
Monday  through  Friday,  excluding  legal 
holidays.  The  public  record  is  located  in 
Room  1132  of  the  Public  Response  and 
Pro-am  Resotirces  Branch,  Field 
Operations  Division  (7506C),  Office  of 
Pesticide  Programs,  Enviromnental- 
Protection  Agency,  Crystal  Mall  #2, 
1921  Jeffisrson  Davis  Highway. 
Arlington,  VA  22202. 

Electronic  comments  can  be  sent 
directly  to  EPA  at: 

opp-docket^pemail.epa.gov 

Electronic  comments  must  be 
subim'tted  as  an  ASCQ  file  avoiding  the 
use  of  special  characters  and  any  form 
of  encryption. 

The  official  record  for  this 
rulemaking,  as  well  as  the  public 
version,  as  described  above  will  be  kept 
in  paper  form.  Accordingly,  EPA  will 
transfer  any  copies  of  objections  and 
hearing  requests  received  electronically 
into  printed,  paper  form  as  they  are 
received  and  will  place  the  paper  copies 
in  the  official  rule-making  record  which 
will  also  include  all  comments 
submitted  directly  in  writing.  The 
official  rulemaking  record  is  the  paper 
record  maintained  at  the  address  in 
"ADDRESSES"  at  the  beginning  of  this 
document. 

m.  Regulatwy  Aseemnent 
Requirements  ^ 

Under  Executive  Order  12866  (58  PR 
51735,  October  4, 1993),  this  action  is 
not  a  "significant  regulatory  action" 
and,  since  this  action  does  not  impose 
any  information  collection  requirements 
as  defined  by  the  Paperwork  Reduction 
Act,  44  U.S.C  3501  et  seq.,  it  is  not 
subject  to  review  by  the  Office  of 
Management  and  Budget  In  addition, 
this  action  does  not  impose  any 
enforceable  duty  or  contain  any 
unfunded  mandate  as  described  in  the 
Unfunded  Mandates  Reform  Act  of  1995 
(Pub.  L.  104-4),  or  require  prior 
consultation  with  State  officials  as 
specified  by  Executive  Order  12875  (58 
FR  58093,  October  28, 1993),  or  special 
considerations  as  required  by  Executive 
Order  12898  (59  FR  7629,  February  16, 
1994). 

Pursuant  to  the  requirements  of  the 
Regulatory  Flexibility  Act  (Pub.  L.  96- 
354,  94  Stat.  1164,  5  U.S.C.  601-612), 
the  Administrator  has  determined  that 
regulations  establishing  new  tolerances 
or  raising  tolerance  levels  or 


establishing  exemptions  from  tolerance 
requirements  do  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  A  certification 
statement  explaining  the  factual  basis 
for  this  determination  was  published  in 
the  Federal  Register  of  May  4, 1981  (46 
FR  24950). 

Under  5  U.S.C.  801(a)(1)(A)  of  the 
Administrative  Procedure  Act  (APA)  as 
amended  by  the  Small  Business 
Regulatory  Enforcement  Fairness  Act  of 
1996  (Title  n  of  Pub.  L.  104-121, 110 
Stat  847),  EPA  submitted  a  report 
containing  this  rule  and  other  required 
informaticHi  to  the  U.S.  Senate,  the  U.S. 
House  of  Representatives  and  the 
Comptroller  General  of  the  General 
Accoimting  Office  prior  to  publication 
in  today's  Federal  Register.  This  rule  is 
not  a  "major  rule"  as  defined  by  5 
U.S.C.  804(2)  of  the  APA  as  amended. 

List  of  Sul^ects  in  40  CFR  Part  180 

Environmental  protecticm. 
Administrative  practice  and  procedure. 
Agricultural  commodities.  Pesticides 
and  pests.  Reporting  and  recordkeeping 
requirements. 

12,11 


DuMNLBuwIo. 

Director.  Office  of  Pesticide  Pmgram*. 

Therefore,  40  CFR  Chapter  I,  part  180 
is  amended  as  follows: 

PART  180—  [AMENDED] 

1.  The  authority  citation  for  part  180 
continues  to  read  as  follows: 

Antliority:  21  U.S.C  346a  and  371. 

2.  By  adding  new  §§  180.1176  and 
180.1177  to  subpart  D  to  read  as  follows: 

§180.1176    Sodkim  McartKNiali; 
easmptfon  from  ttie  requkement  of  a 


The  biochemical  pesticide  sodium 
bicarbonate  is  exempted  frcHn  the 
requirement  of  a  tolerance  in  or  on  all 
raw  agricultiiral  ctHnmodities  when 
applieid  as  a  fungicide  or  post-harvest 
fungicide  in  accordance  with  good 
agricultural  practices. 

1180.1177    Potassium  bicarbonata; 
I  Iromihe  rsqulrsmant  of  a 


The  biochemical  pesticide  potassium 
bicarbonate  is  exempted  from  the 
requirement  of  a  tolerance  in  or  on  all 
raw  agricultural  conunodities  when 
applieid  as  a  fungicide  or  post-harvest 
fungicide  in  accordance  with  good 
agriailtiual  practices. 

[FR  Doc  96-32527  Filed  12-20-96;  8:45  am] 
ssjjNO  ooos  saas  w  r 
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40  CFR  PART  271 
[FRL-6a66~8] 

New  Mexico:  Final  Authorization  of 
Stale  Hazardous  Waste  Itanagement 
Proflram  Revisions 

AQENCY:  Enviranmental  Protection 

Agency  (EPA). 

ACTION:  Immediate  final  rule. 


The  State  of  New  Mexico  has 
applied  for  authorization  to  revise  its 
hazardous  waste  program  under  the 
Resource  Conservation  and  Recovery 
Act  (RCaiA).  The  EPA  reviewed  New 
Mexico's  application  and  determined 
that  its  haardous  waste  program 
revision  satisfies  all  of  the  requirements 
necessary  to  qualify  for  authorization. 
Unless  adverse  written  comments  are 
received  during  the  review  and 
comment  period  provided  for  public 
partici(>ation  in  this  process,  the  EPA 
intends  to  approve  the  New  Mexico's 
hazardous  waste  program  revision 
subject  to  the  authority  retained  by  the 
EPA  in  accordance  with  Hazardous  and 
'Solid  Waste  Amendments  of  1984 
(HSWA).  New  Mexico's  application  for 
the  program  revision  is  available  for 
public  review  and  comment. 
DATES:  This  authorization  for  New 
Mexico  shall  be  effective  March  10, 
1997  unless  EPA  publishes  a  prior 
Federal  Register  (FR)  action 
withdrawing  this  Immediate  Final  Rule. 
All  comments  on  New  Mexico's 
program  revision  application  must  be 
received  by  the  close  of  business 
February  6,  1997. 

ADDRESSES:  Copies  of  the  New  Mexico 
program  revision  application  and  the 
materials  which  EPA  used  in  evaluating 
the  revision  are  available  for  inspection 
and  copying  from  8:30  a.m.  to  4  p.m. 
Monday  through  Friday  at  the  following 
addresses:  New  Mexico  Environment 
Department,  1190  St  Francis  Drive, 
Santa  Fe,  New  Mexico  87502,  phone 
(505)  827-1558  and  EPA,  Region  6 
Library,  12th  Floor,  First  hiterstate  Bank 
Tower  at  Fountain  Place,  1445  Ross 
Avenue.  Dallas,  Texas  75202-2733, 
phone  (214)  665-6444.  Written 
comments,  referring  to  Docket  Number 
NM-96-1,  should  be  sentAo  Alima  , 
Patterson,  Region  6  Authorization 
Coordinator,  Grants  and  Authorization 
Section  (6PD-G),  Multimedia  Planning 
and  Permitting  Division,  EPA  Region  6, 
First  Interstate  Bank  Tower  at  Fountain 


Place.  1445  Ross  Avenue,  Dallas,  Texas 
75202-2733.  Phoae  number  (214)  665- 
8533. 

FOR  FURTHER  MFORMATKM  CONTACT: 
Alima  Patterson,  Region  6  Authorization 
Cocndinator,  Grants  and  Authorization 
Section  (6PD-G),  Multimedia  Planning 
and  Permitting  Division,  EPA  Region  6. 
First  Interstate  Bank  Tower  at  Fountain 
Place.  1445  Ross  Avenue.  Dallas,  Texas 
75202-2733.  Phone  number.  (214)  665- 
8533. 

SUPPLEMENTARY  INFORMATION: 

A.  Background 

States  authorized  imder  section 
3006(b)  of  RCRA.  42  U.S.C.  6g26(b). 
have  a  continuing  obligation  to  maintain 
a  hazardous  waste  program  that  is 
equivalent  to,  consistent  with,  and  no 
less  stringent  than  the  Federal 
hazardous  waste  program.  Revisions  to 
State  hazardous  waste  prograiAs  are 
necessary  when  Federal  or  State 
statutory  or  regulatory  authority  is 
modified  or  when  certain  other  changes 
occur.  Most  commonly,  State  program 
revisions  are  necessitated  by  changes  to 
the  EPA's  regulations  in  40  Code  of 
Federal  Regulations  (CFR)  parts  124. 
260-262.  263.  264.  265.  266,  268, and 
270. 

B.  New  Mexico 

The  State  of  New  Mexico  received 
authorization  January  25, 1985,  (50  FR 
1515)  to  implement  its  base  hazardous 
waste  management  program.  New 
Mexico  received  authorization  for 
revisions  to  its  program  on  April  10. 
1990  (55  FR  4604),  July  25, 1990  (55  FR 
28397),  December  4, 1992  (57  FR 
45717),  August  23, 1994  (59  FR  29734), 
December  21. 1994  (59  FR  51122).  (60 
FR  20238)  July  10, 1995  and  (61  FR 
2450)  January  2, 1996.  The  authorized 
New  Mexico  RCRA  program  was 
incorporated  by  reference  to  the  CFR, 
effective  December  13,  1993  (58  FR 
52677)  and  November  18, 1996  (61  FR 
49266).  On  September  16, 1996.  New 
Mexico  submitted  a  final  complete 
program  revision  application  for 
additional  program  approvals.  Today, 
New  Mexico  is  seeking  approval  of  its 
program  revision  in  accordance  with  40 
CFR  271.21(b)(3). 

On  September  27, 1995.  New  Mexico 
promulgated  20  New  Mexico 
Administrative  Code  (NMAC)  4.1  which 
adopts  the  July  1, 1994,  version  of  40 
CFR  part  261.  Specifically,  20  NMAC 


4.1.  incorporates  by  refiarence  40  CFR 
part  261  at  20  NMAC  4.1.200.  This  is 
the  version  that  is  referred  to  in  the 
Attorney  General's  Statement  submitted 
with  this  program  revision.  The  20 
NMAC  4.1.  became  effective  on 
November  1 . 1 995 .  The  20  NMAC 
4.1.200  is  inclusive  of  the  identification 
and  listing  amendments  to  40  CFR  part 
261  promulgated  January  4, 1994  at  59 
FR  458.  New  Mexico  Statutes  Annotated 
(NMSA)  1978.  §S  74-4-4A(l)  and  74-4- 
4E  (Replacement  Pamphlet  1993) 
provides  New  Mexico  with  authority  to 
adopt  federal  regulations  by  reference 
including  the  sections  on  identification 
and  listing. 

The  EPA  reviewed  New  Mexico's 
application  and  made  an  immediate 
final  decision  that  New  Mexica's 
hazardous  waste  program  revision 
satisfies  all  of  the  requirements 
necessary  to  qualify  for  authorization. 
Consequentiy,  the  EPA  intends  to  grant 
authorization  for  the  additional  program 
modifications  to  New  Mexico.  The 
public  may  submit  written  comments  on 
EPA's  proposed  final  decision  until 
February  6, 1997.  Copies  of  New 
Mexico's  application  for  program 
revision  are  available  for  inspection  and 
copying  at  the  locations  indicated  in  the 
ADDRESSES  section  of  this  notice. 

Approval  of  New  Mexico's  program 
revision  shall  become  effective  75  days 
from  the  date  this  notice  is  published, 
unless  an  adverse  written  comment 
pertaining  to  the  State's  revision 
disc\issed  in  this  notice  is  received  by 
the  end  of  the  comment  period.  If  an 
adverse  written  comment  is  received, 
the  EPA  will  publish  either  (1)  A 
withdrawal  of  the  immediate  final 
decision,  or  (2)  a  notice  containing  a 
response  to  the  comment  that  either 
affirms  that  the  immediate  final 
decision  takes  effiect  or  reverses  the 
decision. 

New  Mexico's  program  revision 
application  includes  State  regulatory 
changes  that  are  equivalent  to  the  rules 
promulgated  in  the  Federal  RCRA 
implementing  regulations  in  40  CFR 
parts  124,  260-263,  264,  265,  266,  and 
270  that  were  published  in  the  FR 
through  June  30. 1994.  This  proposed 
approval  includes  the  provisions  that 
are  listed  in  the  chart  below.  This  chart 
also  lists  the  State  analogs  that  are  being 
recognized  as  equivalent  to  the 
appropriate  Federal  requirements. 


\    V 
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Fedaral  dtalion 


State  analog 


1.  Requirements  for  Preparation,  Adoption,  and  Sutxnittal  o(  Implemen- 
tation Plans.  (58  FR  38816]  July  20, 1993.  (Ctwcktist  125). 


2.  Testing  and  Monitoring  ActivitiM,  [58  FR  46040]  August  31,  1993. 
(ChecWst  126).      •  . 


3.  Hazardous  Waste  Management  Systems;  Identification  and  Listing  of 
Hazardous  Waste  from  Wood  Surface  Protection,  [59  FR  458]  Janu- 
ary 4, 1994.  (Checklist  128). 

4.  Recording  Instructions,  [59  FR  13891]  Marct)  24,  1994.  (Checklist 
131). 

5.  Hazardous  Waste  Management  System;  klentification  and  Listing  of 
Hazardous  Wastes;  Wastes  from  Wood  Surface  Protection;  Correc- 
tnn,  ^  FR  28484]  June  2,  1994.  (Checklist  132). 

6.  Hazardous  Waste  Management  System;  Corractk)n  of  Listing  of 
P015-BeryMium  Powder,  [59  FR  31551]  June  20,  1994.  (Checklist 
134). 


New  Mexico  Statutes  Annotated  (NMSA)  1978,  §§74-4-4A  and  74-4- 
4E  (Replacement  Pamphlet  1993);  Hazardous  Waste  Management. 
New  Mexico  Environmental  Improvement  Board.  20  New  Mexkx)  Ad- 
ministrative Code  (NMAC)  4.1.101,  Subparts  I.  and  VII,  .101,  .102 
and  700  as  amended  November  1,  1995,  effective  Novemljer  1, 
1995. 

NMSA  1978.  §§74-4^A(1)  and  74-4-4E  (Repl.  Panp.  1993):  20 
NMAC  4.1.101  Subparts  I.  II,  V,  VI,  VMI.  and  IX,  .102,  .200,  .500, 
501,  .600,  .601,  .800,  and  .900,  as  amended  Kk>vember  1,  1995.  e^ 
fective  November  1,  1995. 

NMSA  1978,  §§74-4-4A(1)  and  74-4-4E  (Repl.  Pamp.  1993);  20 
NMAC  4.1.101,  .102,  Subparts  I.  and  II.  .101,  and  .200.  as  amended 
September  23,  1994.  effective  November  1, 1995. 

NMSA  1978.  §§74--4-4A  and  74'-4^E  (Repl.  Pamp.  1993);  20  NMAC 
4.1.500,  Subparts  V.  and  VI.  .501.  .600  and  .601,  as  amended  No- 
vember 1,  1995,  effective  November  1, 1995. 

NMSA  1978.  §§74-4-4A(1)  and  74-4^E  (RepL  Pamp.  1993);  20 
NMAC  4.1.101,  .102,  Subpart  I.  as  amended  Noven«>er  1.  1995,  ef- 
fective November  23, 1995. 

NMSA  1978,  §§74-4-4A  and  74--4-4E  (Repl.  Pamp.  1993);  20  NMAC 
4.1.800,  Subparts  II,  and  VIII,  .200,  as  amended  November  1,  1995, 
effective  November  1, 1995. 


New  Mexico  is  not  authorized  to 
•operate  the  Federal  program  on  hidian 
lands.  This  authority  remains  with  EPA. 

C  Decision 

I  conclude  that  New  Mexico's 
application  for  a  program  revision  meets 
the  statutory  and  regulatory 
requirements  established  by  RCRA. 
Accordingly,  New  Mexico  is  granted 
authorization  to  operate  its  hazardoiis 
waste  program  as  revised.  New  Mexico 
now  has  responsibility  for  permitting 
treatment,  storage,  and  disposal 
facilities  within  its  borders  and  for 
carrying  out  the  aspects  of  the  RCRA 
program  described  in  its  revised 
program  application,  sub)ect  to  the 
limitations  of  the  HSWA.  New  Mexico 
also  has  primary  enforcement 
responsibilities,  although  EPA  retains 
the  right  to  conduct  inspections  under 
section  3007  of  RCRA,  and  to  take 
enforcement  actions  under  sections 
3008.  3013,  and  7003  of  RCRA. 

D.  Codification  in  Part  272 

The  EPA  uses  40  CFR  part  272  for 
codification  of  the  decision  to  authorize 
New  Mexico's  program  and  for 
incorporation  by  reference  of  those 
provisions  of  New  Mexico's  Statutes 
and  regulations  that  the  EPA  ^11 
enforce  imder  section  3008,  3013.  and 
7003  of  RCRA.  Therefore,  the  EPA  is 
reserving  amendment  of  40  CFR  part 
272,  subpart  (}G  until  a  later  date. 

Compliance  With  Executive  Order 
128M 

The  Office  of  Management  and  Budget 
has  exempted  this  rule  from  the 
requirements  of  Section  3  of  Executive 
Order  12866. 


Unfunded  Mandates  Reform  Act 

Title  n  of  the  Unfunded  Mandates 
Reform  Act  of  1995  CUMRA).  P.  L.  104- 
4,  establishes  requirements  for  Federal 
agencies  to  assess  the  efiiacts  of  their 
regulatory  actions  on  State,  local,  and 
tribal  governments  and  the  private 
sector.  Under  section  202  of  the  UMRA, 
the  EPA  generally  must  prepare  a 
written  statement,  including  a  cost- 
benefit  analysis,  for  proposed  and  final 
rules  with  "Federal  mandates"  that  may 
result  in  expenditiu«s  to  State,  local, 
and  tribal  governments,  in  the  aggregate, 
or  to  the  private  sector,  of  $100  million 
or  more  in  any  one  year.  Before 
promulgating  an  Environmental 
Protection  Agency  rule  for  which  a 
written  statement  is  needed,  section  205 
of  the  UMRA  generally  requires  the  EPA 
to  identify  and  consider  a  reasonable 
number  of  regulatory  alternatives  and 
adopt  the  least  costly,  most  cost- 
effective,  or  least  burdensome 
alternative  that  achieves  the  objectives 
of  the  rule.  The  provisions  of  section 
205  do  not  apply  when  they  are 
inconsistent  with  applicable  law. 
Moreover,  section  205  allows  the  EPA  to 
adopt  ah  alternative  other  than  the  least 
costly,  most  cost-effective,  or  least 
burdensome  alternative  if  the 
Adininistrator  publishes  with  the  final 
rule  an  explanation  why  that  alternative 
was  not  adopted.  Before  the  EPA 
establishes  any  regulatory  requirements 
that  may  significantly  or  uniquely  afiisct 
small  governments,  including  tribal 
governments,  it  must  have  developed 
under  section  203  of  the  UMRA  a  small 
government  agency  plan.  The  plan  miist 
provide  for  notifyijig  potentially 
affected  small  governments,  enabling 
officials  of  affected  small  governments 


to  have  meaningful  and  timely  input  in 
the  development  of  the  EPA  regulat<Hy 
proposals  with  significant  Federal 
intei^ovemmental  mandates,  and 
informing,  educating,  and  advising 
small  governments  on  compliance  %vith 
the  regulatory  requirements. 

The  EPA  has  determined  that  this  rule 
does  not  contain  a  Federal  mandate  that 
may  result  in  expenditures  of  $100 
million  or  more  for  State,  local,  and 
tribal  governments,  in  the  aggregate,  or 
the  private  sector  in  any  one  year.  The 
EPA  does  not  anticipate  that  the 
approval  of  New  Mexico's  hazardous 
waste  program  referenced  in  today's 
notice  will  result  in  annual  costs  of 
$100  million  or  more. 

Today's  rule  contains  no  Federal 
mandates  for  State,  local  or  tribal 
govenunents  or  the  private  sector.  The 
Act  excludes  from  the  definition  of  a 
"Federal  mandate"  duties  that  arise 
from  participation  in  a  voluntary 
Federal  program,  except  in  oactain  cases 
where  a  "federal  intergovernmental 
mandate"  affiects  an  annual  federal 
entitlement  program  of  $500  million  or 
more  that  are  not  applicable  here.  New 
Mexico's  request  for  approval  of  a 
hazardous  waste  program  is  voluntary; 
if  a  state  chooses  not  to  seek 
authorization  for  administration  of  a 
hazardous  waste  program  under  RCIRA 
Subtitle  C,  RCRA  regulation  is  left  to  the 
EPA. 

The  EPA  has  detwmined  that  this  rule 
does  not  contain  a  Federal  mandate  that 
may  result  in  expenditures  $100  million 
or  more  fm  state,  local,  and  tribal 
governments  in  the  aggregate,  or  the 
private  sector  in  any  one  year.  The  EPA 
does  not  anticipate  that  the  approval  of 
New  Mexico's  hazardous  waste  program 
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referenced  in  today's  notice  will  result 
in  annual  costs  of  $100  million  or  more. 
The  EPA's  approval  of  state  programs 
generally  may  reduce,  not  increase, 
compliance  costs  for  the  private  sector 
since  the  State,  by  virtue  of  the 
approval,  may  now  administer  the 
program  in  Ueu  of  the  EPA  and  exercise 
primary  enforcement.  Hence,  owners 
and  operators  of  treatment,  storage,  or 
disposal  facilities  (TSDFs)  generally  no 
longer  face  dual  federal  and  state 
compliance  requirements,  thereby 
reducing  overall  compliance  costs. 
Thus,  today's  rule  is  not  subject  to  the 
requirements  of  sections  202  and  205  of 
theUMRA. 

The  EPA  has  determined  that  this  rule 
contains  no  regulatory  requirements  that 
might  significantly  or  uniquely  affect 
small  governments.  The  Agency 
recognizes  that  small  governments  may 
own  and/or  operate  TSDFs  that  will 
become  subject  to  the  requirements  of 
an  approved  state  hazardous  waste 
program.  However,  such  small 
governments  which  own  and/or  operate 
TSDFs  are  already  subject  to  the 
requirements  in  40  CFR  parts  264,  265, 
and  270  and  are  not  subject  to  any 
additional  significant  or  unique 
requirements  by  virtue  of  this  program 
approval.  Once  EPA  authorizes  a  State 
to  administer  its  own  hazardous  waste 
program  and  any  revisions  to  that 
program,  these  same  small  governments 
will  be  able  to  own  and  operate  their 
TSDFs  and  imdergroimd  storage  tanks 
under  the  approved  State  program,  the 
in  lieu  of  the  Federal  program. 

Certification  Under  the  Regulatory 
Flexibility  Act 

The  EPA  has  determined  that  this 
authorization  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  sinall  entities.  The  EPA 
recognizes  that  small  entities  may  own 
and/or  operate  TSDFs  that  will  become 
subject  to  the  requirements  of  an 
approved  state  hazardous  waste 
program.  However,  since  such  small 
entities  which  own  and/or  operate 
TSDFs  are  already  subject  to  the 
requirements  in  40  CFR  Parts  264, 265 
and  270,  this  authorization  does  not 
impose  any  additional  burdens  on  these 
small  entities.  This  is  because  EPA's 
authorization  would  result  in  an 
administrative  change  (i.e.,  whether  the 
EPA  or  the  state  administers  the  RCRA 
Subtitle  C  program  in  that  state),  rather 
than  result  in  a  change  in  the 
substantive  requirements  imposed  on 
small  entities.  Once  EPA  authorizes  a 
state  to  administer  its  own  hazardotis 
waste  program  and  any  revisions  to  that 

Erogram,  these  same  small  entities  will 
B  able  to  own  and  operate  their  TSDFs 


under  the  approved  state  program,  in 
lieu  of  the  federal  program.  Moreover, 
this  authorization,  in  approving  a  state 
program  to  operate  in  lieu  of  the  federal 
program,  eliminates  duplicative 
requirements  for  owners  and  operators 
of  TSDFs  in  that  particular  state. 

Therefore,  EPA  provides  the  following 
certification  under  the  Regulatory 
Flexibility  Act,  as  amended  by  the 
Small  Business  Regulatory  Enforcement 
Fairness  Act.  Pursuant  to  the  provisions 
of  5  U.S.C.  605(b).  I  hereby  certify  that 
this  authorization  will  not  have  a    •  ^ ' 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
This  authorization  effectively  suspends 
the  applicability  of  certain  Federal 
regulations  in  Cavor  of  New  Mexico's 
program,  thereby  eliminating 
duplicative  requirements  for  handlers  of 
hazardous  waste  in  the  State.  It  does  not 
impose  any  new  burdens  on  small 
entities.  This  rule,  therefore,  does  not 
require  a  regulatory  flexibility  analysis. 

Submission  to  Congress  and  the  General 
Accounting  Office 

Under  5  U.S.C  801(a)(1)(A)  of  the 
Administrative  Procedures  Act  (APA)  as 
amended  by  the  Small  Business 
Regulatory  Enforcement  Fairness  Act  of 
1996,  the  EPA  submitted  a  report 
containing  this  rule  and  other  required 
information  to  the  U.S.  Senate,  the  U.  6. 
House  of  Representatives  and  the 
Comptroller  General  of  the  General 
Accounting  Office  prior  to  publication 
of  the  rule  in  today's  Federal  Register. 
This  rule  is  not  a  "major  rule"  as 
defined  by  5  U.S.C.  804(2)  of  the  APA 
as  amended. 

List  of  Snlqects  in  40  CFR  Part  271 

Environmental  protection, 
Administrative  practice  and  procedure, 
Confidential  business  information. 
Hazardous  materials  transportation. 
Hazardous  waste,  Indian  lands, 
Intergovernmental  relations.  Penalties, 
Reporting  and  recordkeeping 
requirements.  Water  pollution  control. 
Water  supply.  .         j 


Authority 


-til- 


This  notice  is  issued  imder  the 
authority  of  sections  2002(a),  3006.  and 
7004(b)  of  the  Solid  Waste  Disposal  Act 
as  amended  42  U.S.C.  6912(a).  6926, 
6974(b). 

Dated:  December  11, 1996.  ,     ' 

Mjrron  O.  Knudsen,  . 

Acting  Regional  Administrator. 
(PR  Doc.  96-32090  Filed  12-20-96;  8:45  am] 
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DEPARTMENT  OF  TRANSPOFITATION 

Office  of  the  Secretary 

40 CFR  Parti 

[OST  Dociwt  No.  1;  AmdL  1-280] 

Organization  and  Delegation  of  Powers 
and  Duties  Delegation  to  ttie 
Commandant,  United  States  Coast 
Guard 

AGENCY:  Office  of  the  Secretary,  DOT. 
ACTION:  Final  rule. 

SUMMARY:  The  Secretary  of 
Transportation  is  delegating  to  the 
Commandant.  United  States  Coast 
Guard,  the  authority  contained  in  46 
U.S.C.  14104  to  prescribe,  by  regulation, 
an  alternate  tonnage  for  vessels 
whenever  a  statute  specifies  that  an 
alternate  tonnage  may  be  prescribed 
imder  that  section.  In  order  that  the 
Code  of  Federal  Regulations  reflects  this 
delegation,  a  change  is  necessary. 
EFFECTIVE  DATE:  December  23, 1996. 
FOR  FUflTHER  INFORMATION  CONTACT:  Mr. 
Peter  Eareckson,  Marine  Safety  Center 
(MSC).  (202)  366-6502,  U.S.  Coast 
Guard,  400  Seventh  Street  SW., 
Washington,  DC  20590,  or  Mr.  Ron 
Gordon,  Office  of  the  Executive 
Secretariat.  S-10,  (202)  366-9761. 
Department  of  Transportation.  400 
Seventh  Street  SW..  Washington.  IX 
20590. 

SUPPLEMENTARY  INFORMATION:  Section 
702  of  the  Coast  Guard  Authorization 
Act  of  1996  (the  Act)  (Public  Law  104- 
324;  October  19, 1996)  amends  46 
U.S.C.  14104  to  authorize  the  Secretary 
of  Transportation,  as  the  head  of  the 
Department  in  which  the  Coast  Guard  is 
operating,  to  prescribe  by  regulation  an 
alternate  tonnage  for  a  vessel,  if  a  statute 
allows  for  an  alternate  toimage  to  be 
prescribed  under  46  U.S.C  14104. 
Sections  703  through  744  of  the  Act 
amend  various  statutes  that  specify 
vessel  tonnage  parameters  based  on 
regulatory  measurement  under  46  U.S.C. 
14502.  Each  statute  is  amended  to 
authorize  an  alternate  tohnajge  to  be 
prescribed  based  on  convention 
measurement  imder  46  U.S.C.  14302, 
rather  than,  regulatory  measurement. 
The  use  of  convention  measurement 
may  result  in  the  building  of  safer,  more 
efficient  vessels  and  may  enable  vessel 
builders  and  operators  to  be  competitive 
in  the  international  market. 

This  rule  amends  49  CFR  1.46  by 
adding  a  new  paragraph  to  reflect  the 
delegation  of  the  Secretary's  authority 
imder  46  U.S.C.  14104  to  the 
Commandant  of  the  Coast  Guard. 

This  rule  is  being  published  as  a  final 
rule  and  is  being  made  effective  on  the 
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date  of  publication.  It  relates  to 
departmental  management, 
organization,  procedure,  and  practice. 
For  this  reason,  the  Secretary  for  good 
cause  finds,  under  5  U.S.C  553(b)(B) 
and  (d)(3),  that  notice,  and  pubUc 
procedure  on  the  notice,  before  the 
effoctive  date  of  this  rule  are 
imnecessary  and  that  this  rule  should  be 
made  effective  in  less  than  30  days  after 
publication. 

List  of  Subjects  in  49  CFR  Part  1 

Authority  delegations  (Government 
agencies).  Organization  and  functions 
(Government  agencies). 

In  consideration  of  the  foregoing,  part 
1  of  title  49.  Code  of  Federal 
Regulations,  is  amended  to  read  as 
follows: 

PART  1— (AMENDED] 

1.  The' authority  citation  for  part  1 
continues  to  read  as  follows: 

Authority:  49  U.S.C  322;  l»ub.  L  101-552. 
28  U.S.C.  2672.  31  U.S.C  3711(aH2). 

fl.46    [AnModed] 

2.  In  §  1.46,  paragraph  (eee)  is  added 
to  read  as  follows: 

§1.46    Delegations  to  Commandant  of  the 
Coast  QuanL 

•        *        •        •        • 

(eee)  Carry  out  the  functions  vested  in 
the  Secretary  by  46  U.S.C.  14104  to 
prescribe  alternate  tonnages  for  vessels. 

Issued  in  Washington,  DC  this  12th  day  of 
December,  1996. 
Federico  Pena, 
Secretary  of  Transportation. 
IFR  Doc.  96-32542  Filed  12-20-96;  8:45  ami 
aauNQ  cooc  4tio-«>-p 


Federal  Railroad  Administration 

49  CFR  Parts  219  and  225 

FRA  Docltet  No.  RAR-4.  Notice  Na  IC] 

RIN2130-AB13 

Railroad  Accident  Reporting 

agency:  Federal  Raihtiad 
Administration  (FRA),  Department  of 
Transportation  (DOT). 
ACTION:  Final  rule;  response  to 
remaining  issues  in  petitions  for 
reconsideration;  and  miscellaneous 
amendments. 

SUMMARY:  On  June  18,  November  22, 
and  November  29, 1996.  FRA  pubUshed 
final  rules  amending  the  railroad 
accident  reporting  regulations  at  49  CFR 
Part  225.  61  FR  30940.  61  FR  59368,  61 
FR  60632.  respectively.  These  final  rules 
aim  to  minimize  imderreporting  and 


inaccurate  reporting  of  those  railroad 
injuries,  illnesses,  and  accidents 
meeting  FRA  reportability  requirements: 
respond  to  some  of  the  issues  raised  in 
petitions  for  reconsideration  of  the  final 
rule  published  June  18;  and  also 
increase  firom  $6,300  to  $6,500  the 
monetary  threshold  for  reporting  rail 
equipment  accidents/incidents 
involving  property  damage  that  occur 
on  or  after  January  1, 1997. 

FRA  now  responds  to  the  remaining 
issues  raised  in  the  petitions  for 
reconsideration,  issues  amendments 
addressing  some  of  those  concerns,  and 
makes  minor  technical  amendments. 
The  primary  changes  involve  the 
granting  of  partial  rehef  to  small 
railroads.  In  particular,  railroads  that 
operate  or  own  track  on  the  general 
railroad  system  of  transportation  but 
that  have  15  or  fewer  employees 
covered  by  the  hours  of  service  law  and 
toiuist  railroads  that  operate  or  own 
track  only  off  the  general  system  are 
excepted  bom  the  requirements  to 
record  "accountable"  injuries,  illnesses, 
and  rail  equipment  accident/incidents 
and  to  adopt  and  comply  with  a 
complete  Internal  Control  Plan.  (The 
excepted  railroads  must,  however,  have 
a  harassment  and  intimidation  policy.) 
In  addition,  tourist  railroads  that 
operate  or  own  track  only  off  the  general 
system  are  excepted  from  part  225 
requirements  regarding  most  "non-train 
incidents." 

EFFECTIVE  DATE:  Januaryl.  1997. 
FOR  FURTHER  INFORMATION  CONTACT: 
Robert  L.  Finkelstein,  Staff  Director. 
Office  of  Safety  Analysis,  Office  of 
Safety,  FRA.  400  Seventh  Street,  SW.. 
Washington,  DC  20590  (telephone  202- 
632-3386);  or  Nancy  L.  Goldman,  Trial 
Attorney,  OfBce  of  Chief  Coimsel,  FRA, 
400  Seventh  Street.  SW.,  Washington, 
DC  20590  (telephone  202-632-3167). 
SUPPLEMB«TARY  INFORMATION:  On  June 
18,  November  22,  and  November  29. 
1996,  FRA  published  final  rules 
amending  the  railroad  accident 
reporting  regulations  at  49  CFR  Part  225. 
61  FR  30940,  61  FR  59368,  61  FR  60632, 
respectively.  In  response  to  the  final 
rule  pubUshed  June  18, 1996,  several 
railroads  and  railroad  associations  filed 
petitions  for  reconsideration  raising 
various  concerns  with  its  contents  and 
its  implementation  date  of  January  1, 
1997. 

The  final  rule  published  on  November 
22, 1996,  61  FR  59368,  responded  to 
certain  issues  raised  in  the  petitions  for 
reconsideration  and  amended  the 
requirements  in  §§  225.25(c)  and  225.35 
regarding  access  by  railroad  employees 
and  FRA  representatives,  respectively, 
to  certain  railroad  accident  records  end 


reports.  This  docimient  respodds  to  the 
remaining  issues  and  concerns  stated  in 
the  petitions  for  rectmsideration. 

A.  Summary  of  Remaining  Concerns 
Raised  in  the  Petitions  fior 
Reconsideration  and  FRA's  Re^wnset 
to  those  Concerns 

FRA  received  petitions  for 
reconsideration  and  requests  to  change 
the  effective  date  of  the  final  rule  from 
the  Association  of  American  Railroads 
(AAR).  The  Am«ican  Short  Line 
Railroad  Association  (ASLRA),  Union 
Pacific  Railroad  Company  (UP),  CSX 
Transportation,  Inc..  Canadian  Pacific 
Railway,  Burlington  Northern  Santa  Fe 
Corporation  (BNSF),  Norfolk  Southern 
Corporation,  Consolidated  Rail 
Corporation,  Southern  Pacific  Lines,  the 
Association  of  Railway  Museums.  Inc 
(ARM),  the  Tourist  Railroad  Association 
(TRAIN),  Maryland  Midway  Railway, 
Inc.,  Delaware  Otsego  Corporaticm,  The 
Everett  Railroad  Company,  Crab 
Orchard  and  Egyptian  Railroad, 
Minnesota  Commercial  Railway 
Company,  Angelina  &  Neches  River 
Railroad  Company,  and  the  Qty  of    ' 
Prineville  Railway. 

Section  211.31  of  FRA's  rules  of 
practice  states  that  FRA  must  decide  to 
grant  or  deny,  in  whole  or  in  part,  each 
petition  for  reconsideration  not  later 
than  four  months  after  receipt  by  FRA's 
Docket  Clerk.  49  CFR  211.31.  In  this 
case,  FRA's  decision  on  the  petitions  for 
reconsideration  is  due  no  later  than 
December  19, 1996.  If  FRA  grants  a 
petition  for  reconsideration,  a  notice  of 
this  decision  must  appear  in  the  Federal 
Register.  Id.  To  provide  a  fuller 
explanation  of  the  issues,  this  document 
addresses  both  grants  and  denials  of  the 
petitions  for  reconsideration. 
Accordingly,  a  copy  of  this  document  is 
being  mailed  to  all  petitioners. 

1.  Section  225.33— Internal  Control 
Plans 

a.  Section  225.33 — Implementation  of 
an  Internal  Control  Plan 

Section  225.33  mandates  that  each 
railroad  "adopt  and  comply  with  a 
written  Internal  Control  Plan  (ICP)  [to 
be]  maintained  at  the  office  where  the 
railroad's  reporting  officer  conducts  his 
or  her  official  business."  The  ICP  is  to 
include,  at  a  minimiun,  ten  identified 
components  as  outlined  in  §  225.33 
(a)(1)  through  {a)(10).  Further,  the  ICP 
must  be  amended,  "as  necessary,  to 
reflect  any  significant  changes  to  the 
railroad's  internal  reporting 
procediues."  49  CFR  225.33(a). 

ASLRA  and  most  of  its  members,  as 
well  as  ARM  and  TRAIN,  request  relief 
firom  implementing  an  ICP.  'These 
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petitioner^  mainly  assert  that  the  final 
rule,  as  written,  lacks  flexibility  as  to 
%^iat  must  be  contained  in  the  railroad's 
ICP  and  how  the  ICP  must  be  structured. 
They  also  state  that  the  rule  fails  to  take 
into  account  the  vast  differences 
between  the  requirements  of  large  and 
small  railroads  and  thus  request  that 
they  be  allowed  to  develop  their  own 
ICP  appropriate  to  their  specific 
reporting  and  recordkeeping  needs. 

Final  Rule 

FRA  has  concluded  that  an  ICP,  while 
helpful  to  ensure  that  the  lines  of 
communication  between  the  various 
railroad  departments  are  maintained,  is 
not  essential  in  the  case  of  extremely 
small  railroads.  These  railroads  have 
very  few  personnel,  and  the  recording 
and  reporting  of  accidents/incidents  is 
usually  done  by  one  or  two  individuals. 

Therefore,  the  applicability  section  of 
the  final  rule,  §  225.3,  is  amended  by 
adding  S  225.3(b)  to  except  from  the  ICP 
requirements  outlined  in  §  225.33(a) 
(3) — (10)  the  following:  (i)  railroads  that 
operate  or  own  track  on  the  general 
railroad  system  of  transportation  that 
have  15  or  fewer  employees  covered  by 
the  hours  of  service  laws  (49  U.S.C. 
211Q1-21107)  and  (ii)  raihoads  that 
operate  or  own  track  exclusively  off  the 
general  railroad  system  of 
transportation.  See  49  CFR  Part  228. 
App.  A  for  a  discussion  of  covered 
employees.  In  addition,  since  the 
introductory  text  of  §  225.33(a)  states 
that  each  ICP  must  contain  "each  of  the 
following  ten  components"  (referring  to 
paragraphs  (a)  (1)  through  (10)).  the 
quoted  text  is  amended  by  removing  the 
word  "ten,"  to  avoid  a  contradiction 
between  §§  225.3(b)  and  225.33(a). 

The  excepted  railroads  must, 
however,  adopt  and  comply  with  the 
intimidation  and  harassment  policies 
outlined  in  §  225.33(a)  (1)  and  (2). 

FRA  encourages  tbese  excepted 
railroads  to  review  their  ciurent 
accident  reporting  process  to  ensure  that 
they  are  obtaining  complete  and 
accurate  data. 

b.  Appendix  A  to  Part  225— Civil 
Praialties  Associated  with  the  ICP 

The  final  rule  p»iblished  June  18. 
1996,  specifies  three  separate  dvil 
penalties  for  violation  of  §  225.33.  61  FR 
30973;  49  CFR  Part  225,  Appendix  A.  If 
a  railroad  fails  to  adopt  an  ICP,  then  the 
railroad  is  subject  to  the  assessment  of 
a  civil  monetary  penalty  in  the  amount 
of  $2,500  or,  if  the  failure  is  willful. 
S5,000.  (Appendix  A  to  Part  225, 
applicable  computer  code:  225.33(1)). 
Also  each  railroad's  reporting  error  or 
omission  arising  from  noncompliance 
with  the  ICP  subjects  that  railroad  to  the 


assessment  of  a  civil  monetary  penalty 
in  the  amount  of  $2,500  or,  if  willful. 
$5,000.  (Appendix  A  to  Part  225. 
applicable  computer  code:  225.33(2)). 
Consequently,  if  a  reporting  violation  is 
foimd.  then  the  railroad  may  be  fined 
for  both  the  reporting  violation  and  any 
departure  from  the  ICP  which  resulted 
in  the  reporting  violation.  However,  if 
there  is  a  reporting  violation,  but  FRA 
determines  that  the  ICP  was  in  fact 
followed  by  the  railroad,  then  just  one 
violation  may  be  written.  Additionally. 
FRA  may  assess  a  dvil  monetary 
penalty  against  any  railroad  employee, 
manager,  or  supervisor  who  willfully 
causes  a  violation  of  any  requirement  of 
Part  225.  including  §  225.33(a)  (1)  and 
(2),  requiring  adherence  to  the  railroad's 
intinudation  and  haras«nent  policy  and 
noninterference  with  that  policy. 
(Appendix  A  to  Part  225,  applicable 
computer  code:  225.33(3)). 

ASLRA  and  its  members  oppose  the 
multiple  penalties  assodated  with  the 
ICP  and  ask  that  FRA  reconsider 
imposing  these  fines  on  small  railroads. 
The  rationale  for  this  objection 
seemingly  stems  from  the  fact  that  FRA 
already  may  impose  a  dvil  penalty  on 
the  railroad  for  inacciuate  reporting. 
ASLRA  states  that  a  separate  cumulative 
dvil  penalty  for  failure  to  adopt  the  ICP 
and  failure  to  comply  with  the 
intimidation  and  harassment  policy  in 
the  ICP  is  not  necessary  should  FRA 
grant  its  request  to  allow  small  railroads 
flexibility  in  writing  their  ICPs. 

Final  Rule  " 

The  penalty  provisions  contained  in 
49  CFR  225.33,  as  specified  in 
Appendix  A  to  Part  225.  are  not 
withdrawn.  FRA  believes  that  the 
multiple  penalties  are  important  and 
necessary  so  that  railroads  take  the  ICP 
seriously  and  follow  the  ICP  to  ensure 
accurate  reporting.  FRA  also  believes 
that  the  availability  of  a  monetary  civil 
penalty  is  necessary  in  order  to  compel 
the  railroads  to  correct  procedural 
defidendes  and  weaknesses  in  their 
ICPs.  FRA  may  issue  these  dvil 
penalties  pursuant  to  49  U.S.C.  21301. 
21302, and  21304. 

The  General  Accoimting  Office  (GAO) 
studied  FRA's  railroad  injury  and 
accident  reporting  data  and  issued  a 
report  in  April  1989  (GAO/RCED-89- 
109)  (hereinafter,  "GAO  Audit")  that 
raised  important  questions  about  the 
quality  of  railroad  compliance  with 
FRA's  acddent  reporting  regulations. 
GAO  foimd  underreporting  and 
inaccurate  reporting  of  injury  and 
acddent  data  for  1987  by  the  railroads 
it  audited.  GAO  reconunended  that 
railroads  develop  and  comply  with  an 
ICP  and  that  FRA  use  its  authority  to 


dte  those  railroads  for  inaccurate 
reporting  arising  from  noncompliance 
with  an  ICP.  GAO  Audit  at  29.  Qvil 
monetary  penalties  will  ensiue  that 
railroads  are  extremely  careful  in 
drafting  the  ICP  and  in  comptlying  with 
the  ICP.  It  is  also  unlikely  that  all 
railroads,  given  the  various  pressures 
and  structural  changes  in  the  industry, 
would  adhere  to  their  ICPs  consistently 
and  over  an  extended  period  of  time 
without  steady  pressure  frt)m  FRA. 

c.  Section  225.33(a)  (1)  and  (2)— 
Intimidation  and  Harassment  Policy  in 
the  ICP 

Section  225.33(a)(1)  of  the  ICP 
requires  that  each  railroad  adopt  a 
policy  statement  which  affirms  that 
intimidation  or  harassment  by  any 
officer,  manager,  supervisor,  or 
employee  of  the  railroad  that  aims  to 
undermine  or  negatively  influence  the 
treatment  of  pereons  with  an  injiuy  or 
illness  or  that  adversely  affects  the 
reporting  of  such  injuries  and  illnesses 
will  not  be  tolerated  nor  permitted  and 
that  appropriate  prescribed  disdplinary 
action  may  be  taken  by  the  railroad 
against  such  person  committing  the 
harassment  or  intimidation. 

Section  225.33(a)(2)  requires  each 
railroad  to  disseminate  the  policy 
statement  addressing  intimidation  and 
harassment  to  all  employees  and 
supervisors  and  to  all  levels  of  railroad 
management.  Fiuther,  the  railroad  must 
have  procediues  in  place  to  process 
complaints  that  the  railroad's 
intimidation  and  harassment  policy  has 
been  violated,  and  such  procedures  also 
be  disseminated  to  all  employees  and 
management  or  supervisory  personnel. 
The  railroad  also  must  provide  "whistle 
blower"  protection  to  any  person 
subject  to  this  policy,  and  such  policy 
must  be  disclosed  to  all  railroad 
employees,  supervisors,  and 
mana^ment. 

AAR  asserts  that  intimidation  and 
harassment  polides  outlined  in  the  ICP 
are  invalid  and  unlawful  because  FRA 
did  not  give  public  notice  of  such 
policies  and  provide  the  public  the 
opportunity  to  comment.  AAR  states 
that  FRA  should  provide  information 
supporting  its  belief  that  intimidation 
and  harassment  are  widespread  and 
further  request  that  FRA  use  its  dvil 
penalty  and  disqualification  powers  to 
punish  the  bad  actors  and  not  condemn 
the  entire  industry  under  general 
rulemaking. 

Final  Rule 

AAR's  argument  that  FRA  failed  to 

give  notice  is  without  merit.  The 
Administrative  Procedure  Act  (APA)  (5 
U.S.C  551  et  seq.)  sets  out  three 
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procedural  requirements:  the  notice  of 
the  proposed  rulemaking;  the 
opportunity  for  all  interested  persons  to 
comment  on  the  proposed  rule;  and  a 
concise  general  statement  of  the  basis 
and  purpose  of  the  rule  ultimately 
adopted.  5  U.S.C.  553  (b),(c). 

Those  requirements  were  served 
adequately  here.  The  Notice  of  Proposed 
Rulemaking  made  clear  that  the 
principal  purpose  of  the  rulemaking  was 
to  enhance  the  acciu^cy  of  accident/ 
incident  reporting.  59  FR  42880  (Aug. 
19. 1994).  While  the  NPRM  did  not 
expressly  discuss  intimidation  and 
harassment,  the  NPRM  did  include  a 
provision.  §  225.33(a)(6),  requiring: 

A  description  of  the  method  by  which  all 
pertinent  officers  and  workers  *  *  *  afe 
apprised  of  their  responsibilities,  including 
any  training  necessary  to  make  such  officers 
and  workers  aware  of  the  duty  of  the  railroad 
to  report  the  information  in  question. 
59  FR  42897  (Aug.  19, 1994). 

Witnesses  testifying  in  the  proceeding 
addressed  intimidation  and  harassment 
because,  to  the  degree  such  tactics 
succeed,  they  have  an  obvious  effect  on 
the  acciuBcy  of  reported  data.  That 
testimony  clearly  relates  to  the  pinposes 
of  proposed  §  225.33(a)(6)  because  it 
may  be  firuitless  for  a  worker  to  be  aware 
of  his  or  her  responsibilities  if  he  or  she 
is  afraid  to  carry  them  out.  FRA 
responded  in  the  final  rule  by  acting  to 
protect  the  accuracy  and  completeness 
of  the  data  reported  to  it  and  said  so 
clearly  in  the  final  rule. 

Both  intimidation  and  harassment 
were  discussed  at  the  rulemaking 
hearings  and  at  the  public  regulatory 
conference.  Labor  representatives  stated 
that  intimidation  and  harassment  of 
railroad  employees  exist  and  that  they 
manifast  themselves  in  many  different 
ways.  First/  due  to  the  railroads'  desire 
to  reduce  the  number  of  reportable 
injuries  and  illnesses,  many  railroad 
employees  are  reluctant  to  seek  needed 
medical  attention  for  fear  of  possible 
discipline  or  retaliation  by  their 
employer.  Second,  many  employees 
who  are  injured  on  the  job  fadl  to  report 
their  injury  to  the  railroad  within  the 
prescribed  time  period  because,  at  the 
time  the  injury  was  incurred,  they 
believed  it  was  minor  or  insignificant.  If 
and  when  the  injury  worsens,  the 
employee  is  reluctant  to  report  the 
injury  because  he  or  she  may  be  subject 
to  investigation  or  discipline,  or  both, 
for  reporting  late.  Third,  other 
employees  request  medical  treatment 
that  would  render  the  injury  or  illness 
nonreix>rtable  to  FRA,  such  as 
requesting  that  they  be  given 
nonprescription  medication,  because  of 
intimidation  or  harassment  by  the 


employer.  (Transcript  (Tr.)  November  2, 
1994  at  154-156:  Tr.  January  30, 1995  at 
159. 161. 164,  and  171.  All  accident 
reporting  hearing  transcripts  are 
referenced  as  "Tr."  %vith  the  date  of  the 
hearing.) 

As  is  plainly  evident,  these  conunents 
expressly  raise  the  employee 
intimidation  and  harassment  issue. 
Petitioners  were  represented  at  the 
hearings  in  which  testimony  on  these 
subjects  was  offered  and  had  ample 
opportunity  to  present  evidence  and 
reasoning  of  their  own  on  these  subjects. 
Given  the  record  in  this  proceeding,  the 
logic  was  compelling  for  FRA  to  act  to 
prevent  the  frustration  of  the 
educational  and  training  purposes  of 
§  225.33(a)(6)  and  of  the  overall  purpose 
of  obtaining  complete  and  accurate  data. 
The  final  rule's  requirement  for  an 
intimidation  and  harassment  policy  in 
the  ICP  is  a  "logical  outgrowth"  of 
discussions  and  oral  and  written 
comments  presented  to  FRA.  See  AFL- 
CIO  V.  Donovan,  244  U.S.  App.  D.C 
255.  757  F,2d  330.  338  p.C.  Or.  1985) 
(quoting  United  Steelworkers  v. 
Marshall,  208  U.S.  App.  D.C.  60,  647 
F.2d  1189. 1221  (D.C.  Or.  1980).  That 
FRA  enunciated  the  intimidation  and 
harassment  policy  in  the  final  rule  is 
consistent  with  the  tenor  of  these 
discussions  and  comments  at  the 
proposal  stage  and  further  indicates  that 
FRA  treated  the  notice  and  comment 
process  seriously. 

d.  Request  To  Adopt  AAR's  Proposed 
Performance  Standard  in  Lieu  of  the  ICP 
Requirement  in  §  225.33 

Throughout  the  rulemaking  process. 
AAR  and  its  member  railroads  suggested 
that  FRA  adopt  a  performance  standard 
for  determining  and  measuring  a 
railroad's  compliance  with  reporting 
requirements  instead  of  the  ICP 
mandated  by  FRA.  The  performance 
standard  proposed  by  AAR  was  based 
on  methods  selected  firom  a  set  of 
statistical  procediires  developed  for  use 
by  the  U.S.  Military  (Mn/-STD-105E, 
1989)  as  means  of  statistically 
controlling  process  quality  in  a  stable 
environment. 

AAR  and  its  members  repeatedly 
claim  that  the  1989  GAO  audit  report  on 
accident/incident  reporting  is  outdated 
and  that,  therefore,  the  GAO  findings 
should  not  have  been  considered  for 
this  rulemaking.  AAR  also  asserts  that 
FRA  failed  to  give  a  reasoned 
explanation  for  its  rejection  of  AAR's 
proposed  performance  standard,  and 
that  the  APA  requires  FRA  to  do  more 
than  unquestioningly  accept  FRA's 
consultant's  conclusions  criticizing 
AAR's  proposal.  AAR  thus  requests 


elimination  of  the  ICP  and  adoption  of 
AAR's  proposed  performance  standard. 

Final  Role 

FRA  rejects  use  of  AAR's  proposed 
performance  standard  and  retains  the 
mandatory  requirement  that  railroads 
adopt  and  comply  with  an  ICP  as 
delineated  in  §225.33.  At  base,  AAR's 
complaint  is  that  FRA  did  not  adopt  the 
standard  AAR  prefers.  The  record, 
however,  demonstrates  the  superiority 
of  the  standard  adopted  for  the  purposes 
of  this  rule.  For  a  performance  standard 
to  be  meaningful,  it  must  be  specific 
about  outcomes  to  be  produced.  FRA's 
ICP  does  this  vdthout  imposing  a 
detailed  standard  plan  on  everyone. 
Moreover,  the  requirements  related  to 
the  ICP  are  performance  standards, 
simply  meaningful  ones  that  the 
railroads  dislike. 

In  FRA's  initial  review  of  the  AAR's 
performance  standard,  FRA  had  general 
doubts  about  the  standard.  In  addition, 
FRA  had  already  noticed  the  problem  of 
the  dilution  of  the  denominator  and 
questioned  whether  the  standard  would, 
in  fact,  achieve  a  99-percent  compUanoe 
rate.  Concerned  about  these  problems. 
FRA  hired  an  independent  statistical 
firm  to  review  AAR's  proposed 
performance  standard.  See  firm's  report, 
appended  to  final  rule  published  June 
18, 1996,  61  FR  30973-30976.  FRA's 
independent  evaluation  of  this  firm's 
analysis  and  of  AAR's  proposal  shows 
that  AAR's  performance  standard  will 
not  improve  the  accuracy  of  the  safety 
data. 

Among  other  things.  AAR's  proposed 
standard  would  draw  no  distinction 
between  a  feilure  to  report  a  minor 
accident  and  a  failure  to  report  a  major 
one  or  to  report  it  accurately.  Under  that 
proposal,  so  long  as  a  railroad  met  the 
standard  of  accuracy  in  reporting  the 
number  of  accidents  and  incidents  it 
had.  the  railroad  could  inaccurately 
report  the  seriousness  of  its  accidents 
and  incidents  with  impunity.  That 
could  introduce  very  serious  distortions 
into  FRA's  safety  data,  potentially 
making  them  fer  less  accurate  thui  they 
now  are.  FRA  concluded  that  AAR's 
proposed  performance  standard  would 
erode  the  integrity  of  FRA's  safety  data. 

Mr.  Thomas  Guins,  Senior  Program 
Manager,  Engineering  Economics,  in  the 
Research  &  Test  Department  of  AAR 
provided  a  statement  attached  to  the 
AAR's  petition  for  reconsideration 
which,  among  other  things,  evaluates 
FRA's  rejection  of  AAR's  proposed 
performance  standard.  Mr.  Guins  notes 
that  FRA's  consultant's  objection  to  the 
sample-inclusion  process  is  justified. 
Mr.  Guins  offers  a  remedy  where  he 
suggests  use  of  a  denominator  that 
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would  change  from  year  to  year  based 
upon  die  previous  year's  nonreportable 
cases.  Guins  at  3-4.  The  {ailiue  to 
include  a  denominator  is  a  serious 
omission.  Furthermore,  the  base  year 
Mr.  Guins  uses  in  his  example,  1995, 
could  never  be  tested  for  the 
development  of  a  denominator  the 
following  year.  The  more  that  Mr.  Guins 
tries  to  fix  the  performance  standard  as 
proposed,  the  more  complex  it  gets. 
This  is  directly  contrary  to  Mr.  Guins' 
characterization  of  AAR's  performance 
standard  as  "uncomplicated."  Guins  at 
7. 

AAR  also  states  that  FRA's  consultant 
raised  an  invalid  ob)ection  in  that  the 
sampUng  plan  achieves  only  a  97- 
percent  compliance  rate.  AAR's 
proposed  performance  standard  was 
based  on  a  99-percent  compliance  rate. 
However,  AAR  admits  that  its  plan 
would  not  provide  the  99-percent 
compliance  level.  AAR  Petition  at  20. 
The  important  consideration  is  that  a 
random  sample  of  a  large  population 
has  a  statistical  error  in  predicting  the 
actual  number  of  defects  in  the  group 
from  which  the  sample  is  taken;  the 
answer  could  be  plus  or  minus  two 
percent.  When  the  desired  outcome  is 
99  percent,  by  definition  the  actual 
outcome  could  be  below  99  percent.  Mr. 
Guins'  "imcoroplicated  performance 
standard"  gets  more  complex  as  he 
changes  the  sampling  plan  to  alter  the 
shape  of  the  Operating  Charactenstic 
Curve. 

In  the  preamble  to  the  June  18  final 
rule,  FRA  stated  that  even  if  AAR's 
proposed  performance  standard  were  to 
deal  with  some  of  FRA's  criticisms  of  it, 
the  performance  standard  would  still 
Hail  to  meet  the  main  objective  of  the 
ICP — to  improve  the  acciuacy  of  the 
submitted  accident  and  injury  reports. 
AAR's  response  to  this  is  its  admission 
that  the  accuracy  of  the  reports  would 
still  be  in  question.  But,  for  the  sake  of 
simplicity  and  to  prove  that  its 
proposed  performance  standard  would 
work,  AAR  is  willing  to  forgo  the 
accuracy  of  the  submitted  reports.  AAR 
Petition  at  21-22.  AAR's  approach  does 
not  resolve  the  problem  identified  in  the 
initial  GAO  report,  i.e.,  how  to  improve 
the  accuracy  of  submitted  reports. 
Throughout  the  rulemaking  hearings, 
public  regulatory  conference,  and  in 
written  testimony,  there  was  no 
statement  by  AAR  and  member  railroads 
that  an  independent  audit  was 
conducted  by  any  railroad  to  determine 
that  proper  and  acctirate  accident  and 
incident  reporting  was  being  performed, 
nor  did  any  railroad  state  that  even  an 
internal  audit  was  performed  to 
determine  whether  or  not  the  GAO  audit 
was  in  fact  outdated.  Based  on 


subsequent  instances  of  inaccurate 
reporting  identified  during  FRA 
inspection  activity,  the  GAO  audit,  and 
the  absence  of  compelling  evidence  that 
GAO  erred,  FRA  concludes  that  the 
GAO  audit  is  not  outdated  as  claimed  by 
AAR  and  that  it  truly  reflects  that 
inaccurate  reporting  remains  a  problem 
in  the  industry  or  could  easily  recur  in 
the  future. 

AAR  also  claimed  that  most  of  its 
members  already  had  some  sort  of  ICP 
in  place  (Tr.  January  30. 1995  at  100- 
101. 104-105).  Yet,  when  FRA  asked 
these  members  to  produce  these  plans, 
not  a  single  railroad  could  produce  an 
ICP.  Some  railroads  stated  that  they  had 
memoranda  or  loose  instructions,  or 
both,  that  were  similar  to  an  ICP,  but 
these  also  were  not  available  for  FRA 
review.  Consequently,  in  order  to  assist 
the  industry.  FRA  developed  criteria  for 
a  model  ICP  which  ultimately 
incorporated  many  of  AAR's 
recommendations. 

FRA  does  agree  with  the  statements  of 
AAR  and  its  member  railroads,  that 
these  railroads  have  ICPs  in  the  form  of 
meiporanda  and  directives  which  would 
satisfy  most  of  the  mandated  ICP 
requirements  in  §  225.33.  That  is  one 
more  reason  why  AAR's  insistence  on 
the  use  of  a  difiierent  performance 
standard,  which  would  also  require 
development  of  an  ICP,  is  unpersuasive, 
since  the  AAR  performance  standard 
audit  would  consiune  considerable  FRA 
inspector  resources  and  would  most 
likely  use  additional  railroad  resources 
without  improving  the  accuracy  of 
FRA's  accident/incident  data. 

e.  Section  225.33(a)(9) — ^Annual     ^  ;, 
Railroad  Audit 

Section  225.33(a)(9)  requires  each 
railroad  to  provide  a  statement  that 
specifies  the  name  and  title  of  the 
railroad  officer  responsible  for  auditing 
the  performance  of  the  reporting 
function;  a  statement  of  the  frequency 
(not  less  than  once  per  calendar  year) 
with  which  audits  are  conducted;  and 
identification  of  the  site  where  the  most 
recent  audit  report  may  be  found  for 
inspection. 

AAR  claims  this  provision  has  not 
been  justified  and  that  FRA  never 
responded  to  the  railroads'  concerns 
about  this  provision's  rejection  of  the 
self-critical  analysis  privilege.  AAR  cites 
a  law  review  article  (96  Harv.  L.  Rev. 
1083)(1983)),  which  notes  that  railroads 
regularly  investigate  accidents  involving 
their  employees.  After  these  internal 
investigations  are  completed,  outsiders 
may  seek  discovery  of  the  resulting 
analyses  and,  as  a  result,  a  privilege  of 
self-critical  analysis  has  developed  to 
shield  certain  self-analyses  from 


discovery.  AAR  analogizes  this  privilege 
to  the  self-audit  requirement  of  the  ICP, 
i.e.,  that  since  each  railroad  must 
conduct  at  a  minimum,  one  yearly 
audit,  the  results  of  this  audit  should  be 
privileged  and  not  subject  to  FRA 
review. 

Final  Rule 

AAR's  argiunent  is  without  merit.  The 
self-critical  analysis  privilege  is  not 
recognized  by  many  courts  and,  if 
recognized,  it  is  in  the  context  of  tort 
litigation,  not  administrative  law.  FRA 
believes  that  it  is  necessary  that 
railroads  perform  the  required  audit  as 
a  means  to  ensure  that  the  ICP  delivers 
the  desired  outcome,  i.e.,  accurate 
reporting  through  effective 
communication  amongst  the  various 
railroad  departments,  and  no  public 
purpose  would  be  served  by  affording 
railroads  a  "self-critical  analysis" 
privilege.  The  audit  allows  railroads  to 
identify  problem  areas  and  make  the 
appropriate  changes  or  corrections  to 
their  internal  control  procedures. 

2.  Definition  of  "Establishment"  in 
§  225.5  and  Scope  of  the  Posting 
Requirement  in  §  225.25(h) 

Section  225.5  defines  an 
"establishment"  as  "a  single  physical 
location  where  workers  report  to  work, 
where  business  is  conducted  or  where 
services  or  operations  are  performed,  for 
example,  an  operating  division,  general 
office,  and  major  installation,  such  as  a 
locomotive  or  car  repair  or  construction 
facility." 

AAR  and  individual  railroads  state 
the  importance  of  limiting  the  definition 
of  an  "establishment"  to  the  examples 
FRA  used  above  and  to  omit  from  the 
definition  the  terminology  "where 
workers  report  to  work."  They  state  that 
the  current  definition  is  unlawful 
because  railroads  will  be  vulnerable  to 
"second  guessing"  by  FRA  inspectors  as 
to  its  meaning. 

Large  railroads  also  criticized  the 
description  in  §  225.25(h)  of  the 
requirement  to  post  injury  and  illness 
Usts  at  and  for  each  "establishment." 
Here,  the  "establishment"  where 
posting  is  required  is  one  that  has  been 
in  continual  operation  for  a  minimiun  of 
90  calendar  days.  Since  large  railroads 
could  have  numerous  locations  where 
employees  report  to  work  or  where 
business  is  conducted,  these  railroads 
believe  that  the  burden  associated  with 
posting  injury  and  illness  data  monthly 
at  numerous  small  establishments 
would  be  great  and  not  justified  by  any 
safety  benefit. 
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FiiMlliil* 

Clarification  of  Definition  of  '*•* 

"Establishment" 

Requests  to  limit  the  definition  of  an 
"establishment"  to  only  those  examples 
in  the  definition  are  denied.  However, 
the  definition  of  "establishment"  in 
§  225.5  is  amended  for  clarification 
purposes.  As  amended, 

Establidunent  msaiu  a  single  physical 
location  wlun  workers  repcit  to  work,  where 
railroad  business  is  conducted,  or  where 
services  or  operations  are  perfbnned. 
Examples  are:  a  division  office,  general 
office,  repair  or  maintenance  facility,  maior 
switching  yard  or  tenninal.  Fat  employees 
who  are  engaged  in  dispersed  operations, 
such  as  signal  or  track  maintenance  workers, 
an  "establishment"  is  typically  a  location 
where  work  assignments  are  initially  made 
and  ovenight  responsibility  exists,  e.g.,  the 
establishment  where  the  signal  supervisor  ai 
roadmaster  is  located 

Clarification  of  "Establishment"  for 
Purposes  of  Posting  the  List  of 
Reportable  Injuries  and  Illnesses 

FRA  is  also  amending  §  225.25(h)  in 
order  to  clarify  its  scope  and  assist  the 
industry  in  comprehending  the  scope  of 
what  types  of  facilities  quuify  as  an 
"establishment"  for  purposes  of  posting 
the  list  of  reportable  injuries  and 
illnesses. 

FRA  realizes  that  it  is  not  practical  for 
railroads  to  physically  post  the  Ust  of 
injuries  and  illnesses  at  and  for  all  of 
the  diverse  locations  and  centers  where 
employees  may  report  f<v  assignments 
on  a  monthly  basis.  Many  of  these 
fadUties  are  only  utilized  for  limited 
pwiods  of  time,  do  not  have  a 
permanent  staff  assigned  to  them,  or  are 
simply  locations  where  workers  go  to 
pick  up.  or  meet,  an  assignment.  At  a 
minimum,  listings  must  be  posted  at 
locations  where  railroad  employees  who 
suffered  reportable  injures  or  illnesses 
could  reasonably  expect  to  report 
sometime  dming  a  12-month  period  and 
have  the  opportunity  to  observe  the 
posted  list  containing  their  reportable 
injiuies  or  illnesses.  FRA  does  expect  to 
find  the  required  posting  of  the 
reportable  injuries  and  illnesses  at  and 
for  each  establishment  on  bulletin 
boards  or  bulletin  book  locations  when 
the  railroad  posts  company  policies. 
e.g.,  the  policy  statement  concerning 
harassment  and  intimidation  as  required 
by  the  ICP;  notices  of  changes  to  its 
operating,  general,  or  safety  rules;  and 
where  inftnrmational  notices,  such  as  job 
advertisements  or  local  special 
instructions,  are  posted;  near  or  adjacent 
to  postings  required  by  other 
government  agencies,  such  as  the 
federal  minimnm  wage  notice:  or  where 


the  time-clock  bx  the  establishment  is 
located. 

The  establishmwit  at  which  the  list  of 
reportable  ihjtuies  and  illnesses  is 
posted  may  be  a  higher  organizational 
facility,  such  as  an  operating  division 
headquarters;  a  major  classification  yard 
or  terminal  headquarters;  a  major 
equipment  maintenance  or  repair 
instidlation,  e.g.,  a  locomotive  or  rail  car 
repair  or  construction  facility;  a  railroad 
signal  and  maintenance-of-way  division 
headquarters;  or  a  central  location 
where  track  or  signal  maintenance 
employees  are  assigned  as  a 
headquarters  or  where  they  receive 
wori:  assignments.  These  examples 
include  facilities  that  are  generally 
major  fadUties  of  a  permanent  nature. 

There  are  endless  examples  of  the 
types  of  locations  that  may  qualify  as  an 
establishment  for  purposes  of 
§  225.25(h).  Some  illustrations:  for  a 
railroad  without  divisions  or  diverse 
departmental  headquarters,  an 
"establishment"  may  be  the  system 
headquarters  or  general  office  which  is 
accessible  to  all  employees;  for  train 
service  employees  and  crews,  an 
"establishment"  is  a  home  terminal  (as 
commonly  defined  in  collective 
bargaining  agreements),  but  is  not  a 
layover  terminal,  outiying  support  yard, 
or  their  away-firom-home  terminal;  for 
emplojrees  who  are  engaged  in ' 
dispersed  operations,  such  as  signal  or 
track  maintenance  woikers,  the 
"establishment"  is  the  location  where 
these  employees  regularly  report  for 
work  assignments;  for  ra^road  system 
track  or  signal  maintenance  or 
construction  work  groups,  who  perform 
duties  at  various  locations  throughout  a 
railroad  system,  the  "establishment" 
may  be  at  the  transient  group's  mobile 
headquarters  or  it  may  be  the  location 
where  job  assignments  and  postings  are 
made  (if  the  location  is  reasonably 
accessible  to  employees). 

An  "estabUshment,"  for  piuposes  of 
§  225.25(h),  would  not  include  remote 
locations  where  temporary  construction 
or  maintenance  woii  is  in  progress; 
outiying  support  or  switching  yards;  or 
tie-up  points  for  road  switch  trains  or 
work  trains  away  from  a  home  terminal. 

3.  Section  225.25(h)— Monthly  Posting 
of  Reportable  Injuries  and  Illnesses 

As  previously  discussed  imder  the 
definition  of  "establishment," 
§  225.25(h)  requires  that  each  railroad 
post  at  eadi  railroad  establishment  a  list 
of  all  injuries  and  illnesses  reported  for 
that  establishment  in  a  conspicuous 
location,  within  30  days  aiter  expiration 
of  the  month  dining  which  the  injtiries/ 
illnesses  occurred,  if  the  establishment 
has  been  in  continual  operation  for  a 


minimtim  of  90  calendar  days.  If  the 
establishment  has  not  been  in  ccmtinual 
operation  for  a  minimum  of  90  calendar 
days,  the  Usting  of  all  injtuies  and 
occupational  ilhiesses  reported  to  FRA 
as  having  occurred  at  the  establishment 
shall  be  p>osted,  within  30  days  after  the 
expiration  of  the  month  during.which 
the  injiuies  and  illnesses  occurred,  at 
the  next  higher  organizational  level 
establishment 

Most  railroads  assert  that  there  is  no 
safety  justification  for  this  provision  and 
that  this  requiremmit  is  therefore  not 
necessary.  Many  state  that  posting  the 
list  will  reveal  ihe  identity  of  the 
individuals  involved,  thereby  invading 
their  privacy  rights.  Some  railroads 
request  that  they  should  be  allowed  to 
"electronically"  post  this  information. 
ASLRA  states  that  the  monthly  posting 
requirement  is  superfluous  and  that  the 
added  paperwork  burden  is  significant 

Final  Rule 

The  requirement  to  post  the  monthly 
list  of  reportable  injuries  and  illnesses  at 
and  for  each  defined  establishment 
poses  a  minimal  burden,  even  for  small 
railroads,  which  have  few  inddents 
which  will  fall  into  this  category. 
Although  some  railroads  requested  that 
they  be  allowed  to  poet  this  Ust 
"electronically,"  many  more  railroads 
claimed  that  they  did  not  have  the 
means  or  capabiUty  to  post  this 
information  electronically  at  and  for 
each  establishment 

Since  the  monthly  list  of  reportable 
injuries  and  illnesses  does  not  indude 
the  name  of  the  injured  or  iU  employee 
and  since  the  Ust  will  improve  the 
accuracy  of  FRA's  injury  and  illness 
data  base,  thereby  improving  FRA's 
abiUty  to  shape  the  federal  railroad 
safety  program  so  as  to  prevent  and 
mitigate  future  injuries  and  illnesses. 
the  argument  that  privacy  rights  of  the 
employee  are  invaded  is  without  merit 
However,  FRA  is  revising  §  225.25(h). 
by  adding  §  225.25(h)(15),  to  address 
any  possible  concerns  with  privacy 
rights  of  the  employee.  Paragraph  (15) 
provides  that  the  railroad  is  permitted  to 
not  post  information  on  a  reported 
injury  or  illness,  if  the  employee  who 
inclined  the  injury  or  illness  makes  a 
request  in  writing  to  the  railroad's 
reporting  officer  that  his  or  her 
particular  injury  or  illness  not  be 
posted. 

Some  railroads  reported  to  FRA  that 
they  have  multiple  locations  qualifying 
as  an  estabUshment  that  are  in  continual 
operation  for  a  minimum  of  90  calendar 
days.  These  railroads  requested  some 
sort  of  reUef  in  §  225.25(h)(12),  which 
requires  the  signature  of  the  preparer  on 
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the  monthly  list  of  reportable  injuries 
and  illnesses. 

In  order  to  minimize  the  burden  of 
requiring  the  preparer's  signature  on 
each  and  every  list  for  the  railroad,  FRA 
amends  §  225.2S(h)(12)  so  as  to  provide 
railroads  with  an  alternative  to  signing 
each  estabUshment's  monthly  list.  A 
railroad  is  provided  the  option  of  not 
having  the  preparer's  signature  on  the 
posted  list  of  reportable  injuries  and 
illnesses  at  any  location  away  from  the 
reporting  office.  However,  if  the  railroad 
chooses  this  option,  then  a  complete 
duplicate  copy  of  the  list  of  reportable 
injiuies  and  illnesses,  by  establishment, 
must  be  available  for  review  at  the 
preparer's  office.  This  duplicate  copy 
must  have  a  cover  letter  or 
memorandum  indicating  the  m<mth  to 
which  the  reportable  injiuies  and 
illnesses  apply,  and  must  have  the 
name,  title,  and  signature  of  the 
preparing  official.  The  preparer  must 
mail  or  send  by  facsimile  each 
establishment's  list  of  reportable 
in)uries  and  illnesses  in  the  time  frame 
prescribed  in  §  225.25(h).  This  option 
will  help  alleviate  the  time  burden 
associated  with  signing  each 
establishment's  list  while  ensuring  that 
the  preparer  of  all  the  lists  accounts  for 
the  information  contained  in  the  lists  by 
providing  his  or  her  signature  on  the 
cover  memorandum.  'Hiis  Ust  must 
contain  all  the  information  required 
under  §  225.25(h)  (1)  through  (14). 

4.  Miscellaneous  Other  Concerns  of 
Tourist  and  Museum  Railroads 

Section  225.3  describes  those 
railroads  that  must  conform  to  and 
comply  with  Pari  225.  Specifically, 
§  225.3  states  that  Part  225 

applies  to  all  railroads  except — 

(a)  A  railroad  that  operates  freight  trains 
only  on  track  inside  an  installation  which  is 
not  part  of  the  general  railroad  system  of 
transportation  or  that  owns  no  track  except 
for  track  that  is  inside  an  installation  that  is 
not  part  of  the  general  railroad  system  of 
transportation  and  used  for  freight 
operations. 

(b)  Rail  mass  transit  operations  in  an  urban 
area  that  are  not  connected  with  the  general 
railroad  system  of  transportation. 

(c)  A  railroad  that  exclusively  hauls 
passengers  inside  an  installation  that  is 
insular  or  that  owns  no  track  except  for  track 
used  exclusively  for  the  hauling  of 
passengers  inside  an  installation  that  is 
insular.  An  operation  is  not  considered 
insular  if  one  or  more  of  the  following  exists 
on  its  line: 

(1)  A  public  highway-raii  grade  crossing 
that  is  in  use: 

(2)  An  at-grade  rail  crossing  that  is  in  use; 

(3)  A  bridge  over  a  public  road  or  waters 
used  for  commercial  navigation;  or 


(4)  A  coounon  corridor  with  a  railroad,  i.e., 
its  operations  are  within  30  feet  of  those  of 
any  railroad. 

In  seneral,  ARM  and  TRAIN  request 
that  uie  accident  reporting  regulations 
should  apply  only  to  those  raihoads  that 
are  part  of  the  general  railroad  system  of 
trans{>ortation.  Further,  they  request  a 
separate  rulemaking  to  define  the  limits 
of  FRA  authority  over  non-insular 
operations  and  within  that  limit, 
establish  regulations  that  are  directed  at 
substantive  safety  concerns,  not 
paperwork  reqtiirements  like  those 
foimd  in  Part  225. 

TRAIN  questions,  in  general,  FRA's 
legal  authority  to  regulate  non-general 
system  railroads.  TRAIN  cites  to  case 
law  and  concludes  that  "before  there 
can  be  any  regulation  of  any  private 
entity  there  must  be,  at  a  minimum, 
some  impact  that  entity  has  or  is  having 
on  interstate  commerce.  For  the  most 
part,  that  is  not  the  case  here,"  "here" 
implying  the  tourist  railroad  industry. 
TRAIN  Petition  at  7. 

Further,  TRAIN  states  that  the  safety 
record  of  its  operations  does  not  justify 
increased  FRA  regulations  and  that  FRA 
did  not  comply  with  the  provisions  of 
the  Regulatory  Flexibility  Act  (RFA) 
because  the  costs  of  implementing  the 
regulations  far  outweigh  any  safety 
benefits.  TRAIN  also  disputes  the 
estimated  time  burden  and  claims  that 
the  regulatory  impact  analysis  reflects 
an  imclear  imderstanding  of  the 
requirements  of  the  RFA. 

ARM  alleges  that  FRA  has  excepted 
amusement  park  railroads  per  se  from 
Part  225  and  that  this  exception  is 
without  merit  because  there  is  no 
rational  basis  for  differing  treatment 
between  musetim  or  tourist  railroads,  on 
the  one  hand,  and  amusement  park 
railroads,  on  the  other.  ARM  claims  that 
amusement  park  railroads  actually  pose 
a  greater  safety  risk  and  that  FRA  does 
not  even  know  whether  amusement 
park  railroads  are  dangerous. 

In  general,  TRAIN,  ARM,  and  various 
small  railrt}ad  petitioners  request 
elimination  of  all  "nonreporting" 
requirements.  For  example,  in  addition 
to  ICP  requirement  discussed  earlier  in 
Section  l.a.  of  this  simunary  and  the 
requirements  to  record  "accountables," 
to  be  discussed  in  Section  5  of  this 
siunmary,  these  petitioners  seek  to  be 
excepted  from  the  following 
requirements  for  the  following  stated 
reasons:  (i)  the  requirement  in 
§  225.25(h]  to  post  monthly  a  Ust  of  all 
reportable  injuries  and  illnesses  at  and  ' 
for  each  establishment  since  such 
reportable  injuries  and  illnesses  and 
accidents/incidents  are  extremely  rare 
for  this  industry;  and  (ii)  the 
requirement  to  report  the  niunber  of 


miles  operated  (Item  #7  on  Form  FRA  F 
6180.99— the  "Batch  Control  Form  for 
Magnetic  Media")  since  the  apparent 
purpose  of  this  information  is  to  allow      « 
comparisons  to  be  made  with  numbers 
of  accidents  and,  since  there  are  so  few 
accidents  amongst  the  historic  and 
tourist  railroads,  the  information  would 
be  meaningless. 

Final  Rule 

Initially,  FRA  wants  to  make  it  clear 
that  the  accident  reporting  regulations 
set  forth  in  Part  225  have  always 
applied  to  non-general  system,  non- 
insular  railroad  operations,  e.g.,  a  tourist 
railroad  that  has  a  public  highway-rail 
grade  crossing  and  that  confines  its 
operations  to  an  installation  that  is  not 
part  of  the  general  system.  Further,  FRA 
has  legal  authority  to  issue  rules,  as 
necessary,  imder  its  general  rulemaking 
authority  at  49  U.S.C  20103.  FRA's 
conclusion  that  the  accident  reporting 
rules  are  "necessary"  for  railroad  safety 
is  based  upon  a  careful  analysis  of 
applicable  law  and  policy 
considerations,  and  fully  complies  with 
the  requirements  of  49  U.S.C.  20103(a) 
and  the  APA. 

Partial  Relief  From  Part  225  Reporting 
and  Recordkeeping  Requirements 

FRA  recognizes  that  small  tourist 
operations  are  concerned  with  the 
biudens,  both  in  terms  of  time  and 
expense,  that  are  associated  mth  full 
implementation  of  the  final  rule.  Based 
on  additional  analysis,  FRA  concludes 
that  it  can  grant  some  relief  to  certain 
small  operations  without  compromising 
the  acc\uacy  of  its  accident  reporting 
data  base.  Consequently,  FRA  amends 
§  225.3,  by  adding  §  225.3(d),  to  except 
all  railroads  that  operate  exclusively  off 
the  general  system  (including  off-the- 
general-system  museiun  and  toiuist 
railroads)  from  all  Part  225  requirements 
to  report  or  record  injtiries  and  illnesses 
incurred  by  any  classification  of  person, 
as  d^ned  on  the  "Railroad  Injury  and 
lUness  (Continuation  Sheet)"  (Form 
FRA  F  6180.55a),  that  result  from  a 
"non-train  incident,"  unless  the  non- 
train  incident  involves  in-service  on- 
track  railroad  equipment.  See  definition 
of  "non-train  incident"  in  §  225.5. 

Railroads  that  are  subject  to  Part  225 
in  the  first  place  and  that  operate 
exclusively  off  the  general  system  must, 
however,  continue  to  comply  with  Part 
225  requirements  regarding  reporting 
and  recording  injuries  and  illnesses 
inciured  by  all  classifications  of  persons 
that  are  inciured  as  a  result  of  a  "train 
accident,"  "train  incident,"  or  a  small 
subset  of  "non-train  incidents"  that 
involve  railroad  equipment  in  operation 
but  not  moving. 
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Example  1:  a  visitor  or  an  employee 
of  a  non-insular,  off-the-general-system 
museum  railroad  foils  off  a  railroad  car 
that  is  on  fixed  display  in  the  museum 
-building  and  breaks  his  or  her  ankle. 
This  injury  is  classified  as  an  injury 
from  a  "non-train  incident"  with 
equipment  not  in  railroad  service  and 
would,  therefore,  not  be  reported  to 
FRA. 

Example  2:  a  volimteer,  while 
collecting  tickets  on  a  railroad  car  for  an 
excursion  ride  on  a  non-insular,  off-the- 
general-system  tourist  railroad,  cuts  his 
or  her  I^.  This  injuiy  requires  stitches 
even  though  the  car  is  not  moving.  This 
injury  is  classified  as  an  injury  from  a 
"non-train  incident"  with  equipment 
that  is  in  railroad  service  and  would, 
therefore,  be  reported  to  FRA. 

Tourist  Railroads  Required  To  Post 
Monthly  List  of  Reportable  Injuries  and 
ninesses  for  Each  Establishment 

Apart  from  railroads  already  excepted 
from  Part  225  as  a  whole  by  §  225.3  [e.g.. 
(i)  plant  railroads  whose  operations  are 
confined  to  their  industrial  installation 
and  (ii)  insular,  off-the-general-system 
tourist  raifaxMds),  FRA  does  not  believe 
that  any  railroad  should  be  excepted 
from  the  requirement  to  post  the 
monthly  list  of  reportable  injuries  and 
illnesses  at  and  for  each  estabhshment 
(§  225.25(h)).  The  requirements  of 
§  225.25(h)  are  discussed  previously  in 
great  detail  in  this  preamUe  under  the 
definition  of  "establishment." 

As  explained  in  the  preamble  to  the 
June  18  final  rule,  FRA  wanted  raihoad 
employees  to  have  some  opportimity  to 
be  involved  in  the  reporting  process  and 
to  provide  employees  the  chance  to  get 
a  one-year  picture  of  reportable  injiuies 
and  illnesses  for  the  establishment 
where  they  report  to  work.  FRA  is 
convinced  that  posting  of  this  monthly 
list  of  injuries  and  illnesses  will 
improve  the  overall  quality  of  illness 
and  injury  data.  Further,  since  small 
railroads  and  the  historic  and  museum 
rail  industry  stated  they  had  few 
reportable  inj\iries  and  illnesses  to 
report  anyway,  the  burden  to  Ust  such 
reportable  injuries  and  illnesses  for  each 
establishment  will  be  negligible. 

"Batch  Control  Form  for  Magnetic 
Media"  (Form  FRA  F  6180.99) 

As  to  the  toiuist  and  museum 
railroads'  concern  with  r^mrting  the 
"number  of  miles  operated"  on  the 
"Batch  Control  Form  for  Magnetic 
Media"  (Form  FRA  F  6180.99),  FRA 
reiterates  that  the  Batch  Control  Form  is 
used  only  for  those  railn»ds  who  opt  to 
report  using  magnetic  media  or 
electronic  submission.  The  information 
contained  on  the  Batch  Control  Form 


verifies  the  completeness  and  accuracy 
of  the  submittals.  Moreover,  the  data  on 
the  Batch  Control  Form  is  not  used  in 
any  of  FRA's  analyses  or  statistics. 

TRAIN'S  Constitutional  Argument 

Turning  to  TRAIN'S  argument  that 
FRA  lacks  the  legal  authority  to  regulate 
non-general  system,  non-insular 
raiboads,  TRAIN  alleges  that  FRA's 
regulation  of  such  railroads  is  in  excess 
of  its  delegated  statutory  authority 
under  the  Constitution.  For  the  reasons 
briefly  stated  in  this  preamble,  FRA 
believes  that  non-general  system,  non- 
insular  railroads  are  "railroad  carriers" 
covered  by  the  federal  railroad  safety 
statutes  under  which  the  accident 
reporting  rules  were  promulgated  and 
that  to  regulate  non-general  system, 
non-insular  railroads  is  permissible 
under  the  United  States  Constitution. 
FRA  will  not  address  the  relevant 
statutory  language,  legislative  history,  or 
delegations  since  they  are  never  raised 
by  TRAIN,  but  will  focus  solely  on  the 
TRAIN'S  Constitutional  argmnent,  that 
because  of  Constitutional  limits  on  the 
commerce  powers  of  the  Congress,  FRA 
lacks  the  authority  imder  the 
Constitution  to  regulate  non-general 
system,  non-insular  railroads.  TRAIN 
Petition  at  3. 

The  Commerce  Clause  of  the  United 
States  Constitution  provides:  "The 
Congress  shall  have  Power  *  *  *  To 
regulate  Commerce  with  foreign 
Nations,  and  among  the  several  States, 
and  with  the  hidian  Tribes.  •  •  •••  U.S. 
Const.  Art.  I,  §  8,  cl.  3.  Supreme  Court 
decisions  have  broadened  the  notion  of 
interstate  commerce  to  include  those 
actions,  however  local,  which  merely 
affect  interstate  commerce.  The  Court 
has  interpreted  the  Commerce  Clause  to 
include  those  entities  whose  activities 
are  strictly  local  but  who  are  members 
of  a  class  that  affect  interstate  commerce 
{Katzenbach  v.  McChmg.  379  U.S.  294 
(1964))  or  who  are  members  of  a  class 
Congress  seeks  to  regulate  [Perez  v. 
United  States,  402  U.S.  146  (1970)). 
Moreover,  in  Wickard  v.  Filbum,  317 
U.S.  110  (1942),  and  in  United  States  v. 
Darby,  312  U.S.  100  (1940),  the  Court 
said  that  Congress  could  reach  those 
entities  who  are  representative  of  many 
others  similarly  situated  even  if  their 
individual  activities  do  not  particularly 
afiiect  interstate  commerce. 

Recent  estimates  show  that  American 
tourist  railroads  transport  some  five 
million  passengers  each  year.  Some 
such  railroads  are  interstate  lines;  many 
are  not  Some  tourist  railroads  share 
trackage  rights  with  other  passenger  or 
freight  railroads,  while  others  are  stand- 
alone railroads  with  their  own  track. 
Some  of  them  provide  excursioiis  over 


scores,  if  not  hundreds,  of  miles;  othws 
operate  only  a  few  miles.  Some  travel  at 
relatively  high  speeds,  while  others 
lumber  along  at  very  leisurely  rates.  All 
comprise  that  class  of  railroad,  the 
tourist  railroad,  whose  purpose  is  to 
provide  recreational  train  trips  and 
whose  very  name  ("tourist")  mdicates 
that  railroads  in  this  class  hope  to 
attract  passengers  from  far  and  near, 
including  those  from  other  states. 
Accordingly,  FRA  is  authorized  to 
regulate  non-general  system,  non- 
insular  railroads,  including  those  that 
do  not  particularly  a^ct  interstate 
commerce,  because  they  are  members  of 
a  class  of  raiboads  that  affiect  interstate 
commerce  or  are  representative  of  other 
similarly  situated  railroads. 

To  support  the  position  that  FRA  is 
empowered  to  regulate  non-general 
system,  non-insular  railroads,  FRA  cites 
a  case  on  point,  Historic  Reader 
Foundation.  Inc.,  Reader  Industries, 
Inc.,  and  Reader  Railroad  v.  Skinner, 
Qv.  No.  91-1109  (W.D.  Ark.  Jan.  16, 
1992)  [Reader).  In  that  case,  the 
plaintifEs  asserted  that  Congress  did  not 
intend  to  empower  the  FRA  with  the 
authority  to  reguiate  an  intrastate  tourist 
railroad.  Like  many  tourist  railroads 
generally,  the  Reader  Railroad  was  a 
standard  gage  railroad  line  that 
provided  excursion  service  for 
passengers.  The  railroad  consisted  of  the 
track  right-of-way,  concession  pavilion 
and  building,  maintenance  terminal, 
and  railroad  machinery  and  equipment 
Equipment  included  two  steam 
locomotives,  three  antiquated  passenger 
cars,  and  one  caboose.  The  Reader 
offered  round-trip  excursions  over  3.2 
miles  of  track,  and  had  about  one  mile 
of  side  tracks.  The  route  crossed  one 
public  highway.  A  switch  that  allowed 
interchange  with  the  Missouri  Pacific 
Railroad  and  provided  a  connection 
with  the  national  railroad  system  was 
dismantled,  i.e..  the  Reader  was  a  non- 
general  system,  non-insular  railroad. 
Some  of  the  Reader's  passengers  came 
from  outside  of  Arkaiisas,  and  Reader 
published  an  advertisement  brochure 
which  was  distributed  both  locally  as 
well  as  outside  of  Aricansas.  Reader 
purchased  supplies  from  outside  of  the 
State  in  order  to  operate  the  railroad, 
including  lubricating  oil,  nuts,  bolts, 
and  paint. 

The  Distiict  Court  held  that  FRA  was 
empowered  to  monitor  such  operations 
to  ensure  the  safety  of  the  public  and 
that  Reader  was  subject  to  regulation  by 
FRA.  In  support  of  this  holding  the 
Court  uoted, 

(i)t  has  long  been  setded  that  Congress' 
authority  under  the  Commerce  Clause 
extends  to  intrastate  economic  activities  that 
afiect  interstate  commerce.  Garcia  v.  San 
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Antonio  Metro.  Transit  Auth.,  469  U.S.  528. 
537  (1984);  Model  v.  Vir^nia  Surface  Mining 
»RecL  Assn.  452  U.S.  264.  276-277  (1981); 
Heart  (^Atlanta  Motel.  Inc.  v.  United  Stafet. 
370  U.S.  241.  258  (1964)  *  *  *. 

Reader,  p.  3.  In  sum,  the  Court  found 
that  the  Reader  Railroad  affected 
interstate  commerce.  Similarly,  FRA  is 
still  empowered  to  regulate  non-general- 
system,  non-insular  railroads  as  a  class, 
since  like  the  Reader,  they  affect 
interstate  commerce. 

To  rebut  this  position,  TRAIN  relies 
primarily  on  the  holding  in  United 
States  V.  Lopez.  _  U.S.  _  (1995),  115 
S.Ct.  1624  (1995).  131  L.Ed  2d  626 
(1995)  to  support  the  proposition  that 
FRA  lacks  Constitutional  authority  to 
regulate  non-general  system  railroad 
operations.  TRAIN  Petition  at  4.  In 
Lopez,  a  local  studSnt,  from  a  local  high 
school,  carried  a  concealed  handgun 
into  his  high  school  and  was 
subsequently  charged  with  violating  the 
Gun-Free  School  Zones  Act  of  1990  (the 
Act),  which  forbade  "any  individual 
knowingly  to  possess  d  firearm  at  a 
place  that  [he]  knows  *  *  *  is  a  school 
zone."  18  U.S.C.  922(q)(l)(A).  TRAIN 
argues  that  the  Court  used  a  stricter 
stflundard  in  its  reasoning  to  determine 
whether  the  Act  exceeded  Congress' 
commerce  authority,  that  Congress  may 
regulate  under  its  commerce  power 
"those  activities  having  a  substantial 
relation  [emphasis  added]  to  interstate 
commerce.  NLRB  v.  Jones  &■  Laughlin 
Steel  Corp,  301  U.S.  1  at  37  (1937)." 
TRAIN  Petition  at  6.  Based  upon  this 
stricter  standard  of  the  enterprise  having 
to  have  a  substantial  effect,  rather  than 
just  an  effect,  on  interstate  commerce, 
TRAIN  argues,  the  Supreme  Court 
concluded  in  Lopez  that  the  Act 
exceeded  Congress'  Commerce  Clause 
authority.  The  Court  reasoned  that 
Section  922(q)  was  "a  criminal  statute 
that  by  its  tenps  had  nothing  to  do  Mrith 
"commerce"  or  any  sort  of  any 
economic  enterprise  *  *  *.  115  S.Ct 
1630-1631. 

Even  if  "substantial  effect"  rather 
than  "efiiact"  is  the  appropriate 
standard,  the  facts  in  Lopez  are  easily 
distinguished  from  the  facts  whereby 
FRA  regulates,  as  authorized  by  the 
federal  railroad  safety  statutes,  non- 
general  system,  non-insular  railroads. 
First,  non-general  system,  non-insular 
railroads  are  genersily  commercial 
enterprises,  unlike  a  school  playground, 
which  is  not  an  economic  enterprise. 
Second,  the  statute  in  question  in  Lopez 
was  a  criminal  law.  an  area  traditionally 
left  to  the  province  of  local  and  State 
governments.  Here,  the  relevant  statutes 
are  civil  and  deal  with  a  subject, 
railroad  safety,  that  has  traditionally 
been  covered  by  federal  law.  Third  and 


moat  imp<»tantly,  non-general  system, 
non-insular  railroads  can,  if  not 
regulated,  substantially  affect  interstate 
commerce.  FRA's  criteria  for  insularity 
indicate  the  ways  in  which  non-insular 
railroads  substantially  affect  interstate 
commerce.  See  49  CFR  225.3.  For 
example,  if  the  tracks  of  the  non-general 
system  railroad  cross  a  public  road  that 
is  in  use,  the  operation  of  the  railroad 
substantially  affiacts  interstate  commerce 
in  that  a  commercial  truck  using  the 
road  could  collide  with  one  of  the  trains 
that  operate  over  the  grade  crossing.  To 
give  another  illustration,  if  the  tracks  of 
the  non-general  system  railroad  cross  a 
river  used  for  commercial  navigation,  a 
derailment  of  one  of  the  railroad's  trains 
while  it  was  traversing  the  river  could 
easily  interfere  with  the  free  flow  of 
barge  or  other  commercial  traffic  on  the 
river.  Accordingly.  FRA  believes  that 
TRAIN'S  Constitutional  challenge  to  the 
validity  of  FRA's  authority  to  regulate 
non-general  system,  non-insular 
railroads  is  without  merit. 

ARM'S  Concerns  About  Amusement 
Park  Railroads  Excepted  From  Part  225 

ARM,  an  association  of  railroad 
museimis,  complains  that  FRA  has 
excluded  amusement  park  railroads 
from  Part  225  requirements  without 
sufficient  reason.  FRA  addressed  this 
issue  at  some  length  in  the  preamble  to 
the  June  18  final  rule.  See  61  FR  30959^ 
30960.  Of  course,  FRA's  exclusion  is  not 
of  amusement  park  railroads  as  such, 
but  of  railroads  with  less  than  24-inch 
track  gage,  which  FRA  considers 
miniature  or  imitation  railroads,  and  of 
insular  tourist  and  museum  railroads 
that  operate  (or  own  track)  exclusively 
off  the  general  system,  regardless 
whether  they  operate  in  an  amusement 
park.  See  61  FR  30960  (Jime  18,  1996) 
and  §  225.3.  Again,  the  excluded 
railroads  are  excepted  on  the  basis  of 
their  track  gage  or  their  insularity.  "[A] 
tourist  operation  is  insular  if  its 
operations  were  limited  to  a  separate 
enclave  in  such  a  way  that  there  is  no 
reasonable  expectation  that  the  safety  of 
any  member  of  the  public  (except  a 
business  guest,  a  licensee  of  the  tourist 
operation  or  an  affiliated  entity,  or  a 
trespasser)  would  be  affected  by  the 
operation."  61  FR  30960  (June  18. 1996). 
FRA  recognizes,  however,  that  in 
practice,  when  the  insularity  test  is 
applied,  many  amusement  park 
railroads  are  excluded.  As  indicated  in 
the  preamble,  insular  amusement  park 
railroads  are  excepted  on  the  additional 
basis  of  State  and  local  regulation  of 
these  entities  as  amusements. /d.  > 


i- 


5.  Section  225.25  (a)  Through  (g)— 
Recording  of  "Accountables" 

Secticm  225.25(f)  requires  each 
railroad  to  log  each  reportable  and  each 
accountable  rail  equipmoit  accident/ 
incident  as  well  as  each  reportable  and 
each  accotmtable  inpiry  or  illness  not 
later  than  seven  working  days  after 
receiving  information  or  acquiring 
knowledge  that  such  an  injiuy  or  illness 
or  rail  equipment  accident/incident  has 
occtirred. 

Section  225.5  defines  an  "accountable 
injury  or  illness"  as  encompassing  "any 
condition,  not  otherwise  reportable,  of  a 
railroad  worker  that  is  associated  with 
an  event,  exposure,  or  activity  in  the 
work  environment  that  causes  or 
requires  the  woricer  to  be  examined  or 
treated  by  a  qualified  health  care 
professional.  Such  treatment  would 
usually  occur  at  a  location  other  than 
the  work  environment;  however,  it  may 
be  provided  at  any  location,  including 
the  work  site." 

Likewise,  an  "accoimtable  rail 
equipment  accident/  incident"  is 
defined  in  §  225.5  as  "any  event,  not 
otherwise  reportable,  involving  the 
operation  of  on-track  equipment  that 
causes  physical  damage  to  either  the  cm- 
track  equipment  or  the  track  upon   . 
which  sudi  equipment  was  operated 
and  that  requires  the  removal  or  repair 
of  rail  equipment  from  the  track  before 
any  rail  operations  over  the  track  can 
continue.*  *  *" 

ASLRA  and  its  members  and  the 
tourist  and  museum  railroads  request 
that  the  requirements  to  record 
accountable  injuries,  illnesses,  and  rail 
equipment  accidents/incidents  be 
eliminated  because  the  information  to 
be  gained  concerning  these 
nonreportable  events  is  not  sufficient  to 
outweigh  the  greatly  increased 
recordkeeping  and  administrative 
burden.  They  also  claim  that  the  injuries 
or  illnesses  and  rail  equipment 
accidents/incidents  thiat  are  not 
reportable  to  FRA  are  relatively  minor 
and  insignificant  and  are  simply  not  the 
kind  of  data  that  can  be  expected  to 
contribute  in  any  meaningful  way  to 
improve  rail  safety.  TRAIN.  ARM.  and 
various  small  railroad  petitioners 
opposed  the  requirement  in  §  225.25(d) 
to  maintain  the  "Initial  Rail  Equipment 
Accident/Incident  Record,"  indicating 
that  too  few  such  accountable  incidents 
occurred  to  warrant  completion  of  this 
record  by  this  segment  of  the  industry. 

Final  Rale 

FRA  anoends  the  final  rule  by  granting 
an  exception  to  the  "accountable" 
recordkeeping  requirements  in 
§  225.25(a)  through  (g)  for  (i)  railroads 
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that  operate  or  own  track  on  the  general 
railroad  system  of  transportation  that 
have  15  or  fewer  employees  covered  by 
49  U.S.C  21101-21107  (hours  of 
service)  and  (ii)  railroads  that  operate  or 
own  track  exclusively  off  the  general 
system.  (These  railroads  are  referred  to 
as  "excepted  railroads.")  This  exception 
appears  in  the  "ApplicabiUty"  section 
of  the  rule,  §  225.3(c).  Railroads 
operating  or  owming  track  exclusively 
off  the  general  system  maintain  routine 
records  of  casualties  imder  the  State 
woricers  compensation  system,  an3  such 
records  may  be  obtained  by  FRA 
pursuant  to  statutory  authority. 
Railroads  operating  or  owning  track  on 
the  general  system  (both  tourist  or 
historical  and  shortline  freight  railroads) 
that  have  15  or  fewer  employees 
covered  by  49  U.S.C  21101-21107 
currently  have  to  make  some  type  of 
record  of  injiuies  and  illnesses  in  order 
to  determine  whether  or  not  the  injxuy 
or  illness  is  reportable  to  FRA.  Thus, 
these  records  should  be  adequate  in  lieu 
of  a  formal  log  piu^uant  to  §  225.25(a) 
through(g). 

Note,  however,  that  the  excepted 
railroads  must  continue  to  comply  with 
the  requirements  in  §  225.25(a)  through 
(g)  regarding  reportable  events.  These 
railroads  must  complete  and  maintain 
the  Railroad  Employee  Injury  or  Illness 
Record  (Form  FRA  F  6180.98)  as 
required  imder  §  225.25(a),  or  the 
alternative  railroad-designed  record  as 
described  in  §  225.25(b),  of  all 
reportable  injuries  and  illnesses  of  its 
employees  that  arise  from  the  operation 
of  the  railroad  for  each  railroad 
establishment  where  such  employees 
report  to  work. 

Likewise,  the  excepted  railroads  must 
continue  to  comply  with  the 
requirement  in  §  225.25(d)  to  complete 
and  maintain  the  Initial  Rail  Equipment 
Accident/Incident  Record  (Form  FRA  F 
6180,97)  or  an  alternative  railroad- 
designed  record,  as  described  in 
§  225.25(e),  of  all  reportable  collisions, 
derailments,  fires,  explosions,  acts  of 
God.  or  other  events  involving  the 
operation  of  railroad  on-track 
equipment,  signals,  track,  or  track 
equipment  (standing  or  moving)  that 
result  in  damages  to  railroad  on-track 
equipment,  signals,  tracks,  track 
structures,  or  roadbed  for  each  railroad 
estabUshment  where  workers  report  to 
work. 

Consequently,  the  excepted  railroads 
shall  enter  each  reportable  injury  and 
illness  and  each  reportable  rail 
equipment  accident/incident  on  the 
appropriate  record,  as  required  by 
§  225.25(a)  through  (e),  as  early  as 
practicable  but  no  later  than  seven 
woridng  days  after  receiving 


information  or  acquiring  knowledge  that 
an  injiuy  or  illness  or  rail  equipment 
accident/incident  has  occiured.  See 
§  225.25(f). 

6.  Requested  Delay  in  Effective  Date  Due 
to  Extensive  Reprogramming  of 
Computer  Systems 

AAR  and  most  individual  railroads 
request  that  the  eSective  date  of  the 
rule,  which  is  January  1, 1997,  be 
delayed  or  changed  to  January  1, 1998. 
These  petitioners  claim  that  the  data 
processing  changes  due  to  new 
circumstance  codes  and  the  addition  of 
new  blocks  for  information  on  the 
various  forms  v«rill  require  at  least  six 
months  to  complete.  FRA  understands 
the  six  months  to  run  approximately 
fit)m  the  date  that  AAR's  petition  fen- 
reconsideration  was  received  by  FRA, 
i.e..  August  19,  1996.  ASLRA  requested 
that,  due  to  the  extensive  amendrnents 
to  the  accident  reporting  regulations, 
FRA  push  the  effective  date  back  a  year 
to  January  1, 1998,  and  to  phase  or 
stagger  implementation  of  the  rule,  with 
an  implementation  date  of  January  1. 
1998  for  Class  I  railroads;  an 
implementation  date  of  April  1, 1998  for 
Class  n  railroads;  and  an 
implementation  date  of  July  1, 1998  for 
Class  m  railroads.  . 

Some  railroads  state  that  the  new 
circumstance  codes  and  special  study 
blocks  will  not  improve  safety  data  and 
that  the  new  codes  will  make  it 
impossible  to  make  historical 
comparisons  with  the  old  occurrence 
codes. 

Final  Decision 

FRA  believes  that  reprogramming 
efforts  can  be  accomplished  in  time  to 
meet  the  January  1, 1997 
implementation  date.  Therefore,  the 
industry  should  plan  to  comply  with  the 
final  rule  on  the  original  effective  date 
of  January  1, 1997.  Railroads  were  also 
encouraged  to  comply  by  the  original 
effective  date  in  FRA's  October  10, 
1996,  letter  to  AAR  and  in  FRA's 
November  22. 1996,  Federal  Register 
document  (61  FR  59368).  In  that 
document,  FRA  denied  requests  to  stay 
the  effective  date  of  the  final  rule. 

Railroads  should  have  begun  software 
reprogramming  efforts  shortly  after 
publication  of  the  final  rule  on  Jime  18, 
1996,  in  order  to  meet  the  original 
efiiactive  date.  However,  in  oi^er  to 
assist  the  industry,  FRA  published  a 
notice  in  the  Federal  Register  on 
November  22, 1996  (61  FR  59485) 
which  notified  all  concerned  parties 
that  FRA  is  in  the  process  of  preparing 
custom  software  for  reporting  railroad 
accidents  and  incidents.  This  software 
will  be  available  to  all  reporting 


railroads  at  no  cost  on  January  1, 1997, 
and  will  fedlitate  production  of  all  the 
monthly  reports  and  records  required 
under  the  accident  repoiting 
regulations,  as  amended  in  61  FR  30940 
(June  18, 1996).  61  FR  59368  (November 
22, 1996),  61  FR  60632  (November  29. 
1996),  and  the  present  docum«it  FRA 
will  also  have  an  electronic  bulletin 
board  for  submission  of  re{>orts. 

In  the  NPRM,  FRA  expressed  its 
concern  to  get  more  information  about 
the  dmunstances  of  the  injury  which 
could  not  be  described  adequately  by 
the  data  field  "occurrence  code."  The 
current  FRA  form  (Form  FRA  F 
6180.55(a)— Railroad  Injury  and  Illness 
Summary  (Continuation  Sheet)),  valid 
frt>m  1975  to  1996)  used  the  occurrence 
code  to  describe  what  the  injured 
person  was  doing  at  the  time  of  the 
injury.  Instead  of  using  thexletailed 
occurrence  codes,  FRA  found  that  a 
large  portion  of  the  injury  records  used 
the  various  "miscellaneous"  occurrence 
codes  to  describe  what  the  employee 
was  doing  at  the  time  the  injury  was 
incurred.  This  made  infury  analysis  and 
cost-benefit  analysis  very  difficult 
because  of  incomplete  information.  In 
the  NPRM,  FRA  proposed  revisions  to 
Form  FRA  F  6180.55(a)  that  contained 
both  the  old  occiureoce  codes  and  the 
new  "circumstance  codes."  Initially 
FRA  decided  to  keep  both  sets  of  codes 
to  allow  historical  comparisons. 
However,  throughout  the  rulemaking, 
AAR  members  objected  to  having  both 
sets  of  codes  as  being  redundant  and  an 
additional  burden.  Now  AAR  members 
complain  that  use  of  only  the  new 
circumstance  codes  is  imacceptable 
because  historical  comparisons  will  be 
lost. 

FRA  made  a  conscious  decision  to 
retain  the  circiunstance  codes  and  to 
delete  the  ocaurence  codes,  because  of 
the  burden  claimed  by  AAR  members. 
FRA  is  equally  concerned  that  its 
decision  to  use  only  the  new 
circumstance  codes  may  cause  some 
loss  of  historical  information,  but  the 
occurrence  codes  were  not  providing 
the  necessary  information.  Thus,  FRA 
will  develop  a  "bridging  system"  to 
convert  the  new  circumstance  codes  to 
the  old  occurrence  codes.  FRA  sought 
and  will  continue  to  seek  the  advice  and 
assistance  of  labor  and  the  industry  in 
this  effort.  The  new  data  base  structiire 
that  FRA  developed  will  still  have  a 
data  field  to  store  the  "bridged" 
occurrence  code  in  the  same  physical 
location  as  the  old  data  base  structiue. 
This  will  allow  analysis  of  the  changes 
and  provide  historical  comparisons. 

Although  railroads  have  had  since 
Jime  18, 1996  to  make  changes  to  their 
computer  software  to  accommodate  the 
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changes  in  tlie  fonns  required  by  FRA, 
some  rai  beads  have  requested 
additional  time  for  computer 
programming.  For  many  of  the  reasons 
suggested  already,  FRA  believes  that  if 
railroads  had  begun  their  Brogramming 
efforts  shortly  after  the  rule  was 
published,  then  there  would  have  been 
sufficient  time  to  accommodate  the 
pr^namming. 

FkA  is  willing  to  make  some 
accommodation  for  railroads  that 
generate  their  own  monthly  reports 
using  their  own  cxistom  computer 
software.  Railroads  may  continue  to 
report  using  the  "old  forms"  for  the  first 
three  months  of  1997.  However,  the  new 
forms  must  be  used  for  the  April  1997 
submissions.  Railroads  must  refile  the 
first  three  months  Oanuary  through 
March  1997)  of  reports  using  the  new 
forms  by  July  31, 1997.  Failure  to  refile 
the  forms  would  be  treated  as  if  no 
reports  were  filed  at  all  with  FRA  and 
that  may  be  subject  to  enforcement 
actions. 

7.  Definition  of  "Qualified  Health  Care 
Professional" 

Section  225.5  defines  a  "qualified 
health  care  professi(uial"  (QHCP)  as  "a 
health  care  professional  operating 
within  the  scop>e  of  his  or  her  license, 
registration,  or  certification.  For 
example,  an  otolaryngologist  is  qualified 
to  diagnose  a  case  of  noise-induced 
hearing  loss  and  identify  potential 
causal  factors,  but  may  not  be  qualified 
to  diagnose  a  case  of  repetitive  motion 
injuries." 

AAR  and  individual  railroads  state 
that  FRA  has  failed  to  give  an 
explanation  for  maintaining  its 
definition  of  a  "qualified  health  care 
professional."  These  railroads  were 
troubled  by  the  proposed  definition, 
behoving  that  railroad  employees 
should  be  diagnosed  and  treated  only  by 
Uoensed  physicians  or  by  personnel 
imder  a  licensed  physician's  direction. 

Final  Rule 

Requests  to  limit  the  definition  of  a 
"qualified  health  care  professional"  to 
licensed  physicians  are  denied.  As 
stated  in  the  preamble  to  the  final  rule, 
many  reportable  injuries  and  illnesses 
can  be  treated  by  a  QHCP  who  is  not  a 
physician  (one  who  holds  an  MJ}.). 
Likewise,  a  physician  (M.D.)  may 
perform  first  aid  treatment.  Given  the 
possibilities,  FRA  believed  that  limiting 
the  definition  of  QHCP  to  encompass 
only  physicians  would  result  in 
underreporting  of  injuries  and  illnesses 
that  require  more  than  first  aid 
treatment.  Thus,  the  definition  of  a 
QHCP  is  retained;  however,  additional 
examples  of  a  QHCP  are  added  to  the 


definition  to  assist  the  indxistry  in 
comprehending  the  scope  of  what  types 
of  individuals  qualify  as  QHCPs.  In 
particular,  the  definition  of  a  QHCP  is 
amended  to  state  that  "[i)n  addition  to 
physicians,  the  term  'qualified  health 
care  profiessionar  includes  members  of 
other  occupations  associated  with 
patient  care  and  treatment  *  *  •  ." 
Examples  include  chiropractors, 
podiatrists,  physician's  assistants, 
psychologists,  and  dentists. 

8.  Executive  Order  12866 

AAR  asserts  that  FRA  has  not  based 
the  final  rule  on  Executive  Order  (EO) 
12866  in  that  FRA  ignored  its  own 
analysis  of  the  GAO  audit;  that  FRA 
stated  during  the  rulemaking  process 
that  the  accident/incident  data  base  is 
already  accurate;  that  the  E.O.  directs 
agencies  to  use  performance  standards; 
that  the  benefits  of  the  final  rule  do  not 
justify  the  costs  and  burdens  associated 
with  its  implementation;  and  finally, 
that  FRA  failed  to  restrict  promulgation 
of  rules  to  those  "made  necessary  by 
compelling  pubUc  need,  such  as, 
material  failures  of  private  markets  to 
protect  or  improve  Uie  health  and  safety 
ofthepubhc." 

FRA  Response  '      '    * 

FRA  complied  with  E.0. 12866.  The 
final  rule  was  considered 
"nonsignificant"  imder  the  E.O.  FRA 
stated  in  the  preamble  to  the  final  rule 
published  in  June  18, 1996,  that  the 
qualitative  benaefits  as  a  result  of  the 
final  rule,  i.e..  the  collection  of 
consistent  and  imiform  data  and  the 
value  of  well  focused  regulatory 
decisions  and  properly  targeted 
comphance  activities,  far  exceed  the 
costs  associated  with  the  rule.  61  FR 
30965-30966. 

The  Federal  Government,  private 
organizations,  and  individuals  make 
decisions  on  the  basis  of  the  "perceived 
risks."  The  statistics  produced  by  the 
requirements  of  this  rule  are  used  to 
communicate  the  risks  involved  (i)  in 
transporting  goods  and  services,  and 
passengers  on  rail,  (ii)  with  working  on 
a  railroad,  and  (iii)  with  Uving  or 
commuting  near  rail  lines  or  crossings. 
Thus,  these  statistics  are  used  to  form 
"perceptions"  of  related  risks.  With 
increased  accuracy  of  accident  and 
injury  data,  effective  risk-based 
decisions  can  be  made  by  FRA.  FRA 
intends  to  increase  the  accuracy  of  these 
statistics  and  to  provide  the  public  the 
most  accurate  information  through 
issuance  of  the  final  rules  on  railroad 
accident  reporting.  Hence,  FRA  has 
found  promulgation  of  this  rule  to  be 
necessary  in  order  to  continue 


protecting  the  pubUc's  health  and 
safety.  ' 

As  discussed  in  the  preamble  to  the 
final  rule  published  on  June  18, 1996, 
and  in  this  preamble,  FRA  noted  that 
the  industry  conducted  no  independent 
audits  to  determine  the  accuracy  of 
raiboad  reporting.  61  FR  30965.  Nor  did 
any  railroad  do  an  independent  internal 
audit  to  determine  whether  or  not  the 
GAO  audit  was  in  fact  outdated.  Id. 
FRA's  reasoning  for  rejection  of  AAR's 
proposed  performance  standard  has 
been  previously  disciissed  in  this 
preamble. 

Below  is  a  discussion  of  AAR's 
economics-related  criticisms. 

9.  Regulatory  Impact  Analysis 

AAR  provided  numerous  criticisms 
concerning  FRA's  regulatory  impact 
analysis  (RIA)  for  the  railroad  accident 
rei>orting  final  rule.  Initially,  FRA 
wishes  to  emphasize  that  Executive 
Order  12866  does  not  create  any  rights 
and  that  FRA's  RIA  and  its  response  to 
AAR's  criticisms  of  the  RIA  do  not 
constitute  a  final  agency  action  subject 
to  review.  Nevertheless,  FRA  chooses  to 
expound  on  many  of  AAR's  invalid 
criticisms. 

AAR  states  that  FRA's  RIA  "does  not 
even  attempt  to  assess  the  serious 
damage  to  a  railroad's  treasury  resulting 
from  die  rule'^  attempt  to  favor  railroad 
adversaries  in  litigation."  AAR  Petition 
at  28.  There  was  no  attempt  to  favor  any 
private  litigants,  and  the  portion  of  the 
rule  on  which  AAR  based  its  concern 
has  already  been  addressed.  61  FR 
59368  (Nov.  22. 1996). 

AAR  also  noted  that  "the  Analysis 
fails  to  account  for  the  significant  costs 
that  arise  from  FRA's  new  definition  of 
'accountable'  equipment  accidents 
(section  225.5)."  AAR  Petition  at  28, 
footnote  22. 

FRA's  definition  of  "accountable"  in 
§  225.5  clearly  notes  that  although  these 
rail  equipment  accidents/ incidents  are 
not  reportable  to  FRA.  there  should  be 
physical  damage  such  that  the 
eqmpment  requires  removal  from  the 
track  or  ref>air  before  any  railroad 
operation  over  the  track  can  continue. 
Thus,  an  "accountable"  rail  equipment 
accident/incident,  if  not  tended  to, 
would  disrupt  railroad  service.  61  FR 
30968.  FRA's  RIA  for  the  final  rule 
noted  that  railroads  claimed  that  they 
currenUy  collect  this  information  in 
order  to  determine  whether  a  rail 
equipment  accident/incident  is 
reportable  to  FRA.  Therefore,  this  is,  or 
should  be,  a  practice  of  the  industry 
prior  to  this  rulemaking.  If  railroads  do 
not  collect  such  information,  then  it 
would  be  very  difficult  to  determine 
whether  an  accident/incident  is 
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reportable.  ¥RA  need&such  records  to 
ensure  that  all  of  the  rail  equipment 
accidents/incidents  that  meet 
reportability  requirements  are  in  fact 
reported  to  FRA.  Further,  FRA  granted 
the  railroads'  request  that  they  be 
allowed  the  option  to  design  their  own 
"Initial  Rail  Equipment  Accident/ 
Incident  Record"  (Form  FRA  F  6180.97) 
and  "Railroad  Employee  Injury  and/or 
Uhiess  Record"  (Form  FRA  F  6180.98). 
See  §  225.25  (b)  and  (e). 

Mr.  Guins  notes  that  "(bjecause  of  the 
additional,  extensive  detail  FRA  adds  to 
its  ICP  mandate  over  and  above 
railroads'  existing  plans,  one  Class  1 
road  has  estimated  the  one-time  cost  to 
comply  with  the  ICP  section  of  this  rule 
will  require  a  minimum  of  217  hours  to 
vtnrite  the  plan.  (Tr.  October  5, 1994,  at 
99)."  Guins  at  9.  When  this  comment 
was  made  at  the  October  5th  pubUc 
hearing,  FRA  also  requested  details  on 
how  these  estimates  were  developed. 
FRA  again  requested  further  details  on 
such  estimates  at  the  Portland,  Oregon 
hearing  held  on  November  2, 1994  (Tr. 
November  2, 1994,  at  98).  However,  the 
railroad  providing  these  comments 
never  submitted  any  details  on  this 
calculation.  If  the  railroad  industry  and 
its  representative  organizations  are 
going  to  provide  such  criticisms  of  FRA 
analyses,  then  they  should  respond  to 
such  requests  for  details  on  how  such 
industry  estimates  are  calculated.  FRA's 
RIA  provides  sufficient  detail  in  its 
estimates  and  calculations  so  that 
readers  can  recreate  the  final  numbers. 
The  industry  should  extend  the  same 
courtesy  to  FRA. 

Mr.  Guins  also  notes  that  AAR 
estimates  the  cost  to  create  an  ICP 
meeting  FRA  requirements  for  the  Class 
I  railroads  at  $54,684,  compared  to 
FRA's  figured  cost  of  $14,500.  Guins  at 
9.  This  is  not  correct.  FRA's  estimate  for 
the  Class  I  railroads  is  actually  $21,940. 
FRA  estimated  $14,850  for  the  ICP,  and 
$7,440  for  the  "Procedure  to  Process 
Complaints"  which  is  part  of  the  ICP. 
RIA  at  13  and  Exhibit  4.  Thus,  the 
estimates  provided  by  Mr.  Guins  for  the 
development  of  an  ICP  are  severely 
inflated. 

AAR  and  its  member  railroads 
claimed  that  they  already  had  an  ICP  for 
accident/incident  reporting.  Some 
claimed  that  it  was  not  formal,  but 
instead  consisted  of  a  series  of 
memoranda  and  directives  held  by  the 
railroad's  reporting  officer.  Mr.  Guins' 
response  begs  the  question:  what  is  the 
quality  of  the  railroad's  ICP?  Beyond  the 
requirements  to  develop  the 
intimidation  and  harassment  policy,  the 
ICP  requires  the  raUroads  to  have  an 
effective  communication  system 
between  the  various  offices  and  the 


reporting  officer;  a  system  to  audit  the 
process  annually;  and  an  organization 
chart.  Mr.  Guins  notes  that  one  railroad 
would  require  a  minimum  of  217  hours 
to  write  an  ICP.  Guins  at  9.  That  is 
almost  5^/i  weeks  of  effort  for  that  which 
the  railroads  said  they  already  had  or 
would  have  to  do  in  order  to  be  in 
compliance  with  the  AAR's  proposed 
performance  standard.  If  the  member 
railroads  already  have  a  system  in  place 
to  accomplish  this,  why  would  it  take 
more  than  a  week  to  consolidate  the 
information  into  one  document? 

Mr.  Guins  also  addresses  software 
programming  costs  associated  with  the 
special  study  blocks  (SSB).  Guins  at  9- 
10.  Nearly  all  the  reporting  forms  were 
modified,  and  any  railroad  that  uses  a 
computer  to  store  accident/incident 
data,  will  have  to  modify  its  data  bases, 
even  without  the  SSBs.  FRA  estimates 
that  railroads  need  to  add  only  two 
additional  fields  for  storing  the  SSBs  in 
the  rail  equipment  and  hi^way-rail 
acddent/inddent  data  basiss.  llie 
annual  storage  costs  for  these  data 
elements  are  less  than  ten  cents.  To 
illustrate  this  cost,  FRA  provides  the 
following:  BNSF  had  1478  rail 
equipment  and  highway-rail  accident/ 
incident  reports  in  1995.  This  equates  to 
59,120  characters  of  storage  for  tne 
SSBs.  Current  costs  for  a  two-gigabyte 
(2,000,000,000)  disk  drive  is 
approximately  $300.  The  cost  of  storing 
the  additional  information  for  BNSF  for 
calendar  year  1995  would  have  been 
$0.09. 

With  any  change  in  a  computer  data 
base  there  must  be  a  corresponding 
change  in  computer  software.  If  the  only 
change  was  the  addition  of  the  SSBs, 
then  some  of  the  estimates  for 
reprogramming  the  system  would  be 
accurate.  However,  reprogramming  the 
computer  systems  would  still  be 
required  because  of  various  changes  to 
other  required  forms.  Adding  two  fixed- 
length  character  fields  that  have  no 
editing  requirements  for  the  SSBs  will 
barely  affect  the  cost  of  the 
reprogramming  effort. 

Mr.  Guins  abo  finds  fault  vtrith  FRA's 
estimate  of  $15,000  per  Class  I  railroad 
for  modifications  to  railroad  software 
programming  related  to  the  changes  in 
the  various  FRA  forms.  Guins  at  11. 
AAR's  estimates  vary  between  $80,000 
and  $125,000.  FRA  believes  that  these 
estimates  for  reprogramming  are 
unfoimded.  For  three  of  the  foiir 
monthly  forms,  the  changes  are  minor. 
FRA  adoiowledges  that  one  form,  the 
"Railroad  Injury  and  Illness  Summary 
(Continuation  Sheet)"  (Form  FRA  F 
6180.55a),  will  require  a  major  change. 
However,  this  is  not  a  complex  f(»m.  As 
disctissed  earlier,  FRA  has  developed  a 


complete  software  system  for  railroads 
to  use.at  no  charge  to  the  railroad.  This 
software  is  far  more  extensive  in 
features  than  the  software  railroads  were 
going  to  develop.  Given  current  software 
technology,  it  is  difficult  to  imagine  the 
estimatea  expense  and  time  that  large 
railroads  are  alleging  it  would  take  to 
accomplish  these  changes.  FRA's 
software  will  include  "lookup"  tables 
(with  "wildcard"  searches);  edits  and 
cross-field  edits;  multiform  cross- 
references;  "help"  screens;  a  built-in 
facsimile  (FAX)  transfer,  a  bulletin 
board  for  electronic  transfer;  backup  and 
recovery  utiUties;  and  a  report 
generator.  It  even  includes  the  FRA 
Guide  for  Preparing  Accidents/Incidents 
Reports,  by  section,  when  the  help  key 
is  activated. 

In  general,  AAR  criticizes  FRA  cost- 
burden  estimates  associated  with  the 
amendments  to  the  final  rule.  In 
response,  FRA  points  out  that  it  only 
estimates  the  costs  for  the  amendments 
to  the  rule  and  not  the  total  burden  for 
performing  a  function.  This  is  noted  in 
the  RIA's  "Assumptions"  section.  RIA  at 
5.  Thus,  when  the  industry  is  already 
performing  a  function,  whether  it  is 
customary  practice  or  an  FRA 
requirement,  and  there  is  a  regulatory 
change  that  causes  this  impact  to  go  up 
or  down,  then  FRA  credits  or  debits 
only  the  change  in  the  burden. 

Mr.  Guins  further  finds  fault  with 
FRA's  data-entry  costs  savings 
associated  with  electronic  submission  of 
reports  where  he  states  that  "this  rule  is 
not  needed  to  permit  electronic 
reporting,  at  least  not  to  the  extent 
proposed.  It  is  my  understanding  that  at 
least  one  railroad  is  currently  reporting 
accident  data  electronically  to  the 
FRA."  Guins  at  12.  The  final  rule,  for 
the  first  time,  permits  the  option  of 
submitting  the  reports  and  updates  and 
amendments  to  the  reports  by  way  of 
magnetic  media,  or  by  means  of 
electronic  submission  over  telephone 
lines  or  other  means,  in  lieu  of 
submitting  the  required  information  on 
paper.  FRA's  benefits  for  this  option  are 
based  on  cost  estimates  for  data  entry 
that  will  be  electronically  submitted  by 
those  railroads  opting  to  submit  data 
electronically  for  other  reasons.  In  other 
words,  the  benefit,  i.e.,  the  reduction  in 
data  entry  costs,  assumes  that  any 
railroad  that  chooses  to  submit  data 
electronically  will  do -so  for  its  own 
reasons,  and  thus  will  make  the 
decision  on  its  own  without  a 
government  mandate.  If  FRA  were  to 
mandate  that  railroads  submit  data  via 
magnetic  media,  then  almost  all  of  the 
costs  would  be  added  to  the  total  costs, 
and  all  of  the  estimated  benefits  would 
be  added  to  the  total  benefits. 
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In  addition,  when  FRA  fiist  estimated 
this  savings,  it  did  not  even  take  into 
account  its  own  efforts  to  create  and 
provide  software  for  the  industry.  As 
stated  previously  in  this  preamble,  FRA 
has  contracted  to  develop  a  pers<Hial 
computer  (PC)  based  software  program 
for  smaller  railroads  to  use  for  collecting 
and  reporting  accident  and  injury 
statistics  to  FRA.  This  software. 
Accident/Incident  Report  Generator 
(AIRG),  will  produce  all  the  monthly 
reports  and  records  required  by  the  final 
rule  and  will  be  ready  for  general  use  as 
of  January  1, 1997.  FRA  will  provide 
this  software  free  of  charge  to  any 
railroad  choosing  the  magnetic  media/ 
electronic  transfer  option.  Therefore,  the 
savings  from  reduced  data  entry  for  FRA 
will  probably  be  larger  and  realized 
sooner  than  estimated  in  the  final  rule's 
RIA.  This  cost  is  also  FRA's  and  not  the 
Class  I  railroads'. 

Mr.  Guins  also  cntidzes  FRA's 
estimated  savings  from  the  reduction  in 
FRA  Operating  Practices  Inspector's 
time  where  he  states  "[tjhe  Analysis 
provides  no  insight  as  how  this  savings 
was  calculated  nor  what  activities 
currently  performed  by  the  inspectors 
will  no  longer  be  required."  Guins  at  13. 
The  final  rule  requires  ICPs,  and  FRA 
inspectors  have  access  to  review  the 
raihtjad's  ICP.  49  CFR  225.35.  FRA's 
RIA  notes  that  the  savings  associated 
with  development  of  an  ICP  are  based 
.  on  an  estimated  savings  of  about  five 
percent  of  the  time  inspectors  now 
spend  on  Part  225  audits.  RIA  at  27  and 
&dubit  11.  Access  to  a  written  ICP  will 
provide  FRA  inspectors  with  a  road  map 
of  where  to  look  for  information  and 
will  save  these  inspectors  considerable 
time  in  deciphering  the  unwritten  ways 
of  how  each  railroad  functions  in  the 
accident  reporting  arena.  FRA 
additionally  provided  a  detailed  exhibit 
in  the  RIA  detailing  the  calculation  of 
this  benefit.  RIA  at  Exhibit  11. 

FRA's  experience  with  Part  225  audits 
and  assessments  more  than  confirms  the 
need  for  ICPs.  It  also  confirms  that  FRA 
inspectors  will  save  time  conducting 
fotuie  audits  because  of  better  and 
quicker  access  to  needed  information. 

10.  Necessity  of  the  Rule;  Other 
Miscellaneous  Criticisms 

AAR  asserts  that  the  final  rule  is 
"imlawful  because  there  has  been  no 
threshold  finding — and  none  can  be 
made — that  a  significant  risk  justifies 
the  rule."  AAR  Petition  at  29.  Further, 
AAR  contends  that  FRA  has  authcHity  to 
issue  only  those  rules  that  are 
"necessary"  to  railroad  safety,  i.e., 
necessary  to  require  a  finding  that  a 
significant  risk  to  safe  operations  exists. 
Id.  AAR  claims  that  FRA  has  not  made 


any  threshold  finding  that  a  significant 
ri^  exists.  AAR  Petition  at  30-31.  AAR 
spedficelly  cites  the  following  FRA 
findings  and  statements  to  support  this 
conclusion:  »  ••  •  -  '^■ 

(1)  The  industry  is  already  "performing  at 
high  safety  levels"  (60  Fed.  Reg.  59637)  and 
the  rule  has  "minimal  safety  imphcations" 
(61  Fed  Reg.  23441). 

(2)  The  last  fiour  years  (1992-95)  have  been 
the  safiBst  in  railroad  history.  [No  citation  is 
offered  by  AAR). 

(3)  The  1989  GAO  report  to  which  FRA's 
rule  responds  is  based  on  accident  data  tliat 
is  almost  a  decade  old  and  "most  of  the 
missing  accident  reports  (found  by  GAO] 
were  "fender-benders'  and  *  •  *  the 
unreported  injuries  were  minor."  (59  Fed. 
Reg.  42881).  The  report  did  not  involve 
"major  occurrences,  either  in  terms  of 
injuries  or  accidents."  (Tr.  January  30, 1905 
at  77-78.) 

(4)  Even  though  the  GAO  criticisms  were 
not  significant,  FRA  did  act  to  improve 
reporting  [by  issuing  the  proposed  rule  (59 
FR  42881)1.  *  •• 

(5)  FRA  reported  in  1994  that,  based  on  its 
own  review  of  all  major  railroads  and  a 
sampling  of  smaller  roads,  railroads  "have 
generally  improved  their  internal  control 
procedures  and  their  accident/ incident 
reporting."  (59  Fed.  Reg.  42882). 

(6)  The  result  is  a  reporting  system  already 
in  place  with  an  "accurate  data  base"  [Tr. 
January  30, 1995  at  78]  that  produces  re(>orts 
that  "&irly  reflect  the  true  pattern  of  accident 
causation"  [Statement  of  FRA  Administrator 
before  the  Subcommittee  on  Surface 
Transportation  of  the  Senate  Committee  on 
Commerce,  Science,  and  Transportation,  June 
14, 1994  at  4). 

(7)  GAO  rectnnmended  that  railroads  have 
internal  control  procedures  for  reporting.  [Iln 
1994,  •   *   •  FRA  (stated  that  it]  found  that 
all  Class  I's  and  95  percent  of  other  railroads 
utilize  an  internal  control  plan  (FRA  1994 
Regulatory  Impact  Analysis  at  10). 

AAR  Petition  at  31-32. 

Finally.  AAR  states  that  FRA  never 
acknowledged  the  railroads' 
recommendation  that  the  final  rule 
include  language  that  an  employee's 
foilure  to  provide  employers  sufficient 
access  to  medical  information,  that  is 
reasonably  necessary  for  the  railroads  to 
make  reportabiUty  decisions,  be  made  a 
defense  to  the  assessment  of  a  civil 
penalty  for  failing  to  report  the  injury  or 
ilhiess.  AAR  Petition  at  16-17. 

FRA  Response 

FRA  has  discussed  many  of  the 
foregoing  criticisms  earlier  in  this 
preamble.  FRA  offers  and  reiterates  that 
the  1989  GAO  report  specifically  foimd 
problems  with  the  quality  of  railroads' 
accident/incident  and  injury/illness 
reports  and  with  the  fact  that  many 
accidents  and  injuries  were  not  being 
reported  to  FRA.  FRA  investigations 
since  that  time  have  disclosed 
additional  problems  on  individual 


railroads,  and  racurmice  of  those 
problems  should  be  expected  absent 
effective  coimtermeasures.  FRA  needs 
the  best  available  safety  data  so  that  it 
can  integrate  accident  and  injury  data  to 
target  problem  areas  and  locations. 
Moreover,  railroads  may  utilize  these 
same  safety  data  to  better  define  where 
its  resources,  both  monetary  and 
personnel,  should  be  distributed. 

The  limitation  on  FRA's  power  to 
issue  rules  is  foimd  in  its  general 
rulemaking  authority  at  49  U.S.C. 
20103.  This  section  limits  FRA  to  issue 
rules  that  are  "necessary,"  considering 
relevant  safety  information.  Complete 
and  accurate  safety  data  are  necessary 
for  effective  safety  regulations.  That  is 
so  obvious,  that  it  is  puzzling  why 
anyone  woxild  question  it.  Executive 
Order  12866  provided  that  costs  and 
benefits  of  a  rule  shall  be  understood  to 
include  both  quantifiable  costs  and 

auahtative  measures  of  costs  that  are 
ifficult  to  quantify,  but  nevertheless 
essential  to  consider.  FRA's  rule 
maximizes  net  benefits  and  imposes  the 
least  burden  on  the  industry. 

It  has  always  been  FRA's  policy  to 
forgo  assessing  a  civil  penalty  in 
instances  where  an  employee  fails  to 
cooperate  with  railroad  management  to 
provide  requested  medical 
documentation  to  assist  the  railroad  in 
rendering  its  decision  on  the 
reportabiUty  of  the  injury  or  illness. 
This  policy  is  also  elucidated  in  the 
FRA  Guide  for  Preparing  Accidents/ 
Incidents  Reports. 

11.  Data  Elements  on  FRA  Accident/ 
Incident  Forms 

UP's  petition  highlighted  two  issues 
of  particular  concern.  First,  UP  sees  no 
reason  behind  the  "narrative"  block  of 
information,  block  "5a"  on  the 
"Railroad  Injury  and  Illness  Summary 
(Continuation  Sheet)"  (Form  FRA  F 
6180.55a).  UP  claims  that  "FRA  will  not 
be  able  to  perform  any  analysis  using 
the  narrative  information,  and  neither 
will  the  carriers.  The  requirement 
merely  requires  unnecessary  manual 
intervention  in  the  reporting  process    f 
and  reams  of  additional  paper."  UP 
Petition  at  8. 

UP  also  sees  no  reason  for  the  special 
study  blocks  (SSBs),  two  entries  on 
block  "49"  on  the  "Rail  Equipment 
Accident/  Incident  Report"  (Form  FRA 
F  6180.54).  UP  fails  "to  see  how  any 
meaningful  data  can  be  reported  on  only 
two  lines.  Moreover,  even  if  usable  data 
would  be  drawn  fi-om  the  block,  it 
would  not  be  of  assistance  for  cturent 
safety  issues."  Id.  UP  asserts  that 
instead  of  the  SSBs,  FRA  should  request 
special  study  data  "from  individual 
railroads  outside  of  the  formal  accident/ 
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incident  reporting  system,  as  FRA  does 
today."  Id. 

ASLRA's  petition  has  attached  to  it 
Exhibit  A,  which  contains  a  short 
statement  from  Mr.  Dean  McAllister, 
Director  of  Safety  and  Quality  with  Rail 
Management  &  Consulting  Corporation. 
Most  of  Mr.  McAllister's  issues  have 
already  been  addressed  in  this 
preamble.  However,  he  recommends 
that  the  "Highway-Rail  Gradp  Crossing 
Accident/Incident  Report"  (Form  FRA  F 
6180.57)  should  provide  space  for  a 
sketch  of  the  crossing.  "Unless  a  sketch 
area  is  provided,  it  will  be  necessary  for 
us  to  fill  out  two  forms  as  this 
information  is  required  by  ourselves  and 
insurance  imderwriters."  McAllister  at 
2. 

FRA  Response 

In  response  to  UP,  the  block  for  a 
narrative  on  the  "Rail  Equipment 
Accident/Incident  Report"  (Form  FRA  F 
6180.54)  has  been  on  this  form  since 
1975.  The  information  in  the 
"narrative"  block  is  keyed  in  and 
becomes  part  of  FRA's  data  base.  The 
narrative  is  printed,  and  FRA  conducts 
"key  word"  searches  on  the  narrative  to 
select  records  for  subsequent  analysis. 
For  example,  a  key  word  search  could 
be  "diesel  fuel."  It  should  also  be  noted 
that  the  new  narrative  block  on 
"Railroad  Injury  and  Illness  Siunmary 
(Continuation  Sheet)"  (Form  FRA  F 
6180.55a)  and  on  the  "Highway-Rail 
Grade  Crossing  Accident/Incident 
Report"  (Form  FRA  F  6180.57)  are 
required  to  be  completed  only  v^en  the 
codes  on  the  forms  do  not  adequately 
describe  the  injiuy  or  accident, 
respectively.  61  FR  30948,30952  (June 
18, 1996).  The  information  on  the 
narratives  should  not  be  summary,  but 
should  contain  specific  detail  on  the 
accident  or  injiuy  so  as  to  provide  FRA 
and  railroads  using  these  fields  better 
information. 

The  SSBs  on  the  "Rail  Equipment 
Accident/Incident  Report"  (Form  FRA  F 
6180.54)  and  on  the  "Highway-Rail 
Grade  Crossing  Accident/Incident 
Report"  (Form  FRA  F  6180.57)  will 
provide  FRA  with  valuable  infcumation. 
To  this  end,  FRA  has  redesigned  its  data 
bases  such  that  all  the  new  information 
requests  are  found  at  the  end  or  bottom 
of  the  existing  records,  so  as  to 
minimize  the  reprogramming  of  existing 
programs.  Railroads  that  use  computers 
already  have  to  redesign  their  data  bases 
to  accommodate  the  new  data  el«nents. 
Further,  railroads  may  want  to  collect 
injury  and  accident  information 
utilizing  the  SSBs.  The  40  characters  of 
data  also  could  be  in  a  series  of  codes. 
This  much  is  certain:  it  is  easier  to 
include  the  SSBs  now,  when  the  data 


bases  have  to  be  redesigned,  than  in  the 
future,  as  a  separate  item. 

As  to  Mr.  McAllister's  request  to 
include  a  sketch  on  the  "Highway-Rail 
Grade  Crossing  Accident/Incident 
Report"  (Form  FRA  F  6180.57),  he 
asserts  that  inclusion  of  a  sketch  would 
reduce  the  number  of  forms  he  is 
obligated  to  complete  for  insurance  ^ 
underwriters.  First,  this  request  was 
never  made  during  the  proposal  stage  of 
the  rulemaking,  although  this  form  and 
others  were  discussed  in  detail  in  the 
NPRM  and  public  hearings.  Second, 
storing  pictorial  data  on  a  computer 
would  be  very  expensive  and  would 
prohibit  individuals  without  advanced 
software  bom  retrieving  the 
information.  Finally,  expanding  the 
current  form  would  be  a  major  expense 
to  railroads  both  in  terms  of  paperwork 
burden  and  in  retraining  of  persoimel, 
both  of  which  Mr.  McAllister 
complained  about  in  his  statement. 

B.  Technical  Amendments 

Section  225.19(c)  is  amended  to 
reflect  that  the  reporting  threshold  for 
calendar  year  1991-1996  is  $6,300  and 
for  calendar  year  1997  is  $6,500.  This 
revision  was  inadvertently  omitted  from 
the  final  rule  published  November  22, 
19963nd  is  necessary  to  provide  a 
proper  cross-reference  for  the  definition 
of  "Train  accident"  in  FRA's  alcohol 
and  drug  regulations  (49  CFR  219.5).  61 
FR  60632, 60634.  In  addition,  the 
definition  of  "Reporting  threshold"  in 
49  CFR  219.5  is  revised  to  reflect  that 
the  primary  source  of  the  reporting 
threshold  is  §  225.19(e),  rather  than 
§  225.19(c).  61  FR  60634  (Nov,  29. 
1996). 

Further,  p^graph  (4)  of  the 
definition  of  "Accident/  incident"  is 
corrected  by  removing  the  words  "of  a 
railroad  employee"  fr^om  the  phrase 
"Occupational  illness  of  a  railroad 
employee."  49  CFR  225.5.  This  change 
eliminates  an  inadvertent  inconsistency 
between  that  paragraph  and  the 
definition  of  "Occupational  illness"  in 
the  same  section,  which  includes  "any 
person  who  falls  imder  the  definition 
for  the  classifications  of  Woricef  on 
Ehity — Employee,  Worker  on  Duty — 
Contractor,  and  Worker  on  Duty — 
Volunteer  *  *  *,"  Finally,  a  pronoun 
reference  in  §  225.27(a)  is  corrected. 

C  Regulatory  Impact 

Executive  Order  12866  and  DOT 
Regulatory  Policies  and  Procedures 

The  amendments  to  the  final  rule 
have  been  evaluated  in  accordance  with 
existing  regulatory  poUcies  and 
procedures  and  are  considered  to  be  a 
nonsignificant  regulatory  action  imder 


DOT  policies  and  procedures  (44  FR  ' 
11034;  Feb.  26, 1979).  The  amendments 
to  the  final  rule  also  have  been  reviewed 
imder  Executive  Order  12866  and  are 
also  considered  "nonsignificant"  under 
that  Order. 

The  amendments  to  the  final  rule  will 
decrease  sane  of  the  impacts  from  that 
in  the  final  rules  published  on  )ime  18, 
November  22,  and  November  29, 1996. 
61  FR  30940,  61  FR  59368,  61  FR  60632. 
respectively.  This  is  especially  true  for 
the  paperwoii:  related  burdens  on  some 
small  entities.  In  addition.  FRA's 
decision  to  produce  its  own  personal 
computer  (PC)-based  software  and 
provide  it  free  of  charge  to  any  railroad 
will  effectively  increase  the  quantity  of 
accident/incident  reporting  that  will  be 
performed  through  electronic  means. 
Thus,  the  savings,  that  FRA  expects  to 
receive  from  a  decrease  in  its  dataentry 
costs,  are  also  expected  to  increase 
above  the  original  estimates  that  FHA 
provided  in  its  Regulatory  Impact 
Analysis  for  the  final  rule  published  on 
June  18, 1996. 

Regulatory  Flexibility  Act 

The  Regulatory  Flexibility  Act  of  1980 
(5  U.S.C  601  et  seq.)  requires  a  review' 
of  rules  to  assess  their  impact  on  small 
entities,  imless  the  Secretary  certifies 
that  the  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities. 

The  amendments  to  Part  225  in  this 
document  will  effectively  reduce  the 
impact  on  some  small  entities.  Railroads 
that  operate  off  the  general  railroad 
system  of  transportation  have  been 
excepted  from  some  requirements. 
Thus,  the  economic  impact  on  tourist  or 
excursion  railroads  that  do  not  operate 
on  the  general  system  is  reduced  from 
that  expected  from  the  final  rules 
published  on  June  18,  November  22. 
and  November  29. 1996.  61  FR  30940, 
61  FR  59368, 61  FR  60632.  respectively. 
In  addition,  railroads  that  operate  on  the 
general  system  that  have  15  or  fewer 
employees  covered  by  the  hours  of 
service  law,  have  also  been  excepted 
from  some  requirements.  This  will 
reduce  the  expected  burden  on  a  large 
niunber  of  small  entities. 

FRA  has  concluded  that  the 
amendments  to  the  final  rule  will 
decrease  the  economic  impact  bam  that 
estimated  in  the  final  rules  pubUshed  on 
Jime  18,  November  22,  and  November 
29. 1996.  61  FR  30940,  61  FR  59368,  61 
FR  60632,  respectively.  Therefore,  the 
amendments  to  the  final  rule  in  this 
document  will  have  a  positive  econofhic 
impact  on  these  small  entities  sinoe  the 
final  rule,  as  amended  in  this  docimient, 
efiisctively  excepts  a  large  number  of 
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small  entities  from  some  paperwoik 
requirements. 

Paperwoik  Reduction  Act 

The  information  collection 
requirements  contained  in  the  June  18, 
1996  final  rule,  entitled  Railroad      ^  ^' 
Acddent  Reporting  (61  FR  30940).  weie 
approved  by  the  Office  of  Management 
and  Budget  (OMB)  under  the  Paperwork 
Reduction  Act  of  1995  (Pub.  L.  104-13) 
under  ccmtrol  number  2130-0500  and 
are  enforceable  as  approved.  The 
approval  will  expire  on  August  31, 
1999.  Foiu'  of  the  several  rules  to  amend 
49  CFR  Part  225  published  together  in 
this  issue  of  the  Federal  Regiiter. 
contain  amendments  to  the  approved 
infcxmation  collections,  while  one  adds 
a  new  information  collection 
requirement.  These  revisions  are  subject 
to  review  by  OMB  under  the  Paperwork 
Reduction  Act  of  1995. 

Section  3506(c)(2)(A)  of  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3506(c)(2)(A))  requires  Federal 
agencies  to  provide  a  60-day  notice  in 
the  Federal  Register  concerning  each 
collection  of  information.  To  comply 
with  this  requiiranent.  FRA  is 
contemporaneously  publishing  a  notice 
in  the  Federal  Register.  A  description  of 
the  information  collection  requirements 
is  shown  in  this  notice  along  with  an 
estimate  of  the  anniial  reporting  and 
recordkeeping  biuden.  Should  any 
respondents  have  comments  on  these 
informatioD  collection  requirements, 
they  should  respond  to  the  addresses 
located  in  that  notice. 

FRA  is  not  authorized  to  impose  a 
penalty  on  persons  for  violating 
information  collection  requirements 
which  do  not  display  a  current  OMB 
control  number,  if  required.  FRA 
intends  to  obtain  current  OMB  control 
numbers  for  any  new  or  revised 
information  coUection  requirements 
resulting  from  this  rulemaking  action. 
Once  OMB  approval  is  received,  the 
OMB  control  number  will  be  annoimced 
by  separate  notice  in  the  Federal 
Register. 

Envimnmental  Impmct 

The  amendments  will  not  have  any 
identifiable  environmental  impact 

Federalism  Implications 

The  amendments  to  the  final  rule  will 
not  have  a  substantial  efiiect  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
\evefs  of  government.  Thus,  in 
accordance  with  Executive  Order  12612, 
preparation  of  a  Federalism  Assessment 
is  not  warranted. 


^%^- 


Lief  of  Subjects 
49  CFR  Part  219 

Alcohol  abuse.  Drug  abuse.  Railroad 
safsty.  ., 

49  CFR  Part  225 

Railroad  safaty,  Reporting  and      ^th 
recordkeeping  requirements.  ->■„ 

The  Final  Role  '■ 

In  consideration  of  the  foregoing,  FRA 
amends  Parts  219  and  225,  Title  49. 
Code  of  Federal  Regulations  to  read  as 
foUoMTs:  .  .    - 

PART  219-{AMENOED] 

1.  The  authority  citation  for  Part  219 
continues  to  read  as  foUows: 

AodMiity:  49  U.S.C  20103,  20107,  20111, 
20112,  20113,  20140.  21301,  21304:  and  49 
CFR  1.4g(m). 

2.  In  S  219.5,  the  definition  of 
Reporting  threshold  is  amended  by 
removing  "§  225.19(c)"  in  the  first 
sentence  and  by  adding,  in  its  place. 
"S  225.19(e)". 

PART  225— (AMENDEDI 

1.  The  authority  citation  for  Part  225 
continues  to  read  as  foUows: 

Aothority:  49  U.S.C  20103,  20107,  20901, 
20902.  21302. 21311;  49  U.&g.  103: 49  CFR 
1.49  (c).  (g).  and  (m). 

2.  Section  225.3  is  amended  by 
redesignating  the  introductory  text  as 
paragraph  (a)  introductory  text  and 
revising  it  to  read  as  set  forth  below:  by 
redesignating  paragraphs  (a),  (b),  and  (c) 
introductory  text  as  paragraphs  (a)  (1). 
(2).  and  (3).  re^>ectively;  by 
redesignating  paragraphs  (c)  (1).  (2),  (3), 
and  (4)  as  paragraphs  (a)(3)  (i),  (ii),  (iii), 
nad  (iv),  respectively;  and  by  adding 
new  paragraphs  (b),  (c).  and  (d)  to  read 
as  follows: 

f  22S^    AppHcabUlty.    '        "  ^"^ 

(a)  Except  as  provided  in  paragraphs 
(b),  (c),  and  (d),  this  part  applies  to  all 
railroads  except — 

•        •        •        •        •  _    -   • 

(b)  The  Internal  Control  Plan 
requirements  in  §  225.33(a)(3)  through 
(10)  do  not  apply  to — 

(1)  Railroads  tnat  operate  or  own  track 
on  the  general  railroad  system  of 
transportation  that  have  15  or  fewer 
employees  covered  by  the  hoiu^  of 
service  law  (49  U.S.C.  21101-21107) 
and 

(2)  Railroads  that  operate  or  own  track 
exclusively  off  the  general  system. 

(c)  The  recordkeeping  requirements 
regarding  accoimtable  in  jiuies  and 
illnesses  and  accountable  rail 
equipment  accidents/incidents  found  in 
§  225.25(a)  through  (g)  do  not  apply  to— 


(1)  Railroads  that  operate  or  own  tradi 
on  the  general  railroad  system  of 
transportation  that  have  15  or  fewer 
employees  covered  by  the  houra  of 
service  law  (49  U.S.C  21101-21107) 
and 

(2)  Railroads  that  operate  or  own  track 
exclusively  off  the  general  system. 

(d)  All  requirements  in  this  part  to 
record  or  report  an  injury  or  ilhiess 
incurred  by  any  classification  of  person 
that  results  from  a  non-train  incident  do 
not  apply  to  railroads  that  operate  or 
own  trade  exclusively  off  the  general 
railroad  system  of  transportation,  unless 
the  non-train  incident  involves  in- 
service  on-track  eqiiipment. 

3.  Section  225.5  is  amended  by 
revising  paragraph  (4)  in  the  definition 
of  Accident/incident,  by  revising  the 
definition  of  Establishment,  and  by 
adding  one  sentence  to  the  end  of  the 
definition  of  Qualified  health  care 
professional  to  read  as  follows: 

f  22S.5    DannMorM. 

•  •        •        •        • 

Accident/incident  means: 

(4)  Occupational  illness. 

Establishment  m.eaDa  a  single  physical 
location  where  workers  report  to  work, 
where  railroad  business  is  conducted,  or 
where  services  or  operations  are 
performed.  Examples  are:  a  division 
office,  general  office,  repair  or 
maintenance  facility,  major  switching 
yard  or  terminal.  For  employees  who  are 
engaged  in  dispersed  operations,  such 
as  signal  or  track  maintenance  workera. 
an  "establishment"  is  typically  a 
location  where  work  assignments  are 
initially  made  and  oversight 
responsibility  exists,  e.g.,  the 
establishment  where  the  signal 
supervisor  or  roadmaster  is  located. 

•  *        •        •        • 

Qaahfied  health  care  professional 

•  *  *  In  addition  to  licensed 
physicians,  the  term  "qualified  health 
care  professional"  includes  memben  of 
other  occupations  associated  with 
patient  care  and  treatment  such  as 
chiropractors,  podiatrists,  physician's 
assistants,  psychologists,  and  dentists. 


1289.19    [Amandad] 

4.  Section  225.19(c)  is  amended  by 
adding  after  the  phrase  "that  result  in 
damages  greater  than  the  current 
reporting  threshold"  the  following: 
"(ie-.  $6,300  for  calendar  years  1991 
throtigh  1996  and  $6,500  for  calendar 
year  1997)". 

5.  The  introductory  text  of  §  225.25(h) 
is  amended  by  removing  the  firat  and 
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second  sentences  and  adding,  in  their 
place,  the  following: 

I22S.2S    nsciQidfc—plnii. 

(h)  Except  as  provided  in    ^ 
{>aragraph(h)(15)  of  this  section,  a  listing 
of  all  injiiries  and  occupational  illnesses 
reported  to  FRA  as  having  occiured  at 
an  establishment  shall  be  posted  in  a 
conspicuous  location  at  that 
establishment,  within  30  days  after  the 
expiration  of  the  month  during  which 
the  injuries  and  illnesses  occiured,  if 
the  estabUshment  has  been  in  continual 
operation  for  a  minimum  of  90  calendar 
days.  If  the  establishment  has  not  been 
in  continual  operation  for  a  minimum  of 
90  calendar  days,  the  listing  of  all 
injuries  and  occupational  illnesses 
reported  to  FRA  as  having  occurred  at 
the  establishment  shall  be  posted, 
within  30  days  after  the  expiration  of 
the  month  during  which  the  injuries 
and  illnesses  occurred,  in  a  conspicuous 
location  at  the  next  higher 
organizational  level  establishment,  such 
as  one  of  the  following:  an  operating 
division  headquarters;  a  major 
classification  yard  or  terminal 
headquarters;  a  major  equipment 
maintenance  or  repair  installation,  e.g., 
a  locomotive  or  rail  car  repair  or 
construction  faciUty;  a  railroad  signal 
and  maintenance-of-way  division 
headquarters;  or  a  central  location 
where  track  or  signal  maintenance 
employees  are  assigned  as  a 
headquarters  or  receive  work 
assignments.  These  examples  include 
facilities  that  are  generally  major 
facilities  of  a  permanent  nature  where 
the  railroad  generally  posts  or 
disseminates  company  informational 
notices  and  policies,  e.g.,  the  policy 
statement  in  the  internal  control  plan 
required  by  §  225.33  concerning 
harassment  and  intimidation.  At  a 
minimum,  "establishment"  posting  is 
required  and  shall  include  locations 
where  a  railroad  reasonably  expects  its 
employees  to  report  during  a  12-month 
period  and  to  have  the  opportunity  to 
'observe  the  posted  list  containing  any 
reportable  injuries  or  illnesses  they  have 
suffered  during  the  appUcable  period. 


6.  The  introductory  text  of  §  225.25(h) 
is  further  amended  by  removing  the  last 
sentence  and  adding,  in  its  place,  the 
following: 

1225.25    Recordkeeping. 


in  paragraphs(h)(l)  through  (14)  of  this 
section. 

•       •       •       •       • 

7.  In  §  225.25;  paragraph8(h)(12)  and 
(13)  are  revised  and  new 
paragraph(h)(lS)  is  added  to  read  as 
follows: 

f  225.25    Recordkeeping. 


(h)*  •  * 

(12)  Preparer's  name,  title,  telephone 
number  with  area  code,  and  signature 
(or,  in  lieu  of  signing  each 
establishment's-list  of  reportable 
injuries  and  illnesses,  the  railroad's 
preparer  of  this  monthly  list  may  sign  a 
cover  sheet  or  memorandum  wUch 
contains  a  Ust  of  each  railroad 
establishment  for  which  a  monthly  list 
of  reportable  injiuies  and  illnesses  has 
been  prepared.  This  cover  memorandum 
shall  be  signed  by  the  preparer  and  shall 
have  attached  to  it  a  duplicate  copy  of 
each  establishment's  list  of  monthly 
reportable  injiuies  and  illnesses.  The 
preparer  of  the  monthly  lists  of 
reportable  injuries  and  illnesses  shall 
mail  or  send  by  facsimile  each 
establishment's  Ust  to  the  establishment 
in  the  time  frame  prescribed  in 
paragraph  (h)  of  this  section.];  and 

(13)  Date  the  record  was  completed. 

•        •        •        *        * 

(IS)  The  railroad  is  permitted  not  to 
post  information  on  an  injury  or  illness 
only  if  the  employee  who  incurred  the 
injury  or  illness  makes  a  request  in 
writing  to  the  railroad's  reporting  officer 
that  his  or  her  particular  injury  or 
illness  not  be  posted. 

{225.27    [Amandedl 

8.  The  second  sentence  of  §  225.27(a) 
is  amended  by  removing  the  words 
"they  relate"  and  adding,  in  their  place, 
"it  relates". 

1225.33    [Anwndwq 

9.  The  third  sentence  of  the 
introductory  text  of  §  225.33(a)  is 
amended  by  removing  the  word  "ten". 

Issued  in  Washington,  D.C,  on  December 
16, 1996. 

Joleiie  M.  Molitoris, 
Federal  Railroad  Administrator. 
[PR  Doc.  96-32420  Filed  12-20-96;  8:45  am] 
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th)  •  *  •  The  listing  shall  contain,  at 
a  minimum,  the  information  specified 


Nattonel  Htghway  Tivlllc  Sefe^ 
Adrolnlatyitfow 

49  CFR  Part  531 

[DockM  No.  M-OST;  Novo*  q 

Paseenger  Automobile  Average  Fuel 
Economy  Standarde;  Rnal  Dedeion  to 
Grant  Emmption 

agency:  National  Highway  Traffic 
Safety  Administration  (NHTSA).  DOT. 
ACTION:  Final  deosicm. 

summary:  This  final  decision  responds 
to  a  joint  petition  filed  by  Vector 
Aeromotive  Corporation  (Vector)  and 
Automobili  Lamborghini  S.p.A. 
(Lamborghini)  requesting  that  each 
company  be  exempted  from  the 
generally  appUcable  average  fuel 
economy  standard  of  27.5  miles  per 
gallon  (mpg)  for  model  years  (MYs) 

1995  through  1997,  and  that  lower 
alternative  standards  be  estabUshed.  In 
this  document.  NHTSA  is  establishing 
alternative  standards  of  12.8  mpg  for 
MY  1995, 12.6  mpg  for  MY  1996,  and 
12.5  mpg  for  MY  1997,  for  Lamborghini 
and  Vector. 

DATES:  Effective  date:  February  6, 1997. 
Applicability  dates:  This  exemption  and 
the  alternative  standards  apply  to 
Lamborghini  and  Vector  for  MYs  1995, 

1996  and  1997. 

Petitions  for  reconsideration:  Petiticms 
for  reconsideration  must  be  received  no 
later  than  February  6, 1997. 
ADDRESSES:  Petitions  for  reconsideration 
of  this  rule  should  refer  to  the  docket 
number  and  notice  number  cited  in  the 
heading  of  this  notice  and  must  be 
submitted  to:  Administrator,  National 
Highway  Traffic  Safety  Administration, 
400  Seventh  Street,  SW,  Washington  DC 
20590. 

FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Henrietta  Spinner,  Office  of  Planning 
and  Consumer  Programs,  NHTSA,  400 
Seventh  Street,  SW,  Washington  DC 
20590.  Ms.  Spiimer's  telephone  number 
is:  (202)  366-4802. 

SUPPLEMENTARY  INFORMATION: 

Background 

NHTSA  is  exempting  Lamborghini 
and  Vector  from  the  generally 
appUcable  average  fuel  economy 
standard  for  1995, 1996  and  1997  model 
year  passenger  automobiles  and 
estabUshing  alternative  standards 
appUcable  to  Lamborghini  and  Vector 
for  each  of  these  model  years.  This 
exemption  is  issued  imder  the  authority 
of  section  32902(d)  of  Qiapter  329  of 
Title  49  of  the  United  States  Code 
(formerly  section  502(c)  of  the  Motor 
Vehicle  Information  and  Cost  Savings 
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Act)(49  U.S.C  32902(d)).  Secticm 
32902(d)  DTOvides  that  NHTSA  may 
exempt  a  low  volume  manuiacturer  of 
passenger  automobiles  from  the 
generally  applicable  avmage  fuel 
economy  standards  for  passenger 
automobiles  if  the  agency  concludes 
that  those  standards  are  more  stringent 
than  the  maximum  feasible  average  fuel 
economy  for  that  manu&cturer  and 
establishes  an  alternative  standard  for 
that  manufacturer  at  its  maximtim 
feasible  level.  Under  the  Act,  a  low 
volume  manufactiirer  is  one  that 
manufactured  (worldwide)  fewer  than 
10,000  passenger  automobiles  in  the 
second  model  year  before  the  model 
year  for  which  the  exemption  is  sought 
(the  afEacted  model  year)  and  that  will 
manu&ctiire  fewer  than  10,000 
passMiger  automobiles  in  the  affected 
model  year.  In  determining  maximum 
feasible  average  fuel  economy,  the 
agency  is  required  by  section  32902(f)  of 
the  Act  to  consider. 

(1)  Technological  feasibility; 

(2)  Economic  practicability; 

(3)  The  effect  of  othw  Federal  motor 
vehicle  standards  on  fuel  economy;  and 

(4)  The  need  of  the  Nation  to  conserve 
energy. 

Propoeed  Decision  and  Public  Coounent 

This  final  decision  was  preceded  by  a 
proposal  announcing  the  agency's 
tentative  conclusion  that  Lamborghini 
and  Vector  should  be  exempted  from 
the  genoally  applicable  MY  1995, 1996 
and  1997  pass«iger  automobile  average 
fuel  economy  standard  of  27.5  mpg.  and 
that  an  alternative  standard  of  12.8  mpg 
for  MY  1995. 12.6  mpg  for  MY  1996, 
and  12.5  mpg  for  MY  1997  be 
established  for  Lamborghini  and  Vector 
(61  FR  39429;  July  29, 1996).  The 
agency  did  not  receive  any  comments  in 
response  to  the  proposed  decision. 

NHTSA  Final  Detenninadon 

Therefore,  the  agency  is  adopting  the 
tentative  conclusions  set  forth  in  the 
proposed  decision  as  its  final 
conclusions,  for  the  reasons  set  forth  in 
the  proposed  decision.  Based  on  the 
conclusions  that  the  maximum  feasible 
average  fuel  economy  level  for 
Lamborghini  and  Vector  is  12.8  mpg  for 
MY  1995, 12.6  mpg  for  MY  1996.  and 
12.5  mpg  for  MY  1997,  that  other 
Federal  motor  vehicle  standards  will  not 
affect  achievable  fuel  economy  beyond 
the  extent  considered  in  the  proposed 
decision,  and  that  the  national  effort  to 
conserve  energy  will  not  be  affected  by 
granting  this  exemption,  NHTSA  hereby 
exempts  Lamborghini  and  Vector  from 
the  generally  applicable  passenger 
automobile  average  fuel  economy 
standard  for  the  1995, 1996  and  1997 


model  jrear  and  establishes  an 
altwnative  standard  of  12.8  mpg  far  MY 
1995, 12.6  mpg  for  MY  1996,  and  12.5 
mpg  for  MY  1997  for  Laipborghini  and 
Vector. 

Regulalory  Impacts 

NHTSA  has  analyzed  this  decision, 
and  determined  that  neither  Executive 
Order  12866  nor  the  Department  of 
TranspcMTtation's  regulatory  policies  and 
procedures  apply,  because  this  decision 
is  not  a  "rule."  which  term  is  defined 
as  "an  agency  statement  of  general 
applicability  and  future  effect."  This 
exemption  is  not  generally  applicable, 
since  it  applies  only  to  Lttnborghini  and 
Vector.  If  the  Departmental  policies  uid 
procedures  were  applicable,  the  agency 
would  have  determined  that  this  action 
is  not  "significant."  The  principal 
impact  of  this  exemption  is  that 
Lambor^iini  and  Vector  will  not  be 
required  to  pay  civil  penalties  if  they 
achieve  a  CAFE  level  equivalent  to  the 
alternative  standard  established  in  this 
notice.  Since  this  decision  sets  an 
ahemative  standard  at  the  level 
determined  to  be  Lamborghini  and 
Vector's  maximum  feasible  average  fuel 
economy,  no  fuel  would  be  saved  by 
establishing  a  higher  ahemative 
standard,  "nie  impacts  for  the  public  at 
large  will  be  minimal. 

The  agency  has  also  considered  the 
enviroimiental  implications  of  this 
decision  in  accordance  with  the 
National  Environmental  Policy  Act  and 
determined  that  this  decision  will  not 
significantly  affect  the  human 
environment.  Regardless  of  the  fuel 
economy  of  a  vehicle,  it  must  pass  the 
emissions  standards  which  limit  the 
amount  of  emissions  per  mile  traveled. 
Thus,  the  quality  of  the  air  is  not 
affected  by  this  exemption  and 
alternative  standard.  Further,  since 
Lamborghini  and  Vector's  1995,  1996 
and  1997  model  year  automobiles 
cannot  achieve  better  fuel  economy  than 
12.8  mpg  for  MY  1995, 12.6  mpg  for  MY 
1996,  and  12.5  mpg  for  MY  1997, 
granting  this  exemption  will  not  affect 
the  amount  of  gasoline  consumed. 

Since  the  Regulatory  Flexibility  Act 
may  apply  to  a  decision  exempting  a 
manufacturer  from  a  generally 
applicable  standard,  I  certify  that  this 
decision  will  not  have  a  significant 
economic  impact  pn  a  substantial 
number  of  small  entities.  This  decision 
does  not  impose  any  burdens  on 
Lamborghini  and  Vector.  It  relieves  the 
company  from  having  to  pay  dvil 
penalties  for  noncompliance  with  the 
generally  applicable  standard  for  MY. 
1995, 1996  and  1997.  Since  the  price  of 
1995. 1996  and  1997  Lamborghini  and 
Vector  automobiles  will  not  be  affected 


by  this  decisicm,  the  purchasers  will  not 
be  affected. 

List  of  Snl^ects  in  49  CFR  Part  531 

Energy  conservation,  Gasoline, 
Imports,  Motor  vehicles. 

In  consideration  of  the  foregoing,  49 
CFR  Part  531  is  amended  as  follows: 

PART  531— (AMENOEPl 

1.  The  authOTity  citation  for  Part  531 
continues  to  read  as  foUovfs: 

Aotfaority:  49  U.S.C  32902;  Delegation  of 
authmity  at  49  CFR  1.50. 

2.  In  section  531.5,  the  introductory 
text  of  paragraph  (b)  is  republished  for 
the  convenience  of  the  reader  and  - 
paragraph  (b)(12)  is  added  to  read  as 
follows: 


|531,S   Fualaoonomy 


(b)  The  following  manufacturers  shall 
comply  with  the  standards  indicated 
below  for  the  specified  model  years: 

•        •     .  •        •        • 

(10)  Automobili  Lamborghini  S.pA./ 
Vector  Aeromotive  Corporation. 


Modalyew 

Aveiage 
hiel  econ- 
omy 
standard 
(miles  par 

galon) 

1995. 
1996  . 





12J 
124 

1997. 



123 

bsu«d  on:  December  18. 1996. 

L.  Robert  Shdton. 

Associate  Administrator  for  Safety 
Peifoimance  Standards. 

(FR  Doc.  96-32546  Filed  12-20-96;  8:45  am] 
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Federal  Transit  Administration 

49CFRPart659 
RiN  2132-AA57 

Rail  Rxed  GukJeviray  Systems;  State 
Safety  Oversight 

AGENCY:  Federal  Transit  Administration, 

DOT. 

ACTION:  Final  rule;  technical 

amendments. 

summary:  The  Federal  Transit 
Administration  (FTA)  is  making 
technical  amendments  to  the  State 
Safety  Oversight  rule  to  correct  minor 
errors.  This  rule  is  intended  to  clarify 
the  existing  rule. 
EFFECTIVE  DATE:  December  23, 1996. 
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FOR  FURTHER  INFORMATKM  CONTACT: 
Nancy  M.  Zaczek,  Attorney-Advisor  for 
Legislation  and  Rulemakings,  Office  of 
the  Chief  Counsel,  FTA,  400  7th  Street 
S.W.,  Washington,  D.C.  20590. 
(202)36&-401 1 .  Information  may  also  be 
obtained  from  Roy  Field  of  the  Office  of 
Safety  and  Security  (202)  36&-2896. 
Electronic  access  to  this  and  other  rules 
may  be  obtained  through  FTA's  Transit 
Safety  and  Security  Bulletin  Board  at  1- 
800-231-2061  or  through  the  FTA 
World  Wide  Web  home  page  at  http:// 
www.fla.bt.gov;  both  services  are 
available  seven  days  a  week. 
8UPPI.EIIENTARY  MFORMATION:  FTA  is 
making  the  following  technical 
amendments  to  its  State  Safisty 
Oversight  rule. 

L  System  Safisty  Program  Plans 

Section  659.33(a)  is  amended  by 
adding  a  dash  after  the  word  "must." 
moving  the  phrase  "require  the  transit 
agency  to"  to  paragraph  (a)(1),  and 
removing  the  dash  after  the  word  "to." 
Section  659.33(a)  now  reads  "[ejxcept  as 
provided  in  §  659.33(b),  the  pversi^t 
agency  must — (l)[r}equire  the  transit 
agency  to  implement,  beginning  on 
January  1, 1997,  a  system  safety  program 
plan  conforming  to  the  oversi^t 
agency's  system  safety  program 
standard;  and  [2]  [ajpprove  in  writing 
before  January  1, 1997,  the  transit 
agency's  system  safety  program  plan." 

Section  659.33(b)  is  amended  oy 
adding  a  dash  after  the  word  "must" 
and  moving  the  phrase  "require  the 
transit  agency  to"  to  paragraph  (b)(1), 
and  removing  the  dash  after  the  word 
"to."  Section  659.33(b)  now  reads  "(tjhe 
oversight  agency  must — (1)  [r]equire  the 
transit  agency  to  Implement  beginning 
on  January  1, 1998,  the  seciuity  portions 
of  its  system  safety  program  plan;  and 
(2)  [alpprove  in  writing  before  January 
1, 1998,  the  security  portions  of  the 
transit  agency's  system  safety  program 
plan." 

n.  Annual  Audits 

Section  659.35(a)  states  that  "the 
oversight  agency  must  require  that  the 
transit  agency  submit,  annually,  a  copy 
of  the  annual  safety  audit  report 
prepared  by  the  transit  agency  as  a 
result  of  the  Internal  Safety  Audit 
Process  (APTA  [American  Public 
Transit  Association]  Guidelines, 
checkhst  number  9)  •  *  *."  FTA  has 
learned  through  pubhc  meetings  with 
State  and  transit  agency  officials  that 
there  is  much  confusion  concerning  this 
reqtiirement  Many  have  interpreted  this 
provision  to  mean  that  a  transit  agency 
must  conduct,  annually,  an  audit  that 
complies  with  checklist  #9,  which  is  a 
very  detailed  audit  that  generally  is  not 


conducted  annually.  This  interpretation 
is  incorrect.  In  this  section,  FTA  is 
requiring  the  oversight  agency  to  require 
the  transit  agency  to  audit  itself,  as 
check  list  #9  states,  on  an  on-going 
basis.  Of  course,  a  transit  agency  will 
not  conduct  a  complete  audit  every 
year,  but,  it  woidd  be  appropriate  to 
phase-in  a  complete  audit  during  the 
three-year  time-period  between  safety 
reviews.  This  section  requires  that 
reports  be  written  aimually  to  reflect  the 
kind  of  audit  the  transit  agency 
conducted  for  that  year;  those  reports, 
must  be  submitted  to  the  oversi^t 
agency.  In  short,  the  oversight  agency  in 
conjimction  with  the  transit  agency 
should  decide  on  the  areas  that  should 
be  audited  in  a  given  year  and  on  the 
content  of  the  audit  report.  In  making 
these  decisions,  however,  the  oversi^t 
and  transit  agencies  are  required  to  use 
the  American  Public  Transit 
Association's  checkUst  #  9  process. 

m.  Annual  Submissions 

In  this  section  FTA  has  changed  the 
date  the  annual  submissions  are  due 
from  the  oversight  agency  from  January 
1  of  each  year  to  March  15  of  each  year; 
this  gives  the  oversight  agency  time  to 
collect  data  and  it  corresponds  to  the 
date  that  MIS  (Management  Information 
Systems)  forms  are  due  from  recipients, 
including  States,  imder  FTA's  drug  and 
alcohol  mles. 

IV.  Regulatory  Analyses  and  Notices 

This  is  not  a  significant  rule  imder 
Executive  Order  12866  or  imder  the 
Department's  Regtilatory  Policies  and 
Procediu«s.  There  are  no  significant 
Federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment. 
The  Department  certifies  that  this  rule 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities;  this  rule  merely  corrects  minor 
errors  that  occurred  in  die  December  27, 
1995,  publication  and  is  unlikely  to 
significantly  increase  the  costs  for 
employers. 

List  of  Subjects  in  49  CFR  Part  659 

Ckant  programs — transportation. 
Incorporation  by  reference.  Reporting 
and  recordkeeping  requirements.  Safety, 
Security,  and  Transportation. 

For  the  reasons  set  forth  in  the 
preamble,  FTA  amends  title  49,  Code  of 
Federal  Regiilations,  part  659  as  follows: 

PART  659— RAIL  FIXED  QUIOEWAY 
SYSTEIHB;  STATE  SAFETY 
OVERSIQHT 

1.  Tlie  authority  for  part  659 
continues  to  read  as  follows: 

Audiority:  49  U.S.C  5330;  49  CFR  1.51. 


2.  §  659.33  (a)  and  (b)  are  revised  to 
read  as  follows: 

S669.33    Specimen  system  aataty  program 


(a)  Except  as  provided  in  $  659.33(b), 
the  oversight  agency  must — 

(1)  Require  the  transit  agency  to 
implement,  beginning  on  January  1. 

1997,  a  system  safety  program  plan 
conforming  to  the  oversight  agency's 
system  safety  program  standard;  and 

(2)  Approve  in  writing  before  January 

1. 1997,  the  transit  agency's  system 
safety  program  plan. 

(b)  Tne  oversight  agency  must — 

(1)  Require  the  transit  agency  to 
implement  beginning  on  January  1, 

1998,  the  security  portion  of  its  system 
safety  program  plan;  and 

(2)  Approve  in  writing  before  January 

1. 1998,  the  security  portions  of  the 
transit  agency's  system  safety  program 
plan. 


S66e.45(b)    [Amended] 

3.  In  §  659(b)  the  words  "March  15" 
are  substituted  for  the  words  "January 
1". 

Issued:  December  16, 1996. 
Gordon  J.  Linton, 
Administrator. 

(PR  Doc  96-32306  Filed  12-20-96:  8:45  am] 
MJJNQCOOE  4t10-e7-U 


DEPARTMEHT  OF  THE  INTERIOR 

Fish  and  Wildlife  Servic* 

50CFRPaft17 
RiN  1018-AC42 

Endangfd  and  Thrsetenad  WlldIHa 
and  Plants;  Datonnination  of 
Endangarad  Status  for  Laaquarella 
Parforata  (Spring  Craak  Bladdarpod) 

agency:  Fish  and  Wildlife  Service. 

Interior. 

ACTION:  Final  rule. 

SUMMARY:  The  U.S.  Fish  and  WUdlife 
Service  (Service)  determines 
raidangered  status  for  Spring  Creek 
bladdarpod  pursuant  to  the  Endangered 
Species  Act  of  1973.  as  amended  (Act). 
This  rare  plant  is  presendy  known  from 
only  a  limited  area  within  Tennessee's 
Central  Basin.  It  is  threatened  by  habitat 
alteration;  residential,  commerdaL  or 
industrial  development;  hvestock- 
grazing;  conversion  of  its  limited  habitat 
to  pasture:  and  habitat  encroachment  by 
woody  vegetation  and  herbaceous 
perennials. 

DATES:  This  rule  is  effective  January  22. 
1997. 
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ADDRESSES:  The  complete 
administrative  file  of  this  rule  is 
available  for  inspection,  by 
appointment,  during  normal  business 
hours  at  the  Asheville  Field  Office,  U.S. 
Fish  and  Wildlife  Service,  160  Zillicoa 
Street.  Asheville,  North  Carolina  28801. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Robert  R.  Ciurie  at  the  above  address 
{704/25a-3939,  Ext.  224). 

suppLBiarrARY  mformation: 
Background 

Lesquerella  perforata  (Spring  Creek 
bladderpod),  described  by  R.  C.  Rollins 
(Rollins  1952),  occurs  within  a  small 
area  in  Wilson  County  in  the  vicinity  of 
Lebanon,  Tennessee.  This  winter  annual 
is  2  to  4  decimeters  (8  to  16  inches)  tall. 
Its  auriculate  leaves  are  oblong  to  ovate 
in  shape.  The  flowers  have  petals  that 
are  7  to  10  millimeters  (0.3  to  0.4  inch) 
long  and  are  white  to  lavender  in  color. 
It  has  a  broadly  ovoid-shaped  fruit  that 
is  hairless  on  the  outside  and  densely 
pubescent  on  the  inside.  An  internal 
partition  between  the  two  halves  of  the 
fruit  is  "perforated"  or  missing. 

Lesquerella  perforata  is  a  wmter 
annual  that  germinates  in  early  fall, 
over-winters  as  small  rosettes  of  leaves, 
and  flowers  the  following  spring. 
Flowering  usually  occurs  in  March  and 
April.  Soon  after  the  flowws  wither,  the 
friiits  mature  and  the  plants  die.  The 
fruits  spUt  open  and  the  enclosed  seeds 
fell  to  the  ground  and  lay  dormant  until 
the  fell,  when  the  cycle  starts  over 
again.  If  conditions  are  not  suitable  for 
germination  the  following  fall,  the  seeds 
can  remain  dormant  (but  viable)  for 
several  years  (Krai  1983.  Rollins  1952, 
Rollins  1955,  Baskin  and  Baskin  1990). 

This  species  is  typically  found 
growing  on  flood  plains.  It  requires 
annual  disturbance  in  order  to  complete 
its  life  cycle.  Historically,  this 
disturbance  was  probably  provided  by 
periodic  flooding  of  the  streams  along 
which  it  occurs.  This  flooding  is 
thought  to  have  removed  the  perennial 
grasses  and  woody  plants  that  quickly 
invade  the  flood  plains  without  regular 
natural  or  artificial  disturbance. 
Cultivation  of  annual  crops,  such  as 
com,  provides  an  excellent  means  of 
artificially  maintaining  the  habitat, 
provided  there  is  no  fall  plowing  and 
herbicide  use  is  limited.  No-till  ferming 
techniques  are  believed  to  adversely 
affect  the  species  because  of  the 
extensive  use  of  herbicides  required  to 
successfully  implement  the  technique. 
Row-crop  cultivation,  which  avoids  the 
use  of  fall  plowing  and  delays  spring 
plowing  until  the  majority  of  the  plants 
have  set  fruit,  does  not  seem  to 
adversely  affect  the  species  (Somers  et 


al.  1993;  Somers,  Massachusetts  Natural 
Heritage  and  Endangered  Species 
Program,  personal  communication. 
1992). 

Lesquerella  perforata  is  known  from 
four  populations  consisting  of  13  extant 
sites  in  Wilson  County,  Tennessee. 
Three  additional  sites  no  longer  support 
the  species.  One  of  tbe  extant 
popufetions  odhirs  along  Spring  Creek 
and  consists  of  five  groups  of  plants. 
Another,  consisting  of  four  groups  of 
plants,  is  foimd  along  Lower  Bartons 
Creek.  Two  sites  are  located  ferther 
upstream  and  are  designated  the  Middle 
Bartons  Cie^  population.  The  fourth 

[>op\ilation  consists  of  two  sites  and  is 
ocated  along  a  tributary  of  Bartons 
Creek.  AU  of  the  known  sites  for  the 
species  are  found  within  a  few  miles  of 
each  other,  with  only  one  exception, 
sites  are  within  the  flood  plains  of 
Spring  and  Bartons  Creeks  or  within  the 
floodplain  of  a  Bartons  Creek  tributary. 
The  only  non-  floodplain  location  is 
within  a  gladey  area  slightly  above  the 
floodplain  of  Spring  Creek  (Somers  et 
al.  1993).  All  of  the  known  sites 
supporting  L  perforata  are  privately 
owned,  and  none  are  protected  through 
cooperative  management  agreements 
with  the  State  or  the  Service. 

The  following  site  s{>ecific 
information  is  from  Somers  et  al.  (1993). 

Spring  Creek  Population — Site  1  is  the 
largest  Imown  site  for  the  species  and  is 
also  the  L.  perforata  type  locality.  In 
1992,  the  site  supported  over  100.000 
individuals.  Although  this  is  a 
significant  population,  plants  were 
much  denser  and  the  area  supporting 
them  was  larger  in  1980.  Site  2  is  a  field 
that  supported  about  500  plants  in  1992. 
Site  3  supported  25,000  to  50,000  plants 
in  1992.  Site  4  is  a  small  area,  about  90 
feet  long  and  43  feet  wide,  supporting 
between  1.000  and  5,000  plants  in  1992. 
Site  5  is  the  only  non-floodplain  site  for 
the  species  and  was  discovered  during 
the  1992  field  work  to  update  the  status 
of  L.  perforata.  The  area  is  a  triangular- 
shaped  glade  that  is  about  150  feet  long 
and  about  100  feet  wide  at  its  widest 
point.  The  site  was  estimated  to  support 
between  500  and  1.000  plants  in  1992. 

Lower  Bartons  Creek  Population — Site 
6  is  a  small  site  that  supported  about 
1.000  plants  in  1992.  Site  7  is  a  small 
site  that  supported  two  small  clumps 
(30  feet  by  5  feet)  of  the  species  in  1992. 
Site  8  is  a  small  site  that  supported  only 
a  few  plants  in  1992.  Site  9  is  a 
medium-sized  site  that  supported  about 
10,000  plants  in  1992. 

Middle  Bartons  Creek  Population — 
Site  10  is  a  small  tract  in  an 
industrialized  area  near  Lebanon  that 
supported  about  600  plants  in  1992.  Site 


11  is  near  Site  10  but  supports  a  larger 
colony  of  about  5.000  plants. 

Bartons  Creek  Tributary  Population — 
Site  12  is  located  along  1,000  feet  of  the 
floodplain  of  an  ephemeral  tributary  of 
Bartons  Creek.  In  1992,  it  supported 
about  450  plants.  Site  13  is  a  small  area 
located  near  Site  12;  it  contains  only  a 
few  individuals.  In  1992,  the  area  was 
overgro%vn  with  dense  herbaceous 
growth. 

Previons  Federal  Acti<m 

Federal  government  actions  on  this 
species  began  with  section  12  of  the 
Endangered  Species  Act  of  1973  (16 
U.S.C.  1531  et  seq.).  which  directed  the 
Secretary  of  the  Smithsonian  Institution 
to  prepare  a  report  on  those  plants 
considered  to  be  endangered, 
threatened,  or  extinct.  This  report, 
designated  as  House  Document  No.  94- 
51.  was  presented  to  Congress  on 
January  9. 1975.  On  July  1, 1975.  the 
Service  published  a  notice  (40  FR 
27823)  that  formally  accepted  the 
Smithsonian  report  as  a  petition  within 
the  context  of  section  4(c)(2)  (now 
section  4(b)(3))  of  the  Act.  By  accepting 
this  report  as  a  petition,  the  Service  also 
acknowledged  its  intention  to  review 
the  status  of  those  plant  taxa  named 
within  the  report.  Lesquerella  perforata 
was  included  in  the  Smithsonian  report 
and  the  July  1, 1975,  notice  of  review. 
On  June  16, 1976.  the  Service  published 
a  proposed  rule  (41  FR  24523)  to 
determine  approximately  1.700  vascular 
plant  taxa  to  be  endangered  species 
pursuant  to  Section  4  of  the  Act;  L 
perforata  was  included  in  this  proposal. 

The  1978  amendments  to  the  Act 
required  that  all  proposals  over  2  years 
old  be  withdrawn.  On  December  10, 
1979.  (44  FR  70796),  the  Service 
published  a  notice  withdrawing  plants 
proposed  on  Jime  16, 1976.  Lesquerella 
perforata  was  included  as  a  Candidate 
species  in  the  revised  notice  of  review 
for  native  plants  published  on  December 
15, 1980  (45  FR  82480).  Candidate 
species  are  those  for  which  the  Service 
has  sufficient  information  on  biological 
vulnerability  and  threat(s)  to  support 
issuance  of  a  proposed  rule  to  list.  This 
species  was  maintained  as  a  Candidate 
when  the  notice  of  review  for  native 
plants  was  revised  in  1983  (48  FR 
53640)  and  again  in  1985  (50  FR  39526). 
1990  (55  FR  6184),  and  1993  (58  FR 
51144). 

The  Service  fimded  a  survey  in  1992 
to  update  the  status  information  on  L 
perforata.  A  final  report  was  received  in 
February  1993.  During  the  1992  and 
1993  field  seasons,  personnel  with  the 
Termessee  Department  of  Environment 
and  Conservation  conducted  extensive 
inventories  of  all  the  known  and 
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potential  sites  for  this  species.  Based 
upon  this  final  report,  the  Service 
developed  a  proposed  rule  to  list  the 
species  as  endangered.  The  proposal 
was  published  in  the  Federal  Register 
on  August  23, 1994  (59  FR  43322). 
The  processing  of  this  final  rule 
conforms  with  the  Service's  final  listing 
priority  guidance  published  in  the 
Federal  Register  on  May  16, 1996  (61 
FR  24722).  The  guidance  clarifies  the 
order  in  which  the  Service  will  process 
rulemakings  following  two  related 
events — (1)  the  lifting.  April  26, 1996.  of 
the  moratorium  on  fijnal  listings 
imposed  on  April  10, 1995  (Public  Law 
104-6);  and  (2)  the  restoration  of 
significant  funding  for  listing  through 
the  passage  of  the  onmibus  budget 
reconciliation  law  on  April  26, 1996, 
following  severe  funding  constraints 
imposed  by  a  number  of  continuing 
resolutions  between  November  1995 
and  April  1996.  The  guidance  calls  for 
giving  highest  priority  to  handling 
emergency  situations  (Tier  1)  and     . 
second  highest  priority  (Tier  2)  to 
resolving  the  Usting  status  of  the 
outstanding  proposed  listings.  This  final 
rule  falls  imder  Tier  2.  At  this  time  there 
are  no  pending  Tier  1  actions.  In  the 
development  of  this  final  rule,  the 
Service  has  conducted  an  internal 
review  of  available  Service-generated 
information.  Based  on  this  review,  the 
Service  has  determined  that  there  is  no 
new  information  that  would 
substantively  afiiact  this  listing  decision 
and  that  additional  public  comment  is 
not  warranted. 

Summary  of  Comments  and 
Recommendations 

In  the  August  23, 1994,  proposed  rule 
and  associated  notifications,  all 
interested  parties  were  requested  to 
submit  factual  reports  or  information 
that  might  contribute  to  the 
development  of  a  final  rule.  Appropriate 
State  agencies,  county  governments. 
Federal  agencies,  scientific 
organizations,  and  other  interested 
parties  were  contacted  and  requested  to 
comment.  A  newspaper  notice 
announcing  the  Federal  Register 
pubUcaticm  of  the  proposed  rule  was 
published  in  the  Lebanon  Democrat, 
Lebanon,  Tennessee,  on  September  12, 
1994. 

No  written  responses  to  the  proposed 
rule  were  received  during  the  comment 
period.  The  Tennessee  Department  of 
Environment  and  Conservation 
reiterated  their  support  for  the  addition 
of  Spring  Creek  bladderpod  to  the 
Federal  list  (Milo  Pyne,  Botanist, 
personal  communication,  1994). 

The  Service  also  solicited  the  expert 
opinions  of  21  appropriate  and 


independent  experts  in  this  species  or 
in  rare  plant  conservation  regarding  the 
pertinent  scientific  or  commercial  data 
and  assiunptions  relating  to  taxonomy, 
population  status,  and  biological  and 
ecological  information  on  this  species. 
No  responses  were  received. 

Summary  of  Factors  Affiscting  the 
Species 

After  a  thorough  review  and 
consideration  of  all  information 
available,  the  Service  has  determined 
that  Spring  Creek  bladderpod  should  be 
classified  as  an  endangered  species. 
Procedures  foimd  at  Section  4(a)(1)  of 
the  Act  and  regulations  (50  CFTR  Part 
424)  issued  to  implement  these  listing 
provisions  were  followed.  A  species 
may  be  determined  to  be  an  endangered 
or  threatened  s|>ecies  due  to  one  or  more 
of  the  five  factors  described  in  section 
4(a)(1).  These  factors  and  their 
application  to  Lesquerella  perforata 
Rollins  (Spring  Cre^  bladderpod)  are  as 
follows: 

A.  The  present  or  threatened 
destruction,  modification,  or 
curtailment  of  its  habitat  arrange.  Most 
of  the  known  locations  for  this  sp>ecies 
are  threatened  by  the  encroachment  of 
more  competitive  herbaceous  vegetation 
and/or  wcxxly  plants.  Active 
management  is  required  to  ensure  that 
the  species  continues  to  survive  at  all 
sites.  Direct  destruction  of  habitat  for 
conmiercial,  residential,  or  industrial 
development  is  the  most  significant 
threat  to  the  species  at  this  time. 
Lesquerella  perforata  is  threatened  by 
the  loss  of  habitat  through  conversion  of 
land  to  uses  other  than  cultivation  of 
annual  crops.  Historically,  its  habitat 
was  maintained  by  natural  events,  such 
as  flooding.  Annual  crop  production  is 
apparently  the  primary  mechanism  by 
which  essential  habitat  is  now 
maintained.  Residential,  business,  or 
industrial  construction  removes  the 
species'  preferred  habitat  directly  or 
creates  an  environment  where 
succession  is  allowed  to  proceed  or 
more  competitive  plant  species  are 
intentionally  established  or  are  allowed 
to  invade  the  area.  Conversion  of  sites 
to  pasture  or  other  uses  that  maintain  a 
perennial  cover  crop  are  a  significant 
threat.  In  order  for  this  annual  plant  to 
complete  its  life  cycle  each  year,  it  is 
essential  that  the  sites  not  be  plowed  or 
disked  after  the  seeds  have  germinated 
in  the  fall  and  that  spring  plowing  and 
planting  be  delayed  until  die  plants 
have  matured  in  the  spring.  This 
requirement  is  easily  met  through  the . 
production  of  crops  such  as  com, 
provided  that  traditional  cultivation 
methods  are  used.  Use  of  no-till 
cultivation  techniques  does  not  appear 


to  maintain  the  species'  habitat  This  is 
probably  because  of  the  lack  of  physical 
disturbance  of  the  soil  and  the 
dependence  upton  herbicides  that 
characterize  the  technique  (Somers  et  al. 
1993). 

B.  Overutilizathn  for  commercial, 
recreational,  scientific,  or  educational 
purposes.  There  is  little  or  no 
commercial  trade  in  Lesquerella 
perforata  at  this  tim^.  Many  of  the 
populations  are  very  small  and  cannot 
support  the  collection  of  plants  for 
scientific  or  other  purposes. 
Inappropriate  collecting  for  sqientific 
piuposes  or  as  a  novelty  is  a  threat  to 
the  species.  . 

C  Disease  or  predation.  Disease  ana 
predation  are  not  known  to  be  factors 
affecting  the  continued  existence  of  this 
species  at  this  time. 

D.  The  inadequacy  of  existing 
regulatory  mechanisms.  Lesquerella 
perforata  is  listed  as  an  endangered 
plant  in  Tennessee  under  that  State's 
Rare  Plant  Protection  and  Conservation 
Act.  This  law  regulates  the  sale  of 
endangered  plants  and  prohibits  anyone 
from  laiowingly  taking  an  endangered 
plant  without  the  permission  of  the 
landowner  or  land  manager. 

Federal  listing  will  provide  additional 
protection  from  taking  when  the  taking 
is  in  violation  of  any  State  law, 
including  State  trespass  laws.  Protection 
bom  inappropriate  commercial  trade 
would  also  be  provided. 

E.  Other  natural  or  manmade  factors 
affecting  its  continued  existence.  None 
are  known  at  this  time. 

The  Service  has  carefully  assessed  the 
best  scientific  and  commercial 
information  available  regarding  the  past, 
present,  and  future  threats  hiced  by  this 
species  in  determining  to  make  this  rule 
final.  Based  on  this  evaluation,  the 
preferred  action  is  to  list  Lesquerella 
perforata  as  an  endangered  species.  This 
species  is  faced  with  imminent  threats 
from  loss  of  habitat  to  development  and 
other  uses  incompatible  with  the 
species'  survival,  and  by  competing 
vegetation  that  is  no  longer  controlled 
by  natural  flood  regimes.  These  threats 
are  compounded  due  to  the  species' 
restricted  range  and  limited  numbw  of 
populations.  In  accordance  with  the 
definitions  for  endangered  and 
threatened  species  found  in  section  3(6) 
and  (19)  of  the  Act,  endangered  is  the 
most,  appropriate  classification  for  L. 
perforata. 

Critical  Habitat 

Section  4(a)(3)  of  the  Act,  as 
amended,  requires  that,  to  the  maximiun 
extent  prudent  and  determinable,  the 
Secretary  designate  any  habitat  of  a 
species,  which  is  considered  to  be 
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critical  habitat,  at  the  time  the  species 
is  determined  to  be  endangered  or 
threatened.  Title  50,  Part  424  of  the 
Code  of  Federal  Regulations,  Section 
424.12(1)  states  that  designation  of 
critical  habitat  is  not  prudent  when  one 
or  both  of  the  following  situations  exist: 
(i)  The  species  is  threatened  by  taking 
or  other  human  activity,  and 
identification  of  critical  habitat  can  be 
expected  ta  increase  the  degree  of  such 
threat  to  the  species,  or  (ii)  Such 
designation  of  critical  habitat  would  not 
be  beneficial  to  the  species.  Both 
situations  apply  to  L.  perforata. 

Publication  of  critical  nabitat  maps 
would  increase  public  int»est  and 
possibly  lead  to  additional  threats  for 
the  species  fiY>m  collecting  and 
vandalism.  This  species  occurs  at  a 
limited  number  of  sites,  and  most  are 
fairly  accessible.  Publication  of  critical 
habitat  descriptions  and  maps  would 
make  Lesquerella  perforata  more 
vulnerable  and  would  increase 
enforcement  problems. 

Critical  habitat  also  would  not  be 
beneficial  in  terms  of  adding  additional 
protection  for  this  species  under  section 
7  of  the  Act.  Regulations  promulgated 
for  the  implementation  of  section  7 
provide  for  both  a  "jeopardy"  standard 
and  a  "destruction  or  adverse 
modification"  of  critical  habitat 
standard.  Because  of  the  highly  limited 
distribution  of  this  species,  any  Federal 
action  that  would  destroy  or  have  any 
significant  adverse  affect  on  its  habitat 
would  likely  result  in  a  jeopardy 
biological  opinion  under  section  7. 
Under  these  conditions,  no  additional 
benefits  would  accrue  irom  designation 
of  critical  habitat  that  would  not  be 
available  through  listing  alone. 

The  owners  and  managers  of  all  the 
known  populations  of  this  species  will 
be  made  aware  of  the  plants'  locations 
and  of  the  importance  of  protecting  the 
species  and  its  habitat.  Should  Federal 
involvement  occur,  habitat  protection 
will  be  addressed  through  the  section  7 
consultation  process,  utilizing  the 
jeopardy  standard.  Protection  of  the 
species'  habitat  will  also  be  addressed 
through  the  recovery  process.  No 
additional  benefits  would  result  from  a 
determination  of  critical  habitat. 
Therefore,  the  Service  ccmcludes  that  it 
is  not  prudent  to  designate  critical 
habitat  for  Lesquerella  perforata. 

Available  Conservation  Measures 

Conservation  measures  provided  to 
species  listed  as  endangered  or 
threatened  under  the  Act  include 
recognition,  recovery  actions, 
requirements  for  Federal  protection,  and 
prohibitions  against  certain  practices. 
Recognition  through  listing  encourages 


and  results  in  conservation  actions  by 
Federal,  State,  and  private  agencies, 
groups,  and  individuals.  The  Act 
provides  for  possible  land  acquisition 
and  cooperatiou  with  the  States  and 
requires  that  recovery  actions  be  carried 
out  for  all  listed  species.  Such  actions 
are  initiated  by  the  Service  following 
listing.  The  protection  required  of 
Federal  agencies  and  the  prohibitions 
against  certain  activities  involving  listed 
plants  are  discussed,  in  part,  below. 

Section  7(a)  of  the  Act,  as  amended, 
requires  Federal  agencies  to  evaluate 
their  actions  with  respect  to  any  species 
that  is  proposed  or  listed  as  endangered 
or  threatened  and  with  respect  to  its 
critical  habitat,  if  any  is  being 
designated.  Regulations  implementing 
this  interagency  cooperation  provision 
of  the  Act  are  codified  at  50  CFR  Part 
402.  Section  7(a)(4)  requires  Federal 
agencies  to  confer  informally  with  the 
Service  on  any  action  that  is  likely  to 
jeopardize  the  continued  existence  of  a 
proposed  species  or  result  in  the 
destruction  or  adverse  modification  of 
proposed  critical  habitat.  If  a  species  is 
subsequently  listed,  section  7(a)(2) 
requires  Federal  agencies  to  ensure  that 
activities  they  authorize,  fund,  or  carry 
out  are  not  likely  to  jeopardize  the 
continued  existence  of  such  a  species  or 
to  destroy  or  advetsely  modify  its 
critical  habitat.  If  a  Federal  action  may 
adversely  affect  a  listed  species  or  its 
critical  habitat,  the  responsible  Federal 
agency  must  enter  into  fcHmal 
consultation  with  the  Service.  AU  of  the 
known  Lesquerella  perforata 
populations  are  on  privately  owned 
land  where  there  is  no  known  or 
anticipated  Federal  involvement  at  the 
present  time. 

The  Act  and  its  implementing 
regulations  found  at  50  CFR  17.61, 
17.62,  and  17.63  set  forth  a  series  of 
general  trade  prohibitions  and 
exceptions  that  apply  to  all  endangered 
plants.  All  prohibitions  of  Section  9 
(a)(2)  of  the  Act,  implemented  by  50 
CFR  17.61,  apply.  These  prohibitions,  in 
I>art,  make  it  illegal  for  any  person 
subject  to  the  juriisdiction  of  the  United 
States  to  import  or  export,  transport  in 
interstate  or  foreign  commerce  in  the 
course  of  a  commercial  activity,  sell  or 
offer  for  sale  this  species  in  interstate  or 
foreign  commerce,  or  to  remove  and 
reduce  to  possession  the  species  from 
areas  under  Federal  jurisdiction.  In 
addition,  for  endangered  plants,  the  Act 
prohibits  the  malicious  damage  or 
destruction  on  Federal  lands  and  the 
removal,  cutting,  digging  up,  or 
damaging  or  destroying  of  endangered 
plants  in  knowing  violation  of  any  State 
law  or  regulatioii,  including  State 
criminal  trespass  law.  Certain  •.> 


exceptions  apply  to  agents  of  the 
Service  and  State  conservation  agencies. 

The  Act  and  50  CFR  17.62  and  17.63 
also  provide  for  the  issuance  of  permits 
to  carry  out  otherwise  prohibited 
activities  involving  threatened  species 
under  certain  circumstances.  It  is 
anticipated  that  few  trade  permits 
would  ever  be  sought  or  issued  because 
the  species  is  not  common  in  cultivation 
or  in  the  wild. 

It  is  the  policy  of  the  Service, 
published  in  the  Federal  Register  on 
July  1,  1994,  (59  FR  34272),  to  identify 
to  the  maximum  extent  practicable  at 
the  time  of  listing  those  activities  that 
would  constitute  a  violation  of  section 
9  of  the  Act  The  intent  of  this  policy 
is  to  increase  public  awareness  of  the 
effect  of  the  listing  on  proposed  and 
ongoing  activities  whithin  a  species' 
range.  Prohibitions  relating  to  Federal 
lands  and  to  trade  are  not  of  concern  at 
present,  as  none  of  the  Lesquerella 
perforata  populations  are  known  to 
occur  on  Federal  lands,  and  there  is  no 
known  ciurent  trade  in  this  species. 
Collection,  damage  or  destruction  on 
non-Federal  lands  is  prohibited  if  in 
knowing  violation  of  State  law,  or  in 
violation  of  State  criminal  trespass  law. 
In  Tennessee,  L.  perforata  is  protected 
under  the  Rare  Plant  Protection  and 
Conservation  Act  of  1985,  which 
controls  the  removal  of  plants  &t>m 
State  properties  for  scientific, 
educational,  or  propagative  purposes, 
and  the  disturbance  of  the  species  on 
private  lands  without  the  landowner's 
consent.  The  Service  is  not  aware  of  any 
otherwise  lawful  activities  being 
conducted  or  proposed  by  the  public 
that  will  be  affected  by  this  listing  and 
result  in  a  violation  of  section  9. 

Questions  regarding  whether  specific 
activities  will  constitute  a  violation  of 
section  9  should  be  directed  to  the  Field 
Supervisor  of  the  Service's  Asheville 
Field  Office  (see  ADDRESSES  section). 
Requests  for  copies  of  the  regulations  on 
listed  plants  and  inquiries  regarding 
prohibitions  and  permits  should  be 
addressed  to  the  Regional  Director, 
Southeast  Regional  Office,  U.S.  Fish  and 
Wildhfe  Service,  1875  Century 
Boulevard,  Atlanta,  Georgia  30345  (404/ 
679-7313). 

Natioiial  Environmental  Policy  Act 

The  Service  has  determined  that  an 
Enviroiunental  Assessment,  as  defined 
imder  the  authority  of  the  National 
Environmental  PoUcy  Act  of  1969,  need 
not  be  prepared  in  connection  with 
regulations  adopted  pursuant  to  section 
4(a)  of  the  Act.  A  notice  outfining  the 
Service's  reasons  for  this  determination 
was  published  in  the  Federal  Register 
on  October  25, 1983  (48  FR  49244). 
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Required  Determinations 

The  Service  has  examined  this 
regulation  under  the  Paperwork 
Reduction  Act  of  1995  and  found  it  to 
contain  no  information  collection 
requirements.  This  rulemaking  was  not 
subject  to  review  by  the  Office  of 
Management  and  Budget  under 
Executive  Order  12866. 
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is  Mr.  Robert  R.  Currie,  Asheville  Field 
Office,  U.S.  Fish  and  Wildlife  Service. 
160  Zillicoa  Street,  Asheville,  North 
Carolina  28801  (704/258-3939.  Ext. 
224). 

List  of  Subiects  in  50  CFR  Part  17 

Endangered  and  threatened  species, 
Exports,  Imports,  Reporting  and 
recordkeeping  requirements,  and 
Transportation. 


Regidation  Promulgation 

Accordingly,  part  17,  subchapter  B  of 
chapter  I,  title  50  of  the  Code  of  Federal  • 
Regulations,  is  amended  as  set  forth 
below: 

PART  17-HAMENDED] 

1.  The  authority  citation  for  part  17 
continues  to  read  as  follows: 

Audiority:  16  U.S.C  1361-1407;  16  U.S.C 
1531-1544;  16  U.S.C  4201-4245;  Pub.  L  99- 
625, 100  Stat.  3500;  unless  otherwise  noted. 

2.  Section  17.12(h)  is  amended  by 
adding  the  following,  in  alphabetical 
order  under  FLOWERING  PLANTS,  to 
the  List  of  Endangered  and  Threatened 
Plants  to  read  as  follows: 

f  17.12    Endangered  and  threatened  plants. 

*        •        *        *        * 


Species 


ScioiiUfic  name 


Common  name 


Historic  range 


Family 


Status 


Wtien 
listed 


Critical 
haMat 


Special 
njles 


Flowering  Plants 


Lesquerella  perforata    Spring  Creek  U.SA.  (IN) 

bladderpod. 


Brasseaceae E 


NA 


Dated:  November  12, 1996.  '     - 

John  G.  Rogers,  ' ' 

Acting  Director.  Fish  and  Wildlife  Service. 
[FR  Doc.  96-32541  Filed  12-20-96;  8:45  am] 
BHJJNO  COOK  4310-U-P 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospharic 
Administration 

r 

50CFRPart648 

[Docket  No.  95111S270-6308-O2:  LD. 
121396A] 

Fisheries  of  the  Northeastern  Unitsd 
States;  Summer  Flounder  Fishery; 
Adjustments  to  the  1996  Delaware 
State  Quota 

agency:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Commercial  quota  adjustment. 

SUMMARY:  NMFS  announces  an 
adjustment  to  the  commercial  quota  for 
the  Delaware  1996  stunmer  flounder 
fishery.  This  action  complies  with 
regulations  implementing  the  Fishery 


Management  Plan  for  the  Summer 
Flounder  Fishery  (FMP),  which  require 
that  annual  quota  overages  landed  in 
any  state  be  deducted  &^m  that  state's 
quota  for  the  following  year.  The  public 
is  advised  that  a  quota  adjustmmt  has 
been  made  and  is  informed  of  the 
revised  quota  for  the  State  of  Delaware. 
EFFECTIVE  DATE:  December  18. 1996. 
through  December  31, 1996. 
FOR  ^RTHER  INFORMATION  CONTACT: 
Dana  Hartley,  Fishery  Management 
Specialist.  508-281-9226. 
8UPPI.EI»fTARY  INFORMATION: 
Regulations  implementing  the  FMP  are 
found  at  50  CFR  part  648  Subparts  A 
and  G.  The  regulations  require  annual 
specification  of  a  coastwide  commercial 
quota  that  is  apportioned  among  the 
Atlantic  coastal  states  from  Noil^ 
Carolina  through  Maine.  The  process  to 
set  the  aimual  commercial  quota  and  the 
percent  allocated  to  each  state  is 
described  in  §  648.100.  The  commercial 
summer  flounder  quota  for  the  19% 
calendar  year,  adopted  to  ensure 
achievement  of  the  appropriate  fishing 
mortality  rate  of  0.41  for  1996,  was  set 
equal  to  11,111,298  lb  (5.0  million  kg) 
(Jamiary  4. 1996,  61  FR  291). 

Section  648.100(d)(2)  provides  that  all 
landings  for  sale  in  a  state  shall  be 


applied  against  that  state's  aimual 
commercial  quota.  Any  landings  in 
excess  of  the  state's  quota  will  be 
deducted  from  that  state's  aimual  quota 
for  the  following  year.  Based  on  dealer 
reports  and  other  available  information, 
NMFS  published  final  landings  for  1995 
and  associated  commercial  quota 
adjustments  for  1996  on  April  5, 1996 
(61  FR  15199).  At  that  time,  available 
data  indicated  that  Delaware  had 
landings  for  1995  that  exceeded  the 

1995  quota  by  458  lb  (208  kg).  Since  that 
notification  was  published.  1,241  lb 
(563  kg)  of  additional  1995  landings 
have  been  reported  for  Delaware, 
meaning  that  Delaware  now  has  an 
-overage  for  1995  of  1,699  lb  (771  kg). 
These  landings  data  for  Delaware  mat 
were  recently  obtained  by  NMFS, 
necessitate  this  publication  of  an 
adjustment.  This  adjustment  reduces  the 

1996  Delaware  quota  allocation  from 
1.977  lb  (897  kg)  to  278  lb  (126  kg). 
Landings  in  Delaware's  1996 
commercial  fishery  will  be  applied 
against  the  adjusted  278-lb  (126-kg)  state 
quota,  and  any  overage  will  be 
subtracted  from  the  state's  1997  initial 
quota.  Estimated  1996  siunmer  flounder 
landings  for  the  State  of  Delaware  are 
7,153  lb  (3.245  kg). 
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This  action  does  not  afiiact  a 
notification  concerning  the  commercial 
quota  harvest  that  prohibited  further 
landing  of  sinnmer  flounder  by  federally 
permitted  vessels  in  Delaware  made 
effective  July  19. 1996  (61  FR  38403). 


A  proposed  rule  containing  1997 
specifications  for  the  simuner  flounder 
fishery  was  published  in  the  Federal 
Register  on  December  18. 1996.  This 
current  action  updates  the  information 
relevant  to  Delaware  as  published  in 


Table  2  of  that  proposed  rule  (i.e..  the 

1996  quota  for  that  state  is  now  278  lb 
(126  kg)).  Final  specifications  for  the 

1997  Summer  Flounder  Fishery  will 
reflect  the  following  commercial  quota 
adjustments  for  Delaware: 


1995  quota 

1995  landings 

1995  coverage 

1996  initial  quota 

1 996  adiustad  quota 

b 

kg 

b 

kg 

b 

kg 

b 

kg 

b 

kg 

2.614 

1.186 

4313 

1,966 

1.69? 

771 

1.977 

897 

278 

126 

daasification 

This  action  is  required  by  50  CFR  part 
648  and  is  exempt  from  review  under 
E.0. 12866. 

Anlharttjr:  16  U.S.C  1801  et  seq. 
OtHBd:  December  17, 1996. 
Gaiy  C  Matlock. 

binctor.  Office  ofSustainaUe  Fisheries, 

National  Marine  Fisheries  Service. 

(FR  Doc  96-32508  Filed  12-18-96;  3:15  pm] 
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TNs  section  of  the  FEDERAL  REGISTER 
contains  notices  to  the  public  of  the  proposed 
issuance  of  rules  and  regulations.  The 
purpose  of  these  notices  is  to  give  interested 
persons  an  opportunity  to  participate  in  ttie 
nie  making  prior  to  the  adoption  of  ttie  final 
rules. 


DEPAFtTMENT  OF  AGRICULTURE 

Agricultural  Mai1c«ting  Sarvic* 

7CFRPart980 
[FV96-M0-1  PR] 

V«g«tables;  Import  Regulations; 
Ramoval  of  Bartana  and  Fingerting 
Types  of  Potatoes  and  Exemption  of 
Potatoes  for  Potato  Salad  From  the 
Potato  Import  Regulation 

AGENCY:  Agricultiual  Mariceting  Service, 
USDA. 


ACTION:  Proposed  rule. 


SUMMARY:  This  proposed  rule  would 
remove  banana/fingerling  potatoes  from 
the  provisions  of  the  potato  import 
regulation  (import  regulation).  Such 
potatoes  cannot  now  be  imported, 
because  they  are  too  small  or  misshapen 
to  meet  the  minimum  requirements 
under  the  import  regulation.  Removing 
banana/fingerling  potatoes  from  the 
potato  import  regiilation  would  allow 
such  potatoes,  which  do  not  compete 
with  potatoes  currently  regulated  under 
Federal  marketing  orders,  to  be 
imported  for  specialized  markets.  This 
proposed  rule  also  would  reclassify 
potatoes  used  to  make  fresh  potato  salad 
as  potatoes  for  processing.  Such 
potatoes  would  then  be  exempt  bom  the 
grade,  size,  quality,  and  matiuity 
requirements  of  the  potato  import 
regulation. 

DATES:  Comments  must  be  received  by 
January  22, 1997. 

ADDRESSES:  Interested  persons  are 
invited  to  submit  written  conunents 
concerning  this  proposed  rule. 
Comments  must  be  sent  in  tripUcate  to 
the  Docket  Clerk.  Fruit  and  Vegetable 
Division,  AMS,  USDA.  room  2525-S, 
P.O.  Box  96456,  Washington,  DC  20090- 
6456;  Fax  number  (202)  720-5698.  All 
comments  should  reference  the  docket 
niunber  and  the  date  and  page  nimiber 
of  this  issue  of  the  Federal  Register  and 
will  be  made  available  for  public 
inspection  in  the  Office  of  the  Docket 
Qerk  during  regular  business  hours. 


FOR  FURTHER  INFORMATION  CONTACT: 

Robert  F.  Matthews,  Mariceting 
Specialist,  Marketing  Order 
Administration  Branch,  F&V,  AMS, 
USDA,  room  2525-S,  P.O.  Box  9&456, 
Washington,  DC  20090-6456; 
Telephone:  (202)  690-0464;  Fax 
number  (202)  720-5698.  Small 
btisinesses  may  request  information  on 
compliance  with  this  proposed 
regulation  by  contacting:  Jay  Guerber, 
Marketing  Order  Administration 
Branch,  Fruit  and  Vegetable  Division, 
AMS,  USDA,  P.O.  Box  96456,  room 
2525-S,  Washington,  DC  20090-6456; 
Telephone:  (202)  720-2491;  Fax 
number  (202)  720-5698. 

SUPPLEMENTARY  INFORMATION:  This 
proposal  to  change  the  potato  import 
regulation  (7  CFR  980.1;  61  FR  13051. 
March  26, 1996)  is  issued  under  section 
8e  of  the  Agricultural  Marketing 
Agreement  Act  of  1937,  as  amended  (7 
U.S.C.  601-674),  hereinafter  refarred  to 
as  the  "Act." 

The  Department  of  Agriculture 
(Department)  is  issuing  this  rule  in 
conformance  with  Executive  Order 
12866. 

This  proposed  rule  has  been  reviewed 
under  Executive  Order  12988,  Qvil 
Justice  Reform.  This  proposed  rule  is 
not  intended  to  have  retroactive  effect. 
This  proposed  rule  would  not  preempt 
any  State  or  local  laws,  regulations,  or 
poUdes,  unless  they  present  an 
irreconcilable  conflict  with  this  rule. 
There  are  no  administrative  procedures 
which  must  be  exhausted  prior  to  any 
judicial  challenge  to  the  provisions  of 
this  proposed  rule. 

Pursuant  to  requirements  set  forth  in 
the  Regulatory  Flexibility  Act  (RFA),  the 
Agricultural  Marketing  Service  (AMS) 
has  considered  the  economic  impact  of 
this  action  on  small  entities. 

The  purpose  of  the  RFA  is  to  fit 
regulatory  actions  to  the  scale  of 
business  subject  to  such  actions  in  order 
that  small  businesses  will  not  be  imduly 
or  disproportionately  burdened.  There 
are  approximately  62  importers  of 
potatoes  who  would  be  a^ected  by  this 
proposal.  Small  agricultural  service 
firms,  which  include  potato  importers, 
have  been  defined  by  the  Small 
Business  Administration  (13  CFR 
121.601)  as  those  having  annual  receipts 
of  less  than  $5,000,000.  The  majority  of 
potato  importere  may  be  classified  as 
small  entities. 


Import  regulations  issued  imder  the 
Act  are  based  on  regulations  established 
imder  Federal  marketii^  orders  which 
regulate  the  handling  of  domestically 
produced  products.  Thus,  this  proposed 
rule  should  impact  on  both  small  and 
large  business  entities  in  a  manner 
comparable  to  rules  issued  under 
marketing  orders. 

This  rule  proposes  to  remove  banana/ 
fingerling  tj^pes  of  potatoes  from  the 
minimum  grade,  size,  quality,  and 
maturity  provisions  of  the  potato  import 
regulation.  These  potatoes  cannot  now 
be  imported  because  they  cannot  meet 
the  minimum  size  or  shape 
requirements  under  the  import 
regulation.  Removing  banana/fingerling 

potatoes  from  the  minimum 

requirements  of  the  import  regulation 
would  allow  such  potatoes,  which  do 
not  compete  with  potatoes  currently 
regulated  under  Federal  marketing 
ordere,  to  be  imported  for  specialized 
markets.  Most  importers  of  these 
potatoes  are  small  business  entities  that 
would  benefit  from  being  able  to  import 
and  sell  such  potatoes. 

Reclassifying  potatoes  imported  for 
use  in  the  preparation  of  fresh  potato 
salad  as  potatoes  for  processing  will 
benefit  importere,  both  large  and  small. 
The  importers  of  such  potatoes  will  be 
subject  only  to  a  form  filing  requirement 
necessary  for  the  Department  to 
determine  that  the  potatoes  are  used  for 
their  intended  purpose.  The  form  filing  ' 
requirement  is  specified  in  §  980.501 
(OMBTJo.  0581-0167). 

Therefore,  the  AMS  has  determined 
that  this  proposal  would  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 

Section  8e  of  the  Act  provides  that 
whenever  certain  specified 
commodities,  including  potatoes,  are 
regulated  uindei  a  Federd  marketing 
order,  imports  of  that  commodity  into 
the  United  States  are  prohibited  unless 
they  meet  the  same  or  comparable 
grade,  size,  quality,  and  maturity 
requirements.  Section  8e  also  provides 
that  whenever  two  or  more  marketing 
orders  regulate  the  same  commodity 
produced  in  different  areas  of  the 
United  States,  the  Secretary  shall 
determine  with  which  area  the  imported 
commodity  is  in  most  direct 
competition  and  apply  regulations 
based  on  that  area  to  the  imported 
commodity. 
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The  Secretary  has  determined  that 
imported  potatoes  are  in  most  direct 
competition  with  potatoes  grown  in 
designated  counties  in  Idaho  and 
Oregcm,  the  States  of  Washington, 
Colorado,  and  in  designated  counties  in 
North  Carolina  and  Virginia. 
Additionally,  the  Secretary  has  found 
that  the  miniixinm  grade,  size,  quality, 
and  maturity  requirements  for  certain 
types  of  potatoes  imported  during 
specified  periods  should  be  the  same  as 
those  established  under  the  various 
markating  orders  in  efiiBct       

Marketing  Oder  No.  945  (7  CFR  part 

945)  regidates  the  handling  of  potatoes 
grown  in  designated  counties  of  Idaho 
and  Eastern  Oregon:  all  long  types  of 
potatoes  imported  into  the  U.S.  must 
meet  the  minimum  grade,  size,  quality, 
and  maturity  requirements  established 
under  this  marketing  order  all  year. 
Marketing  Order  No.  946  (7  CFR  part 

946)  regulates  the  handling  of  potatoes 
grown  in  the  State  of  Washington; 
imported  round  red  potatoes  must  meet 
the  requirements  established  under  this 
order  during  the  July  through  .September 
period  each  year.  Marketing  Order  No. 
948  (7  CFR  pert  948)  regulates  the 
handling  of  potatoes  grown  in  Colorado: 
imported  round  red  potatoes  must  meet 
the  requirements  established  under  this 
order  during  the  October  through  the 
following  June  period  each  seascHi,  and 
imported  roimd  white  potatoes  during 
the  August  through  the  following  Jime 

4  period  each  season.  Marketing  Order 
No.  953  (7  CFR  part  953)  regulates  the 
handling  of  potatoes  grown  in 
designated  counties  in  Virginia  and 
North  Carolina;  imported  roimd  white 
potatoes  must  meet  the  requirements 
established  under  this  order  during  the 
June  5  through  July  31  period  each  year. 

The  Department  has  been  asked  by  an 
importer  to  remove  small  white  and 
non-white  fleshed  varieties  of  potatoes, 
known  to  the  trade  as  banana  or 
fingerling  potatoes,  from  the 
requirements  of  the  potato  import 
regulation. 

These  potatoes  are  much  smaller  and 
di^rent  in  appearance  from  the  round 
red,  roimd  white,  or  long  types  of 
potatoes  usually  found  in  the 
marketplace,  and  are  different  varieties, 
not  just  round  or  long  types  that  have 
not  reached  maturity.  TTie  Department 
had  considered  a  requirement  for 
maximimi  size  for  these  potatoes.  After 
examining  samples  of  banana/fingerling 
potatoes  provided  by  the  importer  and 
a  domestic  producer,  the  Department 
concluded  that  limiting  hunan^/ 
fingerling  potatoes  to  a  maximiun  size 
may  not  be  an  appropriate  criterion. 
However,  such  potatoes  are  frequently 
misshapen  compared  to  potato  varieties 


produced  commercially  and  have  a 
significantly  difiarent  appearance  than 
the  usual  commercial  varieties. 

Recent  trends  in  consiuner 
prefierences  have  resulted  in  an        ^^ 
increasing  demand  for  "banana"  and 
"finserling"  type  potatoes.  These  have  a 
"nidie"  market  as  a  "gourmet"  item, 
and  usually  bring  a  much  higher  price 
than  the  potatoes  usually  fomid  in  the 
marketplace.  Removing  genetically 
different  varieties  of  potatoes,  such  as 
"banana"  and  "fingerling"  types,  both 
white  and  non-white  fle&ed,  fiom  the 
potato  import  regulation  would 
recognize  that  these  potatoes  do  not 
compete  directiy  with  the  major 
commercial  varieties  regulated  under 
the  various  marketing  orders. 

Compliance  procedures  for  banana/ 
fingerlkig  potatoes  would  be  similar  to 
those  cuirentiy  used  for  the  importation 
of  certified  seed  potatoes.  Two 
alternatives  to  this  proposed  rule  were 
considered.  The  first  would  have 
classified  the  banana/fingerling  potatoes 
as  tablestock  potatoes,  and  the  second 
alternative  would  have  required 
importers  to  submit  Exempt  Commodity 
Form  FV-6  to  the  U.S.  Customs  Service 
and  to  the  Department,  and  receivers  to 
complete  the  third  part  of  the  FV-6  and 
return  it  to  the  Department  Both  of 
these  alternatives  were  rejected  with  the 
proposed  rule  considered  to  be  the  most 
practicable  and  least  burdensome 
alternative. 

On  March  26, 1996,  the  Department 
revised  the  potato  import  regulation  (61 
FR  13051;  March  26, 1996).  Among 
other  things,  the  final  rule  stated  that 
potatoes  ofiisred  for  importation  for  use 
in  the  preparation  of  fresh  potato  salad 
would  be  considered  as  a  fresh  use,  and, 
therefore,  not  be  exempt  from  the  grade, 
size,  qiiality,  and  matiuity  requirements 
of  the  potato  import  regulation. 

Since  publication  of  that  rule,  the 
Department  has  determined  that  the 
marketing  orders  for  domestically 
produced  potatoes  Nos.  945  (Idaho- 
Eastern  Oregon),  946  (Washington).  947 
(Oregon-Northern  California),  948 
(Colcvado),  and  953  (Southeastern 
States),  define  "other  processing"  as  the 
preparation  of  potatoes  for  market 
which  involves  the  application  of  heat 
or  cold  to  such  an  extent  that  the  natural 
form  or  stability  of  the  commodity 
undergoes  a  substantial  change.  In  the 
preparation  of  fi'esh  potdto  salad,  the 
potatoes  are  boiled  prior  to  being  mixed 
with  the  other  ingredients.  Therefore, 
potatoes  shipped  imder  these  orders  for 
processing  into  fresh  potato  salad  are 
exempt  from  minimum  grade,  size, 
quality,  and  maturity  requirements 
established  under  the  orders.  Potatoes 
imported  for  that  use  also  should  be 


exempt  from  the  grade,  size,  quality, 
and  maturity  requirements  of  the  potato 
import  regulation.  Appropriate  changes 
are  proposed  to  exempt  such  potatoes 
frt>m  all  such  requirements.  Importers  of 
such  potatoes  would  be  subject  to  FV- 
6  form  filing  requirements  to  assure  that 
any  potatoes  imported  for  use  in  the 
preparation  of  firesh  potato  salad  vmiB 
properly  used.  The  form  filing 
requirements  are  specified  in  section 
980.501. 

A  minor  editorial  change  is  proposed 
to  be  made  to  recognize  that  the  U.S. 
Bureau  of  Customs  is  now  called  the 
U.S.  Customs  Service. 

In  aoccndance  with  section  8e  of  the 
Act.  the  U.S.  Trade  Representative  has 
concurred  with  the  issuance  of  this 
proposed  rule. 

A  30-day  comment  period  is  provided 
to  allow  interested  persons  to  respond 
to  this  proposal.  All  written  comments 
timely  received  will  be  considered 
before  a  final  determination  is  made  on 
this  matter. 

List  of  Snl^ects  in  7  CFR  Part  980 

Food  grades  and  standards.  Imports, 
Marketing  agreements,  Onions,  Potatoes. 
Tomatoes. 

For  the  reasons  set  forth  in  the 

Ereamble.  7  CFR  part  980  is  proposed  to 
e  amended  as  follows: 

PART  MO— VEGETABLES;  IMPORT 
REGULATIONS 

1.  The  authority  citation  for  7  CFR 
part  980  continues  to  read  as  follows: 

Amhorttjr:  7  U.S.C  601-674. 

2.  In  §  980.1.  paragraph  (b) 
introductory  text  is  revised  and 
paragraphs  (h)(1)  and  (h)(2)  are 
redesignated  as  paragraphs  (i)  and  (j) 
and  revised,  to  read  as  follows: 

IM0.1    Import  regulettone;  IfWi  potatoee. 

•  •        *        •        • 

(b)  Gmde,  size,  quality,  and  maturity 
requirements.  The  importation  of  Irish 
potatoes,  except  banana/fingerling 
potatoes  and  certified  seed  potatoes, 
shall  be  prohibited  unless  they  comply 
with  the  following  requirements. 

•  •        •        •        • 

(i)  Definitions.  (1)  For  the  purpose  of 
this  part,  potatoes  meeting  the 
requirements  of  Canada  No.  1  grade  and 
Cuiada  No.  2  grade  shall  be  deemed  to 
comply  with  the  requirements  of  the 
U.S.  No.  1  grade  and  U.S.  No.  2  grade, 
respectively,  and  the  tolerances  for  size 
as  set  forth  in  the  U.S.  Standards  for  - 
Potatoes  (§§51.1540  to  51.1566, 
inclusive  of  this  title)  may  be  used. 

(2)  Importation  means  release  from 
custody  of  the  U.S.  Customs  Service. 
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(3)  Banana/fingeiiing  potatoes  means 
various  varieties  of  potatoes  which, 
when  mature,  have  a  significantly 
different  shape  from  normal  commercial 
varieties  of  potatoes  to  the  extent  that 
they  may  be  seriously  misshapen  as  set 
forth  in  the  U.S.Standards  for  Grades  of 
Potatoes,  §§  51.1540  through  51.1566. 

(j)  Exemptions.  The  grade,  size, 
quality,  and  maturity  requirements  of 
.mis  section  shall  not  be  applicable  to 
potatoes  imported  for  canning,  freezing, 
other  processing,  livestock  feed,  charity, 
or  relief,  but  such  potatoes  shall  be 
subject  to  the  safegxiard  provisions 
contained  in  section  980.501.  Processing 
includes  canning,  freezing,  dehydration, 
chips,  shoestrings,  starch,  cooking  the 
potatoes  for  use  in  fresh  potato  salad, 
and  flour.  Processing  does  not  include 
potatoes  that  are  only  peeled,  or  cooled, 
sliced,  diced,  or  treated  to  prevent 
oxidation. 

Dated:  December  17. 1996. 
Robert  C  Keenejr. 

Director,  Fruit  and  Vegetable  Division. 
(FR  Doc  9e-32514  Filed  12-20-96;  8:45  am] 
SKJJNQ  CODE  3410-OS-P 


NUCLEAR  REGULATORY 
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[DocketNo.PRM-61-3]  * 

Heartland  Operation  To  Protect  the 
Environment  Denial  of  Petition  for 
Rulemaldng 

agency:  Nuclear  Regiilatory  ^    ^ 

Commission. 

ACTION:  Denial  of  petition  for 

rulemaking. 

SUMMARY:  The  Nuclear  Regulatory 
Commission  (NRC)  is  denying  a  petition 
for  rulemaking  (PRM-61-3}  submitted 
by  the  Heartland  Operation  to  Protect 
the  Environment.  The  petitioner 
requested  that  the  NRC  amend  its 
regulations  to  adopt  a  rule  regarding 
government  ownership  of  a  low-level 
radioactive  waste  (LLRW)  or  (LLW) 
disposal  site  that  is  consistent  with 
petitioner's  view  of  the  applicable 
Federal  statutes.  The  petition  is  being 
denied  because  the  NRC  believes  there 
is  no  conflict  between  Section  151(b)  of 
the  Nuclear  Waste  Policy  Act  (NWPA) 
and  its  regulations  requiring  that  LLW 
disposal  facilities  be  sited  on  land 
owned  by  Federal  or  State  government. 
The  NRC  has  the  authority  to  require 
Federal  or  State  land  ownership  as  a 
condition  for  licensing  a  LLW  disposal 
facility  and  continues  to  believe  the 


existing  regulatory  procedures  are 
appropriate. 

ADDRESSES:  Copies  of  the  petition  for 
rulemaking,  the  public  comments 
received,  and  the  NRC's  letter  to  the 
petitioner  are  available  for  public 
inspection  or  copying  in  the  NRC  Public 
Doaunent  Room,  2120  L  Street  NW. 
(Lower  Level),  Washington,  DC. 
FOR  FURTHER  INFORMATION  CONTACT: 
MaA  Haisfield,  Office  of  Nuclear 
Regulatory  Research,  U.S.  Nuclear 
Regulatory  Commission,  Washington, 
DC  20555-0001,  telephone  (301)  415- 
6196,  E-mail  MFHenrc.gov. 

SUPPLEMENTARY  INFORMATION: 

Background 

On  August  3, 1994  (59  FR  39485),' 
prior  to  receipt  of  the  petition  (PRM- 
61-3),  the  NRC  published  an  advance 
notice  of  proposed  rulemaking 
(ANPRM)  in  the  Federal  Register 
regarding  land  ownership.  The  ANPRM 
announced  that  the  NRC  was 
considering  amending  its  regulations  in 
10  CFR  61.S9(a)  to  allow  private 
ownership  of  the  land  used  for  a  LLRW 
disposal  fiicility  site  as  an  alternative  to 
the  ciurent  requirements  for  Federal  or 
State  ownership,  On  July  18, 1995  (60 
FR  36744).  the  NRC  published  in  the 
Federal  Register  a  notice  withdrawing 
the  ANPRM  because  the  rule  change 
was  not  warranted  or  needed.  The  basis 
for  this  decision  was  the  general 
indication  from  States  and  compacts 
that  they  do  not  need,  nor  would  they 
allow,  private  ownership,  and  that  the 
rule  change  imder  consideration  coiUd 
be  potentially  disruptive  to  the  current 
LLW  program. 

The  Petition 

On  January  9, 1996  (61  FR  633),  the 
NRC  published  a  notice  of  receipt  of  a 
petition  for  rulemaking  filed  by  the 
Heartland  Operation  to  Protect  the 
Environment  (HOPE).  The  petitioner 
states  that  the  NRC's  present  regulation 
(10  CFR  61.59(a)),  which  permits 
disposal  of  LLW  "only  on  land  owned 
in  fee  by  the  Federal  or  a  State 
government,"  is  in  conflict  with  a 
provision  in  Section  151(b)  of  the 
Nuclear  Waste  Policy  Act  of  1982,  as 
amended.  The  NWPA  authorizes  the 
U.S.  Department  of  Energy  (DOE)  "to 
assume  title  and  custody  of  low-level 
radioactive  waste  and  the  land  on  which 
such  waste  is  disjMJsed  of,  upon  request 
of  the  owner  of  such  waste  and  land  and 
following  termination  of  the  license 
issued  by  the  Commission  for  such 
disposal  *  *  •."Therefore, the 
petitioner  proposes  that  the  NRC 
regulations  should  conform  to  the 
NWPA  provision  and  require  private 


land  ownership  during  operations  and 
closure  of  the  facility,  then  converting 
title  to  the  site  to  the  DOE. 

The  petitioner,  who  also  commented 
on  the  ANPRM,  further  states  that  the 
notice  withdrawing  the  ANPRM 
contains  no  documentation  or  statement 
of  any  issue  of  public  health  and  safety 
as  the  basis  for  the  regulation. 
Therefore,  the  petitioner  believes  that 
public  health  and  safety  caimot  be  an 
issue  upon  which  the  NRC  regulation  is 
based. 

The  notice  of  withdrawal  contains  the 
statement:  "The  Commission  believes 
that  the  potential  negative  impact  of 
disrupting  the  current  process  far 
outweighs  any  potential  benefits  that 
might  be  derived  from  making  a  generic 
rule  change  at  this  time."  In  response, 
the  petitioner  asserts  that  the 
Commission's  role  is  to  regulate  nuclear 
material  in  a  manner  that  protects 
pubUc  health  and  safety  and  the 
environment,  that  its  role  is  not  to 
facilitate  specific  processes,  i.e.,  die 
ciirrent  LLRW  disposal  process. 

The  p>etitioner  references  the 
following  quotation  the  NRC  used  in  the 
withdrawal  notice.  This  quotation  came 
from  one  of  the  comments  received  on 
the  ANPRM. 

For  over  three  decades  thepublic  has  been 
led  to  believe  that  all  LLW  disposal  sites 
would  necessarily  be  owned  and  controlled 
by  either  a  Federal  or  State  govermnent  This, 
we  believe,  has  been  an  important  factor  in 
convincing  many  proponent  groups  and  State 
and  local  LLW  advisory  groups  that  LLW  can 
and  will  be  disposed  of  in  a  safe  manner.  To 
now  tiy  and  convince  these  groups  that 
Federal  or  State  OMmership  of  LLW  disposal 
sites  is  not  required,  may  be  difficult  and 
generate  a  significant  credibility  problem. 

In  response,  the  petitioner  states  that 
*****  credibility  problems  occur  when 
misrepresentations — i.e.  government 
ownership  is  necessary  in  order  to 
assure  proper  LLRW  management — are 
initially  made,  and  that  such  credibility 
problems  are  exaceibated  the  longer 
such  misrepresentations  are  allowed  to 
continue."  The  petitioner  asserts  that 
there  would  appear  to  be  a  larger 
credibility  problem  for  the  Commission 
to  TtiaintAin  10  CFR  61.59(a)  that  is,  in 
the  petitionere's  view,  in  direct  conflict 
with  a  statute  (i.e.,  Section  151(b)  of  the 
NWPA).  The  petitioner  offers  that,  "The 
Commission  might  reflect  on  the 
Department  of  Energy's  recent  efforts  to 
gain  credibility  by  coming  clean  on  past 
misrepresentations — i.e.  secret  radiation 
studies." 

Public  Qmunents  on  the  Petition 

The  notice  of  receipt  of  the  p>etition 
for  rulemaking  invited  interested 
persons  to  submit  written  comments 
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concerning  the  petition.  The  NRC 
received  six  comment  letters.  Three 
comment  letters  were  received  from 
States,  one  from  the  DOE,  one  from  the 
Nuclear  Energy  Institute  (NEI),  and  one 
from  an  environmental  organization. 
The  comments  generally  fociised  on  the 
main  element  of  the  petition,  that  the 
Commission  amend  its  regulations  to 
adopt  a  rule  regarding  government 
ownership  of  a  LLW  disposal  facility 
that  minors  the  hfWPA  or  the  resultant 
impact  of  this  rule  diange.  One 
oommenter  supported  the  petitioner  and 
the  other  five  believe  the  petition 
should  be  denied.  The  conunents  and 
responses  were  reviewed  and 
considered  in  the  development  of  NRC's 
decision  on  this  petitioiL  These 
conunents  are  available  in  the  NRC 
Public  Docimient  Room.  A  simunary  of 
the  significant  comments  follows: 

The  commenter  that  supported  this 
petition  for  rulemaking  was  the  State  of 
Nebraska.  Nebraska  had  also 
commented  on  the  ANPRM  discussed 
above,  and  its  position  continues  to 
support  the  petitioner's  view  that  the 
current  NRC  rule  conflicts  with  the 
NWPA.  Its  comment  also  states  that. 
"•  *  *  there  is  very  little  connection 
between  promulgating  reg\ilations 
deemed  necessary  or  desirable  to  protect 

Eublic  health  or  to  minimize  danger  to 
fe  and  property  and  the  current 
regulation  which  requires  low-level 
waste  disposal  on  land  owned  by  the 
federal  or  state  government  before  a 
fecility  can  be  Ucensed.  While  there 
may  be  a  need  for  having  the  state  or 
federal  government  involved  in  ovming 
the  property  AFTER  the  operation  and 
closiue  of  a  facility,  this  is  not  what  the 
current  rule  does.  Instead,  it  requires 
state  or  federal  ownership  prior  to  the 
license  being  issued"  (emphasis  in  the 
ori^nal). 

Tne  positions  and  specific  comments 
from  the  five  commenters  who  believe 
the  petition  should  be  denied  are 
basically  covered  in  the  "Reasons  for 
Denial"  Section. 

Reasons  for  Denial 

The  NRC  is  denying  the  petition  for 
the  following  reasons:  First,  the  NRC 
believes  the  petitioner  is  incorrect  that 
the  current  regulations  are  inconsistent 
with  Section  151(b)  of  the  NWPA; 
second,  the  NRC  has  the  authority  to 
require  Federal  or  State  land  ownership 
as  a  condition  for  licensing  a  LLW 
disposal  facility  and  continues  to 
believe  the  existing  regulatory 
procedures  are  appropriate;  and  third, 
the  NRC  continues  to  beUeve  that  there 
wotild  be  a  negative  impact  if  the 
changes  proposed  by  the  petitioner  were 
implemented. 


1.  The  NRC  agrees  with  those 
commenters  who  believe  the  petitioner 
has  incorrectly  interpreted  the  language 
and  intent  of  the  NWPA.  Section  1510^) 
of  the  NWPA  merely  authorizes,  but 
does  not  require,  the  DOE  to  take  title 
to  LLW  disposal  facility  sites  following 
termination  of  an  NRC  Ucense  for  such 
disposal.  This  is  demonstrated  by  the 
discretionary  language  of  the  statute. 
For  example,  under  Section  151(b),  as 
quoted  by  the  petitioner,  "The  Secretary 
(DOE)  [sic]  shall  have  the  [sic]  authority 
to  assume  title  and  custody  of  low-level 
radioactive  waste  and  the  land  on  which 
such  waste  is  disp>osed  of,  upon  request 
by  [sic]  the  owner  of  such  waste  and 
Uuad  and  following  termination  of  the 
license  issued  by  the  Commission  (NRC) 
[sic]  for  such  disposal  *  •  '."The  NRC 
believes  that  there  is  no  conflict 
between  Section  151(b)  of  the  NWPA 
and  10  CFR  61.5g(a).  NRC's  reouirement 
under  §  61.5g(a).  (hat  fecilities  be  sited 
on  land  owned  by  Federal  or  State 
government,  does  not  prevent  DOE  from 
exercising  its  authority  under  Section 
151(b)  of  the  NWPA  to  assume  title  and 
custody  after  Ucense  termination.  The 
DOE  is  a  Federal  entity  and  thus  could 
satisfy  the  $  61.59(a)  requirement  for 
governmental  land  ownership.  The  NRC 
regulation  in  §  61.59(a)  is  broader  than 
the  statutory  requirement.  For  example, 
assuming  for  purposes  of  argument,  if 
DOE  lacked  the  authority  under  Section 
151(b]  of  the  NWPA  to  own  a  disposal 
site  prior  to  license  termination,  NRC's 
regulations  would  allow  another  Federal 
or  State  entity  to  own  the  land  as 
required  by  §  61.59(a).  The  foc\is  of 
§  61.59(a)  is  on  Federal  or  State  land 
ownership,  whereas  the  focus  of  Section 
151(b)  is  on  DOE's  authority  to  assimae 
title  and  custody  of  a  LLW  disposal 
facility. 

Further,  under  Section  151(b)(2).  "If 
the  Secretary  assumes  title  and  custody 
of  any  such  waste  and  land  under  this 
subsection,  the  Secretary  shall  maintain 
such  waste  and  land  in  a  maimer  that 
wiU  protect  the  public  health  and  safety, 
and  Ae  environment."  The  NWPA  thus 
allows  the  DOE,  if  it  so  chooses,  to 
assxune  title  and  custody  of  the  waste 
and  land  after  license  termination.  The 
discretionary  nature  of  the  statutory 
language  indicates  that  the  petitioner's 
conclusion  is  incorrect. 

Finally,  §  61.59(a),  on  its  face  does  not 
impose  any  obligation  on  the  States, 
rather  it  imposes  a  condition  with 
respect  to  land  disposal  of  low-level 
waste,  namely  that  the  Commission  will 
permit  disposal  of  low-level  waste  only 
on  land  owned  by  a  Federal  or  State 
entity.  Thus,  we  see  no  conflict  with  the 
holding  in  New  Yoric  v.  United  States, 
112  S.  a.  2408  (1992)  that  Congress 


does  not  have  the  authority  under  the 
Constitution  to  compel  the  States  to  take 
affirmative  action  with  regard  to  waste 
disposal.  Similarly,  NRC's  regulation. 
§  61.59(a),  does  not  direct  or  compel  the 
States  to  take  affirmative  action  with 
regard  to  waste  disposal. 

2.  As  stated  in  the  notice  of 
withdrawal  of  the  ANPRM.  the 
"Commission  beUeves  there  is  adequate 
statutory  authority  for  the  NRC  to 
require  Federal  or  State  land 
ownership."  This  authority  comes  from 
the  Atomic  Energy  Act  of  1954,  as 
amended,  in  Section  161b  which  gives 
the  Commission  the  authority  to 
promulgate  regulations  deemed 
necessary  or  desirable  to  protect  health 
or  to  minimize  danger  to  life  or 
property.  The  requirement  for  Federal  or 
State  government  ownership  of  land  for 
disposal  of  waste  at  a  land  disposal 
facility  has  been  a  requirement  in  the 
Commission's  regulations  since  the 
inception  of  commercial  disposal 
operations  (NRC  promulgated  the  land 
ownership  requirement  in  1961  (26  FR 
352,  January  18, 1961)).  hi  exceptional 
cases  an  exemption  from  this 
reqitirement  may  be  granted  in  the 
public  interest  if  life  or  property  is  not 
endangered  pursuant  to  10  CFR  61.6. 
The  granting  of  an  exemption  by  the 
State  of  Utah  from  State  land  ownership 
regulations  led  the  Commission  to  issue 
the  ANPRM  in  order  to  soUdt 
comments  regarding  the  possible 
desirability  of  changing  the  rule,  but  the 
majority  of  comments  received  in 
response  to  that  sohdtation  convinced 
the  Commission  that  no  change  should 
be  made.  The  NRC  continues  to  beUeve 
that  the  requirement  for  govenunental 
land  ownership  in  §  61.59(a)  will  ensure 
control  of  the  disposal  site  after  closure, 
and  thereby  reduce  the  potential  for 
inadvertent  intrusion,  better  ensure 
integrity  of  the  site,  and  facilitate 
monitoring  of  site  performance.  Further, 
the  NRC  staff  beUeves  that  requiring 
government  ownership  prior  to 
licensing  is  beneficial  so  that  a  potential 
licensing  issue  is  settled  prior  to  the 
facility  beginning  operation.  The 
experience  of  the  State  of  California  in 
obtaining  Federal  laiui  for  the  proposed 
Ward  Valley  disposal  facility  is  a  case 
in  point  that  transfer  of  land  is  not 
automatic  and  should  not  be  assumed  at 
the  time  the  license  is  granted. 
Therefore,  requiring  governmental  land 
ownership  prior  to  licensing  is  an 
appropriate  regulatory  requirement. 

3.  In  addition,  as  discussed  in  the 
notice  of  withdrawal  of  the  ANPRM  and 
by  several  of  the  commenters,  the 
proposed  change  in  the  requirements 
could  have  a  de-stabilizing  effect  on  the 
ongoing  efforts  by  the  States  to  license 
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LLW  disposal  facilities.  The  NRC 
believes  that  because  there  would  be  no 
health  and  safety  benefit  from  the 
proposed  change  in  requirements,  it  is 
inappropriate  to  take  an  action  which 
coiUd  have  an  adverse  impact  on  the 
timely  development  of  sare  LLW 
disposal  facilities. 

For  reasons  cited  in  this  document, 
the  NRC  denies  the  petition. 

Dated  at  Rockville,  Maryland,  this  9th  day 
of  December,  1996. 

For  the  Nuclear  Regulatory  Commission. 
JamwM.  Taylor. 
Executive  Director  for  Operations. 
[FR  Doc.  9fr-32486  Filed  12-20-96;  8:45  am] 
MLUNQ  COM  TSM-OI-P 


FEDERAL  RESERVE  SYSTEM 

12  CFR  Parts  207, 220.  and  221 

[RegutotkMW  Q,  T.  and  U:  Doctot  No.  R- 
0944] 

S«curfties  CradK  Transactions 

AQENCY:  Board  of  Governors  of  the 
Federal  Reserve  System. 
ACTKM:  Proposed  rule:  extension  of 
comment  period. 

SUMMARY:  The  Board  is  extending  the 
comment  period  on  its  proposal  to 
amend  its  margin  regulations, 
Regulations  G,  T,  and  U,  to  give  the 
public  additional  time  to  comment  on 
the  proposal.  The  Secretary  of  the 
Board,  acting  pursuant  to  delegated 
authority,  has  extended  the  comment 
period  from  December  26, 1996,  to 
January  31, 1997.  to  give  the  public 
additional  time  to  provide  comments. 
DATES:  Comments  should  be  received  on 
or  before  January  31, 1997. 
ADDRESSES:  Comments  should  refer  to 
Docket  R-0944,  and  may  be  mailed  to 
William  Wiles,  Secretary,  Board  of 
Governors  of  the  Federal  Reserve 
System,  20th  Street  and  Constitution 
Avenue.  N.W.,  Washington.  DC  20551. 
Comments  addressed  to  Mr.  Wiles  also 
may  be  delivered  to  Room  B-2222  of  the 
Eccles  Building  between  8:45  a.m.  and 
5:15  p.m.  weekdays,  or  to  the  guard 
station  in  the  Eccles  Biulding  courtyard 
on  20th  Street  N.W.  (between 
Constitution  Avenue  and  C  Street  N.W.) 
at  any  time.  Comments  received  will  be 
available  for  inspection  in  Room  MP- 
500  of  the  Martin  Building  between  9:00 
a.m.  and  5:00  p.m.  weekdays,  except  as 
provided  in  12  CFR  261.9  of  the  Board's 
Riiles  Regarding  the  Availability  of 
Information. 

FOR  FURTHER  INFORMATION  CONTACT: 
Oliver  Ireland,  Associate  General 
Counsel  (202)  452-3625,  Gregory  Baer. 


Managing  Senior  Counsel  (202)  452- 
3236.  or  Scott  Holz,  Senior  Attorney 
(202)  452-2966,  Legal  EKvision;  for  the 
hearing  impaired  only. 
Telecommunications  Device  for  the  Deaf 
(TEKD).  Dorothea  Thompson  (202)  452- 
3544. 

8UPPI.EMENTARY  INFORMATION:  On 
November  26. 1996.  the  Boardlrequested 
comment  on  amendments  to  its  margin 
regulations,  Regulations  G,  T,  and  U  (61 
FR  60168). 

By  order  of  the  Secretary  of  thA  Board, 
acting  pursuant  to  delegated  authority  for  the 
Board  of  Governors  of  ^e  Federal  Reserve 
System,  December  17, 1996. 
William  W.Wilaa. 
Secretary  of  the  Board. 
(FR  Doc.  96-32474  Filed  12-20-96;  8:45  am] 
BNJJNQ  COM  ttl^^l-* 


DEPARTMEirr  OF  TRANSPORTATION 

Federal  Aviation  AdminlstratkMi 

14CFRPart30 

[Doctot  No.  94-8W-2»-AD] 

Airworthiness  DiracUves;  BeH 
Heilcoptar  Textron.  Inc.  Model  214ST 
Helicopters 

AGENCY:  Federal  Aviation            ^ 
Administration.  DOT. 
ACnON:  Notice  of  proposed  rulemaking 
(NPRM). 

SUMMARY:  This  docimient  proposes  the 
adoption  of  a  new  airworthiness 
dirM±ive  (AD)  that  is  applicable  to  Bell 
Helicopter  Textron.  Inc.  (BHTI)  Model 
214ST  helicopters.  This  proposal  would 
require  creation  of  a  component  history 
card  using  a  Retirement  Index  Number 
(RIN)  system;  would  establish  a  system 
for  tracking  Increases  to  the 
accumulated  RIN;  and  would  establish  a 
maximum  accimiulated  RIN  for  the 
pillow  block  bearing  bolts  (bearing 
bolts).  This  proposal  is  prompted  by 
fatigue  analyses  and  tests  that  show 
certain  bearing  bolts  fall  sooner  than 
originally  anticipated  because  of  the 
unanticipated  high  nimiber  of  takeofEs 
and  external  load  lifts  utilizing  high- 
power  settings  in  addition  to  the  time- 
in-service  (TIS)  accrued  under  other 
operating  conditions.  The  actions 
specified  by  the  proposed  AD  are 
intended  to  prevent  fatigue  failure  of  the 
bearing  bolts,  which  could  result  in 
failure  of  the  main  rotor  system  and 
subsequent  loss  of  control  of  the 
helicopter. 

DATES:  Comments  must  be  received  by 
February  21, 1997. 


ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Office  of  the 
Assistant  Chief  Counsel.  Attention: 
Rules  Docket  No.  94-SW-28-AD.  2601 
Meacham  Blvd..  Room  663.  Fort  Worth. 
Texas  76137.  Comments  may  be 
inspected  at  this  location  between  9:00 
ajn.  and  3:00  p.m.,  Monday  through 
Friday,  except  Federal  holidays. 

The  service  information  referenced  in 
the  proposed  rule  may  be  obtained  fit>m 
Bell  Helicopter  Textron.  Inc.,  Product 
Support  Department,  P.O.  Box  482.  Fort 
Worth,  Texas,  76101. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Charles  Harrison,  Aerospace  Engineer. 
FAA,  Rotorcraft  Certification  Office. 
Rotorcrafl  Directorate.  F(vt  Worth. 
Texas  76193-0170,  telephone  (817) 
222-5447,  fax  (817)  222-5959. 

SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  persons  are  Invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Commimications 
should  identify  the  Rules  Docket 
number  and  be  submitted  in  triplicate  to 
the  address  specified  above.  All 
communications  received  on  or  before 
the  closing  date  for  comments,  specified 
above,  will  be  considered  before  taking 
action  on  the  proposed  rule.  The 
proposals  contained  in  this  notice  may 
be  changed  in  light  of  the  comments 
received. 

Conmients  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  FAA-publlc  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  No.  94-SW28-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  conmtenter. 

Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NERM  by  submitting  a  request  to  the 
FAA,  Office  of  the  Assistant  Chief 
Counsel,  Attention:  Rules  Docket  No. 
94-SW-28-AD,  2601  Meacham  Blvd., 
Room  663,  Foit  Worth,  Texas  76137. 
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DiscuMion 

This  notice  proposes  the  adoption  of 
a  new  airworthiness  directive  (AO)  that 
is  applicable  to  BHTI  Model  214ST 
helicopters.  This  proposal  would 
reqiiire,  within  the  next  25  hours  TIS 
after  the  effective  date  of  this  AO, 
creation  of  a  component  history  card 
using  the  RIN  system  for  certain  bearing 
bolts  on  the  Model  214ST  helicopters;  a 
system  for  tracking  increases  to  the 
accumulated  RIN;  and  would  establish  a 
maximum  accumulated  RIN  of  17,000 
for  the  Model  214ST  helicopter  bearing 
bolts.  Fatigue  analyses  and  tests  by  the 
manufactxirer  show  that  certain  bearing 
bolts  £ul  sooner  than  originally 
anticipated  becaiise  of  the  unanticipated 
high  number  of  takeoffs  and  external 
load  Ufts  utilizing  high-power  settings 
in  addition  to  the  TIS  accrued  under 
other  operating  conditions.  This 
condition,  if  not  corrected,  could  result 
in  fatigue  failure  of  the  bearing  bolts, 
which  could  result  in  failure  of  the  main 
rotor  system  and  subsequent  loss  of 
control  of  the  hehcopter. 

The  FAA  has  reviewed  BHTI  Alert 
Service  Bulletin  (ASB)  No.  214ST-94- 
69,  dated  November  7, 1904,  which 
describes  procedures  for  creation  of  a 
component  history  card  within  the  next 
25  hours  TIS  for  Model  214ST 
helicopters.  The  ASB  also  describes  the 
retirement  life  as  17,000  RIN  for  the 
bearing  bolts  installed  on  the  Model 
214ST  helicopters. 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  BHTI  Model  214ST 
helicopters  of  the  same  type  design,  the 
proposed  AD  would  require  creation  of 
a  component  history  card  using  the  RIN 
system:  a  system  for  tracking  increases 
to  the  acnimnlatad  RIN;  and  wo\ild 
establish  a  maximum  accimiulated  RIN 
of  17,000  for  the  Model  214ST 
helicopter  bearing  bolts. 

The  FAA  estimates  that  6  helicopters 
of  U.S.  registry  would  be  affected  by  this 
proposed  AD,  and  that  it  would  take  (1) 
24  work  hours  per  helicopter  to  replace 
the  affected  bearing  bolts  due  to  the  new 
method  of  determining  the  retirement 
life  required  by  this  AD;  (2)  2  work 
hours  per  helicopter  to  create  the 
component  history  card  or  equivalent 
record  (record):  (3)  10  v/oA  hoius  per 
helicopter  to  maintain  the  record  each 
year,  and  that  the  average  labor  rate  is 
$60  per  woriL  hour.  Required  parts 
would  cost  approximately  $2,000  per 
helicopter.  Based  on  these  figures,  the 
total  cost  impact  of  the  proposed  AO  on 
U.S.  operators  for  the  first  year  is 
estimated  to  be  $7,760  and  eiK:h 
subsequent  year  to  be  $7,160.  These 
costs  assume  replacement  of  the  bearing 


bolts  in  one-sixth  of  the  fleet  each  year, 
creation  and  maintenance  of  the  records 
for  all  the  fleet  the  first  year,  and 
creation  of  one-sixth  of  the  fleet's 
records  and  maintenance  of  the  records 
for  all  the  fleet  each  subsequent  year. 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
in  accordance  with  Executive  Order 
12612,  it  is  determined  that  this 
proposal  would  not  have  siiffident 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Af  sessment 

For  the  reasons  discussed  above,  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  the  DOT 
Regulatory  PoUcies  and  Procedures  (44 
FR  11034,  February  26, 1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regvdatory 
Flexibihty  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  is  contained  in  the  Rules  Docket 
A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the    . 
location  provided  under  the  caption 
ADDRESSES. 

List  of  Subjects  in  14  CFR  Port  39 

Air  transfKirtation,  Aircraft.  Aviation 
safety.  Safety.  ■•  ».    *-     ,>     ^ 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows:  -  ..  . 

PART  39— AIRWORTHINESS 
DIRECTIVES  '     ' 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Antfaority:  49  USC  106(g).  40113, 44701. 

139.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  a  new  airworthiness  directive  to 
read  as  follows: 

Bell  Helicopter  Textron  Incj  Docket  No.  94- 

SW-28-AD. 
Applicability:  All  Model  214ST  helicopters 
with  pillow  block  bearing  bolts  (bearing 
bolts),  part  number  (P/N)  20-057-12-48D  or 
-SOD,  installed,  certificated  in  any  category. 

Note  1:  This  AD  applies  to  each  helicopter 

identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 


modified,  altered,  or  repaired  in  the  area 
subject  to  the  requiiementa  of  this  AD.  For 
helicopters  that  have  been  modified,  altered, 
or  repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  use  the  authority 
provided  in  paragraph  (e)  to  request  approval 
from  the  FAA.  This  approval  may  adchess 
either  no  action,  if  the  current  configuration 
eliminates  the  unsafe  condition,  ot  different 
actions  necessary  to  address  the  unsafe 
condition  described  in  this  AD.  Such  a 
request  should  include  an  assessment  of  the 
e^ct  of  the  changed  configuration  od  the 
unsafe  condition  addressed  by  this  AD.  In  do 
case  does  the  presence  of  any  modification, 
alteration,  or  repair  remove  any  helicopter 
from  the  applicability  of  this  AD. 

Compliance:  Required  within  25  hours 
time-in-service  (TIS)  after  the  effective  date 
of  this  AD,  unless  accomplished  previously. 

To  prevent  fatigue  failure  of  the  bearing 
bohs,  which  could  result  in  failure  of  the 
main  rotor  system  and  subsequent  loss  of 
control  of  the  helicopter,  accomplish  the 
following: 

(a)  Create  a  component  history  card  or  an 
equivalent  record  for  the  bearing  bolts,  P/N 
20-057-1 2-48D  or  -SOD. 

(b)  To  determine  the  accumulated  RIN  to 
date  on  pazis  in  service,  multiply  the  foctored 
flight  hour  total  to  date  by  13.6  (round-off  the 
result  to  the  next  higher  whole  number). 
Record  on  the  component  history  card  the 
accumulated  Retirmnent  Index  Number 
(RIN). 

Note  2:  Bell  Helicopter  Textron.  Inc.  Alert 
Service  Bulletin  214ST-94-69,  dated 
November  7, 1994.  pertains  to  this  AD. 

(c)  After  compliance  with  paragraphs  (a) 
and  (b)  of  this  AD,  during  each  oi>eration 
thereafter,  maintain  a  count  of  each  takeoff 
and  external  load  lift  performed,  and  at  the 
end  of  each  day's  operations,  increase  the 
accumulated  RIN  on  the  component  history 
cards  as  follows: 

(1)  IncreMO  the  RIN  by  2  for  each  takeoff 

(2)  Inoeaae  the  RIN  by  2  for  each  external 
load  lift  or,  increase  the  RIN  by  4  for  each 
external  load  lift  op>eration  in  which  the  load 
is  picked  up  at  a  higher  elevation  and 
released  at  a  lower  elevation,  and  the 
difference  in  elevation  between  the  pickup 
point  and  the  release  point  is  200  feet  or 
greater. 

(d)  Remove  the  bearing  bolts  from  service 
on  or  before  attaining  an  accumulated  RIN  of 
17,000.  If  any  of  the  four  bearing  bolts  are    • 
replaced  based  on  condition,  then  all  four 
bolts  must  be  replaced  at  that  time.  The  bolts 
are  no  longer  retired  based  upon  flight  hours. 
This  AD  revises  the  Airworthiness 
Limitations  section  of  the  maintenance 
manual  by  establishing  a  new  retirement  life 
for  the  bearing  bolts  of  17,000  RIN. 

(e)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  Rotorcraft 
Certification  Office,  FAA,  Rotorcraft 
Directorate.  Operators  shall  submit  their 
requests  through  an  FAA  Principal 
Maintenance  Inspector,  who  may  concur  or 
comment  and  then  send  it  to  the  Manager, 
Rotorcraft  Certification  Offlce. 
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Mate  S:  Infoimation  concerning  the 
eodstsnce  of  approved  alternative  methodi  of 
compliance  vtiih  this  AD,  if  any,  may  be 
obtained  from  the  Rotorcraft  Certification 
Office. 

(f)  Special  Qight  permits  may  be  Issued  in 
accordance  wi£  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  helicopter 
to  a  location  where  the  requirements  of  this 
AD  can  be  accomplished. 

Issued  in  Fort  Worth,  Texas,  on  December 
9,1906. 
EricBrias, 

Manager,  Rotorcraft  Dinctorate,  Aircraft 
Certification  Service. 

(FR  Doc.  9&-32434  Filed  12-20-96;  8:45  am] 
■LUNQ  COOC  4*10-11-0 


14CFRPart39 

(Doctot  No.  M-CE-34-AD] 

RIN2120-AA64 

AlrwofthlneM  Directives;  Raytheon 
Aircraft  Company  Models  E33,  F33, 
Q33,  E33A.  F33A.  E33C.  F33C,  C35. 
D36.  E3S,  F35,  035,  H36,  J35,  K35,  M35. 
N35.  P3S,  S35,  V35,  V35A,  V35B, 
V36TC.  V35ATC,  V35BTC,  36,  A36, 
A36TC.  B36TC,  50,  B50.  C50. 9&-55. 
95A55, 95B55, 95C55,  D55,  E55. 56TC, 
A56TC,  58,  S8TC,  95,  B95,  B95A.  D95A, 
and  E95  Airplanes 

agency:  Federal  Aviation 
Administration,  DOT. 
ACTKM:  Notice  of  proposed  rulemaking 
(NPRM). 

SUMMARY:  This  document  proposes  to 
adopt  a  new  airworthiness  directive 
(AD)  that  would  apply  to  Raytheon 
Airovft  Company  (Raytheon)  Models 
E33.  F33.  G33.  E33A,  F33A.  E33C,  F33C, 
C35,  D35.  E35,  F35,  G35,  H35,  J35.  K35, 
M35,  N35,  P35.  S35,  V35.  V35A,  V35B, 
V35TC.  V35ATC,  V35BTC.  36,  A36, 
A36TC,  B36TC,  50,  850,  C50.  95-55, 
95A55,  95B55,  95C55,  D55,  £55,  56TC, 
A56TC.  58,  58TC.  95,  B95,  B95A,  D95A, 
and  E95  airplanes.  The  proposed  action 
wotild  require  checking  the  interior 
cabin  door  handle  and  the  interior 
utility  door  handle  for  proper  locking, 
and  if  the  handles  do  not  lod:,  re- 
installing the  door  handles  correctly  for 
the  lock  to  engage.  Reports  of  the 
interior  utihty  and  interior  cabin  dow 
handles  opening  without  depr^sing  the 
lock  release  button  prompted  the 
proposed  action.  The  actions  specified 
by  die  proposed  AD  are  intended  to 
prevent  unintentional  opening  of  the 
interior  cabin  side  door  and  the  interior 
utility  door  while  in  flight,  which  if  not 
detected  and  corrected,  could  result  in 
injury  to  passengers. 


DATES:  Ck>mment8  must  be  received  on 
or  before  February  21, 1997. 
ADDRESSES:  Sulnnit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Central  Region, 
Office  of  the  Assistant  Chief  Counsel, 
Attention:  Rules  Docket  No.  96-CE-34- 
AD,  Room  1558, 601  E.  12th  Street, 
Kansas  Qty,  Missouri  64106.  Comments 
may  be  inspected  at  this  location 
between  8  a.m.  and  4  p.m.,  Monday 
through  Friday,  hoUdays  excepted. 

Service  information  that  applies  to  the 
proposed  AD  may  be  obtained  from 
Radeon  Aircraft  Company,  P.O.  Box 
85,  Wichita,  Kansas  67201-0085.  This 
information  also  may  be  examined  at 
the  Rules  Docket  at  die  address  above. 
FOR  FURTHER  MFORMATION  CONTACT:  Mr. 
Larry  Engler,  FAA,  Wichita  Aircraft 
Certification  Office,  1801  Airport  Road, 
Room  100,  Mid-Continent  Airport, 
Wichita,  Kansas  67209;  telephone  (316) 
946-4122;  facsimile  (316)  946-4407. 

SUPPLEMENTARY  INFORMATKM: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  argiunents  as 
they  may  desire.  Communications 
should  identify  the  Rules  Docket 
niunber  and  be  submitted  in  triplicate  to 
the  address  specified  above.  All 
communications  received  on  or  before 
the  closing  date  for  conunents,  specified 
above,  will  be  considered  before  taking 
action  on  the  proposed  rule.  The 
proposals  contained  in  this  notice  may 
be  changed  in  light  of  the  comments 
received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
suboutted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report  that 
summarizes  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  wiU  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  No.  96-CE-34-AD."  The 
postcard  vdll  be  date  stamped  and 
returned  to  the  commenter. 

Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  Central  Region,  Office  of  the 


Assistant  Chief  Counsel,  Attmtion: 
Rules  Docket  No.  96-CE-34-AD,  Room 
1558. 601  E.  12th  Street.  Kansas  Qty, 
Missoiui  64106. 

Events  I.eediBg  to  die  Pcopoeed  Action 

Reports  received  from  nine  ovfoenl 
operators  of  Raytheon  Models  £33,  F33, 
G33,  E33A.  F33A,  E33C,  F33C,  C35, 
D35.  £35,  F35,  035,  H35,  J35.  K35,  M35. 
N35.  P35,  S35,  V35.  V35A,  V35B, 
V35TC,  V35ATC,  V35BTC,  36,  A36. 
A36TC.  B36TC,  50,  B50,  C50,  95-55, 
95A55,  95B55,  95C55,  D55,  £55,  56TC 
A56TC,  58,  58TC,  95,  B95,  B95A,  D95A, 
and  £95  aifplanes  show  that  the  interior 
side  cabin  door  and  utility  door  may 
open  Uinintentionally  because  the  door 
handle's  lock  release  button  may  not 
catch  due  to  improper  installation.  If 
this  problem  is  not  discovered  and 
corrected,  a  passenger  or  crew  member 
could  lean  faiis/her  hand  down  on  the 
supposedly  locked  door  handle  and  the 
doOT  would  open  without  warning. 

Related  Service  InfiDnnation 

Raytheon  has  issued  Service  Bulletin 
No.  2693,  Issued  May  1996  vtdiich 
specifies  inspecting  the  airplane's 
interior  side  cabin  door  and  utility  door 
handles  for  locking  and  proper 
installation- 
Explanation  of  the  Provision  of  tfie 
Propoaed  Action 

After  examining  the  circumstances 
and  reviewing  all  available  information 
related  to  the  incidents  described  above, 
the  FAA  has  determined  that  AD  action 
should  be  taken  to  prevent 
tmintentional  opening  of  the  interior 
cabin  side  door  and  the  interior  utility 
door  \^le  in  fhght,  which  if  not 
detected  and  corrected,  could  residt  in 
injury  to  passengers. 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  in  other  Raytheon  Models  £33,. 
F33,  033,  E33A,  F33A,  E33C,  F33C. 
C35,  D35,  £35,  F35, 035,  H35,  J35.  K35. 
M35,  N35,  P35,  S35,  V35.  V35A,  V35B, 
V35TC,  V35ATC.  V35BTC.  36.  A36. 
A36TC.  B36TC,  50,  B50.  C50,  95-55, 
95A55,  95B55.  95C55.  D55,  £55.  56TC. 
A56TC.  58.  58TC.  95,  B95.  B95A.  D95A. 
and  £95  airplanes  of  the'same  type 
design,  the  proposed  AD  would  require 
a  certified  pilot  checking  the  interior 
side  cabin  door  handle  and  the  utility 
door  handle  for  correct  locking 
operation  of  the  handle.  If  the  handle 
opens  the  door  without  pudung  the 
handle's  lock  release  bution,  prior  to 
further  flight,  the  proposed  AD  would 
require  a  licensed  airframe  mechanic  to 
correct  the  door  lock  by  removing  the 
handle,  and  installing  the  handle  so  that 
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the  handle  lock  raleese  button  locks  the 
door. 

Coel  Impact 

The  FAA  estimates  that  19,000 
airplanes  in  the  U.S.  registry  would  be 
afiected  by  the  proposed  AD,  that  it 
would  take  approximately  2  workhours 
per  airplane  to  accomplish  the  proposed 
action,  and  that  the  average  labor  rate  is 
approximately  $60  an  hour.  Based  on 
these  figures,  the  total  cost  impact  of  the 
proposed  AD  on  U.S.  operatcns  is 
estimated  to  be  $2,280,000.  The  FAA 
has  no  way  to  determine  the  number  of 
owners/operators  with  affected 
airplanes  who  have  not  inspected  or  re- 
in^alled  the  door  handles. 

Regulatory  Impact 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
vuious  levels  of  government.  Therefore, 
in  accordance  with  Executive  Order 
12612.  it  is  determined  that  this 
proposal  would  not  have  sufficient 
federalism  impUcations  to  warrant  the 
preparation  of  a  Federalism  Assessment 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  imder 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  FoUdes  and  Procedures  (44 
FR  11034,  February  26. 1979):  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  has  been  placed  in  the  Rules 
Docket.  A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
ADDRESSES. 

List  of  Sidijects  in  14  CFR  Part  39 

Air  transfwrtation.  Aircraft,  Aviation 
safety,  Safety. 

Hie  Propoead  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  foUows: 

PART  3»-AIRWOfrmiNESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Anlhartty:  49  USC  106(g),  40113, 44701. 


fmiS   [AmMidad] 

2.  Section  39.13  is  amended  by 
adding  a  new  airworthiness  directive 
(AD)  to  read  as  follows: 

Kaythaoa  Ainaaft  Otmfmaj:  Docket  No.  06- 
CE-34-AD. 

Applicability:  Models  E33,  F33.  G33.  B33A, 
F33A.  E33C,  F33C.  C35,  D35,  B35,  F35,  G35. 
H35,  J35,  K35,  M35.  N35,  P35,  S35.  V35, 
V35A,  V35B.  V35TC.  V35ATC,  V35BTC.  36. 
A36,  A36TC,  B38TC.  50.  B50.  C50.  95-55, 
95A55,  95B5S.  95C55,  D55.  ESS,  56TC. 
A56TC,  58,  58TC,  95,  B9S,  B95A.  D9SA,  and 
B95  Airplanes  (ail  serial  numbers), 
certificated  in  any  category. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  afiiscted,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (g)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effeK:t  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it 

Compliance:  Required  within  the  next  50 
hours  time-in-eervice  (TIS)  or  at  the  door 
handle  removal,  whichever  occurs  first,  after 
the  effective  date  of  this  AD.  unless  already 
accomplished. 

To  prevent  unintentional  opening  of  the 
interior  cabin  side  door  and  the  interior 
utility  door  while  in  flight,  which  if  not 
detected  and  corrected,  could  result  in  injury 
to  pessengers  or  loss  otcontrol  of  the 
airplane,  accomplish  the  following: 

(a)  Check  the  interior  side  cabin  door 
handle  and  the  utility  door  handia  for  correct 
locking  operation  of  the  handle  in 
accordance  with  the  A0CX3MPLISHMENT 
INSTRUCTIONS  section  of  Raytheon  Swvice 
Bulletin  (SB)  No.  2693,  Issued  May.  1996. 

(b)  The  check  required  in  paragraph  (a)  of 
this  AD  may  be  performed  by  the  owner/ 
operator  holding  at  least  a  private  pilot 
certificate  as  autiiorized  by  section  43.7  of 
the  Federal  Aviation  Regulations  (14  CFR 
43.7),  and  must  be  entered  into  the  aircraft 
records  showing  compliance  with  this  AD  in 
accordance  with  section  43.11  of  the  Federal 
Aviation  Regulations  (14  CFR  43.11).    « 

(c)  If  the  door  handle  is  locked  and  wrill 
only  unlock  by  depressing  the  handle  door 
lock  release  button,  tlien  no  further  action  is 
necessary. 

(d)  If  the  handle  opens  the  door  without 
depressing  the  handle's  lock  release  button, 
prior  to  huther  flight,  correct  the  door  lock 
by  removing  the  handle,  and  installing  the 
handle  so  that  the  handle  lock  release  button 
locks  the  door  in  accordance  with  the 
ACCOMPLISHMENT  INSTRUCTIONS 
section  in  Raytheon  SB  No.  2693,  Issued 
May,  1996. 

(e)  The  action  required  in  pvagraph 

(d)  of  this  AD  must  be  accomplished  by  a 
licensed  airframe  mechanic 


(f)  Special  flight  permits  may  be  issued  in 
■cconvuoe  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

(g)  An  alternative  method  of  compliance  as 
adjustment  of  the  ccunpliance  time  that 
provides  an  equivalent  level  of  safety  may  be 
approved  by  the  Manager,  Wichita  Airtsafl 
Certification  Office  Aiqxirt  Road.  Room  100, 
Mid-Continent  Airport,  Wichita.  Kansas 
67209.  The  request  shall  be  forwarded 
through  an  apprc^riate  FAA  Maintenance 
Iiupector,  who  may  add  comments  and  then 
send  it  to  the  Manager.  Wichita  Aircraft 
Certification  Office. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  wdth  this  AD,  if  any,  may  be 
obtained  from  the  Wichita  Airoaft 
Certification  Office. 

(h)  All  persons  afiiacted  by  this  directivia 
may  obtain  copies  of  the  dociunent  refoiTed 
to  herein  upon  request  to  Raytheon  Aircraft 
Company,  P.O.  Box  85,  Wichita,  Kansas 
67201-0085;  or  may  examine  this  document 
at  the  FAA,  Central  Region,  Office  of  the 
Assistant  Qiief  Counsel,  Room  1558,  601  B. 
12th  Street,  Kansas  City,  Missouri  64106. 

Issued  in  Kansas  Qty.  Missouri,  on 
December  13. 1996. 

Michael  Gallagher, 

Manager,  Snuill  Airplane  Directorate,  Aircraft 
Certification  Office. 

[FR  Doc  96-32437  Filed  12-20-96;  8:45  am) 
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14  CFR  Part  39 

[Doctet  No.  09-CE-«6-^AO] 

Rm2120-AA64 

AlrworthliMss  Dir«cttv«s;  BurltharcR 
Qrob  Lufl-und  Raumfahri  QmbH 
Mo(W  0 103  Twin  Astir  SallpianM 

agency:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Notice  of  proposed  rulemaking 
(NPRM). 

SUMMARY:  This  document  proposes  to 
adopt  a  new  airworthiness  directive 
(AD)  that  would  apply  to  certain  Grob 
Luft-und  Raumfahri  (Grob)  Model  G  103 
Twin  Astir  sailplanes.  The  proposed 
action  would  require  replacing  the 
airbrake  over-center  lever  and  installing 
new  inspection  holes.  Cracked  airbrake 
over-center  levers  found  during  routine 
insfiections  prompted  the  proposed 
action.  The  actions  specified  by  the 
proposed  AD  are  intended  to  prevent  an 
asymmetrical  airbrake  deployment 
causing  an  uncontrollable  roll  and 
possible  loss  of  control  of  the  sailplane. 
DATES:  Comments  must  be  received  on 
or  before  February  21, 1997. 
ADDRESSES:  Submit  comments  on  the 
proposal  in  triplicate  to  the  Federal 
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Aviation  Administration  (FAA),  Central 
Region,  Officis  of  the  Assistant  Chief 
Counsel,  Attention:  Rules  Docket  No. 
95-CE-9&-AD,  Room  1558. 601  E.  12th 
Street.  Kansas  City,  Missouri  64106. 
Comments  may  be  inspected  at  this 
location  between  8  a.m.  and  4  p.m., 
Monday  through  Friday,  holidays 
excepted. 

Service  information  that  applies  to  the 
proposed  AD  may  be  obtained  bom 
Grob  Luft-und  Raumfahrt,  GmbH.,  D- 
8939,  Mattsies-am  Flugplatz,  Germany. 
This  information  also  may  be  examined 
at  the  Rules  E)ocket  at  the  address  above. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
J.  Mike  Kiesov,  Project  Officer, 
Sailplanes,  FAA  Small  Airplane 
Directorate,  1201  Walnut,  suite  900. 
Kansas  City,  Missouri  64106;  telephone 
(816)  426-6932;  facsimile  (816)  426- 
2165.  •. 

SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications 
should  identify  the  Rules  Docket 
number  and  be  submitted  in  triplicate  to 
the  address  specified  above.  All 
commimications  received  on  or  before 
the  closing  date  for  comments,  specified 
above,  will  be  considered,  before  taking 
action  on  the  proposed  rule.  The 
proposals  contained  in  diis  notice  may 
be  changed  in  light  of  the  comments 
received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report  that 
siunmarizes  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  No.  95-CE-96-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

AvaiUbUity  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  Central  Region,  Office  of  the 
Assistant  Chief  Counsel,  Attention: 
Rules  Docket  No.  95-CE-96-AD.  Room 


1558,  601  E.  12th  Street,  Kansas  Qty, 
Missouri  64106. 

Disciusion 

The  Luflfohrt-Bundesamt  (LBA), 
which  is  the  airworthiness  authority  for 
Germany,  recently  notified  the  FAA  that 
an  imsafe  condition  may  exist  on  certain 
Oob  G  10^  Twin  Astir  sailplanes.  The 
LBA  reports  that  cracks  have  been 
discovered  in  the  airbrake  over-center 
lever  on  three  Grob  G  103  Twin  Astir 
sailplanes  during  the  routine  3,000 
hours  time-in-service  (TIS)  inspections. 
This  condition,  if  not  detected  and 
corrected,  could  result  in  an  imexpected 
asymmetrical  airbrake  deployment 
resulting  in  an  uncontrollable  roll  of  the 
sailplane. 

Grob  has  issued  Service  Bulletin  TM 
315-47/2,  dated  January  20, 1993  and 
Grob  Repair  Instructions  No.  315—45/2, 
dated  October  11, 1991,  which  specifies 
procedures  for  replacing  the  airbrake 
over-center  lever  and  installing  new 
inspection  holes. 

The  LBA  classified  this  service 
bulletin  as  mandatory  and  issued  AD 
92-309/2  (kob,  dated  February  26, 
1993,  in  order  to  assure  the  continued 
airworthiness  of  these  sailplane  in 
Germany. 

FAA's  Determinatioii 

This  sailplane  model  is  manufactured 
in  Germany  and  is  type  certificated  for 
operation  in  the  United  States  under  the 
provisions  of  section  21.29  of  the 
Federal  Aviation  Regulations  (14  CFR 
21.29)  and  the  appficable  bilateral 
airworthiness  agreement.  Pursuant  to 
this  bilateral  airworthiness  agreement, 
the  LBA  has  kept  the  FAA  informed  of 
the  situation  described  above.  The  FAA 
has  examined  the  findings  of  the  LBA, 
reviewed  all  available  information 
including  the  service  information 
referenced  above,  and  determined  that 
AD  action  is  necessary  for  products  of 
this  type  design  that  are  certificated  for 
operation  in  the  United  States. 

Explanation  of  the  Provisions  of  the 
Proposed  AD 

Since  an  imsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  in  other  Grob  G  103  Twin  Astir 
sailplanes  of  the  same  type  design 
registered  in  the  United  States,  the 
proposed  AD  would  require  replacing 
the  airbrake  over-center  lever  (Grob  part 
number  (P/N)  103-4123  (left)  andP/N 
103-4124  (right))  with  a  new  part  of 
improved  design  (Grob  P/N  103B-4123 
(left)  and  103B-4124  (right))  and 
installing  new  inspection  holes.  * 


Related  Service  Information  . 

Accomplishment  of  the  proposed 
action  would  be  in  accordance  with 
Grob  Service  Bulletin  TM  315-47/2, 
dated  Janiiary  20, 1993,  and  Grob  Repair 
Instructions  No.  315-45/2,  dated 
October  11. 1991. 

Cost  Impact 

The  FAA  estimates  that  60  sailplanes 
in  the  U.S.  registry  would  be  affected  by 
the  proposed  AD,  that  it  would  take 
approximately  12  workhours  per 
sailplane  to  accomplish  the  proposed 
action,  and  that  the  average  labor  rate  is 
approximately  $60  an  hoiir.  Parts  cost 
approximately  $650  per  sailplane.  Based 
on  these  figures,  the  total  cost  impact  of 
the  proposed  AD  on  U.S.  operators  is 
estimated  to  be  $82,200  or  $1,370  per 
sailplane.  The  FAA  has  no  way  of 
determining  how  many  owners/ 
operators  have  accomplished  the 
proposed  action  and  therefore  assumes 
that  none  of  the  owners/operators  of  the 
affected  sailplanes  have  accompUshed 
the  proposed  action. 

Regulatory  Impact 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  govenunent  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
in  accordance  with  Executive  Order 
12612,  it  is  determined  that  this 
proposal  would  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federahsm  Assessment 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26, 1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative; 
on  a  substantial  number  of  small  entities 
imder  the  criteria  of  the  Regulatory 
FlexibiUty  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  has  been  placed  in  the  Rules 
Docket.  A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  3fl 

Air  transportation,  Aircraft,  Aviation    . 
safety,  Safety. 

The  Praposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 


\ 


•      97508  Federal  Kegiater  /  Vol  61.  No.  247  /  Monday.  December  23,  1996  /  Proposed  Rules 


39  of  the  Federal  Aviation  Regolatians 
(14  CFR  part  39)  as  follows: 

PART  39— AiRWORTHiNESS 
DIRECnyES 

1.  the  authority  dtation  for  part  39 
continues  to  read  as  follows: 

AadMrttr  49  U.S.C  10e(g),  40113.  44701. 

f3t.13    [AnMnded] 

2.  Section  39.13  is  amended  by 
adding  a  new  airworthiness  directive 
(AD)  to  read  as  follows: 

Bvrkhardt  Grab  Luft-unii  Raamfiihit, 
Gi^hH.  (Grab):  Docket  No.  9&-CE-96-AD. 

Applicability:  Model  G 103  Twin  Astir 
SailpUne  (serial  numbers  3000  through  3291, 
with  or  without  the  suffix  "7"),  certificated 
in  any  category. 

Note  1:  This  AD  applies  to  each  sailplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  wheUMr  it  has  been 
modified,  altered,  or  repaired  In  the  area 
subject  to  the  requirements  of  this  AD.  For 
sailplanes  that  have  been  modified,  altered, 
or  repaired  so  that  the  performance  of  the 
requirements  of  this  AO  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (d)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  efiisct  of  the  modification,  altaration.  or 
repair  on  the  imsaie  condition  addressed  by 
this  AD-,  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it 

Compliance:  Required  within  the  next  50 
hours  time-in-service  (TIS)  after  the  effisctive 
date  of  this  AD,  unless  already  accomplished. 

To  prevent  an  asymmetrical  airbrake 
deployment  causing  an  uncontrollable  roll 
and  possible  loss  of  control  of  the  sailplane, 
accomplish  the  following: 

(a)  Replace  the  airbrake  overK»nter  lever 
(Grob  part  number  (P/N)  103-4123,  left,  and 
103—4124,  right)  with  a  new  part  of  improved 
design  (Grob  P/N  103B-4123,  left,  and  103B- 
4124.  right)  in  accordance  with  the 
Procedures  section  of  Grob  Service  Bulletin 
(SB)  TM  315-47/2.  dated  January  20. 1993, 
and  Grob  Repair  Instructions  No.  315—45/2, 
dated  October  11, 1991. 

(b)  Install  inspection  holes  in  accordance 
with  the  Procedure  section  of  Grob  Repair 
Instructions  No.  31S-45/2,  dated  October  11, 
19M. 

(c)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  sailplane 
to  a  location  where  the  requirements  of  this 
AD  can  hb  accomplished. 

(d)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  equivalent  level  of  safety  may  be 
approved  by  the  Manager.  Small  Airplane 
Directorate,  1201  Walnut,  suite  900,  Kansas 
Qty,  Missouri  64106.  The  request  shall  be 
fm-warded  through  an  appropriate  FAA 
Maintenance  Inspector,  who  may  add 
comments  and  then  send  it  to  the  Manager, 
Small  Airplane  Directorate. 


Note  2:  Infionnation  ooncstning  the 
existence  of  approved  alternative  methods  of 
nmnplMinnw  with  this  AD,  if  any,  may  be 
obtained  from  the  Small  Airpluie 
Directorate.  ^    '  «• 

(e)  All  persons  affected  by  this  directive 
may  obtain  copies  of  these  documents 
referred  to  herein  upon  request  to  Grob  Luit- 
und  Raum&hrt,  GmbH.,  I>-6939,Mattsie8-am 
Flugplatz,  Germany  or  may  examine  these 
documents  at  the  FAA.  Central  Region.  Office 
of  the  Assistant  Chief  Counsel,  Room  155S. 
601  E.  12th  Street.  Kansas  Qty,  Missouri 
64106. 

Issued  in  Kansas  Qty,  Missouri,  on  -'--. 

December  13, 1996. 

Michael  GalUghor.  Vr 

Manager,  Small  Airplane  Directorate,  Aircraft 
Certification  Service. 

[FR  Doc  96-32438  Filed  12-20-^;  8:45  am] 
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DEPARTMENT  OF  THE  TREASURY 

Internal  Revenue  Service 

26  CFR  Part  1 

[REa-24«619-«e] 

RIN  154C^U«7  .      '     -/■ 

Reorganizations;  Receipt  of  Securities 

AGENCY:  Internal  Revenue  Service  (IRS). 
Treasury. 

ACTION:  Notice  of  proposed  rulemaking 
and  notice  of  public  hearing. 

SUMMARY:  This  doctunent  contains 
proposed  regulations  relating  to  the 
receipt,  as  part  of  a  reorganization,  of 
rights  to  acqxiire  stock  of  a  corporation 
that  is  a  party  to  the  reorganization.  This 
dociunent  also  provides  notice  of  a 
public  hearing  on  these  regulations. 

DATES:  Written  comments  must  be 
received  by  March  24. 1997.  Requests  to 
appear  and  outlines  of  topics  to  be 
discussed  at  the  public  hearing 
scheduled  for  March  25. 1997,  must  be 
received  by  Mandi  4. 1997. 

ADDRESSES:  Send  submissions  to: 
CC:DOM:(X)RP:R  (REG-249819-961, 
room  5228,  Internal  Revenue  Service, 
POB  7604,  Ben  Franklin  Sution, 
Washington,  DC  20044.  In  the 
alternative,  submissions  may  be  hand 
deUvered  between  the  hours  of  8  ajn. 
and  5  p.m.  to:  CC:DOM:CORP-Jl  (REG- 
249819-96),  Courier's  Desk,  Internal 
Revenue  Service,  1111  Constitution 
Avenue  NW..  Washington,  DC.,  or. 
electronically,  via  the  IRS  Internet  site 
at:  http://www.iis.ustreas.gov/prod/ 
tax — regs/comments.html. 

The  pubhc  hearing  will  be  held  in  the 
Commissioner's  Conference  Room,  room 


3313, 1111  Constitution  Avenue  NW., 
Washington,  DC. 

FOR  FURTHER  MPORMATION  CONTACT: 
Conoeming  the  proposed  regulations. 
Michael  J.  Danbury,  (202)  622-7750; 
concerning  submissions  and  the  public 
hearing,  EvangeUsta  Lee  at  (202)  622- 
7190  (not  toll-free  numbers). 

8UPPLEMBITARY  MFORMATKM: 

Background 

A.  General  Information 

i  This  document  contains  proposed 
amendments  to  the  Income  Tax 
Regulations  (26  CFR  part  1)  under 
sections  354,  355,  and  356  of  the 
Internal  Revenue  Code  of  1986  (Code), 
relating  to  exchanges  of  stock  and 
securities  in  certain  reorganizations.  In 
particular,  the  proposed  regulations 
address  the  receipt,  as  part  of  a 
reorganization,  of  rights  to  acquire  stock 
of  a  corfxjration  that  is  a  party  to  the 
reorganization. 

Section  354  generally  provides  for  the 
nonrecognition  of  gain  or  loss  from  the 
exchange  of  stock  or  sectuities  in  a 
corporation  that  is  a  party  to  a 
reorganization  for  stock  or  seciuities  in 
the  same  corporation  or  in  another 
corporation  that  is  a  party  to  the 
reorganization.  Gain  realized  on  an 
exchange  of  securities  is  not  recognized 
provided  that  the  principal  amotmt  of 
the  securities  received  does  not  exceed 
the  principal  ampunt  of  any  securities 
surrendered  pursuant  to  the  plan  of 
reorganization. 

Section  355  provides  for  the 
nonrecognition  of  gain  or  loss  upon  a 
distribution  by  a  corporation  with 
respect  to  its  stock  of  stock  in  a 
controlled  corporation,  or  an  exchange 
of  securities  in  a  controlled  corporation 
for  its  securities.  As  in  the  case  of  a 
transaction  described  in  section  354. 
gain  realized  on  an  exchange  of 
securities  is  not  recognized  provided 
that  the  principal  amoimt  of  the 
securities  received  does  not  exceed  the 
principal  amount  of  the  securities 
surrendered  pursuant  to  the  plan  of 
reorganization. 

Section  356  provides  rules  for 
recognition  of  gain,  but  not  loss,  if  a 
shareholder  or  seciuity  holder  receives 
nonqualifying  property  (i.e.,  boot)  as 
well  as  qualifying  property  in  a 
transaction  to  which  section  354  or  355 
would  otherwise  apply.  In  particular, 
realized  gain  is  recognized  in  an  amount 
not  in  excess  of  the  foir  maricet  value  of 
the  excess  principal  amount  of  the 
securities  received  over  the  principal 
amount  of  any  securities  surrendered  as 
part  of  the  plan  of  reorganization. 
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B.  Existing  Regulations        ,  •    ^'    •'*'* 

Existing  regulations  undet  sections 
354  and  355  provide  that  stock  rights 
and  stock  warrants  are  not  included  in 
the  term  "stock  or  seciirities."  Prior  to 
the  promulgation  of  these  regulations  in 
1955,  the  treatment  of  such  instruments 
was  unclear.  Although  the  Supreme 
Court  had  held  that  stock  warrants  do 
not  constitute  "stock"  for  purposes  of 
determining  whether  a  transaction  is  a 
reorganization,  the  Board  of  Tax 
Appeals  had  held  that  stock  warrants 
did  constitute  "secxmties"  for  purposes 
of  section  112(b)(3)  of  the  1932  Act  (a 
predecessor  to  section  354  of  the  Code). 
Compare  Hetverixig  v.  Southwest 
Consolidated  Corp.,  315  U.S.  194  (1942), 
with  Raymond  v.  Commissioner,  37 
B.T.A.  423  (1938). 

Since  1955,  courts  have  avoided 
concluding  whether  stock  rights  or  stock 
warrants  constitute  "securities"  for 
purposes  of  sections  354  and  355.  See, 
e.g.,  Cariberg  v.  United  States,  281  F.2d 
507,  509  n.3  (8tii  Cir.  1960);  Rateman  v. 
Commissioner.  40  T.C.  408  (1963); 
Estate  of  Smith  v.  Commissioner,  63 
T.C.  722  (1975). 

C  Reasons  for  Change 

A  purpose  of  the  reorganization 
provisions  of  the  Code  is  to  defer  the 
recognition  of  gain  and  loss  in  certain 
readjustments  of  corporate  structure. 
Generally,  the  Code  extends 
nonrecognition  to  an  exchange  of  stock 
which  effects  only  a  readjustment  of 
continuing  interest  in  modified 
corporate  forin.  Although  a  right  to 
acquire  stock  is  not  stock,  the  IRS  and 
Treastiry  believe  that  it  may  generally 
represent  a  form  of  investment  in  the 
capital  structure  of  the  corporation  that 
justifies  nonrecognition  treatment  as  a 
security  imder  sections  354  and  355. 
Other  provisiohs  of  the  Code  expressly 
acknowledge  the  role  that  stock  rights 
play  in  the  capital  structure  of  a 
corporation.  See,  e.g.,  sections  317  and 
1032.  Accordingly,  the  proposed 
regiilations  provide  that  for  purposes  of 
sections  354  and  355  the  term  seoirities 
includes  "rights  to  acquire  stock"  issued 
by  a  corporation  that  is  a  party  to  a 
reorganization. 

Explanation  of  ProTisians 

A.  Scope  of  Proposed  Rules 

The  proposed  regulations  treat  rights 
to  acquire  stock  issued  by  a  corporation 
that  is  a  party  to  a  reorganization  as , 
securities  of  the  corporation.  For  this 
purpose,  the  term  "rights  to  acquire 
stodc"  of  an  issuing  corporation  has  the 
same  meaning  as  the  term  has  in 
sections  305(d)(1)  and  317(a).  It  does  not 
include  rights  exercisable  against 


persons  other  than  the  issuer  of  the 
stock,  or  rights  that  relate  to  property 
other  than  stock  of  the  issuer  of  the 
rights.  As  under  current  law,  a 
conversion  privilege  contained  in  a 
stock  or  debt  instrument  generally  Mdll 
not  be  considered  a  separate  property 
right  received  as  part  of  the 
reorganization.  See  Rev.  RuL  69-265 
(1969-1  C.B.  109). 

B.  Consequences  Upon  Receipt  of  Stock 
Ri^ts 

For  purposes  of  sections  354, 355  and 
356,  the  proposed  regulations  treat 
rights  to  acquire  stock  as  securities 
having  no  priiKdpal  amoimt.  As  a  result, 
a  taxpayer  will  not  be  required  to 
recognize  any  gain  imder  section  356 
upon  the  receipt  of  a  stock  right.  This 
Mdll  generally  be  the  case  regardless  of 
whether  the  taxpayer  surrenders  stock, 
stock  rights,  or  debt  seauities. 

C.  Effect  on  Other  Authorities    . 

The  proposed  rules  apply  only  for  the 
purpose  of  determining  the  amount  of 
gain  to  be  recognized  in  connection 
with  exchanges  occurring  pursuant  to 
transactions  otherwise  qualifying  under 
section  368  or  355.  They  do  not  address 
issues  concerning  the  qualification  of  a 
transaction  under  section  368  or  355. 
For  example,  the  proposed  rules  do  not 
permit  rights  to  acquire  stock  to  be 
taken  into  account  in  determining 
continuity  of  shareholder  interest.  See 
Southwest  Consolidated  Corp.  (stock 
options  are  not  stock). 

The  proposed  rules  have  no  effect  on 
other  Code  provisions  governing  the 
treatment  of  stock  options  or  similar 
interests  for  other  purposes.  Thus,  for 
example,  the  treatment  of  an  instnunent 
under  these  rules  is  not  relevant  in 
determining  whether  the  holder  of  the 
instrument  is  treated  as  holding  stock  of 
the  issuer  for  various  purposes.  See,  e.g.. 
sections  318(a)(4),  382(k)(6),  and 
1504(a)(5).  Similarly,  an  instrument 
treated  as  a  stock  right  under  these  rules 
may  be  subject  to  special  rules  under 
other  provisions  of  the  Code  or 
regulations  relating  to  compensation 
related  stock  options.  See,  e.g.,  sections 
83  and  421-424  and  the  regidations 
thereunder.  Nor  is  any  inference 
intended  as  to  the  treatment  of  an 
exchange,  substitution,  or  assumption  of 
such  options  under  current  law. 

D.  Proposed  Effective  Dates 

The  proposed  regulations  change  a 
long-stancUng  regulatory  position.  To 
afford  taxpayers  the  opportunity  to  plan 
for  the  change,  these  regulations  are 
proposed  to  be  effective  60  days  after 
the  Treasury  decision  adopting  these 


rules  as  final  regulations  ia  filed  with 
the  Office  of  the  Federal  Register. 

E.  Comments  Regarding  Need  for 
Further  Guidance 

Comments  are  requested  as  to 
whether  additional  guidance  is  needed 
with  respect  to  the  scope  of  these 
regulations  and  the  general  treatment  of 
rights  to  acquire  stock.  For  example, 
comments  are  invited  with  respect  to: 
the  need  for  additional  guidance  or 
special  rules  to  address  transactions 
involving  exchanges,  substitutions,  or 
assimiptions  of  compensation  related 
stock  options;  the  application  of  section 
306  to  the  transfer  of  a  right  to  acquire 
common  stock  if  the  right  is  received 
tax-free  pursuant  to  section  305  or  354; 
whether  section  302  should  apply  to  the 
cash  settlement  or  repurchase  of  a  stock 
right,  for  example  by  treating  the  holder 
as  having  purchased  the  stock  pursuant 
to  the  terms  of  the  right  and  the  issuer 
as  having  then  redeemed  that  stock  for 
cash;  and  any  other  administrative 
guidance  which  may  be  helpful  in  light 
of  these  proposed  rules,  including 
suggestions  as  to  existing  revenue 
rulings  or  revenue  procedures  that 
should  be  modified,  reconsidered,  or 
revoked.  Note  that  comments  outside  of 
the  scope  of  these  regulations  will  be     • 
considered  as  suggestions  for  other 
future  gmdance. 

Special  Anal3rses 

It  has  been  determined  that  this  notice 
of  proposed  rulemaking  is  not  a 
significant  regulatory  action  as  defined 
in  Executive  Order  12866.  Therefore,  a 
regulatory  assessment  is  not  required.  It 
has  also  been  determined  that  section 
553(b)  of  the  Administrative  Procedure 
Act  (5  U.S.C.  chapter  5)  does  not  apply 
to  these  regulations.  Because  the 
regulation  does  not  im{}ose  a  collection 
of  information  on  smaU  entities,  the 
Regulatory  Flexibility  Act  (5  U.S.C 
chapter  6)  does  not  apply.  Pursuant  to 
section  7805(f)  of  the  Code,  this  notice 
of  proposed  rulemaking  will  be 
submitted  to  the  Chief  Counsel  for 
Advocacy  of  the  Small  Business  ' 

Administration  for  conmient  on  its 
impact  on  small  business. 

Comments  and  Public  Hearing 

Before  these  proposed  regulations  are 
adopted  as  final  regiilations, 
consideration  will  be  given  to  any 
comm«its  submitted  timely  (in  the 
manner  described  under  the 
ADDRESSES  caption)  to  the  IRS.  All 
comments  will  be  available  for  public 
inspection  and  copying. 

A  public  hearing  is  scheduled  for 
March  25, 1997,  at  10  a.m.,  in  the 
CoiAmissioner's  Conference  Room,  room 


"S-^    ' 
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3313.  Because  of  access  restrictioiis. 
visitors  will  not  be  admitted  beyond  the 
Internal  Revenue  Building  lobby  more 
than  15  minutes  before  the  hearing 
starts. 

The  rules  of  26  CFR  601.601(aM3) 
apply  to  the  hearing. 

Persons  who  wish  to  present  oral 
comments  at  the  hearing  must  submit  an 
outline  of  the  topics  to  be  discussed  by 
March  4, 1997. 

A  period  of  10  minutes  will  be 
allotted  to  each  person  for  making 
comments. 

An  agenda  showing  the  scheduling  of 
the  sp^kers  will  be  prepared  after  the 
deadline  for  receiving  outlines  has 
passed.  Copies  of  the  agenda  will  be 
available  £ree  of  charge  at  the  hearing. 

Drafting  Information 

The  principal  author  of  these 
regulations  is  David  B.  Friedel,  formerly 
of  the  OfQce  of  Assistant  Chief  Counsel 
(Corporate).  However,  other  personnel 
from  the  IRS  and  Treasiiry  Department 
participated  in  their  development 

List  of  Snbiects  in  26  CFR  Part  1 

Income  taxes,  Reporting  and 
recordkeeping  requirements. 

Fropoaed  Amendments  to  the 
Regulations 

Accordingly,  26  CFR  part  1  is 
proposed  to  be  amended  as  follows: 

PART  1— INCOME  TAXES 

Paragraph  1.  The  authority  citation 
for  pari  1  continues  to  read  in  part  as 
follows: 

AodMrily:  26  U.S.C.  7805  *  *  *. 

Par  2.  Section  1.354-1  is  amended  by 
revising  paragraph  (e)  to  read  as  follows: 

{ 1.364-1    Exchangaa  of  atock  and 
aacurttiaa  In  certain  raorganizationa. 

(e)  For  piuposes  of  section  354.  the 
term  seciuities  includes  rights  issued  by 
a  party  to  the  reorganization  (the  issuing 
corporation)  to  acqiiire  its  stock.  For 
purposes  of  this  section  and  section 
356(d)(2)(B).  a  right  to  acquire  stock  has 
no  principal  amount.  This  paragraph  (e) 
apphes  to  exchanges  occiuring  on  or 
after  the  day  that  is  60  days  after  the 
Treasury  decision  adopting  these 
regulations  is  filed  with  the  Federal 
Roister. 

Par  3.  Section  1.355-1  is  amended  by 
removing  the  last  sentence  of  paragraph 
(b)  and  adding  paragraph  (c)  to  read  as 
follows: 

i  1.356-1    DtaMNitton  of  atock  and 
aocuritiaa  of  a  contraNad  corporation. 


(c)  Stock  rights.  For  purposes  of 
section  355,  ^  term  seciuities  includes 
rights  to  acquire  the  stock  Of  the 
distributing  corporation  or  the 
controlled  corporation  (the  issuing 
corporation].  For  pui^Joaea  of  this 
section  and  section  356(d)(2)(B),  a  right 
to  acquire  stock  has  no  principal 
amoimt.  This  paragraph  (c)  applies  to 
distributions  occiuring  on  or  after  the 
day  that  is  60  days  after  the  Treasury 
decision  adopting  these  regulations  is 
filed  with  the  Fedovl  Reg^ter. 

Par  4.  Section  1.356-3  is  amended  by: 

1.  Redesignating  existing  paragraph 
(b)  as  paragraph  (c). 

2.  Adding  a  new  paragraph  (b)  to  read 
as  follows: 


fl.356-3    Rulaafbr 


navnanioi  aacurnoa 


(b)  For  purposes  of  this  section,  a 
right  to  acquire  stock  of  the  issuing 
corporation  is  treated  as  a  seciirity  with 
no  principal  amount.  Thus,  such  right  is 
not  other  property  when  received  in  a 
transaction  to  which  section  356  applies 
(regardless  of  whether  seciuities  an 
surrendered  in  the  exchange).  This 
paragraph  (b)  applies  to  transactions 
occurring  on  or  after  the  day  that  is  60 
days  after  the  Treasury  decision 
adopting  these  regulations  is  filed  with 
the  Federal  Register. 
•        •        •        •        •  -  ■*"    , 

Margaret  Mifawr  Ridurdaoa, 

Commissioner  of  Internal  Revenue. 

[FR  Doc.  96-32040  Filed  12-20-96;  8:45  am] 

aNJJNQ  COOK  4aiO-01-U  »< 


26CFR  Parti 

(REQ-209828-«ei  • '        '   ' 

RIN  1545-AU28 

Nuclear  Decommissioning  Funds; 
Revised  Schedules  of  Ruling  Amounts 

AGENCY:  Internal  Revenue  Service  (IRS). 
Treasury. 

ACTION:  Notice  of  proposed  rulemaking 
and  notice  of  public  hearing. 

summary:  This  document  contains 
proposed  regulations  relating  to  requests 
for  revised  schedules  of  ruling  amoimts 
for  nuclear  decommissioning  reserve 
funds.  The  proposed  regidations  would 
amend  existing  regulations  to  ease  the 
burden  on  aHected  taxpayers  by 
permitting  them  to  adjust  their  ruling 
amounts  under  a  formula  or  method 
rather  than  by  filing  a  request  for  a 
revised  schedule  of  ruling  amounts. 
This  dociunent  also  provides  notice  of 
a  public  hearing  on  these  proposed 
regulations.  -. 


DATES:  Comments  must  be  received  by 
March  24. 1997.  Requests  to  speak  and 
outlines  of  oral  comments  to  be 
discussed  at  the  public  hearing 
scheduled  for  May  13, 1997,  at  10  a.m., 
must  be  received  by  April  22, 1997.. 
ADDRESSES:  Send  submissions  to 
0C:DOM.CORP:R  lREG-209828-96], 
room  5226,  Internal  Revenue  Service, 
FOB  7604.  Ben  Franklin  Station. 
Washington,  DC  20044.  Submissions 
may  be  hand-delivered  between  the 
hours  of  8  a.m.  and  5  p.m.  to: 
CCJX)M:CORP:R  lREG-20982a-96j, 
Courier's  Desk,  Internal  Revenue 
Service,  1111  Constitution  Avenue, 
N.W..  Washington,  DC.  Alternatively, 
taxpayers  may  submit  comments 
electronically  via  the  Internet  by 
selecting  the  "Tax  Regs"  option  on  the 
IRS  Home  Page,  or  by  submitting 
comments  directly  to  the  IRS  Internet 
site  at  http://www.irs.ustreas.gov/prod/ 
tax__regs/comments.html.  A  public 
hearing  will  be  held  in  the  NYU 
Classroom,  Second  Floor,  Room  2615, 
Internal  Revenue  Building.  1111 
Constitution  Avenue.  N.W.. 
Washington.  DC. 

FOR  FURTHER  INFORMATION  CONTACT: 
Concerning  the  proposed  regulations. 
Peter  C.  Friedman.  (202)  622-3110  (not 
a  toll-free  number);  concerning 
submissions  and  the  hearing. 
Evangelista  Lee,  (202)  622-7190  (not  a 
toll-free  nimiber). 

'SUPPLEMENTARY  INFORMATION: 
Paperwork  Redaction  Act 

The  collection  of  information 
contained  in  this  notice  of  proposed 
rulemaking  has  been  submitted  to  the 
Office  of  Management  and  Budget  for 
review  in  accordance  with  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3507(d)).  Comments  on  the 
collection  of  information  should  be  sent 
to  the  Office  of  Management  and 
Budget ,  Attn:  Desk  Officer  for  the 
Department  of  the  Treasury,  Office  of 
Information  and  Regulatory  Affairs, 
Washington,  DC  20503,  with  copies  to 
the  Internal  Revenue  Service,  Attn:  IRS 
Reports  Clearance  Officer,  T:FP, 
Washington,  DC  20224.  Comments  on 
the  collection  of  information  should  be 
received  by  February  21, 1997. 
Comments  are  specifically  requested 
concerning: 

Whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
Internal  Revenue  Service,  including 
whether  the  collection  will  have  a 
practical  utility; 

The  acciiracy  of  the  estimated  burden 
associated  with  the  proposed  collection 
of  information  (see  below); 
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How  the  quality,  utility,  and  clarity  of 
the  information  to  be  collected  may  be 
enhanced; 

How  the  burden  of  complying  with 
the  proposed  collection  of  information 
may  be  minimized,  including  through 
the  applicati(Hi  of  automated  collection 
techniques  or  other  forms  of  information 
technology;  and 

Estimates  of  capital  or  start-up  costs 
and  costs  of  operatic«i,  maintenance, 
and  purchase  of  service  to  provide 
information. 

The  collection  of  information  is  in 
§  1.468A-3.  This  information  is  required 
by  the  IRS  to  ensure  compliance  with 
the  provisions  of  section  468A  relating 
to  deductions  for  payments  made  to 
nuclear  decommissioning  reserve  funds. 
This  information  will  be  used  by  the  IRS 
to  support  the  issuance  to  taxpayers  of 
schedules  of  ruling  amounts  imder 
section  468A.  The  collection  of 
information  is  voluntary  to  obtain  a 
benefit.  The  likely  recordkeepers  are 
businesses  or  other  for-profit 
institutions.  Estimated  total  annual 
recordkeeping  burden:  100  hours. 
Estimated  average  annual  burden  per 
recordkeeper  5  hoiirs.  Estimated 
number  of  recordkeepers:  20. 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  the  collection  of  information 
displays  a  valid -control  niunber. 

Books  or  records  relating  to  a 
collection  of  information  must  be 
retained  as  Icmg  as  their  contents  may 
become  material  in  the  administration 
of  any  internal  revenue  law.  Generally, 
tax  returns  and  return  information  are 
confidential,  as  required  by  26  U.S.C. 
6103. 

Background 

This  document  contains  proposed 
regulations  under  section  468A  of  the 
Internal  Revenue  Code.  Section  468A 
was  added  to  the  Internal  Revenue  Code 
by  section  91(c)  of  the  Tax  Reform  Act 
of  1984  (Pub.  L.  98-369).  Significant 
amendments  were  made  to  section  468A 
by  section  1917  of  the  Energy  Policy  Act 
of  1992  (Public  Law  102-486). 

Section  468A(a)  allows  an  electing 
taxpayer  to  deduct  the  amount  of 
payments  made  by  the  taxpayer  to  a 
nuclear  decommissioning  reserve  fund. 
Section  468A(b)  limits  the  amount  of 
these  payments  for  any  taxable  year  to 
the  lesser  of  the  ruling  amount  or  the 
amoimt  of  decommissioning  costs 
included  in  the  taxpayer's  cost  of 
service  for  ratemaking  piuposes  for  that 
taxable  year. 

Section  468A(d)  provides  that  no 
deduction  shall  be  allowed  unless  the 
taxpayer  requests ,  and  receives,  a 


schedule  of  mling  amounts  from  the 
Secretary.  A  riding  amount  is,  with 
respect  to  any  textile  year,  the  amoimt 
determined  by  the  Secretary  as 
necessary  to  (1)  fund  that  portion  of  the 
nuclear  decommissioning  costs  of  the 
taxpayer  with  respect  to  the  nuclear 
power  plant  whiui  bears  the  same  ratio 
to  the  total  nuclear  decc»nmissioning 
costs  with  respect  to  such  nuclear 
power  plant  as  the  period  for  Mdiich  the 
nuclear  decommissioning  fund  is  in 
effect  bears  to  the  estimated  useful  life 
of  such  nuclear  power  plant;  and  (2) 
prevent  any  excessive  funding  of  such 
costs  OT  the  funding  of  such  costs  at  a 
rate  more  rapid  than  level  funding, 
taking  into  account  such  discoimt  rates  . 
as  the  Secretary  deems  appropriate. 
Section  468A(d)(3)  provides  that  the 
Secretary  shall,  at  least  once  during  the 
useful  life  of  the  nuclear  power  plant  (or 
more  frequently,  upon  the  requcwt  of  the 
taxpayer),  review  uid,  if  necessary, 
revise  the  schedule  of  ruling  amounts. 

Section  1.468A-3  sets  forth  the  rules 
relating  to  the  determination  of  nUing 
amoimts.  Section  1.468A-3(a)(4) 
permits  the  use  of  a  formula  or  method 
for  determining  a  schedule  of  ruling 
amoimts  (in  lieu  of  a  schedule  of  ruling 
amoimts  specifying  a  dollar  amount  for 
each  taxable  year),  but  only  if  the  public 
utility  commission  establishing  or 
approving  the  amount  of 
decommissioning  costs  to  be  included 
in  cost  of  service  for  ratemaking  does 
not  estimate  the  cost  of 
decommissioning  in  future  dollars. 

Section  1.468A-3(i)  contains 
provisions  for  the  review  and  revision  of 
schedules  of  ruling  amounts.  Section 
1.468A-3(i)(l)  sets  forth  circumstances 
under  which  a  taxpayer  must  request  a 
revision  to  its  schedule  of  ruling 
amounts.  In  general,  a  schedule  of 
ruling  amounts  must  be  reviewed  at  ten- 
year  intervals.  If  the  schedule  is 
determined  under  a  formula  or  method, 
however,  the  period  between  reviews 
may  not  exceed  five  years. 

Section  1.468A-3(i)(2)  provides  that  a 
taxpayer  may  request  an  elective  review 
of  its  schedule  of  ruling  amoiuits  so  long 
as  such  request  is  made  in  accordance 
with  the  rules  of  §  1.468A-3(h).  A 
taxpayer  seeking  to  maximize  its 
deductions  under  section  468A 
generallymeeds  to  request  an  elective 
review  of  its  schedule  of  ruling  amoimts 
each  time  a  public  utility  commission 
changes  previously  established  amounts 
of  deconunissioning  costs.  These 
proposed  regulations  amend  §  1.468A- 
3(a)(4)  by  eliminating  the  restriction  on 
the  use  of  a  formula  or  method  for 
determining  a  schedule  of  ruling 
amounts.  In  addition,  these  proposed 


regulations  revise  the  mandatory  review 
requirements  of  §  1 .468A-3(i)(l). 

Explanatioo  of  Provisions 

The  proposed  regulations  provide  dial 
a  taxpayer  may  request  approval  of  a 
fcnmula  or  method  for  determining  a 
schedule  of  ruling  amounts  (rathw  than 
a  schedule  specifying  a  dollar  amount 
for  each  taxable  year)  that  is  consistent 
with  the  principles  and  provisions  of 
the  rules  relating  to  the  determination  of 
ruling  amounts. 

The  proposed  regulation  would  ease 
the  filing  burden  on  taxpayers  by 
permitting  than  to  adjust  their  ruling 
amounts  under  a  formula  or  method 
(rather  than  by  filing  a  request  for  a 
revised  schedule  of  ruling  amounts). 
Thus,  under  the  proposed  regulations,  a 
taxpayer  may  maximize  its  deductions 
under  section  468A  without  requesting 
a  revised  schedule  of  ruling  amounts 
each  time  a  public  utility  commission 
changes  the  amoimt  of 
decommissioning  costs  included  in  the 
taxpayer's  cost  of  service  if,  under  the 
taxpayer's  f(»mula  or  method,  the 
commission's  action  results  in  a 
corresponding  change  in  rxiling 
amounts. 

In  addition,  the  proposed  regulations 
modify  the  mandatory  review 
provisions  applicable  to  schedules  of 
ruling  amounts  determined  under  a 
formula  or  method.  One  modification 
eliminates  the  rule  requiring  review  of 
those  schedules  after  five  years;  the 
schedules  will,  however,  be  subject  to 
the  general  rule  requiring  review  at  ten- 
year  intervals.  In  additicn.  a  taxpayer 
using  a  formula  or  method  will  be 
required  to  request  a  revised  schedule  of 
ruling  amounts  if,  beginning  with  the 
second  taxable  year  during  which  the 
most  recently  issued  formula  or  method 
is  in  effect,  the  ruling  amount  for  a 
taxable  year  (1)  differs  by  more  than  25 
percent  from  the  ruling  amoimt  for  any 
preceding  taxable  year  during  which 
such  formula  or  method  was  in  effect; 
-  or  (2)  differs  by  more  than  10  percent 
from  the  ruling  amoimt  for  the 
immediately  preceding  taxable  year. 
Under  these  circumstances  a  taxpayer 
must  file  a  request  for  a  revised 
schedule  of  ruling  amounts  on  or  before 
the  deemed  payment  deadline  for  the 
next  taxable  year. 

Proposed  Effective  Date 

The  regulations  are  proposed  to  be 
effective  for  requests  for  schedules  of 
ruling  amounts  made  on  or  after  the 
date  diat  the  final  regulations  are  filed 
with  the  Federal  Register. 


,.-» 
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Special  AnatjTMS 

It  has  been  determined  that  this  notice 
of  proposed  rulemaking  is  not  a 
Kignifimnt  regulatory  action  as  defined 
in  EO  12866.  Therefore,  a  regulatory 
assessment  is  not  required.  It  has  sSso 
been  determined  that  section  553(b)  of 
the  Administrative  Procedure  Act  (5 
U.S.C  chapter  5]  does  not  apply  to  these 
regulations,  and  because  the  regulation 
does  not  impose  a  collection  of 
information  on  small  entities,  the 
Regulatory  Flexibility  Act  (5  U.S.C. 
chapter  6)  does  not  apply.  Piusuant  to 
section  7805(f)  of  the  Internal  Revenue 
Code,  this  notice  of  proposed 
rulemaking  will  be  submitted  to  the 
Chief  Counsel  for  Advocacy  of  the  Small 
Business  Administration  for  comment 
on  its  impact  on  small  business. 

Comments  and  Public  Hearing 

Before  these  proposed  regulations  are 
adopted  as  final  regulations, 
consideration  will  be  given  to  any 
written  comments  (a  signed  original  and 
eight  (8)  copies)  that  are  submitted 
timely  to  the  IRS.  All  conmients  will  be 
available  for  public  inspection  and 
copying. 

A  public  hearing  has  been  scheduled 
for  May  13,  1997,  in  room  2615.  Because 
of  access  restrictions,  visitors  will  not  be 
admitted  beyond  the  Internal  Revenue 
Building  lobby  more  than  15  minutes 
before  the  hearing  starts. 

The  rules  of  26  CFR  601.601(a)(3) 
apply  to  the  hearing. 

Persons  that  wish  to  present  oral 
comments  at  the  hearing  must  submit 
comments  by  March  24. 1997  and 
submit  an  outline  of  the  topics  to  be 
discussed  and  the  time  to  be  devoted  to 
each  topic  by  April  22, 1997. 

A  period  of  10  minutes  will  be 
allotted  to  each  person  for  making 
comments. 

An  agenda  showing  the  scheduling  of 
the  speakers  will  be  prepared  after  the 
deadline  for  receiving  outlines  has 
passed.  Copies  of  the  agenda  will  be 
available  free  of  charge  at  the  hearing. 

Drafting  Information 

The  principal  author  of  these 
regulations  is  Peter  C.  Friedman,  Office 
of  Assistant  Chief  Counsel 
(Passthroughs  and  Special  Industries). 
However,  other  personnel  from  the  IRS 
and  Treasury  Department  participated 
in  their  development 

List  of  Subjects  in  26  CFR  Part  1 

Income  Taxes,  Reporting  and 
recordkeeping  requirements. 


Pn^MMed  Amendments  to  the 
Regulatinng 

Accordingly,  26  CFR  part  1  is     *"■ 
proposed  to  he  amended  as  follows: 

PART  1— INCOME  TAXES 

Paragraph  1.  The  authority  citation 
for  part  1  continues  to  read  in  part  as 
follows: 

AndMwityi  26  U.S.C.  7805  *  •  * 

Par.  2.  Section  1.468A-2  is  amended 
as  follows: 

1 .  The  text  of  paragraph  (f)(3)  is 
redesignated  as  paragraph  (f)(3)(i). 

2.  Paragraph  (f)(3)(ii)  is  added. 
The  addition  reads  as  follows: 

f1>(MA-2   Tielment  of  sIscMng  f^payr. 

(0*  •'*  '  '  .' 

(3)  •  •  •  (i)  •  •  • 

(ii)  The  requirement  of  this  pfiragraph 
(f)(3]  does  not  apply  if  the  taxpayer 
determines  its  schedule  of  ruling 
amoimts  under  a  fonnula  dt  method 
obtained  under  §  1.468A-3(a)(4)  and  the 
cost  of  service  amount  is  a  vari^le 
element  of  that  formula  or  method. 


Par.  3.  Section  1.468A-3  is  amended 
as  follows: 

1.  Paragraph  (a)(4)  is  revised. 

2.  Paragraph  (e)(5)  is  added. 

3.  Paragraphs  (i)(l)(ii)(A), 
(i)(l)(in)(A)(3).  and  (i)(l)(iii)(B)  are 
revised. 

4.  Paragraph  (i)(l)(iii)(C)  is  added. 
The  revisions  and  additions  read  as 

follows: 

f1.4«8A-3    Ruimgamount,,:',: '^  ., 

(a)*  •  *  '*     '■  '    ••'" 

(4)  The  Internal  Revenue  Service  will 
approve,  at  the  request  of  the  taxpayer, 
a  formula  or  method  for  determining  a 
schedule  of  ruling  amounts  (rather  &an 
a  schedule  specifying  a  dollar  amount 
for  each  taxable  year)  that  is  consistent 
with  the  principles  and  provisions  of 
this  section.  See  paragraph  (i)(l)(ii)  of 
this  section  for  a  special  rule  relating  to 
the  mandatory  review  of  niling  amounts 
that  are  detemiined  pursuant  to  a 
formula  or  method. 


(e)*  •  • 

(5)  A  formula  or  method  obtained 
under  paragraph  (a}(4)  of  this  section 
may  provide  for  changes  in  an  estimated 
date  described  in  paragraph  (e)(1)  or  (2) 
of  this  section  to  reflect  changes  in  the 
ratemaking  assiimptions  used  to 
determine  rates  (whether  interim  or 
final)  that  are  established  or  approved 
by  the  applicable  public  utility 
commission  after  the  filing  of  the    ' 


request  for  approval  of  a  formula  or 
method. 

•  ••••' 

(i)  •  •  • 

(ii)(A)  Any  taxpayer  that  has  obtained 
a  formula  or  method  for  determining  a 
schedule  of  ruling  amounts  for  any 
taxable  year  imder  paragraph  (a)(4)  of 
this  section  must  file  a  request  for  a 
revised  schedule  of  ruling  amoimts  on 
or  before  the  deemed  payment  deadline 
for  a  taxable  year  if  the  period  for  which 
the  most  recently  issued  formula  or 
method  has  been  in  effect  (the  ruling 
period)  began  at  least  two  taxable  years 
before  such  year  and — 

(2)  The  ruling  amount  for  the 
preceding  taxable  year  and  the  ruling 
amoxmt  for  any  earlier  taxable  year  in 
the  ruling  period  di^r  by  more  than  25 
percent  of  the  smaller  amoimt;  or 

[2)  The  ruling  amounts  for  the  two 
most  recent  taxable  years  differ  by  more 
than  10  percent  of  the  smaller  amount 

•  •        *        *        • 

(iii)*  *  • 
(A)*  •  * 

(3)  Reduces  the  amoimt  of 
decommissioning  costs  to  be  included 
in  cost  of  service  for  any  taxable  year; 

(B)  The  taxpayer's  most  recent  request 
for  a  schedule  of  ruling  amounts  did  not 
provide  notice  to  the  Internal  Revenue 
Service  of  such  action  by  the  pubUc 
utility  commission;  and 

(C)  In  the  case  of  a  taxpajrer  that 
determines  its  schedule  of  ruling 
amounts  under  a  formula  or  method 
obtained  under  paragraph  <a)(4)  of  this 
section,  the  item  increased,  adjusted,  or 
reduced  is  a  fixed  (rather  than  a 
variable)  element  of  that  fonnula  or 
method. 

•  •        •        •        • 

Margaret  Milner  Ridiardson, 

Commissioner  of  Internal  Revenue. 

(PR  Doc.  96-32122  Filed  12-20-96;  8:45  am] 
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26  CFR  Part  1 

[REO-2S2231-06] 

RIN1545-AU72 

i^ntinuity  of  Intsrwt 

AQENCY:  Internal  Revenue  Service  (IRS). 
Treasury. 

ACTION:  Notice  of  proposed  rulemaking 
and  notice  of  public  hearing. 

SUMMARY:  This  document  contains 
proposed  regulations  providing  that  the 
continuity  of  shareholder  interest 
requirement  for  corporate 
Inorganizations  is  satisfied  if  the 
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acquiring  corporation  furnishes 
consideration  which  represents  a 
proprietary  interest  in  the  afiiairs  of  the 
acquiring  corporation  and  such 
consideration  represents  a  substantial 
part  of  the  value  of  the  stock  or 
properties  transferred.  Dispositions  of 
stock  of  the  acquiring  corporation  by  a 
former  target  shareh^der  generally  are 
not  taken  into  account  in  determining 
whether  continuity  of  shareholder 
interest  has  been  satisfied.  This 
document  also  provides  notice  of  a 
public  hearing  on  these  proposed 
regulations. 

DATES:  Comments  must  be  received  by 
March  24, 1997.  Requests  to  speak  and 
outlines  of  topics  to  be  discuMed  at  the 
public  hearing  scheduled  fm 
Wednesday,  May  7, 1997  must  be 
received  by  Wednesday,  April  16, 1997. 
ADDRESSES:  Send  submissions  to: 
CCJX3M:CORP:R  (REG-252231-96), 
room  5228,  Internal  Revenue  Service, 
FOB  7604,  Boi  Franklin  Station, 
Washington.  DC  20044.  In  the 
alternative,  submissions  may  be  hand 
delivered  between  the  hours  of  8  a.m. 
and  5  pan.  to  OC:DOM:CCHlP:R  (REG- 
252231-96),  Courier's  Desk.  Internal 
Revenue  Service,  1111  Constitution^ 
Avenue  NW.,  Washington,  IXl. 
Alternatively,  taxpayers  may  submit 
comments  electronically  via  the  Internet 
by  selecting  the  "Tax  Regs"  option  on 
the  IRS  Home  Page,  or  by  submitting 
comments  directly  to  the  IRS  Internet 
site  at  http://www.irs.ustreas.gov/prod/ 
tax_regs/comments.html.  The  public 
hearing  will  be  held  in  the  Auditorium, 
Internal  Revenue  Building.  1111 
Constitution  Avenue  NW.,  Washington, 
DC. 

FOR  FURTHER  INFORMATION  CONTACT: 
Concerning  the  regulations,  Phoebe 
Bennett,  (202)  622-7750;  concerning 
submissions  and  the  hearing,  Christina 
Vasquez.  (202)  622-6808  (not  toll-free 
niUE^rs). 

SUPPLEMENTARY  MFORMATKM:  This 
documoot  contains  proposed 
amendments  to  the  Income  Tax 
Regulations  (26  CFR  part  1)  imder 
section  368.  The  proposed  regulations 
provide  that  the  continuity  of 
shareholder  interest  (COSI)  requirement 
is  satisfied  if  the  acquiring  corporation 
furnishes  consideration  which 
represents  a  proprietary  interest  in  the 
affairs  of  the  acquiring  corporation  and 
such  consideration  represents  a 
substantial  part  of  the  value  of  the  stock 
or  properties  transferred. 

Background 

The  Internal  Revenue  Code  of  1986 
(Code)  provides  general  nonrecognition 
treatment  for  reorganizations 


specifically  described  in  section  368  of 
the  Code.  Literal  compliance  with  the 
statutory  requirements  is  not  sufficient 
for  nonrecognition.  For  example,  to 
qualify  as  a  reorganization  the  COSI 
requirement  must  also  be  satisfied. 

The  early  statutory  definitions  of 
reorganizations  did  not  specify  the  type 
of  consideration  required  for  a 
transaction  to  qualify  as  a 
reorganization.  As  a  result,  a  transaction 
may  have  satisfied  the  Uteral  definiticm 
of  a  reorganization  even  if  the 
transaction  resembled  a  sale.  To  prevent 
such  transactions  from  qualifying  as 
reorganizations,  the  COSI  requirement 
was  established  by  the  courts  to  ensure 
that  the  consideration  furnished  by  the 
acquiring  corporation  represented  a 
proprietary  interest  in  the  affairs  of  the 
acquiring  corporation  and  that  such 
consideration  represented  a  substantial 
part  of  the  value  of  the  stock  or 
properties  transferred.  See  Helvering  v. 
Afinnesoto  Tea  Co..  296  U.S.  378  (1935); 
Pinellas  Ice  &  Cold  Storage  Co.  v. 
Commissioner.  287  U.S.  462  (1933); 
Cortland  Specialty  Co.  v.  Commissioner. 
60  F.2d  937  (2d  Or.  1932),  cert,  denied 
288  U.S.  599  (1933).  "Reorganization, 
merger  and  consolidation  are  words 
indicating  corporate  readjustments  of 
existing  interests.  They  all  differ 
fundamentally  from  a  sale  where  the 
vendor  corporation  parts  with  its 
interest  for  cash  and  receives  nothing 
more."  Cortland.  60  F.2d  at  939. 

The  cases  that  gave  rise  to  the  COSI 
requirement  did  not  involve  situations 
in  which  shareholders  of  the  target 
corporation  disposed  of  stock 
consideration  from  the  acquiring 
corporation  after  having  received  it  In 
those  cases,  the  relevant  inquiry  was 
whether  the  acquiring  corporation 
furnished  the  proper  type  of 
consideration  in  me  reorganization. 
Over  the  years,  issues  have  arisen 
regarding  whether  the  COSI  requirement 
is  satisfied  if  the  target  shareholders,  as 
contemplated  at  the  time  of  the 
reorganization,  subsequently  dispose  of 
the  stock  received  from  the  acquiring 
corporation.  Compare  McDonald's 
Restaurants  of  Illinois,  Inc.  v. 
Commissioner.  688  F.2d  520  (7th  Or. 
1982),  rev'g  McDonald's  ofZion  v. 
Commissioner.  76  T.C.  972  (1981),  with 
Penrod  v.  Commissioner.  88  T.C.  1415 
(1987).  Various  bar  associations  have 
asked  the  Treasury  Department  and  the 
IRS  to  provide  guidance  to  clarify 
existing  law  and  reduce  imcertainty  in  - 
appljring  COSI  principles  in  the  context 
of  postreorganization  sales.  See  New 
York  State  Bar  Association  Tax  Section, 
Postreorganization  Continuity  of 
Interest,  reprinted  in  73  Tax  Notes  481 
(1996):  Committee  on  Taxation  of 


Corporations  of  the  Association  of  the 
Bar  of  the  Qty  of  New  Yorit, 
Postreorganization  Transactions  and 
Continuity  of  Shareholder  Interest, 
reprinted  in  72  Tax  Notes  1401  (1996). 

Explanation  of  Propoaed  Regalatkms 

The  profHjsed  regulations  provide  that 
the  COSI  requirement  is  satisfied  if  the 
acquiring  corporation  furnishes 
consideration  in  the  reorganization  that 
represents  a  proprietary  interest  in  the 
affairs  of  the  acquiring  corporation  and 
such  consideration  represents  a 
substantial  part  of  the  value  of  the  stock 
or  properties  transferred.  Dispositions  of 
stock  of  the  acquiring  corporation  by  a 
former  target  shareholder  generally  are 
not  taken  into  account  in  detomining 
whether  COSI  has  been  satisfied. 
However,  the  proposed  regulations 
emphasize  that  all  facts  and 
circumstances  must  be  considered  in 
determining  whether  the  acquiring 
corporation  has  in  substance  furnished 
the  required  consideration.  For 
example,  if  the  acquiring  corporation  or 
a  related  party  (within  the  meaning  of 
section  707(b)(1)  or  section  267(b) 
(without  regard  to  section  267(e))) 
piirchases  the  acquiring  corporation 
stock  shortly  after  the  reorganization,  all 
of  the  facts  and  circumstances  may 
indicate  that  the  transaction  should  be 
properly  recast  to  treat  the  acquiring 
corporation  as  furnishing  cash  in  the 
reorganization,  in  which  case  the 
reorganization  would  not  satisfy  the 
COSI  requirement  This  approach 
refocuses  the  COSI  requirement  on  its 
initial  purpose  of  ensiuing  that  the 
acquiring  corporation  furnishes  the 
proper  type  of  consideration  and  also 
promotes  simplicity  and 
administrability  in  applying  the  COSI 
requirement. 

Effect  on  Other  Authorities 

The  proposed  regulations  do  not 
specifically  address  the  eftetA  on  COSI 
of  dispositions  of  target  stock  before  a 
transaction  potentially  qualifying  as  a 
reorganization.  See,  e.g.,  King 
Enterprises,  Inc.  v.  United  States,  418 
F.2d  511  (Ct  a.  1969);  /.£  Seogram 
Corp.  V.  Commissioner,  104  T.C  75 
(1995);  Superior  Coach  of  Florida,  Inc. 
V.  Commissioner,  80  T.C  895  (1983); 
Yoc  Heating  Corp.  v.  Commissioner,  61 
T.C  168  (1973).  The  Tre^asury 
Department  and  IRS  are  studying  this 
question  and  also  the  role  of  the  COSI 
requirement  in  section  368(a)(l)(r^' 
reorganizations  and  section  355 
transactions.  See  §  1.3S5-2(c).  The 
Treasury  Department  and  IRS  solicit 
comments  on  these  issues. 
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Effect  on  Other  Documents 

The  IRS  wrill  modify  or  obsolete 
publications  as  necessary  to  confoim 
with  this  regulation  as  of  the  date  of 
publication  in  the  Federal  Register  of 
the  final  regiUations.  See,  e.g.,  Rev.  Proc 
86-42  (1986-2  CB.  722);  Rev.  Proc  77- 
37  (1977-2  CB.  568).  The  IRS  solicits 
coounents  as  to  whether  other 
publications  should  be  modified  or 
obsoleted. 

Proposed  Effective  Date 

The  revisions  and  additions  in  the 
proposed  regulations  apply  to 
transactions  occurring  after  these 
regulations  are  published  as  final 
regulations  in  the  Federal  Register, 
except  that  they  shall  not  apply  to  any 
transactions  occurring  pursxiant  to  a 
written  agreement  which  is  (subject  to 
customary  conditions)  binding  on  or 
before  these  regulations  are  published  as 
final  regulations  in  the  Federal  Register. 

Special  Analyses 

It  has  been  determined  that  this  notice 
of  propoeed  rulemaking  is  not  a 
significant  regulatory  action  as  defined 
in  EO  12866.  Therefore,  a  regulatory 
assessment  is  not  required.  It  also  has 
been  determined  that  section  553(b)  of 
the  Administrative  Procedure  Act  (5 
U.S.C  chapter  5)  does  not  apply  to  these 
regulations,  and  because  the  regulation 
does  not  impose  a  collection  of 
information  on  small  entities,  the 
Regulatory  FlexibiUty  Act  (5  U.S.C 
chapter  6)  does  not  apply.  Pursuant  to 
section  7805(f)  of  the  Internal  Revenue 
Code,  this  notice  of  proposed 
rulemaking  will  be  submitted  to  the 
Chief  Counsel  for  Advocacy  of  the  Small 
Business  Administration  for  comment 
on  its  impact  oa  small  business. 

Conunents  and  Pnblic  Hearing 

Before  these  proposed  regulations  are 
adopted  as  final  r^ulations, 
consideration  will  be  given  to  any 
written  comments  (a  rigned  original  and 
eight  copies)  or  comments  transmitted 
via  Internet  that  are  submitted  timely  to 
the  IRS.  All  comments  will  be  available 
for  public  inspection  and  copying. 

A  pubUc  hearing  has  been  scheduled 
at  10  a.m.  on  Wednesday,  May  7, 1997, 
in  the  Auditorium,  Internal  Revenue 
Service,  1111  Constitution  Avenue  NW., 
Washington  DC  Because  of  access 
restrictions,  visitors  will  not  be 
admitted  beyond  the  Internal  Rev«iue 
Building  lobby  more  than  15  minutes 
before  the  hearing  starts. 

The  rules  of  26  CFR  601.601(a)(3) 
apply  to  the  hearing. 

Persons  that  wish  to  present  oral 
comments  at  the  hearing  must  request  to 
speak  by  Wednesday,  April  16. 1997. 


and  submit  an  outline  of  the  topics  to 
be  discussed  and  the  time  to  be  devoted 
to  each  topic  by  Wednesday.  April  16, 
1997. 

A  period  of  10  minutes  will  be 
allotted  to  each  person  for  making 
comments. 

An  agenda  showing  the  scheduling  of 
the  speakers  will  be  prepared  after  the 
deadline  for  receiving  outlines  has 
passed.  Copies  of  the  agenda  will  be 
available  free  of  charge  at  the  hearing. 

Draftiiig  Infomurtion 

The  principal  author  of  these 
regulations  is  Phoebe  Bennett  of  the 
Office  of  the  Assistant  Chief  Coimsel 
(Corporate),  IRS.  However,  other 
personnel  from  the  IRS  and  Treasury 
Department  participated  in  their       ' ' ' 
development 

Proposed  Amendments  to  the 
Regnlatiofiis 

Accordingly.  26  CFR  part  1  is 
proposed  to  be  amended  as  follows: 

PART  1— MCOME  TAXES 

Paragraph  1.  The  authority  citation 
for  part  1  continues  to  read  in  part  as 
follows:  .',-■: 

Audiorttr.  26  U.S.C  7805.  •  •  • 

Par.  2.  Section  1.368-1  is  amended 
by: 

1.  Revising  the  third  sentence  of 
paragraph  (b). 

2.  Adding  two  sentences  between  the 
fourth  and  fifth  sentences  of  paragraph 
(b). 

3.  Adding  paragraph  (e). 

The  revisions  and  additions  read  as 
follows: 

1 1.368^1    Pufpos  end  scope  ol  exception 
of  rsorganizallon  exctisnges. 

•        •        •        •        •  .----... 

(b)  *  *  *  Requisite  to  a  reorganization 
under  the  Code  are  a  continuity  of  the 
business  enterprise  imder  the  modified 
corporate  form,  and  (except  as  provided 
in  section  368(a)(1)(D))  a  continuity  of 
shareholder  interest  *  *  *  The 
continuity  of  shareholder  interest 
requirement  is  described  in  paragraph 
(e)  of  this  section.  The  third  and  fifth 
sentences  of  this  paragraph  apply  to 
transactions  occurring  after  these 
regulations  are  pubU^ed  as  final 
regulations  in  the  Federal  Register, 
except  that  they  sh^  not  apply  to  any 
transactions  occurring  pursuant  to  a 
written  agreement  which  is  (subject  to 
customary  conditions)  binding  on  or 
before  these  regulations  are  published  as 
final  regulations  in  the  Federal  Register. 


(e)  Continuity  of  shareholder 
interest — (1)  General  rule.  The  purpose 
of  the  continuity  of  shareholder  interest 
requirement  is  to  prevent  transactions 
that  resemble  sales  from  qualifying  for 
nonrecognition  of  gain  or  loss  available 
to  corporate  reorganizations.  Continuity 
of  shareholder  interest  requires  that  the 
acquiring  corporation  furnish 
consideration  representing  a  proprietary 
interest  in  the  aSain  of  the  acquiring . 
corporation  and  that  such  consideration 
represents  a  substantial  part  of  the  value 
of  the  stock  or  properties  transferred.  In 
determining  whether  the  acquiring 
corporation  has  furnished  such 
consideration,  all  facts  and 
circumstances  must  be  considered, 
including  any  plan  or  arrangement  for 
the  acquiring  corporation  or  its 
8U(X»ssor  corporation  (or  a  person 
related  to  the  acquiring  corporation  or 
its  successor  corporation  within  the 
meaning  of  section  707(b)(1)  or  section 
267(b)  (without  regard  to  section 
267(e)))  to  redeem  or  acquire  the 
consideration  provided  in  the 
reorganization.  Thus,  for  example,  if 
based  on  all  the  facts  and  circumstances 
the  acquiring  corporation  has  furnished 
solely  cash,  the  continuity  of 
shareholder  interest  reqiiirement  is  not 
satisfied. 

(2)  Triangular  reorganizations.  For 
purposes  of  this  paragraph  (e).  in  the 
case  of  a  triangular  reorganization 
described  in  §  1.358-6(b),  the  continuity 
of  shareholder  interest  requirement  will 
be  applied  with  reference  to  the  stock  of 
the  corporation  which  is  in  control  of 
the  acquiring  corporation  (in  a  forward 
triangular  merger)  or  in  control  of  the 
merged  corporation  (in  a  reverse 
triangular  merger). 

(3)  Examples.  The  following  examples 
illustrate  the  application  of  this 
paragraph  (e): 

Example  1.  A  owns  all  of  the  stock  of  T. 
T  merges  into  P.  In  the  merger,  A  receives 
stock  of  P  having  a  tail  market  value  of  $SQx 
and  cash  of  $50x.  Immediately  after  the 
merger,  and  pursuant  to  a  preexisting  binding 
contract  negotiated  by  A,  A  sells  all  of  the 
stock  of  P  received  by  A  in  the  merger  to  B, 
a  party  not  related  to  P.  The  transaction 
satisfies  the  continuity  of  shareholder 
interest  requirement  because  A  received 
stock  of  P  representing  a  substantial  part  of 
the  value  of  the  total  consideration 
transferred  in  the  acquisition. 

Example  2.  A  owns  80  percent  of  the  stock 
of  T  and  none  of  the  stock  of  P,  which  is 
widely  held  T  merges  into  P.  La  the  merger, 
A  receives  stock  of  P.  In  addition,  A  obtains 
registration  rights  pursuant  to  an  agreement 
with  P  to  register  the  P  stock  and  sells  such 
stock  shortly  after  the  acquisition  in  the  open 
market,  The  transaction  satisfies  the 
continuity  of  sharBholder  interest 
requirement. 
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Example  3.  A  owns  80  percent  of  the  stock 
of  T  and  none  of  the  stock  of  P.  T  iseiges  into 
P.  In  the  meigsT,  A  tBceives  stodc  of  P.  In 
addition,  A  arranges  with  an  independent 
investment  banker  to  hedge  the  risk  of  loss 
on  the  P  stock  received  in  the  merger.  Neither 
P  nor  a  party  related  to  P  enters  direcdy  or 
indirectly  into  the  hedging  transaction.  The 
transaction  satisfies  the  continuity  of    ^  ■ '. 
shareholder  interest  requirement 

Example  4.  A  owns  80  percent  of  the  stock 
of  T  and  none  of  the  stock  of  P.  T  merges  into 
P.  In  the  merger,  A  receives  stock  of  P  but 
with  an  agreement  that  it  will  be  redeemed 
shortly  by  P.  Pursuant  to  the  agreement, 
shortly  after  the  merger  P  redeems  all  of  the 
stock  of  P  received  by  A  in  the  merger  for 
cash.  Under  all  of  the  facts  and 
circumstances,  the  cash  is  treated  as 
furnished  by  P  in  the  merger,  so  that  the 
merger  does  not  satisfy  the  continuity  of 
shareholder  interest  requirement.  The  result 
is  the  same  if  S,  P's  wholly  owned 
subsidiary,  buys  all  of  the  stock  of  P  received 
by  A  in  the  merger  for  cash.  The  result  is  also 
the  same  if  pursuant  to  a  plan  between  P,  its 
investment  banker,  and  A,  P's  investment 
banker  buys  all  of  the  stock  of  P  received  by 
A  in  the  merger  for  cash  and.  shortly 
thereafter,  P  redeems  the  stock  held  by  the 
investment  banker  for  cash. 

(4)  Effective  date.  Paragraph  (e) 
applies  to  transactions  occurring  after 
these  regulations  are  published  as  final 
regulations  in  the  Federal  Register, 
except  that  it  shall  not  apply  to  any 
transactions  occurring  pursuant  to  a 
written  agreement  which  is  (subject  to 
customary  conditions)  binding  on  or 
before  these  regulation^  are  published  as 
final  regulations  in  the  Federal  Register. 

Par.  3.  In  §  1.36&-2,  paragraph  (a)  is 
amendedby  removing  the  second 
sentence  and  adding  two  new  sentences 
in  its  place  to  read  as  follows: 

§1.368-2    Definition  of  terms. 

(a)  *  *  *  The  term  does  not  embrace 
the  mere  piut:hase  by  one  corporation  of 
the  properties  of  another  corporation. 
The  preceding  sentence  applies  to 
transactions  occurring  after  these 
regulations  are  publi^ed  as  final 
regulations  in4he  Federal  Register, 
except  that  it  shall  not  apply  to  any 
transactions  occurring  pursuant  to  a 
written  agreement  which  is  (subject  to 
customary  conditions)  binding  on  or 
before  these  regulations  are  published  as 
final  regulations  in  the  Federal  Register. 


Margsrat  Milner  Ridurdson, 

Commissioner  of  Internal  Revenue. 

(FR  Doc.  96-32120  Filed  12-20-96;  8:45  am] 
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DEPARTMENT  OF  THE  INTERIOR 
Minerals  Management  Servioe 
30CFRPart290 

RIN  1010^021 

Administrative  Appeals  Process  - 

agency:  Mineral  Management  Service 
(MMS),  Interior. 

ACTION:  Proposed  rule;  notice  of 
extension  oi  public  comment  period. 

SUMMARY:  MMS  hereby  gives  notice  that 
it  is  extending  the  public  comment 
period  on  a  Notice  of  proposed  rule 
which  was  published  in  the  Federal 
Register  on  October  28, 1996  (61  FR 
55607).  The  proposed  rule  would 
amend  the  regulations  governing  MMS' 
administrative  appeals  process.  In 
response  to  a  request  for  additional  time 
from  the  Subcommittee  on  Appeals  and 
Alternative  Dispute  Resolution  of  the 
Royalty  Policy  Committee.  MMS  will 
extend  the  comment  period  fitnn 
December  27, 1996.  to  March  27, 1997. 
This  extension  should  provide  sufficient 
time  for  the  Subcommittee  to  submit  to 
the  full  Royalty  PoUcy  Committee  its 
report  on  improving  the  appeals 
process,  and  for  the  Royalty  Policy 
Committee  to  provide  advice  to  the 
Department  of  the  Interior  within  the 
comment  period.  . 

DATES:  Comments  must  be  submitted  on 
or  before  March  27, 1997. 

ADDRESSES:  Comments  should  be  sent 
to:  Bettine  Montgomery,  Office  of  Policy 
and  Management  Improvement, 
Minerals  Management  Service,  1848  C 
Street,  N.W.,  MS  4230,  Washington, 
D.C.  20240;  courier  delivery  to 
Department  of  the  Interior,  1849  C 
Street,  N.W.,  Washington,  D.C.  20240; 
telephone  (202)  208-3976;  fax  (202) 
208-3118;  e-Mail 
Elizabeth.Montgomery@smtp.mms.gov. 

FOR  FURTHER  INFORMATION  CONTACT: 
Hugh  Hilliard,  Office  of  Policy  and 
Management  Improvement,  Minerals 
Management  Service,  1849  C  Street, 
N.W.,  MS  4230,  Washington,  D.C 
20240;  telephone  (202)  208-3398;  fax 
(202)  208-4891;  e-Mail 
Hugh.HilliardOsmtp.mms.gov. 

Dated:  December  17, 1996. 
Lucy  R.  Quo^ues, 

Associate  Director  fm-  Policy  and 
Management  Improvement. 
[FR  Doc.  96-32516  FUed  12-20-96;  8:45  ami 
BKIMQ  CODE  4910-MM-M 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40CFRPart52 

[CO24-1-5701b,  CO26-1-6700l»,  002S-1- 
S702l>;  FRL-6664-2) 

Approval  and  Promulgation  of  Air 
Quality  Implementation  Plans; 
Colorado;  1990  Base  Year  Carbon 
Monoxide  Emission  Inventories  for 
Colorado 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Proposed  rule. 

SUMMARY:  EPA  is  proposing  approval  of 
the  1990  base  year  carbon  monoxide 
(CO)  emission  inventories  for  Colorado 
Springs,  Denver/Longmont,  and  Fort 
Collins  that  were  submitted  by  the  State 
to  satisfy  certain  requirements  of  the 
Clean  Air  Act  (CAA),  as  amended  in 
1990.  In  the  Final  Rules  Section  of  this 
Federal  Register,  EPA  is  approving  the 
State's  State  Implementation  Plan  (SIP) 
revision  as  a  direct  final  rule  without 
prior  proposal  because  the  Agency 
views  this  as  a  noncontroversial 
revision  amendment  and  anticipates  no 
adverse  comments.  A  detailed  rationale 
for  the  approval  is  set  forth  in  the  direct 
final  rule.  If  no  adverse  comments  are 
received  in  response  to  this  proposed 
rule,  no  further  activity  is  contemplated 
in  relation  to  this  rule.  If  EPA  receives 
adverse  conunents,  the  direct  final  rule 
will  be  withdrawn  and  all  public 
comments  received  will  be  addressed  in 
a  subsequent  final  rule  based  on  this 
proposed  rule.  EPA  will  not  institute  a 
second  conunent  period  on  thts-artion. 
Any  parties  interested  in  commenting 
on  this  action  should  do  so  at  this  time. 
DATES:  Comments  on  this  proposed  rule 
must  be  received  in  writing  by  January 
22.1997. 

ADDRESSES:  Written  comments  should 
be  addressed  to:  Richard  R  Long, 
Director.  Air  Program  (8P2-A),  United 
States  Environmental  Protection 
Agmcy,  Region  8, 999  18th  Street,  Suite 
500,  Denver,  Colorado  80202-2466 

Copies  of  the  documents  relevant  to 
this  action  are  available  for  public 
inspection  between  8:00  a.m.  and  4:00 
p.m.,  Monday  through  Friday  at  the 
following  office:  United  States 
Environmental  Protection  Agency, 
Region  8.  Air  Program,  999  18th  Street. 
Suite  500.  Denver.  Colorado  80202- 
2466. 

FOR  FURTHER  MFORMATION  CONTACT:  Tim 
Russ,  Air  Program  (8P2-A),  United 
States  Environmental  Protection 
Agency,  Region  8,  999  18th  Street,  Suite 
500,  Denver.  Colorado  80202-2466  ph. 
(303) 312-6479. 
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SUPPLEMENTARY  MFOMIATION:  See  the 
infonnation  provided  in  the  Direct  Final 
action  which  is  located  in  the  Rules 
Section  of  this  Federal  Register. 

Dated:  November  12. 1996. 
ladcW.McGraw. 
Acting  Regional  Administrator, 
[FR  Doc.  9&-32221  Filed  12-20-96;  8:45  am] 
—  iia  COOC  I 


40CFRI>art52 
PL144-1b;  FRL-6«4»^ 

Approval  and  Promulgation  of 
Implemantation  Plans;  Nlinoto 

agency:  EnvircHimental  Protection 
Agency  (EPA). 
ACTION:  Proposed  rule. 

SUMMARY:  The  EPA  proposes  to  approve 
the  State  Implementation  Plan  (SIP] 
revision  request  submitted  by  the  State 
of  Illinois  on  January  10, 1996,  which 
grants  a  variance  from  certain  volatile 
organic  material  (VOM)  reasonably 
available  control  technology  (RACT) 
requirements  for  certain  flexographic 
printing  presses  operated  by  Rexam 
Medical  Packaging  Inc.,  located  in 
Mimdelein,  Lake  Ckiunty,  Illinois.  In  the 
final  rules  section  of  this  Federal 
Register,  the  EPA  is  approving  this 
action  as  a  direct  final  rule  without 
prior  proposal  because  EPA  views  this 
as  a  noncontroversial  action  and 
anticipates  no  adverse  ctmunents.  A 
detailed  rationale  for  the  approval  is  set 
forth  in  the  direct  final  rule.  If  no 
adverse  comments  are  received  in 
response  to  that  direct  final  rule,  no 
further  activity  is  contemplated  in 
relation  to  this  proposed  rule.  If  EPA 
receives  adverse  comments,  the  direct 
final  rule  will  be  withdrawn  and  all 
public  comments  received  will  be 
addressed  in  a  subsequent  final  rule 
based  on  the  proposed  rule.  Any  parties 
interested  in  commenting  on  this 
document  should  do  so  at  this  time. 
DATES:  Comments  on  this  proposed  rule 
must  be  received  on  or  before  January 
22. 1997. 

ADDRESSES:  Written  comments  should 
be  mailed  to:  J.  Elmer  Bortzer.  Chief, 
Regulation  Development  Section,  Air 
Programs  Branch  (AR18-J), 
Environmental  Protection  Agency, 
Region  5.  77  West  Jackson  Boulevard, 
Chicago,  Illinois  60604. 

Copies  of  the  State  submittal  are 
available  for  inspection  vX.'.  Regulation 
Development  ScK:tion,  Air  Programs 
Branch  (AR18-JJ,  Environmental 
Protection  Agency,  Region  5,  77  West 
Jackson  Boulevard.  Chicago,  Illinois 
60804. 


FOR  FURTHER  MFORMATKM  CONTACT: 
Mark  J.  Palermo,  Regulation 
Development  Section.  Air  Programs 
Branch  (AR-18J).  Environmental 
Protection  Agency,  Region  5,  77  West 
Jackson  Boulevard,  Chicago.  Illinois 
60604,  (312)  886-6082. 
SUPPLEMENTARY  MFORMATION:  For 
additional  information  see  the  direct 
final  rule  published  in  the  rules  section 
of  this  Federal  Roister. 

Dated:  September  27, 1996.       : 
David  A.  Ulllrch,  }z' 

Acting  RegionaJ  Administrator.       '  ^' 

(FR  Doc.  96-32372  Piled  12-20-96;  8:45  am] 
fi^jMQ  COOC 


40  CFR  Part  799 
[OPPTS-42187D;  FRL;«680-q 
RIN2070-AC76 

Proposed  Test  Rule  for  Hazardous  Air 
Pollutants;  Extension  of  Comment 
Period  on  Proposed  Rule 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Extension  of  comment  period  on 
proposed  test  rule. 

SUMMARY:  EPA  is  extending  the  public 
comment  period  from  January  31, 1997 
to  March  31,  1997  on  the  proposed  rule 
to  require  manufacturers  and  processors 
of  21  hazardous  air  pollutants  (HAPs)  to 
test  these  substances  for  certain  health 
effects.  This  proposed  rule  was 
published  in  the  Federal  Register  on 
June  26, 1996  (61  FR  33178)  (FRI^ 
4869-1).  On  October  18, 1996,  EPA 
extended  the  public  comment  period  on 
the  proposed  rule  from  December  23, 
1996  to  January  31, 1997  (61  FR  54383) 
(FRL-5571-3). 

DATES:  Written  comments  on  the 
proposed  nxie  must  be  received  by  EPA 
on  or  before  March  31,  1997. 
ADDRESSES:  Submit  three  copies  of 
written  comments  on  the  proposed 
HAPs  test  rule,  identified  by  document 
control  number  (OPPTS-42187A;  FRL- 
4869-1)  to:  U.S.  Environmental 
Protection  Agency,  Office  of  Pollution 
Prevention  and  Toxics  (OPPT), 
Document  Control  Office  (7407),  Rm.  G- 
099, 401  M  St..  SW..  Washi^gton,  DC 
20460. 

A  public  version  of  the  official     ■'. 
rulemaking  record  supporting  this 
action,  excluding  confidential  business 
information  (CBI),  is  available  for 
inspection  at  the  TSCA  Nonconfidential 
Information  Center,  Rm.  NE-B607,  401 
M  St.,  SW.,  Washington,  DC  20460,  from 
12  noon  to  4  p.m.,  Monday  through 
Friday,  except  on  legal  holidays. 


All  comments  that  contain 
information  claimed  as  CBI  must  be 
dearly  marked  as  such.  Three  sanitized 
copies  of  any  comments  containing 
information  claimed  as  CBI  must  tdso  be 
submitted  and  will  be  placed  in  the 
public  record  for  this  rulemaking. 
Persons  submitting  information  that 
they  believe  is  entitled  to  treatment  as 
CBI  must  assert  a  business 
confidentiality  claim  in  accordance  with 
40  CFR  part  2.  This  claim  must  be  made 
at  the  time  that  the  information  is 
submitted  to  EPA.  If  a  submitter  does 
not  assert  a  confidentiality  claim  at  the 
time  of  submission,  EPA  will  treat  the 
information  as  non-confidential  and 
may  make  it  available  to  the  public 
without  further  notice  to  the  submitter. 

Comments  and  data  may  also  be 
submitted  in  electronic  form  by  sending 
electronic  mail  (e-mail)  to:  oppt- 
ncicOepamail.epa.gov.  Such  comments 
and  data  must  be  submitted  in  an  ASCII 
file  avoiding  the  use  of  special 
characters  and  any  form  of  encryption. 
Comments  and  data  will  also  be 
accepted  on  disks  in  WordPerfect  5.1 
file  format  or  ASCII  file  format.  All 
comments  and  data  in  electronic  form 
must  be  identified  by  (OPPTS-42187A) 
(FRL-4869-1).  No  infonnation  claimed 
as  CBI  should  be  submitted  through  e- 
mail.  Comments  in  electronic  form  may 
be  filed  online  at  many  federal 
depository  libraries. 

The  official  record  of  this  action,  as 
well  as  the  pubUc  version,  will  be 
maintained  in  paper  form.  EPA  will 
transfer  all  comments  received 
electronically  into  paper  form  and  will   ■ 
place  the  paper  copies  in  the  official 
record.  The  official  record  is  the  paper 
record  maintained  at  the  address  listed 
at  the  beginning  of  the  "ADDRESSES" 
section  of  this  notice. 
FOR  FURTHER  INFORMATION  CONTACT: 
Susan  B.  Hazen,  Director, 
Environmental  Assistance  Division 
(7408),  Rm.  ET-543B,  Office  of 
Pollution  Prevention  and  Toxics,  U.S. 
Environmental  Protection  Agency,  401 
M  St.,  SW..  Washington.  DC  20460; 
telephone:  (202)  554-1404;  TDD:  (202) 
554-0551;  e-mail:  TSCA- " 
HotlineOepamail.epa.gov. 

For  technical  information  contact: 
Robert  A.  Reiley,  Project  Manager. 
Chemical  Control  Division  (7405). 
Office  of  Pollution  Prevention  and 
Toxics,  U.S.  Environmental  Protection 
Agency,  401  M  St,  SW.,  Washington, 
DC  20460;  telephone:  (202)  260-1105; 
fax:  (202)  260-1096;  e-mail: 
reiley.robert@epamail.epa.gov.;  or  Cary 
Timm,  Senior  Technical  Advisor, 
Chemical  Control  Division  (7405). 
Office  of  Pollution  Prevention  and 
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Toxics,  U.S.  Environmental  Protection 
Agency,  401  M  St,  SW.,  Washington, 
DC  20460;  telephone:  (202)  260-1105; 
fax:  (202)  260-8168;  e-mail: 
timm.gary^pamail.epa.gov. 

SUPPLEMENTARY  MFORMA-HON:  The  HAPs 
rule  proposed  testing,  under  section  4(aJ 
of  the  Toxic  Substances  Control  Act 
(TSCA),  of:  l.l'-biphenyl,  carbonyl 
sulfide,  chlorine,  chlorobenzene, 
chloroprene,  cresols  [3  isomers], 
diethanolamine,  ethylbenzene,  ethylene 
dichloride,  ethylene  glycol, 
hydrochloric  add,  hydrogen  fluoride, 
maleic  anhydride,  methyl  isobutyl 
ketone,  methyl  methacrylate, 
naphthalene,  phenol,  phthalic 
anhydride,  1,2,4-trichlorobenzene, 
1.1,2-trichloroethane,  and  vinylidene 
chloride.  EPA  would  use  the  data 
generated  under  the  rule  to  implement 
^  several  provisions  of  section  112  of  the 
Clean  Air  Act  and  to  meet  other  EPA 
data  needs  and  those  of  other  Federal 
agencies.  In  the  HAPs  proposal,  EPA 
solicited  proposals  for  enforceable 
consent  agreements  (ECAs)  regarding 
the  performance  of  pharmacokinetics 
studies  which  would  permit 
extrapolation  from  data  developed  from 
oral  exposure  studies  to  predict  effects 
from  inhalation  exposure. 

On  October  18, 1996,  EPA  extended 
the  public  comment  period  on  the 
proposed  rule  from  December  23,  1996 
to  January  31. 1997  (61  FR  54383)  (FRL- 
5571-3).  This  extension  was  to  allow . 
more  time  for  the  submission  of 
proposals  for  ECAs  and  adequate  time 
for  comments  on  the  proposed  rule  to  be 
submitted  after  the  Agency  has 
considered  the  EGA  proposals.  EPA  has 
received  several  proposals  for  ECAs. 
Due  to  the  complexity  of  the  issues 
raised  by  these  proposals,  it  will  take 
the  Agency  more  time  than  anticipated 
to  consider  the  ECAs  and  respond  to  the 
submitters. 

In  the  HAPs  proposed  rule,  published 
on  June  26. 1996  (61  FR  33178)  (FRL- 
4869-1),  testing  would  be  conducted 
using  the  OPPTS  harmonized  guidelines 
that  were  proposed  on  Jime  20, 1996  (61 
FR  31522)  (FRL-5367-7).  The  process  of 
developing  these  guidelines  is 
proceeding  at  the  same  time  as  the 
development  of  the  HAPs  test  rule.  As 
stated  in  the  original  proposal,  the 
OPPTS  harmonization  process  may 
result  in  the  finalization  of  the 
guidelines  prior  to  the  end  of  the 
comment  period  for  the  proposed  rule. 
If  so,  EPA  will  annoimce  the  availability 
of  any  of  the  11  guidelines  used  in  the 
HAPs  rule  that  have  been  finalized  in 
order  to  allow  for  public  comment  on 
the  applicabihty  of  the  finalized 
guidelines  to  the  HAPs  rule. 


There  has  been  a  delay  in  finalizing 
the  guidelines.  The  Agency  has  decided 
to  extend  the  comment  period  on  the 
HAPs  test  rule  to  allow  some  or  all  of 
the  11  guidelines  to  be  finaUzed. 

Accordingly,  for  both  of  the  reasons 
discussed  above,  EPA  is  extending  the 
comment  period  on  the  proposed  rule  to 
March  31, 1997.  If  the  guideline 
harmonization  process  is  further 
delayed,  EPA  may.  at  a  future  time, 
extend  the  comment  period  oa  the 
guidelines  as  they  apply  to  the  HAPs 
chemicals,  or  may  decide  to  issue  the 
corresponding  HAPs-specific  gmdelines 
independent  of  the  OPPTS 
harmonization  process,  using 
appropriate  noUce-and-comment 
procedures. 

List  of  Subjects  in  40  CFR  Fait  799 

Environmental  protection,  Chemicals, 
Hazardous  substances.  Reporting  and 
recordkeeping  requirements. 

Dated:  December  16, 1996. 

QiarliM  M.  Auer. 

Director,  Chemical  Control  Division,  Office 
of  Pollution  Prevention  and  Toxics. 

(FR  Doc.  96-32529  Filed  12-20-96;  8:45  am] 

BILUNO  CODE  e6<0  50  F 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 

43  CFR  Part  1810 

[WO-420-105(M)0-24-1Al 

RIN1004-AC81 

Public  Land  Records 

agency:  Bureau  of  Land  Management. 

Interior. 

ACTION:  Notice  of  proposed  rulemaking. 

summary:  The  Bureau  of  Land 
Management  (BLM)  proposes  to  remove 
in  its  entirety  Subpart  1813  of  Title  43 
of  the  Code  of  Federal  Regulations.  This 
subpart  contains  only  general 
information  about  pubUc  land  records 
and  BLM  practices.  BLM  will  provide 
the  public  with  this  information  through 
informational  brochures  and  its  manual 
system.  ' 

DATES:  Submit  comments  by  February 
21, 1997.  BLM  may,  but  need  not. 
consider  comments  received  or 
postmarked  after  this  date  in  preparing 
the  final  rule. 

ADDRESSES:  If  you  wish  to  comment, 
you  may: 

(a)  Hand-deliver  comments  to  the 
Biueau  of  Land  Management. 
AdmHiistiative  Record.  Room  401, 1620 
L  St..  NW,  Washington,  DC; 


(b)  Mail  comments  to  the  Bureau  of 
Land  Management,  Administrative 
Record.  Room  401LS.  1849  C  Street. 
NW.  Washington.  DC  20240;  or 

(q)  Transmit  comments  electronically 
via  the  Internet  to: 
WOCommentOwo.bhn.gov.  Please 
include  "Attn:  AC  81"  in  your  message. 
If  you  do  not  receive  a  confirmation 
from  the  system  that  we  have  received 
your  Internet  message,  contact  us 
directly  at  (202)  452-5030. 

You  will  be  able  to  review  comments 
at  the  L  Street  address  during  regular 
business  hours  irota  7:45  ajn.  to  4:15 
p.m.,  Monday  through  Friday,  except 
Holidays. 

FOR  FURTHER  INFORMATION  CONTACT: 
Frank  Bruno,  (202)  452-0352  or  Wendy 
Spencer,  (303)  236-6642. 

SUPPLEMENTARY  INFORMATION: 

I.  Public  Comment  Procedures 
n.  Discussion  of  Proposed  Rule 
m.  Procedural  Matters 

L  PubUc  Comment  Procedures 

Written  comments  on  the  proposed 
rule  should  be  specific,  focus  on  issues  i 
pertinent  to  the  proposed  rule,  and 
explain  the  reason  for  any 
recommended  change.  Where  possible, 
comments  should  reference  the  specific 
section  or  paragraph  of  the  proposal 
being  addressed.  BLM  will  not 
necessarily  consider  or  include  in  the 
Administrative  Record  for  the  final  rule 
comments  received  or  postmarked  after 
the  close  of  the  comment  period  (see 
DATES)  or  delivered  to  an  address  other 
than  the  one  listed  above  (see 
ADDRESSES). 

n.  Discussion  of  Proposed  Rule 

In  an  effort  to  reduce  imnecessary 
voliune  in  its  regulations,  the  BLM  is 
removing  from  the  CFR  material  that 
provides  general  information  about 
pubUc  land  records  or  that  explains 
BLM  practices.  Removing  this  material 
will  not  deprive  the  public  of  any 
notice,  right,  administrative  process  or 
information  required  by  law.  Material  of 
this  sort  is  more  properly  addressed  in 
public  information  releases  and  the 
BLM  Manual,  both  of  which  are 
available  to  the  pubUc,  are  more 
detailed,  and  can  be  more  easily 
updated. 

The  regulations  in  the  current  43  CFR 
Subpart  1813  do  not  implement, 
interpret  or  prescribe  law  or  policy,  or 
any  procedure  or  practice  of  the  BLM 
required  by  law,  or  that  is  of  such 
material  importance  to  the  public  as  to 
require  its  publication  in  the  Federal 
Register  and  codification  in  the  Code  of 
Federal  Regulations. 
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m.  Procedural  Matters 

National  Enviionmental  Policy  Act  of 
1969 

The  BLM  has  prepared  a  draft 
environmental  assessment  (£A),  and  has 
made  a  tentative  finding  that  the  final 
rule  would  not  constitute  a  major 
Fedual  acticai  significantly  affecting  the 
quality  of  the  human  environment 
under  section  102(2)(C)  of  the  National 
Environmental  Policy  Act  of  1969 
(NEPA).  42  U.S.C.  4332(2)(C).  The  BLM 
anticipates  making  a  Finding  of  No 
Significant  Impact  (FONSI)  for  the  final 
rule  in  accordance  with  the  BLM's 
procedures  imder  NEPA.  The  BLM  has 
placed  the  EA  on  file  in  the  BLM 
Administrative  Record  at  the  address 
specified  previously.  The  BLM  will 
complete  an  EA  on  the  final  rule  and 
make  a  finding  on  the  significance  of 
any  resulting  impacts  before 
promulgating  the  final  rule. 

Paperwork  Reduction  Act 

The  proposed  rtile  does  not  contain 
information  collection  requirements  that 
&e  Office  of  Management  and  Budget 
must  approve  under  44  U.S.C.  3501  et 
seq. 

Regulatory  Flexibility  Act 

BLM  has  determined  that  the 
proposed  nile  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  vmder  the 
Regulatory  Flexibility  Act  (5  U.S.C.  601 
etseq.). 

Unfunded  Mandates  Reform  Act  of  1995 

This  proposed  rule  does  not  include 
any  Federal  mandate  that  may  result  in 
expenditiues  of  $100  million  in  any  one 
year  by  State,  local,  and  tribal 
governments  in  the  aggregate,  or  by  the 
private  sector.  Therefore,  a  Section  202 
statement  under  the  Unfunded 
Mandates  Reform  Act  is  not  required. 

Executive  Order  12612 

BLM  has  analyzed  this  rule  under  the 
principles  and  criteria  in  Executive 
Order  12612  and  has  determined  that 
the  rule  does  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment. 

Executive  Order  12630 

BLM  certifies  that  the  rule  does  not 
represent  a  governmental  action  capable 
of  interference  with  constitutionally 
protected  property  rights.  Thus,  a 
Takings  Implication  Assessment  need 
not  be  prepared  under  Executive  Order 
12830,  Governmental  Actions  and 
Interference  with  Constitutionally 
Protected  Property  Rights. 


Executive  Order  12668  :    ''-  '"V-  ': 

The  proposed  rule  does  not  meet  the 
criteria  for  significant  regulatory  action, 
requiring  review  by  the  Office  of 
Management  and  Budget  under 
Executive  Order  12866,  Regulatory, . 
Planning  and  Review.  .  ^.        ..• 

Executive  Order  12968       -^k  ""'  *  ' 

The  Department  has  determined  that 
this  rule  meets  the  applicable  standards 
in  Sections  3(a)  and  3(b)(2)  of  Executive 
Order  12988,  Qvil  Justice  Reform. 

Author 

The  principal  authors  of  this  rule  are 
Frank  Bruno,  Regulatory  Management 
(koup,  (202)  452-0352,  and  Wendy 
Spencer,  Bureau  Records  Administrator, 
(303)  236-6642,  assisted  by  Frances 
Watson,  Regulatory  Management  Group, 
(202) 452-5006. 

List  of  Snbfects  in  43  CFR  Part  1810 

Administrative  practice  and 
procedure.  Archives  and  records. 

For  the  reasons  stated  in  the 
preamble,  and  under  the  authority  of  43 
U.S.C.  1740,  Part  1810  of  Tide  43  of  the 
Code  of  Federal  Regulations  is  proposed 
to  be  amended  as  set  forth  below: 

PART  1810— INTRODUCTION  AND 
GENERAL  GUIDANCE 

1.  The  authority  for  part  1810 
continues  to  read  as  follows: 

Authority:  R.S.  2478;  43  U.S.C.  1201. 
unless  otherMdse  noted. 

Subpart  1813— {Removed] 

2.  Subpart  1813  is  removed  in  its 
entirety. 

Dated;  December  17. 1996.         ,     .      ;  • 
Bob  Armstrong, 

Assistant  Secretary,  Land  and  Minerals 
Management 

[FR  Doc.  9&-32410  Piled  12-20-06;  8:45  am] 
BiLUNQ  CODE  431»-a4-P 


DEPARTMENT  OF  TRANSPORTATION 

National  Highway  Traffic  Safety 
Administration 


49  CFR  Part  531 

[Doclwt  No.  96-115;  Nottee  1] 
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Passenger  Automobile  Average  Fuel 
Economy  Standards;  Proposwl 
Dedaion  To  Grant  Exemption    *.. 

agency:  National  Highway  Traffic 
Safety  Administration  (NHTSA), 
Department  of  Transportation  (DOT). 
ACTION:  Proposed  decision. 


SUMMARY:  This  proposed  decision 
responds  to  a  petition  filed  by  Lotus 
Cars  Ltd.  (Lotus)  requesting  that  it  be 
exempted  from  the  generally  applicable 
average  fuel  economy  standard  of  27.5 
miles  per  gallon  (mpg)  for  model  years 
1994, 1995, 1997,  and  1998.,  and  Uiat, 
for  Lotus,  lower  alternative  standards  be 
established.  In  this  doctunent,  NHTSA 
proposes  that  the  requested  exemption 
be  granted  to  Lotus  and  that  alternative 
standards  of  24.2  mpg  be  established  for 
MY  1994,  23.3  mpg  for  MY  1995,  and 
21.2  mpg  for  MYs  1997  and  1998. 
DATES:  Comments  on  this  proposed 
decision  must  be  received  on  or  before 
February  21. 1997. 

AOOftESSES:  Comments  On  this  proposal 
must  refer  to  the  docket  number  and 
notice  number  in  the  heading  of  this 
document  and  be  submitted,  preferably 
in  ten  copies,  to:  Docket  Section,  Room 
5109,  National  Highway  Traffic  Safety 
Administration,  400  Seventh  Street. 
S.W,.  Washington,  DC  20590.  Docket 
hours  are  9:30  a.m.  to  4  p.m.,  Monday 
through  Friday. 

FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Henrietta  Spinner.  Office  Planning  and 
Consumer  Programs,  NHTSA.  400 
Seventh  Street,  S.W.,  Washington,  DC 
20590.  Ms.  Spinner's  telephone  number 
is:  (202)  366-4802. 

SUPPI.EMENTARY  INFORMATION: 

Statutory  Background 

Pursuant  to  49  U.S.C.  32902(d), 
NHTSA  may  exempt  a  low  volume 
manufactiirer  of  passenger  automobiles 
from  the  generally  applicable  average 
fuel  economy  standards  if  NHTSA 
concludes  that  those  standards  are  more 
stringent  than  the  maximiun  feasible 
average  fuel  economy  for  that 
manufacturer  and  if  NHTSA  establishes 
an  alternative  standard  for  that 
manu&cturer  at  its  mmrimnm  feasible 
level.  Under  the  statute,  a  low  volume 
manufacturer  is  one  that  manu&ctiued 
(worldwide)  fewer  than  10,000 
passenger  automobiles  in  the  second 
model  year  before  the  model  year  for 
which  the  exemption  is  sought  (the 
affected  model  year)  and  that  will 
manufacture  fewer  than  10,000 
passenger  automobiles  in  the  affected 
model  year.  In  determining  the 
maximum  feasible  average  fuel 
economy,  the  agency  is  required  under 
49  U.S.C.  32902(f)  to  consider: 

(1)  Technological  feasibility 

(2)  Economic  practicability 

(3)  The  effect  of  other  Federal  motor 
vehicle  standards  on  fuel  economy,  and 

(4)  The  need  of  the  United  States  to 
conserve  mergy. 

The  statute  permits  NHTSA  to 
establish  alternative  average  fuel 
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econaxDy  standards  applicable  to 
exempted  low  volume  manufactuiers  in 
one  of  three  waj^:  (1)  a  sep>arate 
standard  for  each  exempted 
manufacturer,  (2)  a  separate  average  fuel 
economy  standard  applicable  to  each 
class  of  exempted  automobiles  (classes 
would  be  based  on  design,  size,  price, 
or  other  factors);  or  (3)  a  single  standard 
for  all  exempted  manufacturers. 

Background  Information  on  Lotus 

Lotiis  was  foimded  in  England  by 
Colin  Chapman  in  1955  and  owned  by 
Mr.  Chapman  imtil  his  death  in  1982. 
After  Mr.  Chapman's  death,  the 
company  was  owned  by  several  joint 
companies  imtil  1986.  In  1986,  General 
Motors  (GM)  acquired  total  ownership 
of  Lotus.  Although  GM  owned  it,  Lotiis 
continued  to  operate  on  an  independent 
basis.  For  MYs  1987-1993,  Lotus'  U.S. 
sales  were  incorporated  into  the  GM 
import  fleet  for  corporate  average  fuel 
econrany  (CAFE)  purposes.  In  August 
1993,  Bugatti  International  SAH,  a 
holding  company  with  a  controlling 
interest  in  Bugatti  Automobili  SpA., 
acquired  ownership  of  Lotus  from  GM. 
Although  imder  common  OMmership 
with  Bugatti  Automobili,  Lotus 
continued  to  operate  independently. 

Lotus  has  always  provided  high 
performance  and  efficiency  through 
technology  and  weight  reduction.  For 
example,  the  first  Lotus  street 
production  vehicle  weighed  1,500 
pounds  (lbs.)  and  had  a  1.6  liter  engine 
of  100  horsepower  (hp)  (15  lb«./hp).  For 
more  than  30  years,  L<3tus  foiur-cylinder 
engines  were  based  on  the  fuel  efficient 
four-valve-per-cylinder  design.  Lotus 
pioneered  and  developed  this 
technology  for  its  own  and  other 
automotive  companies  worldwide. 
Lotiis  has  exported  vehicles  to  the 
United  States  (U.S.)  for  almost  30  years. 
However,  the  number  of  Lotus  vehicles 
entering  the  U.S.  is  usually  quite  small. 
Lotus  traditionally  produces  fewer  than 
2000  vehicles  each  year. 

For  the  1994, 1995, 1997,  and  1998 
model  years,  Lotus"  product-line  for  the 
U.S.  market  consists  of  the  Lotus  Esprit, 
a  two-seat  sports  car.  Lotus  imported 
137  Esprit  cars  into  the  U.S.  in  the  1994 
model  year  and  241  in  the  1995  model 
year.  Lotus  does  not  anticipate 
importing  any  vehicles  into  the  U.S.  in 

1996  and  projects  sales  volumes  for 

1997  and  1998  that  are  consistent  with 
its  status  as  a  low  volume  importer. 

The  Lotos  Petition 

NHTSA's  regulations  on  low  volume 
exemptions  from  CAFE  standards  state 
that  pietitions  for  exemption  are 
submitted  "not  later  than  24  months 
before  the  beginning  of  the  afiected 


model  year,  xmless  good  cause  for  later 
submisaion  is  shown."  (49  CFR 
525.6(b).) 

NHTSA  received  a  joint  petition  from 
Bugatti  Automobili  S.p.A.  and  Lotus 
Cars  Ltd.  (Bugatti/Lotus)  on  July  18, 

1994,  seeking  exemption  fit>m  the 
passenger  automobile  fuel  economy 
standards  for  MYs  1994-1996.  This  joint 
petition  was  filed  less  than  24  months 
before  the  beginning  of  MYs  1994  and 
1995  and  was  therefore  untimely  under 
49  C.F.R.  526.6(b).  The  agency  notes 
that  Lotus  was  not  sold  by  GM  imtil 
August  1993,  when  it  was  acquired  by 
Bugatti  International  SAH.  As  both 
Lotus  and  Bugatti  were  under  the 
common  control  of  Bugatti 
International,  they  were  required  to  file 
a  joint  petition  for  exemption.  NHTSA 
observes  that  the  two  companies 
requested  the  agency's  opinion 
concerning  submitting  a  petition  within 
three  months  of  the  s^e  of  Lotus  by  CM. 
The  agency  responded  to  the  Bugatti/ 
Lotus  request  by  a  letter  dated  May  9, 

1994  in  which  NHTSA  Indicated  it 
would  accept  a  joint  Bugatti/Lotus 
petition.  Bugatti  and  Lotiis  submitted 
their  joint  petition  approximately  two 
months  later.  Under  the  circumstances, 
NHTSA  concludes  that  Bugatti  and 
Lotus  took  reasonable  measures  to 
submit  a  petition  in  as  timely  a  manner 
as  possible.  Therefore,  the  agency  has 
determined  that  good  cause  exists  for 
the  late  submission  of  the  petition. 

In  October  1994,  NHTSA  received  an 
additional  joint  petition  bom  Bugatti/ 
Lotus  seeking  exemption  from  the 
passenger  automobile  fiiel  economy 
standard  for  MY  1997.  In  October  1995, 
NHTSA  received  another  petition  from 
Lotus  seeking  exemption  from  the 
passenger  automobile  fuel  economy 
standard  for  MY  1998.  These  petitions 
are  timely,  as  required  by  NHTSA's 
regulations  at  49  C.F.R.  525.6(b). 

On  September  22, 1995,  Bugatti 
entered  receivership  in  Italy.  Because  of 
Bugatti's  financial  instability,  Lotus 
requested  by  a  letter  dated  October  31, 

1995,  that  NHTSA  remove  Bugatti  fitim 
the  pending  MYs  1994-1997  joint 
petitions  filed  previously  by  Bugatti  and 
Lotus.  Lotus  also  indicated  that  there 
were  no  Bugatti  imports  for  MYs  1994- 

1995  and  that  Lottis  itself  would  not 
import  any  vehicles  into  the  U.S.  for  MY 

1996,  Lotus  requested  that  NHTSA 
revise  its  petitions  for  MYs  1994. 1995, 
and  1997  to  reflect  alternative  standards 
equal  only  to  Lotus'  fuel  economy 
values. 


Methodology  Used  To  Proiect 
Maximum  Feasible  Average  Fuel 
Economy  Level  for  Lotw 

Baseline  Fuel  Economy 

To  project  the  level  of  fuel  economy 
which  could  be  achieved  by  Lotus  in  the 
1994, 1995, 1997.  and  1998  model  yeai», 
NHTSA  considered  whether  there  were 
technical  or  other  improvements  that 
would  be  feasible  for  these  vehicles,  and 
whether  the  company  currently  plans  to 
incorporate  such  improvem«its  in  the 
vehicles.  The  agency  reviewed  the 
technological  feasibility  of  any  changes 
and  their  economic  practicabUity. 

NHTSA  interprets  "technological 
feasibility"  as  meaning  that  technology 
which  would  be  available  to  Lotus  for 
use  on  its  1994, 1995, 1997,  and  1998 
model  year  automobiles,  and  which 
would  improve  the  fuel  economy  of 
those  automobiles.  The  areas  examined 
for  technologically  feasible 
improvements  were  weight  reduction, 
aerodynamic  improvements,  engine 
improvements,  drive  line 
improvements,  and  reduced  rolling 
resistance. 

The  agency  interprets  "economic 
practicability"  as  meaning  the  financial 
capability  of  the  manufacturer  to 
improve  its  average  fuel  economy  by 
incorporating  technologically  feasible 
changes  to  its  1994,  1995,  1997,  and 
1998  model  year  automobiles.  In 
aswiming  that  capability,  the  agency  has 
always  considered  market  demand  as  an 
implicit  part  of  the  concept  of  economic 
practicability.  Consumers  need  not 
purchase  what  they  do  not  want. 

In  accordance  with  the  concerns  of 
economic  practicability,  NHTSA  has 
considered  only  those  improvements 
which  would  be  compatible  with  the 
basic  design  concepts  of  Lotus 
automobiles.  Since  NHTSA  assumes 
that  Lotus  will  continue  to  build  high 
performance  cars,  design  changes  that 
would  remove  items  traditionally 
offered  on  these  cars  were  not 
considered.  Such  changes  to  the  basic 
design  would  be  economically 
impracticable  since  they  might  well 
significantly  reduce  the  demand  for 
these  automobiles,  thereby  reducing 
sales  and  causing  significant  economic 
injury  to  the  low  volume  manufacturer. 

Technology  for  Fuel  Economy 
Improvement 

llie  nature  of  Lotus  vehicles  generally 
do  not  result  in  high  fuel  economy 
values.  Also,  Lotus  lags  in  having  the 
latest  developments  in  fuel  efficiency 
technology  because  suppUers  generally 
provide  components  and  technology  to 
small  manufacturers  only  after 
supplying  large  manufacturers. 
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Lotus  states  that  the  requested 
alternative  fuel  economy  values 
represent  the  best  possible  CAFE  that 
Lotus  can  achieve  for  the  1994. 1995, 
1997.  and  1998  model  years.  However, 
the  alternative  fuel  economy  values 
decrease  from  24.2  mpg  in  MY  1994  to 
23.3  mpg  in  MY  1995  (a  decrease  of  0.9 
mpg).  For  MYs  1997  and  1998.  Lotus 
stated  that  the  fuel  economy  value  of 

21.2  mpg  represents  the  best  possible 
CAFE  that  it  can  achieve.  The  diift  from 

23.3  mpg  in  MY  1995  to  21.2  mpg  in 
MYs  1997-1998  represents  a  decrease  of 
2.1  mpg.  The  fuel  economy  values  will 
decrease  over  the  course  of  these  model 
years  because  Lotus  has  increased  the 
Esprit 's  horsepower,  and  will  replace 
the  engine  with  a  V-8  after  MY  1995  for 
higher  performance.  Lotxis'  decision  to 
use  a  V-8  in  the  Esprit  after  MY  1995 

is  a  response  to  market  demand  for  more 
powerful  engines.  Lotus  has  produced 
small  lightweight  innovative  sports 
vehicles  for  more  than  40  years. 
Performance  is  achieved  through 
obtaining  maximum  outpuf  from  a  small 
engine  displacement,  the  use  of  glass 
fiber  body  panels,  and  reliance  on  a 
backbone  chassis  design.  The  vehicle's 
compact  dimensions  provide  efficient 
performance  coupled  with  a  strong  and 
relatively  light-weight  aerodynamic 
body  construction. 

The  body  and  chassis  have  been 
continuo\isly  improved  to  satisfy  legal 
and  oistomer  requirements,  and  the 
MYs  1994-1995  vehicles  have  an 
equivalent  test  weight  of  3.250  pounds 
and  a  weight-to-horsepower  ratio  of 
12.31  Ibs./hp  and  11.36  Ibs./hp 
respectively. 

The  current  Lotus'  engine  family 
series,  the  900,  has  been  in  production 
for  over  20  years.  This  engine  is  an  in- 
line four-cylinder  imit  of  2.2  Uters  with 
intercooled  turbocharging  to  maximize 
air  density.  The  engine  provides  a  high 
power/torque  package  that  is  a  very 
efficient  balance  of  fuel  economy  versus 
engine  power,  hi  MYs  1997-1998.  Lotus 
will  employ  a  new  turfoocharged  3.5 
Uter  V-8  engine  with  four  valves  per 
cylinder,  high  tumble  combustion,  and 
a  high  compression  ratio.  This  engine 
will  also  be  highly  efficient.  Because  of 
Lotus'  financial  constraints  and  its 
decreased  research  and  development 
budget,  the  manufacturer  must  use  an 
engine  that  fits  the  existing  Esprit 
chassis/body  configuration  and  uses  the 
present  gearbox  wfaile  maintaining 
Lotus'  performance  image.  Other  vehicle 
specifications  for  the  MYs  1994. 1995, 
1997,  and  1998  Lotus'  models  rmnain 
relatively  constant,  with  a  slight 
increase  in  vehicle  weight  due  to 
powertrain  and  regulatory  requirements. 


Model  Mix  '  »"*.7:v'-w  '  .>  .. 

Lotus  is  a  small  vehicle  maimfiicturer 
that  prodiices  a  modest  range  of  high 
performance  exotic  sport  vehicles.  The 
current  Lotus  900  engine  series  has  been 
successful  in  complying  with  world- 
wide emission  standards;  however,  in 
MY  1997,  Lotxis  will  alter  its  engine 
design  to  increase  performance  and  to 
comply  with  increasingly  stringent  U.S. 
emission  requirements.  There  is  little 
opportimity  to  improve  fiiel  economy  by 
changing  model  mix  since  Lotus  will 
make  only  one  basic  model  in  eaiqh   ,,  ° 
model  year.  ^„ 

Effect  of  Other  Federal  Motor  Vehicle 
Standards 

The  new,  stringent  California 
emission  standards  and  the  similarly 
stringent  Federal  Clean  Air  Act 
Amendments  will  apply  to  Lotus  in 
MYs  1995. 1997.  and  1998.  Lotus  will 
likely  achieve  lower  fuel  economy  due 
to  compliance  with  these  standards.  In 
addition,  a  portion  of  its  limited 
engineering  resources  will  have  to  be 
expended  to  comply  with  these  more 
stringent  emissions  standards  incliuling. 
but  not  limited  to,  evaporative  emission 
standards. 

Federal  motor  vehicle  safety 
standards  (FMVSS)  and  regulations  also 
have  an  adverse  efiect  on  the  fuel 
economy  of  Lotus  vehicles.  These 
standards  include  49  CFR  Part  581 
(energy  absorbing  bumpers),  FMVSS 
202  (head  restraints).  FMVSS  207 
(seating  systems).  FMVSS  208  (occupant 
crash  protection),  FMVSS  214  (side  door 
strength),  and  FMVSS  216  (roof  crush 
resistance).  These  standards  tend  to 
reduce  achievable  fuel  economy  values, 
since  they  result  in  increased  vehicle 
weight. 

Lotus  is  a  small  company  and 
engineering  resources  are  limited. 
Priority  must  be  given  to  meeting 
mandatory  standards  to  remain  in  the 
marketplace. 

The  Need  of  the  United  States  to'      "  ' 
Conserve  Energy  r  .     * 

The  agency  reco^zes  there  is  a  need 
to  conserve  energy,  to  promote  energy 
security,  and  to  improve  balance  of 
payments.  However,  as  stated  above, 
NHTSA  has  tentatively  determined  that 
it  is  not  technologically  feasible  or 
economically  practicable  for  Lotus  to 
achieve  an  average  fuel  econcnny  in 
MYs  1994  throu^  1998  above  the  levols 
set  forth  in  this  proposed  decision. 
Granting  an  exemption  to  Lotus  and 
setting  an  alternative  standard  at  that 
level  would  result  in  only  a  negligible 
increase  in  fuel  consvunption  and  would 
not  aSect  the  need  of  the  United  States 


to  conserve  energy.  In  fact,  there  would 
not  be  any  increase  since  Lotus  caimot 
attain  those  generally  applicable 
standards.  Nevertheless,  the  agency 
estimates  that  the  additional  fuel 
consimied  by  operating  the  MYs  1994. 
1995, 1997,  and  1998  fleets  of  Lotus 
vehicles  at  the  CAFE  of  24.2  mpg  for 
MY  1994.  CAFE  of  23.3  mpg  for  MY 
1995.  projected  CAFE  of  21.2  mpg  for 
MYs  1997  and  1998  (compared  to  a 
hypothetical  27.5  mpg  fleet)  is  21,159 
barrels  of  fuel.  This  averages  about  3 
barrels  of  fuel  per  day  over  the  20-year 
period  that  these  veUcles  will  be  an 
active  p>art  of  the  fleet.  Obviously,  this 
is  insignificant  compared  to  the  fuel 
used  daily  by  the  entire  motor  vehicle 
fleet  which  amounts  to  4.81  million 
barrels  per  day  for  passenger  cars  in  the 
United  States  in  1994. 

Maximum  Feasible  Average  Fuel 
Economy  for  Lotus 

The  agency  has  tentatively  concluded 
that  it  would  not  be  technologically 
feasible  and  economically  practicable 
for  Lotus  to  improve  the  fuel  economies 
of  its  MYs  1994. 1995. 1997.  and  1998 
fleets  above  an  average  of  24.2  mpg  for 
MY  1994,  23.3  mpg  for  MY  1995  and 
21.2  mpg  for  MYs  1997  and  1998. 
Federal  automobile  standards  would  not 
adversely  affect  achievable  fuel 
economy  beyond  the  amoimt  already 
bctored  into  Lotus'  projections,  and  that 
the  national  effort  to  conserve  energy 
would  not  be  affected  by  granting  the 
requested  exemption  and  establishing 
an  alternative  standard. 

Consequently,  the  agency  tentatively 
concludes  that  the  maximiim  feasible 
average  fuel  economy  for  Lotus  is  24.2 
mpg  for  MY  1994.  23.3  mpg  for  MY 
1995.  and  21.2  mpg  for  MYs  1997  and 
1998. 

NHTSA  tentatively  concludes  that  it 
would  be  appropriate  to  establish  a 
separate  standard  for  Lotiis  for  the 
following  reasons.  The  agency  has 
already  granted  petitions  submitted  by 
Rolls  Royce  for  alternative  standards  of 
14.6  mpg  for  MYs  1995-96  and  15.1 
mpg  for  MY  1997.  NHTSA  has  also 
granted  a  petition  from  Mednet,  Inc. 
(successor  company  to  Ehitcher  Motors) 
for  an  alternative  standard  of  17.0  mpg 
for  MYs  1996-98.  Therefore,  the  agency 
cannot  use  the  second  (class  standards) 
or  third  (single  standard  for  all 
exempted  manufacturers)  approaches 
for  MYs  1995, 1996. 1997,  and  1998. 

Regulatory  Impact  Analyses 

NHTSA  has  analyzed  this  proposal 
and  determined  that  neither  Executive 
Order  12866  nor  the  Department  of 
Transportation's  regulatory  policies  and 
procedures  apply.  Uiuler  Executive 
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Order  12866,  the  proposal  would  not 
establish  a  "rule,"  wbidi  is  defined  in 
the  Executive  Order  as  "an  agency 
statement  of  general  applicability  and 
future  effect"  The  proposed  exemption 
is  not  generally  appUcable,  since  it 
would  apply  only  to  Lotxis  Cars  Ltd.,  as 
disciissed  in  this  document.  Under  IX3T 
regulatory  policies  and  procediires,  the 
proposed  exemption  would  not  be  a 
"significant  regulation."  If  the  Executive 
Order  and  the  Departmental  policies 
and  procedures  were  applicable,  the 
agency  would  have  determined  that  this 
proposed  action  is  neither  major  nor 
significant.  The  principal  impact  of  this 
proposal  is  that  the  exempted  company 
would  not  be  required  to  pay  civil 
penalties  if  its  maximum  feasible 
average  fuel  economy  were  achieved, 
and  piuchasers  of  those  vehicles  would 
not  have  to  bear  the  burden  of  those 
dvil  penalties  in  the  form  of  higher 
prices.  Since  this  proposal  sets  an 
alternative  standard  at  the  level 
determined  to  be  the  maximimi  feasible 
levels  for  Lotus  for  MYs  1994, 1995, 
1997,  and  1998.  no  fuel  would  be  saved 
by  establishing  a  higher  alternative 
standard.  NHTSA  finds  in  the  Section 
on  "The  Need  of  the  United  States  to 
Conserve  Energy"  that  because  of  the 
small  size  of  the  Lotus  fleet,  that 
incremental  usage  of  gasoline  by 
Lotus — s  customers  would  not  affect  the 
United  States's  need  to  conserve 
gasoline.  There  would  not  be  any 
impacts  for  the  public  at  large. 

The  agency  has  also  considered  the 
environmental  implications  of  this 
proposed  exemption  in  accordance  with 
the  Enviroimiental  Policy  Act  and 
determined  that  this  proposed 
exemption  if  adopted,  would  not 
significantly  afi^ect  the  human 
environment.  Regardless  of  the  fiiel 
economy  of  the  exempted  vehicles,  they 
must  pass  the  emissions  standards 
which  measure  the  amount  of  emissions 
per  mile  traveled.  Thia,  the  quality  of 
the  air  is  not  affected  by  the  proposed 
exemptions  and  alternative  standards. 
Further,  since  the  exempted  passenger 
automobiles  cannot  achieve  better  fuel 
economy  than  is  proposed  herein; 
granting  these  proposed  exemptions 
would  not  affect  the  amount  of  fuel 
used. 

Interested  persons  are  invited  to 
submit  comments  on  the  proposed 
decision.  It  is  requested  but  not  reqiured 
that  10  copies  be  submitted. 

All  comments  must  not  exceed  15 
pages  in  length  (49  CFR  553.21). 
Necessary  attachments  may  be 
appended  to  these  submissions  without 
regard  to  the  15  page  limit.  This  - 
limitation  is  intended  to  encourage 


commenters  to  detail  their  primary 
arguments  in  a  concise  feshion. 

If  a  commenter  wishes  to  submit 
certain  informaticm  under  a  claim  of 
confidentiality,  three  cc^ies  of  the 
complete  submission,  including 
purportedly  confidential  business 
infcnmation,  should  be  submitted  to  the 
Chief  Counsel,  NHTSA,  at  the  street 
address  given  above,  and  seven  copies 
from  which  the  purportedly  confidential 
business  information  has  been  deleted, 
should  be  submitted  to  the  Docket 
Section.  A  request  for  confidentiality 
should  be  accompanied  by  a  cover  letter 
setting  forth  the  information  specified  in 
the  agency's  confidential  business 
information  regulation.  49  CFR  part  512. 

All  comments  received  before  the 
close  of  business  on  the  comment 
closing  indicated  above  for  the  proposal 
will  be  considered,  and  will  be  available 
fbr  examination  in  the  docket  at  the 
above  address  both  before  and  after  that 
date.  To  the  extent  possible,  comments 
filed  under  the  closing  date  will  also  be 
considered.  Comments  received  too  late 
for  consideration  in  regard  to  the  final 
rule  will  be  considered  as  suggestions 
for  further  rulemaking  action. 
Comments  on  the  proposal  will  be 
available  for  inspection  in  the  docket. 
NHTSA  will  continue  to  file  relevant 
information  as  it  becomes  available  in 
the  docket  after  the  closing  date,  and  it 
is  recommended  that  interested  persons 
continue  to  examine  the  docket  for  new 
material. 

Those  persons  desiring  to  be  notified 
upon  receipt  of  their  comments  in  the 
rules  docket  should  enclose  a  self- 
addressed,  stamped  postcard  in  the 
envelope  with  their  comments.  Upon 
receiving  the  amunents,  the  docket 
supervise  will  return  the  postcard  by 
mail. 

List  bS  Subjects  in  40  CFR  Part  531 

Energy  conservation.  Gasoline. 
Imports.  Motor  vehicles. 

In  consideration  of  the  foregoing,  49 
CFR  part  531  is  proposed  to  be  amended 
as  follows: 

PART  531— (AMENDED] 

1.  The  authority  citation  for  part  531 
would  be  revised  to  read  as  follows: 

Authority:  49  U.S.C  32902;  delegation  of 
authority  at  49  CFR  1.50. 

2.  In  §  53I.S.  the  introductory  text  of 
paragraph  (b)  is  republished  for  the 
convenience  of  the  reader  and 
paragraph  (b)(6)  would  be  added  to  read 
as  follows: 

§5314   Fuel  economy  standarda. 

•        •        •        •        * 


(b)  The  following  manufacturers  nhull 
comply  with  the  standards  indicated 
below  for  the  specified  model  years: 

•        •        •        •        • 

(6)  Lotus  Cars  Ltd. 
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Issiied  on:  Decendier  18, 1996. 
L.  Robert  SlwItaD. 

Associate  Administrator  fm  Safety 

Paformance  Standards. 

(FR  Doc  96-32545  Filed  12-20-96;  8:45  am] 
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DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmoapharic 
Administration 

50  CFR  Part  648 

[Docket  No.  951206299-6351-01:  U>. 
110796F] 

RiN0648-AF01 

Fisheries  of  the  Northeastern  Uniiad 
States;  Amendn>ent  5  to  tha  FIshary 
IManagement  Pian  for  tha  Atlantic 
Mackarai.  Squid,  and  Buttsrfiah 
Hsherias;  RaautMnittad  Maaaures. 

AQENCY:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA). 

Commerce. 

ACTION:  Proposed  rule;  request  for 

comments. 

SUMMARY:  NMFS  issues  this  proposed 
rule  to  implement  three  provisions  of 
Amendment  5  to  the  Fishery 
Management  Plan  for  the  Atlantic 
Mackerel,  Squid,  and  Butterfish 
Fisheries  (FMP)  that  were  initially 
disapproved  but  have  been  revised  and 
resubmitted  by  the  Mid-Atlantic  Fishery 
Management  Coimcil  (Council).  These 
measiues  would:  Revise  the  overfishing 
definition  for  Atlantic  mackerel, 
establish  criteria  for  a  moratorium 
vessel  permit  for  lUex  squid,  and 
establish  a  5,000-lb  (2.27^nt)  incidental 
catch  permit  for  lUex  squid.  Jhe  intent 
of  these  measures  is  to  prevent 
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overfishing  and  to  avoid 
overcapitaUzation  of  the  domestic  fleet 
in  these  fisheries. 
DATES:  Public  comments  must  be 
received  on  or  before  February  3, 1997. 
ADDRESSES:  Comments  on  the  proposed 
rule  and  its  supporting  documents 
should  be  sent  to:  Dr.  Andrew  A. 
Rosenberg,  Administrator,  Northeast 
Regional  Office,  NMFS.  One  Blackburn 
Drive.  Glovu»ster,  MA  01930-2298. 
Mark  the  outside  of  the  envelope. 
"Comments  on  Resubmitted 
Amendment  5  Atlantic  Mackerel,  Squid, 
and  Butterfish." 

Comments  regarding  burden-hour 
estinutes  for  coUection-of-information 
requirements  contained  in  this  proposed 
rule  should  be  sent  to  Dr.  Andrew  A. 
Rosenberg  at  the  address  above,  and  to 
the  Office  of  Information  and  Regulatory 
Affairs,  Office  of  Management  and 
Budget  (OMB),  Washington,  D.C.  20503 
(Attention:  NOAA  Desk  Officer). 

Copies  of  the  resubmitted  portion  of 
Amendment  5  and  its  supporting 
documents,  including  its  environmental 
assessment  and  regulatory  impact 
review  (RIR)  that  contain  an  initial 
regulatory  flexibility  analysis  are 
available  upon  request  from  David  R. 
Keifer,  Executive  Director.  Mid-Atlantic 
Fishery  Management  Council,  Room 
2115,  Federal  Building,  300  South  New 
Street.  Dover.  DE  19904-6790. 
FOR  FURTHER  INFORMATION  CONTACT: 
Myles  Raizin,  Fishery  Policy  Analyst. 
508-281-9104. 
SUPPLEMBITARY  INFORMATION: 

Background 

Amendment  5  was  developed  in    '   ' 
response  to  concerns  regarding 
overcapitalization  expressed  by  industry 
representatives  at  several  meetings  of 
the  Council  and  its  Squid.  Mackerel, 
and  Butterfish  (SMB)  Committee  in  the 
early  1990'8.  Details  concerning  the 
development  of  Amendment  5  are 
provided  in  the  proposed  rule  which 
was  published  in  the  Federal  Register 
on  December  20, 1995  (60  FR  65618). 

Amendment  5,  as  adopted  by  the 
Council,  contained  moratorla  on  entry 
into  the  Illex  and  the  Loligo  squid  and 
butterfish  fisheries  based  on  specified 
criteria.  It  also  proposed  a  minimum 
mesh  size  for  the  Loligo  fishery  with  an 
exemption  for  the  sea  herring  fishery 
and  the  summer  Illex  fishery  beyond  the 
50-^tham  curve,  and  a  modification  of 
the  formula  for  arriving  at  the  allowable 
biological  catch  (ABC)  for  Atlantic 
mackerel. 

The  proposed  rule  identified  specific 
concerns  about  the  following  proposed 
measures:  (1)  The  moratoria  entry 
criteria,  (2)  the  proposal  to  constrain  the 


ABC  specified  for  Atlantic  mackerel  by 
the  long-term  potential  catch  (LTPC) 
estimate,  and  (3)  the  proposed 
exemptions  from  the  Loligp  minimum 
mesh  requirement.  The  proposed  rule 
requested  the  public  to  comment  aa  all 
proposed  measures  but  to  focus  on  these 
in  particular. 

NMFS.  on  behalf  of  the  Secretary  of 
Commerce,  reviewed  Amendment  5  in 
light  of  the  administrative  record  and 
the  public  comments  received  relative 
to  the  amendment  and  the  proposed 
rule.  Based  vcpon  this  review,  several 
provisions  of  Amendment  5  were  foimd 
to  be  inconsistent  with  the  national 
standards  of  the  Magnuson-Stevens 
Fishery  Conservation  and  Management 
Act  (Magnuscm-Stevens  Act).  Therefore, 
the  following  meesiues  were 
disapproved:  (1)  The  Illex  moratorium 
permit.  (2)  the  use  of  LTPC  to  cap  ABC 
for  Atlantic  mackerel,  and  (3)  the 
exemption  from  the  minimum  mesh 
requirement  for  the  Loligo  fishery  for  a 
vessel  fishing  for  sea  herring  whose 
catch  is  comprised  of  75  percent  or 
more  of  sea  herring.  Details  concerning 
the  disapprovals  were  provided  in  the 
final  rule  implementing  Amendment  5. 
which  was  published  on  April  2. 1996 
(61  FR  14465).  and  are  not  repeated 
here. 

At  its  June  1996  meeting,  the  Council 
revised  several  of  the  disapproved 
measures  for  resubmission.  Management 
measures  for  an  Illex  moratorium  and  a 
cap  on  the  ABC  for  Atlantic  mackerel 
were  resubmitted.  The  Council  did  not 
resubmit  a  measure  to  exempt  sea 
herring  vessels  from  the  minimum  mesh 
size  for  Loligo  squid. 

Proposed  Revised  Management    .  v.'' 
Measures 

A  revised  moratoriimii  vessel  permit 
for  Illex  squid  is  proposed  in  the 
resubmitted  portion  of  Amendment  5.  A 
vessel  would  qualify  for  the  permit  if  it 
landed  five  trips  of  at  least  5.000  lb 
(2.27  mt)  between  August  13, 1981.  and 
August  13, 1993.  Additionally,  a  vessel 
that  was  under  construction  for,  or  was 
being  rerigged  for,  use  in  the  directed 
fishery  for  Illex  on  August  13, 1993. 
would  qualify  for  the  moratorium 
permit  provided  it  landed  five  trips  of 
at  least  5.000  lb  (2.27  mt)  prior  to 
December  31, 1994.  A  vessel  would  also 
be  issued  a  moratorium  permit  if  it  is 
replacing  a  vessel  of  substantially  m  :- 
similar  harvesting  capacity  that 
involimtarily  left  the  Illex  fishery  during 
the  moratorium,  and  both  the  entering 
and  replaced  vessels  are  owned  by  the 
same  person.  If  the  Illex  moratoriimi 
permit  is  approved,  it  would  terminate 
at  the  end  of  the  fifth  year  following 


implementation,  imless  extended  by  an 
amendment  to  the  FMP. 

An  open-access  incidental  catch 
permit  for  Illex  squid  is  proposed  that 
would  allow  the  harvest  of  up  to  5.000 
lb  (2.27  mt)  of  Illex  per  trip.  This 
represents  an  increase  of  2.500  lb  (1.13 
mt)  more  than  the  2.500  lb  (1.13  mt) 
incidental  catch  limit  that  was 
originally  proposed  in  Amendment  5. 
The  incidental  allowance  for  butterfish 
and  Loligo  squid  would  not  be  affected 
and  remains  at  2.500  lb  (1.13  mt)  per 
trip. 

The  Council  also  submitted  a  revised 
definition  of  overfishing  for  Atlantic 
mackerel.  Overfishing  would  be  defined 
to  occiu  when  the  annual  catch  of 
Atlantic  mackerel  exceeds  the  ABC  for 
that  species.  In  addition,  for  overfishing 
to  be  avoided,  the  fishing  mortality  rate 
associated  with  the  expected  total  catch 
of  Atlantic  mackerel  (defined  as  the 
ABC  in  U.S.  waters  plus  the  expected 
catch  in  Canadian  waters  for  the  fishing 
year),  could  not  exceed  Fo.i.  as 
determined  by  the  most  recent  stock 
assessment  conducted  by  the  NMFS 
Northeast  Fisheries  Science  Center.  The 
catch  or  extraction  rate  associated  with 
a  fishing  mwtality  rate  of  Fo.i  is  a 
fishing  mortality  rate  determined 
annually  in  the  specification  process; 
the  use  of  Fo.i  as  a  measure  of 
overfishing  would  allow  the  ABC  to 
vary  aimually.  depending  on  variations 
in  stock  size.  Fo.i  is  generally  considered 
a  conservative,  or  biologically  safe  level 
of  exploitation  and  has  been  used  as  a 
biological  reference  point  in  fisheries 
throi^out  the  world.  A  spawning  stock 
of  no  less  than  900,000  mt  of  Atlantic 
mackerel  would  be  required  to  be 
maintained  at  the  end  of  each  fishing 
year. 

Classification 

NMFS  has  determined  that  this 
proposed  rule  which  would  implement 
the  resubmitted  portion  of  Amendment 
5  is  consistent  with  the  resubmitted 
portion.  However,  at  this  time  NMFS 
has  not  determined  whether  the 
resubmitted  portion  of  Amendment  5  is 
consistent  with  the  national  standards, 
other  provisions  of  the  Magnuson- 
Stevens  Act,  and  other  applicable  law. 
NMFS,  in  making  that  determination, 
will  take  into  account  the  information, 
views,  and  comments  received  diiring 
the  comment  period. 

This  proposed  rule  has  been 
determined  to  be  not  significant  for 
piuposes  of  E.O.  12866. 

The  Council  prepared  an  IRFA  as  part 
of  the  RIR,  which  describes  the  impact, 
this  proposed  rule,  if  adopted,  would 
have  Off  small  entities.  The  Council's 
analysis  indicates  that  this  proposed 


FadCTal  Rogialer  /  Vol  61,  No.  247  /  Monday,  December  23.  1996  /  Propoeed  Rules  67523 


rule,  if  implemented,  could  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
This  analysis  examined  the  impact  of 
the  proposed  moratorium  for  lUex  squid 
on  revenues  earned  by  a  "refisrence 
fleet"  This  term  is  defined  as  26  vessels 
that  landed  Illex  in  1993  in  excess  of  the 
proposed  5,000-lb  (2.27  mt)  incidental 
catch  allowance.  The  Council  identified 
a  total  of  52  vessels  that  would  qualify 
for  the  moratorium  permit  and  then 
performed  a  sensitivity  analysis  to 
examine  the  impact  on  the  revenues  of 
the  refisrence  fleet  if  various  levels  of 
catch  were  achieved  by  the  additional 
26  vessels.  This  analysis  concluded  that, 
depending  on  the  catch  levels  assigned 
to  the  new  participating  vessels, 
reference  fleet  revenues  could  increase 
by  as  much  as  5.3  percent  or  decrease 
by  as  much  as  10.4  percent.  A  copy  of 
the  RIR  is  avail^le  from  the  Council 
(see  ADDRESSES). 

Notwithstanding  any  other  provision 
of  the  law,  no  person  is  required  to 
respond  to,  nor  shall  any  person  be 
subject  to  a  penalty  for  failure  to  comply 
with,  a  coUection-of-information  subject 
to  the  requirements  of  the  Paperworic 
Reduction  Act,  unless  that  collection  of 
information  displays  a  currently  valid 
OMB  Control  Number. 

This  proposed  rule  contains  a 
collection-of-information  requirement 
subject  to  the  Paperwork  Reduction  Act 
This  requirement  has  been  approved  by 
the  OMB  imder  Control  Number  0648- 
0202.  Pubhc  reporting  burden  for  the 
collection  of  information  is  estimated  to 
average  30  minutes  for  an  initial  vessel 
permit  application  and  15  minutes  for  a 
vessel  permit  renewal  request.  These 
estimates  include  the  time  for  reviewing 
instructions,  searching  existing  data 
sources,  gathering  and  maintaining  the 
data  needed,  and  completing  and 
reviewing  the  collection  of  information. 
Send  comments  regarding  this  burden 
estimate  or  any  other  aspect  of  the 
collection  of  information  to  NMFS  or 
C^iB  (see  ADOnESSES). 

List  <rf  Subjects  in  50  CFR  Part  648 

Fidieries,  Fishing,  Reporting  and 
recordkeeping  requirements. 

Dated:  December  16, 1996.  .     r^^ 

NaaqrFostar.  '      ".. 

Deputy  Assistant  Administrator  for  Fishaies, 
National  Marine  Fisheries  Sennce. 

For  the  reasons  set  out  in  the 
preamble,  50  CFR  part  648,  Subpart  B, 
is  proposed  to  be  amended  as  follows: 

PART  648-FISHER1E8  OF  THE 
NOflTHEASTERN  UNfTED  STATES 

1.  The  authority  citation  for  part  648 
continues  to  read  as  follows: 


Aaduriljr:  16  U.S.C  1801  et  seq. 

2.  In  $  648.4,  paragraphs  (a)(5)(ii) 
through  (a)(5)(iv)  are  redesignated  as 
(a)(5)(iii)  through  (a)(5)(iv),  a  new 
paragrapb  (a)(5)(ii)  is  added, 
introductory  text  for  paragraphs  (a)(5) 
and  (a)(5)(i)(A),  and  newly  redesignated 
paragraphs  (a)(5)(iii)  and  (a)(5)(iv)  are 
revised  to  read  as  follows: 


1648.4    V< 

(a)  •  •  • 

(5)  Mackerel,  squid,  and  buttafish 
vessels.  Beginning  on  January  1, 1997, 
any  vessel  of  the  United  States, 
including  party  or  charter  vessels,  that 
fishes  for,  possesses,  or  lands  Atlantic 
mackerel,  squid,  or  butterfish  in  or  bom 
the  exclusive  economic  zone  (EEZ), 
must  have  been  issued  and  carry  on 
board  a  valid  Loligo  squid  and  butterfish 
moratoriimi  permit.  LoZigo/butterfish 
incidental  catch  permit,  Illex  squid  and 
Atlantic  mackerel  permit,  or  a  valid 
party  or  charterboat  permit  issued  imder 
this  section.  This  requirement  does  not 
apply  to  recreational  fishing  vessels. 
Until  January  1, 1997,  vessels  that  have 
been  issiied  1996  Federal  squid, 
mackerel,  and  butterfish  permits  and  are 
not  otherwise  subject  to  permit 
sanctions  due  to  enforcement 
proceedings,  may  fish  for,  possess,  or 
land,  Atlantic  mackerel,  squid,  or 
butterfish  in  or  from  the  EEZ.  As  of  Jime 
1, 1997,  a  vessel  that  fishes  for, 
possesses,  or  lands  Illex  squid  in  or  frtm 
the  EEZ  must  have  on  board  a  valid  Illex 
moratoriimi  permit  or  squid/butterfish 
incidental  catch  permit,  and  a  vessel 
that  fishes  for,  possesses,  or  lands 
Atlantic  mackerel  in  or  from  the  EEZ 
must  have  on  board  a  valid  Atlantic 
mackerel  permit 

(i)  Loligo  squid  and  butterfish 
moratorium  permit — (A)  Eligibility.  A 
vessel  is  eligible  for  a  moratoriiun 
permit  to  fi^  for  and  retain  Loligo  squid 
or  butterfish  in  excess  of  the  incidental 
catch  allowance  specified  in  paragraph 
(a)(5)(iii)  of  this  section,  if  it  meets  any 
of  the  following  criteria: 

(ii)  niex  squid  moratorium  permit 
(Applicable  for  5  years  from  the 
effective  dote  of  the  moratorium)  — (A) 
Eligibility,  A  vessel  is  eligible  for  a 
moratorium  permit  to  fid^  for  and  retain 
niex  squid  in  excess  of  the  incidental 
catch  allowance  specified  in  paragraph 
(a)(5)(iii)  of  this  section,  if  it  meets  any 
of  the  following  criteria: 

(2)  The  vessel  landed  and  sold  at  least 
5,000  lb  (2.27  mt)  of  Illex  squid  on  five 
separate  trips  between  August  13, 1981, 
and  August  13, 1993; 

(2)  The  vessel  is  replacing  such  a 
vessel  and  meets  the  requirements  of 
paragraph  (a)(3)(i)(C)  of  this  section:  or 


[3]  The  vessd  was  under  constructiao 
for,  or  vras  being  rerigged  for,  use  in  the 
directed  fishery  fcv  Illex  squid  on 
August  13, 1993  and  the  vessel  landed 
and  sold  at  least  5,000  lb  (2.27  mt)  of 
Ulex  squid  <hi  five  separate  trips  prior  to 
December  31, 1994. 

(B)  Application/renewal  restrictions. 
No  (me  may  apply  for  an  initial  Illex 

3uid  moratoriiim  pennit  fat  a  vessd 
ter. 

(1)  One  year  foUowing  the  eQisctive 
date  of  the  final  rule  implementing  the 
moratorium  permit;  or 

(2)  The  owner  retires  the  vessel  from 
the  fishery. 

(C)  Replacement  vessels.  See 
paraeraph  (a)(3)(i)(C)  of  this  section. 

(D)  Appeal  of  denial  of  permit  See 
paia^raph  (a)(3)(i)(D)  of  this  section. 

(iii)  Squid/butterfish  incidental  catch 
permit  Any  vessel  of  the  United  States 
may  obtain  a  permit  to  fish  for  or  retain 
up  to  2,500  lb  (1.13  mt)  of  Loligo  squid 
or  butterfish,  or  up  to  5.000  lb  (2.26  mt) 
of  Illex  squid  as  an  incidental  catch  in 
another  directed  fishery.  The  incidental 
catch  allowance  may  be  revised  by  the 
Regional  Director  based  upon  a 
recommendation  by  the  rnamril 
following  the  procedure  set  forth  in 
§648.21. 

(iv)  Atlantic  mackerel  permit  Any 
vessel  of  the  United  States  may  obtidn 
a  permit  to  fish  for  or  retain  Atlantic 
mackerel  in  or  from  the  EEZ. 

•  •        •        •        • 

3.  In  §  648.13.  paragraph  (a)  is  revised 
to  read  as  follows: 

1648.13  Twnaiefat— . 

(a)  Only  vessels  issued  a  Loligo  and 
butterfish  moratoriiun  or  Ulex 
mraatorium  permit  under  §  648.4(a)(5) 
and  vessels  issued  an  Atlantic  mackerel 
or  squid/butterfish  incidental  catdt 
permit  and  authorized  in  writing  by  the 
Regional  I>irector  to  do  so,  may  transfer 
or  attempt  to  transfer  Loligo,  Illex,  or 
butterfish  fit>m  one  vessel  to  another 
vesseL 

•  •        *        •        • 

4.  In  S  648.14,  paragraphs  (p)(2) 
through  (p)(8)  are  redesignated  as  (pM3) 
through  (p)(9),  a  new  paragraph  (p)(2)  is 
added,  and  paragraphs  (a)(75)  and 
newly  red^gnated  paragraph  (p)(6)  are 
revised  to  read  as  follows: 

1648.14  Prohlblllons. 

(a)  •  •  * 

(75)  Transfer  Loligo,  Ulex,  ax 
butterfish  within  the  EEZ,  unless  the 
vessels  {>articipating  in  the  transfer  have 
been  issued  a  valid  Loligo  and  butterfish 
or  Ulex  moratorium  permit  and  are 
transferring  the  species  for  which  the 
vessels  are  permitted  or  have  a  valid 
squid/butterfish  incidental  catch  permit 


'.a 
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and  a  letter  of  authoiizati<ui  from  the 
Regicmal  Director. 


(p)  *  •  * 

(2)  Poesess  more  than  the  incidental 

catch  allowance  of  Illex  squid  unless 

isnied  an  JUex  squid  moratoriiun 

pennit 


(6)  Transfer  squid  or  butterfish  at  sea 
to  another  vessel  unless  that  other 
vessel  has  been  issued  a  valid  LoUgo 
and  butterfly  or  Illex  moratorium 
permit  or  a  valid  squid/butterfish 
incidental  catch  permit  and  a  letter  of 
authorization  by  the  Regional  Director 
for  the  species  being  transfened. 
•        »        •        •        • 

(FR  Doc  9ft-3238g  Filed  12-20-96: 8:45  un] 
I  OOOC  SSIS-SS-P 
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50  CFR  Part  679 

[Doelwt  Na  961119321-6321-01;  LO. 
11071601 

Rm0646-AI66 

FlaheriM  Of  the  Exclusive  Economic 
Zone  Off  Alaaia;  Revisions  to 
Recordkeeping  and  Reporting    . 
Requirements 

AOENCY:  National  Marine  Fisheries 

Service  (NMFS).  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Proposed  rule;  request  for 

comments. 

SUKMAnY:  NMFS  is  proposing  revisions 
to  several  secticnas  of  regulations  that 
pertain  to  permits,  recordkeeping,  and 
reporting  for  fisheries  of  the  Exclusive 
Economic  Zone  (EEZ)  off  Alaska.  The 
proposed  changes  are  necessary  to 
clarify  existing  text,  facilitate 
management  of  the  fisheries,  promote 
compliance  with  regiilations,  and 
facilitate  enforcement  efforts.  This 
action  is  intended  to  further  the  goals 
and  objectives  of  the  fishery 
management  plans  (FMPs)  for  the 
fisheries  of  the  EEZ  off  Alaska. 
DATES:  Comments  must  be  received  by 
January  22, 1997. 

ADDRESSES:  Send  comments  to  Ronald  J. 
Berg,  Chief,  Fisheries  Management 
Division,  NMFS,  Alaska  Region,  P.O. 
Box  21668,  Juneau,  AK  99802,  Attn: 
Lori  Gravel,  or  deliver  to  Federal 
Building,  Fourth  Floor,  709  West  9th 
Street,  Juneau,  AK.  Comments  on  the 
coUection-of-information  requirements 
may  be  sent  to  the  Office  of  Information 
and  Regulatory  Affairs  (OIRA),  Office  of 
Management  and  Budget  (OMB), 
Washington.  DC  20503  (Attn:  NOAA 
Desk  Officer). 


FOR  FURTHER  MFORMATKM  CONTACT: 
Patsy  A.  Bearden,  907-586-7228. 

SUPPLEMENTARY  MFORMATKM: 

Background  ';■■.'"*. 

NMFS  manages  the  groundfish 
fisheries  in  the  EEZ  off  Alaska  imder 
authority  of  the  Fishery  Management 
Plan  for  Groundfish  of  the  Gulf  of 
Alaska  and  the  Fishery  Management 
Plan  for  the  Groimdfish  Fishery  of  the 
Bering  Sea  and  Aleutian  Islanch  Area. 
These  FMPs  are  implemented  by 
cegulations  at  50  CFR  part  679.  General 
regulations  that  also  pertain  to  these 
fineries  appear  in  subpart  H  of  50  CFR 
part  600.  The  FMPs  were  prepared  by 
the  North  Pacific  Fishery  Management 
Council  under  the  authority  of  the 
Magnuson-Stevens  Fishery 
Conservation  and  Management  Act 

NMFS  is  proposing  revisions  to 
regulations  implementing  permit  and 
recordkeeping  and  reporting 
requirements  for  the  Alaska  groundfish 
fisheries.  The  proposed  changes  are 
expected  to  clarify  existing  regulatory 
text,  facilitate  management  of  the 
groundfish  fisheries,  promote        .......  . . 

compliance  with  regulations,  and  .. 
facilitate  enforcement  efforts. 

The  following  is  a  brief  description  of 
the  regulatory  provisions  propooed:   - 

Permits  ^■.-*\'- 

•  Renewal  period  e3Ctended..NMFS 
proposes  to  issue  the  Federal  fisheries 
permits  and  Federal  processor  permits 
on  a  3-year  cycle  instead  of  an  annual 
cycle.  This  proposed  change  is  in 
response  to  a  Presidential  Directive  in 
1995  that  Federal  agencies  decrease  the 
paperwork  burden  hours  required  of  the 
puplic. 

•  Federal  processor  permit.  When  the 
North  Pacific  Research  Plan  was  in 
place  (59  FR  46126,  September  6, 1994), 
all  processors  were  required  to  obtain  a 
Federal  processor  permit  for  purposes  of 
fee  assessment.  With  the  removal  of  the 
Research  Plan  (61  FR  56425,  November 
1, 1996),  the  fee  assessment 
requirements  were  removed.  However, 
the  Federal  processor  permit  serves  to 
identify  the  vessels  that  operate  solely 
as  a  mothership  in  Alaska  State  waters 
and  shoreside  processors  that 
participate  in  groxmdfish  fisheries  in  the 
same  way  that  the  Federal  fisheries 
pennit  identifies  the  vessel  participants. 
Therefore,  NMFS  proposes  that 
regulatory  text  be  modified  to  require  a 
Federal  processor  permit  only  for 
shoreside  processors  and  vessels 
operating  solely  as  a  mothership  in 
Alaska  State  waters.  , 


Additions 

•  Sabl^ish/Pacific  halibut  Individual 
Fishing  Quota  (WQ)  information.  NMFS 
proposes  that  certain  IFQ  information    - 
currently  authorized  under  OMB 
clearance  No.  0648-0272  be  recorded  on 
the  catcher  vessel  DFL  or  the  catcher/ 
processor  DCPL.  During  the  comment 
period  on  the  1996  recordkeeping  and 
reporting  proposed  rule,  the  U.S.  Coast 
Guard  (USCG)  requested  that  the  DFL 
and  catcher/processor  DCPL  be 
modified  to  include  information  that 
identifies  all  IFQ  pennit  numbers  and 
pers<ms  with  IFQ  on  board  a  vessel  and 
the  date  of  IFQ  landing,  the  IFQ 
registered  buyer,  and  unloading  port  of 
the  IFQ  landing.  This  recordkeeping 
requirement  has  been  requested  by  the 
USCG  to  facilitate  the  monitoring  and 
enforcement  of  the  IFQ  program. 

•  DFL  NMFS  proposes"  that  the 
Federal  fisheries  permit  number  be 
recorded  on  eadi  DFL  page,  to  be 
consistent  with  other  reporting 
requirements  and  to  assist  NMFS 
Enforcement  and  USCG  during  audits  of 
logbook  data  onqe  logbook  sheets  have 
been  submitted  to  NMFS. 

•  DFL  and  catcher/processor  DCPL 
NMFS  proposes  to  add  a  requirement  to 
record  the  fishing  trip  nimiber  on  each 
page  of  the  DFL  and  catcher/processor 
DCTL  to  assist  the  observer  with 
recordkeeping  and  to  assist  NMFS 
Enforcement  and  USCG  during  audits 
on  board  vessels. 

•  Text.  Introductory  paragraphs  are 
added  and  text  is  added  to  cl^fy 
requirements  at  paragraphs  679.5(c)(3), 
(d)(2)(i),  (e)(2)(i),  and  (f)(2). 

•  Definition  of  fishing  trip.  A 
subparagraph  is  added  to  specify  the 
appropriate  definition  of  fishing  trip 
with  respect  to  recordkeeping  and 
reporting. 

Revisions 

•  Metric  tons  to  the  nearest  0.001  mt. 
NMFS  is  concerned  about  the  status  of 
several  groundfish  species,  particularly 
rockfish.  Even  small  amounts  of  these 
species  must  be  accounted  for.  NMFS 
proposes  that,  when  recording  or 
reporting  landings  or  products  in  metric 
tons,  the  requirement  be  changed  from 
0.01  metric  ton  to  require  quantities  be 
recorded  to  at  least  the  nearest  0.001 
metric  ton.  ^  '' 

•  Definition  offish  product  weight. 
The  definition  for  fish  product  weight  is 
revised  to  accommodate  the  new 
wording  for  recording  and  reporting  of 
products  to  the  nearest  0.001  metric  ton 
and  also  to  clarify  this  term  relative  to 
freshfish. 


v^. 
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ClaflBification 

This  proposed  rule  contains 
collection-of-infonnation  reqiiiremexits 
subject  to  the  Papenlork  Reduction  Act 
(PRA).  OMB  approval  for  the  majority  of 
this  information  has  been  obtained 
under  OMB  control  numbers  0648-0206 
and  -0213;  additions  and  revisions  to 
the  collection  have  been  submitted  to 
OMB  for  approval. 

a.  Approved  under  0648-0206 — 
Alaska  permits:  No  new  forms  or 
revisions  to  forms;  renewal  cycle  for 
Federal  fisheries  permit  and  Federal 
processor  permit  extended  from  1  to  3 
years.  The  information  collection 
requirements  for  the  Federal  processor 
permit  are  repeated  in  this  rule  and 
have  an  estimated  response  time  of  0.33 
hour  per  response. 

b.  Approved  under  0648-0213 — 
Alaska  Region  Logbook  Family  of 
Forms:  Revisions  to  existing  forms  have 
the  following  effects:  Estimated  time  for 
operator  of  a  catcher  vessel  with  fixed 
gear  to  complete  a  DFL  increases  fix>m 
0.25  hour  per  response  to  0.33  hour  per 
response;  estimated  time  for  operator  of 
a  catcher/processor  with  fixed  grar  to 
complete  a  catcher/processor  EX7L 
increases  from  0.45  hoiir  per  response  to 
0.53  hoiu  per  response;  estimated  time 
for  operator  of  a  catcher  vessel  with  gear 
other  than  fixed  gear  to  complete  a  DFL 
increases  &T)m  0.25  hour  per  response  to 
0.28  hour  per  response;  estimated  time 
for  operator  of  a  catcher /processor  with 
gear  other  than  fixed  gear  to  complete  a 
catcher/processor  DCPL  increases  fitim 
0.45  hour  per  response  to  0.48  hour  per 
response.  The  estimated  response  times 
shown  include  the  time  to  review 
instructions,  search  existing  data 
sources,  gather  and  maintain  the  data 
needed,  and  complete  and  review  the 
collection-of-infiannation. 

Notwithstanding  any  other  provision 
of  law,  no  person  is  reqtiired  to  respond 
to  nor  shall  a  person  be  subject  to  a 
I>enalty  for  failure  to  comply  with  a 
collection  of  information  subject  to  the 
requirements  of  the  PRA  imless  that 
collection-of-infonnation  displays  a 
currently  valid  OMB  control  number. 

Send  comments  regarding  this  burden 
estimate  or  any  other  aspect  of  this 
collection  of  information,  including 
suggestions  for  reducing  this  burden,  to 
NMFS  and  to  OIRA.  OMB  (see 
AOpRESSES). 

!  Assistant  General  Coimsel  for 
lation  and  Regulation  of  the 
Deparbnent  of  Commerce  certified  to 
the  Qiief  Counsel  for  Advocacy  of  the 
Small  Business  Administration  that  this 
proposed  rule,  if  adopted,  would  not 
have  a  significant  economic  impact  on 


a  substantial  number  of  small  entities  as 
follows: 

The  proposed  rule  would  improve  the 
efficiency  of  data  collection  and  accuracy  of 
the  resultant  data  required  under  existing 
recordkeeping  and  reporting  regulations  and 
would  include  those  recommendations 
received  from  industry,  enforcement,  and 
management.  The  revisions  will  decrease  the 
reporting  burden  for  industry,  and  the 
reduction  in  burden  will  benefit  both  large 
and  small  entities. 

This  action  has  been  determined  to  be 
not  significant  for  purposes  of  E.O. 
12866. 

List  of  Subjects  in  50  CFR  part  679 

Fisheries,  Reporting  and 
recordkeeping  requirements. 

Dated:  December  16. 1996. 
Nancy  Focter, 

Deputy  Assistant  Administrator  for  Fisheries. 
National  Marine  Fisheries  Sendee. 

For  the  reasons  set  forth  in  the 
preamble,  50  CFR  Part  679  is  proposed 
to  be  amended  as  follows: 

PART  679-FlSHERiES  OF  THE 
EXCLUSIVE  ECONOMIC  ZONE  OFF 
ALASKA 

1.  The  authority  citation  for  50  CFR 
part  679  continues  to  read  as  follows: 

Authority:  16  U.S.C  773  et  seq.,  1801  et 
seq. 

2.  In  §  679.2,  the  definition  for  "fish 
product  weight"  is  revised  and  the 
definition  of  "fishing  trip"  is  amended 
by  adding  paragraph  (4)  to  read  as 
follows: 

Se79^    Dcnnltions. 

*        •        *        •      ■  * 

Fish  product  weight  means  the  weight 
of  the  fish  product  in  pounds  or  to  at 
least  the  nearest  thousandth  of  a  metric 
ton  (0.001  mt).  Fish  product  weight  is 
based  upon  the  number  of  production 
units  and  the  weight  of  those  units. 
Production  units  include  pans,  cartons, 
blocks,  trays,  cans,  bags,  and  individual 
fresh  or  frozen  fish.  The  weight  of  a 
production  unit  is  the  average  weight  of 
representative  samples  of  the  product, 
and,  for  fish  other  than  fresh  fish,  may 
include  additives  or  water,  but  not 
packaging.  Any  allowance  for  water 
added  cannot  exceed  5  percent  of  the 
gross  product  weight  (fish,  additives, 
and  water). 
»        •        •        «        • 

Fishing  trip  *  *  * 

(4)  Wiu  respect  to  recordkeeping  and 
reporting,  one  of  the  following: 

(i)  For  a  vessel  used  to  process 
groundfish  or  a  catcher  vessel  used  to 
deliver  groundfish  to  a  mothership,  a 
weekly  reporting  period  during  which 
one  or  more  fishing  days  occur. 


(ii)  For  a  catcher  vessel  used  to 
deliver  groundfish  to  other  than  a 
mothership,  the  time  period  dining 
which  one  at  more  filling  days  occur, 
that  starts  on  the  day  when  fishing  gear 
is  first  deployed  and  ends  on  the  day 
the  vessel  offloads  groundfish  or  leaves 
the  EEZ  off  Alaska  and  adjacent  waters 
of  the  State  of  Alaska. 

•  •        *        •        • 

3.  In  §  679.4,  paragraphs  (b)(4)(i)  and 
(f)  are  revised  to  read  as  follows: 
§  679.4  Pennits. 

•  *        •        •        * 

(b)  *  •  • 

(4)  Duration— (i)  A  Federal  fisheries 
permit  is  issued  on  a  3-year  cycle  and 
is  in  effect  from  the  date  of  issuance 
through  the  end  of  the  ciurent  NMFS  3- 
j^ear  cycle,  xmless  it  is  revoked, 
suspended,  or  modified  imder 
§§  600.735  or  600.740  of  this  chapter. 

•  •        •        •        • 

(f)  Federal  processor  permit— (1) 
Requirement.  No  shoreside  processor  of 
the  United  States  or  vessel  of  the  United 
States  operating  solely  as  a  mothership 
in  Alaska  States  waters  may  receive  or 
process  groundfish  harvested  in  the 
GOA  or  BSAI  unless  the  owner  first 
obtains  a  Federal  processor  permit, 
issued  under  this  part  A  Federal 
processor  permit  is  issued  without 
charge.  (2)  Application.  A  complete 
application  for  a  Federal  processor 
permit  must  include  the  following: 

Ci)  If  the  application  is  for  an  amended 
permit,  the  current  Federal  processor 
permit  number  and  an  update  of  the 
permit  information  that  has  changed. 

(ii)  The  shoreside  processor's  name, 
business  street  address,  telephone 
number,  and  fax  niunber. 

(iii)  The  shoreside  processor  owner's 
name  or  names,  business  mailing 
address,  managing  company,  if  any, 
telephone  niunber,  ADF&G  Processor 
Code,  and  fax  number. 

(iv)  Indication  of  the  fishery  or 
fisheries  for  which  the  permit  is 
requested. 

(v)  Indication  of  the  shoreside 
processor  operations  category. 

(vi)  The  owner  of  the  shoreside 
processor  must  sign  and  date  the 
application. 

(3)  Issuance— ii)  Upon  receipt  of  a 
properly  completed  permit  application, 
the  Regional  Director  will  issue  a 
Federal  processor  permit  required  by 
this  paragraph  (f). 

(ii)  The  Regional  Director  will  send 
the  Federal  processor  permit  to  the 
apphcant  with  the  shoreside  processor 
logbook,  as  provided  under  §  679.5. 

(4)  Duration — (i)  A  Federal  processor 
permit  is  issued  for  a  3-year  period  and 
remains  in  full  force  and  effect  from  the 
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date  of  issuance  through  the  end  of  the 
cuirent  NMFS  3-year  renewal  cycle, 
unless  it  is  revoked,  suspended,  or 
modified  under  §§  600.735  or  600.740  of 
this  chapter. 

(ii)  A  Federal  processor  permit  is 
surrendered  when  the  original  permit  is, 
submitted  to  and  received  by  the  Chief. 
RAM  Division,  NMFS. 

(5)  Transfer.  A  Federal  processor 
permit  issued  under  this  paragraph  (f)  is 
not  transferable  or  assignable  and  is 
valid  only  for  the  processor  for  which  it 
is  issued. 

(6)  Inspection — (i)  An  original  Federal 
processor  permit  issued  under  this 
paragraph  (f)  must  be  on  site  at  the 
shoreside  processor  at  all  times. 
Photocopied  or  faxed  copies  are  not 
considered  originals. 

(ii)  A  pomit  issued  imder  this 
paragraph  (f)  must  be  presented  for 
inspection  upon  the  request  of  any 
authorized  officer. 

4.  Section  679.5  is  amended  as 
follows: 

a.  In  each  of  the  following  paragraphs 
in  S  679.5,  the  reference  to  "0.01  mt"  is 
revised  to  read  "0.001  mt":  (a)(6)(iii)(H). 
(a)(8)(ii)(A).  (a)(9)(ii),  (aMl0)(i)(A). 
{f)(2)(ii)(E).  (g)(3)(iii)(E).  (g)(3Miv), 
(h)(3){iv).and(k)(2)(U)(C). 

b.  Paragraphs  (a)(5)(iii)  and  (iv), 
(c)(3)(i)  introductory  text,  (c)(3)(i)(B) 
through  P);  paragraphs  (c)(3](ii)(A).  the 
introductory  text  of  paragraphs  (d)(2)(i), 
(e)(2)(i).  and  (f)(2)(i);  and  paragraph 
headtngs  for  (c)(3)(iv)  and  (c)(3)(v)  are 
revised;  and  paragraphs  (c)(3)(iii)(A) 
and  (B)  and  (c)(3)(vi)  are  added  to  read 
as  follows: 

fe79^    Recordkeeping  and  leporting. 

(a)  •  •  • 
(5)  •  •  • 


(ill)  If  a  shoreside  processor,  the 
Federal  processor  permit  number  and 
ADF&G  processor  number. 

(iv)  If  a  buying  station,  the  name  and 
ADF&G  vessel  number  (if  a  vessel)  of 
the  buying  station;  the  name,  ADF&G 
processor  code,  and  Federal  processor 
permit  number  of  associated  shoreside 
processor  or  the  Federal  fisheries  permit 
number  of  the  associated  mothership. 

•  •        •        •        • 

(c)  *  •  •  -■■  ' 

(3)  Information  requ/rerf— (i)  General. 
In  addition  to  requirements  described  in 
paragraphs  (a)  and  (b)  of  this  section, 
the  operator  of  a  catcher  vessel  or 
catcher/processor  miist  record  on  each 
l)age:  ■;     .  •  ■.. 

•  *        •        •        • 

(B)  The  start  date,  end  date,  and  trip 
number  of  the  fishing  trip. 

(C)  If  a  catcher  vessel,  the  vessel 
name,  ADF&G  vessel  registration 
number,  and  Federal  fiueries  permit 
number. 

P)  If  a  catcher/processor,  the  vessel 
name,  ADF&G  processor  code,  and 
Federal  fisheries  permit  number. 

•  •        •        •        • 

(ii)  •  •  • 

(A)  If  a  catcher  vessel,  date  (month- 
day-year). 

•  •        •        •        •  -.  ■ 

(iii)*** 

(A)  Catcher  vosse7s— (1)  If  deliveries 
to  a  mothership  or  shoreside  processor 
are  imsortedoodends.  the  operator  must 
check  the  appropriate  box. 

[2)  If  deliveries  to  a  mothership  or 
shoreside  processor  are  presorted  at  sea, 
the  operator  must  check  the  appropriate 
box  and  must  record  discard/donation 
information  as  described  in  paragraph 
(a)(10)  of  this  section. 

(B)  Catcher/processors.  The  operator 
must  record  discard/donation 


information  as  described  in  paragraph 
(a)(10)  of  this  section. 

(iv)  Catcher  vessel  delivery 
information.  *  *  *  ; 

(v)  Catcher/processor  product 
information.  •  *  •  (vi)  IFQ  data.  The 
operator  of  a  catcher  vessel  or  catcher/ 
processor  must  record  IFQ  information 
as  follows: 

(A)  Qieck  YES  or  NO  to  indicate  if 
persons  aboard  have  authorized  IFQ 
permits. 

(B)  If  YES,  record  the  following: 

( 1 )  Vessel  operator's  (captain's)  name 
and  IFQ  permit  number,  if  any. 

(2)  The  name  of  each  IFQ  holder 
aboard  the  vessel  and  each  holder's  IFQ 
permit  number. 

(3)  Month  and  day  of  landing. 
{4)  Name  of  registered  buyer. 

.   (5)  Name  of  imloading  port. 

(d)*** 

(2)  Information  required — (i)  General. 
In  addition  to  requirements  described  in 
paragraphs  (a)  anid  (b)  of  this  section, 
the  operator  of  a  buying  station  must 
record  on  each  page: 

•  •        »        •        • 

(e)  \'  • 

(2)  Information  required — (i)  General. 
In  addition  to  requirements  described  in 
paragraphs  (a)  and  (b)  of  this  section, 
the  operator  of  a  mothership  must 
record  on  each  page: 

•  *        •        •        * 

(2)  Information  required— (i)  Part  lA. 
In  addition  to  requirements  described  in 
paragraphs  (a)  and  (b)  of  this  section, 
the  manager  of  a  shoreside  processor 
must  record  on  each  page: 

•  •        *        *        • 

[FR  Doc.  96-32388  Filed  12-20-96;  8:45  am] 
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DEPARTMENT  OF  AGRICULTURE 

Economic  Research  Service 

Notice  of  Extension  of  a  Currsntty 
Approved  information  Colleetion 

ACTION:  Notice  and  request  for 

comments. 

SUMMARY:  In  acoordanoe  with  the 
Paperwork  Reduction  Act  of  1995.  this 
notice  announces  an  extension,  by  the 
Economic  Research  Service  (ERS),  of  a 
currently  approved  infcnmation 
collection  in  support  of  the  annual  ERS 
report  on  agricultural  real  estate  taxes. 
DATES:  Comments  on  this  notice  must  be 
received  on  or  before  F^ruary  26. 1997 
to  be  assured  of  consideration. 
ADOmOMAL  ayOnMATION  OR  C0MMDIT8: 
Contact  Fred  Hoff.  Associate  Director. 
Infarmation  Services  Division. 
Economic  Research  Service,  U.S. 
Department  of  Agriculture.  1301  New 
York  Avenue,  NW..  Washington,  DC 
20005-4788.  (202)  219-0511. 

SUPPLEMENTARY  INFORMATION:    , 

Title:  Agricultural  Real  Estate  Taxes. 

OMB  Number:  0536-0002. 

Expiration  Date  of  Approval:  March 
31. 1997. 

Type  of  Request:  Extension  of 
currently  approved  annual  information 
collection. 

Abstract:  Information  on  agricultural 
real  estate  taxes  levied  has  been 
collected  annually  by  the  United  States 
£>epartment  of  Agriculture  (USDA)  since 
before  1938,  when  the  Agricultural 
Adjustment  Act  of  1938  officially 
directed  that  USDA  collect  such 
information.  The  information  is 
collectisd  annually  via  a  mail 
questionnaire.  The  1997  questionnaire 
is  scheduled  to  be  mailed  in  July.  This 
information  is  used  to  calculate  parity 
price  indexes;  estimate  the  changes  in 
taxes;  compare  property  taxes  paid  by 
fanners  and  ranchers  among  the  States; 
and  study  faxm  and  ranch  costs,  prices. 


and  income.  It  is  also  the  basis  for  the 
USDA's  annual  farm  and  ranch  real 
estate  tax  series,  which  siunmarize 
agricultural  real  estate  taxes  in  terms  of 
total  taxes,  taxes  per  acre,  and  taxes  per 
$100  of  market  value  for  each  State.  All 
requested  information  is  collected 
annually  from  tax  assessors  on  a  simple 
one-page  questionnaire  enclosed  with  a 
postage-paid  return  envelope  and  a 
summary  of  the  previous  years  results. 

Estimate  of  Burden:  Pubhc  reporting 
burden  for  this  collection  of  information 
is  estimated  to  average  50  minutes  per 
response. 

Respondents:  Tax  assessors  in  each  of 
approximately  4.200  jurisdictions  with 
agricultural  land,  usually  coimties. 

Estimated  Number  of  Respondents: 
2.500. 

Estimated  Number  of  Responses  per 
Respondent:  1. 

Estimated  Total  Annual  Burden  on 
Respondents:  2,083  hours. 

Copies  of  this  information  collection 
can  be  obtained  from  Kenneth  Krupa, 
Natural  Resources  and  Environment 
Division.  ERS.  (202)  219-0853. 

COMMENTS:  Comments  are  invited  on:  (a) 
Whether  the  proposed  collection  of   . 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  die 
agency,  including  whether  the 
information  will  have  practical  utility; 

(b)  the  accuracy  of  the  agency's  estimate 
of  the  burden  of  the  proposed  collection 
of  information  including  the  validity  of 
the  methodology  and  assumptions  used; 

(c)  ways  to  enhance  the  quality,  utihty. 
and  clarity  of  the  information  to  be 
collected;  and  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  those  who  are  to  respond,  including 
through  the  use  of  appropriate 
automated,  electronic,  mechanical,  or 
other  technological  collection 
techniques  or  other  forms  of  information 
technology.  Comments  may  be  sent  to: 
Fred  Hoff,  Associate  Director, 
Information  Services  Division.  Rm 
224C,  Economic  Research  Service,  U.S. 
De{>artment  of  Agriculture,  1301  New 
York  Avenue.  NW.  Washington.  DC 
20005-4788.  (202)  219-0511. 

All  responses  to  this  notice  will  be 
summarized  and  included  in  the  request 
for  OMB  approval.  All  comments  vfiU     - 
also  become  a  matter  of  public  record. 


Signed  at  Washington,  DC,  December  16, 
1996. 

Susan  CMtatt. 

Administrator,  Economic  Research  Service. 
(PR  Doc.  96-32452  Filed  12-20-96;  6:45  am] 
■UMQ  CODE  MIO-IS-M 


Forest  Service 

Tansy  Ragwort  Control  Project,  Tally 
Laice  Ranger  District,  Flathead  National 
Forest,  Flatt>ead  and  Uncoln  Counties, 
State  of  IMontana 

AGENCY:  Forest  Service,  USDA. 
ACTION:  Notice  of  Intent  to  Prepare  an 
Environmental  Impact  Statement  (EIS). 

SUMMARY:  The  Forest  Service  will 
prepare  an  environmental  analysis  to 
disclose  the  environmental  effects  of  a  ' 
variety  of  actions  to  control  tansy 
ragwort,  a  non-native  noxious  weed,  by 
preventing  existing  populations  from 
producing  seed  in  1997  and  beyond. 
These  actions  include  aerial  application 
and  hand-spraying  of  herbicides,  hand- 
pulling  of  individual  plants,  restriction 
of  motorized  travel  on  some  sections  of 
Forest  Service  roads,  introduction  of 
biological  control  agents,  and  intensive 
monitoring  to  determine  the 
effectiveness  of  these  actions  and  to 
provide  up-to-date  information  aa  the 
status  of  the  infestation. 

An  EIS  is  planned  because  aerial 
application  of  chemicals  is  classified  as 
an  action  requiring  the  preparation  of  an 
EIS  by  Forest  Service  Handbook  1909.15 
Chapter  20.6  [Classes  of  Actions 
Requiring  Enviroiunental  Impact 
Statements).  Considering  the  emergency 
situation  of  the  ciirrent  tansy  ragwort 
infestation  and  the  need  to  take  action 
by  early  summer  of  1997.  the  Flathead 
National  Forest  is  exploring  alternatives 
to  what  is  outlined  in  the  Forest  Service 
Handbook,  such  as  classifying  aerial 
spraying  as  an  emergency  under  40  CFR 
1506.11.  We  anticipate  that  tansy 
ragwort  will  spread  and  cause 
significant  environmental  effects  if  not 
action  is  taken  beginning  in  early 
summer  of  1997. 

The  project  area  is  located  in  and  near 
the  Little  Wolf  Fire  area  approximately 
21  air  miles  southwest  of  Whitefish. 
Moutaniu 

The  need  for  this  proposal  stems  from 
a  large  Infestation  (approximately  1.500 
acres)  of  tansy  ragwort  that  was 
identified  on  the  Tally  Lake  Ranger 
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District  in  the  summer  of  1996.  If  action 
is  not  taken  in  1997,  tansy  ragwort  is 
likely  to  spread  to  adjacent  national 
forest  and  private  lands  and  would  have 
severe  implications  for  livestock, 
agricultural  activities,  and  native 
vegetatim  in  northweatem  Montana  and 
possibly  beyond.  Tansy  ragwort  is 
poisonous  to  livestock  and  outcompetes 
native  vegetation,  which  would 
adversely  afliect  wildlife  habitat  Tansy 
ragwort  also  has  the  potential  to  delay 
the  establishment  and/or  reduce  the 
growth  of  conifer  seedlings  within 
harvest  units. 

The  purpose  of  this  project  is  to 
control  tansy  ragwort  by  preventing 
tansy  ragwort  plants  on  the  Tally  Lake 
Ranger  District  from  producing  seed  in 
1997  and  for  as  many  years  beyond  1997 
as  high  number  of  tansy  ragwort  plants 
are  detected  on  the  district.  These 
efforts  will  help  prevent  the  spread  of 
tansy  ragwort  to  ciurently  uninfested 
national  forest  and  private  lands  and 
may  eventually  lead  to  long-term 
eradication  of  tansy  ragwort  on  the  Tally 
Lake  Ranger  District. 

The  Proposed  Action  consists  of  the 
following:  aerial  application  of 
herbicide  from  a  helicopter,  application 
of  herbicides  with  ground-based 
equipment,  hand-pulling  of  tansy 
ragwort  plants,  introduction  of 
luological  control  agents,  restriction  of 
motorized  vehicles  on  some  Forest 
Service  roads,  and  continuation  of 
intensive  monitoring  of  tansy  ragwort 
populations. 

This  Notice  of  Intent  to  prepare  an  EIS 
initiates  the  public  scoping  process.  The 
Forest  Service  is  seeking  information 
and  comments  from  federal,  state,  and 
local  agencies  and  other  individuals  or 
organizations  who  may  now  be 
interested  in  or  affected  by  the  Proposed 
Action.  These  comments  will  be  used  in 
preparing  the  Draft  EIS. 
DATES:  At  this  time,  it  is  anticipated  that 
a  Draft  EIS  will  be  available  by  March, 
.  1997. 
ADDRESSES:  Submit  written  comments 
and  suggestions  or  a  request  to  be 
placed  on  the  project  mailing  list  to  Jane 
Kollmeyer,  District  Ranger,  Tally  Lake 
Ranger  District,  1335  Highway  93  West 
Whitefish.  MT  59937. 
FOR  FURTHER  INFORMATKM  CONTACT: 
Jane  Kollmeyer,  Tally  Lake  District 
Ranger,  (406)  862-2508. 
SUPf>t.EMBITARY  MFORMATION: . 

Summary  of  the  Corrent  Infestation 

The  need  for  this  proposal  results 
from  an  infestation  of  tansy  ragwort 
within  and  near  the  Little  Wolf  Fire  area 
on  the  Tally  Lake  Ranger  District  of  the 
Flathead  National  Forest.  Flathead 


County,  Montana.  Tansy  ragwort  is  an 
aggressive  non-native  plant  new  to 
Montana  that  Flathead  County  will  soon 
list  as  a  noxious  weed.  The  only  other 
tansy  ragwort  infestation  in  Montana  is 
less  than  20  acres  on  private  land  in 
Mineral  County  near  St.  Regis.  Small 
numbers  of  tansy  ragwort  plants  were 
discovered  on  the  Tally  Lake  Ranger 
District  in  1993,  and  some  of  these 
plants  were  removed  by  hand  pulling. 
However,  tansy  ragwort  seeds  remain 
viable  in  the  soil  for  15-30  years,  so  that 
species  was  not  eradicated  from  the    - 

The  Little  Wolf  Fire  of  1994         " 
(approximately  15,000  acres)  created 
ideal  seedbed  conditions  for  tcmsy 
ragwort,  and  human  activity  in  the  area 
may  have  contributed  to  its  spread. 
Intensive  field  surveys  for  tansy  ragwort 
began  in  the  summer  of  1996  and 
indicate  that  tansy  ragwort  currently 
occurs  on  approximately  1 ,500  acres  in 
and  near  the  Little  Wolf  Fire  area  on  the 
Tally  Lake  Ranger  District  and  in  small 
"spot  infiastation  sites"  as  far  as  seven 
miles  from  the  fire  perimeter.  Tansy 
ragwort  has  not  yet  been  found  on 
nearby  private  agricultural  lands  in  Star 
Meadows  or  the  Flathead  Valley. 

Action  is  needed  to  prevent  tansy 
ragwort  from  producing  seed  in  1997 
and  beyond.  This  would  reduce  the 
possibility  that  tansy  ragwort  will 
spread  to  private  agricultural  lands  and 
would  contribute  towards  the  long-term 
goal  of  complete  eradication  of  tansy 
ragwort  from  the  Tally  Lake  Ranger 
District. 

Potential  ECfecU  if  the  Infestation 
Spreads 

Unless  action  is  taken  in  1997. 
noxious  weed  experts  for  both  the 
Flathead  National  Forest,  Flathead 
County,  and  the  State  of  Montana  expect 
that  the  acres  infested  by  tansy  ragwort 
will  increase  dramatically.  Each  tansy 
ragwort  plant  produces  up  to  150,000 
seeds  that  may  remain  viable  in  the  soil 
for  15-30  years.  The  plant  would  likely 
spread  to  adjacent  national  forest  and 
private  lands  and  would  have  severe 
implications  for  livestock,  agricultural 
activities,  and  native  vegetation  in 
northwestern  Montana — and  possibly 
beyond. 

If  tansy  ragwort  spreads  to  private 
lands,  it  would  likely  infest  pastureland 
for  cattle,  horses,  and  pigs,  which  are 
susceptible  to  tansy  ragwort  poisoning. 
These  animals  can  die  of  liver  failure 
after  cumulatively  ingesting  tansy 
ragwort  in  amounts  between  3-7 
percent  of  their  body  weight.  If  tansy 
ragwort  spreads  to  nearby  private 
agricultural  lands  such  as  the  Flathead 
Valley,  it  could  contaminate  hay  fieldsj 


which  could  lead  to  restrictions  on  hay 
exports.  Also,  this  extremely  aggressive 
plant  could  displace  native  vegetation 
important  for  wildlife  forage  as  well  as 
reduce  the  diversity  of  native 
vegetation.  Tansy  ragwort  also  has  the 
potential  to  delay  the  establishment 
and/or  reduce  the  growth  of  conifer 
seedlings  within  harvest  units. 

Proposed  Actions  for  the  Tansy 
Ragwort  Control  Profect 

The  Proposed  Action  involves  a 
variety  of  management  activities 
designed  to  control  tansy  ragwort  on  the 
Tally  Lake  Ranger  District  by  preventing 
existing  populations  from  producing 
seed  in  1997  and  for  as  many  years  as 
high  numbers  of  this  plant  are  detected 
on  the  district.  After  initial  evaluation  of 
their  effectiveness,  the  Interdisciplinary 
Planning  Team  considers  these  actions 
to  be  most  likely  to  prevent  tansy 
ragwort  within  currently  infested  areas 
frtim  producing  seed  in  1997  and 
beyond.  If  seed  production  is  prevented, 
tansy  ragwort  is  not  likely  to  spread  to 
uninfested  areas.  The  components  of  the 
Proposed  Action  have  been  designed  to 
comply  with  appUcable  laws  and 
regulations. 

Aerial  Spraying  of2,4-D  (amine 
formulation)  or  Clopyralid  Herbicide  on 
Areas  with  Largfi,  Continuous 
Populations 

The  Proposed  Action  involves 
applications  of  the  herbicide  2,4-D 
(amine  formulation)  or  clopyralid  from 
a  helicopter  by  a  pilot  licensed  to  apply 
herbicides.  Approximately  1,450  acres 
would  be  sprayed  with  2,4-D  or 
clopyralid  within  the  Little  Wolf  Fire 
area  perimeter  that  are  heavily  infested 
with  continuous  populations  of  tansy 
ragwort.  Either  herbicide  would  be 
applied  in  1997  and  1998  in  both  the 
early  summer  (between  June  1  and  July 
15)  and  the  fall  (after  mid-August).  If 
monitoring  in  1998  reveals  that  an 
unacceptably  high  number  of  tansy 
ragwort  plants  remain,  aerial  spraying 
may  be  used  in  1999  and  possibly  in  the 
year  2000.  However,  expectations  are 
that  aerial  spraying  in  1997  and  1998 
would  dramatically  decrease  the 
numbers  of  tansy  ragwort,  and  aerial 
spraying  beyond  1998  would  not  likely 
be  needed. 

The  herbicides  2,4-D  and  clopyralid 
were  chosen  for  aerial  application 
because  they  meet  EPA  guidelines  for 
application  on  the  specific  lands 
infested,  considering  such  factors  as  soil 
types  and  location  of  streams  and 
wetlands.  Research  on  2,4-D  and  ' 
clopyralid  outlines  acceptable 
application  rates  and  expected 
environmental  effects.  The  application 
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rate  and  specific  lands  proposed  for 
treatment  witli  2,4-D  or  clopyralid  are 
within  guidelines  outlined  by  the  EPA. 

Hand-Spraying  of  Herbicides  Within 
Spot  Infestation  Sites 

Many  "spot  infestation  sites"  exist 
outside  large  continuous  areas  of  tansy 
ragwort  within  the  Are  perimeter.  These 
spots  total  approximately  50  acres.  Field 
crews  licensed  to  apply  herbicides 
would  spray  individual  tansy  ragwort 
plants  within  these  spot  areas  with  the 
appropriate  herbicide  for  the  site, 
meeting  EPA  label  restrictions  for  ■"  ' 
applying  these  herbicides.  Backpack 
spray  units  and  pumps  mounted  on  all- 
terrain  vehicles  would  be  used  within 
these  spot  infestation  sites. 

The  generic  names  of  the  four 
herbicides  that  would  be  considered  for 
use  in  the  spot  infestation  sites  are  (1) 
clopyralid,  (2)  picloram.  (3)  2,4-D 
(amine  formulation),  and  (4)  a  mixture 
of  dicamba  and  2,4-D  (amine 
formulation).  One  of  these  four 
herbicides  would  be  chosen  based  on  an 
evaluation  of  site  factors  such  as  soil 
type,  depth  of  water  table,  proximity  to 
streams,  and  amount  of  organic  matter. 

Hand-Pulling  of  Tansy  Ragwort  Plants 

If  tansy  ragwort  occurs  on  sites  where 
aerial  or  hand-spraying  of  herbicides 
would  violate  H'A  restrictions  for  those 
herbicides  and  cause  unacceptable 
environmental  risk,  tansy  ragwort  plants 
would  be  hand-pulled  to  prevent  them 
from  producing  seed. 

Introduction  of  Biological  Control 
Agents 

The  Proposed  Action  involves 
introduction  on  the  Tally  Lake  Ranger 
District  of  three  insect  species  that  have 
been  previously  used  in  Oregon  to 
reduce  tansy  ragwort  infestations.  These 
species  do  not  occur  naturally  in 
northwestern  Montana,  but  they  have 
been  approved  for  use  in  northwestern 
Montana  as  possible  biological  control 
agents  of  tansy  ragwort.  They  are  the 
cinnabar  moth  [Tyria  jacobaeae  (L)I,  the 
tansy  ragwort  flea  beetle  [Longitarsus 
jacobaeae  (Waterhouse)],  and  the 
ragwort  seed  fly  [Botanophila  seneciella 
(Meade)]. 

The  currently  available  ecotypes  of 
these  three  insect  species  performed 
well  in  the  coastal  climate  of  western 
Oregon  where  they  were  used  in  the 
IdSOs  to  control  large ,tansy  ragwort 
infestations  in  the  Wilamette  Valley. 
The  available  ecotypes  are  not  expected 
to  perform  as  well  in  the  colder 
continental  climate  of  northwestern 
Montana.  However,  introduction  of 
these  three  species  is  proposed  because 
they  are  approved  for  use  as  biological 


control  agents,  are  readily  available,  and 
are  relatively  low-cost 

Road  h4anageinent  Actions 

Motorized  vehicular  travel  would  be 
restricted  on  some  Forest  Service  roads 
to  prevent  the  spread  of  tansy  ragwort 
seeds  to  currently  uninfiasted  areas. 

Intensive  Monitoring 

Field  crews  would  be  deployed  in  the 
snow-free  seasons  of  1997  through 
approximately  2005  to  determine  the 
status  of  the  tansy  ragwort  infestation 
and  the  success  of  control  measures 
taken. 

Decision  to  be  Made 

The  decision  to  be  made  is  what,  if 
anything,  should  be  done  in  the  vicinity 
of  the  Uttle  Wolf  Fire  area  to  prevent 
tansy  ragwort  plants  fit>m  producing 
seed  in  1997  and  for  as  many  years  as 
high  numbers  of  tansy  ragwort  plants 
are  identified  on  the  Tally  Lake  Ranger 
District. 

Freliininary  Issues  as  Identified  by 
Internal  Sc»ping 

This  Notice  to  Prepare  an  EIS  is  the 
first  step  in  the  public  scoping  process; 
to  date,  virtually  all  scoping  has 
occurred  only  within  the  Forest 
Services.  Based  on  internal  scoping,  the 
following  preliminary  issues  have  been 
identified: 

( 1 )  Effiects  of  herbicides  on  aquatic 
organisms. 

(2)  Effects  of  herbicides  on  non-target 
plants  such  as  conifers,  deciduous  trees 
and  shrubs,  broadleaf  forbs,  and  rare 
plants. 

(3)  Effects  of  restrictions  on  motorized 
use  of  Forest  Service  roads  by  both  tbe 
public  and  Forest  Service  personnel. 

(4)  Monitoring  in  early  1997  may 
reveal  a  dramatic  increase  in  the  acres 
infested  with  tansy  ragwort,  and  our 
site-specific  proposal  may  not 
encompass  enough  of  these  infested 
acres  to  be  an  effiective  control  action. 

No  alternatives  responding  to  these 
preliminary  issues  have  been  developed 
at  this  time. 

The  EIS  and  Its  Comment  Period 

The  EIS  will  docimient  the  direct, 
indirect,  and  cumulative  environmental 
effiacts  of  the  alternatives.  Past,  present, 
and  reasonably  foreseeable  actions  on 
both  private  and  national  forest  lands 
will  be  considered.  The  EIS  will 
disclose  the  site-specific  features  that 
reduce  or  eliminate  potential 
environmental  impacts. 

The  draft  EIS  is  expected  to  be  filed 
with  the  Environmental  Protection 
Agency  and  be  available  for  public 
review  in  March,  1997.  Aftlut  time,  the 


EPA  will  publish  a  notice  of  availability 
of  the  Draft  EIS  in  the  Federal  Roister. 
The  public  comment  period  on  the  Draft 
EIS  will  be  45  days  from  the  date  the 
EPA's  notice  of  availability  appears  in 
the  Federal  Register. 

The  Forest  Service  believes  it  is 
important  to  give  reviewers  notice  at. 
this  early  stage  because  of  several  court 
rulings  related  to  public  participation  in 
the  environmental  review  process.  First, 
reviewers  of  draft  environmental  impact 
statements  must  structure  their 
participation  in  the  environmental 
review  of  the  proposal  so  that  it  is 
meaningful  and  alerts  an  agency  to  the 
reviewer's  position  and  contentions, 
Vermont  Yankee  Nuclear  Power  Corp.  v. 
NRDA.  435  U.S.  519.  553  (1978).  Also, 
environmental  objections  that  could  be 
raised  at  the  draft  efivironmental  impact 
stage  but  that  are  not  raised  until  after 
completion  of  the  final  environmental 
impact  statement  may  be  waived  or 
dismissed  by  the  courts.  Wisconsin 
Heritage,  Inc.  v.  Harris,  490  F.  Supp. 
1334.  1338  (E.D.  Wis.  1980).  Because  of 
these  court  rulings,  it  is  very  important 
that  those  interested  in  this  proposed 
action  participate  by  the  close  of  the  45- 
day  comment  period  so  that  substantive 
comments  and  objections  are  made 
available  to  the  Forest  Service  at  a  time 
when  the  agency  can  meaningfully 
consider  them  and  respond  to  them  in 
the  final  environmental  impact 
statement. 

To  assist  the  Forest  Service  in 
identifying  and  considering  issues  and 
concerns  on  the  proposed  action, 
comments  on  the  draft  environmental 
impact  statement  should  be  as  specific^ 
as  possible.  It  is  also  helpful  if 
comments  refer  to  specific  pages  or 
chapters  of  the  drafi  statement. 
Comments  may  also  address  the 
adequacy  of  the  draft  environmental 
impact  statement  or  the  merits  of  the 
alternatives  formulated  and  discussed  in 
the  statement.  (Reviewers  may  wish  to 
refer  to  the  Council  on  Environmental 
Quality  Regulatio'ns  for  implementing 
the  procedural  provisions  of  the 
National  Environmental  Policy  Act  at  40 
CFR  1503.3  in  addressing  these  points.) 

Following  this  comment  period,  the 
comments  received  will  be  analyzed, 
considered,  and  responded  to  by  the 
Forest  Service  in  the  final 
environmental  impact  statements 
(FEIS).  The  FEIS  is  scheduled  to  be 
completed  by  June,  1997.  Jane 
Kollmeyer,  Tally  Lake  District  Ranger, 
1335  Highway  93  West,  Whitefish,  MT 
59937  is  the  responsible  ofiicial  for  the 
preparation  of  the  EIS  and  will  make  a 
decision  regarding  this  proposal 
considering  the  comments  and 
responses,  environmental  consequences 
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discussed  in  the  FEIS,  and  applicable 
laws,  regulations,  and  policies.  The 
decision  and  rationale  for  the  decision 
will  be  documented  in  a  Record  of 
Decision.  That  decision  will  be  subject 
to  appeal  under  applicable  Forest 
Service  regulations.  Notice  is  hereby 
given  that  we  are  requesting  from  the 
Chief  of  the  Forest  Service  that  the 
proposed  1997  aerial  application  of 
herbicides  be  considered  a  response  to 
an  emergency  situation  and  this 
component  of  the  Proposed  Action 
should  not  be  subject  td  a  stay  as 
described  in  36  CFR  215.10(d). 

Dated:  December  17, 1996. 
fane  KoUmeyer. 

District  Ranger,  Tally  Lake  Ranger  DiatrkA, 

Flathead  National  Forest. 

IFR  Doc.  96-32480  Filed  12-20-96;  8:45  am) 


Canal  Hoya  Timber  Sale;  Stikine  Area 
Tongass  National  Forest  Petersburg, 
Alaska;  Notice  of  Intent  To  Prepare  an 
Environmental  Impact  Statement 

The  Department  of  Agriculture,  Forest 
Service  will  prepare  an  Environmental 
Impact  Statement  (EIS)  for  the  proposed 
Canal  Hoya  Timber  Sale  on  the  ' 
Wrangell  Ranger  District. 

The  proposed  action  would  harvest 
approximately  20  MMBF  of  timber  on 
about  1000  acres  in  both  the  Canal  and 
Hoya  Creek  drainages  using  a  variety  of 
harvest  methods  that  leave  various 
densities  of  treee  in  harvested  areas. 
Two  log  transfer  sites  would  be 
constructed,  one  near  Canal  Creek  and 
another  east  of  Hoya  Creek.  The  log 
transfer  sites  could  utilize  a  floating, 
removable  structure.  Both  helicopter 
and  cable  log  yarding  systems  would  be 
utilized  and  depend  on  approximately 
12  miles  of  road  to  be  constructed  in 
both  drainages. 

The  purpose  and  need  for  this  project 
is  to  provide  approximately  20  N^^iBF 
of  timber  from  suitable  timber  lands  to 
assist  in  providing  a  continuous  wood 
supply  to  meet  society's  needs.  Based 
on  Forest  Plan  direction,  a  preUminary 
analysis  suggests  that  timber  could  be 
harvested  in  the  project  area  on  up  to 
1000  acres  to  provide  approximately  20 
million  board  feet  using  a  variety  of 
harvest  methods  and  silvicultural 
techniques  across  the  landscape  that 
promote'industrial  wood  production 
and  minimize  the  visibility  of  harvest 
units. 

The  desired  landscape  condition  for 
this  area  is  a  multi-aged,  multi- 
structured  forest  landscape  which  meets 
some  of  the  requirements  of  wildlife  and 
provides  for  long-term  timber 
production  and  scenery.  This  is 


consistent  with  the  Tongass  Land 
Management  Plan  direction  for  lands 
within  the  project  area.  Since  it  is 
anticipated  that  a  new  revision  of  the 
Tongass  Land  Management  Plan  will  be 
signed  during  this  planning  process,  we 
will  strive  to  be  consistent  with  the 
goals  and  objectives  for  the  existing  plan 
and  the  revised  plan  in  the 
Environmental  bnpact  Statement  for  the 
Canal  Hoya  timber  sale. 

A  range  of  alternatives  to  the 
proposed  action  will  be  considered, 
which  will  respond  in  various  ways  to 
environmental  issues.  One  of  these 
alternatives  will  not  harvest  the  area. 
Other  alternatives  will  consider  various 
levels  of  harvest  in  Hoya  Creek,  Canal 
Creek  or  both,  along  with  alternative 
road  locations  and  mitigation  measures. 

The  decision  required  to  be  made  is: 
(1)  if.  where  and  how  much  timber 
harvest  should  occur  in  the  Canal  Hoya 
area,  and  if  so,  (2)  where  should  road 
and  log  transfer  facility  development 
occur  to  facilitate  harvest  and,  (3)  what 
mitigation  measures  and  monitoring 
will  be  implemented. 

Federal,  State,  and  local  agencies, 
potential  contractors,  and  other 
individuals  or  organizations  who  may 
be  interested  in,  or  aHiacted  by.  the 
decision  are  invited  to  participate  in  the 
scoping  process.  This  process  will 
include: 

1.  Identification  of  potential  issues. 

2.  Identification  of  issues  to  be 
analyzed  in  depth. 

3.  Determination  of  potential 
cooperating  agencies  and  assignment  of 
responsibility. 

4.  Examination  of  various  alternatives. 
The  Forest  Supervisor  will  hold 

public  meetings  during  the  planning 
process  but  these  meetings  have  not 
been  scheduled  at  this  time.  There  will 
be  frequent  correspondence  with 
individual  persons  who  indicate  an 
interest  in  this  project  by  responding  to 
initial  scoping  letters  and/or  the  Stikine 
Area  Project  Schedule  which  is 
published  quarterly. 

The  analysis  is  expected  to  take 
approximately  5  months.  The  Draft 
Environmental  Impact  Statement  should 
be  available  for  public  review  by  April 
of  1997.  The  Final  Environmental 
Impact  Statement  is  scheduled  to  be 
completed  by  September  1997. 

Abigail  R.  Kimbell,  Forest  Supervisor, 
Stikine  Area,  Tongass  National  Forest,  is 
the  responsible  official. 

Written  comments,  suggestions  or 
questions  concerning  the  analysis  and 
Environmental  Impact  Statement  should 
be  sent  to  Scott  Posner/John  Stevens,  ID 
Team  Leaders,  Wrangell  Ranger  District, 
Stikine  Area,  Tongass  National  Forest, 


P.O.  Box  51  Wrangell,  Alaska.  99929. 
phone  (907i  874^2323. 

Dated:  December  9, 1996. 
AMgiai  R.  Kiodiell. 

Forest  Supervisor. 

[PR  Doc.  96-32453  Filed  12-20-96;  8:45  am] 

■UMQ  COM  M1«-11-M 

Rural  Busine8»<k>operative  Servtoe 

Maximum  Portion  of  Guarantee 
Authortty  Available  for  Fiscal  Year 
1996-07 

agency:  Rural  Business-Cooperative 

Service,  USDA.   • 

action;  Notice. - 

summary:  As  set  forth  in  the  final  rule 
under  7  CFR  subpart  B  of  part  4279, 
effective  on  December  23, 1996,  each 
fiscal  year  the  Agency  shall  estabfish  a 
limit  on  the  maximum  portion  of 
guarantee  authority  available  for  that 
fiscal  year  that  may  be  used  to  guarantee 
loans  with  a  guarantee  fee  of  1  percent 
and/or  guaranteed  loans  with  a 
guarantee  percentage  exceeding  80 
percent. 

Allowing  the  guarantee  fee  to  be 
reduced  to  1  percent  and/or  exceeding 
the  80  percent  guarantee  on  certain 
guaranteed  loans  that  meet  t^ie 
conditions  set  forth  in  subpart  B  of  part 
4279  will  allow  for  the  targeting  of 
projects  in  rural  communities  that 
remain  persistently  poor,  experience 
long-term  population  decline  and  job 
deterioration,  and  other  related  criteria. 

Not  more  than  7  percent  of  the 
Agency  guarantee  authority  will  be 
reserved  for  loan  requests  with  a 
guarantee  fee  of  1  percent,  and  not  more 
than  15  percent  of  the  Agency  guarantee 
authority  will  be  reserved  for 
guaranteed  loan  requests  with  a 
guaranteed  percentage  exceeding  80 
percent.  Once  the  above  quarterly  limits 
have  been  reached,  all  additional  loans 
guaranteed  during  the  remainder  of  that 
quarter  will  require  a  2  percent 
guarantee  fee  and  not  exceed  an  80 
percent  guarantee  limit. 

Written  requests  by  the  Rural 
Development  State  Office  for  approval 
of  a  guaranteed  loan  with  a  1  percent 
guarantee  fee  ana/ or  a  guaranteed  loan 
exceeding  80  percent  must  be  forwarded 
to  the  National  Office,  Attn:  Director, 
Business  Programs  Processing  Division, 
for  review  and  consideration  prior  to 
obligation  of  the  guaranteed  loan.  The 
Administrator  will  provide  a  written 
response  to  the  State  Office  confirming 
approval  or  disapproval  of  the  request. 
FOR  FURTHER  INFORMATION  CONTACT: 
Kenneth  E.  Hennings,  Senior  Loan 
Specialist,  Business  Programs 
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Processing  Division,  Rural  Business- 
Cooperative  Service,  USDA,  Stop  3221, 
Washington.  DC  20250-3221,  telephone 
(202)  600-3809. 

SUPPLaENTARY  MFOnMATION:  This 
action  has  been  reviewed  and 
determined  not  to  be  a  rule  or  regulation 
as  defined  in  Executive  Order  12866. 

Dated:  Deconber  13. 1996. 
WiBiurT.Pnr,  r      V 

Acting  Administrator. 

[FR  Doc  96-32171  Filed  12-20-96;  8:45  aih| 
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DEPARTMENT  OF  COMMERCE 

Minority  Business  Development 
Agency;  Notice 

AQBCY:  Minority  Business  ''''', 

Development  Agency.  Commerce. 
ACTION:  Notice;  solicitation  of  business 
development  center  applications  for 
Baltimore. 

SUMMARY:  In  accordance  with  Executive 
Order  11625  and  15  U.S.C.  1512,  the 
Minority  Business  Development  Agency 
(MBDA)  is  soliciting  competitive 
appUcations  to  operate  its  Baltimore, 
Maryland  Minority  Business 
Development  Center  (MBDC). 

The  purpose  of  the  MBDC  Program  is 
to  provide  business  development 
assistance  to  persons  who  are  members 
of  groups  determined  by  MBDA  to  be 
socially  or  economically  disadvantaged, 
and  to  business  concerns  owned  and 
controlled  by  such  individuals.  To  this 
end,  MBDA  funds  organizations  to 
identify  and  coordinate  public  and 
private  sector  resources  on  behalf  of 
minority  individuals  and  firms;  to  offer 
,  a  full  range  of  client  services  to  minority 
entrepreneurs;  and  to  serve  as  a  conduit 
of  information  and  assistance  regarding 
minority  business. 

In  accordance  with  the  Interim  Final 
PoUcy  published  in  the  Fedo-al  Register 
on  May  31, 1996,  the  cost-share 
requirement  for  the  MBDC  in  this  notice 
has  been  increased  to  40%.  The 
Department  of  Commerce  will  fund  up 
to  60%  of  the  total  cost  of  operating  an 
MBDC  on  an  annual  basis.  The  MBDC 
operator  is  required  to  contribute  at 
least  40%  of  the  total  project  cost  (the 
"cost-share  requirement").  Cost-sharing 
contributions  may  be  in  the  form  of 
cash,  client  fees,  third  party  in-lcind 
contributions,  non-cash  applicant 
contributions  or  combinations  thereof. 
In  addition  to  the  traditional  sources  of 
an  MBDC's  cost-share  contribution,  the 
40%  may  be  contributed  by  local,  state 
and  private  sector  organizations.  It  is 
anticipated  that  some  organizations  may 


apply  jointly  for  an  award  to  operate  the 
center.  Fw  administrative  purposes,  one 
organization  must  be  designated  as  the 
recipient  organization. 

The  MBDC  will  provide  service  in  the 
Baltimore,  Maryland  Metropolitan  Area. 
The  award  number  of  the  MBDC  will  be 
03-10-97004-01. 

DATES:  The  closing  date  for  applications 
is  February  18, 1997.  Applications 
MUST  be  received  in  the  MBDA 
Headquarters'  Executive  Secretariat  on 
or  before  February  18, 1997. 
PRE-APPUCATION  CONFERENCE:  A  pre- 
application  conference  will  be  held.  For 
the  exact  date,  time  and  location, 
contact  the  New  York  Regional  Office  at 
(212)  264-3262.  PROPER 
IDENTIFICATION  IS  REQUIRED  FOR 
ENTRANCE  INTO  ANY  FEDERAL 
BUILDING. 

ADDRESSES:  Completed  appUcation 
packages  should  be  submitted  to  the 
U.S.  Department  of  Commerce,  Minority 
Business  Development  Agency,  MBDA 
Executive  Secretariat,  14th  and 
Constitution  Avenue,  NW.,  Room  5073, 
Washington,  DC  20230,  Telephone 
Number:  (202)  482-3763. 
RM  FURTHER  MFORMAHON  AND  AN 
APPUCATION  PACKAGE,  PLEASE  CONTACT: 
Heyward  Davenport,  Regional  Director 
at  (212)  264-3262. 
SUPPiagNTARY  StEQHMATION: 
Contingent  upon  the  availability  of 
Federal  funds,  the  cost  of  performance 
for  the  first  budget  period  (13  months) 
fiom  May  1, 1997  to  May  31, 1998,  is 
estimated  at  $403,200.  Ilie  total  Federal 
amount  is  $241,920  add  is  composed  of 
$236,160  plus  the  Audit  Fee  amount  of 
$5,760.  The  application  must  include  a 
minimum  cost  share  of  40%,  $161,280 
in  non-faderal  (cost-sharing) 
contributions  for  a  total  project  cost  of 
$403,200. 

The  funding  instrument  for  this 
project  will  be  a  cooperative  agreement. 
If  the  recommended  applicant  is  the 
current  incumbent  organization,  the 
award  will  be  for  12  months.  For  those 
applicants  who  are  not  inoimbent 
organizations  or  who  are  incumbents 
that  have  experienced  closure  due  to  a 
break  in  service,  a  30-day  start-up 
period  will  be  added  to  their  first  budget 
period,  making  it  a  13-month  award. 
Competition  is  open  to  individuals, 
non-profit  and  for-profit  organizations, 
state  and  local  governments,  American 
Indian  tribes  and  educational 
institutions. 

Applications  will  be  evaluated  on  the 
following  criteria:  the  knowledge, 
background  and/or  capabilities  of  the 
firm  and  its  staff  in  addressing  the  needs 
of  the  business  community  in  general 
and,  specifically,  the  special  needs  of 


minority  businesses,  individuals  and 
organizations  (45  points),  the  resources 
available  to  the  finn  in  providing 
business  development  services  (10 
points);  the  firm's  approach  (techniques 
and  methodologies)  to  performing  the 
work  requirements  included  in  the 
application  (25  points);  and  the  firm's 
estimated  cost  for  providing  such 
assistance  (20  points).  In  accordance 
with  Interim  Pinal  PoUcy  published  in 
the  Federal  Register  on  May  31, 1996, 
th6  scoring  system  will  he  revised  to 
add  ten  (10)  bonus  points  to  the 
application  of  community-based 
oiganizations.  Each  qualifying 
application  will  receive  the  foil  ten 
points.  Community-based  applicant 
organizations  are  those  oi^ganizations 
whose  headquarters  and/or  principal 
place  of  business  within  the  last  five 
years  have  been  located  within  the 
geographic  service  area  designated  in 
the  solicitation  for  the  award.  Where  an 
applicant  organization  has  been  in 
existence  for  fewer  than  five  years  or 
has  been  present  in  the  geographic 
service  area  for  fewer  than  five  years, 
the  individual  years  of  experience  of  the 
applicant  organization's  principals  may 
be  applied  toward  the  requirement  of 
five  years  of  organization  experience. 
The  individual  years  of  experience  must 
have  been  acquired  in  the  geographic 
service  area  which  is  the  subject  of  the 
solicitation.  An  application  roust 
receive  at  least  70%  of  Uie  points 
assigned  to  each  evaluation  criteria 
category  to  be  considered 
programmatically  acceptable  and 
responsive.  Those  applications 
determined  to  be  acceptable  and 
responsive  will  then  be  evaluated  by  the 
Director  of  MBDA.  Final  award 
selections  shall  be  based  on  the  number 
of  points  received,  the  demonstrated 
responsibility  of  the  applicant,  and  the 
determination  of  those  most  likely  to 
further  the  purpose  of  the  MBDA 
program.  N^ative  audit  findings  and 
recommendations  and  unsatisfectory 
performance  under  prior  Federal  awards 
may  result  in  an  appUcation  not  being 
considered  for  award.  The  applicant 
with  the  highest  point  score  will  not 
necessarily  receive  the  award.  Periodic 
reviews  culminating  in  year-to-date 
evaluations  will  be  conducted  to 
determine  if  fonding  for  the  project 
should  continue.  Continued  fonding 
will  be  at  the  total  discretion  of  MBDA 
based  on  such  fectors  as  the  MBDC's 
I>erformance,  the  availability  of  funds 
and  Agency  priorities. 

The  MBDC  shall  be  required  to 
contribute  at  least  40%  of  the  total 
project  cost  through  non-Federal 
contributions.  To  assist  in  this  efibrt,  the 
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MBDC  may  cfaai^  client  fees  for 
services  rendered.  Fees  may  range  from 
$10  to  $60  per  hour  based  on  the  gross 
receipts  of  the  client's  business. 

Anticipated  processing  time  of  this 
award  is  150  days.  Executive  order 
12372,  "Intergovernmental  Review  of 
Federal  Programs,"  is  not  applicable  to 
this  program.  Federal  funds  for  this 
project  include  audit  funds  for  non-CPA 
recipients.  In  event  that  a  CPA  Grm 
wins  the  competition,  the  funds 
allocated  for  audits  are  not  applicable. 
Questions  concerning  the  preceding 
information  can  be  answered  by  the 
contact  person  indicated  above,  and 
copies  of  application  kits  and  applicable 
regulations  can  be  obtained  at  the  above 
address.  Notwithstanding  any  other 
provision  of  the  law,  no  person  is 
required  to  respond  to,  nor  shall  any 
person  be  subject  to  a  penalty  for  failure 
to  comply  with  a  collection  of 
information,  subject  to  the  requirements 
of  the  PRA,  unless  that  collection  of 
information  displays  a  currently  valid 
OMB  Control  Number.  The  collection  of 
information  requirements  for  this 
project  have  been  approved  by  the 
Office  of  Management  and  Budget 
(OMB)  and  assigned  C^fB  control 
number  0640-0006. 

Awards  under  this  program  shall  be 
subject  to  all  Federal  laws,  and  Federal 
and  Departmental  regulations,  policies, 
and  procedures  applicable  to  Federal 
financial  assistance  awards. 

Pre- A  ward  Costs — Applicants  are 
hereby  notified  that  if  Uiey  incur  any 
costs  prior  to  an  award  being  made,  they 
do  so  solely  at  their  own  risk  of  not 
being  reimbursed  by  the  Government. 
Notwithstanding  any  verbal  assurance 
that  an  applicant  may  have  r^eived, 
there  is  no  obligation  oo  the  part  of  the 
Department  of  Commerce  to  cover  pre- 
award  costs. 

Outstanding  Account  Receivable — No 
award  of  Federal  funds  shall  be  made  to 
an  applicant  who  has  an  outstanding 
delinquent  Federal  debt  until  either  the 
delinquent  account  is  paid  in  full, 
repayment  schedule  is  established  and 
at  least  one  payment  is  received,  or 
other  arrangements  satisfactory  to  the 
Department  of  Commerce  are  made. 

Mime  Check  Policy — All  non-profit 
and  for-profit  applicants  are  subject  to  a 
name  check  review  process.  Name 
checks  are  intended  to  reveal  if  any  key 
individuals  associated  with  the 
applicant  have  been  convicted  of  or  are 
presently  facing  criminal  charges  such 
as  fraud,  theft,  perjury  or  other  matters 
which  significantly  reflect  on  the 
applicant's  management  honesty  or 
financial  integrity. 

Award  Termination — ^The 
Departmental  Grants  Officer  may 


taminate  any  grant/cooperative 
agreement  in  whole  or  in  part  at  any 
time  before  the  date  of  completion 
whenever  it  is  determined  that  the 
award  recipient  has  failed  to  comply 
with  the  conditions  of  the  grant/ 
cooperative  agreement.  Examples  of 
some  of  the  conditions  which  can  cause 
termination  are  failure  to  meet  cost- 
sharing  requirements;  unsatisfactory 
performance  of  the  MBDC  work  - 
requirements:  and  reporting  inaccurate 
or  inflated  claims  of  client  assistance. 
Such  inaccurate  or  inflated  claims  may 
be  deemed  illegal  and  punishable  by 
law. 

False  Statements — ^A  false  statement 
on  an  application  for  Federal  financial 
assistance  is  grounds  for  denial  or 
termination  of  funds,  and  grounds  for 
possible  punishment  by  a  fine  or 
imprisonment  as  provided  In  18  U.S.C 
1001. 

Primary  Applicant  Certifications— AM 
primary  applicants  must  submit  a 
completed  Form  CI>-511, 
"Certifications  Regarding  Debarment, 
Suspension  and  Other  Responsibility 
Matters:  Drug-Free  Workplace 
Requirements  and  Lobbying." 

Nonprocurement  Detiarment  and 
Suspension — Prospective  participants 
(as  defined  at  15  CFR  Part  26,  Section 
105)  are  subject,to  15  CFR  Part  26. 
"Nonprocurement  Debarment  and 
Suspension"  and  the  related  section  of 
the  certification  form  prescribed  above 
applies. 

Drug  Free  IVbrip/ace— Grantees  (as 
defined  at  15  CFR  Part  26,  Section  605) 
are  subject  to  15  CFR  Part  26,  Subpart 
F,  "Govemmentwide  Requirements  for 
Drug-Free  Woriiplace  (Grants)"  and  the 
related  section  of  the  certification  form 
prescribed  above  applies. 

Anti-Lobbying — Persons  (as  defined  at 
15  CFR  Part  28,  Section  105)  are  subject 
to  the  lobbying  provisions  of  31  U.S.C 
1352,  "Limitation  on  use  of 
appropriated  funds  to  influence  certain 
Federal  contracting  and  financial 
transactions,"  and  the  lobbying  section 
of  the  certification  form  prescribed 
above  applies  to  applications/bids  for 
grants,  cooperative  agreements,  and 
contracts  for  more  than  $100,000,  and 
loans  and  loan  guarantees  for  more  than 
$150,000  or  the  single  family  maximum 
mortgage  limit  for  affected  programs, 
whichever  is  greater. 

Anti-Lobbying  Disclosures — ^Any 
applicant  that  has  paid  or  will  pay  for 
lobbying  using  any  funds  must  submit 
an  SF-LLL,  "Disclosure  of  Lobbying 
Activities."  as  required  under  15  CFR 
Part  28.  Appendix  B. 

Lower  Tier  Certi/jcot/ons— Recipients 
shall  require  applications/biddere  for 
subgrants.  contracts,  subcontracts,  or 


other  lower  tier  covered  transactions  at 
any  tier  under  the  award  to  submit,  if 
applicable,  a  completed  Form  CD-h512, 
"Certifications  R^arding  Debarment. 
Suspension.  Ineligibility  and  Voluntary 
Exclusion-Lower  Tier  Covered 
Transactions  and  Lobbying"  and 
disclosure  form.  SF-LLL.  "Disclosure  of 
Lobbying  Activities."  Form  CD-512  is 
intended  for  the  use  of  recipients  and 
should  not  be  transmitted  to  DOC.  SF- 
LLL  submitted  by  any  tier  recipient  or 
subrecipient  should  be  submitted  to 
DOC  in  accordance  with  the 
instructions  contained  in  the  award 
document. 

Buy  American-made  Equipment  or 
Products — Applicants  are  hereby 
notified  that  they  are  encouraged,  to  the 
extent  feasible,  to  purchase  American- 
made  equipment  and  products  with 
funding  provided  under  this  program  in 
accordance  with  Congressional  intent  as 
set  forth  in  the  resolution  contained  in 
Public  Law  103-121,  Sections  606  (a) 
and(b). 

(Catalog  of  Federal  Domestic  AMistance, 
11.800  Minority  Business  Development - 
Centw) 

Dated:  December  16, 1996. 
Frances  B.  Doogiaa, 

Alternate  Federal  Register  Liaison  Officer. 
Minority  Business  Development  Agency. 
[PR  Doc.  95-32433  Filed  12-20-96;  8:45  am) 

I  CODE  961»-«1-P 


National  Ocaanic  and  Atnnoapharic 
Admin  istratlon 

Tha  EnvironnMntal  Protactton  Agancy 

Coaatal  Nonpoint  Pollution  Control 
Program:  Propoaad  Findlnga 
Docunnents,  Environmental 
Aaaaaaments,  and  Findlnga  of  No 
Significant  impact 

AOQICY:  National  Oceanic  and 
Atmospheric  Administration.  U.S. 
Department  of  Commerce,  and  The  U.S. 
Environmental  Protection  Agency. 
ACTION:  Notice  of  availability  of 
proposed  findings  documents, 
environmental  assessments,  and 
findings  of  no  significant  impact  on 
approval  of  coastal  nonpoint  pollution 
control  programs  for  Pennsylvania, 
Guam,  and  American  Samoa. 

SUMMARY:  Notice  is  hereby  given  of  the 
availability  of  the  Proposed  Findings 
Documents,  Environmental  Assessments 
(EA's),  and  Findings  of  No  Significant 
Impact  for  Pennsylvania,  Guam,  and 
American  Samoa.  Coastal  states  and 
territories  were  required  to  submit  their 
coastal  nonpoint  programs  to  the 
National  Oceanic  and  Atmospheric 
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Administration  (NOAA)  and  the  U.S. 
Environmental  Protection  Agency  (EPA) 
for  approval  in  July  1995.  The  Findings 
documents  were  prepared  by  NOAA 
and  EPA  to  provide  the  rationale  for  the 
agencies'  decision  to  approve  each  state 
and  territory  coastal  nonpoint  pollution 
control  program.  Section  6217  of  the 
Coastal  Zone  Act  Reauthorization   °  . 
Amendments  (CZARA),  16  U.S.C 
section  1455b,  requires  states  and 
territories  with  coastal  zone 
management  programs  that  have 
received  approval  under  section  306  of 
the  Coastal  Zone  Management  Act  to 
develop  and  implement  coastal 
nonpoint  pollution  control  programs. 
The  EA's  were  prepared  by  NOAA, 
pursuant  to  the  National  Environmental 
Policy  Act  (NEPA),  42  U.S.C.  sections 
4321  et  seq.,  to  assess  the  environmental 
impacts  associated  with  the  approval  of 
the  coastal  nonpoint  pollution  control 
programs  submitted  to  NOAA  and  EPA 
by  Pennsylvania,  Guam,  and  American 
Samoa. 

NOAA  and  EPA  have  proposed  to 
approve,  with  conditions,  the  coastal 
nonpoint  pollution  control  programs 
submitted  by  Pennsylvania,  Guam,  and 
American  Samoa,  llie  requirements  of 
40  CFR  Parts  1500-1508  (Council  on 
Environmental  Quality  (CEQ) 
regulations  to  implement  the  National 
Environmental  PoUcy  Act)  apply  to  the 
preparation  of  the  Environmental  , 

Assessments.  Specifically,  40  CFR 
section  1506.6  requires  agencies  to 
provide  public  notice  of  the  availability 
of  environmental  documents.  This 
notice  is  part  of  NOAA's  action  to  ^ 
comply  with  this  requirement. 

Copies  of  the  Proposed  Findings  ■'  •-  ,. 
documents.  Environmental  ■  ;.- 

Assessments,  tmd  Findings  of  No 
Significant  Impact  may  be  obtained 
upon  request  from:  Joseph  P.  Flanagan, 
Coastal  Programs  Division  (N/ORM3), 
Office  of  Ocean  and  Coastal  Resource 
Management,  NOS,  NOAA,  1305  East- 
West  Highway,  Silver  Spring,  Maryland, 
20910,  tel.  (301)  713-3121,  x201. 

DATES:  Individuals  or  organizations 
wishing  to  submit  comments  on  the 
proposed  Findings  or  Environmental 
Assessments  should  do  so  by  January 
21,  1997. 

ADDRESSES:  Comments  should  be  made 
to:  Joseph  A.  Uravitch,  Coastal  Programs 
Division  (N/ORMS),  Office  of  Ocean  and 
Coastal  Resource  Management,  NOS, 
NOAA,  1305  East-West  Highway,  Silver 
Spring,  Maryland,  20910,  Tel.  (301) 
713-3155,  xl95.  (Federal  Domestic 
Assistance  Catalog  11.419  Coastal  Zone 
Management  Program  Administration) 


Dated:  Decembw  17, 1996. 
W.  Stanley  Wilson. 

Assistant  Administrator  for  Ocean  Services 

and  Coastal  Zone  Management,  National 

Oceanic  and  Atmospheric  Administration. 

Robot  H.  Wayland.  m. 

Director,  Office  of  Wetlands,  Oceans  and 

Watersheds,  Environmental  Protection 

Agency. 

(PR  Doc  96-32457  Filed  12-20-96;  8:45  am]  ■ 

MLUNQ  OOM  J610-tt-M 


COMMITTEE  FOR  THE 
IMPLEMENTATION  OF  TEXTILE 
AGREEMENTS 

Adjustment  of  Import  Restraint  Umtts 
for  Certain  Cotton,  Wool  and  Man- 
Made  Hber  Textile  Products  Produced 
or  Manufactured  in  the  Arab  Republic 
of  Egypt 

December  18, 1996. 
AGENCY:  Committee  for  the 
Implementation  of  Textile  Agreements 
(OTA). 

ACTION:  Issuing  a  directive  to  the 
Commissioner  of  Customs  adjusting 
limits. 

EFFECTIVE  DATE:  December  23,  1996. 
FOR  FURTHER  INFORIMTION  CONTACT: 
Jennifar  Aldrich,  International  Trade 
SpeciaHst,  Office  of  Textiles  and 
Apparel,  U.S.  E)epartmeixt  of  Commerce, 
(202)  482-4212.  For  information  on  the 
quota  status  of  these  limits,  refer  to  the 
Quota  Status  Reports  posted  on  the 
bulletin  boards  of  each  Customs  port  or 
call  (202)  927-5850.  For  information  on 
embargoes  and  quota  re-openings,  call 
(202)  482-3715. 

SUPPL.EIIBITARY  INF0RMATKX4: 

Authority:  Executive  Order  11651  of  March 
3, 1972,  as  amended;  section  204  of  the 
Agricul^ral  Act  of  1956,  as  amended  (7 
U.S.C.  1854);  the  Uruguay  Round  Agreranents 
Act. 

The  current  limits  for  Categories  301 
and  448  are  being  increased  for  swing, 
reducing  the  limits  for  Category  227  and 
the  Fabric  Group. 

A  description  of  the  textile  and 
apparel  categories  in  terms  of  HTS 
numbers  is  available  in  the 
CORRELATION:  Textile  and  Apparel 
Categories  with  the  Harmonized  Tariff 
Schedule  of  the  United  States  (see 
Federal  Register  notice  60  FR  65299, 
published  on  December  19, 1995).  Also 
see  60  FR  62401.  published  on 
December  6, 1995. 

The  letter  to  the  Commissioner  of 
Customs  and  the  actions  taken  pursuant 
to  it  are  not  designed  to  implement  all 
of  the  provisions  of  the  Uruguay  Round 
Agreements  Act  and  the  Uruguay  Round 


Agreement  on  Textiles  and  Clothing,  but 
are  designed  to  assist  only  in  the 
implementation  of  certain  of  their 
provisions. 
Th>yH.Cribb. 

Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements. 

Committee  for  the  Implemoitotian  of  Textile 
Agreements 

December  18, 1996. 
Commissioner  of  Customs, 
Department  of  the  Treasury,  Washington,  DC 
20229. 

Dear  Commissioner  This  directive 
amends,  but  does  not  cancel,  the  directive 
issued  to  you  on  November  29, 1995,  by  the 
Chairman,  Committee  for  the  Imptementation 
of  Textile  Agreements.  That  directive 
concerns  imports  of  certain  cotton,  wool  and 
man-made  fiber  textiles  and  textile  products, 
produced  or  manufactured  in  Egypt  and 
exported  during  the  twelve-montii  period 
b^inning  on  January  1, 1996  and  extending 
through  December  31. 1996. 

Effective  on  December  23, 1996,  you  are 
directed  to  adjust  the  limits  for  the  following 
categories,  as  provided  for  under  the  Uruguay 
Round  Agreonents  Act  and  the  Uruguay 
Round  Agreement  on  Textiles  and  Qothing: 


Category 

limit 

Fabric  Group 

218-220,  224-227. 

89,709,296  square 

313-317  010  326, 

meters. 

as  a  group. 

Subievei  wittw)  Fi^ 

rlc  Group 

227 

20,063,789  square 
meters. 

Level  not  In  a  group 

300001  .„ 

8,420.461  kilograms  of 

wtiictinot  more  tttan 

2,799.410  tdtograms 

-' 

sttaH  tw  in  Category 

301. 

448 _„ „... 

20351  dozen. 

^  The  Nmit  has  not  t>een  a(4usted  to  account 
for  ary  imports  exported  after  December  31, 
1995. 

The  Committee  for  the  Implementation  of 
Textile  Agreements  has  determined  that 
ttiese  actions  fall  witliin  the  foreign  a&irs 
exception  of  the  rulemaking  provisions  of  5 
U.S.Q  553(aXl). 

Sincerely, 

Troy  H.  Cribb, 

Chairman,  Committee  for  the  Implementation 

of  Textile  Agreements. 

[FR  Doc.  96-32517  Filed  12-20-96;  8:45  am) 

aiixiNQcooE  »ie-on-r 


Adjustment  of  Import  Umtts  for  Certain 
Cotton  TextMe  Products  Produced  or 
Manufactured  in  Turtwy 

December  18, 1996. 
AQB4CY:  Committee  for  the 
Implementation  of  Textile  Agreements 
(OTA). 
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action:  Issuing  a  diractive  to  the 
ConunissioDer  of  Customs  adfusting 
limits. 


EfFECnVE  DATE:  December  23, 1996. 
FOn  FURTHER  INFORMATWN  CONTACT: 
Naomi  Freeman,  International  Trade 
Specialist,  Office  of  Textiles  and 
Apparel,  U.S.  Department  of  Commerce, 
(202)  482-4212.  For  information  on  the 
quota  status  of  these  limits,  refer  to  the 
Quota  Status  Reports  posted  on  the 
bulletin  boards  of  each  Customs  port  or 
call  (202)  927-6718.  For  information  on 
embargoes  and  quota  re-openings,  call 
(202) 482-3715. 
SUPfn.EMB«r  ARY  INFOnUATION: 

AMdwrity:  Executive  Order  11651  of  March 
3, 1972,  as  amended;  section  204  of  the 
/^cultural  Act  of  1956,  as  amended  (7 
U.S.Q  1854);  Uruguay  Round  Agreements 
Act 

The  current  limit  for  Category  350  is 
being  increased  for  special  shift, 
pursuant  to  a  Memorandum  of 
Understanding  (MOU)  dated  July  19, 
1995  between  the  Governments  of  the 
United  States  and  Turkey.  The  limit  for 
Category  335  is  being  reduced  to 
account  for  the  incieese. 

A  description  of  the  textile  and 
apparel  categories  in  terms  of  HTS 
numbers  is  available  in  the 
CORRELATION:  Textile  and  Apparel 
Categories  with  the  Harmonized  Tariff 
Schedule  of  the  United  States  (see 
Federal  Register  notice  60  FR  65299, 
published  on  December  19, 1995).  Also 
see  60  re  57576,  published  on 
November  16. 1995. 

The  letter  to  the  Commissioner  of 
Customs  and  the  actions  taken  pursuant 
to  it  are  not  designed  to  implement  all 
of  the  provisions  of  the  MOU,  the 
Uruguay  Round  Agreements  Act  and  the 
Uruguay  Round  Agreement  on  Textiles 
and  Clothing,  but  are  designed  to  assist 
only  in  the  implementation  of  certain  of 
their  provisions. 
Troy  H.  Crifab. 

Chairman,  Committee  foe  the  Implementation 
of  Textile  A^eeipents. 

Committee  Cor  the  Implementation  of  Textile 
Agreements 

December  18, 1996. 
Commissioner  of  Customs, 
Department  of  the  Treasury.  Washington,  DC 
20229. 
Dear  Commissioner  This  directive 
amends,  but  does  not  cancel,  the  directive 
issued  to  you  on  November  9,  1995.  by  the 
Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements.  That  directive 
concerns  imports  of  certain  cotton,  wool  and 
man-made  fiber  textile  products,  produced  or 
manufactured  in  Turiwy  and  exported  during 
the  twelve-month  period  which  began  on 
January  1, 1996  and  extends  through 
December  31, 1996. 


BfCBcUve  on  December  23, 1996.  you  are 
directed  to  adjust  the  limits  for  the  following 
categcnies,  as  provided  for  in  the 
Memorandum  of  Understanding  dated  July 
19,  1995  between  the  Governments  of  the 
United  States  and  Turkey,  the  Uruguay 
Round  Agreements  Act  and  the  Uruguay 
Round  Agreement  on  Textiles  and  Clothing: 


Categoiy 


UmMs  not  in  a  group 

335 

350 


Adjusted  tweive-month 
tenit* 


284,003  dozea 
535,236  dozen. 


1  The  limits  have  not  lieen  ac^usted  to  ac- 
count tor  any  imports  exported  after  December 
31,  1995. 

The  Conunittee  for  the  Implementation  of 
Textile  Agreements  has  determined  that 
these  actions  ia\\  within  the  foreign  affairs 
exception  of  the  rulemaking  provisions  of  5 
U.S.a  553(aMl).  „ 

Sincerely, 

Troy  H.  Cribb, 

Chainnan,  Committee  for  the  Implementation 

of  Textile  Agreements. 

(FR  Doc.  96-32518  Filed  12-20-96;  8:45  am] 

aUJNQ  COM  SSW-DA-F 


DEPARTMENT  OF  DEFENSE 


Offic*  of  ttte  Secretary 

Privacy  Act  of  1974;  Nottoe  to  AM  a 
Record  System 

AGENCY:  Defense  Finance  and 

Accounting  Service,  DOD. 

action:  Notice  to  add  a  record  system. 

SUMMARY:  The  Defense  Finance  and 
Accounting  Service  proposes  to  add  a 
system  of  records  notice  to  its  inventory 
of  record  systems  subject  to  the  Privacy 
Act  of  1974  (5  U.S.C.  552a),  as  amended. 
DATES:  The  addition  will  be  effective  on 
January  22, 1997,  unless  co,mments  are 
received  that  would  result  in  a  contrary 
determination. 

ADDRESSES:  Send  comments  to 
Administrative  Policy  and  Support. 
Defense  Finance  and  Accounting 
Service.  Room  416,  Arlington.  VA 
22240-5291 

FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Genevieve  Tumey  at  (703)  607-5165. 
SUPPLBHa^TARV  MFORMATION: 

The  proposed  system  report,  as 
required  by  5  U.S.C  522a(r)  of  the 
Privacy  Act  of  1974,  as  amended,  was 
submitted  on  December  10,  1996,  to  the 
Committee  on  Government  Reform  and 
Oversight  of  the  House  of 
Representatives,  the  Committee  on 
Governmental  Affairs  of  the  Senate,  and 
the  Office  of  Management  and  Budget 
(OMB)  pursuant  to  paragraph  4c  of 
Appendix  I  to  OMB  Circular  No.  A-130, 
'Federal  Agency  Responsibilities  for 


Maintaining  Records  About 
Individuals,'  dated  February  8. 1996 
(February  20. 1996.  61  FR  6427). 

Dated:  December  16, 1996. 
L.  M.  Bynum, 

Alternate  OSD  Federal  Register  Liaison 
Officer.  Department  of  Defense. 

DEFENSE  FINANCE  AND 
ACCOUNTING  SERVICE 

REQUESTING  RECORDS 

Records  are  retrieved  by  name  or  by 
some  other  personal  identiBer.  It  is 
therefore  especially  important  for 
expeditious  service  when  requesting  a 
record  that  particular  attention  be 
provided  to  the  Notification  and/or 
Access  Procedures  of  the  particular 
record  system  involved  so  as  to  furnish 
the  required  personal  identifiers,  or  any 
other  pertinent  personal  information  as 
may  be  required  to  locate  and  retrieve 
the  record. 

BLANKET  ROUTINE  USES 

Certain  'blanket  routine  uses'  of  the 
records  have  been  established  that  are 
applicable  to  every  record  system 
maintained  within  the  Department  of 
Defense  unless  specifically  stated 
otherwise  within  a  particular  record 
system.  These  additional  blanket 
routine  uses  of  the  records  are 
published  below  only  once  in  the 
interest  of  simplicity,  economy  and  to 
avoid  redimdancy. 

LAW  ENFORCEMENT  ROUTINE  USE 

In  the  event  that  a  system  of  records 
maintained  by  this  component  to  carry 
out  its  functions  indicates  a  violation  or 
potential  violation  of  law,  whether  dvil, 
crimfhal  or  regulatory  in  nature,  and 
whether  arising  by  general  statute  or  by 
regulation,  rule  or  order  issued  pursuant 
thereto,  the  relevant  records  in  die 
system  of  records  may  be  referred,  as  a 
routine  use,  to  the  appropriate  agency, 
whether  Federal,  state,  local,  or  foreign, 
charged  with  the  responsibility  of 
investigating  or  prosecuting  such 
violation  or  charged  with  enforcing  or 
implementing  the  statute,  rule, 
regulation  or  order  issued  pursuant 
thereto. 

DISCLOSURE  WHEN  REQUESTING 
INFORMATION  ROUTINE  USE 

A  record  from  a  system  of  records 
maintained  by  this  component  may  be 
disclosed  as  a  routine  use  to  a  Federal, 
state,  or  local  agency  maintaining  civil, 
criminal,  or  other  relevant  enforcement 
information  or  other  pertinent 
information,  such  as  current  licenses,  if 
necessary  to  obtain  information  relevant 
to  a  component  decision  concerning  the 
hiring  or  retention  of  an  employee,  the 
issuance  of  a  security  clearance,  the 
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letting  of  a  contract,  or  the  issuance  of 
a  license,  grant  or  other  benefit. 


DISCLOSURE  OF  REQUESTED 
INFORMATION  ROUTINE  USE  - 

A  record  from  a  system  of  records 
maintained  by  this  component  may  be 
disclosed  to  a  Federal  agency,  in 
response  to  its  request,  in  connection 
with  the  hiring  or  retention  of  an 
employee,  the  issuance  of  a  security 
clearance,  the  reporting  of  an 
investigation  of  an  employee,  the  letting 
of  a  contract,  or  the  issuance  of  a 
license,  grant  or  other  benefit  by  the 
requesting  agency,  to  the  extent  that  the 
information  is  relevant  and  necessary  to 
the  requesting  agency's  decision  on  the 
matter.  ^. 

CONGRESSICN4AL  INQUIRIES 
ROUTINE  USE 

Disclosure  from  a  system  of  records 
maintained  by  this  component  may  be 
made  to  a  Congressional  office  from  the 
record  of  an  individual  in  response  to 
an  inquiry  fit>m  the  Congressional  office 
made  at  the  request  of  that  individual.. 

PRIVATE  RELIEF  LEGISLATION 
ROUTINE  USE 

Relevant  information  contained  in  all 
systems  of  records  of  the  Department  of 
Etefense  published  on  or  before  August 
22, 1975,  may  be  disclosed  to  the  Office 
of  Management  and  Budget  in 
connection  with  the  review  of  private 
reUef  legislation  as  set  forth  in  OMB 
Circular  A-19  at  any  stage  of  the 
legislative  coordination  and  clearance 
process  as  set  forth  in  that  Qrcular. 

DISCLOSURES  REQUIRED  BY 
INTERNATIONAL  AGREEMENTS 
ROUTINE  USE 

A  record  from  a  system  of  records 
maintained  by  this  component  may  be 
disclosed  to  foreign  law  enforcement, 
security,  investigatory,  or  administrative 
authorities  in  order  to  comply  with 
requirements  imposed  by,  or  to  claim 
rights  conferred  in.  international 
agreements  and  arrangements  including 
those  regulating  the  stationing  and 
status  in  foreign  countries  of 
Department  ofDefense  military  and 
civilian  personhel. 

DISCLOSURE  TO  STATE  AND  LOCAL 
TAXING  AUTHORITIES  ROUTINE 
USE 

Any  information  normally  contained 
in  IRS  Form  W-2  which  is  maintained 
in  a  record  from  a  system  of  records 
maintained  by  this  component  may  be 
disclosed  to  state  and  local  taxing 
authorities  with  which  the  Secretary  of 
the  Treasury  has  entered  into 
agreements  pursuant  to  Title  5,  U.S. 


Code,  Sections  5516.  5517,  5520,  and 
only  to  those  state  and  local  taxing 
authorities  for  which  an  employee  or 
military  member  is  or  was  subfect  to  tax 
regardless  of  whether  tax  is  or  was 
withheld.  This  routine  use  is  in 
accordance  with  Treasury  Fiscal 
Requirements  Manual  Bulletin  Number 
76-07. 

DISCLOSURE  TO  THE  OITICE  OF 
PERSONNEL  MANAGEMENT 
ROUTINE  USE 

A  record  ft^m  a  system  of  records 
subject  to  the  Privacy  Act  and 
maintained  by  this  component  may  be 
disclosed  tb  the  Office  of  Personnel 
Management  concerning  information  on 
pay  and  leave,  benefits,  retirement 
deductions,  and  any  other  information 
necessary  for  the  Office  of  Personnel 
Management  to  carry  out  its  legally 
authorized  Government-wide  personnel 
management  functions  and  studies. 

DISCLOSURE  TO  THE  DEPARTMENT 
OF  JUSTICE  FOR  LITIGATION 
ROUTINE  USE 

A  record  from  a  system  of  records 
maintained  by  this  component  may  be 
disclosed  as  a  routine  use  to  any 
component  of  the  Department  of  Justice 
for  the  puqpose  of  representing  the 
Department  of  Defense,  or  any  officer, 
employee  or  member  of  the  Department 
in  pending  or  potential  litigation  to 
which  the  record  is  pertinent 

DISCLOSURE  TO  MILITARY 
BANKING  FAaLITIES  OVERSEAS 
ROUTINE  USE 

Information  as  to  current  military 
addresses  and  assignments  may  be 
provided  to  military  banking  facilities 
who  provide  banking  services  overseas 
and  who  are  reimbursed  by  the 
Government  for  certain  checking  and 
loan  losses.  For  personnel  separated, 
discharged,  or  retired  from  the  Armed 
Forces,  information  as  to  last  known 
residential  or  home  of  record  address 
may  be  provided  to  the  military  banking 
facility  upon  certification  by  a  banking 
facility  officer  that  the  faciUty  has  a 
returned  or  dishonored  check  negotiated 
by  the  individual  or  the  individual  has 
defaulted  on  a  loan  and  that  if 
restitution  is  not  made  by  the 
individual,  the  U.S.  Government  will  be 
Uable  for  the  losses  the  focility  may 
incur. 

DISCLOSURE  OF  INFORMATION  TO 
THE  GENERAL  SERVICES 
ADMINISTRATION  ROUTINE  USE 

A  record  from  a  system  of  records 
maintained  by  this  component  may  be 
disclosed  as  a  routine  use  to  the  General 
Services  Administration  for  the  purpose 


of  records  management  inspections 
conducted  under  authority  of  44  U.S.C 
2904  and  2906. 

DISCLOSURE  OF  INFORMATION  TO 
THE  NATIONAL  ARCHIVES  AND 
RECORDS  ADMINISTRATION 
ROUTINE  USE 

A  record  from  a  system  of  records 
maintained  by  this  component  may  be 
disclosed  as  a  routine  use  to  the 
National  Archives  and  Records 
Administration  for  the  purpose  of 
records  management  inspections 
conducted  under  authority  of  44  U.S.C 
2904  and  2906.  * 

DISCLOSURE  TO  THE  MERIT 
SYSTEMS  PROTECTION  BOARD 
ROUTINE  USE 

A  record  from  a  system  of  records 
maintained  by  this  component  may  be 
disclosed  as  a  routine  use  to  the  Merit 
Systems  Protection  Board,  including  the 
diffice  of  the  Special  Coimsel  for  the 
purpose  of  litigation,  including 
administrative  proceedings,  appeals, 
special  studies  of  the  civil  service  and 
other  merit  systems,  review  of  OPM  or 
component  rules  and  regulations, 
investigation  of  alleged  or  possible 
prohibited  personnel  practices; 
including  administrative  proceedings 
involving  any  individual  subject  of  a 
DOD  investigation,  and  such  other 
functions,  promulgated  in  5  U.S.C  1205 
and  1206,  or  as  may  be  authorized  by 
law. 

COUNTERINTELUGENCE  PURPO^S 
ROUTINE  USE 

A  record  from  a  system  of  records 
maintained  by  this  component  may  be 
disclosed  as  a  routine  use  outside  the 
DOD  or  the  U.S.  Government  for  the 
purpose  of  counterintelligence  activities 
authorized  by  U.S.  Law  or  Executive 
Order  or  for  the  purpose  of  enforcing 
laws  which  protect  the  national  security 
of  the  United  States. 

T7332 

8YSTBINAME: 

Defense  Debt  Management  System. 

SYSTBI  location: 

Primary  location:  Defense  Finance 
and  Accounting  Service-Denver  Center, 
6760  East  Irvington  Place,  Denver.  CO 
80279-8000. 

Defense  Finance  and  Accounting 
Service-Indianapolis  Center,  8699  East 
56th  Street,  Indianapolis.  IN  46249- 
1460; 

Defense  Finance  and  Accounting 
Service-Columbus  Center,  4280  East  5th 
Avenue.  Building  3.  Columbus,  OH 
43218-2317; 
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Defense  Finance  and  Accountirig 
Service-Cleveland  Center,  1240  East  9th 
Street.  Cleveland,  OH  44199-2056; 

Defense  Finance  and  Accounting 
Service-Kansas  Qty  Center,  1500  East 
Bannister  Road,  Kansas  Qty,  MO 
64197-0001; 

Defense  Accounting  Offices  at 
military  bases  and  at  National  Guard 
activities,  and  Reserve  units  of  all  the 
military  services.  Official  mailing 
address  can  be  obtained  from  the  Chief, 
Debt  Management  Systems  Division, 
Directorate  of  Debt  and  Claims 
Management,  Defense  Finance  and 
Accounting  Service-Denver  Center,  6760 
East  Irvington  Place,  Denver,  CO  80279- 
8000. 

cateqomes  of  mdivduals  covered  by  the 
system: 

Contractors,  former  members  of  the 
Armed  Forces  (separated  and  retired 
members),  former  civilian  employees 
(separated),  and  any  other  individuals 
who  are  indebted  to  a  Department  of 
Defense  (DoD)  agency  that  has 
transferred  debts  to  the  Etefense  Debt 
Management  System  serviced  by  the 
Defense  Finance  and  Accounting 
Service.  EXCLUSION:  This  system  does 
not  include  current  and  retired  DoD 
civilian  employees  or  active  duty  and 
reserve  military  personnel. 

cateoomes  of  rkoros  m  the  system: 

Information  varies  depending  on  the 
debtor  and  the  related  history  of  debt 
collection  activity.  Normally,  the  name, 
taxpayer  identification  number,  address, 
amount  of  debt  or  delinquent  amount, 
basis  of  the  debt,  date  debt  arose,  office 
referring  debt,  collection  efforts,  credit 
reports,  debt  collection  letters,  and 
correspondence  to  or  from  the  debtor 
relating  to  the  debt. 

Correspondence  with  employing 
agencies  of  debtors  requesting  that 
action  begin  to  collect  the  delinquent 
debt  through  voluntary  or  involuntary 
bffiset  procedures  against  the  employees' 
salary  or  compensation  due  a  retiree. 

Correspondence  with  other  agencies 
requesting  offset  from  payments  due  the 
debtor.  These  records  may  include 
individuals  name,  rank,  date  of  birth. 
Social  Security  Number,  debt  amount 
documentation  establishing 
overpayment  status,  military  pay 
records,  financial  status  affidavits, 
credit  references,  and  substantiating 
documents  such  as  military  pay  orders, 
pay  adjustment  authorizations,  military 
master  pay  account  printouts,  records  of 
travel  payments,  financial  record  data 
folders,  miscellaneous  vouchers,  debtor 
financial  records,  credit  reports, 
promissory  notes,  and  debtor  financial 
statements. 


Information  on  U.  S.  Treasury 
Department,  Internal  Revenue  Service 
(IRS)  and  General  Accounting  Office 
(GAO)  inquiries,  judicial  proceedings 
regarding  bankruptcy,  pay  account 
histories,  and  token  payment    -      .'  •  . 
information. 

Applications  for  waiver  of  erroneous 
payment  or  for  remission  of 
indebtedness  with  supporting 
docimients  including  statements  of 
financial  status  (personal  income  and 
expenses),  statements  of  commanders  or 
Defense  Accounting  Officers, 
correspondence  with  members  and 
employees,  or  overpayments  of  Survivor 
Benefit  Plan  (SBP)  benefits. 

Delinquent  accounts  receivable  from 
field  Defense  Accounting  Officere 
including  retiuned  checks,  medical 
services  billings,  collection  records,  and 
summaries  of  military  investigaticms. 

Reports  from  probate  courts  regarding 
estates  of  deceased  members. 

Reports  from  bankruptcy  courts 
regarding  claims  of  the  U.S.  Government 
against  debtors. 

Correspondence  between  contracting 
officer,  administrative  contracting 
officer,  or  a  DFAS  center  and  contractor, 
that  terminates  a  contract,  demands 
payment,  and  establishes  debt,  and  any 
other  related  papers. 

authomty  for  mamtbiance  of  the  system: 

5  U.S.C  301,  5512,  5513,  5514,  and 

5584;  10  U.S.C.  1442.  1453,  2774,  2775, 

9835;  31 U.S.C  3325,  3342. 3526,  3702, 

3711. 3716-3718;  32  U.S.C. 710, 716;  37 

U.S.C  1007(c);  40  U.S.C.  721,  723,  725, 

726,  727.  728,  729;  49  U.S.C.  3101 

Chapter  1  et.  seq.;  Pub.L.  97-365,  as 

amended  by  Pub.L.  104-134;  Pub.L.  89- 

508;  E.O.  9397;  and  DoD  7000.14-R, 

Department  of  Defense  Financial 

Management  Regulation,  Volimie  5,  Part 

Two.  v 

".    ' 

PURP08E(S): 

For  the  administrative  management 
and  collection  of  all  delinquent  debts, 
including  past  due  loan  payments, 
overpayments,  fines,  interest,  penalties, 
fees,  damages,  leases,  sales  of  real  or 
personal  property,  etc.,  due  to  the  E)oD 
and  debts  due  to  other  Federal 
departments  and  agencies  of  the  U.S. 
Government  that  may  be  referred  to  the 
DoD  for  collection. 

To  provide  for  the  implementation  of 
the  salary  offset  (SOL  is  10  yeara) 
provisions  of  5  U.S.C.  5514,  the 
administrative  offset  provisions  of  31 
U.S.C.  3711  and  3716-3718  and  the 
provisions  of  the  Federal  Claims 
Collection  Standards  (FCCS),  which 
applies  to  personal  debts. 

To  permit  collection  of  delinquent 
claims  and  debts  owed  to  the  U.S. 


Government  under  any  program  or 
service  administered  by  any  creditor 
DoD  operating  administration  or 
component  thereof. 

To  maintain  and  distribute  a  list  of 
contractors  indebted  to  the  U.S. 
Government,  and  to  initiate  collection 
against  a  contractor  which  is  indebted  to 
the  U.S.  Government,  and  to  determine 
whether  judicial  proceedings  should  be 
initiated  against  the  contractor. 
Guidance  regarding  contract  debts  is 
contained  in  the  Federal  Acquisition 
Regulation,  and  the  Financial 
Management  Regulation  (DoD  7000.14- 
R),  volume  10. 

To  determine  the  validity  of  waivers 
or  to  make  referrals  to  the  Government 
Accounting  Office  (GAO). 

To  maintain  records  of  investigations 
conducted  for  the  purpose  of 
confirmation,  cancellation,  and 
remission  of  debt,  waivere,  and  other 
determinations  regarding  the  accuracy 
and  validity  of  a  debt. 

All  records  in  this  system  are  subject 
to  use  in  authorized  computer  matching 
programs  within  DoD  and  with  other 
Federal  agencies  or  non-Federal 
agencies  as  regulated  by  the  Privacy  Act 
of  1974  (5  U.S.C.  552a)  as  amended. 

ROUTWE  USES  OF  RECORDS  MANCTAMED  M  THE 
SYSTEM,  MCLUOMG  CATEQORCS  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

In  addition  to  those  disclosures 
generally  permitted  under  5  U.S.C. 
552a(b)  of  the  Privacy  Act,  these  records 
or  information  contained  therein  may 
specifically  be  disclosed  outside  the 
DoD  as  a  routine  use  pursuant  to  5 
U.S.C.  552a(b)(3)  as  follows: 

To  the  U.S.  General  Accounting  Office 
(GAO),  the  Department  of  Justice,  and 
the  United  States  Attorney  General,  or 
other  Federal  agencies  for  further 
collection  action  on  any  delinquent 
account  when  circumstances  warrant. 

To  commercial  credit  reporting 
agencies  for  the  purpose  of  either 
adding  to  a  credit  history  file  on  an 
individual  or  business  entity  for  use  in 
the  administration  of  debt  collection. 
Delinquent  debt  information  may  be 
furnished  for  purposes  of  providing  an 
inducement  for  debtors  to  pay  thelr 
obligations  to  the  Federal  government. 

To  any  Federal  agency  where  the 
debtor  is  employed  or  receiving  some 
type  of  payment  for  the  purpose  of 
enabling  that  agency  to  collect  a  debt 
owed  the  U.S.  Government  on  behalf  of 
the  agency  by  counseling  the  debtor  for 
voluntary  repayment  or  by  initiating 
administrative  or  salary  ofbet 
procedures  under  the  provisions  of  the 
Debt  Collection  Act  of  1982  (Pub.L.  97- 
365,  as  amended  by  Pub.L.  104-134). 

To  any  other  Federal  agency 
including,  but  not  limited  to  die  Internal 


r 


Federal  Register  /  Vol.  61,  No.  247  /  Monday,  December  23,  1996  /  Notices 


67537 


Revenue  service  (IRS)  pursuant  to  31 
U.S.C.  3720A.  for  the  purpose  of 
effecting  an  administrative  offset  against 
the  debtor  for  a  delinquent  debt  owed 
the  U.S.  Government  by  the  debtor. 

To  the  Department  of  Veteran  Affairs 
for  administration  of  laws  pertaining  to 
veterans'  benefits. 

To  any  other  Federal  agency  for  the 
purpose  of  administrative  of^t  of  a 
debt,  including  but  not  limited  to  the 
Office  of  Personnel  Management  for 
personnel  management  functions,  or  the 
IRS  to  obtain  a  mailing  address  of  a 
taxpayer  for  the  purpose  of  locating 
such  taxpayer  to  collect  or  compromise 
a  Federal  claim  against  the  taxpayer 
pursuant  to  26  U.S.C.  1603(nl)(2)  and  in 
accordance  with  31  U.S.C  3711, 3217, 
and  3718;  to  obtain  locator  status  for 
delinquent  accounts  receivable;  to 
report  write-off  amounts  as  taxable 
income  as  pertains  to  amounts 
compromised  and  accounts  barred  from 
litigation  due  to  age;  and  to  provide  for 
offset  of  tax  refunds. 

To  any  other  Federal,  state,  or  local 
agency  for  the  purpose  of  conducting  an 
authorized  computer  matching  program 
to  identify  and  locate  delinquent 
debtors  for  recoupment  of  debts  owed 
the  DoD  or  one  of  its  components. 

To  commercial  collection  agencies  for 
the  purpose  of  collection  services  to 
recover  moneys  owed  to  the  U.S. 
Government. 

To  publish  or  otherwise  publicly 
disseminate  information  regarding  the 
identity  of  the  debtor  and  the  existence 
of  the  nontax  debt,  subject  to  review  by 
the  Secretary  of  the  Treasury. 

The  'Blanket  Routine  Uses'  published 
at  the  beginning  of  the  DFAS 
compilation  of  record  system  notices 
also  apply  to  this  system. 

DISCLOSURE  TO  CONSUME)  R^OmiNQ       „  '   ' 
AQENCC8: 

Disclosures  pursuant  to  5  U.S.C 
5S2a(b)(12)  may  be  made  from  this 
system  to  'consumer  reporting  agencies' 
as  defined  in  the  Fair  Credit  Reporting 
Act  (14  U.S.C.  1681a(0)  or  tbe  Federal 
Claims  Collection  Act  of  196i6  (31  U.S.C 
3701(a)(3)).  The  puri>ose  of  this 
disclosure  is  to  aid  in  the  collection  of 
outstanding  debts  owed  to  the  Federal 
government;  typically  to  provide  an 
incentive  for  debtors  to  repay 
delinquent  Federal  government  debts  by 


making  these  debts  part  of  their  credit 
records. 

The  disclosure  is  limited  to 
information  necessary  to  establish  the 
identity  of  the  individual,  including 
name,  address,  and  taxpayer 
identification  number  (Social  Security 
Number);  the  amount,  status,  and 
history  of  the  claim;  and  the  agency  or 
program  under  which  the  claim  arose 
for  the  sole  purpose  of  allowing  the 
consumer  reporting  agency  to  prepare  a 
commercial -credit  report. 

POUCES  AND  PftACnCES  FOR  8T0RMQ. 
RETRCVMQ,  ACCESSiNQ,  RETAMMQ,  AND 
DBP08MQ  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Records  are  maintained  on  computer 
disks,  magnetic  tape,  microfiche,  and 
paper  file  folders.  Computer  disks, 
magnetic  tape,  microfiche,  and  paper 
file  folders. 

RETRIEVABairY: 

Retrieved  by  name,  Taxpayer 
Identification  Number,  other 
identification  number  or  system 
identifier,  or  name  of  accountable 
disbursing  office  in  whose  custody  the 
public  funds  were  entrusted  when  the 
debt  arose. 

safeguards: 

Records  are  accessed  by  the  custodian 
of  the  record  system  and  by  personnel 
responsible  for  servicing  the  record 
system  in  performance  of  their  official 
duties.  Records  are  stored  in  locked 
cabinets  or  rooms,  or  in  guarded 
buildings. 

RETENTION  AND  DtSPOSAU 

All  cases  will  remain  active  until 
settled  by  full  payment,  waiver  or  write- 
off. The  system  contains  records 
requiring  a  retention  period  of  up  to  10 
years  after  final  action.  Records  are 
retired  to  National  Records  Centers. 
Destruction  is  accomplished  by  tearing, 
shredding,  pulping,  macerating,  or 
burning. 

SYSTBI  MANAGER(S)  AND  ADDRESS: 

Defense  Finance  and  Accounting 
Service  -  Indianapolis  Center,  8899  East 
56th  Street,  Indianapolis,  IN  46249- 
1460; 

Defense  Finance  and  Accounting 
Service  -  Columbus  Center,  4280  East 


5th  Avenue,.  Building  3.  Columbus,  OH 
43218-2317; 

Defense  Finance  and  Accounting 
Service  -  Cleveland  Center,  1240  East 
9th  Street,  Cleveland,  OH  4419»-2056; 

Defense  Finance  and  Accounting 
Service  •  Denver  Cmter,  6760  East 
Irvington  Place,  Denver,  CO  80279- 
8000; 

Defense  Finance  and  Accounting 
Service  -  Kansas  City  Center,  1500  East 
Bannister  Road,  Kansas  City,  MO 
64197-0001. 

NOmCATION  prochnjre: 

Individuals  seeking  to  determine 
whether  information  about  themselves 
is  contained  in  this  system  should 
address  written  inquiries  to  the  Privacy 
Act  Officer  at  the  appropriate  DFAS 
Center  identified  under  'System 
manager'. 

Individual  should  furnish  name, 
taxpayer  identification  number  (Social 
Security  Number),  or  other  identifying 
information  vedfiable  from  the  records. 

RECORD  ACCESS  PROCSXIRES: 

Individuals  seeking  access  to 
information  about  themselves  contained 
in  this  system  of  records  should  address 
written  inquiries  to  the  Privacy  Act 
Officer  at  the  appropriate  DFAS  Center 
identified  under  'System  manager'. 

Individual  should  furnish  name, 
taxpayer  identification  number  (Social 
Security  Number),  or  other  information 
verifiable  from  the  records  itself. 

CONTESTMG  RECORD  PROCBXIRES: 

The  DFAS  rules  for  accessing  records, 
for  contesting  contents  and  appealing 
initial  agency  determinations  are 
published  in  DFAS  Regulation  5400.11- 
R;  32  CFR  part  324;  or  may  be  obtained 
from  the  Privacy  Act  Officer  at  any 
DFAS  Center. 

RECORD  SOURCE  CATEQORKS: 

Records  are  obtained  fit>m  the  debtor, 
DFAS  centers,  other  DoD  organizations, 
and  agencies  of  Federal  state,  and  local 
governments,  as  applicable  or 
appropriate  for  processing  the  case. 

EXEMPTIONS  CLAMED  FOR  THE  SVSTBI: 

None. 
(PR  Doc  96-32332  Filed  12-19-^6;  8:45  ami 
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DEPARTMEMT  OF  ENERGY 

Office  of  Fossil  Energy 

[FE  Docket  Noa.  96-04-NQ,  M-46-NQ,  96- 
68-NQ.  99-71-NQ,  96-6»-MQ.  t^ST-HO, 
tt-72-HQ,  96-64-NQ.  «6-77-NQ,  96-78- 
NQ.  96-67-NQ,  96-75-NQ,  96-74-NQ,  96- 
78-NQ,  96-79-NQ.  and  96-73-NQ] 

Numac  Energy  (U.S.)  inc.,  Progas 
U^A.,  Inc.,  Amoco  Energy  Trading 
Corporation,  Midcon  Gas  Services 
Corp.,  Transcanada  Gas  Servicee  Inc., 
Interenergy  Corporation  and 
Interenergy  Resources  Corporation, 
Channel  Gas  Marketing  Company, 
Marttimee  &  Northeest  Pipeline,  I^LC. 
Gaz  Metropoiitain  and  Company, 
Limited  Partnership,  Union  Gas 
Limited,  Panenergy  Trading  and 
Market  Services,  LLC,  Amerada  Hess 
Corporation,  The  Montana  Power 
Company,  North  Canadian  Marketing 
Corporation,  Koch  Energy  Trading. 
Inc.,  and  United  States  Gypsum 
Company;  Orders  Granting 
Autttorizatlon  to  Import  and/or  Export 
Natural  Gas 

AOBICY:  Office  of  Fossil  Energy.  DOE. 


action:  Notice  of  orders. 


SUMMARY:  The  OfTice  of  Fossil  Energy  of 
the  Department  of  Energy  gives  notice    i 
that  it  has  issued  Orders  authorisdng     *■. 
various  imports  and/or  exports  of  ^ 

natural  ga&  These  Orders  are 
summarized  in  the  attached  Appendix.  ^ 

These  Orders  are  available  for 
inspection  and  copying  in  the  Office  of 
Natural  Gas  &  Petroleum  Import  and 
Export  Activities  Docket  Room,  3-F056. 
Forrestal  Building,  1000  Independence 
Avenue.  S.W..  Washington,  D.C.  20585. 
(202)  586-9478.  The  Docket  Room  is 
open  between  the  hours  of  8:00  a.m.  and 
4:30  p.m.,  Monday  through  Friday, 
except  Federal  holidays. 

Issued  in  Washington,  D.C,  oa  December 
11,1996. 

Wayne  E.  Pflterfc,  '•   '^  ■".\' 

Manager,  Natural  Gas  Regulation,  Office  of 
Natural  Gas  S-  Petroleum  Import  and  Export 
Activities,  Office  of  Fossil  Energy. 

Appendix  y^ 

Import/Export  Authorizations  Granted 

DOE/FE  Authority 


Order  no. 


1206  :. — 

1206 

1207 

1206  ....... 

1209 

1210 

1211  

1212 

1213 

1214 

1215 

1216 

1217 

1218 

1219 

122a 


Date  is- 
sued 


1(yi(V96 
1(V16/96 
1(yi6/96 
10/25/96 
1(y25/96 
10/28/96 

1(y29/96 
1(V31/96 
1(V31/96 

10^1/96 
1(V31/96 
1(V31/96 
10^1/96 
10/31/96 
10/31/96 
10/31/96 


Importer/exporter  FE  docket  no. 


HOMAC  Enefgy  (U.S.)  Inc.  (96- 

66-NG). 
PioQas  U.S.A,  Inc.  (96-65-NG) 

AMOCO   Energy   Trading   Cor- 

poratnn  (96-68-NG). 
MidCon    Gas    Services    Corp. 

(96-71-NG). 
Transcanada  Gas  Services  Inc. 

(96-69-NG). 
Interenergy      Corporation      af>d 

Irrterenergy    Resources    Cor- 

poratwr  (96-57-NG). 
Channel   Gas   Marketing   Conv 

pany  (96-72-NG). 
Maritimes  &  ^4ort^1east  Pipeline, 

L.L.C.  (96-64-NG).        . 
Gaz    Metropoiitain    and    Com- 
pany,     Limited      Partnership 

(96-77-NG). 
Union  Gas  Limited  (96-76-NG) 

PanEnergy  Trading  arvj  Market 
Services,  L.L.C.  (96-67-NG). 

Amerada  Hess  Corporation  (96- 
75-NG). 

The  Montana  Power  Company 
(96-74-NG). 

h4ortti  Canadian  Marketing  Cor- 
poration (96-78-r4G). 

Koch  Energy  Trading,  Inc.  (96- 
79-NG). 

United  States  Gypsum  Company 
(96-73-NG). 


Import  volume 


50  Bd/temt 

116,402  Mcf/per  day 

300  Bd/term 

1  TcVlerm 

700  Bd/term  (Com- 
tiined  Countries). 
73  Bet/term 

626  Bet/term  (Conf»-' 

txned  totaO- 
12  Bct/lerm 

200  Bcl/lerm  (Com- 

txned  total). 
200  Bet/term  (Com- 

t)ined  total). 
50  BctAerm 

10  Bd/term 

146  BcWerm 

73  Bd/term 

13.500  MMBtu/per 
day. 


Export  volume 


300  Bd/term  (Com- 

titned  Countries). 

73  Bd/term 

200  Bd/term 

(See  import)  

(See  import)  

(See  import)  

40  Bd/term 


Comments 


Blanket  kx  2  years  trom  Can- 
ada. 

Long-term  tor  10  years  from 
Canada. 

Blanket  for  2  years  from  Can- 


Blanket  for  2  years  from  Cart- 


Blanket  lor  2  years  from  and  to 

Canada  and  MexKO. 
Blanket  for  2  years  from  and  to 

Canada  and  Mexkx). 

Blanket  for  2  years  to  Mexkx). 

Blanket  for  2  years  from  and  to 
Canada. 

Blanket  for  2  years  from  Can- 
ada. 

Blanket  for  2  years  from  and  to 
Canada. 

Blanket  tor  2  years  from  and  to 
Canada  and  ItAexkx). 

Blanket  for  2  years  from  Can- 
ada. 

Blanket  for  2  years  from  Caiv- 
ada. 

Blanket  for  2  years  from  aiKl  to 
Canada. 

Blanket  for  2  years  from  Can- 
ada. 

Long-term  Noveml)er  1,  1997, 
through  (November  1,  2007. 
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[FR  Doc.  96-32491  Filed  12-20-96;  8:45  am] 
MLUNQ  COM  Ma*-01-P 


[FE  Docket  Nos.  9»-«3-NQ,  9«-86-#IQ,  96- 
86-NQ,  and  96-80-NQ} 

Rochester  Gas  and  Electric 
Corporation,  BC  Qas  Utility  LkL,  Power 
City  Partners,  LP.,  and  Eastern  Energy 
Marketing,  Inc.;  Orders  Granting 
Auttwrization  to  Import  and/or  E^Mrt 
Natural  Gas 

AQENCY:  Office  of  Fossil  Enei^.  DOE. 


ACTION:  Notice  of  orders. 


SUMMARY:  The  Office  of  Fossil  Energy  of 
the  Department  of  Energy  gives  notice 
that  it  has  issued  Orders  authorizing 
various  imports  and/or  exports  of 
natural  gas.  These  Orders  are 
summarized  in  the  attached  Appendix. 

These  Orders  are  available  for 
inspection  and  copying  in  the  Office  of 
Nattiral  Ges  k  Fetroleimim  Import  and 
Export  Activities,  Docket  Room,  3-^'t)56, 
Forrestal  Building,  1000  Independence 
Avenue,  S.W.,  Washington,  D.C  20585, 


(202)  58&-9478.  The  Docket  Room  is 
open  between  the  hours  of  8.-00  a.m.  and 
4:30  p.m.,  Monday  thrdtigh  Friday, 
except  Federal  holidays. 

Issued  in  Washington,  D.C,  on  December 
11.1996. 
Wajnw  E.  Fetan, 

Manager,  Natural  Gas  Regulation,  Office  of 
Natural  Gas  6-  Petroleum  Import  and  Export 
Activities,  Office  of  Fosal  Energy. 

Appendix 

Import^xport  Audiorizatioiis  &uited 


'         ■ 

DOBFE  AuTHORrrv 

.  ■ 

Oder  No. 

Date  is- 
sued 

Importer/exporter  FE  docket  No. 

Import  volume 

Export  vokjme 

Comments 

1221 

1222 

1223 

1224 

11/29/96 
11/29/96 
11/29/96 
11/29/96 

Rochester  Gas  and  BecMc  Cor- 

poraiXMi  (96-8S-NG). 
BC  Gas  Utility  Ltd.  (g6-86-NG) 

Power  City  Partners.  LP.  (96- 

85-NG). 
Eastern  Energy  Marketing,  Inc. 

(96-8(>-NG). 

20  Bd/torm 

25  Bct/lerm  .-. 

500,000  MdltBrm 

110  Bd/lerm  (Com- 
bined t(^. 

25  Bcf/lerm  ...„....__„ 
(See  import)  

Btankel  tor  2  years  from  Can- 
ada. 
Btanket  tor  2  years  Irom  arKi  to 

CanadL 
Blanket  for  2  years  irom  Can- 
Blanket  tor  2  years  from  and  to 
Canada. 

(FR  Doc  96-32490  Filed  12-20-96: 8:45  am] 
I  COM  Ma*>01-P 


Office  of  Energy  Outreach;  Electric  and 
Magnetic  Field  Effects  Research  and 
Public  Information  Dissemination 
Program;  Solicitation  for  Non-Federal 
Hnancial  ContritMJtions  lor  Fiscal  Year 
1997 

AQBICY:  U.S.  Depattonent  of  Eneigy 
POE). 

action:  Notice. 

summary:  The  Department  of  Energy 
today  solicits  financial  contributions 
from  non-Federal  sources  to  at  least 
match  $4,000,000  in  Federal  funding,  in 
support  of  the  national,  comprehensive 
Electric  and  Magnetic  Field  Effects 
Research  and  Public  Informatirm 
Dissemination  Program,  described  in  the 
Notice  of  Intent  to  Solicit  Non-Federal 
Ointributions,  published  November  9, 
1993  (58  FR  59461).  Section  2118  of  the 
Eneigy  Policy  Act  of  1992  (42  U.S.C. 
13475)  requires  the  Department  of 
Energy  to  solicit  funds  from  non-Federal 
sources  to  offset  at  least  50  percent  of 
the  total  funding  for  all  activities  under 
this  program.  Section  2118  also   ■ 
precludes  the  Department  of  Energy 
from  obligating  funds  for  program 
activities  in  any  fiscal  year  unless  hinds 
received  from  non-Federal  sources  are 
available  in  an  amount  at  least  equal  to 
50  percent  of  the  amount  appropriated 
by  Congress.  Appropriations  for 
expenditure  under  section  2118  have 


been  enacted  under  the  Energy  and 
Water  Development  Appropriation  Act. 
1997  (Pub.  Law  104-206)  in  the  amount 
of  $4,000,000  for  fiscal  year  1997. 

DATES:  Non-Federal  contributions  are 
requested  as  soon  as  possible  in  order  to 
implement  the  fiscal  year  1997  program 
in  a  timely  manner.  No  porti(m  of  the 
$4,000,000  in  appropriated  funds  may 
be  expended  for  fiscal  year  1997 
program  activities  until  DOE  has 
received  from  non-Federal  sources  at 
least  an  aggregate  sum  of  $2,000,000. 

ADDRESSES:  Contributions  should  be 
made  in  the  form  of  a  check  payable  to 
"U.S.  Department  of  Energy"  and 
should  include  the  following 
annotation:  "For  EPAct  2118,  EMF 
Program".  Contributions  are  to  be 
mailed  to:  U.S.  Department  of  Energy: 
Office  of  Headquarters  Accounting 
Operations:  Fiscal  Operations  Division, 
CR-54:  P.O.  Box  500:  Germantown,  MD 
20875-0500. 

CONTACT  FOR  RiRTHB)  INFORMATION: 

For  additional  Information  contact 
Lynne  Gillette,  Office  of  Energy 
Outreach,  EE-14,  U.S.  Department  of 
Energy,  Washmgton,  DC  20585  (202) 
586-1495. 

Issued  in  Washington,  DC,  on  November 
29, 1996. 

Clirisdne  A.  Ervin, 

Assistant  Secretary,  Energy  Efficiency  and 

Renewable  Energy. 

(FR  Doc.  96-32328  Filed  12-2(MI6;  8:45  ami 


Federal  Ertergy  Regulatory 
Commission 

[Dodtet  Na  RP97-187-00(q 

Arkansas  Western  Pipeline  Company; 
Notice  of  Proposed  Changes  in  FEItC 
QasTarfff 

December  17, 1996. 

Take  notice  that  on  December  11, 
1996,  Arkansas  Western  Pipeline 
Company  (AWP)  tendered  for  filing  as 
part  of  its  FERC  Gas  Tariff,  Second 
Revised  Volume  No.  1,  the  pro  forma 
listed  on  the  Appendix  to  the  filing,  to 
become  effective  June  1, 1997. 

AWP  states  that  the  filing  sets  ftHlh 
the  revisions  to  AWP's  tariff  sheets  that 
are  necessary  to  comply  with  Order  No. 
587  in  Docket  No.  RM96-1-000. 

Any  person  desiring  to  be  heard  or 
protest  this  filing  should  file  a  motion^ 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  (Commission,  888 
First  Street.  N.E.,  Washington,  DC 
20426,  in  accordance  with  Sections 
385.211  and  385.214  of  the 
Commission's  Rules  and  Regulations. 
All  such  petitions  or  protests  must  be 
filed  on  or  before  January  2, 1997. 
Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  moticm  to 
intervene.  Copies  of  this  filing  are  on 


ft7540 
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file  %rith  the  Commission  and  available 
for  public  inspection. 
LoH  D.  CuhaU, 

Secretary. 

|FR  Doc  96-32465  Filed  12-20-96;  8:45  ami 

I  COM  •n7-*1-M 


poctot  Na  RP97-62-001] 

Columbia  GuH  Transmission 
Company;  Notice  of  Compliance  Filing 

December  17. 1996. 

Take  notice  that  on  December  12. 
1996.  Columbia  Gulf  Transmission 
Company  (Columbia  Gulf)  tendered  for 
filing  as  part  of  its  FERC  Gas  Tariff. 
Second  Revised  Volume  No.  1,  the 
following  tariff  sheet  to  become  effective 
December  1, 1996. 

Substitute  First  Revised  Sheet  No.  015 

On  October  31, 1996.  Columbia  Gulf 
Ued  revised  tariff  sheets  consistent  with 
Article  I,  Section  E(l)  of  the  Stipulation 
and  Agreement  in  Columbia  Gulfs  last 
Natural  Gas  Act  (NGA)  Section  4  general 
rate  proceeding  in  Docket  No.  RP94- 
219.  This  instant  filing  is  being  made  in 
compliance  with  Ordering  Paragraph 
(A)  of  the  Federal  Energy  Regulatory 
Coomiission's  (Commission)  order 
issued  on  November  27,  1996,  in  Docket 
No.  RF97-52-000.  See  Columbia  Gulf 
Transmission  Co.,  77  FERC  1 61,255 
(1996)  (Order). 

The  Order  required  Colimibia  Gulf  to 
revise  the  text  in  its  Preliminary 
Statement  (Sheet  No.  015)  to  indicate 
that  Columbia  Gulf  will  offer,  award, 
and  render  Its  transportation  services  in 
a  non-discriminatory  manner  and 
otherwise  in  accordance  with. 
Commission  regulations  and  policies. 
The  substitute  sheet  filed  herein  reflects 
this  change  in  text. 

Columbia  Gulf  states  that  copies  of  its 
filing  have  been  mailed  to  all  firm 
customers,  intemiptible  customers,  and 
affected  state  commissions,  as  well  as  to 
all  parties  to  this  proceeding. 

Any  person  desiring  to  protest  this 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE,  Washington,  DC 
20426,  in  accordance  with  Section 
385.211  of  the  Commission's  Rules  and 
Regulations.  All  such  protests  must  be 
filed  as  provided  in  Section  154.210  of 
the  Commission's  Regulations.  Protests 
will  be  considered  by  the  Commission 
in  determining  the  appropriate  action  to 
be  taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Copies  of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 


inspection  in  the  Public  ReferencSv.  '^^^- 
Room.  -       ■  .       ^ 

Loii D. CasheU.      -  '       "     ■  >'  '  -    ' 

Secretary.  '      '■■-■. 

(FR  Doc.  96-32464  Filed  12-20-96;  8:45  am) 
WLUNQ  COM  «717-«1-M 

[Docket  Na  CW7-153-000I  S-.'  • 

Florida  Gas  Transmission  Company, 
Notice  of  Request  Under  Blanket 
Authorization 

December  17, 1996.  •     ' 

Take' notice  that  on  December  13, 
1996,  Florida  Gas  Transmission 
Company  (FGT).  1400  Smith  Street,  P.O. 
Box  1188,  1400  Smith  Street,  Houston, 
Texas  77251-1188,  filed  in  Docket  No. 
CP97-1 53-000  a  request  pursuant  to 
Sections  157.205,  157.212  and  157.216 
of  the  Commission's  Regulations  under 
the  Natural  Gas  Act  (18  CFR  157.205, 
157.212, 157.216)  for  authorization  to 
abandon  an  existing  meter  station  and  to 
reactivate  an  existing  delivery  tap  and 
lateral,  both  located  in  Putnam  County, 
Florida,  under  FGT's  blanket  certificate 
issued  in  Docket  No.  CP82-553-000 
pursuant  to  Section  7  of  the  Natural  Gas 
Act,  all  as  more  fully  set  forth  in  the 
request  that  is  on  file  with  the 
Commission  and  open  to  public 
inspection. 

lO^T  proposes  to  abandon  by  sale  to 
Gainesville  Regional  Utilities  (GRU)  its 
Cyprus  Mines  Hawthorne  Meter  Station. 
FGV  states  that  the  meter  station  has 
been  inactive  since  1974  when  Cyprus 
Mines  ceased  operations  at  its 
Hawthorne  Plant.  It  is  stated  that  GRU 
will  bear  the  cost  of  removing  the 
inactive  facilities.  It  is  stated  that  GRU 
will  upgrade  the  meter  station  which  it 
will  own  and  operate.  FGT  proposes  to 
reactivate  the  inactive  tap  and  lateral 
line  formerly  utilized  by  Cyprus  Mines. 
FGT  proposes  to  construct  electronic 
flow  measurement  equipment  and 
appurtenances  (EFM)  in  order  to 
accommodate  deliveries  of  600  MMBtu 
equivalent  qf  natural  gas  on  an  average 
day  and  219,000  MMBtu  equivalent  on 
an  annual  basis  by  GRU  to  Georgia 
Pacific  Corporation  (Georgia  Pacific)  at 
its  Hawthorne  plant.  It  is  estimated  that 
the  cost  of  FGT's  EFM  equipment  is 
$33,500,  for  which  FGT  will  be 
reimbursed  by  GRU.  GRU  proposes  to 
construct  2.7  miles  of  non-jurisdictional 
4-inch  pipeline  downstream  of  the 
meter  station  to  connect  it  to  Georgia 
Pacific's  plant.  It  is  asserted  that  the 
reactivation  will  not  increase  FGT's 
currently  certificated  level  of  service 
under  its  FTS-1  service  agreement  and 
will  not  have  any  impact  on  FGT's  peak 
day  or  annual  deliveries.  It  is  further 


asserted  that  FGT  has  sufficient  capacity 
to  render  the  service  without  detriment 
or  disadvantage  taits  other  existing 
customera  and  that  its  tariff  does  not 
prohibit  the  addition  of  delivery  points. 
Any  person  or  the  Commission's  staff 
may,  within  45  days  after  issuance  of 
the  instant  notice  by  the  Commission, 
file  pursuant  to  Rule  214  of  the 
Commission's  Procedural  Rules  (18  CFR 
385.214)  a  motion  to  intervene  or  notice 
of  intervention  and  pursuant  to  Section 
157.205  of  the  Regulations  under  the 
National  Gas  Act  (18  CFR  157.205)  a 
protest  to  the  request.  If  no  protest  is 
filed  within  the  time  allowed  therefor     . 
the  prospect  activity  shall  be  deemed  to 
be  authorized  effective  the  day  after  the 
time  allowed  for  filing  a  protest.  If  a 
protest  is  filed  and  not  withdrawn 
within  30  days  after  the  time  allowed 
for  filing  a  protest,  the  instant  request 
shall  be  treated  as  an  application  for 
authorization  pursuant  to  Section  7  of 
the  Natural  Gas  Act. 
Lois  D.  Casbell, 
Secretary. 
(FR  Doc  96-32459  Filed  12-20-96;  8:45  am] 

BILLNM  COM  •717-01-M 


[Dodwt  No.  RP97-190-000] 

Jupiter  Energy  Corporation;  Notice  of 
Proposed  Cfianges  in  FERC  Gas  Tariff 

December  17, 1996. 

Take  notice  that  on  December  13, 
1996,  )upiter  Energy  Corporation 
(Jupiter)  tendered  for  filing  as  part  of  its 
FERC  Gas  Tariff,  Original  Volume  No.  1, 
the  following  tariff  sheets: 

First  Revised  Siieet  No.  1  , 
Fourth  Revised  Siieet  No.  4 
Eleventii  Revised  Siieet  No.  4A 
Fourtli  Revised  Siieet  No.  5 
Fourth  Revised  Sheet  No.  6 

Jupiter  states  that  the  purpose  of  three 
of  the  tariff  sheets  is  to  comply  with 
some  of  the  requirements  of  Order  Nos. 
582  and  582-A.  Jupiter  proposes  an 
effective  date  of  December  31, 1996  for 
those  tariff  sheets.  Jupiter  requests 
waiver  of  the  remaining  requirements  of 
Order  Nos.  582  and  582-A  applicable  to 
the  composition  of  Jupiter's  tariff. 
According  to  Jupiter,  the  other  two 
tendered  tariff  sheets  are  to  eliminate 
tariff  pages  that  were  applicable  to 
former  Jupiter  shippers.  Jupiter 
proposes  an  effective  date  of  January  13, 
1997  for  those  tariff  sheets.  Finally, 
Jupiter  requests  waiver  of  any 
Commission  rule  or  regulation  required 
so  that  the  Commission  can  make 
effective  all  of  Jupiter's  tariff  sheets  as 
requested. 
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Jupiter  states  that  it  has  posted  the 
filing  per  Section  154.2(d)  of  the 
Commission's  regulations. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  N.E.,  Washington,  D.C. 
20426,  in  accordance  with  Sections 
385.211  and  385.214  of  the 
Commission's  Rules  of  Practice  and 
Procedure.  All  such  motions  or  protests 
must  be  filed  as  provided  in  Section 
154.210  of  the  Commission's 
Regulations.  Protests  will  be  considered 
by  the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  the  filing  are  on  file 
with  the  Commission  and  are  available 
for  public  inspection. 
Lois  D.  Cashell. 
Secretary. 
[PR  Doc.  96-32467  Filed  12-20-96;  8:45  am] 

BNXMO  COOE  «717-ei-M 


pocket  No.  RP97-188-O0OI 

Mississippi  River  Transmission 
Corporation;  Notice  of  Proposed 
Ciutfigee  in  FERC  Qas  Tariff 

December  17, 1996. 

Talce  notice  that  on  E)ecember  12, 
1996,  Mississippi  River  Transmission 
Corporation  (MRT)  tendered  for  filing 
the  following  tariff  sheets  to  Third 
Revised  Volume  No.  1  of  its  FERC  Gas 
Tariff,  with  a  proposed  effective  date  of 
January  1, 1997: 

Fourth  Revised  Sheet  No.  147 
Fourth  Revised  Sheet  No.  170 

MRT  states  that  the  purpose  of  this 
filing  is  to  make  minor  changes  to  the 
administration  of  its  calculation  of 
cashout  penalties  and  its  handling  of 
capacity  releases,  and  to  correct  a  tariff 
reference. 

MRT  states  that  a  copy  of  this  filing 
is  being  mailed  to  each  of  MRT's 
customers  and  to  the  state  commissions 
of  Arkansas,  Illinois  and  Missouri. 

Any  person  desiring  to  be  heard  or  to 
protest  this  fiUng  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  N.E.,  Washington,  D.C. 
20426,  in  accordance  with  18  CFR 
385.211  and  385.214  of  the 
Commission's  Rules  and  Regulations. 
All  such  motions  or  protests  must  be 
filed  as  provided  in  Section  154.210' of 
the  Commission's  Regulations.  Protests 
will  be  considered  by  the  Commission 
in  determining  the  appropriate  action  to 
be  taken,  but  will  not  serve  to  make 


protestants  parties  to  the  proceeding. 

Any  person  wishing  to  become' a  party 

must  file  a  motion  to  intervene.  Copies 

of  this  filing  are  on  file  with  the 

Commission  and  are  available  for  public 

inspection  in  the  Public  Reference 

Room. 

Lois  D.  Cashell. 

Secretary. 

(FR  Doc  96-32466  Filed  12-20-96;  8:45  am] 

BNJJNQ  COOC  «n7-01-M      -» 


[Docket  Na  RP97-40-0011 

Natural  Gas  Pipeline  Company  of 
America;  Notice  of  Compliance  Filing 

December  17, 1996. 

Take  notice  that  on  December  11, 
1996,  Natural  Gas  Pipeline  Company  of 
America  (Natural)  tendered  for  filing  as 
part  of  its  FERC  Gas  Tariff,  Sixth 
Revised  Volume  No.  1,  Substitute  First 
Revised  Sheet  No.  278,  Substitute 
Original  Sheet  No.  278A  and  Original 
Sh^t  No.  278B,  to  be  effective 
December  1, 1996. 

Natural  states  that  the  purpose  of  this 
filing  is  to  comply  with  the 
Commission's  letter  order  issued 
November  26, 1996,  in  Docket  No. 
RP97-40-000. 

Natural  requests  waiver  of  the 
Commission's  Regulations  to  the  extent 
necessary  to  permit  the  tariff  sheets 
submitted  to  become  effective  on 
December  1, 1996. 

Natural  states  that  copies  of  the  filing 
are  being  mailed  to  all  parties  on  the 
official  service  list  in  I>ocket  No.  RP97- 
40-000. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street.  N.E.,  Washington,  D.C 
20426,  in  accordance  with  Section 
385.211  of  the  Commission's  Rules  and 
Regulations.  All  such  protests  must  be 
filed  as  provided  in  Section  154.210  of 
the  Commission's  Regidations.  Protests 
will  be  considered  by  the  Commission 
in  determining  the  appropriate  action  to 
be  taken,  but  will  not  serve  to  mal^e 
protestants  parties  to  the  proceeding. 
Copies  of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room. 

Lois  D.  Casiwll, 
Secretary. 

[FR  Doc  96-32463  Filed  12-20-96;  8:45  am] 
BNJJNQ  COM  •nr-oi-M 


IPoctot  No.  CP97-146-00(q 

NorAm  Gas  Transmission  Company; 
Notice  of  Request  Under  Blanket 
Auttwrization 

December  17, 1996. 

Take  notice  that  on  December  10, 
1996,  NorAm  Gas  Transmission 
Company  (NGT).  525  Milan  Street, 
Shreveport,  Louisiana  71151  filed  in 
Docket  No.  CPg7-145-000  a  request 
pursuant  to  Sections  157.205  and 
157.216  of  the  Commission's 
Regulations  under  the  Natural  Gas  Act 
(18  CFR  157.205  and  157.216)  for 
approval  and  permission  to  abandon  in 
place  certain  facilities  in  Ouachita 
Coimty,  Arkansas,  under  the  blanket 
certificate  issued  in  Docket  No.  CP82- 
384-000,  as  amended  in  Docket  No. 
CP82-384-001,  pursuant  to  Section  7(c) 
of  the  Natural  Gas  Act  (NGA),  all  as 
more  fully  set  forth  in  the  request  which 
is  on  file  with  the  Commission  and  open 
to  public  inspection. 

NGT  states  that  it  proposes  to 
abandon  in  place  7,321  feet  of  two-inch 
pipeUne  on  Line  EM— 12  and  three 
inactive  one-inch  taps.  NGT  indicates 
that  Line  EM-12,  composed  of  25,251 
feet  of  two-inch  pipeline  was 
constructed  in  1958  and  certificated  in 
Docket  No.  G-13328  to  deliver  natural 
gas  to  various  oil  producing  comfmnies 
for  use  as  fuel  for  their  field  operations. 
NGT  further  indicates  that  two  of  the 
taps  for  which  NGT  now  seeks 
abandonment  authority  were 
certificated  in  Docket  No.  G-10887. 
NGT  also  indicates  that  the  third  tap^ 
was  certificated  in  Docket  No.  CP66- 
138.  NGT  asserts  that  the  oil  companies 
served  by  these  taps  have  elected  to  use 
alternative  fuel  and  have  subsequently 
left  NGTs  system. 

Any  person  or  the  Commisston's  Staff 
may,  within  45  days  after  the  issuance 
of  the  instant  notice  by  the  Commission, 
file  pursuant  to  Rule  214  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.214),  a  motion  to 
intervene  or  notice  of  intervention  and 
pursuant  to  Section  157.205  of  the 
Regulations  under  the  Natural  Gas  Act 
(18  CFR  157.205),  a  protest  to  the 
request.  If  no  protest  is  filed  within  the 
time  allowed  therefor,  the  pro(>osed 
activities  shall  be  deemed  to  be 
authorized  effective  the  day  after  the 
time  allowed  for  filing  a  protest  If  a 
protest  is  filed  and  not  withdrawn  30 
days  after  the  time  allowed  for  filing  a 
protest,  the  instant  request  shall  be 
treated  as  an  application  for 
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authorization  pursuant  to  Section  7  of 
the  Natural  Gas  Act. 
L«to  D.  Casiiea, 
Secretary. 

(PR  Doc  96-32460  Piled  12-20-96:  8:45  am] 
I  oocc  anT-oi-ii 


[Doctot  No.  CP«7-151-00(q 

Wofttiwot  Pipeline  Corporation;  Notice 
of  Request  Under  Blanket 
Authorization 

December  17, 1996. 

Take  notice  that  on  December  12, 
1996,  NorthwestPipeline  Corporation 
(Northwest).  295  Chipeta  Way,  Salt  Lal^e 
aty.  Utah  84108,  GIckI  in  the  above 
docket  a  request  pursuant  to  Sections 
157.205, 157.211  and  157.216  of  the 
iteguiations  (18  CFR  Sections  157.205, 
157.211  and  157.216)  to  amend 
previously  granted  authorization  in 
Docket  No.  CP95-655-000  to  modify  its 
North  Seattle  Meter  Station:  all  as  more 
fully  set  forth  in  the  application  which 
is  on  file  with  the  Commission  and  open 
to  public  inspection. 

Northwest  states  that  on  September 
26,  1995,  it  received  prior  notice 
approval  to  remove  the  two  8-inch 
regulators  and  appurtenances  at  the 
North  Seattle  Meter  Station  and  install 
appurtenant  station  piping  and  valves  in 
order  to  comply  with  a  request  by 
Washington  Natural  Gas  Company 
(Washington  Natural)  for  a  higher 
delivery  pressure  and  additional , 
delivery  capacity  at  the  North  Seattle 
delivery  point. 

Northwest  states  that  after  further 
analysis,  it  has  determined  that  to 
reduce  the  scope  of  the  project. 
Northwest  now  proposes  to  remove  only 
one  of  the  two  8-inch  regulators  and 
install  miscellaneous  appurtenant 
facilities.  Northwest  states  that  to 
increase  operational  efficiency,  it  will 
install  a  new  6-inch  valve  which  will 
allow  the  remaining  8-inch  regulator  to 
be  by-passed  automatically,  instead  of 
manually,  when  additional  delivery 
pressure  and  capacity  is  requested  by 
Washington  Natural. 

Northwest  states  that  the  revised  total 
■  cost  for  the  currently  proposed 
modifications  of  the  North  Seattle  Meter 
Station  is  estimated  to  be  approximately 
$17,000.  which  will  be  reimbursed  by 
Washington  Natural. 

Any  person  or  the  Commission's  staR 
may,  within  45  days  after  issuance  of 
the  instant  notice  by  the  Commission, 
file  pursuant  to  Rule  214  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.214)  a  motion  to 
intervene  or  notice  of  intervention  and 
.  pursuant  to  Section  157.205  of  the 


Regulations  under  the  Natural  Gas  Act 
(18  CFR  157.205)  a  protest  to  the 
request.  If  no  protest  is  filed  within  the 
time  allowed  therefor,  the  proposed 
activity  is  deemed  to  be  authorized 
effective  on  the  day  after  the  time 
allowed  for  filing  a  protest.  If  a  protest 
is  filed  and  not  withdrawn  within  30 
days  after  the  time  allowed  for  filing  a 
protest,  the  instant  request  shall  be 
treated  as  an  application  for 
authorization  pursuant  to  Section  7  of 
the  Natural  Gais  Act. 
Lois  D.  CaaheU. 
Secretary. 
[PR  Doc  96-32461  Filed  12-20-46:  8:45  am) 

BHXMQ  OOOE  fTIT-OI-M 


(Doctol  Na  RP97-28-001] 

Wyoming  Interstate  Company,  Ltd.; 
Notice  of  Propoeed  Changes  In  FEnc 
GesTarMf 

■.•\'^         "  ■  ■ 

Deceml)er17. 1996. 

Take  notice  that  on  December  11. 
1996,  Wyoming  Interstate  Company, 
Ltd.  (WIC),  tendered  for  filing  as  part  of 
its  FERC  Gas  Tariff,  Second  Revised 
Volume  No.  2,  revised  tariff  sheet. 
Substitute  Chiginal  Sheet  No.  84,  to  be 
effective  November  15, 1996. 

WIC  states  that  the  instant  tariff  sheet 
is  filed  in  compliance  with  the  Federal 
Energy  Regulatory  Commission's  Order 
issued  November  13,  1996  in  E)ocket  No. 
RP97-28-000.  This  tariff  sheet  specifies 
that  the  highest  rate  the  shipper  must 
match  for  right  of  first  refusal  purposes 
is  the  maximum  rate  set  forth  in  the 
tariff. 

WIC  states  that  copies  of  the  filing 
were  served  upon  all  parties  of  Docket 
No.  RP97-28-000. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street.  N.E.,  Washington,  DC 
20426,  in  accordance  with  Section 
3285.211  of  the  Commission's  Rules  of 
Practice  and  Procedure.  All  such 
protests  must  be  filed  in  accordance 
with  Section  154.210  of  the 
Commission's  Regulations.  Protests  filed 
with  the  Commission  will  be  considered 
by  it  in  determining  the  appropriate 
action  to  be  taken,  but  will  not  serve  to 
make  the  protestants  parties  to  the 
proceedings.  Copies  of  this  filing  are  on 
file  with  the  Commission  and  are 
available  for  public  inspection  in  the 
Public  Reference  Room. 
LoisD.  CadMil,  '  '    '\'' 

Secretary. 
IFK  Doc.  .96-32462  Piled  12-20-96:  8:45  ami 
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[Docket  No.  EO97-7-000,  etaL] 

CMS  Ensenada  S.A.,  et  al.;  Electric 
Rate  and  Corporate  Regulation  Filings 

December  16, 1996. 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

1.  CMS  Ensenada  S.A. 

(Docket  No.  EG97-7-O00I 

On  October  30, 1996,  CMS  Ensenada 
S.A.,  Alsina  495,  piso  5  (1087),  Capital 
Federal,  Buenos  Aires,  Argentina,  filed 
with  the  Federal  Energy  Regulatory 
Cdmmission  an  application  for 
determination  of  exempt  wholesale     • 
generator  status  pursuant  to  Part  365  of 
the  Commission's  Regulations.  On 
December  12, 1996,  CMS  Ensenada  S.A. 
filed  an  amendment  to  this  application. 
CMS  Ensenada  S.A.  requests  the 
deletion  of  the  word  "directly"  from  the 
first  line  of  Section  Vl(2)(a)  of  its 
application.  CMS  Ensenada  S.A. 
believes  the  deletion  of  this  word, 
which  created  unnecessary  ambiguity, 
should  have  no  material  impact  on  its 
application  for  determination  of  exempt 
wholesale  generator  status. 

CMS  Ensenada  S.A.  is  a  subsidiary  of 
CMS  Generation  Co.,  a  Michigan 
corporation,  which  is  a  wbolly-owned 
indirect  subsidiary  of  CMS  Energy 
Corporation,  also  a  Michigan 
corporation.  CMS  Ensenada  S.A.  is 
currently  constructing  a  128  megawatt 
natural  gas-fired  electric  co-generation 
facility  on  the  grounds  of  a  refinery 
owned  by  YPF  S.A.  in  Ensenada, 
province  of  Buenos  Aires,  Argentina. 

Comment  date:  December  30.  1996,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice.  The 
Commission  will  limit  its  consideration 
of  comments  to  those  that  concern  the 
adequacy  or  accuracy  of  the  application. 

2.  Pacific  Gas  &  Electric  Company 

(Docket  No.  BR97-463-O00I 

Take  notice  that  on  November  27, 
1996,  Pacific  Gas  &  Electric  Company 
tendered  for  filing  an  amendment  in  the 
above-referenced  docket. 

Comment  date:  December  30,  1996,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

3.  United  Illuminating  Company 

[Docket  No.  ER97-627-0001 

Take  notice  that  on  November  27, 
1996,  United  Illuminating  Company, 
(UI)  tendered  for  filing  an  amendment  to 
its  informational  filing  submitted  on 
November  21,  1996,  containing  all 
individual  Purchase  Agreements  and 
Supplements  to  Purchase  Agreements 
executed  under  UI's  Wholesale  Electric 
Sales  Tariff,  FERC  Electric  Tariff, 
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Original  Volume  No.  2,  during  the  six- 
month  period  May  1, 1996  through 
October  31, 1996. 

Comment  date:  December  30, 1996,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

4.  LonisTille  Gas  and  Elcctrk  Company 

[Docket  No.  ER97-e66-000| 

Take  notice  that  on  December  2, 1996, 
Louisville  Gas  and  Electric  Company 
(LGftE),  tendered  for  filing  a  Non-Firm 
Point-to-Point  Transmission  Service 
Agreement  with  itself  at  the  request  of 
Staff. 

Comment  date:  December  30, 1996,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

5.  UtiUCorp  United  Inc. 

(Docket  No.  BR97-667-0001  i  •  *-  • 

Take  notice  that  on  December  2, 1996, 
UtiliCorp  United  Inc.  (UtiliCorp), 
tendered  for  filing  amendments  to  the 
full  requirements  contracts  between 
UtiliCorp's  WestPlains  Energy-Kansas 
division  and  the  Cities  of  Cawker  Qty, 
Cimarron,  Glasco,  Glen  Elder,  Holyrood, 
Isabel.  Lucas.  Mankato.  and 
Montezuma,  Kansas.  The  amendments 
would  reduce  the  demand  charges 
under  the  contracts  and  modify  the 
termination  provisions  (by  reducing  the 
notice  period  and  extending  the  earliest 
date  of  termination).  UtiliCorp  requests 
waiver  of  the  Commission's  Regulations 
to  permit  the  amendments  to  become 
effective  on  January  1, 1997. 

Comment  date:  December  30. 1996.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

6.  Wisconsin  Electric  Power  Company 

[Docket  Na  ER97-66S-000I 

Take  notice  that  on  December  2, 1996, 
Wisconsin  Electric  Power  Company 
(Wisconsin  Electric),  tendered  for  filing 
an  electric  service  agreement  between 
itself  and  The  Power  Company  of 
America,  LP  (PCA).  The  agreement 
establishes  PCA  as  a  customer  under 
Wisconsin  Electric's  Coordination  Sales 
•  Tariff  (FERC  Electric  Tariff,  Original 
Volume  No.  2).  Wisconsin  Electric 
requests  an  effective  date  sixty  dajrs 
after  filing. 

Copies  of  the  filing  have  been  served 
on  PCA,  the  Michigan  Public  Service 
Commission,  and  the  Public  Service 
Commission  of  Wisconsin. 

Comment  date:  December  30, 1996,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

7.  Sooth  Carolina  Electric  &  Ga» 
Company 

(Docket  No.  ER97-669-000I 

Take  notice  that  on  December  2, 1996, 
South  Carolina  Electric  &  Gas  Company 


(SCE&G),  submitted  a  service  agreement, 
dated  November  15, 1996,  establishing 
PanEnergy  Power  Services,  Inc. 
6*anEnergy)  as  a  customer  under  the 
tenns  of  SCE&G's  Open  Access 
Transmission  Tariff. 

SCE&G  requests  an  effective  date  of 
October  24, 1996.  Accordingly,  SCE&G 
requests  waiver  of  the  Commission's 
notice  requirements.  Copies  of  this 
filing  were  served  upon  PanEnergy  and 
the  South  Carolina  Public  Service 
Commission. 

Comment  date:  December  30. 1996,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

8.  Maine  Publk  Service  Company 

[Docket  No.  ER97-670-000I 

Take  notice  that  on  December  2, 1996, 
Maine  Public  Service  Company  (MPS), 
submitted  for  filing  an  executed  service 
agreement  under  its  open  access 
transmission  tariff.  This  service 
a^eement  provides  for  MPS's  merchant 
functions  to  take-umbrella  non-firm 
point-to-point  transmission  service 
under  MPS's  open  access  transmission 
tariff. 

Comment  date:  December  30, 1996,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

9.  Atlantic  CHy  Electric  Company 

[Docket  Na  ER97-§71-000| 

Take  notice  that  on  December  2, 1996, 
AUantic  City  Electric  Company  (Atiantic 
Electric),  tendered  for  filing  service 
agreements  under  which  it  will  provide 
capacity  and  energy  to  The  Qncinnati 
G<^  &  Electric  Company.  PSI  Energy, 
Inc.  and  Cinergy  Services.  Inc. 
(collectively  the  Qnergy  Companies), 
and  Coastal  Electric  Services  Company 
(Coastal)  under  the  AUantic  Electric 
wholesale  power  sales  tariff. 

Atlantic  Electric  states  that  a  copy  of 
the  filing  has  been  served  on  the 
Cinergy  Companies  and  Coastal. 

Comment  date:  December  30, 1996,  in 
accordance  with  Standard  Paragraph  E 
,  at  the  end  of  this  notice. 

10.  Northeast  Utilities  Service  Company 

[Docket  No.  ER97-€72-000| 

Take  notice  that  on  December  3, 1996, 
Northeast  Utilities  Service  Company 
(NUSCO),  tendered  for  filing,  a  Service 
Agreement  with  New  York  Power 
Authority,  under  the  NU  System 
companies'  Sale  for  Resale,  Tariff  No.  7. 

NUSCO  states  that  a  copy  of  this  filing 
has  been  mailed  to  the  New  York  Power 
Authority.  * 

NUSCO  requests  that  the  Service 
Agreement  b^x)me  effective  November 
12,  1996. 


Comment  date:  December  30, 1996,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

11.  Northeast  Utilities  Service  Company 

(Docket  Na  ER97-673-O00I 

Take  notice  that  on  Decend>er  3, 1996. 
Northeast  Utilities  Service  Qnnpany 
(NUSCO),  tendered  for  filing,  a  Service 
Agreement  with  Ashbumham  Municipal 
Light  Plant  (Ashbumham)  under  the  NU 
System  Cmnpanies'  System  Power 
Sales/Exchange  Tariff  No.  6.  NUSCO    - 
requested  deferral  of  Commission  acticm 
on  the  filing  until  NUSCO  made  its 
filing  for  functional  unbundling  of 
services  under  the  tariff  pursuant  to  die 
Commission's  Order  No.  888. 

NUSCO  states  that  a  copy  of  this  filing 
has  been  mailed  to  Ashbumham. 

NUSCO  requests  that  the  Service 
Agreement  become  efiiective  January  1, 
1996. 

Comment  date:  December  30, 1996,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

12.PacifiCorp 

(Docket  No.  ER97-e74-00O] 

Take  notice  that  on  December  3, 1996, 
PacifiCorp,  tendered  for  filing  in 
accordance  with  18  CFR  Part  35  of  the 
Commission's  Rules  and  Regulations,  a 
Service  Agreement  with  Blanding  City 
under  PacifiCorp's  FERC  Electric  Tariff, 
First  Revised  Volume  No.  6. 

Copies  of  this  filing  were  supplied  to 
the  Washington  Utilities  and 
Transportation  Commission  and  the 
Public  Utility  Commission  of  Oregon. 

A  copy  of  this  filing  may  be  obtained 
from  PacifiCorp's  R^ulatory 
Administration  Department's  Bulletin 
Board  System  through  a  personal 
computer  by  calling  (503)  464-6122 
(9600  baud,  8  bits,  no  parity,  1  stop  bit). 

Comment  date:  December  30, 1996,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

13.  Cinei^gy  Services,  Inc. 

(Docket  No.  ER97-675-000I 

Take  notice  that  on  December  3, 1996, 
Qnergy  Services,  Inc.  (Qnergy), 
tendered  for  filing  on  behalf  of  its 
operating  com(>anies.  The  Cinciiinati 
Gas  &  Electric  Company  (CG&E)  and  PSI 
Energy.  Inc.  (PSI).  an  Interchange 
Agreement,  dated  October  1, 1996 
between  Qnergy,  CG&E,  PSI  and  Coral 
Power,  LL.C.  (Coral). 

The  Interchange  Agreement  provides 
for  the  following  service  between 
Cinergy  and  Coral. 

1.  Exhibit  A — Confirmation  Letter 

2.  Exhibit  B— Power  Sales  by  Coral 

3.  Exhibit  C— Power  Sales  by  Cinergy 
Cinergy  and  Coral  have  requested  an 

effective  date  of  December  1, 1996. 
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Copies  of  the  filing  were  served  on 
Coral  Power.  L.L.C.,  Texas  Public  Utility 
Commission,  the  Kentucky  Public 
Service  Commission,  the  Public  Utilities 
Commission  of  Ohio  and  the  Indiana 
Utility  Regulatory  Commission. 

Comment  date:  December  30,  1996,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

14.  Cambridge  Electric  Light  Cmnpany 

[Docket  No.  BS97-15-000} 

Take  notice  that  on  December  9. 1996. 
Cambridge  Electric  Light  Company  filed 
an  application,  imder  §  204  of  the 
Federal  Power  Act,  seeking 
auth(mzati<m  to  issue  short-term  notes, 
from  time  to  time,  in  an  aggregate 
principal  amoimt  of  not  more  than  $20 
milhon  outstanding  at  any  one  time, 
diiring  two-year  period  commencing  on 
the  effective  date  of  the  authorization 
with  a  final  maturity  date  of  not  more 
than  one  year  from  the  date  of  issuance. 

Comment  date:  January  8,  1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

15.  Conunonwealth  Electric  Company 

(Docket  No.  BS97-16-00OI 

Take  notice  that  on  December  9, 1996. 
Commonwealth  Electric  Company  filed 
an  application,  under  §  204  of  the 
Federal  Power  Act,  seeking 
authorization  to  issue  short-term  notes, 
from  time  to  time,  in  an  aggregate 
principal  amount  of  not  more  than  $60 
miUion  outstanding  at  any  one  time, 
during  two-year  period  commencing  on 
the  effective  date  of  tha  authorization 
with  a  final  maturity  date  of  not  more 
than  one  year  from  the  date  of  issuance. 

Comment  date:  January  8, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

16.  Pacific  Northwest  Generating 
Cooperative 

(Docket  No.  ES97-17-O0OJ 

Take  notice  that  on  December  10. 
1996.  Pacific  Northwest  Generating 
Cooperative  (PNGC)  fiJed  an 
application,  under  §  204  of  the  Federal 
Power  Act,  seeking  authorization  to 
enter  into  a  12-month  revolving  line  of 
credit  agreement  with  the  National 
Rural  Utilities  Cooperative  Finance 
Corporation  (CFC)  under  which  PNGC 
would  borrow  funds  under  a  revolving 
faciUty  in  the  maximum  aggregate 
principal  amount  of  $5  million. 

Comment  date:  January  2,  1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

Standard  Paragraph 

E.  Any  person  desiring  to  be  heard  or 
to  protest  said  filing  should  file  a 


motion  to  intervene  or  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  N.E.,  Washington,  D.C 
20426,  in  accordance  with  Rules  211     ... 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  18  CFR  385.214).  All  such  motions 
or  protests  should  be  filed  on  or  before 
the  comment  date.  Protests  will  be  \ 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspectioo, 

Lois  D.  CasiMll.  n.^..- 

Secretary. 

(PR  Doc.  96-32498  Piled  12-20-96;  8:45  am) 
MLUNQ  COM  tm-t-* 


Sunshine  Act  Meeting 

AOeiCY  HOUNNG  MEETiNO:  Federal      ' 
Energy  Regulatory  Commission. 
FEDERAL  REGISTER  CITATION  OF  PREVIOUS 
ANNOUNCBNa<T:  December  16, 1996. 61 
FR  66033. 

PREVtOiiSLY  ANNOUNCED  TIME  AND  DATE  OF 
MEETINQ:  December  18, 1996,  10:00  a.m. 
CHANGE  IN  THE  MEETING:  The  following 
Project  numbers  and  company  have 
been  added  to  the  Agenda  scheduled  for 
the  December  18,  1996  meeting. 

Item  No.,  Docket  No.  and  Company 

CAH-3 

P-7115-013,  019,  022, 023  and  026, 
Municipal  Electric  Authority  of  Georgia 

Lois  D.  CasheU. 

Secretary. 

(FR  Doc.  96-32636  Piled  12-20-96;  8:45  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY  .^. 

■-•    ••  •'  , 

(FRL-8609-^ 

Effluent  Guidelines  Task  Force  Open 
Meeting 

AQEHCy.  Environmental  Protection 
Agency  (EPA).  >.         .  ,       >,: 

ACTION:  Notice  of  meeting. 

SUMMARY:  The  Effluent  Guidelines  Task 
Force,  an  EPA  advisory  committee,  will 
hold  a  meeting  to  discuss  the  Agency's 
Effluent  Guidelines  Program.  The 
meeting  is  open  to  the  public^ 
DATES:  The  meeting  will  be  held  on 
Tuesday,  January  28. 1997  from  9:00 
a.m,.  to  5:00  p.m..  and  Wednesday, 


January  29, 1997  from  9KX)  a.m.  to  3:00 
p.m. 

ADDRESSES:  The  meeting  will  take  place 
at  the  Madison  Hotel,  15th  &  M  Streets, 
NW,  Washington,  DC. 
FOR  FliRTHER  INFORMATION  CONTACT: 
Beverly  Randolph.  Office  of  Water 
(4303),  401  M  Street,  SW,  Washington. 
DC  20460;  telephone  (202)  260-5373; 
fax (202) 260-7185. 

SUPPLByefTARY  MFORMATION:  Purauant' 
to  the  Federal  Advisory  Comnuttee  Act 
(Pub.  L.  92-463),  the  Environmental 
Protection  Agency  gives  notice  of  a 
meeting  of  the  Effluent  GuideUnes  Task 
Force  (EGTF).  The  EGTF  is  a 
subcommittee  of  the  National  Advisory 
Council  for  Environmental  Policy  and 
Technology  (NACEPT).  the  external       :. 
policy  advisory  board  to  the 
Administrator  of  EPA. 

The  EGTF  was  established  in  July  of 
1992  to  advise  EPA  on  the  Effluent 
GuideUnes  Program,  which  develops 
regulations  for  dischargers  of  industrial 
wastewater  pursuant  to  Title  III  of  the 
Clean  Water  Act  (33  U.S.C.  1251  et  seq.). 
The  Task  Force  consists  of  members 
appointed  by  EPA  fit)m  industry,  citizen 
groups,  stafe  and  local  government,  the 
academic  and  scientific  communities, 
and  EPA  regional  offices.  The  Task 
Force  was  created  to  offer  advice  to  the 
Administrator  on  the  long-term  strategy 
for  the  effluent  guidelines  program,  and 
particularly  to  provide 
recommendations  on  a  process  for 
expediting  the  promulgation  of  effluent 
guidelines.  The  Task  Force  generally 
does  not  discuss  specific  effluent 
guideline  regulations  currently  under 
development, 

The  meeting  is  open  to  the  public, 
and  limited  seating  for  the  public  is 
available  on  a  first-come,  first-served 
basis.  The  public  may  submit  written 
comments  to  the  Task  Force  regarding 
improvements  to  the  Effluent 
Guidelines  program.  Comments  should 
be  sent  to  Beverly  Randolph  at  the 
above  address.  Comments  submitted  by 
January  24, 1997,  will  be  considered  by 
the  Task  Force  at  or  subsequent  to  the 
meeting. 

Dated:  December  13, 1996. 
Beverly  Randolph. 
Designated  Federal  Official. 
(FR  Doc.  96-32525  Piled  12-20-96;  8:45  ami 
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Rhone-Poulenc  Ag  Company; 
Pesticide  Tolerance  Petition  HIing 

AQBICY:  Environmental  Protection 
Agency  (EPA). 
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action:  Notice  of  filing. 


SUMMARY:  Hiis  notice  is  a  summary  of 
a  pesticide  petition  proposing  the 
establishment  of  a  regulation  for  ..  " 
residues  of  cyclanilide  in  or  on      *.'.  - 
cottonseed,  cotton  gin  byproducts,  milk, 
fat,  meat,  meat  by-products,  and  kidney 
of  cattle,  goats,  horses,  hogs  and  sheep. 
The  summary  was  prepared  by  the 
petitioner,  Rhone-Poulenc  Ag  Company. 

DATES:  Comments,  identified  by  the 
docket  number  [PF-6831,  must  be 
received  on  or  before,  January  22, 1997. 

ADDRESSES:  By  mail,  submit  written 
comments  to  Public  Response  and 
Program  Resources  Branch,  Field 
Operations  Division  (7506C),  Office  of 
Pesticide  Programs,  Environmental 
Protection  Agency,  401  M  St.  SW., 
Washington,  DC  20460.  In  person,  bring 
comments  to  Rm.  1132,  CM  #2. 1921 
Jefferson  Davis  Highway,  Arlington,  VA 
22202. 

Comments  and  data  may  also  be 
submitted  electronically  be  sending 
electronic  mail  (e-mail)  to:  opp- 
docketdepamail.epa.gov.  Electronic 
comments  must  be  submitted  as  an 
ASCn  file  avoiding  the  use  of  special 
diaracters  and  any  form  of  encryption. 
Comments  and  data  will  also  be 
accepted  on  disks  in  WordPerfect  in  5.1 
file  format  or  ASCII  file  format.  All 
comments  and  data  in  electronic  form 
must  be  identified  by  docket  number 
IPF-683|.  Electronic  comments  on  this 
notice  may  be  filed  online  at  many 
Federal  Depository  Libraries.  Additional 
information  on  electronic  submissions 
can  be  found  below  this  document. 

Information  submitted  as  a  comments 
concerning  this  document  may  be 
claimed  confidential  by  marking  any 
part  or  all  of  that  information  as 
"Confidential  Business  Information" 
(CBI).  CBI  should  not  be  submitted 
through  e-mail.  Information  marked  as 
CBI  will  not  be  disclosed  except  in 
accordance  with  procedures  set  forth  in 
40  CFR  part  2.  A  copy  of  the  comment 
that  does  not  contain  CBI  must  be 
submitted  for  inclusion  in  the  public 
record.  Information  not  marked 
confidential  may  be  disclosed  publicly 
by  EPA  without  prior  notice.  All  written 
comments  will  be  available  for  public 
inspection  in  Rm.  1132  at  the  address 
given  above,  fit)m  8:30  a.m.  to  4  p.m., 
Monday  through  Friday,  excluding  legal 
holidays. 

FOR  FURTHER  INFORMATKM  CONTACT: 
Philip  V.  Errico,  Acting  Product 
Manager  (PM  22),  Rm.,  229,  CM  «2, 
1921  Jefferson  Davis  Highway, 
Arlington,  VA.,  703-305-5540,  e-mail: 
errico.philip@epamail.epa.gov. 


SUPPLEMBITARy  INFORMATION:  EPA  has 
received  a  pesticide  petition  (PP) 
6F4643  from  Rhone-Poulenc  AG 
Company,  P.O.  Box  12014,  Research 
Triangle  Park,  NC  27709  proposing 
pursuant  to  section  408(d)  of  the  Federal 
Food,  Drug  and  Cosmetic  Act,  21  U.S.C. 
section  346a(d),  to  amend  40  CFR  part 
180  by  establishing  a  tolerance  for 
residues  of  the  plant  growth  regulator, 
cyclfuiilide  (l-(2,4- 
dJchlorophenylaminocarbonyl)- 
cyclopropane  carboxylic  acid) 
determined  as  2,4-dichloroaniline 
(calculated  as  cyclanilide)  in  or  on  the 
raw  agricultural  commodities 
cottonseed  at  0.6  parts  per  million 
(ppm);  cotton  gin  byproducts  at  25  ppm; 
milk  at  0.04  ppm;  fat  of  cattle,  goats, 
horses,  hogs  and  sheep  at  0.10  ppm; 
meat  of  cattle,  goats,  horses,  hogs  and 
sheep  at  0.02  ppm;  meat  by-products 
(except  kidney)  of  cattle,  goats,  horses, 
hogs  and  sheep  at  0.2  ppm;  and  kidney 
of  cattle,  goats,  horses,  hogs  and  sheep 
at  2.0  ppm.  The  proposed  analytical 
method  is  gas  chromatography. 

Pursuant  to  the  section  408(d)(2KA)(i) 
of  the  FFDCA,  as  amended,  Rhone- 
Poulenc  AG  Company  has  submitted  the 
following  summary  of  information,  data 
and^  arguments  in  support  of  their 
pesticide  petition.  This  summary  was 
prepared  by  Rhone-Poulenc  AG 
Company  and  EPA  has  not  fully 
evaluated  the  merits  of  the  petition.  EPA 
edited  the  summary  to  clarify  that  the 
conclusions  and  arguments  were  the 
petitioner's  and  not  necessarily  EPA's 
and  to  remove  certain  extraneous 
material. 

I.  Petition  Summary 

A.  Toxicology  Profile 

1.  Acute  toxicity.  The  acute  oral 
toxicity  study  resulted  in  a  LDso  of  315 
mg/kg  for  males  and  208  mg/kg  for 
felnales.  The  acute  dermal  toxicity  in 
rabbits  resulted  in  an  LDso  in  either  sex 
of  greater  than  2000  mg/kg.  The  acute 
inhalation  study  in  rats  resulted  in  a 
LCso  greater  than  2.6  mg/1.  Cyclanilide 
was  not  irritating  to  the  skin  of  rabbits 
in  the  primary  dermal  irritation  study. 
In  the  primary  eye  irritation  study  in 
rabbits,  cyclanilide  caused  severe 
irritation  that  cleared  in  14  days.  The 
dermal  sensitization  study  in  guinea 
pigs  indicated  that  cyclanilide  is  not  a 
sensitizer.  Based  on  the  results  of  the 
eye  irritation  study  only,  cyclanilide 
technical  is  placed  in  toxicity  Category 
L 

2.  Mutagenicity.  The  compound  was 
found  to  hia  devoid  of  mutagenic  activity 
in  the  Ames  assay  and  also  in  the 
HGPRT  assay  using  Chinese  hamster 
ovary  cells.  Positive  findings 


(ciastogenicity)  were  seen  ki  the  in  vitro 
chromosomal  aberrations  study  with 
Chinese  hamster  ovary  cells  at  doses 
that  caused  significant  cytotoxioty. 
However,  no  evidence  of  clastogenic 
activity  was  observed  in  an  in  vivo 
mouse  micronucleus  test  at  doses  that 
produced  significant  toxicity.  A  second 
group  of  mutagenicity  studies  was 
performed  on  a  cyclanilide  technical 
product  that  was  produced  by  a 
different  manufacturing  process.  Results 
of  these  tests  were  generally  equivalent 
to  the  above  studies.  The  weight-of- 
evidence  from  the  two  mutagenicity 
study  batteries  suggest  that  this  material 
is  non-genotoxic. 

3.  Rat  metabolism.  The  rat 
metabolism  study  consisted  of  a  single 
oral  low  dose  group  at  5  mg/kg.  a  single 
oral  high  dose  group  at  50  mg/kg  and  a 
repeat  oral  low  dose  group  at  5  mg/kg/ 
day  for  14  days.  The  results  indicated 
that  males  and  females  did  not  differ  in 
absorption  folloMdng  both  single  oral 
and  repeated  oral  dosing.  A  difference 
was  observed  betwemi  the  single  oral 
high  dose  group  and  the  single  oral  low 
dose  group  in  that  the  percentage  of  the 
absorbed  dose  was  lower  for  the  high 
group.  The  distribution  of  cyclanilide  7 
days  after  single  oral  high  dosing  was 
limited  since  only  the  skin  and  fiir, 
kidney,  liver  and  the  plasma  exhibited 
any  significant  amounts  of  radioactivity. 
The  distribution  of  cyclanilide  7  days 
after  single  oral  low  dosing  and  repeated 
dosing  was  even  more  limited. 
Cyclanilide  was  eliminated  rapidly  with 
the  majority  of  the  dose  being  excreted 
in  the  first  48  hours  after  dosing  for  the 
single  ora:l  high  dose  group  and  in  the 
first  24  hours  after  dosing  for  the  single 
low  dose  and  repeated  dose  groups.  The 
percentage  of  radioactivity  eliminated 
via  the  urine  was  greater  than  that 
eliminated  in  the  inces  for  the  single 
low  dose  and  repeated  dose  groups, 
while  the  converse  was  observed  for  the 
single  high  dose  group.  The  major 
radioactive  component  in  the  urine  and 
feces  was  identified  as  the  parent 
material.  However,  up  to  31  radioactive 
components  were  observed  in  the  urine 
and  up  to  37  components  were  observed 
in  the  feces.  The  second  most  abundant 
radioactive  component  in  the  urine 
samples  was  identified  as  the  methyl 
ester  of  cyclanilide.  The  remaining 
metabolites  were  conjugates  of 
cyclanihde. 

4.  Chronic  effects,    a.  Cyclanilide  was 
admixed  in  the  diet  to  60  Sprague- 
Dawley  rats/sex/group  at  doses  of  0,  50. 
150, 450,  and  1000  ppm.  For  each  dose, 
10  rats/sex/group  were  designated  to  be 
sacrificed  at  one  year.  Nine  of  60  high 
dose  males  and  4  of  60  high  dose 
females  died  during  the  first  12  months 
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of  the  study  versus  4  of  60  control  males 
and  1  of  60  control  females.  By  study 
termination  at  24  months,  survival  in 
treated  males  and  females  was' 
comparable  to  controls.  The  study  was 
terminated  after  23  months  based  on 
survival  rates.  During  the  first  week  of 
the  study,  17  of  60  males  and  23  of  60 
females  in  the  high  dose  were  reported 
to  have  slightly  increased  muscle  tone 
whfch  was  detected  upon  handling. 
Body  weights  were  statistically 
significantly  lower  for  males  treated 
with  450  and  tOOO  ppm  for  the  Rrst 
month  of  the  study.  Body  weights  for 
females  at  450  and  1000  ppm  were 
lower  than  controls  throughout  the  first 
12  month  period  and  were  9-14%  lower 
than  controls  at  week  53.  During  the 
second  year  .of  treatment,  mean  body 
weights  of  females  given  450  or  1000 
ppm  were  approximately  10-20%  lower 
than  controls.  An  initial,  transient 
decrease  in  food  consumption  was 
evident  in  animals  receiving  the  1000 
ppm  concentration  in  the  diet.  Clinical 
chemistry  studies  performed  at  6,  12, 
18,  and  23  months  revealed  possible 
hepatic  toxicity  which  consisted  of 
decreases  in  serum  cholesterol  and 
globulin  levels  if  females  treated  with 
450  and  1000  ppm  and  in  males  treated 
at  1000  ppm.  No  en^ect  of  cyclanilide 
administration  was  evident  from 
hematology  or  urinalysis  evaluations  at 
any  time  point.  Macroscopic  and 
microscopic  postmortem  evaluations  of 
animals  which  died  during  the  study  or 
were  sacrificed  after  12  or  23  months  of 
treatment  revealed  no  effect  at  any  dose 
level.  No  oncogenic  effect  was  evident. 
Based  on  the  decreased  body  weight 
gains  in  females  and  decreases  in  serum 
cholesterol  and  globulin  levels  at  450 
ppm,  the  No  Observed  Effect  Level 
(NOEL)  for  dietary  administration  is  150 
ppm  (7.5  mg/kg/day). 

b.    Cyclanilide  was  administered  to 
pure-bred  Beagle  dogs  (5  dogs/sex/ 
group)  via  dietary  admixture  at  dose 
levels  of  0,  40, 160,  and  640  ppm  for  52 
weeks.  These  doses  were  selected  using 
a  6-week  study  in  which  doses  of  800 
ppm  or  higher  resulted  in  inappetence, 
decreased  body  weight  gain  and 
elevated  SCOT  and  SGPT.  In  the  one- 
year  study,  body  weight  gains  for  high 
dose  male  and  female  dogs  were  lower 
than  controls  throughout  the  study.  The 
mean  body  weight  change  for  high  dose 
males  from  week  0  to  52  was  0.0  kg  as 
compared  to  a  2.6  kg  gain  for  the  control 
males.  The  mean  body  weight  change 
for  high  dose  females  from  week  0  to  52 
was  0.0  kg  versus  2.0  kg  gain  for  the 
female  controls.  There  were  no 
treatment-related  deaths  during  the 
study  and  clinical  signs  were 


unremarkable.  Mean  serum  alkaline 
phosphatase  values  for  the  high  dose 
males  were  elevated  at  months  3, 6  and 
12  and  were  slightly  elevated  at  month 
12  for  the  high  dose  females.  Elevations 
in  mean  serum  aspartate        '  '   >*^  ,., 
aminotransferase  and  alkaline 
phosphatase  values  for  high  dose  males, 
resulting  from  2  of  the  five  animals, 
were  also  seen  at  month  12.  No  effects 
of  cyclanilide  were  evident  in 
hematology,  urinalysis  or  organ  weight 
data.  Microscopic  findings  in  the  liver 
which  were  only  seenin  high  dose  dogs 
consisted  of  minimal  to  moderate 
hepatocellular  degeneration  and 
necrosis,  subacute/chronic 
inflammation,  post-necrotic  scarring, 
regenerative  hepatocellular 
hypertrophy,  hyperplasia  of  bile  ducts, 
vascular  hemorrhages,  and  brown 
pigment  in  hepatocellular  and 
reticulendothelial  cytoplasm.  In  the 
kidneys,  brown  pigment  in  the 
cytoplasm  of  the  epithelium  lining  the 
convoluted  tubules,  seen  in  almost  all 
dogs  on  test  was  most  severe  in  the  high 
dose  animals.  The  NOEL  for  this  study 
was  determined  to  be  160  ppm  (4  mg/ 

5.  Carcinogenicity    a.  Cyclanilide 
was  administered  for  two  years  admixed 
in  the  diet  to  60  Sprague-Dawley  rats/ 
sex/group  at  doses  of  0,  50,  150,  450, 
and  1000  ppm.  Macroscopic  and 
microscopic  postmortem  evaluations  of 
animals  which  died  during  the  study  or 
were  sacrificed  after  12  or  23  months  of 
treatment  revealed  no  effect  at  any  dose 
level.  No  oncogenic  effect  was  evident. 
Based  on  the  decreased  body  weight 
gains  in  females  and  decreases  in  serum 
cholesterol  and  globulin  levels  at  450 
ppm,  the  NOEL  for  dietary 
administration  is  150  ppm  (7.5  mg/kg/ 
day). 

D.    Cyclanilide  was  administered 
chronically  via  dietary  administration  to 
60  CD  1  mice/ sex/group  for  18  months 
at  dose  levels  of  0.  SO,  250,  and  1000 
ppm.  There  were  no  effects  of 
cyclanilide  on  survival,  and  survival 
rates  were  between  65  and  80%  overall. 
Body  weights  for  high  dose  males  and 
females  were  consistently  lower  than 
controls  throughout  the  study.  In  female 
mice,  statistically  significantly 
decreased  body  weight  gains  were  seen 
throughout  week  37  and  in  males,  body 
weight  gain  decreases  were  seen 
through  week  21.  At  study  termination, 
body  weight  differences  from  controls 
were  6%  for  males  and  2%  for  females. 
Physical  observations  throughout  the 
study  were  unremarkable.  No  toxic  or 
oncogenic  effects  were  evident  from 
hematology  data.  Mean  liver  weights 
and  liver/body  weight  ratios  for  high 
dose  males  and  fiemales  were  sUghtly 


hi^er  than  control  values  at  study- 
termination.  Macroscopic  and 
microscopic  postmortem  examinations 
revealed  no  toxic  or  oncogenic  effects  of 
cyclanilide  administration. 

6.  Teratology,    a.  In  rats,  cyclanilide 
was  administered  by  gavage  at  doses  of 
0,  3, 10,  or  30  mg/kg  for  gestation  days 
6-18.  Doses  were  selected  based  on  a 
range-finding  study.  In  the  full  study, 
maternal  toxicity  was  evident  at  the 
dosage  level  of  30  mg/kg  and  consisted 
of  significantly  reduced  body  weight 
gain  (25%  less  than  controls  for 
gestation  days  6-16)  and  decreased  food 
consumption  during  the  treatment 
period.  There  was  no  evidence  of 
maternal  toxicity  at  lower  doses.  The 
administration  of  cyclanifide  during  the 
critical  phase  of  organogenesis  did  not 
affect  intrauterine  survival,  fetal  sex 
ratio,  or  fetal  weight.  No  treatment- 
related  malformations  or  developmental 
variations  were  noted  in  the  study.  The 
NOEL  for  maternal  toxicity  was  10  mg/ 
kg/day  and  the  NOEL  for  developmental 
toxicity  was  30  mg/kg/day. 

b.    In  rabbits,  cyclanilide  was 
administered  by  gavage  at  doses  of  0,  3, 
10,  and  30  mg/kg  for  gestation  days  6- 
19.  Doses  were  selected  based  on  a 
range  finding  study.  In  the  full  study, 
there  were  20  animals  per  group. 
Maternal  toxicity  in  the  high  dose 
animals  was  characterized  by  decreased 
food  consumption,  decreased  body 
weight  gains  (90%  less  than  controls  for 
gestation  days  6-19),  wobbly  gait, 
apparent  hind  limb  paralysis,  decreased 
activity,  salivation,  emaciation  and 
decreased  defecation  at  30  mg/kg.  Mean 
body  weight  gains  during  gestation  days 
6-19  were  22  grams  for  the  30  mg/kg 
group  and  209  grams  for  the  controls. 
Two  females  administered  30  mg/kg  and 
one  female  in  the  control  group  aborted 
on  gestation  days  18,  20,  and  28, 
respectively.  At  30  mg/kg,  a  slight 
increase  in  embryo-lethality  in 
association  with  maternal  toxicity  was 
seen  due  to  two  animals  that  had  total 
litter  resorption.  However,  this  post- 
implantation  loss  was  well  within 
historical  control  ranges  for  the 
laboratory.  All  other  Cesarean  section 
parameters  evaluated,  including  the 
mean  number  of  corpora  lutea, 
implantation  sites,  viable  fetuses,  early 
and  late  resorptions,  fetal  sex  ratio, 
gravid  uterus  weight  and  fetal  body 
weights  were  generally  comparable 
between  the  control  and  treatment 
groups.  No  treatment-related 
malformations  or  developmental 
variations  were  noted  in  the  study.  The 
NOEL  for  maternal  toxicity  was  10  mg/ 
kg/day  and  the  NOEL  for  developmental 
toxicity  was  30  mg/kg/day. 
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7.  Reproductive  effects.    Cyclanilide 
was  administered  to  Sprague-Dawley 
rats  in  the  feed  at  0,  30,  300,  and  1000 
ppm  to  examine  reproductive 
performance.  The  pre-mating  period 
was  10  weeks.  Animals  were  randomly 
mated  %vithin  treatment  groups  for  a 
three  week  mating  period  to  produce  the 
Fl  ofbpring.  The  Fl  litters  were  culled 
to  8  pups  on  postnatal  day  4  and 
weaned  on  postnatal  day  21.  At 
weaning,  10  weanlings/sex/group  were 
necropsied,  and  SO/sex/group  were 
selected  as  Fl  parents  to  produce  the  F2 
generation.  The  FO  females  were 
necropsied  with  histopathology  of 
reproductive  and  selected  organs  for 
high  dose  and  control  anunals.  After  an 
11  week  pre-breed  period  the  Fl  rats 
were  mated  for  3  weeks  to  produce  the 
F2  generation.  At  weaning  of  the  F2 
litters,  10  weanlings/sex/group  were 
necropsied.  After  weaning  of  the  F2 
litters,  parental  Fl  animals  were 
necropsied  for  histopathology  of 
reproductive  and  selected  organs.  Adult 
toxicity  was  observed  in  both 
generations  in  both  sexes  at  300  and 
1000  ppm  with  respect  to  body  weight 
and  food  consumption.  Transient 
isolated  cases  of  decreased  food 
consumption  were  seen  also  at  30  ppm. 
One  male  and  one  female  in  the  Fl  post- 
weaning  group  died  at  1000  ppm.  The 
mortality  of  the  Fl  animals  was 
considered  a  consequence  of  their  small 
size  due  to  reduced  body  weights  at 
1000  ppm  during  the  lactation  period, 
and  therefore,  treatment  related.  No 
treatment-related  clinical  signs  were 
seen  in  FO,  Fl  or  F2  animals.  Slight 
mineralization  was  seen  in  the  kidneys 
of  the  Fl  males  at  300  and  1000  ppm 
and  in  the  females  at  30,  300  and  1000 
ppm.  Administration  of  cyclanilide  had 
no  effact  on*reproductive  parameters 
including  fertility,  litter  size,  prenatal 
death,  stillbirth  or  sex  ratios.  There  was 
no  NOEL  for  adult  toxicity  in  this  study 
due  to  isolated  transient  eff^ects  on  adult 
food  consumption  and  renal 


histopathology  in  Fl  females  at  the  low 
dose.  The  adult  toxicity  Lowest- 
Observed  Effect  Level  (LCML)  for  Fl    - 
females  was  30  ppm  (1.5  mg/kg/day). 
The  adult  toxicity  NOEL  for  Fl  males 
was  30  ppm.  The  NOEL  for  reproductive 
toxicity  was  at  least  1000  ppm  and  the 
NOEL  for  postnatal  toxicity  (reduced 
pup  body  wei^ts)  was  30  ppm. 

8.  Neurotoxicity,    a.  In  acute 
neurobehavioral  and  motor  activity 
studies,  3  of  5  males  and  1  of  5  females 
administered  150  mg/kg  exhibited  a 
transient  increase  in  body  tone  and  a 
slight  overall  gait  incapacity  on  the  day 
of  dosing.  The  slight  gait  ejects  were 
characterized  by  a  knuckling  of  the 
forelimbs  and  exaggerated/slow 
abducted  movements.  In  motor  activity 
tests,  the  total  activity  counts  for  males 
and  females  in  the  150  mg/kg  group 
were  decreased  at  approximately  7 
hours  after  dosing  (peak  effect  time) 
when  compared  to  the  controls.  None  of 
these  signs  were  seen  at  day  7  cv  14  or 
at  any  time  for  animals  receiving  the 
next  lower  dose,  50  mg/kg.  In  addition, 
there  were  no  gross  or  histopathological 
findings  in  the  nervous  system  at  any 
dose  level.  The  NOEL  for 
neurobehavioral  effiacts  following  acute 
oral  exposure  is  50  mg/kg.  The 
temporary  nature  of  the  changes  seen 
and  the  absence  of  any  neuropathology 
findings  indicate  that  there  is  no 
persistent  neurotoxic  effect  of 
cyclanilide. 

b.    A  90-day  study  in  rats  was 
performed  to  examine  the  potential 
effects  of  cyclanilide  on  behavior  and 
neuromorphology.  The  doses  were  0,  50, 
450,  and  1200  ppm  in  the  diet  and  there 
were  12  animals/sex/group.  A 
functional  observation  battery  (FOB) 
and  motor  activity  test  were  performed 
prestudy  and  on  weeks  4, 8,  and  13.  At 
the  completion  of  the  study,  6  rats/sex/ 
.group  were  perfused  for 
neuropathological  evaluation.  Lower 
body  weights  were  seen  on  day  7  for  the 
males  at  1200  ppm.  For  females  treated 
at  1200  ppm,  significantly  lower  body 


weights  were  seen  on  days  21, 42;  52, 
and  70.  Qualitative  FOB  evaluatioiis 
revealed  no  effiects  of  cyclanilide. 
Significantly  lower  hind-limb  splay 
values  were  seen  for  females  in  the  high 
dose  group  at  week  13.  In  the  absence 
of  any  other  differences  in  behavioral 
measures  for  these  animals,  this  finding 
was  not  considered  to  be  of 
neurotoxicological  significance. 
Quantitative  evaluations  of  grip  strength 
and  body  temperature  were  unaffected. 
There  were  no  gross  or  histopathological 
findings  in  the  nervous  system 
considered  to  be  related  to  treatment. 
The  NOEL  for  neurotoxicity  is  1200 
ppm  (60  mg/kg/day). 

B.  Aggregate  Exposure 

Cyclanilide  is  intended  for  use  only 
on  cotton  and  as  a  result,  the  dietary 
exposure  will  be  very  low.  Based  on  the 
results  firom  these  studies,  the  nature 
and  magnitude  of  the  residues  in  cotton, 
meat  and  milk  are  considered  to  be 
adequately  understood.  Rhone-Poulenc 
sponsored  a  raw  agricultural  commodity 
(RAC)  study  at  ten  locations  in  1993  and 
at  twelve  trial  locations  (representing 
the  major  cotton  production  areas  of 
pidier  and  stripper  cotton  varieties)  in 
1994.  In  1993,  residues  of  cyclanilide  in 
treated  samples  ranged  from  0.06  to  0.44 
ppm.  In  1994,  cyclainlhde  residues 
ranged  from  0.06  to  0.55  ppm  in/on 
cotion  seed  and  from  1.41  to  22.9  ppm 
in/ on  gin  trash.  The  cow  feeding  study 
determined  the  magnitude  of 
cyclanilide  residues  in  the  meat  and 
milk  of  lactating  dairy  cattle  following 
a  28-day  oral  exposure  to  cyclanilide. 
When  cyclanilide  residues  plateaued, 
average  concentrations  in  the  milk  were 
approximately  0.013. 0.044.  and  0.19 
ppm  for  the  IX,  3X,  and  lOX  groups, 
respectively.  The  maximum  cyclanilide 
residues  found  in  milk,  kidney,  liver,  fat 
and  muscle  from  the  IX  group  were 
0.040, 1.4,  0.14,  0.021,  and  0.019  ppm 
respectively.  Rhone-Foulenc  proposes 
the  following  tolerances  for  cyclanilide:  ' 


Commodity 

Part  per  m«ion  (ppm) 

Cotton- 
Cottonseed ... ..... ....~    _..'., ...„._    „ 

0.6  ppm 

Gin  byproduct ^. .. _~..... 

Dairy  Cow 
Mik 

2Sppm 
0.04  Dpm 

Cattle,  goats,  horses,  hogs  and  sheep 
Pat                    „      .„ _   «    

0.10  ppm 

Meal 

Meat  byproducts 

Except  kidrtey — 

Wdney .„ - 

0X12  ppm 

0.20  ppm 
2.0  ppm 
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These  tolerances  are  based  on  the 
primary  metabolite  of  cyclanilide.  2.4- 
dichloroaniljne,  since  the  enforcement 
methods  for  cyclanilide  in  either  cotton 
or  processed  fractions  or  animal 
substrates  are  "common  moiety" 
methods,  which  hydrolyze  cyclanilide 
to  2,4-dichloroaniline  with  subsequent 
conversion  to  A^(2,4-dichlorophenyl)-2- 


chloropropylamide. 
Two  metnods  I 


I  have  been  developed 
for  establishing  and  enforcing  tolerances 
for  cyclanilide  residues  in  cotton  (RAC 
and  Processed  Fractions)  and  animal 
substrates.  In  both  the  plant  and  animal 
methods,  cyclanilide  residues  are 
hydrolyzed  with  hot  aqueous  base  to 
2.4-dichloroaniline,  which  is  distilled 
from  the  reaction  mixture,  partitioned 
Into  dichlororaethane,  and  ultimately, 
reacted  with  2-chloropropionyl  chloride 
to  yield  AH2,4-dichlorophenyl)-2- 
chloropropylamide.  After  cleanup  on  a 
Florisil  column,  residues  are  quantified 
as  N-(2,4-dichlorophenyl)-2- 
chloropropylamide  using  gas 
chromatography  equipped  with  a 
Supelco  wide-bore  Sup-Herb  open 
tubular  column  and  electron  capture 
detection. 

In  a  cotton  processing  study,  raw 
agricultural  and  processed  commodity 
samples  were  analyzed  for  cyclanilide 
residues.  Total  cyclanilide  residue 
levels  in  cotton  raw  agricultural  and 
processed  commodity  samples  ranged 
from  0.85  -  0.91  ppm  in  cottonseed  and 
0.06  -  0.13  ppm  in  cottonseed  hulls. 
There  were  no  residues  above  the  level 
of  quantification  (LOQ)  in  any  of  the 
other  processed  commodities  (meal, 
crude  oil,  reBned  oils  and  soapstocks). 

The  Food  Quality  Protection  Act  of 
1996  lists  three  other  potential  sources 
of  exposure  to  the  general  population 
that  must  be  addressed.  These  are 
pesticides  in  drinking  water,  exposure 
from  non-occupational  sources,  and  the 
potential  cumulative  effect  of  pesticides 
with  similar  toxicological  modes  of 
action.  Based  on  the  available  studies 
and  the  use  pattern,  Rhone-Poulenc 
does  not  anticipate  residues  of 
cyclanilide  in  drinking  water.  There  is 
no  established  Maximum  Concentration 
Level  or  Health  Advisory  Levei  for 
cyclanilide  under  the  Safe  Drinking 
Water  Act. 

The  potential  for  non-occupational 
exposure  to  the  general  public  is  also 
insigniHcant.  There  are  no  residential 
lawn  or  garden  uses  anticipated  for 
cyclanilide  products  where  the  general 
population  may  be  exposed  via 
inhalation  or  dermal  routes.  Rhone- 
Poulenc  concludes  that  consideration  of 
a  common  mechanism  of  toxicity  is  not 
appropriate  at  this  time  since  there  is  no 
significant  toxicity  observed  for 


cyclanilide  even  at  high  doses, 
cyclanilide  is  the  only  known  pesticide 
member  of  its  class  of  chemistry,  and 
that  there  is  no  reliable  data  to  indicate 
that  the  efliacts  noted  would  be 
cumulative  with  those  of  any  other  class 
of  compounds.  Based  on  these  points, 
Rhone-Poulenc  has  considered  only  the 
potential  risks  of  cyclanilide  in  its 
exposure  assessment. 

C.  Safety  Detennination  '  ' 

The  NOEL'S  for  cyclanilide  are  7.5 
mg/kg/day  for  the  chronic  rat  study,  35 
mg/kg/day  for  the  mouse  oncogenicity 
study,  and  4  mg/kg/day  for  the  dog  1 
year  chronic  study.  In  the  rat  2 
generation  reproduction  study,  the 
LOEL  was  1.5  mg/kg/day  due  to  kidney 
exacts  (slight  mineralization)  that  was 
not  seen  in  other  rat  studies.  Using  the 
LOEL  of  1.5  mg/kg/day  and  a  safety 
factor  of  300,  the  Reference  Dose  (RfD) 
is  estimated  to  be  0.005  mg/kg/day.  The 
safety  factor  was  chosen  based  on  the 
minimal  severity  of  the  finding  which 
did  not  appear  to  affect  the  overall 
health  of  the  animal  and  would  not  be 
expected  to  significantly  affect  the 
function  of  the  orran. 

1.    DRES-U.S.  Population.  Infants, 
Children  (1-6  years  old)    a.  General 
U.S.  population.    A  chronic  dietary  risk 
assessment  was  conducted  using  two 
approaches:  (1)  an  absolute  worst  case 
scenario  using  the  proposed  tolerances, 
and  (2)  a  conservatively  realistic 
assessment  using  data  from  actual 
residue  studies  (anticipated  residues). 
These  assessments  incorporated  either 
tolerance  values  or  anticipated  residue 
concentrations  for  cyclanilide  in 
cottonseed  meal,  cottonseed  oil,  meat 
and  milk.  In  the  worst  case  scenario, 
exposure  to  cyclanilide  was  0.000311 
mg/kg/day  for  the  U.S.  population  (48 
states,  all  seasons).  This  exposure 
correlates  to  6.2%  of  the  calculated  RfD. 
The  highest  exposure  was  observed  in 
the  children  sub-population  (aged  1-6 
years),  followed  by  the  non-nursing 
infants  subgroup.  The  exposures  for 
these  two  groups  were  found  to  be 
0.000995  (19.9%  of  the  RfD)  and 
0.000597  mg/kg/day  (11.9%  of  the  RfD), 
respectively.  The  commodities  which 
were  found  to  be  significant 
contributors  to  exposure  were  dairy 
products.  The"  reasonably  conseh^ative 
analysis  yielded  exposure  values  of 
0.000022  mg/kg/day  for  the  U.S. 
population  (48  states,  all  seasons).  This 
correlates  to  0.4%  of  the  RfD.  The 
highest  exposure  was  observed  in  the 
children  sub-population  (aged  1-6 
years),  followed  by  the  non-nursing 
infants  subgroup.  The  exposures  for 
these  two  groups  were  found  to  be 
0.000072  (1.4%  of  the  RfD)  and 


0.000045  mg/kg/day  (6.9%  of  the  RfD), 
respectively.  Again,  the  commodities 
which  were  found  to  be  significant 
contributors  to  exposure  were  dairy 
products. 

b.    Infants  and  children.    In 
assessing  the  potential  for  additional 
sensitivity  of  infants  and  children  to 
residues  of  cyclanilide,  the  available 
developmental  toxicity  and 
reproductive  toxicity  studies  and  the 
potential  for  endocrine  modulation  by 
cyclanilide  were  considered. 
CJevelopmental  toxicity  studies  in  two 
species  indicate  that  cyclanilide  is  not 
a  teratogen.  The  2-generation 
reproduction  study  in  rats  demonstrated 
that  there  were  no  adverse  effects  on 
reproductive  performance,  fertility, 
fecundity,  pup  survival,  or  pup 
development.  Maternal  and 
developmental  NOELs  and  LOELs  were 
comparable,  indicating  no  increased 
susceptibility  of  developing  organisms. 
No  evidence  of  endocrine  effects  were 
noted  in  any  study.  It  is  therefore 
concluded  Oiat  cyclanilide  poses  no 
additional  risk  for  infants  and  children 
and  no  additional  uncertainty  factor  is 
warranted. 

Z.    Adequate  margin  of  safety  for 
infants  and  children.    FFDCA  section 
408  provides  that  an  additional  safety 
factor  for  infants  and  children  may  be 
applied  in  the  case  of  threshold  effects. 
Since,  as  discussed  in  the  previous 
section,  the  toxicology  studies  do  not 
indicate  that  young  animals  are  any 
more  susceptible  than  adult  animals  and 
the  fact  that  the  proposed  RfD 
calcufated  frtun  the  LOEL  fit)m  the  2 
generation  reproduction  study  already 
incorporates  an  additional  uncertainty 
factor,  Rhone-Poulenc  believes  that  an 
adequate  margin  of  safety  is  therefore 
provided  by  the  proposed  RfD. 
Additionally,  this  LOEL  is  also  5X  lower 
than  the  next  lowest  NOEL  (chronic  rat 
study,  NOEL  =  7.5  mg/kg/day)  in  the 
cyclanilide  toxicology  data  base. 

3.  Endocrine  effects.    Cyclanilide  has 
no  endocrine-modulation  characteristics 
as  demonstrated  by  the  lack  of 
endocrine  effects  in  developmental, 
reproductive,  subchronic,  and  chronic 
studies. 


D.  Other  Considerations 

There  is  an  extensive  residue  and 
toxicology  database  to  support  the 
registration  of  cyclanilide.  All  studies 
performed  satisfy  the  current 
appropriate  FIFRA  guidelines.  Included 
in  the  data  submitted  are  studies  which 
showed  the  nature  and  magnitude  of 
cyclanilide  in  cotton,  wheat,  ruminants 
and  hen.  The  metabolism  of  14*^- 
cyclanilide  in  cotton  was  investigated 
and  the  findings  indicated  that  14<^- 
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cyclanilide  undergoes  negligible  '•'^'  " 
metabolism  in  mature  cotton.  Following 
application  to  mature  cotton,  foliage 
contained  approximately  27  ppm 
cyclanilide  equivalents,  while  the 
concentration  in  the  lint  ranged  from  1.0 
to  4.0  ppm,  depending  on  whether  the 
boll  was  open  at  the  time  of  foliar 
application.  The  seed,  in  contrast,  did 
not  contain  any  detectable  residue. 
Greater  than  97%  of  the  extractable 
radioactive  residues  in  the  foliage  was 
identified  as  14^-cyclanilide.  The 
radioactive  residues  present  in  the  lint 
were  identified  solely  as  the  parent 
material,  14^-cyclanilide. 

14<=-cyclanihde  has  been  shown  to  be 
rapidly  absorbed  and  metabolized  to  a 
limited  extent  by  methylation  or 
conjugation  reactions  in  the  rat,  but  is 
apparently  unchanged  in  the  goat  and 
hen.  The  main  product  eliminated  in 
both  urine  and  feces  in  the  rat  and  goat 
and  in  the  excreta  of  the  chicken  was 
14<^-cyclanilide.  EUmination  was 
observed  to  be  rapid  in  all  three  species 
with  very  low  levels  of  radioactive 
residues  being  found  in  the  tissues  at 
the  time  of  sacrifice.  The  blood/plasma 
half-life  (tl/2)  was  approximately  90 
hours  in  the  rat.  No  significant  sex 
differences  were  observed  in  the 
behavior  of  cyclanilide  in  the  rat. 

There  are  no  Codex  tolerances  for 
cyclanilide.  There  are  no  minor  crop 
uses  for  cyclanilide. 

E.  Ck)nclusion 

Hie  request  of  a  tolerance  for 
cyclanilide  on  cotton  meets  the  criteria 
in  the  Food  Quality  Protection  Act  of 
1996  that  "there  is  reasonable  certainty 
that  no  harm  will  result  from  aggregate 
exposure  to  the  chemical  residue 
including  all  anticipated  dietary 
exposures  and  all  other  exposures  for 
which  there  is  reliable  information." 
The  toxicology  data  base  clearly 
indicates  that:  cyclaniUde  does  not  pose 
any  acute  dietary  risks;  cyclanilide  is 
not  genotoxic;  cyclanilide's  metabolism 
does  not  result  in  metabolites  that 
present  any  chronic  dietary  risk; 
cyclanilide  is  neither  an  oncogen, 
neurotoxicant,  developmental  or 
reproductive  toxicant. 

An  RfD  of  0.005  mg/kg/day  is 
proposed  based  on  the  LDEL  in  the  2 
generation  reproduction  study.  The 
percent  of  the  RfD  that  will  be  utilized 
by  aggregate  exposure  to  residues  is 
extremely  low  under  the  reasonably 
conservative  analysis  (0.4%  for  adults 
and  1.4%  for  children  under  6  years  of 
age).  No  additional  uncertainty  factor 
for  infants  and  children  is  warranted 
based  on  the  completeness  and 
reliability  of  the  database,  the 
demonstrated  lack  of  increased  risk  to 


developing  oiganisms,  and  the  lack  of 
endocrine-modulating  effects. 

n.  Adnuniitnitive  Matters 

Interested  persons  are  invited  to 
submit  comm«its  on  the  this  notice  of 
filing.  Ck>mment8  must  bear  a  notation 
indicating  the  document  control 
number,  [PF-6831.  All  written 
comments  filed  in  response  to  this 
petition  will  be  available  in  the  Public 
Response  and  Program  Resources 
Branch,- at  the  address  givmi  above  from 
8:30  a.m.  to  4  p.m.,  Monday  through 
Friday,  except  legal  holidays. 

A  record  has  been  established  for  this 
notice  under  docket  number  [PF-683] 
including  comments  and  data  submitted 
electronically  as  described  below).  A 
ptiblic  version  of  this  record,  including 
printed,  paper  versions  of  electronic 
comments,  which  does  not  include  any 
information  claimed  as  CBI,  is  available 
for  inspection  from  8:30  a.m.  to  4  p.m., 
Monddy  through  Friday,  excluding  legal 
holidays.  The  public  record  is  located  in 
Rm.  1132  of  the  Public  Response  and 
Program  resources  Branch,  Field 
Operations  Division  (7506C),  Office  of 
Pesticide  Pro-ams,  Enviroimiental 
Protection  Agency,  Crystal  Mall  #2, 
1921  Jefferson  Davis  highway, 
Arlington,  VA. 

Electronic  conunents  can  be  sent 
directly  to  EPA  at: 
opp=Dockettepamail.epa.gov 

Electronic  comments  mustbe 
submitted  as  ASCII  file  avoiding  the  use 
of  special  characters  and  any  form  of 
encryption. 

The  official  record  for  this 
rulemaking,  as  well  as  the  public 
version,  as  described  above  will  be  kept 
in  paper  iatm.  Accordingly,  EPA  will 
transfer  all  comments  received 
electronically  into  printed,  paper  lorm 
as  they  are  received  and  will  place  the 
paper  copies  in  the  official  rulemaking   , 
record  which  will  also  include  all 
comments  submitted  directly  in  writing. 
The  official  rulemaking  record  is  the 
paper  record  maintained  at  the  address 
in  "ADDRESSES"  at  the  beginning  of 
this  document. 

List  of  Subjects 

Environmental  Protection, 
Administrative  practice  and  procedure. 
Agricultural  commodities.  Pesticides 
and  pests.  Reporting  and  recordkeeping 
requirements. 


Dated:  December  12, 1996. 


Acting  Director,  Registration  Division,  Office 
of  Pesticide  Propams. 

(PR  Doc  90-32359  Filed  12-20-96;  8:45  ami 
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EQUAL  EMPLOYMENT  OPPORTUNnY 
COMMISSION 

Agency  Information  Collection 
AcHvlttee:  Proposed  Collection  and 
Change  in  Filing  Requiramenta 

AQENCY:  Equal  Employment 
Opportunity  Conunission. 
ACTKM:  Notice. 

SUMMARY:  In  accordance  with  the 
Paperwork  Reduction  Act  of  1995, 44 
U.S.C.  Chapter  35,  the  Commission 
announces  that  it  intends  to  submit  to 
the  Onice  of  Management  and  Budget 
(OMB)  a  request  to  extend  the  existing 
collection  of  information.  State  and 
Local  Government  Information  Report 
(EEO-4),  with  the  following  change  in 
reporting  requirements.  Government 
jurisdictions  with  fewer  than  1,000  fiill- 
time  employees  will  report  their 
employment  on  a  summary  report. 
Separate  functional  reports  will  be 
required  only  for  those  functions,  with 
100  or  more  full-time  employees. 
Employment  in  functions  with  fewer 
than  100  full-time  employees  will  be 
combined  in  one  report.  Previously  all 
jurisdictions  with  250  or  more 
employees  had  to  file  separate  reports 
for  all  functions  regardless  of 
employment  size.  The  reporting 
requirements  for  all  other  jurisdictions 
with  more  than  1,000  employees  remain 
unchanged.  This  proposed  change  will 
Mduce  the  number  of  forms  filed  by 
state  and  local  governments  by  50%. 
The  Commission  is  seeking  public 
comments  on  the  proposed  extension 
and  change  in  reporting  requiremoits. 
DATES:  Written  comments  on  this  notice 
must  be  submitted  on  or  before  February 
21, 1997. 

ABDRESSES:  Comments  should  be 
submitted  to  Frances  M.  Hart,  Executive 
Officer,  Executive  Secretariat,  Equal 
Employment  Opportunity  Commission, 
10th  Floor,  1801  L  Street,  N.W., 
Washington, DC.  20507.  As  a 
convenience  to  commentators,  the 
Executive  Secretariat  will  accept 
comments  transmitted  by  facsimile 
("FAX")  machine.  The  telephone 
number  of  the  FAX  receiver  is  (202) 
663-4114.  (This  is  not  a  toll  free 
number).  Only  comments  of  six  or  fewer 
pages  will  be  accepted  via  FAX 
transmittal.  This  limitation  is  necessary 
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to  assure  access  to  the  equipment. 
Receipt  of  FAX  transmittals  will  not  be 
acknowledged,  except  that  the  sender 
may  request  confirmation  of  receipt  by 
calling  the  Executive  Secretariat  Staff  at 
(202)  663-4078  (voice)  or  (202)  663- 
4077  (TDD).  (These  are  not  toll  free 
numbers).  Copies  of  comments 
submitted  by  the  pubUc  will  be 
available  for  review  at  the  Commission's 
library,  Room  6502, 1801  L  Street,  N.W., 
Washington,  D.C.  20507  between  the 
hours  of  9:30  a.m.  and  5:00  p.m. 
FOR  FURTHER  INFORMATION  CONTACT: 
Joachim  Neckere,  Director,  Program 
Research  and  Surveys  Division,  Equal 
Employment  Opportunity  Commission, 
1801  L  Street,  N.W.,  Washington,  D.C. 
20507,  at  (202)  663-4958  (voice)  or 
(202)  663-7063  (TDD).  A  copy  of  EEOC 
Form  164,  with  instructions,  may  be 
obtained  by  contacting  Mr.  Neckere. 

SUPPLEMENTARY  INFORMATION: 

Collection  Title:  State  and  Local 
Government  Information  Report  EEO-4. 

OMB  Control  Number:  3046-0008. 

Form  Number:  EEOC  Form  164. 

Frequency  of  Report:  Biennial. 
-  Type  of  Respondent:  State  and  local 
government  jurisdictions  with  100  or 
more  full-time  employees  and  a  rotating 
probabihty  sample  of  jurisdictions  with 
Crom  15  to  99  full-time  employees. 

Standard  Industrial  Classification 
fS/C;  Codes.  911-965. 

Description  of  Affected  Public:  State 
and  local  governments. 

Responses:  10,000. 

Reporting  Hours:  40,000. 

Federal  Cost:  $47,130. 

Number  of  forms:  1. 

Abstract:  Section  709(c)  of  Title  VU  of 
the  Civil  Rights  Act  of  1964,  as 
amended,  42  U.S.C.  §  2000e-8(c), 
requires  employers  to  make  and  keep 
records  relevant  to  a  determination  of     • 
whether  unlawful  employment  practices 
have  been  or  are  being  committed  and 
to  make  reports  therefrom  as  required  by 
the  Commission.  Pursuant  to  29  C.F.R. 
§  1602.32,  state  and  local  governments 
have  been  required  to  submit  EEO— 4 
reports  to  the  Commission  since  1973 
(biennially  in  odd-numbered  years  since 
1993).  Currently  all  state  and  local 
governments  with  250  or  more  full-time 
employees  submit  a  separate  report  for 
each  function,  up  to  a  maximum  of  15 
functions,  which  the  government 
performs.  All  other  governments  in  the 
EEO-4  survey  file  one  report,  covering 
all  functional  activities.  On  October  5, 
1995,  the  Commission  voted  to  require 
governments  with  from  250  to  999  full- 
time  employees  to  submit  a  separate 
EEO-4  report  only  for  those  functions 
with  100  or  more  full-time  employees 
and  one  summary  report  that  includes 


all  the  remaining  functions  with  fewer 
than  100  full-time  employees.  All  other 
state  and  local  governments  will 
continue  to  file  their  EEO-4  reports  as 
they  have  In  the  past.  This  change  does 
not  affect  subparts  I,  J,  and  K  of  29 
CF.R.  S 1602  which  pertain  to  the    • 
recordkeeping  and  reporting 
requirements  for  state  and  local 
governments  but  do  not  address  the 
issue  of  records  or  reprnts  by  functional 
activity. 

This  change  is  being  taken  in  the 
interest  of  streamlining  the  EEO-4 
survey  process  and  reducing  the  burden 
on  state  and  local  governments,  while 
maintaining  sufficient  data  to  meet  the 
program  needs  of  the  Commission  and 
other  agencies  that  use  these  data.  The 
change  will  become  effective  beginning 
with  the  1997  EEO-4  survey. 

EEO-4  data  are  used  by  the 
Commission  to  investigate  charges  of 
employment  discrimination  against 
state  and  local  governments  and  in 
Commission  systemic  program 
decisions.  The  data  are  shared  with 
several  Federal  government  agencies. 
Pursuant  to  Section  709(d)  of  Title  VII 
of  the  Civil  Rights  Act  of  1964,  as 
amended.  EEO-4  data  are  also  shared 
with  approximately  83  State  and  Local 
Fair  Employment  Practices  agencies. 
Aggregate  data  are  used  by  researchers 
and  the  general  public. 

Burden  Statement:  The  estimated 
burden  hours  will  be  reduced  to 
approximately  40,000  hours.  The 
estimated  number  of  respondents 
included  in  the  EEO-4  survey  will 
remain  at  about  5,000  state  and  local 
govenunents.  It  is  estimated  that  on  an 
annual  basis  the  total  number  of 
responses  in  this  data  collection  will  be 
10,000  responses.  This  change  will 
resolt  in  a  reduced  expense  and 
reporting  burden  for  state  and  local 
governments  as  required  under  the 
Paperwork  Reduction  Act  of  1995,  44 
U.S.C.  §  3502(i). 

The  reporting  burden  for  this 
collection  is  based  upon  an  average 
estimate  per  response  and  takes  into 
consideration  the  large  number  of  state 
and  local  governments  that  submit  their 
reports  on  diskettes  or  magnetic  tapes. 
Burden  hours  for  any  particular 
government  may  differ  from  this  average 
estimate  depending  on  the  accessibility 
of  information  and  the  degree  of 
automation.  The  burden  estimate 
includes  the  time  needed  for  reviewing 
instructions,  searching  existing  data 
sources,  gathering  and  maintaining  the 
data,  and  completing  and  reviewing  the 
collection  of  information.  Public 
comments  on  the  accuracy  of  the  burden 
estimates  as  well  as  suggestions  for 
further  reducing  the  burden  are 


welcome.  The  Commission  has 
encouraged  and  will  continue  to 
encourage  the  use  of  magnetic  media 
(diskettes,  computer  tapes,  etc.)  as  a 
means  of  submitting  information  on  the 
EEO-4  report. 

,     Pursuant  to  5  CF.R.  §  1320.8(d)(1). 
the  Commission  solicits  public 
comment  to  enable  it  to: 

(1)  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
Commission's  functions,  including 
whether  the  information  will  h^ve 
practical  utility: 

(2)  Evaluate  the  accuracy  of  the 
Commission's  estimate  of  the  burden  of 
the  proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used;. 

(3)  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected:  and 

(4)  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  the  use  of 
appropriate  automated,  electronic, 
mechanical,  or  other  technological 
collection  techniques  or  other  forms  of 
information  technology,  e.g.,  permitting 
electronic  submission  of  responses. 

Regulatory  Flexibility  Act:  The 
Commission  certifies  pursuant  to  5 
U.S.C.  §  605(b),  enacted  by  the 
Regulatory  Flexibility  Act,  Pub.  L.  No. 
96-354,  that  this  change  will  not  result 
in  significant  impact  on  small 
employers  or  other  entities  because  the 
change  involves  elimination  of  reporting 
requirements,  and  that  a  regulatory 
flexibility  analysis  therefore  is  not 
required. 

Dated:  December  18. 1996. 

For  the  Commission, 
Maria  Borrero, 
Executive  Director. 

[FR  Doc.  96-32478  Filed  12-20-96;  8:45  ami 
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Sunshine  Act  Meeting 

AGB4CY  HOLOINQ  THE  MEETINQ:  Equal 
Employment  Opportunity  Commission. 

DATE  AND  TIME:  Tuesday.  January  7, 
1997,  at  2:00  P.M.  (Eastern  Time). 

PLACE:  Conference  Room  on  the  Ninth 
Floor  of  the  EEOC  Office  Building,  1801 
"L"  Street.  N.W.,  Washington.  D.C. 
20507. 

STATUS:  The  meeting  will  be  closed  to 
the  public. 


Federal  Register  /  Vol.  61.  No.  247  /Monday,  December  23.  1996  /  Notices 67551 


MATTERS  TO  BE  CONSIOEREO:       .:>    v.    V 
Closed  SesBian 

Litigation:  General  Counsel  *' ' 
Recommendations  and  Report 

Note:  Any  matter  not  discussed  or 
concluded  may  be  carried  over  to  a  later 
meeting.  (In  addition  to  publishing  notices 
on  EEOC  Commission  meetings  in  the 
Federal  Register,  the  Commission  also 
provides  a  recorded  announcement  a  full 
week  in  advance  on  future  Conunission 
sessions.)  Please  telephone  (202)  663-7100 
(voice)  and  (202)  663-4074  (TTD)  at  any  time 
for  information  on  these  meetings. 

CONTACT  PERSON  FOR  MORE  INFORMATION: 
Frances  M.  Hart,  Executive  Officer,  on 
(202) 663-4070. 

This  Notice  issued,  December  19, 1996. 
Frances  M.  Hart, 

Executive  Officer  Executive  Secretariat. 

|FR  Doc.  96-32706  Filed  12-19-96;  2:52  pm) 

BILUNO  CODE  C7S(MM-M 


FEDERAL  COMMUNICATIONS 
COMMISSION 

Notice  of  Public  Infonnation 
Collections  Being  Reviewed  by  the 
Federal  Communications  Commission 

December  17, 1996. 

summary:  The  Federal  Communications 
Commission,  as  part  of  its  continuing 
effort  to  reduce  paperwork  burden 
invites  the  general  public  and  other 
Federal  agencies  to  take  this 
opportunity  to  comment  on  the 
following  information  collection,  as 
required  by  the  Paperwork  Reduction 
Act  of  1995,  Public  Law  104-13.  An 
agency  may  not  conduct  or  sponsor  a 
collection  of  information  unless  it 
displays  a  currently  valid  control 
number.  No  person  shall  be  subject  to 
any  penalty  for  failing  to  comply  with 
a  collection  of  infonnation  subject  to  the 
Paperwork  Reduction  Act  (PRA)  that 
does  not  display  a  valid  control  number. 
Comments  are  requested  concerning  (a) 
whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
Commission,  including  whether  the 
information  shall  have  practical  utility; 
(b)  the  accuracy  of  the  Commission's 
burden  estimate;  (c)  ways  to  enhance 
the  quality,  utility,  and  clarify  of  the 
information  collected;  and  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  the  respondents, 
including  the  use  of  automated 
collection  techniques  or  other  forms  of 
information  technology. 
DATES:  Persons  wishing  to  comment  on 
this  information  collection  should 
submit  comments  on  or  before  February 
21.1997. 


ADDRESSES:  Direct  all  comments,  to 
Dorothy  Conway,  Federal 
Communications  Commission,  Room 
234, 1919  M  St..  NW.,  Washington,  DC 
20554  or  via  internet  to 
dconwayQfbc.gov. 

FOR  FURTHER  INF0RMATK3N  CONTACT:  For 
additional  infonnation  or  copies  of  the 
information  collections  contact  Dorothy 
Conway  at  202-418-0217  or  via  internet 
at  dconway@fcc.gov. 

SUPPUEMENTARY  INFORMATION: 

OMB  Approval  No.:  None. 

Title:  Universal  Service  Worksheet. 

Fonn  Afo.;  FCC  457. 

Type  of  Review:  New  collection. 

Respondents:  Businesses  or  others  for 
profit,  including  small  businesses. 

Number  of  Respondents:  5,000. 

Estimate  Hour  Per  Response:  19.6 
hoiu^  (avg.). 

Total  Annual  Burden:  98,125. 

Estimated  Costs  To  Respondents: 
$3,«24,750. 

Needs  and  Uses:  Section  254(d)  of  the 
Communications  Act  of  1934,  as 
amended,  requires  all 
telecommunications  carriers  that 
provide  interstate  telecommunications 
services  to  make  equitable  and 
nondiscriminatory  contributions 
towards  the  preservation  and 
advancement  of  universal  service.  The 
Worksheet  requires  all  carriers  to  submit 
information  relating  to  their  gross 
interstate  and  intrastate  revenues 
derived  from  telecommunications 
services  and  their  payments  to  other 
telecommunications  carriers  for 
telecommunications  services  to  the 
administrator  of  the  support 
mechanism.  Carriers  may  be  required  to 
submit  the  gross  combined  interstate 
and  intrastate  information  or 
infonnation  related  to  their  gross 
interstate  telecommunications  revenues 
only,  and  their  payments  to  other 
carriers  for  combined  interstate  and 
intrastate  telecommunications  services 
and  for  interstate  telecommunications 
services  only.  The  information  will  be 
used  by  the  Commission  to  calculate 
carriers'  contributions  to  the  universal 
service  support  mechanism.  Without 
such  information  the  Commission  could 
not  determine  carrier  contributions  to 
the  support  mechanism,  and  therefore, 
could  not  fulfill  its  statutory 
responsibilities  in  accordance  with  the 
Communications  Act  of  1934,  as 
amended. 

Federal  Communications  Commission. 

Shirley  S.  Suggs,        •  ' 

Chief,  Publicatioas  Branch. 

[FR  Doc.  96-32484  Filed  12-20-96:  8:45  ami 
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Public  Infonnation  Collections 
Approved  l9y  Office  of  Managemeiijt 
and  Budget 

December  16, 1996. 

The  Federal  Communications 
Commission  (FCC)  has  received  Office 
of  Management  and  Budget  (C^ffi) 
approval  for  the  following  public 
information  collections  pursuant  to  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13.  An  agency  may  not 
conduct  or  sponsor  and  a  person  is  not 
required  to  respond  to  a  collection  of 
information  imless  it  displays  a 
currently  valid  control  number.  For 
further  information  contact  Shoko  B. 
Hair,  Federal  Communications 
Commission,  (202)  418-1379. 
OMB  Control  No.:  3060-0719. 

Expiration  Date:  12/31/99. 

Title:  Quarterly  Report  of  IntraLATA 
Caniers  Listing  Payphone  Automatic 
Number  Identifications  (ANIs). 

Form  No.:  W A. 

Estimated  Annual  Burden:  5600  total 
annual  hours;  3.5  hours  per  respondent 
(avg.);  400  respondents. 

Estimated  Annual  Reporting  and 
Recordkeeping  Cost  Burden:  $0. 

Description:  Pursuant  to  the  mandate 
in  Section  276(b)(1)(A)  to  "establish  a 
per  call  compensation  plan  to  ensure 
that  all  payphone  service  providers  are 
fairly  compensated  for  each  and  every 
completed  intrastate  and  interstate 
call",  47  U.S.C.  Section  276(b)(1)(A), 
intraLATA  carriers  are  required  to 
provide  to  interexchange  carriers 
("DCCs")  a  quarterly  report  listing 
payphone  automatic  payphone 
identifigations  ("ANIs").  Without 
provision  of  this  report,  resolution  of 
disputed  ANIs  would  be  rendered  very 
difficult.  IXCs  would  not  be  able  to 
discern  which  ANIs  pertain  to 
payphones  and  therefore  would  not  be 
able  to  ascertain  which  dial-around  calls 
were  originated  by  payphones  for 
compensation  purposes.  There  would  be 
no  way  to  guard  against  possible  fraud. 
Without  this  collection,  lengthy 
investigations  would  be  necessary  to 
verify  claims.  The  report  allows  DCCs  to 
determine  which  dial-around  calls  are 
made  fiom  payphones.  The  data,  which 
must  be  maintained  for  at  least  18 
months  after  the  close  of  a 
compensation  period,  will  facilitate 
verification  if  disputed  ANIs. 
OMB  Control  No.:  3060-0721. 

Expiration  Date:  12/31/99. 

Title:  One-Time  Report  of  Local 
Exchange  Companies  of  Cost 
Accounting  Studies. 

Form  No.:  W A. 

Estimated  Annual  Borden:  20,000 
total  annual  hours;  50  hours  per 
respondent  (avg.);  400  respondents. 
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Estimated  Annual  Reporting  and 
Recordkeeping  Cost  Burden:  $0. 

Description:  Pursuant  to  the  mandate 
in  Section  276(b)(1)(A)  to  "establish  a 
per  call  compensation  plan  to  ensure 
that  all  payphone  service  providers  are 
fairly  compensated  for  each  and  every 
completed  intrastate  and  interstate 
call".  47  U.S.C  Section  276(b)(1)(A). 
incumbent  LECs  are  required  to  oHbt 
individual  central  office  coin 
transmission  services  to  payphone 
service  providers  ("PSPs")  under  a 
nondiscriminatory,  pubHc  tarinisd 
offering  if  the  LECs  provide  those 
services  for  their  own  operations. 
Because  the  incumbent  LECs  may  have 
an  incentive  to  char^  their  competitors 
unreasonably  high  prices  for  these 
services,  the  Commission  requires  them 
to  submit  cost  support  for  their  central 
office  coin  services,  on  a  one-time  basis. 
The  report  would  contain  engineering 
studies,  time  and  wage  studies,  and 
other  cost  accounting  studies  to  identify 
the  direct  cost  of  central  office  coin 
services.  This  will  ensiire  that  the 
services  are  reasonably  priced  and  do 
not  include  subsidies. 
OMB  Control  No.  3060-0723. 

Expiration  Date:  12/31/99. 

TiUe:  Public  Disclosure  of  Network. 
Information  by  Bell  Operating 
Companies. 

Form  No.  :W A. 

Estimated  Annual  Burden:  350  total 
annual  houjs;  70  hours  per  respondent 
(a>^.);  7  respondents. 

Kstimatea  Annual  Reporting  and 
Recordkeeping  Cost  Burden:  SO. 

Description:  Pursuant  to  Section 
276(b)(1)(C)  provisions  that  prescribe  a 
set  of  nonstructural  safeguards  for  BOC 
payphone  services,  to  foster 
development  of  competition  in  the 
provision  of  local  telephone  service,  47 
U.S.C.  Section  276(b)(1)(C),  the  BCXIs 
are  required  to  publicly  disclose 
changes  in  their  networks  or  new 
network  services  at  two  different  points 
in  time.  First,  disclosure  would  occur  at 
the  "make/buy"point:  when  a  BOC 
decides  to  make  for  itself,  or  procure 
from  an  unafBliated  entity,  any  product 
whose  design  affects  or  relies  on  the 
network  interface.  Second,  a  BOC  would 
publicly  disclose  technical  information 
about  a  new  service  12  months  before  it 
is  introduced.  If  the  BOC  would 
introduce  the  service  within  12  months 
of  the  make/buy  point,  it  would  make  a 
public  disclosure  at  the  make/buy  point. 
In  no  event,  however,  would  the  public 
disclosure  occur  less  than  six  months 
before  the  introduction  of  the  service: 
Without  provision  of  these  reports,  the 
industry  would  be  unable  to  ascertain 
whether  the  BOCs  designing  new 
network  services  or  changing  network 


technical  specifications  are  to  the         '-' 
advantage  of  their  own  pmyphpnes,  or 
might  disadvantage  BOC  payphone 
competitors.  The  requirement  for  a 
minimum  6-month  period  of  pubKc 
disclosure  prior  to  the  introduction  of  a 
new  service  is  vital  to  ensure  that  BOCs 
do  not  design  new  netvtrork  services  or 
change  network  technical  specifications 
to  the  advantage  of  their  own 
payphones.  '*^'    .  •  -  * 

OMB  Contro7  Afo..  3060-^724.         ,  * 

Expiration  Date:  12/31/^. 

Title:  Annual  Report  of  Interexchange 
Carriers  Listing  the  Compensation 
Amount  Paid  to  Payphone  Providers 
and  the  Number  of  Payees.-.  ' 

Form  No..- N/A. 

Estimated  Annual  Burden:  550  total 
annual  burden  hours;  2  hours  per 
respondent  (avg.);  275  respondents. 

Estimated  Annual  Reporting  and 
Recordkeeping  Cost  Burden:  $0. 

Description:  Pursuant  to  the  mandate 
in  Section  276(b)(1)(A)  to  "establish  a 
per  call  compensation  plan  to  ensure 
that  all  payphone  service  providers  are 
fairly  compensated  for  each  and  every 
completed  intrastate  and  interstate 
call",  47  U.S.C.  Section(b)(l)(A).  IXCs, 
who  are  responsible  for  paying  per-call 
compensation  to  payphone  providers, 
are  required  to  provide  annual  reports  to 
the  Common  Carrier  Bureau  listing  the 
amount  of  compensation  paid  to 
payphone  providers  and  the  number  of 
payees.  Without  provision  of  this  report, 
the  Commission  would  be  unable  to 
ensure  that  all  the  IXCs  are  paying  their 
respective  compensation  obligations. 
OMB  Control  No.:  3060-0726.    . 

Expiration  Date:  12/31/99. 

Title:  Quarterly  Report  of 
Interexchange  Carriers  Listing  the 
Number  of  Dial-Around  Calls  for  Which 
Compensation  is  Being  Paid  to  : 

Payphone  Owners. 

Form  No.:  N/A. 

Estimated  Annual  Burden:  550  total 
annual  burden;  30  minutes  per 
respondent  (avg.);  1100  respondents. 

Estimated  Annual  Reporting  and 
Recordkeeping  Cost  Burden:  $0. 

Description:  Pursuant  to  the  mandate 
in  Section  276(b)(1)(A)  to  "establish  a 
per  call  compensation  plan  to  ensure 
that  all  payphone  service  providers  are 
fairly  compensated  for  each  and  every 
completed  intrastate  and  interstate 
call",  47  U.S.C.  Section  (b)(1)(A).  IXCs, 
who  are  responsible  for  paying  per-call 
compensation  to  payphone  providers 
are  required  to  provide  to  payphone 
providers  a  quarterly  report  listing  the 
dial-around  calls  made  from  each 
payphone  provider's  payphones. 
Without  provision  of  this  report, 
payphone  providers  would  be  unable  to 


ascertain  the  compensation  amount  to 

be  paid  by  the  IXCs. 

OA4B  Control  No.:  3060-0743. 

Expiration  Date:  12/31/99. 

Tiue;  Implementation  of  the  Pay 
Telephone  Reclassification  and 
Compensation  Provisions  of  the 
Telecommunications  Act  of  1996 — CC 
Docket  No.  96-128. 

Form  No.:  N/A. 

Estimated  Annual  Burden:  136.677 
total  annual  hours;  30  hours  per 
respondent  (avg.);  4542  respondents. 

Estimated  Annual  Reporting  and 
Recordkeeping  Cost  Burden:  $0. 

Description:  The  rules  adopted  in  QC 
Docket  No.  96-128:  (1)  establish  a  plan 
to  ensure  fair  competition  for  each  and 
every  completed  intrastate  and 
interstate  call  using  a  payphone;  (2) 
discontinue  intrastate  and  interstate 
carrier  access  charge  payphone  service 
elements  and  payments  and  intrastate 
and  interstate  payphone  subsidies  from 
basic  exchange  services;  (3)  prescribe 
nonstructural  safeguards  for  Bell 
Operating  Company  payphones;  (4) 
permit  the  BOCS  to  negotiate  with  the 
payphone  location  provider  about  a 
payphone's  presubscribed  interLATA 
carrier,  (5)  permit  all  payphone 
providers  to  negotiate  with  the  location 
provider  about  a  payphone's 
presubscribed  intraLATA  carrier;  and 
(6)  adopt  guidelines  for  use  by  the  states 
in  establishing  public  interest 
payphones  to  be  located  where  there 
would  otherwise  not  be  a  payphone.  All 
the  information  collection  requirements 
would  be  used  to  ensure  that 
interexchange  carriers,  payphone 
service  providers,  LECs,  the  states, 
comply  with  their  obligations  imder  the 
Telecommunications  Act  of  1996^ 
OMB  Control  No.:  3060-0756. 

Expiration  Date:  06/30/97. 

Title:  Procedural  Requirements  and 
Policies  for  Commission  Processing  of 
Bell  Operating  Company  Applications 
for  the  Provision  of  In-Region. 
InterLATA  Services  Under  Section  271 
of  the  Communications  Act. 

Form  No.:  N/A. 

Estimated  Annual  Burden:  16,600 
total  annual  burden;  291  hours  per 
respondent;  57  respondents. 

Estimated  Annual  Reporting  and 
Recordkeeping  Burden:  $0. 

Description:  The  Commission  issued  a 
Public  Notice  (FCC  96-469)  that 
establishes  various  procedural 
requirements  and  policies  relating  to  the 
Conunission's  processing  of  Bell 
Operating  Company  (BOC)  applications 
to  provide  in-region,  interLATA  services 
pursuant  to  Section  271  of  the- 
Communications  Act  of  1934,  47  U.S.C. 
Section  271.  Among  other  things,  BOCs 
must  file  applications  which  provide 
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information  on  which  the  applicant 

intends  to  rely  in  order  to  satisfy  the 

requirements  of  Section  271;  state 

regulatory  commission  will  file  written 

consultations  relating  to  the 

applications;  and  the  Department  of 

Justice  will  file  written  consultations 

relating  to  the  applications.  All  of  the 

requirements  would  be  used  to  ensure 

that  BOCs  have  complied  with  their 

obligations  under  the  Communications 

At  of  1934.  as  amended  before  being 

authorized  to  provide  in-region, 

interLATA  services  pursuant  to  Section 

271. 

Federal  Communications  Conunission. 

Shirley  S.  Suggs. 

Chief,  Publications  Branch. 

(PR  Doc.  96-32485  Filed  12-20-96;  8:45  am] 
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FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

[FEMA-1147-DR]  '-'/■'" 

Hawaii;  Major  Disaster  arid  Related 
Determinations 

AQBICY:  Federal  Emergency 
Management  Agency  (FEMA).  .^ 

action:  Notice.  .  ' 

SUMMARY:  This  is  a  notice  of  the 
Presidential  declaration  of  a  major 
disaster  for  the  State  of  Hawaii  (FEMA- 
1147-DR).  dated  November  26,  1996. 
and  related  determinations. 
EFFECTIVE  DATE:  November  26, 19^. 
FOR  FURTHER  INFORMATION  CONTACT: 
Magda  Ruiz,  Response  and  Recovery 
Directorate,  Federal  Emergency 
Management  Agency,  Washington,  DC 
20472,  (202)  646-3260. 
SUPPLEMENTARY  INFORMATION:  Notice  is 
hereby  given  that,  in  a  letter  dated 
November  26,  1996,  the  President 
declared  a  major  disaster  under  the 
authority  of  the  Robert  T.  Stafford 
Disaster  Relief  and  Emergency 
Assistance  Act  (42  U.S.C.  5121  et  seq.), 
as  follows: 

I  have  determined  that  the  damage  in 
certain  areas  of  the  State  of  Hawaii,  resulting 
from  prolonged  and  heavy  rains,  high  surf, 
flooding,  landslides,  mudslides,  and  severe 
storms  beginning  on  November  5, 1996,  and 
continuing,  is  of  sufficient  severity  and 
magnitude  to  warrant  a  major  disaster 
declaration  under  the  Robert  T.  Stafford 
Disaster  Relief  and  Emergency  Assistance  Act 
("the  Stafford  Act").  I,  therefore,  declare  that 
such  a  major  disaster  exists  in  the  State  of 
Hawaii. 

In  order  to  provide  Federal  assistance,  you  . 
are  hereby  authorized  to  allocate  from  funds 
available  for  these  purposes,  such  amounts  as 
you  find  necessary  for  Federal  disaster 
assistance  and  administrative  expenses. 


You  are  authorized  to  provide  Public 
Assistance  and  Hazard  Mitigation  in  the 
designated  areas.  Consistent  with  the 
requirement  that  Federal  assistance  be 
supplemental,  any  Federal  funds  provided 
under  the  Stafford  Act  for  Public  Assistance 
or  Hazard  Mitigation  will  l>e  limited  to  75 
percent  of  the  total  eligible  costs. 

The  time  period  prescribed  for  the 
implmnentation  of  section  310(a). 
Priority  to  Certain  Applications  for 
Public  Facility  and  Public  Housing 
Assistance,  42  U.S.C.  5153,  shall  be  for 
a  period  not  to  exceed  six  months  after 
the  date  of  this  declaration. 

Notice  is  hereby  given  that  pursuant 
to  the  authority  vested  in  the  Director  of 
the  Federal  Emergency  Management 
Agency  under  Executive  Order  12148, 1 
hereby  appoint  David  Grier  of  the 
Federal  Emergency  Management  Agency 
to  act  as  the  Federal  Coordinating 
Officer  for  this  declared  disaster. 

I  do  hereby  determine  the  following 
area  of  the  State  of  Hawaii  to  have  been 
affected  adversely  by  this  declared 
major  disaster: 

The  Island  of  Oahu  for  Public  Assistance 
and  Hazard  Mitigation. 
(Catalog  of  Federal  Domestic  Assistance  No. 
83.516,  Disaster  Assistance) 


James  L.  Witt. 

Director. 

|FR  Doc.  96-32505  Filed  12-20-96;  8:45  am) 

BIUMQ  CODE  •71»-02-P 


(FEMA-1148-DR] 

New  York;  Major  Disaster  and  Related 
Determinations 

agency:  Federal  Emergency 
Management  Agency  (FEMA). 
ACTION:  Notice. 

summary:  This  is  a  notice  of  the 
Presidential  declaration  of  a  major 
disaster  for  the  State  of  New  York 
(FEMA-1148-DR),  dated  December  9. 
1996.  and  related  determinations. 
EFFECTIVE  DATE:  December  9.  1996. 
FOR  FURTHER  INFORMATION  CONTACT: 
Magda  Ruiz,  Response  and  Recovery 
Directorate,  Federal  Emergency 
Management  Agency,  Washington,  DC 
20472,  (202)  646-3260. 
SUPPLBMENTARY  INFORMATION:  Notice  is 
hereby  given  that,  in  a  letter  dated 
December  9,  1996,  the  President 
declared  a  major  disaster  under  the 
authority  of  the  Robert  T.  Stafford 
DisasterRelief  and  Emergency 
Assistance  Act  (42  U.S.C.  5121  et  seq.), 
as  follows: 

I  have  determined  that  the  damage  in 
certain  areas  of  the  State  of  New  York, 
resulting  from  severe  thunderstorms,  high 
winds,  rain,  and  flooding  on  November  8-15, 


1996,  is  of  sufficient  severity  and  magnitude 
to  warrant  a  major  disaster  declaration  under 
the  Robert  T.  Stafford  Disaster  Relief  and 
Emergency  Assistance  Act  ("the  Stafford 
Act").  I,  therefore,  declare  that  such  a  major 
disaster  exists  in  the  State  of  New  York. 

In  order  to  provide  Federal  assistance,  you 
are  hereby  authorized  to  allocate  from  funds 
available  for  these  purposes,  such  amounts  as 
you  find  necessary  for  Federal  disaster 
assistance  and  administrative  expenses. 

You  are  authorized  to  provide  Individual 
Assistance,  Public  Assistance,  and  Hazard 
Mitigation  in  the  designated  areas.  Consistent 
with  the  requirement  that  Federal  assistance 
be  supplemental,  any  Federal  funds  provided 
under  the  Stafford  Act  for  Public  Assistance 
or  Hazard  Mitigation  will  be  limited  to  75 
percent  of  the  total  eligible  costs. 

The  time  period  prescribed  for  the 
implementation  of  section  310(a), 
Priority  to  Certain  Applications  for 
Public  Facility  and  Public  Housing 
Assistance.  42  U.S.C.  5153,  shall  be  for 
a  period  not  to  exceed  six  months  after 
the  date  of  this  declaration. 

Notice  is  hereby  given  that  piusuant 
to  the  authority  vested  in  the  Director  of 
the  Federal  Emergency  Management 
Agency  under  Executive  Order  12148, 1 
hereby  appoint  Barbara  T.  Russell  of  the 
Federal  Emergency  Management  Agency 
to  act  as  the  Federal  Coordinating 
Officer  for  this  declared  disaster. 

I  de  hereby  determine  the  following 
areas  of  the  State  of  New  York  to  have 
been  affected  adversely  by  this  declared 
major  disaster: 

Clinton.  Essex,  Fulton,  Montgomery, 
Schuyler,  and  Steuben  Counties  for    . 
Individual  Assistance. 

Chemung,  Clinton,  Delaware,  Essex, 
Fulton,  Lewis,  Montgomery,  Schoharie, 
Schuyler,  Tompkins,  and  Steuben  Counties 
for  Public  Assistance  and  Hazard  Mitigation. 
(Catalog  of  Federal  Domestic  Assistance  No. 
83.516,  Disaster  Assistance) 


James  L.  Witt, 

Director. 

IFR  Doc  96-32507  Filed  12-20-96;  8:45  ami 

BMJJNG  OOOE  (TIS-M-P 

[FBMIA-3123-EM1 

Rhode  Island;  Amendment  to  Notice  of 
an  EmergerKy  DeclarBtion 

AQB4CY:  Federal  Emergency      ' 

Management  Agency  (FEMA). 

ACTION:  Notice. 

SUMMARY:  This  notice  amends  the  notice 
of  an  emergency  for  the  State  of  Rhode 
Island  (FEMA-3123-EM),  dated 
November  19. 1996.  and  related 
determinations. 

EFFECTIVE  DATE:  December  5,  1996. 
FOR  FURTHER  INFORMATION  CONTACT: 
Magda  Ruiz,  Response  and  Recoveiy 
Directorate,  Federal  Emergency 


/  is?- 


67554  Fadetal  Ragfater  /  Vol.  61.  No.  247  /  Monday.  December  23.  1996  /  Notices 


Management  Agency.  Washington.  DC 
20472,  (202)  646-3260. 
8Uf>r-EHB«TARY  INFOfMMTION:  Notice  is 
hereby  given  that,  efiiBCtive  tliis  date  and 
pursuant  to  the  authority  vested  in  the 
Director  of  the  Federal  Emergency 
Management  Agency  imder  Executive 
Order  12148, 1  hereby  amend  the 
emergency  declaration  to  include  other 
assistance  as  authorized  under  Title  V  of 
the  Stafford  Act: 

Debris  clearance  and  emergency  protective 
measures  as  authorized  under  Title  V  of  the 
Stafibrd  Act  in  response  to  the  water  main 
break  in  Kent  and  Providence  Counties 
(already  designated  for  emergency  provision 
and/or  restoration  of  water  service). 
(Catalog  of  Federal  Domestic  Assistance  No. 
83.516,  Disaster  Assistance) 
Lacy  E.  Suiter, 

Executive  Assockrte  Director.  Reaponae  and 
Recovery  Directorate. 

(FR  Doc.  96-32506  Filed  12-20-96;  8:45  ami 
HXMO  oooc  sna-oa-^* 


FEDERAL  MARITIME  COMMISSION 
Notic*  of  Agreem6nt(s)  RIad 

The  Commission  hereby  gives  notice 
of  the  filing  of  the  following 
agreement(s)  under  the  Shipping  Aet  of 
1984. 

Interested  parties  can  review  or  obtain 
copies  of  agreements  at  the  Washington, 
DC  ofGces  of  the  Commission.  800 
North  Capitol  Street.  N.W..  Room  962. 
Interested  parties  may  submit  comments 
on  an  agreement  to  the  Secretary. 
Federal  Maritime  Commission, 
Washington.  DC  20573,  within  10  days 
of  the  date  this  notice  appears  in  the 
Federal  Re^ster. 

Agreement  No.:  202-002744-089. 

Title:  West  Coast  of  South  America 
Agreement. 

Parties: 

A.P.  MoUer-Maersk  Line 

Compania  Chilena  de  Navegacion 
Interoceania,  S.A. 

Compania  Sud  Americana  de 
Vapores,  S.A. 

Crowley  American  Transport.  Inc. 

Sea-Land.  Service,  Inc 

South  Pacific  Shipping  Company,  Ltd. 
d/b/a  Ecuadorian  Line 

Synopsis:  The  proposed  Agreement 
revises  Article  7(g)  to  file  provisions 
pertaining  to  the  participation  of  a 
member  who  has  submitted  its  notice  of 
resignation,  and  revises  Article  9(d) 
regarding  voting  pursuant  to  polls. 

Agreement  No.:  202-010776-101. 

Title  Asia  North  America  Rate 
Agreemeftt. 

Parties: 

American  President  Lines.  Ltd. 


Hapag-Lloyd  Aktiengesellscfaafl 

Kawasaki  Kisen  Kaisha,  Ltd.  - 

A.P.  Moller-Maersk  Line         - .  ' '... .'. 

Mitsui  O.S.K.  Lines,  Ltd.        r<  ■     , ;  '. 

Nedlloyd  Lijnen  B.V.  ^'  . 

Neptune  Orioit  Lines.  Ltd. 

Nippon  Yusen  Kaisha  Line 

Orient  Overseas  Container  Line.  Inc. 

P&O  Containers 

Sea-Land  Service.  Inc 

Synopsis:  The  proposed  Agreement 
addls  a  new  Article  14.4  of  the 
Agreement  to  provide  for  "Joint  Service 
Contracts"  wiUi  shippers  upon 
authorizing  vote  of  the  parties.  The  new 
article  also  sets  parameters  for  such 
contracts.  The  parties  have  requested  a 
shortened  review  periot* 

Agreement  No.:  202-011536-001. 

Title:  The  Grand  Alliance  Agreement. 

Parties: 

Hapag-Uoyd,  A.G.  '  '^- 

Neptujie  Orient  Lines.  Ltd.      -i: 

Nippon  Yusen  Kaisha 

P&O  Containers  Limited 

Synopsis:  The  parties  are  amending 
their  agreement  to  authorize  discussion 
and  agreement,  on  a  volimtary 
adherence  basis,  on  rates,  charges, 
classifications,  rules,  brokerage  and 
forwarder  compensation  in  the  trades 
covered  by  the  agreement,  excluding  the 
trade  to  and  from  the  European 
Community. 

By  Order  of  the  Federal  Maritime 
Commission.  %      ^   . 

Dated:  December  17, 1996.  ' '  •. 

Joeeph  C  Polldng. 
Secretary. 
(FR  Doc.  96-32475  Filed  12-20-96;  8:45  am] 


DEPARTMENT  OF  HEALTH  AND    ' 
HUMAN  SERVICES  ^^ 

Agency  for  Health  Care  PoHcy  and 
Reaearch 

Nominations  of  Topics  for  Evidence- 
based  Practice  Centers  (EPCs) 

The  Agency  for  Health  Care  Policy 
and  Research  (AHCPR)  invites 
nominations  of  topics  for  evidence 
reports  on  the  prevention,  diagnosis, 
treatment,  and  management  of  common 
diseases  and  clinical  conditions  and, 
where  appropriate,  the  use  of 
alternative/complementary  therapies, 
and  for  technology  assessments  of 
specific  medical  proc^ures  or  health 
care  technologies. 

As  part  of  the  effort  to  reorganize  and 
restructiire  its  programs,  AHCPR  is  no 
longer  facilitating  the  development  of 
clinical  practice  guidelines  and  is 
expanding  its  program  of  health  care 


technology  assessments.  AHCPR  will 
serve  as  a  science  partner  with  private- 
sector  and  other  public  organizations  in 
their  efforts  to  improve  the  quality, 
effectiveness,  and  appropriateness  of 
health  care  delivery  in  the  United 
States.  The  Agency's  goal  is  to  narrow 
the  gap  between  what  is  known  and 
what  is  done  in  health  care.  AHCPR  Mdll 
support  Evidence-based  Practice  Centers 
(EPCs)  to  undertake  scientific  analyses 
and  evidence  syntheses  of  high-priority 
topics.  The  EPCs  will  produce  science 
syntheses — evidence  reports  and 
technology  assessments — that  provide 
the  scientific  foundation  for  public  and 
private  organizations  to  use  in 
developing  and  implementing  their  own 
practice  guddelines,  performance 
measures,  and  other  tools  to  improve 
the  quality  of  health  care  and  in  making 
decisions  related  to  the  effectiveness  or 
appropriateness  of  specific  health  care 

tedmologies.  

The  process  that  AHCPR  will  employ 
to  select  priority  topics  for  analyses  by 
the  EPCs  is  described  below. 

Background 

Under  Title  DC  of  the  Public  Health 
Service  Act,  AHCPR  is  charged  with 
enhancing  the  quality,  appropriateness, 
and  effectiveness  of  health  care  services 
and  access  to  such  services.  AHCPR 
accomplishes  these  goals  through 
scientific  research  and  through 
promotion  of  improvements  in  clinical 
practice  (including  the-prevention  of 
diseases  and  other  health  conditions) 
.  and  improvements  in  the  organization, 
financing,  and  delivery  of  health  care 
services  (42  U.S.C.  299-299c-6  and 
1320b-12).  In  carrying  out  these 
purposes,  AHCPR,  among  other 
activities,  has  in  the  past  arranged  for 
the  development  of  clinical  practice 
guidelines  and  has  conducted 
assessments  of  health  care  technolmies. 

Through  the  creation  of  EPCs,  AHCPR 
will  be  better  able  to  serve  as  a  science 
partner  with  private-sector  and  other 
public  organizations  in  addressing  a 
greater  number  of  health  care  topics  and 
a  broader  range  of  clinical  conditions 
and  health  problems.  The  EPCs  will 
provide  a  strong  scientific  foundation 
for  private  and  public  oiganizations  to 
use  in  their  own  efforts  to  improve 
clinical  practice.  The  EPCs  will  conduct 
literature  reviews  and  assess  and 
synthesize  scientific  evidence  to 
produce  evidence  reports  and 
technology  assessments.  The  reports 
and  assessments  will  provide  systems  of 
care,  provider  societies,  health  plans, 
public  and  private  purchasers.  States, 
and  others  a  scientific  foundation  for 
development  and  implementation  of 
their  own  practice  guidelines,  clinical 
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pathways,  review  criteria,  performance 
measures,  and  other  tools  to  improve 
(he  quality  of  care  in  their  own  settings 
and  populations.  They  may  also  be  used 
to  inform  health  care  decisions,  such  as 
coverage  policies,  based  on  the 
effisctiveness  or  appropriateness  of 
specific  services,  procedures,  or 
technologies. 

Evidence-Based  Practice  Centers  (EPCs) 

AHCPR  will  support  the 
establishment  of  a  group  of  EPCs.  The 
EPCs  will  prepare  evidence  reports  and 
technology  assessments  on  topics  for 
which  there  is  significant  demand  by 
health  care  providers,  insurers, 
purchasers,  health-related  societies,  and 
consumer  organizations.  Such  topics 
may  include  the  prevention,  diagnosis 
and/or  treatment  of  particular  diseases 
or  health  conditions  including,  where 
appropriate,  the  use  of  alternative/ 
complementary  therapies,  as  well  as  the 
appropriate  use  of  more  commonly 
provided  services,  procedures,  or 
technologies.  AHCPR  will  publish  and 
widely  disseminate  to  potential  users 
the  evidence  reports  and  technology 
assessments  produced  by  the  EPCs. 

Selection  Criteria 

Selection  criteria  for  AHCPR  evidence 
report  and  technology  assessment  topics 
include:  (1)  high  incidence  or 
prevalence  in  the  general  population  or 
in  major  subpopulations  as  defined  by 
age,  gender,  or  ethnicity  and  other 
populations;  (2)  significance  for  the 
'needs  of  the  Medicare  and  Medicaid, 
and  other  Federal  health  programs;  (3) 
high  costs  associated  with  a  conditioQ, 
procedure,  treatment,  or  technology, 
whether  due  to  the  number  of  people 
needing  care,  high  unit  cost  of  care,  or 
high  indirect  costs;  (4)  controversy  or 
uncertainty  about  the  effectiveness  or 
relative  effectiveness  of  available 
clinical  strategies  or  technologies:  (5) 
potential  to  inform  and  improve  patient 
or  provider  decisionmaking;  (6) 
potential  to  reduce  clinically  significant 
variations  in  the  prevention,  diagnosis, 
treatment,  or  clinical  management  of  a 
disease  or  condition,  or  in  the  use  of  a 
procedure  or  technology,  or  in  the 
health  outcomes  achieved;  (7) 
availability  of  scientific  data  to  support 
the  study  or  analysis  of  the  topic;  and 
(8)  potential  opportunities  for  rapid 
implementation.  The  topics  selected 
will  complement  AHCPR's  efforts  to 
build  a  balanced  portfolio  of  evidence 
reports  and  technology  assessments. 

These  criteria  are  consistent  with  the 
criteria  in  the  Public  Health  Service  Act; 
section  914  (42  U.S.C.  299b-3)  for 
selecting  priority  topics  for  guideline 
development  and  section  904  (42  U.S.C. 


299a-2)  for  prioritizing  topics  for 
technology  assessment.  The  process  set 
out  in  this  Notice  supersedes  the 
proposed  methodology  for  establishing 
priorities  for  health  care  technology 
assessments,  that  was  published  in  the 
Federal  Register  on  April  25. 1994  (59 
PR  19725). 

Nomination  and  Selection  Process 

AH  nominations  of  topics  for  AHCPR 
evidence  reports  and  technology 
assessments  should  be  focused  on 
specific  aspects  of  prevention, 
diagnosis,  treatment  and/or 
management  of  a  particular  condition, 
or  on  an  individual  procedure, 
treatment,  or  technology.  Potential 
topics  should  be  carefully  defined  and 
circumscribed,  so  that  within  6  to  12 
months  databases  can  be  searched,  the 
evidence  reviewed,  supplemental 
analyses  performed,  and  final  evidence 
reports  or  technology  assessments 
produced.  Topics  selected  will  not 
duplicate  current  and  widely  available 
clinical  practice  guidelines  or 
technology  assessments  (unless  new 
evidence  suggests  the  need  for  revisions 
or  updates). 

Nominations  should  be  brief  (1-2 
pages)  and  may  be  in  the  form  of  a 
letter.  For  each  topic  nominated, 
nominators  should  provide  a  rationale 
and  any  available  supporting  evidence 
reflecting  the  importance  and  clinical 
relevance  of  the  topic.  They  should  also 
indicate  the  potential  usefulness  of  the 
evidence  report  or  technology 
assessment  within  their  professional 
practices  or  organizations.  Information 
should  include: 

•  A  clearly  defined  topic,  with 
specific  questions  to  be  answered  that 
will  establish  the  focus  and  boundaries 
of  the  report.  A> 

•  Indication  of  the  availabiUty  of  data 
for  study  and  if  available,  any 
information  on  the  incidence, 
prevalence  and/or  severity  of  the 
particular  disease  or  health  condition 
including,  if  relevant,  its  significance  for 
the  Medicare  and  Medicaid  populations; 
or  the  frequency  of  use  and  cost  of  the 
procedure,  treatment,  or  technology;  an 
indication  of  how  the  evidence  report  or 
assessment  might  be  used  within  the 
nominator's  profsssional  or 
organizational  setting;  and  any  known 
currently  available  technology 
assessments,  practice  guidelines, 
disease  management  protocols,  or  other 
tools  or  standards  pertaining  to  the  topic 
and  their  deficiencies  if  any. 

•  References  to  significant  differences 
in  practice  patterns  and/or  results,  the 
availability  of  alternative  therapies,  and 
any  known  controversies  in  these  areas. 


Nominators  of  topics  that  are  selected 
may  have  the  opportunity  to  serve  as 
resources  to  EPCs  as  they  develop 
evidence  reports  and  technology 
assessments.  Nominators  may  also  be 
requested  to  serve  as  peer  reviewers  of 
draft  evidence  reports  and  technology 
assessments. 

AHCPR  will  review  topic  nominations 
and  supporting  information  and 
determine  final  topics,  seeking 
additional  information  as  appropriate. 
Final  topics  will  be  assigned  to  specific 
EPCs. 

Materials  Sulmission  and  Deadline 

To  be  considered  for  the  first  group  of 
evidence  reports  and  technology 
assessments,  topic  nominations  should 
be  submitted  by  February  21, 1997  to: 
Douglas  B.  Kamerow,  M.D.,  M.P.H., 
Director,  Office  of  the  Forum  for  Quality 
and  Effectiveness  in  Health  Care, 
Agency  for  Health  Care  Policy  and 
Research,  6000  Executive  Boulevard, 
Willco  Building,  Suite  310,  Rockville, 
Maryland  20852. 

Nominations  may  also  be  made 
electronically  as  an  ASCII  file,  either  as 
an  attachment  or  incorporated  into  the 
body  of  the  message,  to  the  following  e- 
mail  address:  epctopic@ahcpr.gov. 

After  February  21, 1997,  nominations 
will  be  accepted  on  an  ongoing  basis  by 
mail  or  electronically  at  the  above 
addresses  for  topics  for  subsequent 
evidence  reports  and  technology 
assessments. 

All  responses  will  be  available  for 
public  inspection  at  the  Office  of  the 
Forum  for  Quality  and  EfFectivehess  in 
Health  Care,  telephone  (301)  594-4015. 
weekdays  between  8:30  a.m.  and  5  p.m. 
AHCPR  will  not  reply  to  individual 
responses,  but  will  consider  all 
nominations  in  selecting  priority  topics. 
Topic^^lected  will  be  announced  from 
time  to  time  in  the  Federal  Register  and 
in  AHCPR  press  releases. 

Request  for  Evidence-Based  Practice 
Center  Solicitation 

To  receive  a  copy  of  the  contract 
solicitation  for  the  EPCs,  mail  or  telefax: 
requestor's  name,  affiliation  (business  or 
organization):  address  (including  zip 
code);  and  telephone  and  telefax 
numbers  to:  Agency  for  Health  Care 
Policy  and  Research,  Office  of 
Management,  Contracts  Management 
Staff,  Attn.:  Al  Deal,  Suite  601,  2101 
East  Jefferson  Street,  Rockville,  MD 
20852,  telefax  (301)  443-7523.  The 
solicitation  is  also  available  as  an  FTP 
file  through  AHCPR's  Web  site: 
www.ahcpr.gov/news/ 
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For  Additional  Infbrmatioii 

Additional  information  about  topic 
nominations-can  be  obtained  by 
contacting:  Margaret  Coopey.  Health 
Policy  Analyst,  Office  of  the  Forum  for 
Quality  and  Effectiveness  in  Health 
Care.  Agency  for  Health  Care  Policy  and 
Research.  6000  Executive  Boulevard, 
Willco  Building,  Suite  310,  Rockville. 
Maryland  20852.  telephone  (301)  594- 
4015.  E-mail  address 
mcoopey@po6.AHCPR.gov. 

Dated:  December  18, 1996. 
CUfion  R.  Gaus, 
Administrator. 
[FR  Doc.  96-32515  Filed  12-20-96;  8:45  am] 

BILUNO  COOE  41M-40-4I 


Food  and  Drug  Administration 

(Dodnt  Na  96N-0457] 

Agency  Information  Coilection 
Actlvtties;  Submission  tor  0MB 
Reviaw;  Comment  Request 

AQBICY:  Food  and  Drug  Administration, 

HHS 

ACTION:  Notice. 

StJMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  announcing 
that  the  proposed  collection  of 
information  listed  below  has  been 
submitted  to  the  Office  of  Management 
and  Budget  (OMB)  for  review  and 
clearance  under  the  Paperwork 
Reduction  Act  of  1995. 
DATES:  Submit  written  comments  on  the 
collection  of  information  by  January  21, 
1997. 

ADDRESSES:  Submit  written  comments 
on  the  collection  of  information  to  the 
Office  of  Information  and  Regulatory 
Affairs,  OMB,  New  Executive  Office 
Bldg.,  725  17th  St.  NW.,  rm.  10235. 
Washington.  DC,  Attention:  Desk  Officer 
for  FDA. 

FOR  FURTHBt  INFORMATION  CONTACT: 
Margaret  R  Wolff.  Office  of  Information 


Resources  Management  (HFA-250). 
Food  and  Drug  Administration.  5600 
Fishers  Lane,  rm.  16B-19,  Rockville, 
MD  20857. 301-827-1223. 
SUPPt-EMENTARY  INFORMATION:  In 
compliance  with  section  3507  of  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3507),  FDA  has  submitted  the 
following  proposed  collection  of 
information  to  OMB  for  review  and 
clearance: 

Ctwmetic  Product  Vduntary  Reporting 
Program  (21  CFR  720.4,  720.6,  720.8(b)) 
(OMB  Control  Number  0910-003&— 
Reinstatement) 

Under  the  Federal  Food,  Drug,  and 
Cosmetic  Act  (the  act)  cosmetic 
products  that  are  adulterated  under 
section  601  of  the  act  (21  U.S.C.  361)  or 
misbranded  under  section  602  of  the  act 
(21  U.S.C.  362)  cannot  legally  be 
distributed  in  interstate  commerce.  To 
assist  FDA  in  carrying  out  its 
responsibility  to  regulate  cosmetics, 
FDA  has  requested,  under  part  720  (21 
CFR  part  720),  but  does  not  require,  that 
firms  that  manufacture,  pack,  or 
distribute  cosmetics  file  an  ingredient 
statement  for  each  of  their  products 
with  the  agency  (§  720.4).  Ingredient 
statements  for  new  submissions 
(§  720.1)  are  reported  on  Form  FDA 
2512.  entitled  "Cosmetic  Product 
Ingredient  Statement"  and  Form  FDA 
2512a.  a  continuation  form.  Changes  in 
product  formulation  (§  720.6)  are  also 
reported  on  Forms  FDA  2512  and  FDA 
2512a.  When  a  firm  discontinues  the 
commercial  distribution  of  a  cosmetic. 
FDA  requests  that  the  firm  file  Form 
FDA  2514,  entiUed  "Discontinuance  of 
Commercial  Distribution  of  Cosmetic 
Product  Formulation"  (§720.6).  If  any  of 
the  information  submitted  on  or  with 
these  forms  is  confidential,  the  firm  may 
submit  a  request  for  confidentiality 
under  §  720.8. 

FDA  uses  the  information  received  on 
these  forms  as  input  in  a  computer- 


based  information  storage  and  retrieval 
system.  Hiese  voluntary  formula  filingi 
provide  FDA  with  the  best  information 
available  about  cosmetic  product 
formulations,  ingredients  and  their 
frequency  of  use.  businesses  engaged  in 
the  manufacture  and  distribution  of 
cosmetics,  £md  approximate  rates  of 
product  discontinuance  and  formula 
modifications.  FDA's  data  base  also  lists 
cosmetic  products  containing 
ingredients  suspected  to  be  carcinogenic 
or  otherwise  deleterious  to  humans  and 
the  public  health  generally.  The 
informaticHi  provided  under  the 
Cosmetic  Product  Voluntary  Reporting 
Program  assists  FDA  scientists  in 
evaluating  reports  of  alleged  injuries 
and  adverse  reactions  to  the  use  of 
cosmetics.  Tlie  information  also  is 
utilized  in  defining  and  planning 
analytical  and  toxicological  studies 
pertaining  to  cosmetics. 

FDA  shares  nonconfidential 
information  from  its  files  on  cosmetics 
with  consumers,  medical  professionals, 
and  industry.  For  example,  by 
submitting  a  Freedom  of  Information 
Act  request,  consumers  can  obtain 
information  about  which  products  do  or 
do  not  contain  a  specified  ingredient 
and  about  the  levels  at  which  certain 
ingredients  are  typically  used. 
Dermatologists  use  FDA  files  to  Cross- 
reference  allergens  found  in  patch  test 
kits  with  cosmetic  ingredients.  The 
Cosmetic,  Toiletry,  and  Fragrance 
Association,  which  is  conducting  a 
review  of  ingredients  used  in  cosmetics, 
has  relied  on  data  provided  by  FDA  in 
selecting  ingredients  to  be  reviewed 
based  on  the  frequency  of  use. 

FDA  estimates  the  burden  of  the 
cosmetic  product  for  each  submission 
will  vary  in  relation  to  the  size  of  the 
company  and  the  breadth  of  its 
marketing  activities.  The  estimated 
reporting  burden  of  this  collection  of 
information  is  as  follows: 


ESTIMATED  Annual  Reporting  Burden 

21  CFR  Section 

Form  No. 

No.  of 
Ftespondents 

I       Annual 
Frequency  per 
Response 

Total  Annua) 
Responses 

Hours  per 
Response 

Total  Hours 

720.1  &  720.4  (new 
sutxnisslons) 

720.4  &  720.6 
(amendments) 

720.6  (notice  of  de- 
continuance) 

720.8(b)  (request  for 

confidentiality) 
Total 

FDA  2512^123 
FDA  2512^12a 
FDA  2514 

550 

fan 

550 
2 

42 
1.4 
4J5 

1.0 

2.310 

770 

2,500 

2 

5.582 

0.50 
0.33 
0.10 

1.50 

1.155 
254 
250 

3 
1.662 

Tliere  are  no  capital  costs  or  operating  and  maintenarKe  costs  associated  with  this  coliection. 


-■%.  w- 


Federal  Register  /  Vol.  61,  No.  247  /  Monday,  December  23,  1996  /  Notices  67557 


This  estimate  is  based  on  the  number 
and  frequency  of  submissions  received 
in  the  past  and  on  discussions  between 
FDA  staff  and  respondents  during 
routine  communications.  The  actual 
time  required  for  each  submission  will 
vary  in  relation  to  the  size  of  the 
company  and  the  breadth  of  its 
marketing  activities. 

Dated:  December  12, 1996. 
Williun  K.  Hubbard. 

Associate  Commissioner  for  Policy     .     > 

Coordination. 

[FR  Doc.  96-32426  Filed  12-20-96;  8:45  am] 

BILUNQ  COOe  41«M>1-F 

P>octot  No.  950-0115] 

Compliance  Policy  Guides  Manual; 
Availability 

AQENCY:  Food  and  E>rug  Administration, 

HHS. 

ACHON:  Notice. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  announcing  the 
availability  of  an  updated  bound  edition 
of  "FDA  Compliance  Policy  Guides" 
(CPG  manual).  The  CFG  manual 
explains  FDA's  policy  on  regulatory 
issues  related  to  FDA  laws  and 
regulations.  The  CPG  manual  is 
intended  to  provide  guidance  to  FDA 
field  inspection  and  compUance  staffs. 
AOOflESSES:  The  CPG  manual  may  be 
ordered  from  National  Technical 
Information  Service  (NTIS),  U.S. 
Department  of  Commerce,  5285  Port 
Royal  Rd.,  Springfield,  VA  22161. 
Orders  must  reference  NTIS  order 
number  PB96-915499  for  each  copy  of 
the  document.  Payment  may  be  made  by 
check,  money  order,  charge  card 
(American  Express,  Visa,  or 
MasterCard),  or  billing  arrangements 
made  with  NTIS.  Charge  card  orders 
must  include  the  charge  card  account 
number  and  expiration  date.  For 
telephone  orders  or  further  information 
on  placing  an  order,  call  NTIS  at  703- 
487-4650.  The  CPG  manual  is  available 
for  public  examination  in  the  Dockets 
Management  Branch  (HFA-305),  Food 
and  C^g  Administration,  12420 
Parklawn  Dr..  rm.  1-23,  Rockville,  MD 
20857,  between  9  a.m.  and  4  p.m., 
Monday  through  Friday. 
FOR  FURTHER  INFORMATION  CONTACT: 
Barbara  A.  Rodgers,  Office  of  Regulatory 
Affairs  (HFC-230).  Food  and  Drug 
Administration,  5600  Fishers  Lane, 
Rockville,  MD  20857,  301-627-0417. 
SUPPI.EMB4TARY  INFORMATION:  FDA  is 
issuing  the  updated  bound  edition  of 
the  CPG  manual  to  provide  information 
both  on  new  and  revised  CPG's.  CPG's 


that  are  new  or  revised  with  this 
printing  are  identified  in  the  index  at 
the  end  of  the  manual. 

The  statements  made  in  the  CPG 
manual  are  not  intended  to  CTeate  or 
confer  any  rights,  privileges,  or  benefits 
on  or  for  any  private  person  or  to  bind 
FDA,  but  they  are  intended  merely  for 
internal  FDA  guidance. 

Dated:  December  12,1 996. 
William  K.  Hubbard, 
Associate  Commissioner  for  Policy 
Coordination. 

(FR  Doc.  96-32423  Filed  12-20-96;  8:45  am] 
aiuMo  oooE  4ia»-ei-F 


Establishment  Prescription  Drug  User 
Fee  Revenues  and  Rates  Fiscal  Year 
1997 

AQBICY:  Food  and  Drug  Administration, 

HHS. 

ACTION:  Notice. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  announcing 
that  it  is  establishing  user  fee  revenues 
and  rates  for  Fiscal  Year  (FY)  1997.  The 
Prescription  Drug  User  Fee  Act  of  1992 
(the  PDUFA)  authorizes  FDA  to  collect 
user  fees  for  certain  applications  for 
approval  of  drug  and  biological 
products,  on  establishments  where  the 
products  are  made,  and  on  such 
marketed  products.  Fees  for 
applications,  establishments,  and 
products  for  FY  1993  were  established 
by  the  PDUFA.  Fees  for  future  years  are 
to  be  determined  by  FDA  using  criteria 
delineated  in  the  statute. 
FOR  FURTHER  INFORMATION  CONTACT: 
Michael  E.  Roosevelt,  Office  of 
Financial  Management  (HFA-120), 
Food  and  Drug  Administration,  5600 
Fishers  Lane,  Rockville,  MD  20857,* 
301-443-4872. 
SUPPLEMB4TARY  INFORMATION: 

I.  Background 

The  PDUFA  (Pub.  L.  102-571) 
establishes  three  different  kinds  of  user 
fees.  Fees  are  assessed  on:  (1)  Certain 
types  of  applications  and  supplements 
for  approval  of  drug  and  biologic 
products,  (2)  certain  establishments 
where  such  products  are  made,  and  (3) 
certain  marketed  products  (21  U.S.C. 
379h(a)).  When  certain  conditions  are 
met,  FDA  may  waive  or  reduce  fees  (21 
U.S.C.  379h(d)).  Under  the  PDUFA,  one- 
third  of  the  total  user  fee  revenue  for 
each  FY  must  come  from  each  of  the 
three  tjrpes  of  fees. 

For  FY  1993,  the  total  revenues  to  be 
derived  from  fees  and  the  fee  rates  for 
each  of  the  categories  were  established 
in  the  PDUFA  (21  U.S.C.  379h(b)(l)). 


For  FY  1994  through  1997,  however,  the 
PDUFA  establishes  only  target  total  fee 
revenues  and  fees.  For  these  years,  FDA 
is  authorized  to  increase  the  total  fee 
revenues  and  to  establish  new  fee  rates 
for  each  of  the  three  categories  so  that 
the  revised  total  fee  revenues  are 
realized  (21  U.S.C.  379h(c)). 

This  notice  establishes  total  fee  rates 
for  FY  1997.  These  fees  are  retroactive 
to  October  1, 1996,  and  will  remain  in 
effect  through  September  30, 1997.  For 
fees  already  paid  on^pplications  and 
supplements  submitted  on  or  after 
October  1, 1996,  FDA  wiH  bill/refund 
applicants  for  the  difference  between 
fees  paid  and  fees  due  under  the  new  fee 
schedules.  For  apphcations  and 
supplements  submitted  after  December 
31,  1996,  the  new  fee  schedule  should 
be  used.  Invoices  for  estabUshment  and 
product  fees  for  FY  1997  will  be  issued 
in  December  1996,  using  the  new  fee 
schedules. 

n.  Revenue  Increase  and  Fee 
Adjustment  Process 

The  PDUFA  provides  that  total  fee 
revenues  for  each  FY,  as  set  out  in  the 
original  fee  schedule  (see  21  U.S.C. 
379h(b)(l)),  shall  be  increased  by  notice 
in  the  Federal  Register.  Hie  increase 
must  reflect  the  greater  of :  (1)  The  total 
percentage  increase  that  occurred 
during  the  FY  in  the  Consumer  Price 
Lidex  (the  CPI)  (all  items;  U.S.  dty 
average),  or  (2)  the  total  percentage  pay 
increase  for  that  FY  for  Federal 
employees,  as  adjusted  for  any  locality- 
based  payment  applicable  to  employees 
stationed  in  the  District  of  Columbia 
(see  21  U.S.C.  379h(c)(l)).  The  PDUFA 
also  provides  that  within  60  days  after 
the  end  of  each  FY,  FDA  shall  adjust  the 
user  fee  rates  in  each  of  the  three 
categories  of  fees  (application, 
establishment,  and  product)  to  achieve 
the  revised  total  fee  revenues.  The  new 
individual  user  fees  must  be  adjusted  in 
a  manner  that  maintains  the  proportions 
established  in  the  original  fee  schedules, 
so  that  approximately  one-third  of  the 
revenues  will  come  each  from 
applications,  estabUshments,  and 
product  fees  (21  U.S.C.  379h(c)(2)). 

in.  Total  Fee  Revenue  Adjustment 

For  FY  1996,  the  total  percentage 
increase  in  the  CPI  was  3.00  percent, 
whereas  the  increase  in  applicable 
Federal  salaries  for  FY  1997  is  3.33 
percent.  Thus,  for  computing  the  total 
fee  revenues  for  FY  1997,  the  percentage 
is  3.33.  The  new  adjusted  total  fee 
revenue  is  computed  by  applying  the 
increase  as  a  percentage  (103.33 
percent)  to  the  FY  1997  target  fee 
revenue  amount  inxa  the  PDUFA 
schedule  ($84  million).  The  FY  1997 
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total  adjusted  fee  revenue  amount  then 
totals  $86,797,200. 

IV.  Fee  Calculatioas  fpr  Appttcatioii. 
EstaUishment,  and  Product  Fees 

The  PDUFA  provides  that  in  making 
adjustments  to  the  user  fee  rates,  the 
one-third  proportionality  must  be 
maintained  among  application,  product, 
and  establishment  faes.  Thus,  the. 
amount  of  revenues  to  be  obtained  from 
each  category  are  $28,932,400 
($86,797,200  divided  by  3). 

A.  Application  Pees 

Application  fees  are  assessed  on  each 
"human  drug  application,"  as  defined 
in  the  PDUFA  (see  21  U.S.C.  379g(l)). 
Application  fees  are  levied  for:  (1) 
Review  of  certain  new  drug  applications 
submitted  after  September  1, 1992. 
under  section  SOsfbld)  of  the  act  (21 
U.S.C.  355(b)(1));  (2)  for  review  of  an 
appUcation  for  certain  molecular 
entities  or  indications  for  use  submitted 
after  September  30, 1992,  under  section 
505(b)(2)  of  the  act;  (3)  review  of 
appUcations  for  initial  certifications  or 
approvals  of  antibiotic  drugs  submitted 
after  September  1. 1992,  under  section 
507  of  the  act  (21  U.S.C  357);  and  (4) 
for  review  of  appUcations  for  licensure 
of  certain  biological  products  under  the 
Public  Health  Service  Act  (42  U.S.C 
262). 

Fees  are  assessed  at  different  rates  for 
qualifying  applications  depending  on 
whether  the  applications  require 
clinical  data  on  safety  and  effectiveness 
(other  than  bioavailability  or 
bioequivalence  studies)  (21  U.S.C 
379h(a)(l)(A)  and  379h(b)). 
Applications  that  require  clinical  data 
are  subject  to  the  full  application  fee. 
Applications  that  do  not  require  clinical 
data  and  supplements  that  require 
clinical  data  are  assessed  one-half  the 
fiee  of  applications  with  clinical  data. 

In  most  cases,  a  first  payment  of  50 
percent  of  an  application  or  supplement 
fee  is  due  at  the  time  the  application  or 
supplement  is  submitted  (21  U.S.C. 
379h(a)(l)(B)(i)).  The  final  payment  is 
due  30  days  from  the  date  FDA  issues 
an  invoice  after  issuance  of  an  action 
letter  for  the  appUcation  (see  21  U.S.C. 
379g(6)(B)),  or  at  the  time  an  application 
is  withdrawn,  unless  FDA  waives  this 
portion  of  the  fee  (21  U.SXL 
379h(a)(l)(A)(ii)).  If  FDA  refuses  to  file 
an  appUcation  or  supplement,  one-half 
of  the  first  payment  is  refunded  to  the 
applicant  (21  U.S.C.  379h(a)(l)(D)). 

ui  setting  the  specific  rate  for  each 
type  of  fee,  FDA  is  required  to  estimate 
the  numbers  of  applications, 
supplements,  establishments,  and 
products  that  it  expects  will  quaUfy  for 
fees  in  FY  1997.  FDA  makes  tius 


estimate  based  on  the  niunber  of 
products,  establishments,  or 
appUcations  subject  to  fiees  in  FY  1996. 

For  FY  1996,  FDA  received  and  filed 
131  OTiginal  appUcations  (New  Drug 
AppUcations,  Product  License 
AppUcations,  and  Establishment 
License  Applications)  and  received  and 
filed  109  efficacy  supplements.  After 
subtracting  those  that  were  not  assessed 
fees  because  they  did  not  meet  the 
definition  of  human  drug  application  or 
supplement  under  the  PDUFA.  FDA 
received,  filed,  and  assessed  fees  for  107 
applications  that  require  cUnical  data, 
17  appUcations  that  did  not  require 
cUnical  data,  and  82  supplements  that 
require  cUnical  data.  Because 
applications  that  do  not  require  clinical 
data  and  supplements  that  require 
cUnical  data  are  assessed  only  one-half 
the  full  fiee  (that  is,  one-half  the  fee  due 
on  an  appUcation  that  requires  cUnical 
data),  the  equivalent  number  of  these 
applications  subject  to  the  full  fae  is 
determined  by  summing  these 
categories  and  dividing  by  2.  This 
amoimt  is  then  added  to  the  number  of 
applications  that  require  cUnical  data  to 
arrive  at  the  equivalent  number  of 
appUcations  subject  to  full  application 
fees. 

In  addition,  as  of  September  30, 1996, 
FDA  assessed  faes  for  two  appUcations 
that  required  clinical  data  that  were 
refused  te  file,  or  were  withdrawn 
before  fiUng.  After  refunds,  each  of 
these  applications  paid  one-fourth  the 
fiill  application  fee  and  are  counted  as 
one-fourth  of  an  application. 

Using  this  methodology,  the 
approximate  equivalent  number  of 
applications  that  required  clinical  data 
and  were  assessed  fees  in  FY  1996  was 
157,  before  any  further  decisions  were 
made  on  requests  for  waivers  or 
reductions.  Additional  waivers  or 
reductions  of  FY  1996  fees  are  expected 
to  account  for  approximately  16 
equivalents  of  applications  that  require 
cUnical  data.  Therefore,  FDA  estimates 
that  approximately  141  equivalent 
appUcations  that  require  clinical  data 
wiU  quaUfy  for  fees  in  FY  1997,  after 
allowing  for  possible  waivers  or 
reductions.  Thus,  the  FY  1997         » 
application  fee  rate  is  determined  by 
dividing  the  adjusted  total  fee  revenue 
to  be  derived  bom  appUcations 
($28,932,4001  by  the  equivalent  number 
of  appUcations  projected  to  qualify  for 
fees  in  FY  1997  (141),  for  a  fee  of 
$205,000  per  application  that  requires 
clinical  data  (roimded  to  the  nearest 
$1,000).  A  fee  of  one-half  this  amount  or 
$102,500  applies  to  applications  that  do 
not  require  clinical  data  and  to 
supplements  that  require  cUnical  data. 
The  following  calculations  siunmarize 


the  determination  of  FY  1997 
application  fee  rates: 

•  107  applications  that  require  clinical 
data,  +  (17+2)  appUcations  that  do  not 
require  cUnical  data,  +  (82+2) 
supplements  that  require  cUnical  data,  ■»■ 
(2+4)  applications  that  require  clinical 
data  and  which  FDA  refuses  to  file  or 
the  sponsor  withdraws  before  fiUng 
minus  16  waivers  or  reductions  =  141 
(the  estimated  number  of  "full  fee" 
applications  for  FY  1997  based  on  FY 
1996  experience). 

•  $28,932,400  (FY  1997  estimated 
revenue  to  be  derived  from  appUcations) 
+141  (the  estimated  number  of 
applications  for  FY  1997)  =  $205,000 
per  application  (rounded  to  the  nearest 
$1,000). 

•  For  applications  that  do  not  require 
cUnical  data  and  supplements  that 
require  cUnical  data,  the  rate  will  be 
one-half  the  fiill  application  fee  or 
$102,500. 

B.  Establishment  Fees 

The  FY  1996  establishment  fee  was 
based  on  an  estimate  of  197 
estabUshments  subject  to  fees.  In  FY 
1996,  264  establishments  qualified  for 
fees  before  any  decisions  on  requests  for 
waivera  or  reductions  were  made.  FDA 
estimates  that  approximately  250 
estabUshments  will  qualify  for  faes  in 
FY  1997  after  allowing  for  possible 
waivers  or  reductions.  Thus,  the  number 
250  was  used  in  setting  the  new 
establishment  fee  rate.  The  fee  per 
estabUshment  is  determined  by  dividing 
the  adjusted  total  foe  revenue  to  be 
derived  from  establishments 
($28,932,400),  by  the  estimated  250 
establishments,  for  an  establishment  fee 
rate  for  FY  1997  of  $115,700  (rounded 
to  the  nearest  $100). 

C  Product  Fees 

The  FY  1996  product  fee  was  based 
on  an  estimate  that  2,115  products 
would  be  subject  to  product  fees  in  FY 
1996.  For  FY  1996,  2,241  products 
quaUfied  for  fees  before  any  decisions 
on  requests  for  waivers  or  reductions 
were  made.  However,  FDA  estimates 
that  only  2,200  products  wiU  qxialify  for 
product  fees  in  FY  1997,  after  allowing 
for  estimated  waivers  or  reductions. 
Accordingly,  the  FY  1997  product  fee 
rate  was  determined  by  dividing  the 
adjusted  total  fee  revenue  to  be  derived 
from  product  fees  ($28,932,400)  by  the 
estimated  2,200  products  for  a  product 
fee  rate  of  $13,200  (rounded  to  the 
nearest  $100). 

V.  Adjusted  Fee  Schedules  for  FY  1997 

The  fee  rates  for  FY  1997  are  set  out  . 
in  the  following  table: 
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Fee  category 

Fee  rates  tot  FY  1997 

Applications 

Requir- 

ing 

cfinical 

data 

$205,000  . 

Not  re- 

-   i  ■ 

quiring 

.  * 

dinical 

-■  . 

data 

102.500 

Suppte- 

•         » • 

ments 

r 

requ»- 

,.                      v{ 

ing 

dmical 

data 

102.500 

Establishments 

115.700 

Products 

13.200 

VI.  Iinplementation  of  Adjusted  Fee 
Schedule 

A.  Application  Fees  **' 

Any  application  or  supplement 
subject  to  fees  under  the  PDUFA  that  is 
submitted  after  December  31. 1996, 
must  be  accompanied  by  the 
appropriate  application  fee  established 
in  the  new  fee  schedule.  FDA  will 
refund  applicants  who  submitted 
application  fees  between  October  1, 
1996,  and  Etecember  31, 1996,  based  on 
the  adjusted  rate  schedule. 

B.  Establishment  and  Product  Fees 

By  December  31. 1996,  FDA  will  issue 
invoices  for  establishments  and  product 
fees  for  FY  1997  under  the  new  fee 
schedules.  Payment  will  be  due  by 
January  31. 1997.  FDA  will  issue 
invoices  in  October  1997  for  any    . 
products  and  establishments  subject  to 
fees  for  FY  1997  that  qualify  for  fees 
after  the  December  1996  billing. 

Dated:  December  15, 1996. 
William  B.  Schultz, 
Deputy  Commissioner  for  Policy. 
IFR  Doc.  96-32493  Filed  12-19-96;  10:33 
am] 
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[Docket  No.  Miyi-0488] 

VISX,  Inc.;  Premarket  Approval  of  VISX 
Excimer  Laser  System  (Models  B  and 
C)  for  Phototherapeutic  Keratectomy 

agency:  Food  and  Drug  Administration. 

HHS. 

ACTKM:  Notice. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  announcing  its 
approval  of  the  application  by  VISX, 
Inc.,  of  Santa  Clara,  CA,  for  premarket 
approval,  under  the  Federal  Food,  Drug, 
and  Cosmetic  Act  (the  act),  of  the  VISX 


Excimer  Laser  System  (Models  B  and  C). 
After  reviewing  the  recommendation  of 
the  Ophthalmic  Devices  Panel,  FDA's 
Center  for  Devices  and  Radiological 
Health  (CORH)  notified  the  appUcant. 
by  letter  of  September  29. 1995.  of  the 
approval  of  the  application. 
DATES:  Petitions  for  administrative 
review  by  January  22. 1997. 
ADDRESSES:  Written  requests  for  copies 
of  the  summary  of  safety  and 
effectiveness  data  and  petitions  for 
administrative  review  to  the  Dockets 
K4anagement  Branch  (HFA-305).  Food 
and  Drug  Administration,  12420 
Parklawn  Dr..  rm.  1-23,  Rockville,  MD 
20857. 

FOR  FURTHER  INFORMATION  CONTACT: 
Morris  Waxier,  Center  for  Devices  and 
Radiological  Health  (HFZ-460),  Food 
and  Drug  Administration, -9200 
Corporate  Blvd.,  Rockville,  MD  20850, 
301-594-2018. 

SUPPLSNB4TARY  INFORMATION:  On 
December  24, 1991,  VISX,  Inc.,  Santa 
Clara,  CA  95051,  submitted  to  CDRH  an 
application  for  premarket  approval  of 
the  VISX  Excimer  Laser  System  (Models 
B  and  C).  The  VISX  Excimer  Laser 
System  delivers  pulses  at  193 
ntmometers  wavelength.  The  device  is 
indicated  for  phototherapeutic 
keratectomy  (PTK)  in  subjects  with 
decreased  best  corrected  visual  acuity 
and/or  with  disabling  pain  that  are  the 
result  of  superficial  corneal  epithelial 
irregularities  or  stromal  scars  in  the 
anterior  one-third  of  the  cornea.  The 
subjects  must  have  failed  with 
alternative  treatment  options.  For  safety, 
the  immediate  postoperative  corneal 
thickness  must  not  be  less  than  250 
microns. 

Examples  of  those  conditions  that 
warrant  PTK  are:(l)  Corneal  scars  and 
opacity  (from  trauma  and  inactive 
infections);  (2)  dystrophies  (Reis-    - 
Buckler's,  granular  and  lattice);  (3) 
Thygeson's  superficial  keratitis, 
irregular  corneal  surfaces  associated 
with  filamentary  keratitis  and 
Salzmann's  nodular  degeneration;  (4) 
residual  band  keratopathy  after 
unsuccessful  EDTA  treatment,  and;  (5) 
scars  subsequent  to  previous  (not 
conciurent)  pterygium  excision. 

On  March  21, 1994,  the  Ophthalmic 
Devices  Panel  of  the  Medical  Devices 
Advisory  Committee,  an  FDA  advisory 
committee,  reviewed  and  recommended 
approval  of  the  application.  On 
September  29, 1995,  CDRH  approved 
the  application  by  a  letter  to  the 
applicant  from  the  Director  of  the  Office 
of  Device  Evaluation,  CDRH. 

A  summary  of  the  safety  and 
effectiveness  data  on  which  CDRH 
based  its  approval  is  on  file  in  the 


Dockets  Management  Branch  (address 
above)  and  is  available  from  that  offioe 
upon  written  request.  Requests  should 
be  identified  with  the  name  of  the 
device  and  the  docket  number  found  in 
brackets  in  the  heading  of  this 
document. 

Opportunity  for  Administrative  Review 

Section  515(d)(3)  of  the  act  (21  U.S.C. 
360e(d)(3))  authorizes  any  interested 
person  to  petition,  under  section  515(g) 
of  the  ect  (21  U.S.C.  360e(g)),  for 
administrative  review  of  CDRH's 
decision  to  approve  this  application.  A 
petitioner  may  request  either  a  formal 
hearing  under  21  CFR  part  12  of  FDA's 
administrative  practices  and  regulations 
or  a  review  of  the  application  and 
CDRH's  action  by  an  independent 
advisory  committee  of  experts.  A 
petition  is  to  be  in  the  form  of  a  petition 
for  reconsideration  under  §  10.33(b)  (21 
CFR  10.33(b)).  A  petitioner  shall 
identify  the  form  of  review  requested 
(hearing  or  independent  advisory 
committee)  and  shall  submit  with  the 
petition  supporting  data  and 
information  showing  that  there  is  a 
genuine  and  substantial  issue  of 
material  fact  for  resolution  through 
administrative  review.  After  reviewing 
the  petition,  FDA  will  decide  whether  to 
grant  or  denyihe  petition  and  will 
publish  a  notice  of  its  decision  in  the 
Federal  Register.  If  FDA  grants  the 
petition,  the  notice  will  state  the  issue 
to  be  reviewed,  the  form  of  review  to  be 
used,  the  persons  who  may  participate 
in  the  review,  the  time  and  place  where 
the  review  will  occur,  and  other  details. 

Petitioners  may,  at  any  time  on  or 
before  [insert  date  30  days  after  date  of 
publication  in  the  Federal  Register),  file 
with  the  Dockets  Management  Brandi 
(address  above)  two  copies  of  each 
petition  and  supporting  data  and 
information,  identified  with  the  name  of 
the  device  and  the  docket  number  found 
in  brackets  in  the  heading  of  this 
document.  Received  petitions  may  be 
seen  in  the  office  above  between  9  a.m. 
and  4  p.m.,  Monday  through  Friday. 

This  notice  is  issued  under  the 
Federal  Food,  Drug,  and  Cosmetic  Act 
(sees.  515(d).  520(h)  (21  U.S.C.  360e(d), 
360j(h)))  and  under  authority  delegated 
to  the  Commissioner  of  Food  and  Drugs 
(21  CFR  5.10)  and  redelegated  to  the 
Director,  Center  for  Devices  and 
Radiological  Health  (21  CFR  5.53).^ 

Dated:  October  24. 1996.  . 
Joseph  A.  Levitt, 

Deputy  Director  for  Regalations  Policy,  Cento' 
for  Devices  and  Radiological  Health. 
IFR  Doc.  96-32429  Filed  12-20-96;  8:45  ami 
BHJJNO  COW  41W-01-F 
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AdvlMfy  Committers;  Notice  of 


aqenCY:  Food  and  Drug  Administration, 

HHS. 

ACnOM!  Notice.  ,_ 

SUMMARY:  This  jiotice  announces 
forthcoming  meetings  of  public  advisdky 
committees  of  the  Food  and  Drug 
Administration  (FDA).  This  notice  also 
summarizes  the  procedures  for  the 
meetings  and  methods  by  which 
interested  persons  may  participate  in 
open  public  hearings  before  FDA's 
advisory  committees. 

FDA  has  established  an  Advisory 
Committee  Information  Hotline  (the 
hotline)  using  a  voice-mail  telephone 
system.  The  hotline  provides  the  public 
%vith  access  to  the  most  current 
information  on  FDA  advisory  committee 
meetings.  The  advisory  committee 
hotline,  which  will  disseminate  curroit 
information  and  information  updates, 
can  be  accessed  by  dialing  1-600-741- 
8138  or  301-443-0572.  Each  advisory 
committee  is  assigned  a  5-digit  number. 
This  5-digit  numbisr  will  appear  in  each 
individual  notice  of  meeting.  The 
hotline  will  enable  the  public  to  obtain 
information  about  a  particular  advisory 
committee  by  using  the  committee's  5- 
digit  number.  Information  in  the  hotline 
is  preliminary  and  may  change  before  a 
meeting  is  actually  held.  The  hotline 
will  be  updated  when  such  changes  are 
made. 

MEETWQ8:  The  following  advisory 
committee  meetings  are  announced: 

Ophthalmic  Devices  Panel  of  the 
Medical  Devices  Advisory  Committee 

Date,  time,  and  place.  January  13, 
1997,  9:30  a.m.,  and  January  14, 1997, 
9  a.m..  Holiday  Inn — Gaithersburg, 
Walker  and  Whetstone  Rooms,  Two 
Montgomery  Village  Ave..  Gaithersburg, 
MD.  A  limited  number  of  overnight 
accommodations  have  been  reserved  at 
the  hotel.  Attendees  requiring  overnight 
accommodations  may  contact  the  hotel 
at  301-948-8900  or  1-800-^65^329 
and  reference  the  FDA  Panel  meeting 
block.  Reservations  will  be  confirmed  at 
the  group  rate  based  on  availability. 
Attendees  with  a  disability  requiring 
special  accommodations  should  contact 
Sue  Bae.  KRA  Corp.  at  301-495-1591. 
ext  227.  The  availability  of  appropriate 
accommodations  cannot  be  assured 
unless  prior  notification  is  received. 

Type  of  meeting  and  contact  person. 
Open  public  hearing,  January  13, 1997, 
9:30  a.m.  to  10:30  a.m.,  unless  public 
participation  does  not  last  that  long; 
open  committee  disciission,  10:30  a.m. 
to  1:30  p. m.;  closed  committee 
deliberations.  1:30  p.m,  to  5:30  p.m.; 


opim  public  hearing,  January  14, 1997. 
9  a.m.  to  10  a.m..  unless  public 
participation  does  not  last  that  long; 
open  committee  discussion,  10  a.m.  to 
5  p.m.;  Sara  M.  Thornton,  Center  for 
Devices  and  Radiological  Health  (HFZ- 
460).  Food  and  Drug  Administration, 
9200  Corporate  Blvd.,  Rockville,  MD 
20850,  301-594-2053,  or  FDA  Advisory 
Committee  Information  Hotline,  1-800- 
741-8138  (301-443-0572  in  the 
Wasliington,  DC  area).  Ophthalmic 
Devices  Panel,  code  12396.  Please  call 
the  hotline  for  information  concerning 
any  possible  changes. 

General  function  of  the  committee. 
The  committee  reviews  and  evaluates 
data  on  the  safety  and  effectiveness  of 
marketed  and  investigational  devices 
and  makes  recommendations  for  their 
regulation. 

Agenda — Open  public  hearing. 
Interested  persons  may  present  data, 
information,  or  views,  orally  or  m 
writing,  on  issues  pending  before  the 
committee.  Those  desiring  to  maice 
formal  presentations  should  notify  the 
contact  person  before  January  6. 1997, 
and  submit  a  iRief  statement  of  the 
general  nature  of  the  evidence  or 
arguments  they  wish  to  present,  the 
names  and  addresses  of  proposed 
participants,  and  an  indication  of  the 
approximate  time  required  to  make  their 
comments. 

Open  committee  discussion.  On 
January  13, 1997,  the  committee  will 
discuss  general  issues  relating  to  a 
premarket  approval  application  (PMA) 
for  a  retinal  tamponade  used  for  the 
treatment  of  complicated  retinal 
detachments.  On  January  14, 1997,  the 
committee  will  disctiss  general  issues 
relating  to  a  PMA  supplement  for  an 
excimer  laser  for  photorefractive 
keratectomy  to  correct  low  to  moderate 
m3ropia  with  astigmatism. 

Closed  committee  deliberations.  FDA 
staff  will  present  to  the  committee  trade 
secret  and/or  confidential  commercial 
information  relevant  to  investigational 
device  exemption  applications  and 
PMA's  for  vitreo-retinal,  surgical  and 
diagnostic  devices,  intraocular  and 
corneal  implants,  and  contact  lenses. 
This  portion  of  the  meeting  will  be 
closed  to  permit  discussion  of  this 
information  (5  U.S.C.  552b(c)(4)). 

Gastroenterology  and  Urology  Devices 
Panel  of  the  Medical  Devices  Advisory 
Committee 

Date,  time,  and  place.  January  16, 
1997, 8  a.m..  Corporate  Bldg., 
conference  room  0208,  9200  Corporate 
Blvd..  Rockville.  MD.  A  limited  number 
of  overnight  accommodations  have  been 
reserved  at  the  Gaithersburg  Marriott 


Washingtonian  Center,  9751 
Washingtonian  Blvd..  Gaithersburg.  MD. 
Attendees  requiring  overnight 
accommodations  may  contact  the  hotel 
at  800-228-9290  or  301-590-0044  and 
reference  the  FDA  Panel  meeting  block. 
Reservations  will  be  confirmed  at  the 
group  rate  based  on  availability. 
Attendees  with  a  disability  requiring 
special  accommodations  should  contact 
Alice  Hall  Hayes,  KRA  Corp.  at  301- 
495-1591,  ext.  223.  The  availability  of 
appropriate  accommodations  caimot  be 
assiueid  unless  prior  written  notification 
is  received. 

Type  of  meeting  and  contact  person. 
Closed  committee  deliberations,  8  a.m. 
to  9  a.m.;  open  public  hearing,  9  a.m.  to 
10  a.m.,  unless  public  participation  does 
not  last  that  long;  open  committee 
discussion,  10  a.m.  to  6  p.m.;  Mary  J. 
Cornelius,  Center  for  Devices  and 
Radiological  Health  (HFZ-470).  Food 
and  Drug  Administration.  9200 
Corporate  Blvd.,  Rockville,  MD  20850. 
301-594-2194,  OT  FDA  Advisory 
Committee  Information  Hotline,  1-800- 
741-8138  (301-443-0572  in  the 
Washington,  DC  area)  Gastroenterology 
and  Urology  Devices  Panel,  code  12523. 
Please  call  the  hotline  for  information 
concerning  any  possible  changes. 

General  function  of  the  committee. 
The  committee  reviews  and  evaluates 
data  on  the  safety  and  effectiveness  of 
marketed  and  investigational  devices 
and  makes  recommendations  for  their 
regulation. 

Agenda — Open  public  hearing. 
Interested  persons  may  present  data, 
informaticm.  or  views,  orally  or  in 
writing,  on  issues  pending  before  the 
committee.  Those  desiring  to  make 
formal  presentations  should  notify  the 
contact  person  before  January  9, 1997. 
and  submit  a  brief  statement  of  the 
general  natuj^e  of  the  evidence  or 
arguments  they  wish  to  present,  the 
names  and  addresses  of  proposed 
participants,  and  an  indication  of  the 
approximate  time  required  to  make  their 
comments. 

Open  committee  discussion.  The 
committee  will  hear  a  presentation  on 
the  revisions  made  in  the  Draft  ■ 
Guidance  on  Penile  Rigidity  Implants 
(November  1996).  The  committee  will 
discuss  general  issues  related  to  a  PMA 
for  a  metallic  mesh  stent  intended  to 
relieve  prostatic  obstruction  secondary 
to  bmiign  prostatic  hyperplasia  (BPH)  or 
bladder  neck  contracture. 

Closed  committee  deliberations.  FDA 
staff  will  present  to  the  committee  trade 
secret  and/or  confidential  commercial 
information  regarding  medical  devices. 
-  This  portion  of  the  meeting  will  be 
closed  to  permit  discussion  of  this 
information  (5  U.S.C  552b(c)(4)). 
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Vacelnes  and  Related  Biological*        : 
Products  Advisory  Committee 

Date,  time,  and  place.  January  30, 

1997.  8  a.m..  Holiday  Inn — Bethesda. 
Versailles  Ballrooms  I  and  n,  8120 
Wisconsin  Ave.,  Bethesda,  MD. 

Type  of  meeting  and  contact  person. 
Open  committee  discussion.  8  a.m.  to 
'  1:30  p.m.;  closed  committee 
deliberations,  1:30  p.m.  to  2:30  pjn.; 
open  committee  discussion.  2:30  p.m.  to 
4:30  p.m.;  open  public  bearing,  4:30 
p.m.  to  5:30  p.m..  unless  public 
participation  does  not  last  that  long; 
Nancy  T.  Cheny  or  Denise  H.  Royster. 
Center  for  Biologies  Evaluation  and 
Research  (HFM-21),  Food  and  Drug 
Administration.  1401  Rockville  Pike. 
Rockville.  MD  20852.  301-827-0314.  or 
FDA  Advisory  Committee  Information 
Hotline.  1-800-741-8138  (301-443- 
0572  in  the  Washington,  DC  area). 
Vaccines  and  Related  Biological 
Products  Advisory  Committee,  code 
12388.  Please  call  the  hotline  for 
information  concerning  any  possible 
changes. 

General  function  of  the  committee. 
The  committee  reviews  and  evaluates 
data  on  the  safety  and  effiectiveness  of 
vaccines  intended  for  use  in  the 
diagnosis,  prevention,  or  treatment  of 
human  diseases. 

Agenda — Open  public  hearing. 
Interested  persons  may  present  data, 
information,  or  views,  orally  or  in 
writing,  on  issues  pending  before  the 
committee.  Those  desiring  to  make 
formal  presentations  should  notify  the 
contact  person  before  January  23. 1997, 
and  submit  a  brief  statement  of  the 
general  nature  of  the  evidence  or 
arguments  they  wish  to  present,  the 
names  and  addresses  of  proposed 
participants,  and  an  indication  of  the 
approximate  time  required  to  make  their 
comments. 

Open  committee  discussion.  The 
committee  will  discuss  the  influenza 
virus  vaccine  formulation  for  1997— 

1998.  The  committee  will  also  hear 
brieHngs  on  a  research  program  in  the 
Division  of  Bacterial  Products  and  on 
recent  activities  in  the  Center  for 
Biologies  Evaluation  and  Research. 

Closed  committee  deliberations.  The 
committee  will  review  data  of  a 
personal  nature  where  disclosure  would 
constitute  a  clearly  unwarranted 
invasion  of  personal  privacy.  This 
portion  of  the  meeting  will  be  closed  to 
permit  discussion  of  this  information  (5 
U.S.C.  552b(c)(6)). 

Bioiogical  Response  Modifiers 
Adviwry  Committee     ^ 

Date,  time,  and  place.  January  30. 
1997,  3  p.m..  Rockwall  1  Bldg.. 


confierence  room  4108,  fourth  floor, 
11400  Rockville  Pike,  Rockville.  MD. 

Type  of  meeting  and  contact  person. 
This  meeting  will  be  held  by  a 
telephone  conference  call.  A  speaker 
telephone  will  be  provided  in  the 
conference  room  to  allow  public 
participation  in  the  meeting.  Open 
public  hearing,  3  p.m.  to  4  p.m.,  unless 
public  participation  does  not  last  that 
long;  open  committee  discussion.  4  p.m. 
to  4:30  p.m.;  closed  committee 
deliberations.  4:30  p.m.  to  5:30  p.m.; 
William  Freas.  Sheila  D.  Langford,  or 
Pearline  K.  Muckelvene,  Center  for 
Biologies  Evaluation  and  Research 
(HFM-21).  Food  and  Drug 
Administration.  1401  Rockville  Pike, 
Rockville.  MD  20852.  301-827-0314,  or 
FDA  Advisory  Committee  Information 
Hotline,  1-800-741-8138  (301-443- 
0572  in  the  Washington.  DC  area), 
Biological  Response  Modifiers  Advisory 
Committee,  code  12388.  Please  call  the 
hotline  for  information  concerning  any 
possible  changes. 

General  function  of  the  committee. 
The  committee  reviews  and  evaluates 
data  relating  to  the  safety,  effectiveness, 
and  appropriate  use  of  biological 
response  modifiers  which  are  intended 
for  use  in  the  prevention  and  treatment 
of  a  broad  spectrum  of  human  diseases. 

Agenda — Open  public  hearing. 
Interested  persons  may  present  data, 
information,  or  views,  orally  or  in 
writing,  on  issues  pending  before  the 
committee.  Those  desiring  to  make 
formal  presentations  should  notify  the 
contact  person  before  January  23, 1997, 
and  submit  a  brief  statement  of  the 
general  nature  of  the  evidence  or 
arguments  they  w^sh  to  present,  the 
names  and  addresses  of  proposed 
participants,  and  an  indication  of  the 
approximate  time  required  to  make  their 
comments. 

Open  committee  discussion.  The 
committee  will  discuss  the  intramural 
research  program  for  the  Laboratory  of 
Cell  Biology,  Division  of  Cytokine 
Biology. 

Closed  committee  deliberations.  The 
committee  will  discuss  the  intramural 
scientific  program.  This  po|rtion  of  the 
meeting  will  be  closed  to  prevent 
disclosure  of  personal  information 
concerning  individuals  associated  with 
the  research  program,  disclosure  of 
which  would  constitute  a  clearly 
unwarranted  invasion  of  personal 
privacy  (5  U.S.C.  552b(c)(6)). 

Each  public  advisory  committee 
meeting  listed  above  may  have  as  many 
as  four  separable  portions:  (1)  An  open 
public  hearing,  (2)  an  open  committee 
discussion,  (3)  a  closed  presentation  of 
data,  and  (4)  a  closed  committee 
deliberation.  Every  advisory  committee 


meeting  shall  have  an  open  public 
hearing  portion.  Whether  or  not  it  also 
includes  any  of  the  other  three  portions 
will  depend  upon  the  specific  meeting 
involved.  ThQ  dates  and  times  reserved 
for  the  separate  portions  of  each 
committee  meeting  are  listed  above. 

The  open  public  hearing  portion  of 
the  meeting(s)  shall  be  at  least  1  hour 
long  unless  public  participation  does 
not  last  that  long.  It  is  emphasized, 
however,  that  the  1  hour  time  limit  for 
an  open  public  hearing  represents  a 
minimum  rather  than  a  maximum  time 
for  public  participation,  and  an  open 

Emblic  hearing  may  last  for  whatever 
onger  period  the  committee 
chairperson  determines  will  facilitate 
the  committee's  work. 

Public  hearings  are  subject  to  FDA's 
guideUne  (subpart  C  of  21  CFR  part  10) 
concerning  the  policy  and  procedures 
for  electronic  media  coverage  of  FDA's 
public  administrative  proceedings, 
including  hearings  before  public 
advisory  committees  under  21  CFR  part 
14.  Under  21  CFR  10.205. 
representatives  of  the  electronic  media 
may  be  permitted,  subject  to  certain 
limitations,  to  videotape,  film,  or 
otherwise  record  FDA's  public 
administrative  proceedings,  including 
presentations  by  participants. 

Meetings  of  advisory  committees  shall 
be  conducted,  insofar  as  is  practical,  in 
accordance  with  the  agenda  published 
in  this  Federal  Register  notice.  Changes 
in  the  agenda  will  be  announced  at  the 
beginning  of  the  open  portion  of  a 
meeting. 

Any  interested  person  who  wishes  to 
be  assured  of  the  right  to  make  an  oral 
presentation  at  the  open  public  hearing 
portion  of  a  meeting  shall  inform  the 
contact  person  Usted  above,  either  orally 
or  in  writing,  prior  to  the  meeting.  Any 
person  attending  the  hearing  who  does 
not  in  advance  of  the  meeting  request  an 
opportimity  to  speak  will  be  allowed  to 
m^e  an  oral  presentation  at  the 
hearing's  conclusion,  if  time  permits,  at 
the  chairperson's  discretion. 

The  agenda,  the  questions  to  be 
addressed  by  the  committee,  and  a 
current  list  of  committee  members  will 
be  available  at  the  meeting  location  on 
the  day  of  the  meeting. 

Transcripts  of  the  open  portion  of  the 
meeting  may  be  requested  in  writing 
from  the  Freedom  of  Information  Office 
(HFI-35),  Food  and  Drug 
Administration,  5600  Fishers  Lane,  rm. 
12A-16.  Rockville.  MD  20857. 
approximately  15  working  days  after  the 
meeting,  at  a  cost  of  10  cents  per  page. 
The  transcript  may  be  viewed  at  the 
Dockets  Management  Branch  (HFA- 
305).  Food  and  Drug  Administration. 
12420  Parklawn  Dr..  rm.  1-23, 
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Rockville,  MD  20857,  approxiinately  IS 
working  days  after  the  meeting,  between 
the  hours  of  9  a.m.  and  4  p.m.,  Monday 
through  Friday.  Summary  minutes  of 
the  open  portion  of  the  meeting  may  be 
requested  in  writing  from  the  Freedom 
of  bsfoimation  Office  (address  above) 
beginning  approximately  90  dajrs  after 
the  meeting. 

The  Commissioner  has  determined  for 
the  reasons  stated  that  those  portions  of 
the  advisory  committee  meetings  so 
designated  in  this  notice  shall  be  clofsed. 
The  Federal  Advisory  Committee  Act 
(FACA)  (5  U.S.C.  app.  2. 10(d)).  permits 
such  closed  advisory  committee 
meetings  in  certain  circumstances. 
Those  portions  of  a  meeting  designated 
as  closed,  however,  shall  be  closed  for 
the  shortest  possible  time,  consistent 
with  the  intent  of  the  dted  statutes. 

The  FACA,  as  amended,  provides  that 
a  portion  of  a  meeting  may  be  closed 
where  the  matter  for  discussion  involves 
a  trade  secret:  commercial  or  financial 
information  that  is  privileged  or 
confidential;  information  of  a  personal 
nature,  disclosiure  of  which  would  be  a 
clearly  unwarranted  invasion  of 
perstmal  privacy;  investigatory  files 
compiled  for  law  enforcement  purposes; 
information  the  premature  disclosure  of 
which  would  be  likely  to  significantly 
frustrate  implementation  of  a  proposed 
agency  action;  and  information  in 
certain  other  instances  not  generally 
relevant  to  FDA  matters. 

Examples  of  portions  of  FDA  advisory 
committee  meetings  that  ordinarily  may 
be  closed,  where  necessary  and  in 
accordance  with  FACA  criteria,  include 
the  review,  discussion,  and  evaluation 
of  drafts  of  regulations  or  guidelines  or 
similar  preexisting  internal  agency 
documents,  but  only  if  their  premature 
disclosure  is  likely  to  significantly 
frustrate  implementation  of  proposed 
agency  action;  review  of  trade  secrets 
and  confidential  commercial  or 
financial  information  submitted  to  the 
agency;  consideration  of  matters 
involving  investigatory  files  compiled 
for  law  enforcement  purposes;  and 
review  of  matters,  such  as  persoiwel 
records  or  individual  patient  records, 
where  disclosure  would  constitute  a 
clearly  unwarranted  invasion  of 
personal  privacy. 

Examples  of  portions  of  FDA  advisory 
committee  meetings  that  ordinarily  shall 
not  be  closed  include  the  review, 
discussion,  and  evaluation  of  general 
preclinical  and  clinical  test  protocols 
and  procedures  for  a  class  of  drugs  or 
devices;  consideration  of  labeling 
requirements  for  a  class  of  marketed 
drugs  or  devices;  review  of  data  and 
information  on  specific  investigational 
or  marketed  drugs  and  devices  that  have 


previously  been  made  public; 
presentation  of  any  other  data  or 
information  that  is  not  exempt  frt)m 
public  disclosure  pursuant  to  the  FACA, 
as  amended;  and,  deliberation  to 
formulate  advice  and  recommendaticMis 
to  the  agency  on  matters  that  do  not 
independently  justify  closing. 

This  notice  is  issued  under  section 
lOCaMD  and  (a)(2)  of  the  Federal 
Advisory  Coimnittee  Act  (5  U.S.C.  app. 
2),  and  FDA's  regulations  (21  CFR  part 
14)  on  advisory  committees. 

Dated:  December  16, 1996. 
Michael  A.  Friedman. 
Deputy  Coauaisaionerfor  Operations. 
[FR  Doc  96-32427  Filed  12-20-96;  8:45  am) 
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Memorandum  of  Understanding 
Between  the  Food  and  Drug 
Administration  and  ttw  Raputilic  of 
Belarus 

aqency:  Food  and  Drug  Administration. 
HHS. 

action:  Notice.  •    -.  V .^  <,C 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  providing  •. 
notice  of  a  memorandiun  of 
understanding  (MOU)  between  FDA  and 
the  Republic  of  Belarus.  The  purpose  of 
the  MOU  is  to  exchange  information  on 
drugs  and  biological  products  and  to 
facilitate  the  development  of  the  Belarus 
health  care  sector  by  establishing  in 
Belarus  a  streamhned  registration 
procedure  for  U.S.  drugs  and  biological 
products. 

DATES:  The  agreement  became  effective 
March  25, 1996.  .• 

FOn  FURTHER  INFORMATION  COMTACT: 
Bradford  W.  WiUiams,  Office  of 
Compliance,  Center  for  Drug  Evaluation 
and  Research  (HFD-310).  Food  and 
Drug  Administration,  7520  Standish  PL, 
Rockville,  MD  20855.  301-594-0165. 

SUPPt-BiENTARY  INFORMATION:  In 
accordance  with  21  CFR  20.108(c), 
which  states  that  all  written  agreements 
and  memoranda  of  understanding 
between  FDA  and  others  shall  be 
published  in  the  Federal  Register,  the 
agency  is  publishing  notice  of  this 
memorandiun  of  understanding. 


Doted:  December  11, 1996. 
WUlisB  K.  HuUMrd. 

Associate  Commissioner  for  Policy 
Coordination. 

224-96-4004 

Memorandum  of  Understanding  Between  the 
Food  and  Drug  Administration  of  the 
Department  of  Health  and  Human  Servicat 
of  the  United  SUta*  of  Anwrica  and  the 
Ministry  of  Health  of  the  Republic  of  BelanB 
on  Cooperation  and  Infoonation  Exchange 
.  Cm- FadHtating  the  Introduction  of  DrogB 
and  Siok^fcal  Prodods  tet*  the  Bapuhlk  af 
BeUms 

The  Food  and  Dni^  Admlnlatratioii  (FDA), 
of  the  Department  of  Health  and  Human 
Services  of  the  United  States  of  America,  on 
the  one  hand;  and  the  Ministry  of  Health  of 
the  Republic  of  Belarus,  on  the  other  hand, 
hereinafter  referred  to  as  the  parties. 

Guided  by  principles  recorded  in  the 
Agreement  between  the  Government  of  the 
United  States  of  America  and  the 
Government  of  the  Republic  of  Belarus  on 
Science  and  Technology  Cooperation,  signed 
in  Minsk  on  January  14, 1994,  and 

Strengthening  the  bonds  of  friendship 
between  the  parties.  Have  reached  an 
understanding  on  matters  of  cooperation: 


The  goals  of  the  pmties  are: 

1.  To  exchange  information  on  drugs  and 
biological  products  and  on  requirements 
applicable  to  them  (including 
standardization,  registration,  quality 
control,  and  side  effects),  and  prompt 
exchange  of  information  on  the  removal 
of  drugs  and  biological  products  hom  the 
market  or  restrictions  on  their  use. 

2.  To  fe^iiitate  the  development  of  the 
Belarusian  health  care  sector  by 
establishing  in  Belarus  a  streamlined 
registration  procedure  for  United  States 
drugs  and  biological  products  that  are 
manufactured  and  marketed  in  the 
United  States  under  the  jurisdiction  of 
the  FDA  as  provided  in  the  Annexes  to 
this  Memorandum  of  Understanding. 
The  Belarusian  party  should  use  the 
streamlined  procedure  for  such  products. 

The  parties  confirm  that  it  %vould  be 
mutually  beneficial  for  the  parties  to  work 
together  to  streamline  the  process  for 
registering  in  Belarus  drugs  and  biological 
products  when  these  products  are  permitted 
by  the  FDA  to  be  marketed  in  the  United 
States.  The  effect  of  the  parties  joint 
endeavors  under  thb  Memorandum  of 
Understanding  should  be  to  extend  to 
Belarusian  users  access  to  the  same  United 
States  drugs  and  biological  products  as  are 
available  to  United  States  users  of  such 
products,  which  possess  a  high  degree  of 
safety,  effectiveness,  and  quality  . 


This  Memorandum  of  Understanding 
covers  drugs  and  biological  products 
manufectuied  and  marketed  in  the  United 
States  under  the  jurisdiction  of  the  FDA 
including: 

1.  DrugK  articles  that  meet  the  definition 
of  a  drug  under  the  United  States  Federal 
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Food,  Drug  and  Cosmetic  Act.  Drugs 
include  both  prescription  drugs  and  non 
prescription  drugs  (Over-tho-Counter, 
"OTC"  products).  This  M^niorandum.of 
Understanding  does  nut  apply  to 
homeopathic  drugs  or  to  vitamins, 

.  mioeral  or  herbal  ptoducts,  or  any  other 
dietary  supplements. 

2.  Biological  products:  products  that  are 
regulated  as  biological  products  under 

;^  the  United  States  Public  Health  Service 
Act. 


m 


1.  The  Belarusian  party  should  identify  the 
streamlined  registration  requirements  for 
those  drugs  and  biological  products  that 
are  manufactured  and  marketed  in  the 
United  States  under  the  jurisdiction  of 
the  FDA. 

2.  For  drugs  and  biological  products  that 
are  manufactured  and  marketed  in  the 
United  Slates  under  the  jurisdiction  of 
the  FDA,  the  Belarusian  party  intends  to 
accept  the  FDA's  decisions  and 
regulations  on  premarket  approval, 
licensing,  monographs,  and  related 
documentation,  as  well  as  FDA's  quality 

-  standards  and  enforcement  of 
manufacturing  controls  and  other 
requirements. 

3.  In  addition  to  any  requirements  for 
registration  as  drugs,  any  products  that 
can  be  defined  as  a  controlled  substance 
or  highly  addictive  must  receive  the 
additional  approval  of  the  appropriate 

'  Belarusian  bodies  under  the  laws  and 
regulations  of  the  Belarus.  Products  for 
which  this  approval  will  be  necessary 
should  be  further  explained  in  an 

.    exchange  of  letters  between  the      '      . 
participants. 

This  Memorandum  of  Understanding 
should  apply  equally  to  pharmaceutical 
or  biological  products  manufactured  and 
marketed  in  the  United  States  under  the 
jurisdiction  of  the  FDA  which  require 
prescription  prior  to  sale  and  those 
which  are  sold  directly  "Over-the- 
Counter"  (OTC)  without  prescription.  It 
is  understood  that  marketing  status  in 
the  Republic  of  Belarus  will  be  in 
accordance  with  Belarusian  laws  and 
regulations,  notwithstanding  United 
States  marketing  status. 

4.  This  Memorandum  of  Understanding 

*  lists,  in  Annexes,  the  information  which 
the  United  States  firms  should  provide  to 
the  Belarusian  party  on  drugs  and 
biological  products  that  are 
manufactured  and  marketed  in  the 
United  States  under  the  jurisdiction  of 
the  FDA,  in  order  to  obtain  permission 
for  them  to  be  marketed  in  the  Republic 
of  Belarus.  Upon  submission  of 
information  as  listed  in  the  Annexes,  the 
Belarusian  p^rty  intends  not  to  require, 
as  a  condition  of  registration  or 
importation,  the  conducfof  any 
additional  clinical  or  analytical  review 
or  testing,  or  any  other  medical, 
scientific,  quality,  or  other  related 
requirements.  Registration  should  take 
no  more  than  60  days  after  the 
submission  to  the  appropriate  Belarusian 
party  of  all  of  the  information  required 


'     in  the 'Annexes  and  payment  of  any 

fee(s)  required  by  Belarus. 
Upon  submission  of  a  request  for 
registration  of  vaccines  and  sora,  the 
Ministry  of  Health  of  the  Republic  of 
Belarus  may  require  additional 
documentation  which  will  meet  the 
requirements  of  the  Republic  of  Belarus. 
'  In  cases  when  additional  documentation 
is  necessary,  the  Belarusian  party  should 
notify  the  firm  seeking  registration 
within  the  60  day  period. 

5.  Upon  request  of  the  Belarusian  party,  the 
FDA  should  provide  access  to 
information  on  the  compliance  status  sf 
drugs  and  biological  products  and 
manufacturers  that  are  eligible  for 
Belarusian  registration  under  this 
Memorandum,  to  the  extent  the 
information  is  permitted  by  United 
States  laws.  The  FDA  should  also 
respond  to  inquiries  from  the  Belarusian 
party  about  information  submitted  in 
accordance  with  the  Annexes  with 
respect  to  such  matters  as  the  marketing 
status  of  any  drug  or  biological  product. 
The  parties  intend  to  share  information 
about  all  drugs  and  biological  products 
that  present  a  significant  risk  to  users. 

6.  Upon  request  of  the  FDA;  the  Belarusian 
party  will  consider  confidential  any 
information  provided  to  it  by  the  FDA  if 
it  is  not  public  information.  Similarly,  at 
the  request  of  the  Belarusian  party,  the 
FDA  will  respect  the  confidentiality  of 
information  provided  by  the  Belarusian 
party  to  the  FDA,  to  the  extent  permitted 
by  law. 

7.  Under  this  Memorandum  of 
Understanding,  subject  to  availability  of 
resources,  the  parties  plan  to  share 
knowledge  and  provide  assistance  and 
information  to  one  another  when 
necessary. 

8.  The  FDA  should  provide  the  Belarusian 
party  with  up-to-date  copies  of  laws, 
regulations,  provisions,  and  procedures 
used  to  ensure  the  level  of  quality  of 
drugs  and  biological  products,  necessary 
for  public  health.  The  Belarusian  party 
should  provide  the  FDA  with  up-to-date 
copies  of  the  laws,  regulations, 
provisions,  and  procedures  for 
registration  of  a  given  product  imported 
into  the  Republic  of  Belarus  from  other 
countries  and,  in  particular,  firom  the 
United  States.  The  Annexes  to  this 
Memorandum  of  Understanding  should 
contain  the  sole  procedure  and  list  of 
requirements  applicable  to  those 
products  manufiactured  and  marketed  in 
the  United  States  under  the  jurisdiction 
of  the  FDA. 

9.  The  parties  should  consult  periodically, 
subject  to  the  availability  of  funds,  in 
(Mder  to  promote  cooperation  and  to 
facilitate  implementation  of  this 
Memorandum  of  Understanding.  As  the 
need  arises,  the  parties  should  develop 
and  agree  on  a  specific  pim  of  « 
cooperation. 

10.  Subject  to  the  availability  of  fiinds,  the 
parties  may  establish  a  coordinating 
committee  and  one  or  more  technioal 
committees,  including  representatives  of 
each  party  with  knowledge  in  regulation 


of  drugs  and  biological  products,  in 
order  to  facilitate  implementation  of  this 
Memorandum  of  Understanding. 

IV  . 

The  following  offices  are  designated  as 
liaison  offices  for  the  parties: 

A,  For  the  FDA: 
Director 

(currently  Bradford  W.  Williams)      ... 
Division  of  Drug  Labeling  and        .  v 
Nonprescription  Drug  Compliance 
Office  of  Compliance 
Center  for  Drug  Evaluation  and  Research 
Food  and  Drug  Administration 
7520  Standish  Place 
Rockville,  Maryland  20855 
USA 

B.  For  the  Ministry  of  Health: 
Director  of  the  Administration 

of  Pharmacy,  Medical  Equipment,  and 
Regulations 

Ministry  of  Health 

39  Myasnikov  Street 

220097  Minsk 

Republic  of  Belarus 

Activities  under  this  Memorandum  of 
Understanding  will  begin  on  the  last  date  of 
signature  by  all  parties  and  will  last  for  a 
period  of  three  years.  Activities  under  this 
Memorandum  of  Understanding  may  be 
extended  or  amended  by  mutual  written 
consent.  They  may  be  terminated  by  any 
party  by  a  sixty  day  advance  written  notice 
to  the  other  parties  done  at  Minsk,  Belarus, 
in  duplicate,  in  the  English  and  Russian 
languages,  this  27th  day  of  March,  1996. 

For  the  Food  and  Drug  Administration  of  the 
Department  of  Health  and  Human  Services 
(rf'tfae  United  Stales  of  America: 

Mary  Pendergast 

Deputy  Commissioner/ 

Senior  Advisor  to  the  Commissioner 

For  tiie  Ministry  ofHealth  of  the  Republic 
of  Belarus: 

Inessa  M.  Drobishevkaia 
Minister 

Annexl 
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Application  Procedures  and  Information 
Which  the  United  States  Firm  Must  Provide 
to  Belarusian  Authorities  for  Registration 
and/or  Re-registration  in  the  Republic  of 
Belarus  of  Drugs  and  Biological  Products 
Manufactured  and  Marketed  in  the  United 
States  Under  the  Jurisdiction  of  the  Food  and 
Drug  Administration  (FDA) 

1.  The  manufecturing  firm  or  their 
authorized  representative  shall  submit 
one  (1)  English  language  and  three  (3) 
Russian  language  copies  of  an 
application  which  includes  the  following 
information  to: 

Chief  of  the  Pharmacy  Department, 
Department  for  Pharmacy,  Medical 
Equipment  and  Regulations 
Ministry  of  Health 
39  Myasnikov  Street 
220097  Minsk 
itepublic  of  Belarus 

2.  Information  on  the  manufecturing  firm 
and/or  their  authorized  representative 
including: 

a.  Name  of  registering  firm 
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b.  Name  of  manufacturing  firm,  if 
applicable  (if  representing  another  firm, 
a  notarized  letter  authorizing  the 
registering  firm  to  register  the  products 
in  Belarus) 

c.  Address,  telephone  and  focsimile 
niunbers  of  registering  and/ or 
manufacturing  firm  ' 

d.  Name,  title  and  signature  of  the 
authorized  responsible  representattveCs) 

e.  Cartificaticn  that  the  drugs  or  biological 
products  are  manufactured  in  the  United 
States. 

3.  The  FDA  Letter  of  Approval,  or,  For 
products  subject  to  an  FDA  Over-the- 
Counter  (OTC)  monograph,  copies  of  the 
relevant  sections  of  the  Final  Monograph 
or  Tentative  Final  Monograph  with  a 
certification  by  the  manufacturing  firm 
and/or  its  authorized  representative  that 
the  product  conforms  in  all  respects  to 
the  Final  Monograph  or  Tentative  Final 
Monograph. 

4.  The  FDA  approved  product  package 
insert  (information  and  instruction 
sheet),  labels  and  labeling.  The 
information  provided  must  include  the 
following: 

a.  Name:  trade,  generic,  and  chemical 

b.  Description:  chemical  and 
pharmacological  group 

c  Clinical  pharmacology/mechanism  of 
action 

d.  Indications  and  instructions  for  usage 

e.  Contraindications 

f.  Observations 

g.  Precautionary  measures 

h.  Adverse  reactions  and  toxicity  data 
L  Information  on  overdose 
j.  Dosage  and  methods  of  administration 
k.  How  medical  product  is  supplied, 

including  dosages  and  product  strength 
1.  Information  on  storage  conditions  and 

expiration, 
m.  Other  information  contained  in  the 

insert 

5.  For  the  registration  of  prescription  drugs 
(New  Molecular  Entities)  manufactured 
in  the  United  States  and  covered  by  an 
approved  New  Drug  Application: 

a.  A  Summary  (expert  report)  of  results  of 
pre-clinical  and  clinical  studies  of  the 
pharmaceutical.  This  report  must 
include  a  collection  of  general 
information  concerning  the 
pharmaceutical  made  up  of  short 
summaries  of  each  of  the  follomng 
points: 

i.  Pharmacological  report  (specifications) 
supporting  all  indications  for  usage  as 
stated  in  the  instructions,  including 
summary  of  the  pivotal  clinical  trials(s) 

iL  Toxicology  report  (acute,  subacute, 
subchronic,  and  chronic  toxicology) 

iii.  SpedHc  activity  report  related  to  the 
following:  side  effects,  birth  defects, 
allergies,  skin  irritations 

b.  In  a  short  summary  of  information  on 
use  of  the  pharmaceutical  in  clinical 
conditions  and  after  FDA  approval.  A 
copy  of  any  scientific  publications 
cooceming  the  pharmaceutical  should  be 
sulxnitted. 

a  A  short  siunmary  of  information  about 
side  effects  of  the  pharmaceutical  and 
any  adverse  experiences  with  the 


pharmaceutical  learned  since  PDA 
approval.  •• 

6.  For  the  registration  of  generic  drug 
products  manufactured  in  the  United 
States  under  the  jurisdiction  of  the  FDA: 

a.  A  summary  bioequivalence  study  And 
results. 

7.  Requirements  for  the  registration  of 
pharmaceutical  substances  manufiactured 
and  marketed  in  the  United  States: 

a.  Certiflcate  of  Analysis  for  the  substance 
from  the  manufacturing  company 
(original  copy  or  notarized  copy). 

b.  Information  on  the  product(s]  which  will 
'  be  manufactured  in  the  Belarus  using  the 

substance. 

8.  Methods  of  analysis  and  release 
specifications.  Guidelines  on 
documentation  required  ore  contained  in 
Annex  II. 

9.  The  manufacturing  firm  and/or  its 
authorized  responsible  representative 
shall  sign  and  submit  a  statement  that 
the  firm  meets  the  current  Ck>od 
Manufacturing  Practice  (CMP)        V- 
requirements. 

10.  The  manufecturing  firm  and/or  its 
authorized  representative  shall  provide  a 
copy  of  the  most  recent  FD-483,  FDA 
Notice  of  Inspection  Observations,  that  is 
relevant  to  the  drug  or  biological  product 
for  which  registration  is  sought. 

11.  The  manufocturing  firm  and/or  its 
authorized  responsible  representative 
shall  sign  and  submit  a  statement  that  all 
information  submitted  is  truthful, 
accurate,  and  complete. 

12.  Incase  of  any  change  of  information 
provided  in  the  original  application, 
including  any  FDA-approved  changes  in 
the  package  insert,  labels  or  labeling,  the 
manufacturing  firm  and/or  its  authorized 
representative  shall  provide  notification 
of  these  changes  within  30  days. 

13.  The  manufacturing  firm  and/or  its 
authorized  representative  shall  provide 
samples  of  the  product  in  the  packaged 
form  in.  which  the  product  is  offered  for 
registration. 

14.  For  re-registration  of  pharmaceutical  or 
biological  preparations  manufactured 
and  marketed  in  the  United  States: 

a.  Copy  of  the  original  registration 
certificate  issued  by  the  Ministry  of 
Public  Health 

b.  Complete  information  on  changes  in  the 
composition  or  manufacturing  process 
since  the  original  registration 

'  c.  Summary  of  information  concerning  side 
effects,  adverse  effects  and  complaints 
received  by  the  firm  during  the  previous 
5  years. 

Annexn  *    '     ..       "*     '  ^., 

Addendum  1  .     ■•       .~ 

Supplemental  Guidelines  for  Submission 
of  Methods  of  Analysis  and  Release 
Specifications  in  Applications  for  Synthetic 
Chemical  Compounds  (substances)  for 
Registration  in  the  Republic  of  Belarus 
Where  appropriate  for  the  suiMtance 
submitted: 

1.  Description  of  material  (appearance) 

2.  Identification  test(s) 

3.  Solubility 

4.  Flash  point/evaporation  point      -k    / 


5.  Melting  point  and  boiling  point 
'    6.  Specific  gravity/density 

7.  Specific  rotation 

8.  Absorbance  tost  (Specific  Absorbance) 

9.  Refractive  index 

10.  Clarity  and  color  of  solution 

11.  Impurity(ies)  te8t(8)  (Chromatographic 
Profile) 

12.  pH  test 

13.  Chlorides  test 

14.  Sulphates  test 
15*.  Loss  on  drying 

16.  Water  contents  assessed  by  Carl  Fisher 
titration  (include  weight  tested) 

17.  Residual  solvents  test 

18.  Heavy  metals  test 

19.  Assay 

20.  Microbiological  tests 

21.  Residue  on  ignition 

AnnexD 

Addendum-2 

Supplemental  Guidel'mes  for  the 
Submission  of  Methods  for  Analysis  and 
Release  Specifications  in  Applications  for 
Liquid  Injection  Dosage  Form  Products  for 
Registration  in  the  Republic  of  Belarus 

Where  appropriate  for  the  product 
submitted: 

1.  Description  (appearance) 

2.  Identification  test 

3.  Transmittance/ Absorbance  test 

4.  Particle  size  (in  cases  of  suspension, 
emulsion) 

5.  Solution  pH 

6.  Specific  rotation 

7.  Specific  gravity/density 

8.  ImpurityOes)  te8t(s)  (Chromatographic 
Profile) 

9.  Net  contents  test/Deliverable  Volume 

10.  Pyrogen  test  (L.A.L.  test) 

11.  Sterility  testing 

12.  Completeness  of  solution  and 
particulate  test 

13.  Clarity  and  color  of  solirtion 

14.  Assay 


Addendum  3 

Guidelines  on  Information  Appropriate  for 
Submission  of  Methods  for  Analysis  and 
Release  Specifications  in  Applications  for 
Solid  Dosage  Forms  for  Preparation  of 
Injections  and  Antibiotics  for  Registration  in  ; 
the  Republic  of  Belarus 

Where  appropriate  for  the  product 
submitted: 

1.  Description  (appearance) 

2.  Solubility 

3.  Net  contents  test 

4.  Identification  test 

5.  Melting  range 

r  ■  6.  Specific  rotation 

7.  Specific  absorbance 

8.  Ckimpleteness  of  solution  and  particulate 
test 

9.  Impurity(ie8)  test(s)  (Chromatographic 
Profile) 

■'    10.  pH  test 

11.  Chlorides  test 

12.  Sulphates  test 

13.  Loss  on  drying 

14.  Water  test  determined  using  Carl  Fisher 
titration  (include  weight  tested) 

15.  Heavy  metals 
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16. 1'yrogenicity  tests  (chemical  test) 

17.  Test  for  sterility 

18.  Assay 

19.  Uniformity  of  dosage  units 

20.  Clarity  and  color  of  solution 

Annex n  ^ 

Addendum  4  •  -i 

Supplemental  Guidelines  for  the      ' '  -  - 
Submission  of  Methods  for  Analysis  and 
Release  Specifications  in  Applications  tor 
Liquid  Ophthalmic  Dosage  Form  Products  for 
Registration  in  the  Republic  of  Belarus 

Where  appropriate  for  the  product 
submitted: 

1.  Description  (appearance,  color,  clarity, 
particulate  matter)  ^ . 

2.  Identification  test  ;  X^ 

3.  Impurity(ies)  test(s)  (Chromatographic 
Profile) 

4.  Transmittance/Absorbance  test 

5.  Viscosity  (for  solutions  containing 
methyl  cellulose  or  similar  substances) 

6.  pH  test 

7.  Determination  of  fill  volume  (method 
and  allowable  deviations) 

8.  Sterility  test  _i 

9.  Assay 

10.  Particulates  count-  clear  liquids 
.   11.  Particle  size- susfwnsions 

Annex  n  '     *  j«»~ 

Addendum  5  ..'.-'. 

Supplemental  Guidelines  for  the 
Submission  of  Methods  for  Analysis  and 
Release  Specifications  in  Applications  for 
Liquid  Dosage  Forms  for  Internal  and 
External  Use  Products  for  Registration  in  the 
Republic  of  Belarus 

Where  appropriate  for  the  product  - 

submitted: 

1.  Description  (appearance,  color)    . 

2.  Identification  test  '  •    " ' . 

3.  pH  test 

4.  Specific  gravity/density 

5.  Viscosity 

6.  Particle  size  test  (in  cases  of  suspension, 
emulsion)  "., 

7.  Net  contents  test 

8.  Assay  •'..' 

9.  Microbiological  purity  test(s) 

10.  Impurity(ies)  te8t(s)  (Chromatographic 
Profile) 

Annex  n 

Addendum  6 

Supplemental  Guidelines  for  the 
Submission  of  Methods  for  Analysis  and 
Release  Specifications  in  Applications  for 
Aerosol  I>osage  Forms  for  Registration  in  the 
Republic  of  Belarus 

Where  appropriate  for  the  product 
submitted: 

1.  Description 

2.  Container  integrity  test 

3.  Pressure  test 

4.  Assay 

5.  Uniformity  of  delivered  dose 

6.  Net  contents  test  and  number  of  (}oses 
in  container  (for  dosed  aerosols) 

7.  Percent  total  volume  delivered 

8.  Aerosol  particle  size  test 

9.  Identification  test 

10.  Water  content  test  (method  and 
allowable  limits) 


11.  Impuritydes)  test(s)  (Chromatographic 
Profile) 

12.  Microbiology  purity  (description  of  tost 
or  reference  to  Pharmacopeia) 

AnnexII 

Addendum  7 

Supplemental  Guidelines  for  the 
Submission  of  Methods  for  Analysis  and 
Release  Specifications  in  Applications  for 
Tablets  and  Dragee  Dosage  Form  Products  for 
Registration  in  the  Republic  of  Belarus 

Where  appropriate  for  the  product 
submitted: 

1.  Description  (appearance,  color  of  tablets, 
appearance  in  fracture,  size  of  tablets, 
diameter  and  height,  strength) 

2.  Average  mass  of  tablets,  method, 
allowable  deviations 

3.  Identification  test 

4.  Impurity(ies)  test(s)  (Chromatographic 
Profile) 

5.  Insoluble  Ash  test  (HCl) 

6.  Disint^ration  test  (method)  and/or 

7.  Dissolution  test,  or  release  rate  test 

8.  Uniformity  of  dosage  units  test/content 
uniformity  test 

9.  Assay 

10.  Microbiology  purity  test(s) 

"Requirement  no.  8  shall  apply  for  tablets 
in  which  proportion  of  active  ingredient  in 
one  tablet  amounts  to  50  mg  or  less. 

Annex n 

Addendum  8 

Supplemental  Guidelines  for  the 
Submission  of  Methods  for  Analysis  and 
Release  Specifications  in  Applications  for 
Solid  Oral  Capsule  Dosage  Form  Products  for 
Registration  in  the  Republic  of  Belarus 

Where  appropriate  for  the  product 
submitted: 

1.  Description  of  capsule  and  its  contents 
(appearance,  form,  color) 

2.  Identification  test 

3.  Averse  weight  of  capsule  contents/ 
weight  variation  test  (method  and  allowable 
deviations] 

4.  Disintegration  test  (method)  and/or 

5.  Dissolution  test,  or  release  rate  test 

6.  Uniformity  of  dosage  units  test/content 
uniformity 

7.  Solubility  test 

8.  Assay 

9.  Microbiology  purity  test 

10.  Impurity(ie8)  te8t(s)  (Chromatographic 
Profile) 

Requirements  6  and  7  apply  to  capsules  in 
which  proportion  of  active  ingredient  per  one 
capsule  amounts  to  50  mg.  or  less. 

Annexn 

Addendum  9 

Supplemental  Guidelines  for  the 
Submission  of  Methods  for  Analysis  and 
Release  Specifications  in  Applications  for 
Suppository  Products  for  R^istration  in  the 
Republic  of  Belarus 

Where  appropriate  for  the  product 
submitted: 

1.  Description  (appearance,  color,  form, 
diameter,  homogeneity) 


2.  Average  weight  of  dosage  unit  tost 

3.  Identification  test 

4.  Melting  point  or  measuring  full 
deformation  time  (lipophilic  bases) 

5.  Dissolution  time  (hydrophflic  bases) 

6.  Test  for  uniformity  of  dosage  units 
(content  uniformity) 

7.  Assay 

8.  Microbiology  purity  test(s) 

9.  Impurity(ies)  test(s)  (Chromatographic 
Profile) 

Requirement  5  shall  be  observed  for  * 

suppositories  where  proportion  of  active 
ingredient  in  one  supf>ository  amounts  to  SO 
mg.  or  less 

Annexn 

Addendum  10  .;: 

Supplemental  Guidelines  for  the 
Submission  of  Methods  for  Analysis  and 
Release  Specifications  in  Applications  for^ 
Topical  Solid  Products  for  External  Use  for 
Registration  in  the  Republic  of  Belarus 

Where  appropriate  for  the  product 
submitted: 

1.  Description  (appearance,  color) 

2.  Identification  test 

3.  Net  Contents  test 

4.  pH  of  aqueous  extraction  solution 

5.  Uniformity  of  dosage  unit  test 

6.  Particle  size  test  (Size  determinattoa  of 
drug  particles) 

7.  Sterility  test  (for  eye  ointments) 

8.  Assay 

9.  Microbiological  purity  tests 

10.  Impurity(ies)  test(s)  (Chromatographic 
Profile) 

Requirement  6  shall  apply  in  acoordance 
with  the  typ>e  of  ointment 

Annexn 

Addendum  U        ' 

Supplemental  Guidelines  for  the 
Submission  of  Methods  for  Analysis  and 
Release  Specifications  in  Applications  for 
Tincture  and  Extract  products  for 
Registration  in  the  Republic  of  Belarus 

Where  appropriate  for  the  product 
submitted: 

1.  Alcohol  test 

2.  Description  (appearance,  color) 

3.  Identification  test 

4.  Heavy  metals 

5.  Specific  gravity/density. 

6.  Residue  on  drying 

7.  Net  contents  test 

8.  Assay 

9.  Moisture  content  test 

NOTE:  This  Applies  only  to  tincture  and 
extract  regulated  as  drug  products. 

Medicinal  Plants  and  Teas  are  not  covered 
under  this  Memorandum  of  Understanding. 
[FR  Doc.  96-32424  Filed  12-20-S6:  8:45  am] 

aaUNO  CODE  41W-«1-F 
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Health  Care  Financing  AdministratkMi 
tDoeuimnt  ktonWtor:  HCFA-A-aeol 

Emergency  ClearafKe:  PubHc 
Information  Collection  Requlrementa 
Submitted  to  the  Office  of  Management 
and  Budget  (OMB) 

In  compliance  with  the  requirement 
of  section  3506(c)(2)(A)  of  the 
Paperwork  Reduction  Act  of  1995,  the 
Health  Care  Financing  Administration 
(nCFA).  Department  of  Health  and 
Human  Services  (DHHS).  has  submitted 
to  the  Office  of  Management  and  Budget 
{.OMB)  the  following  request  for 
Emergency  review.  We  are  requesting  an 
emergency  review  because  the 
collection  of  this  information  is  needed 
prior  to  the  expiration  of  the  normal 
time  limits  under  OMB's  regulations  at 
5  C.F.R.,  Part  1320.  The  collection  of 
HEDIS  3.0  performance  measures, 
including  the  Health  of  Seniors  and 
Consumer  Assessment  of  Health  Plans 
Study  siuveys  is  necessary  for  HCFA  to 
obtain  the  information  necessary  for  the 
proper  oversight  and  administration  of 
the  Medicare  Managed  Care  Program. 
The  Agency  cannot  reasonably  comply 
with  the  normal  clearance  procedures 
because  public  harm  is  likely  to  result 
due  to  the  delay  in  reporting  of  health 
care  quality  measures.  If  emergency 
clearance  is  not  provided  HCFA  will  be 
forced  to  postpone  the  collection  of  this 
data  for  eighteen  months  due  to  the 
timing  of  contract  cycles. 

HCFA  is  requesting  OMB  review  and 
approval  of  this  collection  by  12/31/96, 
with  a  180-day  approval  period.  During 
this  180-day  period  HCFA  will  publish 
a  separate  Federal  Register  noUce 
announcing  the  initiation  of  an 
extensive  60-day  agency  review  and 
public  comment  period  on  these 
requirements.  Then  HCFA  will  submit 
the  requirements  for  OMB  review  and 
an  extension  of  this  emergency 
approval. 

Type  of  Information  Request:  New 
collection;  Title  of  Information 
Collection:  HEDIS  3.0  (Health  Plan  Data 
and  Information  Set),  including  the 
Health  of  Seniors  and  Consumer 
Assessment  of  Health  Plans  Study 

(CAHPS)  surveys  and  supporting      

regulations  42  CFR  417.470.  and  42  CFR 
417.126;  Fomi  Number:  HCFA-R-200; 
Use:  HEDIS  will  be  used  for  3  purposes: 
(1)  to  provide  summary  comparative 
data  to  the  Medicare  beneficiary  to 
assist  them  in  choosing  among  health 
plans;  (2)  to  provide  information  to 
health  plans  for  internal  quality 
improvement  activity:  and  (3)  to  provide 
HCFA,  as  purchaser,  information  useful 
for  monitoring  quality  of  and  access  to 
'Care  provided  by  the  plans;  Frequency: 


annually;  Affected  Public:  Individuals 
or  Households,  non-profit  and  for  profit 
HMOs  which  contract  with  HCFA  to 
provide  managed  health  care  to 
Medicare  beneficiaries;  Number  of 
Respondents:  438,674;  Total  Annual 
Responses:  438,674  Total  Annual  Hours 
Requested:  671.000. 

To  request  copies  of  the  proposed 
paperwork  collections  referenced  above, 
call  the  Reports  Clearance  Office  on 
(410)  786-1325.  Written  comments  and 
recommendations  for  the  proposed 
information  collections  should  be  sent 
by  12/31/96  directly  to  the  OMB  Desk 
Officer  designated  at  the  following 
address:  CMB  Human  Resources  and  . 
Housing  Branch;  Attention:  Allison 
Eydt,  New  Executive  Office  Building, 
Room  10235,  Washington,  D.C  20503. 

Dated:  December  17. 1996. 
Edwin  J.  Gialzel, 

Director,  h4anagement  Analysis  and  Planning 

Staff,  Office  of  Financial  and  Human 

Resources,  Health  Care  Financing 

Administration. 

(PR  Doc.  96-32687  Filed  12-20-96;  8:45  am) 

BIUJNQ  COM  412MS-^ 


National  Institutee  of  Health 

National  Center  for  Reeeerch 
Resources;  Notice  of  Meeting  of  the 
National  Advisory  Reeeerch  Resources 
Council  arKi  Its  Planning 
SulKommlttee 

Pursuant  to  Puh.  L.  92-463,  notice  is 
hereby  given  of  the  meeting  of  the 
National  Advisory  Research  Resources 
Council  (NARRC),  National  Center  for 
Research  Resources  (NCRR).  This 
meeting  will  be  open  to  the  public  as 
indicated  below.  Attendance  by  the 
public  will  be  limited  to  space  available. 

This  meeting  will  be  closed  to  the 
public  as  indicated  below  in  accordance* 
with  provisions  set  forth  in  sees. 
552b(c)(4)  and  552b{c)(6),  Title  5.  U.S.C. 
and  sec.  10(d)  of  Pub.  L.  92-463,  for  the 
review,  discussion  and  evaluation  of 
individual  grant  applications.  The 
applications  and  the  discussions  could 
reveal  confidential  trade  secrets  or 
commercial  property  such  as  patentable 
material,  and  personal  information 
concerning  individuals  associated  with 
the  applications,  the  disclosure  of 
which  would  constitute  a  clearly 
unwarranted  invasion  of  personal 
privacy. 

Ms.  Maureen  Mylander,  Public  Affairs 
Officer,  NCRR,  National  Institutes  of 
Health,  1  Rockledge  Center,  Room  5146. 
6705  Rockledge  Drive,  MSC  7965, 
Bethesda,  Maryland  20892-7965.  (301) 
435-0888.  will  provide  a  summary  of 
the  meeting  and  a  roster  of  the  members 


upon  request.  Other  information 
pertaining  to  the  meeting  can  be 
obtained  from  the  Executive  Secretary 
indicated.  Individuals  who  plan  to 
attend  and  need  special  assistance,  such 
as  sign  language  interpretation  or  other 
reasonable  accommodations,  should 
contact  the  Executive  Secretary  in 
advance  of  the  meeting. 

Name  of  Committee:  The  Subcommittee  on 
Planning  of  the  National  Advisory  Research 
Resources  Council. 

Place  of  Meeting:  National  Institutes  of 
Health.  9000  Rockville  Pike.  Conference 
Room  3B41,  Building  31B.  Bethesda. 
Maryland  20892. 

Open:  February  6,  7:30  a.m.-8:45  a.m. 

Purpose/ Agenda:  To  di.scus8  policy  issues. 

Name  of  Committee:  National  Advisory 
Research  Resources  Council. 

I^ace  of  Meeting:  National  Institutes  of 
Health,  9000  Rockville  Pike.  Conference 
Room  6.  Building  3lC,  Bethesda.  Maryland 
20892. 

Open:  February  6, 9  a.m.  until  recess. 

uosed:  February  7.  8:30  a.m.  until  11  a.m. 

Open:  February  7, 11  a.m.  until 
adjournment. 

Purpose/ Agenda:  Report  of  Center  Director 
and  other  issues  related  to  Council  business. 

Executive  Secretary:  Louise  Ramm,  Ph.D.. 
Deputy  Director,  National  Center  for 
Research  Resources,  Building  12A.  Room 
4011.  Bethesda.  MD  20892,  Telephone:  (301) 
496-6023. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  93.306.  Laboratory  Animal 
Sciences  and  Primate  Research;  93.333, 
Clinical  Research;  93.337,  Biomedical 
Research  Support;  93.371.  Biomedical 
Research  Technology;  93.389.  Research 
Centers  in  Minority  Institutions;  93.198, 
Biological  Models  and  Materials  Research; 
93.167,  Research  Facilities  Improvement 
Program;  93.214,  Extramural  Research 
Facilities  Construction  Projects.  National 
Institutes  of  Health.) 

Dated:  December  16, 1996. 
Paala  N.  Hayee. 

Acting  Committee  Management  Officer,  NIH. 
[FR  Doc.  96-32413  Filed  12-20-96;  8:45  am| 

BILUNQ  COW  414*-01-ll 


National  Heert,  Lung,  and  Blood 
Institute;  Notice  of  Meeting  of  the 
National  Heart,  Lung,  and  Blood 
Adviaory  Council 

Pursuant  to  Pub.  L,  92-463,  notice  is 
hereby  given  of  the  meeting  of  the 
National  Heart,  Lung,  and  Blood 
Advisory  Council,  February  6-7, 1997, 
National  Institutes  of  Health,  9000 
Rockville  Pike.  Building  31,  Conference 
Room  10,  Bethesda,  Maryland. 

The  Council  meeting  will  be  open  to 
the  public  on  February  6  from  8:30  a.m. 
to  approximately  3:00  p.m.  for 
discussion  of  program  policies  and 
issues.  Attendance  by  the  public  will  be 
limited  to  space  available. 
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In  accordance  with  the  provisions  set 
forth  in  sees.  552b(c)(4)  and  552b(c)(6). 
Title  5,  U.S.C.  sec.  10(d)  of  Pub.  L.  92- 
463,  the  meeting  will  be  closed  to  the 
public  from  approximately  3:00  p.m.  to 
recess  on  February  6  and  from  8:30  a.m. 
to  adjournment  on  February  7  for  the 
review,  discussion  and  evaluation  of 
individual  grant  applications.  These 
applications  and  the  discussions  could 
reveal  conHdential  trade  secrets  or 
commercial  property  such  as  patentable 
material,  and  personal  information 
concerning  individuals  associated  with 
the  applications,  the  disclosure  of 
which  would  constitute  a  clearly 
unwarranted  invasion  of  personal 
privacy. 

Individuals  who  plan  to  attend  and 
need  special  assistance,  such  as  sign 
language  interpretation  or  other 
reasonable  accommodations,  should 
contact  the  Executive  Secretary  in 
advance  of  the  meeting. 

Dr.  Ronald  G.  Geller,  Executive 
Secretary,  National  Heart,  Lung,  and 
Blood  Advisory  Council,  Rockledge 
Building  (RKL2),  Room  7100,  National 
Institutes  of  Health,  Bethesda,  Maryland 
20892.  (301)  435-0260,  will  furnish 
substantive  program  information. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  93.837,  Heart  and  Vascular 
Diseases  Research:  93.838,  Lung  Diseases 
-  Research;  and  93.839,  Blood  Diseases  and 
Resources  Research,  National  Institutes  of 
Health.) 

Dated;  Dgcemtier  16, 1996. 
Paula  N.  Hayes, 

Acting  Committee  Management  Officer,  NIH. 
(PR  Doc.  96-32414  Filed  12-20-96;  8:45  am] 

MLUNQ  COM  4140-ai-M 


National  Heart,  Lung,  and  Blood 
Institute;  Notice  of  Closed  Meetings 

Pursuant  to  Section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
National  Heart,  Lung,  and  Blood 
Institute  Special  Emphasis  Panel  (SEP) 
meetings: 

Name- of  SEP:  PEACE  11— Homocysteine. 

DOte:  January  13-14, 1997. 

Time:  7:30  p.m. 

Place:  Holiday  Inn  Gaithersburg,  2 
Montgomery  Village  Avenue,  Gaithersburg, 
Maryland  20879. 

Contact  Person:  Anthony  M.  Coelho,  Jr.. 
Ph.D.,  Two  Rockledge  Center,  Room  7194. 
6701  Rockledge  Drive,  Bethesda,  MD  20892- 
7924,(301)435-0288. 

Purpose/ Agenda.To  review  and  evaluate 
grant  applications. 

This  notice  is  being  published  less  than 
fifteen  days  prior  to  the  meeting  due  to  the 
urgent  need  to  meet  timing  limitations 
imposed  by  the  review  and  funding  cycle. 


Name  of  SEP:  Bogalusa  Heart  Study. 

Date:  February  10. 1997. 

Time;  9:00  a.m. 

Place:  Sheraton  Crystal  City  Hotel,  1800 
Jefferson*Davis'Highway,  Arlington,  Virginia. 

Contact  Person:  C.  James  Scheirer.  Ph.D., 
Two  Rockledge  Center.  Room  7220. 6701 
Rockledge  Drive.  Bethesda.  MD  20892-7924. 
(301)  435-0288. 

Purpose/ Agenda:  To  review  and  evaluate 
grant  applications. 

Name  of  SEP:  Review  of  the  Independent 
Scientist  Aivards  (K02s)  and  the  Mentored 
Clinical  Scientist  Development  Awards 
(K08s). 

Dote:  February  11. 1997. 

Time:  8:00  a.m. 

Place:  Woodfin  Suite  Hotel,  1380  Piccard 
Drive.  Rockville,  Maryland  20852. 

Contact  Person:  S.  Charles  Selden,  Ph.D., 
Two  Rockledge  Center.  Room  7196,  6701 
Rockledge  Drive.  Bethesda.  MD  20892-7924. 
(301)  435-0288. 

Purpose/ Agenda:  To  review  and  evaluate 
grant  applications. 

These  meetings  will  be  closed  in 
accordance  with  the  provisions  set  forth  in 
sees.  552b(c)(4)  and  552b(c)(6).  Title  5,  U.S.C 
Applications  and/or  proposals  and  the 
discussions  could  reveal  confidential  trade 
secrets  or  commercial  property  such  as 
patentable  material  and  personal  information 
concerning  individuals  associated  with  the 
apftlications  and/or  proposals,  the  disclosure 
of  which  would  constitute  a  clearly 
unwarranted  invasion  of  personal  privacy. 
(Catalog  of  Federal  Domestic  Assistance 
Programs  Nos.  93.837.  Heart  and  Vascular 
Diseases  Research;  93.838.  Lung  Diseases 
Research;  and  93.839.  Blood  Diseases  and 
Resources  Research.  National  Institutes  of 
Health) 

Dated:  December  17. 1996. 
Paula  N.  Hayes, 

Acting  Committee  Management  Officer,  NIH. 
[FR  Doc.  96-32418  Filed  12-20-96;  8:45  am] 
BILUNQ  CODE  4140-01-M 


National  Institute  of  Environmental 
Health  Sciences;  Notice  of  a  Closed 
Meeting 

Pursuant  to  Section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
National  Institute  of  Environmental 
Health  Sciences  Emphasis  Pan^  (SEP) 
meeting. 

Name  of  SEP:  Studies  to  Evaluate  Dioxin 
Toxic  Equivalency  Factors  (TEFs). 

Date:  January  16, 1997. 

Time:  9:00  a.m. 

Pface:  National  Institute  of  Environmental 
Health  Sciences,  South  Campus.  Conference 
Center  101-C,  Research  Triangle  Park.  NC. 

Contact  Person:  Dr.  John  Braun,  National 
Institute  of  Environmental  Health  Sciences. 
P.O.  Box  12233,  Research  Triangle  Park.  NC 
27709.(919)541-1446. 

Purpose/ Agenda:  To  review  and  evaluate 
contract  proposals. 


The  meeting  will  be  closed  in  accordamx 
with  the  previsions  set  forth  in  sees. 
552b(c)(4)  and  552b(cK6),  Title  5.  U.S.C 
Applications  and/ or  proposals  and  the 
discussions  could  reveal  confidential  trade 
secrets  or  cc  nmercial  property  such  as 
patentable  .naterial  and  personal  information 
concerning  individuals  associated  with  the 
applications,  the  disclosure  of  which  would 
constitute  a  clearly  unwarranted  invasion  of 
personal  privacy. 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  93.113.  Biological  Response  to 
Environmental  Agents;  93.114,  Applied 
Toxicological  Research  and  Testing;  93.115, 
Biometry  and  Risk  Estimation;  93.894. 
Resource  and  Manpower  Development, 
National  Institutes  of  Health) 

Dated:  December  16. 1996. 
Paula  N.  Hayes, 

Acting  Committee  Management  Officer,  NIH. 
IFR  Doc.  96-32411  Filed  12-20-96;  8:45  ami 
BILUNG  CODE  414e-ei-M 


National  Institute  of  Child  Heaitti  and 
Human  Development;  Notice  of  Closed 
Meeting 

Pursuant  to  Section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
National  Institute  of  Child  Health  and 
Human  Development  Special  Emphasis 
Panel  (SEP)  meeting: 

Purpose/ Agenda:  To  review  individual 
contract  proposals. 

Name  of  SEP:  Efficacy  Trial  of  Spermicidal 
Agents. 

Date:  January  13, 1997. 

Time:  8:00  ajn. — adjournment. 

Place:  6100  Executive  Boulevard,  6100 
Building,  Room  5E01,  Rockville.  Maryland 
20852. 

Contact  Person:  Hameed  Khan,  Ph.D., 
Scientific  Review  Administrator,  NICHD. 
6100  Executive  Boulevard,  6100  Building, 
Room  5E01.  Rockville,  Maryland  20852. 
Telephone:  301-496-1485. 

The  meeting  will  be  closed  in  accordance 
with  the  provisions  set  forth  in  sees. 
552b(c)(4)  and  552b(cK6).  Title  5.  U.S.C  The 
discussions  of  these  proposals  could  reveal 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material  and 
personal  information  concerning  individuals 
associated  with  the  proposals,  the  disclosure 
of  which  would  constitute  a  clearly 
unwarranted  invasion  of  personal  privacy. 
(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  [93.864.  Population  Research 
and  No.  93.665.  Research  for  Mothers  and  . 
Children,  National  Institutes  of  Health.) 

Dated:  December  16, 1996. 
Paula  N.  Hayes, 

Acting  Committee  Management  Officer.  NIH. 
(FR  Doc  96-32412  Filed  12-20-06;  8:45  ami 
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National  Institute  of  Envlroninental 
Health  Sciences;  Notice  of  Meeting  of 
National  Advisory  Envlroninental 
Haaltti  Sciences  Council 

Pursuant  to  Pub.  L.  92-463.  notice  is 
hereby  given  of  the  meeting  of  the 
National  Advisory  Environmental 
Health  Sciences  Council,  February  3, 
1997,  Building  101  Conference  Room, 
South  Campus,  Research  Triangle  Park, 
North  Carolina. 

This  meeting  will  be  open  to  the 
public  from  9:00  a.m.  to  approximately 
2:00  p.m.  for  the  report  of  the  Director. 
NIEHS.  and  for  discussion  of  the  NIEHS 
budget,  program  policies  and  issues, 
recent  legislation,  and  other  items  of 
interest.  Attendance  by  the  public  will 
be  limited  to  space  available. 

In  accordance  with  the  provisions  ^t 
forth  in  sees.  552b(c)(4)  and  552b{c)(6). 
Title  5.  U.S.C.  and  sec.  10(d)  of  Pub.  L. 
92-463,  the  meeting  will  be  closed  to 
the  public  from  approximately  2:00  p.m. 
to  adjournment,  for  the  review, 
discussion,  and  evaluation  of  individual 
grant  applications.  These  applications 
and  the  discussions  could  reveal 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Individuals  who  plan  to  attend  and 
need  special  assistance,  such  as  sign 
language  interpretation  or  other 
reasonable  accommodations,  should 
contact  the  Executive  Secretary  in 
advance  of  the  meeting. 

Dr.  Anne  Sassaman,  Director,  Division 
of  Extramural  Research  and  Training, 
and  Executive  Secretary,  National 
Advisory  Environmental  Health 
Sciences  Council,  NIEHS,  P.O.  Box 
12233,  Research  Triangle  Park,  North 
Carolina  27709.  (919)  541-7723,  will 
furnish  substantive  program 
information. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  93.113,  Biological  Response  to 
Environmental  Agents;  93.114.  Applied 
Toxicological  Research  and  Testing;  93115. 
Biometry  and  Risk  Estimation;  93.894, 
Resource  and  Manpower  [)evelopment. 
National  Institutes  of  Health) 
Dated:  December  16, 1996. 
Paula  N.  Hajes. 

Acting  Committee  Management  Officer,  NIH. 
IFR  Doc.  96-32415  Filed  12-20-96;  8:45  ami 

aaXMG  COOC  4140-ft1-M 


National  Library  of  Medicine;  Notice  of 
Meetings  of  ttte  Board  of  Regents  and 
ttw  Extramural  Programs 
Subcommittee 

Pursuant  to  Pub.  L.  92—463,  notice  is 
"  hereby  given  of  the  meeting  of  the  Board 
of  Regents  of  the  National  Library  of 
Medicine  on  January  29-30, 1997,  in  the 
Board  Room  of  the  National  Library  of 
Medicine,  8600  Rockville  Pike, 
Bethesda,  Maryland.  The  Extramural 
Programs  Subcommittee  will  meet  on 
January  28  in  the  5th  Floor  Conference 
Room,  Building  38A,  from  2  p.m.  to 
approximately  3:30  p.m.,  and  will  be 
closed  to  the  public. 

The  meeting  of  the  Board  will  be  open 
to  the  public  from  9  a.m.  to 
approximately  4:45  p.m.  on  January  29 
and  from  9  a.m.  to  adjournment  on 
January  30  for  administrative  reports 
and  program  discussions.  Attendance  by 
the  public  will  be  limited  to  space 
available.  Individuals  who  plan  to 
attend  and  need  special  assistance,  such 
as  sign  language  interpretation  or  other 
reasonable  accommodations,  should 
contact  Mrs.  Kimberly  Caraballo  at  301- 
496-4621  two  weeks  before  the  meeting. 

In  accordance  with  provisions  set 
forth  in  sees.  552b(c)(4),  552brc)(6),  Title 
5,  U.S.C.  and  sec.  10(d)  of  Pub.  L.  92- 
463,  the  entire  meeting  of  the 
Extramural  Programs  Subcommittee  on 
January  28  will  be  closed  to  the  public 
tmm  2  p.m.  to  approximately  3:30  p.m., 
and  the  regular  Board  meeting  on 
January  29  will  be  closed  frtnn 
approximately  4:45  to  5:15  p.m.  for  the 
Board  meeting  on  January  29  will  be 
closed  from  approximately  4:45  to  5:15 
p.m.  for  the  review,  discussion,  and 
evaluation  of  individual  grant 
applications.  These  applications  and  the 
discussion  could  reveal  confidential 
trade  secrets  or  commercial  property, 
such  as  patentable  material,  and 
personal  information  concerning 
individuals  associated  with  the 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  property. 

Mr.  Robert  B.  Mehnert,  Chief,  Office 
of  Inquiries  and  Publications 
Management,  National  Library  of 
Medicine,  8600  Rockville  Pike, 
Bethesda,  Maryland  20894.  Telephone 
Number:  301-496-6308,  will  furnish  a 
summary  of  the  meeting,  rosters  of 
Board  members,  and  other  information 
pertaining  to  the  meeting. 

(Catalog  of  Federal  Domestic  Assistance 
Programs  No.  93.879 — Medical  Library 
Assistance,  National  Institutes  of  Health] 


Dated:  December  16, 1996.  . 
Paula  N.  Hayes, 

Acting  Committee  Management  Officer,  NIH. 
(FR  Doc.  96-32416  Filed  12-20-96;  6:45  am) 

BNXMQ  COM  4140-01-M 


Division  of  Research  Grants;  Notice  of 
Closed  Meetings 

Pursuant  to  Section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following  Division 
of  Research  Grants  Special  Emphasis 
Panel  (SEP)  meetings: 

Purpose/ Agenda:  To  review  individual 
grant  applications. 

Name  of  SEP:  Multidisciplinary  Sciences: 

Date:  February  14, 1997. 

Time:  8KW  a.m. 

Place:  Holiday  Inn-Georgetown, 
Washington,  DC. 

Contact  Person:  Dr.  Eileen  Bradley, 
Scientiflc  Review  Administrator,  6701 
Rockledge  Drive,  Room  5120,  Bethesda, 
Maryland  20892,  (301)  435-1179. 

Name  of  SEP:  Clinical  Sciences. 

Date:  February  17-18. 1997. 

Time:  8:30  a.m. 

Place:  Holiday  Inn,  Silver  Spdng,  Mt). 

Contact  Person:  Dr.  Anthony  Chung, 
Scientific  Review  Administrator,  6701 
Rockledge  Drive,  Room  4138,  Bethesda, 
Maryland  20892,  (301)  435-1213. 

Name  of  SEP:  Biological  and  Physiological 
Sciences. 

Date:  February  20-21, 1997. 

Time:  8:00  a.m. 

Place:  Hyatt  Regency,  Bethesda,  MD. 

Contact  Person:  Dr.  Bob  Weller,  Scientific 
Review  Administrator,  6701  Rockledge  Drive, 
Room  5204,  Bethesda,  Maryland  20892,  (301) 
435-1259. 

Name  of  SEP:  Biological  and  Physiological 
Sciences. 

Dote.  March  3-4, 1997. 

Time:  9:00  a.m. 

Place:  Hyatt  Regency,  Bethesda.  MD. 

Contact  Person:  Dr.  Richard  Marcus, 
Scientific  Review  Administrator,  6701 
Rockledge  Drive,  Room  5194,  Bethesda. 
Maryland  20892,  (301)435-1256. 

Name  of  SEP:  Microbiological  and 
Immunological  Sciences.   ■ 

Date:  March  6-7, 1997. 

Time:  8:00  a.m. 

Place:  Holiday  Inn,  Bethesda,  MD. 

Contact  Person:  Dr.  Jean  Hickman, 
Scientific  Review  Administrator,  6701 
Rockledge  Drive,  Room  4178,  Bethesda, 
Maryland  20892,  (301)  435-1146. 

The  meetings  will  be  closed  in  accordance 
with  the  provisions  set  forth  in  sees. 
552b(c)(4)  and  552b(c)(6),  Title  5,  U.S.C 
Applications  and/or  proposals  and  the 
discussions  could  reveal  confidential  trade 
secrets  or  commercial  property  such  as 
patentable  material  and  personal  information 
concerning  individuals  associated  with  the 
applications  and/or  proposals,  the  disclosure 
of  which  would  constitute  a  clearly 
unwarranted  invasion  of  personal  privacy. 


■':  .■^■ 
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(C:atalog  of  Federal  Domestic  Assistance  Dated:  December  17, 1996.  Division  Of  Research  Qrants;  Notice  ol 

ProgramNos.  93.306.  93.333.  93.337,  93.393-  Paula  N.  Hayes,  Closed  Meetings 

93.396, 93.837-93.844. 93.846-93.878  ^^^^  Committee  Management  Officer.  NIH.          pursuant  to  Section  10(d)  of  the 

93.892.  93.893,  National  Institutes  of  Healtli.  ,p^  ^  96-32417  Filed  12-20-96;  8:45  am)  pederal  Advisory  Committee  Act.  as 

MJJNO  COM  4i40-ot-«i  amended  (5  U.S.C.  Appendix  2),  notice 

•i:        I -•;>•;  •-  is  hereby  given  of  the  following 

i        ^   ■  meetings  that  are  being  held  to  review 

/■  grant  applications: 


HHS) 


Study  section/contact  person 


January-March  1997 
meetings 


Time 


Localion- 


AIDS  and  Related  Research  Initial  Review  Group 


AIDS    &    Related    Research    1,    Dr.    Sami 

Mayyasi,  301-435-1216. 
AIDS   &   Related   Research  2,   Dr.   Giibeft 

Meier,  301-435-1219. 
AIDS  &  Related  Research  3,  Dr.  Marcel  Pons, 

301-435-1217. 
AIDS  &  Related  Research  5,  Dr.  Mohindar 

Poonian,  301-435-1218. 
AIDS   &    Related   Research   6,    Dr.   Gilbert 

Meier,  301-435-1219. 
AIDS   &   Related   Research   7,   Dr.   Gilbert 

Meier,  301-436-1219. 


Mar.  10-11 

Mar.  14 

Mar.  4-5  ... 

Mar.  13 

Mar.  7  

Mar.  21  


8KX}a.m 
8O0a.m 
8:00  a.m 
8:00  a.m 
8:00  a.m 
8:00  a.m 


Holiday  Inn,  Chevy  Chase,  MD. 
Holiday  Inn,  Chevy  Chase,  MD. 
HoMay  Inn,  Chevy  Chase,  MD. 
Hofiday  Inn,  Chevy  Chase,  MD. 
Holiday  Inn,  Chevy  Chase.  MO. 
Holiday  Inn,  Chevy  Chase.  MD. 


Biobehavtoral  and  SocM  Sciehceslnitial  Review  Group 


Behavioral  Medicine,  Ms.  Carol  Campbell, 
301-435-1257. 

Human  Development  &  Aging- 1,  Dr.  Anita  Mil- 
ter Sostek,  301-435-1260. 

Human  Development  &  Aging-2,  Dr.  Michael 
MicWin,  301-435-1258. 

Human  Development  &  Aging-3,  Dr.  Anita  Mil- 
ter Sostek,  301^35-1260. 

Social  Sciences  &  Populatkxi,  Dr.  Robert 
Welter,  301-435-1261. 


Feb.  26-27 
Feb.  20-21 
Feb.  25-26 
Feb.  27-28 
Feb.  13-14 


8:30  a.m 
9:00  a.m 
8:30  a.m 
9:00  a.m 
8.-00  a.m 


St.  James  Hotel,  Washington,  DC. 

Embassy  Suites  Hotel,  Chevy  Chase  Pavi- 

ion,  Washington,  DC. 
DoubtoTree  Hotel,  Ftockvilte,  MD. 

Embassy  Suites  Hotel,  Chevy  Chase  Pavl- 

ion,  Washington,  DC. 
Hyatt  Regency  Hotel,  Befhesda,  MD. 


Biochemical  Sciences  Initial  Review  Group 


Bkx:hemistry.  Dr.  Chhanda  Ganguly,  301- 
435-1739. 

Medical  Bk)Chemistry,  Dr.  Alexander 
Uacouras,  301-435-1740. 

Pathobiochemistry,  Dr.  Zakir  Bengali,  301- 
435-1742. . 

Physiological  Chemistry,  Dr.  DonaW  Schnei- 
der, 301-435-1165. 


Feb.  19-21 

Feb.  20-21  

Jan.  31-Feb.  1 
Feb.  20-21  


8:30  a.m 
8:30  a.m 
8:30  a.m 
8:00  sjn 


Georgetown  Holiday  Inn,  Washington,  DC. 
Wyndham  Bristol  Hotel.  Washington.  DC. 
Radisson  Huntley  Hotel,  Santa  Monna,  CA. 
Hyatt  |)egency  Hotel,  Bethesda,  MD. 


Biophysical  and  Chemical  Sciences  Initial  Review  Group 


Bio-Organk:  &  Natural,  Products  ChenMStry, 

Dr.  HaroW  Radtke,  301-435-1728. 
Bk)physical  Chemistry,  Dr.  John  Beister,  301- 

435-1727. 
Medkanal  Chemistry.  Dr.  RonaW  Dubois,  301- 

435-1722. 
Metaltobiochemistry,   Dr.  Asher  Hyatt,  301- 

435-1751. 
Molecular  &  CeUular  BkiphysKS,  Dr.  r4ancy 

Lamontagne.  301-435-1726. 
Physkal  Bk)chemistry,  Dr.  Gopa  Rakhit.  301- 

435-1721. 


Feb.  20-21  

Feb.  27-Mar.  1 

Feb.  12-14 

Feb.  20-21  

Feb.  27-28  ...~ 
Feb.  24-25  ..... . 


9:00  ajn 
J3:30am 
8:30  ajn 
8:30  a.m 
8:30  ajn 
8:30  ajh 


Georgetown  Hoiklay  Inn,  Washington,  DC. 
SL  James  Hotel,  Washington,  DC. 
Hoiklay  Inn,  Chevy  Chase,  MD. 
The  Georgetown  Inn,  Washington,  DC. 
Hotel  Del  La  Poste,  New  Orleans,  LA 
DoubteTree  Hotel,  RockviHe.  MD. 


Cardiovascular  Sciences  Inltlai  Review  Group 


Cardtovascular,  Or.  Gordon  Johnson,  301- 

435-1212. 
Cardk>vascular  &  Rental,  Dr.  Anthony  Chung, 

301-435-1213. 


Feb.  19-21 
Feb.  17-18 


8:00  a.m 
8:30  a.m 


Hoiklay  Inn,  Silver  Spring.  MD. 
Hoiklay  km.  Silver  Spring,  MD. 


r-^. 


.^-  ■■>■  -■  •- 
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Study  section/contact  person 

January-March  1997 
meetings 

^'■._,".-nm.\i^.-'^ 

V/j^                   LocalioB 

Experimental    Cardiovascuiar   Sciences,    Or. 

AnshumaJt  Chaudhan.  301-435-1210. 
Hematology-1,  Dr.  ClarK  Lum.  301-435-1195 
Hematology-2,  Dr.  JeooM  Fried.  301-435- 

1777. 
Pathology  A,  Dr.  Ijiny  Pinkus,  301-435-1214 
Pharmacniogy,  Or.  Jeanne  Ketiey,  301-435- 

1789. 

Feb.  24-25 

8:30  a.m  _ 

Doubletree  Hotel.  RocfcviHe.  MO. 

Feb.  13-14 

Feb.  19-20 . 

Feb.  4-5 

Feb.  26^^ 

8:00  a.m  , 

8:30  a.m  ..„..„...„   ..... 

Hyatt  Regency  Hotel.  Bettiesda,  MD. 
Holiday  Inn.  Chevy  Chase,  MD. 

Westm  Hotel.  Washington.  DC. 
American  Inn,  Bethesda,  MO. 

8:30  a.m 

8:00  ajn  

CeN  Developmant  and  Function  Initial  Review  Group 

Biologicai  Sciences-2.  Or.  Camilla  Day.  301- 

43S-1024. 
CeVuiar  Biotogy  and  Physiology-1.  Dr.  Gerald 

Greenhouse.  301-435-1023. 
Cellular     Biology     and     Physiology-2,     Or. 

Gerhard  Ehrenspeck,  301-435-1022. 
Human   Emt>fyok>gy   &   Oevelopment-2.   Dr. 

Sheny  Dupere,  301-435-1021. 
Intemational  &  Cooperative  Protects.  Or.  GlB. 

Mar.  3-5 ..™... 

Feb.  5-6 

Feb.  19-20 

8:30  a.m „ 

8:00  a.m  .'..... 

8:30  a.m  

Wyndham  Bristol  Hotel,  Washington,  DC. 
Sheraton  Reston  Hotel,  Reston.  VA. 
HoHday  Inn.  Chevy  Chase.  MO. 
Holiday  Inn,  Bethesda.  MD. 
Marriott  Residence  Inn  Bethesda  MD 

Feb.  20-21  _ 

Feb.  26-28  „., 

Feb.  13-14 „....; 

Feb.  6-7 

8:30  a.m  — 

8:30  a.m  

Warren,  301-435-1019. 
Molecular  Biology,  Dr.  Robert  Su.  301-435- 

8:30  a.m  

The  Georgetown  Inn.  Washington.  DC. 
Holiday  Inn.  Chevy  Chase,  MD. 

1025. 
Molecular  Cytology.  Dr.  Ramesh  Hayak,  301- 

8KX)  a.m ». 

436-1026. 

Endocrinology  and  Raproducttve  Sclonoot  InltM  Review  Group 

Ff^  on_oi 

8:30  a.m  ..„ 

8:30  a.m  

8:00  a.m 

8:00  a.m  .................„.; 

Emt>assy  Suites  Hotel,  Chevy  Chase  Pavil- 
ion, Washington,  DC. 
Holiday  Inn,  Bethesda,  MD. 
Holiday  Inn,  Chevy  Chase.  MO. 

Hyatt  Regency  Hotel.  Bethesda.  MD. 

Ramada  Inn,  RockvHIe,  MD. 

Knecht.  301-435-1046. 
Endocrinology,  Dr.  Syed  Amir,  301-435-1043 
Human  Embryology  &  Development- 1.  Dr.  Mi- 

Feb. 20-21  - 

Feb.  27-28 

chael  Knecht,  301-435-1046. 
Reproductive        Biology,        Dr.         Dermis 

Feb!  10-11  

Leszczynski.  301-435-1044. 
Reproductive    Endocnnology,    Or.    Abubakar 
Shaikh,  301-435-1042. 

Feb.  24-25 

8:00  a.m „.... 

Genetic  ScieiKes  Initial  Review  Group 


Bk)togKal  Sciences-I,   Or.   Nancy   Pearson, 

301^*35-1047. 
Genetks.   Dr.   DavkJ   Remondini,  301-435- 

1038. 
Genome,  Dr.  Cheryl  Corsaro.  301-435-1045 
Mammalian  Genetics,  Dr.  David  Remondini. 

301-435-1038. 


Mar.  5-7  .... 

Feb.  27-28 

Feb.  24-25 
Feb.  13-14 


8:30  a.m  

9:00  a.m 

9K)0  am  

9:00  a.m  


St  James  Hotel.  Washington.  DC. 

Hotel  Plaza  Real.  Santa  Fe,  NM. 

HoNday  Inn,  Chevy  Chase,  MD. 
ANA  Hotel,  Washington.  DC. 


-Haalth  Promotion  and 


Prevention  Initial  Review  Group 


Epidemjology  &  Disease  Control-1.  Dr.  Scott 

Feb.  12-14  

Feb.  24-25  

Feb.  20-21  ...„ 

8:30  a.m  

Marriott  Residence  Inn.  Bethesda,  MD. 

Osborne.  301-435-1782. 
Ep*demiok>gy   &    Disease   Control-2,   Dr.   J. 

8:30  a.m  .*.... 

Holktey  Inn,  Chevy  Chase.  MD. 
Double  Tree  Hotel.  Rockville.  MO. 

Terrell  HofleW.  301^435-1781. 
Nursing  Research.  Dr.  Gertrude  McFarland. 
301-435-1784. 

8:30  a.m  

Immunological  Sciences  Initial  nevlew  Group 


Allergy  &  Immunotogy,  Dr.  Gene  Zimmerman. 

301-435-1220. 
Experimental  lmmnunok>gy.  Dr.  Calbert  Laing, 

301-435-1221. 
Immunobiotogy.  Dr.  Betty  Hayden,  301-435- 

1223. 
Immunotogkal  Sciences.  Dr.  Anita  Corman 

Weinblatt,  301-435-1224. 


Feb.  21-22 
Feb.  13-14 
Feb.  13-14 
Feb.  26-28 


8:30  a.m  . 
8:30  a.m  . 
8:30  a.m. 
8r30a.m. 


Radisson  Miyako  Hotel.  San  Francisco,  CA. 
Holiday  Inn.  Chevy  Chase,  MO. 
Holiday  Inn.  Chevy  Chase,  MD. 
Holklay  Inn,  Chevy  Chase,  MO. 


hitoctkMis  DtaM 

Bactenotogy  &  Mycotogy-I  Dr.  Timothy  Henry. 
301-435-1147. 

Feb.  13-14 

8:30  a.m  _...... 

Marriott  ResUence  Inn,  Bethesda.  MD. 
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'Study  section/contact  person 

January-March  1997 
meetings 

Time 

Location 

Bacteriology     &     Mycotogy-2.     Dr.     William 

Branche,  Jr.,  301-435-1148. 
Experimental    Virology,    Dr.   Garrett    Keeler, 

301-435-1152. 
Microbial  Physiology  &  Genetics-1,  Dr.  Martin 

Slater,  301-435-1149. 
Microbial  Physiology  &  Genetics-2,  Dr.  Gerald 

Liddel,  301-435-1150. 
Tropical  Medicine  &  Parasitology,  Dr.  Jean 

Hickman,  301-435-1146. 
Virology,  Dr.  Rita  Anand.  301-435-1151  

Feb.  12-13 

Feb.  24-25 

Feb  2&-28  

&00  a.m 

8"30  a.m  

Holiday  Inn,  Chevy  Chase,  MD. 
Holiday  Inn,  Chevy  Chase.  MD. 

8:30  a.m  „ 

8:30  a.m 

8:00  a.m  

Holiday  Inn.  Chevy  Chase,  MD. 

Feb.  27-28  

Homevvood  Suites,  Santa  Fe,  NM. 

Feb.  13-14  

Mar.  3-4  

Holiday  Inn,  Bethesda,  MD. 

8:30  a.m  _ 

Double  Tree  Hotel.  Rockville.  MD. 

Musculoskeletat  and  Dental  Sdenoe  Initial  Revtawr  Group 


General  Medicine  A-1,  Dr.  Harold  Davidson, 

301-435-1776. 
General  Medicine  B,  Dr.  Shirley  Hilden,  301- 

435-1198. 
Oral    Biology    &    Medicine— 1,    Dr.    Priscilla 

Chen,  301-435-1787. 

Oral  Biology  &  Medicine-2,  301-435-1787 

Orthopedics   &   Musculoskeletal,   Dr.   Daniel 

McDonaW,  301-435-1215. 


Feb.  3-4  .... 
Feb.  27-28 
Feb.  3-4  .... 


Feb.  17-18 
Feb.  3-4  .... 


8:30  a.m 
8:00  a.m 
8:30  a.m 


8:30  a.m  

8KX)  a.m  ..... 


Marriott  Hotel,  Pooks  HHI.  Bethesda,  Md. 

Holiday  Inn,  Ctievy  Cttase,  MD. 

Holiday  Inn-CMd  Town,  Alexandria,  VA. 

ANA  Hotel,  Washington,  DC. 
Hobday  Inn,  Chevy  Chase.  MD. 


Neurotogkal   Sciences- 1,    Dr.    Carl   Banner, 

301-435-1251. 
Neurologrcal      Sciences-2,      Dr.      Kathleen 

Michels,  301-435-1250. 
Neurology  B-1,  Dr.  Kathleen  Michels.  301- 

435-1250. 
Neurology  B-2,  Dr.  Herman  TeiteHsaum,  301- 

435-1245. 
Neurotogy   C.   Dr.   Kenneth   Newrock.   301- 

435-1252. 

Feb.  26-27  

8:30  a.m  — 

8:00  a.m  

8:00  a.m  

Hyatt  Regency  Hotel,  Bethesda,  MD. 

Feb.  10-12  

Feb  10-11 

Holiday  Inn,  Chevy  Chase.  MD. 
ANA  Hotel,  Washington.  DC. 

Feb.  24-25 

8:30  a.m  

8-30 am  

Holklay  Inn.  Chevy  Chase,  MD. 

Feb.  26-28  

Radisson  Barcelo  Hotel,  Washington,  DC. 

Nutritional  and  Metabolic  Sciences  Initial  Review  Group 


General  Medkane  A-2.  Dr.  Mushtaq  Khan. 

301-435-1778. 
Metabolism,   Dr.   Krish  Krishman.  301-435- 

1779. 
Nutritkxi.  Dr.  Sooia  Kim.  301-435-1780 


Feb.  27-28 

Feb.  27-28 

Feb.  27-28 


8:30  ajn 
8K)0a.m 
8:30  a.m 


OoubleTree  Hotel,  Rockville,  MD. 
DoubleTree  Hotel,  RockviHe,  MD. 
DoubleTree  Hotel,  Rockville.  MD. 


Oncological  Sciences  Initial  Review  Group 


Chemical  Pathotogy.  Dr.  Edmund  Copetand. 
301-435-1715. 

Experimental  Therapeutics-I,  Dr.  Philip  Per- 
kins, 301-435-1718. 

Experimental  Therapeutics-2,  Dr.  Marcia 
Litv^ack,  301-435-1719. 

Metat>olk:  Pathotogy,  Dr.  Marcelina  Powers, 
301-435-1720. 

Pathotogy  B,  Dr.  Martin  Padarathsingh,  301- 
435-1717. 

Radiation.  Dr.  Paul  Strudter,  301-435-1716.  .. 


Feb.  Jan.  30-Feb  1 

Feb.  20-21 

Feb.  26-28 

Feb.  18-20 

Mar.  3-5 

Feb.  24-26  _.., 


8:00  a.m 
8:30  a.m 
8:30  a.m 
8:30  a.m 
8:00  a.m 
8:30  a.m 


DoubleTree  Hotel,  Ventura.  CA. 
Hyatt  Hotel,  Key  Bridge,  Artington,  VA. 
Holklay  Inn,  Chevy  Ctiase.  MD. 
Holtoay  Inn,  Silver  Spring,  MD. 
Keystone  Resort,  Keystone,  CO. 
Tamarron  Resort.  Durango.  CO. 


Pathophysiological  Sdanees  InMal  Review  Group 


Lung  Biotogy  &  Pathotogy.  Dr.  Anne  Clark. 

Feb.  26-27  „ 

8:00  a.m  .„ „ „.. 

Holklay  Inn,  Chevy  Chase,  MD. 

301-435-1017. 

Physotogy,  Dr.  Mtohael  Lang.  301-435-1015 

Feb.  14-15  _ 

8:30  ajn  . — 

EmtMssy  Suites  Hotel.  Chevy  Chase  Pavi- 
ion,  Washington.  DC. 

Respiratory  &  Applied  Phystotogy.  Dr.  Everett 

Mar.  10-12 

830  a.m  „....-.... 

Holklay  Inn.  Ctwvy  Chase.  MO. 

Sinnett.  301^*35-1016. 

Ssnaory  Sdanoes  initial  Review  Group 


Hearing  Research.  Or.  Joseph  Kimm.  301- 
436-1249. 


Fab.  17-18 


8:30  a.m 


Radisson  Barceto  Hotel.  Washington.  DC. 
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Study  section/conlact  person 

January-March  1997 
nrteetings 

-    *•.-: 

Location        r 

Sensory  Disorders  &  Language,  Mrs.  Soai 

Windte,  301-435-1277. 
Visual  Sciences  A,  Dr.  Luigi  Giacometti,  301- 

436-1246. 
Visual  Sciences  B.  Dr.  lennwd  Jafcubczak. 

301-435-1247. 
Visual  Sciences  C,  Dr.  Carole  Jebenna.  301- 

436-1248. 

Feb.  12-14 

Feb.  1»-21  ,...„ 

Feb.  12-13 

Feb.  12-14  — 

8:30  a.fn  _„ 

d^jitol  Holiday  Inn.  Washington,  DC. 
Ramada  Inn,  Rodonile,  MD. 
Radnson  Barcelo  Hotel.  Washington.  00. 
Omni  Shoreham  Hotel,  Washington,  DC. 

8:30  a.m ^..„. 

>. 
8:30  a.m _„i.«l.... 

8.-00  a.m 

Surgery,  Radiology  artd  Bioenglneertng  Initial  Review  Qroup 


Diagnostic    Radktiogy,    Dr.    Eieen    Bradtoy, 

301-435-1178. 
Surgery    &    Bioengineering,    Dr.    IMadarajen 

VydeBngum,  301  -435-1 1 76. 
Surgery,  Anesthestoiogy  &  Trauma.  Dr.  Qer- 

aid  Becker,  301-435-1750. 

Feb.  24-25 - 

Feb.  20-21  „ 

Feb.  19-20 

8:00  a.ra 

8:00  a.m.  

Georgetown  Holiday  Inn.  Washington.  DC. 
Georgetown  Holiday  Inn.  Washington,  DC. 
Georgetown  Holiday  Inn.  Washington,  DC. 

1.-00p.m.  

The  meetings  willl  be  closed  in 
accordance  with  the  provisions  set  forth 
in  sections  552b(c)(4)  and  552b(c)(6). 
Title  5,  U.S.C.  Applications  and/or 
proposals  and  the  discussions  could 
reveal  confidential  trade  secrets  or 
commercial  property  such  as  patentable 
material  and  personal  information 
concerning  individuals  associated  with 
the  applications  and/ or  proposals,  the 
disclosure  of  which  would  constitute  a 
clearly  unwarranted  invasion  of 
personal  privacy. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  93.306,  93.333,  93.337,  93.393- 
93.396,  93.837-93.844,  93.846-93.878. 
93.892.  93.893,  National  Institutes  of  Health. 
HHS). 

Dated:  December  16. 1996. 
PanU  N.  Hayes. 

Acting  Committee  Management  Officer,  NDi. 
IFR  Doc.  96-32419  Filed  12-20-96;  8:45  am] 
B«.LJNO  COOE  4140-01-M 


DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

IDocfcM  No.  FR-4086-N-00] 

Notice  of  Proposed  Information 
Collaction  for  Pubfic  Comment 

AGENCY:  Office  of  the  Assistant 
Secretary  for  Public  and  Indian 
Housing.  HUD. 

ACTION:  Notice. 

SUMMARY:  The  proposed  information 
collection  requirement  described  below 
will  be  submitted  to  the  Office  of  • 
Management  and  Budget  (OMB)  for 
review,  as  required  by  the  Paperworic 
Reduction  Act  The  Department  is 
soliciting  public  comments  on  the 
subject  proposal. 


DATES:  Comments  due:  February  21, 
1997. 

ADDRESSES:  Interested  persons  are 
invited  to  submit  comments  regarding 
this  proposal.  Comments  should  refer  to 
the  proposal  by  name  and/ or  OMB 
Control  Number  and  should  be  sent  to: 
Mildred  M.  Hamman,  Reports  Liaison 
Officer.  Public  and  Indian  Housing. 
Department  of  Housing  and  Urban 
Development,  451  7th  Street,  SW.. 
Room  4238,  Washington,  D.C,  20410- 
5000. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mildred  M.  Hamman,  (202}-708-0846, 
for  copies  of  the  proposed  forms  and 
other  available  documents.  (This  is  not 
a  toll-free  number). 

SUPPLEMENTARY  INFORMATION:  The 
Department  will  submit  the  proposed 
information  collection  to  OMB  for 
review,  as  required  by  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C. 
Chapter  35,  as  amended). 

This  Notice  is  soliciting  comments 
from  members  of  the  public  and  affected 
agencies  concerning  the  proposed 
collection  of  information  to:  (1)  evaluate 
whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  will  have  practical  utility; 
(2)  evaluate  the  accuracy  of  the  agency's 
estimate  of  the  burden  of  the  proposed 
collection  of  information;  (3)  enhance 
the  quality,  utility,  and  clarity  of  the 
information  to  be  collected;  and  (4) 
minimize  the  burden  of  the  collection  of 
information  on  those  who  are  to 
respond,  including  through  the  use  of 
appropriate  automated  collection 
techniques  or  other  forms  of  information 
technology;  e.g.,  permitting  electronic 
submission  of  responses. 


This  Notice  also  Usts  the  following 
information: 

Title  of  Proposal:  Public  Housing 
Designated  for  Occupancy  by  Disabled, 
Elderly,  or  Mixed. 

OMB  Number:  2577-0192. 

Description  of  the  need  for  the 
information  and  proposed  use:  The 
information  collection  burden 
associated  with  designated  housing  is 
required  by  statute.  Section  10  of  the 
Housing  Opportunity  and  Extension  Act 
of  1996  modified  Section  7  of  the  U.S. 
Housing  Act  of  1937  to  require  Public 
Housing  Agencies  (PHAs)  to  submit  to 
HUD  a  plan  for  designation  before  they 
designate  projects  for  elderly  families 
only,  disabled  families  only,  or  elderly 
and  disabled  fomilies.  In  this  plan, 
PHAs  must  docimient  why  the 
designation  is  needed  and  what 
additional  housing  resources  will  be 
available  to  the  non-designated  group. 

Form  Number:  None. 

Members  of  affected  public:  Public 
Housing  Agencies,  State  or  Local 
Governments. 

Estimation  of  the  total  number  of 
hours  needed  to  prepare  the  information 
collection  including  number  of 
respondents,  frequency  of  response,  and 
hours  of  response:  1 76  respondents  per 
year,  one  response  per  respondent,  21 
hours  average  per  response,  3.358  total 
reporting  burden  hours  per  year. 

Status  of  the  proposed  information 
collection:  Revision. 

Authoritjr.  Section  3506  of  the  Paperwork 
Reduction  Act  of  1995,  44  U.S.C  Chapter  35, 
amended. 

Dated:  December  17, 1996. 
Michael  B.  Janis, 

General  Deputy,  Assistant  Secretary  for  Public 
and  Indian  Housing. 
[FR  Doc  96-32468  Filed  12-20-96;  8:45  am] 

BNOJNQ  COOE  4210-n-« 
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QB>ARTMENT  OF  THE  MTERIOR 

Fish  and  Wildlife  Service 

Notice  of  Availability  of  Final 
EnvironnMntal  Impact  Statement 

AQENCY:  U.S.  Fish  and  Wildlife  Service. 
Department  of  the  Interior. 
ACTION:  Notice  of  availability  of  a  final 
Environmental  Impact  Statement  for  the 
proposed  reintroduction  of  the  Mexican 
gray  wolf  within  its  historic  range  in  the 
southwestern  United  States. 

FOR  FURTHER  INFORMATION  CONTACT: 
David  Parsons,  Mexican  Gray  Wolf 
Recovery  Coordinator,  P.O.  Box  1306. 
Albuquerque,  New  Mexico  87103-1306, 
at  (505)  248-6920. 

8UPPL£MBilTARY  INFORMATION:  A  limited 
number  of  individual  copies  of  the  EIS 
may  be  obtained  from  the  above 
address.  Copies  of  the  final  EIS  have 
been  distributed  to  public  libraries 
throughout  Arizona  and  New  Mexico,  to 
Federal,  State,  local,  and  tribal  agencies 
and  organizations  that  commented  on 
the  draft  EIS,  and  to  individuals 
requesting  copies.  Copies  of  the  EIS  and 
copies  of  public  comment  on  the  draft 
EIS  are  also  available  for  inspection  at 
the  U.S.  Department  of  the  Interior,  Fish 
and  Wildlife  Service,  Region  2 
Headquarters,  Albuquerque,  New 
Mexico.  Any  comments  on  the  proposal 
must  be  received  no  later  than  30  days 
after  the  date  of  publication  of  the 
notice  of  availability,  by  EPA  in  the 
Federal  Register,  of  the  EIS  on  the 
reintroduction  of  the  Mexican  gray  wolf 
within  its  historic  range  in  the 
southwestern  United  States.  No  action 
will  be  taken  on  this  proposal  before  30 
days  following  publication  of  the  notice 
of  availability  of  the  EIS  by  EPA. 

Dated:  December  16, 1996. 
John  G.  Rogers. 

Director.  Fish  and  Wildlife  Service. 

Dated:  Decemtwr  17. 1996. 
WilUe  R.  Taylor. 

Director,  Office  of  Environmental  Policy  and 
Compliance. 

IFR  Doc.  96-32476  Filed  12-20-96;  8:45  ami 
BIUJNQ  OOOe  43ie-66-M 


[AK-962-1410-00-P;  AA-«677-Al 

Bureau  of  Land  Management,  Alaska; 
Alaska  Native  Claims  Setoctkm 

In  accordance  with  Departmental 
regulation  43  CFR  2650.7(d),  notice  is 
hereby  given  that  a  decision  to  issue 
conveyance  under  the  provisions  of  Sec. 
14(a)  of  the  Alaska  Native  Claims 
Settlement  Act  of  December  18. 1971, 43 
U.S.C.  1601, 1613(a),  will  be  issued  to 


Koniag.  Inc..  successor  in  interest  to  Nu- 
Nachk  Pit,  Inc..  for  approximately 
10,760  acres.  The  lands  involved  are  in 
the  vicinity  of  Larsen  Bay,  Alaska. 

Soward  Moridian.  Alaska 

T.  30S.,R.  28W. 
T.  32  S..  R  28  W. 
T.  29  S.,  R.  30  W. 
T.  32  S.,  R  30  W. 
T.  31S..R31W. 

A  notice  of  the  decision  will  be 
published  once  a  week,  for  four  (4) 
consecutive  weekSi  in  the  Kodiak  Daily 
Mirror.  Copies  of  the  decision  may  be 
obtained  by  contacting  the  Alaska  State 
OfGce  of  the  Bureau  of  Land 
Management,  222  West  Seventh 
Avenue,  #13,  Anchorage,  Alaska  99513- 
7599  ((907)  271-5960). 

Any  party  claiming  a  property  interest 
which  is  adversely  affected  by  the 
decision,  an  agency  of  the  Federal 
government  or  regional  corporation, 
shall  have  until  January  22, 1997  to  file 
an  appeal.  However,  parties  receiving 
service  by  certified  mail  shall  have  30 
days  bom  the  date  of  receipt  to  file  an 
appeal.  Appeals  must  be  filed  in  the 
Bureau  of  Land  Management  at  the 
address  identified  above,  where  the 
requirements  for  filing  an  appeal  may  be 
obtained.  Parties  who  do  not  file  an 
appeal  in  accordance  with  the 
requirements  of  43  CFR  Part  4,  Subpart 
E,  shall  be  deemed  to  have  waived  their 
rights. 

Mkhael  C.  Johnson, 

Land  Law  Examiner,  ANCSA  Team,  Branch 
of  962  Adjudication. 
IFR  Dcx:.  96-32500  Filed  12-20-96;  8:45  ami 

aUJJNQ  CODE  4310->IA-P 


Bureau  of  Land  Management 

[AK-«62-141(M)0-P;  F-1404O-A] 
Alaska  Native  Claims  Selection 

In  accordance  with  Departmental 
regulation  43  CFR  2650.7(d),  notice  is 
hereby  given  that  a  decision  to  issue 
conveyance  under  the  provisions  of  Sec. 
14(a)  of  the  Alia^a  Native  Claims 
Settlement  Act  of  December  18, 1971, 43 
U.S.C.  1601, 1613(a).  will  be  isisued  to 
Stevens  Village  for  27.43  acres.  The 
lands  involved  are  in  the  vicinity  of 
Stevens  Village,  Alaska: 
T.  14  N.,  R.  7  W.,  Fairbanks  Meridian,  Alaska 

A  notice  of  the  decision  will  be 
published  once  a  week,  for  four  (4) 
consecutive  weeks,  in  the  Fairbanks 
Daily  News-Miner.  Copies  of  the 
decision  may  be  obtained  by  contacting 
the  Alaska  State  Office  of  the  Bureau  of 
Land  Managraaent,  222  West  Seventh 


Avenue,  #13.  Andiorage.  Alaska  99513- 
7599  ((907)  271-5960). 

Any  party  claiming  a  property  interest 
-which  is  adversely  affected  by  the 
decision,  an  agency  of  the  Federal 
government  or  regional  corporation, 
shall  have  untiVjanuary  22, 1997  to  file 
an  appeal.  However,  parties  receiving 
service  by  certified  mail  shall  have  30 
days  from  the  date  of  receipt  to  file  an 
appeal.  Appeals  must  be  filed  in  the 
Bureau  of  Land  Management  at  the 
address  identified  above,  where  the 
requirements  for  filing  an  appeal  may  be 
obtained.  Parties  who  do  not  file  an 
appeal  in  accordance  with  the 
requirements  of  43  CFR  Part  4,  Subpart 
E,  shall  be  deemed  to  have  waived  their 
rights. 

Michael  C.  Johnson. 

Land  Law  Examiner,  ANCSA  Team,  Branch 
of  962  Adjudication. 
(FR  Doc"  96-32481  Filed  12-20-96;  8:45  ami 

BUJNQ  COOC  431»-JA-M 


[AK-M2-141<M)0-P;  F-14944-A] 

Bureau  of  Land  Managen>ent,  Alaska; 
Alaska  Native  Claims  Selection 

In  accordance  with  Departmental 
regulation  43  CFR  2650.7(d),  notice  is 
hereby  given  that  a  decision  to  issue 
conveyance  under  the  provisions  of  Sec. 
14(a)  and  22(j)  of  the  Alaska  Native 
Claims  Settlement  Act  of  December  18. 
1971,  43  U.S.C.  1601, 1613(a),  will  be 
issued  to  Tozitna,  Limited  for  327.95 
acres.  The  lands  involved  are  in  the 
vicinity  of  Tanana,  Alaska,  within  T.  4 
N.,  R.  22  W.,  Fairbanks  Meridian, 
Alaska^ 

A  notice  of  the  decision  will  be 
published  once  a  week,  for  four  (4) 
consecutive  weeks,  in  the  Faiiixinks 
Daily  News-Miner.  Copies  of  the 
decision  may  be  obtained  by  contacting 
the  Alaska  State  Office  of  the  Bureau  of 
Land  Management,  222  West  Seventh 
Avenue,  #13,  Anchorage,  Alaska  99513- 
7599  ((907)  271-5960). 

Any  party  claiming  a  property  interest 
which  is  adversely  affected  by  the 
decision,  an  agency  of  the  Federal 
government  or  regional  corporation, 
shall  have  until  January  22, 1997  to  file 
an  appeal.  However,  parties  receiving 
service  by  certified  mail  shall  have  30 
days  from  the  date  of  receipt  to  file  an 
appeal.  Appeals  must  be  filed  in  the 
Bureau  of  Land  Management  at  the 
address  identified  above,  where  the 
requirements  for  filing  an  appeal  may  be 
obtained.  Parties  who  do  not  file  an 
appeal  in  accordance  with  the 
requirements  of  43  CFR  Part  4,  Subpart 
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E,  shall  be  deemed  to  have  waived  their 

rights. 

EUipbeUi  Sherwood, 

Land  Law  Examiner,  ANCSA  Team.  Branch 

of  962  Adjudication. 

[PR  Doc.  96-32499  Filed  12-20-96;  8:45  ami 

BNajNG  CODE  431«-«-P 

Bureau  of  Land  Management — Interior 

PD-01&-07-1610-00] 

Amendment  To  Extend  Public 
Comment  Period  on  Draft  Resource 
Management  Plan  and  Draft 
Environmental  Impact  Statement 
(RMP/EIS). 

summary:  On  Tuesday,  August  13, 1996 
a  Notice  of  Availability  was'published 
in  the  Federal  Register  for  the  draft 
Owyhee  Resource  Management  Plan 
and  draft  Environmental  Impact 
Statement  (RMP/EIS).  That  notice 
indicated  that  the  public  comment 
period  provided  for  in  43  CFR  Part  1600 
(BLM  Planning  Regulations)  would 
remain  open  until  November  15,  1996. 
A  subsequent  notice  pmblished  on 
Friday,  November  8, 1996  amended  that 
notice  and  extended  the  public 
comment  period  until  January  3,  1997. 
This  notice  amends  both  of  those 
previous  notices.  The  comment  period 
has  now  been  extended  and  will  close 
on  July  3,  1997. 

DATES:  The  public  comment  period  for 
the  draft  Owyhee  Resource  Management 
Plan  and  draft  Environmental  Impact 
Statement  (RMP/EIS)  has  been  extended 
and  will  close  on  July  3, 1997. 
ADDRESSES:  Written  comments  may  be 
submitted  at  any  time  during  the 
comment  period  to  the  Boise  Field 
Office  and  should  be  sent  to:  Owyhee 
Area  Manager,  Bureau  of  Land 
Management,  Boise  Field  Office,  3948 
Development  Avenue,  Boise,  ID  83705. 
FOR  FURTHER  INFORMATION  CONTACT: 
Jay  Carlson,  Area  Manager;  or  Fred 
Minckler,  Team  Leader  at  the  address 
above.  Telephone  (208)  384-3300. 

Dated:  December  11, 1996. 
David  Vail, 
Operations  Manager. 
|FR  Doc.  96-324S4  Filed  12-20-96;  8:45  am| 

BttUNQ  CODE  4310-QO-M 


AGENCY  FOR  INTERNATIONAL 
DEVELOPMENT 

Loan  Guarantees  to  Israel;  Notice  of 
Investment  Opportunity 

The  Government  of  Israel  (the  "GOI") 
wishes  to  select  managing  underwriters 
for  the  structuring  and  sale  of  U.S. 


Agency  for  International  Development 
("USAID")-guaranteed  loans.  The 
USAID-guaranteed  loans  have  been 
authorized  by  Public  Law  102-391,  and 
are  being  provided  in  connection  with 
Israel's  extraordinary  humanitarian 
eHbrt  to  resettle  and  absorb  immigroats 
into  Israel  ftt)m  the  republics  of  the 
former  Soviet  Union,  Ethiopia  and  other 
countries.  .*■ 

The  legislation  authorizes  the 
guaranty  by  USAID  of  up  to  $10  billion 
principal  amount  of  loans  over  a  five- 
year  period,  with  a  maximum  of  $2 
billion  in  loans,  offered  in  one  or  more 
tranches,  to  be  guaranteed  in  each  of  the 
five  fiscal  years.  This  Notice  is  in 
connection  with  the  COI's  selection  of 
managing  underwriters  for  an  offering 
contemplated  to  be  made  under  the 
authorization  for  the  current  fiscal  year. 

In  order  to  be  considered  as  a 
managing  underwriter  for  the  proposed 
transaction,  interested  parties  must 
demonstrate  the  requisite  financial  and 
technical  capabilities  by  their  responses 
to  a  Request  for  Proposals  ("RFP"). 
which  will  be  available  from  the  GOI 
prior  to  the  offering.  Interested  parties 
who  wish  to  receive  an  RFP,  when 
available,  should  contact  Mr.  Eliahu 
Ziv-Zitouk,  Consul  and  Chief  Fiscal 
Officer,  Ministry  of  Finance  of  the 
Government  of  Israel,  800  Second* 
Avenue,  New  York,  New  York  10017 
(fax:  212/499-5715). 

Selection  of  underwriters  and  the 
terms  of  the  loans  are  initially  subject  to 
the  individual  discretion  of  the  GOI  and 
thereafter  subject  to  approval  by  USAID. 
In  order  to  be  eligible  for  selection  as  a 
managing  underwriter,  an  institution 
must  be  a  member  of  the  National 
Association  of  Securities  Dealers,  and 
otherwise  meet  the  l^al  requirements 
for  serving  in  such  role.  All  firms  are 
encouraged  to  submit  proposals, 
regardless  of  ethnic  origins,  race  or 
gender. 

The  full  repayment  of  the  loans  will 
be  guaranteed  by  USAID.  To  be  eligible 
for  a  USAID  guaranty,  the  loans  must  be 
repayable  in  full  no  later  than  the 
thirtieth  anniversary  of  the 
disbursement  of  the  principal  amount 
thereof.  The  USAID  guaranty  will  be 
backed  by  the  full  faith  and  credit  of  the 
United  States  of  America  and  will  be 
issued  pursuant  to  authority  in  Section 
226  of  the  Foreign  Assistance  Act  of 
1961,  as  amended.  Disbursements  under 
the  loans  will  be  subject  to  certain 
conditions  required  of  the  GOI  by 
USAID  as  set  forth  in  agreements 
between  USAID  and  the  GOI. 

Additional  information  regarding 
USAID's  responsibilities  in  this 
guaranty  program  can  be  obtained  from 
the  undersigned:  Room  3417A  N.S., 


2201  C  Street.  N.W.,  Washington,  D.C. 
20523-0030,  Telephone:  202/647-9839. 

Dated:  December  13. 1996. 
Michael  G.  Kitay, 

Assistant  General  Counsel,  Agency  for 
International  Development. 
[FR  Doc.  96-32532  Filed  12-20-46;  8:45  am] 
■UMG  COM  tiia-ai-ii 


DEPARTMENT  OF  JUSTICE 

Notice  of  Lodglrtg  of  Consent 
Judgment  Under  the  Clean  Water  Act 

In  accordance  both  with  a  Court  order 
dated  November  19, 1996,  and 
Department  Policy.  28  C.F.R.  §  50.7. 
notice  is  hereby  given  that  a  proposed 
Consent  Decree  in  United  States  v.  The 
Telluride  Company,  Civil  No.  93-K- 
2181  (D.  Colo),  was  lodged  with  the 
United  States  District  Court  for  the 
District  of  Colorado  on  October  15. 
1996. 

The  November  19, 1996,  Court  order 
required,  among  other  things,  that  the 
proposed  Consent  Decree  be  published 
in  the  Federal  Register  in  each  of  three 
consecutive  weeks.  This  is  the  third  and 
final  publication  of  the  proposed 
Consent  Decree. 

The  proposed  Consent  Decree 
concerns  alleged  violations  of  section 
301(a)  of  the  Clean  Water  Act,  33  U.S.C 
§  1311(a),  resulting  from  the  defendants' 
unauthorized  filling  of  over  46  acres  of 
alpine  wetlands  as  part  of  their 
mountain  resort  development  near 
Telluride,  San  Miguel  County,  Colorado. 
As  part  of  the  proposed  Consent  Decree, 
defendants  will  be  required  to  pay  a 
penalty  of  $1.1  million  dollars  and  to 
implement  a  16-acre  restoration  project 
to  the  satisfaction  of  the.  U.S. 
Environmental  Protection  Agency. 
Defendants  have  also  agreed  to  abide  by 
a  site-wide  management  plan  for  the 
continued  protection  and  preservation 
of  the  remaining  wetlands  that  they 
own.  The  proposed  Consent  Decree 
preserves  the  United  States'  right  to 
appeal  in  earlier  ruling  of  the  Court.  If 
the  appeal  is  successful,  defendants  will 
be  obligated  to  perform  an  additional 
15-acres  of  wetland  restoration  along  the 
San  Miguel  River  and  pay  an  additional 
penalty  of  $50,000. 

The  Clerk  of  the  United  States  District 
Court  will  receive  written  comments 
relating  to  the  proposed  Consent  Decree 
until  January  23, 1997.  Comments 
should  be  addressed  to  James  R. 
Manspeaker,  Clerk  of  the  District  Court, 
United  States  Courthouse,  1929  Stout 
Street,  Denver,  CO  80294.  Please  send  a 
copy  of  any  comments  to  Robert  H. 
Foster,  U.S.  Department  of  Justice, 


*  -  A 
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Environmental  Defense  Section,  999 
18th  Street,  Suite  945,  Denver.  CO 
80202.  The  comments  should  refer  to 
United  States  versus  The  Telluride 
Company.  Civil  No.  93-K-2181  (D. 
Colo.),  and  should  also  make  reference 
to  DJ  #  90-5-1-4-293. 

The  proposed  Consent  Judgment  may 
be  examined  at  three  (3)  locations:  (1) 
The  Clerk's  Office.  United  States  District 
Court  for  the  District  of  Colorado.  1929 
Stout  Street.  Denver.  CO  80295.  (2)  the 
Clerk's  Office,  San  Miguel  County 
Courthouse,  305  West  Colorado. 
Telluride,  CO  81435  and  (3)  the  Clerk's 
Office.  United  States  District  Court  for 
the  District  of  Colorado,  402  Rood 
Avenue.  Room  301,  Grand  Junction,  CO 
81501. 

LetitU  I.  Grishaw,  '^- 

Chief,  Environmentd  Defense  Section, 
Environment  S-  Natural  Resources  Division. 
[FR  Doc.  96-30993  Filed  12-20-96,-8:45  am) 

nUMQ  OOOE  4410-1S-M 


Office  of  Justice  Programs 
Bureau  of  Justice  Assistance 

Agency  information  Collection      ' 
Activities:  Proposed  Collection; 
Comment  Request 

agency:  Office  of  Justice  Programs, 

Bureau  of  Justice  Assistance, 

Department  of  Justice. 

ACTION:  Notice  of  information  collection 

under  emergency  review;  Church  arson 

prevention  grant  program  final  reporting 

form. 

The  Department  of  Justice,  Office  of 
Justice  Programs,  Bureau  of  Justice 
Assistance  has  submitted  the  following 
information  collection  request  to  the 
Office  of  Management  and  Budget 
(OMB)  for  review  and  clearance  in 
accordance  with  the  emergency  review 
procedures  of  the  Paperwork  Reduction 
Act  of  1995.  The  proposed  information 
collection  is  published  to  obtain 
comments  from  the  public  and  affected 
agencies.  Emergency  review  and 
approval  of  this  collection  has  been 
requested  from  OMB  by  December  31, 
1996. 

If  granted,  the  emergency  approval  is 
only  valid  for  180  days.  Comments 
should  be  directed  to  OMB,  Office  of 
Information  and  Regulatory  Affairs. 
Attention:  Ms.  Victoria  Wassmer,  202- 
395-5871,  Department  of  Justice  Desk 
Officer,  Washington,  DC.  20503. 

During  the  first  60  days  of  this  same 
period  a  regular  review  of  this 
information  collection  is  also  being 
undertaken.  Comments  are  encouraged 
and  will  be  accepted  until  February  21, 
1997.  Request  written  comments  and 


suggestions  from  the  public  and  affected 
agencies  concerning  the  proposed 
collection  of  information.  Your 
comments  should  address  one  or  more 
of  the  following  four  points. 

(1)  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility; 

(2)  Evaluate  the  accuracy  of  the 
agencies  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 

(3)  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected^  and 

(4)  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g.,  permitting  electronic  submission  of 
responses. 

Comments  and/or  suggestions 
regarding  the  item(s)  contained  in  this 
notice.^  especially  regarding  the 
estimated  public  burden  and  associated 
response  time  should  be  directed  to 
Carol  Winfield  (address  listed  below),  -f 
you  have  additional  comments, 
suggestions,  or  need  a  copy  of  the 
proposed  information  collection 
instrument  with  instructions,  or 
additional  information,  please  contact 
Carol  Winfield.  Bureau  of  Justice 
Assistance.  Office  of  Justice  Programs. 
U.S.  Department  of  Justice,  633  Indiana 
Avenue,  NW,  Washington,  DC  20531. 

Overview  of  this  intormation 
collection: 

(1)  Type  of  Information  Collection: 
New  data  collection. 

(2)  Title  of  the  Form/Collection: 
Church  Arson  Prevention  Final 
Reporting  Form 

(3)  Agency  form  number,  if  any,  and 
the  applicable  component  of  the 
Department  of  Justice  sponsoring  the 
collection:  Bureau  of  Justice  Assistance, 
Office  of  Justice  Programs,  United  States 
Department  of  Justice. 

(4)  Affected  public  who  will  be  asked 
or  required  to  respond,  as  well  as  a  brief 
abstracts  Primary:  County  units  of 
government.  Other:  None.  This  data 
collection  will  gather  information  from 
each  jurisdiction  on  the  general 
spending  of>erations  within  the  purpose 
areas  of  the  grant. 

(5)  An  estimate  of  the  total  number  of 
respondents  and  the  amount  of  time 
estimated  for  an  average  respondent  to 
respond:  587  respondents  at  30  minutes 
per  response. 


(6)  An  estimate  of  the  total  public 
buirden  (in  hours)  associated  with  the 
collection:  293  annual  burden  hours. 

If  additional  information  is  required 
contact:  Mr.  Robert  B.  Briggs.  Clearance 
Officer,  United  States  Department  of 
Justice,  Information  Management  and 
Seciuity  Staff,  Justice  Management 
Division,  Suite  850,  Washington  Center, 
1001  G  Street,  NW,  Washington,  DC 
20530. 

Ctated:  December  18, 1996. 
Roiwrl  B.  Briggs, 

Department  Clearance  Officer,  United  States 
Department  of  Justice. 
IFR  Doc  96-32534  Filed  12-20-96:  8:45  ami 
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NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

[NotiC8  9»-142] 

Government-Owned  Inventions, 
Available  for  Licensing 

agency:  National  Aeronautics  and 
Space  Administration. 
action:  Notice  of  Availability  of 
Inventions  for  Licensing. 

summary:  The  inventions  listed  below 
are  assigned  to  the  National  Aeronautics 
and  Space  Administration,  have  been 
filed  in  the  United  States  Patent  and 
Trademark  Office,  and  are  available  for 
licensing. 

Information  regarding  these 
technologies  is  available  from  the  Office 
of  Patent  Counsel,  John  F.  Kennedy 
Space  Center. 
date:  December  23, 1996. 
FOR  FURTHER  INFORMATION  CONTACT:  Beth 
Vrioni,  Patent  Attorney,  Mail  Code  DE- 
TPO,  Kennedy  Space  Center;  telephone 
(4D7)  867-2544. 

NASA  Case  No.  KSC-1 1688:  Data 
Acquisition  Control  and  Remote 
Programmable  Amplifier  Systems  and 
Method; 

NASA  Case  No.  KSC-1 1804;  Low 
Differential  Pressure  Generator; 

NASA  Case  No.  KSC-1 1884:  Process 
and  Equipment  for  Nitrogen  Oxide 
Waste  Conversion  to  Fertilizer. 

Dated:  December  16, 1996. 
Edward  A.  Frankle, 

General  Counsel. 

[FR  Doc.  96-32538  Filed  12-20-96;  8:45  ami 
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[Notice  96-14^ 

Qovemment-Owened  Inventions, 
Available  for  Licensing. 

AGBICY:  National  Aeronautics  and 
Space  Administration. 
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ACnOM:  Notice  of  availability  of 
inventions  for  licensing. 

summary:  The  inventions  listed  below 
are  assigned  to  the  National  Aeronautics 
and  Space  Adminsitration,  have  been 
filed  in  the  United  States  Patent  and 
Trademark  Office,  and  are  available  for 
licensing. 

Copies  of  patent  applications  cited  are 
available  from  the  Office  of  Patent 
Counsel,  )et  Propulsion  Laboratory,  Mail 
Code  SP),  Pasadena,  CA  91109.  Claims 
are  deleted  from  the  patent  applications 
to  avoid  premature  disclosure. 
DATES:  December  23,  1996.  ' 
FOR  FURfTHER  MF0RMAT10N  CONTACT: 
Thomas  H.  Jones,  Patent  Counsel,  Mail 
Code  SP),  NASA  Management  OfRce- 
)PL,  Pasadena.  CA  91109;  telephone 
(818) 354-5179. 

NASA  Case  No.  NPO-19Z93-1-CU: 
Convex  Diffraction  Grating  Imaging 
Spectrometer. 

Dated:  December  16. 1996. 
Edward  A  Frankle, 
General  Counsel. 

|FR  Doc.  96-32539  Filed  12-20-96;  8:45  am] 
mUMO  COM  7Bie-01-M 


[Notic*  96-141] 

NASA  Advisory  Council  (NAC), 
Aeixmautics  Advisory  Committee 
(AAC);  Meeting 

AGENCY:  National  Aeronautics  and 
Space  Administration. 
ACTION:  Notice  of  meeting. 

SUMMARY:  In  accordance  with  the 
Federal  Advisory  Committee  Act,  Pub. 
L.  92-463,  as  amended,  the  National 
Aeronautics  and  Space  Administration 
announces  a  forthcoming  meeting  of  the 
NASA  Advisory  Council,  Aeronautics 
Advisory  Committee. 
DATES:  February  12,  1997,  8:30  a.m.  to 
4:00  p.m.;  and  February  13, 1997,  8:30 
a.m.  to  11:30  a.m. 

ADDRESSES:  National  Aeronautics  and 
Space  Administration,  Room  7H46,  300 
E  Stiwt,  S.W..  Washington,  DC  20546. 
FOR  FURTHER  INFORMATION  CONTACT: 
Ms.  Mary-Ellen  McGrath,  Office  of 
Aeronautics,  National  Aeronautics  and 
Space  Administration,  Washington,  DC 
20546  (202)/358-4729). 
SUPPt.EMENTARY  INFORMATION:  The 
meeting  will  be  open  to  the  pubUc  up 
to  the  seating  capacity  of  the  room.  The 
agenda  for  the  meeting  is  as  follows: 
— ^Aeronautics  Overview 
— University  Strategy  Update 
— Potential  for  Propulsion 

Advancements 
— Subcommittee  Reports 


— Aviation  Safety  Research  Program 

— Aeronautics  Enterprise  (Metrics) 

— Global  Strategy  Workshop 

— Environmental  Research  Aircraft  and 
Sensor  Technology  (ERAST) 
It  is  imperative  that  the  meeting  be 

held  on  these  dates  to  accommodate  the 

scheduling  priorities  of  the  key 

participants. 

Dated:  December  17, 1996. 
Leslie  M.  Nolan, 

Advisory  Committee  Management  Officer. 
IFR  Doc.  96-32537  Filed  12-20-96;  8:45  am) 
COM  ni«-«i-M 


(Nolioe  96-139) 

NASA  Advisory  Council  (NAC),  Space 
Scier>ce  Advisory  Committee  (SScAC), 
Astronomical  Search  for  Origins  and 
Planetary  Systems  (ORIGINS) 
Subcommittee;  Meeting 

AGENCY:  National  Aeronautics  and 

Space  Administration. 

action:  Notice  of  meeting.     '    ■ 

SUMMARY:  In  accordance  with  the 
Federal  Advisory  Committee  Act,  Public 
Law  92—463,  as  amended,  the  National 
Aeronautics  and  Space  Administration 
announces  a  forthcoming  meeting  of  the 
NASA  Advisory  Council,  Space  Science 
Advisory  Committiae,  ORIGINS 
Subcommittee.  '  ' 

DATES:  Monday,  February  3, 1997, 8:30 
a.m.  to  5:00  p.m.,  Tuesday,  February  4, 
1997,  8:30  a.m.  to  5:00  p.m.,  and 
Wednesday,  February  5, 1997,  8:30  a.m. 
to  4:30  p.m. 

ADDRESSES:  NA^A  Headquarters, 
Conference  Room  MIC  6-A/B  West,  300 
E  Street,  SW,  Washington,  DC  20546. 
FOR  FURTHER  INFORMATION  CONTACT:  Dr. 
Edward  J.  Weiler,  Code  SA,  National 
Aeronautics  and  Space  Administration, 
Washington,  DC  20546,  202/358-2150. 
SUPPt^MENTARY  INFORMATION:  The 
meeting  will  be  open  to  the  public  up 
to  the  capacity  of  the  room.  The  agenda 
for  the  meeting  includes  the  following 
topics: 

— Welcoming  Remarks 
— Update  on  Recent  Events 
— Budget  and  Other  Programmatic 

Issues 
— Review  and  Revision  of  Draft  Strategic 

Plan 
— Review  of  Draft  Origins  Technology 

Roadmap 
— ^Plans  for  SScAC  Strategic  Planning 

Summer  Meeting 

It  is  imperative  that  the  meeting  be 
held  on  these  dates  to  accommodate  the 
scheduling  priorities  of  the  key 
participants.  Visitors  will  be  requested 
to  sign  a  visitor's  register. 


Dated:  December  17. 1996. 
Laalia  M.  Noian. 

Advisory  Committee  Management  Officer, 

National  Aeronautics  and  Space 

Administration. 

(FK  Doc.  96-32535  Filed  12-20-96;  8:45  am) 
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[Notice  96-140] 

NASA  Advisory  Council  (NAC).  Space 
Science  Advisory  Committee  (SScAC), 
Structure  and  Evolution  of  the 
Universe  Advisory  Subcommittee; 
Meeting 

AQBICY:  National  Aeronautics  and 
Space  Administration. 

action:  Notice  of  meeting. 

SUMMARY:  In  accordance  with  the  - 
Federal  Advisory  Committee  Act.  Pub. 
L.  92-463,  as  amended,  the  National 
Aeronautics  and  Space  Administration 
announces  a  forthcoming  meeting  of  tlie 
NASA  Advisory  Council,  Space  Science 
Advisory  Committee,  Structure  and 
Evolution  of  the  Universe 
Subcommittee. 

DATES:  Thursday,  January  23,  1997,  8:30 
a.m.  to  5:00  p.m.,  and  Friday,  January 
24, 1997,  8:30  a.m.  to  5:00  p.m. 

ADDRESSES:  Jet  Propulsion  Laboratory, 
Bldg.  238,  Conference  Room  543,  4800 
Oak  Grove  Drive,  Pasadena.  CA  91109. 

FOR  FURTHER  INFORMATION  CONTACT: 
Dr.  Alan  N.  Bunner,  Code  SA,  National 
Aeronautics  and  Space  Administration, 
Washington.  DC  20546.  202/358-0364. 

SUPPIXMENTARY  INFORMATION:  The 
meeting  will  be  open  to  the  public  up 
to  the  capacity  of  the  room.  The  agenda 
for  the  meeting  includes  the  following 
topics: 

— Status  of  Ongoing  Missions 
— Structure  and  Evolution  of  the 

Universe  (SEU)  Strategic  Planning 
— ^Plans  and  Concepts  for  Future 

Missions 
— Development  of  SEU  Technology 

"Roadmap" 
—NASA  OSS  Plans  for  Education  and 

Public  Outreach 

It  is  imperative  that  the  meeting  be 
held  on  tliese  dates  to  acconunodate  the 
scheduling  priorities  of  the  key 
participants.  Visitors  will  be  requested 
to  sign  a  visitor's  register. 

Dated:  December  17, 1996. 
Leslie  ^4.  Nolan, 

Advisory  Committee  Management  Officer, 

National  Aeronautics  and  Spa(x 

Administration. 

IFR  Doc.  96-32536  Filed  12-20-96;  8:45  am) 
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NATIONAL  CAPfTAL  PLANNING 
COMMISSION 

District  of  Columt>ia  Historic 
Preservation  Review  Board 

AOaiCY:  National  Capital  Planning 

Commission. 

ACTION:  Proposed  convention  center; 

public  meeting  on  historic  preservation 

issues. 

SUMMARY:  In  accordance  with  Section 
106  of  the  National  Historic 
Preservation  Act,  the  National  Capital 
Planning  Commission  has  submitted  the 
comments  of  the  State  Preservation 
Officer  for  the  District  of  Columbia  in 
assessing  the  potential  effects  on 
historic  properties  of  the  proposed 
Convention  Center. 

The  site  proposed  by  WCCA  is  5Vz 
blocks  roughly  bounded  by  Mt.  Vernon 
Place,  N  Street,  7th  &  9th  Streets.  NW. 

The  National  Capital  Planning 
Commission  announces  that  as  part  of 
the  State  Historic  Preservation  Officer's 
review,  the  Historic  Preservation 
Review  Board  is  holding  a  public 
meeting  to  review  the  Section  106 
documentation  which  identifies  affected 
historic  properties,  assesses  the  effects, 
and  discusses  potential  measures  to 
mitigate  or  avoid  the  adverse  effects, 
including  consideration  of  alternative 
sites.  The  meeting  will  be  held  on: 
Thursday.  January  23,  1997  at  10:00 
AM.  441-4th  Street,  N.W.  (*  Judiciary 
Square),  Room  220  South  (Zoning 
Commission  Hearing  Room). 
The  documentation  to  be  considered 
will  be  available  to  the  Board  and  to  the 
general  public  on  and  after  Oecember 
19. 1996  and  may  be  reviewed  by 
calling  the  National  Capital  Planning 
Commission  at  202/482-7200. 
SUPPLBMB4TARY  INFORMATION:  This 
meeting  will  also  serve  as  a  component 
of  the  public  participation  efforts 
required  to  be  undertaken  by  the 
National  Capital  Planning  Commission 
by  Section  106  under  regulations  of  the 
Advisory  Council  on  Historic 
Preservation.  (See  36  CFR  800.3,  800.4 
and  800.5).  Part  800.5  stipulates  that 
interested  persons  must  be  given  an 
opportunity  to  receive  information  and 
express  their  views.  Use  of  existing 
public  agency  involvement  procedures 
is  encouraged.  Interested  persons  shall 
be  invited  to  participate  as  consulting 
parties  when  they  so  request,  including 
the  head  of  local  government,  applicants 
for  or  holders  of  grants,  permits,  or 
licenses  and  owners  of  affi»cted  lands, 
and  other  interested  persons  when 
jointly  determined  appropriate  by  the 
National  Capital  Planning  Commission, 
the  State  Historic  Preservation  Officer, 


and  the' Advisory  Council  on  Historic 
Preservation.  To  request  consulting 
party  status,  write:  National  Capital 
Planning  Commission,  801 
Pennsylvania  Ave.,  NW.,  Washington, 
D.C.  20576. 

FOR  FURTHER  INFORMATION  CONTACT: 
Nancy  Witherell,  National  Capital 
Planning  Commission,  801 
Pennsylvania  Ave.,  NW.,  Suite  301, 
Washington,  D.C.  20576,  Phone  (202) 
482-7256  or  Steve  Raiche,  Historic 
Preservation  Division,  D.C.  Department 
of  Consumer  &  Regulatory  Affairs,  614 
H  Street,  NW.,  Room  305,  Washington, 
D.C.  20001.  Phone  (202) 727-7360. 
Sandra  H.  Shapiro, 

General  Counsel.  National  Capital  Planning 
Commission. 
IFR  Doc.  96-32519  Filed  12-21-96;  8:45  am) 
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NATIONAL  CREDIT  UNION 
ADMINISTRATION 

Information  Collection;  Commant 
Request  for  Re-Clearance 

Dated:  December  23, 1996. 

The  National  Credit  Union 
Administration  (NCUA)  intends  to 
submit  the  following  public  information 
collection  request  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review  and  clearance  under  the 
Paperwork  Reduction  Act  of  1995  (Pub. 
L.  104-13,  44  W.S.C.  Chapter  35).  This 
information  collection  is  published^o 
obtain  comments  from  the  public. 
Public  comments  are  encouraged  and 
will  be  accepted  for  60  days  from  the 
date  listed  at  the  top  of  this  page  in  the 
Federal  Register. 

Copies  of  the  information  collection 
request,  with  applicable  supporting 
dociunentation,  may  be  obtained  by 
calling  the  NCUA  Clearance  Officer, 
Suzanne  Beauchesne,  (703-518-6412). 
Comments  and/or  suggestions  regarding 
the  information  collection  request 
should  be  directed  to  Ms.  Beauchesne, 
at  the  National  Credit  Union 
Administration,  1775  Duke  Street. 
Alexandria,  Virginia  22314-3428;  Fax 
No.  (703)  518-6433;  E-Mail  Address: 
SUEB@NCUA.GOV  within  60  days  from 
the  date  of  this  publication  in  the 
Federal  Register.  Comments  should  also 
be  sent  to  OMB  E)esk  Officer,  Mr. 
Alexander  Hunt,  at  the  following 
address:  OMB  Reports  Management 
Branch,  New  Executive  Office  Building. 
Room  10202,  Washington  DC  20530. 

National  Credit  Union  Administration 

OMB  Number:  3133-0137. 
Form  Number:  None. 


Type  of  Review:  Reinstatement,  with 
change,  of  a  previously  approved 
collection  for  which  approval  will 
expire. 

Title:  Community  Development 
Revolving  Loan  Program  for  Credit 
Unions,  Application  for  Technical 
Assistance. 

Description:  P.L  99-609  (dated  11/6/ 
86]  authorized  the  transfer  of  the 
administration  of  the  Community 
Development  Credit  Union  Revolving 
L-an  Program  to  the  NCUA  Board. 
NCUA  Rules  and  Regulations,  Part  705, 
authorizes  the  use  of  the  earnings  from 
the  program  funds  to  provide  technical 
assistance  to  credit. unions. 

Respondents:  federal  and  State  Credit 
Unions. 

Estimated  Number  of  Respondents/ 
Recordkeepers:  71. 

Estimated  Burden  Hours  Per 
Response:  1  hour. 

Frequency  of  Response:  Once. 

Estimated  Total  Annual  Burden 
Hours:  71  hours. 

Estimated  Total  Annual  Cost: 
$8,688.98. 

By  the  National  Credit  Union 
Administratiorf  Board  on  December  12, 1996. 

Becky  Baker, 

Secretary  of  the  Board. 

IFR  Doc.  96-32473  Filed  12-20-96;  8:45  am| 

BILUNG  CODC  7535-«1-«    . 


Sunshine  Act  Meeting;  Notice  of 
Ctiange  in  Subject  of  Meeting 

The  National  Credit  Union 
Administration  Board  determined  that 
its  business  requires  the  addition  of  the 
following  item,  which  is  open  to  public 
observation,  to  the  previously 
announced  open  meeting  (Federal 
Register,  page  66337,  Tuesday, 
December  17, 1996)  scheduled  for  9:30 
a.m.,  Thursday,  December  19, 1996. 

6.  NCUA's  Budget  for  1997  and  1998. 

The  Board  voted  two-to-one.  Vice 
Chairman  Bowne  voting  no,  that  agency 
lysiness  requires  that  this  item  be 
considered  with  less  than  the  usual 
seven  days  notice,  that  it  be  open  to  the 
public,  and  that  no  earlier 
announcement  of  this  change  was 
possible. 

The  previously  announced  items  are: 

1.. Approval  of  Minutes  of  Previous  Open 
Meeting. 

2.  Community  Development  Revolving 
Loan  Program  for  Credit  Unions:  Notice  of 
Applications  for  Participation. 

3.  Administrative  Action  under  Section 
109  of  the  Federal  Credit  Union  Act 

4.  Request  for  a  Merger  Between  Two 
Corporate  Credit  Unions. 

5.  Final  Rule:  Amendment  to  Parts  701  and 
707.  NCUA's  Rules  and  Regulations, 
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OtgBfiizatioa  and  Operations  of  Federal 
Oedit  (Jnioos;  and  Truth  in  Savings. 

FOR  FURTHER  INFORMA-PON  CONTACT: 

Becky  Baker,  Secretary  of  the  Board, 

Telephone  703-518-6304. 

Becky  Baker, 

Secretary  of  the  Board. 

IFR  Doc.  96-32668  Filed  12-19-96;  1:45  pml 

MUJNQ  0006  79W-01-M 


NATIONAL  LABOR  RELATIONS 
BOARD 

National  Lalx>r  Ralations  Board 
Advisory  ConHnittee  on  Agency 
Procedure;  Meetings 

aoBiICY:  National  Labor  Relations 

Board. 

ACTION:  Notice  of  meetings. 

SUMMARY:  In  accordance  with  the 
provisions  of  the  Federal  Advisory 
Committee  Act  (FACA),  5  U.S.C.  app.  2 
(1972),  and  29  C.F.R.  Sec.  102.136 
(1993),  the- National  Labor  Relations 
Board  has  established  a  National  Labor 
Relations  Board  Advisory  Committee  on 
Agency  Procedure,  the  purpose  of 
which  is  to  provide  input  and  advice  to 
the  Board  and  General  Counsel  on 
changes  in  Agency  procedures  that  will 
expedite  case  processing  and  improve 
Agency  service  to  the  public.  Notices  of 
the  establishment  and  renewal  of  the 
Advisory  Committee  were  published  in 
the  Federal  Register  on  May  13,  1994 
(59  FR  25128)  and  November  27, 1996 
(61  FR  60311),  respectively. 

As  indicated  in  the  notice  establishing 
the  Advisory  Committee,  the  Committee 
consists  of  two  Panels  which  will  meet 
separately,  one  composed  of  Union-side 
representatives  and  the  other  of 
Management-side  representatives. 
Pursuant  to  Section  10(a)  of  FACA,  the 
Agency  hereby  announces  that  the  next 
meetings  of  the  Advisory  Committee 
Panels  will  be  held  on  January  28, 1997 
(Management-side)  and  January  30, 
1997  (Union-side) 

Time  and  Place:  The  meeting  of  the  % 
Management-side  Panel  of  the  Advisory 
Committee  will  be  held  at  10:00  a.m.  on 
Tuesday,  January  28,  1997,  at  the 
National  Labor  Relations  Board,  1099 
14th  Street.  N.W.,  Washington,  D.C.,  in 
the  Board  Hearing  Room,  Rm  11000. 
The  meeting  of  the  Union-side  Panel  of 
the  Advisory  Committee  will  be  held  at 
10:00  a.m.  on  Thursday,  January  30. 
1997,  at  the  same  location. 

Agenda:  The  agenda  at  the  meetings 
of  both  Advisory  Committee  Panels  will 
focus  on  the  following  issues  and 
questions: 

I.  As  is  generally  known,  the  Agency's 
challenged  ballot  procedure  has  for 


years  included  an  informal  practice 
which  is  commonly  referred  to  as  the 
"ten  percent  rule".  Pursuant  to  this 
practice,  the  "rule"  provided  that 
normally  a  Regional  Director  would  not 
approve  a  stipulated  election  agreement 
if  more  than  10%  of  the  proposed 
bargaining  unit  was  in  dispute  regarding 
eligibility  and  accordingly  would 
necessitate  at  least  10%  of  the  votes 
being  subject  to  challenge.  Further,  in  a 
Decision  and  Direction  of  Election,  a 
Regional  Director  would  not  direct  an 
election  in  a  unit  if  the  eligibility  of 
more  than  10%  of  the  employees  -'J  ". 
remained  at  issue.  Finally,  the  Board,  in 
Requests  for  Reviews,  would  not  direct 
elections  if  more  than  10%  of  the 
employees  would  vote  subject  to 
challenge.  Notwithstanding  this  general 
practice,  the  Board  in  fact,  however,  in 
recent  years  has  departed  from  the  10% 
rule  on  a  case  by  case  basis, 
occasionally  directing  election*  in  cases 
in  which  the  eligibility  of  substantially 
more  than  10%  of  the  employees 
remained  at  issue.  In  some  of  these 
situations  determinative  election  results 
were  obtained,  thereby  obviating  the 
need  to  address  or  decide  the  eligibility 
issues. 

What  would  be  the  implications  and 
ramifications  if  the  Board  expanded  the 
so-called  "10%  rule"  to  as  much  as  30% 
or  more?  What  should  the  upper  limit 
be?  Would  such  an  expansion  have  any 
impact  on  the  percentage  of 
representation  cases  resolved  by 
stipulated  election  agreement?  Should 
Regional  Directors  be  encouraged  or 
authorized  to  approve  stipulated 
election  agreements  which  provide  that 
in  excess  of  10%  of  the  employees  will 
vote  subject  to  challenge?  Generally, 
would  this  approach  expedite  the 
processing  of  Representation  cases  or 
would  it  create  additional  delay? 

IL  In  a  recent  decision.  Cross  Pointe 
Paper  Corp.  v.  NLRB,  89  F.3d  447, 152 
LRRM  2812  Quly  15, 1996),  the  7th 
Circuit  directed  that  the  Board  conduct 
a  hearing  with  regard  to  certain 
objections. 

As  a  result  of  the  decision  in  Cross 
Pointe,  should  the  Agency  adopt  a 
different  approach  in  regard  to 
investigating  and  conducting  hearings 
regarding  objections?  For  example, 
should  the  Board  amend  its  rules  and 
cease  conducting  investigations  on 
objections  issues  and  simply  direct  a 
hearing  on  the  objections,  providing,  of 
course,  that  the  objecting  party  has 
proffered  evidence  establishing  a  prima 
facie  case?  What  should  be  required  to 
establish  a  prima  facie  case?  (e.g., 
authenticated  documents,  affidavits, 
specific  offers  of  proof,  lists  of  witnesses 
with  a  description  of  what  they  would 


testify  to)?  If  a  hearing  is  not  held, 
should  affidavits  secured  in  the 
investigation  be  reviewed  by  the  Board? 

Public  Participation:  The  meetings 
will  be  open  to  the  public.  As  indicated 
in  the  Agency's  prior  notice,  within  30 
days  of  adjournment  of  the  later  of  the 
Advisory  Committee  Panel  meetings, 
any  member  of  the  public  may  present 
written  comments  to  the  Committee  on 
matters  considered  during  the  meetings. 
Written  comments  shcuild  be  submitted 
to  the  Committee's  Management  Officer 
and  Designated  Federal  Official,  Enid 
W.  Weber,  Associate  Executive 
Secretary,  National  Labor  Relations 
Board,  1099  14th  Street,  N.W..  Suite 
11600,  Washington,  D.C.  20570-0001; 
telephone:  (202)  273-1937. 
FOR  FURTHER  INFORMATKM  CONTACT: 
Advisory  Committee  Management 
Officer  and  Designated  Federal  Official. 
Enid  W.  Weber,  Associate  Executive 
Secretary,  National  Labor  Relations 
Board.  1099  14th  Street,  N.W.,  Suite 
11600,  Washington,  D.C.  20570-0001; 
telephone:  (202)  273-1937. 

Dated,  December  17, 1996. 

By  direction  of  the  Board: 
John  J.  Toner, 
Executive  Secretary. 
IFR  Doc.  96-32504  Filed  12-20-96;  8:45  am) 

BHUNQ  CODE  7B4S-0t-P 


NATIONAL  SCIENCE  FOUNDATION 

Submission  for  OMB  Review: 
Comment  Request 

Title  of  Proposed  Collection: 
Evaluation  of  the  Instructional  Materials 
Development  Program.  In  compliance 
with  the  requirement  of  Section 
3506(c)(2)(A)  of  the  Paperwork 
Reduction  Act  of  1995  for  opportunity 
for  public  comment  on  proposed  date 
collection  projects,  the  National  Science 
Foundation  (NSF)  will  publish  periodic 
summaries  of  proposed  projects.  Such  a 
notice  was  published  at  Federal 
Register  47960,  dated  September  11, 
1996.  No  comments  were  received. 

The  materials  are  now  being  sent  to 
OMB  for  review.  Send  any  written 
comments  to  Desk  Officer:  OMB.  NSF 
evaluation  of  the  instructional  Materials 
Development  Program  OIRA,  Office  of 
Management  and  budget,  Washington, 
DC  205043.  Comments  should  be 
received  by  February  17, 1997. 

Comments  are  invited  on  (a)  whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  agency,  in(^luding 
whether  the  information  shall  have 
practical  utility;  (b)  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 


't^t 
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proposed  collection  of  information;  (c) 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  on 
respondents,  including  through  the  use 
of  automated  collection  techniques  or 
other  forms  of  information  technology. 

Abstract:  Evaluation  of  the 
Instructional  Materials  Development 
Program  classroom  practice  in 
elementary  and  secondary  schools  is 
closely  linked  with  curriculum  and 
instructional  materials.  Consequently, 
those  who  seek  to  improve  educational 
opportunities  and  attainment 
appropriately  include  a  focus  on 
instructional  materials  development. 
The  National  Science  Foundation  (NSF) 
has  long  recognized  the  importance  of 
instructional  materials  through  its 
support  for  curriculum  development. 
Recent  attention  to  standards-based 
systemic  reform  raises  new  questions 
about  instructional  materials,  including 
attention  to  development,  marketing 
and  distribution,  adoption  and 
implementation,  and  impact.  The 
purpose  of  this  study  is  to  provide 
answers  to  questions  related  to  these 
topics  by  gathering  information  from* 
developers,  marketers,  school  and 
district  decision  makers,  and  teachers. 

Respondents  and  burden  hours: 


Developers 
Maiketers  .. 
Custofners 
Teachers  ... 


Number 
of  re- 
spond- 
ents 


180 

90 

135 

200 


Number 
of  re- 
sponses/ 
respond- 
ents 


Average 
burden/ 

re- 
sponses 
(in  twurs) 


1 
1 

1.5 
2 


Dated:  December  17, 1996. 
Herman  G.  Fleming, 
NSF  Reports  Clearance  Officer. 
IFR  Doc.  96-32432  Filed  12-20-96;  8:45  ami 

■LUNOCOOE  7966-01-M 


Notice  of  Permits  Issued  Under  ttie 
Antarctic  Conservation  Act  of  1978 

AQBDCY:  National  Science  Foundation. 

ACTION:  Notice  of  permits  issued  under 
the  Antarctic  Conservation  Act  of  1978, 
Public  Law  95-541. 

summary:  The  National  Science 
Foundation  (NSF)  is  required  to  publish 
notice  of  permits  issued  under  the 
Antarctic  Conservation  Act  of  1978. 
This  is  the  required  notice. 
FOR  FURTHER  INFORMATION  CONTACT: 
Nadene  G.  Kennedy,  Permit  Office, 
Office  of  Polar  Programs,  Rm.  755, 
National  Science  Foundation,  4201 
Wilson  Boulevard,  Arlington,  VA  22230. 


SUPPLBKENTARY  INFORMATION:  On 

November  8, 1996,  the  National  Science 

Foundation  published  a  notice  in  the 

Federal  Register  of  permit  applications 

received.  Permits  were  issued  on 

December  17, 1996  to  the  following 

applicants: 

Rennis  S.  Hoh,  Permit  #97-016 

Gary  D.  Miller,  Permit  #97-017 

Steven  D.  Emslie,  Permit  #97-018 

Nadene  G.  Kennedy, 

Petmit  Office. 

IFR  Doc  96-32458  Fil6d  12-20-96;  8:45  am) 

BMJJNG  COOe  7S6»-01-M 


Special  Emphasis  Panel  in 
Bioengineering  and  Environmental 
Systems;  Notice  of  Meeting 

In  accordance  with  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463,  as  amended],  the  National  Science 
Foundation  announces  the  following 
meeting. 

Name:  Special  Emphasis  Panel  in 
Bioengineering  and  Environmental  S3r8tems 
(No.  1189). 

Date  and  Time:  January  7-9, 1997;  8:00 
a.m. — 5:00  p.m. 

Place:  National  Science  Foundation,  4201 
Wilson  Boulevard,  Room  330,  Arlington.  VA 
22230. 

Type  of  Meeting:  Gosed. 

Contact  Person:  H.  Frederick  Bovvman, 
Program  Director,  Biomedical  Engineering 
and  Research  to  Aid  Persons  with 
Disabilities,  Division  of  Bioengineering  and 
Environmental  Systems,  National  Science 
Foundation,  4201  Wilson  Boulevard, 
Arlington,  VA  22230,  Telephone:  (703)  306- 
1318. 

Purpose  of  Meeting:  To  provide  advice  and 
recommendations  concerning  proposals 
submitted  to  NSF  for  financial  support. 

Agenda:  To  review  and  evaluate  proposals 
as  part  of  the  selection  process  for  awards. 

Reason  for  Closing:  The  proposals  being 
reviewed  include  information  of  a 
proprietary  or  confidential  natiuv,  including 
technical  information;  financial  data,  such  as 
salaries;  and  personal  information 
concerning  individuals  associated  with  the 
proposals.  These  matters  are  exempt  under  5 
U.S.Q  552b(c),  (4)  and  (6)  of  the  Government 
in  the  Sunshine  Act. 

Dated:  December  17, 1996. 
M.  Kebecca  Winkler, 
Committee  Managemen  t  Officer. 
(FR  Doc.  96-32440  Filed  12-20-96;  8:45  ami 

aaiMO  COM  7666-01-M 


Special  Emphasis  Panel  in 
Bioengineering  and  Environmental 
Systems;  Notice  of  Meeting 

In  accordance  with  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463,  as  amended),  the  National  Science 
Foundation  announces  the  following 
meeting. 


Name:  Special  Emphasis  Panel  in 
Bioengineering  and  Environmental  Systems 
(No.  1189). 

Date  and  Time:  January  9, 1997;  8:30  am— 
5:00  pm. 

Place:  National  Science  Foundation,  4201 
Wilson  Boulevard,  Room  530,  Arlington  VA 
22230. 

Type  of  Meeting:  Qosed. 

Contact  Person:  Fred  G.Jieineken,  Program 
Director,  Biotechnology  Engineering, 
Division  of  Bioengineering  and 
Environmental  Systems,  National  Science 
Foundation,  4201  Wilson  Boulevard, 
Arlington,  VA  22230.  Telephone:  (703)  306- 
1318. 

Purpose  of  Meeting:  To  provide  advice  and 
recommendations  concerning  proposals 
submitted  to  NSF  for  financial  support. 

Agenda:  To  review  and  evaluate  the  1997 
CAREER  proposals  as  part  of  the  selection 
process  for  awards. 

Reason  for  Closing:  The  proposals  being 
reviewed  include  information  of  a 
proprietary  or  confidential  nature,  including 
technical  information;  financial  data,  such  as 
salaries;  and  personal  information 
concerning  individuals  associated  with  the 
proposals.  These  matters  are  exempt  under  5 
U.S.C  552b(c),  (4)  and  (6)  of  the  Government 
in  the  Sunshine  Act. 

Dated:  December  17, 1996. 
M.  Rebecca  Winkler,    ' 

Committee  Management  Officer. 

(FR  Doc.  96-32444  Filed  12-20-96;  8:45  ami 

MLUNQ  CODE  7BSfr-01-M 


Research  Equipment  Qrant  Panel  in 
Chemical  and  Transport  Systems; 
Notice  of  Meetings 

In  accordance  with  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463,  as  amended),  the  National  Science 
Foundation  announces  the  following 
meeting: 

Name:  Special  Emphasis  Panel  in 
Chemical  and  Transport  Systems  (#1190). 

Date  and  Time:  January  13, 1997;  8:00  a.m. 
to  5:00  p.m. 

Place:  National  Science  Foundation,  4201 
Wilson  Boulevard,  Room  630,  Arlington,  VA 
22230.  (703)  306-1371. 

Type  of  Meeting:  Closed. 

Contact  Person:  Dr.  Farley  Fisher,  Program 
Director,  Combustion  and  Thermal  Plasma 
and  Dr.  Timothy  W.  Tong,  Program  Director, 
Thermal  Transport  and  Thermal  Processing, 
Division  of  Chemical  and  Transport  Systems 
(CTS),  Room  525,  (703)  306-1371. 

Purpose  of  Meeting:  To  provide  advice  and 
recommendations  concerning  proposals 
submitted  to  NSF  for  financial  support 

■Agenda:  To  review  and  evaluate 
nominations  for  the  FY97  Research 
Equipment  Grant  proposals  as  part  of  the 
selection  process  for  awards. 

Reason  for  Closing:  The  proposals  beii^ 
reviewed  include  information  of  a 
proprietary  or  confidential  nature,  including 
technical  information;  financial  data,  such  as 
salaries  and  personal  information  concerning 
individuals  associated  with  the  proposals. 
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These  matters  are  exempt  under  5  U.S,C 
552b(c)  (4}  and  (6)  of  ttie  Government  in  the 
Sunshine  Act. 

Dated:  December  17.  t996. 
M.  Rebecca  Winkier, 
Committee  Management  Officer. 
|FR  Doc.  9&-32448  Filed  12-20-96;  8:45  dm) 

aiLLMa  cooe  796»-n-M 


Special  Emphasis  Panel  in  CtMmical 
and  Transport  Systems  (#190);  Notice 
Meetings 

In  accordance  with  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
483,  as  amended),  the  National  Science 
Foundation  announces  the  following 
meeting: 

Name:  Special  Emphasis  Panel  in 
Chemical  and  Transport  System  (n90). 

Date  and  Time:  January  13, 1997;  6M)  a.m. 
to  5.-00  p.nr. 

Place:  National  Science  Foundation,  4201 
Wilson  Boulevard,  Room  530,  Arlington,  VA 
22230.(703)306-1371. 

Type  of  Meeting:  Closed. 

Contract  Person:  Drs.  M.  C.  Roco  and  Roger 
E.  A.  Amdt,  Program  Directors,  Fluid, 
Particulate,  and  Hydraulic  Systems,  Division 
of  Chemical  &  Transport  Systems  (CTS), 
Room  525,  (703)  306-1371. 

Purpose  of  Meeting:  To  provide  advice  and 
recommendations  concerning  proposals 
submitted  to  NSF  for  financial  support. 

Agenda:  To  review  and  evaluate 
nominations  for  the  FY97  Research 
Equipment  Grant  proposals  as  part  of  the 
selection  process  for  awards. 

Reason  for  Closing:  The  proposals  being 
reviewed  include  information  of  a 
proprietary  or  confidential  natural,  including 
technical  information;  fmancial  data,  such  as 
salaries  and  personal  information  concerning 
individuals  associated  with  the  pro()osals. 
These  matters  are  exempt  under  5  IJ.S.C. 
552(c)  (4)  and  (6)  of  the  Govenunent  in  the 
Sunshine  Act. 

Dated:  December  17. 1996. 
M.  Rebecca  Winkler, 
Committee  Mana^ment  Officer. 
(FR  Doc.  96-32449  Filed  12-20-96;  8:45  ami  ' 
BILUNQ  COM  796S-01-M 


Special  Emphasis  Panel  in  Civil  and 
Mechanical  Systems;  Notice  of 
Meeting 

In  accordance  with  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463,  as  amended),  the  National  Science 
Foundation  announces  the  following 
meeting. 

Name:  Special  Emphasis  Panel  in  Surface 
Engineering  and  Tribology  (tl20S). 

Date  and  Time:  January  8, 1997;  8:30  AM- 
5:00  PM. 

Place:  Room  580.  National  Science 
Foundation,  4201  Wilson  Blvd.,  Arlington, 
Va. 

Type  of  Meeting:  Closed. 


Contact  Person:  Jom  Larsen-Basse,  Program 
Director,  Surface  Engineering  and  Tribology, 
National  Science  Foundation,  4201  Wilson 
Blvd.,  Arlington.  VA  22230.  Telephone:  (703) 
306-1360. 

Purpose  of  Meeting:  To  provide  advice  and 
recommendations  concerning  proposals 
submitted  to  NSF  for  fmancial  supfxirt. 

Agenda:  To  review  and  evaluate 
Unsolicited  proposals  as  part  of  the  selection 
process  for  awards. 

Reason  for  Closing:  The  proposals  being 
reviewed  include  information  of  a 
proprietary  or  confidential  nature,  including 
technical  information;  financial  data,  such  as 
salaries:  and  personal  information 
concerning  individuals  associated  with  the 
proposals.  These  matters  are  exempt  under  5 
U.S.C  552b(c),  (4)  and  (6)  of  the  Government 
in  the  Sunshine  Act. 

Dated:  December  17, 1996.  *       .   - 

M.  Rebecca  Winkler, 
Committee  Management  Officer. 
(FR  Doc.  96-32442  Filed  12-20-96;  8:45  am] 

BHJJNQ  OOOE  7S66-01-M 


Special  Emphasis  Panel  in  Civil  and 
Mechanical  Systems;  Notice  of 
Meeting  .    > 

In  accordance  with  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463,  as  amended),  the  National  Science 
Foundation  announces  the  following 
meeting. 

Name:  Special  Emphasis  Panel  in  Surfoce 
Engineering  and  Tribology  (#1205). 

Date  and  Time:  January  10, 1997;  8:30 
AM-5:00  PM. 

Place:  Room  580,  National  Science 
Foundation,  4201  Wilson  Blvd.,  Arlington, 
Va. 

Type  o/ Meeting:  Closed. 

Contact  Person;  Jorn  Larsen-Basse.  Program 
Director,  Surface  Engineering  and  Tribology, 
National  Science  Foundation,  4201  Wilson 
Blvd..  Arlington,  VA  22230.  Telephone:  (703) 
306-1360. 

Purpose  of  Meeting:  To  provide  advice  and 
recommendations  concerning  propiosais 
sutMnitted  to  NSF  for  financial  support. 

Agenda:  To  review  and  evaluate  CAREER 
proposals  as  [lart  of  the  selection  process  for 
awards. 

Reason  for  Closing:  The  proposals  being 

reviewed  include  information  of  a 

proprietary  or  confidential  nature,  including 

technical  information;  financial  data,  such  as 

salaries;  and  personal  information 

rx>ncerning  individuals  associated  with  the 

proposals.  These  matters  are  exempt  under  5 

U.S.C.  552b(c),  (4)  and  (6)  of  the. Government 

in  the  Sunshine  Act.  , 

:sT-  «  '  » . 

Dated:  December  17, 1996.       ' 
M.  Rebecca  Winkler.  »*•     '.' 

Committee  Management  Officer. 
|FR  Doc.  96-32446  Filed  12-20-96;  8:45  ami 
MUJNQ  COOE  7S66-01-M 


Special  Emphasis  Panel  in  Civil  and 
Mechanical  Systems;  Notice  of 
Meeting 

In  accordance  with  the  Federal 
Advisory  Committee  Act  Pub.  L.  92- 
463,  as  amended),  the  National  Science 
Foundation  announces  the  following 
meeting: 

Name:  Special  Emphasis  Panel  in  Civil  and 
Mechanical  Systems  (1205). 

Date  and  Time:  January  16  and  January  17, 
1997;  8:30  a.m.  to  5:00  p.m. 

Place:  NSF,  4201  Wilson  Boulevard,  Room 
920,  Arlington,  Virginia. 

Contact  Person:  Dr.  Devendra  P.  Gai^. 
Program  Director,  Dyn^ic  Systems  & 
Control  Program.  Division  of  Civil  and 
Mechanical  Systems,  Room  545,  NSF,  4201 
Wilson  Blvd.,  Arlington,  VA  22230  703/306- 
1361,  X  5068. 

Purpose  of  Meeting:  To  provide  advice  and 
recommendations  concerning  proposals 
sulmiitted  to  NSF  for  financial  support. 

Agenda:  To  review  and  evaluate  research 
proposals  as  part  of  the  selection  process  for 
awards. 

Reason  for  Closing:  The  proposals  being 
reviewed  include  information  of  a 
proprietary  or  confidential  nature,  including 
technical  information;  financial  data,  such  as 
salaries;  and  personal  information 
concerning  individuals  associated  with  the 
proposals.  These  matters  are  exempt  under  5 
U.S.C.  552b(c)  (4)  and  (6)  of  the  Government 
Sunshine  Act. 

Dated:  December  17, 1996. 
M.  Rebecca  Winkler. 

Committee  Management  Officer. 

[FR  Ckx.  96-32451  Filed  12-20-96;  8:45  ami 

WUJNO  cooe  7866-01-M 

Special  Emphasis  Panel  in  Design, 
IManufacture,  and  industrial 
Innovation;  Notice  of  Meetings 

In  accordance  with  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463,  as  amended),  the  National  Science 
Foundation  announces  the  following 
meeting: 

Name:  Special  Emphasis  Panel  In  Design, 
Manufacture,  and  industrial  Innovation — 
(1194). 

Date  and  Time:  January  7, 1997. 8:00 
a.m. — 4:00  p.m. 

PiSce:  Seattle,  Washington,  The  Sheraton 
Seattle  Hotel  &  Towers,  1400  Sixth  Avenue, 
Seattle,  Washington. 

Type  of  Meeting:  Closed. 

Contact  Person:  Dr.  George  A.  Hazelrigg, 
Program  Manager,  Design  and  Integration 
Engineering  Program,  (703)  306-1330,  Dr. 
Georgia-Ann  Klutke,  Program  Manager, 
Operations  Research  and  Production 
Systems,  (703)  306-1330,  Dr.  Jay  A.  Lee. 
Program  Manager,  Materials  Processes  and 
Manufacturing,  (703)  306-1330,  Dr.  Ming 
Leu,  Program  Manager,  Manufocturing, 
Machines  and  Equipment  Program.  (703) 
306-1330,  National  Science  Foundation. 
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4201  Wilson  Boulevard.  Arlington.  VA 
22230. 

Purpose  of  Meeting:  To  provide  advice  and 
recommendations  concerning  proposals 
submitted  to  the  NSF  for  financial  support. 

Agenda:  To  review  and  evaluate  the 
CAREER/PECASE  proposals  as  part  of  the 
selection  process  for  awards. 

Reason  for  Closing:  The  proposals  being 
reviewed  include  information  of  proprietary 
or  confidential  natural,  including  technical 
Information,  financial  date  such  as  salaries, 
and  person  information  concerning 
individuals  associated  with  the  proposals. 
These  matters  that  are  exempt  under  5  U.S.C 
552b(c)  (4)  and  (6)  of  the  Government  in  the 
Sunshine  Act  would  be  improperly 
disclosed. 

Dated:  December  17, 1996. 
M.  Rebecca  Winkler, 

Committee  Management  Officer. 

(FR  Doc.  96-32439  Filed  12-20-96;  8:45  am) 

BaiMOCOOC  7S86-ei-M 


Speciial  Emphasis  Panel  in 
Geosciences;  Notice  of  IMeeting 

In  accordance  with  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463,  as  amended),  the  National  Science 
Foundation  announces  the  following 
meeting: 

Name:  Special  Emphasis  Panel  in 
Geosciences  (1756). 

Z>ate  and  Time:  Thursday  &  Friday. 
January  9-10. 

Mace:  Rooms  730  National  Science 
Foundation.  4201  Wilson  Blvd.,  Arlington, 
VA  22230. 

Type  of  Meeting:  Closed. 

Contact  Person:  Dr.  Donald  Heinrichs, 
Section  Head,  Division  of  Ocean  Sciei^ces, 
National  Science  Foundation,  4201  Wilson 
Blvd.,  Room  725.  Arlington,  VA  22230. 
Telephone:  (703)  306-1576. 

Purpose  of  Meeting:  To  provide  advice  and 
recommendations  concerning  proposals 
submitted  to  NSF  for  financial  support. 

Agenda:  To  review  and  evaluate 
Oceanography  Instrumentation  and 
Technical  Services  Program  proposals  as  part 
of  the  selection  process  for  awards. 

Beason  for  Closing:  The  proposals  being 
reviewed  include  information  of  a 
prioprietary  or  confidential  nature,  including 
technical  information;  financial  data,  such  as 
salaries;  and  personal  information 
concerning  individuals  associated  with  the 
proposals.  These  matters  are  exempt  under  5 
U.S.C  552b(c),  (4)  and  (6)  of  the  Government 
in  the  Sunshine  Act  *.  ^    '.' "  ^ 

Dated:  Deceniber  17, 1996. 
M.  Rebecca  Winkler, 
Committee  Management  Officer. 
IFR  Doc  96-32445  Filed  12-20-96;  8:45  am] 

BIUMQ  COOe  7S6»-01-M 


Special  Emphasis  Panel  in 
International  Programs;  Notice  of 
Meeting 

In  accordance  with  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463,  as  amended),  the  National  Science 
Foundation  announces  the  following 
meeting. 

Name:  Special  Emphasis  Panel  in 
International  Programs  (#1201). 

Date  and  Time:  January  13-14, 1997;  8:00 
a.m.  to  5:00  p.m. 

Place:  Room  340. 

Type  of  Meeting:  Closed. 

Contact  Person:  Randall  Soderquist  (or 
Larry  Weber)  Program  Manager,  Division  of 
International  Programs,  Room  935,  National 
Science  Foundation,  4201  Wilson  Boulevard. 
Arlington,  VA  22230.  Telephone:  (703)  306- 
1701. 

Purpose  of  Meeting:  To  provide  advice  and 
recommendations  concerning  proposals 
submitted  to  NSF  for  financial  support. 

Agenda:  To  review  and  evaluate  research 
pro{X)sals  submitted  to  the  Division  of 
international  Programs'  Summer  Programs  in 
Japan  and  Korea  as  part  of  the  selection 
process  for  awards. 

Reason  for  Qosing:  The  meeting  is  closed 
to  the  public  because  the  proposals  being 
reviewed  include  information  of  a 
proprietary  or  confidential  nature,  including 
technical  information;  financial  data,  such  as 
salaries;  and  personal  information 
concerning  individuals  associated  with  the 
proposals.  These  matters  are  exempt  under  5 
U.S.C  552b(c)  (4)  and  (6)  of  the  Government 
in  the  Sunshine  Act. 

Dated:  December  17, 1997. 
M.  Rebecca  Winkler, 
Committee  Management  Officer. 
IFR  Doc.  96-32450  Filed  12-20-96;  8:45  am] 

aiUJNGCOOE  7S8»-01-M 


Special  Emphasis  Panel  In  Materials 
Research;  Notice  of  Meeting 

In  accordance  with  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463,  as  amended),  the  National  Science 
Foundation  announces  the  following 
meetings: 

Name:  Special  Emphasis  Panel  in  Materials 
Research  (DMR). 

Date  and  Time:  January  8-10, 1997  8:30 
a.m. -5:00  p.m.;  January  15-17, 1997  8:30 
a.m.-5:00  p.m. 

Place:  National  Science  Foundation,  4201 
Wilson  Blvd.,  Arlington.  VA  22230. 

Type  of  Meetings:  Closed. 

Contact  Person:  Dr.  Lorretta  J.  Inglehart, 
Program  Director,  Division  of  Materials 
Research,  Room  1065,  National  Science 
Foundation.  4201  Wilson  Blvd.,  Arlington, 
VA  22230,  Telephone  (703)  306-1817. 

Purpose  of  Meeting:  To  provide  advice  and 
recommendations  concerning  support  for 
Instrumentation  proposals. 

Agenda:  Evaluation  of  proposals. 

Reason  for  Closing:  The  proposal  being 
reviewed  may  include  information  of  a 


proprietary  or  confidential  nature,  including 
technical  information,  financial  data  such  as 
salaries,  and  ptersonal  information 
concerning  individuals  associated  with  the 
proposal.  These  matters  are  exempt  under  S 
U.S.C  552b(c)(4)  and  (6)  of  the  Government 
in  the  Sunshine  Act. 

Dated:  December  17, 1997. 
M.  Rebecca  WinUn-, 
Committee  Management  Officer. 
IFR  Doc.  96-32441  Filed  12-20-96;  8>45  am) 

BIUMQ  OOOe  7666-01-M 


Special  Emphasis  Panel  in 
Microelectronic  Information 
Processing  Systems;  Notice  of 
Meeting 

In  accordance  with  the  Federal ' 
Advisory  Committee  Act  (Pub.  L.  92- 
463,  as  amended),  the  Natiorial  Science 
Foundation  announces  the  following 
meeting. 

Name:  Special  Emphasis  Panel  in 
Microelectronic  Information  Processing 
Systems. 

Date  and  Time:  January  8, 1997;  8:30  a.m. 
to  5:00  p.m. 

Place:  Room  340,  National  Science 
Foundation,  4201  Wilson  Blvd.,  Arlington, 
VA. 

Type  of  Meeting:  Gosed. 

ContactPerson:  Dr.  Michael  Foster, 
Program  Director.  Microelectronic 
Information  Processing  Systems  Division, 
National  Science  Foundation,  Rm.  1155, 
4201  Wilson  Boulevard,  Arlington,  VA 
22230.  Telephone:  (703)  306-1936. 

Purpose  of  Meeting:  To  provide  advice  and 
recommendations  concerning  proposals 
submitted  to  NSF  for  financial  support 

Agenda:  To  review  and  evaluate  proposals 
submitted  to  the  NSF  CAREER  program  in 
the  area  of  microelectronic  information 
processing  systems. 

Reason  for  Closing:  The  proposals  b^ng 
reviewed  include  information  of  a 
confidential  nature  including  technical 
information;  financial  data  such  as  salaries; 
and  personal  information  concerning 
individuals  associated  with  the  proposals. 
The^  matters  are  exempt  under  5  U.S.C  552 
b(c)  (4)  and  (6)  of  the  Government  in  the 
Sunshine  Act. 

Dated:  December  \7, 1996. 
M.  Rebecca  Winkler. 
Committee  Management  Officer. 
[FR  Doc.  96-32443  Filed  12-20-96;  8:45  am) 

MLUNQ  OOOK  79a»-01-M 


Special  Emphasis  Panel  in  Polar 
Programs;  Notice  of  Meeting 

In  accordance  with  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463,  as  amended),  the  National  Science 
Foundation  announces  the  following 
meeting. 

Name  and  Committee  Code:  Special 
Emphasis  Panel  in  Polar  Programs  (#1209). 
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Date  and  Time:  ^nuary  10. 1997:  8:00  a.m. 
to  5:00  p.m. . 

Place:  Room  1120,  National  Science 
Foundation,  4201  Wilson  Boulevard. 
Arlington,  VA  22230. 

Type  o/ Meeting;  Closed. 

Contact  Person:  Dr.  Odile  de  la 
Beaujardiere.  Program  Director,  Arctic 
Natural  Sciences.  Office  of  Polar  Programs. 
Koom  740,  National  Science  Foundation. 
4201  Wilson  Boulevard,  Arlington,  VA 
22230.  Telephone:  (703)  306-1029. 

Purpose  of  Meeting:  To  provide  advice  and 
recommendations  concerning  proposals 
submitted  to  NSF  for  fmancial  support 

Agenda:  To  review  and  evaluate  Arctic 
Natural  Sciences  Interdisciplinary  proposals 
as  part  of  the  selection  process  for  awards. 

Reason  for  Closing:  The  proposals  being 
reviewed  include  information  of  a 
proprietary  or  confidential  nature,  including 
technical  information;  financial  data,  such  as 
salaries  and  personal  information  concerning 
individuals  assoc:iated  with  the  proposals. 
These  matters  are  exempt  under  5  U.S.C 
552b(c)  (4)  and  (6)  of  the  Government  in  the 
Sunshine  Act. 

Dated:  December  17, 1996. 
M.  Rebecca  Winkler. 
Committee  Management  Officer. 
(PR  Doc.  96-32447  Filed  12-20-96;  8:45  ami 
aitUNO  eOOE  7Sfi6-01-M 


NUCLEAR  REGULATORY 
COMMISSION 

Agency  Information  Coliection 
Activities:  Proposed  Collection; 
Comment  Request 

agbky:  U.S.  Nuclear  Regulatory 
Commission  (NRC). 

ACTION:  Notice  of  pending  NRC  action  to 
submit  an  information  collection 
request  to  OMB  and  solicitation  of 
public  comment. 

SUMMARY:  The  NRC  is  preparing  a 
submittal  to  OMB  for  review  of 
continued  approval  of  information 
collections  under  the  provisions  of  the 
Paperwork  Reduction  Art  of  1995  (44 
U.S.C.  Chapter  35). 

Information  Pertaining  to  the 
Requiranent  to  be  Submitted 

1.  The  title  of  the  information 
collection:  10  CFR  Part  140.  "Financial 
Protection  Requirements  and  Indemnity 
Agreements" 

2.  Current  OMB  approval  number: 
3150-0039 

3.  How  often  the  collection  is 
required:  As  necessary  in  order  for  NRC 
to  meet  its  responsibilities  called  for  in 
Sections  170  and  193  of  the  Atomic 
Energy  Act  of  1954.  as  amended  (the 
Act) 

4.  Who  is  required  or  asked  to  report: 
Licensees  authorized  to  operate  reactor 


facilities  in  accordance  with  10  CFR 
Port  SO  and  licensees  authorized  to 
construct  and  operate  a  uranium 
enrichment  facility  in  a<x;ordance  with 
10  CFR  Parts  40  and  70 

5.  The  number  of  annual  respondents: 

Approximatelv  192 

6.  The  number  of  hours  needed 
annually  to  complete  the  requirement  or 
request:  8B5  

7.  Abstract:  10  CFR  Part  140  of  the 
NRC's  regulations  specified  information 
required  to  be  submitted  by  licensees  to 
enable  the  NRC  to  assess  (a)  the 
financial  protection  required  of 
licensees  and  for  the  indemnification 
and  limitation  of  liability  of  certain 
licensees  and  other  persons  pursuant  to 
Section  170  of  the  Atomic  Energy  Act  of 
1954,  as  amended,  and  (b)  the  liability 
insurance  required  of  uranium 
enrichment  facility  licensees  pursuant 
to  Section  193  of  the  Atomic  Energy  Act 
of  1954,  as  amended. 

Submit,  by  Febraury  21. 1997, 
comments  that  address  the  following 
questions: 

1.  Is  the  proposed  collection  of 
information  necessary  for  the  NRC  to 
properly  perform  its  functions?  Does  the 
information  have  practical  utility? 

2.  Is  the  burden  estimate  accurate? 

3.  Is  there  a  way  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected? 

4.  How  can  the  burden  of  the 
information  collection  be  minimized, 
including  the  use  of  automated 
collection  techniques  or  other  forms  of 
information  technology? 

A  copy  of  the  draft  supporting 
statement  may  be  viewed  free  of  charge 
at  the  NRC  Public  Document  Room, 
2120  L  Street  NW.,  (lower  level). 
Washington,  DC.  Members  of  the  public 
who  are  in  the  Washington,  DC  area  can 
access  this  document  via  modem  on  the 
Public  Document  Room  Bulletin  Board 
(NRC's  Advanced  Copy  Document 
Library),  NRC  subsystem  at  FedWorld. 
703-321-3339.  Members  of  the  public 
who  are  located  outside  of  the 
Washington,  DC  area  can  dial 
FedWorld,  1-800-303-9672,  or  use  the 
FedWorld  Internet  address: 
fedworld.gov  (Telnet).  The  document 
will  be  available  on  the  bulletin  board 
for  30  days  after  the  signature  date  of 
this  notice.  If  assistance  is  needed  in 
accessing  the  document,  please  contact 
the  FedWorld  help  desk  at  703-487- 
4608.  Additional  assistance  in  locating 
the  document  is  available  from  the  NRC 
Public  Document  Room,  nationally  at  1- 
800-397-4209,  or  within  the 
Washington.  DC  area  at  202-634-3273. 

Comments  and  questions  about  the 
information  collection  requirements 
may  be  directed  to  the  NRC  Clearance 


Officer.  Brenda  )o.  Shelton.  U.S.  Nuclear 
Regulatory  Commission.  T-6  F33, 
Washington.  DC  20555-0001,  by 
telephone  at  (301)  415-7233,  or  by 
Internet  electronic  mail  at 
BJSl®NRC.GOV. 

Dated  at  Rockville,  Maryland,  this  t6th  day 
of  December  1996. 

For  the  Nuclear  Regulatory  Commission. 
Gerald  F.  CranfiDrd. 

Designated  Senior  Official  for  Information 
Resources  Management. 
IFR  Doc.  96-32487  Filed  12-20-96;  8:45  am) 

BNJJNQCOOE  79M-01-* 


IDocket  No.  SO-363] 

PECO  Energy  Comf>any;  Notice  of 
Consideration  of  Issuance  of 
Amendment  to  Facility  Operating 
License,  Proposed  No  Significant 
Hazards  Consideration  Determination, 
and  Opportunity  for  a  Hearing 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  is 
considering  issuance  of  an  amendment 
to  Facility  Operating  License  No.  NPF- 
85  issued  to  PECO  Energy  Company  (the 
licensee)  for  operation  of  the  Limerick 
Generating  Station  (LGS),  Unit  2, 
located  in  Montgomery  County, 
Pennsylvania. 

The  proposed  amendment  would 
revise  technical  specification  (TS) 
Section  2.1  and  its  associated  TS  basis 
to  reflect  the  change  in  the  Minimum 
Critical  Power  Ratio  Safety  Limit,  due  to 
the  use  of  GE13  fuel  product  line  and 
the  cycle-specific  analysis  performed  by 
the  General  Electric  Company  (GE).  for 
LGS.  Unit  2,  Cycle  5. 

Befota  issuance  of  the  proposed 
license  amendment,  the  Commission 
will  have  made  Hndings  required  by  the 
Atomic  Energy  Act  of  1954,  as  amended 
(the  Act)  and  the  Commission's 
regulations. 

The  Commission  has  made  a 
proposed  determination  that  the 
amendment  request  involves  no 
significant  hazards  consideration.  Under 
the  Commission's  regulations  in  10  CFR 
50.92,  this  means  that  operation  of  the 
facility  in  accordance  with  the  proposed 
amendment  would  not  (1)  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated;  or  (2)  create  the  possibility  of 
a  new  or  different  kind  of  accident  firom 
any  accident  previously  evaluated;  or 
(3)  involve  a  significant  reduction  in  a 
margin  of  safety.  As  required  by  10  CFR 
50.91(a),  the  licensee  has  provided  its 
analysis  of  the  issue  of  no  significant 
hazards  consideration.'which  is 
presented  below:  ,^ , 
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T.  The  proposed  Technicnl  Speciflcatiutis 
(TS)  change  does  not  involve  a  significant 
increase  in  the  probability  or  consequcnccii 
of  an  accident  previously  evaluated. 

The  derivation  of  the  revised  Minimum 
Critical  Power  Ratio  (MCPR)  Safety  Limit  for 
LGS  Unit  2  Technical  Specifications,  and  its 
use  to  determine  cycle-specific  thermal  limits 
have  l)een  performed  using  NKC-accepted 
methodology  described  in  "General  Electric 
Standard  Application  for  Reactor  Fuel," 
NEDB-24011-P-A-13,  and  U.S.  Supplement. 
NEDE-24011-P-A-13-US.  August  1996  and 
the  Technical  Design  Procedure  ("GETAB 
Safety  Limit",  TDP-0049,  Revision  0,  July 
1996).  This  change  in  the  MCPR  Safety  Limit 
cannot  increase  the  prot)ability  or  severity  of 
an  accident. 

The  basis  of  the  MCPR  Safety  Limit 
calculation  is  to  ensure  that  greater  than 
99.9%  of  all  fuel  rods  in  the  core  avoid 
transition  boiling  if  the  limit  is  not  violated. 
The  new  MCPR  Safety  Limit  preserves  the 
existing  margiil  to  transition  boiling  and  fiiel 
damage  in  the  event  of  a  postulated  accident. 
The  fuel  licensing  acceptance  criteria  for  the 
calculation  of  the  MCPR  Safety  Limit  apply 
to  Limerick  Generating  Station  (LGS),  Unit  2, 
Cycle  5  in  the  same  manner  as  they  have 
applied  previously.  The  probability  of  fuel 
damage  is  not  increased. 

Therefore,  the  proposed  TS  change  does 
not  involve  an  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated. 

2.  The  proposed  TS  change  does  not  create 
the  possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated. 

The  MCPR  Safety  Umit  is  a  TS  numerical 
value,  designed  to  ensure  that  fuel  damage 
from  transition  boiling  does  not  occur  as  a 
result  of  the  limiting  postulated  accident.  It 
cannot  create  the  possibility  of  any  new  type 
of  accident.  The  new  Minimum  Critical 
Power  Ratio  (MCPR)  Safety  Limit  is 
calculated  using  NRC-accepted  methodology 
described  in  "General  Electric  Standard 
Application  for  Reactor  Fuel,"  NEDE-24011- 
P-A-13,  and  U.S.  Supplement.  NEDE- 
24011-P-A-13-US,  August  1996  and  the 
Technical  Design  Procedure  ("GETAB  Safety 
Limit",  TDP-0049,  Revision  0,  July  1996). 

Therefore,  the  proposed  TS  change  does 
not  create  the  possibility  of  a  new  or  different 
kind  of  accident,  &om  any  accident 
previously  evaluated. 

3.  The  proposed  TS  change  does  not 
involve  a  significant  reduction  in  a  margin  of 
safety. 

The  margin  of  safety  as  defined  in  the  TS 
Bases  will  remain  the  same.  The  new 
Minimum  Critical  Power  Ratio  (MCPR) 
Safety  Limit  is  calculated  using  NRC- 
accepted  methodology  described  in  "General 
Electric  Standard  Application  for  Reactor 
Fuel,"  NEDE-24011-P-A-13.  and  U.S. 
Supplement,  NEDE-24011-P-A-13-US, 
August  1996  and  the  Technical  Design 
Procedure  ("GETAB  Safety  Limit",  TDP- 
0049.  Revision  0,  July  1996).  The  fuel 
licensing  acceptance  criteria  for  the 
calculation  of  the  MCPR  Safety  Limit  apply 
to  LGS  Unit  2,  Cycle  5  in  the  same  manner 
as  they  have  applied  previously.  The  MCPR 
Safety  Limit  is  set  high  enough  to  ensure  that 


greater  than  99.9%  of  all  fuel  rods  in  the  core 
avoid  transition  boiling  if  the  limit  is  0ot 
violatml,  thereby  preserving  the  fuel  cladding 
integrity. 

Therefore,  the  proposed  TS  change  does 
not  involve  a  reduction  in  a  margin  of  safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

The  Commission  is  seeking  public 
comments  on  this  proposed 
determination.  Any  comments  received 
within  30  days  after  the  date  of 
publication  of  this  notice  will  be 
considered  in  making  any  final 
determination. 

Normally,  the  Commission  will  not    . 
issue  the  amendment  until  the 
expiration  of  the  30-day  notice  period. 
However,  should  circumstances  change 
during  the  notice  period  such  that 
failure  to  act  in  a  timely  way  would 
result,  for  example,  in  derating  or 
shutdown  of  the  facility,  the 
Commission  may  issue  the  license 
amendment  before  the  expiration  of  the 
30-day  notice  period,  provided  that  its 
final  determination  is  that  the 
amendment  involves  no  signiRcant 
hazards  consideration.  The  Tinal 
determination  will  consider  all  public 
and  State  comments  received.  Should 
the  Commission  take  this  action,  it  will 
publish  in  the  Federal  Register  a  notice 
of  issuance  and  provide  for  opportunity 
for  a  hearing  after  issuance.  The 
Commission  expects  that  the  need  to 
take  this  action  will  occur  very 
infrecjuently. 

Wntten  comments  may  be  submitted 
by  mail  to  the  Chief,  Rules  Review  and 
Directives  Branch,  Division  of  Freedom 
of  Information  and  Publications 
Services,  Office  of  Administration,  U.S. 
Nuclear  Regulatory  Commission, 
Washington,  DC  20555-0001,  and 
should  cite  the  publication  date  and 
page  number  of  this  Federal  Register 
notice.  Written  comments  may  also  be 
delivered  to  Room  6D22,  Two  White 
Flint  North,  11545  Rockville  Pike. 
Rockville,  Maryland,  trom  7:30  a.m.  to 
4:15  p.m.  Federal  workdays.  Copies  of 
written  comments  received  may  be 
examined  at  the  NRC  Public  Document 
Room,  the  Gelman  Building,  2120  L 
Street.  NW..  Washington.  DC. 

The  filing  of  requests  for  hearing  and 
petitions  for  leave  to  intervene  is 
discussed  below. 

By  January  22, 1997.  the  licensee  may 
nie  a  request  for  a  hearing  with  respect 
to  issuance  of  the  amendment  to  the 
subject  facility  operating  license  and 


any  person  whose  interest  may  be 
affected  by  this  proceeding  and  who 
wishes  to  participate  as  a  party  in  the 
proceeding  must  file  a  written  request 
for  a  hearii^  and  a  petition  for  leave  to 
intervene.  Requests  for  a  hearing  and  a 
petition  for  leave  to  intervene  shall  be; 
fded  in  accordance  with  the 
Commission's  "Rules  of  Practice  for 
Domestic  Licensing  Proceedings"  in  10 
CFR  Part  2.  Interested  persons  should 
consult  a  current  copy  of  10  CFR  2.714 
which  is  available  at  the  Commission's 
Public  Document  Room,  the  Gelman 
Building,  2120  L  Street,  NW., 
Washington,  DC,  and  at  the  local  public 
document  room  located  at  the  Pottstowa 
Public  Library,  500  High  Street, 
Pottstown,  Pennsylvania  19464.  If  a 
request  for  a  hearing  or  petition  for 
leave  to  intervene  is  filed  by  the  above 
date,  the  Commission  or  an  Atomic 
Safety  and  Licensing  Board,  designated 
by  the  Commission  or  by  the  Chairman 
of  the  Atomic  Safety  and  Licensing 
Board  Panel,  will  rule  on  the  request 
and/or  petition;  and  the  Secretary  or  the 
designated  Atomic  Safety  and  Licensing 
Board  will  issue  a  notice  of  hearing  or 
an  appropriate  order. 

As  required  by  10  CFR  2.714,  a 
petition  for  leave  to  intervene  shall  set 
forth  with  particularity  the  interest  of 
the  petitioner  in  the  proceeding,  and 
how  that  interest  may  be  affected  by  the 
results  of  the  proceeding.  The  {>etition 
should  specifically  explain  the  reasons 
why  intervention  should  be  permitted 
with  particular  reference  to  the 
following  factors:  (1)  the  nature  of  the 
petitioner's  right  under  the  Act  to  be 
made  party  to  the  proceeding:  (2)  the 
nature  and  extent  of  the  petitioner's 
property,  financial,  or  other  interest  in 
the  proceeding;  and  (3)  the  possible 
effect  of  any  order  which  may  be 
entered  in  the  proceeding  on  the 
petitioner's  interest.  The  petition  should 
also  identify  the  sf>ecific  aspect(s)  of  the 
subject  matter  of  the  proceeding  as  to 
which  petitioner  wishes  to  intervene. 
Any  person  who  has  filed  a  petition  for 
leave  to  intervene  or  who  has  been 
admitted  as  a  party  may  amend  the 
petition  without  requesting  leave  of  the 
Board  up  to  15  days  prior  to  the  first 
prehearing  conference  scheduled  in  the 
proceeding,  but  such  an  amended 
petition  must  satisfy  the  specifidty 
requirements  described  above. 

Not  later  than  15  days  prior  to  the  first 
prehearing  conference  scheduled  in  the 
proceeding,  a  petitioner  shall  Hie  a 
supplement  to  the  petition  to  intervene 
which  must  include  a  list  of  the 
contentions  which  are  sought  to  be  ~ 
litigated  in  the  matter.  Each  contentioa 
must  consist  of  a  specific  statement  of 
the  issue  of  law  or  fact  to  be  raised  or 
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controverted.  In  addition,  the  petitioner 
shall  provide  a  briiBf  explanation  of  the 
bases  of  the  contention  and  a  concise 
statement  of  the  alleged  facts  or  expert 
opinion  which  support  the  contention 
and  on  which  the  petitioner  intends  to 
rely  in  proving  the  contention  at  the 
hearing.  The  petitioner  must  also 
provide  references  to  those  specific 
sources  and  documents  of  which  the 
petitioner  is  aware  and  on  which  the 
petitioner  intends  to  rely  to  establish 
those  facts  or  expert  opinion.  Petitioner 
must  provide  sufficient  information  to 
show  that  a  genuine  dispute  exists  with 
the  applicant  on  a  material  issue  of  law 
or  fact.  Contentions  shall  be  limited  to 
matters  within  the  scope  of  the 
amendment  under  consideration.  The 
contention  must  be  one  which,  if 
proven,  would  entitle  the  petitioner  to 
relief.  A  petitioner  who  fails  to  file  such 
a  supplement  which  satisfies  these 
requirements  with  respect  to  at  least  one 
contention  will  not  be  permitted  to 
participate  as  a  party. 

Those  permitted  to  intervene  become 
parties  Jo  the  proceeding,  subject  to  any 
limitations  in  the  order  granting  leave  to 
intervene,  and  have  the  opportunity  to 
participate  fully  in  the  conduct  of  the 
hearing,  including  the  opportunity  to 
present  evidence  and  cross-examine 
witnesses. 

If  a  hearing  is  requested,  the 
Commission  will  make  a  final 
determination  on  the  issue  of  no 
significant  hazards  consideration.  The 
final  determination  will  serve  to  decide 
when  the  hearing  is  held. 

If  the  final  determination  is  that  the 
amendment  request  involves  no 
significant  hazards  consideration,  the 
Commission  may  issue  the  amendment 
and  make  it  immediately  effective, 
notwithstanding  the  request  for  a 
hearing.  Any  hearing  held  would  take 
place  after  issuance  of  the  amendment. 
If  the  final  determination  is  that  the 
amendment  request  involves  a 
significant  hazards  consideration,  any 
hearing  held  would  take  place  before 
the  issuance  of  any  amendment. 

A  request  for  a  hearing  or  a  petition 
for  leave  to  intervene  must  be  filed  with 
the  Secretary  of  the  Commission,  U.S. 
Nuclear  Regulatory  Commission, 
Washington,  DC  20555-0001,  Attention: 
Docketing  and  Services  Branch,  or  may 
be  delivered  to  the  Commission's  Public 
Document  Room,  the  Gelman  Building, 
2120  L  Street,  NW.,  Washington,  DC,  by 
the  above  date.  Where  petitions  are  filed 
during  the  last  10  days  of  the  notice 
period,  it  is  requested  that  the  petitioner 
promptly  so  inform  the  Commission  by 
a  toll-free  telephone  call  to  Western 
Union  at  l-<800)  24»-5100  (in  Missouri 
l-(800)  342-6700).  The  Western  Union 


operator  should  be  given  Datagram 
Identification  Number  N1023  and  the 
foHowing  message  addressed  to  John  F. 
Stolz,  Director.  Project  Directorate  1-2: 
petitioner's  name  and  telephone 
number,  date  petition  was  mailed,  plant 
name,  and  publication  date  and  page 
number  of  this  Federal  Register  notice. 
A  copy  of  the  petition  should  also  be 
sent  to  the  Office  of  the  General 
Counsel,  U.S.  Nuclear  Regulatory 
Commission,  Washington,  DC  20555- 
0001,  and  to  J.  W.  Durham,  St.,  Esquire, 
Sr.  V.P.  and  General  Counsel, 
Philadelphia  Electric  Company,  2301 
Market  Street,  Philadelphia, 
Pennsylvania  19101,  attorney  for  the 
licensee. 

Nontimely  filings  of  petitions  for 
leave  to  intervene,  amended  jjetitions, 
supplemental  petitions  and/or  requests 
for  hearing  will  not  be  entertained, 
absent  a  determination  by  the 
Commission,  the  presiding  officer  or  the 
presiding  Atomic  Safety  and  Licensing 
Board  that  the  petition  and/or  request 
should  be  granted  based  upon  a 
balancing  of  the  factors  specified  in  10 
CFR  2.714(aMlKiHv)  and  2.714(d). 

For  further  details  with  respect  to  this 
action,  see  the  application  for 
amendment  dated  December  6, 1996, 
which  is  available  for  public  inspection 
at  the  Commission's  Public  Document 
Room,  the  Gelman  Building,  2120  L 
Street,  NW.,  Washington.  DC,  and  at  the 
local  public  document  room  located  at 
the  Pottstown  Public  Library,  500  High 
Street,  Pottstown.  Pennsylvania  19464. 

Dated  at  Rockville.  Maryland,  this  17tb  day 
of  December  1996. 

For  the  Nuclear  Regulatory  Commission. 
IcMeph  W.  Shea, 

Project  Manager,  Profect  Directorate  1-2, 
Division  of  Reactor  Projects — ////,  Office  of 
Nuclear  Reactor  Regulation. 
IFR  Doc.  96-32488  Filed  12-20-96;  8:45  ami 
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[Proiect  Na  997] 

Notice  of  Receipt  of  DOE  Topical 
Report  on  Tritium  Producing  Burnable 
Poison  Rod  l.ead  Teat  Assemblies 

In  order  to  maintain  the  strategic 
stockpile,  the  U.S.  Department  of  Energy 
(EXDE)  is  considering  the  use  of 
commercial  light  water  reactors  to 
produce  tritium.  On  December  4,  1996, 
DOE  submitted  a  topical  report  to  the 
U.S.  Nuclear  Regulatory  Commission 
(NRC)  entitled.  "Report  on  the 
Evaluation  of  the  Tritium  Producing 
Burnable  Absorber  Rod  Lead  Test 
Assembly."  intended  to  demonstrate 
that  the  use  of  a  commercial  light-water 
reactor  to  irradiate  a  limited  number  of 


lithium  burnable  poison  rods  in  lead 
test  assemblies  (LTAs)  does  not  raise 
generic  issues  involving  an  unreviewed 
safety  question. 

The  NRC  staff  will  prepare  a  safety 
evaluation  on  the  DOE  report  to  address, 
on  a  preliminary  basis,  the  acceptability 
of  licensees  undertaking  irradiation  of 
the  LTAs  under  the  provisions  of  10 
CFR  50.59.  ~ 

Upon  completion  of  its  evaluation, 
the  staff  will  present  its  conclusions  to 
the  Commission  prior  to  issuance. 

The  staff  plans  to  hold  public 
meetings  to  provide  for  public  comment 
regarding  the  technical  issues  early  in 
the  evaluation  process.  In  addition,  the 
staff  plans  to  hold  a  public  meeting  in 
the  vicinity  of  the  host  reactor  prior  to 
loading  the  LTAs  into  the  reactor.  The 
date  and  location  of  the  meetings  will  be 
announced  later. 

FOR  FURTHER  INFORMATION  CONTACT: 
I.H.  Wilson  at  (301)  415-1108. 

For  further  details  with  respect  to  this 
action,  see  the  DOE  topical  report 
submitted  by  letter  dated  December  4. 
1996,  which  is  available  for  public 
inspection  at  the  Commission's  Public 
Document  Room,  the  Gelman  Building, 
2120  L  Street,  NW.,  Washington,  DC. 

Dated  at  Rockville.  Maryland,  this  13th  day 
of  December.  1996. 

For  the  Nuclear  Regulatory  Ck)mmis8ion. 
David  B.  Matthews, 

Acting  Director,  Division  of  Reactor  Program 
Management,  Office  of  Nuclear  Reactor 
Regulation. 
IFR  Doc.  96-32489  Filed  12-20-96;  8:45  ami 
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OFFICE  OF  PERSONNEL 
IMANAGEMENT 

Federal  Prevailing  Rate  Advisory 
Committee;  Open  Committee  Meeting 

According  to  the  provisions  of  section 
10  of  the  Federal  Advisory  Committee 
Act  (Pub.  L.  92-463),  notice  is  hereby 
given  that  meetings  of  the  Federal 
Prevailing  Rate  Advisory  Committee 
will  be  held  on — 
Thursday.  January  16, 1997 
Thursday,  January  23. 1997 
Thursday,  February  13, 1997 
Thursday,  February  27, 1997 
Thursday,  March  13, 1997 
Thursday.  March  27, 1997 

The  meetings  will  start  at  10:45  a.m. 
and  will  be  held  in  Room  5A06A.  Office 
of  Personnel  Management  Building, 
1900  E  Street,  NW.,  Washington,  DC 

The  Federal  Prevailing  Rate  Advisory 
Committee  is  composed  of  a  Chair,  five 
representatives  from  labor  unions 
holding  exclusive  bargaining  rights  for 
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Federall}lue-collar  employees,  and  five 
representatives  fitim  Federal  agencies. 
Entitlement  to  membership  on  the 
Committee  is  provided  for  in  5  U.S.C 
5347.  •     .    ; 

The  Committee's  primary 
responsibility  is  to  review  the  Prevailing 
Rate  System  and  other  matters  pertinent 
to  establishing  prevailing  rates  under 
subchapter  IV,  chapter  53,  5  U.S.C,  as 
amended,  and  ht)m  time  to  time  advise 
the  Office  of  Personnel  Management. 

These  scheduled  meetings  will  start 
in  open  session  with  both  labor  and 
management  representatives  attending. 
During  the  meeting  either  the  labor 
members  or  the  management  members 
may  caucus  separately  with  the  Chair  to 
devise  strategy  and  formulate  positions. 
Premature  disclosure  of  the  matters 
discussed  in  these  caucuses  would 
unacceptably  impair  the  ability  of  the 
Committee  to  reach  a  consensus  on  the 
matters  being  considered  and  would 
disrupt  substantially  the  disposition  of 
its  business.  Therefore,  these  caucuses 
will  be  closed  to  the  public  because  of 
a  determination  made  by  the  Director  of 
the  Office  of  Personnel  Management 
under  the  provisions  of  section  10(d) -of 
the  Federal  Advisory  Committee  Act 
(Pub.  L.  92-463)  and  5  U.S.C. 
552b(c)(9)(B).  These  caucuses  may, 
depending  on  the  issues  involved, 
constitute  a  substantial  portion  of  the 
meeting. 

Annually,  the  Chair  compiles  a  report 
of  pay  issues  discussed  and  concluded 
recommendations.  These  reports  are 
available  to  the  public,  upon  written 
request  to  the  Committee's  Secretary. 

The  public  is  invited  to  submit 
material  in  writing  to  the  Chair  on 
Federal  Wage  System  pay  matters  felt  to 
be  deserving  of  the  Committee's 
attention.  Additional  information  on 
these  meetings  may  be  obtained  by 
contacting  the  Committee's  Secretary, 
Ofiice  of  Personnel  Management, 
Federal  Prevailing  Rate  Advisory 
Committee,  Room  5559, 1900  E  Street, 
NW.,  Washington,  DC  20415  (202)  606- 
1500. 

Dated:  Decemberl2, 1996.  • 

Phyllis  G.  Foley, 

Chair,  Federal  Prevailing  Rate  Advisory 

Committee. 

|FR  Doc.  96-32477  Filed  12-20-96;  8:45  am) 
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POSTAL  RATE  COMMISSION 

[Docket  No.  A97-7] 

OiGiorgio.  Caiifomia  93217:  (Zack 
Clark,  et  at.,  Petitioners);  Notice  and 
Order  Accepting  Appeal  and 
EstablisMng  Procedural  Schedule 
Under  39  U.S.C.  §  404(b)(5) 

BeforiB  Commissioners:  Edward  ).  Gleiman, 
Chairman;  H.  Edward  Quick,  Jr.,  Vice- 
Chairman;  George  W.  Haley;  W.H.  "Trey" 
L^Blanc  HI. 
Issued  December  17, 1996. 

Docket  Number:  A97-7. 

Name  of  Affected  Post  Office: 
DiGiorgio,  Caiifomia  93217. 

Name(s)  of  Petitioner(s):  Zack  Clark, 
etal. 

Type  of  Determination:  C\osing. 

Date  of  Filing  of  Appeal  Papers: 
December  13,  1996. 

Categories  of  Issues  Apparently 
Raised: 

1.  Effect  on  the  community  [39  U.S.C. 
§404(b)(2)(A)l. 

2.  Effect  on  postal  services  [39  U.S.C. 
§404(b)(2)(C)l. 

After  the  Postal  Service  files  the 
administrative  record  and  the. 
Commission  reviews  it,  the  Commission 
may  find  that  there  are  mdre  legal  issues 
than  those  set  forth  above.  Or,  the 
Commission  may  find  that  the  Postal 
Service's  determination  disposes  of  one 
or  more  of  those  issues. 

The  Postal  Reorganization  Act 
requires  that  the  Commission  issue  its 
decision  within  120  days  fixim  the  date 
this  appeal  was  filed  (39  U.S.C.  §  404 
(b)(5)).  In  the  interest  of  expedition,  in 
light  of  the  120-day  decision  schedule, 
the  Commission  may  request  the  Postal 
Service  to  submit  memoranda  of  law  on 
any  appropriate  issue.  If  requested,  such 
memoranda  will  be  due  20  days  from 
the  issuance  of  the  request  and  the 
Postal  Service  shall  serve  a  copy  of  its 
memoranda  on  the  petitioners.  The 
Postal  Service  may  incorporate  by 
reference  in  its  briefs  or  motions,  any 
arguments  presented  in  memoranda  it 
previously  filed  in  this  docket.  If 
■  necessary,  the  Commission  also  tnay  ask 
petitioners  or  the  Postal  Service  for 
more  information. 

The  Commission  Orders 

(a)  The  Postal  Service  shall  file  the 
record  in  this  appeal  by  December  27, 
1996.     . 

(b)  The  Secretary  of  the  Postal  Rate 
Commission  shall  publish  this  Notice 
and  Order  and  Procedural  Schedule  in 
the  Federal  Register. 


By  the  CommissioiT. 
Margaret  P.  Crenshaw, 
Secretary. 

December  \3, 1996 — Filing  of  Appeal 
letter 

December  17, 1996 — Commission 
Notice  and  Order  of  Filing  of  Appeal 

January  7, 1997— Last  day  of  filing  of 
petitions  to  intervene  [see  39  C.F.R. 
§3001.111(b)| 

January  17, 1997— Petitioners' 
Participant  Statement  or  Initial  Brief 
[see  39  C.F.R.  §  3001.115  (a)  and  (b)j 

February  6, 1997^Postal  Service's 
Answering  Brief  [see  39  C.F.R. 
§  3001.1 15(c)| 

February  21, 1997— Petitioners'  Reply 
Brief  should  Petitioner  choose  to  file 
one  [see  39  C.F.R.  §  3001.115(d)l 

February  28,  1997 — Deadline  for 
motions  by  any  party  requesting  oral 
argument.  The  Commission  will 
schedule  oral  argument  only  when  it 
is  a  necessary  addition  to  the  written 
filings  (see  39  C.F.R.  §  3001.116) 

April  12, 1997— Expiration  of  the 
Commission's  120-day  decisional 
schedule  (see  39  U.S.C.  §  404(b)(5)] 

|FR  Doc.  96-32477  Filed  12-20-96;  8:45  am) 

BILUNG  COD6  7710-FW-P 


SECURITIES  AND  EXCHANGE 
COMMISSION 

Pnvestment  Company  Act  Release  Na 
22401;  811-7416] 

Voyageur  Missouri  Munk:ipal  Income 
Fund,  Inc.;  Notice  of  Application 

December  16, 1996. 

AQBitCY:  Securities  and  Exchange 

Commission  ("SEC"). 

ACTION:  Notice  of  application  for 

deregistration  under  the  Investment 

Company  Act  of  1940  (the  "Act"). 

APPUCANT:  Voyageur  Missouri 
Municipal  Income  Fund,  Inc. 
RELEVANT  ACT  SECTION:  Section  8(f). 
SUMMARY  OF  APPUCATION:  Applicant 
requests  an  order  declaring  that  it  has 
ceased  to  be  an  investment  company. 
FILING  DATE:  The  application  was  filed 
on  December  10, 1996. 
HEARING  OR  NOTIFICATION  OF  HEARING:  An 
order  granting  the  application  will  be 
issued  unless  the  SEC  orders  a  hearing. 
Interested  persons  may  request  a 
hearing  by  writing  to  the  SEC's 
Secretary  and  serving  applicant  with  a 
copy  of  the  request,  personally  or  by 
mail.  Hearing  requests  should  be 
received  by  the  SEC  by  5:30  p.m.  on 
January  10, 1997,  and  should  be 
accompanied  by  proof  of  service  on  the 
applicant,  in  the  form  of  an  affidavit  or. 
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for  lawyers,  a  certificate  of  service.' 
Hearing  requests  should  state  the  nature 
of  the  writer's  interest,  the  reason  for  the 
request,  and  the  issues  contested. 
Persons  may  request  notification  of  a 
hearing  by  writing  to  the  SEC's 
Secretary. 

AOORESSES:^  Secretary,'SEC,  450  Fifth    - 
Street.  N.W.,  Washington.  D.C.  20549. 
Applicants,  90  South  Seventh  Street. 
Suite  4400  Minneapolis.  Minnesota 
55402-4115. 

FOfl  FtiRTHER  INFORMATION  CO*fTACT: 
Diane  L.  Titus,  Paralegal  Specialist,  at 
(202)  942-0584.  or  Mary  Kay  Freeh, 
Branch  Chief,  at  (202)  942-0564 
(Division  of  Investment  Management, 
Office  of  Investment  Company 
Regulation). 

supPi.aMerrARY  iNFomtATiON:  The 
following  is  a  summary  of  the 
application.  The  complete  application 
may  be  obtained  for  a  fee  from  the  SEC's 
Public  Reference  Branch. 

Applicant's  Representations 

1.  Applicant  is  a  closed-end, 
diversified  management  investment 
company  incorporated  under  the  laws  of 
Minnesota.  On  December  31,  1992, 
applicant  registered  under  the  Act  and 
filed  a  registration  statement  on  Form 
N-2  under  the  Act  and  the  Securities 
Act  of  1933.  Applicant's  registration 
statement  was  not  declared  effective, 
and  applicant  made  no  public  offering 
of  its  securities. 

2.  Applicant  has  no  securityholders, 
debts,  liabilities  or  assets.  Applicant  is 
not  a  party  to  any  litigation  or 
administrative  proceeding.  Applicant  is 
not  now  engaged,  nor  does  it  propose  to 
engage,  in  any  business  activities  other 
than  those  necessary  for  the  winding  up 
of  its  affaire. 

3.  Applicant  will  statutorily  dissolve 
its  existence  in  Minnesota. 

For  the  SEC.  by  the  Division  of  Investment 
Management,  under  delegated  authority. 
Margerat  H.  McFarland, 
Deputy  Secretary. 

|FR  Doa  96-32456  Filed  12-20-96;  8:45  ami 
eajjNO  COM  wio-oi-M 


[Investment  Company  Act  Release  No. 
22400:811-7940] 

Voyageur  Texas  Municipal  income 
Fund;  Notice  of  Application 

December  16, 1996. 
AQCNCY:.Securities  and  Exchange 
Commission  ("SEC"). 
action:  Notice  of  application  for 
deregistration  under  the  Investment 
Company  Act  of  1940  (the  "Act"). 


APPLICANT:  Voyageur  Texas  Municipal 
Income  Fund. 

RB^VANT  ACT  SECTXM:  Section  8(0- 
SUMMARY  OF  APPIiCATlON:  Applicant 
requests  an  order  declaring  that  it  has 
ceased  to  be  an  investment  company. 
FIUNQ  DATE:  The  application  was  filed 
on  December  10, 1996. 
HEARINQ  OR  NOTIFICATION  OF  HEARMQ:  An 
order  granting  the  application  will  be 
issued  unless  the  SEC  orders  a  hearing. 
Interested  persons  may  request  a        -. 
hearing  by  writing  to  tbe  SEC's 
Secretary  and  serving  applicant  with  a 
copy  of  the  request,  personally  or  by 
mail.  Hearing  requests  should  be 
received  by  the  SEC  by  5:30  p.m.  on 
January  10, 1997,  and  should  be 
accompanied  by  proof  of  service  on  the 
applicant,  in  the  form  of  an  affidavit  or, 
for  lawyers,  a  certificate  of  service. 
Hearing  requests  should  state  the  nature 
of  the  writer's  interest,  the  reason  for  the 
request,  and  the  issues  contested. 
Persons  may  request  notification  of  a 
hearing  by  writing  to  the  SEC's 
Secretary. 

ADDRESSES:  Secretary.  SEC,  450  Fifth 
Street,  N.W..  Washington,  D.C  20549. 
Applicants,  90  South  Seventh  Street, 
Suite  4400  Minneapolis,  Minnesota 
55402-4115. 

FOR  FURTHER  INFORMATKDN  COfJTACT: 
Diane  L.  Titus,  Paralegal  Specialist,  at 
(202)  942-0584,  or  Mary  K.  Freeh. 
Branch  Chief,  at  (202)  942-0564 
(Division  of  Investment  Management, 
Office  of  Investment  Company 
Regulation). 

SUPPIBMEHTARY  MFORMATION:  The 
following  is  a  summary  of  the 
application.  The  complete  application 
may  be  obtained  for  a  fee  from  the  SEC's 
Public  Reference  Branch. 

Applicant's  Representations 

1.  Applicant  is  a  closed-end, 
diversified  management  investment 
company  organized  as  a  Massachusetts 
business  trust.  On  August  5,  1993, 
applicant  registered  under  the  Act  and 
filed  a  registration  statement  on  Form 
^4-2  under  the  Act  and  the  Securities 
Act  of  1933.  Applicant's  registration 
statement  was  not  declared  effective, 
and  applicant  made  no  public  ofliering 
of  its  securities. 

2.  Applicant  has  no  securityholders, 
debts,  liabilities  or  assets.  Applicant  is 
not  a  party  to  any  litigation  or 
administrative  proceeding.  Applicant  is 
not  now  engaged,  nor  does  it  propose  to 
engage,  in  any  business  activities  other 
than  those  necessary  for  the  winding  up 
of  its  affairs. 

3.  Applicant  terminated  its  existence 
in  Massachusetts  in  1993.         , 


For  the  SEC,  by  the  Division  of  Investment 
Man^ement,  under  delegated  authority. 
Margaret  H.  McFariand, 
Deputy  Secretary. 

|FR  Doc.  96-32455  Filed  V2-2fr-96,  8:45  am) 
■iLUNQ  cooe  wi»-ei'4« 


DEPARTMENT  OiP  TRANSPORTATION 

Coast  Guard 

[CGD-04-00S] 

Navigation  Sataty  Advisory  Council; 
Vacancies 

AGENCY:  Coast  Guard,  DOT. 

ACTION:  Request  for  applications. 

. — »: — 

SUMMARY:  The  Coast  Guard  is  seeking 
applications  for  appointment  to 
membership  on  the  Navigation  Safety 
Advisory  Council  (NAVSAC).  NAVSAC 
provides  advice  and  makes 
recommendations  to  the  Coast  Guard  on 
matters  relating  to  the  prevention  of 
vessel  collisions,  rammings,  and 
groundings,  including,  but  not  limited 
to:  Inland  Rules  of  the  Road, 
International  Rules  of  the  Road, 
navigation  regulations  and  equipment, 
routing  measures,  marine  information, 
diving  safety,  and  aids  to  navigation 
systems. 

DATES:  Applications  and  any  supporting 
information  must  be  received  on  or 
before  February  28, 1997. 
ADDRESS:  Application  forms  may  be 
obtained  by  writing  Commandant  (G- 
MOV-3),  U.S.  Coast  Guard,  2100 
Second  St.,  SW..  Washington,  EX: 
20593-0001;  or  by  calling  (202)  267- 
0415;  or  by  faxing  (202)  267-4826. 
Completed  application  forms  must  be 
submitted  to  the  same  address. 
FOR  FURTHER  INFORMATION  CONTACT: 
Margie  Hegy,  Executive  Director  of 
NAVSAC  at  (202)  267-0415,  or  Diane 
Schneider,  Executive  Secretary, 
telephone  (202)  267-0352.  fax  (202) 
267-4826. 

SUPP1.EMENTARY  INFORMATION:  The 
Navigation  Safety  Advisory  Council 
(NAVSAC)  is  a  Federal  advisory  council 
constituted  under  5  U.S.C.  App.  2.  It 
provides  advice  and  makes 
recommendations  to  the  Secretary  of 
Transportation,  via  the  Commandant  of 
the  Coast  Guard,  on  matters  relating  to 
the  prevention  of  vessel  collisions, 
rammings,  and  groundings,  including, 
but  not  limited  to:  Inland  Rules  of  the  ' 
Road.  International  Rules  of  the  Road, 
navigation  regulations  and  equipment, 
routing  measures,  marine  information, 
diving  safety,  and  aids  to  navigation 
systems. 
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NAVSAC  meets  at  least  twice  a  year 
at  various  locations  in  the  continental 
United  States.  It  may  also  meet  for 
extraordinary  purposes.  Its  committees 
and  working  groups  may  meet  to 
consider  specific  problems  as  required. 

The  Coast  Guard  will  consider 
applications  for  se^fen  positions  that 
expire  or  become  vacant  on  June  30, 
1997.  To  be  eligible,  applicants  should 
have  expertise  in  the  above  mentioned 
subject  areas.  To  iissure  balanced 
representation  of  subject  matter 
expertise,  members  are  chosen,  insofar 
as  practical,  ht>m  the  following  groups: 
(1)  recognized  experts  and  leaders  in 
organizations  having  an  active  interest 
in  the  Rules  of  the  Road  and  vessel  and 
port  safety;  (2)  representatives  of  owners 
and  operators  of  vessels,  professional 
mariners,  recreational  boaters,  and  the 
recreational  boating  industry;  (3) 
individuals  with  an  interest  in  maritime 
law;  and  (4)  Federal  and  state  officials 
with  responsibility  for  vessel  and  port 
safety. 

Each  member  serves  for  a  term  of  3 
years.  A  few  members  may  serve 
consecutive  terms.  Members  serve 
without  compensation  from  the  Federal 
Government,  although  travel 
reimbursement  and  per  diem  may  be 
.  provided. 

In  support  of  the  Department  of 
Transportation's  policy  on  ethnic  and 
gender  diversity,  the  Coast  Guard  is 
especially  interested  in  receiving 
applications  from  qualified  women  and 
minority  group  members. 

Applicants  may  be  required  to 
complete  an  Executive  Branch 
Confidential  Financial  Disclosure 
Report  (SF  450). 

Dated:  December  12, 1996. 
f.C.Card, 

Rear  Admiral,  U.S.  Coast  Guard,  Assistant 
Commandant  for  Marine  Safety  and 
Environmental  Protection. 

[FR  Doc.  96-32470  Filed  12-20-96;  8:45  ami 
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[CQD8-96-060]  -^»     '' 

Lower  Mississippi  River  Waterway 
Safety  Advisory  Committee  Ports  and 
Waterways  Safety  Systems  ad  hoc 
Committee 

AGENCY:  Coast  Guard,  DOT. 
ACTION:  Notice  of  meetings. 

SUMMARY:  The  Lower  Mississippi  River 
Waterway  Safiety  Advisory  Committee 
Ports  and  Waterways  Safety  Systems  ad 
hoc  Committee  will  hold  8  meetings  to 
develop  a  baseline  Vessel  Traffic 
Service  system  for  the  Lower 
Mississippi  River  area.  The  meetings 
will  be  o[>en  to  the  public. 


DATES:  The  meetings  will  be  held  from 
9  a.m.  to  approximately  3  p.m.  on 
Wednesday,  January  22, 1997, 
Wednesday,  February  5, 1997, 
Thursday,  February  20, 1997, 
Wednesday  March  5, 1997,  Friday,' 
March  21, 1997,  Wednesday,  April  2, 
1997,  Thursday,  April  17, 1997  and 
Tuesday,  April  29, 1997. 
ADDRESSES:  The  meetings  will  be  held  at 
the  New  Orleans  Board  of  Trade,  Ltd., 
316  Board  of  Trade  Place,  New  Orleans, 
Louisiana. 

FOR  RJRTHER  INF0RMATK3N  CONTACT: 
Mr.  Monty  Ledet,  USCG,  Administrator, 
Lower  Mississippi  River  Waterway 
Safety  Advisory  Committee,  c/o 
Commander.  Eighth  Coast  Guard 
District  (m),  Room  1341,  Hale  Boggs 
Federal  Building,  501  Magazine  Street, 
New  Orleans,  LA  70130-3396. 
telephone  (504)  589-4686. 
SUPP1.EMENTARY  INFORMATION:  Notice  of 
these  meetings  are  given  pursuant  to  the 
Federal  Advisory  Committee  Act,  5 
U.S.C.  App.  2  section  1  et  seq.  The 
meetings  are  open  to  the  public. 
Members  of  the  public  are  encouraged 
to  provide  oral  or  written  comments  to 
a  committee  representative  in  advance 
of  the  meeting.  Due  to  time  constraints, 
only  written  comments  will  be  received 
during  a  meeting.  Written  comments 
presented  during  a  meeting  will  be 
submitted  for  consideration  at  the  next 
meeting. 

The  agenda  for  the  meeting  consists  of 
the  following  items: 

(1)  Presentation  of  the  committee 
charter. 

(2)  Review  of  previous  meeting 
minutes. 

(3)  Committee  discussions. 

(4)  Adjournment. 
INFORMATION  ON  SERVICES  FOR 
INOIVIOUALS  WITH  DISABiLITIES:  For 
information  on  facilities  or  services  for 
individuals  with  disabilities  or  to 
request  special  assistance  at  the 
meeting,  contact  the  Committee 
Administrator  as  soon  as  possible. 

Dated:  December  13,  1996. 
T.W.  Jonah. 

Rear  Admiral,  U.S.  Coast  Guard  Commander, 

Eighth  Coast  Guard  District. 

jFR  Doc.  96-32471  Filed  12-20-96;  8:45  am] 
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[CGD  96-069] 

Marine  Oil  Spill  Response  Hazardous 
Waste  Opefations  and  Emergency 
Response  (HAZWOPER)  Training 
Workshop 

agb*CY:  Coast  Guard,  DOT. 
ACTION:  Notice  of  meeting. 


StiMMARY:  The  Coast  Guard,  in 
cooperation  with  the  Occupational 
Safety  and  Health  Administration 
(OSHA)  and  the  Association  of 
Petroleum  Industry  Cooperative 
Managers  (APICOM),  is  conducting  a 
workshop  to  solicit  comments  from  the 
public  on  marine  oil  spill  response 
HAZWCWER  training.  This  workshop  is 
intended  to  serve  as  an  open  forum  for 
the  discussion  of  issues  relevant  to  the 
training  requirements  for  marine  oil 
spill  response  workers  as  contained  in 
29  CFR  1910.120.  Federal,  state,  and 
local  agencies  and  the  public  are  invited 
.to  participate  and  provide  oral  or 
written  comments.  This  notice 
announces  the  date,  time,  location,  and 
format  for  the  workshop. 
DATES:  The  workshop  is  scheduled  for 
Wednesday,  January  29, 1997,  from  8:00 
a.m.  to  5:00  p.m. 

ADDRESSES:  The  workshop  will  be  held 
at  the  Holiday  Inn  and  Suites,  625  1st 
Street,  Alexandria,  Virginia.  Written 
comments  should  be  mailed  to 
Commandant  (G-MOR-3),  Room  2100, 
U.S.  Coast  Guard,  2100  Second  Street, 
SW,  Washington,  DC  205593-0001, 
ATTN:  LCDR  Terry  Hoover. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Darryle  Waldron,  Manager,  Clean 
Seas,  via  fax  at  (805)  684-2650.  Please 
include  your  name,  telephone  number, 
FAX  number,  mailing  address  and 
organization.  Upon  receipt  of  this 
information,  details  about  the  workshop 
will  be  provided  via  FAX  or  regular  U.S. 
mail. 

SUPPt-BKBITARY  INFORMATION:  The  Coast 
Guard,  OSHA,  APICOM,  and  others  in 
the  marine  oil  spill  response  industry 
have  been  working  over  the  past  several 
years  to  provide  clear  policy  and 
regulatory  language  regarding  training 
standards  and  requirements  that 
accurately  address  the  risks  associated 
with  protecting  workers  responding  to 
marine  oil  spills.  The  shared x>bjective 
of  all  of  these  organizations  is  to  prepare 
definitive  language  that  promotes  clear 
and  consistent  health  and  safety  training 
requirements  for  marine  oil  spill 
response  personnel. 

In  order  to  reach  the  objective,  the 
workshop  will  address  amending 
Appendix  E  of  29  CFR  1910.120  to 
include  a  section  under  Suggested 
Training  Curriculum  Guidelines  for 
marine  oil  spill  response.  T^is  addition 
would  provide  non-mandatory 
regulatory  guidance  for  marine  oil  spill 
response  training.  Joint  publication  of  a 
"National  Guidance  Document"  to  assist 
all  stakeholders  in  successfully 
implementing  the  provisions  of  29  CFR 
1910.120  during  a  marine  oil  spill 
response  will  also  be  discussed. 
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The  workshop  format  will  consist  of 
an  opening  plenary  session  with 
presentations  made  by  a  panel,  followed 
by  a  short  question  and  answer  period 
and  concurrent  workgroup  breakout 
sessions.  The  workshop  will  conclude 
with  a  closing  plenary  session  including 
reports  from  the  breakout  sessions  and 
a  summary  of  the  workshop  Endings 
and  recommendations.  Due  to  time 
constraints,  the  Coast  Guard  will  limit 
the  number  and  duration  of  panel 
presentations.  The  Coast  Guard  will 
select  panel  members  to  make 
presentations  in  a  manner  designed  to 
ensure  the  broadest  possible 
representation  of  viewpoints.  Anyone 
wishing  to  participate  in  the  panel 
presentations  should  submit  their  name, 
address,  organization  (if  any)  and  a 
summation  of  their  presentation  at  least 
14  days  prior  to  the  workshop  to 
Commandant  (G-MOR),  Room  2100, 
2100  Second  Street,  SW,  Washington, 
DC  20593-0001,  ATTN:  LCDR  Terry 
Hoover. 

Dated:  December  12. 1996. 
I.CCafd. 

near  Adittiml,  U.S.  Coast  Guard.  Assistaat 
Commandant  for  Marine  Safety  and 
Environmental  Protection. 
|FR  Doc.  96-32472  Filed  12-20-96;  8:45  am] 

BILLMQ  CODE  4t1»-14-M 


Privacy  Act  of  1974:  System  of 
ftocords 

agency:  United  States  Coast  Guard, 

DOT. 

action:  Notice. 

summary:  Notice  to  amend  a  system  of 
records. 

EFFECTIVE  DATE:  December  23, 1996. 
ADDRESSES:  Send  comments  to  the 
Privacy  Act  Officer.  U.S.  Department  of 
Transportation,  400  7th  St.,  S.W..  M-30, 
Washington.  DC  20590. 
FOR  FURTHER  INFORMATION  CONTACT: 
Crystal  Bush,  U.S.  Department  of 
Transportation.  Office  of  Information 
Resource  Vfanagement,  400  7th  Street, 
SW.,  Washington,  DC  20590,  202-366- 
9713. 

SUPPLBMENTARY  INFORMATION:  The 
Department  of  Transportation  systems 
of  records  notices  subject  to  the  Privacy 
Act  of  1974  (5  U.S.C.  552a),  as  amended, 
have  been  published  in  the  Federal 
Register  and  are  available  from  the 
above  mentioned  address. 

The  specific  changes  to  the  records 
system  being  amended  is  set  forth  below 
followed  by  the  notice,  as  amended,  and 
is  published  in  their  entirety.  The 
proposed  amendment  is  not  within  the 
purview  of  subsection  (r)  of  the  Privacy 


Act  of  1974,  (5  U.S.C.  552a),  as  \j 

amended,  which  requires  the 
submission  of  a  new  or  altered  systems 
report.  _    ^. 

Dated:  December  16. 1996.  '.V       ' 

Crystal  M.  Bush, 

Privacy  Act  Coordinator,  Department  of 
Transportation. 

OOT/CQ  623  •*'      ■  ■      ~  V* ' 

SYSTEM  NAME:  ^    '     ^" 

Military  Pay  and  Personnel  System. 

SYSTEM  location: 

Department  of  Transportation  (DOT), 

a.  U.S.  Coast  Guard  (CG).  Department 
of  Transportation  Computer  Center,  400 
7th  Street.  SW.  Washington.  DC  20590- 
0001. 

b.  U.S.  Coast  Guard  Pay  and 
Personnel  Center,  444  S.E.  Quincy 
Street,  Topeka,  KS  66683-3591. 

c.  U.S.  Coast  Guard,  2100  2nd  Street. 
SW,  Washington,  DC  20593-0001. 

d.  Decentralized  data  segments  are 
located  at  the  unit  maintaining  the 
individual's  pay  and  personnel  record 
and  permanent  duty  unit. 

CATEQOWES  Of  MUVSUALS  COVERED  BY  THE 
system: 

a.  All  Coast  Guard  military  personnel, 
active  duty  and  reserve. 

b.  Retired  reserve  Coast  Guard 
military  personnel  waiting  for  pay  at  age 

60. 

c.  Active  duty  National  Oceanic  and 
Atmospheric  Administration  (NOAA) 
officers. 

d.  Personnel  separated  from  service  in 
all  the  preceding  categories.      . 

CATEGOMES  of  RECOnOS  M  THE  SYSTai: 

All  categories  of  records  are  electronic 
and/or  paper,  and  may  include 
identifying  information,  such  as 
name(s).  date  of  birth,  home  residence, 
mailing  address,  social  security  number, 
payroll  information,  and  home 
telephone  number.  Records  reflect: 

a.  Work  experience,  educational  level 
achieved,  and  specialized  education  or 
training  obtained  in  and  outside  of 
miUtaiT  service. 

b.  Military  duty  assignments,  ranks 
held,  pay  and  allowances,  personnel 
actions  such  as  promotions,  demotions, 
or  separations. 

c.  Knrollment  or  declination  of 
enrollment  in  insurance  programs. 

d.  Performance  evaluation. 

e.  The  individual's  desires  for  future 
assignments,  training  requested,  and 
notations  by  assignment  officers. 

f.  Information  tor  determinations  of 
waivers  and  remissions  of  indebtedness 
to  the  U.S.  Government. 

g.  Information  for  the  purpose  of 
validating  legal  requirements  for 
garnishment  of  wages.        r  •.■;•''"  .»" 


AUTHORITY  FOR  MAtfTEHAMCE  OF  SYSTEM: 

Title  37  U.S.C.  as  implemented  in 
GAO  Manual  for  Guidance  of  Federal 
Agencies.  Title  2  GAO,  Title  6  GAO  and 
Title  14  U.S.C.  92(i). 

ROUTME  USE  OF  RECORDS  MAMTAMEO  IN  THE 
SYSTEM,  MCLUDSM  CATEOORCS  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

a.  To  the  Department  of  Treasury  for 
the  purpose  of  disbursement  of  salary, 
U.S.  Savings  Bonds,  aliotments.  or 
travel  claim  payments. 

b.  To  government  agencies  to  disclose 
earnings  and  tax  information. 

c.  "To  the  Department  of  Defense  and 
Veterans  Administration  for 
determinations  of  benefit  eligibility  for 
military  members  and  their  dependents. 

d.  To  contractors  to  manage  payment 
and  collection  of  benefit  claims. 

e.  To  the  Department  of  Defense  for 
manpower  and  readiness  planning. 

f.  To  the  Comptroller  General  for  the 
purpose  of  processing  waivers  and 
remissions. 

g.  To  contractore  for  the  purpose  of 
system  enhancement,  maintenance,  and 
operations. 

h.  To  federal,  state,  and  local  agencies 
for  determination  of  eligibility  for 
benefits  connected  with  the  Federal 
Housing  Administration  programs. 

i.  To  provide  an  official  of  another 
federal  agency  information  needed  in 
the  performance  of  official  duties  to 
reconcile  or  reconstruct  data  files  in 
support  of  functions  for  which  the 
records  were  collected  and  maintained. 

j.  To  an  individual's  spouse,  or  person 
responsible  for  the  care  of  the 
individual  concerned  when  the 
individual  to  whom  the  record  pertains 
is  mentally  incompetent,  critically  ill  or 
under  other  legal  disability  for  the 
purpose  of  assuring  the  individual  is 
receiving  benefits  or  compensation  they 
are  entitled  to  receive. 

k.  To  a  requesting  government  agency, 
organization,  or  individual  the  home 
address  and  other  relevant  information 
on  those  individuals  who,  it  is 
reasonably  believed,  might  have 
contracted  an  illness,  been  exposed  to, 
or  suffered  from  a  health  hazard  while 
a  member  of  government  service. 

1.  To  businesses  for  the  purpose  of 
electronic  fund  transfers  or  allotted  pay 
transactions  authorized  by  the 
individual  concerned. 

m.  To  credit  agencies  and  financial 
institutioas  for  the  purpose  of 
processing  credit  arrangements 
authorized  by  the  individual  concerned. 

n.  To  other  government  agencies  for 
the  purpose  of  earnings  garnishment. 

o.  To  prepare  the  Officer  Register  and 
Reserve  Officer  Register  which  is 
provided  to  all  Coast  Guard  officers  and 
the  Department  of  Defense. 
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p.  To  other  federal  agencies  and 
coHection  agencies  for  the  collection  of 
indebtedness  and  outstanding  travel 
advances  to  the  federal  government. 

q.  The  home  mailing  addresses  and 
telephone  numbers  of  members  and 
their  dependent/s  to  duly  appointed 
Family  Ombudsman  and  personnel 
within  the  Coast  Guard  for  the  purpose 
of  providing  entitlement  information  to 
members  or  their  dependents. 

See  Prefatory  Statement  of  General 
Routine  Uses,  3  and  5  do  not  apply. 

POUOES  AND  PRACTICES  FOR  STORINQ, 
RETRIEVMQ,  ACCESSMQ,  RETAMmO,  AND 
OtSPOSMQ  OF  RECORDS  M  THE  SYSTEM: 

STORAGE: 

The  storage  is  on  computer  disks, 
magnetic  tape  microfilm,  and  paper 
forms  in  file  folders. 

RETRtEVABUTY: 

Retrieval  from  the  system  is  by  name 
or  social  security  number  and  can  be 
accessed  by  employees  in  pay  and 
personnel  offices  and  other  pay  and 
personnel  employees  located  elsewhere 
who  have  a  need  for  the  record  in  the 
performance  of  their  duties. 

SAFEGUARDS: 

Computers  provide  privacy  and 
access  limitations  by  requiring  a  user 
name  and  password  match.  Access  to 
decentralized  segments  are  similarly 
controlled.  Only  those  personnel  with  a 
need  to  have  access  to  the  system  are 
given  user  names  and  passwords.  The 
magnetic  tape  backups  have  limited 
access  in  that  users  must  justify  the 
need  and  obtain  tape  numbers  and 
volume  identiHers  fh)m  a  central  source 
before  they  are  provided  data  tapes. 
Paper  record  and  microfilm  records  are 
in  limited  access  areas  in  locking 
storage  cabinets. 

RETENTION  AND  DISPOSAL: 

Leave  and  Earnings  Statements,  and 
pay  records  are  microfilmed  and 
retained  on  site  four  years,  then 
archived  at  the  Federal  Record  Center, 
and  destroyed  when  50  years  old.  The 
official  copy  of  the  personnel  record  is 
maintained  in  the  Official  Officer 
Service  Records,  DOT/CG  626  for  active 
duty  officers,  the  Enlisted  Personnel 
Record  System,  DOT/CG  629  for  active 
duty  enlisted  personnel  or  the  Official 
Coast  Guard  Reserve  Service  Record, 
OST/CG  576  for  inactive  duty  reservists. 
Duplicate  magnetic  copies  of  the  pay 
and  personnel  record  are  retained  at  an 
off  site  facility  for  a  useful  life  of  seven 
years.  Paper  records  for  waivers  and 
remissions  are  retained  on  site  six  years 
three  months  after  the  determination 
and  then  destroyed.  Paper  records  to 


determine  legal  sufficiency  for 
garnishment  are  retained  on  site  six 
years  three  months  after  the  member - 
separates  from  the  service  or  the 
garnishment  is  terminated  and  then 
destroyed. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

a.  All  information  on  Coast  Guard 
members  other  than  b.,  c.  and  d.  below: 

(1)  For  active  duty  members  of  the 
Coast  Guard:  Chief,  Office  of  Personnel, 
Department  of  Transportation,  U.S. 
Coast  Guard  Headquarters,  2100  2nd 
Street,  SW,  Washington,  DC  20593- 
0001. 

(2)  For  Coast  Guard  inactive  duty 
reserve  members  and  retired  Coast 
Guard  reservists  awaiting  pay  at  age  60: 
Chief,  Office  of  Readiness  and  Reserve, 
Department  of  Transportation,  U.S. 
Coast  Guard  Headquarters,  2100  2nd 
Street,  SW,  Washington,  DC  20593- 
0001. 

b.  For  Coast  Guard  Waivers  and 
Remissions:  Chief,  Personnel  Services 
Division  (G-PMP).  Office  of  Personnel, 
U.S.  Coast  Guard  Headquarters,  2100 
2nd  Street,  SW,  Washington,  DC  20590- 
0001. 

c.  For  records  used  to  determine  legal 
sufficiency  for  garnishment  of  wages 
and  pay  records:  Commanding  Officer 
(LGL),  U.S.  Coast  Guard  Pay  and 
Personnel  Center,  444  S.E.  Quincy 
Street,  Topeka,  KS  66683-3591. 

d.  For  data  added  to  the  decentralized 
data  segment  the  commanding  officer, 
officer-in-charge  of  the  unit  handling 
the  individual's  pay  and  personnel 
record,  or  Chief,  Administrative 
Services  Division  for  individuals  whose 
records  are  handled  by  Coast  Guard 
Headquarters. 

e.  For  NOAA  members:  National 
Oceanic  and  Atmospheric 
Administration,  Commissioned 
Personnel  Division.  11400  Rockville 
Pike,  Rockville,  MD  20852. 

NOmCATION  procbhjre: 
Inquiries  should  be  directed  to: 

a.  For  all  information  on  Coast  Guard 
members  other  than  b.,  c,  and  d.  Below: 
E)epartment  of  Transportation.  U.S. 
Coast  Guard  Headquarters  (G-SlI),  2100 
2nd  Street,  SW,  Washington,  DC  20593- 
0001. 

b.  For  records  used  to  determine  legal 
sufficiency  for  garnishment  of  wages 
and  pay  records:  Commanding  Officer, 
U.S.  Coast  Guard  Pay  and  Personnel 
Center,  444  S.E.  Quincy  Street,  Topeka, 
KS  66683-3591. 

c.  For  data  added  to  the  decentralized 
data  segment  the  commanding  officer, 
officer-in-charge  of  the  unit  handling 
the  individual's  pay  and  personnel 
record,  or  Chief.  Administrative 


Services  Division  for  individuals  whose 
records  are  handled  by  Coast  Guard 
Headquarters.  Addresses  for  the  units 
handling  the  individual's  pay  and 
personnel  record  are  available  from  the 
individual's  commanding  officer, 
d.  For  all  information  on  NOAA 
members:  National  Oceanic  and 
Atmospheric  Administration, 
Commissioned  Personnel  Division, 
11400  Rockville  Pike,  Rockville,  MD 
20852. 

RECORD  ACCESS  PROCEDURES: 

Contact  the  addressee  under 
notification  procedures  and  specify  the 
exact  information  you  desire.  Requests 
must  include  the  full  name  and  social 
security  number  of  the  individual 
concerned.  Prior  written  notification  of 
personal  visits  is  required  to  ensure  that 
the  records  will  be  available  at  the  time 
of  visit.  Photographic  proof  of  identity 
will  be  required  prior  to  release  of 
records.  A  military  identification  card, 
driver's  license  or  similar  document 
will  be  considered  suitable 
identification. 

CONTESTMG  RECORD  PROCEDURES: 

Contact  the  addressee  under 
notification  procedures  and  specify  the 
exact  information  or  items  you  are 
contesting  and  provide  any 
documentation  that  justifies  your  claim. 
Correspondence  contesting  records  must 
include  the  full  name  and  social 
security  number  of  the  individual 
concerned. 

RECORD  SOURCE  CATEGOMES: 

a.  The  individual's  record  from  the 
following  systems  of  records: 

(1)  Official  Officer  Service  Records, 
DOT/CG  626 

(2)  Enlisted  Personnel  Record  System, 
DOT/CG  629 

(3)  Official  Coast  Guard  Reserve 
Service  Record,  DOT/CG  876 

b.  Information  is  obtained  from  the' 
individual.  Coast  Guard  personnel 
officials.  National  Oceanic  and 
Atmospheric  Administration  personnel 
officiaLs.  and  the  Department  of  Defense. 

EXEMPTIONS  CLAMED  FOR  THE  SVSTBi: 

None. 
[PR  Doc.  96-32544  Filed  12-20-96;  8:45  ami 
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action:  Notice  and  request  for 
comments. 


SUMMARY:  This  notice  lists  th9se  forms, 
reports,  and  recordkeeping  requirements 
imposed  upon  the  public  which  were 
transmitted  by  the  Department  of 
Transportation  to  the  Office  of 
Management  and  Budget  (OMB)  for  its 
approval  in  accordance  with  the 
requirements  of  the  Paperwork 
ReducUon  Act  of  1980  (44  U.S.C. 
Chapter  35). 

DATES:  Interested  persons  are  invited  to 
submit  comments  on  or  before  January 
22,1997.  : 

AOQRESSES:  Writien  comments  on  the 
DOT  information  collection  requests 
should  be  forwarded,  as  quickly  as 
possible,  to  Edward  Clarke,  Office  of 
Management  and  Budget,  New 
Executive  Office  Building,  Room  10202, 
Washington.  D.C.  20503. 
FOR  FURTHER  INFORMATION  CONTACT: 
Judith  Street.  ABC-lOG;  Federal 
Aviation  Administration;  800 
Independence  Avenue,  S.W.; 
.  Washington,  DC  20591 ;  Telephone 
number  (202)  267-9895. 
SUPPLEMENTARY  INFORMATION:  Section 
3507  of  Title  44  of  the  United  States 
Code,  as  adopted  by  the  Paperwork 
Reduction  Act  of  1995.  requires  that 
agencies  prepare  a  notice  for  publication 
in  the  Federal  Register,  listing  those 
infOTmation  collection  requests 
submitted  to  OMB  for  approval  or 
renewal  under  that  Act.  OMB  reviews 
and  approves  agency  submissions  in 
accordance  with  criteria  set  forth  in  that 
Act.  In  carrying  out  its  reisponsibilities, 
OMB  also  considers  public  comments 
on  the  proposed  forms  and  the  reporting 
and  recordkeeping  requirements.  OMB 
approval  of  an  information  collection 
requirement  must  be  renewed  at  least 
once  every  three  years. 

Ilenu  Submitted  to  OMB  for  Review 

The  following  information  collection 
requests  were  submitted  to  OMB  for 
reinstatement,  without  change,  of  a 
previously  approved  collection  for 
which  approval  has  expired  and 
extension  of  a  currently  approved 
collection. 

1.  Title:  Domestic  and  International 
Flight  Flan  Forms. 

OMB  Control  Number:  2120-0026. 

Form  Number:  FAA  Form  7233-1. 
FAA  Form  7233^. 

Type  of  Request:  Extension  of  a 
currently  approved  collection. 

Abstract:  The  Federal  Aviation 
Administration  Act  of  1958,  Section  307 
(49  U.S.C.  1348)  authorized  regulations 
governing  the  flight  of  aircraft.  14  CFR 
prescribes  requirements  for  filing 


domestic  and  international  flight  plans. 
Information  is  collected  to  provide 
protection  to  aircraft  in  flight  and 
persons/ property  on  the  ground. 

Respondents:  682,959  flight  plans. 

Frequency:  On  occasion. 

Burden:  263.660  hours  annually. 

2.  Tit/e;  Part  135— Operating 
Requirements:  Commuter  and  On- 
Demand  Operation. 

Form  Number:  FAA  Form  8070-1— 
Service  Difficulty  Report. 

Type  of  Request:  Extension  of  a 
currently  approved  collection. 

Abstmct:  The  Federal  Aviation 
Administration  Act  of  1958,  Section  604 
(49  U.S.C.  1424)  authorizes  the  issuance 
of  air  carriers  operating  certificates.  14 
CFR  part  135  prescribes  requirement  for 
air  carriers/commercial  operators. 
Information  collected  shows  compliance 
and  applicant  eligibility. 

Respondents:  The  respondents  are  an 
estimated  3,760  air  carrier  and       ,      . 
commercial  operators. 

Frequency:  On  occasion. 

Burden:  1,075,007  hours  annually. 

3,  Title:  Race  and  National  Origin 
Identification. 

Form  Number;  SF-181-A. 

OMB  Control  Number:  2120-0545. 

Type  of  Request:  Reinstatement, 
without  change,  of  a  previously 
approved  collection  for  which  approval 
has  expired. 

Abstract:  The  collection  of  data  is 
necessary  for  examination  of  employee 
selection  procedures,  enhancement  of 
recruitment  programs,  and  providing 
equal  employment  opportunity  to  all 
candidates. 

Respondents:  The  respondents  are  an 
estimated  60,000  individuals  taking  the 
FAA  air  traffic  control  specialist 
examination.  ''  - 

Frequency:  On  occasion. 

Burden;  Approximately  1,667  hours 
annually. 

Comments  on  these  collections 
should  be  submitted  to  the  Office  of 
Information  and  Regulatory  Affairs, 
OMB,  New  Executive  Office  Bldg.,  725 
17th  St.  NW.,  Washington,  DC  20503, 
Attention:  DOT  Desk  Officer. 

Comments  are  Invited  on:  whether  the 
proposed  collection  of  information  is 
necessary  for  the  proper  performance  of 
the  functions  of  the  Department, 
including  whether  the  information  will 
have  practical  utility;  the  accuracy  of 
the  Department's  estimate  of  the  burden 
of  the  proposed  information  collection; 
ways  to  enhance  the  quality,  utility  and 
clarity  of  the  information  to  be 
collected;  and  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  the  use  of 
automated  collection  techniques  or 
other  forms  of  information  technology. 


Issued  in  Washington,  D.C  on  December 
16. 1996. 
Piiillip  A.  Lsacfa, 

Information  Clearance  Officer,  United  States 
Department  of  Transportation. 
|FR  Doc.  96-32543  Filed  12-20-96;  8:45  am) 
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Federal  Highway  Administration 

[FHWA  Dociwt  Na  97-10] 

Highway  Performance  Monitoring 
System— Strategic  Reassessment 

AGB4CY:  Federal  Highway 
Administration  (FHWA).  DOT. 
ACTION:  Notice  and  request  for 
comments.  

SUMMARY:  This  notice  requests  public 
comment  on  issues  related  to  a  strategic 
reassessment  of  the  Highway 
Performance  Monitoring  System 
(HFMS)  that  the  FHWA  is  initiating. 
Public  comments  are  solicited  at  this 
time  on  the  conceptual  plan  for  the 
reassessment  described  in  this  notice,  in 
addition  to  comments  on  other  issues 
that  should  be  considered  in  planning 
and  conducting  the  reassessment.  The 
FHWA  working  papers  developed 
during  the  conduct  of  this  reassessment 
will  h«  placed  in  the  docket  for  review 
and  comment. 

DATES:  This  docket  will  remain  open 
until  the  reassessment  is  complete. 
However,  in  order  for  comments  to  be 
considered  in  the  early  stages  of  the 
reassessment,  comments  should  be 
submitted  on  or  before  February  21.     . 
1997. 

ADDRESSES:  All  signed,  written 
comments  should  refer  to  the  FHWA 
Docket  Number  97-10.  and  must  be 
submitted  tjt  the  Office  of  the  Chief 
Counsel,  Federal  Highway 
Administration,  HCC-10,  Room  4232. 
400  Seventh  Street.  SW.,  Washington, 
DC  20590.  All  comments  received  will 
be  available  for  examination  at  the 
above  address  from  8:30  a.m.  to  3:30 
p.m.,  e.t.,  Monday  through  Friday, 
except  Federal  holidays.  Those  desiring 
notification  of  receipt  of  comments  must 
include  a  self-addressed,  stamped 
postcard/envelope. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
James  Getzewich,  Highway  System 
Performance  Division,  Office  of 
Highway  Information.  (202)  366-0175. 
Federal  Highway  Administration. 
Department  of  Transportation,  400 
Seventh  Street.  SW..  Washington,  DC 
20590.  Office  hours  are  from  7:30  a.m. 
to  4:00  p.m.,  e.t..  Monday  through 
Friday,  except  Federal  holidays. 
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SUPPLEMENTARY  INFORMATION:  The 
HPMS  was  developed  in  1978  as  a 
national  highway  transportation  system 
data  base.  In  its  current  configuration, 
the  HPMS  includes  limited  data  on  all 
public  roads,  more  detailed  data  for  a 
sample  of  the  arterial  and  collector 
functional  systems,  and  area-wide 
summary  information  for  urbanized, 
small  urt>an,  and  rural  areas.  The  HPMS 
replaced  numerous  uncoordinated 
annual  State  data  reports  and  biennial 
special  studies  conducted  by  each  State 
for  the  FHWA.  These  reports  and 
biennial  special  studies  were  conducted 
to  provide  information  to  support 
requirements  of  title  23.  U.S.C.,  section 
307(h),  which  calls  for  a  biennial  report 
to  Congress  on  the  future  highway  needs 
of  the  Nation.  The  first  report,  entitled 
1968  National  Highway  Needs  Report, 
was  submitted  to  Congress  in  January 
1968.  The  Rrst  report  to  make  use  of  the 
HPMS  data  base,  entitled  The  Status  of 
the  Nation's  Highways:  Conditions  and 
Performance,  was  submitted  to  Congress 
in  January  1981. 

A  major  purpose  of  the  HPMS  has 
always  been  to  provide  data  that  reflects 
the  extent,  condition,  performance,  use, 
and  operating  characteristics  of  the 
Nation's  highways.  In  order  to  meet  this 
primary  objective,  the  HPMS  has  gone 
through  an  evolutionary  process  that 
has  recognized  over  time  the  changing 
needs  for  accurate  and  timely  data 
related  to  these  purposes. 

The  HPMS  was  originally 
implemented  in  1978  as  a  national 
sample-based  monitoring  system 
designed  to  assess  the  use  and  condition 
of  the  Nation's  highway  systems.  The 
sample  data  was  supplemented  with 
area-wide  mileage,  travel,  and  other  data 
as  a  means  to  provide  control  total 
information  and  for  other  analytical 
purposes.  In  1980,  the  HPMS  merged 
with  the  Mileage  Facilities  Reporting 
System  (MFRS),  which  was  a  basic 
inventory  system  that  included  facility 
mileage,  travel,  and  accident  statistics. 
After  the  HPMS  and  MFRS  systems 
merged,  a  single  system  evolved  to 
include  the  universe  data  attributes  of 
the  MFRS,  and  the  sample  and  area- 
wide  data  attributes  of  the  original 
HPMS. 

In  1988,  the  HPMS  was  again 
enhanced  with  the  addition  of  more 
detailed  pavement  data,  including 
International  Roughness  Index  (IRI) 
measurements  of  surface  roughness. 
Most  recently,  in  1993,  the  HPMS  was 
again  revised  to  meet  needs  brought 
about  by  changes  in  the  FHWA  analysis 
and  simulation  models,  including  the 
shift  to  a  geographic  information  system 
(CIS)  environment;  the  effects  of  the 
1990  Census;  the  Intermodal  Surface 


Transportation  Efficiency  Act  of  1991 
(ISTEA),  Pub.  L.  102-240, 105  Stat. 
1914;  the  Clean  Air  Act  Amendments  of 
1990,  Pub.  L.  101-549, 104  Stat.  2399; 
and  the  Environmental  Protection 
Agency  (EPA)  requirements  concerning 
vehicle  miles  of  travel  (VMT)  tracking 
data  in  air  quality  non-attainment  areas. 
See  Section  187,  VMT  Forecasting  and 
Tracking  Guidance,  57  FR  9549  (March 
19,  TO92).  The  1993  revision  of  the 
HPMS  added  nearly  a  dozen  universe 
data  items  to  be  collected  for  the 
National  Highway  System  (NHS)  and 
other  principal  arterials.  The  amount  of 
sample  traffic  data  for  urbanized  air 
quality  non-attainment  areas  was 
increased,  as  were  the  percent  truck 
data  requirements.  Several  pavement 
data  items  were  deleted  in  their  entirety, 
as  were  sample  data  items  for  rural 
minor  collectors. 

For  the  most  part,  changes  to  the 
HPMS  over  its  nearly  20  year  life  reflect 
an  evolutionary  process  by  which  the 
HPMS  data  base  adjusts  responsively  to 
legislative  changes  and  other  changes  in 
the  focus  of  the  highway  program.  The 
HPMS  has  evolved  over  time  to  stay 
responsive  to  the  demands  placed  upon 
it. 

Purpose 

The  purpose  of  the  strategic 
reassessment  is  to  review  the  HPMS  in 
light  of  contemporary  issues  and 
anticipated  future  needs,  and  determine 
what  changes,  if  any,  are  necessary  at 
this  time.  The  reauthorization  of  the 
ISTEA  provides  an  appropriate 
opportunity  and  framework  for  the 
FHWA  to  undertake  a  reassessment  of 
the  HPMS.  Also  providing  an  impetus  to 
this  strategic  review,  are  constant 
changes  in  technology,  the  development 
and  deployment  of  Intelligent 
Transportation  Infrastructure  (ITI), 
requirements  of  the  Government 
Performance  and  Results  Act  of  1993 
(GPRA),  Pub.  L.  103-62,  107  Stat.  285, 
changes  to  State  data  requirements, 
increased  State  use  of  management 
systems,  and  reassessment  of  the  roles 
of  government  and  the  private  sector. 

Study  Plan 

The  FHWA  will  undertake  a  multi- 
step  approach  to  complete  the  strategic 
reassessment.  The  first  step  will  focus 
on  the  development  of  an  FHWA 
working  paper  that  will  explore  several 
potential  alternatives  for  a  future  HPMS. 
The  working  paper  will  be  placed  in  the 
docket  noted  above  for  review  and 
comment  upon  its  completion. 
Completion  of  the  working  paper  is 
expected  by  December  31, 1996.  The 
working  paper  intends  to  address 
alternative  HPMS  futures  including,  but 


not  necessarily  limited  to,  the  following 
scenarios: 

(a)  Redeflning  the  federal  role  in 
monitoring  highway  condition  and 
performance  through  the  HPMS.  to  a 
role  that  concentrates  on  the  NHS; 

(b)  Establishing  a  data  collection 
process  to  replace  the  HPMS  that  would 
focus,  primarily,  on  the  federal 
collection  of  a  nationally  significant 
data  sample  to  assess,  and.report  on, 
conditions  and  performance  foe  all  non- 
local functional  system^, 

'     (c)  Changing  the  HPMS,  while  ' 
continuing  to  focus  on  a  State 
significant  HPMS  data  sample  that  will 
serve  both  Federal  and  State  level  policy 
and  planning  needs; 

(d)  Placing  greater  reliance  on  othw 
sources  for  HPMS  data,  such  as  State 
management  systems  and  intelligent 
transportation  system  (ITS) 
deployments;  and, 

(e)  Maintaining  the  status  quo — 
minor,  or  no  change.  Comments  on 
these,  or  other  appropriate,  scenarios  are 
invited. 

A  second  step  will  focus  on  an 
outside  study  of  the  existing  HPMS. 
This  outside  study  will  also  include 
making  an  assessment  on  a  number  of 
critical  issues  related  to  the  future  form, 
and  direction,  of  the  HPMS.  Completion 
of  this  step  is  expected  by  April  15, 
1997.  The  parameters  of  the  outside 
study  will  likely  include,  but  not 
necessarily  be  limited  to.  the  following 
issues: 

(a)  The  purpose,  scope  and  objectives 
ofthe  existing  HPMS; 

(b)  Whether  collection  of  HPMS  data 
is  necessary; 

(c)  Uses,  and  users,  of  HPMS  data; 

(d)  Better  integration  ofthe  HPMS  and 
the  existing  State,  and  local,  data 
processes; 

(e)  More  efiiective  collection  of  HPMS 
data;  and, 

(f)  Appropriate  alternatives  to  the 
current  HPMS. 

Comments  on  these,  or  other 
appropriate,  issues  are  invited. 

The  third  step  will  focus  On  the 
development,  and  execution,  of  a  public 
outreach  and  involvement  program.  The 
objective  of  this  step  is  to  provide 
maximum  opportunity  for  participation 
in  the  strategic  reassessment  of  the 
HPMS  by  those  customers,  stakeholders, 
partners,  and  other  interests  that  are 
impacted  by  the  HPMS.  This  step  is 
expected  to  be  completed  by  July  31, 
1997.  Mechanisms  that  are  being 
considered  for  this  efi'ort  include,  but 
are  not  limited  to,  the  following 
elements: 

(a)  Participation  of  the  general  public 
and  interest  groups  through  the  review 
and  comment  process  of  working 
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documents,  as  well  as  interim  and  final 
products  submitted  pursuant  to  this 
notice  and  docket; 

(b)  Participation  of  the  general  public 
and  interest  groups  through  attendance 
at  national  workshop(s)  and/or 
meetingfs): 

(c)  Participation  of  the  transportation 
community  at  large  through  the 
Transportation  Research  Board  (TRB); 

(d)  Partidpation  of  States  through  the 
American  Association  of  State  Highway 
and  Transportation  Officials  (AASHTO); 

(e)  Participation  of  the  metropolitan 
planning  organizations  (MPOs)  through 
the  Association  of  MetropoUtan 
Planning  Organizations  (AMPO); 

(0  Participation  of  organizations 
which  represent  non-government  users 
of  the  HPMS  data;  and, 

(g)  Continued  participation  by  the 
existing  HPMS  Steering  Committee. 
Comments  on  the  elements  of  an 
appropriate  outreach  program  are 
invited. 

The  final  step  will  focus  upon  the 
synthesis  of  the  working  paper  on 
alternatives,  the  outside  study  of  the 
HPMS,  and  the  results  of  the  outreach 
and  involvement  program  to  define 
appropriate  changes  to  the  HPMS.  The 
synthesis  is  expected  to  be  completed 
by  September  30. 1997;  and  the  results 
will  be  pubUshed  for  comment.  The 
FHWA  is  initiating  this  strategic 
reassessment  with  the  intention  to 
maximize  public  input  and  provide  as 
much  flexibility  as  possible  in  meeting 
future  HPMS  data  needs.  However, 
there  are  a  number  of  principal 
objectives  that  will  guide  the  outcome  of 
the  reassessment  effort.  First,  the  future 
HPMS  will  need  to  support  any  changes 
to  the  FHWA's  stewardship 
responsibilities  that  may  result  from  the 
reauthorization  of  the  ISTEA.  In 
addition,  the  future  HPMS  will  need  to 
continue  to  support  various 
Congressional  requirements,  including 
the  Conditions  and  Performance  Reports 
and  those  imposed  by  the  GPRA. 
Finally,  the  outcome  of  the  strategic 
reassessment  process  must  recognize  the 
national  interest  in  the  NHS  and  the 
need  to  continue  to  assess  highway 
conditions  and  performance  at  the 
national  level. 
Authority:  23  U.S.C.  315;  49  CFR  1.48. 
Issued  on:  December  12, 1996. 
Rodney  E.  Slater, 
Federal  Highway  Administrator. 
[PR  Doc.  96-32479  Filed  12-20-96;  8:45  ami 
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Nationai  Highway  Traffic  Safety 
Administration 

(Docket  Number  96-120;  Nottc*  1] 

Proposed  Collection;  Comment 
Reque«for49CFn537 

AOanCY:  National  Highway  Traffic 
Safety  Administration  (NHTSA). 
Department  of  Transportation.        .    — 
ACTION:  Request  for  public  comment  tm 
proposed  collections  of  information. 


summary:  The  Department  of 
Transportation,  as  part  of  its  continuing 
effort  to  reduce  paperwork  and 
respondent  burden,  invites  the  general 
public  and  other  Federal  agencies  to 
take  this  opportunity  to  comment  on 
proposed  and/or  continuing 
information,  as  required  by  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13  (44  United  States 
Code  (U.S.C.)  3506  (c)(2)(A)).  Currently. 
NHTSA  is  soliciting  comments 
concerning  49  Code  of  Federal 
Regulations  (CFR)  537— Automotive 
Fuel  Economy  Reports. 
DATES:  Comments  must  be  received  on" 
or  before  February  21, 1997. 
ADDRESSES:  Comments  must  refer  to  the 
docket  and  notice  number  cited  at  the 
beginning  of  this  notice  and  be 
submitted  to  Docket  Section,  Room 
5109.  NHTSA,  400  Seventh  Street, 
Southwest,  Washington,  D.C.  20590. 
Please  identify  the  proposed  collection 
of  information  for  which  a  comment  is 
provided,  by  referencing  its  OMB 
Clearance  Number.  It  is  requested,  but 
not  required,  that  one  original  plus  two 
copies  of  the  comments  be  provided. 
The  Docket  Section  is  open  on 
weekdays  from  9:30  a.m.  to  4  p.m. 
FOR  FURTHER  INFORMATION  CONTACT: 
Complete  copies  of  each  request  for 
collection  of  information  may  be 
obtained  at  no  charge  from  Mr.  Edward 
Kosek,  NHTSA  Information  Collection 
Clearance  Officer,  NHTSA.  400  Seventh 
Street,  Southwest.  Room  6123, 
Washington.  D.C.  20590.  Mr.  Kosek's 
telephone  number  is  (202)  366-2590. 
Please  identify  the  relevant  collection  of 
information  by  referring  to  its  OMB 
Clearance  Number. 

SUPP(.BICNTARY  INFORMATION: 

Title:  49  CFR  537— Automotive  Fuel 
Economy  Reports. 

OMB  Number:  2127-0019. 

Form  Number:  This  collection  of 
information  uses  no  standard  form. 

Abstract:  Part  537  requires  that 
automobile  manufacturers  submit  semi- 
annual reports  to  NHTSA  regarding 
their  efforts  to  improve  fuel  economy. 

Type  of  Review:  Reinstatement  of  a 
previously  approved  collection..  ^  - , 


Affect  Public:  Business  or  other  for- 
profit  organizations. 
Estimated  Number  of  Respondents: 

18. 

Requested  Expiration  Date:  Three 
years  from  approval  date. 

Summary  of  the  Collection  of 
Information:  NHTSA  ensures  that 
automobile  manufacturers  comply  with 
49  CFR  Part  537— Automotive  Fuel 
Economy  Reports.  Part  537  requires  that 
automobile  manufacturers  submit 
reports  to  NHTSA  regarding  their  efforts 
to  improve  automotive  fuel  economy. 

Section  32907  of  Chapter  329  of  Title 
49  of  the  United  States  Code  requires 
each  automobile  manufacturer  (other 
than  those  low  volume  manufacturers 
which  were  granted  an  altemative/uel 
economy  standard  under  section  32902 
(d))  to  submit  semi-annual  reports  to  the 
agency  relating  to  that  manufacturers' 
efforts  to  comply  with  average  fuel 
economy  standards.  One  report  is  due 
during  the  30-day  period  preceding  the 
beginning  of  each  model  year  (the  "pre- 
model  year  report")  and  the  other  is  due 
during  the  30-day  period  beginning  on 
the  180th  day  of  the  model  year  (the 
"mid-model  year  report"). 

Section  32907  (a)(1)  of  Chapter  329 
provides  that  each  report  muSt  contain 
a  statement  as  to  whether  the 
manufacturer  will  comply  with  average 
fuel  economy  standards  for  that  year,  a 
plan  describing  the  steps  the 
manufacturer  took  or  will  take  to 
comply  with  the  standards,  and  any 
other  information  the  agency  may 
require.  Whenever  a  manufacturer 
determines  that  a  plan  it  has  submitted 
in  one  of  its  reports  is  no  longer 
adequate  to  assure  compliance,  it  must 
submit  a  revised  plan. 

Description  of  the  Need  for  the       t 
Information  and  Proposed  Use  of  the 
Information 

This  information  assists  NHTSA  in 
evaluating  automobile  manufacturers' 
plans  for  complying  with  average  fuel 
economy  standards  and  in  preparing  an 
annual  review  of  the  average  fuel 
economy  standards.  The  information  is 
collected  by  NHTSA  by  having  the 
automobile  manufacturers  mall  their 
semi-annual  automotive  fuel  economy 
reports  and/or  submit  a  copy  on 
computer  diskette  to  the  agency.  The 
required  information  is  used  for  four 
basic  purposes.  These  purposes  are:  (a) 
to  give  NHTSA  advance  indication  if 
any  manufacturer  will  fail  to  comply 
with  the  applicable  average  fuel 
economy  standards;  (b)  to  give  NHTSA 
necessary  information  to  prepare  its 
annual  fuel  economy  report  to  Congress, 
as  required  by  49  U.S.C  32916;  (c)  to 
assist  NHTSA  in  responding  to  general 
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information  requests  concerning 
automotive  fuel  economy,  which  are 
routinely  received  from  Congress,  other 
parts  of  the  Executive  branch,  and  the 
public;  and  (d)  to  provide  NHTSA  with 
detailed  and  accurate  technical  and 
economic  information  used  to  evaluate 
possible  future  average  fuel  economy 
standards  which  may  be  established  by 
NHTSA. 

Request  for  Conunents 

Comments  submitted  in  response  to 
this  notice  will  be  summarized  and/or 
included  in  the  request  for  OMB 
approval.  All  comments  will  become  a 
matter  of  public  record.  Comments  are 
invited  on: 

(i)  Whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  will  have  practical  utility; 

(ii)  The  burden  of  the  proposed 
collection  of  information,  including  the 
methodology  and  assumptions  used; 

(iii)  How  to  enhance  the  quality, 
utility,  and  clarity  of  the  information  to 
be  collected; 

(iv)  How  to  minimize  the  burden  of 
the  collection  of  information  on  those 
who  are  to  respond,  including  the  use 
of  appropriate  automated,  electronic, 
mechanical,  or  other  technological 
collection  techniques  or  other  forms  of 
information  technology,  e.g.,  permitting 
electronic  submission  of  responses; 

(v)  Estimates  of  annual  hours  required 
to  prepare  and  submit  these  reports  to 
NHTSA;  and 

(vi)  Estimates  of  capital  or  start-up 
costs  and  costs  of  operation, 
maintenance,  and  purchase  of  services 
to  provide  information  to  NHTSA.. 

Issued  on:  December  3,  1996. 
Noble  Bowie, 

Acting  Director,  Office  of  Planning  and 
Consumer  Programs,  Safety  Performance 
Standards. 

(FR  Doc.  96-32482  Filed  12-20-96;  8:45  ami 
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Surface  Transportation  Board 
(STB  Finance  Docket  No.  33303] 

Clark  County,  Washington- 
Acquisition  Exemption — Burlington 
Norttiem  Santa  Fe  Railroad 

Clark  County,  Washington  (CCW),  a 
Class  III  rail  carrier,  has  Hied  a  verified 
notice  of  exemption  under  49  CFR 
1150.41:  (1)  to  acquire  a  total  of 
approximately  3.6  miles  of  rail  line 
owned  by  Burlington  Northern  Santa  Fe 
Railroad  and  located  in  Clark  County, 
Washington,  between  milepost  3.62  at 


Rye  and  milepost  0.0  at  Vancouver 
Junction  (the  Rye  Branch).  The 
proposed  transaction  was  to  be 
consummated  on  Elecember  6, 1996,  or 
as  soon  thereafter  as  the  selected, 
operator's  exemption  becomes 
effective. ' 

If  the  notice  contains  false  or 
misleading  information,  the  exemption 
is  void  ab  initio.  Petitions  to  revoke  the 
exemption  under  49  U.S.C.  10502(d) 
may  be  filed  at  any  time.  The  filing  of 
a  petition  to  revoke  will  not 
automatically  stay  the  transaction. 

An  original  ana  10  copies  of  all 
pleadings,  referring  to  STB  Finance 
Docket  No.  33303,  must  be  filed  with 
the  Surface  Transportation  Board,  Office 
of  the  Secretary,  Case  Control  Branch, 
1201  Constitution  Avenue,  N.W.. 
Washington,  DC  20423  and  served  on: 
Kevin  M.  Sheys,  Oppenheimer  Wolff  & 
Donnelly,  1020  Nineteenth  Street,  N.W., 
Washington,  DC  20036. 

Decided:  December  16, 1996. 

By  the  Board.  David  M.  Konschnik, 
Director.  Office  of  Proceedings. 
Vernon  A.  Williams, 
Secretary. 
[FR  Doc.  96-32509  Filed  12-20-96;  8:45  am] 

BtUJNG  CODE  491S-00-P 

[Finance  Docket  t4o.  32760] 

Union  Pacific  Railroad  Company- 
Control  and  Merger— Souttiem  Pacific 
Transportation  Company:  Wichita 
Mitigation  Study 

AGENCY:  Surfece  Transportation  Board, 

DOT. 

ACTION:  Public  information  meeting. 

SUMMARY:  The  Surface  Transportation 
Board's  (Board)  Section  of 
Environmental  Analysis  (SEA)  will  hold 
a  public  meeting  concerning  its  Wichita 
Mitigation  Study.  In  its  decision  of 
August  12, 1996s  the  Board  directed 
SEA  to  conduct  this  study  in  order  to 
develop  further  mitigation  to  address 
the  merger-related  environmental 
impacts  of  increased  railroad  traffic  on 
the  existing  Union  Pacific  right-of-way 
that  runs  through  Sedgwick  County,  KS. 
The  study  will  include  publication  of  a 
draft  mitigation  plan  to  submit  to  the 
public  for  review  and  comment  and 
issuance  of  a  final  mitigation  plan. 

The  public  information  meeting  will 
provide  an  opportunity  for  the  public  to 
meet  members  of  the  study  team  and  to 
ask  questions  about  and  comment  on 
the  study  process  to  date.  The  meeting 


will  be  held  January  28,  1997  at  the  City 
Council  Chambers,  City  Hall,  455  North 
Main  St.,  1st  Floor,  Wichita,  KS.  An 
informal  open  house  will  be  held  from 
6:00  p.m.  to  7:00  p.m.  during  which  the 
public  may  review  maps  and  graphics 
illustrating  the  study  area  and  the 
mitigation  options  under  consideration 
by  SEA  at  this  time.  The  open  house 
will  be  followed  by  a  public  meeting 
from  7:00  p.m.  to  9:00  p.m.  at  which  the 
SEA  team  will  make  a  brief 
presentation. 

FOR  FURTHER  INFORMATION  CONTACT: 
Mike  Dalton,  Section  of  Environmental 
Analysis,  Rm  3219,  Surface 
Transportation  Board,  12th  & 
Constitution  Ave.,  Washington,  DC 
20423;  Phone  Number:  (202)  927-6197.. 
TDD  for  the  hearing  impaired:  (202) 
927-5721.       • 

By  the  Board.  Elaine  K.  Kaiser,  Ciiief, 
Section  of  Environmental  Analysis.' 
Vernon  A.  WiiUaiBS,   \ 
Secretary. 
(FR  Doa  96-32510  Filed  12-20-96;  8:45  ami 

BHJJNGOOOC  4t16-M-P 


■  CX^W  u  seeking  acquisition  authority  only.  The 
future  operator  of  the  Rye  Branch,  once  selected  by 
CCW.  will  file  Us  own  Verified  Notice  of  Exemption 
for  operating  authority  over  the  Rye  Branch. 


DEPARTMENT  OF  THE  TREASURY 

Community  Development  Financial 
Institutions  Fund;  Notice  of  Open 
Meeting  of  the  Community 
Development  Advisory  Board 

AGENCY:  Community  Development 
Financial  Institutions  Fund.  Department 
of  the  Treasury. 

ACTION:  Notice  of  open  meeting. 

SUMMARY:  This  notice  announces  the~ 
second  meeting  of  the  Community 
Development  Advisory  Board  (the 
"Advisory  Board"),  which  provides 
advice  to  the  Director  of  the  Community 
Development  Financial  Institutions 
Fund  (the  "Fund"). 
DATES:  The  second  meeting  of  the 
Community  Development  Advisory 
Board  will  be  held  on  Tuesday,  January 
7,  1997  at  10:00  a.m. 

FOR  FURTHER  INFORMATION  CONTACT:  The 
Community  Development  Financial 
Institutions  Fund,  U.S.  Department  of 
Treasury,  1500  Pennsylvania  Avenue, 
NW,  Washington,  IX:,  20220,  (202)  622- 
8662  (this  is  not  a  toll  free  number). 
SUPPLEMENTARY  INFORMATION:  Section 
104(d)  of  the  Community  Development 
Banking  and  Financial  Institutions  Act 
of  1994  (12  U.S.C.  4703(d))  established 
the  Community  Development  Advisory 
Board.  The  charter  for  the  Advisory 
Board  has  been  filed  in  accordance  with 
the  Federal  Advisory  Committee  Act,  as 
amended,  (5  U.S.C.  App.),  and  with  the 
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approval  of  the  Secretary  of  the 
Treasury. 

The  function  of  the  Advisory  Board  is 
to  advise  the  Director  of  the  Fund  (who 
has  been  delegated  the  authority  to 
administer  the  Fund)  on  the  policies 
regarding  the  activities  of  the  Fund.  The 
Fund  is  a  wholly  owned  corporation 
within  the  Department  of  the  Treasury. 
The  Advisory  Board  shall  not  advise  the 
Fund  on  the  granting  or  denial  of  any 
particular  application.  The  Advisory 
Board  shall  meet  at  least  annually. 

It  has  been  determined  that  this 
document  is  not  a  major  rule  as  defined 
in  Executive  Order  12291  and  that 
regulatory  impact  analysis  therefore  is 
not  required.  In  addition,  this  document 
does  not  constitute  a  rule  subject  to  the 
Regulatory  Flexibility  Act  (5  U.S.C. 
Chapter  6). 

The  second  meeting  of  the  Advisory 
Board,  all  of  which  will  be  open  to  the 
pubUc,  will  be  held  at  the  American 
Institute  of  Architects.  1735  New  York 
Avenue.  NW,  Washington.  DC.  on 
Tuesday,  January  7, 1997  at  10:00  a.m. 
The  room  will  accommodate  75  persons. 
Seats  are  available  on  a  first-come,  first- 
served  basis.  Participation  in  the 
discussions  of  the  meeting  will  be 
limited  to  Advisory  Board  members  and 
Department  of  the  Treasvuy  staff. 
Anyone  who  would  like  to  have  the 
Advisory  Board  consider  a  written 
statement  must  submit  it  to  the  Fund,  at 
the  address  of  the  Fimd  specified  above 
in  the  For  Further  Information  Contact 
section,  by  4D0  p.m.,  Friday,  January  3, 
1997. 

At  the  meeting,  the  Fund  will  present 
information  relating  to  the  first  round  of 
funding  under  the  Community 
Development  Financial  Institutions 
Program  and  the  Bank  Enterprise  Award 
Program,  and  the  Director  of  the  Fimd 
will  seek  advice  from  members  of  the 
Advisory  Board  regarding 
implementation  of  future  rounds  of 
funding  under  these  programs  and  other 
proposed  initiatives  of  the  Fund. 

Authority:  12  U.S.C  4703;  Chapter  X.  Pub. 
l^  104-19. 109  Stat.  237. 

Dated:  December  18, 1996.      . 
KintenS.  Moy, 

Director,  Community  Development  Financial 
Institutions  Fund. 
jFR  Doc  96-32547  Filed  12-20-96;  8:45  4m| 
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Intrnmal  Revenue  Service 

Proposed  Collection;  Comtnefit 
Request  for  Regulation  Proiect 

AGBICY:  Internal  Reveipie  Service  (IRSL 
Treasury.  ••  .";  4    '' 

ACTKM:  Notice  and  request  for 
comments. 


OUMMARY;  The  Department  of  the 
Treasury,  as  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent' 
biuden,  invites  the  general  public  and 
other  Federal  agencies  to  tate  this 
opportunity  to  comment  on  proposed 
and/or  coBttnuing  information      °^' 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995, 
Public  Uw  104-13  (44  U.S.C. 
3506(c)(2)(A)).  Currently,  the  IRS  is 
soliciting  comments  concerning  an 
existing  regulation,  CO-25-96  (TD 
8678),  Regulations  Under  Section  1502 
of  the  Internal  Revenue  Code  of  1986; 
Limitations  on  Net  Operating  Loss 
Carryforwards  and  Certain  Built-in 
Losses  and  Credits  Following  an 
Ownership  Change  of  a  Consolidated 
Group  (§1.1502-95(c)). 
DATES:  Written  comments  should  be 
received  on  or  before  February  21, 1997 
to  be  assured  of  consideration. 
ADDRESSES:  Direct  all  written  comments 
to  Garrick  R.  Shear,  Internal  Revenue 
Service,  room  5571,  1111  Constitution 
Avenue  NW.,  Washington,  DC  20224. 
FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  information  collection 
should  be  directed  to  Carol  Savage, 
(202)  622-3945,  Internal  Revenue 
Service,  room  5569. 1111  Constitution- 
Avenue  NW.,  Washington,  DC  20224. 

SUPPLEMENTARY  INFORMATION: 

Title:  Regulations  Under  Section  1502 
of  the  Internal  Revenue  Code  of  1986; 
Limitations  on  Net  Operating  Loss 
Carryforwards  and  Certain  Built-in 
Losses  and  Credits  Following  an 
Ownership  Change  of  a  Consolidated 
Group. 

(MB  Number:  1545-1218. 

Regulation  Projext  Number:  CO-25- 
96. 

Abstract:  Internal  Revenue  Code 
section  1502  provides  for  the 
promulgation  of  regulations  with 
respect  to  corporations  that  file 
consolidated  income  tax  returns.  Code 
section  382  limits  the  amount  of  income 
that  can  be  offset  by  loss  carryovers  after 
an  ownership  change.  These  regulations 
provide  rules  for  applying  Code  section 
382  to  groups  filing  consolidated 
returns.  *    ■  -  .•  -  - 


Current  Actions:  There  is  no  change  to 
this  existing  regulation. 

Type  of  Review:  Extension  of  OMB 
approval. 

Affected  Public:  Business  or  other  for- 
profit  organizations. 

Estimated  Number  of  Respondents: 

9.125. 
Estimated  Time  Per  Respondent:  15 

minutes  once  every  six  years. 

Estimated  Total  Annual  Burden 
Hours:  380. 

The  following  paragraph  applies  to  all 
of  the  collections  of  information  covered 
by  this  notice: 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  the  collection  of  information 
displays  a  valid  OMB  control  number. 
Books  or  records  relating  to  a  collection 
of  information  must  be  retained  as  long 
as  their  contents  may  become  material 
in  the  administration  of  any  internal 
revenue  law.  Generally,  tax  returns  and 
tax  return  information  are  confidential, 
as  required  by  26  U.S.C.  6103. 

Request  for  Comments:  Comments 
submitted  in  response  to  this  notice  will 
be  summarized  and/or  included  in  the 
request  for  OMB  approval.  All 
comments  will  become  a  matter  of 
public  record.  Comments  are  invited  on: 
(a)  whether  the  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility;  (b)  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
-collection  of  information;  (c)  ways  to 
enhance  the  quality,  utility,  and  clarity 
of  the  information  to  be  collected;  (d) 
ways  to  minimize  the  burden  of  the 
collection  of  information  on 
respondents,  including  through  the  use 
of  automated  collection  techniques  or 
other  forms  of  information  technology; 
and  (e)  estimates  of  capital  or  start-up 
costs  and  costs  of  operation, 
maintenance,  and  purchase  of  services 
to  provide  information. 

Approved:  Decemtwr  17, 1996. 
Garrick  IL  Siiear, 
IRS  Reports  Clearance  Officer 
[FR  Doc.  96-32521  Filed  12-20-96;  8:45  am] 
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Customs  Service 
rr-D-M-sq 

Recordation  of  Trade  Name:  "AJ JkW. 

AGENCY:  U.S.  Customs  Service, 
Department  of  the  Treasury. 
ACTION:  Notice  of  recordation. 


_. r:  On  September  12. 1996.  a 

notice  of  application  for  the  recordation 


-■if^-i.-. 
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under  section  42  of  the  Act  of  July  5, 
1946,  as  amended  (15  U.S.C.  1124).  of 
the  trade  name  "A. ).  &  W. 
Incorporated,"  was  published  in  the 
Federal  Register  (61  FR  48206).  The 
notice  advised  that  before  nnal  action 
was  taken  on  the  application, 
consideration  would  be  given  to  any 
relevant  data,  views,  or  arguments 
submitted  in  writing  by  any  person  in 
opposition  to  the  recordation  and 
received  not  later  than  November  2, 
1996.  No  responses  were  received'in 
opposition  to  the  notice.  Accordingly,  as 
provided  in  section  133.14,  Customs 
Regulations  (19  CFR  133.14),  the  name 
"A.J.&W.  INCORPORATED."  is 
recorded  as  the  trade  name  used  by  A. 
J.  &  W.  Incorporated,  a  corporation 
organized  under  the  laws  of  Hawaii, 
located  at  565  Kokea  Street,  Building 
G2-4,  Honolulu,  Hawaii  96617.  The 
trade  name  is  used  in  connection  with 
towels,  footwears,  bags,  luggage,  mugs, 
straw  beach  mats,  kitchen  accessory  set, 
luggage  accessories,  jewelry  b^s, 
ornamental  wood  stands,  bath  gift  sets, 
pua  shell  souvenir  line,  fans,  ashtrays 
and  general  souvenir  items. 
EFFECTIVE  DATE:  December  23. 1996; 
FOR  FURTHER  INFORMATION  CONTACT: 
Delois  P.  Johnson,  Intellectual  Property 
Rights  Branch,  1301  Constitution 
Avenue,  NW.,  (Franklin  Court), 
Washington,  D.C.  20229  (202  482-6960). 

Dated:  December  17, 1996. 
Jolin  F.  Atwood,  > 

Chief,  Intellectual  Property  Bights  Branch. 
(FR  Doc.  96-32421  Filed  12-20-96;  8:45  am] 
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Internal  Revenue  Service 

PA-74-03] 

Proposed  Cdiection;  Comment 
Request  for  Regulation  Project 

AQENCY:  Internal  Revenue  Service  (IRS), 

Treasury. 

ACTKM:  Notice  and  request  for 

comments. 

SUMMARY:  The  Department  of  the 
Treasury,  as  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden,  invites  the  general  public  and 
other  Federal  agencies  to  take  this 
opportunity  to  comment  on  proposed 
and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13  (44  U.S.C. 
3506(c)(2)(A)).  Currently,  the  IRS  is 
soliciting  comments  concerning  an 
existing  regulation,  IA-74-93  (TD  8623), 
Substantiation  Requirement  for  Certain 
Contributions  (§  1.170A-13). 


DATES:  Written  comments  should  be 
received  on  or  before  February  21, 1997 
to  be  assured  of  consideration. 
ADDRESSES:  Direct  all  written  comments 
to  Garrick  R.  Shear,  Internal  Revenue 
Service,  room  5571, 1111  Constitution 
Avenue  NW.,  Washington,  DC  20224. 
FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  information  collection 
should  be  directed  to  Carol  Savage, 
(202)  622-3945,  Internal  Revenue 
Servicer  room  5569,  1111  Constitution 
Avenue  NW.,  Washington,  DC  20224. 

SUPPI.BMBfTARY  INFORMATION: 

Title:  Substantiation  Requirement  for 
Certain  Contributions. 

0\tB  Number:  1545-1431. 

Regulation  Project  Number:  IA-74- 
93. 

Abstract:  These  regulations  provide 
that,  for  purposes  of  substantiation  for 
certain  charitable  contributions, 
consideration  does  not  include  de 
minimis  goods  or  services.  It  also 
provides  guidance  on  how  taxpayers 
may  satisfy  the  substantiation 
requirement  for  contributions  of  $250  or 
more. 

Current  Actions:  There  is  no  change  to 
this  existing  regulation. 

Type  of  Review:  Extension  of  ON4B 
approval. 

Affected  Public:  Individuals  or 
households,  business  or  other  for-profit 
organizations,  and  non-profit 
institutions. 

Estimated  Number  of  Respondents: 
16.000. 

Estimated  Time  Per  Respondent:  3 
hours,  13  minutes. 

Estimated  Total  Annual  Burden 
Hours;  51,500. 

The  following  paragraph  applies  to  all 
of  the  collections  of  information  covered 
by  this  notice: 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  the  collection  of  information 
displays  a  valid  OK>fB  control  number. 
Books  or  records  relating  to  a  collection 
of  information  must  be  retained  as  long 
as  their  contents  may  become  material 
in  the  administration  of  any  internal 
revenue  law.  Generally,  tax  returns  and 
tax  return  information  are  confidential, 
as  required  by  26  U.S.C.  6103. 
REQUEST  FOR  COMMENTS:  Comments 
submitted  in  response  to  this  notice  will 
be  summarized  and/or  included  in  the 
request  for  OMB  approval.  All 
comments  will  become  a  matter  of 
public  record.  Comments  are  invited  on: 
(a)  whether  the  collectionof  information 
is  necessary  for  the  proper  performance 
of  \he  functions  of  the  agency,  including 


whether  the  information  shall  have 
practical  utility;  (b)  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
collection  of  information;  (c)  ways  to 
enhance  the  quality,  utility,  and  clarity 
of  the  information  to  be  collected;  (d) 
ways  to  minimize  the  burden  of  the 
collection  of  information  on 
respondents,  including  through  the  use 
of  automated  collection  techniques  or 
other  forms  of  information  technology; 
and  (e)  estimates  of  capital  or  start-up 
costs  and  costs  of  operation, 
maintenance,  and  purchase  of  services 
to  provide  information. 

Approved:  December  17, 1996. 
Garrick  R.  Sbeu-. 
IBS  Beports  Clearance  Officer. 
(FR  Doc.  96-32522  Filed  12-20-96;  8:45  ami 
BiLUNG  cooe4ao-oi-p 
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Proposed  Collection;  Comment 
Request  for  Regulation  Project 

agency:  Internal  Revenue  Service  (IRS), 

Treasury. 

ACTION:  Notice  and  request  for 

comments. 

summary:  The  Department  of  the 
Treasury,  as  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden,  invites  the  general  public  and 
other  Federal  agencies  to  take  this 
opportunity  to  comment  on  proposed 
and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13  (44  U.S.C. 
3506(c)(2)(A)).  Currently,  the  IRS  is     » 
soliciting  comments  concerning  an 
existing  final  regulation,  lA-14-91  (TD 
8454),  Adjusted  Current  Earnings 
(§1.56(g)-l). 

DATES:  Written  comments  should  be 
received  on  or  before  February  21, 1997 
to  be  assured  of  consideration. 
ADDRESSES:  Direct  all  written  comments 
to  Garrick  R.  Shear,  Internal  Revenue 
Service,  room  5571, 1111  Constitution 
Avenue  NW.,  Washington,  DC  20224. 
FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  information  collection 
should  be  directed  to  Carol  Savage, 
(202)  622-3945.  Internal  Revenue 
Service,  room  5569, 1111  Constitution . 
Avenue  NW..  Washington.  DC  20224.     * 

SUPPLfMBITARY  INFORMATION: 

Title:  Adjusted  Current  Earnings. 

Oh^  Number:  1545-1233. 

Regulation  Project  Number:  IA-14- 
91. 

Abstract:  Section  1.56(g)-l(r)  of  the 
regulation  sets  forth  rules  pursuant  to 


.v.>. 
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section  56(g)  of  the  Internal  Revenue 
Code  that  permit  taxpayers  to  elect  a 
simplified  method  of  computing  their 
inventory  amounts  in  order  to  compute 
their  alternative  minimum  tax 

Current  Actions:  There  is  no  change  to 
this  existing  regulation. 

Type  of  Review:  Extension  of  OMB 
approval. 

Affected  Public:  Business  or  other  for- 
profit  organizations. 

Estimated  Number  of  Respondents: 
1.000. 

Estimated  Time  Per  Respondent:  1  •• 
hour. 

Estimated  Total  Annual  Burden 
Hours:  1.000. 

The  following  p'aragmph  applies  to  all 
of  the  collections  of  information  covered 
by  this  notice: 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  the  collection  of  information 
displays  a  valid  OMB  control  number. 
Books  or  records  relating  to  a  collection 
of  information  must  be  retained  as  long 
as  their  contents  may  become  material 
in  the  administration  of  any  internal 
revenue  law.  Generally,  tax  returns  and 
tax  return  information  are  confidential, 
as  required  by  26  U.S.C.  6103. 
REQUEST  FOR  COMMENTS:  Comments 
submitted  in  response  to  this  notice  will 
be  summarized  and/or  included  in  the 
request  for  OMB  approval.  AH 
comments  will  become  a  matter  of 
public  record.  Comments  are  invited  on: 
(a)  whether  the  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  hmctions  of  the  agency,  including 
whether  the  fnformation  shall  have 
practical  utility;  (b)  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
collection  of  information;  (c)  ways  to 
enhance  the  quality,  utility,  and  clarity 
of  the  information  to  be  collected;  (d) 
ways  to  minimize  the  burden  of  the 
collection  of  information  on 
respondents,  including  through  the  use 
of  automated  collection  techniques  or 
other  forms  of  information  technology; 
and  (e)  estimates  of  capital  or  start-up 
costs  and  costs  of  operation, 
maintenance,  and  purchase  of  services 
to  provide  information. 

Approved:  December  17. 1996. 
Garrick  R.  Shear, 
ms  Reports  Clearance  Officer. 
IFR  Doc.  96-32523  Piled  12-20-^;  8:45  am] 
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Proposed  Collection;  Comment 
Request  for  Notice  96-65 

AQB4CY:  Internal  Revenue  Service  (IRS), 
Treasury. 


action:  Notice  and  request  for       ''  r  %' 
comments.  

SUMMARY:  The  Department  of  the 
Treasury,  as  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden,  invites  the  general  public  and 
other  Federal  agencies  to  take  this 
opportunity  to  comment  on  proposed 
and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995, 
Public  La w  1 04-1 3  (44  U.S.C. 
3506(c)(2)(A)).  Currently,  the  IRS'is 
soliciting  comments  concerning  Notice 
96-65,  Treatment  of  a  trust  as  domestic 
or  foreign — Changes  made  by  the  Small 
Business  Job  Protection  Act. 
DATES:  Written  comments  should  be 
received  on  or  before  February  21, 1997 
to  be  assured  of  consideration. 
ADDRESSES:  Direct  all  written  comments 
to  Garrick  R.  Shear,  Internal  Revenue 
Service,  room  5571, 1111  Constitution 
Avenue  NW.,  Washington.  DC  20224. 

POH  FURTHER  INFORMATION  CONTACT: 

Requests  for  additional  information  or 
copies  of  the  information  collection 
should  be  directed  to  Carol  Savage, 
(202)  622-3945,  Internal  Revenue 
Service,  room  5569,  1111  Constitution 
Avenue  NW.,  Washington,  DC  20224. 

SUPPLEMENTARY  INFORMATION:  -    ' 

Title:  Treatment  of  a  trust  as  domestic 
or  foreign — Changes  made  by  the  Small 
Business  Job  Protection  Act. 
OMB  Number;  1545-1506. 
Notice  Number:  Notice  96-65. 
Abstract:  Notice  96-65  announces 
that  a  domestic  trust  may  avoid  an 
involuntary  change  in  status  caused  by 
operation  of  the  Small  Business  Job 
Protection  Act  of  1996  by  reforming  to 
comply  with  the  new  law  within  a 
reasonable  period  of  time.  The  notice 
also  announces  how  to  elect  to  apply 
the  new  trust  status  rules  retroactively. 

Current  Actions:  There  are  no  changes 
being  made  to  the  notice  at  this  time. 

Type  of  Review:  Extension  of  a 
currently  approved  collection. 

Affected  Public:  Individuals,  business 
or  other  for-profit  organizations,  and 
not-for-profit  institutions. 

Estimated  Number  of  Respondents: 
1,200. 

Estimated  Time  Per  Respondent:  28 
minutes. 

Estimated  Total  Annual  Burden 
Hours:  550. 

The  following  paragraph  applies  to  all 
of  the  collections  of  information  covered 
by  this  notice: 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  the  collection  of  information 


displays  a  valid  OMB  control  number. 
Books  or  records  relating  to  a  collection 
of  information  must  be  retained  as  long 
as  their  contents  may  become  material 
in  the  administration  of  any  internal 
revenue  law.  Generally,  tax  returns  and 
tax  return  information  are  confidential, 
as  required  by  26  U.S.C.  6103. 
REQUEST  FOR  COMMBfTS:  Comments 
submitted  in  response  to  this  notice  will 
be  summarized  and/or  included  in  the 
request  for  OMB  approval.  All   ' 
comments  will  become  a  matter  of 
public  record.  Comments  are  invited  on: 
(a)  whether  the  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility;  (b)  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
collection  of  information;  (c)  ways  to 
enhance  the  quality,  utility,  and  clarity 
of  the  information  to  be  collected;  (d) 
ways  to  minimize  the  burden  of  the 
collection  of  information  on 
respondents,  including  through  the  use 
of  automated  collection  techniques  or 
other  forms  of  information  technology; 
and  (e)  estimates  of  capital  or  start-up 
costs  and  costs  of  operation, 
maintenance,  and  purchase  of  services 
to  provide  information. 

Approved:  Decemt)er  17, 1996. 
Garrick  R.  Shear. 
IRS  Reports  clearance  Officer.  . 
IFR  Doc.  96-32524  Filed  12-20-96;  8:45  am) 
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UNITED  STATES  INFORMATION 
AGENCY 

Culturally  Significant  Objects  Imported 
for  Exhibition  Determination 

Notice  is  hereby  given  of  the 
following  determination:  Pursuant  to 
the  authority  vested  in  me  by  the  Act  of 
October  19, 1965  (79  Stat.  985,  22  U.S.C. 
2459),  Executive  Order  12047  of  March 
27, 1978  (43  FR  13359,  March  29, 1978) 
and  Delegation  Order  No.  85-5  of  June 
27,  1985  (50  FR  27393,  July  2,  1985),  I 
hereby  determine  that  the  objects  in  the 
exhibit  "Giambattista  Tiepolo"  (See 
list ')  imported  ftom  abroad  for  the 
temporary  exhibition  without  profit 
within  the  United  States,  are  of  cultural 
significance.  These  objects  are  imported 
pursuant  to  loan  agreements  with 
foreign  lenders.  I  also  determine  that  the 
exhibition  or  display  of  the  listed 
exhibit  objects  at  The  Metropolitan 


■  A  copy  of  thU  list  may  be  obtained  by  contacting 
Paul  W.  Manning.  AssisUnI  General  Counsel,  at 
202/619-5997;  llie  address  is  Room  700,  U.S. 
Information  Agency,  301-4th  Street,  SW., 
Washington,  DC  20547. 
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Museum  of  Art,  New  York,  New  York, 
from  on  or  about  January  22, 1997, 
through  on  or  about  April  27, 1997,  is 
in  the  national  interest.  Public  Notice  of 
this  determination  is  ordered  to  be         - 
published  in  the  Federal  Register. 

Dated:  December  17, 1996. 
Las  Jin,  :  ' 

General  Counsel. 
IFR  Doc.  96-32511  Filed  12-20-96;  8:45  am) 

BILUNG  CODE  823»-01-M 
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DEPARTMEHT  OF  ENERGY 

10  CFR  Part  835 

[Docfct  No.  EH  RM  96  836] 

RM  19O1-AA90 

OccupatkNiai  Radtotion  Protseliofi 

AQB4CY:  Department  of  Energy. 
action:  Notice  of  proposed  rulemaking 
and  public  hearings. 

summary:  The  Department  of  Energy 
(DOE)  is  proposing  to  amend  its  primary 
standards  for  occupational  radiation 
protection.  This  proposed  rule 
amendment  is  the  culmination  of  a 
systematic  analysis  to  identify  the 
elements  of  a  comprehensive  radiation 
protection  program  and  determine  those 
elements  of  such  a  program  that  should 
be  codified.  As  a  r^iilt  of  this  analysis, 
DOE  proposes  amendments  to  all  of  the 
subparts  of  10  CFR  part  835.  The 
analysis  included  a  review  of  the 
requirements  in  DOE  Notice  441.1, 
"Radiological  Protection  for  DOE 
Activities,"  (extended  by  DOE  N  441.2) 
that  resulted  in  the  proposed 
codification  of  certain  provisions  of  that 
Notice,  including  requirements  for 
posting  of  areas  where  radioactive 
material  is  present  and  for  control  of 
sealed  radioactive  sources.  Several 
additional  changes  are  proposed  to 
msure  continuity  in  DOE's  system  of 
radiation  protection  standards  by 
codifying  in  part  835  critical  provisions 
of  the  "DOE  Radiological  Control 
Manual"  (Manual),  which  is  no  longer 
a  mandatory  standard.  DOE  also 
proposes  to  exphdtly  exclude  from  part 
835  radioactive  material  transportation 
conducted  in  compliance  with 
applicable  DOE  Orders  and  certain 
activities  conducted  on  foreign  soil. 
DATES:  Written  comments  must  be 
received  by  DOE  by  February  21. 1997 
to  ensure  consideration.  In  addition,  a 
computer  disk  containing  the  conmients 
in  WordPerfect  5.0  or  later  or  as  an 
ASCn  file  would  be  greatly  appreciated. 
DOE  has  scheduled  two  public  hearings 
to  raicourage  pubhc  participation 
through  oral  comments  on  the  proposed 
amendment^Section  III  of  this  notice 
discusses  some  of  the  issues  on  which 
DOE  would  encourage  the  pubUc  to 
comment.) 

1.  Las  Vegas.  NV— January  22, 1997, 

begimiing  at  9:00  am  (PST) 

2.  Washington,  DC— February  6, 1997, 

beginning  at  9:00  am  (EST) 
Requests  to  speak  at  a  hearing  should 
be  received  no  la^er  than  4:00  pm. 
January  17,  for  the  Las  Vegas  hearing 
and  February  4  for  the  Washington,  DC 
hearing,  (202)  586-3012. 


AOORESSES:  The  hearings  will  be  held  at 
the  following  addresses:     ^.:^^'   v..  .,: 
Las  Vegas.  NV— DOE  Nevada     '    " 

Operations  Office  Auditorium,  2753 

South  Highland  Drive 
Washington,  DC— U.S.  Department  of 

Energy,  1000  Independence  Avenue, 

SW,  Room  lE-245 

Written  comments  (5  copies  and  a 
computer  disk)  and  requests  to  speak  at 
a- hearing  should  be  submitted  to  Dr. 
Joel  Rtdravsky,  U.S.  Department  of 
Energy.  EH-52.  "EH-RM-9&-835     - 
Rulemaking."  1000  Independence 
Avenue,  SW.  Washington.  DC  20585, 
telephone  (202)  586-3012.  Comments 
may  also  be  submitted  electronically  to 
the  following  address — http://ti8- 
nt  .eh.  doe.gov/wpphm/835/835  .htm. 
Such  comments  are  subject  to  the  same 
submittal  deadline  as  that  provided 
above  for  written  comments. 

Copies  of  the  hearing  transcripttt 
written  or  electronic  comments 
received,  and  any  other  docket  material 
received  may  be  read  and  copied  at  the 
DOE  Freedom  of  Information  Reading 
Room,  U.S.  Department  of  Energy.  Room 
lE-190, 1000  Independence  Avenue. 
SW,  Washington,  DC  20585.  (202)  586- 
6020,  between  the  hours  of  8:30  a.m. 
and  4:00  p.m..  Monday  through  Friday. 
except  Federal  hoUdays.  llie  docket  file 
material  will  be  filed  under  "EH-RM- 
96-835."  DOE'S  analysis  supporting  the 
proposed  amendment,  including 
regulatory  position  papers  providing 
detailed  information  on  certain 
significant  proposed  changes,  proposed 
revisicms  to  DOE's  Implementation 
Guides,  accreditation  program  technical 
standards,  a  supporting  Environmental 
Assessment,  the  DOE  Radiological 
Control  Standard,  copies  of  the  DOE 
Orders  referenced  herein,  and  a  side-by 
side  comparison  of  the  existing  rule  and 
the  proposed  amendment  may  also  be 
examined  at  this  location. 

For  more  information  concerning 
public  participation  in  this  rulemaking 
proceeding,  see  Section  III  of  this  notice 
(Public  Comment  Procedures). 
FOR  FURTHER  INF0RMATK3N  CONTACT:  Dr. 
Joel  Rabovsky,  U.S.  Department  of 
Energy,  Office  of  Worker  Protection 
Programs  and  Hazards  Management, 
EH-52, 1000  Independence  Avenue, 
SW,  Washington,  DC  20585,  (301)  903- 
2135. 

For  information  concerning  the  public 
hearings  and  submission  of  comments, 
contact  Andi  Kasarsky,  (202)  586-3012. 

SUPPt^MENTARY  INFORMATION: 

I.  Background  , 

IL  Proposed  Actions  and  Analyata'Jj, '     '    ■', 
nL  Public  Ckunment  Prooedxires 
IV.  Review  Under  the  National       i.^' 
Environmental  Policy  Act 


V.  Review  Under  the  Regulatcvy  Flexibility 

Act 
VL  Review  Under  Executive  Order  12866 
\ai.  Review  Under  Executive  Order  12612 
Vm.  Review  Under  Executive  Order  12988 
DC  Review  Under  Paperwork  Reduction  Act 
X.  Review  Under  the  Unfunded  Mandates 

Refonn  Act 

L  Background 

On  December  14, 1993,  DOE 
published  a  final  rule,  10  CFR  part  835, 
"Occupational  Radiation  Protection" 
(56  FR  64334).  The  rule  codified  certain 
requirements  previously  promulgated  in 
DOE  Order  5480.11,  "Radiation 
Protection  for  Occupational  Woriters," 
which  implemented  the  "Radiation 
Protection  Guidance  to  Federal 
Agencies  for  Occupational  Exposure" 
(52  FR  2822)  (Guidance  to  Federal 
Agencies),  as  well  as  guidance  issued  by 
authoritative  organizations,  including 
the  National  Council  on  Radiation 
Protection  and  Measurements  (NCRP) 
and  the  International  Conmiission  on 
Radiological  Protection  (ICRP).  In 
addition,  the  "as  low  as  reasonably 
achievable"  (ALARA)  process  was 
codified  in  10  CFR  part  835  as  the 
primary  means  of  maintaining 
occupational  radiation  doses  below 
regulatory  limits. 

This  Notice  of  Proposed  Rulemaking 
would  modify  the  scope  of  10  CFR  part 
835  to  explicitly  exclude  radioactive 
material  transportation  conducted  in 
compliance  with  applicable  DOE  Orders 
and  exclude  certain  activities  conducted 
on  foreign  soil.  DOE  also  proposes  to 
add  standards  for  area  posting  and 
sealed  radioactive  source  control.  In 
addition.  DOE  would  add  a  removable 
surface  radioactivity  value  for  tritium,  to 
be  used  to  identify  the  need  for  area 
posting  and  imposition  of  certain 
radioactive  material  controls.  DOE  also 
proposes  several  revisions  that  would 
expand  and  clarify  provisions  of  the 
rule  to  address  radiation  protection 
issues  (1)  identified  through  analysis  of 
operational  data  and  (2)  which  need  to 
be  added  because  of  the  elimination  of 
the  Manual  as  a  mandatory  standard. 
This  proposed  amendment  would  also 
clarify  and  correct  minor  errors  in  part 
835. 

The  proposed  changes  to  part  835 
result  from  a  critical  evaluation  of 
DOE's  obiectives  for  occupational 
radiation  protection  programs, 
including  structxired  analyses  of  existing 
standards  for  similar  programs, 
operational  occurrences  within  the  IX)E 
complex,  and  provisions  in  the  current 
rul&  DOE  also  evaluated  approaches 
-  used  by  national  and  international 
radiation  protection  organizations  and 
experience  DOE  has  gained  since  10 
CFR  part  835  was  issued.  The  results  of 
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this  evaluation  are  contained  in  an 
analysis  supporting  the  proposed 
chaises,  "Development  of  me  1996 
Proposed  Amendment  to  10  CFR  Part 
835,  Occupational  Radiation 
Protection,"  (regulatory  development 
document.  November  1996)  which  may 
be  viewed  in  the  DOE  Freedom  of 
Informaticn  Reading  Room  at  the 
address  provided  above. 

In  September  1995,  DOE  canceled 
DOE  Order  5480.11,  "Radiation 
Protection  for  Occupational  Workers," 
DOE  Order  5480.15.  "Department  of 
Energy  Laboratory  Accreditation 
Program  for  Personnel  Dosimetry."  and 
DOE  Notice  5400.13.  "Sealed 
Radioactive  Source  Accountability," 
and  eliminated  the  Manual  as  a 
mandatory  standard.  These  actions  were 
taken  consistent  with  initiatives  to 
reduce  the  overall  burden  of    . .  <<:  . 
prescriptive  and  redimdant 
requirements  imposed  through  DOE's 
system  of  contractiially-implemented 
directives.  DOE  selected  and  updated 
certain  key  provisions  of  the  canceled 
Orders  and  the  Manual  and  published 
them  in  DOE  Notice  441.1.  At  that  time. 
DOE  indicated  its  intent  to  evaluate  the 
importance  of  these  elements  and,  based 
upon  that  evaluation,  to  codify  those 
elements  considered  necessary  for 
achievement  of  DOE's  radiation 
protection  objectives. 

In  general,  the  proposed  amendments 
would  codify  reqoiiements  currently 
used  within  the  DOE  complex.  DOE  has 
determined  that  these  requirements 
must  be  codified  to  assure  that  worker 
health  and  safety  programs  are 
maintained  at  a  level  commensiuate 
with  workplace  hazards.  These 
amendments  would  establish  nuclear 
safety  requirements  that,  if  violated, 
would  provide  a  basis  for  assessment  by 
IXyE  of  civil  penalties  imder  the  Price- 
Anderson  Amendments  Act  ■  (PAAA)  of 
1988. 

Section  309  of  the  Department  of 
Enei^  Organization  Act  (Pub.  L.  95- 
91),  Executive  Order  12344.  and  Pi^.  L. 
98-525  establish  the  responsibilities 
and  authority  of  the  Director,  Navtd 
Nuclear  Propulsion  Program,  over  all 
facilities  and  activities  that  comprise  the 
Program,  a  joint  Navy-DOE  organization 
solely  responsible  for  the  military 
application  of  nuclear  energy  in 
connection  with  naval  warship 
propiilsion.  Pursuant  to  the  purpose  and 
direction  of  these  actions,  the  standards, 
regulations,  and  requiranents 
prescribed  by  the  Director  continue  to 
appfy  to  Program  facilitiea  and  activities 
in  lieu  of  the  regulations  in  this  part 


■  Pricv-Anderaon  AmandmentB  Act,  Pub.  L  100- 
40S.  August  20. 1988. 


The  proposed  rule  would  establish  a 
schedtde  for  implaneBrtation  of  final 
amendments  to  10  CFR  part  835  as 
follows.  The  final  rule  would  become 
efiiective  30  days  following  publication 
in  the  Federal  Ragisler.  As  provided  in 
§  835.101(h),  updated  radiation 
protection  programs  (RPPs)  would  be 
due  to  DOE  within  180  days  following 
the  efiiective  date  of  the  final  rule. 
Changes  that  do  not  decrease  the 
effectiveness  of  the  RPP  could  be 
implemented  immediately.  As  further 
provided  in  §  835. 101  (j),  DOE  would 
imdertake  efforts  to  approve  all  RPP 
changes  within  180  days  of  submittal.  In 
§  835.101(f),  DOE  has  proposed 
provisions  requiring  full  compliance 
with  the  regulatory  changes  (except  for 
radiobioassay  program  accreditation) 
within  180  days  of  RPP  approval. 
Because  of  the  breadth  of  the  joint  DOE/ 
DOE  contractor  effort  needed  to 
accompli^  the  proposed  accreditation 
of  radiobioassay  programs,  DOE 
proposes  an  implementation  schedule  of 
approximately  three  years  for 
compliance  with  radiobioassay  program 
accreditation  requirements.  Based  on 
the  expected  duration  of  the  public 
comment  and  comment  resolution 
periods,  in  the  proposed  rule.  DOE  has 
proposed  January  1,  2000  as  die 
compliance  date  for  the  radiobioassay 
program  accreditation  requirements. 
DOE  may  change  this  compliance  date 
in  the  final  rule  to  reflect  unforeseen 
changes  in  the  rulemaking  schedule  or 
public  comments  addressing  this 
proposal. 

n.  Pn^toeed  Actfons  and  Anafyab 

A.  Exclusions  from  10  CFR  Part  835 
Radioactive  Material  Transportation 

To  avoid  dual  regulation  of  certain 
activities,  DOE  has  excluded  in 
§  835.1(b)(1)  those  activities  that  are 
regulated  through  a  license  by  the  U.S. 
Nuclear  Regulatory  Commiission  (NRC) 
or  a  State  imder  an  Agreement  with  the 
NRC,  and  activities  certified  by  the  NRC 
imder  section  1701  of  the  Atomic 
Energy  Act  Although  addressed  in  the 
preamble  to  the  final  rule  (see  58  FR 
65465).  transportation  of  radioactive 
material  conducted  in  compliance  with 
applicable  DOE  requirements  was  not 
excluded  from  the  scope  of  part  835,  as 
ongnally  adopted. 

DOE  standards  for  packaging  and 
transporting  radioactive  material  are 
addressed  in  various  DOE  Orders  and 
were  never  intended  to  be  covered  by  10 
CFR  part  835.  DOE  Oders  460.1, 
"Packaging  and  Transportation  Safisty." 
and  460.2.  "Departmental  Materials 
Transportation  and  Packaging 
Management,"  provide  DOE  standards 


related  to  packaging  and  transportation 
of  radioactive  material.  Requirements 
for  radioactive  material  transported 
under  DOE's  national  security  mission 
are  provided  in  DOE  Ordm  5610.12, 
"Packaging  and  Offnte  Ttansportatitm 
of  Nuclear  Components  and  Special 
Assemblies  Associated  with  the  Nuclear 
Explosive  and  Weapon  Safety  Program." 
and  DOE  Order  5610.14. 
"Transportation  Safeguards  System 
Program  Operations."  The  requirements 
of  these  Oiders  are  consiictent  with 
Department  of  Transportation  (DOT) 
regulatory  requirements  and  provide  a 
more  appropriate  frameworif:  for 
ensuring  transportation  safety  than  10 
CFR  part  835.  Certain  provisions  of  10 
CFR  part  835  complement  these 
transportation  safety  directives  by 
ensuring  that  individuals  are  afforded 
an  adequate  level  of  radiation  protecticm 
while  preparing  radioactive  materials 
for.  and  receiving  radioactive  matoials 
from,  transportation.  Consistent  with  its 
original  intent,  as  expressed  in  the 
preamble  to  the  final  rule,  DOE 
proposes  to  add  an  exclusion  to 
§  835.1(b)  for  radioactive  material 
transportation  conducted  in  compliance 
with  applicable  DOE  Orders. 

DOE  proposes  to  add  a  definition  of 
"radioactive  material  transportation"  in 
§  835.2(a)  to  clarify  the  distinction 
between  the  process  of  transporting 
radioactive  materials,  which  would  be 
excluded  from  10  CFR  part  835,  and 
those  activities  leading  to  or  resulting 
from  radioactive  material  transportation, 
which  are  subject  to  10  CFR  part  835. 

DOE  recognizes  that  questions  may 
arise  with  regard  to  when  a  package  of 
radioactive  material  may  be  considered 
to  be  in  transportation  and  subject  to 
transportatirai  safety  requirements.  Due 
to  the  wide  range  of  affected  activities 
and  faciUties,  DOE  does  not  believe  that 
it  can  foresee  and  prescribe  detailed 
reqtiiremaits  for  all  possible  scenarios 
imder  whidi  radioactive  materials  may 
be  shipped  fiom  and  received  at  its 
facilities.  The  initiation  and  termination 
of  transportation  activities  are 
commonly  documented  by  signature  of 
the  transftort  worker  and  shipping/ 
receiving  facility  representative  On  a 
shipping  manifest  or  other 
transportation  document  DOE  beUeves 
that  these  formal  changes  of  custody 
ordinarily  should  be  used  to  determine 
when  material  is  in  transport  DC^  has 
published  suitable  guidance  in  the 
Manual  and  expects  that  conesponding 
facility-specific  requirements  will  be . 
included  in  the  RPPs  developed  to 
ensure  compUanoe  with  the  finul  rule. 
Many  documented  KPP»  already  reflect 
such  fodHty-spedfic  requirements. 
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DOE  Activities  Conducted  on  Foreign 
SoU 

Questions  have  arisen  regarding  the 
applicability  of  10  CFR  part  835  to  the 
conduct  of  certain  DOE  activities  on 
foreign  soil  outside  the  jurisdiction  of 
the  United  States  government.  DOE 
proposes  to  add  an  exclusion  to 
§  835.1(b)  to  recognize  the  primacy  of 
foreign  governments'  occupational 
radiation  protection  requirements  when 
such  requirements  have  been  agreed  to 
by  the  United  States. 

Nuclear  Explosives  and  Weapons  Safety 
Program 

YXSE  proposes  to  clarify  the  nuclear 
weapons  program  exclusion  in 
§  835.1(b)(3)  so  that  it  clearly  applies 
only  to  the  extent  that  compliance  with 
10  CFR  part  835  wovdd  compromise  the 
effectiveness  of  activities  essential  to 
prevention  of  an  accidental  or 
unauthorized  detonation.  This  provides 
the  necessary  flexibility  to  ensure 
implementation  of  programs  that  realize 
the  overriding  goal  of  preventing  such 
incidents.  The  appropriate  apphcation 
of  this  exclusion  is  highly  dependent 
upon  activity-specific  conditions  which 
turn  on  issues  of  professional  judgment 
DOE  expects  that  appropriate  measures 
to  implement  this  exclusion  would  be 
included  in  the  RPPs  developed  to 
ensure  compliance  with  the  rule. 

Applicability  of  Occupational  Dose 
Reoaived  from  Excluded  Activities 

DOE  proposes  to  add  §  835.1(c)  to 
clearly  provide  that,  even  though  certain 
activities  are  excluded  from  the  scope  of 
the  rule,  occupational  doses  received  as 
a  result  of  excluded  activities  apply 
toward  determination  of  compliance 
with  the  yearly  occupational  dose  limits 
established  in  subpart  C.  However, 
radiation  doses  excluded  by  proposed 
§  835.1(b)(6)  (i.e.,  radiation  doses  from 
background  radiation,  as  a  patient  for 
the  plirposes  of  medical  diagnosis  or 
therapy,  and  from  participation  as  a 
subject  in  medical  research  programs) 
are  not  considered  occupational  doses 
and  would  not  be  considered  in 
determining  compliance  with  the 
occupational  dose  limits.  Radiation 
doses  resulting  from  planned  special 
exposures  and  authorized  emergency 
actions,  whether  within  DOE  f^hties 
or  facilities  operated  under  the  auspices 
of  other  regulatory  agencies,  also  would 
not  be  considered  in  determining 
compliance  with  the  occupational  dose 
limits.  See  Section  II.E.  of  this  notice, 
"Limitation  of  Occupational  Doses,"  for 
further  discussion  of  this  issue. 


B.  Radiological  Hazard  Warning  and 
Area  Entry  Contnd 

Area  Posting  Requirements 

DOE  proposes  several  changes  to  -- 
simpUfy  requirements  for  area  posting 
and  provide  additional  flexibility  in 
implementing  these  requirements. 
Section  835.601(a)  woidd  be  revised  to 
clearly  indicate  that  posting  of 
radiological  areas  is  required,  regardless 
of  the  activities  taking  place  in  the  area. 
The  existing  requirement  refers  to 
"working  areas,"  which  does  not  clearly 
establish  the  need  for  posting  all 
accessible  areas  meeting  the  radiological 
area  and  controlled  area  definitions  of 
§  835.2(a).  The  requirement  in 
§  835.601(b)  for  DOE  approval  of 
radiological  warning  signs  and  labels 
would  be  deleted  because  the  nature 
and  content  of  the  prescribed 
radiological  warning  signs  and  labels 
are  adequately  described  in  §§  835.601, 
835.603,  and  835.605.  DOE  proposes  to 
revise  §  835.601(b)  to  include  the 
requirement  for  the  standard  radiation 
warning  trefoil  (previously  referred  to 
less  precisely  as  the  "radiation  symbol") 
to  be  included  on  the  required  postings 
and  labels.  Formats  for  warning  signs 
and  labels  that  meet  the  requirements  of 
§  835.601  are  described  in 
Implementation  Guide  C-10  CFR  835/ 
Gl,  "Posting  and  Labeling'for 
Radiological  Control."   "         '-..,, 

DOE  aiso  proposes  to  revise  '      '' . 
§  835.601(e)  (redesignated  as  ,, 

§  835.601(d))  to  address  both  posting 
and  labeling  in  privately-owned  homes 
and  businesses  and  to  make  the 
provision  applicable  to  all  of  subpart  G, 
not  only  §  835.601.  DOE  proposes  to 
simplify  the  language  in  §  835.602(a)  for 
clarity  and  to  avoid  conflict  with  the 
flexibility  provided  in  §  835.602(b).  In 
§  835.603,  revisions  to  paragraphs  (a) 
through  (f)  are  proposed  to  eliminate 
redundancy  with  the  definitions  in 
§  835.2(a).  Consistent  with  NRC 
requirements  pubUshed  in  §  20.1902  of 
10  CFR  part  20.  "Standards  for 
Protecticm  Against  Radiation,"  DC^ 
proposes  to  allow  use  of  the  words 
"Caution"  or  "Danger"  on  postings  for 
high  radiation,  high  contamination, 
radioactive  matwial,  and  airborne  ^ 
radioactivity  areas. 

For  consistency  with  the  preceding 
proposed  changes,  DOE  proposes  to 
revise  the  §  835.2(a)  definitions  of 
"airborne  radioactivity  area," 
"contamination  area,"  and  "high 
contamination  area"  to  include  -  - 

accessibility  provisions,  consistent  wiUi 
the  existing  definitions  of  "radiation 
area,"  "hi^  radiation  area."  and  "very 
high  radiation  area." 


DOE  also  proposes  to  add  §  835.604 
delineating  specific  exceptions  to  all  of 
the  radiological  area  posting 
requirements  of  §  835.603.  These 
exceptions  are  proposed  because  DOE 
recognizes  that  compensatory  measures 
may  be  implemented  that  would  obviate 
the  need  for  area  posting.  The 
radiological  area  posting  exceptions 
would  not  apply  to  the  radiological  area 
entry  controls  established  in  §§835.501 
and  835.502  or  to  the  training 
requirements  of  §  835.901.  The 
exceptions  proposed  in  §  835.604  are 
similar  to  those  established  by  the  NRC 
in  10  CFR  20.1903. 

Radioactive  Material  Area  Posting 

DOE  Notice  441.1  (extended  by  DOE 
Notice  441 .2)  requires  posting  of  areas 
where  quantities  of  radioactive 
materials  exceed  specked  threshold 
values.  DOE  considera  this  posting 
important,  particularly  to  provide 
adequate  warning  to  general  employees 
who  do  not  have  the  reqmsite  training 
to  enter  these  areas.  DOE  also  notes  that 
the  NRC  imposes  similar  requirements 
on  its  licensees  in  10  CFR  20.1902.  To 
codify  these  requirements.  DOE 
proposes  to  define  "radioactive  material 
area"  and  include  this  term  in  the 
definition  of  "radiological  area"  in 
§  835.2(a),  and  to  estabUsh  requirements 
for  posting  radioactive  material  areas  in 
§  835.603^).  Posting  would  be  required 
at  each  access  point  to  any  area 
accessible  to  individuals  where 
containere  or  items  of  radioactive 
materials  are  present  in  quantities 
exceeding  10  times  the  values 
established  in  the  proposed  appendix  E. 
Consistent  with  the  requirements  for 
other  radiological  areas,  entry  into 
radioactive  material  areas  would  also  be 
subject  to  the  entry  control  measures 
established  in  §  835.501  and  the 
radiation  safety  training  requirements  of 
§  835.901.  DOE  proposes  to  add,  in 
§  835.604(b),  certain  exceptions  to  the 
radioactive  material  area  posting 
requirement. 

Contamination  Area  Postings 

Experience  in  implementing  the 
provisions  of  the  Manual  has  revealed 
an  opportimity  to  simpUfy  DOE 
requirements  for  posting  and  control  of 
areas  with  surface  contamination  that    % 
exceeds  the  values  listed  in  appendix  D 
to  10  CFR  part  835.  DOE's  primary 
purpose  in  establishing  requirements  for 
radiological  area  postings  is  to  provide 
information  sufficient  to  eUdt  an 
'  appropriate  protective  response  from 
affected  individuals.  Under  the  current 
provisions  of  §  835.603,  no  distinction  is 
made  between  the  required  postings  for 
areas  having  only  fixed  sur&ce 
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contamination  and  those  having 
removable  sur&ce  contamination,  even 
though  the  hazards  and  desired 
protective  responses  are  quite  different. 
DOE  proposes  to  revise  the  §  835.2(a) 
definitions  of  "contamination  area"  and 
"high  contamination  area"  to  be  based 
upon  removable  surface  contamination 
levels  only. 

Under  §  835.404(d),  surfaces  located 
outside  of  radiological  areas  bearing 
total  (fixed  plus  removable)  surface 
contamination  in  excess  of  appendix  D 
values,  but  removable  surface 
contamination  less  than  appendix  D 
values,  would  continue  to  be  subject  to 
distinct  marking  and  routine  survey 
requirements  to  minimize  the  chance  of 
inadvertent  removal  or  distiubance  of 
the  radioactive  material.  However, 
imless  the  fixed  contamination  creates 
radiation  levels  sufficient  to  warrant 
posting  for  external  radiation  hazards, 
these  areas  would  not  be  considered 
radiological  areas  and  would  be 
excepted  from  the  radiological  area 
posting  and  entry  control  requirements. 

Radioactive  Material  Labeling 

General  requirements  for  radioactive 
material  labeling  are  currently  provided 
in  §  835.601(a).  These  requirements 
were  supplemented  by  detailed 
provisions  in  the  Manual.  To  ensure 
that  appropriate  requirements  for 
radioactive  material  labeling  remain  in 
effect,  DOE  proposes  to  add  §  835.605 
which  would  impose  requirements  for 
labeling  items  and  containers  of 
radioactive  materials,  with  appropriate 
exceptions  being  proposed  in  §  835.606. 
These  provisions  are  similar  to  the 
provisions  in  the  Manual  and 
requirements  imposed  by  the  NRC  in  10 
CFR  20.1904  and  20.1905.  Related  to 
this  change,  EXDE  proposes  to  add 
§  835.1101(d)  requiring  the  removal  of 
labels  prior  to  releasing  materials  and 
equipment  fiom  radiological  areas  in 
accordance  with  §  835.1101(a).  To 
consoUdate  recordkeeping 
requirements,  DOE  proposes  to  move 
the  existing  requirements  of , 
§  835.1101(d)  to  §  835.703(c).  DOE  also 
proposes  minor  format  and  language 
revisions  to  §  835.1101  to  clarify  its 
intent. 

Surface  Radioactivity  Value  for  Tritium 

When  10  CFR  part  835  was  pubhshed 
for  public  comment  on  December  9, 
1991,  the  surface  radioactivity  values  for 
tritium  were  not  included  in  appendix 
D  because  DOE  was  in  the  process  of 
determining  appropriate  values.  An  . 
appropriate  value  for  removable  tritium 
surface  radioactivity,  consistent  with 
the  value  published  in  the  Manual,  was 
identified  during  the  pubhc  comment 


period  of  the  original  proposed  nile. 
Public  comments  suggested  a  value 
consistffiit  with  the  value  now  being 
proposed,  but  DOE  determined  that  this 
value  should  not  be  included  in  the 
final  rule  because  public  comments  had 
not  been  invited  on  this  issue. 
Reopening  the  public  comment  pmod 
on  this  issue  would  have  delayed 
publication  of  the  final  rule. 

DOE  has  determined  that  a  value  for 
total  (fixed  plus  removable)  tritium 
surface  contamination  is  inappropriate. 
Fixed  tritium  surface  contamination 
presents  no  likely  occupational 
exposure  hazard  and  few  practical 
technologies  are  available  to  facilitate 
field  measurements.  Therefore,  EKDE  is 
not  proposing  a  total  siirface 
radioactivity  value  for  tritium.  The  basis 
for  this  decision  is  explained  in  more 
detail  in  the  Environmental  Assessment 
published  concurrent  with  this 
proposed  rule.  To  address  these  issues, 
DOE  proposes  to  amend  appendix  D  to 
10  CFR  part  835  by  adding  a  removable 
surface  radioactivity  value  of  10.000 
disintegrations  per  minute  per  100 
square  centimeters  and  adding  footnote 
6  to  discuss  tritium  that  has  migrated 
into  the  surface  in  question.  The  tritiiun 
surface  radioactivity  value  is  used  to 
determine  the  applicability  of  the  area 
posting  requirements  of  §  835.603  and 
the  radioactive  material  control 
requirements  of  §  835.1101. 

Radiological  Area  Entry  Control 

Section  835.501  currently  establishes 
only  general  requirements  for 
administrative  control  of  radiological 
work.  As  documented  in  the  regulatory 
development  document,  analysis  of 
operational  occxirrences  throughout  the 
DOE  complex  indicates  that  a 
significant  portion  of  radiation 
protection-related  occurrences  result 
from  inadequate  work  control. 
Therefore,  DOE  proposes  more  detailed 
provisions  for  written  work 
authorizations  in  §  835.501(e).  DOE 
expects  that  these  provisions  would  be 
implemented  through  a  system  that 
imposes  progressively  more  specific  and 
limiting  written  control  mechanisms  as 
the  potential  radiological  hazards  and 
complexity  of  requisite  controls 
increase.  For  instance,  requirements  for 
tours  or  limited  work  in  low  hazard 
areas  may  be  specified  in  generally 
applicable  procedures,  while 
requirements  for  higher  hazard  work 
may  be  specified  in  short-term  technical 
documents  requiring  pre-job  briefings 
and  worker  acknowledgment  of  specific 
work  controls.  This  approach  is 
consistent  with  that  previously 
specified  in  the  Manual.  The  proposed 
amendmmt  provides  substantial 


flexibility  for  implementaticm  on  a 
facility-  and  hazard-specific  basis. 
-  E)bE  proposes  to  revise  §  835.502  to 
add  measures  for  control  of  access  to 
high  radiation  areas  where  an 
individual  may  receive  a  deep  dose 
equivalent  exceeding  0.1  rem  (0.001 
sievert)  in  one  hour.  These  requirements 
supplement  the  existing  requirements 
(proposed  for  redesignation  as 
§  835.502(b))  for  areas  where  an 
individual  might  receive  a  deep  dose 
equivalent  exceeding  1  rem  in  one  hour. 
The  proposed  control  measiu'es  include 
requirements  for  use  of  a  supplemental 
dosimetry  device  and  appropriate  area 
siuveys.  These  requirements  are  similar 
to  those  implemented  by  DOE  faciUties 
in  accordance  with  the  Manual  and  are 
consistent  with  the  DOE  ALARA 
process.  The  NRC  has  imposed  similar 
requirements  on  its  commercial  reactor 
facility  licensees.  EXDE  proposes  to 
revise  the  heading  of  §  835.502(b)  to 
reflect  its  content.  DOE  also  proposes  to 
revise  the  text  of  proposed  §  835.502(b) 
to  replace  the  undefined  term 
"personnel"  with  the  defined  term 
"individual,"  and  to  delete  the  reference 
to  the  posting  requirements  for  very 
high  radiation  areas  from  proposed 
§  835.502(c).  These  conditions  are 
adequately  described  in  the  definition  of 
"very  high  radiation  area"  in  §  835.2(a). 

C.  Control  of  Sealed  Radioactive 
Sources 

In  promulgating  10  CFR  part  835. 
EXDE  stated  that  it  would  codify  sealed 
radioactive  source  control  requirements 
in  subsequent  rulemakings.  EXDE  Notice 
5400.9,  "Sealed  Radioactive  Source 
Accountability"  (extended  through  EXDE 
Notice  5400.13),  estabhshed 
requirements  for  control  of  sealed 
radioactive  sources.  The  requirements 
in  EXDE  Notice  5400.9  were  eventually 
superseded  by  those  in  DOE  Notice 
441.1.  IXDE  now  proposes  to  include 
certain  of  the  requirements  from  EXDE 
Notices  5400.9  and  441.1  in  10  CFR  part 
835. 

DOE  proposes  to  add  requirements  for 
sealed  radioactive  source  control  in 
§§  835.1201  and  835.1202.  For  sealed 
radioactive  sources  meting  the 
definition  of  "accoimtable  sealed 
radioactive  source"  proposed  in 
§  835.2(a)  and  the  accountabihty  criteria 
proposed  in  appendix  E,  the  proposed 
amendment  would  require  written 
procedures  for  source  control,  including 
labeling,  inventory,  leak  testing,  and 
recordkeeping.  Accountable  seaied 
radioactive  source  inventory  and  leak 
testing  would  be  required  at  least  every 
six  months,  with  exceptions  from  the 
source  leak  testing  requirements 


♦  . 
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established  for  sources  that  are  either 
inaccessible  or  out  of  service. 

DOE  determined  the  proposed 
accountability  values  as  follows.  For 
each  radionuclide.  EKDE  calcvdated  two 
values:  (1)  the  activity  that  would  resiUt 
in  a  deep  dose  equivalent  from  external 
radiation  of  0.01  rem  (0.0001  sievert)  in 
a  year  assuming  an  individual  Mras 
irradiated  continuously  at  a  distance  of 
1  meter  from  the  source;  and  (2)  the 
activity  that  would  result  in  a 
committed  effective  dose  equivalent  of 
0.01  rem  (0.0001  sievert)  assuming  that 
an  intake  of  1%  of  the  material  by  an 
individual  occurred  during  the  incident. 
DOE  compared  the  external  and  internal 
dose  values  and  selected  the  more 
conservative  value  as  the  basis  for  the 
accountability  value.  The  selected 
values  were  subsequently  rounded  to 
facilitate  grouping  in  appendix  E.  The 
0.01  rem  value  supports  DOE 
requirements  found  in  DOE  Order 
5400.5,  "Radiation  Protection  of  the 
Public  and  the  Environment,"  for 
reporting  doses  to  members  of  the 
public  in  excess  of  that  value. 

DOE  proposes  related  changes  to 
definitions  and  recordkeeping 
requirements  in  §§  835.2(a)  and 
835.704(f),  respectively.  The  terms  that 
would  be  added  to  $  835.2(a)  are 
"accoxmtable  sealed  radioactive 
source,"  "sealed  radioactive  source," 
and  "source  leak  test." . 

D.  Workplace  Monitoring  and 
Determination  of  Individual  Doses 

Use  of  the  Terms  "Mcmitor"  and 
"Survey" 

In  reviewing  the  requirements  of  10 
CFR  part  835,  DOE  noted  that  the  terms 
"monitor"  and  "siirvey"  are  not 
consistently  used.  DOE  is  proposing 
changes  to  the  definition  of  the  term 
"monitoring"  in  §  835.2(a)  that  more 
clearly  establish  that  "monitoring" 
involves  measurement  of  radiological 
conditions  and  the  subsequent  use  of 
the  results  of  these  measurements  for 
evaluation  of  potential  and  actual  doses. 
"Survey,"  on  the  other  hand,  is  more 
directly  related  to  assessment  of 
workplace  or  material  radiological 
conditions  through  direct  measurement, 
assessment,  or  calculation  for  the 
purposes  of  hazards  assessment.  DOE 
proposes  changes  throughout  the  rule  to 
ensive  consistent  application  of  these 
terms. 

DOE  also  noted  that  the  requirements 
of  §  835.403(b)  are  redundant  with  those 
established  in  §  835.401.  Therefore,  DOE 
proposes  to  delete  §  835.403(b)  and, 
consistent  with  this  change,  to  change 
the  heading  of  §  835.403  to  reflect  the 
content  of  that  section.  DOE  also 


proposes  to  clarify  the  requirements  of 
§§  835.401(c)  and  B35.703(d)  by  making 
the  calibration  requirements  apply  to 
both  "instnmients"  and  "eqxiipmait," 
DOE  believes  that  this  clarification  is 
consistent  with  current  field  practice 
with  regard  to  equipment,  such  as  an  air 
sampler,  that,  alUiough  incorporated 
into  or  associated  with  instrumentation 
systems,  does  not  include  any 
instrumentation. 

Individual  Monitoring  and  Dose     ■  ' . 
Determination 

In  §  835.402  (b)  and  (d),  DOE  proposes 
to  clarify  the  requirements  for  external 
and  internal  dose  monitoring  programs 
by  providing  that  such  programs  must 
be  capable  of  demonstrating  compliance 
with  all  of  the  individual  dose  limits  in 
subpart  C.  This  revision  is  consistent 
with  DOE'S  previously  established 
requirements  for  records  required  imder 
§  835.701(a).  DOE  recognizes  that,  in 
some  cases,  individual  monitoring 
programs  (i.e.,  external  dosi^ietry  and 
radiobioassay)  may  not  be  capable  of 
quantifying  doses  at  levels  near  the 
monitoring  thresholds  established  in 
§  835.402.  In  these  instances,  DOE 
expects  that  a  combination  of  individual 
and  workplace  monitoring  would  be 
used  to  assiue  compliance  with  these 
monitoring  thresholds.  This  monitoring 
may  include  calculational  or  statistical 
methods  (such  as  the  conversion  of 
derived  air  concentration  (DAC)-houra 
to  calculated  doses). 

Recent  occurrences  have  revealed 
weaknesses  in  certain  radiobioassay 
programs  implemented  at  DOE  facilities. 
To  enhance  the  integrity  of 
radiobioassay  programs  and  prevent 
recurrence  of  Uiese  adverse  events,  IXDE 
proposes  to  amend  §  835.402(d)  to 
require  program  accreditation  through 
the  recently  developed  DOE  Laboratory 
Accreditation  Program  (DOELAP)  for 
Radiobioassay  or  demonstration  of 
equivalent  performance.  These 
proposed  requirements  are  analogous  to 
existing  DOE  requiremeilts  for 
accreditation  of  external  dosimetry 
programs.  Proposed  §  835.402(e) 
provides  that  the  Secretarial  Officer 
responsible  for  environment,  safety  and 
health  matters  (ciurently  the  Assistant 
Secretary  for  Environment,  Safety  and 
Health)  may  authorize  alternatives  to 
the  DOELAP  accreditation  process  for 
programs  whose  performance  is 
demonstrated  to  be  equivalent  to  that  of 
accredited  programs. 

DOE  also  proposes  in  §  835.402(e)  to 
require  programs  to  conform  to  the  most 
recent  revisions  of  the  DOELAP 
technical  standards  or  be  subject  to 
review  and  approval  of  the  Secretarial 
Officer  respcmsible  for  environment. 


safety  and  health  mattere.  These 
provisions  will  ensure  that,  to  the  extent 
practicable,  DOE  radiation  protection 
programs  continue  to  reflect  the  latest 
advances  in  the  sciences  of  external  and 
internal  dosimetry.  Language  will  be 
included  in  the  DOELAP  technical 
standards  to  indicate  that  changes  in  the 
standards  become  effective  only  during 
the  next  scheduled  accreditation  cycle. 
This  will  prevent  the  automatic  loss  of 
accreditation  status  as  a  result  of 
changes  to  the  DOELAP  technical 
standards. 

DOE  has  also  proposed  to  update  the 
external  dosimetry  program 
accreditation  requirements,  provided  in 
§  835.402(b),  to  reflect  the  program 
featvues  for  radiobioassay  program 
accreditation  discussed  above.  These 
proposed  changes  would  not  affect- the 
compliance  status  of  dosimetry 
programs  currently  accredited,  or 
excepted  from  accreditation,  under  the 
existing  DOELAP  standards. 

Implementing  standards  for  DOELAP 
are  pi^lished  in  a  DOE  Technical 
Standard,  "Department  of  Energy 
Laboratory  Accreditation  Program 
Administration"  (a  standard  number 
will  be  assigned  when  the  standard  is 
completed).  This  standard  provides 
requirements  for  administration  of 
DOE's  accreditation  programs  and  cites 
the  technical  requirements  provided  in 
DOE-STD-1095-95  (for  accreditation  of 
personnel  dosimetry  programs)  and  a 
separate  standard  (a  standard  niunber 
will  be  assigned  when  the  standard  is 
completed)  for  accreditation  of 
radiobioassay  programs.  The  DOELAP 
technical  standards  may  be  reviewed  at 
the  DOE  Freedom  of  Information 
Reading  Room  at  the  address  provided 
above. 

DOE  also  proposes  to  revise  §  835.402 
(b)  and  (d)  to  clearly  indicate  that 
program  accreditation  requirements 
apply  only  to  personnel  dosimetry  and 
radiobioassay  programs  implemented  to 
demonstrate  compliance  with  §  835.402 
(i.e.,  monitoring  when  doses  are  likely 
to  exceed  the  stated  thresholds).  DOE 
recognizes  that  many  DOE  activities 
conduct  stringent  monitoring  programs 
for  individuals  even  when  those 
individuals  are  not  expected  to  receive 
doses  exceeding  the  applicable 
monitoring  thi^holds  in  §§  835.402. 
However,  DOE  believes  that  it  is 
inappropriate  to  impose,  through 
regulation,  accreditation  requirements 
upon  monitoring  programs  that  are  not 
required  by  regulation.  Existing 
regulatory  provisions  in  §  835.402  (a) 
and  (c)  would  continue  to  require 
individual  monitoring  for  all 
individuals  likely  to  receive  a  dose 
equivalent  exceeding  the  applicable 
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thresholds.  Measures  used  to  identify 
individuals  likely  to  receive  doses 
exceeding  the  thresholds  shoidd  include 
comprehensive,  documented  workplace 
surveys  and  could  include,  if 
management  so  chooses,  individual 
monitoring.  As  required  by  §  835. 701(a), 
the  monitoring  and  survey  results  must 
be  documented. 

In  a  related  change,  because  DOELAP 
for  Personnel  Dosimetry  provides 
appropriate  dosimetry  system 
performance  criteria.  DOE  proposes  to 
delete  the  dosimeter  calibration 
requirement  from  §  835.402(b). 

DOE  proposes  to  revise  the 
§  835.402(a)(3)  and  (c)(3)  monitoring 
requirements  ba  minors  by  expxeasly 
stating  that  these  requirements  apply  to 
occupationally  exposed  minors  only. 
Minors  who  are  not  occupationally 
exposed  are  subject  to  the  member  of 
the  public  monitoring  requirements 
found  in  §  835.402(a)(4)  and  (c)(4). 
Doses  received  by  a  minor  as  a  member 
of  the  pubhc  entering  the  controllec^ 
area  would  not  be  included  in  any 
occupational  dose  received.  EOE  also 
proposes  to  revise  the  member  of  the 
public  monitoring  requirements  by 
clarifying  that  these  requirements  apply 
only  to  members  of  the  public  while 
inside  the  controlled  area  of  a  DOE  site 
or  facility.  Individiials  who  enter  a 
controlled  area  without  entering 
radiological  areas  are  not  expected  to 
receive  a  total  efEsctive  dose  equivalent 
exceeding  0.1  rem  in  a  year. 

DOE  proposes  to  delete  firom 
§  835.402(c)(1)  the  individual 
monitoring  threshold  for  organs  and 
tissues  based  upon  committed  dose 
equivalent.  E)OE  has  determined  that  the 
threshold  based  upon  committed 
e£Fective  dose  equivalent,  also  provided 
in  §  835.402(c)(1).  provides  an 
equivalent  or  more  restrictive  basis  for 
monitoring.  A  technical  correction  is 
proposed  to  §  835.402(a)(l)(i)  to  require 
individual  monitoring  on  the  basis  of 
deep  dose  equivalent  rather  than 
effective  dose  equivalent  because  deep 
dose  equivalent  is  the  parameter 
actually  monitored  by  existing 
dosimetry  programs.  EXDE  also  proposes 
to  delete  §  835.402(a)(l)(iv)  because  any 
doses  meeting  this  condition  are 
adequately  addressed  by 
§835.402(a)(l)(i). 

Use  of  Appendices 

To  clarify  application  of  the  data 
presented  in  the  appendices  to  10  CFR 
part  835,  DOE  proposes  to  add 
introductory  text  to  each  appendix 
providing  references  to  those  sections  of 
the  rule  requiring  use  of  the  appendix. 

DOE  has  determined  that  10  GFR  part 
835  establishes  no  substantive 


requirements  for  use  of  the  data 
presented  in  appendix  B,  and  therefore 
proposes  to  delete  appendix  B.  The 
correlation  of  chemical  form  to  lung 
retention  class  is  available  directly  from 
Table  3  of  Federal  Guidance  Report 
Number  11,  "Limiting  Values  of 
Radionuclide  Intake  and  Air 
Concentration  and  Dose  Conversion 
Factors  for  Inhalation.  Submersion,  and 
Ingestion."  DOE  also  proposes  to  delete 
the  absorption  factor  (fi)  values  and  the 
related  footnote  (Footnote  5)  from 
appendix  A  to  part  835.  The  absorption 
factors  and  alternative  absorption 
factors  are  neither  used  nor  referenced 
in  the  rule. 

DOE's  review  of  exemption  requests 
concerning  occupational  exposure  to 
radon  and  thoron  and  their  daughter 
products  revealed  that  air  immersion 
DAC  values  for  Rn-220  and  Rn-222  are 
not  appropriate.  Therefore,  DOE 
proposes  to  delete  the  air  immersion 
DAC  values  for  Rn-220  and  Rn-222  from 
appendix  C.  Experience  in 
implementing  10  CFR  part  835  has 
proven  that  the  exposure  conditions 
used  to  determine  the  appendix  C  DAC 
values  (immersion  in  a  semi-infinite 
cloud)  often  differ  from  those  at  DOE 
fecilities  (i.e.,  exposure  in  relatively 
small  enclosures).  Use  of  the  appendix 
C  DAC  values  under  these  conditions 
can  result  in  a  gross  over-estimation  of 
individual  doses.  In  appendix  C,  IX)E 
proposes  to  allow  modifications  to  the 
DAC  values  to  compensate  for 
inmiersion  in  a  cloud  of  finite 
dimensions  and  to  provide  instructions 
for  determining  the  DAC  of  a  mixture  of 
radionuclides. 

Workplace  Air  Monitoring 

Section  835.403  establishes 
reqiiirements  for  monitoring  the 
concentrations  of  radioactive  material  in 
the  ambient  air  of  the  workplace, 
emphasizing  use  of  real-time  air 
monitors.  These  requirements  are 
augmented  by  §§835.209  and  835.402 
which  establish  requirements  for 
determining  internal  doses  through 
radiobioassay  except  imder  specific 
conditions.  Despite  these  codified 
requirements,  IXDE  has  noted  a  number 
of  recent  occiurences  indicating 
significant  problems  in  air  monitoring 
and  internal  dose  evaluation  programs. 
To  address  these  problems,  DOE 
proposes  to  amend  §  835.403  to 
estabUsh  more  practical  and  technically 
correct  criteria  for  the  use  of  real-time 
air  monitors,  based  upon  potential 
releases  that  would  exceed  defined 
threshold  exposure  leveb.  DOE  would 
also  require  air  sampling  when 
respiratory  protective  devices  are 
prescribed  to  protect  individuals  from 


exposure  to  airbcvne  radionucUdes.  This 
latter  provision  addresses  recent 
occurrences  at  DOE  facilities  reflecting 
a  need  for  more  stringent  controls  and 
is  consistent  with  requirements  imposed 
by  both  the  NRC  and  the  Occupational 
Safety  and  Health  Administration 
(OSHA)  (see  10  CFR  20.1703(a)(3)  and 
29  CFR  part  1910,  "Occupational  Safety 
and  Health  Standards,"  §  1910.134(a)(8). 
respectively). 

DOE  proposes  to  base  air  sampling 
criteria  upon  likely  exposure  to  a 
threshold  value  of  DAC-hoius  in  a  year, 
rather  than  the  existing  criterion  based 
upon  a  percentage  of  the  aimual  limit  of 
intake.  The  established  values  are 
equivalent;  this  change  woiild  simply 
reflect  the  provision  of  data  in  the 
referenced  appendices  (A  and  C)  in 
units  of  DAC  values  and  will  eliminate 
the  need  for  field  calciilations  and 
inherent  mathematical  rounding  errors. 
DOE  proposes  to  add  to  §  835.2(a) 
definitions  for  the  terms  "derived  air 
concentration-hour  (DAC-hour),"  "real- 
time air  monitoring,"  "respiratory 
protective  device."  and  "week,"  whidi 
are  used  in  §  835.403.  In  addition,  DOE 
proposes  to  delete  the  definitions  of 
"ambient  air"  and  "continuous  air 
monitor"  because  these  terms  would  no 
longer  be  used  in  part  835. 

DOE  has  also  determined  that  the 
requirements  for  use  of  DAC  values  in 
§  835.209(b)  are  redundant  and  therefore 
proposes  to  delete  this  provision. 

Receipt  of  Radioactive  Material 
Packages 

DOE  currently  estabUshes  no 
substantive  reqiiirements  for  receipt  of 
packages  containing  radioactive 
material  and  is  concerned  with  the 
frequency  of  occurrences  involving 
packages  that  were  not  shipped  in 
accordance  with  DOT  requirements  and 
corresponding  DOE  Orders.  DOE 
proposes  to  add  §  835.405  to  ensure 
adequate  protection  of  individuals,  such 
as  warehouse  and  office  workers,  who 
may  be  exposed  to  such  materials  after 
transport.  The  proposed  provisions 
include  requirements  for  receiving 
radioactive  material  packages  from 
transport  and  performing  radiological 
siuveys  of  these  packages.  The  proposed 
requirements  are  similar  to  NRC 
requirements  in  10  CFR  20.1908. 

E.  Limitation  of  Occupational  Doses 

Occupational  Dose  Limits 

Section  835.202(b)  requires  that  all 
occupational  doses  received  diuing  the 
current  year  be  included  when 
demonstrating  compUance  with  the 
occupational  dose  limits  in  §  835.202(a). 
This  requirement  is  consistent  with  the 
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recommendation  made  in  the  Guidance 
to  Federal  Agencies.  However,  the 
Guidance  to  Federal  Agencies  also 
indicates  that  the  numerical  values 
(dose  limits)  do  not  apply  to  workers 
responsible  for  emergency  management 
and  response  situations  and  that  the 
cognizant  agency  may  make  provisions 
for  exceeding  the  numerical  values 
during  emergencies  and  other  unusual 
situations.  IX)E  has  made  such 
provisions  in  §§  835.1301  and  835.1302 
for  emergency  situations  and  in 
§  835.204  for  planned  special  exposures. 
Therefore.  DOE  proposes  to  add  the 
phrase  "firom  all  occupational  doses"  in 
§  835.202(a),  delete  the  phrase 
"resulting  from  DOE  activities"  in  the 
heading  of  §  835.203  and  clearly  state 
these  exceptions  in  §  835.202(b),  to 
clarify  that  all  occupational  doses 
received  during  the  year,  except  those 
resulting  from  planned  special 
exposures  and  emergency  exposures, 
shall  be  included  when  demonstrating 
compliance  with  the  occupational  dose 
limits  in  §  835.202(a). 

In  §  835.207.  DOE  proposes  to  clarify 
that  the  limits  apply  to  doses  resulting 
from  occupational  exposxire  only  and  to 
add  deterministic  dose  limits  for  minors 
consistent  with  the  Guidance  to  Federal 
Agencies.  Non-occupational  exposure  of 
minors  is  subject  to  the  dose  limits 
established  in  §  835.208  'for  members  of 
the  public  entering  a  controlled  area.  In 
a  related  change,  DOE  would  revise  the 
definition  of  "member  of  the  public"  in 
§  835.2(a)  to  clearly  distinguish 
members  of  the  public  from  temporary 
or  transient  workers  or  visiting 
scientists,  who  could  receive 
occupational  doses.  DOE  would  also 
revise  §  835.208  to  unambiguously  state 
that  the  member  of  the  public  dose  limit 
applies  to  members  of  the  public  in  the 
controlled  area  only. 

DOE  also  proposes  to  revise  the 
definition  of  ■'am[iulative  total  effective 
dose  equivalent"  (CTEDE)  in  §  835.2(b). 
The  ciirrent  definition  includes  only 
those  total  effective  dose  equivalent 
(TEDE)  values  from  a  specific  IX)E  site 
or  facility  from  January  1, 1989.  The 
proposed  revision  would  include  all 
available  TEDE  values  frtun  January  1. 
1989,  whether  or  not  the  dose  was 
received  at  that  DOE  site  or  facility. 
CXDE  recognizes  that  records  of  CTEDE 
may  not  be  available  for  all  individuals 
due  to  differences  between  IX)E 
requirements  and  those  of  other 
regulatory  agencies.  However,  it  is 
CXDE's  expectation  that,  consistent  with 
the  requirements  previously  imposed 
throu^  DOE  Order  5480.11  and  the 
Manual,  TEDE  values  will  be  available 
for  all  individuals  who  have  received 
occupational  dose  at  DOE  and  DOE 


contractor  facilities  since  January  1, 
1989. 

Planned  Special  Exposiires 

Section  835.204  establishes 
requirements  for  authorizing, 
conducting,  and  reporting  planned 
special  exposures  which  result  from 
planned  operations  and  may  result  in 
doses  exceeding  the  occupational  dose 
limits  established  in  §  835.202.  Upon 
reexamination  of  these  requirements. 
DOE  notes  that,  imlike  NRC 
reqiiirements,  no  provisions  have  been 
made  for  authorizing  plaimed  special 
exposures  in  excess  of  the  deterministic 
dose  limits  established  in  §  835.202.  To 
provide  for  the  maximum  reasonable 
flexibility  on  the  part  of  its  contractors, 
DOE  proposes  to  amend  §  835.204  to 
establish  such  provisions  consistent 
with  the  NRC's  requirements  at  10  CFR 
20.1206. 

DOE  also  proposes  to  amend 
§§  835.2(a)  (definition  of  the  term 
"occupational  dose")  and  835.202(a)  to 
clearly  indicate  that  doses  resulting 
from  plaimed  special  exposures  are 
considered  occupational  doses  which 
would  be  docxunented  in  an 
individual's  occupational  dose  record, 
but  would  not  apply  toward 
determination  of  compliance  with  the 
occupational  dose  limits  in  §  835.202.  In 
a  related  change,  DOE  proposes  to 
change  the  word  "and"  to  "or"  in 
§  835.204(c)(1)  to  clarify  that  the  aimual 
and  cvuniilative  dose  limitations  apply 
independently.  DOE  also  proposes  to 
revise  §  835.204(c)  to  indicate  that  doses 
resulting  from  planned  special 
exposures  may  exceed  the  numerical 
values  established  in  §  835.202  without 
actually  exceeding  the  occupational 
dose  limits.  Finally,  DOE  proposes  to 
clarify  the  §  835.204(d)  documentation 
requirements  for  planned  special 
exposures. 

E)esign  and  Control 

Experience  in  implementing  the 
provisions  of  10  CFR  835  has  revealed 
that  the  design  objectives  currently 
included  in  §  835.1002  (b)  and  (c)  may 
not  be  practical  in  development  of 
modifications  to  existing  facilities. 
Because  the  provisions  of  §  835.1001 
adequately  address  DOE's  facility  design 
objectives.  DOE  proposes  to  delete 
§  835.1002  (b)  and  (c).  DOE  expects  that 
these  performance  objectives  would  be 
utilized  to  the  extent  practical  in  the 
design  and  modification  of  fadUties  and 
DOE  will  include  these  objectives  in 
guidance  documents.  DOE  also  proposes 
to  move  the  remaining  requirements  in 
paragraphs  (a)  and  (d)  of  §  835.1002  to 
§835.1001. 


The  design  criteria  established  in 
§  835.1003(a)  do  not  include  the  lens  of 
the  eye  dose  limit  established  in 
§  835.202(a)(3).  This  omission  creates  an 
inference  that  the  design  of  new 
facilities  or  modification  of  existing 
facilities  can  include  design  features 
that  would  result  in  doses  exceeding  the 
lens  of  the  eye  dose  equivalent  limit  of 
15  rem.  DOE  proposes  to  correct  this 
omission  by  including  all  applicable 
occupational  dose  limits  in  this  section. 

Accident  and  Emergency  Exposiues 

DOE  proposes  several  corrections  and 
clarifications  of  the  requirements  for 
accident  and  emergency  exposures  to 
individuals.  DOE  proposes  to  correct 
§  835.1301(a),  (b),  and  (d)  by  deleting 
the  references  to  §  835.205,  which 
provides  no  dose  limits.  Consistent  with 
the  proposed  changes  to  §  835.204,  DOE 
proposes  to  revise  §  835.1301(a)  to 
indicate  that  doses  resulting  from 
emergency  exposiues  may  exceed  the 
numerical  values  established  in 
§  835.202  without  violating  the 
occupational  dose  limits.  Both  accident 
and  emergency  doses  would  be 
considered  occupational  doses  and 
included  in  a  general  employee's 
occupational  dose  record,  but 
emergency  doses  would  be  explicitly 
excluded  from  consideration  in 
determining  compliance  with  the 
occupational  dose  Umits  in  §  835.202(a). 

Section  835.1302  provides  guidelines 
for  control  of  individual  doses  imder 
emergency  conditions.  Although  the 
heading  of  the  table  currently  in 
§  835.1302  indicates  that  the  stated 
values  are  "guidelines,"  the  text  of  the 
rule  and  the  colimon  heading  in  the 
table  indicate  that  the  dose  values  are 
regulatory  limits.  To  eliminate  this 
contradiction  and  allow  for  the 
imcertainties  involved  in  emergency 
operations,  DOE  proposes  to  remove 
§  835.1302(d).  These  issues  are 
adequately  addressed  in  related  DOE 
Orders  and  emergency  management 
guides. 

In  §  835.1304.  DOE  proposes  to 
substitute  the  defined  term  "individual" 
for  the  term  "personnel"  to  eliminate 
confusion  regarding  the  coverage  of  the 
personal  nuclear  accident  dosimetry 
provisions.  DOE  also  proposes  to 
remove  the  reference  to  "all  personnel" 
to  provide  flexibility  in  implementing 
the  personal  nuclear  accident  dosimetry 
provisions.  The  approach  taken  must  be 
technically  justifiable  and  documented 
accordingly. 

F.  Radiation  Safety  Training 

Radiation  safety  training  requirements 
for  general  employees,  radiological 
workers,  and  radiological  control 
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techniciaiis  are  provided  in  subpart  j  of 
10  CFR  part  835.  These  requirements 
were  previously  aumiented  by  the 
Manual,  which  estwUahed  detailed 
training  requirements  based  upon  the 
hazards  present  in  posted  areas  to 
which  an  individiial  might  have 
unescorted  access.  DOE  proposes  to 
refumat  §§835.901,  902,  and  903  into 
one  section  to  incorporate  an  approach 
similar  to  that  previously  published  in 
the  Manual  and  to  eliminate 
redimdancy. 

The  Manual  required  the  use  of 
standardized  radiological  control  core 
courses  ^  developed  for  training  general 
employees,  radiological  workers,  and 
radiological  contrortechnidans.  DOE 
Notice  441.1  established  a  requirement 
to  use  those  portions  of  these  courses 
appropriate  to  facility  hazards  and 
operations.  After  considering  public 
comments  on  the  origind  rule,  DOE 
determined  that  the  detailed  radiation 
safety  training  requirements  in  the 
Manual  obviated  the  need  to  specify 
mimmiun  training  course  content  in  10 
CFR  part  835.  Since  the  Manual  has 
become  non-mandatory,  DOE  now 

proposes  to  specify  the  TninimiiTn 

training  course  content  reqiiirements  in 
§  835.901(b).  In  §  835.901(b),  DOE  also 
proposes  to  more  broadly  allow 
acceptance  of  previous  radiation  safety 
training  received  by  an  individual. 
These  proposed  provisions  woidd 
ensure  that  all  occupationally  exposed 
individuals  and  imescorted  individuals 
attain  an  appropriate  level  of  radiation 
safety  knowledge.  The  level  of  training 
required  would  be  based  upon  the 
individual's  prior  traimng,  potential  for 
exposure  to  radiological  hazards,  and 
actual  and  anticipated  assignments. 
DOE  believes  that  this  hierarchal 
approach  will  resxilt  in  the  appropriate 
level  of  knowledge  for  general 
employees,  with  a  progressively  higher 
level  of  knowledge  required  for 
radiological  workers  and  radiological 
control  technicians.  This  approadi  is 
consistent  with  field  experience  and 
feedback  from  DOE  operating 
contractors  and  is  siiriilar  to  the 
approach  taken  by  the  NRC  in  10  CFR 
part  19,  "Notices,  Instructions  and 
Reports  to  Workers:  Inspection  and 
Investigations." 

Field  experience  in  implementing  the 
existing  training  requirements  of 
§  835.901  shows  that  little  benefit  is 
derived  from  requiring  an  examination 
upon  completicm  of  general  employee 
radiological  training.  This  is  due  to  the 
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limited  training  ccmtent  anH 
occupational  exposure  expectations  for 
general  employees  who  are  not 
classified  as  radiological  workers. 
Therefore,  DOE  proposes  to  eliminate 
the  examination  requirement  for  general 
employees  who  are  not  permitted 
imescorted  access  to  radiological  areas. 
Examinations  would  still  be  required  for 
general  employees  who  are  permitted 
unescorted  access  to  radiological  areas 
and  for  radiologitiil  workers  prior  to 
performing  imescorted  assignments. 
DOE  also  proposes  to  add  in  §  835.901(f) 
specific  requirements  for  individuals 
who  may  act  as  escorts  of  individuals 
who  have  not  completed  required 
training. 

DOE  proposes  to  add  a  definition  of 
"radiologic^  control  technician"  to 
§  835.2(a)  to  specifically  identify  the 
class  of  individuals  subject  to  the 
radiological  control  technician  training 
requirements.  DOE  also  proposes  to 
clarify  in  S  835.901(g)  the  requirements 
for  retraining,  which  include 
examinations  for  radiological  workers 
and  radiological  control  technicians. 

G.  Individual  Dose  Records  and  Reports 

Section  835.402  establishes, 
requirements  for  monittuing 
individuals'  exposures  to  radiation  and 
radioactive  materials.  In  concert  with 
these  requirements,  §  835.702 
establishiBS  requirements  for 
maintaining  individual  dose  records, 
including  records  of  doses  that  were 
determined,  but  not  required  to  be 
monitored  imder  §  835.402.  To  reduce 
the  burden  of  recordkeeping  and  in 
keeping  with  the  recommendations  in 
the  Guidance  to  Federal  Agencies,  DOE 
proposes  to  revise  §§  835.203(a)  and 
835.702(b)  to  provide  that  when 
monitoring  is  performed,  but  not 
required  by  §  835.402,  internal  and 
external  doses  must  be  summed  and 
records  must  be  maintained  only  if  the 
doses  determined  by  the  non-mandatory 
monitoring  exceed  the  thresholds  of 
§  835.402.  However,  adequate  records  of 
workplace  conditions,  crfjtained  through 
area  monitoring  and  survejrs,  should  be 
maintained  to  provide  assurance  that 
doses  to  immonitored  individuals 
remain  below  the  monitoring 
thresholds.  These  records  could  be 
supplemented  by  records  of  individual 
monitoring  performed,  biit  not  required 
by  §  835.402.  DOE  is  also  proposing  to 
revise  §  835.702(c)(1)  to  provide  that 
records  must  be  sufficient  to 
demonstrate  compliance  with  all  of  the 
subpart  C  dose  limits.  This  provision  is 
consistoit  with  §835. 701(a).  DOE 
proposes  to  delete  the  words  "caused  by 
contamination  on  die  skin"  in 
§  835.702(b)  to  ensure  conristency  with 


the  referenced  requiraneots  in 
§835.205. 

In  §  835,702(cM4)(iii),  DOE  proposes 
to  eliminate  the  requirement  to  record 
the  estimated  intake  associated  with 
internal  dose  asaessments.  This  rhunp^ 
is  proposed  because  determination  of 
the  estimated  intake  is  not  necessary  for 
all  radionuclides,  such  as  tritium.  The 
requirement  for  recording  of  the 
estimated  intake  was  originally 
intended  to  facilitate  reevaluation  of 
internal  doses  at  a  later  date.  However. 
DOE  has  concluded  that  §  835.702(g) 
requires  recording  of  sufficient 
information  to  allow  future  verification  • 
or  reassessment  of  recorded  doses. 

Secticm  835.702(d)  establishes 
requirements  for  obtaining  records  of  an 
individual's  previous  occupational 
doses  during  the  current  year  to 
facilitate  demonstration  of  compliance 
with  the  occupational  dose  limits  in 
§ 835.202(a).  Section  835.702(e) 
establishes  similar  requirements  for 
records  of  prior  years  doses  to  facilitate 
compliance  with  requirements  for 
determining  each  affected  individual's 
cumulative  total  effective  dose 
eqvdvalent.  DOE  proposes  to  revise 
§  835.702  (d)  and  (e)  such  that 
acceptance  of  written  estimates  of  an 
individual's  prior  occupational  dose 
would  be  basisd  upon  an  inability  to 
obtain  formal  records,  rather  than  the 
absence  of  those  records.  DOE  also 
proposes  to  amend  §  835.702(e)  to 
clarify  its  requirements  for  obtaining 
records  of  previous  years  doses. 
Consistent  with  the  Guidance  to  Federal 
Agencies,  which  discourages 
implementation  of  burdensome 
recordkeeping  requirements  for  tracking 
of  trivial  doses,  in  §  835.702(e),  DOE 
proposes  to  require  historical  record 
searches  only  for  radiological  workers 
monitored  in  accordance  with 
§835.402. 

DOE  proposes  other  technical  and 
editorial  changes  to  clarify  the 
recordkeeping  provisions  and  to  ensure 
consistency  with  other  changes 
proposed  in  subparts  J  and  M  of  10  CFR 
part  835.  D(%  also  proposes  to  revise 
§  835.704(d)  to  require  documentation 
of  revocations  of  declarations  of 
pregnancy. 

Based  on  field  experience  and 
feedback  from  DCffi  operating 
contractors.  IXJE  proposes  to  delete 
from  §  835.4  the  prohibition  on  use  of 
the  international  radiological  units. 
These  units  are  commonly  used  for 
calculaticmal  and  reference  purposes 
and  are  included  in  recofds  related  to 
workplace  conditions  and  individual 
doses.  Except  for  these  calcidatiaQS  or 
references,  records  required  by  10  CFR 
part  835  would  continue  to  be 
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maintained  using  the  special  units: 
Consistent  with  its  histoical 
endorsement  of  the  special  radiological 
imits  of  curie,  rad.  and  rem,  DOE  also 
proposes  to  specifically  allow  for  use  of 
subimits  and  multiples  of  the  unit 
"roentgen." 

Section  835.801(a)  requires  that 
individual  dose  reports  contain  the 
individual's  social  security  number  or 
employee  number.  Some  Individuals 
may  not  have  a  social  security  or 
fflnployee  number;  therefore,  DOE 
proposes  to  modify  the  text  of  the 
reporting  requirements  to  allow  the  use 
of  another  unique  identification  number 
in  these  situations. 

H.  Corrections  and  Clarifications 

DOE  proposes  editorial  corrections 
and  technical  clarifications  that  do  not 
change  the  requirements  of  the  rule  or 
the  measures  necessary  to  ansxue 
regulatory  compliance.  Editorial 
changes  correct  the  structure  and  format 
of  certain  sections  of  the  rule.  Technical 
clarifications  improve  the  accuracy  of 
rartain  provisions  in  the  rule.  These 
changes  include:  clarification  of  the 
definition  and  explanation  of 
occupational  dose  in  §§  835.1(b)(6), 
835.2(a),  and  835.202(c):  deletion  of  the 
definition  of  "collective  dose" 
(§  835.2(b));  and  correction  of  the 
definitions  of  "airborne  radioactive 
material",  and  "year"  (§  835.2(a))  and 
"external  dose  or  exposure,"  and 
"quality  factor"  (§  835.2(b)).  The 
definition  of  "controlled  area" 
(§  83S.2(a))  has  been  modfied  by 
deleting  the  second  sentence 
"Individuals  who  enter  only  the 
controlled  area  without  entering 
radiological  areas  are  not  expected  to 
receive  a  total  efi^ective  dose  equivalent 
of  more  than  100  mrem  (0.001  sievert) 
in  a  year".  This  sentence  is  not 
appropriate  for  the  definition  section 
and  now  follows  the  first  sentence  of 
§  835.602(a). 

DCyE  proposes  to  clarify  application  of 
the  mean  quality  factors  for  neutrons 
provided  in  §  835.2(b)  by  indicating 
that,  when  the  neutron  epergy  falls 
between  the  values  provided  in  the 
table,  the  more  conservative  value  must 
be  used.  DOE  proposes  to  delete 
§  835.2(d)  since  the  convention  stated  in 
that  paragraph  for  the  use  of  singular, 
plural,  masculine,  and  feminine  terms  is 
not  used  in  part  835. 

Paragrai^  (f)  and  (g)  of  §  835.101 
include  provisions  for  the  initial 
development  and  approval  of 
documented  radiation  protection 
programs.  Because  the  operative  dates 
in  those  paragraphs  have  passed.- DCffi 
proposes  to  revise  paragraph  (f)  and  to 


delete  paragraph  (g)  to  remove  the 
obsolete  requirements. 

DOE  proposes  to  clarify  the  required 
frequency  of  internal  audits  (§  835.102), 
instrument  calilxation  (§835.401).  and 
radiation  safety  retraining  (§  835.901) 
from  an  established  number  of  yean  to 
an  equivalent  number  of  months  to 
avoid  bcmfusion  caused  by  the  dose 
limit-based  definition  of  "year" 
provided  in  §  835.2(a).  DOE  also 
proposes  to  revise  the  requirements  of 
§835.102  for  clarity. 

EX3E  proposes  to  change  the  heading 
of  §  835.202  to  "Occupational  dose 
limits  for  general  employees"  to 
accurately  reflect  the  content  of  that 
section.  j.  ,^ . 

DOE  proposes  to  delete  boxn  • 
§  835.203(a)  and  the  §  835.2(b)  t'l   -  j4 
definition  of  "total  effective  dose  'v  --^^ 
equivalent"  the  provision  related  to-'' '. 
sxibstitution  of  deep  dose  equivalent  for 
efiiective  dose  eqmvalent  from  external 
exposure.  This  provision  is  redimdant 
with  the  revised  definition  of  "effective 
dose  equivalent"  proposed  in  §  835. 2Cb). 

IXyE  proposes  to  delete  §  835.203(c), 
which  allows  the  use  of  a  weighting 
factor  of  unity  (1)  for  determination  of 
the  efiiective  dose  equivalent  under   . 
conditions  of  uniform  external 
irradiation.  This  provision  is  redundant 
with  the  notes  accompanying  the 
•  weighting  factor  table  in  §  835.2(bK. 

IX)E  proposes  to  clarify  the  language 
in  §  835.404(f)  to  more  clearly  address 
the  role  of  contamination  monitoring  in 
the  occupational  radiation  protection 
program. 

EOE  has  also  proposed  a  correction  to 
the  appendix  D  values  for  uraniiun 
surface  radioactivity  to  indicate  that 
these  values  apply  to  emitted  alpha 
radiation  only.  This  correction  is 
consistent  with  the  requirements 
previously  imposed  through  the 
Manual.  DOE  is  also  proposing  several 
minor  clarifications  of  the  footnotes  to 
appendix  D. 

in.  Public  CcHnment  Procedures  '  f 

A.  Participation  in  Rulemaking  '1'  . 

DOE  encourages  the  maximimi  level 
of  public  participation  possible  in  this 
rulemaking.  DOE  urges  interested 
parties  to  submit  written  comments  and 
also  encourages  individuals  to 
participate  in  the  pubUc  hearings  to  be 
held  at  the  times  and  places  indicated 
at  the  beginning  of  this  notice. 

DOE  has  established  a  period  of  60 
days  following  publicati(m  of  this  notice 
for  individuals  to  comment  on  this 
notice  of  proposed  rulemaking.  All 
public  comments  and  the  transcripts  of 
piiblic  hearings  and  other  docket 
material  will  be  available  for  review  in 


the  DOE  Freedom  of  Information 
Reading  Room  at  the  address  given  at 
the  be^nning  of  this  notice.  "Hie  docket 
file  material  will  be  filed  under  "EH- 
RM-96-635." 

DOE  is  requesting  comments  on  the 
proposed  amendments  to  10  CFR  part 
835,  particularly  with  regard  to  the 
potential  impact  of  the  proposed 
amendmoits  on  the  level  of  radiation 
protection  afforded  individuals  affiected 
by  DOE  activities.  Where  appropriate, 
comments  should  be  supported  by 
substantive  technical  and/ or  financial 
analyses  and  jvistifications  td  facilitate 
DOE's  evaluation  of  the  submitted 
comments.  DOE  particularly  invites 
comments  on  the  followdng  issues  and 
alternatives;  however,  comments  need 
not  be  limited  to  these  issues. 

1.  Transportation    ' 

DOE  is  proposing  clarifications  to  the 
scope  of  10  CFR  part  835  with  respect 
to  activities  involving  transportation  of 
radioactive  materials,  as  discussed  in 
Section  II  of  this  Supplementary 
Information  section.  DOE  seeks  public 
comment  on  the  proposal  and  any  other 
alternatives  that  members  of  the  public 
would  like  DOE  to  consider. 

2.  Planned  Special  Exposiu«s 

DOE  is  proposing  changes  to  the 
§  835.204  reqiiirements  for  conduct  of 
pbmned  special  exposures,  including 
provisions  for  planned  special 
exposures  exceeding  the  values  of  the 
deterministic  dose  iLooits  in  §  835.202. 
Addition  of  deterministic  dose  limits 
would  be  consistent  with  provisions 
established  by  the  NRC  at  10  CFR 
20.1206.  However,  DOE  notes  that 
plaimed  special  exposures  have  not 
been  conducted  and,  in  light  of  current 
activities  and  doses  within  the  DOE 
complex,  may  not  be  warranted.  DOE  is  . 
therefore  seeking  conmients  on  the 
possible  impact  of  eliminating  all  of  the 
planned  special  exposure  provisions  in 
§835.204. 

3.  Sealed  RadioactiVe  Source  Control 

DOE  invites  comments  regarding  the 
sealed  radioactive  source  accoimtability 
values  proposed  for  inclusion  as 
appendix  E  to  10  CFR  part  835,  The 
basis  for  these  values  is  explained  in 
detail  in  Section  n.C.  DOE  has  also 
selected  a  multiple  of  these  values  as 
the  basis  for  identifying  radioactive 
material  areas  as  defined  in  §  835.2(a).  < 
DOE  is  interested  in  receiving  publk: 
comments  regarding  other  options  for 
determining  appropriate  values  and  the 
technical  bases  supporting  any 
proposed  alternatives. 


,  ^„    ;  -•- 
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4.  Radiation  Safety  Training 

DOE  is  proposing  dianges  to  the 
radiation  safety  training  requirements  in 
subpart  J.  Due  to  the  limited  course 
content  and  exposure  restrictions  in 
controlled  areas,  DOE  is  proposing  to 
eliminate  the  $  835.901  requirement  for 
general  employees  to  complete  written 
examinations  upon  completion  of 
general  employee  radiological  training. 
DOE  is  interested  in  receiving 
comments  regarding  the  impact  of  this 
change  and  possible  benefits  of 
retaining  the  requirement. 

Consistent  with  the  current 
leqoirements  of  10  CFR  part  835,  DCME 
would  retain  radiation  safety  training 
requirements  for  three  classes  of 
individuals.  The  proposed  requirements 
of  §  835.901  (c)  and  (d>  (analogous  to 
current  requirements  of  §§  835.901  and 
835.902,  respectively)  are  based  upon 
the  radiological  hazards  in  the  areas  to 
which  unescorted  access  is  permitted 
and  the  activities  to  be  imdertaken  by 
individiials  in  these  areas.  However,  the 
proposed  reqiiirei|;ients,  while 
appropriate  to  the  heeds  of  general 
employees  and  radiological  workers, 
may  not  adequately  address  the  duties 
and  responsibilities  of  radiological 
control  technicians  (RCTs).  DOE  is 
concerned  about  the  efficacy  of  the 
'  proposed  rule,  as  it  would  apply  to 
RCTs,  because:  (1)  the  education, 
training,  and  responsibilities  of  RCTs 
throughout  the  DOE  complex  vary 
greatly;  (2)  the  training  course  subject 
matter  requirements  proi>osed  for 
inclusion  in  §  835.901(b)  may  not 
alwajrs  be  specifically  related  to  the 
responsibiUties  of  RCTs  at  the  varied 
DOE  fecihties;  (3)  specification  of 
exphdt  training  requirements  for  RCTs 
may  establish  an  inferred  primacy  for 
that  position  that  is  imwarranted  in 
relation  to  the  responsibihties  of  other 
individuals  who  fill  various  technical 
support,  supervisory,  and  management 
positions;  and  (4)  there  are  no 
requirements  for  any  DOE  activity  to 
actually  employ  RCTs.  Therefore,  DOE 
is  seeking  public  comment  on  the 
following  alternative  approaches  and 
invites  comments  on  any  other  viable 
approaches  for  ensuring  that  radiation 
safety  training  is  provided  in  a  manner 
sufficient  to  ensure  adequate 
implementation  of  the  radiadon  < 
protection  program. 

4a.  Alternative  Approach  1 

The  first  alternative  approach  under 
consideration  would  be  to  add  to 
§■835.901  a  separate  paragraph  that 
establishes  specific  RCT  training  course 
content  reqtiirements  that  reflect  the 
wide  range  of  duties  and  responsibilities 


of  RCTs  employed  by  DOE  activitiss. 
This  approach  would,  in  eSsct.  codify 
training  course  content  distinctions  that 
are  currently  established  in  the 
standardized  core  training  courses 
distributed  by  DOE.  For  example  such 
leqiiirements  might  expand  the  training 
course  content  requirements  of 
§  83S.901(b)  to  more  clearly  indicate 
that,  for  RCTs,  "basic  radiological 
fundamentals"  (§  835.901(b)(2)) 
includes  fundamentals  of  radiation 
detection  and  measurement  theory  and 
techniques  and  that  "individual 
responsibilities  for  implementing 
ALARA  measures"  (§  835.901(b)(5)) 
includes  provisions  for  provicUng  job- 
site  radiation  protection  coverage  for 
general  employees. 

4b.  Alternative  Approach  2 

The  second  alternative  approach 
under  consideration  would  be  to  add  to 
§  835.901  separate  paragraphs  that 
establish  specific  training  requirements 
for  RCTs  and  other  key  positions  in  the 
radiological  control  organization,  e.g., 
radiological  control  manager,  RCT 
supervisor,  ALARA  engineer,  and 
radiological  control  support  personneL 

4c.  Alternative  Approach  3 

The  third  alternative  approach  under 
consideration  would  be  to  remove  from 
10  CFRpart  835  all  requirements  for 
RCT  training.  This  approach  is  based 
upon  a  presiunption  that  compUance 
with  the  performance  requirements 
established  in  10  CFR  part  835  provides 
for  an  adequate  degree  of  radiation 
protection,  regardless  of  the  training 
provided  to  RCTs. 

4d.  Alternative  Approach  4 

The  fourth  alternative  approach  under 
consideration  would  be  to  remove  the 
RCT  training  requirements  from  subpart 
J  and  add  to  §835.101  a  general 
requirement  for  individuals  responsible 
for  implementing  the  requirements  of  10 
CFR  part  835  to  have  the  appropriate 
education,  training,  and  sUUs  to 
effectively  discharge  these 
responsibilities. 

5.  Written  Procediues 

In  reviewing  the  requirements  of  10 
CFR  part  835  and  the  proposed 
amendment,  DOE  noted  that  various 
requirements  for  written  procedures 
have  been  established  without 
consistent  consideration  of  the  hazards 
involved  in  the  vnde  range  of  DbE 
activities  (see  §§  835.404(d),  835.405(f), 
835.501(d),  835.1001(b),  83S.1003(a), 
835.1101  (b)  and  (c)  and  835.1201(a)). 
For  instance,  proposed  §  835.12Ql(a) 
establishes  requirements  f(»"writteii 
procedures  for  control  of  accountable 


sealed  radioactive  sources,  regardless  of 
their  activity,  but  there  is  no  parallel 
requirement  for  control  of  planned 
special  exposures.  DOE  is  concenwd 
that  this  inconsistmcy,  while 
historically  present  under  DC%  Order 
5480.11,  may  divert  resources  from 
active  management  of  high-risk 
activities  to  administrative  control  of 
low-risk  activities.  DOE  is  seeking 
public  comment  on  the  proposed 
amendment,  on  the  alternative 
approaches  that  follow,  and  on  any 
other  viable  approaches. 

Sa.  Alternative  Approach  1 

The  first  alternative  approach  imder 
consideration  would  be  to  remove  from 
10  CFR  part  835  most  or  all  of  the 
specific  requirements  for  written 

Erooedures.  Such  requirements  would 
B  left  to  the  discretion  of  cognizant 
DOE  line  management  in  discharging 
their  responsibilities  for  approval  of 
documented  radiation  protection 
programs. 

5b.  Alternative  Approadi  2 

The  second  alternative  approadi 
under  consideration  would  be  to  replace 
most  or  all  of  the  specific  requirements 
for  written  procedures  in  10  CFR  part 
835  with  a  general  reqiiirement,  added 
to  §835.101,  requiring  written 
procedures  to  be  developed  and 
implemented  consistent  with  the 
potential  hazards  created  by  the  activity 
and  the  education,  training,  and  skills  of 
the  individuals  who  might  be  exposed 
to  these  hazards. 

6.' Lung  Retention  Factors 

As  explained  in  "Use  of  Appendices" 
in  Section  n.D.  of  this  preamble,  DOE  is 
proposing  to  delete  appendix  fi  to  10 
CFR  part  835  and  place  the  data  into  a 
guidance  document.  Although  DOE  is 
proposing  to  delete  appendix  B  because 
it  does  not  contain  substantive 
requirements,  DOE  is  seeking  public 
comment  on  the  possible  impect  of 
removing  the  alternative  absorption 
fectors  and  lung  retention  classes  from 
10  CFR  part  835. 

7.  Emergency  Situations 

DOE  is  proposing  revisions  to 
§§835.1301  and  835.1302  to  clarify 
requirements  for  applying  the 
emergency  dose  guidelines.  In  light  of 
the  tmcertainties  involved  in  emergency 
operations  and  the  fact  that  the 
numerical  dose  values  provided  are 
guidelines  rather  than  limits,  DOE  is 
proposing  to  delete  the  table  containing 
these  values  from  10  CFR  part  835  and 
relegate  them  to  appropriate  emergency 
management  documents.  DOE  is  seeking 
comments  r^arding  the  impact  of  ♦hi« 
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proposal  and  other  altenoattves  for 
ensining  adequate  radiation  protection 
during  emergency  operations. 

8.  Implementation  Schedule 

In  §  835.101(f),  DOE  has  established 
its  proposed  schedule  for  implementing 
the  revised  regulatory  requirements 
(approximately  three  (3)  years  for  the 
radiobioassay  program  accreditation 
requirements  and  six  (6)  months  after 
RPP  approval  for  all  other 
requirements).  DOE  is  seeking 
comments  on  any  possible  benefits  or 
drawbacks  associated  Mdth  adhering  to 
this  proposed  schediile. 

B.  Written  Comment  Procedures 

Intnested  parties  are  invited  to 
participate  in  this  proceeding  by 
submitting  written  data,  views,  or 
arguments  with  respect  to  the  subiects 
set  forth  in  this  notice.  Instructions  for 
submitting  written  comments  are  set 
forth  at  the  beginning  of  this  notice. 
Written  comments  (5  copies  and  a 
computer  disk)  should  be  labeled  on  the 
envelope,  computer  disk,  and  the 
documente.  "EH-RM-9e-835,"  and 
must  be  received  by  the  date  specified 
at  the  beginning  of  this  notice.  All 
comments  and  other  relevant 
information  received  by  the  date 
specified  at  the  beginning  of  this  notice 
will  be  considered  by  DOE.  

Piirsuant  to  the  provisions  of  10  CFR 
1004.11,  any  persion  submitting 
information  or  data  that  is  believed  to  be 
confidential  and  exempt  by  law  from 
public  disclosvire  should  submit  one 
complete  copy  of  the  document  and  3 
copies,  if  possible,  from  which  the 
information  believed  to  be  confidential 
has  been  deleted.  DOE  will  make  its 
own  determination  with  regard  to  the 
confidential  status  of  the  information  or 
data  and  treat  it  according  to  its  own 
determination. 

C.  Public  Hearings 

1.  Procedures  for  Submitting  Requests 
To  Speak 

The  dates,  times,  and  locations  of  the 
public  hearings  are  indicated  at  the 
beginning  of  ^s  notice.  DOE  invites 
any  individual  who  has  an  interest  in 
these  proceedings  to  make  a  request  for 
an  opportimity  to  make  an  oral 
presentation  at  the  public  hearings. 
Requests  may  be  submitted  by 
telephone  at  (202)  586-3012.  The 
individual  making  the  request  should 
provide  a  telephone  number  where  he 
or  she  may  be  contacted.  Individuals 
will  be  notified  as  to  the  approximate 
time  they  will  be  speaking.  Each 
individual  who  will  be  speaking  is 
requested  to  submit  5  copies  of  his  or 


her  statement  at  the  registration  desk 
prior  to  the  beginning  of  the  hearing.  In 
the  event  any  individual  wishing  to 
testify  cannot  meet  this  request,  that 
individual  may  make  alternate 
arrangements  by  calling  (202)  586-3012 
in  advance  or  ^  so  indicating  in  the 
letter  requesting  to  make  an  (M«l 

presentatian.  *■  f. 

,.  ■  ■      .^1. 
2.  Conduct  of  Hearing  -  .    ' 

DOE  reserves  the  right  to  select  the 
individuals  to  be  heard  at  the  hearings, 
to  schedule  the  respective  presentations, 
and  to  establi^  the  procedures 
governing  the  conduct  of  the  hearings. 
The  length  of  each  presentation  is 
limited  to  10  minutes. 

A  DOE  official  will  be  designated  to 
preside  at  the  hearings.  The  hearings 
will  not  be  judicial-  or  evidentiary-type 
hearings,  but  will  be  conducted  in 
accordance  with  5  U.S.C.  533  and 
section  501  of  the  DOE  Organization  . 
Act,  42  U.S.C.  7191.  At  the  conclusion 
of  all  initial  oral  statements,  each  person 
who  has  made  an  oral  statement  wiU  be 
given  the  opportunity  to  make  a  rebuttal 
or  clarifying  statement,  subject  to  time 
limitations.  Any  further  procedural 
rules  regarding  proper  conduct  of  the 
hearings  will  be  announced  by  the 
presiding  official. 

Transcripts  of  the  hearings  will  be 
made  and  the  entire  record  of  this 
rulemaking  including  the  transcript  will 
be  retained  by  EKDE  and  made  available 
for  inspection  at  the  DOE  Freedom  of 
Information  pleading  Room  as  provided 
at  the  beginning  of  this  notice.  Any 
individual  may  purchase  a  copy  of  the 
transcript  from  the  transcribing  reporter. 

IV.  Review  Under  the  National 
Environmental  Policy  Act 

DOE  has  reviewed  the  promulgation 
of  this  proposed  amendment  to  10  CFR 
part  835  imder  the  National 
Environmental  PoUcy  Act  (NEPA)  of 
1969  (42  U.S.C.  4321  et  seq.)  and  the 
Council  on  Environmental  Quality 
regulations  for  implementing  NEPA  (40 
CFR  parts  1500-1508).  DOE  has 
completed  an  Environmental 
Assessment  and  on  the  basis  of  that 
information  has  issued  a  Finding  of  No 
Significant  Impact  (FONSI)  for  this 
proposed  amendment.  The 
Environmental  Assessment  and  FONSI 
are  available  for  inspection  at  the  DOE 
Freedom  of  Information  Reading  Room, 
lE-190, 1000  Independence  Ave.  SW, 
Washington,  DC  20585,  between  the 
hours  of  9  a.m.  and  4  p.m.,  Monday 
through  Friday,  except  Federal  hoUdays. 
Commepts  on  this  finding  should  be 

Sirovided  to  DCffi  at  the  address  listed 
or  all  other  ccanments. 


V.  Review  Under  Regulatory  FlexibiUtjr 
Act 

The  Regulatory  Flexibility  Act.  5 
U.S.C.  601-612,  requires  that  an  agency 
prepare  an  initial  regulatory  flexibility 
analysis  and  publish  it  at  the  time  of 
publication  of  general  notice  of 
rulemaking  for  the  rule.  This 
requirement  does  not  apply  if  the 
i^ency  certifies  that  the  rule  will  not,  if 
promulgated,  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  5  U.S.C. 
605(b). 

The  proposed  rule  would  amend 
DOE'S  regulations  governing  programs 
established  at  DOE  facilities  to  protect 
individuals  from  ionizing  radiation 
resulting  from  EKDE  activities.  The 
contractors  who  manage  and  operate 
DOE  facilities  are  responsible  for 
implementing  the  occupational  ** 

radiation  protection  program.  DOE  has 
considered  whether  management  and 
operating  (M*0)  contractors  are  "small 
businesses,"  as  that  term  is  defined  by 
the  Regulatory  Flexibility  Act  (5  U.S.C 
601(3)).  The  Regulatory  Flexibifity  Act's 
definition  incorporates  the  definition  of 
"small  business  concern"  in  the  Small 
Business  Act,  which  the  Small  Business 
Administration  (SBA)  has  developed 
through  size  standards  in  13  CFR  part 
121.  Small  businesses  are  business 
concerns  which,  together  with  their 
affiliates,  have  no  more  than  500  to  1500 
employees,  varying  by  SIC  category,  and 
annual  receipts  of  between  $0.5  miUion 
to  $25  million,  again  varying  by  SIC 
category.  See  Small  Business 
Administration,  Final  Rule  on  "Small 
Business  Size  Standards,"  61  FR  3280, 
at  3289-94  (January  31. 1996).  DOE's 
MftO  contractors  exceed  SBA's  size 
standards  for  small  businesses.  In 
addition,  it  is  noted  that  M&O 
contractors  are  reimbursed  through  their 
contracts  with  DOE  for  the  costs  of 
complying  with  EKDE  occupational 
radiation  protection  requirements.  They 
will  not,  therefore,  be  adversely 
impacted  by  the  requirements  in  the 
proposed  rule.  For  these  reasons,  DOE 
certifies  that  the  proposed  rule,  if 
promulgated,  wiU  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  sinall  entities. 

VI.  Review  Under  Executive  Order 
12866 

Today's  regulatory  action  has  been 
determined  not  to  be  a  "significant 
regulatory  action"  under  Executive 
Order  12866,  "Regulatory  Planning  and 
Review"  (58  FR  51735,  October  4. 1993). 
Accordingly,  today's  action  was  not 
subject  to  review  under  the  Executive 
Order  by  the  Office  of  Information  and 
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Regulatoiy  Afiain  within  the  OtRce  of 
Management  and  Budget. 

Vn.  Review  Under  Execntive  Order 
12612 

Executive  Order  12612, 52  FR  41685 
(October  30, 1987)  requires  that 
regulations,  rules,  legislation,  and  any 
other  policy  actions  be  reviewed  for  any 
substantial  direct  effects  on  States,  on 
the  relationship  between  the  National 
Government  and  the  States,  or  in  the 
distribution  of  power  and 
responsibilities  among  various  levels  of 
government.  If  there  are  sufficient 
substantial  direct  effects,  then  the 
Executive  Order  requires  preparation  of 
a  federalism  assessment  to  be  used  in  all 
decisions  involved  in  promulgating  and 
implementing  a  poUcy  action. 

This  proposed  rule  would  not  have  a 
substantial  direct  effect  on  the 
institutional  interests  or  traditional 
functions  of  States. 

Vm.  Review  Under  Executive  Order 
12988 

With  respect  to  the  review  of  existing 
regulations  and  the  promulgation  of 
new  regulations,  section  3(a)  of 
Executive  Order  12988,  "Civil  Justice 
Reform,"  61  FR  4729  (February  7, 1996), 
imposes  on  Executive  agencies  the 
general  duty  to  adhere  to  the  following 
requirements:  (a)  eliminate  drafting 
errors  and  ambiguity;  (2)  write 
regulations  to  minimize  litigation;  and 
(3)  provide  a  clear  legal  standard  for 
affected  conduct  rather  than  a  general   • 
standard  and^promote  simplification 
and  burden  reduction.  With  regard  to 
the  review  required  by  section  3(a), 
section  3(b)  of  Executive  Order  12988 
specifically  reqxiires  that  Executive 
agencies  make  every  reasonable  effort  to 
ensure  that  the  regulation:  (1)  clearly 
specifies  the  preemptive  effect,  if  any; 
(2)  clearly  specifies  any  effect  on 
existing  Federal  law  or  regulation;  (3) 
provides  a  clear  legal  standard  for 
affected  conduct  while  promoting 
simpUfication  and  burden  reduction;  (4) 
specifies  the  retroactive  effect,  if  any;  (5) 
adequately  defines  key  terms;  and  (6) 
addresses  other  important  issues 
affecting  clarity  and  general 
draftsmanship  under  any  guidelines 
issued  by  the  Attorney  General.  Section 
3(c)  of  Executive  Order  12988  requires 
Executive  agencies  to  review  regulations 
in  light  of  applicable  standards  in 
section  3(a)  and  section  3(b)  to 
determine  whether  they  are  met  or  it  is 
imreasonabie  to  meet  one  or  more  of 
them.  IXDE  has  completed  the  required 
review  and  determined  that,  to  the 
extent  permitted  by  law,  the  proposed 
amendments  to  10  CFR  part  835  meet 


the  relevant  standards  of  Executive 
Order  12988. 

DL  Review  Under  Pqierwork 
Reductioti  Act 

The  information  and  reporting 
requiremoits  in  this  part  worild  not  be 
substantially  different  from  existing 
reporting  requirements  provided  in  DOE 
contracts  with  DOE  prime  contractors 
covered  by  this  rule.  This  proposed 
amendment  would  codify  recordkeeping 
and  reporting  requirements  currently 
provided  in  Departmental  standards 
implemented  t^  DOE  contractors 
through  contractual  commitments.  DOE 
will  submit  the  collection  of  any  new 
information  requests  concerning  this 
rule  to  the  Office  of  Management  and 
Budget  for  approval  in  accordance  with 
the  Paperwork  Reduction  Act  of  1980, 
.  44  U.S.C.  3501.1  et  seq..  and  the 
procedures  implementing  that  Act,  5 
CFR  1320.1  etseq. 

X.  Review  Under  the  Unfunded 
Mandates  Reform  Act 

Title  n  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (the  Act),  enacted  as 
Pub.  L.  104-4  on  March  22, 1995, 
requires  each  Federal  agency,  to  the 
extent  permitted  by  law,  to  prepare  a 
written  assessment  of  the  effects  of  any 
Federal  mandate  in  a  proposed  or  final 
agency  rule  that  may  result  in  the 
expenditure  by  State,  local,  and  tribal 
governments,  in  the  aggregate  or  by  the 
private  sector,  of  $100  million  or  more 
(adjusted  annually  for  inflation)  in  any 
one  year.  Section  204<a)  of  the  Act,  2 
U.S.C.  1534(a),  requires  the  Federal 
agency  to  develop  an  effective  process 
to  permit  timely  input  by  elected 
officers  (or  their  designees)  of  State, 
local,  and  tribal  governments  on  a 
proposed  "significant  intergovernmental 
mandate."  Section  203  of  the  Act,  which 
supplements  section  204(a),  provides 
that  before  estabUshing  any  regulatory 
reqiiirements  that  might  significantly  or 
uniquely  affect  small  governments,  the 
agency  shall  have  developed  a  plan  that, 
among  other  things,  provides  for  notice 
to  potentially  affected  small 
governments,  if  any,  and  for  a 
meaningful  and  timely  opportunity  to 
provide  input  in  the  development  of 
regulatory  proposals.  2  U.S.C.  1533. 

The  proposed  rule  pubUshed  today 
does  not  contain  any  Federal  mandate. 
The  provisions  on  10  CFR  part  835 
apply  only  to  activities  conducted  by  or 
for  EiOE.  Any  costs  resulting  bom 
implementation  of  DOE's  occupational 
radiation  protection  program  are 
ultimately  borne  by  die  Federal 
government.  Therefore,  the 
requirements  of  Title  n  of  the  Unfunded 


Mandates  Refbnn  Act  of  1995  do  not 
apply. 

List  of  Sobiects  in  10  CFR  Put  835 

Emergency  radiation  exposures, 
Nuclear  material.  Occupational  safety 
and  health,  Radiaticm  exposures, 
RadiaticHi  protection,  Radioactive 
material.  Reporting  and  recordkeeping 
requirements.  Safety  during 
emergencies.  Training. 

Issued  in  Washington,  DC,  on  December 
12, 1996. 

Tara  OToole, 

Assistant  Secretary,  Environment,  Safety  and 
Health. 

For  the  reasons  set  forth  in  the 
preamble,  Title  10,  Code  of  Federal 
Regulations,  Part  835  is  proposed  to  be 
amended  as  set  forth  below: 

10  CFR  PART  835— OCCUPATIONAL 
RADIATION  PROTECTION 

1.  The  authority  citation  for  Part  835 
continues  to  read  as  follows: 

Authority:  42  U.S.C  2201;  7191. 

Subpart  A— General  Provisions 

2.  Section  835.1  is  amended  by 
revising  the  introductory  text  of 
para^ph  (b)  and  paragraph  (b)(3), 
redesignating  paragraph  (b)(4)  as  (b)(6), 
and  revising  it,  and  by  adding 
paragraphs  (b)(4).  (b)(5),  and  (c)  as 
follows: 

1835.1    Scope. 

*        •        •        •        • 

(b)  Exclusion.  Except  as  discussed  in 
paragraph  (c)  of  this  section,  the 
requirements  in  this  part  do  not  apply 
to:  •  *   * 

(3)  Activities  conducted  under  the 

•  Nuclear  Explosives  and  Weapons  Safety 
Program  relating  to  the  prevention  of 
accidental  or  unauthorized  nuclear 
detonations  to  the  extent  a  requirement 
under  this  part  cannot  be  implemented 
without  compromising  the  effectiveness 
of  such  activities; 

(4)  Radioactive  material 
transportation  conducted  in  compUance 
with  DOE  Orders  for  such 
transportation; 

(5)  DOE  activities  conducted  outside 
the  United  States  on  territory  imder  the 
jurisdiction  of  a  foreign  government  to 
the  extent  governed  by  occupational 
radiation  protection  requirements 
agreed  to  between  the  United  States  and 
the  cognizant  government;  or 

(6)  Background  radiation,  radiation 
doses  received  as  a  patient  for  the 
purposes  of  medical  diagnosis  or 
therapy,  or  radiation  doses  received 
from  participation  as  a  subject  in 
medical  research  programs. 
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(c)  Occupational  doses  received  as  a 
result  of  excluded  activities  and 
radioactive  material  transportation,  as 
listed  in  paragraphs  (b)(1)  through  (b)(5) 
of  this  section,  shall  be  considered 
when  determining  compliance  with  the 
occupational  dose  limits  in  8§  835.202 
and  835.207.  Occupational  doses 
resulting  firom  authorized  emergency 
exposures  and  planned  special 
expostues  shall  not  be  considered  when 
determining  compliance  with  the  dose 
limits  in  §§  835.202  and  835.207. 

3.  In  §  835.2,  paragraph  (a)  is 
amended  by  removing  definitions  of  the 
terms  "ambient  air"  and  "continuous  air 
monitor":  "DOE  activities"  and 
"occupational  exposiue"  by  adding  in 
alphabetical  order  definitions  for  the 
terms  "accountable  sealed  radioactive 
source",  "derived  air  concentration- 
hour",  "DOE  activity",  "occupational 
dose",  "radioactive  material  area", 
"radioactive  material  transportation", 
"radiological  control  technician",  "real- 
time air  monitoring",  "respiratory 
protective  device",  "sealed  radioactive 
source",  "source  leak  test",  and  "week" 
as  follows;  and  revising  the  definitions 
of  the  terms  "airborne  radioactive 
material  or  airborne  radioactivity", 
"airborne  radioactivity  area", 
"contamination  area",  "controlled 
area",  "declared  pregnant  worker", 
"high  contamination  area",  "member  of 
the  public",  "monitoring",  "radiological 
area",  and  "year"  to  read  as  follows.  In 
§  835.2,  paragraph  (b),  the  definition  of 
"collective  dose"  is  removed  and  the 
definitions  of  the  terms  "cumulative 
total  effective  dose  equivalent", 
"effective  dose  equivalent",  "external 
dose  or  exposure",  "quality  factor", 
"total  effective  dose  equivalent",  and 
"weighting  factor"  are  revised  as 
follows.  Paragraph  (d)  of  §  835.2  is 
removed. 

§835.2    DeflnMons. 

(a)  As  used  in  this  part: 

Accountable  sealed  radioactive 
source  means  a  sealed  radioactive 
source  having  a  half-Ufe  equal  to  or 
greater  than  30  days  and  an  isotopic 
activity  equal  to  or  greater  than  the 
corresponding  value  provided  in 
appendix  E  to  this  part. 

Airborne  radioactive  material  or 
airborne  radioactivity  means  radioactive 
material  dispersed  in  the  air  in  the  form 
of  dusts,  fumes,  particulates,  mists, 
vapors,  or  gases. 

Airborne  radioactivity  area  means  any 
area,  accessible  to  individuals,  where 
the  concentration  of  airborne 
radioactivity,  above  natural  backgroimd, 
exceeds  or  is  Ukely  to  exceed  10  percent 
of  the  derived  air  concentration  (DAC) 


valiies  listed  in  appendix  A  or  appendix 
C  to  this  part  •";..■ 

•  •        •        •       • 

Contamination  area  means  any  area, 
accessible  to  individuals,  where 
removable  contamination  levels  exceed 
or  are  likely  to  exceed  the  surface 
radioactivity  values  specified  in 
appendix  D.to  this  part,  but  do  not 
exceed  100  times  those  values. 

•  *        *        *        • 

Controlled  area  means  any  area  to 
which  access  is  managed  by  or  for  DOE 
to  protect  individuals  from  exposure  to 
radiation  and/or  radioactive  material. 

Declared  pregnant  worker  means  a 
woman  who  has  voluntarily  declared  to 
her  employer,  in  writing,  her  pregnancy 
for  the  piupose  of  being  subject  to  the 
occupational  dose  limits  to  the  embryo/ 
fetus  as  provided  in  §  835.206.  This 
declaration  may  be  revoked,  in  writing, 
at  any  time  by  the  declared  pregnant 
worker. 

•  •        •        •        • 

Derived  air  concentration-hour  (DAC- 
hour)  is  the  product  of  the  concentration 
of  radioactive  material  in  air  (expressed 
as  a  fraction  or  multiple  of  the  DAC  for 
each  radionuclide)  and  the  time  of 
exposure  to  that  radionuclide,  in  hoiu*s. 

DOE  activity  means  £in  activity  taken 
for  or  by  DOE  in  a  DOE  operation  or 
facility  that  has  the  potential  to  result  in 
the  occupational  exposure  of  an 
individual  to  radiation  or  radioactive 
material.  The  activity  may  be,  but  is  not 
limited  to,  design,  constructicm, 
operation,  or  deccxnmissioning.  To  the 
extent  appropriate,  the  activity  may 
involve  a  single  DOE  facility  or 
operation  or  a  combination  of  facilities 
and  operations,  possibly  including  an 
entire  site  or  multiple  DOE  sites. 

•  «        «        •        * 

High  contamination  area  means  any 
area,  accessible  to  individuals,  where 
removable  contamination  levels  exceed 
or  are  likely  to  exceed  100  times  the 
surface  radioactivity  values  specified  in 
appendix  D  to  this  part. 

•  •        •        *        * 
Member  of  the  public  means  an 

individual  who  is  not  a  general 
employee.  An  individual  is  not  a 
"member  of  the  public"  during  any 
period  in  which  the  individual  receives 
an  occupational  dose. 

•  •        •        •        • 

Monitoring  means  the  measiurement  of 
radiation  levels,  airborne  radioactivity 
concentrations,  radioactive 
contamination  levels,  or  quantities  of 
radioactive  material  and  the  use  of  the 
results  of  these  measurements  to 
evaluate  potential  and  actual  exposures 
to  ionizing  radiation. 


Occup<xtional  dose  means  an    > 
individual's  ionizing  radiation  dose 
(external  and  internal)  as  a  result  of  that 
individual's  work  assignment. 
Occupational  dose  does  not  include 
doses  received  as  a  medical  patient  or 
doses  resulting  from  backgroimd 
radiation  or  participation  as  a  subject  in 
-medical  research  programs. 
•        •        •        *        * 

Radioactive  material  area  means  any 
area,  accessible  to  individiuds,  in  which 
items  or  containere  of  radioactive 
material  exist  and  the  total  activity  of 
radioactive  material  exceeds  ten  times 
the  appUcable  values  provided  in 
appendix  E  to  this  part. 

Radioactive  material  transportation 
means  the  movement  of  radioactive 
material  having  a  specific  activity  in 
excess  of  0.002  microcurie  per  gram  by 
aiKraft,  rail,  vessel,  or  highway  vehicle 
outside  of  a  controlled  area.  Radioactive 
material  transportation  does  not  include 
preparation  of  material  or  packagings  for 
transportation,  conduct  of  sxvveys 
required  by  this  part,  or  application  of 
markings  and  labels  required  for 
transportation. 

Radiological  area  means  any  area(s) 
within  a  controlled  area  defined  as  a 
"radioactive  material  area,"  "radiation 
area."  "high  radiation  area,"  "very  high 
radiation  area,"  "contamination  area," 
"high  contamination  area,"  or  "airborne 
radioactivity  area"  in  accordance  with  . 
this  section. 

Radiological  control  technician  means 
a  radiological  worker  whose  primary  job 
assignment  involves  monitoring  of 
workplace  radiological  conditions, 
specification  of  protective  measures, 
and  provision  of  assistance  and 
guidance  to  other  individuals  in 
implementation  of  radiological  controls. 

•  •        •        •        • 

Real-time  air  monitoring  means 
measurement  of  the  concentrations  or 
quantities  of  airborne  radioactive 
materials  on  a  continuous  basis. 

•  •        •        •       • 

Respiratory  protective  device  means 
an  apparatus,  such  as  a  respirator,  used 
to  reduce  an  individual's  intake  of 
airborne  radioactive  materials. 

Sealed  radioactive  source  means  a 
radioactive  source  memufactured, 
obtained,  or  retained  for  the  purpose  of 
utilizing  the  emitted  radiation.  The 
sealed  radioactive  source  consists  of  a 
known  or  estimated  quantity  of 
radioactive  material  contained  within  a 
sealed  capsule,  sealed  between  layer(s) 
of  non-radioactive  material,  or  firmly 
fixed  to  a  non-radioactive  surface  by 
electroplating  or  other  means  intended 
to  prevent  leakage  or  escape  of  the 
radioactive  materiaL 
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Source  leak  test  means  a  test  to 
detennine  if  a  sealed  radioacdve  soiuoe 
is  leaking  radioactive  material 

•        •        •        •        • 

Week  means  a  period  of  sevoi 
consecutive  days  beginning  on  Sunday. 

Year  means  the  period  of  time 
beginning  on  or  near  January  1  and 
ending  on  or  near  Decembw  31  of  that 
same  year  used  to  determine 
compliance  with  the  provisions  of  this 
part.  The  starting  and  ending  date  of  the 
year  used  to  determine  compliance  may 
be  changed  provided  that  the  change  is 
made  at  the  beginning  of  the  year  and 
that  no  day  is  omitted  or  dupUcated  in 
consecutive  years. 

(b)*  •  • 

Cumulative  total  effective  dose 
equivalent  means  the  simi  of  all  total 
effective  dose  equivalent  values 
recorded  for  an  individual,  where 
available,  for  each  year  occupational 
exposiue  was  received,  beginning 
January  1, 1989. 


QuAUTY  Factors— Continued 


Racfation  type 


Alpha  particies  and  multiple- 
charged  particies  (and  partides 
of  unknown  charge)  of  unknoivn 
energy  „ 


QuaMy 
factor 


When  spectral  data  are  insufBdent  to 
identify  the  energy  of  the  neutrons,  a 
quality  factor  of  10  shall  be  used. 

(ii)  When  sptectral  data  are  sufficient 
to  identify  the  energy  of  the  neutrons, 
the  following  mean  quality  factor  values 
may  be  used: 

QuALTTY  Factors  for  Neutroi^ 

[Mean  quality  factors.  Q  (maximum  value  in  a 
30-cm  dosimetry  phantom),  and  values  of 
neutron  flux  density  that  deliver  in  40  hours, 
a  maximum  dose  equivalent  of  100  mrem 
(0.001  sievert).  Where  neutron  energy  falls 
t>etween  Nstad  values,  the  more  restrictive 
mean  quality  factor  shall  be  used.] 


Neutron 
fkixderv 

sity 
(cm-is-') 


Effective  dose  equivalent  (He)  means  h4eutron  enerov 

the  summation  of  the  products  of  the  (MeV) 

dose  equivalent  received  by  specified 

tissues  of  the  body  (Ht)  and  the  

appropriate  weighting  factor  (wt) — that  2.5x1 0-»  themrttl  . 

is,  He=2wtHt.  It  includes  the  dose  bom  1x10-' 

radiation  sources  internal  and/or  1x10"*  ...,. — ......;, 

external  to  the  body.  For  purposes  of  1  xl  0  - » 

compUance  with  this  part,  deep  dose  1x10-* 

equivalent  to  the  whole  body  may  be  1x10"' .._ 

used  as  effective  dose  equivalent  for  1x10  * „ 

external  exposvu^.  The  effsctive  dose  V^n- 1  " — 

equivalent  is  expressed  in  units  of  rem  5x10" ' 

(or  sievert).  ^  " " ~ 

External  dose  or  exposure  means  that 

portion  of  the  dose  equivalent  received  , "■ 

from  radiation  sources  outside  the  body  .q"~ 

(i.e.,  "external  sources").  .. 

14  .„ ^_ 

20 

Quality  factor  (Q)  means  the  principal     40 

modifying  factor  used  to  calculate  the         60 

dose  equivalent  from  the  absorbed  dose;     1x10* 

the  absorbed  dose  (expressed  in  rad  or        2x10' 

gray)  is  multiplied  by  the  appropriate         3x10  » 

quality  factor.  4x1 0' 

(i)  TTie  quality  factors  to  be  used  for        

determining  dose  equivalent  in  rem  are      •        •        •        •        * 

shown  below:  Total  effective  dose  equivalent  {JEDE) 

means  the  sum  of  the  effective  dose 
equivalent  (for  external  expostues)  and 
the  committed  effective  dose  equivalent 
(for  internal  exposures). 


2 

680 

2 

680 

2 

560 

2 

560 

2 

580 

2 

680 

2J& 

700 

7JS 

115 

11 

27 

11 

19 

9 

20 

8 

16 

7 

17 

6.5 

17 

7.5 

12 

8 

11 

7 

10 

5.5 

11 

4 

14 

3.5 

13 

3.5 

11 

3.5 

10 

QuAUTT  Factors 


Radationtype 


X-rays,  gamma  rays,  positrons. 
oloctrona  Onduding  tritium  beta 
particles) „ 

Neutrons,  SIO  keV 

Neutrons,  >10  keV 

Protons  arxl  sirigly-charged  par- 
ticles of  unknown  energy  with 
rest  mass  greater  than  one 
atomic  mass  unit  .._.....„.„ „. 


Quality 
factor 


1 

3 

10 


10 


Weighting  factor  (wt)  means  the 
fraction  of  the  overall  heal&  risk, 
resulting  bma  imiform.  whole  body 
irradiation,  attribut^le  to  specific  tissue 
(T).  The  dose  equivalent  to  tissue,  Ht,  is 
multiplied  by  the  appropriate  weighting 
factor  to  obtain  the  dose  equivalent  to 
that  tissue.  The  weighting  factors  are  as 
followrs: 


Weighting  Factors  for  Various 
Organs  and  Tissues 


20 


Organs  or  tissues,  T 

!■>-[, J, til, 1  1, 

weipwng 
factor,  wr 

Gonads „      . 

Breasts 

0.25 
015 

Red  tx>ne  marrow 

Lungs . 

Thyroid 

Bone  surfaces 

Renr«inder '  

Whole  body  2 „.. „ 

0.12 
0.12 
0.03 
0.03 
0.30 
1.00 

'  "Remainder  means  the  five  other  organs 
or  tissues  with  the  highest  dose  (e.g.,  fiver. 
kkJney,  spleen,  thymus,  adrenal,  penaeas, 
stomach,  smaU  intestine,  and  upper  large  in- 
testine). The  weighting  factor  for  each  remain- 
ing organ  or  tissue  is  0.06. 

^For  the  case  of  uniform  external  irradtatton 
of  the  whole  body,  a  weighting  factor  (wt) 
equal  to  1  may  be  used  in  detemiination  of 
ttie  effective  dose  equivalent 


{835.4    [Amandad] 

4.  Section  835.4  is  amended  by 
adding  "roentgen,"  after  "rad,"  in  the 
first  sentence  and  removing  the  last 
sentence. 

Subpart  B— Radiation  Protection 
Progranta 

5.  Section  835.101  is  amended  by 
revising  paragraph  (f)  to  read  as  follows, 
removing  paragraph  (g),  and 
redesignating  paragraphs  (h),  (i),  and  (j) 
as  (g),  (h),  and  (i)  respectively;  in 
paragraph  (d),  the  reference  to 

"§  835.101(i)"  is  changed  to 
"1835.101(h)". 

{835.101    Radiation  protacbon  programa. 

•  •        •        •        • 

(f)  The  RPP  shall  include  plans, 
schedules,  and  other  measures  for 
achieving  compUance  with  regulations 
of  this  part.  Unless  otherwise  specified, 
compliance  with  amendments  to  thi« 
part  shall  be  achieved  no  later  than  180 
days  following  approval  of  the  revised 
RPP  by  DOE  Compliance  with  the 
requirements  of  §  835.402Ud)  for 
radiobioassay  program  accreditation 
must  be  achieved  no  later  than  January 
1.2000. 

•  •        •        •        • 

6.  Section  835.102  is  revised  to  read 
as  follows: 

{835.102    Intamal  audita 

Internal  audits  of  the  radiation 
protection  program,  including 
examination  of  program  contmit  and 
implementation,  shall  be  conducted 
through  a  process  that  ensures  that  all 
functional  elements  are  reviewed  no 
less  frequently  than  every  36  months. 

7.  Section  835.202  is  amended  by 
revising  the  section  heading,  revising 
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the  introductory  text  of  paragraph  (a), 
and  revising  paragraphs  (b)  and  (c)  to 
read  as  follows: 


§835.202    OccupatlonaidoMHfnItsfor 
gMMfii  wnptoyeM. 

(a)  The  occupational  exposure  to 
general  employees  resulting  from  DOE 
activities,  other  than  planned  special 
exposures  under  $  835.204  and 
emergency  exposures  conducted  in 
compliance  with  DOE  Orders  for 
emergency  operations,  shall  be 
controlled  so  the  following  limits  bom 
all  occupational  doses  are  not  exceeded 
in  a  year. 

(b)  All  occupational  doses  received 
during  the  current  year,  except  doses 
resulting  from  planned  special 
exposures  under  §  835.204  and 
emergency  exposures  conducted  in 
compliance  with  DOE  Orders  for 
emergency  operations,  shall  be  included 
when  demonstrating  compliance  with 
§$  835.202(a)  and  835.207. 

(c)  Exposures  from  backgroimd, 
therapeutic  and  diagnostic  medical 
radiation,  and  participation  as  a  subject 
in  medical  research  programs  shall  not 
be  included  in  dose  records  or  in  the 
assessment  of  compliance  with  the 
occupational  dose  limits. 

.8.  Section  835.203  is  amended  by 
revising  the  section  heading  and 
paragraph  (a)  to  read  as  follows  and  by 
removing  paragraph  (c): 

f  835.203    Combining  internal  and  axtamal 
doa*  aquivaients. 

(a)  For  individuals  monitored  in 
accordance  with  §835.402  (a)  and  (c), 
the  total  effective  dose  equivalent 
during  a  year  shall  be  determined  by 
summing  the  efiiective  dose  equivalent 
from  external  exposures  and  the 
committed  effective  dose  equivalent 
from  intakes  during  the  year.  For 
individual  monitoring  that  is  performed, 
but  not  required  by  either  §  835.402(a) 
or  §  835.402(c)  (non-mandatory 
monitoring),  siunming  of  the  external 
and  internal  doses  is  required  only 
when  the  dose  determined  by  the  non- 
mandatory  monitoring  exceeds  the 
associated  monitoring  threshold 
established  in  §  835.402(a)  or 
§  835.402(c). 

9.  Section  835.204  is  amended  by 
revising  paragraphs  (a)(3),  (c)(1).  (c)(2) 
and  (d)  to  read  as  follows: 

S  835.204    Planned  spadal  axpoauraa. 

(a)  •  •  * 

(3)  Joint  written  approval  is  received 
frtim  the  appropriate  DOE  Headquarters 
program  office  and  the  Secretarial 


Officer  responsible  for  environment, 
safety  and  health  matters. 

(c)-** 

(1)  In  a  year,  the  numerical  value  of 
the  dose  limits  established  in  §  835.202; 
or 

(2)  Over  the  individual's  lifetime,  five 
times  the  numerical  value  of  the  dose 
limits  estabUshed  in  §  835.202. 

(d)  Prior  to  a  planned  special 
exposure,  written  consent  shall  be 
obtained  frt>m  each  individual  involved. 
Each  such  written  consent  shall  include: 

(1)  The  purpose  of  the  planned 
operations  and  procedures  to  be  used: 

(2)  The  estimated  doses  and 
associated  potential  risks  and  specific 
radiological  conditions  and  other 
hazards  which  might  be  involved  in 
performing  the  ta^;  and    . 

(3)  Instructions  on  the  measures  to  be 
taken  to  keep  the  dose  ALARA 
considering  other  risks  that  may  be 
present 

•        •        •        •        •  . 

10.  Section  835.207  is  revised  to  read 
as  follows: 

f835w207    Occupational  doaa  Nmita  for 


No  minor  shall  be  occupationally 
exposed  to  radiation  and/or  radioactive 
material  daring  direct  on-site  access  at 
a  DOE  site  or  facility  in  excess  of  0.1 
rem  (0.001  sievert)  total  effective  dose 
equivalent  or  be  occupationally  exposed 
in  excess  of  10  percent  of  the  limits  for 
general  employees  specified  in 
§  835.202(a)  (2).  (3).  and  (4)  in  a  year. 

11.  Section  835.208  is  revised  to  read 
as  follows: 

f«3&208    Umita  for  ntambart  of  tha  public 
antartng  a  ccntroliad  area. 

No  member  of  the  pubUc  shall  be 
exposed  to  radiation  tmd/or  radioactive 
material  during  access  to  the  controlled 
area  at  a  E)OE  site  or  facility  in  excess 
of  0.1  rem  (0.001  sievert)  total  effective 
dose  equivalent  in  a  year. 

§835209    [Amandad] 

12.  Section  835.209  is  amended  by 
removing  paragraph  (b)  and 
redesignating  paragraph  (c)  as  (b). 

Subpart  E— Monitoring  In  the 
Workplace 

13.  Section  835.401  is  amended  by 
revising  the  introductory  text  of 
paragraphs  (a)  and  (c)  and  paragraph 
(c)(1)  to  read  as  follows: 

§835.401    Qanaral  raquiramanta. 

(a)  Monitoring  and  surveys  shall  be 
performed  to: 


(c)  Instruments  and  equipment  used 
for  monitoring  and  surveys  shall  be: 
■  (1)  Periodioilly  maintained  and 
calibrated  on  an  established  frequency 
of  at  least  once  every  twelve  months; 

14.  Section  §  835.402  is  revised  to 
read  as  follows: 

§835.402    Individual  monitorfng. 

(a)  For  the  purpose  of  monitoring 
individual  exposures  to  external 
radiation,  personnel  dosimetera  shall  be 
provided  to  and  used  by: 

(1)  Radiological  workers  who,  under 
typical  conditions,  are  likely  to  receive 
one  or  more  of  the  following: 

(i)  A  deep  dose  equivalent  to  any 
portion  of  the  whole  body  of  0.1  rem 
(0.001  sievert)  or  more  in  a  year; 

(ii)  A  shallow  dose  equivalent  to  the 
skin  or  to  any  extremity  of  5  rems  (0.05 
sievert)  or  more  in  a  year; 

(iii)  A  lens  of  the  eye  dose  equivalent 
of  1.5  rems  (0.015  sievert)  or  more  in  a 
year; 

(2)  Declared  pregnant  workers  who 
are  likely  to  receive  from  external 
sources  a  dose  equivalent  to  the 
embryo/fetus  in  excess  of  10  percent  of 
the  applicable  limit  in  §  835.206; 

(3)  Occupationally  exposed  minors 
likely  to  receive  a  dose  in  excess  of  50 
percent  of  the  applicable  limits  in 

§  835.207  in  a  year  frt>m  external 
sources; 

(4)  Membera  of  the  public  entering  a 
controlled  area  likely  to  receive  a  dose 
in  excess  of  50  percent  of  the  limit  in 
§  835.208  in  a  year  from  external 
sources;  or 

(5)  Individuals  entering  a  high  or  very 
hi^  radiation  area. 

(b)  External  dose  monitoring  programs 
shall  be  adequate  to  demonstrate 
compliance  with  the  dose  limits 
established  in  subpart  C  of  this  part. 
Except  as  provided  in  paragraph  (e)  of 
this  section,  personnel  dosimetry 
programs  implemented  to  demonstrate 
compliance  with  §835. 402(a)  shall: 

(1)  Be  accredited  in  accordance  with 
the  DOE  Laboratory  Accreditation 
Program  for  Personnel  Dosimetry;  or. 

(2)  Be  excepted  frvm  accreditation  in 
accordance  with  the  DOE  Laboratory 
Accreditation  Program  for  Personnel 
Dosimetry. 

(c)  For  the  purpose  of  monitoring 
individual  exposures  to  internal 
radiation,  internal  dosimetry  programs 
(including  routine  bioas&ay  programs) 
shall  be  conducted  for: 

(1)  Radiological  worken  who,  under 
•    typical  conditions,  are  likely  to  receive 
0.1  rem  (0.001  sievert)  or  more 
committed  effective  dose  equivalent 
from  all  occupational  radionuclide 
.    intakes  in  a  year; 
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(2)  Declared  pregnant  woxken  likely 
to  receive  an  intake  resulting  in  a  dose 
equivalent  to  the  embryo/fetiis  in  excess 
of  10  percent  of  the  limit  stated  in 
§835.206; 

(3)  Occupationally  exposed  minors 
who  are  likely  to  receive  a  committed 
effective  dose  equivalent  in  excess  of  50 
percent  of  the  applicable  limit  stated  in 
§  835.207  from  all  radionuclide  intakes 
in  a  year,  or 

(4J  Members  of  the  public  entering  a 
controlled  area  likely  to  receive  a 
committed  effective  dose  equivalent  in 
excess  of  50  percent  of  the  limit  stated 
in  §  835.208  from  all  radionuclide 
intakes  in  a  year. 

(d)  Internal  dose  monitoring  programs 
shall  be  adequate  to  demonstrate 
compliance  with  the  dose  limits 
estabUshed  in  subpart  C  of  this  part. 
Except  as  provided  in  paragraph  (e)  of 
this  section,  radiobioassay  programs 
implemented  to  demonstrate 
compliance  with  §  835.402(c)  shall: 

(Ij  Be  accredited  in  accordance  with 
the  DOE  Laboratory  Accreditation 
Program  for  Radiobioassay;  or 

(2)  Be  excepted  from  accreditation  in 
accordance  with  the  DOE  Laboratory 
Accreditation  Program  for 
Radiobioassay. 

(e)  Personnel  Dosimetry  or 
Radiobioassay  Programs  implemented  to 
demonstrate  compliance  with 

§  835.402(a)  or  §  835.402(c)  respectively, 
that  do  not  comply  with  the  DOE 
Laboratory  Accreditation  Program 
Administration  Technical  Standard 
(latest  version)  require  the  approval  of 
the  Secretarial  Officer  responsible  for 
environment,  safety  and  health  matters. 
Approval  may  be  given  if  such  programs 
demonstrate  performance  equivalent  to 
that  of  programs  accredited  imder  the 
appUcable  CKDE  Laboratory 
Accreditation  Program. 

15.  Section  835.403  is  revised  to  read 
as  follows: 

§835.403    Air  monitoring. 

Monitoring  of  airborne  radioactivity 
concentrations  shall  be  performed  in 
accordance  with  the  provisions  of  this 
section. 

(a)  Air  sampling  shall  be  performed: 

(1)  Where  an  individual  is  likely  to 
receive  an  exposure  of  40  or  more  DAC- 
hours  in  a  year.  Samples  representative 
of  air  inhaled  by  workers  shall  be  taken 
as  necessary  to  detect  and  evaluate  the 
level  or  concentration  of  airborne 
radioactive  material  fit  work  locations; 
or 

(2)  Where  respiratory  protective 
devices  for  protection  against  airborne 
radionuclides  have  been  prescribed. 

(b)  Real-time  air  monitoring  shall  be 
performed  where  imexpected  increases 


in  airborne  radioactivity  levels  are  likely 
to  result  in  an  exposure  to  an  individual 
exceeding  40  DAC-hours  in  one  week. 

(c)  For  the  airborne  radioactive 
material  that  could  be  encountered,  real- 
time air  monitors  shall  have  alarm 
capability  and  sufficient  sensitivity  to 
alert  potentially  exposed  individuals 
that  immediate  action  is  necessary  in 
order  to  minimize  or  terminate 
inhalation  exposures. 

16.  Section  835.404  is  amended  by 
revising  paragraphs  (d)  and  (f)  to  read  as 
follows: 

§835.404    Radioactive  contamination 
controi  and  monNortng. 

•  *        •        •        • 

(d)  Areas  accessible  to  individuals 
where  the  measured  total  contamination 
levels  exceed  the  total  surface 
radioactivity  values  specified  in 
appendix  D  to  this  part,  but  the 
removable  contamination  levels  are  less 
than  the  removable  surface  radioactivity 
values  specified  in  appendix  D  to  this 
part,  shall  be  controlled  as  follows  when 
located  outside  of  radiological  areas: 

(1)  The  area  shall  be  routinely 
surveyed  to  ensure  the  removable 
contamination  level  remains  below  the 
values  specified  in  appendix  D  to  this 
part; 

(2)  The  area  shall  be  conspicuously 
marked  to  warn  individuals  of  the 
contaminated  status;  and 

(3)  Written  procedures  shall  be 
established  and  implemented  to  prevent 
implanned  or  uncontrolled  removal  of 
the  radioactive  material. 

»        *        ii        *        * 

(f)  Appropriate  monitoring  to  detect 
the  presence  of  contamination  shall  be 
performed  by  individuals  exiting 
radiological  areas  established  to  control 
reinovable  contamination  and/or 
airborne  radioactivity. 

•  *        •        *        * 

17.  Section  835.405  is  added  to 
subpart  E  to  read  as  follows: 

§835.405    Receipt  of  radioactive  packages. 

(a)  If  packages  containing  quantities  of 
radioactive  material  in  excess  of  a  Type 
A  quantity  (as  defined  in  10  CFR  71.4) 
are  expected  to  be  received, 
arrangements  shall  be  made  to  either. 

(1)  Take  possession  of  the  package 
when  the  carrier  offers  it  for  delivery;  or 

(2)  Receive  notification  as  soon  as 
practicable  after  arrival  of  the  package  at 
the  carrier's  terminal  and  to  take 
possession  of  the  package  expeditiously 
after  receiving  notification. 

(b)  External  surfaces  of  packages 
known  to  contain  radioactive  material 
shall  be  surveyed  for  radioactive 
contamination  if  the  package: 


(1)  Is  labeled  with  a  Radioactive 
White  I,  Yellow  n,  or  Yellow  m  label  (as 
specified  in  49  CFR  172.403  and 
172.436-440):  or 

(2)  Has  been  transported  as  low 
specific  activity  material  (m  an 
exclusive  use  vehicle  (as  these  terms  are 
defined  in  It)  CFR  71.4);  or 

(3)  Has  evidence  of  degradation,  such 
as  packages  that  are  crudbed,  wet.  or 
damaged. 

(c)  External  surfaces  of  packages 
known  to  contain  radioactive  material 
shall  be  surveyed  for  radiation  levels  ff 
the  package: 

(1)  Is  labeled  with  a  Radioactive 
White  I,  Yellow  n,  or  Yellow  m  label  (as 
specified  49  CFR  172.403  and  172.436- 
440)  and  contains  a  Type  A  (as  defined 
in  10  CFR  71.4)  or  greater  quantity  of  .. 
radioactive  material;  or 

(2)  Has  been  transported  as  low 
specific  activity  material  on  an 
exclusive  use  vehicle  (as  these  terms  are 
defined  in  10  CFR  71.4);  or 

(3)  Has  evidence  of  degradation,  such 
as  packages  that  are  crushed,  wet,  or 
damaged. 

(d)  The  surveys  required  by 
paragraphs  (b)  and  (c)  of  this  section 
shall  be  performed  as  soon  as 
practicable  after  receipt  of  the  package, 
but  not  later  than  3  hours  after  the 
package  is  received  if  it  is  received 
diiring  normal  working  hours,  or  not 
later  than  3  hours  from  the  beginning  of 
the  next  working  day  if  it  is  received 
after  working  hours. 

(e)  Surveys  of  received  packages  fcv 
radioactive  contamination  are  not 
necessary  if  the  package  contains  only 
special  form  (as  defined  in  10  CFR  71.4) 
or  gaseous  radioactive  material. 

(f)  Written  procediues  for  safely 
opening  packages  in  which  radioactive 
material  is  received  shall  be  established 
and  implemented.  These  procedures 
shall  give  due  consideration  to  special 
instructions  for  the  type  of  package 
being  opened. 

Subpart  F — Entry  Control  Program 

18.  Section  835.501  is  amended  by 
revising  paragraph  (d),  redesignating 
paragraph  (e)  as  paragraph  (f),  and 
adding  a  new  paragraph  (e)  to  read  as 
follows: 


§836^1    RadMogieal 


(d)  Written  procedures  shall  be 
established  and  implemented  as 
necessary  to  demonstrate  compliance 
%vith  the  provisions  of  this  subpart.  The 
procedures  shall  include  actions 
required  to  ensure  the  efiisctiveness  and 
operability  of  barricades,  devices, 
alarms,  and  locks. 
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(e)  Written  authorizatioiis  shall  be 
required  to  control  entry  into  and 
perform  work  within  radiological  areas. 
These  authorizations  shall  specify 
radiation  protection  measures 
commensurate  with  the  existing  and 
potential  hazards. 

19.  In  $835,502,  paragraphs  (a),  (b). 
and  (c)  are  redesignated  as  para^phs 
(b),  (c),  and  (d)  respectively;  the 
paragraph  heading  of  redesignated 
par^iraph  (b)  is  revised  to  read 
"Physical  controls";  and  new  paragraph 
(a)  is  added  and  redesignated  paragraph 
(c)  is  revised  as  follows: 

f83&502    High  and  very  high  radladofi 

(a)  The  following  measures  shall  be 
implemented  for  each  entry  into  a  high 
radiation  area: 

(1)  The  area  shall  be  surveyed  as 
necessary  during  access  to  determine 
the  exposuje  rates  to  which  the 
individiial  is  exposed;  and 

(2)  Each  individual  shall  be  provided 
a  supplemental  dosimetry  device 
capi^le  of  providing  an  immediate 
indication  of  the  individual's  integrated 
dose  during  the  entry. 

(c)  Very  high  radiation  areas.  In 
addition  to  the  above  requirements, 
additional  measures  shall  be 
implemented  to  ensure  individuals  are 
not  able  to  gain  access  to  very  high 
radiation  areas. 

Subpart  Q — Posting  and  Labeling 

20.  Section  835.601  is  revised  to  read 
as  follows: 

{835.601    Qanerai  requiremenls. 

(a)  Areas  shall  be  posted  in 
accordance  with  this  subpart  to  provide 
warning  to  individuals  of  the  presence, 
or  potential  presence,  of  radiation  or 
radioactive  materials. 

(b)  Except  as  provided  in  §  835.602(b), 
postings  and  labels  required  by  this 
subpart  shall  include  Uie  standard 
radiation  warning  trefoil  in  black  or 
magenta  imposed  upon  a  yellow 
background. 

(c)  Signs  reqxiired  by  this  subpart 
shall  be  clearly  and  conspicuously 
posted  and  may  include  radiological 
protection  instructions. 

(d)  The  posting  and  labeling 
requirements  in  this  subpart  may  be 
modified  to  reflect  the  special 
considerations  of  DOE  activities 
conducted  at  private  residences  or 
businesses.  Such  modifications  shall 
provide  the  same  level  of  protection  to 
individuals  as  the  existing  provisions  in 
this  subpart. 


21.  Section  835.602  is  amended  by 
revising  paragraph  (a)  to  read  as  follows: 

I83BM2   ControlMlaraM. 

(a)  Each  access  point  to  a  controlled 
area  (as  defined  in  $  835.2)  shall  be 
posted  whenever  radiological  areas  exist 
in  the  area.  Individuals  who  enter  only 
the  controlled  area  without  entering 
radiological  areas  are  not  expected  to 
receive  a  total  efiiactive  dose  equivalent 
of  more  than  100  mrem  (0.001  sievert) 
in  a  year. 
»        »        •        •        • 

22.  Section  835.603  is  revised  to  read 
as  follows: 


1836.803    RMlMoglcai  I 

Each  access  point  to  a  radiological 
area  (as  defined  in  §  835.2)  shall  be 
posted  with  conspicuoiis  signs  bearing 
the  wording  provided  in  this  section. 

(a)  Radiation  Area.  The  words 
"Caution,  Radiation  Area"  shall  be 
posted  at  each  radiation  area. 

(b)  High  Radiation  Area.  The  words 
"Caution,  High  Radiation  Area"  or 
"Danger,  Hi^  Radiation  Area"  shall  be 
posted  at  each  high  radiation  area. 

(c)  Very  High  Radiation  Area.  The 
words  "Grave  Danger,  Very  High 
Radiation  Area"  shall  be  posted  at  each 
very  high  radiation  area. 

(d)  Airborne  Radioactivity  Area.  The 
words  "Caution,  Airborne  Radioactivity 
Area"  or  "Danger,  Airborne 
Radioactivity  Area"  shall  be  posted  at 
each  airborne  radioactivity  area. 

(e)  Contamination  Area.  The  words 
"Caution.  Contamination  Area"  shall  be 
posted  at  each  contamination  area. 

(f)  High  Contamination  Area.  The 
words  "Caution,  High  Contamination 
Area"  or  "Danger,  High  Contamination 
Area"  shall  be  posted  at  each  high 
contamination  area. 

(g)  Radioactive  Material  Area.  The 
words  "Caution,  Radioactive 
Matehal(s)"  or  "Danger,  Radioactive 
Material(s)"  shall  be  posted  at  each 
radioactive  material  area. 

23.  Section  835.604  is  added  to 
subpart  G  to  read  as  follows: 

{835.604    ExoaptkMW to  posting 
rsqulrsments. 

(a)  Areas  may  be  excepted  from  the 
posting  reqiiirements  of  §  835.603  for 
periods  of  less  than  8  continuous  hours 
when  placed  under  continuous 
observation  and  control  of  an  individual 
knowledgeable  of,  and  empowered  to 
implement,  required  access  and 
exposure  control  measures. 

(b)  The  following  areas  are  excepted 
from  the  radioactive  material  area 
posting  requirements  of  §  835.603(g): 

(1)  Areas  posted  in  accordance  with 
$  835.603(a)  through  (f);  and 


(2)  Areas  in  w^ch  each  item  or 
container  of  radioactive  material  is 
clearly  and  adequately  labeled  such  that 
individuals  entering  the  area  are  made 
aware  of  the  hazard. 

(c)  Areas  containing  only  packages 
received  fitim  radioactive  material 
transportation  need  not  be  posted  in 
accordance  with  §  835.603  imtil  the 
packages  are  siuveyed  in  accordance 
vnth  §835.405. 

24.  Section  a35.605  is  added  to 
subpart  G  to  read  as  follows: 

{835.M6    l.absling  Items  and  contalnsrs. 
Except  as  provided  in  §  835.606.  each 
item  or  container  of  radioactive  material 
shall  bear  a  durable,  clearly  visible  label 
bearing  the  standard  radiation  warning 
trefoil  and  the  words  "Caution, 
Radioactive  Material"  or  "Danger. 
Radioactive  Material."  The  label  shall 
also  provide  suifficient  information  to 
permit  individuals  handling  or  using 
the  items  or  containers,  or  working  in 
the  vicinity  of  the  items  or  containers, 
to  talce  precautions  to  avoid  or  minimize 
exposures. 

25.  Section  835.606  is  added  to 
subpart  G  to  read  as  follows: 

{835.606    Exceptions  to  labeling 
requksments. 

Items  and  containers  are  excepted 
bom  the  radioactive  material  labeling 
requirements  of  §  835.605  when: 

(a)  Used,  handled,  or  stored  in  areas 
posted  and  controlled  in  accordance 
with  §§  835.603  and  835.604  and 
sufficient  information  is  provided  to 
permit  individuals  to  take  appropriate 
protective  actions;  or 

(b)  The  quantity  of  radioactive 
material  is  below  the  values  specified  in 
appendix  E  to  this  part;  or 

(c)  Packaged,  labeled,  and  marked  in 
accordance  with  the  regulations  of  the 
Department  of  Transportation  or 
corresponding  DOE  Orders;  or 

(d)  Accessible  only  to  individuals 
authorized  to  handle  or  use  them,  or  to 
woric  in  the  vicinity;  or 

(e)  Installed  in  manufacturing  or 
process  equipment,  such  as  reactor 
components,  piping,  and  tanks. 

Subpart  H— Records 

26.  Section  835.702  of  subpart  H. 
paragraphs  (b),  (c).  (d),  and  (e)  are 
revised  to  read  as  follows: 

835.702    Individual  monitoring  records. 

•        •        •        •    '    • 

(b)  The  results  of  individual  external 
and  internal  dose  monitoring  that  is 
performed,  but  not  required  by 
§  835.402,  shall  be  recorded  if  the 
resulting  doses  exceed  the  monitoring 
thresholds  of  §  835.402(a)  or 
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$  835.402(c).  Recording  of  the  non- 
iinifonn  shallow  dose  equivalent  to  the 
skin  as  determined  under  §  835.205  is 
not  required  if  the  dose  is  less  than  2 
percent  of  the  limit  specified  for  the 
skin  in  §  835.202(a)(4). 

(c)  The  records  required  by  this 
section  shall: 

(1)  Be  sufficient  to  evaluate 
compUance  with  subpart  C  of  this  part; 

(2)  Be  sufficient  to  provide  dose 
information  necessary  to  complete 
reports  required  by  subpart  I  of  this  part 
and  by  DOE  requirements  for 
occiurence  reporting  and  processing; 

(3)  Include  the  following  quantities 
for  external  dose  received  diuing  the 
year: 

(i)  The  effective  dose  equivalent  fiom 
external  soim»s  of  radiation  (deep  dose 
equivalent  may  be  used  as  effective  dose 
equivalent  for  external  exposure); 

(ii)  The  lens  of  the  eye  aose 
equivalent; 

(iii)  The  shallow  dose  equivalent  to 
the  skin;  and 

(iv)  The  shallow  dose  equivalent  to 
the  extremities. 

(4)  Include  the  following  information 
for  internal  dose  resulting  fiom  intakes 
received  diuing  the  year: 

(i)  Committed  efiisctive  dose 
equivalent; 

(ii)  Committed  dose  equivalent  to  any 
organ  or  tissue  of  concern;  and 

(iii)  Identity  of  radionuclides. 

(5)  Include  the  following  quantities 
for  the  summation  of  the  external  and 
internal  dose: 

(i)  Total  effective  dose  equivalent  in  a 
year; 

(ii)  For  any  organ  or  tissue  assigned 
an"  internal  dose  during  the  year,  the 
siun  of  the  deep  dose  equivalent  from 
external  exposiues  and  the  committed 
dose  equivalent  to  that  organ  or  tissue; 
and 

(iii)  Cumulative  total  effective  dose 
equivalent. 

(6)  Include  the  dose  equivalent  to  the 
embryo/fetus  of  a  declared  pregnant 
worker. 

(d)  Documentation  of  all  occupational 
doses  received  during  the  current  year, 
except  for  doses  resulting  bom  planned 
special  exposures  under  §  835.204  and 
emergency  exposures  conducted  in 
compliance  with  DOE  Orders  for 
emergency  operations,  shall  be  obtained 
to  demonstrate  compliance  with 

§  835.202(a).  If  complete  records 
documenting  previous  occupational 
dose  during  the  year  cannot  be  obtained, 
a  written  estimate  signed  by  the 
individual  may  be  used  to  demonstrate 
compliance. 

(e)  For  radiological  workers  whose 
occupational  exposure  is  monitored  in 
accordance  with  §  835.402,  efforts  shall 


be  made  to  obtain  complete  records  of 
prior  years  occupational  internal  and 
external  doses.  If  complete  records      a 
documenting  prior  years  occupational 
doses  cannot  be  obtained,  a  written 
estimate  signed  by  the  individual  may 
he  accepted. 
«        *        *        •        * 

27.  In  §835.703,  paragraphs  (b),  (c) 
and  (d)(1)  are  revised  to  read  as  follows: 

S  835.703    Monitoring  and  worltplace 


(b)  Monitoring  and  survey  results 
used  to  determine  individual 
occupational  dose  from  external  and 
internal  sources; 

(c)  Results  of  siirveys  for  the  release 
and  control  of  material  and  equipment 
as  required  by  §  835.1101.  These  records 
shall  describe  the  property,  date  on 
which  the  siuvey  was  performed, 
identity  of  the  individual  who 
performed  the  survey ,  type  and 
identification  number  of  the  survey 
instnunent  used,  and  results  of  the 
siirvey;  and 

(d)  •  •  * 

(1)- Instruments  and  equipment  used 
for  surveys  and  monitoring  as  required 
by  §835.401;  and 

•  •        *        *        • 

28.  Section  835.704,  paragraph  (a)  is 
amended  by  removing  the  reference  to 
",  835.902,  and  835.903";  paragraph  (b) 
is  amended  by  removing  the  reference  to 
",  835.1002,";  paragraph  (d)  is  revised 
and  a  new  paragraph  (f)  is  added  as 
follows: 

§835.704   Administrative  records. 

•  •        *        •        • 

(d)  Written  declarations  of  pregnancy 
and  revocations  of  declarations  of 
pregnancy  shall  be  maintained. 

•  •        •        *        • 

(f)  Records  shall  be  maintained  as 
necessary  to  evaluate  compliance  with 
the  requirements  of  §§  835.1201  and 
835.1202  for  sealed  radioactive  source 
written  procedures,  inventory,  and 
source  leak  tests. 

Subpart  I— Reports  to  Individuals 

29.  Section  835.801,  paragraph  (a)  is 
revised  to  read  as  follows: 

§835.801    Reports  to  Individuals. 

(a)  Radiation  exposure  data  for 
individuals  monitored  in  accordance 
with  §  835.402  shall  be  reported  as 
specified  in  this  section.  The 
information  shall  include  the  data 
required  under  §  835.702(c).  Each 
notification  and  report  shall  be  in 
writing  and  include:  the  DOE  site  or 
facility  name,  the  name  of  the 


individual,  and  the  individual's  social 
seciuity  niunber,  employee  number,  or 
other  imique  identification  number. 


Subpart  J— Radiation  Safaty  Training 

30.  In  subpart  J,  §  835.901  is  revised 
to  read  as  follows: 

§835.901    Radiation  safety  training. 

(a)  Radiation  safety  training  programs 
shall  be  established  as  necessary  to 
ensiue  compliance  with  the 
requirements  of  this  section. 

(b)  Radiation  safety  training  shall 
include  the  following  topics,  to  the 
extent  appropriate  to  each  individual's 
prior  training,  anticipated  and  actual 
assignments,  and  degree  of  exposure  to 
potential  radiological  hazards: 

(1)  Risks  of  exposure  to  radiation  and 
radioactive  materials,  including  prenatal 
radiation  exposure; 

(2)  Basic  radiological  fundamentals 
and  radiation  protection  concepts; 

(3)  Controls,  limits,  policies, 
procedures,  alarms,  and  other  measures 
implemented  at  the  facility  to  minimize 
exposures  to  radiation  and  radioactive 
materials,  including  both  routine  and 
emergency  actions; 

(4)  Individued  rights  and 
responsibilities  as  related  to 
implementation  of  the  fadUty  radiation 
protection  program; 

(5)  Individual  responsibiUties  for 
implementing  ALARA  measures 
required  by  §835.101;  and 

(6)  Individual  exposure  reports  that 
may  be  requested  in  accordance  with 
§835.801. 

(c)  Individuals  shall  complete 
radiation  safety  training  before  being 
permitted  imescorted  access  to 
controlled  areas  and  prior  to  receiving 
occupational  exposure  during  access  to 
controlled  areas  at  a  DOE  site  or  faciUty. 

(d)  Each  individual  shall  demonstrate 
knowledge  of  the  radiation  safety 
training  topics  established  in 

§  835.901(b),  commensurate  with  the 
hazards  in  the  area  and  required 
controls,  by  successful  completion  of  an 
examination  and  performance 
demonstrations  prior  to  being  permitted 
unescorted  access  to  radiological  areas 
and  prior  to~  performing  unescorted 
assignments  as  a  radiological  worker. 

(e)  Each  radiological  control 
technician  shall  demonstrate  knowledge 
of  the  radiation  safety  training  topics 
established  in  §  835.901(b), 
commensurate  with  the  hazards  and 
required  controls,  by  successful 
completion  of  an  examination  and 
performance  demonstrations  prior  to 
performing  unescorted  assignments. 
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(0  Where  an  escort  is  required  in 
accordance  with  paragraph  (c).  (d),  or  (e) 
of  this  section,  the  escort  shall: 

(1)  Have  completed  required  training, 
examinations,  and  performance 
demonstrations  for  the  area  to  be 
entered  and  the  work  to  be  performed; 
and 

(2)  Ensure  that  all  escorted 
individuak  comply  Mrith  the 
documented  radiation  protection 
program. 

(g)  Retraining  shall  be  provided  to 
individuals  when  there  is  a  significant 
change  to  radiation  protection  policies 
and  procedures  that  may  affect  the 
individual  and  at  intervals  not  to  exceed 
24  months.  Retraining  provided  for 
individuals  subject  to  the  requirements 
of  §83S.901(d]  and  (e)  shall  include 
successful  completion  of  an 
examination. 

H83S.902  and  836.903    [Removed  and 


Subpwt  L    Roleaeet  of  Matedals  and 
Equipment  From  Radtologicai  Areas 

35.  Section  835.1101  is  revised  to  read 
as  follows: 


31.  Sections  835.902  and  835.903  of 
subpart  J  are  removed  and  reserved. 

Sut>part  K— Design  and  Control 

32.  In  §835.1001,  paragraph  (a),  the 
phrase  in  the  first  sentence  "facility  and 
equipment  design"  is  revised  to  read 
"physical  design  features"  and 
paragraph  (c)  is  added  as  follows: 

1836.1001    Design  and  control. 

(c)  During  the  design  of  new  facilities 
or  modification  of  existing  facilities: 

(1)  Optimization  methods  shall  be 
used  to  assure  that  occupational  dose  is 
maintained  ALARA  in  developing  and 
justifying  facility  design  or  modification 
and  physical  controls;  and 

(2)  The  design  or  modification  of  a 
facility  and  the  selection  of  materials 
shall  include  features  that  facilitate 
operations,  maintenance, 
decontamination,  and 
decommissioning. 

33.  Section  835.1002  is  removed  and 
reserved. 

$835.1002    [Removed  and  Reserved] 

34.  Section  835.1003  is  amended  by 
revising  paragraph  (a)(1);  removing 
paragraph  (a)(2);  and  redesignating 
paragraph  (a)(3)  as  paragraph  (a)(2): 

§835.1003    Control  procedures. 

(a)*  •  • 

(1)  The  anticipated  occupational  dose 
to  general  employees  shall  not  exceed 
the  limits  established  in  §  835.202;  and 


1838.1101    nil of 

ecummsni  irom  rswoiogwsi 

The  following  requirements  apply  to 
the  release  of  materials  and  equipment 
from  radiological  areas  for  use  in   . 
controlled  areas: 

(a)  Except  as  provided  in  paragraphs 
(b)  and  (c)  of  this  section,  in  radiological 
areas  established  to  control  surface  or 
airborne  radioactive  material,  material 
and  equipment  shall  be  treated  as 
radioactive  material  and  shall  not  be 
released  from  radiological  areas  to 
controlled  areas  if  either  of  the 
following  conditions  exist: 

(1)  Surveys  of  accessible  surfaces 
show  that  either  the  total  or  removable 
contamination  levels  exceed  the  values 
specified  in  appendix  D  to  this  part;  or 

(2)  Prior  lise  suggests  that  the 
contamination  levels  on  inaccessible 
surfaces  are  likely  to  exceed  the  values 
specified  in  appendix  D  to  this  part. 

(b)  Material  and  equipment  exceeding 
the  total  or  removable  surface 
radioactivity  values  specified  in 
appendix  D  to  this  part  may  be 
conditionally  released  for  movement  on- 
site  from  one  radiological  area  for 
immediate  placement  in  another 
radiological  area  only  if  appropriate 
surveys  are  performed  and  appropriate 
procedures  to  control  the  movement  are 
established  and  exercised. 

(c)  Material  and  equipment  with  fixed 
contamination  levels  that  exceed  the 
values  specified  in  appendix  D  to  this 
part  may  be  released  for  use  in 
controlled  areas  outside  of  the  ' 
radiological  areas  only  under  the 
following  conditions: 

(1)  Removable  contamination  levels 
are  below  the  values  specified  in 
appendix  D  to  this  part;  and 

(2)  Materials  are  routinely  surveyed 
and  clearly  marked,  labeled,  or  tagged  to 
alert  individuals  of  the  contaminated 
status;  and 

(3)  Appropriate  written  procedures 
are  established  and  exercised  to 
maintain  control  of  these  items. 

(d)  Fnor  to  removal  of  materials  and 
equipment  from  radiological  areas  in 
accordance  with  paragraph  (a)  of  this 
section,  all  radioactive  material 
markings  and  labels  shall  be  removed  or 
defaced. 

Subpart  M— Sealed  Radioactive  Source 
Control 

36.  Subpart  M  is  amended  by  adding 
sections  835.1201  and  835.1202  as         ^ 
follows: 


1836.1201 

(a)  Written  procedxires  shall  be 
established  and  implemented  to  control 
accountable  sealed  radioactive  sources. 

(b)  Accoimtable  sealed  radioactive 
sources,  or  their  storage  containere  or 
devices,  shall  be  labeled  in  accordance 
with  §  835.605.  Such  labels  are  exempt 
from  the  design  and  coIot  specifications 
of  §  835.601(b). 


1836.1202 

(a)  Each  accountable  sealed 
radioactive  source  shall  be  inventoried 
at  intervals  not  to  exceed  six  months. 
This  inventory  shall: 

(1)  Establish  the  physical  location  of 
each  accountable  sealed  radioactive 
source: 

(2)  Verify  the  presence  and  adequacy 
of  associated  postings  and  labels;  and 

(3)  Establish  the  adequacy  of  storage 
locations,  containers,  and  devices. 

(b)  Except  for  sealed  sources 
consisting  solely  of  gaseous  radioactive 
material  or  tritium,  each  accountable 
sealed  radioactive  soiuce  having  an 
activity  in  excess  of  0.005  (iQ  shall  be 
subject  to  a  source  leak  test  upon 
receipt,  when  damage  is  suspected,  and 
at  intervals  not  to  exceed  six  months. 
Source  leak  tests  shall  be  ca{>able  of 
detecting  radioactive  material  leakage 
equal  to  or  exceeding  0.005  ^Q. 

(c)  Notwithstanding  the  requirements 
of  paragraph  (b)  of  this  section,  an 
accountable  sealed  radioactive  source  is 
not  subject  to  periodic  source  leak 
testing  if  that  source  has  been  removed 
from  service.  Such  sources  shall  be 
stored  in  a  controlled  location,  subject 
to  periodic  inventory  as  reqvured  by 
paragraph  (a)  of  this  section,  and  subject 
to  source  leak  testing  prior  to  being 
returned  to  service. 

(d)  Notwithstanding  the  requirements 
of  paragraph  (b)  of  this  section,  an 
accoimtable  sealed  radioactive  source  is 
not  subject  to  periodic  inventory  and 
source  leak  testing  if  that  source  is 
located  in  an  area  that  is  unsafe  for 
human  entry. 

(e)  An  accoimtable  sealed  radioactive 
source  found  to  be  leaking  radioactive 
material  shaU  be  controlled  in  a  manner 
that  prevents  the  escape  of  radioactive 
material  to  the  workplace. 

37.  In  §835.1301,  paragraphs  (b)  and 
(d)  are  amended  by  removing  the  phrase 
"or  835.205"  and  the  introductory  text 
of  paragraph  (a)  is  revised  as  follows: 

§  835.1 301    General  provisions. 

(a)  A  general  employee  whose 
occupational  dose  has  exceeded  the 
numerical  value  of  any  of  the  limits 
specified  in  §  835.202  as  a  result  of  an 
accident  or  emergency  may  be  permitted 
to  return  to  work  in  radiological  areas 
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during  the  current  year  providing  that 
all  of  the  following  conditions  are  met: 

•  •        •        •        * 

38.  Section  835.1302,  paragraph  (c)  is 
revised  to  read  as  follows,  paragraph  (d) 
is  removed,  and  paragraph  (e)  is 
redesignated  as  (d)  and  revised  to  read 
as  follows: 

1835.1302    Emergenqr  exposure 
sitiiatlons. 

•  •        *        •        * 

(c)  No  individual  shall  be  required  to 
perform  rescue  action  that  might 
involve  substantial  personal  risk. 

(d)  Each  individual  selected  shall  be 
trained  in  accordance  with  §  835.901(d) 
and  briefed  beforehand  on  the  known  or 
anticipated  hazards  to  which  the 
individual  will  be  subjected. 

1835.1304    [Amended] 

39.  In  §  835.1304,  paragraphs  (a)  and 
(b)(1),  the  word  "personnel"  is  revised 
to  read  "individuals";  in  paragraph 
(b)(4),  the  phrase  "all  personnel"  is 
revised  to  read  "individuals". 

40.  Appendix  A  to  Part  835  is 
amended  by  removing  footnote  5  and 
adding  the  following  paragraph  at  the 
beginning  of  the  introductory  text: 

^pendix  A  to  Part  835 — Derived  Air 
ConcentratiiHU  (DAQ  fior  Controlliiig 
Radiation  Exposure  to  Workers  at  DOE 
Facilities 

The  data  presented  in  appendix  A  are 
to  be  used  for  determining  individual 
internal  doses  in  accordance  with 
§  835.209,  identifying  the  need  for  air 
monitoring  in  accordance  with 
§835.403,  and  identifying  airborne 
radioactivity  areas  as  defined  in 
§83S.2(a). 
***** 

41.  Appendix  B  to  Part  835  is 
removed  and  reserved. 

42.  Appendix  C  to  Part  835  is 
amended  by  removing  the  entries  for  the 
radionuclides  Rn-220  and  Rn-222  and 
their  corresponding  half-lives  and  air 
immersion  DACs  from  the  table  and 
revising  the  introductory  text  preceding 
the  table  as  follows: 

Appendix  C  to  Part  835— Derived  Air 
Concentration  (DAC)  for  Workers  From 
External  Exposure  During  Immersion  in 
^  a  Contaminated  Atmospheric  Cloud 

a.  The  data  presented  in  appendix  C  are  to 
be  used  for  identifying  airborne  radioactivity 
areas  as  defined  in  §  835.2(a),  determining 
individual  internal  doses  in  accordance  with 
$835,209,  and  identifying  the  need  for  air 
monitoring  in  accordance  with  §  835.403. 

b.  The  air  immersion  DAC  values  shown  in 
this  app>endix  are  based  on  a  stochastic  dose 
limit  of  5  rems  (0.05  Sv)  per  yeaf  or  a 
nonstochastic  (organ)  dose  linut  of  50  rems 
(0.5  Sv)  per  year.  Four  colunms  of 


information  are  presentsd:  (1)  radionuclide; 
(2)  half-life  in  units  of  seconds  (s),  minutes 
(min),  hours  (h),  days  (d),  or  years  (yr);  (3) 
air  immersion  DAC  in  luiits  of  ^Ci/ml;  and 
(4)  air  inmiersion  DAC  in  units  of  Bq/m^.  The 
data  are  listed  by  radionuclide  in  order  of 
increasing  atomic  mass.  The  air  immersion 
DACs  were  calculated  for  a  continuous, 
nonshielded  exposure  viaimmersion  in  a 
semi-infinite  atmospheric  cloud.  The  DACs 
listed  in  this  apftendix  may  be  modified  to 
allow  for  submersion  in  a  cloud  of  finite 
dimensions. 

c.  The  DAC  value  for  air  immersion  listed 
fat  a  given  radionuclide  is  determined  either 
by  a  yearly  limit  on  eSective  dose  equivalent, 
which  provides  a  (imit  on  stochastic 
radiation  eSacts,  or  by  a  limit  on  yearly  dose 
equivalent  to  any  organ,  which  provides  a 
limit  on  nonstochastic  radiation  effects.  For 
most  of  the  radionuclides  listed,  the  DAC 
value  is  determined  by  the  yearly  limit  on 
effective  dose  equivalent.  Thus,  the  few  cases 
Where  the  DAC  value  is  determined  by  the 
yearly  limit  on  shallow  dose  equivalent  to 
the  skin  are  indicated  in  the  table  by  an 
appropriate  footnote.  Again,  the  DACs  listed 
in  this  appendix  accoimt  only  for  immersion 
in  a  semi-infinite  cloud  and  do  not  account 
for  inhalation  or  ingestion  exposures. 

d.  Three  classes  of  radionuclides  are 
included  in  the  air  immersion  DACs  as 
described  below. 

(1)  Class  1.  The  first  class  of  radionuclides 
includes  selected  noble  gases  and  short-lived 
activation  products  that  occur  in  gaseous 
form.  For  these  radionuclides,  inhalation 
doses  are  negligible  compared  to  the  external 
dose  fix>m  immersion  in  an  atmospheric 
cloud. 

(2)  Qass  2.  The  second  class  of 
radionuclides  includes  those  for  which  a 
DAC  value  for  inhalation  has  been 
calculated,  but  for  which  the  DAC  value  for 
external  expo8iu«  to  a  contaminated 
atmospheric  cloud  is  more  restrictive  (i.e., 
results  in  a  lower  DAC  value).  These 
radionuclides  generally  have  half-lives  of  a 
few  hours  or  less,  or  are  eliminated  £rom  the 
body  following  inhalation  sufficiently 
rapidly  to  limit  the  inhalation  dose. 

(3)  Class  3.  The  third  class  of  radionuclides 
includes  selected  isotopes  with  relatively 
short  half-lives.  These  radionuclides 
typically  have  half-lives  that  are  less  than  10 
minutes,  they  do  not  occiu-  as  a  decay 
product  of  a  longer  lived  radionuclide,  or 
they  lack  sufficient  decay  data  to  permit 
internal  dose  calculations.  These 
radionuclides  are  also  typified  by  a 
radioactive  emission  of  highly  intense,  high- 
eneigy  photons  and  rapid  removal  from  the 
body  following  inhalation. 

e.  The  DAC  values  are  given  for  individual 
radionuclides.  For  known  mixtures  of 
radionuclides,  determine  the  sum  of  the  ratio 
of  the  observed  concentration  of  a  particular 
radionuclide  and  its  corresponding  DAC  for 
all  radionuclides  in  the  mixture.  If  this  siun 
exceeds  unity  (1),  then  the  DAC  has  been 
exceeded.  For  imknown  radionudides,  the 
UKMt  restrictive  DAC  (lowest  value)  for  those 
isotopes  not  knovim  to  be  absent  shall  be 
used. 


43.  Appendix  D  to  pert  835  is  revised 
as  follows: 

Appmdix  D  to  Part  835 — SoifKe 
Radioactivity  Values 

The  data  presented  in  appendix  D  are  to  be 
used  in  identifying  contamination  and  high 
contamination  areas  as  defined  in  $  83S.2(a), 
identifying  the  need  for  surfece 
contamination  monitoring  and  control  in 
accordance  with  §  835.404,  identifying  the 
need  for  radioactive  matnial  controls  in 
accordance  with  §835.1101. 

Surface  Radioactivity  Values  ^ 

(In  (knp/100  cm^] 


Radonucide 

Re- 
mov- 

Total 
(fixed  4- 

able  2-« 

remov- 
able)2.i 

U^iat.  U-235.  U-238,  and 

1,000 

5,000 

associated  decay  prod- 

ucts. 

Transuranics,  Ra-226,  Ra- 

20 

500. 

228,  Th-230.  Th-228, 

Pa-231.Ac-227. 1-125. 1- 

129. 

TtHWt,  Ttv-232,  Sr-90.  Ra- 

200.... 

1.000. 

223.  Ra-224.  U-232. 1- 

126,  1-131.  M  33. 

• 

Beta-gamma  emitters 

1.000 

5.000. 

(nudkles  with  decay 

modes  other  ttian  alpha 

emisston  or  sponta- 

neous fission)  except 

Sr-90  and  oltters  noted 

above*. 

Tritium  and  tritiated  com- 

10.000 

HIk. 

pounds". 

■The  values  In  this  appendx,  with  the  ex- 
ception noted  in  footnote  6,  appty  to  radk>- 
active  contamination  deposited  on,  but  not  irv 
oorporated  into  the  interior  of,  the  contami- 
nated item.  Where  surface  contamination  t>y 
both  alpha-  and  beta-gamma-emitting  nuclides 
exists,  the  limits  established  for  alpha-  and 
beta-gamma-emitting  nucMes  appty  independ- 
ently. 

2  As  used  in  this  table,  dpm  (dnintegrations 
per  minute)  means  the  rate  of  emission  t>y  ra- 
dioactive material  as  determir>ed  by  correcting 
the  counts  per  minute  otnerved  by  an  appro- 
priate detector  for  t)ackground,  efficiency,  and 
geometric  factors  assodatad  with  ttw  mslru- 


^The  levels  may  be  averaged  over  one 
square  meter  provided  the  maximum  surface 
activity  in  any  area  of  100  cm^  is  less  than 
three  times  ttie  value  specified.  For  purposes 
of  averaging,  any  square  meter  of  surface 
shall  be  conskiered  to  be  above  ttie  surface 
radtoactfvity  vakw  if:  (1)  from  measuremerts 
of  a  representative  number  of  sections  it  is  de- 
termined that  the  average  contamination  level 
exceeds  the  appiicalsle  value;  or  (2)  it  is  deter- 
mined that  ttie  sum  of  the  activity  of  al  iso- 
lated spots  or  particles  in  any  100  cm^  aree 
exceeds  three  times  ttie  applicable  value. 
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*ThB  amount  o(  rsniowabla  radkiartlvB  m^ 
terW  par  100  cmz  of  surface  araa  ahoukl  ba 
deterrnined  by  svviping  the  area  >tMt\  dryWar 
or  soft  staorbent  paper,  appf^^ng  moderate 
piesaure,  and  then  nipasglno  the  amount  of 
radkMctKM  malarial  on  ttw  awipe  wNti  an  ap- 
propriate  instrument  of  known  eflciency. 
(Note  The  use  of  dry  material  may  not  be 
appropriate  for  tritium.)  Whan  rammabte  corv- 
tamination  on  objects  of  surface  area  less 
than  100  cm^  is  determined.  Itie  acMty  per 
unit  area  shall  be  based  on  the  actual  area 
and  the  entire  surface  Shan  be  wiped.  It  is  not 
necessary  to  use  swiping  techniques  to  meas- 
ure removable  cor^aminaten  levels  If  dhect 
scan  surveys  indteate  that  the  total  residual 
surface  contamination  levels  are  wittiin  the 
imite  for  removable  contaminatfon. 

>This  category  of  radhmucides  includes 
mixed  fission  producto,  including  the  Sr-00 
which  is  present  in  them.  It  does  not  apply  to 
Sr-go  which  has  been  separated  from  the 
other  fission  products  or  nmtures  wtwre  ttie 
Sf-90  has  been  enriched 

'Tritium  contamination  rray  diffuse  into  the 
volume  or  matrix  of  materials.  Evaluation  of 
surface  cortemination  sftaM  consider  the  ex- 
tent to  which  such  cnntamiriatton  may  migrate 
to  1t»  surface  In  order  to  ensure  the  surface 
radtoactivity  value  provided  In  this  appendbc  Is 
not  exceeded.  Once  this  cortemination  mi- 
gratas  to  the  surface,  it  m^  be  removable, 
not  fixed,  therefore  a  TotaT  value  does  not 
•PP'y- 

44.  Appendix  E  to  Part  835  is  added 
as  follows: 

.^ypendix  E  to  part  835— Vafaiea  fiM* 
Eatahliahing  Sealed  Radioactive  Source 
AccoontabUity  and  Raiiioactive 
Material  Posting  and  Labeling 
Requirements 

The  data  preientad  in  appendix  E  an  to  be 
used  for  identifying  accountable  sealed 
radioactive  sources  and  radioactive  material 
areas  as  those  terms  are  defined  in  §  835.2(a) 
and  establishing  the  need  for  radioactive 
material  labelii^  in  accradance  with 
M  835.605  and  835.606. 

Note:  The  data  in  tliis  table  are  listed  in 
order  of  increasing  atomic  weight 

Law  than  300  fiQ  (10  MBq) 

H-3 

Be-7 

C-14 

S-35 

Ca-41 

C:a-45 

V-49 

Mn-53 

Fe-55 

Ni-59 

Ni-63 

A8-73 

Se-79 

Rb-«7 

Tc-99 

Pd-107 

Cd-113 

In-115 

Te-123 

CS-13S 

Ce-141 

Gd-152 

Tb-157  , 

Tm-171 

Ta-180 


y/'tn 

':^^x^:- 

Rb-«3 

W-185 

"  '"    ''f    >' 

Y-«8 

W.188 

Zr4i8 

Re-187 

V-.    ■-•'    /• - 

Zr-93 

Tl-204 

.  •-':' ■.''^-  -  '-   <' 

Nb-94 

'■'*'■'-■■  .t"     ■    .'      ... 

Mo-03 

Lass  than  30  iiQ  (1  MBf) 

Tc-95m 

a-36 

Tc-97 

K-40 

■•^\s-y''n'^i{i^. 

Tc-oe 

Fe-S9 

*».''"        .      . 

Ru-ioe 

Co-57 

Rh-101 

Se-7S 

.^'■'      '     ■     .         '              f^A 

Rh-102 

Rb-S4 

'J»-.          — ? 

Rh-102m 

Sr-85 

A-   -     ■  '.': 

Ag-i08m 

Sr-89 
Y-91 

Ag-llOm 
Cd-lOO 

Zr-95 

Sn-126 

Nb-93m 

■-■_"           .•■-',■         '       ■,■■ 

Sb-124 

Nb-gs 

•--       -'.'>         i.''      ■■            . 

^125 

Tc-97m 

.->     *'     '   '      ■    .      .'•* 

Te-121m 

Ru-103 

'"•■               "- '  -V    ■ "-"  .-• 

1-129 

Ag-105 

-*      '  ,  *' 

C«-134 

In-114m 

*            *1^-.." 

C8-137 

Sn-113 

-^.;  w. .'    -^  . 

Ba-133 

Sn-llOm 

::■.       .;.        .     _      .:     ■_y       >. 

Ce-144 

Sn-121m 

■  -  v 

Pm-144 

Sn-123 

•v*             ■      •           * 

Pm-146 

Te-123m 

-    "  '                      .  -'- 

Pm-148m 

Te-125m 

-•, 

Eu-148 

Te-127m 

_V          "                     ^            " 

Eu-150 

Te-12ftm 

L                                       '       ' 

Eu-152 

I-12S 

-'        ,-    .        . 

Eu-154 

L8-137 

■"       =^i               • '                    -"   -     - 

Gd-14« 

Ce-139 

■..*-♦.*' 

Tb-15« 

Pm-143    - 

-    "'                      »     V- 

Tb-160 

Pm-145 

'      ■''  -              -' 

Ho-166m 

Pm-147 

•                                          '              ^              .       ' y' 

Lu-176 

Sm-145 

"',-"" 

Lu-177m 

Sni-151. 

HM72 

Eu-149 

-■  ■     ■    ' 

Ta-182 

Eu-155 

'*■              V-,               -.    / 

Re-184m 

Gd-151 

08-185 

Gd-153 

"/       --'                  ■■   -      ' 

Os-194 

Dy-159 
Tm-170 

*.  -      '           '                    '  ■-    ,' 

Ir-102m 

■*•"•.,                          •         ■ 

Ir-104m 

Yb-169 

•  n..  -  ty..-.---^^ 

Hg-194 

Lu-173 

."•   .      ■"      i;^    .     ,       - 

Pb-202 

Lu-174 

'■■'^    '■      r     .'     - 

Bi-207 

Lu-174m 

.:''■'■- 

Bi-210m 

Hf-175 

A  ■'•■.'  •      ^' 

Cm-241 

Hf-181 

Lees  than  0.3  |iCi  (10  kBq) 

Ta-179 
Re-184 

':   ':'">-'""■ 

Sr-90 
Gd-113m 

Re-186m 

.             -         ■    ' 

La-138 

Ir-192 
Pt-193 

Hf-178m 
Hf-182 

Au-195 

Po-210 

Hg-203 
Pb-205 

■*"        '^r 

Ra-226 
Ra-228 

Np-235 

.             > 

Pu-241 

Pa-237 

•'.t     -  ■   * 

Bk-249 

Lessdiena 

lia(lOOkBq)     '  .. 

E8-2S4 

Be-10 

.  ■■  ■  /'-  J  .-'- 

Lass  dian  04)3  iiCi  (1  IcBq) 

Na-22 

Sm-146 

Al-26 

,    ...  ,>,--  -■ .  ■■          -  <• 

'.-  -i'  -'■  ,■■■■*■    ,-■>' 

Sm-147 

Si-32 

:       '.     ''.     ....'. 

Pb-210 

Sc-46 

.'"-'■''. 

Np-236 

Ti-44 

s         -"'      J"-. 

nm-242 

Mn-54 

.»"  •       ■      -  ,     ■        V" 

a-248 

Fe-60 

Fm-257 

Co-S6 

Md-258 

Co-58 

•  '.*■  f^-'^C''     .'     ■"t*' 

Co-60 

--•;•»■    ■  ^'-H-.  ■■       Tt , 

Leas  than  OjOea  mQ  (100  Bq) 

Zn-65 

*       '        >      %             ■       -  n_. 

Gd-148 

G»«8 

.,  '■■       •  ■  . 

Th-228 
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Th-23d 

U-232 

U-233 

U-234 

U-235 

U-236 

U-238 

Np-237 

Pu-236 

Pu-238 

Pu-239 

Pu-240 

Pu-242 

Pu-244 

Am-241 

Am-242m 

Am-243 

Cin-243 

Cm-244 

Cm-245 


■-.  X 


Qm-246 
Cm-247 
Bk-247 

a-24g 

Cf-2S0 
Cf.2Sl 
Cf-252 
Cf-254 


I  Oian  0.0003  iiCi  (10  Bq) 

Ac-227 

Th-229 

Th-232 

Pa-231 

Cm-248 

Cm-250 

Any  alpha  mnittiiig  radionuclide  not  listed 
above  and  mixtures  of  alpha  emitters  of 
unknown  composition  have  a  value  of  0.001 
mCL 


Any  radionuclide  other  than  alpha 
emitting  radionuclides  not  listed  above  and 
mixtures  of  beta  emitters  of  imknowm 
composition  have  a  value  of  0.01  pQ. 

Note:  Where  there  is  involved  a 
combination  of  radionuclides  in  kno«ra 
amounts,  derive  the  value  for  the 
combination  as  foUowrs:  determine,  for  eadi 
radionuclide  in  the  combination,  the  ratio 
between  the  quantity  present  in  the 
oombinatioD  and  the  value  otherwise 
established  for  the  specific  radionuclide 
when  not  in  combination.  If  the  sum  of  such 
ratios  for  all  radionuclides  in  the 
combination  exceeds  unity  (1),  then  the 
accoimtability  criterion  has  been  exceeded. 
(FR  Doc  96-32107  Filed  12-20-06:  8:45  am] 
inilftQ  OOOE  •460-01-P 
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Part  lir 

Department  of 
Agriculture    

Rural  Housing  Service 

Rural  Business-Cooperative  Service 

Rural  Utilities  Service 

Farm  Service  Agency 
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DEPARTIIENT  OF  AQMCULTURE 

Rural  Housing  Service       '' 
Rural  Business-Cooperative  Service 
Rural  Utilities  Service 
Farm  Service  Agency 

7  CFR  Parts  1980. 4279  and  4287 
RtN0670-AA09 

Business  and  industrial  Loan  Program 

AGENCIES:  Rural  Housing  Service  (RHS), 
Rural  Business-Cooperative  Service 
(RBS),  Rural  Utilities  Service  (RUS).  and 
Farm  Service  Agency  (FSA).  USPA. 
ACTION:  Final  rule. 

SUMMARY:  The  Rural  Business- 
Cooperative  Service  (RBS)  is  the 
successor  to  the  Rural  Business  and 
Cooperative  Development  Service, 
which  was  the  successor  to  the  Rural 
Development  Administration  (RDA), 
which  was  the  successor  to  the  Farmers 
Home  Administration  (FmHA). 

RBS  is  issxiing  new  Business  and 
Industry  (B&I)  Guaranteed  Loan 
Program  regulations  to  replace  the 
FmHA  regulations  for  the  program.  This 
action  is  needed  to  streamline  and 
update  the  program.  The  intended  effect 
is  to  shorten,  simplify,  and  clarify  the 
regulation;  shift  some  responsibility  for 
loan  dociunentation  and  analysis  from 
the  Agency  to  the  lenders;  make  the 
program  more  responsive  to  the  needs  of 
lenders  and  businesses;  and  provide  for 
smoother  and  faster  processing  of 
applications. 

EFFECTIVE  DATE:  December  23, 1996. 
FOn  FURTHER  INFORMATION  CONTACT: 
Dwight  A.  Carmon,  Business  Programs 
Processing  Division  Director,  RBS,  U.S. 
Department  of  Agriculture,  Stop  3221, 
1400  Independence  Avenue,  SW., 
Washington.  DC  20250-3221, 
Telephone  (202)  690-4100. 

SUPPt.EMENTARY  INFORMATION: 

Classification 

This  final  rule  has  been  determined  to 
be  a  "significant  regulatory  action"  and 
was  reviewed  by  OMB  under  Executive 
Order  12866. 

Programs  Afiected 

The  Catalog  of  Federal  Domestic 
Assistance  program  impacted  by  this  action 
is:  10.768,  Business  and  Industrial  Loans. 

Intergovemmental  Review 

As  set  forth  in  the  final  rule  related 
Notice  to  7  CFR,  part  3015,  subpart  V, 
48  FR  29112,  J\me  24, 1963,  Business 
and  Industry  (previously  "Industrial") 
Loans  are  subject  to  the  provisions  of 


Executive  Order  12372  which  requires 
intergovernmental  consultation  with 
state  and  local  officials.  RBS  has 
conducted  intergovernmental  . . .  • 

considtation  in  the  manner  delineated 
in  FmHA  Instruction  1940-J, 
"Intergovernmental  Review  of  Farmers 
Home  Administration  Programs  and 
Activities." 

Qvil  Jostice  Reform  >.      -■ 

The  final  rule  has  been  reviewed 
under  Executive  Order  12778,  Qvil 
Justice  Reform.  In  accordance  with  this 
rule:  (1)  All  state  and  local  laws  and 
regulations  that  are  in  conflict  with  this 
rule  will  be  preempted;  (2)  no 
retroactive  effect  will  be  given  to  this 
rule;  and  (3)  administrative  proceedings 
in  accordance  with  the  regulations  of 
the  Agency  at  7  CFR,  part  1 1  must  be 
exhausted  before  bringing  suit  in  court 
challenging  action  taken  under  this  rule. 

Environmental  Impact  Statement' 

The  action  has  been  reviewed  in 
accordance  with  7  CFR,  part  1940, 
subpart  G,  "Environmental  Program." 
RBS  has  determined  that  this  action 
does  not  constitute  a  major  Federal 
action  significanUy  affecting  the  quality 
of  the  human  environment,  and  in 
accordance  with  the  National 
Environmental  Policy  Act  of  1969, 
Public  Law  91-190,  an  Environmental 
Impact  Statement  is  not  required. 

Unfunded  Mandate  ReCorm  Act  of  1995 

Title  n  of  the  Unfunded  Mandate 
Reform  Act  of  1995  (UMRA),  Public 
Law  104—4,  establishes  requirements  for 
Federal  agencies  to  assess  the  effects  of 
their  regulatory  actions  on  State,  local, 
and  tribal  governments  and  the  private 
sector.  Under  section  202  of  the  UMRA, 
RBS  generally  must  prepare  a  written 
statement,  including  a  cost-benefit 
analysis,  for  proposed  and  final  ndes 
with  "Federal  mandates"  that  may 
result  in  expenditures  to  State,  local  or 
tribal  governments,  in  the  aggregate,  or 
to  the  private  sector,  of  $100  million  or 
n^ore  in  any  1  year.  When  such  a 
statement  is  needed  for  a  rule,  section 
205  of  the  UMRA  generally  requires 
RBS  to  identify  and  consider  a 
reasonable  number  of  regulatory 
alternatives  and  adopt  the  least  costly, 
more  cost-effective,  or  least  burdensome 
alternative  that  achieves  the  objectives 
or  the  rule. 

This  rule  contains  no  Federal 
mandates  (under  the  regulatory 
provisions  of  Title  n  Of  the  UMRA)  for 
State,  local  and  tribal  governments  or 
the  private  sector.  Thus  today's  rule  is 
not  subject  to  the  requirements  of 
sections  202  and  205  of  the  UMRA. 


Background 

,  This  action  replaces  the  Biisiness  and 
Industrial  (B&I)  loan  program 
regulations  at  7  CFR.  pari  1980.  with 
regiUations  published  at  7  CFR,  parts 
4279  and  4287,  and  significanUy  departs 
fiom  the  previous  program  of  loan 
guarantees  for  businesses  in  rural  areas. 
The  new  Business  and  Industrial 
Guaranteed  Loan  Program  will  be  more 
flexible  and  will  place  more  reliance  on 
lenders.  There  are  fewer  specific 
requirements  for  lenders  and 
businesses.  Eligible  loan  piuposes  are 
broader.  The  lender  has  added 
responsibility  for  analyzing  credit 
quality;  for  making,  securing,  and 
servicing  the  loan;  and  monitoring 
construction.  The  priority  system  will 
give  increased  priority  to  imderserved 
communities.  Application  processing 
procedures  will  b«  more  efficient,  less 
biudensome  for  borrowers,  lenders,  and 
RBS  staff  and  will  provide  for  more 
rapid  decisions  in  making,  servicing, 
and  liquidating  loans. 

The  B&I  loan  program  is  authorized 
by  the  Rural  Development  Act  of  1972. 
Tha  loans  are  made  by  private  lenders 
to  rural  businesses  for  the  purpose  of 
creating  new  businesses,  expanding 
existing  biisinesses,  and  for  other 
piuposes  that  create  employment 
opportunities  in  rural  areas.  Eligibility 
for  this  program  includes  businesses 
located  in  cities  of  up  to  50,000  . 
population,  but  priority  is  given  to  areas 
outside  cities  of  25,000  or  fewer 
population. 

Loans  can  be  made  for  a  variety  of 
purposes  including  business 
acquisition,  expansion,  or  improvement; 
purchase  of  land,  easements,  or 
buildings;  purchase  of  equipment, 
machinery,  or  supplies;  repair  and 
modernization;  pollution  control; 
transportation  services;  start  up  and 
working  capital;  and  feasibility  studies. 
The  rate  and  term  of  the  loan  is 
negotiated  between  the  business  and  the 
lender. 

The  Agency  is  promulgating  these 
regulations  to  make  the  program  more 
usable  by  lenders  and  borrowers.  More 
importantly,  the  Agency  recognizes  the 
changes  are  necessary  to  make  the 
program  more  effective  in  creating  jobs 
and  stimulating  economic  activity, 
particularly  in  chronically  low  income 
rural  areas.  Under  these  B&I  regulations, 
the  material  that  must  be  submitted  to 
and  reviewed  by  the  Agency  before 
approval  of  the  guarantee  is  reduced 
and  responsibilities  for  credit  analysis 
and  application  processing  tasks  will  be 
shifted  from  the  Agency's  National 
Office  to  field  offices  and  from  the 
Agency  to  the  lender  where  feasible. 
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FoUoviring  Is  a  discussion  of  some  of  the 
most  significant  policy  revisions  ,  . 
included  in  the  new  regulations. 

Automatic  eligibility  to  be  a  lender 
under  the  program  is  limited  to  cntain 
types  of  organizations.  This  regulation 
allows  the  Agency  to  approve  additional 
lenders  when  they  are  determined  by 
the  Agency  to  have  sufficient  legal 
authority,  lending  expertise,  and 
financial  strength.  Currently,  most 
lenders  participating  in  the  B&I  program 
are  commercial  banks. 

The  Agency  is  reducing  the  loan 
guarantee  fee  if  it  is  determined  that  the 
business  seeking  the  guarantee  provides 
high  impact  business  development  and 
is  located  in  a  community  experiencing 
long  term  population  decline  and  job 
deterioration,  a  community  that  has 
remained  persistently  poor  over  the  past 
60  years,  or  a  commiuiity  experiencing 
economic  trauma  due  to  natural  disaster 
or  fundamental  economic  structiu^l 
change.  The  intent  of  this  provision  is 
to  encourage  businesses  to  locate  in 
areas  with  persistent  economic 
problems. 

During  the  preparation  of  this  rule,  it 
was  proposed  that  loans  could  be 
guaranteed  to  businesses  with  a  majority 
owners^p  by  a  foreign  entity.  During 
the  comment  period,  no  one  responded 
to  the  proposed  rule  concerning  this 
issue.  Because  of  uncertainty  of  how 
this  provision  may  relate  to  the 
provisions  of  the  Welfare  Reform  Act, 
the  Agency  has  determined  to  remove 
this  provision  so  as  to  provide  an 
opportunity  to  further  examine  this 
relationship.  This  will  avoid  a  delay  in 
implementation  of  this  rule  that  could 
be  caused  by  conducting  a  potentially 
lengthy  investigation. 

Presently,  agricultural-production 
loans  are  not  eligible  for  B&I  guarantees. 
This  new  regulation  will  allow 
guarantees  for  agricultural  production, 
but  limit  eligibiUty  to  integrated 
businesses  involved  in  both  production 
and  processing. 

Previous  regulations  would  not  allow 
a  lender  to  bring  loans  it  had  previously 
made  under  a  guarantee  through 
refinancing  unless  the  percentage  of 
guarantee  was  adjusted  to  maintain  the 
previous  imguaranteed  exposure.  The 
new  regulations  will  allow  the  previous 
exposure  to  be  guaranteed,  provided  the 
refinancing  is  a  secondary  part  of  the 
loan  and  the  rates  and  terms  v«rill  be 
restructured  to  improve  cash  flow. 

EUgible  loan  purposes  are  expanded 
to  include  hotels,  motels,  and  other 
tourism  and  recreational  facilities  which 
have  been  ineligible  for  the  past  several 
years.  Loans  for  such  facilities  will  be 
evaluated  on  the  merits  and  financial 
faasibiUty  of  each  proposal,  except  for 


racetracks,  golf  courses,  and  gambling 
fiacilities  which  will  remain  ineUgible. 
Previous  regulations  limited  the  size 
of  loans  considered  for  guarantee  to  SlO 
million,  llie  new  regulations  will  give 
the  Administrator  the  authority  to 
approve  exceptions  to  the  $10  million 
ceiUng  for  high-priority  projects  of  up  to 
$25  million.  The  regulations  limit  the 
guarantee  percentage  to  80  percent  for 
loans  of  $5  milUon  or  less,  70  percent 
for  loans  between  $5  million  and  $10 
million,  and  60  percent  for  loans 
exceeding  $10  million.  Authority  is 
provided  for  the  Administrator  to 
approve  exceptions  so  that  up  to  90- 
percent  of  loans  of  $10  million  may  be 
guaranteed  when  the  higher  percentage 
is  necessary  to  approve  a  high-priority 
project  as  specified  in  the  regulation. 
The  State  Director  has  the  authority  to 
approve  exceptions  so  that  up  to  a  90 
percent  guarantee  may  be  approved  for 
loans  of  up  to  $2  million  (within  the 
State  Director's  loan  approval  authority) 
when  the  higher  percentage  is  necessary 
to  approve  a  high-priority  project. 

In  conjimction  with  implementation 
of  the  new  regulations,  the  Agency 
intends  to  provide  a  new  application 
form  that  will  serve  the  function  of  10 
forms  now  in  use.  The  application  form 
will  be  supplemented  by  additional 
information  provided  by  the  lender. 
The  regulations  provide  for  certain 
experienced  lenders  to  apply  for  status 
as  certified  lenders.  Certified  lenders 
will  submit  significantly  less 
information  for  Agency  review  as 
regular  lenders. 

Agency  staff  will  be  authorized  to  rely 
on  an  acceptable  written  credit  analysis 
prepared  by  the  lender  rather  than  the 
Agency  completing  its  own  complete 
credit  analysis. 

Usually,  the  lender  will  determine  the 
frequency  of  financial  statements  to  be 
required  from  the  business  after  the  loan 
is  closed  and  whether  or  not  the 
statements  must  be  audited. 

The  lender  and  its  legal  counsel  will 
be  responsible  for  loan  closing  without 
a  required  review  by  the  Office  of  the 
General  Counsel. 

Loan  servicing  is  simplified.  Loans 
will  be  classified  by  the  lender.  Lenders 
will  be  able  to  release  collateral  with  a 
cumulative  value  of  up  to  20  percent  of 
the  original  loan  amount,  over  the  life 
of  the  loan,  if  the  proceeds  will  be  used 
to  reduce  the  loan  amount  due  or  buy 
replacement  collateral.  Lenders  may 
make  protective  advances  of  up  to 
$5,000  without  prior  Agency  approval. 
If  imsecured  personal  or  corporate 
guarantees  cannot  be  settled  promptly,  a 
final  loss  report  may  be  filed  and  paid 
and  the  guarantees  treated  as  future 
recovery. 


RBS  believes  the  streamlining  of  the 
regulations  for  this  program  will 
enhance  the  use  of  the  program's  effect 
by  improving  the  prosperity  of  rural 
residents  through  guarantees  of  targeted 
investments  that  enhance  rural 
competitiveness,  facilitate  industrial 
conversion,  and  enable  rural  residents 
to  profit  from  private  sector  activity. 
The  revisions  are  consistent  with  the 
Administration's  efforts  to  streamline 
Government  functions,  improve 
efficiency  and  the  effectiveness  of 
Government  activities,  and  be  more 
customer  friendly.  The  changes  will 
enable  the  Agency  to  deliver  a  larger 
program  with  less  staff  resources  and 
simultaneously  meet  the  objectives  (rf 
the  Natioixal  Performance  Review 
concerning  the  Regulatory  Reinvention 
Initiative  dated  March  4, 1995,  as 
related  to  the  President's  initiative  to 
improve  customer  service,  provide  for 
less  regulations,  and  streamline  Agency 
operations. 

Incorporation  of  the  changes  will 
provide  more  flexibility  for  both  lenders 
and  Agency  staff.  Many  errors  will  be 
reduced  because  the  guidelines  and 
requirements  are  clearer  and  items  are 
more  easily  found  in  a  reduced  and 
better  organized  volxmie  of  regulations. 
Lenders  will  be  more  interested  in  using 
the  program  because  the  procedures  are 
simpler  and  more  direct.  The  ultimate 
benefit  of  these  changes  will  be 
increased  lending  activity  resulting  in 
the  expansion  of  business  opportunities 
and  the  creation  of  more  jobs  in  rural 
areas,  particularly  in  those  areas  that 
have  historically  experienced  economic 
distress. 

Paperwork  Reduction  Act 

Under  the  Paperwork  Reduction  Act 
of  1995,  no  persons  are  required  to 
respond  to  a  collection  of  information 
unless  it  displays  a  valid  OMB  control 
number.  The  vdid  OMB  control  n\unber 
assigned  to  the  collection  of  information 
in  these  final  regulations  is  displayed  at 
the  end  of  the  affected  section  of  the 
regulations.  The  information  collection 
requirements  contained  in  this 
regulation  have  been  approved  by  the 
Office  of  Management  and  Budget 
(OMB)  under  the  provisions  of  44  U.S.C. 
chapter  35  and  have  been  assigned  OMB 
control  numbers  0575-0168,  0575-0170, 
0575-0171,  0575-0029.  and  0575-0024 
and  in  accordance  with  the  Paperwork 
Reduction  Act  of  1995.  This  final  rule 
does  not  impose  any  new  information 
a^lection  requirements  from  those 
approved  by  OMB. 

1996  Fann  Bill  InitiatiTes 

The  Federal  Agriculture  Improvement 
and  Reform  Act  of  1996  (Pub.  L  104- 
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127)  requires  the  Agency  to  include 
language  in  the  B&I  regulations  that  will 
expand  eligible  loan  purposes  toallow 
the  purchase  of  startup  capital  stock  in 
a  cooperative  to  allow  family-sized 
farmers  be  eligible  if  selling  their 
products  to  the  cooperative.  The 
definition  of  a  family-sized  farmer  will 
be  the  same^s  used  by  the  Farm  Service 
Agency  (FSA). 

In  addition,  the  Agmcy  will  include 
language  to  allow  B&I  loan  guarantees  to 
assist  agriciilture-related  industries 
adjusting  to  the  terminated  Federal 
agricultural  programs  or  increased 
competition  from  foreign  competitors. 

Discussion  of  Revision  and  Comments 

The  proposed  rule  was  published  in 
the  Federal  Register  on  February  2, 
1996  (61  FR  3853).  and  provided  for  a 
comment  period  ending  April  2, 1996. 

In  response  to  the  proposed  rule,  86 
respondents  provided  comments  to  the 
Agency.  Of  the  86  comments,  18 
comments  were  considered  late  because 
they  were  received  after  April  2, 1996. 
However,  the  Agency  reviewed  and 
addressed  all  issues  raised  by  all  of  the 
comments. 

Of  the  86  commenters  that  responded 
to  various  sections  of  the  proposed  rule, 
34  were  lenders,  mortgagors  or  related 
to  the  lending  industry,  15  were  Agency 
employees,  7  were  various  Government 
officials,  5  were  housing  authorities, 
chambers  of  commerce  ch-  planning 
commissions,  1  was  a  railroad 
association,  2  or  more  businesses,  2 
cooperatives,  and  the  remaining  were  a 
combination  of  council  members  and 
others. 

Of  the  86  respondents,  24  respondents 
provided  general  comments  supporting 
the  regulation.  Several  respondents 
provided  editorial  changes  that 
indicated  a  personal  prefiarence  which 
were  not  adopted.  These  changes 
included  changes  in  sentence  structure, 
wording,  etc.,  that  do  not  improve  the 
regulation. 

The  Agency  requested  comments  from 
the  public  concerning  the  paperwork 
burden  of  the  streamlined  regulations 
and  the  loan  priority  system.  Several 
respondents  responded  favorably  to  the 
changes,  supporting  the  reduction  in  the 
paperwork,  the  streamlining  of  the 
regulations,  moving  more  of  the  credit 
decisions  to  the  lender,  and  increasing 
the  enterprises  that  would  be  eligible 
under  these  streamlined  regulations. 
Five  comments  suggested  the  proposed 
loan  priority  system  is  too  complicated, 
time  consuming,  and  difficult  to  explain 
to  potential  customers.  The  commenters 
further  suggested  that  the  criteria  are  too 
subjective,  vague,  difficult  as  a  tool  of 
measurement,  and  should  be  revised.    ' 


The  priority  system  has  been  modified 
to  be  more  user  friendly,  however,  the 
integrity  of  the  system  still  meets  the 
goal  of  reaching  high-impact  areas. 

Of  the  86  respondents,  45  respondents 
provided  comments  on  §4279.113, 
"Eligible  loan  purposes,"  and 
§4279.114,  "Ineligible  loan  purposes." 
Of  the  45  respondents,  20  respondents 
werein  favor  of  recreation  and  tourism 
and  agriculturalproduction  as  eligible 
loan  purposes,  lliere  were  no  advwse 
comments  concerning  recreation  and 
tourism.  One  of  the  respondents  in  favor 
of  recreation  and  tourism  suggested  that 
the  Agency  require  a  minimum  of  25- 
35  percent  tangible  balance  sheet  equity 
because  of  the  risk  involved  with  these 
types  of  businesses.  This  comment  was 
not  adopted.  The  Agency  feels  that  the 
regulations  (§  4279.131(d))  sufficiently 
address  this  concern. 

Another  respondent  felt  that 
agricultural  production  as  defined 
under  §  4279.113(h)(2)  should  be 
expanded  to  allow  the  agricultural- 
production  portion  of  any  loan  up  to  SO 
percent  of  the  total  loan  and  that  the 
Agency  should  not  restrict  it  to 
integrated  processing.  This  suggestion 
was  not  adopted.  The  Agency  feels  that 
to  adopt  such  a  broad  change  in  the 
coverage  of  agricultural  production 
without  processing  would  result  in  the 
Agency  competing  with  other  farm 
lender  organizations. 

One  respondent  felt  that  the 
guaranteed  mortgage  should  be  exempt 
from  taxes  like  the  FSA  programs. 
Congress  and  the  Internal  Revenue 
Service  control  tax  questions.  The 
Agency  has  no  authority  to  implement 
this  proposal. 

One  respondent  is  in  favor  of 
racetracks  and  gambling  being  included 
as  eligible  loan  purposes.  Under 
§  4279.114(h),  the  Agency  does  not 
allow  any  business  that  derives  more 
than  10  percent  of  annual  gross  revenue 
from  gambling  activities  to  be  included 
as  an  eligible  purpose.  The  Agency  will 
not  adopt  the  proposed  change. 
Gambling  is  not  a  high  priority  loan 
purpose.  Racetracks  will  continue  to  be 
an  ineligible  loan  purpose  as  noted 
under  §  4279.114(g)  because 
professional  racetracks  are  not  a  high 
priority  loan  purpose.  However, 
slicktracks  and  related  amusement  park 
entertaiimient,  in  which  a  participant  is 
not  receiving  a  cash  award  exceeding 
$500  for  performance,  will  be 
considered  eligible  under  the 
guaranteed  loan  program  covered  in 
§4279.113(u). 

Several  respondents  recommended 
that  golf  courses  be  an  eligible  loan 
purpose.  This  program  is  intended  to 
provide  long-term  economic 


development  to  all  segments  of  rural 
area  populations.  It  has  not  been 
demonstrated  that  golf  courses  would 
provide  the  benefits  intended. 
Therefore,  the  Agency  will  not  adopt  the 
recommendation  to  allow  golf  coiu^es  to 
be  an  eligible  loan  purpose. 

Several  respondents  recommended 
that  §  4279.114(n)  be  revised  to  allow     . 
multiple-family  housing  and  residential 
housing.  The  Agency  agrees  and  has 
adopted  this  change  to.  allow  all  housing 
to  be  an  eligible  loan  purpose,  except 
guaranteed  funds  being  used  for  owner- 
occupied  housing  or  any  types  of 
projects  that  would  be  eligible  for  the 
Rural  Rental  Housing  and  Rmal 
Cooperative  Housing  loans  under 
Sections  515,  521  and  538  of  the 
Housing  Act  of  1949,  as  amended. 
Mobile  home  paiks  are  considered 
elirable  under  this  section. 

One  respondent  recommended  that 
the  Agency  revise  the  definition  of  a 
rural  area  under  §4279. 108(c)  to  allow 
guaranteed  funds  to  be  utilized  in  urban 
areas  which  are  not  presently  allowed  ' 
under  the  current  definition.  The 
statutory  authority  prohibits  a  broader 
definition. 

Several  respondents  suggested  that 
§4279.113(q),  debt  refinancing,  be 
revised  to  eliminate  the  requirement  in 
the  proposed  rule  that  the  existing 
lender  debt  being  refinanced  only  be  a 
secondary  part  of  the  overall  loan.  It  was 
also  suggested  that  the  Agency  include 
language  that  would  allow  guaranteed 
funds  to  be  offered  on  long-term  rates  to 
customers  just  as  freely  as  other  bank 
customers.  One  respondent 
recommended  that  the  "secondary  part" 
be  defined  as  less  than  50  percent  of  the 
debt  being  refinanced.  The  Agency  will 
provide  more  clarification  concerning 
"secondary  part"  adopting  the  50 
percent  requirement.  However,  the  other 
comment  concerning  long-term  rates 
being  freely  offered  will  not  be  adopted 
because  the  Agency  wants  flexibility  to 
match  interest  rates  or  loan  terra 
adjustments  to  the  individual  loan. 

One  respondent  suggested  that 
§  4279.1 13(r),  Interim  Financing,  be 
revised  to  allow  the  guaranteed  lender  - 
to  provide  the  appropriate 
documentation  by  a  credit 
memorandum  that  the  intent  of  the 
lender  was  that  interim  financing  be 
considered  as  a  take-out  loan,  and  not 
to  making  this  requeet  a  part  of  the 
preapplication  or  application  request 
thereby  reducing  paperwork  burden. 
This  comment  was  not  adopted  because 
the  request  is  not  considered  to  be  an 
excessive  paperwork  burden.  It  is  a 
reasonable  request  for  a  credit  review. 
The  Agency  feels  that  proper 
docimaentation  should  beoncluded  as 
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part  of  the  preappUcation  and 
application  to  support  the  justification 
for  using  loan  funds  for  this  purpose. 

One  respondent  asked  for  a 
clarification  of  §  427g.ll3(u),  education 
and  training,  as  an  eligible  loan  purpose 
as  compared  to  §  4279.114(d), 
prohibition  of  funding  for  charitable 
institutions,  (lurches,  or  church- 
controlled  or  fraternal  organizations. 
Guarantees  for  education  and  training 
would  not  be  available  to  any  charitable 
institutions,  churches,  or  church- 
controlled  or  fraternal  organization, 
either  directly  or  indirectly,  even 
without  any  religious  affiliation.  The 
Agency  has  adopted  the  pMssition  that 
guaranteed  funds  will  not  be  utilized  for 
the  above  organizations  because  they  are 
not  cash  generating  business 
institutions. 

One  respondent  stated  facilities 
constructed  for  lease  to  Government 
agencies,  including  USDA  Rural 
Cievelopment,  should  be  eligible.  This 
comment  will  not  be  adopted  because 
such  a  guarantee  could  lead  to  a 
perception  of  a  conflict  of  interest. 

One  comment  asked  "what 
determines  not  being  eligible  for  Farm 
Credit  Programs"  under  §  4279.113(h). 
The  Agency  relies  upon  the  referenced 
regulations  as  published  by  the  FSA 
concerning  what  constitutes  a  customer 
not  being  eligible  for  farm  credit 
programs. 

One  conunent  suggested  that  the 
Agency  limit  guaranteed  funds  for 
housing-related  loans  due  to  the 
excessive  demand  that  may  be  placed 
on  our  funds  in  fut\ire  years.  This 
comment  will  not  be  adopted.  The 
Agency  feels  that  the  priority  scoring 
system  set  up  in  the  regulations  will 
limit  funding  for  housing-related  loans 
to  a  manageable  level. 

One  respondent  suggested  that  the 
definition  under  §4279.114(o)  be 
clarified  to  note  that  guaranteed  funds 
are  eligible  for  taxable  bond  issues.  The 
Agency  will  not  adopt  this  comment 
because  the  regulation  is  clear  as 
currently  written. 

C^ie  respondent  recommended  that  a, 
"Une  of  credit"  be  determined  as  an 
eligible  loan  purpose  imder  §  4279.113. 
This  change  will  not  be  considered  imtil 
further  research  can  be  concluded  to 
determine  the  actual  need  for  a  line  of 
credit  guarantee. 

Twenty  respondents  provided 
comments  on  §  4279.43,  Certified 
Lender  Program  (CLP).  Four  comments 
requested  clarification  wh^er  the  CLP 
approval  determination  is  made  at  the 
State  or  NationaifSvel.  The  intent  of  the 
regulation  is  that  the  State  Office  will  be 
point  of  approvaL 


Two  comments  suggested  establishing 
a  tumaroimd  time  for  application 
processing  ranging  from  3  to  20  working 
days.  At  this  point  in  time,  no 
turnaround  time  is  established  but  the 
comments  will  be  considered  in  our 
customer  service  activities. 

A  comment  suggested  the  CLP 
designation  be  made  available  only  to 
active  lenders,  recognized  in  the  area 
instead  of  in  the  State  as  a  commercial 
lender,  who  has  made  at  least  two  B&I 
loans  in  the  last  24  months.  The  l«ider 
who  is  recognized  as  a  commercial 
lender  in  the  area  will  also  meet  the 
requirement  of  being  recognized  in  the 
State  as  a  commercial  lender.  The  intent 
of  the  regulation  is  to  ex^iand  lender 
participation;  therefore,  the  suggestion 
of  only  issuing  a  CLP  designation  to  an 
active  recognized  lender  is  not  adopted. 

Two  comments  suggested  the 
requirements  to  become  a  CLP  lender  be 
waived  for  a  lender  already  designated 
as  a  Small  Business  Administration 
(SBA)  Certified  or  FSA  Approved  or 
Certified  lendw.  The  Agency  will  not 
adopt  the  proposed  change  because  the 
requirements  with  which  the  lender 
must  comply  for  this  program  are,  to 
some  extent,  unique  to  this  program. 

Two  comments  were  received 
concerning  Agency  funding  reserves. 
One  was  concerned  that  the  CLP 
designation  and  the  associated  ability  to 
reserve  funds  for  30  days  will  defeat  the 

f>riority  scoring  system  since  a  CLP 
ender  with  a  low-priority  project  could 
reserve  funds  over  a  non-QP  lender 
MTith  a  high-priority  project.  This  is  a 
valid  concern.  Therefore,  the  rule  has 
been  changed  to  provide  that  there  will 
be  no  reservation  of  funds  during  the 
last  60  days  of  the  fiscal  year  in  an  effort 
to  ensure  full  utilization  of  program 
furding  authority.  While  this  solution 
may  not  entirely  eliminate  the 
comments'  concern,  it  should  reduce 
the  problem  perceived,  at  least  at  the 
end  of  the  year. 

The  other  comment  wanted  to 
establish  a  mechanism  to  create  and 
operate  a  sufficiently  funded  National 
Reserve  account  to  ensure  adequate 
funds  are  available  when  requested, 
especially  in  smaller  States.  This 
concern  will  be  addressed  by  a  National 
Office  reserve  in  an  amount  of  not  less 
than  10  percent  of  the  total  yearly 
allocation. 

A  comment  was  made  that  the  CLP 
feature  should  be  eliminated  altogether 
because  of  the  excessive  paperworic, 
complexity  of  the  requirements, 
revocation  of  CLP  status  could  appear  to 
be  onerous  and  punitive  in  nature,  and 
because  use  of  the  CLP  designation 
would  be  minimal  due  to  lack  of  repeat 
lenders.  This  comment  was  not  adopted 


because  the  Agency  believes  that  witii 
sufficient  ^eguards,  the  concept  is 
workable. 

A  comment  suggested  that  CLP 
lenders  be  required  to  repurchase  loans 
for  servicing  rather  than  having  the 
"option"  as  is  now  the  case.  The  Agency 
does  not  wish  to  place  such  a 
requirement  on  CLP  lendws  because  the 
objective  of  the  program  is  to  improve 
customer  service  and  entourage  use  of 
the  program. 

A  comment  suggested  Form  4279-2 
be  completed  by  the  borrower  not  the 
lender.  The  Agency  is  relying  on  the 
lender  to  process  most  aspects  of  a  loan. 
Therefore  it  is  appropriate  fat  the  lender 
to  complete  and  submit  the  form. 

A  comment  suggested  basing  the  CLP 
designation  on  lender  ratings  available 
from  examiner  reports  instead  of 
published  guidelines.  The  Agency  did 
not  adopt  this  suggestion  because  it 
believes  the  published  guidelines  are 
sufficient  to  allow  the  Agency  to  decide 
which  lenders  have  requisite  expertise 
to  fulfill  CLP  responsibilities. 

A  comment  asked  (1)  if  lenders  could 
utiUze  their  forms  instead  of  Rural 
Development  forms;  and  (2)  whether 
approval  authority  is  held  by  the  lender 
or  the  Agency.  The  Agency  agrees.  The 
lenders  can  utilize  their  own  forms  as 
long  as  the  form  includes  all  of  the 
information  of  the  approved  Agency 
forms,  is  approved  by  the  Regional  OGC 
and  State  Offices,  and  will  not  add 
additional  bujrden  to  the  pubUc. 

Fourteen  respondents  submitted 
coinments  on  §  4279.137,  Financial 
Statements.  Nine  of  the  comments  were 
favorable.  Two  comments  suggested 
eliminating  loan  size  as  the  overriding 
factor  while  two  other  comments 
suggested  different  levels  of  CPA- 
developed  statements  based  on  loan 
size.  One  comment  suggested  having  the 
principals  (and  their  financial  strength) 
provide  a  personal  guarantee  as  the 
determining  factor  r^arding  the  loan 
threshold  size  audited  statement 
requirement,  llie  Agency  determines 
the  appUcation  of  this  option  on  a  case- 
by  case-basis  due  to  individual 
circumstances.  This  section  will  remain 
the  same. 

Nine  respondents  provided  comments 
on  §  4279.155,  Loan  priorities,  that 
ranged  from  short  statements  of  support 
to  substantial  regulation  rewrites.  Five 
comments  stated  the  proposed  system  is 
too  complicated,  time  consuming,  and 
difficult  to  explain  to  potential 
customers.  The  criteria  are  subjective, 
vague,  difficult  to  determine,  complex, 
defy  measiuement  or  are  overly 
exacting.  Tlie  Agoicy  considered  the 
concerns  and  the  following  sections, 
were  changed: 


67628    Federal  Register  /  Vol.  61,  No.  247  /  Monday,  Docemhet  23,  1996  /  Rules  and  RegulatioM 


Section  4279.155(b)(l)(ii)  was 
eliminated  because,  as  sugge^sd  by  the 
conunents,  the  language  was  unclear 
and  the  factors  not  measurable. 

Sections  4279.155(b)(5)(i)  (A)  and  (B) 
were  eliminated  because  the  criteria 
requested  was  not  measiirable  or  not 
available.  Sections  427g.l55(bK5)(i)(C) 
and  (D)  wwe  changed  to  (A)  and  (B) 
because  of  the  elimination  of  the  above 
items.  These  changes  added  clarity  to 
this  section  and  will  be  more 
measureable  in  determining  priority 
points.  The  words  "potential  to 
achieve"  were  eliminated  under  tha 
new  (A),  and  the  points  changed  from 
3  to  5  to  place  more  weight  on  this 
category.  Under  the  new  (B),  the 
sentence  was  amended  to  end  after  the 
word  "community",  deleting  the 
balance  of  the  sentence  because  the 
iniimnatioB  required  was  not 
measureable.  Toe  points  in  new  (B) 
were  changed  from  3  to  4  to  place  more 
wei^t  on  the  category. 

Section  427g.l55(bj(5)(iiKA)  revises 
the  sentence  to  end  after  the  word 
"prices".  This  change  provided  more 
clarity  to  the  sentence,  and  the  points 
were  reduced  from  3  to  2  to  place  less 
weight  on  this  category  because  of  the 
criteria  measured. 

Secticm  4279.1S5(b)(5)(ii)(B)  is 
dianged  to  eliminate  the  words  "has  a 
significant  potential  to  stimulate  the 
development  of  a  broader  complex  of 
business  activities  that  provide  inputs  to 
or  serve  as  the  market  for  the  initial 
business".  The  words  "provides  an 
additional  maricet  for  existing  local 
business"  mil  be  inserted.  This  change 
was  adopted  to  clarify  this  category. 

As  one  commenter  noted,  proposed 
§4279.155(b)(5)(ii)(D)  eliminated  the 
current  language  which  favors  the 
cooperative  form  of  organization.  The 
comment  suggested  that  the  wording  be 
changed  to  refer  to  a  business  that 
produces  a  natural  resource  value-added 
product  which  is  more  measureable. 
The  Agency  agrees  and  has  changed  the 
language  to  read:  "Business  that  will 
prodtice  a  natural  resource  value-added 
product."  Points  were  changed  6t>m  3  to 
2,  to  add  less  weight  to  this  category  as 
compared  to  other  categories. 

Section  4279.155(b)(5)(iii)(A)  is 
deleted  as  recommended  by  one 
comment  which  suggested  that  this 
category  was  not  measureable  and 
should  be  removed. 

As  a  res\ilt  of  another  OHimient. 
$427g.l55(b)(5)(iii)(B)  is  modified  to 
read:  "average  wage  exceeding  125 
percent  of  the  Federal  minimum  wage", 
instead  of  "150  percent  of  minimum 
wage"  to  allow  man  points  to  be  scored 
at  lovrer  minimum  wage  categories,  and 
moro  wrei^t  will  be  placed  on  this 


category.  With  the  deletion  of  (A)  under 
this  section,  this  category  becomes  (A). 
The  points  increased  from  4  to  5.  The 
Agency  adopted  the  recommended 
change. 

One  comment  suggested 
§4279.155(b)(5)(iii)(C)  be  modified  to 
read:  "average  wage  exceeding  ISO 
percent  of  the  Federal  minimum  wage", 
instead  of  "200  percent  of  the  mininnun 
wage"  to  allow  more  points  to  be  scored 
at  lower  miniminn  wage  categories.  The 
Agency  adopted  the  change  and  placed 
more  weight  on  the  category.  The  points 
increased  from  4  to  10. 

One  comment  suggested  developing 
points  for  improving  the  environmental 
climate  in  rural  communities  or 
eliminating  this  obfective  from  B&I 
program  purposes.  This  comment  was 
not  adopted  by  the  Agency  because 
"improving  the  environmental  climate" 
is  one  purpose  of  the  program  and  no 
other  program  purposes  are  given 
priority  points.  The  Agency  does  not 
feel  one  program  purpose  is  more 
valuable  than  another. 

One  conmient  sxiggested  that  the 
phrase  "persistently  poor"  in 
§4279.155(b)(2)(ii),  Community 
Priority,  be  defined.  Instead,  a  list  of 
eligible  conmnmities  will  be  made 
available  through  State  Offices. 

One  cmimient  suggested  increasing 
the  poinu  in  §427g.l55(b)(4).  Loan 
features,  points  to  20.  The  Agency  feels 
that  this  category  should  receive  more 
emphasis  and  adopted  the  suggestion. 

Two  comments  requested  a 
clarification  for  the  secondary  market 
rate  in  §§  4279.155(b)(4)  (i)  and  (ii).  It 
was  also  noted  that  there  is  no  point 
difference  between  these  two  criteria. 
The  words  "secondary  market"  are 
changed  to  "Wall  Street  Journal 
published  Prime  Rate".  This  change 
provides  a  reference  that  is  readily 
available  for  comparison  with  the  rate 
proposed  by  the  lender.  While  there  is 
no  difference  in  points  between  the  two 
criteria,  if  an  interest  rate  is  low  enough, 
it  can  qualify  for  the  points  awarded  in 
each  subsection. 

Two  comments  pointed  out  that  there 
is  no  priority  point  diHerentiation 
between  $§4279.l55(bK5)(iii)  fA)  and 
(B)  regarding  the  wages  of  jobs  created 
with  assistance.  These  criteria  are 
cumulative  which  means  a  project  that 
creates  higher  wage  jobs  can  obtain 
points  for  both.  No  change  is  made. 

Two  comments  suggesting  the 
elimination  of  §§  4279.155(b)(3)  (i)  and 
(ii)  will  not  be  adopted  since  the 
initiatives  were  included  to  provide 
emphasis  on  the  location  of  businesses 
in  EZ/EC  communities  where  job 
craatifHi  is  important 


One  respondent  suggested  that  the 
priority  system  be  amended  to  include 
points  for  transportation  improvement 
and  infrastructure  safisty.  The  Agency 
did  not  adopt  this  recommendation.  The 
Agency  has  determined  that  specific 
emphasis  should  be  directed  to  the  areas 
already  included.  While  these  areas  are 
important,  we  do  not  believe  they 
promote  pnMram  purposes  to  the  extent 
as  the  included  areas.  Transportation 
improvement  and  infrastructure  safety 
remain  eligible  purposes  and  desirable 
goals. 

One  comment  suggested  eliminating 
$4279.15S(b)(l)(i)  reearding  the  25,000 
populaticm  limit  while  another 
comment  suggested  giving  10,000 
population  communities  priority.  The 
section  retains  the  25,000  population 
guideline  because  previous 
Ck>ngressional  guidance  has  indicated 
25,000  population  is  a  reasonable 
application  of  the  priority  rule. 

One  respondent  provided  a  comment 
on  §  4279.165(b),  Evaluation  of 
application,  suggesting  the  words,  "the 
Agency's"  prior  to  the  last  two  words  in 
the  sentence,  "environmental 
requirements".  This  section  was 
rewritten  to  provide  clarity  concerning 
the  evaluation  process. 

Thirteen  respondents  provided 
comments  on  §4279.161,  "Filing 
preapplications  and  applications,"  and 
of  the  13  respondents,  eight  conunents 
were  favorable.  One  comment  suggested 
eliminating  the  reqiurement  for  the 
lender  to  submit  any  item  beyond  those 
mentioned  in  S§  4279.161(a)(1)  (i)-(iv). 
This  comment  was  not  adopted  because 
the  Agency  needs  this  information  to 
evaluate  the  proposal  and  to  determine 
if  the  proposal  is  feasible  and 
reasonable. 

One  conunent  suggested  eliminating 
written  subjective  information  and  data 
that  are  intended  Tor  the  lender's 
internal  reference  and  guidance  and 
always  requiring  instead  that  the  lender 
incltide  only  ratios  and  comparisons 
with  industrial  standards.  The  Agency 
needs  the  lender's  complete  written 
analysis  and  requested  associated 
material  in  order  to  determine  whether 
the  lender  is  exercising  due  diligence 
and  meeting  the  intent  of  this  rt^gulation 
which  places  more  reliance  on  lendere 
for  analyzing  credit  quality. 

Two  comments  suggested  changes  in 
proposed  forms  which  were  not  a  part 
of  this  regulation.  They  will  be 
considered  in  the  form  development 
process. 

One  comment  suggested  the  need  to 
specify  that  the  business  plan  include 
economic,  market,  tecBMcal,  financial 
and  management  information  to  ensure 
uniformity.  This  suggestion  is  not 
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adopted.  The  Agency  feels  that  the 
requirements  in  §§4279.150  and 
4279.161(b)(12)  are  sufficient  for  the 
intended  purposes. 

One  comment  suggested  changing  the 
word  "must"  to  "should"  in 
§4279.161(b)(ll)  regarding  items  to  be 
addressed  in  the  Loan  Agreement.  These 
are  minimal  requirements.  The  Agency 
will  not  adopt  this  change  because  the 
items  are  mandatory. 

One  comment  suggested  eliminating 
the  intergovernmental  consultation 
requirement  to  expedite  loan  processing 
and  protect  the  applicant's  privacy. 
Executive  Order  12372  requires  this 
action  on  all  projects.  The  suggestion  is 
not  implemented. 

One  comment  proposed  the  adoption 
of  another  agency's  application.  The 
instant  program  focuses  entirely  on 
rural  development  This  comment  was 
not  adopted  because  this  application  is 
better  suited  to  this  program's  missions 
and  objectives. 

One  respondent  provided  a  comment 
on  §4279.126,  Loan  terms,  suggesting 
that  the  term  of  the  loan  for  refinancing 
purposes  be  determined  based  on  the 
weighted  average  of  the  underlying 
.collateral's  life.  The  regulation  already 
provides  for  this. 

Five  respondents  provided  <M}mments 
on  §4279.131,  Credit  quality.  Four 
comments  identified  a  need  for  the 
Agency  to  establish  objective,  minimum 
standards  for  tangible  balance  sheet 
equity  to  avoid  abuse  of  the  program 
and  vulnerability  in  the  appeals  process. 
Suggested  minimum  standards  ranged 
firom  10  percent  to  20  percent  tangible 
balance  sheet  equity  at  time  of  issuance 
of  the  Loan  Note  Guarantee  based  on  a 
variety  of  subjective  criteria.  The 
Agency  adopts  these  suggestions 
changing  the  regulation  to  indicate  that 
the  minimum  tangible  balance  sheet 
equity  required  at  the  time  of  issuance 
of  the  Low  Note  Guarantee  will  be  10 
percent  for  existing  and  20  percent  for 
new  businesses.  An  exception  to  this  . 
requirement  may  be  granted  by  the 
AcUninistrator  or  designee  based  upon 
the  objective  standard  delineated  in  the 
section. 

One  comment  supported  establishing 
written  discounting  standards  for 
collateral  to  ensiue  consistency  but  also 
recommended  that  an  exception 
•authority  provision  be  developed.  The 
regulation  requires  lenders  to  discount 
collateral  consistent  with  sound  loan-to- 
value  policy.  The  Agency  believes  that 
this  requirement  is  sufficient  to  protect 
the  Agoicy  and  yet  provide  needed 
flexibility.  Therefore,  the  suggestion  is 
not  adopted. 

Sixteen  respondents  provided 
comments  on  §4279.108,  Eligible 


borrowers,  and  of  the  sixteen  comments, 
Una  were  favorable.  Nine  comments 
requested  the  Freely  Associated  States 
be  determined  eligible  for  program 
asustance.  Under  §  4279.2,  D^nitions, 
"State"  encompasses  this  area  making  it 
eligible.  The  Agency  added  language 
under  §  4279.108,  Eligible  borrowers,  to 
amend  the  citizenship  and  residence 
requirements  in  §  4279.108(b)(3).  Under 
this  section,  citizens  and  residents  of 
the  United  States  include  citizens  and 
residents  of  the  Republic  of  Palau,  the 
Federated  States  of  Micronesia,  and  the 
Republic  of  the  Marshall  Islands. 

"Two  comments  suggested  that  the 
college  student  population  not  be 
included  in  determining  population 
linuts  because  student  populations  are 
seasonal  and  truly  do  not  add  to  the 
industrial  and  tax  base  of  a  community. 
The  Agency  will  not  adopt  this  change 
since  it  cannot  determine  U.S.  decennial 
census  methodology  upon  which  a 
statutory  provision  requires  the 
determination  to  be  made. 

One  comment  questioned  whether 
commimities  under  25,000  populati(m, 
§4279.155(b)(l)(i),  population  priority, 
is  consistent  with  the  preamble  to  the 
proposed  rule.  The  Agency  was  unable 
to  locate  any  such  inconsistency  and  no 
change  was  made. 

Seven  respondents  provided 
comments  on  §  4279.150,  Feasibility 
studies.  Three  conunents  suggested 
establishing  a  dollar  threshold  for 
determining  when  to  require  a  study. 
This  suggestion  was  not  ad(^>ted 
because,  in  the  Agency's  view,  the 
business,  not  loan  size,  should  be  the 
determining  factor  in  deciding  whether 
to  require  a  feasibility  study. 

Two  comments  suggested  adding  the 
five  elements  of  a  feasibility  study  as 
outlined  in  the  current  program 
regulation.  FmHA  Instruction  1980-E.  It 
was  suggested  that  the  term 
"significantiy  affect"  is  vague  and 
should  be  defined  to  limit  appeal 
situations.  The  five  elements  of  a 
feasibility  study  will  be  added; 
however,  "significantiy  aSect"  was 
piuposefully  not  defined  to  allow  for 
determination  on  a  case-by-case  basis. 

One  comment  suggested  feasibility 
studies  are  important  only  in  start-up 
businesses.  The  Agency  disagrees  with 
this  suggestion.  There  may  be  occasions 
when  a  significant  impact  on  an  existing 
business  needs  to  be  discussed  via  a 
feasibility  study. 

Two  respondents  provided  comments 
on  §4279.75,  Sale  or  assignment  of 
guaranteed  loan.  One  respondent  was 
concerned  that  allowing  lenders  to  sell 
the  guaranteed  portion  for  premium 
prices  will  allow  the  lender  to  cover  its 
risk  and  encourage  aggressive,  hi^  risk 


lending  practices.  The  Agency  does  not 
dictate  lender  asset  management 
practices.  A  prudent  lender  will  work 
with  the  secondary  market  to  achieve 
maximum  benefits  for  its  customer. 
Furthermore,  the  guarantee  by  its  terms 
does  not  cover  any  premiiun  an  investor 
may  pay.  • 

One  comment  suggested  a  provision 
be  added  which,  at  the  lender's  request, 
would  require  the  ^^ncy  to  purchase 
the  loan  at  default.  The  Agency  will  not 
adopt  this  suggestion.  It  neither  has  the 
Stan  nor  the  resources  to  conduct 
liquidations  of  defaulted  loans.  The 
program  requires  the  lender  to  make  and 
service  the  loan.  The  Agency  is  U) 
ensure  a  fair  and  equitable  loss 
management  is  made  to  the  lender. 

Foiir  respondents  provided  comments 
on  §4279.181,  Conditions  precedent  to 
issiiance  of  Loan  Note  Guarantee.  Two 
conunents  proposed  the  creation  of  a 
single,  standard  form  like  FSA  is 
developing  containing  all  of  the 
required  lender  certifications.  The 
Agency  does  not  agree  because  we 
guarantee  different  loans  than  FSA  does. 
This  mission  of  this  Agency  is  to 
enhance  the  ability  of  rural  citizens  to 
create,  build,  and  sustain  non-farming 
ventuires  and  communities. 

One  comment  suggested  modifying 
the  certification  language  to  allow 
lenders  to  make  determinations  based 
on  third  party  representations.  This 
suggestion  is  not  adopted  because  the 
Ifflider  is  the  one  the  Agency  relies  upon 
to  ascertain  the  representations  it  makes 
in  the  certifications  are  true.  Both  the 
regulations  and  the  Lender's  Agreement 
make  it  clear  that  the  lender  must  act  as 
a  reasonable  and  prudent  lender. 

Two  comments  supported  the 
elimination  of  lender's  legal  counsel 
certifying  to  the  sufficiency  of  loan  and 
security  instruments  and  the  efficacy  of 
liens.  Section  4279.181  requires  certain 
lender  certifications  including  this.  The 
Agency  has  limited  its  internal  legal 
review  and  feels  the  lender's  legal 
counsel  is  needed.  No  change  is  made. 

Ctee  comment  proposed  changing 
§4279.181(1)  bom  "the  Conditional 
Commitment  Form  4279-1"  to  "Form 
4279-1  as  amended  by  the  Conditional 
Commitm«it".  The  regulation  is  correct 
as  written,  Form  4279-1  is  the 
Conditional  Commitment. 

Two  comments  proposed  expanding 
§4279.173,  Loan  ^proval  and 
obligating  funds,  to  explain  that  when 
the  guarantee  is  approved  and  funding 
authority  is  available,  the  guarantee  wrill 
be  obligated  and  the  Conditional 
Commitment  issued  on  the  obligation 
date^  No  change  can  be  made  since 
FmHA  Instruction  2015-C  (available  in 
any  RBS  field  office)  provides  for  a 
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reservation  period  that  is  not  c6vered  by 
this  Instruction.  The  6  day  reservation 
{Miiod  gives  pohtical  leaders  an 
opportunity  to  announce  projects  which 
have  a  positive  impact  on  the  program. 
The  recommendatimi  is  not  adopted. 

Two  respondents  provided  comments 
on  §  427»".161(b)(ll),  Filing 
preapplicatirais  and  applioitions, 
suggesting  either  eUminating  ontain 
subsections  or  the  Agency  allowing 
lender  discretion  to  modify  the 
requirements.  The  sections  that  the 
respondents  suggested  be  eliminated  for 
preapplication  submissions  include  the 
amount  of  borrower's  equity  and 
description  of  collateral;  for  existing 
businesses,  a  ourent  balance  sheet  and 
a  profit  and  loss  statement;  and  for  start- 
up businesses,  a  preliminary  business 
plan.  The  respondents  felt  that  this  is 
excessive  paperwork  for  a 
preepplication  submission  and 
suggested  that  only  the  application, 
environmental  information,  and  a 
personal  credit  report  be  submitted.  In 
addition,  one  respondent  suggested  that 
the  lender  has  the  ability  to  modify 
financial  ratios  for  businesses  and  other 
requirements  for  an  application 
submission  and  should  not  have  to 
share  internal  bank  information 
concerning  the  credits  with  the  Agency. 
The  suggestions  will  not  be  adopted  by 
the  Agency  because  these  items 
requested  from  the  lender  under 
§  4279.161  for  a  preapplication  or 
application  are  items  required  to  meet 
the  standards  of  good  prudent  lending 
practices  (see  §4279.161). 

One  respondent  provided  a  comment 
on  §4279,126,  Loan  terms,  which 
supported  §  4279.131,  Credit  quality, 
paragraph  (b)(2),  which  allows  less  than 
normal  loan-to-value  coverage  for 
predominately  cash  flow  oriented 
businesses.  It  proposed  that  the  "useful 
life  or  15  year  loan  limit,  whichever  is 
less"  standard  in  §  4279.126  not  apply 
on  certain  equipment  which  has  clear 
useful  life  b^ond  15  yeare.  The  Agency 
disagrees  because  the  established 
criteria  outlined  in  this  section  are 
standard  prudent  lending  criteria  used 
by  financial  institutions  to  determine 
the  term  of  the  loan.  The  suggesticm  is 
not  adopted. 

A  comment  on  §  4279.144, 
Appraisals,  recommended  that  language 
be  added  discharging  lenders  from 
responsibility  for  assuring  that  appraisal 
values  adequately  reflect  the  actual 
value  of  all  collateral  if  appraisals  meet 
the  Financial  Institutions  Reform, 
Recovery,  and  Enforcement  Act  of  1969 
(FIRREA),  the  Uniform  Standards  of 
Professional  Appraisal  Practices 
(US'AP),  and  generally  accepted 
methods  of  determining  value.  The 


suggesdoD  is  not  adopted  because  a 
reasonable,  prudent  kndw  will  ensure 
that  appraisal  values  reflect  actual 
values. 

Four  respondents  provided  comments 
on  §  4279.125,  Interest  rates.  Two 
comments  support  the  r^ulation  which 
allows  different  interest  rates  on  the 
unguaranteed  and  guaranteed  portion  of 
the  loan;  however,  they  want  the 
restriction  that  the  rate  on  the     -  ^ 
guaranteed  portion  cannot  exceed  the 
rate  on  the  unguaranteed  portion 
eliminated.  Tfads  suggestion  will  not  be 
ad(^ted  because  the  lender  is  already 
receiving  the  benefit  of  a  guarantee  on 
the  guaranteed  portion  and  allowing  a 
higher  rate  on  that  portion  causes  the 
Agency  to  exceed  its  stated  percentage. 

One  comment  recommended  allowing 
daily  changes  in  variable  interest  rate 
loans.  The  Agency  will  not  adopt  this 
suggestion  because  the  quarterly 
adjustment  limitation  provides 
borrowers  with  a  financial  planning  tool 
in  that  they  have  at  least  some  assurance 
of  these  costs  for  the  quarter. 

One  comment  suggested  combining 
fixed  and  variable  rates  on  the  same 
loan  to  allow  a  fixed  rate  for  the 
guaranteed  portion  and  a  variable  rate 
for  the  imguaranteed  portion.  The 
regulation  allows  this  as  long  as  the 
guaranteed  portion  rate  is  not  higher. 

Seven  respondents  provided  generally 
supportive  comments  for  the  entire 
regulation.  Several  individual  items 
ra^ed  included  the  hope  that  RBS  staff 
will  mAintain  involvement  regarding 
due  diligence.  The  Farm  Credit  System 
requested  any  reference  on  farm  credit 
programs  anywhere  in  the  rule  be  in 
lower  case  to  prevent  misinterpretation 
by  the  reader.  The  Agency  complied 
with  that  request.  The  Agency  will 
continue  to  maintain  the  oversight 
needed  to  protect  the  taxpayer. 

Four  respondents  provided  comments 
about  §4279.113(r).  Elig&le  loan 
purpose,  regarding  construction  and 
interim  loans.  Comments  suggested 
consideration  be  given  to  developing  a 
mechanism  for  partial  interim  advances, 
making  construction  loans  an  eligible 
purpose,  and  issuing  the  guarantee  at 
closing  instead  of  at  project  completion. 
Additionally,  two  other  comments 
suggested  such  a  change  so  that  in  those 
instances  the  guaranteee  could  be  sold 
sooner  in  the  secondary  market  The 
time  period  in  which  matnial  adverse 
rhungiMi  could  occuT  would  be  roduoed. 
The  Agency  agrees  and  has  adopted  the 
comments  to  adlow  the  Loan  Note 
Guarantee  to  be  issued  at  closing  on  the 
interim  financing  based  on  certain 
conditions  as  set  forth  in  the  final 
regulations  instead  of  when  the  project 
is  substantially  complete. 


Pour  respondents  provided  comments 
on  §  4279.186,  Issuance  of  the 
guarantee.  One  comment  suggested 
adding  "unless  a  valid  lender's 
agreement  already  exists  per  §  4279.72" 
after  Executed  Lender's  Agreement  in 
§  4279.186(a)(2).  This  commmit  is 
adopted  because  a  valid  Lender's 
Agreement  may  already  be  in  existence. 

One  respondent  provided  a  conunent 
on  §  4279.78(c),  Purchase  for  servicing, 
disagreeing  with  not  allowing  the 
repurchase  from  the  holder  for  arbitrage 
or  other  purposes  to  further  its  own  ' 
financial  gain.  The  secondary  market 
option  provides  a  risk  management  tool 
for  the  lender  however,  it  is  also 
necessary  to  consider  financial  stability 
for  the  business.  The  language  will  not 
be  changed. 

One  respondent  provided  a  comment 
on  §4279.101,  Introduction, 
recommendmg  "field  office"  replace 
"district,  regional  or  area  office".  This 
change  is  adopted. 

Five  respondents  provided  comments 
on  §4279.107,  Guarantee  fee, 
supporting  the  1  percent  option.  Two  of 
those  comments  requested  clarificaticm 
of  the  term  "high  impact".  Section 
4279.155,  Loan  priorities,  paragraph 
(b)(5),  was  changed  to  provide 
clarification. 

One  respondent  felt  §  4279.107(a)(4) 
allowing  a  reduction  in  the  guarantee 
fee  in  certain  drcimistances  was  too 
general.  The  Agency  feels  the  language 
provides  flexibility  to  respond  to  imique 
and  imusual  situations,  lliis  comment 
is  not  adopted. 

Seven  respondents  provided 
comments  suggesting  other  gxiarantee 
fee  structures.  Four  comments 
supported  the  determination  of  lower 
fees  being  made  at  the  State  Office  leveL 
This  regulation  provides  that  the 
Agency  will  have  the  authority  to 
reduce  the  guarantee  fee  if  the  business 
meets  the  criteria  in  §  4279.107.  In 
writing  this  provision,  budget 
considerations  and  0MB  limitaticms 
miist  be  considered  since  the  program 
loan  level  is  affected  adversely  if  the 
guarantee  fee  is  reduced.  The  National 
Office  must  monitor  the  loan  level  to 
ensure  funds  are  available  to  provide 
the  greatest  benefit  to  rural  customers 
that  utilize  this  program.  However,  the 
State  EKrector  does  have  the  authority  to 
reduce  guarantee  fees  if  it  is  determined 
that  the  business  meets  the  criteria  in 
§4279.107. 

A  conunenter  was  conoemed  that  the 
reduced  fee  option  provided  the  Agency 
an  unfair  marketing  advantage  ovm 
another  agency.  It  is  not  the  mtent  to 
compete  with  any  other  agency  for 
loans.  The  focus  is  dn  rural 
development  and  the  intent  of  the  lower 
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fee  optim  is  to  h^p  lendexs  assist 
business  development  in  the  areas  that 
need  it  the  most. 

One  comment  recommended 
elimination  of  a  lower  guarantee  fee 
because  the  amount  does  not  matter  to 
the  Imder  or  budness.  The  Agency  will 
not  adopt  this  change  becatise  the  lower 
guarantee  fee  will  b«iefit  businesses 
located  in  high-priority  areas. 

One  comment  suggested  changing  the 
§  4270.107(a)(3)  requirement  that  a 
community  be  persistently  poor  for  60 
years  or  more  to  a  requirement  of  60 
years  and  eliminate  the  words  "or 
more".  The  Agency  agrees  nothing  is 
added  by  the  use  of  the  phrase  "or 
more."  The  phrase  has  been  deleted. 

One  comment  siiggested  an  editorial 
change  to  §  4279.113(r)  regarding 
removing  the  hyphen  between  the 
words  "take-out".  The  regulation  will  be 
conformed  to  the  Government  Style 
Manual  which  says  the  term  used  as  a 
noun  is  "takeout"  but  if  it  were  used  as 
an  adjective,  for  example  "take-out 
financing",  it  woidd  be  two  words  with 
a  hyphen. 

One  comment  recommends  packager 
fees  be  limited  in  amount  but  still  be 
considered  eligible.  The  regulation 
already  allows  packager  fees  as  an 
eligible  piu^ose,  provided  it  is  an 
amoimt  that  is  reasonable  and 
customary  in  the  local  area.  See 
§  4279.120(b),  fees  and  charges. 

One  respondent  provided  comments 
on  §  4279.115,  Prohibition  under 
Agency  programs,  recommending  this 
entire  section  be  eliminated.  This  is  a 
statutory  requirement  and  cannot  be 
eliminated. 

Twenty-three  respondents  provided 
comments  on  §  4279.119.  Loan 
guarantee  limits. 

Two  comments  reconmiended  the 
percentage  of  guarantee  determined  by 
the  Agency  not  be  subject  to  the  appeal 
process,  llie  comment  was  not  adopted 
because  the  Agency  does  not  determine 
the  appealability  of  any  decision. 

Six  comments  suggested  alternative 
options  for  issuing  guarantee 
percentages.  No  change  is  made  because 
the  Agency  is  satisfied  that  as  written  it 
provides  siiffident  flexibility  in 
providing  program  benefits. 

One  comment  sxiggested  determining 
the  percentage  of  guarantee  based  on  the 
size  of  the  lender.  The  comment  was  not 
adopted  because  such  a  requirement  is 
already  inherent  in  the  regulation. 
Variations  in  loan  sizes,  lender 
capitalizaticm,  and  lender  loan  size 
limits  established  by  lender  regulators 
limit  the  sizes  of  lend«8  and  the  loans 
thev  can  make.  -'ii' 

One  comment  suggested  that  '  > 

increasing  the  guarantee  percentage  is 
more  important  than  reducing  the 


guarantee  fee.  The  Agency  prefers  to 
retain  the  latitude  to  allow  ooth  optioms. 

Five  respondents  recommendea  the 
State  Director  be  able  to  grant  an 
exception  to  allow  90  percent 
guarantees.  The  respondents;  suggestion 
is  already  in  efiect  because  the 
regulation  has  been  changed  to  give  the 
State  Director  limited  audiority  to 
approve  projects  with  a  decreased 
guarantee  fee  for  high-priority  projects 
not  exceeding  $2  million  when  it  is 
within  the  State  Director's  approval   ' 
authority  to  do  so.  If  not  within  the 
State  [)irector's  approval  authority,  the 
loan  request  will  be  submitted  to  the 
Nationtd  Office  for  review. 

(tee  comment  suggested  the  guarantee 
percentage  be  stairstepped  versus  a 
single  rate  to  provide  more  increased 
coverage  for  loan  requests  that  exceed 
the  $5  million  and  $10  miUion 
thresholds.  This  was  not  adopted  for  a 
variety  of  loan  servicing  considerations 
involving  variations  in  lender  payment 
applications  and  effective  maximum 
percentage  of  loss  payments  which 
would  not  make  application  of  program 
regulations  consistent. 

One  comment  wants  the  Agency  to 
determine  whether  a  loan  is  eligibfe  for 
a  90  percent  guarantee  withoiU^ 
submitting  an  applicationJI%e  Agency 
can  make  this  determination  firom  a 
preapplication. 

Tuee  comments  did  not  si^>port 
loans  over  $10  million  being  eligibfe 
because  of  possible  fimding  concerns 
and  credit  quality  issues.  "Hie 
commenters'  concerns  were  considered. 
The  Agency  believes  the  revised 
regulations  will  provide  measiires 
through  the  priority  scoring  system,  by 
reducing  the  guarantee  percentage  to  60 
percent  or  less,  and  oversight  of  the 
Under  Secretary's  office  for  loans 
exceeding  $10  million  to  control  credit 
quality  and  aggressive  use  of  fimding. 

One  comment  su^ested  the  State 
Director's  loan  approval  authority  be 
increased  to  $5  million  based  on  staff 
expertise.  This  is  Latemal  management 
and  is  not  a  regulatory  requirement. 

One  comment  suggested  an  exception 
authority  be  established  for  7  CFR, 
subpart  B  of  parts  4279  and  4287.  This 
comment  has  been  adopted  to  include 
the  exception  authority  language  in 
subpart  B  of  parts  4279  and  4287. 

Cme  comment  expressed  a  concern  for 
development  of  a  standardized 
application  software  package  fm 
lenders.  Sudi  a  package  is  being 
developed  but  it  will  not  be  part  of  this 
regulation. 

Nine  respondents  provided  comments 
on  §  4279.29.  Eligible  lenders.  Of  the 
nine  comments,  three  comments  were 
from  existing  non-lenders  that  desire 
consideration  be  given  to  eligibility 


imder  §  4279.29.  The  Agency  will  not 
make  any  changes  to  the  regulation 
since  the  current  language  will  allow 
any  lender  the  right  to  request  an 
eligibility  detarmination  under  the 
regulations. 

One  comment  suggested  that 
"adeqiiately"  be  removed  from 
§  4279.29(c).  The  Agency  agrees  and  the 
word  will  be  ranoved.  • 

Four  comments  support  expanding 
eligible  lender  determination;  however, 
two  of  the  comments  contained 
qualifying  criteria.  CX  the  four 
comments,  two  contained  qualifying 
criteria  such  as  audits  by  State  or 
Federal  Government  auditing  bodies  at 
least  every  12  months  and  non-bank 
lenders  be  limited  by  their  i>ast 
experience  in  otho'  Government 
guaranteed  programs.  The  Agency  feels 
that  a  change  is  not  necessary  because 
the  proposed  regulations  provide  the 
flexibility  to  m^:e  a  determination  of 
eUgibitity. 

Two  comments  objected  to  nonbanks 
being  considered  possibfe  eligible 
lenders.  The  Agency  does  not  agree.  The 
program  oBen  a  variety  of  lenders  an 
opportimity  to  participate  and  provide 
credit  in  rural  areas  so  as  to  provide  a 
greater  availabiUty  of  credit  to  rural 
residents. 

Two  respondents  provided  editorial 
change  comments  on  §  4279.2, 
Definitions.  The  Agency  adopted  the 
comment  that  for  the  definition  of 
"Deficiency  balance,"  the  words 
"including  the  personal  guarantee"  be 
eliminated. 

One  respondent  suggested  reducing 
the  State  allocation  of  guarantee 
authority  only  by  the  guaranteed  portion 
of  tiie  loan.  Federal  budget  procedures 
require  scoring  the  entire  amoimt  of  a 
loan  against  the  allocation  regardless  of 
the  percentage  of  guarantee. 

Two  comments  recommended 
§  4279.84.  Replacement  of  document,  be 
changed  to  indicate  that  the  notarized 
certificate  of  loss  should  include  limited 
information  since  the  Agency  has  copies 
of  the  noted  documents.  This  proposal 
is  not  adopted  because  the  information 
requested  is  necessary  to  ensure  the 
legal  sufficiency  of  tha  replacement 
documents. 

One  comment  requested  §  4279.113. 
Eligible  loan  purposes,  be  changed  to 
allow  the  growing  of  seed  crops. 
Production  of  agriculture  alone  is  not  an 
eligible  purpose.  Section  427ail3(b)(h) 
addresses  eugibfe  agricultural 
production  in  a  manner  to  ensure  that 
no  one  area  of  business  receives  a 
disproportionate  amount  of  funding. 

One  comment  recommended  the 
adverse  change  period  be  changed  to 


67632    Federal  Roister  /  Vol.  61,  No.  247  /  Monday.  December  23,  1996  7  Rules  and  Regulations 


-cover  from  the  date  the  application  is 
submitted  to  die  Agency  to  the  date  of 
the  issuance  of  the  Loan  Note 
Guarantee.  The  Agency  will  not  adopt 
this  change  since  the  final  conditions 
are  established  at  the  time  the  Ag^mcy 
issues  the  Conditional  Commitment. 

Two  respondents  provided  comments 
on  §4279.149,  Personal  and  corporate 
guarantees.  One  supported  the  section, 
the  other  comment  raised  a  concern  that 
the  lang\iage  would  appear  to  require  a 
guarantee  from  significant  customers. 
This  concern  is  valid  and  the  section 
language  was  revised  to  clarify 
intercompany  relationships. 

Twelve  respondents  provided 
comments  on  7  CFR,  part  4287.  subpart 
B — SOTvicing  Business  and  Industry 
Guaranteed  Loans. 

One  comment  on  §4287.106,  Routine 
servicing,  suggested  that  the  Agency 
establish  internal  monitoring  of  account 
servicing  requirements.  These  are  the 
lender's  loans  and  as  such  the  lender  is 
accountable  for  its  actions.  The  Agency 
is  to  pay  the  appropriate  loss  to  those 
lenders  which  have  exercised  due 
diligence. 

One  comment  on  §  4287.106(d), 
Financial  reports,  proposed  relaxing  the 
requirement  that  lenders  must  obtain 
and  provide  the  borrower's  financial 
statements  to  the  Agency  within  120 
daro  of  the  borrower's  fiscal  yearend. 

The  lenders  requested  specific  actions 
they  are  to  use  when  they  are  unable  to 
comply  with  these  regulations  due  to 
uncooperative  borrowers.  Current 
regulations  are  appropriate  and  conform 
with  industry  standards  so  no  change 
was  made. 

One  comment  questioned 
§4287.l06(e].  Additional  expenditures, 
asking  why  the  Agency  requires 
concurrence  for  additional  expenditiues 
if  the  loans  security  position  is  not 
altered.  Additional  expendittues  may 
deplete  operating  capital  which  could 
cause  debult.  The  Agency  has  an 
interest  to  see  that  a  loan  is  repaid  by 
the  borrower  rather  than  the  Agency 
having  to  provide  funds  pursuant  to  its 
guarantee. 

Five  respondents  provided  comments 
on  §  4287.113(a],  Release  of  collateral, 
stating  they  did  not  support  the 
requirement  that  all  releases  of 
collateral  must  be  supported  by  a 
current  appraisal  on  the  remaining 
collateral.  They  proposed  several 
alternatives  including  prorating  values 
established  at  loanmaldng  and 
dociunenting  by  means  other  than 
appraisal.  The  Agency  agrees,  and  the 
language  in  this  section  has  been 
revised. 

One  respondent  provided  a  comment 
about  §§  4287.113  (a)(4).  (b),  and  (c) 


regarding  whether  the  20-percent  figure 
is  for  eadi  instance  or  cumulative  ovw 
the-Hfe  of  the  loan.  Lenders  may,  over 
the  Ufa  of  the  loan,  release  collateral 
(other  than  personal  and  corporate 
guarantees)  with  a  cumulative  value  of 
up  to  20  percent  of  the  original  loan 
amount  without  Agency  concurrence. 
The  regulation  has  been  dianged  to 
make  &s  clear. 

One  respondent  provided  a  comment 
about  §  4287.156(a),  Protective 
advances,  pointing  out  that  it  does  not 
refnence  a  dollar  amoimt.  A  ceiling  will 
not  be  established  because  each  case  is 
unique  and  flexibility  is  desired. 

Two  respondents  made  comments  on 
§4287.157,  Liquidation,  suggesting  the 
authority  to  approve  liquidation  plans 
be  at  the  State  Office  and  not  the 
National  Office  level.  This  comment  is 
adopted  and  the  authority  to  approve 
liquidation  plans  will  be  at  the  State 
Office  based  on  the  State's  delegated 
loan  servicing  authority  without  ' 

National  Office  concurrence. 

Two  comments  stated  paragraphs 
(b)(2)  and  (c)  of  §  4287.158, 
Determinaticm  of  loss  and  payment,  are 
in  direct  conflict.  It  appears  that  the 
writer  may  have  felt  there  was  a  conflict 
concerning  interest  accrual.  Under 
certain  circumstances,  interest  accrual 
may  continue.  The  language  will  not 
change  as  noted  in  the  proposed  rule. 

One  ccmunent  suggested  retaining  the 
existing  option  which  allows  the 
Agency  to  permit  the  lender  to  calculate 
the  final  loss  settlement  using  net 
proceeds  received  from  the  collateral  at 
the  time  of  ultimate  disposition  rather 
than  at  liquidation.  Lenders  feel  it  is 
unfair  to  settle  when  they  acquired  the 
collateral  as  it  reflects  what  is  actually 
received  for  the  collateral.  The  Agency 
feels  settlement  at  ultimate  disposition 
is  preferable  because  it  reflects  what  is 
actually  received  for  the  collateral. 

One  respondent  provided  a  comment 
on  §4287.170.  Bankruptcy,  expressing 
displeasure  with  the  Agency's  position 
that  Chapter  1 1  reorganization  legal 
expenses  are  not  considered  liquidation 
costs.  Reorganization  legal  expenses  are 
not  incurred  in  contemplation  of 
liquidation.  Therefore,  they  should  not 
be  treated  as  a  liquidation  expense 
which  by  definition  is  only  deductible 
during  a  liquidation  when  there  are 
adequate  proceeds  from  collateral 
liquidation  to  cover  the  expense.  This 
provision  was  not  changed. 

One  respondent  provided  editorial  - 
changes  for  the  entire  section.  The 
editorial  changes  were  not  substantive 
and  reflected  a  preference  of  the 
respondent.  To  ensure  no  confusion 
concerning  the  meaning  of  the 
regulation  and  to  ensure  consistency  of 


language,  the  editorial  changes  were  not 
adopted  with  the  exoepticm  of  the 
following  items: 

In  §  4287.157,  Liquidation,  paragraph 
(c).  Submission  of  liquidation  plan,  the 
third  sentence  which  reads,  "State 
Directors  have  no  authority  to  exercise 
the  option  to  liquidate  by  the  Agency 
without  National  Office  approval"  is 
changed  to  state  under  what  authority 
liquidation  is  carried  out  by  the  Agency, 
not  the  lender.  The  Agency  clarified  the 
language  to  indicate  that  in  cases  where 
the  Agency  carries  out  liquidation  of  the 
loan,  the  State  Director  must  request 
approval  from  the  National  Office;  and 

m  §  4287.157,  Liquidation,  paragraph 
(j),  Abandonment  of  collateral,  the 
words,  "National  Office"  are  replaced 
by  "Agency". 

Those  sections  of  the  regulation  that 
are  administrative  in  nature  and  apply 
only  to  procedures  within  the  Agency 
have  been  removed  from  the  document 
These  procedures  are  available  from  any 
Agency  office  upon  request 

List  of  Subjects 

7  CFR  Part  1980 

Loan  programs — Agriculture,  Loan 
programs — Business  and  industry — 
Rural  development  assistance.  Loan 
programs — Housing  and  community 
development.  Loan  programs — 
Community  programs — ^Rural 
development  assistance.  Rural  areas. 

7  CFR  Part  4279 

Loan  programs — Business  and 
Industry — Riu^l  development 
assistance.  Rural  areas. 

7  CFR  Part  4287 

Loan  programs — Business  and 
Industry — Rural  development 
assistance.  Rural  areas. 

Accordingly,  chaptera  XVm  and  XLII, 
tide  7  of  Uie  Code  of  Federal 
Regulations  are  amended  as  follows: 

CHAPTER  XVm-ftURAL  HOUSING 
SERVICE,  RURAL  BUSINESS- 
OOOPERATIVE  SERVICZ.  RURAL 
UnLITIES  SERVICE.  AND  FARM  SERVICE 
AGENCY.  I»PARTMENr  OF 
AGRICULTURE. 

PART  1960— GENERAL 

1.  The  authority  citation  for  part  1980 
is  revised  to  read  as  follows: 

Authority:  5  U.S.C  301;  7  U.S.C  19^;  42 

U.S.C  1480. 

SubfMTt  A— QerMral 

2.  Section  1980.6(a)  is  amended  by 
removing  the  definitions  for 
"Borrower,"  "Disaster  Assistance  for 
Rural  Business  Enterprises,"  and 
"Drought  and  Disaster  Guaranteed 
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loans:"  in  the  heading  for  the  definition 
of  "Assignment  Guarantee  Agreement," 
removing  ",  1980-70  or  1980-73;"  in 
the  third  sentence  of  the  definiticm  of 
"Holder,"  removing  the  parenthetical 
phrase  "(or  1980-70  or  1980-73):"  in 
the  heading  for  the  definition  of 
"Lender's  Agreement,"  removing  the 
comma  and  adding  the  word  "or"  in  its 
place  immediately  following  "449-35": 
removing  ",  1980-68,  or  1980-71" 
immediately  following  "1980-38;"  in 
the  heading  for  the  definition  of  "Loan 
Note  Guarantee,"  removing  the 
parenthetical  phrase  ",  (or  1980-69,    ■ 
1980-72)";  and  revising  the  definition 
of  "Guaranteed  loan"  to  read  as  follows: 

flMOe   OennMonsandabbravlattons. 

(a)  •  •  • 

Guaranteed  loan.  A  loan  made  and 
serviced  by  a  lender  for  which  FmHA  or 
its  successor  agency  has  entered  into  a 
Form  FmHA  449-35  or  Form  FmHA 
1980-38,  "Lender's  Agreemoit."  and  for 
which  FmIL\  or  its  successor  agency 
has  issued  a  Form  FmHA  449-34,  "Loan 
Note  Guarantee." 


f19ea«   [Amende^ 

3.  Section  1980.6(b)  is  amended  by 
removing  the  entries  for  "B&I," 
"DARBE,"  and  "D&D"  from  the  list  of 
abbreviations. 

{1M0.13    [Amended] 

4.  Section  1980.13  is  amended  in  the 
introductory  text  of  {>aragraph  (a)  in  the 
second  sentence  by  revising  the 
reference  "paragraphs  (a)  (1),  (2)  and 
(3)"  to  read  "paragraphs  (a)  (1)  and  (2);" 
in  paragraph  (a)(2)  by  removing  ";  or" 
and  adding  a  period  at  the  end  of  the 
paragraph:  by  removing  paragraph 
(a)(3);  and  in  paragraph  (c)  by  removing 
the  parenthetical  phrase  ''(See  subpart  E 
of  this  part.)". 

11960.20    [Amended] 

5.  Section  1980.20  is  amended  in  the 
introductory  text  of  paragraph  (a)  by 
removing  the  third  and  fbuilh 
sentences;  in  the  fifth  sentence,  by 
.emoving  the  words  "for  all  other  loans 
covered  by  this  section;"  and  in  the 
sixth  sentence  by  removing  the  words 
"in  regards  to  D&D  and  DARBE 
guaranteed  loans  (see  Subpart  E  of  this 
part)  or". 

1 19MU1    [Amended]  f''*  ' 

6.  Section  1980.41  is  am«ided  in  the 
first  sentence  of  paragraph  (b)(3)(iii)(A) 
by  removing  the  parenthetical  phrase 
"(State  Director  for  B&I)". 

f19M.46    [AmcndadI 

7.  Section  1980.46  is  amended  in 
paragraph  (a)(2)  by  removing  the 


parenthetical  phrase  "(State  Director  for 
B&I)"  at  the  end  of  the  ]>aragraph. 

11960.47    [Amended! 

8.  Section  1980.47  is  amended  in  the 
first  sentence  of  paragraph  (d)  by 
removing  the  words  "and  Business". 

9.  Section  1980.60  is  amended  by 
revising  paragraph  (a)(2)  to  read  as 
follows: 

f  1960.60    CondMone  precedent  to 
leauance  of  the  Loan  Nota  Quaiantae  or 
Contract  of  Quarantae. 

(a)*-* 

(2)  AU  planned  property  acquisition 
has  been  completed  and  all 
development  has  been  substantially 
completed  in  accordance  with  plans  and 
specifications.  All  costs  have  not 
exceeded  the  amounts  approved  by  the 
lender  and  the  Agency. . 


$1960.61    [Amended] 

10.  Section  1980.61  is  amended  in  the 
first  sentence  of  paragraph  (bK3)  by 
revising  the  words  "Forms  FmHA  or  its 
successor  agency  under  Public  Law 
103-354  449-35"  to  read  "Form  FmHA 
449-35"  and  removing  the  words 
"FmHA  or  its  successor  agency  under 
Public  Law  103-354  1980-68,  and 
FmHA  or  itr  successor  agency  under 
Public  Law  103-354  1980-71;"  in 
paragraph  (b)(4)  by  revising  the  word 
"request"  to  read  "requests,"  revising 
"Forms  FmHA  or  its  successor  agency 
under  Public  Law  103-354  449-35"  to 
read  "Form  FmHA  449-35"  removing, 
"FmHA  or  its  successor  agency  under 
PubUc  Law  103-354  1980-68,  and 
FmHA  or  its  successor  agency  imdw 
PubUc  Law  103-354  1980-71;"  and 
removing  the  parenthetical  phrase 
"(State  Director  for  B&I);"  and  in 
paragraph  (h)  by  removing  the  words  ", 
except  for  B&I  where  the  State  Director 
and  State  B&I  or  C&BP  Chief  will 
execute  these  forms." 

f  1960.63    [Amended] 

11.  Section  1980.63  is  amended  in 
paragraph  (b)  by  removing  the 
parenthetical  phrase  "(State  Director  for 
B&I)"  from  the  second  and  fourth 
sentences  and  removing  the 
parenthetical  phrase  "(except  for  B&I)" 
from  the  third  sentence. 

f1960^   [Amended] 

12.  Section  1980.67  is  amended  in  the 
first  sentence  of  paragraph  (a)  by 
removing  the  reference  "E,". 

11960.66    [Amended] 

13.  Secticm  1980.68  is  amended  by 
revising  the  reference  "paragraph  5"  to 
read  "paragraph  6"  in  the  second 
sentence  and  removing  the  parenthetical 


phrase  "(State  Director  for  B&I)" 
the  third  and  fourth  sentences. 


finm 


Lowi  ProyfMD 

14.  Seciiaa  1980.401  is  amended  by 
revising  paragra]!^  (a)  to  read  as  follows: 

11660.401    bitroductton. 

(a)  Direct  Business  and  Industry  (B&I) 
loans  are  disbxused  by  the  Agency 
under  this  subpart  B&I  loan  guarantees 
are  to  be  procMsed  and  serviced  under 
the  provisions  of  subparts  A  and  B  of 
part  4279  and  subpart  B  of  part  4287  of 
this  title.  Any  processing  or  servicing 
activity  conducted  pursuant  to  this 
subpart  involving  authorized  assistance 
to  relatives,  or  business  or  close 
personal  associates,  is  subject  to  the 
provisions  of  p>art  1900  subpart  D  of  this 
chapter.  Applicants  for  this  assistance 
are  required  to  identify  any  known 
relationship  or  association  with  any 
Agency  employee. 
•        •        •        •  .    :* 

15.  A  new  part  4279,  consisting  of 
4279.1  through  4279.200,  is  added  to 
chapter  XLII  to  read  as  follows: 

PART  427»-OUARANTEED 
LOANMAKINQ 

Subpart  A— QcfMral 

4279.1  Purpose. 

4279.2  Definitions  and  abbreviations. 
4279.3-4279.14    [Reserved] 

4279.15  Exception  authority. 

4279.16  Appeals. 
4279.17-4279.28    [Reserved] 

4279.29  Eligible  lenders. 

4279.30  Lenders'  functions  and 
responsibilities. 

4279.31-4279.42    [Reserved] 

4279.43  Certified  Lender  Program. 

4279.44  Access  to  records. 
4279.45-4279.57    [Reserved] 

4279.58  Equal  Credit  Opportunity  Act 

4279.59  [Reeenred] 

4279.60  Civil  Rights  Impact  Analysis 
4279.61-4279.70    [Reserved] 

4279.71  Public    bodies  and  nonprofit 
corporations. 

4279. 72  Conditions  of  guarantee. 
4279.73-4279.74    [Rsservedl 

4279. 75  Sale  or  assignment  of  guaranteed 
loan. 

4279.76  Participation. 

4279.77  Minimum  retention. 

4279.78  Repurchase  from  holder. 
4279.79-4279.83    [Reserved] 
4279.84    Replacement  of  document 
4279.85-4279.99    [Reserved] 
4279.100    OMB  control  number. 

Subpart 

4279.101 
4279.102 
4279.103 
4279n04 


lend  Induce y  Loene 

Introduction. 
Definitions. 
Exception  Authority. 
Appeals. 


4279.105-4279.106    [Reserved] 


'■->  : 
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4279.107  Guarantee  fee. 

4279.108  Eligible  boiTowen. 
4279.109-4279.112     [Reserved] 

4279.113  Eligible  loan  ptuposes. 

4279.114  Ineligible  purpoees. 

4279.115  Prohibition  under  Agpncy 
programs. 

4279.116-4279.118    (Reaervedl 

4279.119  Loan  guarantee  limits. 

4279.120  Pees  and  chaigas. 
4279.121-4279.124     [Rssenrad] 

4279.125  Interest  rates. 

4279.126  Loan  terms. 
4279.127-4279.130    [Reserved] 
4279.131    Credit  quality. 
4279.132-4279.136    [Reserved] 
4279.137    Pinancial  statements. 
4279.138-4279.142    [Reserved] 

4279.143  Insurance. 

4279.144  Appraisals. 
4279.145-4279.148    [Reserved] 

4279.149  Personal  and  corporate 
guarantees. 

4279.150  Feasibility  studies. 
4279.151-4279.154    [Reserved] 

4279.155  Loan  priorities. 

4279.156  Planning  and  poforming 
development. 

4279.157-4279.160    [Reserved] 
4279.161    Filing  preapplications  and 

applications. 
4279.162-4279.164     [Reserved] 
4279. 165    Evaluation  of  application. 
4279.166-4279.172     [Reserved] 

4279.173  Loan  approval  and  obligating 
fimds. 

4279.174  Transfer  of  lenders. 
4279.175-4279.179    (Reserved] 

4279.180  Changes  in  borrower. 

4279.181  Conditions  precedent  to  issuance 
of  Loan  Note  Guarantee. 

4279.182-4279.185     [Reserved] 

4279. 1 86  Issuance  of  the  giiarantee. 

4279.187  Refusal  to  execute  Loan  Note 
Guarantee. 

4279.18»-4279.199    [Reserved] 
4279.200    OMB    control  nimiber. 
Anthorily:  5  U.S.C  301:  7  U.S.C  1989. 

Subpart  A— General 
f4279Ll    Purpo— . 

(a)  This  subpart  contains  general 
regulations  for  making  and  servicing 
Business  and  Industry  (B&I)  loans 
guaranteed  by  the  Agency  and  applies  to 
lenders,  holders,  borrowers  and  other 
parties  involved  in  making, 
guaranteeing,  holding,  servicing,  or 
liquidating  such  loans. 

(b)  It  is  the  responsibiUty  of  the  lender 
to  ascertain  that  all  requirements  for 
making,  securing,  servicing,  and 
collecting  the  loan  are  complied  with. 

(c)  Copies  of  all  forms,  regulations, 
and  Instructions  referenced  in  this 
subpart  are  available  in  any  Agency 
office.  Whenever  a  form  is  designated  in 
this  subpart,  that  designation  includes 
predecessor  and  successor  forms,  if 
applicable,  as  specified  by  the  field  or 
National  Office.  t'. 


fy.r: 


14279^    OeflnttlofM  and  abbravMloiM. 

(a)  Defimtions. 

Agency.  The  Rftral  Business- 
Cooperative  Service  or  successor 
Agency  assigned  by  the  Secretary  of 
Agriculture  to  administer  the  B&I 
program.  References  to  the  National 
Office,  Finance  Office,  State  Office  or 
other  Agency  offices  or  officials  should 
be  read  as  prefaced  by  Agency  or  "Rural 
Development"  as  applicable. 

Arms-length  transaction.  The  sale, 
release,  or  disposition  of  assets  in  which 
the  title  to  the  property  passes  to  a 
ready,  wrilling,  and  able  disinterested 
third  party  that  is  not  affiliated  with  or 
related  to  and  has  no  security,  monetary 
or  stockholder  intwest  in  the  borrower 
or  transferor  at  the  time  of  the 
transaction. 

Assignment  Guarantee  Agreement 
(Business  and  Industry).  Form  4279-6, 
the  signed  agreement  among  the 
Agency,  the  lender,  and  the  holder 
containing  the  terms  and  conditions  of 
an  assignment  of  a  guaranteed  portion  of 
a  loan,  using  the  sin^e  note  system. 

fiorrofver.  All  parties  liable  for  the 
loan  except  for  guarantors. 

Conditional  Commitment  (Business 
and  Industry).  Form  4279-3,  the 
Agency's  notice  to  the  lender  that  the 
loan  guarantee  it  has  requested  it 
approved  subject  to  the  completion  of 
all  conditions  and  requirements  set 
forth  by  the  Agency. 

Deficiency  balance.  The  balance 
remaining  on  a  loan  after  all  collateral 
has  been  liquidated. 

Deficiency  judgment.  A  monetary 
judgment  rendered  by  a  court  of 
competent  jurisdiction  after  foreclosure 
and  liquidation  of  all  collateral  securing 
the  loan. 

Existing  lender  debt.  A  debt  not 
guaranteed  by  the  Agency,  but  owed  by 
a  borrovyer  to  the  same  lender  that  is 
applying  fcff  or  has  received  the  Agency 
guarantee. 

Fair  market  value.  The  price  that 
could  reasonably  be  expected  for  an 
asset  in  an  arm's-length  transaction 
between  a  willing  buyer  and  a  willing 
seller  imder  ordinary  economic  and 
business  conditions. 

Farmers  Home  Administration 
(FmHA).  The  former  agency  of  USDA 
that  previously  administered  the 
programs  of  this  Agency.  Many 
Instructions  and  forms  of  FmHA  are  still 
applicable  to  Agency  programs. 

Finance  office.  The  office  which 
maintains  the  Agency  financial 
accounting  records  located  in  St.  Louis. 
Missouri. 

High-impact  business.  A  business  that 
offisrs  specialized  products  and  services 
that  permit  high  prices  for  the  products 
produced,  may  have  a  strong  presence 


in  international  market  sales,  may 
provide  a  market  for  existing  local 
business  products  and  services,  and 
which  is  locally  ovtmed  and  managed. 

Holder.  A  person  or  oitity,  other  than 
the  lender,  who  owns  all  or  part  of  the 
guaranteed  portion  of  the  loan  with  no 
servicing  responsibilities.  When  the 
single  note  option  is  used  and  the 
lender  assigns  a  {Mrt  of  the  guaranteed 
note  to  an  assignee,  the  assignee 
becomes  a  holder  only  when  the  Agency 
receives  notice  and  the  transaction  is 
completed  through  use  of  Form  4279-6 
or  predecessor  form. 

Interim  Financing.  A  temporary  or 
short-term  loan  made  with  Uie  clear 
intent  that  it  will  be  repaid  through 
another  loan.  Interim  financing  is 
frequently  used  to  pay  construction  and 
other  costs  associated  with  a  planned 
project,  with  permanent  financing  to  be 
obtained  after  project  completion. 

Lender.  The  organization  making, 
servicing,  and  collecting  the  loan  which 
is  guaranteed  under  the  provisions  of 
the  appropriate  subpart. 

Lender's  Agreement  (Business  and 
Industry).  Form  4279-4  or  predecessor 
form  t)etween  the  Agency  and  the  lender 
setting  forth  the  lender's  loan 
responsibilities  when  the  Loan  Note 
Guarantee  is  issued. 

Loan  Agreement.  The  agreement 
between  the  borrower  and  lender 
containing  the  terms  and  conditions  of 
the  loan  and  the  responsibilities  of  the 
borrower  and  lender. 

Loan  Note  Guarantee  (Business  and 
Industry).  Form  4279-5  or  predecessor 
form  issued  and  executed  by  the  Agency 
containing  the  terms  and  conditions  of 
the  guarantee'. 

Loan-to-value.  The  ratio  of  the  dollar 
amount  of  a  loan  to  the  dollar  value  of 
the  collateral  pledged  as  seciuity  for  the 
loan. 

Natural  resource  value-added 
product.  Any  naturally  occurring 
product  that  is  pnx»ssed  to  add  value 
to  the  product.  For  example,  straw  is 
processed  into  particle  board. 

Negligent  Servicing.  The  failure  to 
perform  those  services  which  a 
reasonably  prudent  lender  would 
perform  in  servicing  (including 
Uquidation  of)  its  own  portfolio  of  loans 
that  are  not  guaranteed.  The  term 
includes  not  only  the  concept  of  a 
failure  to  act,  but  also  not  acting  in  a 
timely  manner,  or  acting  in  a  manner 
contrary  to  the  manner  in  which  a 
reasonably  prudent  lender  would  act 

Parity.  A  lien  position  whereby  two  or 
more  lenders  share  a  security  interest  of 
equal  priority  in  collateral.  Inthe  event 
of  default,  each  lender  will  be  affected 
on  a  pro  rata  basis. 
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Participation.  Sale  ef  an  interest  in  a 
loan  by  the  lender  wherein  the  lender 
retains  the  note,  collateral  securing  the 
note,  and  all  responsibility  for  loan 
servicing  and  liquidation. 

Poor.  A  community  or  area  is 
considered  poor  if,  based  on  the  most 
recent  decennial  census  data,  either  the 
county,  dty,  or  census  tract  where  the 
community  or  area  is  located  has  a 
median  household  income  at  or  below 
the  poverty  line  for  a  family  of  four;  has 
a  median  household  income  below  the 
nonmetropolitan  median  household 
income  for  the  State;  or  has  a  population 
of  which  25  percent  or  more  have 
income  at  or  below  the  poverty  line. 

Promissory  Note.  Evidence  of  debt. 
"Note"  or  "Promissory  Note"  shall  also 
be  construed  to  include  "Bond"  or  other 
evidence  of  debt  where  appropriate. 

Rural  Development.  The  Under 
Secretary  for  Rural  Development  has 
policy  and  operational  oversight 
responsibilities  for  RHS,  RBS,  and  RUS. 

Spreadsheet.  A  table  containing  data 
from  a  series  of  financial  statements  of 
a  business  over  a  period  of  time. 
Financial  statement  analysis  normally 
contains  spreadsheets  for  balance  sheet 
items  and  income  statements  and  may 
include  funds  flow  statement  data  and 
commonly  used  ratios.  The  spreadsheets 
enable  a  reviewer  to  easily  scan  the 
data,  spot  trends,  and  make 
comparisons. 

State.  Any  of  the  50  States,  the 
Commonwealth  of  Puerto  Rico,  the 
Virgin  Islands  of  the  United  States, 
Guam,  American  Samoa,  the 
Commonwealth  of  the  Northern  Mariana 
Islands,  the  Republic  of  Palau,  the 
Federated  States  of  Micronesia,  and  the 
Republic  of  the  Marshall  Islands. 

Subordination.  An  agreement 
between  the  lender  and  borrower 
whereby  lien  priorities  on  certain  assets 
pledged  to  secure  payment  of  the 
guaranteed  loan  will  be  reduced  to  a 

Eosition  jimior  to,  or  on  parity  with,  the 
en  position  of  another  loan  in  order  for 
the  Agency  borrower  to  obtain 
additional  financing,  not  guaranteed  by 
the  Agency,  from  the  lender  or  a  third 
party. 

Veteran.  For  the  purposes  of  assigning 
priority  points,  a  veteran  is  a  person 
who  is  a  veteran  of  any  war,  as  defined 
in  section  101(12)  of  title  38.  United 
States  Code. 

(b)  Abbrevi(aions.  - . 

B&I — ^Business  and  Industry     ■ 
CF — Community  Facilities 
CLP — Certified  Lender  Program 
FSA — Farm  Service  Agency 
FMI — ^Forms  Manual  Insert 
NAD — National  Appeals  Division 
OGC — Offiqe  of  the  Genwal  Counsel 


RBS — ^Rural  Business<k>operative 

Service 
RHS — Rural  Housing  Service 
RUS— Rural  Utilities  Service 
SBA — Small  Business  Administration 
USDA— United  States  Department  of 

Agriculture 

if  4279.3-4279.14    [Reserved] 

{4279.15    Exception  Mithortty. 

The  Administrator  may,  in  individual 
cases,  grant  an  exception  to  any 
requirement  or  provision  of  this  subpart 
which  is  not  inconsistent  with  any 
applicable  law  provided,  the 
Administrator  determines  that 
application  of  the  requirement  or 
provision  would  adversely  afi^ect 
USDA's  interest. 

14279.16    Appeals. 

Only  the  borrower,  lender,  or  holder 
can  appeal  an  Agency  decision  made 
under  this  subpart.  In  cases  where  the 
Agency  has  denied  or  reduced  the 
amount  of  final  los&  payment  to  the 
lender,  the  adverse  decision  may  be 
appealed  by  the  lender  only.  An  adverse 
decision  that  only  impacts  the  holder 
may  be  appealed  by  the  holder  only.  A 
decision  oy  a  lender  adverse  to  the 
interest  of  the  borrower  is  not  a  decision 
by  the  Agency,  whether  or  not 
conciured  in  by  the  Agency.  Appeals 
will  be  handled  in  accordance  with  7 
CFR,  part  11.  Any  party  adversely 
affected  by  an  Agency  decision  under 
this  subpart  may  request  a 
determination  of  appealability  from  the 
Director,  National  Appeals  Division, 
USDA.  within  30  days  of  the  adverse 
decision. 

114279.17-4279.28    [Reserved] 

{4279.29    Eligible  lendsrs. 

(a)  Traditional  lenders.  An  eligible 
lender  is  any  Federal  or  State  chartered 
bank.  Farm  Credit  Bank,  other  Farm 
Credit  System  institution  with  direct 
lending  authority,  Bank  for 
Cooperatives,  Savings  and  Loan 
Association,  or  mortgage  company  that 
is  part  of  a  bank-holding  company. 
These  entities  must  be  subject  to  credit 
examination  and  supervision  by  either 
an  agency  of  the  United  States  or  a 
State.  Eligible  lenders  may  also  include 
credit  unions  provided,  they  are  subject 
to  credit  examination  and  supervision 
by  either  the  National  Credit  Union 
Administration  or  a  State  agency,  and 
insurance  companies  provided  they  are 
regulated  by  a  State  or  National 
insurance  regulatory  agency.  Eligible 
lenders  include  the  National  Rural 
Utilities  Cooperative  Finance 
Corporation. 


(b)  Other  lenders.  Rural  Utilities 
Service  borrowers  and  other  lenders  not 
meeting  the  criteria  of  paragraph  (a)  of 
this  section  may  be  considered  by  the 
Ag«icy  fcH'  eligibiUty  to  become  a 
guaranteed  lender  provided,  the  Agency 
determines  that  they  have  the  legal 
authority  to  operate  a  lending  program 
and  sufficient  lending  expertise  and 
financial  strength  to  operate  a  successful 
lending  program. 

(1)  Such  a  lender  must: 

(i)  Have  a  record  of  successfully 
making  at  least  three  commercial  loans 
annually  for  at  least  the  most  recent  3 
years,  with  delinquent  loans  not 
exceeding  10  percent  of  loans 
outstanding  and  historic  losses  not 
exceeding  10  percent  of  dollars  loaned, 
or  when  the  proposed  lender  can 
demonstrate  that  it  has  personnel  with    - 
equivalent  previous  experience  and 
where  the  commercial  loan  portfolio 
was  of  a  similar  quantity  and  quaUty; 
and 

(ii)  Have  tangible  balance  sheet  equity 
of  at  least  seven  percent  of  tangible 
assets  and  sufficient  funds  available  to 
disburse  the  guaranteed  loans  it 
proposes  to  approve  within  the  first  6 
months  of  being  approved  as  a 
guaranteed  lender. 

(2)  A  lender  not  eligible  under 
paragraph  (a)  of  this  section  that  wishes 
consideration  to  become  a  guaranteed 
lender  must  submit  a  request  in  writing 
to  the  State  Office  for  the  State  where 
the  lender's  lending  and  servicing 
activity  takes  place.  The  National  Office 
will  notify  the  prospective  lender, 
through  the  State  Director,  whether  the 
lender's  request  for  eligibility  is 
approved  or  rejected.  If  rejected,  the 
reasons  for  the  rejection  will  be 
indicated  to  the  prospective  lender  in 
writing.  The  lender's  written  request 
must  include: 

(i)  Evidence  showing  that  the  lender 
has  the  necessary  capital  and  resources 
to  successfully  meet  its  responsibilities. 

(ii)  Copy  of  any  license,  charter,  or 
other  evidence  of  authority  to  engage  in 
the  proposed  loanmaldng  and  servicing 
activities.  If  licensing  by  the  State  is  not 
required,  an  attorney's  opinion  to  this 
effect  must  be  submitted. 

(iii)  Information  on  lending 
experience,  including  length  of  time  in 
the  lending  business;  range  and  volume 
of  lending  and  servicing  activity;  status 
of  loan  portfoUo  including  delinquency 
rate,  loss  rate  as  a  percentage  of  loan 
amoimts.  and  other  measures  of  success; 
ejqperience  of  management  and  loan 
officers;  audited  finanraal  statements 
not  more  than  1  year  old;  sources  of 
fimds  for  the  proposed  loans;  office 
location  and  proposed  lending  area;  and 
proposed  rates  and  fees,  including  loan 
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origination,  loan  preparation,  and 
servicing  fees.  Such  fees  must  not  be 
greater  than  those  charged  by  similarly 
located  commercial  lenders  in  the 
ordinary  course  of  business. 

(iv)  An  estimate  of  the  number  and 
size  of  guaranteed  loan  applications  the 
lender  will  develop. 

(cl  Expertise.  Loan  guarantees  will 
only  be  approved  for  lenders  with 
adequate  experience  and  expertise  to 
make,  secure,  service,  and  collect  B&I 
loans. 

§  4279.30    Lenders'  functions  and 
responsibilities. 

(a)  General.  (1)  Lenders  have  the 
primary  responsibility  for  the  successful 
delivery  of  the  B&I  loan  program.  All 
lenders  obtaining  or  requesting  a  B&I 
loan  guarantee  are  responsible  for: 

(i)  Processing  applications  for 
guaranteed  loans, 

(ii)  Developing  and  maintaining 
adequately  dociunented  loan  Rles, 

(iii)  Recommending  only  loan 
proposals  that  are  eligible  and 
financially  feasible, 

(iv)  Obtaining  valid  evidence  of  debt 
and  collateral  in  accordance  with  sound 
lending  practices, 

(v)  Supervising  construction 

(vi)  Distribution  of  loan  funds, 

(vii)  Servicing  guaranteed  loans  in  a 
prudent  manner,  including  liquidation 
if  necessary, 

(viii)  Following  Agency  regulations, 
and 

(ix)  Obtaining  Agency  approvals  or 
conciurence  as  required. 

(2)  This  subpart,  along  with  subpart  B 
of  this  part  and  subpart  B  of  part  4287 
of  this  chapter,  contain  the  regulations 
for  this  program,  including  the  lenders' 
responsibilities. 

(b)  Credit  evaluation.  This  is  a  key 
function  of  all  lenders  during  the  loan 
processing  phase.  The  lender  must 
analyze  all  credit  factors  associated  with 
each  proposed  loan  and  apply  its 
professional  judgment  to  determine  that 
the  credit  factors,  considered  in 
combination,  ensure  loan  repayment. 
The  lender  must  have  an  adequate 
imderwriting  process  to  ensure  that 
loans  are  reviewed  by  other  than  the 
originating  officer.  There  must  be  good 
credit  documentation  procedures. 

(c)  Environmental  responsibilities. 
Lenders  have  a  responsibility  to  become 
familiar  with  Federal  environmental 
requirements;  to  consider,  in 
cohsultation  with  the4)rospective 
borrower,  the  potential  environmental 
impacts  of  their  proposals  at  the  earliest 
planning  stages;  and  to  develop 
proposals  that  minimize  the  potential  to 
adversely  impact  the  environment. 
Lenders  must  alert  the  Agency  to  any 


controversial  environmental  issues 
related  to  a  proposed  project  or  items 
that  may  require  extensive 
environmental  review.  Lenders  must 
help  the  borrower  prepare  Form  FmHA 
1940-20,  "Request  for  Environmental 
Information"  (when  required  by  subpart 
G  of  part  1940  of  this  title);  assist  in  the 
collection  of  additional  data  when  the 
Agency  needs  such  data  to  complete  its 
environmental  review  of  the  proposal; 
and  assist  in  the  resolution  of 
environmental  problems. 

(d)  Loan  closing.  The  lender  will 
conduct  loan  closings. 

§§4279.31-4279.42    [Reserved] 

§  4279.43    Certlflad  Lender  Program. 

(a)  General.  This  section  provides 
policies  and  procedures  for  the  Certified 
Lender  Program  (CLP)  for  loans 
guaranteed  under  this  part.  The 
objectives  are  to  expedite  loan  approval, 
making,  and  servicing. 

(b)  CLP  eligibility  criteria.  The  lender 
must  meet  established  eligibility  criteria 
as  follows: 

(1)  Be  an  "eligible  lender"  as  defined 
in  4279.29  of  this  subpart  and 
authorized  to  do  business  in  the  State  in 
which  CLP  status  is  desired. 

(2)  Demonstrate  to  the  Agency's 
satisfaction  that  it  has  a  thorough 
knowledge  of  commercial  lending.  The 
lender  will  demonstrate  such 
knowledge  by  providing  a  summary  of 
its  guaranteed  and  unguaranteed 
business  lending  activity. -At  a 
minimum,  the  simimary  must  include 
the  dollar  amount  and  number  of  loans 
in  the  lender's  portfolio,  unguaranteed 
and  guaranteed  by  any  Federal  agency, 
with  information  on  delinquencies  and 
losses  and,  if  applicable,  the 
performance  of  the  lender  as  a  Small 
Business  Administration  (SBA)  certified 
or  preferred  lender.  A  certified  lender 
must  be  recognized  throughout  the  State 
as  a  commercial  lender  and  have  a  track 
record  of  successfully  making  at  least 
five  commercial  loans  per  year  for  at 
least  the  most  recent  5  years,  with 
delinquent  commercial  loans 
outstanding  not  exceeding  6  percent  of 
commercial  loans  outstanding  and 
historic  losses  not  exceeding  6  percent 
of  dollars  loaned,  or  it  must  demonstrate 
that  it  has  personnel  with  equivalent 
previous  experience  where  the 
commercial  loan  portfolio  was  of  a 
similar  quantity  and  quality.  The  lender 
will  provide  a  written  certification  to 
this  effect  along  with  a  statistical 
analysis  of  its  commercial  loan  portfolio 
for  the  last  3  of  its  fiscal  years. 

(3)  The  percentage  of  guarantee  will 
not  exceed  80  percent. 


(4)  If  the  lender  Is  a  bank  or  savings 
and  loan,  it  must  have  a  financial 
strength  rating  in  the  upper  half  of 
possible  ratings  as  reported  by  a  lender 
rating  service  selected  by  the  Agency. 

(5)  Possess  loan  officers  and  other 
appropriate  personnel  who  have 
received  training  conducted  by  the 
Agency.  Additional  training  may  be 
required  if  the  lender's  contact  person 
changes  or  if  the  Agency  determines 
further  instruction  is  needed. 

(6)  Have  committed  no  action  within 
the  most  recent  2  years  prior  to 
requesting  CLP  status  which  would  be 
considered  cause  for  revoking  CLP 
status  under  paragraph  (e)  of  this 
section. 

(c)  CLP  approval.  The  Agency  may 
grant  CLP  status  for  a  period  not  to 
exceed  5  years  by  executing  Form  4279- 
8,  "Certified  Lender,  Business  and 
Industry  Program,"  with  the  lender.  CLP 
status  will  not  apply  to  branches  or 
suboffices  of  the  lender  unless  so 
Sfwcified  in  the  agreement.  Such 
branches  or  suboffices  may  submit  loans 
as  regular  lenders  or  apply  for  their  own 
CLP  status.  Any  lender  who  desires  CLP 
status  must  prepare  a  written  request  to 
the  State  Director  where  it  desires  CLP 
status.  The  request  must  address  each  of 
the  required  criteria  outlined  in 
paragraph  (b)  of  this  section,  except 
paragraph  (b)(3),  and  should  be 
accompanied  by  any  other  information 
the  lender  believes  will  be  helpful.  The 
request  will  also  include  Form  4279-8 
completed  and  executed  by  the  lender 
and  an  executed  Lender's  Agreement  if 
it  does  not  already  have  a  valid  Lender's 
Agreement  on  file  with  the  Agency. 
Loans  made  by  the  lender  and 
guaranteed  by  the  Agency  prior  to  the 
lender  receiving  CLP  status  shall 
continue  to  be  governed  by  the  forms 
and  agreements  executed  between  the 
lender  and  the  Agency  for  those  loans. 

(d)  Renewal  of  CLP  status.  Renewal  of 
CLP  status  is  not  automatic.  CLP  status 
will  lapse  upon  the  expiration  date  of 
Form  4279-8  unless  the  lender  obtains 

a  renewal.  A  lender  whose  CLP  status 
has  lapsed  may  continue  to  submit  loan 
guarantee  requests  as  a  regular  lender.  A 
new  Form  4279-8  completed  and 
executed  by  the  lender  must  be 
provided,  along  with  a  written  update  of 
the  eligibility  criteria  required  by  this 
section  for  CLP  approval.  This^ 
information  must  be  supplied  at  least  60 
days  prior  to  the  expiration  of  the 
existing  agreement  to  be  assured  of 
uninterrupted  status.  The  information 
must  address  how  the  lender  is 
complying  with  each  of  the  required 
criteria  described  in  paragraph  (b)  of 
this  section.  It  must  include  any 
proposed  changes  in  the  designated 
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persons  for  processing  guaranteed  loans 
or  operating  methods  used  in  processing 
and  sovidng  Agencir  guaranteed  loans. 

(e)  Bevocation  of  CLP  status.  The 
lender's  CLP  status  may  be  revdked  at 
any  time  for  cause.  The  dd>aiment  of  a 
lender  is  an  additional  alternative  the 
Agency  may  consider.  A  lender  which 
has  lost  its  CLP  status,  but  has  not  been 
debarred  and  still  meets  the 
requirements  of  §  4279.29  of  this 
subpart  may  continue  to  submit  loan 
guarantee  requests  as  a  regular  lender. 
Cause  for  revoking  CLP  status  includes: 

(1)  Failure  to  maintain  status  as  an 
eligible  lender  as  set  forth  in  §4279.29 
of  this  subpart; 

(2)  Knowingly  submitting  false 
information  when  requesting  a 
guarantee  or  basing  a  guarantee  request 
on  information  known  to  be  false  or 
which  the  lender  should  have  known  to 
be  false; 

(3)  Making  a  guaranteed  loan  with 
deficiencies  which  may  cause  losses  not 
to  be  covered  by  the  Loan  Note 
Guarantee: 

(4)  Conviction  for  acts  in  connection 
writh  any  loan  transaction  whether  or 
not  the  loan  was  guaranteed  by  the 
Agency; 

(5)  Violation  of  usxuy  laws  in 
connection  with  any  loan  guaranteed  by 
the  Aoancy; 

(6)  Failure  to  obtain  the  required 
security  for  any  loan  guaranteed  by  the 
Agency; 

(7)  Using  loan  fimds  guaranteed  by  i 
the  Agency  for  purposes  other  than    / 
those  specifically  approved  by  the    / 
Agency  in  the  Conditional  Commitment; 

(8)  Violation  of  any  term  of  the 
Lender's  Agreement; 

(9)  Failure  to  correct  any  cited 
deficiency  in  loan  documents  in  a 
timely  manner, 

(10)  Failure  to  submit  reports  required 
by  the  Agency  in  a  timely  manner, 

(11)  Failure  to  process  Agency 
guaranteed  loans  in  a  reasonably 
prudent  manner, 

(12)  Failiu«  to  provide  for  adequate 
construction  planning  and  monitoring 
in  connection  with  any  loan  to  ensure 
that  the  project  will  be  completed  with 
the  available  funds  and,  once 
completed,  will  be  suitable  for  the 
borrower's  needs; 

(13)  Repetitive  recommendations  for 
guaranteed  loans  with  marginal  or       ., 
substandard  credit  quality  or  that  do  not 
comply  with  Agency  requirements; 

(14)  Repetitive  recommendations  for 
servicing  actions  that  do  not  comply 
with  Agency  requirements; 

(15)  Negligent  servicing;  or 

(16)  Fairure  to  conduct  any  approved 
liquidation  of  a  loan  guaranteed  by  the 
Agency  or  its  predecessors  in  a  timely 


and  efEsctive  manner  and  in  accordance 
with  the  approved  Uquidation  plan. 

(f)  General  loan  processing  and 
servicing  guidelines.  All  requests  for 
guaranteed  loans  will  be  processed  and 
serviced  imder  subparts  A  and  B  of  this 
part  and  subpart  B  of  part  4287  of  this 
chapter  except  as  modified  by  this 
section.  When  determining  whether  or 
not  to  request  a  guarantee  for  a  proposed 
loan,  lenders  must  consider  the 
priorities  set  forth  in  §  279.155  of 
subptartB- of  this  part  ■  ' 

(1)  Prior  to  processing  an  application, 
the  CLP  lender  may  give  written  notice 
to  the  State  Director  of  its  intention  to 
submit  an  application.  Upon  receipt  of 
such  written  notice,  the  Agency  will 
notiiy  the  CLP  lender  whether  or  not 
there  is  sufficient  guarantee  authority 
for  the  loan.  Such  guarantee  authority 
will  be  held  for  30  days  pending  receipt 
of  the  application.  If  a  complete 
application  for  which  guarantee 
.authority  is  being  held  is  not  received 
within  30  days  of  the  notice  of  intent  to 
file  or  is  rejected,  the  guarantee 
authority  for  this  application  will  no 
longer  be  held  in  reserve. 
Notwithstanding  the  preceding,  no 
guarantee  authority  will  be  held  in 
reserve  the  last  60  days  of  the  Agency's 
fiscal  year. 

(2)  Refinancing  of  existing  lender  debt 
in  accordance  with  §  4279.113(q)  of 
subpart  B  of  this  part  will  not  be 
permitted  without  prior  Agency 
approval. 

(3)  CLP  lenders  will  process  all 
guaranteed  loans  as  a  "complete 
application"  by  obtaining  and 
completing  all  items  required  by 

§  4279.161(b)  of  subpart  B  of  this  part. 
The  CLP  lender  must  maintain  all 
information  required  by  §  4279.161(b)  in 
its  loan  file  and  determine  that  such 
material  complies  with  all  requirements. 

(4)  CLP  lenders  will  make  all  material 
relating  to  any  guarantee  application 
available  to  the  Agency  upon  request. 

(5)  At  the  time  of  the  Agency's 
issuance  of  the  Loan  Note  Guarantee, 
the  CLP  lender  will  provide  the  Agency 
with  copies  of  the  following  documents: 

(i)  Executed  Loan  Agreement; 

(ii)  Executed  Promissory  Notes;  and 

(iii)  Executed  security  docimients 

including  personal  and  corporate 

guarantees. 

(g)  Unique  characteristics  of  the  CLP. 
A  proposed  loan  by  a  CLP  lender 
requires  a  review  by  the  Agency  of  the 
information  submitted  by  the  lender, 
plus  satisfactory  completion  of  the 
environmental  review  process  by  the 
Agency.  The  Agency  may  rely  on  the 
lender's  credit  analysis. 


(1)  The  following  will  constitute  a 
complete  application  submitted  by  a 
CLP  lender 

(i)  Fimn  4279-1,  "Appfication  for 
Loan  Guarantee  (Business  and 
Industry)."  (marked  with  the  letters 
"CLP"  at  the  top)  completed  in  its 
entirety  and  executed  oy  the  borrower 
and  dJ*  Ifflider, 

(ii)  Copy  of  the  proposed  Loan 
Agreement  or  a  list  of  proposed 
requirements: 

(iii)  Form  FmHA  1940-20,  completed 
and  signed,  with  attadunents; 

(iv)  The  lender's  complete  written 
analysis  of  the  proposal,  including 
spreadsheets  of  the  balance  sheets  and 
income  statements  for  the  3  previous 
years  (for  existing  businesses),  pro 
forma  balance  sheet  at  startup,  and  2 
years  pro)ected  yearend  balance  sheets 
and  income  statements,  with 
appropriate  ratios  and  comparisons  with 
industry  standards  (such  as  Dim  & 
Bradstreet  or  Robert  Morris  Associates). 
All  data  must  be  shown  in  total  dollars 
and  also  in  common  size  form,  obtained 
by  expressing  all  balance  sheet  items  as 
a  percentage  of  assets  and  all  income 
and  expense  items  as  a  percentage  of 
sales.  The  lender's  credit  analysis  must 
include  the  borrower's  management, 
repayment  abiUty  including  a  cash  flow 
analysis,  history  of  debt  repayment, 
necessity  of  any  debt  refinancing,  and 
the  credit  reports  of  the  borrower,  its 
principals,  and  any  parent,  affiliate,  or 
subsicUary: 

(v)  Intergovernmental  consultation 
comments  in  accordance  with  7  CFR 
part  3015,  subpart  V;  and 

(vi)  If  the  loan  will  exceed  $1  million 
and  will  increase  direct  employment  by 
more  than  50  employees.  Form  4279-2, 
"Certification  of  Non-Relocation  and 
Market  Capacity  Information  Report," 
must  be  completed  by  the  lender.  For 
such  loans,  the  Agency  will  submit 
Form  4279-2  to  the  Department  of  Labor 
and  obtain  clearance  before  a 
Conditional  Commitment  may  be 
issued. 

(2)  llie  Agency  will  make  the  final 
credit  decision  based  primarily  on  a 
review  of  the  credit  aiialysis  submitted 
by  the  lender  and  approval  of  the 
Agency's  completed  environmental 
analysis,  if  required,  except  that 
refinancing  of  existing  lender  debt  in 
accordance  with  §4279.113(q)  of 
subpart  B  of  this  part  will  not  be 
approved  without  a  credit  analysis  by 
the  Agency  of  the  borrower's  complete 
financial  statements:  and  completion  by 
the  Agency  of  the  environmental 
analysis.  'The  Agency  may  request  such 
additional  information  as  it  determines 
is  needed  to  make  a  decision. 
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(h)  Lender  loan  servicing 
responsibilities.  CLP  lenders  will  be 
fully  responsible  for  all  aspects  of  loan 
servicing  and,  if  necessary,  liquidation 
as  described  in  subpart  B  of  part  4287 
of  this  chapter. 

§  4279.44    Access  to  records. 

The  lender  will  permit  representatives 
of  the  Agency  (or  other  agencies  of  the 
United  States]  to  inspect  and  make 
copies  of  any  records  of  the  lender 
pertaining  to  the  Agency  guaranteed 
loans  during  regular  office  hours  of  the 
lender  or  at  any  other  time  upon 
agreement  between  the  lender  and  the 
Agency. 

SS  4279.45-4279.57    [Reserved] 

14279.58    Equal  Credit  Opportunity  Act 
In  accordance  with  title  V  of  Public 
Law  93-495,  the  Equal  Credit 
Opportunity  Act,  with  respect  to  any 
aspect  of  a  credit  transaction,  neither 
the  lender  nor  the  Agency  will 
discriminate  against  any  applicant  on 
the  basis  of  race,  color,  religion,  national 
origin,  sex,  marital  status  or  age 
(providing  the  applicant  has  the 
capacity  to  contract),  or  because  all  or 
part  of  the  applicant's  income  derives 
from  a  public  assistance  program,  or 
because  the  applicant  has,  in  good  faith, 
exercised  any  right  under  the  Consumer 
Protection  Act.  The  lender  will  comply 
with  the  requirements  of  the  Equal 
Credit  Opportunity  Act  as  contained  in 
the  Federal  Reserve  Board's  Regulation 
implementing  that  Act  (see  12  CFR  part 
202).  Such  compliance  will  be 
accomplished  prior  to  loan  closing. 

S  4279.59    [Reserved] 

$4279.60    Civil  Rights  Impact  Analysis 

The  Agency  is  responsible  for 
ensuring  that  all  requirements  of  FmHA 
Instruction  2006-P,  'Civil  Rights  Impact 
Analysis"  are  met  and  will  complete  the 
appropriate  level  of  review  in 
accordance  with  that  instruction. 

§$4279.61-4279.70    [Reserved] 

§  4279.71    Public  bodies  and  nonprofit 
corporations. 

Any  public  body  or  nonprofit 
corporation  that  receives  a  guaranteed 
loan  that  meets  the  thresholds 
established  by  0MB  Circulars  A-128  or 
A-133  or  successor  regulations  or 
circulars  must  provide  an  audit  in 
accordance  with  the  applicable  circular 
or  regulation  for  the  fiscal  year  (of  the 
borrower)  in  which  the  Loan  Note 
Guarantee  is  issued.  If  the  loan  is  for 
development  or  purchases  made  in  a 
previous  fiscal  year  through  interim 
financing,  an  audit  will  also  be  provided 
for  the  fiscal  yeeu*  in  which  the 


development  or  purchases  occurred. 
Any  audit  provided  by  a  public  body  or 
nonprofit  corporation  in  compliance 
with  OMB  Circulars  A-128  or  A-133  or 
their  successors  will  be  considered 
adequate  to  meet  the  aixiit  requirements 
of  the  B&I  program  for  that  year. 

§4279.72    Conditions  of  guarantee. 

A  loan  guarantee  under  this  part  will 
be  evidenced  by  a  Loan  Note  Guarantee 
issued  by  the  Agency.  Each  lender  will 
execute  a  Lender's  Agreement.  If  a  vafid 
Lender's  Agreement  already  exists,  it  is 
not  necessary  to  execute  a  new  Lender's 
Agreement  with  each  loan  guarantee. 
The  provisions  of  this  part  and  part 
4287  of  this  chapter  urill  apply  to  all 
outstanding  guarantees.  In  the  event  of 
a  conflict  between  the  guarantee 
documents  and  these  regulations  as  they 
exist  at  the  time  the  documents  are 
executed,  the  regulations  will  control. 

(a)  Full  faith  and  credit.  A  guarantee 
imder  this  part  constitutes  an  obligation 
supported  by  the  full  faith  and  credit  of 
the  United  States  and  is  incontestable 
except  for  fraud  or  misrepresentation  of 
which  a  lender  or  holder  has  actual 
knowledge  at  the  time  it  becomes  such 
lender  or  holder  or  which  a  lender  or 
holder  participated  in  or  condones.  The 
guarantee  will  be  unenforceable  to  the 
extent  that  any  loss  is  occasioned  by  a 
provision  for  interest  on  interest.  In 
addition,  the  guarantee  will  be 
unenforceable  by  the  lender  to  the 
extent  any  loss  is  occasioned  by  the 
violation  of  usury  laws,  negligent 
servicing,  or  failure  to  obtain  the 
required  security  regardless  of  the  time 
at  which  the  Agency  acquires 
knowledge  thereof.  Any  losses 
occasioned  will  be  unenforceable  to  the 
extent  that  loan  funds  are  used  for 
purposes  other  than  those  specifically 
approved  by  the  Agency  in  its 
Conditional  Commitment.  The  Agency 
will  guarantee  payment  as  follows: 

(1)  To  any  holder,  100  percent  of  any 
loss  sustained  by  the  holder  on  the 
guaranteed  portion  of  the  loan  and  on 
interest  due  on  such  portion. 

(2)  To  the  lender,  tne  lesser  of: 

(i)  Any  loss  sustained  by  the  lender 
on  the  guaranteed  portion,  including 
principal  and  interest  evidenced  by  the 
notes  or  assimiption  agreements  and 
secured  advances  for  protection  and 
preservation  of  collateral  made  with  the 
Agency's  authorization;  or 

(ii)  The  guaranteed  principal 
advanced  to  or  assumed  by  the  borrower 
and  any  interest  due  thereon. 

(b)  Rights  and  liabilities.  When  a 
guaranteed  portion  of  a  loan  is  sold  to 
a  holder,  the  holder  shall  succeed  to  all 
rights  of  the  lender  uinder  the  Loan  Note 
Guarantee  to  the  extent  of  the  portion 


purchased.  The  lender  will  remain 
bound  to  all  obligations  under  the  Loan 
Note  Guarantee,  Lender's  Agreement, 
and  the  Agency  program  regulations.  A 
guarantee  and  right  to  require  purchase 
will  be  directly  enforceable  by  a  holder 
notwithstanding  any  fraud  or 
misrepresentation  by  the  lender  or  any 
imenforceability  of  the  guarantee  by  the 
lender,  except  for  fraud  or 
misrepresentation  of  which  the  holder 
had  actual  knowledge  at  the  time  it 
became  the  holder  or  in  which  the 
holder  participates  or  condones.  In  the 
event  of  material  fraud,  negligence  or 
misrepresentation  by  the  lender  or  the 
lender's  participation  in  or  condoning  of 
such  material  fraud^  negligence  or 
misrepresentation,  the  lender  will  be 
liable  for  payments  made  by  the  Agency, 
to  any  holder. 

(c)  Payments.  A  lender  will  receive  all 
payments  of  principal  and  interest  on 
account  of  the  entire  loan  and  will 
promptly  remit  to  the  holder  its  pro  rata 
share  thereof,  determined  according  to 
its  respective  interest  in  the  loan,  less 
only  the  lender's  servicing  fee. 

$$4279.73-4279.74    [Reserved] 

§4279.75    Sale  or  assignment  of 
guaranteed  loan. 

The  lender  may  sell  all  or  part  of  the 
guaranteed  portion  of  the  loan  on  the 
secondary  market  or  retain  the  entire 
loan.  The  lender  shall  not  sell  or  . 
participate  any  amount  of  the 
guaranteed  or  unguaranteed  portion  of 
the  loan  to  the  borrower  or  members  of 
the  borrower's  immediate  families, 
officers,  directors,  stockholders,  other 
owners,  or  a  parent,  subsidiary  or 
aviate.  If  the  lender  desires  to  market 
all  or  part  of  the  guaranteed  portion  of 
the  loan  at  or  subsequent  to  loan 
closing,  such  loan  must  not  be  in 
default.  Loans  made  with  the  proceeds 
of  any  obligation  the  interest  on  which 
is  excludable  from  income  under  26 
U.S.C.  103  (interest  on  State  and  local 
banks)  or  any  successor  section  will  not 
be  guaranteed. 

(a)  Single  note  system.  The  entire  loan 
is  evidenced  by  one  note,  and  one  Loan 
Note  Guarantee  is  issued.  The  lender 
may  assign  all  or  part  of  the  guaranteed 
portion  of  the  loan  to  one  or  more 
holders  by  using  the  Agency's 
Assignment  Guarantee  Agreement.  The 
holder,  upon  written  notice  to  the 
lender  and  the  Agency,  may  reassign  the 
unpaid  guaranteed  portion  of  the  loan 
sold  under  the  Assignment  Guarantee 
Agreement.  Upon  notification  and 
completion  of  the  assigiunent  through 
the  use  of  Form  4279-6,  the  assignee 
shall  succeed  to  all  rights  and 
obligations  of  the  holder  thereunder.  If 
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this  option  is  selected,  the  lender  may 
not  at  a  later  date  cause  any  additional 
notes  to  be  issued. 

(b)  Muhinote  system.  Under  this 
option  the  lender  may  provide  one  note 
for  the  unguaranteed  portion  of  the  loan 
and  no  more  than  10  notes  for  the 
guaranteed  portion.  When  this  option  is 
selected  by  the  lender,  the  holder  will 
receive  one  of  the  borrower's  executed 
notes  and  a  Loan  Note  Guarantee.  The 
Agency  will  issue  a  Loan  Note 
Guarantee  for  each  note,  including  the 
unguaranteed  note,  to  be  attached  to  the 
note.  An  Assignment  Guarantee 
Agreement  will  not  be  used  when  the 
multinote  option  is  utilized. 

(c)  After  loan  closing.  If  a  loan  is 
closed  using  the  multinote  option  and  at 
a  later  date  additional  notes  are  desired, 
the  lender  may  cause  a  series  of  new 
notes,  so  that  the  total  number  of  notes 
issued  does  not  exceed  the  total  number 
provided  for  in  paragraph  (b)  of  this 
section,  to  be  issued  as  replacement  for 
previously  issued  giiaranteed  notes, 
provided: 

(1)  Written  approval  of  the  Agency  is 
obtained; 

(2)  The  borrower  agrees  and  executes 
the  new  notes; 

(3)  The  interest  rate  does  not  exceed 
the  interest  rate  in  effect  when  the  loan 
was  closed; 

(4)  The  matiuity  date  of  the  loan  is 

not  changed; 

(5)  The  Agency  will  not  bear  or 
guarantee  any  expenses  that  may  be 
incurred  in  reference  to  such 
reissuances  of  notes; 

(6)  There  is  adequate  collateral 
securing  the  notes; 

(7)  No  intervening  Uens  have  arisen  or 
have  been  perfected  and  the  secured 
lien  priori^  is  better  or  remains  the 
same;  and 

(8)  All  holders  agree. 

(d)  Termination  of  lender  servicing 
fee.  The  lender's  servicing  fee  will  stop 
when  the  Agency  purchases  the 
guaranteed  portion  of  the  loan  firom  the 
secondary  market.  No  such  servicing  fee 
may  be  charged  to  the  Agency  and  all 
loan  payments  and  collateral  proceeds 
received  will  be  applied  first  to  the 
guaranteed  loan  and,  when  applied  to 
the  guaranteed  loan,  %vill  be  applied  on 
a  pro  rata  basis. 


14279.76 

The  lender  may  obtain  participation 
in  the  loan  under  its  normal  operating 
procedures;  however,  the  lender  must 
retain  title  to  the  notes  if  any  of  them 
are  imguaranteed  and  retain  the  lender's 
interest  in  the  collateral. 

14279.77    Minimum  rMantlon. 

The  lender  is  required  to  hold  in  its 
own  portfolio  a  minimum  of  5  percent 


of  the  total  loan  amoimt  The  amount 
required  to  be  maintained  must  be  of  the 
unguaranteed  portion  of  the  loan  and 
cannot  be  participated  to  another.  The 
lender  may  sell  the  remaining  amount  of 
the  unguaranteed  portion  of  the  loan 
only  through  participation. 

{4279.78    Repurcttaee  from  hoMar. 

(a)  Repurchase  by  lender.  A  lender 
has  the  option  to  repurchase  the  unpaid 
guaranteed  portion  of  the  loan  from  a 
holder  within  30  days  of  written 
demand  by  the  holder  when  the 
borrower  i^  in  default  not  less  than  60 
days  on  principal  or  interest  due  on  the 
loan;  or  the  lender  has  foiled  to  remit  to 
the  holder  its  pro  rata  share  of  any 
payment  made  by  the  borrower  within 
30  days  of  the  lender's  receipt  thereof. 
The  repurchase  by  the  lender  will  be  for 
an  amount  equal  to  the  unpaid 
guaranteed  portion  of  principal  and 
accrued  interest  less  the  lender's 
servicing  fee.  The  bolder  must 
concurrently  send  a  copy  of  the  demand 
letter  to  the  Agency.  The  guarantee  will 
not  cover  the  note  interest  to  the  holder 
on  the  guaranteed  loan  accruing  after  90 
days  from  the  date  of  the  demand  letter 
to  the  lender  requesting  the  repurchase. 
The  lender  will  accept  an  assignment 
without  recourse  from  the  holder  upon 
repurchase.  The  lender  is  encouraged  to 
repurchase  the  loan  to  fedlitate  the 
accounting  of  funds,  resolve  the 
problem,  and  prevent  defeult,  where 
and  when  reasonable.  The  lender  will 
notify  the  holder  and  the  Agency  of  its 
decision. 

(b)  Agency  purchase.  (1)  If  the  lender 
does  not  repurchase  the  unpaid 
guaranteed  p>ortion  of  the  loan  as 
provided  in  paragraph  (a)  of  this 
section,  the  Agency  will  purchase  from 
the  holder  the  xmpaid  principal  balance 
of  the  guaranteed  portion  together  with 
accrued  interest  to  date  of  repurchase, 
less  the  lender's  servicing  fee,  within  30 
days  after  written  demand  to  the  Agency 
from  the  holder.  (This  is  in  addition  to 
the  copy  of  the  written  demand  on  the 
lender.)  The  guarantee  will  not  cover 
the  note  interest  to  the  holder  on  the 
guaranteed  loan  accruing  after  90  days 
firom  the  date  of  the  original  demand 
letter  of  the  holder  to  the  lender 
requesting  the  repurchase. 

(2)  The  nolder  s  demand  to  the 
Agency  must  include  a  copy  of  the 
written  demand  made  upon  the  lender. 
The  holder  must  also  include  evidence 
of  its  right  to  reqiure  payment  from  the 
Agency.  Such  evidence  will  consist  of 
either  the  original  of  the  Loan  Note 
Guarantee  properly  endcnsed  to  the 
Agency  or  the  ori^nal  oS  the 
Assignment  Guarantee  Agreement 
properly  assigned  to  the  Agency  without 


recourse  including  all  rights,  title,  and 
interest  in  the  loan.  The  holder  must 
include  in  its  d«nand  the  amount  due 
including  unpaid  principal,  unpaid 
interest  to  date  of  demand,  and  interest 
subsequently  accruing  fimn  date  of 
demand  to  proposed  payment  date.  The 
Agency  will  be  sulMX)gated  to  all  rights 
of  the  holder. 

(3)  The  Agency  will  notify  the  lender 
of  its  receipt  of  the  holder's  demand  far 
payment.  The  lender  must  promptly 
provide  the  Agency  with  the 
information  necessary  for  the  Agency  to 
determine  the  appropriate  amoimt  due 
the  holder.  Upon  request  by  the  Agency, 
the  lender  will  furnish  a  current 
statement  certified  by  an  appropriate 
authorized  officer  of  the  lender  of  the 
unpaid  principal  and  interest  then  owed 
by  the  borrower  on  the  loan  and  the 
amount  then  owed  to  any  holdw.  Any 
discrepancy  between  the  amount 
claimed  by  the  holder  and  the 
information  submitted  by  the  lender 
must  be  resolved  between  the  lender 
and  the  holder  before  payment  will  be 
approved.  Such  conflict  will  suspend 
the  rimning  of  the  30  day  payment 
requirement. 

(4)  Purchase  by  the  Agency  neither 
changes,  alters,  nor  modifies  any  of  the 
lender's  obligations  to  the  Agency 
arising  from  the  loan  or  guarantee  nor 
does  it  waive  any  of  Agency's  rights 
against  the  lender.  The  Agency  will 
have  the  right  to  set-off  against  the 
lender  all  rights  inuring  to  the  Agency 
as  the  holder  of  the  instrument  against 
the.  Agency's  obligation  to  the  lender 
under  the  guarantee. 

(c)  Repurchase  for  servicing.  If,  in  the 
opinion  of  the  lender,  repurchase  of  the 
guaranteed  portion  of  the  loan  is 
necessary  to  adequately  service  the  loan, 
the  holder  must  sell  the  guaranteed 
portion  of  the  loan  to  the  lender  for  an 
amount  equal  to  the  unpaid  principal 
and  interest  on  such  portion  less  the 
lender's  servicing  fee.  The  guarantee 
will  not  cover  the  note  interest  to  the 
holder  on  the  guaranteed  loan  accruing 
after  90  days  from  the  date  of  the 
demand  letter  of  the  lender  or  the 
Agency  to  the  holder  requesting  the 
holder  to  tender  its  guaranteed  portion. 
The  lender  must  not  repurchase  from 
the  holder  for  arbitrage  or  other 
purposes  to  further  its  own  financial 
gain.  Any  repurchase  must  only  be 
made  after  the  lender  obtains  the 
Agency's  Mrritten  approval.  If  the  lender 
does  not  repuichase  the  portion  firom 
the  holder,  the  Agency  may,  at  its 
option,  purchase  such  guwanteed 
portion  frv  servicing  purposes. 


*f. 
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i§427S.7»-427«J3    ptMW>Mdl 

§4fi70.S4    R6pleoMiMnt  of  dociMMnL 

(a)  The  Agency  may  issue  a 
replacement  Lo^  Note  Guarantee  or 
Assignment  Guarantee  Agreement 
which  was  lost,  stolen,  destroyed, 
mutilated,  or  defaced  to  the  lender  or 
holder  upon  receipt  of  an  acceptable 
certificate  of  loss  and  an  indemnity 
bond. 

(b)  When  a  Loan  Note  Guarantee  or 
Assignment  Guarantee  Agreement  is 
lost,  stolen,  destroyed,  mutilated,  or 
debced  while  in  the  custody  of  the 
lendn  or  holder,  the  lender  will 
cocmlinate  the  activities  of  the  party 
who  seeks  the  replacement  dociunents 
and  will  submit  the  required  dociunents 
to  the  Agency  for  processing.  The 
recniirements  fw  replacement  are  as 
follows:  t 

(1)  A  certificate  of  loss,  notarized  and 
containing  a  jurat,  which  includes: 

(i)  Name  and  address  of  owner.. 

(ii)  Name  and  address  of  the  lender  of 
record: 

(iii)  Capacity  of  person  certifying; 

(iv)  FuU  identification  of  the  Loan 
Note  Guarantee  or  Assignment 
Guarantee  Agreement  including  the 
name  of  the  borrower,  the  Agency's  case 
number,  date  of  the  Loan  NMe 
Guarantee  or  Assignment  Guarantee 
Agreement,  face  amount  of  the  evidence 
of  debt  purchased,  date  of  evidence  of 
debt,  present  balance  of  the  loan, 
percentage  of  guarantee,  and,  if  an 
Assignment  Guarantee  Agreement,  the 
original  named  holder  and  the 
percentage  of  the  guaranteed  portion  of 
the  loan  assigned  to  that  holder.  Any 
existing  parts  of  the  document  to  be 
replaced  must  be  attached  to  the 
certificate; 

(v)  A  full  statement  of  circiunstances 
of  the  loss,  theft,  or  destruction  of  the 
Loan  Note  Guarantee  or  Assignment 
Guarantee  Agreement;  and 

(vi)  For  the  holder,  evidence 
demonstratii^  current  ownership  of  the 
Loan  Note  Guarantee  and  Note  or  the 
Assignment  Guarantee  Agreement  If  the 
pres«it  holder  is  not  the  same  as  the 
original  holder,  a  copy  of  the 
endorsement  of  each  successive  holder 
in  the  chain  of  transfer  from  the  initial 
bolder  to  present  holder  must  be 
included  if  in  existence.  If  copies  of  the 
endorsement  cannot  be  obtained,  best 
available  records  of  transfer  must  be 
submitted  to  the  Agency  (e.g.,  order 
confirmation,  canceled  checks,  etc). 

(2)  An  indemnity  bond  acceptable  to 
the  Agency  shall  accompany  the  request 
for  replacement  except  wbcni  the  holder 
is  the  United  States,  a  Federal  Reserve 
Bank,  a  Federal  corporation,  a  State  or 
territory,  or  the  District  of  Coliunbia. 


The  bond  shall  be  with  surety  except 
when  the  outstanding  principal  balance 
and  accrued  interest  due  the  present 
holder  is  less  than  $1  million  vwified  by 
the  lender  in  writing  in  a  letter  of 
certification  of  balance  due.  The  surety 
shall  be  a  qualified  surety  company 
holding  a  certificate  of  authority  from 
the  Seaetary  of  the  Treasury  and  listed 
in  Treasury  Department  Circular  580. 

(3)  All  indemnity  bonds  must  be 
issued  and  payable  to  the  United  States 
of  America  acting  through  the  USDA. 
The  bond  shall  be  in  an  amount  not  less 
than  the  unpaid  principal  and  interest. 
The  bond  shall  hold  USDA  harmless 
against  any  claim  or  demand  which 
might  arise  or  against  any  damage,  loss, 
costs,  or  expenses  which  might  be 
sustained  or  incurred  by  reasons  of  the 
loss  or  replacement  of  the  instruments. 

(4)  In  those  cases  where  the 
guaranteed  loan  was  closed  under  the 
provision  of  the  multinote  system,  the 
Agency  will  not  attempt  to  obtain,  or 
participate  in  the  obtaining  of, 
replacement  notes  from  the  borrower.  It 
will  be  the  responsibility  of  the  holder 
to  bear  costs  of  note  replacement  if  the 
borrower  agrees  to  issue  a  replacement 
instnunent.  Should  such  note  be 
replaced,  the  terms  of  the  note  cannot  be 
changed.  If  the  evidence  of  debt  has 
been  lost,  stolen,  destroyed,  mutilated 
or  defaced,  such  evidence  of  debt  must 
be  replaced  before  the  Agency  will 
replace  any  instruments. 

f|427»J6-4Z7».99    [ReMrvMQ 

f427».100    0MB  control  number. 

The  information  collection 
requirements  contained  in  this 
regulation  have  been  approved  by  OMB 
and  have  been  assigned  OMB  control 
number  0575-0171.  Public  reporting 
burden  for  this  collection  of  information 
is  estimated  to  vary  from  1  hour  to  8 
hoiu^  per  response,  with  an  average  of 
4  hours  per  response,  including  time  for 
reviewing  the  collection  of  information. 
Sead  comments  regarding  this  burden 
estimate  or  any  other  aspect  of  this 
collection  of  information,  including 
suggestions  for  reducing  this  burden,  to 
the  Department  of  Agriculture, 
Clearance  Officer,  OIRM.  Stop  7630, 
Washington,  D.C.  20250.  You  are  not 
required  to  respond  to  this  collection  of 
information  unless  it  displays  a 
currently  valid  C^B  control  number. 


SubfMTtB — Busin 
Loans 


and  Industry 


subpart  A  of  this  part,  which  contains 
general  guaranteed  loan  regulations,  and 
subpart  B  of  part  4287  of  this  chapter, 
which  contains  loan  servicing 
regulations. 

(b)  Purpose.  The  purpose  of  the  B&I 
Guaranteed  Loan  Program  is  to  improve, 
develop,  or  finance  business,  industry, 
and  employment  and  improve  the 
economic  and  mvironmental  climate  in 
rural  communities.  This  piupose  is 
achieved  by  bolstering  the  existing 
private  credit  structure  through  the 
guarantee  of  quality  loans  which  will 
provide  lasting  community  benefits.  It  is 
not  intended  that  the  guarantee 
authority  will  be  used  for  marginal  or 
substandard  loans  or  for  relief  of  lenders 
having  such  loans. 

(c)  Documents.  Copies  of  all  forms, 
regulations,  and  Instructions  referenced 
in  this  subpart  are  available  in  any 
Agency  office. 

14279.102    Defbtraona. 

The  definitions  and  abbreviations  in 
§  4279.2  of  subpart  A  of  this  part  are 
applicable  to  this  subpart. 

if  4279.103    Exoapdon  Authority. 

Section  4279.15  of  subpart  A  of  this 
part  applies  to  this  subpart. 


14279.101    Introduction. 

(a)  Content.  This  subpart  contains 
loan  processing  regulations  for  the 
Business  and  Industry  (B&I)  Guaranteed 
Loan  Program.  It  is  supplemented  by 


14279.104 

Section  4279.16  of  subpart  A  of  this 
part  applies  to  this  subpart. 

§4279.106-4279.106    [Reserved] 

%  4279.107    Quaiantee  fee. 

The  guarantee  fee  will  be  paid  to  the 
Agency  by  the  lender  and  is 
nonrefundable.  The  fee  may  be  passed 
on  to  the  borrower.  Except  as  provided 
in  this  section,  the  guarantee  fee  will  be 
2  percent  multiplied  by  the  principal 
loan  amount  multiplied  by  the  percent 
of  guarantee  and  will  be  paid  one  time 
only  at  the  time  the  Loan  Note 
Guarantee  is  issued. 

(a)  The  guarantee  fee  may  be  reduced 
to  1  percent  if  the  Agency  determines 
that  the  business  meets  the  following 
criteria: 

(1)  High  impact  business  development 
investment  (It  is  the  goal  of  this  program 
to  encourage  high  impact  business 
investment  in  rural  areas.  The  weight 
given  to  business  investments  will  be  in 
aocordance  with  §  427g.l55(b](5)  of  this 
subpart):  and 

(2)  The  business  is  located  in  a 
community  that  is  experiencing  long 
term  population  decline  and  )oS 
deterioration;  or 

(3)  The  bxisiness  is  located  in  a  rural 
community  that  has  remained 
pereistently  poor  over  the  last  60  years; 
m 
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(4)  The  business  is  located  in  a  rural 
community  that  is  experiencing  trauma 
as  a  result  of  natural  disaster  or  that  is 
experiencing  fundamental  structural 
changes  in  its  economic  base. 

(b)  Each  fiscal  year,  the  Agency  shall 
establish  a  limit  on  the  maximum 
portion  of  guarantee  authority  available 
for  that  fiscal  year  that  may  be  used  to 
guarantee  loans  with  a  guarantee  fee  of 
1  percent.  The  limit  wiU  be  announced 
by  publishing  a  notice  in  the  Federal 
Register.  Once  the  limit  has  been 
reached,  the  guarantee  fee  for  all 
additional  loans  obligated  during  the 
remainder  of  that  fisad  year  will  be  2 
percmt. 

14279.106    EUgMe  borronMra. 

(a)  Type  of  entity.  A  borrower  may- be. 
a  cooperative,  corporation,  partnerdiip, 
or  other  legal  entity  organized  and 
operated  on  a  profit  or  nonprofit  basis; 
an  Indian  tribe  on  a  Federal  or  State 
resOTvation  or  other  Federally 
recognized  tribal  group;  a  public  body; 
or  an  individual.  A  borrower  must  be 
engaged  in  or  proptosing  to  engage  in  a 
biisiness.  Business  may  include 
manu&cturing,  wholesaling,  retailing, 
providing  ser\dces,  or  other  activities 
that  will: 

(1)  Provide  employment; 

(2)  Improve  the  economic  or 
envirotunental  clijnate: 

(3)  Promote  the  conservation, 
development,  and  use  of  water  for 
aqiiacultiire;  or 

(4)  Reduce  reliance  on  nonrenewable 
energy  resources  by  encouraging  the 
development  and  construction  of  solar 
energy  systems. 

(b)  Citizenship.  Individual  borrowers 
must  be  citizens  of  the  United  States 
(U.S.)  or  reside  in  the  U.S.  after  being 
legally  admitted  for  permanent 
residence.  Qtizens  and  residents  of  the 
Republic  of  Palau,  the  Federated  States 
of  Micronesia,  and  the  Republic  of  the 
Marshall  Islands  shall  be  considered 
U.S.  citizens.  Corporations  or  other 
nonpublic  body  organization-type 
borrowera  must  be  at  least  51  percent 
owned  by  persons  who  are  either 
citizens  of  the  U.S.  or  reside  in  the  U.S. 
after  being  legally  admitted  for 
permanent  residence. 

(c)  Rural  area.  The  business  financed 
with  a  B&I  Guaranteed  Loan  must  be 
located  in  a  rural  area.  Loans  to 
borrowera  with  facilities  located  in  both 
urban  and  rural  areas  will  be  limited  to 
the  amoimt  necessary  to  finance  the 
fsdli^  located  in  the  eligible  rural  area. 

(1)  Rural  areas  include  all  territory  of 
a  Stflto  that  is: 

(i)  Not  within  the  outer  boundary  of 
any  city  having  a  population  of  50,000 
orm(Mne;and 


(ii)  Not  within  an  area  that  is 
urbanized  or  urbanizing  as  defined  in 
this  section. 

(2)  All  density  determinations  will  be 
made  on  the  baks4>f  minor  civil 
divisions  or  census  county  divisions  as 
used  by  the  Bureau  of  the  Census  in  the 
latest  decennial  census  of  the  U.S.  In 
making  the  density  calculations,  large 
nonresidential  tracts  devoted  to  urban 
land  uses  such  as  railroad  yards, 
airports,  industrial  sites,  parks,  golf 
courses,  cemeteries,  office  parks, 
shopping  malls,  or  land  set  aside  for 
such  purposes  will  be  excluded. 

(3)  An  urbanized  area  is  an  area 
immediately  adjacent  to  a  city  with  a 
population  of  50,000  or  more,  that  for 
general  social  and  economic  purposes 
forms  a  single  community  with  such  a 
dty.  An  url>anizing  area  is  an  area 
immediately  adjacent  to  a  dty  with  a 
population  of  50,000  or  more  vrixh  a 
population  density  of  more  than  100 
persons  per  square  mile  or  is  an  area 
with  a  population  density  of  less  than 
100  persons  per  square  mile  which 
appeare  likely,  based  on  development 
and  population  trends,  to  become 
urbanized  in  the  foreseeable  future.  The 
corporate  status  of  an  urbanized  or 
urbanizing  area  is  not  material.  An  area 
located  in  recognizable  open  coimtry  or 
separated  from  any  city  of  50,000  or 
more  population  by  recognizable  open 
country  or  by  a  river,  will  be  assumed 
to  be  not  urbanized  or  urbanizing. 

(d)  Other  credit.  All  applications  for 
assistance  will  be  accepted  and 
processed  without  regard  to  the 
availability  of  credit  from  any  other 
source. 

H4Z7«.1(I»-427».112    Cnseerva^ 

14278.113    Eligible  loan  puiposea. 

Loan  purposes  must  be  consistent 
with  the  general  purpose  contained  in 
§4279.101  of  this  subpart  They  indude 
but  are  not  limited  to  the  following: 

(a)  Biisiness  and  industrial 
acquisitions  when  the  loan  will  keep  the 
business  from  dosing,  prevent  the  loss 
of  employment  opportunities,  or 
provide  expanded  job  opportunities. 

(b)  Business  conversion,  enlargement, 
repair,  modernization,  or  development. 

(c)  Purchase  and  development  of  land, 
easemmts,  rights-of-vray,  buildings,  or 
fadUties. 

(d)  Purchase  of  equipment,  leesdiold 
improvements,  maoiinay,  si^iplies,  or 
inventory. 

(e)  Pollution  control  and  abatement. 

(f)  Transportation  services  ind dental 
to  industrial  development. 

(g)  Startup  costs  and  working  capital, 
(h)  Agricultural  production,  when  not 

eligible  fn  Farm  Swvice  Agency  (FSA) 


farmer  program  assistance  and  when  it 
is  part  of  an  integrated  business  also 
involved  in  the  processing  of 
agricidtural  products. 

(1)  Examples  of  potentially  eligible 
production  indude  but  are  not  Iknitad 
to:  An  apple  orchard  in  conjunction 
with  a  food  processing  plant;  poultry 
buildings  linked  to  a  meat  processing 
operation:  or  sugar  beet  productian 
coupled  with  storage  and  processing. 
Any  agricultural  productioD  considered 
for  B&I  financing  must  be  owned, 
operated,  and  maintained  by  the 
business  receiving  the  loan  for  which  a 
guarantee  is  provided.  Independent 
agrictiltural  production  operations,  even 
if  not  eligible  for  FSA  farmer  programs 
assistance,  are  not  eligible  for  the  BftI 
program. 

(2j  The  agricultural-production 
portion  of  any  loan  will  not  exceed  50 
percent  of  the  total  loan  or  $4  million, 
whichever  is  less. 

(i)  Purchase  of  membership,  stocks, 
bonds,  or  debentures  necessary  to  obtain 
a  loan  from  Farm  Credit  System 
institutions  and  other  lenders  provided 
that  the  purchase  is  required  for  all  of 
their  borrowers.  Purchase  of  startup 
cooperative  stock  for  bmily-sized  farms 
\^ere  commodities  are  produced  to  be 
processed  by  the  cooperative. 

(j)  Aquaculture,  including 
conservation,  development,  and 
utilization  of  water  for  aquaculture. 

(k)  Commercial  fishing. 

(1)  Commercial  nursenes  engaged  in 
the  production  of  ornamental  plants  and 
trees  and  other  nursery  products  such  as 
bulbs,  flowere,  shrubbery,  flower  and 
vegetable  seeds,  sod,  and  the  growing  of 
plants  from  seed  to  the  transplant  stage. 

(m)  Forestry,  which  incluaes 
businesses  primarily  engaged  in  the 
operation  of  timber  tracts,  tree  farms, 
and  forest  nursoies  and  related 
activities  such  as  reforestation. 

(n)  llie  growing  of  mushrooms  or 
hydroponics. 

(o)  Interest  (induding  interest  on 
interim  financing)  dining  the  period 
before  the  first  prindpal  payment 
becnnes  due  or  when  the  fodlity 
becomes  income  producing,  whichever 
iseerUer. 

(p)  Feasibility  studies. 

(q)  To  refinance  outstanding  debt 
Kidien  it  is  determined  that  the  projed  is 
viable  and  refinancing  is  necessary  to 
improve  cash  flow  and  create  new  or 
save  existing  jobs.  Existing  lender  debt 
may  be  induded  provided  that,  at  the 
time  of  application,  the  loan  has  been 
current  for  at  least  the  past  12  months 
(imless  such  statiis  is  achieved  by  the 
loider  forgiving  the  borrower's  debt), 
the  lender  is  providing  better  rates  or 
terms,  and  the  refinancing  is  a 


•^  . 
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secondary  part  (less  than  SO  percent)  of 
the  overall  loan. 

(r)  Takeoirt  of  interim  fioancing. 
Guaranteeing  a  loan  after  project 
completion  te  pay  off  a  lender's  interim 
loan  will  not  be  treated  as  debt 
reRnancing  provided  that  the  lender 
submits  a  complete  preapplication  or 
application  which  proposes  such 
interim  financing  prior  to  completing 
the  interim  loan.  A  l«ider  that  is 
considering  an  interim  loan  should  be 
advised  that  the  Agency  assumes  no 
responsibility  or  obUgation  for  interim 
loans  advanced  prior  to  the  Conditional 
Commitment  being  issued. 

(s)  Fees  and  cfaai^  for  professional 
services  and  routine  lender  fees. 

(t)  Agency  guarantee  fee. 

(u)  Tourist  and  recreation  faciUties. 
including  hotels,  motels,  and  bed  and 
breakfast  establishments,  except  as 
prohibited  under  ineligible  purposes. 

(v)  Educational  or  training  facihties. 

(w)  Community  facility  projects 
which  are  not  listed  as  an  ineligible  loan 
purpose  such  as  convention  centers. 

(x)  Constructing  or  et^ipping 
facilities  for  lease  to  private  businesses 
engaged  in  commercial  or  industrial 
operations. 

(y)  The  financing  of  housing 
development  sites  provided  that  the 
commimity  demonstrates  a  need  for 
additional  housing  to  prevent  a  loss  of 
jobs  in  the  area  or  to  house  families 
moving  to  the  area  as  a  result  of  new 
employment  opportunities. 

(z)  Communi^  antenna  television 
services  or  facilities. 

(aa)  Provide  loan  guarantees  to  assist 
industries  adjusting  to  terminated 
Federal  agricultural  programs  or 
increased  foreign  competition. 

f  4279.1 14    Ineligible  purpoeee. 

(a)  Distribution  or  payment  to  an 
individual  owner,  partnw,  stockholder, 
or  beneficiary  of  the  borrower  or  a  close 
relative  of  such  an  individual  when 
such  individual  will  retain  any  portion 
of  the  ownership  of  the  borrower. 

(b)  Projects  in  excess  of  $1  million 
that  would  likely  result  in  the  transfer 
of  jobs  from  one  area  to  another  and 
increase  direct  employment  by  more 
than  50  employees. 

(c)  Projects  in  excess  of  $1  million 
that  would  increase  direct  employment 
by  more  than  50  employees,  if  the 
project  would  result  in  an  increase  in 
the  production  of  goods  for  which  there 
is  not  sufficient  demand,  or  if  the 
availabiUty  of  services  or  facilities  is 
insufficient  to  meet  the  needs  of  the 
business. 

(d)  Charitable  institutions,  churches, 
or  church-controlled  or  fraternal 
organizations. 


(e)  Lending  and  investment 
institutions  ar.d  insurance  companies. 

(f)  Assistance  to  Government 
employees  and  military  personnel  who 
are  directors  or  officers  or  have  a  major 
ownership  of  20  percent  or  more  in  the 
business. 

(g)  Racetracks  for  the  conduct  of  races 
by  professional  drivers,  jockeys,  etc., 
where  individual  prizes  are  awarded  in 
the  amount  of  $500  or  more. 

(h)  Any  business  that  derives  more 
than  10  percent  of  annual  gross  revenue 
from  gambling  activity. 

(i)  Any  ille^  business  activity. 

(j)  Prostitution. 

(k)  Any  line  of  credit. 

(1)  The  guarantee  of  lease  payments. 

(m)  The  guarantee  of  loans  made  by 
other  Federal  agencies. 

(n)  Owner-occupied  housing.  Bed  and 
breakfasts,  storage  facilities,  et  al,  are 
allowed  when  the  pro  rata  value  of  the 
owner's  living  quarters  is  deleted. 

(o)  Projects  that  are  eligible  for  the 
RiubI  Rental  Housing  and  Ruiral 
Cooperative  Housing  loans  imder 
sections  515,  521,  and  538  of  the 
Housing  Act  of  1949,  as  amended. 

(p)  Loans  made  with  the  proceeds  of 
any  obUgation  the  interest  on  which  is 
excludable  from  income  under  26  U.S.C. 
103  or  a  successor  statute.  Funds 
generated  through  the  issuance' of  tax- 
exempt  obligations  may  neither  be  used 
to  piuchase  the  guaranteed  fmrtion  of 
any  Agency  guaranteed  loan  nor  may  an 
Agency  guaranteed  loan  serve  as 
collateral  for  a  tax-exempt  issue.  The 
Agency  may  guarantee  a  loan  for  a 
project  which  involves  tax-exempt 
financing  only  when  the  guaranteed 
loan  funds  are  used  to  finance  a  part  of 
the  project  that  is  separate  and  distinct 
from  the  part  which  is  financed  by  the 
tax-exempt  obligation,  and  the 
guaranteed  loan  has  at  least  a  parity 
security  position  with  the  tax-exempt 
obligation. 

(q)  The  guarantee  of  loans  where  there 
may  be.  directly  or  indirecUy,  a  conflict 
of  interest  or  an  appearance  of  a  conflict 
of  interest  involving  any  action  by  the 
Agency. 

(r)  Golf  courses.  '  ^         .       . 

{4279.1  IS    Prohibition  under  Agency 
pfogiame. 

No  B&I  loans  guaranteed  by  the 
Agency  will  be  conditioned  on  any 
requirement  that  the  recipients  of  such 
assistance  accept  or  receive  electric 
service  from  any  particular  utiUty, 
supplier,  or  cooperative. 

H  4279.1 16'«279.1 18    [RMervMl]      '    ^^ 

{4279.119    LoanguarMrteelimtts. 

(a)  Loan  amount.  The  total  amount  of 
Agency  loans  to  one  borrowOT^,        *•*-• 


including  the  guaranteed  and 
unguaranteed  portions,  the  outstanding 
principal  and  interest  balance  of  any 
existing  Agency  guaranteed  loans,  and 
new  loan  request,  must  not  exceed  $10 
million.  The  Administrator  may.  at  the 
Administrator's  discretion,  grant  an 
exception  to  the  $10  milUon  limit  under 
the  following  circumstances: 

(1)  The  project  to  be  financed  is  a 
hi^-priority  project.  Priority  will  be 
determined  in  accordance  with  the 
criteria  contained  in  §  4279.155  of  this 
subpart; 

(2)  The  lender  must  document  to  the 
satisfaction  of  the  Agency  that  the  loan 
will  not  be  made  and  the  project  will 
not  be  completed  if  the  guarantee  is  not 
approved;  and 

.  (3)  Under  no  circimistances  will  the 
total  amount  of  guaranteed  loans  to  one 
borrower,  including  the  guaranteed  and 
unguaranteed  portions,  the  outstanding 
principal  and  interest  balance  of  any 
existing  Agency  guaranteed  loans,  and 
new  loan  request,  exceed  $25  million; 

(4)  The  pwoentage  of  guarantee  will 
not  exceed  60  percent.  No  exception  to 
this  requirement  will  be  approved  under 
paragraph  (b)  of  this  section  for  loans 
exceeding  $10  million;  and 

(5)  Any  request  for  a  guaranteed  loan 
exceeding  the  $10  milUon  limit  must  be 
submitted  to  the  Agency  in  the  form  of 
a  preapplication.  llie  preapplication 
must  be  submitted  to  the  National  Office 
for  review  and  concurrence  before 
encoiu^ging  a  full  application. 

(b)  Percent  of  guarantee.  The 
percentage  of  guarantee,  up  to  the 
maximum  allowed  by  this  section,  is  a 
matter  of  negotiation  between  the  lender 
and  the  Agency.  The  maximum 
percentage  of  guarantee  is  80  percent  tot 
loans  of  $5  million  or  less,  70  percent 
for  loans  between  $5  and  $10  million, 
and  60  percent  for  loans  exceeding  $10 
million.  Notwithstanding  the  preceding, 
the  Administrator  may,  at  the 
Administrator's  discretion,  grant  an 
exception  allowing  guarantees  of  up  to 
90  percent  on  loans  of  $10  million  or 
less  under  the  following  circumstances: 

(1)  The  project  to  be  financed  is  a 
high-priority  project.  Priority  will  be 
determined  in  accordance  with  the 
criteria  contained  in  4279.155  of  this 
subpart; 

(2)  The  lender  must  document  to  the 
satisfaction  of  the  Agency  that  the  loan 
will  not  be  made  and  the  project  will 
not  be  completed  if  the  higher  guarantee 
percentage  is  not  approved;  and 

(3)  The  State  Director  may  grant  an 
exception  for  loans  of  up  to  90  percent 
on  loans  of  $2  million  or  less  subject  to 
the  State  Director's  delegated  loan 
authority  and  meeting  all  of  the 
conditions  as  set  forth  in  this  section.  In 


,5^, 
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cases  where  the  State  Director  does  not 
have  the  loan  approval  authority  to 
approve  a  loan  of  $2  million  or  less  or 
the  proposed  percentage,  the  case  must 
be  submitted  to  the  National  Office  for 
review. 

(4)  Each  fiscal  year,  the  Agency  will 
establish  a  limit  on  the  maximum 
portion  of  guarantee  authority  available 
for  that  fiso^  year  that  may  be  used  to 
guarantee  loans  with  a  giiarantee 
percentage  exceeding  80  percent.  The 
limit  will  be  announced  by  publishing 
a  notice  in  the  Federal  Register.  Once 
the  limit  has  been  reached,  the 
guarantee  percentage  for  all  additional 
loans  guaranteed  during  the  remainder 
of  that  fiscal  year  will  not  exceed  80 
percent. 


14279.120 

(a)  Routine  lender  fees.  The  lender 
may  establish  charges  and  fees  for  the 
loan  provided  they  are  similar  to  those 
nonnally  charged  other  applicants  for 
the  same  type  of  loan  in  the  ordinary 
course  of  business. 

(b)  Professional  services.  Professional 
services  are  those  rendered  by  entities 
generally  licensed  or  certified  by  States 
or  accreditation  associations,  such  as 
architects,  engineers,  packagers, 
accountants,  attorneys,  or  appraisers. 
The  borrower  may  pay  fees  for 
professional  services  needed  for 
planning  and  developing  a  project 
provided  that  the  amounts  are 
reasonable  and  customary  in  the  area. 
Professional  fees  may  be  included  as  an 
ehgible  use  of  loan  proceeds. 

M4279.121-4279.124    [RaeenwdQ 

14279.125   Interest  raise. 

The  interest  rate  for  the  guaranteed 
loan  will  be  negotiated  between  the 
lender  and  the  applicant  and  may  be 
either  fixed  or  variable  as  long  as  it  is 
a  legal  rate.  Interest  rates  will  not  be 
more  than  those  rates  customarily 
charged  borrowers  in  similar 
circumstances  in  the  ordinary  coiuve  of 
business  and  are  subject  to  Agency 
review  and  approval.  Lenders  are 
encouraged  to  utilize  the  secondary 
maiiiLet  and  pass  interest-rate  savings  on 
to  the  borrower. 

(a)  A  variable  interest  rate  agreed  to 
by  the  lender  and  borrower  must  be  a 
rate  that  is  tied  to  a  base  rate  agreed  to 
by  the  lender  and  the  Agency.  The 
variable  interest  rate  may  be  adjusted  at 
diiSiBrent  intervals  during  the  term  of  the 
loan,  but  the  adjustments  may  not  be 
more  often  than  quarterly  and  must  be 
specified  in  the  Loan  Agreement.  The 
,  Iraidermust  incorporate,  within  the 
variable  rate  Promissory  Note  at  loan 
closing,  the  provision  for  adjustment  of 


paymmt  installments  coincident  with 
an  interest-rate  adjustment.  The  lender 
will  ensure  that  the  outstanding 
principal  balance  is  properly  amortized 
within  the  prescribed  loan  maturity  to 
eliminate  the  possibility  of  a  balloon 
payment  at  the  end  of  the  loan. 

(b)  Any  change  in  the  interest  rate 
between  the  date  of  issuance  of  the 
Conditional  Commitment  and  before  the 
issiiance  of  the  Loan  Note  Guarantee 
must  be  approved  in  writing  by  the 
Agency  approval  official.  Approval  of 
such  a  change  will  be  shown  as  an 
amendment  to  the  Conditional 
Commitment 

(c)  It  is  permissible  to  have  one 
interest  rate  on  the  guaranteed  portion 
of  the  loan  and  another  rate  on  the 
unguaranteed  portion  of  the  loan 
provided  that  the  rate  on  the  guaranteed 
portion  does  not  exceed  the  rate  on  the 
unguaranteed  porticm. 

(d)  A  combination  of  fixed  and 
variable  rates  will  be  allowed. 

14279.126    Loan  tarms. 

(a)  The  maximtun  repayment  for  loans 
on  real  estate  will  not  exceed  30  years; 
machinery  and  equipment  repayment 
will  not  exceed  the  useful  life  of  the 
machinery  and  equipment  purchased 
with  loan  funds  or  15  yeare,  whichever 
is  less;  and  working  capital  repayment 
will  not  exceed  7  years.  The  term  for  a 
loan  that  is  being  refinanced  may  be 
based  on  the  collateral  the  lender  wrill 
take  to  secxue  the  loan. 

(b)  The  first  installment  of  principal 
and  interest  will,  if  possible,  be 
scheduled  for  payment  after  the  project 
is  operational  and  has  begun  to  generate 
income.  However,  the  first  full 
installment  must  be  due  and  payable 
within  3  years  from  the  date  of  the 
Promissory  Note  and  be  paid  at  least 
annually  thereafter.  Interest-only 
payments  will  be  paid  at  least  annually 
bom  the  date  of  the  note. 

(c)  Only  loans  which  require  a 
periodic  payment  schedule  which  will 
retire  the  debt  over  the  term  of  the  loan 
without  a  balloon  payment  will  be 
guaranteed. 

(d)  A  loan's  maturity  will  take  into 
consideration  the  use  of  proceeds,  the 
useful  Ufe  of  assets  being  financed,  and 
the  borrower's  ability  to  repay  the  loan. 
The  lender  may  apply  the  maximum 
gmdelines  specified  above  only  when 
the  loan  caimot  be  repaid  over  a  shorter 
term. 

(e)  All  loans  guaranteed  through  the 
B&I  program  must  be  sound,  with 
reasonably  assured  repayment. 


H4279.127-4279.130 

14279.131    Credn  quality. 

The  lender  is  primarily  responsible 
for  detennining  credit  quafity  and  must 
address  all  of  the  elements  of  credit 
quality  in  a  written  credit  analysis 
including  adequacy  of  equity,  cash  flow, 
collateral,  history,  management,  and  the 
current  status  of  the  industry  for  which 
credit  is  to  be  extended. 

(a)  Cash  flow.  All  efibrts  will  be  made 
to  structure  or  restructure  debt  so  that 
the  business  has  adequate  debt  coverage 
and  the  ability  to  accommodate 
exoansion. 

tb)  CoUateml.  (1)  Collateral  must  have 
documented  value  sufficient  to  protect 
the  interest  of  the  lender  and  the 
Agency  and,  except  as  set  forth  in 
paragraph  (b)(2)  of  this  section,  the 
discounted  collateral  value  will  be  at 
leest  equal  to  the  loan  amount.  Lenders 
will  discount  collateral  consistent  with 
sound  loan-to-value  policy. 

(2)  Some  businesses  are 
predominantly  cash-flow  oriented,  and 
where  cash  flow  and  profitability  are 
strong,  loan-to-value  coverage  may  be 
discoimted  accordingly.  A  loan 
primarily  based  on  ca^  flow  must  be 
supported  by  a  siiccessful  and 
documented  financial  history. 

(c)  Industry.  Current  status  of  the 
industry  will  be  considered  and 
businesses  in  areas  of  decline  will  be 
required  to  provide  strong  business 
plans  which  outline  how  they  differ 
ttoia  the  current  trends.  The  regulatory 
environment  siirroimding  the  particular 
business  or  industry  will  be  considered. 

(d)  Equity.  A  minimum  of  10  percent 
tangible  balance  sheet  eqmty  will  be 
required  for  existing  businesses  at  the  ' 
time  the  Loan  Note  Guarantee  is  issued. 
A  minimiun  of  20  percent  tangible 
balance  sheet  equity  will  be  reqiiired  for 
new  businesses  at  the  time  the  Loan 
Note  Guarantee  is  issued.  Tangible 
balance  sheet  equity  Mrill  be  detennined 
in  accordance  with  Generally  Accepted 
Accounting  Principles.  Modifications  to 
the  equity  requirements  may  be  granted 
by  the  Administrator  or  designee.  For 
the  Administrator  to  consider  a 
reduction  in  the  equity  requirement,  the 
borrower  must  furnish  the  following: 

(1)  Collateralized  personal  and 
corporate  guarantees,  including  any 
parent,  subsidiary,  or  affiliated 
company,  when  feasible  and  legally 
permissible  (in  accordance  with 
4279.149  of  this  subpart),  and 

(2)  Pro  forma  and  nistorical  financial 
statements  which  indicate  the  business 
to  be  financed  meets  or  exceeds  the 
median  quartile  (as  identified  in  Robert 
Moms  Associates  Annual  Statement 
Studies  or  similar  pubUcation)  for  the 
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current  ratio,  quick  ratio,  debt-to-worth 
ratio,  debt  coverage  ratio,  and  working 
capital. 

(e)  Lien  priorities.  The  entire  loan  will 
be  secured  by  the  same  seciuity  with 
equal  lien  priority  for  the  guaranteed 
and  unguaranteed  portions  of  the  loan. 
The  unguaranteed  portion  of  the  loan 
will  neither  be  paid  first  nor  given  any 
preference  or  priority  over  the 
guaranteed  portion.  A  parity  or  junior 
position  may  be  considered  provided 
that  discounted  collateral  values  are 
adequate  to  secure  the  loan  in 
accordance  with  paragraph  (b)  of  this 
section  after  considering  puior  liens. 

(0  Management.  A  thorough  review  of 
key  management  personnel  will  be 
completed  to  ensure  that  the  business 
has  adequately  trained  and  experienced 
managers. 

H  4279.132-4279.136    [Reserved] 

f  4279.137    Financial  statements. 

(a)  The  lender  will  determine  the  type 
and  frequency  of  submission  of 
financial  statements  by  the  borrower.  At 
a  minimum,  annual  financial  statements 
prepared  by  an  accoimtant  in 
accordance  with  Generally  Accepted 
Accounting  Principles  will  be  required. 

(b)  If  specific  circtunstances  warrant 
and  the  proposed  guaranteed  loan  will 
exceed  $3  million,  the  Agency  may 
require  annual  audited  financial 
statements.  For  example,  the  need  for 
audited  financial  statements  will  be 
carefully  considered  in  connection  with 
loans  that  depend  heavily  on  inventory 
and  accoimts  receivable  for  collateral. 

§§4279.138-4279.142    [Reserved] 

§  4279.1 43    Insurance. 

(a)  Hazard.  Hazard  insurance  with  a 
standard  mortgage  clause  naming  the 
lender  as  beneficiary  will  be  required  on 
every  loan  in  an  amount  that  is  at  least 
the  lesser  of  the  depreciated 
replacement  value  of  the  collateral  or 
the  amount  of  the  loan.  Hazard 
insurance  includes  fire,  windstorm, 
lightning,  hail,  explosion,  riot,  civil 
commotion,  aircraft,  vehicle,  marine, 
smoke,  builder's  risk  during 
construction  by  the  business,  and 
property  damage. 

(b)  Life.  The  lender  may  require  life 
insurance  to  insure  against  the  risk  of 
death  of  persons  critical  to  the  success 
of  the  business.  When  required, 
coverage  will  be  in  amounts  necessary 
to  provide  for  management  succession 
or  to  protect  the  business.  The  cost  of 
insurance  and  its  effiect  on  the 
applicant's  working  capital  must  be 
considered  as  well  as  the  amount  of 
existing  insurance  which  could  be 


assigned  without  requiring  additional 
expense. 

(c)  Worker  compensation.  Worker 
compensation  insurance  is  required  in 
accordance  with  State  law. 

(d)  Flood.  National  flood  insurance  is 
required  in  accordance  with  7  CFR,  part 
1806,  subpart  B  (FmHA  Instruction 
426.2,  available  in  any  field  office  or  the 
National  Office). 

(e)  Other.  Public  liability,  business 
interruption,  malpractice,  and  other 
insurance  appropriate  to  the  borrower's 
particular  business  and  circumstances 
will  be  considered  and  required  when 
needed  to  protect  the  interests  of  the 
borrower. 

§4279.144    Appraisals.  # 

Lenders  will  be  responsible  for 
ensuring  that  appraisal  values 
adequately  reflect  the  actual  value  of  the 
collateral.  All  real  property  appraisals 
associated  with  Agency  guaranteed 
loanmaking  and  servicing  transactions 
will  meet  the  requirements  contained  in 
the  Financial  Institutions  Reform. 
Recovery  and  Enforcement  Act 
(FIRREA)  of  1989  and  the  appropriate 
guidelines  contained  in  Standards  1  and 
2  of  the  Uniform  Standards  of 
Professional  Appraisal  Practices 
(USPAP).  All  appraisals  v«ll  include 
consideration  of  the  potential  effects 
fi-om  a  release  of  hazardous  substances 
or  petroleum  products  or  other 
environmental  hazards  on  the  market 
value  of  the  collateral.  For  additional 
guidance  and  information  concerning 
the  completion  of  real  property    " 
appraisals,  refer  to  subpart  A  of  part 
1922  of  this  title  and  to  "Standard 
Practices  for  Environmental  Site 
Assessments:  Transaction  Screen     .     ._ 
Questionnaire"  and  "Phase  I 
Environmental  Site  Assessment,"  both 
published  by  the  American  Society  of 
Testing  and  Materials.  Chattels  will  be 
evaluated  in  accordance  with  normal 
banking  practices  and  generally 
accepted  methods  of  determining  value. 

§§4279.145-4279.148    [Reserved] 

§4279.140    Personal  and  corporate 
guarantees. 

(a)  Personal  and  corporate  guarantees, 
when  obtained,  are  part  of  the  collateral 
for  the  loan.  However,  the  value  of  such 
guarantee  is  not  considered  in 
determining  whether  a  loan  is 
adequately  secixred  for  loanmaking 
purposes. 

(b)  Personal  and  corporate  guarantees 
for  those  owning  greater  than  20  percent 
of  the  borrower  will  be  required  where 
legally  permissible,  except  as  provided 
for  in  this  section.  Guarantees  of  parent, 
subsidiaries,  or  affiliated  companies  and 


secured  guarantees  may  also  be 
required. 

(c)  Exceptions  to  the  requirements  for 
personal  guarantees  must  be  requested 
by  the  lender  and  concurred  in  by  the 
Agency  approval  official  on  a  case-by- 
case  basis.  The  lender  must  document 
that  collateral,  equity,  cash  flow,  and 
profitability  indicate  an  above  average 
ability  to  repay  the  loan. 

§4279.150    Feasibility  studies. 

A  feasibility  study  by  a  qualified 
independent  consultant  may  be  required 
by  the  Agency  for  start-up  businesses  or 
existing  businesses  when  the  project 
will  significantly  affect  the  borrower's 
operations.  An  acceptable  feasibility 
study  should  include,  but  not  be  limited 
to,  economic,  market,  technical, 
financial,  and  management  feasibility. 

§§4279.151-4279.154    [Reserved] 

§4279.155    Loan  priorities. 

Applications  and  preapplications 
received  by  the  Agency  will  be 
considered  in  the  order  received; 
however,  for  the  purpose  of  assigning 
priorities  as  described  in  paragraph  (b) 
of  this  section,  the  Agency  will  compare 
an  application  to  other  pending 
applications. 

(a)  When  applications  on  hand 
otherwise  have  equal  priority, 
applications  for  loans  from  qualified 
veterans  will  have  preference. 

(b)  Priorities  will  be  assigned  by  the 
Agency  to  eligible  applications  on  the 
basis  of  a  point  system  as  contained  in 
this  section.  The  application  and 
supporting  information  will  be  used  to 
determine  an  eligible  proposed  project's 
priority  for  available  guarantee 
authority.  All  lenders,  including  CLP 
lenders,  will  consider  Agency  priorities 
when  choosing  projects  for  guarantee. 
The  lender  will  provide  necessary  ' 
information  related  to  determining  the 
score,  as  requested. 

(1)  Population  priority.  Projects 
located  in  an  unincorporated  area  or  in 
a  city  with  under  25,000  population  (10 
points). 

(2)  Community  priority.  The  priority 
score  for  community  will  be  the  total 
score  for  the  following  categories: 

(i)  Located  in  an  eligible  area  of  long 
term  population  decline  and  job 
deterioration  based  on  reliable  statistical 
data  (5  points). 

(ii)  Located  in  a  rural  community  that 
has  remained  persistently  poor  over  the 
last  60  years  (5  points). 

(iii)  Located  in  a  rural  community  that 
is  experiencing  trauma  as  a  result  of 
natural  disaster  or  experiencing 
fundamental  structural  changes  in  its 
economic  base  (5  points). 
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(iv)  Located  in  a  dty  or  county  with 
an  unemployment  rate  125  percent  of 
the  statewide  rate  or  greater  (5  points). 

(3)  Empowerment  Zone/Enteirprise 
Community  (EZ/EC). 

(i)  Located  in  an  EZ/EC  designated 
area  (10  points). 

(ii)  Located  in  a  designated  Champion 
Community  (5  points).  A  Champion 
Commimity  is  a  community  wmch 
developed  a  strategic  plan  to  apply  for 
an  EZ/EC  designation,  but  not  selected 
as  a  designated  EZ/EC  Community. 

(4)  Loan  features.  The  priority  score 
for  loan  features  will  be  tbe  total  score 
for  the  followins  categories: 

(i)  Lender  will  price  the  loan  at  the 
Wall  Street  Journal  published  Prime 
Rate  plus  1.5  percent  or  less  (5  points). 

(ii)  Lender  will  price  the  loan  at  the 
Wall  Street  Journal  published  Prime 
Rate  plus  1  percent  or  less  (5  points). 

(iii)  The  Agency  guaranteed  loan  is 
less  than  50  percent  of  project  cost  (5 
points). 

(iv)  Percentage  of  guarantee  is  10  or 
more  percentage  points  less  than  the 
maximimi  allowable  for  a  loan  of  its  size 
(5  points). 

(5)  High  impact  business  investment 
priorities.  The  priority  score  for  high 
impact  business  investment  will  be  the 
total  score  for  the  following  three 
categories: 

(i)  Industry.  The  priority  score  for 
industry  will  be  the  total  score  for  the 
following,  except  that  the  total  score  for 
industry  caimot  exceed  10  points. 

(A)  Industry  that  has  20  percent  or 
more  of  its  sales  in  international 
markets  (5  points). 

(B)  Industry  that  is  not  already 
present  in  the  community  (5  points). 

(ii)  Business.  The  priority  score  for 
business  will  be  the  total  score  for  the 
following: 

(A)  Business  that  ofiers  high  value, 
specialized  products  and  services  that 
command  high  prices  (2  points). 

(B)  Business  tnat  provides  an 
additional  market  for  existing  local 
business  (3  points). 

(C)  Business  that  is  locally  owned  and 
mana^d  (3  points). 

(D)  Business  that  will  produce  a 
natiual  resource  value-added  product  (2 
points). 

(iii)  Occupations.  The  priority  score 
for  occupations  will  be  the  total  score 
for  the  following,  except  that  the  total 
score  for  )ob  quaUty  cannot  exceed  10 
points: 

(A)  Business  that  creates  }obs  with  an 
average  wage  exceeding  125  percent  of 
the  Federal  minimum  wage  (5  points). 

(B)  Business  that  creates  jobs  with  an 
average  wage  exceeding  150  percent  of 
the  Federal  minimum  wage  (10  points). 

(6)  Administrative  points.  The  State 
Director  may  assign  up  to  10  additional 


points  to  an  application  to  account  for 
such  fiactors  as  statewide  distribution  of 
funds,  natural  or  economic  emergency 
conditions,  or  area  economic 
development  strategies.  An  explanation 
of  the  assigning  of  these  points  by  the 
State  Director  will  be  appended  to  the 
calculation  of  the  pro)ect  score 
maintained  in  the  case  file.  If  an 
application  is  considered  in  the 
National  Office,  the  Administrator  may 
also  assign  up  to  an  additional  10 
points.  The  Administrator  may  assign 
the  additional  points  to  an  application 
to  account  for  items  such  as  geographic 
distribution  of  funds  and  emergency 
conditions  caused  by  economic 
problems  or  natiual  disasters. 

S  4279.1 96    Planning  and  perfonning 


ii4279.157-4279.ie0    [Raaerv^ 
{4279.161    ningpfwpplleMonat 


(a)  Design  policy.  The  lender  must 
ensure  that  all  project  facilities  must  be 
designed  utilizing  accepted 
architectural  and  engineering  practices 
and  must  conform  to  applicable  Federal, 
state,  and  local  codes  and  requirements. 
The  lender  will  also  ensure  that  the 
project  will  be  completed  using  the 
available  funds  and,  once  completed, 
will  be  used  for  its  intended  purpose 
and  produce  products  in  the  quality  and 
quantity  proposed  in  the  completed 
application  approved  by  the  Agency. 

(b)  Project  control.  The  lender  will 
monitor  the  progress  of  construction 
and  undertake  the  reviews  and 
inspections  necessary  to  ensiire  that 
construction  conforms  with  applicable 
Federal,  state,  and  local  code 
requirements;  proceeds  are  used  in 
accordance  with  the  approved  plans, 
specifications,  and  contract  documents; 
and  that  funds  are  used  for  eligible 
project  costs. 

(c)  Equal  opportunity.  For  all 
construction  contracts  in  excess  of 
$10,000.  the  contractor  must  comply 
Mdth  Executive  Order  11246.  entitled 
"Equal  Employment  Opporttmity."  as 
amended  by  Executive  Order  11375.  and 
as  supplemented  by  applicable 
Department  of  Labor  regulations  (41 
CFR,  part  60).  The  borrower  and  lender 
are  responsible  for  ensuring  that  the 
contractor  complies  with  these 
requirements. 

(d)  Americans  with  Disabilities  Act 
(ADA).  B&I  Guaranteed  Loans  which 
involve  the  construction  of  or  addition 
to  facilities  that  accommodate  the 
public  and  commercial  facilities,  as 
defined  by  the  ADA,  must  comply  with 
the  ADA.  The  lender  and  borrower  are 
responsible  for  compliance. 


Borrowers  and  lenders  are  encoiuaged 
to  file  preapplicaticms  and  obtain 
Agency  comments  before  completing  an 
application.  However,  if  they  prefar. 
they  may  file  a  complete  application  as 
the  first  contact  with  the  Agency. 
Neither  preapplications  nor  applications 
will  be  accepted  or  processed  unless  a 
lender  has  agreed  to  finance  the 
proposal. 

(a)  Preapplications.  Lenders  may  file 

iireapplications  by  submitting  the 
ollowing  to  the  Agency: 

(1)  A  letter  signed  by  the  borrower 
and  lender  containing  the  following: 

(i)  Borrower's  name,  organization 
type,  address,  contact  person,  and 
federal  tax  identification  and  telephone 
numbers. 

(ii)  Amount  of  the  loan  request, 
percent  of  guarantee  requested,  and  the 
proposed  rates  and  terms. 

(iii)  Name  of  the  proposed  lender, 
address,  telephone  number,  contact 
person,  and  lender's  Internal  Revenue 
Service  (IRS)  identification  number. 

(iv)  Brief  description  of  the  project, 
products,  services  provided,  and 
availability  of  raw  materials  and 
supplies. 

(v)  Type  and  number  of  jobs  created 
or  saved. 

(vi)  Amount  of  borrower's  equity  and 
a  description  of  collateral,  with 
estimated  values,  to  be  offered  as 
sectuity  for  the  loan. 

(vii)  If  a  corporate  borrower,  the 
names  and  addresses  of  the  borrower's 
parent,  affiliates,  and  subsidiary  firms,  if 
any,  and  a  description  of  the 
relationship. 

(2)  A  completed  Form  4279-2, 
"Certification  of  Non-Relocation  and 
Market  Capacity  Information  Report."  if 
the  proposed  loan  is  in  excess  of  $1 
million  and  will  increase  direct 
employment  by  more  than  50 
employees. 

(3)  For  existing  businesses,  a  current 
balance  sheet  and  a  profit  and  loss 
statement  not  more  dian  90  days  old , 
and  financial  statements  for  the 
borrower  and  any  parent,  affiliates,  and 
subsidiaries  for  at  least  the  3  most 
recent  years. 

(4)  For  start-up  businesses,  a 
preliminary  business  plan  must  be 
provided. 

(b)  Applications.  Except  for  CLP 
lenders,  applications  will  be  filed  with 
the  Agency  by  submitting  the  following 
information:  (CLP  applications  will  be 
completed  in  acconlanoe  with 
4279.43(g)(1)  but  CLP  lenders  must  have 
the  material  listed  in  this  paragraph  in 
their  files.) 
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(1)  A  completed  Fonn  4279-1, 
"Application  for  Loan  Guarantee 
(Business  and  Industry)". 

(2)  The  information  required  for  filing 
a  preappUcation,  as  listed  above,  if  not 
previously  filed  or  if  the  information 
has  changed. 

(3)  Form  FmHA  1940-20,  "Request 
for  Environmental  Information,"  and 
attachments,  unless  the  project  is 
categorically  excluded  under  Agency 
environmental  regulations. 

(4)  A  personal  credit  report  from  an 
acceptable  credit  reporting  company  for 
a  proprietor  (owner),  each  partner, 
officer,  director,  key  employee,  and 
stocldiolder  owning  20  percent  or  more 
interest  in  the  applicant,  except  for 
those  corporations  listed  on  a  major 
stock  exchange.  Credit  reports  are  not 
required  for  elected  and  appointed 
officials  when  the  applicant  is  a  public 
body. 

(5)  Intergovernmental  consultation 
comments  in  accordance  with  7  CFR, 
part  3015,  subpart  V. 

(6)  Appraisals,  accompanied  by  a 
copy  of  the  appropriate  environmental 
site  assessment,  if  available.  (Agency 
approval  in  the  form  of  a  Conditional 
Commitment  may  be  issued  subject  to 
receipt  of  adequate  appraisals.) 

(7)  For  all  businesses,  a  current  (not 
more  than  90  days  old)  balance  sheet,  a 
pro  forma  balance  sheet  at  startup,  and 
projected  balance  sheets,  income  and 
expense  statements,  and  cash  flow 
statements  for  the  next  2  years. 
Projections  should  be  supported  by  a 
list  of  assumptions  showing  the  basis  for 
the  projections. 

(8)  Lender's  complete  written 
analysis,  including  spreadsheets  of  the 
balance  sheets  and  income  statements 
for  the  3  previous  years  (for  existing 
businesses),  pro  forma  balance  sheet  at 
startup,  and  2  years  projected  yearend 
balance  sheets  and  income  statements, 
with  appropriate  ratios  and  comparisons 
with  industrial  standards  (such  as  Ehm 
&  Bradstreet  or  Robert  Morris 
Associates).  All  data  must  be  shown  in 
total  dollars  and  also  in  common  size 
form,  obtained  by  expressing  all  balance 
sheet  items  as  a  percentage  of  assets  and 
all  income  and  expense  items  as  a 
percentage  of  sales.  The  lender's  credit 
analysis  must  address  the  borrower's 
management,  repayment  ability 
including  a  cash-flow  analysis,  history 
of  debt  repayment,  necessity  of  any  debt 
refinancing,  and  the  credit  reports  of  the 
borrower,  its  principals,  and  any  parent, 
affiliate,  or  subsidiary. 

(9)  Conunerdal  creidit  reports 
obtained  by  the  lender  on  \he  borrower 
and  any  parent,  affiliate,  and  subsidiary 
firms. 


(10)  Current  personal  and  corporate 
financial  statements  of  any  guarantors. 

(11)  A  proposed  Loan  Agreement  or  a 
sample  Loan  Agreement  with  an 
attached  list  of  the  proposed  Loan 
Agreement  provisions.  The  Loan 
Agreement  must  be  executed  by  the 
lender  and  borrower  before  the  Agency 
issues  a  Loan  Note  Guarantee.  The 
following  requirements  must  be 
addressed  in  the  Loan  Agreement: 

(i)  Prohibition  against  assuming 
liabilities  or  obligations  of  others. 

(ii)  Restriction  on  dividend  payments. 

(iii)  Limitation  on  the  purchase  or  sale 
of  equipment  and  fixed  assets. 

(iv)  Limitation  on  compensation  of 
officers  and  owners. 

(v)  Minimum  working  capital  or 
current  ratio  requirement. 

(vi)  Maximiun  debt-to-net  worth  ratio. 

(vii)  Restrictions  concerning 
consolidations,  mergers,  or  other 
circumstances. 

(viii)  Limitations  on  selling  the 
business  without  the  concurrence  of  the 
lender. 

(ix)  Repayment  and  amortization  of 
the  loan. 

(x)  List  of  collateral  and  lien  priority 
for  the  loan  including  a  list  of  pers-ons 
and  corporations  guaranteeing  the  loan 
with  a  schedule  for  providing  the  lender 
with  personal  and  corporate  financial 
statements.  Financial  statements  on  the 
corporate  and  personal  guarantors  must 
be  updated  at  least  annually. 

(xi)  Type  and  frequency  of  financial 
statements  to  be  required  for  the 
duration  of  the  loan. 

(xii)  The  final  Loan  Agreement 
between  the  lender  and  borrower  will 
contain  any  additional  requirements 
imposed  by  the  Agency  in  its 
Conditional  Commitment. 

(xiii)  A  section  for  the  later  insertion 
of  any  necessary  measiu^s  by  the 
borrower  to  avpid  or  reduce  adverse 
environmental  impacts  from  this 
proposal's  construction  or  op>eration. 
Such  measures,  if  necessary,  will  be 
determined  by  the  Agency  through  the 
completion  of  the  environmental  review 
process. 

(12)  A  business  plan,  which  includes, 
at  a  minimum,  a  description  of  the 
business  and  project,  management 
experience,  products  and  services, 

[)roposed  use  of  funds,  availability  of 
abor,  raw  materials  and  supplies,  and 
the  names  of  any  corporate  parent, 
affiliates,  and  subsidiaries  with  a 
description  of  the  relationship.  Any  or 
all  of  these  requirements  may  be 
omitted  if  the  information  is  included  in 
a  feasibility  study. 

(13)  Independent  feasibility  study,  if 
reouired. 

114)  For  companies  listed  on  a  major 
stock  exchange  or  subject  to  the 


Securities  and  Exchange  Commission 
(SEC)  regulations,  a  copy  of  SEC  Form 
10-K,  "Aiuiual  Report  Pursuant  to 
Section  13  or  15D  of  the  Act  of  1934." 

(15)  For  health  care  facilities,  a 
certificate  of  need,  if  required  by  statute. 

|16)  A  certification  by  the  lender  that 
it  has  completed  a  comprehensive 
analysis  of  the  proposal,  the  applicant  is 
eligible,  the  loan  is  for  authorized 
purposes,  and  there  is  reasonable 
assurance  of  repayment  ability  based  on 
the  borrower's  history,  projections  and 
equity,  and  the  collateral  to  be  obtained. 

(17)  Any  additional  information 
required  by  the  Agency. 

SS  4279.162-4279.164    [Reserved] 

§4279.165    Evaluation  of  application. 

(a)  General  review.  The  Agency  will 
evaluate  the  application  and  make  a 
determination  whether  the  l)orrower  is 
eligible,  the  proposed  loan  is  for  an 
eligible  purpose,  there  is  reasonable 
assurance  of  repayment  ability,  there  is 
sufficient  collateral  and  equity,  and  the 
proposed  loan  complies  with  all 
applicable  statutes  and  regulations.  If 
the  Agency  determines  it  is  unable  to 
guarantee  the  loan,  the  lender  will  be 
informed  in  writing.  Such  notification 
will  include  the  reasons  for  denial  of  the 
guarantee. 

(b)  Environmental  requirements.  The 
environmental  review  process  must  be 
completed,  in  accordance  with  subpart 
G  of  part  1940  of  this  title,  prior  to  the 
issuance  of  the  Conditional 
Commitment,  loan  approval,  or 
obligation  of  funds,  whichever  occurs 
first. 

§§4279.166-4279.172    [Reserved] 


§4279.173 
funds. 


Loan  approval  and  obligating 


(a)  Upon  approval  of  a  loan  guarantee, 
the  Agency  will  issue  a  Conditional 
Commitment  to  the  lender  containing 
conditions  under  which  a  Loan  Note 
Guarantee  will  be  issued. 

(b)  If  certain  conditions  of  the 
Conditional  Commitment  cannot  be 
met,  the  lender  and  applicant  may 
propose  alternate  conditions.  Widiin  the 
requirements  of  the  applicable 
regulations  and  instructions  and 
prudent  lending  practices,  the  Agency 
may  negotiate  with  the  lender  and  the 
applicant  regarding  any  proposed 
changes  to  the  Conditional 
Commitment. 

§4279.174    Transfer  of  lenders. 

(a)  The  loan  approval  official  may 
approve  the  substitution  of  a  new 
eligible  lender  in  place  of  a  former 
lender  who  holds  an  outstanding 
Conditional  Commitment  whmi  the 
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Loan  Note  Guarantee  has  not  yet  been 
issued  provided,  that  there  are  no 
changes  in  the  borrower's  ownership  or 
control,  loan  purposes,  or  scope  of 
project  and  loan  conditions  in  the 
Conditional  Commitment  and  the  Loan 
Agreement  remain  the  same. 

(b)  The  new  lender's  servicing 
capability,  eligibility,  and  experience 
will  be  analyzed  by  the  Agency  prior  to 
approval  of  the  substitution.  The 
original  lender  will  provide  the  Agency 
with  a  letter  stating  the  reasons  it  no 
longer  desires  to  be  a  lender  for  the 
project.  The  substituted  lender  must 
execute  a  new  part  B  of  Form  4279-1, 

H  4279.175-4279.179    [Reserved] 

$4279.180    Changes  in  borrower. 

Any  changes  in  borrower  ownership 
or  organization  prior  to  the  issuance  of 
the  Loan  Note  Guarantee  must  meet  the 
eligibility  requirements  of  the  program 
and  be  approved  by  the  Agency  loan 
approval  official. 

§4279.181    Conditions  precedent  to 
issuance  of  Loan  Note  Guarantee. 

The  Loan  Note  Guarantee  will  not  be 
issued  until  the  lender,  including  a  CLP 
lender,  certifies  to  the  following: 

(a)  No  major  changes  have  been  made 
in  the  lender's  loan  conditions  and 
requirements  since  the  issuance  of  the 
Conditional  Commitment,  unless  such 
changes  have  been  approved  by  the 
Agency. 

(b)  All  planned  property  acquisition 
has  been  or  will  be  completed,  all 
development  has  been  or  will  be 
substantially  completed  in  accordance 
with  plans  and  specifications,  conforms 
with  applicable  Federal,  state,  and  local 
codes,  and  costs  have  not  exceeded  the 
amount  approved  by  the  lender  and  the 
Agency. 

(c)  Required  hazard,  flood,  liability, 
worker  compensation,  and  personal  life 
insurance,  when  required,  are  in  effect. 

(d)  Truth-in-lending  requirements 
have  been  met. 

(e)  All  equal  credit  opportunity 
requirements  have  been  met. 

(f)  The  loan  has  been  properly  closed, 
and  the  required  security  instruments 
have  been  obtained  or  will  be  obtained 
on  any  acquired  property  that  cannot  be 
covered  initially  under  State  law. 

(g)  The  borrower  has  marketable  title 
to  tbe  collateral  then  owmed  by  the 
borrower,  subject  to  the  instrument 
securing  the  loan  to  be  guaranteed  and 
to  any  other  exceptions  approved  in 
writing  by  the  Agency. 

(h)  When  required,  the  entire  amount 
of  the  loan  for  working  capital  has  been 
disbiused  except  in  cases  where  the 
Agency  has  approved  disbursement  over 
an  extended  period  of  time. 


(i)  When  required,  personal, 
partnership,  or  corporate  guarantees 
have  been  obtained. 

(j)  All  other  requirements  of  the 
Conditional  Commitment  have  been 
met. 

(k)  Lien  priorities  are  consistent  with 
the  requirements  of  the  Conditional 
Commitment.  No  claims  or  liens  of 
laborers,  subcontractors,  suppUers  of 
machinery  and  equipment,  or  other 
parties  have  been  or  will  be  filed  against 
the  collateral  and  no  suits  are  pending 
or  threatened  that  would  adversely 
affect  the  collateral  when  the  security 
instruments  are  filed. 

(1)  The  loan  proceeds  have  been  or 
will  be  disbursed  for  pinrposes  and  in 
amounts  consistent  with  the 
Conditional  Commitment  and  Form 
4279-1.  A  copy  of  the  detailed  loan 
settlement  of  the  lender  must  be 
attached  to  support  this  certification. 

(m)  There  has  been  neither  any 
material  adverse  change  in  the 
borrower's  tinancial  condition  nor  any 
other  material  adverse  change  in  the 
borrower,  for  any  reason,  during  the 
period  of  time  from  the  Agency's 
issuance  of  the  Conditional 
Commitment  to  issuance  of  the  Loan 
Note  Guarantee  regardless  of  the  cause 
or  causes  of  the  change  and  whether  or 
not  the  change  or  causes  of  the  change 
were  within  the  lender's,  or  borrower's 
control.  The  lender  must  address  any 
assumptions  or  reservations  in  the 
requirement  and  must  address  all 
adyerse  changes  of  the  borrower,  any 
parent,  affiliate,  or  subsidiary  of  the 
borrower,  and  guarantors. 

(n)  None  of  the  lender's  officers, 
directors,  stockholders,  or  other  owners 
(except  stockholders  in  an  institution 
that  has  normal  stockshare  requirements 
for  participation)  has  a  substantial 
financial  interest  in  the  borrower  and 
neither  the  borrower  nor  its  officers, 
directors,  stockholders,  or  other  owners 
has  a  substantial  financial  interest  in  the 
lender.  If  the  borrower  is  a  member  of 
the  board  of  directors  or  an  officer  of  a 
Farm  Credit  System  (FGS)  institution 
that  is  the  lender,  the  lender  will  certify 
that  an  FCS  institution  on  the  next 
highest  level  will  independently  process 
the  loan  request  and  act  as  the  lender's 
agent  in  servicing  the  account. 

(o)  The  Loan  Agreement  includes  all 
measiures  identified  in  the  Agency's 
environmental  impact  analysis  for  this 
proposal  (measiu«s  with  which  the 
borrower  must  comply)  for  the  purpose 
pf  avoiding  or  reducing  adverse 
environmental  impacts  of  the  proposal's 
construction  or  operation. 


$4279.182-4279.185    [Reserved] 

$  4279.186    Issuance  of  the  guarantee. 

(a)  When  loan  closing  plans  are 
established,  the  lender  will  notify  the 
Agency.  Coincident  with,  or 
immediately  after  loan  closing,  the 
]ender  will  provide  the  following  to  the 
Agency: 

(1)  Lender's  certifications  as  required 
by  §4279.181. 

(2)  Executed  Lender's  Agreement. 

(3)  Form  FmHA  1980-19, 
"Guaranteed  Loan  Closing  Report,"  and 
appropriate  guarantee  fee. 

(b)  When  tne  Agency  is  satisfied  that 
all  conditions  for  the  guarantee  have 
been  met,  the  Loan  Note  Guarantee  and 
the  following  documents,  as 
appropriate,  will  be  issued: 

(1)  Assignment  Guarantee  Agreement. 
In  the  event  the  lender  uses  the  single 
note  option  and  assigns  the  guaranteed 
portion  of  the  loan  to  a  holder,  the 
lender,  holder,  and  the  Agency  will 
execute  the  Assignment  Guarantee 
Agreement;  and 

(2)  Certificate  of  Incumbency.  If 
requested  by  the  lender,  the  Agency  will 
provide  the  lender  with  a  certification 
on  Form  4279-7,  "Certificate  of 
Incumbency  and  Signature  (Business 
and  Industry),"  of  the  signature  and  title 
of  the  Agency  official  who  signs  the 
Loan  Note  Guarantee,  Lender's 
Agreement,  and  Assignment  Guarantee 
Agreement. 

(c)  The  Agency  may.  at  its  discretion, 
request  copies  of  loan  documents  for  its 
file. 

(d)  There  may  be  instances  when  not 
all  of  the  working  capital  has  been 
disbursed,  and  it  appears  practical  to 
disburse  the  balance  over  a  period  of 
time.  The  State  Director,  after  review  of 
a  disbursement  plan,  may  amend  the 
Conditional  Commitment  in  accordance 
with  the  disbursement  plan  and  issue 
the  guarantee. 

$  4279.1 87    Refusal  to  execute  Loan  Note 

If  the  Agency  determines  that  it 
cannot  execute  the  Loan  Note 
Guarantee,  the  Agency  will  promptly 
inform  the  lender  of  the  reasons  and 
give  the  lender  a  reasonable  period 
within  which  to  satisfy  the  objections.  If 
the  lender  requests  additional  time  in 
writing  and  within  the  period  allowed, 
the  Agency  may  grant  the  request.  If  the 
lender  satisfies  the  objections  within  the 
time  allowed,  the  guarantee  will  be 
issued. 

$^4279.188-4279.199    [Reserved] 

$4279.200    OMB  control  number. 

The  information  collection 
requirements  contained  in  this 
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regulatioD  have  been  approved  by  OMB 
and  have  been  assigned  OMB  cxmtrol 
number  0575-0170.  Public  reporting 
burden  for  this  collection  of  information 
is  estimated  to  vary  from  30  minutes  to 
54  hours  per  response,  with  an  average 
of  27  hours  per  response,  including  time 
for  reviewing  the  collection  of 
information.  Send  comments  regarding 
this  burden  estimate  or  any  other  aspect 
of  this  collection  of  information, 
including  suggestions  for  reducing  this 
burden,  to  the  Department  of 
Agriculture.  Qearance  Officer.  OIRM. 
Stop  7630.  Washington.  DC  20250.  You 
are  not  required  to  respond  to  this 
collection  of  information  unless  it 
displays  a  currently  valid  OKfB  control 
niunber. 

16.  A  new  part  4287.  consisting  of 
§§4287.101  through  4287.200,  is  added 
to  chapter  XLU  to  read  as  follows: 

PART  4287— SERViaNG 

SubpwtA    [neeef¥edl 

Subpart  B— Servicing  Buaineee  and 
Induatry  Quaranteed  Loana 

Sec 

4287.101  Introduction. 

4287.102  Definitions. 

4287.103  Exception  Authority. 
4287.104-4287.105    [ReservedJ 

4287.106  Appeals. 

4287.107  Routine  servicing. 
4287.108-4287.111     [Reserved] 

4287.112  Interest  rate  adjustments. 

4287.113  Release  of  collateral. 
4287.114-4287.122    (Reserved) 

4287.123  Subordination  of  lien  position. 

4287.1 24  Alterations  of  loan  instrumenU. 
4287.125-4287.133     [Reserved! 

4287.134  Transfer  and  assumption. 

4287.135  Substitution  of  lender. 
4287.136-4287.144.  [Reserved] 
4287.145    Default  by  borrower. 
4287.146-4287.155    [Reserved] 

4287.156  Protective  advances. 

4287.157  Liquidation. 

4287.158  Determination  of  loss  and 
payment 

4287.159-4287.168    [Reserved] 

4287.169  Future  recovery. 

4287.170  Bankruptcy. 
4287.171-4287.179    [Reserved] 
4287.180    Termination  of  guarantee. 
4287.181-4287.199    [Reserved] 
4287.200    OMB  control  number. 

Aothority:  5  U.S.C  301;  7  U.S.C  1989 

Subpart  A— [Reserved] 

Subpart  B — Servicing  Business  and 
Industry  Guaranteed  l.oans 

14287.101    introduction. 

(a)  This  subpart  supplements  part 
4279.  subparts  A  and  B,  by  providing 
additional  requirements  and 
instructions  for  servicing  and 
liquidating  all  Business  and  Industry 
(B&I)  Guaranteed  Loans.  This  includes 


Drovight  and  Disaster  (D&D).  Disaster 
Assi^ance  for  Rural  Business 
Enterprises  (DARBE),  and  Business  and 
Industiy  Disaster  (BID)  loans. 

(b)  The  lender  wiH  be  responsible  for 
servicing  the  entire  loan  and  will 
remain  mortgagee  and  secured  party  of 
record  notwithstanding  the  fact  that 
another  party  may  hold  a  portion  of  the 
loan.  The  entire  loan  will  be  secured  by 
the  same  security  with  equal  lien 
priority  for  the  guaranteed  and 
unguaranteed  portions  of  the  loen.  The 
unguaranteed  portion  of  a  loan  will 
neither  be  paid  first  nor  given  any 
preference  or  priority  over  the 
guaranteed  portion  of  the  loan. 

(c)  Copies  of  all  forms,  regulations, 
and  Instiuctions  referenced  in  this 
subpart  are  available  in  any  Agency 
office.  Whenever  a  form  is  designated  in 
this  subpart,  that  designation  includes 
predecessor  and  successor  forms,  if 
applicable,  as  specified  by  the  field  or 
National  Office. 

14287.102    DeflnMoaa. 

The  definitions  and  abbreviations 
contained  in  §  4279.2  of  subpart  A  of 
part  4279  of  this  chapter  apply  to  this 
subpart. 

§4287.103  Exception  auttMrity. 

Section  4279.15  of  subpart  A  of  part 
4279  of  this  chapter  applies  to  this 
subpart. 

f{4287.104-4287.106    [Reeerved] 


14287.106 

Section  4279.16  of  subpart  A  of  part 
4279  of  this  chapter  applies  to  this 
subpart.  . 

{4287.107    Routine  servicing. 

The  lender  is  responsible  for  servicing 
the  entire  loan  and  for  taking  all 
servicing  actions  that  a  prudent  lender 
would  perform  in  servicing  its  own 
portfolio  of  loans  that  are  not 
guaranteed.  The  Loan  Note  Guarantee  is 
unenforceable  by  the  lender  to  the 
extent  any  loss  is  occasioned  by 
violation  of  usury  laws,  use  of  loan 
funds  for  tmauthorized  ptirposes, 
negligent  servicing,  or  failure  to  obtain 
the  required  security  interest  regardless 
of  the  time  at  which  the  Agency 
acquires  knowledge  of  the  foregoing. 
This  responsibility  includes  but  is  not 
limited  to  the  collection  of  payments, 
obtaining  compliance  with  the 
covenants  and  provisions  in  the  Loan 
Agreement,  obtaining  and  analyzing 
financial  statements,  checking  on 
pa3^ent  of  taxes  and  insurance 
premiums,  and  Tn<''"t«ining  liens  on 
collateral. 

(a)  Lender  reports.  The  lender  must 
r^>ort  the  outstanding  principal  and 


interest  balance  on  each  guaranteed  loan 
semiannually  using  Form  FmHA  1980- 
41.  "Guaranteed  Loan  Status  Report" 

(b)  Loan  classification.  Within  90 
days  of  receipt  of  the  Loan  Note 
Guarantee,  the  lender  must  notify  the 
Agency  of  the  loan's  classification  or 
rating  under  its  regulatory  standards. 
Should  the  classification  be  changed  at 
a  future  time,  the  Agency  must  be 
notified  immediately. 

(c)  Agency  and  lender  conference.  At 
the  Agency's  request,  the  lender  will 
meet  with  the  Agency  to  ascertain  how 
the  guaranteed  loan  is  being  serviced 
and  that  the  conditions  and  covenants 
of  the  Loan  Agreement  are  being 
enforced. 

(d)  Financial  reports.  The  lender  must 
obtain  and  forward  to  the  Agency  the 
financial  statements  required  by  the 
Loan  Agreement.  The  lender  must 
submit  annual  financial  statements  to 
the  Agency  within  120  days  of  the  end 
of  the  borrower's  fiscal  year.  The  lender 
must  analyze  the  financial  statements 
and  provide  the  Agency  with  a  written 
sixmmary  of  the  lender's  analysis  and 
conclusions,  including  trends,  strengths, 
weaknesses,  extraordinary  transactions, 
and  other  indications  of  the  financial 
condition  of  the  borrower.  Spreadsheets 
of  the  new  financial  statements  must  be 
included. 

(e)  Additional  expenditures.  The 
lender  will  not  make  additional  loans  to 
the  borrower  without  first  obtaining  the 
prior  written  approval  of  the  Agency, 
even  though  sudi  loans  will  not  be 
guaranteed. 

H  4287.108-^4287.1 11    [Raaarvad] 

f  4287.112    Interast  rate  adiustments. 

(a)  Reductions.  The  borrower,  lender, 
and  holder  (if  any)  may  collectively 
initiate  a  permanent  or  temporary 
reduction  in  the  interest  rate  of  the 
guaranteed  loan  at  any  time  during  the 
life  of  the  loan  upon  written  agreement 
among  these  parties.  The  Agency  must 
be  notified  by  the  lender,  in  writing, 
within  10  calendar  days  of  the  change. 
If  any  of  the  guaranteed  portion  has 
been  purchased  by  the  Agency,  then  the 
Agency  will  affirm  or  reject  interest  rate 
change  proposals  in  writing.  The 
Agency  wiU  concur  in  such  interest-rate 
changes  only  when  it  is  demonstrated  to 
the  Agency  that  the  change  is  a  more 
viable  alternative  than  initiating  or 
proceeding  with  liquidation  of  the  loan 
or  continuing  with  the  loan  in  its 
present  state. 

(1)  Fixed  rates  can  be  changed  to 
variable  rates  to  reduce  the  borrower's 
interest  rate  only  when  the  variable  rate 
has  a  ceiling  which  is  less  than  or  equal 
to  the  original  fixed  rate. 


Federal  Register  /  Vol.  61,  No.  247  /  Monday,  December  23.  1996  /  Rules  and  Regulations    67649 

I  W  I  I.)  I  .  J 


(2)  Variable  rates  can  be  changed  to  a 
fixed  rate  which  is  at  or  below  the 
current  variable  rate. 

(3)  The  interest  rates,  after 
adjustments,  must  comply  with  the 
requirements  for  interest  rates  on  new 
loans  as  established  by  §4279.125  of 
subpart  B  of  part  4279  of  this  chapter. 

(4)  The  lender  is  responsible  for  the 
legal  documentation  of  interest-rate 
changes  by  an  endorsement  or  any  other 
legally  effective  amendment  to  the 
promissory  note;  however,  no  new  notes 
may  be  issued.  Copies  of  all  legal 
documents  must  be  provided  to  the 
Agency. 

(b)  Increases.  No  increases  in  interest 
rates  will  be  permitted  except  the 
normal  fluctuations  in  approved 
variable  interest  rates  unless  a 
temporary  interest-rate  reduction  had 
occurred. 

§4287.113    Retaase  Of  collateral. 

(a)  All  releases  of  collateral  with  a 
value  exceeding  $100,000  must  be 
supported  by  a  current  appraisal  on  the 
collateral  released.  The  appraisal  will  be 
at  the  expense  of  the  borrower  and  must 
meet  the  requirements  of  §  4279.144  of 
subpart  B  of  part  4279  of  this  chapter. 
The  remaining  collateral  must  be 
sufBcient  to  provide  for  repayment  of 
the  Agency's  guaranteed  loan.  The 
Agency  may,  at  its  discretion,  require  an 
appraisal  of  the  remaining  collateral  in 
cases  where  it  is  determined  that  the 
Agency  may  be  adversely  affected  by  the 
release  of  collateral.  Sale  or  release  of 
collateral  must  be  based  on  an  arm's- 
length  transaction. 

(b)  Within  the  parameters  of 
paragraph  (a)  of  this  section,  lenders 
may,  over  the  life  of  the  loan,  release 
collateral  (other  than  personal  and 
corporate  guarantees)  with  a  cumulative 
value  of  up  to  20  percent  of  the  original 
loan  amount  without  Agency 
conciurence  if  the  proceeds  generated 
are  Xised  to  reduce  the  guaranteed  loan 
or  to  buy  replacement  collateral. 

(c)  Within  the  parameters  of 
paragraph  (a)  of  this  section,  release  of 
collateral  with  a  cimiulaUve  value  in 
excess  of  20  percent  of  the  original  loan 
or  when  the  proceeds  will'not  be  used 
to  reduce  the  guaranteed  loan  or  to  buy 
replacement  collateral  must  be 
requested  in  writing  by  the  lender  and 
concurred  in  by  the  Agency  in  writing 
in  advance  of  the  release.  A  wTitten 
evaluation  will  be  completed  by  the 
lender  to  justify  the  release. 

$§4287.114-4287.122    [Reaervedl 

§4287.123    Subordination  of  Hen  position. 

A  subordination  of  the  lender's  lien 
position  must  be  requested  in  writing  by 


the  lender  and  concurred  in  by  the 
Agency  in  writing  in  advance  of  the 
subordination.  The  subordination  must 
enhance  the  borrower's  business  and  the 
Agency's  interest.  After  the 
subordination,  collateral  must  be 
adequate  to  secure  the  loan.  The  lien  to 
which  the  guaranteed  loan  is 
subordinated  must  be  for  a  fixed  dollar 
limit  and  fixed  or  limited  term,  after 
which  the  guaranteed  loan  lien  priority 
will  be  restored.  Subordination  to  a 
revolving  line  of  credit  will  not  exceed 
1  year.  There  must  be  adequate 
consideration  for  the  subordination. 

§  4287.124    Attaratlons  of  loan  instruments. 

The  lender  shall  neither  alter  nor 
approve  any  alterations  of  any  loan 
instrument  without  the  prior  written 
approval  of  the  Agency. . 

§§4287.12»-4287.133    [Rasefved] 

§  4287.134    Transfer  and  assumption. 

(a)  Documentation  of  request.  All 
transfers  and  assumptions  must  be 
approved  in  writing  by  the  Agency  and 
must  be  to  eligible  applicants  in 
accordance  with  subpart  B  of  part  4279 
of  this  chapter.  An  individual  credit 
report  must  be  provided  for  transferee 
proprietors,  partners,  ofBcers,  directors, 
and  stockholders  vfith  20  percent  or 
more  interest  in  the  business,  along  with 
such  other  documentation  as  the 
Agency  may  request  to  determine 
eligibility. 

(b)  Terms.  Loan  terms  must  not  be 
changed  unless  the  change  is  approved 
in  writing  by  the  Agency  with  the 
concurrence  of  any  holder  and  the 
transferor  (including  guarantors)  if  they 
have  not  been  or  will  not  be  released 
from  liability.  Any  new  loan  terms  must 
be  within  the  terms  authorized  by 
4279.126  of  subpart  B  of  part  4279  of 
this  chapter.  The  lender's  request  for 
approval  of  new  loan  terms  will  be 
supported  by  an  explanation  of  the 
reasons  for  the  proposed  change  in  loan 
terms. 

(c)  Release  of  liability.  The  transferor, 
including  any  guarantor,  may  be 
released  from  liability  only  with  prior 
Agency  written  concurrence  and  only 
when  the  value  of  the  collateral  being 
transferred  is  at  least  equal  to  the 
amount  of  the  loan  being  assumed  and 
is  supported  by  a  current  appraisal  and 
a  cuirrent  financial  statement.  The 
Agency  will  not  pay  for  the  appraisal.  If 
the  transfer  is  for  less  than  the  debt,  the 
lender  must  demonstrate  to  the  Agency 
that  the  transferor  and  guarantors  have 
no  reasonable  debt-paying  ability 
considering  their  assets  and  income  in 
the  foreseeable  future. 

(d)  Proceeds.  Any  proceeds  received 
fix)m  the  sale  of  collateral  before  a 


transfer  and  assumption  will  be  credited 
to  the  transferor's  guaranteed  loan  debt 
in  inverse  order  of  matiuity  before  the 
transfer  and  assiunption  are  closed. 

(e)  Additional  loans.  Loans  to  provide 
additional  funds  in  connection  with  a 
transfer  and  assumption  must  be 
considered  as  a  new  loan  application 
under  subpart  B  of  part  4279  of  this 
chajpter. 

(fj  Credit  quality.  The  lender  must 
make  a  complete  credit  analysis  which 
is  subject  to  Agency  review  and 
approval. 

(g)  Documents.  Prior  to  Agency 
approval,  the  lender  must  advise  the 
Agency,  in  writing,  that  the  transaction 
can  be  properly  and  legally  transferred, 
and  the  conveyance  instruments  will  be 
filed,  registered,  or  recorded  as 
appropriate. 

(1)  The  assumption  will  be  done  on 
the  lender's  form  of  assumption 
agreement  and  will  contain  the  Agency 
case  nimiber  of  the  transferor  and 
transferee.  The  lender  will  provide  the 
Agency  with  a  copy  of  the  transfer  and 
assumption  agreement.  The  lender  must 
ensiu%  that  all  transfers  and 
assumptions  are  noted  on  all  original 
Loan  Note  Guarantees. 

(2)  A  new  Loan  Agreement,  consistent 
in  principle  with  the  original  Loan 
Agreement,  should  be  executed  to 
establish  the  terms  and  conditions  of  the 
loan  being  assumed.  An  assumption 
agreement  can  be  used  to  establish  the 
loan  covenants. 

(3)  The  lender  will  provide  to  the 
Agency  a  written  certification  that  the 
transfer  and  assumption  is  valid, 
enforceable,  and  complies  with  all 
Agency  regulations. 

(h)  Loss  resulting  from  transfer.  If  a 
loss  should  occur  upon  consummation 
of  a  complete  transfer  and  assumption 
for  less  than  the  full  amount  of  the  debt 
and  the  transferor  (including  personal 
guarantors)  is  released  fit)m  liability,  the 
lender,  if  it  holds  the  guaranteed 

f>ortion,  may  file  an  estimated  report  of 
OSS  to  recover  its  pro  rata  share  of  the 
actual  loss.  If  a  holder  owns  any  of  the 
guaranteed  portion,  such  portion  must 
be  repurchased  by  the  lender  or  the 
Agency  in  accordance  with  4279.78(c) 
of  subpart  A  of  part  4279  of  this  chapter. 
In  completing  the  report  of  loss,  the 
amount  of  the  d^t  assumed  will  be 
entered  as  net  collateral  (recovery). 
Approved  protective  advances  and 
accrued  interest  thereon  made  during 
the  arrangement  of  a  transfer  and 
assimiption  will  be  included  in  the 
calculations. 

(i)  Related  party.  If  the  transferor  and 
transferee  are  affiliated  or  related 
parties,  any  transfer  and  assumption 
must  be  for  the  full  amount  of  the  debt. 
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(j)  Payment  requests.  Requests  for  a 
loan  guarantee  to  provide  equity  for  a 
transfer  and  assumption  must  be 
considered  as  a  new  loan  under  subpart 
B  of  part  4279  of  this  chapter. 

(k)  Cash  downpayment  When  the 
transfaiee  will  be  making  a  cash 
downpayment  as  part  of  the  transfer  and 
assumption: 

(1)  The  lender  must  have  an 
appropriate  appraiser,  acceptable  to 
both  the  tran^aree  and  transfiaror  and 
currently  authorized  to  perform 
apprais^,  determine  the  value  of  the 
collatoal  securing  the  loan.  The 
appraisal  fee  and  any  other  costs  will 
not  bepaid  by  the  Agency- 

(2)  Tne  market  value  oi  the  collateral, 
plus  any  additional  property  the 
transferee  proposes  to  ofiiar  as  collateral, 
must  be  adequate  to  secure  the  balance 
of  the  guaranteed  loans. 

(3)  Cash  downpaymoits  may  be  paid 
directly  to  the  transferor  provided: 

(i)  Tne  lender  recommends  that  the 
cash  be  released,  and  the  Agency 
oonciirs  prior  to  the  transaction  being 
completed.  The  lender  may  wish  to 
require  that  an  amount  be  retained  for 
a  defined  period  of  time  as  a  reserve 
against  future  defaults.  Interest  on  such 
account  may  be  paid  periodically  to  the 
transferor  or  transferee  as  agreed; 

(ii)  llie  lender  determines  that  the 
transferee  has  the  repayment  ability  to 
meet  the  obligations  of  the  assumed 
guaranteed  loan  as  well  as  any  other 
indebtedness: 

(iii)  Any  payments  by  the  transferee  to 
the  transferor  will  not  sus{>end  the 
transferee's  obligations  to  continue  to 
meet  the  guaranteed  loan  payments  as 
they  come  due  under  the  terms  of  the 
assumption;  and 

(iv)  The  transferor  agrees  not  to  take 
any  action  against  the  transferee  in 
connection  with  the  assumption 
without  prior  written  approval  of  the 
lender  and  the  Agency. 

14287.130    SutatttuUon oftander. 

After  the  issuance  of  a  Loan  Note 
Guarantee,  the  lender  shall  not  sell  or 
transfer  the  entire  loan  without  the  prior 
written  approval  of  the  Agency.  The 
Agency  will  not  pay  any  loss  or  share 
in  any  costs  (i.e.,  appraisal  fees, 
environmental  studies,  or  other  costs 
associated  with  servicing  or  liquidating 
the  loan)  with  a  new  lender  unless  a 
relationship  is  established  through  a 
substitution  of  lender  in  accordance 
with  paragraph  (a)  of  this  section.  This 
includes  cases  where  the  lender  has 
failed  and  been  taken  over  by  a 
regulatory  agency  such  as  the  Federal 
Deposit  Insurance  Corporation  (FDIC) 
and  the  loan  is  subsequently  sold  to 
another  lender. 


(a)  The  Agency  may  approve  the 
subrtitution  of  a  new  lender  if: 

(1)  the  proposed  substitute  lender 
(i)  is  an  ehgible  lender  in  accordance 

with  4279.29  of  subpart  A  of  part  4279 
of  this  chapter, 

(ii)  is  able  to  service  the  loan  in 
accordance  with  the  original  loan 
documents;  and 

(iii)  agrees  in  writing  to  acquire  title 
to  the  unguaranteed  portion  of  the  loan 
held  by  the  original  lender  and  assiunes 
all  original  loan  requirements,  including 
liabilities  and  servicing  responsibilities. 

(2)  the  substitution  of  the  lender  is 
requested  in  writing  by  the  borrower, 
the  proposed  substitute  lender,  and  the 
original  lender  if  stiU  in  existence. 

(b)  Where  the  lender  has  failed  and 
been  taken  over  by  FDIC  and  the 
guaranteed  loan  is  liquidated  by  FDIC 
rather  than  being  sold  to  another  lender, 
the  Agency  will  pay  losses  and  share  in 
costs  as  if  FDIC  were  an  approved 

I  substitute  lender. 

M4287.136-'«287.144    [Reaerved] 

14287.146    DateuR  by  borrouMf. 

(a)  The  lender  must  notify  the  Agency 
when  a  borrower  is  30  days  past  due  on 
a  payment  or  is  otherwise  in  defeult  of 
the  Loan  Agreement.  Form  FmHA  1980- 
44,  "Guaranteed  Loan  Borrower  Default 
Status,"  will  be  used  and  the  lender  will 
continue  to  submit  this  form  bimonthly 
imtil  such  time  as  the  loan  is  no  longer 
in  default.  If  a  monetary  defeult  exceeds 
60  days,  the  lender  will  arrange  a 
meeting  with  the  Agency  and  the 
borrower  to  resolve  the  problem. 

(b)  In  considering  options,  the 
prospects  for  providing  a  permanent 
aire  without  adversely  affecting  the  risk 
to  the  Agency  and  the  lender  is  the 
paramount  objective. 

(1)  Curative  actions  include  but  are 
not  limited  to: 

(i)  deferment  of  principal  (subject  to 
rights  of  any  holder); 

(ii)  an  additional  unguaranteed  loan 
by  the  lender  to  bring  Uie  account 
current; 

(iii)  reamortization  of  or  rescheduling 
the  payments  on  the  loan  (subject  to 
rights  of  any  holder); 

(iv)  transfer  and  assumption  of  the 
loan  in  accordance  with  §4287.134  of 
this  subpart; 

(v)  reorganization;  -.  '    - 

(vi)  liquidation; 

(vii)  subsequent  loan  guarantees;  and 

(viii)  changes  in  interest  rates  with  the 
Agency's,  the  lender's,  and  holder's 
approval,  provided  that  the  interest  rate 
is  adjusted  proportion^ely  between  the 
guaranteed  and  unguaranteed  portion  of 
the  loan  and  the  type  of  rate  remains  the 
same. 


(2)  In  the  event  a  deferment, 
rescheduling,  reamortizaticm,  or 
moratoriiun  is  accomplished,  it  will  be 
limited  to  the  remaining  life  of  the 
collateral  or  remaining  limits  as 
contained  in  §  4279.126  of  subpart  B  of 
part  4279  of  this  chapter,  whichever  is 
less. 

H  4287.146-4287.156    [Reeervedl 

§4187.186    ProlMltve  atfwencee. 

Protective  advances  are  advances 
made  by  the  lender  for  the  purpose  of 
preserving  and  protecting  the  collateral 
where  the  debtor  has  felled  to,  will  not. 
or  cannot  meet  its  obligations.  Sound 
judgment  must  be  exercised  in 
determining  that  the  protective  advance 
preserves  collateral  and  recovery  is 
actually  enhanced  by  making  the 
advance.  Protective  advances  will  not  be 
made  in  lieu  of  additional  loans. 

(a)  The  maximum  loss  to  be  paid  by 
the  Agency  will  never  exceed  the 
original  principal  plus  accrued  interest 
regardless  of  any  protective  advances 
made. 

(b)  Protective  advances  and  interest 
thereon  at  the  note  rate  will  be 
guaranteed  at  the  same  percentage  of 
loss  as  provided  in  the  Loan  Note 
Guarantee. 

(c)  Protective  advances  must 
constitute  an  indebtedness  of  the 
borrower  to  the  lender  and  be  secured 
by  the  seomty  instruments.  Agency 
written  authorization  is  required  when 
ciunulative  protective  advances  exceed 
$5,000. 

§4287.157    Liquidation. 

In  the  event  of  one  or  more  incidents 
of  defeult  or  third  party  actions  that  the 
borrower  cannot  or  will  not  cure  or 
eliminate  within  a  reasonable  period  of 
time,  liquidation  may  be  considered.  If 
the  lender  concludes  that  liquidation  is 
necessary,  it  must  request  the  Agency's 
concxurence.  The  lender  will  liquidate 
the  loan  imless  the  Agency,  at  its 
option,  carries  out  liquidation.  When 
the  decision  to  liquidate  is  made,  if  the 
loan  has  not  already  been  repurchased, 
provisions  will  be  made  for  repurchase 
in  accordance  with  §4279.78  of  subpart 
A  of  part  4279  of  this  chapter. 

(a)  Decision  to  liquidate.  A  decision  to 
liquidate  shall  be  made  when  it  is 
determined  that  the  defeult  cannot  be 
cured  through  actions  contained  in 
§  4287.145  of  this  subpart  or  it  has  been 
determined  that  it  is  in  the  best  interest 
of  the  Agency  and  the  lender  to 
liquidate.  The  decision  to  liquidate  or 
continue  with  the  borrower  must  be 
made  as  soon  as  possible  when  any  of 
the  fbllowins  exist: 

(1)  A  loan  has  been  delinquent  90 
days  and  the  lender  and  borrower  have 
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not  been  able  to  cure  the  delinquency 
through  one  of  the  actions  contained  in 
§4287.145  of  this  subpart. 

(2)  It  has  been  determined  that 
delaying  liquidation  will  jeop>ardize  fiill 
recovery  on  the  loan. 

(3)  The  borrower  or  lender  has  been 
uncooperative  in  resolving  the  problem 
and  the  Agency  or  the  lender  has  reason 
to  believe  the  borrower  is  not  acting  in 
good  bith,  and  it  would  enhance  the 
position  of  the  guarantee  to  liquidate 
immediately. 

(b)  Liquidation  by  the  Agency.  The 
Agency  may  require  the  lender  to  assign 
the  security  instruments  to  the  Agency 
if  the  Agency,  at  its  option,  decides  to 
liquidate  the  loan.  When  the  Agency 
liquidates,  reasonable  liquidation 
expenses  will  be  assessed  against  the 
proceeds  derived  from  the  sale  of  the 
collateral.  Form  FmHA  1980-45. 
"Notice  of  Liquidation  Responsibility." 
will  be  forwarded  to  the  Finance  Office 
when  the  ^^ncy  liquidates  the  loan. 

(c)  Submission  of  liquidation  plan. 
The  lender  will,  within  30  days  after  a 
decision  to  liquidate,  submit  to  the 
Agency  in  writing  its  proposed  detailed 
method  of  liquidation.  Upon  approval 
by  the  Agency  of  the  liquidation  plan« 
the  lender  will  commence  liquidation. 

(d)  Lender's  liquidation  plan.  The 
liquidation  plan  must  include,  but  is  not 
limited  to.  the  following: 

(1)  Such  proof  as  the  Agency  requires 
to  establish  the  lender's  ownership  of 
the  guaranteed  loan  promissory  note 
and  related  security  instruments  and  a 
copy  of  the  payment  ledger  if  available 
which  reflects  the  ciirrent  loan  balance 
and  accrued  interest  to  date  and  the 
method  of  computing  the  interest 

(2)  A  full  and  complete  list  of  all 
collateral  including  any  persomd  and 
corporate  guarantees. 

(3)  The  recommended  Uquidation 
methods  for  making  the  maximxmi 
collection  possible  on  the  indebtedness 
and  the  justification  for  such  methods, 
including  reconunended  action: 

(i)  for  acquiring  and  disposing  of  all 
collateral;  and 
(ii)  to  collect  from  guarantors. 

(4)  Necessary  steps  for  preservation  of 
the  collateral. 

(5)  Copies  of  the  borrower's  latest 
available  financial  statements. 

(6)  Copies  of  the  guarantor's  latest 
available  financial  statements. 

(7)  An  itemized  list  of  estimated 
liquidation  expenses  expected  to  be 
incurred  along  vrith  justification  for 
each  expense. 

(8)  A  schedule  to  periodically  report 
to  the  Agency  on  the  progress  of 
liuiidation. 

(9)  Estimated  protective  advance 
amounts  with  justification. 


(10)  Proposed  protective  bid  amounts 
on  collateral  to  be  sold  at  auction  and 

a  breakdown  to  show  how  the  amounts 
were  detennined. 

(11)  If  a  volimtaiy  conveyance  is 
considered,  the  proposed  amount  to  be 
credited  to  the  guaranteed  debt. 

(12)  Legal  opinions,  if  needed. 

(13)  If  the  outstanding  balance  of 
prindpel  and  accrued  interest  is  less 
than  $200,000,  the  lender  will  obtain  an 
estimate  of  fair  market  and  potential 
liquidation  value  of  the  collateral.  If  the 
outstanding  balance  of  principal  and 
accrued  interest  is  $200,000  or  more,  the 
lender  will  obtain  an  independent 
appraisal  report  meeting  the 
requirements  of  §  4279.144  of  subparts 
of  part  4279  of  this  chapter  on  all 
collateral  seciuing  the  loan  which  will 
reflect  the  fair  market  value  and 
potential  liquidation  value.  In  order  to 
formulate  a  liquidation  plan  which 
maximizes  recovery,  collateral  must  be 
evaluated  for  the  release  of  hazardous 
substances,  petroleum  products,  or 
other  environmental  hazards  which  may 
adversely  impact  the  market  value  of  the 
collateral.  The  appraisal  shall  consider 
this  aspect.  The  independent  appraiser's 
fise,  including  the  cost  of  the 
environmental  site  assessment,  will  be 
shared  equally  by  the  Agency  and  the 
lender. 

(e)  Approval  of  liquidation  plan.  The 
Agency  will  inform  the  lender  in 
writing  whether  it  concurs  in  the 
lender's  liquidation  plan.  Should  the 
Agency  and  the  lender  not  agree  on  the 
liquidaticHi  plan,  negotiations  will  take 
place  between  the  Agency  and  the 
lender  to  resolve  the  disagreement. 
When  the  liquidation  plan  is  approved 
by  the  Agency,  the  lender  will  proceed 
expeditioiisly  with  liquidation. 

(1)  A  transfer  and  assumption  of  the 
borrower's  operation  can  be 
accomplished  before  or  after  the  loan 
goes  into  liquidation.  However,  if  the 
collateral  has  been  purchased  through 
foreclosure  or  the  borrower  has 
conveyed  title  to  the  lender,  no  transfer 
and  assumption  is  permitted. 

(2)  A  protective  bid  may  be  made  by 
the  lender,  with  prior  Agency  written 
approval,  at  a  foreclosure  sale  to  protect 
the  lender's  and  the  Agency's  interest. 
The  protective  bid  will  not  exceed  the 
amount  of  the  loan,  including  expenses 
of  foreclosure,  and  should  be  based  on 
the  Uqiiidation  value  considering 
estimated  expenses  for  holding  and 
reselling  the  property.  These  expenses 
include,  but  are  not  limited  to,  expenses 
for  resale,  interest  accrual,  length  of. 
time  necessary  for  resale,  maintenance, 
guard  service,  weatherization,  and  prior 
liens. 


(f)  Acceleration.  The  l«ider,  or  the 
Agency  if  it  liquidates,  will  proceed  to 
accelerate  the  indebtedness  as 
expeditiously  as  possible  when 
acceleration  is  necessary  including 

g'ving  any  notices  and  taking  any  othw 
gal  actions  reqxiired.  A  copy  of  the 
acoeleraticHi  notice  or  other  acceleration 
document  wiU  be  sent  to  the  Agency  (or 
lender  if  the  Agency  liquidates).  The 
guaranteed  loan  will  be  considered  in 
liquidation  once  the  loan  has  been 
accelerated  and  a  demand  for  payment 
has  been  made  upon  the  borrower. 

(g)  Filing  an  estimated  loss  claim. 
When  the  lender  is  conducting  the 
liquidation  and  owns  any  or  ail  of  the 
guaranteed  portion  of  the  loan,  the 
lender  will  file  an  estimated  loss  claim 
once  a  decision  has  been  made  to 
liquidate  if  the  liquidation  will  exceed 
90  days.  The  estimated  loss  payment 
will  be  based  on  the  liquidation  value 
of  the  collateral.  For  the  purpose  of 
reporting  and  loss  claim  computation, 
the  lender  will  discontinue  interest 
accrual  on  the  defaulted  loan  in 
accordance  vtrith  Agency  procediuges. 
and  the  loss  claim  will  be  promptly 
processed  in  accordance  with  applicable 
Agency  regulations. 

(h)  Accounting  and  reports.  When  the 
lender  conducts  liquidation,  it  will 
account  for  funds  during  the  period  of 
liquidation  and  will  provide  the  Agency 
Mdth  reports  at  least  quarterly  on  the 
progress  of  liquidation  including 
disposition  of  collateral,  resulting  costs, 
and  additional  procediltte  necessary  for 
successful  completion  of  the 
liquidation. 

[i)  Transmitting  payments  and 
proceeds  to  the  Agency.  When  the 
Agency  is  the  holder  of  a  portion  of  the 
guaranteed  loan,  the  lender  will 
transmit  to  the  Agency  its  pro  rata  share 
of  any  payments  received  from  the 
borrower;  liquidation;  or  other  proceeds 
using  Form  FmHA  1980-43,  "Lender's 
Guaranteed  Loan  Payment  to  FmHA." 

(j)  Abandonment  of  collateral.  There 
may  be  instances  when  the  cost  of 
liquidation  would  exceed  the  potential 
recovery  value  of  the  collection.  The 
lender,  with  proper  documentation  and 
concurrence  of  the  Agency,  may 
abandon  the  cc^lateral  in  lieu  of 
liquidation.  A  proposed  abandonment 
will  be  considered  a  servicing  action 
requiring  the  appropriate  environmental 
review  by  the  Agency  in  accordance 
with  subpart  G  of  part  1940  of  this  title. 
Examples  where  abandonment  may  be 
considered  include,  but  are  not  limited 
to> 

(1)  The  cost  of  liquidation  is  increased 
or  the  value  of  the  collateral  is 
decreased  by  environmentaf  issues; 
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(2)  The  collateral  is  functionally  or 
economically  obsolete; 

(3)  There  are  superior  liens  held  by 
other  parties  in  excess  of  the  value  of 
the  collateral; 

(41  The  collateral  has  deteriorated;  or 
(5)  The  collateral  is  spedalizad  and 
there  is  little  or  no  demand  for  it. 

(k)  Disposition  of  personal  or 
corpmate  guarantees.  The  lender  shotdd 
take  action  to  maximire  recovery  from 
all  collateral,  including  personal  and 
corporate  guarantees.  The  lender  will 
seek  a  deficiency  judgment  when  there 
is  a  reasonable  chance  of  future 
collection  of  the  judgment.  The  lender 
must  make  a  decision  whether  or  not  to 
seek  a  deficiency  judgment  when: 

(1)  a  borrower  voluntarily  liquidates 
the  collateral,  but  the  sale  fails  to  pay 
the  guaranteed  indebtedness; 

(2)  the  collateral  is  voluntarily 
conveyed  to  the  lender,  but  the 
bcsTOwer  and  personal  and  corporate 
guarantors  are  not  released  from 
Uability;  or 

(3)  a  liquidation  plan  is  being 
developed  for  forced  liquidation. 

(1)  Compromise  settlement  A 
compromise  settlement  may  be 
considered  at  any  time. 

(1)  The  lender  and  the  Agency  must 
receive  complete  financial  information 
on  an  parties  obligated  for  the  loan  and 
must  be  satisfied  that  the  statements 
reflect  the  true  and  correct  financial 
position  of  the  debtor  including  all 
assets.  Adequate  consideration  must  be 
received  before  a  release  from  liability  is 
issued.  Adequate  consideration  includes 
money,  additional  security,  or  other 
benefit  to  the  goals  and  objectives  of  the 
Agency. 

(2)  Before  a  personal  guarantor  can  be 
released  from  liability,  the  following 
factors  must  be  considered. 

(i)  Cash,  either  lump  sum  or  over  a 
period  of  time,  or  other  consideration 
ofCnred  by  the  guarantor, 

(ii)  Age  and  health  of  the  guarantor, 

(iii)  Potential  income  of  the  guarantor, 

(iv)  Inheritance  prospects  of  the 
guarantor 

(v)  Availability  of  the  guarantor's 
assets. 

(vi)  Possibility  that  the  guarantor's 
assets  have  been  concealed  or 
impn^wrly  transfnred;  and 

(vii)  Efiact  of  other  guarant<»s  on  the 
loan. 

(3)  Once  the  Agency  and  the  lender 
agree  on  a  reasonable  amount  that  is  fair 
and  adequate,  the  lender  can  proceed  to 
eSect  the  settiement  compromise. 

(4)  A  compromise  will  only  be 
accepted  if  it  is  in  the  best  interestof  the 
Agenqr. 


f4ai7.18S    Plannlntlowono— and 


In  aU  liquidation  cases,  final 
settiemfflit  will  be  made  with  the  lender 
afler  the  collateral  is  liquidated,  unless 
otherwise  designated  as  a  future         ,/. 
recovery  or  after  settlement  and         s 
compromise  of  all  parties  has  been 
completed.  The  Agency  will  have  the 
right  to  recover  losses  paid  under  the 
guarantee  from  any  party  which  may  be 
liable. 

(a)  i?eport  of  loss  form.  Form  FmHA 
449-30,  "Loan  Note  Guarantee  Report  of 
Loss."  will  be  used  for  calculations  of 
all  estimated  and  final  loss 
determinations.  Estimated  loss 
payments  may  only  be  approved  by  the 
Agency  after  the  Agency  has  approved 
a  liquidation  plan. 

(b)  Estimated  loss.  In  accordance  with 
the  requirements  of  §  4287.157(g)  of  this 
subpart,  an  estimated  loss  claim  based 
on  liquidation  appraisal  value  will  be 
prepared  and  submitted  by  the  lender. 

(1)  The  estimated  loss  payment  shall 
be  applied  as  of  the  date  of  such 
payment.  The  total  amoimt  of  the  loss 
payment  remitted  by  the  Agency  will  be 
applied  by  the  lender  on  the  guaranteed 
portion  of  the  loan  debt.  Such 
application  does  ncrt  release  the 
borrower  from  liability. 

(2)  An  estimated  loss  will  be  applied 
first  to  reduce  the  principal  balance  on 
the  guaranteed  loan  and  the  balance,  if 
any.  to  accrued  interest.  Interest  accrual 
on  the  defaulted  loan  will  be 
discontinued. 

(3)  A  protective  advance  claim  will  be 
paid  only  at  the  time  of  the  final  report 
of  loss  payment,  except  in  certain 
transfer  and  assumption  situations  as 
specified  in  §  4287.134  of  this  subpart. 

(c)  Final  loss.  Within  30  days  after 
liquidati(Hi  of  all  collateral,  except  for 
certain  unsecured  personal  or  corporate 
guarantees  as  provided  for  in  this 
section,  is  completed,  a  final  report  of 
loss  must  be  prepared  and  submitted  by 
the  lender  to  the  Agency.  The  Agency 
will  not  guarantee  interest  beyond  this 
30-day  period  other  than  for  the  period 
of  time  it  takes  the  Agency  to  process 
the  loss  claim.  Before  approval  by  the 
Agmcy  of  any  final  loss  report,  the 
lender  must  account  for  aU  funds  during 
the  period  of  liquidation,  disposition  of 
the  collateral,  all  costs  inctirred,  and 
any  other  information  necessary  for  the 
successful  completion  of  liquidation. 
Upon  receipt  of  the  final  accounting  and 
report  of  loss,  the  Agency  may  audit  all 
applicable  documentation  to  determine 
the  final  loss.  The  lender  will  make  its 
records  available  and  otherwise  assist 
the  Agency  in  making  any  investigation. 
The  documentation  accompanying  the 


report  of  loss  must  support  the  amounts 
shown  on  Form  FmHA  449-30. 

(1)  A  determination  must  be  made 
regarding  the  collectibility  of  unsecured 
personal  and  corporate  guarantees.  If 
reasonably  possible,  such  guarantees 
should  be  promptly  collected  or 
otherwise  disposed  of  in  accordance 
with  S4287.157(k)  of  tins  subpart  prior 
to  completion  of  the  final  loss  report. 
However,  in  the  event  that  collection 
from  the  guarantors  appears  unlikely  or 
will  require  a  prolonged  period  of  time, 
the  report  of  loss  will  be  filed  when  all 
other  collateral  has  been  liquidated,  and 
unsecured  personal  or  corporate 
guarantees  will  be  treated  as  a  future 
recovery  with  the  net  proceeds  to  be 
shared  on  a  pro  rata  ba^is  by  the  lender 
and  the  Agency. 

(2)  The  Tender  miist  document  that  all 
of  the  collateral  has  been  accounted  for 
and  properly  liquidated  and  that 
liquidation  proceeds  have  been  properly 
accounted  for  and  applied  ctMrectiy  to 

the  loan. 

(3)  The  lender  will  show  a  breakdown 
of  any  protective  advance  amount  as  to 
the  payee,  purpose  of  the  expenditure, 
date  paid,  and  evidence  that  the  amount 
expended  was  proper  and  that  payment 
was  actually  made. 

(4)  The  lender  will  show  a  breakdown 
of  liquidation  expenses  as  to  the  payee, 
purpose  of  the  expenditxire,  date  paid, 
and  evidence  that  the  amount  expended 
was  proper  and  that  payment  was 
actually  made.  Liquidation  expenses  are 
recoverable  only  from  collateral 
proceeds.  Attorney  fees  may  be 
approved  as  liquidation  expenses 
provided  the  fees  are  reasonable  and 
cover  legal  issues  pertaining  to  the 
liquidation  that  could  not  be  properly 
handled  by  the  lender  and  its  in-house 
cotmsel. 

(5)  Accrued  interest  will  be  supported 
by  documentation  as  to  how  the  amount 
was  accrued.  If  the  interest  rate  was  a 
variable  rate,  the  lender  will  include 
documentation  of  changes  in  both  the 
selected  base  rate  and  the  loan  rate. 

(6)  Loss  payments  will  be  paid  by  the 
Agency  within  60  days  after  the  review 
of  the  final  loss  report  and  accounting 
of  the  collateral. 

(d)  Loss  limit  The  amount  payable  by 
the  Agency  to  the  lender  cannot  exceed 
the  limits  set  forth  in  the  Loan  Note 
Guarantee. 

(e)  Rent  Any  net  rental  or  other 
income  that  has  been  received  by  the 
lender  from  the  collateral  will  be 
applied  on  the  guaranteed  loan  debt 

(T\  Liquidation  costs.  Liquidation  costs 
will  be  deducted  from  the  proceeds  of 
the  disposition  of  primary  collateral.  If 
changed  circumstances  after  submissicm 
of  the  liquidation  plan  require  a 
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substantial  revision  of  liquidation  costs, 
the  lender  will  procure  the  Agency's 
written  concurrence  prior  to  proceeding 
with  the  proposed  changes.  No  in-house 
expenses  of  the  lender  will  be  allowed. 
In-house  expenses  include,  but  are  not 
limited  to.  employee's  salaries,  staff 
lawyers,  travel,  and  overhead. 

{gi  Payment.  When  the  Agency  finds 
the  final  report  of  loss  to  be  proper  in 
all  respects,  it  will  approve  Form  FmHA 
44&-30  and  proceed  as  follows: 
'  (1)  If  the  loss  is  greater  than  any 
estimated  loss  payment,  the  Agency  will 
pay  the  additional  amount  owed  by  the 
Agisncy  to  the  lender. 

(2)  If  the  loss  is  less  than  the 
estimated  loss  payment,  the  lender  will 
reimburse  the  Agency  for  the 
overpayment  plus  interest  at  the  note 
rate  firom  the  date  of  payment. 

(3)  If  the  Agency  has  conducted  the 
Uquidation,  it  will  pay  the  lender  in 
accordance  with  the  Loan  Note 
Guarantee. 

§f  4287.150-4287.168    [RaMOMd] 

f  4287.188    Future  recovery. 

After  a  loan  has  been  liquidated  and 
a  final  loss  has  been  paid  by  the  Agency, 
any  future  funds  which  may  be 
recovered  by  the  lender  will  be  pro 
rated  between  the  Agency  and  the 
lender  based  on  the  original  percentage 
of  guarantee. 

14287.170    Bankruptcy. 

The  lender  is  responsible  for 
protecting  the  guaranteed  loan  and  all 
collateral  securing  the  loan  in 
bankruptcy  proceedings. 

(a)  Lender's  responsibilities.  It  is  the 
lender's  responsibility  to  protect  the 
guaranteed  loan  debt  and  all  of  the 
collateral  securing  it  in  bankruptcy 
proceedings.  These  responsibilities 
include  but  are  not  limited  to  the 
following: 

(1)  The  lender  will  file  a  proof  of 
claim  where  necessary  and  all  the 
necessary  papers  and  pleadings 
concerning  the  case. 

(2)  The  lender  will  attend  and,  where 
necassary.  participate  in  meetings  of  the 
creditors  and  all  court  proceedings. 

(3)  When  permitted  by  the 
Bankruptcy  Code,  the  lender  will 
request  modification  of  any  plan  of 
reorganization  whenever  it  appears  that 
additional  recoveries  are  likely.    .     , 

(4)  The  Agency  will  be  kept  '' 
adequately  and  regularly  informed  in 
writing  of  all  aspects  of  the  proceedings. 

(5)  In  a  Chapter  11  reorganization,  if 
an  independent  appraisal  of  collateral  is 
necessary  in  the  Agency's  opinion,  the 
Agoicy  and  the  lender  will  share  such 
appraisal  fee  equally. 


(b)  Reports  of  loss  during  bankruptcy. 
When  the  loan  is  involved  in 
reorganization  proceedings,  pa)rment  of 
loss  claims  may  be  made  as  provided  in 
this  section.  For  a  liquidaticm 
proceeding,  only  paragraphs  (b)(3)  and 
(5)  of  this  section  are  applicable. 

(1)  Estimated  loss  payments,  (i)  If  a 
borrower  has  filed  for  protection  under 
Chapter  11  of  the  United  States  Code  for 
a  reorganization  (but  not  Chapter  13) 
and  all  or  a  portion  of  the  debt  has  been 
discharged,  the  lender  will  request  an 
estimated  loss  payment  of  the 
guaranteed  portion  of  the  accrued 
interest  and  principal  discharged  by  the 
court.  Only  one  estimated  loss  payment 
is  allowed  during  the  reoiganization.  All 
subsequent  claims  of  the  lender  during 
reorganization  will  be  considered 
revisions  to  the  initial  estimated  loss.  A 
revised  estimated  loss  payment  may  be 
processed  by  the  Agency,  at  its  option, 
in  accordance  with  any  court-approved 
changes  in  the  reorganization  plan. 
Once  the  reorganization  plan  has  been 
completed,  the  lender  is  responsible  for 
submitting  the  documentation  necessary 
for  the  Agency  to  review  and  adjust  the 
estimated  loss  claim  to  reflect  any  actual 
discharge  of  principal  and  interest  and 
to  reimburse  the  lender  for  any  court- 
ordered  interest-rate  reduction  under 
the  terms  of  the  reorganization  plan. 

(ii)  The  lender  will  use  Form  FmHA 
449-30  to  request  an  estimated  loss 
payment  and  to  revise  any  estimated 
loss  payments  during  the  course  of  the 
reorganization  plan.  The  estimated  loss 
claim,  as  well  as  any  revisions  to  this 
claim,  wiU  be  accompanied  by 
documentation  to  support  the  claim. 

(iii)  Upon  completion  of  a 
reorganization  plan,  the  lender  will 
complete  a  Form  FmHA  1980-44  and 
forward  this  form  to  the  Finance  Office. 

(2)  Interest  loss  payments,  (i)  Interest 
losses  sustained  during  the  period  of  the 
reorganization  plan  will  be  processed  in 
accordance  with  paragraph  (b)(1)  of  this 
section. 

(ii)  Interest  losses  sustained  after  the 
reorganization  plan  is  completed  will  be 
processed  annually  whe^  die  lender 
sustains  a  loss  as  a  result  of  a  permanent 
interest  rate  reduction  which  extends 
beyond  the  period  of  the  reorganization 
plan. 

(iii)  If  an  estimated  loss  claim  is  paid 
during  the  operation  of  the  Chapter  11 
reorganization  plan  and  the  boirower 
repays  in  full  the  remaining  balance 
without  an  additional  loss  sustained  by 
the  lender,  a  final  report  of  loss  is  not 
necessary. 

(3)  Final  loss  payments.  Final  loss 
payments  will  be  processed  when  the 
loan  is  liquidated. 


(4)  Payment  application.  The  lender 
must  apply  estimated  loss  payments 
first  to  the  imsecixred  principial  of  the 
guaranteed  portion  of  the  debt  and  then 
to  the  unsecured  intoest  of  the 
guaranteed  portion  of  the  debt.  In  the 
event  a  bankruptcy  court  attempts  to 
direct  the  payments  to  be  applied  in  a 
difiisrent  manner,  the  lender  will 
immediately  notify  the  Agency  servicing 
office. 

(5)  Oveqxjyments.  Upon  completion 
of  the  reorganization  plan,  the  lender 
will  provide  the  Agency  with  the 
dociunentation  necessary  to  determine 
whether  the  estimated  loss  paid  equals 
the  actual  loss  sustained.  If  the  actiial 
loss  sustained  as  a  result  of  the 
reorganization  is  less  than  the  estimated 
loss,  the  lender  will  reimburse  the 
Agency  for  the  overpayment  plus 
interest  at  the  note  rate  fit>m  the  date  of 
payment  of  the  estimated  loss.  If  the 
actual  loss  is  greater  than  the  estimated 
loss  payment,  the  lender  will  submit  a 
revised  estimated  loss  in  order  to  obtain 
payment  of  the  additional  amount  owed 
by  the  Agency  to  the  lender. 

(6)  Protective  advances.  If  approved 
protective  advances  were  made  prior  to 
the  borrower  having  filed  bankruptcy, 
these  protective  advances  and  accrued 
interest  will  be  considered  in  the  loss 
calculations. 

(c)  Legal  expenses  during  bankruptcy 
proceedings.  (1)  When  a  bankruptcy 
proceeding  results  in  a  liquidation  of 
the  borrower  by  a  trustee,  legal  expenses 
will  be  handled  as  directed  by  the  court 

(2)  Chapter  11  pertains  to  a 
reorganization  of  a  business 
contemplating  an  ongoing  business 
rather  than  a  termination  and 
dissolution  of  the  business  where  legal 
protection  is  afforded  to  the  business  as 
defined  under  Chapter  11  of  the 
Bankruptcy  Code.  ConsequenUy, 
expenses  inclined  by  the  lender  in  a 
Chapter  11  reorganization  can  never  be 
Uquidation  expenses  unless  the 
proceeding  becomes  a  Chapter  11 
Uquidation.  If  the  proceeding  should 
become  a  Liquidating  11,  reasonable 
and  customary  liquidation  expenses 
may  be  deducted  frtaa  proceeds  of 
collateral  as  provided  in  the  Lender's 
Agreement.  Chapter  7  pertains  to  a 
liquidation  of  the  borrower's  assets.  If, 
and  when,  liquidation  of  the  borrower's 
assets  under  Chapter  7  is  conducted  by 
the  bankruptcy  trustee,  then  the  lender 
cannot  claim  expenses. 

ff4287.171-4287.17»    pWMrvwQ 


14287.180    TermiMttonofj 

A  guarantee  under  this  part  will 
terminate  automatically: 
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(a)  upon  full  payment  of  the 
guaranteed  loan: 

(b)  upon  fuU  payment  of  any  loss 
obligation;  or 

(c)  upon  writtm  notice  from  the 
l«ider  to  the  Agency  that  the  guarantee 
will  terminate  30  days  after  the  date  of 
notice,  provided  that  the  lender  holds 
all  of  the  guaranteed  portion  and  the 
Loan  Note  Guarantee  is  netumed  to  the 
Agency  to  be  canceled. . 


H  407.181-4287.199    [ftaMTMdl 

14287.200    0MB  control  number.       *^^'x 

The  information  collection 
requirements  contained  in  this 
regulation  have  been  approved  by  OMB 
and  have  been  assigned  OMB  ctmtrol 
niunber  0575-0168.  Public  reporting 
burden  for  this  collection  of  information 
is  estimated  to  vary  from  15  minutes  to 
8  hours  per  response,  with  an  average  of 
4  hours  per  response,  including  time  for 
reviewing  the  collection  of  information. 
Send  comments  regarding  this  burden, 
estimate  at  any  other  aspect  of  this 


collection  of  information,  including 
suggestions  for  reducing  this  burden  to 
the  Department  of  Agriculture, 
Clearance  OfBcer,  OIRM.  Stop  7630. 
Washington.  DC  20250.  You  are  not 
required  to  respond  to  this  collection  of 
information  ujiless  it  displays  a 
currently  valid  C^^  control  ntmiber. 

Dated:  December  12. 1996. 
Jill  Long  ThompMn. 
Under  Secretary  for  Fhual  Development 
[FR  Doc.  9ft-32170  Filed  12-20-96;  8:45  am] 
■UJNO  COM  S4i*-xvm    - 
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ENVIRONMENTAL  PROTECTION 
AQENCY 

40CFRPart300 
IFRL-666»-3] 

National  Priorities  List  tar  UncontroHed 
Hazardous  Waste  SIMS 

AQBtCV:  Environmental  ProtecticHi 

Agency. 

action:  Final  rule. 


t:  The  Comprehensive 
Environmental  Responae, 
Compensation,  and  Liability  Act  of  1980 
("CERCLA"  or  "the  Act"),  as  amended, 
requires  that  the  National  Oil  and 
Hazardous  Substances  Pollution 
Contingency  Plan  ("NCP")  include  a  list 
of  national  priorities  among  the  known 
releases  or  threatened  releases  of 
hazardous  substances,  pollutants,  or 
contaminants  throughout  the  United 
States.  The  National  Priorities  List 
("NFL")  constitutes  this  list. 

This  rule  adds  7  new  sites  to  the 
General  Superfund  Section  of  the  NPL. 
The  NPL  is  intended  primarily  to  guide 
the  Environmental  Protection  Agency 
("EPA"  or  "the  Agency")  in  determining 
which  sites  warrant  fiuther 
investigation  to  assess  the  natxire  and 
extent  of  public  health  and 
environmental  risks  associated  with  the 
site  and  to  determine  what  CTRCLA- 
financed  remedial  action(8).  if  any,  may 
be  appropriate. 

EFFECTIVE  DATE:  The  effective  date  for 
this  amendment  to  the  tiCP  shall  be 
January  22, 1997. 

ADDRESSES:  For  addresses  for  the 

Headquarters  and  Regional  dockets,  as 
well  as  further  details  on  what  these 
dockets  contain,  see  "Information 
Available  to  the  Public"  in  Section  I  of 
the  SUPPI.EMEMTARY  WFORIfUTlOH  portion 
of  this  preamble. 

FOR  FURTHER  INFORMATION  CONTACT. 
Terry  Keidan,  State  and  Site 
Identification  Center,  Office  of 
Emergency  and  Remedial  Response 
(mail  code  5204G),  U.S.  Environmental 
Protection  Agency,  401  M  Street,  SW, 
Washington,  IX,  20460,  or  the 
Superfund  Hotline,  phone  (800)  424- 
9346  or  (703)  412-9810  in  the 
Washington,  E)C,  metropolitan  area. 

SUPPI.EMENTARY  INFORMATION: 

L  Introduction 

Q.  Contents  of  This  Final  Rule 

m.  Executive  Order  12866 

IV.  Unfunded  Mandates 

V.  Effects  on  Small  Btisinesses 

VL  Possible  Changes  to  the  Effective  Date  of 
the  Rule 


L  bitrodnctiaB 

Background  \- 

In  1980,  Congress  enacted  the 
Comprehensive  Environmental 
Response,  Compensatioo.  and  Liability 
Act.  42  U.S.C  9601-9675  ("CERCLA"  or 
"the  Act"),  in  response  to  the  dangers  of 
uncontrolled  hazardous  waste  sites. 
CERCLA  was  amended  on  October  17, 
1986,  by  the  Superfund  Ammdments 
and  Reauthorization  Act  ("SARA"). 
Public  Uw  99-499. 100.  Stat.  1613  et 
seq.  To  implement  CERCLA,  EPA 
promulgated  the  revised  National  Oil 
and  Hazardous  Substances  Pollution 
Contingency  Plan  ("NCP").  40  CFR  Part 
300,  on  Jiily  16, 1982  (47  FR  31180). 
pursuant  to  CERCLA  section  105  and 
Executive  Order  12316  (46  FR  42237, 
August  20. 1981).  The  NCP  sets  forth  the 
guidelines  and  procedures  needed  to 
respond  under  CERCLA  to  releases  and 
threatened  releases  of  hazardovks 
substances,  pollutants,  or  contaminants. 
EPA  has  reviMd  the  NCP  on  several 
occasions.  The  most  recent 
comprehensive  revision  was  on  March 
8. 1990  (55  FR  8666). 

Section  105(a)(8)(A)  of  CERCLA 
reqxiires  that  the  NCP  include  "criteria 
for  determining  priorities  among 
releases  or  threatened  releases 
throughout  the  United  States  for  the 
purpose  of  taking  remedial  action  and, 
to  the  extent  practicable  taking  into 
accoiint  the  potential  urgency  of  such 
action,  for  the  purpose  of  taking  removal 
action."  "Removal"  actions  are  defined 
broadly  and  include  a  wide  range  of 
actions  taken  to  study,  clean  up,  prevent 
or  otherwise  address  releases  and 
threatened  releases.  42  U.S.C.  9601(23). 
"Remedial"  actions"  are  those 
"ctmsistent  with  permanent  remedy, 
taken  instead^f  or  in  addition  to 
removal  actions  •  •  •."42U.S.C 
9601(24). 

Pursuant  to  section  105(a)(8)(B)  of 
CERCLA.  as  amended  by  SARA,  EPA 
has  promulgated  a  list  of  national 
priorities  among  the  known  or 
threatened  releases  of  hazardous 
substances,  pollutants,  or  contaminants 
throughout  tiie  United  States.  That  list, 
which  is  Appendix  B  of  40  CFR  Part 
300,  is  the  National  Priorities  List 
("NPL"). 

CERCLA  section  105(a)(8)(B)  defines 
the  NPL  as  a  list  of  "releases"  and  as  a 
list  of  the  highest  priority  "EaciUties." 
CERCLA  section  105(a)(8)(B)  also 
requires  that  the  NPL  be  revised  at  least 
annually.  A  site  may  undergo  remedial 
action  financed  by  the  Trust  Fund 
established  under  CERCLA  (commonly 
referred  to  as  the  "Superfund")  only 
after  it  is  placed  on  the  NPL.  as 
provided  in  the  NCP  at  40  CFR 


300.425(b)(1).  However,  under  40  CFR 
300.425(bK2)  placing  a  site  on  the  NPL 
"does  not  imiuy  that  monies  will  be 
expended."  EPA  may  pursue  other 
appropriate  authorities  to  remedy  the 
releases,  including  enforcement  action 
under  CERCLA  and  other  laws. 

The  purpose  of  the  NPL  is  merely  to 
identify  releases  that  are  priorities  for 
further  evaluatioiL  Although  a  CERCLA 
"facility"  is  broadly  defined  to  include 
any  area  where  a  hazardous  substance 
release  has  "come  to  be  located" 
(CERCLA  section  101(9)),  the  listing 
process  itself  is  not  intended  to  define 
or  reflect  the  boundaries  of  siich 
facilities  or  releases. 

Further,  the  NPL  is  only  of  limited 
significance,  as  it  does  not  assign 
liability  to  any  party  or  to  the  owner  of 
any  specific  property.  See  Report  of  the 
Senate  Committee  on  Environment  and 
Public  Works.  Senate  Rep.  No.  96-848, 
96th  Cong.,  2d  Sees.  60  (1980).  48  FR 
40659  (September  8, 1983).  If  a  party 
does  not  l^lieve  it  is  liable  for  releases 
on  discrete  parcels  of  property, 
supporting  informaticm  can  be 
submitted  to  the  Agency  at  any  time 
after  a  party  receives  notice  it  is  a 
potentially  responsible  party. 

Three  mechanisms  for  placing  sites  on 
the  NPL  for  possible  remedial  action  are 
included  in  the  NCP  at  40  CFR 
300.425(c).  Under  40  CFR  300.425(c)(1), 
a  site  may  be  included  on  the  NPL  if  it 
scores  sufficienUy  high  on  the  Hazard 
Ranking  System  ("HRS").  which  EPA 
promulgated  as  Appendix  A  of  40  CFR 
Part  300.  On  December  14, 1990  (55  FR 
51532),  EPA  promulgated  revisions  to 
the  HRS  partly  in  response  to  CERCLA 
section  105(c),  added  by  SARA.  The 
revised  HRS  evaluates  four  pathways: 
ground  water,  surface  water,  soil 
exposure,  and  air.  The  HRS  serves  as  a 
screening  device  to  evaluate  the  relative 
potential  of  uncontrolled  hazardous 
substances  to  pose  a  threat  to  human 
health  or  the  environment.  As  a  matter 
of  Agency  policy,  those  sites  that  score 
28.50  or  greater  on  the  HRS  are  eligible 
for  the  NPL. 

Under  a  second  mechanism  for 
adding  sites  to  the  NPL,  each  State  may 
designate  a  single  site  as  its  top  priority, 
regardless  of  the  HRS  score.  This 
mechanism,  provided  by  the  NCP  at  40 
CFR  300.425(c)(2)  and  105(a)(8)(B) 
requires  that,  to  the  extent  practicable, 
the  NPL  include  within  the  100  highest 
priorities,  one  facility  designated  by 
each  State  representijag  the  greatest 
danger  to  public  health,  welfare,  or  the 
environment  among  known  facilities  in 
the  State. 

The  third  mechanism  for  listing, 
included  in  the  NCP  at  40  CFR 
300.42S(c)(3),  allows  certain  sites  to  be 
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listed  regardless  of  their  HRS  score,  if 
all  of  the  following  conditions  are  met: 

The  Agency  for  Toxic  Substances  and 
Disease  Registry  (ATSDR)  of  the  U.S.  Public 
Health  Service  has  issxied  a  health  advisory 
that  recommends  dissociation  of  individuals 
fix>m  the  release. 

EPA  determines  that  the  release  (Ktses  a 
significant  threat  to  public  health. 

EPA  anticipates  that  it  will  be  more  cost- 
eflective  to  use  its  remedial  authority  than  to 
use  its  removal  authority  to  respond  to  the 
release. 

EPA  promulgated  an  original  NPL  of 
406  sites  on  September  8, 1983  (48  FR 
40658).  The  NPL  has  been  expanded 
since  then,  most  recently  on  June  17, 
1996  (61  FR  30510). 

The  NPL  includes  two  sections,  one  of 
sites  that  are  evaluated  and  cleaned  up 
by  EPA  (the  "General  Superfund 
Section"),  and  one  of  sites  being 
addressed  generally  by  other  Federal 
agencies  (the  "Federal  Facilities 
Section").  Under  Executive  Order  12580 
(52  FR  2923,  January  29, 1987)  and 
CERCLA  section  120,  each  Federal 
agency  is  responsible  for  carrying  out 
most  response  actions  at  facilities  imder 
its  own  jiuisdiction,  custody,  or  control, 
although  EPA  is  responsible  for 
preparing  an  HRS  score  and 
determining  whether  the  facility  is 
placed  on  the  ^4PL.  EPA  generally  is  not 
the  lead  agency  at  these  sites,  and  its 
role  at  such  sites  is  accordingly  less 
extensive  than  at  other  sites.  The 
Federal  Facilities  Section  includes 
facilities  at  which  EPA  is  not  the  lead 
agency. 

Site  Boundaries 

The  NPL  does  not  describe  releases  in 
precise  geographical  terms;  it  would  be 
neither  feasible  nor  consistent  with  the 
limited  purpose  of  the  NPL  (as  the  mere 
identification  of  releases),  for  it  to  do  so. 

CERCLA  section  105(a)(8)(B) 
mandates  listing  of  national  priorities 
among  the  known  "releases  or 
threatened  releases." 

Thus,  the  purpose  of  the  NPL  is 
merely  to  identify  releases  that  are 
priorities  for  further  evaluation. 
Although  a  CERCLA  "faciUty"  is 
broadly  defined  to  include  any  area 
where  a  hazardous  substance  release  has 
"come  to  be  located"  (CERCLA  section 
101(9)),  the  listing  process  itself  is  not 
intended  to  define  or  reflect  the 
boimdaries  of  such  facilities  or  releases. 
Of  course,  HRS  data  upon  which  the 
NPL  placement  was  based  will,  to  some 
extent,  describe  which  release  is  at 
issue.  That  is,  the  NPL  site  would 
include  all  releases  evaluated  as  part  of 
that  HRS  analysis. 

When  a  site  is  listed,  it  is  necessary 
to  define  the  release  (or  releases) 


encompassed  by' the  listing.  The 
approach  geneially^used  is  to  delineate 
a  geographical  area  (usually  the  area 
within  the  installation  or  plant 
boundaries)  and  identify  die  site  by 
reference  to  that  area.  As  a  legal  matter, 
the  site  is  not  coextensive  with  that 
area,  and  the  boundaries  of  the 
installation  or  plant  are  not  the 
"boimdaries"  of  the  site.  Rather,  the  site 
consists  of  all  contaminated  areas 
within  the  area  used  to  identify  the  site, 
and  any  other  location  to  whidi 
contamination  from  that  area  has  come 
to  be  located  or  &t)m  which  that 
contamination  came. 

In  other  words,  while  geographic 
terms  are  often  used  to  designate  the  site 
(e.g.,  the  "Jones  Co.  plant  site")  in  terms 
of  the  property  owned  by  a  particular 
party,  the  site  properly  understood  is 
not  limited  to  that  property  (e.g.,  it  may 
extend  beyond  the  property  due  to 
contaminant  migration),  and  conversely 
may  not  occupy  the  full  extent  of  the 
property  (e.g.,  where  there  are 
uncontaminated  parts  of  the  identified 
property,  they  may  not  be,  strictly 
speaking,  part  of  the  "site").  The  "site" 
is  thus  neither  equal  to  nor  confined  by 
the  boundaries  of  any  specific  property 
that  may  give  the  site  its  name,  and  the 
name  itself  should  not  be  read  to  imply 
that  this  site  is  coextensive  with  the 
entire  area  within  the  property 
boundary  of  the  installation  or  plant. 
The  precise  nature  and  extent  of  the  site 
are  typically  not  known  at  the  time  of 
listing.  Also,  the  site  name  is  merely 
used  to  help  identify  the  geographic 
location  of  the  contamination.  For 
example,  the  "Jones  Co.  plant  site," 
does  not  imply  that  the  Jones  company 
is  responsible  for  the  contamination 
located  on  the  plant  site. 

EPA  regulations  provide  that  the 
"nature  and  extent  of  the  threat 
presented  by  a  release"  will  be 
determined  by  a  Remedial  Investigation/ 
Feasibihty  Study  (RI/FS)  as  more 
information  is  developed  on  site 
contamination  (40  CFR  300.430(d)). 
During  the  RI/FS  process,  the  release 
may  be  found  to  be  larger  or  smaller 
than  was  originally  thought,  as  more  is 
learned  about  the  sourceOs)  and  the 
migration  of  the  contamination. 
However,  this  inquiry  focuses  on  an 
evaluation  of  the  threat  posed;  the 
boundaries  of  the  release  need  not  be 
exactly  defined.  Moreover,  it  generally 
is  impossible  to  discover  the  full  extent 
of  where  the  contamination  "has  come 
to  be  located"  before  all  necessary 
studies  and  remedial  work  are 
completed  at  a  site.  Indeed,  the 
boundaries  of  the  contamination  can  be 
expected  to  change  over  time.  Thus,  in 
most  cases,  it  may  be  impossible  to 


describe  the  boimdaries  of  a  release 
with  absolute  certainty. 

For  these  reasons,  the  NPL  need  not 
be  amended  as  further  research  reveals 
more  information  about  the  location  of 
the  contamination  or  release. 

Deletions/Cleanups 

EPA  may  delete  sites  bom  the  NPL 
where  no  further  response  is 
appropriate  under  Superfund,  as 
explained  in  the  NCP  at  40  CFR 
300.425(e).  To  date,  the  Agency  has 
deleted  132  sites  from  the  NPL. 

On  November  1, 1995,  EPA 
announced  a  new  policy  to  delete 
portions  of  NPL  sites  where  cleanup  is 
complete  (60  FR  55465).  Total  site 
cleanup  may  take  many  years,  while 
portions  of  the  site  may  have  been 
cleaned  up  and  be  available  for 
productive  use.  As  of  December  1996, 
EPA  has  partially  deleted  4  sites  from 
the  NPL. 

EPA  also  has  developed  an  NPL 
construction  completion  list  ("CCL")  to 
simpUfy  its  system  of  categorizing  sites 
and  to  better  communicate  the 
successful  completion  of  cleanup 
activities  (58  FR  12142,  March  2. 1993). 
Sites  qualify  for  the  CCL  when: 

(1)  Any  necessary  physical 
construction  is  complete,  whether  or  not 
final  cleanup  levels  or  other 
requirements  have  been  achieved; 

(2)  EPA  has  determined  that  the 
response  action  should  be  limited  to 
measures  that  do  not  involve 
construction  (e.g.,  institutional 
controls);  or 

(3)  The  site  qualifies  for  deletion  from 
the  NPL.  Inclusion  of  a  site  on  the  CCL 
has  no  legal  significance. 

In  addition  to  the  125  sites  that  have 
been  deleted  from  the  NPL  because  they 
have  been  cleaned  up  (7  sites  have  been 
deleted  based  on  deferral  to  other 
authorities  and  are  not  considered 
cleaned  up),  an  additional  287  sites  are 
also  in  the  NPL  CCL.  Thus,  as  of 
December  1996,  the  CCL  consists  of  412 
sites. 

Action  In  This  Document 

This  final  rule  adds  7  sites  to  the 
General  Superfund  Section  of  the  NPL. 
All  of  these  sites  are  added  to  the  NPL 
based  on  an  HRS  score  of  28.5  or 
greater.  This  action  results  in  an  NPL  of 
1,210  sites.  1,059  in  the  General 
Superfund  Section  and  151  in  the 
Federal  Facilities  Section.  With  the 
action  of  a  proposed  rule  published 
elsewhere  in  today's  Federal  Register,  a 
total  of  49  sites  are  proposed  and  are 
awaiting  final  agency  action,  42  in  the 
General  Superfund  Section  and  7  in  the 
Federal  Facilities  Section.  Final  and 
proposed  sites  now  total  1 ,259. 
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Information  Available  to  the  Public 

The  Headquarters  and  Regional  public 
dockets  for  the  NPL  contain  documents 
relating  to  the  evaluation  and  scoring  of 
the  sites  in  this  final  rule.  The  dockets 
are  available  fat  viewing,  by 
appointment  only,  after  the  appearance 
of  this  docimient.  The  hours  of 
operation  for  the  Headquarters  docket 
are  from  9:00  a.m.  to  4:00  p.m..  Mcmday 
through  Friday,  excluding  Federal 
holidays.  Please  contact  the  Regicmat 
Docket  for  hours. 

Addresses  and  phone  numbers  for  the 
Headquarters  and  Regional  dockets 
follow. 

Docket  Coordinator,  Headquarters,  U.S. 
EPA  CERCLA  Docket  Office.  Crystal 
Gateway  #1, 1st  Floor,  1235  Jefferson 
Davis  Highway,  Arlington,  VA.  703/ 
603-6917  (Please  note  this  is  a 
viewing  address  only.  Do  not  mail 
documents  to  this  address.) 
Jim  Kyed,  Region  1,  U.S.  EPA  Waste 
Management  Records  Center,  HRC- 
CAN-7,  J.F.  Kennedy  Federal 
Building,  Boston,  MA  02203-2211, 
617/573-9656 
Ben  Conetta,  Region  2.  U.S.  EPA,  290 
Broadway,  New  York,  NY  10007- 
1866,  212/637-4435 
Diane  McCreary,  Region  3,  U.S.  EPA 
Library,  3rd  Floor,  841  Chestnut 
Building,  9th  &  Chestnut  Streets. 
Philadelphia.  PA  19107.  215/566- 
5250 
Kathy  Piselli.  Region  4.  U.S.  EPA,  100 
Alabama  Street,  SW.  Atlanta.  GA 
30303,  404/56>-8190 
Cathy  Freeman,  Region  5,  U.S.  EPA. 
Records  Center,  Waste  Management 
Division  7-J.  Metcalfe  Federid 
Building,  77  West  Jackson  Boulevard. 
Chicago,  IL  60604,  312/886-6214 
Bart  Canellas,  Region  6,  U.S.  EPA,  1445 
Ross  Avenue,  Mail  Code  6H-MA, 
Dallas,  TX  75202-2733,  214/655-6740 
Carole  Long.  Region  7,  U.S.  EPA.  726 
Minnesota  Avenue,  Kansas  City.  KS 
66101.  913/551-7224 
Bob  Heise,  Region  8,  U.S.  EPA.  999  ISth 
Street,  Suite  500,  Denver,  CO  80202- 
2466,  303/312-6831 
Rachel  Loftin,  Region  9.  U.S.  EPA.  75 
Ha%vthome  Street,  San  Francisco,  CA 
94105,  415/744-2347 
David  Bennett,  Region  10.  U.S.  EPA, 
11th  Floor,  1200  6th  Avenue,  Mail 
Stop  HW-114.  Seattle.  WA  98101. 
206/553-2103. 

The  Headquarters  docket  for  this  rule 
contains  HRS  score  sheets  for  the  final 
sites.  Documentation  Records  for  the 
sites  describing  the  information  used  to 
compute  the  scores,  pertinent 
information  regarding  statutory 
requirements  or  EPA  listing  policies  that 
affect  the  sites,  and  a  list  of  docimients 


referenced  in  each  of  the  Dociuientation 
Records.  The  Headquarters  docket  also 
contains  comments  received^  and  the 
Agency's  responses  to  those  comments. 
The  Agency's  responses  are  contained 
in  the  "Support  Docimient  for  the 
Revised  National  Priorities  List  Final 
Rule-^December  1996." 

A  general  discussion  of  the  statutory 
requirements  afiiacting  NPL  listing,  the 
purpose  and  implementation  of  the 
NPL,  the  economic  impacts  of  NPL 
listing,  and  the  analysis  required  under 
the  Regulatory  Flexibility  Act  is 
included  as  part  of  the  Headmiarters 
rulemaking  docket  in  the  "Additional 
InfcHmation"  docimient. 

The  Regional  docket  contains  all  the 
information  in  the  Headquarters  docket, 
plus  the  actual  reference  documents 
containing  the  data  principally  relied 
upon  by  EPA.  in  calculatiiig  or 
evaluating  the  HRS  score  for  the  sites. 
These  reference  documents  are  available 
only  in  the  Regional  dockets. 

Interested  parties  may  view 
documents,  by  appointment  only,  in  the 
Headquarters  or  RJiagional  Dockets,  or 
copies  may  be  requested  from  the 
Headquarters  or  Regional  Dockets.  An 
informal  written  request,  rather  than  a 
formal  request  under  the  Freedom  of 
Information  Act,  should  be  the  ordinary 
procedure  for  obtaining  copies  of  any  of 
these  dociiments.  If  you  wish  to  obtain 
documents  by  mail  from  EPA 
Headquarters  Docket,  the  mailing 
address  is  as  follows:  Docket 
Coordinator,  Headquarters,  U.S.  EPA 
CERCLA  Docket  Office  (Mail  Code 
5201G).  401  M  Street.  SW..  Washington, 
DC  20460,  703/603-8917, 
superfund.docketOBpamail.epa.gov 

Submission  to  Congress  and  the  General 
Accounting  Office 

Under  5  U.S.C.  801(aMl)(A)  as  added 
by  the  Small  Business  Regulatory 
Enforcement  Fairness  Act  of  1996,  EPA 
submitted  a  rep<»t  containing  this  rule 
and  other  required  information  to  the 
U.S.  Senate,  the  U.S.  House  of 
Representatives  and  the  Comptroller 
General  of  the  General  Accounting 
Office  prior  to  publication  of  the  rule  in 
today's  Fedoral  Register.  This  rule  is 
not  a  "major  rule"  as  defined  by  5 
U.S.C  804  (2). 

IL  Contents  of  This  Document 

This  document  promulgates  final 
rules  to  add  7  sites  to  the  General 
Superfund  Section  of  the  NPL  (Table  1). 
The  following  table  presents  the  sites  in 
this  rule  arranged  alphabetically  by 
State  and  identifies  their  rank  by  group 
number.  Group  numbers  are  determined 
by  arranging  the  NPL  by  rank  and 
dividing  it  into  groups  of  50  sites.  For 


example,  a  site  in  Ckoup  4  has  a  score 
that  falls  within  the  range  of  scores 
covered  by  the  fourth  group  of  SO  sites 
on  the  NPL. 

NATK3NAL  PmORITlES  UST  FINAL 

Rule— General  Superfund  Section 


stale 

Site  name 

City/county 

Group 

FL  ... 

MRICocp 

(Tampa). 

Tampe 

16 

FL  ... 

StauKer 
ChefTvcal 
Co 
(Tampa). 

Tampa 

1 

LA... 

MadtoonviHe 
Creosote 
Worio. 

MadbonvUle 

7 

NH  .. 

Beede  Waste 
0«. 

Plaistow  

1 

PR  - 

V&M/ 
Albaladeio. 

Vega  Baja  .... 

SK 

SC  .. 

SiHjron  Inc  ... 

BamweU 

1 

WV  .. 

Sharon  Steei 
Corp  (Fair- 
mont Coke 
Worta). 

Fairmont 

2 

Number  of  Sites  Usled:  7. 
Public  Comments 

EPA  reviewed  all  comments  received 
on  sites  included  in  this  document 
Based  on  comments  received  on  the 
proposed  sites,  as  well  as  investigation 
by  EPA  and  the  States  (generally  in 
response  to  comment),  EPA  recalculated 
the  HRS  scores  for  individual  sites 
where  appropriate.  EPA's  response  to 
site-specific  public  comments  and 
explanations  of  any  score  changes  made 
as  a  result  of  such  comments  are 
addressed  in  the  "Support  Document  for 
the  Revised  National  Priorities  List 
Final  Rule— December  1996." 

m.  Executive  Order  12866 

The  Office  of  Management  and  Budget 
(OMB)  has  exempted  this  regulatory 
action  from  Executive  Order  12866 
review. 

IV.  Unfunded  Mandates 

Title  n  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (UMRA),  Public 
Law  104—4,  establishes  requirements  for 
Federal  agencies  to  assess  the  efi^ects  of 
their  regulatory  actions  on  State,  local, 
and  tribal  governments  and  the  private 
sector.  Under  section  202  of  the  UMRA. 
EPA  generally  must  prepare  a  written 
statement,  including  a  cost-benefit 
analysis,  for  proposed  and  final  rules 
with  "Federd  mandates"  that  may 
result  in  expenditures  to  State,  local, 
and  tribal  governments,  in  the  aggregate, 
or  to  the  private  sector,  of  $100  million 
or  more  in  any  one  year.  When  a  written 
statement  is  needed  for  an  EPA  rule, 
section  205  of  the  UMRA  generally 
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requires  EPA  to  identify  and  consider  a 
reasonable  number  of  regulatory 
alternatives  and  adopt  the  least  costly, 
most  cost-effective  or  least  burdensome 
alternative  that  achieves  the  objectives 
of  the  rule.  Th6  provisions  of  section  . 
205  do  not  apply  when  they  are 
inconsistent  with  applicable  law. 
Moreover,  section  205  allows  EPA  to 
adopt  an  alternative  other  than  the  least 
costly,  most  cost-effective  or  least 
burdensome  alternative  if  the 
Administrator  publishes  with  the  final 
rule  an  explanation  why  that  alternative 
was  not  adopted.  Before  EPA  establishes 
any  regulatory  reqiiirements  that  may 
significantly  or  uniquely  affect  small 
governments,  including  tribal 
governments,  it  must  have  developed 
imder  section  203  of  the  UMRA  a  small 
government  agency  plan.  The  plan  must 
provide  for  notifying  potentially 
affected  small  governments,  giving  them 
meaningful  and  timely  input  in  the 
development  of  EPA  regulatory 
proposals  with  significant  Federal 
intergovmnmental  mandates,  and 
informing,  educating,  and  advising  them 
on  compliance  with  the  regulatory 
requirements. 

Today's  nile  contains  no  Federal 
mandates  (within  the  meaning  of  Title 
n  of  the  UMRA)  for  State,  local,  or  tribal 
governments  or  the  private  sector.  Nor 
does  it  contain  any  regiilatory 
requirements  that  mi^t  significantly  or 
uniquely  ^ect  small  governments.  This 
is  because  today's  listing  decision  does 
not  impose  any  enforceable  duties  upon 
any  of  these  governmental  entities  or  the 
private  sector.  Inclusion  of  a  site  on  the 
NPL  does  not  itself  impose  any  costs.  It 
does  not  establish  that  EPA  necessarily 
will  undertake  remedial  action,  nor  does 
it  require  any  action  by  a  private  party 
or  determine  its  liability  for  site 
response  costs.  Costs  that  arise  out  of 
site  responses  result  from  site-by-site 
decisions  about  what  actions  to  take,  not 
directly  from  the  act  of  listing  itself. 
Therefore,  today's  rulemaking  is  not 
subject  to  the  requirements  of  section 
202,  203,  or  205  of  the  Unfunded 
Mandates  Act 

V.  E£Eect  on  Small  Businesses 

The  Regulatory  Flexibility  Act  of  1980 
requires  EPA  to  review  the  impacts  of 
this  action  on  small  entities,  or  certify 
that  the  action  will  not  have  a 
significant  impact  on  a  substantial 
niunber  of  small  entities.  By  small 
entities,  the  Act  refers  to  small 
businesses,  small  government.  -^  . 
jurisdictions,  and  nonprofit 
organizations. 

While  this  rule  revises  the  NPL,  an 
NPL  revision  is  not  a  typical  regulatory 
change  since  it  does  not  automaticaUy 


impose  costs.  As  stated  above,  adding 
sites  to  the  NPL  does  not  in  itself 
require  any  action  by  any  party,  nor 
does  it  determine  the  liability  of  any 
party  for  the  cost  of  cleanup  at  the  site. 
Further,  no  identifiable  groups  are 
affected  as  a  whole.  As  a  consequence, 
impacts  on  any  group  are  hard  to 
predict.  A  site's  inclusion  on  the  NPL 
could  increase  the  likelihood  of  adverse 
impacts  on  responsible  parties  (in  the 
form  of  cleanup  costs),  but  at  this  time 
EPA  caimot  identify  the  potentially 
affected  businesses  or  estimate  the 
number  of  small  businesses  that  might 
also  be  affected. 

The  Agency  does  expect  that  placing 
the  sites  in  this  rule  on  the  NPL  could 
significantly  affect  certain  industries,  or 
firms  within  industries,  that  have 
caused  a  proportionately  high 
percentage  of  waste  site  problems. 
However,  EPA  does  not  expect  the 
listing  of  these  sites  to  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  businesses. 

In  any  case,  economic  impacts  would 
occur  only  through  enforcement  and 
cost-recovery  actions,  which  EPA  takes 
at  its  discretion  on  a  site-by-site  basis. 
EPA  considers  many  factors  when 
determining  enforcement  actions, 
including  not  only  a  firm's  contribution 
to  the  problem,  but  also  its  ability  to 
pay.  Tlie  impacts  (from  cost  recovery) 
on  small  governments  and  nonprofit 
oiganizations  would  be  determined  on  a 
similar  case-by-case  basis. 

For  the  foregoing  reasons,  I  hereby 
certify  that  this  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  niunber  of  small  entities. 
Therefore,  this  regulation  does  not 
require  a  regulatory  flexibility  analysis. 

VI.  Possible  Changes  to  the  EffiectiTe 
Date  of  the  Rule 

Provisions  of  the  Administrative 
Procedure  Act  (APA)  or  section  305  of 
CERCLA  may  alter  the  effective  date  of 
this  regulation. 

Under  the  APA,  5  U.S.C  801(8), 
before  a  rule  can  take  effect  the  federal 
agency  promulgating  the  rule  must 
submit  a  report  to  each  House  #f  the 
Congress  and  to  the  Comptroller 
GeneraL  This  report  must  contain  a 
copy  of  the  rule,  a  concise  general 
statement  relating  to  the  rule  (including 
whether  it  is  a  major  rule),  a  copy  of  the 
cost-benefit  analysis  of  the  rule  (if  any), 
the  agency's  actions  relevant  to 
provisions  of  the  Regulatory  Flexibility 
Act  (affecting  small  businesses)  and  the 
Unfunded  Mandates  Reform  Act  of  1995 
(describing  unfunded  federal 
requirements  imposed  on  state  and  local 
governments  and  the  private  sector), 
and  any  other  relevant  information  or 


requirements  under  any  other  Act  and 
any  relevant  Executive  Orders. 

Section  5  U.S.C  801(a)(3)  provides  iat 
a  delay  in  the  effective  date  of  maj<»' 
rules  after  this  report  is  submitted.      '* 
Secticm  5  U.S.C.  801(a)(4)  provides  that 
all  other  rules  shall  take  effect  after 
submission  to  Congress,  as  otherwise 
provided  by  law. 

EPA  has  submitted  a  report  under  the 
APA  for  this  rule.  The  rule  will  take 
efiiect,  as  provided  by  law,  within  30 
days  of  publication  of  this  document, 
since  it  is  not  a  major  rule.  Section  5 
U.S.C  804(2)  defines  a  major  nde  as  any 
rule  that  the  Administrator  of  the  Office 
of  Information  and  Regiilatoiy  Afiiairs 
(OIRA)  of  the  Office  of  Management  and 
Budget  (OMB)  finds  has  resulted  in  or 
is  likely  to  residt  in  an  annual  effiect  on 
the  economy  of  $100,000,000  or  more;  a 
major  increase  in  costs  or  prices  for 
consumers,  individual  industries. 
Federal,  State,  or  local  government 
agencies,  or  geographic  regions:  or 
significant  adverse  effects  on 
competition,  employment,  investment, 
productivity,  innovation,  or  on  the 
ability  of  United  States-based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  and 
export  markets.  NPL  listing  is  not  a 
major  rule  because,  as  explained  above, 
the  listing,  itself,  imposes  no  monetary 
costs  on  any  person.  It  establishes  no 
enforceable  duties,  does  not  establish 
that  EPA  necessarily  will  undertake 
remedial  action,  nor  does  it  require  any 
action  by  any  party  or  determine  its 
liabilify  for  site  response  costs.  Costs 
that  arise  out  of  site  responses  result 
fitim  site-by-site  decisions  about  what 
actions  to  take,  not  directly  from  the  act 
of  listing  itself. 

However,  under  5  U.S.C.  801(b)(1)  a 
rule  shaU  not  take  effect,  or  continue  in 
effiect,  if  Congress  enacts  (and  the 
President  signs)  a  joint  resolution  of 
disapproval,  described  imder  section  5 
U.S.C.  802. 

Another  statutory  provision  that  may 
affect  this  rule  is  CERCLA  section  305. 
wdiich  provides  for  a  legislative  veto  of 
regulations  promulgated  under 
CERCLA.  Although  INS  v.Chadha,  462 
U.S.  919,103  S.  Ct.  2764  (1983)  cast  the 
validity  of  the  legislative  veto  into 
question,  EPA  has  transmitted  a  copy  of 
this  regulation  to  the  Secretary  of  the 
Senate  and  the  Clerk  of  the  House  of 
Representatives. 

If  action  by  Congress  under  mther  the 
APA  or  CERCLA  section  305  calls  the 
efiiective  date  of  this  regulation  into 
question,  EPA  will  publish  a  notice  of 
clarification  in  the  Federal  Register." 
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Uit  of  Sol^acls  in  40  CFR  Part  300 

Environmental  protection,  Air 
pollution  control,  Qiemicals,  Hazardous 
materials,  Intergovenunental  relations. 
Natiual  resources.  Oil  polluticHi. 
Reporting  and  reccwc&eeping 
lequiremeDts,  Superfund,  Waste 
treatment  and  diq>08al.  Water  pollution 
ccmtrol,  Water  supply. 


Dated:  Dacamber  13. 1096. 
ElUottP.Uwi. 

Aasistant  Administrator,  Office  of  Solid  Waste 
and  Emergency  Response. 

40  CFR  part  300  is  amended  as         .  ^ 
follows:  ■-'■ 


Appadix  B  loPart  aoo 

•.ft"    ~ 


H?  ,-*    . 


PART  300-(AMENOED] 

1.  The  authority  citation  for  part  300 
continues  to  read  as  follows: 

AntlMrtty:  33  U.S.C  13at(cM2):  42  U.S.C. 
9601-9657:  RO.  12777.  S»fk  54757,  3  CFR. 
1991  Comp.,  p.  351;  E.0. 1258D,  52  FR  2923, 
3  CFR,  1987  Comp.,  p.  193. 

2.  Appendix  B  to  Part  300  is  revised 
to  read  as  follows: 


.-i  "^ - 


Table  1.— General  Superfund  Section 


AK„ 
AL  ... 
AL  ^ 
AL  ^ 
AL  ... 
AL  .. 
AL  ... 
AL  _. 
AL  ... 
AL  ^ 
AR.. 
AR. 
AR 
AR 
AR 

An  •••>*« 

AR-™. 

AR 

AR 

AR 

AR 

AZ 

AZ  Zl 
AZ  .-.. 
AZ--. 
AZ--. 
AZ— . 
CA-. 
CA-. 
CA™. 
CA.„. 
CA  ..... 
CA— . 
CA— . 
CA— . 
CA— . 
CA— . 
CA-. 
CA-. 
CA.- 
CA— . 
CA— . 
CA— . 
CA-, 
CA..-. 
CA— , 
CA  _.. 
CA- 
CA- 
CA  — 
CA  — 
GA- 
GA— 
CA 
CA-. 
GA-, 
CA.. 
CA.. 


AfcHc  SuipiuB  _„„.„._.—.-.. 

Ct)»Gaiay  Coip.  (Mdnlosh  Ptani) 
Inleralato  Lead  Co  (ILCO) 


OIn  Cofp.  (Mcintosh  PlarQ  ——.;..—..— 
Perddo  Ground  Water  Containlnaiion  . — 

Redwing  Carriers.  Inc.  (Saraiand) -. 

Staufler  Chen*»l  Co.  (Ca<d  Creek  Plant) 
StauMer  Chemicai  Co.  (LeMoyne  Plant) 
T.H.  Agriciilure  &  Nulrttion  (Montgomery) 

Trianan'ennessee  River „ 

Aifcwood.  Iiw 

Frit  Indushies  .......—....——.«..—..—.. 

QurieyPN 


City/county 


FahtianKs. 
Mdnoslk  . 


Industrial  Waste  Control  .-. — 
Jacksonvile  Municipal  Land« 
Mk^^Soulh  Wood  Products 

Midhmd  Products «...._ - — • 

Monroe  Auto  Equipment  (Paiagould  PI)  — 

Roger*  Road  Municipal  LandM  

South  8th  Street  Landfill 

90txuo^  inc  .••■•■•»•*•■>■«•••••«•••••••••»•••••••••••••••••••• 

Apache  Powder  Co -. 

Hassayampa  LandfiU  

Indian  Berid  Wash  Area 

Utchfieid  Airport  Area ~ 

Motorola.  Inc.  (52nd  Street  Plant) 

Minateonth  Avenue  Landfill  

Tucson  International  Airport  Area  

Advanced  Micro  Devices,  Inc ~ 

Advanced  Micro  Devices.  Inc  (BMg.  915)  -. 

Aeroiet  General  Corp 

AppitBd  Materials 

Alias  Asbestos  Mine  .„—...._._._.... — ......... 

Bedanan  Instalments  (PortarvMe  Plant) 

Brown  &  Bryant,  Inc.  (Arvin  Plant) 

w  T  o  \  iinioXf  inc  ••••••■•■•••••••*••••••■•••••■••••"••••••••■ 

CeMor  Chemical  Works 

Coalnga  AstMstos  Mine 

Coast  Wood  Preserving  

Crazy  Horse  Sanitary  LandM 

Del  Norte  Peeikade  Storage 

FairchM  Semnonductor  Corp  (Mt  View)  

FairchM  Semksnductor  Corp  (S  San  Joee) 
Firestone  TreftRubtxr  Co  (Sainas  Plant) .- 
Fresno  Muridpal  Sanitaiy  Landfill 

Frontier  Fertilizer  — 

Hewlett-Packard  (620-640  Page  Mi  Roafd) 

Industrial  Waste  Processing 

Intel  Corp.  (Mountain  View  Plant)  

Intel  Corp.  (Santa  Clara  III) 

Intel  Magnetics -..——..-.— 

Intersil  IncTSiemens  Components . 

Iron  Mountain  Mine 

Jasoo  Chamkal  Corp.  

Koppers  Co.,  Inc.  (OrovHa  PlanQ 
Lorentz  Barrel  &  Dam  Co 

MoCol 


Mcinloeh. 
Perdkk)  .. 
Saraiand. 
Bucks. 


Limestona/Morgan 
Omaha  ..«.. — ..— . 
Walnut  Rklga. 
comonaeon  .— 
Fort  SmNh  ._...—. 


Ola/Birta 

ParagoukL 

El  Dorado.      •  :.'  .    ; 

West  Memphis. 

JaoksonvWe. 

SLDavkl 

Hassayampa. 

Scottsdale/Tempe/Phoenix. 

Qoodyear/Avorvjale. 

Ptwemx. 

Ptioenix. 

Tucsoa  ".J 

Sunnyvale 

Sunnyvale 

Rancho  Cordova. 

Santa  Clara 

Fresno  County. 

Portervifle 

Arvin. 

Mountsin  vww  •••»•••••••••••••• 

Hoopa 

Coalnga 

Ukiah. 
Salinas. 

Mountain  View. 

South  San  Joee 

Fresno. 

Davis.  =: 

Pak)  Alto. 

Fresrx). 

Mountain  View. 

Santa  Clara ..—..——....... 

Santa  Clara 

Cupertino 

Reddkig.. 
Weed. 

Mountain  View. 
Orovfle. 
San  Joee. 
Ctowerdala— ^ 
FuRarton. 


C 
C 

c 
c 
c 
c 
c 


.iSm*a^m4»4wm*m»m*e»*»i 


c 
c 

c 

c 

c 
c 
c 


(a) 


>'. 
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Table  1.— General  Superfuno  Sectk>i— Continued 


Site  name 


MoCormick  &  Baxter  Creoeoting  Co  .... 
Modesto  Ground  Water  Contaminabon 
MonoH^ic  MOfnonos  *■.»»««——«««»■— ■■—■,,„^ 


CA™ 
CA™.. 
CA™., 
CA..„, 
CA..„. 

CA 

CA  ..... 
CA™. 

CA 

CA 

CA  ..... 

CA 

CA 

CA 

CA...„ 

CA 

CA 

CA  ..... 
CA  ..... 

CA 

CA 

CA  ..... 

CA 

CA  ..... 
CA  ..... 
CA..„ 
CA™. 
CA.._. 
CA  ..... 
CA..... 
CA  ..... 
CA„... 
CA„... 

CA 

CA 

CO  .... 
00  .... 
CO  .„. 
CO  .... 
CO  .... 
CO  .... 
CO  .». 
CO  .... 

CO  

CO  

CO  

CO  ..... 
00  .™ 

CT 

CT 

CT 

CT 

CT  •••.., 

CT 

CT 

CT 

CT 

CT  ...... 

CT 

CT 

CT 

CT 

DE 

DE 

DE 

DE 

DE 

DE 

DE 

DE 

DE Harvey  &  Knott  Drum.  Inc 


Montrose  Chemical  Corp . 

National  Semkx)nductor  Corp  

Newmark  Ground  Water  Contamination  ... 

Operating  Industries,  Inc.,  Landfill 

Pacitic  Coast  Pipa  Lines  — 

Purity  Oil  Sales,  Inc 

Ralph  Gray  Trucking  Co 

Raytheon  Corp  — ..„.„.. . 

San  Fernando  VaMey  (Area  1)  

San  Fernando  VaMey  (Area  2)  

San  Fernando  Valley  (Area  3)  

San  Fernando  Valley  (Area  4)  

San  Gabriel  Valley  (Area  1) 

San  Gabriel  Valley  (Area  2) 

San  Gabriel  Valley  (Area  3) 

San  Gabriel  Valley  (Area  4) 

Selma  Treating  Co  

Sola  Optical  USA,  Inc 

South  Bay  Asbestos  Area  ..„ 

Southern  CaMfomia  Edtoon  Co  (Visaia) .... 
Spectra-Physics,  Inc 

Sulphur  Bank  Mercury  Mine 

Syiiertek,  inc.  (Bulking  1) 

T.H.  Agriculture  &  Nutritton  Co 

TRW  Mterowave,  Inc.  (Building  825) 

Tetedyne  Semfconductor 

United  Heckathom  Co _>........... 

Valtey  Wood  Preserving,  Inc 

Waste  Disposal,  Inc „ > 

Walkins-Johnson  Co  (Stewart  Divisnn)  .... 

Western  Pacific  Railroad  Co 

Westinghouse  Elecetric  Corp.  (Sunnyvale) 

Broderick  Wood  Products 

CaMfcxnia  Gufch 

Central  City-Clear  Creek 

Chemicai  Sales  Co 

Denver  Radkjm  Site 

C8^B  MniB  •••»••■■»»■■•■•■•■••■•••••••■»••»•••••■•■■•••< 

Marshal  LandfiH , 

Sand  Creek  Industrial ..................__........... 

Smuggler  Mountain 

Summitvile  Mine „ , 

Uravan  Uranium  Proiect  (Union  Carbide)  . 

Barkhamsted-New  Hartford  LandM  „... 

Beacon  Heights  Landfill 

Cheshire  Ground  Water  Contaminatton 

Durham  Moodows  

GaMup^  Quarry .... 

KeHogg-Oeering  Wei  FieM 

LSUTBI  KSfK,  inC  •••••M««M*».MM**.M.a«a 

Linemaster  Switch  Corp ......».™« 

Nutmeg  Valey  Road  ... 

OW  Southinglon  LandfiH 

Precision  Plating  Corp 

Raymark  Industries,  Inc 


Solvents  Recovery  Sennce  New  England 

Yaworski  Waste  Lagoon 

Army  Creek  LandfiH „...►.. 

wt^Bfi^oofv,  inc  ••■■■«■■■•••••«•■  ■•■•4. >••>■>•••■•■«*•«*, 

Coker's  Sanitatkjn  Servtoe  LandHs 

Delaware  City  PVC  Plant . 

Delaware  Sand  &  Gravel  LandM 

Dbver  Gas  Light  Co 

E-I.Du  Pont  de  Nemours  (Newport  LandtR) 
Hatoy  Chemtoal  Co 


Cily/oounty 


oMCWort 
Modesto. 

Sunnyvale 

Torrance. 
Santa  Clara. 
San  Bemartfino. 
Monterey  Parte 


Malaga. 

Weetminstec 

Mountain  View. 

Los  Angeles. 

Los  Angeles/Giendale. 

Glendale. 

El  Monte. 

BaMwin  Parte  Area 
Alhembra. 
LaPuente. 
Selma 

Petaluma 

AMso. 
VisaKa. 

Mountain  View 

Glen  Avon  Heights  ...... 

Clear  Lake. 

Santa  Clara 

Fresm. 

Sunnyvale 

Richmond 

Turk)ck. 

Santa  Fe  Springs. 

Sootts  Valey .. 

OrovMe. 
Sunnyvale. 

LeadvMe. 
klaho  Springs. 

Denver. 

Mintum/Redciiff. 
Canon  City. 
Arapahoe  County. 

BouMer  County 

Commerce  City  ...._...». 

Pitkin  County 

Rk>  Grande  County. 

Uravan. 

Barithamsted. 

Beacon  Falls. 

Ctwshire. 

Durtiam. 

Plainfield. 

Norwafc 

Naugatuck  Borough 

Woodstock. 
Wokxitt. 
Souttiington. 
Vemon. 

Stratford 

Souttiington. 

Canterbury. 

New  Castle  County 

Choswold. 

Kent  County 

Delaware  CMy. 
New  Castle  County. 
Dover. 


(a) 


C.S 

C 

C 


Newcastle. 
Kiikwood  .>.. 


C 


..> 
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Table  1.— General  Superfuno  SEcnor*— Continued 


DE 

DE 

DE 

DE 

DE 

DE 

DE 

DE 

FL 

FL 

FL 

FL 

FL 

FL 

FL 

FL 

FL 

F1 

FL 

FL 

FL 

FL 

FL .-... 

FL 

FL 

FL 

FL 

FL 

FL 

FL 

Fl 

FL 

FL 

FL 

FL 

FL 

FL 

FL 

FL 

FL 

FL 

FL.„. 

FL 

FL 

FL 

FL ...» 
FL ..... 
FL™» 
FL.~ 
FL.™ 
FL.™ 
FL.™ 
FL ..... 
FL .-.. 
QA™ 
GA™ 
QA™ 
QA™ 
QA™ 
QA™ 
GA™ 
QA™ 
QA.„. 
QA™ 
QA™ 
QA™ 
QU  .. 
HI  .„ 
lA  ._. 
lA  .™ 
lA  .... 
lA  .... 


SI*  name 


Koppare  Co  Inc.  (Newport  PlanI)  ... 

NCR  Cap.  (Maibofo  PtanO 

Saaiand  Lhnilad  .„„......„.....™~~~- 

Standwd  CNorina  of  DelBiwora.  Inc 
Suaaax  County  LandN  Na  5 

Tytauls  Comer  LancM 

Tyler  RatigeraBon  PK 

WMcat  LwkM  

Agrioo  Chemical  Co 

Akco  Ptating  Co 


American  Creoeote  Worto  (Pensacola  PIQ 
Anaconda  Aluminum  Co/Migo  Electronics 

Anodyne,  Inc I 

B&B  Chemical  Co..  Inc 

BMI-Textron 

Baulah  LandfiU ~ ~~™. — 

Catx)t/Koppers 

Chemform,  Inc 


Chevron  Chemical  Co  (Olho  DivWon) 

City  Industries.  Inc 

Coleman-Evans  Wood  PrssenAig  Co  . 

Davie  LandM 

Dutnse  Oil  Products  Co  ~ 

Escambia  Wood— Pensacola ™. 

Florida  Steel  Corp 

Harris  Corp.  (Palm  Bay  Plant)  — 


CKytootfty 


NawporL 


Helena  Chemical  Co  (Tampa  PteiQ 

Hippa  Road  LwidBII — 

HoMnQSwonh  Solderless  Tenninal — 

Kassauf-Kimermg  Battery  Diapoeal 

MRI  Corp  (Tampa)  

Madeon  County  Sanitary  LandM 

Miami  Drum  Services  ~ 

Munisport  LandlW  

Peak  Ofl  Co/Bay  Drum  Co 

Pepper  Steel  &  Alloys,  Inc 

Petroleum  Products  Corp 

PickettvHe  Road  LandM  

Piper  Aircrafl/Vero  Beach  Water  &  Sewer 

Reeves  Southeast  Galvanizing  Corp 

Sapp  Battery  Salvage •> 

SchuyNI  Metals  Corp  .._..„...^»_......~~~.. 

Sherwood  Medtoal  Industries 

Sixty-Second  Street  Dump 

Standard  Auto  Bumper  Corp 

Stauffer  Chemical  Co.  (Tanipa)  — 

Stauffer  Chemical  Co.  (Tarpon  Springs)  ... 

Sydney  Mine  Sludge  Ponds ™.. 

Taylor  Road  LafxJfiH  — : 

Tower  Chemical  Co 

Whitehouse  Oil  Pits 

Wingate  Road  Municipal  Indneralor  Dump 

Yellow  Water  Road  Dump 

Zeltwood  Ground  Water  Contamination 

Cedartown  Industries,  Inc 

Cedartown  Municipal  LandfiN  

Diamond  Shamrock  Corp.  LandM  

Firestone  Tire  &  Rubber  Co  (AMxuiy  Plant) 

Hercules  009  Landfiy 

LCP  Chemicais  Georgia 

Marzone  IncJChevron  Chemical  Co 

Mathis  Brottiers  Landfill 

Monsanto  Corp.  (Augusta  Plart) 

Powersvile  Site ~ - 

T.H.  Agriculture  &  NuMMn  (Atiany)  — 

WootMk  Chemkal  Works.  Inc  

Ordot  LandM 

Del  Monte  Corp.  (Oahu  Planlaion) 

Des  Moines  TCE 

ElectroOoatings,  Inc 

F^rfieU  Coal  Gasifkafion  Plant 

Farmers'  Mutual  Cooperative 


Mount  Pleasant 

Delaware  City. 

New  CasHe  County . 
Smyrna  ........~..-~... 

w^n/vT  <■>■•>•••■■••■•■•••••• 

Pensacola 

Mtami. 

Pensacola. 

Migmj  „ 

North  Mtami  Beach. 

Ltfw  Park  

Pensacola 

Gainesville. 

Pompeno  Beach 

Orlando. 

^^Numu  ■•«••••■■■*•■•••••< 

Whitehouse. 

Davie 

Cankxvnent — 

Pensacola. 
Indtanlawn. 
Palm  Bay. 
Tampa. 

Duval  County ™ 

Fort  Lauderdale 
Tampa. 
Tampa.    ... 
Madtoon. 

Miami  

North  MiamL 
Tampa. 
RMOuioy  .•••••••••»••• 

Pembroke  Park. 
Jacksonville. 
Vero  Beach. 
Tampa. 
Cottondaie. 
PtantC^. 
Deland. 
Tampa  ....™.....« 


(a) 


Tampa. 

Tarpon  Springs. 

Brandon. 

Seftner. 

Ctermont. 

Whitehouse. 

Fort  Lauderdale. 

BaMwia 

Zellwood. 

Cedartown. 

Cedartown  

Cedartown 

Alaany. 
Brunswick. 

Brunswick  

Tiflon. 

Kensinglon.    s 
Augusta 


Peach  County  .... 
Afcany. 
FortValey.    * 

Guam ~ 

Honolulu  County. 
Des  Moines. 
Cedar  Rapkli. 

FairlMd -.- 

Hoepers. 


C 
C 

C 

CS 
C 
C 


c.s 
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state 


SitB  name 


CKy/oounly 


(a) 


lA 
lA 
lA 
lA 
lA 
lA 
lA 
lA 
lA 
lA 
lA 
ID 
10 
ID 
ID 
ID 
ID 


IN 
IN 
IN 
IN 
IN 
IN 
IN 
IN 
IN 
IN 
IN 
IN 
IN 
IN 
IN 
IN 
IN 
IN 
IN 
IN 
IN 


John  Deere  (Ottumwa  Woila  Landfite) ... 

Lawrence  Todtz  Farm  

Mason  City  Coal  Gasification  Plant 

Mid'^merica  TanninQ  Co «.....>^..»............ 

Midwest  ManufaduriniyNorth  Fann ■. 

Peoples  Natural  Gas  Co  

Red  Oa>(  City  LandfN  

Shaw  Avenue  Dump . 

Sheller-Gloise  Corp.  Disposal ~ 

Vogel  Paint  &  Wax  Co  

White  Farm  Equipment  Co.  Dump  ...^ ^ ^ 

Bunlter  Hill  Mining  &  Metallurgical  .._ 

Eastern  Michaud  Flats  Contamination 

Kerr-McGee  Ctiemical  Corp.  (Soda  Springs) ..... . 

Monsanto  Ctwmical  Co.  (Soda  Springs) 

Pacific  Hide  &  Fur  Recyding  Co 

Union  Pacific  Railroad  Co  

A  &  F  Material  Reclaiming,  Inc  

Acme  Solvent  Reclaiming  (Morristown  Plant 

Adams  County  Ouincy  LandNis  2  &  3  ............... 

Amoco  Chemicals  (Joiiet  Landfill) 

BeloitCorp 

Belvidere  Munidpai  Landfill 

Byron  Salvage  Yard  . 

Central  Illinois  Public  Service  Co 

Cross  Brothers  Pail  Recyding  (Pemtxoke) 

DuPage  County  LarxlfiH/Blackwell  Forest 

GalMbur(^oppers  Co 

H.O.D.  LandfiH _....«................_.... 

Ilada  Energy  Co , 

Interstate  Pollution  Control,  Inc 

JermisorvWright  Corporation 

Johns-Manville  Corp 

Kerr-McGee  (Kress  Creek/W  Branch  DuPage)  

Kerr-MoGee  (Reed-Keppter  Pari() , 

Kerr-McGee  (Residential  Areas). 

Kerr-McGee  (Sewage  Treatment  Plant) 

LSdollO  tlOCuiC  uulluOS  •••••••■••••••••••••••••■•••••■•••••••••••■•••I 

Lenz  Oil  Service,  Inc  _ 

MIG/Dewane  Landfill 

NL  Industries/Taracorp  Lead  Smelter 

Ottawa  Radiation  Areas  

Outboard  Marine  Corp 

I   cHXvl  9  r  It  ••■■■■■■■■••■■■■■■•>■•■■•••■••>■••••••••■••••••••■•••■•••••■•»■•■■< 

Parsons  Casket  Hardware  Co 

Southeast  Rockford  Gd  Wtr  Contaminatkm 

Tri-County  Landfill/Waste  Mgmt  Illinois 

Velskxil  Chemfcal  Corp.  (HIinois) — 

Wauconda  Sarxl  &  Gravel 

Woodstock  Municipal  LarxJfill 

Yeoman  Creek  LandfiH 

American  Chemcal  Service,  Inc 

Bennett  Stone  Quarry 

Columbus  Okl  Munidpai  Landfill  #1  

Conrail  Rail  Yard  (Elkhart)  

Continental  Steel  Corp 

Douglass  Road/Uniroyal,  Inc.,  LandfiU  „ ;.. 

Envirochem  Corp 

Rsher-Cak) 

Fort  Wayne  Reductx>n  Dump . 

Galen  Myers  Dump/Drum  Salvage  ........ 

Himco  Dump „.....»»....».........;..«> 

Lake  Sandy  Jo  (M&M  LandfiN) „ 

Lakeland  Disposal  Servne,  Inc 

MIDCOI 

MIDCOll 

Marion  (Bragg)  Dump 

Neal's  Dump  (Spencer) 

NeaTs  Landfill  (Bkxxninglon) 
Ninth  Avenue  Dump 


Oltumwa  ..................... 

Camanche  ._ 

Mason  City. 

Sergeant  BtufL 

KeHogg. 

Dubuque. 

Red  Oak. 

ChartesCify. 

Keokuk. 

Orange  City  

ChartesCity. 
SmettervMe. 
Pocatelkx 
Soda  Springs.  : 
Soda  Springs. 
PocateUo. 

Pocatelk) . 

Greenup 

Morristown. 
Quincy. 
JoKeL 
Rockton. 

Byroa 

I  (lyiuivii^B  >■■■■■■■■■•■•■»*■■«>••■■•■*••••«•< 

Pembroke  Township 

WarrenviUe. 

Galestxjrg. 

Antx)Ch. 

East  Cape  Girardeau. 

Rockford. 

Granite  City. 

Waukegan 

DuPage  County. 

West  Chkago. 

West  Chicago/DuPage  County. 

WestChKago. 

LaSalle _ -... 

Lemont. 
Belvidere. 
Granite  City. 
Ottawa. 

Waukegan 

Rockford. 
Belvklere. 
Rockford. 
South  Eigia 

Marshall  „ 

wouuunuBi  •«••••*•••••  ■■•■■•■••■•■••■■■■••I 

Woodstock. 
Waukegaa 
Griffith. 
Bkx)mington. 

Columtxjs .„......_.......,.»... 

Elchart 

Kokonx). 

Mishawaka. 

Zk>nsville. 

LaPorte. 

Fort  Wayne 

Osceola. 
Elchart 

Gary _„ 

ClaypooL 

Bkx>mingtoa 

Gary. 

Gary. 

Elchart 

Marion. 

Spencer. 

Bkx)mingtoa 

Gary 


S 
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IN  .. 

IN  .. 

IN  .. 

IN  .. 

IN  .. 

IN  .. 

IN  .. 

IN  .. 

IN  .. 

KS. 

KS 

KS 

KS 

KS 

KS 

KS 

KS 

KS 

KY 

KY 

KY 

KY 

KY 

1^ 

KY 

KY 

KY 

KY 

KY 

KY 

KY 

KY 

KY 

LA 

LA 

LA 

LA 

LA 

LA 

LA 

LA 

LA 

LA 

LA 

LA 

LA 

LA 

MA 

MA 

MA 

MA 

MA 

MA 

ma' 

MA 
MA 
MA 
MA 
MA 
MA 
MA 
MA 
MA 
MA 
MA 
MA 
MA 
MA 
MA 
MD 
MO 
MD 


Sits  name 


Northside  Sanitary  LandfiU,  Inc  

Prestolile  Battery  Division  

Reiy  Tar  &  Chemical  (IndtanapoNs  Plant 

Seymour  Recycling  Corp _ .- 

Southside  Sanitary  Landfill 

Tippecanoe  Sanitary  Landfill,  Inc 

Tri-Stale  Plating » — _....__..„.„~>.^...~.~-.. 

Waste,  Inc.,  Landfil  ...... „»..«>.»......_..»...... 

Wayne  Waste  CW 

57tti  and  Nortti  Broadway  Streela  Site  .... 

Ace  Services „ 

Chemical  ConvnodWes.  Inc 

Cherokee  County  _ - — . 

Doepke  Disposal  (Holiday) 

Obee  Road  

Pester  Refinery  Co  — ~ 

Strother  Field  Industrial  Paifc 

Wright  Ground  Water  Contamination  — 

Aiico 

B.F.  Goodrich  

Brantley  landfill 

Caldwell  Lace  Leattwr  Co..  Inc 

Distler  Brickyard  — 

Distler  Farm  .., 

Fort  Hartford  Coal  Co  Stone  Quarry 

General  Tire  &  Rubt)er  (Mayfield  LandfM) 

Green  River  Disposal,  Inc  

Maxey  Flats  Nuclear  Disposal 

National  Electric  CoH/Cooper  Industries  .. 

National  Southwire  Aluminum  Co  „ 

Red  Perm  Sanitation  Co  LandfW 

Smith's  Farm  » «..>... 

Tri-City  Disposal  Co  

Agriculture  Street  LandfiN  _., 

American  Creosote  Worte,  Inc.  (WInnfield)  — 

Bayou  Bonfouca  _ 

Bayou  Sorrel  Site  - 

Cleve  Reoer  ............».••••.»«»»»« 

Combustion.  Inc 

D.L  Mud,  Inc  „ 

Dutchtown  Treatment  Plant 

Gulf  Coast  Vacuum  Services  .„„ 
Madisonville  Creosote  Woito  — 

Old  Inger  Oil  Refinery 

PAB  Oil  &  Chemical  Service,  lf« 
Petro-Processors  of  Louisiana  Inc  — 

Southern  Shipbuikjwig  — . 

Atlas  Tack  Corp .^ 

Baird  &  McGuire 

Blacktxjm  &  Union  Privileges 

Cannon  Engineering  Corp.  (CEC) 

Charles-George  Reclamation  Larvlfill 

Groveland  Wells  

Haverhill  Municipal  Landfill ; ^ 

Hocomorxx)  Pond — 

Indusfri-Plex — », 

Irbn  Horse  Park  ......_..„..__.«...>....... 

New  Bedford  Site  

Norwood  6CBs .». 

Nyanza  Chemk:al  Waste  Dump 

PSC  Resources  _ 

Re-Solve,  Inc 
Rose  Disposal  Pit 
Salem  Acres 

Stipack  Landfil  . ...__.„„.._..._^_... 

Saresim  Cherrvcal  Corp 

Sullivan's  Ledge  _ ~. 

W.R.  Grace  &  Co  Inc.  (Acton  PlanI) 

Wetts  G&H  

Bush  Valey  Landfil 

Kane  &  Lombard  Street  Drums 

Limestone  Road  


Oty/oounty 


Zkxnvile 

Vincennes. 
Indianapois. 

Seymour  

IrKianapoHs ~. 

Lafayette. 

Columbus 

Mk:higan  City. 

CohimbtaCity 

Wk:hlta  HeigMs. 
Coby. 
Olathe. 

Cherokee  County. 
Johnson  County. 
Hutchinson. 
El  Dorado. 
Cowley  County. 
WrighL 
Calvert  City.  . 
Calvert  City. 
Istarxj. 

Auburn  

West  Point 

Jefferson  County  .. 
Olaton. 

MayfieU  

Macao. 

HIisboro. 

Daytx)iL 

Hawesviile. 

PeeWee  Valey. 

Brooks. 

ShepherdsvWe  .-.. 

New  Orleans. 

Winnfiekl 

Slide*. 

Bayou  Sorrel  .„ 

Sorrento. 
Denham  Sprir^gs. 
AbbeviOe. 
Ascension  Parish. 
Abbeville. 
Madisonville. 

Darrow  

Abbeville. 

Scotlandville. 

SUdeH. 

Fairtttiven. 

Hotorook. 

Walpde. 

Bridgewater 

TyngstXMtMjgh. 
Groveland. 

Havertiill 

Westborough: 

Wobum. 

BiUerica. 

New  Bedford 

Norwood. 
Ashland. 
Pahner. 
Dartmouth. 

Lanesboro — 

Salem. 

NorlorVAttleboro. 

Lowell. 

New  Bedford. 

Acton. 

Wobum. 

Abirtgdon. 

Baltimore. 

Cumtierland.  '- 


Notes  (a) 


C.S 
C 
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state 


Site  nofflo 


City/county 


^4a«8s(a) 


MO 

MO 

MO 

MO 

MO 

ME 

ME 

ME 

ME 

ME 

ME 

ME 

ME 

ME 

Ml 

Ml 

Ml 

Ml 

Ml 

Ml 

Ml 

Ml 

Ml 

Ml 

Ml 

Ml 

Ml 

Ml 

Ml 

Ml 

Ml 

Ml 

Ml 

Ml 

Ml 

Ml 

Ml 

Ml 

Ml 

M 

Ml 

Ml 

Ml 

Ml 

Ml 

Ml 

Ml 

Ml 

Ml 

Ml 

Ml 

Ml 

Ml 

Ml 

Ml 

Ml 

Ml 

Ml 

Ml 

Mi 

Ml 

Ml 

Ml 

Ml 

Mi 

Mi 

Mi 

Ml 

Ml 

Ml 

Ml 

Ml 


Mid-AtlarHic  Wood  Preaervere,  Inc  — .-. 

Sand,  Gravel  &  Stone  

Southern  Maryland  Wood  Treating 

opo^vOfif  inc  •■■■•>•■•■•••■•*•■•*••■•■■■■*■*>••••••*••••■■••• 

Woodtawn  County  LandfHI 

Eaalem  Surplus 

McKin  Co 

CConrwr  Co 

Pirwtte's  Salvage  Yard 

Saco  MuTNcipal  Landfill .......>_ 

Saco  TarKiery  Waste  Pits 

Union  Chemical  Co.,  Inc  ............................. 

west  oitarriOws  womers  ••••■••.■••••■•».M..M....a< 

Winthrop  Landfffl .. 

Adam's  Plating 

Aircraft  Components  (D  &  L  Sales) 

Albion-Shendan  Towriship  LandfiN 

Allied  Paper/Portage  Ct(/Kalamazoo  River  .. 

American  Arxxlco,  Inc 

Auto  Ion  Chemicals,  Inc 

Avenue  "E"  Ground  Water  Contamination  .. 

Barrels,  Inc  - 

Bendx  CorpVAIlied  Automotive 

Berlin  &  Farro  — .. 

Bofors  Nobel,  Inc 

Burrows  Sanitation  

Butterworth  *2  Landfill ^ : 

Carmelton  Industries,  Inc — 

Carter  Industrials,  liK ~. 

Chem  Central  

Cttfe  Water  Supply .... — ... 

cm/Dow  Dump — 

Duel  &  Gardner  LarxM ~ 

Forest  Waste  Products 

G&H  Landfill  

Grand  Traverse  Overal  Supply  Co 

Gratiot  County  Landfifl 

H  &  K  Sales 

H.  Brown  Co.,  Inc  .......».............-~.... ._. 

Hedbium  Industries ...................... — . 

I-It-Milt  Manufacturing  Co . 

Ionia  City  Landfill - 

w  Ol  L  LhBUK«IBI   ■■•••■«■■■•■•*•••■■■•••••••■•■•••••••••>■•■••••« 

K&L  Avenue  LandfH 

^Oywwfi  ^^UVL/  •■*■■•■■■■••••••••••■•■•■•■•••••••■•■■■••■>■•■•■ 

l\Of  nwOOO  LaikiiiH   •■■•••>■•■■>•••■•»■•>■■••>•»«>■••>■•••• 

Kysor  Industrial  Corp  — . 

Liquid  Oisposal,  Inc 

Lower  Eoorse  Creett  Oump 

Mason  County  Landfill  Pare ~~ 

McGraw  Edtoon  Corp  „.... 

Metamora  LandfiH 

Michigan  Disposal  (Cork  Street  LandfiN)  — 

Motor  Wheel,  Inc  . 

Muskegon  Chemical  Co 

North  Bronson  Industrial  Area 

Northemaire  Plating 

Novaco  Industries -.. 

Organic  Chemicals,  Inc ~ 

CWStory/Cordova  Ctiemtoal  Co 

Packaging  Corp.  of  America  

Parsons  Ctiemnal  Works,  Inc 

Peerless  Plating  Co » — 

Petoskey  Munidpal  Wei  FieU  

Rasmussen's  Dump  

Rockwell  Intematkxial  Corp.  (Allegan) 

Rose  Towrwhip  Durrp „ — 

Roto-Finish  Co.,  Inc ~. ...........>. 

SCA  Independent  LandM 

Shiawassee  River  ..„ „ _ 

South  Macomb  Disposal  (LandfMs  9  &  9A) 


Harmans ~ 

Elktoa 

HoKywood. 

Elcton. 

Woodlawn. 

Meddyt>emp6. 

Gray 

Augusta. 

Washburn. 

Saco. 

Saoo 

South  Hope. 

Plymouth. 

Winthrop. 

Lansing  _ 

Benton  Harbor 

Albion. 
Kalamazoo. 

Ionia > 

Kalamazoo _.............. 

Traverse  City. 
Lansmg. 
SL  Joseph. 

Swartz  Creek 

Muskegoa 

Hartford 

Grand  Rapkls. 
Sautte  Saint  Marie. 

Detroit >... 

Wyoming  Township 

Clare. 

Marquette ~.. 

Dalton  Township. 
Buchanaa 
OtisvHIe. 
Utk». 

Greilckville „ 

SL  Louis . — 

Bekling „. 

Grand  Rapkls. 

Oscoda  „ 

Highland . 

Ionia. 

Rochester  Hits. 

Oshtemo  Townstiip. 

Muskegon. 

^oniwuOQ  >*»••■*••>•■••>■>■■■•••< 

Caditac 

LMC& 

Wyandotte - 

Marquette  Twp „.. 

Alxon. 

Metamora. 

Kalamazoo. 

Lansing. 

Whitehall. 

Bronson. 

Temperance 

Graridville. 

Oalton  Township. 

Filer  City. 

Grand  Ledge. 

Muskegon. 

Petoskey. 

Green  Oak  Township  ...., 

AHegan. 

Rose  Township 

Kalamazoo. 
Muskegon  Heights. 

t-l M 

Maoomb  Township. 


C 

CS 

A 

C 
C 


C 
C 
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state 


Ml  . 
Ml. 

Ml  '. 
Ml  . 
Ml  . 
Ml. 
Ml  . 
Ml  . 

Ml! 
Ml  . 
Ml  . 

m. 

MN 
MN 
MN 

MN 
MN 
MN 
MN 
MN 


MN 
MN 
AnN 
MN 
MN 
MN 
MN 
MN 
MN 
MN 

mt 

MN 
MO 
MO 

MO 
MO 
MO 
MO 
MO 
MO 
MO 
MO 
MO 
MO 
MO 
MO 
MO 
MO 
MO 
MO 
MO 
MS 
MT 
MT 
MT 
MT 
MT 
MT 
MT 
MT 
NC 


Stte  narrw 


Southwest  Ottawa  Couriy  Landiil 

Sparta  Landfil 

Spaftan  ChemicarCo 
Spiegelberg  Landfil)  Green  Oak 

Spniigfield  Township  Dump 

State  Disposal  Landfil,  Inc 

Sturgis  Munidpel  WelB 

Thermo-Chem,  Inc 

Torch  Lake . . 

U.S.  Aviex 


Velskx)!  Chemicd  Corp.  (Michigan) 

Verona  Wen  FieW  .„ — ~ 

Wash  King  Laundry  

Waste  Management  of  Michigan  (HoHand)  .._.. 

Agate  Lake  Scrapyaitl _.......___.»...._.. 

Arrowhead  Refinery  Co 

Baytown  Township  Ground  Water  Plume 

Burlington  l^orthem  (Brainerd^Paxter) — 

FMC  Corp.  (FrWtey  Plant) , 

Freeway  Sanitary  LarxJfii  .....' ^ » 

General  Mils/Henkel  Corp  

Jostyn  Manufacturir)g  &  Supply  Co  .... 

Koppers  Coke — .'.™~ 

Kurt  Manufacturing  Co  ............ 

LaGrand  Sanitary  Larxjfill 

LehiHier/Mankato  Site  

Long  Prairie  Ground  Water  Contaminatkm  . 

MacGillis  &  Gbba/BM  Lumber  &  Pole  Co  — 

NL  Industriea/Taracorp/GoMen  Auto 

Nutting  InxM  &  Caster  Co 

Oakdate  Dump 

Pertiam  Arsenic  Site 

Pine  Berxl  Sanitary  Landfill 

Reilty  Tar&Chem  (SL  Louis  Park  Plant) 

Ritari  Post  &  Pole 

South  Andover  Site  

SL  Louis  River  Site 

ot.  HdQtS  r  3pdr  wO   ■■■••■■••■•■•■>■•••••  ••■•■••■••••■■•••••■I 

University  Minnesota  (Rosemount  Res  Cen) ... 

Waite  Park  WeHs 

Whittat(er  Corp ...»»......«.......».......»...».«_...... 

Wirxtom  Dump „_.... 

Bee  Cee  Manufacturing  Co 

Big  River  Mine  Tailing^L  Joe  Minerals  ....i~ 

Conservation  Chemcal  Co .._ ~~ ..... 

Ellisviile  Site _ . 

Futorighf  Landfil  _„ 

Kem-Pest  i.3t>oratories 

Lee  Chemical ~. 

Minker/Stout/Romaine  Creek  

Missouri  Electric  Works 

OroTKtgo-Duenweg  Mining  Beit ............ .. 

Quality  Plating ..... 

Shenaryjoah  Stables 

Solid  State  Circuits,  Inc 

St  Louis  Airport/HIS/Futura  Coatings  Co 

Syntex  Facility  .....,.„ » _... 

Times  Beach  Site  _..._..„.._..........._«......._..«. 

voiioy  ■  SiK  I  wc  •••■•■•■••••■••■■•■■■•■  ■•■••^■a ■•••■•  ■•••■••■< 

WestWce  Landfil 

Wheeing  Disposal  Sendee  Co.  Landfilt  „ 

Newsom  Brothers/OU  ReKhhoM  Chemicals  .. 
Anaconda  Co.  Smeller 

East  Helena  Site 

Uaho  Pole  Co 

Utiby  Ground  Water  Contaminatkm 

MWown  Resen/oir  Sediments  

Montana  Pole  and  Treating  —  

Mouat  Irxjustries 

Silver  Bow  Creek/Butte  Area 
ABC  One  Hour  Cleaners 


Cify/counly 


Park  Township 

Sparte  TowraMp. 
Wyoming. 

Towrtship . 

Davisburg. 

Grand  Rapkla. 

Sturgis. 

Mancetona  Township. 

Muskegoru  ,*■' 

Houghton  County. 

Howard  Township 

St.  Louis ~... — ......... 

Battie  Creek. 
Pleasant  Plains  Twp. 
Holand. 

Fairview  Township 

Hemrtantown. 
Baytown  Township. 

BrainercVBaxtar ^ 

Fridtey  . — ~. 

BumsvUe. 

Minneapolis ~ 

Brooklyn  Center 

SLPauL 

Fridtey _ 

LaGrand  Township 

LehiNier/Mankato, v— •■ 

Long  Prairie. 
New  Brighton. 

SL  Louis  Park _..: 

Far%)auit  _......._......»_..... 

Pertiam. 

Dakote  County  .... 

St  Louis  Park 

Andover  

SL  Louis  County. 
Cass  Lake. 

Rosemount  

Waite  Park. 
Minneapolis 

Maklen. 
Destoge. 

Kansas  City  

Ellisviile 

OpVirtUlldU     aaaaaaaaaaaaaaaaaaaaaai 

Cape  Girardeau 

Liberty 

Imperial. 
Cape  Girardeau. 
Jasper  County.  , 

Sikeston.  •' 

Moscow  Milts.    ;^  ' 

rvO^RJ^Ww     •■■•(•••asaaaaaaaaaaaaaaw 

St  Louis  County. 
Verona. 
Times  Beach. 
ValteyPark. 
Bridgeton. 

Amazonia 

Cokjmbia. 
Anaconda. 
East  Helena. 
Bozeman.           .  >..- 
Ubby  

Butte. 

Cokjmbus 

Sil  Bow/Deer  Lodge. 
JacksonviHe. 


Notes  (a) 
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Site  name 


Cityteounty 


No«8e(a) 


NC 
NC 
NC 
NC 
NC 
NC 
NC 
NC 
NC 
NC 
NC 
NC 
NC 
NC 
NC 
NC 
NC 
NC 
NC 
NC 
ND 
NE 
NE 
NE 
NE 
NE 
NE 
NE 
NE 
NE 
NH 
NH 
NH 
NH 
NH 
NH 
NH 
NH 
NH 
NH 
NH 
NH 
NH 
NH 
NH 
NH 
NH 
NJ 
NJ 
NJ 
NJ 
NJ 
NJ 
NJ 
NJ 
NJ 
NJ 
NJ 
NJ 
NJ 
NJ 
NJ 
NJ 
NJ 
NJ 
NJ 
NJ 
NJ 
NJ 
NJ 
NJ 
NJ 


Aberdeen  Pesticide  Dumps ....... 

BenMd  Industries,  Inc 

Bypass  601  Ground  Water  Contamination  .. 

Cc|)e  Fear  Wood  Preserving . 

Carolina  Transformer  Co 

Celanese  Corp.  (Shelby  Fit>er  Operations)  .. 
Ctiaries  Macon  Lagoon  &  Drum  Storage  ..... 

Chemtronics,  Inc ~ 

PCX.  Inc  (StatesvMe  Plant)  

PCX.  Inc  (Washington  Plant) — _ 

Geigy  Chemical  Corp.  (Atwrdeen  Plant) 

General  Electric  Co/Shepherd  Farm „ 

JFD  Electronks/Chanrwl  Master — 

Jadco-Hughes  Facility  

Koppers  Co  Inc.  (Morrisville  Plant)  

Martin-Marietta,  Sodyeco,  Inc  

NC  State  University  (Lot  86.  Fami  Unit  *1)  . 

Naikxial  Starch  &  Chemical  Corp 

New  Hanover  Cnty  Airport  Bum  Pit  

Potter's  Septic  Tantc  Service  Pits 

Minot  Landfill  

10th  Street  Site 

Brurw  Co-op  AssociatiorVAssQCiated  Prop  .. 

Clebum  Street  Well  

Hastings  Ground  Water  Contamination  

Lindsay  Manufacturing  Co 

Nebraska  Ordnance  Plant  (Former) 

Ogallala  Ground  Water  Contamination 

Sherwood  Medk»l  Co 

Waverty  Ground  Water  Contamination  

Autxjm  Road  Landfil — 

Beede  Waste  OU  

^^msKioy  LJw  KJini   *■■•<■■  (••••••■■••••••••■•■^^•■•■•••■••■•■•< 

Dover  Municipal  Landfill 

Fletcher's  Paint  Worics  &  Storage 

Kearsarge  Metallurgical  Corp „., 

Keefe  Environmental  Services 

Mottolo  Pig  Farm 

New  Hampshire  Plating  Co 

Ottati  &  Goss/Kingston  Steel  Drum — 

Savage  Municipal  Water  Supply  

Somwsworth  Sanitary  Landfill 

South  Municipal  Water  Supply  WeH 

Sylvester 

Tibbetts  Road 

Tinkt^am  Garage 

Town  Garage/Radio  Beacon 

A.  0.  Polymer _ 

American  Cyanamid  Co 

Bog  Creek  Farm «..._...»»_...._......, 

Btkk  Township  Landfill 

Bridgeport  Rental  &  Oi  Services  

Biook  Industrial  Parte 

^MJt I R  '  'jT  t^^^j  •■■■■••■■■••••■■••••••■••■•■•••••••••••••••••■■I 

-  CPS/Madison  Industries 

CakJweH  Trucking  Co  ^, 

Cheiracai  Control 

Chenrical  Insecticide  Coip 

Chemical  Leaman  Tank  Lines,  Inc .4, 

Chemsol,  Inc ~. 

Ci)a-Geigy  Corp 

Cinnaminson  Ground  Water  Contamination 

Combe  RN  North  Landfi 

Combe  Fl  South  LandfM 

Cosden  Chemtoal  Coatings  Corp 

Curcio  Scrap  Metal,  Inc »......_....... 

Dimperk)  Property „ 

Dayco  CorpA.E  Carpenter  Co 

De  Rewal  Cherncal  Co 

DeHah  Road , 

uenzef  oi  wcnaiBr  A*Hay  go  ■■•••••m*m«.........« 


Atiordeen. 

HazeKvood. 

Concord. 

FayettevUle. 

FayettevWe. 

Shetiy 

Cordova 

iSwamanoa 

Statesvile. 

Washington. 

Aberdeen. 

East  Flat  Rock  . 

Oxford. 

Beknoni 

Morrisvile. 

Chariotle. 

Raleigh. 

Salisbury. 

Wilmington. 

Maco. 

MInOl  >•>•••■••••••••• 

Cokjmbus. 
Bruno. 

Grand  Islarxl. 
Hastings. 

Lindsay  

Mead. 

Ogallala. 

Norfolk. 

Waverly 

LorxloriiderTy. 
Plaistow. 
North  Hampton. 
Dover. 
MIHord. 

Conway 

Epping 

Raymond  

Merrimack. 
Kingston. 
MiHord. 
Somersworth. 
Petertxxough  ._ 

Nashua  

Barrington. 
LorxJonderry . 

Londonderry 

Sparta  Township. 
Bound  Brook. 
Millington. 

Howell  Township  ..; 

Brick  Township. 

BoundBrook. 
Mariboro  Township. 
OkJ  Bridge  Township. 
Fairfiekl 

Elizabeth 

Edison  TownsNpi 
Bridgeport 
Piscataway. 
Toms  River. 
Cinnaminson  Township. 
Mount  Olive  Township  .... 
Chester  Township. 
Beverly. 

Saddte  Brook  Township. 
Hamiiton  Township. 
Wtiarton  BorougfL 
Kingwood  Township, 
Egg  Hartxy  Township. 
BayvMe  „ 


C 
CS 


'  ,, 
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Ciy/oounty 


(a) 


NJ 
NJ 
NJ 
NJ 
NJ 
NJ 
NJ 
NJ 
NJ 
NJ 
NJ 
NJ 
NJ 
NJ 
NJ 
NJ 
NJ 
NJ 
NJ 
NJ 
NJ 
NJ 
NJ 
NJ 
NJ 
NJ 
NJ 
NJ 
NJ 
NJ 
NJ 
NJ 
NJ 
NJ 
NJ 
NJ 
NJ 
NJ 
NJ 
NJ 
NJ 
NJ 
NJ 
NJ 
NJ 
NJ 
NJ 
NJ 
NJ 
NJ 
NJ 
NJ 
NJ 
NJ 
NJ 
NJ 
NJ 
NJ 
NJ 
NJ 
NJ 
NJ 
NJ 
NJ 
NJ 
NJ 
NJ 
NJ 
NJ 
NJ 
NJ 
NJ 


Diamond  AMI  Co 

Dover  Municipal  WeH  4 

Els  Property  _ _. 

Evor  Phiipa  Leasing 
^wan  Property 

Fair  Lawn  Wei  Reld 

Florence  Land  Reconiouring  LandM 

FrarMin  Bum .........«»..-..„..u»... 

Fried  Industries  _.».._.._.—«.«_»... 

GEMS  LandM 

Qarden  Si^e  Cleaners  Co 

Glen  Ridge  Radkjm  Site 

Global  Sanitary  LandM  

Goose  Farm „„_...........„.... 

Helen  Kramer  LandM 

Hercules.  Inc.  (GUietown  PlanI) 

Higgkis  Disposal  „........»........._»_........>.......^.. 

riiggms  rami  .M**H»».»H*»**«Hw«M«***a»**H*aHa»«aHM 
Hopkins  Farm  ......w...„.»._.._.........~.._~........... 

nuvsesfiOo  tiOoQ  ••■•••••■■•••>••■••••■•••>«■•■■«••••••••••••••• 

Imperial  Oil  Co.,  IncTChampion  Chemicals  — 

Industrial  Latex  Corp _ 

JIS  LandM „ 

Kauffman  &  MMser,  Inc  ............._».._...._..... 

KiivBuc  LandM  .....^ 

LandM  &  Development  Co 

Lar)g  Property ...._...._.._»«.»..»..._...» 

Lipari  LandM  . . ..................>.. 

Lodi  Municipal  WeH  

Lone  Pine  LandM . — ~. 

iMlarwiheim  Avenue  Dump .„_..^... 

Maywood  Cttemical  Co  . 

MetaNec/Aerosystems  ..................... 

Monitor  Devices/lntercircuits  Inc  

MontdairAVest  Orange  Radium  Site 

Montgomery  Township  Housing  Development 

NL  Industries  ...„_..,..«......«»..»..............._.....« 

Nascolite  Coip , 

PJP  LandM 

Piial<  Farm  

Pohalcong  Valley  GrouKl  Water  Contaminet  .. 

Pomona  Oaks  Resktonbal  Wels 

Price  LandM 

Radtation  Technotogy,  Inc .„ 

Renora.  Inc _ ~ 

Rocka«ray  Borough  Well  Field ,. 

Rockaway  Township  Wels 

Rocky  Hill  MunidpaJ  Well 

SayreviNe  Landfill _ . 

Scientific  Chemical  Processing  ............ .«...». 

Sharkey  LandM  .>...„.........«„.......«.................., 

ShieWaJtoy  Corp  „.. 

South  Brunswick  LandM  ..„„.„..........„.......„_.. 

South  Jersey  Ctothing  Co  

Spence  Farm 

Swope  Oil  &  Ctiemical  Co  .............................. 

Syncon  Resins 

Tabernacle  Drum  Dump 

U.S.  Radum  Corp _...._.._ 

Universal  Oil  Products<Chemical  Division 

Upper  DeerfieU  Township  SaniL  LandM 

Ventron/Velsk»l  .„ 

Vineland  Chemical  Co.,  Ir« 

Vineland  State  School 

Wakick  Aerospace  Devtees.  Inc 

Welsbach  &  General  Gas  Mantle  (Camden)  ... 
White  Chemical  Corp  „.. 


Newark. 

Dover  Township. 

Evesham  Towiiship. 

Otd  Bridge  Townsh^. 

Shamong  Towrtship. 

Fair  Lawa 

Florerwe  Township.     •.    ' 

Franklin  Township. 

East  BrunswKk  Township. 

Gkxx»ster  Township. 

Minotola. 

Glen  Ridge. 

CM  Bridge  Township. 

Phjmstaad  Township 

Mantua  Township  ..„..^..„-... 
Gibbstown.    ,  - 
Kingston. 
Franklin  Township. 

Plumstead  Township 

Sayrevile. 
Morganvile. 
WaWngton  Borough. 
JamottouiQfS.  Bmswck. 
Jobstown. 
Edison  Township. 

Winstow  Township 

Mount  Holy. 

Pemberton  Township ............. 

Pitman. 

Lodi 

Freehold  Towmhip  ............... 

Galoway  Township 

Maywood/Rochelle  Parie 
Franklin  Borough. 
We«  Township. 
Montdair/W  Orange. 
Montgomery  Township. 
Franklin  Township. 
Pedhcktown. 

Jersey  City. 
Boonton. 

Plumstead  Township 

Warren  County. 

GaikMvay  Township > 

PleasantviNe 

Rockaway  Township. 
Pleasant  Plains. 

Edison  Township 

Rockaway  Towriship. 

Rockaway. 

Rocky  HMI  Borough. 

Ftorence. 

Sayrevile. 

CartstadL 

Parsippany/Troy  His. 

NewfieM  Borough. 

South  BrunswKk 

Minotola. 

Plumstead  Township 

Pennsauken. 
South  Kearny. 

Tabernacle  Township 

Orange. 

East  Rutherford. 

Upper  Deerfietd  Township 

Wood  Rklge  Borough. 
Vineland. 

Vineland . 

Wall  Township. 

Canxlen  and  Gkxjcester  City. 


c 
c 
c 

0 
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Sitoname 


Ctly/counly 


(a) 


NJ 

NJ 

NJ 

NJ 

NM 

NM 

NM 

NM 

NM 

NM 

NM 
NV 
NY 
NY 
NY 
NY 
NY 
NY 
NY 
NY 
NY 
NY 
NY 
NY 
NY 
NY 
NY 
NY 
NY 
NY 
NY 
NY 
NY 
NY 
NY 
NY 
NY 
NY 
NY 
NY 
NY 
NY 
NY 
NY 
NY 
NY 
NY 
NY 
NY 
NY 
NY 
NY 
NY 
NY 
NY 
NY 
NY 
NY 
NY 
NY 
NY 
NY 
NY 
NY 
NY 
NY 
NY 
NY 
NY 
NY 
NY 


WMtams  Proporty  ..........._.. 

WIson  Farm  .........._........._._ 

Woodand  Route  532  Dump  .. 
Woodand  Route  72  Dump  .... 

AT  &  SF  (Ctovis)  

AT&SF  (Alxjquerque) 

Cimarron  Mining  Coip  ..»....». 

wWVBI&nQ  MIR  ••■••••••■•■•■«•«•«••••« 

Homesteke  Mining  Co  ..„ 

Prewitt  Abandoned  Rofriary 

South  Valley  . . 

Ui  Hiou  PiuciOBr  v^^ffw  •••■•■••■••■••••••••••••••••••••■••*•••••• 

Carson  River  Mercury  Site 

American  Thermostat  Co  .............................. 

Anchor  Chemicals  ...•»...m..........m..».«m ....m... 

Appied  Environmental  Services 

Batavia  LandM  „ »... 

Byron  Barrel  &  Drum ......«...................._..... 

Carroll  &  Dut)ies  Sewage  Disposal 

Circuitron  Corp  _ 

Claremont  Polychemical 

Colesville  Municipal  LarKWH  

CorWin  Dumps  „ 

Cortase  Landfill 

Endkxjtt  Village  Wen  Field ».. 

FMC  Corp.  (Dut>lin  Road  Landfil) 

Facet  Enterprises,  Inc  _ 

Forest  Glen  Mobile  Home  Subdivision ^ 

Fulton  Terminals  ...^ 

GCL  Tie  &  Treating  Inc 

GE  Moreau  „ 

General  Motors  (Central  Foundry  Division)  

Genzale  Plating  Co  _ 

Goldtec  Recordings.  Inc 

Haviland  Complex  ........_......„..._............_..._... 

Hertel  LandlW 

Hooker  (102nd  Street) 

Hooker  (Hyde  Park) „ 

Hooker  (S  Area)  

Hooker  Chemk»l/Ruoo  Polymer  Corp  ... 

Hudson  River  PCBs  ~~..~~~.»... 

Islip  Municipal  Sanitary  LarvMIII 

Johnstown  City  Landfill „.... 

Jones  Chemicals,  Inc 

Jones  Sanitation 

Katonah  Municipal  We« 

Kentucky  Avenue  Weil  Fiekl  

Li  Tungsten  Corp .'t..... 

Uberty  Industrial  Finishing  ..„.„................_..... 

Little  Valley  

Love  Canal  

Ludk>w  Sand  &  Gravel  

Malta  Rocket  Fuel  Area .. 

Matiiace  Petrochemical  Co.,  Inc 

Mercury  Refining,  Inc  

Nepera  Chemical  Co.,  Inc 

Niagara  County  Refuse 

Niagara  MohawA  Power  Co<Safaloga  Spings) 

North  Sea  Muradpal  Landfifl 

OM  Bethpage  Landfil  _»...»»........ 

Otean  Wei  Fiekl 

Owndaga  Lake 

Pastey  Solvenis  &  Chemicals,  Inc  . 

Pfohl  Brothers  LandM  ........... 

PoNution  Abatement  Services  .....~. 

Port  Washington  LandM  

Preferred  Plating  Corp 

Rarraipo  Landfil :. 

nicrtarason  nw  noaa  Lamnvrom 
Robintech.  Inc^taitonal  Pipe  Co  ... 
Rosen  BrotherrScrap  Yard/Dump . 


Swairton 
Plumstead  Township 
Woodtand.  Township. 
Woodtand  Township. 
Ctovis. 
AlMquerque. 
Carrizozo  ....._.._.._... 
Silver  City. 


PrewNt 

Afcuouerque 

Church  Rock. 

Lyon/Churchl  Only. 

SoulhCaira     - 

HkksMe. 

Glenwood  Landbig  ...... 

Batavia. 
Putnam  County. 
Byroa 
Port  Jervis. 
East  Farmingdale. 
OU  Bethpage. 
Town  of  Cotesvile. 

Vilage  of  Narrowsburg. 
Village  of  EndnotL 
Town  of  Shet)y. 
Elnira. 

Niagara  Falls  

Fultoa 

Vilage  of  Sidney. 

South  Glen  Fals. 

Massena. 

Franklin  Square. 

Hotirook. 

Town  of  Hyde  Park. 

Plattekai. 

Niagara  Falls. 

Niagara  Falls. 

Niagara  FaHs. 

HicksvHe. 

Hudson  River. 

IsNp. 

Town  of  Johnstown. 

Caledonia 

Hyde  Park. 

Town  of  Bedford „.. 

Horseheads. 
Glen  Cove. 
Farmingdale. 

LJiDo  vttiioy  ■•••••••••••••••■« 

Niagara  Fals. 

ClayviHe. 

Malte. 

Glen  Cove. 

Cotonie. 

Maybrook. 

Wheatfiekl. 

Saratoga  Springs. 

North  Sea  .... 

Oyster  Bay  ......... 

Otoaa 
Syracuse. 
Hempstead. 
Chooktowaga. 

Oswego 

Port  Washington. 
Farmingdale. 
Ramapo. 
SMney  Center. 
Town  of  Vestal 
CortwvL 


C 
C 
C.8 
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state 


Sis 


Cily/oounty 

l4oyack/SaeHaitx>r. 

Arnoniu.  .  . ..  y.-  '- 

Lisbon.  -.  "^    - 

SWney.  '. 

WaHsvlle. 

UncMaen. 

Oyster  Bay.      - 

Port  Crane.         •     ""        . 

Vestal. 

Vestal 

Town  o(  Vokwy. 

W«vwick. 

Mora. 

Ironlon. 

Grtadenhutten ..~ 

Darke  Ckxjnty. 

■XlVHJSpVllnP     *•■••»••••••••••••••••••••••••■■••■■••■■•■■««•«••■•••••••• 

V^WwN^rl^Rp     •«••••«•••••••■•••■•■•■••••■■■••••••*«•••■••••••■•••■»••• 

St  QairsviBe. 

■  iHilR^ni    I  V/<Hfll8f  HKJ    •■••••••••••■■••■■••••••■■•••••■•••••»••••« 

HamMon  TcMvnship  .._ _...—.._.„..... 

Ashtabula. 
Jacteon  Township. 
Unionto«wn.  '•■. 

Troy. 
Salem. 

New  Lyme „ 

Daytoa 

^*^A#K  V^W^^^K  ■■■■■■■■■■■■«■■■■■■■■«»— — »*»»»*^*»« ■ « ■  ■  ■  ■»»»»»■»»«■ 

Hannibal.  ^ 

Dayton. 

Reading. 

Dower. 

Elyita _ 

Dayton. 

Westchester.        '  \..- 

South  Point 

Deerfield  Township 

Minerva 

Troy. 
Marietta 

ZartesviUe ~ « 

Tulsa ~ 

OMahorra  City. 

Oklahoma  City 

Criner. 

Oklahoma  City. 

Cyril. 

Sand  Springs. 

Ottawa  County. 

Oklahoma  City 

Portland. 

vOSopri  ■••••••••••■•••^•^•••••••••••■■••••■■■•■•••••■••••••■■••■•■•i 

Portland. 

Clackamas.      •'     '  ..  .•'  •  -»•- 

Trouldale. 

Attnny. 

The  Dales.    '  -  •     -; 

Cooollis . ~ „, 

Exton. 

Scott  Township .. , 

Delaware  County ~ 

Williamsport 

Bally  Borough.  . '     . 

Terry  Township. 

Denver. 


Notes  (a) 


NY 
NY 
NY 
NY 
NY 
NY 
NY 
NY 
NY 
NY 
NY 
NY 
NY 
NY 
NY 
OH 
OH 
OH 
OH 
OH 
OH 
OH 
OH 
OH 
OH 
OH 
OH 
OH 
OH 
OH 
OH 
OH 
OH 
OH 
OH 
OH 
OH 
OH 
OH 
OH 
OH 
OH 
OH 
OH 
OH 
OH 
OK 
OK 
OK 
OK 
OK 
OK 
OK 
OK 
OK 
OR 
OR 
OR 
OR 
OR 
OR 
OR 
OB 
PA 
PA 
PA 
PA 
PA 
PA 
PA 
PA 
PA 


Rowe  Industries  Grvl  Water  Contamination 

SMS  Instruments,  Inc — 

Samey  Farm -.~, 

Sealand  Restoralton.  Inc 
Sidney  LandM  .__ 

Sinclair  Refinery 

Solvent  Savers 

Syosset  LarvJNI ... 

TrK^ities  Banrel  Co.,  Inc 

Tronc  Plating  Co.,  Inc 

Vestal  Water  Sivply  Wei  1-1  . 
Vestal  Water  Supply  Wei  4-2  . 

Volney  Municipal  LandM 

Warwick  LandM 

York  Oil  Co 

Allied  Chemicai  &  Ironton  Coka 

Alsco  Anacorvta 

Arcanum  Iron  &  Metal  

Big  D  Campground 

B<Mvers  Landfl  

Buckeye  Redarrutfon 

Cherrv-iDyne 

Coehocton  Larxtfi 

E.H.  SchMing  LandM 

ReWs  Brook 

FuKz  Larxlfill  ... 

Industrial  Excess  LandM 

LasWn/Popiar  Oil  Co 

Miami  County  Incinerator  

Nease  Chemical  

New  Lyme  Landfill 

North  Sanitary  LandM 

OW  Mill 

Ormet  Corp .. 

PoweA  Road  LaAdM ^ 

Pristine.  Inc _ 

ReMly  Tar  &  Ctiemnal  (Dover  Plant) 
ReptJt}iic  Steel  Corp.  Quarry 
Sanitary  Landfill  Co  (Industrial  Waste) 

Skinner  LarxffiO _.............«....„...„....... 

South  Point  Plant 

Summit  National 

TRW,  Inc.  (Minerva  Plant) 

United  Scrap  Lead  (^.,  Inc  «... 

Van  Dale  Junkyard 

Zanesville  Wei  ReW  

Compass  Industries  (Avery  Drive)  

Dout)le  Eagle  Relir>ery  Co 

Fourth  Street  Abarxloned  Refinery  

Hardage/Criner  

Mosley  Road  Sanitary  LandM 

Oklahoma  Refining  Co  

Sand  Springs  Petrochemical  Complex 

Tar  Creek  (Ottawa  County) 

Tenth  Street  DurtfVJunkyard  

QouM,  Inc  — * 

Joseph  Forest  Products  

McCorvnick  &  Baxter  Creos.  Co  (Portland) 
Northwest  Pipe  &  Casing  Co 

ReyrK>kls  Metals  Company  

Teiedyne  Wah  Chang 

Union  Pacific  Railroad  Tte  Treatment 

United  Chrome  Products,  Inc 

A.I.W.  Frank/Mid<kxjnty  Mustang  .... 

Aladdin  Plating „......_...„... 

Ambler  Asbestos  Pies  

Austin  Avenue  Radetion  Site  .~. 
Avco  Lycoming  (WiKamsport  Diviskm) 

BaUy  Qrourxj  Water  Contaminafion 

Ben  Landfill  

BerxSx  Flight  Systems  Divisnn 

Berkley  Products  Co.  Dump 


C 
C 

C.S 

C 
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Cily/counly 


Notes  (a) 


PA. 

PA 

PA 

PA 

PA 

PA 

PA 

PA 

PA 

PA 

PA 

PA 

PA 

PA 

PA 

PA 

PA 

PA 

PA 

PA 

PA 

PA 

PA 

PA 

PA 

PA 

PA 

PA 

PA 

PA 

PA 

PA 

PA 

PA 

PA 

PA 

PA 

PA 

PA 

PA 

PA 

PA 

PA 

PA 

PA 

PA 

PA 

PA 

PA 

PA 

PA 

PA 

PA 

PA 

PA 

PA 

PA 

PA 

PA 

PA 

PA 

PA 

PA 

PA 

PA 

PA 

PA 

PA 

PA 

PA 

PA 

PA 


Berks  LandfHI . 

Bert(S  Sand  Pit „ 

BlosensKi  LandfiH — 

Boartiead  Famis 

Breslube-Penn,  Inc 

Brodhead  Creek  

Brown's  Banery  Breaking 

Bruin  Lagoon  .._......._.._........~............». 

DUOe*  Rnn  IV   I  ui  mvl   *■.•••••••••.#••...•••.•.«..•■••••«.•..•.•' 

DUIZ  LBi  ^JiiH   •■■*■»•**••.•.•■.••■•.«■*••••.■•...•■■■*■*.•..••••.• 

C  &  D  Recycling „ 

Centre  Coonty  Kepone ~ 

Commodore  Semiconductor  Group 

Craig  Farm  Drum  ..._ _ - 

Crater  Resources/Keystuw  Coke/Alan  Wood 

Crossley  Farm  _ 

Croydon  TCE 

CryoChem,  Inc 

Delta  Quarries  &  DispVStotler  Landfil  

Domey  Road  Landfill 

Dou^assville  Disposal 

Drake  Cherrvcal 

Dublin  TCE  Site ^~ 

East  Mount  Zk>n  

Eastern  Diversified  Metals 

Elizabethtown  Landfill 

Fischer  &  Porter  Co _ — 

Foote  Mineral  Co ~ 

Havertown  PCP — :. 

Hebelka  Auto  Salvage  Yard 

Heteva  Landfill 

HeNertown  Manufacturing  Co 

Henderson  Road  

Hraruca  Landfill 

Hunterstown  Road _ 

Industrial  Lane 

Jacks  Creek/Sitkin  Smelling  and  Refinery 

Keystone  Sanitation  Larxlfill 

Kimberton  Srte -.. 

Lackawanna  Refuse 

Lindarte  Dump > 

Lord-Shope  Landfil  ....._..............^»..__.... 

MW  MarHJfacturing  

McAdoo  Associates 

Metal  Banks 

Metropolitan  Mirror  arid  Glass 

Middletown  Air  FieU _ 

Mill  Creek  Dump _ 

Modem  Sanitatk)n  Landfill  — 

Moyers  LandfHI  — . 

North  Perm— Area  1  


North  Penr>— Area  2 

North  Penn— Area  5 

North  Penn — Area  6 

North  Penn — Area  7 

Novak  Sanitary  Landfill 

Occxtental  Chemkal  CorpTFirestone  Tire 

Ohk)  River  Park „ 

OW  City  of  York  Landfill  

Ost)ome  Landfill  

Pahnerton  Zirxj  Pile 

Paoli  Rail  Yard 

PublKker  Industries  Inc  ~ — ; — . 

Raymark  

Recticon/Affied  Steel  Corp 

Resin  Disposal .'. 

Revere  Cherrtcal  Co -.... 

River  Road  Landfill/Waste  MngmnL  Inc .... 

Rodale  Manufacturing  Co.,  Inc 

Route  940  Drum  Durnp 


Spring  Township. 
Longswamp  Township ......... 

West  C^  Township. 
Bridgeton  Township. 
Coraopolis. 
Stroudstxjrg. 
ShoemakersviUe. 

Bruin  Bofxxjgh — .. — 

Pittston. 

Stroudstxjrg. 

Foster  Township. 

State  College  Borough. 

Lower  Providence  Township. 

Parker :. 

Upper  Merion  Township. 

Hereford  Township 

Cnsydoa 

Worman. 

Anlis/Logan  Twps. 

Upper  Macungie  Township. 

DougiassviNe. 

Lock  Haven. 

Dublin  Borough. 

Springettsbury  Township. 

Hometown. 

Elizabethtowa 

Warminster. 

East  Whiteland  Township. 

Havertord. 

Weisenberg  Towriship «. 

North  Whitehall  Township. 

HeMertown „ _ 

Upper  Merion  Township 

Buffak)  Township __......> 

Straben  Township. 

Williams  Township. 

Maitiand. 

Unk>n  Towrahip. 

Kimberton  Borough  ....^...^^.. 

OW  Forge  Borough 

Harrison  Township. 

Girard  Township  .................. 

Valley  Township. 
Malvem. 

McAdoo  Borough 

PNIadelphia. 
Frackvilie. 

MkMletown .7....... 

Erie. 

Lower  Windsor  Township. 

Eagieviile. 

Souderton. 

Worcester. 

HatfieM. 

Montgomery  Township. 

Lansdale. 

North  Wales. 

South  Whitehall  Township. 

batter  Pottsgrove  Township. 

Neville  Island. 

Seven  Valleys 

Grove  City. 
Palmerton. 
Paoli. 
PNIadephia 

Hatboro — 

East  Coventry  Twp. 

Jefferson  Borough „ 

Nockamixon  Township. 

Hermitage ~ 

Emmaus  Borough. 

Pocono  Summit 


C 
C 

C 

C.S 
C 
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state 


PA  . 

PA  . 

PA  . 

PA  . 

PA  . 

PA. 

PA. 

PA. 

PA. 

PA. 

PA. 

PA. 

PA  . 

PA  . 

PR. 

PR. 

PR. 

PR. 

PR. 

PR. 

PR. 

PR. 

PR. 

Rl  .. 

Rl  .. 

Rl  .. 

Rl  .. 

Rl  .. 

Rl  .. 

Rl  .. 

Rl  .. 

Rl  .. 

Rl  .. 

SC. 

SC. 

SC. 

SC. 

SC. 

SC. 

SC. 

SC. 

SC. 

SC 

SC 

SC 

SC 

SC 

SC 

SC 

SC 

SC 

SC 

SC 

SC 

SC 

SC 

SC 

so 

TN 
TN 
TN 
TN 
TN 
TN 
TN 
TN 
TN 
TN 
TX 
TX 
TX 
TX 


SHe  name 


>  V  V«*  •*•«  •••«*•  U^9t 


Saegertown  Industrial  Area  .„.».>^ 
Shriver's  Comer ^ -^ — 

Strasburg  Landfill 

Taytor  Borough  Dump 

TonoW  Corp -... ~. 

Tysons  Dump  

UGI  Cohjmbia  Gas  Plant . 

Walsh  LandHI  — 

Westinghouse  Electronic  (Sharon  Plant) 

Westinghouse  Elevator  Co  Plant  

Whitmoyer  Laboratories  -, — 

WWiam  Dick  Lagoons ., 

York  County  Solid  Waste/Refuse  LandfiU  — 

Barceloneta  Landfill  — 

Fibers  Public  Supply  Wells 

Frontera  Creek  „.. — _. 

GE  Wiring  Devices  .....I . 

w uncos  LflnGiiii  .....■■■■•■••■•••••«•>••«•■•>••«••»■•■>»•••■ 

RCA  Del  Caribe ~ — .- 

Upjohn  Facility  «...„. . 

VANVAtMladejo  

Vega  Alia  Public  Supply  Weds 

Cerrtral  Landfill .^ 

Davis  (GSR)  LandfHI 

Davis  Liquid  Waste 

Landfill  &  Resource  Recovery,  Inc.  (L&RR) .. 

PetersorVPuritan,  Inc _ - 

Picillo  Farm »....„ 

Rose  l-llll  Regional  Larxlfill  

Stamina  Mills.  Inc  

West  Kingston  Town  Dump/URI  Disposal  .... 

Western  Sarxj  &  Gravel  

Aqua-Tech  Environmental  Inc.  (Groce  Labs) 

Beaunit  Corp.  (Circular  Knit  &  Dye) 

Caroiawn,  Inc 

Elmore  Waste  Disposal „...........^ _. 

Geiger  (C  4  M  Oil)  „ 

Golden  Strip  Sep<ic  Tank  Service 

Helerta  Ctwmical  Co.  LandfiU „. 

Kalana  Specialty  Chemicals 

Koppers  Co.,  Inc.  (Charleston  Plant)  

Koppers  Co..  Inc.  (Ftorence  Plant) 

Leonard  Chemical  Co.,  Inc „..»~.^- 

Lexington  County  Landfill  Area 

Medtey  Farm  Drum  Dump 

Palmetto  Recycling,  Inc 

Palmetto  Wood  Preserving _• 

Para-Chem  Southern,  Inc  .«...._..„....».....«.... 

Rochester  Property .» .. 

Rock  HMI  Chemical  Co  

SCRDI  Bluff  Road  

SCRDI  Dixiana  .....*. 

SangarTK)  Weston/Twetve-Miie/Hartwea  PCB 

ShuFon  Inc — . 

Townsend  Saw  Chain  Co -. .-.. 

Wamchem,  Inc  ._ 

Williams  Pipe  Line  Co.  Disposal  Pit 

American  Creosote  Woiks,  (JiKitson  Plant)  . 

Arlington  BlerxJing  &  Packaging 

Carrier  Air  CondKioning  Co  : 

ICG  Iseiin  Railroad  Yard  

Mallory  Capacitor  Co '.... 

Murray-Ohio  Dump 

North  Hollywood  Dump  „ , 

Tennessee  Products _ 

Veisicol  Chemical  Corp  (Hardeman  CourMy)  

Wrigley  Charcoal  Plant _ 

ALCOA  (Point  Com«ort)/Lavaca  Bay 

Bailey  Waste  Disposal 

Brio  Refining,  Inc «,.....-..._.._...........__.......^... 

Crystal  ChemicaJ  Co 


City/county 


Saegertown. 
Straban  Township. 
King  of  Prussia.  ,; 

Newlin  Towrtthip. 

Tayky  Borough 

Nesquehoning. 
Upper  Merion  Twp. 
Columbia. 

Honeytyook  Township. 
Sharon. 
Getty  stxjrg. 
Jackson  Township. 
West  Cain  Township. 

Hopewell  Township 

Fk)(ida  Afuera. 

Jotx>s. 

Rk)  Abajo. 

Juar»  Diaz. 

Juncos. 

Barcekxieta.      .,  "'    . 

Barceloneta. 

Almirante  Norte  Ward. 

Vega  Alta. 

Johnston. 

Gkx»ster. 

Smithfiekl 

North  Smithfiekl 

Lincoln/Cumberland. 

Coventry  „. 

South  Kingston. 
North  Smithfiekl 
South  Kingston. 

Burriltville 

Greer. 

Fountain  Inn. 

Fort  Lawn. 

(areer.  .," 

Rantoules. 

Simpsonville ~ 

Fairlax. 

Beaufort 

Charleston. 

Florence. 

Rock  HI.. 

Cayce. 

Gf^fney  _., 

Columbia. 

DixiaruL 

Simpsonville. 

Travelers  Rest 

Rock  Hill. 

Columbia 

Cayce 

Pnkens. 
BamweN. 
Pontiac. 
Burton. 

Skxjx  Falls  .... 

Jackson. 
Arlington. 

CodierviOe  

Jackson. 

Waynesboro — 

Lawrenceburg. 
Memphis 
Chattanooga  .. 
Toone. 
Wrigley. 
Point  Comfort. 
Bridge  City. 
FrierKlswood. 
Houstoa 


NotM(a) 


■-.  ■^,  •. 
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Slate 


Site  name 


CKy/county 


Notes  (a) 


TX  . 

TX  . 

TX  . 

TX  . 

TX  . 

TX  . 

TX  . 

TX  , 

TX  . 

TX  , 

TX  , 

TX  . 

TX  , 

TX  , 

TX  , 

TX 

TX 

TX 

UT 

UT 

UT 

UT 

UT 

UT 

UT 

UT 

VA 

VA 

VA 

VA 

VA 

VA 

VA 

VA 

VA 

VA 

VA 

VA 

VA 

VA 

VA 

VA 

VA 

VA 

VI  . 

V)  . 

VT 

VT 

VT 

VT 

VT 

VT 

VT 

VT 

WA 

WA 

WA 

WA 

WA 

WA 

WA 

WA 

WA 

WA 

WA 

WA 

WA 

WA 

WA 

WA 

WA 

WA 


Dixie  Oil  Processors,  Inc ^^.. 

French,  Ltd 

Geneva  Industrles/Fuhrmann  Energy 

Highlands  Acid  Pit 

Koppers  Co  Inc  (TexarKana  Ptanl)  ^ 

Motco,  Inc — 

North  Cavalcade  Street ..„. 

Odessa  Chromium  #1  , 


Odessa  Chromium  *2  (Andrews  Highway)  . 
Petro-Chemical  Systems,  (Turlie  Bayou)  .... 

RSR  Corp 

Sheridan  Disposal  Services  

Sikes  Disposal  Pte 

Soi  LynrVlndustrial  Transformers  

South  Cavalcade  Street  

Texartcana  Wood  Preserving  Co 

Triangle  Chemical  Co 

United  Creosoting  Co 

Midvale  Slag 

Monticetio  Radoactive  Contaminated  Prop 
Petrochem  Recycling  CorpTEkotek  Plant  ... 

Portland  Cement  (Kiln  Dust  2  &  3)  

Rose  Park  Sludge  Pit 

Sharon  Steel  Coip.  (MkJvale  TaiHngs)  

Utah  Power  &  Light/American  Barrel  Co  .... 

Wasatch  Cheirteal  Co.  (Lot  6)  

At»x  Corp „ 

Arrowhead  Assodates/ScovHI  Corp — 

Atlantk:  Wood  Industries,  Inc 

Avtex  Fibers,  Inc „........~ 

Buckingham  County  Landfill 

C  &  R  Battery  Co.,  Inc  

Chisman  Creek .-. 

Culpeper  Wood  Preservers,  Inc 

Dixie  Caverns  County  Landfill 

First  Piedmont  Rock  Quarry  (Route  719)  ... 

Greenwood  Cherracal  Co 

ri  oi  Ti  tnc*,  Diim  Kit  •-•••••M*««*M*MBM< 

LA.  Clarke  &  Son 

RentokH,  Inc.  (VA  Wood  Preserving  Div) .. 

Rhinehart  Tire  Fire  Dump _.„...,.. -^ 

Saltville  Waste  Disposal  Ponds 

Saunders  Supply  Co  

U.S.  Titanium _ „ 

Island  Cheiracai  Corp/V.l.  Chemical  Corp  

TutuWelMleW — *_ 

BFI  Sanitary  LandfiH  (Rockirtgham)  Rockingham  

Bennington  Municipal  Sanitary  LandfiH 

Burgess  Brottiers  LandfM  .^...^...^ ^...^. 

Darling  Hilt  Dump 

Old  Springfield  LandfiH  .„...............__...„........„, 

Parker  Solitary  LarKJfiU  . 

Pine  Street  Canal  

Tansitor  Electronics,  Inc 

American  Crossarm  &  Conduit  Co  — — 

Boomsnub/Airco  

Centraiia  Municipal  Landfil  _ 

Cotoert  LandfiH _.. 

Convnencement  Bay,  Near  Shore/Tide  Flats  .. 
Commencement  Bay,  South  Taooma  Channel 

FMC  Corp.  (Yakima  Pit) „ _ 

Frontier  Hard  Chrome,  Irw  ..„ 

General  Electric  Co  (Spokane  Shop) 

Greenacres  Landfill  

Hart>or  Island  (Lead)  - 

HMden  Valley  LandfiH  (Than  FiekQ 

Kaiser  Aluminum  Mead  Works : 

Lakewood  Site » ~ .~ 

Mica  Landfill 

Mklway  LandfiH — 

Moses  Lake  Wettfiekl  Contaminatkx) 
North  Market  Strdet ~ 


Friendswood 

Crosby  

Houston 

Highlands  . 
Texarkana. 

Houstoa 

Odessa  

Odessa  .»„ _....„. 

Uberty  County. 

Dates. 

Hempstead. 

Crosby  _ 

Houston 

Houstoa 

Texarkana. 

Bridge  City  .....«.._............ 

Conroe. 
Midvale. 
MonticeHo. 
Salt  Lake  City. 
Salt  Lake  City. 

Salt  Lake  City  

Midvale. 

Salt  Lake  City  

Salt  Lake  City. 

Portsmouth. 

Montross. 

Portsnxxjth. 

Front  Royal. 

Buckingham. 

Chesterfiekj  County 

York  County _.. 

OMpepar. 
Salem. 

Pittsylvania  Courtfy 

Newtowa 

Farrington. 

Spotsylvania  County. 

Rtthmond. 

Fredertok  County. 

Sallvile. 

CtKckatuck. 

PIney  River. 

Christiansted. 

Tutu. 

C. 

Benningtoa 

Woodford. 

Lyndon 

Lyndon. 

Burlinglon „ 

ChehaKs  1. 

Cenfralia. 
Cobert. 

Pierce  County 

Tacoma. 

YaWma 

Vancouver. 
Spokane. 
Spokane  County. 

wO^UDO  ■•••••••••■••••■••■•••■■■■*>•< 

Pierce  County. 
Mead. 

Lakewood  ._ „. 

Mna. 
Kent 

Moses  Lake. 
Spokane. 


CS 
C 


P 
C 

P 
C.P 


~     ••.;•■• 
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state 


WA  . 
WA  . 
WA  . 
WA  . 
WA  . 
WA  . 
WA  . 
WA  . 
WA  . 
WA. 
WA. 
WA  . 
WA. 
WA  . 
WA  . 
WA. 
Wl  .. 
Wl  .. 
Wl  .. 
WU. 
Wl  .. 
Wl  .. 
Wl  .. 
kWI  .. 
Wl  .. 
Wl  _ 
Wl  .. 
Wl  - 
Wl  .. 
Wl  ., 
Wl  .. 
Wl  .. 
Wl  .. 
Wl  .. 
Wl  „ 
Wl  .. 
Wl, 
Wl  .. 
Wl  .. 
Wl  ., 
Wl  .. 
Wl  .. 
Wl  .. 
Wl  .. 
Wl  . 
Wl  . 
Wl  „ 
Wl  . 
Wl  . 
Wl  . 
Wl  . 
Wl  . 
Wl  . 
Wl  . 
Wl  . 
Wl  . 
Wl  . 

wv 
wv 
wv 
wv 

WY 
WY 


SMename 


Northside  Landm ». 

Northwest  Transfofmer 

Northwest  Transformer  (South  HaiKness  St) 

Old  Wand  Pit ~ 

Padfic  Car  &  Foundry  Co  

Pacific  Sound  Resources 

Pasco  Sanitary  Landtin 

Queen  City  Farms _........ 

Seattle  Munidpai  LandM  (Kent  HgNnds  — 

Silver  Mountain  Mine ~ 

Spottane  JunkyarcVAssocialad  Properties  — 

Tulalip  Landfil _ -. 

Varxxxjver  Water  Station  *1  Contamination  . 
Vancouver  WeOer  Station  *4  Contamination  . 

Western  Processing  Co.,  Inc -. 

Wyckofl  Co7Eagle  Hartw 

Algoma  Munictpal  LandM 

Better  Brite  Plating  Chrome  &  Zinc  Shops  ... 

City  Disposal  Corp.  LandfiH 

Deiavan  Municipal  Well  *4 

Eau  Claire  Municipal  Weil  FieM 

Fadrowsiu  Drum  Disposal 

Hagen  Farm . 

Hechimovich  Sanitary  LarxMI 


Hunts  Disposal  Landfill 

Jariesville  Ash  Beds  »_- . 

JanesviHe  OW  Landfill 

Kohler  Co.  Landfill 

Lauer  I  Sanitary  Landfil  . 

Lerrterger  LandfiH,  Inc 

Lemberger  Transport  &  Recycling  

Madison  Metropolitan  Sewerage  DistricI 

Master  Disposal  Service  Larxffill 

Mid-State  Disposal,  Inc.  Landfill 

Moss-American  (Kerr-McGee  Oil  Co)  .... 

Muskego  Sanitary  Landfin  

N.W.  Mauthe  Co.,  Inc 

National  Presto  Industries,  Inc 

Northern  Engraving  Co — 

Oconomowoc  Electroplating  Co.  Inc  — 

Omega  HiHs  North  Landfill  .. 

Onalasica  Municipal  Larxjfil 

Penta  Wood  Products  

Refuse  Hideaway  LandfiH 

Ripon  City  Landfill  

Sauk  County  Larxjfil  -..«_ — ... 

Schmalz  Dump  :. 

Scrap  Processing  Co.,  Inc 

Shetwygan  Hartxjr  &  River 

SpicWer  LandfiU  

Sloughlon  City  Landfltt  

Tomah  Armory _.._« . 

Tomah  Fairgrounds  

Tomah  Municipel  Sanitary  Larxlfitt 

Waste  Mgmt  of  Wl  (Brooidield  Sanit  LF)  „.. 

Wausau  Ground  Water  Contamination 

Tvl  RM^^^   f  n    ■*•••■•■••■«■■■•■■*•■■■■■**»>«■■■•■■•  ■■■•■■■•■■■•••■■■■^•••■■4 
I  IK9  Oriol  I  mCSiif   ImC   ■••■■•■s^s ••••■••••■•■••••••■•••■••••■••  •••••■•■••I 

Follanst)ee  Site ~ 

Ordnance  Works  Disposal  Areas 

Sharon  Steel  Corp  (Fairmont  Coke  Works) .. 

Baxter/Unk>n  Pai^  Tie  Treating  ..„ ..... 

Mystery  Bridge  Rd/U.S.  Highway  20 - — 


Ctty/county 


Spokane  ..; 

Everson „ 

Spokane. 

Seattle. 
Paaoo. 
M8«)le  Valey. 

Loomis  

Spokane. 

MarysviUe. 

Varxxxjver.' 

Vancouver. 

^erw  ............................i 

oainonage  raiana. 

Algoma «. 

DePere. 

Dunn. 

Deiavan. 

Eau  Claire 

Franklin ™ 

Stougtiton  „ „.. 

Williamstown. 
Caledonia. 
Janesville. 
JanesviHe.    .' 
Kohier. 
MerK}monee  Falls. 

Whitelaw  .■._, 

Franklin  Township. 

Bkxxning  Grove. 

Brookfiekj. 

ClevelarKJ  Township  „.. 

Milwaukee. 

Muskego. 

Appieton  .._.._^'.....>.'..... 

Eau  Claire. 

Ashippin  ....„.....__„„_.. 
Germantown. 

Onalaska ......... 

Daniels. 
MUdteton. 

Ripon  

Exelsfor 

Harrison  ....^....... 

Medford. 

Shetx>ygan. 

Spencer. 

Stoughton.        *   '    - 

Tonr«h. 

Tomah 

Tomah. 
BrookfieW.  •  ,.   ._ 

Wausau  ...^ .'.i..v«... 

La  Prairie  Township .... 

Nitro. 

Foliansbee. 

Morgantown. 

FairmonL 

Laramie. 

Evansville . 


Notes  (a) 


C 
C 


(a)  A  >  Based  on  issuance  of  health  advisory  by  Agency  for  Toxic  Substances  and  Disease  Registry  Of  scored,  HRS  score  need  not  be  > 
28.50). 
C  3  Sites  on  constructnn  compietkxi  BsL 

S  =  State  top  priority  (inckxtod  among  the  100  top  priority  sites  regardless  of  score).  "     °  ^ 

P  -  Sites  with  partial  deielk>n(s).  ':"- 


v'.A^:..^, 
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Table  2.— Federal  FACiLmES  Secdon 


SNe  naiTiB 


City/oounty 


AK 

AK 

AK 

AK 

AK 

AK 

AL 

AL 

AL 

AZ 

AZ 

AZ 

CA 

CA 

CA 

CA 

CA 

CA 

CA 

CA 

CA 

CA 

CA 

CA 

CA 

CA 

CA 

CA 

CA 

CA 

CA 

CA 

CA 

CA 

CA 

CO 

CO 

CO 

CT 

DE 

FL. 

FL. 

FL. 

FL. 

FL. 

GA 

QA 

GU 

HI  . 

Hi  . 

HI  . 

lA  . 

ID. 

ID  . 

IL.. 

IL.. 

IL.. 

IL.. 

KS 

KY 

LA 

MA 

MA 

MA 

MA 

MA 

MA 

MA 

MA 

MD 

MD 

MD 


Adak  Naval  Air  Station 

Eieison  Air  Force  Base J. 

Elmendorf  Air  Force  Base 

Fort  Richardson  (USARMY) 

Fort  Wainwright  

Standard  Staei&Metals  Salvage  Yard  (USOOT) 

Alabama  Army  Ammunifion  Plant  

Anrvston  Army  Depot  (SE  Industrial  Area)  

Redstone  Arsenal  (USARMY/NASA)  

LJK.e  Air  Force  Base _ ........... 

Williams  Air  Force  Base' 

Yuma  Marine  Corps  Air  Station 

Barstow  Marine  Corps  Logistics  Base 

Camp  Perxleton  Marine  Corps  Base 

Castle  Air  Force  Base  

Corword  Naval  Weapons  Station 

Edwards  Air  Force  Base  

El  Toro  Marine  Corps  Air  Station 

Fort  Ord  

George  Air  Force  Base  

Jet  Propulsion  Laboratory  (NASA) 

LEHR/OW  Campus  Landfill  (USDOE) 

Lawrence  Livermore  Lab  Site  300  (USDOE)  .... 

Lawrerx»  Livermore  Laboratory  (USDOE)  

March  Air  Force  Base  .. ..„. 

Mattier  Air  Force  Base  

McCleilan  Air  Force  Base  (GW  Contam) 

Moffett  Naval  Air  Station  

Norton  Air  Force  Base 

Rivert)ank  Army  Ammunitfon  Plant  

Sacramento  Army  Depot 

Sharpe  Army  Depot 

Tracy  Defense  Depot  (USARMY)  

Travis  Air  Force  Base _ 

Treasure  Islarxl  Naval  StatiorvHun  R  An 

Air  Force  Plant  PJKS  

Rocky  Flats  Plant  (USDOE)  

Rocky  Mountain  Arsenal  (USARMY)  ^... 

New  Lorxton  Submarine  Base  

Dover  Air  Force  Base 

Cecil  FieW  Naval  Air  Statton  

Homestead  Air  Force  Base 

Jacksonville  Naval  Air  Station 

Pensacola  Naval  Air  Statkxi 

Whiting  Field  Naval  Air  StatkKi  . 

Marine  Corps  Logistks  Base  

Robins  Air  Force  B8se(Lf#4/Sludge  lagoon 

Andersen  Air  Force  Base 

Naval  Computer  &  Telecommunications  Aree  .. 

Pearl  Harbor  Naval  Complex  

SchofieW  Banacks  (USARMY) 

Iowa  Army  Ammunition  Plant _.... 

Idaho  National  Engineering  Lab  (USDOE)  

Mountain  Home  Air  Force  Base 

Joliet  Army  Ammunitkm  Plant  (LAP  Area) 

Joiiet  Army  Ammunitkxi  Plarrt  (Mig  Area) 

Sangamo  Electric/Crab  Orchard  NWR  (USDOt . 

Savanna  Army  Depot  Activity 

Fort  Riley 

Paducah  Gaseous  Diffusion  Plant  (USDOE) 

Louisiana  Army  Ammunitx>n  Plant 

Fort  Devens 

Fort  Devens-Sudbury  Training  Anrwx 

Hanscom  FiekVHanscom  Air  Force  Base  ...._... 
Materials  Technok>gy  Laboratory  (USARMY)  .... 
NatKk  Laboratory  Army  Research,  D&E  Cnlr  ^., 

Naval  Weapons  Industrial  Reserve  Plant  

Otis  Air  National  Guard  (USAF)  

South  Weyrrouth  Naval  Air  Statkxi 

Aberdeen  Proving  Grourxls  (Edgewood  Area)  ., 

Aberdeen  Proving  Ground  (Mchaelsville  LF  

Bellsville  AgrkuRural  Research  (USDA)  


Ad^ 

Fairtienks  N  Star  Borouglt. 

Greater  Anchorage  Borough. 

Anchorage. 

Fairbanks  N  Star  Borough. 

Anchorage. 

Chldersburg. 

Amiston. 

Huntsvile. 

Glendale. 

Chandler. 

Yuma 

Barstow. 

San  Diego  County. 

Merced. 

Concord. 

Kem  County. 

El  Toro. 

Marina. 

Victorville. 

Pasadena 

Davis. 

Livermore. 

Livemiore. 

Riverside. 

Sacramento. 

Sacramento. 

Sunnyvale. 

San  Bernardino. 

Rivert)ank. 

Sacramento. 

Lathrop. 

Tracy. 

Solano  County. 

San  Francisco. 

Waterton. 

GoMen. 

Adams  County. 

New  London. 

Dover. 

Jacksonville. 

Homestead. 

Jacksonville. 

Pensacola 

Miltoa 

AlMny. 

Houston  County. 

Yigo. 

Oahu. 

Pearl  Hatoor. 

Oahu. 

MkJdtotowa 

ktehoFaUs. 

Mountain  Home. 

Joliet 

JolieL 

Carterville. 

Sovarwia 

Junctton  City. 

Paducah. 

Doyline. 

Fort  Devens. 

Mkldlesex  County. 

Bedford. 

Watertown. 

Natick. 

Bedford. 

FalnKXJih. 

Weymouth. 

Edgewood. 

Aberdeea 

BettsvHIe. 


J 
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Table  2.— Federal  FAOLmES  Sectton— ConUnued 


state 


MD 
MD 

me 

ME 
ME 

MN 

MN 

MO 

MO 

MO 

NC. 

NC. 

HE. 

NH. 

NJ  . 

NJ  . 

NJ  . 

NJ  . 

NJ  . 

NJ  . 

NM 

NY 

NY, 

NY 

NY, 

OH 

OH 

OH 

OK 

OR 

OR 

PA 

PA 

PA 

PA 

PA 

PA 

PR 

Rl  . 

Rl  . 

SO 

SO 

SO 

TN 

TN 

TN 

TX 

TX 

TX 

TX 

UT 

UT 

UT 

UT 

VA 

VA 

VA 

VA 

VA 

VA 

WA 

WA 

WA 

WA 

WA 

WA 

WA 

WA 

WA 

WA 


Site  name 


Indten  Head  Naval  Surface  Warfare  Center  .... 

Patuxert  River  Naval  Air  Stetion — 

BiunswtoK  Navai  Air  Station 

Lortng  Air  Force  Base  — 

Portsmouth  Naval  Shipyard 

Naval  Industrial  Reserve  Ordnance  Plant 

New  Brighton/Arden  Hills/TCAAP  (USARMY)  . 
Twin  Cities  Air  Force  Base  (SAR  Landfil)  . — 
Late  City  Anny  Ammu.  Plant  (NW  Lagoon)  ..„ 
Wetdon  Spring  Former  Army  Ordnance  Works 
Weldon  Spring  Quarry/Ptant/Pitts  (USOOE)  -., 

Canp  L^ne  MHitary  Res.  (USNAVY) L^ 

Cherry  Point  Marine  Corps  Air  Station 

Comhusker  Army  Ammunitkxi  Plant ... 

Pease  Air  Force  Base  -..., 

Federal  Aviatkxi  Admin.  Tech.  Center  .^. 

Fort  Dix  (LarxrtiH  Site) 

Naval  Air  Engineering  Center 

Naval  Weapons  Statran  Earle  (Site  A) — 

Pkatinny  Arsenal  (USARMY) 

W.R.  Grace/Wayne  Interim  Storage  (USOOE) 

Cal  West  Metals  (USSBA)  

Lee  Acres  Landfill  (USOOI) 

Brookhaven  Natkxial  Laboratory  (USOOE) 

Qrtffiss  Air  Force  Base  

Plattstxjrgh  Air  Force  Base » 

Seneca  Army  Depot 

Feed  Materials  Productkxi  Center  (USOOE) 

Mound  Plant  (USDOE) ^ --- 

Wright-Patterson  Air  Force  Base  

Tinker  Air  Force  (SoWier  Cr/BWg  300) ~ 

Fremont  Nat.  Forest  Uranium  Mines  (USOA)  

Umatilla  Army  Depot  (Lagoons)  — 

Letterkenny  Anrry  Depot  (PDO  Area)  .4..~~ 

Letterkermy  Army  Depot  (SE  Area) . 

Naval  Air  DevelopmerTt  Center  (8  Areas)  ^... 

Navy  Ships  Parts  Control  Center 

Tobytianna  Army  Depot  _ 

Wiltow  Grove  Naval  Air  &  Air  Res.  Stn 

Naval  Security  Group  Activity 

Davisville  Naval  Constnx;tk)n  Batt  Cent  

Newport  Naval  EducatkxVTraining  Center 

Parris  Island  Marine  Corps  Recruit  Depot 

Savannah  River  Site  (USDOE)  

Ellsworth  Air  Force  Base ..» 

Memphis  Defense  Depot  (DLA) 

Milan  Army  Ammunitkxi  Plant 

Oak  Rklge  Reservatkxi  (USDOE) _.... 

Air  Force  Plant  *4  (General  Dynamics)  

Lone  Star  Amy  Ammunitkxi  Plant . — 

Longhom  Army  Ammunition  Plant  ....... 

Pantex  Plant  (USDOE) 

Hill  Air  Force  Base  

Monticello  Mill  Tailings  (USDOE)  .._ 

Ogden  Defense  Depot  (DLA)  «. .s., 

Tooele  Anrry  Depot  (North  Area)  ~...... 

Defense  General  Supply  Center  (DLA) 

Fort  EustJs  (US  Arniy)  , 

Langley  Air  Force  Base/NASA  Langiey  Cntr  „ 

Marine  Corps  Corrtiat  Devek3pment  Command  .... 

Naval  Surface  Warfare — DaMgren 

Naval  Weapons  Station — ^Yorktown 

American  Lake  Gardens/McChord  AFB 

Bangor  Naval  Submarine  Base 

Bangor  Ordnance  Disposal  (USNAVY) 

Fairchikj  Air  Force  Base  (4  Waste  Areas)  

Fort  Lewis  Logistcs  Center 

Hanfcxd  1  CD-Area  (USDOE)  .._ 

Hanfcxd  200-Area  (USOOE) 

Hantord  300-Area  (USDOE) _ , 

Jackson  Park  Housing  Complex  (USNAVY) , 

Naval  Air  Station,  WhMbey  Island  (Ault) 


City/bounty 


IndtenHead. 

SL  Marys  Coun^. 

Brunswick. 


KNtory.         ^ 

Fridtoy. 

New  Brighton.      .    :  ...-^ 

Minns8poiis<  t » 

Indepetidenoe. 

St  Charles  County. 

SL  Chartes  County. 

Onsk>w  County. . 

HavekKk. 

Hal  County. 

Portsmouth/I^ewington. 

Attantic  County. 

Pemberton  Township. 

LakehursL 

Colts  Neck. 

Rockaway  Township. 

Wayne  Township. 

Lemitar. 

Farmington. 

Upton. 

Rome. 

Ptattsburgh. 

Romulus. 

Femakl 

Miamisburg. 

Dayton. 

Oklahoma  City. 

Lakeview. 

Hermiston. 

Franklin  County. 

Chambersburg. 

Warminster  Township. 

Mechanicstxjrg. 

Tobyhanna. 

WiHow  Grove. 

Satiana  Seca. 

North  Kingston. 

Newport 

Panris  Island 

Aiken. 

Rapkj  City.         . 

Memphis. 

Milan. 

Oak  Rklge. 

Fort  Worth. 

Texarkana.  .'_. 

Kamack. 

Pantex  Village.  „  i  ■ . . 

Ogden. 

Monticelk). 

Ogden 

Tooele. 

Chesterfiekf  County. 

Newport  News. 

Hannpton. 

Quantico.        .       .;:  ; 

Dahlgren.  •     '    " 

Yorktown. 

Tacoma _ 

Silvenjale. 
Bremerton. 
Spokane  County. 
TiKcum. 
Benton  County. 
Benton  County.  •-  ' 

Benton  County. 
Kitsap  County. 
WtikJbey  Island.        kj^ 


Notes(a) 
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Table  2.— Federal  FAcmnES  Section— Continued 


stats 

SMename 

City/counly 

Noles(8d 

WA 

Naval  Undersea  Wailare  Station  (4  Areas) 

Keyport 
Manchester. 
Irxfan  Island. 
BrBmerton. 
Mineral. 

Point  PleaSent ■. 

Cheyenne. 

WA  ......._ 

WA 

WV 

WV 

WY 

OM  Navy  DtJmfV^4a^C!hester  Lab  (USEPA/NOAA) 

Port  Hadock  Detachment  (USNAVY) 

Puget  Sound  Naval  Shipyard  Complex 

Allegany  Balistics  Laboratory  (USNAVY) .......    ... 

West  Virginia  Ordnance  (USARMY)  

F.E.  Warren  Air  Force  Base „ 

S 

(a)  A-Based  on  issuance  of  health  advisory  by  Agency  for  Toxic  Substances  and  Disease  Registry  (if  scored.  HRS  score  need  not  be  > 
28.50). 
C-Sites  on  construction  completion  HsL 

S-Staie  top  priority  (indudeo  among  the  100  top  priority  sites  regardless  of  score). 
P-Sites  with  peilial  deletion(s). 


(FR  Doc.  96-32353  Filed  12-20-96;  8:45  am] 
BIUJNQC006I 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  300 

National  PrtorHiM  Ust  for  Uncontroltod 
Hazardous  Waste  Sites,  Proposed  Rule 
No.  21 

agency:  EnviTonmantal  ProtecticMi 

Agency. 

ACTION:  Proposed  rale.  ' 

SUMMARY:  The  Comprehensive 
Environmental  Response, 
Compensation,  and  Liability  Act  of  1980 
("CERCLA"  or  "the  Act"),  as  ainended. 
requires  that  the  National  Oil  and 
Hazardous  Substances  Pollution 
Contingency  Plan  ("NCP")  include  a  list 
of  national  priorities  among  the  known 
releases  or  threatened  releases  of 
hazardous  substances,  pollutants,  or 
contaminants  throughout  the  United 
States.  The  National  Priorities  List 
("NPL")  constitutes  this  list. 

This  rule  proposes  to  add  5  new  sites 
to  the  General  Superfund  Section  of  the 
NPL  and  withdraws  the  proposal  of  one 
site.  The  NPL  is  intended  primarily  to 
guide  the  Environmental  Protection 
Agency  ("EPA"  or  "the  Agency")  in 
determining  which  sites  warrant  further 
investigation  to  assess  the  nature  and 
extent  of  public  health  and 
environmental  risks  associated  with  the 
site  and  to  determine  what  CERCLA- 
financed  remedial  action(s),  if  any,  may 
be  appropriate. 

DATES:  Comments  must  be  submitted 
(postmarked)  on  or  before  Febniary  21, 
1997. 

ADDRESSES: 

By  Mail:  Mail  original  and  three  copies 
of  comments  (no  facsimiles  or  tapes) 
to  Docket  Coordinator,  Headquarters; 
U.S.  EPA;  CERCLA  Docket  Office; 
(Mail  Code  5201G);  401  M  Street.  SW; 
Washington,  DC  20460;  703/603- 
8917. 

By  Federal  Express:  Send  original  and 
three  copies  of  comments  (no 
facsimiles  or  tapes)  to  Docket 
Coordinator,  Headquarters;  U.S.  EPA; 
CERCLA  Docket  Office;  1235  Jefferson 
Davis  Highway;  Crystal  Gateway  *1, 
First  Floor;  Arlington,  VA  22202. 

By  E-Mail:  Comments  in  ASCII  format 
only  may  be  mailed  directly  to 
SUPERFUND. 

DOCKET©EP AMAIL.EPA.GOV.  E- 
mailed  comments  must  be  followed 
up  by  an  original  and  three  copies 
sent  by  mail  or  Federal  Express. 
For  additional  Docket  addresses  and 

further  details  on  their  contents,  see 


Section  I  of  the  SUPPLEMBTT ARY 
INFORMATION  portion  of  this  preamble. 
FOR  FURTHER  MFORMATKM  CONTACT: 
Terry  Keidan,  State  and  Site 
Identification  Center.  Office  of 
Emergency  and  Remedial  Response 
(Mail  Code  5204G),  U.S.  Environmental 
Protection  Agency,  401  M  Street.  SW. 
Washingtoif.  DC.  20460.  or  the 
Superfund  Hottine,  Phone  (800)  424- 
.9346  or  (703)  412-9810  in  the 
Washington,  DC,  metropolitan  area. 

SUPPLEMENTARY  INFORMATION: 

L  Intioducti<m 

n.  ContenU  of  This  Proposed  Rule 

m.  Executive  Order  12866 

IV.  Unfunded  Mandates  ; 

V.  E^BCt  on  Small  Businesses 

L  Introduction 

Background 

In  1980,  Congress  enacted  the 
Comprehensive  Environmental 
Response.  Compensation,  and  Liability 
Act,  42  U.S.C.  9601-9675  ("CERCLA"  or 
"the  Act"),  in  response  to  the  dangers  of 
uncontrolled  hazardous  waste  sites. 
CERCLA  was  amended  on  October  17. 
1986,  by  the  Superfund  Amendments 
and  Reauthorization  Act  ("SARA"). 
Public  Uw  99-499. 100,  Stat.  1613  et 
seq.  To  implement  CERCLA,  EPA 
promulgated  the  revised  National  Oil 
and  Haaudous  Substances  Pollution 
Contingency  Plan  ("NCP"),  40  CFR  Part 
300,  on  July  16. 1982  (47  FR  31180), 
pursuant  to  CERCLA  section  105  and 
Executive  Order  12316  (46  FR  42237, 
August  20. 1981).  The  NCP  sets  forth  the 
guidelines  and  procedures  needed  to 
respond  under  CERCLA  to  releases  and 
threatened  releases  of  hazardous 
substances,  pollutants,  or  contaminants. 
EPA  has  revised  the  NCP  on  several 
occasions.  The  most  recent 
comprehensive  revision  was  on  March 
8, 1990  (55  FR  8666). 

Section  105(a)(8)(A)  of  CERCLA 
requires  that  the  NCP  include  "criteria 
for  determining  priorities  among 
releases  or  threatened  releases 
throughout  the  United  States  for  the 
purpose  of  taking  remedial  action  and. 
to  the  extent  practicable,  taking  into 
accoimt  the  potential  urgency  of  such 
action,  for  the  purpose  of  taking  removal 
action."  "Removal"  actions  are  defined 
broadly  and  include  a  wide  range  of 
actions  taken  to  study,  clean  up,  prevent 
or  otherwise  addi;^s  releases  and 
threatened  releases.  42  USC  9601(23). 
"Remedial  actions"  are  those 
"consistent  with  fwrmanent  remedy. 
taken  instead  of  or  in  addition  to 
removal  actions  •  *  •."42  USC 
9601(24). 

Piirsuant  to  section  105(a)(8)(B)  of 
CERCLA.  as  amended  by  SARA,  EPA 


has  promulgated  a  list  of  national 
priorities  among  the  known  or 
threatened  releases  of  hazardous 
substances,  pollutants,  or  contaminants 
throughout  the  United  States.  That  list. 
which  is  Appendix  B  of  40  CFR  Part 
300.  is  the  National  Priorities  List 
("NPL"). 

CERCLA  section  10S(a)(8)(B)  defines 
the  NPL  as  a  list  of  "releases"  and  as  a 
list  of  the  highest  priority '  'facilities. ' ' 
CERCLA  section  105(a)(8)(B)  also 
requires  that  the  NPL  be  revised  at  least 
annually.  A  site  may  undergo  remedial 
action  financed  by  tiie  Trust  Fund 
established  under  CERCLA  (commonly 
referred  to  as  the  "Superfund")  only 
after  it  is  placed  on  the  NPL,  as 
provided  in  the  NCP  at  40  CFR 
300.425(b)(1).  However,  imder  40  CFR 
300.425(b)(2)  placing  a  site  on  the  NPL 
"does  not  imply  that  monies  will  be 
expended."  EPA  may  pursue  other 
appropriate  authorities  to  remedy  the 
releases,  including  enforcement  action 
under  CERCLA  and  other  laws.  Further, 
the  NPL  is  only  of  limited  significance, 
as  it  does  not  assign  liability  to  any 
party  or  to  the  owner  of  any  specific 
property.  See  Report  of  the  Senate 
Committee  on  Environment  and  Public 
Works.  Senate  Rep.  No.  96-848,  96th 
Cong.,  2d  Sess.  60  (1980),  48  FR  40659 
(September  8,  1983). 

Three  mechanisms  for  placing  sites  on 
the  NPL  for  possible  remedial  action  are 
included  in  the  NCP  at  40  CFR 
300.425(c).  Under  40  CFR  300.425(c)(1). 
a  site  may  be  included  on  the  NPL  if  it 
scores  suffidenUy  high  on  the  Hazard 
Ranking  System  ("HRS"),  which  EPA 
promulgated  as  Appendix  A  of  40  CFR 
Part  300.  On  December  14, 1990  (55  FR 
51532),  EPA  promulgated  revisions  to 
the  HRS  partly  in  response  to  CERCLA 
section  105(c),  added  by  SARA.  The 
revised  HRS  evaluates  four  pathways: 
groimd  water,  surface  water,  soil 
exposure,  and  air.  The  HRS  serves  as  a 
screening  device  to  evaluate  the  relative 
potential  of  uncontrolled  hazardous 
substances  to  pose  a  threat  to  human 
health  or  the  environment.  As  a  matter 
of  Agency  policy,  those  sites  that  score 
28.50  or  greater  on  the  HRS  are  eligible 
for  the  NPL. 

Under  a  second  mechanism  for 
adding  sites  to  the  NPL,  each  State  may 
designate  a  single  site  as  its  top  priority, 
regardless  of  the  HRS  score.  This 
mechanism,  provided  by  the  NCP  at  40 
CFR  300.425(c)(2),  requires  that,  to  the 
extent  practicable,  the  NPL  include 
within  the  100  highest  priorities  one 
facility  designated  by  each  State  as 
representing  the  greatest  danger  to 
public  health,  welfare,  or  the 
environment  among  known  facilities  in 
the  SUte  (see  42  U.S.C.  9605(a)(8)(B)). 
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The  third  mechanism  for  listing, 
included  in  the  NCP  at  40  CFR 
300.425(c)(3),  allows  certain  sites  to  be 
listed  r^ardless  of  their  HRS  score,  if 
all  of  the  following  conditions  are  met: 

•  The  Agency  for  Toxic  Substances 
and  Disease  Registry  (ATSDR)  of  the 
U.S.  Public  Health  Service  has  issued  a 
health  advisory  that  recommends 
dissociation  of  individuals  from  the 
release. 

•  EPA  determines  that  the  release 
poses  a  significant  threat  to  public 
health. 

•  EPA  anticipates  that  it  will  be  more 
cost-effective  to  use  its  remedial 
authority  than  to  use  its  removal 
authority  to  respond  to  the  release. 

EPA  promulgated  an  original  NPL  of 
406  sites  on  September  8, 1983  (48  FR 
40658).  The  NPL  has  been  expanded 
since  then,  most  recently  on  Jime  17, 
1996  (61  FR  30510). 

The  NPL  includes  two  sections,  one  of 
sites  that  are  evaluated  and  cleaned  up 
by  EPA  (the  "General  Superfund 
Section"),  and  one  of  sites  being 
addressed  generally  by  other  Fwieral 
agencies  (the  "Federal  FadUties 
Section").  Under  Executive  Order  12580 
(52  FR  2923,  January  29, 1987)  and 
CERCLA  section  120,  each  Federal 
agency  is  responsible  for  carrying  out 
most  response  actions  at  facilities  under 
its  own  jiirisdiction,  custody,  or  control, 
although  EPA  is  responsible  for 
preparing  an  HRS  score  and 
determining  whether  the  facility  is 
placed  on  the  NPL.  EPA  generally  is  not 
the  lead  agency  at  Federu  Facilities 
Section  sites,  and  its  role  at  such  sites 
is  accordingly  less  extensive  than  at 
other  sites. 

Site  Boundaries 

The  NPL  does  not  describe  releases  in 
precise  geographical  terms;  it  would  be 
neither  feasible  nor  consistent  with  the 
limited  piupose  of  the  NPL  (as  the  mere 
identification  of  releases),  for  it  to  do  so. 

CERCLA  section  105(a)(8)(B) 
mandates  listing  of  national  priorities 
among  the  known  "releases  or 
threatened  releases."  The  purpose  of  the 
NPL  is  merely  to  identify  releases  that 
are  priorities  for  further  evaluation. 
Although  a  CERCLA  "facility"  is 
broadly  defined  to  include  any  area 
where  a  hazardous  substance  release  has 
"come  to  be  located"  (CERCLA  section 
101(9)),  the  listing  process  itself  is  not 
intended  to  define  or  reflect  the 
boundaries  of  such  facilities  or  releases. 
Of  course,  HRS  data  upon  which  the 
NPL  placement  was  based  will,  to  some 
extent,  describe  which  release  is  at 
issue.  That  is;  the  NPL  site  would 
include  all  releases  evaluated  as  part  of 
that  HRS  analysis. 


When  a  site  is  listed,  it  is  necessary 
to  define  the  release  (or  releases) 
encompassed  by  the  listing.  The 
approach  generally  used  is  to  delineate 
a  geographical  area  (usually  the  area 
within  an  installation  or  plant 
boundaries)  and  identify  the  site  by 
reference  to  that  area.  As  a  legal  matter, 
the  site  is  not  coextensive  with  that 
area,  and  the  boundaries  of  Hie 
installation  or  plant  are  not  the 
"boimdaries"  of  the  site.  Rather,  the  site 
consists  of  all  contaminated  areas 
within  the  area  used  to  identify  the  site, 
as  well  as  any  other  location  to  wluch 
contamination  from  that  area  has  come 
to  be  located,  or  from  which  that 
contamination  came. 

In  other  words,  while  geographic 
terms  are  often  used  to  designate  the  site 
(e.g.,  the  "Jones  Co.  plant  site")  in  terms 
of  the  property  owned  by  a  particular 
party,  the  site  properly  luiderstood  is 
not  limited  to  that  property  (e.g.,  it  may 
extend  beyond  the  property  due  to 
contaminant  migration),  and  conversely 
may  not  occupy  the  full  extent  of  the 
property  (e.g.,  where  there  are 
uncontaminated  parts  of  the  identified 
property,  they  may  not  be,  strictly 
speaking,  part  of  the  "site").  The  "site" 
is  thus  neither  equal  to  nor  confined  by 
the  boundaries  of  any  specific  property 
that  may  give  the  site  its  name,  and  the  ' 
name  itself  should  not  be  read  to  imply 
that  this  site  is  coextensive  with  the  ^ 
entire  area  within  the  property 
boundary  of  the  installation  or  plant 
The  precise  natiue  and  extent  of  the  site 
are  typically  not  known  at  the  time  of 
listing.  Also,  the  site  name  is  merely 
used  to  help  identify  the  geographic 
location  of  the  contamination.  For 
example,  the  "Jones  Co.  plant  site," 
does  not  imply  that  the  Jones  company 
is  resp<Hisible  for  the  contamination 
located  on  the  plant  site. 

EPA  regulations  provide  that  the 
"nature  and  extent  of  the  threat 
presented  by  a  release"  will  be  - 
determined  by  a  Remedial  Investigation/ 
Feasibility  Study  (RI/FS)  as  more 
information  is  developed  on  site 
contamination  (40  CFR  300.430(d)). 
During  the  RI/FS  process,  the  release 
may  be  foimd  to  be  larger  or  smaller 
than  was  originally  thought,  as  more  is 
learned  about  the  80urce(s)  and  the 
migration  of  the  contamination. 
However,  this  inquiry  focuses  on  an 
evaluation  of  the  threat  posed;  the 
boundaries  of  the  release  need  not  be 
exactly  defined.  Moreover,  it  generally 
is  impossible  to  discover  the  Kill  extent 
of  where  the  contamination  "has  come 
to  be  located"  before  all  necessary 
studies  and  remedial  work  are 
completed  at  a  site.  Indeed,  the 
boimdaries  of  the  contamination  can  be 


expected  to  change  over  time.  Thus,  in 
most  cases,  it  may  be  impossible  to 
describe  the  boundaries  of  a  release 
with  absolute  certainty. 

Further,  as  noted  ahove.  NPL  listing 
does  not  assign  liability  to  any  party  or 
to  the  owner  of  any  specific  property. 
Thus,  if  a  party  does  not  believe  it  is 
liable  for  releases  on  discrete  parcels  of 
propenrty.  supporting  information  can  be 
submitted  to  the  Agency  at  any  time 
after  a  party  receives  notice  it  is  a 
potentially  responsible  party. 

For  these  reasons,  the  NH,  need  not 
be  amended  as  further  research  reveals 
more  information  about  the  location  of 
the  contamination  or  release. 

Deletions/Cleanups 

EPA  may  delete  sites  from  the  NPL 
where  no  further  response  is 
appropriate  under  Superfund,  as 
explained  in  the  NCP  at  40  CFR 
<00.425(e).  This  section  also  provides 
that  EPA  shall  consult  with  states  on 
proposed  deletions  and  shall  consider 
whether  any  of  the  following  criteria 
have  been  met: 

(i)  Responsible  parties  or  other 
persons  have  implemented  all 
appropriate  resp<»ise  actions  required; 

(ii)  AH  appropriate  Superfimd- 
financed  response  has  been 
implemented  and  no  further  response 
action  is  required;  or 

(iii)  The  remedial  investigation  has 
shown  the  release  poses  no  significant 
threat  to  pubUc  health  or  the 
environment,  and  taking  of  remedial 
measures  is  not  appropriate. 
To  date,  the  Agency  has  deleted  132 
sites  from  the  NPL. 

In  November  1995,  EPA  initiated  a 
new  policy  to  delete  portions  of  l>IPL 
sites  wh««  cleanup  is  complete  (60  FR 
55465,  November  1,  1995).  Total  site 
cleanup  may  take  many  years,  while 
portions  of  the  site  may  have  been 
cleaned  up  and  available  for  productive 
use.  As  of  December  1996,  EPA  has 
partially  deleted  4  sites. 

EPA  also  has  developed  an  NPL 
construction  completion  list  ("CCL")  to 
simplify  its  system  of  categorizing  sites 
and  to  better  communicate  the 
successful  completion  of  cleanup 
activities  (58  FR  12142,  March  2. 1993). 
Sites  quahfy  for  the  CCl.  when: 

(1)  any  necessary  physical 
construction  is  complete,  whether  or  not 
final  cleanup  levels  or  other 
requirements  have  been  achieved; 

(2)  EPA  has  determined  that  the 
response  action  should  be  limited  to 
measures  that  do  not  involve 
constructicHi  (e.g.,  institutional 
controls);  or 

(3)  the  site  quidifies  for  deletion  from 
the  NPL. 
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Inchuion  of  a  site  on  the  CCL  has  no 
legal  significance. 

In  additicm  to  the  125  sites  that  have 
been  deleted  from  the  NPL  because  they 
have  been  cleaned  up  (7  sites  have  been 
deleted  based  on  defeiral  to  other 
authorities  and  are  not  considered 
cleaned  up),  an  additional  287  sites  are 
also  on  the  NPL  CCL.  Thus,  as  of 
December  1996,  the  CCL  consists  of  412 


Public  Comment  Period 

The  documents  that  form  the  basis  for 
EPA's  evaluation  and  scoring  of  sites  in 
this  rule  are  contained  in  dockets 
located  both  at  EPA  Headquarters  and  in 
the  appropriate  Regional  offices.  The 
dockets  are  available  for  viev«ring,  by 
appointment  only,  after  the  appearance 
of  this  rule.  The  hours  of  operation  for 
the  Headqiiarters  docket  are  from  9:00 
a.m.  to  4:00  p.m.,  Monday  through  ^ 

Friday  excluding  Federal  holidays. 
Please  contact  individual  Regional 
dockets  for  hours. 
Docket  Coordinator,  Headquarters,  U.S. 

EPA  CERCLA  Docket  Office,  Crystal 

Gateway  #1,  Ist  Floor,  1235  Jefferson 

Davis  Highway,  Arlington,  VA  22202, 

703/603-8917. 

(Please  note  this  is  a  visiting  address 
only.  Mail  conun«its  to  addr^  listed 
in  ADDRESSES  section  above.) 
Jim  Kyed,  Region  1,  U.S.  EPA  Waste 

Management  Records  Center,  HRC- 

CAN-7.  J.F.  Kennedy  Federal 

Building.  Boston.  MA  02203-2211. 

617/573-9656. 
Ben  Conetta,  Region  2,  U.S.  EPA,  290 

Broadway,  New  York.  NY  10007- 

1866,  212/637-4435. 
Diane  McCreary,  Region  3,  U.S.  EPA 

Library.  3rd  Floor,  841  Chestnut 

Building,  9th  &  Chestnut  Streets, 

Philadelphia,  PA  19107.  215/566- 

5250. 
Kathy  Piselli,  Region  4,  U.S.  EPA.  100 

Alabama  Street,  SW,  Atlanta.  GA 

30303.  404/562-8190. 
Cathy  Freeman.  Region  5.  U.S.  EPA. 

Reonds  Center.  Waste  Management 

Division  7-J.  Metcalfe  Federsd 

Building.  77  West  Jackson  Boulevard. 

Chicago.  IL  60604.  312/886-6214. 
Bart  Canellas,  Region  6.  U.S.  EPA.  1445 

Ross  Avenue,  Mail  Code  6H-MA, 

Dallas,  TX  75202-2733.  214/655- 

6740. 
Carole  Long.  Region  7.  U.S.  EPA.  726 

Minnesota  Avenue,  Kansas  Qty.  KS 

66101, 913/551-7224. 
Bob  Heise,  Region  8.  U.S.  EPA,  999  18th 

Street.  Suite  500.  Denver.  CO  80202- 

2466.  303/312-6831. 
Carolyn  Douglas.  Region  9,  U.S.  EPA.  75 

Hawthorne  Street.  San  Francisco,  CA 

94105.  415/744-2343. 


David  Bennett.  Region  10.  U.S.  EPA, 
11th  Floor,  1200  6th  Avenue.  Mail 
Stop  HW-114.  Seattle.  WA  98101. 
206/553-2103. 

Except  for  the  site  being  proposed 
baaed  on  ATSDR  health  advisory 
criteria,  the  Headquarters  docket  for  this 
rule  contains:  HRS  score  sheets  for  each 
proposed  site;  a  Documentation  Record 
for  each  site  describing  the  information 
used  to  compute  the  score;  information 
for  any  site  affected  by  partioilar 
statutory  requirements  or  EPA  listing 
poUdes;  and  a  Ust  of  documents 
refarenced  in  the  Documentation 
Record.  For  the  site  proposed  based  on 
ATSDR  health  advisory  criteria,  the 
Headquarters  docket  contains  the 
ATSDR  Health  Advisory  and  EPA's 
documentation  supporting  the  proposed 
listing. 

The  Headquarters  docket  also 
contains  an  "Additional  Information" 
document  which  provides  a  general 
discussion  of  the  statutory  reqiiirements 
affecting  NPL  listing,  the  purpose  and 
implementation  of  the  NPL.  and  the 
economic  impacts  of  NPL  listing. 

Each  Regional  docket  for  this  rule 
contains  all  of  the  information  in  the 
Headquarters  docket  for  sites  in  that 
Region,  plus,  for  the  sites  proposed 
based  on  HRS  score,  the  act\ial  reference 
documents  containing  the  data 
principally  relied  upon  and  cited  by 
EPA  in  calculating  or  evaluating  the  - 
HRS  scores  for  sites  in  that  Region. 
These  reference  documents  are  available 
only  in  the  Regional  docJcets.  Interested 
parties  may  view  documents,  by 
appointnient  only,  in  the  Headquarters 
or  the  appropriate  Regional  docket  or 
copies  may  be  requested  from  the 
Headquarters  or  appropriate  Regional 
docket.  An  informal  written  request, 
rather  than  a  formal  request  under  the 
Freedom  of  Information  Act,  should  be 
the  ordinary  procedure  for  obtaining 
copies  of  any  of  these  dociunents. 

EPA  considers  all  comments  received 
during  the  cbmment  period.  During  the 
comment  period,  comments  are  placed 
in  the  Headquarters  docket  and  are 
available  to  the  public  on  an  "as 
received"  basis.  A  complete  set  of 
comments  will  be  available  for  viewing 
in  the  Regional  docket  approximately 
one  week  after  the  formal  comment 
period  closes.  Comments  received  after 
the  comment  period  closes  will  be 
available  in  the  Headquarters  docket 
and  in  the  Regional  docket  on  an  "as 
received"  basis.  Comments  that  include 
complex  or  voluminous  reports,  or 
materials  prepared  for  purposes  other 
than  HRS  scoring,  should  point  out  the 
specific  information  that  EPA  should 
consider  and  how  it  affects  individual 


HRS  fector  values.  See  Nmthside 
Sanitary  Landfill  v.  Thomas.  849  F.2d 
1516  PC.  Cir.  1988).  EPA  will  make 
final  listing  decisions  after  considering 
the  relevant  comments  received  during 
the  comment  period. 

In  past  rules.  EPA  has  attempted  to 
respond  to  late  comments,  or  when  that 
was  not  practicable,  to  read  all  late 
comments  and  address  those  that 
brought  to  the  Agency's  attention  a 
fundamental  error  in  the  scoring  of  a 
site.  Although  EPA  intends  to  pursue 
the  same  policy  v^th  sites  in  this  rule. 
EPA  can  guarantee  that  it  will  consider 
only  those  comments  postmarked  by  the 
close  of  the  formal  comment  period. 
EPA  has  a  policy  of  not  delaying  a  final 
listing  decision  solely  to  accommodate 
consideration  of  late  comments. 

In  certain  instances,  interested  parties 
have  written  to  EPA  concerning  sites 
which  were  not  at  that  time  proposed  to 
the  NPL.  If  those  sites  are  later  proposed 
to  the  NPL,  parties  should  review  their 
earUer  concerns  and,  if  still  appropriate, 
resubmit  those  concerns  for 
consideration  during  the  formal 
comment  period.  Site-specific 
correspondence  received  prior  to  the 
period  of  formal  proposal  and  comment 
will  not  generally  be  included  in  the 
docket. 

n.  Contents  of  This  Proposed  Rule 

Table  1  identifies  the  5  sites  in  the 
General  Superfund  Section  being 
proposed  to  the  NPL  in  this  rule.  This 
table  follows  this  preamble.  Foiu  sites 
are  proposed  based  on  HRS  scores  of 
28.50  or  above  and  one  site  is  proposed 
based  on  ATSDR  health  advisory 
criteria.  The  sites  in  Table  1  are  Usted 
alphabetically  by  State,  for  ease  of 
identification,  with  group  nimiber 
identified  to  provide  an  indication  of 
relative  ranking.  To  determine  group 
number,  sites  on  the  NPL  are  placed  in 
groups  of  50;  for  example,  a  site  in 
Group  4  of  this  proposal  has  a  score  that 
falls  within  the  range  of  scores  covwed 
by  the  fourth  group  of  50  sites  on  the 
NPL. 

Withdrawal  of  Broward  County,  21st 
Manor  Dump 

EPA  is  hereby  withdrawing  the 
proposal  of  the  Broward  Coimty.  21st 
Manor  Dump,  located  in  Fort 
Lauderdale,  Florida.  This  withdrawal 
was  proposed  on  October  2. 1995  (60  FR 
51393).  EPA  received  no  comments 
regarding  the  proposal  to  withdraw  this 
site. 
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Proposal,  Based  on  Risk  Assessment.  To 
Wititdraw  an  Earlier  Proposal  To  List 
the  Annie  Creek  Mine  Tailings  Site  on 
theNPL 

Also  in  this  notice.  EPA  is  proposing 
to  withdraw  its  earlier  proposal  to  list 
the  Annie  Creek  Mine  Tailings  site  cm 
the  NPL.  The  proposal  was  published  in 
the  Federal  RegMer  on  July  29, 1991 
(56  FR  35840).  This  decision  is 
supported  by  the  resiilts  of  an 
engineering  evaluation/cost  assessment 
(EE/CA)  for  the  site  and  by  the 
protectiveness  that  is  provided  by  the 
completed  non-time  critical  removal 
action  which  took  place  at  this  site. 

The  Annie  Creek  site  is  located  in  the 
Black  Hills  National  Forest.  3.5  miles 
west  of  Lead  in  Lawrence  Coimty.  South 
Dakota.  The  site  is  in  moimtainous 
terrain  forested  with  ponderosa  pine, 
spruce,  aspen,  and  birch.  There  is  a  sld 
area  and  other  recreational  fiadlities 
located  within  one  mile  of  the  site. 

In  September  of  1987,  the  South 
Dakota  Department  of  Natural  Resources 
(DENR)  conducted  a  Preliminary 
Assessment  (PA)  of  the  Annie  Creek 
site.  The  PA  concluded  that  finely 
ground  tailings  material,  deposited  firom 
mining  and  milling  activities  that  took 
place  before  1917,  were  being  eroded 
and  causing  siltation  up  to  one-quarter 
mile  downstream  along  Annie  Creek. 
The  PA  also  noted  that  a  wooden  crib 
damn  built  to  contain  the  tailings  was 
in  deteriorating  condition.  The  PA 
detected  arsenic,  and  to  a  lesser  extent, 
cyanide  in  surface  water  samples  from 
Aimie  Creek  below  the  impoimdment  at 
values  above  background 
concentrations. 

In  May  of  1989,  EPA  directed  that  a 
Site  Inspection  (SI)  be  conducted. 
Tailings,  surface  water,  groundwater 
and  stream  sediment  samples  were 
collected  and  analyzed.  Results  from  the 
SI  detected  elevated  levels  of  arsenic  in 
Annie  Creek  and  in  sediments  in 
Spearfish  Creek  about  one  mile  below 
its  confluence  with  Annie  Creek.  Lower 
concentrations  of  other  contaminants 
were  also  noted. 

The  site,  which  is  within  the  Annie 
Creek  drainage  basin,  was  proposed  for 
placement  on  the  NPL  on  July  29, 1991. 
Subsequent  to  proposal  for  placement 
on  the  NPL,  EPA  conducted  the 
aforementioned  Engineering  Evaluation/ 
Cost  Analysis  (EE/CA)  for  the  Annie 
Creek  site.  This  EE/CA  was  completed 
on  September  27, 1993.  A  full  site 
characterization  and  baseline  risk  . 
assessment  was  conducted  which 
included  full  examination  of  human 
health  and  ecological  risks  presented  by 
contamination  found  at  the  site.  The  EE/ 
CA  collected  all  the  data  necessary  to 


reach  a  final  decisimi  about  cleanup  at 
Annie  Creek. 

In  October  of  1993.  EPA  sent  out  a 
Proposed  Plan  to  obtain  the  response  of 
the  community,  the  state,  and  other 
interested  Federal  authorities  to  EPA's 
selected  response  action  for  the  Annie 
Creek  site.  Response  was  favorable,  and 
on  February  1, 1994,  an  Action 
Memorandum  was  signed  approving  the 
response  action  outlined  in  the 
Proposed  Plan.  The  response  action 
proposed  in  the  EE/CA  was  determined 
to  be  the  final  response  action  for  the 
site.  Removal  activities  began  at  the  site 
on  July  20, 1994.  Activities  included  the 
regrading  and  covering  of  contaminated 
soils  with  clean  soil  which  was  then 
revegatated.  Siuface  water  runoff  from 
Annie  Creek  was  diverted  through  the 
use  of  drainage  controls.  Significant 
institutional  controls  were  also  put  into 
place  as  part  of  this  response  action. 
The  response  action  was  complete  on 
August  2, 1994. 

Based  on  the  EE/CA  that  was  done  for 
the  Annie  Creek  site  and  taking  into 
account  the  subsequent  Removal 
response  action,  the  Agency  has 
determined  that  the  Annie  Creek  site,  as 
proposed  to  the  NPL,  no  longer  poses  a 
significant  risk  to  human  health  and  the 
environment. 

These  actions  along  with  a  final  rule 
published  elsewhere  in  today's  Federal 
Register,  results  in  an  NPL  of  1,210 
sites,  1,059  in  the  General  Superfund 
Section  and  151  in  the  Federal  Facilities 
Section.  With  this  proposal  of  5  new 
sites,  there  are  now  49  sites  proposed 
and  awaiting  final  agency  action,  42  in 
the  General  Superfund  Section  and  7  in 
the  Federal  Facilities  Section.  Final  and 
proposed  sites  now  total  1^59. 

m.  Executive  Order  12866 

The  Office  of  Management  and  Budget 
(0MB)  has  exempted  this  regulatory 
action  from  Executive  Order  12866 
review. 

IV.  Unfunded  Mandatn 

Title  H  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (UMRA),  Public 
Law  104-4,  establishes  requirements  for 
Federal  ag«icies  to  assess  the  effects  of 
their  regulatory  actions  on  State,  local, 
and  tribal  governments  and  the  private 
sector.  Under  section  202  of  the  UMRA, 
EPA  generally  must  prepare  a  written 
statement,  including  a  cost-benefit 
analysis,  for  proposed  and  final  rules 
with  "Federal  mandates"  that  may 
result  in  expenditures  to  State,  local, 
and  tribal  governments,  in  the  aggregate, 
or  to  the  private  sector,  of  $100  million 
or  more  in  any  one  year.  When  a  written 
statement  is  needed  for  an  EPA  rule, 
section  205  of  the  UMRA  generally 


reqiiires  EPA  to  identify  and  consider  a 
reasonable  number  of  regulatory 
alternatives  and  adopt  the  least  costly, 
most  cost-effective  or  least  burdensome 
alternative  that  achieves  the  objectives 
of  the  rule.  The  provisions  of  section 
205  do  not  apply  when  they  are 
inconsistent  with  appUcable  law. 
Moreover,  section  205  allows  EPA  to 
adopt  an  alternative  other  than  the  least 
costly,  most  cost-effective  or  least 
burdensome  alternative  if  the 
Administrator  publishes  with  the  final 
rule  an  explanation  why  that  alternative 
was  not  adopted.  Before  EPA  estabUshes 
any  regulatory  requirements  that  may 
significantly  or  uniquely  affect  small 
governments,  including  tribal 
governments,  it  must  have  developed 
imder  section  203  of  the  UMRA  a  small 
government  agency  plan.  The  plan  must 
provide  for  notifying  potentially 
affected  small  governments,  giving  them 
meaningful  and  timely  input  in  the 
development  of  EPA  regulatory 
proposals  with  significant  Federal 
intergovernmental  mandates,  and 
informing,  educating,  and  advising 
small  governments  on  compUance  with 
the  regulatory  requirements. 

Today's  rule  contains  no  Federal 
mandates  (within  the  meaning  of  Title 
n  of  the  UMRA)  for  State,  local,  or  tribal 
governments  or  the  private  sector.  Nor 
does  it  contain  any  regulatory 
requirements  that  might  significantly  or 
uniquely  affect  small  governments.  This 
is  because  today's  listing  decision  does 
not  impose  any  enforceable  duties  upon 
any  of  these  governmental  entities  or  the 
private  sector.  Inclusion  of  a  site  on  the 
NPL  does  not  itself  impose  any  costs.  It 
does  not  estabUsh  that  EPA  necessarily 
will  imdertake  remedial  action,  nor  does 
it  require  any  action  by  a  private  party 
or  determine  its  liability  for  site 
response  costs.  Costs  that  arise  out  of 
site  responses  result  from  site-by-site 
decisions  about  what  actions  to  take,  not 
directly  frt>m  the  act  of  listing  itself. 
Therefore,  today's  rulemaking  is  not 
subject  to  the  requirements  of  sections 
202.  203  or  205  of  the  Unfunded 
Mandates  Reform  Act. 

V.  EfiRect  on  Small  Businesses 

The  Regulatory  Flexibility  Act  of  1980 
requires  EPA  to  review  the  impacts  of 
this  action  on  small  entities,  or  certify 
that  the  action  will  not  have  a 
significant  impact  on  a  substantial 
number  of  small  entities.  By  small 
entities,  the  Act  refere  to  small 
businesses,  small  govemmoit 
jurisdictions,  and  nonprofit 
oreanizations. 

While  this  rule  proposes  to  revise  the 
NPL,  an  NPL  revision  is  not  a  typical 
regulatory  change  since  it  does  not 
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automatically  impose  costs.  As  stated 
above,  addii:^  sites  to  the  NPL  does  not 
in  itself  require  any  action  by  any  party, 
nor  does  it  determine  the  liability  of  any 
party  for  the  cost  of  cleanup  at  the  site. 
Further,  no  identifiable  groups  are 
affected  as  a  whole.  As  a  consequence, 
impacts  on  any  group  are  hard  to 
predict.  A  site's  inclusion  on  the  NPL 
could  increase  the  likelihood  of  adverse 
impacts  on  responsible  parties  (in  the 
form  of  cleanup  costs),  but  at  this  time 
EPA  cannot  identify  the  potentially 
affected  businesses  or  estimate  the 


nimiber  of  small  btlsinesses  that  might 
also  be  affected. 

The  Agency  does  expect  that  placing 
the  sites  in  this  proposed  rule  on  the 
NPL  could  signifiomtly  affect  certain 
industries,  or  firms  within  industries, 
that  have  caused  a  proportionately  high 
percentage  of  waste  site  problems. 
However,  EPA  does  not  expect  the 
listing  of  these  sites  to  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  businesses. 

In  any  case,  economic  impacts  would 
occiir  only  through  enforcement  and 
cost-recovery  actions,  which  EPA  takes 
at  its  discretion  on  a  site-by-site  basis. 


EPA  consider  many  factors  when 
determining  enforcement  actions, 
including  not  only  a  firm's  contribution 
to  the  problem,  but  also  its  ability  to 
pay.  The  impacts  (from  cost  recovery) 
on  small  governments  and  nonprofit 
organizations  would  be  determined  on  a 
similar  case-by-case  basis. 

For  the  foregoing  reasons,  I  hereby 
certify  that  this  proposed  rule,  if 
promulgated,  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  Therefore,  this 
proposed  regiUation  does  not  require  a 
regulatory  flexibility  analysis. 


NATIONAL  PRtORITIES  LIST  PROPOSED  RULE  NO.  2  GENERAL  SUPERFUND  SECTION 


Stale 


GA 
NJ  . 
TN. 
WA 
WA 


Site  name 


Brunswick  Wood  Preserving  

Grand  Street  Mercury - » 

Ross  Metals  Inc 

Palermo  Weil  Fietd  Ground  Water  Contamination 


City/county 


Brunswick  . 
Hotx)ken  ... 
Rossville  ... 
BeHingham 
Tumwater .. 


NPLGr 


3 

NA 

16 

1 
5K 


Nuntoer  of  Sites  Proposed  to  General  Superfund  Section:  5. 


List  of  Subjects  in  40  CFR  Fait  300 

Air  pollution  control.  Chemicals, 
Environmental  Protection,  Hazardous 
materials,  Intergovenunental  relations, 
Natiual  resources.  Oil  pollution. 
Reporting  and  recordkeeping 


requirements,  Superfund,  Waste 
treatment  and  disposal.  Water  pollution 
control.  Water  supply. 

Authority:  33  U.S.C  1321(cH2);  42  O.S.C 
9601-9657;  E.O.  12777,  56  PR  54757.  3  CFR. 
1991  Comp.,  p.  351;  E.0. 12580,  52  PR  2923, 
3  CFR.  1987  Gamp.,  p.  193. 


Dated:  December  13, 1996. 
Elliott  P.  Laws, 

Assistant  Administrator,  Office  of  Solid  Waste 
and  Emergency  Response. 
(FR  Doc.  96-32352  Filed  12-20-96;  8:45  am] 
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The  President 
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Presidential  Documents 


Presidential  Detenninatioii  No.  97-12  of  December  11,  1996 

Drawdown  of  Commodities  and  Services  From  the  Inventory 
and  Resources  of  the  Department  of  Defense  To  Support  a 
Peace  Monitoring  Force  in  Northern  Iraq 


Memorandum  for  the  Secretary  of  State  [and]  the  Secretary  of  Defense 

Pursuant  to  the  authority  vested  in  me  by  sections  552(c)(2)  and  614(a)(1) 
of  the  Foreign  Assistance  Act  of  1961.  as  amended,  22  U.S.C.  2348a(c)(2) 
and  2364(a)(1)  (the  "Act"),  I  hereby  determine  thatr 

(1)  as  a  resuh  of  an  unforeseen  emergency,  the  provision  of  assistance 
under  Chapter  6  of  Part  n  of  the  Act  in  amounts  in  excess  of  funds  otherwise 
available  for  such  assistance  is  important  to  the  national  interests  of  the 
United  States; 

(2)  an  unforeseen  emergency  requires  the  immediate  provision  of  assistance 
under  Chapter  6  Part  II  of  the  Act;  and 

(3)  it  is  important  to  the  security  interests  of  the  United  States  to  furnish 
up  to  $4  million  of  commodities  and  services  from  the  inventory  of  the 
Department  of  Defense  to  support  a  Peace  Monitoring  Force  in  northern 
Iraq,  without  regard  to  any  provision  of  law  within  the  scope  of  section 
614(a)(1)  of  the  Act,  including  various  restrictions  on  providing  assistance 
to  Iraq. 

I  therefore  direct  the  drawdown  of  commodities  and  services  from  the  inven- 
tory and  resources  of  the  Department  of  Defense  of  an  aggregate  value 
not  to  exceed  $4  million  to  support  a  Peace  Monitoring  Force  in  northern 
Iraq. 

The  Secretary  of  State  is  authorized  and  directed  to  report  this  determination 
to  the  Congress  and  arrange  for  its  publication  in  the  Federal  Register. 
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Federal  Register/Code  of  Federri  Regulations 

General  Infonnation,  indexes  and  other  finding 
aids 


Laws 

For  additional  information 

Presidential  Documents 
Executive  CHtlers  and  proclamations 
The  United  Statea  Qovemment  Manual 

Other  Servicee 

Electionic  and  on-line  services  (voice) 
Privacy  Act  Compilation 
TDD  for  the  hearing  impaired 


202-623-6227 


523-6227 


523-6227 
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523-4534 
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ELECTRONIC  BULLETIN  BOARD 

Free  Electronic  Bulletin  Board  service  for  Public  Law  numbers, 
Federal  Register  finding  aids,  and  list  of  documents  on  public 
inspection.  ' 

FAX-ON-DEMAND 


202-275-0920 


You  may  access  our  Fax-On-Demand  service.  You  only  need  a  fex 
machine  and  there  is  no  charge  for  the  service  except  for  long 
distance  telephone  charges  the  user  may  incur.  The  list  of 
documents  on  public  inspection  and  the  daily  Federal  Register's 
table  of  contents  are  available  using  this  service.  The  document 
numbers  are  7050-Public  Inspection  list  and  7051-Table  of 
Contents  list.  The  public  inspection  list  will  be  updated 
immediately  for  documents  filed  on  an  emergency  basis. 

NOTE:  YOU  WILL  ONLY  GET  A  USTING  OF  DOCUMENTS  ON 
FILE  AND  NOT  THE  ACTUAL  DOCUMENT.  Documents  on 
public  inspection  may  be  viewed  and  copied  in  our  office  located 
at  800  North  Capitol  Street,  N.W.,  Suite  700.  The  Fax-On-Demand 
telephone  number  is:  301-713-0905 
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..63740,  66919 
63740 

■  ■aaa«a*«aaaaaW9  19 

.63740 


.66754 
.66754 


418 : 64832 

426 66827 

1 81 0 6751 7 

2200 .. 64658 

2210 64658 

2240 — 64658 

2250 64658 

2270 _ 64658 

2800 „ 66008 

2920 66008 

4100 66008 

4300 66008 

4700 66008 

5460 66008 

5510 66008 

6300... 66968 

8200 66008 

8340 66008 

8350 66008 

8360 ..„ 66008 

8370 66008 

8560..„ 66006,  66968 

9210 66008 

9260 a. .66008 

44  CFR 

65 66923, 66925 

67 66926 


67 „ _66974 

46  CFR 

301 67235 

302 67235 

WvW  •••  aaaaa*  ••••■•••a  ■•«•••  ■••eaaa^aaaOf^OO 

304 67235 

306 67235 

307 67235 

801 64998 

1 61 0 63749 

1617 63754 

I  Vl9£aaaaaaaaaae**aaaaaaaaaaaBaaaaaaa*Ol3f  90 

1633 63756 

46CFR 

16 .._ 66612 

31 6461 8 

35 „ „ 64618 

125. 66613 

501 :..6661 6 

wU£  ••■■•■•aaa«*«****«aaaa*aa«aa**aaaaaOvO  I  O 


504.....™ 

514 

552 

560 

572 

TT.. 

15 


66616 

.•...•.M...  jBodi  d 
, .66616 

>aMaaaa*,»«000  I  6 

.64822 

.  .•  — »  .a....DOD42 

66642 


47  CFR 

1 

2 

15 

20 - 

24 „.. 

51 

61 

64 


.63758,  66931 
63758 

■•••••••••••••OO/OO 

.66031 

63758 

66931 

65336 

.65341 


68 _ .....66341 

69 .65341 

73 63759.  64999,  65478. 

66228.  66229,  66618 

90 66931 

97 63758 

PropoMdRulM: 

Ch.  1 63774,  63778 

1 64045 

21 -.67275 

73 63809,  63810,  63811. 

64309,  64660,  65008.  65192. 

65508,  65509.  66248.  66249. 

66250,  66978.  66087,  67274 
76 - 67275 

48  CFR 

Ch.  1 67408,  67430 

1 67409,  67430 

4 .67411,  67412,  67430 

9 67409 

12 67418.67430 

14 .„„ 67409 

16 „...-67418 

19 67409.  67419.  67420. 

67422.  67430 

22 „ 67409 

31  „ 67422.  67423.  67424, 

67430 

33 67409 

46 67425,67430 

52 67409,  €7412,  67418. 

67420,  67425,  67430 

53 67412.  67419,  67426 

231..... 64635.  65478 

249 : 64636 

252 64636 

1843 „ _.64823 

1852 .64823 

6104 67241 

15 .65306 

42...„. 65306 


49  CFR 

Ch.  1 65479.  65480 

1 64029.  67476 


..64030 
..65058 
...64030 
..65364 
...65959 
...67477 
,.67477 
..64295 
..67491 


106. 

171  „, 

190.:. 

199... 

214... 

219... 

225... 

367... 

531  „. 

571 64297.  65187 

613 67166 

614 67166 

659 67492 

1002 66229 

1039 66230 

PrapiMMl  RutoK 

383 _ -.66250 

391 .66250 

531 .6751 8 

571 65510.  66992 

1312 -.67291 

Ch.X1 64849 

SUCFR 

17 .64475,  64481.  67493 

^1  f  ••.a....»..aMaa....a.»»,...„..,OQ833 

227 -66933 

285 66618 

622 64485.  65481,  65983 

630 .64486 

648 .64999,  67497 

679 63750,  64298.  64299. 

64487,  64569,  65985,  65989 
PropoMd  Rules: 

•   '    aaaa>*aa»a>— aaaaa»aaa»»a»»a»a«««»»»P^^<^P 
ifO—»»aaaaaaaaa**...«.aaaaa*M D7293 

100... 67274 

285- -.63812 

622 66008.  67274 

630- „ 63812 

644 63812 

648 64046.  64307.  64852. 

64854,  65192,  66646,  67521 

656 - 64497 

678 - 63812.67274 

679 63812.  63814.  64047, 

64310.  57524 


IV 
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REMMOERS 

The  items  in  this  Kst  ware 
ednoritfy  compiled  as  an  aid 
to  Federal  Register  users, 
inclusion  or  exclusion  from 
this  ist  tas  no  legal 
signifcance. 

RULES  QOINQ  INTO 
EFFECT  TODAY 

AGRICULTURE 
DEPARTMENT 
Agricultural  Martwdng 
Servloe 

Dairy  products;  gradkig. 
Inspection,  and  standards: 
Dairy  plants  irrformation 
reporting  requirements; 
0M6  control  numbers 
corrections;  publisned  12- 
23.96 
AGRICULTURE 
DEPARTMENT 
Farm  Service  Agency 
Program  regulations: 
Business  and  industrial  loan 
program;  published  12-23- 
96 
Single  famtly  housing; 
reengineering  and 
reinvention  of  direct  section 
502  and  504  programs; 
published  11-22-96 
AGRICULTURE 
DEPARTMENT 
Rural  Business  artd 
CouperaMwe  Development 


Single  family  housing; 

reengineenng  and 

reinvention  of  direct  section 

502  and  504  programs; 

pubSshed  11-22-96 
AGRICULTURE 
DEPARTMENT 
Rural  Business-Cooperative 
Service 
Program  regulations: 

Business  and  irxkistrial  loan 
program;  published  12-23- 
96 
AGRICULTURE 
DEPARTMENT 
Rural  Houaing  Servtes 
Program  regulations: 

Business  and  industriai  loan 
program;  published  12-23- 
96 
Single  family  housing; 

reengineenng  and 

reinvention  of  direct  section 

502  ano  ti04  programs; 

published  11-22-96 

AGRICULTURE 
DEPARTMENT 
Rural  UtRltles  Servtes 

Program  regulations: 
Business  arti  industrial  loan 
program;  published  12-23- 
96 


Single  (amiy  housing; 

issnginsering  and 

reinvention  of  dkrect  section 

502  and  504  programs; 

published  11-22-96 
COMMERCE  DEPARTMENT 
Export  AdnHntstratlon 
Duiaau 
Export  administration 

regulalions: 

Computers;  export  and 
reexport;  published  12-23- 
96 
EDUCATION  DEPARTMENT 
Famity  educatioral  rights  and 

pri^K^y: 

Federal  regulatory  reform; 
published  11-21-96 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  pollulion  control;  new 
motor  vehicles  and  engines: 
IMotor  vehicle  emissions 

Federal  test  procedure 

revisions;  published  10- 

22-96 
Air  quality  implementation 
plans;  approval  and 
promulgation;  various 
States: 
California;  published  10-23- 

96 
Colorado;  published  9-23-06 
Louisiana;  published  10-22- 

96 
Montana;  published  10-23- 

96 
New  Jersey  et  ai.;  published 

10-23-96 
West  Virginia;  published  10- 

22-96 
Hazardous  waste  program 
authorizations: 
Ohio:  pubished  10-23-96 
OMahoma;  published  10-9- 

96 
Pesticides;  tolerances  in  food, 
animal  feeds,  and  raw 
agricultural  commodities: 
Sodum  bicartMnate,  etc; 

published  12-23-96 

FEDERAL 

COMMUNICATIONS 

COMMISSION 

Common  carrier  services: 
international  accounting 

rates  regulation;  putished 

11-21-96 
Interstate  pay-per-call  and 

ottier  information  services; 

published  7-26-96 
Interstate,  interexchange 

telecommunicatiorra 

service  providers;  tariff 

filing  reqmremerTts  for 

non-dominant 

interexchange  carriers  for 

domestic  services; 

published  11-22-96 
Radn  stations;  table  of 
assignments: 


Arttono;  pubNihed  11-26^ 
Delaware;  pubished  11-29- 
96 
HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
Food  and  Drag 
Admlnlstfatlon 
Animal  drugs,  feeds,  and 
related  products: 
New  dnjg  applcations- 
tvermectin  bolus; 

published  12-23-96 
Oxytetracydine;  published 
12-23-96 
TRANSPORTATION 
DEPARTMENT 
Orgartzation.  functions,  and 
authority  delegations: 
Commandant.  U.S.  Coast 
Guard;  published  12-23-96 
TRANSPORTATION 
DEPARTMENT 
Fsdaial  Aviation 
Admlnlatratlon 
Aimwn  certification: 
Medical  standards  and 
certificatiorv- 
Third-dass  certificates 
issued  to  insulin-treated 
dnbetic  airman 
applicants;  policy 
statement;  putriished 
11-21-96 
Airworthiness  directives: 
Aerospace  Technologies  of 
Australia  Pty  Ltd.; 
published  11-12-96 
Aerospace  Technologies  of 
Australia  Pty  Ltd.; 
conection;  pubHshed  12- 
10-96 
Air  Tractor,  Inc.;  published 

11-26-96 
Boeing;  published  11-14-96 
British  Aerospace;  published 

11-14-96 
Domier  pubfished  11-14-96 
McDonnell  Douglas; 
published  11-14-96 
TRANSPORTATION 
DEPARTMENT 
Federal  Transit 
Administration 
State  safety  oversight;  ra> 
fixed  guideway  systems; 
published  12-23-96 
TREASURY  DEPARTMENT 
Internal  Revenue  Servloe 
Procedure  arxl  administration: 
Limited  liability  companies; 
tax  matters  partner 
selection;  published  12- 
23-96 

COMMENTS  DUE  NEXT 
WEEK 

AGRICULTURE 
DEPARTMENT 
Agricultural  MaricatIng 
Saivlcs 

Oranges,  grapefruit, 
tangerirws,  and  tangelos     - 


grown  in  Florida:  comments 
due  by  1-347;  published 
12-4-96 
Tomatoes  grown  ir^ 
Florida;  convnenls  due  by 
12-30-96;  published  11- 
29-96 
Walnuts  grown  in- 
Calitomia;  comments  due  by 
12-30-96;  published  11- 

Z9~9o 

AGRICULTURE 
DEPARTMENT 

Animal  and  Plant  Haalth 
Inapectlon  Service 
Exportation  arxl  importation  of 
animals  and  animai 
products: 

Ruminants  and  swine  from 
countries  wftere  foot-and- 
mouth  disease  or 
rinderpest  exists; 
zoological  park 
quarantine;  comments  due 
by  12-30-96;  pubished 
10-31-96 
Interstate  transportation  of 
animals  and  animal  products 
(quarantirw): 
BnKellosis  in  cattle  artd 
bison- 
State  arKJ  area 
classifications; 
comments  due  t>y  12- 
30-96;  published  10-31- 
96 
Livestock  market  approval 
tor  cattle,  bison,  horses 
arxl  swine;  hog  cholera 
otnolete  reguiatk>ns 
removed;  comments  due 
by  12-30-96;  published 
10-31-96 

AGRICULTURE 
DEPARTMENT 
ConwnodKy  Credit 
Corporation 

Export  programs: 
Supplier  credit  guarantee 
program;  comments  due 
by  12-30-96;  published  7- 
1-96 

AGRICULTURE 
DEPARTMENT 

Federal  Crop  Inauranca 
Corporation 

Administrative  regulations: 
Federal  Crop  Insurance  Ad- 
Procedures  for 
determining  eiigitxiity  for 
program  participation;   - 
comments  due  t}y  12- 
30-96;  published  10-31- 
96 

COMMERCE  DEPARTMENT 

National  Oceanic  and 
Atmoaphsrfc  Administration 
Rshsry  conservation  and 
management 
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Alaska;  fisheries  of 
Exclusive  Economic  Zone- 
Bering  Sea  and  Aleutian 
Islands  groundfish; 
comments  due  by  1-2- 
97;  published  12-2-96 
Gulf  of  Alaska  groundfish; 
comments  due  by  12- 
30-96;  published  12-4' 
96 
Gulf  of  Mexico  and  South 
Atlantic  coastal  migratory 
pelagic  resources; 
comments  due  by  12-31- 
96;  published  12-16-96 
Northeastern  United  States 
fisheries- 
Atlantic  mackerel,  squid 
and  butterfish; 
comments  due  by  i-2- 
97;  published  12-3-96 
ENERGY  DEPARTMENT 
Contract  appeals: 
Organizatmn,  functions  and 
authorities  overview; 
comments  due  t}y  12-30- 
96;  published  10-30-96      , 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  pollutants,  hazardous; 
national  emission  standards: 
Aerospace  manufacturing 

arxl  rework  facilities; 

comments  due  by  12-30- 

96;  published  10-29-96 
Air  quality  implementation 
plans;  approval  and 
promulgatkxi;  various 
States: 
Califomia;  comments  due  by 

1-3-97;  published  12-4-96 
Maryland;  comments  due  t>y 

1-2-97;  published  12-4-96 
Missouri;  comments  due  tjy 

1-2-97;  published  12-3-96 
Nebraska;  comments  flue  by 

1-3-97;  published  12-4-96 
North  Dakota  el  al.; 

correctnn;  comments  due 

by  12-30-96;  published 

11-29-96 
Texas;  comments  due  by  1- 

3-97;  published  11-18-96 
Air  quality  planning  purposes; 
designation  of  areso: 
Nebraska;  comments  due  t>y 

1-3-97;  pubfished  12-4-96 


Superlurxj  program: 
Toxc  cheniik:al  release 
reporting;  community  right- 
to-know- 

Chemical  use;  comments 
'    '■      due  by  12-30-96; 
published  10-1-96 
Toxic  substances: 
SignKteant  new  usee- 
Aliphatx;  polyisocyanates 
etc.;  comments  due  by 
1-2-97;  published  12-2- 
96 
Water  pollutkxi  control: 
Water  quality  standards- 
kjaho  human  health 
criteria  for  arserac; 
comments  due  by  12- 
*     .     30-96;  published  11-29- 
96 

FEDERAL 

COMMUNICATIONS 

COMMISSION 

Radk)  statxxns;  table  of 
assignments: 
Illinois;  conrwnents  due  by 

12-30-96;  published  11- 

26-96 
South  Dakota;  comments 

due  by  12-30-96; 

published  11-26-96 
Wyoming;  comments  due  by 

12-30-96;  published  11- 

26-96 

HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
Food  and  Drug 
Administration 

Food  additives: 
Polymers- 

1 ,2-benzisothiazolin-3; 
comments  due  by  12- 
30-96;  published  11-29- 
96 
Human  drugs: 
Drug  morx>graph  system 
(OTC);  additk>nal 
corxiitkxis;  eligibility 
criteria;  comments  due  t>y 
1-2-97;  published  10-3-96 

INTERIOR  DEPARTMENT 
Fish  and  WIMIIfe  Servles 
Alaska  Natkxial  WOdlife 

Refuges: 

Ackninistratkxi  of  special  use 
permits;  oommerts  due  by 


12-31-96:  published  11-1- 
96 

INTERIOR  DEPARTMENT 
Land  MsnaQsment  Buraau 

Minerals  management 
Oil  and  gas  leasing- 
Stippar  oil  properties; 
rjyalty  rate  reductnn; 
comments  due  by  1-3- 
97;  published  11-4-96 
SMALL  BUSINESS 
ADMINISTRATION 
Business  toan  policy:  . 
Sale  of  unguaranteed 
portnn  of  k>an;  comments 
due  by  12-30-96; 
pubished  11-29^ 

TRANSPORTATION 
DEPARTMENT 
Coast  Guard 

Merchant  marine  ofTcers  and 

seamen: 

Marine  licensing,  registry 
certification,  and  mercharTt 
mariner  docurrtentatkxi; 
user  fees;  comments  due 
by  12-30-96;  published 
10-31-96 

TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 
Air  carrier  certification  and 
operatkms: 

Digilal  flight  data  recorder 
upgrade  requirements: 
comments  due  by  12-30- 
96;  published  12-10-96 
Ainrarthiness  directives: 
Beech;  comments  due  by 
12-30-96;  published  10- 
23-96 
Boeing;  comments  due  by 
12-30-96;  published  11- 
16-96 
Jetstream;  comments  due 
by  12-30-96;  published 
11-20-96 
McDonnell  Douglas; 
comments  due  by  12-30- 
96:  published  11-20-96 
Mitsubishi;  convnents  due 
by  1-3-97;  published  10- 
30^ 
Schweizer,  comments  due 
by  12-30-96;  published 
10-30-96 


Schweizer  Aircraft  Corp.; 
comments  due  by  1-3-97; 
pubfished  11-4-96 

Class  E  airspace;  comments 
due  by  12-31-96;  pubished 
11-6-96 

TRANSPORTATION 
DEPARTMENT 

National.  Highway  Traffle 
Safety  Administration 

Motor  vehide  safety 
standards: 

Air  tyake  systems- 

'   Automatic  drain  valves 
and  air  dryers; 
comments  due  t)y  1-3- 
97;  published  11-4-96 

TRANSPORTATION 
DEPARTMENT 

nesMrch  and  Spacial 
Programs  Administration 

Pipeline  safety: 

Onshore  oil  pipeline 
response  plans;  hearing; 
comments  due  by  12-31- 
96;  published  11-29^96 

TREASURY  DEPARTMENT 

Customs  Service 

Bilateral  Camet  agreement 
t>etween  the  American 
Institute  in  Taiwan  and 
Taipei  Economic  arxJ 
Guttural  Representative 
OffKe;  comments  due  by  1- 
3-97;  published  11-4-96 

TREASURY  DEPARTMENT 

Internal  Revenue  Service 

Income  taxes: 

Financial  Asset 
Securitization  Investment 
Trusts;  comments  due  by 
12-31-96;  published  11-4- 
96 

VETERANS  AFFAIRS 
DEPARTMENT 

MedKal  berwfits: 

Medical  care  for  survivors 
and  dependents  of 
veterans;  comments  due 
by  12-31-96;  pubished 
11-1-96 
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CFR  CHECKLIST 


This  checklist,  prepared  by  the  Office  of  ttw  Federal  Register,  is 

published  wee»<ly.  It  is  arranged  in  the  order  of  CFR  tWes,  stock 

numbers,  prices,  and  revisk)n  dates. 

An  asterisk  (*)  precedes  each  entry  that  has  been  issued  since  last 

week  and  whKh  is  now  available  for  sale  at  the  Qovemmert  Printing 

Office. 

A  "•"  pracadaa  each  entiy  that  la  now  awaMabta  on-Hna  through 

the  Qovanmiant  Printing  Oftlea'a  GPO  Access  aarvloa  at  htip-.// 

www.acca8a.gpo.gov/nara^cfr.  For  Information  *out  GPO  Access 

cm  1-88S-293^49e  (toll  fraa). 

A  checklst  of  current  CFR  vohimes  comprising  a  complete  CFR  set, 

also  appears  in  the  latest  issue  of  the  LSA  (List  of  CFR  Sectkxis 

Affected).  whk:h  is  revised  monthly. 

The  annual  rate  for  subecriptkxi  to  all  revised  volunies  is  $883.00 

domestic.  $220.75  addRkxial  for  tomgn  mailing. 

Mail  orders  k>  the  Superintendent  of  Oocumerts.  Attn:  New  Orders. 

P.O.  Box  371954,  Pittsburgh.  PA  15250-7954.  AM  orders  must  be 

accompanied  by  remittance  (check,  money  order.  GPO  Deposit 

Account,  VISA,  or  Master  Card).  Charge  orders  may  betelephoned 

to  the  GPO  Order  Desk,  Monday  thro«^  Friday,  at  (202)  512-1800 

from  8:00  ara  to  4:00  p.m.  eastern  time,  or  FAX  your  cfarge  orders 

to  (202)  51^22S0. 

TNI*  Stock  Numtar  Prtoe       (W«(aion  DM* 

1,  2  (2  Resewed) (W9-02ft-00001-1)  —     $4,25       Fab.  1,  1996 

3  (1995  Complotnn 
and  Ports  100  and 
101) (869-02S-00002-9) 22.00 

4 (869-028-00003-7) 5.50 


SParta: 

1^99  »»•.». 

700-1199 , 

1200-End,  6  (6 
Reserved) ... 


.  (869-028-00004-5) 26.00 

.  (869-028-00005-3) 20D0 


<  Jon.  1,  1996 
Jon.  1.  1996 

Jon.  1,  1996 
Jon.  1,  1996 


,  (869'O28-00006-l) 2SA)        Jon.  1,  1996 


71 

0-26  

27-45  

46-51  

52  

53-209  

210-299  .... 

300-399  .... 

400-699.... 

700-899  .... 

900-999.... 

1000-1199 

1200-1499 

1500-1899 

1900-1939 

1940-1949 

1950-1999 

2000-end.. 

8 — 


.(869^)28-00007-0) 22.00  Jon.  1,  1996 

.  (869-O28-O0008-8) 1100  Jon.  1,  1996 

.  (869-O28-00009-6) 13.00  Jon.  1,  1996 

.(869-028-00015^))..-..  5.00  Jon.  1,  1996 

.(869-028-00011-8) 17.00  Jon.  1,  1996 

.(869^^)28-00012-6) 35.00  Jon.  1,  1996 

.(86W)28-00013-4) MJOO  Jon.  1,  19% 

.(869-028-00014-2) 22M  Jon.  1,  1996 

.(869^)28-00015-1) 25.00  Jon.  1.  1996 

.  (869-O28-00016-9) 30.00  Jon.  1,  1996 

.(869^^)28-00017-7)  „....  35.00  Jon.  1,  1996 

.  (869-028-00018-5) 29J»  Jon.  1,  1996 

.(869-028-00019-3) 41i)0  Jon.  1,  1996 

.  (869-028-00020-7) 16J)0  Jon.  1,  1996 

.(869^)28-00021-5) 31X)0  Jon.  1,  1996 

,.(869-028-00022-3) 39.00  Jon.  1,  1996 

..  (86W)28-00023-l) 15.00  Jon.  1,  1996 

,.  (86W)28-00024-0) 23«)  Jon.  1,  1996 


9Parta: 
1-199  ..„.. 
200-€nd  .. 

10  Parte: 

0-50  

51-199  .„.. 
200-399... 
400-499... 
SOO-End  . 

11  

12  Parte: 

1-199  ..„.. 
200-219  ... 
220-299  .„ 
300-499... 
500-599... 


(869-028-00025-8) 30.00  Jon.  1,  1996 

(869^8-0002^^) 25.00  Joa  1,  1996 

,  (869-028-00027-4) 30.00  Jon.  1,  1996 

.  (86W)28-O0028-2) 24.00  Jon.  1,  1996 

.(869-028-00029-1) 5.00  Jon.  1,  1996 

.  (869-02B-00030-4) 21.00  Jon.  1,  1996 

.(869-^)28-00031-2) 34.00  Joa  I,  1996 

.(869^)28-00032-1) 15.00  Jon.  1,  1996 

.(869-028-00033-9) 12.00  Jon.  1,  1996 

.(869^^)28-00034-7) 17.00  Jon.  1,  1996 

.  (869^)28-0003W) »JOD  Jon.  1,  1996 

.  (869-C28-00036-3) 21.00  Jon.  1,  1996 

.  (869^)28^)0037-1) ..._.  20.00  Jon.  1.  1996 


TWe 

600-€nd  .. 
13  ..._ 


Stock  Number 

..  (869^4)28-00038-0)  —  31X0 

..  (869-O28-O0039-8) 18X0 

...  (869-028-00040-1) 34X0 

.  (869^028-00041-0) 30.00 

.  (869^028-00042-8) 13.00 

.  (869-028-00043-6) 23X0 


141 

1-59  „. 

60-139  ._ 
140-199  ._ 
206-1199, 
120O-€nd (869^0284)0044-4) 16X0 


151 

0-299 

300-799 

800-€nd  


._ (869-028-00045-2) .....  16.00 

(869-028-00046-1) 26.00 

(869-028-00047-9) 18.00 

0-149 (869-028-00048-7) 650 

150-999 (869-028-0004^-5) 19X0 

1000-€nd (8694)28-00060^ 26X0 

iTPartK 

1-199  (8694)284)0052-5) 21X0 

200-239  ...» (8694)284)0053-3) 25X0 

240-End  „.  (8694)284)0054-1) 31X0 


181 

1-149  (8694)284)00554)) 17X0 

150-279 (86W)28-00056-8) 12X0 

280-399  ...„ (869-0284)0057-6) . —  13.00 

400-£nd  (86941284)0058-4) 11.00 

19  Parte: 

1-140  (8694)284)0059-2) 26.00 

141-199 (8694)28-00060-6) 23X0 

200-€nd  (8694)284)0061-4) 12.00 


201 

1-399  »_.. (8694)284)0062-2) 20.00 

•40O-499 - (8694)28-00063-1) 35X0 

500-€nd  _ (8694)284)0064-9) 32.00 

21  Parte: 

•1^99  (8694)284)0065-7) 16.00 

•100-169 (8694)28-00066-5) 22X0 

•  170-199 (869-028-00067-3) 29X0 

•200-299 (869-0284)0068-1) 7X0 

•30O-499  ..... (869-0284)00694)) 50X0 

•500-599 (8694)284)0070-3) 28X0 

•600-799 (869-0284)0071-1) 8.50 

•800-1299  (8694)284)00724)) 30.00 

•1300^nd  ...... (8694)284)0073-8) 14.00 

22  Parte: 

1-299  

300-End  .. 


..„ (8694)284)0074-6) 36.00 

(869-02&4X»75-4) 24X0 

.......:.  (8694)28-00076-2) 21 .00 


23 

24  Parts: 

0-199 (8694)28-00077-1) XXO 

200-219  ..._.. (8694)284)0078-9) 14.00 

220^99 (8694)284)0079-7)  —  13.00 

500-699 (8694)284)0080-1) 14X0 

700-899 (8694)28-00081-9) 13X0 

900-1699 (8694)284)0082-7) 21X0 

170O-€nd ~ (8694)284)0083-5) 14.00 

25  (8694)28-00084-3) 32.00 

26  Parts: 

§§  1.0-1-1.60 (8694)284)0085-1) 21.00 

§§1.61-1.169 (8694)28-00086-0) 34.00 

§§  1.170-1.300 (8694)28-00087-8) 24.00 

§§  1  JOl-1.400 (8694128-00088-6) 17X0 

§§1.401-1.440 (8694)28-00089-4) 31X0 

§§1.441-1.500  (869-0284)0090-8)  22.00 

§§  1.501-1  A40 (8694)284)0091-6) 21.00 

§§  1  A41-1.850 (8694)284)0092-4) 25X0 

§§  1 .851-1 .907 (8694)284)0093-2) 26X0 

§§  1.908-1.1000 (8694)284)0094-1) 26X0 

§§1.1001-1.1400  (8694)284)0095-9) 26X0 

§§  1.1401-End  (8694)284)0096-7) 35X0 


ftowlskNiOelo 
Jon.  1,  1996 
Ma.  1.  1996 

Jon.  1.  1996 
Jon.  1, 1996 
Jon.  1,  1996 
Joa  1,1996 
Joa  1,1996 

Jon.  1.  1996 
Joa  1,  1996 
Jon.  1,  1996 

Joa  1,1996 
Joa  1,  1996 
Joa  1,1996 

Apr.  1,  1996 
Apr.  1,  1996 
Apr.  1.  1996 

Apr.  1,  1996 
Apr.  1,  1996 
Apr.  1,  1996 
Apr.  1,  1996 

Apr.  1,  1996 
Apr.  I,  1996 
Apr.  1,  1996 

Apr.  1,  1996 
Apr.  1,  1996 
Apr.  1,  1996 

Apr.  1,  1996 
Apr.  1,  1996 
Apr.  1,  1996 
Apr.  1,  1996 
Apr.  1,  1996 
Apr.  1,  1996 
Apr.  1.  1996 
Apr.  1,  1996 
Ape.  1,  1996 

Apr  1,  1996 
Apr.  1,  1996 

Apr.  1,  1996 

Moy  1,1996 
Moy  1.1996. 
Moy  1,1996 
May  1,  1996 
Moy  1,  1996 
May  1.1996 
May  1,1996 

Moy  1,1996 

Apr.  1,  1996 
Apr.  1,  1996 
Apr.  1,  1996 
Apr.  1.  1996 
Apr.  1,  1996 
Apr.  1,  1996 
Apr.  1,  1996 
Apr.  1,  1996 
Apr.  1,  1996 
Apr.  1,  1996 
Apr.  1,  1996 
Apr.  1,  1996 


Y  ^' 
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rw* 


stock  Numtar 


PriM      RawtoionOala 


2-29  (869-028-00097-5) 2&JO0 

30-39  (869-028-O0O98-3) 2a00 

40-49 (869-02W0099-1) 13.00 

50-299  — (869-028-00100-9) 14.00 

300-499 (869-028-00101-7) 25.00 

500-599 (869-028-00102-5) 6.00 

60(Hnd (869-028O0103-3) 8.00 

27  Parts: 

1-199  (869-O28-001O4-1)  .. 

20(Hnd  ._ „ (869-028-00105-0)  .. 


28  Part* 

1-42  (869-028-00106-8) 

43-efKl (869-028-00107-6) 

29  Parts: 

0-99 (869-028-OOlOfr^) 

100^99 (869-028-00109-2) 

500-«99 (869-028-00110-6) 

900-1899 (869-028-00111-4) 

1900-1910  (§§1900  to 

1910.999) (869-02W)0112-2) 

1910  (§§  1910.1000  to 

end) (869-02WJ011J-1) 

1911-1925  (869-C28-00114-9) 

1926 (869-028-00115-7) 

1927-€nd (869-028-00116-5) 

30  Parts: 

1-199  (869^)28-00117-3) . 

200-699 (869-028-00118-1) . 

70O-£nd  (869-028-001 19^)) . 

31  Parts: 

0-199 (869-028-00120-3)  . 

200-€nd  .. (869-028-00121-1)  . 

32  Parts: 

1-39  Vol  I 

1-39,  Vol.  II „. 

1-39.  Vol.  Ill „ „ 

1-190  (869-028-00122-0) . 

191-399  .„ (869-028-00123-8)  . 

400-629 (86W)28-00124-6)  . 

630-699 _ (869-028-00125-4)  . 

700-799 (869-028-00126-2)  . 

800-£nd (869-02*-00127-l)  . 

33  Parts: 

1-124  (869-028-00128-9)  . 

125-199 (869-O28-00129-7)  . 

200-End  (869-028-00130-1)  . 

34  Parts: 

1-299 (869-028-00131-9)  .. 

300-399 (869-028-00132-7)  .. 

400-End  ; (869-028-00133-5)  .. 


44.00 
13.00 

35.00 
30.00 

26O0 
12.00 
48.00 
20O0 


35 

361 
1-199  .... 
200-End 


.  (869-028-0013^3) 


27.00 
19.00 
30.00 
38.00 

33.00 
26.00 
38.00 

20.00 
33.00 

15.00 
19.00 
18.00 
42.00 
50.m 
3100 
14.00 
28.00 
28.00 

26.00 
35.00 
32.00 

27.00 
27.00 
46.00 

15.00 


.  (869-028-00135-1) 20.00 

(869-028-00136-0) 48.00 


37 „ (869-028-00137-8) 

38  Parts: 

0-17  

18-End 


24.00 


.  (869-028-00138-6) 34.00 

.  (869-028-00139-4) 38.00 

23.00 


39  (869-028-00140-8) .. 

40  Parts: 

•1-51  (869-02W)0141-6) 50.00 

•52 .„„.„...  (869-028-00142-4) 51 OO 

•53-69  (869-O28-O014*-2) 14.00 

60  (869-028-00144-1)  47O0 

•61-71  „...  (869-028-00145-9) 47.00 

•72r80 (869-028-00146-7) 34J0 

•81-85  (869-028^147-5) 3}J00 

86  .', (869-026-0014^-9) 40O0 

•87-135 (869-028-00149-1) 35O0 


Apr.  I,  1996 
Apr.  1,  1996 
Apr.  1,  1996 
Apr.  1,  1996 
Apr.  1.  1996 
*Ap(.  1,  1990 
Apr.  1.  1996 

Apr.  1,  1996 
Apr.  1,  1996 

July  1,1996 
July  1,  1996 

July  1,  1996 
July  1,  1996 
July  1,  1996 
July  1,  1996 


43.00        July  1,  1996 


July  1,  1996 
Juty  1,1996 
July  1,  1996 
Juty  1,  1996 

July  1,  1996 
July  1,  1996 
July  1,1996 

July  1,  1996 
July  1,  1996 

2Ju»y  1,  1984 

2July  1,  1984 

2Juiy  1,  1984 

July  1,  1996 

July  1,  1996 

July  1,  1996 

sjuly  1,  1991 

Juty  1,  1996 

July  1,  1996 

July  1,  1996 
July.1,  1996 
July  1,  1996 

July  1,  1996 
Juty  1,  1996 
July  1,1996 

July  1,1996 

July  1,1996 
July  1,1996 

July  1,1996 

July  1,1996 
July  1,  1996 

Juty  1,1996 

July  1,1996 
July  1,  1996 
Juty  1,1996 
July  1,1996 
July  1,1996 
July  1,  1996 
July  1,1996 
July  1,  1995 
July  1,1996 


TNI* 


Stock  Numbw 


•13fr-149 -.(869-028-O0150-5) 35i)0 

•150-189 (869-028-00151-3) 33jOO 

•190-259  . — (869-028-00152-1) 22jOO 

•260-299  (869-028-00153-0) 53O0 

•300-399 (869-028^)0154-8) 28O0 

•400-424 (869-028-00155-6) 33O0 

•42W99 (869-028-00156-4) 38O0 

•700-789 (869-028-00157-2) 33O0 

•790-€nd (869-028-00158-7) 19O0 

41  Chapters: 

1, 1-1  to  1-10 „.  i3j)o 

1, 1-1 1  to  Appendix,  2  (2  Reserved) 13j00 

3-« 1400 

7 •".." ~ 6O0 

« — - - ~~ 450 

9 •- 13O0 

10-17  9^ 

18,  Vol.  I,  Ports  1-5  ..^ .....  13J0 

18,  Vol.  II,  Ports  6-19 1300 

18,  Vol.  Ill,  Ports  20-52 1300 

19-100  „ 13J)0 

1-100 (869-028-00159-9) 12.00 

101 (869-028-00160-2) 36O0 

102-200 (869-028-00161-1) 17.00 

201-End  (869-028-00162-9) 17.00 

42  Parts: 

•  1-399  _ (869-O26-O0163-4)  .. 

•400-429 (869-026-00164-2) .. 

430-End  (869-O26-00165-1) .. 


43  Parts: 

••1-999  „ (869^)28-00166-1) 

1000-3999  (869-026-00167-7) 

4000-End (869-026-00168-5) 

44 (869-026-00169-3) 

45  Parts: 

'•1-199  (869-028-00169H6) 

200^99 (869-028-00170-0) 

••500-1199 (869-028-00171-8) . 

1200-End „ (869-026-00173-1)  , 


26.00 
26O0 
39.00 

30O0 
3100 
15.00 


28O0 
14.00 
30.00 
26.00 

46  Parts: 

1-40  -.(869-026-00174-0) 21.00 

41-69 (869-026-00175-8) 17.M 

70-89  (869-026-00176-6) 850 

90-139 (869-026-00177-4) 15.00 

140-155 (869-026-001 7ft-2) IZOO 

156-165 (869-02600179-1) 17O0 

166-199 — (869-026^)0180^) 17.00 

••200-499 (869-028-00180-7) 21O0 

500-End (869-026-00182-1) 13O0 

47  Parts: 

0-19  „ (869-026-00183-9) .. 

20-39  (869-026^)184-7) .. 

40-69  (869-026-00185-5)  „ 

70-79  (869-026-00186-3) .. 

80-End (869-026O0187-1) .. 


25O0 
2100 
]4J0O 
24O0 
30.00 

48Ctta«M8rs: 

1  (Ports  1-51)  (869-026-00188-0) XSO 

1  (Ports  52-99)  (869-026-00189-8) 24A) 

2  (Ports  201-251) (869-026O019O-1) 1700 

2  (Ports  252-299) (86W126-00191-0) 13J0 

3-6 (869-O26-00192-8) 23in 

7-14 (869-026-00193-6) 28A) 

•15-28 (869^)28-00193-9) 38AI 

29-€nd (86W)26-00195-2) 19.00 

49  Parts: 

1-99 (869-026-00196-1) ......  2SjOO 

100-^77 „ (869-026«)197-9) 34i)0 

178-199 (869-026-0019ft-7) 22J0O 

200-399 (869-026-00199-5) 30.00 

400-W9 „.; (869-026-00200-2) 40.00 

1000-1199  (869-026-00201-1) I8O0 


July  1,1996 
July  1.  1996 
July  1,1996 
July  1,  1996 
July  1,1996 
July  1,1996 
July  1,1996 
July  1,  1996 
July  1,1996 

'July  1,1984 

3July  1,1984 

3July  1,  1984 

iJuly  1,  1984 

'July  1,  1984 

»Juty  1,  1984 

'July  1,  1984 

'July  1,  1984 

'July  1,  1984 

'July  1,  1984 

'July  1,  1984 

July  1.  1996 

July  1,  1996 

July  1,  1996 

July  1.1996 

■  Oct.  1,  1995 
Oct.  1,  1995 
Oct.  1,  1995 

Oct.  1,  1996 
Oct.  1,  1995 
Oct.  1,  1995 


24.00        Oct.  1. 1995 


Oct.  1,  1996 

*Oct.  1,  1995 

Oct.  1.  1996 

Oct.  1,  1995 

Oct.  1.  1995 
Oct.  1,  1995 
Oct.  1,  1995 
Oct.  1,  1995 
Oct.  1,  1995 
Oct.  1,  1995 
Oct.  1,  1995 
Oct.  1,  1996 
Oct.  1,  1995 

Oct.  1,  1995 
Oct.  1,  1995 
Oct.  1,  1995 
Oct.  1,  1995 
Oct.  1,  1995 

Oct.  1,  1995 
Oct.  1,  1995 
Oct.  1,  1995 
Oct.  1,  1995 
Oct.  1.  W95 
Oct.  1,  1995 
Oct.  1,  1996 
Oct.  1,  1995 

Oct.  1,  1995  ' 
Oct.  1, 1995 
Oct.  1,  1995 
Oct.  1,  1995 
Oct.  1,  1995 
Oct.  1,  1995 


^?'*>-.^'.  "■» '.  V*' 
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TNto  StocfcNumbir 

••1200-€nd  .... (86WJ28-0020J-3) 15.00       Oct.  1,  1996 

SOParts: 

1-199  (869-026-00203-7) 26.00  Oct.  1,  1995 

200-599 (86WJ26-00204-4) 22J0  Oct.  1,  1995 

600-£nd  .- (869-026-00205-3) 27.00  Oct.  1.  1995 

CFC  Index  and  FffKfngi 

Aids (869-028-00051-7) 35.00       Jan.  1,  1996 

Comptete  1996  Cffi  set 883i»  1996 

MiCfoAche  CFR  Edition: 

Subscfiption  (moled  OS  issued) 264.00  1996 

Indrndud  copies  „„ 1.00  1996 

Complete  set  (one-lime  maing} 26100  1995 

C:omplete  set  (one-time  moing) 24rifl0  1994 

>  BscouM  rm*  3  is  an  arwwol  cwrnpioiion,  tt«  vciunw  <vid  oi  pi •vious  vQlumM 
should  b«  retained  at  o  pcrmonaot  rataianc*  soufce. 

>n»  Jiiy  1,  19e5  adMkm  of  32  CFB  Ports  1-189  contains  a  note  onty  for 
Ports  1-39  mciusive.  For  ttw  t(4  text  of  the  Defense  Acqtisilian  Begukilioni 
r  Ports  1-39,  ccnsutt  ttw  1t»ee  CFB  volumes  issued  as  olJuly  1.  1964,  conioining 
ttwsepots. 

^The  Jiiy  I.  1965  edtion  o(  41  CfB  Ctnplen  1-100  contains  a  noie  only 
for  Choplen  1  to  49  vviusive.  For  the  Ui  text  of  procuerrwnl  regufoHons 
in  Oiaplers  1  to  49,  consult  ttw  eleven  Cf>  voiunes  issued  as  of  Aiy  I, 
1964  conkining  ItKM  chapters. 

<No  amendments  to  tt«s  voturrw  were  promkJgaled  dung  Itw  period  Apr. 
1.  1990  to  Mar.  31,  1996.  The  CFB  volume  issued  AprI  1,  1990,  should  be 
lenrieo. 

»No  omendmenls  to  Ms  volume  were  promulgrMed  duing  the  period  JUy 
1, 1991  to  Jtra  30,  1996.  The  C»  volume  issued  JJy  1, 1991.  should  be  retained. 


*!«>  onendrTwnls  were  promulgaled  during  the  period  October  1,  199S  to 
September  30,  1996.  The  CFB  volume  issued  October  1,  I99S  shotid  be  retained 
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Now  Available  Online 

Code  of  Federal  Regulations 

via 

GPO  Access 

(Selected  Volumes) 

Free,  easy,  online  access  to  sek^pted  Code  of  Federal 
Regulations  (CFR)  volumes  is  now  available  via  GPO 
Access,  a  service  of  the  United  States  Government 
Printing  Office  (GPO).  CFR  UUes  wiU  be  added  to  GPO 
Access  incrementally  throughout  calendar  years  19%  and 
1997  until  a  complete  set  is  available.  GPO  is  taking  steps 
so  that  the  online  and  printed  versions  of  die  CFR  will  be 
released  concurrently. 

The  CFR  and  Federal  Register  on  GPO  Access,  are  the 
official  online  editions  authorized  by  the  Administrative 
Committee  of  the  Federal  Roister. 

New  titles  and/or  volumes  will  be  added  to  diis  online 
service  as  they  become  available. 

httpy/www.access.gpo.gQv/nara/cfr 

For  additional  information  on  GPO  Access  products, 
services  and  access  methods,  see  page  D  or  contact  the 
GPO  Access  User  Support  Team  via; 

•  Phone:  toU-frec:  1-888-293-6498 
•k  Email:  gpoaccessOgpo.gov 
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Cargo  preference-U.S.  flag  vessels: 
Exclusive  carriage  of  export  cargo- 
Available  U.S-  flag  commercial  vesseb,  67764-67765 


Health  Resources  and  Services  Administration 

NOTICES 

Advisory  committees;  annual  reports;  availability,  67838 
Agency  information  collection  activities: 
Submission  for  OMB  review;  comment  request,  67838 

Hearings  and  Appeals  Office,  Energy  Department 

NOTICES 

Cases  filed,  67795-67797  '■  * 

DedsioAS  and  orders,  67797-67799 

Indian  Affairs  Bureau 
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Administration 
Nonccs 

Agency  inibnaation  collection  activities: 
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67865-67866 


Substance  Abuse  and  Mental  Health  Services 
Administration 

NOTICES 
Meetings: 
Substance  Abuse  and  Mental  Health  Services 

Administration  special  emphasis  panel,  67843 

Surface  Transportation  Board 

RULES 

Practice  and  procedure: 
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FEDERAL  DEPOSIT  INSURANCE 
CORPORATION 

12  CFR  Part  327 
RIN3064-AB59 

Assessments 

agency:  Federal  Deposit  Insurance 
Corporation  (FDIC). 
action:  Final  rule. 

SUMMARY:  The  FDIC  is  lowering  the  rates 
on  assessments  paid  to  the  Savings 
Association  Insurance  Fund  (SAIF),  and 
widening  the  spread  of  the  rates,  in 
order  to  avoid  collecting  more  than 
needed  to  maintain  the  SAJF's 
capitalization  at  1.25  percent  of 
aggregate  insured  deposits,  and  to 
improve  the  effectiveness  of  the  risk- 
based  assessment  system. 

The  final  rule  establishes  a  base 
assessment  schedule  for  the  SAIF  with 
rates  ranging  htjm  4  to  31  basis  points, 
and  an  adjusted  assessment  schedule 
that  reduces  these  rates  by  4  basis 
points.  In  general,  effective  SAIF  rates 
range  from  ffto  27  basis  points  as  of 
October  1, 1996.  The  final  rule  also 
prescribes  a  special  interim  schedule  of 
rates  ranging  from  18  to  27  basis  points 
for  SAIF-member  savings  associations 
for  just  the  last  quarter  of  1996, 
reflecting  the  fact  that  assessments  paid 
to  the  Financing  Corporation  (FICO)  are 
included  in  the  SAIF  rates  for  these 
institutions  during  that  interval.  Excess 
assessments  collected  under  the  prior 
assessment  schedule  will  be  refunded  or 
'Credited,  with  interest. 

The  final  rule  establishes  a  procedure 
for  making  limited  adjustments  to  the 
base  assessment  rates,  both  for  the  SAIF 
and  for  the  Bank  Insurance  Fund  (BIF), 
by  rulemaking  without  notice  and 
comment. 

The  final  rule  clarifies  and  corrects 
certain  provisions  without  making 
substantive  changes. 
EFFECTIVE  DATE:  December  11, 1996. 


FOR  FURTHER  INFORMATION  CONTACT: 
Stephen  Ledbetter,  Chief,  Assessments 
Evaluation  Section,  Division  of 
Insurance  (202)  898-8658;  Allan  Long. 
Assistant  Director.  Division  of  Finance, 
(202)  416-6991;  James  McFadyen, 
Senior  Financial  Analyst,  (202)  898- 
7027;  Christine  Blair,  Financial 
Economist,  (202)  898-3936,  Division  of 
Research  and  Statistics;  Richard 
Osterman,  Senior  Counsel,  (202)  898- 
3523;  Jules  Bernard,  Counsel,  (202)  898- 
3731,  Legal  Division,  Federal  Deposit 
Insurance  Corporation,  Washington, 
D.C.  20429. 

SUPPLEMeiTARY  INFORMATION: 

L  The  Final  Rule 

A.  Backffxjund 

Under  the  prior  assessment  schedule, 
SAIF  rates  have  ranged  from  23  basis 
points  for  institutions  in  the  best 
assessment  risk  classification  to  31  basis 
points  for  institutions  in  the  least 
favorable  one.  This  schedule  has 
implemented  the  risk-based  assessment 
program  required  by  section  7  of  the 
Federal  Deposit  Insurance  (FDI  Act),  12 
U.S.C.  1817.  The  schedule  has  been 
designed  to  increase  the  reserve  ratio  of 
the  SAIF— the  ratio  of  the  SAIF's  net 
worth  to  aggregate  SAIF-insured 
deposits,  see  id.  1817(1)(7)— to  the 
designated  reserve  ratio  (DRR).' 

The  SAIF  has  never  received  the  full 
amount  of  the  revenues  that  the  SAIF 
rates  have  generated,  however.  The 
SAIF  did  not  receive  any  revenues  at  all 
from  its  creation  in  1989  through  the 
end  of  1992:  all  such  revenues  were 
diverted  to  other  needs.  Revenues  have 
begun  to  flow  into  the  SAIF  after 
January  1,  1993,  but  still  not  at  the  full 
amounts.  Certain  SAIF-assessable 
institutions — namely,  SAIF-member 
savings  associations — ^have  been 
required  to  pay  assessments  to  the  FICO 
in  order  to  enable  the  FICO  to  pay  the 
interest  on  its  bonds.  The  amountsthat 
these  institutions  have  paid  to  the  FICO 
have  served  to  reduce  the  amounts  that 
the  institutions  have  paid  to  the  SAIF. 
At  $793  million  per  year,  the  FICO  draw 
has  been  substantial.  It  has  contributed 
to  the  slow  growth  in  the  SAIF  reserve 


^  The  DRR  is  a  target  ratio  that  ha«  a  fixed  value 
for  each  year.  The  value  is  either  1.2S  percent  or 
such  higher  percentage  as  the  Board  determines  to 
be  justiHed  for  that  year  by  circumstances  raising 
a  significant  risk  of  substantial  future  losses  to  the 
Fund.  Id.  1817(b)(2)(A)(iv).  The  Board  has  not 
altei«d  the  statutory  ORR  for  either  fund. 


ratio,  which  has  only  increased  from  .28 
percent  to  .47  percent  during  1995. 

Moreover,  the  assessment  rates  for  the 
BIF  were  much  lower  than  the 
comparable  rates  for  the  SAIF,  because 
the  BIF's  reserve  ratio  had  already 
reached  the  DRR.  The  disparity  created 
incentives  for  Institutions  to  move 
deposits  from  SAIF-insured  status  to 
BIF-insured  status,  and  raised  the 
question  of  whether  a  shrinking  SAIF- 
assessable  deposit  base  could  continue 
both  to  service  the  interest  on  FICO  debt 
and  to  capitalize  the  SAIF. 

In  response  to  these  circumstances. 
Congress  adopted  the  Deposit  Insurance 
Funds  Act  of  1996  (Funds  Act),  Public 
Law  104-208,  sections  2701-2711, 110 
Stat.  3009  et  seq.  (Sept.  30, 1996).  The 
Funds  Act  calleid  for  the  FDIC  to  impose 
a  one-time  special  assessment  on  SAIF- 
assessable  deposits  to  raise  the  SAIF's 
reserve  ratio  to  the  DRR  as  of  October 
1, 1996.  Id.  section  2702.  The  FDIC 
carried  out  this  mandate.  See  61  FR 
53834  (Oct.  16, 1996).  The  Funds  Act 
also  ended  the  link  between  the 
amounts  assessed  by  the  FICO  and  the 
amounts  authorized  to  be  assessed  by 
the  SAIF,  effective  January  1, 1997. 

B.  Statutory  Framework  for  Setting 
Assessment  Rates 

Section  7(b)(1)  of  the  FDI  Act.  12 
U.S.C.  1817(b)(1).  requires  the  Board  to 
est^lish  a  risk-based  assessment  system 
for  all  insured  institutions.  Id. 
1817(b)(1)(A). 

The  Board  must  set  semiannual 
assessments  for  each  institution  based 
on  the  following  factors:  (1)  The 
probabiUty  that  the  institution  will 
cause  a  loss  to  the  BIF  or  to  the  SAIF, 
(2)  the  likely  amount  of  the  loss,  and  (3)  , 
the  revenue  needs  of  the  appropriate 
hmd.  Id.  1817(b)(1)(C). 

Section  7(b)(2)(A)  sets  forth  the 
requirement  that  the  FDIC's  assessments 
must  be  designed  to  maintain  each 
fund's  reserve  ratio  at  the  DRR  or,  if  the 
fund's  reserve  ratio  is  below  that  level, 
to  lift  the  ratio  to  the  DRR.  Section 
7(b)(2)(A)(i)  states  this  requirement  as  a 
mandate  to  the  Board  to  set  assessments 
that  are  sufficient  to  achieve  the 
appropriate  goal.  Id.  181 7(b)(2)( AMD- 
Section  7(b)(2)(A)(iii),  as  amended  by 
section  2Z08(b)  of  the  Funds  Act,  states 
this  requirement  as  a  limitation  on  the 
amounts  to  be  collected:  The  Board  may 
not  collect  more  for  a  fund  than  is 
needed  to  fulfill  the  appropriate  goal.  Id. 
1817(b)(2)(A)(iii).      . 


^i- 
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Whether  a  fund  is  capitalized  at  the  therefore  lowering  the  SAIF  rates  as  of 

DRR  or  otherwise,  the  Board  may  set  that  date.  See  id,  1817(b)(2)(A)(iii]  and 

higher  rates  for  institutions  that  exhibit  (v). 

weakness  or  are  not  weU  capitaUzed.  Id.  j^g  pojc  ig  retaining  the  9-ceU 

1817(b)(2)(A)(v).  framework  for  SAIF  assessment  rates. 

In  settmg  semiannual  asswwments  for  ^ut  is  replacing  the  prior  set  of  rates 

an  msurance  fund,  the  Board  must  ^^^  ^  ^^^  ^s  1^^^^  rate-schedule,, 

consider  the  followmg  factors:  (1)  The  ^^^^^  ^^  SAIF  Base  Assessment 

fund  s  expected  operaUng  expenses;  (2)  schedule.  The  SAIF  Base  Assessment 

the  fund  8  case  rwolubon  expenditures  gchedule  sets  forth  a  permanent  set  of 

and  mcome;  (3)  the  effort  of  assessments  ^^^  ^^  ^  remain  in  place  until 

on  the  eammgs  and  capital  of  fund  ■  . ., u      »■  j 

members;  and  (4)  any  other  factors  that  «^ged  throughnotice-and-comment 

the  Board  deems  appropriate.  Id.  i^emakmg  proceedings.  The  SAIF  Base 

iMi7fhU9lfAMin  Assessment  Schedule  IS  adopted  as  of 

ThSS^Ihe  end  of  1996.  the  HCX)  ^°^'  ^'  ^996- "The  SAIF  Base 

draw  selves  to  reduce  the  amounts  that  Assessment  Schedule  is  as  foUows: 

the  FDIC  assesses  against  SAIF-member  #».,,-«         .                      « 

savings  associations.  Id.  1441(f)(2)  &  SAIF  BASE  ASSESSMENT  SCHEDULE 
1817^)(2)(D).2  Thereafter,  the  FICO 
assessments  are  independent  of  and  in 
addition  to  those  of  the  FDIC.  Fimds  Act 
section  2703  (a)  and  (c).  But  the  FICO  . 
still  must  assess  institutions  in  the  same 
manner  as  the  FDIC  does,  and  the  FDIC 
still  must  approve  the  FICO's 
assessments.  12  U.S.C.  1441(f)(2). 

Finally,  through  the  end  of  1998,  the  The  FDIC  is  also  making  an 

assessment  rate  for  a  SAIF  member  may  immediate  adjustment  to  the  rates  set 

not  be  less  than  the  assessment  rate  for  forth  in  the  SAIF  Base  Assessment 

a  BIF  member  that  poses  a  comparable  Schedule.  The  adjustment,  like  the  SAIF 

risk  to  the  deposit  insurance  fund.  Id.  Base  Assessment  Schedule,  is  adopted 

1817(b)(2)(E).  as  of  October  1, 1996.  The  adjusted  rates 

are  the  ones  that  are  effective. 


saif  adjusted  assessme^f^ 
Schedule 


Capital  group 

Supervisory  subgroup 
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28 
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C.  The  Base  and  Adjusted  Assessment 
Schedules  for  the  SAIF 

1.  Overview 

The  SAIF's  reserve  ratio  has  been  well 
below  the  DRR.  The  SAIF  rates  have 
been  designed  to  increase  the  SAIF's 
capitalization  to  the  DRR.  In  accordance 
with  the  Funds  Act,  however,  the  FDIC 
has  capitalized  the  SAIF  at  the  DRR  as 
of  October  1, 1996.  The  FDIC  is 


>  Section  21(fK2)  of  th«  Fedsral  Home  Loan  Bank 
Act.  12  U.S.C  1441(0(2),  provides  that  amounu 
assessed  by  the  FICO  reduce  the  amounts 
authorized  to  be  assessed  by  the  FDIC  tar  the  SAIF. 
Section  7(b)(2)P)  of  the  FDI  Act,  id.  1817(b)(2)(D), 
states  a  parallel  requirement.  Section  2703  of  the 
Funds  Act  repeals  both  provisions.  Section  2703(a) 
repeals  section  21(f)(2);  section  2703(b)  repeals 
section  7(b)(2)(B). 

The  repeals  are  not  simultaneous— at  least,  not  on 
their  face.  Section  2703(cKl)  sets  an  effective  date 
for  section  2703(a)  of  January  1,  1997.  Section 
2703(c)  does  not  mention  section  2703(bl. 
Accordingly,  section  2703(b)  is — apparently — 
afiective  upon  passage  of  the  Funds  Act.  If  so, 
section  7(b)(2)(D)  has  been  repealed  since 
September  30, 1996.  A  repeal  of  section  7(b)(2)(D) 
would  have  no  practical  consequence,  as  section 
21(f)(2)  remains  in  effect  through  the  end  of  1996. 

The  FDIC  takes  the  view,  however,  that  section 
2703(c)(1)  contaiiu  a  drafting  error  in  this  regard. 
Section  2703(c)(1)  says  it  applies  to  section  Z703(a) 
and  to  section  2703(c) — that  is,  to  itself.  The  FDIC 
considers  that  the  self-reference  makes  no  sense, 
and  that  a  reference  to  subaection  (b)  was  intended. 
Accordingly,  the  FDIC  interprets  the  Funds  Act  to 
repeal  section  7(b)(2)P)  on  January  1,  1997,  in 
concert  with  the  repeal  of  the  Federal  Home  Loan 
Bank  Act's  parallel  proviaioiu. 


The  adjustment  is  two-fold: 

— ^The  FDIC  is  making  a  general 
adjustment  to  the  SAIF  Base 
Assessment  Schedule  that  lowers  the 
rates  therein  by  4  basis  points  for  all 
institutions  other  than  SAIF-member 
savings  associations.  This  adjustment 
is  temporary,  but  indefinite:  the  FDIC 
expects  to  review  it  every  semiannual 
period,  but  will  not  necessarily 
modify  it,  nor  will  the  adjustment 
automatically  terminate  on  its  own. 

— ^The  FDIC  is  making  a  special     •  • .   ■' 
adjustment  to  the  SAIF  Base 
Assessment  Schedule  that  replaces 
the  rates  therein  with  a  special 
interim  set  of  rates  just  for  SAIF- 
member  savings  associations,  but  only 
for  the  fourth  calendar  quarter  of 
1996.  Thereafter  these  institutions  pay 
the  same  SAIF  rates  as  the  others. 

The  SAIF  Adjusted  Assessment 
Schedule  sets  forth  both  sets  of  adjusted 
rates.  The  rates  on  the  right  in  each  risk 
classification  category  apply  to  SAIF- 
member  savings  associations  during  the 
last  calendar  quarter  of  1996.  The  rates 
on  the  left  in  each  risk  classification 
category  apply  to  all  other  SAIF- 
assessable  institutions  during  that 
quarter,  and  to  all  SAIF-assessable 
institutions  on  and  after  January  1, 
1997: 


Supervisory  subgroup 

Capital  group 

A 

B 

C 

1  

2 

3 

0 

3 

10 

18 
21 
24 

3 
10 
24 

21 
24 
25 

17 
24 
27 

24 
25 
27 

The  rates  on  the  left  in  each  risk 
classification  category — those  that 
represent  the  SAIF  base  rates  as 
modified  by  the  4-basis-  point 
adjustment — may  be  amended  fitim  time 
to  time  within  certain  limits  by 
rulemaking  without  notice-and- 
comment  procedures. 

The  FDIC  has  published  these  rates  as 
a  proposed  rule,  61  FR  53867  (Oct.  16, 
1996),  and  has  received  comments  from 
13  entities  and  organizations.  Comments 
have  come  from  three  holding-company 
organizations  (including  their  affiliates), 
six  savings  banks,  and  four  trade  groups. 
In  addition,  FDIC  staff  has  conducted  a 
briefing  for  members  of  the  Savings 
Association  Insurance  Fimd  Industry 
Advisory  Committee. 

2.  The  SAIF  Base  Assessment  Schedule 

a.  The  Rate-Spread.  Risk-based 
assessment  rates  have  two  purposes:  To. 
reflect  the  risk  posed  to  each  insurance 
fund  by  individual  institutions,  and  to 
provide  institutions  with  proper 
incentives  to  control  risk-taking.  The 
FDIC  believes  that  a  27-basis-point  rate- 
spread  serves  these  purposes. 

The  FDIC  has  considered  the 
comparative  merits  of  a  rate-spread  of  8 
basis  points.  In  E)ecember,  1992,  when 
the  BIF  and  SAIF  were  both  below  the 
DRR,  and  assessment  revenues  were 
designed  to  build  up  the  capitalization 
^  of  both  funds,  the  FDIC  proposed  to 
establish  risk-based  premium  matrices 
of  23  to  31  basis  points  for  each  fund. 
The  Board  asked  for  comment  on 
whether  the  proposed  assessment  rate 
spread  of  8  basis  points  should  be 
widened.  See  57  FR  62502  (Dec.  31, 
1992).  Ninety-six  commenters  addressed 
this  issue;  75  of  them  favored  a  wider 
rate  spread.  In  the  final  rule,  the  Board 
expressed  its  conviction  that  widening 
the  rate  spread  was  desirable  in 
principle,  but  chose  to  implement  the  8- 
basis  point  rate  spread.  The  Board 
expressed  concern  that  widening  the 
spread  while  keeping  assessment 
revenue  constant  might  unduly  burden 
the  weaker  institutions  that  would  be 
subject  to  greatly  increased  rates.  See  58 
FR  34357,  34361  (June  25,  1993). 

Bankera,  banking  scholars  and 
regulators  have  all  criticized  the  8-basis 
point  rate-spread  as  being  uinduly 
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narrow.  There  is  considerable  empirical 
support  for  this  criticism.  Using  a 
variety  of  methodologies  and  different 
sample  periods,  the  vast  majority  of 
relevant  studies  of  deposit-insurance 
pricing  have  produced  results  that  are 
consistent  with  the  conclusion  that  the 


rate-spread  between  healthy  and 
troubled  institutions  should  exceed  8 
basis  points.  The  precise  estimates  vary; 
but  there  is  a  clear  consensus  from  this 
evidence  that  the  rate-spread  should  be 
widened.^ 


There  also  is  a  concern  that  rate 
differences  between  adjacent  cells  in  the 
current  matrix  do  not  provide  adequate 
incentives  for  institutions  to  improve 
their  condition.  Larger  diffierences  are 
consistent  with  historical  variations  in 
failure  rates  across  cells  of  the  matrix, 
as  seen  in  the  following  table: 


Table  1.— Historical  Thrift  Failure  Rates  by  Cell 

[1988-1993T 


Tangible  capital  category 


WeH: 

Thrifts 

Failures 

Failure  rate 
Adequate: 

Thrifts 

Failures 

FaHure  rate 
Under. 

Thrifts 

Failures 

Failure  rate 


Supervisory  risk  sub- 
group 


1,189 

43 

2.9% 

215  .... 

26 

12.1% 

460.... 
134  .... 
29.1% 


B 


172  :„. 

28 

16.3% 


73 

20 

27.4% 

389.... 
205... 
52.7% 


21  

9 

42.9% 

14 

7 

50.0% 

541  .... 
447  .... 
82.6% 


Not 
rated 
(as  of 
12/31/ 

87) 


25 

5 

20.0% 

1 
0 
0.0% 

37 
35 

94.6% 


Average  faNure  rate:  30.6%. 

*  Percentage  of  ttirifts  in  cell  at  year-end  1987  that  failed  during  1988-1993.  These  figures  reflect  different  examination  policies  and  proce- 
dures than  exist  today.  In  particular,  examinations  may  have  been  relativety  infrequent  for  some  institutions  during  this  period. 


The  precise  magnitude  of  the  proper 
rate  difrerences  is  open  to  debate,  given 
the  sensitivity  of  estimates  to  small 
changes  in  assumptions  and  to  the 
selection  of  the  sample  periods.  But  the 
evidence  indicates  that  larger  rate 
differences  between  adjacent  cells  of  the 
risk-based  assessment  matrix  are 
warranted. 

Because  of  concern  for  the  impact  of 
a  wider  spread  on  weaker  SAIF-insured 
institutions,  the  FDIC  has  performed 
analyses  on  increasing  the  spread  from 
8  to  27  basis  points  and  has  found  that, 
apart  firom  institutions  already 
recognized  as  likely  failures,  the  wider 
spread  is  expected  to  have  a  minimal 
impact  in  terms  of  additional  failures. 
The  FDIC  is  therefore  adopting  a  27- 
basis  point  spread  for  members  of  the 
SAIF. 

Two  trade  groups  express  support  for 
the  rate-spread  in  the  SAIF  Base 
Assessment  Schedule,  but  without 
providing  any  extensive  analysis.  No 
commenter  opposes  it. 

b.  The  Rates.  The  FDIC  recognizes 
that,  in  setting  deposit  insurance 
premiums,  the  risk  of  adverse  events 
that  may  occur  beyond  the  immediate 
semiannual  assessment  period  must  be 
considered,  in  order  to  spread  risk  over 


time  and  to  moderate  the  cyclical  effects 
of  insurance  losses  on  insured 
institutions.  A  strict  "pay-as-you-  go" 
insurance  system — one  that  attempts 
only  to  balance  revenue  and  expense 
over  the  current  assessment  period — can 
result  in  rate  volatility  that  would 
adversely  impact  weak  institutions  in 
periods  of  economic  stress,  increasing 
the  risk  of  loss  to  the  fund.  Historical 
evidence  shows  that  in  peak  loss  years, 
pay-as-  you-go  rates  would  substantially 
exceed  the  rates  required  to  balance 
revenues  and  expenses  over  the  longer 
term. 

The  FDIC  believes  that,  for  the 
purpose  of  estimating  future  losses  for 
the  thrift  industry,  the  industry's  loss 
experience  in  the  1980s  is  not  especially 
informative.  The  insurance  losses 
associated  with  thrifts  far  exceeded 
insurance  losses  from  banks  during  this 
period  both  in  dollars  and,  to  an  even 
greater  extent,  as  a  percentage  of  the  size 
of  the  industry.  The  losses  prompted 
Congress  to  adopt  a  number  of 
legislative  reforms  that  have  the  effiact  of 
placing  thrifts  in  a  regulatory  context 
that  resembles  that  of  the  banks  much 
more  closely.  The  FDIC  has  replaced  the 
Federal  Savings  and  Loan  Insurance 
Corporation  (FSLIC)  as  insurer  for  the 


thrift  industry.  The  Office  of  Thrift 
Supervision,  an  office  within  the  . 
Department  of  the  Treasury,  has 
replaced  the  Federal  Home  Loan  Bank 
Board  as  the  supervisor  for  thrift 
institutions.  Thrifts  are  now  subject  to 
stronger  capital  standards,  which  are  set 
at  the  same  levels  as  required  of  banks. 
Thrifts,  like  banks,  now  pay  assessments 
based  on  risk.  The  losses  generated  in 
thrift  failures  are  limited  by  the  same 
safeguards  as  those  that  apply  to  bank 
failures — notably,  the  early-closure  rule 
of  the  prompt  corrective  action  statute, 
the  cross-guarantees  among  affiliates, 
the  least-cost  resolution  requirement, 
and  the  depositor-preference  statute.  In 
view  of  these  changes  in  the  regulatory 
and  insurance  environment  for  thrifts, 
the  failure  experience  of  commercial 
banks  is  likely  to  be  more  illuminating 
for  the  purpose  of  estimating  future 
thrift  losses  than  is  the  experience  of  the 
thrifts  themselves. 

The  FDIC  has  recently  analyzed  its 
historical  loss  experience  with  banks, 
and  has  considered  the  likely  effect  of 
recently  enacted  statutory  provisions 
that  are  expected  to  moderate  deposit 
insurance  losses  going  forward.  The 
FDIC  has  concluded  diat  average 
assessment  rates  of  4  to  5  basis  points 


<  The  FDIC's  research  also  suggests  that  a 
substantially  larger  spread  is  necessary  to  establish 
an  "actuarially  fair"  assessment  rate  systen\.  See 
Gary  S.  Fisael.  "Risk  Measurement.  Actuarially  Fair 


Deposit  Insurance  Premiums  and  the  FDIC's  Risk- 
Related  Premium  System",  FDIC  Banking  Review 
16-27.  Table  5,  Panel  B  (1994). 


67690    Federal  Register  /  Vol.  61,  No.  248  /  Tuesday,  December  24.  1996  /  Rules  and  Regulations 


are  appropriate  to  achieve  a  long-run 
balance  between  BIF  revenues  and 
expenses.  See  60  FR  42680  (Aug.  16. 
1995).  These  rates  reflect  the  experience 
of  the  FDIC  during  the  period  Crom  1950 
to  1980.  From  1980  through  1994.  rates 
in  the  range  of  10  to  13  basis  points 
would  have  been  required  to  balance 
revenues  and  expenses:  but  for  banks  as 
well  as  thrifts,  failures  during  this 
period  were  attributable  to 
extraordinary  conditions  brought  on  by 
volatile  interest  rates,  ineffective 
supervision  and  real  estate  values  that 
first  soared  and  then  collapsed.  While 
regulators  still  may  not  have  the  ability 
to  foresee  a  real  estate  collapse  or  other 
severe  economic  adversities,  the 
statutory  and  regulatory  safeguards  now 
in  place  are  likely  to  limit  losses  to,the 
funds  under  such  extreme  conditions. 
Accordingly,  average  assessment  rates 
in  the  range  of  4  to  5  basis  points  are 
thought  to  be  adequate  to  balance  long- 
range  revenues  and  expenses  for  the 
BIF. 

The  FDIC  considers  that  this  range  is 
an  appropriate  benchmark  for  SAIF 
rates  as  well.  From  1950  to  1980.  the 
rates  paid  by  FSLIC-insured  thrifts  were 
about  twice  the  effective  rate  paid  by 
FDIC-insured  banks,  reflecting  higher 
annual  rates  of  deposit  growth  for  thrifts 
and  a  somewhat  higher  loss  experience 
for  the  FSLIC.'*  But  diffiarences  between 
the  banking  and  thrift  industries  are  less 
significant  today  than  they  were  in  the 
period  from  1950  to  1980;  thrifts 
generally  are  better  protected  than  they 
were  from  the  effects  of  interest-rate 
swings;  regulatory  and  accounting 
standards  are  more  exacting;  and 
deposits  have  generally  declined  since 
1989.  The  FDIC  recognizes  that 
structural  weaknesses  of  the  SAIF. 
including  a  relatively  small  membership 
base  and  geographic  and  product 
concentrations,  suggest  that  the 
appropriate  SAIF  assessment  rate  to 
achieve  a  long-range  balance  may  be 
higher  than  the  BIF  rate.  Lacking  a 
compelling  empirical  basis  for 
determining  different  assessment 
structures  for  the  two  industries, 
however,  the  FDIC  currently  expects 
that  average  assessment  rates  of  4  to  5 
basis  points  will  likely  result  in  a  long- 
range  balance  of  revenues  and  expt^nses 
for  the  SAIF  as  well  as  for  the  BIF 

The  vast  majority  of  institutions 
qualify  for  the  highest  assessment  risk 
classiflcation,  and  pay  assessments  at 
the  most  favorable  rate;  conversely,  the 
most  favorable  rate  generates  the  vast 


majority  of  the  revenues  that  the 
insurance  funds  receive.  For  the  SAIF's 
average  assessment  rates  to  yield  4  to  5 
basis  points,  the  most  favorable  rate  for 
the  SAIF  Base  Assessment  Schedule  is 
set  at  4  basis  points;  the  other  rates  in 
the  schedule  are  set  in  accordance  with 
the  rate-spreads  described  above. 

Until  January  1, 1999,  SAIF  rates  may 
not  be  lower  than  the  BIF  rates  for 
institutions  that  pose  comparable  risks 
to  their  funds.  12  U.S.C. 
1817(b)(2)(E)(iii).  Accordingly,  the  rates 
in  the  SAIF  Base  Assessment  Schedule 
are  no  lower  than  the  permanent  (or 
base)  BIF  rates  set  forth  in  Rate 
Schedule  2.5  See  id.  327.9(a). 

The  SAIF  Base  Assessment  Schedule 
(see  I.C.I,  above)  applies  to  all 
institutions  as  of  October  1 .  1996.  As 
discussed  below,  however,  the  rates  set 
forth  in  the  SAIF  Base  Assessment 
Schedule  are  not  the  rates  that  are 
actually  effective  as  of  that  date. 

Two  trade  groups  and  one  savings 
bank  express  support  for  the  rates  in  the 
SAIF  Base  Assessment  Schedule.  No 
commenter  opposes  the  rates. 

3.  The  SAIF  Adjusted  Assessment 
Schedule 

a.  The  General  4-Basis-Point  Adjustment 

The  Board  is  making  a  general 
adjustment  to  the  rates  in  the  SAIF  Base 
Assessment  Schedule  tl^it  lowers  each 
such  rate  by  4  basis  points.  The  adjusted 
rates  range  from  0  to  27  basis  points, 
which  yield  an  average  rate  of  0.6  basis 
points  (annualized)  and  an  estimated 
reserve  ratio  of  1.27  percent  at  midyear 
1997,  under  moderate  conditions.'  The 
adjusted  rates  are  effective  as  of  October 
1,  1996,  for  all  institutions  other  than 
SAIF-member  savings  associations.  On 
January  1, 1997,  the  adjusted  rates  are 
effective  for  all  institutions. 

In  setting  these  rates,  the  FDIC  has 
considered  the  SAIF's  expected 
operating  expenses  and  revenues,  its 
case  resolution  expenditures  and 
income,  and  the  effect  of  the  new  rates 
on  the  earnings  and  capital  of  SAIF 
members.  See  id.  1817(b)(2)(A)(ii). 

Expected  operating  expenses  and 
revenues  of  the  SAIF.  Table  2  shows  the 
projected  SAIF  reserve  ratio  on  June  30, 
1997,  under  pessimistic,  optimistic  and 
moderate  conditions.  The  pessimistic 


'*  See  James  R.  Berth.  John  J.  Feid.  Gabriel  Riedel 
and  M.  Hampton  Tunis.  Alternative  Federal  Deposit 
Insurance  Schemes.  OfHce  of  Policy  and  Economic 
Research.  Federal  Home  Loan  Bank  Board  (January 
1989).  at  12-20. 


'  The  Tinal  rule  redesignates  Rate  Schedule  2  as 
the  BIF  Base  Assessment  Schedule. 

'■  While  the  appropriate  long-term  average 
assessment  rates  are  4  to  5  basis  points  (as 
discussed  above),  the  analysis  summarized  in  Table 
2  indicates  that,  under  current  conditions,  these 
rates  would  likely  result  in  a  reserve  ratio  well  in 
excess  of  1.2S  percent.  With  no  signiTicant 
receivership  activity  and  a  very  liquid  fund, 
investment  earnings  presently  are  more  than 
adequate  to  maintain  the  ORR. 


conditions  combine  relatively  high  loss 
provisions,  high  deposit  growth  and  low 
investment  earnings;  the  optimistic 
conditions  combine  zero  loss 
provisions,  negative  deposit  growth  and 
high  investment  earnings. 

Table  2  indicates  that,  under 
pessimistic  conditions,  an  assessment 
rate  range  of  4  to  31  basiS4)oints  falls 
just  short  of  maintaining  the  DRR  of 
1.25  percent.  But  under  moderate 
conditions,  which  can  be  viewed  as 
more  likely  than  either  the  pessimistic 
or  optimistic  scenarios,  rates  of  0  to  27 
basis  points  result  in  a  SAIF  reserve 
ratio  of  1.27  percent: 

Table  2.— SAIF  Assessment  Rates 
AND  Reserve  Ratio  Under  Vary- 
ing Conditions 


Conditkxis 

Pes- 

si- 

mis- 

tic 

Opti- 
mistic 

Mod- 
erate 

Deposit  growtti  rate 

(%)  

Loss  provisions  ($M) ... 
Investment  rate  (%)  .... 

4.0 
270 
5.2 

-2.0 

0 

6.2 

2.0 
50 
5.7 

Assessment  rates 
(bp) 

Estimated  reserve 

ratio  (%)  June  30, 

1997 

Average 

Range 

Pessi- 
mistic 

Opti- 
mistic 

Mod- 
erate 

4  to  31 
2  to  29 
0to27 

4.7 
2.7 
0.7 

1.24 
1.23 
1.21 

1.36 
1.34 
1.33 

1.30 
1.28 
1.27 

Following  is  a  discussion  of  each  of 
the  main  variables  affecting  the 
estimated  reserve  ratio: 

Yield  on  investments:  After  having 
been  capitalized  on  October  1, 1996,  the 
SAIF's  balance  stood  at  approximately 
$8.6  billion.  The  SAIF  is  very  liquid,  not 
having  had  any  significant  receivership 
activity.  Although  FDIC  policy  limits 
the  proportion  of  investments  with 
maturities  beyond  five  years,  a  fully 
capitalized  SAIF  will  have  signiflcant 
investment  earnings.  Short-term  interest 
rates  have  been  generally  stable  in  1996, 
and  the  FDIC's  recent  investment  yield 
of  5.7  percent  may  be  a  reasonable 
approximation  for  the  expected  yield 
through  the  first  half  of  1997.  The 
investment  rates  utilized  in  Table  2 
range  from  5.2  percent  to  6.2  percent,  or 
50  basis  points  on  either  side  of  the 
recent  experience.  Estimated  annual 
operating  expenses  are  assumed  to  be 
$40  million,  the  same  as  in  1995.^ 


'The  FDIC  presently  is  addressing  the  allocation 
of  operating  expenses  between  the  BIF  and  the 
SAIF.  A  likely  outcome  is  that  the  proportion  of 
expenses  borne  by  the  SAIf  will  increase. 
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Mod- 

c 

erate 

0 

2.0 

0 

50 

2 

5.7 

Growth  of  SAIF-insured  deposits:  For 
the  12  months  ending  December  31, 
1995,  SAIF-insured  deposits  increased 
2.5  percent,  reversing  a  long-term 
decline  that  began  with  the  inception  of 
the  SAIF  in  1989.  But  insured  deposit 
growth  slowed  in  the  first  six  months  of 
1996  to  an  annual  rate  of  0.3  percent. 
The  FDIC  regards  an  annual  growth  rate 
of  2.5  percent  as  near  the  high  end  of 
the  possible  range  of  deposit  growth  for 
the  near  future.  Accordingly,  the  FDIC's 
analysis  uses  a  range  of  insured  deposit 
growth  firom  -  2  percent  to  4  percent 
(aimualized). 

Provisions  for  loss:  The  FDIC  has 
already  established  a  reserve  for  losses 
within  the  SAIF,  and  has  accordingly 
reduced  SAIF's  reported  net  worth  by 
the  amount  of  the  reserve."  This  reserve 
represents  the  estimated  loss  for 
institutions  that,  absent  some  favorable 
event,  are  Ukely  to  fail  within  18 
months.  That  projection  is  subject  to 
considerable  uncertainty. 

The  optimistic  scenario  assumes  the 
existing  reserve  is  adequate.  Table  2 
shows  an  additional  loss  provision  of 
zero  under  this  scenario. 

The  pessimistic  scenario  has  an 
additional  loss  provision  of  $270 
million.  This  scenario  represents  the 
long-range  failure  rate  for  SAIF-insured 
institutions,  which  is  estimated  to  be  22 
basis  points  per  year  t)f  total  assets  (or 
slightly  more  than  $2  billion  in  failed 
assets  per  year).  The  pessimistic 
scenario  is  not  a  worst-case  scenario. 
But  given  the  currently  favorable 
economic  conditions  and  the  relative 
health  of  the  thrift  industry, 
deterioration  in  the  industry  would 
have  to  be  sudden  and  sharp  for  the 
SAIF  to  require  additional  loss  reserves 
at  the  long-term  rate. 

The  moderate  scenario  reflects  the 
fact  that  the  FDIC  has  identified  a  few 
SAIF  members  as  possible  failures  by 
year-end  1997  but  has  not  yet 
established  loss  reserves  for  them.  If  loss 
reserves  were  established  for  these 
thrifts  in  1996,  the  cost  to  the  SAIF 
would  be  about  $50  million. 

The  SAIF's  case  resolution 
expenditures  and  income.  As  noted 
above,  the  SAIF  has  no  significant 
receivership  activity.  Accordingly,  case 
resolution  expenditures  and  income  are 
negligible. 

SAIF  members'  earnings  and  capital. 
The  final  rule  reduces  assessment  rates 
for  all  institutions  that  pay  a.ssessments 
to  the  SAIF,  and  therefore  has  a 
beneficial  impact  on  all  such 
institutions'  earnings  and  capital. 


Thrifts  had  record  earnings  and  a 
return  on  assets  above  one  percent  in 
each  of  the  first  two  quarters  of  1996. 
Nearly  98  percent  of  all  SAIF  members 
are  well  capitalized.  The  assets  of 
"problem"  SAIF  members  fell  to  $7 
billion  as  of  June  30,  down  &t>m  over 
$200  billion  at  the  end  of  1991.  Only 
one  SAIF  member  has  failed  in  1996. 

The  commercial  banking  industry, 
which  owns  one-fourth  of  the  SAIF 
assessment  base,  is  even  stronger.  Based 
on  net  income  for  the  first  half  of  1996, 
the  banking  industry  is  expected  to  have 
record  annual  earnings  for  the  fifth 
consecutive  year. 

Three  commenters — 2  trade  groups 
and  a  savings  bank — express  support  for 
the  4-basis-point  adjustment  to  the  rates 
in  the  SAIF  Base  Assessment  Schedule. 
No  conunenter  opposes  the  adjusted 
rates. 

b.  The  Interim  Schedule  for  SAIF- 
Member  Savings  Associations 

The  FDIC  is  prescribing  a  special 
interim  rate-schedule  for  SAIF-member 
savings  associations  for  the  final  quarter 
of  1996.  The  interim  schedule  generally 
retains  the  relationships  among  the 
assessment-risk  categories  in  the  prior 
SAIF  assessment  schedule,  but  reduces 
each  rate  in  the  schedule  by  5  basis 
points.  There  is  one  exception:  the  rate 
for  institutions  in  the  highest-risk 
category  is  only  reduced  by  4-basis 
points,  in  order  to  comply  with  section 
7(b)(2)(E)  of  the  FDI  Act.  These  interim 
rates  do  not  generate  revenue  for  the 
SAIF  that  is  in  excess  of  the  amount 
needed  to  maintain  the  SAIF's  reserve 
ratio  at  the  DRR.  Accordingly,  the. 
interim  rates  do  not  violate  the 
prohibition  stated  in  section 
7(b)(2)(A)(iii)  of  the  FDI  Act.  Nor  are  the 
interim  rates  set  so  high  as  to  impose  an 
unreasonable  burden  on  the  SAIF- 
member  savings  associations. 

The  special  interim  rate-schedule  is 
needed  because  SAIF-member  savings 
associations  are  subject  to  a  special 
requirement:  they  (and  only  they)  must 
pay  FICO  assessments  for  the  final 
quarter  of  1996,  See  "Treatment  of 
Assessments  Paid  by  'Oakar'  Banks  and 
'Sasser'  Banks  on  SAIF-insured 
Eteposits,  General  Counsel's  Opinion 
No.  7",  60  FR  7059  (Feb.  6, 1995).9  This 


"  The  SAIF  loss  reserve  was  SI  14  million  on  )une 
30.1996. 


*  A  prior  version  of  the  Funds  Act,  which  was 
contained  in  the  "Balanced  Budget  Act  of  1995" 
(H.R.  2491)  but  vetoed  by  the  President  on 
December  6, 1995,  would  have  required  pro  rata 
sharing  of  the  FiCO  payments  by  savings 
associations  and  banks  essentially  immediately,  as 
that  provision  would  have  been  effective  January  1. 
1996.  Later  on.  however.  Congress  altered  the 
effective  date  for  the  IHCO  sharing  provision  to 
apply  to  semiannual  periods  beginning  after 
December  31. 1996.  By  implication,  banks  do  not 


special  requirement  prevents  the  FDIC 
from  establishing  a  single  rate-schedule 
for  all  SAIF-assessable  institutions.  If 
the  SAIF-member  savings  associations 
were  to  pay  at  the  general  rates  (as 
adjusted),  the  FICO  draw  would  absorb 
all  the  amounts  assessed  on  them,  and 
the  SAIF  would  not  be  compensated  for  . 
the  risks  they  pose.  On  the  other  hand, 
if  all  institutions  were  to  pay 
assessments  at  the  special  interim  rates, 
the  SAIF  would  receive  revenues  for  in 
excess  of  the  amoimts  needed  to 
preserve  the  SAIF's  reserve  ratio  at  the 
DRR. 

Eleven  commenters — five  savings 
banks,  two  holding  companies,  and  all 
four  trade  groups— expressly  consider 
the  interim  schedule.  One  trade  group 
endorses  it.  The  other  10  commenters 
oppose  it. 

^  Five  savings  banks  and  two  trade 
groups  object  to  the  interim  schedule's 
effects.  Four  savings  banks  and  both 
trade  groups  contend  that  the  interim 
schedule  is  improper  because  the 
institutions  that  are  subject  to  it  must 
pay  different  (and  higher)  rates  than 
other  comparable  institutions  must  pay. 
Two  savings  banks  assert  that,  having 
paid  a  special  assessment  to  capitalize 
the  SAIF  as  of  October  1, 1996,  they 
should  not  have  to  sustain  the  burden 
of  p>aying  a  FICO  assessment  for  the 
fourth  quarter  of  1996.  While  the  FDIC 
recognizes  that  the  special  interim  rate- 
schedule  has  a  disparate  impact,  the 
FDIC  does  not  agree  that  the  interim 
rate-schedule  is  therefore  discriminatory 
or  otherwise  improper.  The  disparate 
impact  merely  reflects  the  different 
statutory  obligations  that  these 
institutions  have  with  respect  to  the 

nco. 

In  essence,  the  FDIC's  reduced  rate- 
schedules — both  for  SAIF-member 
savings  associations  and  for  other 
institutions — serve  to  return  the 
amounts  that  institutions  have  paid  to 
the  SAIF  for  the  fourth  quarter  of  1996. 
In  the  case  of  SAIF-member  savings 
associations,  however,  those  amounts 
have  been  reduced  by  the  FICO  draw. 
The  FICO  draw  is  not  subject  to  refiind: 
accordingly,  SAIF-member  savings 
associations  experience  less  of  a 
reduction  in  rates  than  do  other 
institutions. 

Seven  commenters — three  trade 
organizations,  two  holding  companies 
and  two  savings  banks — expressly 
challenge  the  FDIC's  authority  to  adopt 
the  special  interim  rate-schedule.  They 
contend  that,  when  an  insurance  fund's 
reserve  ratio  is  at  the  DRR,  the  FDIC 
cannot  impose  assessments  with  respect 


share  in  the  FICO  assessment  payments  prior  to  that 
date. 
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to  the  fund.  They  recognize,  as  they 
must,  that  emy  sums  assessed  by  tbe 
FICO  against  SAIF-member  savings 
associations  will  serve  to  reduce  the 
amounts  that  the  SAIF  is  authorized  to 
assess  against  those  institutions  during 
the  final  quarter  of  1996.  But  they  assert 
that  SAIF  is  not  authorized  to  impose 
any  assessments  for  that  quarter,  and 
that  accordingly  there  are  no  revenues 
to  be  directed  to  the  FICO. 

The  FDIC  does  not  agree.  The  FDIC 
considers  that  section  7(b)(2)(A)(ii)(IV) 
oftheFDIAct,  12U.S.C. 
1817(b)(2)(A)(ii)aV),  provides  ample 
authority  for  the  special  interim  rate- 
schedule.  Section  7(b)(2)(A){ii)(IV)  says 
that,  when  setting  assessments  for  the 
purpose  of  maintaining  a  fund's  reserve 
ratio  at  the  DRR.  the  Board  may — 
indeed,  must — consider  "any  other 
tactors"  that  it  may  deem  appropriate. 
The  FICO  draw  is  just  such  a  factor. 
SAIF-member  savings  associations  must 
pay  assessments  at  rates  that  are  high 
enough  to  cover  the  full  amount  of  the 
FICO  draw:  otherwise  the  rates  would 
not  generate  any  revenues  for  the  SAIF 
at  all.  Moreover,  every  rate — even  the 
lowest  rate — must  be  high  enough  to 
cover  each  SAIF-member  savings 
association's  pro-rata  share  of  the  FICO 
draw.  Otherwise  institutions  in  less- 
favorable  risk  classifications  would  bear 
a  disproportionately  large  share  of  the 
FICO  draw.  One  consequence  would  be 
to  deform  the  structure  of  the 
assessment-rate  schedule,  because  the 
spread  between  the  most-favorable  rate 
and  the  other  rates  would  be  increased. 
Another  consequence  would  be  to 
impose  an  extra  measure  of  risk  on  the 
SAJF,  because  the  weaker  institutions 
would  have  to  sustain  the  burden  of 
paying  higher  rates.  The  FDIC  considers 
that  these  consequences  would 
adversely  affect  its  risk-based 
assessment  program.  More  basically,  the 
FDIC  considers  that  section 
7{bK2)(A)(ii)(IV)  gives  the  FDIC  the 
necessary  authority  to  consider  and  deal 
with  these  effects  in  constructing  the 
SAIF  rate-schedule. 

The  FDIC  further  considers  that  the 
legal  interpretation  espoused  by  the 
opponents  contravenes  the  clear  intent 
of  Congress.  The  Federal  Home  Loan 
Bank  Act  makes  it  clear  that  the  FDIC's 
assessment  procedures  govern  the 
FICO's  assessments.  Id.  1441(fK2).  Both 
the  Federal  Home  Loan  Bank  Act  and 
the  FDI  Act  also  make  it  clear  that  the 
FICO  is  to  receive  (as  a  general  matter) 
the  full  amount  it  needs  from  the 
revenues  generated  by  means  of  those 
procedures,  while  the  SAIF  is  to  receive 
the  residual  amount  of  the  revenues 
after  the  FICO  draw  has  been  subtracted 
from  them.  See  id.  and  1817(b)(2)(D). 


The  clear  expectation  is  that  the  FDIC  maintain  the  SAIF  at  the  DRR  during  the 

will  assess — and  has  full  authority  to  final  quarter  of  1996,  while  preserving 

assess — amounts  that  are  sufficient  to  appropriate  risk-based  rates  for  all  such 

cover  the  FICO  draw.  institutions.  Seen  from  this  standpoint. 

By  contrast,  the  interpretation  oRiered  the  SAIF-rate  reductions  have  no  effiect 

by  the  opponents  leads  to  a  result  that  on  the  FICO  assessments  or  on  the 

is.  in  the  FDIC's  view,  untenable:  nCO's  financial  condition, 
namely,  that  Congress  intended  to  fund  Conversely,  the  escrowed  exit  fees 

the  FICO  only  intermittently.  The  FDI  may  not  be  released  to  the  SAIF  until 

Act  has,  since  1989,  instructed  the  FDIC  the  FDIC  and  the  Secretary  of  the 

to  set  semiannual  assessments  "to  Treasury  determine  that  it  is  not 

maintain  the  reserve  ratio  of  a  fund  at  necessary  to  reserve  the  funds  for  the 

the  designated  reserve  ratio".  Under  the  payment  of  interest  on  the  FICO  bonds, 

opponents'  view,  that  language  prevents  See  12  CFR  312.5(e)  and  312.8(g).  No 

the  FDIC  from  setting  rates  sufficient  to  such  determination  has  been  made.  On 

cover  the  FICO  draw— and  effectively  the  contrary,  the  FDIC  considers  that  the 

cuts  off  the  FICO's  power  to  assess  exit-fee  reserve  serves  to  protect  against 

SAIF-member  savings  associations—  the  possibility  of  an  interim  short-fall 

whenever  the  SAIF  is  capitalized  at  the  during  the  period  in  which  the  FICO's 

DRR.  At  the  same  time,  however,  the  assessment  procedures  are  converted 

SAIF's  reserve  ratio  can  be  expected  to  from  those  currently  in  effect  to  those 

fluctuate:  indeed,  Congress  has  prescribed  for  1997  and  thereafter  by  the 

expressly  provided  for  that  possibiUty.  Funds  Act.  Accordingly,  the  funds  in 

The  opponents'  view  thus  implies  a  ^l^Q  exit-fee  reserve  are  required  for 

stop-and-go  funding  plan  for  the  FICO,  gjher  purposes:  they  cannot  replace  the 

in  which  the  FICO's  access  to  SAIF  pjco  assessments  due  from  SAIF- 

assessments  depends  on  the  current  member  savings  associaUons  for  the 

status  of  the  SAIF's  capitalization.  The  final  quarter  of  1996. 
FDIC  declines  to  adopt  this  view. 

More  generally,  the  FDIC  considers  D.  The  BIF  Assessment  Schedules 
that  the  Funds  Act  expresses  Congress*  jhe  final  rule  publishes  the  rates  that 

intenUon  to  revise  the  existing  currently  apply  to  BIF  members  without 

relationship  between  the  FICO  and  the  change,  except  inso&r  as  changes  have 

SAIF.  but  not  until  the  start  of  1997.  See  bee^  n^^de  by  the  Funds  Act.  The  final 

Funds  Act  section  2703(a).  The  FDIC  ^ule  does  not  make  any  change  of 

considers  that  Congress  has  intended  to  substance  to  the  FDIC's  assessment 

preserve  the  existing  relationship  regulation  with  respect  to  BIF  rates, 
through  the  end  of  1996. 

As  a  final  note,  the  opponents  say  1.  The  BIF  Base  Assessment  Schedule 
their  view  is  not  unreasonable  because.  j\^  FDIC's  assessment  regulation  has 

if  the  nCO  has  no  access  to  assessments  presented  the  base  rates  for  the  BIF- 

paid  by  SAIF-member  savings  assessable  institutions  in  Rate  Schedule 

associations  (or  to  any  other  source  of  2.  The  final  rule  retains  these  base  rates, 

fundmg)  during  the  final  quarter  of  g^d  redesignates  them  as  the  BIF  Base 

1996,  the  exit  fees  now  held  in  escrow  Assessment  Schedule.  The  BIF  Base 

by  the  Treasury  Department  are  Assessment  Schedule  is  as  follows: 
available  to  pay  the  interest  on  the 
FICO's  bonds.  The  FDIC  does  not  agree  gjp  baSE  ASSESSMENT  SCHEDULE 

that  the  escrowed  funds  are  available  for  

this  purpose.  These  funds  are  to  be  paid 

to  the  FICO  only  if  the  Secretary  of  the 

Treasury  determines  that  the  FICO  has- 

exhausted  all  other  sources  of  funding 

for  its  interest  payments,  and  orders  that 

the  fees  be  so  paid.  Id. 

1815(d)('2)(E)(i)(n);  see  12  CFR  312.5(d) 

and  312.8(0.  The  Secretary  has  not  ^  ^^  g^,  ^^^^^  Assessment 

made  such  a  determination  or  issued  c  u  j  1 

,  J  Schedule 

such  an  order. 

Moreover,  it  is  apparent  that  the  FICO        In  addition,  the  final  rule  sets  forth 

has  no  current  need  for  these  funds.  The  the  effective  BIF  rates  for  the  second 

FICO  has  collected  its  assessments  for  semiannual  period  of  1996  and  the  first 

the  second  semiannual  period  of  1996,  semiannual  period  of  1997.  These  rates 

and  is  entitled  to  retain  them.  The  SAIF-  have  been  prescribed  by  the  Board  in 

rate  reductions  merely  serve  the  resolutions  dated  May  14  and  November 

purpose  of  returning  to  each  institution  26, 1996,  which  were  issued  pursuant  to 

the  amount  that  the  FDIC  has  collected  the  procedures  in  effect  prior  to  the 

from  that  institution  for  the  SAIF  in  adoption  of  the  final  rule.  See  61  FR 

excess  of  the  amount  needed  to  .  26078  (May  24, 1996)  and  id.  64609 
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(Dec.  6, 1996).  The  final  rule  presents 
the  adjusted  rates  in  the  BIF  Adjusted 
Assessment  Schedule,  as  follows: 

BIF  Adjusted  Assessment 
Schedule 
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These  adjusted  rates  will  terminate  at 
the  end  of  June,  1997.  The  final  rule 
indicates  that,  upon  termination  of  the 
adjusted  rates,  the  rates  in  the  BIF  Base 
Assessment  Schedule  will'apply  to  BIF 
members  and  other  BIF-assessable 
institutions.  The  Board  may  adjust  the 
rates  in  the  BIF  Base  Assessment 
Schedule  pursuant  to  the  procedures 
herein  adopted,  however  (see  I.E. 
below). 

The  Funds  Act  has  eliminated  the 
minimum  assessment  required  by 
statute.  Funds  Act  section  2708(b).  The 
FDIC's  regulations  have  not  stated  that 
requirement,  and  the  FDIC  is  not  now 
retaining  it.  Accordingly,  neither  the 
BIF  Base  Assessment  Schedule  nor  the 
adjusted  rate-schedule  refers  to 
minimum  assessments. 

E.  Procedure  for  Adjusting  the  Base 
Assessment  Schedules 

1.  In  General 

Section  327.9(b)  sets  forth  a  procedure 
under  which  the  Board  may  increase  or 
decrease  the  BIF  Base  Assessment 
Schedule  without  engaging  in  separate 
notice-and-comment  rulemaking 
proceedings  for  each  adjustment.  12 
CFR  327.9(b). 

The  allowable  adjustments  are  subject 
to  strict  limits.  No  adjustment  may, 
when  aggregated  with  prior 
adjustments,  cause  the  adjusted  BIF 
rates  to  deviate  "over  time"  by  more 
than  5  basis  points  h-om  those  set  forth 
in  Rate  Schedule  2,  which  is  the 
permanent  or  base  rate-schedule  for  the 
BIF.  An  adjustment  may  not  result  in  a 
negative  assessment  rate.  No  one 
adjustment  may  constitute  an  increase 
or  decrease  of  more  than  5  basis  points; 
See  id.  327.9(b)(1). 

The  Board  is  modifying  and  clarifying 
this  process  somewhat,  and  extending  it 
to  SAIF  rates  as  well.  The  final  rule  does 
not  change  the  limits  on  allowable 
adjustments,  but  clarifies  the  following 
two  points. 

First,  the  Board  may  not,  without 
notice-and-comment  rulemaking, 
establish  an  adjusted  assessment 
schedule  for  a  fund  in  which  the  . 


adjusted  rates  difliar  by  more  than  5 
basis  points  at  any  time  from  the  base' 
assessment  schedule  for  that  fund.  For 
example,  if  the  rate  for  1 A  SAIF 
members  in  the  SAIF  Base  Assessment 
Schedule  were  4  basis  points,  the 
adjusted  rate  for  lA  SAIF  members  may 
never  rise  above  9  basis  points  without 
a  new  notice-and-comment  rulemaking 
proceeding. 

Second,  the  Board  may  not  reduce  the 
rates  in  either  base  assessment  schedule 
any  more  than  those  rates  have  already 
been  lowered,  because  in  that  event  the 
lowest  rate  in  the  schedule  would  be 
less  than  zero.  The  final  rule  makes  it 
clear  that  zero  serves  as  a  lower  bound 
on  the  most  favorable  rate,  and  prevents 
the  other  rates  from  being  adjusted  by 
the  full  5  basis  points. 

2.  Procedure 

The  final  rule  alters  the  formal 
mechanism  by  which  the  Board  makes 
adjustments  to  the  base  assessment 
schedules. 

The  prior  regulation  called  for  the 
Board  to  adopt  the  semiannual 
assessment  schedule  and  any 
adjustment  thereto  by  means  of  a 
resolution,  a  procedure  that  does  not 
require  public  notice  or  comment.  12 
CFR  327.9(b)(3).  Under  the  final  rule, 
the  Board  adopts  the  new  assessment 
schedule  pursuant  to  a  rulemaking 
proceeding,  but  still  without  public 
notice  and  comment. 

Consistent  with  the  current  rule,  the 
final  rule  provides  that  an  adjustment  to 
the  base  assessment  schedule  may  not 
be  applied  only  to  selected  risk 
classifications,  but  rather  must  be 
applied  to  each  cell  in  the  schedule 
uniformly.  The  differences  between  the 
respective  cells  in  the  rate-schedule 
therefore  remain  constant.  Similarly, 
adjustments  neither  expand  nor  contract 
the  spread  between  the  lowest-  and 
highest-risk  classincations. 

The  adjustment  for  any  particular 
semiannual  period  is  determined  by:  (1) 
The  amount  of  assessment  income 
necessary  to  maintain  the  SAIF  reserve 
ratio  at  1.25  percent  (taking  into  account 
operating  ex|>enses  and  expected  losses 
and  the  statutory  mandate  for  the  risk- 
based  assessment  system);  and  (2)  the 
particular  risk-baseid  assessment 
schedule  that  would  generate  that 
amount  considering  the  risk 
composition  of  the  industry  at  the  time. 
The  Board  expects  to  adjust  the 
assessment  schedule  every  six  months 
by  the  amount  (if  any),  up  to  and 
including  the  maximum  adjustment  of  5 
basis  points,  necessary  to  maintain  the 
reserve  ratio  at  the  DRR. 

Such  adjustments  will  be  adopted  in 
a  regulation  that  reflects  consideration 


of  the  following  statutory  factors:  (1) 
Expected  operating  expenses;  (2)    . 
projected  losses;  (3)  the  effect  on  SAIF 
members'  earnings  and  capital;  and  (4) 
any  other  factors  the  Board  determines 
to  be  relevant.  The  regulation  will  be 
adopted  and  announced  at  least  15  days* 
prior  to  the  date  the  invoice  is  provided 
for  the  first  quarter  of  the  semiannual 
period  for  which  the  adjusted  rate- 
schedule  is  to  take  effiect. 

If  the  amount  of  the  adjustment  under 
consideration  by  the  FDIC  would  result 
in  an  adjusted  schedule  exceeding  the  5  . 
basis-point  maximum,  then  the  Board 
would  initiate  a  notice-and-comment 
rulemaking  proceeding. 

As  discussed  in  more  detail  in  the 
preamble  to  the  final  rule  in  which  the 
FDIC  established  the  adjustment 
procedure  for  BIF  rates,  the  FDIC  fully 
recognizes  and  understands  the  concern 
for  the  possibilify  of  assessment  rate 
increases  without  the  benefit  of  full 
notice-and-comment  rulemaking.  See  60 
FR  42680,  42739-42740  (Aug.  16, 1995). 
Nevertheless,  for  the  reasons  given 
below,  the  FDIC  considers  that  notice 
and  public  participation  with  respect  to 
an  adjustment  would  generally  be 
"impracticable,  unnecessary,  or  contrary 
to  the  public  interest"  within  the 
meaning  of  5  U.S.C.  553(b). 
Furthermore,  the  FDIC  considers  that  lor 
the  same  reasons  it  has  "good  cause"  - 
within  the  meaning  of  id.  553(d)  to 
make  any  such  rule  en^ective 
immediately,  and  not  after  a  30-day 
delay. 

Section  7(b)(2)(A)(i)  of  the  FDI  Act 
declares  that  the  FDIC  "shall  set  rates 
when  necessary,  and  only  to  the  extent 
necessary"  to  maintain  each  fund's 
reserve  ratio  at  the  DRR,  or  to  raise  a. 
fund's  reserve  ratio  to  that  level 
(although  the  Board  may  set  higher  rates 
for  institutions  that  exhibit  weakness  or 
are  not  well  capitalized,  see  id. 
lB17(b)(2)(A)(v)).  Section  7(b)(2)(A)(iii) 
of  the  FDI  Act  restates  the  substance  of 
this  mandate  in  a  different  way:  the 
FDIC  "shall  not  set  assessment  rates  in 
excess  of  the  amount  needed"  for  those 
purposes.  These  twin  commands  require 
the  FDIC  to  monitor  the  size  of  each 
fund,  the  amount  of  deposits  that  each 
fund  insures,  and  the  relationship 
between  them.  Section  7(b)(2)(A) 
requires  the  FDIC  to  set  "semiannoal 
assessments".  Accordingly,  the  FDIC 
evaluates  the  assessment  schedules 
every  six  months. 

Notice-and-comment  rulemaking 
procedures  are  "unnecessary"  as  a 
general  rule  becauselnstitutions  are 
already  on  notice  with  respect  to  the 
benchmark  rates  that  are  set  forth  in  the 
base  assessment  schedules,  with  respect 
to  the  need  for  making  semiannual 
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adjustments  to  the  rates,  and  with 
respect  to  the  maximum  amount  of  any 
such  adjustments.  Moreover,  the 
adjustments  are  limited:  The  FDIC  may 
not  change  a  current  assessment 
schedule  by  more  than  5  basis  points,  or 
deviate  from  the  base  assessment 
schedule  by  more  than  5  basis  points. 

Notice-and-comment  rulemaking 
procedures  also  are  generally 
"unnecessary"  because  they  would  not 
generate  additional  information  that  is 
relevant  to  the  rate-setting  process.  The 
institutions  already  provide  part  of  the 
needed  information  in  their  quarterly 
reports  of  condition.  The  remainder  of 
the  needed  information  is  data  that  the 
FDIC  generates  internally:  e.g..  The 
current  balance  and  expected  operating 
expenses  of  each  fund,  and  each  fund's 
case  resolution  expenditures  and 
income. 

Finally,  notice-and-comment 
rulemaking  procedures  are  also 
generally  "impracticable"  and  "contrary 
to  the  public  interest"  in  this  context 
because  they  are  not  compatible  with 
the  need  to  make  frequent  small 
adjustments  to  the  assessment  rates  in 
order  to  maintain  the  funds'  reserve 
ratios  at  the  DRR.  The  FDIC  must  use 
data  that  is  as  current  as  possible  to 
generate  an  assessment  schedule  that 
complies  with  the  statutory  standards. 
Notice-and-comment  rulemaking 
procedures  entail  considerable  delay. 
Such  delay  could  force  the  FDIC  to  use 
out-of-date  information  to  compute  the 
amount  of  revenue  needed  and  to 
produce  an  appropriate  assessment 
schedule.  Using  out-of-date  information 
could  cause  the  FDIC  to  set  rates  for  a 
fund  that  were  higher  or  lower  than 
necessary  to  achieve  the  fund's  target 
DRR. 

For  these  reasons,  the  FDIC  has 
determined  that  any  adjustment  to  the 
base  assessment  schedule  may  be 
adopted  as  a  flnal  rule  without  notice 
and  public  procedure  thereon.  Any  such 
final  rule  will  be  adopted  at  least  15 
days  before  the  invoice  date  for  the  first 
payment  of  a  semiannual  period  (and  45 
days  before  the  collection  date  for  that 
payment).  The  adjusted  assessment 
s<:;hedule  will  be  published  in  the 
Federal  Register  as  an  appendix  to 
subpart  A  of  part  327. 

Two  trade  groups  endorse  the 
adjustment  procedure;  one  of  them 
specifically  supports  the  5-basis-point 
limit  on  adjustments.  No  commenters 
opposed  the  procedure. 

F.  Institutions  That  "Exhibit 
Weaknesses"  or  Are  "Not  Well 
Capitalized" 

Although  the  FDIC  may  not  generally 
collect  assessments  in  excess  of  the 


amounts  necessary  to  maintain  an 
insurance  fund's  reserve  ratio  at  the 
DRR  (or  to  raise  the  fund's  reserve  ratio 
to  the  DRR),  the  FDIC  may  continue  to 
collect  assessments  from  institutions 
"that  exhibit  Hnancial,  operational,  or 
compliance  weaknesses  ranging  from 
moderately  severe  to  unsatisfactory,  or 
that  are  not  well  capitalized  as  defined 
in  [FDI  Act)  section  38".  Id. 
1817(b)(2)(A)(v).  In  setting  adjusted  BIF 
rates  for  the  first  semiannual  period  of 
1997,  the  FDIC  has  interpreted  this 
clause  in  a  manner  that  is  consistent 
with  the  existing  framework  of  the  risk- 
based  assessment  program.  61  FR  64609 
(Dec.  6,  1996).  The  FDIC  has  now 
determined  to  formalize  this 
interpretation  in  part  327  of  its  rules 
and  regulations.  No  commenters 
addressed  this  aspect  of  the  final  rule. 

"Financial,  operational,  or 
compliance  weaknesses".  For 
assessment  purposes,  the  FDIC  classifies 
each  institution  into  one  of  three 
supervisory  subgroups: 
Subgroup  A — Financially  sound 
institutions  with  only  a  few  minor 
weaknesses.  12  CFR  327.4(a)(2)(i). 
Subgroup  B — Institutions  that 
demonstrate  weaknesses  which,  if  not 
corrected,  could  result  in  significant 
deterioration  of  the  institution  and 
increased  loss  to  the  BIF  or  SAIF.  Id. 
327.4(a)(2)(ii). 
Subgroup  C— Institutions  that  pose  a 
substantial  probability  of  loss  to  the 
BIF  or  SAIF  unless  effective  corrective 
action  is  taken.  Id.  327.4(a)(2)(iii). 
When  Congress  adopted  the  Funds 
Act,  Congress  was  aware  that  the  FDIC 
already  had  these  standards  and 
definitions  in  place,  and  that  the  FDIC 
already  used  them  for  the  purpose  of 
imposing  risk-based  assessments. 
Moreover,  the  standards  and  definitions 
focus  on  institutions'  financial  and 
operational  activities,  and  with  their 
compliance  with  laws  and  regulations. 
The  FDIC  accordingly  believes  that  it  is 
reasonable  and  appropriate — and 
consistent  with  the  intent  of  Congress — 
to  apply  these  standards  dnd  definitions 
in  determining  whether  an  institution 
"exhibit(s|  *  *   *  weaknesses  ranging 
from  moderately  severe  to 
unsatisfactory"  for  assessment  purposes. 

The  FDIC  considers  that  if  an 
institution's  weaknesses  are  so  severe 
that  "if  not  corrected,  [theyl  could  result 
in  significant  deterioration  of  the 
institution  and  increased  loss  to  the  BIF 
or  SAIF",  the  weaknesses  may  properly 
be  characterized  as  "moderately 
severe".  The  FDIC  further  considers  that 
if  the  weaknesses  "pose  a  substantial 
probability  of  loss  to  the  BIF  or  SAIF 
unless  effiective  corrective  action  is 


taken",  they  may  properly  be  regarded 
as  "unsatisfactory".  The  FDIC  is 
therefore  interpreting  section 
7(b)(2)(A)(v)  to  include  any  institution 
that  is  classified  in  supervisory 
subgroup  B  or  C. 

"Not  well  capitalized".  Section 
7(b)(2)(A)(v)  also  authorizes  the  FDIC  to 
set  higher  rates  for  institutions  "that  are 
not  well  capitalized  as  defined  in  (FDI 
Act]  section  38".  Section  38  of  the  FDI 
Act,  12  U.S.C.  18310,  defines  a  "well 
capitalized"  institution  as  one  that 
"significantly  exceeds  the  required 
minimum  level  for  each  relevant  capital 
measure".  12  U.S.C.  1831o(b)(l)(A). 

Section  38  requires  each  agency  to 
specify  the  relevant  capital  measure  at 
which  insured  depository  institution  is 
well  capitalized.  Id.  1831o(c)(2).  The 
FDIC  has  done  so  in  subpart  B  of  part 
325  of  its  regulations,  12  CFR  part  325 
("Capital  Maintenance").  See  id. 
325.103(b)(1).  But  subpart  B— and 
therefore  its  definition  of  "well 
capitalized" — only  applies  to  state 
nonmember  banks  and  to  insured  state 
branches  of  foreign  banks  for  which  the 
FDIC  is  the  appropriate  federal  banking 
agency.  Id.  325. 101(c). 

The  FDIC  also  defines  the  term  "well 
capitalized"  in  part  327.  See  id. 
327.4(a)(l)(i).  Here  the  FDIC  does  so  for 
the  broader  purpose  of  implementing  a 
risk-based  assessment  system: 
accordingly,  part  327's  definition 
applies  to  all  insured  institutions. 

While  the  two  definitions  employ  the 
saipe  numerical  ratios,  part  325 's 
definition  also  includes  an  extra 
criterion:  an  institution  may  not  be 
"subject  to  any  written  agreement, 
order,  capital  directive,  or  prompt 
corrective  action  directive  *   *   *  to 
meet  and  maintain  a  specific  capital 
level  for  any  capital  measure".  Id. 
325.103(b)(l)(v).  Within  the  context  of 
the  assessment  regulation,  this  kind  of 
consideration  helps  to  determine  an 
institution's  supervisory  subgroup,  but 
not  its  capital  category.  Accordingly,  the 
FDIC  considers  that  it  is  not  appropriate 
to  apply  that  criterion  for  the  purpose  o^ 
determining  whether  an  institution  is 
"well  capitalized"  for  assessment 
purposes.  The  FDIC  therefore  is 
applying  part  327's  current  definition  of 
"well  capitalized"  for  the  purpose  of 
interpreting  section  7(b)(2)(A)(v)  of  the 
FDI  Act. 

G.  Transitional  Matters 

1.  Refunds 

The  FDIC  has  already  collected  the 
second  quarterly  payments  for  the 
current  semiannual  period  (July- 
Deoember  1996).  These  payments  were 
computed  at  the  rates  in  eftect  prior  to 
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passage  of  the  Funds  Act  and  prior  to 
adoption  of  the  Tinal  rule. 

Both  the  SAIF  Adjusted  Assessment 
Schedule  and  the  interim  rate-schedule 
for  SAIF-member  savings  associations 
are  effiective  as  of  October  1, 1996.  In 
addition,  Congress  has  repealed  the 
minimum  assessment  rate  for  all 
institutions.  The  Hnal  rule  therefore 
provides  for  a  refund  or  credit  of  any 
excess  amounts  collected  for  the  BIF  or 
the  SAIF  for  the  final  quarter  of  1996. 
Interest  will  accrue  on  the  excess 
amounts  as  of  October  1, 1996. 

The  excess  amounts  will  be  refunded 
or  credited  in  one  or  more  installments. 
The  refunds  and  credits  will  be  made 
according  to  the  procedures  applicable 
to  regular  quarterly  payments. 

2.  Capital  Ratios 

The  FDIC  recognizes  that  payment  of 
the  special  assessment  could  negatively 
impact  the  capital  ratings  of  some 
institutions,  aflecting  their  risk 
classification  under  the  risk-based 
assessment  system.  The  risk 
classification  for  the  first  semiannual 
assessment  period  of  1997  is  based  on 
an  institution's  capital  as  of  June  30, 
1996,  and  is  unaffected  by  payment  of 
the  special  assessment.  But  the  risk 
classification  for  the  second  semiannual 
assessment  period  of  1997  is  based  on 
an  institution's  capital  as  of  December 
30, 1996,  and  therefore  reflects  payment 
of  the  special  assessment. 

The  FDIC  has  determined  that,  for 
purposes  of  assigning  an  institution's 
risk  classiHcation  under  the  risk-based 
assessment  system  for  the  second 
semiannual  period  of  calendar  year 
1997  only,  the  FDIC  will  calculate  the 
institution's  capital  as  if  the  special 
assessment  had  not  been  paid,  while 
taking  into  account  other  capital 
fluctuations.  The  chief  basis  for  this 
determination  is  that  the  special 
assessment  is  a  one-time  cost  that  is 
extraordinary  in  character  It  neither 
derives  from  nor  necessarily  implies  the 
presence  of  any  adverse  conditions  or 
any  procedural  or  managerial 
weaknesses  in  the  institution.  The  FDIC 
has  therefore  concluded  that,  taken  in 
isolation,  the  effect  of  the  special 
assessment  on  an  institution  does  not 
automatically  represent  an  increase  in 
the  insurance  risk  that  the  institution 
poses  to  the  SAIF  as  measured  by  the 
institution's  capital. 

The  FDIC  recognizes,  however,  that 
for  some  institutions  the  cost  of  the 
special  assessment  could  have  a  more 
lasting  effect.  Accordingly,  the  FDIC  is 
only  calculating  capital  in  this  manner 
one  time.  All  subsequent  calculations 
will  reflect  all  costs  incurred  by  an 
institution. 


The  FDIC  wishes  to  emphasize  the 
point  that  it  is  excluding  the  special 
assessment  from  the  capital  calculation 
only  for  assessment  purposes,  and  not 
for  supervisory  or  regulatory  purposes. 
For  example,  the  exclusion  does  not 
come  into  play  for  the  purpose  of 
determining  the  adequacy  of  an 
institution's  capital  under  the  prompt 
corrective  action  statute,  section  38  of 
the  FDI  Act.  12  U.S.C.  1831o.  Fart  325 
of  the  FDIC's  regulations,  12  CFR  part 
325  (Capital  Maintenance),  implements 
section  38  and  sets  capital  ratios 
equivalent  to  those  found  in  part  327. 
The  ratios  computed  pursuant  to  part 
325  will  not  reflect  the  exclusion 
allowed  under  part  327.  If  the  ratios 
indicate  that  supervisory  action  may  be 
warranted  in  a  particular  case,  the  FDIC 
will  inquire  fiulher  into  the  condition  of 
the  institution,  and  determine  the 
supervisory  action  that  is  appropriate. 
Similarly,  the  exclusion  does  not  come 
into  play  when  determining  whether  an 
institution  is  "well  capitalized"  within 
the  meaning  of  section  29  of  the  FDI 
Act,  12  U.S.C.  183lf,  which  sets 
minimum  capital  requirements  for 
institutions  that  accept  brokered 
deposits. 

"Two  trade  groups  express  support  for 
the  one-time  relief  in  computing  capital 
ratios.  One  of  the  two  suggests  that  the 
FDIC  should  provide  relief  of  this  kind 
during  the  first  semiannual  period  of 
1998  on  a  case-by-case  basis.  The  FDIC 
believes  that  such  an  extension  is 
unwarranted,  and  would  be  imprudent. 
If  an  institution's  capital  ratios 
continued  to  be  impaired  for  so  long  an 
interval,  there  would  be  no  basis  for 
allowing  such  relief,  as  the  institution's 
financial  condition  would  present  an 
increased  and  on-going  risk  to  the  SAIF. 

3.  Deadlines 

a.  Invoices.  The  FDIC  must  generally 
issue  invoices  not  less  than  30  days 
prior  to  the  collection  date.  12  CFR 
327.3(c)(1).  A  shorter  interval  is 
warranted  in  this  case  in  order  to  afford 
tim^for  notice  and  comment  on  the 
final  rule,  however.  The  final  rule 
allows  the  FDIC  to  delay  issuing  the 
invoices  for  the  first  quarterly  payment 
for  the  first  semiannual  period  of  1997, 
which  is  the  first  payment  under  the 
new  schedule. 

b.  Announcement  of  the  Adjusted 
Rates.  The  assessment  regulation  has 
provided  that,  when  the  Board  adopts 
an  adjustment  to  the  base  rates  by 
resolution,  the  Board  must  announce 
the  adjustment  and  the  new  rate- 
schedule  at  least  15  days  before  the 
invoice  date  for  the  first  payment  of  the 
semiannual  period  to  which  the  rates 
will  apply.  For  the  reasons  given  above 


with  respect  to  the  invoice  date,  the 
Board  has  deterraiuMl  that  it  is 
appropriate  to  relax  this  requirement 
with  respect  to  the  rates  for  the  first 
semiannual  period  of  1997. 

H.  Effective  date 

The  final  rule  is  effective  immediately 
upon  adoption.  The  FDIC  considers  that 
an  immediate  effective  date  is  both 
necessary  and  appropriate  because  the 
FDIC  must  issue  invoices  reflecting  the 
new  lower  rates,  in  order  that 
institutions  may  know  the  amounts  they 
are  to  pay  for  the  first  quarter  of  1997. 
By  making  the  rule  effective 
immediately,  the  FDIC  can  issue  the 
invoices  as  promptly  as  possible. 

I.  Technical  Adjustments 

The  final  rule  updates,  clarifies,  and 
corrects  various  references  in  part  327. 
For  example,  §  327.4(a)  refers  to 
§  327.9(a)  and  to  §  327.9(c);  the  final 
rule  replaces  the  references  with  a 
single  reference  to  §  327.9.  Section 
327.4(c)  speaks  of  institutions  |or  which 
either  the  FDIC  or  the  Resolution  Trust 
Corporation  (RTC)  has  been  appointed 
conservator;  the  final  rule  eliminates  the 
reference  to  the  RTC,  and  speaks  instead 
of  institutions  for  which  the  FDIC  either 
has  been  appointed  or  serves  as 
conservator.  The  final  rule  removes  the 
definitions  for  "adjustment  factor"  and 
"assessment  schedule",  which  are 
found  in  §  327. 8(i),  on  the  ground  they 
are  not  needed.  The  final  rule  deletes 
certain  obsolete  provisions  relating  to 
the  BIF  after  the  BIF  achieved  its  DRR. 

II.  Paperwork  Reduction  Act 

No  collections  of  information 
pursuant  to  section  3504(h)  of  the 
Paperwork  Reduction  Act  of  1980  (44 
U.S.C.  3501  et  seq.)  are  contained  in  this 
rule.  Consequently,  no  information  has 
been  submitted  to  the  Office  of 
Management  and  Budget  (OM6)  for 
review. 

in.  Regulatory  Flexibility  Analysis 

The  Regulatory  Flexibility  Act  (RFA). 
5  U.S.C.  601  et  seq.,  does  not  apply  to 
the  rule.  The  RFA's  definition  of  the 
term  "rule"  excludes  "a  rule  of 
particular  applicability  relating  to  rates'. 
Id.  601(2).  The  FDIC  considers  that  the 
rule  is  governed  by  this  exclusion. 

In  addition,  the  legislative  history  of 
the  RFA  indicates  that  its  requirements 
are  inappropriate  to  this  proceeding. 
The  RFA  focuses  on  the  "impact"  that 
a  rule  will  have  on  small  entities.  The 
legislative  history  shows  that  the 
"impact"  at  issue  is  a  differential 
impact— 4hat  is,  an  impact  that  places  a 
disproportionate  burden  on  small 
businesses: 
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Uniform  regulations  applicable  to  all 
entities  without  regard  to  size  or  capability 
of  compliance  have  often  had  a 
disproportionate  adverse  effect  on  small 
concerns.  The  bill,  therefore,  is  designed  to 
encourage  agencies  to  tailor  their  rules  to  the 
size  and  nature  of  those  to  be  regulated 
whenever  this  is  consistent  with  the 
underlying  statute  authorizing  the  ruls.    „ 

126  Cong.  Rcc.  21453  (1980)  ("Description 
of  Major  Issues  and  Section-by-Section 
Analysis  of  Substitute  for  S.  299"). 

The  final  rule  does  not  impose  a 
uniform  cost  or  requirement  on  all 
institutions  regardless  of  size.  Rather,  it 
imposes  an  assessment  that  is  directly 
proportional  to  each  institution's  size. 
Nor  does  the  rule  cause  an  affected 
institution  to  incur  any  ancillary  costs 
of  compliance  (such  as  the  need  to 
develop  new  recordkeeping  or  reporting 
systems,  to  seek  out  the  ex{>ertise  of 
specialized  accountants,  lawyers,  or 
managers)  that  might  cause 
disproportionate  harm  to  small  entities. 
As  a  result,  the  purposes  and  objectives 
of  the  RFA  are  not  affected,  and  an 
initial  regulatory  flexibility  analysis  is 
not  required. 

IV.  Riegle  Community  Development 
and  Regulatory  Improvement  Act 

Section  302(b)  of  the  Riegle 
Community  Development  and 
Regulatory  Improvement  Act  of  1994 
(Riegle  Act)  requires  that,  as  a  general 
rule,  new  and  amended  regulations  that 
impose  additional  reporting,  disclosure, 
or  other  new  requirements  on  insured 
depository  institutions  shall  take  effect 
on  the  first  day  of  a  calendar  quarter. 
See  12  U.S.C.  4802(b).  This  restriction  is 
inapplicable  because  the  final  rule 
would  not  impose  such  additional  or 
new  requirements.  Nevertheless,  the 
final  rule  takes  effect  on  January  1, 
1997,  in  conformity  with  the  Riegle  Act. 

V.  Congressional  Review 

As  a  general  matter,  when  an  agency 
adopts  a  final  rule,  the  agency  must 
submit  to  each  House  of  Congress  and 
to  the  Comptroller  General  a  report 
containing  a  copy  of  the  rule,  a  general 
statement  relating  to  the  rule,  and  the 
rule's  proposed  effective  date.  5  U.S.C. 
801(a)(1).  The  term  "rule"  excludes 
"any  rule  of  particular  applicability, 
including  a  rule  that  approves  or 
prescribes  for  the  future  rates", 
however.  Id.  804(3).  The  final  rule  is 
governed  by  this  exclusion,  because  the 
final  rule  sets  assessment  rates  and 
relates  to  the  computations  associated 
with  assessment  rates.  Accordingly,  the 
reporting  requirement  of  id.  801(a)(1), 
and  the  more  general  requirements  of  id. 
sections  801-808,  do  not  apply. 


List  of  Subiects  in  12  CFR  Part  327 

Assessments,  Bank  deposit  insurance. 
Banks,  banking.  Financing  Corporation, 
Savings  associations. 

For  the  reasons  set  forth  in  the 
preamble,  the  Board  of  Directors  of  the 
Federal  £)eposit  Insurance  Corporation 
is  amending  part  327  of  title  12  of  the 
Code  of  Federal  Regulations  as  follows: 

PART  327— ASSESSMENTS 

1.  The  «ithority  citation  for  part  327 
continues  to  read  as  follows: 

Aatfaority:  12  U.S.C.  1441, 1441b,  1813, 
1815, 1817-1819;  Deposit  Insurance  Funds 
Act  of  1996,  Pub.  L.  104-208.  110  Stat  3009 
etseq. 

2.  Section  327.3  is  amended  by 
revising  the  first  sentence  of  paragraph 
(c)(1)  to  read  as  follows: 

S  327.3    Payment  of  aamiannual 
aaaasamems. 

***** 

(c)  First-quarterly  payment — (1) 
Invoice.  Except  in  the  case  of  invoices 
for  the  first  quarterly  payment  for  the 
first  semiannual  period  of  1997,  no  later 
than  30  days  prior  to  the  payment  date 
specified  in  paragraph  (c)(2)  of  this 
section,  the  Corporation  will  provide  to 
each  insured  depository  institution  an 
invoice  showing  the  amount  of  the 
assessment  payment  due  fitim  the 
institution  for  the  first  quarter  of  the 
upcoming  semiannual  period,  and  the 
computation  of  that  amount.  *  *  * 
***** 

3.  Section  327.4  is  amended  by    " 
revising  the  first  sentence  of  paragraph 
(a)  introductory  text,  paragraph 
(a)(l)(i)(A),  paragraph  (a)(l)(ii)(A),  and 
paragraph  (c)  to  read  as  follows: 

S  327.4    Annual  assessment  rale. 

(a)  Assessment  risk  classification.  For 
the  purpose  of  determining  the  annual 
assessment  rate  for  insured  depository 
institutions  under  §  327.9,  each  insured 
depository  institution  will  be  assigned 

an  "assessment  risk  classification". 

»  *  *  •      .        -' 

(1)  •  •  • 

(i)*  *  * 

(A)  Except  as  provided  in  paragraph 
(a)(l)(i)(B)  of  this  section,  this  group 
consists  of  institutions  satisfying  each  of 
the  following  capital  ratio  standards: 
Total  risk-based  ratio,  10.0  percent  or 
greater;  Tier  1  risk-based  ratio,  6.0 
percent  or  greater;  and  Tier  1  leverage 
ratio,  5.0  or  greater.  New  insured 
depository  institutions  coming  into 
existence  after  the  report  date  specified 
in  paragraph  (a)(1)  of  this  section  will  be 
included  in  this  group  for  the  first 
semiannual  period  for  which  they  are 
required  to  pay  assessments.  For  the 


purpose  of  computing  the  ratios  referred 
to  in  this  paragraph  (a)(l)(i)(A)  for  the 
second  semiannual  period  of  1997,  each 
such  ratio  shall  be  computed  for  an 
institution  as  if  the  institution  had 
retained  the  funds  that  the  institution 
disbursed  in  payment  of  the  special 
assessment  prescribed  by  §  329.41(a). 
***** 

(ii)*  •  • 

(A)  Except  as  provided  in  paragraph 
(a)(l)(ii)(B)  of  this  section,  this  group 
consists  of  institutions  that  do  not 
satisfy  the  standards  of  "well 
capitalized"  under  this  paragraph  but 
which  satisfy  each  of  the  following 
capital  ratio  standards:  Total  risk-based 
ratio,  8.0  percent  or  greater;  Tier  1  risk- 
based  ratio,  4.0  percent  or  greater;  and 
Tier  1  leverage  ratio,  4.0  percent  or 
greater.  For  the  purpose  of  computing 
the  ratios  referred  to  in  this  paragraph 
(a)(l)(ii)(A)  for  the  second  semiannual 
period  of  1997,  each  such  ratio  shall  be 
computed  for  an  institution  as  if  the 
institution  had  retained  the  funds  that 
the  institution  disbursed  in  payment  of 
the  special  assessment  prescribed  by 
§  327.41(a). 
*        •        •        •        • 

(c)  Classification  for  certain  types  of 
institutions.  The  annual  assessment  rate 
applicable  to.  institutions  that  are  bridge 
banks  under  12  U.S.C.  1821(n)  and  to 
institutions  for  which  the  Corporation 
has  been  appointed  or  serves  as 
conservator  shall  in  all  cases  be  the  rate 
applicable  to  the  classification 
designated  as  "2A"  in  the  appropriate 
assessment  schedule  prescribed 
pursuant  to  §  327.9. . 


S  327.8    [Amended] 

4.  Section  327.8  is  amended  by 
removing  and  reserving  paragraph  (i). 

5.  Section  327.9  is  revised  to  read  as 
follows: 

§  327.9    Assessment  scliedutes. 

(a)  Base  assessment  schedules — (1)  In 
general.  Subject  to  §  327.4(c)  and 
subpart  B  of  this  part,  the  base  annual 
assessment  rate  for  an  insured 
depository  institution  shall'be  the  rate 
prescribed  in  the  appropriate  base 
assessment  schedule  set  forth  in 
paragraph  (a)(2)  of  this  section 
applicable  to  the  assessment  risk 
classification  assigned  by  the 
Corporation  under  §  327.4(a)  to  that 
'institution.  Each  base  assessment 
schedule  utilizes  the  group  and 
subgroup  designations  specified  in 
§  327.4(a).  An  institution  shall  pay 
assessments  at  the  rate  specified  in  the 
appropriate  base  assessment  schedule  - 
except  as  provided  in  paragraph  (b)  of 
this  section. 


,1 
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(2)  Assessment  schedules — (i)  Base 
rates  for  BIF  members.  The  following 
base  assessment  schedule  applies  with 
respect  to  assessments  paid  to  the  BIF 
by  BIF  members  and  by  other 
institutions  that  are  required  to  make 
payments  to  the  BIF  pursuant  to  subpart 
B  of  this  part: 

BIF  Base  Assessment  ^hedule 


Capital  group 

Supervisory  sut)group 

A 

8 

C 

1  

2  

3  

4 

7 

14 

7 
14 
28 

21 
28 
31 

(ii)  Base  rates  for  SAIF  members.  The 
following  base  assessment  schedule 
appUes  with  respect  to  assessments  paid 
to  the  SAIF  by  SAIF  members  and  by 
other  institutions  that  are  required  to 
make  payments  to  the  SAIF  pursuant  to 
subpart  B  of  this  part: 


SAIF  Base  asseSsmentt  Schedule 

Capital  group 

Supervisory  subgroup 

A 

B 

0 

1  

2  

3  

4 

7 

14 

7 
14 
28 

21 
28 
31 

(b)  Adjusted  assessment  schedules — 
(1)  in  general.  Institutions  shall  pay 
semiannual  assessments  at  the  rates 
specified  in  this  paragraph  (b)  whenever 
such  rates  have  been  prescribed  by  the 
Board. 

(2)  Adjusted  rates  for  BIF  members,  (i) 
The  Board  has  adjusted  the  BIF  Base 
Assessment  Schedule  by  reducing  each 
rate  therein  by  4  basis  points  for  the 
second  semiannual  period  of  1996  and 
for  the  first  semiannual  period  of  1997 
by  resolution  of  the  Board  of  Directors 
of  the  Corporation.  Accordingly,  the 
following  adjusted  assessment  schedule 
applies  to  BIF  members  for  those  two 
semiannual  periods: 

BIF  Adjusted  Assessment 
Schedule 


Capital  group 

Supervisory  subgroup 

A 

B 

C 

1  

2 

3  

0 

3 

10 

3 
10 
24 

17 
24 
27 

(ii)  The  rates  set  forth  in  paragraph 
(b)(2)(i)  of  this  section  shall  terminate  at 
the  end  of  the  first  semiaimual  period  of 
1997. 

(3)  SAIF  members — (i)  Gen^fol 
reduction.  Except  as  provided  in 


paragraph  (b)(3)(ii)  of  this  section,  the 
Board  has  adjusted  the  SAIF  Base 
Assessment  Schedule  as  of  October  1, 
1996,  by  reducing  the  rates  therein  by  4 
basis  points.  The  adjusted  rates  are 
presented  to  the  left  in  each  risk 
classification  category  in  the  schedule 
shown  in  paragraph  (b)(3)(iii)  of  this 
section. 

(ii)  Interim  assessment  schedule  for 
SAIF-member  savings  associations. 
From  October  1. 1996,  through 
December  31,  1996,  savings  associations 
that  are  members  of  the  SAIF  shall  pay 
assessments  according  to  the  schedule 
in  effect  for  such  institutions  on 
September  30, 1996,  except  that  each 
rate  in  the  schedule  other  than  the  rate 
for  institutions  in  assessment  risk 
classification  3C  shall  be  reduced  by  5 
basis  points  (0.05  percent),  and  the  rate 
for  institutions  in  assessment  risk 
classification  3C  shall  be  reduced  by  4 
basis  points  (0.04  percent).  No  rate 
prescribed  under  this  paragraph 
(b)(3)(ii)  shall  be  applied  for  the  purpose 
of  §327.32(a)(2)(i).  The  rates  specified 
by  this  p)aragraph  (b)(3)(ii)  are  presented 
to  the  right  in  each  risk  classification 
category  in  the  schedule  shown  in 
paragraph  (b)(3)(iii)  of  this  section. 
■    (iii)  Adjusted  rates  for  SAIF  members. 
The  following  schedule  sets  forth  to  the 
left  in  each  risk  classification  category 
the  adjiisted  rate  schedule  that  appUes 
to  SAEF  members  generally  on  and  after 
October  1, 1996,  in  accordance  with 
paragraph  (b)(3)(i)  of  this  section,  and 
also  sets  forth  to  the  right  in  each  risk 
classification  category  the  rates  that 
apply  to  savings  associations  that  are 
members  of  the  SAIF  from  October  1, 
1996,  through  Etecember  31, 1996,  in 
accordance  vn\h  paragraph  (b)(3)(ii)  of 
this  section: 

SAIF  Adjusted  Assessment 
Schedule 


Supervisory  subgroup 

Capital  group 

A 

B 

C 

3  ZZ'ZZZZ 

0 

3 

10 

18 
21 
24 

3 
10 
24 

21 
24 
25 

17 
24 
27 

24 
25 
27 

(c)  Rate  adjustments;  procedures — (1) 
Semiannual  adjustments.  The  Board 
may  increase  or  decrease  the  BIF  Base 
Assessment  Schedule  set  forth  in 
paragraph  (a)(2)(i)  of  this  section  or  the 
SAIF  Base  Assessment  Schedule  set 
forth  in  paragraph  (a)(2)(ii)  of  this 
section  up  to  a  maximum  increase  of  5 
basis  points  or  a  fiaction  thereof  or  a 
maximum  decrease  of  5  basis  p>oints  or 
a  fraction  thereof  (after  aggregating 
increases  and  decreases),  as  th«  Board 


deems  necessary  to  maintain  the  reserve 
ratio  of  an  insurance  fund  at  the 
designated  reserve  ratio  for  that  fund. 
Any  such  adjustment  shall  apply 
vmiformly  to  each  rate  in  the  base 
assessment  schedule.  In  no  case  may 
such  adjustments  result  in  an 
assessment  rate  that  is  mathematically 
less  than  zero  or  in  a  rate  schedule  for 
an  insurance  fund  that,  at  any  time,  is 
more  than  5  basis  points  above  or  below 
the  base  assessment  schedule  for  that 
fund,  nor  may  any  one  such  adjustment 
constitute  an  increase  or  decrease  of 
more  than  5  basis  points,  llie 
adjustment  for  any  semiannual  period 
for  a  fund  shall  be  determined  by: 

(i)  The  amount  of  assessment  revenue 
necessary  to  maintain  the  reserve  ratio 
at  the  designated  reserve  ratio;  and 

(ii)  The  assessment  schedule  that 
would  generate  the  amount  of  revenue 
in  paragraph  (c)(l)(i)  of  this  section 
considering  the  risk  profile  of  the 
institutions  required  to  pay  assessments 
to  the  fund. 

(2)  Amount  of  revenue.  In 
determining  the  amoiuit  of  assessment 
revenue  in  paragraph  (c)(l)(i)  of  this 
section,  the  Board  shall  take  into 
consideration  the  foUov«ring: 

(i)  Expected  operating  e>q)enses  of  the 
insurance  fund; 

(ii)  Case  resolution  expenditures  and 
income  of  the  insurance  fund; 

(iii)  The  effect  of  assessments  on  the 
earnings  and  capital  of  the  institutions 
paying  assessments  to  the  insiuance 
fund;  and 

(iv)  Any  other  factors  the  Board  may 
deem  appropriate. 

(3)  Adjustment  procedure.  Any 
adjustment  adopted  by  the  Board 
pursuant  to  this  paragraph  (c)  will  be 
adopted  by  rulemaking.  Nevertheless, 
because  the  Corporation  is  generally 
required  by  statute  to  set  assessment 
rates  as  necessary  (and  only  to  the 
extent  necessary)  to  maintain  or  attain 
the  target  designated  reserve  ratio,  and 
because  the  Corporation  must  do  so  in 
the  face  of  constantly  changing 
conditions,  and  because  the  purpose  of 
the  adjustment  procediue  is  to  permit 
the  CorpcHation  to  act  expeditiously  and 
frequently  to  maintain  or  attain  the 
designated  reserve  ratio  in  an 
environment  of  constant  change,  but 
within  set  parameters  not  exceeding  5 
basis  points,  without  the  delays 
associated  with  full  notice-and- 
comment  rulemaking,  the  Corporation 
has  determined  that  it  is  ordinarily 
impracticable,  unnecessary  and  not  in 
the  public  interest  to  follow  the 
procedure  for  notice  and  public 
comment  in  such  a  rulemaking,  and  that 
accordingly  notice  and  public  procedure 
thereon  are  not  required  as  provided  in 
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5  U.S.C  553(b).  For  tbe  same  reasons, 
the  Corporation  has  determined  that  the 
requirement  of  a  30-day  delayed 
effective  date  is  not  required  under  5 
U.S.C.  553(d).  Any  adjustment  adopted 
by  the  Board  pursuant  to  a  rulemaking 
specified  in  this  paragraph  (c)  will  be 
reflected  in  an  adjusted  assessment 
schedule  set  forth  in  paragraph  (b)(2)  or 
(b)(3)  of  this  section,  as  appropriate. 

(4)  Announcement.  Except  with 
respect  to  assessments  for  the  first 
semiannual  period  of  1997,  the  Board 
shall  announce  the  semiannual 
assessment  schedule  and  the  amount 
and  basis  for  any  adjustment  thereto  not 
later  than  15  days  before  the  invoice 
date  specified  in  §  327.3(c)  for  the  first 
quarter  of  the  semiannual  period  for 
which  the  adjustment  shall  be  effective. 

(d)  Refunds  or  credits  of  certain 
assessments.  If  the  amount  paid  by  an 
institution  for  the  regular  semiaimual 
assessment  for  the  second  semiannual 
period  of  1996  exceeds,  as  a  result  of  the 
reduction  in  the  rate  schedule  for  a 
p>ortion  of  that  semiannual  period,  the 
amount  due  from  the  institution  for  that 
semiannual  period,  the  Corporation  will 
refund  cv  credit  any  such  excess 
payment  and  will  provide  interest  on 
the  excess  payment  in  accordance  with 
the  provisions  of  §  327.7. 
Notwithstanding  §  327.7(a)(3)(ii),  such 
interest  will  accrue  beginning  as  of 
October  1.1996. 

6.  A  new  §  327.10  is  added  to  subpart 
A  to  read  as  follows: 

$327.10    bttBiprallv*  rule:  Mcdon 
7frH2)(AMv). 

This  interpretive  rule  explains  certain 
phrases  used  in  section  7(b)(2)(A)(v)  of 
the  Federal  Deposit  Insurance  Act.  12 
U.S.C.  1817(b)(2)(A)(v). 

(a)  An  institution  classified  in 
supervisory  subgroup  B  or  C  pursuant  to 
§  327.4(a)(2)  exhibits  "financial, 
operational,  or  compliance  weaknesses 
ranging  from  moderately  severe  to 
unsatisfactory"  within  the  meaning  of 
such  section  7(b)(2)(A)(v). 

(b)  An  institution  classified  in  capital 
group  2  or  3  pursuant  to  §  327.4(a)(1)  is 
"not  well  capitalized"  within  the 
meaning  of  such  section  7(b)(2)(A)(v). 

By  order  of  the  Board  of  Directors. 
Dated  at  Washijogton.  D.C.  this  11th  day  of 
December  1996. 

Federal  Deposit  Insurance  Corporation. 

Robert  E.  Feldaun, 

Deputy  Executive  Secretary. 

[PR  Doc.  96-32113  Piled  12-23-96;  8:45  am] 
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DEPARTMEHT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14CFRPact71 

[AlrspwM  Docket  No.  M-ASO-22I 

Amendment  to  Class  D  Airspace;  St 
PeterstMirg  Albert-Whitsd  Airport.  FL 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Final  rule. 

SUMMARY:  This  amendment  modifies 
Class  D  surface  area  airspace  at  the  St. 
Petersburg.  FL,  Albert- Whited  Airport. 
Due  to  the  low  density  aircraft  traffic 
environment  at  and  the  proximity  of  the 
Tampa  International  Airport  to  the 
Albert-Whitted  Airport,  the  Class  D 
airspace  at  the  Albert-Whitted  Airport 
above  1,500  feet  ACL  has  been 
delegated  to  Tampa  Approach  Control. 
Therefore,  the  height  of  the  Albert- 
Whitted  Airport  Class  D  airspace  will  be 
amended  from  2,500  feet  AGL  to  1,500 
feet  AGL. 

EFFECTIVE  OATE:  0901  UTC,  March  27. 
1997. 

FOR  FURTHER  INFORMATION  CONTACT: 
Benny  L.  McGlamery,  System 
Management  Branch,  Air  Traffic 
Division,  Federal  Aviation 
Administration,  P.O.  Box  20636. 
Atlanta.  Georgia  30320;  telephone  (404) 
305-5570. 

SUPPLEMENTARY  INFORMATION:.       - 
History  • 

On  October  17. 1996.  the  FAA 
proposed  to  amend  Fart  71  of  the 
Federal  Aviation  RegtUations  (14  CFR 
Part  71)  by  modifying  Class  D  airspace 
at  the  St.  Petersburg,  FL,  Albert-Whited 
Airport.  (61  FR  54108).  This  action 
would  provide  adequate  Class  D 
airspace  for  IFR  operations  at  the  Albert- 
Whited  Airport. 

Interested  parties  were  invited  to 
participate  in  this  rulemaking 
proceeding  by  submitting  written 
comments  on  the  proposal  to  the  FAA. 
No  comments  objecting  to  the  proposal 
were  received.  Class  D  airspace 
designations  are  published  in  Paragraph 
5000  of  FAA  Order  7400.9D,  dated 
Septeml)er  4, 1996,  and  effective 
September  16. 1996,  which  is  - 

incorporated  by  reference  in  14  CFR 
71.1.  The  Class  D  airspace  designation 
listed  in  this  document  will  be 
published  subsequently  in  the  Order. 

The  Rale 

This  amendment  to  Part  71  of  the 
Federal  Aviation  Regualtions  (14  CFR 
part  71)  modifies  Cli^  D  airspace  at  St 


Petersbvirg,  FL,  Albert-Whitted  Airport 
by  reducing  the  height  from  2,500  feet 
AGL  to  1,500  feet  AGL. 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current.  It,  therefore,  (1)  is  not  a 
"significant  regulatory  action"  imder 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26, 1979);  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  only  affect  air 
traffic  procedures  and  air  navigation,  it 
is  certified  that  this  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act. 

List  of  SublectB  in  14  CFR  part  71 

Airspace,  Incorporation  by  reference. 
Navigation  (air). 

Adoption  of  the  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
amends  14  CFR  Part  71  as  follows: 

PART  71— {AIMENDED] 

1.  The  authority  citation  for  14  CFR 
part  71  continues  to  read  as  follows: 

Authority:  49  U.S.C  106(g):  40103,  40113. 
40120:  EO  10854.  24  FR  9565.  3  CFR,  1959- 
1963  Comp.,  p.  389;  14  CFR  11.69. 

171.1    (Amended] 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  Federal  Aviation 
Administration  Order  7400. 9D,  Airspace 
Designations  and  Reporting  Points, 
dated  September  4, 1996.  and  effective 
September  16. 1996,  is  amended  as 
follows: 

Paragraph  5000    Qass  D  airspace. 


ASO  FL  D  St.  Petorrinirg  Albert-Whitted 
Airport,  FL  [Revised] 

St  Petersburg,  Albert-Whitted  Airport,  FL 

Lat  27"45'54"  N.  Long.  82«'37'38"  W) 
MacDillAFB 
Ut  27»50'57"  N,  Long.  82»31'17"  W) 
That  airspace  extending  upward  from  the 
surface  to  and  including  1,500  feet  MSL 
within  a  4-mile  radius  of  the  Albert-Whitted 
Airport;  excluding  that  portion  northeast  of 
a  line  connecting  the  points  of  intersection 
with  a  4.5-mile  radius  circle  centered  on 
MacDill  AFB;  excluding  that  portion  wdthin 
the  Tampa  International  Airport,  FL,  Class  B 
airspace  area.  This  Class  D  airspace  area  is 
effective  during  the  days  and  times 
established  In  advance  by  a  Notice  to 
Airmen.  The  eSactive  days  and  times  will 
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thereafter  be  continuously  published  in  the 
Airport/Facility  Directory. 

*         *         *         *         • 

Issued  in  College  Park,  Georgia,  on 
December  13, 1996. 
Benny  L.  McGlamery, 

Acting  Manager.  Air  Traffic  Division  Southern 
Region. 
(FR  Doc  96-32698  Filed  12-23-fl6;  8:45  ami 
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14  CFR  Part  71 

[Airspace  Docket  No.  9»-ANM-25] 

t  '    ■ , 

Amendment  of  Class  E  Airspace; 
Pullman,  Washington 

agency:  Federal  Aviation  ';, 

Administration  (FAA).  DOT.  ..• 

action:  Final  rule. 

summary:  This  action  amends  the 

Pullman,  Washington,  Class  E  airspace 

to  accommodate  a  new  Standard 

Instrument  Approach  Procedure  (SLAP) 

to  the  Pullman/Moscow  Regional 

Airport. 

EFFECTIVE  DATE:  0901  UTC.  March  27, 

1997. 

FOR  FURTHER  INFORMATION  CONTACT: 

James  D.  Lambert,  Operations  Branch, 

ANM-532.3,  Federal  Aviation 

Administration.  Docket  No.  96-ANM- 

25, 1601  Lind  Avenue  S.W.,  Renton, 

Washington  98055-4056;  telephone 

number:  (206)  227-2538. 

SUPPLBMENTARY  INFORMATION: 

History 

On  September  20,  1996,  the  FAA 
proposed  to  amend  part  71  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  71)  to  amend  Class  E  airspace  at 
Pullman.  Washington,  to  accommodate 
a  new  SIAP  to  the  Pullman/Moscow 
Regional  Airport  (61  FR  49425). 

Interested  parties  were  invited  to 
participate  in  the  rulemaking 
proceeding  by  submitting  written 
comments  on  the  proposal.  No 
comments  were  received. 

The  coordinates  for  this  airspace 
docket  are  based  on  North  American 
Datum  83  Class  E  airspace  areas 
extending  upward  from  700  feet  or  more 
above  the  surface  of  the  earth  are 
published  in  paragraph  6005  of  FAA 
Order  7400.9D  dated  September  4, 1996, 
and  effective  September  16,  1996.  which 
is  incorporated  by  reference  in  14  CFR 
71.1.  The  Class  E  airspace  listed  in  this 
document  will  be  published 
subsequently  in  the  Order. 

The  Rule 

This  amendment  to  part  71  of  Federal 
Aviation  Regulations  amends  Class  E 


airspace  at  Pullman,  Washington.  The 
FAA  has  determined  that  this  regulation 
only  involves  an  established  body  of 
technical  regulations  for  which  frequent 
and  routine  amendments  are  necessary 
to  keep  them  operationally  current.  It, 
therefore,  (1)  is  not  a  "significant 
regulatory  action"  under  Executive 
Order  12866;  (2)  is  not  a  "significant 
rule"  under  DOT  Regulatory  Policies 
and  Procedures  (44  FR  11034;  February 
26, 1979);  and  (3)  does  not  warrant 
preparation  of  a  regulatory  evaluation  as 
the  anticipated  impact  is  so  minimal. 
Since  this  is  a  routine  matter  that  will 
only  affect  air  traffic  procedures  and  air 
navigation,  it  is  certified  that  this  rule 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities  under  the  criteria  of  the 
Regulatory  Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  71 

Airspace,  Incorporation  by  reference. 
Navigation  (air). 

Adoption  of  the  Amendment 

In  consideration  of  the  foregoing,  the 
FAA  amends  14  CFR  part  71  as  follows: 


PART  71— [AMENDED] 

1.  The  authority  citation  for  14  CFR 
part  71  continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g).  40103, 40113, 
40120;  E.O.  10854,  24  FR  9565,  3  CFR.  1159- 
1963  Comp.,  p.  389;  14  CFR  11.69. 

§71.1    [Amended] 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  the  Federal  Aviation 
Administration  Order  7400.9D,  Airspace 
Designations  and  Reporting  Points, 
dated  September  4, 1996,  and  effective 
September  16, 1996,  is  amended  as 
follows: 

Poragrap/i  6005  Class  E  airspace  areas 
extending  upward  from  700  feet  or  more 
above  the  surface  of  the  earth. 


ANM  WA  E5  Pullman,  WA  (Revised] 
Pullman/Moscow  Regional  Airport,  WA 

(lat.  46*'44'38"N,  long.  117"'06'35"W) 
Pullman  VOR/DME 

(lat.  46''40'28"N,  long.  117''13'25'TV) 

That  airspace  extending  upward  from  700 
feet  above  the  surface  within  a  4-mile  radius 
of  the  Pullman/Moscow  Regional  Airport, 
and  within  1.7  miles  each  side  of  the 
Pulhnan  VOR/DME  232"  and  047"  radials 
extending  from  the  4-mile  radius  to  7  miles 
southwest  of  the  VOR/DME,  and  the  airspace 
within  a  27-mile  radius  of  the  Pullman  VOR/ 
DME  extending  clockwise  from  the  342° 
radial  to  the  060°  radial  of  the  VOR/DME; 
that  airspace  extending  upward  from  1,200 
feet  above  the  surface  within  7.8  miles 
northwest  and  5.2  miles  southeast  of  the 
Pullman  VOR/DME  052°  and  232°  radials 


extending  from  1S.2  miles  southwest  to  6.5 
miles  northeast  of  the  VOR/DME. 

•         *         •         *         •     - 

issued  in  Seattle,  Washington,  oa 
November  22, 1996. 
Glenn  A.  Adams  III, 

Assistant  Manager,  Air  Traffic  Division, 
Northwest  Mountain  Region. 

IFR  Doc.  96-32700  Filed  12-23-96;  8:45  ami 
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14  CFR  Fart  71 

[Airspace  Dodwt  Na  9»-ANM-0261 

Amendment  of  Class  E  Airspace; 
Forsyth,  MT 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
action:  Final  rule. 

SUMMARY:  This  action  amends  the 
Forsyth,  Montana,  Class  E  airspace  to 
accommodate  a  new  Global  Positioning 
System  (GPS)  Standard  Instrument 
Approach  Procedure  (SIAP)  to  the  Tillitt 
Field  Airport. 

EFFECTIVEDATE:  0901  UTC,  January  30, 
1997. 

FOR  FURTHER  INFORMATION  CONTACT: 
James  C.  Praia,  Operations  Branch, 
ANM-532.4,  Federal  Aviation 
Administration,  Docket  No  96-ANM- 
026, 1601  Lind  Avenue  S.W.,  Renton, 
Washington  98055-4056;  telephone 
number:  (206)  227-2535. 

SUPPLBMENTARY  INFORMATION: 

History 

On  October  7, 1996,  the  FAA 
proposed  to  amend  part  71  of  the 
Federal  Aviation  Regulations  (14  CFR 
Part  71)  to  amend  Class  E  airspace  at 
Forsyth,  Montana,  to  accommodate  a 
new  GPS  SIAP  to  the  Tillitt  Field 
Airport  (61  FR  52397). 

Interested  parties  were  invited  to 
participate  in  the  rulemaking 
proceeding  by  submitting  written 
comments  on  the  proposal.  No 
comments  were  received. 

The  coordinates  for  this  airspace 
docket  are  based  on  North  American  , 
Datum  83.  Class-E  airspace  areas 
extending  upward  from  700  feet  or  more 
above  the  surface  of  the  earth  are 
published  in  paragraph  6005  of  FAA 
Order  7400.9D  dated  September  4, 1996. 
and  effective  September  16, 1996,  which 
is  incorporated  by  reference  in  14  CFR 
71.1.  The  Class  E  airspace  listed  in  this 
document  will  be  published 
subsequently  in  the  Order. 

The  Rule 

This  amendment  to  part  71  of  Federal 
Aviation  Regulations  amends  Class  E 


:■?* 
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airspace  at  Forsyth,  Montana.  The  FAA 
has  detennined  that  this  regulation  only 
involves  an  established  body  of 
technical  regulations  for  which  frequent 
and  routine  amendments  are  necessary 
to  keep  them  operationally  current  ft, 
therefore,  (1)  is  not  a  "significant 
regulatory  action"  under  Executive 
Order  12866;  (2)  is  not  a  "significant 
rule"  imder  DOT  Regulatory  Policies 
and  Procedures  (44  FR  11034;  February 
26, 1979);  and  (3)  does  not  warrant 
preparation  of  a  regulatory  evaluation  as 
the  anticipated  impact  is  so  minimal. 
Since  this  is  a  routine  matter  that  will 
only  affect  air  traffic  procedures  and  air 
navigation,  it  is  certified  that  this  rule 
will  not  have  a' significant  economic 
impact  on  a  substantial  number  of  small 
entities  under  the  criteria  of  the 
Regulatory  Flexibility  Act. 

List  of  Sobject  in  14  CFR  Part  71 

Airspace,  incorporation  by  reference, 
Navigation  (air). 

Adoption  of  the  Amendment 

In  consideration  of  the  foregoing,  the 
FAA  amends  14  CFR  part  71  as  follows: 

PART  71— {AMENDED] 

1.  The  authority  citation  for  14  CFR 
part  71  continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g]. 
40103.40113,40120:  E.O.  10854.  24  FR  9565. 
3  CFR  1959-1963  Comp.,  p.  389;  14  CFR 
11.69. 

171.1    [Amended] 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  the  Federal  Aviation 
Administration  Order  7400.9D,  Airspace 
Designations  and  Reporting  Points. 
dated  September  4, 1996,  and  effective 
September  16, 1996,  is  amended  as 
follows: 

Paragraph  6005  Qass  E  airspace  areas 
extending  upward  from  700  feet  or  more 
above  the  surface  of  the  earth. 


ANMMTE5    Foraytfa.  MT  (Rsviaed] 

Forayth,  Tillitt  Field,  MT 

(Lat.  46'16'16"N.  long.  106^7'26'^ 
Forsyth  NDB 
(Lat  46'16'10"N,  long.  106^1'03"W) 
That  airspace  extending  upward  £rom  700 
feet  above  the  siuiux  within  a  7-niile  radius 
of  the  Tillitt  Field,  and  within  3.5  miles 
north  and  4.3  miles  south  of  the  075°  bearing 
from  the  Forsyth  NDB  extending  from  the 
NDB  to  8.7  miles  east  of  the  NDB;  that 
airspace  extending  upward  &x>m  1,200  Seet 
above  the  surface  bounded  on  the  north  by 
the  south  edge  of  V-120,  on  the  south  by  the 
north  edge  of  V-2.  and  on  the  west  by  long. 
107nX)'00"W;  excluding  that  portion  which 
overlies  the  Miles  City,  Frank  Wiley  Field, 
MT,  Class  E  airspace  area. 


Issued  in  Seattle,  Washington,  on 
December  9, 1996. 
Gleen  A.  Adans  m. 
Assistant  Manager,  Air  Ttaffic  Diviakm, 
Northwest  Mountain  Region. 

[FR  Doc  96-32699  Filed  12-23-96;  8:45  am] 
■LUNQ  COOC  4t10-13-ll 


14  CFR  Part  71 

[Alrspece  Docket  No.  99-AWP-3] 

Establishment  of  Class  E  AirsfMOs; 
Grand  Canyon-Valle  Airport,  AZ 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. '  ' 
ACTKM:  Final  rule;  correction.  -- 

SUMMARY:  This  action  corrects  errors  in 
the  geographic  coordinates  of  a  final 
rule  that  was  published  in  the  Federal 
Register  on  November  21. 1996  (61  FR 
59180).  Airspace  Docket  No.  95-AWP- 
3. 

EFFECTIVE  DATE:  0901  UTC  January  30. 
1997. 

FOR  FURTHER  INFORMATION  CONTACT: 
William  Buck,  Airspace  Specialist. 
Operations  Branch,  AWP-530,  Air 
Traffic  Division,  Western-Pacific 
Region,  Federal  Aviation 
Administration,  15000  Aviation 
Boulevard,  Lawndale,  California,  90261, 
telephone  (310)  725-6556. 

SUPPLEMENTARY  INFORMATION: 

History 

Federal  Register  Docimient  96-29818, 
Airspace  Docket  No.  95-AWP-3, 
published  on  November  21, 1996  (61  FR 
59180),  established  the  description  of 
the  Class  E  airspace  area  at  Grand 
Canyon-Valle  Airport.  AZ.  An  error  was 
discovered  in  geographic  coordinates  for 
the  Grand  Canyon-Valle  Airport,  AZ, 
Class  E  airspace  area.  This  action 
corrects  that  error. 

Correction  to  Final  Rule 

Accordingly,  pursuant  to  the 
authority  delegated  to  me,  the 
geographic  coordinates  for  the  Class  E 
airspace  area  at  Grand  Canyon-Valle 
Airport,  AZ,  as  published  in  the  Federal 
Register  on  November  21, 1996  (61  FR 
59180),  (Federal  Register  Dociunent  96- 
29818;  page  59180,  column  3,  and  page 
59181,  colimm  1),  are  corrected  as 
follows: 

f71.l    [Corrected] 


AWP  AZ  ES  Grand  Canyon-Valle  Airport, 
AZ  [Corrected] 

Grand  Canyon-Valle  Airport,  AZ 
(lat  35«39'03"N,  long.  112«08'47"W) 

On  page  59180.  column  3,  and  page  59181, 
column  1,  the  airspace  description  £or  Grand 


Canyon-Valle  Airport,  AZ,  is  corrected  to 
read  as  fbllowrs: 

That  airspace  extending  upward  from 
700  feet  above  the  surface  within  a  6.4- 
mile  radius  of  the  Valle  Airport  and 
within  1.4  each  side  of  the  021°  bearing 
from  the  Valle  Airport  extending  from 
the  6.4-mile  radius  of  the  Valle  Airport 
to  8  miles  northwest  of  the  Valle  Airport 
and  within  2  miles  each  side  of  the  201° 
bearing  from  the  Valle  Airport 
extending  from  the  6.4-mile  radius  of 
the  Valle  Airport  to  10  miles  southwest 
of  the  Valle  Airport.  That  airspace 
extending  upward  from  1,200  feet  above 
the  surface  bounded  by  a  line  beginning 
at  lat.  35*42'30"N,  long.  112°00'03"W;  to 
lat.  35°18'30"N,  long.  112°00'03"W;  to 
lat.  35"24'00"N.  long.  112*21'30"W;  to 
lat  35»34'00"N.  long.  112°20'30"W;  to 
lat.  35°38'30'TSI,  long.  112°17'30"W;  to 
lat.  35°38'30"N,  long.  112°07'03"W;  to 
lat.  35°42'30"N.  long.  112''07'03"W. 
thence  to  the  point  of  beginning. 
•        *        •        *        • 

Issued  in  Los  Angeles,  California,  on 
December  10, 1996. 
Leonard  A.  Moblejr. 

Acting  Manager,  Air  Traffic  Division  Western- 
■  Pacific  Region 

(FR  Doc.  96-32694  Filed  12-23-96;  8:45  am] 
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14  CFR  Part  95 

[Docket  No.  28764;  Admit  No.  400] 

IFR  Altitudes;  Miscellaneous 
Amendments 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 
action:  Final  rule. 

SUMMARY:  This  amendment  adopts 
miscellaneous  amendments  to  the 
required  IFR  (instrument  flight  rules) 
altitudes  and  changeover  points  for 
certain  Federal  airways,  jet  routes,  or 
direct  routes  for  which  a  minimum  or 
maximum  en  route  authorized  IFR 
altitude  is  prescribed.  This  regulatory 
action  is  needed  because  of  changes 
occurring  in  the  National  Airspace 
System.  These  changes  are  designed  to 
provide  for  the  safe  and  efficient  use  of 
the  navigable  airspace  under  instrument 
conditions  in  the  afiiected  areas. 

effective  date:  0901  UTC,  January  30, 
1997. 

FOR  FURTHER  INFORMATION  CONTACT: 
Paul  J.  Best,  Flight  Procedures 
Standards  Branch  (AFS-420),  Technical 
Programs  Division,  Flight  Standards 
Service.  Federal  Aviation 
Administration,  800  Independence 
Avenue,  SW.,  Washington.  D.C.  20591; 
telephone:  (202)  267-8277. 
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8UPPI.Be«TARY  MFOIMATION:  This 
amendment  to  part  95  of  the  Federal 
Aviation  R^ulations  (14  CFR  part  95) 
amends,  suspends,  or  revokes  IFR 
altitudes  governing  the  operation  of  all 
aircraft  in  flight  over  a  specified  route 
or  any  portion  of  that  route,  as  well  as 
the  changeover  points  (COPs)  for 
Federal  airways,  jet  routes,  or  direct 
routes  as  prescribed  in  part  95. 

The  Rule 

The  specified  IFR  altitudes,  when 
used  in  conjunction  with  the  prescribed 
changeover  points  for  those  routes, 
ensure  navigation  aid  coverage  that  is 
adequate  for  safe  flight  operations  and 
fi«e  of  frequency  interference.  The 
reasons  and  circumstances  that  create 
the  need  for  this  amendment  involve 
matters  of  flight  safety  and  operational 
efficiency  in  the  National  Airspace 
System,  are  related  to  published 
aeronautical  charts  that  are  essential  to 
the  user,  and  provide  for  the  safe  and 
efficient  use  of  the  navigable  airspace. 
In  addition,  those  various  reasons  or 
circumstances  require  making  this 
amendment  efiective  before  the  next 


scheduled  charting  and  publication  date 
of  the  flight  information  to  assure  its 
timely  availability  to  the  user.  The 
effective  date  of  this  amendment  reflects 
those  considerations.  In  view  of  the 
close  and  immediate  relationship 
between  these  regulatory  changes  and 
safety  in  air  commerce,  I  find  that  notice 
and  public  procedure  before  adopting 
this  amendment  are  impracticable  and 
contrary  to  the  public  interest  and  that 
good  cause  exists  for  making  the 
amendment  effective  in  less  than  30 
days.  The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current. 

It,  therefore — (1)  is  not  a  "significant 
regulatory  action"  under  Executive 
Onler  12866;  (2)  is  not  a  "significant 
rule"  under  DOT  Regulatory  Policies 
and  Procedures  (44  FR  11034;  February 
26, 1979);  and  (3)  does  not  warrant 
preparation  of  a  regulatory  evaluation  as 
the  anticipated  impact  is  so  minimal. 
For  the  same  reason,  the  FAA  certifies 
that  this  amendment  will  not  have  a 


significant  economic  impact  on  a 
substantial  number  small  entities  under 
the  criteria  of  the  Regulatory  Flexibility 
Act. 

List  ofSubiects  in  14  CFR  Part  95 

Airspace,  Navigation  (air). 

Issued  in  Washington,  D.C.  on  December 
17, 1996. 

TlMMias  C.  Aocardi, 
Director,  Flight  Standards  Service. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  part  95  of  the  Federal 
Aviation  Regulations  (14  CFR  part  95)  is 
amended  as  follows  effective  at  0901 
UTC,  January  30, 1997. 

1.  The  authority  citation  for  part  95 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40103. 40106, 
40113,  40114,  40120,  44502.  44514.  44719, 
44721. 

PART  95— {AMENDED] 

2.  Part  95  is  amended  to  read  as 
follows: 


Revisions  to  Minimum  Enroute  IFR  altitudes  &  Changeover  Points 

[Amendment  400  Effective  Date,  January  30,  1997] 


From 


To 


MEA 


§95.6010  VCR  FEDERAL  AIRWAY  10  IS  AMENDED  TO  READ  IN  PART 


Litchfield.  Ml  VORTAC 

•7500-MRA 
CRUXX,  Ml  FIX 

•2200-MOCA 


•CRUXX,  Ml  FIX  

CARLETON,  Ml  VORTAC  

§  95.6008  VOR  FEDERAL  AIRWAY  68  IS  AMENDED  TO  READ  IN  PART 


3000 
•3000 


JUNCTION,  TX  VORTAC  .- '  CENTER  POINT,  TX  VORTAC  

S  96.6076  VOR  FEDERAL  AIRWAY  76  IS  AMENDED  TO  READ  IN  PART 


3800 


WELCH,  TX  FIX 
•4500-MOCA 


PATTS,  TX  FIX  

§95.6077  VOR  FEDERAL  AIRWAY  77  IS  AMENDED  TO  READ  IN  PART 


*6100 


ABILENE,  TX  VORTAC 
•3100-MOCA 


WICHITA  FALLS,  TX  VORTAC 

§95.6081  VOR  FEDERAL  AIRWAY  81  IS  AMENDED  TO  READ  IN  PART 


'3900 


MIDLAND,  TX  VORTAC 
PATTS,  TX  FIX 

•70OO-MRA 

•4500-MOCA 


PATTS,  TX  FIX  .. 
•WELCH,  TX  FIX 


4500 
••6100 


§96.6452  VOR  FEDERAL  AIRWAY  452  IS  AMENDED  TO  READ  IN  PART 


DIBVY,  AK  FIX 

GALENA.  AK  VORTAC 

•3300-MOCA 
ZOMBY,  AK  FIX , 


GALENA,  AK  VORTAC 
ZOMBY,  AK  FIX  


HORSI,  AK  FIX 

E  BND  

W  BND  


3000 

•4000 


•7000 
•4000 


V 


^*-- 


••.-»^: 
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REvistONS  to  Minimum  Enroute  IFR  altitudes  &  Changeover  Points— Continued 

[Amendment  400  Effective  Date,  January  30. 1997] 


f  96.0488  von  FEDERAL  AIRWAY  488  IS  AMENDED  TO  READ  M  PART 


HOOPER  BAY,  AK  VOR/DME  .„ 
AKELT,  AK  FIX 


'4000-MOCA 
ALMOT,  AK  FIX  ... 


UNALAKLEET,  AK  VORTAC 


'4000-MOCA 
VENCE.  AK  FIX 


•2500-MOCA 
GALENA.  AK  VORTAC 

'4400-MOCA 
KUHZE.  AK  FIX  _..; 


TANANA.  AK  VOR/DME 
MOOO-MOCA 


AKELT.  AK  FIX  

NE  BND 

SW  BND „. 

SW  Bl«)  ....„ 

NE  BND 


UNALAKLEET.  AK  VORTAC 

SW  BND 

NE  BND „ . 

Nc  UNU  ■..»•■.■■.•••.•»•».■■»»>«*«••••••••••->••>«•>•-». 

SW  BND „ 


GALENA.  AK  VORTAC 

SW  BND _„ _.. 

Nt  t5NU  ..■.•■•^••■••■•.•■•••■•-. 


KUHZE.  AK  FIX 


CHOKK.  AK  FIX  

TANANA.  AK  VOR/DME 

SW  BND . 

NE  BND „ _ 

REEBA,AKFIX  

E  BND 

W  BND  


1 96.5488  VCR  FEDERAL  AIRWAY  480  IS  AMENDED  TO  READ  M  PART 


From 

To 

MEA 

•4000-MOCA 

' 

10000 
4000 

*10000 
*4000 


10000 
3000 

•5500 
•4000 


•5500 
•3000 

•5000 

6000 

6000 
3000 

•7000 
•4000 


GALENA,  AK  VORTAC 

•3300-MOCA 
ZOMBY.  AK  FK 


•4000-MOCA 


ZOMBY.  AK  FIX 

HORSI,  AK  FIX  . 

E  BND  _ 

W  BND  „.... 


§96.6496  VOR  FEDERAL  AIRWAY  486  IS  AMENDED  TO  READ  IN  PART 


•4000 


•7000 
'4000 


MCGRATH,  AK  VORTAC 


•4500-MOCA 
NIXON.  AK  FIX  

AHVUH,  AK  FIX 


•4000-MOCA 
GALENA,  AK  VORTAC 

•2500-MOCA 
EBIKY.  AK  RX  


•8000-MRA 
•4000-MOCA 
BALIN,  AK  FIX  .. 


•2000-MOCA 


NIXON.  AK  FIX 

NW  BND 

SE  BND 


AHVUH.  AK  FIX 


GALENA.  AK  VORTAC 
Sc  BND  ..1........H.....M...* 

NW  BND 


EBIKY.  AK  HX 


•KATEL.  AK  FIX 

NW  BND 

SE  BND 


KOTZEBUE.  AK  VOR/DME 

SE  BND  „ 

NW  BND _ „... 


•6000 
•4500 

•6000 


•6000 
•4000 

•3000 


"8000 

••4000 


'8000 
•2000 


Federal  Register  /  Vol.  61,  No.  248  /  Tuesday,  December  24.  1996  /  Rules  and  Regulations    67703 


From 


To 


MEA 


f  95.7S22  JET  ROUTE  NO.  822  IS  AMENDED  BY  ADDING 


§95.8003  VOR  FEDERAL  AIRWAYS  CHANQEOVER  POINTS,  AIRWAY  SEGMENT,  V-188  IS  AMENDED  BY  ADDMQ 


WRIGHT  BROTHERS.  NC  VOR/DME 


TAR  RIVER.  NC  VORTAC 


25 


WRIGHT  BROTHERS. 


IFR  Doc.  96-32697  Filed  12-23-96;  8:45  ami 

BHJJNO  CODE  4«1*-13-M 

14CFRPart97 

[Docket  No.  28756;  AmdL  No.  1770] 

Standard  Instrument  Approach 
Procedures;  Miscellaneous 
Antendntents 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Final  rule. 

SUMMARY:  This  amendment  establishes, 
amends,  suspends,  or  revokes  Standard 
Instrument  Approach  Procedures 
(SIAPs)  for  operations  at  certain 
airports.  These  regulatory  actions  are 
needed  because  of  the  adoption  of  new 
or  revised  criteria,  or  because  of  changes 
occurring  in  the  National  Airspace 
System,  such  as  the  commissioning  of 
new  navigational  facilities,  addition  of 
new  obstacles,  or  changes  in  air  trafHc 
requirements.  These  changes  are 
designed  to  provide  safe  and  efHcient 
use  of  the  navigable  airspace  and  to 
promote  safe  flight  operations  under 
instrument  flight  rules  at  the  affected 
airports. 

DATES:  An  effective  date  for  each  SLAP 
is  specified  in  the  amendatory 
provisions. 

Incorporation  by  reference-approved  *. 
by  the  Director  of  the  Federal  Register 
on  December  31, 1980,  and  reapproved 
as  of  January  1,  1982. 
ADDRESSES:  Availability  of  matters 
incorporated  by  reference  in  the 
amendment  is  as  follows: 

For  Examination — 

1.  FAA  Rules  Docket.  FAA 
Headquarters  Building,  800 
Independence  Avenue,  SW., 
Washington,  DC  20591; 

2.  The  FAA  Regional  Office  of  the 
region  in  which  the  affected  airport  is 
located;  or 

3.  The  Flight  Inspection  Area  OfTice 
which  originated  the  SLAP. 

For  Purchase — Individual  SLAP 
copies  may  be  obtained  from: 


1.  FAA  Public  Inquiry  Center  (APA- 
200).  FAA  Headquarters  Building,  800 
Independence  Avenue,  SW., 
Washington,  DG  20591;  or 

2.  The  FAA  Regional  Office  of  the 
region  in  which  the  affiected  airport  is 
located. 

By  Subscription — Copies  of  all  SIAPs, 
mailed  once  every  2  weeks,  are  for  sale 
by  the  Superintendent  of  Documents, 
U.S.  Government  Printing  Office, 
Washington,  DC  20402. 
FOR  FURTHER  INFORMATION  CONTACT: 
Paul  J.  Best,  Flight  Procedures 
Standards  Branch  (AFS-420),  Technical 
Programs  Division,  Flight  Standards 
Service,  Federal  Aviation 
Administration,  800  Independence 
Avenue,  SW.,  Washington,  DC  20591; 
telephone  (202)  267-8277. 
SUPPLEMENTARY  INFORMATION:  This 
amendment  to  part  97  of  the  Federal 
Aviation  Regulations  (14  CFR  part  97) 
establishes,  amends,  suspends,  or 
revokes  Standard  Instrument  Approach 
Procedures  (SLAPs).  The  complete 
regulatory  description  of  each  SLAP  is 
contained  in  offlcial  FAA  form 
documents  which  are  incorporated  by 
reference  in  this  amendment  under  5 
U.S.C.  552(a),  1  CFR  part  51,  and  §97.20 
of  the  Federal  Aviation  Regulations 
(FAR).  The  applicable  FAA  Forms  are 
identified  as  FAA  Forms  8260-3,  8260- 
4,  and  8260-5.  Materials  incorporated 
by  reference  are  available  for 
examination  or  purchase  as  stated 
above. 

The  large  number  of  SLAPs.  their 
complex  nature,  and  the  need  for  a 
special  format  make  their  verbatim 
publication  in  the  Federal  Register 
expensive  and  impractical.  Further, 
airmen  do  not  use  the  regulatory  text  of 
the  SIAPs,  but  refer  to  their  graphic 
depiction  on  charts  printed  by 
publishers  of  aeronautical  materials. 
Thus,  the  advantages  of  incorporation 
by  reference  are  realized  and 
publication  of  the  complete  description 
of  each  SIAP  contained  in  FAA  form 
documents  is  unnecessary.  The 
provisions  of  this  amendment  state  the 


affected  CFR  (and  FAR)  sections,  with 
the  types  and  effective  dates  of  the 
SLAPs.  This  amendment  also  identifies 
the  airport,  its  location,  the  procedure 
identification  and  the  amendment 
number. 

The  Rule 

This  amendment  to  part  97  is  effective 
upon  publication  of  each  separate  SLAP 
as  contained  in  the  transmittal.  Some 
SLAP  amendments  may  have  been 
previously  issued  by  the  FAA  in  a 
National  Flight  Data  Center  (FDC) 
Notice  to  Airmen  (NOTAM)  as  an 
emergency  action  of  immediate  flight 
safety  relating  directly  to  published 
aeronautical  charts.  The  circumstances 
which  created  the  need  for  some  SLAP 
amendments  may  require  making  them 
effective  in  less  than  30  days.  For  the 
remaining  SLAPs,  an  effective  date  at 
least  30  days  after  publication  is 
provided. 

Further,  the  SIAPs  contained  in  this 
amendment  are  based  on  the  criteria 
contained  in  the  U.S.  Standard  for 
Terminal  Instrument  Approach 
Procedures  (TERPS).  In  developing 
these  SIAPs,  the  TERPS  criteria  were 
applied  to  the  conditions  existing  or 
anticipated  at  the  affected  airports. 
Because  of  the  close  and  immediate 
relationship  between  these  SLAPs  and 
safety  in  air  commerce,  I  find  that  notice 
and  public  procedure  before  adopting 
these  SLAPs  are  impractical  and 
contrary  to  the  public  interest  and, 
where  applicable,  that  good  cause  exists 
for  making  some  SIAPs  effective  in  less 
than  30  days. 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current.  It,  therefore — (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26, 1979);  and  (3) 
does  not  warrant  preparation  of  a . 
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regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  For  the  same 
reason,  the  FAA  certifies  that  this 
amendment  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibility  Act. 

List  of  Sulijects  in  14  CFR  Part  97 

Air  traffic  control,  Airports, 
Navigation  (air). 

Issued  in  Washington.  DC  on  December  13, 
1996. 

ThoBus  C  Accardi, 
Director,  Flight  Standards  Sennce. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me,  part  97  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  97)  is  amended  by  establishing, 
amending,  suspending,  or  revoking 
Standard  Instrument  Approach 
Procediu^s,  effective  at  0901  UTC  on 
the  dates  specified,  as  follows: 

PART  97— STANDARD  INSTRUMENT 
APPROACH  PROCEDURES 

.1.  The  authority  citation  for  part  97  is 
revised  to  read  as  follows: 

Audiarity:  49  U.S.C  106(g),  40103. 40113. 
40120.  44701;  and  14  CFR  11.49(b)(2). 

2.  Part  97  is  amended  to  read  as 
follows: 

Sf  97.23. 97.25, 97.27, 97.29. 97.31. 97.33, 
97.35    [Amended] 

By  amending:  §  97.23  VOR.  VOR/ 
DME,  VOR  or  TACAN,  and  VOR/DME 
orTACAN;  §97.25  LOG.  LOC/DME, 
LDA,  UDA/DME,  SDF,  SDF/DME; 
§  97.27  NDB,  NDB/DME;  §  97.29  TLS. 
ILS/DME,  ISMLS,  MLS,  MLS/DME, 
MLS/RNAV;  §97.31  RADAR  SIAPs; 
§  97.33  RNAV  SIAPs;  and  §  97.35 
COPTER  SIAPs.  identified  as  follows: 

*  •  *  Effective  fanuary  2,  1997 

Destin.  PL,  Destin-Fort  Walton  Beach.  NDB 

RWY  32,  Orig 
Ames,  lA.  Ames  Muni.  LOC  RWY  1,  Amdt 

1  CANCELLED 
Ames,  lA.  Ames  Mimi,  ILS  RWY  1.  Orig 

•  •  '  Effective  January  30, 1997 

Settles.  AK,  Battles,  VOR/DME  RWY  1,  Orig 
Bettles,  AK.  Bettles,  VOR  OR  GPS  RWY  1, 

Amdt  3,  CANCELLED 
Bettles,  AK,  Bettles,  LOC/DME  RWY  1,  Amdt 

4 
Bettles,  AK.  Bettles,  NDB  OR  GPS-A.  Amdt 

8 
Bettles,  AK,  Bettles,  GPS  RWY  1,  Orig 
Phoenix,  AZ,  Phoenix-Deer  Valley  Mvmi, 

GPS  RWY  7R,  Orig 
Fullerton,  CA,  FuUerton  Muni.  GPS  RWY  24, 

Orig 
Los  Angeles,  CA,  Los  Angeles,  Intl.  ILS  RWY 

25L,  Amdt  5 
Los  Angeles,  CA,  Los  Angeles  Intl.  ILS  RWY 

25R,  Amdt  9 


Los  Angeles,  CA,  Whiteman,  GPS-B,  Orig 
Wilmington,  DE,  New  Castle  County.  VOR/ 

DME  RNAV  RWY  9.  Amdt  4,  CANCELLED 
Wilmington.  DE,  New  Castle  County.  VOR/ 

DME  RNAV  RWY  9.  Orig 
Kosrae  Island.  FM,  Kosrae,  NDB/DME  OR 

GPS-A.  Orig 
Kosrae  Island,  FM,  Kosrae,  NDB/DME-A  Orig 
Salem,  IL.  Salem-Leckrone,  NDB  RWY  18, 

Amdt  9 
Salem.  IL  Salem-Leckrone,  GPS  RWY  18, 

Orig 
Bangor,  ME,  Bangor  IntI,  ILS  RWY  15,  Amdt 

3 
Rockland,  ME,  Knox  County  Regional,  (3>S 

RWY  31,  Orig 
Baltimne,  MD,  Baltimoi'e-Washington  IntI, 

ILS  RWY  15L.  Amdt  4 
Baltimore.  MD,  Baltimore-Washington  IntI, 

ILS  RWY  15R,  Amdt  14 
Alma,  MI.  Gratiot  Commun^,  SDF  RWY  9, 

Amdt  7 
Ahna,  MI,  Gratiot  Community,  NDB  or  GPS 

RWY  9,  Amdt  6 
Alma,  MI,  Gratiot  Commtmity,  VOR/DME 

RNAV  or  GPS  RWY  27,  Amdt  7 
Clare,  MI,  Clare  Muni,  VOR  or  GPS-A.  Amdt 

1 
Mt.  Pleasant,  MI,  Mt.  Pleasant  Muni.  VOR  or 

GPS  RWY  27,  Amdt  13.  CANCELLED 
Mt  Pleasant.  MI,  Mt.  Pleasant  Muni,  VOR  or 

GPS  RWY  27,  Orig 
Faribault.  MN,  Faribault  Muni.  VOR/DME 

RNAV  or  GPS  RWY  12.  Amdt  4 
Faribault,  MN,  Faribauh  Muni,  VOR  or  GPS- 

A.  Amdt  4 
Owatonna,  MN.  Owatonna  Mimi,  VOR/DME 

RWY  30,  Amdt  3 
Owatonna,  MN,  Owatonna  Muni,  VOR  or 

GPS  RWY  12,  Amdt  9 
Waseca,  MN,  Waseca  Muni,  NDB  or  GPS 

RWY  15,  Amdt  4 
Waseca,  MN,  Wasecj  Muni.  VOR  or  GPS-A, 

Amdt  4 
Wildwood.  NJ,  Cape  May  County.  VOR  OR 

GPS-A,  Amdt  2 
New  York,  NY,  )ohn  F.  Kennedy  Ind,  VOR 

OR  GPS  RWY  13L/13R,  Amdt  18 
Plattsburgh,  NY,  Qinton  County.  VOR/DME 

OR  GPS-A,  Amdt  2 
Plattsburgh,  NY,  Clinton  County.  VOR  OR 

GPS  RWY  19,  Amdt  3 
Plattsburgh.  NY,  Clinton  County,  ILS  RWY  1, 

Amdt  4 
Saratoga  Springs,  NY,  Saratoga  County.  VOR 

OR  GPS-A,  Amdt  5 
Saratoga  Springs,  NY,  Saratoga  County,  GPS 

RWY  23.  Orig 
Bowling  Green,  OH,  Wood  County,  GPS  RWY 

27,  Orig 
Bristow,  OK,  Jones  Meml,  GPS  RWY  17,  Orig 
Bristow,  OK.  Jones  Meml.  GPS  RWY  35,  Orig 
Holdenville,  OK,  Holdenville  Muni,  GPS 

RWY  17,  Orig 
Holdenville,  OK.  Holdenville  Muni,  GPS 

RWY  35,  Orig 
Corvallis,  OR.  Corvallis  Muni,  VOR/DME 

RWY  35,  Amdt  11 
Corvallis,  OR.  Corvallis  Muni,  GPS  RWY  17. 

Orig 
Corvallis,  OR,  Corvallis,  Muni.  GPS  RWY  35, 

Orig 
Leighton..PA.  Jake  Amer  Memorial.  NDB 

RWY  8,  Amdt  2 
Lehighton,  PA,  Jake  Amer  Memorial,  NDB 
RWY  26,  Amdt  3 


Greer,  SC,  Greenville — Spartanburg,  GPS 

RWY  3.  Orig 
Greer.  SC,  Greenville,  Spartanburg.  GPS  RWY 

21.  Orig 
Greer.  SC.  Greenville— Spartanburg.  RNAV 

RWY  21,  Amdt  5,  CANCELLED 
Granbury,  TX.  Granbury  Muni.  GPS  RWY  14, 

Orig 
Beckley,  WV,  Raleigh  County  Memorial,  ILS 

RWY  19,  Amdt  4 
Huntington,  WV,  Tri-State/Milton  J.  Ferguson 

Field,  ILS  RWY  12,  Amdt  11 
Platteville,  WI,  Platteville  Municipal,  GPS 

RWY  33,  Orig 

•  •  '  Effective  March  27. 1997 

Grafton.  ND.  Grafton  Muni,  GPS  RWY  35, 
Orig 

•  *  *  Effective  Upon  Publication 

Las  Cruces,  NM,  Las  Cruces  International, 

ILS  RWY  30,  Amdt  1 

Note:  The  FAA  published  an  amendment 
of  the  Federal  Aviation  Regulations  (Vol  61, 
No.  231.  page  60530,  dated  Friday,  November 
29, 1996)  under  Section  97.33,  in  Docket  No. 
28734,  Amdt  No.  1764  to  Part  97,  which  is 
hereby  amended  as  follows: 

Change  the  effective  date  of  publication 
from  December  5, 1996  to  January  2, 1997  for 
the  following  standard  instrument  approach 
procedure:  Dayton,  OH,  Greene  County,  GPS 
RWY  7,  Orig. 

Note:  The  FAA  published  an  amendment 
of  the  Federal  Aviation  Regulations  (Vol  61, 
No.  235.  page  64460,  dated  Thursday, 
December  5, 1996)  under  Section  97.33,  in 
Docket  No.  28738,  Amdt  No.  1767  to  Part  97, 
with  an  effective  publication  date  of  January 
30, 1997,  which  is  hereby  rescinded  for  the 
following  procedure: 

Femandina  Beach,  FL.  Femandina  Beach 
Muni,  GPS  RWY  13,  Orig. 

[FR  Doc.  96-32689  Filed  12-23-96;  8:45  am] 
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14  CFR  Part  97 

[Docket  No.  28757;  Amdt  No.  1771] 

Standard  Instrument  Approach 
Procedures;  Miscellaneous 
Amendments 

M3ENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACnoW:  Final  rule. 

SUMMARY:  This  amendment  establishes, 
amends,  suspends,  or  revokes  Standard 
Instnunent  Approach  Procedures 
(SIAPs)  for  operations  at  certain 
airports.  These  regulatory  actions  are 
needed  because  of  changes  occurring  in 
the  National  Airspace  System,  such  as 
the  commissioning  of  new  navigational 
facilities,  addition  of  new  obstacles,  or 
changes  in  air  traffic  requirements. 
These  changes  are  designated  to  provide 
safe  and  efficient  use  of  the  navigable 
airspace  and  to  promote  safe  flight 
operations  under  instrument  flight  rules 
at  the  affected  airports. 
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DATES:  An  effective  date  for  each  SIAP 
is  specified  in  the  amendatory  ~  .. 
provisions. 

Incorporation  by  reference-approved 
by  the  Director  of  the  Federal  Register 
on  December  31, 1980,  and  reapproved 
as  of  January  1, 1982.  / 

ADDRESSES:  Availability  of  matter 
incorporated  by  refierence  in  the 
amendment  is  as  follows: 

For  Examination — 

1.  FAA  Rules  Docket,  FAA  :.; 
Headquarters  Building,  800 
Independence  Avenue,  SW., 
Washington,  DC  20591; 

2.  The  FAA  Regional  Office  of  the 
region  in  which  affected  airport  is 
located;  or 

3.  The  Flight  Inspection  Area  Office 
which  originated  the  SIAP. 

For  Purchase — Individual  SIAP     . 
copies  may  be  obtained  from: 

1.  FAA  Public  Inquiry  Center  (APA- 
200),  FAA  Headquarters  Building,  800 
Independence  Avenue,  SW., 
Washington,  DC  20591;  or 

2.  The  FAA  Regional  Office  of  the 
region  in  which  tihe  affected  airport  is 
located. 

By  Subscription — Copies  of  all  SlAPs, 
mailed  once  every  2  weeks,  are  for  sale 
by  the  Superintendent  of  Documents, 
U.S.  Government  Printing  Office. 
Washington,  DC  20402. 
FOR  FURTHER  INFORMATKM  CONTACT: 
Paul  J.  Best,  Flight  Procedures 
Standards  Branch  (AFS— 420),  Technical 
Programs  Division,  Flight, Standards 
Service,  Federal  Aviation 
Administration,  800  Independence 
Avenue,  SW.,  Washington,  DC  20591; 
telephone  (202)  267-8277 
SUPPLEMENTARY  INF0RMATK3N:  This 
amendment  to  part  97  of  the  Federal 
Aviation  Regulations  (14  CFR  Part  97) 
estabhshes,  amends,  suspends,  or 
revokes  Standard  Instnunent  Approach 
Procedures  (SIAPs).  The  complete 
regulatory  description  on  each  SIAP  is 
contained  in  the  appropriate  FAA  Form 
8260  and  the  National  FUght  Data 
Center  (FDC)/Permanent  CP)  Notices  to 
Airmen  (NOT AM)  which  are 
incorporated  by  reference  in  the 
amendment  under  5  U.S.C.  552(a),  1 
CFR  part  51.  and  §  97.20  of  the  Federal 
Aviation  Regulations  (FAR).  Materials 
incorporated  by  reference  are  available 
for  examination  or  purchase  as  stated 
above. 

The  large  niunber  of  SIAPs,  their 
complex  nature,  and  the  need  for  a 
special  format  make  their  verbatim 
publication  in  the  Federal  Register 
expensive  and  impracticaF.  Further, 
airmen  do  not  use  the  regulatory  text  of 
the  SIAPs,  but  refer  to  their  graphic 
depiction  of  charts  printed  by 


publishers  of  aeronautical  materials. 
Thus,  the  advantages  of  incorporation 
by  reference  are  realized  and 
publication  of  the  complete  description 
of  each  SIAP  contained  in  FAA  form 
documents  is  unnecessary.  The 
provisions  of  this  amendment  state  the 
affected  CFR  (and  FAR)  sections,  with 
the  types  and  effective  dates  of  the 
SIAPs.  This  amendment  also  identifies 
the  airport,  its  location,  the  procedme 
identification  and  the  amendment 
number. 

The  Rule 

This  amendment  to  part  97  of  the 
Federal  Aviation  RegxUations  (14  CFR 
part  97)  establishes,  amends,  suspends, 
or  revokes  SIAPs.  For  safety  and 
timeliness  of  change  considerations,  this 
amendment  incorporates  only  specific 
changes  contained  in  the  content  of  the 
following  FDC/P  NOTAM  for  each 
SIAP.  The  SIAP  information  in  some 
previously  designated  FDC/Temporary 
(FDC/T)  NOTAMs  is  of  such  duration  as 
to  be  permanent.  With  conversion  to 
FDC/P  NOTAMs,  the  respective  FDC/T 
NOTAMs  have  been  cancelled. 

The  FDC/P  NOTAMs  for  the  SIAPs 
contained  in  this  amendment  are  based 
on  the  criteria  contained  in  the  U.S. 
Standard  for  Terminal  Instrument 
Approach  Procedmes  (TERPS).  In 
developing  these  chart  dianges  to  SIAPs 
by  FDC/P  NOTAMs,  the  TERPS  criteria 
were  applied  to  only  these  specific 
conditions  existing  at  the  affected 
airports.  All  SIAPs  amendments  in  this 
rule  have  been  previously  issued  by  the 
FAA  in  a  National  FUght  Data  Center 
(EDC)  Notice  to  Airmen  (NOTAM)  as  an 
emergency  action  of  immediate  flight 
safety  relating  directly  to  published 
aeronautical  charts.  The  circumstances 
which  created  the  need  for  all  these 
SIAP  amendments  requires  making 
them  effective  in  less  than  30  days. 

Further,  the  SIAPs  contained  in  this 
amendment  are  based  on  the  criteria 
contained  in  the  TERPS.  Because  of  the 
close  and  immediate  relationship 
between  these  SIAPs  and  safety  in  air 
conunerce,  I  find  that  notice  and  public 
procedure  before  adopting  these  SLAPs 
are  impracticable  and  contrary  to  the 
public  interest  and,  where  applicable, 
that  good  cause  exists  for  making  these 
SLAPs  effective  in  less  than  30  days. 

Conclusion 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  ace 
necessary  to  keep  them  operationally 
ciurent.  It,  therefore — (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 


"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR 11034;  February  26, 1979);  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  For  the  same 
reason,  the  FAA  certifies  that  this 
amendment  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibility  Act. 

List  of  Subiects  in  14  CFR  Part  97 

Air  traffic  control.  Airports. 
Navigation  (air). 

Issued  in  Washington,  DC  on  December  13, 
1996. 
Thomas  C.  Accardi, 

Director,  Fligjtit  Standards  Service. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me,  part  97  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  97)  is  amended  by  establishing, 
amending,  suspending,  or  revoking 
Standard  Instrument  Approach 
Procedures,  effective  at  0901  UTC  on 
the  dates  specified,  as  follows: 

PART  97— STANDARD  INSTRUMENT 
APPROACH  PROCEDURES 

1.  The  authority  citation  for  part  97  is 
revised  to  read  as  follows: 

Authority:  49  U.S.C.  40103.  40113,  40120, 
44701;  49  U.S.C.  106(g);  and  14  CFR 
11.49(b)(2). 

2.  Part  97  is  amended  to  read  as 
follows: 

§§  97.23, 97.27. 97.33. 97.35    [Amended] 

By  amending:  S  97.23  VOR,  VOR/ 
DME,  VOR  or  TACAN,  and  VOR/DME 
or  TACAN;  §  97.27  NDB,  NDB/DME; 
§  97.33  RNAV  SIAPs;  and  §  97.35 
COPTER  SIAPs,  identified  as  follows: 


Effective  January  30,  1997 

Cordova.  AK,  Merle  K  (Mudhole)  Smith, 

NDB/DME  or  GPS  RWY  27,  Orig 

CANCELLED 
Cordova,  AK,  Merle  K  (Mudhole)  Smith,   ■ 

NDB/DME  RWY  27,  Orig 
Kodiak,  AK.  Kodiak.  VOR  or  TACAN  RWY 

25,  Amdt  5  CANCELLED 
Kodiak,  AK,  Kodiak.  VOR  or  TACAN-1  RWY 

25,  Amdt  5 
Greenville.  IL,  Greenville,  NDB  or  GPS  RWY 

18.  Amdt  4  CANCELLED 
Greenville,  IL,  Greenville,  NDB  RWY  18. 

Amdt  4 
Taylorville,  IL,  Taylorville  Muni.  NDB  or  " 

GPS  RWY  18,  Amdt  3  CANCELLED 
Taylorville,  IL,  Taylorville  Muni,  NDB  RWY 

18,  Amdt  3 
Holdenville,  OK,  Holdenville  Muni,  NDB  or 

GPS  RWY  17,  Amdt  3  CANCELLED 
Holdenville.  OK,  Holdenville  Muni.  NDB 

RWY  17,  Amdt  3 
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Qncinrmti,  OH,  Cincinnati-Blue  Ash.  NDB  or 

GPS  RWY  6,  Orig-A  CANCELLED 
Cincinnati,  OH,  Cincinnati-Blue  A^h,  NOB 

RWY  6,  Orig-A 
Athens  (Albany),  OH,  Ohio  University,  NDB 

or  GPS  RWY  25.  Amdt  8  CANCELLED 
Athens  (Albany),  OH,  Ohio  University,  NDB 

RWY  25,  Amdt  8 
Greer,  SC,  Greenville-Spartanburg,  NDB  or 

GPS  RWY  3,  Amdt  14  CANCELLED 
Greer,  SC,  Greenville-Spartanburg.  NDB  RWY 

3,  Amdt  14 
Sumter,  SC,  Sumter  Muni,  NDB  or  GPS  RWY 

23,  Amdt  2C  CANCELLED 
Sumter,  SC  Sumter  Muni,  NDB  RWY  23, 

Amdt  2C 
Marshfield,  WI,  MarsbHeld  Muni,  NDB  or 

GPS  RWY  16.  Amdt  9A  CANCELLED 
Marshfield.  WI.  Marshfield  Muni,  NDB  RWY 

16,  Amdt  9A 

|FR  Doc.  96-32690  Filed  12-23-96;  8:45  am) 
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14  CFR  Part  97 

Poctot  Na  28758;  Amdt  Na  1772] 

Standard  instrument  Approach 
Procedures;  Miscellaneous 
Amendments 

AGBICY:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Final  rule. 

SUMMARY:  This  amendment  establishes, 
amends,  suspends,  or  revokes  Standard 
Instrument  Approach  Procedures 
(SIAPs)  for  operations  at  certain 
airports.  These  regulatory  actions  are 
needed  because  of  the  adoption  of  new 
or  revised  criteria,  or  because  of  changes 
occurring  in  the  National  Airspace 
System,  such  as  the  commissioning  of 
new  navigational  facilities,  addition  of 
new  obstacles,  or  changes  in  air  traffic 
requirements.  These  changes  are 
designed  to  provide  safe  and  efficient 
use  of  the  navigable  airspace  and  to 
promote  safe  flight  operations  under 
instrument  flight  rules  at  the  affected 
airports. 

DATES:  An  effective  date  for  each  SlAP 
is  specified  in  the  amendatory 
provisions. 

Incorporation  by  reference-approved 
by  the  Director  of  the  Federal  Register 
on  December  31, 1980,  and  reapproved 
as  of  January  1,  1992. 

addresses:  Availability  of  matters 
incorporated  by  reference  in  the 
amendment  is  as  follows: 
For  Examination — 

1.  FAA  Rules  Docket,  FAA 
Headquarters  Building,  800 
Independence  Avenue,  SW., 
Washington,  DC  20591 ; 

2.  The  FAA  Regional  Office  of  the 
region  in  which  the  affected  airport  is 
located;  or 


3.  The  Flight  Inspection  Area  Office 
which  originated  the  SIAP. 

For  Purchase — Individual  SIAP 
cooies  may  be  obtained  from: 

i.  FAA  Public  Inquiry  Center  (APA- 
200),  FAA  Headquarters  Building,  800 
Independence  Avenue,  SW.. 
Washington,  DC  20591;  or 

2.  The  FAA  Regional  Office  of  the 
region  in  which  the  afCacted  airport  is 
located. 

By  Subscription — Copies  of  all  SIAPS, 
njailed  once  every  2  weeks,  are  for  sale 
by  the  Superintendent  of  Documents, 
U.S.  Government  Printing  Office, 
Washington,  DC  20402. 
FOR  FURT»«R  INFOfMATION  CONTACT: 
Paul  J.  Best,  Flight  Procedures 
Standards  Branch  (AFS-420),  Technical 
Programs  Division,  Flight  Standards 
Service,  Federal  Aviation 
Administration,  800  Independence 
Avenue,  SW.,  Washington,  DC  20591; 
telephone  (202)  267-8277. 
SUPPt-aiENTARY  INFORMATION:  This 
amendment  to  part  97  of  the  Federal 
Aviation  Regulations  (14  CFR  part  97) 
establishes,  amends,  suspends,  or 
revokes  Standard  Instrument  Approach 
Procedures  (SIAPs).  The  complete 
regulatory  description  of  each  SIAP  is 
contained  in  official  FAA  form 
docum«its  which  are  incorporated  by 
refierence  in  this  amendment  under  5 
U.S.C.  552(a),  1  CFR  part  51.  and  §97.20 
of  the  Federal  Aviation  Regulations 
(FAR).  The  applicable  FAA  Forms  are 
identified  as  FAA  Form  8260-5. 
Materials  incorporated  by  reference  are 
available  for  examination  or  purchase  as 
stated  above. 

The  large  number  of  SIAPs,  their 
complex  nature,  and  the  need  for  a 
special  format  make  their  verbatim 
publication  in  the  Federal  Register 
expensive  and  impractical.  Further, 
airmen  do  not  use  the  regulatory  text  of 
the  SIAPs,  but  refer  to  their  graphic 
depiction  on  charts  printed  by 
publishers  of  aeronautical  materials. 
Thus,  the  advantages  of  incorporation 
by  reference  are  realized  and 
publication  of  the  complete  description 
of  each  SIAP  contained  in  FAA  form 
documents  is  unnecessary.  The 
provisions  of  this  amendment  state  the 
affected  CFR  (and  FAR)  sections,  with 
the  types  and  effective  dates  of  the 
SIAPs.  This  amendment  also  identifies 
the  airport,  its  location,  the  procedure 
identification  and  the  amendment 
number. 

This  amendment  to  [>art  97  is  effective 
upon  publication  of  each  separate  SIAP 
as  contained  in  the  transmittal.  The 
SIAPs  contained  in  this  amendment  are 
based  on  the  criteria  contained  in  the 
United  States  Standard  for  Terminal 


Instrument  Approach  Procedures 
(TERPS).  In  developing  these  SIAPs,  the 
TERPS  criteria  were  applied  to  the 
conditions  existing  or  anticipated  at  the 
affected  airports. 

The  FAA  has  determined  through 
testing  that  current  non- localizer  type, 
non-precision  instrument  approaches 
developed  using  the  TERPS  criteria  can 
be  flown  by  aircraft  equipped  with 
Global  Positioning  System  (GPS) 
equipment.  In  consideration  of  the 
above,  the  applicable  Standard 
Instrument  Approach  Procedures 
(SIAPs)  will  be  altered  to  include  "or 
GPS"  in  the  title  without  otherwise 
reviewing  or  modifying  the  procedure. 
(Once  a  stand  alone  GPS  procedure  is 
developed,  the  procedure  title  wilf  be 
altered  to  remove  "or  GPS"  from  these 
non-localizer,  non-precision  instrument 
approach  procedure  titles.)  Because  of 
the  close  and  immediate  relationship 
between  these  SIAPs  and  safety  in  air 
commerce,  I  find  that  notice  and  public 
procedure  before  adopting  these  SIAPs 
are,  impracticable  and  contrary  to  the 
public  interest  and.  where  applicable, 
that  good  cause  exists  for  making  some 
SIAPs  effective  in  less  than  30  days. 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current.  It,  therefore — (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26, 1979);  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  For  the  same 
reason,  the  FAA  certifies  that  this 
amendment  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibility  Act. 

List  of  Subiects  in  14  CFR  Part  97 

Air  traffic  control.  Airports, 
Navigation  (Air). 

Issued  in  Washington,  DC  on  December  13, 
1996. 


C  Aocardi, 

Director,  Flight  Standards  Service. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me,  part  97  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  97)  is  amended  by  establishing, 
amending,  suspending,  or  revoking 
Standard  Instrument  Approach 
Procedures,  effiective  at  0901  UTC  on 
the  dates  specified,  as  follows: 
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PART  97— STANDARD  INSTRUMENT 
APPROACH  PROCEDURES 

1.  The  authority  citation  for  part  «7  is 
revised  to  read  as  follows: 

Authority:  49  U.S.C.  40103.  40113,  40120. 
44701:  49  U.S.C.  106(g);  and  14  CFR 
11.49(bH2). 


2.  Part  97  is  amended  to  read  as 
follows: 

§§97.23, 97.25, 97.27, 97.29, 97.31, 97.33, 
97.35    [Amendod} 

By  amending:  §  97.23  VOR.  VOR/ 
DME,  VOR  or  TACAN.  and  VOR/DME 
or  TACAN;  §  97.25  LOG.  LOaOME. 


LDA,  LDA/DME.  SDF.  SDF/DME; 
§  97.27  NDB,  NDB/DME;  §  97.29  ILS. 
ILS/DME,  ISMLS.  MLS,  MLS/DME, 
MLS/RNAV;  §97.31  RADAR  SIAPS; 
§97.33  RNAV  SIAPs;  and  §97.35 
COPTER  SIAPs,  identified  as  follows: 

^  *  *  EFFECTIVE  UPON 
PUBLICATION 


FDC  Date 


11/27/96  ... 

11/28/96  ... 
11/28/96  ... 

11/28/96  ... 

11/28«6  ... 

11/28/96  ... 

11/28/96  ... 

12/05/96  ... 
12/05/96  ... 

12/05/96  ... 

12/05/96  ... 

12/05/96  ... 
12/06/96  ... 

12/05«6  ... 

12/05/96  ... 

12/05/96  ... 

12/05/96  ... 

12/05/96  ... 

12/05/96  ... 
12/05/96  ... 
12/05/96  ... 

12/05«6  ... 
12/05/96  ... 
12/05/96  ... 
12/05/96  ... 
12/05/96  ... 
12/05/96  ... 
12/05/96  ... 

12/05/96... 

12/05/96  ... 

12/06/96  ... 

12/06/96  ... 

12/06«6  ... 
12/06/96  ... 
12/06/96  ... 


State 


OH 

CA 
CO 

Ml 

Ml 

Ml 

Ml 

FL 
ID 

LA 

LA 

LA 
LA 

LA 

LA 

LA 

LA 

LA 

LA 
LA 
LA 

LA 

Ml 

MO 

OK 

OK 

OR 

TN 

TN 

TN 

AZ 

AZ 

KS 
KS 
KS 


City 


Covington/Cindnnati 


Oakland 
Rifle  


Holland 
Holland 
Holland 

Holland 


Stuart 

Idaho  Falls 


Baton  Rouge 

Baton  Rouge 

Bogalusa 

Grand  Isle  ..... 


Hammond 
Hammond 
Hammond 
Houma  


Lafayette  ... 


New  Orieans 
New  Orieans 
New  Orieans 


Slidell 

Iron  Mountain/Kingsford 

Kansas  City  

Antlers  

Muskogee _ 

Ok  GPS  Rwy  IL 

Memphis  


Memphis 
Memphis 
Phoenix  .. 
Phoenix .. 


Salina . 

Sakna 

Saina. 


Airport 


Cindnnati/Northem  Kentudcy  IntI 


Metropolitan  Oakland  Intt 
Garfiekj  County  Regional 


TuHp^City 
Tulip  City 
Tulip  City 

TuBpCity 


Stuart/Witham  FieM 
Fanning  FieW 


Baton  Rouge  Metropolitan/Ryan  FieM  .. 
Baton  Rouge  Metropolitan/Ryan  Fiekj  .. 


George  R.  Carr  Memorial  Airfield 
Grand  Isle  Seaplane  Base 


Hammond  Muni  — 

Hammond  Muni 

Hammond  Muni  

Houma-Terrebonne 


LaFayette  Regkxial  


New  Orieans  IntI  (Motsant  FieM) 
New  Orleans  IntI  (Motsant  Rekj) 
New  Orleans  IntI  (Motsant  FieM) 


Sfidei „ 

Ford  

Rk:hards-Get)aur  Memorial  ..... 

Antlers  Muni  

Davis  Field - 

Rwhard  Ltoyd  Jones  Jr.  Tulsa 
Memphis  IntI 


Memphis  Inti  

Memphis  IntI 

Williams  Gateway 
WtHiams  Gateway 


Salina  Muni 
Salina  Muni 
Salina  Muni 


FDC  No. 


FDC  6/8866 

FDC  6/8892 
FDC  6/8880 

FDC  6/8875 

FDC  6/8876 

FDC  6/8877 

FDC  6/8878 

FDC6«024 
FDC  6/9058 

FDC  6/9033 

FDC  6/9034 

FDC  6/9048 
FDC6«047 

FDC  6/9037 

FDC  6/9038 

FDC  6/9039 

FDC  6/9049 

FDC  6/9046 

FDC  6/9020 
FDC  6/9021 
FDC6«022 

FDC  6/9045 
FDC  6/9069 
FDC  6/9035 
FDC  6/9043 
FDC  6/9041 
FDC  6/9042 
FDC  6/9001 

FDC  6/9002 

FDC6«065 

FDC  6/9134 

FDC  6/9136 

FDC  6/9108 
FDC  6/9109 
FDC  6/9111 


SIAP 


ILS  Rwy  36L.  ArnOt 

37... 
GPS  Rwy  ll.Orig... 
LOC/DME-A.  Amdt 

5A... 
VOR  or  GPS-A,  Amdt 

10A... 
ILS/DME  Rwy  26, 

Orig... 
VOR/DME  RNAV  or 

GPS  Rwy  26,  Amdl 

5... 
VOR/DME  RNAV  or 

GPS  Rwy  8.  Amdt 

2... 
GPS  Rwy  1 1  Orig... 
ILS  Rwy  20,  Amdt 

11... 
VOR  or  GPS  Rwy  4L. 

Amdt  16... 
VOR/DME  Rwy  22R. 

Amdt  8... 
GPS  Rwy  36.  Orig... 
NDB  or  GPS-B,  Amdt 

9... 
VOR  Rwy  18,  Anrnft 

2B... 
NOB  or  GPS  Rwy  18, 

/Vmdt2... 
ILS  Rwy  18,  Amdt     . 

2A... 
VOR/DME  or  GPS 
'  Rwy  30,  Anrtdl 

11  A... 
VOR/DME  Rwy  11, 

AnidtlA... 
ILS  Rwy  1,  Amdt  16... 
ILS  Rwy  10, /^mdt2... 
NDB  OR  GPS  Rwy 

10,  Rwy  26... 
GPS  Rwy  36,  Orig... 
ILS  Rwy  1,  Amdt  10... 
ILS  Rwy  1,  Amdt  4...  . 
GPS  Rwy  35,  Orig... 
GPS  Rwy  4,  Orig... 

VOR  or  GPS  Rwy  27, 

Amdt  1A.. 
ILS  Rwy  36C,  Amdt 

10B... 
ILS  Rwy  18C,  Amdt 

7C... 
ILS  Rwy  30C,  Orig- 

B... 
VOR  or  TACAN  or 

GPS  Rwy  30C. 

Orig-A... 
NDB  or  GPS  Rwy  35, 

Amdt  16... 
ILS  Rwy  35,  Amdl 

18... 
VOR  or  GPS  Rwy  17, 

Orig... 
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FOCOate 


State 


City 


Airport 

Boyne  Mountain  

Port  Cokjmbus  IntI _... 

Hammond  Muni , 

Rochester  IntI  „ 

BurlingtorvAlamance  Regional 

Fayetteviile  Regionai/Grannis  Field 

McCook  Muni  

McCook  Muni  _...._ 

McCook  Muni  

McCook  Muni  

Portland  IntI  

Metropolitan  Oakland  IntI  

TEW-MAC 


FDCNo. 


SIAP 


12^6^96  ... 

12/06/96  ... 

12/09/96  ... 

12/1(V96  ... 
12/1(V96  ... 

12/10/96  ... 

12/10/96  ... 

12/10/96  ... 

12/1(V96  ... 
12/10/96  ... 

12/10/96  ... 

12/1 1A96  ... 
12/11/96  ... 


Ml 

OH 

LA 

MN 
NC 

NC 

NE 

NE 

NE 

NE 

OR 
CA 


Boyne  Falls 

Columtxis  .. 

Hammond  .. 

Rochester  „. 
Burlington  ... 


Fayetteviile 
McCook  ..... 
McCook  


McCook 
McCook 

Portland 


Oakland  ... 
Tewkstwry 


FDC  6/9122 

FDC6/9114 

FDC  6/9178 

FDC  6/9235 
FDC  6/9231 

FDC6«206 

FDC6«219 

FDC  6/9220 

FDC6«221 
FDC  6/9222 

FDC6«217 

FDC  6/9289 
FDC  6/9279 


NDB  or  GPS-A  Amdt 

6... 
ILS  Rwy  10L,  Amdt 

16... 
VOR  Rwy  31.  Amdt 

3B... 
ILS  Rwy  13.  Amdt  5... 
VOR  or  GPS  Rwy  10, 

Amdt  7... 
VOR  or  GPS  Rwy  22. 

Amdt  4... 
VOR  or  GPS  Rwy  21, 

Amdt  4... 
VOR  Rwy  12,  Amdt 

11... 
GPS  Rwy  12.  Orig... 
VOR  or  GPS  Rwy  30, 

Amdt  10... 
ILS  Rwy  lOfl  CAT  11 

and  CAT  III,  Amdt 

30A... 
ILS  R¥vy  29.  Amdt 

23... 
NDB  or  GPS-A,  Amdt 

4... 
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FEDERAL  TRADE  COMMISSION 

16  CFR  Part  301 

Rules  and  Regulations  Under  ttie  Fur 
Products  Labeling  Act 

AQSKY:  Federal  Trade  Commission. 
ACTION:  Final  rule. 

SUMMARY:  This  document  amends  tlie 
Rules  and  Regulations  uncfer  the  Fur 
Products  Labeling  Act  (Fur  Rules]  by 
adding  the  International  System  of  Units 
(SI  metric  system)  equivalents  beside 
the  inch/pound  unit  measurements  in 
§§301.19  and  301.27.  These  metrication 
amendments  are  required  by  Executive 
Oder  12770  of  July  25, 1991.  and  the 
Metric  Conversion  Act,  as  amended  by 
the  Omnibus  Trade  and 
Competitiveness  Act.  Section  301.43  is 
amended  to  replace  the  phrase 
"capacity  or  tendency  to  mislead  or 
deceive"  with  language  conforming 
with  that  set  forth  in  recent  Commission 
cases.  Section  301.12(eK2)  is  amended 
to  eliminate  obsolete  country  names. 
Section  3Gl.ig(k.)  is  amended  to  change 
the  reference  to  the  Bureau  of  Textiles 
and  Furs,  which  no  longer  exists,  to  the 
Bureau  of  Consumer  Protection.  Finally, 
§  301.1(a)(2)  is  republished  to  correct  a 
typographical  error  in  the  CFR. 
EFFECTIVE  DATE:  December  24,  1996. 
ADDRESSES:  Requests  for  copies  of  this 
final  rule  should  sent  to  the  Public 
Reference  Branch.  Room  130.  Federal 


Trade  Commission.  Washington,  E)C 
20580. 

FOR  FURTHER  INFORMATION  CONTACT: 

Bret  S.  Smart,  Program  Advisor,  Los 
Angeles  Regional  Office.  Federal  Trade 
Commission.  11000  Wilshire  Blvd.. 
Suite  13209.  Los  Angeles,  CA  90024, 
(310) 235-4040.  ^  ^ 

SUPPLEMENTARY  INFORMATION: 

L  Introduction 

The  Fur  Products  Labeling  Act  (Fur 
Act),  15  U.S.C.  69,  requires  covered  furs 
and  fur  products  to  be  labeled,  invoiced, 
and  advertised  to  show  (1)  the  name(s) 
of  the  animal(s)  that  produced  the  fur(s): 
(2)  that  the  fur  product  contains  or  is 
composed  of  used  fur,  when  such  is  the 
fact;  (3)  that  the  fur  product  contains  or 
is  composed  of  bleached,  dyed,  or 
otherwise  artificially  colored  fur,  when 
such  is  the  fact;  (4)  that  the  fur  product 
is  composed  in  whole  or  in  substantial 
part  of  paws.  tail$,  bellies,  or  waste  fur. 
when  such  is  the  fact;  (5)  the  name 
under  which  the  manufacturer  or  other 
responsible  company  does  business,  or 
in  lieu  there  of,  the  RN  issued  to  the 
company  by  the  Commission;  and  (6) 
the  name  of  the  country  of  origin  of  any 
imported  furs  used  in  the  fur  product. 
Pursuant  to  Section  8(b)  of  the  Fur  Act, 
"|t|he  Commission  is  authorized  and 
directed  to  prescribe  rules  and 
regulations  *   *   *  as  may  be  necessary 
and  proper  for  purposes  of 
administration  and  enforcement  of  this 
Act."  (15  U.S.C.  69f(b))  These 
implementing  rules  and  regulations  are 
set  forth  at  16  CFR  part  301. 


As  part  of  the  Commission's 
systematic  review  of  all  current 
Commission  rules,  regulations,  and 
guides,  the  Commission  published  a 
Federal  Register  notice  on  May  6, 1994, 
59  FR  23645,  seeking  public  comment 
about  the  regulatory  emd  economic  costs 
and  benefits  of  the  Fur  Rules.  The  notice 
also  stated  that  the  Commission 
proposed  to  amend  §§301.19  and 
301.27  to  include  the  metric  equivalents 
beside  the  inch/pound  unit 
measurements  already  included  in  those 
Sections.  Finally  the  notice  stated  that, 
should  the  Commission  retain  §  301.43, 
it  would  be  amended  to  reflect  language - 
conforming  with  that  set  forth  in 
Cliffdale  Associates,  Inc..  103  F.T.C. 
110,  164-65  (1984)  and  subsequent 
cases. 

U.  Amendments  to  the  Fur  Rules 

In  a  separate  notice  of  proposed 
rulemaking,  the  Commission 
summarizes  the  results  of  its  regulatory 
review  of  the  Fur  Rules,  and  seeks 
comment  on  whether  it  should  make 
additional  substantive  amendments  to 
the  rules.  In  this  Hnal  rule,  the 
Commission  announces  adoption  of  the  - 
amendments  set  out  in  the  May  6, 1994, 
request  for  comment. 

Currently,  §§  301.19  and  301.27 
include  measurements  expressed 
exclusively  in  inch/pound  units.  Under 
Executive  Order  12770  of  July  25, 1991. 
56  FR  35801  (July  29,  1991),  and  the 
Metric  Conversion  Act,  as  amended  by 
the  Omnibus  Trade  and 
Competitiveness  Act.  15  U.S.C.  205b,  all 
federal  agencies  are  required  to  use  the 
SI  metric  system  of  measurement  in  all 
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procurements,  grants,  and  other 
business-related  activities  (which 
include  rulemakings),  except  to  the 
extent  that  such  use  is  impractical  or  is 
likely  to  cause  significant  inefficiencies 
or  loss  of  markets  to  United  States  finns. 

The  proposed  amendments  to 
§§  301.19  and  301.27  were  set  out  in  the 
regulatory  review  notice.  Three  of  the 
seven  comments  submitted  in  response 
to  the  regulatory  review  expressed 
general  support  for  the  proposed 
metrication  amendments;  ^  the 
remaining  comments  did  not  address 
the  metrication  amendments  at  all.  The 
proposed  amendment  to  §  301.43  was 
also  set  out  in  the  regulatory  review 
notice;  none  of  the  seven  comments 
addressed  this  proposed  amendiaent. 

The  metrication  amendments  to 
§§  301.19  and  301.27  are  technical  and 
non-substantive;  they  merely  provide 
metric  equivalents  to  the  existing 
measiuements  expressed  in  inch/pound 
imits  and  do  not  create  any  new 
requirements.  The  amendment  to 
§  301.43  does  not  alter  its  substance;  it 
merely  replaces  the  phrase  "or  has  the 
capacity  or  tendency  to  mislead  or 
deceive"  with  language  conforming 
with  that  set  forth  in  Cliffdale 
Associates,  Inc..  103  F.T.C.  110. 164-65 
(1984)  and  subsequent  cases. 

The  changes  to  §§  301.12(e)(1), 
301.19(k),  and  301.1(a)(2)  are  technical 
and  non-substantive.  The  Commission 
finds  that  notice-and-comment 
rulemaking  procedures  are  unnecessary 
for  these  minor  changes  because  they 
will  have  no  impact  on  industry  or  the 
public.  Section  301.12(e)(1)  lists  in  its 
examples  of  country  of  origin 
disclosures  two  coimtry  names  that  are 
now  obsolete.  These  obsolete  names  are 
eliminated  in  the  revised  section. 
Section  301.19(k)  makes  reference  to  the 
FTC's  "Bureau  of  Textiles  and  Furs," 
which  no  longer  exists.  Those  functions 
are  now  part  of  the  Bureau  of  Consumer 
Ptotection.  Section  301.19(k)  is  revised 
to  reflect  this  change.  Section 
301.1(a)(2)  contained  a  typographical 
error  in  the  CFR  publication;  this  is 
corrected  here. 


■  Fisldcrast  Cannon.  Inc.  (3)  p.  B,  American 
Textile  Manufacturers  Institute  (4)  p.  6,  and 
Milliken  k  Company  (7)  p.  6.  The  number  in 
parentheses  denotes  the  number  assigned  by  the 
Office  of  the  Secretary  to  the  comment  in  the  public 
record  of  comments  received  in  the  regulatory 
review  of  the  Fur  Rules.  The  regulatory  reviews  of 
the  Textile  Rules,  the  Wool  Rules,  and  the  Fur 
Rules  were  undertaken  simultaneously.  In  each 
case,  these  three  Fur  Rules  comments  are  identical 
copies  of  submissions  that  were  made  under  both 
the  Textile  Rules  and  the  Wool  Rules.  The  three 
comments  express  general  support  for  adding 
metric  equivalents  to  the  inch/pound  measurements 
in  all  three  of  the  Commission's  implementing 
Rules. 


List  of  Subjects  in  16  CFR  Part  301 

Fmis,  Labeling,  Trade  practices. 

For  the  reasons  set  out  above,  the 
Commission  amends  16  CFR  Part  301  as 
follows: 

PART  301— RULES  AND 
REGULATIONS  UNDER  THE  FUR 
PRODUCTS  LABEUNG  ACT 

1 .  The  authority  citation  for  part  301 
continues  to  read  as  follows: 

Authority:  15  U.S.C.  69. 

2.  Section  301.1(a)(2)  is  revised  to 
read  as  follows: 

§301.1    Tennsdeflnad. 

(a)*  •  * 

(2)  The  terms  rule,  rules,  regulations, 
and  rules  and  regulations,  mean  the 
rules  and  regulations  prescribed  by  the 
Conunission  pursuant  to  section  8(b)  of 
the  act. 
***** 

3.  Section  301.12(e)(1)  is  revised  to 
read  as  follows: 


§301.12 
furs. 


Country  of  origin  of  imported 


(e)  (1)  The  English  name  of  the 
coimtry  of  origin  shall  be  used. 
Abbreviations  which  unmistakably 
indicate  the  name  of  a  country,  such  as 
"Gt.  Britain"  for  "Great  Britain,"  are 
acceptable.  Abbreviations  such  as 
"N.Z."  for  "New  Zealand"  are  not 
acceptable. 
***** 

4.  In  §  301.19,  paragraphs  (i)(l),  (i)(2), 
(i)(3),  (k)  and  (1)(2)  are  revised  to  read 
as  follows: 

§301.19    Pointing,  dyeing,  Mesehlng  or 
othenwise  artificially  coloring. 

***** 

(i)  (1)  Any  person  dressing,  processing 
or  treating  a  fur  pelt  in  such  a  manner 
that  it  is  required  under  paragraph  (e)  or 
(h)  of  this  section  to  be  described  as 
"color  altered"  or  "color  added"  shall 
place  a  black  stripe  at  least  one  half  inch 
(1.27  cm)  in  width  across  the  leather 
side  of  the  skin  immediately  above  the 
rump  or  place  a  stamp  with  a  soUd 
black  center  in  the  form  of  either  a  two 
inch  (5.08  cm)  square  or  a  circle  at  least 
two  inches  (5.08  cm)  in  diameter  on  the 
leather  side  of  the  pelt  and  shall  use 
black  ink  for  all  other  stamps  or 
markings  on  the  leather  side  of  the  pelt 

(2)  Any  person  dressing,  processing  or 
treating  a  fur  pelt  which  after  processing 
is  considered  natural  under  paragraph 
(g)  of  this  section  shall  place  a  white 
stripe  at  least  one  half  inch  (1.27  cm)  in 
width  across  the  leather  side  of  the  skin 
immediately  above  the  rump  or  place  a 


stamp  with  a  soUd  white  center  in  the 
form  of  eithw  a  two  inch  (5.08  cm) 
square  or  a  circle  at  least  two  inches 
(5.08  cm)  in  diameter  on  the  leather  side 
of  the  pelt  and  shall  use  white  ink  for 
all  other  stamps  or  markings  on  the 
leather  side  of  the  pelt. 

(3)  Any  person  dressing,  processing  or 
treating  a  fur  pelt  in  such  a  manner  that 
it  is  considered  dyed  luider  paragraph 
(d)  of  this  section  shall  place  a  yellow 
stripe  at  least  one  half  inch  (1.27  cm)  in 
width  across  the  leather  side 
immediately  above  the  rump  or  place  a 
stamp  with  a  soUd  yellow  center  in  the 
form  of  either  a  two  inch  (5.08  cm)- 
square  or  a  circle  at  least  two  inches 
(5.08  cm)  in  diameter  on  the  leather  side 
of  the  pelt  and  s^all  use  yellow  ink  for 
all  other  stamps  or  markings  on  the 
leather  side  of  the  pelt. 
***** 

(k)  Any  person  who  possesses  fur 
pelts  of  a  type  which  are  always 
considered  as  dyed  imder  paragraph  (d) 
of  this  section  after  processing  or  any 
person  who  processes  fur  pelts  whic^ 
are  always  natiutd  at  the  time  of  sale  to 
the  ultimate  consumer,  which  pelts  for 
a  valid  reason  cannot  be  marked  or 
stamped  as  provided  in  this  section, 
may  file  an  affidavit  with  the  Federal 
Trade  Commission's  Bureau  of 
Consimier  Protection  setting  forth  such 
facts  as  will  show  that  the  pelts  are 
always  dyed  or  natural  as  the  case  may 
be  and  that  the  stamping  of  such  pelts 
cannot  be  reasonably  accomplished.  If 
the  Bureau  of  Consiuner  Protection  is 
satisfied  that  the  public  interest  will  be 
protected  by  the  filing  of  the  affidavit, 
it  may  accept  such  affidavit  and  advise 
the  affiant  that  maridng  of  the  fur  pelts 
themselves  as  provided  in  this  section 
will  be  unnecessary  imtil  further  notice. 
Any  person  filing  such  an  affidavit  shaU 
promptly  notify  the  Conunission  of  any 
change  in  circiunstances  with  respect  to 
its  operations. 

(if*  *  • 

(2)  A  recommended  method  for 
preparation  of  samples  would  be: 
Carefully  pluck  hair  samples  from  10  to 
15  different  representative  sites  on  the 
pelt  or  garment.  This  can  best  be 
accomplished  by  using  a  long  nose 
stainless  steel  pliers  with  a  tip  diameter 
of  Vie  inch  (1.59  mm).  The  pliers  should 
be  inserted  at  the  same  angle  as  the 
guard  hairs  with  the  tip  opened  to  V* 
inch  (6.35  nun).  After  contact  with  the 
hide,  the  tip  shovdd  be  raised  about  VW 
inch  (6.35  mm),  closed  tightly  and 
pulled  quickly  and  firmly  to  remove  the 
hair. 
***** 

5.  Section  301.27  is  revised  to  read  as 
follows: 


J>! 
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1301^    Label  and  nwttiod  of  affbdng. 

At  all  times  during  the  marketing  of 
a  fur  product  the  required  label  shall 
have  a  minimnm  dimension  of  one  and 
three-foxuths  (1 V4)  inches  by  two  and 
three-fourths  (2V4)  inches  (4.5  cmx  7 
cm).  Such  label  shall  be  of  a  matnial  of 
sufficient  durability  and  shall  be 
conspicuously  affixed  to  the  product  in 
a  seciue  manner  and  with  sufficient 
permanency  to  remain  thereon 
throughout  the  sale,  resale,  distribution 
and  handling  incident  thereto,  and  shall 
remain  on  or  be  firmly  affixed  to  the 
respective  product  when  sold  and 
delivered  to  the  purchaser  and 
purchaser-consumer  thereof. 

6.  Section  301.43  is  revised  to  read  as 
follows: 


1301.43    UaeoldecapMwtradaof 
cofpofale  iMiiMs,  tiadeinartia  or  giapMc 
(apraaMilaUoni  proMblled. 

No  person  shall  use  in  labeling, 
invoicing  or  advertising  any  fur  or  fur 
prodvict  a  trade  name,  corporate  name, 
trademark  or  other  trade  designation  or 
graphic  representation  which 
misrepresents  directly  or  by  impUcation 
to  pm chasers,  prospective  purchasers  or 
the  consiuning  public: 

(a)  The  character  of  the  product 
including  method  of  construction; 

(b)  The  name  of  the  animal  producing 
thehu~, 

(c)  llie  method  or  manner  of 
distribution;  or 

(d)  The  geographical  or  zoological 
origin  of  the  fax. 

By  the  direction  of  the  Cranmission. 

Donalds.  Clark. 

Steretoiy. 

(FR  Doc  96-32259  Filed  12-23-46;  8:45  am] 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES       ' 

Food  and  Drug  Administration 

21CFRChapteri 
[DociwtNo.96N-00«^ 

Unifom)  Compilanca  Data  For  Food 
Labeling  Raguiations 

AQBICV:  Food  and  Drug  Administration. 

HHS. 

action:  Final  rule. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  establishing 
January  1, 1998,  as  its  new  imiform 
compliance  date  for  all  food  labeling 
regulations  that  are  issued  after  the 
pubhcation  of  this  final  rule  and  before 
January  1, 1997.  FDA  has  periodically 
announced  uniform  compliance  dates 
for  new  food  labeling  requirements  to 


minimize  the  economic  impact  of  label 
changes.  In  1992.  FDA  suspended  this 
practice  pending  the  issuance  of 
regulations  implementing  the  Nutrition 
Labeling  and  Education  Act  of  1990  (the 
1990  amendments).  With  the  adoption 
and  implementation  of  those 
regulations,  FDA  is  reinstating  its 
previous  practice  of  periodically 
announcing,  as  final  rules,  imiform 
compliance  dates  for  food  labeling 
regulations. 

EFFECTIVE  DATE:  December  24, 1996. 
FOR  FURTHER  INFORMATION  CONTACT: 
Gerad  L  McCowin,  Center  for  Food 
Safety  and  Applied  Nutrition  (HFS- 
150),  Food  and  Drug  Administration, 
200  C  St.  SW.,  Washington,  DC  20204. 
202-205-4561. 
SUPPI^MENTARY  INFORMATION: 

L  Background 

In  the  Federal  Register  of  April  15, 
1996  (61  FR  16422),  FDA  published  a 
notice  of  proposed  rulemaking  entitled 
"Uniform  Compliance  Date  for  Food 
Labeling  Regulations"  (hereinafter 
referred  to  as  the  compliance  date 
proposal)  to  establish  a  new  uniform 
compliance  date  of  January  1, 1998. 
FDA  proposed  that  the  new  uniform 
compUance  date  would  apply  to  all  FDA 
regulations  issued  after  puolication  of  a 
final  rule  to  the  rulemaking  and  before 
December  31, 1996,  that  reqiiire  changes 
in  food  labels  or  labeling,  except  where 
special  circumstances  require  a  different 
compliance  date.  The  agency  also 
proposed  to  reinstate  its  previous 
practice  of  periodically  announcing 
uniform  comphance  dates  for  food 
labeling  regulations  by  final  rule. 
Interested  persons  were  given  until  July 
1, 1996,  to  comment. 

FDA  received  five  letters,  each 
containing  one  or  more  comments,  from 
trade  associations  and  other 
representatives  of  the  food  industry,  in 
response  to  the  compliance  date 
proposal.  All  of  the  comments 
supported  the  proposal  generally.  Some 
comments  suggested  modifications  or 
revisions  of  aspects  of  the  compUance 
date  proposal.  A  siunmary  of  these 
comments  and  the  agency's  responses 
are  provided  below. 

ILCommontB 

A.  Uniform  Compliance  Date  '  •"'• 

1.  Four  comments  opposed 
establishing  January  1, 1998,  as  the  next 
imiform  compliance  date  on  the 
grounds  that  it  resulted  in  a 
"compliance  period"  that  at  its  shortest 
possible  length  would  be  only  12 
months  long.  The  comments  used  the 
term  "compliance  period"  to  refer  to  the 
time  interval  between  the  publication  of 
a  final  rule  and  the  uniform  compliance 


date;  e.g.,  a  final  rule  that  publishes  on 
Decembu'  30, 1996,  would  have  a 
"compliance  period"  of  just  over  12 
months  before  the  January  1, 1998, 
uniform  compUance  date.  Two  of  the 
comments  suggested  that  the 
compliance  period  should  be  a 
minimum  of  18  months  and  appUcable 
to  products  labeled  on  or  after  the 
compUance  date.  One  of  these 
comments  stated  that  the  18-month  * 
period  for  the  final  rules  implementing 
the  1990  amendments  provided 
sufficient  time  for  manufacturers  to 
process  the  required  label  changes  such 
that  incremental  costs  were  minimized. 

One  of  the  comments  stated  that  2 
years  would  be  more  appropriate  if  FDA 
insists  on  having  the  compliance  date 
apply  to  the  initial  date  of  introduction 
of  the  food  product  into  interstate 
commerce.  This  latter  comment 
supported  its  arguments  by  including 
with  its  submission  information  on  the 
costs  of  complying  with  the  proposals  to 
implement  the  1990  amendments  that  it 
had  developed  and  submitted  as 
comments  in  response  to  FDA's 
"Regulatory  Impact  Analysis  of  the 
Proposed  Rules  to  Amend  the  Food 
Labeling  Regulations,"  which  pubUshed 
in  the  Federal  Register  of  November  27, 
1991  (56  FR  60856).  The  comment  noted 
that  the  evidence  submitted  had 
persuaded  FDA  to  estabUsh  a 
compUance  period  of  18  months  for 
those  regulations.  The  other  two 
comments  also  suggested  a  2-year 
compUance  period.  One  of  the 
comments  argued  that  1  year  does  not 
provide  manufacturers  with  sufficient 
time  to  manage  and  exhaust  existing 
label  inventories.  The  comment  stated 
that  it  anticipated  that  most 
manufacturers  would  be  forced  to 
request  an  extension  of  the  uniform 
compUance  date  if  FDA's  final  rule 
provided  only  a  12-month  compUance 
period. 

FDA  disagrees  with  the  conunents.  A* 
compUance  period  that  is  18  months  or 
2  years  at  its  shortest  is  too  long. 

The  agency  points  out  that  the 
comments  are  primarily  concerned  with 
the  miniiTiiiTTi  time  that  a  firm  might 
face  in  bringing  its  labeling  into 
compUance  if  a  labeling  final  regulation 
were  to  pubUsh  at  the  end  of  a 
compUance  period  cycle,  e.g..  December 
30, 1996.  Manufacturers  would  have  1 
year  and  1  day  to  comply  with  the 
January  1, 1998,  effective  date.  It  is  this 
time  period  that  the  comments  claim  is 
inadequate. 

However,  in  estabUshing  the  uniform 
compUance  date,  FDA  must  consider 
the  costs  and  benefits  to  both  the  food 
producer  and  the  consumer.  That  is  why 
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the  agency  did  not  choose  a  minimum 
compliance  period  of  only  6  months.  A 
compliance  period  of  6  months  would 
increase  the  beneQt  to  the  consumer  but 
would  result  in  an  even  greater  cost  to 
the  food  producers  than  caused  by  a 
compliance  period  of  12  months. 
Although  a  lengthier  compliance  period 
would  reduce  the  cost  to  food 
producers,  it  would  delay 
implementation  of  the  labeling  changes 
thus  decreasing  the  value  of  any  benefits 
to  the  consumer. 

The  agency  points  out  that  the  - 
minimum  compliance  period  of  1  year 
is  the  same  compliance  period  that  it 
used  for  all  of  its  uniform  effective  date 
final  rules,  dating  back  to  the  1970's, 
until  it  issued  the  labeling  regulations 
that  implemented  the  1990 
amendments.  The  agency  is  unaware, 
nor  has  anyone  submitted,  any 
information  to  demonstrate  any 
problems  with  respect  to  bringing  labels 
into  compliance  with  the  various 
uniform  effective  dates  that  it  had 
established  over  the  period  of 
approximately  20  years  during  which  it 
had  announced  uniform  compliance 
dates.  While  there  were  instances  in 
which  the  agency  granted  extensions 
beyond  the  uniform  compliance  date, 
generally  firms  came  into  compliance 
with  little  complaint  to  the  agency.  The 
agency  is  merely,  as  it  {voposed, 
reinstating  its  former  practice. 

The  agency  acknowledges  that  an  18- 
month  compliance  period  was  given  for 
the  labeling  final  rules  implementing 
the  1990  amendments.  However,  the 
agency  points  out  that  additional  time 
was  necessary  in  that  instance  because 
of  the  extensive  changes  being  made  in 
the  labeling  requirements,  the 
complicated  nature  of  those  changes, 
and  the  fact  that  the  changes  affected 
the  entire  food  industry.  Future  food 
labeling  regulations  promulgated  by 
FDA  will  not  likely  be  as  complicated 
or  as  comprehensive.  If  such  a  situation 
were  to  arise,  the  agency  can  and  will 
adjust  the  compliance  period  to  fit  that 
particular  situation. 

FDA  recognizes  that  some 
manufacturers  believe  that  a  12-month 
compliance  period  for  a  particular 
regulation  might  create  an  economic 
hardship.  The  agency  points  out  that 
any  final  rule  that  it  promulgates  is 
preceded  by  a  proposal  setting  forth  the 
labeling  changes  the  agency  intends  to 
require.  The  proposal,  as  a  general  rule, 
precedes  the  final  rule  by  a  year  or  more 
and,  therefore,  gives  manufacturers 
more  than  ample  notice  that  they  should 
start  thinking  about  how  they  will 
respond  if  the  changes  are  finalized. 

Finally,  the  agency  reiterates  its 
statement  in  the  proposal  concerning  its 


willingness  to  consider  comments  (to  a 
particular  labeling  proposal)  as  to  why 
a  particular  labeling  regulation  should 
not  be  subject  to  the  uniform 
compliance  date  and  modify  the 
effective  date  for  an  individual 
regulation  accordingly. 

B.  Applicability  of  Compliance  Date 

2.  One  comment  urged  that  FDA  make 
clear  in  its  final  rule  the  basis  for  the 
uniform  compliance  date,  i.e.,  whether 
the  uniform  compliance  date  would 
apply  to  products  labeled  on  or  after  the 
compliance  date  or  to  products 
introduced  into  interstate  commerce  on 
or  after  the  compliance  date.  The 
comment  stated  that,  if  the  compliance 
date  applied  to  products  labeled  on  or 
after  that  date,  18  months  would  be 
adequate  as  the  minimum  compliance 
period.  If,  however,  the  compliance  date 
-applies  to  the  initial  date  of 
introduction  of  the  product  into 
interstate  commerce,  the  comment 
recommended  that  FDA  establish  the 
uniform  compliance  date  as  being  no 
shorter  than  2  years  after  any  such 
labeling  regulations  are  published  as 
final  rules.  Th6  comment  argued  that  2 
years  would  provide  an  adequate 
opportunity  for  many  food  processors, 
especially  those  who  manufacture 
seasonal  products,  to  exhaust  remaining 
label  and  package  inventories  before 
they  would  be  required  to  introduce 
products  with  new  labels  and  packages 
into  interstate  commerce. 

The  agency  advises  that  the  uniform 
compliance  date  will  apply  to  food 
products  initially  introduced  into 
interstate  commerce  on  or  after  that 
date.  FDA  does  not  agree  with  the 
suggestion  that  the  compliance  date  be 
tied  to  the  date  that  products  are 
labeled.  The  agency  has  for  many  years 
used  the  date  of  initial  introduction  into 
interstate  commerce  as  the  effective  date 
for  compliance  with  regulations  because 
the  Federal  Food,  Drug,  and  Cosmetic 
Act  (the  act)  applies  to  products  when 
they  are  introduced  or  delivered  for 
introduction  into  interstate  commerce. 
Using  the  date  of  initial  introduction 
into  interstate  commerce  is  a  more 
efficient  enforcement  approach  because 
this  date  is  easier  for  FDA  to  deternnne 
(e.g.,  from  shipping  documents)  than  the 
date  the  food  was  labeled  (e.g.,  from 
manufacturers'  records  that  are  not 
necessarily  available  to  the  agency).  An 
exception  to  this  approach  viras  in  the 
case  of  the  1990  amendments  that 
established  the  effective  date  as  the  date 
on  which  the  label  was  applied  to  the 
food  (see  se<nion  10(a)(2)  of  the  1990 
amendments).  However,  there  is  no 
indication  in  the  1990  amendments  or 
in  their  legislative  history  that  Congress 


intended  this  exception  to  change  the 
approach  to  effective  dates  for  labeling 
oianges  that  the  agency  has 
traditionally  used. 

C:  Safe  Harbors 

3.  One  comment,  which  stated  that 
the  compliance  date  should  apply  to  the 
date  the  food  product  is  packaged, 
requested  that  the  agency  provide  "safe 
harbors"  for  companies  to  follow  in 
determining  when  their  products  will 
have  been  considered  to  have  been 
introduced  into  interstate  commerce  if 
the  agency  concludes  that  the  uniform 
effective  date  should  be  applicable  to 
the  initial  introduction  of  a  food 
product  into  interstate  commerce.  The 
comment  stated  that  doing  so  would 
provide  companies  some  assistance  in 
coordinating  label  changes  and  in 
minimizing  their  costs. 

FDA  presumes  that  the  comment 
concerning  "safe  harbor"  is  asking  FDA 
to  define  what  is  meant  by  "initial 
introduction  into  interstate  commerce." 
In  other  words,  the  comment  is  asking 
FDA  to  advise  what  a  firm  has  to  do  to 
initially  introduce  a  product  into 
interstate  commerce  before  a  new 
uniform  compliance  date  so  that  the 
product  would  not  be  subject  to  the 
requirements  that  become  effective  on 
the  new  uniform  compliance  date.  FDA 
is  concerned  that  an  attempt  to  provide 
a  detailed  discussion  of  all  instances 
that  are  considered  or  are  not 
considered  to  represent  "initial 
introduction  into  interstate  commerce" 
would  be  incomplete  and,  therefore, 
misleading.  A  clear  understanding  of 
this  term  is  available  from  the  act  and 
the  applicable  case  law.  Thus,  FDA  is 
not  defining  "initial  introduction  into 
interstate  commerce"  in  this  final  rule. 

D.  Harmonious  Uniform  Compliance 
Date  for  U.S.  Department  of  Agriculture 
lUSDAh-FDA  Food  Labeling  Regulations 

4.  One  comment  urged  that  FDA  work 
with  USDA-Food  Safety  and  Inspection 
Service  to  establish  a  harmonious 
uniform  compliance  date  for  all  food 
labeling  regulations. 

FDA  agrees  to  the  extent  both 
agencies  are  issuing  regulations  that  will 
anect  similar  foods  or  address  similar 
concerns,  it  would  be  best  for  FDA  and 
USDA  to  have  a  consistent  uniform 
compliance  date.  However.  FDA  does 
not  agree  that  it  is  necessary  as  part  of 
this  rulemaking  to  "establish  a 
harmonious  uniform  compliance  date 
for  all  food  labeling  regulations"  issued 
by  the  two  agencies.  Where  it  is 
appropriate,  FDA  works  with  USDA  to 
coordinate,  to  the  extent  possible,  the 
issuance  of  food  labeling  regulations. 
For  example,  in  issuing  regulations  on 
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the  nutrition  labeling  of  foods,  FDA  and 
USDA  coordinated  the  publication  of 
proposals  and  final  rules,  including 
consideration  of  the  best  approaches  for 
each  to  use  to  address  speciHc  issues, 
such  as  the  nutrition  focts  format  and 
the  wording  of  nutrient  content  claims. 
However,  even  then,  because  of 
differences  between  the  two  agencies 
and  their  authorities,  there  were  slight 
differences  in  the  effective  dates  for 
their  respective  final  rules  concerning 
nutrition  labeling. 

Moreover,  to  establish  harmonious 
compliance  dates  as  suggested  by  the 
comment  would  require  a  separate 
rulemaking  on  the  part  of  USDA,  which 
would  act  to  delay  final  action  on  this 
rulemaking.  Therefore,  FDA  concludes 
that  it  is  not  necessary  or  appropriate  at 
this  time  for  FDA  and  USDA  to  establish 
a  harmonious  uniform  compliance  date 
for  their  labeling  regulations.  FDA  notes 
that  comments  on  future  FDA  or  USDA 
proposals  are  free  to  urge  consistent 
effective  dates  as  they  consider 
appropriate. 

E.  Establishment  of  Future  Uniform 
Compliance  Dates 

5.  Three  of  the  conunents  specifically 
supported  the  agency's  returning  to  its 
practice  of  periodically  establishing 
uniform  compliance  dates  and  doing  so 
as  final  rules  without  providing  an 
opportunity  for  public  comment.  No 
comments  were  opposed. 

Having  received  only  favorable 
comments  that  it  reinstate  this  practice, 
FDA  is  announcing  that  it  will  establish 
future  uniform  compliance  dates  for  its 
food  labeling  regulations  under  the 
provisions  of  §  10.40(eKl)  (21  CFR 
10.40(e)(1)).  Section  10.40(e)(1)  does 
provide  for  the  submission  of  comments 
to  the  final  rule.  FDA  will  publish 
before  December  31,  1996,  a  final  rule 
establishing  the  next  uniform 
compliance  date  of  January  1,  2000,  for 
all  final  regulations  published  in  the 
Federal  Register  between  January  1, 
1997,  and  December  31,  1998.  After 
that,  every  other  year,  FDA  will  publish 
additional  final  rules  to  establish 
subsequent  uniform  compliance  dates. 

III.  Environmental  Impact 

The  agency  has  determined  under  21 
CFR  25.24(a)(ll)  that  this  action  is  of  a 
type  that  does  not  individually  or 
cumulatively  have  a  significant  effect  on 
the  human  environment.  Therefore, 
neither  an  environmental  assessment 
nor  an  environmental  impact  statement 
is  required. 

IV.  Analysis  of  Impacts 

FDA  has  examined  the  economic 
implications  of  this  final  rule  as 


required  by  Executive  Order  12866  and 
the  Regulatory  Flexibility  Act  (5  U.S.C. 
606-612).  Executive  Order  12866  directs 
Federal  agencies  to  assess  all  costs  and 
benefits  of  available  regulatory 
alternatives  and.  when  regulation  is 
necessary,  to  select  the  regulatory 
approach  that  maximizes  net  benefits 
(including  potential  economic, 
environmental,  public  health  and  safety 
effects;  distributive  impacts;  and 
equity).  Executive  Order  12866 
classifies  a  rule  as  significant  if  it  meets 
any  one  of  a  number  of  conditions, 
including  having  an  annual  effect  on  the 
economy  of  $100  million,  or  adversely 
affecting  in  a  material  way  a  sector  of 
the  economy,  competition,  or  jobs,  or  if 
it  raises  novel  legal  or  policy  issues.  If 
a  rule  has  significant  impact  on  a 
substantial  number  of  small  entities,  the 
Regulatory  Flexibility  Act  requires 
agencies  to  analyze  options  that  would 
minimize  the  impact  of  that  rule  on 
small  entities. 

Four  of  the  comments  stated  that  a 
uniform  compliance  date  that  provided 
a  minimum  compliance  period  of  12 
months  would  have  a  substantial 
financial  impact  on  the  food  industry. 

This  final  rule  will  potentially  reduce 
costs  by  providing  a  uniform 
compliance  date  that  will  provide  firms 
with  the  opportunity  to  combine 
required  label  changes  in  one  label 
redesign  effort  rather  than  potentially 
suffering  from  sequential,  duplicative 
efforts.  Alternative  approaches  that  FDA 
considered  included  setting  a  uniform 
compliance  date  such  that  firms  have 
either  more  or  less  time  to  comply  with 
labeling  regulations.  In  general, 
providing  a  minimum  compliance 
period  of  2  years  would  be  half  as 
expensive  as  the  proposed  compliance 
date  but  would  delay  implementation  of 
labeling  changes,  thus  decreasing  the 
value  of  any  benefits.  A  minimum 
compliance  period  of  6  months, 
although  providing  earlier  labeling 
changes  that  would  increase  the  value  of 
the  benefits,  would  be  twice  as 
expensive  as  the  proposed  1  year. 

For  future  labeling  requirements,  FDA 
will  assess  the  costs  and  benefits  of  the 
uniform  compliance  date  as  well  as  the 
options  of  setting  alternative  dates, 
especially  with  regard  to  the  impact  on 
small  entities.  Because  the 
establishment  of  a  uniform  compliance 
date  imposes  neither  costs  nor  benefits, 
the  agency  certifies  that  the  final  rule  is 
not  a  .significant  rule  as  defined  by 
Executive  Order  12866,  and  finds  under 
the  Regulatory  Flexibility  Act  that  the 
final  rule  will  not  have  a  significant 
economic  impact  on  a  sub.stantial 
number  of  small  entities.  Similarly,  FDA 
has  determined  that  this  rule  is  not  a 


major  rule  for  the  purpose  of 
Congressional  review  (Pub.  L.  104—121). 

V.  Conclusion 

Having  considered  all  comments  to 
the  proposal  on  this  matter,  the  agency 
has  decided  that  a  new  uniform 
compliance  date  of  January  1,  1998, 
should  be  established  for  fiiture  FDA 
regulations  requiring  changes  in  food 
labels  where  special  circumstances  do 
not  justify  a  different  compliance  date. 
The  agency  has  selected  January  1, 
1998,  to  ensure  adequate  time  for 
implementation  of  the  pending  changes 
in  food  labeling. 

The  agency  generally  encourages 
industry  to  comply  with  new  labeling 
regulations  as  quickly  as  is  feasible, 
however.  Thus,  when  industry  members 
voluntarily  change  their  labels,  it  is 
appropriate  that  they  incorporate  any 
new  requirements  that  have  been 
publislMed  as  final  regulations  up  to  that 
time. 

The  new  uniform  compliance  date 
will  apply  only  to  final  FDA  food 
labeling  regulations  published  before 
January  1, 1997.  Those  regulations  will 
specifically  identify  January  1,  1998,  as 
their  compliance  date.  If  any  food 
labeling  regulation  involves  special 
circumstances  that  justify  a  compliance 
date  other  than  January  1,  1998,  the 
agency  will  determine  for  that 
regulation  an  appropriate  compliance 
date  that  will  be  specified  when  the 
regulation  is  published. 

This  final  rule  is  not  intended  to 
change  existing  requirements  for    • 
compliance  dates  that  have  been  set  in 
final  rules.  Therefore,  all  final  FDA 
regulations  that  have  published  in  the 
Federal  Register  but  that  are  not  yet 
effective  and  that  have  effective  dates 
other  than  January  1,  1998,  will  still  go 
into  effect  on  the  date  stated  in  the 
respective  final  rule. 

FDA  is  making  this  document 
effective  upon  publication  because  of 
the  short  time  to  January  1, 1997. 

In  the  absence  of  comments  to  the 
contrary  and  following  publication  of 
this  final  rule,  FDA  will  return  to  its 
former  practice  of  establishing  uniform 
Compliance  dates  through  issuance  of  a 
final  rule  without  the  oppoi:tunity  for 
comment.  Thus,  for  example,  on  or 
before  December  31,  1996,  FDA  will 
issue  a  final  rule  establishing  January  1, 
2000,  as  the  uniform  compliance  date 
for  regulations  published  in  the  Federal 
Register  between  January  1,  199f ,  and 
December 

31,  1998.  Subsequently,  on  or  before 
December  31, 1998,  FDA  will  issue  a 
final  rule  establishing  January  1,  2002, 
as  the  uniform  compliance  date  for 
regulations  published  in  the  Federal 
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Register  between  January  1, 1999,  and 
December  31,  2000. 

Dated:  December  13, 1996. 
William  B.  Schultz, 
Deputy  Commissioner  for  Policy. 
(FR  Doc  96-32552  Filed  12-23-96:  8:45  am] 
HLUNQ  COOE  41M-01-F 


21  CFR  Part  558 

New  Animal  Daigs  For  Use  In  Animal 
Feeds;  Tylosin 

AGENCY:  Food  and  Drug  Administration, 
HHS.  .    . .  ■ 

ACTION:  Final  rule. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  amending  the 
animal  drug  regulations  to  reflect 
approval  of  a  supplemental  new  animal 
drug  application  (NADA)  filed  by 
Elanco  Animal  Health,  Division  of  Eli 
Lilly  and  Co.  The  supplemental  NADA 
provides  for  use  of  tylosin  Type  A 
medicated  articles  to  make  Type  C 
medicated  swine  feeds  for  prevention 
and/or  control  of  porcine  proliferative 
enteropathies  (ileitis)  associated  with 
Lawsonia  intracellularis. 
EFFECTIVE  DATE:  December  24, 1996. 
FOR  FURTHER  INFORMATION  CONTACT: 
George  K.  Haibel,  Center  for  Veterinary 
Medicine  (HFV-133),  Food  and  Drug 
Administration,  7500  Standish  PL, 
Rockville,  MD  20855.  301-594-1644. 
SUPPLEMENTARY  INFORMATION:  Elanco 
Animal  Health,  Division  of  Eli  Lilly  and 
Co.,  Lilly  Corporate  Center, 
Indianapolis,  IN  46285,  filed 
supplemental  NADA  12-491,  which 
provides  for  use  of  40  and  100  grams  per 
pound  (g/lb)  tylosin  Type  A  medicated 
articles  to  make  100  g/ton  tylosin  Type 
C  medicated  feeds  to  be  fed  for  21  days 
for  the  prevention  and/or  control  of 
porcine  proliferative  enteropathies 
(ileitis)  associated  with  Lawsonia 
intracellularis.  The  supplemental 
NADA  is  approved  as  of  November  8, 
1996,  and  die  regulations  are  amended 
by  adding  new  21  CFR 
558.625(f)(l)(vi)(e)  to  reflect  die 
approval. 

Under  section  512(c)(2)(F)(iii)  of  die 
Federal  Food,  Drug,  and  Cosmetic  Act 
(21  U.S.C.  360b(c)(2)(F)(m)),  diis 
approval  for  food-producing  animals  • 
qualifies  for  3  years  of  marketing 
exclusivity  beginning  November  8, 
1996,  because  the  supplement  contains 
substantial  evidence  of  the  efiectiveness 
of  the  drug  involved,  studies  of  animal 
safety,  or  in  the  case  of  food-producing 
animals,  human  food  safety  studies 
(other  than  bioequivalence  or  residue 
studies)  required  for  approval  of  the 


supplement  and  conducted  or 
sponsored  by  the  applicant 

In  accordance  with  the  fieedom  of 
information  provisions  of  21  CFR  part 
20  and  514.11(e)(2)(ii),  a  summary  of 
safety  and  effectiveness  data  and 
information  submitted  to  support 
approval  of  this  appUcation  may  be  seen 
in  the  Dockets  Management  Branch 
(HFA-305),  Food  and  Drug 
Administration,  12420  Parklawn  Dr., 
rm.  1-23,  Rockville,  MD  20857,  between 
9  a.m.  and  4  p.m.,  Monday  through 
Friday. 

The  agency  has  determined  under  21 
CFR  25.24(d)(l)(i)  that  diis  action  is  of 
a  type  that  does  not  individually  or 
cumulatively  have  a  significant  effect  on 
the  human  environment.  Therefore, 
neither  an  environmental  assessment 
nor  an  environmental  impact  statement 
is  required. 

List  of  Subjects  in  21  CFR  Part  558 

Animal  drugs.  Animal  feeds. 

Therefore,  imder  the  Federal  Food, 
Drug,  and  Cosmetic  Act  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs  and  redelegated  to 
the  Center  for  Veterinary  MecUcine,  21 
CFR  part  558  is  amended  as  follows: 

PART  558— NEW  ANIMAL  DRUGS  FOR 
USE  IN  ANIMAL  FEEDS 

1.  The  authority  citation  for  21  CFR 
part  558  continues  to  read  as  follows: 

Authority:  Sees.  512,  701  of  the  Federal 
Food,  Drug,  and  Cosmetic  Act  (21  U.S.C. 
360b,  371). 

2.  Section  558.625  is  amended  by 
adding  new  paragraph  (f)(l)(vi)(e)  to 
read  as  follows: 

§558.625    Tylosin. 

*        A         *        •        • 

(f)*  •  • 
(!)••• 
(vi)*  '  * 

(e)  (1)  Indications  for  use.  Prevention 
and/or  control  of  porcine  proliferative 
enteropathies  (ileitis)  associated  with 
Lawsonia  intracellularis. 

(2)  Limitations.  As  tylosin  phosphate, 
administer  for  21  days. 

Dated:  December  5, 1996. 
Robert  C  Uvingrton, 

Director,  Office  of  New  Animal  Dnig 
Evaluation,  Center  for  Veterinary  Medicine. 
[FR  Doc.  96-32549  Filed  12-23-96;  8:45  am] 
BNJJNQ  COOC  41M-ai-F 


21CFRPart884 

[DockMNo.95N-0139) 

Medical  Devices;  Reclassification  and 
Exemption  From  Premarfcet 
Notification  for  Certain  Classified 
Devices 

AGENCY:  Food  and  Drug  Administration, 

HHS. 

ACTKM:  Final  rule. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  reclassifying 
scented  or  scented  deodorized 
menstrual  pads  fiom  class  II  into  class 
I  based  on  new  information  respecting 
such  device.  FDA  is  also  exempting  this 
device,  and  one  already  classified 
generic  type  of  class  I  device,  unscented 
menstrual  pads,  from  the  requirement  of 
premarket  notification,  with  limitations. 
FDA  has  determined  that 
manufacturers'  submissions  of 
premarket  notifications  for  these  devices 
are  unnecessary  for  the  protection  of  the 
public  health  and  that  the  agency's 
review  of  such  submissions  will  not 
advance  its  public  health  mission. 
These  exemptions  allow  the  agency  to 
make  better  use  of  its  resources  and  thus 
better  SOTve  the  public. 
DATES:  Effective  February  24, 1997. 
Beginning  on  February  24,  1997,  all 
device  manufacturers  who  have  510(k) 
submissions  pending  FDA  review  for 
devices  falling  within  a  generic  category 
that  is  subject  to  this  rule,  will  receive 
a  letter  stating  that  the  device  is  exempt 
fixim  the  premarket  notification 
requirements  of  the  Federal  Food,  Drug, 
and  Cosmetic  Act. 
FOR  FURTHER  INFORMATION  CONTACT: 
Melpomeni  K.  Jefiries,  Center  for 
Devices  and  Radiological  Health  (HFZ- 
404),  Food  and  Drug  Administration, 
9200  Corporate  Blvd.,  Rockville,  MD 
20850,  301-594-2186. 
SUPPLEMENTARY  INFORMATION: 

L  Background 

In  the  Federal  Register  of  July  28, 

1995  (60  FR  38902),  FDA  issued  a 
proposed  nde  to  reclassify  112  generic 
types  of  class  II  devices  into  class  I 
based  on  new  information  respecting 
such  device^  and  to  exempt  the  112 
generic  types  of  devices,  and  12  already 
classified  generic  types  of  class  I 
devices,  from  the  requirement  of 
premarket  notification,  with  limitaticms. 
Interested  persons  were  given  until 
October  11, 1995,  to  comment  on  the 
proposed  rule. 

In  the  Federal  Regtsto-  of  January  16, 

1996  (61  FR  1117),  FDA  issued  a  final 
rule  reclassifying  111  of  the  112  generic 
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types  of  class  II  devices  included  in  the 
]uiy  28, 1995,  proposed  rule  into  class 
I  and  exempting  111  of  them,  and  11  of 
the  already  classified  generic  types  of 
class  I  devices  firom  the  requirement  of 
premarket  notification,  with  limitations, 
in  the  preamble  to  the  final  rule,  the 
agency  stated  the  following:  (1)  FDA 
was  deferring  action  on  scented  or 
scented  deodorized  menstrual  piads 
(§884.5425  (21  CFR  884.5425))  and 
unscented  menstrual  pads  (§884.5435 
(21  CFR  884.5435))  in  order  to  review 
the  comments  more  closely  and  to 
reevaluate  whether  the  devices  should 
be  reclassified  and/or  exempted  from 
the  requirement  of  premarket 
notification,  with  limitations;  (2)  FDA 
was  considering  the  comments 
requesting  FDA  to  add  18  additional 
devices  to  the  list  of  devices  that  the 
agency  was  reclassifying  into  class  I 
and/or  exempting  from  the  requirement 
of  premarket  notification;  (3)  FDA  was 
considering  expanding  the 
reclassification  and  exemption  for  the 
endoscope  and  accessories  to  include 
additional  endoscope  accessories:  and 
(4)  FDA  would  address  all  these 
comments  in  a  future  issue  of  the 
Federal  Register. 

During  the  comment  period,  FDA 
received  three  comments  questioning 
the  appropriateness  of  the  proposed 
reclassification  and  exemption  for 
scented  or  scented  deodorized 
menstrual  pads  (§  884.5425)  and  the 
proposed  exemption  for  unscented 
menstrual  pads  (§  884,5435). 

After  careful  review  of  the  comments 
and  reconsideration  of  the 
appropriateness  of  the  proposed 
reclassification  and  exemption  for 
scented  or  scented  deodorized 
menstrual  pads  (§  884.5425)  and  the 
proposed  exemption  for  unscented 
menstrual  pads  (§884.5435),  the  agency 
has  decided  to  revise:  (1)  The  limitation 
placed  upon  the  proposed 
reclassification  into  class  I;  (2)  the 
exemptions  from  the  requirement  of 
premarket  notification;  and  (3)  the 
proposed  requirements  for  safety 
testing. 

FDA  will  address  the  comments 
regarding  the  other  devices  included  in 
the  July  28,  1995,  proposed  rule  in  a 
futiue  issue  of  the  Federal  Register. 

Three  comments  questioned  the 
appropriateness  of  the  proposed 
reclassification  and  exemption  for 
scented  or  scented  deodorized 
menstrual  pads  (§884.5425)  and  the 
proposed  exemption  for  unscented 
menstrual  pads  (§^84.5435).  All  three 
comments  requested  that  the  "made 
from  cotton  or  rayon"  limitation  placed 
upon  the  proposed  reclassification  into 
class  I  and  the  exemption  from  the 


requirement  of  premarket  notification  be 
eliminated  or  revised  to  provide  for  a     ' 
wider  range  of  materials  that  are 
currently  in  use.  In  addition,  two  of  the 
comments  said  that  the  proposed 
requirements  for  safety  testing  were 
inappropriate  and  unnecessary. 

The  agency  has  decided  to  revise  the 
limitation  placed  upon  the 
reclassification  and  exemption  for 
scented  or  scented  deodorized 
menstrual  pads  (§  884.5425)  into  class  I 
and  the  exemption  for  unscented 
menstrual  pads  (§  884.5435).  FDA  has 
concluded,  based  on  new  information 
that,  when  these  devices  are  made  of 
common  cellulosic  and  synthetic 
material  with  an  established  safety 
profile,  general  controls  will  provide 
reasonable  assurance  of  the  safety  and 
effectiveness  of  these  devices.  Finally, 
FDA  has  concluded  that  the  exemption 
for  class  I  scented  or  scented  deodorized 
menstrual  pads  (§  884.5425)  and 
unscented  menstrual  pads  (§  884.5435) 
will  be  limited  and  would  apply  only  to 
menstrual  pads  made  of  common 
cellulosic  and  synthetic  material  with 
an  established  safety  profile.  For  the  two 
devices  for  which  exemptions  are  being 
granted.  FDA  has  concluded  that 
manufacturers'  submissions  of 
premarket  notifications  are  unnecessary 
for  the  protection  of  the  public  health 
and  that  the  agency's  review  of  such 
submissions ^ill  iK>t  advance  its  public 
health  mission. 

III.  Environmental  Impact 

The  agency  has  determined  under  21 
CFR  25.24(e)(2)  that  this  action  is  of  a 
type  that  does  not  individually  or 
cumulatively  have  a  significant  effect  on 
the  human  environment.  Therefore, 
neither  an  environmental  assessment 
nor  an  environmental  impact  statement 
is  required. 

IV.  Analysis  of  Impacts 

FDA  has  examined  the  impacts  of  the 
final  rule  under  Executive  Order  12866 
and  the  Regulatory  Flexibility  Act  (5 
U.S.C.  601-612).  Executive  Order  12866 
directs  agencies  to  assess  all  costs  and 
benefits  of  available  regulatory 
alternatives  and,  when  regulation  is 
necessary,  to  select  regulatory 
approaches  that  maximize  net  benefits 
(including  potential  economic, 
environmental,  public  health  and  safety, 
and  other  advantages;  distributive 
impacts:  and  equity).  The  agency 
believes  that  this  final  rule  is  consistent 
with  the  regulatory  philosophy  and 
principles  identified  in  the  Executive 
Order.  In  addition,  the  final  rule  is  not 
a  significant  regulatory  action  as  defined 
by  the  Executive  Order  and  so  is  not 


subject  to  review  under  the  Executive 
Order. 

The  Regulatory  Flexibility  Act 
requires  agencies  to  analyze  regulatory 
options  that  would  minimize  any 
significant  impact  of  a  rule  on  small 
entities.  Because  this  final  rule  would 
reduce  the  regulatory  burden  for  all 
manufacturers  of  menstrual  pads 
covered  by  this  rule,  the  agency  certifies 
that  the  final  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
Therefore,  under  the  Regulatory 
Flexibility  Act,  no  further  analysis  is 
required. 

List  of  Subjects  in  21  CFR  Part  884 

Medical  devices. 

Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs,  and  redelegated  to 
the  Director  of  the  Center  for  Devices 
and  Radiological  Health,  21  CFR  part 
884  is  amended  as  follows: 

PART  884— OBSTETRICAL  AND 
GYNECOLOGICAL  DEVICES 

1.  The  authority  citation  for  21  CFR 
part  884  continues  to  read  as  follows: 

Authority:  Sees.  501,  510,  513,  515,  520, 
701  of  the  Federal  Food,  Drug,  and  Cosmetic 
Act  (21  U.S.C.  351,  360,  360c.  360e.  360j. 
371). 

2.  Section  884.5425  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 

§  884.S42S    Scanted  or  scented  deodorized 
menstrual  pad. 

***** 

(b)  Classification.  (1)  Class  I  (general 
controls)  for  menstrual  pads  made  of 
common  cellulosic  and  synthetic 
material  with  an  established  safety 
profile.  The  devices  subject  to  this 
paragraph  (b)(1)  are  exempt  from  the 
premarket  notification  procedures  in 
subpart  E  of  part  807  of  this  chapter. 
This  exemption  does  not  include  the 
intralabial  pads  and  reusable  menstrual 
pads. 

(2)  Class  n  (special  controls)  for 
scented  or  scented  deodorized 
menstrual  pads  made  of  materials  not 
described  in  paragraph  (b)(1). 

3.  Section  884.5435  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 

9  884.5436    Unscented  menstrual  pad. 

***** 

(b)  Classification.  Class  I  (general 
controls).  The  device  is  exempt  from  the 
premarket  notification  procedures  in 
subpart  E  of  part  807  of  this  chapter 
only  when  the  device  is  made  of  . 
common  cellulosic  and  synthetic 
material  with  an  established  safety 
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proRle.  This  exemption  does  not 
include  the  intralabial  pads  and 
reusable  menstrual  pa<^.  ■-'  ', 

Dated:  December  16, 1996. 
Joseph  A.  Levitt, 

Deputy  Diwctorfor  Regulations  Policy,  Center 
for  Devices  and  Radiological  Hgplth. 
|FR  Doc.  96-32550  Filed  12-23-96:  8:45  am] 
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DEPARTMENT  OF  THE  TREASURY 

Internal  Revenue  Service 

26  CFR  Parts  1  and  602 

[TDSTOQ] 

mN1546-AS30 

Martt  to  Market  for  Dealers  in 
Sacorities 

agency:  Internal  Revenue  Service  (IRS). 

Treasury. 

ACnON:  Final  and  temporary 

regulations. 

SUMMARY:  This  document  contains  final 
regulations  providing  guidance  to 
enable  taxpayers  to  comply  with  the 
mark-to-market  requirements  applicable 
to  dealers  in  securities.  The  Revenue 
Reconciliation  Act  of  1993  amended  the 
applicable  tax  lew.  These  regulations 
provide  guidance  to  dealers  in 
securities. 

DATES:  These  final  regulations  are 
effective  December  24, 1996,  except 
paragraph  (a)  of  §  1.475(c)-lT  is 
removed  effective  December  24, 1996, 
and  the  remainder  of  §  1.475(c)-lT  is 
removed  effective  January  23, 1997. 

For  dates  of  ^plicability,  see 
§1.475(e)-l. 

FOR  FURTHER  INFORMATION  CONTACT: 
Robert  B.  Williams  at  (202)  622-3960  or 
Jo  Lynn  Ricks  at  (202)  622-3920  (not 
toll-free  numbers). 

8UPPLBMENTARY  INFORMATION: 

PapCTwork  Reduction  Act  .,  . 

The  collection  of  information 
contained  in  these  final  regulations  has 
been  reviewed  and  approved  by  the 
Office  of  Management  and  Budget  in 
accordance  wiUi  the  Paperwork 
Reduction  Act  (44  U.S.C.  3507)  under 
control  number  1545-1496.  Responses 
to  this  collection  of  information  are 
required  for  a  taxpayer  to  obtain  the 
benefit  of  an  exemption  from  marking  to 
market  under  section  475  for  those 
securities  (see  §  1.475(b)-2)  and  for  a 
consolidated  group  of  taxpayers  to 
obtain  the  benefit  of  treating  inter- 
member  transactions  as  customer 
transactions  for  purposes  of  the 


definition  of  dealer  in  securities  (the 
intragrbup-customer  election, 
§1.475(c)-l(a)(3)(iii)). 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  the  collection  of  information 
displays  a  valid  cxintrol  number. 

Ilie  estimated  annual  burden  per 
recordkeeper  regarding  §  1.475(b)-2 
varies  from  .25  to  3  hours,  depending  on 
individual  circumstances,  %vith  an 
estimated  average  of  1  hour.  Section 
1.475(b)-4  (formerly  §  1.475(b)-2T), 
which  permitted  a  taxpayer  to  add  or 
remove  certain  identifications  on  or 
before  January  31, 1994,  does  not 
impose  a  recordkeeping  biuden  into  the 
future.  The  estimated  burden  per 
respondent  in  making  the  intragroup- 
cUstomer  election  in  §§  1 .475(c)- 
l(a)(3)(iii)  varies  from  .25  to  1  hovi, 
depending  on  individual  circumstances, 
with  an  estimated  average  of  .5  hour. 

Comments  concerning  the  accuracy  of 
this  burden  estimate  and  suggestions  for 
reducing  this  burden  should  be  sent  to 
the  Internal  Revenue  Service,  Attn:  IRS 
Reports  Clearance  Officer,  T:FP, 
Washington,  DC  20224.  and  to  the 
Office  of  Mtfiagement  and  Budget,  Attn: 
Desk  Officer  for  the  Department  of  the 
Treasury,  Office  of  Information  and 
Regulatory  Afiiairs.  Washington,  DC 
20503. 

Books  or  records  relating  to  this 
collection  of  informatiwi  must  be 
retained  as  long  as  their  contents  may 
become  material  in  the  administration 
of  any  internal  revenue  law.  Generally, 
tax  returns  and  tax  return  information 
are  confidential,  as  required  by  26 
U.S.C.  6103. 

Beckgromd 

This  document  contains  final 
regulations  under  section  475  (relating 
to  mark-to-market  accounting  for  dealers 
in  securities).  Section  475  was  added  by 
section  13223  of  the  Revenue 
Reconciliation  Act  of  1993,  Public  Law 
103-66, 107  Stat.  481,  and  is  effective 
for  all  taxable  yeara  ending  on  or  after 
December  31, 1993. 

On  December  29, 1993,  temporary 
regulations  (TD  8505,  58  PR  68747) 
(hereinafter  sometimes  referred  to  as  the 
temporary  regulations)  and  cross- 
referenced  proposed  regulations  (FI-72- 
93,  58  FR  68798)  (hereinafter  sometimes 
referred  to  as  the  1993  proposed 
regulations)  were  published  to  furnish 
guidance  on  several  issues,  including 
the  scope  of  exemptions  from  the  mark- 
to-market  requirements,  certain 
transitional  issues  relating  to  the  scope 
of  exemptions,  and  the  meaning  of  the 
statutory  terms  security,  dealer  in 
securities,  and  held  for  investment 


Various  comments  were  received 
regarding  those  regulations,  and  a 
hearing  was  held  on  April  12, 1994. 

Additional  regulations  were  proposed 
on  January  4, 1995  (60  FR  397) 
(hereinafter  sometimes  referred  to  as  the 

1995  proposed  regulations),  and  on  June 
20, 1996  (61  FR  31474)  (hereinafter 
sometimes  referred  to  as  the  1996 
proposed  regulations).  The  1995  and 

1996  proposed  regulations 
supplemented,  and  in  a  few  cases 
revised,  the  1993  proposed  regulations. 
Hearings  on  the  1995  and  1996 
proposed  regulations  were  held  on  May '' 
3, 1995,  and  October  15, 1996. 
respectively. 

The  final  regulations  in  this  document 
generally  adopt  the  1993  proposed 
regulations,  as  revised  by  the  1995  and 
1996  proposed  regulations,  %vith  certain 
changes  reflecting  comments  that  wrere 
received.  These  final  regulations  also 
adopt  additional  portions  of  the  1995 
proposed  regulations.  The  sections  that 
are  not  adopted  at  this  time  remain 
proposed. 

The  provisions  governing  mark  to 
maricet  of  debt  instruments,  whidi  wfte 
proposed  in  January  1995,  attracted 
sulwtantial  comment.  The  IRS  and 
Treasury  intend  to  finalize  those 
regulations  in  a  substantially  revised 
form  in  response  to  those  taxpa)rer 
comments. 

Explanation  af  Provisians 

Acquisition  by  a  Dealer  of  a  Security 
With  a  Substituted  Basis 

The  final  regulations  adopt  without 
change  the  provisions  in  the  1995 
proposed  regulations  that  provide  rules 
for  situations  where  a  dealer  in 
securities  receives  a  security  with  a 
basis  in  its  hands  that  is  determined,  in 
whole  or  in  part,  either  by  reference  to 
the  basis  of  me  security  in  the  hands  of 
the  transferor  or  by  reference  to  other 
property  held  at  any  time  by  the  dealer. 
In  these  cases,  section  475(a)  applies 
only  to  post-acquisition  gain  and  loss 
with  respect  to  the  security.  That  is. 
section  475(a)  applies  only  to  changes  in 
value  of  the  security  occurring  after  its 
acquisition.  See  section  475(b)(3). 

The  character  of  the  mark-to-market 
gain  or  loss  is  determined  as  provided 
under  section  475(d)(3).  The  character 
of  pre-acquisition  gain  or  loss  (that  is. 
the  built-in  gain  or  loss  at  the  date  the 
dealer  acquires  the  security)  and  the 
time  for  taking  that  gain  or  loss  into 
account  are  determined  without  regard 
to  section  475.  The  fact  that  a  security 
has  a  substituted  basis  in  the  dealer's 
hands  does  not  affect  the  security's  date 
of  acquisition  for  purposes  of 
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determining  the  timeliness  of  an 
ideetificatiea  under  section  475^). 
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TIm  fioel  nfulatieos  leyiwe  a 
taxpayer  tiiat  identifies  a  security  as 
axeapt  fmm  heing  marked  te  mefket  te 
stafts  ^  its  beeics  and  noefda)  wiMdMr 
Ihe  secufity  ia,  en  die  ene  head,  exenft 
as  hatd  fcH'  investment  er  not  held  for 
sale  er,  en  the  odier  hand,  exempt 
because  it  is  a  hedge  of  an  item  net 
subject  to  mark  to  market.  This 
regulation  applies  to  identifications 
made  on  or  after  |uly  1,  1997. 

The  temporary  and  1993  proposed 
regulations  provide  that  stock  in  a  50- 
percent-controlied  subsidiary,  and 
interests  in  50-percent-controlled 
partnerships  and  trusts,  are  deemed 
properly  identified  as  held  for 
investment  and  thus  are  excluded  from 
mark-to-market  accounting.  The  1996 
proposed  regulations  reproposed  this 
rule  with  two  changes.  First,  the  IRS 
believed  that  the  rationale  for  the  rule 
applies  equally  to  equity  interests'in 
most  related  persons  and  not  just  to 
persons  controlled  by  the  taxpayer. 
Second,  after  considering  various 
comments  received,  the  IRS  proposed 
that  this  rule  prohibiting  marking  a 
security  to  market  should  not  apply  if 
two  requirements  are  met:  (1)  The 
security  is  actively  traded  on  a  national 


1 1 1.1502-13(fMi)  dIaaHows 
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stack  if  ^foesisaattakaa  iato 
aceaum  pawn  ant  to  aectian  475U). 

The  mal  segatotieas  pfovide  that, 
except  as  detemined  by  the 
Coamiaaioner,  netioaal  pnncipal 
oendacts  aad  derivative  securities 
described  in  section  475(cX2)  (D)  or  (E) 
that  are  held  by  a  dealer  in  thoee 
securities  are  net  eligible  to  be 
exempted  firem  mark-to-mafket 
tieatment  as  held  for  investment. 

Under  the  temporary  and  1993 
proposed  regulations,  however,  an 
analogous  barrier  to  exemption  from 
mark-to-market  tieatment  did  not  apply 
if  the  taxpayer  established 
unambiguously  that  the  security  was 
acquired  other  than  in  the  taxpayer's 
capacity  as  a  dealer  in  such  securities. 
It  was  anticipated  that  this  exception 
would  apply  only  in  rare  instances. 
Commenters  suggested  an  easing  of  the 
standard  for  establishing  that  a  security 
was  acquired  other  than  in  the 
taxpayer's  capacity  as  a  deeler  in  such 
securities. 

These  suggestions  are  specifically 
rejected  in  the  final  regulations  set  forth 
in  §  1.475(b)-l(c).  Insteed,  as  described 


inaetienal 
■f  derivatives  i 
tnto  a  netianal  princ^Ml  contract  er 
derivative  as  a  hedge  of  tmmutimm  tkflt 
is  net  marked  to  aiarkat,  ae  daafor  wmy 
properly  identify  it  under  aactten 
475(b)(1)(C)  as  exempt  Inmi  aaefk-to- 
market  treatment. 

fo  response  to  comments,  the  final 
ragufotiens  expand  the  securities  that  a 
taxpayer  majujdentify  under  section 
475^X1  )(C)  as  exeatpt  from  mark-to- 
market  accounting.  Under  the  final 
legelitions,  a  taxpayer  can  identify  as 
exempt  from  mark-to-n)arket  treatment 
under  section  475(b)(1)(C)  a  security 
that  hedges  a  position  of  another 
member  of  the  taxpayer's  consolidated 
group  and  meets  the  following  three 
requirements:  the  security  is  a  hedging 
transaction  within  the  meaning  of 
§  1.1221-2(b);  the  security  is  timely 
identified  as  a  hedging  transaction 
under  §  1.1221-2(e)  (including 
satisfaction  of  the  requirement  that  the 
hedged  item  be  identified);  and  the 
security  hedges  a  position  that  4$  not 
marked  to  market  under  section  475(a). 
Although  identification  of  the  hedged 
item  is  not  required  under  §  1.1221-2 
until  some  time  after  the  day  the 
hedging  transaction  is  entered  into,  the 
identification  of  the  hedge  under  section 
475(b)(2)  must  still  be  made  no  later 
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than  the  close  of  the  day  on  which  the 
hedge  is  acquired,  originated,  or  entered 
into. 

Permitting  taxpayers  to  idendiy  these 
securities  as  exempt  from  mark-to- 
market  accounting  is  consistent  with  the 
single-entity  approach  of  the 
consolidated  group  hedging  regulations 
under  §  1.1221-2(d)(l).  As  a  result  of 
the  identification,  the  timing  of  the  gain 
or  loss  on  the  hedge  is  matched  with  the 
timing  of  the  gain  or  loss  on  the  hedged 
item  without  forcing  taxpayers  to  use 
back-to-back  hedges  and  the  separate- 
entity  election  under  §  1.1221-2(d)(2). 
This  rule  is  effective  for  hedges  entered 
into  on  or  after  January  23, 1997. 

Exemptions — Transitional  Issues 

The  final  regulations  adopt  without 
substantive  change  a  niunber  of 
transitional  rules  relating  to  various 
exemption  and  identification  issues. 
These  transitional  rules,  now  fcnmd  in 
§  1.475(b)-4,  were  contained  in 
§  1.475(b)-2T  of  the  temporary 
regulations.  A  more  complete  -■■* 

description  of  these  provisions  maybe 
found  in  the  preamble  of  TD  8505  at  58 
FR  68747  (1994-1  C.B.  152). 

Dealer  in  Securities — The  Dealer- 
Customer  Relationship 

The  final  regulations  retain  the  rules 
in  the  1995  proposed  regulations 
concerning  the  dealer-customer 
relationship.  Thus,  the  final  regulations 
provide  that  determination  of  whether  a 
transaction  is  with  a  customer  is  based 
on  all  of  the  facts  and  circumstances. 
Further,  under  section  475(c)(lMB),  the 
term  dealer  in  securities  includes  a 
taxpayer  that,  in  the  ordinary  course  of 
its  trade  or  business,  regularly  holds 
itself  out  as  being  willing  and  able  to 
enter  into  either  side  of  a  transaction 
enumerated  in  section  475(c)(1)(B). 

The  final  regulations  retain  the 
general  rule  in  the  1996  proposed 
regulations  that  transactions  with 
related  persons  may  be  transactions 
with  customers  for  purposes  of  section 
475.  In  response  to  comments,  however, 
in  §  1.475(c)-l(a)(3)  the  final  regulations 
provide  both  a  special  rule  for  members 
of  a  consolidated  group  and  an  election 
for  the  rule  not  to  apply.  If  the  special 
rule  applies,  then,  solely  for  purposes  of 
determining  whether  the  taxpayer  meets 
the  definition  of  a  dealer  in  securities, 
a  taxpayer's  transactions  with  other 
members  of  its  consolidated  group  are 
not  transactions  with  customers.  Thus, 
a  member  whose  only  customers  are 
other  members  of  its  consolidated  group 
generally  is  not  a  dealer  in  securities. 
Treating  intragroup  transacticKis  as 
noncustomer  transactions  is  consistent 
with  the  single-entity  approach  of 


§§  1.1221-2(d)(l)  and  1.1502-13.  (The 
IRS  expects  to  provide  additional 
guidance  on  whether  there  are  any 
circumstances  in  which  the  special  rule 
applies  for  other  purposes,  such  as 
whether  a  security  may  be  exempted 
from  mark-to-mariiLet  treatment  t)ecause 
it  is  not  held  for  sale  to  customers.  ^ 

A  consolidated  group  may  elect  not  to 
apply  the  special  rule.  If  a  group  has 
made  this  intragroup  customer  election, 
a  member  of  a  group  may  be  a  dealer  in 
securities  even  if  its  only  customer 
transactions  are  with  other  members  of 
its  consolidated  group.  Once  made,  the 
election  continues  for  all  subsequent 
taxable  years  and  may  be  revoked  only 
with  the  consent  of  the  Conunissioner. 

These  final  regulations  significantly 
alter  the  proposed  default  rule  for 
intragroup  transactions.  Under  the 
proposed  regulations,  a  taxpayer's 
intragroup  transactions  would  have 
been  customer  transactions  for  purposes 
of  section  475.  Because  the  final 
regulations  reverse  this  rule  (making 
noncustomer  status  the  default  and 
requiring  an  affirmative  election  to 
consider  intragroup  transactions  in 
applying  the  dealer  definition),  the  rules 
for  intragroup  transactions  are  effective 
for  taxable  years  beginning  on  or  after 
December  24,  1997.  (The  general  rule  for 
related  party  transactions  other  than 
intragroup  transactions  is  efiiective  for 
taxable  years  beginning  on  or  after  June 
20.  1996.)  The  IRS  will  soon  publish 
guidance  to  assist  taxpayers  who  may 
have  to  change  their  methods  of 
accounting  because  their  status  as  a 
dealer  changes  as  a  result  of  the 
application  of  §  1.475(c)-l{a)(3). 

For  prior  years,  the  Service  generally 
will  not  challenge  a  taxpayer's  treatment 
of  intragroup  transactions  as  customer 
or  noncustomer  transactions,  provided 
the  taxpayer  had  a  reasonable  basis  for 
its  treatment  of  the  transactions  and 
consistently  applied  that  basis  from  year 
to  year.  In  this  regard,  a  taxpayer  does 
not  fail  this  consistency  requirement 
solely  because  it  changed  its  treatment 
of  its  intragroup  transactions  in  order: 
(1)  to  avail  itself  of  the  separate-entity 
election  under  the  consolidated  group 
hedging  regulations,  or  (2)  to  coincide 
with  the  expected  effective  date  of 
either  Notice  96-12  (1996-10 1.RB.  29) 
or  the  related  party  rules  in  the  1996 
proposed  regulations.  (If  a  taxpayer 
wishes  to  change  its  treatment  of  prior 
open  years  to  be  consistent  with  its 
status  during  the  first  year  that 
§  1.475(c)-l(a)(3)  applies,  see 
§  301.9100-lT(a).)  Dealer  in  securities- 
sellers  of  nonfinancial  goods  and 
services 

In  general,  the  final  regulaticms 
exclude  from  dealer  status  any  taxpayer 


that  would  not  be  a  dealer  in  securities 
but  for  its  purchases  and  sales  of  debt 
instruments  that,  at  the  time  of  purdiase 
or  sale,  are  customer  debt  with  respect 
to  the  taxpayer  or  another  member  of 
the  taxpayer's  consolidated  group.  A 
debt  instrument  is  customer  debt  at  a 
particular  time  with  respect  to  a  person 
if  three  conditions  are  met:  (1)  The 
person's  principal  activity  is  selling 
nonfinancial  goods  or  providing 
nonfinancial  services;  (2)  the  debt 
instrument  was  issued  by  a  piuchaser  of 
the  goods  or  services  at  the  time  of 
purchase  of  those'items  in  order  to 
finance  their  purchase;  and  (3)  at  all 
times  after  the  debt  instrument  was 
issued,  it  has  been  owned  by  the  person 
who  sold  the  goods  or  services  or  by  a 
member  of  its  consolidated  group.  If, 
however,  a  taxpayer  is  a  dealer  in 
securities  despite  this  provision, 
customer  debt  remains  a  security  in  the 
taxpayer's  hands  and  must  be  marked  to 
maricet  imless  exempted  by  another 
rule. 

The  temporary  regulations  contain  a 
narrower  provision — that  a  seller  of 
nonfinancial  goods  or  services  is  not  a 
dealer  in  seciuities  for  purposes  of 
section  475  solely  by  virtue  of  extending 
credit  to  its  nonfinancial  customers 
(even  if  it  sells  the  debt  instruments  so 
acquired).  In  response  to  comments,  the 
final  regulations  extend  this  principle  to 
accommodate  consolidated  groups  that 
include  both  a  seller  of  nonfinancial 
goods  or  services  and  a  captive  finance 
subsidiary. 

The  rule  in  the  final  regulations 
exempting  from  dealer  status  most 
captive  finance  subsidiaries  of  retailers 
and  other  sellers  of  nonfinancial  goods 
and  services  applies  to  all  taxable  years 
ending  on  ocafter  December  31, 1993, 
unless  the  taxpayer  elects  for  the 
exemption  not  to  apply.  If  the  election 
is  made,  it  continues  for  all  subsequent 
taxable  years  and  may  be  revoked  only 
with  the  consent  of  the  Commissioner. 

Under  the  final  regulations,  there  are 
two  additional  circumstances  in  which 
this  exemption  from  dealer  status  does . 
not  apply.  The  first  is  when,  for 
purposes  of  the  inventory  accounting 
rules  under  section  471,  the  taxpayer 
accounts  for  any  security  (as  defined  in 
section  475(c)(2))  as  inventory.  The 
second  circiunstance  is  when  the 
taxpayer  is  not  itself  the  seller  of 
nonfinancial  goods  and  services  and  the 
customer  debt  is  accounted  for  by  the 
taxpayer  or  by  a  member  of  its 
consolidated  group  under  a  method  that 
permits  either  the  recognition  of 
unrealized  gains  or  losses  or  deductions 
for  additions  to  a  reserve  for  bad  debts. 
This  rule  does  not  affiect  the  seller  of 
nonfinancial  goods  and  services  itself 


t7718    Fsdbral 


y  VoL  61,  No.  Z4B  /  Tuesday,  December  24.  1996  /  Rules  and  Kegulationg 


but  U  desk^iMd  to  prevent  groups 
having  one  captive  finance  subsidiary 
that  is  treated  as  a  nondeaier  and 
another  member  of  the  group  that  isa 
dealer  or  a  financial  institution  thai 
accounts  far  customer  debt  under  a 
method  that  takes  into  account  mafk-te- 
maricet  gains  or  losses  or  reeonw 
deductions. 

Dealer  m  Securitiea—The  Negkgible 
Soles  ExemptkMi 

Under  the  final  regukftioas,  in 
general,  if  a  taxpayer  puichaaes 
aecuritias  from  customers  (inducting 
originating  loans  in  the  ordinary  course 
of  the  taxpayer's  trade  or  business  of 
originating  loans)  but  engages  in  no 
more  than  negligible  salm  of  the 
securities  so  acquired,  the  purchases  do 
not  cause  the  taxpayer  to  be  a  dealer  in 
securities.  This  negligible  sales  rule 
does  not  apply  if  the  taxpayer  so  elects 
or  accounts  for  any  security  as  inventory 
for  purposes  of  section  471.  A  taxpayer 
that  would  be  a  dealer  in  securities  but 
for  (he  negligible  sales  rule  elects  to  be 
a  dealer  simply  by  filing  a  federal 
income  tax  return  reflecting  the 
application  of  section  47S(a)  in 
computing  its  taxable  income.  The  Snal 
regulations  differ  from  the  proposed 
regulations  by  explicitly  mddng  the 
negligible  sales  rule  elective. 

m  response  to  comments,  the  final 
regulations  clarify  the  test  for 
determining  negligible  sales  of  debt 
instruments  acquired  from  customers. 
Under  this  rule,  a  taxpayer  has  engaged 
in  no  more  than  negligible  sales  of  the 
debt  instruments  (or  poftions  of  the  debt 
instruments)  that  it  regularly  purchases 
from  customers  in  the  ordinary  course 
of  its  business  if,  and  only  if,  duhng  the 
year,  either  (1)  it  sells  all  or  part  of  fewer 
than  60  debt  instruments  (regardless 
how  acquired),  or  (2)  the  total  adjusted 
basis  of  the  debt  instruments  or  portions 
of  debt  instruments  (regardless  how 
acquired)  that  it  sells  is  less  than  5 
percent  of  the  total  basis,  immediately 
after  acquisition,  of  the  debt  instruments 
that  it  acquires  during  the  year. 

This  special  test  replaces  the 
examples  in  the  temporary  regulations 
illustrating  the  negligible  sales 
provision.  Some  commenters  noted  that 
§  1.475(c)-lT(b)(2)  Example  1  of  the 
temporary  regulations  is  ambiguous 
because  it  refers  to  a  taxpayer  that  both 
"retains  almost  all  of  the  loans  that  it 
acquires"  and  "sells  fewer  than  60 
loans."  The  final  regulations  eliminate 
the  ambiguity  by  making  no  reference  to 
how  many  loans  are  retained. 

In  response  to  comments,  the  final 
regulations  contain  two  special  rules  for 
applying  the  negligible  sales  test  to 
members  of  a  consolidated  group.  Under 


the  ffrsf  rufe,  if  a  taxpayer  is  a  member 
of  a  cooaoii^ated  gnmp  that  has  made 
the  iiifaatfotycust  aiar  election, 
deacrttiad  above,  it  aiust  aepty  the 
ne^^Me  sales  test  for  daot  instruments 
by  taking  into  account  all  of  its  sales  of 
dabt  iMshuments  te  otker  group 
memtmn.  On  the  other  haiad,  if  the 
taxpayer  is  a  mamber  af  a  consolidated 
group  that  has  not  made  the  intragroup- 
ciMtomer  election,  tihe  negligible  sales 
test  is  satisfied  if  either  of  two  criteria 
is  met:  first,  if  the  taxpayer  satisfos  the 
negligible  sales  test,  taking  into  account 
all  sales  of  debt  insteuaoents  including 
sales  to  other  group  members;  or 
second,  if  the  taxpayer's  consolidated 
group  would  satisfy  ^e  test  if  it  were  a 
singfe  cor{>oration  and  the  members  of 
the  group  were  divisions  of  that 
corporation.  This  group-wide  approadi 
to  nie  negligible  safes  test  is  consistent 
with  the  single-entity  approach  of 
§§  1.1221-2(dHl)  and  1.1502-13. 

Under  a  new  rufe  in  tfie  final 
regulations,  if  a  debt  instrument  is 
qualitatively  different  from  all  of  the 
dabt  instruments  that  the  taxpayer 
purchases  fmra  customers,  a  sale  of  that 
debt  instrument  does  not  count  as  one 
of  the  60  instruments  sold,  and  that  debt 
instnmient  is  not  included  in  either  the 
numerator  or  the  denominator  under  the 
5%  te^.  The  regulations  contain  an 
exarapfe  that  illustrates  this  principfe. 

The  rules  regarding  the  negHgible 
sales  exemption  are  generally  effective 
for  taxable  years  ending  on  or  after 
December  31, 1993.  The  special  rules  for 
members  of  a  consolidated  group, 
however,  are  effective  for  taxable  years 
beginning  on  or  after  January  23, 1997. 
Furthw,  a  taxpayer  may  rely  on  the 
rales  set  out  in  §  1.475(c)-lT(b)  (as 
contained  in  26  CFR  part  1  revised  April 
1,  1996)  for  taxable  years  beginning 
before  January  23, 1997,  provided  the 
taxpayer  applies  that  paragraph 
reasonably  and  consistently. 

Dealer  in  Securities — Issuance  of  Life 
Insurance  Products 

The  final  regulations  adopt  without 
change  a  provision  in  the  1995  proposed 
regulations  to  clarify  that  a  life 
insurance  company  does  not  become  a 
dealer  in  securities  solely  by  selling 
annalty,  endowment,  or  life  insurance 
contracts  to  its  customers. 

Under  the  final  regulations  and  the 
December  28. 1993,  proposed 
regulations,  a  contract  that  is  treated  for 
federal  income  tax  purposes  as  an 
annuity,  endowment,  or  life  insurance 
contract  is  deemed  to  have  been 
identified  as  held  for  investment,  and  is 
therefore  not  marked  to  market  by  the 
policy  holder.  This  rule  was  necessary 
because  variable  life  and  annuity 


products  fell  within  the  Iteral  fenpiafs 
of  section  475(c)(2KE).  Because  many  . 
life  insurance  eampanias  sell  these 
insaraace  contracts  to  thair  customers, 
some  commenters  on  the  1993  proposal 
had  asked  «vhether  these  life  insurance 
companies  were  dealers  in  securities. 
There  is  no  imticatitm  thM  Congress 
intended  for  a  life  insurance  company 
that  was  not  otherwise  a  dealer  in 
securities  to  be  characterized  as  a  deafer 
merely  because  it  sells  life  insurance 
policies  to  its  customers. 

Several  commentecs  requested  that 
certain  activities  not  cause  dealer  status 
under  section  475  because  those 
activities,  although  described  by  section 
475,  traditionally  had  not  been 
considered  deafer  activities.  Those 
comments  were  generally  rejected. 
Confess  determined  that  section  475 
would  bestow  dealer  status  on  taxpayers 
who  had  not  been  thought  of  as  dealers 
prior  to  the  enactment  of  section  475. 
Thus,  the  final  regulations  do  not  adopt 

E reposals  that  making  and  selHng  policy 
Mns  should  not  cause  an  insurance 
company  to  be  a  dealer  in  securities  and 
that  sales  of  student  loans  or  auto  loans 
and  sales  of  loan  participations  should 
not  be  taken  into  account  in 
determining  whether  a  taxpayer  is  a 
dealer  in  seciirities.  Of  course,  if  a  feed 
bank  never  owns  a  particular  portion  of 
a  lean  for  tax  purposes  (because  soaae 
other  participating  fender  always  had 
the  economic  benefits  and  burdens  of 
that  portion),  then  the  lead  bank  cannot 
sell  that  portion  to  that  other 
participating  fender.  Thus,  the  lead 
baidi^  is  not  a  dealer  in  securities  by 
reason  of  diese  participations. 

Definkioa  of  Security 

Under  the  final  regulations,  certain 
items  are  not  securities  within  the 
meaning  of  section  475(cK2).  These 
items  include  both  debt  issued  by  the 
taxpayer  and  any  security  (determined 
witiiout  regard  to  this  pvovisicm)  if 
section  1032  bars  recognition  of  gain  or 
loss  by  the  taxpayer  with  respect  to  that 
security. 

The  nnal  regufetions  adopt  without 
change  the  provisions  in  the  1995 
proposed  regulations  that  exclude  from 
the  definition  of  security  all  REMIC 
residual  interests  acquired  on  or  after 
January  4, 1995.  This  rule  was  adopted 
because  applying  section  475  to  residual 
interests  would  undermine  the 
Congressional  design  for  taxing  REMIC 
income,  including  the  intended 
operation  of  sections  860C  and  860E 
(relating  to  excess  inclusions). 

Unlike  the  1995  proposed  regulations, 
the  temporary  regulations  excluded  only 
some  residual  interests  from  the 
definition  of  security.  Specifically,  the 
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temporary  regulations  excluded  only 
negative  value  residual  interests  (NVRIs) 
in  a  REMIC  and  other  arrangements  that 
are  determined  to  have  substantially  the 
same  economic  effect  as  NVRIs.  Under 
the  final  regulations,  this  exclusion 
continues  to  apply  to  NVRIs  acquired 
before  January  4, 1995. 

One  commenter  acknowledged  the 
tension  between  mark-to-market 
accounting'and  the  excess  inclusipn 
rules,  but  proposed  to  address  that 
problem  in  another  way.  Under  the 
commenter's  proposal,  a  dealer  would 
be  permitted  to  mark  to  market  a 
residual  interest,  but  any  loss  resulting 
from  the  mark  would  be  taken  into 
account  only  to  the  extent  that  the  loss 
exceeded  the  amount  of  excess 
inclusion  with  respect  to  that  residual 
interest  for  the  taxable  year. 

The  IRS  and  Treasury  believe  that  this 
comment  does  not  address  the  tension 
between  mark-to-market  accounting  and 
section  860C.  Apart  from  the  excess 
inclusion  rules,  the  REMIC  provisions 
contemplate  income  inclusions  (and 
corresponding  basis  increases)  that  are 
not  necessarily  associated  with 
increases  in  the  value  of  the  residual 
interest.  Under  the  commenter's 
proposal,  a  dealer  could  claim  a  loss  by 
marking  to  market  a  residual  interest 
where  the  increased  basis  in  the  interest 
resulted  from  an  allocation  of  REMIC 
income  that  was  unaccompanied  by  an 
increase  in  value.  Thus,  the  dealer  could 
avoid  its  allocable  share  of  REMIC 
income  and  thereby  frustrate  the  taxing 
regime  contemplated  for  residual 
interests. 

Moreover,  adopting  this  comment 
would  require  additional,  complex 
rules,  and  the  burden  of  administering 
those  rules  would  not  be  justified  by  the 
potential  benefit.  For  example,  under 
the  proposal,  a  taxpayer  would  have  one 
basis  in  a  residual  interest  for  purposes 
of  section  475  and  a  different  basis  in 
the  residual  interest  for  purposes  of 
section  860C(d).  Also,  adopting  the 
proposal  would  require  rules  to 
coordinate  losses  that  are  limited  under 
section  475  with  losses  that  are  limited 
under  section  860C(e)(2). 

Some  commenters  suggested  that 
certain  types  of  assets  should  not  be 
marked  to  market  because  they  may  be 
difficuh  to  value.  Under  section  475, 
however,  ease  of  valuation  is  not 
relevant  in  determining  whether  a 
security  is  required  to  be  marked  to 
market. 

Character  of  Gain  or  Loss 

The  regulations  adopt  without  change 
the  proposed  provision  to  clarify  that 
marking  to  market  a  security  that  is  not 
held  in  connection  with  a  taxpayer's 


activities  as  a  dealer  in  securities  does 
not  affect  the  character  of  gain  or  loss 
from  that  security. 

Ih  addition,  under  a  new  provision  in 
the  final  regulations  that  responds  to 
comments  from  taxpayers,  if  a  dealer  in 
certain  notional  principal  contracts  or 
derivative  securities  (described  in 
section  475(c)(2)  (D)  or  (E))  marks  those 
securities  to  market  because  it  is 
precluded  from  identifying  them  as 
exempt  from  mark-to-market  treatment 
on  the  grounds  that  they  are  heldrfor 
investment,  the  dealer  recognizes 
ordinary  gain  or  loss  with  respect  to 
those  securities. 

Effective  Dates 

These  final  regulations  generally 
apply  to  taxable  years  ending  on  or  after 
E)ecember  31, 1993,  except  as  otherwise 
noted. 

Miscellaneous 

Some  of  the  1993  and  1995  proposed 
regulations  are  reordered. 

Special  Analyses 

It  has  been  determined  that  this 
Treasury  decision  is  not  a  significant 
regulatory  action  as  defined  in  EO 
12866.  Therefore,  a  regulatory 
assessment  is  not  required.  It  also  has 
biieen  determined  that  section  553(b)  of 
the  Administrative  Procedure  Act  (5 
U.S.C.  chapter  5)  does  not  apply  to  these 
regulations.  The  collection  of 
information  required  by  §  1.475(b)-2 
was  contained  in  a  notice  of  proposed 
rulemaking  preceding  these  regulations 
that  was  issued  prior  to  March  29, 1996. 
Moreover,  it  is  hereby  certified  that  the 
collection  of  information  required  by 
§  1.475(c)-l  of  these  regulations 
(regarding  the  intragroup  customer 
election)  does  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  This 
certification  is  based  upon  the  fact  that 
the  election  is  generally  attractive  only 
to  an  affiliated  group  of  taxpayers  that 
files  a  consolidated  return  (generally 
large  businesses),  that  has  elected 
separate  entity  treatment  under 
§  1.1221-2,  and  that  has  an  in-house 
hedge  center  or  securities  dealer  which 
deals  solely  with  other  group  members 
and  which  uses  mark-to-market 
accounting  for  book  purposes.  Thus,  the 
election  is  likely  to  be  made  only  by, 
and  the  collection  of  information 
applies  only  to,  a  very  smallnumber  of 
large  taxpayers.  Therefore,  a  Regulatory 
Flexibility  Analysis  under  the 
Regulatory  Flexibility  Act  (5  U.S.C 
chapter  6)  is  not  required.  Pursuant  to' 
section  7805(0  of  the  Internal  Revenue 
Code,  the  notice  of  proposed  rulemaking 
preceding  these  regulations  was 


submitted  to  the  Small  Business 
Administration  for  comment  on  its 
impact  on  small  business. 

Drafting  Information:  The  principal  authors 
of  these  regulations  are  Robert  B.  Williams 
and  )o  Lynn  Ricks,  OfRce  of  Assistant  Chief 
Counsel  (Financial  Institutions  and 
Products),  IRS.  However,  other  personnel 
from  the  IRS  and  Treasury  Department 
participated  in  their  development 

Listof  Subiects 

26  CFR  Part  1 

Income  taxes.  Reporting  and 
recordkeeping  requirements. 

26  CFR  Part  602 

Reporting  and  Tecordkeeping 
requirements. 

Adoption  of  Amendments  to  the 
Regulations 

Accordingly,  26  CFR  parts  1  and  602 
are  amended  as  follows: 

PART  1— INCOME  TAXES 

Paragraph  1.  The  authority  citation 
for  part  1  is  amended  by  removing  the 
entries  for  §§  1.475(b)-lT,  1.475(b)-2T. 
1.475(c)-lT,  1.475(c)-2T.  1.475(d)-lT, 
and  1.475(e)-lT  and  adding  entries  in 
numerical  order  to  read  as  follows: 

Authority:  26  U.S.C.  7805.  •   *  * 

Section  1.475(a)-3  also  issued  under  26 
U.S.C  475(e). 

Section  1.475(b)-l  also  issued  under  26 
U.S.C  475{bK4)  and  26  U.S.C.  475(e). 

Section  1.475(b)-2  also  issued  under  26 
U.S.C  475(b)(2)  and  26  U.S.C  475(e). 

Section  1.475(b)-4  also  issued  under  26 
U.S.C  475(b)(2),  26  U.S.C.  475(e).  and  26 
U.S.C  6001. 

Section  1.475(c)-1  also  issued  under  26 
U.S.C  475(e). 

Section  1.475(c)-2  also  issued  under  26 
U.S.C  475(e)  and  26  U.S.C  860G(e). 
'  Section  1.475(d)-l  also  issued  under  26 
U.S.C.  475(e). 

Section  1.475(e)-1  also  issued  under  26 
U.S.C  475(e).  *  •  * 

§  1.475<bHT,  1.475<b>-CT,  1.475(e)-1T, 
1.475(C)-ZT,  1.475(d>-1T,  and  1.475(e>-1T 
[Removed] 

Par.  2.  Sections  1.475(b)-lT, 
1.475(b)-2T,  1.475(c)-2T.  1.475(d)-lT. 
and  1.475(e)-lT  are  removed. 

Par.  2a.  Paragraph  (a)  of  §  1.475(c)-lT 
is  removed  effective  December  24, 1996, 
and  the  remainder  of  §  1.475(c)-lT  is 
removed  January  23, 1997. 

Par.  3.  Sections  1.475-0, 1.475(a)-3. 
1.475(b)-l,  1.475(bH2).  1.475(b)-4. 
1.475(c)t1,  1.475(c)-2.  1.475(d)-l.  and 
1.475(e)-l  are  added  to  read  as  follows: 

§1.475-0    Table  ot  contents. 

This  section  lists  the  major  captions 
in  §§1.475(a)-3, 1.475(b)-l.  1.475(b)-2, 
1.475(b)-4.  1.475(c)-l,  1.475(c)-2, 
1.475(d)-l,and  1.475(e)-l. 
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§1.475(ahl    [Reserved] 

§1.475(ah2    {Reserved} 

§  t.475(ah3    Acquisition  by  a  dealer  of  a 
security  with  a  substituted  basis. 

(a)  Scope. 

(b)  Rules. 

§1.475(bf-1    Scope  of  exemptiorts  from 
mark-to-market  requirement. 

(a)  Securities  held  for  investment  or  not 
held  for  sale. 

(b)  Securities  deemed  identified  as  held  for 
investment. 

(1)  In  general. 

(2)  Relationships, 
(i)  General  rule, 
(ii)  Attribution. 

(iii)  Trusts  treated  as  partnerships. 

(3)  Securities  traded  on  certain  established 
financial  markets. 

(4)  Changes  in  status. 

(i)  Onset  of  prohibition  against  marking, 
(ii)  Termination  of  prohibition  against 
marking, 
(iii)  Examples. 

(c)  Securities  deemed  not  held  for 
investment:  dealers  in  notional  principal 
contracts  and  derivatives. 

(dj  Special  rule  for  hedges  of  another 
member's  risk, 
(e)  Transitional  rules. 

(1)  Stock,  partnership,  and  beneficial 
ownership  interests  in  certain  controlled 
corporations,  partnerships,  and  trusts  before 
January  23, 1997. 

(i)  In  general. 

(ii)  Control  defined. 

(iii)  Applicability. 

(2)  Dealers  in  notional  principal  contracts 
and  derivatives  acquired  before  January  23, 
1997. 

(i)  General  rule. 

(ii)  Exception  for  securities  not  acquired  in 
dealer  capacity, 
(iii)  Applicability. 

§1.475(b)-2    Exemptions — identification 
requirements. 

(a)  Identification  of  the  basis  for 
exemption.  « 

(b)  Time  for  identifying  a  security  with  a 
substituted  basis. 

(c)  Integrated  transactions  under  §  1.1275- 
6. 

(1)  Definitions. 

(2)  Synthetic  debt  held  by  a  taxpayer  as  a 
result  of  legging  in. 

(3)  Securities  held  after  legging  out. 

$J.475(bh3    [Reserved] 

§  1.475(b}-4     Exemptions — transitional 
issues. 

(a)  Transitional  identification. 

(1)  Certain  securities  previously  identified 
under  section  1236. 

(2)  Consistency  requirement  for  other 
securities. 

(b)  Corrections  on  or  before  lanuary  31, 
1994. 

(1)  Purpose. 

(2)  To  conform  to  §  1.475{b)-l(a). 
(i)  Added  identifications. 

(ii)  Limitations. 

(3)  To  conform  to  §  1.475(b)-l(c). 

(c)  Efiiect  of  corrections. 


Definitions — dealer  in 


§1.475(c)-l 
securities. 

(a)  Dealer-customer  relationship. 

(1)  (Reserved). 

(2)  Transactions  described  in  section 
475(cKl)(B). 

(i)  In  general 

(ii)  Examples.  "T7 

(3)  Related  parties.  "  ,'•■ 
(i)  General  rule. 

(ii)  Special  rule  for  members  of  a 
consolidated  group, 
(iii)  The  intragroup-customer  election. 

(A)  E^ct  of  election. 

(B)  Making  and  revoking  the  election, 
(iv)  Examples. 

(b)  Sellers  of  nonfinancial  goods  and  ' 
services. 

(1)  Purchases  and  sales  of  customer  paper. 

(2)  Definition  of  customer  paper. 

(3)  Exceptions. 

(4)  Election  not  to  be  governed  by  the 
exception  for  sellers  of  nonfinancial  goods  or 
services. 

(i)  Method  of  making  the  election. 

(A)  Taxable  years  ending  after  December 
24, 1996. 

(B)  Taxable  years  ending  on  or  before 
December  24, 1996. 

(ii)  Continued  applicability  of  an  election. 

(c)Taxpayers  that  purchase  securities  fit)m 
customers  but  engage  in  no  more  than 
negligible  sales  of  the  securities. 

(1)  Exemption  from  dealer  status, 
(i)  General  rule. 

(ii)  Election  to  be  treated  as  a  dealer. 

(2)  Negligible  sales. 

(3)  Special  rules  for  members  of  a 
consolidated  group. 

(i)  Intragroup-customer  election  in  effect, 
(ii)  Intragroup-customer  election  not  in 
effect. 

(4)  Special  rules.  -     „ 

(5)  Example. 

(d)  Issuance  of  life  insurance  products. 

§1.47S(c)-2     Definitions — security. 

(a)  Items  that  are  not  securities. 

(b)  Synthetic  debt  that  §  1.1275-6(b)  treats 
the  taxpayer  as  holding. 

(c)  N^ative  value  REMIC  residuals 
acquired  before  January  4, 1995. 

(1)  Description. 

(2)  Special  rules  applicable  to  negative 
value  REMIC  residuals  acquired  before 
January  4, 1995. 

§1.4  75(d)- 1     Character  of  gain  or  loss. 

(a)  Securities  never  held  in  connection 
with  the  taxpayer's  activities  as  a  dealer  in 
securities. 

(b)  Ordinary  treatment  for  notional 
principal  contracts  and  derivatives  held  by 
dealers  in  notional  principal  contracts  and 
derivatives. 

§  1.475(eH     Effective  dates. 

S 1 .475(a)-3    Acquisition  by  a  deaier  of  a 
security  with  a  substituted  basis, 
(a)  Scope.  This  section  applies  if — 
(1)  A  deaier  in  securities  acquires  a 
security  that  is  subject  to  section  475(a) 
and  the  dealer's  basis  in  the  security  is 
determined,  in  whole  or  in  part,  by 
reference  to  the  basis  of  that  security  in 


the  hands  of  the  person  from  whom  the 
security  was  acquired;  or 

(2)  A  dealer  in  securities  acquires  a 
security  that  is  subject  to  section  475(a) 
and  the  dealer's  basis  in  the  security  is 
determined,  in  \(yhole  or  in  part,  by 
reference  to  other  property  held  at  any 
time  by  the  dealer. 

(b)  Rules.  If  this  section  applies  to  a 
security — 

(1)  Section  475(a)  applies  only  to 
changes  in  value  of  the  security 
occurring  after  the  acquisition;  and 

(2)  Any  built-in  gain  or  loss  with 
respect  to  the  security  (based  on  the 
difference  between  the  fair  market  value 
of  the  security  on  the  date  the  dealer 
acquired  it  and  its  basis  to  the  dealer  on 
that  date)  is  taken  into  account  at  the 
time,  and  has  the  character,  provided  by 
the  sections  of  the  Internal  Revenue 
Code  that  would  apply  to  the  built-in 
gain  or  loss  if  section  475(a)  did  not 
apply  to  the  security. 

§  1 .475(b>-1    Scope  of  exemptions  from 
marfc-to-market  requirement 

(a)  Securities  held  for  investment  or 
not  held  for  sale.  Except  as  otherwise 
provided  by  this  section  and  subject  to 
the  identification  requirements  of 
section  475(b)(2),  a  security  is  held  for 
investment  (within  the  meaning  of 
section  475(b)(1)(A))  or  not  held  for  sale 
(within  the  meaning  of  section 
475(b)(1)(B))  if  it  is  not  held  by  the 
taxpayer  primarily  for  sale  to  customers 
in  the  ordinary  course  of  the  taxpayer's 
trade  or  business. 

(b)  Securities  deemed  identified  as 
held  for  investment — (1)  In  general.  The 
following  items  held  by  a  dealer  in 
securities  are  per  se  held  for  investment 
within  the  meaning  of  section 
475(b)(1)(A)  and  are  deemed  to  be 
properly  identiHed  as  such  for  purposes 
of  section  475(b)(2)— 

(i)  Except  as  provided  in  paragraph 
(b)(3)  of  this  section,  stock  in  a 
corporation,  or  a  partnership  or 
beneficial  ownership  interest  in  a 
widely  held  or  publicly  traded 
partnership  or  trust,  to  which  the 
taxpayer  has  a  relationship  specified  in 
paragraph  (b)(2)  of  this  section;  or 

(ii)  A  contract  that  is  treated  for 
federal  income  tax  purposes  as  an 
fmnuity,  endowment,  or  life  insurance 
contract  (see  sections  72,  817,  and 
7702). 

(2)  Relationships — (i)  General  rule. 
The  relationships  speciFied  in  this 
paragraph  (b)(2)  are — 

(A)  Those  described  in  section  267(b) 
(2),  (3).  (10),  (11).  or  (12);  or 

(B)  Those  described  in  section 
707(b)(1)(A)  or  (B). 

(ii)  Attribution.  The  relationships 
described  in  paragraph  (b)(2)(i)  of  this 
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section  are  determined  taking  into 
account  sections  267(c)  and  707(b)(3),  as 
appropriate. 

(iii)  Trusts  treated  as  partnerships. 
For  purposes  of  this  paragraph  (b)(2), 
the  phrase  partnership  or  trust  is 
substituted  for  the  word  partnership  in 
sections  707(b)  (1)  and  (3)rand  a 
reference  to  beneficial  ownership 
interest  is  added  to  each  reference  to 
capital  interest  or  profits  interest  in 
those  sections. 

(3)  Securities  traded  on  certain 
established  financial  markets. 
Paragraph  (b)(l)(i)  of  this  section  does 
not  apply  to  a  security  it— 

(i)  The  security  is  actively  traded 
within  the  meaning  of  §  1.1092(d)-l(a) 
taking  into  account  only  established 
financial  markets  identified  in 
§  1.1092(d)-l (b)(1)  (i)  or  (ii)  (describing 
national  securities  exchanges  and 
interdealer  quotation  systems); 

(ii)  Less  than  15  percent  of  all  of  the 
outstanding  shares  or  interests  in  the 
same  class  are  held  by  the  taxpayer  and 
all  persons  having  a  relationship  to  the 
taxpayer  that  is  specified  in  paragraph 
(b)(2)  of  this  section:  and 

(iii)  If  the  secuuty^as  acquired  (e.g., 
on  original  issue)  ^m  a  person  having 
a  relationship  to  the  taxpayer  that  is 
specified  in  paragraph  (b)(2)  of  this 
section,  then,  after  the  time  the  security 
was  acquired — 

(A)  At  least  one  full  business  day  has 
passed;  and 

(B)  There  has  been  significant  trading 
involving  persons  not  having  a 
relationship  to  the  taxpayer  that  is 
specified  in  paragraph  (b)(2)  of  this 
section. 

(4)  Changes  in  status — (i)  Onset  of 
prohibition  against  marking — (A)  Once 
paragraph  (b)(1)  of  this  section  begins  to 
apply  to  the  security  and  for  so  long  as 
it  continues  to  apply,  section  475(a) 
does  not  apply  to  the  security  in  the 
hands  of  the  taxpayer. 

(B)  If  a  security  has  not  been  timely 
identified  under  section  475(b)(2)  and, 
after  the  last  day  on  which  such  an 
identification  would  have  been  timely, 
paragraph  (b)(1)  of  this  section  begins  to 
apply  to  the  security,  then  the  dealer 
must  recognize  gain  or  loss  on  the 
security  as  if  it  were  sold  for  its  fair 
market  value  as  of  the  close  of  business 
of  the  last  day  before  paragraph  (b)(1)  of 
this  section  begins  to  apply  to  the 
security,  and  gain  or  loss  is  taken  into 
account  at  that  time. 

(ii)  Termination  of  prohibition  against 
marking.  If  a  taxpayer  did  not  timely 
identify  a  security  under  section 
475(b)(2),  and  paragraph  (b)(1)  of  this 
section  applies  to  the  security  on  the 
last  day  on  which  such  an  identification 


would  have  been  timely  but  thereafter 
ceases  to  apply — 

(A)  An  identification  of  the  security 
under  section  475(b)(2]  is  timely  if  made 
on  or  before  the  close  of  the  day 
paragraph  (b)(1)  of  this  section  ceases  to 

apply;  and 

iBj  Unless  the  taxpayer  timely 
identifies  the  security  under  section 
475(b)(2)  (taking  into  account  the 
additional  time  for  identification  that  is 
provided  by  paragraph  (b)(4)(ii)(A)  of 
this  section),  section  475(a)  applies  to 
changes  in  value  of  the  security  aftfer  the 
cessation  in  the  same  manner  as  under 
section  475(b)(3). 

(iii)  Examples.  These  examples 
illustrate  this  paragraph  (b)(4): 

Example  1.  Onset  of  prohibition  against 
marking — [fy]  Facts.  Corporation  Howns  75 
percent  of  the  stock  of  corporation  D.  a  dealer 
in  securities  within  the  meaning  of  section 
475(c)(1).  On  December  1. 1995,  ZJ  acquired 
less  than  half  of  the  stock  in  corporation  X. 
D  did  not  identify  the  stock  for  purposes  of 
seclioif  475(b)(2).  On  July  17, 1996.  H 
acquired  from  other  persons  70  percent  of  the 
stock  of  X.  As  a  result,  D  and  X  became 
related  within  the  meaning  of  paragraph 
(b)(2)(i)  ofthis  section.  The  stock  of  X  is  not 
described  in  [laragraph  (b)(3)  of  this  section 
(concerning  some  securities  traded  on  certain 
established  fmancial  markets). 

(B)  Holding.  Under  paragraph  (b)(4)(i)  of  ■ 
this  section,  D  recognizes  gain  or  loss  on  its 
X  stock  as  if  the  stock  were  sold  for  its  fiair 
market  value  at  the  close  of  business  on  July 
16, 1996,  and  the  gain  or  loss  is  taken  into 
account  at  that  time.  As  with  any  application 
of  section  475(a),  proper  adjustment  is  made 
in  the  amount  of  any  gain  or  loss 
subsequently  realized.  After  July  16, 1996, 
section  475(a}  does  not  apply  to  O's  X  stock 
while  paragraph  (b)(l)(i)  of  this  section 
(concerning  the  relationship  between  Xand 
D]  continues  to  apply. 

Example  2.  Termination  of  prohibition 
against  marking;  retained  securities 
identified  as  held  for  investment — (A)  Facts. 
On  July  1, 1996.  corporation  H  owned  60 
percent  of  the  stock  of  corporation  Y  and  all 
of  the  stock  of  corporation  D,  a  dealer  in 
securities  within  the  meaning  of  section 
475(c)(1).  Thus,  D  and  V  are  related  within 
the  meaning  of  paragraph  (b)(2)(i)  of  this 
section.  Also  on  July  1, 1996,  D  acquired,  as 
an  investment,  10  percent  of  the  slock  of  Y. 
The  stock  of  K  is  not  described  in  paragraph 
(b)(3)  of  this  section  (concerning  some 
securities  traded  on  certain  established 
fmancial  markets).  When  D  acquired  its 
shares  of  y  stock,  it  did  not  identify  them  for 
purposes  of  section  475(b)(2).  On  December 
24, 1996,  D  identified  its  shares  of  Y  stock 
as  held  for  investment  under  section 
475(b)(2).  On  December  30, 1996,  H  sold  all 
of  its  shares  of  stock  in  V  to  an  unrelated 
party.  As  a  result,  Dand  V  ceased  to  be 
related  within  the  meaning  of  paragraph 
(bK2Ki)  of  this  section. 

(B)  Holding.  Under  paragraph  (b)(4)(ii)(A] 
ofthis  section,  identification  of  the  V  shares 
is  timely  if  done  on  or  before  the  close  of 
December  30, 1996.  Because  D  timely 


identified  its  V  shares  under  section 
475(b)(2),  it  continues  after  December  30, 
1996,  to  refrain  frvm  marking  to  market  its 
r  stock. 

Example  3.  Termination  of  prohibition 
against  marking;  retained  securities  not 
identified  as  held  for  investment —  (A)  Facts. 
The  bets  are  the  same  as  in  Example  2  above, 
except  that  D  did  not  identify  its  stock  in  Y 
for  purposes  of  section  475(b)(2)  on  or  before 
December  30, 1996.  Thus.  O  did  not  timely 
identify  these  securities  under  section 
475(b)(2)  (taking  into  account  the  additional 
time  for  identification  provided  in  paragraph 
(b)(4)(ii)(A)  ofthis  section). 

(B)  Holding.  Under  paragraph  (bK4)(ii)(B) 
ofthis  section,  section  475(a)  applies  to 
changes  in  value  of  Z7s  Y  stock  after 
December  30, 1996,  in  the  same  manner  as 
under  section  475(b)(3). 

Thus,  any  appreciation  or  depreciation  that 
occurred  while  the  securities  «vere  prohibited 
from  being  marked  to  market  is  suspended. 
Further,  section  475(a)  applies  only  to  those 
changes  occurring  after  December  30, 1996. 

Example  4.  Acquisition  of  actively  traded 
stock  from  related  party — (A)  Facts. 
Corporation  P  is  the  parent  of  a  consolidated 
group  whose  taxable  year  is  the  calendar       *" 
year,  and  corporation  M,  a  member  of  that 
group,  is  a  dealer  in  securities  within  the 
meaning  of  section  475(c)(1).  Corporation  M 
regularly  acts  as  a  market  maker  with  respect 
to  common  and  preferred  stock  of 
corporation  P.  Corporation  P  has  outstanding 
2,000.000  shares  of  series  X  preferred  stock, 
which  are  traded  on  a  national  securities 
exchange.  During  the  business  day  on 
DecembiBr  29,  1997,  corporation  Psold 
100.000  shares  of  series  X  preferred  stock  to 
corporation  M  for  $100  per  share. 
Subsequently,  also  on  ciecember  29, 1997, 
persons  not  related  to  corporation  M  engaged 
in  significant  trading  of  the  series  X  preferred 
stock.  At  the  close  of  business  on  December 
30, 1997,  the  fair  market  value  of  series  X 
stock  was  $99  per  share.  At  the  close  of 
business  on  December  31, 1997,  the  fair 
market  value  of  series  X  stock  was  $98.50  per 
share.  Corporation  M  sold  the  series  X  stock 
on  the  exchange  on  January  2, 1998.  At  all 
relevant  times,  corporation  Mand  all  persons 
related  to  M  owned  less  than  15%  of  the 
outstanding  series  X  preferred  stock. 

(B)  Holding.  The  100,000  shares  of  series 
X  preferred  stock  held  by  corporation  Mare 
not  subject  to  mark-to-market  treatment 
under  section  475(a)  on  Decemi)er  29,  1997, 
because  at  that  time  the  stock  was  held  for 
less  than  one  full  business  day  and  is 
therefore  treated  as  properly  identified  as 
held  for  investment.  At  the  close  of  business 
on  December  30, 1997,  that  prohibition  on 
marking  ceases  to  appfy,  and  section 
475(b)(3)  begins  to  apply.  The  built-in  loss  is 
suspended,  and  subsequent  appreciation  and 
depreciation  are  subject  to  section  475(a). 
Accordingly,  when  corporation  M  marks  the 
series  X  stock  to  market  at  the  close  of 
business  on  December  31, 1997,  under 
section  475(a)  it  recognizes  and  takes  into 
account  a  loss  of  $.50  per  share.  Under 
section  475(bM3),  when  corporation  M^ells 
the  series  X  stock  on  January  2, 1998.  it  takes 
into  account  the  suspended  loss,  that  is,  the  •^. 
difference  between  the  SlOO  per  share  it  paid' 
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corporation  P  £or  that  stock  and  the  $99-per- 
shaie  foir  market  value  when  section 
475(b)(1)  ceased  to  be  applied  to  the  stock. 
No  deduction,  however,  is  allowed  for  that 
loss.  (See  §  1.1502-13(0(6],  under  which  no 
deduction  is  allowed  to  a  member  of  a 
consolidated  group  for  a  loss  with  respect  to 
a  share  of  stock  of  the  parent  of  that 
consolidated  group,  if  the  member  does  not 
take  the  gain  or  loss  into  account  pursuant 
to  section  475(a).) 

(c)  Securities  deemed  not  held  for 
investment;  dealers  in  notional 
principal  contracts  and  derivatives — (1) 
Except  as  otherwise  determined  by  the 
Commissioner  in  a  revenue  ruling, 
revenue  procedtire,  or  letter  ruling, 
section  475(b)(1)(A)  (exempting  from 
maric-to-market  accoimting  certain 
securities  that  are  held  for  investment) 
does  not  apply  to  a  security  if — 

(i)  The  security  is  described  in  section 
475(c)(2)  (D)  or  (E)  (describing  certain 
notional  principal  contracts  and 
derivative  securities);  and 

(ii)  The  taxpayer  is  a  dealer  in  such 
securities. 

(2)  See  §  1.475(d)-l(b)  for  a  rule 
conconing  the  character  of  gain  or  loss 
on  securities  described  in  this  paragraph 
(c). 

(d)  Special  rule  for  hedges  of  another 
member's  risk.  A  taxpayer  may  identify 
under  section  475(b)(1)(C)  (exempting 
certain  hedges  from  mark-to-market 
accoiuiting)  a  sectirity  that  hedges  a 
position  of  another  member  of  the 
taxpayer's  consolidated  group  if  the 
seciuity  meets  the  following 
requirements — 

(1)  The  security  is  a  hedging 
transaction  within  the  meaning  of 
§  1.1221-2(b): 

(2)  The  security  is  timely  identified  as 
a  hedging  transaction  under  §  1.1221- 
2(e)  (including  identification  of  the 
hedged  item);  and 

(3)  The  sectirity  hedges  a  position  that 
is  not  marked  to  market  under  section 
475(a). 

(e)  Transitional  rules — (1)  Stock, 
partnership,  and  beneficial  ownership 
interests  in  certain  controlled 
corporations,  partnerships,  and  trusts 
before  January  23, 1997— 

(i)  In  general.  The  following  items 
held  by  a  dealer  in  securities  are  per  se 
held  for  investment  within  the  meaning 
of  section  475(b)(l)(A]  and  are  deemed 
to  be  properly  identified  as  such  for 
purposes  of  section  475(b)(2) — 

(A)  Stock  in  a  corporation  that  the 
taxpayer  controls  (within  the  meaning 
of  paragraph  (e)tl)(ii)  of  this  section);  or 

(6)  A  p£utnership  or  beneficial 
ownership  interest  in  a  widely  held  or 
publicly  traded  partnership  or  trust  that 
the  taxpayer  controls  (within  the 
meaning  of  paragraph  (e)(l)(ii)  of  this 
section). 


(ii)  Control  defined.  Control  means 
the  owiership,  directly  or  indirectly 
through  persons  described  in  section 
267(b)  (taking  into  account  section 
267(c)).  of— 

(A)  50  percent  or  more  of  the  total 
combined  voting  power  of  all  classes  of 
stock  entitled  to  vote;  or 

(B)  50  percent  or  more  of  the  capital 
interest,  the  profits  interest,  or  the 
beneficial  ownership  interest  in  the 
widely  held  or  publicly  traded 
partnership  or  trust. 

(iii)  Applicability.  TheTules  of  this 
paragraph  (e)(1)  apply  only  before 
January  23, 1997. 

(2)  Dealers  in  notional  principal 
contracts  and  derivatives  acquired 
"before  January  23. 1 997— 

(i)  General  rule.  Section  475(b)(1)(A) 
(exempting  certain  seciuities  from  mark- 
to-market  accounting)  does  not  apply  to 
a  sectuity  if — 

(A)  The  security  is  described  in 
section  475(c)(2)  (D)  or  (E)  (descril^g 
certain  notional  principal  contracts  and 
derivative  securities);  and 

(B)  The  taxpayer  is  a  dealer  in  such 
securities. 

(ii)  Exception  for  securities  not 
acquired  in  dealer  capacity.  This 
paragraph  (e)(2)  does  not  apply  if  the 
taxpayer  establishes  unambiguously  that 
the  security  was  not  acquired  in  the 
taxpayer's  capacity  as  a  dealer  in  such 
securities. 

(iii)  Applicability.  The  rules  of 
paragraph  (e)(2)  apply  only  to  securities 
acqiiired  before  January  23, 1997. 

S1.47S<b>-2    Exmnptlons— Mantificatkm 
requirements. 

(a)  Identification  of  the  basis  for 
exemption.  An  identification  of  a 
security  as  exempt  from  xofiik  to  market 
does  not  satisfy  section  475(b)(2)  if  it 
fails  to  state  whether  the  security  is 
described  in —  ■    " 

(1)  Either  of  the  first  two 
subparagraphs  of  section  475(b)(1) 
(identifying  a  security  as  held  for 
investment  or  not  held  for  sale);  or 

(2)  The  third  subparagraph  thereof 
(identifying  a  seciuity  as  a  hedge). 

(b)  Time  for  identifying  a  security  with 
a  substituted  basis.  For  purposes  of 
determining  the  timeliness  of  an 
identification  under  section  475(b)(2), 
the  date  that  a  dealer  acquires  a  security 
is  not  affected  by  whether  the  dealer's 
basis  in  the  seciuity  is  determined,  in 
whole  or  in  part,  either  by  reference  to 
the  basis  of  tbe  security  in  the  hands  of 
the  person  fitim  whom  the  security  was 
acquired  or  by  reference  to  other 
property  held  at  any  time  by  the  dealer. 
See  §  1.475(a)-3  for  rules  governing  how 
the  dealer  accoimts  for  such  a  security 

if  this  identification  is  not  made. 


(c)  Integrated  transactions  under 
§1.1275-6— (1)  Definitions.  The 
following  terms  are  used  in  this 
paragraph  (c)  with  the  meanings  that  are 
given  to  them  by  §  1.1275-6:  integrated 
transaction,  legging  into,  legging  out, 
qualifying  debt  instrument,  §  1.1275-6 
hedge,  and  synthetic  debt  instrument. 

(2)  Synthetic  debt  held  by  a  taxpayer 
as  a  result  of  legging  in.  If  a  taxpayer  is 
treated  as  the  holder  of  a  synthetic  debt 
instrument  as  the  result  of  legging  into 
an  integrated  transaction,  then,  for 
purposes  of  the  timeUness  of  an 
identification  imder  section  475(b)(2), 
the  synthetic  debt  instnunent  is  treated 
as  having  the  same  acquisition  date  as 
the  qualifying  debt  instrument.  A  pre- 
leg-in  identification  of  the  qualifying 
debt  instrument  imder  section  475(b)(2) 
applies  to  the  integrated  transaction  as 
well. 

(3)  Securities  held  after  legging  out.  If 
a  taxpayer  legs  out  of  an  integrated 
transaction,  then,  for  purposes  of  the 
timeliness  of  an  identification  under 
section  475(b)(2),  the  qualifying  debt 
instnunent,  or  the  §  1.1275-6  hedge, 
that  remains  in  the  taxpayer's  hands  is 
generally  treated  as  having  been 
acquired,  originated,  or  entered  into,  as 
the  case  may  be,  immediately  after  the 
leg-out.  If  any  loss  at  deduction 
determined  under  §  1.1275-6(d)(2)(ii)(B) 
is  disallowed  by  §  1.1275-6(d)(2)(ii)(D)  ' 
(which  disallows  deductions  when  a 
taxpayer  legs  out  of  an  integrated 
transaction  within  30  days  of  legging 
in),  then,  for  purposes  of  this  section 
and  section  475(b)(2),  the  qualifying 
debt  instnunent  that  remains  in  the 
taxpayer's  hands  is  treated  as  having 
been  acquired  on  the  same  date  that  the 
synthetic  debt  instrument  was  treated  as 
having  been  acquired. 


f1.47S<b)-4    Exemptions— transitional 


(a)  Transitional  identification — (1) 
Certain  securities  previously  identified 
under  section  1236.  If,  as  of  the  close  of 
the  last  taxable  year  ending  before 
December  31, 1993,  a  seciuity  was 
identified  under  section  1236  as  a 
securify  held  for  investment,  the 
security  is  treated  as  being  identified  as  - 
held  for  investment  for  purposes  of 
section  475(b). 

(2)  Consistency  requirement  for  other 
securities.  In  the  case  of  a  security 
(including  a  security  described  in 
section  475(c)(2)(F))  that  is  not 
described  in  paragraph  (a)(1)  of  this 
section  and  that  was  held  by  the 
taxpayer  as  of  the  close  of  the  last 
taxable  year  ending  before  December  31, 
1993,  the  security  is  treated  as  having 
been  properly  identified  under  section 
475(b)(2)  or  475(c)(2)(F)(iii)  if  the 
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information  contained  in  the  dealer's 
books  and  records  as  of  the  close  of  that 
year  supports  the  identiHcaticHi.  If  there 
is  any  ambiguity  in  those  records,  the 
taxpayer  must,  no  later  than  January  31, 
1994,  place  in  its  records  a  statement 
resolving  this  ambiguity  and  indicating 
unambiguously  which  securities  are  to 
be  treated  as  properly  identified.  Any 
information  that  supports  treating  a 
security  as  having  been  properly 
identified  under  section  475(b)(2)  or 
(c)(2)(F)(iii)  must  be  applied 
consistently  ftom  one  seciuity  to 
another. 

(b)  Corrections  on  or  before  January 
31, 1994— {1)  Purpose.  This  paragraph 
(b)  allows  a  taxpayer  to  add  or  remove 
certain  idraitifications  covered  by 

§  I.475(b}-1. 

(2)  To  conform  to  §1.47S(b)-l(a)—{i) 
Added  identifications.  To  the  extent 
permitted  by  paragraph  (b)(2)(ii)  of  this 
section,  a  taxpayer  may  identify  as  being 
described  in  section  475(b)(1)  (A)  or 
(B)- 

(A)  A  security  that  was  held  for 
immediate  sale  but  was  not  held 
■primarily  for  sale  to  customers  in  the 
ordinary  course  of  the  taxpayer's  trade 
or  business  (for  example,  a  trading 
security);  or 

(B)  An  evidence  of  indebtedness  that 
was  not  held  for  sale  to  customers  in  the 
ordinary  course  of  the  taxpayer's  trade 
or  business  and  that  the  taxpayer 
intended  to  hold  for  less  than  one  year. 

(ii)  Umitations.  An  identification 
described  in  paragraph  (b)(2)(i)  of  this 
section  is  permitted  only  if — 

(A)  Prior  to  December  28, 1993.  the 
taxpayer  did  not  identify  as  being 
described  in  section  475(b)(1)  (A)  or  (BJ 
any  of  the  securities  described  in 
paragraph  (b)(2)(i)  of  this  section; 

(B)  The  taxpayer  identifies  every 
security  described  in  paragraph  (bK2)(i) 
of  this  section  for  which  a  timely 
identification  of  the  security  under 

'  section  47S(b)(2)  caimot  be  made  after 
the  date  on  which  the  taxpayer  makes 
these  added  identifications;  and 

(C)  The  identification  is  made  on  or 
before  January  31, 1994. 

(3)  To  conform  to  §  l.475(b)-l(c).  On 
or  before  January  31, 1994,  a  taxpayer 
described  in  §  1.475(b)-l(e)(2)(i)(B)  may 
remove  an  identification  under  section 
475(b)(1)(A)  of  a  security  described  in 
§1.475(b)-l(e)(2)(i)(A). 

(c)  Effect  of  corrections.  An 
identification  added  under  paragraph 
(a)(2)  or  (b)(2)  of  this  section  is  timely 
for  purposes  of  section  475(b)(2)  or 
(c)(2)(F)(iii).  An  identification  removed 
under  paragraph  (a)(2)  or  (b)(3)  of  this 
section  does  not  subject  the  taxpayer  to 
the  provisions  of  section  475(d)(2). 


f  1.475(c)-1    Deflnitione— dealer  In 
secufWee. 

(a)  Dealer-customer  relationship. 
Whether  a  taxpayer  is  transacting 
business  with  customers  is  determined 
on  the  basis  of  all  of  the  facts  and 
circumstances. 

(1)  [Reserved). 

(2)  Transactions  described  in  section 
475(cXl)(Bh-(i]  In  general.  For 
purposes  of  section  475(c)(1)(B).  the 
term  dealer  in  securities  includes,  but  is 
not  limited  to,  a  taxpayer  that,  in  the 
ordinary  course  of  the  taxpayer's  trade 
or  business,  regularly  holds  itself  out  as 
being  willing  and  able  to  enter  into 
either  side  of  a  transaction  enumerated 
in  section  475(c)(1)(B). 

(ii)  Examples.  The  following 
examples  illustrate  the  rules  of  this 
paragraph  (a)(2).  In  the  following 
examples,  B  is  a  bank  and  is  not  a 
member  of  a  consolidated  group: 

Example  J.  B  regularly  offers  to  enter  into 
interest  rate  swaps  with  other  persons  in  the 
ordinary  course  of  its  trade  or  business.  B  is 
willing  to  enter  into  interest  rate  swaps  under 
which  it  either  pays  a  fixed  interest  rate  and 
receives  a  floating  rate  or  pays  a  floating  rate 
and  receives  a  fixed  rate.  B  is  a  dealer  in 
securities  under  section  475{c)(lXB),  and  the 
counterparties  are  its  customers. 

Example  2.  B,  in  the  ordinary  courae  of  its 
trade  or  business,  regularly  holds  itself  out  as 
being  willing  and  able  to  enter  into  either 
side  of  positions  in  a  foreign  currency  with 
other  banks  in  the  intertiaak  market  B's 
activities  in  the  foreign  currency  make  it  a 
dealer  in  securities  under  section 
475(c)(lKB).  and  the  other  lianks  in  the 
interl>ank  market  are  its  customers. 

Example  3.  B  engages  in  frequent 
transactions  in  a  foreign  currency  in  the 
interbank  market.  Unlike  the  facts  in 
Example  2,  however,  B  does  not  regularly 
hold  itself  out  as  being  willing  and  able  to 
enter  into  either  side  of  positions  in  the 
foreign  currency, -and  all  of  B's  transactioss 
are  driven  by  its  internal  need  to  adjust  its 
position  in  the  currency.  No  oth^r 
circumstances  are  present  to  suggest  that  B  is 
a  dealer  in  securities  for  purposes  of  section 
475(c)(1)(B).  B's  activity  in  the  foreign 
ciurency  does  not  qualify  it  as  a  dealer  in 
securities  for  purposes  of  section 
475(c)(lKB),  and  its  transactions  in  the 
interbank  market  are  not  transactions  with 
customers. 

(3)  Related  parties — (i)  General  rule. 
Except  as  provided  in  paragraph 
(a)(3)(ii)  of  this  section  (concerning 
transactions  between  members  of  a 
consolidated  group,  as  defined  in 

§  1. 1502-1  (h)).  a  taxpayer's  transactions 
with  related  persons  may  be 
transactions  with  customers  for 
purposes  of  section  475.  For  example,  if 
a  taxpayer,  in  the  ordinary  coiuse  of  the 
taxpayer's  trade  or  business,  regularly 
holds  itself  out  to  its  foreign 
subsidiaries  or  other  related  persons  as 


being  willing  and  able  to  enter  into 
either  side  of  transactions  enumerated 
in  section  475(c)(1)(B),  the  taxpayer  is  a 
dealer  in  securities  within  the  meaning 
of  section  475(c)(1).  even  if  it  engages  in 
no  other  traiisactions  with  customers. 

(ii)  Special  rule  for  members  of  a 
consolidated  group.  Solely  for  purposes 
of  paragraph  (c)(1)  of  section  475 
(concerning  the  definition  of  dealer  in  ' 
securities)  and  except  as  provided  in 
para^ph  (a)(3)(iii)  of  this  section,  a 
taxpayer's  transactions  with  other 
members  of  its  consolidated  group  are 
not  with  customere.  Accordingly,    ^ 
notwithstanding  paragraph  (a)(2)  of  this 
section,  the  tact  that  a  taxpayer  regularly 
holds  itself  out  to  other  members  Of  its 
consolidated  group  as  being  willing  and 
able  to  enter  into  either  side  of  a 
transaction  enumerated  in  section 
475(c)(1)(B)  does  not  cause  the  taxpayer 
to  be  a  dealer  in  securities  within  the 
meaning  of  section  475(c)(1)(B). 

(iii)  Tne  intragroup-customer 
election — (A)  Effect  of  election.  If  a 
consolidated  group  makes  the 
intragroup-customer  election,  paragraph 
(a)(3)(ii)  of  this  section  (special  rule  for 
members  of  a  consolidated  group)  does 
not  apply  to  the  members  of  the  group. 
Thus,  a  member  of  a  group  that  has 
made  this  election  may  be  a  dealer  in 
securities  within  the  meaning  of  section 
475(c)(1)  even  if  its  only  customer 
transactions  are  with  other  members  of 
its  consolidated  group. 

(B)  Making  ana  revoking  the  election. 
Unless  the  Commissioner  otherwise 
prescribes,  the  intragroup-customer 
election  is  made  by  filing  a  statement 
that  says.  "[Insert  name  and  employer 
identification  number  of  common 
parent)  hereby  makes  the  Intragroup- 
Custoraer  Election  (as  described  in 
§  1.475(c)-l(a)(3Kiii)  of  the  income  tax 
regulations)  for  the  taxable  year  ending 
[describe  the  last  day  of  the  year)  and 
for  subsequent  taxable  years."  The 
statement  must  be  signed  by  the 
common  parent  and  attached  to  the 
timely  filed  federal  income  tax  return 
for  the  consolidated  group  for  that 
taxable  year.  The  election  applies  for 
that  year  and  continues  in  effect  for 
subsequent  years  until  revoked.  The 
election  may  be  revoked  only  with  the 
consent  of  the  Commissioner. 

(iv)  Examples.  The  following 
examples  illustrate  this  paragraph  (a)(3): 

General  Facts.  HC.  a  hedging  center, 
provides  interest  rate  hedges  to  all  of  the 
members  of  its  affiliated  group  (as  defined  in 
section  1504(aKl)).  Because  of  the 
efficiencies  created  by  having  a  centralized 
risk  manager,  group  policy  prohibits 
members  other  than  HC  from  entering  into 
derivative  interest  rate  positions  with  outside 
parties.  HC  r^ulariy  holds  itself  out  as  tteing 
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leiMiitiifaaiii  grmip  aa  footog  witiiag  amA  Mm 
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amit  ralad  ia  aactkw  475<cXlKV)  doas  net 
cauaa  NCto  ha  a  daafar  ia  ascoriHaa  wMMb 
fta  aHaefag  ef  aactioo  479(cHl)IB)-  Because 
■e  alhar  ciacwaalaacas  aae  proaeot  to  suggest 
that  HC  ia  a  Waaler  ia  secMnties  fw  purpeaes 
af  sactieB  47S(cXl)(B),  /4C  is  not  a  dealer  ia 
securities. 

Example  3.  hitragroup-customer  electkm. 
In  addition  to  the  General  Facts  stated  above, 
assume  that  HCs  affiliated  gioup  has  elected 
to  file  a  consolidated  retiulfi  but  has  also 
made  the  intragroup-customer  election  under 
paragraph  (aM3Miii)  of  this  section.  Thus,  the 
analysis  and  result  are  the  same  as  in 
Example  1. 

(b)  Sellers  of  nonfinancial  goods  and 
services — (1)  Purchases  and  sales  of 
customer  paper.  Except  as  provided  in 
paragraph  (b)(3)  of  this  section,  if  a 
taxpayer  would  not  be  a  dealer  in 
securities  within  the  meaning  of  section 
475(c)(1)  but  for  its  purchases  and  sales 
of  debt  instruments  that,  at  the  time  of 
purchase  or  sale,  are  customer  paper 
with  respect  to  either  the  taxpayer  or  a 
corporation  that  is  a  member  of  the 
same  consolidated  group  (as  defined  in 


tanpayer,  n  a  i 

aacognittan  «4 1 

•r  deducti— a  iar  aAdHieag  to  a 

farbad^aklB. 

(4)  Ehsiitm  mt  to  Wfovwmacf  fcythe 
exceptitm  far  mtUa  tftmfimoncM 
goods  or  aervicas.— (i)  Mtdtod  mfmrnking 
the  election.  Unless  the  CaamiaeMMier 
otherwiae  prascribea,  an  electien  trnder 
this  paragMph  frX4)  must  be  made  in 
the  manner,  and  at  the  time,  prescribed 
in  this  paragraph  (bM4)(i).  The  taxpayer 
must  file  with  the  Internal  Revenue 
Service  a  statement  that  says,  "(Inaert 
name  and  taxpayer  identification 
number  of  the  taxpayer)  hereby  elects 
not  to  be  governed  by  §  1.475(c)-l(b)(l) 
of  the  income  tax  regulations  for  the 
taxable  year  ending  (describe  the  last 
day  of  the  year)  and  for  subsequent 
taxable  years." 

(A)  Taxable  years  ending  after 
December  24,  1996.  If  the  first  taxable 
year  subject  to  an  election  under  this 
paragraph  (b)(4)  ends  after  December  24, 
1996,  the  statement  must  be  attached  to 
a  timely  filed  federal  income  tax  return 
for  that  taxable  year. 

(B)  Taxable  years  ending  on  or  before 
December  24.  1996.  If  the  first  taxable 
year  subject  to  an  election  under  this 


•oqniMd  is  not  a  daabr  m  aacuritiM 
withfat  fca  ■aaaiiig  ef  aadton  475<cKl) 
luiiaas  1k«  taxpayer  afacto  to  W  aa 
treated  er,  for  pttrpaaac  of  aeettoa  471 . 
the  taxpayer  accoaato  for  any  sacuiity 
(as  dalnad  in  sectton  475^M2))  as 
inventory. 

(ii)  fJactioH  to  he  tremted  as  a  demigr. 
A  taxpayer  described  hi  paragraph 
(c)(lHi)  of  this  section  elects  te  be 
treated  as  a  dealer  in  securities  by  fUtng 
a  federal  iiHx>me  tax  return  reflectii^ 
the  application  of  section  475(a)  in 
computing  its  taxable  income.        ^.. 

[2)  Negligible  sales.  Solely  for 
purposes  of  paragraph  (c)(1)  of  this 
section,  a  taxpayer  engages  in  negligible 
sales  of  debt  instruments  that  it 
regularly  purchases  from  customers  in 
the  ordinary  course  of  its  business  if, 
and  only  if,  during  the  taxable  year, 
either — 

(i)  The  taxpayer  sells  all  or  part  of 
fewer  than  60  debt  instruments, 
regardless  how  acquired;  or 

(ii)  The  total  adjusted  basis  of  the  debt 
instruments  (or  parts  of  debt 
instruments),  regardless -how  acquired, 
that  the  taxpayer  sells  is  less  than  5 
percent  of  the  total  basis,  immediately 
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after  acquisition,  of  the  debt  instalments 
that  it  acquires  in  that  year. 

(3)  Special  rules  for  members  of  a 
consolidated  ffvup—{i)  Intragmup- 
customer  election  in  effect.  If  a  taxpayer 
is  a  member  of  a  consolidated  group  that 
has  made  the  intragroup-customer 
election  (described  in  paragraph 
(a)(3)(iii)  of  this  section),  the  negligible 
sales  test  in  paragraph  (c)(2)  of  this 
section  takes  into  account  all  of  the 
taxpayer's  sales  of  debt  instruments  to 
other  group  members. 

(ii)  Intragroup-customer  election  not 
in  effect.  If  a  taxpayer  is  a  member  of  a 
consolidated  group  that  has  not  made 
the  intragroup-customer  election 
(described  in  paragraph  (a)(3)(iii)  of  this 
section),  the  taxpayer  satisfies  the 
negligible  sales  test  in  paragraph  (c)(2) 
of  this  section  if  either — 

(A)  The  test  is  satisRed  by  the 
taxpayer,  taking  into  account  sales  of 
debt  instruments  to  other  group 
members  (as  in  paragraph  (c)(3)(i)  of  this 
section);  or 

(B)  The  test  is  satisfied  by  the  group, 
treating  the  members  of  the  group  as  if 
they  were  divisions  of  a  single 
corporation. 

(4)  Special  rules.  Whether  sales  of 
securities  are  negligible  is  determined 
without  regard  to — 

(i)  Sales  of  securities  that  are 
necessitated  by  exceptional 
circumstances  and  that  are  not 
undertaken  as  recurring  business 
activities; 

(ii)  Sales  of  debt  instruments  that 
decline  in  quality  while  in  the 
taxpayer's  hands  and  that  are  sold 
pursuant  to  an  established  policy  of  the 
taxpayer  to  dispose  of  debt  instruments 
below  a  certain  quality;  or 

(iii)  Acquisitions  and  sales  of  debt 
instruments  that  are  qualitatively 
different  from  all  debt  instruments  that 
the  taxpayer  purchases  htim  customers 
in  the  ordinary  course  of  its  business. 

(5)  Example.  The  following  example 
illustrates  paragraph  (c)(4)(iii)  of  this 
section: 

Example.  I,  an  insurance  company, 
regularly  makes  policy  loans  to  its  customers 
but  does  not  sell  them.  /,  however,  actively 
trades  Treasury  securities.  No  other 
circumstances  are  present  to  suggest  that  /  is 
a  dealer  in  securities  for  purposes  of  section 
475(cMl)-  Since  the  Treasuries  are 
qualitatively  different  from  the  policy  loans 
that  /originates,  under  paragraph  (c)(4)(iii)  of 
this  section,  /  disregards  the  purchases  and 
sales  of  Treasuries  in  applying  the  negligible 
sales  test  in  paragraph  (c)(2)  of  this  section. 

(d)  Issuance  of  life  insurance 
products.  A  life  insurance  company  that 
is  not  otherwise  a  dealer  in  securities 
within  the  meaning  of  section  475(c)(1) 
does  not  become  a  dealer  in  securities 


solely  because  it  regularly  issues  life 
insurance  products  to  its  customers  in 
the  ordinary  course  of  a  trade  or 
business.  For  purposes  of  the  preceding 
sentence,  the  term  life  insurance 
product  means  a  contract  that  is  treated 
for  federal  income  tax  purposes  as  an 
aimuity,  mdowment,  or  lifiB  insurance 
contract.  See  sections  72,  817,  and  7702. 

S1.475(c>-2    DeflnWona    aecurity. 

(a)  Items  that  are  not  securities.  The 
following  items  are  not  securities  within 
the  meaning  of  section  475(c)(2)  with 
respect  to  a  taxpayer  and,  therefore,  are 
not  subject  to  section  475 — 

(1)  A  security  (determined  without 
regard  to  th»s  paragraph  (a))  if  section 
1032  prevents  the  taxpayer  from 
recognizing  gain  or  loss  with  respect  to 
that  security; 

(2)  A  debt  instrument  issued  by  the 
taxpayer  (including  a  synthetic  debt 
instrument,  within  the  meaning  of 

§  1.1275-6(b)(4),  that  §  1.1275-6(b) 
treats  the  taxpayer  as  having  issued);  or 

(3)  A  REMIC  residual  interest,  or  an 
interest  or  arrangement  that  is 
determined  by  the  Commissioner  to 
have  substantially  the  same  economic 
effect,  if  the  residual  interest  or  the 
interest  or  arrangement  is  acquired  on  or 
after  January  4, 1995. 

(b)  Synthetic  debt  that  §  1.1275-6(b) 
treats  the  taxpayer  as  holding.  If 

§  1.1275-6  treats  a  taxpayer  as  the 
holder  of  a  synthetic  debt  instrument 
(within  the  meaning  of  §  1.1275- 
6(b)(4)),  the  synthetic  debt  instrument  is 
a  security  held  by  the  taxpayer  within 
the  meaning  of  section  475(c)(2)(C). 

(c)  Negative  value  REMIC  residuals 
acquired  before  fanuary  4,  1995.  A 
REMIC  residual  interest  that  is 
described  in  paragraph  (c)(1)  of  this 
section  or  an  interest  or  arrangement 
that  is  determined  by  the  Commissioner 
to  have  substantially  the  same  economic 
effisct  is  not  a  security  within  the 
meaning  of  section  475(c)(2). 

(1)  Description.  A  residual  interest  in 
a  REMIC  is  described  in  this  paragraph 
(c)(1)  if,  on  the  date  the  taxpayer 
acquires  the  residual  interest,  the 
present  value  of  the  anticipated  tax 
liabilities  associated  with  holding  the 
interest  exceeds  the  sum  of — 

(i)  The  present  value  of  the  expected 
future  distributions  on  the  interest;  and 

(ii)  The  present  value  of  the 
anticipated  tax  savings  associated  with 
holding  the  interest  as  the  REMIC 
generates  losses. 

(2)  Special  rules  applicable  to 
negative  value  REAOC  residuals 
acquired  before  January  4, 1995.  Solely 
for  purposes  of  this  paragraph  (c) — 

(i)  If  a  transferee  taxpayer  acquires  a 
residual  interest  with  a  basis 


determined  by  reference  to  the 
transferor's  basis,  then  the  transferee  is 
deemed  to  acquire  the  interest  on  the 
date  the  transferor  acquired  it  (or  is 
deemed  to  acquire  it  under  this 
paragraph  (c)(2)(i)). 

(ii)  Anticipated  tax  liabilities, 
expected  fututa  distributions,  and 
antfcipated  tax  savings  are  determined 
under  the  rules  in  §  1.860E-2(a)(3)  and 
without  regard  to  the  operation  of 
section  475. 

(iii)  Present  values  are  determined 
under  the  rules  in  §  1.860E-2(a)(4). 

f1^75(d>-l    Ctiaracterofgainorloes. 

(a)  Securities  never  held  in  connection 
with  the  taxpayer's  activities  as  a  dealer 
in  securities.  If  a  security  is  never  held 
in  connection  with  the  taxpayer's 
activities  as  a  dealer  in  securities, 
section  475(d)(3)(A)  does  not  affect  the 
character  of  gain  or  loss  from  the 
security,  even  if  the  taxpayer  fails  to 
identify  the  security  under  section 
475(b)(2). 

0>)  Ordinary  treatment  for  notional 
principal  contracts  and  derivatives  held 
by  dealers  in  notional  principal 
contracts  and  derivatives.  Section 
475(d)(3")(B)(ii)  (concerning  the 
character  of  gain  or  loss  with  respect  to 
a  sectuity  held  by  a  person  other  than 
in  connection  with  its  activities  as  a 
dealer  in  securities)  does  not  apply  to  a 
security  if  §  1.475(b)-l(c)  and  the 
absence  of  a  determination  by  the 
Commissioner  prevent  secticm 
475(b)(1)(A)  from  applying  to  the 
security. 

S  1.475(»H    Effective  dales. 

(a)  and  (b)  (Reserved). 

(c)  Section  1.475(a)-3  (concerning 
acquisition  by  a  dealer  of  a  security  with 
a  substituted  basis)  applies  to  securities 
acquired,  originated,  or  entered  into  on 
or  after  January  4, 1995. 

(d)  Except  as  provided  elsewhere  in 
this  paragraph  (d),  §  1.475(b)-l 
(concerning  the  scope  of  exemptions 
from  the  mark-to-market  requirement) 
applies  to  taxable  years  ending  on  or 
after  December  31, 1993. 

<1)  Section  1.475tb)-l(b)  applies  as 
follows: 

(i)  Section  1.475(b)-l(b)(l)(i) 
(concerning  equity  interests  issued  by  a 
related  person)  applies  beginning  June 
19,  1996.  If,  on  June  18, 1996,  a  security 
is  subject  to  mark-to-market  accounting 
and,  on  June  19, 1996.  §  1.475(b)-l(b)(l) 
begins  to  apply  to  the  security  solely 
because  of  the  effective  dates  in  this 
paragraph  (d)  (rather  than  because  of  a 
change  in  facts),  then  the  rules  of 
§  1.475(b)-l(b)(4)(i){A)  (concerning  the 
prohibition  against  marking)  apply,  but 
§  1.475(b)-l(b)(4)(i)(B)  (imposing  a 
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DUffk-to-maiket  an  ft*  day  bafore  ttte 
OBMt  of  the  prohiUUon)  does  not  apply. 

(ii)  Section  1.47S(bM<b)(2) 
(coBeeming  releiraBt  i«l«tianchip«  for 
purpoees  of  dctenniniBg  wfaethw  equity 
interests  in  related  persons  are 
{MK^bited  from  beiag  nurked  to 
■Mi^et)  applies  beginning  fane  19. 
1996. 

(iii)  Section  1.475(b>-l&X3) 
(concaraing  certain  actively  traded 
securities)  applies  beginning  )une  19, 
1996,  to  secvtrities  held  on  or  after  that 
date,  except  for  securities  described  in 
§  1.475(b}-l(eXlMi)  (concerning  equity 
interests  issued  by  controlled  entities). 
If  a  security  is  descrttwd  in  §  1.475(b)- 
l(e)(l)a).  S  1.475(bH(b)(3)  applies  oaly 
on  or  sifter  Januuy  23.  1907  if  the 
security  is  held  on  or  after  that  date.  If 
§  1.475(b)-l(b)(l)  ceases  to  apply  to  a 
security  by  virtue  of  the  operation  of 
tltts  pangraph  (dKlXiii).  the  rules  of 
$  1.475(b)-l(b)(4)(ii)  apply  to  the 
cessation. 

(iv)  Except  to  the  extent  provided  in 
paragraph  (dXD  of  this  section, 
§  l,475^)-l{bX4)  (concerning  chuiges 
in  statua)  applies  beginning  June  19, 
1996. 

(2)  Section  1.475(l^l(c)  (concerning 
securities  deemed  not  held  for 
investment  by  dealers  in  notional 
principal  contracts  and  derivatives] 
appties  to  secioities  acquired  ea  or  ahn 
Jaaaafy  23, 1997. 

(3)  SectioB  1.475(b)-l(d)  (caooaiBiog 
the  npocial  rule  far  he«iges  of  aiMither 
menil>a''s  risk)  is  eSective  for  securities 
acquired,  originated,  or  entered  into  on 
or  afkar  January  23,  1997. 

(a)  Section  1.475(b)-2  (concerning 
identification  of  securities  that  are 
exempt  from  mark-to-mark*t  treataiea^ 
applies  as  follows: 

(1)  Section  1.475(b)-2(a)  (concerning 
Ae  general  rules  for  identification  of 
basis  for  exemption  from  mark  to  mariwt 
treatment)  applies  to  identifications 
made  on  or  after  July  1 ,  1997. 

(2)  Section  1.475(b)-2(b)  (concerning 
time  fior  identifying  a  security  with  a 
substituted  basis)  applies  to  securities 
acquired,  originated,  or  entered  into  on 
or  after  January  4, 1995. 

(3)  Section  1.475(b)-2(c)  (concerning 
identification  in  the  context  of 
integrated  transactions  under  §  1.1275- 
6)  applies  on  and  after  August  13, 1996 
(the  efiiective  date  of  §  1.1275-6). 

(f)  (Reserved). 

(g)  Section  1.475(b)-4  (concerning 
transitioiuil  issues  relating  to 
exemptions)  applies  to  taxable  years 
ending  on  or  after  December  31,  1993. 

(h)  Section  1.475(c)-l  applies  as 
follows: 

(1)  Except  as  otherwise  provided  in 
this  paragraph  (h)(1).  §  1.475(c)-l(a) 


fconcerafaig  fta  daakr-castoinw 
reiatioiithip)  aiq^ttae  to  tax^le  yean 
beginniag  on  or  after  Jaauaty  1, 1995. 

Q)  [Raaarvad). 

(U)  SactioD  1.47S(e)-l(aX2)(ii) 
(ilhistrating  rales  cenoeining  the  deaksr- 
cuetomar  ralatiooah^)  applies  to 
taxable  years  beginniag  on  at  after  June 
28. 1996. 

(iii)  (A)  Section  1.475(c)-KaX3) 
applies  to  taxable  yaars  beginning  on  at 
after  June  20. 1996,  except  for 
transactions  between  members  of  the 
same  consolidated  group. 

(B)  Far  transactions  between  members 
of  the  same  consolidated  group, 
paragraph  §  1.47S(c)-l(aX3)  applies.to 
taxable  years  begkaaiBg  on  oi*  alter 
December  24, 1996. 

(2)  Section  1.475(c)-Kb)  (concerning 
sellers  of  nonfiaancial  goods  and 
services)  applies  to  taxable  years  ending 
on  or  after  Deoin^r  31, 1993. 

(3)  Except  ai  otherwise  provided  in 
this  pamgiapfa  (hX3),  section  1.475(c)- 
1(c)  (coooeming  taxpayers  that  purchase 
seciiritias  birt  ^igage  in  no  more  than 
negligible  sales  (^the  securities)  applies 
to  taxable  jrears  ending  on  or  after 
December  31, 1993. 

(i)  Section  I.475(c>-1  (g)(3)  (special 
rules  for  members  of  a  consolidated 
group)  is  effective  irar  taxable  years 
beginning  on  or  after  December  24, 
1996. 

(ii)  A  taxpayer  laay  rely  on  the  rules 
sat  out  in  8 1.475(c)-lT(b)  {»s  contained 
in  26  CFR  part  1  revised  April  1. 1996) 
for  taxable  3wars  beginning  before 
January  23,  1997,  provided  the  taxpayer 
applies  that  para^aph  reasonably  and 
consistently. 

(4)  Section  1.475(c)-l(d)  (conc^taing 
the  issiianoe  of  Uis  insuraace  jweducts) 
^plies  to  taxable  years  begiaaing  oa  or 
after  January  1, 1995. 

(i)  Section  1.47S(c)-2  (c(»ceming  the 
definition  of  secivity)  applies  to  taxable 
years  ending  on  or  after  December  31, 
1993.  By  its  terms,  however,  §  1.475(c>- 
2(a)(3)  applies  only  to  residual  interests 
or  to  interests  or  arrangements  that  are 
acquired  on  or  after  January  4, 1995;  and 
the  integrated  transactions  that  are 
refiarred  to  in  §§  1.475(c>-2(a)(2)  and 
1.475(cK2(b)  exist  only  aftw  August  13, 
1996  (the  effective  date  of  §  1.1275-6). 

(j)  Section  1.475(d)-l  (concerning  the 
character  of  gain  or  loss)  applies  to 
taxable  years  ending  on  or  after 
December  31, 1993. 

PART  602--OMB  CONTROL  NUMBERS 
UNDER  THE  PAPERWORK 
REDUCTION  ACT 

Par.  4.  The  authority  citation  for  part 
602  continues  to  read  as  follows: 
Authority:  26  U.S.C  7805. 


Par.  S.  In  S  602.101  patagrai^  (c)  is 
ameiuledby: 

1.  Baaaoviag  tkt  follearii^  aatfy  fraai 
tketdble: 

f  902.101    0MB 


(c) 


CFR  part  ar 


Cunanl 
0MB  con- 

tnlNo. 


1.475(b)-2T 


1546-1422 


2.  Adding  aa  entry  in  numerical  ocder 
to  tfaa  table  to  read  aa  follows: 


1602.101    OMBCeakol 
(c)  •  •  • 


CFR  part  ar 


Cunant 
0M8  con- 
trol No. 


1.475<^-4 _..      1546-1406 


Appmved:  OacnoBfaer  S,  19M. 


Coattmiuimwr  ofbitonttii  Jtevaaue. 
BeaayClaMa^, 

Acting  Assatant  Secretary  of  the  Treaeuiy. 
fPR  Doc.  96-32248  Piled  12-23-96;  8:45  am) 


DEPARTMENT  Of  DEFINSE 
Dspfli^nMffit  of  tRO  Plwy 
32CFRPMt7W 

T^WMMMQ  CoNlwona  at  Saa,  1  v72 

AQENCY:  Department  of  the  Navy.  DCO. 
ACTKM:  Final  rule. 


':  The  Department  of  the  Navy 
is  amending  its  certifications  and 
exemptions  imder  the  International 
Regulations  for  Preventing  Collisions  at 
Sea.  1972  (72  COLREGS).  The  Deputy 
Assistant  Judge  Advocate  General 
(Admiralty)  of  the  Navy  has  determined 
that  prior  certifications  of 
noncompliance  for  USS  BUTTE  (AE  27), 
USS  SANTA  BARBARA  (AE  28),  and 
USS  MOUNT  BAKER  (AE  34)  should  be 
amended.  The  intended  efiisct  of  this 
rule  is  to  warn  mariners  in  waters  where 
72  COLREGS  apply. 
EFFECTIVE  DATE:  December  10, 1996. 
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FOR  njRTMBI  WKMMnON 
OOMACTiLieutoMnt  Tikt.  Carios,  lAGC, 
USNK,  Associate  Acbsiraky  CcHuis»I, 
Office  of  th«  Ms*  Advocate  Geamal, 
Navy  Dapartnaat.  200  Stovail  Stiaat, 
Alaxaadria.  VA  22332-240e.Ta)8p)ione 
w:  (703) 325-9744. 


47CFflP«t73 


WmJtMBITAIIV  MFORMATIOM:  Pursuant 
to  the  authority  granted  in  33  U.S.C 
1605,  the  Department  of  the  Navy 
amends  32  CFR  Part  706.  This 
amendment  provides  notice  that  the 
Deputy  Assistant  Judge  Advocate 
General  (Admiralty)  of  the  Navy,  under 
authority  delegated  by  the  Secretny  of 
the  Navy,  has  determined  that  ceitaiB 
navigation  lights  on  USS  BUTTE  (AE 
27).  USS  SANTA  BARBARA  (AE  29). 
and  USS  MOUNT  BAKER  (AE  34). 
previously  certified  as  not  in 
compliance  with  72  COLREGS,  now 
comply  with  the  applicable  72 
COLREGS  raquiiements.  Specifically, 
the  hiHizontal  separation  between  the 
forward  and  alt  masthead  lights  am  each 
.  vessel  is  now  greater  than  one  half  of 
the  length  of  the  vessel  as  rehired  by 
Annex  I,  paragraph  3(a). 

Moreover,  it  has  been'delmmiiwd,  in 
accordance  with  32  CFR  Parts  296  and 
701,  that  publication  of  this  amendment 
for  public  comment  prior  to  adoption  is 
impracticable,  unnecessary,  and 
contrary  to  pi^Uc  interest  since  it  is 
based  on  technical  findings  that  the 
placement  of  lights  on  these  vessels  in 
a  manner  diflFwently  from  that 
prescribed  herein  wrill  adversely  affect 
the  vessels'  ability  to  perform  their 
military  functions. 

List  of  Siriiyecte  in  32  CFR  Part  7M 

Marine  safety.  Navigation  (water),  and 
Vessels. 

Accordingly.  32  CFR  Part  706  is 
amended  as  follows: 

PAfIT  TOe    [AMgWDCD] 

1.  The  authority  citation  for  32  CFR 
Part  706  continues  to  read  as  follows: 

AathMtty:  33  U.S.C.  1889. 

2.  Table  Five  of  §  706.2  is  amended  by 
deleting  the  entries  for  USS  BUTTE  (AE 
27),  USS  SANTA  BARBARA  (AE  28). 
and  USS  MOUNT  BAKER  (AE  34). 

Dated:  December  10, 1996. 
Approved: 
W.T.  Storz. 

Commander.  }AGC.  U.S.  Navy  Deputy 
Assistant  fudge  Advocate  General 
(Admiralty),  Acting. 
|FR  Doc.  96-32574  Filed  12-23-96;  8:45  am) 

BM-LMQ  CObC  MIO-FF-P 


AOCMCV:  Fedaml  CommunicatieBS 

Commission. 

ACnON:  Final  lufo. 


I  TheComnisaea,  at  tin 
re«|uegt  of  HiWtoilgo  County 
Bfaadcastors,  allots  Channel  279C3  to 
Lordsburg,  New  Mexico,  as  the 
cmnraunity's  secmid  focal  FM  service. 
SeefiO  FR  39142,  August  1, 1995. 
Channel  279C3  can  be  alfotted  to 
Loidsburg  in  compliance  with  the 
Commissiim's  minimum  distance 
separation  nquiraments  without  the 
iotpoeition  of  a  site  restriction,  at 
coordinates  32-20-46  North  Latitude 
and  106-42-36  West  Longitude. 
Mexican  concurrence  in  tibe  alfotment 
has  been  received  since  Lordaburg  is 
located  within  320  kifometiws  (199 
nifos)  of  the  U.S.-Mexican  besdar.  With 
this  action,  this  prooaedii^  i« 
teiminated. 

OATW:  ESactive  February  3, 1997.  The 
window  period  for  liliHg  appiioations 
witi  epen  on  February  3, 1997,  and 
close  on  Maich  6, 1997. 


ran  Fuwiiwt  woiWKkTion  contact: 
LesKe  K.  Shapiro,  Mass  Media  Bureau, 
(202)  419-2180. 

tUPrnjEMEmun  MFOMMTION:  This  is  a 
synopsis  of  the  Commission's  Report 
and  Order,  MM  Docket  No.  95-112, 
adopted  December  13, 1996,  and 
released  December  20,  1996.  The  full 
text  of  this  Commission  decision  is 
available  for  inspection  and  copying 
during  normal  business  hours  in  the 
FCC  Reference  Center  (Room  239),  1919 
M  Street.  NW,  Washington,  D.C.  The 
complete  text  of  this  decision  may  also 
be  purc^sed  from  the  Commission's 
copy  contractor,  bitemational 
Transcription  Service,  Inc.,  (202)  857- 
3800,  2100  M  Street,  N.W.,  Suite  140, 
Washington,  D.C  20037. 

List  of  SolqeGts  in  47  CFR  Part  73 

Radio  broadcasting. 

Part  73  of  Title  47  of  the  Code  of 
Federal  Regulations  is  amended  as 
follows: 

PART  73— [AMENDED] 

1.  The  authority  citation  for  Part  73 
continues  to  read  as  follows: 

Authority:  Sees.  303, 48  Stat.,  as  amended, 
1082:  47  U.S.C.  154,  as  amended. 


%nM2   lAnwMladl 

2.  Section  73.202(b).  iha  Table  of  FM 
Allotments  uadw  New  Mexico,  is 
amended  by  MMiag  Channel  279C3  at 
Lordsburg. 

IC— I— niwrtnaiH 

>A.I 
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{MM  OodHl  IMl  99~f  74;  MM-^Mfl] 


Radicl 

I  nowwilon,  AL 

AQCMCV:  Federal  CommunicatMms 
Cemmiasion. 

Final  rale. 


8UMMMY:  l^is  doouneat  allato  Channel 
249A  to  TlMMaasten,  Alabama,  as  that 
community's  first  local  aural 
transmission  service,  in  roapaaoo  to  a 
petition  for  rule  making  filed  by  Andaea 
Reynolds.  See  61  FR  47470,  September 
9, 1996.  Coordiaates  used  for  Channel 
249A  at  ThomasloA,  are  32-14-11 1 
Latitude  and  87-40-46  West  I 
With  this  action,  tiia  proceodiag  is 
terminated. 

OAHS:  Effective  February  3, 1997.  Tte 
window  period  for  filing  applfoaCfons 
for  Channel  249A  at  Thomaaton, 
Alabama,  wiH  open  on  Febmary  3, 
1997,  and  cloae  on  March  6,  1997. 
fORRimTtElt  MPOWMTKSM  CONTACT: 
Nancy  Joyner,  Mass  Media  Bureau,  (202) 
418-2180.  Questions  related  to  the 
window  application  filing  process  for 
Channel  249A  at  Thomaston,  Alabama, 
should  be  addressed  to  the  Audio 
Services  Division,  Mass  Media  Bureau, 
(202) 418-2700. 

SUPPlfMBITARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission's  Report 
and  Order,  MM  Docket  No.  96-174, 
adopted  December  13, 1996,  and 
rel^sed  December  20, 1996.  The  hill 
text  of  this  Commission  decision  is 
available  for  inspection  and  copying 
during  normal  business  hours  in  the 
FCC's  Reference  Center  (Room  239), 
1919  M  Street,  NW,  Washington,  D.C 
The  complete  text  of  this  decision  may 
also  be  purchased  h^m  the 
Commission's  copy  contractors. 
International  Transcription  Service, 
Inc.,  (202)  857-3800,  located  at  1919  M 
Street,  N.W.,  Room  246,  or  2100  M 
Street,  N.W.,  Suite  140,  Washington, 
D.C.  20037. 

List  of  Subiects  in  47  CFR  Part  73 

Radio  broadcasting. 
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Part  73  of  title  47  of  the  Code  of 
Fedej^l  Regulations  is  amended  as 
follows: 

PART7a-(AMENDED] 

1.  The  authority  citation  for  Part  73 
continues  to  read  as  follows: 

Authority:  Sees.  303,  48  Stat.,  as  amended, 
1082;  47  U.S.C.  154,  as  amended. 

S  73.202    (Amended] 

2.  Section  73.202(b),  the  Table  of  FM 
Allotments  under  Alabama,  is  amended 
by  adding  Thomaston.  Channel  249A. 

Federal  Communications  Commission. 

John  A.  Kaiousoe, 

Chief,  Allocations  Branch,  Policy  and  Bales 

Division,  Mass  Media  Bureau. 

(FR  Doc.  96-32559  Filed  12-23-96;  8:45  ami 
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47CFRPart73 

PMM  Docket  No.  96-194;  RM-8866] 

Radio  Broadcasting  Services;  Nocatee, 
FL 

agency:  Federal  Communications 

Commission. 

action:  Final  rule. 

SUMMARY:  Action  taken  in  this 
document  allots  Channel  287A  to 
Nocatee,  Florida,  in  response  to  a 
petition  filed  by  Mario  Trevino.  See  61 
FR  51074,  September  30, 1996.  The 
coordinates  for  Channel  287A  are  27- 
16-07  and  81-53-41.  There  is  a  site 
restriction  12.1  kilometers  (7.5  miles) 
north  of  the  community.  With  this 
action  this  proceeding  is  terminated. 
DATES:  Effective  February  3.  1997.  The 
window  period  for  filing  applications 
for  Channel  287A  at  Nocatee,  Florida, 
will  open  on  February  3, 1997,  and 
close  on  March  6, 1997. 
FOR  FURTHER  INFORMATION  CONTACT: 
Kathleen  Scheuerle,  Mass  Media 
Bureau,  (202)  418-2180. 
SUPPlfMENTARY  INFORMATION:  This  is  a 
summary  of  the  Commission's  Report 
and  Order,  MM  Docket  No.  9&-194, 
adopted  December  13,  1996,  and 
released  December  20,  1996.  The  full 
text  of  this  Commission  decision  is 
available  for  inspection  and  copying 
during  normal  business  hours  in  the 
Commission's  Reference  Center  (Room 
239).  1919  M  Street,  NW,  Washington, 
D.C.  The  complete  text  of  this  decision 
may  also  be  purchased  from  the 


Commission's  copy  contractors, 
International  Transcription  Services. 
Inc.,  2100  M  Street,  N.W.,  Suite  140, 
Washington,  D.C  20037,  (202)  857- 
3800.  V    < 

List  of  Sntqects  in  47  CFR  Part  73 

Radio  broadcasting. 

Part  73  of  Title  47  of  the  Code  of 
Federal  Regulations  is  amended  as 
follows: 

FART  73— {AMENDEI^  *:  *  * 

1.  The  authority  citation  for  Part  73 
continues  to  read  as  follows: 

Autharily:  Sees.  303,  48  Stat.,  as  amended, 
1082;  47  U.S.Q  154,  as  amended. 

§73.202    [Amended) 

2.  Section  73.202(b),  the  Table  of  FM 
Allotments  under  Florida,  is  amended 
by  adding  NQcatee,  Channel  287A. 

Federal  Conununications  Conunissioo. 
John  A.  Koreuw, 

Chief.  Allocations  Branch,  Policy  and  Rules 

Division,  Mass  Media  Bureau. 

(FR  Doe.  96-32560  Filed  12-23-96;  8:45  am] 
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47  CFR  Part  73 

{MM  DockM  Na  96-80;  RM-8758  and  RM- 
8833] 

Radio  Broadcasting  Servtcas;  Alva, 
Bartlesville  and  Ponca  City,  OK,  and 
Deerfiekj.  Ml 

AQ8ICY:  Federal  Communications 
Commission.  _   , 

ACTION:  Final  rule. 

SUMMARY:  Action  in  this  document  is 
taken  in  response  to  a  proposal  filed  by 
Dale  Hendrix  requesting  the  allotment 
of  Channel  261C3  at  IDeerfield,  Missouri. 
See  61  ra  18540,  April  26,  1996.  The 
proposal  for  DeerHeld  is  being 
dismissed  for  lack  of  interest.  Action 
taken  in  response  to  a  counterproposal 
filed  by  KYFM  Radio,  Inc.,  substitutes 
Channel  261C1  for  Channel  261A  at 
Bartlesville,  Oklahoma,  and  modifies 
the  license  for  Station  KYFM(FM)  to 
specify  the  higher  class  channel.  The 
coordinates  for  Channel  261C1  are  36- 
53-55  and  96-12-00.  To  accommodate 
the  substitution  at  Bartlesville,  we  shall 
also  substitute  Channel  284A  for 
Channel  261A  at  Ponca  City,  Oklahomia, 
and  modify  the  license  for  Station 
KIXR(FM)  accordingly  and  substitute 
Channel  278C1  for  vacant  Channel 


284C1  at  Alva,  Oklahoma.  The 
coordinates  for  Channel  284A  at  Ponca 
City  are  36-47-19  and  97-02-53.  The 
coordinates  for  Channel  278C1  at  Alva 
are  36-34-55  and  98-52-13.  There  is  a 
site  restriction  30.4  kilometers  (18.9 
miles)  southwest  of  Alva.  With  this 
action,  this  proceeding  is  terminated. 

DATES:  Effective  February  3, 1997.  The 
window  period  for  filing  applications 
for  Channel  278C1  at  Alva,  Oklahoma, 
will  open  on  February  3, 1997,  and 
close  on  March  6, 1997. 

FOR  FURTHER  INFORMATION  CONTACT: 
Kathleen  Scheuerle,  Mass  Media 
Bureau,  (202)  418-2180. 

SUPPI.EMENTARY  INFORMATION:  This  is  a 
summary  of  the  Conunission's  Report 
and  Order,  MM  Docket  No.  96-80, 
adopted  E)ecember  13, 1996,  and 
released  December  20,  1996.  The  full 
text  of  this  Commission  decision  is 
available  for  inspection  and  copying 
during  normal  business  hours  in  the 
Commission's  Reference  Center  (Room 
239).  1919  M  Street,  NW,  Washington, 
D.C.  The  complete  text  of  this  decision 
may  also  be  purchased  from  the 
Commission's  copy  contractors. 
International  Transcription  Services. 
Inc..  2100  M  Street,  N.W.,  Suite  140. 
Washington.  D.C.  20037,  (202)  857- 
3800. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 

Part  73  of  Title  47  of  the  Code  of 
Federal  Regulations  is  amended  as 
follows: 

PART  73— [AMENDED] 

1.  The  authority  citation  for  Part  73 
continues  to  read  as  follows: 

Autlioritjr:  Sees.  303, 48  Stat,  as  amended, 
1082;  47  U.S.C.  154.  as  amended. 

§73.202    (Amended]       ^ 

2.  Section  73.202(b),  the  Table  of  FM 
Allotments  under  Oklahoma,  is 
amended  by  removing  Channel  284C1 
and  adding  Channel  278C1  at  Alva,  and 
by  removing  Channel  261 A  and  adding 
Channel  261C1  at  Bartlesville,  and  by 
removing  Channel  261A  and  adding 
Channel  284A  at  Ponca  City. 

Federal  Communications  Commission. 
|ohnA.KanNMas, 

Chief,  Allocations  Branch,  Pol  icy  and  Rules 
Division,  Mass  Media  Bureau. 
(FR  Doe.  96-32631  Filed  12-23-96;  8:45  am] 
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lofMourittesi 

OATEA  CamnMots  must  b«  PBoehmdl  by 

January  23, 1997. 
A00RE88ES:  CoBunents  should  be 
directed  to  Jerry  L.  Langley,  Executive 
Secretary,  Attention:  Room  F-402, 
Fedoral  Deposit  Insurance  Corporatiui, 
550  17th  Street.  N.W..  Washington,  D.C 
20429.  Comments  may  be  hand 
delivered  to  Room  F-402. 1776  F  Street, 
N.W.,  Washington,  DC  20429,  on 
business  days  between  8:30  a.m.  and 
5:00  p.m.  or  transmitted  by  fax  or  Jie 
Internet  The  FDIC's  fax  number  is  (202J 
898-3838  and  its  Internet  address  is: 
C0MMENTSeFDIC.GOV.  Comments 
will  be  available  for  inspection  and 
photocopying  in  Room  100,  801 17th 
Street,  NW.  Washington,  DC  between 


I  Ik  basks  iBv<»)¥ed  ui  eflactiag 

.>Sm 
44  FR  432tl  Ouiy  24, 1§7«).  The  1 
ef  GeivwBors  sf  the  Fefcral  Reaanre 
SyHaM  «1W)  and  te  OOee  efike 
CoBpCioller  of  Hm  Cunancy  |00C)  also 
•dkapled  nguktieBB  stAstantially 
idratical  to  part  344  in  1979.  See  12 
CFR  266.80^).  44  FR  43258  Quly  24. 
1979)  fPRB  regvl^ea):  12  CFR  part  344, 
44  FR  43254  (July  24. 1979)  (OOC 
regulation). 

On  December  22. 1995.  the  OCC 
published  a  notice  of  proposed 
rulemaking  (60  FR  66517)  (OCC 
proposal)  to  revise  12  CFR  part  12,  the 
OCCs  Recordkeeping  and  Confirmation 
Requirements  for  Securities 
Transactians  regulation.  The  purpose  of 
the  proposal  was  to  modernize  part  12, 


■  Brokar*  and  dealen  geoMslly  muBt  register  with 
the  SacuritiM  and  Kxchiing»  CommiMion  under  the 
Securitiae  Bxcb««e  Act  of  1S34.  See  IS  U.S.C 
78o(«Ml)-  Bank*  are  excluded  from  the  definitioiu 
of  "broker"  and  "dealer"  and  thus  are  not  subject 
to  the  regiatratioD  provisions.  See  IS  U.S.C  78c(a) 
(4)aiidCS). 


wilb  eectiea  3C3  ef  <aiit 
tbe  FIMC  baa  ravimviad  #»  OCC  and 
FRB  propeaala  and  altaBpfeed  to  draft  Hi 
notice  ef  propaead  nitomalring  ia  o&im 
dwt  it  will  be  Mariy  uaifonB  with  tte 
etlMT  proposals.  We  note  at  the  outset 
that  the  FIHC  would  psefv  a  rule  whkk 
is  imiferm  with  the  oAar  agencies.  The 
FDIC's  proposed  rule  is  closer  in 
structure,  definitions,  language  and 
fonn  to  that  of  the  FRB's  proposal  than 
the  OOC's  final  rule.  The  FDIC  requests 
comment  on  all  aspects  of  the  notice  of 
proposed  rulemaking. 

Comments  Received  and  Changes  Made 

The  FDIC  received  10  comments  on 
the  advance  notice  of  proposed 
rulemaking.  The  comment  letten 
included  four  from  banks  and  bank 
holding  companies,  four  from  trade 
associations,  and  two  from  broker/ 
dealers.  Commenters  generally 
•supported  the  proposed  dianges  to  part 


thF'paper  and  ink  used  in  the  original 
publication  may  affect  the  quality  of 

THE  MICROFORH  EDltlON_^ 
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344,  but  several  conunenters  requested 
changes.  One  conunenter  stated  that  it 
was  imperative  that  the  Federal  banking 
agencies  work  together  to  issue  identical 
regulations  governing  securities 
confirmation  and  recordkeeping 
requiremmts.  The  FDIC  has  carefully 
considered  each  of  the  comments  and 
has  made  several  changes  in  response  to 
the  comments  received. 

Overall,  the  notice  of  proposed 
rulemaking  adopts  many  of  the  changes 
to  part  344  which  were  identified  in  the 
ANPR.  The  section-by-section 
discussion  in  the  preamble  identifies 
substantive  changes  made  to  certain 
sections  of  the  existing  rule. 

SectkiB-by-Sectimi  Diacudon 

Purpose  and  Scope  (§344.1) 

Hie  notice  of  proposed  rulemaking 
makes  some  very  minor  language 
changes  to  the  "Purpose"  part  of  §  344.1 
to  duify  which  banks  are  subject  to  the 
jurisdiction  of  the  FDIC 

The  "Scope"  part  of  §  344.1  has  also 
been  revised  and  reorganized  to  clarify 
the  types  of  securities  transactions 
whidi  are  generally  subject  td  the 
regulation.  Generally,  any  state 
ncHunember  insured  bank  efilacting  a, 
securities  transaction  for  a  customor  is 
sul^ect  to  the  requirements  of  part  344. 
unless  the  transaction  specifically  is 
exempted. 

Exceptions  (§344.2) 

The  notice  <^  pn^Msed  rulonaking 
relocates  and  expands  the  "Exceptions" 
•ectioo  of  part  344  from  the  end  otthe 
regulatiiMi  to  near  the  beginning  so  that 
it  will  be  clearer  as  to  what  types  (rf 
transactions  are  not  subject  to  the 
regulation.  The  proposal  provides  in 
paragraph  (a)  five  exceptions  for:  (1) 
Banks  cmducting  a  siniall  niunber  of 
securities  transactions;  (2)  certain 
government  securities  transactions;  (3) 
certain  municipal  securities 
transactions;  (4)  securities  transactions 
conducted  by  a  foreign  branch  of  a  bank; 
and  (S)  certain  securities  transactions 
wdth  a  broker/dealer.  The  notice  of 
proposed  rulemaking  also  clarifies  that 
even  though  these  types  of  transactions 
are  excepted  from  compliance  with  all 
or  certain  sections  of  part  344,  the  FDIC 
expects  a  bank  conducting  securities 
transactions  for  its  customers  to 
maintain  efiisctive  systems  of  records 
and  controls  to  ensure  sale  and  sound 
operations. 

The  FDIC  is  including  in  the  notice  of 
proposed  rulemaking  a  new  exception 
(5)  for  certain  seciirities  transactions 
effected  through  broker/dealers.  The 
FDIC  requested  comment  in  the  ANPR 
on  whether  part  34^  ought  to  apply  to 


securities  transactions  efiected  by 
broker/dealers  who  have  entered  into 
"networking  arrangements"  with  banks. 
Most  conunenters  beUeve  that  the 
FDIC's  recordkeeping  and  confirmation 
requirements  should  not  apply  to  these 
type  of  bank  operations  with  a 
registered  broker/dealer.  Registered 
broker/dealers  are  already  subject  to  the= 
SEC's  recordkeeping  and  confirmation 
rules  and  are  required  to  provide  their 
customers  with  confirmations  similar  to 
dutse  which  banks  must  provide  their 
customers  under  part  344.  ^  The  FDIC 
has  determined  that  part  344  should  not 
generally  apply  to  securities 
transactions  effected  by  these  registered 
broker/dealers  where  the  bank  customer 
has  in  fact  knowingly  become  a 
customer  of  the  broker/dealer.  Language 
has  been  added  to  §  344.2(a)(5)  to 
establish  a  two-part  test.  In  order  for  the 
exception  to  apply:  (A)  The  broker/ 
dealer  must  be  niUy  d^closed  to  the" 
customer  and  (B)  the  customer  must 
have  a  direct  contractual  agreement,  e.g. 
.  a  signed  account  agreement,  with  the 
broker/dealer.  The  FDIC  believes  it  is 
very  important  that  the  customer 
understand  that  they  are  dealing  with  a 
broker/dealer  and  not  the  bank.  Banks 
which  enter  into  networidng 
arrangements  with  broker/dealers  and 
who  do  not  want  those  seciirities 
transactions  to  be  subject  to  Part  344 
should  take  adequate  steps  to  make  sure 
that  the  two-part  test  is  being  observed. 
Full  disclosxue  by  the  broker/dealer  to 
the  bank  customers  is  consistent  with 
the  Interagency  Stetement  on  Retail  Sale 
of  Nondeposit  Investment  Products.^ 
The  FDIC  also  agrees  that  when  an 
employee  of  the  bank  is  woridng  for  and 
under  the  control  and  supervision  of  a 
registered  broker/dealer  while  soliciting, 
reconunending,  purchasing  or  selling 
securities  to  customers  pursuant  to  a 
networidng  arrangement,'^Part  344 
requiremente  would  not  apply. 
Exception  (5)  has  been  drafted  to  make 
it  clear  that  dual  employee 
arrangements  are  not  subject  to  Part  344. 

Witn  respect  to  networidng 
arrangemente,  the  FDIC  requeste 
comment  regarding  whether  it  is 
common  for  banks  with  networking 
arrangements  to  receive  separate 
surcharges  or  fees  from  bank  customers 
in  addition  to  the  transaction  volume 
compensation  they  receive  from  the 


>H  U  not  unusual  far  a  bank  eOBCting  a  lacuritias 
tranaactioD  to  forward  orden  to  a  registarad  broker/ 
daalar  for  execution  and  clearing.  Under  these 
dmiimtinces.  the  requirements  of  part  344  would 
apply  because  the  bank  is  efiecting  the  securities 
transaction  for  its  customer. 

1 FINC  Financial  Institutions  Letter  9-e4 
iFafaniary  17. 1904);  and  FIMC  Financial  Institutions 
Latter  61-95  (Septambv  13,  IMS). 


broker/dealer.  The  FDIC  would  also  like 
to  receive  comment  on  whether  banks 
which  impose  these  additional 
surcharges  or  fees  should  be  required  to 
comply  with  Part  344  or  separately 
disclose  those  additional  fees  in  some 
other  manner. 

Definitions  (§344.3T 

The  notice  of  proposed  rule  adds 
eight  new  definitioiis  and  requeste 
comment  on  modifying  two  existing 
definitions.  Six  of  the  definitions — 
"asset-backed  security,"  "completion  of 
the  transaction,"  "crossing  of  buy  and 
sell  orders,"  "debt  security," 
"government  security,"  and  "mtmicipal 
security" — ^were  identified  in.the  ANPR 
and  are  included  imchanged  in  the 
notice  of  proposed  rulemaking.  The 
FDIC  has  defined  these  terms  the  same 
way  that  the  Federal  Reserve  has 
proposed  them.  The  OOC  proposal  has 
the  same  terms  but  the  structure  and 
language  used  are  somewhat  different 

Tne  FDIC  is  also  proposing  to  add  two 
new  definitions;  "bank"  and  "cash 
management  sweep  account"  which 
weren't  in  the  ANPR.  With  respect  to 
the  term  "Bank,"  the  FDIC  proposes  to 
define  the  term  to  mean  "stete 
nonmember  insured  bank  (except  a 
District  bank)  or  a  foreign  bank  having 
an  insured  branch."  This  change  is 
consistent  with  the  minor  language 
modifications  made  to  §  344.1  and 
shortens  the  regulation  by  eliminating 
the  need  to  repeat  "stete  nonmember 
insiued  bank  (except  a  District  bank)  or 
a  foreign  bank  bavins  an  insured 
branch"  where  "Bank"  is  currently 
found. 

The  other  new  definition  would  be 
"Cash  management  sweep  account" 
The  FDIC  requested  conunent  in  the 
ANPR  with  respect  to  bank  "sweep 
account"  activities.  Most  conunenters 
thought  that  part  344  ^oidd  clarify  how 
"sweep  accounte"  are  treated  under  the 
rule.  While  several  conunenters 
recommended  that  sweep  aocoimte  be 
included  in  the  definition  of  periodic 
accounte  the  FDIC  has  decid^  not  to  do 
so  for  several  reasons.  First,  the  FDIC 
believes  that  sweep  accounte  are 
different  in  kind  from  typical  periodic 
plans  such  as  dividend  reinvestment 
plans  (DRIPs)  and  automatic  investment' 
plans.  Sweep  accounte  do  not  normally 
invest  in  secvuities  at  the  regular 
intervals  (i.e;  monthly  or  quarterly)  as 
do  DRIPs  and  automatic  investment 
plans.  Second,  sweep  accounte  are  a 
significant  product/service  in  their  own 
right  which  account  for  several  billions 
of  dollars  worth  of  transactions  on  a 
daily  basis  and  probably  exceed  the 
dollar  volxune  in  traditional  periodic 
plans.  Due  to  these  diffisrences,  the  FDIC 
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believes  it  is  not  appropriate  to  include 
sweep  accounts  in  the  definition  of 
periodic  plans.  Third,  the  FDIC  believes 
that  bank  customers  with  sweep 
accounts  should  receive  confirmations 
more  frequently  than  periodic  plan 
account  holders.  The  FDIC  is  proposing 
that  banks  be  required  to  issue 
confirmations  for  sweep  accounts  at 
least  monthly,  if  there  are  securities 
transactions  in  the  account,  and  at  least 
quarterly  when  there  are  no 
transactions.  Quarterly  ccmfirmations 
are  proposed  for  periodic  plans.  The 
FDIC  believes  it  would  be  confusing  if . 
sweep  accounts  were  to  be  included  in 
the  definition  of  periodic  plans  and  yet 
be  subject  to  a  more  frequent 
confirmation  requirement.  For  these 
reasons,  the  FDIC  is  proposing  a 
separate  definition  for  sweep  accounts 
and  requests  comment  on  the  adequacy 
of  such  definition. 

The  term  "cash  management  sweep 
account"  would  cover  any  prearranged, 
automatic  transfer  of  funds  above  a 
certain  dollar  level  from  a  deposit 
account  to  purchase  a  security  or 
securities  or  any  prearranged,  automatic 
redemption  or  sale  of  a  security  or 
securities  when  a  deposit  accoimt  drops 
below  a  certain  dollar  level  with  the 
proceeds  being  transferred  into  a 
deposit  account.  The  term  would  only 
cover  transactions  involving  the 
purchase  or  sale  of  securities.  The  FDIC 
requests  comment  on  whether  it  is 
necessary  to  provide  clarification 
regarding  reporting  requirements  where 
monies  (interest,  dividends,  etc.)  earned 
on  a  security  are  deposited  into  a  sweep 
account.  The  FDIC  also  requests 
conunent  on  whether  the  term  "cash 
management  sweep  account"  is    .  . 
appropriate. 

The  FDIC  notes  that  not  all  sweep 
aocoimts  will  be  treated  the  same  under 
part  344.  First,  totally  excluded  from  the 
coverage  of  pari  344  would  be  sweep 
accounts  whicdi  sweep  frtsm  a  deposit 
account  into  another  deposit  account 
such  as  a  money  market  deposit  account 
(MMDA).  According  to  a  recently 
'  published  Federal  Reserve  study, 
billions  of  dollars  are  being  swept  from 
noninterest  bearing  deposit  accounts 
into  MMDAs.^  Since  there  is  no 
purchase  or  sale  of  a  security  involved 
in  this  type  of  sweep  transaction,  part 
344  would  not  apply. 

While  very  simuar  to  sweeps  into 
MMDAs,  sweep  accounts  which 
automatically  transfer  idle  cash  from  a 
deposit  accoimt  into  a  money  market 
mutual  fund  would  be  subject  to  part 


*  Senior  Financial  Officer  Survey  May  1996, 
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344.  Shares  of  money  market  mutual 
funds,  or  any  other  interest  in  an  open- 
end  investment  company,  are 
"securities"  within  tibe  Federal 
securities  laws  as  well  as  the  definition 
of  "seouity"  in  part  344.  Sweep 
accoimts  which  automatically  piuchase 
or  sell  shares  in  money  market  mutual 
funds,  or  any  other  mutual  fimd,  would 
therefore  be  subject  to  the  regulation.  As 
noted  above,  the  FDIC  is  proposing  in 
§  344.6(d)  that  banks  be  required  to 
provide  either  monthly  or  quarterly 
statements  to  its  customers  depending 
upon  the  frequency  of  securities 
transactions.  Banks  would  be  retquired 
to  provide  notifications  to  customers  at 
the  end  of  the  month  if  a  purchase  or 
sale  of  a  security  has  occurred  in  their 
cash  management  sweep  account.  Banks 
would  be  required  to  provide  quarterly 
statements  to  cash  management  sweep 
account  customers  at  a  minimum. 

A  third  common  type  of  sweep 
accoimt  offered  by  banks  involves 
transferring  idle  cash  into  a  repurchase 
agreement  on  government  sectuities. 
This  type  of  transaction  is  clearly  within 
the  scope  of  part  344,  since  there  is  a 
seciuity  being  purchased  or  sold. 

However,  government  seciirities  are 
subject  tq  the  Government  Securities 
Act  of  1986. 15  U.S.C.  78o-5,  and  the 
rulemaking  authority  of  the  Bureau  of 
the  Public  Debt,  Department  of 
Treasury.  The  Treasury  Department 
requires  broker/dealers  and  banks  to 
provide  next  day  confirmations  on  hold 
in  custody  repiirchase  agreements  on 
government  securities.  See  17  CFR  parts 
400  throu^  405,  449,  and  450.  We  note 
that  banks  offering  sweep  transactions 
involving  repurchase  agreements  on 
government  seciirities  will  be  subject  to 
more  frequent  confirmation 
reqiurements  than  other  sweep  accounts 
imder  part  344. 

The  FDIC  is  also  requesting  comment 
on  modifications  to  two  definitions.  The 
FDIC  proposes  to  modify  the  existing 
definition  of  "customer"  to  specifically 
exclude  those  persons  and  accoimts 
who  enter  into  written  agreements  with 
fully  disclosed  broker/dealers  for 
securities  transactions.  This 
modification,  which  parallels  the 
proposed  exception  in  §  344.2(a)(5),  is 
intended  to  make  it  clear  that  bank 
customers  who  enter  into  written 
agreements  with  fully  disclosed  broker/ 
dealers,  such  as  broker/dealers  with 
networking  agreements  with  the  bank, 
are  not  "customers"  of  the  bank  for 
purposes  of  part  344. 

Tne  other  proposed  modification  is  to 
the  term  "investment  discretion."  The 
FDIC  proposes  to  replace  the  word 
"recommendatirais"  with  the  word 
"decisions."  The  result  would  be  to 


narrow  the  definition  of  investment 
discretion  to  situations  in  which  the 
bank  actually  makes  investment 
decisions  with  respect  to  a  customer's 
account  as  opposed  to  where  the  bank 
merely  makes  recommendations  to  the 
customer.  This  change  would  conform 
the  FDIC's  definition  to  the  OCC  and 
FRB's  regulatory  language  as  well  as 
track  the  definition  in  the  Securities 
Exchange  Act  of  1934,  as  amended.  15 
U.S.C.  78c(a)(35).  We  note  that  the  OCC 
proposed  in  IDecember  of  1995  a 
different  definition  of  the  term 
"investment  discretion"  in  connection 
with  its  Trust  Regulations.  See  60  FR 
66163.  The  FDIC  requests  comment  on 
whether  an  alternate  definition  should 
be  coiisidered. 

Recordkeeping  (§  344.4) 

With  respect  to  recordkeeping,  the 
notice  of  proposed  rulemaking  makes 
several  non-substantive  changes. 
Section  344.4  (a)  remainf  identical  in 
substance  to  the  existing  rule.  The  FDIC 
proposes  to  add  headings  and 
paragraphs  to  make  the  rule  easier  to 
read.  A  new  paragraph  (5)  has  been 
added  to  require  bai^  to  retain  copies 
of  all  written  notifications  which  are 
provided.  This  is  not  a  new 
requirement,  but  is  merely  a  relocation 
of  the  recordkeeping  requirement  which 
is  found  in  current  §  344.4. 

The  FDIC  proposes  to  make  similar 
changes  to  the  section  of  the  rule 
regarding  record  maintenance.  A  new 
heading  for  §  344.4(b),  entitled  "Manner 
of  maintenance"  is  proposed.  Language 
has  been  added  which  attempts  to  make 
it  clear  that  banks  do  not  have  to 
maintain  their  records  in  any  particular 
form  or  format,  as  long  as  the  records 
are  clear,  and  acciuately  reflect  the 
information  required  under  §  344.4(a). 
This  provision  is  intended  to  give  banks 
flexibility  in  the  maintenance  of  reonds 
required  by  part  344.  llie  FDIC  also 
recognizes  that  better  and  more 
affordable  technology  will  increase 
banks'  interest  in  replacing  paper  files 
with  electronic  data  bases  and  filing 
systems.  The  FDIC  has  no  objection  to 
a  bank  using  an  electronic  or  automated 
recordkeeping  system.  Accordingly,  the 
proposed  rule  specifically  permits  the 
use  of  electronic  or  automated  records 
as  long  as  the  records  are  easily 
retrievable  and  readily  available  for 
inspection  and  the  bank  has  the 
capability  to  reproduce  the  records  in 
hard  copy  form.  Further,  the  FDIC 
proposes  to  add  language  whidi  makes 
it  clear  that  a  bank  using  a  third  party 
service  provider  to  maintain  the  records 
would  meet  the  rule's  recordkeeping 
requirements. 
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Content  and  Time  of  Customer 
Notification  (§344.5) 

The  FDIC  is  proposing  to  revise 
existing  §  344.4  "Content  and  time  of 
customer  notification"  in  several 
material  respects.  The  FDIC  has  added 
language  to  the  beginning  of  §  344.5  to 
make  it  clear  that  banks  may  provide  the 
written  confirmations  required  by  mail, 
facsimile  or  other  electronic  means.  The 
SEC  recently  issued  guidance  to  the 
broker/dealer  community  regarding  the 
delivery  of  confirmations  by  electronic 
means.  SEC  Release  No.  33-7288,  61  FR 
24644  (May  15, 1996).  The  FDIC 
recognizes  that  banks  will  want  to,  and 
should  be  permitted  to,  use  new 
confirmation  delivery  systems  as 
technology  advances.  In  appropriate 
situations,  a  bank  may  satisfy  the 
"written"  notification  requirement 
through  electronic  communications. 
Where  a  customer  has  a  facsimile 
machine,  a  bank  may  fulfill  its 
notification  delivery  requirement  by 
sending  the  notification  by  facsimile 
transmission.  Similarly,  consistent  with 
SEC  guidance  a  bank  may  satisfy  the 
notification  delivery  requirement  by 
other  electronic  commimications  when 
the  parties  agree  to  use  electronic 
instead  of  hard-copy  notifications;  the 
pafties  have  the  ability  to  print  or 
download  the  notification:  the  recipient 
affirms  or  rejects  the  trade  through 
electronic  notification;  the  system 
cannot  automatically  delete  the 
electronic  notification;  and  both  parties 
have  the  capacity  to  receive  electronic 
messages.  The  FDIC  will  consider 
granting  banks  permission  to  use 
electronic  confirmations  in  other 
situations  depending  upon  advances  in 
technology  and  other  regulatory 
developments. 

In  proposed  §  344.5(a)(1)  the  FDIC  has 
added  clarifying  language  regarding  the 
use  of  broker/dealer  confirmations  to 
satisfy  the  written  notification 
requirements.  There  has  been  some 
confusion  regarding  direct  mailing  of 
broker/dealer  confirmations  to  bank 
customers.  The  FDIC  has  added 
language  which  would  make  it  clear  that 
banks  have  the  option  of  either  (1) 
having  a  broker/dealer  executing  a 
transaction  for  the  bank  to  send  a 
confirmation  directly  to  the  bank's 
ciistomer  or  (2)  choosing  to  forward  a 
copy  of  the  broker/dealer  confirmation 
to  the  bank  customer  when  it  is 
received.  The  FDIC  believes  banks 
should  have  the  option  of  directing  a 
broker/dealer  to  send  a  confirmation 
directly  to  the  bank's  customer  as  this 
will  improve  bank  service  by 
accelerating  the  deUveiy  of 
confirmations  to  its  customer.  Banks 


using  this  option  are  ultimately 
responsible  for  the  timely  delivery  of 
confirmations  as  well  as  accimite 
disclosure  of  all  information  required 
therein. 

Another  significant  change  in 
proposed  §  344.5(a)(1)  is  the  shortening 
of  ^  timeframe  banks  have  for 
forwarding  broker/dealer  confirmations 
to  customers.  Under  existing  §  344.4, 
banks  are  required  to  forward  a  broker/ 
dealer's  confirmation  within  five 
business  days  of  receipt.  With  the 
settlement  period  being  shortened  to 
T-t-3,  see  proposed  §  344.7,  and  general 
improvement  in  communications,  the 
FDIC  believes  that  shortening  the 
timeframe  for  banks  sending  out  broker/ 
dealer  confirmations  is  justified.  The 
proposed  rule  requires  banks  to  send 
broker/dealer  confirmations  within  one 
business  day  of  receipt. 

With  respect  to  disclosure  of  other 
remuneration,  the  FDIC  is  adding 
clarifying  language  to  proposed 
§  344.5(a)(2).  Even  when  banks  use  a 
broker/dealer  confirmation,  they  must 
provide  a  statement  regarding  the 
amount  of  any  remuneration  the  bank 
will  receive  from  the  customer  or  any 
other  source  in  connection  with  the 
transaction.  There  are  certain 
exceptions — where  there  is  a  written 
agreement  between  the  bank  and  the 
customer,  in  government  and  mimicipal 
seciuities  transactions  where  the  bank 
acts  as  a  dealer,  and  in  mutual  fund 
transactions  where  the  cxistomer 
receives  a  current  prospectus.  Proposed 
paragraph  (a)(2)  is  being  revised  to  make 
it  consistent  with  the  remuneration 
disclosure  requirements  found  in 
paragraph  (b)(6). 

With  respect  to  the  content  of  the 
written  notification  issued  by  a  bank, 
the  first  seven  requirements  under  the 
proposed  rule  are  virtually  identical  to 
the  existing  rule.  §  344.4(b)(l)-(7).  The 
FDIC  has  added  new  language  to 
proposed  paragraph  (b)(6)  regarding  the 
exceptions  from  the  disclosure  of 
remimeration  requirement  for  mutual 
fund  transactions.  Banks  are  not    - 
required  to  provide  a  statement 
regarding  the  source  and  amoimt  of 
other  remuneration  if  the  bank  provides 
the  customer  writh  a  current  prospectus 
which  discloses  all  current  fees,  loads 
and  expenses  at  or  before  completion  of 
the  transaction.  This  exception  is 
consistent  with  current  securities 
industry  practice  which  is  based  on  a 
1979  SEC  No  Action  Letter.  See  Letter 
to  the  Investment  Company  Institute, 
reprinted  in  (1979  Transfer  Binder]  Fed. 
Sec.  L.  Rep.  (CCH)  82041  (Mar.  19, 
1979).  The  FDIC  believes  adding  this 
language  to  the  text  of  the  regulation 


will  provide  clearer  guidance  to  banks, 
their  counsel  and  examiners  in  this  area. 

The  FDIC  is  proposing  to  add  five 
confirmation  disclosure  requirements 
for  debt  security  transactions.  See 
proposed  §  344.5(b)(8)-(12).  Paragraphs 
(b)(8)-{ll)  address  yield  information 
disclosure,  while  paragraph  (b)(12) 
requires  disclosure  that  a  debt  security 
has  not  been  rated  by  a  nationally 
recognized  statistical  rating 
organization,  if  that  is  the  case.  These 
reqiiirements  are  consistent  with  those 
of  the  SEC's  confirmaticHi  rule.  Rule 
lOb-10.  See  17  CFR  240.10b- 
10(a)(2)(i)(D). 

Notification  By  Agreement:  Alternative 
Forms  and  Times  of  Notification 
(§344.8) 

In  addition  to  the  notification 
reqiiirements  in  proposed  §  344.5,  the 
regulation  authorizes  alternative  forms 
and  times  of  notification  under  §  344.6 
for  certain  specific  types  of  accounts. 
These  are:  (1)  Accounts  in  which  the 
bank  exercises  investment  discretion  in 
other  than  an  agency  capacity;  (2) 
accounts  in  which  the  Innk  exercises 
investment  discretion  in  aq.  agency 
capacity;  (3)  cash  management  sweep 
accounts;  (4)  transactions  for  a 
collective  investment  fund  account;  and 
(5)  transactions  for  a  periodic  plan 
accoimt.  The  proposed  rule  makes  very 
minor  changes  to  the  current  §  344.5. 
The  proposed  rule  revises  the  name  of 
the  section  and  adds  headings  in  an 
effort  to  eliminate  confusion  and 
enhance  readability.  The  one  major 
change  is  the  addition  of  a  subsection 
addressing  the  notification  requirements 
for  cash  management  sweep  accounts. 

Under  proposed  §  344.6(a)  a  bank  and 
its  customer  can  agree,  in  writing,  to  a 
different  arrangement  as  to  the  time  and 
content  of  written  notification  to  be 
received.  This  provision  may  be  of 
benefit  to  both  banks  and  their 
customers  in  that  it  permits  bank 
customers  to  opt  for  periodic 
statements — monthly  or  quarterly — if 
they  do  not  desire  to  receive 
confirmations  within  3  days  of  the 
transaction.  Banks  may  benefit  by  not 
having  to  produce  as  many 
confirmations  for  the  same  account  and/ 
or  not  having  to  produce  confirmations 
as  quickly.  The  FDIC  wovild  like  to 
receive  comment  regarding  the  typical 
written  notification  timeframes  in 
standard  bank  account  docimients.  The 
FDIC  would  like  to  know  if  bank 
customers  who  sign  bank  account 
agreements  providing  for  alternate 
notification  arrangements  are  aware  of 
their  right  to  receive  written 
notifications  in  as  little  as  3  days. 
Comment  is  specifically  requested  as.  to 
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whether  the  FDIC  should  require  banks 
to  provide  more  disclosure  to  its 
customers  regarding  when  they  are 
entitled  to  receive  wiitten  notifications. 
Commenters  who  support  requiring 
additional  disclosures  by  banlfLS  should 
provide  specific  examples  of  the  types 
or  forms  of  disclosure  that  are,  or  should 
be,  made.- 

The  FDIC  proposes  to  add  a  new 
paragraph  (d)  to  §  344.6  to  address  the 
notification  requirements  for  cash 
management  sweep  accounts.  The  FDIC 
believes  that  banks  offering  cash 
management  sweep  accounts  should 
provide  notification  sinylar  to  that 
provided  by  registered  broker/dealers 
offering  similar  services.  As  discussed 
under  §  344.3,  the  FDIC  has  proposed  a 
new  definition  "cash  management 
sweep  accoimts".  Section  344.6(d)  in 
the  proposed  rule  provides  the 
timeframe  for  notification  for  cash 
management  sweep  accoimts.  The 
propmed  rule  clarifies  that,  with  respect 
to  c»sh  management  sweep  accounts, 
the  time  for  notification  is  each  month 
in  which  a  purchase  or  sale  of  securities 
takes  place  in  the  customer's  account 
and  not  less  than  once  every  3  months 
if  there  are  no  securities  transactions  in 
the  account.  Under  tiie  SEC's  Rule  10b- 
10.  broker/dealers  must  pro\ade  a 
confirmation  after  the  end  of  each 
monthly  period  for  transactions  in 
money  market  mutual  funds.  See  17 
CFR  240.10b-10(b)(2). 

As  disctissed  above,  §  344.6(d)  does 
not  control  the  notification 
requirements  for  cash  management 
sweep  accounts  which  sweep  idle  funds 
into  repurchase  agreements  on 
government  securities.  Confirmation 
reqiiirements  for  sweeps  into  rep»ut:hase 
agreements  on  government  securities  are 
subject  to  the  Government  Seciuities 
Act  of  1986  and  the  Treasury 
Department  regulations  thereunder.  The 
Treasury  Department  regulations 
liormally  require  next  day  confirmations 
on  sweeps  into  hold  in  custody 
repurchase  agreements  on  govenunent 
seciuities. 

Under  proposed  §  344.6(f)  the  FDIC  is 
proposing  to  revise  the  time  frame  for 
providing  confirmations  for  periodic 
plan  accounts.  The  FDIC  proposes  to 
loosen  the  confirmation  requirements 
for  periodic  plans  from  "as  soon  as 
possible"  to  "not  less  than  once  every 
three  months".  The  FDIC  believes  that 
this  timefivme  is  consistent  with  current 
industry  practice  and  the  SEC's 
notification  requirements.  This 
timeframe  also  will  serve  to  reduce 
uimecessary  regulatory  burden. 


Settlement  of  Securities  Transactions 
(§344.7) 

The  FDIC's  ANFR  requested  comment 
on  the  need  for.  and  effect  of,  adopting 
the  T+3  securities  setUement 
requirement  for  banks.  The  FDIC  was 
considering  whether  part  344  should 
adopt  a  provision  which  tracks  the 
SEC's  securities  settlement  rule  or 
whether  part  344  should  merely  cross 
reference  the  SEC's  rule.  We  note  that 
the  FRB's  proposal  would  have  required 
banks  to  comply  with  the  standard 
settlement  cycle  observed  by  the  United 
States  securities  industry.'  While  the 
cross  referencing  of  the  SEC's  settlement 
rule  would  provide  uniformity  with  the 
securities  industry  and  avoid  the  time 
consuming  task  of  the  FDIC  amending 
part  344  when  the  SEC  makes  materied 
changes  to  their  rule,  the  rule  would  not 
be  clear  on  its  face  as  to  the  settlement 
requirements  expected  of  banks.  In 
addition,  cross  referencing  would 
require  many  small  banks  to  have  access 
to  the  SEC's  rules  and  be  aware  of 
current  SEC  interpretations  of  such 
rules.  The  notice  of  proposed 
rulemaking  sets  forth  a  new  section, 
§  344.7,  with  a  T+3  settlement  rule 
which  tracks  the  SEC's  settlement  rule.^ 

Securities  Trading  Policies  and 
Procedures  (§344.8) 

In  the  notice  of  proposed  rulemaking 
the  FDIC  proposes  to  split  the  existing 
§  344.6  "Securities  trading  poUdes  and 
procedures"  in  two,  separating  the 
trading  policies  and  procedures  from 
the  bank  personnel  securities  trading 
reporting  requirements.  New  §  344.8 
would  retain  virtually  unchanged 
paragraphs  (a),  (b)  and  (c)  of  the  existing 
§  344.6  addressing  orders  and  execution 
of  trades,  the  equitable  allocation  of 
securities  and  prices  for  accounts  and 
the  crossing  of  buy  and  sell  orders.  The 
one  substantive  change  to  be  found  in 
the  proposal  addresses  the  separation  of 
order  and  execution  functions  from  the 
traditional  back  office  clearing 
functions.  See  proposed  §  344.8(an2). 
The  FRB  proposal  raised  this  issue  and 
the  FDIC  believes,  based  on  the  recent 
highly  publicized  cases  involving  a  lack 
of  internal  controk  for  securities  and 
commodities  trading,  that  such  a 


'  The  text  of  the  FRB's  proposal  is  as  follows: 
"Settlement  of  securities  transactions.  All  contracts 
for  the  purchase  or  sale  of  a  security  shall  provide 
for  completion  of  the  transaction  within  the  number 
of  business  days  in  the  standard  settlement  cycle  for 
the  security  followed  by  registered  broker/dealers  in 
the  United  States  unless  otherwise  agreed  to  by  the 
parties  at  the  time  of  the  transaction."  See  60  FR 
66764. 

^See  Securities  Exchange  Act  of  1934  Rule  15c6- 
1.  17  CFR  240.15C6-1;  58  FR  52891  (Oct.  13,  1993); 
60  FR  26604  (May  17. 1995)  (amendments  to  the 
mle). 


provision  is  appropriate.  The  proposed 
rulemaking  adds  a  new  provision  which 
would  require  banks  to  adopt  written 
poUdes  and  procedures  witii  separate 
supervisory  procedures  and  reporting 
lines  for  back  office  functions. 

Personal  Securities  Trading  Reporting 
by  Directors,  Officers  and  Employees 
(§344.9) 

The  FDIC  proposes  to  create  a  new 
§  344.9  addressing  personal  securities 
trading  repcsrting  by  bank  personnel. 
The  FDIC  believes  that  a  separate 
section  is  warranted.  The  FDIC  proposes 
to  relocate  the  substance  of  paragraph 
(d)  of  existing  §  344.6  to  new  §  344.9.  In 
addition,  the  FDIC  is  proposing  to  add 
two  new  paragraphs:  one  which  requires 
certain  bank  directors  to  report  personal 
securities  trading  and  the  other  which 
identifies  an  alternate  report  which 
bank  personnel  subject  to  the  reporting 
requirement  can  use.  New  headings 
have  been  added  to  identify  more 
dearly  the  requirements  of  the  section. 

There  are  two  substantive  changes 
proposed  to  new  §  344.9.  The  first 
substantive  change  proposed  is  to 
expand  the  scope  of  the  regulation  to 
cover  certain  bank  directors.  The 
existing  regulation  only  applies  to  bank 
officers  and  employees  even  though 
bank  directors  may  be  involved  in 
making  investment  recommendations  or 
dedsions  for  customer  accounts.  The 
proposed  paragraph  (b)  would  require 
those  bank  diredors  who  are  (1) 
involved  in  making  investment 
recommendations  or  dedsions  for 
customer  accounts  or  (2)  partidpate  in 
the  determination  of  such 
recommendations  or  dedsions  to 
provide  the  same  quarterly  reports  on 
personal  securities  trading  which  bank 
officere  and  employees  are  required  to 
provide.  As  a  point  of  clarification, 
individuals  who  are  both  officers  and 
diredors  of  a  bank  are  subjed  to  the 
provisions  and  reporting  requirement  of 
paragraph  (a). 

This  proposed  reporting  requirement 
would  not  apply  to  all  bank  diredors, 
nor  would  it  necessarily  require 
Teporting  by  all  the  bank  diiedors  who 
serve  on  the  bank's  investment  or  trust 
committee.  For  example,  the  proposed 
reporting  requirement  would  not  apply 
to  diredors  who,  through  their  position 
on  the  trust  or  investment  committee, 
approve  or  become  aware  of  the  trust 
department's  general  asset  allocation 
recommendations  or  those  diredors 
who  approve  of  or  who  know  that  the 
bank  is  recommending  spedfic 
industries,  sedors  or  foreign  markets. 
Diredors  who  receive  monthly  or 
quarterly  reports  detailing  past  trading 
activity  in  spedfic  securities  for 
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customer  accounts  wouldn't  be  subject 
to  the  proposed  reporting  requirement 
because  siich  information  would  not 
provide  such  directors  with  any 
advantage  for  personal  trading.  For  this 
reason  the  FDIC  has  left  out  the 
provision  requiring  o£5cers  or 
employees  who,  in  connection  with 
their  duties,  obtain  information 
concerning  which  securities  are  being 
purchased,  sold  or  recommended.  The 
FDIC  requests  comment  regarding 
whether  this  provision  should  be 
included  in  new  paragraph  (b). 

The  proposed  reporting  requirement 
in  new  paragraph  (b)  would  apply, 
however,  to  those  directors  who  actively 
participate  in  making  decisions  or 
recommendations  with  respect  to  the 
piuchase  or  sale  of  specific  securities 
(both  debt  and  equity)  for  customer 
accounts  prior  to  transactions- taking 
place.  Directors  who  have  such 
information  coidd  possibly  use  such 
information  to  trade  for  their  own  gain. 
The  FDIC  would  like  to  remind  bank 
directors,  officers  and  employees  that 
the  use  of  such  information  for  personal 
trading  is  illegal  and  could  result  in 
significant  criminal  and  regulatory 
actions  against  the  individual  as  well  as 
the  bank. 

The  second  substantive  change 
identifies  an  alternate  report  for 
personal  securities  trading.  The 
proposed  §  344.9(a)  and  (b)  continue  to 
provide  that  personal  securities  trading 
reports  must  be  filed  with  the  bank 
within  10  business  days''  of  the  end  of 
the  calendar  quarter.  New  paragraph  (d) 
clarifies  that  a  bank  director,  officer  or 
employee  may  fulfill  the  reporting 
requirement  under  proposed  §  344.9  (a) 
or  (b)  by  providing  a  copy  of  the  report 
required  under  SEC  Rule  17)-1.  If  a 
bank  acts  as  an  investment  adviser  to  an 
investment  company  registered  under 
the  Investment  Company  Act  of  1940, 
the  bank's  directors,  officers  and 
employees — as  "access  persons" — 
would  be  required  to  comply  with  and 
file  a  personal  securities  trading  report 
with  the  bank.  Proposed  paragraph  (d) 
makes  it  clear  that  the  Ride  17)-1  report, 
which  is  more  detailed  than  the  report 
required  under  §  344.9.  will  be  accepted 
by  the  FDIC  in  lieu  of  filing  the  §  344.9 
report.  This  proposed  change  is 
consistent  with  the  (X;C's  interpretative 
position  published  as  part  of  their  final 
rule. 


'to  the 


^The  FDIC  has  added  the  word  "businesa" 
regulation  to  make  it  clear  that  the  persooal 
tecurities  trading  reports  must  be  filed  within  10 
business,  as  opposed  to  calendar,  days  after  the  end 
of  the  calendar  quarter.  This  is  consistent  with  past 
interpretations  and  merely  serve*  to  clarify  existing 
reguittory  practice. 


Waivers  (§344.10)  .^      ^ 

The  notice  of  proposed  rulemaking 
restates  the  FDIC's  existing  waiver 
provision  found  in  existing  §  344.8. 

Paperwork  Rednction  Act 

The  collections  of  information 
contained  in  this  notice  of  proposed 
rulemaking  have  been  submitted  to  the 
Office  of  Management  and  Budget  for 
review  in  accordance  with  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3507(d)>.  Comments  on  the 
collections  "of  information  should  be 
sent  to  the  Office  of  Management  and 
Budget,  Paperwork  Reduction  Project 
(3064-0028),  Washington  DC  20503, 
%vith  copies  of  such  comments  to  be  sent 
to  Steven  F.  Hanft,  Office  of  the 
Executive  Secretary,  Room  F-454, 
Federal  Deposit  Insurance  Corporation, 
550  17th  Street,  N.W.,  Washington.  DC 
20429. 

The  collection  of  information    • 
requirements  in  this  proposed  rule  are 
found  in  12  CFR  §§  344.2(b),  344.4(a), 
344.5(a)  and  (b),  344.8.  and  344.9.  The 
collections  consist  of  recordkeeping 
requirements,  §§  344.2(b)  and  344.4(a): 
the  provision  of  written  confirmations. 
§§  344.5  (a)  and  (b)  {(nd  344.6;  the 
establishment  of  written  policies  and 
procedures  for  placing  orders  and 
executing  trades  as  well  as  back  office 
functions,  §  344.8;  the  reporting  of 
personal  securities  trading  by  certain 
bank  directors,  officers  and  employees, 
§344.9. 

The  likely  respondents/recordkeepers 
are  state  nonmember  insured  banks. 

Estimated  average  annual  burden 
hours  per  respondent/recordkeeper: 
19.43  hours. 

Estimated  number  of  respondents 
and/or  recordkeepers:  5.663  state 
nonmember  insured  banks. 

Estimated  total  annual  reporting  and 
recordkeeping  burden:  109,818  hours. 

Start-up  costs  to  respondents:  None. 

Records  under  this  part  are  to  be 
maintained  for  at  least  three  years. 

Regulatory  Flexibility  Act 

Piusuant  to  section  605(b)  of  the 
Regulatory  Flexibihty  Act  (RFA)  (5 
U.S.C.  605(b)),  the  initial  regulatory 
flexibility  analysis  otherwise  required 
imder  section  603  of  the  RFA  (5  .U.S.C. 
603)  is  not  required  if  the  head  of  the 
agency  certifies  that  the  rule  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities 
and  the  agency  publishes  such 
certification  and  a  succinct  statement 
explaining  the  reasons  for  such 
certification  in  the  Federal  Register 
along  with  its  general  notice  of 
proposed  rulemaking. 


^-    The  FDIC  hereby  certifies  that  the 
proposal  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  The  proposal 
should  result  in  a  net  benefit  to  all 
banks  regardlessof  size  due  to  the 
streamlining  and  clarifications  provided 
in  the  proposed  rule,  but  the  economic 
impact  on  small  banks  will  not  be 
significant.  Most  banks  with  total  assets 
of  under  $100  millicm  will  not  engage  in 
secvirities  activities  in  a  manner  covered 
by  this  regulation.  Rather,  a  small  bank 
t3^ically  wiU  use  either  a  registered 
broker/dealer  who  has  rented  space  on 
the  bank's  premises  in  what  is 
commonly  referftd  to  as  a  "networking 
arrangement"  or  an  "introducing 
broker"  who  will  refer  a  customer  to  a 
dealer  that  can  effect  the  desired 
transaction,  both  of  which  situations  are 
outside  the  scope  of  part  344,  as 
proposed. 

List  of  Subjects  in  12  CFR  Part  344 

Banks,  Banking,  Reporting  and 
recordkeeping  requirements.  Securities. 

Authority  and  Issuance 

For  the  reasons  set  out  in  the 
preamble,  the  FDIC  proposes  to  revise 
Part  344  of  title  12  of  the  Code  of 
Federal  Regulations  to  read  as  follows: 

PART  344— RECORDKEEPING  AND 
CONFIRMATION  REQUIREMENTS  FOR 
SECURITIES  TRANSACTIONS 

344.1  Purpose  and  scope. 

344.2  Exceptions. 

344.3  Definitioos. 

344.4  Recordkeeping. 

344.5  Content  and  time  of  notification. 

344.6  Notiiication  by  agreement;  alternative 
forms  and  times  of  notification. 

344.7  Settlement  of  securities  transactions. 

344.8  Securities  trading  policies  and 
proceduies. 

344.9  Personal  securities  trading  reporting 
by  bank  directors,  officers  and 
employees. 

344.10  Waivers. 

Authority:  12  U.S.C  1817,  ISIS  and  1819. 

1344.1    Purpose  and  aoope. 

{a)  Purpose.  The  purpose  of  this  part 
is  to  ensure  that  purchasers  of  securities 
in  transactions  effected  by  a  state 
nonmember  insiued  bank  (except  a 
District  bank)  or  a  foreign  bank  having 
an  insured  branch  are  provided 
adequate  information  regarding 
transactions.  This  part  is  also  designed 
to  ensiue  that  banks  subject  to  this  part 
maintain  adequate  records  and  controls 
with  respect  to  the  securities 
transactions  they  effect. 

(b)  Scope;  General.  Any  security 
transaction  effected  for  a  customer  by  a 
bank  is  subject  to  this  part  luiless 
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excepted  by  §  344.2.  A  bank  effecting 
transactions  in  government  securities  is 
Bt^iect  to  the  notification, 
lecoFi&eepiBg,  and  poUcies  and 
procedures  requirements  of  this  pait. 
This  part  also  applies  to  mimicipal 
securities  transactions  by  a  beak  Aet  is 
not  FBgistmed  as  a  "municipal  securities 
deelw"  with  the  Securities  and 
Exchange  CommissicHi.  See  15  U.S.C 
76c(aU30)  and  78o-i. 


secwities  twm—ctliww  to  ensiae  safe 
and  sound  opentioBs.  The  records  and 
systems  maiBtainad  mint  clearly  md 
accurately  raflect  tke  information 
required  under  this  part  and  provide  an 
adequate  basis  for  an  audit. 


1944,2 

(•)  A  bank  effecting  securities 
transactifms  for  customers  is  not  subject 
to  all  or  part  of  this  part  344  to  the 
extent  that  they  qualify  for  one  or  more 
of  the  following  exceptions: 

(1)  Small  number  of  transactions.  The 
requirements  of  §S  344.4(a)  (2)  dirough 
(4)  and  344.8(a)  (1)  through  (3)  do  not 
apply  to  a  bank  effecting  an  average  of 
fewer  than  200  securities  transactions 
per  year  for  customers  ovw  the  prim 
three  calendar  year  period.  The 
calculation  of  this  average  does  not 
include  transacticHis  in  government 
securities. 

(2)  Government  securities.  The 
reccndkeeping  requirements  of  §  344.4 
do  not  apply  to  banks  effecting  fewer 
than  500  government  securities 
brokerage  transactions  per  year.  This 
exemption  does  not  apply  to 
government  securities  daider  . 
transactioos  by  banks. 

(3)  Municipal  securities.  This  part 
does  not  apply  to  transactions  in 
municipal  sectuities  eCfeded  by  a  bank 
tegietered  with  the  Securities  and 
Exchange  Commission  as  a  "municipal 
aecurities  dealer"  as  defined  in  title  15 
U.S.C  78c(aK30).  See  15  U.S.C  7ae-4. 

(4)  Foreign  branches.  Activities  of 
foreign  bnmches  of  a  bank  shall  not  be 
sul^ect  to  the  requiranents  of  this  part. 

(5)  7)encaction5  effected  by  registered 
broker/dealers,  (i)  Jliis  part  dees  zkot 
apply  to  securities  transacti<His  effected 
for  a  bank  customer  by  a  registered 
broker/dealer  if: 

(A)  The  broker/dealer  is  fully 
disclosed  to  the  bank  customer,  and 

(B)  The  bank  customer  has  a  direct 
contractual  agreement  with  the  broker/ 
dealer. 

(ii)  This  exemption  extends  to  bank 
arrangements  with  broker/dealers  which 
involve  bank  employees  when  acting  as 
employees  of,  and  subject  to  the 
supervision  of,  the  registered  broker/ 
draler  when  soliciting,  recommending, 
or  effecting  secxuities  transactions. 

(b)  Safe  and  sound  operations. 
Notwithstanding  this  section,  every 
bank  efiiecting  securities  transactions  for 
customers  shall  maintain,  directly  or 
indirectly,  effective  systems  of  records 
and  controls  regarding  their  customer 


(a)  Asset-backed  security  means  a 
security  that  is  serviced  primttily  by  the 
cash  flows  of  a-discrete  pool  of 
receivables  or  other  financial  assets, 
eittwr  fixed  or  revolving,  that  by  Xbeii 
terms  ctmvert  into  cash  within  a  finite 
time  period  phis  any  rights  or  other 
assets  designed  to  assure  the  servicing 
or  timely  distribution  of  proceeds  to  the 
securityholders. 

(b)  B<mk  means  a  state  nonmember 
insured  bank  (except  a  District  bank)  or 
a  foreign  bank  havii^  an  insured 
branch. 

(c)  Cash  management  sweep  account 
means  a  prearranged,  autom^ic  transfer 
of  f^ds  above  a  certain  doUaa  level 
bom  a  deposit  account  to  purchase  a 
security  or  securities,  ot  any 
prearranged,  automatic  redemption  or 
sale  of  a  security  or  securities  when  a 
deposit  account  drops  below  a  certain 
level  widi  the  proceeds  being 
traiufBrTed  into  a  dqxisit  accauMA. 

(d)  CoUective  investment  fund  means 
funds  held  by  a  bank  as  fiduciary  and. 
consistuU  with  local  law,  invested 
coUadively: 

(1)  In  a  common  tnist  fund 
maintained  by  sudi  bank  exclusively  for 
the  collective  investment  and 
reinvestment  of  monies  contributed 
thereto  by  the  bank  in  its  capacity  as 
trustee,  executor,  administrator, 
guardian,  or  custodian  under  the 
Unifaim  Gifts  to  Minors  Act;  or 

(2)  In  a  fond  ccmsisting  solely  e€ 
assets  of  retirement,  pension,  pn^t 
nHnring,  stock  bonus  or  similar  trusts 
which  are  exempt  from  Federal  income 
taxation  imder  the  Internal  Revenue 
Code  (Title  26  of  the  United  States 
Code). 

(e)  Completion  of  the  transaction 
means: 

(1)  For  purchaae  transactions,  die  time 
when  the  customer  pays  the  bank  any 
part  of  the  purchase  price  (or  the  time 
when  the  bank  makes  the  book-entry  for 
any  part  of  the  purchase  price,  if 
applicable),  howevn,  if  the  customer 
pays  for  the  security  prim  to  the  time 
payment  is  requested  or  becomes  due, 
then  the  transaction  shall  be  completed 
when  the  bank  transfers  the  security 
into  the  account  of  the  customer,  and 

(2)  For  sale  transactions,  the  time 
when  the  bank  transfers  the  security  out 
of  the  account  of  the  customer  or,  if  the 
security  is  not  in  the  bank's  custody, 
then  the  time  when  the  security  is 


dehvovd  to  the  beak,  however,  if  4ie 
customer  delivers  the  security  to  the 
bank  prior  to  the  time  delivery  is 
requMted  or  becomes  (hie  ^en  the    ' 
transaction  shall  be  completed  vAma  the 
bank  makes  payment  into  the  atyount  of 
the  customer. 

(<)  Creesmg  of  buy  and  sell  orden 
means  a  security  tmnaartien  in  whkfc 
the  same  bank  acts  as  agent  for  both  the 
buyar  and  the  seller. 

(g)  Cuttomer  means  any  person  or 
acoe«iBt,  induing  asy  egeney,  tnat. 
estate,  guardtenship,  or  other  fiduciaiy 
aoceuat  for  which  a  bank  makes  ot 
participales  in  making  the  purehase  or 
sale  of  securities,  but  dees  not  iadude 
a  paraen  or  account  having  a  direct, 
caatmctual  agpeoMMit  with  a  fttUy 
diedoeed  bnKer/deaier,  brokw,  deaiar, 
dealw  benk  or  issuer  of  the  securities 
that  are  the  subject  of  the  transaction. 

Qi)  Debt  secarity  means  any  security, 
such  as  a  bond,  debenture,  note,  or  any 
other  similar  instrument  that  evidences 
a  Urinhty  of  the  issuer  (including  aay 
security  of  this  type  that  is  convwtMe 
into  stock  or  a  similar  security)  and 
fractional  or  participation  interests  in 
one  cr  more  of  any  of  the  kwagoiag: 
provided,  however,  that  securities 
issued  by  an  investment  company 
ra^stered  under  the  Investment 
Companv  Act  of  1940, 15  U.S.C  SOa-l 
et  aeq.,  ahall  not  be  included  in  this 
definition. 


(i)  Government  security! 

(1)  A  security  that  is  a  difact 
obligation  ef,  or  obligation  guamnteed 
as  to  principal  and  intemat  by,  the 
Uailed  States: 

(2)  A  security  that  is  issued  or 
gnarantnnri  by  a  cwperatioa  in  which 
the  United  States  has  a  divect  er  indbect 
iatnest  and  wluch  is  designated  by  the 
Secretary  of  the  Treasury  for  exem^ian 
as  necessary  m  ifpropriatie  in  the  public 
intereet  or  for  die  protectioB  ef 
investors; 

(3)  A  security  issued  or  guaranteed  ae 
to  principal  and  interest  1^  any 
corporaticm  whose  securities  are 
designated,  by  statute  specifically 
naming  the  corporation,  to  constitute 
exempt  securities  within  the  meaning  of 
the  laws  administered  by  the  Securities 
and  Exchange  Commission;  or 

(4)  Any  put,  call,  straddle,  option,  or 
privilege  on  a  security  described  in 
paragraph  (i)  (1),  (2),  or  (3)  of  this 
section  other  than  a  put,  call,  straddle, 
option,  or  privilege  Uiat  is  traded  on  one 
or  more  naticmal  securities  exchanges, 
or  for  which  quotations  are 
disseminated  through  an  automated 
quotation  system  operated  by  a 
registered  securities  association. 
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(j)  Investment  discretion  means  that, 
with  respect  to  an  account,  a  bank 
directly  or  indirectly: 

(1)  Is  authorized  to  determine  what 
sectirities  or  other  propert}'  shall  be 
purchased  or  sold  by  or  fat  the  account; 
or 

(2)  Makes  decisions  as  to  what 
seouities  or  other  property  shall  be 
purchased  or  sold  by  or  for  the  accoimt 
even  though  some  other  person  may 
have  responsibility  tot  these  investment 
decisions. 

(k)  Municipal  security  means  a 
security  which  is  a  direct  obligation  of, 
or  an  c^hgation  guaranteed  as  to 
principal  or  interest  by,  a  State  or  any 
political  subdivision,  or  any  agency  or 
instrumentality  of  a  State  or  any 
political  subdivision,  or  any  municipal 
corporate  instnunentality  of  one  or  more 
States  or  any  security  whfch  is  an 
industrial  development  bond  (as 
defined  in  section  103^c)(2)  of  the 
Internal  Revenue  Code  of  1954]  the 
interest  on  which  is  excludable  from 
gross  income  under  section  103(a)(1)  of 
such  Code  if,  by  reason  of  the 
application  of  paragraph  (4)  or  (6)  of 
section  103(c)  of  such  Code  (determined 
as  if  paragraphs  (4)(A),  (5)  and  (7)  were 
not  included  in  such  section  103(c), 
paragraph  (1)  of  such  section  103(c) 
does  not  apply  to  such  security. 

(1)  Perioiuc  plan  means  any  written 
authorization  for  a  bank  acting  as  agent 
to  purchase  or  sell  for  a  customer  a 
specific  secxihty  or  seciuities,  in  a 
specific  amoimt  (calculated  in  security 
units  or  dollars)  or  to  the  extent  of 
dividends  and  funds  available,  at 
sp>ecific  time  intervals,  and  setting  forth 
the  commission  or  charges  to  be  paid  by 
the  customer  or  the  manner  of 
calculating  them.  Periodic  plans  include 
dividend  reinvestment  plans,  automatic 
investment  plans,  and  employee  stock 
purchase  plans. 

(m)  Security  means  any  interest  or 
instrument  commonly  known  as  a 
seciuity,  whether  in  the  nature  of  debt 
or  equity,  including  any  stock,  bond, 
note,  debenture,  evidence  of  indebtness 
or  any  participation  in  or  right  to 
subscribe  to  or  piuchase  any  of  the 
foregoing.  The  term  security  does  not 
include: 

(1)  A  deposit  or  share  accoimt  in  a 
federally  or  state  insured  depository 
institution: 

(2)  A  loan  participation; 

(3)  A  letter  of  credit  or  other  form  of 
bank  indebtness  incurred  in  the 
ordinary  course  of  business; 

(4)  Currency; 

(5)  Any  note,  draft,  bill  of  exchange, 
or  bankers  acceptance  which  has  a 
matiuity  at  the  time  of  issuance  of  not 
exceeding  nine  months,  exclusive  of 


days  of  grace,  or  any  renewal  thereof  the 
maturity  of  which  is  likewise  limited; 

(6)  Units  of  a  collebtive  investment 
fund; 

(7)  Interests  in  a  variable  amount 
(master)  note  of  a  borrower  of  prime 
credit;  or 

(8)  U.S.  Savings  Bonds.     ',,  "•' ' 

1344.4    Recordkaeping. 

(a)  General  rule.  A  bank  effe<!ting 
securities  transactions  for  customera 
shall  maintain  the  following  records  for 
at  least  three  years: 

(1)  Chronological  records.  An 
itemized  daily  record  of  each  purchase 
and  sale  of  securities  maintained  in 
chronological  order,  and  including: 

(i)  Account  or  customer  name  for 
which  each  transaction  was  effected; 

(ii)  Description  of  the  securities; 

(iii)  Unit  and  aggregate  purchase  or 
sale  price; 

(iv)  Trade  date;  and 

(v)  Name  or  other  designation  of  the 
broker/dealer  or  other  person  from 
whom  the  securities  were  piutJiased  or 
to  whom  the  securities  were  sold; 

(2)  Account  records.  Accoimt  records 
for  each  customer,  reflecting: 

(i)  Purchases  and  sales  of  securities; 

(ii)  Receipts  and  deliveries  of 
securities; 

(iii)  Receipts  and  disbursements  of 
cash;  and 

(iv)  Other  debits  and  credits 
pertaining  to  transactions  in  securities; 

(3)  A  separate  memorandimi  (order 
ticket)  of  each  order  to  purchase  or  sell 
securities  (whether  executed  or 
cancelled),  which  shall  include: 

(i)  The  aocoimts  for  which  the 
transaction  was  effected; 

(ii)  Whether  the  transaction  was  a 
market  order,  limit  order,  or  subject  to 
special  instructions; 

(iii)  The  time  the  order  was  received 
by  the  trader  or  other  bank  employee 
responsible  for  effecting  the  transaction; 

(iv)  The  time  the  order  was  placed 
with  the  broker/dealer,  or  if  there  was 
no  broker/dealer,  time  the  order  was 
executed  or  cancelled; 

(v)  The  price  at  which  the  order  was 
executed;  and 

(vi)  The  broker/dealer  utilized; 

(4)  Record  of  broker/dealers.  A  record 
of  all  broker/dealers  selected  by  the 
bank  to  effect  securities  transactions  and 
the  amount  of  commissions  paid  or 
allocated  to  each  broker  during  the 
calendar  year;  and 

(5)  Notifications.  A  copy  of  the 
written  notification  required  by  §§  344.5 
and  344.6. 

(b)  Manner  of  maintenance.  Records 
may  be  maintained  in  whatever  manner, 
form  or  format  a  bank  deems 
appropriate,  provided  however,  the 


records  required  by  this  section  must 
clearly  and  accurately  reflect  the 
information  required  and  provide  an 
adequate  basis  for  the  audit  of  the 
information.  Records  may  be 
maintained  in  hard  copy,  automated  or 
electronic  form  provided  the  records  are 
easily  retrievable,  readily  available  for 
inspection,  and  capable  of  being 
reproduced  in  a  hard  copy.  A  bank  may 
contract  with  third  party  service 
providers,  including  broker/dealers,  to 
maintain  records  required  under  this 
part. 

f  344.5    Content  and  tlma  of  notmcaUon. 

Every  bank  effecting  a  securities 
transaction  for  a  customer  shall  give, 
send  or  have  sent,  by  mail,  facsimile  or 
other  means  of  electronic  transmission, 
to  the  customer  at  or  before  completion 
of  the  transaction  one  of  the  types  of 
written  notification  identified  below: 

(a)  Broker/dealer's  confirmations.  (1) 
A  copy  of  the  confirmation  of  a  broker/ 
dealer  relating  to  the  securities 
transaction.  A  bank  may  either  have  the 
broker/dealer  send  the  confirmation 
directly  to  the  bank's  customer  or  send 
a  copy  of  the  broker/dealer's 
confirmation  to  the  customer  upon 
receipt  of  the  confirmation  by  the  bank. 
If  a  bank  chooses  to  send  a  copy  of  the 
broker/dealer's  confirmation,  it  must  be 
sent  within  one  business  day  from  the 
bank's  receipt  of  the  broker/dealer's 
confirmation;  and 

(2)  U  the  bank  is  to  receive 
remuneration  from  the  customer  or  any 
other  soiuce  in  connection  with  the 
transaction,  a  statement  of  the  source 
and  amount  of  any  remimeration  to  be 
received  if  such  would  be  required 
under  paragraph  (b)(6)  of  this  section;  or 

(b)  Written  notification.  A  written 
notification  disclosing: 

(1)  Name  of  the  baiJc; 

(2)  Name  of  the  customer; 

(3)  Whether  the  bank  is  acting  as 
agent  for  such  customer,  as  agent  for 
both  such  customer  and  some  other 
person,  as  principal  for  its  own  account, 
or  in  any  other  capacity; 

(4)  The  date  ana  time  of  execution,  or 
the  fact  that  the  time  of  execution  will 
be  furnished  within  a  reasonable  time 
upon  written  request  of  the  customer, 
and  the  identity,  price,  and  number  of 
shares  or  units  (or  principal  amount  in 
the  case  of  debt  seciuities)  of  the 
security  purchased  or  sold  by  the 
customer, 

(5)  The  amount  of  any  remuneration 
received  or  to  be  received,  directly  or 
indirectly,  by  any  broker/dealer  from 
such  customer  in  connection  with  the 
transaction; 

(6)(i)  The  amount  of  any  remuneration 
received  or  to  be  received  by  the  bank 
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.B)  to  dM  caM  af  a  toaiMwtiaa  ia  a 
dabt  aacurity  s^^act  to  radaniptieB 
bafbre  aaaturity.  a  atatoment  te  tha  ^bct 
that  the  debt  security  may  be  radaaaaad 
in  whole  or  in  part  before  maturity,  tket 
the  redemption  couM  affect  the  yim]d 
represented  and  that  additional 
infcnmation  is  available  upon  request; 

(9)  In  the  case  of  a  transaction  in  a 
debt  security  efiected  exclusively  on  the 
basis  of  a  dollar  price: 

(i)  The  dollar  price  at  which  the 
transaction  was  effected;  and 

(ii)  The  yield  to  maturity  calculated 
from  the  dollar  price,  provided 
however,  that  this  shall  not  apply  to  a 
transaction  in  a  debt  security  that  either 
has  a  maturity  date  that  may  be 
extended  by  the  issuer  thereof,  with  a 
variable  interest  payable  thereon,  or  is 
an  asset-backed  security  that  represents 
an  interest  in  or  is  secured  by  a  pool  of 
receivables  or  other  financial  assets  that 
are  subject  continuously  to  prepajnnent; 
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(12)  te  tha  caae  af  a  traMactkm  ia  a 
(Mt  security,  odiar  tlian  a  gevermnent 
security,  diat  the  security  is  unr^ed  by 
a  nationally  raoagaizad  statistical  rating 
organization,  if  £at  is  the  case. 


%U4Ji   NotJfteattonbyi,  ^ 

■NamaMwa  forma  and  ttmaa  of  noWlcatfon. 

A  bank  may  elect  to  use  the  following 
alternative  notification  procedures  if  the 
transaction  is  effected  for: 

(a)  Notification  by  agreement. 
Accounts  (except  periodic  plans)  w^ere 
the  bank  does  not  exercise  investment 
discretion  and  the  bank  and  the 
customer  agree  in  writing  to  a  different 
arrangement  as  to  the  time  and  content 
of  the  written  notification;  provided 
however,  that  such  agreement  makes 
clear  the  customer's  right  to  receive  the 
written  notification  pursuant  to  §  344.5 
(a)  or  (b)  at  no  additional  coat  to  the 

CUStCOlOT. 


M  CotfecthviarBatBintt^tiH/ 
accamMs.  The  bank  sStall  at  teaat 
asBuatty  ftraiah  to  the  customer  a  copy 
c^a  Bww^-i^l  lepoit  of  the  fund,  w 
provide  notice  that  a  c(^y  of  s\u^  raport 
is  availabk  and  will  be  fumishad  upon 
request  t^  each  person  to  wduun  a 
regular  p^odic  accounting  would 
ordinarily  be  rendered  with  respect  to 
each  participating  account.  This  report 
shall  be  based  upon  an  audit  made  by 
independent  public  accountants  or 
internal  auditors  responsible  only  to  the 
board  of  directors  of  the  bank. 

(f)  Periodic  plan  accounts.  The  bank 
shall  give  or  send  to  the  customer  not 
less  than  once  every  three  months  a 
written  statement  showing: 

(1)  The  funds  and  securities  in  the 
custody  or  possession  of  the  bank; 

(2)  All  service  charges  and 
commissions  paid  by  the  customer  in 
connection  with  the  transaction;  and 


THTPAPER  and  ink  used  in  IHt  UKlGIIIAL 
PUBLICATION  HAY  AFFECT  THE  QUALITY  OF 
THE  HICROFORH  EDITjON^ ___. 
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(3)  All  other  debits  and  credits  of  the 
customw's  accouint  involved  in  the 
transaction;  provided  that  upon  writtoi 
request  of  the  ciistomer.  the  bank  shall 
give  or  send  the  information  described 
in  $  344.5.  except  that  any  such 
information  relating  to  remuneration 
paid  in  connection  Mrith  the  transaction 
need  not  be  provided  to  the  customer 
v^en  the  remuneration  is  paid  by  a 
source  other  than  the  customer.  The 
bank  may  charge  a  reasonable  fee  for 
providing  information  described  in 
$344.5. 

1344.7   SsMsmsntef 


(a)  A  bank  shall  not  efiisct  or  enter 
iaio  a  ccHitract  for  the  purchase  or  sale 
of  a  security  (other  thu  an  exempted 
security  as  defined  in  IS  U.S.C 
78c(a)(12),  government  security, 
municipal  security,  commercial  paper, 
bankers'  acceptances,  or  commercial 
bills)  that  provides  for  pavnent  of  fimds 
and  delivery  of  securities  later  than  the 
third  business  day  after  the  date  of  the 
contract  unless  otherwise  expressly 
agreed  to  by  the  parties  at  the  time  of 
the  transaction. 

(b)  Paragraphs  (a)  and  (c)  of  this 
sectioo  shall  not  apply  to  contracts: 

(1)  For  the  pxuchase  or  sale  of  Umited 
partnership  interests  that  are  not  listed 
on  an  exchange  or  for  which  quotatioos 
are  not  disseminated  through  an 
autcKnated  quotation  system  of  a 
registered  securities  association;  or 

(2)  For  the  purchase  or  sale  of 
securities  that  the  Securities  and 
Exchange  Coauniasion  {SEC)  may  from 
time  to  time,  taking  into  account  then 
existing  market  practices,  exempt  by 
order  from  the  requirements  of 
paragraph  (a)  of  ^C  Rule  I5c6-1. 17 
CFR  240.15c6-l(a),  eitbn 
unconditionally  or  cm  specified  terms 
and  conditions,  if  the  ^C  determines 
that  an  exonption  is  consistent  with  the 
public  interest  and  the  protection  of 
investors. 

(c)  Paragraph  (a)  of  this  section  shall 
not  apply  to  contracts  for  the  sale  for 
cash  of  securities  that  are  priced  after 
4:30  p  jn.  Eastern  time  on  the  date  the 
securities  are  priced  and  that  are  sold  by 
an  issuer  to  an  underwriter  piirsuant  to 
a  firm  commitment  imderwritten 
ofEering  registered  under  the  Securities 
Act  of  1933, 15  U.S.C.  77a  et  seq..  or 
sold  to  an  initial  purchaser  by  a  bank 
participating  in  the  offering.  A  bank 
shall  not  effect  or  enter  into  a  contract 
for  the  purchase  or  sale  of  the  securities 
that  provides  for  payment  of  funds  and 
delivery  of  securities  later  than  the 
fourth  business  day  after  the  date  of  the 
contract  unless  otherwise  expressly 


agreed  to  by  the  parties  at  the  time  of 
the  transaction. 

(d)  For  purposes  of  paragraphs  (a)  and 
(c)  of  this  section,  the  parties  to  a 
contract  shall  be  deemed  to  have 
expressly  agreed  to  an  alternate  date  for 
pajrment  of  funds  and  delivery  of 
securities  at  the  time  of  the  transaction 
for  a  contract  for  the  sale  for  cash  of 
securities  purstiant  to  a  firm 
commitment  ofbring  if  the  managing 
underwriter  and  the  issuer  have  agreed 
to  the  date  for  all  seciuitles  sold 
purscant  to  the  offering  and  the  parties 
to  the  contract  have  not  expressly 
agreed  to  another  date  for  payment  of 
funds  and  delivery  of  securities  at  the 
time  of  the  transaction. 


(a)  Policies  and  pmcedures.  Every 
bank  effiecting  securities  transactions  for 
customers  shall  establish  written 
policies  and  procediues  providing: 

(1)  Assignment  of  responsibility  for 
supervision  of  all  officers  or  employees 
who: 

(i)  Transmit  orders  to  or  place  orders 
with  bn>ker/dealers;  or 

(ii)  Execute  transactions  in  securities 
for  customers;  and 

(2)  Assignment  of  responsibility  for 
supervision  and  reporting,  separate  from 
those  in  paragraph  (aMl)  of  this  sectioo, 
with  respect  to  all  officers  or  employees 
who  process  orders  for  notification  or 
settlement  purposes,  or  perform  other 
back  office  fuiK:tion8  with  respect  to 
securities  transactions  effected  for 
customars;  and  -  >  .*' 

(3)  For  the  feir  and  equitable 
allocation  of  securities  and  {vices  to  . 
accounts  when  orders  for  the  same 
security  are  received  at  apjxtiximately 
the  same  time  and  are  placed  Ux 
execution  either  individually  or  in 
combination;  and 

(4)  Where  applicable,  and  where 
permissible  under  local  law,  for  the 
crossing  of  buy  and  sell  orders  on  a  feir 
and  equitable  basis  to  the  parties  to  the 
transaction. 

f  944.9    Pereonal  secwilttes  trading 
rsporthig  by  bank  dkeclocs,  offlcecs  and 


(a)  Officers  and  employees  subject  to 
reporting.  Bank  officers  and  employees 
who: 

(1)  Make  investment 
recommendations  or  decisions  for  the 
accounts  of  customers; 

(2)  Participate  in  the  determination  oi 
such  recommendations  or  decisions;  or 

(3)  In  connection  with  their  duties, 
obtain  information  concerning  which 
securities  are  being  purchased  or  sold  or 
recommend  such  action,  must  report  to 


the  bank,  within  ten  biisiness  days  after 
the  end  of  the  calmdar  quarter,  all 
transactions  in  securities  made  by  them 
or  on  their  behalf,  either  at  the  bank  or 
elsewhere  in  which  they  have  a 
beneficial  interest.  The  report  shall 
identify  the  securities  purchased  or  sold 
and  indicate  the  dates  of  the 
transactions  and  whether  the 
transactions  were  purchases  or  sales. 

(b)  Directors  subject  to  reporting.  Bank 
directors  who: 

(1)  Make  investment 
recommendations  or  decisions  for  the 
accounts  of  customers;  or 

(2)  Participate  in  the  determination  of 
such  recommendations  or  dedsions 
miist  report  to  the  bank,  within  ten 
business  days  after  the  end  of  the 
calendar  quarter,  all  transactions  in 
securities  tnade  by  them  or  on  their 
behalf,  either  at  the  bank  or  elsewhere 
in  whidi  they  have  a  beneficial  Interest. 
The  report  shall  identify  the  securities 
purchased  or  sold  and  indicate  the  dates 

-  of  the  transactlcms  and  whether  the 
transactions  were  purchases  or  sales. 

(c)  Exempt  transactions.  Excluded 
from  this  reporting  requirement  are: 

(1)  Transactions  for  the  benefit  of  the 
director,  officer  or  onployee  over  which 
the  director,  officer  or  employee  has  no 
direct  or  indirect  influence  or  control; 

C2)  Transacti<ms  in  mutual  fund 
shares; 

(3)  Transactions  ih  government 
securities;  and 

(4)  All  transactions  involving  in  the 
a^regate  $10,000  at  less  during  the 
calendar  quarter. 

(d)  Alternative  report.  Where  a  bank 
acts  as  an  investment  adviser  to  an 
investment  company  registered  imder 
the  Investment  Cranpany  Act  of  1940, 
the  bank's  directors,  officers  and 
employees  may  fulfill  their  reporting 
requirement  under  paragraph  (a)  or  (b) 
of  this  section  by  filing  with  the  bank 
the  "access  persons"  personal  securities 
trading  report  required  by  (SEC)  Rule 
17H.  17  CTR  270.17)-1- 

S  344.10    WalVM*. 

The  Board  of  Directors  of  the  FDIC,  in 
its  discretion,  may  waive  for  good  cause 
all  or  any  part  of  this  part  344. 

Dated  at  Washington,  D.Q ,  this  1 1th  day  of 
December,  1996. 

By  Order  of  the  Board  of  Directors. 
Federal  Deposit  Insurance  Corporation. 
Jsny  L.  Langlsjr. 
Executive  Secretary. 

[PR  Doc.  96-32275  Filed  12-23-96;  8:45  am] 
saiJtQ  cooc  sn4-«i-p 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration^ 
14CFRPart71 

[DockM  No.  9S-AWP-2q 

Proposed  EstatMlshment  of  Class  0 
Airspace;  Victorville,  CA 

AGENCY:  Federal  Aviation 
Administration  (FAA).  DOT. 
ACTION:  Notice  of  Proposed  Rulemaking: 
extension  of  comment  period. 

SUMMARY:  This  notice  announces  the 
extension  of  the  comment  period  on  a 
Notice  of  Proposed  Rulemaking 
(NPRM),  which  proposes  to  establish 
Class  D  airspace  at  Victorville.  CA.  This 
action  is  being  taken  due  to  an 
administrative  oversight,  wherein  the 
conunent  period  did  not  allow  adequate 
time  for  interested  persons  to  have  the 
opport\uiity  to  comment. 
DATES:  Comments  must  be  received  on 
or  before  January  30, 1997. 

ADDRESSES:  Send  comments  on  the 
proposal  in  tripUcate  to:  Federal 
Aviation  Administratipn,  Attn: 
Manager,  Operations  Branch,  AWP-530, 
Docket  No.  95-AWP-26,  Air  Traffic 
Divisions,  P.O.  Box  92007,  Worldway 
Postal  Center,  Los  Angeles,  California, 
90009. 

SUPPLEMENTARY  information: 

Background 

Airspace  Docket  No.  95-AWP-26, 
published  on  November  20, 1996  (61  FR 
59040)  proposed  to  establish  Class  D 
airspace  area  at  Victorville,  CA.  This 
action  will  extend  the  comment  period 
closing  date  on  that  airspace  docket 
from  November  30, 1996,  to  January  30, 
1997,  to  allow  for  a  30-day  comment 
period  instead  of  the  existing  10-day 
abbreviated  comment  period. 

List  of  Subjects  in  14  CFR  part  71 

Airspace,  Incorporation  by  reference. 
Navigation  (air) 

Extension  of  Comment  Period 

The  comment  period  closing  date 
Airspace  Docket  No.  95-AWP-26,  is 
hereby  extended  to  January  30, 1997. 

AntlMirity:  49  U.S.C  106(g].  40103, 40113. 
40120;  E.O.  10854,  24  FR  9565.  3  CFR.  1959- 
1963  Comp.,  p.  389: 14  CFK  11.69. 

Issued  in  Los  Angeles,  California,  on 
December  10, 1996. 
Leonuti  A.  MOU07, 

Acting  Manager.  Air  Traffic  Division,    .  ■,, 
Western-Pacific  Region. 
(FR  Doc.  96-32692  Filed  12-23-96;  8:45  am] 
BHJJNQ  COOK  4*ie-1»-M 


FEDERAL  TRADE  COMMISSION 

16CFRPart300 

Rules  and  Regulations  Under  the  Wool 
Products  LatMling  Act 

agency:  Federal  Trade  Commission. 
action:  Notice  of  proposed  rulemaking. 

summary:  The  Federal  Trade 
Commission  (Commission  or  FTC)  has 
completed  its  regulatory  review  of  the 
Rules  and  Regulations  xmder  the  Wool 
Products  Labeling  Act  (Wool  Rules). 
Pursuant  to  that  review  the  Commission 
concludes  that  the  Wool  Rules  continue 
to  be  valuable  to  both  consumers  and 
firms.  The  regulatory  review  comments 
suggested  various  substantive 
amendments  to  the  Wool  Rules.  The 
Commission  has  considered  these 
proposals  and  other  proposals  that  it 
beUeves  merit  further  inquiry.  The 
Commission  seeks  comment  on  whether 
it  should  amend  the  Wool  Rules  to: 
Allow  the  listing  of  generic  fiber  names 
for  fibers  that  have  a  functional 
significance  and  are  present  in  the 
amount  of  less  than  5%  of  the  total  fiber 
weight  of  a  wool  product,  without 
requiring  disclosure  of  the  functional 
significance  of  the  fiber,  as  presently 
required  by  Wool  Rule  3(b);  eliminate 
the  requirement  of  Wool  Rule  10(a)  that 
the  front  side  of  a  cloth  label,  which  is 
sewn  to  the  product  so  that  both  sides 
of  the  label  are  readily  accessible  to  the 
prospective  purchaser,  bear  the  wording 
"Fiber  Content  on  Reverse  Side"  when 
the  fiber  content  disclosure  is  listed  on 
the  reverse  side  of  the  label;  allow  for 
a  system  of  shared  information  for 
manufiacturer,  importer,  or  other 
marketer  identification  among  the  North 
American  Free  Trade  Agreement 
(N.VFTA)  countries;  add  a  provision  to 
Wool  Rule  4  specifying  that  a 
Commission  registered  identification 
niunber  (RN)  will  be  subject  to 
cancellation  if,  after  a  change  in  the 
material  information  contained  on  the 
RN  application,  a  new  application  that 
reflects  current  business  information  is 
not  promptly  submitted;  allow  the  use 
of  abbreviations  for  generic  fiber  names; 
and  allow  the  use  of  abbreviations  and 
symbols  in  country  of  origin  labeling. 
The  Commission  also  seeks  comment  on 
the  possible  need  to  expand  the  fiber 
content  disclosiue  requirement  in  Wool 
Rule  19  to  include  specialty  fibers  other 
than  the  hair  or  fleece  of  the  angora  or 
cashmere  goat. 

DATES:  Written  comments  will  be 
accepted  until  January  22. 1997. 
ADDRESSES:  Comments  should  be 
submitted  to:  Office  of  the  Secretary. 
Federal  Trade  Commission,  Room  H- 


159,  Sixth  Street  and  Pennsylvania 
Avenue,  NW.  Washington,  DC  2058a 
Submissions  should  be  identified  as 
"Rules  and  Regulations  under  the  Wool 
Act,  16  CFR  Part  300— Comment"  If 
possible,  submit  comments  both  in 
writing  and  on  a  personal  computer 
diskette  in  Word  Perfect  or  other  word 
processing  format  (to  assist  in 
processing,  please  identify  the  format 
and  version  used).  Written  comments 
should  be  submitted,  when  feasible  and 
not  burdensome,  in  five  copies. 
FOR  FURTHER  INFORMATION  CONTACT:  Bret 
S.  Smart,  Program  Advisor,  Los  Angeles 
Regional  Office,  Federal  Trade 
Commission,  11000  Wilshire  Blvd., 
Suite  13209,  Los  Angeles,  CA  90024. 
(310)  235^040  or  Edwin  Rodriguez. 
Attorney,  Federal  Trade  Commission. 
Sixth  Street  and  Pennsylvania  Avenue, 
NW,  Washington,  DC  20580,  (202)  326- 
3147. 

SUPPLEMENTARY  INFORMATION: 

L  Background  Infbrmvtion 

The  Wool  Products  Labeling  Act  of 
1939  (Wool  Act),  15  U.S.C.  68,  requires 
marketers  of  covered  wool  products  to 
mark  each  product  with  (1)  the  generic 
names  and  percentages  by  weight  of  the 
•constituent  fibers  present  in  the 
product;  (2)  the  name  luider  which  the 
manufacturer  or  other  responsible 
company  does  business,  or  in  lieu 
thereof,  the  RN  issued  to  the  .company 
by  the  Commission;  and  (3)  the  name  of 
the  coimtry  where  the  product  was 
processed  or  manufactured.  The  Wool 
Act  also  contains  advertising  and 
recordkeeping  provisions.  Ptirsuant  to 
Section  6(a)  of  the  Act,  15  U.S.C.  68d. 
the  Commission  has  issued 
implementing  regulations,  the  Wool 
Rules,  which  are  foimd  at  16  CFR  Part 
300. 

As  part  of  the  Commission's  ongoing 
regulatory  review  of  all  its  rules, 
regulations,  and  guides,  on  May  6, 1994, 
the  Commission  published  a  Federal 
Register  notice  (FRN),  59  FR  23645. 
seeking  public  comment  on  the  Wool 
Rules.  That  same  day  a  similar  FRN  was 
published,  59  FR  23646,  seeking  pubUc 
comment  on  the  Textile  Rules,  which 
are  required  by  the  Textile  Fiber 
Products  Identification  Act.'  Though 
not  identical,  the  Wool  Rules  and  the 


>  IS  U.S.C  70  etteq.  The  RuIm  and  Ragulatioiu 
undar  the  Textile  Fiber  Products  Identification  Act 
are  found  at  16  CFR  Part  303.  A  Notice  of  Propoaad 
Rulemaking  seeking  comment  on  proposed  changes 
to  the  Textiles  Rules  was  published  earlier  this 
year,  61  FR  5340  (February  12,  1996).  The  comment 
period  closed  on  May  13. 1996,  and  Commission 
staff  members  are  cumnlly  analyzir)g  the 
submissions.  Most  of  the  proposals  discusaad  in 
this  Notice  with  regard  to  the  Wool  Rules  paraUel 
similar  proposals  advanced  with  regard  to  the 
Textile  Rule*. 


67740  Federal  Register  /  Vol.  61,  No.  248  /  Tuesday.  December  24,  1996  /  Proposed  Rules 


Textile  Rviles  are  closely  related. 
Generally,  the  fonner  covers  products 
comprised  in  whole  or  in  part  of  wool, 
while  the  latter  covers  products 
containing  no  wool  at  alL  The  FRNs 
solicited  comments  about  the  overall 
costs  and  benefits  of  the  Wool  Rules  and 
the  Textile  Rules,  as  well  as  their 
regulatory  and  economic  impact.  The 
F^s  also  sought  comment  on  what 
changes  in  these  Rules  would  increase 
their  benefits  to  purchasers  and  how 
those  changes  would  afCect  the  costs  the 
Rules  impose  on  firms  subject  to  their 
requirements.  The  deadline  for 
submission  of  comments  was  extended 
twice,  on  Jiily  7, 1994  and  September 
12. 1904.  The  final  deadline  for 
comments  was  October  15, 1994. 

n.  Regulatory  Review  Questions  and 
Comments 

A.  Introduction 

The  Conunission  received  twenty- 
eight  comments  in  response  to  the 
Textile  Rules  FRN  and  twelve 
comments  in  response  to  the  Wool 
Riiles  FRN.  Seven  of  the  twelve  Wool 
Rules  comments  were  merely  copies  of 
correspondence  submitted  in  response 
to  the  Textile  Rules  FRN.  Because  of  the 
many  points  in  common  between  the 
Textile  Rules  and  the  Wool  Rules 
provisions.  Textile  Rules  submissions 
that  contain  recommendations  or 
comments  relevant  to  both  sets  of  Rules 
will  be  considered  as  responses  to  the 
Wool  Rules  as  well.^  The  comments 
were  submitted  by  trade  associations  ^ 
and  companies  subject  to  the  Textile 
Rules  and  the  Wool  Rules.*  In  addition, 


'Unless  othowite  idantified  [e.g..  "Wool  Rules 
Submission),  sll  footnote  citations  to  comments 
refer  to  Textile  Rules  submissions. 

>  National  Knitwear  k  Sportswear  Association 
(NKSAl  (1),  National  Association  of  Hosiery 
Manubcturers  [NAHMI  [2],  American  Textile 
Manuiacturers  Institute  [ATMI]  (3).  Cordage 
Institute  [CORDI  (4).  National  ReUil  Federation 
[NRF]  (5),  American  Fiber  Manubctuiers 
Association.  Inc.  |AFMA|  (7),  American  Textile 
Manubcturers  Institute  [ATMI]  (10).  Ross  k 
Hardies,  on  behalf  of  United  States  Association  of 
Importers  of  Textiles  and  Apparel  (USA-ITA)  (11), 
Anaarican  Apparel  Manufacturers  Association 
(AAMAj  (IS),  Liz  Qaibome,  Inc.  and  Labeling 
Committee.  Industry  Sector  Advisory  Committee  on 
Wholesaling  and  ReUiling  (ISAC  17)  (17).  Wool 
Rules  Submissions:  Wool  Bureau  |WB]  (1), 
Northern  Textile  Association  (NTAj  (4),  Harris 
Tweed  Autiiority  IHT]  (6),  Northern  Textile 
Association  (NTAj  [li 

<  Warren  Featherbona  Company  [WFC]  (6),  Dan 
River  Inc.  |DR|  (8).  Ruff  Hewn  [RUFF]  (9).  Gap,  Inc. 
IGAFI  (12),  Fieldcrest  Cannon,  Inc.  [FIELOi  (13). 
Fruit  of  the  Loom  (FRUTT]  (14),  Wemco  Inc. 
[WEMCOl  (18),  Sara  Lee  Knit  Products  ISARAl  (19), 
Horace  Small  Apparel  Company  [HORACE]  (20), 
Perry  Manufacturing  Company  [PERRY]  (21), 
Milliken  k  Company  (MILLl  (22),  Cranstoo  Print 
Works  Company  (CRAN)  (23).  Angelica  Corporation 
jANGEL]  (24).  RusseU  Corporation  [RUSS]  (25), 
Haggar  Apparel  Company  (HAGGAR)  (26).  Capital 


one  comment  was  submitted  by  an 
industry-wide  committee  formed  to 
address  issues  concerning  the 
harmonization  of  textile  regulations 
among  the  NAFTA  countries.' 

B.  Specific  Comments      ~  .- 

Twelve  comments  explicitly  express 
support  for  the  Wool  Rules  as  a  whole' 
because  the  Wool  Rules  protect 
consumers  from  deceptive  fiber  claims 
and  provide  them  with  valuable 
information  about  the  fiber  content  of 
apparel,  allowing  them  to  make 
educated  product  comparisons  and 
purchasing  decisions.''  The  comments 
recognize  minimal  costs  but  do  not 
identify  any  specific  costs  imposed  by 
the  Wool  Rules  on  consiuners.* 

In  addition,  the  comments  show  that 
the  Wool  Rules  are  valuable  to 
manufacturers  and  firms.  They  allow 
firms  to  distinguish  their  products  from 
othera  in  the  marketplace  based  on  the 
products'  fiber  content.'  They  improve 
the  credibility  of  firms.and  their 
products  by  assuring  consumers  that  the 
products  they  are  purchasing  will  meet 
specific  standards  and  consxuner 
tastes. '°  The  Wool  Rules  also  "maintain 
the  integrity  of  fiber  type  information 
from  the  fiber  supplier  to  the  textile 
manufacturer  to  the  apparel 


Mercury  Shirt  Corp.  [CAP)  (27),  Biderman 
Industries  Corporation  [BIDER]  (28).  Wool  Rules 
Submission:  Northwest  Woolen  Mills  [NWM]  (2). 

>  Trilateral  Labeling  Committee  [TLC]  (16).  Other 
comments  appear  to  track  TLCs  recommendations 
closely:  WFC  (6).  RUFF  (9).  WEMCO  (18).  SARA 
(19),  ANGEL  (24).  RUSS  (25)  HAGGAR  (26),  CAP 
(27),  and  BIDER  (28)  axpliciUy  adopt  or  endorse  the 
reconmiendations  of  TLC  (16). 

•NKSA  (1)  p.l,  NAHM  (2)  p.l.  ATMI  (3)  p.l, 
CORD  (4)  p.2.  DR  (8)  p.l,  ATMI  (10)  p.l,  FIELD  (13) 
p.l,  FRUIT  (14)  p.l,  PERRY  (21)  p.l,  MILL  (22)  p.l. 
Wool  Rules  Submissions:  NTA  (4)  pp.  1-2.  HT  (6' 
pp.  2-4.  These  comments  were  sulxnitted  by 
companies  covered  by  the  Textile  and  Wool  Rules, 
but  they  express  the  belief  that  the  Wool  Rules  help 
consumers. 

'  NAHM  (2)  states,  at  p.l.  that  the  regulations 
should  be  retained  "because  they  provide  a 
framework  for  fiber  content  disclosure,  labeling, 
country^of-erigin  clarification,  and  provisions  for 
guarantees,  all  of  which  protect  manufacturers, 
buyers,  and  retail  consumers."  NKSA  (1)  states,  at 
p.l,  that  the  Rules  serve  an  important  and  useful 
purpoee  for  consumers  who  may  not  be  aware  of 
the  various  fibers  in  the  multi-fiber  blends  that  have 
become  common  in  the  marketplace.  PERRY  (21) 
states,  at  p.l.  that  the  Rules  are  "both  necessary  and 
desirable  if  we  are  to  have  orderly  trade  within  this 
hemisphere." 

•NAHM  (2)  states,  at  p.l,  that  the  Rules  impose 
costs  on  consumers,  but  does  not  identify  what  the 
casts  are.  The  comment  states  that  "the  assurances 
ofiered  by  the  Rules  to  purchasers  far  outweigh  the 
costs  associated  with  fiber  content  disclosure  on 
labeling  and  the  use  of  guarantees."  ATMI  (10) 
states,  at  p.l.  that  it  "has  no  knowledge  of 
additional  imposed  coats  to  the  consumer  because 
of  the  rules." 

•NJCSA  (1)  p.1. 

'"NAHM  (2)  p.2.  ■.       •    V*. 


manufocturer  to  the  consumer." ' ' 
Although  the  Wool  Rules  impose 
labeling  and  packaging  costs, '^  they  are 
small  and  have  become  an  accepted  part 
of  doing  business  in  the  textile 
indtistry.'^  The  commenters  consider 
the  costs  of  compliance  to  be  minimal 
and  the  benefits  to  companies  and 
consumers  to  be  tangible  and  great. 

The  comments  submitted  in  response 
to  the  regulatory  review  of  the  Wool 
Rules  propose  certain  amendments  to 
the  Riiles.  On  the  basis  of  the  comments 
and  other  available  information,  the 
Commission  has  considered 
recommendations  to  amend  the  Wool 
Rules  to:  (1)  Allow  the  listing  of  generic 
fiber  names  for  fibera  that  have  a 
functional  significance  and  are  present 
in  the  amount  of  less  than  5%  of  the 
total  fiber  weight  of  a  wool  product, 
without  requiring  disclosure  of  the 
functional  significance  of  the  fiber,  as 
presently  required  by  Wool  Rule  3(b); 
(2)  require  labels  of  covered  products 
containing  reprocessed  fibers  to  disclose 
whether  such  repnxressed  fibers  consist 
of  all  new  pre-consumer  or  imtreated 
post-consumer  materials;  (3)  state 
specifically  that  selvages  are  exempt;  (4) 
modify  country  of  origin  disclosure 
requirements;  and  (5)  eliminate  the 
requirement  of  Wool  Rule  10(a)  that  the 
front  side  of  a  cloth  label,  only  one  end 
of  which  is  sewn  to  the  product  in  such 
a  manner  that  both  sides  of  the  label  are 
readily  accessible  to  the  prospective 
purchaser,  bear  the  wording  "Fiber 
Content  on  Reverse  Side"  when  the 
fiber  content  disclosure  is  listed  on  the 
reverse  side  of  the  label. 

C.  NAFTA  Related  Comments 

The  goal  of  NAFTA  is  to  establish  a 
trade  zone  in  which  goods  can  flow 
freely  among  Canada,  Mexico,  and  the 
United  States,  a  goal  that  may  be 
imp>eded  by  the  multiple  burdens 
imposed  on  companies  by  regulations  in 
the  NAFTA  countries.  Several 
comments  discussed  NAFTA  and  the 
need  for  regulatory  convergence.  For 
example,  some  comments  focus  on  the 
problems  posed  by  linguistic  differences 
among  the  NAFTA  coimtries,  and 


»  ATM!  (3)  p.l.  See  alao  DR  (8)  p.l:  ATMI  (10) 
p.l,  MILL  (22)  p.2. 

"  NAHM  (2)  p.2.  ATMI  (3)  sUtes.  at  p.l.  that 
"(tlhere  are  minimal  costs  associated  with  the 
manufacture  of  the  label,  its  attachment  to  the 
textile  product,  and  costs  carried  by  the 
manufacturer  to  maintain  records." 

"NKSA  (1)  p.l.  ATMI  (3)  pp.1-2.  DR  (8)  {).l, 
ATMI  (10)  p.5.  FIELD  (13)  p.e,  MILL  (22)  p.6.  ATMI 
(3)  sUtes,  at  pp.1-2.  that  "Ip)rior  to  the  rules,  textile 
mills  typically  kept  records  of  fiber  content  and 
perfornved  fiber  identification  tests  to  certify  that 
fiber  being  supplied  to  the  mill  was  indeed  what 
the  supplier  stated.  These  costs  and  practices  have 
become  a  generic  part  of  textile  business  operations. 
The  rules  only  add  the  cost  of  a  consumer  labeL" 
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regulations  based  on  these  difiisrences. 
that  affect  the  printing  of  fiber  content 
information,  country  of  origin  names, 
and  care  instructions.  **  Manufacturers 
must  either  print  separate  labels  for 
each  market,  which  may  inhibit  the 
efficient  allocation  of  inventories  within 
the  NAFTA  territory  and  increase  costs 
to  consumers,  1^  or  print  imwieldy, 
multilingual  labels  that  satisfy  all  of  the 
regulatory  requirements  of  each  NAFTA 
coimtry.'^  In  addition,  some  comments 
suggested  that  differeiu:es  in  labeling 
requirements,  including  label 
attachment  requirements,  the  definition 
of  key  terms,  and  responsible  party 
identification  systems  in  the  NAFTA 
countries,  may  also  impede  trade.  ■''  The 
comments  generally  agree  that  the 
NAFTA  signatories  must  consult  and 
coordinate  with  each  other  to  simplify 
textile  and  apparel  labeling  so  that 
differences  in  labeling  rules  and  the 
manner  in  which  compliance  is 
determined  do  not  pose  trade  barriers.  '^ 

NAFTA  requires  the  harmonization  of 
labeling  regulations.  Article  906  of 
NAFTA  sUtes  that  "the  Parties  shall,  to 
the  greatest  extent  practicable,  make 
compatible  their  respective  standards- 
related  measures,  so  as  to  facilitate  trade 
in  a  good  or  service  between  the 
Parties."  Article  913  of  the  Act  requires 
the  creation  of  a  Committee  on 
Standards-Related  Measures,  including 
a  Subcommittee  on  Labelling  of  Textile 
and  Apparel  Goods. 

Many  of  the  comments  contend  that 
harmonizing  labels  would  benefit 
manufacturers  and  consvuners  alike  by 
decreasing  the  costs  of  production  and 
distribution.  One  commenter  stated  that 
prices  charged  to  consumers  may 
decline  if  the  costs  associated  with       , 
labeling  decline.  ■'  A  few  comments 


>*ThM  notice  does  not  address  the  issue  of  the 
use  of  symbols  in  caie  labeling.  The  Conunission 
has  published  separately  a  notice  regarding  that 
issue.  60  FR  57SS2  (Nov..  16. 1995). 

"FRUIT  (14)  p.3. 

••USA-TTA  (11)  p.2.  see  also  FRUIT  (14)  p.2.  The 
comments,  however,  do  not  provide  extrinsic 
evidence  that  long  labels  cause  consumer  confusion 
or  that  they  are  financially  burdensome  to 
manufacturers  or  distributors. 

"  AFMA  (7)  p.l,  FRUIT  (14)  p.2,  SARA  (19)  p.4. 
FRUIT  sUtes  that  differences  in  labeling 
requirements  may  "function  as  non-tariff  trade 
barriers  and  significantly  impede  the  free  flow  of 
goods  within  the  NAFTA  territory,;'  inhibiting  sale* 
and  harming  American  industry. 

'•WPC  (6)  p.1.  AFMA  (7)  p.l,  DR  (8)  p.l,  RUFF* 
(9)  pp.1-2,  ATMI  (10)  pp.  1-2,  USA-ITA  (11)  p.2, 
FIELD  (13)  pp.1-2,  FRUIT  (14)  pp.1-2.  AAMA  (15) 
p.l,  TLC  (16)  p.l,  ISAC  17  (17)  p.l  WEMCO  (18) 
p.l,  SARA  (19)  p.4.  HORACE  (20)  p.2,  MILL  (22) 
p.2,  ANGEL  (24)  p.l,  RUSS  (25)  p.l,  HAGGAR  (26) 
p.l.  CAP  (27)  p.l,  BIDER  (28)  p.l. 

'•FRUIT  (14)  p.2. 


contend  that  harmonized  labeling 
would  be  less  confusing  to  consimaers.^ 

The  Commission  has  considered  the 
comments  and  other  available 
information  and  NAFTA-related 
proposals  to  amend  the  Wool  Rules  to: 
(1)  Allow  for  a  system  of  shared 
information  for  manufactiuer  or 
importer  identification  among  the 
NAFTA  countries;  (2)  add  a  provision 
specifying  that  a  Commission  RN  will 
be  subject  to  cancellation  if,  after  a 
change  in  the  material  information 
contained  on  the  RN  application,  a  new 
application  that  reflects  current 
business  information  is  not  promptly 
submitted;  (3)  allow  the  use  of 
abbreviations  for  generic  fiber  names; 
and  (4)  allow  the  use  of  abbreviations 
and  symbols  in  country  of  origin 
labeling. 

c 

D.  Conclusion 

Although  no  comments  were  received 
from  consumers  or  consumer  groups, 
the  Commission  believes  that 
consiuners  benefit  directly  from  the 
Wool  Rides  and  consider  the  mandated 
disclosures  matericQ  in  making  purchase 
decisions.  A  consumer  with  a 
preference  for  a  particular  fiber  can 
readily  determine  the  presence  and 
percentage  of  that  fiber  in  covered 
products.  Likewise,  a  consumer  who  is 
allergic  to  a  certain  fiber  can  avoid 
textiles  containing  that  fiber.  Companies 
at  all  levels  of  manufacture, 
distribution,  and  sales  of  textile 
products  support  and  accept  these 
regulations.  The  Commission  has 
decided,  however,  to  seek  additional 
comment  on  possible  amendments  to 
the  Wool  Rules. 

Passage  of  NAFTA,  which  highlighted 
the  importance  of  reconciling  the 
labeling  requirements  of  the  member 
countries,  prompted  many  of  the 
changes  proposed  in  the  comments. 
After  reviewing  specific 
recommendations,  the  Commission  is 
considering  some  of  the  suggested 
changes,  as  well  as  other  possible 
amendments.  The  Commission  has, 
however,  rejected  other  changes  to  the 
Wool  Rules  proposed  in  the  comments 
as  infeasible  or  unnecessary.  This 
Notice  of  Proposed  Rulemaking  (NPR) 
seeks  comment  concerning  the  proposed 
changes.  All  of  the  recommendations  for 
change  are  discussed  below. 

m.  Proposals  for  Amendments  to  the 
Wool  Rules 

This  section  discusses  specific 
recommendations  and  proposed 


«>WPC  (6)  p.l.  AAMA  (15)  pp.1,  2,  TLC  (16)  p.2, 
WEMCO  (18)  p.l,  SARA  (19)  pp.2.  3,  ANGEL  (24) 
p.l.  HAGGAR  (26)  p.l,  CAP  (27)  p.l,  BIDER  (28) 
p.l. 


changes  on  which  the  Commission 
sou^t  c(Hnment  in  the  FRN  and 
additional  issues  raised  by  the 
comments  or  the  Commission.  This 
discussion  includes  a  summary  and 
analysis  of  the  comments  and  a 
discussion  of  the  proposed  changes  that 
the  Commission  has  made. 

A.  Use  of  Generic  Fiber  Names  for 
Fibers  with  a  Functional  Significance 
Present  in  the  Amount  of  Less  Than  5% 
of  the  Total  Weight  of  a  Wool  Product 

One  commenter  recommended  that 
the  Commission  revise  Wool  Rule  3(b) 
to  allow  the  listing  of  generic  fiber 
names  for  fibers  that  have  a  functional 
significance  and  are  present  in  the 
amount  of  less  than  5%  of  the  total  fiber 
weight  of  a  textile  product,  without 
disclosing  the  fimctional  significance  of 
the  fibers,  as  the  Wool  Rule  currently 
requires.  2'  The  commenter  maintains 
that  the  existing  Wool  Rule  is  "archaic" 
because  consumers  know,  for  example, 
that  the  functional  significance  of 
spandex  is  elasticity.  In  addition,  the 
commenter  expresses  the  view  that  the 
Ride  is  not  well  known  in  the 
international  textile  industry.  As  a' 
result,  wool  imports  into  the  United 
-States  may  be  held  by  the  Customs 
Service  until  they  have  been  marked  in 
a  manner  consistent  with  U.S.  law.  Such 
delays  may  be  costly  to  businesses  and 
ultimately  to  consumers. 

Another  commenter  ^  specifically 
recommended  that  the  Wool  Rules  be 
amended  to  recognize  the  relatively 
recent  and  growing  trend  of 
manufacturers'  blending  small  amoimts 
(less  than  5%)  of  nylon  (or  peihapi> 
some  other  synthetic  fiber)  with 
"coarser,  less  expensive  wool  fibers 
*  *  *.  to  give  the  lightweight  wool  yam 
sufficient  strength  to  be  woven  or 
knitted  into  fabric  form." 

The  Commission  believes  that 
amending  Wool  Rule  3(b)  to  dispense 
with  an  unnecessary  labeling 
requirement  might  benefit 
manufacturers,  importers  and  other 
marketers,  as  well  as  consumers.  In 
addition,  the  cost  to  consumers  is  likely 
to  be  low  because  consumers  generally 
may  know  the  functional  significance  of 
many  fibers,  and  manufacturers  are 
likely  to  disclose  voluntarily  the 
functional  significance  of  others  that 
may  be  less  familiar.  Therefore,  the 
Commission  proposes  to  amend  Wool 
Rule  3(b)  to  read  as  follows: 

§300.3    Required  Label  Information. 

(a)  •  *  • 


"GAP  (12)  pp.1-2. 

u  Wool  Rules  Submission:  WB  (1)  pp.l-U 


67742  Federal  Register  /  Vol.  61,  No.  248  /  Tuesday,  December  24,  1996  /  Proposed  Rules 


(b)  In  disclosing  the  constituent  fibers  in 
information  required  by  the  Act  and 
regulations  or  in  any  non-requiied 
information,  no  fiber  present  in  the  amount 
of  less  than  five  percentum  may  be 
designated  by  its  generic  name  or  fiber 
trademark  but  shall  be  designated  as  "other 
fiber,"  except  that  the  percentage  of  wool  or 
recycled  wool  shall  always  be  stated,  in 
accordance  with  Section  4(a)(2)(A)' of  the  Act. 
Where  more  than  one  of  such  fibers,  other 
than  wool  or  recycled  wool,  are  present  in 
amounts  of  less  dian  five  percentimi,  they 
shall  be  designated  in  the  aggregate  as  "other 
fibers."  Provided,  however,  that  nothing 
contained  herein  shall  prevent  the  disclostue 
of  any  fiber  present  La  the  product  which  has 
a  clearly  established  and  demonstrable 
functional  significance  when  present  in  the 
amotmt  stated,  as  for  example: 

98%  wool 

2%  nylon 

when  nylon  has  a  functional  significance 

[e.g.,  adding  strength  to  the  fabric). 

The  only  difference  between  existing 
Wool  Rule  3(b)  and  the  proposed 
amendment  is  that  the  requirement  to 
disclose  the  fiber's  functional 
significance  has  been  deleted.  The 
proposed  amendment  would  still 
prohibit  disclosing  generic  fiber  names 
for  fibers  present  in  an  amoimt  of  less 
than  5%  that  do  not  have  a  functional 
significance  when  present  in  the 
amount  contained  in  the  wool  product. 
Thus,  the  proposed  amendment  would 
still  allow  the  consumer  to  distinguish 
between  fibers  constituting  less  than  5% 
of  the  total  weight  that  have  a  functional 
significance  and  those  that  do  not.  The 
statement,  "98%  wool,  2%  nylon,"  is  a 
common  example  of  a  disclosure  that 
includes  a  fiber  constituting  less  than 
5%  of  a  covered  product's  weight  yet 
having  a  demonstrable  fimctional 
significance  when  present  in  such  small 
amounts.  The  Commission  solicits 
comment  on  the  benefits  and  costs  to 
consumers  and  manufactiirers  of  this 
proposed  amendment. 

B.  Labels  of  Covered  Products 
Containing  Reprocessed  Fibers 

One  commenter  ^^  suggests  that 
certain  untreated  "post-consiuner" 
reprocessed  textiles  might  contain 
harmful  bacteria  and  organisms  and 
consequently  might  be  a  breeding 
groimd  for  disease.  The  commenter  says 
that  the  same  potential  for  disease  does 
not  arise  with  respect  to  reprocessed 
fibers  derived  from  "pre-consumer"  (or 
manu£act\uer)  materials.  The 
commenter  recommends  that  the  Wool 
Rules  be  amended  to  require  products 
containing  reprocessed  fibers  to  disclose 
whether  the  reprocessed  fibers  were 


reclaimed  from  "pre-consumer"  or 
"post-consumer"  materials. 

The  Qonunission  does  not  propose  to 
amend  the  Wool  Rules  to  require  such 
disclosiures  because  it  does  not  believe 
factual  support  exists  for  this  contention 
or  other  problems  relating  to 
reprocessed  fibers.  Should  evidence  of  a 
health  hazard  arise,  the  Commission 
will  address  the  issue  at  that  time. 

C.  Fiber  Content  of  Selvages 

One  commenter^  recommends  that 
the  Wool  Rules  be  amended  to  state 
specifically  that  the  fiber  content  of 
selvages  need  not  be  taken  into  account 
in  the  calculation  and  disclosure  of  fiber 
content.  Selvages  are  narrow  strips  of 
material  attached  or  woven  to  the  edges 
of  a  bolt  of  fabric  and  used  by  the 
manufacturer  to  hold  the  fabric  while  it 
is  being  dyed.  Selvages  also  prevent  the 
fabric  from  fraying  or  raveling.  Selvages 
are  not  incorporated  into  a  garment  or 
other  finished  product,  but  are 
discarded  during  the  manufactiiring 
process.  The  Commission  does  not 
construe  the  Wool  Act  and  the 
disclosure  provisions  in  the  Wool  Rules 
to  cover  selvages.  Consequently, 
because  the  selvages  at  issue  are  not 
subject  to  the  Wool  Act  marking 
requirements,  there  is  no  need  to  amend 
the  Wool  Rules. 

D.  Country  of  Origin  Labeling 

Under  the  Wool  Act  and  Wool  Rule 
25a,  an  imported  wool  product  must 
bear  a  label  disclosing  the  name  of  the 
country  where  the  product  was 
processed  or  manufact\u«d.  One 
commenter  recommends  that  domestic 
companies  that  add  value  to  imported 
greige  goods  (unfinished  plain  fabric) 
through  printing  and  finishing  be 
allowed  to  label  the  finished  product 
simply  as  "Made  in  USA,"  without 
mention  of  imported  fabric,  to 
encourage  value-added  manufacturing 
in  the  United  States.^  Such  a  label 
would  not  comply  with  Wool  Rule  25a. 
which  states  that  a  wool  product  made 
in  the  United  States  of  imported  fabric 
must  contain  a  label  disclosing  those 
facts,  as  for  example:  "Made  in  USA  of 
imported  fabric."  Only  wool  products 
completely  made  in  the  United  States  of 
fabric  that  was  also  made  in  the  United 
States  may  be  labeled  "Made  in  USA" 
without  qualification.^  At  present,  the 


Commission  does  not  propose  any 
amendments  to  this  Wool  Rule.^ 

E.  Label  Mechanics  and  Wool  Rule 
10(a)'s  "Fiber  Content  on  Reverse  Side" 
Disclosure  Requirement 

Several  comments  addressed  the 
interrelated  issues  of  label  type,  label 
attachment,  label  placement,  and  use  of 
both  sides  of  a  label  to  set  out  required 
information.^  The  comments 
recommend  that  the  Wool  Rules  not 
specify  a  type  of  label  (e.g.,  woven,  non- 
woven,  printed)  to  be  used  or  the 
method  of  label  attachment,  to  allow  for 
changes  in  labeling  technology.  The 
comments  reconunend  that  the  Wool 
Rules  require  only  that  the  label  remain 
securely  affixed  to  the  product  and  that 
the  information  be  legible  and  remain 
legible  for  the  useful  life  of  the  product. 
The  comments  also  recommend  that  the 
Wool  Rules  allow  both  sides  of  a  label 
to  be  used  to  display  the  required 
information. 2'  The  comments  discuss 
the  issue  of  label  attachment  in  the 
context  of  NAFTA  and  recommend  that 
U.S.  label  attachment  regulations  be 
harmonized  with  those  of  the  NAFTA 
countries. 

^  The  current  Wool  Rules  already 
address  many  of  the  recommendations- 
made  by  the  comments  regarding  the 
mechanics  of  labeling.  Rule  5 — 
"Required  Label  and  Method  of 
Affixing" — allows  any  type  of  label  (e.g., 
a  hangtag:  a  gummed-on  label;  a  woven, 
non-woven,  or  printed  label)  to  be  used, 
so  long  as  the  label  is  seoirely  affixed 
and  durable  enough  to  remain  attached 
to  the  product  imtil  the  consumer 
receives  it.  There  is  no  requirement  in 
the  Wool  Rules  that  the  label  be 
permanently  attached  to  the  covered 


"Wool  Rules  Submiwion:  NWM  (2)  pp.2-3. 


X  Wool  Rule*  Submission:  HT  (6)  pp.  1-A. 

"CRAN(23)pp.  1-2. 

'*In  determining  the  appropriate  diaclosnre  for 
country  of  origin,  the  manubcturer  or  procaaaor 
need*  to  look  only  one  step  back  in  the  process.  For 
axample,  the  label  "Made  in  USA"  would  be 
appropriate  if  the  finished  article  were  made  from 
Sitiric  produced  in  the  U.S.,  regardleM  of  whether 
the  yam  tliat  went  into  the  tabric  was  imported. 


''The  Commission  i*  currently  examining  issues 
pertaining  to  "Made  in  USA"  advertising  and 
labeling  claims  generally  in  a  separate  context.  On 
)uly  11, 1995,  tlie  Commission  announced  that  it 
would  re-examine  its  "Made  in  U.S.A."  policy  by 
(1)  conducting  a  comprehensive  review  of 
consumers'  perceptions  of  "Made  in  USA"  and 
similar  claims  and  (2)  holding  a  public  workshop 
to  examine  issues  relevant  to  the  standard.  The 
Commission  issued  a  notice,  60  FR  53922  (Oct  18, 
1995),  requesting  public  comment  in  preparation 
for  the  workshop.  The  workshop  was  held  on 
March  2S-27,  1996.  Following  the  workshop,  the 
Commission  sought  further  public  conunent  on  the 
issue*.  61  FR  18600  (April  26.  1996).  The  second 
comment  period  closed  on  June  30,  1996. 

»WFC  (6)  p.l  DR  (8)  p.l.  RUFF  (9)  p.2,  ATM 
(10)  p.5,  FIELD  (13)  p.6.  FRUIT  (14)  p.5.  AAMA  (15) 
p.3.  TLD  (16)  p.4,  WEMCO  (18)  p.l.  SARA  (19)  p.4, 
HORACE  (20)  p.2,  MILL  (22)  p.6.  ANGEL  (24)  p.l, 
RUSS  (25)  p.l.  HAGGAR  (26)  p.l.  CAP  (27)  p.l, 
BIDER  (28)  p.l.  The  work  program  of  the  NAFTA 
subcoounittae  on  labeling  includes  "a  uniform 
method  of  attaclmient"  as  one  of  its  issues. 

»»WFC  (6)  p.l.  DR  (8)  p.1,  RUSS  (9)  p.2,  ATMI 
(10)  p.5,  FIELD  (13)  p.6.  AAMA  (15)  p.3,  TLC  (16) 
p.4.  WEMCO  (IB)  pi.  SARA  (19)  p.4,  HORACE  (20) 
p.2.  MILL  (22)  p.6,  ANGEL  (24)  pi.  russ  (25)  p.l. 
HAGGAR  (26)  p.l.  CAP  (27)  p.l.  BIDER  (28)  p.l. 
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product  and  therefore  no  requirement 
that  the  label  remain  legible  for  the- 
useful  life  of  the  product.  Wool  Rule 
10(a)  provides  that:  "The  reqmred    . 
information  may  appear  on  any  label 
attached  to  the  product,  provided  ell  the 
pertinent  requirements  of  the  Act  and 
Regulations  are  met  and  so  long  as  the 
combination  of  required  information 
and  non-required  information  is  not 
misleading." 

Wool  Rule  10(a)  further  requires  in 
general  that  all  three  Wool  Act 
disclosures — country  of  origin,  company 
name  or  RN,  and  fiber  content — be  made 
in  immediate  conjunction  with  one 
another.  It,  provides,  however,  that  the 
company  name  or  RN  may  appear  on 
the  back  of  the  required  label  or  on  the 
front  of  another  label  in  inunediate 
proximity  to  the  required  label,  in 
accordance  with  Rule  21 — "Use  of  a 
Separate  Label  for  Name  or  Registered 
Identification  Number."  It  also  provides 
that  when  a  cloth  label  is  used,  and  only 
one  end  is  sewn  to  the  product,  the  fiber 
content  disclosvue  may  be  placed  on  the 
back  of  the  label,  "if  the  front  side  of 
such  label  clearly  and  conspicuously 
shows  the  wording  Fiber  Content  on 
Reverse  Side." 

One  commenter  proposed  that  this 
second  provision  of  Wool  Rule  10(a)  be 
amended  to  eliminate  the  requirement 
that  manufacturers  place  the  phrase 
"Fiber  Content  on  Reverse  Side"  on  the 
front  side  of  the  required  label  because 
"consumers  today  are  aware  that  both 
sides  of  the  label  "Contain  information 
important  to  their  purchasing 
decision."  ^  The  Commission  agrees 
that  consiuners  are  likely  to  look  on  the 
back  of  labels  for  information  without 
an  express  direction  to  do  so, 
particularly  because  under  the 
Commission's  Care  Labeling  Rule,  16 
CFR  Part  423,  garment  care  instructions 
may,  and  often  do,  appear  on  the  reverse 
side  of  a  label.  The  required  disclosure, 
therefore,  may  be  uimecessary. 

The  Commission  proposes  to  amend 
Wool  Rule  10(a).  The  Rule  might  be 
amended  narrowly  to  eliminate  the 
"Fiber  Content  on  Reverse  Side" 
disclosure  requirement  for  cloth  labels 
vnth  one  end  sewn  to  textile  products. 
Another  alternative  would  be  to  amend 
Wool  Rule  10(a)  to  allow  the  required 
fiber  content  information  to  appear  on 
the  reverse  side  of  any  kind  of 
permissible  label  as  long  as  the 
information  remains  "conspicuous  and 
accessible."  The  Commission  also 
solicits  other  language  alternatives 
relating  to  the  mechuiics  of  labeling,  as 
well  as  comment  on  the  benefits  and 
costs  to  consiuners  and  manufacturers. 


The  Commission  also  requests 
comment  on  whether  fiber' content 
identification  should  be  printed  on 
labels  that  are  permanently  attached  to 
a  wool  product,^'  and  on  whether  the 
other  two  required  disclosures  should 
similarly  appear  on  a  permanent  label. 
This  information  may  continue  to  be 
useful  to  consiuners  throughout  the  life 
of  the  product.  For  example,  fiber 
content  identification  may  assist 
professional  cleaners  in  determining 
whether  certain  cleaning  techniques  are 
appropriate  for  an  item  of  wool  apparel. 
Moreover,  advances  in  labeling 
techhology  make  it  imlikely  that 
requiring  a  permanent  label  would 
unduly  burden  manufacturers.  Many 
manufacturers  already  make  the 
required  disclosures  on  pemvanent 
labels.  Finally,  the  Commission  seeks 
comment  concerning  any  specific 
conflicting  rules  and  regulations  for 
label  attachment  in  Mexico  and  Canada, 
and  whether  such  conflicts  might  pose 
trade  impediments  that  could  be 
removed  by  rhanging  the  Commission's 
Wool  Rules. 

F.  System  of  Shared  Information  for 
Manufacturer  or  Importer  Identification  • 
Among  the  NAFTA  Countries 

Under  the  Texdle  Act  and  the  Fur 
Products  Labeling  Act,"  as  well  as 
under  the  Wool  Act,  the  required  label 
on  covered  products  must  bear  the 
identification  of  one  or  more  companies 
responsible  for  the  manufactiue, 
importation,  offering  for  sale,  or  other 
handling  of  the  product,  either  by  the 
full  name  under  which  the  company 
does  business  or,  in  lieu  thereof,  by  the 
RN  issued  by  the  Commission.  Canada 
has  a  similar  system  of  identification 
niunbers  known  as  CA  numbers.  Mexico 
does  not  have  a  similar  system,  but  the 
Mexican  government  issues  tax 
identification  numbers  to  companies. 

To  eliminate  the  need  for  a  company 
to  register  in  more  than  one  coimtry,  the 
comments  recommend  that  the  FTC  and 
appropriate  government  agencies  in  the 
NAFTA  countries  develop  an  integrated 
system  by  allowing  any  RN,  CA,  or 
Mexican  tax  identification  number  to 
suffice  as  legal  company  identification 
in  all  three  NAFTA  countries. '^  The 


»» FRUIT  (14)  p.  5. 


"Comment  on  this  iMue  was  also  raquested  in 
a  FadanJ  KagWv  notice  seeking  cx>nunent  on 
proposed  amendments  to  the  Commission's  Care 
Labeling  Rule,  16  CFR  part  423, 60  FR  67102  (Dec 
28, 1995). 

SM5U.S.C69. 

"  WPC  (6)  p.l,  DR  (8)  p.l,  RUFF  (9)  pp.1-2. 
ATMI  (10)  p.2.  USA-UTA  (11)  p.2.  FIELD  (13) 
pp.2-3.  FRUIT  (14)  p.5.  AAMA  (15)  pp.2-3,  TLC 
(16)  p.4.  ISAC  17  (17)  p.l.  WEMCO  (18),  p.l.  SARA 
(19)  p.2,  HORACE  (20)  p.2.  MILL  (22)  p.3.  ANCXL 
(24)  pi.  RUSS  (25)  p.2.  HAGGAR  (26)  p.l.  CAP  (27) 
p.l,  BIDER  (28)  p.l. 


comments  repeatedly  state  that  it  would 
not  be  necessary  to  create  one 
identification  number  system.  They 
recommend  that  each  NAFTA  country 
continue  its  policy  and  procedure  of 
registration,  with  the  U.S.  continuing 
the  present  system  of  RN  numbers.  The 
countries  could  exchange  information 
on  computer  databases  so  that  a  covered 
product  can  be  traced  to  a  manufacturer 
or  other  responsible  party  using  either 
an  RN  number,  a  CA  number,  or  a 
Mexican  tax  number. 

Congress  would  need  to  amend  the 
Wool  Act  to  allow  CA  numbers  and 
Mexican  tax  numbers,  which  are  not 
registered  by  the  Commission,  to  be 
used  on  wool  products  shipped  for 
distribution  in  the  United  States.  For 
present  purposes,  the  (Commission  seeiks 
comment  on  the  advantages  and 
disadvantages  of  a  system  of  shared 
information,  the  feasibility  of 
implementing  such  a  system  across 
borders,  and  the  impact  such  a  system 
might  have  on  the  abiUty  of  the 
Ckunmission,  consumers,  and  firms  to 
track  responsible  parties.  Alternatively, 
the  Commission  might  consider  whether 
simply  to  permit  the  use  of  the 
identification  numbers  of  a  NAFTA 
trading  partner,  provided  that  the 
partner  made  the  identifying 
information  readily  available  to  anyone 
seeking  it.  The  Commission  seeks 
comment  on  the  advantages  and 
disadvantages  of  this  alternative,  which 
also  would  require  statutory 
amendment. 

G.  Require  Holders  of  RN  Numbers  to    ■ 
Update  Their  Registration  Information 
When  Changes  in  That  Information 
Occur 

The  success  of  a  system  of  shared 
information  would  depend  to  a  great 
extent  on  the  availability  and  the  quality 
of  the  information  in  the  Ck)mmission's 
RN  registry  and  the  registration  systems 
of  Canada  and  Mexico.  To  increase  the 
usefulness  of  the  RN  registry,  the 
Commission  plans  to  improve  its 
accuracy  and  the  ease  of  access  to  its 
contents. 

Since  initially  being  issued  thefr  RNs, 
many  companies  have  changed  their 
legal  business  name,  business  address, 
and/or  company  type  [e.g.,  from 
proprietorship  to  corporation)  without 
notifying  the  FTC  about  the  change(s)  as 
requested  in  the  RN  application.  Since 
the  1940's  many  RN  holders  have  gone 
out  of  existence,  and  others,  while  still 
in  existence,  no  longer  have  any  need 
for  their  RNs.  As  a  result,  although  the 
recoids  acciuately  reflect  the  original 
application  information,  a  large 
percentage  of  the  official  FTC  records  do 
oot  reflect  an  actual  user's  current 
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name,  place  of  business,  and/or 
company  type. 

Registered  identification  numbers  are 
subject  to  cancellation  whenever  any 
such  number  was  procured  or  has  been 
used  improperly  or  contrary  to  the 
requirements  of  the  Acts  administered 
by  the  Federal  Trade  Commission,  and 
regulations  promulgated  tfiereimder,  or 
when  otherwise  deemed  necessary  in 
the  public  interest.  The  Commission 
proposes  to  add  a  provision  to  the  Wool 
Rules  that  would  subject  an  RN  number 
to  cancellation  if,  after  a  change  in  the 
material  information  contained  on  the 
RN  application,  a  uew  application  that 
reflects  ciurent  business  information  is 
not  promptly  submitted  to  the 
Commission.  Section  300.4  of  the  Rules 
already  requires  that  the  Commission  be 
apprised  of  such  changes.  The  proposed 
amendment  is  merely  an  added 
provision  to  enable  the  Commission  to 
update  its  database.)^  The  Commission 
plans  to  undertake  a  program  to  update 
the  RN  database,  in  stages  over  a  period 
of  time.  Commission  staff  will  make 
every  reasonable  effort  to  identify  and 
locate  all  companies  actually  using  an 
RN  and  make  them  aware  of  their 
obligations  to  update  their  applications 
before  a  specified  deadline.  Niunbers 
assigned  to  companies  that  are  no  longer 
in  business,  or  that  cannot  be  located, 
would  then  be  subject  to  revocation. 

.The  Commission  seeks  comment  on 
the  following  proposed  amendment  to 
Wool  Rule  4(c).  Currently,  Wool  Rule 
4(c)  is  as  follows: 

§  900.4    Registered  Identification  Numbers. 

(a)  •  •  • 

(b)  •  •  • 

(c)  Registered  identification  numbers 
shall  be  used  only  by  the  person  or 
concern  to  whom  they  are  issued,  and 
such  numbers  are  not  transferable  or 
assignable.  Registered  identification 
numbers  shall  be  subject  to  cancellation 
whenever  any  such  ntunber  was 
prociued  or  has  been  used  improperly 
or  contrary  to  the  requirements  of  the 
Acts  administered  by  the  Federal  Trade 
Commission,  and  regulations 
promulgated  thereimder,  or  when 
otherwise  deemed  necessary  in  the 
public  interest. 

The  proposed  amendment  would  add 
a  third  sentence  to  read  as  follows: 

Registered  identification  numbers  will  be 
subject  to  cancellation  if  the  Federal  Trade 
Commission  fails  to  receive  prompt 
notification  of  any  change  in  name,  business 


address,  or  legal  business  status  of  a  person 
or  concern  to  whom  a  registered 
identification  number  has  been  assigned  by 
application  duly  executed  in  the  form  set  out 
in  subsection  (e)  of  this  section,  reflecting  the 
current  name,  business  address,  and  legal 
business  statiu  of  the  person  or  concern. 
H.  Use  of  Abbreviations  for  Fiber  . . 
Content  Identification 

Although  supporting  the  fiber  content 
disclosiue  requirements,  many 
comments  recommend  that  the  Wool 
Rules  be  amended  to  allow 
abbreviations  of  generic  fiber  names  in 
fiber  content  disclosures. ^^  Thirteen 
conunents  state  that  spelling  out 
complete  fiber  names  in  three  languages 
for  the  marketing  of  covered  products  in 
the  NAFTA  coimtries  is  imwieldy  and 
that  abbreviations  of  generic  fiber  names 
would  permit  the  required  information 
to  be  conveyed  on  a  smaller  label.^  One 
comroenter  contends  that  if 
abbreviations  were  permitted,  they 
could  lead  to  a  single  label  for  NAFTA 
countries  and  eventually  to  an 
international  label. ^ 

Many  comments  urge  that  the  FTC 
and  the  appropriate  agencies  in  the 
NAFTA  countries  adopt  abbreviations 
for  the  most  common  fibers — acrylic, 
cotton,  nylon,  polyester,  rayon,  silk, 
spandex,  and  wool — which  are  said  to 
represent  more  than  80%  of  all  apparel 
and  textile  products  sold  in  the 
marketplace,  and  an  abbreviation  for 
designating  "other  fibers"  that  are 
present  in  amounts  of  less  than  5%  of 
total  fiber  weight.^  The  result  would  be 
three  ablHeviations,  one  in  each 
langiiage — English,  Spanish,  and 
French — for  the  most  common  generic 
fibers.^  Although  abbreviations 
eventually  could  be  developed  for  other 
fibers,  the  comments  emphasize  the 
need  to  develop  abbreviations  for  the 
more  common  generic  fibers  first.  Other 
fibers  that  the  Rules  do  not  permit  to  be 


**  It  also  complenianU  the  CommiMion's  Rules  of 
Practice,  which  state:  "Numbers  are  subject  to 
revocation  for  cause  or  upon  a  change  in  business 
status  or  discontinuance  of  business."  16  CFR  1.32. 


>»  WFC  (6)  p.l,  DR  (8)  p.l,  RUFF  (0)  p.2:  ATMI 
(10)  p. 4-5.  USA-FTA  (11)  p.2.  FIELD  (13)  pp.4-5, 
FRUIT  (14)  p.3,  AAMA  (15)  p.2.  TLC  (16)  pp.3-4. 
ISAC  17  (17)  p.2.  WEMCO  (18)  p.l,  SARA  (19)  p.2. 
HORACE  (20)  p.2.  MILL  (22)  pp.4-5.  ANGEL  (24) 
p.l,  RUSS  (25)  p.2.  HAGGAR  (26)  p.l.  CAP  (27)  p.l. 
BIDER  (28)  p.l. 

»  WFC  (6)  p.l,  USA-TTA  (11)  p.2.  FRUTT  (14)  p.2, 
AAMA  (15)  p.2.  TLC  (16)  p.3.  ISAC  17  (17)  p.2, 
WEMCO  (18)  p.l,  SARA  (19)  p.1,  ANGEL  (24)  p.l, 
RUSS  (25)  p.l,  HAGGAR  (28)  p.l.  CAP.(27)  p.l. 
BIDER  (28)  p.l. 

"ISAC  17  (17)  p.2. 

»WPC  (6)  p.l.  DR  (8)  p.l,  ATMI  (10)  p.4.  FIELD 
(13)  pp.4-5,  FRUrr  (14)  p.3,  AAMA  (15)  p.2,  TLC 
(16)  p.3.  WEMCO  (18)  p.l.  SARA  (19)  p.2.  MILL 
(22)  pp.4-5,  ANGEL  (24)  p.l,  HAGGAR  (26)  p.l, 
CAP  (27)  p.l,  BIDER  (28)  p.l.  Some  commanU  omit 
acrylic  from  this  list  of  Gbers.  RUFF  (9)  p.2, 
HORACE  (20)  p.2,  RUSS  (25)  p.2. 

»»WFC  (6)  p.l,  DR  (8)  p.l,  RUFF  (9)  p.2.  ATMI 
(10)  p.4.  AAMA  (15)  p.2,  TLC  (16)  p.3,  WEMCO  (18) 
p.l.  SARA,  (19)  p.2.  MKEL  (24)  p.l.  RUSS  (25)  p.l, 
HAGGAR  (26)  p.l,  CAP  (27)  p.l.  WDEH  (28)  p.1. 


lumped  together  as  "other  fibers"  can  be 
identified  by  their  full  fiber  names.^  A 
few  comments  recommend  three-  to 
four-letter  abbreviations  for  fiber 
names;  '*'  one  commenter  states  that  any 
abbreviations  used  for  fiber 
identification  should  not  arbitrarily  be 
limited  to  a  specific  number  of  letters.^ 

The  comments  recognize- that  when 
fiber  names  are  entirely  different  in 
different  languages,  arriving  at  common 
abbreviations  may  be  difficult.  ^^  But  the 
comments  point  out  that  when  fiber 
names  are  identical  or  similar,  the  same 
abbreviation  could  be  used  by  more 
than  one  coimtry,  thereby  reducing  the 
use  of  abbreviations  on  labels.** 

Comments  also  recommend  that  the 
use  of  abbreviations  should  be 
optional,**^  and  that  manufacturers 
should  be  allowed  to  use  full  labeling 
and  still  qualify  for  NAFTA  benefits  in 
all  signatory  countries.**  To  educate  the 
public  about  the  meaning  of 
abbreviations,  the  comments 
recommend  that  manufacturers  or 
retailers  provide  hangtags,  explanatory 
charts,  or  other  consumer  education 
labels  for  a  limited  period.*' 

The  Commission  oelieves  that  the  use 
of  abbreviations  for  fiber  names  may 
benefit  companies  without  harming 
consumers.  The  Commission  therefore 
proposes  to  amend  Wool  Rules  8  and  9 
to  allow  the  use  of  abbreviations  for 
generic  fiber  names.  Generally,  Wool 
Rule  9(a)  does  not  allow  the  use  of 
abbreviations  for  disclosures  of  required 
information.^  To  allow  the  use  of 
abbreviations  for  common  generic  fiber 
names,  the  Commission  proposes  to 
amend  Rules  8(a)  and  9(a)  to  read  as 
follows: 


«DR  (8)  p.1.  ATMI  (10)  p.4.  FIELD  (13)  p.5, 
FRUIT  (14)  p.3,  MILL  (22)  p.5. 

«'  FIELD  (13)  p.4.  ISAC  17  (17)  p.2. 

*' AFMA  (7)  states,  at  p.  2.  that  "(als  labeling 
requirements  are  simplified,  the  quality  and 
consistency  of  information  provided  to  the 
consumer  should  be  maintained."  so  as  not  to 
compromise  "the  two  decades  of  education  and 
experiences  developed  under  the  current  system  in 
the  United  Sutes." 

"AFMA(7)p.3. 

♦«WFC  (6)  p.1,  AFMA  (7)  p.3, 1»  (8)  p.l,  RUFF 

(9)  p.2,  ATMI  (10)  p.4,  FIELD  (13)  p.4,  FRUIT  (14) 
p.3,  AAMA  (15)  p.2,  TLC  (16)  p.3.  WEMCO  (18)  p.1, 
SARA  (19)  p.2,  HORACE  (20)  p.2,  MILL  (22)  p.4, 
ANGEL  (24)  p.l.  RUSS  (25)  p.l.  HAGGAK  (26)  p.1. 
CAP  (27)  p.1.  BIUER  (28)  p.1. 

4>AAMA(15)p.2. 

<«AFMA  (7)  p.3. 

«WFC  (6)  p.1.  DR  (8)  p.1.  RUFF  (9)  p.l,  ATMI 

(10)  p.4,  FIELD  (14)  p.5,  FRUIT  (14)  p.3,  AAMA  (15) 
p.2,  TLC  (16)  p.4,  WEMCO  (18)  p.l,  SARA  (19)  p.2, 
MILL  (22)  p.5,  ANGEL  (24)  p.1.  HAGGAR  (261  p.1, 
CAP  (27)  p.1,  BIDER  (28)  p.1. 

*■  Nevertheless,  Wool  Rule  25a(e)  does  allow 
abbreviations  for  country  of  origin  disclosure,  but 
only  when  the  abbreviations  "unmistakenly 
indicate  the  name  of  a  country,  such  as  GL  Britain 
for  Great  Britain." 


:'^'' 
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§  300.8    Use  of  Fiber  Trademark  and 
Generic  Names. 

(a)  Except  where  another  name  is  required 
or  pennitted  under  the  Act  or  regulations,  the 
respective  generic  name  of  the  fiber  shall  be 
usmI  when  naming  fibers  in  the  required 
information;  as  for  example:  wool," 
"recycled  wool."  "cotton,"  "rayon,"  "silk," 
"linen,"  "acetate,"  "nylon,"  and  "polyester," 
provided,  however,  that  the  following 
abbreviations  may  be  used  for  cotton,  wool, 
polyester,  rayon,  nylon,  spandex,  silk,  and 
acrylic 
cotton— cot 

wool — wl  '   ''  ^ 

polyester — poly 
rayon — ryn 
nylon — nyl 
spandex — spdx 

silk— slk  -         V 

acrylic— ecrl  •    ;  ^     : 


§  300. 9    Abbreviations,  Ditto  Marks. 
Asterisks. 

(a)  In  disclosing  required  information, 
words  or  terms  may  not  be  designated  by 
ditto  marks  or  appear  in  footnotes  referred  to 
by  asterisks  or  other  symbols  in  required 
information,  and  may  not  be  abbreviated 
except  as  permitted  in  Rule  8  and  Rule  2Sa. 

The  Commission  solicits  comments 
on  these  proposed  amendments,  as  well 
as  alternative  amendment  language, 
other  suggestions  for  English-language 
abbreviations  for  the  above-listed  fibers, 
and  abbreviations  for  the  catch-all 
classifications,  "other  fiber"  and  "other 
fibers."  The  Commission  also  seeks 
submission  of  empirical  data  (copy 
tests,  etc.)  about  consumer 
understanding  of  abbreviations  and  the 
impact  that  the  use  of  abbreviations  may 
have  on  consumers  and  firms.  In 
addition,  the  notice  asks  whether  the 
use  of  abbreviations  on  the  required 
fiber  content  labels  should  be 
conditioned  upon  use  of  explanatory 
hangtags,  indefinitely  or  for  a  limited 
period  of  time,  and  if  the  latter,  for  how 
long. 

/.  Use  of  Abbreviations  and  Symbols  in 
Country  of  Origin  Labeling 

Wool  Rule  25a  requires  that  the  name 
of  the  country  where  the  wool  product 
was  processed  or  manufactured  be 
indicated  on  a  label.  The  comments 
support  the  optional  use  of  three-letter 
abbreviations  for  country  of  origin 
names  (such  as  "CAN"  for  "Canada." 
"MEX"  for  "Mexico."  and  "USA"  for 
"United  States"),*'  and  a  symbol,  such 
as  a  solid  flag,  to  denote  the  words 


«»WFC  (6)  p.l.  DR  (8)  p.1,  RUFF  (9X  pi.  ATMI 
(10)  p.3,  FRUIT  (14)  p.4,  AAMA  (15)  p.l.  TLC  (16) 
p.3.  ISAC  17  (17)  p.3.  WEMCO  (18)  p.l,  SARA  (19) 
p.2,  ANGEL  (24)  p.l.  RUSS  (25)  p.2,  HAGGAR  (28) 
p.l,  CAP  (27)  p.l,  BIDER  (28)  p.l.. 


"made  in"  or  "product  or*  in  country  of 
origin  disclosures.*'  The  commenters 
hssert  this  would  facilitate  trade  under 
NAFTA  by  reducing  the  label  size, 
eliminating  the  need  for  three 
languages,  and  reducing  consumer 
confusion.  The  comments  contend  that- 
consumer  education  programs  could  be 
instituted  to  educate  the  consumer  as  to 
the  meaning  of  the  abbreviations  and 
the  symbol.^'  Only  one  comment 
opposed  the  use  of  abbreviations  of 
country  names. '^ 

Wool  Rule  25a  permits  abbreviations 
of  country  of  origin  names  if  they 
"unmistaJcenly  indicate  the  name  of  a 
country."  The  Rule  already  permits 
using  the  abbreviation  "USA"  to  convey 
the  origin  of  wool  products  made  in  the 
United  States.  The  Rule  does  not. 
however,  expressly  indicate  that  the 
abbreviations  "CAN"  and  "MEX"  are 
appropriate  for  "Clanada"  and  "Mexico" 
or  that  symbols  (such  as  a  solid  flag  for 
the  words  "made  in"  or  "product  of) 
may  be  used  on  wool  products  to  denote 
coimtry  of  origin.  Although  the 
Commission  believes  that  it  is  very 
likely  that  the  terms  "CAN"  and  "MEX" 
would  satisfy  the  Rule's  requirement 
that  a  country  of  origin  abbreviation 
"unmistakenly  indicate  the  name  of  the 
coimtry,"  the  Ckimmission  nonetheless 
solicits  comment  on  the  use  of  these 
abbreviations  or  other  specific 
suggestions  of  appropriate  abbreviations 
for  "Canada"  and  "Mexico."  To  ensure 
harmonization  between  abbreviations 
that  are  permitted  under  the  Wool  Rules 
and  those  used  in  the  other  NAFTA 
countries,  the  Commission  also  seeks 
comment  on  whether  Canadian  and 
Mexican  regulations  allow  abbreviations 
for  coimtry  of  origin  names.  The 
Commission  lacks  sufficient  information 
regarding  the  feasibility  of  using 
symbols  in  country  of  origin  labeling 
and  thus  seeks  comment  on  this  issue. 
Finally,  the  Commission  seeks  comment 
•  on  the  benefits  and  costs  to  consumers 
and  firms  of  adding  specific  country  of 
origin  abbreviations  to  the  Wool  Rides 
and  Edlowing  symbols.^^ 

"WPG  (6)  p.l.  DR  (8)  p.l,  RUFF  (9)  p.l,  ATMI 
(10)  p.3.  FRUIT  (14)  p.4,  AAMA  (15)  p.l,  TLC  (16) 
p.3,  ISAC  17  (17).  p.3.  WEMCO  (18)  p.l.  SARA  (19) 
p.2.  MILL  (22)  p.4.  ANGEL  (24)  p.l.  RUSS  (25)  p.2. 
HAGGAR  (26)  p.l.  CAP  (27)  p.l.  BIDER  (28)  p.l. 

»»RUFF(9)p.l. 

"MILL  (22)  pp.1-2,  4.  MILL  sUtM,  at  p.l,  that 
"(alnything  less  than  the  complete  couiiti7  name 
would  obscure  for  consumers  the  country  of  origin 
information  intended  by  the  Congress  in  the 
labeling  acts  and  the  current  F.T.C.  rules." 

>>U.S.  Customs  regulations  with  regard  to 
country  of  origin  marking  also  permit 
"abbreviations  which  unmistakably  indicate  the 
.    same  ofa  country"  (19  CFR  134.45(b)).  In  the  past. 
Customs  has  ruled  that  "CAN"  and  "MEX"  do  not 
meet  this  standard.  Pursuant  to  19  U.S.C  1625, 
however,  any  interested  party  can  request 
reconsidetation  of  this  interpretation. 


/.  Use  of  Terms  "Mohair"  and 
"Cashmere" 

Wool  Act  Section  2(b)  defines  wool  as 
."the  fiber  from  the  fleece  of  the  sheep 
or  lamb  or  hair  of  the  Angora  or 
Cashmere  goat  (and  may  also  include 
the  so-called  specialty  fibers  from  the 
hair  of  the  camel,  alpaca,  llama,  and 
vicuna)  •  *  * ."  The  fiber  content 
disclosure  requirement  under  the  Wool 
Rules  specifically  provides  for  the 
marking  of  a  wool  product  with  the  use 
of  the  word  "wool"  or  the  term 
"mohair"  or  "cashmere."*^ 

The  Commission's  aware  that 
animals  are  being  bred  for  specialty 
fibers  that  would  not  fit  into  the 
required  word  categories  for  marking  a 
wool  product.  For  example,  breeders 
have  crossed  female  cashmere  goats 
with  angora  males  to  produce  an  animal 
called  a  "cashgora."  "  This  animal 
fleece  is  asserted  to  have  "the  luster  of 
mohair  combined  with  the  soft  handle 
of  cashmere  *  *  *  .  Tests  of  the  fiber 
have  resulted  in  recommendations  that 
the  fiber  is  particularly  suitable  for 
knitted  garments. "  ** 

Although  the  Commission  did  not 
receive  any  specific  comments  on 
whether  the  Wool  Rules  should  be 
amended  to  accommodate  new  specialty 
fibers,  the  Commission  is  soliciting 
comments  on  whether  Wool  Rule  19 
should  be  expanded  to  include  other 
specialty  fibers. 

IV.  Invitation  to  Comment  and 
Questions  for  Commmt 

A.  Invitation 

Members  of  the  public  are  invited  to 
comment  on  any  issues  or  concerns  they 
believe  are  relevant  or  appropriate  to  the 
Commission's  consideration  of  the 
proposed  amendments  to  the  Wool 
Rules.  The  Commission  requests  that 
factual  data  upon  which  the  comments 
are  based  be  submitted  with  the 
comments.  In  addition  to  the  issues 
raised  above,  the  Commission  solidts 
public  comment  on  the  specific 
questions  identified  below.  These 
questions  are  designed  to  assist  the 
public  and  should  not  be  construed  as 
a  limitation  on  the  issues  on  which 
public  comment  may  be  submitted. 


M  Wool  Rule  19(a)  sUte*:  "In  setting  forth  the 
required  fiber  content  of  a  product  containing  hair 
of  the  Angora  goat  known  as  mohair  or  containing 
hair  or  fleece  of  the  Cashmere  goat  known  as 
cashmere,  the  term  "mohair"  or  "cashmere," 
respectively,  may  be  used  in  lieu  of  the  word 
"wool."  provided,  the  respective  percentage  of  each 
fiber  designated  as  "mohair"  or  cashmere"  is  given 
***** 

"  See  P.  Toitora.  Understanding  Textiles,  Fourth 
Edition  at  106-107  (1992). 
—U.  Al  107. 
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B.  Questions 

Use  of  Generic  Fiber  Names  for  Fibers 
With  a  Functional  Significance  and 
Present  in  the  Amount  of  Less  than  5% 
of  the  Total  Fiber  Weight  of  a  Wool 
Product 

1.  Should  the  ConunissioD  amend 
Wool  Rule  3(b]  to  allow  manufactxuers 
to  list  the  generic  fiber  name(s]  of 
fibers)  that  have  a  functional 
significance  and  are  present  in  the 
amount  of  less  than  5%  of  the  weight  of 
the  product,  without  also  requiring 
disclosure  of  the  functional  significance 
of  the  fiber(s)? 

a.  What  benefits  and  costs  to 
consumers  and  businesses  woiild  result 
from  such  an  amendment?  Would  the 
amendment  have  a  significant  economic 
impact  on  a  substantial  niunber  of  small 
Inisinesses?  Can  that  impact  be 
quantified? 

b.  Is  the  proposed  amendment 
language  set  out  in  this  notice 
appropriate?  If  not,  what  amendment 
language  should  be  used? 

Country  of  Origin  Labeling 

2.  Do  the  abbreviations  "CAN"  and 
"MEX."  for  "Canada"  and  "Mexico," 
"unmistakenly  indicate  the  name"  of 
each  of  these  NAFTA  coimtries? 

a.  Are  there  other  abbreviations  for 
"Canada"  and  "Mexico"  that  would 
"unmistakenly  indicate  the  name"  of 
each  country? 

b.  Do  Canadian  and  Mexican  ' 
regulations  allow  the  use  of 
atAyreviations  for  country  of  origin 
names? 

c  What  would  be  the  benefits  and 
costs  to  consumers  and  businesses  of 
allowing  these  or  other  abbreviations  for 
"Canada"  and  "Mexico"? 

3.  Should  the  Conunission  amend  the 
Wool  Rules  to  allow  a  symbol  to  be  used 
to  mean  "made  in"  or  "product  of,"  or 
other  similar  phrases,  in  country  of 
ori^  labeling? 

a.  What  would  be  the  advantages  and 
disadvantages  of  allowing  the  use  of  a 
symbol? 

b.  If  the  Commission  decides  to  allow 
the  use  of  a  symbol,  which  symbol 
should  be  used? 

c  What  benefits  and  costs  would 
allowing  a  symbol  have  for  businesses 
or  for  purchasers  of  the  products 
affected  by  the  Wool  Rules? 

d.  What  actions  can  be  taken  to  ensure 
that  consumers  imderstand  what  the 
symbol  means? 

e.  How  would  the  use  of  a  symbol 
work  when  manufacturers  wish  to 
distinguish  between  the  country  of 
origin  of  an  unfinished  wool  product 
and  the  country  where  another  phase  of 
the  manufacturing  process  takes  place, 


as  in  "Made  in  the  Dominican  Republic 
of  United  States  components"? 

Label  Mechanics  and  Wool  Rule  10(a}'s 
"Fiber  Content  on  Reverse  Side" 
Disclosure  Requirement 

4.  Should  the  Commission  amend 
Wool  Rule  10(a]^o  eliminate  the 
requirement  that  the  front  side  of  a  cloth 
label,  sewn  to  the  product  so  that  both 
sides  of  the  label  are  readily  accessible 
to  the  prospective  purchaser,  bear  the 
words  "Fibpr  Content  on  Reverse  Side" 
when  the  fiber  content  disclosure  is 
listed  on  the  reverse  side  of  the  label? 

Is  there  a  continuing  need  for  such  a 
requirement? 

5.  Should  the  Commission  amend 
Wool  Rule.  10(a)  to  allow  the  required 
fiber  content  information  to  appear  on 
the  reverse  side  of  any  kind  of  allowable 
label  as  long  as  the  information  remains 
"conspicuous  and  accessible?" 

a.  What  benefits  and  costs  to 
consumers  and  fimis  would  result  from 
each  of  these  alternative  amendments? 
Would  these  amendments  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  businesses? 
Can  that  impact  be  quantified? 

6.  Are  there  any  rules  or  regulations 
concerning  label  attachment  in  Canada 
or  Mexico  that  conflict  with  the  Wool 
Rules?  If  so,  what  are  they,  and  how  do 
they  conflict? 

Identification  Numbers  of 
Manufacturers  or  Other  Responsible 
Parties 

7.  If  it  were  consistent  with  the  Wool 
Act  to  do  so,  should  the  Commission 
amend  the  Wool  Rules  to  allow  the 
interchangeable  use  of  RN,  CA,  or 
Mexican  tax  numbers? 

a.  What  would  be  the  advantages  and 
disadvantages  of  a  system  of  shared 
information?  Alternatively,  what  would 
be  the  advantages  and  disadvantages  of 
a  system  whereby  one  NAFTA  country 
recognized  and  allowed  the 
identification  numbers  of  another 
NAFTA  country,  provided  that  the 
information  would  be  made  easily 
accessible  to  those  seeking  it? 

b.  Would  the  implementation  of  a 
system  of  shared  information  across 
national  borders  be  feasible? 

c.  What  impact  would  a  system  of 
shared  infonqation  have  on  the  ability 
of  consumers  and  businesses  to  track 
responsible  parties? 

a.  What  benefits  and  costs  to 
consumers  and  businesses  would  result 
fit>m  such  an  amendment?  Would  such 
an  amendment  have  a  significant 
economic  impact  on  a  substantial 
niunber  of  small  business  entities? 
Explain  the  nature  and  amount  of  such 
impact. 


8.  Is  the  proposed  amendment  to 
Wool  Rule  4(c) — enabling  the 
Commission  to  cancel  an  RN  where  the 
information  contained  on  the  original 
application  is  not  properly  updated — 
reasonable  and  appropriate?  Are  there 
other  alternatives  that  would  enable  the 
Commission  to  maintain  an  accurate 
database? 

Fiber  Identification  Labeling 

9.  Should  the  Commission  amend  the 
Wool  Rules  to  permit  the  abbreviation  of 
fiber  names  on  fiber  content 
identification  labels? 

a.  What  costs  and  benefits  to 
consiuners  and  businesses  would  accrue 
bom  allowing  the  use  of  abbreviations 
for  fiber  content  identification?  WoiUd 
such  an  amendment  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  businesses?  Can  that 
impact  be  quantified? 

b.  Are  there  existing  abbreviations  for 
fibers  that  would  clearly  convey  the 
required  fiber  content  identification 
information? 

c.  Is  the  proposed  amendment 
language  set  out  in  this  notice 
appropriate?  If  not,  what  amendment 
language  shoiild  be  used? 

10.  Do  Canadian  and  Mexican 
regulations  allow  the  use  of 
abbreviations  of  fiber  names  on  fiber 
content  identification  labels? 

11.  Do  any  empirical  data  (copy  tests, 
etc.)  exist  concerning  consumer 
understanding  of  fiber  name 
abbreviations? 

12.  Should  the  Commission  amend 
the  Wool  Rules  to  provide  that  the 
required  disclosures  be  printed  on 
labels  that  are  permanently  attached  to 
wool  products?  Should  a  permanent 
label  be  required  only  for  fiber  content 
identification  or  for  all  three  required 
disclosiues?  Would  such  an  amendment 
have  a  significant  economic  impact  on 

a  substantial  number  of  small 
businesses?  Can  that  impact  be 
quantified? 

Specialty  Fibers  Other  Than  "Mohair" 
and  "Cashmere" 

13.  Should  the  Commission  amend 
Wool  Rule  19  to  include  specialty  fibers 
other  than  mohair  and  cashmere? 

V.  Regulatory  Flexibility  Act 

The  Regulatory  Flexibility  Act  (RFA). 
5  U.S.C.  601-12,  requires  that  the 
agency  conduct  an  analysis  of  the 
anticipated  economic  impact  of  the 
proposed  amendments  on  small 
businesses.^''  The  purpose  of  a 


*'  The  RFA  addrawM  the  impact  of  fuIm  on 
"imall  entities."  defined  es  "small  businesses." 
"small  governmental  entities,"  and  "«mall  (not-far- 


Fednal  Register  /  Vol.  61.  No.  248  /  Tuesday.  December  24.  1996  /  Proposed  Roles         67747 


reg\ilatory  flexibility  analysis  is  to 
ensure  that  the  agency  considers  impact 
on  small  entities  and  examines 
regulatory  alternatives  that  could 
achieve  the  regulatory  purpose  while 
minimizing  burdens  on  small  entities. 
However,  Section  605  of  the  RFA.  5 
U.S.C.  605.  provides  that  such  an 
analysis  is  not  required  if  the  agency 
head  certifies  that  the  regulatory  action 
will  not  have  a  significant  economic 
impact  on  a  substential  number  of  small 
entities. 

Because  the  Wool  Act,  and  the  Wool 
Rules  issued  thereunder,  cover  the 
manufiacture,  sale,  offering  for  sale,  and 
distribution  of  wool  products,  the 
Commission  beUeves  that  any 
amendments  to  the  Wool  Rules  may 
afiiect  a  substantial  number  of  small 
businesses.  UnpubUshed  data  prepared 
by  the  U.S.  Census  Biireau  under 
contract  to  the  Small  Business 
Administration  (SBA)  show  that  there 
are  some  94  broadwoven  fabric  mills 
making  wool  products  (SIC  Code  2231), 
most  of  which  qualify  as  small 
businesses  under  applicable  SBA  size 
standards.^  In  addition,  there  are  254 
narrow  fabric  mills  (SIC  Code  2241), 
producing  wool  products  as  well  as 
fabrics  of  other  fibers,  more  than  80%  of 
which  are  small  businesses. 
Furthermore,  there  are  many  apparel 
manufacturers  that  are  smaU  businesses 
covered  by  the  Wool  Rules.  For 
example,  there  are  some  288 
maniifacturers  of  men's  and  boys'  suits 
and  coats  (SIC  Code  2311),  more  than 
75%  of  which  are  small  businesses. 
There  are  more  than  1,000 
establishments  maniifactiiring  women's 
and  misses'  suits,  skirts,  and  coats  (SIC 
Code  2337),  most  of  which  are  small 
businesses.  Other  small  businesses  are 
likely  involved  in  the  distribution  and 
sale  of  products  subject  to  the  Wool 
Rules. 

However,  the  proposed  amendments 
apparently  would  not  have  a  significant 
economic  impact  upon  such  entities. 
Comments  received  diuing  the 
regulatory  review  of  the  Wool  Rules 
indicated  that  the  current  costs  of 
complying  with  the  Rules  and  the  Wool 
Act  are  minimal.  The  proposed 
amendments  should  clarify  existing 
requirements  of  the  Wool  Rules  and 
reduce  further  the  costs  of  compliance 
with  Wool  Act  requirements. 

The  proposal  to  eliminate  the 
reqiiired  label  disclosure  of  the 
functional  significance  of  a  named  fiber 
that  constitutes  less  than  5%  of  total 


profit]  atganiatioiu."  5  U.S.C  601.  The  Wool  Rules 
do  not  apply  to  the  latter- two  type*  of  entities. 

*•  SBA's  revised  small  business  sise  standards  are 
published  at  61  FR  3280  Oanuary  31. 1996). 


fiber  wei^t  would  not  place  any 
addition^  costs  or  burdens  upon 
companies  covered  by  the  Wool  Rules. 
Manu&cturers  that  wish  to  disclose  this 
information  would  remain  free  to  do  so. 
For  those  that  do  not  include  the 
information,  labeling  costs  for  such 
products  might  be  r»luced  very  slightly. 

The  proposal  to  eliminate  the 
ipqtiired  disclostire,  "Fiber  Content  on 
Reverse  Side,"  on  the  front  side  of  a 
label  where  the  content  is  foimd  on  the 
reverse  side  likewise  would  not  place 
any  additional  costs  or  burdens  upon 
companies  covered  by  the  Wool  Rules. 
Manufacturers  that  choose  to  continue 
using  this  phrase  would  be  able  to  do 
so.  For  those  that  eliminate  the  phrase, 
labeling  costs  for  wool  products  might 
be  reduced  slightly. 

In  addition,  the  Commission  is 
requesting  comment  on  whether  fiber 
content  information  should  be  required 
to  appear  on  a  label  that  is  permanently 
attached  to  a  wool  product.  Such  a 
requirement  would  ensure  that  the 
information  remaiixs  available  to 
consumers,  as  well  as  to  professioi^ 
cleaners,  throughout  the  life  of  the 
product.  The  Commission  believes  that 
because  of  advances  in  labeling  ^ 

technology,  and  because  many 
manufacturers  already  make  content 
disclosures  on  a  permanent  label,  such 
a  new  requirement  would  likely  not 
prove  costly  or  burdensome  for  small 
businesses.  However,  the  Commission  is 
specifically  seeking  comment  as  to  the 
potential  impact  on  small  businesses. 

The  Commission  proposes  to  amend 
Section  4  of  the  Wool  Rules — governing 
the  issuance  of  an  RN  number — to 
clarify  that  such  numbers  are  subject  to 
cancellation  if  changes  in  the 
information  provided  in  the  original 
application  for  the  number  are  not 
reported  to  the  Commission.  This 
amendment  does  not  impose  any  new 
requirement  upon  businesses. 
Furthermore,  while  Commission 
cancellation  of  an  identification  number 
would  require  a  business  to  re-apply, 
this  may  be  done  simply  by  submitting 
the  identifying  information  already 
called  for  in  the  Rides.  Therefore, 
amending  the  Rules  as  proposed  will 
not  impose  any  significant  economic 
costs  on  members  of  the  industry. 

TTie  Commission  also  proposes  to 
amend  Sections  8  and  9  of  the  Wool 
Rules  to  allow  abbreviations  for  generic 
fiber  names  in  fiber  content  disclosures 
on  labels.  Similarly,  the  Commission 
seeks  comment  on  the  optional  use  of 
abbreviations  and  symbols  to  indicate 
the  coimtry  of  origin  of  the  product. 
Section  25a  of  the  Wool  Rules  already 
permits  coimtry  name  abbreviations  that 
"immistakenly  indicate  the  name  of  a 


country"  However,  the  Commiwrion 
seeks  comment  oq  specific  suggestions 
for  appropriate  abbreviations  for 
NAFTA  countries,  «s  well  as  the 
possible  use  of  a  symbol,  such  as  a  flag, 
to  denote  the  words  "made  in"  or 
"product  of,"  appearing  before  the 
country  name.  The  use  of  any 
abbreviations  or  symbols  would  be 
optional.  Use  of  abbreviations  or 
symbols  could  reduce  costs  to 
manubcturers  somewhat  by  enabling 
them  to  shorten  labels  and  faciUtating 
the  use  of  a  smaller  label  for  products 
to  be  shipi>ed  among  NAFTA  countries. 

Finally,  the  Commission  seeks 
comment  as  to  whether  Section  19  of 
the  Wool  Rules  should  be  amended  to 
recognize  new  specialty  fibers  produced 
by  the  cross  breeding  of  different 
varieties  of  wool-bearing  animals  Such 
a  change,  while  likely  important  to  a 
few  firms,  is  not  expected  to  have  a 
significant  impact  on  the  wool  industry. 
On  the  basis  of  available  information, 
the  Commission  certifies  that  amending 
-the  Wool  Rules  as  proposed  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  smaU 
businesses.  To  ensure  that  no  significant 
economic  impact  is  being  overlooked, 
however,  the  Commission  requests 
comments  on  this  issue.  The 
Commission  also  seeks  comments  on 
possible  alternatives  to  the  proposed 
amendments  to  accomplish  the  stated 
objectives  within  the  statutory 
framework.  After  reviewing  any 
comments  received,  the  Commission 
will  determine  whether  a  final 
regulatory  flexibilify  analysis  is 
appropriate. 

VI.  Paperwork  Reduction  Act 

The  Wool  Rules  contain  various 
information  collection  requirements  for 
which  the  Commission  has  obtained 
clearance  under  the  Paperwork 
Reduction  Act  (PRA),  44  U.S.C.  3501  et. 
seq..  Office  of  Management  and  Budget 
(OMB)  Control  Number  3084-0047. 
These  requirements  relate  to  the 
accurate  disclosure  of  material  . 
information  about  wool  pMroducts, 
including  fiber  content  and  country  of 
origin  disclosures.  The  Rules  also 
require  manufacturers  and  other 
marketers  of  covered  products  to 
maintain  records  that  support  clainos 
made  on  labels.  Many  of^the  disclosure 
requirements  and  all  of  the 
recordkeeping  requirements  are 
specifically  mandated  by  the  Wool  Act 
See  15  U.S.C.  68b,  68d.  Tte 
Commission  has  also  obtained  OMB 
clearance  for  petiticms  concerning 
v^ether  or  not  representations  of  the 
ftber  content  of  a  class  of  articles  are 
commcHily  made,  or  whether  or  not  the 
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textile  content  of  certain  products  is 
insignificant  or  inconsequential.  A 
Notice  soliciting  public  comment  on 
extending  these  clearances  through 
December  31, 1999,  was  recently 
published  in  the  Federal  Register.  61  FR 
43764  (August  26, 1996). 

The  proposed  amendments  would  not 
increase  the  paperwork  burden 
associated  with  these  paperwork 
reqiiirements  and,  in  fact,  would  lower 
the  current  burden  estimate  by  either 
eliminating  or  reducing  certain 
disclosure  requirements.  Specifically, 
the  Commission  proposes  to:  (1) 
eliminate  the  functional  significance 
disclosiire  requirement  of  Section  3(b): 
(2)  eliminate  the  "Fiber  Content  on 
Reverse  Side"  disclosure  requirement  of 
Section  10(a):  and  (3)  allow 
abbreviations  for  generic  fiber  names. 
All  of  these  proposed  amendments 
would  allow  manufacturers  greater 
flexibility  in  labeling  procedures. 
Manufacturers  that  wish  to  disclose  this 
information  (relating  to  the  functional 
significance  of  certain  fibers  and  the  fact 
that  fiber  content  is  found  on  the  reverse 
side  of  the  label)  would  remain  bee  to 
do  so.  For  those  that  do  not  include  the 
information,  the  labeling  burden  would 
be  reduced. 

The  Commission's  proposed 
amendment  regarding  the  cancellation 
of  RN  numbers  does  not  impose  a 
paperwork  burden  on  holders  of 
Registered  Identification  Numbers.  This 
is  because  the  Wool  Rules  at  16  CFR 
300.4  already  require  companies  to 
notify  the  FTC  about  changes  in 
business  names,  addresses,  company 
type,  etc.  The  current  proposal  merely 
adds  the  element  of  cancellation  by  (he 
Commission  if  these  requirements  are 
not  met.  Neither  the  initial  filing 
procedures  nor  the  requirement  to 
update  the  information  are  new  and 
therefore,  no  "burden"  is  imposed. 

More  importantly,  the  underlying 
certification  itself  does  not  meet  the 
definition  of  "information"  contained  in 
the  PRA.  In  implementing  the 
Paperwork  Reduction  Act  of  1995,  OMB 
attempted  to  clarify  the  exemption  for 
"certifications"  in  both  the  Notice  of 
Proposed  Rulemaking,  60  FR  30438, 
30439  (June  8, 1995)  and  the  Final  Rule, 
61  FR  44978.  44979  (August  9. 1995) 
("the  exemption  applies  when  the 
certification  is  used  to  identify  an 
individual  in  a  'routine,  non-intrusive, 
non-burdensome  way.' ")  This  language 
reflects  current  guidance  in  OMB/ 
OIRA's  Information  Collection  Review 
Handbook  (1989).  which  discusses 
exempt  categories  of  inquiry  (5  CFR 
1320.3(h)  (1)-(10))  that  are  not  deemed 
to  constitute  "information." 
Certifications,  as  well  as  other  forms  of 


acknowledgments,  comprise  one  of 
these  categories.^  Such  inquiries  are 
considered  to  be  routine  because 
response  to  the  requests  rarely  requires 
examination  of  records,  usually  does  not 
require  consideration  about  the  correct 
answer,  and  usually  is  provided  on  a 
form  supplied  by  the  government.  See 
OMB/OIRA  Handbook,  p.  29. 
Accordingly,  OMB's  regulations  exempt 
certifications  &om  the  clearance 
requirement,  provided  that  no 
information  need  be  reported  beyond 
certain  basic  identifying  information. 

Vn.  Additional  Information  for 
Interested  Persons 

A.  Motions  or  Petitions 

Any  motions  or  petitions  in 
connection  with  this  proceeding  must 
be  filed  with  the  Secretary  of  the 
Commission. 

B.  Conupunications  by  Outside  Parties 
to  Comnussioners  or  their  Advisors 

Pursuant  to  1.18(c)  of  the  Commission 
Rules  of  Practice,  16  CFR  1.18(c). 
communications  with  respect  to  the 
merits  of  this  proceeding  from  any 
outside  party  to  any  Commissioner  or 
Commissioner's  advisor  during  the 
course  of  this  rulemaking  shall  be 
subject  to  the  following  treatment. 
Written  communications,  including 
written  communications  from  members 
of  Congress,  shall  be  forwarded 
promptly  to  the  Secretary  for  placement 
on  the  pubUc  record.  Oral 
commimications,  not  including  oral 
communications  from  members  of 
Congress,  are  permitted  only  when  such 
oral  communications  are  transcribed 
verbatim  or  summarized  at  the 
discretion  of  the  Commissioner  or 
Commissioner's  advisor  to  whom  such 
oral  communications  are  made,  and  are 
promptly  placed  on  the  public  record, 
together  with  any  written 
communications  relating  to  such  oral 
commimications.  Memoranda  prepared 
by  a  Conmiissioner  or  Commissioner's 
advisor  setting  forth  the  contents  of  any 
oral  communications  from  members  of 
Congress  shall  be  placed  promptly  on 
the  public  record.  If  the  communication 
with  a  member  of  Congress  is 
transcribed  verbatim  or  siunmarized.  the 
transcript  or  siunmary  will  be  placed 
promptly  on  the  pubUc  record. 

List  of  Subjects  in  16  CFR  Part  300 

Labeling.  Trade  practices.  Wool. 
Autliority:  15  U.S.C.  68. 


9*  Specifically,  the  Bnt  category  conaifU  of: 
"affidavit*,  oaths,  affimutions.  cartificatioiit, 
receipt*,  change*  of  addre**,  coojents,  or 
acknowledgement*."  5  CFR  1320(HHl).      " 


By  direction  of  the  Commission. 
Omudd  S.  dark. 
Secretary. 
(FR  Doc.  96-32260  Filed  12-23-«6;  8:45  ami 
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16  CFR  Part  301 

Rul«8  and  Regulations  Under  the  Fur 
Products  Labeling  Act 

AOENCY:  Federal  Trade  Commission. 
ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  The  Federal  Trade 
Conunission  (Commission  or  FTC)  has 
completed  its  regulatory  review  of  the 
Rules  and  Regulations  luder  the  Fur 
Products  Labeling  Act  (Fur  Rules). 
Pursuant  to  that  review,  the 
Commission  concludes  that  the  Rules 
continue  to  be  valuable  to  both 
consumers  and  firms.  The  regulatory 
review  comments  suggested  various 
substantive  amendments  to  the  Rules. 
The  Commission  has  considered  these 
proposals  and  other  proposals  that  it 
believes  merit  further  inquiry.  The 
Commission  seeks  comment  on  whether 
it  should  amend  the  Fur  Rules  to:  Allow 
for  a  system  of  shared  information  for 
manufacturer,  importer,  or  other 
marketer  identification  among  the  North 
American  Free  Trade  Agreement 
(NAFTA)  countries;  amend  Fur  Rule  26 
(§  301.26)  to  specify  that  a  Commission 
registered  identification  number  (RN) 
will  be  subject  to  cancellation  if,  after  a 
change  in  the  material  information 
contained  in  the  RN  application,  a  new 
application  that  reflects  current 
business  information  is  not  promptly 
submitted;  and  raise  from  $20  to  $85  or 
more  the  cost  figure  for  fur  trim  and 
other  products  exempted  from  the 
requirements  of  the  Fur  Rules. 
DATES:  Written  comments  will  be 
accepted  imtil  January  22, 1997. 
ADDRESSES:  Comments  should  be 
submitted  to:  Office  of  the  Secretary. 
Federal  Trade  Commission,  Room  H- 
159,  Sixth  Street  and  Pennsylvania 
Avenue,  NW.,  Washington.  DC  20580. 
Submissions  should  be  marked  "Rules 
and  Regiilations  under  the  Fur  Act,  16 
CFR  Part  301— Comment."  If  possible, 
submit  comments  both  in  writing  and 
on  a  personal  computer  diskette  in 
Word  Perfect  or  other  word  processing 
format  (to  assist  in  processing,  please 
identify  the  format  and  version  used). 
Written  comments  should  be  submitted, 
when  feasible  and  not  burdensome,  in 
five  copies. 

FOR  FURTHER  INFORMATION  CONTACT: 
Bret  S.  Smart,  Program  Advisor,  Los 
Angeles  Regional  Office.  Federal  Trade 
Commission,  11000  Wilshiie  Blvd.. 
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Suite  13209,  Los  Angeles,  CA  90024, 
(310) 235-4040. 

SUPPLEMENTARY  information: 

L  Background  Information 

The  Fur  Products  Labeling  Act  (Fur 
Act),  15  U.S.C.  69,  reqiiires  maricetera  of 
covered  fur  products  to  mark  each 
product  to  ^ow  (1)  the  name(s)  of  the 
animaKs)  that  produced  the  furfs);  (2) 
that  the  fur  product  contains  or  is 
composed  of  used  fur,  when  such  is  the 
&ct;  (3)  that  the  fur  product  contains  or 
is  composed  of  bleached,  dyed,  or 
otherwise  artificially  colored  fur,  when 
such  is  the  fact;  (4)  that  the  fiir  product 
is  composed  in  whole  or  in  substantial 
part  of  paws,  taib,  beUies,  or  waste  fur, 
when  such  is  the  fact;  (5)  the  name 
under  which  the  manufacturer  or  other 
responsible  company  does  business,  or 
in  Ueu  thereof,  the  RN  issued  to  the 
company  by  the  Commission;  and  (6) 
the  name  of  the  country  of  origin  of  any 
imported  furs  used  in  die  fur  product. 
The  Fur  Act  also  contains  advertising 
and  recordkeeping  provisions.  Pursuant 
to  Section  8Cb)  of  the  Fur  Act,  15  U.S.C. 
69f(b),  "[tjhe  Commission  is  authorized 
and  directed  to  prescribe  rules  and 
regulations  governing  the  manner  and 
form  of  disclosing  information  required 
by  this  Act,  and  such  further  rules  and 
regulations  as  may  be  necessary  and 
proper  for  purposes  of  administration 
and  enforcement  of  this  Act."  Tlie 
Commission  has  issued  implementing 
regulations,  the  Fur  Rules,  which  are  set 
forth  at  16  CFR  part  301. 

As  part  of  the  Commission's  on-going 
regulatory  review  of  all  its  rules, 
regulations,  and  guides,  on  May  6,  1994, 
the  Commission  published  a  Federal 
Register  notice  (FRN),  59  FR  23645, 
seeking  pubUc  comment  on  the  Fur 
Rules.  The  FRN  solicited  comments 
about  the  overall  costs  and  benefits  of 
the  Fur  Rules  and  their  regulatory  and 
economic  impact.  The  FRN  also  sought 
comment  on  what  changes  in  the  Fur 
Rules  would  increase  the  benefits  of  the 
Fur  Rules  to  purchasers  and  how  those 
changes  would  affect  the  costs  the  Rules 
impose  on  firms  subject  to  their 
requirements.  The  Commission  further 
stated  that  Sections  19  and  27  would  be 
amended  to  comply  with  "metrication" 
mandates  if  the  Commission  decided  to 
retain  those  rules  in  their  current  form 
after  the  regulatory  review.  Finally,  the 
FRN  stated  that,  should  Section  43  be 
retained,  certain  language  therein  would 
be  modified  to  conform  with  that  set 
forth  in  Clifidale  Associates,  Inc.,  103 
F.TC.  110. 164-65  (1984)  and 
subsequent  cases. '  The  deadline  for 


submission  of  comments  was  extended 
twice,  on  July  7, 1994  and  September 
12. 1994.  The  final  deadline  for 
commmits  was  October  15, 1994. 

n.  Regulatory  Review  Questions  and 
Comments 

The  Commission  received  seven 
comments  in  response  to  the  FRN.^  Five 
conunents  expressed  general  support  for 
retaining  the  collective  Textile  Rules  (16 
CFR  303),  Wool  Rules  (16  CFR  300)  and 
Fur  Rules.3  One  comment  fiom  a  trade 
association  of  companies  covered  by  the 
Fur  Rules*  making  requirements  stated: 
"we  feel  that  it  would  be  in  the  best 
interest  of  the  fur  industry  to  remain 
under  the  present  rules."  * 

The  comments  submitted  in  response 
to  the  regulatory  review  of  the  Fur  Rules 
propose  certain  amendments.  Based  on 
the  comments  and  other  available 
information,  the  Commission  has 
considered  proposals  to  amend  the 
Rules  to:  (a)  Require  additional 
disclosiues  and  record  keeping  relating 
to  the  number  of  furs  used  in  a  fur 
product  and  the  maimer  in  which 
animals  producing  the  furs  died;  (b) 
allow  for  a  system  of  shared  information 
for  manufacturer,  importer,  or  other 
responsible  company  Identification 
among  the  NAFTA  countries;  (c)  add  a 
provision  to  Section  26  specifying  that 
a  Conunission  RN  will  be  subject  to 


■  Tha  ngulatory  review  commanU  an  silent  a*  to 
the  propoMd  "metrication"  changwa  to  Sections  19 


and  27,  and  the  addition  of  the  language  from  the 
Cliffdale  Associates,  Inc.  matter  to  Section  43,  and 
the  Commission  does  not  propose  any  substantive 
changes  to  these  Sections.  The  Commission  has 
decided  to  retain  these  Sections  in  their  present 
form.  Therefore,  in  a  separate  notice,  the 
Conmussion  aimounces  the  final  amendments  to 
Sections  19  and  27  to  include  metric  equivalents 
beside  the  inch/pound  unit  measurements  in  those 
Sections,  as  required  by  Executive  Order  12770  of 
July  25,  1991  (56  FR  35801,  July  29,  1991)  and  the 
Metric  Conversion  Act,  as  amended  by  the  Omnibus 
Trade  and  Competitiveness  Act  [15  U.S.C.  205b). 
The  same  notice  states  that  Section  43  will  be 
amended  to  reflect  language  consistent  with  that  set 
forth  in  CliSdale  Associates,  Inc.  103  F.T.C  110, 
164-65  (19ft4)  and  subsequent  cases. 

>Dan  River  Inc.  |DR]  (1),  People  for  the  Ethical 
Treatment  of  Animals  IPETA]  (2),  Fieldcrest 
Cannon,  Inc.  [FIELD)  (3).  American  Textile 
Manufacturers  Institute  lAMTI]  (4).  Fruit  of  the 
Loom  IFRUrrj  (5),  Seattle  Fur  Exchange  !SFE]  (6). 
and  Milliken  *  Company  (MILL!  (7).  The  numbw 
in  parentheses  denotes  the  number  assigned  by  the 
Office  of  the  Secretary  to  the  comment  in  the  public 
record  of  conunents  received  in  the  regulatory 
review  of  the  Fur  Rules. 

'  DR  (1).  FIELD  (3),  ATMI  (4),  FRUTT  (5),  and 
MILL  (7).  The  regulatory  reviews  of  the  Textile 
Rules,  the  Wool  Rules,  and  the  Fur  Rules  were 
undertaken  simultaneously.  In  each  cose,  these  five 
Fur  Rules  comments  are  identical  copies  of 
submissions  that  were  made  under  both  the  Textile 
Rules  and  the  Wool  Rules.  The  comments  are 
primarily  responsive  to  Textile  Rules  and  Wool 
Rules  issues  and  only  minimally  relevant  to  Fur 
Rules  issues.  Nevertheless,  the  five  conunents 
express  general  support  for  all  three  of  the 
Commission's  implementing  Rules. 

*SFE(6)p.l. 


cancellation  if,  after  a  change  in  the 
material  infonnation  contained  in  the 
RN  appUcation,  a  new  appUcation  that 
reflects  current  business  infonnation  is 
not  promptly  submitted;  and  (d)  raise 
from  $20  to  $85  or  more  the  cost  figure 
for  fur  trim  and  other  products 
exempted  from  the  requirements  of  the 
Fur  Rules.  ' 

Although  no  comments  were  received 
from  consumers  or  consumer  groups, 
the  Commission  beUeves  that 
consumers  benefit  directly  from  the  Fur 
Rules  and  consider  the  mandated 
disclosures  material  in  making  purchase 
decisions.  Companies  at  all  levels  of 
manu&ctiue,  distribution,  and  sales  of 
fur  products  support  and  accept  these 
regulations.  Thus,  the  Commission  has 
determined  that  it  will  retain  the  Fur 
Rules.  However,  the  Commission  has 
decided  to  seek  additional  comment  on 
possible  amendments  to  the  Rides. 

After  reviewing  specific 
recommendations,  die  Commission  is 
considering  some  of  the  suggested 
changes,  as  well  as  other  possible 
amendments.  The  Conunission  has, 
however,  rejected  other  changes  to  the 
Fur  Rules  proposed  in  the  comments  as 
infeasible  or  unnecessary.  This  Notice  of 
Proposed  Rulemaking  (NPR)  seeks 
cx>mment  concerning  several  proposed 
changes  to  the  Fur  Rules.  All  of  the 
recommendations  for  change  are 
discussed  below. 

m.  Proposals  for  Amendments  to  the 
Fur  Rules 

This  section  discusses  specific 
recommendations  and  proposed 
changes  received  in  response  to  the 
Commission's  solicitation  of  comment 
in  the  FRN  and  additional  issues  raised 
by  the  comments  or  the  Commission. 
The  discussion  includes  a  summary  and 
analysis  of  the  comments  and 
explanation  of  the  changes  proposed  by 
the  Commission. 

A.  Disclose  the  Number  of  Furs  Used  in 
a  Fur  Product  and  the  Manner  in  Which 
Animals  Producing  the  Furs  Died 

One  commenter^  recommended  that 
the  Fur  Rules  be  amended  by  requiring 
covered  companies  to  provide 
additional  disclosures  and  keep 
additional  records  relating  to  the 
number  of  animals  used  in  a  fur  product 
and  the  manner  in  which  the  animals 
producing  the  furs  died  The 
Commission  does  not  propose  to  amend 
the  Fur  Rides  in  this  manner,  as  such 
proposed  regulations  do  not  relate  to  the 
"manner  and  form  of  disclosing 
infonnation  required  by  [the  Fur]  Act," 
nor  are  they  "necessary  and  proper  for 


»PBTA(l)pp.l-«. 
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purposes  of  administration  and 
enforcement  of  [the  Fur]  Act"  within  the 
meaning  of  Section  8(b)  of  the  Fur  Act. 

B.  System  of  Shared  Information  for 
Manufacturer  or  Other  Responsible 
Company  Identification  Among  the 
NAFTA  Countries 

Under  the  Fur  Act,  the  Wool  Products 
Labeling  Act.'  and  the  Textile  Fiber 
Products  Identification  Act''  the 
required  label  on  covered  products  must 
bear  the  identification  of  one  or  more 
companies  responsible  for  the 
manufactiue,  importation,  ofiiering  for 
sale,  or  other  handling  of  the  product, 
either  by  the  full  name  under  which  the 
company  does  business  or,  in  lieu 
thereof,  by  the  RN  issued  by  the 
Commission.*  Canada  has  a  similar 
system  of  identification  numbers  known 
as  CA  numbers.  Mexico  does  not  have 
a  similar  system,  but  the  Mexican 
govenunent  issues  tax  identificat; on 
numbers  to  companies. 

To  eliminate  the  need  for  a  company 
to  register  in  more  than  one  coimtry,  the 
comments  received  recommend  that  the 
FTC  and  appropriate  govenunent 
agencies  in  the  NAFTA  countries 
develop  an  integrated  system  by 
allowing  any  RN,  CA,  or  Mexican  tax 
identification  number  to  suffice  as  legal 
company  identification  in  all  three 
NAFTA  countries.'  The  comments  state 
that  it  would  not  be  necessary  to  create 
one  identification  number  system.  They 
recommend  that  each  NAFTA  country 
continue  its  poUcy  and  procediue  of 
registration,  with  the  U.S.  continuing 
the  present  system  of  RN  numbers.  The 


•isu.s.csa. 

M5U.S.C7a 

•SKtion  4(2XE)  of  the  Fur  Act.  IS  U.S.C 
8M)(2)(E],  raquim  dUclosun  of:  "the  auaa,  or 
othar  identification  iuued  and  registered  by  the 
Catnmiaeion,  of  one  or  more  of  the  persons  who 
manu&cture  luch  fur  product  for  introduction  into 
commerce,  introduce  it  into  conunerce,  lell  it  in 
commerce,  advertise  or  oBbt  it  for  sale  in 
commerce,  or  transport  or  distribute  it  in 


•DR  (1)  p.l..  FIELD  (3)  pp.2-3,  ATMl  (4)  p.2, 
FRUrr  (5)  p.5.  MILL  (7)  p.3.  Moreover,  numerous 
comments  of  this  nature  are  contained  in  the 
responses  received  in  the  regulatory  reviews  of  the 
Textile  Rules  and  the  Wool  Rules.  Although  the 
{ocus  of  the  Fur  Act  is  significantiy  different  from 
that  of  the  Textile  Act  and  the  Wool  Act.  all  three 
contain  provisions  relating  to  establishment  of  the 
RN  system.  Both  the  Textile  Rules  and  the  Wool 
Rules  contain  parallel  provisions  to  Fur  Rule  26(c). 
which  sUtas  that: 

Baglil— d  identification  numbert  assigned  under 
this  rule  may  be  used  on  labels  required  in  labeling 
pnxlucts  subject  to  the  provisions  of  the  Wool 
Products  Labeling  Act  and  the  Textile  Fiber 
Products  Identification  Act,  and  numbers 
previously  assigned  or  to  be  assigned  by  the 
Commission  under  such  Acts  may  be  uiwd  as  and 
for  the  required  name  in  labeling  under  this  Act 
When  so  used  by  the  person  or  firm  to  whom 
assigned,  the  use  of  the  numbers  shall  be  construed 
as  identifying  and  binding  the  applicant  as  fully 
and  in  all  i«a>ects  as  though  assigned  under  the 
specific  Act  far  which  it  is  used. 


countries  could  then  exchange 
information  on  computer  databases  so 
that  a  covered  product  can  be  traced  to 
a  manufectmer  or  other  responsible 
party,  using  either  an  RN  number,  a  CA 
number,  or  a  Mexican  tax  number.  Such 
a  system  would  facilitate  use  of  a  single 
label  for  fur  goods  ship{>ed  to  NAFTA 
countries. 

Congress  would  have  to  amend  the 
Fiu'  Act  to  allow  CA  numbers  and 
Mexican  tax  niunbers,  which  are  not 
registered  by  the  Commission,  to  be 
used  on  fur  products  shipped  for 
distribution  in  the  United  States.  For 
present  purposes,  the  Commission  seeks 
comment  on  the  advantages  and 
disadvantages  of  a  system  of  shared 
information,  the  feasibility  of 
implementing  such  a  system  across 
borders,  and  the  impact  such  a  system 
might  have  on  the.  ability  of  the 
Commission,  consumers,  and  firms  to 
track  responsible  parties.  Alternatively, 
the  Commission  might  consider  whether 
simply  to  permit  the  use  of  the 
identification  niunbers  of  a  NAFTA 
trading  partner,  provided  that  the 
partner  made  the  identifying 
information  readily  available  to  anyone 
seeking  it.  The  Commission  seeks 
comment  on  the  advantages  and 
disadvantages  of  this  alternative,  which 
also  would  require  statutory 
am6ndment. 

C.  Require  Holders  of  RN  Numbers  To 
Update  Their  Registration  Information 
When  Changes  in  That  Information 
Occur 

The  success  of  a  system  of  shared 
information  among  NAFTA  cotmtries 
depends  to  a  great  extent  on  the 
availability  and  the  quality  of  the 
information  in  the  Commission's  RN 
registry  and  the  registration  systems  of 
Canada  and  Mexico.  To  increase  the 
usefulness  of  the  RN  registry,  the 
Commission  plans  to  improve  its 
accuracy  and  the  ease  of  access  to  its 
contents. 

Since  initially  being  issued  RNs, 
maiiy  companies  have  changed  their 
legal  business  name,  business  address, 
and/or  company  type  (e.g.,  from 
proprietorship  to  corporation)  without 
notifying  the  FTC  about  the  change(s), 
as  required  by  Section  26(b)(2)  and  as 
requested  on  the  RN  application  form 
currently  used  by  the  Commission  for 
RN  requests  relating  to  either  the 
Textile,  Wool  or  Fur  Rules. 
Additionally,  many  RN  holders  have 
gone  out  of  existence,  and  others,  while 
still  in  existence,  no  longer  have  any 
need  for  their  RNs.  As  a  result,  a  large 
percentage  of  the  official  FTC  records  do 
not  reflect  an  actual  user's  current     - 
name,  place  of  business,  and/or 
company  type. 


Registered  identification  numbers  are 
subject  to  cancellation  whenever  any 
such  niunber  was  procured  or  has  been 
used  improperly  or  contrary  to  the 
requirements  of  the  Fur  Act  and 
Regulations,  or  when  otherwise  deemed 
necessary  in  the  public  interest  The 
Commission  proposes  to  add  a 
provision  to  the  Fiu  Rules  that  would 
subject  an  RN  number  to  cancellation  if, 
after  a  change  in  the  material 
information  contained  in  the  RN 
application,  a  new  application  is  not 
promptly  submitted  to  the  Commission. 
Section  301.26(b)(2)  of  the  Rules  already 
requires  that  changes  in  name,  business 
address,  or  legal  business  status  of  RN 
holders  be  reported  promptly  to  the 
Commission.  The  proposed  amendment 
is  merely  an  added  provision  to  enable 
the  Commission  to  update  its 
database. '°  The  Commission  plans  to 
undertake  a  program  to  update  the  RN 
database,  in  stages  over  a  period  of  time. 
Commission  staff  will  make  every 
reasonable  effort  to  identify  and  locate 
all  companies  actually  using  an  RN  and 
make  them  aware  of  their  obligations  to 
update  their  applications  before  a 
specified  deadline.  Niunbers  assigned  to 
companies  that  are  no  longer  in 
business,  or  that  caimot  be  located, 
would  then  be  subject  to  revocation. 

The  Commission  seeks  commoit  on 
the  proposal  to  revise  Section  26(b)(2)  to 
read  as  follows: 


§301.26 
Number. 


Registered  Identification 


(a)*  '  • 

(b)(1)  •  •  • 

(2)  Registered  identification  numbers  will 
be  subject  to  cancellation  if  the  Federal  Trade 
Commission  Calls  to  receive  prompt 
notification  of  any  change  in  name,  business 
address,  or  legal  business  status  of  a  person 
or  coDcem  to  whom  a  registered 
identification  ntmiber  has  been  assigned  by 
application  duly  executed  in  the  form  set  out 
in  subsection  (d)  of  this  section,  reflecting  the 
current  name,* business  address,  and  legal 
business  status  of  the  person  or  concern. 


D.  Increase  the  Cost  Figure  Below  Which 
Fur  Items  Will  Be  Exempt  From  the 
Requirements  of  the  Fur  Rules 

Under  Section  39  of  the  Fur  Rules,  fUr 
trim  or  other  fur  items  for  which  the 
cost  to  the  manufacturer,  or  the 
manufacturer's  selling  price,  does  not 
exceed  $20  are  exempt  from  some  of  the 
requirements  of  the  Fur  Act  and  Rules. 
This  amoimt  was  last  adjusted  for 


*"It  also  complements  the  Commission's  Rules  of 
Practice,  which  state:  "Numliers  are  subject  to 
revocation  for  cause  or. upon  a  change  in  business 
status  or  discontinuance  of  business."  16  CFR  1.32. 
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inflation  in  1969.  Adjusting  it  for 
inflation  that  has  occiured  since  1969 
would  raise  the  amount  to  $85.  The 
Conunission  seeks  comment  on  whether 
$85  is  an  appropriate  amount  for  the 
exemption,  or  whether  it  should  be  a 
higher  figure  such  as  $100. 

IV.  Invitation  to  Comment  and 
Queations  fiir  Comment 

A.  Invitation — "  ^"^ 

Members  of  the  public  ape  invited  to 
comment  on  any  issues  or  concerns  they 
believe  are  relevant  or  appropriate  to  the 
Commission's  consideration  of  the 
proposed  amendment  to  the  Fur  Rules. 
The  Commission  requests  that  factual 
data  upon  which  the  comments  are 
based  be  submitted  with  the  comments. 
In  addition  to  the  issues  raised  above, 
the  Commission  solicits  public 
comment  on  the  specific  questions 
identified  below.  These  questions  are 
designed  to  assist  the  public  and  should' 
not  be  construed  as  a  limitation  on  the 
issues  on  which  public  comment  may 
be  submitted. 

B.  Questions 

Identification  Niunbers  of 
Manufacturers  or  Other  Responsible 
Parties 

1.  If  it  were  consistent  with  the  Fuir 
Act  to  do  so,  should  the  Commission 
amend  the  Fur  Rules  to  allow  the 
interchangeable  use  of  RN,  CA,  or 
Mexican  tax  numbers? 

a.  What  would  be  the  advantages  and 
disadvantages  of  a  system  of  shared 
information?  Alternatively,  what  would 
be  the  advantages  and  disadvantages  of 
a  system  whereby  one  NAFTA  country 
recognized  and  allowed  the 
identification  numbers  of  another 
NAFTA  coimtry,  provided  that  the 
information  would  be  made  easily 
accessible  to  those  seeking  it? 

b.  Would  the  implementation  of  a 
system  of  shared  information  across 
national  borders  be  feasible? 

c.  What  impact  woidd  a  system  of 
shared  information  have  on  the  ability 
of  consimiers  and  businesses  to  track 
responsible  parties? 

a.  What  benefits  and  costs  to 
consumers  and  businesses  would  resiUt 
from  such  an  amendment?  Would  such 
an  amendment  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  biisiness  entities? 
Explain  the  natiu«  and  amount  of  such 
impact. 

2.  Is  the  proposed  amendment  to  Fur 
Rule  26(b)^ — enabling  the  Conunission  to 
cancel  an  RN  where  the  information 
contained  on  the  original  application  is 
not  properly  updated — ^reasonable  and 
appropriate?  Are  there  other  alternatives 


that  would  enable  the  Commission  to 
maintain  an  accurate  data  base? 

Dollar  Amoimt  for  Exemption  for  Fur 
Trim 

3.  Should  the  Commission  raise  the 
cost  figiu«  for  exemption  from  some  of 
the  requirements  of  the  Fur  Rules  from 
$20  to  $85?  Should  the  amoimt  be 
raised  higher  to  account  for  some  future 
inflation  between  1996  and  the  time  the 
Fur  Rules  are  again  subject  to  regulatory 
review?  Would  $100  be  an  appropriate 
amount  for  this  exemption? 

V.  Regulatory  Flexibility  Act 

The  Regulatory  Flexibility  Act  (RFA), 
5  U.S.C.  601-12,  requires  that  the 
agency  conduct  an  analysis  of  the 
anticipated  impact  of  the  proposed 
amendments  on  small  businesses.  ■'  The 
piupose  of  a  regulatory  flexibility 
analysis  is  to  ensure  that  the  agency 
considers  impact  on  small  entities  and 
examines  regulatory  alternatives  that 
could  achieve  the  regulatory  purpose 
while  minimizing  bmdens  on  small 
entities.  However,  Section  605  of  the 
RFA,  5  U.S.C.  605,  provides  that  such 
an  analysis  is  not  required  if  the  agency 
head  certifies  that  the  regulatory  action 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities. 

Because  the  Fur  Act,  and  the  Fur 
Rules  issued  thereunder,  cover  the 
manufacture,  sale,  offering  for  sale, 
advertising,  and  distribution  of  fur 
prodiurts,  the  Commission  believes  that 
any  amendments  to  the  Fur  Rules  may 
affect  a  substantial  number  of  small 
businesses.  Unpublished  data  prepared 
by  the  U.S.  Censiis  Biueau  imder 
contract  to  the  Small  Business 
Administration  (SEA)  show  that  there 
are  some  181  establishments 
manu&cturing  fur  goods  (SIC  code 
2371),  all  of  which  quaUfy  as  small 
businesses  imder  applicable  SBA  size 
standards.  '^  Other  small  businesses  are 
likely  involved  in  the  distribution  and 
sale  of  products  subject  to  the  Fur  Rules. 

However,  the  proposed  amendments 
apparently  would  not  have  a  significant 
economic  impact  upon  such  entities. 
Comments  received  during  the 
regulatory  review  of  the  F\a  Rules 
indicated  that  the  costs  of  complying 
with  the  Rules  and  the  Fur  Act  are  not 
substantial.  The  proposed  amendments 
should  clarify  existing  requirements  of 
"the  Fiu  Rules  and  reduce  further  the 


■  ■  The  RFA  addresses  the  impact  of  rules  on 
"small  entities,"  defined  as  "small  businesses," 
"small  governmental  entities,"  and  "small  [not-for- 
profit]  organizations,"  5  U.S.C.  601.  The  Fur  Rules 
do  not  apply  to  the  latter  two  types  of  entities. 

"  SBA's  revised  small  business  size  standards  are 
published  at  61  FR  3280  Oanuaiy  31. 19S6). 


costs  of  compliance  with  Fur  Act 
requirements. 

The  Commission  proposes  to  amend 
Section  26  of  the  Fur  Rules — governing 
the  issuance  of  an  RN  number— to 
clarify  that  such  numbers  are  subject  to 
cancellation  if  changes  in  the 
information  provided  in  the  original 
application  for  the  number  are  not 
reported  to  the  Commission  as  required 
by  Section  26(b)(2).  This  amendment 
does  not  impose  any  new  requirement 
upon  businesses.  Furthermore,  while 
Commission  cancellation  of  an 
identification  number  would  require  a 
business  to  re-apply,  this  may  be  done 
simply  by  submitting  the  identifying 
information  already  called  for  in  the 
Rules.  Therefore,  amending  the  Rules  as 
proposed  will  not  impose  any 
significant  economic  costs  on  members 
of  the  industry. 

The  proposed  amendment  raising  the 
cost  figure  for  fur  trim  that  is  exempted 
from  some  of  die  provisions  of  the  Fur 
Rules  likewise  does  not  impose  any  new 
requirement  on  businesses.  In  fact,  it  is 
an  inflationary  adjustment  that  will 
sUghtly  reduce  compliance  burdens  and 
costs.  The  change,  while  likely 
important  to  some  firms,  is  not  expected 
to  have  a  significant  impact  on  the  fur 
industry. 

On  the  basis  of  available  information, 
the  Commission  certifies  that  amending 
the  Fur  Rules  as  proposed  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  businesses.  - 
To  ensure  that  no  significant  economic 
impact  is  being  overlooked,  however, 
the  Commission  requests  comments  on 
this  issue.  The  Commission  also  seeks 
comments  on  possible  alternatives  to 
the  proposed  amendments  to 
accomplish  the  stated  objectives  within 
the  statutory  framework.  After 
reviewing  any  comments  received,  the 
Commission  will  determine  whether  a 
final  regulatory  flexibility  analysis  is 
appropriate. 

VI.  Paperwork  Reduction  Act 

The  Fur  Rules  contain  various 
information  collection  requirements  for 
which  the  Commission  has  obtained 
clearance  imder  the  Paperwork 
Reduction  Act  (PRA),  44  U.S.C.  3501  et. 
seq..  Office  of  Management  and  Budget 
(OMB)  Contix)l  Number  3084-0099. 
These  requirements  relate  to  the 
accurate  disclosure  of  material 
information  about  fat  content  and 
products,  and  requirements  for 
manufacturers  and  dealers  to  retain 
records  to  support  claims  made  on 
labels  and  advertisements.  Most  of  these 
requirements  are  specifically  mandated 
by  the  Fur  Act  See  e.g..  15  U.S.C.  69b, 
69e.  The  Commission  has  also  obtained 


*  * 
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C^fB  clearance  for  pietitioiu  for  an 
exemption  under  the  Pur  Act,  even 
thou^  it  has  received  no  such  petitions 
over  the  past  decade.  A  Notice  soliciting 
public  comments  on  extending  these 
clearances  through  December  31, 1999, 
was  recently  published  in  the  Federal 
Regiiter.  61  FR  43764  (August  26, 
1996). 

The  Commission's  current  proposal 
regarding  cancellation  of  RN  numbers, 
discussed  in  detail  above,  would  not 
impose  an  additional  "biuden"  on 
current  and/or  futxire  holders  of 
Registered  Identification  Numbers.  This 
is  because  the  Fiu-  Rules  at  16  CFR 
301.26(b)(2)  already  require  companies 
to  notify  the  FTC  about  changes  in 
business  names,  addresses,  company 
type,  etc.  The  current  proposal  merely 
adds  the  element  of  cancellation  by  the 
Commission  if  these  requirements  are 
not  met.  Neither  the  initial  Gling 
procedures  nor  the  requirement  to 
update  the  information  are  new  and 
therefore,  no  additional  "burden"  is 
imposed. 

More  importantly,  the  underlying 
certification  itself  does  not  meet  the 
definition  of  "information"  contained  in 
the  PRA.  In  implementing  the 
Paperwork  Reduction  Act  of  1995,  OMB 
attempted  to  clarify  the  exemption  for 
"certifications"  in  Section  1320.3(h) 
(1)-(10)  in  both  the  Notice  of  Proposed 
Rulemaking,  60  FR  30438.  30439  (June 
8, 1995)  and  the  Final  Rule,  61  FR 
44978, 44979  (August  9, 1995)  ("the 
exemption  applies  when  the 
certification  is  used  to  identify  an 
individual  in  a  'routine,  non-intrusive, 
non-burdensome  way.' ")  This  language 
reflects  current  guidance  in  OMB/ 
OIRA's  Information  Collection  Review 
Handbook  (1989),  which  disciisses 
exempt  categories  of  inquiry  (5  CFR 
1320.3(h)  (1)-(10))  that  are  not  deemed 
to  constitute  "information." 
Certifications,  as  well  as  other  forms  of 
acknowledgments,  comprise  one  of 
these  categories.  13  Such  inquiries  are 
considered  to  be  routine  beK:ause 
response  to  the  requests  rarely  requires 
examination  of  records,  usually  does  not 
require  consideration  about  the  correct 
answer,  and  usually  is  provided  on  a 
form  supplied  by  the  government.  See 
OMB/OIRA  Handbook,  p.  29. 
Accordingly,  OMB's  regulations  exempt 
certifications  from  the  clearance 
requirement,  provided  that  no 
information  need  be  reported  beyond 
certain  basic  identifying  information. 


»  Specifically,  the  fust  category  consiats  of: 
"affidavits,  oaths,  afflnnations,  certifications, 
receipts,  changes  of  address,  consents,  or 
admowledgments."  5  CFR  1320(hKll. 


Vn.  Additional  Information  for 
Interested  Penons 

A.  Motions  or  Petitions  '■'^:, 

Any  motions  or  petitions  in 
connection  with  this  proceeding  must 
be  filed  with  the  Secretary  of  the 
'  Commission. 

B.  Conununications  by  Outside  Parties 
to  Commissioners  or  their  Advisors 

Pursuant  to  §  1.18(c)  of  the 
Commission  Rules  of  Practice,  16  CFR 
1.18(c],  communications  with  respect  to 
the  merits  of  this  proceeding  from  any 
outside  party  to  any  Commissioner  or 
Commissioner's  advisor  diuing  the 
coiu'se  of  this  rulemaking  shall  be 
subject  to  the  following  treatment. 
Written  communications,  including 
written  communications  from  members 
of  Congress,  shall  be  forwarded 
promptly  to  the  Secretary  for  placement 
on  the  public  record.  Oral 
communications,  not  including  oral 
communications  from  members  of 
Congress,  are  permitted  only  when  such 
oral  communications  are  traiiscribed 
verbatim  or  summarized  at  the 
discretion  of  the  Commissioner  or 
Conunissioner's  advisor  to  whom  such 
oral  communications  are  made,  and  are 
promptly  placed  on  the  public  record, 
together  with  any  written 
communications  relating  to  such  oral 
communications.  Memoranda  prepared 
by  a  Commissioner  or  Commissioner's 
advisor  setting  forth  the  contents  of  any 
oral  com.munications  from  members  of 
Congress  shall  be  placed  promptly  on 
the  public  record.  If  the  communication 
with  a  member  of  Congress  is 
transcribed  verbatim  or  summarized,  the 
transcript  or  siunmary  will  be  placed 
promptly  on  the  pubUc  record. 

List  of  Sab|ect8  in  16  CFR  Part  301 

Furs  Labeling,  Trade  practices. 
Audioritjr:  IS  U.S.C.  69.  v 

By  direction  of  the  Commission. 

DonaM  S.  dark. 

Secretary. 

[FR  Doa  96-32281  Filed  12-23-96;  8:45  am] 

MLUNOCOOE  (TBO-AI-P 


DEPARTMENT  OF  THE  TREASURY 

Intsmal  Revenue  Service 

26 CFR  Parti 

[REQ-209040-88] 

RIN1546-AM41 

Qualified  Eiecting  Fund  Elections 

AGENCY:  Internal  Revenue  Service  (IRS), 
Treasury. 


ACTION:  Notice  of  proposed  rulemaking 
and  notice  of  public  hearing. 

SUKMIARY:  This  document  contains 
proposed  regulations  permitting  certain 
shareholders  to  make  a  special  election 
under  section  1295,  in  heu  of  the 
election  currenUy  provided  for  tmder 
that  section,  with  respect  to  certain 
preferred  shares  of  a  passive  foreign 
investment  company  (PFIC).  A 
shareholder  that  makes  a  special 
election  must  account  for  dividend 
income  on  the  shares  subject  to  the 
special  election  under  special  income 
inclusion  niles,  rather  than  under  the 
general  income  inclusion  rules  of 
section  1293.  This  docimient  also 
provides  notice  of  a  public  hearing  on 
these  proposed  regulations. 
DATES:  Written  comments  must  be 
received  by  March  24, 1997.  Requests  to 
speak  and  outlines  of  oral  comments  to 
be  discussed  at  the  public  hearing 
scheduled  for  May  8, 1997.  at  10:00  a.m. 
must  be  received  by  April  17,  1997. 
ADDRESSES:  Send  submissions  to: 
CC:DOM:CORP:R  (REG-209040-88), 
room  5226,  Internal  Revenue  Service, 
POB  7604.  Ben  Franklin  Station, 
Washington,  £)C  20044.  Submissions 
may  be  hand  deUvered  between  the 
hours  of  8  a.m.  and  5  p.m.  to: 
CC:DOM:CORP:R  (REG-209040-88). 
Courier's  Desk,  Internal  Revenue 
Service,  1111  Constitution  Avenue, 
NW.,  Washington,  DC.  Alternatively, 
taxpayers  may  submit  comments 
electronically  via  the  Internet  by 
selecting  the  "Tax  Regs"  option  on  the 
IRS  Home  Page,  or  by  submitting 
comments  directly  to  the  IRS  Internet 
site  at  http://www.irs.ustreas.gov/prod/ 

tax regs/comments.html.  The  public 

hearing  will  be  held  in  room  3313, 
Intern^  Revenue  Building,  1111 
Constitution  Avenue,  NW.,  Washington. 
DC. 

FOR  FURTHER  INFORMATKM  CONTACT: 
Concerning  the  regulations,  Judith 
Cavell  Cohen.  (202)  622-3880; 
concerning  submissions  and  the 
hearing,  EvangeUsta  Lee,  (202)  622-  - 
7190  (not  toll-fi«e  numbers). 

SUPPLEMENTARY  INFORMATION: 

Paperwork  Reduction  Act 

The  collection  of  information 
contained  in  this  notice  of  proposed 
rulemaking  has  been  submitted  to  the 
Office  of  Management  and  Budget  for 
review  in  accordance  with  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3507(d)).  Comments  on  the 
collection  of  information  should  be  sent 
to  the  Office  of  Management  and 
Budget,  Attn:  Desk  Officer  for  the 
Department  of  the  Treasury,  Office  of 
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Information  and  Regulatory  Afhiis. 
Washington,  DC  20503,  with  copies  to 
the  Intmnal  Revenue  Service,  Attn:  IRS 
Reports  Qearance  Officer,  T:FP, 
Washington,  DC  20224.  Comments  on 
the  collection  of  information  should  be 
received  by  February  24, 1997. 
Comments  are  specifically  requested 
concerning: 

Whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
Internal  Revenue  Service,  including 
whether  the  information  will  have 
practical  utility; 

The  accuracy  of  the  estimated  burden 
associated  with  the  proposed  collection 
of  information  (see  below); 

How  the  quality.  utiUty,  and  clarity  of 
the  information  to  be  collected  may  be 
enhanced; 

How  the  burden  of  complying  with 
the  proposed  collection  of  information 
may  be  minimized,  including  through 
the  appUcation  of  automated  collection 
techniques  or  other  forms  of  information 
technology;  and 

Estimates  of  capital  or  start-up  costs 
and  costs  of  operation,  maintenance, 
and  purchase  of  services  to  provide 
information. 

The  collection  of  information  in  this 
proposed  regulation  is  in  proposed 
regulation  §  1.1295-2(c)(3)  and 
proposed  regulation  §  1.1295-2(e)  and 
(0-  This  information  will  notify  the 
Commissioner  that  certain  shareholders 
have  made  the  special  election.  In 
addition,  this  information  will  enable 
the  IRS  to  determine  if  a  shareholder 
quaUfies  for  the  special  election  and  is 
satisfying  die  income  inclusion 
reqviirements  of  proposed  regulation 
§  1.1293-2.  The  collection  of 
information  is  mandatory.  The  likely 
respondents  are  individuals,  businesses, 
and  other  for-profit  organizations. 

Estimated  total  gnnual  reporting/ 
recordkeeping  burden:  600  hours.  The 
estimated  annual  burden  per  respondent 
varies  from  21  minutes  to  8.3  hours, 
depending  on  individual  circumstances, 
with  an  estimated  average  of  35 
minutes. 

Estimated  number  of  respondents: 
1030. 

Estimated  annual  frequency  of 
responses:  On  occasion. 

An  agency  may  not  conduct  or "  ' 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
imless  the  collection  of  information 
displays  a  valid  control  number 
assigned  by  the  Office  of  Management 
and  Budget. 

Books  or  records  relating  to  a 
collection  of  information  must  be 
retained  as  long  as  their  contents  may 
become  material  in  the  administration 


of  any  internal  revenue  law.  Generally, 
tax  returns  and  tax  return  information 
are  confidential,  as  required  by  26 
U.S.C  6103. 

Background 

This  dociunent  contains  proposed 
Income  Tax  Regulations  (26  CFR  part  1) 
under  sections  1293  and  1295  of  the 
Internal  Revenue  Code.  Sections  1293 
and  1295  were  added  by  the  Tax  Reform 
Act  of  1986  (the  Act)  and  were  amended 
by  the  Technical  and  Miscellaneous 
Revenue  Act  of  1988  (TAMRA).  The 
sections,  as  amended,  were  effective  for 
taxable  years  of  foreign  corporations 
beginning  after  December  31, 1986. 
Section  1293  also  was  amended  by  the 
Omnibus  Reconciliation  Act  of  1993 
(OBRA).  Guidance  for  making  the 
section  1295  election  was  provided  in 
proposed  regulation  §  1.1295-1  and 
Notice  88-125.  1988-2  C.B.  535. 
Guidance  regarding  the  annual  income 
inclusion  rule  for  shareholders  making 
a  section  1295  election  was  provided  in 
proposed  regidation  §1.1 293-1 . 

Explanation  of  PrpTisions 

Special  Preferred  Section  1295  Election 
1.  Introduction 

The  passive  foreign  investment 
company  (PFIC)  ndes  of  the  Code  are 
designed  to  eliminate  potential  tax 
deferral  opportimities  associated  with 
equity  investments  by  United  States 
persons  in  foreign  corporations  that 
have  substantial  levels  of  passive 
income  or  assets.  The  PFIC  rules 
eliminate  tax  deferral  opportimities  by 
applying  the  section  1291  interest 
charge  regime  to  PFIC  shareholders  that 
fail  to  mi^e  a  section  1295  annual 
income  inclusion  election  (section  1295 
election),  bi  general,  the  section  1291 
interest  charge  regime  applies  to  the 
"extraordinary"  portion  of  any 
distribution  received  by  the 
shareholder,  and  any  gain  recognized  on 
a  disposition  of  shares. 

The  PFIC  rules  apply  to  investments 
in  both  common  and  preferred  shares  of 
a  PFIC.  Preferred  shares,  unlike 
common  shares,  generally  provide  for 
limited  dividend  and  Uquidation  or 
redemption  rights,  and  thus  do  not 
participate  significantly  in  corporate 
growth.  Accordingly,  preferred  shares  of 
a  PFIC  generally  do  not  afford  U.S. 
investors  with  the  same  potential  for 
U.S.  tax  deferral  as  common  shares  of  a 

pnc. 

Preferred  shareholders,  like  common 
shareholders,  may  make  the  section 
1295  election  to  avoid  the  interest 
charge  regime  of  section  1291.     . 
Shareholders  that  make  the  section  1295 
election  are  required  under  section  1293 


to  include  in  income  annually,  as 
ordinary  income,  their  pro  rata  share  of 
the  PFIC's  ordinary  earnings  and,  as 
l(Hig-term  capital  gain,  their  pro  rata 
share  of  the  PFIC's  net  capital  gain  for 
the  year.  In  order  to  determine  their  pro 
rata  share  of  ordinary  earnings  and  net 
capital  gain,  shareholders  that  have 
made  a  section  1295  election  must 
obtain  certain  U.S.  tax  accoimting 
information  from  the  PFIC  reganhng  the 
PFIC's  earnings.  If  this  information  is 
not  available,  the  shareholders  cannot 
make  the  section  1295  election.  If  the 
requisite  information  is  available,  the 
annual  information  reporting  and 
collection  requirements  associated  with 
the  section  1295  election  may  render  the 
election  impractical  for  smaller 
investors.  Because  preferred  shares 
often  do  not  afford  investors  with 
significant  tax-deferral  opportunity, 
commenters  have  suggested  that  the 
current  section  1295  election  regime 
should  be  simplified  for  certain  types  of 
preferred  shares. 

The  proposed  regulations  adopt  a 
special  section  1295  election  regime  that 
would  require  holders  of  certain 
preferred  shares  of  a  PFIC  that  elect  to 
be  subject  to  the  regime  to  accrue 
annually  ordinary  dividend  income 
with  respect  to  the  preferred  shares 
regardless  of  the  holder's  pro  rata  share 
of  ordinary  earnings  or  net  capital  gain 
of  the  PFIC  for  the^ear.  Because 
shareholders  would  accrue  income 
regardless  of  the  earnings  and  net 
capital  gain  of  the  PFIC.  shareholders 
that  elect  to  be  subject  to  the  regime 
would  not  have  to  report  and  collect  any 
U.S.  tax  accounting  information 
regarding  the  PFIC  in  order  to  make  the 
special  section  1295  election. 

The  proposed  regulations  are  issued 
under  two  sections  of  the  Code.  Section 
1.1295-2  of  the  proposed  regulations 
provides  rules  for  making  a  QEF 
election  imder  the  special  proposed 
section  1295  election  regime  (special 
preferred  QEF  election).  Section  1.1293- 
2  describes  the  annual  income  inclusion 
rules  for  shareholders  that  have  made 
the  special  preferred  QEF  election. 

The  proposed  regulations  would 
apply  only  with  respect  to  qualifying 
preferred  shares  issued  after  the  date  the 
proposed  regulations  are  finalized. 

2.  Rules  for  Making  the  Special 
Preferred  QEF  Election 

Under  proposed  regulation  §  1.1295- 
2(a),  the  special  preferred  QEF  election 
may  be  made  in  lieu  of  the  section  1295 
electicm  described  in  proposed 
regulation  §  1.1295-1  and  Notice  88- 
125, 1988-2  CB.  535  (regular  section 
1295  election),  with  respect  to  certain 
types  of  preferred  shares  (quaUfied 
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preferred  shares)  by  certain  holders 
satisfying  prescribed  ownwsfaip 
requirements. 

The  special  preferred  QEF  election 
may  only  be  made  with  respect  to 
qualified  preferred  shares  as  defined  in 
proposed  regulation  §  1.1295-2(b).  To 
ensure  that  the  spedai  preferred  (^F 
election  cannot  be  used  for  tax 
avoidance  purposes  and  to  reduce. 
comple!xity,  the  proposed  regulations 
define  qualified  preferred  shares 
narrowly  to  include  only  a  limited  class 
of  preferred  shares  likely  to  be  marketed 
to  U.S.  retail  investors.  Although  the 
definition  of  qualified  preferred  shares 
includes  both  ciunulative  and  non- 
cumulative  preferred  shares,  the 
definition  excludes  various  types  of 
preferred  shares,  including  preferred 
shares  denominated  in  a  foreign 
currency  and  preferred  shares  issued  at 
a  significant  discount  to  their 
liquidation  or  redemption  amounts.  The 
PFIC  issuing  the  preferred  shares  must 
represent  that  it  intends  to  pay 
dividends  currently.  Proposed 
regulation  §  1.1295-2(b)  provides 
additional  restrictioiu  with  respect  to 
preferred  shares  acquired  in  secondary 
mari(et  transactions. 

Proposed  regulation  §  1.1295-2(c) 
describes  shareholders  who  may  make 
the  election.  Under  proposed  regulation 
§  1.1295-2(c)(l).  any  United  States 
person  that  acquires  qualified  preferred 
shares  for  cash  or  in  certain 
nonrecognition  transactions  and  that 
holds  such  shares  directly  may  make  the 
election.  United  States  persons  that  are 
pass-through  entities,  including 
partnerships,  S  corporations,  trusts  and 
estates,  may  qualify  as  shareholders. 

The  special  preferred  QEF  election 
regime  is  narrowly  targeted  to  eliminate 
certain  of  the  information  reporting  and 
collection  requirements  associated  with 
the  existing  section  1295  election  and 
annual  inclusion  rules  for  U.S.  retail 
investors  in  preferred  shares  of  PFICs. 
Treasury  and  the  Service  believe  that 
the  special  preferred  QEF  election 
regime  should  only  apply  with  respect 
to  foreign  corporations  that  are  not 
expected  to  be  in  a  position  to  provide 
U.S.  tax  accounting  information  to 
shareholders.  Accordingly,  proposed 
regulation  §  1.1295-2(c)(2)  provides  that 
the  special  preferred  C^  election  does 
not  apply  to  holders  of  preferred  shares 
in  a  PFIC  that  is  a  controlled  foreign 
corporation.  Fiulher,  proposed 
regulation  §  1.1295-2(cK3)  provides  that 
the  special  preferred  QEF  election  does 
not  apply  to  holders  that  own  5  percent 
or  more  of  the  vote  or  value  of  any  class 
of  shares  of  the  PFIC.  Holders  of  five 
percent  or  more  of  the  vote  or  value  of 
any  class  of  shares  generally  are  not  the 


type  of  retail  investor  that  the  proposed 
regulations  are  designed  to  assist  Such 
holders  may  unly  make  the  section  1295 
election  provided  under  current  rules. 
Proposed  regulation  §  1.1295-2(c)(3) 
requires  the  corporation  to  provide  to 
electing  shareholden  a  statement, 
directly  or  in  a  disclosure  dociunent 
generally  available  to  all  U.S.   * 
shareholden,  either  that  it  is  or  that  it 
reasonably  believes  that  it  is  a  PFIC  and 
that  it  is  not  a  controlled  foreign 
corp<nation.  Shai^holdera  that  fail  to 
receive  such  a  statement  are  not 
permitted  to  make  a  special  preferred 
QEF  election. 

Proposed  regulation  §  1.1295-2(d) 
describes  the  effect  of  the  special 
preferred  QEF  election.  Proposed 
regulation  §  1.1295-2(d)(l)  provides  that 
shares  subject  to  a  special  preferred  QEF 
election  will  be  treated  as  shares  of  a 
pedigreed  QEF  (as  defined  in  proposed 
regulation  §  1.12gi-l(b)(2)(u))  for  all 
taxable  years  of  the  foreign  corporation 
that  are  included  wholly  or  partly  in  the 
shareholder's  holding  period  of  the 
shares.  Under  the  proposed  regulations, 
the  election  will  apply  to  all  qualified 
preferred  shares  of  a  foreign  corporation 
owned  directly  by  the  shareholder  that 
are  acquired  in  the  taxable  year  with 
respect  to  which  the  election  is  made. 
Althou^  a  special  preferred  QEF 
election  will  not  apply  automatically  to 
qualified  preferred  shares  acquired  in 
subsequent  taxable  years  of  a 
shareholder,  the  proposed  regulations 
permit  the  shareholder  to  make  separate 
special  preferred  QEF  elections  with 
respect  to  qualified  preferred  shares 
acqiiired  in  later  years. 

Proposed  regulation  §  1.1295-2(d)(2) 
provides  that  the  special  preferred  QEF 
election  regime  applies  whether  or  not 
the  foreign  corporation  is  a  PFIC  in  any 
year  subsequent  to  the  year  of  the 
election.  Accordingly,  shareholden  that 
make  the  special  preferred  QEF  election 
must  make  annual  §  1.1293-2  income 
inclusions,  as  provided  in  proposed 
regulation  §  1.1295-2(d)(3),  even  if  the 
foreign  corporation  does  not  qualify  as 
a  PFIC  for  a  particular  year. 

Proposed  regulation  §  1.1295-2(e) 
^specifies  the  time  and  manner  of  ma  king 
the  special  preferred  QEF  election.  In 
order  to  make  the  special  preferred  QEF 
election,  a  shareholder  files  Form  8621 
(Return  by  a  Shareholder  of  a  Passive 
Foreign  Investment  Company  or 
Qualified  Electing  Fund),  for  the  taxable 
year  of  the  election,  checking  the 
appropriate  box  in  Form  8621,  Part  I.  for 
making  the  section  1295  election,  and 
indicating  in  the  margin  of  Pari  I  that 
the  shareholder  is  mfiking  a  special 
preferred  QEF  election  with  respect  to 
certain  specified  shares.  In  addition,  the 


shareholdffl-  must  attach  to  Form  8621  a 
brief  statement  containing  the 
information  and  representations 
contained  in  proposed  regulation 
§  1.1295-2(e)(2)(ii).  Under  proposed 
regulation  §  1.1295-2(f),  in  subsequent 
yean,  the  shareholder  must  file  Form 
8621  with  respect  to  the  foreign 
corporation  but  need  not  attadi  any 
statement  to  the  form.  For  all  taxable 
yean  covered  by  the  election,  the 
shareholder  must  report  on  Line  6a  of 
Part  n  of  Form  8621  the  amount 
includible  imder  proposed  regulation 
§  1.1293-2  with  respect  to  qualified 
preferred  shares  subject  to  a  special 
preferred  QEF  election. 

Proposed  reg\ilation  §  1.1293-2(g) 
states  that  a  sale,  exchange  or  other 
disposition  of  shares  subject  to  a  special 
preferred  QEF  election  terminates  the 
election  with  res[>ect  to  those  shares. 
Also,  the  Commissioner  may  terminate 
or  invalidate  an  election  if  a  shareholder 
feils  to  satisfy  the  initial  or  ongoing 
requirements  of  the  election.  For 
example,  the  Commissioner  may 
terminate  or  invalidate  a  special 
preferred  QEF  election  if  the 
shareholder  owns  five  percent  or  more 
of  the  vote  or  value  of  any  class  of 
shares  of  the  PFIC  at  any  time  during 
the  period  that  the  shareholder  owns 
qiiaUfied  preferred  shares  subject  to  the 
election.  A  shareholder  may  not  itself 
terminate  a  special  preferred  QEF 
election. 

3.  Annual  Inclusion  Rules  for  Electing 
Shareholden. 

Under  proposed  regulation  §  1.1293- 
2(a),  a  shareholder  that  has  made  a 
special  preferred  C^EF  election  must 
make  annual  income  inclusions  with 
respect  to  qualified  preferred  shares 
subject  to  the  election.  Unlike  the 
annual  income  inclusions  provided 
under  section  1293  and  proposed 
regulation  §  1.1293-1,  the  annual 
inclusions  under  the  special  preferred 
QEF  election  regime  are  determined 
without  regard  to  the  shareholder's  pro 
rata  share  of  the  foreign  corporation's 
ordinary  earnings  or  net  capital  gains. 

Proposed  regulation  §  1.1293-2(b) 
provides  rules  for  determining  the 
amoimt  that  a  shareholder  must  include 
in  income  annually  luider  the  special 
preferred  QEF  election  regime.  Under 
the  proposed  regulations,  this  annual 
amount  consists  of  two  components. 
The  first  component  is  an  annual 
inclusion  amount  based  on  a  ratable 
daily  portion  of  dividend  income  that 
accrues  on  the  qualified  preferred  shares 
(annual  dividend  amount).  This  ratable 
inclusion  rule  for  the  annual  dividend 
amount  is  analogous  to  the  rule  for 
inclusion  of  income  with  respect  to 
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periodic  payments  on  notional  prindoal 
contracts  under  §  1.446-3.  The  second 
component  of  the  preferred  QEF  amount 
arises  only  in  respect  of  fixed  term 
preferred  shares,  as  described  proposed 
regulation  §  1.1295-2(b)(vii),  acquired 
in  a  secondary  market  transaction,  and 
is  calculated  based  on  the  ratable 
inclusion  of  the  excess,  if  any,  of  the 
redemption  price  of  the  shares  over  the 
acqviisition  cost  of  the  shares  (preferred 
discount  amount).  This  ratable 
inclusion  rule  for  the  preferred  discount 
amount  is  analogoiis  to  the  rule  for  the 
ratable  inclusion  of  market  discount  on 
certain  debt  under  section  1276(b)(1). 
Tlie  Service  and  Treasury  solicit  , 
comments  regarding  the  income 
inclusion  rules  of  the  proposed 
regulations  including  comments  as  to 
whether  foreign  corporations  and  their 
agents  could  effectively  assist  holders  in 
complying  with  the  income  inclusion 
rules  applicable  to  preferred  discount. 

Proposed  regulation  §  1.1293-2(c) 
provides  certain  special  rules  regarding 
the  annual  income  inclusion  required 
under  proposed  regulation  §  1.1293- 
2(a).  Under  §  1.1293-2(c)(l),  annual 
amounts  are  included  in  income  by 
shareholders  irrespective  of  the  PFIC's 
earnings  and  profits.  In  this  regard,  the 
special  preferred  QEF  election  differs 
from  the  regular  section  1295  election  in 
that  shareholders  making  the  special 
preferred  QEF  election  must  accrue  the 
annual  amount  as  ordinary  income  even 
if  the  amount  exceeds  the  shareholder's 
pro  rata  share  of  the  foreign 
corporation's  earnings  and  profits. 
Proposed  regulation  §  1.1293-2(c)(3) 
requires  the  shareholder  to  include  the 
aimual  dividend  amount  as  ordinary 
income  regardless  of  whether  any 
portion  of  the  PFIC's  earnings  for  the 
year  represents  net  capital  gain. 
Proposed  regulation  §  1.1293-2(c)(4) 
provides  rules  for  the  tax-fiee 
distribution  of  previously  taxed 
amoimts.  Proposed  regulation  §  1.1 293- 
2(c)(5)  provides  certain  basis  adjustment 
rules  similar  to  the  basis  adjustment 
rule  of  section  1293(d].  Finally, 
proposed  regulation  §  1.1293-2(c)(6) 
provides  rules  intended  to  limit  the 
effect  of  a  special  preferred  QEF  election 
to  the  shareholder  making  the  election. 
Accordingly,  a  special  preferred  QEF 
election  will  not  affect  the  foreign 
corporation's  calculation  of  its  earnings 
and  profits,  and  will  have  no 
consequences  for  shareholders  that  have 
not  made  a  special  preferred  QEF 
election. 

^tecial  Analyses 

It  has  been  determined  that  this  notice 
of  proposed  rulemaking  is  not  a 
gignifjmnt  rsgulstory  action  as  defined 


in  Executive  Order  12866.  Therefore,  a 
regulatory  assessment  is  not  required.  It 
is  hereby  certified  that  these  regulations 
do  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities.  This  certification  is  based  on 
the  fact  that  these  regulations  represent 
a  wholly  elective  simpler  alternative  to 
the  section  1295  election  described  in 
§  1.1295-1  and  Notice  88-125, 1988-2 
C.B.  535,  and  impose  a  lighter  collection 
of  information  burden.  Further,  the 
requirement  that  electing  shareholders 
indicate  their  qiecial  election  on  Form 
8621  annually  and  attach  a  statement, 
providing  certain  information  in  the 
first  year  of  the  election  only,  is 
minimal  and  will  not  impose  a 
significant  economic  impact  on  electing 
shareholders.  Therefore,  a  Regulatory 
Flexibility  Analysis  under  the 
Regulatory  FlexibiUty  Act  (5  U.S.C 
chapter  6)  is  not  required.  Pursuant  to 
section  7805(f)  of  the  Internal  Revenue 
Code,  this  notice  of  proposed 
rulemaking  will  be  submitted  to  the 
Chief  Qmnsel  for  Advocacy  of  the  Small 
Business  Administration  for  comment 
on  its  impact  on  small  business. 

Comments  and  Public  Hearing ' 

Before  these  proposed  regulations  are 
adopted  as  final  regulations, 
consideration  will  be  given  to  any 
written  comments  (a  signed  original  and 
eight  (8)  copies)  that  are  submitted 
timely  to  the  IRS.  All  comments  will  be 
available  for  pubUc  inspection  and 
copyine. 

A  public  hearing  has  been  scheduled 
for  May  8, 1997,  at  10:00  a.m.  in  room 
3313,  Internal  Revenue  Building,  1111 
Constitution  Avenue,  NW.,  Washington 
DC.  Because  of  access  restrictions, 
visitors  will  not  be  admitted  beyond  the 
Internal  Revenue  Building  lobby  more 
than  15  minutes  before  the  hearing 
starts. 

The  rules  of  26  CFR  601.601(a)(3) 
apply  to  the  hearing. 

Persons  that  wish  to  present  oral 
comments  at  the  hearing  must  submit 
written  comments  by  March  24, 1997, 
and  submit  an  outline  of  the  topics  to 
be  discussed  and  the  time  to  be  devoted 
to  each  topic  (signed  original  and  eight 
(8)  copies)  by  April  17, 1997. 

A  period  of  10  minutes  will  be 
allotted  to  each  person  for  making 
comments. 

An  agenda  showing  the  schedule  of 
speakers  will  be  prepared  after  the 
deadline  for  receiving  outlines  has 
passed.  Copies  of  the  agenda  will  be 
available  bee  of  charge  at  the  bearing. 

Drafting  Information 

The  principal  author  of  these 
regulations  is  Judith  Cavell  Cohen  of  the 


Office  of  Associate  Chief  Counsel 
(International). 

However,  other  personnel  bom  the 
IRS  and  Treasury  Department 
participated  in  their  development 

List  of  Subjects  in  26  CFR  Part  1 

Income  taxes.  Reporting  and 
recordkeeping  reqiuranents. 

Proposed  Amendments  to  the 
Regulations 

Accordingly,  26  CFR  part  1  is 
proposed  to  be  amended  «s  follows: 

^ART 1— INCOME  TAXES 

Paragraph  1.  The  authority  citation 
for  part  1  is  amended  by  adding  an  entry 
in  niunerical  order  to  read  as  follows: 

Authority:  26  U.S.C  7805  *  *   ^ 
Section  1.1293-2  also  issued  under  26 

U.S.C  1297(f). 
Section  1.1295-2  also  issued  under  26 

U.S.C  1297(f).  •  *  * 

Par.  2.  Section  1.1293-2  is  added  to 
read  as  follows: 

§1.1293-2    Special  inclusion  Rules  for 
Special  Preferred  QEF  Election. 

(a)  In  geneml.  A  shareholder 
(including  a  shareholder  that  is  a  pass- 
through  entity,  as  described  in  §  1.1295- 
2(c)(1))  that  makes  a  special  preferred 
QEF  election  under  §  1.1295-2  must, 
regardless  of  the  shareholder's  method 
of  accounting,  include  in  income  in 
respect  of  each  share  subject  to  the 
election,  an  annual  amount  (preferred 
QEF  amoimt)  determined  according  to 
the  rules  of  paragraph  (b)  of  this  section. 
A  shareholder  that  maizes  a  special 
preferred  QEF  election  must  include  the 
preferred  QEF  amount  in  income  under 
this  section  for  each  year  in  which  the 
taxpayer  continues  to  hold  a  share  that 
is  subject  to  the  election.  The  rules  of 
this  section  apply  in  lieu  of  the  general 
rules  of  section  1293  and  §  1.1293-1.^ 

(b)  Preferred  QEF  amount— {\)  In 
general.  The  preferred  QEF  amoimt  for 
any  share  subject  to  a  special  preferred 
QEF  election  is  the  sum  of  the  ratable 
daily  portion  of  each  periodic  dividend 
amount  (as  described  in  paragraph  (b)(2> 
of  this  section)  on  the  share  for  the 
taxable  year  of  the  shareholder  to  which 
that  portion  relates,  plus  the  preferred 
discount  amount  (as  defined  below),  if 
any,  for  the  taxable  year.  For  purposes 
of  this  section,  the  preferred  discount 
amount  for  a  taxable  year  is  the  amount 
that  bears  the  same  ratio  to  the  total 
amoimt  of  prefarred  discount  (as 
described  in  §  1.1295-2(b)(2)(i))  on  the 
share  as  the  number  of  days  that  the 
taxpayer  held  the  share  in  the  taxable 


>  This  proposed  regulation  was  published  on 
April  1. 1992,  at  57  FR  11024. 
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year  bears  to  the  number  of  days  after 
the  date  the  taxpayer  acquired  the  share 
and  up  to  (and  including)  the  share's 
redemption  date  as  established  under 
the  principles  of  §  1.305-5(b). 
Notwithstanding  the  preceding 
sentence,  the  preferred  discoimt  amoimt 
for  a  taxable  year  is  zero  if  the  preferred 
discount  on  the  share  at  the  time  of  its 
acquisition  by  the  shareholder  was  less 
than  an  amoimt  equal  to  V4  of  1  percent 
of  the  redemption  price  of  the  stock, 
multiplied  by  the  number  of  complete 
years  from  the  date  of  acquisition  of  the 
stock  to  the  redemption  date  of  the 
stock. 

(2)  Periodic  dividend  amotmt  A 
periodic  dividend  amount  is  the  amount 
pmyable  with  respect  to  a  share,  whether 
on  a  cumulative  or  noncujnuiativ^basis, 
for  a  period  (wholly  or  partly  within  the 
shareholder's  taxable  year)  for  which 
dividends  on  the  share  are  calculated 
based  upon  the  redemption  or 
liquidation  price  of  the  share  multiplied 
by  a  fixed  percentage  rate. 

(c)  Special  rules  of  application — (1) 
Earnings  and  profits  disregarded,  liie 
amounts  to  be  included  in  income 
pursuant  to  this  section  are  determined 
without  regard  to  the  earnings  and 
profits  of  the  foreign  corporation  with 
respect  to  which  the  special  preferred 
QET  election  applies. 

(2)  Year  of  inclusion.  The  shareholder 
includes  the  preferred  QEF  amount  in 
its  taxable  year  without  regard  to  the 
taxable  year  of  the  foreign  corporation 
with  respect  to  which  the  special 
preferred  QEF  election  applies. 

(3)  Character  of  inclusions.  The 
shareholder  includes  all  preferred  QEF 
amounts  in  income  as  ordinary 
earnings. 

(4)  "neatment  of  distributions. 
Distributions  received  by  a  shareholder 
on  shares  subject  to  a  special  preferred 
QEF  election  that  are  paid  out  of 
earnings  and  profits  of  the  foreign 
corporation  are  not  included  in  gross 
income  of  the  shareholder  to  the  extent 
the  distributions  do  not  exceed  the 
preferred  QEF  amounts  (other  than  any 
portion  of  preferred  QEF  amoimts 
consisting  of  preferred  discoimt 
amoimts)  previously  includible  in 
income  pursuant  to  this  section.  These 
distributions  will,  however,  be  treated 
as  dividends  for  all  other  purposes  of 
the  Code  and  regulations.  Amounts 
distributed  to  a  shareholder  with  respect 
to  shares  subject  to  a  special  preferred 
QEF  election  that  exceed  amounts 
previously  included  in  income  under 
this  section  with  respect  to  such  shares 
are  treated  for  all  purposes  of  the  Code 
and  regulations  as  a  distribution  of 
property  subject  to  the  rules  of  section 
301. 


(5)  Basis  adjustment  rules.  The 
adjusted  basis  of  a  shareholder  in  shares 
that  are  subject  to  a  special  preferred 
QEF  election  shall  be— 

(i)  Increased  by  any  amount  that  is 
included  in  the  gross  income  of  the 
shareholder  under  paragraph  (a)  of  this 
section;  and 

(ii)  Decreased  by  any  dividends  (not 
to  exceed  the  amount  included  in  gross 
income  under  paragraph  (a)  of  this 
section)  actually  paid  to  the  shareholder 
in  respect  of  such  shares. 

(6)  Effect  limited  to  electing 
shareholder.  This  section  does  not 
^ply  to  the  foreign  corporation  with 
respect  to  which  a  special  preferred  QEF 
election  applies.  Accordingly,  the 
provisions  of  this  section  wiU  not  affect 
the  foreign  corporation's  calculation  of 
its  earnings  and  profits  for  any  purpose 
of  the  Code  or  regulations.  In  addition, 
the  rules  of  this  section  apply  only  for 
purposes  of  determining  the  tax 
consequences  for  holders  of  diares 
subject  to  the  election.  Thus,  the 
election  shall  have  no  effect  on  the 
application  of  the  Code  or  regulations 
with  respect  to  the  tax  consequences  of 
the  ownership  of  shares  that  are  not 
subject  to  the  election,  including  for 
purposes  of  determining  whether  any 
distributions  from  the  foreign 
corporation  with  respect  to  such  shares 
should  be  treated  as  having  been 
included  in  the  income  of  any  United 
States  person  pursuant  to  section 
12g3(c)  or  section  959. 

(d)  Examples.  The  following  examples 
illustrate  the  rules  of  paragraphs  (a),  (b) 
^d  (c)  of  this  section.  Although  these 
examples  assume  a  30-day  month,  360- 
day  year,  any  reasonable  counting 
method  may  be  used  to  compute  the 
length  of  accrual  periods.  For  purposes 
of  simplicity,  the  relevant  amounts  as 
stated  are  rounded  to  two  decimal 
places.  However,  the  computations  do 
not  reflect  any  such  rounding 
convention.  "1116  examples  are  as .% 
follows: 

Example  1.  Preferred  QEF  amount— {i) 
Facts.  (A)  On  May  1, 1998,  A,  an  individual 
who  files  his  returns  on  a  calendar  year  basis, 
purchased  for  $10,000  in  a  single  secondary 
market  transaction  100  shares  of 
nonconvertible  Class  A  $100  par  value 
preferred  stock  (the  Class  A  Stock)  of  PC,  a 
foreign  corporation  with  a  taxable  year 
ending  on  March  31. 

(B)  The  terms  of  the  Class  A  Stock  provide 
for  a  mandatory  redemption  of  the  Class  A 
Stock  by  the  issuer  at  par  on  June  1 ,  201 Z. 
The  Qass  A  Stock  is  not  redeemable 
pursuant  to  an  issuer  call  or  holder  put  on 
any  other  data.  Each  share  of  Class  A  Stock 
provides  for  a  semi-annual  cumulative 
distribution  payable  in  dollars  on  )une  1  and 
December  1  equal  to  one-half  the  product  of 
the  par  value  of  the  Class  A  Stock  and  the 


applicable  annual  dollar  LIBOR  in  effect  on 
the  distribution  date  immediately  prior  to  the 
relevant  distribution  date.  The  shares  of  the 
Qass  A  stock  are  qualified  preferred  shares 
in  the  hands  of  A.  A  purchases  no  other 
qualified  prefeped  shares  of  PC  during  its 
1998  or  1999  taxable  years. 

(Q  A  made  a  special  preferred  QEF 
election  for  A's  taxable  year  ended  December 
31, 1998,  which  applies  to  the  Class  A  Stock 
acquired  by  A  on  May  1, 1998.  FC  is  a  PFIC 
under  section  1296  for  its  taxable  year  ending 
March  31, 1999,  but  FC  is  not  a  PFIC  for  iu 
taxable  year  ending  March  31,  2000.  FC  paid 
no  current  dividends  on  June  1, 1998,  and 
December  1, 1998,  paid  the  June  1. 1999, 
dividend  currently  on  June  1, 1999,  together 
with  accumulated  distributions  from  June  1, 

1998,  and  December  1, 1998,  and  paid  the 
December  1, 1999,  dividend  currently  on 
December  1, 1999.  The  applicable  annual 
LIBOR  is  8  percent  on  December  1, 1997,  7 
percent  on  Jime  1, 1998,  9  percent  on 
December  1, 1998, 10  percent  on  June  1. 

1999,  and  9  percent  on  December  1, 1999.  PC 
had  sufficient  earnings  and  profits,  within 
the  meaning  of  section  312,  for  its  taxable  - 
year  ending  on  March  31,  2000,  so  that  actual 
distributions  to  all  shareholders  of  Class  A 
Stock  in  that  year  were  treated  as  paid  out 

of  earnings  and  profits  of  FC. 

(ii)  Tax  consequences  to  A  for  A's  taxable 
year  ending  Decemlter  31, 1998.  As  required 
under  paragraph  (a)  of  this  section,  A  must 
include  in  gross  income  for  its  1998  taxable 
year  the  1998  preferred  QEF  amount.  The 
preferred  QEF  amount,  as  determined  under 
paragraph  (b)  of  this  section,  for  A's  1998 
taxable  year  is  the  ratable  portion  of  each 
periodic  dividend  amoimt  for  that  year.  For 
1998,  there  are  three  periodic  dividend 
amounts:  The  periodic  dividend  amount  for 
the  period  from  Deceml>er  1, 1997,  to  June  1, 
1998  (periodic  dividend  amount  1),  the 
periodic  dividend  amount  for  the  period 
from  June  1, 1998,  to  December  1, 1998 
(periodic  dividend  amount  2),  and  the 
periodic  dividend  amount  for  the  period 
firom  December  1, 1998,  to  June  1, 1999 
(periodic  dividend  amount  3).  Periodic 
dividend  amount  1  in  respect  of  each  share 
owned  by  A  is  $4  (1/2  multiplied  by  the 
appUcable  annual  LIBOR  of  8  percent  set  on 
December  1, 1997,  multiplied  by  the  SlOO 
amount  payable  on  redemption).  Because  A 
acquired  the  shares  on  May  1, 1998,  A's 
ratable  f>ortion  of  periodic  dividend  amount 
1  for  1998  is  approximately  $.67  (30/180 
multiplied  by  $4)  per  share.  Periodic 
dividend  amount  2  in  respect  of  each  share 
owned  by  A  is  $3.50  (1/2  multiplied  by  the 
applicable  annual  LIBOR  of  7  percent  set  on 
June  1, 1998,  multiplied  by  $100).  Because  A 
owned  the  shares  for  the  entire  period 
associated  with  periodic  dividend  amount  2, 
A's  ratable  portion  of  periodic  dividend 
amount  2  for  1998  is  the  fiiU  $3.50  per  share. 
Periodic  dividend  amount  3  in  respect  of 
each  share  owned  by  A  is  $4.50  (1/2 
multiplied  by  the  applicable  annual  LIBOR  of 
9  percent  set  on  December  1, 1998, 
multiplied  by  $100).  Because  the  portion  of 
1998  associated  with  periodic  dividend 
amount  3  is  only  the  month  of  December, 
1998,  A's  ratable  portion  of  periodic 
dividend  amount  3  for  1998  is  approxinutely 
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$.75  (30/180  multiplied  by  S4.50). 
Accordingly,  A  s  preferred  QEF  amount  for 

1998  is  approximately  $4.92  ($.67  +  $3.5  -t- 
$.75)  per  share.  A  must  include 
approximately  S492  (approximately  $4.92  per 
share,  multiplied  by  100  shares)  in  income  as 
ordinary  earnings  for  its  1998  tax  year  even' 
though  FC  paid  no  actual  dividend  to 
shareholders  of  Class  A  Stockjor  the  period 
in  1998  during  which  A  held  the  Class  A 
StocL 

(iii)  Tax  consequences  to  A  for  A's  taxable 
year  ending  December  31, 1999.  As  required 
under  paragraph  (a)  of  this  section,  A 
includes  in  gross  income  for  its  1999  taxable 
year  its  preferred  QEF  amount  for  1999.  The 
preferred  QEF  amount,  as  determined  under 
paragraph  (b)  of  this  section,  for  A's  1999 
taxable  year  is  the  ratable  portion  of  each 
periodic  dividend  amount  for  that  year.  For 
1999,  there  are  three  periodic  dividend 
amounts:  The  periodic  dividend  amount  for 
the  period  from  December  1, 1998,  to  June  1, 

1999  (periodic  dividend  amount  1),  the 
periodic  dividend  amount  for  the  period 
from  June  1, 1999,  to  December  1, 1999 
(periodic  dividend  amount  2],  and  the 
periodic  dividend  amount  for  the  period 
from  December  1, 1999,  to  June  1,  2000 
(periodic  dividend  amount  3).  Periodic 
dividend  amount  1  in  respect  of  each  share 
owned  by  A  is  $4.50  (1/2  multiplied  by  the 
applicable  annual  LIBOR  of  9  percent  set  on 
December  1. 1998,  multiplied  by  SlOO). 
Because  A  held  each  share  of  Class  A  Stock 
for  five  months  in  1999  for  the  period 
associated^ with  periodic  dividend  amount  1, 
A's  ratable  portion  of  periodic  dividend 
amount  1  for  1999  is  approximately  $3.75 
(150/180  multiplied  by  $4.50).  Periodic 
dividend  amount  2  in  respect  of  each  share 
owned  by  A  is  $5  (1/2  multiplied  by  the 
applicable  annual  LIBOR  of  10  percent  set  on 
June  1. 1999,  multiplied  by  SlOO).  Because  A 
owned  the  share  for  the  entire  period 
associated  with  periodic  dividend  amount  2, 
A's  ratable  portion  of  periodic  dividend 
amount  2  for  1999  is  the  full  $5.  Periodic 
dividend  amoimt  3  in  respect  of  each  share 
owned  by  A  is  $4.50  (1/2  multiplied  by  the 
applicable  annual  LIBOR  of  9  p>ercent  set  on 
December  1, 1999,  multiplied  by  $100). 
Because  A  held  each  share  of  Class  A  Stock 
for  one  month  in  1999  for  the  period 
associated  with  periodic  dividend  amount  3, 
A's  ratable  portion  of  periodic  dividend 
amount  3  for  1999  is  approximately  $.75  (30/ 
180  multiplied  by  $4.50).  Accordingly,  A's 
preferred  QEF  amount  for  1998  is 
approximately  $9.50  ($3.75  +  $5  +  $.75).  A 
must  include  approximately  $950  ($9.50  per 
share,  multiplied  by  100  shares!  in  income  as 
ordinary  income  for  its  1999  taxable  year 
even  though  FC  was  not  a  PFIC  for  PC's 
taxable  year  ending  in  2000.  Tbe  current 
distributions  emd  arrearages  actually  paid  to 
A  with  respect  to  the  Class  A  Stock  are  not 
includible  in  income  by  A  under  paragraph 
(c)(4)  of  this  section  because  they  constitute 
amoimts  previously  included  in  income. 

Example  2.  Preferred  Discount — (i)  Facts. 
The  facts  are  the  same  as  in  Example  1 
except  that  A  acquired  the  100  shares  of 
Class  A  Stock  for  $9000. 

(ii)  Tax  Consequences  to  A  for  A  s  taxable 
year  ending  December  31, 1998.  (A)  Because 


the  Gass  A  Stock  is  fixed  term  preferred 
stock  (as  described  in  §  1.1295-2(b)(l){vii)) 
and  A  acquired  each  share  of  the  Class  A 
stock  with  $10  of  preferred  discount,  as 
described  in  §1.1295-2(b)(2),  A's  preferred 
QEF  amount  to  be  included  by  A  for  the 
taxable  year  consists  of  the  simi  of  the  ratable 
daily  portion  of  each  periodic  dividend 
amount,  as  calculated  in  p>aragraph  (d)(ii)  of 
Example  1  of  this  section,  plus  the  prefiaired 
discount  amount  described  in  paragraph 
(b)(1)  of  this  section. 

(B)  The  preferred  discount  amount  writh 
respect  to  each  share  is  approximately  $.47 
($10  multiplied  by  240  days/5070  days  to 
maturity).  A  must  include  approximately  $47 
($.47  per  share,  multiplied  by  100  shares), 
together  with  the  amount  calculated  in 
paragraph  (d)(ii)  of  Example  1  of  this  section, 
in  income  as  ordinary  earnings  for  its  1998 
tax  year  even  though  FC  p)aid  no  actual 
dividend  to  shareholders  of  Class  A  Shares 
for  the  period  in  1996  during  which  A  held 
the  Class  A  Stock; 

(iii)  Tax  consequences  to  A  for  A 's  taxable 
year  ending  December  31, 1999.  The  portion 
of  the  preferred  discount  on  each  share 
includible  under  paragraph  (a)  of  this  section 
is  approximately  $.71  ($10  multiplied  by  360 
days/5070  days  to  maturity).  A  must  include 
this  amount,  together  with  the  amount 
calculated  in  paragraph  (d)(iii)  of  Example  1 
of  this  section,  in  income  as  ordinary 
earnings  for  its  1999  tax  year  even  though  FC 
was  not  a  PFIC  for  PC's  taxable  year  ending 
in  2000.  The  current  distributions  and 
arrearages  actually  paid  to  A  in  1999  with 
respect  to  the  Class  A  Stock  are  not 
includible  in  income  by  A  under  paragraph 
(c)(4)  of  this  section,  because  they  constitute 
amounts  previously  included  in  income. 

(e)  Effective  date.  The  rules  tinder  this 
section  apply  with  respect  to  qtialified 
preferred  stoclc  subject  to  a  special 
preferred  QEF  election  made  after  the 
date  that  is  30  days  after  the  date  of 
publication  of  this  dociunent  as  a  final 
regulation. 

Par.  3.  Section  1.1295-2  is  added  to^ 
read  as  follows: 

S  1.1295-2    Special  Prefened  QEF  Election. 

(a)  In  general.  This  section  provides 
rules  permitting  certain  shareholders  to 
make  a  special  election  under  section 
1295  (special  preferred  QEF  election)  in 
lieu  of  the  election  described  in 
§  1.1295-1  2  and  Notice  88-125, 1988-2 
C.B.  535  (see  §601.601(d)(2)(ii)(b)  of 
this  chapter),  with  respect  to  certain 
prefened  shares  (qualified  preferred 
shares)  of  a  foreign  corporation  that 
certifies  either  that  it  is  a  PFIC  (as 
defined  in  §  1.1291-l(b){l)(i))  ^  or  that  it 
reasonably  believes  that  it  is  a  PFIC.  In 
order  to  make  a  special  preferred  QEF 
election,  a  shareholder  must  satisfy  the 
stock  ownership  requirement  of 
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paragraph  (c)(2)  of  this  section.  A 
special  prefen«d  QEF  election  of  a 
shareholder  applies  only  to  those 
quahfied  preferred  shares  acquired  and 
held  directly  by  the  shareholder  in  the 
taxable  year  of  the  shareholder  for 
which  the  election  is  made.  A 
shareholder  making  a  special  prefened 
QEF  election  must  account  for  dividend 
income  on  shares  subject  to  the  election 
under  the  special  income  inclusion 
rtiles  described  in  §  1.1293-2,  rather 
than  under  the  general  income  inclusion 
rules  of  section  1293  and  §  1.1293-1.  In 
addition,  for  piuposes  of  determining 
the  tax  consequences  of  owning  shares 
subject  to  the  special  preferred  QEF 
election,  an  electing  shareholder  niust 
treat  the  foreign  corporation  as  a  PFIC 
for  the  entire  period  during  which  the 
shareholder  continues  to  hold  any  of 
such  shares.  Paragraph  (b)  of  this 
section  defines  qualified  preferred 
share.  Paragraph  (c)  of  this  section 
provides  rules  for  determining  who  may 
make  the  special  prefened  (^F  election. 
Paragraph  (d)  of  this  section  provides 
rules  concerning  the  effect  of  the 
election.  Paragraph  (e)  of  this  section 
provides  rules  for  the  time  and  manner  - 
of  making  the  election.  Paragraph  (f)  of 
this  section  sets  forth  the  annual 
reporting  requirement  for  the  election. 
Paragraph  (g)  of  this  section  provides 
rules  concerning  the  possible 
termination  or  invalidation  of  the 
election.  For  the  applicability  date  of 
this  section,  see  paragraph  (h)  of  this 
section. 

(b)  Qualified  prewired  share 
defined — (1)  In  general.  For  purposes  of 
this  section,  a  share  of  a  foreign 
corporation  is  a  qualified  preferred 
share  only  if— 

(i)  The  share  was  originally  issued  for 
cash  or  in  exchange  for  qualified 
preferred  shares  of  the  foreign 
corporation  in  a  transaction  to  which 
section  354(a)(1)  appUed; 

(ii)  If  the  share  were  to  constitute  a 
debt  obligation,  the  share  would  be  in 
registered  form  within  the  meaning  of 
§  5f.l03-l(c)  of  this  chapter; 

(iii)  All  amoimts  payable  with  respect 
to  the  share  are  denominated  in  U.S. 
dollars  and  are  not  determined  by 
reference  to  the  value  of  a  currency 
other  than  the  U.S.  dollar, 

(iv)  The  share  is  limited  and  preferred 
as  to  dividends  and  does  not  participate 
in  corporate  growth  to  any  significant 
extent  writhin  the  meaning  of  section 
1504(a)(4)(B); 

(v)  The  share  has  a  fixed  redemption 
(v  liquidation  price; 

(vij  The  share  provides  for  cumulative 
or  noncumulative  dividend  rights  that 
are  limited  to  an  annual  (or  shorter 
period)  amount  computed  by 
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multiplying  either  the  redemption  or 
liquidation  price  of  the  share  by  a 
specified  index  described  in  §  1.446- 
3(c)(2)(i),  (iii),  or  (iv)  (specified  index), 
or  by  a  specified  index  periodically  re- 
established pursuant  to  an  auction  reset 
mechanism,  set  in  advance  of  the  period 
with  respect  to  which  the  specified 
index  applies; 

(vii)  If  the  share  may  be  redeemed 
under  drcumstanoes  described  in 
S  1.305-5{b)  such  that  redemption 
premium  (as  described  in  §  1.305-5(b)) 
could  be  treated  under  section  305(c)  as 
a  constructive  distribution  (fixed  term 
preferred  stock),  the  share  was  not 
issued  with  redemption  premium 
exceeding  the  de  minimis  amount 
described  in  section  305(c)(1)  and 
Sl.305-5(b)(l); 

(viii)  If  the  share  may  not  be 
redeemed  under  circumstances 
described  in  §  1.305-5(b)  such  that 
redemption  premiimi  would  not  be 
treated  under  section  305  as  a 
constructive  distribution  (perpetxial 
preferred  ^ock),  the  share  does  not 
provide  shareholders  with  the  right  to 
receive  an  amount  upon  liquidation  or 
redemption  that  exceeds  this  issue  price 
of  the  share  (as  determined  under  the 
principles  of  section  1273(b))  by  an 
amount  in  excess  of  5  percent  of  such 
liquidation  or  redemption  amount; 

(ix)  If  redeemable,  the  share  is 
redeemable  only  in  whole  and  not  in 
part  and  is  not  subject  to  mandatory 
redemption  within  five  years  of  the 
issue  date  of  the  share.  Further,  the 
shai^  is  not  subject  to  a  holder  put  or 
issuer  call  that,  based  on  all  the  facts 
and  dromistances  as  of  the  issue  date 
of  the  share,  is  more  likely  than  not  to 
be  exercised  at  a  time  within  five  years 
of  the  issue  date; 

(x)  If  convertible,  the  share  is  not 
convertible  into  a  share  other  than  a 
share  meeting  all  the  conditions  set 
forth  in  paragraphs  (b)(l)(i)  through 
(b)(l](ix)  of  this  section;  and 

(xi)  The  issuer  of  the  share  has 
indicated  in  an  offering  document 
relating  to  the  original  issuance  of  the 
share  or  in  a  written  statement  available 
to  U.S.  holders  that  the  issuer  has  no 
current  intention  or  belief  that  it  will 
not  pay  dividends  on  the  share  on  a 
current  basis  and  that  the  share  meets 
the  conditions  set  forth  in  paragraphs 
(bMDU)  through  (b)(l)(x)  of  this  section 
and  this  paragraph  (b)(l)(xi). 

(2)  Special  rules  for  shares  acquired 
in  secondary  market  transactions— (i) 
Fixed  term  preferred  stock.  A  share  of 
fixed  term  preferred  stock  (as  described 
in  paragraph  (b)(l)(vli)  of  this  section) 
that  satisfies  the  conditicHis  set  forth  in 
paragraph  (b)(1)  of  this  section  and  that 
is  acquired  in  a  transaction  other  than 


in  connection  with  the  initial  issuance 
of  the  share  (a  secondary  market 
transaction],  shall  constitute  a  qualified 
preferred  share  with  respect  to  a 
shareholder,  but  only  if  the  shareholder 
acquires  the  share  for  cash  and  the  share 
has  preferred  discount  (as  defined 
below)  that  is  less  than  or  equal  to  an 
amount  equal  to  1  percent  of  the 
redemption  price,  mxiltiplied  by  the 
number  of  complete  years  from  the  date 
of  acquisition  of  the  share  to  the 
redemption  date  as  established  under 
the  principles  of  §  1.305-5(b).  Sales  of 
shares  to  bond  houses,  brokers,  or 
similar  persons  or  organizations  acting 
in  the  capacity  as  underwriters, 
placement  agents,  or  wholesalers  are 
ignored  for  purposes  of  determining 
whether  a  share  is  acquired  in 
connection  with  the  initial  issuance  of 
the  share.  For  purposes  of  this  section, 
the  preferred  discount  for  a  share  is  the 
excess  of  the  redemption  price  of  the 
share  payable  on  the  redemption  date 
over  the  shareholder's  acquisition  cost 
for  the  share. 

(ii)  Perpetual  preferred  stock.  A  share 
of  perpetual  preferred  stock,  within  the 
meaning  of  paragraph  (b)(l)(viii)  of  this 
section;  that  satisfies  the  conditions  set 
forth  in  paragraph  (b)(1)  of  this  section 
and  that  is  acquired  in  a  secondary 
market  transaction,  shall  constitute  a 
qualified  preferred  share  with  respect  to 
the  shareholder,  but  only  if  the 
shareholder  acquires  the  share  for  cash 
and  the  amount  payable  upon 
liquidation  of  the  share  exceeds  the 
shareholder's  acquisition  cost  for  the 
share  by  an  amoimt  less  than  or  equal 
to  10  percent  of  such  liquidation 
amount. 

(iii)  Examples.  The  following 
examples  illustrate  the  rules  of  this 
paragraph  (b)(2). 

Example  1— (i)  Facts.  On  May  1, 1998,  A, 

an  individual  who  files  her  return  on  a 
calendar  year  basis,  purchases  for  $9000  cash 
in  a  single  secondary  market  transaction  (as 
defined  in  paragraph  (b)(2)(i)  of  this  section) 
100  shares  of  nonconvertible  Class  A  SlOO 
par  value  preferred  stock  (Class  A  Stock]  of 
FC,  a  foreign  corporation  with  a  taxable  year 
ending  March  31.  The  tenns  of  the  Class  A 
Stock  satisfy  all  the  conditions  described  in 
paragraph  (b)(1)  of  this  section  and  provide 
for  a  mandatory  redemption  of  the  Class  A 
Stock  by  the  issuer  in  U.S.  dollars  at  par  on 
June  1,  2012.  The  Class  A  Stock  is  not 
redeemable  pursuant  to  an  issuer  call  or 
holder  put  on  any  other  date. 

(ii]  Analysis.  In  order  for  A  to  make  a 
special  prefisrred  QEF  election  with  respect 
to  the  Class  A  Stock  acquired  by  A,  the  Class 
A  Stock  acquired  must  constitute  qualified 
preferred  shares.  Although  the  Class  A  Stock 
meets  the  requirements  for  qualified 
preferred  shares  set  forth  in  paragraph  (bKD 
of  this  section,  the  stock  also  must  satisfy  the 
requiremenU  described  in  pan^raph  (bX2) 


because  A  acquired  the  stock  in  a  secondary 
market  transaction.  Because  the  terms  of  the 
Class  A  Stock  provide  that  the  stock  will  be 
redeemed  by  the  issuer  on  June  1,  2012,  the 
stock  constitutes  fixed  term  preferred  stock 
within  the  meaning  of  paragraph  (b)(l)(vii)  of 
this  section.  A  purchased  the  Class  A  Stock 
for  $90  per  share,  representing  a  $10  discount 
($100  June  1,  2012,  per  share  redemption 
price  less  $90  acquisition  cost).  Because  this 
$10  discount,  which  constitutes  preferred 
discount  within  the  meaning  of  paragraph 
(b](2)(i]  of  this  section,  is  less  than  $14  (1 
percent  of  the  redemption  price  multiplied 
by  14  (the  number  of  complete  years  until  the 
mandatory  redemption  date)),  the  Class  A 
Stock  acquired  by  A  satisfies  the  conditions  ' 
of  paragraph  (b)(2)(i)  of  this  section  and 
therefore  constitutes  qualified  preferred 
shares. 

Example  2— (i]  Facts.  The  bets  are  the 
.  same  as  in  Example  1,  except  that  A  acquires 
the  100  shares  of  Class  A  Stock  for  $8000. 

(ii)  Analysis.  In  this  case,  A  purchased  the 
Class  A  Stock  for  $80  per  share,  representing 
a  $20  discount  ($100  June  1,  2012, 
redemption  price  less  $80  acquisition  cost). 
Because  this  S20  of  preferred  discount  is 
greater  than  $14  (1  percent  of  the  redemption 
price  multiplied  by  14  (the  number  of 
complete  years  until  the  mandatory 
redemption  date)),  the  Class  A  Stock  feils  to 
satisfy  the  conditions  of  paragraph  (b)(2](i)  of 
this  section  and  therefore  feils  to  qualify  as 
qualified  preferred  shares. 

(c)  Who  may  make  the  election — (1)  In 
general.  A  U.S.  person  that  acquires 
qualified  preferred  shares  for  cash  or  in 
a  nonrecognition  transaction  described 
in  §  1.1291-6(a)*  (nonrecognition 
transaction)  and  that  holds  such  shares 
directly  may  make  a  special  preferred 
QEF  election,  provided  that,  in  the  case 
of  shares  acquired  in  a  nonrecognition 
transaction,  either  the  qualified 
preferred  shares  are  treated  as  stock  of 
a  pedigreed  QEF,  as  defined  in 
§  1.1 291-1  (b)(2](ii],  immediately  prior 
to  the  nonrecognition  transaction,  or  the 
gain,  if  any,  realized  on  the  transaction 
would  be  recognized  \mder  §  1.1291- 
6(b)  with  respect  to  the  nonrecognition 
transaction.  A  special  preferred  QEF 
election  will  not  apply  to  any  shares 
with  respect  to  which  the  electing 
shareholder  is  an  indirect  shareholder, 
within  the  meaning  of  §  1.1291-l(b)(8). 
Solely  for  purposes  of  this  section, 
partnerships,  S  corporations,  trusts  and 
estates  (pass-through  entities)  that 
directly  own  qualified  preferred  shares 
are  treated  as  shareholders  that  may 
make  a  special  preferred  QEF  election. 
A  shareholder  may  not  make  a  special 
preferred  QEF  election  if  at  any  time  the 
shareholder  made  a  section  1295 
election  (other  than  a  special  preferred 
QEF  election)  with  respect  to  the  foreign 
corporatim.  A  shareholder  may  not 
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make  a  special  piefeired  QEF  election 
unless  the  shareholder  satisfies  the 
stock  ownership  requirements  set  forth 
in  paragraph  (c)(2)  of  this  section,  and 
the  shareholder  receives  from  the 
foreign  corporation  the  statement 
described  in  paragraph  (c)(3)  of  this 
section. 

(2)  Ownership  requirement.  A  holder 
of  qualified  preferred  shares  of  a  foreign 
corporation  may  make  a  special 
preferred  QEF  election  only  if,  at  all 
times  during  the  taxable  year  of  the 
shareholder,  the  shareholder  does  not 
own.  directly,  indirectly,  or 
constructively,  within  the  meaning  of 
section  958,  five  percent  or  more  of  the 
vote  or  value  of  any  class  of  stock  of  the 
foreign  corporation.  The  five  percent 
vote  or  value  limitation  must  be 
satisfied  for  each  taxable  year  of  the 
shareholder  during  which  the 
shareholder  continues  to  hold  shares 
subject  to  the  special  preferred  QEF 
election. 

(3)  Statement  from  corporation.  A 
shareholder  may  make  the  special 
preferred  QEF  election  only  if  the 
foreign  corporation  has  provided  a 
written  statement  relating  to  the  taxable 
year  of  the  corporation  that  ends  with  or 
within  the  taxable  year  of  the 
shareholder  for  which  the  election  is 
made  certifying  either  that  the  foreign 
corporation  is,  or  that  it  reasonably 
believes  that  it  is.  a  PFIC.  and  that  it  is 
not  a  controlled  foreign  corporation 
within  the  meaning  of  section  95  7(a)  for 
such  taxable  year  of  the  corporation. 
The  statement  must  be  provided  directly 
to  the  electing  shareholder  or  in  a 
disclosure  or  other  document  generally 
available  to  all  U.S.  holders.  Electing 
shareholders  must  retain  a  copy  of  the 
statement  for  their  records. 

(d)  Effect  of  election— it)  In  general. 
Unless  terminated  or  invalidated 
pursuant  to  paragraph  (g)  of  this  section, 
shares  subject  to  a  special  preferred  QEF 
election  will  be  treated  as  shares  of  a 
pedigreed  QEF  (as  defined  in  §  1.1291- 
l(b)(2)(ii))  for  all  taxable  years  of  the 
foreign  corporation  that  are  included 
whoUy  or  partly  in  the  shareholder's 
holding  period  of  the  shares.  A  special 
preferred  QEF  election  applies  to  all 
qualified  preferred  shares  owned 
directly  by  the  shareholder  that  are 
acquired  in  the  taxable  year^of  the 
electicm.  Separate  special  preferred  QEF 
elections  may  be  made  for  qualified 
preferred  shares  acquired  in  other 
taxable  years  of  the  taxpayer.  A  special 
preferred  QEF  election  is  personal  to  the 
shareholder  that  made  the  election  and 
does  not  tqiply  to  a  transferee  of  the 
shares.  A  ^areholder  that  has  made  a 
special  preferred  QEF  election  may  not 
.  make,  with  respect  to  the  foreign 


corporati(Hi,  any  other  election 
permitted  under  sections  1291  throu^ 
1297  and  the  regulations  under  those 
sections,  induing  a  section  1295 
election  as  described  in  §  1.1295-1  and 
Notice  8&-125. 198»-2  CB.  535  (see 
§601.601(d)(2)(li)(b)  of  this  chapter),  for 
any  period  during  which  the  special 
preferred  QEF  election  remains  in  effect 
with  respect  to  any  shares  of  the 
shareholder. 

(2)  Continued  PFIC  Characterization. 
By  making  the  special  preferred  QEF 
election,  the  shareholder  agrees  to  treat 
the  foreign  corporation  as  a  PFIC  with 
respect  to  qualified  preferred  shares 
subject  to  the  election  at  all  times 
during  its  holding  period  for  such 
shares,  without  regard  to  whether  the 
foreign  corporaticm  is  a  PFIC  for  any 
taxable  year  of  the  foreign  corporation 
during  which  the  preferred  QEF  election 
remains  in  effect. 

(3)  Section  1293  inclusions.  For  each 
taxable  year  of  the  shareholder  to  which 
an  election  under  this  section  applies, 
the  shareholder  must  include  in  income 
the  preferred  QEF  amoimt.  as  defined  in 
§  1.1293-2,  in  the  manner  and  imder  the 
rules  provided  in  that  section. 

(e)  Time  for  and  maimer  of  making 
the  special  preferred  QpF  election — (1) 
Time  for  making  the  election.  A  special 
preferred  QEF  election  must  be  made  on 
or  before  the  due  date,  as  extended,  for 
filing  the  shareholder's  return  for  the 
taxable  year  diuing  which  the 
shareholder  acquired  the  qualified 
preferred  shares  for  which  the  election 
is  being  made.  A  special  preferred  QEF 
election  may  not  be  made  for  those 
shares  at  any  oUier  time  piirsuant  to  any 
other  provision  of  the  Code  or 
regulations. 

(20  Manner  of  making  the  election — (i) 
In  general.  A  shareholder  makes  the 
special  preferred  QEF  election  imder 
this  section  for  all  qualified  preferred 
shares  of  a  foreign  corporation  acquired 
during  the  shareholder's  taxable  year  by 
cheddng  the  appropriate  box  in  Form 
8621  (Return  by  a  Shareholder  of  a 
Passive  Foreign  Investment  Company  or 
Qualified  Electing  Fund),  Part  I.  for 
making  the  section  1295  election,  and 
indicating  in  the  margin  of  Part  I  that 
the  shareholder  is  making  a  special 
preferred  (^  election  with  respect  to 
certain  specified  shares.  The 
shareholder  also  must  report  the 
preferred  QEF  amount  for  the  taxable 
'    year  of  the  election  on  Line  6a  of  Part 
n  of  Form  8621.  In  addition,  the 
shareholder  must  attach  to  Form  8621 
the  stotement  (preferred  QEF  statement) 
described  in  paragraph  (e)(2)(ii)  of  this 
section,  signed  by  the  shareholder  under 
penalties  of  perjury,  stating  that  the 
information  and  representatiuis 


provided  in  the  preferred  QEF  statement 
are  true,  correct,  and  complete  to  the 
best  of  the  shareholder's  knowledge  and 

beUef. 

(ii)  Preferred  QpF  statement  contents. 
The  preferred  QEF  statement  must 
include  the  following  information  and 
representations: 

I  A)  The  first  taxable  year  of  the 
shareholder  for  which  the  special 
preferred  QEF  election  is  made; 

(B)  The  number  of  shares  subject  to 
the  election,  their  acquisition  date(s) 
and  acquisition  price(s),  and  the  class 
designation(s)  of  the  shares; 

(Q  A  representation  by  the 
shareholder  that  it  did  not  at  any  time 
during  its  taxable  year  own  directly, 
indirectly,  or  constructively,  within  the 
meaning  of  section  958,  five  percent  at   '• 
mora  of  the  vote  or  value  of  any  class 
of  stock  of  the  foreign  corporation  with 
respect  to  which  the  election  applies; 

(D)  A  representation  by  the 
shareholder  that  it  has  obtained  the 
written  statement  described  in 
paragraph  (c)(3)  of  this  section;  and 

(EJA  representation  by  the 
shareholder  that  it  has  never  made  a 
section  1295  election  other  than  a 
special  preferred  QEF  election  with 
respect  to  the  forei^  corporation. 

(t)  Annual  reporting  r&juirement.  For 
each  taxable  year  of  a  shareholder 
during  which  the  shareholder  holds 
shares  of  a  foreign  corporation  subject  to 
one  or  more  special  preferred  QEF 
elections,  the  shareholder  must  file 
Form  8621  with  respect  to  the  foreign 
corporation  regardless  of  whether  the 
foreign  corporation  is  or  is  not  a  PFIC 
imder  section.  1296  during  any  portion 
of  the  taxable  year.  The  shareholder 
must  indicate  in  the  margin  of  Part  I  of 
Form  8621  the  number  of  special 
preferred  QEF  elections  of  the 
shareholder  that  remain  in  effect  with 
respect  to  the  foreign  corporation.  In 
addition,  the  shareholder  must  report, 
on  Line  6a  of  Part  II  of  Form  8621,  the 
aggregate  of  the  preferred  QEF  amoimts 
for  all  relevant  special  preferred  QEF 
elections  in  effect  for  the  taxable  year. 

(g)  Termination  or  invalidation  of 
election — (1)  In  general.  A  sale, 
exchange  or  other  disposition  of  a  share 
that  is  subject  to  a  special  preferred  QEF 
electicm  will  terminate  the  special 
preferred  QEF  election  with  respect  to 
that  share.  In  addition,  the 
Commissioner  may,  in  the 
Commissioner's  discretion,  terminate  or 
invalidate  a  special  preferred  QEF 
election  if  a  shareholder  that  made  the 
election  feils  to  satisfy  the  initial  or 
ongoing  requirements  of  the  election. 
Once  made,  a  special  preferred  QEF 
election  may  not  be  terminated  or 
invalidated  by  the  shareholder. 
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(2)  Effect  of  termination  or 
invalidation.  Termination  of  a  special 
prefeired  QEF  election  by  the 
Conunissioner  will  be  efiiactive  on  the 
first  day  of  the  shareholder's  first 
taxable  year  following  the  last  taxable 
year  of  the  shareholder  for  which  the 
requirements  of  the  election  are 
satisfied.  For  purposes  of  sections  1291 
through  1297  and  the  regulations 
thereunder,  the  holding  period  of 
qualified  preferred  shares  subject  to  an 
election  that  has  been  terminated  will 
be  treated  as  beginning  on  the  effective 
date  of  the  termination.  A  shareholder 
that  has  made  an  election  that  is 
invalidated  by  the  Commissioner  will  be 
treated  for  purposes  of  sections  1291 
through  1297  and  the  regulations 
thereunder  as  if  the  shareholder  never 
made  the  election. 

(h)  Effective  date.  An  election  under 
this  section  may  only  be  made  with 
respect  to  qualified  preferred  shares  that 
are  issued  after  the  date  that  is  30  days 
after  the  date  of  publication  of  this 
document  as  a  final  regulation. 
Margarot  Milner  Richardaon, 
Commissioner  of  Internal  Revenue. 
(FR  Doc  9fr-32247  Filed  12-23-96;  8:45  am] 
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POSTAL  RATE  COMMISSION 

39  CFR  Part  3001 

[Dodwt  Na  RliNT-l;  Order  No.  1146] 

Rules  of  Practice  and  Procedure 

AQEUCI:  Postal  Rate  Commission. 
ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  The  Commission  proposes  to 
amend  its  rules  of  practice  and 
procedure  to  clarify  what  it  requires 
imder  certain  circumstances.  Where  the 
Postal  Service  files  a  request  that 
proposes  to  change  rates  or  fees  and,  at 
the  same  time,  proposes  to  change 
established  cost  attribution  principles, 
the  proposed  amendment  would  require 
the  Postal  Service's  request  to  estimate 
the  impact  of  its  proposed  changes  in 
rates  or  fees  separately  from  the  impact 
of  its  proposed  changes  in  attribution 
principles.  The  purpose  of  the  proposed 
amendmoit  is  to  require  that  such  a 
request  give  other  parties  and  the 
Commission  adequate  and  timely  notice 
of  the  impact  of  the  rate  proposals  that 
it  contains,  in  order  not  to  delay 
evaluation  of  those  proposals. 
DATES:  Comments  must  be  filed  by 
January  31, 1997. 
ADDRESSES:  Comments  and 
correspondence  should  be  sent  to 
Margaret  Crenshaw,  Secretary  of  the 


Commission,  1333  H  Street.  NW.  Suite 
300,  Washington.  D.C..  20268-0001. 
FOR  FURTHER  MFORMATKM  CONTACT: 
Stephen  Sharfinan,  Legal  Advisor  (202) 
789-6820. 

SUPPtEMENTARY  MFORMATKM:  The  basic 
purpose  of  Rule  54  of  the  Commission's 
Rules  of  Practice  [39  CFR  3001.54]  is  to 
require  the  Postal  Service  to  include 
with  its  request  for  changes  in  rates  the 
threshold  level  of  cost,  volimie,  and 
revenue  information  necessary  to 
support  its  direct  case,  so  that  its 
request  can  be  evaluated  within  the 
tight  deadline  that  the  Act  imposes. 
Most  Rule  54  requirements  also  apply  to 
Postal  Service  requests  for  classification 
changes,  if  such  changes  affect  rates.  See 
39  CFR  3001.64.  Evaluating  the 
omsistency  of  proposed  changes  in 
rates  with  the  pricing  standards  of  39 
use  3622(  requires  accurate  estimates  of 
their  impact.  For  this  reason.  Rule  54(a) 
requires  the  Postal  Service  to  include 
with  a  request  for  changes  in  rates 
enough  information  to  "fully  inform" 
the  Commission  and  the  parties  of  the 
"significance  and  impact"  of  the 
proposed  changes. 

A  Postal  Service  request  for  changes 
in  rates  cannot  "fully  inform"  the 
Commission  and  the  parties  of  its 
"significance  and  impact"  if  it  does  not 
show  the  effect  that  its  proposed  rates 
would  have  on  the  relative  institutional 
cost  burdens  that  the  affected  subclasses 
of  mail  would  bear.  The  customary 
measure  of  relative  institutional  cost 
burdens  is  "cost  coverage,"  i.e.,  the  ratio 
of  subclass  revenue  to  subclass 
attributable  cost.  To  satisfy  Rule  54(a), 
therefore,  the  Postal  Service's  request 
must  demonstrate  the  impact  that  its 
proposed  rates  would  have  on  cost 
coverages.  Docket  No.  MC96-3  is  the 
most  recent  Postal  Service  request  that 
involves  proposals  to  significantly 
increase  Postal  Service  revenues  and 
rates.  The  Postal  Service's  Rule  54  cost 
presentation  in  that  docket,  however, 
did  not  satisfy  this  objective  of  Rule 
54(a).  It  estimated  only  the  combined 
eSect  on  subclass  attributable  costs  and 
cost  coverages  of  its  proposed  changes 
in  rates  and  its  proposed  changes  in 
attribution  principles.  It  left  the  task  of 
distinguishing  between  these  effects  to 
other  parties  and  the  Commission. 

It  is  not  properly  the  Commission's  or 
the  parties'  burden  to  disentangle  the 
effects  of  the  Postal  Service's  proposed   ' 
changes  in  rates  from  the  effects  of  its 
proposed  changes  in  attribution 
principles,  in  order  to  evaluate  the 
Postal  Service's  proposals.  As  the 
proponent  of  change,  the  Postal  Sendee 
has  the  burden  of  going  forward.  See  5 
use  556(d),  39  USC  3622,  39  CFR 


3001.53  and  3001.54.  If  the  Postal 
Service's  request  confoimds  the  effects 
of  its  proposals  to  change  rates  and  its 
propoisals  to  change  cost  attribution 
principles,  its  request  does  not  provide 
timely  and  effective  notice  of  the 
significance  of  either. 

An  important  criterion  for  evaliiating 
the  significance  and  impact  of  proposed 
changes  in  rates  is  the  effect  that  they 
would  have  on  cost  coverages.  Because 
the  attribution  principles  applied 
determine  the  amoimt  of  costs  that  are 
attributed  to  subclasses,  they,  too,  afiiect 
cost  coverages.  When  a  Postal  Service 
request  combines  proposals  to  change 
rates  with  proposes  to  change 
established  cost  attribution  principles, 
mailers  and  competitors  are  not  able  to 
determine  fi-om  the  Postal  Service's 
request  how  its  proposed  changes  in 
attribution  principles  would  affect  their 
interests  until  they  calculate  for 
themselves  what  cost  coverages  would 
be  at  the  Postal  Service's  proposed  rates, 
under  established  attribution  principles. 
For  many  potential  participants  in  our 
hearings,  performing  this  elaborate  set 
of  calculations  is  a  formidable  and  time 
consuming  task.  It  can  defeat,  or 
seriously  delay,  their  ability  to 
determine  how  the  Postal  Service's 
proposals  would  affect  them,  and 
whether  they  should  intervene  to 
support  or  oppose  them.  This  is  not 
consistent  with  the  objective  of  Rule 
54(a).  which  is  to  provide  parties  and 
the  Commission  with  enough 
information  from  the  outset  of  the 
proceeding  to  evaluate  the  significance 
and  impact  of  the  Postal  Service's 
proposals. 

To  ensure  timely  and  effective  notice 
of  the  impact  of  Postal  Service  requests 
that  propose  to  simultaneously  change 
rates  and  attribution  principles,  the 
Commission  proposes  to  amend  Rule 
54(a).  The  proposed  amendment  would 
require  the  Postal  Service  to  include 
with  such  a  request  an  alternate 
attributable  cost  presentation  that  would 
calculate  attributable  costs  and  cost 
coverages  at  Postal  Service  proposed 
rates  according  to  established 
attribution  principles.  A  cost 
presentation  that  holds  attribution 
principles  constant  is  necessary  to 
isolate  the  effect  of  the  Postal  Service's 
proposed  changes  in  rates  on  cost 
coverages.  The  appropriate  set  of 
attribution  principles  to  use  as  a 
baseline  is  the  set  that  was  used  ta 
establish  ciirrent  rates.  That  set  defines 
the  status  quo,  is  most  consistent  with 
historic  attributable  cost  and  cost 
coverage  estimates,  and  has  the  weight 
of  precedent. 

As  used  in  the  proposed  amendment 
to  Rule  54(a),  the  phrase  "attribution 
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principles"  is  intended  to  refer  to 
theories  of  cost  causation  (e.g..  volume 
variability,  exclusivity),  models  of  cost 
causation  (e.g.,  econometric  models  of 
volume  variability),  the  identity  and 
role  of  cost  drivers  (e.g.,  shape, 
coverage),  and  the  identity  and  role  of 
distribution  keys  (e.g.,  pieces,  pound/ 
miles).  It  is  not  intended  to  encompass 
the  detailed  mechanics  of  implementing 
these  principles  if  proposed  adjustments 
in  implementation  do  not  conflict  with 
existing  use  of  established  attribution 
principles,  as  defined  above.  Nor  are 
attribution  principles  intended  to 
encompass  apparent  errors  in 
arithmetic,  spreadsheet  mechanics,  or 
documentation  that  do  not  raise  issues 
as  to  the  theory  or  logic  by  which  costs 
are  attributed  to  subclasses. 

To  estimate  attributable  costs  and  cost 
coverages  using  established  attribution 
principles,  i.e.,  those  applied  by  the 
Commission  in  the  most  recent  general 
rate  proceeding  in  which  its 
reconunended  rates  were  implemented, 
the  Postal  Service  would  not  have  to 
repUcate  in  exact  detail  every 
calculation  that  the  Commission  used  to 
estimate  the  attributable  cost 
relationships  that  underlie  ciurent  rates. 
Adjustments  are  often  necessary  to 
account  for  new  circuimstances  such  as 
operational  changes  or  intervening  rate 
and  classification  changes.  A  "best 
efforts"  attempt  to  follow  the  same  basic 
attribution  principles  is  all  that  would 
be  required  to  satisfy  the  objective  of  - 
Rule  54(a). 

Estimating  the  impact  of  its  proposed 
rates  on  costs  according  to  the 
attribution  principles  that  the 
Commission  applies  should  impose 
only  a  modest  burden  on  the  Postal 
Service.  It  has  a  large  technical  staff 
with  the  specialized  background 
required  to  develop  a  comprehensive 
estimate  of  Postal  Service  attributable 
costs,  and  has  previously  demonstrated 
its  ability  to  accurately  attribute  costs 
according  to  established  principles  . 

As  previously  noted,  this  tasK  can  be 
formidable  and  time  consuming  for 
other  participants.  Developing  a 
comprehensive  estimate  of  subclass 
attributable  costs  at  the  Postal  Service's 
proposed  rates  can  be  time  consiuning 
for  the  Commission  as  well.  Although 
its  staff  has  the  spedaUzed  technical 
background  required,  it  faces  some  of 
the  same  obstacles  that  the  parties  face 
in  developing  a  comprehensive  estimate 
of  Postal  Service  attributable  costs.  For 
example,  in  recent  proceedings  essential 
databases  have  not  been  provided  by  the 
Postal  Service  in  a  form  that  could  be 
read  and  manipulated  by  conventional 
data  processing  techniques  until  after  a 
lengthy  dialogue  between  Commission 


and  Postal  Service  technical  staff  had 
taken  place.  For  these  reasons,  a  Postal 
Service  request  that  does  not  distinguish 
the  impact  of  its  proposed  rate  changes 
on  cost  coverages  fit>m  the  impact  of  its 
proposed  changes  in  attribution 
principles  on  cost  coverages,  and  shifts 
this  burden  to  other  parties  or  the 
Commission,  can  jeopardize  the 
opportunity  of  other  parties  and  the 
Commission  to  evaluate  the  Postal 
Service's  proposals  within  the  tight 
statutory  deadline  imposed  by  39  USC 
§  3624(c)(1). 

In  Docket  No.  MC96-3,  the 
Commission  ordered  the  Postal  Service 
to  separately  show  the  effect  of  its 
proposed  rate  changes  and  the  effect  of 
its  proposed  changes  in  attribution 
principles  on  cost  coverages  by 
calculating  costs  according  to  the 
principles  upon  which  current  rates  are 
based.  See  PRC  Order  Nos.  1120  and 
1126.  The  Postal  Service  refused.  It 
justified  its  refusal,  in  part,  by  asserting 
that  showing  only  the  combined  effect 
fully  complied  with  the  filing 
requirements  of  Rule  54.  It  argued  that 
the  only  relevant  requirement  in  Rule  54 
is  found  in  paragraphs  (f)(1)  and  (f)(2), 
which  require  it  to  present  total  actual 
and  estimated  accrued  costs  for  various 
years.  It  asserted  that  no  obligation 
could  be  inferred  bom  Rule  54  to 
estimate  costs  or  cost  coverages  by  any 
specific  method.  See  Docket  No.  MC96- 
3,  Motion  of  the  United  States  Postal 
Service  for  Reconsideration  of  Order  No. 
1120,  and  Partial  Response  (June  28, 
1996)  at  9-10;  Opposition  of  United 
States  Postal  Service  to  Office  of  the 
Consumer  Advocate  Motion  Under  39 
USC  3624(c)(2)  for  Day-to-Day 
Extensions  (August  22, 1996)  at  6-7.  It 
argued  as  though  complying  with 
paragraphs  (f)(1)  and  (f)(2)  of  Rule  54 
satisfies  its  obligation  to  support  its 
request  with  cost  information, 
regardless  of  the  proposed  changes  that 
its  request  contains. 

This  fails  to  recognize  that  RiUe  S4(a) 
requires  information  that  is  siifficient  to 
meet  specific,  listed  objectives.  One 
listed  objective  is  to  have  the  Postal 
Service's  request  give  notice  of  the 
impact  of  proposed  changes  in  rates. 
The  kind  of  information  that  will  meet 
this  objective  will  depend  on  the  nature 
of  the  rate  changes  tluit  are  proposed 
and  the  context  in  which  they  are 
proposed.  Where  the  Postal  Service 
proposes  changes  in  rates  with 
significant  revenue  effects,  and  at  the 
same  time  proposes  changes  to 
established  attribution  principles  that 
affisct  estimates  of  subclass  attributable 
costs,  the  impact  of  its  rate  proposals  on 
cost  coverages  cannot  be  separately 
identified  and  evaluated.  To  allow  the 


impact  of  its  rate  proposals  to  be 
separately  identified  and  evaluated,  and 
thereby  meet  the  objective  of  Rule  54(a), 
the  Postal  Service  must  include  with  its 
request  an  alternative  estimate  of 
attributable  costs  and  cost  coverages  at 
its  proposed  rates,  imder  established 
attribution  principles. 

Because  tne  Postal  Service  has 
construed  Rule  54  to  relieve  it  of  suc^ 
an  obligation,  it  is  necessary  to  clarify 
the  Rule.  The  proposed  amendment 
would  apply  if  the  Postal  Service's 
request  simultaneously  puoposes 
changes  in  rates  and  changes  in  the 
attribution  principles  upon  which 
ciurent  rates  are  based.  In  that 
circumstance,  it  would  require  the 
Postal  Service  to  include  with  its 
request  an  alternative  estimate  of 
attributable  costs  and  cost  coverages  at 
its  proposed  rates  that  is  consistent  with 
the  attribution  principles  upon  which 
current  rates  are  based*- 

In  determining  the  form  that  such  an 
amendment  should  take,  the 
Commission  considered  rules  of  other 
regulatory  agencies  that  have  the  same 
purpose  as  the  am^idment  proposed 
here.  Federal  Energy  Regulatory 
Commission  (FERC)  rule  §  154.301  (18 
CFR  154.301]  is  an  analog  of  the  Postal 
Rate  Conunission's  Rule  54.  It  provides 

A  natural  gas  company  filing  for  a  change 
in  rates  or  charges  must  be  prepared  to  go 
fprward  at  a  heariag  and  sustain,  solely  on 
the  material  submitted  with  its  filing,  the 
burden  of  proving  that  the  prop)08ed  changes 
are  just  and  reasonable.  The  filing  and 
supptorting  workpapers  must  be  of  such 
composition,  scop)e,  and  format  as  to 
.  comprise  the  company's  case-io-chief  in  the 
event  that  the  change  is  suspended  and  the 
matter  is  set  for  hearing.  If  the  change  in  rates 
or  charges  presented  are  not  in  full  accord 
with  any  prior  Commission  decision  directly 
invohring  the  filing  company,  the  company 
must  include  in  its  woridng  papers  alternate 
material  reflecting  the  effect  of  such  prior 
decision.  (Emphasis  added.) 

If  apphed  in  the  context  of  postal 
ratemaking,  such  a  rule  would  require 
an  alternate  attributable  cost 
presentation  showing  the  effect  of 
departing  bom  basic  cost  attribution 
principles  appUed  by  the  Commission 
in  prior  proceedings.  But  this 
requirement  is  framed  so  broadly  that  it 
is  capable  of  being  construed  to  require 
an  alternate  cost  presentation  where  one 
is  not  warranted. 

It  is  possible,  for  example,  that  a  rule 
framed  this  broadly  could  be  construed 
to  require  alternate  presentations  to 
show  the  effect  of  Postal  Service 
corrections  of  apparent  arithmetic, 
documentation,  or  presentation  errore 
that  do  not  involve  questions  of  the 
theory  or  logic  by  which  costs  are 
attributed  to  subclasses.  Illustrations  of 
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these  would  be  the  alleged  etron  in  the 
implementation  procedures  applied  by 
the  Commission  in  Docket  No.  R94-1 
that  the  Postal  Service  cited  during  the 
post-hearing  phase  of  that  docket  See 
Comments  of  USPS  in  Response  to 
Order  No.  1039  Qanuary  9, 1996)  at  5, 
fa.  2,  and  Reply  Comments  of  USPS  in 
Response  to  Order  No.  1041  (February 
27, 1995)  at  6.  These  alleged  errors  are 
discussed  at  paragraphs  263-74  of  the 
Commissicm's  Opinion  and  Further 
Recommended  Decision  in  Docket  No. 
R94-1.  It  Is  also  possible  that  a  rule 
framed  this  broadly  could  be  construed 
to  require  alternate  workpapers  to  show 
the  effiect  of  Postal  Service  corrections  to 
apparent  errors  in  the  Commission's 
spreadsheet  mechanics.  An  illustration 
of  this  would  be  the  error  cited  at  page 
12  of  the  Governors  Decision  returning 
the  Commission's  recommended 
decision  in  R94-1  for  reconsideration 
and  discussed  at  paragraphs  264-65  of 
the  Commission's  Opinion  and  Further 
Recommended  Decision. 

Requiring  the  Postal  Service  to  file 
alternative  workpapers  showing  the 
effect  of  correcting  such  apparent  errors 
on  subclass  attributable  costs  and  cost 
coverages  would  be  unwarranted.  This 
is  especially  true  where,  as  with  the 
illiistrations  disciissed  above,  their 
impact  on  subclass  attributable  costs  is 
inconsequential.  See  the  Commission's 
Opinion  and  Further  Recommended 
Decision  in  Docket  No.  R94-1  at 
paragraph  260. 

A  number  of  public  service 
commissions  at  the  state  and  local  level 
also  have  procedural  rules  with  the 
same  objective  as  the  Commission's 
proposed  amendment  to  Rule  54.  An 
example  is  §  200.2  of  the  Municipal 
Regulations  for  the  Public  Service 
Commission  of  the  District  of  Columbia 
(15  DCMR  §  200.2  (1991)].  That  rule 
provides: 

Whenever,  in  a  rate  change  application,  a 
party  proposes  to  change  the  ratemaking 
principles  adopted  in  its  most  recent  rate 
case,  the  party  shall  also  file  with  its  §  200.1 
filing  [an  application  for  changed  rates]  a 
statement  describing  each  proposed  change 
in  the  ratemaking  principles  adopted  by  the 
Commission  in  the  applicant's  last  general 
rate  proceeding,  showing  the  effect  of  each 
such  change  upon  the  applicant's  request  if 
no  such  changes  were  made.  (Emphasis 
added] 

This  alternate  filing  requirement  is 
worded  more  narrowly  than  the  Federal 
Eitergy  Regulatory  Commission  rule 
referenced  above.  If  applied  in  the 
context  of  postal  ratemaking,  it  would 
imply  a  narrower  duty  than  the  FERC 
rule  would  imply.  Rather  than  require 
an  alternate  attributable  cost 
presentation  whenever  a  Postal  Service 


request  for  changes  in  rates  is  not  "in 
fuU  accord"  with  prior  Commission 
recommended  decisions,  it  would 
require  an  alternate  presentation 
whenever  a  Postal  Service  request 
proposed  a  change  in  the  attribution 
"principles"  adopted  in  the  most  recent 
Commission  recommended  decision.  It 
is  therefore  less  likely  than  the  FERC 
nde  to  be  construed  as  extending  to 
minor  adjustments  in  the  mechanics  of 
implementing  those  principles  that  do 
not  warrant  dtemate  coet  presentations, 
such  as  those  needed  to  conform  to  new 
facts,  or  corrections  of  inconsequential 
mathematical  or  documentation  errors. 

Applied  to  postal  ratemaking,  a  rule 
of  this  scope  would  allow  the  Postal 
Service  to  modify  a  particular  procedure 
that  the  Commission  uses  when  it 
implements  established  attribution 
principles.  It  would  not  require  an 
alternate  cost  presentation  as  long  as  the 
modification  is  consistent  with  those 
principles.  For  example,  it  would  not 
require  the  Postal  Service  to  ignore 
changes  that  might  have  occurred  since 
the  Commission's  most  recent 
recommended  decision  in  such  things 
as  how  mail  is  handled,  how  employees 
are  classified,  or  how  subclasses  of  mail 
are  defined.  It  would  allow  the  Postal 
Service  to  adapt  Commission 
procediues  to  accommodate  such 
cl;ianges  without  being  required  to  file 
an  alternate  cost  presentation. 
Ordinarily,  the  need  to  exercise  some 
judgment  in  adapting  the  Commission's 
implementation  pro^dures  would  not 
activate  the  rule,  unless  the  judgment 
exercised  were  in  some  way 
inconsistent  with  established  attribution 
principles. 

Applied  in  the  postal  ratemaking 
context,  the  D.C.  Public  Service 
Commission  hUe  would  also  be     - 
narrower  than  the  FERC  rule  with 
respect  to  the  reference  point  from 
which  proposed  changes  in  attribution 
principles  would  be  measured.  Rather 
than  make  the  attribution  principles 
adopted  in  any  prior  Commission 
recommended  decision  the  reference 
point,  the  D.C.  Public  Service 
Commission  rule  would  make 
attribution  principles  applied  in  the 
most  recent  general  rate  case  the 
reference  point.  This  would  avoid  any 
potential  ambiguity  as  to  what 
attribution  principles  are  "established." 

The  D.C.  Public  Service  Coihmission 
rule  appears  to  be  a  more  suitable  model 
for  the  Commission's  proposed 
amendment  than  the  FERC  rule,  because 
it  would  be  less  amenable  to  an  overly 
broad  construction,  and  would  employ 
a  more  focused  reference  point  from 
which  departures  frt>m  established 
attribution  principles  would  be 


measured.  The  Commission's  proposed 
amendment  to  Riile  54(a)  is  similar  to 
that  rule. 

Complying  with  this  amended  rule 
would  not  preclude  the  Postal  Service 
from  proposing  changes  to  established 
attribution  principles.  The  alternate 
attributable  cost  and  cost  coverage 
presentation  that  amended  Rule  54(a) 
would  require  woidd  apply  only  when 
a  Postal  Service  request  for  changes  in 
rates  proposes  simultaneous  changes  to 
established  attribution  principles.  In 
providing  the  alternate  presentation,  the 
Postal  Service  is  not  required  to  affirm 
the  theoretical  soimdness  or  the 
practical  wisdom  of  the  established 
attribution  principles.  It  is  merely 
required  to  affirm  that  it  has  provided 
the  parties  and  the  Commission  with  its 
best  estimate  of  what  the  consequences 
of  its  proposed  changes  in  rates  would 
be  if  they  were  measured  by  established 
attribution  principles. 

Under  the  amended  rule,  the 
reference  point  for  determining 
proix>sed  changes  in  establisheid 
attribution  principles  would  be  the 
attribution  principles  followed  by  the 
Commission  in  the  most  recent  general 
rate  proceeding  in  which  its 
recommended  rates  were  implemented. 
The  proposed  amendment  recogni2es 
that  these  principles  were  arrived  at 
following  litigation  during  that  or  prior 
Commission  proceedings  and  have 
survived  any  appellate  review  that 
might  have  been  conducted  under  39 
U.S.C.  §  3626.  Such  principles  are 
entitled  to  the  weight  of  precedent,  and 
the  Commission  may  apply  those 
principles  in  subsequent  proceedings 
Mdthout  additional  litigation.  It  is  not 
the  purpose  of  the  proposed  amendment 
to  require  the  Postal  Service  to  provide 
a  record  basis  for  applying  attribution 
principles  previously  litigated  and 
approved.  The  purpose  of  the  proposed 
amendment  is  to  provide  the 
Commission  and  other  parties  with 
timely  notice  of  the  impact  of  the  Postal 
Service's  proposed  changes  in  rates. 

Regulatory  Flexibility  Act 

Pursuant  to  section  605(b)  of  the 
Regulatory  Flexibility  Act,  the  PRC 
hereby  certifies  that  this  notice  of 
proposed  rulemaking  is  not  expected  to 
have  a  significant  economic  impact  on 
a  substantial  ntunber  of  small  entities. 
Accordingly,  a  regulatory  flexibility 
analysis  is  not  required. 

List  of  SubiecU  in  39  CFR  Part  3001 

Administrative  practice  and 
procedtue,  Postal  Service. 

For  the  reasons  set  out  in  the 
preamble,  39  CFR  part  3001  is  proposed  . 
to  be  amended  as  follows: 
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PART  3001— (AMENDfD]       ' 

1.  The  authority  citation  for  39  QFR 
part  3001  continues  to  read  as  follows: 

Aothority:  39  U.S.C  404(b),  3603,  3622- 
24,  3661,  3662. 

13001.54    lAmMNtod] 

2.  Section  3001.54(a)(1)  is  revised  to 
read  as  follows: 

(a)  General  requirements.  (1)  Each 
formal  request  Bled  under  this  subpart 
shall  include  such  information  and  data 
and  such  statements  of  reasons  and 
bases  as  are  necessary  and  appropriate 
fully  to  inform  the  Commission  and  the 
parties  of  the  natiu^,  scope, 
significance,  and  impact  of  the  proposed 
changes  or  adjustments  in  rates  or  fees 
and  to  show  that  the  changes  or 
adjustments  in  rates  or  fees  are  in  the 
public  interest  and  in  accordance  with 
the  poUcies  of  the  Act  and  the 
applicable  criteria  of  the  Act.  To  the 
extent  information  is  available  or  can  be 
made  available  without  undue  biirden, 
each  formal  request  shall  include  the 
information  specified  in  paragraphs  (b) 
throiigh  (r)  of  this  section.  If  a  request 
for  changes  in  rates  or  fees  proposes  to 
change  the  cost  attribution  principles 
applied  by  the  Commission  in  the  most 
recent  general  rate  proceeding  in  which 
its  recommended  rates  were 
implemented,  the  Postal  Service  shall 
include  with  its  request  for  changes  in 
rates  or  fees  a  statement  describing  each 
change  that  it  proposes  in  those  cost 
attribution  principles,  and  shall  show 
what  the  effect  on  its  request  would  be 
if  its  request  did  not  propose  such 
changes.  If  the  required  information  is 
set  forth  in  the  Postal  Service's  prepared 
direct  evidence,  it  shall  be  deemed  to  be 
part  of  the  formal  request  without 
restatement. 


ACTION:  Announcement  of  public 


Issued  by  the  Cbmmission  on  December  17, 
1996. 

Margaret  P.  Crenshaw, 

Secretary. 

(FR  Doc.  96-32492  Filed  12-23-96;  8:45  am] 

BHJJNO  COOE  7710-FN-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40CFRPart50 

[AD-FRL-66e»-6] 

RIN  2060-AE57,  AEM  and  AH09 

National  Ambient  Air  Quality 
Standards  for  Ozone  and  Particuiate 


AGENCY:  Environmental  Protection 
Agency  (EPA). 


SUMMARY:  The  EPA  is  announcing 
public  hearings  on  the  proposed 
revisions  to  the  national  ambient  air 
quality  standards  (NAAQS)  for  ozone 
and  particidate  matter  as  well  as  the 
proposed  reference  method  (Appendix 
L,  40  CFR  part  50)  and  the  proposed 
requirements  for  designation  of 
reference  and  equivalent  methods  for 
monitoring  PM  2.s,  and  ambient  air 
quahty  surveillance  for  particulate 
matter  that  were  published  on  December 
13, 1996  (61  FR  65715.  65637.  and 
65779,  respectively).  These  public 
hearings  are  the  opportimity  for  the  oral 
presentation  of  data,  views,  or 
argiunents  required  by  section  307(d)(5) 
of  the  Clean  Air  Act 
DATES:  Public  hearings  on  the  proposed 
ozone  and  particulate  matter  NAAQS 
decisions  will  be  held  on  January  14 
and  15, 1997  at  the  locations  identified 
below.  Hie  record  of  each  hearing  wiU 
be  held  open  for  30  days  to  allow  for 
submission  of  any  rebuttal  or 
supplementary  information.  The 
January  14, 1997  hearings  will  begin  at 
10:30  ajn.  (local  time)  and  end  at  8:00 
p.m.  (local  time). 

The  Janiiary  15, 1997  hearings  will 
1)egin  at  9:00  a.m.  (local  time)  and  end 
at  3:00  p.m.  (local  time).  The  public 
hearing  on  the  proposed  reference 
method  {Appendix  L)  and  the  proposed 
requirements  for  designation  of 
reference  and  equivalent  methods  for 
monitoring  PM  2  ^  and  air  quality 
siuveillance  for  particidate  matter  will 
be  held  on  January  14, 1997  beginning 
at  9:00  a.m.  (local  time]  and  ending  at 
5:00  p.m  (local  time).  As  previoiisly 
annoimced,  the  public  comment  period 
for  the  proposed  decisions  will  close  on 
February  18, 1997.  This  comment 
period  applies  to  all  public  comments, 
written  or  oral,  including  any  made  via 
the  telephone  hotline  and  electronic 
mailboxes  established  for  this  purpose. 
ADDRESSES:  Submit  written  comments 
(duplicate  copies  preferred)  to  OfBce  of 
Air  and  Radiation  Docket  and 
Information  Center  (6102),  U.S. 
Environmental  Protection  Agency,  401 
M  St.,  SW,  Washington,  DC  20460. 
Comments  on  the  proposed  revisions  to 
the  ozone  NAAQS  should  be  submitted 
to  the  above  address,  Attention:  Docket 
No.  A-95-58.  Comments  on  the 
proposed  revisions  to  the  particulate 
matter  NAAQS  (including  Appendix  L) 
should  be  submitted  to  the  above 
address,  Attention:  Docket  No.  A-95- 
54.  Comments  on  the  proposed 
requirements  for  designation  of 
reference  and  equivalent  methods  for 
monitoring  PM  2.5  and  ambient  air 


quality  surveillance  for  particidate 
matter  should  be  submitted  to  the  above 
address.  Attention:  Docket  No.  A-96- 
51. 

PubUc  hearings  on  the  proposed 
revision  to  (he  ozone  and  particulate 
matter  NAAQS  will  be  held  at  the 
following  locations: 

(1)  Westin  Copley  Place.  10  Huntington 
Avenue,  Boston,  MA  02116. 617-262- 
9600 

(2)  Midland  Hotel.  172  West  Adams  at 
LaSalle,  Chicago,  IL  60603,  312-332- 
1200 

(3)  Red  Lion  Hotel,  255  South  West 
Temple  Street,  Salt  Lake  City.  UT 
84101.  801-328-200G 

Tlie  public  hearing  on  the  proposed 
refnence  method  (Appendix  L,  40  CFR 
part  50),  and  the  proposed  requirements 
for  designation  of  reference  and 
equivalent  methods  for  monitoring 
PM  2j  and  ambient  air  quality 
surveillance  for  particulate  matter  (40 
CFR  parts  53  and  58)  will  be  held  at: 
Omni  Durham  Hotel,  201  Foster  Street. 
Durham,  NC  27701,  919-683-6664. 

Rebuttal  or  supplementary 
information  or  other  written  statements 
for  the  record  of  any  public  hearings 
should  be  submitted  (dupUcate  copies 
preferred]  to  the  appropriate  docket  at 
the  address  specified  above  for  the 
submission  of  written  comments. 

FOR  FURTHER  INFORMATION  CONTACT: 
Ozone  NAAQS— Dr.  David  McKee,  MD- 
15,  Air  Quality  Strategies  and  Standards 
Division,  Office  of  Air  Quahty  Planning 
and  Standards,  U.S.  Environmental 
Protection  Agency,  Research  Triangle 
Park.  NC  27711,  telephone:  (919)  541- 
5288.  Particulate  Matter  NAAQS— Ms. 
Patricia  Koman  at  the  above  address. 
telephone:  (919)  541-5170.  PM  2.3 
Reference  Method,  Reference  and 
Equivalent  Methods,  and  Ambient  Air 
Surveillance  for  Particulate  Matter — Mr. 
Neil  Frank.  MD-14,  Emissions, 
Monitoring,  and  Analysis  Division. 
Office  of  Air  Quality  Planning  and 
Standards,  U.S.  Environmental 
Protection  Agency,  Research  Triangle 
Park.  NC  27711,  telephone:  (919)  541- 
5560. 

SUPPLEMENTARY  INFORMATION: 

Court  Order  on  Particulate  Matter 
NAAQS 

The  court  order  entered  in  American 
Lung  Association  v.  Browner,  CrV-43- 
643-TUC-ACM  p.  Ariz.,  October  6, 
1994),  has  been  modified  to  change  the 
date  sp>ecified  for  the  close  of  the  pubhc 
comment  period  on  the  proposed 
decision  on  particulate  matter  NAAQS 
from  January  29, 1997  to  February  18. 
1997.  The  date  for  final  decision  on  the 
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partiailate  matter  NAAQS.  Jtuie  28, 
1997.  remains  unchanged.  .... 

Public  Hearings 

Individuals  planning  to  make  oral 
presentations  at  the  hearing(sl  should 
notify  Ms.  Linda  Metcalf,  MD-15,  Air 
Quality  Strategies  and  Standards 
Division,  Office  of  Air  Quality  Planning 
and  Standards,  U.S.  Environmental 
Protection  Agency,  Research  Triangle 
Park,  NC  27711.  telephone:  (919)  541- 
2885,  at  least  7  days  prior  to  the  date  of 
the  hearing(s).  Oral  presentations  will 
be  limited  to  five  minutes  each.  Any 
member  of  the  public  may  file  a  written 
statement  before,  during,  or  within  30 
days  after  the  hearings.  Written 
statements  (dupUcate  copies  preferred) 
should  be  submitted  to  the  appropriate 
docket  at  the  address  specified  above. 

A  verbatim  transcript  of  the  hearings 
as  well  as  written  statements  received 
will  be  available  for  inspection  and 
copying  during  normal  working  hours  at 
the  Office  of  Air  and  Radiation  Docket 
and  Information  Center  at  the  address 
specified  above. 

Availability  of  Related  Information 

Any  supplemental  air  quality, 
exposure  and  risk  analyses  for  ozone 
and/or  particulate  matter  prepared  by 
EPA  will  be  entered  into  the  appropriate 
docket  and  will  also  be  available  to  the 
public  through  the  Office  of  Air  Quality 
Planning  and  Standards  (OAQPS) 
Technology  Transfer  Network  (TTN)  " 
Bulletin  Board  System  (BBS)  in  the 
Clean  Air  Act  Amendments  euea,  under 
Title  I.  Pohcy /Guidance  Doctunents.  To 
access  the  bulletin  board,  a  modem  and 
conununications  software  are  necessary. 
To  dial  up,  set  your  communications 
software  to  8  data  bits,  no  parity  and 
one  stop  bit.  Dial  (919)  541-5742  and 
follow  the  on-screen  instructions  to 
register  for  access.  After  registering, 
proceed  to  choice  "<T>  Gateway  to  TTN 
Technical  Areas",  then  choose  "<£> 
CAAA  BBS".  From  the  main  menu, 
choose  "<1>  Title  I:  Attain/Maint  of 
NAAQS",  then  "<P>  Policy  Guidance 
Docimients."  To  access  these  documents 
through  the  World  Wide  Web.  click  on 
"TTN  BBSWeb".  then  proceed  to  the 
Gateway  to  TTN  Technical  areas,  as 
above.  If  assistance  is  needed  in 
accessing  the  system,  call  the  help  desk 
at  (919)  541-5384  in  Research  Triangle 
Parit,NC 

List  of  Sobiects  in  40  CFR  Part  50 

Environmental  protection.  Air 
pollution  control.  Carbon  monoxide. 
Lead,  Nitrogen  dioxide.  Ozone, 
Particulate  matter,  Sulftu  oxides. 


Datsd:  December  18, 1996. 
Mai7D.mdiob, 

Assistant  Administrator  for  Air  and 
Radiation. 

[FR  Doc.  96-32663  Filed  12-23-96;  8:45  am] 
HUMQCOWl 


DEPARTMENT  OF  TRANSPORTATION 
MaritlnM  Administration 

46  CFR  Part  384 

■--.    *    .      .    .- 

[DoctotNo.R>-16e]  -C: 

RiN2133-AB26 

Criteria  for  Granting  Waivers  of 
Raqulrsmsnt  for  Exclusive  U.S.-Flag 
Vessel  Carriage  of  Certain  Export 
Cargoes 

agency:  Maritime  Administration. 
Department  of  Transportation. 

ACTION:  Extension  of  comment  period  on 
advance  notice  of  proposed  rulemaking. 

summary:  The  Maritime  Administration 
(MARAD)  is  extending  for  45  days  the 
comment  period  on  an  advance  notice 
of  proposed  rulemaking  (ANPRM) 
concerning  whether  MARAD  should 
amend  its  existing  criteria  and  > 

methodologies  for  granting  waivers  of 
the  requirement  for  U.S.-flag  vessel 
carriage  of  certain  cargo  covered  by 
PubUc  Resolution  17,  33rd  Congress  (PR 
17). 

DATES:  Comments  must  be  received  on 
or  before  February  10, 1997. 
ADDRESSES:  To  be  considered  comments 
must  be  sent  to  *he  Secretary,  Maritime 
Administration,  Room  7210,  400  7th  St., 
S.W.,  Washington,  DC  20590.  Comments 
will  become  part  of  this  docket.  Anyone 
who  wishes  to  arrange  access  to 
comments  filed  must  telephone  the 
secretary,  MARAD,  at  (^02)  366-5746 
during  normal  business  hours. 
Commenters  wishing  MARAD  to 
acknowledge  receipt  of  comments  must 
enclose  a  stamped  self-addressed 
envelope  or  postcard. 

FOR  FURTHER  INFORMATION  CONTACT: 
James  ].  Zok,  Associate  Administrator 
for  Ship  Financial  Assistance  and  Cargo 
Preference,  Maritime  Administration, 
Washington.  DC  20590.  Telephone  (202) 
366-0364. 

SUPPt.EMENTARY  INFORMATION:  On 
October  28, 1996,  MARAD  published  an 
ANPRM  soUdting  public  comment  on 
whether  it  should  amend  its  existing 
criteria  and  methodologies  for  granting 
a  waiver  of  the  requirement  for  U.S.-flag 
vessel  carriage  of  certain  cargo  covered 
by  PR  17, 46  App.  U.S.C.  1241-1.  and 
if  so,  what  the  new  waiver  procedure 


should  be  with  respect  to  EXIMBANK- 
financed  cargo.  Based  on  comments 
already  submitted  and  a  request  for 
extension  of  time  to  comment,  MARAD 
has  decided  to  extend  the  comment 
period  for  45  days.  MARAD  also  asks 
the  public  to  comment  on  the  following 
options  and  proposals,  which  are  in 
addition  to  those  described  in  the 
ANRPM. 

(1)  Should  MARAD  promulgate  a  rule 
that  states  the  objectives  and  the 
procedures  that  will  guide  the  waiver 
process  so  that  carriers,  shippers,  and 
freight  forwarders  will  know,  as  project 
bids  are  formulated,  the  specific  criteria 
that  will  affect  most  waiver 
applications?  To  supplement  this, 
should  MARAD  also  participate,  on  an 
ongoing  regular  basis,  in  EXIMBANK/ 
shippers'  briefings  to  assist  shippers  in 
transportation  planning  for  projects? 

(2)  Should  MARAD  publish  or 
otherwise  make  available  regular  notices 
of  extant  EXIMBANK  projects  that  may 
reauire  ocean  transportation? 

13)  When  a  shipper  is  awarded  a 
project  which  is  or  may  become  subject 
to  the  cargo  preference  laws  of  the 
United  States  via  intended  EXIMBANK 
financing  or  other  events,  should 
MARAD  contact  in  writing  and/or     • 
through  meetings  the  shipper,  the 
shipper's  representative,  and  the  U.S.- 
flag  carriers  in  order  to  determine  the 
expected  cargoes  and  shipping  dates 
and  requirements  for  the  life  of  the 
project?  Should  shipper  personnel 
include  representatives  from  the  traffic/ 
logistics  and  finance  departments  so 
that  each  becomes  aware  of  the 
EXIMBANK  and  MARAD  requirements? 

(4)  If  a  waiver  is  desired,  should  the 
shipper  be  required  to  notify  MARAD 
and  the  U.S.-flag  carriers  at  least  45  days 
before  each  actual  cargo  movement  from 
a  {>ort  in  the  United  States  and  provide 

a  complete  packing  list  and  proposed 
transportation  schedule?  Should  the 
notice  also  be  published  in  a  widely 
disseminated  publication,  e.g.,  in  the 
Transportation  News  Ticker  (TNT),  to 
notify  the  trade  as  is  common  in  other 
U.S.  Government  transportation 
movements,  with  fiill  and  uniform 
information  on  requirements  and  terms? 
If  there  is  a  waiver  amendment  request 
and  the  parameters  of  the  shipment 
substantially  change,  should  a  new 
notice  and  re-bids  be  required?  Should 
there  be  a  predetermined  threshold  of 
change  (e.g.,  5  percent)? 

(5)  When  the  shipper  seeks  a  waiver, 
should  the  ^pper  be  reqiiired  to 
furnish  docinnsntation  in  support  of  the 
stated  reasons  for  the  waiver  request? 

(6)  Should  carriers  be  required  to 
provide  a  written  response  to  a 
shipper's  RFQ/RFP  with  a  time 
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limitation?  If  yes,  what  time  period? 
Should  shippers  be  required  to  attach 
these  written  responses  to  the  waiver 
request? 

(7)  Should  MARAD  be  required  tg 
canvas  all  U.S.-flag  operators  on  each 
waiver  request,  and  establish  a 
reasonable  procedure  for  response  by 
carriers?  Should  each  carrier  designate  a 
specific  office  or  individual  as  a  point 
of  contact  for  shippers  regarding  cargo 
movements  residting  from  EXIMBANK 
projects? 

(8)  Should  MARAD  alter  its  procedure 
for  considering  a  waiver  for  shippers  to 
move  oversize  pcucels  on  foreign-flag 
vessels  that  cannot  be  carried  on  U.S.- 
flag  carriers?  Should  MARAD  prohibit 
shippers  from  "bundling"  other  parcels 
of  cargo  with  the  oversize  parcel?  If  not. 
under  what  circimistances,  if  any, 
should  shippers  be  allowed  to  "bundle" 
their  cargoes,  so  long  as  this  is  not  done 
merely  to  avoid  using  U.S.-flag  carriers? 

(9)  Should  MARAD  allow  a  "To  Be 
Named"  (TEN)  vessel  on  the  initial 
waiver  request  form  to  faciUtate  early 
(45  days  or  more)  notice  providing, 
however,  that  no  waiver  is  granted 
without  a  specific  vessel  being  named? 

(10)  In  addition  to  the  current 
publicly-published  sailing  schedules, 
should  U.S.-flag  vessel  operators  be 
required  to  provide  MARAD,  on  a 
regular  basis,  the  particulars  of  their 
U.S.-flag  vessels  or  equipment, 
indicating  maximum  dimensions, 
weights  and  types  of  cargo  they  can 
handle?  Should  U.S.-flag  carriers  be 
required  to  furnish  MARAD,  on  a 
regular  basis,  a  forward  projection  of 
their  U.S.-flag  fleet  anticipated  service 
areas?  If  yes,  how  far  projected? 

(11)  Would  the  implementation  of  any 
changes  that  would  substantially  relax 
waiver  requirements  discourage 
operators  from  bringing  vessels  under  or 
keeping  vessels  imder  the  U.S.  flag  by 
shrinldng  the  U.S.-flag  cargo  base? 
Would  such  relaxation  also  deter  the 
possibility  of  the  bringing  in  of  new 
breakbulk  or  roll-on/roll-off  tonnage 
under  the  U.S.-flag? 

(12)  What  system  could  best  ensure 
that  the  actual  shipment  (as  reflected  in 
the  bill  of  lading)  conforms  to  the  terms, 
conditions,  and  si>ecifications  of  the 
waiver  granted? 

By  order  of  the  Maritime  Administrator. 
Edmund  T.  Sommer,  Jr., 
Acting  Secretary,  Maritime  Administration. 
[FR  Doc.  9&-32656  Filed  12-^3-«6:  8:45  am] 
MUJNQ  COM  4tie-»i-r 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47CFRPart73 

[MM  Dodwt  No.  M-2S5;  RM-8M01 

Radio  Broadcasting  Servicas;  l-aramla, 
WY 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Proposed  rule. 

SUMMARY:  The  Commission  requests 
comments  on  a  petition  jointly  filed  by 
Rule  Communications  and  Mount 
Rushmore  Broadcasting,  Inc.,  proposing 
the  allotment  of  Channel  254A  at 
Laramie,  Wyoming,  as  the  community's 
sixth  local  commercial  FM  transmission 
service.  The  proposed  allotment  would 
eliminate  the  mutual  exclusivity  of  the 
two  pending  applications  for  Channel 
244A  at  Laramie.  If  the  channel  is 
allotted,  petitioners  also  request  that 
Mount  Rushmore  Broadcasting,  Inc.,  be 
allowed  to  amend  its  application  to 
specify  operation  on  the  new  channel, 
with  cut-off  protection.  Channel  254A 
can  be  allotted  to  Laramie  in 
compliance  with  the  Commission's 
minimum  distance  separation 
requirements  at  city  reference 
coordinates.  The  coordinates  for 
Channel  254A  at  Laramie  are  North 
Latitude  41-18-42  and  West  Longitude 
105-35-06. 

DATES:  Conunents  must  be  filed  on  or 
before  February  10,  1997,  and  reply 
comments  on  or  before  February  25, 
1997. 

ADDRESSES:  Federal  Communications 
Commission,  Washington.  D.C.  20554. 
In  addition  to  filing  comments  with  the 
FCC,  interested  parties  should  serve  the 
petitioner,  or  its  coimsel  or  consultant, 
as  follows:  John  F.  Garziglia,  Esq., 
Pepper  &  Corazzini,  L.LP.,  1776  K 
Street,  N.W.,  Suite  200,  Washington, 
D.C.  20006  (Counsel  for  Rule 
Communications);  and  Thomas  J. 
Hutton,  Esq.,  Dow,  Lohnes  &  Albertson, 
P.LL,C.,  1200  New  Hampshire  Ave., 
N.W.,  Suite  800,  Washington,  D.C. 
20006  (Counsel  for  Moimt  Rushmore 
Broadcasting,  Inc.) 
FOR  FURTHER  INFORMATION  CONTACT: 
Sharon  P.  McDonald,  Mass  Media 
Bureau,  (202)  418-2180. 
SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission's  Notice  of 
Proposed  Rule  Making,  MM  Docket  No. 
96-255.  adopted  December  13, 1996, 
and  released  December  20, 1996.  The 
fiill  text  of  this  Commission  decision  is 
available  for  inspection  and  copying 
during  normal  business  hours  in  the 
FCC  Reference  Center  (Room  239),  1919 


M  Street.  N.W..  Washington.  D.C  The 
complete  text  of  this  decisicm  may  also 
be  purchased  from  the  Commission's 
copy  contractor.  International 
Transcription  Service,  Inc.,  (202)  857- 
3800.  2100  M  Street.  N.W.,  Suite  140, 
Washington,  D.C.  20037. 

Provisions  of  the  Regulatory 
Flexibility  Act  of  1980  do  not  apply  to 
this  proceeding. 

Members  of  the  pubUc  should  note 
that  from  the  time  a  Notice  of  Proposed 
Rule  Awaking  is  issued  until  the  matter 
is  no  longer  subject  to  Commission 
consideration  or  coiirt  review,  all  ex 
parte  contacts  are  prohibited  in 
Commission  proceedings,  such  as  this 
one,  which  involve  channel  allotments. 
See  47  CFR  1.1204(b)  for  rules 
governing  permissible  ex  parte  contacts. 

For  information  regarding  proper 
filing  procedures  for  comments,  see  47 
CFR  1.415  and  1.420. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 
Federal  Communications  Commissioo. 
John  A.  Kannisos, 

Chief.  Allocations  Branch,  Policy  and  Rules 
Division,  Mass  Media  Bureau. 
[FR  Doc.  96-32555  Filed  12-23-96;  8:45  am] 
BaiMQ  CODE  tm^A-P 


47  CFR  Part  73 

PIIM  Docket  No.  96-253,  RM-8962] 

Radto  Broadcasting  Servicas; 
Bainbridge.  QA 

AGENCY:  Federal  Communicatitms 

Commission. 

ACTION:  Proposed  rule. 

summary:  The  Conunission  requests 
comments  on  a  petition  filed  by 
Chattahoochee  Broadcast  Associates 
seeking  the  allotment  of  Channel  270A. 
to  Bainbridge,  GA,  as  the  community's 
second  local  FM  service.  Channel  270A 
can  be  allotted  to  Bainbridge  in 
compliance  with  the  Commission's 
minimum  distance  separation 
requirements  without  the  imposition  of 
a  site  restriction,  at  coordinates  30-54- 
30  NL;  84-34-30  WL.  We  note  tiiat  the 
allotment  is  short-spaced  to  the  present 
operations  of  Stations  WXSR,  Chaimel 
268C2,  Quincy,  FL,  and  WJPH.  Channel 
270C3,  Monticeilo,  FL.  However, 
pursuant  to  the  Report  and  Order  in 
MM  Docket  95-82,  Station  WXSR's 
license  has  been  modified  to  specify 
Channel  268C1,  at  a  new  transmitter  site 
at  coordinates  30-10-22  NL  and  84-26- 
52  WL.  and  Station  WJPH's  license  has 
been  modified  to  specify  operation  on 
Channel  289C3.  See,  61  FR  42189. 
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August  14. 1996.  Therefore,  final  action 
in  &s  proceeding  or  in  the  licensing  of 
a  new  station  on  Channel  270A  at 
Bainbridge,  if  allotted,  may  be  withheld 
until  Stations  WXSR  and  WJPH  are 
licensed  on  the  new  channels. 
DATES:  Coounents  must  be  filed  on  or 
before  February  10, 1997.  and  reply 
comments  on  or  before  February  25, 
1997. 

ADDRESSES:  Federal  Communications 
Commission,  Washington,  D.C.  20554. 
In  addition  to  filing  comments  with  the 
FCC,  interested  parties  should  serve  the 
petitioner,  or  its  counsel  or  consultant, 
as  follows:  Roy  Simpson,  General 
Partner,  Chattahoochee  Broadcast 
Associates.  4143  East  River  Road. 
Camillia,  GA  31730  (Petitioner). 
FOR  FURTHER  INFORMATION  CONTACT: 
Leslie  K.  Shapiro,  Mass  Media  Bureau, 
(202) 418-2180. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission's  Notice  of 
Proposed  Rule  Making,  MM  Docket  No. 
96-253.  adopted  December  13, 1996, 
and  released  December  20, 1996.  The 
full  text  of  this  Commission  decision  is 
available  for  inspection  and  copying 
during  normal  business  hours  in  the 
FCC  Reference  Center  (Room  239),  1919 
M  Street,  NW.,  Washington,  D.C.  The 
complete  text  of  this  decision  may  also 
be  purchased  fi'om  the  Commission's 
copy  contractor.  International 
Transcription  Services,  Inc..  (202)  857- 
3800,  2100  M  Street,  N.W..  Suite  140, 
Washington,  D.C.  20037. 

Provisions  of  the  Regulatory 
Flexibility  Act  of  1980  do  not  apply  to 
this  proceeding. 

Members  of  the  public  should  note 
that  from  the  time  a  Notice  of  Proposed 
Rule  Making  is  issued  until  the  matter 
is  no  longer  subject  to  Commission 
consideration  or  court  review,  all  ex 
parte  contacts  are  prohibited  in 
Commission  proceedings,  such  as  this 
one,  which  involve  channel  allotments. 
See  47  CFR  1.1204(b)  for  rules 
governing  permissible  ex  parte  contacts. 


For  information  regarding  proper 
filing  procedures  for  comments,  see  47 
CFR  1.415  and  1.420. 

List  (^Subjects  in  47  CFR  Part  73 

Radiobroadcasting. 
Federal  Commimicatiims  Commission. 
John  A.  Karousoc 

Chief.  Allocations  Branch,  Policy  and  Rules 
Division,  Mass  Media  Bureau. 
[FR  Doc.  96-32556  Filed  12-23-M;  8:45  am] 
MumocooE  cnz-oi-p 


DEPARTMENT  OF  COMMERCE 

National  Ocaanfc  and  Atmospharic 
Administration 

50CFRPart622 

[Doclwt  No.  96110831S-6316-01:  LD. 
101796q 

RIN  0648-nA147 

Fisherlas  of  the  Caribbean,  Gulf  of 
Mexico,  and  South  Atiantic;  Reef  Fish 
Fishery  of  the  Gulf  of  Mexico; 
Amendment  14;  Correctlor>; 

agency:  National  Marine  Fisheries . 

Service,  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NCAA). 

Commerce. 

ACTION:  Proposed  rule;  correction. 

SUMMARY:  This  dociunent  contains 
corrections  to  the  proposed  rule  that 
woiild  implement  Amendment  14  to  the 
Fishery  Management  Plan  for  Reef  Fish 
Resources  of  tlie  Gulf  of  Mexico  (FMP). 
This  proposed  rule  (I.D.  101796C)  was 
published  on  November  25, 1996  (61  FR 
59852). 

FOR  FURTHER  INFORMATION  CONTACT: 
Robert  Sadler,  813-570-5305. 
SUPPLEMENTARY  INFORMATION:  The 
proposed  rule  that  is  the  subject  of  these 
corrections  would  prohibit  the  use  or 
possession  of  fish  traps  in  the  exclusive 
economic  zone  (EEZ)  of  the  Gulf  of 
Mexico  (Gidf)  beginning  February  8. 


2007;  prohibit  the  use  or  possession  of 
fish  traps  west  of  85''30'  W.  long;  modify 
the  procediuv  for  retrieval  of  fish  traps 
when  a  brakedown  p^vents  a  vessel 
with  a  trap  endorsement  from  retrieving 
its  tr&ps;  modify  the  restrictions  on 
transfer  of  fish  trap  endorsements  and 
reef  fish  permits;  prohibit  the  harvest  or 
possession  of  Nassau  grouper  in  or  from 
the  EEZ  of  the  Gulf;  and  clarify  the 
authority  of  the  Regional  Administrator. 
Southeast  Region,  NMFS,  to  reopen  a 
prematurely  closed  fishery.  In  addition, 
NMFS  proposed  to  extend  the  current 
prohibition  on  the  possession  of 
dynamite  on  board  a  permitted  vessel  to 
those  vessels  permitted  in  the  South 
Atlantic  golden  crab  fishery. 

Need  fw  Correction 

As  published,  the  preamble  to  the 
proposed  rule  contains  an  incorrect 
address  and  an  incorrect  reference  to 
"trap  perinit"  in  a  discussion  about 
"reef  fish  permits." 

Correction  of  Publication 

Accordingly,  the  publication  on 
November  25,  1996,  of  the  proposed 
rule  (I.D.  101796C),  which  was  the 
subject  of  FR  DOC  96-29500.  is 
corrected  as  follows: 

On  page  59853.  in  the  first  column, 
paragraph  two.  lines  five  through  seven 
are  corrected  to  read:  "the  Gulf  of 
Mexico  Fishery  Management  Council, 
3018  U.S.  Highway  301  North,  Suite 
10001,  Tampa.  FL  33619,  PHONE:" 

On  page  59854,  in  the  first  column, 
under  the  heading  "Modification  of  the 
Restrictions  on  Transfer  of  Reef  Fish 

Permits,"  paragraph  2,  line  10  is 
corrected  to  read:  "and  who  receives  a 
permit  by". 

Authority:  16  U.S.C.  1801  et  seq. 
Dated:  December  18, 1996. 
RoUand  A.  Schmitten, 

Assistant  Administrator  for  Fisheries, 
National  Marine  Fisheries  Service. 
(FR  Doc  96-32605  Filed  12-23-96;  8:45  am] 
MLLMQ  COM  3610-32-F 
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This  section  of  the  FEDERAL  REGISTER 
contains  documents  other  than  rules  or 
proposed  rules  that  are  applicatjie  to  the 
put)(ic.  Notices  of  hearings  and  investigations, 
committee  meetings,  agency  decisions  and 
rulings,  delegations  of  authority,  filing  of 
petitions  and  applications  and  agency 
statements  of  organization  ar>d  functions  are 
examples  of  documents  appearing  in  this 


DEPARTMENT  OF  AGRICULTURE 

Farm  Service  Agency 

Notice  and  Request  for  Revision  of  a 
Currently  Approved  Information 
Collection 

AQBUCY:  Farm  Service  Agency,  USDA. 
ACTION:  Notice  and  request  for 

comments. 

summary:  In  accordance  with  the 
Paperwork  Reduction  Act  of  1995,  this 
notice  announces  the  Farm  Service 
Agency's  (FSA)  intention  to  request  an 
extension  for  and  revision  to  a  currently 
approved  information  collection  in 
support  of  the  peanut  poundage  quota 
program  as  authorized  by  the  Federal 
Agriculture  Improvement  and  Reform 
Act  of  1996  (1996  Act). 
DATE:  Comments  on  this  notice  must  be 
received  on  or  before  February  24, 1997 
to  be  assured  of  consideration. 
ADDITIONAL  INFORMATION  OR  COMMENTS: 
Contact  David  IGncannon.  Marketing 
Specialist,  Tobacco  and  Peanuts 
Division,  USDA,  FSA,  STOP  014,  P.O. 
Box  2415,  Washington,  DC  20013-2415, 
(202)  720-7914. 
SUPPLEMENTARY  INF0flMATKX4: 

Tide:  Peanuts,  7  CFR  Part  729. 

OMB  Number:  0560-0006. 

Expiration  Date:  September  30, 1998. 

Type  of  Request:  Request  for  revision 
of  a  currently  approved  information 
collection. 

Abstract:  The  1996  Act  provides  for 
out-of-county  transfer  of  peanut 
poundage  quota  but  limits,  for  certain 
counties,  the  amount  that  may  be 
transferred  in  any  year.  The  owner  or 
operator  must  request  a  transfer  of  quota 
by  registering  on  form  FSA-377.  If  the 
total  amount  of  quota  requested  to  be 
transferred  exceeds  the  limit  for  the 
county,  a  lottery  may  be  held  to  select 
which  of  those  ovmer/operators  listed 
on  form  FSA-377  may  be  approved. 

Estimated  of  Burden:  Public  reporting 
burden  for  this  collection  of  information 


is  estimated  to  average  .1  hours  per 
response. 

Respondents:  Individual  producers. 

Estimated  Number  of  Respondents: 
1000. 

Estimated  Total  Annual  Burden  of 
Respondents:  100  hours. 

Comments  are  requested  regarding, 
but  not  limited  to:  (1)  Whether  the 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility;  (2)  the  accuracy  of  the 
agency's  estimate  of  burden  including 
the  validity  of  the  methodology  and 
assumptions  used;  (3)  ways  to  enhance 
the  quality,  utility  and  clarity  of  the 
information  to  be  collected;  or  (4)  ways 
to  minimize  the  burden  of  the  collection 
of  information  on  those  who  are  to 
respond,  including  the  use  of 
appropriate  automated,  electronic, 
mechanical  or  other  technological 
collection  techniques  or  other  forms  of 
information  technology.  Comments 
should  be  sent  to  the  Desk  Officer  for 
Agriculture,  Office  of  Information  and 
Regulatory  Affairs,  Office  of 
Management  and  Budget,  Washington, 
DC  20503,  and  to  David  Kincannen, 
USDA,  Farm  Service  Agency,  Tobacco 
and  Peanuts  Division,  STOP  0514,  P.O. 
Box  2415,  Washington,  DC  20013-2415. 

Air  responses  to  this  notice  will  be 
summarized  and  included  in  the  request 
for  OMB  approval.  All  comments  will 
also  become  a  matter  of  public  record. 

Signed  at  Washington,  IX:,  on  December 
16, 1996. 
Bmoe  R.  Weber, 

Administrator,  Farm  Service  Agency. 
IFR  Doc.  96-32622  Filed  12-23-96;  8:45  am) 

8IUJN6  CODE  3410-46-P 


Forest  Service 

Newspapers  Used  for  Publication  of 
Legal  Notice  of  Appealable  Decisions 
for  Pacific  Southwest  Region,  CA 

AQB4CY:  Forest  Service,  USDA. 
ACTION:  Notice. 

summary:  This  notice  lists  the 
newspapers  that  will  be  used  by  all 
ranger  districts,  forests,  and  the 
Regional  Office  of  the  Pacific  Southwest 
Region  to  publish  legal  notice  of  all 
decisions  subject  to  appeal  under  36 
CFR  215  and  217.  The  intended  effect  of 
this  action  is  to  inform  interested 


members  of  the  public  which 
newspapers  will  be  used  to  public  legal 
notices  of  decisions,  thereby  allowing 
them  to  receive  constructive  notice  of  a 
decision,  to  provide  clear  evidence  of 
timely  notice,  and  to  achieve 
consistency  in  administering  the 
appeals  process. 

DATES:  Publication  of  legal  notices  in 
the  listed  newspapers  will  begin  with 
decisions  subject  to  appeal  that  are 
made  on  or  after  January  1, 1997.  The 
list  of  newspa{>ers  will  remain  in  effect 
until  January  1998  when  another  notice 
will  be  published  in  the  Federal 
Register. 

FOR  FURTHER  INFORMATION  CONTACT:  Sue 
Daiuier,  Regional  Appeals  Coordinator, 
Pacific  Southwest  Region,  630  Sansome 
Street,  San  Francisco,  CA  94111,  phone: 
(415) 705-2553.  ^ 

SUPPI.EMB«TARY  INFORMATION:  On 
November  4, 1993,  36  CFR  Parts  215 
and  217  were  published  requiring 
publication  of  legal  notice  of  decisions 
subject  to  appeal.  Sections  215.5  and 
217.5  require  notice  published  in  the 
Federal  Register  advising  the  public  of 
the  principal  newspapers  to  be  utilized 
for  publishing  legal  notices.  This 
newspaper  publication  of  notices  of 
decisions  is  in  addition  to  direct  notice 
to  those  who  have  requested  notice  in 
writing  and  to  those  known  to  be 
interested  and  affected  by  a  specific 
decision. 

The  legal  notice  is  to  identify  the 
decision  by  title  and  subject  matter;  the 
date  of  the  decision;  the  name  and  title 
of  the  official  making  the  decision;  and 
how  to  obtain  copies  of  the  decision.  In 
addition,  the  notice  is  to  state  the  date 
the  appeal  period  begins  is  the  day 
following  publication  of  the  notice. 

In  addition  to  the  principal 
newspaper  listed  for  each  unit,  some 
Forest  Supervisors  and  District  Rangers 
have  listed  newspapers  providing 
additional  notice  of  their  decisions.  The 
timeframe  for  appeal  shall  be  based  on    , 
the  date  of  publication  of  the  notice  in 
the  first  (principal)  newspaper  listed  for 
each  unit. 

The  newspapers  to  be  used  are  as 
follows: 

Pacific  Southwest  Regional  Office 

Pacific  Southwest  Regional  Forester 
decisions: 
Sacramento  Bee,  Sacramento, 
California 
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Angeles  National  Forest 

Angeles  Forest  Supervisor  decisions: 
Los  Angeles  Times,  Los  Angeles, 
California 
Arroyo-Seco  District  Ranger  decisions: 
Pasadena  Star  News,  Pasadena, 
California 
Newspaper  providing  additional  notice 
of  Arroyo-Seco  decisions: 
Daily  News,  Los  Angeles,  California 
Mount  Baldly  District  Ranger  decisions: 
Inland  Valley  Bulletin,  Los  Angeles, 
California 
Newspaper  providing  additional  notice 
of  Mount  Baidy  decisions: 
San  Gabriel  Valley  Tribune,  eastern 
San  Gabriel  Valley,  California 
Saugus  District  Ranger  decisions: 

Daily  News,  Los  Angeles.  California 
Newspaper  providing  additional  notice 
of  Saugus  decisions: 
Antelope  Valley  Press.  Palmdale, 
California 
Tujunga  District  Ranger  decisions: 

Daily  News,  Los  Angeles,  California 
Newspaper  providing  additional  notice 
of  Tujunga  decisions: 
AntelopeValley  Press,  Palmdale, 

California 
Foothill  Leader,  Glendale,  California 
Valyermo  District  Ranger  decisions^ 
Antelope  Valley  Press,  Palmdale, 
California 
Newspaper  providing  additional  notice 
of  Valyermo  decisions: 
Mountaineer  Progress,  Wrightwood, 
California 

Cleveland  National  Forest 

Cleveland  Forest  Supervisor  decisions: 
.San  Diego  Union-Tribune,  San  Diego, 
California 
Descanso  District  Ranger  decisions: 
San  Diego  Union-Tribune,  San  Diego, 
California 
Palomar  District  Ranger  decisions: 
San  Diego  Union-Tribune,  San  Diego, 
California 
Newspaper  providing  additional  notice 
of  Palomar  decisions: 
Riverside  Press-Enterprise,  Riverside, 
California 
Trabuco  District  Ranger  decisions: 
Orange  County  Register,  Santa  Ana, 
CaUfomia 
Newspaper  providing  additional  notice 
of  Trabuco  decisions: 
Riverside  Press-Enterprise,  Riverside, 
California 

Eldorado  National  Forest 

Eldorado  Forest  Supervisor  decisions: 
Mountain  Democrat,  Placerville, 
California 
Amador  District  Ranger  decisions: 
Mountain  Democrat,  Placerville, 
California 
Georgetown  District  Ranger  decisions: 


Mountain  Democrat,  Placerville, 
California 
Pacific  District  Ranger  decisions: 
Mountain  Democrat,  Placerville. 
California 
Placerville  District  Ranger  decisions: 
Mountain  Democrat.  Placerville, 
California 

Inyo  Natkmal  Forest 

Inyo  Forest  Supervisor  decisions: 

Inyo  Register,  Bishop,  California 
Mammoth  District  Ranger  decisions: 

Inyo  Register,  Bishop,  California 
Mono  Lake  District  Ranger  decisions: 

Inyo  Register,  Bishop,  California 
Mount  Whitney  District  Ranger 
decisions: 

Inyo  Register,  Bishop,  California 
White  Mountain  District  Ranger 
decisions: 

Inyo  Register,  Bishop,  California 

Klamath  National  Forest 

Klamath  Forest  Supervisor  decisions: 
Siskiyou  Daily  News,  Yreka. 
CaUfomia 
Happy  Camp  District  Ranger  decisions: 
Siskiyou  Daily  News,  Yreka, 
CaUfomia 
Goosenest  District  Ranger  decisions: 
Siskiyou  Daily  News,  Yreka, 
CaUfomia 
Oak  Knoll  District  Ranger  decisions: 
Siskiyou  Daily  News,  Yreka, 
California 
Salmon  River  District  Ranger  decisions: 
Siskiyou  Daily  News,  Yreka, 
California 
Scott  River  District  Ranger  decisions: 
Siskiyou  Daily  News,  Yreka, 
CaUfomia 
Ukonom  District  Ranger  decisions: 
Siskiyou  Daily  News,  Yreka, 
CaUfomia  / 

Lake  Tahoe  Basin 

Lake  Tahoe  Basin  Forest  Supervisor 
decisions:  - 
Tahoe  Daily  Tribune,  So.  Lake  Tahoe, 
El  Dorado  County,  California 

Lassen  National  Forest 

Lassen  Forest  Supervisor  decisions: 
Lassen  County  Times,  Susanville, 
Lassen  County.  California       - ; ; 
Almanor  District  Ranger  decision^: 
Chester  Progressive,  Plumas  County, 
CaUfomia 
Eagle  Lake  District  Ranger  decisions: 
Lassen  County  Times,  Susanville, 
Lassen  County,  California 
Hat  Creek  District  Ranger  decisions: 
^^Jotermountain  News,  Burney,  Shasta 
"^      County,  California 

Newspaper  providing  additional  notice 
of  Hat  Creek  decisions: 
Mountain  Echo,  Fall  River  Mills, 
Shasta  County.  CaUfomia       i   .   '^ 


Los  Padres  National  Forest 

Los  Padres  Forest  Supervisor  decisions: 
Santa  Barl>ara  News  Press,  Santa 
Barbara,  California 
Ojai  District  Ranger  decisions: 

Star  Free  Press.  Ventura,  CaUfomia 
Monterey  District  Ranger  decisions: 
Monterey  Herald.  Monterey, 
CaUfomia 
Mountain  Pinos  District  Ranger 
decisions: 
The  BakersUeld  Califomian.  Kem, 
CaUfomia 
Santa  Barbara  EKstrict  Ranger  decisions: 
Santa  Barbara  News  Press,  Santa 
Barbara,  CaUfomia 
Santa  Lucia  District  Ranger  decisions: 
Telegram  Tribune,  San  Luis  Obispo. 
California 

Mendocino  National  Forest 

Mendocino  Forest  Supervisor  decisions: 
Chico  Enterprise-Record,  Chico, 
California 
Coming  District  Ranger  decisions: 
Chico  Enterprise-Record,  Chico. 
CaUfomia 
Covelo  District  Ranger  decisions: 

Ukiah  Daily  Joumal,  Ukiah,  CaUfomia 
Stonyford  District  Ranger  decisions: 
Chico  Enterprise-Record,  Chico, 
CaUfomia 
Upper  Lake  District  Ranger  decisions: 

Ukiah  Daily  Joumal,  Ukiah,  California 
Chico  Tree  Improvement  Center 
Director  decisions: 
Chico  Enterprise-Record.  Chico, 
California 

Modoc  National  Forest 

Modoc  Forest  Supervisor  decisions: 
Modoc  County  Record,  Alturas. 
Modoc  County,  California 
Big  Valley  District  Ranger  decisions: 
Modoc  County  Record.  Alturas. 
Modoc  County.  California 
Devil's  Garden  District  Ranger 
decisions: 
Modoc  County  Record.  Alturas, 
Modoc  County,  California 
Doublehead  District  Ranger  decisions: 
Modoc  County  Record,  Alturas, 
Modoc  County,  CaUfomia 
Newspaper  providing  additional  notice 
of  Doublehead  decisions: 
Herald  News,  Klamath  Falls,  Oregon 
Wamer  Mountain  District  Ranger 
decisions: 
Modoc  County  Record,  Alturas, 
Modoc  County,  CaUfomia 

Plumas  National  Forest 

Plumas  Forest  Supervisor  decisions: 
Feather  River  Bulletin.  Quincy. 
CaUfomia 

Beckwourth  District  Ranger  decisions: 
Portola  Reporter,  Portola,  California 

Feather  River  District  Ranger  decisions: 

■    Oroville  Mercury  Register,  broville, 
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California 
Mt.  Hough  District  Ranger  decisions: 
Feather  River  Bulletin,  Quincy, 
California 

San  Bernardino  National  Forest 

San  Bernardino  Forest  Supervisor 

decisions:  ^~  / 

.  San  Bernardino  Sun,  San  Bernardino. 

California 
Arrowhead  District  Ranger  decisions: 

Mountain  News,  Blue  Jay,  California 
Big  Bear  District  Ranger  decisions: 
Big  Bear  Life  and  Grizzly,  Big  Bear, 
California 
Cajon  District  Ranger  decisions: 
San  Bernardino  Sun,  San  Bernardino, 
California 
San  Gorgonio  District  Ranger  decisions: 
Yucaipa  News  Mirror,  Yucaipa, 
*  California 
San  Jacinto  District  Ranger  decisions: 
Idyllwild  Town  Crier,  Idyllwild, 
California 

Sequoia  National  Forest 

Sequoia  Forest  Supervisor  decisions: 
Porterville  Recorder,  Forterville, 
California 
Cannell  Meadow  District  Ranger 
decisions: 
Porterville  Recorder,  Porterville, 
California 
Greenhorn  District  Ranger  decisions: 
Porterville  Recorder,  Porterville, 
California 
Hot  Springs  District  Ranger  decisions: 
Porterville  Recorder,  Porterville, 
California 
Hume  Lake  District  Ranger  decisions: 
Porterville  Recorder,  Porterville, 
California 
Tula  River  Ranger  District  decisions: 
Porterville  Recorder,  Porterville, 
California 

Shasta-Trinity  National  Forest 

Shasta-Trinity  National  Forest 

decisions:  T 

Record  Searchlight,  Redding,  Shasta 
County,  California 
Big  Bar  District  Ranger  decisions: 
Record  Searchlight,  Redding,  Shasta 
County,  California 
Hayfork  District  Ranger  decisions: 
Record  Searchlight,  Redding.  Shasta 
County,  California 
McCloud  District  Ranger  decisions: 
Record  Searchlight,  Redding,  Shasta 
County,  California 
Mount  Shasta  District  Ranger  decisions: 
Record  Searchlight,  Redding,  Shasta 
County,  California 
Shasta  Lake  District  Ranger  decisions: 
Record  Searchlight,  Redding,  Shasta 
County,  California 
Weaverville  District  Ranger  decisions: 
Record  Searchlight,  Redding,  Shasta 
County,  California 


YoUa  Bella  District  Ranger  decisions: 
Record  Searchlight,  Redding,  Shasta 
County,  California 

Sierra  National  Forest 

Sierra  Forest  Supervisor  decisions: 

Fresno  Bee,  Fresno,  California 
Kings  River  EKstrict  Ranger  decisions: 

Fresno  Bee,  Fresno,  California 
Pineridge  District  Ranger  decisions: 

Fresno  Bee,  Fresno,  California 
Mariposa  District  Ranger  decisions: 

Fresno  Bee,  Fresno,  California 
Minarets  District  Ranger  decisions: 

Fresno  Bee,  Fresno,  California 

Six  Rivers  National  Forest 

Six  Rivers  Forest  Supervisor  decisions: 

Times  Standard,  Eureka,  California 
Gasquet  District  Ranger  decisions: 

Del  Norte  Triplicate,  Crescent  City, 
California 
Lower  Trinity  District  Ranger  decisions: 

The  Kourier,  Willow  Creek,  California 
Mad  River  District  Ranger  decisions: 

Times  Standard,  Eureka,  California 
Orleans  District  Ranger  decisions: 

The  Kourier,  Willow  Creek,  California 

Stanislaus  National  Forest 

Stanislaus  Forest  Supervisor  decisions: 
The  Union  E)emocrat.  Sonera, 

California,  Calaveras  District  Ranger 

decisions: 
The  Union  Democrat,  Sonora, 

Califoriiia,  Groveland  District 

Ranger  decisions: 
The  Union  Democrat,  Sonora, 

California,  Mi-Wok  District  Ranger 

decisions: 
The  Union  Democrat,  Sonora, 

California,  Summit  District  Ranger 

decisions: 
The  Union  Democrat,  Sonora, 
^    California 

Tahoe  National  Forest 

Tahoe  Forest  Supervisor  decisions: 
Grass  Valley  Union,  Grass  Valley, 

California,  Downieville  District 

Ranger  decisions: 
Mountain  Messenger,  Downieville, 

California,  Foresthill  District  Ranger 

decisions: 
Auburn  Journal,  Auburn,  California, 

Nevada  City  District  Ranger 

decisions: 
Grass  Valley  Union,  Grass  Valley, 

California 
Sierraville  District  Ranger  decisions: 
Mountain  Messenger,  Downieville, 

California 
Newspapers  providing  additional  notice 

of  Sierraville  decisions: 
Sierra  Booster,  Loyalton,  California 
Portola  Recorder,  Portola,  California 
Truckee  District  Ranger  decisions: 
Sierra  Sun,  Truckee,  Nevada  County, 

California 


News{)aper  providing  additional  notice 
of  Truckee  decisions: 
Tahoe  World,  Tahoe  City,  Placer 
County,  California 

Dated:  December  18, 1996. 
Gilbert  J.  Eapinosa, 
Deputy  Regional  Forester. 
(FR  Doc.  9&-32642  Filed  12-23-96;  8:45  ami 

BNJJNQ  COOe  3410-11-M 


Southwest  Oregon  Provincial 
Interagency  Executive  Committee 
(PIEC>;  Advisory  Committee 

agency:  Forest  Service.  USDA> 
ACTION:  Notice  of  meeting. 

SUMMARY:  The  Southwest  Oregon  PIEC 
Advisory  Committee  will  meet  on 
January  14, 1996  at  the  Edgewater  Inn, 
275  E.  Johnson  Street,  Coos  Bay, 
Or^on.  The  meeting  will  begin  at  9:00 
a.m.  and  continue  until  4:30  p.m. 
Agenda  items  to  be  covered  include:  (1) 
Local  area  issues  presentation;  (2) 
Subcommittee  proposed  grazing 
standards  review;  (3)  Update  on  Rogue 
and  Umpqua  River  Basin  assessments; 
(4)  Report  by  the  committee  assessing 
the  PAC  review  results;  (5) 
Subcommittees  for  ACS/Restoration. 
Monitoring,  and  Timber  Sales  will 
continue  work  to  define  their  priorities; 
and  (5)  Public  comments. 

All  Province  Advisory  committee 
meetings  are  open  to  the  public. 
Interested  citizens  are  encouraged  to 
attend. 

FOR  FURTHER  INFORMATION  CONTACT: 
Direct  questions  regarding  this  meeting 
to  Chuck  Anderson,  Province  Advisory 
Committee  staff,  USDA,  Forest  Service. 
Rogue  River  National  Forest,  333  W.  8th 
Street,  Medford,  Oregon  97501,  phone 
541-858-2322. 

Dated:  December  16, 1996. 
James  T.  GUden, 

Forest  Supervisor,  Designated  Federal 
Official. 

jFR  Doc  96-32563  Filed  12-23-96;  8:45  airt] 
BMJJNQ  coot  34ie-11-M 


ASSASSINATION  RECORDS  REVIEW 
BOARD 

Sunshine  Act  Meeting 

FEDERAL  REGISTER  CITATION  OF  PREVKXJS 
ANNOUNCEMENT:  61  FR  65520,  Friday. 
December  13, 1996. 

PREVIOUSLY  ANNOUNCED  TIME  AND  DATE  OF 
THE  MEETING:  January  9, 1997,  1:30  p.m. 
ARRB,  600  E  Street,  NW,  Washington, 
DC 


67770 
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CHANQES  M  THE  MEET1NQ:  This  open 

meeting  has  been  canceled  and  vvHi  be  . 

rescheduled  on  a  future  date. 

CONTACT  PERSON  FOR  MORE  INFORMATKM: 

Eileen  Sullivan,  Assistant  Press  and 

Public  Affaire  Officer,  600  E  Street.  NW, 

Second  Floor,  Washington.  DC  20530. 

Telephone:  (202)  724-0088:  Fax:  (202) 

724-0457. 

David  G.  MarweU. 

Executive  Director. 

(PR  Doc.  9&-32749  Filed  12-20-96;  11:08 

am) 

atUMQ  COOK  tllS-01-P 


DEPARTMENT  OF  COMMERCE 

Nationai  institute  of  Standards  and 
Technology 

Applications  for  the  Malcolm  Bakkige 
National  Quality  Award,  Proposed 
Collection;  Comment  Request 

summary:  The  Department  of 
Commerce,  as  part  of  its  continuing 
effort  to  reduce  paperwork  and 
respondent  burden,  invites  the  genwal 
public  and  other  Federal  agencies  to 
take  this  opportunity  to  comment  on 
proposed  and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995, 
Public  L.aw  104-13  (44  U.S.C.  3506(c) 
(2)(A). 

DATES:  Written  comments  must  be 
submitted  on  or  before  February  24, 
1997. 

ADDRESSES:  Direct  all  written  comments 
(o  Linda  EngelmeieV.  Acting 
Departmental  Clearance  Officer. 
Department  of  Commerce,  Room  5327. 
14th  and  Constitution  Avenue,  NW, 
Washington.  D.C.  20230. 
FOR  FURTHER  INFORMATION  CONTACT: 
Request  for  additional  information  or 
copies  of  the  information  collection 
instrumeut(s)  and  instructions  should 
be  directed  to  Lanse  Felker.  Office  of 
Quality  F>Togram.  Building  101.  Room 
A937,  National  Institute  of  Standards 
andTechnology,  Gaithersburg,  MD 
20899.  (301)  975-  2715,  (301)  948-3716 
fax.  lansing.feiker^NIST.GOV  e-mail. 

SUPPLEMBfTARY  INFORMATION: 

I.  Abstract 

Applicants  for  the  Malcolm  Baldrige 
National  Quality  Award  must  submit  an 
eligibility  application,  and  if  declared 
eligible,  an  application  package.  NIST 
will  use  the  eligibility  application  to 
determine  if  the  application  is  eligible 
to  apply  and  will  use  the  application 
package  to  assess  and  provide  feedback 
on  the  applicant  s  quality  and 
performance  practices. 


II.  Method  of  CoUecU<n 

Applications  must  comply  in  writing 
according  to  the  Application  Form  and 
/nstruc/io/is  booklet.  ^^^      .   ..t. 

m.  DaU  >S 

OMB  Number:  00693-0006. 

Form  Number:  N/A. 

Type  of  Review:  Extension  of  a 
currently  approved  collection.      ..^^ 

Affected  Public:  Eligible  U.S.  "■  *' ' 
organizations  that  choose  to  apply  for 
the  Malcolm  Baldrige  National  Quality 
Award. 

Estimated  Number  of  Respondents: 
100. 

Estimated  Time  Per  Response:  100 
hours. 

Estimated  Total  Annual  Burden 
Hours:  10,000  hours. 

Estimated  Total  Annual  Cost: 
$1,000,000  (10,000  houra  x  $100  per 
hour). 

IV.  Request  for  Comments 

Comments  are  invited  on:  (a)  The 
accxiracy  of  the  agency's  estimate  of  the 
burden  (including  houre  and  cost)  of  the 
proposed  collection  of  information;  (b) 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  (c)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents. 

Comments  submitted  in' response  to 
this  notice  will  be  summarized  and/or 
included  in  the  request  for  OMB 
approval  of  this  information  collection; 
they  will  also  become  a  matter  of  public 
record. 

Dated:  December  17.  1996. 
Lmda  Engeimeier, 

Acting  Departmental  Forms  Clearance 
Officer,  Office  of  Management  and 
Organization. 

[FR  Doc.  96-32620  Filed  12-23-96:  8:45  ami 
BILUNO  CODE  3610-13-P 


National  Oceanic  and  Atmospheric 
Administration 

Mackerel  Logkiook  Reporting 
Requirements;  Proposed  Collection; 
Comment  Request  ,  . 

summary:  The  Department  of 
Commerce,  as  part  of  its  continuing 
effort  to  reduce  paperwork  and 
respondent  burden,  invites  the  general 
public  and  other  Fetieral  agencies  to 
take  this  opportunity  to  comment  un 
proposed  and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13  (44  U.S.Q 
3506(c)(2)(A)). 


DATES:  Written  comments  must  be 
submitted  on  or  before  February  24, 
1997. 

ADDRESSES:  Direct  all  written  comments 
to  Linda  Engeimeier,  Acting 
Departmental  Forms  Clearance  Officer. 
Department  of  Commerce,  Room  5327, 
14th  and  Constitution  Avenue.  NW. 
Washington.  DC  20230. 
FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  information  collection 
instrument(s)  and  instructions  should 
be  directed  to  John  Poffenberger, 
Southeast  Fisheries  Science  Center,  75 
Virginia  Beach  Drive.  Miami,  Florida 
33149.  (305)  361-4263. 

SUPPLEMENTARY  INF0RMATK3N: 

L  Abstract 

This  mandatory  reporting  requirement 
is  being  implemented  under  authority  of 
50  CFR  622.5(a)(l)(I).  Because  of  the 
need  for  better  data  on  catch,  effort  and 
fishing  location,  as  identified  in  the 
stock  assessments  for  king  and  Spanish 
mackerel,  the  Science  and  Research 
Director  will  use  the  authority  granted 
in  this  Part  of  the  622  regulations  to 
initiate  comprehensive  logbook 
reporting  for  these  fisheries  in  the 
Southeast  I^ion. 

II.  Method  of  Collection 

All  vessels  with  a  king  or  Spanish 
mackerel  permit  will  be  required  to 
submit  a  completed  logbook  with  the 
designated  catch,  effort  and  location 
information  for  every  trip  where  these 
species  were  landed.  The  data  must  be 
recorded  and  submitted  on  a  logbook 
provided  by  the  Southeast  Fisheries 
Science  Center.  Logbooks  must  be 
submitted  no  later  than  7  days  after  the 
end  of  the  fishing  trip.  If  a  vessel  did  not 
fish  for  or  catch  king  or  Spanish 
mackerel  during  a  calendar  month,  a 
^porting  stating  that  no  fishing 
occurred  during  the  month  must  be 
submitted. 

lU.DaU 

OMB  Number:  0648-0016. 
■      Form  Number:  NOAA  88-186. 

Type  of  Review:  Regular  Submission. 

Affected  Public:  Individual  or 
households,  business  or  other  for-profit 
(commercial  fishermen). 

Estimated  Number  of  Respondents: 
2,870. 

Estimated  Time  Per  Response:  2  to  10 
minute. 

Estimated  Total  Annual  Burden 
Hours:  5,717  hours. 

Estimated  Total  Annual  Cost  to 
Public:  No  cost  to  the  public  other  than 
the  time  required  to  complete  the 
logbook.  The  forms  are  provided,  along 
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with  self-addressed,  postage-paid  .  <    . 
envelopes. 

IV.  Request  for  Comments 

Comments  are  invited  on:  (a)  Whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility;  (b)  the  accuracy  of  the 
agency's  estimate  of  the  burden 
(including  hours  and  cost)  of  the 
proposed  collection  of  information;  (c) 
ways  to  enhance  the  quahty,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  through  the 
use  of  automated  collection  techniques 
or  other  forms  of  information 
technology. 

Comments  submitted  in  response  to 
this  notice  will  be  summarized  and/ or 
included  in  the  request  for  OMB 
approval  of  this  information  collection; 
they  also  will  become  a  matter  of  public 
record. 

Dated:  December  17. 1996. 
Linda  Engelmeier, 

Acting  Departmental  Forms  Clearance 
Officer,  O^ce  of  Management  and 
Organization. 

[FR  Doc.  96-32621  Filed  12-23-96;  8:45  am] 
HLUNQ  cooc  a610-^^-p 

pj>.121196q 

Quif  Of  Mexico  Fishery  Management 
Council;  PuWic  Meetings 

AGENCY:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Notice  of  public  meetings. 

SUMMARY:  The  Gulf  of  Mexico  Fishery 

Management  Coimdl  (Council)  will 

convene  public  meetings. 

DATES:  The  meetings  will  be  held  on 

January  13-16, 1997. 

ADDRESSES:  These  meetings  will  be  held 

at  the  Holiday  Inn  Emerald  Beach,  1102 

South  Shoreline  Boulevard,  Corpus 

Christi.  Texas;  telephone:  512-883- 

5731. 

Council  address:  Gulf  of  Mexico 
Fishery  Management  Coimdl,  3018  U.S. 
Highway  301  North,  Suite  1000,  Tampa, 
FL  33619. 

FOR  FURTHER  fNFORMATKM  CONTACT: 
Wayne  E.  Swingle,  Executive  Director, 
telephone:  (813)  228-2815. 
SUPPLEMENTARY  INFORMATKM: 

Couiicil 

January  15 
6:30  a.m. — Convene. 


8:45  a.m.  -  12HX)  noon — Receive 
public  testimony  on  Texas  Cooperative 
Shrimp  Closure  and  Total  Allowable 
Catch  (TAC)  for  Red  Snapper  and 
Vermilion  Snapper. 

1 :30  p.m.  -  2:30  pjn. — Reconvene  to 
continue  public  testimony  on  TACs  for 
Red  Snapper  and  Vermilion  Snappmr. 

2:30  pjn.  -  4:30  p.m. — ^Receive  a 
report  of  the  Shrimp  Management 
Committee. 

4:30  p.m.  -  5:30  p.m. — Receive  a 
report  of  the  Personnel  Committee 
(CLOSED  SESSION). 

January  16 

8:30  a.m.  - 1 1 :00  a.m. — Receive  a 
report  of  the  Reef  Fish  Management 
Committee. 

lliX)a.m.  •  11:30 a.m. — ^Receive a 
report  of  the  Habitat  Protection 
Committee. 

11:30  a.m.  - 11:45  ajn. — Receive  a 
report  on  the  South  Atlantic  Fishery 
Management  Council  Liaison. 

11:45  a.m.  - 12:00  noon — ^Receive 
Enforcement  Reports. 

12K)0  noon  •  12:20  p.m. — Receive 
Director's  Reports. 

12:20  p.m.  - 12:30  p.m.— Other 
Business  to  be  discussed. 

Committeee 

January  13 

12K)0  noon  -  4:30  pjn. — Convene  the 
Shrimp  Management  Committee.  The 
committee  will  hear  scientific  reports  on 
the  cooperative  shrimp  dosure  with 
Texas  and  determine  die  areal  extent  of 
the  closure  for  the  1997-98  fishing 
season.  They  will  review  similar 
dosures  of  adjoining  Mexican  waters 
and  discuss  cooperation  for  initiating 
these  annual  closures.  The  committee 
will  hear  reports  on  Scientific  and 
Statistical  Committee  (SSC)  review  of 
Draft  Shrimp  Amendment  9  and  review 
of  statistidans  recommendations  for 
computing  estimates  of  bycatch  of  red 
snapper  using  a  general  linear  model. 

4:30  p.m.  -  5:30  p.m. — Convene  the 
Personnel  Committee  (CLOSED 
SESSION). 

January  14  , 

6:00  a.m.  -  3:30  p.m. — Convene  the 
Reef  Fish  Management  Committee.  The 
committees  will  hear  stock  assessment 
reports  for  red  snapper,  vermilion 
snapper,  and  amberjack.  They  wjll 
review  the  recommendations  of  a 
scientific  stock  assessment  panel  and 
socioeconomic  panel  on  acceptable 
biological  catch  (ABC)  and  on  TAC  for 
these  stocks  as  well  as  the 
recommendations  of  the  SSC  and  Red 
Snapper  Advisory  Panel  (AP).  The 
committee  will  develop  their 


recommendations  to  the  Coimdl  on 
TAC,  bag  limits,  and  commercial  quotas 
for  red  snapper  and  vermilion  snapper, 
and  management  actions  for  the  odier 
stocks.  The  committee  will  review 
recommendations  of  the  SSC, 
Sodoeconomic  Panel  and  AP  on 
management  alternatives  for  a  Ucense 
limitation  system  for  the  commerdal 
red  snapper  fishery  which  will  be 
included  in  Draft  Reef  Fish  Amendment 
15. 

3XK}  p.m.  ■  5:30  p.m. — Convene  the 
Habitat  Protection  Cmnmittee. 

Speciid  Accommodations 

These  meetings  are  physically 
accessible  to  people  with  disabilities. 
Requests  for  sign  language 
interpretation  or  other  au3dliary  aids 
should  be  directed  to  Anne  Alford  at  the 
Council  (see  ADDRESSES)  by  January  6, 
1997. 

Dated:  December  16. 1996. 
Gary  C  Matlodc. 

Director,  Office  of  Sustainable  Fisheries. 
National  Marine  Fisheries  Service. 
[Ht  Doc.  96-32604  Filed  12-23-96;  8:45  am] 
■LLINQ  OOOE  Mie-a-F 


National  Telecommunications  and 
information  Administration 

Qrant  Recipient  Survey  for  t)>e 
Telecommunications  and  Information 
Infrastructure  Assistance  Program 

ACTION:  Proposed  collection;  comment 
request. 

SUMMARY:  The  Department  of 
Commerce,  as  a  part  of  its  continuing 
effort  to  reduce  paperwork  and 
respondent  burden,  invites  the  general 
pubUc  and  other  Federal  agendes  to 
take  this  op[>ortimity  to  comment  on 
proposed  and/or  continuing  information 
collection^,  as  required  by  the 
Pftperwork  Reduction  Art  of  1995, 
Public  Law  104-13  (44  U.S.C. 
3506(c)(2)(A)). 

DATES:  Written  comments  must  be 
submitted  pn  or  before  February  24, 
1997. 

ADDRESSES:  Dirert  all  written  comments 
to  Linda  Engelmeier,  Acting 
Departmental  Forms  Clearance  Officer, 
Department  of  Commerce — Room  5327. 
1401  Constitution  Avenue  NW 
Washington,  DC  20230. 
FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  information  collection 
instrument  and  instructions  should  be 
direded  to  Gay  Shrum,  NITA— Room 
4892, 1401  Constitution  Avenue  NW, 
Washington.  DC  20230.  (202-482-1056) 
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SUPPLQMENTARY  INFORMATION: 
L  Abstract 

The  purpose  of  the 
Teleconununications  and  Information 
Infrastructure  Assistance  Program 
(THAP)  is  to  promote  the  widespread 
and  efTicient  use  of  advanced 
teleconununications  services  in  the 
public  and  non-profit  sectors  to  serve 
America's  communities.  It  does  this  by 
providing  matching  funds  to  public  and 
non-proHt  sector  organizations  to  use 
information  inftastructure  to  provide 
community-wide  information,  health, 
life-long  learning,  public  safety  and 
-other  public  services. 

The  program  has  the  following 
objectives: 

•  To  increase  awareness  in  public 
and  non-profit  sectors  of  the  National  • 
Information  Infrastructure  and  its 
benefits. 

•  To  stimulate  public  and  non-profit 
sector  organizations  to  examine 
potential  benefits  of,  and  plan  for, 
investments  in  the  information 
in&astructure. 

•  To  provide  a  wide  variety  of  model 
information  infrastructure  projects  for 
public  and  non-profit  sector 
organizations  to  follow. 

•  To  educate  the  public  and  non- 
profit sectors  about  best  practices  in 
implementing  a  wide  variety  of 
information  infirastructure  projects. 

•  To  help  reduce  disparities  in  access 
tA,  and  use  of,  information 
infiastructure. 

The  National  Telecommunications 
and  Information  Administration  (NTIA), 
in  administering  TIIAP,  awards  a 
varying  number  of  awards  each  year,  but 
there  are  an  average  of  225  active 
grantees  involved  in  some,  or  all,  of  the 
reporting  requirements  each  year.  In 
order  to  ensure  that  grant  recipients  are 
effectively  promoting  the  efficient  and 
widespread  use  of  advanced 
telecommunications  services  to  serve 
American  communities  and  to  comply 
with  the  Government  Performance  and 
Resuhs  Act,  NTIA  will  collect  and 
analyze  quantitative  and  qualitative  data 
relating  to  the  impacts  of  the  projects 
TIIAP  hinds. 

NTIA  is  interested  in  the  effects  that 
the  funded  projects  are  having  at  the 
local  level  and,  over  the  long  term,  at 
the  national  level.  It  is  NTIA's  intention 
to  understand  the  nature  and  degree  of 
those  effects  on  the  organizations 
implementing  the  projects,  other 
organizations  that  are  involved  with  the 
projects,  the  individuals  who  are  served 
by  the  projects,  and  the  community  as 
a  whole.  NTIA  is  especially  interested 
in  understanding  the  difference  that  the 


Federal  grant  has  had  in  the  creation, 
scale,  and  scope  of  the  project. 

II.  Method  of  Collection 

'• 

The  information  collection 
instruments  to  be  used  for  this  study 
will  include: 

•  Administration  of  telephdhe  survey 
to  210  grant  recipients 

m.Data  .       :' 

OMB  Number:  NA — to  be  assigned. 

Form  Number:  NA. 

Type  of  Review:  Regular  Submission. 

Affected  Public:  State  and  Local 
Government  and  Non-Profit  Institutions. 

Burden  Hours  Calculations/ 
Reporting 


Requirement 

Hours/ 
grantee 

No. 
grantees 

Burden 
hours 

Admintstra-    ^ 
tion  of  tele- 
phone sur- 
vey   

t 

210 

210 

Total .. 

•• — 

210 

Estimated  Total  Annual  Cost:  Cost  to 
respondents  is  consistent  with  their 
normal  administrative  overhead.  No 
material  or  equipment  will  need  to  be 
purchased  to  provide  information. 

IV.  Request  for  Conunents 

Comments  are  invited  on:  (a)  Whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  program, 
including  whether  the  information  shall 
have  practical  utility;  (b)  the  accuracy  of 
the  agency's  estimate  of  the  burden  of 
collection  of  information;  (c)  ways  to 
enhance  the  quality,  utility  and  clarity 
of  the  information  to  be  collected;  and 
(d)  ways  to  minimize  the  burden  of  the 
collection  of  information  on 
respondents,  including  through  the  use 
of  automated  collection  techniques  or 
other  forms  of  information  technology. 

Comments  submitted  in  response  to 
this  notice  will  be  summarized  and/or 
included  in  the  request  for  OMB 
approval  of  the  information  collection; 
they  also  become  a  matter  of  public 
record. 

Dated:  December  16, 1996.         < 
Linda  Engebaeier, 

Acting  Departmental  Forms  Clearance 

Officer,  OffKe  of  Management  and 

Organization. 

(PR  Doc.  9&-32619  Filed  12-2^-96: 8:45  am] 
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COMMITTEE  FOR  THE 
IMPLEMEMTATION  OF  TEXTILE 
AGREEMENTS 

Adjustment  of  lir^Mft  Limits  for  Certain 
Cotton  and  IMan-Made  Fit>er  Textile 
Products  Produced  or  IManufactured  in 
India 

December  18, 1996. 

agency:  Committee  for  the 

Implementation  of  Textile  Agreements 

(OTA). 

ACTION:  Issuing  a  directive  to  the 

Commissioner  of  Customs  adjusting 

limits. 

EFFECTIVE  DATE:  December  23,  1996. 
FOR  FURTHER  INFORMATION  CONTACT: 
Janet  Heinzen,  International  Trade 
Specialist,  Office  of  Textiles  and 
Apparel.  U.S.  Department  of  Commerce, 
(202)  482-4212.  For  information  on  the 
quota  status  of  these  limits,  refer  to  the 
Quota  Status  Reports  posted  on  the 
bulletin  boards  of  each  Customs  port  or 
call  (202)  927-6705.  For  information  on 
embargoes  and  quota  re-openings,  call 
(202)  482-3715. 

SUPPLEMENTARY  INFORMATION: 

Authority:  Executive  Order  11651  of  March 
3, 1972,  as  amended;  section  204  of  the 
Agricultural  Act  of  1956,  as  amended  (7 
U.S.C.  1854);  Uruguay  Round  Agreements 
Act. 

The  current  limits  for  certain 
categories  are  being  adjusted,  variously, 
for  special  shift,  swing  and 
carryforward. 

A  description  of  the  textile  and 
apparel  categories  in  terms  of  HTS 
numbers  is  available  in  the 
CORRELATION:  Textile  and  Apparel 
Categories  with  the  Harmonized  Tariff 
Schedule  of  the  United  States  (see 
Federal  Register  notice  60  FR  65299, 
published  on  December  19, 1995).  Also 
see  60  FR  62399,  published  on 
December  6,  1995. 

The  letter  to  the  Commissioner  of 
Customs  and  the  actions  taken  pursuant 
to  it  are  not  designed  to  implement  all 
of  the  provisions  of  the  Uruguay  Round 
Agreements  Act  and  the  Uruguay  Round 
Agreement  on  Textiles  and  Clothing,  but 
are  designed  to  assist  only  in  the 
implementation  of  certain  of  their 
provisions. 
Troy  H.  Cribb, 

Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements. 

Committee  for  the  Implementation  of  Textile 
Agreements 

December  18, 1996. 
Commissioner  of  Customs, 
Department  of  the  Treasury,  Washington,  DC 
20229. 
Dear  Commissioner  This  directive 
amends,  but  does  not  cancel,  the  directive 
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issued  to  you  on  November  29, 1995,  by  the 
Chainnan,  Cranmittee  for  the  Implementation 
of  Textile  Agreements.  That  directive 
concerns  imports  of  certain  cotton,  man- 
made  fiber,  silk  blend  and  other  vegetable 
fiber  textiles  and  textile  products,  produced 
or  manu&ctured  in  India  and  exported 
during  the  twelve-month  p>eriod  which  began 
on  January  1, 1996  and  extends  through 
December  31, 1996. 

Effisctive  on  December  23, 1996,  you  are 
directed  to  adjust  the  limits  for  the  following 
categories,  as  provided  for  under  the  Uruguay 
Round  Agreements  Act  and  the  Uruguay 
Round  Agreement  on  Textiles  and  Clothing: 


Category 

Adjusted  twetve-month 
Level' 

341 

347/348 

641  

647/648 

4,485,495  dozen  of 
which  not  more  than 
2,598.631  (107en 
shall  be  in  Category 
341 -Y  a. 

58?,s3?1  dozea 

1.056.366  dozen. 

546.449  dozen. 

1  The  limits  have  not  been  adjusted  to  ac- 
count for  any  imports  exported  after  December 
31.1995. 

2  Category  341 -Y:  only  HTS  numbers 
620422.3060.  6206.30.3010,  6206.30.3030 
and  621 1.42.0054. 

The  Committee  for  the  Implementation  of 
Textile  Agreements  has  determined  that 
these  actions  fall  within  the  foreign  afEairs 
exception  to  the  rulemaking  provisions  of  5 
U.S.Q  553(a)(1). 

Sincerely, 
Troy  H.  Cribb, 

a^airman.  Committee  for  the  Implementation 
of  Textile  Agreements. 

(FR  Doc.  96-32617  Filed  12-23-96;  8:45  am] 
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Announcement  of  Import  Restraint 
Limits  and  Quaranteed  Access  Levels 
for  Certain  Cotton,  Wool,  Man-Made 
Fiber  and  Other  Vegetable  Fiber 
Textiles  and  Textile  Products 
Produced  or  Manufactured  In  Jamaica 

December  18, 1996. 

AGENCY:  Committee  for  the 
Implementation  of  Textile  Agreements 
(OTA). 

ACTION:  Issuing  a  directive  to  the  . 
Commissioner  of  Customs  establishing 
limits  and  guaranteed  access  levels. 

EFFECTIVE  DATE:  January  1. 1997. 

FOR  FURTHER  INFORMATION  CONTACT: 
Naomi  Freeman,  International  Trade 
Specialist.  Ofiice  of  Textiles  and 
Apparel,  U.S.  Department  of  Commerce, 
(202)  482-4212.  For  information  on  the 
quota  status  of  these  limits,  refer  to  the 
Quota  Status  Reports  posted  on  the 
bulletin  boards  of  each  Custdms  por^or 
call  (202)  927-5850.  For  information  on 


embargoes  and  quota  re-openings,  call 
(202)  482-3715. 

SUPPLEMENTARY  INFORMATION: 

Andiinity:  Executive  Order  11651  of  March 
3, 1972,  as  amended;  section  204  of  the 
Agricultural  Act  of  1956,  as  amended  (7 
U.S.C  1854):  Urxiguay  Round  Agreements 
Act 

The  import  restraint  limits  and 
Guaranteed  Access  Levels  (GALs)  for 
textile  products,  produced  or 
manufactured  in  Jamaica  and  exported 
during  the  period  January  1 ,  1997 
through  December  31, 1997  are  based  on 
limits  notified  to  the  Textiles 
Monitoring  Body  pursuant  to  the 
Urugviay  Roimd  Agreements  Act  and  the 
Uruguay  Round  Agreement  on  Textiles 
and  Qothing  (ATC). 

In  the  letter  published  below,  the 
Chairman  of  QTA  directs  the 
Commissioner  of  Customs  to  establish 
limits  and  guaranteed  access  levels  for 
the  period  January  1. 1997  through 
December  31, 1997. 

A  description  of  the  textile  and 
apptarel  categories  in  terms  of  HTS 
numbers  is  available  in  the 
CORRELATION:  Textile  and  Apparel 
Categories  with  the  Harmonized  Tariff 
Schedule  of  the  United  States  (see 
Federal  Register  notice  60  FR  65299, 
published  on  December  19. 1995). 
Information  regarding  the  1997 
CORRELATION  will  be  pubUshed  in  the 
Federal  Register  at  a  later  date.  • 

Requirements  for  participation  in  the 
Special  Access  Program  are  available  in 
Federal  Register  notices  51  FR  21208. 
published  on  June  11. 1986;  52  FR  6049, 
published  on  February  27, 1987;  52  FR 
26057,  published  on  July  10, 1987;  54 
FR  50425,  pubUshed  on  December  6, 
1989,  and  61  FR  49439.  published  on 
September  20, 1996. 

The  letter  to  the  Commissioner  of 
Customs  and  the  actions  taken  pursuant 
to  it  are  not  designed  to  implement  all 
of  the  provisions  of  the  Uruguay  Rovmd 
Agreements  Act  and  the  ATC,  but  are 
designed  to  assist  only  in  the 
implementation  of  certain  of  their 
provisions. 
Troy  H.  Cribb, 

Qiainnan,  Committee  for  the  Implementation 
of  Textile  Agreements. 

Committee  for  the  Implementation  of  Textile 
Agreements 

December  18. 1996. 

Commissioner  of  Customs, 
Department  of  the  Treasury,  Washington,  DC 
20229. 
Dear  Commissioner.  Pursuant  to  section 
204  of  the  Agricultural  Act  of  1956,  as 
amended  (7  U.S.C.  1854),  the  Uruguay  Round 
Agreements  Act  and  the  Uruguay  Round 
Agreement  on  Textiles  and  Clothing  (ATC); 
and  in  accordance  with  the  provisions  of 


Executive  Order  11651  of  March  3. 1972,  as 
amended,  you  are  directed  to  prohibit, 
efiective  on  January  1, 1997,  entry  into  the 
United  States  for  consumption  and 
withdrawal  from  warehouse  for  consimiption 
of  cotton,  wool,  man-made  fiber  and  other 
vegetable  fiber  textiles  and  textile  products  in 
the  following  categories,  produced  or 
manufactured  in  Jamaica  and  exported 
during  the  twelve-month  period  beginning  on 
January  1, 1997  and  extending  through 
December  31, 1997,  in  excess  of  the  following 
levels  of  restraint: 


Category 

Twoivo  morwn  restraint  Mrai 

331/631  

621,149  dozen  pars. 

338/339/638/ 

1.224.743  dozen. 

639. 

340^40  

572,721  dozen  of  which  not 

more  than  484,61 1  dozen 

shal  be  in  shirts  made 

from  fabrics  with  two  or 

ntore  colors  in  the  warp 

ancVor  the  filling  in  Cat- 

egories 340-Y/64a-Y '. 

341/641  „ 

719.163  dozen. 

345/845  

177,456  dozen. 

347/348/647/ 

1.321.957  dozen. 

648. 

352^52  

1.975.252  dozea 

445/446  

52,304  dozen. 

'Category  340-Y:  only  HTS  numbers 
620520.2015,  6205.20.2020,  6205.20.2046, 
62052a2050  and  6205.202060;  Category 
640-Y:  only  HTS  numbers  6205.302010. 
6205.302020,  6205.302050  and 

6205.30.2060. 

Imports  charged  to  these  category  limits  for 
the  period  January  1, 1996  through  December 
31, 1996  shall  be  charged  against  those  levels 
of  restraint  to  the  extent  of  any  unfilled 
balances.  In  the  event  the  limits  established 
for  that  period  have  been  exhausted  by 
previous  entries,  such  goods  shall  be  subject 
to  the  levels  set  forth  in  this  directive. 

The  limits  set  forth  above  are  subject  to 
adjustment  in  the  future  according  to  the 
provisions  of  the  Uruguay  Round  Agreements 
Act,  the  ATC,  and  any  administrative 
arrangements  notified  to  the  Textiles 
Monitoring  Body. 

Additionally,  imder  the  terms  of  the 
Special  Access  Program,  as  set  forth  in  51  FR 
21208  (June  11, 1986),  52  FR  26057  (July  10, 
1987),  54  FR  50425  (December  6, 1989)  and 
61  FR  49439  (September  20. 1996),  you  are 
directed  to  establish  guaranteed  access  levels 
for  properly  certified  cotton,  man-made  fiber 
and  other  vegetable  fiber  textile  products  in 
the  following  categories  which  are  assembled 
in  Jamaica  from  fabric  formed  and  cut  in  the 
United  States  and  re-exported  to  the  United 
States  from  Jamaica  during  the  twelve-month 
period  which  begins  on  January  1, 1997  and 
extends  throu^  December  31, 1997: 


Category 

Guaranteed  Access  Level 

331/631  ». 

1.320.000  dozen  pairs. 

■336«36  -. 

125,000  dozen. 

338/339/638/ 

1,500,000  dozen. 

639. 

340«40  

300.000  dozea 

341/641  

375.000  dozen. 

342/642  

200.000  dozea 

"■    .    r.r 
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Category 

Guaranteed  Access  Level 

345«45  

50.000  dozea 

347/348/647/ 

2.000.000  dozea 

648. 

352/652  

10.500.000  dozen. 

447  

30.000  dozea 

Any  shipment  for  entry  under  the  Special 
Access  Program  which  is  not  accompanied 
by  a  valid  and  conect  certification  and 
Export  Declaration  in  accordance  with  the 
provisions  of  the  certification  requirements 
established  in  the  directive  of  February  19, 
1987  shall  be  denied  entry  unless  the 
Government  of  Jamaica  authorizes  the  entry 
and  any  charges  to  the  appropriate  specific 
limits.  Any  shipment  which  is  declared  for 
entry  under  the  Sp>ecial  Access  Program  but 
found  not  to  qualify  shall  be  denied  entry 
into  the  United  States. 

In  carrying  out  the  above  directions,  the 
Conmiissioner  of  Customs  should  construe 
entry  into  the  United  States  for  consumption 
to  include  entry  for  consumption  into  the 
Commonwealth  of  Puerto  Rico. 

The  Committee  for  the  Implementation  of 
Textile  Agreements  has  determined  that 
these  actions  fall  within  the  foreign  a&irs 
exception  of  the  rulemaking  provisions  of 
U.S.C553(a)(l). 

Sincerely, 
Troy  H.  Cribb. 

Chairman,  Committee  far  the  Dnplementation 
of  Textile  Agreements. 
(FR  Doc. 96-32618  Filed  12-23-96;  8:45  am) 
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DEPARTMENT  OF  DEFENSE 

Office  of  ttie  Secretary 

Proposed  Collection;  Comment 
Request 

agency:  Office  of  the  Under  Secretary  of 
Defense  (Personnel  and  Readiness). 
ACTION:  Notice. 

In  compliance  with  Section 
3506(c)(2)(A)  of  the  Paperwork 
Reduction  Act  of  1995,  the  Office  of  the 
Under  Secretary  of  Defense  (Personnel 
and  Readiness)  announces  the  following 
proposed  reinstatement  of  a  public 
information  collection  and  seeks  public 
comment  on  the  provisions  thereof. 
Comments  are  invited  on:  (a)  Whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility;  (b)  the  acciuacy  of  the 
agency's  estimate  of  burden  of  the 
proposed  information  collection:  (c) 


ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  infOTmation  to  be 
collected;  and  (d)  ways  to  minimize  the 
burden  of  the  information  collection  on 
respondents,  including  through  the  use 
of  automated  collection  techniques  or 
other  farms  of  information  technology. 
DATES:  Consideration  will  be  given  to  all 
conmients  received  by  February  24. 
1996. 

ADDRESSES:  Written  comments  and 
recommendations  on  the  proposed 
information  collection  should  be  sent  to 
the  Office  of  the  Under  Secretary  of 
Defense  (Personnel  and  Readinms), 
(Department  of  Defense  E)omestic 
Dependent  Elementary  and  Secondary 
Schools),  ATTN:  Mr.  Norman  Heitzman, 
4040  North  Fairfax  Drive,  Arlington,  VA 
22203-1635. 

FOR  FURTHER  INFORMATION  CONTACT: 
To  request  more  information  on  thii 
propcMed  information  collection  or  to 
obtain  a  copy  of  the  proposal  and 
associated  collection  instruments, 
please  write  to  the  above  address  or  call 
(703)  696-4373. 

Title,  Associated  Forms,  and  OMB 
Number.  Department  of  Defense  FY 
1997:  Assistance  to  Local  Educational 
Agencies  (LEAs),  074-0388. 

Need  and  Uses:  This  informatitm 
collection  requirement  is  necessary  to 
disperse  funds  to  LEAs  in  accordance 
wiUi  the  National  Defense  Authorization 
Act  for  Fiscal  Year  1997.  The 
application  requires  the  LEA  to:  (a) 
Certify  that  they  have  applied  for 
financial  assistance  from  all  sources, 
including  the  State/Commonwealth;  (b) 
have  filed  a  complete  and  timely 
application  for  Section  3  impact 
assistance  to  the  Secretary  of  Education; 
and  (c)  include  a  copy  of  their 
independent  audit. 

Affected  Public:  State,  Local  or  Tribal 
Government. 

Annual  Burden  Hours:  71  hours. 

Number  of  Respondents:  127. 

Responses  Per  Respondent:  One. 

Average  Burden  Per  Response:  33.66 
minutes. 

Frequency:  Annually. 

Summary  of  Information  Collection 

Section  386  of  Public  Law  102-484,  as 
amended,  provides  $35  million  to  the 
Department  of  Defense  (DoD)  for 
financial  assistance  to  LEAs.  In  order  to 
establish  eligibility  and  calculate 
payments,  DoD  relies  on  data  furnished 
by  the  Department  of  Education. 


Additional  eligibility  information  is 
provided  through  an  application 
completed  by  the  LEA.  The  LEA  is 
required  to:  (a)  certify  that  they  have 
applied  for  financial  assistance  from  all 
soturces,  including  the  State/ 
Commonwealth:  (b)  have  filed  a 
complete  and  timely  application  for 
Section  3  impact  assistance  to  the 
Secretary  of  Education:  and  (c)  include 
a  copy  of  their  independent  audit. 

Public  Law  104-201,  National 
Defense  Authorization  Act  for  Fiscal 
Year  1997,  requires  that  "not  later  than 
June  30, 1997,  the  Secretary  of  Defense 
shaU— 

(a)  notify  each  local  educational  agency 
that  is  eligible  for  educational  agencies 
assistance  for  fiscal  year  1997  of  that  agency's 
eligibility  for  such  assistance  and  the  amount 
of  such  assistance  for  which  the  agency  is 
eligible;  and  (b)  notify  each  local  educational 
agency  that  it  is  eligible  for  an  educational 
agencies  payment  for  fiscal  year  1997  and  the 
amount  of  the  payment  for  which  that  agency 
is  eligible." 

Dated:  December  18, 1996. 
Patricia  L.  Toppings, 
Alternate  OSD  Federal  Register  Liaisor) 
Officer.  Department  of  Defense. 
[FR  Doc  96-32567  Filed  12-23-96;  8:45  am) 
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[Tianamitlal  No.  97-08] 
36(b)  ttotiflcatlon 

AQENCY:  Department  of  Defense,  Defense 
Security  Assistance  Agency. 
ACTION:  Notice. 

summary:  The  Department  of  Defense  is 
publishing  the  unclassified  text  of  a 
section  36(b)  arms  sales  notification. 
This  is  published  to  fulfill  the 
reqiurements  of  section  155  of  Public 
Law  104-164  dated  21  July  1996. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  A.  Urban,  DSAA/COMPT/FPD, 
(703)  (504-6575. 

The  following  is  a  copy  of  the  letter 
to  the  Speaker  of  the  House  of 
Representatives,  Transmittal  97-06. 
with  attached  transmittal,  policy 
justification  and  sensitivity  of 
technology  pages. 

Dated:  December  18, 1996. 
LM.  Bynum, 

Alternate  OSO  Federal  Register  Liaison 
Officer,  Department  of  Defense. 

MUMS  COOC 
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DEFENSE  SECURITY  ASSISTANCE  AGENCY 


WASHINGTON.  OC  20301-2800 


0  9  oec  1996 


In  reply  refer  to; 
I-04284/96ct 


Honorable  Newt  Gingrich 
Speaker  o£  the  House  of  ' 

Representatives 
Washington,  D.C.   20515-6501 

Dear  Mr.  Speaker: 

Pursueuit  to  the  reporting  requirements  of  Section  36(b)(1) 
of  the  Arnus  Export  Control  Act,  we  are  forwarding  herewith 
Transmittal  No.  97-06,  concerning  the  Department  of  the  Army's 
proposed  Letter (s)  of  Offer  euad  Acceptance  (LOA)  to  Korea  for 
defense  articles  eind  services  estimated  to  cost  $624  million. 
Soon  after  this  letter  is  delivered  to  your  office,  we  plan  to 
notify  the  news  media. 

\" ;;  V  "  Sincerely, 


Thomas  G.Rhame 
Ueutenanl  General,  USA 

Director 


Attachments 
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(i) 

(ii) 


(iii) 


(iv) 

(V) 

(vi) 


.  Transmittal  No.  97-06 

Notice  of  Proposed  Issuance  of  Letter  of  Offer 

Pursuetnt   to   Section  36(b)  (1)' 

of  the  Arms  Export  Control  Act 


Prospective  Purchaser :   Korea 


Total  Estimated  Value; 
Major  Defense  Equipment* 
Other 
TOTAL 


$473  million 

$151  million 

$624  million 


Description  of  Articles  or  Services  Offered: 
Two  hundred  seventy-one  Multiple  Launch  Rocket  System 
(MLRS)  rocket  pods  (six  rockets  per  pod) ,  29  MLRS 
launchers  cuid  fire  control  panels,  168  reduced  range 
practice  rocket  pods,  29  MLRS  carriers  (modified  Bradley 
Fighting  Vehicles) ,  nine  MLRS  fire  control  proficiency 
trainers.  111  Army  Tactical  Missiles  emd  launch 
assemblies  (ATACMS) ,  200  SINCGARS  radios,  14  M577A2 
comoaocmd  post  carriers,  54  High  Mobility  Multi-Purpose 
Wheeled  Vehicles  (HMMWV) ,  four  M88  recovery  vehicles, 
300  night  vision  goggles  AN/PVS-7B,  miscellauieous 
wheeled  vehicles,  missile  systems  software,  U.S. 
Government  euid  contractor  engineering  and   logistics 
services,  U.S.  Government  Quality  Assurance 
Team(s) (QATs) ,  spare  euid  repair  parts,  personnel 
training  and  training  equipment,  publications  and 
technical  data.  Cooperative  Logistics  Supply  Support 
Arrangement  (CLSSA) ,  special  test  sets  and  support 
equipment,  maintenance  support  of  repaire±>le  material 
euid  other  related  elements  of  program  support. 

Militarv  Department:  Army  (JBA,  YRD,  BOL,  KVR,  KWC  and 

OFN) 

Sales  Commission.  Fee,  etc..  Paid.  Offered,  or  Agreed  to 
be  Paid:   None 

Sensitivity  of  Technology  Contained  in  the  Defense 
Article  or  Defense  Services  Proposed  to  be  Sold: 
See  Annex  attached. 


(vii)    Date  Report  Delivered  to  Congress:  q  g  q^q  ^ggg 


as  defined  in  Section  47(6)  of  the  Arms  Export  Control  Act 


V 
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,  .-:        POLICY  JUSTIFICATION 

Korea  -  Surface-tQ-Surface  Missile  .Sysfems 

The  Government  of  Korea  has  requested  the  purchase  of  271  Multiple 
Launch  Rocket  System  (MLRS)  rocket  pods  (six  rockets  per  pod) ,  29 
MLRS  launchers  auid  fire  control  panels,  168  reduced  range  practice 
rocket  pods,  29  MLRS  carriers  (modified  Bradley  Fighting  Vehicles), 
nine  MLRS  fire  control  proficiency  trainers.  111  Army  Tactical 
Missiles  and  launch  assemblies  (ATACMS) ,  200  SINCGARS  radios,  14 
M577A2  command  post  carriers,  54  High  Mobility  Multi-Purpose 
Wheeled  Vehicles  (HMMWV) ,  four  M88  recovery  vehicles,  300  night 
vision  goggles  AN/PVS-7B,  miscellaneous  wheeled  vehicles,  missile 
systems  software,  U.S.  Government  auid  contractor  engineering  auid 
logistics  services,  U.S.  Government  Quality  Assurance' 
Team(s) (QATs) ,  spare  and  repair  parts,  personnel  training  and 
training  equipment,  publications  euid  technical  data.  Cooperative 
Logistics  Supply  Support  Arrangem^it  (CLSSA) ,  special  test  sets  «uad 
support  equic»nent,  maintenauice  support  of  repaired>le  material  and 
other  related  elements  of  program  support.   The  es^^imated  cost  is 
$624  million. 

This  sale  will  contribute  to  the  foreign  policy  euad  national 
security  of  the  United  States  by  helping  to  improve  the  security  of 
a  friendly  country  which  has  been  euid  continues  to  be  em  important 
forc«  for  political  stability  and  economic  progress  in  Northeast 
Asia. 

This  is  the  first  sale  of  these  surface-to-surface  missile  systems 
to  Korea,  and  it  will  enable  the  Korean  Army  to  develop  a  defensive 
area  fire  capability  to  counter  hostile  long  range  artillery  and 
rocket  systems  as  well  as  enhance  its  interoperability  with  U.S. 
forces.   Korea  will  have  no  difficulty  absorbing  these  s\irf ace-to- 
surf  ace  missiles  into  its  armed  forces. 

The  sale  of  this  equipment  and  support  will  not  affect  the  basic 
military  balance  in  the  region. 

The  prime  contractor  will  be  Lockheed  Martin  Vought  Systems  (LMVS) , 
Dallas  Texas.   There  are  no  offset  agreements  proposed  to  be 
entered  into  in  connection  with  this  potential  sale. 

Implementation  of  this  sale  will  require  the  assignment  of  several^ 
U.S.  Government  Quality  Assurance  Teams  to  Korea  for  periods 
ranging  from  30  to  45  days  to  assist  in  the  delivery  and  deployment 
of  the  MLRS  and  ATACMS  missile  systems..  One  contractor  technical 
representative  will  be  assigned  in-country  for  a  minimum  period  of 
up  to  one  year  following  initial  deployment  of  the  missile  systems. 

There  will  be  no  adverse  impact  on  U.S.  defense  readiness  as  a 
result  of  this  sale. 
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Transmittal  No.  97-06 

Notice  of  Proposed  Issuance  of  Letter  of  Offer 

E>ursuant  to  Section  36(b)(1) 

of  the  Anns  Export  Control  Act 


Annex 
Item  No.  vi 


■'.*?■■ 


(vi) 


Sensitivity  of  Technology; 


1.    The  highest  level  of  classified  information 
required  to  be  released  for  training,  operation  auid  maintenance 
of  the  MLRS  is  Confidential.   The  highest  level  of  information 
which  could  be  revealed  through  reverse  engineering  of  the  end 
item  is  Confidential.   The  highest  level  of  information  which 
could  be  revealed  through  testing  of  the  end  item  is  Secret. 
Confidential  information  that  could  be  revealed  by  reverse 
engineering  pex^ains  to  vulnerabilities  and  weaknesses  of  the 
system.   Likewise,  Secret  information  could  be  revealed  oh 
vulnere±>ilities  and   weaknesses  through  testing  of  the  system. 
MLRS  technical  data  and   information  includes  Confidential  and 
Secret  reports  eund  data,  as  well  as  performance  and   capeO^ility 
data,  classified  Confidential/Secret.   The  hardware  for  MLRS  is 
Unclassified.   Software  is  classified  Secret  for  the  Fire 
Direction  Data  Manager,  the  Fire  Direction  System  and  the 
Improved  Fire  Control  System.   Software  for  the  Communications 
Distribution  Unit  is  classified  Confidential. 


2.  The  hardware  for  the  Army  Tactical  Missile  System 
(ATACMS)  is  Unclassified  while  the  software  is  classified 
Confidential.   The  highest  level  of  classified  information 
required  to  be  released  for  training,  operation,  and  maintenance 
of  ATACMS  is  Confidential.   The  highest  level  of  classified 
information  which  would  be  revealed  through  reverse  engineering 
or  testing  of  the  ATACMS  system  is  Secret. 

3.  Specific  areas  of  ATACMS  which  are  not  classified 
but  could  be  considered  sensitive  technology  include  the 
application  of  low-radar-cross-section  material  to  enhance  system 
survivability,  the  armored  and  camouflaged  ATACMS  container  which 
provides  additional  protection  and  reduces  vulnerability,  the 
Improved  Stabilized  Reference  Package /Posit ion  Determining  System 
(ISRP/PDS) ,  the  Payload  Interface  Module,  the  Improved 
Electronics  Unit  in  the  launcher  and  the  missile's  guidance, 
payload,  propulsion,  and  control  sections. 


Jt 
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^  .  *  '  4.   If  a  technologically  advanced  potential  adversary 
gained  access  to  this  information;  countermeasures  could  be 
developed  which  would  reduce  the  effectiveness  of  the  missile 
system. 

5.   A  determination  has  been  made  that  the  recipient 
country  can  provide  substantially  the  saune  degree  of  protection 
for  the  sensitive  technology  being  released  as  the  U.S. 
Government.   This  sale  is  necessary  in  furtheraince  of  the  U.S. , 
foreign  policy  euid  national  security  objectives  outlined  in  the 
Policy  Justification. 


(FR  Doc.  9&-32565  Filed  12-23-96;  8:45  am] 
DM  I  WO  COM  flOBB  01  C 


Joint  Advisory  Committee  on  Nuclear 
Weapons  Surety;  Meeting 

ACTION:  Notice  of  advisory  committee 
meeting. 

SUMMARY:  The  Joint  Advisory 
Committee  on  Nuclear  Weapons  Siuety 
will  conduct  a  closed  session  on  January 
13. 1997,  at  Science  Applications 
International  Corporation,  San  Diego. 
California. 

The  Joint  Advisory  Committee  is 
charged  with  advising  the  Secretary  of 
Defense,  Department  of  Energy,  and  the 
Joint  Nuclear  Weapons  Council  on 
nuclear  weapons  systems  surety 
matters.  At  this  meeting  the  Joint 
Advisory  Committee  will  receive 
classified  briefings  on  the  nuclear 
weapons  stockpile  and  Department  of 
Defense  nuclear  readiness. 

In  accordance  with  the  Federal 
Advisory  Conunittee  Act  (Pub.  L.  92- 
463,  as  amended,  Title  5,  U.S.C.  App.  11, 
(1988)),  this  meeting  concerns  matters, 
sensitive  to  the  interests  of  national 
security,  listed  in  5  U.S.C.  552b(c)(l) 
and  accordingly  this  meeting  will  be 
closed  to  the  public 

Dated:  December  18, 1996. 
LM.  Byniun, 

Alternate  OSD  Federal  Register  Liaison 
Officer,  Department  of  Defense. 

(FR  Doc.  96-32566  Filed  12-23-96;  8:45  am] 

WLUMO  COOe  SOOO  04  M 


Department  of  the  Army 

Notice  of  Procedure  for  Ot>tainlng 
Information  on  the  Military  Traffic 
Management  Command  Personal 
Property  Pilot  Program 

agency:  Military  Traffic  Management 
Command,  DOD. 
ACTION:  Notice. 


summary:  All  required  notices 
applicable  to  the  Military  Traffic 
Management  Command's  (MTMC) 
Personal  Property  Reengineering  Pilot 
Acquisition  will  be  published  in  the 
Commerce  Business  Daily.  In  addition, 
to  maximize  dissemination  of 
information  about  the  Pilot  Acquisition, 
information  will  be  also  posted  on  the 
MTMC  Worldwide  Web  home  page. 

FOR  FURTHER  INFORMATION  CONTACT: 
Cullen  Hutchinson,  Reengineering 
Personal  Property  Team,  Voice  . 
telephone:  (703)  681-6427;  fax:  (703) 
681-6883. 

ADDRESSES:  Headquarters,  Military 
Traffic  Management  Command,  ATTN: 
MTOP-Q/RPP,  5611  Columbia  Pike, 
Falls  Church.  Virginia  22041-5050. 

SUPPLEMENTARY  INFORMATION:  Notices 
pertaining  to  the  MTMC  Personal 
Property  Shipment  and  Storage  Program 
have  traditionally  been  placed  in  the 
Federal  Register.  The  reason  for  this  is 
that  the  current  program  is  exempt  bom. 
the  Federal  Acquisition  Regulation 
(FAR).  However,  since  the  MTMC 
Personal  Property  Reengineering  Pilot 
Acquisition  will  be  conducted  imder  the 
FAR.  all  required  notices  applicable  to 
this  solicitation  will  be  published  in  the 
Commerce  Business  Daily.  The 
Commerce  Business  Daily  remains  the 
official  source  for  information  and 
annoimcements  on  FAR-based 
acquisitions.  No  further  notices  about 
the  Pilot  Acquisition  will  be  published 
in  the  Federal  Register. 

In  addition  to  the  notices  in  the 
Commerce  Business  Daily,  interested 
parties  may  access  the  MTMC 
Worldwide  Web  home  page  at  "http:// 
mtmc.army.mil"  to  obtain  current 
information  on  the  Pilot  Program. 
Gregory  D.  Showalter. 
Army  Federal  Register  Liaison  Officer. 
[FR  Doc  96-32625  Filed  12-23-96;  8:45  am] 
MLLMQ  OOOC  3710-OS-M 


DEPARTMENT  OF  ENERGY 

Notice  of  Restricted  Eligibility  Support 
of  Fossil  Resource  Utilization 
Research  by  Historically  Black 
Colleges  and  Universities  and  Other 
Minority  Institutions 

AGENCY:  U.S.  Department  of  Energy 
(DOE),  Federal  Energy  Technology 
Center  (FETC). 
ACTION:  Notice  of  restricted  eligibility. 

SUMMARY:  The  Department  of  Energy 
aimoimces  that  it  intends  to  conduct  a 
competitive  Program  Solicitation  and 
award  financial  assistance  (grants)  to 
U.S.  Historically  Black  Colleges  and 
Universities  and  Other  Minority 
Institutions  in  support  of  iimovative 
research  and  developmrat  of  advanced . 
concepts  pertinent  to  fossil  resource 
conversion  and  utilization.  Applications 
will  be  subjected  to  a  technical  merit 
review  by  a  DOE  technical  panel,  and 
awards  will  be  made  to  a  limited 
number  of  appUcants  on  the  basis  of  the 
scientific  merit  of  the  application, 
application  of  relevant  program  policy 
factors,  and  the  availability  of  funds. 
Collaboration  with  private  industry  is 
encouraged. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. . 
John  R.  Colximbia,  U.S.  Department  of 
Energy,  Federal  Energy  Technology 
Center,  Acquisition  and  Assistance 
Division,  P.O.  Box  10940,  MS  921-143. 
Pittsburgh,  PA  15236-0940,  Telephone: 
(412)  892-6219,  FAX:  (412)  892-6216. 
The  solicitation  (created  in  Word  Perfect 
5.2  for  Windows)  will  be  released  on 
DOE'S  PETC  World  Wide  Web  Server 
Internet  System  (http:// 
www.petc.doe.gov/business)  on  or 
about  January  3, 1997.  If  applicants  do 
not  have  internet  capability  or 
experience  difficulty  accessing  the 
solicitation  files,  a  3.5"  double-sided/ 
high  density  diskette  copy  of  the 
solicitation  will  be  available,  upon 
receipt  of  a  written  request  submitted 
via  facsimile  (fax)  at  (412)  892-6216.  No 
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telephone  requests  will  be  honored  for 
request  of  disks. 

SUPPLSMENTARY  MFOfMATKM: 

Title  of  Solicitation 

"Support  of  Fossil  Resource 
Utilization  Research  by  Historically 
Black  Colleges  and  Universities  and 
Other  Minority  Institutions" 

Obfectives 

Through  Program  Solicitation  No. 
DE-PS22-97PC97201.  the  Department 
of  Energy  seeks  applications  h'om 
Historically  Black  Colleges  and 
Universities  (HBCUs)  and  Other 
Minority  Institutions  (OMIs)  and  HBCU/ 
OMI-affiliated  research  institutes  for 
innovative  research  and  development  of 
advanced  concepts  pertinent  to  fossil 
resource  conversion  ai^d  utilization.  The 
resultant  grants  are  intended  to 
maintain  and  upgrade  educational, 
training,  and  research  capabilities  of  our 
HBCXJ/CyMls  in  the  fields  of  science  and 
tectmology  related  to  fossil  energy 
resources;  to  foster  private  sector 
participation,  collaboration,  and 
interaction  with  HBCU/OMIs:  and  to 
provide  for  the  exchange  of  technical 
information  and  to  raise  the  overall 
level  of  HBCU/OMI  competitiveness 
with  other  institutions  in  the  field  of 
fossil  energy  research  and  development. 
Thus,  the  establishment  of  linkages 
between  the  HBCU/OMI  and  private 
sector  fossil  energy  community  is 
critical  to  the  success  of  this  program, 
and  consistent  with  the  Nation's  goal  of 
ensuring  a  future  supply  of  fossil  fuel 
scientists  and  engineers  ht>m  a 
previously  under-utilized  resource. 

EligibiUty 

Eligibility  for  participation  in  this 
Program  Solicitation  is  restricted  to 
Historically  Black  Colleges  and 
Universities  (HBCUs)  and  Other 
Minority  Institutions  (CA«fIs)  recognized 
by  the  Office  for  Civil  Rights  (OCR).  U.S. 
Oiepartment  of  Education,  and  identified 
on  the  OCR's  United  States  Department 
of  Education  U.S.  Accredited 
Postsecondary  Minority  Institutions  list 
in  effect  on  the  closing  date  of  the 
program  solicitation.  Applications 
submitted  by  any  institution  not  on 
OCR's  aforementioned  list  are  ineligible 
for  technical  evaluation  and  award.  For 
information  regarding  the  qualification 
criteria  and  process  of  becoming 
recognized  by  the  Education 
Department's  Office  for  Civil  Rights  as 
a  "Minority  Institution",  institutions 
should  contact  the  Education 
Department  directly  at  the  following 
address:  Mr.  Peter  A.  McCabe.  Office  for 
Gvil  Rights,  U.S.  Department  of 


Education,  Washington,  DC  20202, 
Telephone  (202)  205-9567. 

Note  The  Education  Department  should 
only  be  contacted  on  matters  related  to 
Institutional  status:  questions  regarding  tiie 
Program  Solicitation  should  be  directed  to 
Mr.  Ck)lujnbia  at  DOE  by  tele&csimile  on 
(412)  892-6216. 

Applications  from  HBCU/OMI- 
affiliated  research  institutes  must  be 
submitted  through  the  college  or 
university  with  which  they  are 
affiliated.  The  university  [not  the 
university-affiliated  research  institute) 
will  be  the  recipient  of  any  resultant 
DOE  grant  award. 

Applications  submitted  in  response  to 
the  solicitation  must  meet  the  following 
two  criteria:  The  Principal  Investigator 
or  a  Co-Principal  Investigator  must  be  a 
teaching  professor  at  the  submitting 
university  listed  in  the  application;  and 
at  least  one  student  registered  at  the 
university  is  to  be  compensated  for 
work  performed  in  the  conduct  of 
research  proposed  in  the  application. 
Although  it  is  not  required  as  an 
application  qualification  criterion, 
collaboration  with  the  private  sector  is 
encouraged,  and  applications  proposing 
private  sector  collaboration  may  be 
evaluated  more  favorably.  The 
solicitation  will  contain  a  complete 
description  of  the  technical  evaluation 
factors  and  relative  importance  of  each 
factor.  Collaboration  by  the  private 
sector  with  the  HBCU/OMI  may  be  in 
the  form  of  cash  cost  sharing, 
consultation,  HBCU/OMI  access  to 
industrial  facilities  or  equipment, 
experimental  data  and/or  equipment  not 
available  at  the  university,  or  as  a 
subgrantee/subcontractor  to  the  HBCU/ 
OMI. 

Areas  of  Interest 

In  order  to  develop  and  sustain  a 
national  program  of  HBCU/OMI 
research  in  advanced  and  fundamental 
fossil  fuels  studies,  the  Department  is 
interested  in  innovative  research  and 
development  of  advance  concepts 
pertinent  to  fossil  fuel  conversion  and 
utilization  limited  to  the  follo%ving 
seven  (7)  technical  topics: 
Topic  1 — Advanced  Environmental 

Control  Technology  for  Coal 
Topic  2 — Advanced  Coal  Utilization 
Topic  3 — Coal  Liquefaction  Technology 
Topic  4 — Heavy. Oil  Upgrading  and 

Processing 
Topic  5 — Advanced  Environmental  and 

Recovery  Technologies  for  Oil 
Topic  6 — Natural  Gas  Supply 
Topic  7 — Faculty/Student  Exploratory 

Grants 

Note:  This  is  the  only  topic  (Topic  seven 
(7))  under  this  Prognun  Solicitation  wherein 


the  inclusion  or  exclusion  of  private  sector 
collaboration  will  not  afiiBCt  the  technical 
evaluation  of  the  application. 

Awards 

DOE  anticipates  issuing  financial 
assistance  (grants)  for  each  project.  DOE 
reserves  the  right  tb  support  or  not 
support  any  or  all  applications  received 
in  whole  or  in  part,  and  to  determine 
how  many  awaJrds  may  be  made  through 
the  solicitation  subject  to  funds 
available  in  this  fiscal  year.  The 
limitation  on  the  maximum  DOE 
funding  for  each  selected  grant  to  be 
awarded  under  this  Program  Solicitation 
is  as  follows: 


Maximum 
award 

Topics  1-6: 

To  12  months  grant  dura- 
tion   „ 

13-24  months  grant  dura- 
tion   „ _ 

25-36  months  grant  dura- 

tioo 

Topic  7: 

To  12  months  grant  dura- 
tion   „ 

$80,000.00 
140,000.00 
200.000.00 

10,000.00 

Approximately  $780,000.00  is 
planned  for  this  solicitation.  The  total 
should  provide  support  for 
approximately  four  to  six  R&D 
application  selections  (Topics  1-6),  and 
approximately  two  to  four  faculty/ 
student  exploratory  application 
selections  (Topic  7). 

Solicitation  Release  Date 

The  Program  Solicitation  is  expected 
to  be  ready  for  release  on  or  about 
January  3, 1997.  Applications  must  be 
prepared  and  submitted  in  accordance 
with  the  instructions  and  forms 
contained  in  the  Program  Solicitation. 
To  be  eligible,  applications  must  be 
submitted  to  the  designated  DOE  office 
by  the  closing  date  specified  in  the 
Program  Solicitation  (anticipated  to-be 
on  or  about  February  26, 1997). 
Dale  A.  Siciliano, 

Contracting  Officer,  Acquisition  and 
Assistance  Division. 

[PR  Doc.  96-32647  Filed  12-23-96;  8:45  am) 
BNJJNQ  COOe  M60-01-P 


Environmental  Management  Site- 
Specific  Advisory  Board,  Roclcy  Flats 

AQBCY:  E)epartment  of  Energy. 
ACTION:  Notice  of  open  meeting. 

SUMMARY:  Pursuant  to  the  provisions  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L.  92-463, 86  Stat.  770)  notice  is 
hereby  given  of  the  following  Advisory 
Committee  meeting:  Environmental 


Federal  Register  /  Vol.  61,  No.  248  /  Tuesday.  December  24.  1996  /  Notices  67781 


Management  Site-Specific  Advisory 
Board  (EM  SSAB),  Roclcy  Flats. 
DATES:  Thursday,  January  2, 1997,  6 
p.m.-9:30  p.m. 

AOOR^SES:  Westminster  City  Hall, 
Lower-level  Multi-purpose  Room,  4800 
West  92nd  Avenue,  Westminster,  CO. 
FOR  FURTHER  INFORMATKM  CONTACT:  Ken 
Korkia,  Board/Staff  Coordinator,  EM 
SSAB-Rocky  Flats,  9035  North 
Wadsworth  Parkway,  Suite  2250,  . 
Westminster,  CO  80021,  phone:  (303) 
420-,7855,  fax:  (303)420-7579. 

SUPPLEMBfTARY  INFOmiATKNH: 

Purpose  of  the  Board:  The  purpose  of 
the  Board  is  to  make  recommendations 
to  DOE  and  its  regulators  in  the  areas  of 
environmental  restoration,  waste 
management,  and  related  activities. 

Tentative  Agenda: 

(1)  The  Board  will  hear  a  presentation 
on  the  results  of  a  community  needs 
assessment  performed  last  summer  by 
the  University  of  Colorado  School  of 
Nursing  and  the  JeiTerson  County 
Department  of  Health  and  Environment. 

(2)  Board  members  will  learn  about 
Rocky  Flats'  budget  process  in 
preparation  for  their  involvement  in 
reviewing  budget  documents  and 
providing  advice  on  the  Fiscal  Year 
1999  site  budget. 

Public  Participation:  The  meeting  is 
open  to  the  public.  Written  statements 
may  be  filed  with  the  Committee  either 
before  or  after  the  meeting.  Individuals 
who  wish  to  make  oral  statements 
pertaining  to  agenda  items  should 
contact  Ken  Korkia  at  the  address  or 
telephone  number  listed  above. 
Requests  must  be  received  5  days  prior 
to  the  meeting  and  reasonable  provision 
will  be  made  to  include  the  presentation 
in  the  agenda.  The  Designated  Federal 
Official  is  empowered  to  conduct  the 
meeting  in  a  fashion  that  will  facilitate 
the  orderly  conduct  of  business.  Each 
individual  wishing  to  make  public 
comment  will  be  provided  a  maximum 
of  5  minutes  to  present  their  comments. 
This  notice  is  being  published  less  than 
15  days  in  advance  of  the  meeting  due 
to  programmatic  issues  that  needed  to 
be  resolved. 

Minutes;  The  minutes  of  this  meeting 
will  be  available  for  public  review  and 
copying  at  the  Freedom  of  Information 
Public  Reading  Room,  lE-190,  Forrestal 
Building,  1000  Independence  Avenue, 
SW,  Washington,  DC  20585  between  9 
a.m.  and  4  p.m.,  Monday-Friday,  except 
Federal  holidays.  Minutes  will  also  be 
available  at  the  Public  Reading  Room 
located  at  the  Board's  office  at  9035 
North  Wadsworth  Parkway.  Suite  2250, 
Westminster,  CO  80021;  telephone  (303) 
420-7855.  Hours  of  operation  for  tiie 


Public  Reading  Room  are  9  a.m.  and  4 
p.m.  on  Monday  through  Friday. 
Minutes  will  also  be  made  available  by 
writing  or  calling  Deb  Thompson  at  fhe 
Board's  office  address  or  telephone 
number  listed  above. 

Issued  at  Washington,  DC  on  December  19, 
1996. 
Rachel  M.  Samuel. 

Acting  Depu  ty  A  dvisory  Committee    .• 

Management  Officer. 

(FR  Doc.  96-32643  Filed  12-23-96;  8:45  am] 
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Environmental  Management  Site- 
Specific  Advisory  Board,  Kirtland  Area 
Office  (Sandia) 

agency:  Department  of  Energy. 
ACTION:  Notice  of  open  meeting. 

SUMMARY:  Pursuant  to  the  provisions  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L.  92-463,  86  Stat.  770)  notice  is 
hereby  given  of  the  following  Advisory 
Committee  meeting:  Environmental 
Management  Site-Specific  Advisory 
Board,  Kirtland  Area  Office  (Sandia). 
DATES:  Wednesday,  January  15, 1997: 
6:50  pm-9:30  pm  (Mountain  Standard 
Time). 

ADDRESSES:  Indian  Pueblo  Cultural 
Center,  2401 12th  Street  NW, 
Albuquerque,  New  Mexico. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mike  Zamorski,  Acting  Manager, 
Department  of  Energy  Kirtland  Area 
Office,  P.O.  Box  5400,  Albuquerque.  NM 
87185  (505) 845-4094. 

SUPPLEMENTARY  INFORMATION: 

Purpose  of  the  Board:  The  purggse  of 
the  Board  is  to  make  recommendations 
to  EXDE  and  its  regulators  in  the  areas  of 
environmental  restoration,  waste 
management,  and  related  activities. 

Tentative  Agenda: 

6:50  p.m.  Public  Comment  Period 

7:00  p.m.  Approval  of  Agenda 

7.-05  p.m.  Approval  of  11/20/96  Minutes 

7:10  p.m.  Chair's  Report-^X3E/SNL  10- 
Year  Plan  Report 

7:15  p.m.  Issues  Committee  Report   " 

7:25  p.m.  Future  Land  Use  Management 
Areas  3-6 

7:45  p.m.  DOE — Present  and  Long-range 
Planning  for  the  Board 

8:00  p.m.  Break 

8:10  p.m.  Update  on  Corrective  Action 
Management  Unit  Design 

8:35  p.m.  Budget  Discussion/ Approval 

8:55  p.m.  DOE  FY  1997  Environmental 
Management  Budget 

9:15  p.m.  Agenda  Items  for  Next  Meeting 

9:20  p.m.  Public  Conunent 

9:25  p.m.  Announcement  of  Next  Meeting/ 
Ad)oum 
A  final  agenda  will  be  available  at  the 
meeting  Wednesday,  January  15, 1997. 


Public  Participation:!^^  meeting  is 
open  to  the  public  Written  statements 
may  be  filed  with  the  Committee  either 
before  or  after  the  meeting.  Individuals 
who  wish  to  make  oral  statements 
pertaining  to  agenda  items  should 
contact  Mike  Zamorski 's  office  at  the 
address  or  telephone  number  listed 
above.  Requests  must  be  received  5  days 
prior  to  the  meeting  and  reasonable 
provision  will  be  made  to  include  the 
presentation  in  the  agenda.  Tlie 
Designated  Federal  Official  is 
empowered  to  conduct  the  meeting  in  a 
fashion  that  will  facilitate  the  orderly 
conduct  of  business.  Each  individual 
wishing  to  make  public  comment  will 
be  provided  a  maximum  of  5  minutes  to 
present  their  comments. 

Minutes:  The  minutes  of  this  meeting 
will  be  available  for  public  review  and 
copying  at  the  Freedom  of  Information 
Public  Reading  Room,  lE-190,  Forrestal 
Building,  1000  Independence  Avenue, 
SW,  Washington,  DC  20585  between  9 
a.m.  and  4  p.m.,  Monday-Friday,  except 
Federal  holidays.  Minutes  will  also  be 
available  by  writing  to  Mike  Zamorski, 
Etepartment  of  Energy,  Kirtland  Area 
Office,  PO  Box  5400,  Albuquerque,  NM 
87185,  or  by  calUng  (505)845-4094. 

Issued  at  Washington,  DC  on  Decemlwr  19. 
1996. 

Rachel  M.  Samuel, 
Acting  Deputy  Advisory  Committee 
Management  Officer. 

[FR  Doc.  96-32645  Filed  12-23-96;  8:45  ami 
■LUNO  cooe  6«ao  ot-p 


Environmental  Management  Site- 
Specific  Advisory  Board.  Femald; 
Meeting 

AQBICY:  Department  of  Energy. 
ACTION:  Notice  of  open  meeting. 

SUMMARY:  Pursuant  to  the  provisions  of 
the  Federal  Advisory  Conunittee  Act 
(Pub.  L.  92-463,  86  Stat.  770)  notice  is 
hereby  given  of  the  following  Advisory 
Committee  meeting:  Environmental 
Management  Site-Specific  Advisory 
Board  (EM  SSAB),  Femald. 
DATES:  Saturday,  January  11, 1997 
(public  comment  session:  8:30  a.m.— 
12:30  p.m.,  12:00  p.m.— 12:15  p.m.) 
•ADDRESSES:  The  Alpha  Building,  10967 
Hamilton  Cleves  Highway,  Harrison, 
Ohio. 

FOR  FURTHER  INFORMATION  CONTACT:  John 
S.  Applegate,  Chair  of  the  Femald 
Citizens  Task  Force,  P.O.  Box  544,  Ross, 
Ohio  45061,  or  call  the  Femald  Qtizens 
Task  Force  office  (513)  648-6478. 

SUPPti^MBITARY  INFORMATION: 

Purpose  of  the  Board:  The  purpose  of 
the  Board  is  to  make  recommendations 
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to  DOE  and  its  regulators  in  the  areas  of 
future  use,  cleanup  levels,  waste 
disposition  and  cleanup  priorities  at  the 
Femald  site. 

Tentative  Agenda: 
8:30  a-m.— Call  to  Order 
8:30-8:45 — C3iair'8  RemarkB  and  New 

Businesa  -^ 

8:45-9:00 — Committee  Reports 
9:00-10:00 — Update  on  Silos 
10:00-10:15— Break 
10:15-11:00— Site  Recycling  Protocol 
11:00-12.-00— Site  Schedule  and  Budget 

Update 
12K)0-12:15— Opportunityjpr  Public  input 
12:lS-12:30^Wrap-Up 
12:30  p.m. — Adjourn 
A  final  agenda  will  be  available  at  the 
meeting,  Saturday,  January  11, 1997. 

Public  Participation:  The  meeting  Is 
open  to  the  public.  Written  statements 
may  be  filed  with  the  Board  chair  either 
before  or  after  the  meeting.  Individuals 
who  wish  to  make  oral  statements 
pertaining  to  agenda  items  should 
contact  the  Board  chair  at  the  address  or 
telephone  number  listed  above. 
Requests  must  be  received  5  days  prior 
to  the  meeting  and  reasonable  provision 
will  be  made  to  include  the  presentation 
in  the  agenda.  The  Designated  Federal 
OfBcial,  Gary  Stegner,  Public  Affairs 
Officer,  Ohio  Field  Office,  U.S. 
Department  of  Energy,  is  empowered  to 
conduct  the  meeting  in  a  fashion  that 
will  facilitate  the  orderly  conduct  of 
business.  Each  individual  wishing  to 
make  public  comment  will  be  provided 
a  maximum  of  5  minutes  to  present 
their  comments. 

Minutes:  The  minutes  of  this  meeting 
will  be  available  for  public  review  and 
copjring  at  the  Freedom  of  Information 
Public  Reading  Room,  lE-190,  Forrestal 
Building,  1000  Independence  Avenue, 
SW,  Washington,  DC  20585  between 
9:00  a.m.  and  4:00  p.m.,  Monday- 
Friday,  except  Federal  holidays. 
Minutes  will  also  be  available  by 
writing  to  John  S.  Applegate,  Chair,  the 
Femald  Qtizens  Task  Force,  P.O.  Box 
544,  Ross,  Ohio  45061  or  by -calling  the 
Task  Force  message  line  at  (513)  648- 
6478. 

Issued  at  Washington,  DC  on  December  19, 
1996. 

Rachel  M.  Samuel, 

Acting  Deputy  Advisory  Conunittee 

Management  Officer. 

[PR  Doc.  96-32646  Filed  12-23-96;  8:45  ami 
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Office  ol  Energy  Research 

Fusion  €nergy  Sciences  Advisory 
ConMnittoe 

agency:  Department  of  Energy. 


ACTION:  Notice  of  op«i  meeting. 

SUMMARY:  Pursuant  to  the  provisions  of 
the  J^ederal  Advisory  Committee  Act 
(Pub.  L.  92-463,  86  Stat.  770).  notice  is 
given  of  a  meeting  of  the  Fusion  Energy 
Sciences  Advisory  Committee. 
DATES:  Tuesday,  January  21, 1997. 12 
noon  to  6  p.m.,  Wednesday,  January  22, 
1997.  8:30  a.m.  to  6  p.m.,  Thursday, 
January  23, 1997, 8:30  a.m.  to  12  noon. 
AOORESSeS:  General  Atomics,  Inc.,  3550 
General'Atomics  Drive,  Bldg.  7.  Rm. 
217,  San  Diego,  California  92186. 
RW  FURTHER  INFORMATION  CONTACT: 
Albert  L  Opdenaker,  HI,  Executive 
Assistant,  Office  of  Fusion  Energy 
Sciences,  U.S.  Department  of  Energy, 
Germantown,  MD  20874,  Telephone: 
301-903-4941. 

SUPn.ae«TARY  INFORMATION: 
Purpoee  of  the  Meeting  '' 

The  Fusion  Energy  Sciences  Advisory 
Committee  has  been  charged  to  provide 
its  view  of  the  adequacy  of  the 
International  Thermonuclear 
Engineering  Reactor  (ITER)  Detailed 
Design  Report  as  part  of  the  basis  for  a 
United  States  Government  decision  tO 
enter  negotiations  on  the  terms  and 
conditions  for  an  agreement  for  the 
construction,  operation,  exploitation, 
and  decommissioning  of  ITER.  The 
Committee  has  been  asked  to  provide  its 
view  to  the  Department  of  Energy  by 
May  1,  1997. 

This  will  be  the  full  FESAC's  first 
meeting  to  deal  %vith  this  charge. 

Tentative  Agenda  ■      ■" 

Tuesday-Thursday,  January  21-23,  1997 

— Presentations  on  ITER  Design 
— Public  Comments  '- 

— Discussion  of  Next  Steps 

Public  Participation:  The  meeting  is 
open  to  the  public.  Written  statements 
may  be  filed  with  the  Committee  either 
before  or  after  the  meeting.  Members  of 
the  public  who  wish  to  make  oral 
statements  pertaining  to  agenda  items 
should  contact  John  Galambos  at  423- 
576-5436  (fax)  or  galambosjd@oml.gov 
(e-mail).  Requests  to  make  oral 
statements  must  be  received  5  days 
prior  to  the  meeting:  reasonable 
provision  will  be  made  to  include  the 
statement  in  the  agenda.  The 
Chairperson  of  the  Committee  is      ' 
empowered  to  conduct  the  meeting  in  a 
Eashion  that  will  facilitate  the  orderly 
conduct  of  business. 

Minutes:  The  minutes  of  this  meeting 
will  be  available  for  public  review  and 
copying  within  30  days  at  the  Freedom 
of  Information  Public  Reading  Room, 
IE-190,  Forrestal  Building,  1000 
Independence  Avenue,  SW.,      u.-  f>'. 


Washington,  DC,  between  9  a.m.  and  4 
p.m.,  Monday  through  Friday,  except 
Federal  holidays.  ^ 

Issued  at  Washington,  DC,  on  December  19, 
1996.  ; 

RadiBl  M.  Surael, 

Acting  Deputy  Advisory,  Committee 
Management  Officer. 

(FR  Doc.  96-32644  Filed  12-23-96;  8:45  ami 
8RJJN0  COM  Ma*-01-P 


Federal  Energy  Regulatory 
Commission 

[Dodwt  No.  CP97-14S-000] 

Enron  MAountain  Qathering,  Inc.;  Notice 
of  Petition  for  Declaratory  Order 

December  18, 1996. 

Take  notice  that  on  December  11.    . 
1996,  Enrt>n  Mountain  Gathering,  Inc 
(EMGI),  1400  Smith  Street,  Houston. 
Texas  77002,  filed  a  petition  under  Rule 
207  of  the  Commission's  Rules  of 
Practice  and  Procedure,  for  an  order 
declaring  that  upon  the  completion  of 
the  acquisition  by  EMGI  of  certain 
pipeline  facilities,  compression  facilities 
and  delivery  points  from  Northern 
Natural  Gas  Company  (Northern),  such 
facilities  acquired  by  EMGI  and  the 
services  provided  through  such  facilities 
will  not  be  subject  to  the  Commission's 
jurisdiction  under  Section  1(b)  of  the 
Natural  Gas  Act,  all  as  more  fully  set 
forth  in  the  application  on  file  with  the 
Commission  and  open  to  public 
inspection. 

Inirsuant  to  an  Asset  Purchase 
Agreement  dated  August  30, 1996, 
Northern  will  convey  to  EMGI  certain 
noncontiguous  facilities,  including 
appurtenances,  which  include  three  (3) 
transmission  lateral  compressor  stations 
located  in  Routt  and  Mesa  Counties, 
Colorado,  approximately  36  miles  of 
pipeline  with  diameters  of  4  and  6 
inches  and  delivery  point  facilities 
located  along  these  pipelines,  located  in 
Routt,  Moffat  and  Mesa  Counties, 
Colorado  and  Carbon  County, 
Wyoming.* 

Any  person  desiring  to  be  heard  or  to 
make  any  protest  with  reference  to  said 
application  should  on  or  before  January 
8, 1997,  file  with  the  Federal  Energy 
Regulatory  Commission,  Washington. 
D.C.  20426,  a  petition  to  intervene  or  a 
protest  in  accordance  with  the 
requirements  of  the  Commission's  Rules 
of  Practice  and  Procedure  (18  CFR 
385.214  or  385.211)  and  the  Regulations 
under  the  Natural  Gas  Act  (18  CFR 


<  On  October  16. 1996.  ^4orthem  filed  an 
application  in  Docket  No.  CP97-40-000  for  an  order 
permitting  and  approving  the  alxuidonment  of  tlie 
•ubiect  fccilitiea  and  servicat. 
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157.10).  Ail  protests  filed  with  ttie 
Commission  will  be  considered  by  it  in 
determining  the  appropriate  action  to  be 
taken  but  will  not  serve  to  make  the 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  tKNUime  a  party 
to  a  proceeding  or  to  participate  as  a 
party  in  any  hearing  therein  must  file  a 
petition  to  intervene  in  accordance  with 
the  Commission's  Rules. 
Linwood  A.  W«tM»ii,  Jr., 
Acting  Secretary. 
(FR  Doc.  96-32591  Filed  12-23-96;  8:45  am| 

BILUNQ  OOOE  in7-«1-«l 

(DeekM  No.  RP97-21-001] 

Florida  Gas  Transmission  Company; 
Notice  of  Complianca  Filing  of  Pro 
Forma  Tariff  Sheets 

December  18, 1996. 

Take  notice  that  on  December  16, 
1996,  Florida  Gas  Transmission 
Company  (EOT)  tendered  for  filing  the 
pro  forma  tariff  sheets  listed  on 
Attachment  A  hereto.  The  pro  forma 
tariff  sheets  listed  on  Attachment  B 
hereto  were  originally  filed  by  FGT  on 
October  1, 1996  and  are  being 
withdrawn  herein. 

FGT  states  that  the  instant  filing  is  in 
compliance  with  the  Commission's 
"Oder  on  Compliance"  issued 
November  15,  1996  on  FGT's  filing 
made  October  1, 1996  to  comply  with 
Order  No.  587  issued  July  17, 1996  in 
Docket  No.  RM96-1-000.  hi  addition, 
FGT  requests  waiver  to  defer 
implementation  of  the  gas  day  standards 
until  April  6, 1997,  concurrent  with  the 
springtime  change  to  Daylight  Savings 
Time. 

FGT  states  ttiat  this  requested  waiver 
is  consistent  with  the  Commission's 
recent  order  in  El  Paso  Natural  Gas 
Company,  77  FERC  61,176  (November 
15, 1996).  FGT  also  states  that,  in 
compliance  with  Order  No.  587,  it  will 
file  the  final  tariff  sheets  implementing 
the  GISB  standards  to  become  effective 
on  April  1, 1997  (and  on  April  6, 1997 
(Sheet  No.  100)  if  such  waiver  is 
granted). 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street  NE.,  Washington,  DC 
20426,  in  accordance  with  Section 
385.211  of  the  Commission's  Rules  and 
Regulations.  All  such  protests  must  be 
filed  on  or  before  January  6,  1997. 
Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Copies  of  this  filing  are 
on  file  with  the  Commission  and  are 


available  for  public  inspection  in  the 
Public  Reference  Room. 
Linwood  A.  Waison, 
Acting  Secretary. 

AttachiUent  A 

Substitute  Pro  Forma  Tariff  Sheets 
filed  herewith  to  become  effective  April 
1, 1997: 

Substitute  Third  Revised  Sheet  No.  102B 
Substitute  Fourth  Revised  Sheet  No.  117 
Substitute  Third  Revised  Sheet  No.  117A 
Substitute  First  Revised  Sheet  No.  118 
Substitute  Third  Revised  Sheet  No.  121 
Substitute  Third  Revised  Sheet  No.  135 
Substitute  First  Revised  Sheet  No.  168A 
Substihite  Fifth  Revised  Sheet  No.  169 

Substitute  Pro  Forma  Tariff  Sheet 
filed  herewith  to  become  effective  April 
6, 1997: 

Substitute  First  Revised  Sheet  Na  100 
Attachment  B 

Pro  Forma  Tariff  Sheets  filed  October 
1, 1996  which  are  withdrawn  herein: 

Second  Revised  Sheet  No.  48 
Second  Revised  Sheet  No.  50 
First  Revised  Sheet  No.  50A 
Third  Revised  Sheet  No.  101 
Fifth  Revised  Sheet  No.  119 
Seventh  Revised  Sheet  No.  120 
Fifth  Revised  Sheet  No.  143 
Fourth  Revised  Sheet  No.  144 

IFR  Doc.  96-32597  Filed  12-23-96;  8:45  ami 
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K  N  intsrslata  Gas  Transmission  Co.;  ■ 
Notice  of  Compliance  Rling 

[Dodwt  Na  RP96-29»-00«I 

December  18, 1996. 

Take  notice  that  on  December  16, 
1996  K  N  biterstate  Gas  Transmission 
Co.  (iCNI)  tendered  for  filing  certain 
revised  tarifi  sheets  in  compliance  with 
Commission's  Letter  Order  dated 
December  6. 1996  in  the  above 
referenced  proceeding,  in  particular, 
KNI  submitted  for  filing  the  following 
tariff  sheet  with  a  requested  effective 
date  of  August  1, 1996. 

Tliird  Revised  Voiuiiie  No.  1-A 

Third  Substitute  Original  Sheet  No.  4-D 

and 

iCNI  also  submitted  for  filing  the 
following  tariff  sheets  with  a  requested 
effective  date  of  October  1, 1996: 

Tliird  Revised  Virfiiiiie  No.  1-A 

Second  Sul>stitute  First  Revised  Sheet  No.  4- 

D 
Second  Substitute  Second  Revised  Sheet  No. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 


888  First  Street,  N.E»,  Washington,  D.C 
20426,  in  accordance  with  Rule  211  of 
the  Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.211).  All  such 
protests  must  be  filed  as  provided  in 
Section  154.210  of  the  Commission's 
Regulations.  Protests  filed  with  the 
Commission  will  be  considered  by  it  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make  the 
protestants  parties  to  the  proceeding. 
Copies  of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Linwood  A.  Watson,  Jr.. 
Acting  Secretary. 

(FR  Doc.  96-32593  Filed  12-23-96;  8:45  am] 
MLUNQ  COM  Cn7-01-«i 


[Doctot  Na  TIM7-1-54-O0(q 

Louisiana4levada  Transit  Company; 
Notice  of  Tariff  Filing 

December  18, 1996. 

Take  notice  that  on  December  16, 
1996,  Louisiana-Nevada  Transit 
Company  (LNT),  tendered  for  filing  as 
part  of  its  Second  Revised  FERC  Gas 
Tariff,  Volume  No.  1,  the  tariff  sheet 
listed  below,  to  be  effective  October  1, 
1996. 

Second  Revised  Sheet  No.  56 

Pursuant  to  Order  No.  472,  the 
Commission  has  authorized  pipeline 
companies  to  track  and  pass  through  to 
their  customers  their  annual  charges 
under  an  Annual  Charge  Adjustment 
(ACA)  clause.  The  1996  ACA  unit 
surcharge  approved  by  the  Commission 
is  $.0020  per  Mcf.  LNT  has  converted 
this  Mcf  rate  to  a  deleatherm  (Dth)  rate 
of  $.0020  per  Dth. 

Pursuant  to  Section  154.207  of  the 
Commission's  Regulations,  LNT 
requests  that  the  Commission  grant  any 
waivers  necessary  to  permit  the  tariff 
sheets  contained  herein  to  become 
effective  October  1, 1996. 

LNT  states  that  a  copy  of  its  filing  has 
been  served  upon  its  customers  and 
interested  state  commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  this  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street.  NE.  Washmgton,  DC  20426, 
in  accordance  with  Section  214  and  211 
of  the  Commission's  Rules  of  Practice 
and  Procedure,  18  CFR  385.214  and 
385.211.  All  such  motions  or  protests 
must  be  filed  in  accordance  with 
Section  154.210  of  the  Commission's 
Regulations.  Protestants  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
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protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  and  available  for 
public  inspection  in  the  PubUc 
Reference  Room. 
Linwoed  A.  Watson,  Jr., 
Acting  Secntary. 

(FR  Doc  96-32602  Filed  12-23-96;  8:45  am] 
MJJNQ  OOK  Sn?-*!-!* 


Federal  Enargy  Ragulatory 
Commiaaion 

[Proiect  No.  10806-002,  Wlaoonein] 


t  Hydraulic  Company; 
Talaccnfaranca  Maating  Notica 

DBCsmberlS.  1996. 

A.  Teleconference  Meeting  for  the 
Hatfield  Proiect  will  be  held  on  January 
13. 1997,  at  10:00  ajn.  (EST)  to  discuss 
whether  certain  licensing 
recommendations  are  outside  the  scope 
of  Section  10(j)  of  the  federal  Power 
Act. 

The  recommendations  under 
consideration  consist  of: 

•  Dam  safety  regulations,  project 
retirement  funds,  and  the  acquisition  of 
property  at  the  canal  backwaters  for 
recreation. 

•  Notification  of  Whitewater  boating 
clubs. 

•  A  200-fbot,  no-cut  buffar  zone  on 
riparian  company-owned  lands. 

•  A  target  impoimdment  elevation  of 
882.5  ±  0.25  feet  National  Geodetic 
Vertical  Datum  (NGVD)  and  a  power 
canal  surface  elevation  of  979.9  NGVD. 

•  A  follow-up  macrophyte  siirvey  and 
a  report  to  the  Commission  to  document 
any  changes  which  may  result  from  the 
restricted  impoundment  water  siirface 
elevation  of  882.5  feet  ±  0.25  feet. 

B.  file  following  parties  will 
participate  in  the  teleconference:  FERC 
st&S,  Wisconsin  Dep>artment  of  Natural 
Resources,  National  Park  Service. 

C  Any  interested  party  who  wants  to 
participate  in  this  teleconference,  please 
call  Ms.  Mary  Golato  (202)  219-2804  no 
later  than  January  6. 1997. 
Linwaod  A.  Wataoa,  |r. 
Acting  Secretary. 

[FR  Doc  96-32590  Filed  12-23-96;  6:45  am] 
■UJMQ  oooc  cn7-ai-M 

[DockM  No.  RP97-1-00a] 

Natlofiai  Fual  Qaa  Supply  Corporation; 
Notica  of  Compiianca  FUlng 

December  18. 1996. 

Take  notice  that  on  December  16, 
1996,  National  Fuel  Gas  Supply 
Corporation  (National  Fuel)  tendered  for 


filing  the  pro  forma  tariff  sheets  listed 
on  Appendix  A  to  the  filing,  to  its  FERC 
Gas  Tariff,  Third  Revised  Volume  No.  1, 
to  be  effective  April  1, 1997. 

National  Fuel  states  that  this  filing  is 
being  made  in  compliance  with  the 
Order  on  Compliance  Filing  issued  by 
the  Commission  on  November  15, 1996. 
The  order  directed  National  Fuel  to 
make  certain  revisions  to  its  pro  forma 
tariff  sheets  to  conform  to  the  standards 
adopted  by  GISB  and  incorporated  by 
the  Commission  in  Order  No.  587. 

National  Fuel  states  that  it  is  serving 
copies  of  the  filing  with  its  firm 
customers,  interested  state  ccNOunissions 
and  each  person  designated  on  the 
official  service  list  compiled  by  the 
Secretary.  National  Fuel  states  that 
copies  are  also  being  served  on  all 
interruptible  customers  as  of  the  date  of 
the  filing. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission. 
888  First  Street,  N.E.,  Washington,  D.C. 
20426,  in  accordance  with  Section 
385.211  of  the  Commission's  Rules  and 
Regulations.  All  such  protests  must  be 
filed  on  or  before  January  6, 1997. 
Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  Protestants  parties  to 
the  proceeding.  Copies  of  this  filing  are 
on  file  with  the  Commission  and  are 
available  for  public  inspection  in  the 
Public  Reference  Room. 
Linwood  A.  Wataon,  Jr., 
Acting  Secretary. 

(FR  Doc  96-32594  Filed  12-23-96;  8:45  am] 
iHJJNQ  cooc  STiT-at-ai 

[Docket  No.  RP97-191<-O00I 

National  Fual  Qaa  Supply  Corporation; 
Notica  of  Propoaad  Changaa  In  FERC 
Qaa  Tariff 

December  18, 1996. 

Take  notice  that  on  December  13, 
1996,  National  Fuel  Gas  Supply 
CorfKuration  (National  Fuel)  tendered  for 
filing  as  part  of  its  FERC  Gas  Tariff, 
Third  Revised  Volume  No.  1,  the  tariff 
sheets  listed  on  Appendix  A  to  the 
filing,  to  be  efiiective  January  13, 1997. 

National  Fuel  states  that  the  purpose 
of  this  filing  is  to  conform  National 
Fuel's  tariff  to  the  requirements  set  forth 
in  Subpart  C  of  Part  154  of  the 
Commission's  Regulations  and  Order 
No.  582,  issued  September  28, 1995  in 
Docket  No.  RM95-3-000.  Specifically, 
National  Fuel  is:  (a)  Submitting  a  title 
page;  (b)  revising  the  table  of  contents 
to  include  a  brief  description  of  each 
service;  (c)  updating  the  preliminary 


statement  to  reflect  the  feet  that 
National  Fuel  is  no  longer  principally 
engaged  in  the  business  of  producing 
natural  gas;  (d)  adding  new  GT&C 
Section  27,  describing  the  order  in 
which  National  Fuel  discounts  its  rates; 
(e)  adding  new  CT&C  Section  28, 
addressing  National  Fuel's  policy  on 
financing  or  construction  of  facilities;  (f) 
adding  new  GT&C  Section  29,  Usting 
reports  required  by  Commission  orders 
or  settlements  in  proceedings  initiated 
under  part  154  or  284  of  the 
commission's  Regulations;  and  (g) 
eliminating  the  index  of  customers  fitim 
the  tariff,  as  National  Fuel  is  in 
compliance  with  the  reporting 
requirements  of  Section  284.223. 

National  Fuel  states  that  it  is  serving 
copies  of  the  filing  with  its  firm 
customers  and  interested  state 
commissions.  National  Fuel  also  states 
that  copies  are  also  being  served  on  all 
interruptible  customers  as  of  the  date  of 
the  filing. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal   - 
Energy  Regulatory  Commission,  888 
First  Street.  N.E.,  Washington,  D.C. 
20426,  in  accordance  with  Sections 
385.214  and  385.211  of  the 
Commission's  Rules  and  Regulations. 
All  such  motions  or  protests  must  be 
filed  in  accordance  with  Section 
154.210  of  the  Commission's 
Regulations.  Protests  will  be  considered 
by  the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to,    ^ 
intervene.  Copies  of  this  filing  are  on 
file  with  the  Commission  and  are 
available  for  public  inspection  in  the 
Public  Reference  Room. 
Linwood  A.  Walaon.  Jr., 
Acting  Secretary. 

(FR  Doc  96-32600  Piled  12-23-96;  8:45  am] 
HLUNQ  COOE  t717-ai-M 


[Docket  No.  RP07-22-OO1] 

Nonham  Border  PIpailna  Company; 
Notica  of  Propoaad  Changaa  in  FERC 
Qaa  Tariff 

December  18, 1996. 

Take  notice  that  on  December  16, 
1996,  Northern  Border  Pipeline 
Company  (Northern  Border)  tendered 
for  filing  as  part  of  its  FERC  Gas  Tariff, 
First  Revised  Volume  No.  1,  the  pro 
forma  tariff  sheets  listed  on  Appendix  A 
hereto  to  become  effective  April  1, 1997. 

Northern  Border  states  that  this  filing 
is  made  in  compliance  with  Order  No. 
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587,  issued  in  Docket  No.  RM96-1-000 
on  July  17, 1996;  the  "Notice  Clarifying 
Procedures  for  Filing  Pro  Forma  Tariff 
Sheets",  issued  September  12, 1996;  and 
the  Commission's  Order  on  Compliance 
Filing  issued  November  15, 1996  in 
Docket  No.  RP97-22-000.  lliese  pro 
forma  tariff  sheets  reflect  the 
requirements  of  Order  No. ^87  that 
interstate  pipelines  follow  standardized 
procedures  for  critical  business 
practices — nominaticHis,  flowing  gas 
(allocations,  balancing,  and 
measurement),  invoicing,  and  capacity 
release. 

Northern  Border  states  that  copies  of 
this  filing  are  being  served  on  all 
afiiected  customers  and  appUcable  state 
regulatory  agencies. 

Any  person  desiring  to  protest  this 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Coounission, 
888  First  Street,  N.E.,  Washington,  D.C. 
20426,  in  accordance  with  Section 
385.211  of  the  Commission's  Riiles  and 
Regulations.  All  such  protests  must  be 
filwi  on  or  before  January  6, 1997. 
Protests  will  be  considered  by  the 
Commission  in  determining  die 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Copies  of  this  filing  are 
on  file  with  the  Commission  and  are 
available  for  public  inspection  in  the 
Public  Reference  Room. 
linwiMd  A.  Watmn,  Jr., 
Acting  Secretary. 

(FR  Doc  96-325M  Filed  12-23-96;  8:45  am] 
MUMO  COM  cnr-ai-M 


/ 


IDoctot  No.  nP97-17-001] 

Norttiem  Natural  Qas  Company;  Notice 
of  Complianoe  Filing 

Docomber  18, 1996. 

Take  notice  that  on  December  16, 
1996,  Northern  Natural  Gas  Company 
(Nortiiem),  tendered  for  filing  to  become 
part  of  its  FERC  Gas  Tariff,  the  followdng 
tariff  sheets  proposed  to  be  effective 
AprU  1, 1997: 

Pro  Foima  Fifth  Revised  Vdume  No.  1 


Substitute  Pro 
Substitute  Pro 
Substitute  Pro 
Substitute  Pro 
Substitute  Pro 
Substitute  Pro 
Substitute  Pro 
Substitute  Pro 
Substitute  Pro 
Substitute  Pro 
Substitute  Pro 
Substitute  Pro 
Substitute  Pro 


Fonna 
Forma 
Fonna 
Fonna 
Fonna 
Forma 
Fonna 
Fonna 
Fonna 
Fonna 
Fonna 
Fonna 
Fonna 


Sheet  Na 
Sheet  No. 
Sheet  No. 
Sheet  No. 
Sheet  No. 
Sheet  No. 
Sheet  No. 
Sheet  No. 
Sheet  No. 
Sheet  No. 
Sheet  No. 
Sheet  No. 
Sheet  No. 


204 

212 

215 

216 

257 

259 

260 

260A 

265 

270 

287 

287A 

288 


Reason  for  Filing 

On  October  1, 1996  Northern  filed  pro 
forma  tariff  sheets  to  comply  with  Order 
No.  587  in  Docket  No.  RM96-1-000 
(Final  Rule).  On  November  15, 1996  the 
Commission  issued  its  Order  on 
Compliance  Filing  (Commission's 
Order)  directing  Northern  to  file  revised 
pro  forma  tariff  sheets.  The  reason  for 
this  filing  is  to  comply  with  the 
Commission's  order. 

Northern  states  that  copies  of  the 
filing  were  served  upon  the  company's 
customers  and  interested  State 
Commissions. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  N.E.,  Washington,  D.C 
20426,  in  accordance  with  Section 
385.211  of  the  Commission's  Rules  and 
Regulations.  All  such  protests  must  be 
filed  on  or  before  January  6, 1997. 
Protests  will  be  considered  by  the 
Commission  in  determining  ihe 
appropriate  action  to  be  taken  in  this 
proceeding,  but  will  not  serve  to  make 
Protestant  a  party  to  the  proceeding. 
Copies  of  this  filing  are  on  file  with  the 
Commissi(Hi  and  are  available  for 
inspection. 
Llnwood  A.  Wataon,  Jr., 
Acting  Secretary. 

(FR  Doc  96-32595  Filed  12-23-96;  8:45  am] 
MLUNO  COOK  snr-aMi 


Panhanda  Eaatam  Una  ComfMny; 
Notloa  of  Section  4  niing 

[Docket  Na  RP97-188-00(q 

December  18, 1996. 

Take  notice  that  on  December  13, 
1996,  Panhandle  Eastern  Pipeline 
Company  (Panhandle)  tendered  for 
filing  pursuant  to  Section  4  of  the 
Natural  Gas  Act,  a  notice  of  termination 
of  gathering  services  which  Panhandle 
provides  on  gathering  fodlities  in 
Woods  County,  Oklahoma,  The 
Commission  has  authorized  the 
abandonment  of  these  facilities,*  and 
Panhandle  states  that  i^>on  termination 
of  the  gathering  services  these  facilities 
will  be  transferred  to  Equity  Gas 
Systems,  Inc.  Panhandle  requests  that 
the  termination  of  service  be  effective 
February  1, 1997. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  N.E.,  Washington,  D.C, 
20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rides  of 
Practice  and  Procedure.  Under  section 


154.210  of  the  Commission's 
Regulation,  all  such  motions  or  protests 
should  be  filed  on  or  before  December 
26, 1996.  Protests  will  be  considered  by 
the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on 
file  with  the  Commission  and  are 
available  for  public  inspection. 
Uawood  A.  Watson,  Jr., 
Acting  Secretary. 

(FR  Doc.  96-32599  Filed  12-23-96;  8:45  am] 
coot  snr-at-M 


>  See  77  FERC  161,140  (1996) 


[Docket  No.  RP97-192-000I 

Saa  Robin  Pipalina  Company;  Notloa 
of  Prepoaad  Changaa  In  FERC  Qaa 
TarW 

December  18. 1996: 

Take  notice  that  on  December  13, 
1996,  Sea  Robin  Pipeline  Company  (Sea 
Robin)  tendered  for  filing  as  part  of  its 
FERC  Gas  Tariff,  First  Revised  Volume 
No.  1,  the  tariff  sheets  set  forth  on 
Appendix  A  to  the  filing,  to  become 
effective  January  1, 1997. 

Sea  Robin  states  that  the  purpose  of 
this  filing  is  to  comply  with 
Commission  Order  Nos.  582  and  582-A 
prescribing  certain  procedural  ndes 
governing  the  form  and  composition  of 
interstate  natural  gas  pipeline  tariff 
including,  inter  aUa,  that  the  rates  set 
forth  in  all  natural  gas  companies'  tariffs 
be  stated  on  a  thermal  basis.  Sea  Robin 
proposes  to  state  all  of  its  rates  on  a 
Del^therm  (Dth)  basis  effective  January 
1, 1997,  since  the  Commission  has 
approved  Dth  to  be  the  standard  unit  for 
nominations,  allocations  and  Invoicing. 
Accordingly,  Sea  Robin  has  changed  aU 
references  in  its  Tariff  from  MMBtu  to 
Dth  in  addition  to  stating  its  reservation 
charges  and  calculations  for  firm  service 
on  a  Dth  basis.  These  tariff  changes  do 
not  impact  firm  shippers'  contract 
quantities  (in  Mcf)  and  do  not 
substantively  alter  the  charges  shippers 
pay  for  transportation  service  on  Sea 
Robin's  system. 

In  addition.  Sea  Robin  also  proposes 
other  clarifications  to  its  Tariff  required 
by  Order  Nos.  582  and  582-A,  sudi  as 
correction  of  its  title  page  and  revised 
references  to  the  Commission's 
Regulations  imder  Part  154  which  were 
changed  by  the  Orders.  Sea  Robin 
requests  the  Commission  to  grant  it  all 
waivers  necessary  to  place  these 
provisions  into  effect  January  1, 1997. 

Any  person  desiring  to  be  oeard  or  to 
protest  this  fihng  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
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Energy  Regulatory  Commission,  888 
First  Street,  N.E.,  Washington,  D.C 
20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedures.  All  such 
motions  md  protests  must  be  filed  in 
accordance  vrith  Section  154.210  of  the 
Commission's  Regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  acti(»  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  bcMCome  a  party 
must  file  a  motion  to  intervene.  Cbpies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room. 

Unweod  A.  Walaon,  Jr., 
Acting  Secntaiy. 
(FR  Doc.  96-32601  Piled  12-23-96;  8:45  am] 

HLUNQ  coos  (TIT-tl-M 


[Doctet  No.  RP97-18-001] 

Transweatem  Pipeline  Company, 
Notice  of  Proposed  Ctiangea  in  FERC 
Qaa  Tariff 

December  18. 1996. 

Take  notice  that  on  December  16, 

1996.  Transwestem  Pipeline  Company 
(Transwestem)  tendered  for  filing  the 
following  pro  forma  tariff  sheets: 

Eflacttre  April  l,19e7 

Substitute  Pro  Fonna  Sheet  Na  49 
Substitute  Pro  Fonna  Sheet  No.  80 
Substitute  Pro  Forma  Sheet  No.  80A 
Substitute  Pro  Fnma  Sheet  NO.  81E 

Transwestem  states  that  the  purpose 
of  this  filing  is  to  comply  with  the 
Commission's  "Order  on  Compliance" 
issued  November  15, 1996.  This  Order 
was  issued  in  response  to 
Transwestem 's  October  1, 1996  filing  to 
comply  with  Order  No.  587. 

Transwestem  states  that  copies  of  the 
filing  were  served  on  its  gas  utihty 
tnistomers,  interested  state 
commissions,  and  all  parties  to  this 
proceeding. 

Any  person  desiring  to  protect  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street.  N.E..  Washington,  D.C. 
20426,  in  accordance  with  Rule  211  of 
the  Commission's  Rules  of  Practice  and 
Procedure.  All  such  motions  or  protests 
should  be  filed  on  or  before  January  6, 

1997.  Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Copies  of  this  filing  are 


on  file  with  the  Commission  and  are 
available  for  public  inspection. 
Unwood  A  Walaoii,  Jr.,  '.'•- 

Acting  Secretary. 

[FR  Doc  96-32S96  Filed  12-23-96;  8:45  am) 
iUjNQ  oooe  snr-oi-M 

[DocicM  Na  I8M-17-4O0) 

Wllllama  Pipe  Line  Company;  Notiee 
Canceling  Technical  Conference 

December  18, 1996. 

On  August  2, 1996,  the  Secretary's 
office  issued  an  notice  in  the  captioned 
docket  deferring  a  technical  coriference 
on  William  Pipe  Line  Company's 
(Williams)  proposed  tariffs  and  tariff 
supplements.  This  was  done  because  on 
July  25, 1996,  Williams  filed  a  notice 
pursuant  to  18  CFR  341.13(b) 
withdrawing  the  proposed  tariffis  and 
tariff  supplements  at  issue  in  this 
proceeding.  Since  there  are  no 
comments  on  that  filing,  the  technical 
conference  is  canceled  and  the 
proceeding  discontinued. 
Linwood  A  Watnn,  Jr., 
Acting  Secretary. 

(FR  Doc.  96-32592  Filed  12-23-96;  8:45  am] 
iNJJNQ  OOOC  STir-ai-M 

[DodtM  No.  ER97-257-000,  et  aL] 

Entergy  Arttanaaa,  Inc.,  et  al.;  Electric 
Rate  and  Corporate  Regulation  Hllnga 

December  17, 1996. 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

1.  Entergy  Arkansas.  Inc.        :  ^ '  .*  -  <■ . 

(Dodtet  No.  ER97-257-000] 

Take  notice  that  on  November  27, 
1996,  Entergy  Arlcansas,  Inc.  tendered 
for  filing  an  amendment  in  the  above- 
referenrad  docket. 

Comment  date:  December  31, 1996,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

2.  Entergy  Services,  Inc. 

(Docket  No.  ER97-676-000) 

Take  notice  that  on  November  27, 
1996,  Entergy  Services,  Inc.  (Entergy 
Services),  on  behalf  of  Entergy 
Mississippi,  Inc.,  an  operating  company 
subsidiary  of  Entergy  Corporation, 
tendered  for  filing  an  Agreement 
between  Entergy  Mississippi.  Inc.  and 
South  Mississippi  Electric  Power 
Association  (SKCEPA).  Entergy  Services 
states  that  the  Agreement  sets  out  an 
additional  delivery  point  between 
Entergy  Mississippi,  Inc.  and  SMEPA. 

Comment  date;  December  31, 1996,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 


3.  Central  Power  and  Light  Company 
Public  Service  Corapeny  of  Oklalumia 
Southwestern  Electric  Power  Company 
West  Texas  Utilities  Company 

[Docket  Na  ER97-677-000] 

Take  notice  that  on  December  3, 1996, 
Central  Power  and  Light  Company 
(CPL),  Public  Service  Company  of 
Oklahoma  (PSO).  Southwestem  Electric 
Power  Company  (SWEPCO)  and  West 
Texas  Utilities  Company  (WTU) 
(collectively,  the  "Companies") 
tendered  for  filing  Service  Agreements 
establishing  DuPont  Power  Marlieting 
Inc.,  El  Paso  Energy  Marketing 
Company,  TransCanada  Power 
Corporation,  VTEC  Energy  and  Williams 
Energy  Services  Company  as  customers 
imder  the  terms  of  each  Company's 
CSRT-1  Tariff.  PSO  and  SWEPCO  each 
also  filed  Service  Agreements  with 
Municip>al  Light,  Water  &  Sewer,  and 
WTU  filed  a  Service  Agreement  with  the 
Qty  of  Weatherford,  Texas. 

The  Companies  request  an  effective 
date  of  November  3, 1996  for  each  of  the 
service  agreements  and,  accordingly, 
seek  waiver  of  the  Commission's  notice 
requirements.  Copies  of  this  filing  were 
served  on  the  seven  customers,  the 
Arlcansas  PubUc  Service  Commission 
and  the  Public  Utility  Commission  of 
Texas. 

Comment  date:  December  31, 1996,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

4.  New  England  Power  Company 

(Docket  No.  ER97-678-000] 

Take  notice  that  on  December  3, 1996, 
New  England  Power  Company  filed  an 
amended  Service  Agreement  for  Primary 
Service  ftx  Resale  to  its  Massachusetts 
affiliate,  Massachusetts  Electric 
Company,  under  NEP's  FERC  Tariff, 
Original  Volume  No.  1,  a  service 
agreement  with  Massachusetts  Electric 
Company  for  network  integration 
transmission  service  iwder  NEP's  FERC 
Electric  Tariff,  Original  Volume  No.  9, 
and  related  docimients. 

Comment  date:  December  31, 1996,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

5.  Louisville  Gas  and  Electric  Company 

(Docket  No.  ER97-679-000] 

Take  notice  that  on  December  2, 1996, 
Louisville  Gas  and  Electric  Company 
tendered  for  filing  a  request  to  transfer 
its  existing  TS  Transmission  Service 
Agreements  to  its  Open  Accei^ 
Transmission  Tariff. 

Comment  date:  December  31, 1996,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 
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6.  New  England  Power  Company 

[Docket  No.  ER97-€8O-00O| 

Take  notice  that  on  December  3, 1996, 
New  England  Power  Company  filed  an 
amended  Service  Agreement  /or  Primary 
Service  for  Resale  to  its  Rhode  Island 
afniiate,  The  Narragansett  Electric 
Company,  under  NEP's  FERC  Tariff, 
Original  Volume  No.  1,  a  service 
agreement  with  The  Narragansett 
Electric  Company  for  network 
integration  transmission  service  imder 
NEP's  FERC  Electric  Tariff,  Original 
Volume  No.  9,  and  related  documents. 

Comment  date:  December  31, 1996,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice.  ; 

7.  Vii:ginia  Electric  and  Power  ;  .; 
Company 

(Docket  No.  ER97-681-000) 

Take  notice  that  on  December  4, 1996, 
Virginia  Electric  and  Power  Company 
(Virginia  Power)  tendered  for  filing  a 
Service  Agreement  for  Non-Firm  Point- 
to-Point  Transmission  between  Sonat 
Power  Marketing  L.P.  and  Virginia 
Power  under  the  Open  Access 
Transmission  Tariff  to  Eligible 
Purchasers  dated  July  9,  1996.  Under 
the  tendered  Service  Agreement 
Virginia  Power  will  provide  non-firm 
point-to-point  service  to  Sonat  Power 
Marketing,  L.P.  as  agreed  to  by  the 
parties  under  the  rates,  terms  and 
conditions. 

Copies  of  the  ffling  were  served  upon 
the  Virginia  State  Corporation 
Commission  and  the  North  Carolina 
Utilities  Commission. 

Comment  date:  December  31, 1996,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

8.  The  Dayton  Power  and  Light 
Company 

(Docket  No.  ER97-682-000J  *         .•: 

Take  notice  that  on  December  4, 1996, 
the  Dayton  Power  and  Light  Company 
(Dayton)  submitted  service  agreements 
establishing  Dayton  Power  and  Light 
Company*  Energy  Services  Department; 
AIG  Trading  Corporation  as  customers 
under  the  terms  of  Dayton's  Open 
Access  Transmission  Tariff. 

Dayton  requests  an  effective  date  of 
one  day  subsequent  to  this  ffling  for  the 
service  agreements.  Accordingly, 
Dayton  requests  waiver  of  the 
Commission's  notice  requirements. 
Copies  of  this  filing  were  served  upon 
Dayton  Power  and  Light  Company, 
Energy  Services  E)epartment,  AIG 
Trading  Corporation,  and  the  Public 
Utilities  Commission  of  Ohio. 

Comment  date:  December  31, 1996,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 


9.  Northwest  Natural  Gas  Company 

(Docket  No.  ER97-683-0001 

Take  notice  that  on  December  4, 1996, 
Northwest  Natural  Gas  Company 
tendered  for  filing  an  Application  for 
Blanket  Authorizations,  Certain 
Waivers,  and  Order  Approving  Rate 
Schedule. 

Comment  date:  December  31, 1996,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

10.  Portland  General  Electric  Company 

(Docket  No.  ER97-684-000I 

Take  notice  that  on  December  5, 1996, 
Portland  General  Electric  Company 
(PGE)  tendered  for  filing  under  PGE's 
Final  Rule  pro  forma  (FERC  Electric 
Tariff  Original  Volume  No.  8,  Docket 
No.  OA96-137-000),  an  executed 
Service  Agreement  for  Non-Firm  Point- 
to-Point  Transmission  Service 
Agreement  with  Aquila  Power 
Corporation. 

PGE  requests  the  Commission  grant  a 
waiver  of  the  notice  requirements  to 
allow  the  Service  Agreement  to  become 
effective  November  25,  1996. 

A  copy  of  this  filing  was  caused  to  be 
served  upon  Aquila  Power  Corporation 
as  noted  in  the  filing  letter. 

Comment  date:  December  31, 1996,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

11.  Portland  General  Electric  Company 

(Docket  No.  ER97-685-0001 

Take  notice  that  on  December  S,  1996, 
Portland  General  Electric  Company 
(PGE)  tendered  for  filing  under  PGE's 
Final  Rule  pro  forma  (FERC  Electric 
Tariff  Original  Volume  No.  8,  Docket 
No.  OA96-137-000),  an  executed 
Service  Agreement  for  Non-Firm  Point- 
to-Point  Transmission  Service 
Agreement  with  UtiliCorp  United  Inc. 

PGE  requests  the  Commission  grant  a 
waiver  of  the  notice  requirements  to 
allow  the  Service  Agreement  to  become 
effective  November  25,  1996. 

A  copy  of  this  filing  was  caused  to  be 
served  upon  UtiliCorp  United  Inc.  as 
noted  in  the  filing  letter. 

Comment  date:  December  31, 1996,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

12.  Portland  General  Electric  Company 

(Docket  No.  ER97-686-0001 

Take  notice  that  on  December  5, 1996, 
Portland  General  Electric  Company 
(PGE)  tendered  for  filing  a  Revision  No. 
3  to  Exhibit  D  of  the  General  Transfer 
Agreement  for  Integration  of  Resources 
between  the  Bonneville  Power 
Administration  and  PGE,  Contract  No. 
DE-MS79-89BP92273,  (Portland 


General  Electric  Rate  Sdiedule  FERC 
No.  185). 

PGE  requests  the  Commission  grant  a 
waiver  of  the  notice  requirements  to 
allow  the  revisions  to  become  effective 
September  30, 1996. 

Copies  of  the  filing  have  been  served 
on  the  Bonneville  Power 
Administration. 

■  Comment  date:  December  31, 1996,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

13.  Commonwealth  Electric  Company 
Cambridge  Electric  Power  Company 

(Docket  No.  ER97-687-000] 

Take  notice  that  on  December  5, 1996, 
Commonwealth  Electric  Company 
(Commonwealth)  on  behalf  of  itself  and 
Cambridge  Electric  Light  Company 
(Cambridge),  collectively  referred  to  as 
the  "Companies",  tendered  for  filing 
executed  Service  Agreements  between 
the  Companies  and  Southern  Energy 
Marketing,  Inc.  (Southern  Energy). 

These  Service  Agreem«its  specify 
that  Southern  Energy  has  signed  on  to 
and  has  agreed  to  the  terms  and 
conditions  of  the  Companies'  Power 
Sales  and  Exchanges  Tariff  designated 
as  Conunon wealth's  Power  Sales 
Exchanges  Tariff  (FERC  Electric  Tariff 
Original  Volume  No.  3)  and  Cambridge's 
Power  Sales  and  Exchanges  Tariff  (FERC 
Electric  Tariff  Original  Volume  No.  5). 
These  Tariffis,  approved  by  FERC  on 
April  13, 1995,  and  which  have  an 
effisctive  date  of  March  20, 1995.  will 
allow  the  Companies  and  Southern 
Energy  to  enter  into  separately  schedule 
transactions  under  which  the 
Companies  will  sell  to  Southern  Energy 
capacity  and/or  energy  as  the  parties 
may  mutually  agree. 

The  Companies  request  an  effective 
date  as  specified  to  each  Service 
Agreement. 

Comment  date:  December  31, 1996,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

14.  The  Dayton  Power  and  Light 
Company 

(Docket  No.  ER97-68S-000I 

Take  notice  that  on  December  5, 1996, 
the  Dayton  Power  and  Light  Company 
(Dayton)  submitted  service  agreeiuents 
establishing  PECO  Energy  Company, 
Duke  Power  Company,  American 
Electric  Power  Service  Corporation, 
Vitol  Gas  &  Electric  LLC,  Loch  Power 
Services  Inc.,  InterCoast  Power 
Marketing,  AES  Power  Inc.,  and 
Williams  Energy  Services  Co.,  as  a 
customer  under  the  terms  of  Dayton's 
Market-Based  Sales  Tariff. 

Dayton  requests  an  effective  date  of 
one  day  subsequent  to  this  filing  for  the 
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service  agreements.  Accordingly. 
Dayton  requests  waiver  of  the 
Commission's  notice  requirements. 
Copies  of  this  filing  were  served  upon 
PECO  Energy  Company,  Duke  Power 
Company,  American  Electric  Power 
Service  Corporation,  Vitoi  Cas  &  Electric 
LLC,  Koch  Power  Services  Inc., 
InteiCoast  Power  Marketing,  AES  Power 
Inc.,  and  Williams  Energy  Services  Co. 
and  the  Public  Utilities  Commission  of 
Ohio. 

Comment  date:  December  31, 1996,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

15.  Wisconsin  Power  and  Li^t 
Conqiaiiy 

(Docket  No.  ER97-689-0001 

Take  notice  that  on  December  6, 1996, 
Wisconsin  Power  and  Light  Company 
(WP&L)  tendered  for  filing  a  Form  of 
Service  Agreement  for  Non-Firm  Point- 
to-Point  Transmission  Service 
establishing  Federal  Energy  Sales,  Inc. 
as  a  point-to-point  transmission 
customer  under  the  terms  of  WPAL's 
Transmission  Tariff. 

WP&L  requests  an  effective  date  of 
November  7, 1996,  and  accordingly 
seeks  waiver  of  the  Commission's  notice 
requirements.  A  copy  of  this  filing  has 
been  served  upon  the  Public  Service 
Commission  of  Wisccmsin. 

Comment  date:  December  31, 1996,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

16.  PECO  Energy  Company 

(Docket  No.  ERg7-690-000| 

Take  notice  that  on  December  6, 1996, 
PECO  Energy  Company  (PECO)  filed  a 
Service  Agreement  dated  December  2, 
1996  with  PECO  Energy  Company- 
Power  Team  (POWER  TEAM)  under 
PECO's  FERC  Electric  Tariff  Original 
Volume  No.  5  (Tariff).  The  Service 
Agreement  adds  Power  Team  as  a 
customer  under  the  Tariff. 

PECO  requests  an  effective  date  of 
July  9, 1996,  for  the  Service  Agreement. 

PECO  states  that  copies  of  this  filing 
have  been  supplied  to  POWER  TEAM 
and  to  the  Pennsylvania  Public  Utility 
Commission. 

Comment  date:  December  31, 1996.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

17.  New  York  State  Electric  &  Gas 
Corporation 

[Docket  No.  ER97-69t-000| 

Take  notice  that  on  December  6, 1996, 
New  York  State  Electric  &  Gas 
Corporation  (NYSEG),  filed  a  Service 
Agreement  between  NYSEG  and  Aquila 
Power  Corporation,  (Customer).  The 
Service  Agreement  specifies  that  the 


Customer  has  agreed  to  the  rates,  terms 
and  conditions  of  the  NYSEG  open 
acoess  transmission  tariff  filed  on  July  9. 
1996  in  Docket  No.  OA96-195-000. 

NYSEG  requests  waiver  of  the 
Commission's  sixty  day  notice 
requirements  and  an  effective  date  of 
November  13, 1996  for  the  Aquila 
Power  Corporation  Service  Agreement, 
NYSEG  has  served  copies  of  this  fihng 
on  The  New  Yoik  State  Public  Service 
Commission  and  on  the  Customer. 

Comment  date:  December  31, 1996,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

18.  Southern  Indiana  Gas  and  Electric 
Company 

(Docket  No.  ER97-692-00OI 

Take  notice  that  Southern  Indiana  Gas 
and  Electric  Company  (SIGECO)  on 
December  6, 1996,  tendered  for  filing 
fourteen  (14)  service  agreements  for 
market  based  rate  power  sales  under  its 
Market  Based  Rate  Tariff  with  the 
following  entities: 

1.  Stand  Energy  Corporation 

2.  Power  Company  of  America 

3.  Dupont  Power  Marketing,  Inc. 

4.  Equitable  Power  Services  Company 

5.  lUinova  Power  Marketing,  Inc. 

6.  Morgan  Stanley  Capital  Group,  Inc. 

7.  Southern  Energy  Marketing,  Inc. 

8.  Tennessee  Power  Company 

9.  CNG  Power  Services  Corporation 

10.  Federal  Energy  Sales,  Inc. 

11.  AES  Power.  Inc. 

12.  Rainbow  Energy  Marketing 
Corporation 

13.  Trans  Caiuida  Power  Corp. 

14.  Coral  Power,  LL.C. 

Copies  of  the  filing  were  served  upon 
each  of  the  parties  to  the  service 
agreements. 

Comment  date:  December  31, 1996,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

19.  Northern  States  Power  Company 

(Docket  No.  BR97-694-000J 

Take  notice  that  on  December  6, 1996, 
Northern  States  Power  Company 
(Minnesota)  (NSP)  tendered  for  filing 
the  Non-Firm  Point-to-Point 
Transmission  Service  Agreement 
between  NSP  and  Luveme  Municipal 
Utilities. 

NSP  requests  that  the  Commission 
accept  the  agreement  effective 
November  6,  1996,  and  requests  waiver 
of  the  Commission's  notice 
requirements  in  order  for  the  agreement 
to  be  accepted  for  filing  on  the  date 
requested. 

Comment  date:  December  31,  1996,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 


-20.  Northern  States  Power  Ckimpany 

(Docket  No.  ER97-69S-000J 

Take  notice  that  on  December  6. 1996, 
Northern  States  Power  Company 
(Minnesota)  (NSP)  tendered  for  filing 
the  Non-Firm  Point-to-Point 
Transmission  Service  Agreement 
between  NSP  and  Wisconsin  Power  and 
Light. 

NSP  requests  that  the  Commission 
accept  the  agreement  effective  January 
1, 1996,  and  requests  waiver  of  the 
Commission's  notice  requirements  in 
order  for  the  agreement  to  be  accepted 
for  filing  on  the  date  requested. 

Comment  date:  December  31, 1996.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

Standard  Paragraph 

E.  Any  person  desiring  to  be  heard  or 
to  protest  said  filing  should  file  a 
motion  to  intervene  or  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  N.E..  Washington,  D.C. 
20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  18  CFR  385.214).  All  such  motions 
or  protests  should  be  filed  on  or  before 
the  comment  date.  Protests  will  be 
considered  by  the  Conunission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Lois  D.  CasheU. 
Secretory. 
(PR  Doc.  96-32637  Filed  12-^3-96;  8:45  am) 

■HUNG  OOOe  •717-41-P 


[Docket  No.  EQ97-22-000.  et  al.] 

NRGenerating  Holdings  (No.9)  B.V.,  «t 
ai.;  Electric  Rate  and  Corporate 
Regulation  Filings 

December  18,  1996. 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

1.  NRGenerating  Holdings  (No.  9)  B.V. 

(Docket  No.  EC97-22-O00) 

On  December  12, 1996,  NRGenerating 
Holdings  (No.  9)  B.V.  ("Applicant"), 
with  its  principal  office  at ).). 
Viottastraat  46. 1071 JT.  Postbus  75458, 
1070  AL.  Amsterdam,  The  Netherlands, 
filed  with  the  Federal  Energy  Regulatory 
Commission  an  application  for 
determination  of  exempt  wholesale 
generator  status  pursuant  to  Part  365  of 
the  Commission's  Regulations. 
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Applicant  states  that  upon 
consummation  (^  a  pending  cash  tander 
oSbt  it  will  be  engaged  indirectly 
through  an  affiliate  as  defined  in 
Section  2(a)(ll)(B)  of  the  Public  Utility 
Holding  Company  Act  of  1935  (PUHCA) 
and  exclusively  in  the  business  of 
owning  all  or  part  of  one  or  more 
eligible  facilities  as  defined  in  Section 
32  of  PUHCA  and  selling  electric  energy 
at  wholesale  as  the  Commission  has 
interpreted  Section  32(b)  of  PUHCA.  In 
no  event  will  any  electric  energy  be  sold 
to  consiuners  in  the  United  States. 

Comment  date;  January  7, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice.  The 
Commission  will  limit  its  consideration 
of  comments  to  those  that  concern  the 
adequacy  or  accuracy  of  tbe  application. 

2.  Ohio  Edison  Company 

[Docket  Nos.  EC97-5-000  and  ERg7-tl3- 
000] 

Take  notice  that  on  December  2, 1996, 
Ohio  Edison  Company  tendered  for 
filing  an  amendment  in  the  above- 
referenced  dockets. 

Comment  date:  January  2, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

3.  Texas-Ohio  Power  Marketing,  Inc. 
CNB/Olympic  Gas  Services,  National 
Fuel  Rnources,  Inc.,  Enpower  Inc., 
Gateway  Enei^  Marketing,  North 
American  Power  Brokers,  Inc.,  Eagle 
Gas  Marketing  Company 

[Docket  Nos.  ER94-1676-009;  ER95-964- 
006;  ER95-1 3 74-004;  ER95-1752-002: 
ER9&-795-003;  ER96-11 56-002;  ER96- 
1503-001  (not  consolidated)] 

Take  notice  that  the  following 
informational  filings  have  been  made 
with  the  Commission  and  are  on  file 
and'available  for  inspection  and 
copying  in  the  Commission's  PubUc 
Reference  Room: 

On  December  5, 1996,  Texas-Ohio 
Power  Marketing.  Inc.  filed  certain 
information  as  required  by  the 
Commission's  October  31, 1994,  order 
in  I>ocket  No.  ER94-1676-000. 

On  November  13, 1996.  CNB/Olympic 
Gas  Services  filed  certain  information  as 
required  by  the  Commission's  July  10, 
1995,  order  in  Docket  No.  ER95-964- 
000. 

On  November  12, 1996,  National  Fuel 
Resources,  Inc.  filed  certain  information 
as  required  by  the  Commission's 
September  7, 1995,  order  in  Docket  No. 
ER95-1374-000. 

On  December  11, 1996,  Enpower  Inc. 
filed  certain  information  as  reqiiired  by 
the  Commission's  October  23, 1995, 
order  in  Docket  No.  ER95-1752-O0O. 

On  December  13, 1996,  Gateway 
Energy  Marketing  filed  certain 


information  as  required  by  the 
Commission's  March  7, 1996,  order  in 
Docket  No.  ERg&-7g5-O00. 

On  November  25, 1996,  North 
American  Power  Brokers,  Inc.  filed 
certain  information  as  required  by  the 
Commission's  April  24, 1996,  order  in 
Docket  No.  0196-1156-000. 

On  December  9, 1996,  Eagle  Gas 
Maiketing  Company  filed  certain 
information  as  required  by  the 
Conunission's  May  8, 1996,  order  in 
Docket  No.  ER96-1 503-000. 

4.  Allegheny  Pow«r  Service 
Corporatitni 

(Docket  No.  ER96-2463-001] 

Take  notice  that  on  November  4, 
1996,  Allegheny  Power  Service- 
Corporation  tendered  for  filing  on  behalf 
of  Monongahela  Power  Company,  The 
Potomac  Edison  Company  and  West 
Penn  Power  Company  (Allegheny 
Power)  filed  an  Amendment  No.  1  to 
Docket  No.  ER96-2463.000.  The  filing 
was  made  to  meet  the  Commission's 
requirement  that  Allegheny  Power 
imbundle  the  generation  and 
transmission  services  sold  imder  its 
filed  Standard  Generation  Service  Rate 
Schedule. 

Copies  of  the  filing  have  been 
provided  to  the  Pubhc  Utilities 
Commission  of  Ohio,  the  Pennsylvania 
Public  Utility  Commission,  the 
Maryland  Public  Service  Commission, 
the  Virginia  State  Corporation 
Commission,  the  West  Virginia  Public 
Service  Commission,  and  all  affected 
parties. 

Comment  date:  December  31, 1996,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

5.  Arizona  Public  Service  Company 

(Docket  No.  ER9fr-2741-002] 

Take  notice  that  on  November  15. 
1996,  Arizona  Public  Service  Company 
(APS)  tendered  for  filing  a  Wholesale 
Power  Agreement  No.  1  between  APS 
and  Idaho  Power  Company  which  was 
revised  to  reflect  unbimdling  of 
generation,  transmission  and  ancillary 
services  as  ordered  by  the  Commission 
on  October  18, 1996. 

A  copy  of  this  filing  has  been  served 
on  Idaho  Power  Company,  the  Idaho 
Public  Service  Commission  and  the 
Arizona  Corporation  Commission. 

Comment  date:  December  31, 1996,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

6.  Washington  Wato-  Power  Con^any 

(Docket  No.  ERg7-7-001] 

Take  notice  that  on  December  9, 1996, 
Washington  Water  Power  Company 
tendered  for  filing  its  compliance  filing 


in  response  to  the  Commission's  Letter 
Order  of  November  29, 1996  in  the 
above-referenced  docket. 

Comment  date:  January  3, 1997,  in 
accordance  with  Standard  Paragraph  E  • 
at  the  end  of  this  notice. 

7.  Kincaid  Generation  LXmC 

[Docket  No.  ER97-30-0001 

Take  notice  that  on  December  11, 
1996,  Kincaid  Generation,  L.L.C  filed 
an  amendment  to  its  application  that 
tendered  for  filing  its  FERC  Electric  Rate 
Schedule  No.  1  and  requested  certain 
waivers  of  the  Commission's 
Regulations. 

Comment  date:  January  2, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

8.  Northern  States  Power  Company 

[Docket  No.  ER97-649-O00] 

Take  notice  that  on  November  27. 
1996,  Northern  States  Power  Company 
(NSP)  tendered  for  filing  a  Networic 
Operating  Agreement  and  related 
Agreements  between  NSP  and 
Cooperative  Power  Association 

Comment  date:  January  2, 1997,  in 
accordance  with  Standarid  Paragraph  E 
at  the  end  of  this  notice. 

9.  Southern  California  Edison  Company 

(Docket  No.  ER97-693-000] 

Take  notice  that  on  December  6, 1996, 
Southern  CaUfomia  Edison  Company 
tendered  for  filing  a  Notice  of 
Cancellation  of  FERC  Rate  Schedule  No. 
12  and  all  its  supplements  thereto. 

Comment  date:  January  2, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

10.  Pacific  Gas  and  Electric  Company 

[Docket  No.  ERg7-€g&-000] 

Take  notice  that  on  December  6, 1996, 
Pacific  Gas  and  Electric  Company 
(PG&E),  tendered  for  filing  the  second 
and  third  Service  Agreements  under  its 
Open  Access  Transmission  Tariff. 

PG&E  proposes  that  these  Service 
Agreements,  as  may  be  subject  to  refund 
or  otherwise,  become  effective  on 
November  8, 1996  and  December  1, 
1996,  respectively.  PG&E  is  requesting 
any  necessary  waivers. 

Copies  of  this  filing  have  been  served 
upon  the  California  Public  Utilities 
Commission  and  San  Francisco  Bay 
Area  Rapid  Transit  District. 

Comment  date:  January  2, 1997  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

11.  Allegheny  Power  Service  Corp.,  et 
eL 

[Docket  No.  ER97-697-000] 

Take  notice  that  on  December  5, 1996. 
Allegheny  Power  Service  Corp., 
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Qeveland  Electric  lUiuninating 
Company,  Toledo  Edison  Company, 
Ohio  Edison  Company,  Pennsylvania 
Power  Company,  Southern  Company 
Services,  Inc.,  and  Virginia  Electric  4 
Power  Company,  tendered  for  filing  an 
agreement  entitled  the  GAPP 
Experiment  Participation  Agreement 
under  which  they  propose  to  reallocate 
transmission  revenues  under  flow  based 
pricing  principles.  The  filing  entities 
state  that  existing  rates  for  transmission 
service  are  not  affiected  by  this  filing  but 
only  the  allocation  of  revenues  under 
those  rates  among  participating  systems. 

Comment  date:  January  2,  1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

12.  MidAmerican  Energy  Company 

(Docket  No.  ER97-«98-000| 

Take  notice  that  on  December  6, 1996, 
MidAmerican  Energy  Company 
(MidAmerican),  106  East  Second  Street, 
Davenport.  Iowa  52801,  filed  with  the 
Commission  a  Non-Firm  Transmission 
Service  Agreement  with  The  Power 
Company  of  America  (The  Power 
Company)  dated  November  20,  1996, 
entered  into  pursuant  to  MidAmerican's 
Open  Access  Transmission  Tariff. 

.MidAmerican  requests  an  effective 
date  of  November  20, 1996  for  the 
Agreement  with  The  Power  Company, 
and  accordingly  seeks  a  waiver  of  the 
commission's  notice  requirement. 
MidAmerican  has  served  a  copy  of  the 
filing  on  The  Power  Company,  the  Iowa 
Utilities  Board,  the  Illinois  Commerce 
Commission  and  the  South  Dakota 
Public  Utilities  Commission. 

Comment  date:  January  2, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

13.  MidAmerican  Energy  Company 

[Docket  No.  ER97-699-000J 

Take  notice  that  on  December  6, 1996, 
MidAmerican  Energy  Company 
(MidAmerican),  106  East  Second  Street, 
Davenport,  Iowa  52801,  filed  with  the 
Commission  a  Service  Agreement  with 
Com  Belt  Power  Cooperative  (Com  Belt) 
dated  November  20, 1996,  entered  into 
pursuant  to  MidAmerican's  Rate 
Schedule  for  Power  Sales,  FERC  Electric 
Tariff,  Original  Volume  No.  5. 

MidAmerican  requests  an  effective 
date  of  November  20. 1996  for  the 
Agreement  with  Com  Belt,  and 
accordingly  seeks  a  waiver  of  the 
Commission's  notice  requirement. 
MidAmerican  has  served  a  copy  of  the 
Tiling  on  Com  Belt,  the  Iowa  Utilities 
Board,  the  Illinois  Commerce 
Commission  and  the  South  Dakota 
Public  Utilities  Commission. 


Comment  date:  January  2,  1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  df  this  notice. 

14.  Southern  Indiana  Gas  and  Electric 
Company 

(Docket  No.  ER97-70O-0001 

Take  notice  that  on  December  6, 1996. 
Southern  Indiana  Gas  and  Electric 
Company  (SIGECO),  tendered  for  filing 
fifteen  (15)  service  agreements  for  non- 
firm  transmission  service  under  Part  n 
of  its  Transmission  Services  Tariff  with 
the  following  entities: 

1.  Stand  Energy  Corporation 

2.  Power  Company  of  America.  The 

3.  Dupont  Power  Marketing,  Inc. 

4.  Equitable  Power  Services  Company 

5.  Ilunova  Power  Marketing,  Inc. 

6.  Moraan  Stanley  Capital  Group.  Inc. 

7.  Southern  Energy  Marketing,  Inc. 

8.  Tennessee  Power  Company 

9.  CNG  Power  Services  Corporation 

10.  Federal  Energy  Sales,  Inc. 

11.  AES  Power.  Inc. 

12.  Rainbow  Energy  Marketing        > 
Corporation 

13.  TransCanada  Power  Corp.  > 

14.  Noram  Energy  Services.  Inc. 

15.  Williams  Energy  Company 

2ies  of  the  filing  were  served  upon 
if  the  parties  to  the  service 
aents. 
Comment  date:  January  2, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

15.  Great  Bay  Power  Corporation 

(Docket  No.  BR97-701-0001 

Take  notice  that  on  December  6. 1996, 
Great  Bay  Power  Corporation  (Great 
Bay),  tendered  for  filing  a  service 
agreement  between  Niagara  Mohawk 
Power  Corporation  and  Great  Bay  for 
service  under  Great  Bay's  revised  Tariff 
for  Short  Term  Sales.  This  Tariff  was 
accepted  for  filing  by  the  Commission 
on  May  17. 1996,  in  Docket  No.  ER96- 
726-000.  "The  service  agreement  is 
proposed  to  be  effective  November  15. 
1996. 

Comment  date:  January  2, 1997.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

16.  Great  Bay  Power  Corporation 

(Docket  No.  ER97-702-OOOI 

Take  notice  that  on  December  6. 1996. 
Great  Bay  Power  Corporation  (Great 
Bay)  tendered  for  filing  a  service 
agreement  between  Plum  Street  Energy 
Marketing  and  Great  Bay  for  service 
under  Great  Bay's  revised  Tariff  for 
Short  Term  Sales.  This  Tariff  was 
accepted  for  filing  by  the  Commission 
on  May  17, 1996.  in  Docket  No.  ER96- 
726-000.  The  service  agreement  is 
proposed  to  be  effective  IDecember  1. 
1996.  .  -. 


Comment  date:  January  3, 1997,  in 
accordance  with  Standarid  Paragraph  E 
at  the  end  of  this  notice. 

17.  Enaoorce 

(Docket  No.  ER97-703-0001 

Take  notice  that  on  December  6. 1996. 
Ensource  (Ensource)  tendered  for  filing 
a  notice  of  cancellation  of  Ensource's 
FERC  Electric  Rate  Schedule  No.  1  to  be 
effective  immediately. 

Comment  date:  January  3. 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

18.  Duke  Power  Company 

(Docket  No.  BR97-704-000J 

Take  notice  that  on  December  6, 1996. 
Duke  Power  Company  (Duke)  tendered 
for  filing  a  Non-Firm  Transmission 
Service  Agreement  (TSA)  between 
Duke,  on  its  own  behalf  and  acting  as 
agent  for  its  wholly-owned  subsidiary. 
Nantahala  Power  and  Light  Company, 
and  Virginia  Electric  and  Power 
Company  (VEPCO).  Duke  states  that  the 
TSA  sets  out  the  transmission 
arrangements  under  which  Duke  will 
provide  VEPCO  non-firm  point-to-point 
transmission  service  under  Duke's  Pro 
Forma  Open  Access  Transmission 
Tariff.  Duke  requests  that  the  TSA  be 
made  effective  as  of  November  8, 1996. 

Comment  date:  January  3. 1997  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

19.  ProMark  Energy,  Inc. 

(Docket  No.  BR97-705-O00) 

Take  notice  that  on  December  9. 1996. 
ProMark  Energy,  Inc.  (ProMark) 
tendered  for  filing  an  application  for 
waivers  and  blanket  approvals  under 
regulations  of  the  Commission  and  for 
an  order  accepting  its  FERC  Electric 
Rate  Schedule  No.  1.  ProMark  is  a 
wholly-owned  subsidiary  of 
Consolidated  Edison  Company  of  New 
York. 

ProMark  intends  to  engage  in  electric 
capacity  and  energy  transactions  as  a 
marketer  and  broker.  In  those 
transactions,  ProMark  intends  to  charge 
market  rates  as  mutually  agreed  to  by 
ProMark  and  the  purchaser.  All  other 
terms  of  the  transactions  would  also  be 
determined  by  negotiation  between  the 
parties.  All  sales  and  purchases  will  be 
arms-length  transactions. 

Comment  date:  January  3, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

20.  Wisconsin  Public  Service 
Corporation 

(Docket  No.  BR97-706-000I 

Take  notice  that  on  December  9,  1996. 
Wisconsin  Public  Service  Corporation 
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(WPSC)  tendered  for  filing  an 
amendment  to  its  February  22, 1993, 
Agreement  with  the  City  of  Marshfield 
concerning  the  ownership  and  operation 
of  combustion  turbine  generation.  The 
amendment  implements  a  revision  to 
the  capacity  rating  of  the  West  Marinette 
Unit. 

Wisconsin  Public  Service  requests 
waiver  of  the  Commission's  Regulations 
to  permit  the  amendment  to  become 
effective  on  January  1, 1997. 

Comment  date:  January  3, 1997,  in 
accordance  with  Standarid  Paragraph  E 
at  the  end  of  this  notice. 

21.  Consolidated  Edison  of  New  York. 
Inc. 

(Docket  No.  ER97-707-O00I 

Take  notice  that  on  December  9, 1996, 
Consolidated  Edison  Company  of  New 
York,  Inc.  (Con  Edison)  tendered  for 
filing  an  application  for  order  approving 
rate  schedule  and  granting  certain 
authority. 

Con  Edison  intends  to  engage  in 
electric  capacity  and  energy  transactions 
as  a  marketer  and  broker.  In  these 
transactions.  Con  Edison  intends  to 
charge  market  rates  as  mutually  agreed 
to  by  Con  Edison  and  the  purchaser.  All 
other  terms  of  the  transactions  would 
also  be  determined  by  negotiation 
between  the  parties.  All  sales  and 
purchases  will  be  arms-length 
transactions. 

Comment  date:  January  3, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

22.  Cook  Inlet  Energy  Supply  Limited 
Partnership 

(Docket  No.  ERg7-708-000) 

Take  notice  that  Cook  Inlet  Energy 
Supply  Limited  Partnership  (Cook 
Inlet),  on  December  9, 1996,  tendered 
for  filing  proposed  changes  in  its  FERC 
Electric  Service  Tariff  Rate  Schedule  no. 
1.  The  changes  consist  of  restrictions  on 
the  sale  of  power  and  non-power  goods 
and  services  between  Cook  Inlet  and 
Portland  General  Electric  Company 
(PQE),  based  on  a  proposed  merger  that 
would  result  in  these  companies  being 
affiliates. 

Copies  of  the  filing  were  served  upon 
Cook  Inlet's  Jurisdictional  customers 
and  the  Oregon  Public  Utility 
Commission. 

.  Comment  date:  January  2, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

23.  Wisconsin  Public  Service 
Corporation 

(Docket  No.  ERg7-709-000) 

Take  notice  that  on  December  9, 1996, 
Wisconsin  Public  Service  Corporation 


(WPSC)  tendered  for  filing  an  executed 
Transmission  Service  Agreement 
between  WPSC  and  NorAm  Energy 
Services,  Inc.  The  Agreement  provides 
for  transmission  service  under  the  Open 
Access  Transmission  Service  Tariff, 
FERC  Original  Volume  No.  11. 

Comment  date: ianuary  3, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this-nolice. 

24.  Illinois  Power  Company 

[Docket  No.  ER97-71O-O00] 

Take  notice  that  on  December  9, 1996, 
Illinois  Power  Company  (Illinois 
Power),  tendered  for  filing  a  Power 
Sales  'Tariff,  Service  Agreement  under 
which  Wabash  Valley  Power 
Association,  Inc.  will  take  service  under 
Illinois  Power  Company's  Power  Sales 
Tariff.  The  agreements  are  based  on  the 
Form  of  Service  Agreement  in  Illinois 
Power's  tariff. 

Illinois  Power  has  requested  an 
effective  date  of  November  27, 1996. 

Comment  date:  January  3, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

25.  Wisconsin  Public  Service 
Corporation 

[Docket  No.  BR97-711-O0OI 

Take  notice  that  on  December  6, 1996, 
Wisconsin  Public  Service  Corporation 
(WPSC)  tendered  for  filing  an  executed 
Transmission  Service  Agreement 
between  WPSC  and  LG&E  Power 
Marketing  Inc.  The  Agreement  provides 
for  transmission  service  under  the  Open 
Access  Transmission  Service  Tariff, 
FERC  Original  Volume  No.  11. 

Comment  date:  January  3, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

26.  Wisconsin  Public  Service 
Corporation 

(Docket  No.  ER97-71 2-000] 

Take  notice  that  on  December  6, 1996, 
Wisconsin  Public  Service  Corporation 
(WPSC)  tendered  for  filing  an  executed 
Transmission  Service  Agreement 
between  WPSC  and  Consolidated  Water 
Power  Co.  The  Agreement  provides  for 
transmission  service  under  the  Open 
Access  Transmission  Service  Tariff, 
FERC  Original  Volume  No.  11. 

Comment  date:  January  3, 1997,  in 
accordance  with  Standard  Paragraph  £ 
at  the  end  of  this  notice. 

27.  Wisconsin  Public  Service 
Corporation 

(Docket  No.  ER97-713-000I 

Take  notice  that  on  December  6, 1996, 
Wisconsin  Public  Service  Corporation 
(WPSC)  tendered  for  filing  an  executed 
"Transmission  Service  Agreement 


-between  WPSC  and  Wisconsin  Power  & 
Light  Company.  The  Agreement 
provides  for  transmission  service  under 
the  Open  Access  Transmission  Service 
Tariff,  FERC  Original  Volume  No.  11. 
Comment  date:  January  3, 1997,  in 
accordance  with  Standaid  Paragraph  E 
at  the  end  of  this  notice. 

28.  Wisconsin  Public  Service 
Corporation 

(Docket  No.  ER97-714-000I 

Take  notice  that  on  December  6, 1996, 
Wisconsin  Public  Service  Corporation 
(WPSC)  tendered  for  filing  an  executed 
Transmission  Service  Agreement 
between  WPSC  and  Wisconsin  Electric 
Power  Company.  The  Agreemem 
provides  for  transmission  service  under 
the  Open  Access  Transmission  Service 
Tariff,  FERC  Original  Volume  No.  11. 

Comment  date:  January  3, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

29.  Wisconsin  Public  Service 
Corporation 

(Docket  No.  ER97-71S-000I 

Take  notice  that  on  December  6, 1996, 
Wisconsin  Public  Service  Corporati<m 
(WPSC)  tendered  for  filing  an  executed 
Transmission  Service  Agreement 
between  WPSC  and  MidCon  Power 
Services  Corp.  The  Agreement  provides 
for  transmission  service  under  the  Open 
Access  Transmission  Service  Tariff, 
FERC  Original  Volume -No.  11. 

Comment  date:  January  3,  1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

30.  Cinergy  Services,  Inc. 

(Docket  No.  OA97-83-^l00| 

Take  notice  Cinergy  Services,  Inc. 
(Cinergy)  on  December  9, 1996, 
tendered  for  filing  on  behalf  of  its 
operating  companies,  Tlie  Cincinnati 
Gas  &  Electric  Company  (CG&E)  and  PSI 
Energy.  Inc.  (PSI),  modifications  to  the 
Interchange  Agreement  between  Qnergy 
and  Williams  Energy  Services  Company. 

"The  modifications  are  being  made  to 
comply  with  the  unbundling 
requirement  for  coordination  contracts 
contained  in  the  Commission's  Order 
No.  888  by  the  December  31, 1996 
deadline. 

Cinergy  has  requested  an  effective 
date  of  January  1, 1997.  Copies  of  the 
.  filing  were  served  on  Williams  Energy 
Services  Company,  the  Kentucky  Public 
Service  Commission,  the  Public  Utilities 
Commission  of  Ohio  and  the  Indiana 
Utility  Regulatory  Commission. 

Comment  date:  January  8. 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 
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31.  Cfaiargj  Serrkas,  Inc. 

(Docket  No.  OA97-84-0001 

Take  notice  Cinergy  Services,  Inc. 
(Cinergy)  on  December  9, 1996,  ^ 
tendered  for  filing  on  behalf  of  its 
operating  companies,  The  Cincinnati 
Gas  &  Electric  Company  (CG&E)  and  PSI 
Energy,  Inc.  (PSI),  modifications  to  the 
Interchan^  Agreement  between  Cinergy 
and  niinova  Power  Marketing,  Inc. 

The  modifications  are  beii^  made  to 
comply  with  the  imbimdling 
requirement  for  coordination  contracts 
contained  in  the  Commission's  Order 
No.  888  by  the  December  31, 1996 
deadline. 

Cinergy  has  requested  an  effsctive 
date  of  January  1, 1997. 

Copies  of  tbie  filing  were  served  on 
niinova  Power  Marketing,  Inc.,  the 
Kentucky  Public  Service  Commission, 
the  Public  Utilities  Commission  of  Ohio 
and  the  Indiana  Utility  Regulatory 
Commission. 

Comment  date:  January  8, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

32.  Cinergy  Services,  Inc. 

[Docket  No.  OA97-8S-0001 

Take  notice  Cinergy  Services,  Inc. 
(Cinergy)  on  December  9, 1996. 
tendered  for  filing  on  behalf  of  its 
operating  companies.  The  Cincinnati 
Gas  &  Electric  Company  (CG&E)  and  PSI 
Energy,  Inc.  (PSI),  modifications  to  the 
Interchange  Agreement  between  Cinergy 
and  Sonat  Power  Marketing  LP. 

The  modifications  are  b^ng  made  to 
comply  with  the  unbundling 
requirement  for  coordination  contracts 
contained  in  the  Commission's  Order 
No.  888  by  the  December  31, 1996 
deadline. 

Cinergy  has  requested  an  effective 
date  of  January  1, 1997. 

Copies  of  the  filing  were  served  on 
Sonat  Power  Marketing  L.P.,  the 
Kentucky  Public  Service  Commission, 
the  Public  Utilities  Commission  of  C^ol 
and  the  Indiana  Utility  Regulatory 
Commission. 

Comment  date:  January  8, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

33.  Cinargy  Services,  Inc. 

(Docket  No.  OA97-8&-000J 

Take  notice  Cinergy  Services,  Inc. 
(Cinergy)  on  December  9, 1996, 
tendered  for  filing  on  behalf  of  its 
operating  companies.  The  Cincinnati 
Gas  k  Electric  Company  (CG&E)  and  PSI 
EniBrgy,  Ina  (PSI),  modifications  to  the 
Interchange  Agreement  between  Cinergy 
and  Phibro  Inc. 

The  modifications  are  being  made  to 
comply  %vith  the  unbundling 


requinmient  for  coordination  contracts 
contained  in  the  Commission's  Order 
No.  888  by  Ae  December  31. 1996 
deadline. 

Cinergy  has  requested  an  effective 
date  of  January  1. 1997. 

Copies  of  the  filing  were  served  on 
Phibro  Inc.  the  Kentiicky  Public  Swice 
Commission,  the  Public  Utilities 
Commission  of  Ohiaand  the  Indiana 
Utility  Regulatory  Commission. 

Comment  date:  January  8, 1997.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

34.  Cinergy  Services,  Inc. 

(Docket  No.  OA97-87-000] 

Take  notice  Cinergy  Services,  Inc. 
(Cinergy)  on  December  9, 1996, 
tendered  for  filing  on  behalf  of  its 
operating  companies.  The  Cincinnati 
Gas  &  Electric  Company  (CG&E)  and  PSI 
Energy,  Inc.  (PSI),  modifications  to  the 
Interchange  Agreement  between  Cinergy 
and  PadfiCorp  Power  Marketing,  Inc. 

The  modifications  are  being  made  to 
comply  with  the  unbundling 
requirement  for  coordination  contracts 
contained  in  the  Commission's  Order 
No.  888  by  the  December  31, 1996 
deadline. 

Cinergy  has  requested  an  effective 
date  of  January  1, 1997. 

Copies  of  the  filing  were  served  on 
PacifiCorp  Power  Marketing,  Inc..  the 
Kentucky  Public  Service  Qmunission. 
the  Public  Utilities  Commission  of  Ohio 
and  the  Indiana  Utility  Regulatory 
Commission. 

Comment  date:  January  8, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

35.  Conunonweahh  Edison  Company 

(Docket  No.  OA97-88-000] 

Take  notice  that  on  December  10. 
1996,  in  compliance  with  Order  No. 
888,  Commonwealth  Edison  Company 
(ComEd)  filed  an  imbundled  Power 
Sales  and  Reassignment  of  Transmission 
Rights  Tariff  (PSRT-1)  to  supersede  in 
its  entirety  the  PSRT-1  Tariff  currently 
on  file  with  the  Commission. 

ComEd  requests  that  the  imbimdled 
PSRT-1  become  effective  July  9, 1996 
for  those  customers  imder  the  Tariff 
whose  service  agreements  were 
executed  after  July  9. 1996,  and  that  the 
unbimdled  P^RT-l  become  effective 
December  31. 1996  for  those  customers 
who  service  agreements  were  executed 
on  or  before  July  9, 1996.  Copies  of  this 
filing  were  served  on  the  Illinois   . 
Commerce  Commission  nd  on  all-   ^  . 
ComEd 's  customere  which  have 
executed  a  PSRT— 1  service  agreement. 

Comment  date:  January  10, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 


Standard  Puvgraph 

E.  Any  person  desiring  to  be  heard  or 
to  protest  said  filing  should  file  a 
motion  to  intervene  or  protest  with  the 
Federal  Energy  Regulatory  Commission. 
888  First  Street,  N.E.,  Washington,  D.C, 
20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  18  CFR  385.214).  All  such  motions 
or  protests  should  be  filed  on  or  before 
the  comment  date.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Linwood  A-  Wataoo.  Jr., 
Acting  Secretary. 

(FR  Doc.  96-32639  Filed  12-23-96;  8:45  am] 
BiLUNG  COM  inr-ei-p 

[Proiact  No.  10806-002.  wq 

MOdwest  Hydraulic  Company;  Notfce  of 
'  Extension  of  Time  for  Comment  Period 
of  Draft  Environmental  Assessment  for 
ttie  Hatfield  Project 

December  18, 1996. 

The  deadUne  for  commenting  on  the 
Draft  Environmental  Assessment  for  the 
Hatfield  Project  No.  10805  has  been 
extended  until  January  3. 1997.^ 
Lois  D.  Cashell, 
Secretary. 

(FR  Doc  32589  Filed  12-23-96;  8:45  am] 
MUJNQ  cooe  sn7-ei-M 

[Proiact  Nos.  1750-000,  et  al.] 

Hydroelectric  Applications  [Wisconsin 
Electric  Power  Company,  et  al.];  Notice 
of  Applications 

Take  notice  that  the  following 
hydroelectric  applications  have  been 
filed  vyith  the  Commission  and  are 
available  for  public  inspection: 

la.  Type  of  filing:  Notice  of  Intent  to 
File  Applications  for  New  Licenses. 

b.  Project  No.:  1759. 

c.  Date  filed:  October  24, 1996. 

d.  Submitted  By:  Wisconsin  Electric 
Power  Company,  current  licensee. 

e.  Name  of  Project:  Midiigamme. 

f.  Location:  On  the  Michigamme  and 
Menominee  Rivers,  in  the  Townships  of 
Breitung,  Crystal  Falls,  Mansfield, 
Mastodon  and  Sagola,  Dickinson  and 


^Notice  o(  Availability  of  Draft  Bavironmantal 
AiMumant  iMued  10/2S/96  (61  FR  S6678, 11/4/ 
96). 
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Iron  Counties,  Michigan,  and  in  the 
Town  of  Florence,  Florence  County. 
Wisconsui. 

g.  Filed  Pursuant  to:  Section  15  of  the 
Federal  Power  Act,  18  CFR  16.6  of  the 
Commission's  regulations. 

h.  Effective  date  of  current  license: 
November  1.1974. 

i.  Expiration  date  of  current  license: 
December  31,  2001. 

j.  The  project  consists  of  three 
developments:  (1)  The  Way 
Development,  comprising:  (a)  the  Way 
Dam,  having  a  50-foot-high,  256-foot- 
long  concrete  arch  section,  a  25-foot- 
high,  1,725-foot-long  earth  embankment 
section,  a  27-foot-high,  1,215-foot-long 
earth  embankment  section,  a  12-foot- 
high,  1,338-foot- long  earth  embankment 
section,  a  14-foot-high,  555-foot-long 
earth  embankment  section,  an  11-foot- 
high,  121.8-foot-long  fuse  plug  section, 
a  27-foot-  high,  1,205-foot-long  earth 
embankment  section,  and  a  26-foot- 
high,  87.5-foot-long  concrete  gravity 
spillway  section  with  three  13.5-foot- 
high,  27.5-foot-long  Tainter  gates;  (b)  the 
Michigamme  Reservoir,  having  a 
119,950  acre-foot  storage  capacity  and  a 
6,400-acre  surface  area  at  normal  full 
simuner  pool  elevation  1,374.0  feet 
M.S.L.;  (c)  the  Way  Plant,  a  powerhouse 
containing  one  1,800-kW  generating 
unit;  (d)  a  4.160/69.000-volt,  2,000-kVA 
substation;  and  (e)  appurtenant 
facilities;  * 

(2)  The  Peavy  Falls  Development, 
comprising:  (a)  a  dam  having  a  73-foot- 
high,  200-foot-long,  five-bay  multiple 
ardi  concrete  section,  an  89-foot-long 
concrete  gravity  spillway  section  with 
thr6e  13.5-foot-high,  27.5-foot-long 
Tainter  gates,  a  20-foot-high,  80-foot- 
long  concrete  gravity  section,  a  42-foot- 
long  concrete  intake  section  having  two 
gated  bays,  and  a  40-foot-high,  194-foot- 
long  concrete  gravity  section;  a  reservoir 
having  a  34,250  acre-foot  storage 
capacity  and  a  2,900-acre  surface  area  at 
normal  full  pool  elevation  1,285.0  feet 
M.S.L.;  (c)  a  17-foot-diameter,  749-foot- 
long  concrete-lined  tunnel;  (d)  a  46-foot- 
diameter  concrete  surge  tank;  (e)  two 
106-foot-long  penstocks;  (f)  a 
powerhouse  containing  two  6,000-kW 
generating  units  for  a  total  installed' 
generating  capacity  of  12,000-kW;  (g)  a 
6,900/66,000-volt,  15-kVA  substation; 
and  (h)  appurtenant  facilities. 

(3)  The  Twin  Falls  Development, 
comprising:  (a)  a  dam  having  a  14-foot- 
high,  175-foot-Iong  earth  embankment 
section,  a  21-foot-high,  60-foot-long 
concrete  forebay  wall  section,  a  117- 
foot-long  concrete  forebay  wall  section, 
a  32-foot-high,  50-foot-long  concrete 
gravity  section,  a  43-foot-high,  174-foot- 
long  concrete  gravity  spillway  section 
with  four  15-foot-high,  29-fbot-long 


Tainter  gates  and  a  sluice  gate,  a  30-foot- 
high,  234-foot-long  concrete  gravity 
section,  two  earth  embankment  sections 
about  420  feet  long,  a  101-foot-long 
concrete  spillway  section  with  three  15- 
foot-high,  27-  foot-long  Tainter  gates, 
and  a  300-foot-long  earth  embankment 
section;  (b)  a  reservoir  having  a  960-acre 
surface  area  at  normal  full  pool 
elevation  1,114.0  feet  M.S.L.;  (c)  a  200- 
foot-long  canal;  (d)  nine  5-foot-diameter 
penstocks;  (e)  a  powerhouse  containing 
three  1,248-kW  generating  units  and  two 
1,200-kW  generating  units  for  a  total 
installed  generating  capacity  of  6,144- 
kW;  and  (f)  appurtenant  facilities. 

The  project  has  a  total  installed 
capacity  of  19,944-kW. 

k.  Pursuant  to  18  CFR  16.7, 
information  on  the  project  is  available 
at:  Wisconsin  Electric  Power  Company, 
Annex  Building  Room  A-265,  333  West 
Everett,  Milwaukee,  Wisconsin  53201. 
(414)  221-2500. 

1.  FERC  contact:  Charles  T.  Raabe 
(202)  219-2811 

m.  Pursuant  to  18  CFR  16.8, 16.9,  and 
16.10  each  application  for  a  new  license 
and  any  competing  license  applications 
must  be  filed  with  the  Commission  at 
least  24  months  prior  to  the  expiration 
of  the  existing  license.  All  applications 
for  license  for  this  project  must  be  filed 
by  December  31, 1999. 

2a.  Type  of  filing:  Notice  of  Intent  to 
File  An  Application  for  a  New  License. 

b.  Project  No.:  2072. 

c.  Date  filed:  October  24, 1996. 

d.  Submitted  By:  Wisconsin  Electric 
Power  Company,  current  licensee. 

e.  Name  of  Project:  Lower  Paint. 

f.  Location:  On  the  Paint  River,  in 
Mastodon  and  Crystal  Falls  Townships, 
Iron  County,  Michigan. 

g.  Filed  Pursuant  to:  Section  15  of  the 
Federal  Power  Act,  18  CFR  16.6  of  the 
Commission's  regulations. 

h.  Effective  date  of  original  license: 
January  1, 1952. 

i.  Expiration  date  of  original  license: 
December  31,2001. 

j.  The  project  consists  of:  (1)  the 
Lower  Paint  Dam  having  a  6-foot-high, 
128- foot-long  earth  embankment 
section,  a  101-foot-long  reinforced 
concrete  spillway  section  with  three  15- 
foot-high,  27-foot-long  tainter  gates,  a 
25-foot-high.  150-foot-long  concrete 
gravity  spillway  section,  and  a  17-foot- 
high,  316-foot-long  earth  embankment 
section;  (2)  a  reservoir  having  a  340-acre 
surface  area  at  normal  full  pool 
elevation  1,?85.5  fiaet;  (3)  a  7,350-foot- 
long,  89-foot- wide,  1,700-cfs-capacity 
diversion  canal  having  a  140-foot-long 
concrete  separation  wall,  a  1600-foot- 
long  earth  embankment,  and  a  450-foot- 
long  earth  embankment;  (4)  an  integral 


powerhouse  containing  one  100-kW 
generating  unit;  (5)  a  4B0/7.200-volt, 
150-kVA  substation;  and  (6) 
appurtenant  facilities; 

k.  Pursuant  to  18  CFR  16.7. 
information  on  the  project  is  available 
at:  Wisconsin  Electric  Power  Company, 
Annex  Building  Room  A-265. 333  West 
Everett.  Milwaukee,  Wisconsin  53201, 
(414) 221-2500. 

1.  FERC  contact:  Charles  T.  Raabe 
(202) 219-2811. 

m.  Pursuant  to  18  CFR  16.«,  16.9,  and 
16.10  each  application  for  a  new  license 
and  any  competing  license  applications 
must  be  filed  with  the  Commission  at 
least  24  months  prior  to  the  expiration 
of  the  existing  license.  All  applications 
for  license  for  this  project  must  be  filed 
by  December  31, 1999. 

3a.  Type  of  Application:  Amendment 
of  Exemption. 

b.  Project  No:  3065-007. 

c.  Date  Filed:  02/29/96. 

d.  Applicant:  Electro  Ecology,  Inc. 

e.  Name  of  Project:  Wappingers  Falls 
Project. 

f.  Location:  On  Wappingers  Creek,  in 
Dutchess  County,  New  Y(^. 

g.  Filed  Pursuant  to:  Federal  Power 
Act,  16  U.S.C.  §  791(a)-825(r). 

h.  Applicant  Contact:  Harry  A. 
Terbush,  16  Orbit  Lane,  Hopewell 
Junction.  NY  12533.  (914)  897-4194. 

i.  FERC  Contact:  Mohamad  Fayyad, 
(202)  219-2665. 

j.  Comment  Date:  January  27, 1997. 

k.  Description  of  Amendment:  The 
exemptee  proposes  to  install  a  new  25- 
kW  minimum  flow  turbine/generator 
unit  at  a  new  20-inch-diameter 
minimum  flow  pipe.  The  new  pipe 
would  be  used  for  maintaining  the 
project's  minimum  flow  requirement 
instead  of  an  existing  16-inch-diameter 
pipe. 

1.  This  notice  also  consists  of  the 
following  standard  paragraphs:  B,  Cl, 
and  D2. 

4a.  Type  of  Application:  Surrender  of 
Liicfinsfi 

b.  Project  No:  7890-014. 

c.  Licensee:  Matthew  J.  Bonaccorsi 
(deceased). 

d.  Name  of  Project:  Wendell  Dam 
Project. 

e.  Location:  Sugar  River.  Sullivan 
County.  NH. 

f.  Pursuant  to:  Federal  Power  Act.  16 
U.S.C.§§  791(a) -825(r). 

g.  Licensee  Contact:  Cynthia  Bennett 
Bonaccorsi.  138  Elm  Street,  Newport, 
NH  03773,  (603)  863-4238. 

h.  FERC  Contact:  Dean  C  Wi^t.  (202) 

219-2675. 
i.  Comment  Date:  January  21,  1997." 
j.  Description  of  Proposed  Action:  The 

licensee's  estate  proposes  to  surrender 
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the  licensee  because  it  has  determined 
that  completion  of  the  project  is  not 
economically  feasible. 

k.  This  notice  also  consists  of  the 
following  standard  paragraphs:  B,  Cl, 
andD2. 

5a.  Type  of  Filing:  Request  for 
Extension  of  Time  to  Commence  Project 
Construction. 

b.  Applicant :  Daniel  Nelson  Evans,  Jr. 

c.  Project  No.:  The  proposed  Henrietta 
Mills  Hydroelectric  Project.  FERC  No. 
10812-008,  is  to  be  located  on  the 
Second  Broad  River,  in  Rutherford 
County,  North  Carolina. 

d.  Date  Filed:  October  21. 1996. 

e.  Pursuant  to:  Public  Law  104-256. 

f.  Applicant  Contact:  Mr.  E)aniel 
Nelson  Evans,  Jr.,  212  Range  Road, 
Kings  Mountain,  NC  28086.  (707)  739- 
9710. 

g.  FERC  Contact:  Mr.  Lynn  R.  Miles, 
(202)  219-2671. 

h.  Comment  Date:  JANUARY  21, 
1997. 

i.  Description  of  the  Request:  Daniel 
Nelson  Evans,  Jr.  requests  that  tbe 
existing  deadline  for  the 
commencement  of  construction  of  FERC 
Project  No.  10812  be  extended  to 
October  29,  2000.  The  deadline  for 
completion  of  construction  will  be 
similarly  extended. 

j.  This  notice  also  consists  of  the 
following  standard  paragraphs:  B,  Cl, 
andD2. 

6a.  Type  of  filing:  Notice  of  Intent  to 
File  An  Application  for  a  New  License. 

b.  Project  No.:  2073. 

c.  Date  filed:  October  24,  1996. 

d.  Submitted  By:  Wisconsin  Electric 
Power  Company,  current  licensee. 

e.  Name  of  Project:  Michigamme  Falls. 

f.  Location:  On  the  Michigamme 
River,  in  Mastodon  Township,  Iron 
County,  Michigan. 

g.  Filed  Pursuant  to:  Section  15  of  the 
Federal  Povver  Act.  18  CFR  16.6  of  the 
Commission's  regulations. 

h.  Effective  date  of  original  license: 
November  1, 1951. 

i.  Expiration  date  of  original  license: 
October  31, 2001. 

j.  The  project  consists  of:  (1)  a  1,390- 
foot-long  dam  comprising:  (a)  a  51-foot- 
high.  345-foot-long  earth  embankment 
section  having  a  reinforced  concrete 
core  wall;  (b)  a  53-foot-high,  119-foot- 
long  concrete  gravity  section;  (c)  a  91- 
foot-long  intake  section  containing  six 
gated  bays;  (d)  a  70-foot-long  concrete 
gravity  section;  (e)  a  55-foot-high,  101- 
foot-long  concrete  spillway  section 
having  three  15-foot-high,  27-foot-long 
steel  tainter  gates;  and  (f)  a  703-foot-long 
earth  embankment  section  having  a 
reinforced  concrete  core  wall;  (2)  a 
reservoir  having  a  470-acre  surface  area 


and  a  9,100-acre-foot  storage  capacity  at 
normal  pool  elevation  1,190  feet  m.s.l.; 
(3)  a  33-foot-wide,  91-foot-long 
powerhouse  containing  two  4,800-kW 
generating  units  for  a  total  installed 
generating  capacity  of  9,60G-kW;  (4)  a 
4.160/69,000-volt.  lO.OQO-kVA 
substation;  and  (5)  appurtenant  -  . 

facilities; 

k.  Pursuant  to  18  CFR  16.7,    ■ 
information  on  the  project  is  availdble 
at:  Wisconsin  Electric  Power  Company, 
Annex  Building  Room  A-265,  333  West 
Everett,  Milwaukee,  Wisconsin  53201, 
(414)  221-2500. 

1.  FERC  contact:  Charles  T.  Raabe 
(202)  21&-2811. 

m.  Pursuant  to  18  CFR  16.8, 16.9,  and 
16.10  each  application  for  a  new  license 
and  any  competing  license  applications 
must  be  filed  with  the  Commission  at 
least  24  months  prior  to  the  expiration 
of  the  existing  license.  All  applications 
for  license  for  this  project  must  be  filed 
by  October  31, 1999. 

7a.  Type  of  filing:  Notice  of  Intent  to 
File  An  Application  for  a  New  License. 

b.  Project  No.:  2074. 

c  Date  filed:  October  24, 1996. 

d.  Submitted  By:  Wisconsin  Electric 
Power  Company,  current  licensee. 

e.  Name  of  Project:  Hemlock  Falls. 

f.  Location:  On  the  Michigamme 
River,  in  Crystal  Falls  and  Mansfield 
Townships,  Iron  County,  Michigan. 

g.  Filed  Pursuant  to:  Section  15  of  the 
Federal  Power  Act,  18  CFR  16.6  of  the 
Commission's  regulations. 

h.  Effective  date  of  original  license: 
November  1, 1951. 

i.  Expiration  date  of  original  license: 
October  31,  200i. 

j.  The  project  consists  of:  (1)  a  360- 
foot-long  dam  comprising:  (a)  a  17.5- 
foot-long  concrete  gravity  left  abutment 
section;  (b)  a  40.5-foot-high,  101.5-foot- 
long  spillway  section  having  three  16- 
foot-high,  27-foot-long  tainter  gates;  (c) 
a  15-foot-high.  15-foot-long  gravity 
section;  (d)  a  23-fbot  high.  98-foot-long 
gravity  section;  (e)  a  17.5-foot-high,  120- 
foot-long  concrete  spillway  section;  and 
(f)  a  17.5-foot-long  right  abutment         > 
section;  (2)  a  3.3-mile-long  reservoir 
having  a  75-acre  surface  area  and  a 
9,100-acre-foot  storage  capacity  at 
normal  pool  elevation  1,336  feet  m.s.l.; 
(3)  a  47-foot-wide,  88-foot-long  integral 
powerhouse  containing  a  2,800-kW 
generating  unit;  (4)  a  4,160/69,000-voh, 
3,000-kVA  substation;  and  (5) 
appurtenant  facilities; 

k.  Pursuant  to  18  CFR  16.7. 
information  on  the  project  is  available 
at:  Wisconsin  Electric  Power  Company, 
Annex  Building  Room  A-265,  333  West 
Everett,  Milwaukee,  Wisconsin  53201, 
(414)221-2500.  V— . 


I.  FERC  contact:  Charles  T.  Raabe 
(202)219-2811. 

m.  Pursuant  to  18  CFR  16.8. 16.9,  and 
16.10  each  application  for  a  new  license 
and  any  competing  license  applications 
must  be  filed  with  the  Commission  at 
least  24  months  prior  to  the  expiration 
of  the  existing  license.  All  applications 
for  license  for  this  project  must  be  filed 
by  October  31,  1999. 

8a.  Type  of  filing:  Notice  of  Intent  to 
File  An  Application  for  a  New  License. 

b.  Project  No.:  2064. 

c.  Date  filed:  November  12, 1996. 

d.  Submitted  By:  North  Central  Power 
Company,  Inc.  current  licensee. 

e.  Name  of  Project:  Winter. 

f.  Location:  On  the  East  Fork 
Chippewa  River.  Sawyer  Coimty, 
Wisconsin. 

g.  Filed  Pursuant  to:  Section  15  of  the 
Federal  Power  Act.  18  CFR  16.6  of  the 
Commission's  regulations. 

h.  Effective  date  of  original  license: 
December  1. 1951. 

i.  Expiration  date  of  original  license: 
November  30.  2001. 

j.  The  project  consists  of:  (1)  A  steel 
sheet  piling,  rock,  and  concrete 
diversion  dam;  (2)  a  0.4-mile-long  canal; 
(3)  a  forebay  structure;  (4)  penstocks;  (5) 
a  powerhouse  containing  a  269-kW 
generating  unit  and  a  356-kW  generating 
unit  for  a  total  installed  capacity  of  625- 
kW;  (6)  a  700-foot-long  tailrace;«(7)  a 
substation;  and  (8)  appurtenant 
facilities. 

k.  Pursuant  to  18  CFR  16.7, 
information  on  the  project  is  available 
at:  North  Central  Power  Co.,  Inc.,  104 
South  Pine  Street,  Crantsburg. 
Wisconsin  54840,  (715)  463-5371. 

1.  FERC  contact:  Charles  T.  Raabe 
(202) 219-2811. 

m.  Pursuant  to  18  CFR  16.8, 16.9,  and 
16.10  each  application  for  a  new  license 
and  any  competing  license  applications 
must  be  filed  with  the  Commission  at 
least  24  months  prior  to  the  expiration 
of  the  existing  license.  All  applications 
for  license  for  this  project  must  be  filed 
by  November  30, 1999. 

9a.  Type  of  Application:  Amendment 
of  License. 

b.  Project  No.:  2114-049. 

c.  Dated  filed:  October  8, 1996. 

d.  Applicant:  Public  Utility  District    - 
No.  2  of  Grant  County. 

e.  Name  of  Project:  Priest  Rapids. 

f.  Location:  The  project  is  located  on 
the  Columbia  River  in  Chelan.  Douglas, 
Kittitas,  Grant,  Yakima,  and  Benton 
Counties,  Washington. 

g.  Filed  pursuant  to:  Federal  Power 
Act,  16  U.S.C.  §  791(a)-«25(r). 

h.  Applicant  Contact:  Stephen  R. 
Brown,  Hydro  Engineering  Supervisor, 
Public  Utility  District  No.  2  of  Grant 
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County,  P.O.  Box  878,  Ephrata,  WA 
98823,  Phone:  (509)  754-3541. 

i.  FERC  Contact:  Buu  T.  Nguyen,  (202) 
219-2913. 

t  Comment  Date:  February  3, 1997. 
.  Description  of  Amendment:  The 
licensee,  Public  Utility  District  No.  2  of 
Grant  County,  requests  the 
Commission's  approval  to  replace  the 
turbines  at  Wanapum  Dam.  The 
proposed  replacement  will  increase  the 
turbine  output  from  87.6  NflW  to  105.9 
MW.  The  total  hydraulic  capacity  will 
increase  from  178.000  cfs  to  185,700  cfs 
(4.3%).  The  licensee  states  the 
replacement  is  needed  because  of 
ongoing  structural  and  hydraulic 
prc4)lems  with  the  existing  turbines. 

1.  This  notice  also  consists  of  the 
following  standard  paragraphs;  B,  Cl, 
and  02. 

10a.  Type  of  Filing:  Request  for 
Extension  of  Time  to  Commence  and 
Complete  Project  Construction. 

b.  Applicant :  Summit  Energy  Storage, 
Inc. 

c.  Project  No.:  The  proposed  Summit 
Pumped  Storage  Hydroelectric  Project, 
FERC  No.  9423-023,  is  to  be  located 
near  Norton  and  Wadsworth,  Summit 
and  Medina  Counties,  Ohio. 

d.  Date  Filed:  November  25, 1996. 

e.  Pursuant  to:  Public  Law  104-243. 

f.  Applicant  Cbntact: 

Ms.  C.  Cunningham,  Summit  Energy 
Storage,  Inc.,  One  Greenwich  Plaza, 
Greenwich,  CT  06830,  (203)  425-8850 

Donald  H.  Clarke,  Counsel  for  Licensee, 
Wilkinson,  Barker,  Knauer  &  Quinn, 
1735  New  York  Avenue,  N.W., 
Washington,  D.C.  20006,  (202)  783- 
4141 

g.  FERC  Contact:  Mr.  Lynn  R.  Miles, 
(202)  219-2671. 

h.  Comment  Date:  February  3, 1997. 
i.  Description  of  the  Request:  The 
licensee  requests  that  the  existing 


deadline  for  the  commencement  of 
construction  of  FERC  Project  No.  9423 
be  extended  to  April  11, 1999.  The 
deadline  for  completion  of  construction 
will  be  extended  to  April  1 1 ,  2005. 
j.  This  notice  also  consists  of  the 
following  standard  paragraphs:  B,  Cl, 
and  D2. 

Standard  Paragraphs 

B.  Comments,  Protests,  or  Motions  to 
Intervene — Anyone  may  submit 
comments,  a  protest,  or  a  motion  to 
intervene  in  accordance  with  the 
requirements  of  Rules  of  Practice  and 
Procedure,  18  CFR  385.210,  .211,  .214. 
In  determining  the  appropriate  action  to 
take,  the  Commission  will  consider  all 
protests  or  other  comments  filed,  but 
only  those  who  flle  a  motion  to 
intervene  in  accordance  with  the 
Commission's  Rules  may  become  a 
party  to  the  proceeding.  Any  comments, 
protests,  or  motions  to  intervene  must 
be  received  on  or  before  the  specified 
comment  date  for  the  particular 
application. 

Cl.  Filing  and  Service  of  Responsive 
Documents — Any  filings  must  bear  in    ' 
all  capital  letters  the  title 
"COMMENTS", 

"RECOMMENDATIONS  FOR  TERMS 
AND  CONDITIONS",  "PROTEST",  or 
"MOTION  TO  INTERVENE",  as 
applicable,  and  the  Project  Number  of 
the  particular  application  to  which  the 
filing  refers.  Any  of  the  above-named 
documents  must  be  Bled  by  providing 
the  original  and  the  number  of  copies 
provided  by  the  Commission's 
regulations  to:  The  Secretary,  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  N.E.,  Washington,  D.C. 
20426.  A  copy  of  any  motion  to 
intervene  must  also  be  served  upon  each 
representative  of  the  Applicant 
specified  in  the  particular  application. 


D2.  Agencq'  Comments — Federal, 
state,  and  local  agencies  are  invited  to 
file  comments  on  the  described 
application.  A  copy  of  the  application 
may  be  obtained  by  agencies  directly 
from  the  Applicant.  If  an  agency  does 
not  file  comments  within  the  time 
specified  for  filing  comments,  it  will  be 
presumed  to  have  no  comments.  One 
copy  of  an  agency's  comments  must  also 
be  sent  to  the  Applicant's 
representatives. 

Dated:  December  17, 1996,  Washington, 
DC 

Lob  D.  CmImU. 
Secretary. 

(PR  Doc.  96-32638  Filed  12-23-96;  8:45  am] 
BajjNG  COM  srir-ei-p 


Notice  of  Cases  Hied 

Office  of  Hearing  and  Appeals  Week 
of  Octolier  28  Througtt  Novemtier  1, 
1996 

During  the  Week  of  October  28 
through  November  1, 1996,  the  appeals, 
applications,  petitions  or  other  requests 
listed  in  this  Notice  were  filed  with  the 
Office  of  Hearings  and  Appeals  of  the 
Department  of  Energy. 

Any  person  who  will  be  a^rieved  by 
the  DOE  action  sought  in  these  cases 
may  file  written  comments  on  the 
application  within  ten  days  of 
publication  of  this  Notice  or  the  date  of 
receipt  of  actual  notice,  whichever 
occurs  first.  All  such  comments  shall  be 
filed  with  the  Office  of  Hearings  and 
Appeals,  Department  of  Energy, 
Washington,  D.C.  20585-0107. 

Date:  December  12, 1996. 
George  B.  Breznay, 

Director,  Office  of  Hearings  and  Appeals. 


List  of  Cases  Received  by  the  Office  of  Hearings  and  Appeals 

[Week  of  Odober  28  through  Novemt>er  1,  1996] 


Date 

Name  and  location  of  applicant 

Case  No. 

Type  of  sut>mission 

1(V28«6  

Research  Infomiation  Services,  Inc.  Wash- 

VFA-023i5 

/Appeal  of  an  Information  Request  Denial.  If  granted;  The 

ington,  DC. 

Septemt>er  25,  1995  Freedom  of  Information  Request 

Denial  issued  by  the  Office  of  Arms  Control  and  Norv 
proliferation  would  t>e  rescinded,  and  Research  Infonna- 

- 

tion  Services,  Inc.  would  receive  access  to  certain  DOE 
information. 

10/3096  

Lee  M.  Graham,  Monrovia,  Califonria 

VFA-0236 

/Appeal  of  an  Information  Request  Dertial.  If  granted:  The 

October  18,  1996  Freedom  of  Information  Request  De- 

' 

nial  issued  by  Albuquerque  Operations  Office  would  be 
rescinded,  and  Lee  M.  Graham  would  receive  access  to 
certain  DOE  information. 

10/31/96  ...;.- 

Gary  L.  Graham.  Spnngfield,  Missouri 

VFA-0237 

/Appeal  of  an  Information.  If  granted:  the  Octot>er  4,  1996 
Freedom  of  Information  Request  Denial  issued  by  West- 
em  Area  Power  Administration  would  be  rescinded,  and 
Gary  L.  Graham  would  receive  access  to  certain  DOE 

■ 

information. 
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List  of  Cases  Received  by  the  Office  of  Hearings  and  Appeals— Continued 

[W9ek  of  October  28  ttvough  Novemberl.  1996] 


Name  and  location  o(  appicani 


Case  No. 


Type  of  submission 


1(V31/96 
1(y31/96 

11/1/96  . 


Personnel  Security  Hearing 


Thonrtas  Starapehar,  Handersoa  Nevada 


Ctartes  Barry  DeLoach.  Savannah  River. 
Georgia. 


VSO-0121 


VFA-0239 


VWA-0014 


11/1/96 


Glen  Miller.  Seattle.  Washington 


VFA-0238 


Request  for  Hearing  under  10  C.F.R.  Part  710.  If  granted: 
An  IndMdual  employed  at  the  Department  of  Energy 
VMxJd  receive  a  hearing  under  10  C.F.R.  Part  710. 

/appeal  of  an  Information  Henderson.  Nevada  Request  De- 
nial If  granted:  The  October  3.  1996  Freedom  of  Infor- 
mation Request  Denial  issued  by  Nevads  Operations 
OHIoe  would  be  rescinded,  and  Thomas  Stampahar 
would  receive  access  to  certain  DOE  InformaMoa 

Request  tor  Hearing  urvler  Department  of  Energy  Contrac- 
tor Employee  Protection  Program.  If  granted  A  hearing 
under  10  C.F.R.  Pari  708  would  be  held  on  the  com- 
plaint of  Charles  Barry  DeLoach  that  reprisals  were 
taken  agairat  him  by  management  offlctais  of  the  Wes- 
ttof^KMSe  Savarwtth  River  Company  as  a  consequerve 
of  his  having  dtodoeed  safety/health  cqpcems  reiatad  to 
lealdng  drums  in  the  oil  storage  area  of  the  site;  con- 
cerns about  the  quality  of  ttw  site  drinking  water,  poterv 
tial  radtetion  and  noise  exposures;  faulty  wetos  or  faulty 
pipes  that  couU  result  In  contamirwtton;  and  ttw  ab- 
sence from  his  personal  medical  records  of  informatton 
regardtog  a  potential  asbestos  exposure. 

Appeal  of  an  Information  Request  Denial  If  granted:  The 
October  7,  1996  Freedom  of  Intormatfon  Request  Denial 
issued  by  the  Atouquerque  Operatfons  OfSce  wouM  be 
rescinded,  and  Glen  MHner  wouU  receive  access  to  oer- 

Wn  UUC  NIRNIIIHDOn. 


(FR  Doc  96-32649  Piled  12-23-96;  8:45  am] 


Office  of  Hearings  and  Appeals 


Nodoe  of  Caaea  nied  During  the  Week 
of  November  4  TTtrough  November  8, 
1996 

During  the  Week  of  November  4 
through  November  8, 1996.  the  appeals. 


applicatioiis,  petitions  or  other  requests 
listed  in  this  Notice  were  filed  with  the 
Office  of  Hearings  and  Appeals  of  the 
Department  of  Energy. 

Any  person  who  will  be  aggrieved  by 
the  DOE  action  sought  in  these  cases 
may  file  written  comments  on  the 
application  Mrithin  ten  days  of 
publication  of  this  Notice  or  the  date  of 
receipt  of  actual  notice,  whichever 
occurs  first.  All  such  comments  shall  be 


filed  with  the  Office  of  Hearings  and 
Appeals,  Department  of  Energy. 
Washington.  D.C  20585-0107. 

Dated:  December  12, 1996. 
Geoi^  B.  Brasnay. 
Director.  Office  ofHearing/B  and  Appeals. 


UST  OF  Cases  Received  by  the  Office  of  Hearings  and  Appeals 

[Week  of  Ndvember  4  through  November  8, 1996] 


Date 

Name  and  location 
ofappiicartf 

Case  No. 

Type  of  sutXTissfon 

11/4«6 

11/4/96 

11/4«6 

Douglas  A.  Hol- 
man,  SevierviHe, 
Tennessee. 

Personnel  Security 

Hearing. 

Personnel  Security 
Hearing. 

Bechtel  National, 
Inc.,  Sari  Fran- 
cisco, Caiifomia. 

Fme  Truck  Line. 
Inc.,  Fort  Smith, 
/kricansas. 

VFA-0240 

VSO-0122 
VSO-0123 
DFAr^41 

RR272-264 

Apped  of  an  Informatton  Request  Denial.  If  granted:  The  October  17,  1996 
Freedom  of  Information  Request  Dental  issued  by  the  Oak  Ridge  Office 
wouto  be  rescinded,  and  Douglas  A.  Holman  wouU  receive  access  to  cer- 
tain Department  of  Energy  information. 

Request  for  Hearing  under  10  C-F.R.  Part  710.  If  granted:  An  IndMdual  em- 
ployed at  the  Department  of  Energy  wouM  recerve  a  hearing  under  10 
C.F.R.  Part  710.    , 

Request  for  Hearing  under  10  C.F.R.  Part  710.  If  granted:  An  indivklual  em- 
ptoyed  at  the  Department  of  Energy  wouU  receive  a  hearing  under  ID 
C.F.R.  Part  710. 

11/6/96 

11/6«6 „.... 

Appeal  of  an  information  Request  Denial,  if  granted:  The  October  l,  1996 
Freedom  of  informatton  Request  Denial  Issued  by  Rfchland  Operations  Of- 
fice wouto  be  resdrxtod,  and  Bechtel  IMational,  Inc.  wouM  receive  access  to 
certain  DOE  information. 

Request  for  ModHicatton/Rescission  In  the  Coide  Oil  Refund  Proceeding.  If 
Granted:  The  September  11,  1996  Decision  arxj  Order,  Case  Ho.  RF272- 
86241.  issued  to  Fine  Tmck  Line,  Inc.  wouU  be  modified  regarding  the 
ftnTs  appicatton  for  refund  submitted  in  the  Cnjde  Oil  Refund  Proceeding. 
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List  of  Cases  Received  by  the  Office  of  Hearings  and  Appeals— Continued 


(Week  of  November  4  through  November  8,  1996] 


/ 


OBle 

Name  and  location 
of  appitcant 

Case  No. 

Type  of  sut)mission 

11/7/96 „ 

1 1/7/96 

Am-Pro  Protective 
Agency,  Inc., 
Columbia,  South 
Carolina. 

Steut)en  County 
Farm  Bureau, 
Angola,  Indiana. 

VWA-0015 
RR272-265 

Request  for  Hearing  under  DOE  Contractor  Employee  Protection  Program.  If 
granted:  A  hearing  under  10  C.F.R.  Part  708  would  be  held  on  tf>e  com- 
plaint of  Barry  Stutts  that  reprisals  were  taken  against  him  by  management 
offcials  of  Am-Pro  Protective  Agency,  Inc.  as  a  consequence  of  his  havmg 
disck>sed  safety  concerns  to  his  superiors. 

Request  for  Modification/Rescission  in  the  Cnide  Oil  Refund  f»roc8eding.  If 

granted:  The  October  21.  1996  Decision  and  Order,  Case  No.  Rf^72- 
97912.  issued  to  Steuben  County  Farm  Bureau  wouM  be  modified  regard- 
ing the  firm's  applwatwn  for  refund  submitted  in  the  Cnide  Oil  Refund  Pro- 
ceeding. 

IFR  Doc.  96-32651  Filed  12-23-96;  8:45  am) 

8IUJMQ  00OEMS»-*1-# 


Notice  of  Issuance  of  Decisions  and 
Orders  During  ttie  Week  of  Novemlier 
18  Tfirough  November  22, 1996 

During  the  week  of  November  18 
through  November  22, 1996,  the 
decisions  and  orders  summarized  below 
were  issued  with  respect  to  appeals, 
applications,  petitions,  or  other  requests 
filed  with  the  Office  of  Hearings  and 
Appeals  of  the  Department  of  Energy. 
The  following  summary  also  contains  a 
list  of  submissions  that  were  dismissed 
by  the  Office  of  Hearings  and  Appeals. 

Copies  of  the  full  text  of  these 
decisions  and  orders  are  available  in  the 
Public  Reference  Room  of  the  Office  of 
Hearings  and  Appeals.  Room  lE-234, 
Forrestal  Building,  1000  Independence 
Avenue,  S.W.,  Washington,  D.C.  20585- 
0107,  Monday  through  Friday,  between 
the  hours  of  1:00  p.m.  and  5:00  p.m., 
except  federal  holidays.  They  are  also 
available  in  Energy  Management:  , 
Federal  Energy  Guidelines,  a 
commercially  published  loose  leaf 
reporter  system.  Some  decisions  and 
orders  are  available  on  the  Office  of 
Hearings  and  Appeals  World  Wide  Web 
site  at  http://www.oha.doe.gov. 


Date:  December  12. 1996.  "^ 

George  B.  Breznay, 

Director,  Office  of  Hearings  and  Appeals. 

Decision  List  No.  8 

Week  of  November  18  through 
November  22, 1996 

Appeals 

Energy  Market  &■  Policy  Analysis,  Inc., 
11/18/96,  VFA-0222 

Energy  Market  &  Policy  Analysis,  Inc. 
filed  an  Appeal  from  a  determination 
issued  to  it  on  October  9, 1996,  by  the 
Principal  Deputy  Assistant  Secretary  for 
Energy  Efficiency  &  Renewable  Energy 
of  the  Department  of  Energy  (DOE).  In 
that  determination,  the  Principal  Deputy 
Assistant  Secretary  partially  granted  a 
request  for  information  filed  by  Energy 
Market  and  Policy  Analysis,  Inc.  on 
June  29, 1996.  In  considering  the 
Appeal,  the  DOE  confirmed  that 
additional  records  responsive  to  the 
Energy  Market  &  Policy  Analysis,  Inc. 
request  exist.  Accordingly,  the  EXDE 
granted  the  Energy  Market  &  Policy 
Analysis,  Inc.  Appeal,  subject  to  a  fee 
agreement  between  the  DOE  and  the 
requester. 

Glen  M.  Jameson,  11/20/96,  VFA-0233 

Glen  M.  Jameson  filed  an  Appeal  from 
a  determination  dated  April  22, 1996 
-tbut  not  received  by  him  until  October 
1996),  by  the  Freedom  of  Information 
Act/Privacy  Act  Officer  of  the  Rocky 
Flats  Office  (FOIA  Officer)  of  the 
Department  of  Energy  (DOE).  In  that 
determination,  the  POIA  Officer  stated 
that  the  EKDE  does  not  possess  records 
responsive  to  Mr.  Jameson's  request.  In 
considering  the  Appeal,  the  DOE 


confirmed  that  the  FOIA  Officer 
searched  all  of  the  areas  that  might 
reasonably  contain  responsive 
information,  including  those  areas 
suggested  by  Mr.  Jameson.  Since  the 
FOLA  Officer  verified  that  no  responsive 
documents  exist,  the  DOE  denied  Mr. 
Jameson's  Appeal. 

Implementation  of  Special  Refund 
Procedures 

Houston-Pasadena  Apache  Oil  Co., 
11/19/96.  VEF-0022 
The  DOE  issued  a  Decision  and  Order 
announcing  procedures  to  distribute 
$30,000,  plus  accrued  interest,  remitted 
to  the  EKDE  pursuant  to  a  Stipulation  for 
Compromise  Settlement  concerning  the 
Houston-Pasadena  Apache  Oil  Company 
(Apache).  The  Office  of  Hearings  and 
Appeals  has  determined  that  the  funds 
from  Apache,  plus  accrued  interest,  will 
be  distributed  to  a  group  of  former 
Apache  customers  which  was  identified 
in  a  DOE  enforcement  proceeding  as 
overcharged  Apache  motor  gasoline 
purchasers.  Any  funds  remaining  after 
refund  claims  filed  by  these  parties  are 
decided  will  be  distributed  in 
accordance  with  the  provisions  of  the 
Petroleum  Overcharge  Distribution  and 
Restitution  Act  of  1986.  15  U.S.C 
§§4501-07. 

Refund  Applications 

The  Office  of  Hearings  and  Appeals 
issued  the  following  Decisions  and 
Orders  concerning  refund  applications, 
which  are  not  summarized.  Copies  of 
the  full  texts  of  the  Decisions  and 
Orders  are  available  in  the  Public 
Reference  Room  of  the  Office  of 
Hearings  and  Appeals. 


Chelsea  Schools  et  af 

Farmers  Coop  Grain  et  al 


RF272-81170 
RG272-19 


11/19/96 
11/21/96 


Dismissals 


The  following  submissions  were  dismissed. 
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Nwne 


CaseNa 


Airgas,  Inc 

Airgas,  Inc 

AMed  Asphalt  Paving  Co 

Frazee  Cooperative  Fann  Secv .. 

Lawter  Intemaiionai.  Inc  

Linooln  Mutual  «2,  Inc 

SterNpack  Industrias  ....»«««.»...........«...>....»..~«....__......— _..., 


RD272-72350 

RF272-72360 

RG272-998 

RQ272-686 

RR272-g9 

RG272-772 

RF272-74191 

VFA-0230 
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Nottoe  Of  Issuance  of  OecMons  and 
Orders  During  the  Week  of  November 
4  Througft  November  8, 1996 

During  the  week  of  November  4 
through  November  8, 1996,  the 
dedsioas  and  orders  summarized  below 
were  issued  with  respect  to  appeals, 
applications,  petitions,  or  other  requests 
filed  with  the  Office  of  Hearings  and 
Appeals  of  the  Department  of  Energy. 
The  following  summary  also  contains  a 
list  of  submissions  that  were  dismissed 
by  the  Office  of  Hearings  and  Appeals. 

Copies  of  the  full  text  of  these 
decisions  and  orders  are  available  in  the 
Public  Reference  Room  of  the  Office  of 
Hearings  and  Appeals,  Room  lE-234, 
Fonestal  Building,  1000  Independence 
Avenue,  SW,  Washington,  D.C.  20585- 
0107,  Monday  throu^  Friday,  betweoi 
the  hours  of  1:00  p.m.  and  5:00  p.m., 
except  federal  holidays.  They  are  also 
available  in  Energy  Management: 
Federal  Energy  Guidelines,  a 
commercially  published  loose  leaf 
reporter  system.  Some  decisions  and 
orders  are  available  on  the  Office  of 
Hearings  and  Appeals  World  Wide  Web 
site  at  http://www.oha.doe.gov. 

Dated:  December  12, 1996 
Gfloc^B.  Bieiusy, 
Director,  Office  of  Hearings  and  Appeals. 

Appeab 

F^.C.T.S..  11/7/96.  VFA-0227 

F.A.CT.S.  (For  A  Clean  Tonawanda 
Site),  a  public  interest  group,  filed  an 
Appeal  from  a  determination  issued  by 
the  Oak  Ridge  Operations  Office  (Oak 
Ridge)  of  the  Department  of  Energy 
(DOE)  in  response  to  a  Request  for 
Information  submitted  imder  the 
Freedom  of  Information  Act.  The  DOE 
consulted  with  Oak  Ridge  on  this  matter 
and  that  Office  agreed  to  imdertake  a 

Commumty  Oil  Co.  of  Day  Cnty  et  al 

Ouda  Oil  Supple  Ref  Dist „ „ 

Peetz  Fanners  CoK>p  Ca  et  al  „.... 

Pepin  Distributing  Co.  et  al  

Talladega  County  „... ........ 

Township  of  (kanklin  et  al  .„ „ 


new  seardi  in  conjtmction  with  other 
ongoing  FOIA  searches  being  done  for 
F.A.CT.S.  The  DCS  also  determined 
that  F.A.C.T.S.  could  not  expand  the 
scope  of  its  request  on  appeal  by 
requesting  additional  documents. 
Accordingly,  the  Appeal  was  denied  in 
part,  granted  in  part,  and  remanded  to 
Oak  Ridge  for  a  further  search. 

Thomas  P.  Koeningg,  11/6/96.  VFA~ 
0215 
Thomas  P.  Koenigs  filed  an  Appeal 
from  a  determination  issued  to  him  by 
the  Savannah  River  Operations  Office 
(Savannah  River)  of  the  Department  of 
Energy  (DOE)  in  response  to  a  Request 
for  Information  submitted  under  the 
Freedom  of  Information  Act  (FOIA).  Mr. 
Koenigs  had  sought  information  on  DOE 
Accoimt  89X6090  which  holds 
unclaimed  funds  due  creditors  of    .  - 
certain  DOE  contractors.  He  also  sought 
information  concerning  certain  other 
Savaimah  River  accounts.  His  request, 
made  in  1994,  sought  this  information 
from  January  1986  to  present.  In 
response  to  the  request  Savannah  River 
released  lists  showing  the  names  of 
persons  or  companies  owed  money, 
check  numbers,  and  the  amounts  of  the 
payment  due.  Many  of  the  lists  also  had, 
inter  alia,  a  social  security  number,  an 
employee  niunber,  or  a  payee/paydieck 
number.  Savannah  River  released  all  of 
the  information  except  the  luunes  of 
individuals  and  corresponding  social 
security,  employee  or  payee/paycheck 
number.  This  information  was  withheld 
imder  Exemption  6  of  the  FOLA  which 
permits  the  agency  to  withhold 
information  release  of  which  would 
cause  a  clearly  imwarranted  invasion  of 
personal  privacy.  Savannah  River  also 
informed  Mr.  Koenigs  that  any 
addresses  for  the  persons  on  the 
released  lists  woiild  only  be  found  in 
contractor  personnel  records  which  are 
not  subject  to  the  FOIA.  Finally, 
Savannah  River  only  released 


information  bom  Jantiary  1986  to 
approximately  the  date  of  the  request  in 
1994. 

In  considering  the  Appeal,  the  DOE 
determined  that  there  is  a  considerable 
privacy  interest  in  linlHng  the  names  of 
individuals  with  financial  information 
about  that  individual  such  as  money 
owed  to  that  person.  The  DOE  also 
found  a  considerable  privacy  interest  for 
the  social  security  numbers.  However, 
the  DOE  found  the  employee  nimibers 
involved  a  lower  privacy  interest  than 
the  social  security  nimibers.  The  payee/ 
payroll  number  has  a  privacy  interest 
below  these  two.  The  other  parts  of  the 
Exemption  6  analysis,  identifying  the 
public  interest  and  balancing  the  public 
and  private  interests  could  not  be 
performed  in  consideration  of  the 
appeal  because  of  insufficient 
information  on  the  natiu«  and  use  of  the 
accounts  involved.  In  addition,  the  DOE 
fotmd  that  further  analysis  is  required  to 
support  Savan];iah  River's  assertion  that 
addresses  would  only  be  found  in 
contractor  personnel  records.  Finally, 
the  DOE  held  that  when  the  requester 
seeks  current  information  and  the 
agency's  response  is  substantially 
delayed,  a  responding  office  should 
continue  its  search  beyond  the  date  of 
the  request  to  a  date  reasonably  close  to 
the  time  the  search  starts  and/or  a 
determination  is  issued.  Accordingly, 
the  appeal  was  granted  in  part,  denied 
in  part,  and  remanded  to  the  Savannah 
River  Operations  Office  for  further 
consideration. 

Refund  Applications 

The  Office  of  Hearings  and  Appeals 
issued  the  following  Decisions  and 
Orders  concerning  refund  applications, 
which  are  not  siuunarized.  Copies  of 
the  full  texts  of  the  Decisions  and 
Orders  are  available  in  the  Public 
Reference  Room  of  the  Office  of 
Hearings  and  Appeals. 


RF272-9S237 

11/6/96 

RB272-00093 

11/6/96 

RG272-00944 

11/7/96 

RG272-00820 

11/7/96 

RF272-69071 

11/6/96 

RG272-611 

11/4/96 

Federal  Register  /  Vol.  61,  No.  248  /  Tuesday.  December  24.  1996  /  Notices 


67799 


Transco  Exploration  Co.  et  al • • ••••    RK272-03456 

United  Water  New  Jersey.  F/K/A  H»ck«u;  C^y  Heavener  Inc.;  W.T.  Myks  Transportation  Ca  — RP272-97814; 

.'•:.-•  RF272- 


11/4/96 
11/6/96 


97850: 
RF272-e7830 


Dismissals 


The  following  submissions  were  dismissed. 


Name 


Camp  Bauman  Buses,  Inc. 

Custer  Farmer's  Cooperative  Exchange  — .. — 

Marine  Drilling  Companies,  Irx: — 

Mid-State  Paving/T  L  James  &  Co. 

Nuway  Cooperative 

Olsen  Drilling  Company . .- — 

S&M  Realty  Company 


CeseNo. 


RF272-05256 

RF272-eS280 

RF272-06276 

RF272-95265 

RG272^92 

RF272-95296 

RF272-78560 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-«6e»-«l 

Confidential  Bustness  Information  k>y 
Enrollees  Under  the  Senior 
Environmental  Employment  Program 

AGENCY:  Environmental  l*rotection 

Agency  (EPA). 

ACTION:  Notice  concerning  CBI  access. 

summary:  EPA  has  authorized  grantee 
organizations  tmder  the  Senior 
Environmental  Emplo3rment  (SEE) 
Program,  and  their  enrollees,  for  access 
to  information  which  has  been 
submitted  to  EPA  under  the 
environmental  statutes  administered  by 
the  Agency.  Some  of  this  information 
may  be  claimed  or  determined  to  be 
coiifidential  business  information  (CBI). 
DATES:  C^omments  concerning  CBI 
access  will  be  accepted  December  30. 
1996. 

FOR  FURTHER  INFORMATION  CONTACT: 
Susan  Street.  Acting  Director,  Senior 
Environmental  Employment  Program 
(8723),  Environmental  Protection 
Agency.  401  M  Street.  S.W.. 
Washington.  DC20560.  telephone  (202) 
260-4331. 

SUPPLEMENTARY  INFORMATION:  The 
Senior  Environmental  Employment 
(SEE)  program  is  authorized  by  the 
Environmental  Programs  Assistance  Act 
of  1984  (P.L.  98-313),  which  provides 
that  the  Administrator  may  "make 
grants  or  enter  into  cooperative 
agreements"  for  the  purpose  of 
"providing  technical  assistance  to 
Federal,  State,  and  local  enviromnental 
agencies  for  projects  of  pollution 
prevention,  abatement,  and  control." 
Coo{>6rative  agreements  under  the  SEE 


program  provide  support  for  many 
functions  in  the  Agency,  including 
clerical  support,  staffing  hot  lines, 
providing  support  to  Agency 
enforcement  activities,  providing  library 
services,  compiling  data,  and  support  in 
scientific,  engineering,  financial,  and 
other  areas.  In  performing  these  tasks, 
grantees  and  cooperators  under  the  SEE 
program  and  their  enrollees  may  have 
access  to  potentially  all  documents 
submitted  imder  the  Resource 
Conservation  and  Recovery  Act,  Clean 
Air  Act,  Clean  Water  Act,  Safe  Drinking 
Water  Act,  Federal  Insecticide, 
Fimgidde,  and  Rodentidde  Act,  and 
Comprehensive  Enviroiunental 
Response.  Compensation,  and  Liability 
Act.  to  the  extent  that  these  statutes 
allow  disclosure  of  confidential 
information  to  authorized 
representatives  of  the  United  States  (or 
to  "contractors"  under  the  Federal 
Insecticide.  Fungicide,  and  Rodenticide 
Act).  Some  of  these  documents  may 
contain  information  claimed  as 
confidential.  EPA  provides  confidential 
information  to  enrollees  working  under 
the  following  cooperative  agreements: 

CooperatiTe 

Agreement  No.  and  Organization   . 

CQ  822768-01    National  Senior 

Qtizens  Education  &  Research  Ctr 
CQ  822769-01    National  Senior 

Citizens  Education  &  Research  Ctr 
CQ  822770-01    National  Senior 

Citizens  Education  k  Research  Ctr 
CQ  822791-01    AARP  Foundation 
CQ  822805-01    National  Cau.  &  Ctr  on 

Black  Aged,  Inc. 
CQ  822810-01    AARP  Foimdation 
CQ  82282^-01    National  Senior 

Qtizens  EducaticHi  &  Research  Ctr 
CQ  822844-01  AARP  Foundation 
CQ  822911-01  AARP  Foundation 
CQ  822912-01  AARP  Foundaticm 
CQ  822985-01  AARP  Foimdation 
CQ  823043-01    AARP  Fotmdation 


CQ  823 144-01  AARP  Foundation 
CQ  823596-01  AARP  Foundation 
CQ  823655-01  AARP  Foundation 
CQ  823893-01  AARP  Foimdation 
CQ  823905-01  AARP  Foundation 
CQ  823934-01  AARP  Foimdation 
CQ  823952-01  AARP  Foundation 
CQ  823973-01  AARP  Foundation 
CQ  824021-01  AARP  Foundation 
CQ  824298-01     National  Senior 

Citizens  Education  &  Research  Ctr 
CQ  824299-01     National  Senior 

Qtizens  Education  &  Research  Ctr 
CQ  824362-01    National  Council  on 

the  Aged.  Inc. 
CQ  824363-01    National  Council  on 

the  Aged,  Inc. 
CQ  824364-01     Naticmal  Council  on 

the  Aged,  Inc. 
CQ  824399-01     National  Senior 

Qtizens  Education  &  Research  Ctr 
CQ  824417-01    AARP  Foundation 
CQ  824455-01     AARP  Foimdation 
CQ  824713-01    National  Cau.  &  Ctr  on 

Black  Aged.  Inc. 
CQ  824714-01    National  Cau.  &  Ctr  on 

Black  Aged,  Inc. 
CQ  824715-01    National  Cau.  fr  Ctr  on 

Black  Aged,  Inc. 
CQ  824716-01    National  Cau.  &  Ctr  on 

Black  Aged.  Inc. 
CQ  824717-01    National  Cau.  ft  Ctr  on 

Black  Aged.  Inc. 
CQ  824718-01    National  Cau.  kOtiaa 

Black  Aged,  Inc. 
CQ  824721-01    National  Senior 

Qtizens  Education  ft  Research  Ctr 
CQ  824722-01    National  Senior 

Qtizens  Education  ft  Research  Ctr 
CQ  824763-01    AARP  Foundation 
CQ  825016-01    AARP  Foundation 
CQ  825083-01    National  Cau.  ft  Ctr  on 

Black  Aged.  Inc. 
CQ  825084-01    National  Cau.  ft  Ctr  cm 

Black  Aged,  Inc. 
CQ  825085-01    National  Cau.  ft  Ctr  (m 

BladL  Aged.  Mc. 
CQ  825086-01    National  Cau.  ft  Ctr  on 

Black  Aged.  Inc. 
CQ  825087-01    National  Can.  ft  Ctr  on 

Black  Aged,  Inc. 
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CQ  825185-01  AARP  Foundation 
CQ  825189-01  AARP  Foundation 
CQ  825236-01     AssodaticHi  National 

Pro  Personas  Mayores 
CX}  825400-01     AARP  Foundation 
CQ  825401-01    AARP  Foundation 
QS  823047-01     National  Assoc,  for 

Hispanic  Elderly 
QS  823447-01     National  Cau.  &  Ctr  on 

Black  Aged,  Inc. 

Among  the  procedures  established  by 
EPA  confidentiality  regulations  for 
granting  access  is  notification  to  the 
submitters  of  confidential  data  that  SEE  - 
grantee  organizations  and  their  enrollees 
will  have  access.  40  CFR  2.301(h)  (2) 
(iii).  This  notice  is  intended  to  fulfill 
that  requirement. 

The  grantee  organizations  are  required 
by  the  cooperative  agreements  to  protect 
confidential  information.  SEE  enrollees 
required  to  sign  confidentiality 
agreements  and  to  adhere  to  the  same 
security  procedures  as  Federal 
employees. 

Dated:  December  10, 1996. 
Haory  L.  Longeat  11, 

Acting  Assistant  Administrator  for  Research 
and  Development 

{FR  Doc  96-32662  Filed  12-23-96;  8:45  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

(Fm.-666»-«] 

Peer  Review  of  an  Agency  Arsenic 
ReseerchPlan 

AQENCY:  U.S.  Environmental  Protection 
Agency. 

ACTION:  Board  of  Scientific  Coimselors, 
Notification  of  Public  Advisory 
Committee  open  meeting. 

Pursuant  to  the  Federal  Advisory 
Committee  Act.  Public  Law  92-463, 
notice  is  hereby  given  that  the  Ad  Hoc 
Committee  on  Arsenic  Research  of  the 
Board  of  Scientific  Counselors  (BOSC) 
will  meet  on  January  22-23, 1997,  at  the 
Sheraton  Reston  Hotel,  11810  Sunrise 
Valley  Drive,  Reston  VA  22091.  The 
hotel  phone  number  is  (703)  620-9000. 
The  meeting  will  begin  at  9:00  a.m.,  and 
end  no  later  than  5:00  p.m.  on  January 
22nd  and  begin  at  8:30  a.m.  on  January 
Z3rd  and  end  no  later  than  4:00  p.m. 
(times  noted  are  Eastern  Time).  The 
meeting  is  open  to  the  pubUc.  Due  to 
limited  space,  seating  at  the  meeting 
will  be  on  a  first-come  first-serve  basis. 
Important  Notice:  Documents  that  are 
the  subject  of  BOSC  revievra  are 


available  bom  the  originating  EPA 
ofBce.  Information  concerning  the 
availability  of  the  Arsenic  Research  Plan 
document  is  included  below. 
PURPOSE  OF  THE  MEETWQ:  The  Ad  Hoc 
Committee  will  review  and  provide 
advice  to  EPA  on  its  document  entitled. 
"Research  Plan  for  Arsenic  in  Drinking 
Water."  This  research  plan  is  mandated 
by  the  Safe  Drinking  Water  Act 
Amendments  of  1996,  which  call  for  the 
development  of  this  plan  by  February  2, 
1997.  The  research  plan  is  intended  to 
address  the  need  to  enhance  the 
scientific  basis  for  understanding  health 
risks  and  exposures  associated  with 
ingested  arsenic  and  to  address 
uncertainties  and  improve  current  risk 
assessment  and  regulatory  decisions  in 
the  United  States.  It  stresses  the 
implications  of  recent  research  findings 
and  key  sources  of  uncertainty  and 
variabiUty  that  afi^ect  arsenic    . 
assessment.  •■»*  .\  "■ ' 

AVAILABIUTY  OF  REVIEW  MATERML8: 
Interested  parties  may  obtain  a  copy  of 
the  docimient  by  contacting  N4s.  Qieryl 
Butier  (Phone:  (202)  260-7891;  Fax: 
(202)  260-6932).  Technical  questions  on 
this  document  should  be  addressed  to 
Dr.  Bruce  Peirano  (Phone:  (513)  569- 
7540);  Fax:  (513)  569-7016).  The 
documents  will  be  available  upon 
request  on  or  about  January  2, 1997. 
FOR  FURT>«R  INFORMATION  CONTACT: 
Members  of  the  public  desiring 
additional  information  about  the 
meeting  should  contact  Dr.  Edward  S. 
Bender,  Designated  Federal  Official,  Ad 
Hoc  Committee  on  Arsenic  Research, 
Office  of  Science  Policy  (8103),  U.S. 
EPA,  401  M  Street.  S.W.,  Washington, 
DC  20460;  Telephone/voice  mail  at 
(202)  260-2562;  Fax  at  (202)  260-0744; 
or  via  the  Internet  at 
BENDERED©EP  AMAIL.EPA.GOV. 
Those  individuals  requiring  a  copy  of 
the  draft  Agenda  should  contact  Ms.  Pat 
Jones  at  (202)  260-0338,  by  Fax  at  (202) 
260-9761,  or  via  the  Internet  at 
J0NES.PATP©EPAMAIL.EPA.GOV. 

Members  of  the  piiblic  who  wish  to 
make  a  brief  oral  presentation  to  the 
Committee  must  contact  Dr.  Bender  in 
writing  (by  letter  or  by  fax — see 
previously  stated  information)  no  later 
than  12  noon  Eastern  Time,  Wednesday, 
January  15, 1997,  in  order  to  be 
included  on  the  Agenda.  Public 
comments  wlU  be  umited  to  five 
minutes  per  organization.  The  requester 
should  identify  the  name  of  the 
individual  who  will  make  the 
presentation,  the  organization  (if  any) 
they  will  represent,  any  requirements 
for  audio  visual  equipment  (e.g.,     - 


avarhead  projector,  35mm  projector, . 
chalkboard,  etc),  and  provide  at  least  ^5 
copies  of  the  presentation  or  an  outline 
of  the  issues  to  be  addressed.  Written 
comments  (at  least  25  copies)  received 
in  the  Committee  Staff  Office 
sufficiently  prior  to  a  meeting  date,  will 
be  mailed  to  the  Committee  prior  to  this 
meeting;  otherwise  they  will  be 
provided  to  the  Committee  at  the 
meeting.  Written  comments  may  be 
provided  to  this  Committee  up  until  the 
time  of  the  meeting. 

Dated:  December  18, 1996. 
Haniy  L.  Longest,  II 

Acting  Assistant  Administrator  for  Research 
and  Development. 

[FR  Doc.  96-32664  Filed  12-23-96;  8:45  am] 
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[OPP-42075A;  FRL-6382-2] 

Oregon  Plan  for  Certification  of 
Pesticide  Applicators 

AQENCY:  Enviroiunental  Protection 
Agency  (EPA). 

ACTION:  Notice  of  Approval  of 
Amendment  to  Oregon  Certification 
Plan. 

SUMMARY:  On  December  6, 1995,  EPA 
published  a  Notice  of  Intent  to  amend 
the  Oregon  plan  for  the  certification  of 
applicators  of  restricted  use  pesticides. 
TTiis  amendment  permits  the 
certification  of  applicators  of  1080 
Livestock  Protection  Collars  (LPC). 
Notice  is  hereby  given  of  EPA  approval 
of  this  amendment  to  the  Oregon 
Certification  Plan. 

FOR  FURTHER  INFORMATION  CONTACT: 
Allan  Welch,  U.S.  Enviroiunental 
Protection  Agency,  Region  10, 1200 
Sixth  Avenue,  Eighth  Floor,  Seattle,  WA 
98101.  Telephone:  (206)  553-1980,  e- 
mail:  welch.allan@epamaiLepa.gov. 
SUPPLEMENTARY  INFORMATION: 

L  Baclcground 

The  final  decision  permitting 
registration  of  1080  LPC  was  signed  by 
Lee  M.  Thomas,  Assistant  Administrator 
for  Solid  Waste  and  Emergency 
Response,  on  October  31, 1983  (FIFRA 
Docket  502).  This  final  decision  requires 
applicators  of  1080  LPC  to  receive 
specific  training  and  to  ccMnply  with 
recordkeeping  and  reporting 
requirements  beyond  that  of  applicators 
of  other  restricted  use  pesticides.  For 
these  reasons  EPA  has  required  a 
distinct  certification  process  for 
applicators  of  1080  LPC  collars.  To  meet 
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this  requirement  Oregon  amoided  their 
existing  certification  plan.  This 
amendment  estabUshes  a  1080  IPC 
subcategory  under  their  existing 
regulatory  pest  cxintrol  catescHy. 

Oregon  will  only  be  ceitiiying 
employees  of  the  U.S.  Department  of 
Agriculture,  Animal  Damage  Control 
(ADC),  as  1080  LPC  applicators. 
Certification  granted  ADC  empIo3rees 
will  permit  them  to  utilize  1080  LPC  in 
performance  of  their  official  duties. 
ADC  estimates  that  approximately  34 
employees  of  ADC  will  seek 
certification  under  the  1080  LPC       "     ' 
subcategory.  The  only  registrant  of  1080 
LPC  in  On^n  is  the  ADC.  Therefore, 
the  ADC  will  be  the  source  of  1080  LPC 
collars. 

The  Oregon  1080  Livestock  Protection 
Collar  Plan  is  more  restrictive  than  the 
federal  requirements  in  the  following 
areas:  use  is  limited  to  ADC  agents,  and 
monitoring  and  traddng  of  collars  must 
be  done  twice  per  week  rather  than  once 
per  week. 

The  amendment  to  the  Oregon 
certification  plan  contains  a  draft 
Memorandum  of  Agreement  between 
the  Oregon  Department  of  Agriculture 
(ODA)  and  the  ADC  addressing  their 
respective  roles  and  responsibiUties. 
The  ODA  will  oversee  the  activities  of 
the  ADC  in  its  roles  both  as  registrant 
and  as  employer/supervisor  of  1080  LPC 
applicators.  In  addition  to  its 
responsibilities  as  registrant,  the  ADC 
will  provide  training  and  sup»eryision  to 
its  1080  LPC  appUcators.  Certification 
and  recertification  will  be  based  upon  a 
written  examination  administered  by 
the  ODA.  Recertificaticm  will  be 
required  every  5  years. 

n.  Discussion  of  Comments 

Approximately  190  commenters 
responded  with  a  few  commenters 
submitting  multiple  comments.  Of  the 
comments  received  approximately  50 
favored  approval  of  the  amendment 
establishing  a  1080  Livestock  Protection 
Collar  Certification  Plan.  The  remtdning 
approximately  140  commenters  opposed 
approval  of  the  amendment.  The 
comments  on  both  sides  of  the  approval 
question  focused  on  the  need  for  the 
1080  LPC,  its  effectiveness,  the 
effectiveness  and  availability  of 
alternative  means  of  control,  and  its 
safety  to  man,  animals  and  the 
environment. 

The  notice  of  intent  to  approve  the 
amendment  to  Oregon  Certification  Plan 
asked  for  comments  on  the  proposed 
amendments  to  the  Oregon  Certification 
Plan.  None  of  the  comments  in 
opposition  specifically  addressed  the 
provisions  of  the  Oregon  plan.  The 
opposing  conmients  addressed 


registration  of  the  1080  LPC  with  the 
most  common  comment  being  that  the 
1080  LPC  should  not  be  registered 
because  of  its  toxicity.  The  comments 
directed  at  the  registration  of  the  1080 
LPC  are  outside  the  scope  of  the  Notice 
of  Intent  to  Approve  the  Oregon  1080 
LPC  Plan;  these  comments  could  not  be 
addressed.  Information  on  the 
registration  of  1080  however,  is 
addressed  in  the  Reregistration 
EUgibility  Decision  (I^)  that  was 
published  in  1995  on  sodium 
fluoroacetate  (Compound  1080).  The 
document  number  is  (EPA  738-R95- 
025).  The  sodium  fluoroacetate  RED 
contains  the  Agency's  evaluation  of  the 
data  base  of  this  chemical,  its 
conclusicms  of  the  potential  human 
health  and  environmental  risks  of  the 
current  product's  use,  and  its  decisions 
and  conditions  imder  which  this  use 
and  products  will  be  eUgible  for 
reregistration.  The  RED  has  been 
included  in  the  docket  accompanied  by 
the  October  31, 1983  final  decision, 
concerning  registration  appUcations  to  ' 
use  sodiimi  fluoroacetate  to  control 
predators.  Both  documents  along  with 
comments  received  on  the  Notice  of 
Intent  to  Approve  the  Oregon  1080  LPC 
Plan  can  be  reviewed  at  any  time  during 
normal  business  hours  at  the  addresses 
noted  at  the  end  of  this  notice.  The  RED 
can  also  be  obtained  through  the 
National  Technical  Information  Service 
(NTIS).  Orders  may  be  placed  to  NTIS 
by  telephone  at  the  following  number 
(703)  487-4650,  or  by  mail  to  the 
following  address:  National  Technical 
Information  Service,  ATTN:  Order  Desk, 
52854  Port  Royal  Road,  Springfield, 
Virginia  22161. 

Most  of  those  commenting  in  &vor  of 
the  proposal  also  confined  their 
comments  to  the  general  question  of 
1080  LPC  use.  However,  some  of  those 
commenting  in  favor  of  the  proposed 
amendment  addressed  the 
administrative  controls  contained  in  the 
.  proposed  1080  LPC  amendment.  These 
comments  generally  addressed  the  fact 
that  only  /JX  officials  would  be 
certified  to  use  1080  LPC  and  the 
control  of  access  to  1080  LPC  provided 
by  this  provision. 

No  comments  were  received  that 
addressed  or  demonstrated  how  the 
Oregon  proposed  1080  LPC  amendment 
biled  to  meet  the  requirement  for 
approval  contained  in  FIFRA,  the 
regulations  at  40  CFR  part  171,  the 
labeling,  and  the  Administrator's  final 
decision.  EPA  continues  to  monitor  the 
registration  and  use  of  the  1080  LPC  to 
assure  restricticHis  are  adequate  for 
minimizing  risks  to  human  health  and 
the  environment  EPA  and  the  ODA 
plan  to  closely  monitor  the  use  of  1080 


IPC's  by  the  ADC  to  ensure  compliance 
with  the  Plan  and  label  requirements. 
Reports  of  misuse  or  problems 
connected  with  the  use  of  1080  LPC 
should  be  directed  to  the  EPA  or  the 
ODA.  Address  and  phone  numben  can 
be  found  below. 

llie  amendment  to  the  Oregon 
Certification  Plan  for  the  certification  of 
1080  LPC  applicators  is  approved. 

Copies  of  me  Oregon  approved  plan 
amendment  and  comments  are  available 
for  review  at  the  following  locations 
during  normal  business  houra: 

1.  U.S.  Environmental  Protection 
Agency,  Region  10.  Pesticides  Unit«. 
1200  Sixth  Avenue,  Eighth  Floor. 
Seattle,  Washington  98101.  Telephone 
(206)  553-1980. 

2.  U.S.  Enviroiunental  Protection 
Agency,  Office  of  Pesticide  Programs. 
C^rstal  Mall  «2, 1921  Jefferson  Davis 
Highway,  Room  1121,  Arlington.  VA 
22202.  Telephone  (703)  305-7370. 

3.  Oregon  Department  of  Agriculture. 
Plant  Division,  635  Capitol  Street  N.E., 
Salem.  Oregon  97310.  Telephone  (503*) 
986-4635. 

Dated:  December  3^  1996. 
Charies  CUrioe. 
Regional  Administratm,  BSegion  10. 
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[PF-684;  FRL  5678-^ 

DowElanco;  Peettdde  Tolerance 
Petition  Filing 

AQENCY:  Environmental  Protecticm 
Agency  (EPA). 
ACTION:  Notice  of  Filing. 

SUMMARY:  This  notice  is  a  summary  of 
pesticide  petitions  proposing  the 
establishment  of  a  regulation  for 
residues  of  spinosad  in  or  on  apples, 
brassica  leafy  vegetables,  and  fruiting 
vegetables  (except  cucurbits). 
DATES:  Comments,  identified  by  the 
docket  number  [PF-684],  must  be 
received  on  or  before,  January  23, 1997. 
ADDRESSES:  By  mail,  submit  written 
comments  to:  Public  Response  and 
Program  Resources  Branch,  Field 
Operations  Division  (7506C),  Office  of 
Pesticide  Programs,  Enviroimiental 
Protection  Agency,  401  M  Street  S.W., 
Washington,  DC  20460.  In  person,  bring 
comments  to:  Room  1132,  Crystal  Mall 
#2  ,  1921  Jefferson  Davis  Highway 
Arlii^on,  VA. 

Comments  and  data  may  also  be 
submitted  electronically  by  sending 
electronic  mail  (e-mail)  to:  opp- 
docketdepamail.epa.gov.  Electronic 
comments  must  be  submitted  as  an 
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ASCn  nie  avoiding  the  use  of  special 
characters  and  any  form  of  encrypUion. 
Comments  and  data  will  also  be 
accepted  on  disks  in  WordPerfect  in  5.1 
file  format  or  ASCII  file  formate.  All 
comments  and  data  on  this  notice  may 
be  Bled  online  at  many  Federal 
Depository  Libraries.  Additional 
information  on  electronic  submissions 
can  be  found  below  in  this  document. 
Information  submitted  as  comments 
concerning  this  document  may  be 
claimed  confidential  by  marking  any 
part  or  all  of  that  information  as 
Confidential  Business  Information  (CBI). 
CBI  should  not  be  submitted  through  e- 
mail.  Information  marked  as  CBI  will 
not  be  disclosed  except  in  accordance 
with  procedures  set  forth  in  40  CFR  p>art 
2.  A  copy  of  the  comment  that  .does  not 
contain  CBI  must  be  submitted  for 
inclusion  in  the  public  record. 
Information  not  marked  confidential 
may  be  disclosed  publicly  by  EPA 
without  prior  notice.  All  written 
comments  will  be  available  for  public 
inspection  in  Room  1132  at  the  address 
given  above,  from  8:30  a.m.  to  4  p.m., 
Monday  through  Friday,  excluding  legal 
holidays. 

FOR  FURTHER  INFORMATION  CONTACT:  By 
mail:  George  LaRocca,  Product  Manager 
(PM)  13,  Registration  Division  (7505C), 
Office  of  Pesticide  Programs, 
Environmental  Protection  Agency,  401 
M  St..  SW.,  Washington,  DC  20460. 
Office  location  and  telephone  number: 
Rm.  204,  CM#2, 1921  Jefferson  Davis 
Highway,  Arlington,  VA.  (703)  305- 
6100;  e-mail: 

larocca.george@epamail.epa.gov. 
SUPPt-BMENTARY  INFORMATION:  EPA  has 
received  pesticide  petition  (PP)  7F4797 
from  DowElanco,  9330  Zionsville  Road, 
Indianapolis,  IN  46254,  proposing 
pursuant  to  section  408(d)  of  the  Federal 
Food,  Drug  and  Cosmetic  Act,  21  U.S.C. 
section  346a(d),  to  amend  40  CFR  part 
180  by  establishing  tolerances  for 
residues  of  the  insecticide  spinosad  in 
or  on  the  raw  agricultural  commodities 
apples  at  0.2  parts  per  million  (ppm), 
apple  pomace  (wet)  at  0.5  ppm,  head 
and  stem  brassica  vegetables  at  2.0  ppm. 
leafy  brassica  vegetables  at  15  ppm,  and 
fiiiiting  vegetables  (except  cucurbits)  at 
0.4  ppm.  Because  of  the  amount  of 
spinosad  residue  found  in  wet  apple 
pomace  and  the  amount  of  apple 
pomace  potentially  included  in  cattle 
and  dairy  cow  rations,  the  following 
meat  and  milk  tolerances  for  residues  of 
spinosad  are  also  being  proposed:  meat 
at  0.05  ppm,  kidney  and  liver  at  0.2 
ppm,  fat  at  1.0  ppm,  milk  at  0.02  ppm, 
and  milk  fat  at  0.5  ppm.  Spinosa^  is  a 
fermentation  derived  tetracyclic 
macrolide  product  produced  by  the 


actinomycete,  Saccharopolyspora 
spinosa  and  consists  of  two  structurally 
related  compounds,  namely  spinosyn  A 
and  spinosyn  D  which  provide  the 
insect  control  activity  for  this  new 
product.  The  two  spinosyns  only  differ 
from  each  other  in  the^ubstitution  of  a 
hydrogen  by  a  methyl  group  and  have 
structures  consisting  of  a  basic  amine 
group,  two  sugars,  and  a  lai^ger  complex 
hydrophobic  ring.  This  new  active 
ingredient  that  has  been  accepted  by  the 
EPA  as  a  reduced  risk  product  is  being 
proposed  for  registration  for  insect 
control  on  apples,  brassica  leafy 
vegetables,  and  fruiting  vegetables 
(except  cucurbits).  The  proposed 
analytical  method  is  based  on  high 
performance  liquid  chromatography 
(HPLC)  with  ultraviolet  (UV)  detection. 
Pursuant  to  the  section  408(d)  (2)  (A) 
(i)  of  the  FFDCA,  as  amended, 
DowElanco  has  submitted  the  following 
summary  of  information,  data  and 
arguments  in  support  of  their  pesticide 
petitions.  This  summary  was  prepared 
by  DowElanco  and  EPA  has  not  fully 
evaluated  the  merits  of  these  petitions. 
EPA  edited  the  summary  to  clarify  that 
the  conclusions  and  arguments  were  the 
petitioner's  and  not  necessarily  EPA's 
and  to  remove  certain  extraneous 
material. 

I.  Petition  Summary  > 

A.  Residue  Chemistry 

The  metabolism  of  spinosad  in  plants 
(apples,  cabbage,  cotton,  tomato,  and 
turnip)  and  animals  (goats  and  poultry) 
is  adequately  understood  for  the 
purposes  of  these  tolerances.  A     . 
rotational  crop  study  showed  no  carry- 
over of  measurable  spinosad  related 
residues  in  representative  test  crops. 
Magnitude  of  residue  studies  were 
conducted  for  apples,  brassica  leafy 
vegetables,  and  fruiting  vegetables 
(except  cucurbits).  Residues  of  spinosad 
did  not  concentrate  in  tomato  process 
fractions;  however,  there  was  a 
concentration  of  spinosad  residues  in 
wet  apple  pomace,  an  animal  feed 
process  fraction.  There  is  a  practical 
method  (HPLC  with  UV  detection)  for 
detecting  (0.004  ppm)  and  measuring 
(0.01  ppm)  levels  of  spinosad  in  or  on 
food  with  a  limit  of  detection  that 
allows  monitoring  of  food  with  residues 
at  or  above  the  levels  set  for  this 
tolerance.  The  method  has  had  a 
successful  method  tryout  in  the  EPA's 
laboratories. 

B.  Toxicological  Profile  -  ,^ 

1.  Acute  toxicity.  Spinosad  has  low 
acute  toxicity.  The  rat  oral  LDso  is  3,738 
mg/kg  for  males  and  >5,000  mg/kg  for 
females,  whereas  the  mouse  oral  LDso  is 


>5,000  mg/kg.  The  rabbit  dermal  LDso  is 
>5,000  mg/kg  and  the  rat  inhalation 
LCso  is  >5.18  mg/1  air.  In  addition, 
spinosad  is  not  a  skin  sensitizer  in 
guinea  pigs  and  does  not  produce 
significant  dermal  or  ocular  irritation  in 
rabbits.  End  use  formulations  of 
spinosad  that  are  water  based 
suspension  concentrates  have  similar 
low  acute  toxicity  profiles. 

2.  Genotoxicity.  Short  term  assays  for 
genotoxicity  consisting  of  a  bacterial 
reverse  mutation  assay  (Ames  test),  an 
in  vitro  assay  for  cytogenetic  damage 
using  the  Chinese  hamster  ovary  cells, 
an  in  vitro  mammalian  gene  mutation 
assay  using  mouse  lymphoma  cells,  an 
in  vitro  assay  for  DNA  damage  and 
repair  in  rat  hepatocytes,  and  an  in  vivo 
cytogenetic  assay  in  the  mouse  bone 
marrow  (micronucleus  test)  have  been 
conducted  with  spinosad.  These  studies 
show  a  lack  of  genotoxicity. 

3.  Reproductive  and  developmental 
toxicity.  Spinosad  caused  decreased 
body  weights  in  maternal  rats  given  200 
mg/kg/day  by  gavage  (highest  dose 
tested).  This  was  not  accompanied  by 
either  embryo  toxicity,  fetal  toxicity,  or 
teratogenicity.  The  no  observed  effect 
levels  (NOELs)  for  maternal  and  fetal 
effects  in  rats  were  50  and  200  mg/kg/ 
day,  respectively.  A  teratology  study  in 
rabbits  showed  that  spinosad  caused 
decreased  body  weight  gain  and  a  few 
abortions  in  maternal  rabbits  given  50 
mg/kg/day  (highest  dose  tested). 
Maternal  toxicity  was  not  accompanied 
by  either  embryo  toxicity,  fetal  toxicity, 
or  teratogenicity.  The  NOELs  for 
maternal  and  fetal  en^ects  in  rabbits  were 
10  and  50  mg/kg/day,  respectively.  The 
NOEL  found  for  maternal  and  pup 
effects  in  a  rat  reproduction  study  was 
10  mg/kg/day.  Neonatal  efiiects  at  100 
mg/kg/day  (highest  dose  tested  in  the  rat 
reproduction  study)  were  attributed  to 
maternal  toxicity. 

4.  Subchronic  toxicity.  Spinosad  was 
evaluated  in  13-week  dietary  studies 
and  showed  NOELs  of  4.9  mg/kg/day  in 
dogs,  6  mg/kg/day  in  mice,  and  8.6  mg/ 
kg/day  in  rats.  No  dermal  irritation  or 
systemic  toxicity  occurred  in  a  21-day 
repeated  dose  dermal  toxicity  study  in 
rabbits  given  1,000  mg/kg/day. 

5.  Chronic  toxicity.  Based,  on  chronic 
testing  with  spinosad  in  the  dog  and  the 
rat,  a  reference  dose  (RfD)  of  0.025  mg/ 
kg/day  is  proposed  for  spinosad.  The 
RfD  has  incorporated  a  100- fold  safety 
factor  to  the  NOELs  found  in  these  two 
chronic  tests.  The  N(%Ls  shown  in  the 
dog  chronic  study  were  2.68  and  2.72 
mg/kg/day,  respectively  for  male  and 
female  dogs.  The  NOELs  shown  in  the 
rat  chronic  study  were  2.4  and  3.0  mg/ 
kg/day,  respectively  for  male  and  female 
rats.  .      ' 
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6.  Carcinogenicrty.  Using  the  /*•  .  f^ 
Guidelines  for  Carcinogen  Risk 
Assessment  published  in  the  Federal 
Register  of  September  24, 1986  (51  FR 
33992).  it  is  proposed  that  spinosad  be 
classified  as  Group  E  for  carcinogenicity 
(no  evidence  of  carcinogenicity)  based 
on  the  results  of  carcinogenicity  studies 
in  two  species.  There  was  no  evidence 
of  carcinogenicity  in  an  18-month 
mouse  fiseding  study  and  a  24-month  rat 
fieeding  study  at  all  dosages  tested.  The 
NOELs  shown  in  the  mouse 
oncogenicity  study  were  11.4  and  13.8 
mg/k^/day,  respectively  for  male  and 
female  mice.  The  NOELs  shown  in  the 
rat  chronic/oncogenicity  study  were  2.4 
and  3.0  mg/kg/day,  respectively  for 
male  and  female  rats.  A  maximum 
tolerated  dose  was  achieved  at  the  top 
dosage  level  tested  in  both  of  these 
studies  based  on  excessive  mortality. 
Thus,  the  doses  tested  are  adequate  for 
identifying  a  cancer  risk.  Accordingly,  a 
cancer  risk  assessment  is  not  needed. 

7.  Neurotoxicity.  Spinosad  did  not 
cause  neurotoxicity  in  rats  in  acute, 
subchronic,  or  chronic  toxicity  studies. 

8.  Endocrine  effects.  There  is  no 
evidence  to  suggest  that  spinosad  has  an 
effect  on  any  endocrine  system. 

9.  Animal  metabolism.  There  were  no 
major  differences  in  the  bioavailability, 
routes  or  rates  of  excretion,  or 
metabolism  of  spinosyn  A  and  spinosyn 
D  following  oral  administration  in  rats. 
In  addition,  the  routes  and  rates  of 
excretion  were  not  affected  by  repeated 
administration. 

10.  Metabolite  toxicity.  The  residue  of 
concern  for  tolerance  setting  purposes  is 
the  parent  material  (spinosyn  A  and 
spinosyn  D).  Thus,  DowElanco 
concludes  there  is  no  need  to  address 
metabolite  toxicity. 

C.  Aggregate  Exposure 

1.  Dietary  exposure.  For  purposes  of 
assessing  the  potential  dietary  exposure 
ht)m  use  of  spinosad  on  apples,  brassica 
leafy  vegetables,  fruiting  vegetables 
(except  cucurbits),  meat,  and  milk,  as 
well  as  cottonseed  (included  in  a 
previous  submission  under  pesticide 
petition  (PP)  6F4735),  a  conservative 
estimate  of  aggregate  exposure  is 
determined  by  basing  the  theoretical 
maximum  residue  contribution  (TMRC) 
on  the  proposed  tolerance  levels  for 
spinosad  and  assuming  that  100  percent 
of  the  cotton,  apples,  brassica  leafy 
vegetables,  and  fruiting  vegetables 
(except  cucurbits)  grown  in  the  U.S. 
were  treated  with  spinosad.  The  TMRC 
is  obtained  by  multiplying  the  tolerance 
residue  levels  by  the  consumption  data 
which  estimates  the  amount  of  crops 
and  related  food  stuffs  consumed  by 
various  population  subgroups.  There  are 


no  other  established  U.S.  tolerances  for 
spinosad  and  no  other  registered  uses 
for  spinosad  on  food  or  feed  crops  in  the 
United  States.  The  use  of  a  tolerance 
level  and  100  percent  of  crop  treated 
clearly  results  in  an  over-estimate  of 
human  exposure  and  a  safefy 
determination  for  the  use  of  spinosad  on 
crops  cited  in  this  summary  that  is 
based  on  a  conservative  exposure 
assessment.  Another  potential  source  of 
dietary  exposure  are  residues  in 
drinking  water.  Based  on  the  available 
environmental  studies  conducted  with 
spinosad  wherein  it's  properties  show 
little  or  no  mobilify  in  soil  DowElanco 
concludes,  there  is  no  anticipated 
exposure  to  residues  of  spinosad  in 
drinking  water.  In  addition,  there  is  no 
established  Maximum  Concentration 
Level  for  residues  of  spinosad  in 
drinking  water. 

2.  Non-dietary  exposure.  There  are  no 
other  uses  currently  registered  for 
spinosad.  The  proposed  use  on  apples, 
brassica  leafy  vegetables,  and  fruiting 
vegetables  (except  cucurbits),  as  well  as 
a  pending  use  on  cotton  involve 
application  of  spinosad  to  crops  grown 
in  an  agriculture  environment.  Thus,  the 
potential  for  non-occupational  exposure 
to  the  general  population  is  not 
expected  to  be  significant. 

D.  Cumulative  Effects 

The  potential  for  cumulative  effects  of 
spinosad  and  other  substances  that  have 
a  common  mechanism  of  toxicity  is  also 
considered.  In  terms  of  insect  control, 
spinosad  causes  excitation  of  the  insect 
nervous  system,  leading  to  involuntary 
muscle  contractions,  prostration  with 
tremors,  and  finally  paralysis.  These 
effects  are  consistent  with  the  activation 
of  nicotinic  acetylcholine  receptors  by  a 
mechanism  that  is  clearly  novel  and 
unique  among  known  insecticidal 
compounds.  Spinosad  also  has  effiects 
on  the  GABA  receptor  function  that  may 
contribute  further  to  its  insecticidal 
activity.  Based  on  results  found  in  tests 
with  various  mammalian  sp)ecies, 
spinosad  appears  to  have  a  mechanism 
of  toxicity  like  that  of  many  amphiphilic 
cationic  compounds.  There  is  no 
reliable  information  to  indicate  that 
toxic  effects  produced  by  spinosad 
would  be  cumulative  with  those  of  any 
other  pesticide  chemical.  Thus 
DowElanco  believes  it  is  appropriate  to 
consider  only  the  potential  risks  of 
spinosad  in  an  aggregate  exposure 
assessment. 

E.  Safety  Determinations 

1.  U.S.  population  in  general.  Using 
the  conservative  exposure  assumptions 
and  the  proposed  RJFD  described  above, 
the  aggregate  exposure  to  spinosad  use 


on  apples,  brassica  leafy  vegetables, 
cotton,  and  fruiting  vegetables  (except 
cucurbits)  will  utilize  9.1  percent  of  the 
RfD  for  the  U.S.  population.  A  more 
realistic  estimate  of  dietary  exposure 
and  risk  relative  to  a  chronic  toxidfy 
endpoint  is  obtained  if  average 
(anticipated)  residue  values  from  field 
trials  are  used.  Inserting  the  average 
residue  values  in  place  of  tolerance 
residue  levels  produces  a  more  realistic, 
but  still  conservative  risk  assessment. 
Based  on  average  or  anticipated  residues 
in  a  dietary  risk  analysis,  the  use  of 
spinosad  on  apples,  brassica  leafy 
vegetables,  cotton,  and  fruiting 
vegetables  (except  cucurbits)  will  utilize 
2.1  percent  of  the  RfD  for  the  U.S. 
population.  EPA  generally  has  no 
concern  for  exposures  below  100 
perecnt  of  the  RfD  because  the  RfD 
represents  the  level  at  or  below  which 
daily  aggregate  dietary  exposure  over  a 
lifetime  will  not  pose  appreciable  risks 
to  human  health.  Thus,  DowElanco 
concludes  that  there  is  reasonable 
certainty  that  no  harm  will  result  from 
aggregate  exposure  to  spinosad  re.sidue8 
on  apples,  brassica  leafy  vegetables, 
cotton,  and  fruiting  vegetables  (except 
cucurbits). 

2.  Infants  and  children.  In  assessing 
the  potential  for  additional  sensitivity  of 
infents  and  children  to  residues  of 
spinosad,  data  from  developmental 
toxicity  studies  in  rats  and  rabbits  and 
a  2-generation  reproduction  study  in  the 
rat  are  considered.  The  developmental 
toxicity  studies  are  designed  to  evaluate 
adverse  effects  on  the  developing 
oi^ganism  resulting  from  pesticide 
exposure  during  prenatal  development. 
Reproduction  studies  provide 
information  relating  to  effects  from 
exposure  to  the  pesticide  on  the 
reproductive  capability  and  potential 
systemic  toxicity  of  mating  animals  and 
on  various  parameters  associated  with 
the  well-being  of  pups. 

FFDCA  section  408  provides  that  EPA 
may  apply  an  additional  safety  factor  for 
infants  and  children  in  the  case  of 
threshold  effiects  to  account  for  pre-  and 
post-natal  toxicity  and  the  completeness 
of  the  database.  Based  on  the  current 
toxicological  data  requirements,  the 
database  for  spinosad  relative  to  pre- 
and  post-natal  effects  for  children  is 
complete.  Further,  for  spinosad,  the 
NOELs  in  the  chronic  feeding  studies 
which  were  used  to  calculate  the  RCD 
(0.025  mg/kg/day)  are  already  lower 
than  the  NOELs  from  the  developmental 
studies  in  rats  and  rabbits  by  a  hctor  of 
more  than  10  fold. 

Concerning  the  reproduction  study  in 
rats,  the  pup  effects  shown  at  the 
highest  dose  tested  were  attributed  to 
maternal  toxicity.  Therefore,  DowElanco 


Mi 


67804  Federal  Registrar  /  Vol.  61,  No.  248  /  Tuesday.  Decembw  24.  1996  /  Notices 


concludes  that  an  additional  uncertainty 
factor  is  not  needed  and  that  the  Rfl)  at 
0.025  mg/lEg/day  is  appropriate  for 
assessing  risk  to  infants  and  children. 

Using  the  conservative  exposure 
assumptions  previously  descrihed 
(tolerance  level  residues),  the  percent 
Rfl3  utilized  by  the  aggregate  exposure 
to  residues  of  spinosad  on  apples, 
brassica  leafy  vegetables,  cotton,  and 
fruiting  vegetables  (except  cucurbits)  is 
20.6  percent  for  children  1  to  6  years 
old,  the  most  sensitive  population 
subgroup.  If  average  or  anticipated 
residues  are  used  in  the  dietary  risk 
analysis,  the  use  of  spinosad  on  these 
crops  will  utilize  5.1  percent  of  the  RfD 
for  children  1  to  6  years  old.  Thus, 
based  on  the  completeness  and 
reliability  of  the  toxicity  data  and  the 
conservative  exposure  assessment. 
DowEIanco  concludes  that  there  is  a 
reasonable  certainty  that  no  harm  will 
result  to  infants  and  children  from 
aggregate  exposure  to  spinosad  residues 
on  apples,  brassica  leafy  vegetables, 
cotton,  and  fruiting  vegetables  (except 
cucurbits). 

P.  IntematJonaJ  Tolerances 

There  are  no  codex  maximum  residue 
levels  established  for  residues  of 
spinosad  on  apples,  brassica  leafy 
vegetables,  cottcui,  fruiting  vegetables 
(except  cucurbits)  or  any  other  food  or 
fJBed  crop. 

n.  Administrative  Matters 

hiterested  persons  are  invited  to 
submit  comments  on  this  notice  of 
filing.  Comments  must  bear  a  notation 
indiating  the  document  control 
number,  {PF-684].  All  written 
comments  filed  in  response  to  this 
petition  will  be  available  in  the  Public 
Response  and  Program  Resources 
Branch,  at  the  address  given  above  from 
8:30  a.m.  to  4  p.m.,  Monday  through 
Friday,  except  legal  holidays. 

A  record  has  been  estabhshed  for  this 
notice  under  docket  niunber  [PF-6841, 
including  comments  and  data  submitted 
electronically  as  described  below.  A 
pubUc  version  of  this  record,  including 
printed,  paper  versions  of  electronic 
comments,  which  does  not  include  any 
information  claimed  as  CBI,  is  available 
for  inspection  from  8:30  a.m.  to  4  p.m., 
Monday  through  Friday,  excluding  legal 
holidays.  The  public  record  is  located 
in:  Public  Response  and  Program 
Resources  Branch.  Field  Operations 
Division  (7506C).  Office  of  Pesticide 
Programs.  Environmental  Protection 
Agency  Room  1132  ,  Crystal  Mall  #2. 
1921  Jefferson  Davis  Highway, 
Arlington,  VA  22202. 

Electronic  comments  can  be  sent 
directly  to  EPA  at: 


opp=dockijfBpemail.gpa.gov 
Electronic  ccnnments  must  be 
submitted  as  ASCH  file  avoiding  the  use 
of  special  characters  and  any  for 
encryption.  The  official  record  for  this 
rulemaking,  as  well  as  the  public 
version,  as  described  above  will  be  kept 
in  paper  form.  Accordingly,  EPA  will 
transfer  all  comments  received 
electronically  into  printed,  paper  forin 
as  they  are  received  and  will  place  the 
paper  coides  in  the  official  rulemaking 
record  which  will  also  include  all 
comments  submitted  directly  in  writing. 
The  official  rulanaldng  record  is  the 
paper  record  maintained  at  the  address 
in  ADDRESSES  at  the  beginiuog  of  this 
document  \, 

UstofSobiects        '         *     .... 

Environmental  Protection  Agency, 
Administrative  practice  and  procedure. 
Agricultural  commodities.  Pesticides 
and  pests.  Reporting  and  recordkeeping 
requirements. 

Dated:  Decembar  13, 1996. 


Actii^  Diroctor,  Begistiation  Divisioa,  C^pce 
of^ttiddeProgramM. 

(FR  Doc.  96-32528  FU«d  12-23-96;  8:45  am] 


MonsantO! 
niing 


AQENCY:  Envirtmmental  Protection 
Agency  (EPA). 
action:  Notice  of  Filing. 


f:  This  notice  is  a  simimary  of 
the  pesticide  petitions  which  proposes 
to  estidilish  time-limited  tolerances  for 
residues  of  the  herbicide  glyphosate  [N- 
phosphonomethyllglycine]  in  or  on  the 
raw  agricultiiral  commodities  (RACs) 
field  com  grain  at  1.0  parts  per  nullion 
(ppm),  field  com  forage  at  1.0  ppm,  field 
com  fodder  at  100  ppm,  aspirated  grain 
fractions  at  200  ppm,  grain  sorghum  at 
15  ppm,  grain  sorghum  fodder  at  40 
ppm,  and  oats  at  20  ppm.  The  residues 
Iram  treatment  of  field  com  include 
residues  from  field  com  varieties  which 
have  been  genetically  modified  to  be 
tolerant  of  glyphosate.  Because 
additional  time  is  needed  for  the 
petitioner  to  submit  additional  details 
on  residue  and  processing  data,  the 
Agency  is  proposing  to  grant  these 
tolerances  with  a  3-year  expiration  date. 
Monsanto  Company  requested  these 
tolerances  in  petitions  submitted  to  EPA 
pursuant  to  the  Federal  Food,  Drug,  and 
Cosmetic  Act  (FFDCA).  A  siunmary  of 
the  petition  prepared  by  Monsanto  is 
being  included  in  this  notice.        ,    • 


DATES:  Comments,  identified  by  the 
docket  control  niunbers  [PF-67g]  must 
be  received  on  or  before  January  23, 
1997. 

ADDRESSES:  By  mail,  submit  written 
comments  to  Public  Response  and 
Program  Resources  Branch,  Field 
Operations  Division  (7506C),  Office  of 
Pesticide  Programs.  Environmental 
Protection  Agency.  401  M  St.  SW., 
Washington,  DC  20460.  In  person,  bring 
conunraits  to  RM  1132,  CM  #2, 1921 
Jefiiarson  Davis  Highway,  Arlington,  VA 
22202.  Comments  and  data  may  also  be 
submitted  electronically  by  sending 
electronic  mail  (e-mail)  to:  opp- 
docket^epamail.epa.gov.  Electronic 
comments  must  be  submitted  as  an 
ASCII  file  avoiding  the  use  of  special 
characters  and  any  form  of  encryption. 

Comments  and  data  will  also  be 
accepted  on  disks  in  Word  Perfsct  5.1 
file  format  or  ASCII  file  format.  All 
comments  and  data  in  electronic  form 
must  be  identified  by  the  Docket 
number  [PF-679].  Electronic  comments 
on  this  notice  may  be  filed  online  at 
many  Federal  Depository  Libraries. 
Additional  information  on  electronic 
submissions  can  be  foimd  below  in  this 
document. 

Information  submitted  as  a  comment 
concerning  this  document  may  be 
claimed  confidential  by  marking  any 
part  or  all  of  that  information  as 
Confidential  Business  Information" 
(CBI).  CBI  should  not  be  submitted 
through  e-mail.  Information  merited  as 
CBI  will  not  be  disclosed  except  in 
accordance  with  procedures  set  forth  in 
40  CFR  part  2.  A  copy  of  the  comment 
that  does  not  contain  CBI  must  be 
submitted  for  inclusion  in  the  public 
record.  Information  not  marked 
confidential  may  be  disclosed  publicly 
by  EPA  without  prior  notice.  AU  written 
comments  will  faie  available  for  public 
inspection  in  Rm.  1132  at  the  address 
given  above,  frtnn  8  a.m.  to  4:30  p.m.. 
Monday  through  Friday,  excluding  legal 
hoUdays. 

FOR  FURTHER  INFORMATION  CONTACT:  By 
mail:  Robert  ].  Taylor,  Product  Manager 
(PM)  23,  Registration  Division,  (7505C). 
Office  of  Pesticide  Programs, 
Environmental  Protection  Agency,  401 
M  St.,  SW.,  Washington.  DC  20460. 
Office  location  and  telephone  niunber: 
Rm.  241,  CM  «2,  1921  Jefferson  Davis 
Highway.  Arlington.  VA  22202.  703- 
305-6027,  e-mail: 
taylor.robertOepamail.epa.gov. 
SUPPIEMENTARV  INFORMATION:  Pursuant 
to  section  408(d)  of  the  Federal  Food. 
Drug,  and  Cosmetic  Act  (FFDCA),  21 
U.S.C.  section  346  a(d),  EPA  has 
received  several  pesticide  petitions  (PP 
8F3672,  PP  8F3673,  PP  6E4645  and  PP 
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SF4555)  from  Monsanto  Company,  700 
14th  St.,  NW.,  Suite  1100,  Washington, 
DC  20005.  These  petitions  propose 
amending  40  CFR  part  180.364  by  ^  . 
establishing  a  regulation  to  permit  '^  '    ' 
residues  of  the  herbicide  glyphosate  IN- 
(phosphonomethyl)glycinel,  resulting 
from  the  application  of  the^ 
isopropylamine  salt  and/or  the 
monoammonium  salt  of  glyphosate  in  or 
on  the  raw  agricultural  commodities 
(RACs)  field  com  grain  at  1.0  parts  per 
million  (ppm),  field  com  forage  at  1.0 
ppm,  field  com  fodder  at  100  ppm, 
aspirated  grain  fractions  at  200  ppm, 
grain  sorghum  at  15  ppm,  grain  sorghum 
fodder  at  40  ppm,  and  oats  at  20  ppm. 
PP  5F4555  specifically  relates  to  field 
corn  which  has  been  genetically 
modified  to  be  tolerant  to  glyphosate. 
As  required  by  section  408(d)  of  the 
FFDCA,  as  recently  amended  by  the 
Food  Quality  Protection  Act,  Monsanto 
included  in  the  petition  a  summary  of 
the  petition  and  authorization  for  the 
summary  to  be  published  in  the  Federal 
Register  in  a  notice  of  receipt  of  the 
petition.  The  summary  represents  the 
views  of  Monsanto;  EPA  is  in  the 
process  of  evaluating  the  petition.  As 
required  by  section  408(d)(3),  EPA  is 
including  the  summary  as  a  part  of  this 
notice  of  filing.  EPA  has  made  minor 
edits  to  the  summary  for  the  purpose  of 
clarity. 

I.  Monsanto  Petition  Sununary 

1.  Glyphosate  uses.  Glyphosate  is  a 
postemergent,  systemic  herbicide  with 
no  residual  soil  activity.  It  is  generally 
non-selective  and  provides  broad 
spectrum  control  of  many  annual 
weeds,  perennial  weeds,  woody  brush 
and  trees.  Glyphosate  is  registered  for  a 
variety  of  agricultural  uses,  including 
preplant,  preharvest,  in-crop,  fallow, 
reduced  tillage,  forestry  and  aquatic 
applications,  as  well  as  non-crop 
applications.  When  applied  at  lower 
rates,  glyphosate  also  acts  as  a  plant 
growth  regulator.  Glyphosate's  primary 
mode  of  action  is  inhibition  of  the 
biosynthesis  of  aromatic  amino  acids  in 
plants. 

2.  Safety.  Monsanto  Company  has 
submitted  numerous  toxicology  studies 
in  support  of  glyphosate.  According  to 
Monsanto  Company,  the  acute  toxicity 
and  irritation  potential  of  glyphosate  is 
low.  There  are  large  margins  of  safety 
for  subchronic  and  chronic  effects. 
Glyphosate  does  not  produce 
reproductive  effects  and  is  not  a 
teratogen,  mutagen,  carcinogen  or  a 
neurotoxin.  Risk  assessment 
calculations  indicate  the  margin  of 
safety  for  agricultural  workers  and  the 
population  in  general  far  exceed  the 
EPA  required  level  of  100. 


The  following  mammalian  toxicity 
studies  have  been  conducted  to  support 
glyphosate: 

A  rat  acute  oral  study  with  a 
combined  LD50  of  >5,000  mg/kg. 

A  rabbit  acute  dermal  LDso  ot  >  5,000 
mg/kg. 

A  primary  eye  irritation  study  in  the 
rabbit  which  showed  severe  irritation 
for  glyphosate  acid.  However, 
glyphosate  is  normally  formulated  as 
one  of  several  salts  and  eye  irritation 
studies  on  the  salts  showed  essentially 
no  irritation. 

A  primary  dermal  irritation  study 
which  showed  essentially  no  irritation. 

A  primary  dermal  sensitization  study 
which  showed  no  sensitization. 

A  90-day  feeding  study  in  rats  fed 
dosage  levels  of  0,  1,000,  5,000  and 
20,000  ppm  with  a  no-observable-effect 
level  (NOEL)  of  20,000  ppm  based  on  no 
effects  even  at  the  highest  dose  tested. 

A  90-day  feeding  study  in  mice  fed 
dosage  levels  of  0,  5,000,  10,000  and 
50,000  with  a  NOEL  of  10,000  ppm 
based  on  body  weight  effects  at  the  high 
dose. 

A  90-day  feeding  study  in  dogs  given 
glyphosate,  via  capsule,  at  doses  of  0, 
200, 600  and  2000  mg/kg/day  with  a 
NOEL  of  2000  mg/kg/day  based  on  no 
effiects  even  at  the  highest  dose  tested. 

A  12-month  oral  study  in  dogs  given 
glyphosate,  via  capsule,  at  doses  of  0, 
20,  100  and  500  mg/kg/day  with  a  NOEL 
of  500  mg/kg/day  based  on  no  adverse 
effects  at  any  dose  level. 

A  26-month  chronic/feeding 
oncogenicity  study  with  rats  fed  dosage 
levels  of  0,  3, 10  and  31  mg/kg/day 
(males)  and  0,  3, 11  and  34  mg/kg/day 
(females)  with  a  systemic  NOEL  of  31 
mg/kg/day  (males)  and  34  mg/kg/day 
(females)  based  on  no  carcinogenic  or 
other  adverse  effects  at  any  dose  level. 

A  24-month  chronic/feeding 
oncogenicity  study  with  rats  fed  dosage 
levels  of  0,  89,  362  and  ^40  mg/kg/day 
(males)  and  0, 113,  457  and  1,183  mg/ 
kg/day  (females)  with  a  systemic  NOEL 
of  362  mg/kg/day  based  on  body  weight 
effects  in  the  female  and  eye  effects  in 
males.  There  was  no  carcinogenic 
response  at  any  dose  level. 

A  mouse  oncogenicity  study  with 
mice  fed  dosage  levels  of  0, 150,  750 
and  4,500  mg/kg/day  with  a  NOEL  of 
750  mg/kg/day  based  on  body  weight 
effects  and  microscopic  liver  changes  at 
the  high  dose.  There  was  no 
carcinogenic  effect  at  the  highest  dose 
tested  of  4,500  mg/kg/day. 

An  oral  developmental  toxicity  study 
with  rats  given  doses  of  0,  300. 1,000 
and  3,500  mg/kg/day  with  a  maternal 
NOEL  of  1,000  mg/kg/day  based  on 
clinical  signs  of  toxicity,  body  weight 
effects  and  mortality,  and  a  fetal  NOEL 


of  1,000  mg/kg/day  based  on  reduced 
body  weights  and  delayed  stemebrae 
maturation  at  the  highest  d«6e  tested  of 
3,500  mg/kg/day. 

An  oral  developmental  toxicity  study 
with  rabbits  given  doses  of  0,  75, 175 
and  350  mg/kg/day  with  a  maternal  of 
NOEL  of  175  mg/kg/day  based  on 
clinical  signs  of  toxicity  and  mortality, 
and  a  fetal  NOEL  of  350  mg/kg/day 
based  on  no  developmental  toxicity  at 
any  dose  tested. 

A  three-generation  reproduction  study 
with  rats  fed  dosage  levels  ofO,  3,  10 
and  30  mg/kg/day  with  a  NOEL  for 
systemic  and  reproductive/ 
developmental  parameters  of  30  mg/kg/ 
day  based  on  no  adverse  efCects  noted  at 
any  dose  level. 

A  two-generation  reproduction  study 
with  rats  fed  dosage  levels  of  0, 100,  500 
and  1,500  mg/kg/day  with  a  NOEL  for 
systemic  and  developmental  parameters 
of  500  mg/kg/day  based  on  body  weight 
effects,  clinical  signs  of  toxicity  in  adult 
animals  and  decreased  pup  ^ 
bodyweights,  and  a  reproductive  NOEL 
of  1,500  mg/kg/day. 

A  number  of  mutagenicity  studies 
were  conducted  and  were  all  negative. 
These  studies  included:  chromosomal 
aberration  in  vitro  (no  aberrations  in 
Chinese  hamster  ovary  cells  were 
caused  with  or  without  89  activation); 
DNA  repair  in  rat  hepatocyte;  in  vivo 
bone  marrow  cytogenic  test  in  rats;  rec- 
assay  with  B.  subtilis;  reverse  mutation 
test  with  S.  typhimurium;  Ames  test 
with  S.  typhimurium;  and  dominant- 
lethal  mutagenicity  test  in  mice. 

3.  Threshold  effects —  chronic  effects. 
The  reference  dose  (RfD)  for  glyphosate 
based  on  maternal  effects  in  a 
developmental  study  with  rabbits 
(NOEL  of  175  mg/kg  bwt/day)  and  using 
a  hundred-fold  safety  factor  is 
calculated  to  be  2.0  mg/kg  body  wei^t/ 
day. 

Acute  toxicity.  Based  on  the  available 
acute  toxicity  data,  glyphosate  does  not 
pose  any  acute  dietary  risks. 

4.  Non-threshold  effects — 
carcinogenicity.  The  Health  Effects 
Division  Carcinogenicity  Peer  Review 
Committee  has  classified  glyphosate  in 
Group  E  (evidence  of 
noncarcinogenicity  for  humans),  based 
upon  lack  of  convincing  carcinogenicity 
evidence  in  adequate  studies  in  two 
animal  species.  There  was  no  evidence 
of  carcinogenicity  in  an  18-month 
feeding  study  in  mice  and  a  2-year 
feeding  study  in  rats  at  the  dosage  levels 
tested.  The  doses  tested  are  adequate  for 
identifying  a  cancer  risk.  Thus,  a  cancer 
risk  assessment  is  not  appropriate. 

5.  Aggregate  exposure.  For  purposes 
of  assessing  the  potential  dietary 
exposure,  Monsanto  has  estimated 
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aggregate  exposure  based  on  the 
tolerances  for  giyphosate  on  field  com 
grain  at  l.O^m.  field  com  forage  at  1.0 
ppm,  field  com  fodder  at  100  ppm,  corn 
aspirated  grain  fractions  at  200  pm. 
grain  sorghum  at  15  ppm,  grain  sorghum 
fodder  at  40  ppm  and  oats  at  20  ppm. 
Com  forage  and  fodder,  sorghum  fodder 
and  aspirated  grain  fractions  are  fed  to 
animals;  thus  exposure  of  humans  to 
residues  in  these  commodities  might 
result  if  such  residues  are  transferred  to 
meat,  milk,  poultry,  or  eggs.  However, 
based  on  the  results  of  animal 
metabolism  studies  and  the  amount  of 
gijrphesate  residues  expected  in  animal 
feeds.  Monsanto  has  concluded  that 
there  is  no  reasonable  expectation  that 
residues  of  giyphosate  will  exceed 
existing  tolerances  in  meat,  milk, 
poultry  or  eggs.  In  conducting  this 
exposure  assessment,  Monsanto  has 
made  very  conservative  assumptions  — 
100  percent  of  these  crops  will  contain 
giyphosate  residues  and  those  residues 
would  be  at  the  level  of  the  tolerance  — 
which  result  in  an  overestimate  of 
human  exposure.  Thus,  in  making  a 
safety  determination  for  these 
tolerances,  Monsanto  is  taking  into 
account  this  conservative  exposure 
assessment.  CMher  potential  sources  of 
exposure  of  the  general  population  to 
residues  of  pesticides  are  residues  in 
drinking  water  and  exposure  from  non- 
occupational sources.  A  Maximum 
Concentration  Level  (MCL)  has  been 
established  for  residues  of  giyphosate  in 
drinking  water  at  0.7  mg/1  since 
giyphosate  is  approved  for  direct 
application  to  water.  The  MCL 
represents  the  level  at  which  no  known 
or  anticipated  adverse  health  effiacts 
occur,  allowing  for  an  adequate  margin 
of  safety,  and  is  based  on  the  reference 
dose  (RiD).  Non-occupational  exposure 
to  giyphosate  is  expected  based  on  the 
currently-registered  uses;  however,  due 
to  the  low  acute  toxicity  and  lack  of 
other  toxicological  concerns,  the  risk 
posed  by  non-occupational  exposure  to 
giyphosate  is  minimal  Monsanto 
believes  that  EPA  consideration  of  a 
common  mechanism  of  toxicityis  not 
appropriate  at  this  time  since  Monsanto 
believes  that  EPA  does  not  have 
information  to  indicate  that  toxic  effiacts 
produced  by  giyphosate  would  be 
ciunulative  with  those  of  any  other 
chemical  compound. 

6.  Determination  of  safety  for  U.S. 
population.  RfD:  The  theoretical 
maximum  residue  contribution  (TMRC) 
for  existing,  published  tolerances  for 
giyphosate  is  0.021460  mg/kg  bwt/day 
or  1.0  percent  of  the  RfD  for  the  overall 
U.S.  population.  Using  the  conservative 
exposure  assumptions  described  above. 


the  proposed  new  tolerances  on  com, 
sor^um  and  oat  commodities  will 
contribute  0.0023  mg/kg/day  to  the 
l^fRC.  This  aggregate  exposure  will 
utilize  an  additional  0.12  percent  of  the 
RfD  for  the  overall  U.S.  population.  EPA 
generally  has  no  concern  for  exposures 
below  100  percent  of  the  RfD.  llierefore. 
baaed  on  the  completeness  and 
reliability  of  the  toxicity  data  and  the 
conservative  exposure  assessment, 
Monsanto  concludes  that  there  is  a 
reasonable  certainty  that  no  harm  will 
result  firom  aggregate  exposure  to 
residues  of  giyphosate,  including  all 
anticipated  dietary  exposure  and  all 
other  non-occupational  exposures. 

7.  Determination  of  safety  for  infants 
and  children.  In  assessing  the  potential 
for  additional  sensitivity  of  infants  and 
children  to  residues  of  giyphosate.  data 
were  considered  from  developmental 
toxicity  studies  in  the  rat  and  rabbit  and 
multi-generation  reproduction  studies 
in  rats. 

No  birth  defects  were  observed  in  the 
offspring  of  rats  given  giyphosate  by 
gavage  at  dose  levels  of  0,  300,  1,000, 
and  3,500  mg/kg/day  on  days  6  through 
19  of  gestation.  The  NOEL  for  this  study 
was  1,000  mg/kg/day  based  on  maternal 
and  developmental  toxicity  observed  at 
the  highest  dose  tested,  3,500  mg/kg/ 
day.  "nie  high-dose  in  this  study  was  3.5 
times  higher  than  the  limit  dose  that  is 
currently  required  by  the  guidelines. 

No  birth  defects  were  observed  in  the 
offspring  of  rabbits  given  giyphosate  by 
gavage  at  dose  levels  of  0,  75, 175,  and 
350  mg/kg/day  on  days  6  through  27  of 
gestation.  The  NOEL  for  this  study  is 
considered  to  be  175  mg/kg/day  based 
on  maternal  toxicity  at  the  high-dose  of 
350  mg/kg/day.  Because  no 
developmental  toxicity  was  observed  at 
any  dose  level,  the  developmental 
NOEL  is  considered  to  be  350  mg/kg/ 
day.  •  .  , 

Male  and  female  rats  were  fed 
giyphosate  at  dose  levels  of  0,  3, 10,  and 
30  mg/kg/day  every  day  throughout  the 
production  of  three  successive 
generations.  No  adverse  treatment- 
related  effects  on  reproduction  were 
observed.  Because  no  toxicity  was  noted 
even  at  the  highest  dose  tested,  a  second 
reproduction  study  at  higher  dose  levels 
was  performed  and  is  described  below. 

Male  and  female  rats  were  fed 
giyphosate  at  dose  levels  of  0, 100,  500, 
and  1,500  mg/kg/day  every  day 
throughout  the  production  of  two 
successive  generations.  Reduced  body 
weights  and  soft  stools  occurred  at  1,500 
mg/kg/day  (3  percent  of  the  diet); 
therefore,  the  systemic  NOEL  is    « 
considered  to  be  500  mg/kg/day. 
Giyphosate  did  not  affect  the  ability  of 


rats  to  mate,  conceive,  carry  or  deliver 
normal  offspring  at  any  dose  level. 

The  results  otthese  studies  indicate 
that  giyphosate  does  not  produce  birth 
defects  and  is  not  a  reproductive  toxin. 

Reference  Dose  (RfD).  The  TMRC  for 
existing,  published  tolerances  for 
giyphosate  ranges  from  0.015561  for 
nureing  infants  to  0.049134  for  non- 
nursing  infants  (0.8  to  2.5  fiercent  of  the 
RfD).  Using  the  conservative  exposure 
assumptions  described  above,  the 
proposed  new  tolerances  on  com, 
sorghum  and  oat  commodities  will 
contribute  0.0158  mg/kg/day  to  the 
TMRC  for  non-nursing  infants.  For  non- 
nuraing  infants,  the  proposed  new 
tolerances  and  previously  established 
tolerances  will  utilize  a  total  of  3.2 
percent  of  the  RfD.  EPA  generally  has  no 
concern  for  exposures  below  100 
percent  of  the  RfD.  Therefore,  based  on 
the  completeness  and  reliability  of  the 
toxicity  data  and  the  conservative 
exposure  assessment,  Monsanto 
concludes  that  there  is  a  reasonable 
certainty  that  no  harm  will  result  from 
aggregate  exposure  to  residues  of 
giyphosate.  including  all  anticipated 
dietary  exposure  and  all  other  non- 
occupational exposures. 

8.  Estrogenic  effects.  The  toxicity 
studies  required  by  EPA  for  the 
registration  of  pesticides  measure 
numerous  endpoints  with  sufficient 
sensitivity  to  detect  potential  endocrine- 
modulating  activity.  No  effects  have 
been  identified  in  subchronic.  chronic 
or  developmental  toxicity  studies  to 
indicate  any  endocrine-modulating 
activity  by  giyphosate.  In  addition, 
negative  results  were  obtained  when 
giyphosate  was  tested  in  a  dominant- 
lethal  mutation  assay.  While  this  assay 
was  designed  as  a  genetic  toxicity  test, 
agents  that  can  affect  male  reproduction 
function  will  also  cause  effects  in  this 
assay.  More  importantly,  the  multi- 
generation  reproduction  study  in 
rodents  is  a  complex  study  design 
which  measures  a  broad  range  of 
endpoints  in  the  reproductive  system 
and  in  developing  offspring  that  are 
sensitive  to  alterations  by  chemical 
agents.  Giyphosate  has  been  tested  in 
two  separate  multi-generation  studies 
and  each  time  the  results  demonstrated 
that  giyphosate  is  not  a  reproductive 
toxin. 

9.  Chemical  residue.  The  nature  of  the 
residue  in  plants  and  animals  is 
adequately  understood.  The  residue  to 
be  regulated  is  the  parent  giyphosate. 
The  submitted  residue  data  adequately 
support  the  proposed  tolerances  on  field 
com  grain  (1.0  ppm).  field  corn  forage 
(1.0  ppm),  field  com  stover  (100  ppm), 
aspirated  grain  fractions  (200  ppm). 
grain  sorghum  (15  ppm),  grain  sorghum 
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fodder  (40  ppm)  and  oats  (20  ppm). 
Residues  Gnun  genetically-modified 
glyphosate  tolerant  field  corA  varieties 
did  not  exceed  those  from  unmodified 
varieties  and  there  were  no  residues  of 
metabolites  which  would  be  of 
toxicological  concern.  Codex  maximum 
residue  levels  (MRLs)  have  been 
established  for  residues  of  glyphosate  on 
oats  at  20  ppm  and  on  com  grain  and 
grain  sorghum  at  0.1  ppm.  The  Codex 
MRLS  on  com  and  sorghum  were 
established  based  on  preplant/ 
preemergent  uses  of  gljrphosate,  and  are 
identical  to  the  exixting  tolerances  for 
these  crops  under  the  same  use 
conditions  in  the  United  States.  The 
increased  tolerances  now  being 
proposed  on  com  and  sorghum  are 
based  on  the  new  preharvest  uses  of 
glyphosate  to  these  crops  in  the  United 
States.  Monsanto  will  be  submitting  a 
petition  to  request  that  the  Codex  MRLs 
on  these  crops  be  increased;  however 
the  Codex  Commission  does  not 
generally  begin  the  data  review  until  the 
new  use  has  been  approved  by  a 
member  company.  Any  secondary 
residues  occurring  in  milk,  eggs,  meat, 
fat.  liver  and  kidney  of  cattle,  goats, 
horses,  hogs,  poultry  and  sheep  are 
covered  by  existing  tolerances.  There  is 
a  practical  analytical  method  for 
detecting  and  measuring  levels  of    * 
glyphosate  in  or  on  food  with  a  limitiB 
of  detection  (0.05  ppm)  that  allows 
mmiitoring  of  food  with  residues  at  or 
above  the  levels  set  in  these  tolerances. 
EPA  has  provided  information  on  this 
method  to  FDA.  This  method  is 
available  to  anyone  who  is  interested  in 
pesticide  residue  enforcement  firom  the 
Field  Operations  Division,  Office  of 
Pesticide  Programs. 

10.  Environmental  fate.  Glyphosate 
adsorbs  strongly  to  soil  and  is  not 
expected  to  move  vertically  below  the 
6-inch  soil  layer;  residues  are  expected 
to  be  immobile  in  soil.  Glyphosate  is 
readily  degraded  by  soil  microbes  to 
AMPA,  which  is  degraded  to  carbon 
dioxide.  Glyphosate  and  AMPA  are  not 
likely  te  move  to  ground  water  due  to 
their  strong  adsorptive  characteristics. 
However,  due  to  its  aquatic  use  patterns 
and  through  erosion,  glyphosate  does 
have  the  potential  to  enter  surface 
waters,  where  it  will  adsorb  to  sediment 
and  undergo  mfcrobial  degradation. 

Glyphosate  is  no  more  than  slightly 
toxic  to  birds  and  is  practically  non- 
toxic to  fish,  aquatic  invertebrates  and 
honeybees. 

n.  Adnunistrative  Matters 

EPA  invites  interested  persons  to 
submit  comments  on  this  notice  of 
filing.  Comments  must  bear  a 
notification  indicating  the  docket 


numb^  [PF-6791.  All  written  conunents 
filedu  response  to  this  petition  will  be 
availble ,  in  the  Public  Response  and 
Program  Resources  Branch,  at  the 
address  given  above  from  8:30  a.m.  to 
4:00  p.m..  Monday  through  Friday, 
except  legal  holidays. 

A  record  has  been  established  for  this 
notice  under  docket  nimibers  lPF-6791 
(including  comments  and  data 
submitted  electronically  as  described 
below).  A  public  version  of  this  record, 
including  printed,  paper  versions  of 
electronic  comments,  which  does  not 
include  any  information  claimed  as  CBI. 
is  available  for  inspection  from  8:30 
a.m.  to  4:30  p.m..  Monday  through 
Friday,  excluding  legal  holidays.  The 
public  record  is  located  in  Room  1132 
of  the  Public  Response  and  Program 
Resources  Branch,  Field  Operations 
Division  (7506C).  Office  of  Pesticide 
Programs.  Environmental  Protection 
Agency,  Crystal  Mall  #2. 1921  )efferson 
Davis  Highway,  Arlington,  VA. 

Electronic  comments  can  be  sent 
directly  to  EPA  at: 

opp-docketdepaniail.epa.gov 

Electronic  comments  must  be 
submitted  as  ASCII  file  avoiding  the  use 
of  special  characters  and  any  form  of 
encryption. 

Hie  official  record  for  this 
rulemaking,  as  well  as  the  public 
vOTSion,  as  described  above  will  be  kept 
in  paper  form.  Accordingly,  EPA  will 
transfer  all  comments  received 
electronically  into  printed,  paper  form 
as  they  are  received  and  will  place  the 
paper  copies  in  the  official  rulemaking 
record  which  will  also  include  all 
comments  submitted  directly  in  writing. 
The  official  mlemaking  record  is  the 
paper  record  maintained  at  the  address 
in  ADDRESSES"  at  the  beginning  of  this 
document. 

ListofSubiects 

Environmental  protection, 
administrative  practice  and  procedure, 
Agricultural  commodities,  Pesticides 
and  pests.  Reporting  and  recordkeeping 
requirements. 

Dated:  December  16, 1996. 

Peter  Caulldns, 

Acting  Director,  Registraticm  Division,  Office 
of  Pesticide  Programs. 

(PR .Doc.  96-32531  Filed  12-20-96;  10:00 
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(PF-681:  FRL-667«-q 

Rhon»-Poui«nc  Ag  Company; 
Pesticide  Tolerance  Petition  HIing 

AOBICY:  Environmental  Protection 
Agency  (EPA). 
action:  Notice  of  filing. 


SUMMARY:  This  notice  annoimces  the 
filing  of  a  pesticide  petition  proposing 
the  establishment  of  a  regulation  for 
residues  of  the  herbicide  bromoxynil 
(3,5-dibromo-4  hydroxybenzonitrile), 
resulting  fit)m  the  application  of  its 
octanoic  and  heptanoic  acid  esters.  The 
proposal  would  extend  the  time-limited 
tolerance  in  or  on  the  raw  agricultural 
commodity  (RAC)  cottonseed 
(transgenic  BXN  varieties  only)  at  0.04 
part  per  million.  This  notice  includes  a 
summary  of  the  petition  that  was 
prepared  by  the  petitioner,  Rhone- 
Poulenc  Ag  Company. 
DATES:  Comments,  identified  by  the 
docket  number  [PF-681 1.  must  be 
received  on  or  before,  January  23, 1997. 
ADDRESSES:  By  mail,  submit  written 
comments  to  Public  Response  and 
Program  Resources  Branch,  Field 
Operations  Division  (7506C),  Office  of 
Pesticide  Programs,  Environmental 
Protection  Agency,  401  M  St.  SW., 
Washington.  DC  20460.  In  person,  bring 
comments  to  Rm.  1132,  CM«2. 1921 
Jeffiarson  Davis  Highway.  Aiiington.  VA 
22202. 

Comments  and  data  may  also  be 
submitted  electronically  fay  sending 
electronic  mail  (e-mail)  to:  opp- 
docket6epamaiI.epa.gov.  Electronic 
comments  must  be  submitted  as  an 
ASCn  file  avoiding  the  use  of  special 
characters  and  any  form  of  encryption. 
Comments  and  data  will  also  be 
accepted  on  disks  in  WordPerfect  in  5.1 
file  format  or  ASCII  file  format.  All 
comments  and  data  in  electronic  form 
must  be  identified  by  the  docket  number 
(PF-6811.  Electronic  comments  on  this 
proposed  rule  may  be  filed  online  at 
many  Federal  Depository  Libraries. 
Additional  information  on  electronic 
submissions  can  be  found  below  in  tliis 
document. 

Information  submitted  as  comments 
concerning  this  document  may  be 
claimed  confidential  by  marking  any 
part  of  all  of  that  information  as 
Confidential  Business  Information  (CBI). 
CBI  should  not  be  submitted  through  e- 
mail.  Information  marked  as  CBI  will 
not  be  disclosed  except  in  accordance 
with  procedures  set  forth  in  40  CFR  part 
2.  A  copy  of  the  comment  that  does  not 
contain  CBI  must  be  submitted  for 
inclusion  in  the  public  record. 
Information  not  marked  confidential 
may  be  disclosed  publicly  by  EPA 
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without  prior  notice.  All  written 
comments  will  be  available  for  public 
inspection  in  Rni.  1132  at  the  address 
given  above,  from  8:30  a.m.  to  4  p.m., 
Monday  through  Friday,  excluding  legal 
holidays. 

FOR  FURTHER  MFORMATION  CONTACT: 
Robert  Taylor  Product  Manager  (PM  25) 
Rm.,  241,  CM  #2, 1921  Jefferson  Davis 
Highway,  Arlington,  VA  703-305-6224, 
e-mail:  Taylor.Robert@e(>amaiI.epa.gov. 
SUPPLEMENTARY  INFORMATION:  EPA  has 
received  a  pesticide  petition  (PP) 
3F4233  from  Rhone-Poulenc  Ag 
Company,  PO  Box  12014  T.W. 
Alexander  Drive,  Research  Triangle 
Park,  North  Carolina  27709  porposing 
pursuant  to  section  408(d)  of  the  Federal 
Food,  Drug  and  Cosmetic  Act  (FFDCA), 
21  U.S.C.  section  346a(d),  to  amend  CFR 
part  180  by  establishing  a  tolerance  for 
residues  of  the  herbicide  bromoxynil 
(3,5-dibrom-4-hydroxybenxonitrile), 
resulting  from  the  application  of  its 
octanoic  and  heptanoic  acid  esters  in  or 
on  the  raw  agricultural  commodity 
cottonseed  at  0.04  ppm.  The  proposed 
analytical  method  is  a  reused  version  of 
Method  1  in  the  Pesticide  Analytical 
Manual  (PAM),  Vol  D. 

As  required  by  section  408(d)  of  the 
FFDCA,  as  recently  amended  by  the 
Food  Quality  Protection  Act,  Rhone- 
Poulenc  included  in  the  petition  a 
summary  of  the  petition  and 
authorization  for  the  summary  to  be 
published  in  the  Federal  Register  in  a 
notice  of  receipt  of  the  petition.  The 
summary  represents  the  views  of  Rhone- 
Poulenc;  EPA  is  in  the  process  of 
evaluating  the  petition.  As  required  by 
section  408(3)(3)  EPA  is  including  the 
summary  as  a  part  of  this  notice  of 
filing.  EPA  has  made  minor  edits  to  the 
summary  for  the  purpose  of  clarity. 
EPA  invites  interested  persons  to 
submit  comments  on  this  notice  of 
Gling.  Comments  must  bear  a 
notifrcation  indicating  the  document 
control  number  |PF-6811.  All  written 
comments  filed  in  response  to  this 
petition  will  be  availble,  in  the  Public 
Response  and  Program  Resources 
Branch,  at  the  address  given  above  from 
8:30  a.m.  to  4  p.m.,  Monday  through 
Fridy,  except  legal  holidays. 

A  record  has  been  established  for  this 
notice  under  docket  numbers  (PF-681I 
(including  com  ents  and  data  submitted 
electronically  as  described  below).  A 
public  version  of  this  record,  including 
printed,  paper  versions  of  electronic 
comments,  which  does  not  include  any 
information  claimed  as  CBI,  is  available 
for  inspection  from  8:30  a.m.  to  4  p.m., 
Monday  through  Friday,  excluding  legal 
holidays.  The  public  record  is  located  in 
Rm.  1132  of  the  Public  Response  and 


Program  Resources  Branch,  Field 
Operations  Division  (7506C),  Office  of 
Pesticide  Programs,  Environmental 
Protection  Agency,  Crystal  Mall  #2, 
1921  Jefferson  Davis  Highway, 
Arlington,  VA. 

Electronic  comments  can  be  sent 
directly  to  EPA  at: 

opp-docketdepamail. epa.gov '  ~ 

Electronic  comments  mu.st  be 
submitted  as  ASCII  file  avoiding  the  use 
of  special  characters  and  any  form  of 
encryption. 

The  official  record  for  this 
rulemaking,  as  well  as  the  public 
version,  as  described  above  will  be  kept 
in  paper  form.  Accordingly.  EPA  will 
transfer  all  comments  received 
electronically  into  printed,  paper  form 
as  they  are  received  and  will  place  the 
paper  copies  in  the  ofHcial  rulemaking 
record  which  will  also  include  ail 
comments  submitted  directly  in  writing. 
The  official  rulemaking  record  is  the 
paper  record  maintained  at  the  address 
in  "ADDRESSES"  at  the  beginning  of 

this  document. 

*         -     •    .  - 

L  Petition  Summary. 

There  is  an  extensive  data  base 
supporting  the  registration  of 
Bromoxynil  and  its  esters.  This  data 
base  is  current  as  the  majority  of  the 
studies  have  been  submitted  and 
accepted  under  the  reregistration 
process  mandated  by  FIFRA  88.  The 
Reregistration  Eligibility  Document 
(RED)  for  Bromoxynil  has  been 
scheduled  by  the  Agency  for  early  in 
fiscal  year  1997.  Included  in  this  data 
submitted  were  studies  which  showed 
the  nature  and  magnitude  of 
Bromoxynil  residue  in  ruminants  and 
poultry.  Based  on  these  studies  the 
Agency  has  determined  that  the  nature 
of  the  residue  in  ruminants  and  poultry 
are  understood  and  that  any  secondary 
residues  from  this  tolerance  occurring  in 
the  fat,  meat,  and  meat  byproducts  of 
cattle,  goats,  horses,  poultry,  and  sheep 
will  be  covered  by  existing  tolerances. 

The  nature  of  the  residue  in 
Transgenic  Cotton  is  considered  to  be 
adequately  understood.  The  primary 
Bromoxynil  metabolite  is  3,5-dibrom-4- 
hydroxybenzoic  acid  (DBHA).  DBHA  is 
only  a  major  metabolite  in/on  transgenic 
cotton  treated  with  Bromoxynil.  For  the 
purposes  of  extending  the  time-limited 
tolerance,  only  the  parent  compound 
should  be  regulated  as  in  40  CFR 
180.324.  This  interim  decision  is  based 
on  several  factors.  There  will  be  very 
minimal  risk  from  total  residues  of  the 
parent  compound  and  the  DBHA 
metabolite  in  cotton  seed  contributing 
only  about  1/lOOOth  of  the  total  dietary 


exposure  from  all  registered  uses  of 
Bromoxynil.  TTie  registration  of 
Bromoxynil  on  Transgenic  Cotton  in 
1997  will  be  limited  to  400,000  acres. 
This  represents  less  than  3%  of  the  total 
cotton  acres  anticipated  to  be  planted  in 
1997.  The  only  other  potential  source  of 
dietary  exposure  from  this  use  would  be 
from  cattle  fed  cotton  gin  trash.  Any 
potental  dietary  risk  from  this  source 
would  be  even  less  than  the  risk  from 
cottonseed.  This  is  based  on  again  less 
than  3%  of  the  cotton  acres  being 
treated  with  Bromoxynil.  It  is  also  based 
on  the  fact  that  the  majority  of  the 
cotton  gin  trash  is  disked  back  into  the 
fields  and  not  fed  to  cattle.  Even  when 
the  cotton  gin  trash  is  fed  to  cattle  it 
represents  only  a  maximum  of  30%  of 
the  diet. 

Adequate  methodology  is  available  for 
enforcement  purposes,  based  upon 
methods  for  the  parent  compound.  The 
method  involves  sample  reflux  in 
methanolic  KOH,  partitioning  with 
ether/hexane  and  analysis  by  GC.  The 
limit  of  detection  (LOD)  for  this  method 
is  0.02  ppm.  The  method  is  a  modified 
version  of  Method  I  in  the  Pesticide 
Analytical  Manual  (PAM),  Vol.  D. 

A.  Toxicological  Profile 

The  following  mammalian  toxicity 
studies  have  been  conducted  to  support 
the  tolerance  of  bromoxynil: 

1.  Acate  Toxicity-Bromoxynil  Phenol 
Technical.  A  complete  battery  of  acute 
toxicity  studies  for  Bromoxynil  Phenol 
were  completed.  The  acute  oral  toxicity 
study  resulted  in  a  LCP°  of  81  mg/kg 
(males)  and  a  LD^  of  93  mg/kg 
(females).  The  acute  dermal  toxicity 
study  in  rabbits  resulted  in  a  LD^  of 
>2000  mg/kg  for  both  males  and 
females.  The  acute  inhalation  study  in 
rats  resulted  in  a  LC*"  of  0.269  mg/L  for 
males  and  0.150  for  females.  The 
primary  eye  irritation  study  showed 
corneal  opacity  resolved  within  3  days, 
iritis  resolved  within  4  days  and 
conjuctival  irritation  which  persisted  for 
10  days.  There  was  no  irritation  in  the 
Primary  dermal  irritation  study  and  the-, 
dermal  sensitization  study  in  guinea 
pigs  was  negative.  Based  on  the  results 
of  these  studies  Bromoxynil  Phenol  is 
placed  in  toxicity  Category  II. 

2.  Acute  Toxicity-Bromoxynil 
Octanoate  Technical.  A  complete 
battery  of  acute  toxicity  studies  for 
Bromoxynil  Octanoate  technical  were 
completed.  The  acute  oral  toxicity  study 
resulted  in  a  IJ3^  of  400  mg/kg  (males) 
and  a  LD  50  of  238  mg/kg  (females).  The 
acute  dermal  toxicity  .study  in  rabbits 
resulted  in  a  LD^  of  2000  mg/kg  for 
males  with  abraded  skin,  1310  mg/kg  for 
females  with  intact  skin  and  1660  mg/ 
kg  for  females  with  abraded  skin.  The 
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acute  inhalation  study  in  rats  resulted  in 
a  LC»  of  0.81  mg/L  for  males  and  0.72 
mg/L  for  females.  The  primary  eye 
irritation  study  showed  corneal  opacity 
and  irritation  lasting  for  24-72  hours.  It 
had  cleared  by  96  hours.  The  primary 
dermal  irritation  study  showed 
erythema  for  72  hours  and  no  edema. 
The  dermal  sensitization  study  in 
guinea  pigs  showed  compound  to  be  a 
positive  contact  sensitizer  in  modified 
Draize  test.  Based  on  the  results  of  these 
studies  Bromoxynil  Octanoate  is  placed 
in  toxicity  category  11. 

3.  Acute  Toxicity-BmmoxynU 
Heptanoate  Technical  A  complete 
battery  of  acute  toxicity  studies  for 
Bromoxynil  Heptanoate  were 
completed.  The  acute  toxicity  study 
resulted  in  a  Ufi^  of  362  mg/kg  (males) 
and  a  LD^o  of  292  mg/kg  (females).  The 
acute  dermal  toxicity  study  in  rabbits 
resulted  in  a  LD^o  of  >2020  mg/kg.  The 
acute  inhalation  study  in  rats  resulted  in 
a  LPo  of  1.975  mg/L  for  males  and 
1.479  mg/L  for  females.  Based  on  the 
results  of  these  studies  Bromoxynil 
Heptanoate  is  placed  in  toxicity 
Category  n. 

Conclusion:  Based  on  the  acute 
toxicity  data  cited  above  and  a  margin 
of  safety  between  the  most  conservative 
acute  oral  toxicity  value  and  the  oral 
RfD  of  0.015  mg/kg/day  of  >9000, 
Rhone-Poulenc  it  is  concludeds  that 
neither  Bromoxynil  nor  its  octanoic  or 
heptanoic  acide  esters  pose  any  acute 
dietary  risks. 

B.  Mutagenicity 

1.  MutagenicitySromoxynil  Phenol 
Technical.  Mutagenicity  studies 
completed  included  an  unscheduled 
DNA  synthesis  study-rat  primary 
hepatocytes  (negative);  in  vitro 
transformation  assay-mouse  cells 
(negative);  sister  chromosomal  exchange 
study-CHO  cells  (negative);  forward 
mutation  study-mouse  lymphoma  cells 
(negative  without  activation  and 
positive  with  activation);  DNA  repair 
test-E.  Ckili  (positive);  in  vitro 
chromosomal  aberration  (negative 
without  activation  and  positive  with 
activation);  two  separate  micronucleus 
assays  (both  negative);  forward 
mutation-  CHO  cells  (negative);  and  an 
Ames  Study-Salmonella  typhimurium 
(negative  with  and  without  activation). 

2.  Mutagenicity-Bromoxynil 
Octanoate  Technical.  Mutagenicity 
studies  completed  included  an  Ames 
Study-Salmonella  typhimurin  (negative 
with  and  without  activation): 
micronucleus  assay  (negative);  and  an 
unscheduled  DNA  synthesis— rat 
primary  hepatocytes  (negative). 

Conclusion.  Based  on  the  data  cited 
above  Rhone-Poulenc  concludes  neither 


Bromoxynil  nor  its  octanoic  or 
heptanoic  acid  esters  are  considered  to 
be  mutagenic. 

C  Rat  Metabolism 

1.  Rat  Metabolism-Bromoxynil 
Heptanoate  Technical.  Similar  results 
were  obtained  when  a  single  low  dose 
(2  mg/kg).  a  single  high  dose  (20  mg/kg) 
and  a  low  dose  (2  mg/kg)  administered 
for  14  consecutive  days  were  fed  to  rats. 
Bromoxynil  Heptanoate  is  rapidly 
absorbed  and  widely  distributed  in  most 
tissues.  The  highest  concentrations  were 
found  in  the  blood,  plasma,  liver, 
kidney  and  thyroid.  Higher  tissue 
concentrations  were  found  in  females 
than  in  males  while  excretion  was  more 
rapid  in  males.  Most  of  the  radioactivity 
was  excreted  in  the  urine.  Most  of  this 
was  in  the  form  of  Bromoxynil  Phenol. 
Both  Bromoxynil  Phenol  and 
Bromoxynil  Heptanoate  were  present  in 
the  feces.  There  was  no  significant 
retention  in  tissues  after  7  days. 
Bromoxynil  Heptanoate  was  essentially 
metabolized  to  Bromoxynil  Phenol  via 
ester  hydrolysis. 

2.  Rat  Metabolism-Bromoxynil 
Octanoate  Technical.  The  study 
demonstrated  that  2  mg/kg  of 
radiolabeled  Bromoxynil  Octanoate  was 
rapidly  absorbed,  distributed,  and 
excreted  in  rats  following  repeated  oral 
administration.  A  sex-related  difference 
was  seen  in  the  excretion  of  Bromoxjmil 
OctanoatQ.  The  urine  was  the  major 
route  of  excretion,  representing  80.24% 
of  the  administered  dose  in  males  and 
67.91%  in  females  at  7  days  post- 
dosing.  The  urinary  excretion  rate  was 
also  higher  in  males  than  in  females. 
The  feces  accounted  for  7  -  10%  of  the 
administered  dose  at  7  days  post-dosing. 
A  sex-related  difference  was  also  noted 
in  tissue  bioaccumulation  of 
Bromoxynil  Octanoate  with  1.482%  of 
the  dose  in  males  and  8.036%  in 
females.  Tissue  distribution  was  similar 
for  both  sexes  with  the  highest 
radioactivity  recovered  in  the  liver  and 
kidney.  Bromoxynil  Octanoate  was 
essentially  metabolized  to  Bromoxynil 
Phenol  via  ester  hydrolysis. 

D.  Chronic  Effect: 

A  1  year  oral  dog  study  was  run  with 
dogs  administered  Bromoxynil  Phenol 
at  dose  levels  of  0,  0.1. 0.3. 1.5,  flind  7.5 
mg/kg/day  in  capsules.  The  NOEL/LEL 
is  1.5  mg/kg/day  for  both  females  and 
males  based  on  decreased  body  weight 
gain,  decreased  RBC  count,  decreased 
hemoglobin,  decreased  PCV.  increased 
liver  weights. 

Conclusion:  The  chronic  dog  study 
was  determined  by  the  EPA  to  be  the 
most  appropriate  study  for  setting  the 
RfD  of  0.015  mg/kg/day  (includes  a  100 


fold  safety  foctor).  Based  on  the  chronic 
toxicity  data  cited  above  Rhone-Poulenc 
concludes  that  neither  Brcnnoxynil  nor 
its  octanoic  or  heptanoic  acid  esters 
pose  any  chronic  dietary  risks. 

E.  Carcinogenicity 

Several  feeding/carcinogenidty 
studies  were  conducted  with 
Bromoxynil  Phenol.  These  studies  are 
summarized  below. 

1.  A  2  year  combined  feeding/ 
carcinogenicity  study  was  conducted 
with  rats  administered  (oral)  dosages  of 
0,  60. 190,  or  600  ppm  (0,  2.6,  8.2,  or 
28  mg/kg/day  in  males;  0,  3.3, 11.0,  or 
41  mg/kg/day  in  females)  Bromoxynil 
Phenol  in  the  diet.  In  males  the  no- 
observed-effect-level  (NOEL)  for 
systemic  toxicity  is  2.6  mg/kg/day,  and 
the  Lowest-effect-level  (LEL)  is  8.2  mg/ 
kg/day.  bi  females,  the  NOEL  is  3.3  mg/ 
kg/day.  and  the  LEL  is  11.0  mg/kg/day. 
This  study  did  not  demonstrate  any 
increase  in  tumor  incidences  in  either 
male  or  female  rats. 

2.  A  2  year  combined  feeding/ 
carcinogenicity  study  was  conducted 
with  rats  administered  Bromoxynil 
Phenol  in  the  diet  at  dose  levels  of  0, 10. 
30.  or  100  ppm  (0,  0.5, 1.5,  or  5  mg/kg/ 
day).  In  both  males  and  females,  the 
NOEL  and  LOEL  for  systemic  toxicity 
was  5  mg/kg/day  and  >5  mg/kg/day. 
respectively.  At  the  highest  dose  tested, 
increased  liver  weights  were  observed  at 
12  months,  but  not  at  24  months.  This 
study  was  considered  negative  for  „ 
carcinogenicity. 

3.  An  18  jnonth  carcinogenicity 
study  was  conducted  with  mice 
administered  Bromoxynil  Phenol  at 
dose  levels  of  0. 10.  30.  or  100  ppm  (0, 
1.3,  3.9.  or  13  mg/kg/day)  in  the  diet. 
For  males,  dose  related  increases  in 
hyperplastic  nodules  and  liver 
adenomas/carcinomas  were  observed 
which  were  statistically  significant  at 
the  13  mg/kg/day  level.  Increased 
relative  liver  weights  were  also 
observed.  In  females,  increased  absolute 
liver  weights  and  relative  liver  and 
kidney  weights  were  observed.  Th^ 
study  was  considered  negative  for 
carcinogenicity  for  females. 

4.  An  18  month  carcinogenicity 
study  was  cofiducted  with  mice 
administered  Bromoxynil  Phenol  at 
dose  levels  of  0.  20,  75,  or  300  ppm  (0. 
3.1,  12  or  46  mg/kg/day  in  males  and  0, 
3.7. 14,  or  53  mg/kg/day  in  females). 
Mice  given  300  ppm  had  significantly 
increased  absolute  and  relative  liver 
weights.  Histopathology  of  the  liver 
revealed  increased  hejjatocellular 
hypertrophy,  hepatocellular 
degeneration,  necrosis  of  individual 
hepatocytes,  and  pigment  accumulation 
in  hepatocytes  and  Kupffer  cells.  Male 
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mice  had  statistically  significant 
increased  numbers  of  hepatocellur 
adenomas  and  carcinomas  at  20  ppm, 
but  not  75  ppm.  In  contrast,  no 
significant  increase  in  tumor  incidence 
was  observed  for  female  mice  by  pair- 
wise  analysis.  The  trend  test  was 
significant  for  adenomas  or  carcinomas 
in  females,  only  at  p<0.05,  not  p<0.01 
as  would  be  appropriate  for  this  type  of 
tumor.  The  trend  is  due  entirely  to  the 
high  dose  group  and  therefore  is  of 
questionable  validity. 

Conclusion.  Bromoxynil  is  a  weak, 
single  sex,  single  species,  non-metastic, 
single  target  organ  carcinogen,  inducing 
hepatocellular  tumors  in  male  mice 
exposed  to  300  ppm  for  18  months. 
These  tumors  and  associated 
histopathological  findings  are  consistent 
with  secondary  mechanisms  such  as 
peroxisome  proliferation,  a  mechanism 
known  to  have  marked  species 
diRerences  and  questionable  relevance 
for  humans.  The  data  are  not  suitable  for 
quantitative  risk  assessment.  A 
threshold  safety  factor  approach  is  more 
appropriate  and  is  commonly  used  for 
single  sex,  single  species  carcinogens 
such  as  Bromoxynil  that  are  thought  to 
work  through  secondary  mechanisms. 
Based  on  these  data,  Rhone-Pouienc 
concludes  Bromoxynil  is  not  expected 
to  pose  any  increasiBd  dietary  risks. 

F.  Teratology   . 

1 .    Bromoxynil  Phenol  Technical. 
Several  teratology  studies  were 
conducted  with  Bromoxynil  Phenol 
Technical.  These  are  summarized 
below: 

a.  A  teratology  study  was  conducted 
with  rats  administered  (orally) 
Bromoxynil  Phenol  at  dose  levels  of  0, 
4, 12.5,  or  40  mg/kg/day.  The  maternal 
NOEL  and  LEL  are  12.5  and  40  mg/kg/ 
day  respectively.  The  developmental 
NOEL  and  LEL  are  4.0  and  12.5  mg/kg/ 
day.  respectively.  Maternal  body 
weights  and  food  consumption  were 
reduced  in  the  high  dose  group.  Fetal 
effects  observed  were  reduced  body 
weight,  with  associtaed  decreases  in 
ossification.  An  increase  in  14th  ribs, 
was  observed  in  the  mid  and  high  dose 
levels. 

b.  A  teratology  study  was  conducted 
with  rats  administered  (orally) 
Bromoxynil  Phenol  at  dose  levels  of  0, 
5,  15,  or  35  mg/kg/day.  The  maternal 
NOEL  and  LEL  are  5.0 and  15  mg/kg/ 
day,  respectively.  The  fetotoxidty  and 
developmental  NOEL  and  LEL  are  less 
than  5  and  5  mg/kg/day,  resf)ectively. 
Significant  maternal  mortality  and 
decreased  body  weight  gain  were 
associated  with  the  high  dose, 
indicating  that  the  MTD  was  e^Aeeded. 
Decreases  in  maternal  tiody  we^t  gain 


were  also  observed  in  the  mid  and  low 
dose  levels.  At  the  mid-dose  level  a 
statistically  significant  increase  in  the 
number  of  fetuses  with  supernumerary 
ribs,  a  common  fetal  variant  was 
observed. 

c.  A  teratology  study  was  conducted 
with  rats  administered  (orally) 
Bromoxynil  Phenol  at  dose  levels  of  0, 
1.7,  5,  or  15  mg/kg/day.  The  maternal 
NOEL  and  LEL  sre  5  and  15  mg/kg/day, 
respectively.  The  developmental  NOEL 
and  LEL  are  5  and  15  mg^kg/day, 
respectively.  This  study  was  classified 
as  unacceptable,  primarily  due  to 
reporting  deficiendies. 

d.  A  teratology  study  was  conducted 
with  rabbits  administered  (orally) 
Bromoxynil  Phenol  at  dose  levels  of  0, 
15,  30,  or  60  mg/kg/day.  The  maternal 
NOEL  and  LEL  are  15  and  30  mg/kg/ 
day,  respectively.  The  developmental 
NOEL  and  LEL  are  less  than  15  and  15 
mg/kg/day,  respectively.  Significant 
body  weight  gain  decrements  were 
ceported  at  the  two  highest  dose  levels 
along  with  observed  decreases  in  food 
sonsumption.  The  severe  maternal 
toxicity  among  high  dose  dams  was 
associated  with  fetoxicity  and 
teratogenicity.  A  slight,  nonsignificant 
increase  in  supernumerary  ribs  was 
reported  at  the  mid  and  low  dose  levels. 

e.  A  teratology  study  was  conducted 
with  mice  administered  (orally) 
Bromoxynil  Phenol  at  dose  levels  of  0, 
11,  32,  or  96  mg/kg/day.  Maternal 
mortality  was  observed  at  32  and  96  mg/ 
kg/day.  Fetal  body  weight  was 
decreased  at  the  top  dose  level, 
associated  with  a  decrease  in  caudal 
vertebral  ossification  and  an  increase  in 
supernumerary  ribs.  The  maternal 
NOEL  and  LEL  are  11  and  32  mg/kg/day 
respectivel.  The  developmental  NOEL 
and  LEL  are  32  and  96  mg/kg/day, 
respectively. 

2.    Bromoxynil  Octanoate  Technical. 
A  teratology  study  was  conducted  with 
Bromoxynil  Octanaote  administered 
(orally)  to  rats  at  dose  levels  of  0,  2.4. 
7.3  or  21.8  mg/kg/day.  This  is 
equivalent  to  0, 1.7,  5,  or  15  mg/kg/day 
Bromoxynil  Phenol.  Transient  decreases 
in  maternal  body  weight  were  observed 
at  the  highest  dose  level.  Fetal  body 
weight  was  also  decreased  and  the 
incidence  of  supernumerary  ribs  was 
increased  at  this  dose  level.  The 
maternal  NOEL  and  I  ■Ft-  are  5  and  15 
mg/kg/day,  respectively.  The 
developmental  NOEL  and  LEL  are  also 
5  and  15  mg/kg/day,  respectively. 

Conclusion.  Based  on  all  the  studies 
cited  above  Rhone-Poulenc  concludes 
that  neither  Bromoxynil  nor  Bromoxynil 
Octanoate  are  teratogens  at  doses  that 
are  not  maternally  toxic. 


G.  Reproductive  Effects 

1.  Two  reproduction  studies  were 
conducted  with  Bromoxynil  Phenol. 
These  are  summarized  below: 

a.  A  reproduction  study  was 
conducted  with  rats  administered 
(orally)  Bromoxynil  Phenol  at  dose 
levels  of  0.  0.8,  4.  or  21  mg/kg/day  in 
the  diet.  The  systemic  adult  rat  NOEL  is, 
4  mg/kg/day  and  the  LEL  is  21  mg/kg/ 
day.  The  reproductive  NOEL  is  21  mg/ 
kg/day,  and  the  LEL  is  greater  than  21 
mg/kg/day.  The  postnatal 
developmental  NOEL  is  4  mg/kg/day. 
and  the  LEL  is  21  mg/kg/day.  Body 
weight  gain  decrements  were  reported. 
However,  no  adverse  effects  on  fertility, 
fecundity,  reproductive  performance  or 
pre  and  postnatal  development  were 
observed. 

b.  A  reproduction  study  was 
conducted  with  rats  administered 
(orally)  Bromoxynil  Phenol  at  dose 
levels  of  0, 1.5.  5,  or  15  mg/kg/day  in 
the  diet.  The  systemic  rat  NOEL  is  1.5 
mg/kg/day,  and  the  LEL  is  is  5  mg/kg/ 
day.  The  reproductive  NOEL  is  15  mg/ 
kg/day,  and  the  LEL  is  greater  than^lft    ^ 
mg/kg/day.  The  offspring 
developmental  NOEL  is  5  mg/kg/day 
and  the  LEL  is  15  mg/kg/day.  Body 
weight  gain  decrements  were  reported. 
However,  no  adverse  effects  on  fertility, 
fecundity,  reproductive  performance  or 
pre  and  postnatal  development  were 
observed. 

Conclusion.  Based  on  the  studies 
cited  above  Rhone-Poulenc  concludes 
Bromoxynil  is  not  considered  a 
reproductive  toxicant  and  shows  no 
evidence  of  endocrine  effects. 

2.    Aggregate  Exposure.  The  Food 
Quality  Protection  Act  of  1996  list  three 
other  potential  sources  of  exposure  to 
the  general  population  that  must  be 
addressed.  These  are  pesticides  in 
drinking  water,  exposure  firom  non- 
occupational sources,  and  the  potential 
cumulative  effect  of  pesticides  with 
similar  toxicological  modes  of  action. 
Based  on  available  studies  which  show 
a  short  half-life-of  Bromoxynil  in  the 
environment  (average  half-life  of  3-7 
days  under  actual  field  conditions), 
Rhone-Poulenc  does  not  anticipate 
residues  of  Bromoxynil  in  drinking 
water.  There  is  no  established 
Maximimi  Concentration  Level  or 
Heahh  Advisory  L,evel  for  Bromoxynil 
under  the  Safe  Drinking  Water  Act. 

The  potential  for  non-occupational 
exposure  to  the  general  public  is  also 
insignificant.  There  are  no  residential 
lawn  or  garden  uses  for  Bromoxynil 
products  where  the  general  population 
may  be  exposed  via  inhalation  or 
dermal  routes.  Bromoxynil  is  registered 
for  use  Qn  grass  grown  for  seed  or  sod 
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\j)roduction  and  for  non-residential 
Turfgrass.  These  uses  are  very  minor  and 
applied  at  only  0.5  lbs  per  acre.  These 
uses  will  therefore  not  signiRcantly  add 
to  the  aggregate  exposure. 

Rhone-Poulenc  concludes  that 
consideration  of  a  common  mechanism 
of  toxicity  is  not  appropriate  at  this  time 
since  there  is  no  reliable  data  to  indicate 
that  the  toxic  effects  caused  by 
Bromoxynil  would  be  cumulative  with 
those  of  any  other  compound.  Based  on 
this  point,  Rhone-Poulenc  has 
considered  only  the  potential  risks  of 
Bromoxynil  in  its  exposure  assessment. 

C.  Safety  Determination 

1.  DRES-U.S.  Population,  Infants, 
Children  (1-6  years  old) 

a.  General  U.S.  population.  Using 
the  stated  EPA  RfD  for  bromoxynil  of 
0.015  mg/kg/day  and  the  conservative 
assumptions  stated  above,  and  based  on 
the  completeness  of  the  toxicology 
database,  it  has  been  determined  that 
aggregate  exposure  to  Bromoxynil  will 
use  2.4%  of  the  RfD  for  the  US 
population.  This  is  assuming  that  100% 
of  the  acres  for  each  crop  for  which  a 
tolerance  has  been  established 
(including  transgenic  cotton)  was 
treated  and  the  residue  found  was  at  the 
tolerance  level.  If  one  assumes  marieet 
share  values  this  number  is  decreased  to 
1.4%. 

b.  Infants  and  children  (1-6  years 
old).  The  Food  Quality  Protection  Act  of 
1996  provides  that  an  additional  safety 
factor  for  infants  and  children  may  be 
applied  in  the  case  of  threshold  en^ects. 
The  NOEL/LEL  of  1.5  mg/kg/day  in  the 
chronic  dog  study,  on  which  the  RfD  is 
based,  is  already  lower  than  the  NOELs 
from  the  developmental  and 
reproductive  toxicity  studies.  Rhone- 
Poulenc  concludes  that  an  adequate 
margin  of  safety  is  therefore  provided  by 
the  currents  RfD.  Using  the  stated  EPA 
RfD  for  Bromoxynil  of  0.015  mg/kg/day 
and  the  conservative  assumptions  stated 
above,  it  has  been  detemiined  that 
aggregate  exposure  to  Bromoxynil  will 
use^2.3%  for  infants  and  4.9%  for 
children  under  6  years  old.  This  is 
assuming  that  100%  of  the  acres  for 
each  crop  for  which  a  tolerance  has 
been  established  (including  transgenic 
cotton)  was  treated  and  the  residue 
found  was  at  the  tolerance  level.  If  one 
assumes  market  share  values  these 
values  are  decreased  to  1.8%  for  infants 
and  2.8%  for  children  under  6  years  old. 

c.  Additional  Comments  on  Safety  to 
Infants  and  Children.  In  assessing  the 
potential  for  additional  sensitivity  of 
infants  and  children  to  residues  of 
Bromoxynil.  the  available  teratology  and 
reproductive  toxicity  studies  and  the 
potential  for  endocrine  modulation  by 


Bromoxynil  were  considered. 
Developmental  toxicity  studies  in  three 
species  indicates  that  Bromoxynil  is  not 
a  teratogen  at  doses  that  are  not 
maternally  toxic.  Two  multi-generation 
rodent  reproduction  studies 
demonstrated  that  there  were  no  adverse 
effects  on  reproductive  performance, 
fertility,  fecundity,  pup  survival,  or  pup 
development.  Maternal  and 
developmental  NOELs  and  LOELs  were 
comparable  indicating  no  increase 
susceptibility  of  developing  organisms. 
No  evidence  of  endocrine  effects  were 
noted  in  any  study.  Rhone-Poulence 
concludesit  is  therefore  concluded  that 
Bromoxynil  poses  no  additional  risk  for 
infants  and  children  and  no  additional 
uncertainty  factor  is  warrented. 

d.    Environmental  Fate.  Extensive 
laboratory  and  Held  studies  indicate  that 
bromoxynil  has  little  tendency  to  move 
within  or  persist  in  soil  or  water  under 
field  conditions.  Once  in  contact  with 
soil,  bromoxynil  rapidly  degrades.  An 
average  half-life  of  3-7  days  for 
bromoxynil  has4>een  demonstrated 
under  field  conditions.  The  soil 
breakdown  process  begins  almost 
immediately  and  involves  hydrolysis, 
dehalogenation,  as  well  as  other 
complex  metabolic  pathways  carried  out 
by  soil  bacteria  and  other 
microorganisms. 

II.  Administrative  Matters 

Interested  persons  are  invited  to 
submit  comments  on  this  notice  of 
Tiling.  Comments  must  bear  a  notation 
indicating  the  document  control 
number,  [PF-681|.  All  written 
comments  filed  in  response  to  this 
petition  will  be  available  in  the  Public 
Response  and  Program  Resources 
Branch,  at  the  address  given  above  from 
8:30  a.m.  to  4  p.m.,  Monday  through 
Friday,  except  legal  holidays. 

A  record  has  been  established  for  this 
notice  of  filing  under  docket  number 
[PF-6811  including  comments  and  data 
submitted  electronically  as  described 
below).  A  public  version  of  this  record, 
including  printed,  paper  versions  of 
electronic  comments,  which  does  not 
include  any  information  claimed  as  CBI 
is  available  for  inspection  from  8:30 
a.m.  to  4  pjn.,  Monday  through  Friday, 
except  legal  holidays.  The  public  record 
is  located  in  Rm.  1132  of  the  Public 
Response  and  Program  resources 
Branch,  Field  Operations  Division 
(7506C),  Office  of  Pesticide  Programs, 
Environmental  Protection  Agency, 
Crystal  Mall  #2,  1921  Jefferson  Davis 
highway.  Arlington,  VA. 

Electronic  comments  can  be  sent 

directly  to  EPA  at: 
opp-docket9epamail.epa.gov 


Electronic  comments  must  be 
submitted  as  an  ASQI  file  avoiding  the 
use  of  special  characters  and  any  form 
of  encryption. 

The  official  record  for  this  notice  of 
filing,  as  well  as  the  public  version,  as 
described  above  will  be  kept  in  paper 
form.  Accordingly,  EPA  will  transfer  all 
comments  received  electronically  into 
printed,  paper  form  they  are  received 
and  will  place  the  paper  copies  in  the 
official  record  which  will  also  include 
all  comments  submitted  directly  in 
writing.  The  official  rulemaking  record 
is  the  paper  record  maintained  at  the 
address  in  "/VDDRESSES"  at  the 
beginning  of  this  document. 

List(rfSubiects         .' 

'  Environmental  Protection, 
Administrative  practice  and  procedure. 
Agricultural  commodities,  Pesticide  and- 
pest.  Reporting  and  recordkeeping 
requirements. 

Dated:  December  13, 1996. 

Peter  Caulkins, 

Acting  Director,  Registration  Division,  Office 
of  Pesticide  Programs. 

(FR  Doc.  96-32530  Filed  12-23-96;  8:45  ami 
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[FRL-6669-6] 

Notice  Of  Proposed  Administrative 
Settiement  Pursuant  to  the 
Comprehensive  Environmental 
Response,  Compensation,  and  Liability 
Act  of  1980,  as  Amended  by  the 
Superfund  Amendnnents  and 
Reauthorization  Act;  Sussex  County 
Landfill  No.  5  Superfund  Site 

agency:  Environmental  Protection 

Agency  (EPA). 

ACTKM:  Request  for  public  comment. 

summary:  In  accordance  with  Section 
122(i)  of  the  Comprehensive 
Environmental  Response, 
Compensation,  and  Liability  Act  of 
1980,  as  amended  (CERCLA).  42  U.S.C 
9622(i),  notice  is  hereby  given  of  a 
proposed  administrative  cost  recovery 
settlement  concerning  the  Sussex 
County  Landfill  No.  5  Superfund  Site, 
Laurel,  Sussex  County,  Delaware 
(Proposed  Settlement). 

The  Proposed  Settlement  with  Sussex 
County,  Delaware  (Settling  Party)  has 
been  approved  by  the  Attorney  General, 
or  her  designee,  of  the  United  States 
Department  of  Justice.  The  Proposed 
Settlement  was  signed  by  the  Regional 
Administrator  of  the  U.S. 
Environmental  Protection  Agency 
(EPA),  Region  III,  on  December  13. 1996, 
pursuant  to  Section  122(h)  of  CERCLA, 
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42  U.S.C.  9622,  and  is  subject  to  review 
by  the  public  pursuant  to  this  notice. 
The  Proposed  Settlement  resolves  EPA's 
claim  for  past  response  costs  under 
Section  107  of  CERCLA,  42  U.S.C  9607, 
against  the  Settling  Party,  and  requires 
the  Settling  Party  to  make  two  payments 
of  EPA's  past  response  costs  totalling 
$381,536.23.  The  first  payment  of 
$335,524.81  represents  reimbursement 
EPA's  costs  to  oversee  the  Settling 
Party's  conduct  of  the  Remedial 
Investigation  at  the  Site.  That  amount 
does  not  include  $8,596.80  in  EPA's 
oversight  costs  attributable  to  start-up 
costs  to  oversee  the  Settling  Party's 
conduct  of  a  Feasibility  Study,  the 
preparation  of  which  EPA  determined 
not  to  be  necessary.  The  second 
payment  of  $46,011.42  represents  a 
partial  reimbursement  of  other 
unreimbursed  past  costs  incurred  by 
EPA  in  connection  with  the  Site  as  set 
forth  in  the  EPA  Financial  Management 
System  as  of  October  5, 1994. 

For  thirty  (30)  days  following  the  date 
of  publication  of  this  notice,  EPA  will 
receive  written  comments  relating  to  the 
proposed  settlement.  EPA  will  consider 
all  comm«its  received  and  may 
withdraw  or  withhold  consent  to  the 
proposed  settlement  if  such  comments 
disclose  facts  or  considerations  which 
indicate  the  proposed  settlement  is 
inappropriate,  improper,  or  inadequate. 
EPA's  response  to  any  written 
comments  received  will  be  available  for 
public  inspection  at  the  U.S. 
Environmental  Protection  Agency, 
Region  m,  841  Chestnut  Building, 
Philadelphia.  PA  19107. 

DATES:  Comments  must  be  provided  on 
or  before  January  23. 1997. 

AOOAESSES:  The  proposed  settlement 
agreement  is  available  for  public 
inspection  at  the  U.S.  Environmental 
Protection  Agency.  Region  HI,  841 
Chestnut  Building,  Philadelphia.  PA 
19107.  A  copy  of  the  proposed 
settlement  agreement  may  be  obtained 
from  Suzanne  Canning,  Regional  E)ocket 
Qerk  (3RC0O),  U.S.  Environmental 
Protection  Agency,  841  Chestnut 
Building,  Philadelphia,  PA  19107; 
telephone  number  (215)  566-2476. 
Comments  should  reference  the  "Sussex 
County  Landfill  No.  5  Superfund  Site" 
and  "EPA  Docket  No.  in-96-72-DC" 
and  shotild  be  forwarded  to  Suzanne 
Canning  at  th«  above  address. 

POfl  FURTHER  INFORMATKM  COMTACT: 
Michael  A.  Hendershot  (3RC33),  (215) 
566-2641,  U.S.  Environmental 
Protection  Agency,  841  Chestnut  Street, 
Philadelphia.  Pennsylvania  19107. 


Dated:  December  13, 1996. 

W.  Michael  MoCdbe. 

Ragionai  Administrator,  U.S.  Environmental 
Protection  Agency,  Region  III. 

|FR  Doc  9&-32661  Filed  12-23-96;  8:45  am| 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

IDA  96-1968;  Report  Na  AUC-96-13-^,  as 
conedsd  by  Raport  Na  AliC-96-l3-B,  and 
as  mocHftod  by  Raport  No.  AUC-96-13-C] 

Auction  Notice  and  Filing 
Requirements  for  981  interactive  Video 
and  Data  Service  (IVDS)  Licenses, 
Scheduisd  for  February  18, 1997 

AQBICY:  Federal  Communications 
Commission. 

ACTION:  Notice. 

SUMMARY:  The  Wireless 
Telecommunications  Bureau  announced 
the  application  procedures  for  the 
upcoming  IVDS  auction  lAuction  #13) 
in  a  Public  Notice  dated  December  4. 
1996.  corrected  on  December  10. 1996. 
and  modified  on  December  17. 1996. 
The  auction  is  scheduled  to  begin  on 
February  18.  1997  and  will  consist  of 
981  licenses:  two  licenses  in  each  of  the 
428  RSAs  in  the  United  States,  plus  125 
selected  MSA  licenses.  The  purpose  of 
the  notice  is  to  inform  the  general 
public  of  the  auction  procedures  the 
Commission  will  utilize  in  Auction  #13 
and  the  filing  requirements  to  become 
an  eligible  bidder. 

FOR  FURTHER  INFORMATION  CONTACT: 
Ruby  Hough,  Howard  Griboff,  or 
Christina  Eads  Clearwater,  Wireless 
Telecommunications  Bureau,  at  (202) 
418-0660. 

SUPPt-BMENTARY  INFORMATKM:  *"_' 

I.  Introduction 

1.  Licenses  to  Be  Auctioned:  981 
licenses  to  provide  Interactive  Video 
and  Data  Service  ("IVDS").  The  auction 
will  consist  of  two  licenses  (Frequency 
Blocks  "A"  and  "B")  in  each  of  the  428 
Rural  Service  Areas  ("RSA")  in  the 
United  States,  plus  125  Metropolitan 
Statistical  Area  ("MSA")  licenses  where 
winning  bidders  ftom  a  previous 
auction  have  been  found  to  be  in 
default.  MSAs  and  RSA  correspond 
with  cellular  radio  service  areas.  Each 
license  authorizes  service  on  500 
kilohertz  of  spectrum  (218.0-218.5  or 
218.5-219.0  MHz)  in  each  service  area: 

Frequency  Block  A:  218.0—218.5  MHz 
Frequency  Block  B:  218.5—219.0  MHz 

A  list  of  licenses  subject  to  auction  is 
provided  in  Attachment  a1 


2.  Auction  Date:  The  auction  will 
commence  on  Tuesday,  February  18, 
1997.  The  precise  schedule  for  bidding 
will  be  announced  by  public  notice  at 
least  one  week  before  the  start  of  the 
auction.  Unless  otherwise  amiounced, 
bidding  will  be  conducted  on  each 
business  day  until  bidding  has  stopped 
on  all  licenses. 

3.  Auction  Number  This  is  the 
thirteenth  spectrum  auction  the  FCC  has 
conducted,  and  will  be  refarred  to  as 
Auction  No.  13. 

4.  Bidding  Methodology: 
Simultaneous  multiple  round  bidding. 
Bidding  will  be  permitted  only  ftom 
remote  locations,  either  electronically 
(by  computer)  or  telephonically. 

5.  Pre-Auction  Deadlines: 

*  Short-Form  Application  (FCC  Form 
175): 

Tuesday,  January  21, 1997,  5:30 
p.m.  EST 

*  Upfiront  Payments: 

Wire  Transfer:  Monday,  February 
3,  J 997,  6.00  p.m.  EST 

/      Cashier's  Check:  Monday, 
February  3, 1997, 11:59  p.m.  EST 

*  Orders  for  Remote  Bidding 
Software: 

Tuesday,  February  4, 1997,  5:30 
p.m.  EST 

*  Mock  Auction: 

Wednesday  and  Thursday, 
February  12-13,  1997 

6.  Telephone  Contacts: 

*  FCC  Wireless  Consumer  Assistance 
Branch:  800-322-1117  (Bidder 
Information  Packages/General  Auction 
Information) 

*  FCC  Technical  Support  Hotline: 
202-414-1250 

7.  List  of  Attachments: 

*  Attachment  A:  List  of  Licenses 
Offered 

*  Attachment  B:  Electronic  Filing  of 
FCC  Form  175 

*  Attachment  C:  Guidelines  for 
Completing  FCC  Form  175  and  Exhibits 

*  Attachment  D:  Summary  Listing  of 
Documents  from  the  Commission  and 
the  Wireless  Telecommunications 
Bureau  Addressing  Application  olthe 
Anti-Collusion  Rules 

8:  Bidder  Information  Package:  More 
complete  details  about  this  auction  will 
be  contained  in  a  Bidder  Information 
Package.  The  FCC  will  provide  one  copy 
free  of  charge.  Additional  copies  may  be 
ordered  at  a  cost  of  $16.00  each, 
including  postage,  payable  by  Visa  or 
Master  Card,  or  by  check  payable  to 
"Federal  Communications  Commission" 
or  "FCC."  To  place  an  order,  please 
contact  the  FCC  Wireless  Consumer 
Assistance  Brahch  at  800-322-1117. 
Bidders  who  do  not  receive  their 
Packages  within  two  weeks  of  ordering 
should  contact  the  Branch. 
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9.  Participation:  Those  wishing  to 
participate  in  the  auction  must  submit 
a  short-fbiTO  application  on  the  F(X 
Form  175.  The  FCC  Form  175  must  be 
completed  and  filed  in  accordance  with 
the  Commission's  rules  and  the 
instructions  provided  in  the  Bidder 
Information  Package,  and  must  be 
received  at  the  Commission's  Gettysburg 
office  no  later  than  5:30  p.m.  EST  on 
Tuesday.  January  21, 1997. 

10.  Applicants  are  strongly 
encouraged  to  file  their  FCC  Form  175 
electronically,  although  manual  filing 
(via  hard  copy)  will  be  permitted. 
Electronic  filing  enables  applicants  to 
receive  interactive  feedback  while 
completing  the  application,  and 
immediate  acknowledgment  that  the 
FCC  Form  175  has  been  submitted  for 
filing.  In  addition,  only  those  applicants 
who  file  applications  electronically  will 
have  the  option  of  bidding  either 
electronically  or  telephonically; 
applicants  who  file  their  applications 
manually  will  be  permitted  to  bid  only 
telephonically. 

11.  Applicants  whose  FGC  Form  17Ss 
are  accepted  will  be  required  to  submit 
an  upfttHit  payment  and  an  FCC 
Remittance  Advice  (FOC  Form  159).  The 
upfixjnt  payment  must  be  made  in  U.S. 
dollars  by  wire  transfer  or  cashier's 
check.  Payments  submitted  by  wire 
transfer  must  be  received  at  Mellon 
Bank  in  Pittsburgh,  Pennsylvania,  no 
later  than  Monday,  February  3,  1997  at 
6:00  p.m.  EST.  Payments  made  by 
cashier's  check  must  be  received  at 
Mellon  Bank  in  Pittsburgh  no  later  than 
Monday,  February  3, 1997,  at  11:59  p.m. 
EST.  Note:  No  other  form  of  payment 
will  be  accepted. 

12.  Relevant  Authority:  Prospective 
bidders  should  familiarize  themselves 
thoroughly  with  the  FCC's  rules  relating 
to  the  Interactive  Video  and  Data 
Service,  contained  in  Title  47,  Part  95, 
Subpart  F  of  the  Code  of  Federal 
Regulations  ("CFR"),  and  relating  to 
application  and  auction  procedures, 
contained  in  Title  47,  Part  1,  Subpart  Q. 

13.  Prospective  bidders  should  also  be 
thoroughly  familiar  with  the 
procedures,  terms  and  conditions 
(collectively,  "Terms")  contained  in  the 
Second  Report  and  Order  in  PP  Docket 
No.  93-253.  9  FCC  Red  2348  (1994),  59 
FR  22980  (May  4, 1994),  and  associated 
Erratum  (released  May  12, 1994);  the 
Second  Memorandum  Opinion  and 
Order  in  PP  Docket  No.  93-253,  9  FCC 
Red  7245  (1994).  59  FR  44272  (Aug.  26, 
1994),  and  associated  Erratum  (released' 
Oct.  19, 1994);  the  Fourth  Report  and 
Order  in  PP  Docket  No.  93-253,  9  FCC 
Red  2330  (1994),  59  FR  24947  (May  18, 
1994):  the  Sixth  Memorandum  Opinion 
and  Order  and  Further  Notice  of 


Proposed  Rule  Making  in  PP  Dodcet  No. 
93-253.  FCC  96-330  (released  Sept.  10. 
1996),  61  FR  49066  (Sept.  18, 1996)  and 
61  FR  49103  (Sept.  18, 1996);  and  the 
Tenth  Report  and  Order  in  PP  Docket 
No.  93-253,  FCC  9fr-447  (released  Nov. 
21, 1996),  61  FR  60198  (Nov.  27, 1996) 
(collectively  referred  to  as  "the  Relevant 
Orders"). 

14.  The  Terms  contained  in  the  FCC's 
rules,  the  Relevant  Orders,  this  Public 
Notice,  and  in  the  Bidder  Information 
Package  are  not  negotiable.  Prospective 
bidders  should  review  these  auction 
documents  thoroughly  prior  to  the 
auction  to  make  certain  that  they 
understand  all  of  the  provisions  and  are 
willing  to  be  bound  by  all  of  the  Terms 
before  participating  in  the  auction. 

15.  Potential  bidders  should  also  be 
aware  that  petitions  for  reconsideration 
of  the  FCC's  actions  in  the  Tenth  Report 
and  Order  may  be  filed,  and  that  those 
of  the  Terms  adopted  therein  are 
therefore  subject  to  change  upon 
reconsideration  or  appeal.  Furthermore, 
potential  bidders  should  be  aware  that 
petitions  for  reconsideration  and 
petitions  for  rulemaking  are  currently 
on  file  with  the  Commission  with  regard 
to  issues  such  as  the  provision  of  mc^ile 
service  by  IVDS  licensees  and  the  length 
of  IVDS  license  terms.  Accordingly, 
bidders  are  advised  to  keep  current  on 
any  developments  that  may  atted  the 
FCC's  rules  or  Terms. 

16.  The  Commission  may  amend  or 
supplement  the  information  contained 
in  this  Public  Notice  and  in  the  Bidder 
Information  Package  at  any  time.  The 
FCC  will  issue  public  notices  to  convey 
new  or  supplemental  information  to 
bidders.  It  is  the  responsibility  of  all 
prospective  bidders  to  remain  current 
with  all  FCC  rules  and  with  all  public 
notices  pertaining  to  this  auction. 
Copies  of  FCC  documents,  including 
public  notices,  may  be  obtained  for  a  fee 
by  calling  the  Commission's  copy 
contractor.  International  Transcription 
Service,  Inc.,  at  202-857-3800. 
Additionally,  many  documents  can  be 
retrieved  from  the  FCC  Internet  node  via 
anonymous  ftp@ftp.fcc.gov  or  the  FCC 
World  Wide  Web  site  at  http:// 
www.fcc.gov.  Bidders  should  also  note 
that  a  separate  IVDS  Web  page  is 
available  at  the  FCC  Internet  node. 

17.  Prohibition  of  Collusion:  To 
ensure  competitiveness  of  the  auction 
process,  the  FCC's  rules  prohibit 
applicants  for  the  same  MSA  and  RSA 
areas  from  communicating  with  each 
other  during  the  auction  about  bids, 
bidding  strategies  or  settlements.  This 
prohibition  begins  with  the  filing  of 
short-form  applications,  and  ends  when 
winning  bidders  submit  down 
payments.  The  prohibition  does  not 


apply  where  applicants  enter  into  a 
bidding  agreement  before  filing  their 
short-form  applications,  and  disclose 
the  existence  of  the  agreement  in  the 
short-form  application.  See  47  CFR 
Section  1.2105(c).  See  also  the  summary 
of  documents  from  the  Commission  and 
the  Wireless  Telecommunications 
Bureau  addressing  application  of  the 
anti-collusion  rules  in  Attachment  D  to 
this  PubHc  Notice. 

18.  Bidder  Alerts:  All  applicants  must 
certify  under  penalty  of  perjury  on  their 
FCC  Form  175  applications  that  they  are 
legally,  technically,  financially  and 
otherwise  qualified  to  hold  a  license. 
Prospective  bidders  are  reminded  that 
submission  of  a  false  certification  to  the 
Commission  is  a  serious  matter  that  may 
result  in  severe  penalties,  including 
monetary  forfeitures,  Ucense 
revocations,  exclusion  from 
participation  in  future  auctions,  and/or 
criminal  prosecution. 

19.  As  IS  the  case  with  many  business 
investment  opportunities,  some 
unscrupulous  entrepreneurs  may 
attempt  to  use  the  IVDS  auction  to 
deceive  and  definud  unsuspecting 
investors.  Common  warning  signals  of 
fraud  include  the  following: 

*  The  first  contact  is  a  "cold  call"  from  a 
telemarketer,  or  ia  made  in  response  to  an 
inquiry  prompted  by  a  radio  or  television 
infomercial. 

*  The  offering  materials  used  to  invest  in 
the  venture  appear  to  be  targeted  at  IRA 
fiinds,  for  example  by  including  all 
documents  and  papers  needed  for  the 
transfier  of  funds  maintained  in  IRA  accounts.^ 

*  The  amount  of  the  minimum  investment 
is  less  than  S25,000. 

*  The  sales  representative  makes  verbal 
representations  that:  (a)  the  IRS.  PTC,  SBC, 
FCC,  or  other  government  agency  hSs 
approved  the  investment;  (b)  the  investment 
is  not  subject  to  state  or  federal  securities 
laws;  or  (c)  the  investment  will  yield 
unrealistically  high  short-term  profits.  In 
addition,  the  offering  materials  often  include 
copies  of  actual  FOC  releases,  or  quotes  from 
FCC  personnel,  giving  the  appearance  of  PCC 
knowledge  or  approval  of  the  solicitation. 

The  Commission  does  not  approve 
any  individual  investment  proposal,  nor 
does  it  provide  a  warranty  with  respect 
to  any  license  being  auctioned.  Potential 
applicants  and  investors  are  reminded 
that  winning  an  IVDS  license  in  this 
auction  is  not  a  guarantee  of  success  in 
the  marketplaca 

20.  Information  about  deceptive 
telemarketing  investment  schemes  is 
available  from  the  Federal  Trade 
Commission  (FTC)  at  202-326-2222  and 
from  the  Securities  and  Exchange 
Commission  (SEC)  at  202-942-7040. 
Complaints  about  specific  deceptive 
telemarketing  investment  schemes 
diould  be  directed  to  the  FTC,  the  SEC, 
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or  the  National  Fraud  Information 
Center  at  800-876-7060.  Ck}n8um8rs 
who  have  ooooems  about  specific  IVDS 
investment  proposals  may  also  call  the 
FCC  Wireless  Consumer  Assistance 
Branch  at  800-322-1117. 

U.  Bidder  Eligibility  and  Small 
Bnsiiiess  Provinoiis 

A  General  Eligibility  Criteria 

21.  As  described  in  Part  1  above,  this 
auction  offers  a  total  of  981  IVDS 
licenses,  with  two  licenses  avtfilable  in 
each  of  the  428  RSAs  (Frequency  Blocks 
"A"  or  "B").  and  125  defaulted  MSA 
licenses  available  for  reauction.  Each 
license  authorizes  service  on  500 
kilohertz  of  spectrum  (218.0-218.5  MHz 
(Frequency  Block  "A")  or  218.5-219.0 
MHz  (Frequency  Block  "B"))  in  each 
service  area. 

22.  Section  95.813  of  the 
Commission's  Rules  sets  out  eligibility 
requirements  for  IVDS  licensees.  Under 
Section  95.813(bMl).  no  entity  is  eligible 
to  hold  an  IVDS  system  Ucense  if  it 
already  holds,  or  has  an  interest  in,  an 
IVDS  system  license  for  the  same 
service  area.  Prospective  bidders  should 
be  aware  that  the  Commission  has 
recently  concluded  that,  in  the  limited 
instance  where  IVDS  licensees  wish  to 
pittcticipate  in  a  subsequent  auction  in 
order  to  "switch"  licenses  in  a  service 
area,  the  prospective  bidder  may  file,  as 
an  attachment  to  its  pre-auction  short- 
form  application,  a  request  for  waiver  of 
the  common  ownership  rule  for  this 
limited  purpose.  If  the  prospective 
bidder  is  granted  the  waiver  and 
ultimately  wins  the  second  license,  it 
must  divest  itself  of  the  first  license 
within  ninety  (90)  days  of  the  grant  of 
the  setond  license.  See  Sixth 
Memorandum  Opinion  and  Order  and 
Further  Notice  of  Proposed  Rulemaking, 
FCC  96-330,  61  FR  49066. 

B.  Special  Financial  Provisions  for 
Qualifying  Small  Businesses 

23.  Qualifying  small  business 
Applicants  are  eligible  for  two  special 
financial  provisions:  bidding  credits  and 
installment  payments. 

(1)  Elefinitions  of  Small  Businesses 

24.  The  Commission  revised  the  small 
business  definitions  for  the  IVDS 
auctions  in  the  Tenth  Report  and  Order, 
FCC  96-447. 61  FR  60198,  and  added  a 
second  tier  of  small  businesses,  referred 
to  as  "very  small  businesses." 

*  A  small  business  is  defined  as  an 
entity  with  average  gross  revenues  that 
are  not  more  than  $15  million  for  the 
preceding  three  years. 

*  A  very  small  business  is  defined  as 
an  entity  with  average  gross  revenues 
that  are  not  more  than  $3  million  for  the 
preceding  three  years. 


25.  Gross  revenues  includes  all 
income  received  by  an  entity,  whether 
earned  or  passive,  before  any 
deductions  are  made  for  costs  of  doing 
business  (e.g.,  cost  of  goods  sold),  as 
evidenced  l^  audited  financial 
statements  for  the  relevant  number  of 
most  recently  completed  calendar  years, 
or,  if  audited  financial  statements  were 
not  prepared  on  a  calendar-year  basis, 
for  the  most  recently  completed  fiscal 
years  preceding  the  filing  of  the 
applicant's  short-form  appUcation  (FCC 
Form  175).  If  an  entity  was  not  in 
existence  for  all  or  part  of  the  relevant 
period,  gross  revenues  shall  be 
evidenced  by  the  audited  financial 
statements  of  the  entity's  predecessor- 
in-interest  or,  if  there  is  no  identifiable 
predecessoi^in-interest,  unaudited 
financial  statements  certified  by  the 
applicant  as  accurate.  When  an 
applicant  does  not  otherwise  use 
audited  financial  statements,  its  gross 
revenues  may  be  certified  by  its  diief 
financial  ofBcer  or  its  equivalent. 

26.  In  determining  whether  an  entity 

3ualifies  as  a  small  business  at  either 
ireshold,  gross  revenues  of  all 
"controlling"  principals  will  be 
attributed  to  the  prospective  small 
business  applicant,  as  well  as  the  gross 
revenues  of  afiiliates  of  the  applicant. 
However,  personal  net  worth  is  not 
included  in  the  determination  of 
eligibility  for  bidding  as  a  small 
business.  The  term  "control"  includes 
both  de  jure  and  de  facto  control  of  the 
applicant.  Typically,  de  jure  control  is 
evidenced  by  ownership  of  50.1  percent 
of  an  entity's  voting  stock.  De  facto 
control  is  determined  on  a  case-by-case 
basis.  An  entity  must  demonstrate  at 
least  the  following  indicia  of  control  to 
establish  that  it  retains  de /acto  control 
of  the  applicant:  (1)  the  entity 
constitutes  or  appoints  more  than  50 
percent  of  the  board  of  directors  or 
partnership  management  committee;  (2) 
the  entity  has  authority  to  appoint, 
promote,  demote  and  fire  senior 
executives  that  control  the  day-to-day 
activities  of  the  licensees;  and<3)  the 
entity  plays  an  integral  role  in  all  major 
management  decisions.  The  definition 
of  "affiliate"  is  set  forth  at  Section 
1.2110(b)(4)  of  the  Commission's  Rules. 

(2)  Bidding  Credits  "   vr-  t 

27.  Tlie  size  of  an  IVDS  bidding  credit 
depends  on  the  annual  gross  revenues  of 
ihe  bidder  and  its  affiliates,  as  averaged 
over  the  preceding  three  years: 

*  A  bidder  with  average  gross  annual 
revenues  of  not  more  than  $15  million 
(a  "small  business")  receives  a  10- 
percent  discount  on  its  winning  bid  for 
IVDS  licenses. 


*  A  bidder  with  average  gross  annual 
revenues  of  not  more  than  $3  million  (a 
"very  small  business")  receives  a  15- 
percent  discount  on  its  winning  bid  for 
IVDS  licenses. 

These  bidding  credits  are  not 
cumulative. 

(3)  Installment  Payments 

28.  Upon  issuance  of  the  IVDS 
licenses,  a  qualifying  small  or  very 
small  business  may  elect  to  pay  the 
balance  of  its  net  wiiming  bids  (actual 
bids  less  the  applicable  bidding  credits) 
in  quarterly  installments  over  the  five- 
year  term  of  the  license,  with  interest 
charges  to  be  fixed  at  the  time  of 
licensing  at  a  rate  equal  to  the  rate  for 
five-year  U.S.  Treasury  obligations. 
While  the  Commission  will  endeavor  to 
issue  all  licenses  at  the  same  time, 
bidders  should  note  that  Ucense  issue 
dates  and  corresponding  interest  rates 
may  vary  between  the  licenses. 
Payments  shall  include  interest  only  for 
the  first  two  years  and  payments  of 
interest  and  principal  amortized  over 
the  remaining  three  years  of  the  license 
term.  A  license  issued  to  an  eligible 
small  business  that  elects  installment 
payments  shall  be  conditioned  on  the 
full  and  timely  performance  of  the 
Ucense  holder's  quarterly  payments. 

(4)  Application  Showing 

29.  AppUcants  should  note  that  they 
wiU  be  required  to  file  supporting 
documentation  to  establish  that  they 
satisfy  the  eligibility  requirements  to  bid 
as  a  small  business  or  very  small 
business  in  this  auction,  and  are  subject 
to  audits  to  confirm  their  eligibility.  See 
47  CFR  Section  95.816(d)(3). 

(5)  Unjust  Enrichment 

30.  IVDS  winning  bidders  should  note 
that  unjust  enrichment  provisions  apply 
to  winning  bidders  who  use  bidding 
credits  or  installment  financing  and 
subsequently  assign  or  transfer  control 
of  their  IVDS  licenses  to  an  entity  that 
does  not  qualify  for  the  special  financial 
provisions.  See  47  CFR  Section  1.2111 
(cWd). 

III.  Pre-Auction  Procedures 

A.  Short-Form  Application  (FCC  Form 
175)— Due  Tuesday.  January  21,  1997 

31.  In  order  to  be  eligible  to  bid  in  this 
auction,  applicants  must  first  submit  an 
FCC  Form  175  application  to  the 
Commission.  This  application  must  be 
received  at  the  Commission's  Gettysbiu^ 
dffice  by  5:30  p.m.  EST  on  Tuesday, 
January  21,  1997.  Late  applications  will 
not  be  accepted. 

32.  There  is  no  application  fee 
required  when  filing  a  FCC  Form  175. 
However,  to  be  eligible  to  bid.  an 
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applicant  will  have  to  submit  an  upfront 
payment.  See  Part  3.C  below. 

(1)  Filing  Options 

33.  Applicants  are  encouraged  to  file 
their  applications  electronically  in  order 
to  take  advantage  of  the  greater 
efficiencies  and  convenience  of 
electronic  filing.  For  example,  electronic 
filing  enables  the  applicant  to:  (a) 
receive  interactive  feedback  while 
completing  the  application,  and  (b) 
receive  immediate  acknowledgment  that 
the  FCC  Form  175  has  been  submitted 
for  filing.  In  addition,  only  those 
applicants  that  file  electronically  will 
have  the  option  of  bidding 
electronically.  However,  manual  filing 
(via  hard  copy)  is  also  permitted.  Please 
note  that  manual  filers  will  not  be 
permitted  to  bid  electronically  and  must 
bid  telephonically.  unless  the  FCC  Form 
175  is  amended  electronically.  The 
following  is  a  brief  description  of  each 
filing  method. 

(a)  Electronic  filing.  34.  Applicants 
wishing  to  file  electronically  may 
generally  do  so  on  a  24-hour  basis 
beginning  at  about  the  same  time  as 
release  of  the  Bidder  Information 
Package.  All  the  information  required  to 
file  the  FCC  Form  175  electronically 
(i.e.,  software,  help  files  and 
configuration  samples)  will  be  available 
over  both  the  Internet  and  the  FCC's 
Bulletin  Board  System  ("BBS"). 
Information  about  downloading, 
installing,  and  running  the  FCC  Form 
175  application  software  is  included  in 
Attachment  B  to  this  Public  Notice. 

(b)  Manual  filing.  35.  Auction 
applicants  will  be  permitted  to  file  their 
FCC  Form  175  applications  in  hard 
copy,  with  microfiche  or  3.5-inch 
diskette  attachments  where  any 
manually  filed  FCC  Form  175  and  175- 
S  exceeds  five  pages  in  length.  Manual 
filers  must  verify  that  they  are  using  the 
FCC  Form  175  marked  "October  1995" 
in  the  lower  right  comer.  Earlier 
versions  of  the  form  will  not  be 
accepted  for  filing.  Copies  of  FCC  Forms 
175  and  175-S  will  be  included  in  the 
Bidder  Information  Package,  or  can  be 
obtained  by  calling  202-418-FORM. 

36.  Manual  applications  may  be 
submitted  by  hand  delivery  (including 
private  "overnight"  courier),  or  by  U.S. 
mail  (certified  mail  with  return  receipt 
recommended).  They  must  be  addressed 
to: 

FCC  Form  175  Filing,  Auction  No.  13. 

Federal  Conununications  Conunission, 

Office  of  Operations,  1270  Fairfield  Road, 

Gettysburg,  PA  17325-7245 

Note:  Manual  Rpplications  delivered  to  any 
other  location  will  not  be  accepted. 


(2)  Completion  of  the  FCC  Form  175 

37.  Applicants  should  carefully        * 
review  47  CFR  Sections  1.2105  and 
95.816,  and  must  complete  all  items  on 
the  FCC  Form  175  (and  175-S.  if 
applicable).  Instructions  for  completing 
the  FCC  Form  175  will  be  contained  in 
the  Bidder  Information  Package  and  are 
in  Attachment  C  to  this  Public  Notice. 

38.  Failure  to  sign  a  manually  filed 
FCC  Form  175  or  failure  to  submit  the 
required  ownership  information  (for 
both  electronic  and  manual  filers)  will 
result  in  dismissal  of  the  application 
and  loss  of  the  ability  to  participate  in 
the  auction.  Only  original  signatures 
will  be  accepted  for  manually  filed 
applications. 

B.  Application  Processing  and  Minor     . 
Corrections 

39.  After  the  deadline  for  filing  the 
FCC  Form  175  applications  has  passed, 
the  FCC  will  process  all  timely 
applications  to  determine  which  are 
acceptable  for  filing.  Then  it  will  issue 
a  public  notice  identifying:  (1)  those 
applications  accepted  for  filing 
(including  FCC  account  numbers  and 
the  licenses  for  which  they  applied);  (2) 
those  applications  rejected;  and  (3) 
those  applications  which  have  minor 
defects  that  may  be  corrected,  and  the 
deadline  for  filing  such  corrected 
applications. 

40.  As  described  more  fully  in  the 
Commission's  rules,  after  the  January 
21, 1997  short-form  filing  deadline, 
applicants  may  make  only  minor 
corrections  to  their  FCC  Form  175     _ 
applications.  Applicants  will  not  be 
permitted  to  make  major  modifications 
to  their  applications  (e.g.,  change  their 
license  selections,  change  the  certifying 
official,  change  control  of  the  applicant, 
or  sign  the  application).  See  47  CFR 
Section  95.816(c)(2)(i). 

C.  Upfront  Payments— Due  Monday. 
Februarys.  1997 

41.  In  order  to  be  eligible  to  bid  in  the 
auction,  applicants  must  submit  an 
upfront  payment  accompanied  by  an 
FCC  Remittance  Advice  (FCC  Form 
159).  All  upfront  payments  must  be 
received  at  Mellon  Bank  in  Pittsburgh, 
Pennsylvania,  by  Monday,  February  3, 
1997,  at  the  time  specified  below  (which 
varies  based  on  method  of  payment). 

Please  note  that: 

*  All  payments  must  be  made  in  U.S. 
dollars. 

*  All  payments  must  be  made  by  wire 
transfer  (preferred  method)  or  cashier's 
check,  and  payable  to  the  "Federal 
Communications  Commission"  or  "FCC."  No 
personal  checks,  credit  card  payments,  or 
other  form  of  payment  will  be  accepted. 


•  Upfront  payments  for  Auction  1 3  go  to 

a  different  lockbox  number  from  the  one  used 
in  previous  FOC  auctions,  and  different  from 
the  lockbox  number  to  be  used  for  post- 
auction  payments. 

*  Failure  to  deliver  the  upfront  payment 
by  the  deadline  specified  below  will  result  in 
dismissal  of  the  application  and 
disqualification  from  participaUon  in  the 
auction. 

(1)  Wire  Transfers 

42.  The  FCC  strongly  encourages 
applicants  to  make  their  upfront 
payments  by  wire  transfer,  which 
experience  has  shown  provides  the 
greatest  reliability  and  efficiency.  Wire 
transfer  payments  must  be  received  by 
6:00  p.m.  EST  on  Monday,  February  3, 
1997.  To  avoid  untimely  payments, 
applicants  should  discuss  arrangements 
(including  bank  closing  schedules)  with 
their  banker  several  days  before  they 
plan  to  make  the  wire  transfer,  and 
allow  sufficient  time  for  the  transfer  to 
be  initiated  and  completed  before  the 
deadline.  AppUcants  will  need  the 
following  information: 

ABA  Routing  Number:  043000261 
Receiving  Bank:  Mellon  Pittsburgh 
BNF:  FCC/ AC— 910-0171 
OBI  Field:  (Skip  one  space  betwe«a 

each  information  item) 
"AUCnONPAY" 
FCC  ACCOUNT  NO.  (same  as  FCC  Form 

159,  Block  1) 
PAYMENT  TYPE  COOT  (same  as  FCC 

Form  159,  Block  14A:  "AWIU") 
FCC  com:  (same  as  FCC  Form  159. 

Block  17A:  "13") 
PAYOR  NAME  (same  as  FCC  Form  159. 

Block  3) 
LOCKBOX  NO.  358430 

Note:  The  BNF  and  Lockbox  No.  are 
specific  to  the  upfront  payments  for  IVDS;  do 
not  use  BNF  or  Lockbox  aumbers  from 
previous  auctions. 

43.  Applicants  making  upfront 
payments  by  wire  transfer  must  fax  a 
completed  FCC  Form  159  to  Mellon 
Bank  at  412-236-5702  at  least  one  hour 
before  placing  the  order  for  the  .wire 
transfer  (but  on  the  same  business  day). 
On  the  cover  sheet  of  the  fax,  write 
"Wire  Transfer— Auction  Payment  for 
Auction  Event  #13". 

(2)  Cashier's  Checks 

44.  Cashier's  checks  must  be  drawn 
on  financial  institutions  whose  deposits 
are  insured  by  the  Federal  Deposit 
Insurance  Corporation,  and  must  be 
receivedby  11:59  p.m.  EST  on  Monday.         . 
February  3, 1997.  Each  bidder  should  / 
submit  a  single  check  and  FCC  Form 

159  covering  its  entire  upfront  payment 
But  if  payments  for  more  than  one 
bidder  are  sent  together,  each  bidder's 
check  and  the  associated  FCC  Form  159 
must  be  in  a  separate  inside  envelope. 
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45.  For  delivery  by  U.S.  Postal 
Service,  send  cashier's  checlc(s)  and 
accompanying  FCC  Form  159(s)  to: 

Mellon  Bank.  Attn:  Upfiront  Paymenti 
Auction  f  13.  P.O.  Box  358430.  Pittsbuigh, 
PA  15251-5430 

46.  For  delivery  in  person  or  by 
courier  or  messenger  service,  send 
cashier's  check(s)  and  accompanying 
FCC  Form  159(s)  to: 

Mellon  Bank.  Attn:  Wholesale  Lockbox  Shift 
Supervisor,  27th  Floor  (153-2713),  3 
Mellon  Bank  Center,  525  William  Penn 
Way,  Pittsburgh,  PA  15259-0001 
(Note:  Please  indicate  on  the  inside 

envelope  "Lockbox  No.  358430"). 

(3)  FCC  Form  159 

47.  Each  upfront  payment  must  be 
.accompanied  by  a  completed  FCC 

Remittance  Advice  (FCC  Form  159). 
Proper  completion  of  FCC  Form  159  is 
critical  to  ensuring  correct  credit  of 
upfront  payments.  Instructions  for 
completing  FCC  Form  159  will  be 
contained  in  the  Bidder  Information 
Package. 

(4)  Amount  of  Uphx>nt  Payment 

48.  The  amount  of  the  upfiront 
payment  required  to  participate  in 
Auction  No.  13  is  $9,000  per  MSA 
license  and  $2,500  per  RSA  license.  The 
upfront  payment  associated  with  each 
license  offered  is  listed  in  Attaclunent  A 
to  this  Public  Notice. 

49.  A  bidder  should  calculate  its  total 
upfront  payment  on  the  basis  of  the 
largest  combination  of  bidding  units  on 
which  the  bidder  anticipates  being 
active  in  any  single  round  of  bidding. 
The  number  of  bidding  units  associated 
with  any  particular  license  equals  the 
amount  of  the  upfront  payment  for  that 
license,  as  set  forth  in  Attachment  A. 
The  combination  of  bidding  units  on 
which  a  bidder  is  active  in  a  round 
equals  the  sum  of  the  bidding  units 
associated  with  the  licenses  on  which 
the  bidder  has  submitted  a  bid,  or  on 
which  the  bidder  is  the  standing  high 
bidder. 

50.  The  upfront  payment  submitted 
by  each  applicant  is  not  attributed  to 
specific  licenses  but  instead  will  define 
the  largest  combination  of  bidding  units 
on  which  the  applicant  will  be 
permitted  to  bid  in  any  round  of 
bidding.  Thus,  if  an  applicant  submits  a 
$16,500  total  upfiront  payment,  the 
applicant  could  be  active  in  any  single 
round  on  three  RSAs  and  one  MSA,  or 
on  any  combination  of  licenses  for 
which  the  sum  of  associated  bidding 
units  does  not  exceed  16,500. 

51.  Note:  An  applicant  may,  on  its 
FCC  Form  175,  apply  for  every  license 
being  offered,  but  its.actual  bidding  in 


any  round  will  be  limited  by  the      ".   - 
bidding  units  reflected  in  its  upfront 
payment.  As  explained  in  Farts  4.A(2) 
and  4.A(4]  below,  bidders  will  be 
required  to  remain  active  in  each  roimd 
of  the  auction  on  a  specified  percentage 
of  bidding  units  reflected  in  their 
upfront  payments  in  order  to  retain  their 
current  eligibility. 

{5)Rehind8  ;.    -J       •  ' 

52.  Because  experience  with  prior 
auctions  has  shown  that,  in  most  cases, 
wire  transfers  provide  quicker  and  more 
efficient  refunds  than  paper  checks,  the 
FCC  currently  intends  to  use  wire 
transfers  for  all  Auction  13  refunds.  To 
avoid  delays  in  processing  refunds, 
applicants  should  include  wire  transfer 
instructions  with  any  refund  request 
they  file;  they  may  also  provide  this 
information  in  advance  by  faxing  it  to 
the  FCC  Billings  and  Collections 
Branch,  ATTN:  William  Koch,  at  202- 
418-2843.  (Applicants  should  also  note 
that  implementation  of  the  Debt 
Collection  Improvement  Act  of  1996 
requires  the  FCC  to  obtain  a  Taxpayer 
Identification  Number  before  it  can 
disburse  refunds.)  Eligibility  for  refunds 
is  discussed  later  in  Part  5.D. 

D.  Auction  Registration 

53.  No  later  than  five  business  days 
before  the  auction,  the  FCC  will  issue  a 
public  notice  announcing  all  qualified 
bidders  for  the  auction.  Qualified, 
bidders  are  those  applicants  whose  FCC 
Form  175  applications  have  been 
accepted  for  filing  and  who  have  timely 
submitted  upfront  payments  sufficient 
to  make  them  eligible  to  bid  on  at  least 
one  of  the  licenses  for  which  they 
applied. 

54.  All  qualified  bidders  are 
automatically  registered  for  the  auction. 
Registration  materials  will  be 
distributed  prior  to  the  auction  by  two 
separate  overnight  mailings,  each 
containing  part  of  the  confidential 
identification  codes  required  to  place 
bidsrsent  only  to  the  contact  person  and 
applicant  address  listed  in  the  FCC 
Form  175. 

55.  Applicants  who  do  not  receive 
both  registration  mailings  will  not  be 
able  to  submit  bids.  Therefore,  any    , 
qualified  applicant  who  has  not 
received  both  mailings  within  three 
business  days  after  the  release  of  the 
qualified  bidders  public  notice  should 
contact  the  FCC  Wireless  Consumer 
Assistance  Branch  at  800-322-1117. 
Receipt  of  both  registration  mailings  is 
critical  to  participating  in  the  auction 
and  each  applicant  is  responsible  for 
ensuring  it  has  received  all  of  the 
registration  material.  -  •      ' 


56.  Qualified  bidders  must  be  aware 
that  lost  login  codes,  passwords  or 
bidder  identification  numbers  can  only 
be  replaced  by  appearing  in  person  at 
the  FCC  Auction  Headquarters  located 
at  2  Massachusetts -Avenue,  NE, 
Washington,  DC  20002.  Only  an 
authorized  representative  or  certifying 
official,  as  designated  on  an  applicant's 
FCC  Form  175,  may  appear  in  person 
with  two  forms  of  identification  (one  of 
which  must  be  a  photo  identification)  in 
order  to  receive  replacement  codes. 

E.  Remote  Electronic  Bidding  Software 

57.  Qualified  bidders  who  file  or 
amend  the  FCC  Form  175  electronically 
may  purchase  remote  electronic  bidding 
software  for  $175.00,  including  shipping 
and  handling.  (Auction  software  is 
tailored  to  a  specific  auction,  so 
software  from  prior  auctions  will  not 
work  for  Auction  13.)  Information  about 
this  software  and  an  order  form  will  be 
included  in  the  Bidder  Information 
Package.  Bidders  who  order  remote 
bidding  software  by  the  February  4, 
1997  deadline  will  receive  it  with  the 
registration  mailings. 

F.  Mock  Auction 

58.  All  applicants  whose  FCC  Form 
175s  have  been  accepted  for  filing  will 
be  eligible  to  participate  in  a  mock 
auction  on  February  12-13,  1997.  The 
mock  auction  will  enable  applicants  to 
become  familiar  with  the  electronic 
software  prior  to  the  auction.  Free 
demonstration  software  will  be  available 
for  use  in  the  mock  auction. 
Participation  is  strongly  recommended. 
Details  will  be  announced  by  public 
notice. 

IV.  Auction  Event 

A.  Auction  Structure 

(1)  Simultaneous  Multiple  Round 
Auction 

59.  The  two  licenses  (Frequency 
Blocks  "A"  and  "B")  in  each  of  the  428 
RSAs,  and  the  125  defaulted  MSA 
licenses  will  be  awarded  through  a 
single,  simultaneous  multiple  round 
auction.  Unless  otherwise  announced, 
bids  will  be  accepted  on  all  licenses  in 
9ach  round  of  the  auction. 

[2]  Activity  Rule 

60.  As  explained  in  Part  3.C(4)  above, 
ar  applicant's  upfront  payment 
determines  its  maximum  bidding 
eligibility  in  any  single  round  of 
bidding. 

61.  In  order  to  ensure  that  the  auction 
closes  within  a  reasonable  period  of 
time,  an  activity  rule  requires  bidders  to 
bid  actively  throughout  the  auction, 
rather  than  waiting  until  the  end  before 
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participating.  A  bidder  that  does  not 
satisfy  the  activity  rule  either  loses 
bidding  eligibility  or  uses  an  activity 
rule  waiver,  as  explained  in  Part  4.A(3) 
below. 

62.  A  bidder  is  considered  "active"  on 
a  license  in  the  current  round  if  it  either 
is  the  high  bidder  at  the  end  of  the 
previous  round's  bid  withdrawal  period, 
or  submits  an  acceptable  bid  (see  Part 
4.B(2)  below)  in  the  current  round.  A 
bidder's  activity  level  in  a  round  is  the 
sum  of  the  bidding  units  associated  with 
licenses  on  which  the  bidder  is  active. 
The  minimum  required  activity  level  is 
expressed  as  a  percentage  of  the  bidder's 
maximum  bidding  eligibility  and 
increases  as  the  auction  progresses,  as 
described  in  Part  4.A(4)  below.       ^ 

(3)  Activity  Rule  Waivers 

63.  Each  bidder  will  be  provided  five 
activity  rule  waivers  that  may  be  used 
in  any  round  during  the  course  of  the 
auction.  Use  of  an  activity  rule  waiver 
preserves  the  bidder's  current  bidding 
eligibility  despite  the  bidder's  activity 
in  the  current  round  being  below  the 
required  minimum  level.  An  activity 
rule  waiver  applies  to  an  entire  round 
of  bidding  and  not  to  a  particular 
license. 

64.  The  FCC  auction  system  assumes 
that  bidders  with  insufHcient  activity 
would  prefer  to  use  an  activity  rule 
waiver  (if  available)  rather  than  lose 
bidding  eligibility.  Therefore,  the 
system  will  automatically  apply  a 
waiver  in  any  round  where  a  bidder's 
activity  level  is  below  the  minimum 
required  unless:  (1)  there  are  no  activity 
rule  waivers  available;  or  (2)  the  bidder 
overrides  the  automatic  election  as 
discussed  below  and  more  fully 
explained  in  the  Bidder  Information 
Package. 

65.  A  bidder  with  insufficient  activity 
who  wants  to  reduce  its  bidding 
eligibility  rather  than  use  an  activity 
rule  waiver  must  affirmatively  override 
the  automatic  waiver  mechanism  during 
the  bid  submission  period.  In  this  case, 
the  bidder's  eligibility  is  permanently 
reduced  as  described  in  Part  4.A(4) 
below,  and  it  will  not  be  permitted  to 
later  regain  its  lost  bidding  eligibility. 

66.  Fmally,  a  bidder  may  proactively 
use  an  activity  rule  waiver  in  a  way  that 
is  not  necessarily  related  to  the  bidder's 
activity  level.  If  a  bidder  submits  a 
proactive  waiver  during  a  bid 
submission  period  in  which  no  bids  are 
submitted,  the  auction  will  remain 
open.  (Note  that  an  automatic  waiver 
invoked  in  a  round  in  which  there  are 
no  new  valid  bids  will  not  keep  the 
auction  open.)  Thus  in  the  later  rounds 
of  the  auction,  if  a  bidder  does  not 
intend  to  bid  but  wants  to  ensure  that 


the  auction  does  not  close,  it  should 
enter  a  proactive  waiver  in  place  of  a 
bid. 

(4)  Auction  Stages 

67.  The  auction  is  composed  of  three 
stages,  which  are  each  deflned  by  an 
increasing  activity  rule: 

68.  Stage  One:  In  each  round  of  the 
first  stage  of  the  auction,  a  bidder 
desiring  to  maintain  its  current 
eligibility  is  required  to  be  active  on 
licenses  encompassing  at  least  SO 
percent  of  its  current  bidding  eligibility. 
Failure  to  maintain  the  requisite  activity 
level  will  result  in  a  reduction  in  the 
bidder's  bidding  eligibility  in  the  next 
round  of  bidding  (unless  an  activity  rule 
waiver  is  used).  During  Stage  One, 
reduced  eligibility  for  the  next  round 
will  be  calculated  by  multiplying  the 
current  round  activity  by  two  (2). 

69.  Stage  Two:  In  each  round  of  the 
second  stage,  a  bidder  desiring  to 
maintain  its  current  eligibility  is 
required  to  be  active  on  80  percent  of  its 
current  bidding  eligibility.  During  Stage 
Two,  reduced  eligibility  for  the  next 
round  will  be  calculated  by  muhiplying 
the  current  round  activity  by  five- 
fburths  ('/.). 

70.  Stage  Three:  In  each  round  of  the 
third  stage,  a  bidder  desiring  to 
maintain  its  current  eligibility  is 
required  to  be  active  on  98  percent  of  its 
current  bidding  eligibility.  In  thi^  final 
stage,  reduced  eligibility  for  the  next 
round  will  be  calculated  by  multiplying 
the  current  round  activity  by  fifty- 
fortyninths  ("As). 

71.  Caution:  Since  activity 
requirements  increase  in  each  auction 
stage,  bidders  must  carefully  check  their 
current  activity  during  the  bid 
submission  j)eriod  of  the  first  round 
following  a  stage  transition.  This  is 
especially  critical  for  bidders  who  have 
standing  high  bids  and  do  not  plan  to 
submit  new  bids.  In  past  auctions,  some 
bidders  have  inadvertently  lost  bidding 
eligibility  or  used  an  activity  rule 
waiver  because  they  did  not  reverify 
their  activity  status  at  stage  transitions. 
Bidders  may  check  their  activity  against 
the  required  minimum  activity  level 
either  by  using  the  remote  bidding 
software's  bid  submission  module  or  by 
calling  a  telephone  bid  assistant 

(5)  Stage  Transitions 

72.  The  auction  will  start  in  Stage 
One.  Under  the  Commission's  general 
guidelines,  the  auction  will  advance  to 
the  next  stage  {i.e.,  from  Stage  One  to 
Stage  Two,  then  from  Stage  Two  to 
Stage  Three)  when,  in  each  of  three 
consecutive  rounds  of  bidding,  the  high 
bid  has  increased  on  ten  percent  or  less 
of  the  spectrum  being  auctioned  (as 


measured  in  bidding  units).  However, 
the  FCC  retains  the  discretion  to 
accelerate  the  auction  by  announcing 
that  the  next  stage  will  begin  in  the  next 
bidding  round. 

(6)  Auction  Stopping  Rules 

73.  Barring  extraordinary 
circumstances,  bidding  will  remain 
open  on  all  licenses  until  bidding  stops 
on  every  license.  Thus,  the  auction  will 
close  for  all  licenses  when  one  round 
passes  during  which  no  bidder  submits 
a  new  acceptable  bid  on  any  license  or 
applies  a  proactive  Waiver. 

74.  "The  FCC  retains  the  discretion, 
however,  to  keep  an  auction  open  even 
if  no  new  acceptable  bids  and  no 
proactive  waivers  are  submitted.  In  this 
event,  the  effect  will  be  the  same  as  if 

a  bidder  had  submitted  a  proactive 
waiver.  Thus,  the  activity  rule  will 
apply  as  usual,  and  a  bidder  with 
insufficient  activity  will  either  lose 
bidding  eligibility  or  use  an  activity  rule 
waiver  (if  it  has  any  left). 

75.  Further,  in  its  discretion,  the  FCC 
reserves  the  right  to  declare  that  the 
auction  will  end  after  a  specified 
number  of  additional  rounds  ("special 
stopping  rule").  If  the  FCC  invokes  this 
special  stopping  rule,  it  will  accept  bids 
in  the  final  round(s)  only  for  licenses  on 
which  the  high  bid  increased  in  at  least 
one  of  the  preceding  three  rounds.  The 
FCC  intends  to  exercise  this  option  only 
in  extreme  circumstances,  such  as 
where  the  auction  is  proceeding  very 
slowly,  where  there  is  minimal  overall 
bidding  activity,  or  where  it  appears 
likely  that  the  auction  will  not  close 
within  a  reasonable  period  of  time. 
Before  exercising  this  option,  the  FCC 
will  probably  first  attempt  to  increase 
the  pace  of  the  auction  by,  for  example, 
moving  the  auction  into  the  next  stage 
(where  bidders  woiild  be  required  to 
maintain  a  higher  level  of  bidding 
activity),  increasing  the  number  of 
bidding  rounds  per  day,  and/or 
increasing  the  amount  of  the  minimum 
bid  increments  for  the  limited  number 
of  licenses  where  there  is  still  a  high 
level  of  bidding  activity. 

(7)  Auction  Delay,  Suspension  or 
Cancellation 

76.  By  public  notice  or  by 
announcement  during  the  auction,  the 
FCC  may  delay,  suspend  or  cancel  the 
auction  in  the  event  of  natural  disaster, 
technical  obstacle,  evidence  of  an 
auction  security  breach,  unlawful 
bidding  activity,  administrative  or 
weather  necessity,  or  for  any  other 
reason  that  affiacts  the  fair  and 
competitive  conduct  of  competitive 
bidding.  In  such  cases,  the  PDC,  in  its 
sole  discretion,  may  elect  to:  resume  the 
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auction  starting  from  the  beginning  of 
the  current  round;  resume  the  auction 
starting  from  some  previous  round;  or 
cancel  the  auction  in  its  entirety. 
Network  interruption  may  cause  the 
FCC  to  delay  or  suspend  the  auction. 

B.  Bidding  Procedures 

(1)  Round  Structure 

77.  Generally,  there  will  be  one 
bidding  round  per  day  during  the  early 
portion  of  the  auction.  Each  bidding 
round  contains  the  following 
performance  and  review  periods: 

•  Bid  submission  period 

•  Bidsubmission  round  results 

•  Bid  withdrawal  period 

•  Bid  withdrawal  round  results 

78.  The  initial  bidding  schedule  will 
be  announced  by  public  notice  at  least 
one  week  before  the  start  of  the  auction, 
and  will  be  included  in  the  registration 
mailings.  The  FCC  has  discretion  to 
change  the  bidding  schedule  in  order  to 
foster  an  auction  pace  that  reasonably 
balances  speed  with  bidders'  need  to 
study  round  results  and  adjust  their 
bidding  strategies.  The  FCC  may 
increase  or  decrease  the  amount  of  time 
for  the  performance  and  review  periods, 
or  the  number  of  rounds  per  day, 
depending  upon  the  bidding  activity 
level  and  other  factors. 

(2)  Minimum  Acceptable  Bids 

79.  There  will  be  no  minimum 
opening  bid  and  no  minimum  bid 
increment  for  a  license  until  the  license 
has  received  an  initial  bid.  Once  there 
is  a  standing  high  bid  on  a  license,  the 
minimum  bid  increment  for  that  license 
will  be  set  initially  at  the  greater  of  ten 
percent  of  the  previous  high  bid  or  the 
amount  of  the  up&ont  payment  for  the 
license.  The  Conunission  retains  the 
discretion  to  vary  the  minimum  bid 
increments  in  each  round  of  the  auction 
for  individual  licenses  or  groups  of 
licenses  by  announcement  prior  to  each 

round. 

i-  ■ 

(3)  High  Bids 

80.  Each  bid  will  be  date-  and  time- 
stamped  when  it  is  entered  into  the 
computer  system,  hi  the  event  of  tie 
bids,  the  Commission  will  identify  the 
high  bidder  on  the  basis  of  the  order  in 
which  bids  are  received  by  the 
Commission,  starting  with  the  earliest 
bid. 

(4)  Bid  Submission 

81.  Each  bidder  may  submit  bids  only 
once  in  each  round  for  as  many  licenses 
as  it  is  eligible.  Eligibility  in  the  first 
round  of  the  auction  is  determined  by: 
(a)  the  licenses  applied  for  on  FCC  Form 
175  and  (b)  the  upfront  payment  amount 
deposited.  The  bid  submission  screens 


will  be  tailored  for  each  bidder  to 
include  only  those  licenses  for  which 
the  bidder  applied  on  its  FCC  Form  175. 

82.  Bidders  who  file  the  FCC  Form 
175  ejectronically  (or  amend 
electronically  by  the  minor  correction 
deadline)  and  purchase  remote 
electronic  bidding  software  may  place 
their  bids  and  withdrawals  either 
electronically  or  telephonically,  as  they 
wish  or  circumstances  warrant.  Each 
electronic  bidder  will  be  required  to 
login  to  the  FCC  auction  system  during 
the  bid  submission  period  using  the 
FCC  account  number,  bidder 
identification  number,  and  confidential 
security  codes  pa^vided  in  the 
registration  materials.  Bidders  can 
download  and  print  bid  confirmations 
after  they  submit  their  bids 
electronically. 

83.  To  place  a  bid  telephonically,  9 
bidder  must  call  the  FCC  Bidding  Line 
during  the  bid  submission  period.  This 
telephone  number  will  be  provided  only 
to  qualified  bidders  in  the  registration 
materials.  The  bid  operator  will  request 
the  bidder's  FCC  account  number, 
bidder  identification  number, 
confidential  security  codes,  and  name  of 
the  authorized  bidder.  The  FCC  will  fax 
a  hard  copy  bid  confirmation  to  those 
who  bid  by  telephony. 

(5)  Bid  Withdrawal 

84.  A  high  bidder  that  wants  to 
withdraw  one  or  more  of  its  standing 
high  bids  during  the  course  of  the 
auction  may  do  so  during  any  bid 
withdrawal  period,  subject  to  the  bid 
withdrawal  payment  specified  in 
Section  1.2104(g)  of  the  Commission's 
Rules.  The  procedure  for  withdrawing  a 
high  bid  and  receiving  a  withdrawal 
confirmation  is  essentially  the  same  as 
the  bid  submission  procedure  described 
in  Fart  4.B(4)  above.  To  prevent  strategic 
delays  to  the  close  of  the  auction,  the 
FCC  retains  the  discretion  to  limit  the 
number  of  times  that  a  bidder  may  re- 
bid  on  a  license  from  which  it  has 
withdrawn  a  high  bid. 

85.  If  a  high  bid  is  withdrawn,  the 
license  will  be  offered  in  the  next  round 
at  the  second  highest  bid  price,  which 
may  be  less  than,  or  equal  to  in  the  case 
of  tie  bids,  the  amount  of  the  withdrawn 
bid,  without  any  increment.  The  FCC 
will  serve  as  a  "place  holder"  on  the 
license  until  a  new  acceptable  bid  is 
submitted  on  that  license. 

(6)  Round  Results 

.86.  Upon  the  conclusion  of  each  bid 
submission  period,  the  FCC  will 
compile  rep>orts  of  all  bids  placed, 
current  high  bids,  and  bidder  eligibility 
status  (bidding  eligibility  and  activity 
rule  waivers),  and  post  the  reports  for 


public  access.  The  process  of 
compilation  and  verification  is  not 
instantaneous,  but  the  reports  will  be 
available  before  the  start  of  the  bid 
withdrawal  period. 

87.  Following  each  bid  withdrawal 
period,  the  FCC  will  compile  additional 
reports  reflecting  any  high  bids 
withdrawn,  post-withdrawal  high  bids, 
and  minimum  accepted  bids  for  the  next 
bid  submission  period.  Again,  bidders 
should  allow  some  time  for  compilation 
and  verification. 

88.  Reports  reflecting  bidders' 
identities  and  bidder  identification 
numbers  will  be  available  before  and 
during  the  auction.  Thus,  bidders  will 
know  in  advance  of  the  auction  the 
identities  of  the  bidders  against  whom 
they  are  bidding. 

(7)  Auction  Announcements 

89.  The  FCC  will  use  auction 
announcements  to  announce  items  such 
as  schedule  changes  and  stage 
transitions.  All  FCC  auction 
announcements  will  be  available  on  the 
FCC  remote  electronic  bidding  system, 
as  well  as  the  Internet  and  the  FCC 
Bulletin  Board  System. 

(8)  Other  Matters 

90.  As  noted  in  Part  3.B  above,  after 
the  short-form  filing  deadline  applicants 
may  make  only  minor  changes  to  thnir 
FCC  Form  175  applications.  For 
example,  permissible  minor  changes 
include  deletion  and  addition  of 
authorized  bidders  (to  a  maximum  of 
three)  and  revision  of  exhibits. 
Electronic  filers  should  make  these 
changes  on-line,  and  submit  a  letter  to 
Kathleen  O'Brien  Ham.  Chief,  Auctions 
Division  (and  mail  a  carbon  copy  to 
Ruby  Hough,  Auctions  Division),  briefly 
summori^ng  the  changes.  Manual  filers 
must  send  a  hard-copy  amendment  to 
the  address  given  in  Fart  3.A(l)(b) 
above,  plus  fax  a  copy  to  202-418-2082. 
Questions  about  other  changes  should 
be  directed  to  the  FCC  Auctions 
Division  at  202-418-0660. 

V.  Post-Auction  Procredures 

A.  Down  Payments  and  Withdrawn  Bid 
Payments 

91.  After  bidding  has  ended,  the  FCC 
will  issue  a  public  notice  declaring  the 
auction  closed  ("auction  closing 
notice"),  identifying  the  vrinning  bids 
and  bidders  for  each  license,  and  listing 
withdrawn  bid  payments  due. 

92.  Within  five  business  days  after 
release  of  the  auction  closing  notice, 
each  winning  bidder  must  submit 
sufficient  funds  to  bring  the  total 
amount  of  money  on  deposit  with  the 
government  (upfront  payment  less  any 
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withdrawal  payments)  to  20  percent, 
unless  it  is  an  eligible  small  or  very 
small  business  who  elected  to  pay  using 
the  installment  payment  plan,  then  ii 
must  submit  sufficient  hinds  to  bring 
the  total  amount  of  money  on  deposit 
With  the  government  (upfiront  payment 
less  any  withdrawal  payments)  to  10 
percent  of  its  net  winning  bids  (actual 
bids  less  any  applicable  bidding 
credits).  See  47  CFR  Section  1.2107(b). 
In  addition,  by  the  same  deadline  all 
bidders  must  pay  any  withdrawn  bid 
amounts  due  under  Section  1.2104(g)(1) 
of  the  Commission's  Rules,  as  discussed 
in  Part  4.B(5)  above.  Upfiront  payments 
are  applied  first  to  satisfy  any 
outstanding  bid  withdrawal  payments 
before  being  applied  toward  down 
payments. 

B.  Long-Form  Application  (FCC  Form 
600) 

93.  Within  ten  business  days  after 
release  of  the  auction  closing  notice, 
winning  bidders  must  submit  a  properly 
completed  FCC  Form  600  application 
and  required  exhibits  for  each  IVDS 
license  won  through  the  auction. 
Winning  small  business  or  very  small 
business  bidders  must  include  an 
exhibit  demonstrating  their  eligibility 
for  the  small  business  incentives.  A 
copy  of  FCC  Form  600  will  be  included 
in  the  Bidder  Information  Package.  See 
47  CFR  Sections  1.2107(c)-(d)  and 
95.816(c)(2)(ii).  Further  FCC  Form  600 
filing  instructions  will  be  provided  to 
auction  winners  at  the  close  of  the 
auction. 

94.  The  FCC  Form  600  may  be  Gled 
electronically.  Alternatively,  a  hard 
copy  plus  required  microfiche  or  3.5" 
properly-formatted  diskette  copies  must 
be  sent  to:  FCC  Form  600  Filing. 
Auction  No.  13,  Federal 
Communications  Commission,  Office  of 
Operations,  1270  Fairfield  Road, 
Gettysburg,  PA  17325-7245. 

C.  Application  Processing  and  Gmnt; 
Final  Payments  and  Installment 
Payments 

95.  Once  a  high  bidder  has  submitted 
its  down  payment  and  filed  an 
acceptable  FCC  Form  600  application, 
the  FCC  will  release  a  public  notice 
announcing  acceptance  of  the  long-form 
application.  After  the  FCC  reviews  an 
applicant's  FCC  Form  600,  it  will 
determine  whether  there  are  any  reasons 
why  the  license  should  not  be  granted. 
If  there  are  none,  the  Commission  will 
grant  the  license  conditioned  on  timely 
payments  for  the  license;  otherwise  it 
will  take  appropriate  action. 

96.  Within  five  (5)  business  days  after 
conditional  license  grant: 


*  Unless  paying  under  an  installment 
plan,  winning  bidders  are  required  to 
pay  the  balance  of  their  winning  bids  in 
a  lump  sum.  47  CFR  Section 
95.816(c)(5). 

*  Eligible  winning  bidders  who 
elected  to  pay  for  their  licenses  under 
the  installment  payment  plan  must 
bring  the  total  amount  on  deposit  with 
the  FCC  up  to  20  percent  of  their  net 
winning  bids.  See  47  CFR  Section 
1.2110(e).  These  bidders  will  be 
required  to  execute  a  promissory  note 
and  security  agreement  for  the  balance 
due.  The  payments  will  be  paid  off  in 
quarterly  installments  under  the  terms 
described  in  Part  2.8(3)  above. 

Winning  bidders  will  receive  further 
instructions  and  detailed  payment 
information  after  the  auction  closes. 

D.  Refund  of  Remaining  Upfront 
Payment  Balance 

97.  All  apphcants  who  submitted 
upfront  payments  but  were  not  winning 
bidders  for  any  IVDS  license  may  be 
entitled  to  a  refund  of  their  remaining 
upfront  payment  balance  after  the 
conclusion  of  the  auction.  No  refund 
will  be  made  unless  there  are  excess 
funds  on  deposit  from  that  applicant 
after  any  applicable  bid  withdrawal 
payments  have  been  paid. 

98.  Bidders  who  drop  out  of  the 
auction  completely  may  be  eligible  for 
a  refund  of  their  upfront  payments 
before  the  close  of  the  auction. 
However,  bidders  who  reduce  their 
eligibility  and  remain  in  the  auction  are 
not  eUgible  for  partial  refunds  of  upfront 
payments  until  the  close  of  the  auction. 
Qualified  bidders  who  have  exhausted 
all  their  activity  rule  waivers,  have  no 
remaining  bidding  eligibility,  and  have 
not  withdrawn  a  high  bid  during  the 
auction  must  submit  a  written  refund 
request,  along  with  a  Taxpayer 
Identification  Number  ("TIN")  and  a 
copy  of  their  bidding  eligibility  screen 
print,  to:  Federal  Communications 
Commission;  Attn:  William  Koch,  1919 
M  Street,  N.W.,  Room  452,  Washington, 
D.C  20554. 

99.  Once  the  request  has  been 
approved,  a  refund  will  be  sent  to  the 
address  provided  on  the  FCC  Form  159. 

Note:  Refund  processing  generally  takes  up 
to  two  weeks  to  complete.  Bidders  with 
questions  about  refunds  should  contact 
William  Koch  at  202-418-1995. 

E.  Default  and  Disqualification 

100.  Any  high  bidder  that  defaults  or 
is  disqualified  after  the  close  of  the 
auction  [i.e..  fails  to  remit  the  required 
down  payment  within  the  prescribed 
period  of  time,  fails  to  submit  a  timely 
long-form  application,  foils  to  make  full 
payment,  fails  to  make  an  installment 


payment,  or  is  otherwise  disqualified) 
will  be  subject  to  the  payments 
described  in  Sections  1.2104(g)  and 
1.2109  of  the  Commission's  Rules.  In 
the  event  that  the  amount  of  those 
payments  cannot  be  determined  [i.e. 
until  the  license  has  been  reauctioned), 
the  FCC  can  require  a  "deposit"  of  at 
least  three  (3)  percent  of  the  defaulted 
bid  amount.  See  In  Re  C.  H.  PCS,  Inc., 
BTA  No.  B347  Frequency  Block  C, 
Order.  DA  96-1825  (released  November 
4, 1996).  See  also  Wireless 
Telecommunications  Bureau  Will 
Strictly  Enforce  Default  Payment  Rules, 
PuWjc  Notice,  DA  96-41  (April  4,  1996). 
Under  certain  circumstances  the  FCC 
can  also  reauction  the  license  to  existing 
or  new  applicants,  or  offer  it  to  the  other 
highest  bidders  (in  descending  order)  at 
their  final  bids.  See  47  CFR  Section 
l,2109(b)-(c).  In  addition,  if  a  default  or 
disqualification  involves  gross 
misconduct,  misrepresentation  or  bad 
f^th  by  an  applicant,  the  FCC  may 
declare  the  applicant  and  its  principals 
ineligible  to  bid  in  future  auctions,  and 
may  take  any  other  action  that  it  deems 
necessary,  including  institution  of 
proceedings  to  revoke  any  existing 
licenses  held  by  the  applicant.  See  47 
CFR  Section  1.2107(d). 

F.  Service  and  Construction 
Requirements 

101.  Construction  requirements  for 
IVDS  licensees  include  making  the 
service  available  lo  at  least  30  percent 
of  the  population  or  land  area  within 
the  service  area  within  three  years  of  the 
grant  of  an  IVDS  license,  and  fifty 
percent  of  the  population  or  land  area 
within  five  years  of  the  grant  of  an  IVDS 
license.  See  47  CFR  Section  95.833. 

102.  Subject  to  the  initial  construction, 
requirements  in  Section  95.833  of  the 
Commission's  Rules  as  described  above, 
each  IVDS  system  licensee  must  make 
service  available  to  at  least  fifty  percent 
of  the  population  or  land  area  located 
within  the  service  area.  See  47  CFR 
Section  95.831. 

Federal  Communications  Commission. 

Shirley  S.  StiggB, 

Chief,  Publications  Branch. 

Attachment  A 

List  of  Licenses  Offered 

The  following  tables  list  the  981  IVDS 
licenses  To  Be  auctioned.  The  tabl(BS 
identify  the  following:  the  125  N4SA 
licenses  where  winning  bidders  from  a 
previous  auction  have  been  found  to  be 
in  default,  plus  two  licenses  (Frequency 
Blocks  "A"  and  "B")  in  each  of  the  428 
RSAs. 


{ 
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UST  OF  Defaulted  IVDS  MSA  Ucenses  to  be  Reauctioned 


Maitot  No.  and  metropolitan  staHsticai  area 


LJoenaeNo. 


Population 


MSA— Afkansas:  M165— Fort  Smith  

MSA— Arizona:  M026 — Ptwenix .^ 

MSA-Caiifomia: 

'   M018— San  Diego 

M018— San  Diego . 

M027— San  Jose  .: 

M036 — Sacramento  _.. -. ™ 

M107— Stockton 

M124— Santa  Barbara-Santa  Maria-Lompoc 

Ml 26 — Salinas-Seaside-Mortterey  

M142— Modesto 

MSA-Colorado:  M019— Denver-BouWer 

MSA— Connecticut: 

M042— firidgeport-Stanford-Norwak-Danbury 

M049— New  Haven-West  Haven^Waterbury-Meriden 
Ml  54 — New  LondorvNorwich  

MSA— Delaware:  M069— Wilmington  

MSA-Florida: 

M012— Miami-Fort  Lauderdale-Hollywood 

M022— Tampa-St.  Petersburg ,.. 

M0e2— Tampa-St.  Petersisurg 

M051-^Jacteoovi«e  

M051 — Jad(5onvitle  . 

M060— Orlando ^ 

M072— West  PaJm  Beach-Boca  Raton  ... 

M072— West  Palm  Beach-Boca  Raton  

4*114— Laiteland-Winter  Haven 

Ml  14— Lai<eland- Winter  Haven  .._ .: 

^tl137— Mettxxjme-TitusviNe-Palm  Bay 

'  Ml  46 — Daylona  Beach 

\\|yl164— f  orl  Myers  

M1 67— Sarasota  


M 168— Tallahassee 
Ml  68— Tallahassee 
M192— Gainesviie  .. 
M208— Fort  Pierce  .. 
M21t— Bradenton  ... 
M211— Bradenton  ... 

M245— Ocata  

M246— Ocala  


M283— Panama  Cily 

MSA— Georgia;  M01 7— Atlanta  .... 

MSA— Hawaii:  M060— Honolulu  

MSA— Iowa: 

Ml 96— Cedar  Rapids  

M201— Waterloo-Cedar  Fals  

M253— Stoux  City 

M296— Iowa  City _ 

MSA— Illinois: 

M103— Peoria  

Ml  76— Springfield 

M305— Alton-Granite  CKy „._ 

MSA— Indiana: 

M028 — Indianapolis  

M054 — Gary-Hammond-East  Chicago 

M 129— South  Bend-Mishawaka  

M186— Terre  Haute  

MSA — Louisiana: 

M029— New  Orleans 

M 1 00— Shreveport 

Ml  74— Lafayette _ 

M184— Houma-Thibodaux 

Ml  97— Lake  Charles  

M205 — Alexandria  ...... >» 

M219— Monroe  

MSA— Maryland:  M014— Baitinxxe  

MSA— Michigan: 

MOOS— Detroit/Ann  Arbor  _ 

M094— Saginaw-Bay  City-MidteMXl  

Ml  32— Kalamazoo 

Ml  8 1— Muskegon „ 

MSA — Minnesota: 

M015 — Minneapolis  , 


ZVM166A 
ZVM026A 

ZVM018A 
ZVM018B 
ZVM027A 
ZVM035A 
ZVM107A 
ZVM124A 
ZVM126A 
ZVM142A 
ZVM019A 

ZVM042A 
ZVM049A 
ZVM154B 
ZVM069A 


219,181 
2.122.101 

2.498,016 

2,498.016 

1.497.577 

1,355,107 

480,628 

369.608 

355,660 

370.522 

1.851,389 

827.645 
804.219 
254.957 
578.587 


ZVM012A 

3,192,582 

ZVM022A 

1.966.844 

ZVM0226 

1.966.844 

ZVM051A 

925.213 

ZVM051B 

925.213 

ZVM0606 

1.072.748 

ZVM072A 

863,518 

ZVM072B 

863,518 

ZVM114A 

405.382 

ZVM114B 

405,382 

ZVM137B 

398.978 

ZVM146B 

370.712 

ZVM164B 

335.113 

ZVM167B 

277.776 

ZVM168A 

247.800 

ZVM168B 

247.800 

ZVM192B 

204,111 

ZVM20eA 

251.071 

ZVM211A 

211.707 

ZVM211B 

211.707 

ZVM245A 

194,833 

ZVM245B 

194,833 

ZVM283B 

126,994 

ZVM017A 

2,695.480 

ZVM050A 

836.231 

ZVM196B 

168.767 

ZVM201B 

146.611 

ZVM253A 

115.018 

ZVM296B 

96.119 

ZVM103A 

339.172 

ZVM176B 

189.550 

ZVM305B 

20.539 

ZVM028A 

1.249.822 

ZVM054B 

604.526 

ZVM129B 

289,234 

ZVM185A 

166.578 

ZVM0e9B 

1.156.383 

ZVM100A 

376.330 

ZVM174A 

208.740 

ZVM184B 

182.842 

ZVM197A 

168,134 

ZVM206B 

149,082 

ZVM2196 

142,191 

ZVM014A 

2.348.219 

ZVM005A 

4.531,636 

ZVM094A 

399.320 

ZVM132A 

293.471 

ZVM181B 
ZVM015A 

181.437 
2,438.203 
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UST  OF  DEFAULTED  IVDS  MSA  UCENSES  TO  BE  Reauctionei>— Continued 


Market  No.  and  metropolitan  statistical  area 


M198— St.  Ctoud 

MSA — Missouri: 

M011— St.  Louis  ~ 

M024— Kansas  City  :- 

M27&— St.  Joseph  

MSA— North  Carolina: 

M047— Qreenstxyo-Winston-Saiem-High  Point 

M061— Chartotte-Gastonia  — 

M061— Charlotte-Gastonia  

M071— Raieigh-Durttam  ..... 

M183— Asheville 

M280 — BurUngton  

MSA— New  Hampshire: 


License  No. 


M 1 33— Manchester-Nashua 

Ml 56— Portsmouth-Dover-Rochester 

MSA— New  Jersey: 

M062— New  Bnjnswick-Perth  Amboy-Sayreville 

M134— Atlantic  City  

M228— Vineland-Millvile-Bridgeton  

MSA— Nevada: 

M093— Las  Vegas  — • 

M093— Las  Vegas . — 

M171— Reno 

MSA— New  York: 

M044— A»)any-Schenectady-Troy — 

Ml  15— Utka-Rome 

M1 22 — Birighamton  . .-. 

M144— Orange  County „ - 

MSA— Ohn: 

MQ31  — ColumtxiS  

•  M040 — Dayton  ;• 

M052— Akron  — 

M087— Canton  

M 1 80— Spring!  teW 

MSA— Oklahoma: 

M045— Oklahoma  City ., 

M04&— Oklahoma  City 

M057 — Tulsa 

MSA— Oregon:  M030— Portland _ 

MSA— Pennsylvania: 

M013— Pittsburgh  

M01 3— Pittsburgh  

M05&— Northeast  Pennsylvania  

M084 — Harristxjrg 

Ml  18— Reading  

MSA— South  Carolina;  M227— Anderson 

MSA— South  Dakota:  M289— Rapid  City  

MSA— Tennessee: 

M036 — Memphis - - 

M046 — NashviWe-Davkteon „ .„ 

M046 — Nashville-Davklson  _ 

MSA— Texas: 

M033— San  AntonkJ 

M292— Sherman-Denison 

MSA— Utah: 

M039— Salt  Lake  City-Ogden  ..„ 

M039— Salt  Lake  City-Ogden :.^ 

M159 — Provo-Orem 

M159— Provo-Orem  

MSA— Virginia: 

M043— Norfolk-Virginia  Beach-Portsmouth 

M059 — Rrchmond  

M104 — Newport  Nev«-Hampton  

Mt04 — Newport  News-Hampton  ._ 

M157 — Roanoke  

M235— Petersburg-CotonialHeights-Hopewell  . 
M256— Chartottesville 

MSA— Washington:  M020— SeatUe-Everett  

MSA— Wisconsin: 

M021 — Milwaukee — — 

IWI244 — Kenosha  ~ — 

MSA— Puerto  Rk»: 

M091— San  Juan-Caguas — 


ZVM198B 

ZVM011A 
ZVM024A 
ZVM275A 

ZVM047A 
ZVM061A 
ZVM061B 
ZVM071A 
ZVM183A 
ZVM280A 

ZVM133A 
ZVM1S66 


Population 


190,921 

2,423,560 

1.447,336 

97,715 

914.232 
770.737 
770.737 
699,066 
191.774 
106.213 

336.073 
268.820 


ZVM062B 

671.780 

ZVM1346 

319.416 

ZVM228A 

138,053 

ZVM093A 

741.459 

ZVM093B 

741,459 

ZVM171A 

254.667 

ZVM044A 

829.565 

ZVM115A 

316,633 

ZVM122A 

304,877 

ZVM144A 

307,647 

ZVM031A 

1,217.150 

ZVM040A 

843,835 

ZVM052B 

657,575 

ZVM087B 

394,106 

ZVM180A 

183.567 

ZVM045A 

929.828 

ZVM045B 

929.828 

ZVM057A 

742.320 

ZVM030A 

1.457.344 

ZVM013A 

2,097,447 

ZVM013B 

2,097,447 

ZVM056A 

642.897 

ZVM084A 

474.242 

ZVM118A 

336,523 

ZVM227A 

145.196 

ZVM289A 

103.221 

ZVM036A 

1,747 

ZVM046A 

985,026 

ZVM046B 

985,026 

ZVM033A 

1,302,099 

ZVM292A 

95,021 

ZVM039A 

1.098.828 

ZVM039B 

1,09e,82r 

ZVM159A 

263,590 

ZVM159B 

263,590 

ZVM043A 

976.058 

ZVM059A 

739,735 

ZVM104A 

433,785 

ZVM1048 

433,785 

ZVM157A 

228,849 

ZVM235A 

125.905 

ZVM256B 

131,107 

ZVM020A 

1,972.961 

ZVM021A 

t.432.149 

ZVM244A 

128.181 

ZVM091A 

1.894.438 
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List  of  Defaulted  IVDS  MSA  Licenses  to  be  Reauctionep— Continued 

Mafket  No.  and  metropolitan  statistical  area 

License  No. 

Population 

M091— San  Juan-Caguas „„ „ _ _„_. 

M147— Ponce  ..„       _  „    . 

ZVM091B 
ZVM147B 
ZVM202B 

1.894.438 
256  818 

M202— Aredbo . ._ „  . 

174380 

Ust  of  RSA  IVDS  Licenses  To  Be  Reauctioned 


Market  Na  and  state 


RSA— Alabama: 

R307 

R308 

R309 :„. 

R310 

R311 

R312 u. 

R313 
R314  „ 

RSA^-Alaska: 

R315 

R316 „. 

R317 

RSA— Arizona: 

R318 

R319 

R320 

R321 

R322 

R323 

RSA— Arkansas: 

R324 

R325 

R326 

R327 

R328 

R329 

R330 

R331 

R332 

R333 

R334  .._. 

R335 

RSA— CaMomia: 

R336 ».. 

R337  ... 

R338 

R338 

R340 

R341  

R342  .._ 

R343  „ 

R344 

R345 

R346 

R347 


•X" 


RSA— Cotorado: 

R348 

R349 

R350 

R351 

R352 u 

R353 

R354 

Hooo ....»••.»... 

R366 

RSA— Conneciicul^ 

,  R367- 

R358 

RSA— Delaware:  R369 

RSA— Ftofida; 

R360 _. 

R361 


Leed  county 


1.  FranMin  .. 

2.  Jackson  . 

3.  Lamar  .... 

4.  BM)  

5.  Ctabume 
6. 

7.  BuHer 
a  Lee  ... 


1.  Wade  Hampton 

2.  Bethel 

3.  Haines  


1.  Mohave  ... 

2.  Cocontno 

3.  Navaio  .... 

4.  Yuma 

5.  Gila 

6.  Graham  .. 


1.  Madison  ._.. 

2.  Marion  ..„.^„...._, 

3.  Sharp  .............. 

4.  day 

5.  Cross 

6.  Oebume 

7.  Pope 

8.  Franklin 

9.  Pok  

10.  Garland „„ 

11.  Hempstead 

12.  Ouachita „. 

I.  Dei  Norte 

£.  MOQOC  .>>.•••■•....•••. 
0>  AJpfflG    .....■.••••..•.., 

4.  Madera , 

5.  San  Luis  Obispo 

6.  Mono  

7.  Imperial 

8.  Tehama  

9.  Mendocino „.. 

10.  Sierra _„ 

II.  El  Dorado „.. 

12.  Kings  


Mofiot  ......_ 

Logan  „ 

GarlieM 

Park 

Qbert „ 

6.  San  Miguel 

7.  Saguache  .. 

8.  Kkwva 

9.  Costila 


1.  LJtcMieM  . 

2.  Windham 
1.  Kent 

1.  CoWer  

2.  Glades  .... 


License  No. 


ZVR307A/B 
ZVR308A/B 
ZVR309A/B 
ZVR310A/B 
ZVR311A/B 
ZVR312A/B 
ZVR313A/B 
ZVR314A/B 

ZVR315A/B 
ZVR316A/B 
ZVR317A/B 

ZVR318A/B 
ZVR319A/B 
ZVR320A/B 
ZVR321A/B 
ZVR322A/B 
ZVR323A/B 

ZVR324A/B 
ZVR32SA/B 
ZVR326A/B 
ZVR327A/B 
ZVR328A/B 
ZVR329A/B 
ZVR330A/B 
2VR331A/B 
ZVR332A/B 
ZVR333A/B 
ZVR334A/B 
ZVR335A/B 

ZVR336A/B 
ZVR337A/B 
ZVR338A/B 
ZVR339A/B 
ZVR340A/B 
ZVR341A/B 
ZVR342A/B 
ZVR343A/B 
ZVR344A/B 
ZVR345A/B 
ZVR346A/B 
ZVR347A/B 

ZVR348A/B 
ZVR349A/B 
ZVR350A/B 
ZVR351A/B 
ZVR352A/B 
ZVR353A/B 
ZVR354A/B 
ZVR355A/B 
ZVR356A/B 

ZVR357A/B 
ZVR358Am 
ZVR359A/B 

ZVR360A/B 
ZVR361A/B 


Populatkm 

318,^ 
121,990 
135,303 
136,149 
206,735 
117,474 
163,487 
163,907 

117,500 

134,766 

68,989 

93,947 
204.305 
139.249 
120,739 
156.595 
161.862 

66,235 
82,204 
98.260 

201.056 

122.599 
93,125 

104,770 
63,880 
62,480 

144,511 
67,056 

190,582 

199,172 

57.015 
125.908 
303.190 
217.162 

28,237 
109,303 

90,698 
130,976 

81,828 
125,995 
101.469 

40,988 
60,151 
233,884 
60,064 
23,712 
59,620 
42,362 
44.214 
27.520 

174,092 
102.525 
224,222 

177.872 
196.868 
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UST  OF  RSA IVDS  Licenses  To  Be  Reaoctioned— Continued 


Market  No.  and  State 


Lead  county 


License  Na 


Population 


R362 _ 

R363 

R364 

R365 

R366 

R367 

R369 

R370 

RSA— Georgia: 

R371  _ 

R372 

R373 

R374 

R375 

R376 

R377 

RofO 

R379 

R380 

R381  

R382 

R383 

R384  ........ 

RSA— Hawai: 

R385 

R386 

R387 

RSA— Idaho: 

R388 

noo9  ....•M.M 

R390 

R391  

R392 „„ 

R393 

RSA— linois: 

R394 

R395 

R396 _... 

R397 

R398 

R399 

R400 

R401  

R402 

RSA— Indiana: 

R403 

R404  ..._ 

R405 

R406 

R407 

R408 

R409 

*       R410 „. 

R411  

RSA— Iowa: 

R412 

R413 

R414 _ 

R415 - 

R416 

R417 

R418 

R419 , 

R420 

R421  

R422  .. 

R423 , 

R424 

R425 

R426 

R427 „... 


3.  Hardee 

4.  Citnis 

5.  Putnam , 

6.  Dixie  

7.  HamiHon  .„, 

8.  Jefferson  .... 

9.  Calhoun  ..... 

10.  WaRon  ..„, 

11.  Monroe  ... 


1.  Whitfield  ... 

2.  Dawson  ... 

3.  Chattooga 

4.  Jasper 

Haralson  .. 
Spalding  .. 
Hancock  .. 

Warren , 

Marton  , 

10.  Bleckley  . 

11.  Toomtjs  ., 

12.  Liberty  .... 

13.  Early 

14.  Worth 


I.Kauai  . 

2.  Maui ... 

3.  Hawaii . 


1.  Boundary 

2.  klaho  

3.  Lemhi 

4.  Bmore  .... 

5.  Butte 

6.  Clark  ....... 


I.Jo  Daviess .. 

2.  Bureau 

ij.  Mercer  ......mi 

4.  Adorns  ......_. 

5.  Mason 

6.  Montgomery 

7.  Vermilion  „... 

8.  Washington  . 

9.  Clay  


1.  Newton  .... 

2.  Kosciusko 

3.  Huntington 

4.  Miami 

5.  Warren 

6.  Randolph 

7.  Owen 
8. 
9.  Decatur 


1.  Mils 

2.  (Jnion „. 

3.  Monroe^  ....... 

4.  Muscatine  .... 

5.  Jackson  

6.  kMva 

7.  Audubon 

8.  Monona  

10.  Humbaidt  I 

11.  Hardin 

12.  Winneshiek 

13.  Mitchell  

14.  Kossulh  ..... 

15.  DKkinson  ... 

16.  Lyon „... 


ZVR362A/B 
ZVR363A/B 
ZVR364A/B 
ZVR366A/B 
ZVR366A/B 
ZVR367A/B 
ZVR368A/B 
ZVR369A/B 
ZVR37QA/B 

ZVR371A/B 
ZVR372A/B 
ZVR373A/B 
ZVR374A/B 
ZVR375A/B 
ZVR376A/B 
ZVR377A/B 
ZVR378A/B 
ZVR379A/6 
ZVR38aA/B 
ZVR381A/B 
ZVR382A/B 
2VR383A/B 
2VR384A/B 

ZVR385A/B 
ZVR386Am 
ZVR387A/B 

ZVR388A/B 
ZVR389A/B 
ZVR390A/B 
2VR391A/B 
ZVR392A/B 
ZVR393A/B 

ZVR394A/B 
ZVR396A/B 
ZVR396A/B 
ZVR397A/B 
ZVR398A/B 
ZVR399A/B 
ZVR400A/B 
ZVR401A/B 
ZVR402A/B 


154,339 
378,311 
93.771 
46.175 
90,575 
50.564 
37,051 
101.832 
78.024 

196,220 
251,641 
193,219 
115.644 
211.405 
184,488 
126,095 
145,920 
114,598 
141,440 
144,200 
182,600 
140,823 
220.614 

51,177 
100,504 
120.317 

203,009 
59.974 
14,541 
119,673 
139.749 
264,028 

305.145 
252.074 
203.155 
203,299 
93,061 
196|56o 
236,424 
328,966 
152,812 


ZVR403A/B 

204,232 

ZVR404A/B 

160,094 

ZVR405A/B 

145,175 

ZVR406A/B 

179.002 

ZVR407A/B 

115.586 

ZVR40eA/B 

217,938 

ZVR409Am 

213.199 

ZVR410A/B 

240,233 

ZVR411A/B 

135,763 

ZVR412Am 

62,354 

ZVR413A/B 

50,932 

ZVR414A/B 

98,842 

ZVR415A/B 

152,026 

ZVR416A/B 

107,815 

ZVR417A/B 

151,217 

ZVR418A/B 

54.289 

ZVR419A/B 

54,769 

ZVR420A/B 

63,666 

ZVR421A/B 

180376 

ZVR422A/B 

109,247 

ZVR423A/B 

114,478 

ZVR424A/B 

66,821 

ZVR42SA/B 

109.439 

ZVR426A/B 

84,222 

ZVR427A/B 

102.062 
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List  of  RSA  IVDS  Licenses  To  Be  Reauctioned— Ckwtinued 


Market  No.  and  State 


RSA— Kansas: 

R428  ~ 

R429 

iM30 

R431 

R432 

R433 

R434 

R436 

R436 

R437 

^  R438 

R440 

.    R441 

RSA— Kentajdcy: 
R443 


R445 
R446 
R447 
R448 
R44a 
R460 
R451 
R4S2 
R453 


R454 
R456 
R456 
R457 
R458 
R4Se 
R460 
R461  ..... 

R462 

RSA— Maine: 
R4e3™. 
R464„... 
R465..^ 
R466..-. 


isiana: 


RSA— Maryland: 

R467 

R468 

R4e9 _. 

RSA— Massachusetts: 

R470  .„ _ 

R471  

RSA— Michigan: 

R472 „, 

R474 

H475 

R478 

R477_ 

.-•.  R478  . 

M^/lf  •■■•»•■«••«••••«. 

n^^^%#  ••••••••••••*••••*•* 

R481  

RSA— Minnesota: 

R482 ~ 

R483 

R485  ~ZZZ!Z 

R486 

R4«7  „„ 

H40B       ....M.M.-M..M» 

R489     .  ..,,,,,...... 

R490  .Z!I!Z..„ 


Lead  county 


1.  Cheyenne 

2.  Norton 

4.  Marsh^ 

5.  BroxKn  

6.  Waiace 

7.  Trego 

8.  EHsworth 

9.  Morris  

10.  Franidm  ..... 

11.  Hamilton  ... 

12.  Hodgeman 

13.  Edtwards  ... 

14.  Rerw 

16.  Ek 


1.  Fulton  ... 

2.  Union  .... 

3.  Meade  .. 

4.  Spencer 

5.  Barren  ... 

6.  Madison 

7.  TrimlJle  . 

8.  Mason  ... 

9.  Qliott 

10.  PoweU  . 

11.  Clay  .... 


.■•«*«****«^««a< 


1.  Clai»me 

2.  Morehouse  . — 

3.  De  Soto — 

4.  CaidweN „.. 

5.  Beauregard 

6.  It)erville 

7.  West  Feliciana 

8.  St.  James  

9.  Plaquemines ... 

1.  Oxford ~. 

2.  Somerset  ........ 

o.  ivenneoec  ....••• 

4.  Washington  


License  No. 


1.  Garrett  .... 

2.  Kent „. 

3.  Frederick 


1.  Franklin 

2.  Bamstatile 


1 .  uOQOOIC  ■■•■■•■ 

2.  Alger 

3.  Emmet 

4.  Cheboygan  .. 

5.  Manistee 

6.  Roscommon 

7.  Newaygo  

8.  Allegan  

9.  Cass  

10.  Tuscola 


-.>... 


1.  Kittson  — 

2.  Lake  Of  The  Woods 

3.  Koochiching 

4.  Lake 

5.  Wilkin 

6.  Hubtard 

7.  Chippewa  — 

8.  Lac  qui  Pade .. 

9.  Pipestone  

10.  Le  Sueur 


ZVR428A/B 
2:VR429A/B 
ZVR430A/B 
ZVR431A/B 
ZVR432A/B 
ZVR433A/B 
ZVR434A/B 
ZVR436A/B 
ZVR436A/B 
ZVR437A/B 
ZVR438A/B 
ZVR439A/B 
ZVR440A/B 
ZVR441A/B 
ZVR442A/B 

ZVR443A/B 
ZVR444A/B 
ZVR445A/B 
ZVR446A/B 
ZVR447A/B 
ZVR448A/B 
ZVR449A/B 
ZVR450A/B 
ZVR451A/B 
ZVR452A/B 
ZVR453A/B 

ZVR454A/B 
ZVR455A/B 
ZVR456A/B 
ZVR457A/B 
ZVR458A/B 
ZVR459A/B 
ZVR460A/B 
ZVR461A/B 
ZVR462A/B 

ZVR463A/B 
ZVR464A/B 
ZVR465A/B 
ZVR466A/B 

ZVR467A/B 
ZVR468A/B 
ZVR469A/B 

ZVR470A/B 
ZVR471A/B 

ZVR472A/B 
ZVR473A/B 
ZVR474A/B 
ZVR475A/B 
ZVR476A/B 
ZVR477A/B 
ZVR478A/B 
ZVR479A/B 
ZVR4aOA/B 
ZVR481A/B 

ZVR482A/B 
ZVR483A/B 
ZVR484A/B 
ZVR486A/B 
ZVR486A/B 
ZVR487A/B 
ZVR488A/B 
ZVR489A/B 
ZVR490A/B 
ZVR491A/B 


Populatkxi 


28,895 

32.064 

54.477 

135.871 

112.090 

20,329 

82,345 

125,611 

58,401 

103.641 

80.134 

41.701 

30,701 

171,589 

154,509 

181.346 
125.113 
294,851 
229,606 
148.321 
236.714 
155.259 
113.300 
197.121 
148,108 
166,470 

111.524 
116.322 
156.029 

71.634 
372.532 
180.185 
17a894 
103.312 

25,575 

81.610 
155.356 
215.589 

82,256 

28.138 
399.768 
150.208 

70,092 
204,256 

207,820 
106,095 
142.463 
122.886 
142.765 
130,445 
222.175 
90,509 
284.799 
130.377 

49.617. 

59.788 

57.162 

14.283 

200.399 

230,924 

164.980 

69.541 

136.006 

225,271 
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UST  OF  RSA IVDS  Licenses  To  Be  Reauctioned— Continued 


Market  No.  and  State 


Lead  county 


License  No. 


Populaton 


R492  ....„ „...,. 

RSA— Mississippi: 

R493 

fl494 

R496 

R496 

H497 •••.•.•••.,•• 

H49o ••••^-•••••••* 

R499 ...... 

R500 

R501  ...._. _... 

R502 

R503 

RSA— Missouri: 

■  n^R^3  ■■•«>«•••■••■«••••••< 

RoOd  ....m«...m........ 

R507 

R508 

R509 

R510 

R511 

R512 

R513 

R515 

R516 

R5l7 „..., 

R518 

R519 , 

R520 

R521  

R522 

RSA— Montana: 

R523 

R524 „.:.. 

R525 

R526 

R527 

R528 

R529 

R530 

R631 

R532 

RSA— NetHaska: 

R533 

R534 

R535 

R536 

R537 

R538 

R539 

R540 „; 

R541 

R542 

RSA— Nevada: 

R543 

R544 

R645 

R546 

R5a7 

RSA— New  Hampshire: 

R548  __ 

R549 

RSA— New  Jersey: 

R650 

R56l  .«•.—••..»..—..•. 

R552 

RSA— New  MexKo: 

RSS4 

R556 „ 


11. Goodhue 


1.  Tunica 

2.  Benton „. 

3.  Bolivar  

4.  Yatobusha  ... 

5.  Washington  , 

6.  Montgomery 

7.  Leake 

8.  Clatoome 

9.  Copiah 

10.  Sm«h 

11.  Lamar 


1.  Atchison 

2.  l-tarrison 

3.  Schuyler  

4.  De  Kat>  

5.  Linn 

6.  Marwn  

7.  Saline  „. 

8.  Gateway 

9.  Bates 

10.  Benton 

11.  Moniteau  ..... 

12.  Maries 

13.  Washington 

14.  Barton  ........ 

15.  Stone 

16.  Laclede 

17.  Shannon 

18.  Peny 

19.  Stoddard '..... 


1.  Lincoln 

2.  Toole  

3.  Phillips - 

4.  Daniels  

5.  Mineral _ 

6.  Oeer  Lodge 

7.  Fergus  

8.  Beaverhead 

9.  Caitxxi 

10.  Prairie 


1.  SkNJx  .. 

2.  Cheny  , 

3.  Knox  ... 

4.  Grant  .. 

5.  Boone  . 

6.  Keith  ... 

7.  HaM  

8.  Chase  . 

9.  Adams 

10.  Cass  . 


1.  HumboMt  .. 

2.  Lander 

3.  Storey 

4.  Mirteral 

5.  White  Pine 


1.  Coos  .. 

2.  CttfToH 


1.  Hunterdon 

2.  Ocean 

3.  Sussex 


1.  San  Juan 

2.  Colfax  ..„. 

3.  Catron  ..... 


ZVR492A/B 

ZVR493A/B 

ZVR494A/B 

ZVR495A/B 

ZVR496A/B 

ZVR497A/B- 

ZVR498A/B 

ZVR499A/B 

ZVRSOOA/B 

ZVRS01A/B 

ZVR502A/B 

ZVRS03A/B 

ZVR504A/B 
ZVR505A/B 
ZVR506A/B 
ZVR507A/B 
ZVR50eA/B 
ZVR509A/B 
ZVR510A/B 
ZVR511A/B 
ZVR512A/B 
ZVR513A/B 
ZVR514A/B 
ZVR515A/B 
ZVRS16A/B 
ZVR517A/B 
ZVR518A/B 
ZVR519A/B 
ZVRS20A/B 
ZVRS21A/B 
ZVRS22A/B 

ZVR523A/B 
ZVR524A/B 
ZVR525A/B 
ZVR526A/B 
ZVRS27A/B 
ZVRS28A/B 
ZVR529A/B 
ZVR530A/B 
ZVR531A/B 
ZVRS32A/B 

ZVR533A/B 
ZVR534A/B 
ZVR535A/B 
ZVR53iSA/B 
ZVR537A/B 
ZVR538A/B 
ZVR539A/B 
ZVR540A/B 
ZVR541A/B 
ZVR542A/B 

ZVR543A/B 
ZVR544A/B 
ZVR545A/B 
ZVR546A/B 
ZVR547A/B 

ZVR548A/B 
ZVR549A/B 

ZVR550A/B 
ZVR551A/B 
ZVR552A« 

ZVR553A/B 
ZVR554A/B 
ZVR555A/B 


200.652 

163.934 
230.172 
156,134 
124.283 
162.430 
179.882 
173.575 
153.922 
117.950 
147.300 
175.210 

44.488 

34,133 

56.887 

68,147 

69,744 

84,830 

157,047 

92,590 

74,660 

83,161 

138.175 

117.406 

85,321 

93,482 

96,560 

89,145 

52,288 

111,570 

197,439 

131.234 
37.17S 
14,991 
41,685 

163,675 
61,823 
27,310 
79,438 
30,796 
19,776 

91.049 
31.535 

114.784 
35.875 

141.611 

101,846 
87,665 
58,314 

.82.025 
84,271 

36,118 
41,343 
90,607 
25,600 
13,039 

218,470 
204.631 

107,776 
433.203 
130,943 

233.568 
22,300 
72,474 
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List  of  RSA  IVDS  Ucenses  To  Be  Reauctioned— Continued 


Mariot  No.  and  Stale 


.  Rood  »».....— 
Rod*  —«•••.•■•» 
RdGB  •.»...•••». 
RSA— NewYortc 

Rsse 

Rsao 

«61 

R662 

R063 

QK01A 


RSA— Nont)  Carolina 

R565 ~..~. 

HSqd  •«••.•••-«•«•••> 
RSo/  ».«•».—»••.— 

RGQB  —^ »• 

nootf 

R670  - 

R871  

R572 

R573 

R574 

R575 

R576 

Rd77  ...»•»•-«»«■•«• 

R578 ~ 

R579 

RSA— Nonti  Dakota: 

R580  „ 

R681 

R58Z  — — •••M^.»«<— 
R583 

RSA— OtMO: 

R585  ..„ 

R586 

Rdoo  «•••.•••.•••»-.■.• 

RS80 

Rsei 

RSe2 

R594 

R595 

RSA— Oklahoma- 

Rser  „.. 


RS99  ..»«•«.••».•••. 

R600 

«601  

R602 

R603 

R604 

R605 ......_. 

RSA— Oregon: 

RBOo  ..«•»..«•.«... 

^^^Rff  .................. 

R606 _..... 

R809 

R610 

R611  

RSA — Pennsylvania 

R612 

R613  ....*••.—.«•.—.. 

H614 

HDID •-••••••. 

R617 

R818  .. 

R619 ................;. 

R620 


Lead  county 


4.  Santa  Fe 

5.  Grant  , 

6.  Lincoln  .... 


1.  Jefferson 

2.  FranWIn 

3.  Ctnutauqua 

4.  Yates 

5.  Otsego 

6.  Columbia  .... 


1.  Cherokee 

2.  Yancey  

3.  Ashe  

4.  Henderson  ... 

5.  Anson  

6.  Chatham 

7.  Rockingham 

8.  (Northampton 

9.  Camden 

10.  Harnett 

11.  Hoke 

12.  Sampson  ... 

13.  Greene  — 

14.  Pitt  

15.  CatMirrus  .... 


1.  Divkto 

2.  Bottineau  . 

3.  Barnes  ..... 

4.  McKenzie . 

5.  KkJder  ...... 


1.  Wmianw 

2.  Sandusky 

3.  Ashtatxjia  . 

4.  Mercer  

5.  Hancock  - 

6.  Morrow  _ 

7.  Tuscarawas  „ 
"B.  Clinton  „ 

9.  Ross  - 

10.  Perry 

11.  Columbiana 


1.  Cimarron  .... 

2.  Harper  

3.  Grant  _, 

4.  Nowata  

5.  Roger  Mills 

6.  Seminole  ... 

7.  Beckham  ... 

8.  Jackson 

9.  Garvin 

10.  Haskel 


UoanseNo. 


1.  Clatsop 

2.  Hood  River 

3.  UmatiHa  .... 

4.  Lincoln 

5.  Coos 

e.Crook 


Crawford  . 
McKean  .. 

Potter 

Bradford.. 
Wayne  .... 

6.  LawrerxM 

7.  Jefferson  . 

8.  Unkxi 

9.  Greene  ... 


ZVR556A/B 
ZVR557A/B 
ZVR558A/B 

ZVR559A/B 
ZVR560A/B 
ZVR561A/B 
ZVR562A/B 
ZVR563A/B 
ZVR564A/B 

ZVR56SA/B 
ZVR566A/B 
ZVR567A/B 
ZVR568A/B 
ZVR569A/B 
ZVR570A/B 
ZVR571A/B 
ZVR572A/B 
ZVR573A/B 
ZVR574A/B 
ZVR575A/B 
ZVR576A/B 
ZVR577A/B 
ZVR578A/B 
ZVR579A/B 

ZVR580A/B 
ZVR581A/B 
ZVR582A/B 
ZVR583A/B 
ZVR584A/B 

ZVR585A/B 
ZVR586A/B 
ZVR587A/B 
ZVR588A/B 
ZVR589A/B 
ZVR590A/B 
ZVR591A/B 
ZVR592A/B 
ZVR593A/B 
ZVR594A/B 
ZVR595A/B 

ZVR596A/B 
ZVR597A/B 
ZVR598A/B 
ZVR599A/B 
ZVR600A/B 
ZVR601A/B 
ZVR602A/B 
ZVR603A/B 
ZVR604A/B 
ZVR605A/B 

ZVR606A/B 
ZVR607A/B 
ZVR608A/B 
ZVR609A/B 
ZVR610A/B 
ZVR611A/B 

ZVR612A/B 
ZVR613A/B 
ZVR614A/B 
ZVR615A/B 
■ZVR616A/B 
ZVR617A/B 
ZVR618A/B 
ZVR619A/B 
ZVR620A/B 


Population 


229,211 
51.744 
226.366  ' 

249,713 
229,131 
478.254 
352,296 
374.182 
107,721 

168.596 
162.380 
152,896 
311.333 
125,092 
139,146 
267,853 
275.610 
113,371 
253.794 
206.285 
116.147 
227,613 
221,295 
382,095 

105,589 
61,933 
94,616 
67.057 
52,217 

125,902 
254.715 
99,821 
212.256 
231.045 
420,766 
248,100 
158,946 
235,090 
164.918 
108.276 

25.743 

51.110 
200,099 
183,263 

61,277 
211,914 
123,249 

95,108 
195,350 

81,005 

157,979 
64,918 
138.966 
200.927 
236,898 
161,017 

195,402 

87,922 

95,025 

.95,147 

67,910 

363,486 

214.174 

403.149 

184.901 
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List  of  RSA  IVDS  Licenses  To  Be  Reauctkdned— Continued 


Market  l>4o.  and  State 


LeadcourAy 


License  No. 


Population 


R621  

R622 

R623 

RSA— Rhode  Island:  R624 
RSA — Soutti  Carolina: 

R625 

R626 :. 

R627 :•: „ 

R628 _ 

R629 

R630  ..^ 

R631  

R632 . 

R633 

RSA— Soutti  Dakota: 

)■  vO^    •■*•>•••■•■••■•*■•*••*••«■■• 
■  ■v09   <■»■•■■•••••••••••••••••■■• 

R636 * 

R637 

R638 

R639 

R640  .. 

R641  , 

R642  ..„ 

RSA — Tennessee: 

R643 

R644 

R646 ....^.. 

R646 

R648 : 

R649 : „ 

R650 

R651  

RSA— Texas: 

R652 

R653 

Rfi'vl 

R655 ^ 

R656 

R657 

R658 

R659 , 

R660 

R661 

nwfc  ••••■•■••«■•■••■■■>■»•*>•■••< 

R663 „. 

R664 

riOOO     ••■■•••••■•••••••••••■•aaMX 

R666 . 

R667 

R668 » .. 

R669 

R670 

R671  

R672 

RSA— Utah: 

R673 :. 

R674 

R675  ......_»^.......«....»_. 

R677 

R678  ..._ 

RSA— Vermont: 

R679 

R680 

RSA— Virginia: 

R681  - 

R6o3 *.•...•««..•.•••». 

R684 . 

R685  ........... 


10.  Bedford 

11.  Huntingdon 

12.  Let)anon  \... 
1.  Newport 


I.Oconee 

2.  Laurens  

3.  Cherokee  .... 

4.  ChesterfiekJ 

5.  Georgetown 

6.  Clarendon  ... 

7.  Calhoun  

8.  Hampton 

9.  Lancaster .... 


1.  Harding 

2.  Cofson 

3.  McPherson 

4.  Marshall 

5.  Custer 

6.  Haakon 

7.  Sully 

8.  Kingstxjry  .. 

9.  Hanson 


I.Lake 

2.  Cannon  .. 

3.  Macon  .... 

4.  Hamblen 

5.  Fayette  .. 

6.  Giles  

7.  Bledsoe  . 

8.  Johnson  . 

9.  Maury  .... 


1.  Dallam  

2.  Hansford  ._. 

3.  Parmer 

4.  Briscoe  

5.  Hardeman  .. 

6.  Jack 

7.  FannI  

8.  Gaines 

9.  Runnels  

10.  Navarro  .... 

1 1 .  Cherokee  . 

12.  Hudspeth  . 

13.  Reeves  .... 

14.  Loving 

15.  Concho 

16.  Burleson  .. 

17.  Newton  .... 

18.  Edwards  .. 

19.  Atascosa .. 

20.  Wilson 

21.  Chamt>ers 

1.  Box  EMer  „ 

2.  Morgan  

3.  Juab 

4.  Beaver 

5.  Carbon 

6.  Piute 


..s.«:. 


1 .  Franklin 

2.  Addison 


1.  Lee  

2.  Tazewell 

3.  Giles  

4.  Bedk>rd.. 

5.  Bath 


ZVR621A/B 
ZVR622A/B 
ZVR623A/B 
ZVR624A/B 

ZVR625Am 
ZVR626A/B 
ZVR627A/B 
ZVR628A/B 
ZVR629A/B 
ZVR630A/B 
ZVR631A/B 
ZVR632A/B 
ZVR633A/B 

ZVR634Am 
ZVR636A/B 
2VR636A/B 
ZVR637A/B 
ZVR638A/B 
ZVR639A/B 
ZVR640A/B 
ZVR641A/B 
ZVR642A/B 

ZVR643A/B 
ZVR644A/B 
ZVR645A/B 
ZVR646A/B 
ZVR647A/B 
ZVR648A/B 
ZVR649A/B 
ZVR650Am 
ZVR651A/B 

ZVR652A/B 
ZVR653A/B 
ZVR654A/B 
ZVR655A/B 
ZVR656A/B 
ZVR657A/B 
ZVR658Am 
ZVR659A/B 
ZVR660A/B 
ZVR661A/B 
ZVR662A/B 
ZVR663A/B 
ZVR664A/B 
ZVR665Am 
ZVR666A/B 
ZVR667A/B 
ZVR66eA/B 
ZVR669A/B 
ZVR670A/B 
ZVR671A/B 
ZVR672A/B 

ZVR673A/B 
ZVR674A/B 
ZVR675A/B 
ZVR676A/B 
ZVR677A/B 
ZVR678A/B 

ZVR679A/B 
ZVR680A/B 


ZVR681A/B 

145,936 

ZVR682A/B 

133,258 

ZVR683A/B 

196.787 

ZVR684A/B 

164.382 

ZVR685A/B 

61,360 

182,838 

110.986 

113,744 

87.194 

57.494 
218.293 
129,308 
202.502 
224.254 
186,339 
146.473 
154.480 
186,013 

34.170 
23.180 
53.889 
66.705 
23.434 
38.828 
65.558 
72,547 
90,663 

291,074 
150,599 
312,163 
236.628 
318.396 
145,294 
233,580 
13,766 
54,812 

51,249 

94,265 

141,211 

42,500 

78,545 

80,087 

343,449 

135.303 

175.130 

290.035 

271,075 

23,586 

31,937 

48,293 

148.918 

301,415 

221.872 

185.431 

203.052 

129.981 

20.088 

108,393 
31.135 
48.840 
74,114 
72,726 
25,224 

199.096 
226.583 
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List  of  RSA  IVDS  Ucenses  To  Be  Reauctioned— Continued 


Mark^  No.  and  State 


R88d  • 
R687. 

RDoO  ««».•«•>•••• 
R09U  ....••■»••••••< 

fwei  ...._.......... 

R692 _ 

RSA— Washington: 
RG93 

r^^^^v  »•■■•••■■■■•»•• 

R60D  •M.M.*— •••- 


R007  »„^».^..^ 

ne99  — 

R700 

RSA— West  Virginia: 

R701 

R702 

R703 . 

R704 

R705 

H/UD  »•■•«•■••»•.>*■ 

RSA— Wisconsin: 

R708 

R709 

R710 

R711 

n*  '£  ■•••«•>•••••«•>••■ 

R713 

R714 

R715 

R716 

R717 


RSA— Wyoming: 

R718 

R719 

R720 

R721 

R722 

RSA— Puerto  Rioo: 

R723 

R724 

R725 

R726  ....«.._._..•.. 

R727  ...._ 

R728 

R729 a. 

R731  

RSA— Pacilic  Islands: 

R732  ....- 

R733 

R734 


Lead  county 


License  No. 


6.  Highland 

7.  Buddngham 

8.  Ameia  

9.  Greensville  . 

10.  Frederick  .. 

11.  Madison  .... 

12.  Caroline  .... 


1.  Clalam  

2.  Okanogan  . — 

3.  Ferry  .... 

4.  Grays  HartMT 

5.  Kittitas 

6.  Padftc 

7.  Skamania  

8.  Whitman 


1.  Mason 

2.  Wetzel  ....... 

3.  Monongaia 

4.  Grant  

5.  Tucker 

6.  Lincoln 

7.  Raleigh 


1.  Burnett 

2.  BayfieW 

3.  Vilas 

4.  Marinette  

Pierce 

Trempealeau 

Wood ~~ 

Vernon 


6. 
6. 
7 
8. 

9.  Columt>ia 

10.  Door 


1.  Park 

2.  Shendan  . 

3.  Lincoln  .... 
5.  NkJtxara  .. 
5.  Converse 


1.  Rincon 

2.  Adjuntas  

3.  Ciales  

4.  Aitxmito  

5.  Ceitja 

6.  Vieques  

7.  Culebra 

1.  St.  Thomas 

2.  St.  Croix  .... 


Guam _ 

American  Samoa 

Northern  Mariana  Islaixls 


ZVR686A/6 
ZVR687A/B 
ZVR688A/B 
ZVR689A/B 
ZVR69CA/B 
ZVR691A/B 
ZVR692A/B 

ZVR693A/B 
ZVR694A/B 
ZVR695A/B 
ZVR696A/B 
ZVR697A/B 
ZVR698A/B 
ZVR699A/B 
ZVR700A/B 

ZVR701A/B 
ZVR702A/B 
ZVR703A/B 
ZVR704A/B 
ZVR706A/B 
ZVR706A/B 
ZVR707A/B 

ZVR708A/B 

ZVR709A/B 
ZVR710A/B 
ZVR711A/B 
ZVR712A/B 
ZVR713A/B 
ZVR714A/B 
ZVR715A/B 
ZVR716A/B 
ZVR717A/B 

ZVR718A/B 
ZVR719A/B 
ZVR720A/B 
ZVR721A/B 
ZVR722A/B 

ZVR723A/B 
ZVR724A/B 
ZVR725A/B 
ZVR726A/B 
ZVR727A/B 
ZVR728A/B 
ZVR729A/B 
ZVR730A/B 
ZVR731A/B 

ZVR732A/B 
ZVR733A/B 
ZVR734A/B 


Populatnn 


201,289 

85,736 

80,427 

81,019 

214,602 

219,152 

164,573 

226,395 
111.805 

46,158 
102,516 
103,950 
163.686 

24,905 
111,091 

74,121 
78,719 
262,009 
153,264 
127.441 
188,246 
217,070 

102,381 
81,328 
128,151 
111321 
83,365 
110,131 
268,803 
221,882 
354,513 
124.989 

46.900 

70.889 

136.489 

126,956 

11,128 

134.464 

243,212 

101.540 

260,752 

38.882 

7,076 

15,498 

51,670 

50,139 

133.000 
47,000 
43,000 


Attachment  B 

Electronic  Filing  of  FCX:  Form  175 

The  Commission  has  implemented  a 
remote  access  system  to  allow 
applicants  to  submit  their  F(X  Form 
175  applications  electronically.  The 
remote  access  system  for  initial  filing  of 
the  FCC  Form  175  applications  will 
generally  be  available  24  hours  per  day 
beginning  at  approximately  the  same 
time  as  the  release  of  this  Public  Notice. 


FCC  Form  175  applications  that  are  filed 
electronically  using  this  remote  access 
system  must  be  submitted  and 
confirmed  by  5:30  p.m.  EST  on  January 
21, 1997.  Late  applications  or 
unconfirmed  submissions  of  electronic 
data  will  not  be  accepted.  The  electronic 
filing  process  consists  of  an  initial  filing 
period  and  a  resubmission  period  to 
make  minor  corrections. 

Parties  interested  in  filing  FCC  Form 
175  applications  electronically  may  do 


so  via  a  (202)  area  code  telephone 
service  with  no  additional  access  charge 
or  via  the  900  number  telephone  service 
at  a  charge  of  $2.30  per  minute.  The  first 
minute  of  connection  time  to  the  900 
number  service  will  be  at  no  charge. 

Similarly,  parties  interested  in 
reviewing  FCC  Form  175  applications 
electronically  will  do  so  via  the  900 
telephone  service  at  a  charge  of  $2.30 
per  minute.  The  first  minute  of 
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connection  time  to  the  900  number 
service  will  be  at  no  charge. 

Those  applicants  who  wish  to  file 
their  FCC  Form  175  electronically  or 
review  other  FCC  Form  175  applications 
on-line  will  need  the  following 
hardware  and  software: 

Hardware  Requirements 

*  CPU:  Intel  80486  or  above 

*  RAM:  8  MB  (more  recommended  if 
you  intend  to  open  multiple 
applications) 

*  Hard  Disk:  12MB  available  disk  space 

*  Modem:  v.32bis  14.4kbps  Hayes 
compatible  modem 

*  Monitor:  VGA  or  above 

*  Mouse  or  other  pointing  device 

To  create  backup  installation  disks  for 
the  FCC  Form  175  Application,  you  will 
need  the  following: 

*  1.44MB  3.5"  Floppy  Drive 

*  Three  blank  MS-DOS  formatted 
1.44MB  floppy  disks 

Software  Requirements 

*  FCC  Form  175  Application  Software 
(available  through  the  Internet  and  the 
FCC  Bulletin  Board  System) 

•15  Microsoft  Windows  3.1  or 
Microsoft  Windows  for  Workgroups 
v3.ll  in  an  enhanced  mode 

Note:  The  FCC  Form  175  Application  has 
not  been  tested  in  a  Macintosh,  OS/2,  or 
Windows95  environment.  Therefore,  the  FCC 
will  not  supp)ort  operating  systems  other  than 
Microsoft  Windows  3.1  or  Microsoft 
Windows  for  Workgroups  v3.11  in  an 
enhanced  mode.  This  includes  any  other 
emulated  Windows  environment.  If  your 
Windows  is  in  a  networked  environment, 
you  should  check  with  your  local  network 
administrator  for  any  potential  conflicts  with 
the  PPP  (Point-to-Point  Protocol)  Dialer  that 
is  incorporated  into  the  FCC  Form  175 
Application.  This  usually  includes  any  TCP/ 
IP  installed  network  protocol. 

The  PPP  Dialer  that  is  incorporated 
into  the  FCC  Form  175  Application  will 
establish  a  point-to-point  connection 
from  your  PC  to  the  FCC  Network.  This 
point-to-point  connection  is  not  routed 
through  the  Internet. 

Applicants  who  wish  to  file  their  FCC 
applications  electronically  or  who  wish 
to  view  other  applicants'  applications 
must  first  download  the  software  from ' 
either  the  Internet  or  the  FCC  Bulletin 
Board  System.  Applicants  must 
download  the  following  compressed 
files  to  install  the  software:  fl75v9a.exe, 
fl75v9b.exe,  fl75v9c.exe. 

Internet  Access: 

In  order  to  download  the  compressed 
files  from  the  Internet,  you  will  need  to 
have  access  to  the  Internet  and  an  ftp 
client  software  as  follows: 

'World  Wide  Web:  ftp://ftp.fcc.gov 


Once  you  connect  to  the  FCC  ftp 
server,  select  the  following  directory 
and  download  the  following  files: 
Directory:  /pub/Auctions/IVDS/ 

Auction — 1 3/Programs 
File:  fl75v9a.exe,  fl75v9b.exe, 

fl75v9c.exe 

*  FTP;  The  following  instructions  are 
for  the  command  line  version  of  ftp. 

1.  Connect  to  the  FCC  ftp  server  by 

typing:  ftp  ftp.fcc.gov 

2.  At  the  user  name  prompt,  type: 

anonymous  [Enter] 

3.  At  the  password  prompt,  type  your 

Internet  e-mail  address  [Enter] 

4.  To  allow  the  file  to  be  downloaded     " 

type:  binary  [Enter] 

5.  Change  your  current  directory  to  the 

Programs  directory  by  typing:  cd 
/pub/Auctions/IVDS/Auction— 13/ 
Programs  (Enter) 

6.  Use  the  get  command  to  download 

the  files  from  the  FCC  ftp  server  by 
typing:  get  fl75v9a.exe  (Enter); 

get  fl  7  5  v9b.exe  [  Enter) ; 

get  fl75v9c.exe  (Enter) 

7.  If  you  wish  to  exit,  type:  bye  [Enter] 

*  Gopher:  gopher.ftp.fcc.gov  or  use 
any  gopher  to  get  to  "all  the  gophers  in 
the  world"  then  'U.S.'  then  'DC'  then 
'FCC*. 

Dial-In  Access  to  the  FCC  Auction 
Bulletin  Board  System  (BBS) 

The  FCC  Auction  Bulletin  Board 
System  provides  dial-in  access  for  the 
FCC  Form  175  Application  Software.  In 
order  to  access  the  FCC  Auction  BBS, 
use  a  communications  package  that  can 
handle  at  least  xmodem  protocol  (e.g., 
pcAnyWhere,  Telix,  Procomm)  to  dial 
in  to  (202)  682-5851.  Use  the  settings  of 
8  data  bits,  no  parity  and  1  stop  bit 
(8.N.1). 

•  For  new  users  follow  steps  1-5, 
otherwise  go  to  step  6  in  the  ANSI 
Protocol  Instructions  section  or  the  Non- 
ANSI  Protocol  Instructions  section 
(whichever  is  applicable) 

1.  Type  New  and  press  (Enter).  If  the 
word  ANSI  is  blinking,  type  Y  for  yes. 
If  the  word  ANSI  is  not  blinking,  type 
N  for  No. 

2.  Type  in  your  first  and  last  name 
and  press  (Enter).  This  will  be  your 
login  name. 

3.  Type  in  Y  and  press  (Enter)  when 
asked  to  verify  your  login  name. 

4.  Type  in  what  you  want  your 
password  to  be  and  press  [Enter] 

5.  Retype  the  password  for 
verification  and  press  [Enter] 

*  ANSI  Protocol  Instructions  (Once  the 
Account  Is  Generated) 

6.  Type  I  for  IVDS  Auction  Files  and 
press  (Enter) 


7.  Type  B  for  Auction  13  and  press 
(Enter) 

8.  Type  P  for  Programs  and  press 
(Enter) 

9.  Type  C  for  Current  Library  and 
press  (Enter) 

10.  Move  the  cursor  to  the  file  named 
fl75v9a.exe  and  type  [ControlJ-D  (hold 
the  Ctrl  key  down  and  press  the  D  key) 
for  Download  and  press  (Enter)  (You\ 
may  need  to  change  the  transfer  |    . 
protocol  first — please  see  note  belowJ 

11.  The  FCC  Auction  BBS  will  begiii 
transferring  the  file.  You  may  need  to 
give  your  terminal  emulation  software  a 
command  to  receive  the  file;  please 
consult  your  terminal  emulation 
software  manual  for  instructions 
concerning  how  to  do  so. 

12.  Type  X  to  return  to  the  Programs 
menu.  Repeat  steps  10  and  11  to 
download  the  following  files: 
fl75v9b.exe,  fl75v9c.exe 

13.  Type  X  to  return  to  the  Programs 
menu«  then  type  X  again.  Type  X  to  Exit 
and  press  [Enter]  and  continue  to  do  so 
until  asked  if  you  want  to  Exit  the  BBS. 
Press  Y  for  Yes  when  asked  to  verify 
that  you  want  to  exit. 

*  Non-ANSI  Protocol  Instructions  (Once 
the  Account  Is  Generated): 

6.  Type  I  for  IVDS  Auction  Files  and 
press  (Enter) 

7.  Type  B  for  Auction  13  and  press 
(Enter) 

8.  Type  P  for  Programs  and  press 
(Enter) 

9.  Type  C  for  Current  Library  and 
press  (Enter) 

10.  Type  the  letter  next  to  the  file 
named  fl75v9a.exe  and  press  [Enter] 

11.  Type  D  for  Download  now  and 
press  (Enter)  (You  may  need  to  change 
the  transfiar  protocol  first — please  see 
the  note  below.) 

12.  The  FCC  Auction  BBS  will  begin 
transferring  the  file.  You  may  need  to 
give  your  terminal  emulation  software  a 
command  to  receive  the  file;  please 
consult  your  terminal  emulation 
software  manual  for  instructions, 
concerning  how  to  do  so. 

13.  Repeat  steps  10  through  12  to 
download' the  following  files: 
fl75v9b.exe,  fl75v9c.exe 

14.  Type  X,  then  type  X  to  Exit  and 
press  (Enter)  and  continue  to  do  so  until 
asked  if  you  want  to  Exit  the  BBS.  Press 

.  Y  for  Yes  when  asked  to  verify  that  you 
want  to  exit. 

Note:  To  download  files,  you  will  need  to 
match  the  transfer  protocol  on  your  BBS 
account  to  the  transfer  protocol  set  in  your 
terminal  emulation  software. 
To  set  the  BBS  transfer  protocol,  return  to  the 

initial  menu  and  type  L  for  Library  and 

(Enter), 
P  for  PreCererftes  and  (Enter),  and 
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P  for  Pile  Transfer  Protocol  and  (Enter]. 
Type  the  letter  next  to  the  protocol  you 

desire  and  press  (Enter). 
You  may  now  do%vnload  files. 

Extracting  the  FCXJ  Form  1 75 
Application 

The  FOC  Fonn  175  Application  files 
are  downloaded  in  a  self-extracting, 
compressed  file  format.  When  you  have 
downloaded  all  of  the  compresised  files 
for  the  FCC  Form  175  Application,  you 
must  extract  the  FCC  Form  175 
Application  from  those  files.  To  extract 
the  software,  start  File  Manager  in  the 
Main  Program  group,  open  the  file 
folder  where  you  downloaded  the  files, 
and  double-click  on  fl75v9a.exe.  A 
message  will  appear  listing  the  default 
directory  to  which  the  software  will 
extract.  If  this  directory  does  not  exist, 
it  will  be  created  automatically.  Press 
Unzip  to  begin  extracting  the  software 
from  the  compressed  file. 

When  the  extraction  is  complete,  a 
message  will  appear  listing  the  number 
of  files  that  were  unzipped.  Press  OK 
and  repeat  the  above  process  for  the 
remaining  compressed  Hies 
(fl75v9b.exe,  fl75v9c.exe).  Be  siUB  to 
extract  to  the  same  directory  as  the  first 
compressed  file. 

Installing  the  FCC  Form  1 75  Application 

After  you  extract  the  software  frt)m 
the  compressed  files,  you  must  install 
the  FCC  Form  175  Application.  To 
install  the  software,  start  File  Manager, 
open  the  file  folder  to  which  you 
extracted  the  software  and  double-click 
on  setup.exe. 

When  the  setup  program  begins,  a 
screen  will  appear  listing  the  default 
directory  to  which  the  software  will 
install.  Press  the  Install  button,  then 
press  OK  to  install  to  the  specified 
directory.  If  the  directory  does  not  exist, 
the  setup  program  will  create  it 
automatically. 

When  the  mstallation  is  complete,  a 
message  may  appear  asking  you  to 
restart  Windows  so  that  the  changes 
made  by  the  installation  may  take  effect. 
Press  Restart  to  restart  Windows,  or 
press  Stay  Here  to  prevent  the  restart. 
Do  not  use  the  FCC  Form  175 
Application  until  you  restart  Windows. 

Creating  Backup  Installation  Disks  for 
the  FCC  Form  1 75  Application 

To  create  backup  installation  disks  for 
the  FCC  Form  175  Application,  go  to 
File  Manager,  open  the  file  folder  to 
which  you  extracted  the  software, 
double-click  on  backup.bat,  and  follow 
the  instructions  on  the  screen. 

Running  the  FCC  Form  J  75  Application 

When  the  installation  process  is 
complete,  you  will  have  a  new  Program 


Manager  group  called  FCC  Form  175 
Application  v9  with  the  following  icons: 
Configure  PPP,  FCC  Form  175  Submit, 
FCC  Form  175  Review.  Suggestion  Box. 
and  Readme. 

You  must  verify/modify  the      -*'" 
parameters  in  the  Configure  PPP 
program  prior. to  establishing  a  PPP 
connection.  Please  consult  the 
readme.txt  file  included  with  the 
software  for  information  regarding 
Configure  PPP. 

Double-click  on  an  icon  to  start  the 
respective  system. 

Uninstalling  the  FCC  Form  175 
Application 

To  uninstall  the  FCC  Form  175 
Applicdtion,  start  File  Manager  and 
delete  the  directory  to  which  you 
installed  the  software,  then  switch  to 
Program  Manager  and  delete  the  FCC 
Form  175  Application  v9  icons  and 
group. 

If  you  have  installed  multiple 
versions  of  the  FCC  Form  175 
Application  to  the  same  installation 
directory,  delete  the  directory  only 
when  you  wish  to  delete  all  the  versions 
contained  in  that  directory. 

You  may  delete  the  files  and  directory 
to  which  you  extracted  the  software 
after  mstalling  the  FCC  Form  175 
Application  and  (optionally)  creating 
backup  installation  diskettes. 

Detailed  instructions  for  using  all  FCC 
remote  Electronic  Aution  System 
sofware  can  be  found  in  the  README 
file  associated  with  the  software  and  in 
the  context-sensitive  help  function 
associated  with  each  software  system. 

Help:  For  technical  assistance  in 
installing  or  using  the  FCC  Form  175 
Application,  contact  the  FCC  Technical 
Support  Hotline  at  (202)  414-1250.  The 
FCC  Technical  Support  Hothne  will  be 
generally  available  Monday  through 
Friday,  from  9  a.m.  to  6  p.m.  EST. 

Attachment  C 

Guidelines  for  Completing  FCC  Form 
175  and  Exhibits 

A.  FCC  Form  175  ,    '..       ' 

Because  of  the  significance  of  the 
Form  175  application  to  the  auction, 
bidders  should  especially  note  the 
following: 

Paper  form  version:  Manual  filers 
must  use  the  October  1995  editions  of 
FCC  Forms  175  and  175-S.  Earlier 
versions  will  not  be  accepted. 

Items  2-5:  Give  a  street  address  (not 
a  Post  Office  box  nimiber)  for  the 
applicant,  suitable  for  mail  or  private 
~  parcel  delivery.  The  FCC  will  send  all 
registration  materials  and  other  written 
communications  to  the  applicant  at  this 
address. 


Item  6:  The  Interactive  Video  and 
Data  Services  auction  will  be  the 
thirteenth  auction  conducted  by  the 
FCC.  For  "Auction  No."  in  item  6  of 
FCC  Form  175,  enter  "13". 

Item  7:  Applicants  must  create  a  ten- 
digit  FCC  Account  Number,  which  the 
Commission  will  use  to  identify  and 
track  applicants: 

*  A  bidder  that  has  a  taxpayer 
idmtification  number  (TIN)  must  create 
this  FCC  account  number  by  using  its 
TIN,  plus  the  prefix  of  "0"  (i.e.. 
0123456789).  A  TIN  is  either  the 
Employer  Identification  Number  (EIN) 
in  the  case  of  a  business,  or  the  Social 
Security  Account  Number  (SSAN)  in  the 
case  of  an  individual. 

*  If— end  only  if— an  applicant  does 
not  have  a  taxpayer  identification 
number,  the  applicant  should  use  its 
ten-digit  area  code  and  telephone 
number  (i.e.,  2025551234)  on  an  interim 
basis.  However,  the  FCC  must  have  a 
TIN  before  it  will  be  able  to  issue  a 
license  or  refund  upfront  payments. 

Each  applicant  must  include  its  FOC 
Account  Number  when  submitting 
amendments,  additional  information,  or 
other  correspondence  or  inquiries 
regarding  its  application,  and  must 
include  this  same  number  on  each  FCC 
Form  159  (FCC  Remittance  Advice) 
accompanying  required  auction  deposits 
or  payments. 

Item  8:  Applicants  must  indicate  their 
legal  classification.  Limited  liability 
companies  or  joint  ventures  should 
chodt.  the  "Other"  box  and  indicate 
their  classification  in  the  blank. 

Items  9  and  10:  A  box  does  not  need 
to  be  checked  in  Item  9  unless  small 
business  status  is  selected  in  Item  10. 
Applicants  should  be  aware  that  they 
will  be  committed  to  their  election 
choices.  (Applicants  are  also  requested 
to  indicate  their  status  as  a  nual 
telephone  company,  minority-owned 
business  or  woman-owned  business  as 
well,  so  the  FCC  can  monitor  its 
performance  in  promoting  economic 
opportunities  for  these  designated 
entities.)  Be  advised  that  this  is  the  sole 
opportunity  applicants  have  to  elect 
small  business  status,  bidding  credit    . 
level  (if  applicable),  and  payment  by  the 
installment  payment  plan  (if  eligible) 
and  there  is  no  opportunity  to  change 
the  election(s)  made  once  the  short-form 
filing  deadline  passes. 

*  Small  or  very  small  business 
applicants  eligible  for  bidding  credits 
should  check  that  gross  revenues  do  not 
exceed  the  maximum  dollar  amount 
specified  in  the  FCC  rules  governing  the 
auctionable  service  in  Item  9. 

*  Small  or  very  small  business 
applicants  should  enter  the  applicable    ' 
bidding  credit  in  Item  10:  either  10  or 
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15  percent.  Applicants  sliould  be  aware 
tiiat  this  is  the  sole  opportunity  tliat 
they  will  have  to  elect  the  appropriate 
bidding  credit. 

*  Small  or  very  small  business 
applicants  (if  eligible)  intending  to  use 
the  installment  payment  plan  should 
enter  Plan  Type  "A"  in  Item  10. 
Applicants  not  intending  to  use  the 
installment  payment  plan  should  leave 
the  Plan  Type  blank. 

All  applicants  should  pay  particular 
attention  to  the  provisions  of  47  CFR 
Section  95.816(d).  In  accordance  with 
47  cm  Section  95.816(d)(3),  the  FCC 
will  conduct  random  audits  to  ensure 
that  applicants  meet  the  eUgibility 
requirements. 

Item  11:  For  each  license  on  which 
they  seek  bidding  eligibility,  applicants 
must  identify  the  market  number  (for 
example,  R307)  in  the  Market  No. 
column,  and  the  frequency  block  or 
blocks  in  the  Frequency  Block  set  of 
columns.  The  market  number  for  each 
RSA  or  MSA  subject  to  reauction  is 
listed  in  Attachment  A;  frequency 
blocks  are  A  or  B.  Applicants  that  wish 
to  bid  on  both  frequency  blocks  on  all 
markets  should  check  the  "ALL"  boxes 
in  the  Market  No.  and  Frequency  Block/ 
Channel  No.  headings.  Applicants  that 
wish  to  bid  on  both  frequency  blocks  for 
each  identified  market  should  check  the 
"ALL"  box  in  the  Frequency  Block/ 
Channel  No.  column  and  list  the  RSA  or 
MSA  market(s)  desired  in  the  Maricet 
No.  columns.  However,  applicants  who 
wish  to  bid  on  both  frequency  blocks  for 
only  some  of  the  markets  should  not 
check  the  "ALL"  box  in  the  Frequency 
Block/Channel  Block  No.  heading,  but 
instead  should  list  separately  the 
frequency  blocks  for  each  market  in  the 
Frequency  Block/Channel  No.  columns. 
Since  FCC  Form  175  provides  space  to 
list  only  five  markets,  applicants  should 
use  one  or  more  FCC  Form{s)  175-S  to 
list  any  additional  markets  applied  for. 

Applicants  should  identify  all 
licenses  they  want  to  be  eligible  to  bid 
on  in  the  auction  in  Item  11.  Be  advised 
that  there  is  no  opportunity  to  change 
this  list  once  the  short-form  filing 
deadline  passes.  The  FCC  auction 
system  will  not  accept  bids  on  licenses 
an  applicant  has  not  applied  for  on  its 
FCC  Form  175. 

Item  12:  Applicants  must  list  the 
name(s)  of  the  person(s)  (no  more  than 
three)  authorizad  to  represent  them  at 
the  auction.  Only  those  individuals 
listed  on  the  FCC  Form  175  will  be 
authorized  to  place  or  withdraw  bids  for 
the  applicant  during  the  auction. 

Certifications:  Applicants  should 
carefully  read  the  list  of  certifications  on 
the  FCC  Form  175.  These  certifications 
help  to  ensure  a  fair  and  competitive 


auction  and  require,  among  other  things, 
disclosure  to  the  Commission  of  certain 
information  on  applicant  ownership  and 
agreements  or  arrangements  concerning 
the  auction.  Submission  of  an  FCC  Form 
175  application  constitutes  a 
representation  by  the  certifying  official 
that  he  or  she  is  an  authorized 
representative  of  the  applicant,  has  read 
the  form's  instructions  and 
certifications,  and  that  the  contents  of 
the  application  and  its  attachments  are 
true  and  correct.  Submission  of  a  false 
certihcation  to  the  Commission  may 
result  in  penalties,  including  monetary 
forfeitures,  license  forfeitures, 
ineligibiUty  to  participate  in  future 
auctions,  and/or  criminal  prosecution. 

Contact  person:  If  the  Commission 
wishes  to  communicate  with  the 
applicant  by  telephone  or  fax,  those 
communications  will  be  directed  to  the 
contact  person  identified  on  the  FCC 
Form  175.  Space  is  provided  for  a 
telephone  number,  fax  number,  and  e- 
mail  address.  All  written 
communications  and  registration 
information  will  be  directed  to  the 
applicant's  contact  person  at  the  address 
specified  on  the  FCC  Form  175. 
Apphcants  must  provide  a  street 
address;  no  P.O.  Box  addresses  may  be 
used. 

Signature:  Manually  filed  FCC  Form 
175s  must  bear  an  original  signature. 
Absence  of  an  original  signature  will 
result  in  dismissal  of  the  appUcation 
and  disqualification  from  participating 
in  the  auction.  (Applicants  filing 
electronically  should  type  the  name  of 
the  certifying  official  in  the  signature 
block.) 

Microfiche  or  Diskette  Copies: 
Microfiche  copies  must  be  submitted 
with  any  manually  filed  FCC  Form  175 
and  175-S  that  exceeds  five  pages  in 
length.  For  this  auction  the  FCC  will 
accept,  in  lieu  of  microfiche  copies,  a 
3.5-inch  diskette  which  contains  ASCII 
text  (.TXT)  files  of  all  exhibit 
documentation  attached  to  the  FCC 
Form  175.  (Applicants  that  use  a  word 
processing  program  to  prepare  these 
files  must  be  sure  to  save  the  files  in  the 
ASOI  format  before  submitting  the 
diskette,  and  verify  that  the  ASCII  files 
contain  all  exhibit  information.) 

Completeness:  Applicants  must 
submit  ail  information  required  by  FCC 
Form  175  and  by  applicable  rules, 
including  a  certifying  signature  on 
manual  filings.  Failure  to  submit 
required  information  will  result  in 
dismissal  of  the  application  and 
inability  to  participate  in  the  auction. 

Continuing  Accuracy:  Each  applicant 
is  responsible  for  the  continuing 
accuracy  and  completeness  of 
information  furnished  in  the  FCC  Form 


175  and  its  exhibits.  See  47  CFR  Section 
1.65.  It  is  the  staffs  position  that  ten 
business  days  fit)m  a  reportable  change 
is  a  reasonable  period  of  time  in  whidi 
applicants  must  amend  their  FCC  Form 
175s.  Applicants  are  reminded  that 
Certification  (6)  on  FCC  Form  175 
includes  consent  to  be  audited.  See  47 
CFR  Section  95.816(d)(3). 

B.  Exhibits  and  Attachments 

In  addition  to  FOC  Form  175  itself, 
apphcants  must  submit  additional 
information  required  by  the  FCC's  rules. 
Although  the  Commission  does  not 
require  a  particular  organization  or 
format  for  this  information,  it  has 
developed  the  following  guidelines  that 
will  facilitate  the  processing  of  short- 
form  applications.  The  Commission 
encourages  applicants  filing  both 
electronically  and  manually  to  submit 
this  information' using  the  following 
format. 

Exhibit  A — Applicant  Identity  and 
Ownership  Information:  47  CFR  Section 
1.2105(a)(2)  requires  each  appUcant  to 
fully  disclose  the  real  party  or  parties- 
in-interest  in  an  exhibit  to  its  PCC  Form 
175  application.  This  information 
should  provide  the  name,  citizenship 
and  address  of  all  partners,  if  the 
applicant  is  a  partnership:  of  a 
responsible  officer  or  director,  if  the 
applicant  is  a  corporation;  of  the  trustee, 
if  the  applicant  is  a  trust;  or,  if  the 
applicant  is  none  of  the  foregoing,  Ust 
the  name,  address  and  citizenship  of  a 
prindpai  or  other  responsible  person. 

Exhibit  B — Agreements  with  Other 
Parties/Joint  Bidding  Arrangements: 
Applicants  must  attach  an  exhibit 
identifying  all  parties  with  whom  the 
applicant  has  entered  into  partnerships, 
joint  ventures,  consortia  or  other 
agreements,  arrangement  or 
undertakings  of  any  kind,  relating  to  the 
licenses  being  auctioned,  including  any 
such  agreements  relating  to  post-auction 
market  structure.  47  CFS  Section 
1.2105(a)(2)(viii). 

Be  aware  that  pursuant  to 
Certification  (4)  on  the  FCC  Form  175. 
the  applicant  certifies  that  it  will  not 
enter  into  any  explicit  or  implicit 
agreements  or  understandings  of  any 
kind  with  parties  not  identified  in  the 
application  regarding  the  amount  to  be 
bid,  bidding  strategies  or  the  particular 
licenses  on  which  the  applicant  will  or 
will  not  bid.  See  47  CFR  Section 
1.2105(a)(2)(ix).  To  prevent  collusion, 
the  Commission's  rules  geheralfy 
prohibit  communications  during  the 
course  of  the  auction  among  applicants 
for  the  same  license  areas  when  such 
communications  concern  bids,  bidding 
strategies,  or  settlements.  47  CFR 
Section  1.2105(c). 
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Exhibit  C— Status  as  a  Small  or  Very 
Small  Business  Applicant:  Applicants 
claiming  status  as  a  small  or  very  small 
business  must  attach  an  exhibit 
regarding  this  status. 

*  Small  or  very  small  business 
applicants  must  state  the  average  gross 
revenues  for  the  preceding  three  years 
for  the  appUcant  (including  affiliates), 
as  prescribed  by  47  CFR  Section 
95.816(d)(4).  Certification  that  the 
average  gross  revenues  for  the  preceding 
three  years  do  not  exceed  the  required 
limit  is  not  sufficient. 

Exhibit  D — Information  I&quested  of 
Designated  Entities:  Applicants  owned 
by  minorities  or  women  as  defined  in  47 
CFR  Section  1.2110(b),  or  who  are  rural 
telephone  companies,  may  attach  an 
exhibit  regarding  this  status.  This 
information,  in  conjunction  with  the 
information  in  Item  10,  will  assist  the 
Commission  in  monitoring  the 
participation  of  designated  entities  in  its 
auctions. 

Exhibit  E — Miscellaneous 
hiformation:  Applicants  wishing  to 
submit  additional  infbrmatidn  should 
include  it  in  Exhibit  E. 

Applicants  are  reminded  that  all 
information  required  in  connection  with 
appHcations  to  participate  in  spectrum 
auctions  is  necessary  to  determine  the 
apphcants'  qualifications,  and  as  such 
will  be  available  for  public  inspection. 
Required  proprietary  information  may 
be  redacted,  or  confidentiality  may  be 
requested,  following  the  procedures  set 
out  in  47  CFR  Section  0.459.  Any  such 
requests  must  be  submitted  manually, 
even  if  the  appUcant  chooses  to  file 
electronically,  in  which  case  the 
applicant  must  indicate  in  Exhibit  E  that 
it  has  filed  a  confidentiality  request. 
Because  the  required  information  bears 
on  applicants'  qualifications,  the  FCC 
envisions  that  confidentiality  requests 
will  not  be  routinely  granted. 

Waivers:  Applicants  requesting 
waiver  of  any  rules  must  submit  a 
statement  of  reasons  sufficient  to  justify 
the  waiver  sought. 

Cross-Iteferences:  To  ensure  that  the 
FCC  considers  all  information 
submitted,  manual  filers  must  list  the 
number  of  Forms  175-S  and  the  number 
of  supplemental  exhibits  at  the  end  of 
Item  11  on  FCC  Form  175. 

Attachment  D 

Summary  Listing  of  Documents  From 
the  Commission  and  the  Wireless 
Telecommunications  Bureau 
Addressing  Application  of  the  Anti- 
Collusion  Rules 

To  date,  discussion  concerning  the 
anti-collusion  rules  may  be  found  in  the 


following  Commission  and  Bureau 
items: 

Commission  Decisions 

Second  Report  and  Order  in  PP 
Docket  No.  93-253,  FCC  94-61,  9  FCC 
Red  2348  (1994),  paragraphs  221-226. 

Fifth  Report  and  Order  in  PP  Docket 
No.  93-253.  FCC  94-178.  9  FCC  Red 
5532  (1994),  paragraphs  91-92. 

Second  Memorandum  Opinion  and 
Order  in  PP  Docket  No.  93-253,  FCC 
94-215.  9  FCC  Red  7245  (1994). 
paragraphs  48-55. 

Fourth  Memorandum  Opinion  and 
Order  in  PP  Docket  No.  93-253.  FCC 
94-264,  9  FCC  Red  6858  (1994),  ^ 
paragraphs  47-60. 

Memorandum  Opinion  and  Order  in 
PP  Docket  No.  93-253,  FCC  94-295.  9 
FCC  Red  7684  (1994).  paragraphs  8-12. 

Wireless  Telecommunications  Rureau 
Decisions 

Order  in  PP  Docket  No.  93-253  and 
MM  Docket  No.  94-131.  DA  95-2292 
(released  November  3. 1995).    . .    -«-    • 

Public  Notices 

"Wireless  Telecommunications 
Bureau  Clarifies  Spectrum  Auction 
Anti-Collusion  Rules,"  Public  Notice, 
DA  9Sr-2244  (released  October  26. 
1995). 

"Wireless  Telecommunications 
Bureau  Provides  Guidance  on  the  Anti- 
Collusion  Rule  for  D,  E  and  F  Block 
Bidders,"  Public  Notice,  DA  96-1460 
(released  August  28, 1996). 

Letters  From  the  Office  of  General 
Counsel  and  the  Wireless 
Telecommunications  Rureau 

Letter  to  Gary  M.  Epstein  and  James 
H.  Barker  firom  William  E.  Kennard. 
General  Counsel,  Federal 
Communications  Commission  (released 
October  25. 1994). 

Letter  to  Alan  F.  Ciamporcero  from 
William  E.  Kennard.  General  Counsel, 
Federal  Communications  Commission 
(released  October  25, 1996). 

Letter  to  R  Michael  Senkowski  from 
Rosalind  K.  Allen,  Acting  Chief, 
Commercial  Radio  Division,  Wireless 
Telecommunications  Bureau  (released 
December  1, 1994). 

Letter  to  Leonard  ).  Kennedy  from 
Rosalind  K.  Allen,  Acting  Chief. 
Commercial  Radio  Division,  Wireless 
Telecommunications  Bureau  (released 
December  14, 1994). 

Letter  to  Jonathan  D.  Blake  and  Robert 
J.  Rini  from  Kathleen  O'Brien  Ham, 
Chief,  Auctions  Division,  Wireless 
Telecommunications  Bureau,  DA  95- 
2404  (released  November  28, 1995). 

Letter  to  Mark  Grady  from  Kathleen 
O'Brien  Ham,  Chief,  Auctions  Division, 


Wireless  Telecommunications  Bureau. 
DA  96-587  (released  April  16, 1996). 

Letter  to  David  L.  Nace  from  Kathleen 
O'Brien  Ham.  Chief,  Auctions  Division, 
Wireless  Telecommunications  Bureau, 
DA  96-1566  (released  September  17, 
1996). 

[FR  Doc.  96-32630  Filed  12-23-96;  8:45  ami 
BILUNQ  ooot  tna-oi-p 


FEDERAL  ELECTION  COMMISSION 

Sunshine  Act  Meeting 

DATE  AND  TME:  Tuesday,  January  7, 1997 

at  10:00  a.m. 

place:  999  E  Street,  N.W., 

Washington.D.C. 

STATUS:  This  meeting  will  be  closed  to 

the  public. 

ITBIS  TO  BE  discussed: 

Compliance  matters  pursuant  to  2  U.S.C 
§437g. 

Audits  conducted  pursuant  to  2  U.S.C 
§  437grS  438(b).  and  Title  26,  U.S.C 

Matters  concerning  participation  in  civil 
actions  or  proceedings  or  arbitration. 

Internal  personnel  rules  and  procedures  or 
matters  affiecting  a  particular  employee. 
*         •         •         •         * 

DATE  AND  TME:  Thursday.  January  9. 

1997  at  10:00  a.m. 

PtACE:  999  E  Street.  N.W.  Washington. 

D.C.  (Ninth  Floor). 

STATUS:  This  meeting  will  be  open  to  the 

public. 

ITEMS  TO  BE  DISCUSSED: 

Correction  and  Approval  of  Minutes. 

Advisory  Opinion  1996-49:  PrimeCo 
Personal  Communications,  L.P.,  by  counsel, 
William  H.  Boger. 

Advisory  Opinion  1996-51:  Gwynn 
Kansfield,  Treasurer,  Reform  Party  of 
Arkansas. 

Administrative  Matters. 

PERSON  TO  CONTACT  FOR  INFORMATION: 
Mr.  Ron  Harris,  Press  Officer, 
Telephone:  (202)  219-4155. 
Maiorie  W.  Emmons, 

Secretary  of  the  Commission. 

IFR  Doc.  96-32834  Filed  12-20-96;  3:21  pm| 

BIUINQ  OODE  CriS-OI-M 


FEDERAL  RESERVE  SYSTEM 

Change  in  Bank  Control  Notices; 
Acquisitions  of  Shares  of  Banks  or 
Bank  Holding  Companies 

The  notificants  listed  below  have 
applied  under  the  Change  in  Bank 
Control  Act  (12  U.S.C.  1817(j))  and  § 
225.41  of  the  Board's  Regulation  Y  (12 
CFR  225.41)  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
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considered  in  acting  on  the  notices  are 
set  forth  in  paragraph  7  of  the  Act  (12 
U.S.C.  1817(j)(7)).     > 

The  notices  are  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
notices  have  been  accepted  for 
processing,  they  will  also  be  available 
lor  inspection  at  the  ofiBces  of  the  Board 
of  Governors.  Interested  persons  may 
express  their  views  in  writing  to  the 
Reserve  Bank  indicated  for  that  notice 
or  to  the  oCBces  of  the  Board  of 
Governors.  Comments  must  be  received 
not  later  than  January  10, 1997. 

A.  Federal  Reserve  Bank  of  Chicago 
(James  A.  Bluemle,  Vice  President)  230 
South  LaSalle  Street,  Chicago,  Illinois 
60690: 

1 .  James  A.  Matthys,  Blue  Grass.  Iowa; 
to  acquire  an  additional  4.8  percent,  for 
a  total  of  26.1  percent,  of  the  voting 
shares  of  APM  Bancorp,  Inc.,  Buffalo, 
Iowa,  and  thereby  indirectly  acquire 
Buffalo  Savings  Bank,  Buffalo,  Iowa. 

Board  of  Governors  of  the  Federal  Reserve 
System,  December  18, 1996. 
fennifBr  ).  Johnaon, 
Deputy  Secretary  of  the  Board. 
(FR  Doc.  96-32614  Filed  12-23-96;  8:45  am] 
■MXMO  COM  •tl»«1-F 


Formations  of,  Acquisitions  t)y,  and 
Mergers  of  Bank  Holding  Companies 

The  companies  listed  in  this  notice 
have  applied  to  the  Board  for  approval, 
pursuant  to  the  Bank  Holding  Company 
Act  of  1956  (12  U.S.C.  1841  et  seq.) 
(BHC  Act).  Regulation  Y  (12  CFR  Part 
225),  and  all  other  applicable  statutes 
and  regulations  to  become  a  bank 
holding  company  and/or  to  acquire  the 
assets  or  the  ownership  of,  control  of,  or 
the  power  to  vote  shares  of  a  bank  or 
bank  holding  company  and  all  of  the 
banks  and  nonbanking  companies 
owned  by  the  bank  holding  company, 
including  the  companies  listed  below. 

The  applications  listed  below,  as  well 
as  other  related  filings  required  by  the 
Board,  are  available  for  immediate 
inspection  at  the  Federal  Reserve  Bank 


indicated.  Once  the  application  has 
been  accepted  for  processing,  it  will  also 
be  available  for  inspection  at  the  offices 
of  the  Board  of  Governors.  Interested 
persons  may  express  their  views  in 
Moiting  on  the  standards  enumerated  in 
the  BHC  Act  (12  U.S.C.  1842(c)).  If  the 
proposal  also  involves  the  acquisition  of 
a  nonbanking  company,  the  review  also 
includes  whether  the  acquisition  of  the 
nonbanking  company  complies  with  the 
standards  in  section  4  of  the  BHC  Act, 
including  whether  the  acquisition  of  die 
nonbanking  company  can  "reasonably 
be  expected  to  produce  benefits  to  the 
pubUc,  such  as  greater  convenience, 
increased  competition,  or  gains  in 
efficiency,  that  outweigh  possible 
adverse  effects,  such  as  undue 
concentration  of  resources,  decreased  or 
unfair  competition,  confUcts  of 
interests,  or  unsound  banking  practices" 
(12  U.S.C.  1843).  Any  request  for 

a  hearing  must  be  accompanied  by  a 
statement  of  the  reasons  a  written 
presentation  would  not  suffice  in  lieu  of 
a  hearing,  identifying  specifically  any 
questions  of  fact  that  are  in  dispute, 
summarizing  the  evidence  that  would 
be  presented  at  a  hearing,  and  indicating 
how  the  party  commenting  would  be 
aggrieved  by  approval  of  the  proposal. 
Unless  otherwise  noted,  nonbanking 
activities  will  be  conducted  throughout 
the  United  States. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  at  the  Reserve  Bank 
indicated  or  the  offices  of  the  Board  of 
Govemore  not  later  than  January  21. 
1997. 

A.  Federal  Reserve  Bank  of  Dallas 

(Genie  D.  Short.  Vice  President)  2200 
North  Pearl  Street.  Dallas,  Texas  75201- 
2272: 

1 .  First  Alamogordo  Bancorp  of 
Nevada,  Inc.,  Reno,  Nevada;  to  become 
a  bank  holding  company  by  acquiring 
100  percent  of  the  voting  shares  of  First 
National  Bank  of  Alamogordo, 
Alamogordo,  New  Mexico,  and  the  Firet 
National  Bank  of  Ruidoso.  Ruidoso.. 
New  Mexico. 


B.  Federal  Reserve  Bank  (tf  San 
FraBciaco  (Kenneth  R.  Binning, 
Director,  Bank  Holding  Company)  101 
Market  Street,  San  Francisco,  Califomia 
94105: 

1.  Westamerica  Bancorporation,  San 
Rafael,  Califomia;  to  merge  with  and/or 
acquire  19.9  percent  of  the  voting  shares 
of  ValUCorp  Holdings,  Inc.,  Fresno, 
.  Califomia.  and  thereby  indirecUy 
acquire  VaUiWide  Bank,  Fresno, 
Califomia. 

Board  of  Governors  of  the  Federal  Reserve 
System,  December  18, 1996. 
Jennifcr  J.  Johaaoa, 
Deputy  Secretary  of  the  Board. 
[FR  Doc  96-32613  Filed  12-23-96;  8:45  am) 
MLUNQ  COK  tt1»«1<F 


FEDERAL  TRADE  COiyiMISSION 

Granting  of  Request  for  Earty 
Termination  of  the  Waiting  Period 
Under  the  Premerger  Notification 
Rulas 

Section  7 A  of  the  Clayton  Act,  15 
U.S.C.  18a.  as  added  by  Title  II  of  the 
Hart-Scott-Rodino  Antitrust 
Improvements  Act  of  1976,  requires 
persons  contemplating  certain  mergers 
or  acquisitions  to  give  the  Federal  Trade 
Commission  and  the  Assistant  Attorney 
General  advance  notice  and  to  wait 
designated  periods  before 
consummation  of  such  plans.  Section 
7A(b)(2)  of  the  Act  permits  the  agencies, 
in  individual  cases,  to  terminate  this 
waiting  period  prior  to  its  expiration 
and  requires  that  notice  of  this  action  be 
published  in  the  Federal  Register. 

The  following  transactions  were 
granted  early  termination  of  the  waiting 
period  provided  by  law  and  the 
premerger  notification  rules.  The  grants 
were  made  by  the  Federal  Trade 
Commission  and  the  Assistant  Attorney 
General  for  the  Antitrust  .Division  of  the 
Department  of  Justice.  Neither  agency 
intends  to  take  any  action  with  respect 
to  these  proposed  acquisitions  during 
the  applicable  waiting  period. 


TRANSACTIONS  GRANTED  EARLY  TERMINATION  BETWEEN:  112596  AND  120696 


Name  of  acqiinng  person,  name  of  acquired  person,  name  of  acquired  ertity 

PfvmNo. 

Date  termi- 
nated 

Camerco  Corporation,  Magnox  Electric  pic..  Power  Resouroes  Inc 

97-0266 
97-0364 
97-0386 
97-0389 
97-0391 
97-^)394 
97-0395 
97-0397 
97-0402 
97-0406 

^M2S/96 

Pacific  Electric  Wire  &  Cable  Co.,  Ltd.— a  Taiwanese  Co.,  Monaco  Finance,  Inc.  Monaco  Finance.  Inc 

Thomas  H.  Lee  Equity  Fund  III,  LP..  Syratech  Corporation,  Syratech  Corporation 

11/25«6 

Senior  Engineenng  Group,  pic,  Krtema,  Inc.,  Ketema,  Inc.  

J.J.  Haines  4  Company.  Inc.,  Independent  Distributors,  Inc.,  Independent  Distributors.  Inc. 

Woiters  Kluwer  nv.  The  Atlantic  Foundation,  Blessing/White  Inc  _ 

11/25«6 
11/25^ 
11/2S/96 

rtsKars  uy  md,  Aiwrra  HOKsnQS  uorporaoon,  ARerra  noongs  Corporation  „.— ............«......,..„^»«..„...„„....„«^ 

11/2S/96 

universai  uuRioor  Houngs,  \pc.,  wmiam  B.  Tanner,  Tanner  Peck  LLC  and  TOA  Enterprises  ....._...... , 

Southgard  Corporation,  Tosco  Corporation,  Tosco  Corporation 

Smit  Internationale  NV,  SEACOR  HoWings,  Inc.,  SEACOR  Holdings.  Inc 

11/25/96 
U/2S/96 
11/25/96 
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Transactions  Granted  Early  Termination  Between:  1 12596  and  120696— Continued 


NttTW  of  acquiring  person,  name  of  aoquiied  peraan.  name  of  acquired  entity 


Meilor  S.A.,  Coitec  Industries,  Inc.,  Famam  Sealing  Systems,  Inc ~ — 

TransMontaigne  Oil  Company,  Koch  Industries.  Inc.,  Koch  Industries,  Inc — • 

ADC  TelecommunicatJons,  Ina,  Cinus  Logic,  Inc.,  Padltc  Communications  Sciendes,  Inc _ 

Protective  Lite  Corporation.  Anth«n  Insurance  Companies,  Inc.,  Anthem  Lite  Insurance  Company  of  Indnna. 

Community _ ~ —•• — — — _„~~....^~~-.~.~. 

Fluor  Corporation,  John  P.  McLaughfm,  Corico  Corporation;  Contract  SohAions,  Inc.;  Corico ; .... 

Vanstar  Corporation,  Malbert  Smith,  III,  Contract  Data  Services,  Inc - 

Vanstar  Corporation,  A.  Jackson  Stenner,  Contract  Data  Services,  Inc ~ ~ 

NGC  Corporation,  Chevron  Corporation,  Venice  Gathering  Company _ _ - 

Nextel  Communications.  Inc.,  Dr.  Ra^endra  Singh,  Wireless  Ventures  of  Brazil,  Inc.  (a  U.S.  issurer)  

H^ledPartners,  Inc.,  Summit  Medical  Group,  P.A.,  Summit  Medical  Group,  P.A « 

Pacific  Gas  and  Electric  Company,  Edisto  Resources  Corporation,  Energy  Source,  Inc;  Energy  Source  Can- 


ada. Inc 


Vincent  D.  Rinaidi,  Provident  Bancorp.,  Inc.,  Provident  Bancorp.,  Inc  ~ 

Federal  Express  Corporation,  AMR  Corporation — 

Hellman  &  Friedman  Capital  Partners,  IM.  LP,  Young  &  Rubicam  HoWhgs.  Inc.,  Young  &  Rubicam  HoWngs, 


Inc 


The  Ogden  Newspapers,  Inc..  Kenneth  R.  Thomson.  Thomson  Newspapers,  Inc ~ 

Kenneth  R.  Thomson,  The  Ogden  Newspapers,  Inc.,  Ogden  Newspapers  of  Wisconsin,  Inc  .. 

First  Bank  System,  Ina,  Comerica  Incorporated,  Comerica  Incorporated 

AlhedStgna)  Inc.,  Diagnostics  HoWings,  Inc..  Burdick  &  Jackson,  Inc 

Anheuser-Busch  Cornpanies  Inc.,  Gnjpo  Modelo,  S.A.  de  C.V.  (a  Mexican  company),  Grupo  Models  and  Dibto, 


SA  de  CV 


Wilkx}x  &  GitJbs.  Inc..  Nei  A.  Macpherson.  Macpherson  Meistergram,  Inc.;  Geoffrey  E.  Macpherson 

Atmos  Energy  Corporatwn,  United  Cities  Gas  Company,  United  Cities  Gas  Company  

David  D.  Smith,  Louis  A.  Cohen,  Magna  Financial  Corporatkjn 

Cox  Enterprises,  Inc.,  HoJlinger  Inc.,  a  Canadian  company,  American  Publishing  Company ■. 

HoUinger  Inc..  Kenneth  R.  Thomson,  Thomson  Newspapers.  Inc  - ; — 

Kenneth  R.  Thomson,  Holinger  Inc.,  American  Publishing  Company „ 

Allied  Coltoids  Group  PLC,  CPS  Chemical  Co.,  Inc.,  CPS  Chemwal  Co.,  Inc 

Simmonds  Capital  Limited  (a  Canadian  company),  INTEX  Diversified  Corporatwn,  INTEX  Diversified  Corpora- 
tion   — 

Securicor  PLC,  INTEX  Diversified  Corporation,  INTEX  Diversified  Corporation  . — 

INTEK  Diversified  Corporatwn,  Securicor  PLC,  Securicor  Radiocoms  Limited 

Clear  Channel  Communications,  Inc.,  Tichenor  Media  Systems,  Inc.,  Tichenor  Media  Systems,  Inc 

University  of  Pittstxirgh  Medical  Center  System,  Shadyskte  Health  Educatkxi  and  Research  Corporation, 

Shadyskle  Health  Educatwn  and  Ftesearch  Corporatkxi  

Hicks,  Muse.  Tate  &  Furst  Equity  FundNig  III,  LP.,  Osbom  Communications  Corporation,  Osbom  CommunKa- 

tkx»s  Corporation  _ _ -'— 

George  S.  Hofmeister,  Mark  T.  Megge,  Canon  &  Company  — i. 

Kirtland  Capital  Partners  II,  LP..  Rimer  Anstalt,  PVC  Container  Corporatkjn 

Swiss  Reinsurance  Company,  Natwnal  Life  Insurance  Company,  LSW  Natk)nal  HoWings,  Inc  

New  England  Growth  Furxl  I,  L.P.,  The  Stanley  Works,  Star^ley  Home  Automaton,  Inc _.. 

Tele-Communicatkjns,  Inc,  Tele-Communicatkjns,  Inc.,  TV  Gukle  On-Screen,  a  partnership „ 

Tele<k)mmunicatk)ns.  Ina,  The  News  Corporation  Limited,  an  Australan  company,  TV  Guide  On-Screen,  a 

partnerstiip • 

Daniel  K.  Frierson,  Shelter  Components  Corporation,  Danut)e  Carpet  MiMs,  Irtc  ....„_. ... — .......... 

AocuStaff  Incorporated,  TravCorps  Corporatwn,  TravCorps  Corporation :r. 

General  Electric  Company,  The  Ziegler  Companies.  Inc.,  Ziegler  Leasing  Corporation  

Gerwrai  Electric  Company,  American  Auto  FwKling  Corporatkxi,  Amerkan  Auto  Funding  Corporatkm 

The  Robert  Plan  Corporatkjn,  Royal  &  Sun  Alliance  Insurance  Group,  PLC  (UK  Corp.),  Newark  Insurance 


Company 

The  Clayton  &  Dubilier  Private  Equity  Fund  IV,  LP.,  Ace  Electric  Supply  Company,  Ace  Electric  Supply  Com- 
pany 


Nabors  Industries,  Inc.,  I^obto  Drilling  Corporatwn,  Noble  Oriling  Corporatkjn  

Peira  and  Shaheen  Voting  Tnjst-Agreement  dated  4/3(y92,  Johnny  A.  West.  Sunrise  Carpet  Ind..  Inc.,  B&H 

Hokjings.  Inc.,  Whitecres 

Daewood  Electronws,  Co.,  Ltd.,  Lagardere  SCA,  TtX)mson  Multimedia  S.A  

Degussa  AG,  George  D.  Beharakis,  Muro  Ptiarmaceutwal,  Inc  - 

George  D.  Behrakis,  Degussa  AG,  Degussa  AG _ - 

Loving  Enterprises,  Inc.,  Powell  Duffryn  pte,  Powell  Duflryn  Terminals,  Inc  « 

"Thyssen  Aktiengesellschaft  (a  Gennan  company).  Copper  and  Brass  Sales,  Ina.  Copper  and  Brass  Sales,  Inc 

KoninWijke  Van  Ommeren  NV,  Powel  Duffryn,  pic,  Powell  Duffryn  Terminals  Inc  „ 

Furxl  American  Enterpnses  HokJings.  Inc.,  National  Grange  Mutal  Insurance  Company,  Main  Street  America 

HoUings,  Inc _ ~ 

Northern  States  Power  Company,  Compania  Boliviana  de  Energia  Bectrica.  SA.  Compania  Boliviana  de 

tn^fQIcl  tl6CtnC3»  o.A ........,,,,,.,,„.•■••«••••■•••••••••.•«•■■»•■■-•-•••«••••-•••••-••«•••••••••-•"••••••*••• 

George  Koch  Sons,  Inc.,  Marco  Sales,  Inc..  Marco  Sales,  Inc _ » ~ 

The  GokJman  Sachs  Group,  L.P..  Herbert  E.  Ehlers,  Liberty  Investment  Management  

BrunswKk  Corporatwn,  Metropolitan  Life  Insurance  Comjaany,  Metropolitan  Lite  Insurance  Company,  igloo 
HokSngs,  Inc .- *. — • 


PMNNo. 


97-0408 
97-0410 
97-0415 

97-0419 
97-0423 
97-0430 
97-0431 
97-0432 
97-0434 
97-0438 

97-0444 
97-0447 
97-0458 

97-0292 
97-0313 
97-0320 
97-0363 
97-0372 

97-0383 
97-0387 
97-0392 
97-0446 
97-0284 
97-0285 
97-0286 
97-0362 

97-0452 
97-0454 
97-0455 
97-0047 

97-0334 

97-0388 
97-0439 
97-0465 
97-0478 
97-0338 
97-0339 

97-0340 
97-0367 
97-0427 
97-0445 
97-0450 

97-0451 

97-0453 
97-0457 

97-0461 
97-0467 
97-0468 
97-0469 
97-0479 
97-0480 
97-0484 

97-0485 

97-0486 
97-0497 
97-0500 

97-0502 


Date  termi- 
nated 


11/25/96 
11/25/96 
11/25/96 

11/25/96 
11/25/96 
11/25/96 
11/25/96 
11/25/96 
11/25/96 
11/25/96 

11/25/96 
11/25/96 
11/25«6 

11/26/96 
11/26/96 
11/26/96 
11/26/96 
11/26/96 

11/26/96 
11/26/96 
11/26/96 
11/26/96 
11/27/96 
11/27/36 
11/27/96 
1 1/27/96 

12/03/96 
12A)3/96 
12/03/96 
12/04/96 

12/04/96 

12/04/96 
12/04/96 
12/04/96 
12A)4/96 
12/05/96 
12A)5/96 

12/05/96 
12/05/96 
12/05/96 
12/05/96 
12/05/96 

12A)5/96 

12/05/96 
12/05/96 

12/05/96 
12/05/96 
12/05/96 
12/05/96 
12/05/96 
12/05/96 
12A)5/96 

12/05/96 

12/05/96 
12/05/96 
12/05/96 

12/05/96 
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Transactions  Granted  Early  Termination  Between:  1 12596  and  120696— Continued 


Name  of  acquiring  person,  name  of  acquired  person,  name  of  acquired  eotty 

PMNNo. 

Date  termi- 
nated 

The  Gordon  Gray  1956  Living  Tnjst,  InterMedia  Partners.  L.P.,  Kauai  CabteVision,  L.P 

Mercury  General  Ckxporation,  Wlliam  M.  Cameron,  American  Fidelity  Insurance  Company 

Mercury  General  Corjx)ration,  Lynda  L.  Cameron,  American  Fidelity  Insurance  Company 

97-0610 
97-0511 
97-0512 
97-05 r7 
97-0518 
97-0520 
97-0523 
97-0526 
97-0507 
-    97-0625 

12A)5/96 
12A)S/96 
12/05/96 

Ronald  W.  BurWe,  The  Starkman  Family  Tnist,  Jenry's  Famous  Deli,  tnc ,„ 

Unitrin,  Inc.,  Gregory  M.  Sh^iard  and  Tracy  M.  Shepard,  Union  Automobile  Indemnity  Company _ 

Bemis  Company,  Inc.,  Paramount  Packaging,  L.L.C..  Paramount  Packaging,  L.L.C _ 

American  Financial  Group,  Inc.,  American  Eagle  Group,  Inc.,  American  Eagle  Group,  Inc  

12A)5^ 
12A)6/96 
12A)5/96 
12/05/96 

Bemis  Company,  Inc.,  Paramount  Packaging  Corporation,  Paramount  Packaging  Corporation  . 

Ryder  System,  Inc.,  Leiand  E.G.  Larson,  School  Bus  Services,  Inc 

12AJ5/96 
12/06/96 

MEI  Holdings,  LP.,  Mountasia  Entertainment  Intematkmal,  Inc.,  Mountasia  Entertainment  Intematkxial,  Inc  ..... 

12A)6/g6 

FOR  FURTHER  INFORMATION  CONTACT: 
Sandra  M.  Peay  or  Parcellena  P. 
Fielding,  contact  representatives — 
Federal  Trade  Commission,  Premerger 
Notification  Qffice,  Bureau  of 
Competition,  room  303,  Washington, 
D.C.  20580,  (202)  326-3100. 

By  Direction  of  the  Commission. 
Donald  S.  Clark, 
Secretary. 
|FR  Doc.  9&-32665  Filed  12-23-96;  8:45  ami 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration  . 
pocket  No.  96N-0458] 

Agency  information  Coflectlori 
Activities:  Proposed  Collection; 
Comment  Request;  Extension 

AGENCY:  Food  and  Drug  Administration, 

HHS. 

action:  Notice. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  announcing  an 
opportunity  for  public  comment  on  the 
proposed  collection  of  certain 
information  by  the  agency.  Under  the 
Paperwork  Reduction  Act  of  1995, 
Federal  agencies  are  required  to  publish 
notice  in  the  Federal  Register  ^ 

concerning  each  proposed  collection  of 
information,  including  each  proposed 
extension  of  an  existing  collection  of 
information,  and  to  allow  60  days  for 
public  comment  in  response  to  the 
notice.  This  notice  solicits  comments  on 
requirements  relating  to  the  affirmation 
of  generally  recogni^d  as  safe  (GRAS) 
substances. 

DATES:  Submit  written  comments  on  the 
collection  of  information  by  February 
24, 1997. 

ADDRESSES:  Submit  written  comments 
on  the  collection  of  information  to  the 
Dockets  Management  Branch  (HFA- 
305),  Food  and  Drug  Administration, 


12420  Parklavm  Dr.,  rm.  1-23. 
Rockville,  MD  20857.  All  comments 
should  be  identified  with  the  docket 
number  found  in  brackets  in  the 
heading  of  this  document. 
FOR  FURTHER  INFORMATION  CONTACT: 
Margaret  R.  Wolff,  Office  of  Information 
Resources  Management  (HFA-250), 
Food  and  Drug  Administration,  5600 
Fishers  Lane,  rm.  16B-19,  Rockville, 
MD  20857,  301-827-1223. 
SUPPLBMENTARY  INFORMATION:  Under  the 
Paperwork  Reduction  Act  of  1995  (the 
PRA)  (44  U.S.C.  3501-3520),  Federal 
agencies  must  obtain  approval  ht)m  the 
Office  of  Management  and  Budget 
(OMB)  for  each  collection  of 
information  they  conduct  or  sponsor. 
"Collection  of  information"  is  defined 
in  44  U.S.C.  3502(3)  and  5  CFR 
1320.3(c)  and  includes  agency  requests 
or  requirements  that  members  of  the 
public  submit  reports,  keep  records,  or 
provide  information  to  a  third  party. 
Section  3506(c)(2)(A)  of  the  PRA  (44 
U.S.C.  3506(c)(2)(A))  requires  Federal 
agencies  to  provide  a  60-day  notice  in 
the  Federal  Register  concerning  each 
proposed  collection  of  information, 
including  each  proposed  extension  of  an 
existing  collection  of  information, 
before  submitting  the  collection  to  OMB 
for  approval.  To  comply  with  this 
requirement,  FDA  is  publishing  notice 
of  the  proposed  collection  of 
-information  listed  below. 

With  respect  to  the  following 
collection  of  information,  FDA  invites 
comments  on:  (1)  Whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  FDA's 
functions,  including  whether  the 
information  will  have  practical  utility; 

(2)  the  accuracy  of  FDA's  estimate  of  the 
burden  of  the  proposed  collection  of 
information,  including  the  validity  of 
the  methodology  and  assumptions  used; 

(3)  ways  to  enhance  the  quality,  utility, 
and  clarity  of  the  information  to  be 
collected;  and  (4)  ways  to  minimize  tke 
burden  of  the  collection  of  information 
on  respondents,  including  through  the 


use  of  automated  collection  techniques, 
when  appropriate,  and  other  forms  of 
information  technology. 

Afiinnation  of  Generally  Recognized  As 
Safe  (GRAS)  Status  (21  CFR 
170.35(cMl))— (OMB  Control  Number 
0910-0132)— Extension 

Under  authority  of  sections  201,  402. 
409,  and  701  of  the  act  (21  U.S.C.  321. 
342,  348,  and  371),  FDA  reviews 
petitions  for  affirmation  as  GRAS  which 
are  submitted  on  a  voluntary  basis  by 
the  food  industry  and  other  interested 
parties.  Under  section  409  of  the  act  (21 
U.S.C.  348),  the  agency  has  the  authority 
to  regulate  food  additives.  Section 
201(s)  of  the  act  (21  U.S.C.  321(s)), 
defines  "food  additive"  and  expressly 
excludes  from  the  definition  sul)stances 
generally  recognized  as  safe  for  use  in 
food. 

Specifically  under  section  201(s)  of 
the  act,  a  sut^tance  is  GRAS  if  it  is 
generally  recognized  among  experts 
qualified  by  scientific  training  and 
experience  to  evaluate  its  safety,  to  be 
safe  through  either  scientific  procedures 
or  common  use  in  food.  The  act  has 
historically  been  interpreted  to  permit 
food  manufacturers  to  make  their  own 
determination  that  use  of  a  substance  in 
food  is  GRAS.  To  implement  the  GRAS 
provisions  of  the  act,  FDA  has  issued 
procedural  regulations  imder 
§  170.35(c)(1).  These  regulations 
establish  a  process  by  which  a  person 
may  obtain  FDA  concurrence  with  a 
GRAS  determination;  this  concurrence 
is  referred  to  as  "GRAS  affirmation." 
These  regulations  set  forth  the 
information  to  be  submitted  to  FDA  to 
obtain  agency  concurrence  that  a 
substance  is  GRAS  (§  170.35(c)(1)). 

GRAS  petitions  are  reviewed  by  FDA 
to  ascertain  whether  the  available  data 
establish  that  the  intended  use  of  the 
substance  is  GRAS  based  upon  either  a 
history  of  the  safe  use  of  the  substance, 
or  upon  widely  available  safety  data 
(scientific  procedures).  The  GRAS 
affirmation  process  is  a  voluntary  one, 
and  there  is  some  risk  that  FDA  may  not 
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agree  with  the  petitioner's  GRAS 
determination.  The  GRAS  petition 
process  does  provide  a  public  procedure 
for  coordinating  GRAS  determinations. 
The  process  reduces  the  potential  for 


public  health  problems  when'--   -'*^:' 
substances  are  marketed  based  upon 
unwarranted  safety  determinations  and 
allows  a  food  manufacturer  to  rely  on 


the  lawful  status  of  a  substance  that  has 
been  affirmed  by  FDA  as  GRAS. 

FDA  estimates  the  burden  of  this, 
collection  of  information  as  follows: 


Estimated  Annual  Reporting  Burden 

21  CFR  Section 

No.  of 
Respondents 

Annual 

Frequency  per 

Response 

Total  Annual 
Responses 

Hours  per 
Response 

Total  Hours 

170J6(cM1) 

5 

1 

5 

2614  (avg.) 

13.070 

There  are  no  capital  costs  or  operating  and  maintenance  costs  associated  witti  tNs  collection. 


This  estimate  is  based  on  the  number 
of  GRAS  affirmation  petitions  received 
in  1995.  Although  the  burden  varies 
with  the  type,  size,  and  complexity  of 
the  petition  submitted,  GRAS  petitions 
may  involve  analytical  work  and 
analysis  of  appropriate  toxicological 
studies,  as  well  as  the  work  of  drafting 
the  petition  itself. 

Since  1980,  FDA  has  not  received  any 
petitions  for  affirmation  of  GRAS  status 
under  21 

CFR  part  186 — Indirect  Food  Substances 
Affirmed  As  Generally  Recognized  As 
Safe.  Section  184.1(a)  (21  CFR  184.1(a)) 
affirms  the  use  of  those  substances 
affirmed  as  GRAS  in  21  CFR  part  184— 
Direct  Food  Substances  Affirmed  As 
Generally  Recognized  As  Safe,  for  use  as 
indirect  food  ingredients. 

Dated:  December  13, 1996. 
William  K.  Hubbaid. 
Associate  Commissioner  for  Policy 
Coordination. 

jFR  Doc.  96-32551  Filed  12-23-96;  8:45  am] 
aiuMa  cooe4iw-oi-r 


(Docket  No.  96N-O407] 

Agency  Information  Collection 
Activities;  Submission  for  0MB 
Review;  Comment  Request 

AQBICY:  Food  and  Drug  Administration, 

HHS. 

ACTION:  Notice. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  announcing 


that  the  proposed  collection  of 
information  listed  below  has  been 
submitted  to  the  Office  of  Management 
and  Budget  (OMB)  for  review  and 
clearance  under  the  Paperwork 
Reduction  Act  of  1995. 
DATES:  Submit  written  comments  on  the 
collection  of  information  by  January  23, 
1997. 

ADDRESSES:  Submit  written  comments 
on  the  collection  of  information  to  the 
Office  of  Information  and  Regulatory 
Affairs,  OMB.  New  Executive  Office 
BIdg.,  725'l7th  St.  NW..  rm.  10235. 
Washington.  DC.  20503.  Attn:  Desk 
Officer  for  FDA. 

FOR  FURTHER  INFORMATION  CONTACT: 
Geraldine  M.  Hogan.  Office  of 
Information  Resources  Management 
(HFA-250),  Food  and  Drug 
Administration,  5600  Fishers  Lane,  rm. 
16B-19.  Rockville,  MD  20857,  301-827- 
1481. 

SUPPLEMENTARY  MFORMATKM:  In 
compliance  with  section  3507  of  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3507).  FDA  has  submitted  the 
following  proposed  collection  of 
information  to  OMB  for  review  and 
clearance. 

Gender  Differences  in  Perception  of 
Risks  Communicated  by  Prescription 
and  Over-the-Counter  (OTC)  Drug 
Labeb 

Section  1701(a)(4)  of  the  Public 
Heelth  Service  Act  (42  U.S.C. 
300u(a)(4))  authorizes  FDA  to  conduct 
research  relating  to  health  information. 


The  Marketing  Practices  and 
Communications  Branch  of  FDA's 
Division  of  Drug  Marketing, 
Advertising,  and  Communications  is 
studying  the  effectiveness  of  various 
formats  for  the  presentation  of  risk  and 
benefit  information  for  OTC  and 
prescription  drugs  to  male  and  female 
patients  through  patient  labeling.  To 
gain  information  about  the  value  and 
utility  of  benefit  and  risk  information 
presented  in  several  formats,  three 
studies  will  be  undertaken.  In  each 
study  subjects  will  examine  materials 
varied  by  one  or  more  risk  formatting 
variables  for  one  prescription  and  one 
OTC  drug.  Subjects  will  be  recruited  at 
large  shopping  malls.  They  will  be 
brought  to  a  private  interview  room 
where  they  will  examine  the  materials, 
and  a  structured  interview  will  be 
conducted.  Equal  numbers  of  subjects  of 
each  gender  will  be  included  in  each 
study.  In  addition,  there  will  be  a 
control  group  for  each  study  that 
receives  "no-risk"  information  labels  for 
the  drugs.  The  original  study  design  was 
to  use  male-oriented  and  female- 
oriented  drugs  with  2,700  respondents. 
Based  on  focus  group  responses,  the 
design  was  refined.  It  was  determined 
that  more  accurate  information  would 
be  obtained  by  assessing  males'  and 
females'  responses  to  gender-neutral 
drugs.  Accordingly,  the  sample  size  has 
been  reduced  to  960.  The  annual 
estimated  hour  burden  for  respondents 
is  480  hours. 


ESTIMATED  ANNUAL  REPORTING  BURDEN 

No.  o(  Respondents 

Annual 

Frequency  per 

Response 

Total  Annual 
Responses 

Hours  per 
Response 

Total  Hours 

960 

1 

1 

0.5 

480 

There  are  no  capital  costs  or  operating  and  maintenance  costs  associated  with  this  collection. 
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Dated:  Doceinber  19, 1996. 

WiUiam  K.Hubbard. 

Associate  Commissioner  for  Policy  >  ^ 

Coordination.  i 

(FR  Doc.  96-32684  Filed  12-23-96;  8:45  am) 

BIUJNG  CODE  4t«>-01-F 


[Docket  No.  960-0427] 

Compliance  Policy  Guide;  Revocation 

V     AGENCY:  Food  and  Drug  Administration, 
\HHS. 


A&jTON: 


Notice. 


summary:  The  Food  and  Drug 
Admifnistration  (FDA)  is  announcing  the 
revocjation  of  Compliance  Policy  Guide 
(CPG)  Section  540.400.  "Shrimp— Fresh 
or  Frozen.  Raw,  Headless,  Peeled  or 
Breaded — ^Adulteration  Involving 
^£«composition  (CPG  7108.11),"  because 
I  it  no  longer  reflects  agency  policy.  This 
)  action  is  being  taken  to  ensure  that 
FDA's  CPG's  accurately  reflect  agency 
policy  and  to  limit  misinterpretation 
and  confusion. 

FOR  FURTHER  INFORMATION  CONTACT: 
Mary  I.  Snyder,  Center  for  Food  Safety 
and  Applied  Nutrition  (HFS-415),  Food 
and  Drug  Administration,  200  CSt.  SW., 
Washington,  DC  20204,  202-418-3160. 

SUPPLBNENTARY  INFORiMATION:  FDA  is 
revolting  CPG  Section  540.400, 
"Shrimp — Fresh  or  Frozen,  Raw, 
Headless,  Peeled  or  Breaded — 
Adulteration  Involving  Decomposition 
(CPG  7108.11),"  because  it  no  longer 
reflects  agency  policy.  This  CPG 
provides  regulatory  guidance  on  when 
shrimp  is  determined  to  be 
decomposed.  Section  540.400  sets  out 
criteria  for  deciding  whether  to  initiate 
regulatory  action  based  on  the  results  of 
organoleptic  and  indole  analyses  of 
shrimp. 

FDA's  experience  with  this  CPG  as 
guidance  has  shown  that  the  CPG  is 
subject  to  misinterpretation  by  tho$e 
within  and  outside  the  agency.  To 
correct  this  problem,  FDA  has  decided 
to  revoke  this  CPG.  Until  such  time  as 
the  agency  develops  appropriate  new 
guidance,  it  intends  to  use  any 
appropriate  method  of  analysis  for 
examining  shrimp  and  to  review 
recommendations  for  regulatory  action 
against  decomposed  shrimp  on  a  case- 
by-case  basis. 

FDA  publishes  its  CPG's  to  present 
the  agency's  current  thinking  on  issues 
that  are  before  the  agency.  CPG's  do  not 
create  or  confar  any  rights  for,  or  on,  any 
person  and  do  not  operate  to  bind  FDA 
or  the  public. 


Dated:  December  13,1996. 
Gary  Dykstra, 

Acting  Associate  Commissioner  for      '* 
Regulatory  Affairs. 

(FR  Doc.  96-32548  Filed  12-23-96;  8:45  ami 

aiLUNG  CODE  41«M)1-F 


^    [Docket  No.  96D-036q 


Guidance  for  the  Content  of  Premaiicet 
Submissions  for  Medical  Devices 
Containing  Software;  Availability 

AGENCY:  Food  and  Drug  Administration. 

HHS. 

ACTION:  Notice. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  announcing  the 
availability  of  a  draft  guidance  entitled 
"ODE  Guidance  for  the  Content  of 
Premarket  Submissions  for  Medical 
Devices  Containing  Software."  The  draft 
guidance  is  not  final  nor  is  it  in  effect 
at  this  time.  This  guidance  is  available 
for  comment  and  will  eventually  replace 
the  "Reviewer  Guidance  for  Computer 
Controlled  Medical  Devices  Undergoing 
510(k)  Review"  that  was  issued  in  1991 
(the  1991  draft  guidance).  This  new 
draft  guidance  discusses  the  key 
elements  reviewers  look  for  in 
premarket  medical  device  software 
submissions  and  provides  a  common 
baseline  from  which  l)oth  manufacturers 
and  scientific  reviewers  can  operate. 
The  new  draft  guidance  is  intended  to 
provide  applicants  specific  additional 
directions  regarding  information  and 
data  that  should  be  submitted  to  FDA  in 
a  510(k)  submission  for  medical  device 
software. 

DATES:  Submit  written  comments  by 
January  23,  1997. 

ADDRESSES:  Submit  written  requests  for 
single  copies  of  the  draft  guidance 
entitled  "ODE  Guidance  for  the  Content 
of  Premarket  Submissions  for  Medical 
Devices  Containing  Software"  to  the 
Division  of  Small  Manufacturers 
Assistance  {HFZ-220),  Center  for 
Devices  and  Radiological  Health 
(CDRH),  Food  and  Drug  Administration, 
5600  Fishers  Lane.  Rockville,  MD 
20857,  301-443-0806  (outside  MD  1- 
800-638-2041).  Send  two  self- 
addressed  adhesive  labels  to  assist  that 
ofTice  in  processing  your  requests. 
Persons  with  access  to  the  Internet  may 
obtain  the  new  draft  guidance  via  the 
Worid  Wide  Web  at  http:// 
www.fda.gov/cdrh/ode/dtswguid.html. 
The  new  draft  guidance  may  also  be 
obtained  by  calling  the  CDRH  Facts-On- 
Demand  system  at  800-899-0381  or 
301-827-0111  from  a  fax  machine  with 
a  touch-tone  telephone  attached  or  built 
in.  At  the  first  voice  prompt  press  1  to 
access  DSMA  Facts,  at  the  second  voice 


prompt  press  2,  and  enter  Shelf^  616 
followed  by  the  pound  sign  (#).  Then 
follow  the  remaining  voice  prompts  to 
complete  your  request.  Submit  written 
comments  on  "ODE  Guidance  for  the 
Content  of  Premarket  Submissions  for 
Medical  Devices  Containing  Software" 
to  the  Dockets  Management  Branch 
(HFA-305),  Food  and  Drug 
Administration,  12420  Parklawn  Dr., 
rm.  1-23,  Rockville,  MD  20857. 
Requests  and  comments  should  be 
identified  with  the  docket  number 
found  in  brackets  in  the  heading  of  this 
document.  A  copy  of  "ODE  Guidance 
for  the  Content  of  Premarket 
Submissions  for  Medical  Devices 
Containing  Software"  and  received 
comments  are  available  for  public 
examination  in  the  Dockets 
Management  Branch  between  9  a.m.  and 
4  p.m.,  Monday  through  Friday. 
FOR  FURTHER  INFORMATION  CONTACT: 
Joanna  H.  Weitershausen,  Center  for 
Devices  and  Radiological  Health  (HFZ- 
450),  Food  and  Drug  Administration. 
9200  Corporate  Blvd.,  Rockville,  MD 
20850,  301-443-8609. 
SUPPLBMBfTARY  INFORMATION:  The  final 
version  of  this  guidance  will  provide 
'guidance  concerning  regulatory  review 
of  premarket  medical  device  software 
submissions  under.section  510(k)  of  the 
Federal  Food,  Drug,  and  Cosmetic  Act 
(21  U.S.C.  360(k))  (the  act).  The  new 
draft  guidance  has  been  developed  to 
clarify  the  existing  guidance.  Through 
using  the  1991  draft  guidance  for  the 
last  4  years,  FDA  has  gained  experience 
in  applying  guidance  to  510(k) 
submissions  for  medical  devices  using 
software.  Comments  were  received  from 
both  manufacturers  and  scientific 
reviewers  and  have  been  incorporated 
into  the  new  draft  guidance.  By 
clarifying  the  guidance,  the  agency 
hopes  to  receive  a  larger  percentage  of 
complete  premarket  submissions  upon 
submittal.  This  will  avoid  the  need  for' 
additional  information  requests  which 
are  time  consuming  for  both  FDA  and 
manufacturers.  In  addition,  the 
guidance  has  been  updated  to  be 
consistent  with  emerging  international 
consensus  standards  such  as  JEC  601-1- 
4  and  ISO  9000. 

The  process  for  determining  the  level 
of  concern  (i.e.,  the  severity  of  risk  that 
a  device  could  permit  or  inflict  on  a 
patient  or  operator  as  a  result  of  latent 
failures,  design  flaws,  or  using  the 
device)  for  medical  device  software,  as 
discussed  in  the  1991  draft  guidance, 
caused  confusion  for  both  FI)A 
scientific  reviewers  and  the  medical 
device  industry.  Section  3  of  the  new 
draft  guidance  updates  this  process. 
However,  the  agency  realizes  that  other 
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options  exist;  these  options  are 
identified  in  Attachment  2  of  a  letter 
included  with  the  new  draft  guidance. 
Comments  on  the  new  draft  guidance 
should  indicate  and  explain  the 
option(s)  preferred. 

On  May  17, 1995,  the  new  draft 
guidance  was  presented  at  the  bidiana 
Medical  Device  Manufacturers  Council 
seminar.  This  seminar  focused  on  the 
development  of  medical  device  software 
in  a  regulated  environment.  The  new 
draft  guidance  was  again  presented  on 
September  21, 1995,  at  the  19th  Annual 
Regulatory  Afiiairs  Professional  Society 
Exhibition  and  Conference. 

The  intent  of  the  final  version  of  this 
guidance  will  be  to  provide  applicants 
specific  additional  directions  regarding 
information  and  data  that  should  be 
submitted  to  FDA  in  a  510(k) 
submission  for  medical  device  software. 

This  guidance,  when  finalized,  will 
apply  to  all  software,  which  includes 
embedded  software,  operator  assisted 
software,  and  software  accessories  to 
medical  devices.  The  new  draft 
guidance  excludes  pure  hospital .  - 
information  systems  and  manufacturing 
process  control  software.  -^ 

Although  this  guidance  does  not 
create  or  confer  any  rights  on  or  for  any 
person  and  does  not  operate  to  bind  the 
agency  in  any  way,  it  does  represent 
FDA's  current  thinking  on  the  content  of 
premarket  submissions  for  medical 
devices  containing  software. 

Interested  persons  may,  on  or  before 
January  23, 1997,  submit  to  the  Dockets 
Management  Branch  (address  above) 
written  comments  on  the  "ODE 
Guidance  for  the  Contdnt  of  Premarket 
Submission  for  Medical  Devices 
Containing  Software."  Comments 
should:  (1)  Refiar  to  specific  line 
numbers,  sections,  and  page  numbers  in 
the  document;  (2)  discuss  the  issue;  and 
(3)  propose  a  recommended  change. 
Two  copies  of  any  comments  are  to  be 
submitted,  except  that  individuals  may 
submit  one  copy.  Comments  are  to  be 


identified  with  the  docket  number 
found  in  brackets  in  the  heading  of  this 
document.  "Hie  new  draft  guidance  and 
received  comments  may  be  seen  in  the 
Dockets  Management  Branch  between  9 
a.m.  and  4  p.m.,  Monday  through 
Friday.  Received  comments  will  be 
considered  in  determining  whether 
further  revisions  to  the  draft  guidance 
are  warranted. 

Dated:  December  13, 1996. 
WilliaB  B.  Schnltz. 
Deputy  Commissioner  for  Policy. ' 
[FR  Doc.  96-32683  Filed  12-23-96: 8:45  ami 

BHJJNQ  COM  41«-«1-F 


Health  Reaources  and  Servlcea 
Administration 

Notice  of  Filing  of  Annual  Report  of 
Federal  Advtaory  Commlttaa 

Notice  is  hereby  given  that  pursuant 
to  section  13  of  Public  Law  92-463,  the 
Annual  Report  for  the  following  Health 
Resources  and  Services 
Administration's  Federal  Adviswy 
Committee  has  been  filed  with  the 
Library  of  Congress: 

National  Advisory  Council  on  Nurse 
Education  and  Practice  Copies  are 
available  to  the  public  for  inspection  at 
the  Library  of  Congress  Newspaper  and 
Current  Periodical  Reading  Room,  Room 
1026,  Thomas  Jefferson  Building, 
Second  Street  and  Independence 
Avenue.  S.E.,  Washington,  D.C.  Copies 
may  be  obtained  from:  Melaine 
Timberlake,  Executive  Secretary, 
National  Advisory  Council  on  Nurse 
Education  and  Practice,  Room  9-36, 
Parklawn  Building,  5600  Fishers  Lane, 
Rockville,  Maryland  20857,  Telephone 
(301)443-5786. 

Dated:  December  19, 1996. 
Jadde  E.  Baum, 

Advisory  Committee  Management  Officer, 
HRSA. 
IFR  Doc.  96-32685  Filed  12-23-96:  8:45  am) 

BtLUNQ  COOe  41«>-1S-P 

Estimates  of  Annualized  Hour  Burden 


Agency  Information  Coiiectlon 
Activities:  Sulmission  lor  0MB 
Review;  Comment  Request 

Periodically,  the  Health  Resources 
and  Services  Administration  (HRSA) 
publishes  abstracts  of  information 
collection  requests  under  review  by  the 
Office  of  Management  and  Budget,  in 
compliance  with  the  Paperwork 
ReductiMi  Act  of  1995  (44  U.S.C 
Chapter  35).  To  request  a  copy  of  the 
clearance  requests  submitted  to  OMB  for 
review,  call  the  HRSA  Reports 
Clearance  Office  on  (301)-443-1129. 

The  following  request  has  been 
submitted  to  the  Office  of  Management 
and  Budget  for  review  under  the 
Paperwork  Reduction  Act  of  1995:  . 

The  National  Health  Service  Corps 
(NHSC)  Application  Process  (OMB  No. 
0915-0146);  Revision  and  Extension 

The  National  Health  Service  Corps 
(NHSQ  Scholarship  Program  was 
established  to  help  alleviate  the 
geographical  and  specialty 
maldistribution  of  physicians  and  other 
health  practitionera  in  the  United  States. 
Under  this  program,  health  professions 
students  are  offered  scholarships  in 
return  for  service  in  a  federally- 
designated  Health  Professional  Shortage 
Area  (HPSA). 

In  an  effort  to  improve  the  procedures 
for  selecting  NHSC  scholars,  a  revised 
application  process  was  pilot  tested  in 
the  spring  of  1996.  The  revised 
application  process  is  designed  to 
broaden  the  scope  of  the  information 
available  on  applicants  in  order  to 
improve  the  Agency's  abiUty  to  identify 
those  applicants  with  the  greatest 
potential  to  fulfill  the  objectives  of  the 
Scholarship  Program.  OMB  approval  is  . 
now  being  requested  for  full-scale 
implementation  of  the  revised 
application  process. 


Form  name 


Application 
Intefview . ... 


Numt>er  of 
respondents 


3000 

900 


Responses 
per  re- 
spondent 


Hours  per  re- 
sponse 


1.0 
1.87 


Total  bur- 
den hours 


3000 

1500 


Estimated  Total  Annual  Burden:  4500 
houra.  The  interview  burden  includes  1 
hour  for  travel  time  to  the  interview  site. 

Written  comments  and 
recommendations  concerning  the 
proposed  information  collection  should 
be  sent  within  30  days  of  this  notice  to: 


Virginia  Huth,  Human  Resources  and 
Housing  Branch,  Office  of  Management 
and  Budget,  New  Executive  Office 
Building,  Room  10235,  Washington, 
D.C.  20503. 


Dated:  December  18. 1996. 
I.  Henry  Monies, 

Associate  Administrator  for  Policy 

Coordination. 

IFR  Doc.  96-32686  Filed  12-23-96;  8:45  am] 
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PubHc  Health  Service 

Nationai  Institutes  of  Health;  Proposed 
Data  Collection;  Comment  Request; 
Validation  of  a  New  Food  Frequency 
Questionnaira  ^    . 

SUMMARY:  In  compliance  with  the 
requirement  of  Section  3506(c)(2)(A)  of 
the  Paperwork  Reduction  Act  of  1995 
for  opportunity  for  public  comment  on 
proposed  data  collection  projects,  the 
National  Institutes  of  Health  (NIH). 
National  Cancer  Institute  (NQ)  will 
publish  periodic  summaries  of  proposed 
projects  to  be  submitted  to  the  Office  of 


Management  and  Budget  (OMB)  for 
review  and  approval.        ^  ^    ■■'  * 

Proposed  CoUection 

Title:  Validation  of  a  New  Frequency 
Questionnaire. 

Type  of  Information  Collection 
Request:  New. 

Need  and  use  of  Infoanation 
Collection:  The  agency  conducts  and 
funds  studies  examining  the 
relationship  between  diet  and  chronic 
diseases.  This  information  collection  is 
needed  to  validate  and  further  refine  a 
new  diet  history  questionnaire  to  be 
used  in  studies  of  diet  and  disease.  The 
new  questionnaire  will  be  validated 


against  reference  data  firom  four  non- 
consecutive  24-hour  dietary  recalls 
among  a  national  sample  of  persons  20- 
70  years  of  age.  The  validity  of  the  new 
questionnaire  will  be  compared  to  two . 
widely-used  food  firequenoy 
questionnaires.  As  a  further  validati<Hi, 
biological  nutrition  measures  from 
blood  specimens  will  be  obtained  from 
a  20%  sub-sample  of  participants. 

Frequency  of  response:  One-time 
study. 

Affected  public:  Individuals  or 
households. 

Types  of  Respondents:  U.S.  adults  20- 
70  years  of  age.  The  annual  reporting 
buiden  is  as  follows: 


Data  collection  form 


Recalls  interview  #1  

RecaH  interview  *2 

Recall  interview  f3 . — ~.. 

Recall  interview  #4 .. — 

New  Questionnaire  . . 

Food  Questionnaire  1  w.. 

Food  Questionnaire  2 

Opinion  form 

Blood  substudy . 


Total 


Estimated 

numt>er  of -re- 

spOTKlents 


2700 

1620 

1563 

1507 

1451 

1225 

612 

612 

1225 

240 


2700 


Estimated 
numt)er  of  re- 
sponses per 
respondent 


Avg.  burden 
hours  per  re- 
sponse 


0.167 

0.75 

0.5 

a5 

0.5 

0.75 

0.5 

0.668 

0.167 

0.25 


Estimated  total 
hour  burden 


450.9 
1215.0 
781^ 
7535 
725.6 
918.8 
306.0 
406.8 
204.6 
120.0 


5884.6 


Estimitod  total 
annual  burden 
hours  re- 
quested 


300.6 
810.0 
521.0 
502.3 
483.7 
612.5 
204.0 
272.5 
136.4 
80.0 


3923.0 


REQUEST  isOR  COMMENTS:  Written 
comments  and/or  suggestions  from  the 
public  and  affected  agencies  are  invited 
on  one  or  more  of  the  following  points: 

(1)  Whether  the  proposed  collection  of 
information  is  necessary  for  the 
proposed  performance  of  the  functions 
of  the  agency,  including  whether  the 
information  shall  have  practical  utility; 

(2)  The  accuracy  of  the  agency's 
estimate  of  the  burden  of  the  proposed 
collection  of  information  including  the 
validity  of  the  methodology  and 
assumptions  used;  (3)  Ways  to  enhance 
the  quality,  utility,  and  clarity  of  the 
information  to  be  collected;  and  (4) 
Ways  to  minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  the  use  of 
appropriate  automated,  electronic, 
mechanical,  or  other  technological 
collection  techniques  or  other  forms  of 
information  technology. 

FOR  FURTHER  INFORMATION  CONTACT:  To 
request  more  information  on  the 
proposed  project  or  to  obtain  a  copy  of 
the  data  collection  plans  and 
instruments,  contact  Amy  F.  Subar, 
Ph.D.,  Project  OfTicer,  National  Cancer 
Institute.  EPN,  313,  6130  Executive  Blvd 
MSC  7344,  Bethesda,  MD  20892-7344, 
or  call  non-toll-free  number  (301)  496- 
8500,  or  FAX  your  request  to  (301)  435- 


3710,  or  E-mail  your  request,  including 
your  address,  to 
subara@dcpceps.nci.nih.gov. 

COMMBITS  DUE  DATE:  Comments 
regarding  this  information  collection  are 
best  assured  of  having  their  full  effect  if 
received  on  or  before  February  24, 1997, 

Dated:  December  13, 1996. 
Nancie  L.  Bliss, 
OMB  Project  Clearance  Liaison. 
|FR  DcK.  9&-32582  Filed  12-23-96;  8:45  am] 

BILUNQ  CODE  414«-01-M 

National  Institutes  of  Health 

Submission  for  OMB  Review; 
Comment  Request;  Evaluation  of  NIH 
implementation  of  Section  491  of  the 
Public  Health  Service  Act,  Mandating  a 
Program  of  Protection  for  Research 
Sutiiecte 

SUMMARY:  Under  the  provisions  of 
Section  3506(c)(2)(A)  of  the  Paperwork 
Reduction  Act  of  1995,  the  National 
Institutes  of  Health  (NIH),  Office  of  the 
Director  (OD)  has  submitted  to  the 
Office  of  Management  and  Budget 
(OMB)  a  request  to  review  and  approve 
the  information  collection  listed  below. 
This  proposed  information  collection 
was  previously  published  in  the  Federal 


Register  on  October  10, 1996,  page 
53228-53229  and  allowed  60-days  for 
public  comment.  No  public  comments 
were  received.  The  purpose  of  this 
notice  is  to  allow  an  additional  30  days 
for  public  comment. 

The  Nation^  bistitutes  of  Health  may 
not  conduct  or  sponsor,  and  the 
respondent  is  not  required  to  respond 
to,  an  information  collection  that  has 
been  extended,  revised,  or  implemented 
on  or  after  October  1, 1995,  unless  it 
displays  a  currently  valid  OMB  control 
number.  • 

Proposed  Conection 

Title:  Evaluation  of  NIH 
Implementation  of  Section  491  of  the 
Public  Health  Service  Act,  Mandating  a 
Program  of  Protection  for  Research 
Subjects. 

Type  of  Information  Collection 
Request:  Extension  of  OMB  No.  0925- 
0404,  expiration  12/31/96. 

Need  and  Use  of  Information 
Collection:  This  study  will  assess  the 
performance  of  the  system  of  human 
subjects  protections.  It  will  provide  up- 
to-date  comprehensive  and  systematic 
information  on  the  effectiveness  and 
efficiency  of  procedural  protections  by 
measuring  outcome,  output,  process, 
and  resources  of  the  current  system  to 


-  "a-J- 
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develop  possible  recommendations.  The 
study  will  use  survey,  interview,  and 
record  extraction  methodologies. 
Development  of  the  survey  instruments 
and  methodology  has  involved 
representatives  of  the  affected  public 
over  the  past  2  years. 

Frequency  of  Response:  One-time. 
■  Affected  Public:  individuals  or 
households;  Not-for-Profit  Institutions; 
State,  Ixx»l,  or  Tribal  Government.      - 

Type  of  Respondents:  University 
officials,  staff,  and  faculty.       / 

The  annual  reporting  burden  is  as 
follows: 

Estimated  Number  of  Respondents: 
2,358. 

Estimated  Number  of  Responses  per 
Respondent:  1. 

Average  Burdeti^per  Response:  0.485 
hours. 

Estimated  Totat^Annual  Burden 
Hours  Requested:  1,145.  The  annualized 
cost  to  respondents  is  estimated  at: 
$55,125.  There  are  no  Capital  Costs  to 
report.  There  are  no  Operating  or 
Maintenance  Costs  to  report. 

Request  for  Comments 

Written  comments  and/or  suggestions 
from  the  public  and  alTected  agencies 
are  invited  on  one  or  more  of  the 
following  points.  (1)  Whether  the 
proposed  collection  of  information  is 
necessary  for  the  proper  performance  of 
the  function  of  the  agency,  including 
whether  the  information  will  have 
practical  utility;  (2)  The  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used;  (3) 
Ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected:  and  (4)  Ways  to  minimize  the 
burden  of  the  collection  of  information 
on  those  who  are  to  respond,  including 
the  use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology. 

Direct  Conunents  to  OMB 

Written  comments  and/or  suggestions 
regarding  the  item(s)  contained  in  this 
notice,  especially  regarding  the 
estimated  public  burden  and  associated 
response  time,  should  be  directed  to  the: 
Office  of  Management  and  Budget, 
Office  of  Regulatory  Affairs,  New 
Executive  Office  Building,  Room  10235, 
Washington,  D.C.  20503,  Attention: 
Desk  Officer  for  NIH.  To  request  more 
information  on  the  proposed  project  or 
to  obtain  a  copy  of  the  data  collection 
plans  and  instruments,  contact:  Dr. 
Charles  R.  MacKay,  Project  Clearance 
Officer,  Office  of  Policy  for  Extramural 
Research  Administration,  Office  of 


Extramural  Research,  Office  of  the 
Director,  NIH,  Rockledge  n,  6701 
Rockledge  DAve,  MSC  7730,  Room 
2196,  Bethesda,  MD  20892-7730,  or  call 
nontoH-free  number  (301)  435tr€97B  or 
E-Mail  your  request,  including  your 
address  to:  cml3fQnih.gov. 
COMMOtTS  DUE  DATE:  Comments 
regarding  this  infonpation  collection  are 
best  assured  of  having  their  full  effect  if 
received  on  or  before  January  23, 1997. 

Dated:  December  17, 1996. 
Geoffirey  E.  Grant, 

Director,  Office  of  Policy  for  Extromural 
Research  Administration. 
(PR  Doc.  96-32583  Filed  12-23-96;  8:45  ami 
BNJUNQ  cooe  414»-ei-«l  .,  :       . 


Qovemment-Owned  Inventions; 
Availability  for  Licensing 

AQB4CY:  National  Institutes  of  Health. 
action:  Notice. 

The  invention  listed  below  is  owned 
by  an  agency  of  the  U.S.  Government 
and  is  available  for  licensing  in  the  U.S. 
in  accordance  with  35  U.S.C.  207  to 
achieve  expeditious  commercialization 
of  results  of  federally-funded  research 
and  development.  Foreign  patent 
applications  are  filed  on  selected 
inventions  to  extend  market  coverage 
for  U.S.  companies  and  may  also  be 
available  for  Ucensing. 
ADDRESSES:  Licensing  information  and  a 
copy  of  the  U.S.  patent  application 
patent  referenced  below  may  be 
obtained  by  contacting  David  Sadowski 
at  the  Office  of  Technology  Transfer, 
National  Institutes  of  Health,  6011 
Executive  Boulevard,  Suite  325, 
Rockville,  Maryland  20852-3804 
(telephone  301/496-7735  ext  288;  fax 
301/402-0220).  A  signed  Confidential 
Disclosure  Agreement  will  be  required 
to  receive  a  copy  of  the  patent 
application. 

Container  for  Drying  Biological 
Samples,  Method  of  Ma  Icing  Such 
Container,  and  Method  of  Using  Same 

Kidd,  G.L.  (NEI) 

Filed  20  Sep  96  (claiming  priority  date 

of  22  Sep  95) 
Serial  No.  08/717,114 

Problem  Addressed  By  This  Invention: 
Many  compounds,  such  as  drugs, 
growth  factors,  etc.,  must  be  kept  sterile 
and'must  be  aliquotted  for  storage. 
Usually,  these  aliquots  are  best  stored 
lyophilized.  Yet,  researchers  have  never 
had  a  way  to  keep  aliquots  sterile 
through  the  lyophilization  process. 
Consequently,  each  aliquot  has  had  to 
be  filter-sterilized  when  reconstituted 
for  use.  This  process  has  the 


disadvantages  of  consuming  excessive 
filters,  syringes,  sterile,  receptacles,  and 
time  and  results  in  serious  loss  of 
precious  sample  due  to  absorption  by 
the  filters  (especially  with  small 
aliquots  less  than  1  ml).  Alternatively, 
researchers  have  had  to  forego 
lyophilization  and  store  their  solutions 
in  the  less-stable  frozen  form. 

Solution  Offered  By  This  Invention:  ■ 
Sterile-lyophilization  tubes  having  a 
0.22  micron  filter  built  into  the  cap. 
This  unique  fieature  allows  a  sterile 
solution  to  remain  sterile  throughout 
lyophilization,  even  after  the  vacuum  is 
released  and  air  reenters  the  tube.  Thus, 
a  starting  solution  is  simply  filter- 
sterilized  while  in  a  relatively  large 
volume,  \ising  a  single  filter  and 
therefore  suffering  minimal  loss  and 
consuming  little  time.  It  is  then 
aliquotted  into  sterile-lyophilization 
tubes  and  lyophilized.  The  tubes  can 
then  be  transferred  directly  to  the 
freezer,  if  desired.  The  compound  is 
reconstituted  when  needed,  and  may 
then  be  used  immediately  without 
further  filtration. 

Potential  Applications  Of  This 
Invention:  All  researchers  worldwide 
who  utilize  sterile,  labile  compounds 
will  have  an  interest  in  this  product, 
including  governmental,  university, 
institutional,  and  drug  company 
laboratories.  Most  notably  in  need  are 
investigators  involved  in  drug-testing, 
which  is  normally  done  either  in  cell 
cultures,  laboratory  animals,  or  humans, 
and  which  requires  sterility  of  many 
aliquots  of  many  drugs.  Additionally, 
this  product  will  have  a  large  market 
relating  to  basic  research  utilizing 
microbial,  plant,  or  animal  cell  or  organ 
cultures,  to  which  sterile  compounds 
such  as  growth  factora  are  commonly 
added.  Research  in  drugs,  growth 
factora,  etc.,  is  expanding  ever  more 
rapidly,  and  generally  requires  a  cell 
culture  system  in  which  to  study  such 
compounds.  Most  of  these  compounds 
are  quite  expensive.  Loss  of  potency 
during  storage  and  loss  of  material 
during  filtration  are  widespreed 
problems  which  may  be  overcome  with 
this  invention.  Therefore,  there  exists  a 
tremendous  need,  and  immense  market 
for,  this  sterile-lyophilization  vessel. 

Stage  of  Development:  Development 
is  complete  and  invention  has  been 
successfully  tested.  Prototypes  are 
available. 

Dated:  November  26.  1996. 
Baibara  M.  McGarejr, 
Deputy  Director.  Office  of  Technology 
Transfer. 
(PR  Doc.  96-32580  Piled  12-23-96;  8:45  ami 
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National  Institute  on  Drug  Abuse; 
Notice  of  Closed  Meeting 

Pursuant  to  Section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
National  Institute  of  Drug  Abuse  (NIDA) 
-Special  Emphasis  Panel  meeting: 

Purpose/ Agenda:  To  evaluate  and  review 
contract  proposals. 

Name  of  Committee:  NIDA  Special 
Emptiasis  Panel. 

Date:  January  J6, 1997. 

Time:  9:00  a.m.  *-■ '    ' 

Place:  Bethesda  Marriott.  51S1  Pooka  Hill 
Road,  Bethesda,  MD  20814. 

Contact  Person:  Mr.  Eric  Zatman,  Contract 
Review  Specialist,  Office  of  Extramural 
Program  Review,  National  Institute  on  Drug 
Abuse.  5600  Fishers  Lane,  Room  10-42, 
Telephone  (301)  443-1644. 

The  meeting  will  be  closed  in 
accordance  with  provisions  set  forth  in 
sections  552b(c)(4)  and  552b(c)(6),  Title 
5,  U.S.C.  The  proposals  and  the 
discussions  could  reveal  confidential 
trade  secrets  or  commercial  property 
such  as  patentable  material  and 
personal  information  concerning 
individuals  associated  with  the 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Numi>ers:  93.277,  Drug  Abuse 
Scientist  Development,  Research  Scientist 
Development,  and  Research  Scientist 
Awards;  93.278,  Drug  Abuse  National 
Research  Service  Awards  for  Research 
Training;  93.279,  Drug  Abuse  Research- 
Programs,  National  Institutes  of  l-Iealth.) 

Dated:  December  17, 1996. 
Paula  N.  Hayes, 

Acting  Committee  Management  Officer,  NIH. 
(FR  Doa  96-32575  Filed  12-23-96;  8:45  ami 
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National  institute  of  Dental  Research; 
Notice  of  Closed  Meetings 

Pursuant  to  Section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
National  Institute  of  Dental  Research 
Special  Emphasis  Panel  (SEP)  meetings: 

Name  of  SEP:  National  Institute  of  Dental 
Research  Special  Emphasis  Panel — Review  of 
R03  Grants  (97-12). 

Dates:  January  7. 1997. 

Time:  12M)  noon. 

Place:  National  Institutes  of  Health.  4500 
Center  Drive,  Natcher  Building,  Room4AN- 
44F,  Bethesda,  MD  20892,  (Teleconference). 

Contact  person:  Dr.  William  Cartland, 
Scientific  Review  Administrator,  4500  Center 
Drive,  Natcher  Building,  Room  4AN-44F, 
Bethesda,  MD  20892,  (301)  594-2372. 


•  Purpose/ Agenda:  To  evaluate  and  review 
grant  applications  and/or  contract  proposals. 

Name  of  SEP:  National  Institute  of  Dental 
Research  Special  Emphasis  Panel — Review  of 
R03  Grants  (97-14). 

Dates:  January  9, 1997. 

Time:  2.00  p.m. 

Place:  National  Institutes  of  Health,  4500 
Center  Drive,  Natcher  Building,  Room  4AN- 
44F,  Bethesda.  MD  20892  (Teleconference). 

Contact  Person:  Dr.  William  Gartland, 
Scientific  Review  Administrator,  4500  Center 
Drive,  Natcher  Building,  Room  4AN-44F, 
Bethesda,  MD  20892,  (301)  594-2372. 

Purpose/Agenda:  To  evaluate  and  review 
grant  applications  and/ or  contract  proposals. 

This  notice  is  being  published  less 
than  fifteen  days  prior  to  the  meetings 
due  to  the  urgent  need  to  meet  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

The  meetings  will  be  closed  in 
accordance  with  the  provisions  set  forth 
in  sections  552b(c)(4)  and  552b(c)(6), 
Title  5,  U.S.C.  Applications  and/or 
proposals  and  the  discussions  could 
reveal  confidential  trade  secrets  or 
commercial  property  such  as  patentable 
material  and  personal  information 
concerning  individuals  associated  with 
the  applications  and/or  proposals,  the 
disclosure  of  which  would  constitute  a 
clearly  unwarranted  invasion  of 
personal  privacy. 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  93.121,  Oral  Diseases  and 
Disorders  Research) 

Dated:  December  17, 1996. 
Paula  N.  Hayes, 

Acting  Committee  Management  Specialist. 
NIH. 

[FR  Doc.  96-32576  Filed  12-23-96;  8:45  am) 
BILUNQ  COOE  4140-01-M 


National  institute  of  Diatwtes  and 
Digestive  and  Kidney  Disease;  Notice 
of  Closed  Meeting 

Pursuant  to  Section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.Q  Appendix  2),  notice 
is  hereby  given  of  the  followii^ 
meeting: 

Committee  Name:  National  Institute  of 
Diabetes  and  Digpstive  and  Kidney  Disease 
Sp)eciai  Emphasis  Panel  (Telephone 
Conference  Call). 

Date:  January  8, 1996. 

Time:  3:00  p.m. 

Place:  Natcher  Building,  Room  6AS-25N, 
National  Institutes  of  Health,  45  Center  Drive, 
Bethesda.  Maryland  20892-6600. 

Contact  Person:  Roberta  J.  Haber,  Ph.D.. 
Natcher  Building,  Room  6AS-25N,  National 
Institutes  of  Health,  45  Center  Drive, 
Bethesda,  Maryland  20892-6600;  Phone: 
301-594-8898. 

Agenda/Purpose:  To  review  and  evaluate  a 
research  grant  application. 


This  notice  is  being  published  less  than  15 
days  prior  to  the  meetiijg  due  to  the  urgent 
need  to  meet  timing  limitations  imipased  by 
the  review  and  funding  cycle. 

The  meeting  will  be  closed  in  accordance 
with  the  provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6).  Title  5.  U.S.C. 
Applications  and/or  proposals  and  the 
discussions  cauM  reveal  confidential  trade 
secrets  or  commercial  property  such  as 
patentable  material  and  personal  information 
concerning  individuals  associated  with  the 
application  and/or  proposals,  the  disclosure 
of  which  would  constitute  a  clearly 
unwarranted  invasion  of  personal  privacy. 
(Catalog  of  Federal  Domestic  Assistance 
Program  No.  93.847-849,  Diabetes,  Endocrine 
and  Metabolic  Diseases;  Digestive  and 
Nutrition;  and  IGdney  Diseases,  Urology  and 
Hematology  Research,  National  Institutes  of 
Health) 

Dated:  December  17, 1996. 
Paula  N.  Hayes, 

Acting  Committee  Management  Officer,  NIH. 
(FR  Doc.  96-32577  Filed  12-23-96;  8:45  ami 

BILUNQ  COOE  4t40-01-M 


National  institute  of  Neurological 
Disorders  and  Stroke;  Division  of 
Extramural  Activities;  Notice  of  Closed 
Meeting 

Pursuant  to  Section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C  Appendix  2),  notice 
is  hereby  given  of  the  following 
meeting: 

Name  of  Committee:  National  Institute  of 
Neurological  Disorders  and  Stroke  Sp>ecial 
Emphasis  Panel  (Telephone  Conference  Call). 

Date:  January  27, 1997. 

Time:  llM)a.m. 

Place:  National  Institutes  of  Health,  7550 
Wisconsin  Avenue,  Room  9C10,  Bethesda, 
Maryland  20892,  (301)  496-9223. 

Contact  Person:  Dr.  Howard  Weinstein, 
Scientific  Review  Administrator,  National 
Institutes  of  Health,  7550  Wisconsin  Avenue, 
Room  9C10,  Bethesda,  MD  20892,  (301)  496- 
9223. 

Purpose/ Agenda:  To  review  and  evaluate 
four  SBIR  Phase  I  Contract  Proposals. 

The  meeting  will  be  closed  in  accordance 
with  the  provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6),  Title  5,  U.S.Q 
Applications  and/or  propiosals  and  the 
discussions  could  reveal  confidential  trade 
secrets  or  commercial  property  such  as 
patentable  material  and  personal  information 
concerning  individuals  associated  wHfa  the 
applications  and/or  proposals,  the  disclosure 
of  which  would  constitute  a  cleariy 
unwarranted  invasion  of  personal  privacy. 
(Catalog  of  Federal  Domestic  Assistance 
Program  No.  93.853,  Clinical  Research 
Related  to  Neurological  Disorders;  No. 
93.854,  Biological  Basis  Research  in  the 
Neuroscienoes) 
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Dated:  December  17, 1996. 
Paula  N.  Hayes, 

Acting  Committee  Managpment  Officer,  NIH. 
(FR  Doc.  96-32578  Filed  12-23-96;  8:45  am) 

MUJNG  COM  4140-01-M 

National  Heart,  Lung,  and  Blood 
Institute  (NHLBI);  Request  for 
Capability  Statemento  From  Parties 
Interested  in  Collaborating  With  the 
NHLBI  on  the  Provision  and/or  Design 
of  State-of-the-Art  Disposable 
Plasticware  Systems  for  the  Collection, 
Processing,  Cryopreservation, 
Storage,  Thawing  and  Infusion  of 
Umbilical  Cord  Blood  Stem  and 
Progenitor  Cells  for  Transplantation 

AGENCY:  National  Institutes  of  Health, 
PHS,  NIH. 
action:  Notice. 

summary:  The  National  Heart,  Lung,  and 
Blood  Institute  (NHLBI)  is  seeking 
Capability  Statements  from  parties 
interested  in  collaborating  on  a  specific 
aspect  of  a  large,  multicenter  clinical 
study.  Statements  should  be  focused  on 
the  abiUty  to  provide  state  of  the  art 
disposable  plasticware  systems  or  to 
design,  develop  and  manufacture  a 
system  for  the  collection,  processing, 
cryopreservation,  storage,  thawing  and 
infusion  of  umbilical  cord  blood  stem 
and  progenitor  cells  for  transplantation. 

The  responding  party  submit  . 
Capability  Statements  demonstrating 
previous  experience  in  developing 
blood  collection  and  processing  systems 
similar  to  those  used  for  obtaining  blood 
and  its  components  for  transfusion.  The 
final  system  must  be  a  sterile,  closed 
system  of  disposable  plasticware  with  or 
without  sterile  docking  capability  and 
containing  appropriate  processing  and 
cryoprotectant  solutions.  The  system 
must  be  produced  using  good 
manufacturing  practices.  It  is  expected 
that  the  responding  party  will  submit 
the  necessary  filings  with  the  United 
States  Food  and  Drug  Administration  to 
gain  regulatory  approval  for  the  system 
and  that  there  will  be  coordination  with 
the  NHLBI  in  gaining  regulatory 
approval  for  all  aspects  of  this  study. 

This  system  is  to  be  used  in  an 
NHLBI-sponsored  multicenter  clinical 
study  to  determine  if  stem  and 
progenitor  cells  from  umbilical  cord 
blood  units  are  a  clinically  acceptable 
alternative  to  those  from  bone  marrow 
or  peripheral  blood  for  unrelated-donor 
allogeneic  transplantation.  Cord  blood 
banks  will  be  established  as  part  of  the 
study  consisting  of  a  total  of 
approximately  15,000  cryopreserved 
cord  bloods  units.  Collections  of  cord 
blood  units  are  planned  to  be^n  in  the 


Spring  of  1997.  This  is  not  a  Request  for 
Proposals  (RFP),  and  responses  should 
not  include  budgetary  information. 
Firms  responding  to  this  advertisement 
should  provide  pertinent  information  to 
the  requirements  mentioned  above 
within  thirty  (30)  days  of  this 
publication.  The  nature  and  extent  of 
this  collaboration  and  the  contractual 
mechanism  under  which  it  will  be 
implemented  will  be  determined  based 
on  review  of  the  Capability  Statements 
received. 

Capability  Statements  should  be 
submitted  to  Dr.  Harold  T.  Safferstein, 
Technology  Development  Coordinator, 
National  Heart,  Lung,  and  Blood 
Institute,  Technology  Transfer  and 
Commercialization  Team,  31  Center 
Drive.  MSC  2490.  Bldg.  31/Room  1B32, 
Bethesda,  Maryland  20892-2490, 
Phone:  (301)  402-5579,  Fax:  (301)  594- 
3080.  E-mail  your  Capability  Statements 
to:  <hslla@nihgov>.  Capability 
Statements  must  be  received  by  the 
NHLBI  on  or  before  January  24, 1997. 

Dated:  December  16, 1996. 
Sheila  E.  Merritt,  v      - 

Executive  Officer,  NHLBI. 
[FR  Doc.  96-32584  Filed  12-23-96;  8:45  am) 

BKUNG  COOK  4140-01-M 


Prospective  Grant  of  Exclusive 
License:  Intra-Urethral  Prosthetic 
Sphincter  Valve  and  Intra-Urethral 
Valve  with  Integral  Spring 

AGENCY:  Natinal  Institutes  of  Health, 
FubUc  Health  Service,  DHHS. 
ACTION:  Notice. 

summary:  This  is  notice  in  accordance 
with  15  U.S.C  209(c)(1)  and  37  CFR 
404.7(a)(l)(I)  that  the  National  Institutes 
of  Health  (NIH),  Department  of  Hedlth 
and  Human  Services,  in  contemplating 
the  grant  of  an  exclusive  license  in  the 
United  States  to  practice  the  invention 
embodied  in  U.S.  Patent  Number 
4,553,533  entitled  "Intra-Urethral 
Prosthetic  Sphincter  Valve"  and  U.S. 
Patent  Number  5,088,980  to  AbbeyMoor 
Medical,  Inc.,  having  a  place  of  business 
in  Minneapolis,  Minnesota.  The  patent 
rights  in  this  application  have  b^n 
assigned  to  the  Untied  States  of 
America. 

The  prospective  exclusive  license  will 
be  royalty-bearing  and  will  comply  with 
the  terms  and  conditions  of  35  U.S.C. 
209  and  37  CFR  404.7.  The  prospective 
exclusive  license  may  be  granted  unless, 
within  60  days  from  the  date  of  this 
published  Notice,  NIH  receives  written 
evidence  and  argument  that  establishes 
that  the  grant  of  the  license  would  not 
be  consistent  with  the  requirements  of 
35  U.S.C.  209  and  37  CFR  404.7.  ,     . 


The  present  inventions  generally 
relate  to  the  urologic  medical  device 
field  of  urinary  dysfunction.  More 
specifically,  these  inventions  relate  to  a 
non-surgically  inserted  prosthetic  valve 
that  will  allow  patients  with  urinary 
dysfunction  to  void  in  a  substantially 
normal  manner.  The  valve  is  fitted  with 
a  Aon-linear  spring  that  avoids  false 
openings  at  unintended  times  and  does 
not  require  undue  exertion  during 
urination. 

ADDRESSES:  Requests  for  a  copy  of  these 
patents,  inquiries,  comments,  and  other 
materials  relating  to  the  contemplated 
license  should  be  directed  to:  John 
Fahner-Vihtelic.  Office  of  Technology 
Transfer,  National  Institutes  of  Health. 
6011  Executive  Boulevard.  Suite  325, 
Rockville,  Maryland  20852-3804; 
Telephone:  301/496-7735  extension 
285:  Fax:  301/402-0220.  Properly  filed 
competing  applications  for  a  license 
filed  in  response  to  this  notice  will  be 
treated  as  objections  to  the 
contemplated  license.  Only  written 
comments  and/or  applications  for  a 
license  which  are  received  by  the  NIH 
Office  of  Technology  Transfer  on  or 
before  February  24,  1997  will  be 
considered.  Comments  and  objections 
submitted  in  response  to  this  notice  will 
not  be  made  available  for  public 
inspection,  and,  to  the  extent  permitted 
by  law.  will  not  be  released  under  the 
Freedom  of  Information  Act,  5  U.S.C. 
552. 

Dated:  December  11. 1996. 
BailMra  M.  McGarejr, 

Deputy  Director,  Office  of  Technology 

Transfer. 

[FR  Doc.  96-32579  Fried  12-23-96;  8:45  am] 

eiLLMO  COOe  4140-Q1-M 


Prospective  Grant  of  Exclusive 
License:  Gossypoi  Acetica  Acid  for  the 
Treatment  of  Cancer 

agency:  National  Institutes  of  Health, 
Public  Health  Service,  DHHS. 
ACTION;  Notice. 

StJMMARY:  This  notice  in  accordance 
with  35  U.S.C.  209(c)(1)  and  37  CFR 
404.7(a)(l)(I)  that  the  National  Institutes 
of  Health  and  Human  Services,  is 
contemplating  the  grant  of  an  exclusive 
world-wide  license  to  practice  the 
inventions  embodied  in  U.S.  Patent  No. 
5,385,936  and  U.S.  Patent  Application 
No.  08/379,872  to  IVAX  Corporation  of 
Miami,  Florida.  U.S.  Patent  No. 
5,385,936  is  directed  towards  a  method 
of  treating  cancers  using  Gossypoi 
Acetic  Acid  (GAA).  U.S.  Patent 
Application  No.  08/379,872  is  directed 
towards  the  use  of  Gossypoi  for  the 
treatment  of  cancer.  The  patent  rights  in 
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these  inventions  have  been  assigned  to 
the  United  States  of  America,  l^s 
notice  revises  a  previous  notice  of  a 
prospective  grant  of  exclusive  license  to 
Gary  Medical  ([Corporation  of  Great  Falls, 
Virginia  for  the  same  technology.  See 
Federal  Register,  Vol.  61.  No.  118.  p. 
30915-16  (June  18, 1996). 

The  prospective  exclusive  license  will 
be  royalty-bearing  and  will  comply  with 
the  terms  and  conditions  of  35  U.S.C. 
209  and  37  CFR  404.7.  The  prospective 
exclusive  license  may  be  granted  imless 
within  sixty  (60)  days  from  the  date  of 
this  published  notice,  NIH  receives 
written  evidence  and  argimient  that 
establishes  that  the  grant  of  the  Ucense 
would  not  be  consistent  with  the 
requirements  of  35  U.S.C.  209  and  37 
cm  404.7. 

Gossypol  is  a  biphenolic  compound 
derived  from  crude  cottonseed  oil  that 
has  been  widely  used  in  Qiina  as  a  male 
contraceptive.  Clinical  Trials  have 
demonstrated  GAA's  efficacy  against 
gliomas  and  adrenal  cancer.  Clinical 
trials  are  planned  or  underway  for  the 
use  of  GAA  in  breast  and  prostate 
cancer.  GAA  exhibits  low  toxicity 
relative  to  other  chemotherapeutic 
agents  and  does  not  appear  to  cause 
myelosuppression,  significant  hair  loss, 
cardiac  fadlure  Or  neurotoxicity.  The 
milder  side  effects  of  the  use  of  GAA 
include  mild  fatigue,  muscle  tremor,  dry 
mouth,  dry  skin  and  occasional  nausea. 
Patients  treated  with  GAA,  therefore, 
may  be  able  to  continue  normal 
activities. 

ADDRESSES:  Requests  for  copies  of  the 
issued  patent,  patent  application, 
inquiries,  comments  and  other  materials 
relating  to  the  contemplated  licenses 
should  be  directed  to:  Allan  Kiang. 
Technology  Licensing  Specialist.  Office 
of  Technology  Transfer,  National 
Institutes  of  Health,  601 1  Executive 
Boulevard,  Suite  325,  Rockville. 
Maryland  20852-3804;  Telephone:  (301) 
496-7735  ext.  270:  Facsimile:  (301) 
402-0220.  A  signed  Confidentiality 
Agreement  wiU  be  required  to  receive 
copies  of  the  patent  appUcation. 
Applications  for  a  license  in  the  field  of 
use-filed  in  response  to  this  notice  will 
be  treated  as  objections  to  the  grant  of 
the  contemplated  license.  Only  written 
comments  and/or  applications  for  a 
license  which  are  received  by  NIH  on  or 
before  February  24. 1997  will  be 
considered.  Comments  and  objections 
submitted  to  this  notice  will  not  be 
made  available  for  public  inspection 
and.  to  the  extent  permitted  by  law.  will 
not  be  released  vmder  the  Freedom  of 
Information  Act,  5  U.S.C.  552. 


Dated:  December  12, 1996. 
BaibaraM.  McGuvy, 

Deputy  Dinctm,  Office  of  Technology 

Tmnsfer. 

[FR  Doc.  96-32581  Filed  12-23-86;  8:45  am) 

BIUJNQ  CODE  4140-P1-M 


Substance  Abuse  and  Mental  Health 
Services  Administration  Notice  of 
■Meeting 

Pursuant  to  Public  Law  92-463, 
notice  is  hereby  given  of  the  following 
meeting  of  the  SAMHSA  Special 
Emphasis  Panel  II  in  January  1997. 

A  summary  of  the  meeting  may  be 
obtained  from:  Ms.  Dee  Herman, 
Committee  Management  Liaison, 
SAMHSA  Office  of  Extramural 
Activities  Review,  5600  Fishers  Lane, 
Room  17-89,  Rockville.  Maryland 
20857.  Telephone:  (301)443-4783. 

Substantive  program  information  may 
be  obtained  from  the  individual  named 
as  Contact  for  the  meeting  listed  below. 

The  meeting  will  include  the  review, 
disctission  and  evaluation  of  individual 
contract  proposals.  These  discussions 
could  reveal  personal  information 
concerning  individuals  associated  with 
the  proposals  and  confidential  and 
financial  information  about  an 
individual's  proposal.  The  discussion 
may  also  reveal  information  about 
procurement  activities  exempt  from 
disclosure  by  statute  and  trade  secrets 
and  commercial  or  financial  information 
obtained  from  a  person  and  privileged 
and  confidential.  Accordingly,  the 
meeting  is  concerned  with  matters 
exempt  from  mandatory  disclosure  in 
Tide  5  U.S.C  552b(c)  (3).  (4).  and  (6) 
and  5  U.S.C.  App.  2.  §  10(d). 

Committee  Name:  SAMHSA,  Special 
Emphasis  Panel  II. 
Meeting  Date:  January  7, 1997. 

Place:  Doubletree  Hotel.  Woodmont 
Room.  1750  Rockville  Pike.  Rockville. 
MD  20852. 

Closed:  January  7, 1997  9:00  aju.- 
12:00  Noon. 

Contact:  Katie  Baas,  Room  17-89, 
Parklawn  Building.  Telephone:  (301) 
^443-2437  and  FAX:  (301)  443-3437. 
Dated:  December  18, 1996. 
JeriLipov, 

Committee  S4anageinent  Officer,  SAMHSA 
[FR  Doc.  96-32641  Filed  12-23-96: 8:45  am] 
■LUNO  COM  41tt-«-P 


DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wildlife  Service 

Notice  of  Intent  to  Prepare  a  National 
Environmental  Policy  Act  document  on 
the  control  of  invading  Spartina 
altamiflora  grass  on  Wiilapa  National 
Wildlife  Refuge  and  surrounding 
tKMands  of  Wiilapa  Bay,  Pacific 
County,  WA 

AGENCY:  Fish  and  Wildlife  Service. 
Interior. 

ACTKM:  Notice. 

SUMMARY:  This  notice  advises  the  public 
that  the  Fish  and  Wildlife  Service  (FWS) 
intends  to  gather  information  necessary 
for  the  preparation  of  a  National 
Environmental  Policy  Act  (NEPA) 
document  for  the  control  of  invading 
Spartina  altemiflom  grass  on  Wiilapa 
National  WUdllfe  Refiige  and 
surrounding  tidelands  of  Wiilapa  Bay, 
Pacific  County,  Washington.  Public 
scoping  meetings  to  solicit  comments 
frt>m  all  interested  parties  regarding  the 
scope  and  content  of  the  NEPA 
docimient  will  also  be  held.  This  notice 
is  being  furnished  pursuant  to  the 
National  Environmental  PoUcy  Act. 
implementing  regxilations.  and  FWS 
policy  to  obtain  suggestions  and 
information  from  other  agencies  and  the 
public  on  the  scope  of  issues  to  be 
addressed  in  the  document.  Comments 
and  participation  in  this  scoping 
process  are  solicited. 

SCOPING  MEETINGS:  PubUc  scoping 
meetings  will  be  held  from  7:00  p.m.  to 
9:00  p.m.  at  the  Raymond  Community 
Center  (323  Third  Street,  Raymond, 
WA)  o£[^anuaiy  6. 1997,  and  from  7:00 
p.m.  to  9.'00  p.m.  at  the  Peninsula 
Church  Center  (5000  N.  Street,  Seaview. 
WA)  on  January  7, 1997.  Interested 
agencies,  orgaitizations,  and  individuals 
are  encouraged  to  attend  either  of  the 
scoping  meetings  to  identify  and  discuss 
major  issues,  concerns,  and 
opportunities  that  should  be  addressed 
in  the  NEPA  Document.  Interested 
parties  are  reminded  that  the  primary 
purpose  of  the  scoping  process  is  to 
identify,  rather  than  debate  the 
significant  issues  related  to  the 
proposed  action.  In  order  to  insure  that 
all  issues  are  correctly  and  completely 
recorded  and  considered,  those  persons 
providing  oral  presentations  at  the 
scoping  meetinigs  are  encouraged  to 
provide  agency  representatives  with  a 
written  statement  to  more  fully  explain 
their  remarks. 

FOR  FURTHER  MFORMATKM  CONTACT: 
James  A.  Hidy,  Refuge  Manager  WiUapa 
National  Wildlife  Refuge,  HC  01  Box 
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910.  Ilwaco.  WA  98624-9707.  (360) 
484-3482. 

wnTTEN  COMMCWTS;  Written  comments 
should  be  addressed  to  James  A.  Hidy 
(see  address  provided  above)  and 
should  be  received  by  January  21. 1997. 
Written  comments  will  also  be  accepted 
at  the  scoping  meetings. 
8UPPtaf»frARY  MFORMATION:  James  A. 
Hidy  is  the  primary  author  of  this 
document.  The  Fish  and  Wildlife 
Service.  Department  of  the  Interior, 
proposes  to  implement  a  long-term, 
integrated  pest  management  (IPM) 
p'rogram  at  Willapa  National  Wildlife 
Refuge  to  control  and  reverse  the 
invasion  of  the  non-native  grass, 
Spartina  ahemiflora  (Spartina)  on  the 
Refuge  and  the  surrounding  tidelands  of 
Willapa  Bay. 

Spartina  is  a  perennial,  deep-rooted 
saltmarsh  species  native  to  the  Atlantic 
and  Gulf  coasts  of  North  America.  It  was 
introduced  to  the  West  Coast  during  the 
1890s,  and  is  currently  found  from 
British  Columbia  to  northern  California. 
However,  the  infestation  is  increasing 
most  rapidly  in  Washington, 
particularly  Willapa  Bay.  In  1991,  there 
were  approximately  2.500  acres  of 
Spartina  in  Willapa  Bay.  The  grass  is 
expected  to  cover  over  30,000  acres 
within  45  years. 

Spartina  is  spreading  rapidly  over 
tidelands  of  the  Refuge  and  surrounding 
tidelands.  It  is  degrading  and  displacing 
habitat  that  supports  a  diverse 
community  of  marine  organisms 
including  aquatic  migratory  birds, 
anadromous  fish,  and  invertebrate  and 
plant  communities  that  support  them. 
Widespread  colonization  by  Spartina 
induces  major  modifications  of 
physical,  hydrological.  chemical,  and 
biological  estuarine  functions.  Spartina 
displaces  eelgrass  (Zostera  spp.)  on 
mudflats  and  native  vegetation  in 
saltmarshes.  Benthic  invertebrate 
species  composition  in  the  intertidal 
zone  changes  substantially  as  Spartina 
occupies  the  tidelands.  As  Spartina 
becomes  dominant  in  the  tideland. 
mudflats  are  raised  and  channels  are 
deet)ened.  This  eliminates  the  gently 
sloping,  bare,  intertidal  zone  that  lies 
between  the  saltmarsh  and  the  tidal 
channels. 

Refuge  objectives  are  to  protect 
habitats  for  wintering  and  migrating 
aquatic  birds  including  ducks,  geese, 
swans,  and  shorebirds.  The  continued 
spread  of  Spartina  constitutes  a 
significant  threat  to  those  habitats.  The 
proposed  action  is  intended  to  stop 
habitat  loss  and  degradation,  and 
prevent  future  Spartina  recolonization. 

Important  habitats  for  meeting  Refuge 
objectives  lie  within  the  Lewis,  Porter 


Point,  and  Riekkola  Units  (collectively 
known  as  the  southern  units),  where  the 
Service  has  fee-simple  title  to  over  2,900 
acres  of  tidelands  supporting  saltmarsh 
and  mudflat  habitats.  Other  Refuge- 
associated  tidelands  include  about  1.600 
acres  of  State-owned  use  deed  lands 
adjacent  to  Long  Island.  Waterbird 
habitat  value  is  being  rapidly  lost  in 
both  areas  by  Spartina  invasions.  The 
proposed  action  supports  Refuge 
objectives  by  protecting  and  restoring 
aquatic  bird  habitats  on  Refuge 
tidelands  of  the  southern  units.  Refuge 
objectives  would  be  further  supported 
through  cooperative  en^orts  with  other 
public  and  private  tideland  owners 
directed  at  hay-wide  Spartina 
management. 

Four  alternatives  are  being  considered 
in  the  document. 

No  Action:  Under  this  alternative,  the 
Service  would  not  participate  in 
Spartina  control  on  Willapa  Bay. 

Long-term  Integrated  Pest 
Management  (Proposed  Action):  This  is 
a  dynamic  approach  to  pest 
management  which  utilizes  a  full 
knowledge  of  a  pest  problem  through  an 
understanding  of  the  ecology  of  the  pest 
and  related  organisms.  Programs  are 
carefully  designed  under  IPM  using  a 
combination  of  compatible  techniques 
to  limit  damage  caused  by  the  pest  to  a 
tolerable  level.  In  many  cases,  IPM  will 
utilize  combinations  of  mechanical, 
cultural,  biological  and  chemical  control 
techniques  to  meet  objectives.  At  this 
time,  biological  and  cultural  techniques 
are  not  available  for  Spartina  control, 
but  they  would  be  considered  in  the 
future. 

Physical/Mechanical  Controls  Only: 
Physical  and  mechanical  methods  of 
controlling  Spartina  are  those  that 
physically  manipulate  the  grass  itself,  or 
some  aspect  of  the  habitat  on  which  the 
grass  depends  in  order  to  kill  the  grass 
or  control  its  spread. 

Chemical  Controls  Only:  This         ^ 
alternative  would  rely  exclusively  on 
application  of  herbicide  (currently,  only 
the  chemical  glyphosate  is  approved  for 
use  in  the  estuary)  to  Spartina  using 
ground,  water-borne,  and/or  aerial 
delivery  systems. 

Significant  issues  associated  with 
these  alternatives  include  potential 
effects  on: 

The  Physical  Environment:  Soils  and  4 
Topography,  Hydrology,  Water  Quality, 
Ambient  Sound. 

The  Biological  Environment:      ^'■ 
Vegetation.  Wildlife.  Fish.  Microbes  and 
Marine  Invertebrates,  Biodiversity. 

Social  Environment:  Human  Health, 
Perceptions/Concerns,  Recreation. 

Economic  Environment:  Tourism, 
Mariculture  and  Fisheries.  •  . ,, 


The  environmental  review  of  this 
project  will  be  conducted  in  accordance 
with  the  requirements  of  the  National 
Environmental  Policy  Act  of  1969,  as 
amended  (42  U.S.C.  4371  et  seq.).  NEPA 
Regulations  (40  CFR  1500-1508),  other 
Federal  regulations,  and  FWS  policies 
and  procedures. 

We  estimate  the  NEPA  document  for 
this  proposal  will  be  made  available  to 
the  public  in  Spring,  1997. 

Dated:  Decamber  17. 1996. 
Michael  J.  Spear, 

Acting  Regional  Director.  Regiorrl,  Portland, 
Oregon. 
|FR  Doc.  96-32640  Filed  12-23-96:  8:45  ami 
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Service  Migratory  Bird  Regulations 
Committee  Meeting 

AQBICY:  Fish  and  Wildlife  Service. 
Interior. 

ACTION:  Notice  of  meeting. 

SUMMARY:  The  Fish  and  Wildlife  Service 
will  conduct  an  open  meeting  on 
January  23, 1997,  to  identify  and  discuss 
preliminary  issues  concerning  the  1997- 
98  migratory  bird  hunting  regulations. 

DATES:  January  23, 1997. 

ADDRESSES:  The  Service  Regulations 
Committee  will  meet  at  the  Patuxent 
National  Wildlife  Visitor  Center,  10901 
Scarlet  Tanager  Loop,  Laurel.  Maryland. 

FOR  FURTHER  INFORMATION  CONTACT: 
Paul  R.  Schmidt.  Chief.  Office  of 
Migratory  Bird  Management,  U.S.  Fish 
and  Wildlife  Service,  Department  of  the 
Interior,  ras  634-ARLSQ.  1849  C  Street. 
NW.,  Washington,  DC  20240  (703)  358- 
1714. 

8UPPt.EMENTARY  INFORMATION:  The 
Migratory  Bird  Regulations  Committee 
of  the  U.S.  Fish  and  Wildlife  Service, 
including  the  Flyway  Council 
Consultants,  will  meet  on  January  23. 
1997.  at  9:00  a.m.  to  identify 
preliminary  issues  concerning  the  1979- 
98  migratory  bird  hunting  regulations 
for  discussion  and  review  by  the  Flyway 
Councils  at  their  March  meetings.  The 
Service  believes  that,  by  opening  this 
meeting  to  the  public,  a  dialogue 
between  the  Flyway  Councils  and  the 
Service  can  begin  earlier  in  the 
regulations-development  process. 

In  accordance  with  Departmental 
policy  regarding  meetings  of  the  Service 
Regulations  Committee  attended  by  any 
person  outside  the  Department,  these 
meetings  are  open  to  public  observation. 
Members  of  the  public  may  submit 
written  comments  on  the  matters 
discussed  to  the  Director. 
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Dated:  December  6, 1996.     '-      "•' / 
lohn  G.  RogefS, 

Acting  Director.  U.S.  Fish  and  Wildlife 
Service. 
IFR  Doc.  96-32682  Filed  12-23-96;  8:45  am) 

MLLMa  COOe  4310-66-M 

Bureau  of  Indian  Affairs 

National  Environmental  Policy  Act: 
Implententing  Procedures  (516  DM  6, 
Appendix  4) 

AGENCY:  Bureau  of  Indian  Affairs, 
Interior. 

ACTION:  Final  notice  of  revised 
procedures. 

SUMMARY:  This  notice  announces 
revisions'  to  Appendix  4  of  the 
Departmental  Manual  (516  DM  6)  for 
implementing  the  National 
Environmental  Policy  Act  (NEPA) 
procedures  within  the  Bureau  of  Indian 
Affairs  (BIA),  which  were  published  in 
the  Federal  Register  on  March  31, 1988 
(53  FR  10439). 

EFFECTIVE  DATE:  December  24, 1996. 

FOR  FURTHER  INFORMATION  CONTACT:  Dr. 
Willie  R.  Taylor,  Director,  Office  of 
Environmental  Policy  and  Compliance, 
at  (202)  208-3891.  For  the  BIA,  contact 
Donald  Sutherland  at  (202)  208-4791. 

SUPPLEMENTARY  INFORMATION:  This 
notice  is  published  in  exercise  of 
authority  delegated  by  the  Secretary  of 
the  Interior  to  the  Assistant  Secretary — 
Indian  Affairs  by  209  DM  8. 

Background 

On  July  7, 1995,  the  BIA  published  a 
notice  in  the  Federal  Register  (60  FR 
35417)  proposing  revisions  to  516  DM  6, 
Appendix  4.  These  provided  more 
specific  NEPA  compliance  guidance  to 
the  BIA  by  updating  the  BIA's 
organizational  responsibilities  for 
compliance,  updating  guidance  to 
applicants,  adding  to  the  list  of  actions 
normally  requiring  an  environmental 
impact  statement(EJS),  and  updating, 
revising  and  adding  to  the  list  of  actions 
categorically  excluded  from  the  NEPA 
process.  The  notice  afforded  the  public 
30  days  to  review  and  comment  on  the 
proposed  revisions.  Certain  changes  in 
this  final  version  of  the  revisions  are  in 
response  to  those  comments. 

Discussion  of  Comments  and  Changes 

The  BLA  received  14  comment  letters 
on  the  proposed  revisions  to  Appendix 
4.  Nine  of  these  were  from  four  federal 
agencies.  Of  these  nine,  one  was  from  a 
central  office  and  eight  were  from  field 
offices.  Three  Indian  tribes,  an 
environmental  organization  and  a 


private  individual  submitted  the 
remaining  five  letters. 

Seven  changes  were  made  to  the 
proposed  revisions  as  a  result  of  the 
comments  received.  Two  of  the  changes 
are  deletions;  section  4.2.C.24  because  it 
was  contradicted  by  section  4.2.B.,  and 
section  4.4.G.4  because  it  was 
inconsistent  with  the  case  law  {Connor 
V.  Burford).  The  other  five  changes  are 
clarifications  in  wording.  These  are  in 
sections  4.3.A.3.  4.4.C,  4.4.H.2.  4.4.J  and 
4.4.L.2. 

One  further  change  was  made  as  a 
result  of  internal  BIA  review,  and  three 
as  a  result  of  Council  on  Environmental 
Quality  (CEQ)  review  of  the  proposed 
revisions.  The  BLA  change  is  the 
addition  at  section  4.4.M.5  of  the 
categorical  exclusion  for  the  issuance  of 
permits  under  the  Archaeological 
Resources  Protection  Act  (16  U.S.C. 
470aa— 11)  in  cases  where  the  permitted 
work  is  connected  with  an  action  for 
which  an  environmental  analysis  has 
been,  or  is  being  prepared.  In  such 
cases,  a  separate  environmental  process 
for  the  archaeological  permit  would  be 
redundant. 

One  of  the  changes  resulting  from  the 
CEQ  review  is  the  deletion  of  section 
4.4.M.3.,  and  the  subsequent  re- 
numbering within  4.4.M.  The  deleted 
item  would  have  categorically  excluded  - 
actions  where  the  BIA  had  concurrence 
or  co-approval  with  another  agency  and 
the  action  was  a  categorical  exclusion 
for  that  agency.  To  be  used,  an 
exclusion  must  be  listed  by  the  BLA,  as 
well.  The  other  two  changes  are 
clarifications  in  the  wording  of  sections 
4.3.B  and  4.4.H.I. 

Of  the  comments  that  did  not  result 
in  changes,  several  recommended 
adding  details  that  are  covered  in  30 
BIAM  Supplement  1.  As  noted  under 
the  supplemental  information  for  the 
proposed  revisions.  Appendix  4  is 
intended  to  be  used  along  with 
Supplement  1,  as  well  as  with 
Departmental  procedures  and  the 
Council  on  Environmental  Quality's 
regulations  (40  CFR  Parts  1500-1508).  A 
number  of  other  comments  were 
editorial  suggestions  that  offered  no 
measurable  improvement  in  the  text. 
Yet  others,  while  worthy  of 
consideration  in  anothercontext,  were 
beyond  the  scope  of  this  Appendix. 
One,  for  example,  argued  that  BIA 
environmental  guidance  should  be  in 
the  Code  of  Federal  Regulations,  not  the 
Departmental  Manual.  Responses,  by 
section,  to  comments  that  did  not  fall 
into  one  of  the  above  three  categories 
are  as  follows: 


Section  4.3.A.1 

Comment:  Recommendation  that  all 
mining  development  applications  be 
analyzed  to  determine  if  an  EIS  is 
required,  rather  than  categorically 
excluding  applications  according  to 
production  and  acreage  criteria. 

Response:  The  numbers  provided  in 
this  section  are  intended  as  general 
guidance.  The  BLA  understands  that 
there  will  be  exceptions  to  this 
categorical  exclusion,  and  has  a 
procedure  to  determine  when  such 
might  be  the  case. 

Section  4.4  " 

Comment:  Recommendation  that 
program  by  program  regulations  for 
NEPA  compliance  for  a  number  of  parts 
under  25  tin  be  promulgated. 

Response:  This  would  not  be 
consistent  with  the  Government's- 
current  policy  of  regulatory  reduction. 

Comment:  Numerous  suggestions  for 
new  categorical  exclusions  to  be  added 
to  the  list. 

Response:  The  exclusions  contained 
.  in  this  rule  are  Hexible  enough  to  cover 
the  suggested  exclusions.  For  example, 
most  of  the  suggested  additions  fall 
within  the  broader  exclusion  for 
operation  and  maintenance  (4.4.A.). 

Section  4.4.1 

Comment:  Recommendation  that  a 
categorical  exclusion  be  added  for 
federally  funded  housing  projects 
wherein  the  Department  of  Housing  and 
Urban  Development  (HUD)  will  be 
complying  with  NEPA  for  the  housing 
and  the  only  BLA  action  would  be  to 
acquire  the  land  in  trust. 

Response:  The  categorical  exclusion 
was  not  included  because  such 
situations  are  covered  under  lead/ 
cooperating  agency  arrangements  in 
HUD's  environmental  documents. 

Comment:  Question  as  to  whether  the 
categorical  exclusion  of  land 
conveyances  where  no  change  in  land  . 
use  is  planned  might  still  allow  for 
some  degree  of  planned  development  or 
physical  alteration  of  the  land  without 
triggering  NEPA  review. 

Response:  It  is  unrealistic  to  expect 
land  to  be  conveyed  with  no  plan 
whatsoever  for  its  future  use.  Whether 
or  not  the  conveyance  may  be 
categorically  excluded  is  a  matter  of 
judgement  by  the  BIA  official 
responsible  for  NEPA  compliance  as  to 
how  well  the  plan  is  established.  The 
categorical  exclusion  does  not,  however, 
allow  for  any  development  or  physical 
alteration  to  actually  take  place. 

Comment:  Recommendation  that  all 
land  transfers  be  categorically  excluded, 
regardless  of  plans  for  future 
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development  or  physical  alteration,  as 
long  as  the  subsequent  activity  will  be 
subject  to  NEPA  review. 

Response:  This  is  in  fact  the  way  the 
categorical  exclusion  is  meant  to 
operate.  What  the  BIA  official 
responsible  for  NEPA  compliance  must 
decide  is  whether  or  not  plans  for 
development  or  physical  alteration  are 
established  to  the  point  whexe-NEPA 
review  of  the  proposed  activity  should 
be  done  in  conjunction  Wt|h  the  land 
transfiar. 


CI    NEPA  Responsibility 

A.  Deputy  Commissioner  of  Indian 
Affairs  is  responsible  for  NEPA 
compliance  of  Bureau  of  Indian  A0airs 
(BIA)  activities  and  programs. 

B.  DirecttJF,T)ffice  of  Trust 
Responsibilities  (OTR)  is  responsible  for 
oversight  of  the  BIA  program  for 
achieving  compliance  with  NEPA, 
program  direction,  and  leadership  for 
BIA  environmental  policy,  coordination 
and  procedures. 

C.  Environmental  Services  Staff, 
reports  to  the  Director  (OTR).  This  office 
is  the  Bureau-wide  focal  point  for 
overall  NEPA  policy  and  guidance  and 
is  responsible  for  advising  and  assisting 
Area  Offices,  Agency  Superintendents, 
and  other  field  support  personnel  in 
their  environmental  activities.  The 
office  also  provides  training  and  acts  as 
the  Central  Office's  liaison  with  Indian 
tribal  governments  on  NEPA  and  other 
environmental  compliance  matters. 
Information  about  BIA  NEPA 
documents  or  the  NEPA  process  can  be 
obtained  horn  this  office. 

D.  Other  Central  Office  Directors  and 
Division  Chiefs  are.responsible  for 
ensuring  that  the  programs  and 
activities  within  their  jurisdiction 
comply  with  NEPA. 

E.  Area  Directors  and  Project  Officers 
are  responsible  for  assuring  NEPA 
compliance  with  all  activities  under 
their  jurisdiction  and  providing  advice 
and  assistance  to  Agency 
Superintendents  and  consulting  with 
the  Indian  tribes  on  environmental 
matters  related  to  NEPA.  Area  Directors 
and  Project  Officers  are  also  responsible 
for  assigning  sufficient  trained  staff  to 
ensure  NEPA  compliance  is  carried  out. 
An  Environmental  Coordinator  is 
located  at  each  Area  Office. 

F.  Agency  Superintendents  and  Field 
Unit  Supervisors  are  responsible  for 
NEPA  compliance  and  enforcement  at 
the  Agency  or  field  unit  level. 

4.2    Guidance  to  Applicants  and  Tribal 
Governments 

A.  Relationship  with  Applicants  and 
Tribal  Governments. 
1.  Guidance  to  Applicants. 


a.  An  "applicant"  is  an  entity  which 
proposes  to  undertake  any  activity 
which  will  at  some  point  require  BIA 
action.  These  may  include  tribal 
governments,  private  entities,  state  and 
local  governments  or  other  Federal 
agencies.  BIA  compMance  with  NEPA  is 
Congressionally  mandated.  Compliance 
is  initiated  when  a  BIA  action  is 
necessary  in  order  to  implement  a 
proposal. 

b.  Applicants  should  contact  the  BIA 
official  at  the  appropriate  level  for 
assistance.  This  will  be  the  Agency 
Superintendent,  Area  Director  or  the 
Director,  Office  of  Trust 
Responsibilities. 

c.  If  the  applicant's  proposed  action 
will  affect  or  involve  more  than  one 
tribal  government,  one  government 
agency,  one  BIA  Agency,  or  where  the 
action  may  be  of  State-wide  or  regional 
significance,  the  applicant  should 
contact  the  respective  Area  Director(8). 
The  Area  Director(s),  using  sole 
discretion,  may  assign  the  lead  NEPA 
compliance  responsibilities  to  one  Area 
Office  or,  as  appropriate,  to  one  Agency 
Superintendent.  From  that  point,  the 
Applicant  will  deal  with  the  designated 
lead  office. 

d.  Since  much  of  the  applicant's 
planning  may  take  place  outside  the  BIA 
system,  it  is  the  applicant's 
responsibility  to  prepare  a  milestone 
chart  for  BIA  use  at  the  earliest  possible 
stage  in  order  to  coordinate  the  efforts 
of  both  parties.  Early  communication 
with  the  responsible  BIA  office  will 
expedite  determination  of  the 
appropriate  type  of  NEPA 
documentation  required.  Other  matters 
such  as  the  scope,  depth  and  sources  of 
data  for  an  environmental  document 
will  also  be  expedited  and  will  help  • 
lead  to  a  more  efficient  and  more  timely 
NEPA  compliance  process. 

2.  Guidance  to  Tribal  Governments. 

a.  Tribal  governments  may  be 
applicants,  and/or  be  affected  by  a 
proposed  action  of  BIA  or  another 
Federal  agency.  Tribal  governments 
affected  by  a  proposed  action  shall  be 
consulted  during  the  preparation  of 
environmental  documents  and,  at  their 
option,  may  cooperate  in  the  review  or 
preparation  of  such  documents. 
Notwithstanding  the  above,  the  BIA 
retains  sole  responsibility  and        ^^   - 
discretion  in  all  NEPA  compliance 
matters. 

b.  Any  pro|K>sed  tribal  actions  that  do 
not  require  BIA  or  other  Federal 
approval,  funding  or  "actions"  are  not 
subject  to  the  NEPA  process. 

B.  Prepared  Program  Guidance. 

BIA  has  implemented  regulations  for 
environmental  guidance  for  surface 
mining  in  25  CFR  Part  216  (Surface 


Exploration,  Mining  and  Reclamation  of 
Lands.)  Environmental  guidance  for 
Forestry  activities  is  found  in  25  CFR 
163.27  and  53  BIAM  Supplements  2  and 
3. 

C.  Other  Guidance. 

Programs  under  25  CFR  for  which  BIA 
has  not  yet  issued  regulations  or 
directives  for  environmental 
information  for  applicants  are  listed 
below.  These  programs  may  or  may  not 
require  environmental  documents  and 
could  involve  submission  of  applicant 
information  to  determine  NEPA 
applicability.  Applicants  for  these  types 
of  programs  should  contact  the 
appropriate  BIA  office  for  information 
and  assistance: 

1.  Partial  payment  construction 
charges  on  Indian  irrigation  projects  (25 
CFR  Part  134). 

2.  Construction  assessments.  Crow 
Indian  irrigation  project  (25  CFR  Part 
135). 

3.  Fort  Hall  Indian  irrigation  project. 
Idaho  (25  CFR  Part  136). 

4.  Reimbursement  of  construction 
costs,  San  Carlos  Indian  irrigation 
project,  Arizona  (25  CFR  Part  137). 

5.  Reimbursement  of  construction 
costs,  Ahtanum  Unit,  Wapato  Indian 
irrigation  project,  Washington  CFR  Part 
138). 

6.  Reimbursement  of  construction 
costs,  Wapato-Satus  Unit,  Wapato 
Indian  Irrigation  project,  Washington 
(25  CFR  Part  139). 

7.  Land  acquisitions  (25  CFR  Part 
151). 

8.  Leasing  and  permitting  (Lands)  (25 
CFR  Part  162). 

9.  Sale  of  lumber  and  other  forest 
products  produced  by  Indian 
enterprises  from  the  forests  on  Indian 
reservation  (25  CFR  Part  164). 

10.  Sale  of  forest  products.  Red  Lakfr 
Indian  Reservation,  Minn.  (25  CFR  Part 
165). 

11.  General  grazing  regulations  (25 
CFR  Part  166). 

12.  Navajo  grazing  regulations  (25 
CFR  Part  167). 

13.  Grazing  regulations  for  the  Hopi 
partitioned  lands  (25  CFR  Part  168). 

14.  Rights-of-way  over  Indian  lands 
(25  CFR  Part  169). 

15.  Roads  of  the  Bureau  of  Indian 
Affairs  (25  CFR  Part  170). 

16.  Concessions,  permits  and  leases 
on  lands  withdrawn  or  acquired  in 
connection  with  Indian  irrigation 
projects  (25  CFR  Part  173). 

17.  Indian  Electric  Power  Utilities  (25 
CFR  Part  175). 

18.  Resale  of  lands  within  the 
badlands  Air  Force  Gunnery  Range 
(Pine  Ridge  Aerial  Gunnery  Range)  (25 
CFR  Part  178). 

19.  Leasing  of  tribal  lands  for  mining 
(25  CFR  t»art  211). 
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20.  Leasing  of  allotted  lands  for 
mininfi  (25  CFR  Part  212). 

21.  Leasing  of  restricted  lands  of   - 
members  of  Five  Qvilized  Tribes, 
OklahcHna,  for  mining  (25  CFR  Part 
213). 

22. 1  .easing  of  Osage  Reservation 
lands,  Oklahoma,  for  mining,  except  oil 
and  gas  (25  CFR  Part  214).  ^ 

23.  Lead  and  zinc  mining  operations 
and  leases,  Quapaw  Agency  (25  CFR 
Part  215). 

24.  Leasing  of  Osage  Reservation 
lands  for  oil  and  gas  mining  (25  CFR 
Part  226). 

25.  Leasing  of  certain  lands  in  Wind 
River  Indian  Reservation,  Wyoming,  for 
oil  and  gas  mining  (25  CFR  Part  227). 

26.  Indian  fishing  in  Alaska  (25  CFR 
Part  241). 

27.  Commercial  fishing  on  Red  Lake 
Indian  Reservation  (25  CFR  242). 

28.  Use  of  Columbia  River  in-lieu 
fishing  sites  (25  CFR  Part  248). 

29.  Off-reservation  treaty  fishing  (25 
CFR  Part  249). 

30.  Indian  fishing — ^Hoopa  Valley 
Indian  Reservation  (25  CFR  Part  150). 

31.  Housing  Improvement  Program 
(25  CFR  Part  256). 

32.  Contracts  imder  Indian  Self- 
Determination  Act  (25  CFR  Part  271). 

33.  Grants  under  Indian  Self- 
Determination  Act  (25  CFR  Part  272). 

34.  School  construction  or  services  for 
tribaUy  operated  previously  private 
schools  (25  CFR  Part  274). 

35.  Uniform  administration 
requirements  for  grants  (25  CFR  276). 

36.  School  construction  contracts  for 
pubUc  schools  (25  CFR  Part  277). 

4.3  Major  Actions  Normally  Requiring 
anEIS 

A.  The  following  BIA  actions 
normally  require  the  preparation  of  an 
Environmental  Impact  Statement  (EIS): 

1.  Proposed  mining  contracts  (for 
other  than  oil  and  gas),  or  the 
combination  of  a  niunber  of  smaller 
contracts  comprising  a  mining  unit  for: 

a.  New  mines  of  640  acres  or  more, 
other  than  surfece  coal  mines. 

b.  New  siuface  coal  mines  of  1,280 
acres  or  more,  or  having  an  annual  full 
production  level  of  5  million  tons  or 
more. 

2.  Proposed  water  development 
projects  which  would,  for  example, 
inundate  more  than  1,000  acres,  or  store 
more  than  30,000  acre-feet,  or  irrigate 
more  than  5,000  acres  of  undeveloped 
land. 

3.  Construction  of  a  treatment,  storage 
or  disposal  facility  for  hazardous  waste 
or  toxic  substances. 

4.  Construction  of  a  solid  waste 
facility  for  commennal  piuposes. 

B.  In  exceptional  cases,  where  one  of 
the  above  actions  appears  unlikely  to 


have  a  significant  impact  on  the  human 
environment,  an  Environmental 
Assessment  (EA),  at  least,  must  be 
prepared  in  accordance  with  40  CFR 
1508.9.  In  no  case  may  one  of  these 
actions  be  treated  as  a  categorical 
exclusion. 

4.4    Categorical  Exclusions 

In  addition  to  the  actions  listed  in  the 
Department's  categorical  exclusions  in 
Appendix  1  of  516  DM  2,  many  of 
which  the  BIA  also  performs,  the 
following  BIA  actions  are  her^y 
designated  as  categorical  exclusions 
imless  the  action  qualifies  as  an 
exception  under  Appendix  2  of  516  DM 
2.  These  activities  are  single, 
independent  actions  not  associated  with 
a  larger,  existing  or  proposed,  complex 
or  bdlity.  If  cases  occur  that  involve 
larger  complexes  or  facilities,  an  EA  or 
supplement  should  be  accomplished. 

A.  Operation,  maintenance,  and 
replacement  of  existing  facilities. 

Examples  are  normal  renovation  of 
buildings,  road  maintenance  and 
limited  rehabilitation  of  irrigation 
structures. 

B.  Transfer  of  Existing  Federal 
Facilities  to  Other  Entities. 

Transfer  of  existing  operation  and 
maintenance  activities  of  Federal 
facilities  to  tribal  groups,  water  user 
organizations,  or  other  entities  where 
the  anticipated  operation  and 
maintenance  activities  are  agreed  to  in 
a  contract,  follow  BIA  policy,  and  no 
change  in  operations  or  maintenance  is 
anticipated. 

C.  Human  resources  programs. 
Examples  are  social  services, 

education  services,  employment 
assistance,  tribal  operations,  law 
enforcement  and  credit-and  financing 
activities  not  related  to  development. 

D.  Administrative  actions  and  other 
activities  relating  to  trust  resources. 

Examples  are:  Management  of  trust 
funds  (collection  and  distribution), 
budget,  finance,  estate  planning,  wills 
and  appraisals. 

E.  Self-Determination  and  Self-    . 
Governance. 

1.  Self-Determinadon  Act  contracts 
and  grants  for  BIA  programs  listed  as 
categorical  exclusions,  or  for  programs 
in  which  environmental  impacts  are 
adequately  addressed  in  earlier  NEPA 
analysis. 

2.  Self-Governance  compacts  for  BIA  . 
programs  which  are  listed  as  categorical 
exclusions  or  for  programs  in  which 
environmental  impacts  are  adequately 
addressed  in  earUer  NEPA  analysis. 

F.  Rights-of-Way. 

1.  Rights-of-Way  inside  another  right- 
of-way,  or  amendments  to  rights-of-way 
where  no  deviations  bom  or  additions 


to  the  original  right-of-way  are  involved 
and  where  there  is  an  existing  NEPA 
analysis  covering  the  same  or  similar 
impacts  in  the  rigjht-of-way  area. 

2.  Service  line  agreements  to  an 
individual  residence,  building  or  well 
from  an  existing  focihty  where 
installation  will  involve  no  clearance  of 
vegietation  from  the  right-of-way  other 
than  for  placement  of  poles,  signs 
(including  highway  signs),  or  buried 
power/cable  lines. 

3.  Renewals,  assigmnents  and 
conversions  of  existing  rights-of-way 
where  there  would  be  essentially  no 
change  in  use  and  continuation  would 
not  lead  to  environmental  degradation. 

G.  Minerals. 

1.  Approval  of  permits  for  geologic 
mapping,  inventory,  reconnaissance  and 
surface  sample  collecting. 

2.  Approval  of  unitizadon  agreements, 
pooling  or  communitization  agreements. 

3.  Approval  of  mineral  lease 
adjustments  and  transfers,  including 
assignments  and  subleases. 

4.  Approval  of  royalty  determinations 
such  as  royalty  rate  adjustments  of  an 
existing  lease  or  contract  agreement 

H.  Forestry. 

1.  Approval  of  free-use  cutting, 
without  permit,  to  Indian  owners  for  on- 
reservation  personal  use  of  forest 
products,  not  to  exceed  2,500  board  feet 

2.  Approval  and  issuance  of  cutting 
permits  for  fdhest  products  not  to  exceed 
$5,000  in  value. 

3.  Approval  and  issuance  of  paid 
timber  cutting  permits  or  contracts  for 
products  valued  at  less  than  $25,000 
when  in  compliance  with  policies  and 
guidelines  established  by  a  current 
management  plan  addressed  in  earUer 
NEPA  analysis. 

4.  Approval  of  annual  logging  plans 
when  in  compliance  with  poUcies  and 
guidelines  established  by  a  current 
management  plan  addressed  in  earUer 
NEPA  analysis. 

5.  Approval  of  Fire  Management 
Planning  Analysis  detailing  emergency 
fire  suppression  activities. 

6.  Approval  of  emergency  forest  and 
range  rehabilitation  plans  when  limited 
to  environmental  stabilization  on  less 
than  10,000  acres  and  not  including 
approval  of  salvage  sales  of  damaged 
timber. 

7.  Approval  of  forest  stand 
improvement  projects  of  less  than  2000 
acres  when  in  compliance  with  policies 
and  guidelines  established  by  a  ciurent 
management  plan  addressed  in  earlier 
NEPA  anal)rsis. 

8.  Approval  of  timber  management  ' 
access  skid  trail  and  logging  road 
construction  when  consistent  with 
pohcies  and  guidelines  established  by  a 
current  management  plan  addressed  in 
earlier  NEPA  analysis. 
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9.  Approval  of  prescribed  burning 
plans  of  less  than  2000  acres  when  in 
compliance  with  policies  and  guidelines 
established  by  a  current  management 
plan  addr^sed  in  earlier  NEPA 
anal3rsi8. 

10.  AppA>val  of  forestation  proiects 
with  native  species  and  associated 
protection  and  site  preparation  activities 
on  less  than  2000  acres  when  consistent 
with  policies  and  guidelines  established 
by  a  current  management  plan 
addressed  in  earlier  NEPA  analysis. 

I.  Land  Conveyance  and  Other 
Transfers. 

Approvals  or  grants  of  conveyances 
and  other  transfers  of  interests  in  land 
where  no  change  in  land  use  is  planned. 

J.  Reservation  Proclamations. 

Lands  established  as  or  added  to  a 
reservation  pursuant  to  25  U.S.G.  467, 
where  no  change  in  land  use  is  planned. 

K.  Waste  Management. 

1.  Closure  operations  for  solid  waste 
facilities  when  done  in  compliance  with 
other  federal  laws  and  regulations  and 
where  cover  material  is  taken  firom  ^ 
locations  which  have  been  approv^  for 
use  by  earlier  NEPA  analysis.         » 

2.  Activities  involving  remediatiop  of 
hazardous  waste  sites  if  done  in 
compliance  with  applicable  federal  laws 
such  as  the  Resource  Conservation  and 
Recovery  Act  (Pub.  L.  94-580), 
Comprehensive  Environmental 
Response,  Compensation,  and  Liability 
Act  (Pub.  L.  96-516)  or  Toxic 
Substances  Control  Act  (Pub.  L.  94- 
469). 

L.  Roads  and  Transportation. 

1.  Approval  of  utility  installations 
along  or  across  a  transportation  facility 
located  in  whole  within  the  limits  of  the 
roadway  right-of-way. 

2.  Construction  of  oicycle  and 
pedestrian  lanes  and  paths  adjacent  to 
existing  highways  and  within  the 
existing  rights-of-way. 

3.  Activities  included  in  a  "highway 
safety  plan"  under  23  CFR  Part  402. 

4.  Installation  of  fencing,  signs, 
pavement  markings,  small  passenger 
shelters,  traffic  signals,  and  railroad 
warning  devices  where  no  substantial 
land  acquisition  or  trafQc  disruption 
will  occur. 

5.  Emergency  repairs  under  23  U.S.C. 
125. 

6.  Acquisition  of  scenic  easements. 

7.  Alterations  to  facilities  to  make 
them  accessible  for  the  elderly  or 
handicapped. 

8.  Resurfacing  a  highway  without 
adding  to  the  existing  width. 

9.  Rehabilitation,  reconstruction  or 
replacement  of  an  existing  bridge 
structure  on  essentially  the  same 
alignment  or  location  (eg.  widening, 
adding  shoulders  or  safety  lanes, 
walkways,  bikeways  or  guardrails). 


10.  Approvals  for  changes  in  access 
control  within  existijig  rigj^t-of-w^ys. 

11.  Road  construction  within  an 
existing  right-of-way  which  has  been 
acquir^  for  a  HUD  housing  project,  and 
for  which  earlier  NEPA  analysis  aheady 
exists. 

M.  Other. 

1.  Etata  gathering  activities  such  as 
inventories,  soil  and  range  surveys, 
timber  cruising,  geological,  geophysical, 
archeological,  paleontological  and 
cadastral  surveys. 

2.  Establishment  of  non-disturbance 
environmental  quality  monitoring 
programs  and  field  monitoring  stations 
including  testing  services. 

3.  Approval  of  an  Application  for 
Permit  to  Drill  for  a  new  water  source 
or  observation  well. 

4.  Approval  of  conversion  of  an 
abandoned  oil  well  to  a  water  well  if 
water  facilities  are  established  only  near 
the  well  site. 

5.  Approval  and  issuance  of  permits 
under  the  Archaeological  Resources 
Protection  Act  (16  U.S.C.  470aa-ll) 
when  the  permitted  activity  is  being 
done  as  a  part  of  an  action  for  which  an 
NEPA  analysis  has  been,  or  is  being 
prepared.  ;    .  ^..^ 

Dated:  December  16. 1996.  ••-  t'i'' ' 

Dr.  WUlie  R.  Tayler, 

Director,  Office  of  Environmental  Policy  and 
Compliance. 
|FR  Doc  96-32588  Piled  12-23-96;  8:45  am) 

BIUMO  CODE  4310-W7-« 


Bureau  of  Land  Management 
[NV-020-1990-01] 

Final  EnvironnMntal  Impact  Statement, 
Notice  of  Availability 

action:  Notice  of  availability,  final 
environmental  impact  statement  for  the 
Santa  Fe  Pacific  Gold  Corporation's 
Twin  Creeks  Mine  Expansion  Project. 

summary:  Pursuant  to  section  102(2Kc) 
of  the  National  Environmental  Policy 
Act  of  1969,  notice  is  given  that  the 
Winnemucca  District  of  the  Bureau  of 
Land  Management  (BLM)  has  prepared, 
by  third  party  contractor,  and  made 
available  for  a  30-day  public  review,  the 
Final  Environmental  Impact  Statement 
for  Santa  Fe  Pacific  Gold  Corporation's 
Twin  Creeks  Mine  Expansion  Project, 
located  in  Humboldt  County,  Nevada. 
DATES:  The  Final  Environmental  Impact 
Statement  will  be  distributed  and  made 
available  to  the  public  on  December  20, 
1996.  The  period  of  availability  for 
public  review  for  the  Final 
Environmental  Impact  Statement  ends 
on  January  21, 1997.  At  that  time  a 


Record  of  Decision  will  be  issued 
regarding  the  Proposed  Action. 

ADDRESSES:  A  copy  of  the  Final 
Environmental  Impact  Statement  can  be 
obtained  firom:  Bureau  of  Land 
Management,  Winnemucca  District 
Office,  5100  Blast  Winnemucca 
Boulevard,  Winnemucca,  Nevada  89445. 
The  Final  Environmental  Impact 
Statement  is  available  for  inspection  at 
the  following  locations:  Bureau  of  Land 
Management  Nevada  State  Oflioe 
(Reno);  Lander  and  Humboldt  County 
Libraries;  and  the  University  of  Nevada 
library  in  Reno,  Nevada. 
FOR  FURTHER  INFORMATION  CONTACT: 
Gerald  L.  Moritz,  Project  Manager,  at  the 
above  Winnemucca  District  address  or 
telephone  (702)  623-1500. 
SUPPLEMENTARY  INFORMATION:  The  Final 
Environmental  Impact  Statement  has 
been  reproduced  in  its  entirety  and 
contains  the  original  analysis  presented 
in  the  Draft  EIS  (issued  July  5. 1996), 
with  all  text  changes  highlighted.  In 
addition,  the  Final  EIS  also  includes  an 
evaluation  of  two  additional 
alternatives,  the  West  Side  alternative 
(overburden/interburden 
reconfiguration)  and  the  East  Side 
alternative  (stormwater  control),  that 
were  not  analysed  in  the  Draft  EIS.  Also 
included  in  the  Final  EIS  are  responses 
to  comments  received  by  BLM  during 
the  public  comment  period  on  the  Draft 
EIS.  The  EIS  analyzes  the  diredt, 
indirect  and  cumulative  impacts 
associated  with  continued  mining  and 
expansion  of  the  South  pit,  ore 
processing  facilities,  overburden  and 
interfourden  storage  areas,  expanded 
dewatering  system  and  water  disposal 
facilities,  diversion  of  Rabbit  Creek  and 
tributaries,  and  ancillary  facilities. 

Dated:  December'ie.  1996. 
Ron  Wenker, 

Winnemucca  District  Manager. 
(PR  Doc.  96-32571  Piled  12-23-96;  8:45  ami 

MLUNG  CODE  43ie-HC-M 


PD-057-1040-00] 

Idaho:  Filing  of  Plats  of  Survey;  Idaho 

The  plat  of  the  following  described 
land  was  ofncially  Tiled  in  the  Idaho 
State  Office,  Bureau  of  Land 
Management,  Boise,  Idaho,  effective 
9:00  a.m.  December  9,  1996. 

The  plat  reprsenting  the  dependent 
resurvey  of  portions  of  the  subdivisional 
lines,  of  the  1895  meanders  of  the  left 
bank  of  the  Snake  River,  and  of  the  1960 
meanders  of  an  island  designated  as  lot 
16  in  section  3,  and  the  survey  of  the 
median  line  of  a  relicted  channel  of  the 
Snake  River  in  section  3,  T.  6  S.,  R.  8 
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E.,  Boise  Mmidian,  Idaho,  Group  No.' 
948,  was  accepted  December  9, 1996. 
This  survey  was  executed  to  meet 
certain  administrative  needs  of  the 
Bureau  of  Land  Management.  All 
inquiries  concerning  the  survey  of  the 
above  described  land  must  be  sent  to  the 
Chief,  Cadastral  Survey,  Idaho  State 
Office,  Bureau  of  Land  Management, 
1387  S.  Vinnell  Way,  Boise,  Idaho, 
83709-1657. 

Dated:  December  9, 1996.  .-   .      ' 

Duane  E.  Oken,  * 

Chief  Cadastml  Surveyor  for  Idaho. 
(FR  Doc  96-32570  Piled  12-23-96;  8:45  am) 

BIUMQ  COOC  4310-OQ-M 


National  Park  Service 

30  Day  Notice  of  Submission  to  0MB, 
Opportunity  for  Public  Comment 

AGBICY:  National  Park  Service,  Interior. 

ACTION:  Notice  of  submission  to  0MB 
and  request  for  comments  on 
information  collection  related  to 
National  Park  Service  mining 
regulations. 

SUMMARY;  Under  the  provisions  of  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3507(a)(1)(D)),  the  National  Park 
Service  (NPS)  invites  comments  on  a 
submitted  request  to  OMB  to  approve  a 
reinstatement,  with  change,  to  a 
previously  approved  information  budget 
for  the  NPS's  minerals  management 
regulatory  program  inside  park  units. 
Comments  are  invited  on:  (1)  the  need 
for  the  information  including  whether 
the  information  has  practical  utility;  (2) 
the  accuracy  of  the  reporting  burden 
estimate;  (3)  ways  to  enhance  the 
quality,  utility  and  clarity  of  the 
information  to  be  collected;  (4)  ways  to 
minimize  the  burden  of  the  information 
collection  on  respondents,  including 
use  of  automated  collection  techniques 
or  other  forms  of  information 
tectmology;  and  (5)  iiiformation  on  the 
typical  costs  that  prospective  operators 
incur  in  preparing  complete  plans  of 
operation  under  NPS  mining  ^ .  - 
regulations. 

PRIMARY  PURPOSE  OF  THE  PROPOSED 
INFORMATION  COLLECTION  REQUEST:  The 
NPS  obtains  information  on  prospective 
mineral  development  activities 
associated  with  mining  claims  and 
nonfederal  oil  and  gas  rights  within 
National  Park  System  units  to  ensure 
that  it  only  permits  operations  that 
mitigate  adverse  impacts  to  park 
resources  and  values. 

DATES:  Public  comments  on  this  notice 
must  be  received  by  January  23, 1997. 


ADDRESSES:  Please  send  comments  to 
the  OfHce  of  Management  and  Budget, 
Office  of  Information  and  Regulatory 
Affairs,  ATTN:  Desk  Officer  for  the 
Interior  Department  (1024-0064), 
Washington,  D.C.  20503.  Please  also 
forward  a  copy  of  your  comments  to: 
Carol  McCoy,  Chief,  Policy  and 
Regulations  Branch,  Geologic  Resources 
Division,  National  Park  Service,  P.O.Box 
25287,  Lakewood,  Colorado  80225. 

All  comments  will  become  a  matter  of 
public  record.  Copies  of  the  information 
collection  request  may  be  obtained  by 
contacting  Carol  McCoy  at  the  above 
noted  address  or  by  calling  her  at  (303) 
969-2096. 

SUPPLEMENTARY  information: 

Titte:  NPS  Minerals  Management 
Program. 

Form:  None. 

OMB  Number:  1024-0064. 

Expiration  Date:  October  31, 1996. 

Type  of  Request:  Reinstatement,  with 
change,  of  a  previously  approved 
information  collection. 

Description  of  Need:  Regulations  at  36 
CFR  Part  9  require  prospective 
developers  of  mineral  claims  under  the 
Mining  Law  of  1872  and  nonfederal  oil 
and  gas  rights  to  submit  proposed  plans 
of  operations  to  the  NPS  for  review  and 
approval.  A  plan  of  operations 
essentially  represents  a  prospective 
operator's  blueprint  for  conducting 
mineral  development  activities 
associated  with  valid  mineral  rights 
inside  park  unit  boundaries.  By 
requiring  such  a  plan  upfront,  the  NPS 
can  assure  that  only  mining  operations 
that  mitigate  adverse  impacts  to  park 
resources  and  values  are  authorized 
inside  park  unit  boundaries. 

Description  of  respondents:  1/3 
medium  to  large  publicly  owned 
companies  and  2/3  private  entities. 

Estimated  annual  reporting  burden: 
1600 

Estimated  average  burden  per 
respondent:  80  hours. 

Estimated  average  number  of 
respondents:  18. 

Estimated  frequency  of  response:  One. 

Dated:  December  17, 1996. 
David  B.  Shaver, 

Chief  Geologic  Resourcet  Division,  National 
Park  Service. 

IFR  Doc  96-32654  Filed  12-23-96;  8:45  am) 
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Gettysburg  National  Military  Park; 
Notk:e 

AGBICY:  National  Park  Service,  Interior. 
action:  Public  notice. 

summary:  Summary  of  development 
opportunity. 


The  National  Park  Swvice  ("NPS")  is 
seeking  proposals  from  highly  qualified 
persons  to  cooperate  with  NPS  in  the 
development  of  visitor  center  and 
museum  facilities  (the  ''Visitor  Center/ 
Museum  Facilities")  for  Gettysburg 
National  Military  Park  (the  "park"), 
under  the  terms  of  an  NPS  cooperative 
agreement.  The  cooperator  may  also 
develop  and  operate  in  cooperation  Mrith 
NPS  specified  related  facilities  (the 
"Related  Facilities")  as  part  of  the 
overall  NPS  and  cooperator  project  (the 
"Complex").  Tills  Request  for  Proposals 
("RFP")  represents  a  unique 
opportunity  for  a  visionary,  creative 
organization  which  cherishes  our 
nation's  past  to  be  part  of  a  history- 
making  public-private  collaboration 
which  is  intended  to  create  the  premier 
focility  of  its  kind.  The  specific  goals  of 
NPS  ("NPS  Goals")  for  this  project  are 
described  in  the  section  of  this  RFP 
entitled  "National  Park  Service  Goals 
for  the  Complex."  NPS  seeks  to  consider 
proposals  for  the  cooperative  agreement 
from  all  possible  sources,  including  for- 
profit  not-for-profit  and/or 
governmental  entities.  Because  there  is 
no  federal  funding  for  construction, 
only  limited  federal  funding  for  the 
operation  of  the  Visitor  Center/Museum 
Facilities,  and  no  federal  funding  for 
construction  or  operation  of  the  Related 
Facilities.  NPS  will  consider  a  variety  of 
mechanisms  and  locations  to  make  the 
Complex  a  reality. 

Gettysburg  is  the  site  of  the  July  1-3, 
1863  battle  which  many  consider  to  be 
the  turning  point  of  the  Civil  War.  The 
park  encompasses  5,900  acres  of  terrain 
upon  which  most  of  the  battle  occuned. 
Located  through  the  park  are 
monuments  built  by  the  battle's 
survivors  to  memorialize  their  comrades 
who  fell  in  battle,  as  well  as  state 
memorials  and  unit  markers.  The 
national  cemetery,  where  many  Union 
dead  are  buried,  and  whose  dedication 
was  the  occasion  of  Lincoln's 
Gettysburg  Address,  is  also  included  in 
the  park.  The  park  also  owns  a  notable 
collection  of  artifacts,  archives  and 
printed  texts,  many  of  which  are 
priceless  and  irreplaceable.  There  is  a 
long  tradition  of  living  history 
programs,  guided  walks  by  interpreters, 
and  personalized  tours  by  the  pturk's 
federally  licensed  battlefield  guides 
which  help  the  prark's  more  than  1.7 
million  visitors  each  year  understand 
the  meaning  and  magnitude  of  the  Battle 
of  Gettysburg.  A  more  detailed 
description  of  the  park  and  its 
environment  can  be  found  in  the  Draft 
Development  Concept  Plan/ 
Environmental  Assessment,  Collections 
Storage,  Visitor  and  Museum  Facilities, 
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Gettysburg  National  Military  Park, 
Pennsylvania. 

The  Visitor  Center/Museum  Facilities 
will  be  the  gateway  to  the  park.  The 
visitors'  experiences  in  these  facilities 
will  prepare  them  to  understand  and 
appreciate  fully  the  Gettysburg 
BattleHeld.  The  facilities  wiH  include 
the  park's  main  visitor  center,  a  history 
museum,  a  bookstore  for  sale  of 
interpretive  materials,  a  gallery  for  the 
display  of  the  world-famous  Gettysburg 
cyclorama  painting,  housing  the  park's 
extensive  collections  of  artifacts  and 
archives,  and  administrative  office 
space.  MPS  envisions  this  facility  as  an 
educational,  enriching,  enlightening  and 
entertaining  destination  where  park 
visitors  can  learn  about  the  Gettysburg 
Campaign.  The  museum  will  tell  the 
story  of  the  battle  in  its  broad  context 
of  the  Civil  War  and  American  History, 
and  of  its  legacy  and  enduring 
importance  to  the  American  people.  At 
the  end  of  their  stay  at  the  facility, 
visitors  should  want  to  visit  the 
battleGeld,  participate  in  related 
programs  and  activities  in  the 
community,  aad  leam  more  about  the 
era  of  the  Qvil  War.  The  Visitor  Center/ 
Museum  Facilities  building  program 
includes  site  rehabilitation,  the  removal 
of  the  existing  Cyclorama  Building,  and 
removal  of  most  of  the  existing  Visitor 
Center.  A  very  small  visitor  contact 
station  will  be  developed  somewhere  in 
the  vicinity  of  the  existing  centers. 

MPS  considers  the  most  proposals 
received  will  suggest,  as  part  of  the 
overall  cooperative  arrangements, 
general  NPS  operation  and  maintenance 
of  the  Visitor  Center/Museum  Facilities, 
including,  as  is  done  now,  collection  of 
interpretive  fees  by  NPS  and  general 
NPS  operation  of  its  programs. 

Proposals,  however,  may  also  suggest 
other  strategies  to  operate  and  maintain 
cooperatively  the  Visitor  Center/ 
Museum  Facilities.  Such  strategies  may 
include  a  blend  of  public  and  private 
management  and  operation  or  other 
solutions  that  provide  the  park  with 
needed  facilities  and  services  while 
limiting  NPS  financial  participation. 

No  specific  site  for  the  Complex  has 
been  proposed  or  selected.  Sites  both 
inside  and  outside  the  park's  boundary 
will  be  considered  under  the  Site 
Evaluation  Criteria  set  forth  below  so 
long  as  it  is  within  the  area  of 
consideration 

NPS  intends  that  the  general  scope  of 
the  Visitor  Center/Museum  Facilities 
will  be  the  same  no  matter  where  the 
Complex  is  located.  However,  a 
cooperator's  Related  Facilities  may  be 
broader  in  scope  if  located  outside  of 
Park  boundaries  as  discussed  below. 
Whatever  the  location,  however,  NPS 


wishes  to  provide  a  fitting  setting  in 
which  to  honor  the  events  comprising 
the  Gettysburg  Campaign  and  to  serve 
its  visitors.  Thisrefore,  the  Complex 
must  convey  an  image  compatible  with 
the  mission  and  purpose  of  NPS. 

In  preparation  for  the  selection  of  a 
proposal,  NPS  has  completed  a  Draft 
Development  Concept  Plan.  The  Draft 
Development  Concept  Plan  describes 
objectives  and  options  for  the  Visitor 
Center/Museum  Facilities  and  selects  a 
preferred  option.  The  Draft 
Development  Concept  Plan  has  been 
reviewed  by  the  public  and  NPS  and 
NPS  has  an  environmental  assessment 
of  its  impacts.  Although  it  is  the  general 
desire  of  NpS  that  proposals  will 
suggest  implementation  of  the  preferred 
alternative  of  the  Draft  Development 
Concept  Plan  (Option  D),  the  NPS  Goals, 
which  are  incorporated  by  reference  in 
the  Proposal  Evaluation  Criteria,  are  the 
controlling  goals  for  this  RFP.  They  are 
significantly  more  general  than  the 
description  of  Option  D.  Proposals  are 
not  required  to  adhere  to  Option  D. 
Proposals  may  suggest  any  alternative  or 
modiftcations  to  Option  D  that  are 
consistent  with  the  NPS  Goals, 
including,  but  not  limited  to, 
modifications  to  Option  D's  descriptive 
building  program  for  the  Visitor  Center/ 
Museum  FaciUties.  «. 

NPS  believes  that  most  proposals 
received  will  include  suggestions  for 
Related  Facilities.  However,  NPS  points 
out  that  potential  cooperators  do  not 
have  to  propose  Related  Facilities. 
Potential  cooperators  may  submit 
proposals  regarding  only  the 
cooperative. 

SUPPLEMefTARV  INFORMATION:  The 
Secretary  will  consider  and  evaluate  all 
proposals  received  as  a  result  of  this 
notice.  Any  proposal  must  be 
postmarked  or  hand  delivered  on  or 
before  close  of  business  April  11, 1997 
to  be  considered  and  evaluated. 

Dated:  December  6, 1996.  ^   ,-. 

John  A.  Latschan, 

Superintendent,  Gettysburg  NMP/Eisenhower 
NHS. 
IFR  Doc.  96-32603  Filed  12-23-96;  8:45  am] 

MLUNQ  CODE  4310-7D-M 


National  Register  of  Historic  Places; 
Notification  of  Pending  Nominations 

Nominations  for  the  following 
properties  being  considered  for  listing 
in  the  National  Register  were  received 
by  the  National  Park  Service  before 
December  14, 1996.  Pursuant  to  section 
60.13  of  36  CFR  Part  60  written 
comments  concerning  the  signiftcance 
of  these  properties  under  the  National 


Register  criteria  for  evaluation  may  be 
forwarded  to  the  National  Register, 
National  Park  Service.  P.O.  Box  37127, 
Washington,  D.C.  20013-7127.  Written 
comments  should  be  submitted  by 
January  7, 1997. 
CaralD.Siuill 
Keeper  of  the  National  Register 

Arkansas 

Pulaski  County 

Central  High  School  Neighborhood  Historic 

District  (Boundary  Increase),  1850  S.  Park 

St.,  Little  Rock,  96001555 

Georgia 

Hart  County 

Archibald  Mewbom  House,  Approxbnately  1 

mi.  EofGA172,  7mi.  SofHartwell, 

Hartwell  vicinity,  96001556 

Iowa 

Black  Hawk  County 

Chicago,  Great  Western  Railroad — Waterloo 

Frieght  Depot  (Waterloo  MPS)  Sixth  St, 

Waterloo;  88001325 

Minnesota 

Hennepin  County 

Grace  Evangelical  Lutheran  Church,  324 
Harvard  St.,  SE,  Minneapolis,  96001557 

Meeker  County 

Bridge  No.  90980  (Iron  and  Steel  Bridges  in 
Minnesota  MPS)  Co.  Rd.  190  over  the  N 
fork  of  Crow  River,  Kingston  Township, 
Forest  City  vicinity,  96001560 

Nicollet  County 

St.  Peter  Armory,  419  S.  Minnesota  Ave.,  St. 
Peter,  96001558 

Ramsey  County 

Bullard,  Casiville.  House,  1282  Folsom  St., 
St.  Paul,  96001559 

Missouri 

Boone  County 

Hunt,  William  B.,  House,  8939  W.  Terrapin 
Hills  Rd.,  Columbia  vicinity,  96001567 

Montana 

Lewis  and  Clark  County 

Mount  Helena  Historic  District,  Promontory 
roughly  bounded  by  LeGrande  Canon 
Blvd.,  Ijst  Chance  and  Grizzly  Gulches, 
and  Helena  National  Forest  txiundary, 
Helena,  96001568 

Afevnda 

Clark  County 

Camp  Lee  Canyon,  NV  156,  approximately  50 
mi.  NW  of  Las  Vegas,  Spring  Mountains 
National  Recreation  Area,  Las  Vegas 
vicinity,  96001561 

New  Jersey 

Bergen  County  Crocker — McMillen 
Mansion — Inunaculate  Conception 
Seminary,  Ramapo  Vallet  Rd.,  jet.  of 
Campgaw  Rd.,  Mahwah  Township,  Ramsey 
vicinity,  96001562 
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Texas  ^ 

Delias  County 

Greer,  George  C.,  House,  5439  Swiss  Ave., 
Dallas.  96001563  ; 

Fannin  County 

Texas  and  Pacinc  Railroad  Depot,  1  Main  St., 
Bonham,  96001564 

Guadalupe  County 

Tewes,  Edward  and  Texanna,  House,  8280 
Linne  Rd..  Seguin,  96001566 

Smith  County 

Douglas.  John  B.  and  Ketura  (Kettie),  House, 
318  S.  Fannin  Ave..  Tyler,  96001565 

West  Virginia  .■■■  ^ 

Harrison  County 

Bridgeport  Lamp  Chimney  Company 
Bowstring  Concrete  Arch  Bridge,  Between 
Mechanic  St.  and  B.O.R.R.  tracks, 
Bridgeport.  96001571 

Jefferson  County 

Gap  View  Farm,  WV  9,  between  Charles 
Town  and  Shenandoah  Junction,  Charles 
Town,  96001574 

Mineral  County 

Fort  Hill,  Patterson  Creek  Rd.,  approximately 
1.5  mi.  S  of  jet.  with  US5S-220,  Burlington 
vicinity,  96001569 

Ohio  County 

Cathedral  Parish  School.  Jet.  of  14th  and 
Byron  Sts.,  Wheeling,  96001572 

Preston  County 

Lakin,  James  S..  House,  102  Aurora  Ave., 
Terra  Alta,  96001573 

Ritchie  County 

Harrisville  Grade  School,  217  W.  Main  SL, 
Harrisville,  96001570 

Wisconsin 

Dane  County 

East  Side  Historic  District,  Roughly  bounded 
by  Ridge,  Henry,  Vernon,  and  Academy 
Sts.,  Stoughton,  96001577 

Door  County 

Zachow,  William,  Farmstead.  9533  WI  57, 
Bailey's  Harbor,  96001578 

Marathon  County 

Fromm  Brothers  Fur  and  Ginseng  Farm 
Complex,  436  Co.  Hwy.  F,  Hamburg, 
96001581 

Milwaukee  County 

Exton  Apartments  Building,  1260  N.  Prospect 
Ave..  Milwaukee,  96001576 

Rock  County 

North,  Sterling,  House,  409  W.  RoUin  St, 
Edgerton,  96001579 

Vilas  County 

Hultin,  Nicolaus  H.,  House,  To-To-Tom  Ln., 
N  of  jet.  with  Indian  Village  Rd.,  Lac  du 
Flambeau,  96001582 

Waukesha  County  '•■ 

Saint  Joan  of  Arc  Catholic  Church,  N50 
W34851  Wisconsin  Ave.,  NW  of  jet.  with 
US  16,  Okauchee,  96001580 


Winnebago  County 

Van  Ostrand,  Dewitt  Qinton,  House,  413 
Church  St.,  Neenah.  96001575 

(FR  Doc.  96-32655  Filed  12-23-96;  8:45  am) 
BHJJNO  OOOe  4I10-I»-P 


DEPARTMENT  OF  JUSTICE 

Drug  Enforcement  Administration 

importer  of  Controlled  Sutistances; 
Notice  of  Correction 

As  set  forth  in  the  Fedo^  Register 
(FR  Doc.  96-20162)  Vol.  61,  No.  154  at 
page  41427,  dated  August  8, 1996,  B.I. 
Chemical,  Inc.,  2820  N.  Normandy 
Drive,  Petersburg,  Virginia  23805,  made 
application  to  the  Drug  Enforcement 
Administration  (DEA)  for  registration  as 
an  importer  for  certain  basic  classes  of 
controlled  substances. 

By  letter  dated  September  5,  1996,  B. 
I.  Chemicals,  Inc.  requested  that  the 
following  controlled  substances  be 
deleted  from  their  application: 


Drug 


Amphetamine  (1100) 


Schedule 


Dnjg 

Schedule 

Acetylmethadot  (9601) 

1 

Oxycodone  (9143)  

Hydrocodone  (9193) 

Levorphanol  (9220)  _ 

II 
II 
II 

Meperidine  (9230)  „ 

Methadone  (9250)  

II 
II 

Thebaine  (9333) 

II 

Therefore,  the  above  listed  controlled 
substances  are  hereby  deleted  from  B.I. 
Chemicals,  Inc.'s  application  for 
registration  as  an  importer. 

Dated:  October  21. 1996. 
Geae  R.  Haislip, 

Deputy  Assistant  Administrator,  Office  of 

Diversion  Control,  Drug  Enforcement 

Administration. 

(FR  Doc.  96-32608  Filed  12-23-96;  8:45  am] 
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Manufacturer  of  Controlled  Sut>stance; 
Notice  of  Registration 

By  Notice  dated  August  21, 1996,  and 
published  in  the  Federal  Register  on 
August  30,  1996,  (61  FR  4598p),  Celgene 
Corporation,  7  Powder  Horn  Drive, 
Warren,  New  Jersey  07059,  made 
application  by  renewal  to  the  Drug 
Enforcement  Administration  (DEA)  to 
be  registered  as  '&  "bulk  manufacturer  of 
the  basic  classes  of  controlled 
substances  listed  below: 


Drug 


2,5-Oimethoxyamphetamine 
(7396). 


Schedule 


No  comments  or  objections  have  been 
received.  DEA  has  considered  the 
factors  in  Title  21,  United  States  Code. 
Section  823(a)  and  determined  that  the 
registration  of  Celgene  Corporation  to 
manufacture  the  listed  controlled 
substances  is  consistent  with  the  public 
interest  at  this  time.  Therefore,  pursuant 
to  21  U.S.C.  823  and  28  C.F.R.  0.100  and 
0.104,  the  Deputy  Assistant 
Administrator,  Office  of  Diversion 
Control,  hereby  orders  that  the 
application  submitted  by  the  above  firm 
for  registration  as  a  bulk  manufacturer 
of  the  basic  classes  of  controlled 
substances  listed  above  is  granted. 

Dated:  November  19. 1996. 
Gene  R.  Haislip, 

Deputy  Assistant  Administrator,  Office  of 

Diversion  Control,  Drug  Enforcement 

Administration. 

[FR  Doc.  96-32609  Filed  12-23-96;  8:45  am) 

BaXJNG  CODE  441IMW-M 


Manufacturer  of  Controlled 
Sul>stances;  Notice  of  Registration 

By  Notice  dated  August  21, 1996,  and 
published  in  the  Federal  Roister  on 
August  30, 1996,  (61  FR  45986),  Ciba- 
Geigy  Corp>oration,  Pharmaceuticals 
Division,  Regulatory  Compliance,  556 
Morris  Avenue,  Summit,  New  Jersey 
07901,  made  application  by  renewal  to 
the  Drug  Enforcement  Administration 
(DEA)  to  be  registered  as  a  bulk 
manufacturer  by  methylphenidate 
(1724),  a  basic  class  of  controlled 
substance  listed  in  Schedule  II. 

No  comments  or  ob|ections  have  been 
received.  DEA  has  considered  the 
factors  in  Title  21,  United  States  Code, 
Section  823(a)  and  determined  that  the 
registration  of  Ciba-Geigy  Corporation  to 
manufacture  methylphenidate  is 
consistent  with  the  public  interest  at 
this  time.  Therefore,  pursuant  to  21 
U.S.C  823  and  28  CFR  0.100  and  0.104. 
the  Deputy  Assistant  Administrator, 
Office  of  Diversion  Control,  hereby 
orders  that  the  application  submitted  by 
the  above  ftrm  for  registration  as  a  bulk 
manufacturer  of  the  basic  class  of 
controlled  substance  listed  above-is 
granted. 

Dated:  November  19, 1996. 
Gene  R.  Haislip, 

Deputy  Assistant  Administrator,  Office  of 
Diversion  Control,  Drug  Enforcement 
A  dm  in  istra  tion . 
(FR  Doc.  96-32610  Filed  12-23-96;  8:45  ami 
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Manufacturer  of  Controlled 
Sutjetances;  Notice  of  Application 

Pursuant  to  §  1301.43(a)  of  Title  21  of 
the  Code  of  Federal  Regulations  (CFR), 
this  is  notice  that  on  September  27. 
1996.  High  Standard  Products,  1100  W. 
Florence  Avenue,  »B,  Inglewood, 
California  90301,  made  application  by 
renewal  to  the  Drug  Enforcement 
Administration  (DEAJ  for  registration  as, 
a  bulk  manufacturer  of  the  basic  classes 
of  controlled  substances  listed  below: 


Drug 

Schedule 

Mettttiaualone  (2565)  

1 

Lysergic  add  diethylamide  (7315) 

1 

Marihuana  (7360) 

1 

Tetrahydrocannab(rK)te  (7370) 

1 

3,4-Methyien6dioxyafnphetamir)e 

i 

(7400). 

3,4-M^hy«enedioxy-N- 

i 

ethylamphetamine  (7404). 

3,4-Mettiytenedioxymeth- 

1 

amphetamine  (7406). 

4-Methoxyamphetamine  (7411)  .... 

1 

1-(1-Phenytayctohexyl)  pyrroBdirw 

1 

(7458). 

Heroin  (9200) 

1 

Normorphine  (9313)  

1 

3-Memy«entany1  (9813) 

1 

Amphetamine  (1100)  .... — _.... 

II 

Methanx3hetamine(1105)  

II 

Secobarbital  (2315)  

II 

Phencydidine  (7471)  — 

II 

Cocaine  (9041)  

II 

Codeine  (9050)   

II 

Hydromofphone  (9150)  

II 

Diphenoxylate  (9170)  

II 

Benzoylecgonine  (9180)  — 

II 

Hydrocodone  (9193) „ 

II 

Methadone  (9250)  

II 

Morphine  (9300)  

II 

Fentanvl  (9801)  

II 

The  Hrm  plans  to  manufacture 
analytical  refierence  standards. 

Any  other  such  applicant  and  any 
person  who  is  presently  registered  with 
DEA  to  manufacture  such  substances 
may  Ble  comments  or  objections  to  the 
issuance  of  the  above  application. 

Any  such  comments  or  objections 
may  be  addressed,  in  quintuplicate,  to 
the  Deputy  Assistant  Administrator, 
Office  of  Diversion  Control,  Drug 
Enforcement  Administration,  United 
States  Department  of  Justice, 
Washington,  DC  20537,  Attention:  DEA 
Federal  Register  Representative  (CXHH), 
and  must  be  filed  no  later  than  February 
24,  1997. 

Dated:  November  18.  1996. 
GeneR.  Haisiip, 

Deputy  Assistant  Administrator,  Office  of 
Diversion  Control,  Drug  Enforcement 
Administration . 

fPR  Doc.  96-32611  Filed  12-20-96;  8:45  ami 
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Mariufacturer  of  Controlled 
Substancae;  Notica  of  Regiatration 

By  Notice  dated  February  26. 1996, 
and  published  in  the  Federal  Register 
on  March  4, 1996  (61  FR  8303),  Johnson 
Matthey,  Inc.,  Custom  Pharmaceuticals 
Department.  2003  Nolte  Drive,  West 
Deptford,  New  Jersey  08066,  made 
application  by  renewal  to  the  Drug 
&iforcement  Administration  (DEA)  to 
be  registered  as  a  bulk  manufacturer  of 
the  following  basic  classes  of  controlled 
substances  listed  below: 


Omg 


23-Dimethoxyamphetamine 

(7396)  

Difenoxin  (9168)  

Metfiylphenidate  (1724) 

Codeine  (9050)  

Oxycodone  (9143)  

HydromorptKHie  (9150) — 

Di)henoxylate  (9170) 

Hydrocodone  (9193) 

Levorphanol  (9220) 

Meperidine  (9230) 

Meperidine  Intermediate-A  (9232) 
Meperidine  intermediate-B  (9233) 
Meperidine  intermediate^;  (9234) 

Methadone  (9250)  

Methadone-intermediate  (9254)  ... 

Morphine  (9300)  -. 

Thebaine  (9333)  

OxymorplK)ne  (9652) 

Sufentanil  (9740)  

Cartentanil  (9743) ~. 

Fentanyl  (9801) - 


Schedule 
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I 
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Also,  by  notice  dated  April  3, 1996, 
and  published  in  the  Federal  Register 
on  April  10,  1996,  Johnson  Matthey 
made  application  to  be  registered  as  a 
bulk  manufacturer  of  dihydrocodeine 
(9120)  and  by  notice  dated  May  28, 1996 
and  published  in  the  Federal  Register 
on  June  5, 1996  Johnson  Matthey  made 
application  to  be  registered  as  a  bulk 
manufacturer  of  thebaine  (9333)  and 
alfentanil  (9737). 

Three  registered  manufacturers  of 
bulk  controlled  substances  filed 
comments  in  response  to  the  notice  of 
application.  Hie  first  commentor  filed 
comments  with  respect  to  codeine, 
oxycodone,  hydrocodone  and  morphine, 
and  the  second  commentor  with  respect 
to  codeine,  oxycodone,  hydocodone, 
morphine,  dihydrocodeine, 
oxymorphone  and  thebaine.  The  third 
commentor  filed  comments  with  respect 
to  methylphenidate. 

The  first  and  second  commentors 
argued  against  approval  of  Johnson 
Matthey's  application  for  the  seven 
opiates  (hereafter  referred  to  as  the 
opiates)  because  Johnson  Matthey's 
registration  could  trigger  a  shortage  of 
narcotic  raw  materials  (NRM),  that  the 
"80/20  Rule"  would  be  negatively 


impacted  and  that  Johnson  Matthey 
does  not  have  the  NRM  importation  and 
extraction  experience  needed  to 
efficiently  manufacture  the  opiates  firom 
NRMs. 

These  arguments  are  based  on  the 
assumption  that  Johnson  Matthey  will 
import  NRMs  to  manufacture  the 
opiates.  However,  Johnson  Matthey  has 
not  made  application  to  import  NRMs  or 
manufacture  the  opiates  from  NRMs. 
Investigation  by  DEA  has  determined 
that  the  firm  will  not  bulk  manufacture 
codeine  and  morphine  and  plans  to  use 
domestic  sources  to  obtain  the  materials 
needed  to  manufacture  the  remaining 
opiates.  Therefore,  these  comments 
would  appear  to  be  moot. 

The  first  commentor  further  argues 
that  Johnson  Matthey  should  be 
registered  because  it  would  increase 
regulatory  costs  and  that  the  current 
manufacturers  are  providing  an 
adequate  supply,  llie  commentor  also 
offers  in  evidence  that  as  a  result  of 
hearing  with  respect  to  Johnson 
Matthey's  1992  application  to  bulk 
manufacture  methylphenidate,  the 
Administrative  Law  Judge  (ALJ) 
concluded  that  Johnson  Matthey's 
experience  in  manufacturing 
methylphenidate  under  a  researcher 
registration  presented  a  "sorry  history  of 
evasion  and/or  outright  violations  of 
DEA  regulations". 

The  second  commentor  also  argues 
against  approval  of  Johnson  Matthey's 
application  citing  the  ALJs  findings  in 
the  methylphenidate  hearings.  Also,  this 
commentor  argues  that  Johnson  Matthey 
has  a  huge  capability  and  experience 
gap  that  encompasses  technical 
expertise,  experienced  personnel, 
research  knowledge,  security  and 
compliance  commitment. 

Both  the  first  and  second  commentors 
use  the  findings  of  the  ALJ  in  support 
of  their  arguments  that  Johnson 
Matthey's  application  be  denied. 
Nevertheless,  the  ALJ  did  conditionally 
approve  Johnson  Matthey's  application 
to  bulk  manufacture  methylphenidate 
and  in  a  subsequent  Federal  Register 
notice  dated  September  4,  1996  (61  FR 
46664),  terminated  all  proceedings  with 
respect  to  JM's  application  to  bulk 
manufacture  methylphenidate. 

With  respect  to  the  first  commentor 's 
contention  that  another  manufacturer  is 
not  needed  because  there  is  a  current 
and  adequate  supply,  the  Controlled 
Substances  Act  (CSA)  does  not  demand 
that  such  a  finding  be  made  before  the 
Drug  Enforcement  Administration 
(DEA)  can  register  a  bulk  manufacturer. 

Furthermore,  pursuant  to  21  CFR 
1301.43(b),  DEA  is  not  required  to  limit 
the  number  of  manufacturers  in  any 
basic  class  to  a  number  less  than  that 
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consistent  with  maintenance  of  effective 
controls  against  diversion  solely 
because  a  smaller  nimiber  is  capable  of 
producing  an  adequate  and  .^  . 

uninterrupted  supply-  '  ■■     '    '" 

DEA  is  confident  mat  the  registration 
of  Johnson  Matthey  will  not  impede 
DEA's  statutory  obligation  to  giiard 
against  the  diversion  of  controlled .  . 
substances.  ,-  ■ 

Also,  with  respect  to  the  second   ^ 
commentor's  edlegation  that  John    - 
Matthey  has  a  huge  capability  and 
experience  gap,  Johnson  Matthey  has 
been  registered  with  DEA  since  1985.  In 
the  past  11  years,  Johnson  Matthey  has 
demonstrated  its  technical  and 
manufacturing  expertise  with  respect  to 
other  controlled  substances.  Based  on 
this  history  and  recent  investigation, 
DEA  is  confident  that  Johnson  Matthey 
will  continue  this  practice  with  respect 
to  the  opiates. 

Additionally,  DEA  has  investigated 
Johnson  Matthey  on  a  regular  ba^is  to 
ensure  that  the  company's  continued 
registration  is  consistent  with  the  pubUc 
interest.  These  investigations  have 
included  inspection  and  testing  of  the 
company's  physical  seciuity  systems, 
audits  of  the  company's  records, 
verification  of  the  company's 
compliance  with  state  and  local  laws, 
and  a  review  of  the  company's 
background  and  history.  The  results  of 
these  investigations  have  led  DEA  to 
conclude  that  Johnson  Matthey  is  in 
compliance  with  the  CSA  and  that  its 
continued  registration  is  consistent  with 
thepublic  interest. 

The  third  commentor  states  that  there 
is  sufficient  information  to  show  that 
the  registration  of  Johnson  Matthey  to 
bulk  manufacture  methylphenidate  is 
not  in  the  pubUc  interest  and  an  order 
to  show  cause  be  issued  to  deny 
Johnson  Matthey's  application. 
However,  in  Federal  Register  notice  61 
FR  46664  (September  4, 1996),  it  was 
ordered  that  a  request  for  a  hearing 
concerning  Johnson  Matthey's  February 
1995,  registration  application  and  the 
proceedings  following  and  relevant  to 
that  request  be,  and  they  hereby  are, 
terminated.  Since  the  ALJ  approved 
Johnson  Matthey's  1992  application  to 
bulk  manufactiu^  methylphenidate  on 
September  29, 1994,  as  a  result  of  a 
previoiis  hearing  and  the  hearing 
request  for  the  1995  application  was 
terminated,  DEA  finds  no  basis  for  yet 
another  hearing  to  deny  Johnson 
Matthey's  application  to  bulk 
manufacture  methylphenidate. 

After  reviewing  all  the  evidence, 
including  the  comments  filed,  DEA  has 
determined,  pursuant  to  21  U.S.C 
823(a),  that  registration  of  Johnson 
Matthey  as  a  bulk  manufacturer  of 


oxycodone,  hydrocodone.' 
dihyrocodeine,  oxymorphone,  thebaine 
and  methylphenidate  is  consistent  with 
the  public  interest  at  this  time. 
Therefore,  pursuant  to  21  U.S.C.  823 
and  28  CFR  0.100  and  0.104,  the  Deputy 
Assistant  Administrator  hereby  orders 
that  the  1996  appUcations  submitted  by 
Johnson  Matthey  for  registration  as  a 
bulk  manufactiuer  of  the  listed 
controlled  substances,  excluding 
codeine  and  morphine,  but  including 
oxycodone,  hydrocodone, 
dihydrocodeine,  oxymorphone, 
thebaine  and  methylphenidate  are 
granted. 

Dated:  December  12,19^. 
Gene  R.  Haislip, 

Deputy  Assistant  Administrator,  Office  of 
Diversion  Control,  Drug  Enforcement 
Administration. 

(FR  Doc.  96-32612  Filed  12-23-96;  8:45  am] 
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Manufacturer  of  Controlled 
Substances;  Notice  of  Registration 

By  Notice  dated  August  21, 1996,  and 
published  in  the  Federal  Register  on 
September  5,  1996,  (61  FR  46827), 
Noramco  of  Delaware,  Inc.,  Division  of 
McNeilab,  Inc.,  500  Old  Swedes 
Landing  Road,  Wilmington,  Delaware 
19801,  made  appUcation  for  renewal  to 
the  Drug  Enforcement  Administration 
(DEA)  for  registration  as  a  bulk 
manufacturer  of  the  basic  classes  of 
controlled  substances  listed  below: 


Drug 

Codeine  (9050) 

Oxycodone  (9143)  .. 
Hydrocodone  (9193) 

Morphine  (9300)  

Thebaine  (9333)  ..... 


By  a  Notice  of  Correction  dated 
October  21, 1996,  and  published  in  the 
Federal  Register  on  November  14  1996, 
(61  FR  58424),  fentanyl  was  deleted 
from  Noramco  of  Delaware,  Inc.'s 
application  for  bulk  manufacture. 

No  comments  or  objections  have  been 
received.  DEA  has  considered  the 
factors  in  Title  21,  United  States  Code, 
Section  823(a)  and  determined  that  the 
registration  of  Nwamco  of  Delaware, 
Inc.  to  manufacture  the  listed  controlled 
substances  is  consistent  with  the  pubHc 
interest  at  this  time.  Therefore,  pursuant 
to  21  U.S.C.  823  and  28  C.F.R.  0.100  and 
0.104,  the  Deputy  Assistant 
Administrator,  CHfice  of  Diversion 
Control,  hereby  orders  that  the 
application  submitted  by  the  above  firm 
for  registration  as  a  bulk  manufacturer 
of  the  basic  classes  of  controlled 


substances  listed  above  is  granted, 
except  for  fentanyl. 

Dated:  December  5, 1996. 
Gene  R.  HaisUp, 

Deputy  Assistant  Administrator  Office  of 

Diversion  Control  Drug  Enforcement 

Administration. 

[FR  Doc.  96-32606  Filed  12-23-96;  8:45  am) 
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Manufacturer  of  Controlled 
Substances;  Notice  of  Application 

Pursuant  to  §  1301.43(a)  of  Title  21  of 
the  Code  of  Federal  Regulations  (CFR), 
this  is  notice  that  on  October  2. 1996, 
Radian  International  LLC,  8501  North 
Mopac  Blvd.,  P.O.  Box  201088,  Austin, 
Texas  78720,  made  application  by  letter 
dated  October  2, 1996,  to  the  Drug 
Enforcemei)t  Administration  (DEA)  for 
registration  as  a  bulk  manu&cturer  of 
the  basic  classes  of  controlled 
substances  listed  below: 


Drug 

Alpha-Ethyitryptamine  (7249)  

3,4,5-Trimethoxyamphetamine 

(7390) 

4-BrorTX>-2,5- 

dnnethoxyamphetaniine  (7391) 
4-Bromo-2,5- 

difnethoxyphenethylamine 

(7392) 

4-Methyt-2,5- 

dimethoxyarrphetamine  (7395) 
2,5-Diinethoxyaniphetamine 

(7396)  _. 

2,5-Oime»hoxy-4- 

ethylanphetamine  (7399)  

5-Methoxy^,4- 

meitiylenedk>xyamphetamine 

(7401 ) 

N-Hydroxy-3,4- 

methytenedkjxyafnphetaniine 

(7402) 

Bufolenine  (7433)  

Codeine-N-oxide  (9053)  

Heroin  (9200) - — 

Morphine-N-oxide  (9307)  ....„ 

Phokxxjtne  (9314) _„ _.. 

AlphanDethadol  (9605)  

Betcetylmethadol  (9607) 

Betamethadol  (9609)  

Norlevorphanol  (9634) 

Parfe-Ruorofentanyl  (9812) 

Aipha-methytfentanyl  (9814) 

Acetyl-alpha-methyifentany< 

(9815) 

Beta-hydroxytentanyl  (9830) 

Beta-hydroxy-3-mettiyMentanyl 

(9831)  

Alpha-MethytthiQfentanyt  (9832)  . 

3-Methytthiofentanyl  (9833) 

ThiotefTtanyl  (9835) 

Phenmetrazrne  (1631)  

Gkjtethimide  (2550)  

Cocaine  (9041)  

Codeine  (9050) 

Levomethorphan  (9210)  


SchedUto 
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Drug 

Schedule 

Levorphanol  (9220) - .-. 

H 

The  turn  plans  to  manufocture  small 
quantities  of  the  listed  controlled 
substances  to  make  deuterated  and  non- 
deuterated  drug  reference  standards 
which  will  be  distributed  to  analytical 
and  forensic  laboratories  for  drug  testing 
programs. 

Any  other  such  applicant  and  any 
person  who  is  presently  registered  with 
DEA  to  manufacture  such  substances 
may  file  comments  or  objections  to  the 
issiiance  of  the  above  application. 

Any  such  comments  or  objections 
may  be  addressed,  in  quintuplicate,  to 
the  E)eputy  Assistant  Administrator, 
Office  of  Diversion  Control.  Drug 
Enforcement  Administration.  United 
States  Department  of  Justice. 
Washington,  D.C.  Federal  Register 
Representative  (CX^R).  and  must  be  filed 
no  later  than  February  24. 1997. 

Dated:  November  19, 1996. 
Gene  R.  Haislip, 

Deputy  Asaistaiit  Administrator,  Office  of 
Diversion  Control,  Drug  Enforcement 
Administration. 

(FR  Doc.  96-32607  Filed  12-23-96;  8:45  am) 
MLUNQ  COOe  441»-0»-M 


Office  of  Justice  Programs 
Bureau  of  Justice  Assistance 

Agency  Information  Collection 
Activities:  Proposed  Collection; 
Comment  Request 

ACTION:  Notice  of  information  collection 
under  emergency  review;  Local  Law 
Enforcement  Block  Grants  Progress 
Reporting  Form. 

The  Department  of  Justice,  OfGce  of 
Justice  Programs,  Bureau  of  Justice 
Assistance,  has  submitted  the  following 
information  collection  request  to  the 
Office  of  Management  and  Budget 
(OMB)  for  review  and  clearance  in 
accordance  with  the  emergency  review 
procedures  of  the  Paperwork  Reduction 
Act  of  1995.  The  proposed  information 
collection  is  published  to  obtained 
comments  from  the  public  and  affected 
agencies.  Emergency  review  and 
approval  of  this  collection  has  been 
requested  from  OMB  by  December  28, 
1996.  If  granted,  the  emergency 
approval  is  only  valid  for  180  days. 
Comments  should  be  directed  to  OMB. 
Office  of  Information  and  Regulatory 
Affairs.  Attention:  Msr  Victoria 
Wassmer,  202-395-5871.  Department  of 
Justice  Desk  Officer.  Washington.  EXZ. 
20^0. 


During  the  first  60  days  of  this  same 
period  a  regular  review  of  this 
information  collection  is  also  being 
undertaken.  Comments  are  encouraged 
and  will  be  accepted  until  February  24, 
1997.  The  agency  requests  written 
comments  and  suggestions  horn  the 
public  and  afiiBcted  agencies  concerning 
the  proposed  collection  of  information. 
Your  comments  should  address  one  or 
more  of  the  following  four  points: 

(1)  Evaluate  whether  the  propose 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
fiinctions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility;  • 

(2)  Evaluate  the  accuracy  of  the 
agMicies  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 

(3)  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

(4)  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other    . 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g.,  permitting  electronic  submission  of 
responses. 

Comments  and/or  suggestions 
regarding  the  item(s)  contained  in  this 
notice,  especially  regarding  the 
estimated  public  burden  and  associated 
response  time  should  be  directed  to 
Laura  Burke  (phone  number  and 
address  listed  below).  If  you  have 
additional  comments,  suggestions,  or 
need  a  copy  of  the  proposed  information 
collection  instrument  with  instructions, 
or  additional  information,  please 
contact  Laura  Burke.  Bureau  of  Justice 
Assistance,  Office  of  Justice  Programs, 
U.S.  Department  of  Justice,  633  Indiana 
Avenue,  NW,  Washington,  DC  20531. 

Overview  of  This  Information 
Collection 

(1)  Type  of  Information  Collection:  - 
New  data  collection. 

(2)  Title  of  the  Form/Collection:  Local 
Law  Enforcement  Block  Grants  Progress 
Reporting  Form. 

(3)  Agency  form  number,  if  any,  and 
the  applicable  component  of  the 
Department  of  Justice  sponsoring  the 
collection.  Form;  None.  Bureau  of 
Justice  Assistance,  Office  of  Justice 
Programs,  United  States  Department  of 
Justice. 

(4)  Affected  public  who  will  be  asked 
or  required  to  respond,  as  well  as  the 
brief  abstract:  Primary:  State  and  local 
units  of  government.  Other:  None.  This 
data  collection  will  gather  information 


from  each  jurisdiction  on  the  general 
spending  operations  within  the  purpose 
areas  of  the  grant. 

(5)  An  estimate  of  the  total  number  of 
respondents  and  the  amount  of  time 
estimated  for  an  average  respondent  to 
respond:  3200  respondents  at  45 
minutes  per  response. 

(6)  An  estimate  of  the  total  public 
burden  (in  hours)  associated  with  the 
collection:  4,800  emnual  burden'hours. 

If  additional  information  is  required 
contact:  Mr.  Robert  B.  Briggs.  Clearance 
Officer.  United  States  Department  of 
Justice,  Information  Management  and 
Security  Staff,  Justice  Management 
Division.  Suite  850.  Washington  Center, 
1001  G  Street.  NW.  Washington,  DC 
20530. 

Dated:  December  18. 1996. 
Robert  B.  Briggs, 

Department  CJearance  Officer.  United  States 
Department  of  Justice. 
(PR  Doc  96-32615  Filed  12-23-96;  8:45  am) 
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DEPARTMENT  OF  LABOR 

Office  of  the  Secretary 

Submission  for  OMB  Review; 
Comment  Request 

December  18, 1996. 

The  Department  of  Labor  (DOL)  has 
submitted  the  following  public 
information  collection  request  (ICR)  to 
the  Office  of  Management  and  Budget 
(OMB)  for  review  and  approval  in 
accordance  with  the  Paperwork 
Reduction  Act  of  1995  frub.  L.  104-13, 
44  U.S.C.  Chapter  35).  A  copy  of  the 
individual  ICR,  with  applicable 
supporting  documentation,  may  be 
obtained  by  calling  the  Department  of 
Labor  Acting  Departmental  Clearance 
Officer.  Theresa  M.  O'Malley  (202)  219- 
5096  X  166).  Individuals  who  use  a 
telecommunications  device  for  the  deaf 
(TTY/TDD)  may  call  (202)  219-4720 
between  9  a.m.  and  12  p.m.  Eastern 
time,  Monday  through  Friday. 

Comments  should  be  sent  to  Office  of 
Information  and  Regulatory  Affairs, 
Attn5«MB  Desk  Officer  for  BLS/DM/ 
ESA/ETA/MSHA/OSHA/PWB  A/VETS, 
dffice  of  Management  and  Budget, 
Room  10235,  Washington,  DC  20503 
(202)  395-7316),  on  or  before  January 
23, 1997. 

The  OMB  is  particularly  interested  in 
comments  which: 

*  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  tbe 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility; 
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•  Evaluate  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 

•  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

•  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g.,  permitting  electronic  submission  of 
responses. 

Agency:  Bureau  of  Labor  Statistics. 

Title:  Standard  Industrial 
Classification  (SIC)  Forms. 

OMB  Number.  1220-0032. 

Frequency:  Every  3  years. 

Affected  Public:  Individuals  or 
households;  Business  or  other  for-profit; 
Farms;  Federal  Government;  State,  Local 
or  Tribal  Government. 


Form  No. 

Number  of 
respondents 

Average 
time  per  re- 
spondent 
(minutesr 

3023-VS  

3023-VM  

3023-CA  

1,994.750 
38,197 
53,000 

50 

:.     .  45 
10 

Total  Burden  Hours:  203,062. 

Toted  Annualized  capital/startup 
costs:  0. 

Total  annual  costs  (operating/ 
maintaining  systems  or  purchasing 
services):  0. 

Description:  Accurate  industrial 
coding  based  on  the  1987  Standard 
Industrial  Classification  Manual  is 
needed  by  many  Federal,  state,  and 
local  government  officials  and  private 
researchers.  This  extension  will  permit 
the  use  of  previously  approved  forms  to 
gather  this  information.        ^  • 
Theresa  M.  O'Malley, 
Acting  Departmental  Cleomnce  Officer. 
|FR  Doc.  96-32681  Filed  12-23-96;  8:45  am) 

aiLLINQ  CODE  4810-24-M 


Emptoyment  and  Training 
Administration 

[TA-W-33,0171 

Amy  Industries,  Fort  Gaines,  Georgia; 
Notice  of  Termination  of  Investigation 

Pursuant  to  Section  221  of  the  Trade 
Act  of  1974,  an  investigation  was 
initiated  on  December  16, 1996  in 
response  to  a  worker  petition  which  was 
filed  on  December  16,  1996  on  behalf  of 
workers  at  Amy  Industries,  Fort  Gaines, 
Georgia.  ._    ,- 


All  workers  were  separated  ftx)m  the 
subject  firm  more  than  one  year  prior  to 
the  date  of  the  petition  (Deosmber  2. 
1996).  Section  223  of  the  Act  specifies 
that  no  certification  may  apply  to  any 
worker  whose  last  separation  occurred 
more  than  one  year  before  the  date  of 
the  petition.  Consequently,  further 
investigation  in  this  case  would  serve 
no  purpose,  and  the  investigation  ha's 
been  terminated. 

Signed  in  Washington,  D.Q  this  16th  day 
of  December,  1996 
Ruanll  T.Kile. 

Program  Manager,  Policy  and  Reemployinent 
Sefvices,  Office  of  Trade  Adjustment 
Assistance. 

(PR  Doc.  96-32678  Filed  12-23-96;  8:45  am] 
MUMG  OOOE  451»-90-M 


(TA-AW-32. 173Q] 

Exxon  Company,  USA,  A/K/A  Exxon 
Corporation-Houston;  Production 
Department,  New  Orieans  Division, 
New  Orieans,  Louisiana;  Amertded 
Certification  Regarding  Eligibility  To 
Apply  for  Worker  Adjustment 
Assistance 

In  accordance  with  Section  223  of  the 
Trade  Act  of  1974  (19  U.S.C.  2273)  the 
Department  of  Labor  issued  a  Notice  of 
Certification  Regarding  Eligibility  to 
Apply  for  Worker  Adjustment 
Assistance  on  June  25, 1996,  applicable 
to  workers  of  Exxon  Company,  USA, 
Production  Department,  New  Orleans 
Division,  New  Orleans,  Louisiana.  The 
notice  was  published  in  the  Federal 
Register  on  July  9.  1996  (61  FR  36085). 

At  the  request  of  the  State  agency,  the 
Department  reviewed  the  certification 
for  workers  of  the  subject  firm.  New   , 
findings  show  that  Exxon  Company, 
USA  is  a  subsidiary  of  Exxon 
Corporation.  Some  of  the  workers  at   . 
Exxon  Company,  USA,  Production 
Department  in  New  Orleans  have  had 
their  Unemployment  Insurance  (UI) 
wages  reported  to  the  UI  tax  account  for 
Exxon  Corporation-Houston. 
Accordingly,  the  Department  is 
amending  the  worker  certification  to 
properly  reflect  this  matter. 

The  intent  of  the  Department's 
certification  is  to  include  all  workers  of 
Exxon  Company,  USA,  Production 
Etepartment  who  were  affected  by 
increased  imports. 

The  amended  notice  applicable  to 
TA-W-32,173G  is  hereby  issued  as  " 
follows: 

'All  workers  of  Exxon  Company,  USA,  also 
known  as  Exxon  Corporate-Exxon, 
Production  Department,  New  Orleans 
Division,  New  Orleans,  L,ouisiana,  who 
became  totally  or  partially  separated  from 


employment  on  or  after  November  8, 1996, 
are  eligible  to  apply  for  adjustment  assistance 
under  Section  223  of  the  Trade  Act  of  1974. 
Signed  at  Washington,  D.C  this  13th  day 
ofDiBcember  1996. 
Russell  T.Kile, 

Program  Manager,  Policy  and  Reemployment 
Services,  Office  of  Trade  Adjustment. 
■Assistance. 

[FR  Doc.  96-32676  Filed  12-23-96;  8:45  ami 
MLUNQ  OOOE  4610-W-M 


[TA-W-32,561 ;  Midway.  Oeorgia  and  TA- 
W-32-661D.  Haw  River.  North  Carolina] 

Kingstree  Knits  a  Division  of  Texfi 
Industries,  Incorporated;  Amended 
Certification  Regarding  Eligibility  To 
Apply  for  Wort(er  Adjustment 
Assistance 

In  accordance  with  Section  223  of  the 
Trade  Act  of  1974  (19  USC  2273)  the 
Department  of  Labor  issued  a 
Certification  of  Eligibility  to  Apply  for 
Worker  Adjustment  Assistance  on 
September  17, 1996,  applicable  to  all 
workers  of  Kingstree  Knits,  A  Division 
of  Texfi  Industries,  Incorporated  located 
in  Midway,  Georgia.  The  notice  was 
published  in  the  Federal  Register  on 
October  1, 1996  (61  FR  51303).  The 
worker  certification  was  amended 
November  8, 1996  to  include  other 
South  Carolina  locations.  That  notice 
will  soon  be  published  in  the  Federal 
Register , 

At  the  request  of  petitioners,  the 
Department  reviewed  the  certification 
for  workers  of  the  subject  firm. 
Company  officials  report  that  worker 
separations  will  occur  at  the  subject 
firm's  production  facility  in  Haw  River, 
North  Carolina.  The  workers  are 
engaged  in-  employment  related  to  the 
production  of  tee  shirts  for  women,  men 
and  boys. 

The  intent  of  the  De|>artment's 
certification  is  to  include  all  workers  of 
Kingstree  Knits  adversely  affected  by 
imports.  Accordingly,  the  Department  is 
again  amending  the  certification  to 
include  all  workers  at  the  Kingstree 
Knits,  a  division  of  Texfi  Industries, 
Incorporated,  Haw  River,  North 
Carolina. 

The  amended  notice  applicable  to 
TW-W-32,561  is  hereby  issued  as 
follows: 

All  workers  at  Kingstree  Knits,  a  Division 
of  Texfi  Industries,  Incorporated,  Midway, 
Georgia  (TA-W-32.561),  and  Haw  River, 
North  Carolina  (TA-W-32,561  D),  who 
became  totally  or  partially  separated  from 
employment  on  or  after  July  11 ,  1995  are 
eligible  to  apply  for  adjustment  assistance 
under  Section  223  of  the  Trade  Act  of  1974. 
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Signed  at  Washington,  D.C  this  5th  day  of 
December  1996. 

RuaaeU  T.  Kile.  '  ' 

Program  Monger.  Policy  and  Reemployment 
Service.  Office  of  Trade  Adjustment 
Assistance. 

IFR  Doc.  96-32679  Filed  12-23-96;  8:45  am) 

BMJJNQ  COOC  4S10-1»4I 


Proposed  Information  Collection 
Request  Submitted  for  Public 
Comment  and  Recommendations; 
Reporting  Requirements  Pursuant  to 
Balier  v.  Reich 

ACTION:  Notice. 

SlMMARr:  The  Department  of  Labor,  as 
part  of  its  continuing  effort  to  reduce 
paperwork  and  respondent  burden 
conducts  a  preclearance  consultation 
program  to  provide  the  general  public 
and  Federal  agencies  with  an 
opportunity  to  comment  on  proposed 
and/or  continuing  collections  of 
information  in  accordance  the 
Paperwork  Reduction  Act  of  1995 
(PRA95)  (44  U.S.C  3506(c)(2)(A).  This 
program  helps  to  ensure  that  requested 
data  can  be  provided  in  the  desired 
format,  reporting  burden  (time  and 
financial  resources)  is  minimized, 
collection  instruments  are  clearly 
understood,  and  the  impact  of  collection 
requirements  on  respondents  can  be 
properly  assessed.  Currently,  the 
Employment  and  Training 
Administration  is  soliciting  comments 
concerning  the  extension  of  the 
information  collection  of  the  Reporting 
Requirements  for  Baker  v.  Reich,  ETA 
563a. 

A  copy  of  the  proposed  information 
collection  request  can  be  obtained  by 
contacting  the  employee  listed  below  in 
the  contact  section  of  this  notice. 
DATES:  Written  comments  must  be 
submitted  on  or  before  February  24, 
1997.  Written  comments  should 
evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility;  evaluate  the  accuracy 
of  the  agency's  estimate  of  the  burden  of 
the  proposed  collection  of  information 
including  the  vaUdity  of  the 
methodology  and  assumptions  used; 
enhance  the  quality,  utility,  and  clarity 
of  the  information  to  be  collected;  and 
minimize  the  burden  of  the  collection  of 
information  on  those  who  are  to 
respond,  including  through  the  use  of 
appropriate  automated,  electronic, 
mechanical,  or  other  technological 
automated,  electronic,  mechanical,  or 
other  technological  collection 


techniques  or  other  forms  of  information 
technology,  e.g.,  permitting  electronic 
submission  of  responses. 

ADDRESSES:  Russell  T.  Kile,  Office  of 
Trade  Adjustment  Assistance, 
Employment  and  Training 
Administration,  Etepartment  of  Labor. 
Room  C-4318,  200  Constitution 
Avenue.  N.W..  Washington.  D.C.  20210. 
202-219-5555  (this  is  not  a  toll-free 
number). 

SUPPLBMEHTARY  INF0RMATK3N:    '  '\ 

L  Background 

This  information  is  needed  in  order  to 
comply  with  a  Federal  Court  Order 
issued  on  September  9, 1996,  regarding 
individual  eligibility  determinations  for 
Trade  Readjustment  Allowance  (TRA) 
benefits  under  the  North  American  Free 
Trade  Agreement-Transitional 
Adjustment  Assistance  (NAFTA-TAA) 
program.  The  data  to  be  collected 
comply  with  the  United  States  District 
Court  for  the  District  of  Columbia's 
preliminary  approval  of,  pending  a  final 
hearing,  a  settlement  of  Baker  v.  Reich 
between  the  Department  of  Labor  and 
the  United  Auto  Workers  Union  (UAW). 
The  Court  Order  requires  the 
Department  to  report  to  the  UAW  on  the 
States'  implementation  of  the  settlement 
and  beginning  with  the  quarterly 
reporting  period  ending  December  31. 
1996.  the  States  will  provide  the 
Department  with  quarterly  written 
reports  by  petition  number  on:  the 
number  of  people  requesting 
determination  of  entitlement;  the 
number  of  people  determined  entitled  to 
benefits;  and  the  number  of  people 
receiving  TRA  first  payments  under  this 
settlement.  The  States  are  required  to 
continue  to  report  the  data  on  a 
quarterly  basis  for  five  more  quarters. 

n.  Current  Actions 

This  is  a  request  for  OMB  approval 
under  (the  Paperwork  Reduction  Act  of 
1995  (44  U.S.C.  3506(c){2)(A)j  for  an 
extension  of  collection  of  information 
currently  approved  and  assigned  OMB 
Control  No.  1205-0372.  There  is  a 
reduction  of  40  burden  hours  from  the 
previously  approved  data  collection, 
because  the  one-time  interim  report  on 
the  implementation  of  the  settlement, 
also  approved  under  OMB  Control  No. 
1205-0372,  is  no  longer  required. 

Type  of  Review:  Extension  without 
change. 

Agency:  Employment  and  Training 
Administration,  Labor. 

Title:  Reporting  requirements 
pursuant  to  Baker  v.  Reich. 

OMB  Number:  1205-0372. 

Frequency:  Quarterly  report  for  six 
quarters. 


Affected  Public:  State  or  local 
government. 

Number  of  Respondents:  40. 

Estimatea  Time  Per  Respondent:  2 
minutes  per  NAFTA-TAA  petition. 

Total  Burden  Hours:  168. 

Total  Burden  Cost  (capital/startup):  ■ 
None. 

Total  Burden  Cost  (operating/ 
maintaining):  None. 

Total  Estimated  Cost:  $800. 

Total  Burden  Hours:  40. 

Comments  submitted  in  response  to 
this  notice  will  be  summarized  and/or 
included  in  the  request  for  Oflice  of 
Management  and  Budget  approval  of  the 
information  collection  request;  they  will 
also  become  a  matter  of  public  record. 

Dated:  December  18. 1996. 
Ruwell  T  Kile. 

Acting  Program  Manager.  Office  of  Trade 

Adjustment  Assistance. 

IFR  Doc.  96-32674  Filed  12-23-96;  8:45  am) 

8UJNQ  OOOe  4610-ae-M' 


Proposed  Information  Collection 
Request  Submitted  for  Put>iic 
Comment  ar>d  Recommendations; 
Petition  for  Trade  Adjustment 
Assistance 


action:  Notice. 


SUMMARY:  The  Department  of  Labor,  as 
part  of  its  continuing  effort  to  reduce 
paperwork  and  respondent  burden 
conducts  a  preclearance  consultation 
program  to  provide  the  general  public 
and  Federal  agencies  with  an 
opportunity  to  comment  on  proposed 
and/or  continuing  collections  of 
information  in  accordance  with  the 
Paperwork  Reduction  Act  of  1995 
(PRA95)  (44  U.S.C.  3506(c)(2)(A)).  This 
program  helps  to  ensure  that  requested 
data  can  be  provided  in  the  desired 
format,  reporting  burden  (time  and 
financial  resources)  is  minimized, 
collection  instruments  are  clearly 
understood,  and  the  impact  of  collection 
requirements  on  respondents  can  be 
properly  assessed.  Currently,  the 
Employment  and  Training 
Administration  is  soliciting  comments 
concerning  the  proposed  reinstatement 
of  the  information  collection  of  the 
Petition  for  Trade  Adjustment 
Assistance,  ETA  8560,  and  its  Spanish 
translation,  Solicitud  De  Asistencia  Para 
Ajuste,  ETA  8559. 

A  copy  of  the  proposed  information 
collection  request  can  be  obtained  by 
contacting  the  employee  listed  below  in 
the  contact  section  of  this  notice 
DATES:  Written  comments  must  be 
submitted  on  or  before  February  24, 
1997.  Written  comments  should 
evaluate  whether  the  proposed 
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collection  of  infonnation  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  infonnation  will  have 
practical  utility;  evaluate  the  accuracy 
of  the  agency's  estimate  of  the  burden  of 
the  proposed  collection  of  information 
including  the  validity  of  the 
methodology  and  assumptions  used; 
enhance  the  quality,  utility,  and  clarity 
of  the  infonnation  to  be  collected;  and 
minimize  the  burden  of  the  collection  of 
information  oja.  those  ^lo  are  to 
respond,  including  through  the  iise  of 
appropriate  automated,  electronic, 
mechanical,  or  other  technological 
automated,  electronic,  mechanical,  or 
other  technological  collection  techiques 
or  other  forms  of  information 
technology,  e.g.,  permitting  electronic 
submission  of  responses. 
ADDRESSES:  Russel  T.  Kile,  Office  of 
Trade  Adjustment  Assistance, 
Employment  and  Training 
Administration,  Department  of  Labor, 
Room  C-4318,  200  Constitution 
Avenue,  N.W.,  Washii^on,  D.C.  20210, 
202-219-5555  (this  is  not  a  toll-free 
number). 

SUPPLEMENTARY  INFORMATION: 

I.  Background 

Section  221  (a)  of  Title  II,  Chapter  2 
of  the  Trade  Act  of  1974,  as  amended, 
authorizes  the  Secretary  of  Labor  to 
accept  petitions  for  certification  of 
eligibility  to  apply  for  adjustment 
assistance.  The  petitions  may  be  filed  by 
woriwers  or  their  certified  or  recognized 
union  or  duly  authorized  representative. 
ETA  Form  8560,  Petition  for  Trade 
Adjustment  Assistance,  and  its  Spanish 
translation,  ETA  Form  8559,  Solicitud 
De  Asistencia  Para  Ajuste,  establish  a 
format  which  may  be  used  for  filing 
such  petitions. 

n.  Current  Actions 

This  is  a  request  for  OMB  approval 
under  [the  Paperwork  Reduction  Act  of 
1995  (44  U.S.C.  3506(c)(2)(A)]  for  a 
reinstatement  of  collection  of 
information  previously  approved  and 
assigned  OMB  Control  No.  1205-0192. 
There  is  no  change  in  biuden. 

Type  of  Review:  Reinstatement 
without  change. 

Agency;  Employment  and  Training 
Adniinistration,  Labor. 

Title:  Petition  for  Trade  Adjiistment 
Assistance;  SoUcitud  De  Asistencia  Para 
Ajuste. 

OMB  Number;  1205-0192. 
>     Frequency:  On  occasion. 

Affected  Public:  Individuals  m 
households. 

Number  of  Rapgndents:  Estimated 
i.4oa 


Estimated  Time  Per  Respondent:  15 
minutes  per  response. 

Total  Estimated  Cost:  $1 ,750. 

Total  Burden  Hours:  350. 

Comments  submitted  in  response  to 
this  notice  will  be  siunmarized  and/or 
included  in  the  request  for  Office  of 
Management  and  Budget  approval  of  the 
information  collection  request;  they  will 
also  become  a  matter  of  public  record. 

Dated:  December  18, 1996. 
RuneUT.Kila. 

Acting  Program  Manager,  Office  of  Trade 
Adjustment  Assistance. 
[FR  Doc.  96-32675  Filed  12-23-96;  8:45  am] 
BILLMQ  COOC  4610-aO-M 

Notice  of  Detenninations  Regarding 
Eligibility  to  Apply  for  Worker 
Adjustment  Assistance  and  NAFTA 
Transitional  Adjustment  Assistance 

In  accordance  with  Section  223  of  the 
Trade  Act  of  1974,  as  amended,  the 
Etepartment  of  Labor  herein  presents 
siunmaries  of  detenninations  regarding 
eligibility  to  apply  for  trade  adjustment 
assistance  for  workers  (TA-W)  issued 
during  the  period  of  November  and 
December.  1996. 

In  order  for  an  affirmative 
determination  to  be  made  and  a 
certification  of  eligibility  to  apply  for 
worker  adjustment  assistance  to  be 
issued,  each  of  the  group  eligibility 
requirements  of  Secticm  222  of  the  Act 
must  be  met. 

(1)  that  a  significant  number  of 
proportion  of  the  workers  in  the 
workers'  firm,  or  an  appropriate 
subdivision  thereof,  have  become  totally 
or  partially  separated, 

(2)  that  sales  or  production,  or  both, 
of  the  firm  or  sub-division  have 
decreased  absolutely,  and 

(3)  that  increases  of  imports  of  articles 
like  or  directly  competitive  with  articles 
produced  by  the  firm  or  appropriate 
subdivision  haye  contributed 
importantly  to  the  separations,  or  threat 
thereof,  and  to  the  {d>solute  decline  in 
sales  or  production. 

Negative  Determinations  for  Woricer 
Adjustnient  Assistance 

In  each  of  the  following  cases  the 
investigation  revealed  that  criterion  (3) 
has  not  been  met.  A  siuvey  of  customers 
indicated  that  increased  imports  did  not 
contribute  importantly  to  worker 
separations  at  the  firm. 
TA-W-32,835;  Schuller  Manufacturing, 

Inc..  Viemt&.  WV 
TA-W-32.828:  Lafayette  Apparel 

Producers,  Inc.,  Lafayette,  TN 
TA-W-32,776;  Union  Special  Corp.. 

Huntley,  n. 


TAr-Vf-32,775;  fet  Sew  Technologies. 

Inc..  Bameveld.  NY 
TA-W-32,796;  Perdue  Farms.  Inc^ 

Fayetteville.  NC 
TA-W-32.917:  Pak-Mor,  Inc.,  Duffield, 

VA  ^ 

In  the  following  cases,  the 
investigation  revealed  that  the  criteria 
for  eligibility  have  not  been  met  for  the 
reasons  specified. 

TA-W-32,860;  TNS  MUls.  Inc..  Eufaula. 

AL 
TA-W-32.885;  Controls  Techniques 

Drives,  Inc.,  Grand  Island,  NY 
TA-W-32.807;  Hqrsehead  Resource 

Development  Co.,  Palmerton,  PA 
TA-W-32,830;  Witco  Corp..  Kendall/ 

Amalia  Div..  Bradford,  PA 
TA-W-32.801;  Weyerhaeuser  Co.. 

Oregon  Timberland  &■  Regeneration 

Div..  Klamath.  OR 
TA-W-32.764;  Schreiber  Foods.  Inc.. 

Green  Bay.  WI 
Increased  imports  did  not  contribute 
importantly  to  worker  separations  at  the 
firm. 
TA-W-32,902:  Old  Ben  Coal  Co.. 

Edgarton.  WV 
U.S.  imports  of  coal  decreased  in  1995 
compared  to  1994.  In  the  past  three 
years,  US  imports  relative  to  production 
were  neglible. 
TA-W-32,804;  Consolidated  Electric 

Supply,  S4iami,  FL 
TA-W-32,899:  L  Robert  Kimball  Br 

Associates,  Ebensburg,  PA 
TA-W-32,953:  Petrie  Retail.  ftc—Petrie 


V 


t  OTOdl 


Stores,  Secaucus,  NJ 

The  workers  firm  does  not  phxluoe  an 
article  as  required  for  certification  under 
Section  222  of  the  Trade  Act  of  1974. 
TA-W-32,778;  Lance.  Inc..  Greenville. 
TX 

Declines  in  employment  are  related  to 
a  company  decision  to  transfer  the 
production  at  the  subject  firm  to  another 
domestic  company  location  in  which 
there  was  excess  capacity. 
TA-W-32.923:  Connors  Rubber 
Technologies,  For  Wayne,  IN 

The  investigation  revealed  that 
criteria  (2)  and  criteria  (3)  have  not  been 
met.  Sales  or  production  did  not  decline 
during  the  relevant  fwriod  as  required 
for  certification.  Increases  of  imports  of 
articles  like  or  directly  competitive  with 
articles  {noduced  by  the  firm  or 
appropriate  subdivision  have  not 
contributed  importantly  to  the 
separaticms  or  threat  thereof,  and  the 
absolute  decline  in  sales  or  production. 
TA-W-32.766;  Garden  State  Tanning, 
Inc..  Williamsport,  MD 

The  investigation  revealed  that 
criteria  (1)  and  criteria  (2)  have  not  been 
met.  A  significant  niunber  or  proportion 


^-  ' 
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of  the  workers  did  not  become  totally  or 
partially  separated  as  required  for 
certification.  Sales  or  production  did 
not  decline  during  the  relevant  period 
as  required  for  certification. 

Afimnati^e  Determinations  for  Worker 
Adjustment  Assistance 

The  following  certifications  have  been 
issued;  the  date  following  the  company 
name  &  location  for  each  determination 
references  the  impact  date  for  all 
workers  for  such  determination. 
TA-W-32,814:  Chatham  Mils.  Inc., 

Pittsboro.  NC:  October  1.  1995. 
TA-W-32,800:  TEW  Automotive 

Products  Remanufacturing. 

McAHen.  TX:  September  16,  1995. 
TA-W-32.736;  Roxanne  of 

Pennsylvania,  Wilkes-Barre.  PA: 

August  27,  1995. 
TA-W-32,853:  STS  Apparel.  Inc., 

Johnson  City,  TN:  October  5,  1995. 
TA-W-32.891:  The  Clarks  Companies. 

Kennett  Square,  PA:  October  10, 

1995., 
TA-W~32,  863;  Hercules,  Inc..  Aqualon 

Div.,  Parlin,  NJ:  November  9,  1996. 
TA-W-32.844;  American  Fiber  & 

Finishing,  Inc.,  Colrain.  MA: 

October  10.  1996. 
TA-W-32.a64;  National  Energy  Group. 

Inc — OK,  Formerly  Alexander 

Energy  Corp..  Oklahoma  City,  OK: 

October  9.  1995. 
TA-W-32,a37;  Haddon  Craftsmen.  Inc., 

Scranton,  PA:  September  25,  1995 
TA-W-32.887:  Woolrich.  Inc..  Howard 

Facility.  Howard,  PA:  October  25. 

1995. 
T^-W-32.832;  Fashion  Bed  Group, 

Chicago.  IL:  October  10,  1995. 
TA-W-32.882;  Assembly  Service.  Inc.. 

El  Paso,  TX:  October  16.  1995. 
TA-W-32,810:  MAN  Roland,  Inc..  WEB 

Press  Div.,  Groton,  CT:  October  7. 

1995. 
TA-W-32,831:  Crouzet  Corp., 

CarroUton,  TX:  October  15.  1995. 
TA-W-32.798;  Rockwell  International. 

Graphics  Div..  Cedar  Rapids.  lA: 

September  23,  1995. 
TA-W-32,955:  Philadelphia  Sweater 

Mill.  Philadelphia.  PA:  November 

13.  1995. 
TA-W-32.916:  Groschopp,  Sanborn,  lA: 

October  30,  1995. 
TA-W-32.911;  Johnson  Controls,  Inc., 

Systems  Products— Humbolt 

Facility.  Milwaukee,  WI:  October  22. 

1995. 

All  workers  excluding  those  engaged 
in  the  production  of  actuator  assembly 
for  TV  series  valves. 
TA-W-32857;  WAX  Corp.,  Zenith 
Goldline  Shreveport  (aka  H  N 
Norton  Co),  Shreveport.  LA:  October 
9.1995. 


TA-W-32.852;  Stich  '/?'  US.  Miami,  FL 

October  1.  1995. 
TA-W-32,845;  RYOBI  Motor  Product 
Corp.,  Anderson,  SC:  October  14, 
1995. 
TA-W-32.818:  Accuride  Corp.. 

Henderson.  KY:  September  3.  1995. 
TA-W-32,811;  Basin  Resources.  Inc.. 

Weston.  CO:  October  2.  1995. 
TA~W^2873:  foelle  Bridals.  Inc..  New 

York.  NY:  December  10.  1995. 
TA-W-32.794:  Americal.  Inc..  Pacific. 

MO:  September  24.1995. 
TA-W-32.908;  Jensports  Div  of  ' 
Charland  Sportwear,  New 
Kenington.  PA:  October  28,  1995. 
TA-W-32.839:  Lee  Co..  Irvington.  AL 

October  7.  1995. 
TA-W-32.932;  The  Stroh  Brewery. 

Baltimore.  MD:  October  28.  1995. 
TA-W-32.862;  Spectra  Knit. 

Mifflinburg.  PA:  October  9.  1995. 
TA-W-32,909;  Avery  Dennison. 

Torrance.  CA:  November  12. 1995. 
TA-W-32,808:  Wamaco.  Inc..  Olga  Div.. 
City  of  Commerce.  CA:  September 
16.  1995. 
TA-W-32.826;  UNOCAL.  Oil  and  Gas 
Div.,  Sugar  Land.  TX  8-  Operating  at 
Various  Locations  in  the  Following 
States:  A;  TX.  B,  AL,  C;  LA.  D;  MI. 
E;  NM.  F:  OK.  G;  UT:  December  9. 
1996 
TA-W-32.754  »  A.  G;  Bull  HN 

Information  Systems.  Inc..  Billerica. 
MA.  Brighton.  MA  &■  Phoenix.  AZ  &■ 
Operating  at  Various  Locations  in 
the  Following  States:  C:  AL.  D;  CA. 
E;  CO,  F:  FL.  G;  GA.  H.  lA.  /;  IL.  /; 
A£A.  K;  ME.  I;  MI.  M;  MN.  N;  MO. 
O;  NE.  P:  NH.  Q;  NY.  R;  OH.  S;  OK. 
T;  OR.  U:  PA.  V;  TX.  W:  VA: 
September  10.  1995. 
Also,  pursuant  to  Title  V  of  the  North 
American  Free  Trade  Agreement 
Implementation  Act  (P.L  103-182) 
concerning  transitional  adjustment 
assistance  hereinafter  called  (NAFTA- 
TAA)  an  in  accordance  with  Section 
250(a)  Subchapter  D,  Chapter  2,  Title  II. 
of  the  Trade  Act  as  amended,  the 
Department  of  Labor  presents 
summaries  of  determinations  regarding 
eligibility  to  apply  for  NAFTA-TAA 
isisues  during  the  month  of  November 
and  December,  1996. 

In  order  for  an  afHrmative 
determination  to  be  made  and  a 
certification  of  eligibility  to  apply  for 
NAFTA-TAA  the  following  group 
eligibility  requirements  of  Section  250 
of  the  Trade  Act  must  be  met: 

(1)  that  a  significant  number  or  proportion 
of  the  workers  in  the  workefj'  firm,  or  an 
appropriate  sulxlivision  thereof,  (including 
workers  in  any  agriouitural  firm  or 
appropriate  subdivision  thereof)  have 
become  totally  or  partially  separated  firpro 
employment  and  either — 


(2)  that  sales  or  production,  or  both,  of 
such  firm  or  subdivision  have  decreased 
absolutely, 

(3)  that  imports  from  Mexico  or  Canada  of 
articles  like  or  directly  competitive  with 
articles  produced  by  such  firm  or  subdivision 
have  increased,  and  that  the  increases  in 
imports  contributed  importantly  to  such 
workers'  separation  or  threat  of  separation  of 
such  firm  or  subdivision;  or 

(4)  that  there  has  been  a  shift  in  production 
by  such  workers'  firm  or  subdivision  to 
Mexico  or  Canada  of  articles  like  or  directly 
competitive  with  articles  which  are  produced 
by  the  firm  or  sut>division. 

Negative  Determinations  NAFTA-TAA 

In  each  of  the  following  cases  the 
investigation  revealed  that  criteria  (3) 
and  (4)  were  not  met.  Imports  from 
Canada  or  Mexico  did  not  contribute 
importantly  to  workers'  separations. 
There  was  no  shift  in  production  from 
the  subject  firm  to  Canada  or  Mexico 
during  the  relevant  period. 
NAFTA-TAA-01280;  Litco  Wood 

Products  Co..  Parkerburg,  WV 
NAFTA-TAA-01260;  Lafayette  Apparel 

Producers.  Inc..  Lafayette.  TN 
NAFTA-TAA-01284:  Horsehead 

Resource  Development  Co..  Inc., 

Palmerton.  PA 
NAFTA-TAA-01303;  Armour  Swift- 

Eckrich.  Kalamazoo.  MI 
NAFTA-TAA-01332:  Old  ben  Coal  Co., 

Mine  #20,  Edgarton,  WV 
NAFTA-TAA-01228;  Boise  Cascade 

Corp..  Paper  Div.,  Vancouver,  WA 
In  the  following  cases,  the 
investigation  revealed  that  the  criteria 
for  eligibility  have  not  been  met  for  the 
reasons  specified. 
NAFTA-TAA-01294;  Delta  Painting, 

Inc.,  Deerfield  Beach,  FL 
NAFTA-TAA-01306  6-  A.B.C;  Father  & 

Son  Stores.  A  Div.  ofEndicott 

Johnson  Corp.  Johnson  City.  NY, 

Scranton.  PA,  Wilkes-Barre.  PA. 

Whitehall.  PA 
The  investigation  revealed  that  the 
workers  of  the  subject  firm  did  not 
produce  an  article  within  the  meaning 
of  Section  250(a)  of  the  Trade  Act,  as 
amended. 

AfiRrmative  Determinations  NAFTA- 
TAA 

The  following  certifications  have  been 
issued;  the  date  following  the  company 
name  &  location  for  each  determination 
references  the  im[>act  date  for  all 
workers  for  such  determination. 
NAFTA-TAA-01295:  Royals,  Inc..  High 

Point.  NC:  October  25.  1995. 
NAFTA-TAA-01266;  Redpath  Apparel 

Group,  Denison.  TX:  October  3. 

1995. 
NAFTA-TAA-01287;  Mead  Corp  (The), 

Packaging  Div.,  Fairless  Hills,  PA: 

October  7,  1995. 
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NAFTA-TAA-01313;  Alphabet. 

Green  wood,  SC:  October  28.  1 995. 
NAFTA-TAA-1310:  Bums  Philip  Food, 

Inc..  Specialty  Bmnds  Div., 

Bethlehem.  PA:  Octobers.  1995. 
NAFTA-TAA-01293;  Ekco  Group.  Inc.. 

Kellogg  Brush  Manufacturing  Co., 

Easthampton.  MA:  October  22, 

1995. 
NAFTA-TAA-01285;  Assembly 

Services.  Inc.,  El  Paso,  TX:  October 

16,  1995. 
NAFTA-TAA-01305:  Borg-Warner 

Automotive  Diversified 

Transmission  Products  Corp., 

Muncie,  IN:  October  24.  1995. 
NAFTA-TAA-01291;Otari    ' 

Manufacturing  Corp.  Hauppauge. 

NY:  September  25.  1995. 
NAFTA-TAA-01274;  Seams  flight 

Manufacturing.  St.  Mary's  MO: 

October  16,  1995. 
NAFTA-TAA-01292:Haddon 

Craftsmen,  Inc.,  ANR.R.  Donnelley 

6-  Sons  Co.,  Scranton,  PA: 
7  September  25. 1996. 

NAFTA-TAA-01307;  WTTC.  Inc..  El 

Paso.  TX:  October  23.  1995. 
NAFTA-TAA-01363;  Professional 

Manufacturing,  Inc.,  Paris.  ID: 

November  22,  1995. 

NAFTA-TAA-01326;  Ferraz  Corp.. 

Parsipanny.  NJ:  October..29,  1995. 
NAFTA-TAA-01339;  Procter  6-  Gamble 

Manufacturing  Co..  Hatboro,  PA: 

Novembers.  1995. 

NAFTA-TAA-01343;  Sunbeam 

Household  Products,  Coushatta,  LA: 

November  14.  1995. 
NAFTA-TAA-01355;  The  Jay  Garment 

Co.,  Portland.  IN:  November  22, 

1995. 

I  hereby  certify  that  the 
aforementioned  determinations  were 
issued  during  the  month  of  November 
and  December.  1996.  Copies  of  these 
determinations  are  available  for 
inspection  in  Room  C-4318.  U.S. 
Department  of  Labor.  200  Constitution 
Avenue.  N.W..  Washington.  D.C.  20210 
during  normal  business  hours  or  will  be 
mailed  to  persons  who  write  to  the 
above  address. 

Dated:  December  12. 1996. 
EuaaeU  T.Kile. 

Program  Manager,  Policy  »  Reemployment 
Services  Office  of  Trade  Adjustment 
Assistaiwe. 
IFR  Doc.  9er3260  Filed  12-23-96;  8:45  am] 


NUCLEAR  REGULATORY 
COMMISSION 

Licensing  Support  System  Advisory 
Review  Panel 

AOENCY:  U.S.  Nuclear  Regulatory 
Commission. 

action:  Notice  of  renewal  of  the 
Licensing  Support  System  Advisory 
Review  Panel  (LSSARP). 

summary:  The  Licensing  Support 
System  Advisory  Review  Panel  was 
established  by  the  U.S.  Nuclear 
Regulatory  Commission  as  a  Federal 
Advisory  Committee  in  1989.  Its 
purpose  is  to  provide  advice  to  (1)  the 
Department  of  Energy  (DOE)  on  the 
fundamental  issues  of  design  and 
development  of  an  electronic 
information  management  systwn  to  be 
used  to  store  and  retrieve  documents 
relating  to  the  licensing  of  a  geologic 
repository  for  the  disposal  of  high-level 
radioactive  waste,  and  (2)  the  Nuclear 
Regulatory  Commission  on  the 
operation  and  maintenance  of  the 
system.  This  electronic  information 
management  system  is  known  as  the 
Licensing  Support  System  (LSS). 

Membership  on  the  Panel  is  drawn 
from  those  interests  that  will  be  affected 
by  the  use  of  the  LSS.  including  the 
E)epartment  of  Energy,  the  NRC.  the 
State  of  Nevada.  Tribal  interests, 
afiiected  units  of  local  governments  in 
Nevada,  and  the  nuclear  industry. 
Federal  agencies  with  expertise  and 
experience  in  electronic  information 
management  systems  also  participate  on 
the  Panel. 

The  Nuclear  Regulatory  Commission 
has  determined  that  renewal  of  the 
charter  for  the  LSSARP  until  December 
19. 1998  is  in  the  public  interest  in 
connection  with  duties  imposed  on  the 
Commission  by  law.  This  action  is  being 
taken  in  accordance  with  the  Federal 
Advisory  Committee  Act  after 
consultation  with  the  Committee 
Management  Secretariat,  General 
Services  Administration. 

FOR  FURTHER  INFORMATION  CONTACT: 
Andrew  L.  Bates.  Office  of  the  Secretary. 
U.S.  Nuclear  Regulatory  Commission. 
Washington,  DC  20555:  Telephone  501- 
504-1963. 

Dated:  December  19, 1996. 
Andrew  L.  Bates. 

Advisory  Committee  ManagBment  Officer. 
(PR  Doc.  96-32633  Filed  12-23-96;  8:45  ami 
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Advisory  Conunittee  on  Reactor 
Safeguards;  Joint  Meeting  of  the  ACRS 
Suboommlttees  on  Materials  and 
Metallurgy  and  on  Severe  Accidents; 
Notice  of  Meeting 

The  ACRS  Subcommittees  on 
Materials  and  Metallurgy  and  on  Severe 
Accidents  will  hold  a  joint  meeting  on 
January  9. 1997.  Room  T-2B1. 11545 
Rockville  Pike,  Rockville.  Maryland. 

The  entire  meeting  will  be  open  to 
public  attendance. 

The  agenda  for  the  subject  meeting 
shall  be  as  follows: 

Thursday,  January  9,  1997—1 M  p.m. 
until  the  conclusion  of  business 

The  Subcommittees  will  hold 
discussions  with  the  NRC  staff  regarding 
the  November  20. 1996.  ACRS  letter  to 
the  NRC  Executive  Director  for 
Operations  on  the  proposed  Steam 
Generator  Integrity  rule  and  an 
associated  regulatory  guide,  and  related 
matters.  The  purpose  of  this  me^ng  is 
to  gather  information,  analyze  relevant 
issues  and  facts,  and  to  formulate 
proposed  ^^sitions  and  actions,  as 
appropriaKCi^r  deliberation  by  the  full 

Committee 

Oral  statements  may  be  presented  by 
members  of  the  public  with  the 
concurrence  of  the  Subcommittee 
Chairman;  written  statements  will  be 
accepted  and  made  available  to  the 
Committee.  Electronic  recordings  will 
be  permitted  only  during  those  portions 
of  the  meeting  that  are  open  to  the 
public,  and  questions  may  be  asked  only 
by  members  of  the  Subcommittees,  their 
consultants,  and  staff.  Persons  desiring 
to  make  oral  statements  should  notify 
the  cognizant  ACRS  staff  engineer 
named  below  five  days  prior  to  the 
meeting,  if  possible,  so  that  appropriate 
arrangements  can  be  made. 

During  the  initial  portion  of  the 
meeting,  the  Subcommittees,  along  with 
any  of  their  consultants  who  may  be 
present,  may  exchange  preliminary 
views  regarding  matters  to  be 
considered  during  the  balance  of  the 
meeting. 

The  Subcommittees  will  then  hear 
presentations  by  and  hold  discussions 
with  representatives  of  the  NRC  staff 
regarding  this  review. 

Further  information  regarding  topics 
to  be  discussed,  whether  the  meeting 
has  been  cancelled  or  rescheduled,  the 
Chairman's  ruling  on  requests  for  the 
opportunity  to  present  oral  statements, 
and  the  time  allotted  therefor  can  be 
obtained  by  contacting  the  cognizant 
ACRS  staff  engineer.  Mr.  Noel  F.  Dudley 
(telephone  301/415-6888)  between  7:30 
a.m.  and  4:15  p.m.  (EST).  Persons 
planning  to  attend  this  meeting  are 
ui^ged  to  contact  the  above  named 
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individual  ooe  or  two  working  days 
prior  to  the  meeting  to  be  advised  of  any 
potential  changes  to  the  agenda,  etc, 
that  may  have  occurred. 

Dated:  Decsmber  18, 1996. 
Sam  Durakwaay, 
Chief.  Nuclear  Reactors  Branch. 
[FR  Doc  9&-32632  Filed  12-23-96;  8:45  am] 
MUMQ  COOC  7H0-01-« 

Federal  Sunshine  Meeting 

DATE:  Weeks  of  December  23,  30, 1996 

and  Janiiary  6  and  13, 1997. 

PLACE:  Commissioners*  Conference 

Room  11555  Rockville  Pike,  Rockville, 

Maryland. 

STATUS:  Public  and  Closed. 

MATTERS  TO  BE  CONSIDERED: 

Week  of  December  23— Tentodro 

There  are  no  meetings  scheduled  for  the 
Week  of  December  23. 

Week  of  December  30— Tentative 

There  are  no  meetings  scheduled  for  the 
Week  of  December  30. 

Week  of  Janoaiy  •— Tentative 

Tuesday,  fanuary  7 
9:30  a.m. 
Briefing  on  Investigative  Matters  (Qosed — 
EX.5&7) 
2:00  p.m. 
Discussion  of  Procedures  fin'  NRC  Strategic 
Assessment  (Closed — Ex.  2) 

Thursday.  January  9 

10:00  aJO. 
Briefing  by  Maine  Yankee,  NRR,  and 

Region  I  (Public  Meeting) 
(Contact  Daniel  Dorman.  301-415-1429) 
12H)0m. 
Affirmation  Session  (Public  Meeting)  (if 
needed) 

Week  of  January  13— Tentative 

Monday.  January  13 

10:00  a.m. 
Briefing  an  NRC  Strategic  Assessment 
(Public  Meeting)  (Contact:  John  Craig, 
301-415-3812) 
11:30  ajD. 
Affinnation  Session  (Public  Meeting)  (if 
needed) 

*The  Schedule  for  Commission 
Meetings  is  Subject  to  Change  on  Short 
Notice.  To  Verify  the  Status  of  Meetings 
Call  (Recording)— (301)  415-1292. 
CONTACT  PERSON  FOR  MORE  INFORMATION: 
BiU  Hill(301)  415-1661. 

The  NRC  Commission  Meeting 
Schedule  can  be  fouind  on  the  Internet 
at  http://www.nn:.gov/SECY/8mj/ 
schedute.htm 

This  notice  is  distributed  by  mail  to 
several  himdred  subscribers;  if  you  no 
longer  wish  to  receive  it,  or  would  like 


to  be  added  to  it,  please  contact  the 
Office  of  the  Searetary,  Attn:  Operations 
Branch,  Washington,  D.C.  20555  (301- 
415-1661). 

In  addition,  distribution  of  this 
meeting  notice  over  the  internet  system 
is  available.  If  you  are  interested  in 
receiving  this  Commission  meeting  • 
schedule  electronically,  please  "send  an 
electronic  message  to  wmhdnrc.gov  or 
dkwdnrc.gov. 
•        •        •        •        *  .,' 

Dated:  December  20, 1996. 
WimamM.Hill,Jr. 

SECY  Tracking  Officer.  Office  of  the 
Secretary. 

[FR  Doc  96-32857  Filed  12-20-96;  3:22  pm] 
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Correction  to  the  Biweekly  Notice; 
Applications  and  Amendments  to 
Facility  Operating  Licenses  Involving 
No  Significant  Hazards  Consideration 

The  U.S.  Nuclear  Regulatory      V    ' 
Commission  (the  Commission)  issued 
the  Biweekly  Notice  Report,  wiiich  was 
published  in  the  Federal  Register  on 
December  18, 1996  (61  FR  66702). 

On  page  66702,  second  colimm, 
second  hill  paragraph,  the  30-day  notice 
period  ending  date  should  read  "By 
January  17i  1997,  •  •  •."  instead  of  "By 
January  17, 1996,  *  *  *." 

Dated  at  Rockville,  Maryland,  this  19th  day 
of  December  1996. 

For  the  Nuclear  Regulatory  Commission. 
John  A.  Zwolindd, 

Acting  Director,  Division  of  Reactor  Pro/ects — 
I/n.  Office  of  Nbdear  Reactor  Regulation. 
(FR  Doc  96-32634  Filed  12-23-96;  8:45  am] 
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POSTAL  RATE  COMMISSION 
[Order  Na  1148;  Docket  No.  MC97-1] 

Experimental  Nonletter^ize  Business 
Rejsly  MaH  Categories  and  Fees.  1996; 
Notice  and  Order  on  Filing  of  Request 
for  E8tablishn>ent  of  Experimental 
Nonletter-Size  Business  Reply  Mall 
Categories  and  Fees 

Issued  December  18,  1996. 

Before  Commissioners:  Edward  ).  Gleiman, 
Chairman:  H.  Edward  Quick,  Jr.,  Vice 
Chairman;  George  W.  Haley;  W.H.  "Trey" 
LeBlancUL 

Notice  is  hereby  given  that  on 
December  13, 1996.  the  U.S.  Postal 
Service  filed  a  Request  with  the  Postal 
Rate  Commission  pursuant  to  section 
3623  of  the  Postal  Reorganization  Act, 
39  U.S.C  101  et  seq..  for  a 
recommended  decision  on  proposed 
changes  in  the  Domestic  Mail 


Classification  Sdiedule  (DMCS).  The 
proposed  revisions  also  include 
proposed  new  fees.  The  Request 
includes  attachments  and  is  supported 
by  the  testimony  of  three  witnesses  and 
three  library  references.  It  is  on  file  in 
the  Commission  Docket  Room  and  is 
available  for  inspection  during  the 
Commission's  r^ular  business  hours. ' 

Experimental  Nature  of  the  Proposed 
Change:  The  Postal  Service  indicates 
that  it  is  requesting  new  classifications 
and  fees  for  nonletter-size  Business 
Reply  Mail  (BRM)  on  an  experimental 
basis.  The  Service  proposes  that  these 
experimental  BRM  categories  be  put 
into  effect  for  two  years,  in  order  to 
assess  the  costs  associated  with 
providing  them  and  their  administrative 
feasibility. 

Description  of  request:  The  Postal 
Service  proposes  a  revised  schedule  of 
fees  for  nonletter-size  Business  Reply 
Mail  processed  imder  two  alternative 
accounting  procedures  known  as  the 
"reverse  manifest"  method  and  the 
"weight  averaging"  method.  Generally, 
the  Postal  Service  expects  that  the 
alternative  methods  of  accounting  for 
nonlettOT-size  BRM  pieces  will  reduce 
postal  worldiours  that  would  otherwise 
be  attributable  to  this  mail,  permit  more 
expeditious  rating  and  billing,  allow  the 
recipient  earlier  access  to  the  mail,  and 
increase  customer  satisfaction  with 
BRM  service.  On  these  grounds,  ihb 
Postal  Service  proposes  {>er-piece  fees 
for  active  business  reply  mail  advance 
deposit  accounts  of  2  cents  for 
nonletter-size  pieces  using  reverse 
manifest  procedures,  and  3  cents  for 
such  pieces  using  weight  averaging 
procedures. 

However,  in  addition  to  the 
apparently  lower  per-piece  accounting 
costs  of  employing  the  two  methods,  the 
Service  aidticipates  that  establishing  a 
"reverse  manifest"  or  "weight 
averaging"  BRM  account  for  a  recipient, 
as  well  as  the  required  periodic 
sampling,  auditing,  and  monitoring  of 
such  an  account,  will  generate 
extraordinary  postal  costs  in  excess  of 
the  current  Bl^  nnpiifl)  permit  fee 
($85.00)  and  annual  advance  deposit 
accounting  fee  ($205.00).  To  recover 
these  extraordinary  costs,  the  Service 
proposes  adoption  of  application/ 
qualification  fees  for  each  BRM  account 
seeking  to  employ  an  alternative 


■  In  a  separate  notice  filed  simultaneously  with  its 
Request,  the  Postal  Service  states  that  interested 
persons  who  intervene  in  this  proceeding  may 
arrange  to  obtain  copies  of  the  request  by  contacting 
Postal  Service  counsel  by  telephone  at  (202)268- 
2998,  or  Ms.  Bonnie  D'Aiessandro  at  (202)268- 
2986,  and  that  intervenors  will  be  provided  with 
two  copies  of  the  Request  upon  sbo%ving  that  they 
have  filed  notices  of  intervention  with  5»  Postal 
Rate  Conunission. 


Federal  Register  /  Vol.  61,  No.  248  /  Tuesday,  December  24.  1996  /  Notices 


67861 


accounting  method:  ($1000)  for  the 
reverse  manifest  method  and  ($3000)  for 
the  weight  averaging  method.  Finally, 
the  Postal  Service  proposes  additional 
monthly  fees  of  ($1000)  for  accounts 
using  the  reverse  manifest  method  and 
($3000)  for  accounts  using  the  weight 
averaging  method.  These  new  fees 
would  be  in  addition  to  the  current 
permit  fees. 

The  Request  also  states  that  the  Postal 
Service  intends  to  select  20  or  fewer 
applicants  to  participate  in  the  proposed 
experiment:  as  many  as  10  BRM 
j«dpient8  for  use  of  the  reverse  manifest 
method,  and  up  to  10  recipients  for  use 
of  the  weight  averaging  method.  The 
Service  proposes  a  two-year  duration  for 
the  experiment  to  allow  interested 
mailers  sufficient  time  to  gauge  the 
potential  costs  and  benefits  of  the 
alternative  methods  in  light  of  their 
mailing  practices,  and  to  provide  the 
Postal  Service  time  to  select  a  cross- 
section  of  participating  users,  set  up  the 
required  administrative  procedures,  and 
to  collect  and  analyze  operational,  cost 
and  market  research  data. 

Motion  for  waiver  of  certain  filing 
requirements  The  Postal  Service's 
request  was  also  accompanied  by  a 
motion  for  waiver  of  compliance  with 
certain  requirements  of  section  64(h)  of 
the  rules  of  practice  (39  CFR 
3001.64(h)),  which  specify  rate-related 
information  to  be  included  in 
classification  requests  that  would  affect 
rates  and  fees.  Specifically,  the  Postal 
Service  seeks  waiver  of  compliance  with 
subsections  (d)  (in  part),  (f)(2),  (f)(3),  (h), 
(j).  (1)(1)  (in  part),  and  (I)(2)  of  section 
54  of  the  rules  (39  CFR  3001.54(d), 
(0(2),  (0(3),  (h),  (j),  (1)(1).  and  (1)(2)), 
which  would  otherwise  be  required 
under  section  64(h)(2)(i)  (39  CFR 
3001.64(h)(2)(i)I)  The  Postal  Service 
states  that  the  requested  waiver  is 
justified  by  the  extremely  limited  scope 
of  the  proposed  experiment,  the 
irrelevance  of  some  of  the  rules' 
requirements  to  Business  Reply  Mail, 
and  its  anticipation  that  the  consequent 
effects  on  costs,  revenues,  and  volumes 
will  be  insignificant. 

Motion  for  application  of  protective 
conditions  to  a  workpaper:  The  Postal 
Service's  Request  was  also  accompanied 
by  a  motion  requesting  that  the 
Conunission  apply  protective  conditions 
which  would  restrict  participants' 
access  to,  and  prohibit  public  disclosure 
of,  Workpaper  I  to  the  Direct  Testimony 
of  Witness  Leslie  Schenk,  which  the 
Postal  Service  has  filed  in  camera.  In 
support  of  its  motion,  the  Service  states 
that  witness  Schenk's  cost  estimates  for 
non letter-size  Business  Reply  Mail  are 
based  upon  data  that  include  the 
incoming  BRM  piece  volumes  received 


by  Nashua  Photo,  Mystic  Color  Lab,  and 
Seattle  Fihnworks,  three  film  processors 
which  compete  among  themselves  and 
against  other  finns  in  the  film 
processing  industry.  The  Service 
represents  that  each  firm  considers  its 
incoming  BRM  volume  to  be 
commercially  sensitive,  privileged  and 
confidential  information,  and  that 
access  to  such  data  was  granted  to    ' , 
witness  Schenk  with  the  expUcit 
understanding  that  it  would  not  be 
publicly  disclosed  or  provided  to  any 
competing  firm.  The  Service  proposes  a 
list  of  protective  conditions  that  would 
limit  access  to  the  workpaper,  its 
permissible  use,  and  duration  of  access 
by  authorized  individuals. 

Motion  to  expedite  the  proceeding: 
Section  67d  of  the  rules  of  practice  (39 
CFR  3001. 67d)  states  that  the 
Commission  will  treat  cases  falling 
under  the  experimental  rules  as  subject 
to  the  maximum  expedition  consistent 
with  procedural  fairness,  and  prescribes 
adoption  of  a  schedule  that  will  allow 
issuance  of  a  decision  not  more  than 
150  days  from  a  determination  that 
experimental  treatment  of  the  request  is 
appropriate.  Notwithstanding  this 
provision,  the  Postal  Service  has 
submitted  a  motion  requesting  that  the 
Commission  establish  procedures 
allowing  for  issuance  of  a  recommended 
decision  on  its  request  within  120  days 
of  the  date  of  its  filing.  In  support  of  its 
motion,  the  Postal  Service  states  that  it 
has  provided  sufficient  information  to 
allow  such  expedited  consideration,  and 
notes  the  Commission's  ability  to 
consider  and  issue  a  recommended 
decision  concerning  the  experiment 
proposed  in  Docket  No.  MC9fr-l  in  less 
than  90  days.  In  connection  with  its 
motion,  the  Postal  Service  proposes 
adoption  of  special  rules  of  procedure, 
which  it  provided  in  draft  form.  The 
Service  also  provides  a  proposed 
procedural  schedule. 

Anyone  wishing  to  be  heard  in  this 
matter  is  directed  to  file  a  written  notice 
of  intervention  with  Margaret  P. 
Crenshaw,  Secretary  of  the  Commission, 
1333  H  Street,  NW,  Washington,  D.C. 
20268-0001,  on  or  before  January  17, 
1997.  Interveners  should  indicate 

whether  they  want  full  or  limited 

participation  status.  See  rules  39  CFR 
3001.20  and  3001.20a. 

Those  interested  in  participating  in 
this  docket  are  given  notice  that  the 
Commission  will  evaluate  whether  it  is 
appropriate  to  use  rules  67-67d  for 
considering  the  Postal  Service  Request. 
In  determining  whether  the  procedures 
for  experimental  cases  are  appropriate, 
the  Commission  will  consider:  (1)  The 
novelty  of  the  proposed  change;  (2)  the 
magnitude  of  the  proposed  change;  (3) 


the  ease  or  difficulty  of  collecting  data 
on  the  proposed  change;  and  (4)  the 
duration  of  the  proposed  change. 
Participants  are  invited  to  comment  ch^ 
whether  the  Postal  Service  request  . 
should  be  evaluated  under  rules  67<-' 
67d.  Such  comments  are  to  be  filed  on 
or  before  January  17, 1997.  Prior  to  a 
Commission  decision  on  this  question, 
participants  should  act  on  the 
assumption  that  the  Postal  Service 
request  that  the  case  be  considered 
pursuant  to  these  rules  will  be 
approved. 

Rule  67a  provides  a  procedure  for 
limiting  issues  in  experimental  cases.  In 
order  to  enable  participants  to  evaluate 
whether  genuine  issues  of  £act  exist,  the 
Postal  Service  shall  respond  to 
discovery  requests  within  10  days. 
Written  discovery  pursuant  to  rules  25- 
28  may  be  undertaken  immediately 
upon  intervention. 

A  decision  on  whether  there  is  a  need 
for  evidentiary  hearings,  and  the  scope 
of  any  such  hearings  has  not  been  made 
yet.  Participants  wishing  to  comment  on 
this  question  should  file  a  statement  of 
issues  raised  by  the  Postal  Service 
request  by  January  17, 1997.  At  the  same 
time,  participants  should  designate 
those  issues  involving  questions  of 
material  fact  which  they  believe  require 
trial  type  hearings.  The  Postal  Service 
and  any  interested  participant  may  file 
responses  to  these  statements  on  or  « 
before  January  24, 1997. 

If  it  is  determined  to  schedule  trial 
type  hearings  to  consider  topics 
involving  issues  of  material  fact, 
hearings  to  evaluate  the  supporting 
evidence  presented  by  the  Postal 
Service  may  be  scheduled  to  begin  as 
soon  as  February  10. 1997.  The 
Presiding  Officer  will  establish 
subsequent  procedural  dates. 

'  Representation  of  the  general  public: 
In  conformance  with  §  3624(a)  of  title 
39,  the  Commission  designates  W.  Gail 
Willette,  Director  of  the  Commission's 
Office  of  the  Consumer  Advocate  (OCA), 
to  represent  the  interests  of  the  general 
public  in  this  proceeding.  Pursuant  to 
this  designation,  Ms.  Willette  will  direct 
the  activities  of  Commission  personnel 
assigned  to  assist  her  and.  when 
requested,  will  supply  their  names  for 
the  record.  Neither  Ms.  Willette  nor  any 
of  the  assigned  personnel  will 
participate  in  or  provide  advice  on  any 
Commission  decision  in  this 
proceeding.  The  OCA  shall  be 
separately  served  with  three  copies  of 
all  filings,  in  addition  to  and 
contemporaneous  with,  service  on  the 
Commission  of  the  24  copies  required 
by  section  10(c)  of  the  rules  of  practice 
(39  CFR  3001.10(c)). 
It  is  ordered: 
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1.  The  Commission  will  sit  en  banc  in 
this  proceeding. 

2.  Notice  of  intervention  will  be  filed 
no  later  than  January  17, 1997. 

3.  Participants  wishing  to  comment 
on  whether  it  is  appropriate  to  consider 
this  request  imder  Commission  rules 
67-67d  shall  submit  such  comments  no 
later  than  January  17, 1997. 

4.  Participants  are  directed  to  file 
statonMits  of  issues  and  designations  of 
issues  requiring  trial  type  hearings  no 
later  than  January  17, 1997;  responses 
may  be  submitted  no  later  than  January 
24, 1997. 

5.  Answers  to  the  Postal  Service 
motions:  to  Expedite  the  Proceeding,  for 
Waiver  of  Certain  Filing  Requirmnents, 
and  Requesting  Protective  Conditions 
are  to  be  submitted  no  later  than  January 
22, 1997. 

6.  W.  Gail  Willette,  Director  of  the^ 
Commission's  Office  of  the  Consumer 
Advocate,  is  designated  to  represent  the 
general  public. 

7.  The  Secretary  shall  cause  this 
Notice  and  Order  to  be  published  in  the 
Federal  Register. 

By  the  Commission. 
Margarat  P.  Crausnaw, 
Secretary. 

IFR  Doc.  96-32616  Filed  12-23-96;  8)45  am] 
MUMQ  cooc  me-nv-p 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Retoaae  No.  36-28630] 

niings  Under  the  Public  Utiltty  Holding 
Company  Act  of  1935,  as  Amended 
r'Acf) 

December  17, 1996. 
.  Notice  is  hereby  given  that  the 
following  filing(s)  has/have  been  made 
with  the  Commission  pursuant  to 
provisions  of  the  Act  and  rules 
promulgated  thereunder.  AH  interested 
per^ns  are  referred  to  the  application(s) 
and/or  declaration(s)  for  complete 
statements  of  the  proposed 
transaction(s)  summarized  below.  The 
appiicaUon(sJ  and/or  declaration(s)  and 
any  amendments  thereto  is/are  available 
for  public  inspection  through  the 
Commission's  Office  of  Public 
Reference. 

Interested  persons  wishing  to 
comment  or  request  a  hearing  on  the 
application(s)  and/or  declaration(s) 
should  submit  their  views  in  writing  by 
January  10, 1997,  to  the  Secretary, 
Securities  and  Exchange  Commission, 
Washinj^ton.  D.C.  20549,  and  serve  a 
copy  of  the  relevant  applic:ant(s)  and/or 
declarant(s)  at  the  address(es)  specified 
below.  Proof  of  service  (by  affidavit  or. 


in  case  of  an  attorney  at  law,  by 
certificate)  should  be  filed  with  the    *  •■> 
request  Any  request  for  hearing  shall 
identify  spedfiodly  the  issues  of  fact  ot 
law  that  are  disputed.  A  person  who  so 
reqiiests  will  be  notified  of  any  hearing, 
if  ordered,  and  will  receive  a  copy  of 
any  notice  or  order  issued  in  the  matter. 
After  said  date,  the  application(s)  and/ 
or  declaration(s),  as  filed  or  as  amended, 
may  be  granted  and/or  permitted  to 
beoome  effective. 

Natumal  Fuel  Gas  Company  (70-8963) 

National  Gas  Fuel  Company  ("I>4FG"), 
a  registered  holding  company,  and  its 
%vholly-owned  subsidiary  companies. 
National  Fuel  Gas  Distribution 
Corporation,  National  Fuel  Gas  Supply 
Corporation  ("Supply),  Seneca 
Resources  Corporation,  Highland  Land 
&  Minerals,  Inc.,  Leidy  Hub,  Inc., 
Horizon  Energy  Development  liic.,  and 
Data-Track  Account  Services^  Inc.,  all 
located  at  10  Lafayette  Square,  BuChlo, 
New  York  14203,  and  National  Fuel 
Resources,  Inc.  478  Main  Street,  Buffalo, 
New  York  14202,  and  Utility 
Constructors,  Inc.,  East  Erie  Extension, 
Linesville,  Pennsylvania  16424 
(collectively  "Subsidiary  Companies"), 
have  filed  an  application-declaration 
under  sections  6(a),  7, 9(a),  10, 12(b)  and 
13(b)  of  the  Act  and  rules  16,  45,  54,  87, 
90  and  91  thereunder.* 

NFG  seeks  authority  to  acquire, 
directly  or  indirectly  through  Supply,  a 
wholly-owned  subsidiary  ("Affiliate").* 
Affiliate  will  participate  in  a  joint 
venture  ("Joint  Venture"  or  "Special 
Purpose  Entity")  with  one  or  more 
subsidiaries  of  Tennessee  Pipeline 
Company  ("Tennessee  AffiUate"),  a 
non-affiliate,  to  develop,  construct, 
finance,  own  and  operate  (i)  natural  gas 
gathering  fecilities  commencing  at 
locations  offshore  to  gather  gas 
produced  in  Green  Canyon,  Ewing 
Bank,  Mississippi  Canyon,  Ship  Shoal, 
Grand  Isle  and  South  Timbalier  areas 
located  in  the  Outer  Continental  Shelf 
and  terminating  onshore  in  Louisiana 
("Gathering  Facilities"),  and  (ii)  natural 
gas  processing  facilities  to  be  located  at 
or  near  the  terminus  of  the  Gathering 
Facilities  ("Processing  Facilities"),  and 
to  engage  in  certain  related  transactions 
(collectively,  the  "Project"). 


'  Tlie  Subsidiary  Companies,  except  for  Supply, 
are  joining  in  this  Application  for  the  sole  purpose 
of  requesting  that  Affiliate  (as  described  herein)  be 
added  to  the  Money  Pool  Arrangement  (as 
described  herein). 

^  It  is  contemplated  that  Affiliate  will  be  a  new 
corporal ion.formnd  by  Tennessee.  All  of  AfTiliale's 
outstanding  stock  will  be  purchased  for  a  nominal 
price. 


I.  Stmcture  of  the  }oint  Venture 

It  is  contemplated  that  the  Project 
activities  would  be  conducted  through 
one  or  more  Special  Purpose  Entities, 
which  will  be  formed  for  the  sole 
purpose  of  engaging  in  Project  activities, 
and  which  will  be  50%  owned  by 
Affiliate,  and  50%  owned  by  Tennessee 
Affiliate. 

n.  Pn^ect  Coat  and  Financing 

a.  Aggregate  Cost 

The  aggregate  cost  of  the  Project  is 
estimated  to  be  approximately  $250 
million,  including  development, 
construction  and  related  costs  until 
commercial  operation,  currently 
scheduled  to  commence  in  the  fourth 
quarter  of  1997  ("Commercial 
Operations  Commencement  Date"). 

b.  Initial  Financing  by  Supply 

Supply  may  initially  pay  certain  costs 
for  Project  materials  and  land,  which 
shall  be  reimbursed  by  the  Special 
Piupose  Entities  at  cost  plus  and 
amount  equal  to  the  actual  annual 
interest  rate  ("Money  Pool  Interest 
Rate")  charged  on  outstanding 
borrowings  from  the  money  pool 
arrangement  between  NFG  and  its 
subsidiary  companies  (HCAR  No. 
26443,  December  28, 1995)  ("Money 
Pool  Arrangement").  Supply  may  also 
initially  pay  one-half  of  certain  Project 
development  costs,  which  shall  be 
reimbursed  by  Affiliate  at  cost.  Supply 
and/or  Affiliate  will  pay  a  development 
fee  to  Tennessee  Affiliate  or  one  of  its 
designated  subsidiaries.  All  of  the  costs 
enumerated  above  shall  be  collectively 
referred  to  as  the  "Initial  Development 
Cost  Obligations."  Supply  proposes  to 
pay  for  the  Initial  Development  Cost 
Obligations  through  borrowings  from 
the  Money  Pool  Arrangement. 

c.  Construction  Financing  From  the 
Money  Pool  Arrangement 

NFG  proposes  to  provide,  or  arrange 
for,  short-term  loans,  through 
borrowings  from  the  Money  Pool 
Arrangement,  for  construction  financing 
("Construction  Financing").  Interest 
will  accrue  at  the  Money  Pool  Interest 
Rate.  The  Construction  Financing  will 
be  with  recourse  to  the  Special  Purpose 
Entities  and  the  Affiliate  and  Tennessee 
Affiliate.  Each  of  the  Affiliate  and 
Tennessee  Affiliate  will  provide,  in  a 
form  acceptable  to  the  other,  a  guarantee 
regarding  repayment  of  the  Construction 
Financing. 

The  Construction  Financing  and  the 
Initial  Development  Cost  Obligations 
will  be  repaid  by  the  Special  Purpose 
Entities  in  full  on  the  Commercial 
Operations  Commencement  Date  by  a 
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combination  of  debt  and  equity 
financing  in  one  of  the  following  ways: 
Affiliate  and  the  Tennessee  Affiliate  (i) 
will  each  contribute  15%  of  the  total    • 
Project  costs  as  a  capital  contribution  to 
the  Special  Purposes  Entities,  which 
shall  be  used  to  pay  down  the  debt,  and 
(ii)  will  attempt  to  seek  non-recourse 
project  financing  for  the  remaining  70% 
of  the  Project  costs. 

d.  Interim  Financing  by  NFG  or  Affiliate 

To  the  extent  that  additional 
financing  is  required  for  the  Project 
costs  ("Interim  Financing"),  National  or 
Affiliate  proposes  to  (i)  provide,  or 
cause  to  be  provided,  under  the  same 
terms,  conditions  and  limitations 
described  in  the  system's  long-term 
financing  authorization  (HCAR  No. 
26537,  June  26. 1996)  ("Long-Term 
Financing  Arrangement"),  non-recourse 
loans  secured  by  the  project  assets,  due 
on  the  second  anniversary  of  the 
Commercial  Operations  Commencement 
Date  ("Second  Anniversary"),  or  (ii) 
provide  guarantees  or  make 
arrangements  for  recourse  to  National  or 
Affiliate  (collectively,  "Guarantees"), 
which  shall  terminate  on  the  Second 
Anniversary,  at  which  time  the  Affiliate 
and  the  Tennessee  Affiliate  will  be 
required  to  make  substitute  recourse 
arrangements  with  lenders,  or, 
alternatively,  make  additional  equity 
contributions  on  a  50/50  basis  for 
repayment  of  such  obligations. 

in.  Requests  for  Authorizations  to 
Allow  Proposed  Constmction  and 
Permanent  Financing 

The  following  requests  for  approval 
are  made  to  implement  the  foregoing 
construction  and  permanent  financing 
arrangements: 

(a)  For  the  Construction  Financing 
and  Initial  Development  Cost 
Obligations,  NFG  and  the  Other 
Applicants  request  approval  to  add 
Affiliate  to  the  Money  Pool 
Arrangement,  for  short-term  loans  not  to 
exceed  $250  million  in  principal 
amount  at  any  one  time  outstanding;^    • 

(b)  From  and  after  the 
Commencement  of  Commercial' 
Operations  Date,  for  the  Interim 
Financing,  NFG  requests  approval  to 
add  Affiliate  to  the  group  of  NFG's 
subsidiary  companies  to  which  NFG  can 
make  long-term  loans  pursuant  to  the 
terms,  conditions,  and  limitations 
contained  in  the  Long-Term  Financing 
Arrangement,  for  long-term  loans  not  to 
exceed  $210  million  in  principal 
amount  at  any  one  time  not  outstanding; 


provided,  however,  that  all  loans  by 
NFG  to  Affiliate,  whether  pursuant  t9 
the  Money  Pool  Arrangement  and/or  the 
Long-Term  Financing  Arrangement, 
shall  not  in  the  aggregate  exceed  $250 
million  in  principal  at  any  one  time 
outstanding.* 

IV.  Guarantees  for  Construction  and 
Interim  Financing,  and  Future  Business 
Operations 

NFG  proposes  to  enter  into  guarantee 
arrangements,  obtain  letters  of  credit, 
and  otherwise  provide  credit  support  for 
Affiliate  and  the  Special  F*urpose 
Entities,  to  third  parties  to  enable 
Affiliate  and  the  Special  Purpose 
Entities  to  carry  on  in  the  ordinary 
course  of  their  respective  businesses, 
including  as  necessary  for  the 
Construction  Financing  and  Interim 
Financing.'  In  order  to  implement  this 
proposal,  NFG  requests  that  Affiliate 
and  the  Special  Purpose  Entities  be 
added  to  the  group  of  NFG's  subsidiary 
companies  to  which  National  may  give 
such  credit  support  pursuant  to  the 
terms,  conditions  and  limitations 
contained  in  the  authorization  in  HCAR 
No.  25922,  November  12, 1993;  and  for 
Affiliate,  either  by  itself  or  together  with 
NFG,  to  provide  such  credit  support  to 
the  Special  Purpose  Entities,  not  to 
exceed  $175  million  at  any  one  time 
outstanding.^ 

For  the  Ckimmission,  by  the  Division  of 
Investment  Management,  pursuant  to 
delegated  authority. 
Margaret  H.  McFarland, 
Deputy  Secretary. 

[FR  Doc.  96-32653  Filed  12-23-96;  8:45  am) 
anjJNCi  CODE  8010-01-M 


SMALL  BUSINESS  ADMINISTRATION 

[Declaration  of  Disaster  Loan  Area  «2907 
Amendment  #2] 

Florida;  Declaration  of  Disaster  Loan 
Area 

In  accordance  with  a  notice  from  the 
Federal  Emergency  Management 
Agency,  dated  December  9, 1996,  the 
above-numbered  Declaration'  is  hereby 
amended  to  extend  the  deadline  for 
filing  applications  for  physical  damage 
as  a  result  of  this  disaster  to  January  13, 
1997. 


All  other  information  remains  the 
same,  i.e.,  the  termination  date  for  filing 
applications  fcH*  loans  for  econoinic 
injury  is  July  15, 1997. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  59002  and  59008) 

Dated:t>ecember  11, 1996. 
Bernard  Knlik, 

Associate  Administrator  forDisaster 
Assistance. 
(FR  Doc.  96-32623  Filed  12-23-%;  8:45  am] 

MLLMQ  CODE  attS-ei-P 


IDectaratlon  of  Disastar  Loan  Area  t2913] 

New  Jersey;  Dedaratioa  of  Disaster 
Loan  Area 

As  a  result  of  the  President's  major 
disaster  declaration  on  November  19, 
1996, 1  find  that  Hudson,  Middlesex. 
Morris,  Somerset,  and  Union  Counties 
in  the  State  of  New  Jersey  constitute  a 
disaster  area  due  to  damages  caused  by 
severe  storms  and  flooding  which 
occurred  October  18-23, 1996. 
Applications  for  loans  for  physical 
damages  may  be  filed  until  the  close  of 
business  on  January  18, 1997,  and  for 
loans  for  economic  injury  until  the  close 
of  business  on  August  19, 1997  at  the 
address  listed  below:  Small  Business 
Administration,  Disaster  Area  1  Office, 
360  Rainbow  Blvd..  South  3rd  Floor. 
Niagara  Falls,  NY  14303,  or  other  locally 
announced  locations.  In  addition, 
applications  for  economic  injury  loans 
from  small  businesses  located  in  the 
contiguous  counties  of  Bergen,  Essex, 
Hunterdon,  Mercer,  Monmouth.  Passaic, 
Sussex,  and  Warren  in  the  State  of  New 
Jersey  may  be  filed  until  the  specified 
date  at  the  above  location.  Any  counties 
contiguous  to  the  above-named  counties 
and  not  listed  herein  have  been 
previously  declared. 

Interest  rates  are: 


'The  S2S0  million  maximum  amount  includes  all 
loans  made  to  Supply  or  Afniiate  or  both  in 
connection  with  any  of  the  Initial  Development 
Cost  Obligations  and/or  Construction  Financing. 


*  As  appropriate,  various  Rnancings  and 
extensions  of  credit,  by  and  among.  National, 
Supply,  Affiliate  and  the  subsidiary  companies,  and 
afflliates.  of  AfTiliate.  in  the  future  may  be  exempt 
from  Commission  authorization  pursuant  to  various 
exemptions  under  the  Act,  as  in  effect,  or  as  they 
may  be  amended  from  time  to  time. 

'Tennessee  will  be  responsible  forone-half  of  all 
such  credit  support  needed. 
*See  footnote  3. 


Percent 

For  Ptiysical  Damage: 

Homeowners   with   credH   avail- 

able elsewtiere    

8.000 

Homeowners  wittKXit  credit  avail- 

able elsewt)ere    

4.000 

Businesses  with  credit  availat>le 

elsewhere  

8.000 

Business  and  non-profit  organiza- 

tions   without    aedit    available 

elsewfiere 

4.000 

Others  (including  non-profit  orga- 

-  nizations)  with  credit  av&labie 

Al^Awhere                

7.125 

For  Economic  Injury 

Businesses  and  small  agricuftural 

cooperatives     without     credit 

availat>le  elsewhere  

4.000 
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The  number  assigned  to  this  disaster 
for  physical  damage  is  291311  and  for 
economic  injury  the  number  is  925400. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  59002  ai\d  59008) 

Dated:  December  12, 1996. 
Bernard  Kidik, 

Associate  Administrator  for  Disaster 
Assistance.  • 

[FR  Doc  96-32624  Piled  12-23-96;  8:45  ami 

aiLUNQ  COOf  8029-01-P 


[Declaration  of  Disaster  Loan  Area  12914] 

New  York;  Declaration  of  Disaster 
Loan  Area  , 

As  a  result  of  the  President's  major 
disaster  declaration  on  November  19, 
1996, 1  find  that  New  Yorlc  City  and 
Nassau  and  Suffolk  Counties  in  the 
State  of  New  York  constitute  a  disaster 
area  due  to  damages  caused  by  severe 
storms  and  flooding  which  occurred 
October  19  and  20,  1996.  Applications 
for  loans  for  physical  damages  may  be 
filed  until  the  close  of  business  on 
January  18, 1997,  and  for  loans  for 
economic  injury  until  the  close  of 
business  on  August  19,  1997  at  the 
address  listed  below:  U.S.  Small 
Business  Administration,  Disaster  Area 
1  Office,  360  Rainbow  Blvd.,  South  3rd 
Floor,  Niagara  Falls,  NY  14303  or  other 
locally  announced  locations.  In 
addition,  appKcatlons  for  economic 
injury  loans  ht)m  small  businesses 
located  in  the  contiguous  county  of 
Westchester  in  the  State  of  New  York 
may  be  filed  until  the  specified  date  at 
the  above  location.  Any  counties 
contiguous  to  the  above-named  counties 
and  not  listed  herein  have  been 
previously  declared. 

Interest  rates  are: 


Percent 

For  Physical  Damage: 

Homeowners   with   credit   avai- 

able  elsewhere  

8.000 

hlomeowners  wittKHJt  credit  avai- 

able  elsewhere  

4.000 

Businesses  with  aedit  available 

elsewhere  

8.000 

Businesses  and  non-profit  orga- 

nizations without  aedit  avail- 

abie  elsewhere 

4.000 

pthers  (including  non-profit  orga- 

nizations) with  credit  available 

elsewhere  

7.125 

For  Ecorxxnic  Injury 

Businesses  and  small  agricultural 

cooperatives     without     credH 

available  elsewhere „... 

4.000 

(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  59002  and  59008) 

Dated:  December  12. 1996. 
Bernard  Kulik, 

Associate  A  dministrator  for  Disaster 

Assistance. 

IFR  Doc.  96-32625  Filed  12-23-96;  8:45  ami 

BHJJNQOOOe  n2S-01-P 

[Declaration  of  Disaster  Loan  Area  #2918] 

New  Yoric;  Declaration  of  Disaster 
Loan  Area 

As  a  result  of  the  President's  major 
disaster  declaration  on  December  9, 
1996, 1  find  that  Clinton,  Essex,  FuUon, 
Montgomery,  Schuyler,  and  Steuben 
Counties  in  the  State  of  New  Yorii 
constitute  a  disaster  area  due  to 
damages  caused  by  severe 
thunderstorms,  high  winds,  rain  and 
flooding  which  occurred  November  8- 
15, 1996.  Applications  for  loans  for 
physical  damages  may  be  filed  until  the 
close  of  business  on  February  7,  1997, 
and  for  loans  for  economic  injury  until 
the  close  of  business  on  September  9, 
1997  at  the  address  listed  below:  U.S. 
Small  Business  Administration,  Disaster 
Area  1  Office,  360  Rainbow  Blvd.,  South 
3rd  Floor,  Niagara  Falls,  NY  14303  or 
other  locally  announced  locations.  In 
addition,  applications  for  economic 
injury  loans  from  small  businesses 
located  In  the  following  contiguous 
counties  may  be  filed  until  the  specified 
date  at  the  above  location:  Allegany, 
Chemung,  Franklin,  Hamilton, 
Herkimer,  Livingston,  Ontario,  Otsego, 
Saratoga,  Schenectady,  Schohoarle, 
Seneca,  Tompkins,  Warren, 
Washington,  and  Yates  Counties  in  New 
York;  Addison,  Chittenden,  and  Grand 
Isle  Counties  in  Vermont;  and  Potter 
and  Tioga  Counties  In  Pennsylvania. 
Interest  r^tes  are: 


The  number  assigned  to  this  disaster 
for  physical  damage  is  291411  and  for 
economic  injiuy  the  number  is  925500. 


Percent 

For  Physical  Damage: 

Homeowners  ,;^with   credit   avail- 

atAe  elsewttere  

8.000 

Homeowners  wittKXJt  credit  avail- 

aiAe  elsewtiere  

4.000 

Businesses  with  credit  available 

elsewtiere  

8.000 

Businesses  and  non-profit  orga- 

nizations without  credit  avail- 

able elsewhere  

4.000 

Others  (including  non-profit  orga- 

nizations) with  credit  availat)le 

elsewhere  „ 

7250 

For  Economic  Injury: 

Businesses  arxi  small  agricultural 

-  ^ 

cooperatives     without     credit 

available  elsewhere  

4.000 

economic  injury  the  numbers  are^ 
932200  for  New  York;  932300  for 
Vermont;  and  932400  for  Pennsylvania. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  59002  and  59008) 

Dated:  December  12. 1996. 
Bernard  Kulik, 

Associate  Administrator  for  Disaster 
Assistance. 

IFR  Doc.  96-32626  Filed  12-23-96;  8:45  am] 

BUJNO  cooc  ms-01-p 


[Declaration  of  Disastar  Loan  Area  f2919] 

Oregon;  Declaratton  of  Disaster  Loan 
Area 

Coos  and  Douglas  Counties  and  the 
contiguous  counties  of  Curry,  Jackson, 
Josephine,  Klamath,  and  Lane  In  the 
State  of  Oregon  constitute  a  disaster  area 
as  a  result  of  damages  caused  by  severe 
wind  and  rainstorms  beginning  on 
November  17, 1996  and  contlnning. 
Applications  for  loans  for  physical 
damage  as  a  result  of  this  disaster  may 
be  filed  until  the  close  of  business  on  ^„_ 
February  10, 1997  and  for  economic 
Injury  until  the  close  of  business  on 
September  12,  1997  at  the  address  listed 
below:  U.S.  SmalLfusiness 
Administration,  Disaster  Area  4  Office, 
1825  Bell  Street,  Suite  208,  Sacramento, 
CA  95825  or  other  locally  announced 
locations. 

The  interest  rates  are: 


Percent 

For  Physical  Damage: 

Homeowners   with   credit   avail- 

able elsewhere  

8.000 

Homeowners  without  aedit  avail- 

at)le  elsewhere 

4.000 

Businesses  with  credit  available 

elsewhere  

8.000 

Businesses  and  non-profit  orga- 

nizations without  credit  avail- 

able elsewhere  

4.000 

Others  (including  non-profit  orga- 

nizations) with  credit  availat>le 

elsewtiere  

7250 

For  Economic  Injury: 

Businesses  and  small  agricultural 

cooperatives     without     credit 

available  elsewhere 

4.000 

The  number  assigned  to  this  disaster 
for  physical  damage  is  291806.  For 


The  number  assigned  to  this  disaster 
for  physical  damage  is  291911  and  for 
economic  injury  the  number  is  932500. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  59002  and  59008). 

Dated:  December  12, 1996. 
Ginger  Lew, 
Acting  Administrator. 

(FR  Doc.  96-32627  Filed  12-23-96;  8:45  am| 
BUJNGCooc  aas-oi-p 
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SOCIAL  SECURITY  ADMINISTRATION 

Agency  Information  Collection 
Activities:  Proposed  Collection 
Request  v'( 

The  Social  Security  Administration 
publishes  a  list  of  infonnation  collection 
packages  that  will  require  submission  to 
the  Office  of  Management  and  Budget 
(OMB)  for  clearance  in  compliance  with 
Public  Law  104-13  effective  October  1, 
1995,  The  Paperwork  Reduction  Act  of 
1995.  The  infonnation  collection(s) 
listed  below  require(s)  extension  of  the 
current  OMB  approval(s): 

1.  Letter  to  Employer  Requesting  Wage 
Infbrmatioii— 0960-01 38 

The  infonnation  collected  on  form 
SSA-L4201  is  used  by  the  Social 
Seouity  Administration  to  determine 
eligibility  and  proper  payment  for 
Supplemental  Security  hicome  (SSI) 
applicants/recipients.  The  respondents 
are  employers  of  applicants  for  and 
recipients  of  SSI  payments. 

Number  of  Respondents:  133,000. 

Frequency  of  Response:  1. 

Average  Burden  Per  Response:  30 
Minutes. 

Estimated  Annual  Burden:  66,500 
hours. 

2.  Request  for  SSI  Benefit  Estimate — 
0960-0492 

The  information  collected  on  form 
SSA-3716  will  be  used  by  the  Social 
Seciuity  Administration  to  comply  with 
a  request  form  an  estimated  of  the 
impact  of  work  on  an  SSI  recipient's 
benefit.  The  respondents  are  SSI 
recipients  who  want  to  know  how  a  job 
opportimity  could  affect  the  SSI 
benefits. 

Number  of  Respondents:  50,000. 

Frequency  of  Response:  1. 

Average  Burden  Per  Response:  5 
minutes. 

Estimated  Atmual  Burden:  4,167 
hours. 

3.  Claimant's  Medications— 0960-0289 

The  information  on  form  HA-4632  is 
used  by  the  Social  Seciuity 
Administration  to  compile  a  current  list 
of  medications  used  by  a  claimant.  The 
list  is  provided  to  an  Administrative 
Law  Judge  (ALJ),  who  is  considering  the 
disability  aspects  of  the  claim.  The 
affiected  public  consists  of  claimants  for 
disability  benefits,  who  have  requested 
a  hearing  before  an  ALJ. 

Number  of  Respondents:  227,107. 

Frequency  of  Response:  1 . 

Avaage  Burden  Per  Response:  15 
minutes. 

Estimated  Annual  Burden:  56,777 
hoius. 


Social  Security  Adiiiinistratitm 

To  receive  a  copy  of  the  fbnn(s)  or 
clearance  package(s),  call  the  SSA 
Reports  Clearance  Officer  on  (410)  965- 
4125  or  write  to  her  at  the  address  listed 
below.  Written  comments  and 
recommendations  regarding  these 
information  collections  shoidd  be  sent 
within  60  days  from  the  date  of  this 
publication  directly  to  the  SSA  Reports 
Clearance  Officer  at  the  following 
address:  Social  Seciuity  Administration, 
DCFAM;  Attn:  Judith  T.  Hasche.  l-A-21 
Operations  Building,  6401  Seouity 
Blvd.  Baltimore.  MD  21235. 

In  addition  to  yoiu-  comments  on  the 
accuracy  of  the  agency's  burden 
estimate,  we  are  soliciting  comments  on 
the  need  for  the  information;  its 
practical  utility;  ways  to  enhance  its 
quality,  utility  and  clarity;  and  on  ways 
to  minimize  burden  on  respondents, 
including  the  use  of  automated 
collection  techniques  or  other  forms  of 
information  technology. 

Dated:  December  7, 1996. 
Judith  T.  Hasche, 

Reports  Qearance  Officer,  Social  Security 
Administration. 

(FR  Doc.  96-32553  Filed  12-23-96;  8:45  am] 
BHJJNQ  CODE  41M-»-P 


the  ITU-T  meetings  of  Study  Ckoup  7, 
10-21  March,  1997  and  the  ITU-T 
Study  (koup  16  meeting,  17-27  March 
1997, 

Persons  presenting  contributions  to 
Study  Group  D  should  bring  20  copies 
of  such  contributions  to  the  meeting. 

Please  Note:  Persons  intending  to 
attend  these  meetings  must  announce 
this  not  later  than  48  hours  before  the 
meeting  to  the  Department  of  State  by 
sending  a  fax  to  202-647-7407,  The 
aiinouncement  must  include  name, 
Social  Seciuity  number  and  date  of 
birth.  Hie  above  includes  government 
and  non-government  attendees.  One  of 
the  following  valid  photo  ID's  will  be    • 
required  for  admittance:  U.S.  driver's 
license  with  picture,  U.S.  passport,  U.S. 
government  ID  (company  ID's  are  no 
longer  accepted  by  Diplomatic 
Security).  Enter  from  the  "C"  Street 
Main  Lobby. 

Dated:  December  13, 1996. 
Guy  M.  Fereno, 

Chainnan,  U.S.  FT  AC  for  OTEL  and  Study 
Group  D. 
[FR  Doc.  96-32572  Filed  12-23-W;  8:45  am] 

MUJNG  COOC  4710-45-M 


DEPARTMENT  OF  STATE 
[PutiMc  Notice  No.  2491] 

United  States  International 
Tetocommunications  Advisory 
Committee;  Standardization  Sector 
(ITAC-T);  Study  Qroup  D  and  CTTEL  Ad 
Hoc;  Meeting  Notice 

The  Department  of  State  announces 
that  the  United  States  International 
Telecommunications  Advisory 
Committee  Standardization  Section 
(ITAC-T),  Study  Group  D  and  OTEL  Ad 
Hoc  will  meet  on  Tuesday,  January  21, 
1997.  Room  1912,  at  9:00  a.m.  and 
Wednesday  February  19. 1997-81 9:00 
a.m.  in  the  same  room  at  the  Department 
of  State.  2201  C  Street  NW,  Washington, 
DC,  20520, 

The  agenda  for  study  ^oup  D  will 
include  consideration  of  contributions 
for  upcoming  meetings  of  Study  Group 
8,  7  and  16.  The  OTEL  Ad  Hoc  Group 
will  consider  the  Preparatory  process  for 
future  OTEL  meetings,  review  possible 
contributions  for  the  meeting  of  PCC-1 
in  March  1997,  and  the  tasks  assigned 
under  CTTEL  Restructure  proposals.  Any 
other  matters  vdthin  the  competence  of 
Study  Group  D  or  the  CTTEL  Ad  Hoc 
Group  may  be  raised  at  either  of  these 
meetings.  The  February  19  meeting  will 
concentrate  primarily  on  preparation  for 


\p\M\c  Notice  No.  2490] 

United  States  international 
Telecommunications  Advisory 
Committee  (TTAC);  Standardization 
Sector  (ITAC-T);  National  Study 
Qroup;  Meeting  Notice 

The  Department  of  State  announces 
that  the  United  States  International 
Telecommunications  Advisory 
Committee  (TTAC),  Telecommunications 
Standardization  Sector  (TTAC-T) 
National  Study  Ckoup  will  meet  on 
January  16, 1997,  fiom  9:00  a.m.  to  1:00 
p.m.  in  Room  1406  at  the  Department  of 
State,  Washington,  D.C. 

The  U.S.  National  group,  TTAC-T, 
will  meet  to  discuss  preparations  for  the 
upcoming  Geneva  meetings  of  TSAG 
March  3-7, 1997  and  the  Joint  TSAG/ 
RAG  Refinement  group,  Ma^  7-10, 
1997.  The  issues  will  includes  TTU  Code 
of  Practice  on  Litellectual  Property, 
clarification  of  TTU-T  A.l 
Recommendation,  review  of  TTU-T 
strategic  poUcy,  development  of  criteria 
for  focus  group  participation,  an 
examination  of  certain  TTU-R  and  T 
Study  Questions  for  possible  refining 
and  realignment  of  the  work  activity, 
.  and  other  issues  related  to  improving 
the  development  of  international 
Telecommunications  Standards. 

Members  of  the  General  Public  may 
attend  the  meetings  and  )oin  in  the 
discussions,  subject  to  the  instructioiu 
of  the  chair.  Admittance  of  pubUc 
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members  will  be  limited  to  the  seating 
available.  In  this  regard,  entrance  to  the 
Department  of  State  is  controlled. 
Questions  regarding  the  meeting  may  be 
addressed  to  Mr.  Earl  Barbely  at  202- 
647-0197.  If  you  wish  to  attend  please 
send  a  fax  to  202-647-7407  not  later 
than  5  days  before  the  scheduled 
meetings.  Please  include  your  name. 
Social  Security  number  and  date  of 
birth.  One  of  the  following  valid  photo 
ID'S  will  be  required  for  admittance: 
U.S.  driver's  license  with  picture,  U.S.  • 
passport,  U.S.  government  ED  (company 
ID'S  are  no  longer  accepted  by 
Diplomatic  Security).  Enter  from  the 
"C"  Street  Main  LoWjy. 

Dated:  December  13, 1996. 
Earl  S.  Buiiely. 

Chairman,  US.  ITACfar  Teleconununication 
Standardization. 
|FR  Doc  9&-32S73  Piled  12-23-96;  8:45  am] 

MLUNOOOfJC  4710-4S-M 


DEPARTMENT  OF  TRANSPORTATION 

Faderal  Aviation  Administration 

itotica  of  Intent  to  Revise  Currently 
Approved  Public  Collection  of 
infonnation 

AOanCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
action:  Notice. 

SUMMARY:  In  compliance  with  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501  et  seq.),  the  FAA  invites  public 
comment  on  a  revision  to  the  currently 
approved  public  report.  Application  for 
Employment  with  the  Federal  Aviation 
Administration,  FAA  Form  3330.76, 
0MB  approval  number  2120-0597. 
DATES:  Comments  must  be  received  on 
or  before  February  24, 1997. 
AOORESSES:  Comments  on  this 
collection  may  be  mailed  or  delivered  in 
duplicate  to  the  FAA  at  the  following 
address:  Ms.  Judith  Street,  Federal 
Aviation  Administration,  Corporate 
Information  Division,  AeIc-IOO,  800 
Independence  Ave.,  SW.,  Washington, 
DC  20591. 

FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Judith  Street  at  the  above  address  or  on 
(202)  267-9895. 

SUPPLBIBfTARY  INFORMATION: 

Title:  Application  for  Employment 
with  the  Federal  Aviation 
Administration,  FAA  Form  3330.76. 

Abstract:  The  collection  of 
information  is  an  application  for 
employment  with  the  Federal  Aviation 
Administration.  Applicants  will  have  to 
complete  a  number  of  background 


questions  to  determine  their  basic 
eligibility  for  Federal  Employment  and 
also  answer  specific  occupation-related 
questions  to  determine  their 
qualification.  In  keeping  with  the 
reengineered  business  processes  under 
the  National  Performance  Review,  the 
FAA  is  attempting  to  centralize  and 
automate  some  of  our  application, 
evaluation,  and  hiring  processes.  This 
application  is  a  part  of  that  effort.  We 
are  seeking  to  amend  our  OMB 
clearance  to  revise  the  form  and 
incorporate  it  into  a  complete  Federal 
Aviation  employment  system,  utilizing 
a  single  system  of  collecting 
information.  We  propose  to  utilize  the 
information  to  make  determinations  on 
applicants'  eligibility  for  Federal 
employment,  determining  their 
qualifications  for  employment,  and 
certifying  the  names  of  qualified 
applicants  to  line  managers  who  will 
make  hiring  decisions. 

Authority:  Public  Law  104-50 
authorized,  the  Federal  Aviation 
Administration  to  establish  its  own 
personnel  system  outside  most  of  the 
requirements  of  Title  5,  U.S.C.  The  only 
provisions  related  to  hiring  that  will 
continue  to  apply  are  those  dealing  with 
veterans'  preferences. 

Respondents:  The  likely  respondents 
will  be  the  general  public  who  are 
interested  in  employment  with  the  FAA. 
We  estimate  that  the  average  number  of 
respondents  on  an  annual  basis  will  be 
approximately  75,000  people. 
Submission  of  this  information  is 
completely  voluntary  on  the  part  of  the 
applicant. 

Frequency:  The  fi«quency  is  based  on 
the  respondent,  however,  we  estimate 
one  time  per  respondent  on  an  annual 
basis. 

Burden:The  estimated  reporting 
burden  is  112,500  hours  annually.  This 
is  based  on  an  estimated  average  time  to 
complete  of  1.5  hours,  although  the 
range  could  be  as  little  as  .5  hours  to  3 
hours  per  response. 

Issued  in  Washington,  DC  on  December  19, 
1996. 

Steve  Hopldna, 

Manager,  Corporate  Infonnation  Division, 
ABC-100. 

[FR  Doc.  96-32693  Filed  12-23-96;  8:45  am] 
BtuMQ  oooe  4«ie-1»-M 


Antidrug  and  Alcohol  MAisuse 
Prevention  Programs  for  Personnel 
Engaged  in  Specified  Aviation 
Activities 


agency:  Federal  Aviation 
AdministratioiiiFAA),  DOT. 
-action:  Notice. 


io^i^),l 
ice.    ^^ 


SUMMARY:  The  FAA  has  determined  that 
the  minimum  percentage  rates  for  drug 
and  alcohol  testing  for  the  period 
January  1, 1997,  through  December  31, 
1997,  will  remain  at  25  percent  of 
covered  aviation  employees. 
FOR  FURTHER  INFORMATION  CONTACT:  . 
Mr.  William  R.  McAndrew,  Office  of 
Aviation  Medicine,  Drug  Abatement 
Division  (AAM-800),  Federal  Aviation 
Administration,  800  Independence 
Avenue  SW..  Washington,  DC  20591; 
telephone  (202)  267-8442. 

SUPPLEMENTARY  INFORMATION: 

Administrator's  Determination  of  1997 
Random  Drag  and  Alcohol  Testing 
Rates 

In  final  rules  published  in  the  Federal 
Register  on  February  15,  and  December 
2, 1994  (59  FR  7380  and  62218, 
respectively),  the  FAA  announced  that 
it  will  set  future  minimum  annual 
percentage  rates  for  random  alcohol  and 
drug  testing  for  aviation  industry 
employers  according  to  the  results 
which  the  employers  experience 
conducting  random  alcohol  and  drug 
testing  during  each  calendar  year.  The 
rules  set  forth  the  formula  for 
calculating  an  annual  aviation  industry 
"violation  rate"  for  random  alcohol 
testing  and  an  annual  aviation  industry 
"positive  rate"  for  random  drug  testing. 
The  "violation  rate"  for  random  alcohol 
tests  means  the  number  of  covered 
employees  found  during  random  tests 
given  under  14  CFR  appendix  J  to  have 
an  alcohol  concentration  of  0.04  or 
greater  plus  the  number  of  employees 
who  refused  a  random  alcohol  test, 
divided  by  the  total  reported  number  of 
employees  given  random  alcohol  tests 
plus  the  total  reported  number  of 
employees  who  refused  a  random  test. 
The  "positive  rate"  means  the  number 
of  positive  results  for  random  drug  tests 
conducted  under  14  CFR  appendix  I 
plus  the  number  of  refusals  to  take 
random  drug  tests,  divided  by  the  total 
number  of  random  drug  tests  plus  the 
number  of  refusals  to  take  random  drug 
tests.  The  violation  rate  and  the  positive 
rate  are  calculated  using  information 
required  to  be  submitted  to  the  FAA  by 
specified  aviation  industry  employers  as 
part  of  an  FAA  Management 
Information  System  (MIS)  and  form  the 
basis  for  maintaining  or  adjusting  the 
minimum  annual  percentage  rates  for 
random  alcohol  and  drug  testing  as 
indicated  in  the  following  paragraphs. 

When  the  annual  percentage  rate  for 
random  alcohol  testing  is  25  percent  or 
more,  the  FAA  Administrator  may  lower 
the  rate  to  10  percent  if  data  received 
under  the  MIS  reporting  requirements 
for  two  consecutive  calendar  years 
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indicate  that  the  violation  rate  is  less 
than  0.5  percent. 

When  the  minimum  annual 
percentage  rate  for  random  alcohol 
testing  is  50  percent,  the  FAA 
Administrator  may  lower  the  rate  to  25 
percent  if  data  received  under  the  MIS 
reporting  requirements  for  two 
consecutive  calendar  years  indicate  that 
the  violation  rate  is  less  than  1.0  percent 
but  equal  to  or  greater  than  0.5  percent. 

When  the  minimum  annual 
percentage  rate  for  random  alcohol 
testing  is  10  percent,  and  the  data 
received  under  the  MIS  reporting 
requirements  for  that  calendar  year 
indicate  that  the  violation  rate  is  equal 
to  or  greater  than  0.5  percent  but  less 
than  1.0  percent,  the  FAA  Administrator 
must  increase  the  minimum  annual 
percentage  rate  for  random  alcohol 
testing  to  25  percent. 

When  the  minimum  annual 
percentage  rate  for  random  alcohol 
testing  is  25  percent  or  less,  ant  the  data 
received  under  the  MIS  reporting 
requirements  for  that  calendar  year 
indicate  that  the  violation  rate  is  equal 
to  or  greater  than  1.0  percent,  the  FAA 
Administrator  must  increase  the 
minimum  annual  percentage  rate  for 
random  alcohol  testing  to  50  percent. 

When  the  mkumiun  annual 
percentage  rate  for  random  drug  testing 
is  50  percent,  the  FAA  Administrator 
may  lower  the  rate  to  25  percent  if  data 
received  under  the  MIS  reporting 
reqiiirements  for  two  consecutive 
calendar  years  indicate  that  the  positive 
rate  is  less  than  1.0  percent. 

When  the  minimum  annual 
percentage  rate  for  random  drug  testing 
is  25  percent,  and  the  data  received 
under  the  MIS  reporting  requirements 
for  any  calendar  year  indicate  that  the 
reported  positive  rate  is  equal  to  or 
greater  than  1.0  percent,  the 
Administrator  will  increase  the 
minimum  annual  percentage  rate  for 
random  drug  testing  to  50  percent. 

There  is  a  one  year  lag  in  the 
adjustment  in  the  minimum  annual 
percentage  rates  for  random  drug  and 
alcohol  testing  because  MIS  data  for  a 
given  calendar  year  is  not  reported  to 
the  FAA  until  the  following  calendar 
year.  For  example,  MIS  data  for  1995  is 
not  reported  to  the  FAA  until  March  15, 
1996,  and  any  rate  adjustments  resulting 
from  the  1995  data  are  not  effective 
until  January  1, 1997,  following 
publication  by  the  FAA  of  a  notice  in 
the  Federal  Register. 

The  minimum  annual  percentage  rate 
for  random  alcohol  testing  was  25 
percent  for  calendar  year  1995.  In  this 
notice,  the  FAA  armounces  that  it  has 
determined  that  the  violation  rate  for 
calendar  year  1995  is  less  than  one-half 


of  one  percent  positive,  at 
approximately  0.06  percent.  Since  the 
violation  rate  is  less  than  one-half  of  one 
percent,  and  it  is  the  first  year  for  which 
alcohol  testing  data  were  required  to  be 
reported  under  the  MIS  reporting 
reqviirements,  the  minimum  annual 
percentage  rate  for  random  alcohol 
testing  for  aviation  industry  employers 
for  calendar  year  1997  will  remain  at  25 
percent. 

The  minimum  annual  percentage  rate 
for  random  drug  testing  was  also  25' 
percent  in  calendar  year  1995. 
Therefore,  the  FAA  is  also  aimoimcing 
that  it  has  determined  that  the  positive 
rate  for  calendar  year  1995  is  less  than 
1  percent,  at  approximately  0.69 
percent,  and  that  the  minimum  annual 
percentage  rate  for  random  drug  testing 
for  aviation  industry  employers  for 
calendar  year  1997  will  remain  at  25 
percent. 

Dated:  December  18, 1996. 
Jon  L.  Jordan, 
Fedanl  Air  SuiTgeon. 
(FR  Doc.  96-32695  Filed  12-23-96;  8:45  am] 

BILUNQ  CODE  4t10-1»-M 

[Summary  Notice  No.  PE-06-60] 

Petitions  for  Exemption;  Summary  of 
Petitions  Received;  Dispositions  of 
Petitions  issued 

AGENCY:  Federal  Aviation 
Administration  (FAA).  DOT. 
ACTION:  Notice  of  petitions  for 
exemption  received  and  of  dispositions 
of  prior  petitions. 

SUMMARY:  Pursuant  to  FAA's  rulemaking 
provisions  governing  the  application, 
processing,  and  disposition  of  petitions 
for  exemption  (14  CFR  Part  11),  this 
notice  contains  a  summary  of  certain 
petitions  seeking  relief  from  specified 
requirements  of  the  Federal  Aviation 
Regulations  (14  CFR  Chapter  I), 
dispositions  of  certain  petitions 
previously  received,  and  corrections. 
The  purpose  of  this  notice  is  to  improve 
the  public's  awareness  of,  and 
participation  in,  this  aspect  of  FAA's 
regulatory  activities.  Neither  pubUcation 
of  this  notice  nor  the  inclusion  or 
omission  of  information  in  the  summary 
is  intended  to  affect  the  legal  status  of 
any  petition  or  its  final  disposition. 
DATES:  Comments  on  petitions  received 
must  identify  the  petition  docket 
number  involved  and  must  be  received 
on  or  before  January  13, 1997. 
AO0RE8SES:  Send  comments  on  any 
petition  in  triplicate  to:  Federal 
Aviation  Administration,  Office  of  the 
Chief  Counsel,  Attn:  Rule  Docket  (AGC- 
200),  Petition  Docket  No. ,  800 


Independence  Avenue,  SW.. 
Washington,  D.C.  20591. 

Comments  may  also  be  sent 
electronically  to  the  following  internet 
address:  nprmcmts@&a.dot.gov. 

The  petition,  any  comments  received, 
and  a  copy  of  any  final  disposition  are 
filed  in  the  assigned  regulatory  docket 
and  are  available  for  examination  in  the 
Rules  Docket  (AGC-200),  Room  915G. 
FAA  Headquarters  Building  (FOB  lOA), 
800  Independence  Avenue,  SW., 
Washington,  D.C.  20591;  telephone 
(202) 267-3^32. 

FOR  FURTHER  INFORMATION  CONTACT:  Fred 
Haynes  (202)  267-3939  or  Angela 
Anderson  (202)  267-9681  Office  of 
Rulemaking  (ARM-1),  Federal  Aviation 
Administration,  800  Independence 
Avenue,  SW.,  Washington,  DC  20591. 
This  notice  is  published  pursuant  to 
paragraphs  (c),  (e),  and  (g)  of  §  11.27  of 
Part  11  of  the  Federal  Aviation 
Regulations  (14  CFR  Part  11). 

Issued  in  Washington,  D.C.,  on  December 
19, 1996. 
Donald  P.  Byrne. 
Assistant  Chief  Counsel  for  Regulations. 

Petitimis  fkn*  Exemption 

Docicet  No.:  28648. 

Petitioner:  R-22/R-44  Operators  and 
Pilots  Association. 

Sections  of  the  FAR  Affected:  14  CFR 
part  91,  SFAR  73,  para.  2(b)(5)(u). 

Description  of  Relief  Sought:  To 
permit  fUght  instructors  who  have 
satisfactorily  complete  a  Federal 
Aviation  Administration-approved  14  ' " 
CFR  part  14  141  flight  instructor 
certification  course  to  provide 
instruction  in  a  Robinson  R-22  or  R-44 
helicopter  after  having  logged  a 
minimum  of  150  ffight  hoiuTs  in  an  R— 
22  or  R-44  helicopter,  as  appropriate. 

Docket  No.:  2^64. 

Petitioner:  Doug  Myers. 

Sections  of  the  FAR  Affected:  14 
CFR91.205(b)(12). 

Description  of  Relief  Sought:  To 
permit  the  operation  of  an  aircraft  for 
hire  over  water  and  beyond  power-off 
gliding  distance  frxHn  ^ore  widiout  at 
least  one  pyrotechnic  signaling  devise 
onboard. 

rtodcefAto.;  28705. 

Petitioner:  Atlantic  Aero,  Inc. 

Sections  of  the  FAR  Affected:  14  CFR 
61.51(c)(3). 

Description  of  Relief  Sought:  To  allow 
Atlantic  Aero  and  Mid- Atlantic  Freight 
pilots  to  log.  as  second-in-oommand 
flight  time,  certain  ffight  experience 
during  which  more  than  one  pilot  is  not 
required  either  under  the  type  certificate 
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of  the  aircraft,  or  the  regulations  under 
which  the  flight  is  conducted. 

IFR  Doc.  96-32688  Piled  12-23-96:  8:45  am) 

BMJJNO  0008  4*1»-1»-«l 

(Summary  Notice  Na  PE-M-CI] 

Petitions  for  Exemption;  Summary  of 
Petitions  Received;  Dispositions  of 
Petitions  Issued 

AOanCY:  Federal  Aviation 
Administration  (FAA),  DCfT. 
ACnoiC  Notice  of  petitions  for 
exemption  received  and  of  dispositions 
of  prior  petitions. 

summary:  I>ur8uant  to  FAA's  rulemaicing 
provisions  governing  the  application, 
processing,  and  disposition  of  petitions 
for  exemption  (14  CFR  Part  11),  this 
notice  contains  a  summary  of  certain 
petitions  seeking  relief  from  specified 
requirements  of  the  Federal  Aviation 
Regulations  (14  CFR  Chapter  I), 
dispositions  of  certain  petitions 
previously  received,  and  corrections. 
The  purpose  of  this  notice  is  to  improve 
the  public's  awareness  of,  and 
participation  in,  this  aspect  of  FAA's 
regulatory  activities.  Neither  publication 
of  this  notice  nor  the  inclusion  or 
omission  of  information  in  the  summary 
is  intended  to  afiiect  the  legal  status  of 
any  petition  or  its  final  disposition. 
DATES:  Comments  on  petitions  received 
must  identify  the  petition  docket 
number  involved  and  must  be  received 
on  or  before  January  13, 1997. 
ADDRESSES:  Send  comments  on  any 
petition  in  triplicate  to:  Federal 
Aviation  Administration,  Office  of  the 
Chief  Counsel.  Attn:  Rule  Docket  (AGC- 

200),  Petition  Docket  No. ,  800 

Independence  Avenue,  SW., 
Washington,  D.C.  20591. 

Comments  may  also  be  sent 
electronically  to  the  following  internet 
address:  nprmcmts@faa.dot.gov. 

The  petition,  any  comments  received, 
and  a  copy  of  any  final  disposition  are 
filed  in  the  assigned  regulatory  docket 
and  are  available  for  examination  in  the 
Rules  Docket  (AGC-200).  Room  91 5G, 
FAA  Headquarters  Building  (FOB  lOA), 
800  Independence  Avenue,  SW., 
Washington,  D.C.  20591;  telephone 
(202)  267-3132. 

FOR  FURTHER  INFORMATION  COfTACT: 
Fred  Haynes  (202)  267-3939  or  Angela 
Anderson  (202)  267-9681  Office  of 
Rulemaidng  (ARM-1),  Federal  Aviation 
Administration,  800  Independence 
Avenue,  SW.,  Washington,  DC  20591. 

This  notice  is  published  pursuant  to 
paragraphs  (c),  (e),  and  (g)  of  §  11.27  of 
Part  11  of  the  Federal  Aviation 
Regulations  (14  CFR  Part  11). 


Issued  in  Washington,  D.C,  on  December 
19, 1996. 
Donald  P.  Byrne, 
.Assistant  Chief  Counsel  for  Regulations. 

Petitions  for  Exemption 

Docket  No.:  28687  -       i 

Petitioner:  Aerospace  Industry  ,-  -   .■ 
Association 

Sections  of  the  FAR  Affected:  14  CFR 
25.1397(a) 

Description  of  Relief  Sought: 
Petitioners  request  permanent 
exemption  from  the  color  (chromaticity) 
requirements  of  Section  25.1397(a)  for 
red  position  lights  and,  by  reference 
within  Section  25.1401(d),  the  color 
requirements  for  red  anticoUision  lights 
for  inservice  aircraft  and  those  in 
production  or  being  certificate. 
Petitioners  propose  the  use  of  color 
chromaticity  boundaries  for  red 
anticoUision  lights  so  that  anticoUision 
red — 'y'  is  not  greater  than  0.350,  and  'z' 
is  not  greater  than  0.020,  as  opposed  to 
the  current  requirement  of  'y'=0.335  and 
'z'=0.002. 

Docket  No.:  28695 

Petitioner:  Airbus  Industrie 

Sections  of  the  FAR  Affected:  14  CFR 
25.1397(a) 

Description  of  Relief  Sought:  Petitioner 
requests  permanent  exemption  from 
the  color  (chromaticity)  requirements 
of  Section  25.1397(a)  for  red  position 
lights  and,  by  reference  within 
Section  25.1401(d),  the  color       ' 
requirements  for  red  anticoUision 
lights  for  inservice  aircraft  and  those 
in  production  or  being  certificate. 
Petitioner  proposes  the  use  of  color 
chromaticity  boundaries  for  red 
anticoUision  lights  so  that         ,    .      : 
anticoUision  red  -  'y'  is  not  greater 
than  0.350,  and  'z'  is  not  greater  than 
0.020,  as  opposed  to  the  current 
requirement  of  'y'=0.335  and 
•z'=0.002. 

Docket  No.:  28720 

Petitioner:  Boeing  Commercial  Airplane 
Group  

Sections  of  the  FAR  Affected:  14  CFR 
25.785(b)  and  25.562 

Description  of  Relief  Sought:  It  is 
requested  that  a  stowable  hospital 
berth  installation,  for  non-ambulatory 
persons,  be  exempt  from  compliance 
with  all  dynamic  testing  and  personal 
injury  requirements  defined  in 
§§  25.785(b)  and  25.562,  for  the 
Boeing  Model  777-200  and  -  300 
airplanes. 

DocitetAfo.;  28744       *  ' "        ''   * 

Petitioner:  Boeing  Commercial  Airplane 
Group 

Sections  of  the  FAR  Affected:  14  CFR 
25.562 

Description  of  Relief  Sought:  The  ' 
petitioner  requests  relief  bom  the 


flight  deck  floor  warpage  testing 
requirements  of  §  25.562  flight  deck 
;  seats  on  the  Boeing  Model  757-300 
airplane. 

[PR  Doc.  96-32696  Piled  12-23-96;  8:45  am] 

BNJJNa  OOOC  4«1»-13-M 


Federal  Railroad  Administration 

Proposed  Agency  Information 
Collection  Activities;  Comment 
Request 

AQENCY:  Federal  Railroad 
Administration,  DOT* 
ACTION:  Notice.  '   -^. 

summary:  On  June  18,  November  22, 
and  November  29, 1996,  thejFederal 
Railroad  Administration  (FHA) 
published  final  rules  amending  the 
railroad  accident  reporting  regulations 
at  49  CFR  part  225.  61  FR  30940,  61  FR 
59368,  61  FR  60632,  respectively.  In 
response  to  the  final  rule  published  June 
18,  1996,  several  railroads  and  railroad 
associations  filed  petitions  for 
reconsideration  raising  various  concerns 
with  its  contents  and  its  implementation 
date  of  January  1, 1997.  Some  of  those 
concerns  were  addressed  by  FRA  in  the 
November  22, 1996  Federal  Register 
document  (61  FR  59368).  The  other 
issues  were  addressed  in  a  document 
issued  December  16, 1996  (FRA  Docket 
No.  RAR-4,  Notice  No.  16),  which  will 
be  published  in  the  Federal  Register  on 
December  23, 1996. 

Four  of  the  several  rules  to  amend  49 
CFR  part  225  that  were  issued  on 
December  16, 1996,  contain 
amendments  to  the  approved 
information  collection  activities,  while 
one  adds  a  new  information  collection 
requirement.  In  accordance  with  the 
Paperwork  Reduction  Act  of  1995 
(PRA),  Pub.  L,  No.  104-13,  Section  2, 
109  Stat.  163  (1995)  (codified  as  revised 
at  44  U.S.C.  3501-3520),  and  its 
implementing  regulations,  5  CFR  Part 
1320,  the  Federal  Railroad 
Administration  (FRA)  is  announcing  a 
60-day  comment  period  on  these 
amendments.  The  information 
collection  requirements  contained  in  the 
June  18, 1996,  final-rule  were  approved 
by  the  Office  of  Management  and 
Budget  (OMB)  under  the  PRA  under 
OMB  control  number  2130-0500.  This 
approval  expires  on  August  31, 1999. 

Below  are  brief  summaries  of  the  five 
amendments  to  49  CFR  part  225  that 
constitute  information  collection 
activities  that  FRA  will  submit  fpr 
clearance  by  OMB  as  required  by  the 
PRA: 

1.  FRA  is  excepting  from  the 
requirements  regarding  an  Internal 
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Control  Plan  delineated  in  §  225.33(a)(3) 
through  (a)(10)  the  following:  (i) 
Railroads  that  operate  or  own  track  oh 
the  general  railroad  system  of 
transportation  (general  system)  that 
have  15  or  fewer  employees  covered  by 
the  hours  of  service  laws  (49  U.S.C. 
21101-21107)  and  (ii)  railroads  that 
operate  or  own  track  exclusively  off  the 
general  system.  However,  these 
excepted  railroads  must  adopt  and 
comply  with  the  intimidation  and 
harassment  policies  outlined  in  ; .  ^ 

§  225.33(a)(1)  and  (2).  FRA  has 
developed  model  statements  of  policy 
on  intimidation  and  harassment  to  be 
posted  by  these  excepted  railroads.  FRA 
estimates  that  this  requirement  will 
affect  approximately  433  railroads.  The 
only  burden  to  be  encountered  by  these 
excepted  railroads  will  be  filling  in 
certain  information  on  the  FRA- 
prepared  model  policy  statement  and 
posting  the  completed  statement.  It  is 
estimated  that  this  will  take  each 
railroad  approximately  one-half  hour  to 
perform.  This  amendment  will  reduce 
the  first  year  burden  from  4,351  to  2,487 
hours.  In  subsequent  years  the  burden 
will  be  reduced  from  350  to  14  burden 
hours  annually. 

2.  FRA  is  also  excepting  firom  the 
recordkeeping  requirements  regarding 
accountable  injuries  and  illnesses  and 
accountable  rail  equipment  accidents/ 
incidents  found  in  §  225.25(a)  through 
(g)  the  following  railroads:  (i)  railroads 
that  operate  or  own  track  on  the  general 
system  that  have  15  or  fewer  employees 
covered  by  the  hours  of  service  laws  (49 
U.S.C.  21101—21107)  and  (ii)  railroads 
that  operate  or  own  track  exclusively  off 
the  general  system.  FRA  estimates  that 
this  amendment  will  affect 
approximately  433  railroads.  This 
amendment  will  reduce  the  annual 
burden  for  this  information  collection 
requirement  firom  15,554  to  15,054 

hours. 

3.  Further,  FRA  is  excepting  railroads 
that  operate  or  own  track  exclusively  off 
the  general  system  from  all  the 
requirements  of  Part  225  to  record  or 
report  injuries  and  illnesses  incurred  by 
all  classifications  of  persons  that  result 
ftx)m  most  non-train  incidents.  (A  small 
subcategory  of  non-train  incidents 
involving  in-service  on-track  equipment 
must  continue  to  be  reported  and 
recorded.)  FRA  estimates  that  this 
amendment  will  affect  approximately 
115  railroads.  This  amendment  will 
reduce  the  annual  burden  for  this 
information  collection  requirement  firom 
2,592  to  2,575  hours  annually. 

4.  In  order  to  minimize  the  burden  of 
requiring  the  preparer's  signature  on 
each  and  every  monthly  list  of 
reportable  injuries  and  illnesses  to  be 


posted  for  each  railroad's 
establishments,  FHA  is  amending 
§225.25(h)(12)  so  as  to  provide  railroads 
with  an  alternative  to  signing  each 
estabUshment's  monthly  list. 
Specifically,  the  preparer  of  the  monthly 
Ust  of  reportable  injuries  and  illnesses 
for  the  railroad  may  instead  sign  a  cover 
sheet  or  memorandum  attaching  the 
monthly  lists  for  each  establishment  for 
that  railroad.  The  cover  sheet 
memorandum  must  list  all  the 
establishments  that  post  the  monthly 
list  of  reportable  injuries  and  illnesses 
and  must  be  signed  by  the  preparer. 
This  change  will  have  minimal  affect  on 
the  annual  burden  associated  with  this 
information  collection  requirement  and 
will  not  reduce  the  time  per  monthly 
report  or  annual  burden. 

5.  Finally,  FRA  is  amending 
§  225.25(h),  by  adding  §  225.25(h)(15). 
to  address  any  possible  concerns  with 
privacy  rights  of  the  employee  by  . 
providing  that  the  railroad  is  permitted 
not  to  post  information  on  an  injury  or 
illness  reported  to  FRA,  if  the  employee 
who  incurred  the  injury  or  illness  makes 
a  request  in  writing  to  the  railroad's 
reporting  officer  that  his  or  her 
particular  injury  or  illness  not  be 
posted.  It  is  estimated  that 
approximately  25  employees  will  make 
this  request  annually.  FRA  estimates 
that  it  will  take  a  combined  total  of  30 
minutes  for  the  employee  to  prepare  and 
forwMd  the  letter  to  the  reporting  officer 
and  an  additional  30  minutes  will  be 
required  for  administrative  purposes  by 
the  reporting  officer  to  make  sure  the 
injury  or  illness  in  question  does  not  get 
posted.  The  total  burden  for  this 
requirement  per  case  is  one  hour.  The 
annual  burden  for  this  information 
collection  requirement  is  25  hours. 
DATES:  Comments  must  be  received  no 
later  than  February  24, 1997. 
ADDRESSES:  Submit  written  comments 
on  any  or  all  of  the  foregoing  proposed 
activities  by  mail  to  either:  Ms.  Gloria 
Swanson,  Office  of  Planning  and 
Evaluation  Division,  RRS-21,  Federal 
Railroad  Administration,  400  Seventh 
Street,  S.W.,  Washington,  D.C.  20590,  or 
Nffs.  Mary  Ann  Johnson,  Office  of 
Information  Technology  and 
Productivity  Improvement,  RAD-20, 
Federal  Railroad  Administration,  400 
Seventh  Street,  S.W.,  Washington,  D.C. 
20590.  Commenters  requesting  FRA  to 
acknowledge  receipt  of  their  respective 
comments  must  include  a  self-addressed 
stamped  postcard  stating,  "Comments 
on  OMB  control  number  2150-0500." 
Alternatively,  comments  may  be 
transmitted  via  facsimile  to  (202)  632- 
3843  or  (202)  632-3876  or  by  E-mail  to 
Ms.  Swanson  at 


gloria.swansonOfira.dot.gov  or  to  Ms. 

Ji^mson  at 

maryann.johnson©fira.dot.gov.  Please 
refer  to  the  assigned  OMB  control 
number  2130-0500  in  any 
correspondence  submitted.  FRA  will 
summarize  comments  received  in 
response  to  this  notice  in  a  subsequent 
notice  and  include  them  in  its 
information  collection  submission  to 
OMB  for  approval. 

FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Gloria  Swanson,  Office  of  Planning  and 
Evaluation  Division,  RRS-21,  Federal 
Raiboad  Administration,  400  Seventh 
Street,  S.W.,  Washington,  D.C  20590 
(telephone:  (202)  632-3318)  or  Ms. 
Mary  Ann  Johnson,  Office  of  Information 
Technology  and  Productivity 
Improvement,  RAD-20,  Federal 
Raiboad  Administration,  400  Seventh 
Street.  S.W.,  Washington,  D.C  20590 
(telephone:  (202)  632-3226).  (These 
telephone  numbers  are  not  toll-free.) 
8UPPI.EMB4TARY  INFORMATION:  The 
Paperwork  Reduction  Act  of  1995  and 
its  implementing  regulations  require 
Federal  agencies  to  provide  60  days' 
notice  to  the  public  for  comment  on 
information  collection  activities  before 
seeking  approval  for  reinstatement  or 
renewal  by  OMB.  44  U.S.C. 
3506(c)(2)(A);  5  CFR  1320.8(d)(1). 
1320.10(e)(1).  1320.12(a).  Specifically. 
FRA  invites  interested  respondents  to 
comment  on  the  foregoing  summary  of 
proposed  information  collection 
activities  regarding  the  following  issues: 
(i)  Whether  the  information  collection 
activities  are  necessary  for  FRA  to 
properly  execute  its  functions, 
including  whether  the  activities  will 
have  practical  utility;  (ii)  the  accuracy  of 
FRA's  estimates  of  the  burden  of  the 
information  collection  activities, 
including  the  validity  of  the 
methodology  and  assumptions  used  to\^ 
determine  the  estimates;  (iii)  ways  for 
FRA  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  being 
collected;  and  (iv)  ways  for  FRA  to 
minimize  the  burden  of  information 
collection  activities  on  the  public  by 
automated,  electronic,  mechanical,  or 
other  technological  collection 
techniques  or  other  forms  of  infonnation 
technology  (e.g.,  permitting  electronic 
submission  of  responses).  See  44  U.S.C. 
3506(c)(2)(A)  (i)-(iv);  5  CFR  1320.8(d)(1) 
(i)-(iv).  FRA  believes  that  soliciting 
public  comment  will  promote  its  efforts 
to  reduce  the  administrative  and 
paperwork -burdens  associated  with  the 
collection  of  information  mandated  by 
Federal  regulations  and  that  comments 
received  will  advance  three  objectives: 
(i)  Reduce  reporting  burdens;  (ii)  ensure 
that  the  agency  organizes  information 
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collection  requirements  in  a  "user 
friendly"  format  to  improve  the  use  of 
such  information;  and  (iii)  accurately 
assess  the  resources  expended  to    - 
retrieve  and  produce  information 
requested.  See  44  U.S.Q  3501. 

Piffsuant  to  44  U.S.C  3S07(a)  and  5 
CFR  1320.5(b),  1320.8(bK3)(vi).  FRA 
informs  all  interested  parties  that  it  may 
not  conduct  or  sponsor,  and  a 
respondent  is  not  required  to  respond 
to,  a  collection  of  information  unless  it 
displays  a  currently  valid  OMB  control 
number. 

AaliMriljr:  44  U.S.C  3501-3520. 

Issued  in  Washington,  D.Q  on  December 
18. 1996. 
Al  Dwell. 

Director,  Office  of  Information  Technology 
and  Productivity  Improvement.  Federal 
Railroad  Administration. 
(PR  Doc  96-32666  Filed  12-23-96;  8:45  am) 


Research  and  Special  Programs 
Administration 

[Notice  Number  96-1] 

Announcsment  of  Availability  of  the 
Surface  Transportation  Research  and 
Development  Plan,  Third  Edition; 
Request  for  Comments 

agbcy:  Research  and  Special  Programs 
Administration  (RSPA),  DOT. 
ACTION:  Notice  of  Report  Availability; 
Request  for  Comments. 

SUMMARY:  The  Department  of 
Transportation  (DOT)  announces  the 
publication  of  the  third  edition  of  the 
Surface  Transportation  Research  and 
Development  Plan  (R&D  Plan),  copies  of 
which  are  available  horn  the  contact 
listed  below  or  on  the  World  Wide  Web 
at  the  INTERNET  address  listed  below. 
In  addition,  the  Department  invites 
comments  to  assist  it  in  the  preparation 
of  the  fourth  edition  of  this  report. 

Under  the  Intermodal  Surface 
Transportation  Efficiency  Act  (ISTEA). 
DOT  is  required  to  prepare  the  R&D 
Plan  for  its  near-  and  long-term  surface 
transportation  research  and 
development  (R&D)  activities.  The 
Department  has  begun  preparation  of 
the  fourth  edition,  which  will  be  the  last 
required  under  ISTEA. 
DATES:  Comments  on  the  report  should 
be  postmarked  no  later  than  January  23, 
1997. 

ADPBESSE^Gomments  on  changes, 
suggestions  for  improvement,  or  specinc 
issues  to  include  in  the  fourth  edition  of 
the  report  should  be  sent  to:  Norm 
Paulhus,  Senior  Technical  Advisor 
(DRT-1),  Research  and  Special 


Programs  Administration,  U.S. 
Department  of  Transportation,  400  7th 
Street.  SW  Room  8417,  Washington.  DC 
20590.  Commoits  must  be  signed,  and 
should  include  the  name,  address,  and 
telephone  number  of  the  point  of 
contact.  One  additional  copy  of  the 
comments  should  be  sent  to  Kevin 
Green  at  the  address  listed  below. 
FOR  FURTHER  INFORMATION  CONTACT: 
Kevin  Green,  Volpe  National 
Transportation  Systems  Center,  Kendall 
Square,  DTS^24,  Cambridge,  MA  02142. 
Telephone:  (617)-494-2106.  hitemet: 
green@volpel.dot.gov.  Copies  of  the 
third  edition  may  be  obtained  from  Mr. 
Green.  The  complete  text  of  the  third 
edition  of  the  R&D  Plan  is  also  available 
on  the  World  Wide  Web  af  http:// 
www.volpe.dot.gov/pblctns.htm. 

SUPPt-aUBfTARY  INFORMATION: 

Background 

This  notice  announces  the  publication 
of,  and  solicits  comments  on,  the  third 
edition  of  the  RftD  Plan.  The  report 
presents  details  of  the  Department's 
near-term  surface  transportation  R&D 
programs,  and  presents  a  strategic  long- 
term  outlook  for  surface  transportation 
R&D.  The  report  is  prepared  under 
authority  provided  in  Section  6009(b)  of 
the  ISTEA,  which  expires  in  1997.  hi 
preparing  the  fourth  edition  of  the  R&D 
Plan,  the  Department  will  consider 
public  comments  and  suggested  changes 
raised  during  review  of  the  third 
edition. 

Purpose 

DOT  is  committed  to  promoting  a  safe 
and  efficient  transportation  system  that 
enhances  the  U.S.  economy  and 
contributes  to  a  secure  and  healthy 
environment.  In  January  1994,  the 
Department  issued  its  Strategic  Plan, 
which  established  the  Department's 
mission  and  core  responsibilities,  and 
identihed  several  strategic  goals  for 
implementing  that  mission  in  an  era  of 
limited  resources. 

The  R&D  Plan  is  directed  at  the 
development  of  the  technologies  needed 
to  produce  convenient,  safe,  and    ^ 
affordable  modes  of  transportation. 
Many  of  these  technologies  are  also 
mentioned  in  the  DOT  Strategic  Plan, 
and  as  such  the  document  is  a  first  step 
towards  a  science  and  technology 
strategy  to  support  the  transportation 
industry.  The  R&D  Plan  also  establishes 
sixteen  longer-term  R&D  emphasis  areas 
to  provide  for  the  next  generation  of 
surface  transportation  systems. 

The  general  requirement  for  the  R&D 
Plan  is  set  forth  in  ISTEA.  It  describes 
the  time  periods  which  must  be 
addressed,  the  issues  to  be  covered,  and 


the  level  of  detail  to  be  included,  at  a 
minimum,  in  the  R&D  Plan. 

The  Department  has  begun  preparing 
the  fourth  edition  of  the  R&D  Plan, 
which  will  be  the  last  called  for  by 
ISTEA.  As  such,  the  fourth  edition 
could  provide  an  important  point  of 
reference  for  decision  making  related  to 
R&D  provisions  of  any  subsequent 
legislation.  The  Department,  therefore, 
encourages  public  review  and  commej^ 
on  the  third  edition  of  tiie  R&D  Plan, 
and  will  consider  those  comments  in 
preparing  the  fourth  edition. 

Tne  Department  is  particularly 
interested  in  receiving  public  comment 
on  the  following  issues: 

•  The  Department  seeks  comment  on 
the  strategic  vision  presented  in  the 
second  section  of  the  thirckedition  of  the 
R&D  Plan.  Does  it  ask  the  right 
questions  about  key  trends  and 
challenges  for  the  friture?  Does  it  extend 
far  enough  into  the  future?  Does  it 
establish  a  reasonable  set  of 
expectations?  Does  it  propose  long-term 
R&D  efforts  that  provide  a  strategic 
response  to  long-term  challenges? 

•  The  Department  also  seeks 
comment  regarding  potential  measiu«s 
of  performance  that  could  oe  used  to 
assess  the  quality  of  surface 
transportation  R&D  programs,  the  extent 
to  which  they  achieve  their  objectives, 
and  the  extent  to  which  they  ultimately 
shape  the  surface  transportation  system. 

Issued  this  18th  day  of  December  1996,  in 
Washington.  D.C  by: 

D.K.  Sharma, 

Administrator,  Research  and  Special 

Programs  Administration. 

[FR  Doc.  96-32701  Filed  12-23-06;  8:45  am] 
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Surtace  Transportation  Board 
[STB  Finance  Docket  No.  33314] 

Nebraska,  Kansas  &  Colorado  Railnet, 
Inc. — Acquisition  and  Operation 
ExemptiOf>— Lines  of  the  Burlington 
Northern  Railroad  Company 

Nebraska,  Kansas  &  Colorado  Railnet, 
Ina  (NKCR),  a  noncarrier  newly-created 
to  become  a  Class  III  railroad,  has  filed 
a  veriHed  notice  of  exemption  under  49 
CFR  1150.31  to  acquire  and  operate  Rve 
rail  lines  which  are  currently  owned 
and  operated  by  the  Burlington 
Northern  Railroad  Company  (BN)  as 
follows:  (1)  between  Flynn,  NE 
(milepost  3.3),  and  Almena  Junction,  KS 
(milepost  29.6),  a  distance  of 
approximately  26.3  miles;  (2)  between 
Oronoque  Junction,  KS  (milepost  47.3), 
and  Oberlin,  KS  (milepost  78.0),  a 
distance  of  approximately  30.7  miles; 
(3)  between  west  of  Orleans  Junction, 
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NE  (milepost  0.2),  and  St.  Francis,  KS 
(milepost  133.9);  a  distance  of 
approximately  133.7  miles;  (4)  between 
Holdrege,  NE  (milepost  0.8),  and  east  of 
Sterling,  CO  (milepost  225.9), •  a 
distance  of  approximately  225.1  miles: 
and  (5)  Norton,  KS  area  trackage 
between  milepost  315.1  and  milepost 
319.2,  a  distance  of  approximately  4.1 
miles. 

In  addition,  to  the  above-described 
line  acquisitions,  NKCK  will  also 
acquire,  by  assignment  fipom  BN,  certain 
overhead  trackage  rights  currently 
exercised  by  BN  between  Almena 
Junction,  KS  (milepost  29.6),  and 
Oronoque  Junction,  KS  (milepost  47.3), 
a  distance  of  approximately  17.7  miles. 
The  overhead  trackage  rights  run  over  a 
line  of  railroad  owned  by  the  Kyle 
Railroad  and  currently  dispatched  by 
BN.  The  trackage  rights  effectively  link 
the  lines  to  be  acquired  by  NKCR 
between  Flynn,  NE,  and  Almena 
Junction,  KS,  and  between  Oronoque 
Junction,  KS.  and  Oberlin,  KS.  The 
trackage  rights  will  also  enable  NKCR  to 
access  and  serve  customers  located  on 
the  Norton,  KS  area  trackage. 

The  subject  trackage,  including  the 
overhead  trackage  rights,  is 
approximately  437.6  route  miles  in 
length.^ 

The  transaction  was  expected  to  be 
consummated  on  or  about  December  16, 
1996. 

If  the  verified  notice  contains  false  or 
misleading  information,  the  exemption 
is  void  ab  initio.  Petitions  to  reopen  the 
proceeding  to  revoke  the  exemption 
under  49  U.S.C.  10502(d)  may  be  filed 
at  any  time.  The  filing  of  a  petition  to 
revoke  will  not  automatically  stay  the 
transaction. 

An  original  end  10  copies  of  all 
pleadings,  referring  to  STB  Finance 
Docket  No.  33314,  must  be  filed  with 
the  Surface  Transportation  Board,  Office 
of  the  Secretary,  Case  Control  Branch, 
1201  Constitution  Avenue,  N.W., 
Washington,  DC  20423.  In  addition,  a 
copy  of  each  pleading  must  be  served  on 
Robert  A.  Wimbish,  Esq.,  Rea.  Cross  & 
Auchincloss.  Suite  420, 1920  N  Street, 
N.W.,  Washington,  DC  20036. 

Decided:  December  17, 1996.  ''  ■' - 


'  BN  will  retain  overhead  trackage  rights  to 
provide  rail  freight  service  between  niilepost  22S.9. 
east  of  Sterling,  CO,  and  a  connection  with  the 
current  or  any  future  industry  track  at  or  near 
Wallace,  NE,  at  or  about  milepost  114.0,  for  the  sole 
purpose  of  serving  the  Gentleman  Power  Plant,  or 
any  successor. 

2  NKCR  will  serve  as  the  operator  of  the  lines, 
except  that  BN  shall  have  the  right  to  operate  over 
the  retained  BN  overhead  trackage  rights. 


By  the  Board,  David  M.  Konschnik, 
Director,  Office  of  Proceedings. 
Vernon  A.  Williains, 
Secretary. 
|FR  Doc.  96-32657  Filed  12-23-96;  8:45  am) 

aiUJNQ  CODE  4t1S-00-P 

(STB  Hnance  Docket  No.  3330q 

Wabash  &  Western  Railway  Co.;  Lease 
and  Operation  Exemption;  Morris 
Leasing  Co^  Ltd.,  and  Michigan 
Southern  Raiiroad,  Inc. 

Wabash  &  Western  Railway  Co.,  Ltd. 
(WAB),  a  Class  III  shortline  rail  carrier, 
has  filed  a  notice  of  exemption  under  49 
CFR  1150.41  to  lease  and  operate 
approximately  49.6  route  miles  of  rail 
lines  (the  Lines)  owned  and/or  operated 
by  Morris  Leasing  Co.,  Ltd.  (MLSC)  and 
Michigan  Southern  Railroad,  Inc. 
(MSR).  Class  in  rail  carriers,  as  follows: 
(1)  Between  milepost  119.0  and 
milepost  120.1,  at  or  near  Kendallville, 
Noble  County.  IN,  (a  portion  of  the  GR&I 
Industrial  Track);  (2)  between  milepost 
0.0  and  milepost  9.8,  at  or  near  Elkhart, 
Elkhart  and  St.  Joseph  Counties,  IN,  (a 
portion  of  the  E&W  Secondary  Track); 
and  (3)  between  milepost  382.5,  at  or 
near  Coldwater,  MI,  and  milepost  421.2, 
at  or  near  White  Pigeon.  MI,  (the  Quincy 
Secondary  Track).  Michigan  Southern 
will  be  the  operator  of  the  lines.' 

The  transaction  was  expected  to  be 
consummated  on  or  after  December  4, 
1996. 

If  the  notice  contains  false  or 
misleading  information,  the  exemption 
is  void  ab  initio.  Petitions  to  revoke  the 
exemption  under  49  U.S.C.  10502(d) 
may  be  filed  at  any  time.  The  filing  of 
a  petition  to  revoke  does  not 
automatically  stay  the  transaction. 

An  original  ana  10  copies  of  all 
pleadings,  referring  to  STB  Finance 
Docket  No.  33306,  must  be  fiied  with 
the  Surface  T^ansport^tion  Board,  Office 
of  the  Secretary,  Case  Control  Branch, 
1201  Constitution  Avenue,  N.W.. 
Washington,  DC  20423.  In  addition,  a 
copy  of  each  pleading  must  be  served.a£^ 
Robert  A.  Wimbish,  Esq.,  Rea.  Cross  & 
Auchincloss,  Suite  420, 1920  N  Street, 
N.W.,  Washington,  DC  20036. 

Decided:  December  17. 1996. 

By  the  Board,  David  M.  Konschnik, 
Director,  Office  of  Proceedings. 
V«mon  A.  Williams, 
Secretary 

|FR  Doc.  96-32658  Filed  12-23-96;  8:45  am] 
BtUJNQ  COOE  mii-m-p  , 


'  For  purposes  of  this  lease  transaction,  WAB 
will  enter  into  an  agreement  with  MLSC  and  MSR 
whereby  WAB  will  be  permitted  to  do  business 
under  the  trade  name  "Michigan  Southern 
Railrodd." 


DEPARTMENT  OF  THE  TREASURY 

Customs  Service 

Public  MIeeting  on  the  Meaning  of 
"Customs  Business" 

kOEHCV.  U.S.  Customs  Service, 
Department  of  the  Treasury. 
ACTION:  Notice  of  meeting. 

SUMMARY:  This  notice  announces  that  a 
public  meeting  will  be  held  in  Hearing 
Room  B  of  the  Interstate  Commerce 
Commission  Building  in  Washington, 
D.C.,  commencing  at  10:00  a.m.  on 
Tuesday,  January  28. 1997.  The  purpose 
of  this  meeting  is  to  (1)  provide  the 
public  with  a  briefing  on  Customs 
interpretation  of  the  meaning  of 
"customs  business"  as  provided  in 
section  641(a)(2)  of  the  Tariff  Act  of 
1930  (19  U.S.C.  1641  (a)(2)),  as  amended 
by  Title  VI  of  the  North  American  Free 
Trade  Agreement  Implementation  Act 
(Pub.  L.  103-182);  (2)  surface  and 
discuss  differing  pubUc  interpretations 
of  this  definition  and  related  issues; 
and,  (3)  explore  options  for  clarifying 
the  differing  interpretations.  Due  to 
liinitations  on  available  seating,  those 
planning  to  attend  are  requested  to 
notify  Customs  in  advance. 
DATES:  January  28, 1997,  fit>m  10:00 
a.m.  to  2:00  p.m.  ' 

ADDRESSES:  Interstate  Commerce 
Commission  Building,  Hearing  Room  B, 
12th  Street  &  Constitution  Avenue, 
N.W.,  Washington,  D.C. 
FOR  FURTHER  INFORMATION  CONTACT:  Dale 
Snell,  "Mod  Act"  Task  Force,  U.S. 
Customs  Service,  Franklin  Court.  1301 
Constitution  Avenue,  N.W., 
Washington,  D.C.  20229.  Phone:  (202) 
482-6987;  FAX:  (202)  482-6994. 
SUPPI-BMENTARY  INFORMATION:  On 
December  8, 1993,  the  President  signed 
the  "North  American  Free  Trade 
Agreement  Implementation  Act."  The 
Customs  modernization  portion  of  this 
Act  (Title  VI  of  Public  Uw  103-182), 
popularly  known  as  the  Customs 
Modernization  Act  or  "Mod  Act,"'^-. 
amended  the  definition  of  "customs 
business"  as  contained  in  19  U.S.C. 
1641(a)(2)  to  provide,  among  other 
things,  that  such  business  includes  the 
preparation  of  documents  but  does  not 
include  the  mere  transmission  of  data 
received  for  transmission  to  Customs. 
The  amended  definition  in  19  U.S.C. 
1641  (a)(2)now  reads: 

The  term  "customs  business"  means  those 
activities  involving  transactions  with  the 
Customs  Service  concerning  the  entry  and 
admissibility  of  merchandise,  its 
classification  and  valuation,  the  payment  of 
duties,  taxes,  or  other  charges,  assessed  or 
collected  by  the  Customs  Service  upon 
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merchandise  by  reason  of  its  importation,  or 
the  refund,  rebate,  or  drawljack  thereof.  It 
also  includes  the  preparation  of  documents 
or  forms  in  any  format  and  the  electronic 
transmission  of  documents,  invoices,  bills,  or 
parts  thereof,  intended  to  be  filed  with  the 
Customs  Service  in  furtherance  of  such 
activities,  whether  or  not  signed  or  filed  by 
the  preparer,  or  activities  relating  to  such 
preparation,  but  does  not  include  the  mere 
electronic  transmission  of  data  received  for 
transmission  to  Customs. 

As  Customs  has  focussed  on  the 
development  of  regulations  to 
implement  the  Customs  broker 
provisions  of  the  "Mod  Act,"  it  has 
become  clear  that  there  are  different 
opinions  on  how  the  definition  of 
"customs  business"  in  19  U.S.C.  1641, 
should  be  interpreted.  Based  on  the 
language  of  the  statute,  discussion  in  the 
legislative  history  of  the  "Mod  Act," 
and  input  received  from  the  trade 
community.  Customs  set  forth  its 
understanding  of  the  term  in  a  draft 
proposed  regulatory  docimient  that  was 
posted  on  the  Customs  Electronic 
Bulletin  Board  (CEBB)  on  October  7, 
1996,  and  subsequently,  on  the  Customs 
Web  site. 

To  share  its  understanding  of 
"customs  business"  with  interested 
parties  and  give  those  parties  an 
opportunity  to  ask  questions  and 
express  their  reactions  and 
interpretations  in  an  environment 
conducive  to  meaningful  dialogue. 
Customs  has  decided  to  hold  a  public 
meeting.  It  is  anticipated  that  diflierent 
trade  interests  (including,  but  not 
limited  to  brokers,  consultants, 
attorneys,  accountants,  carriers, 
drawback  preparers,  and  foreign  trade 
zone  operators)  will  come  prepared  to 
discuss  perceived  rights  and  obligations 
of  licensed  Customs  brokerage 
businesses  and  individual  brokers  and 
perceived  limitations  on  activities  that 
unlicensed  individuals  can  perform  on 
behalf  of  clients.  Because  seating  is 
limited,  reservations  will  be  required. 
Persons  planning  to  attend  are  requested 
to  notify  Mr.  Dale  Snell  by  FAX  at  (202) 
482-6994  or  by  phone  at  (202)  482- 
6987. 

Dated:  December  17,1 996. 
John  Dorant, 

Director.  "Mod  Act"  Task  t'orce. 
IFR  Doc.  9fr-32586  Filed  12-23-96;  8:45  ami 


Review  of  Interim  List  of  Records 
Required  to  be  Maintained  and 
Produced  Under  19  U.S.C.  1509 
(aMIHa) 

AGBICY:  U.S.  Customs  Service, 
Department  of  the  Treasury. 


ACTION:  General  Notice  of  plan,  to  review 
Interim  "(a)(1)(A)  list". 

summary:  An  interim  list  of  entry 
records  or  entry  information  required  to 
be  maintained  and  produced  under 
section  509(a)(1)(A)  of  the  Tariff  Act  of 
1930  (19  U.S.C.  1509(a)(1)(A)),  as 
amended  by  title  VI  of  the  North 
American  Free  Trade  Agreement 
Implementation  Act,  was  published  in 
the  Customs  Bulletin  on  January  3, 
1996,  and  subsequently  reproduced  in 
the  Federal  Register  on  July  15. 1996. 
Since  publication  of  the  list,  the 
Customs  Service  has  received  numerous 
comments  suggesting  that  the  content  of 
its  Interim  (a)(1)(A)  list  is  excessive.  In 
response  to  these  conunents.  Customs 
has  initiated  a  project  intended  to 
remove  from  the  list  any  and  all  entry 
records  and  information  requirements 
that  are  clearly  unnecesaary  in  today's 
environment.  To  assist  it  in  achieving 
this  objective,  Customs  is  soliciting 
input  from  businesses  impacted  by  the 
(a)(1)(A)  list,  trade  associations,  and 
other  agencies. 

DATES:  Comments  must  be  received  on 
or  before  January  23,  1997. 
ADDRESSES:  Comments  in  triplicate 
should  be  addressed  to  the  Office  of 
Regulations  and  Rulings,  U.S.  Customs 
Service,  1301  Constitution  Avenue  NW 
(Franklin  Court),  Washington,  D.C 
20229,  Attention:  (a)(1)(A)  List  Review 
Project.  Comments  may  be  inspected  at 
the  Office  of  Regulations  and  Rulings, 
Suite  4000W,  1099  14th  Street  NW. 
Washington,  DC  20005.  Comments 
submitted  will  be  available  for  public 
inspection  in  accordance  with  the 
Freedom  of  Information  Act  (5  U.S.C. 
552),  §  1.4.  Treasury  Department 
Regulations  (31  CFR  1.4),  and 
§  103.11(b),  Customs  Regulations  (19 
CFR  103.11(b)),  during  regular  business 
days  between  the  hours  of  9:(X)  a.m.  and 
4:30  p.m. 

FOR  FURTHER  INFORMATION  CONTACT: 
Stuart  Seidel,  Assistant  Commissioner, 
Office  of  Regulations  and  Rulings  at 
(202)  482-6920  or  Jerry  Laderfoerg, 
Chief,  Entry  Procedures  &  Carriers 
Branch,  Office  of  Regulations  and  ,^ 
Rulings  at  (202)  482-6940. 

SUPPt^NBfTARY  INFORMATION:    '  :;  '^ 

Background  .::■..  »' 

Section  509(a)(1)(A)  of  the  Tariff  Act 
of  1930  (19  U.S.C.  1509(a)(1)(A))  as 
amended  by  section  615  of  title  VI  of  the 
North  American  Free  Trade  Agreement 
Implementation  Act  (generally  referred 
to  as  the  "Customs  Modernization  Act") 
requires  the  maintenance  and 
production  of  a  record  if  "such  record 
is  required  by  law  or  regulation  for  the 


entry  of  merchandise  (whether  or  not 
the  Customs  Service  required  its 
presentation  at  the  time  of  entry)." 
Section  509  contains  a  new  subsection 
(e)  which  requires  the  Customs  Service 
to  identify  and  publish  a  list  of  records 
or  entry  information  that  is  required  to 
be  maintained  and  produced  under 
section  509(a)(1)(A) — commonly 
referred  to  as  "the  (a)(1)(A)  list."  On 
September  12, 1994>  Customs  invited 
comments  on  a  "proposed"  (a)(1)(A)  list 
that  it  posted  on  the  Customs  Electronic 
Bulletin  Board.  Subsequently,  on 
September  21, 1994,  Customs  published 
a  Customs  Bulletin  containing  this  same 
list  and  invitation  for  comments.  Eleven 
comments  were  received.  After 
reviewing  tliese  comments  and 
modifying  its  "proposed"  (a)(1)(A)  list, 
the  Customs  Service  published  an 
Interim  (a)(1)(A)  list  in  the  Customs 
Bulletin  on  January  3, 1996.  This  same 
list  was  posted  on  the  Customs 
Electronic  Bulletin  Board  on  January  4. 
1996,  and  it  was  reproduced  in  the 
Federal  Register  on  July  15.  1996. 

Recognizing  that  almost  one  year  has 
passed  since  publication  of  its  Interim 
(a)(1)(A)  list  and  in  response  to  a 
significant  number  of  comments 
suggesting  that  the  list  contains  too 
many  records,  Customs  is  undertaking  a 
complete  review  of  the  list  and  the 
imderlying  regulations.  Customs 
objective  is  to  remove  from  the  list  any 
and  all  records  and  information 
requirements  that  are  clearly 
unnecessary  in  today's  environment.  To 
assist  it  in  achieving  this  objective.    ' 
Customs  is  soliciting  input  from 
businesses  impacted  by  the  (a)(1)(A)  list, 
trade  associations,  and  other  agencies. 

Customs  interest  is  not  in  receiving 
general  comments  recommending  that 
particular  record  or  information 
requirements  be  eliminated  from  the 
list.  Customs  interest  is  in  receiving 
comments  that  specifically  identify  why 
a  particular  record  or  information 
requirement  can  be  eliminated  from  the 
(a)(1)(A)  list  without  modification  of 
existing  statutes.  In  the  conduct  of  its 
review,  the  Customs  Service  intends  to 
reconsider  comments  previously 
submitted.  Accordingly,  resubmission  of 
such  comments  will  be  unnecessary. 

Dated:  December  18. 1996. 
Stuart  P.  Seidel, 

Assistant  Commissioner.  Office  of 
Regulations  and  Rulings. 
(FR  Doc.  96-32585  Filed  12-23-96;  8:45  ami 
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Fiscal  Service 

PropoMd  Collection  of  Information: 
Focus  Groups  of  Individual  Federal 
Government  Program  Ctieck 
Recipients  (Socioeconomic  and 
Demograpiilc  Study) 

agency:  Financial  Management  Service, 
Fiscal  Service,  Treasury. 
action:  Notice  and  request  for 
comments. 


summary:  The  Financial  Management 
Service,  as  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden,  invites  the  general  public  and 
other  Federal  agencies  to  take  this 
opportunity  to  comment  on  a 
continuing  information  collection.  By 
this  notice,  the  Financial  Management 
Service  solicits  comments  concerning 
the  study  "Focus  Groups  of  Individual 
Federal  Government  Program  Check 
Recipients  (Socioeconomic  and 
Demographic  Study). 
DATES:  Written  comments  should  be 
received  on  or  before  February  24, 1997. 
ADDRESSES:  Direct  all  written  comments 
to  Financial  Management  Service, 
3361-L  75th  Avenue,  Landover. 
Maryland  20785. 

FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information 
should  be  directed  to  Eleanor  Kelly, 
Agency  Services.  Room  1311, 1411  K 
Street,  N.W.,  Washington.  D.C.  20227, 
(202) 874-9536. 

SUPPLEMBITARY  INFORMATION:  Pursuant 
to  the  Paperwork  Reduction  Act  of  1995, 
(44  U.S.C.  3506(c)(2)(A)),  the  Financial 
Management  Service  solicits  comments 
on  the  collection  of  information 
described  below. 

Title:  Focus  Groups  of  Individual 
Federal  Government  Program  Check 
Recipients  (Socioeconomic  and 
Demographic  Study). 

OMB  Number:  1510-0068. 
Form  Number  None. 
Abstract:  The  legislative  language 
accompanying  Public  Law  104-134, 
Debt  Collection  and  Improvement  Act  of 
1996,  "•  •   •  directs  the  disbursing 
official  (the  Secretary  of  the  Treasury)  to 
study  the  socioeconomic  and 
demographic  characteristics  of  those 
who  currently  do  not  have  Direct 
Deposit  and  determine  how  best  to 
increase  usage  among  all  groups."  142 
Cong.  Rec.  H4091  (daily  ed.  April  25, 
1996).  The  Financial  Management 
Service  (FMS)  and  its  contractor,  Booz, 
Allen  and  Hamilton  and  Shugoll 
Research,  plan  to  conduct  a  two-stage 
study:  a  quantitative  telephone  survey 
preceded  by  focus  groups  to  aid  in  the 
design  of  the  telephone  survey 


instrument.  Six  focus  groups  of 
approximately  8-10  individuals  each 
will  be  conducted  in  three  areas- 
Philadelphia.  PA.  Tampa.  FL.  and 
Kansas  City,  MO.  Focus  group 
participants  will  be  pre-screened  to  fit 
into  one  of  the  following  categories: 
Retirees,  disabled,  and  SupplementAl 
Security  Income  (SSI)  check  recipients. 
Participation  in  the  focus  groups  will  be 
used  by  FMS  and  its  contractor  to  guide 
the  design  of  the  telephone  survey 
instrument.  The  telephone  survey  phase 
of  the  study  will  provide  quantitative 
research  information  from 
approximately  1,000  Federal  benefit 
check  recipients.  FMS  and  its  contractor 
estimate  that  the  telephone  survey 
questions  will  be  asked  in  a  fifteen  (15) 
minute  telephone  call  with  each 
respondent.  Respondent  particijwtion  in 
the  telephone  survey  is  volimtary.  The 
results  of  the  telephone  survey  and 
information  obtained  through  secondary 
research  by  the  contractor  will  be  used 
to  develop  a  marketing  (media)  plan, 
which  will  serve  as  the  basis  for  a 
marketing  campaign  to  persuade  Federal 
program  check  recipients  to  enroll  in 
Direct  Deposit  for  their  benefit 
payments  prior  to  the  January  1. 1999. 
deadline  for  mandatory  electronic 
payments  under  Public  Law  101-104. 
Current  Actions:  New  collection. 
Type  of  Review:  Regular. 
Affected  Public:  Individuals  or 
households. 

Estimated  Number  of  Respondents: 
1,000. 

Estimated  Time  Per  Respondent:  15 
minutes. 

Estimated  Total  Annual  Burden 
Hours:  250  hours. 

Comments:  Comments  submitted  in 
response  to  this  notice  will  be 
summarized  and/or  included  in  the 
request  for  Office  of  Management  and 
Budget  approval.  All  comments  will 
become  a  matter  of  public  record. 
Comments  are  invited  on:  (a)  Whether 
the  collection  of  information  Ig^ 
necessary  for  the  proper  performance  of 
the  functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility;  (b)  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
collection  of  information;  (c)  ways  to 
enhance  the  quality,  utility,  and  clarity 
of  the  information  to  be  collected;  (d) 
ways  to  minimize  the  burden  of  the 
collection  of  information  on 
respondents,  including  through  the  use 
of  automated  collection  techniques  or 
other  forms  of  information  technology; 
and  (e)  estimates  of  capital  or  start-up 
costs  and  costs  of  operation, 
maintenance  and  purchase  of  services  to 
provide  information. 


I^ted:  December  1 1 ,  1996. 
Mitcliell  A.  Lcviae, 
Assistant  Commissioner. 
(FR  Doc.  96-32629  Filed  12-23-96;  8:45  ami 
HUMa  CQOE  4«1»<»-M. 


Internal  Revenue  Service 
[PS-106-75] 

Proposed  Collection;  Conunent 
Request  For  Regulation  Project 

agency:  Internal  Revenue  Service  (IRS), 

Treasury. 

ACTION:  Notice  and  request  for 

comments. 


summary:  The  Department  of  the 
Treasury,  as  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden,  invites  the  general  public  and 
other  Federal  agencies  to  take  this 
opportunity  to  comment  on  proposed 
and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995. 
Public  Law  104-13  (44  U.S.C. 
3506(c)(2)(A)).  Currently,  the  IRS  is 
soliciting  comments  concerning  an 
existing  final  regulation.  PS-105-75  (TD 
8348),  Limitations  on  Percentage 
Depletion  in  the  Case  of  Oil  and  Gas 
Wells  (§  1.613A-3(1)). 
DATES:  Written  comments  should  be 
received  on  or  before  February  24,  1997 
to  be  assured  of  consideration. 
ADDRESSES:  Direct  all  written  comments 
to  Garrick  R.  Shear.  Internal  Revenue 
Service,  room  5571. 1111  Constitutiim 
Avenue  NW.,  Washington,  DC  20224. 
FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  information  collection 
should  be  directed  to  Carol  Savage. 
(202)  6?2-3945,  Internal  Revenue 
Servicd.  room  5569, 1111  Constitution 
Avenufe  NW..  Washington.  DC  20224. 
SUPPLEMENTARY  INFORMATION: 

Title:  Limitations  on  Percentage 
Depletion  in  the  Case  of  Oil  and  Gas     • 

Wells. 

OMB  Number  1545-0919. 

Regulation  Project  Number  PS-105- 
75  (final). 

/Vbstrart;  Section  1.613A-3(1)  of  the 

regulation  requires  each  partner  to 
separately  keep  records  of  his  or  her 
share  of  the  adjusted  basis  of 
partnership  oil  and  gas  property  and 
requires  e^ch  partnership,  trust,  estate. 
and  operator  to  provide  to  certain 
persons  the  information  necessary  to 
compute  depletion  with  respect  to  oil  or 

gas. 

Current  Actions:  There  is  no  change  to 
this  existing  regulation. 

Type  of  Review:  Extension  of  OMB 
approval. 
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Affected  Public:  Business  or  other  for- 
profit  organizations. 

The  burden  associated  with  this 
collection  of  information  is  reflected  on 
Forms  1065,  1041.  and  706. 

The  following  paragraph  applies  to  all 
of  the  collections  of  information  covered 
by  this  notice: 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  the  collection  of  information 
displays  a  valid  <DMB  control  number. 
Books  or  records  relating  to  a  collection 
of  information  must  be  retained  as  long 
as  their  contents  may  become  material 
in  the  administration  of  any  internal 
revenue  law.  Generally,  tax  returns  and 
tax  return  information  are  confidential, 
as  required  by  26  U.S.C.  6103. 
REQUEST  FOR  COMMENTS:  Comments 
submitted  in  response  to  this  notice  will 
be  summarized  and/or  included  in  the 
request  for  OMB  approval.  All 
comments  will  become  a  matter  of 
public  record.  Comments  are  invited  on: 

(a)  Whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  shall  have  practical  utility; 

(b)  the  accuracy  of  the  agency's  estimate 
of  the  burden  of  the  collection  of 
information;  (c)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  respondents,  including 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology;  and  (e)  estimates  of  capital 
or  start-up  costs  and  costs  of  operation, 
maintenance,  and  purchase  of  services 
to  provide  information. 

Approved:  December  17, 1996. 
Garrick  R.  Shear, 
IBS  Reports  Clearance  Officer. 
IFR  Doc.  96-32672  Filed  12-23-96;  8:45  am] 
aiLUNG  CODE  4t3»-«1-U      ' 

[EE-3S-85] 

Proposed  Collection;  Comment 
Request  for  Regulation  Project 

AGa«CY:  Internal  Revenue  Service  (IRS), 

Treasury. 

ACTION:  Notice  and  request  for 

comments. 


summary:  The  Department  of  the 
Treasury,  as  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden,  invites  the  general  public  and 
other  Federal  agencies  to  take  this 
opportunity  to  comment  on  proposed 
and/or  continuinglnformation        ,     .  ^ 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13  (44  U.S.C. 
3506(c)(2)(A)).  Currently,  the  IRS  is 
soliciting  comments  concerning  an 
existing  final  regulation,  EE-35-85  (TD 
8219),  Income  Tax:  Taxable  Years 
Beginning  After  December  31, 1953; 
OMB  Control  Number  Under  The 
Paperwork  Reduction  Act;  Survivor 
Benefits,  Distribution  Restriction  and 
Various  Other  Issues  Under  the      '. . '. 
Retirement  Equity  Act  of  1984         ^ 
t§1.402(a)-20).  *     ' 

DATES:  Written  comments  should  be 
received  on  or  before  February  24, 1997 
to  be  assured  of  consideration. 
ADDRESSES:  Direct  all  written  comments 
to  Garrick  R.  Shear,  Internal  Revenue 
Service,  room  5571, 1111  Constitution 
Avenue  NW.,  Washington,  EX:  20224. 

FOR  FURTHER  WFOmumON  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  information  collection 
should  be  directed  to  Carol  Savage, 
(202)  622-3945,  Internal  Revenue 
Service,  room  5569, 1111  Constitution 
Avenue  NW.,  Washington,  DC  20224. 

SUPPLBMBITARY  INFORMATION: 

Tide:  Income  Tax:  Taxable  Years 
Beginning  After  December  31,  1953; 
OMB  Control  Number  Under  The 
Paperwork  Reduction  Act;  Survivor 
Benefits,  Distribution  Restriction  and 
Various  Other  Issues  Under  the 
Retirement  Equity  Act  of  1984.         '    ? 

O^^B  Number:  1545-0928. 

Regulation  Project  Number  EE-35- 
85. 

Abstract:  The  notices  referred  to  in 
this  Treasury  Decision  are  required  by 
statute  and  must  be  provided  by 
employers  to  retirement  plan 
participants  to  inform  participants  of  ■ 
their  right  under  the  plan  or  under  the 
law.  Failure  to  timely  notify  participants 
of  their  rights  may  result  in  loss  of  plan 
benefits. 

Current  Actions:  Internal  Revenue 
Code  section  402(f)  was  substantially 
amended  by  the  Unemployment 
Compensation  Amendments  Act  of 


1992.  As  a  result,  new  regulations  were 
issued  amending  section  1.402(f)-l. 

Type  o/ He  view;  Revision  of  a 
currently  approved  collection. 

Affected  Public:  Business  or  other  for- 
profit  organization,  not-for-profit 
-institutions.  Federal  Government,  and 
state,  local  or  tribal  government. 

Estimated  Number  of  Respondents: 
750,000. 

Estimated  Time  Per  Respondent:  ill 
minutes. 

Estimated  Total  Annual  Burden 
Hours:  385,000. 

The  following  paragraph  applies  to  all 
of  the  collections  of  information  covered 
by  this  notice:  An  agency  may  not 
conduct  or  sponsor,  and  a  pdcson  is  not 
required  to  respond  to,  a  collectkin  of 
infocmation  unless  the  collection  of 
information  displays  a  valid  OMB 
control  number.  Books  or  records 
relating  to  a  collection  of  information 
must  be  retained  as  long  as  their 
contents  may  become  material  in  the 
administration  of  any  internal  revenue 
law.  Generally,  tax  returns  and  tax 
return  information  are  confidential,  as 
required  by  26  U.S.C.  6103. 

REQUEST  FOR  COMMENTS:  Comments 
submitted  in  response  to  this  notice  will 
be  summarized  and/or  included  in  the 
request  for  OMB  approval.  All 
comments  will  become  a  matter  of 
public  record.  Comments  are  invited  on: 
(a)  whether  the  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility;  (b)  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
collection  of  information;  (c)  ways  to 
enhance  the  quality,  utility,  and  clarity, 
of  the  information  to  be  collected;  (d) 
ways  to  minimize  the  burden  of  the 
collection  of  information  on 
respondents,  including  through  the  use 
of  automated  collection  techniques  or 
other  forms  of  information  technology; 
and  (e)  estimates  of  capital  or  start-up 
costs  and  costs  of  operatioi^ 
maintenance,  and  purchase  of  services 
to  provide  information. 

Approved:  December  18, 1996. 
Garrick  R.  Shear, 
IRS  Reports  Clearance  Officer  ' 
(FR  Doc.  96-32672  Filed  12-23-96;  8:45  ami 
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DEPARTMENT  OF  TRANSPORTATION 

Surfiac*  Transportation  Board 

49  CFR  Parts  1 105  and  1 152 
[STB  Ex  Pane  No.  537] 

Abandonment  and  Oiscontlnuanca  of 
Rail  Unes  and  Raii  Transportation 
Under  49  U.S.C.  10903 

AGENCY:  Surface  Transportation  Board, 

DOT. 

ACTION:  Final  rules. 

SUtaiARV:  The  ICC  Termination  Act  of 
1995  revised  the  law  goveming^-- 
applications  by  rail  carriers  to  abandon 
or  discontinue  service'over  lines  of 
railroad  and  related  offers  of  financial 
assistance  that  would  continue  rail 
service  after  approval  of  abandonment 
or  discontinuance  by  the  Siuface 
Transportation  Board  (Board).  The 
Board  now  revises  part  1152  to 
implement  the  changes  and  update  the 
pertinent  regulations,  and  to  streamline 
the  abandonment  and  discontinuance 
processes  consistent  with  the  new  law. 
While  making  a  number  of  changes, 
both  substantive  and  conforming,  the 
Board  has  not  undertaken  a 
comprehensive  revision  or  rewrite  of  all 
of  the  existing  regulations  at  part  1152 
in  this  proceeding.  The  Board  also  is 
making  conforming  changes  to  the 
environmental  rules  at  part  1105. 

EFFECTIVE  DATE:  The  rules  are  effective 
January  23.  1997. 

FOR  FURTHER  INFORDfUTION  CONTACT: 
Joseph  H.  Dettmar,  (202)  927-5660. 
[TDD  for  the  hearing  impaired:  (202) 
927-5721.) 

SUPPLEMENTARY  INFORKUTION:  The  ICC 
Termination  Act  of  1995,  Public  Law 
104-88,  109  Stat.  803  (1995)  (ICCTA), 
abolished  the  Interstate  Commerce 
Commission  (ICC)  and  transferred  the 
respcHisibility  for  regulating  rail 
transportation,  including  the  proposed 
abandonment  and  discontin^wnce  of  rail 
lines,  to  the  Surface  Transportation 
Board  (Board).  Section  204(b)(1)  of  the 
ICCTA  provides  that  proceedings  and 
applications  pending  before  the  ICC  on 
January  1, 1996,  insofar  as  they  involve 
functions  retained  by  the  ICCTA, 
including  abandonment  proceedings 
and  applications,  shall  be  decided 
under  the  law  in  effect  prior  to  January 
1, 1996.  Abandonment  applications  and 
proceedings  filed  on  or  after  January  1, 
1996,  shall  be  decided  under  the  law  as 
revised  in  the  ICCTA.  Under  section 
204(a).  regulations,  including  those  at 
49  CFR  part  1152,  issued  by  the  ICC  and 
effective  as  of  January  1, 1996,  shall 
remain  in  effect  "until  modified. 


terminated,  superseded,  set  aside,  or 
revoked  in  accordance  with  law  by  the 
Board*  •  *." 

On  March  15. 1996,  we  served  a  "^^  " 
Notice  of  Proposed  Rulemaking  (NPR) 
in  this  proceeding,  published  at  61  FR 
...  11174  (March  19, 1996).  In  that  notice, 
we  proposed  to  revise  part  1152  to 
implement  the  changes  brought  about 
by  the  lOCTA  and  to  streamlhie  and 
update  the  regulations.  Included  in  the 
proposed  revisions  were  deletions  of 
obsolete  references.  We  stated  that, 
while  we  were  not  proposing  major  '■  ^ :. 
revisions  at  this  time  to  oiu- 
environmental  rules  at  49  CFR  part 
1105,  or  our  National  Trails  System  Act 
(Trails  Act)  rules  at  49  CFR  1152.29,  we 
were  proposing  some  notice  and  timing 
changes  to  those  regulations  in  this 
proceeding,  because  the  changes  were 
directly  related  to  our  efforts  to 
streamline  and  improve  the 
abandonment  process.  For  the  same 
reason,  we  proposed  some  conforming 
changes  to  our  procedures  for  handling 
abandonments  exempted  as  a  class,  and 
petitions  for  individual  abandonment 
exemptions,  to  reflect  statutory  changes 
resulting  from  the  ICCTA. 

Comments  in  response  to  the  NPR 
were  received  from  various  categories  of 
entities.  The  Association  of  American 
Railroads  ( AAR)  filed  on  behalf  of  its 
member  railroads.  The  Rails  to  Trails 
Conservancy  (RTC)  filed  as  an  advocate 
of  trail  use/rail  banking.  Comments 
were  filed  by  the  National  Association 
of  Reversionary  Property  Owners 
(NARPO).  which  is  a  nationwide 
organization  with  members  interested  in 
reversionary  and  other  property  rights. 
In  addition,  comments  were  filed  by:  (1) 
Niunerous  Federal,  state,  and  local 
government  agencies  and  entities;  (2) 
labor  unions;  (3)  trade  associations;  and 
(4)  a  large  number  of  individual 
landowners  and  institutions 
representing  landowners.  Basically,  the 
commenters.  while  expressing  certain 
reservations  and  having  questions 
concerning  certain  sections,  embrace  the 
changes  and  revisions  to  the 
abandonment  regulations  that  we  have 
proposed. 

Before  addressing  the  specific 
conunents,  some  matters  bear  repeating 
from  the  NPR.  We  continue  to  view  the 
ICCTA  as  reform  legislation  and  thus 
our  effort  has  been  to  reform  and 
streamline  the  existing  rules  and 
process.  As  we  stated  in  the  NPR,  oiu 
goal  has  been  to  revise  part  1152  to  meet 
the  letter  and  spirit  of  the  ICCTA  and  to 
update  the  regulations  to  improve  notice 
to  the  public  and  ensure  ample 
opportimity  for  full  public  participation 
early  in  our  proceedings.  We  continue 
to  beheve  that  this  will  result  in  a 


timely,  expeditious  resolution  of 
abandonment  cases  and  allow  all 
interested  parties  to  participate  fiilly. 
We  emphasize,  however,  that  the 
purpose  of  this  ndemaking  proceeding 
is  to  implement  the  changes  mandated 
by  the  ICCTA  along  with  conforming 
amendments;  we  have  not  attonpted  to 
conduct  a  comprehensive  revision  or 
rewrite  of  all  of  the  existing  regulations 
at  part  1152.  Also,  we  note  that  the 
parties  themselves  in  their  comments 
have  not  suggested  a  wholesale 
"cleanup"  of  these  regulatioqs. 

We  now  tiun  to  the  major  issues 
raised  by  the  commenting  parties. ' 

1.  Uniform  schedule.  In  the  NPR,  we 
proposed  a  new  time  schedule  for 
processing  abandonment  applications: 
Day  0 — Application  filed,  including 

applicant's  case  in  chief. 
Day  10 — Due  date  for  oral  hearing 

requests. 
Day  15 — Due  date  for  Board  decision  on 

oral  hearing  requests. 
Day  20-^>ue  date  for  Notice  of 
Application  to  be  published  in  the 
Federal  Register. 
Day  45 — Due  date  for  protests  and 
comments,  including  opposition  case 
in  chief,  and  for  public  use  and  trail 
use  requests. 
Day  60 — Due  date  for  applicant's  reply 
to  opposition  case  and  for  applicant's 
response  to  trail  use  requestis. 
Etey  110 — Due  date  for  service  of 

decision  on  the  merits. 
Day  120 — Due  date  for  offers  of  financial 
>     assistance,  except  that  if  an 
application  has  been  granted  by 
decision  issued  sooner  than  Day  110, 
the  offer  of  financial  assistance  shall 
be  due  10  days  after  service  of  the 
decision  granting  the  appUcation. 
We  also  stated  that  we  viewed  the 
notice  of  intent  requirement  as  an 
important  early  warning  of  proposed 
abandonments  and  intended  to  retain  its 
use.  Accordingly,  an  applicant  would  be 
required  to  file  with  the  Board  a  notice 
of  intent  to  abandon  a  line  no  more  than 
30  days  and  no  less  than  15  days  before 
the  application  is  filed.  In  addition,  we 
proposed  to  update  the  Ust  of  entities 
due  to  receive  the  notice,  including  the 
addition  of  RTC  and  NARPO.  to  provide 
the  earliest  possible  notice  that  a 
particular  right-of-way  might  be  used  as 
a  trail. 

Although  several  parties  raised 
concerns  about  the  time  frames  in  their 
comments,  we  find  no  reason  to  alter 
the  proposed  time  fiames.  We  continue 
to  believe  that  the  schedule  we  had 


■  All  commenU  have  been  carefully  considered. 
Due  to  the  large  number  of  filings,  however,  not 
every  specific  issue  raised  by  the  conunenters  «nll 
be  discussed  here. 
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proposed  will  allow  for  full  public 
particdpation  and  timely  resolution,  thus 
benefiting  all  interested  parties.  For 
instance,  some  commenters  urged  that 
the  notice  of  intent  be  submitted  uplo 
120  days  before  the  filing  of  the 
application.  While  that  would  obviously 
allow  additional  time  for  parties  to 
gather  information  and  formulate 
strategy  for  offers  of  financial  assistance 
(OFAs),  trail  use,  etc.,  it  would  also 
unnecessarily  delay  many  proceedings 
and  has  no  statutory  basis.  ^  Moreover, 
the  shorter  time  frame  we  proposed  is 
in  keeping  with  the  spirit  of  the  ICCTA, 
which  (in  section  10904)  establishes  a  4- 
month  deadline  after  an  application  is 
filed  for  the  submission  of  OFAs.  Also, 
as  stated  in  the  NPR,  the  110-day  outer 
limit  for  the  Board  to  issue  a  final 
decision  is  just  that — a  maximmn  time 
frame.  In  some  instances,  the  Board  will 
be  able  to  render  a  final  decision  well 
before  the  110th  day. 

NARPO  and  RTC  both  oppose  our 
proposal  to  include  them  in  the  list  of 
entities  due  to  receive  the  notice  of 
intent.  Since  notice  to  these 
organizations  apparently  would  not 
further  our  goal  of  achieving  the  earliest 
possible  notice  that  a  particular  right-of- 
way  might  be  used  as  a  trail  (and  neither 
-  expresses  wiUingness  or  ability  to  take 
on  notification  responsibilities  to 
persons  interested  in,  or  potentially 
interested  in.  trails),  we  will  not  include 
this  requirement  in  our  final  rules. 

Contrary  to  the  position  of  RTC  and 
NARPO.  the  Transportation  Trades 
Department  of  the  AFLr^SO  requests 
that  carriers  provide  this  advance  notice 
to  the  duly  certified  labor  organizations 
that  represent  employees  on  the  affected 
rail  line.  The  request  is  reasonable  and 
we  will  include  these  organizations  on 
the  list  of  entities  to  receive  the  notice 
of  intent. 

A  number  of  individuals,  presumably 
adjoining  property  owners  or  their 
supporters,  argue  that  applicants  should 
be  required  to  provide  actual  notice  to 
each  adjoining  landowner  when  filing 
for  abandonment  or  when  a  trail 
condition  is  requested.  However,  actual 
notice  has  not  been  shown  to  be  feasible 
or  necessary  to  ensure  that  affiected 
landowners  and  other  interested  parties 
receive  adequate  notice.  Our  ciurent 
procedures  ensure  extensive  notice  to 
the  public  of  proposed  abandonments 
and  the  possibility  that  the  right-of-way 
may  be  used  as  a  trail.  A  notice  of  every 
abandonment  proposal  is  pubUshed  in 


*R«ther,  aectton  10903(a)(3XE)  require*  merely 
that  a  rail  carrier  certify  to  the  Board  with  its 
application  that  the  carrier  has  satisfied  the  notice 
fequirements  of  section  10903(a)(3)  (A) — (D)  within 
the  most  recent  30-day  period  prior  to  the  filing 
date  of  the  application. 


the  Federal  Register.  A  local  newspaper 
notice  also  must  be  published  in  every 
abandoiunent  case  in  each  coimty 
affected.  Furthermore,  local  public 
hearings  on  trail  use  proposals  typically 
are  held  and  there  is  usually  widespread 
local  publicity.  Also,  landowners  can 
contact  the  Board,  the  railroad,  or  the 
trail  group  for  information  on  particular 
abandonment  or  trail  use  plans. 

Moreover,  it  would  be  difficult  to 
identify,  locate  and  individually 
identify  each  landowner  along  a  line 
proposed  for  abandoiunent  and/or  trail 
use.  Himdreds  if  not  thousands  of 
landowners  could  potentially  be 
interested  in  a  single  line.  More 
importantly,  no  available  source 
provides  readily  ascertainable 
information  on  the  chain  of  title,  the 
names  and  addresses  of  ciurent 
landowners,  the  nature  of  their  property 
interests,  and  the  circiunstances,  if  any. 
that  might  trigger  a  reversion  in  a 
particular  state.  Thus,  there  simply  is  no 
practical  way  to  name  and  locate  all  of 
the  landowners  that  might  have  a 
reversionary  interest  in  a  railroad  right- 
of-way,  as  the  ICC  concluded  in  Rail 
Abandonments — Use  of  Rights-of-way 
as  Trails^-Supplemental  Trails  Act 
Procedures,  Ex  Parte  No.  274  (Sub-No. 
13)  (ICC  served  May  26, 1989,  Feb.  21. 
1990,  and  July  28. 1994),  1994  decision 
affd  mem.  70  F.3d  638  (D.C.  Cir.  1995), 
cert,  denied,  116  U.S.  1323  (1996). 
While  we  will  not  require  actual 
notice  to  landowners,  we  will  make 
other  changes  to  facilitate  and  improve 
notice  to  the  public.  For  example,  RTC 
recommends  that  the  newspaper  and 
Federal  Register  notices  we  require 
should  specifically  alert  the  public  of 
the  possibility  that,  following  the 
abandonment  of  rail  service  and  salvage 
of  the  line,  the  line  may  be  suitable  for 
other  public  use,  including  interim  trail 
use,  and  advise  how  the  public  may 
participate  in  the  Board  proceeding  (pro 
or  con).  We  agree  with  RTC.  As  RTC 
states,  newspaper  notice  and  Federal 
Register  notice  containing  this 
information  will  give  adequate  notice  to 
the  public  of  the  Board's  abandonment 
proceedings  and  ensure  that  interested 
parties  can  take  such  action  as  they 
deem  appropriate,  if  they  wish  to 
participate. 

In  the  NPR,  we  also  proposed  to 
change  the  environmental  rules  by 
amending  49  CFR  1105.7  and  1105.8  to 
require  railroads  to  serve  their 
environmental  and/or  historic  reports 
on  the  required  agencies  at  least  20  days 
prior  to  filing  their  case  in  chief  with 
the  Board.  Also,  we  proposed  that 
railroads,  in  order  to  facilitate 
identification  of  Unes  proposed  for 
abandoiunent,  be  required  to  identify 


those  lines  by  United  States  Postal 
Service  Zip  Codes.  We  will  adopt  botH 
changes.  The  earUer  distribution  of 
environmental  and  historic  reports  Mrill 
expedite  the  environmental  review 
process  (by  giving  participating  agencies 
additional  lead  time  to  conduct  their 
analysis)  without  being  unduly 
burdensome  on  the  railroads.  While 
comments  on  the  use  of  21ip  Codes  were 
mixed,  the  use  of  Zip  Codes  is  a  means 
to  provide  notice  to  the  public  that  a 
line  near  them  has  been  proposed  to  be 
abandoned.  Therefore,  we  will  require 
use  of  Zip  Codes  in  the  final  rules. 

Finally,  the  Department  of  the  Army 
has  requested  that  the  Military  Traffic 
Management  Command  Transportation 
Engineering  Agency  (MTMCTEA) 
continue  to  receive  a  copy  of 
abandonment  notices.  It  states  that 
MTMCTEA  is  responsible  for 
maintaining  a  rail  network  for  national 
defense  piuposes  and  that  MTMCTEA 
must  receive  notice  to  determine  if  the 
line  designated  for  abandonment  is  an 
essebtial  element  in  the  rail  network: 

We  have  retained  MTMCTEA  on  the 
list  of  agencies  on  which  notices  must 
be  served.  See  §§  1152.20(a)(2) 
(requiring  service  of  notice  of  intent  on 
MTMCTEA)  and  1152.50(d)(1).  We  have 
also  assured  that  MTMCTEA  will 
receive  copies  of  petitions  for 
exemption  in  new  §  1152.60(d). 

2.  Federal  Register  Publication. 
Commenters  overwhelmingly  supported 
our  proposal  to  publish  a  notice  of  an 
abandonment  application  or  a  petition 
for  an  individual  exemption  in  the 
Federal  Register  20  days  after  the 
application  or  petition  is  filed.^ 
Accordingly,  we  will  adopt  that 
proposal  in  our  final  rules.  The  Federal 
Register  notice  will  describe  the 
proposal,  advise  the  public  about  the 
due  dates  for  offers  of  financial 
assistance  and  requests  for  public  use 
and  trail  use  conditions,  and  explain 
how  to  participate  (pro  or  con)  in  the 
Board's  proceeding.  Abandonment 
applicants  and  petitioners  will  be 
required  to  file  draft  Federal  Register 
notices  that  can  be  used  to  announce  the 
filing. 

RTC  argues  that,  in  additioU,  we 
should  continue  oui  current  practice  of 
publishing  another  FedCTal  Register 
notice  when,  and  IL  the  abandonment 
authority  is  grantea  We  disagree. 
Because  there  will  be  Federal  Register 
notice  and  newspaper  notice  at  the 
beginning  of  the  process  specifically 
advising  the  public  as  to  how  to 


>We  proposed  no  changes  for  the  publication  of 
Federal  KagMar  notices  for  the  procedural  timing 
of  abandonments  covered  by  the  class  exemption 
embraced  in  subpart  F. 


f-  "^ 
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participate  (pro  or  con),  any  interested 
person  can  become  a  party  or  can  ask  to 
be  put  on  the  service  list  of  a  proceeding 
and  thus  receive  copies  of  all 
subsequent  decisions  in  the  case.'* 
Moreover,  F^eral  Register  notice  is 
extremely  oostly;  we  lack  the  financial 
and  staff  casources  to  publish  multiple 
Federal  Register  notices  iiv- 
abandonment  cases. 

Also  RTC  suggests  that  we  not  use  the 
term  "must"  in  the  portion  of  the  draft 
Federal  Register  notice  informing 
requesters  of  a  public  use  condition  or 
trail  use  condition  that  such  requests  are 
due  within  45  days  of  the  filing  of  the 
application,  40  days  of  the  filing  of  a 
petition,  or  10  days  after  the  publication 
of  a  notice  of  exemption.  RTC  argues 
that  the  use  of  "must"  will  lead  to 
claims  by  anti-trail  groups  that  no  late- 
filed  requests  should  ever  be  granted. 
We  have  not  made  the  suggested 
change.  Trail  use  requests,  like  all  other 
requests,  need  to  be  timely  filed  if  at  all 
possible  so  our  uniform  schedule  can  be 
met.5  Moreover,  we  will  specifically 
retain  our  current  policy  of  accepting 
filings  after  the  due  date  when  good 
cause  is  shown. 

Fiiudly,  the  comments  received 
regarding  changes  to  our  rules  for 
abcmdoiunents  covered  by  the  class 
exemption  embraced  in  subpart  F  raise 
issues  that  are  inappropriate  for 
resolution  on  the  current  record. 
Accordingly,  we  wall  not  attempt  to 
change  or  modify  our  regulations 
concerning  the  class  exemption  at  this 
time  but  reserve  the  right  to  address 
these  issues  further  in  a  separate 
proceeding  at  a  later  date. 

3.  System  Diagram  Maps.  The  ICCTA 
retains  the  requirement  that  rail  carriers 
prepare,  file,  and  amend,  as  appropriate, 
system  diagram  maps  (SOMs)  that 
identify  lines  that  are,  or  soon  will  be, 
the  subject  of  an  abandonment 
application.  In  the  NPR  we  proposed 
several  changes  to  part  1152  regarding 
SDMs  to  eliioinate  imnecessary 
regulatory  and  paperwork  burdens. 
Hiese  changes  include  the  following: 

(1)  Because  of  the  potential  burden  on 
small  carriers,  we  proposed  to  require 
only  ClassI  and  Clam  U  railroads  to 
prepare  and  file  SDMs. 


'*We  note  that  the  tiising  for  Fadaral  Ragiatar 
noticas  w«  are  adopting  for  applications  and 
petitiona  for  axemption  is  similar  to  what  has  been 
done  under  the  class  exemption  at  subpart  P  for 
many  year*.  Under  the  class  exemption,  as  here,  the 
only  fwitnl  taffttm  notice  is  at  the  beginning  of 
theproceaa. 

*  We  sea  no  reason  why  trail  uae  requests  cannot 
typically  be  filed  on  time.  Filing  a  trail  use  request 
is  not  onerous.  Moreover,  a  party  can  request  a  trail 
condition  before  there  is  an  arrangement  for  interim 
trail  use:  the  condition  simply  provide*  time  to 
negotiate. 


(2)  In  lieu  of  an  annual  filing  of  these 
maps,  we  proposed  a  one-time  filing  of 
a  complete  and  current  set  of  maps 
within  60  days  of  the  effective  date  of 
these  regulations.  The  carrier  would 
decide  when  changes  have  been 
extensive  enough  to  warrant  the  filing  of 
a  new,  updated  SDM,  but  the  Board 
would  retain  the  discretion  to  require  an 
updated  SDM  if  that  became  necessary. 

(3)  We  proposed  to  require  only  3 
(instead  of  6)  copies  whenever  an  SDM 
or  an  update  is  filed.  'f.-- 

(4)  We  proposed  to  reject  an         "    ' 
abandonment  appUcation  of  a  Class  I  or 
Class  n  railroad  for  a  line  that  has  not 
been  identified  on  a  SDM  in  category  1 
for  at  least  30  days. 

Many  commenters  expressed  views 
on  this  subject.  First,  there  was  strong 
opposition  to  our  excusing  Class  m 
carriers  from  filing  SDMs.  Commenters 
pointed  out  that  Class  III  carriers  now 
comprise  a  substantial  portion  of  the  rail 
network,  both  in  niunbers  of  carriers 
and  length  of  track  operated.^ 
Conunenters  (including  several  state 
agencies)  argued  that  to  excuse  such  a 
large  portion  of  the  rail  network  bom 
these  filing  requirements  would  work  a 
severe  hardship  upon  parties  opposing 
abandonments.  Moreover,  commenters 
argued  that,  because  rail  lines  by  statute 
may  qualify  for  feeder  line  applications 
imder  49  U.S.C.  10907  if  they  have  been 
identified  on  an  SDM,  our  proposal 
would  in  effect  limit  the  use  of  the 
feeder  line  provisions  for  lines  owned 
by  Class  III  carriers. 

Based  on  the  comments,  we  have 
decided  to  continue  to  require  Class  III 
carriers  to  file  the  information  normally 
foimd  in  an  SDM.  Because  we 
recognize,  however,  that  the  extensive 
SDM  filing  requirements  under  our 
current  rules  could  be  unnecessarily 
burdensome  on  smaller  entities,  we  will 
give  Class  III  carriers  the  option  of  filing 
a  map  or  filing  only  a  narrative 
description  of  its  lines  as  provided 
under  §1152.11. 

A  number  of  commenters  also 
opposed  our  proposal  to  shorten  the 
period  of  time  that  a  carrier  must 
identify  a  line  in  category  1  of  its  SDM 
before  filing  an  application  to  abandon 
the  line.  Because  the  ICCTA  deleted  the 
4-month  requirement  under  the  prior 
law,  we  proposed  requiring  that  a 
carrier  identify  a  line  in  category  1  at 
least  30  days  prior  to  filing  an 
abandonment  apphcation,  beUeving  that 
period  to  be  adequate  to  meet  the 
various  parties'  planning  needs.  A 


*  According  to  the  National  Grain  and  Feed 
Association,  as  of  1994,  there  were  487  Class  III 
carriers  operating  25,999  miles  of  track.  This  was 
approximately  21  percent  of  the  total  track  operated 
l^  Claaa  I  rmiltoad*  (123.355  miles  in  1904). 


significant  number  of  parties 
maintained  that  30  days  was  too  short 
a  period  of  time  to  properly  notify 
persons  who  might  wish  to  file 
statements  in  opposition  to  an 
abandonment  or  for  pubUc  agencies  and 
shippers  to  prepare  an  OFA  for  the  line 
or  otherwise  plan  for  alternative 
transportation.  Many  commenters 
supported  retention  of  the  4-month 
period  provided  under  prior  law  and 
implementing  reeulations. 

We  are  persuaded  by  the  comments 
that  30  days  may  be  insufficient  time  for 
parties  to  properly  oppose  an 
abandonment  or  to  make  alternative 
service  plans.  At  the  same  time,  we 
continue  to  believe  that  4  months  is  too 
long  and  unduly  delays  the  overall 
process.  Therefore,  our  final  rules 
provide  for  rejection  of  any 
abandonment  application  for  a  line  that 
has  not  been  identified  on  an  SDM  ^  in 
category  1  for  at  least  60  days.  The 
additional  time  should  be  adequate  to 
meet  the  planning  needs  of  shippers  and 
state  and  local  governments  while 
avoiding  unnecessary  delay. 

Some  commenters,  including  AAR, 
recommend  that  we  eliminate  categories 
(2),  (3),  and  (4)  bom  the  SDM.  We  see 
no  need  to  do  so.  By_adopting  a  one- 
time filing  requirement  (luiless 
extensive  changes  occur),  we  have 
already  eliminated  much  of  the 
extensive  work  and  burdensome 
procedures  reqyired  under  our  prior 
rules. 

A  number  of  parties  have  also  argued 
that  we  should  retain  the  prior 
requirement  concerning  the  annual 
filing  of  updated  maps  or  at  least  require 
updates  on  a  specific,  periodic  basis.  We 
believe  these  requirements  would  residt 
in  more  burdens  on  the  carriers  than 
benefits  to  the  shipping  public.  We 
emphasize  that  carriers  must  continue 
to  file  revisions  when  changing  the 
category  of  a  line,  and  must  file  updated 
SDMs  as  appropriate  or  when  ordered 
by  us.    

MTMCTEA  asks  that  it  continue  to 
receive  updated  copies  of  SDMs.  We 
have  provided  copies  of  SDMs  and 
updates  to  MTMCTEA  in  the  past  on  an 
informal  basis.  As  this  procedure 
apparently  has  worked  well,  we  will 
continue  to  provide  the  information  to 
MTMCTEA  as  before. 

4.  Summary  appUcation.  Absent 
meaningful  opposition,  we  will  finalize 
our  intention  to  delete  the  "Summary 
Application"  provisions.  By  doing  so, 
we  Mdll  have  a  uniform,  streamlined 
process  for  all  applications. 


r 


^  For  Class  HI  carrier*,  the  term  SDM  shall  include 
the  filing  of  a  narraUve  deacription  without  an 
actual  map. 
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5 .  Abandonment  procedures  for 
bankrupt  railroads.  As  part  of  our 
proposal  to  adopt  a  streamlined  process 
appropriate  for  all  applications,  we 
preliminarily  indicated  in  the  NPR  that 
no  need  existed  to  continue  to  have  "* 
separate  procedures  in  subpart  E  for 
bankrupt  railroads.  However,  we  did 
propose  to  include  as  special  provisions 
for  bankrupt  railroads  in  the  general 
abandonment  procedures  the 
requirements  that  abandonment 
applications  filed  by  bankrupt  railroads, 
and  protests  or  other  public  responses  to 
the  applications,  be  filed  with  the 
bankruptcy  court;  that  Board  decisions 
or  reports  on  abandonment  applications 
by  bankrupt  railroads  be  filed  with  the 
bankruptcy  court;  and  that  special 
processing  schedules  would  be 
established  to  meet  court  deadlines,  so 
long  as  a  reasonable  period  of  time  is 
allowed  to  obtain  public  responses  and 
build  a  record  in  an  abandonment 
application  by  a  bankrupt  railroad.  The 
commenters  either  support,  or  fail  to 
show  harm  from^  these  proposals,  and 
we  will  adopt  them  as  part  of  our  final 
regulations. 

6.  Due  date  for  filing  public  use 
requests  and  trail  use  requests.  In  the 
NPR,  we  proposed  changes  in  due  dates 
for  these  filings  to  further  our  goal  of 
compiling  full  record  for  disposition 
as  early  as  possible.  In  abandonment 
applications,  we  proposed  that  trail  use 
requests  and  public  use  requests  be  filed 
at  the  same  time  as  protests  and  other 
written  comments  (within  45  days  after 
the  application  is  filed).  An  applicant 
would  then  be  required  to  respond 
regarding  willingness  to  negotiate  for 
trail  use  within  15  days  (or  within  60 
days  after  the  appUcation  is  filed).  For 
abandonments  covered  by  the  class 
exemption  at  subpart  F,  we  proposed  to 
continue  to  require  trail  use/rail  banking 
requests  to  be  filed  within  10  days  after 
Federal  Register  pubUcation  of  the 
exemption  and  public  use  requests  to  be 
filed  within  20  days  after  Federal 
Register  publication.  For  petitions  for 
individual  exemption,  we  proposed  to 
require  that  trail  use/rail  banking 
requests  and  public  use  requests  be  filed 
within  20  days  a^ter  Federal  Register 
publication  of  the  notice  of  the  filing  of 
the  petition  (40  days  from  the  filing  of 
the  petition).  For  both  class  exemptions 
and  petitions  for  exemption,  we 
proposed  to  require  the  rail  carrier  to 
respond  to  trail  use/rail  hanking 
requests  within  10  days  after  the  request 
is  filed. 

Commenters  have  for  the  most  part 
agreed  with  our  proposed  rules,  which 
we  will  adopt.  Some  have  sought 
additional  or  more  comprehensive 
changes  to  the  regulations  governing 


public  use  and  trail  use  conditions.  We 
vrill  not,  however,  address  those 
requests  here,  because  we  did  not  set 
out  in  this  proceeding  to  undertake  a 
detailed  reexamination  of  all  aspects  of 
our  handling  of  public  use  and  trail  use 
requests.  In  short,  our  purpose  in 
proposing  to  modify  these  due  dates 
was  to  find  a  way  to  complete  a  full 
record  as  early  as  practicable  to  expedite 
and  streamline  the  abandonment 
process. 

Finally,  several  commenters  suggest 
that  we  should  imdertake  a  "takings 
impUcation  assessment"  whenever  we 
issue  a  trail  condition,  pursuant  to 
Executive  Order  12630,  Governmental 
Actions  And  Interference  With 
Constitutionally  Protected  Property 
Rights.  See  53  FR  8859  (March  18, 
1988).  But,  as  the  ICC  had  explaiited, 
the  Executive  Order  applies  only  to 
executive  agencies,  and  not  to 
independent  agencies  like  the  ICC.^  The 
Executive  Order  does  not  apply  to  the 
Board,  which  was  created  as  the 
successor  agency  to  the  ICC 

7.  Notice  of  consummation.  To  arrive 
at  more  definitive  standards  to  be  used 
in  resolving  the  issue  of  when  an 
abandonment  has  been  consununated, 
or  fully  exercised,  we  proposed  in  the 
NPR  to  require  that  carriers  file  with  thf 
Board  a  notice  of  consummation,  and  to 
give  conclusive  effect  to  the  filing  of 
such  notice. '°  We  did  not  propose  a 
deadline  for  filing,  or  a  penalty  for 
failure  to  file.  We  indicated  that,  if  no 
notice  of  consummation  of 
abandonment  had  been  filed,  we  would 
continue  to  look  at  the  other  facts  and 
circiunstances  to  determine  if 
consummation  of  the  abandonment  had 
occurred. 

After  considering  the  comments,  we 
continue  to  believe  that  a  notice  of 
consummation  reqiiirement  would  help 
clarify  the  consummation  issue  and 
prevent  consummation  disputes  from 
arising  in  the  future.  Several 
commenters,  however,  criticize  our 


failiue  to  include  a  filing  deadline  in 
our  proposal,  on  groimc^  that  it  would 
leave  this  railroad  free  never  to 
consummate  an  abandonment  and  thus 
would  be  unfair  to  adjoining     "^ 
landowners  with  a  reversionary  interest 
in  the  right-of-way.  Based  on  the 
comments,  we  have  decided  to  set  a  1- 
yearlime  limit  by  which  time  a  railroad 
must  exercise  the  authority  to  abandon 
and  inform  us  that  it  has  done  so  by 
sending  us  a  consummation  notice.^' 
Accordingly,  our  final  rules  provide 
that,  if  after  1  year  from  the  date  of 
service  of  a  decision  permitting 
abandonment,  consummation  has  not 
been  effected  by  the  railroad's  filing  of 
a  notice  of  consummation— and  there 
are  no  legal  or  regulatory  barriers  to 
consummation  (i.e.,  outstanding 
conditions,  including  Trails  Act 
conditions) — ^the  authority  to  abandon 
will  automatically  expire.  That  means 
that  a  new  proceeding  would  have  to  be 
instituted  if  the  railroad  wanted  to 
abandon  the  line.'^ 

We  reject  the  suggestion  of  some 
commenters  that  we  should  not  adopt  a 
notice  of  consummation  requirement 
because  the  issue  of  when  abandonment 
has  been  consummated  has  been  settled 
by  Fritscb  v.  ICC,  59  F.3d  248  (DC.  Cir. 
1995),  cert,  denied,  116  S.  Ct.  1262 
(1996).  In  Fritsch.  the  court  held  that  a 
public  use  condition  imposed  under 
former  section  10906  (now  49  U.S.C 
10905)  did  not  prevent  consimimation 
of  the  abandonment  and  the  vesting  of 
reversionary  interests  in  the  right-of- 
way  in  the  circumstances  of  that  case. 
The  coiuls,  however,  have  expressly 
declined  to  read  Fritsch  as  holding  that 
abandomnenl  is  necessarily  triggered 
upon  a  showing  of  any  single  piece  of 


»  Burlington  Northern  Bailmad  Company— 
Aband.  Exemption— In  Skagit  County,  WA.  Docket 
No.  AB-6  (Sub.  No.  299X)  QCC  served  June  23, 
1989). 

«  While  the  Board  is  lodged  within  the 
Department  of  Transportation,  just  as  the  Federal 
Energy  Regulatory  Commission  is  lodged  within  the 
Department  of  Energy,  the  Board  was  created  es  an 
independent  establishment  of  the  United  States 
Government.  See  49  U.S.C  703(a). 

'"Until  1984,  the  KX  required  a  railroad  to  send 
the  agency  a  letter  confirming  that  it  had 
consummated  an  abandonment  within  1  y«ar  after 
the  abandonment  was  authorized.  Since  then,  some 
carriers  have  continued  to  send  in  these  letters. 
Moreover,  the  courts  have  considered  these  letters 
in  determining  whether  the  line  is  still  part  of  tCie 
interstate  rail  network,  and  thus  available  for 
interim  trail  use  under  16  U.S.C  1247(d),  or  public 
use  under  49  U.S.C  10905. 


■  ■  Several  parties  suggest  shorter  time  periods 
ranging  from  30  to  180  tiays.  AAR  support*  our 
initial  decision  to  have  no  time  perioKi  at  all,  noting 
that  a  railroad  may  have  reason  to  delay 
consummation  of  an  abandonment  for  a  substantial 
period  of  time.  We  believe  that  a  1-year  time  period 
is  appropriate.  That  time  period  ensures  that  the 
consummation  issue  will  not  be  left  open 
indefinitely.  At  the  same  time,  it  i»  long  enough  to 
give  carriers  that  do  not  want  to  exercise  their 
abandonment  authority  immediately  tin»  to  hold 
open  the  poesibility  that  new  shippers  will  seek  rail 
service  or  that  the  right-of-way  could  be  used  for 
interim  recreational  or  conservation  purpose*  under 
16  U.S.C  1247(d),  or  public  use  under  49  U.S.C 
1090S. 

'2  There  is  nothiiig  inconsistent  about  this 
approach  and  our  rules  that  pwrmit  states  to  acquire 
lines  that  have  not  been  fully  abandoned  upon  the 
mere  filing  of  a  notice.  Sm  49CFR  115a22.  If  the 
line  i*  acquired  during  the  first  year  after  we 
authorize  abandonment,  and  before  a  notice  of 
consummation  is  filed,  the  line  has  not  been  fully 
abandoned  and  can  be  acquired  under  our  rules. 
After  a  year  has  passed,  if  there  is  no  notice  of 
consummation,  the  railroad's  abandoiunent 
authority  lapises.  and  the  line  caimot  be  abandoned 
(or  acquired  by  a  state  or  any  one  else)  without 
further  authority  from  us. 
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evidence  indicative  of  an  intent  to 
abandon.  See  Conrail  v.  STB,  93  F-3d 
793,  799  (D.C.  Cir.  1996):  Biit\.  STB,  90 
F.3d  580,  588  n.l5  P.C.  Cir.  1996): 
(^antwood  Village  v.  Missouri  Pacific 
RR,  95  F.ad  654.  659  n.6  (8th  Cir.  1996). 
Moreover,  the  court  in  Fritsch 
essentially  viewed  the  railroad's  letters 
to  the  ICC  declaring  that  it  had 
abandoned  the  line  as  conclusive 
evidence  that  abandonment  had  been 
consummated,  therefore  depriving  the 
ICC  of  jurisdiction  to  impose  a  tndl 
condition.  See  59  F.3d  at  253.  Thus,  our 
adoption  of  a  notice  of  consimimation 
requirement  here  will  codify  that 
portion  of  the  court's  ruling  in  Fritsch 
and  prev«it  similar  disputes  from 
arising  in  the  future. 

Finally,  the  Oregon  and  Montana 
Departments  of  Transportation  suggest 
that  we  require  notices  of 
consummation  to  be  filed  with  the 
appropriate  state  agencies  (DOT,  Public 
Service  Qmunission)  as  well  as  with  us. 
We  will  grant  that  request,  and  require 
that  the  railroads  file  notices  of  * 
consummation  with  the  State  Public 
Service  Commission  (or  equivalent 
agency)  in  each  state  throiigh  which  the 
line  passes,  because  it  will  help  keep 
the  states  apprised  of  the  status  of  lines 
authorized  to  be  abandoned  and  is  not 
imduly  burdensome. 

8.  Certificate  of  abandonment.  Since 
the  ICCTA  does  not  specifically  require 
that  "certificates"  be  issued  when 
abandonment  applications  are  granted, 
in  the  NPR  we  proposed  to  dispense 
with  the  issuance  of  certificates  and 
instead  simply  issue  "decisions 
granting"  an  application^.  However,  we 
proposed  to  continue  to  refer  to 
"Certificates  of  Interim  Trail  Use  or 
Abandonment"  in  the  trail  use  context 
in  part  to  distinguish  an  application 
proceeding  from  an  exemption 
proceeding.  We  received  a  few 
comments  regarding  this  issue  but  no 
commenter  presents  strong  objections  to 
oxu  proposal.  Because  the  term 
"certificate"  is  widely  known  in  the 
trail  use  ctmtext,  we  will  continue  to 
use  it  for  trail  use  purposes  alone. 

9.  Contents  of  the  application.  In  the 
NPR,  we  initially  determined  that 
applicants  should  be  required  to  submit 
their  entire  case  as  part  of  the 
application.  We  then  indicated  that 
applicants  must  include  all  relevant 
workpapers  and  supporting  documents 
with  each  application.  AAR,  in  its 
comments,  objects  to  the  necessity  of 
supplying  all  workpapers  and 
supporting  documents.  It  argues  that 
thiis  would  be  a  step  backwvd  in  our 
effort  to  streamline  the  application 
process.  AAR  explains  that  difi'erences 
of  opinion  would  arise  concerning  what 


constitutes  "workpapers"  and  that  the 
gathering  of  all  materials  would  be  an 
unnecessary  burden  on  applicants  and 
produce  copious  docimients  with  little 
practical  use.  We  agree  with  the 
comments  and  emphasize  that  we  did 
not  intend  to  create  a  more  burdensome 
process  than  exists  today.  We  clarify 
that  what  we  meant  by  the  use  of  the 
word  "all"  was  that  we  expect  each 
applicant  to  submit  sufficient  (or  all  that 
the  appUcant  believes  is  necessary) 
workpapers  and  supporting  documents 
to  present  a  complete  or  prima  Cade 
case.  We  will  modify  the  regulations 
accordingly,  but  we  emphasize  that  the 
burden  id  on  the  applicant  to  show  that 
the  proposed  abandomnent  or 
discontinuance  is  in  the  public  interest. 

a.  Service  data.  In  the  NPR  we 
proposed  to  streamline  the  requirements 
for  abandonment  applications  by 
excluding  all  brahdi  line  (line  proposed 
for  abandonment)  service  data  for  time 
periods  prior  to  the  Base  Year  period, 
with  the  exception  of  data  on  changes 
in  train  service.  The  current  regulations 
require  data  for  the  2  preceding  calendar 
years  and  that  portion  of  the  current 
calendar  year  for  which  data  are 
available.  13 

We  also  proposed  changes  to  the 
service  ana  traffic  data  required  to  be 
provided  in  three  specific  areas.  First, 
we  proposed  that  the  carload  data  on 
the  line  would  have  to  show  only  the 
total  carloads  for  each  commodity 
group.  Second,  we  proposed  that  data 
pertaining  to  overhead  or  bridge  traffic 
would  have  to  be  included  only  if  the 
serving  carrier  wdhld  not  retain  this 
traffic  after  approval  of  the 
abandonment.  Finally,  we  proposed  that 
only  changes  in  train  service  in  the  last 
2  years  (instead  of  the  last  5  years) 
would  need  to  be  discussed. 

A  nimiber  of  commenters  raised 
concerns  about  the  proposed  exclusion 
of  historic  operational  data  in  the 
application.  Reasons  for  their  concern 
vary  but  include:  (1)  Base  Year  data 
could  be  intentionally  distorted:  (2) 
historical  calendar  year  evidence 
reflects  trends  in  rail  line  profitability; 
(3)  1  or  2  years  of  data  are  inadequate 
to  make  a  determination  on  the  viability 
of  a  rail  line;  and  (4)  without  the  data 
fiDm  past  periods,  it  will  be  difficult  to 
determine  if  intentional  downgrading 
has  occiured. 


■)  At  we  autad  in  the  NPR,  this  change  bad  been 
proposed  by  the  KX  in  a  notice  of  ptroposed 
rulemaJting  in  Abandomnent  Proceedings: 
Elimination  of  the  Revenue  and  Cost  Data  for  All 
Years  Prior  to  the  Base  Year  Period,  Ex  Parte  So. 
274  (Sub-No.  26)  (ICC  served  Nov.  9.  1992),  to 
reduce  the  reporting  burden  on  the  caniars. 
Comments  wete  received  but  a  final  rule  vraa  never 
iaaued. 


We  do  not  entirely  agree  with  the 
commenters  that  urge  that  there  is  a' 
need  fat  more  historical  data.  Under  our 
proposed  rules,  applicants  would  have 
to  include  and  discuss  changes  in  train 
sei^oe  for  the  last  2  years.  In  addition, 
applicants  would  also  be  required  to 
supply,  under  proposed  §  1152.22(e)(2), 
a  list  of  significant  shippers  and  their 
tonnage  and/ or  carload  data  for  the  last 
2  calendar  years  and,  under  proposed 
§  1152.22(c)(4),  total  carloads  by  each 
commodity  group  on  the  line  dining  the 
Base  Year,  litis  information  should  give 
protestants  sufficient  data  to  address 
aUeged  downgrading  and  the  other 
concerns  outlined  above. 

Nevertheless,  in  response  to 
commenters  and  their  concerns,  we 
have  decided  to  expand  our  traffic  data 
requirements  somewhat.  Specifically, 
the  data  required  for  significant  users 
imder  §  1152.22(e)(2)  of  our  final  rules 
will  include  the  tonnage  and  carloads  . 
for  each  commodity  group  for  the  last  2 
calendar  years,  any  part  of  the  current 
calendar  year  for  which  data  are 
available,  and  the  Base  Year.  In 
addition,  we  will  require  that  the  total 
tonnages  and  carloads  for  each 
commodity  group  originating  and/ or 
terminating  on  the  line  segment  (not 
limited  to  significant  users)  be  shown 
for  the  same  time  periods  as  those  for 
the  significant  users.  Consistent  with 
these  changes,  we  also  will  expand 
proposed  §  1152.22(c)(4)  to  require 
inclusion  of  total  tons  and  carloads  by 
each  commodity  group  on  the  line.  With 
these  changes,  we  believe  that  an 
application  will  contain  sufficient 
service  and  traffic  data  to  allow 
appropriate  analysis  of  all  issues 
relevant  to  service  on  the  subject  line. 

b.  Financial  data.  In  the  NPR,  we 
proposed  to  exclude  computations  for 
the  revenue  and  cost  data  developed  for 
the  branch  line  for  the  prior  2  calendar 
years  and  any  portion  of  the  current 
year.  Revenue  and  cost  data  would  be 
computed  only  for  the  Base  Year, 
Forecast  Year,  and  Subsidy  Year.  '* 

We  also  proposed  to  delete  the 
requirements  that  the  impact  of  the 
abandonment  on  the  carrier's  net 
railway  operating  income  (NROI)  for  the 
past  2  calendar  years  be  developed  and 
that  the  impact  on  the  NROI  of  other 
carriers  operated  under  common  control 
of  the  abandoning  railroad  be  submitted. 
In  addition,  we  proposed  to  delete  the 
requirement  that  the  railroad's  balance 
sheet  and  income  statements  be  filed. 

Commenters  voice  concern  regarding 
the  absence  of  financial  operating 
results  in  prior  years  and  object  to  the 


'*  These  changes  also  had  been  proposed  In  the 
lOCs  rulstnaking  in  Ex  Parte  No.  274  (Sub-No.  26). 
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proposal  to  delete  the  requirements 
cxmceming  NROI  and  the  filing  of 
balance  sheets  and  income  statements. 
They  make  the  same  argimients  against 
the  elimination  of  these  data  as  they 
make  regarding  the  elimination  of 
historic  service  data.  Regarding  common 
control,  some  commenters  argue  that  the 
financial  effect  of  abandonment  by  one 
"family"  member  affects  another.  Also, 
they  argue  that  financial  statements  are 
needed  because  they  show  the  overall 
financial  condition  of  the  applicant, 
which  can  be  important  in  the  Board's 
weighing  of  the  evidence  under  its 
public  convenience  and  necessity 
standard. 

We  do  not  believe  that  the  benefits  of 
requiring  a  carrier  to  submit  all  of  these 
data  justify  the  very  real  burden  on  the 
applicant  of  preparing  the  data.  Profits 
or  losses  on  a  line  segment  in  prior 
years  typically  do  not  provide  a  proper 
basis  on  whidi  to  judge  the  line's 
current  and  future  financial  viability. 
The  Board's  primary  measiues  of 
financial  condition  are  the  operations  in 
the  Base  Year  and  Forecast  Year,  which 
recognize  the  ciurrent  and  futiue 
financial  viability  of  the  line  segment. 
Moreover,  changes  in  traffic  are  in  most 
instances  the  main  cause  of  changes  in 
operating  results  from  a  profit  to  a  loss, 
and  necessary  traffic  information  is 
included  in  the  data  applicant  is 
required  to  file.  For  these  reasons,  we 
wul  not  make  the  requested  changes  to 
our  proposal. 

c.  Other  application  changes.  In  the 
NPR,  we  proposed  to  delete  the 
requirements  that  the  carrier  identify  in 
detail  the  sources  of  alternate 
transportation  available  and  describe  its 
efforts  to  solicit  traffic  on  the  line. 
Instead,  we  proposed  to  require  only  a 
general  description  of  alternative 
transportation  soiuces.  We  also 
proposed  that  the  carrier  no  longer  be 
required  to  describe  its  efforts  to  solicit 
traffic  on  the  branch  line  in  every  case, 
but  that  we  would  permit  the  carrier 
instead  to  provide  a  description  of  its 
efforts  if  it  believes  that  the  information 
would  aid  its  case  regarding  protestants' 
claims  of  either  potential  increases  in 
traffic  or  deliberate  downgrading. 
Comments  specifically  addressing  these 
points  were  unpersuasive.  Accordingly, 
we  will  incorporate  these  changes  in  our 
final  rules. 

d.  Summary.  We  will  adopt  in  our 
final  rules  the  modifications  discussed 
in  subparts  a-c  above.  We  believe  that 
the  information  required  to  be  provided 
in  the  appUcation,  along  with 
information  that  the  parties  already 
have,  or  may  readily  obtain,  will  afford 
all  interested  parties  a  fair  opportunity 
to  analyze  and  present  argument  on 


every  issue  relevant  to  the  abandonment 
process  that  is  related  to  the  above  data. 
Moreover,  we  remind  applicants  that 
the  burden  of  proof  in  these  proceedings 
remains  on  them,  and  that  they  may 
wish  to  provide  additional  data  widi 
their  applications  where  doing  so  would 
help  assiire  that  they  have  met  their 
baitlen  regarding  anticipated  challenges 
such  as,  for  example,  challenges 
claiming  deliberate  downgrading  of  the 
line. 

10.  Offers  of  financial  assistance.  As 
discussed  in  the  NPR.  in  addition  to  the 
time  limits  explained  above,  new  49 
U.S.C.  10904  contains  other  changes  in 
the  way  OF  As  are  handled.  Initially,  the 
Board  need  only  find  that  the  offeror  is 
a  financially  responsible  person  before 
the  negotiating  process  can  begin.  We 
proposed  to  revise  the  rules  accordingly. 
Under  new  section  10904,  the  Board  has 
30  days,  rather  than  60  as  before,  from 
the  date  requested  to  issue  a  decision 
estabUshing  the  conditions  and  amount 
of  compensation  for  the  purchase  or 
subsidy  of  the  line.  To  meet  the  new 
deadline,  we  proposed  to  reqxiire  the 
requesting  party  to  submit  its  case  in 
chief  at  the  time  it  makes  its  request  and 
to  serve  the  other  party(ies)  with  a  copy 
by  overnight  mail.  The  other  partyCies) 
would  have  5  days  firom  the  date  of 
filing  to  file  a  reply.  As  before,  we 
proposed  that  our  new  rules  would 
automatically  stay  the  effective  date  of 
(or  revoke  as  necessary  for  a  class 
exemption)  the  imderlying 
abandonment  decision.  We  will  adopt 
these  changes  in  our  final  rules.  The 
final  rules  also  continue  to  provide  that, 
if  a  request  to  set  terms  and  conditions 
is  not  made  to  the  Board,  a  decision 
making  the  underlying  abandonment 
approval  (or  exemption)  effective  would 
be  served  within  10  days  of  the  due  date 
for  making  the  request. 

The  statute  now  places  a  1-year  limit 
on  operating  subsidies  imposed  by  the 
Boaiti,  unless  otherwise  mutually 
agreed  by  the  parties.  As  a  result,  we 
proposed  in  the  NPR  that:  (1)  Subsidy 
agreements  imposed  by  the  Board 
would  end  after  1  year,  and  (2)  beyond 
this  period  any  subsidy  would  be 
strictly  a  contractual  agreement  between 
the  carrier  and  the  sul»idizer  without 
the  involvement  of  the  Board. 

Also  regarding  subsidies,  we 
proposed  that  the  new  rules  continue  to 
provide  for  interim  financial  status 
reports,  as  presently  included  in  the 
abandonment  regulations.  However, 
with  certain  exceptions,  the  subsidizer's 
final  responsibility  would  be  limited  to 
a  maximum  of  15%  over  the  agreed-to 
amount  of  the  operating  subsidy.  The 
exceptions  would  be:  (1)  If  the 
subsidizer  is  notified  of  a  higher  amoimt 


within  the  first  10  months  of  the 
agreement;  and  (2)  the  increase  results 
from  an  expanse  that  has  been 
preapproved  by  the  subsidizer.  We 
explained  in  the  NPR  that  we  believed 
that  the  limitation  is  needed  to  provide 
a  degree  of  certainty  to  a  party  that  seeks 
to  subsidize  operation  of  a  line 
approved  for  abandoiunent.  Our  final 
rules  include  all  of  these  provisions. 
We  have  considered  the  concern  of 
some  commenters  regarding  the 
sb  Jrtening  of  the  12()-day  statutory 
period  for  submission  of  OFAs  when  an 
abandonment  is  granted  by  decision 
issued  sooner  thcui  110  days  after  the 
application  is  filed.  (Our  imiform 
schedide  provides  tiiat  in  such  cases  the 
OFA  will  be  due  10  days  after  service 
of  the  decision  granting  the  applicaticHi. 
which  could  be  sooner  than  4  months 
after  the  application  is  filed.)  However, 
given  QUI  goal  of  expediting  the  process 
where  possible,  we  have  decided  not  to 
change  our  proposed  Uniform  Schedule. 
We  recognize  that  49  U.S.C.  10904(c) 
sets  4  months  as  the  outer  limit  for  the 
filing  of  OFAs.  At  the  same  time,  we 
beUeve  that  the  expanded  notice  that 
will  be  provided  at  the  outset  of 
abandonment  proceedings  imder  our 
new  rules  typically  wUl  allow  adequate 
time  for  parties  to  consider  filing  an 
OFA,  and  marshal  the  funds  necessary 
to  do  so,  within  the  Uniform  Time 
Frames,  even  if  in  some  cases  this 
results  in  something  less  than  the  full  ^■ 
120  day  period  to  ^e  an  OFA. 
Accordingly,  we  do  not  read  the  statute 
to  require  that  we  delay  in  all  cases 
abandonment  proceedings  that  can  be 
decided  in  less  time  than  the  full  110   > 
days.  However,  in  light  of  the  time 
fi«mes  in  49  U.S.C.  10904(c).  parties 
that  can  show  that  they  would  be 
materially  prejudiced  by  having  less 
than  the  full  4  months  may  petition  the 
Board  for  the  full  time  provided  by  the 
statute  for  application  proceedings." 
In  addition,  RTC  contends  that  we 
should  retain  the  requirement  that,  in 
addition  to  being  made  by  a  financially 
responsible  person,  the  offer  must  be 
"bona  fide."  RTC  requests  that  we 
include  such  language  in  the 
regulations.  We  find  no  merit  in  RTC's 
request.  New  49  U.S.C.  10904  clearly 
does  not  retain  that  aspect  of  the  prior 
statute.  "Accordingly,  we  will  not  add 
such  a  requirement  in  our  regulations. 
Our  final  rules  adopt  the  changes 
proposed  in  the  HPR. 

11.  Return  on  investment.  In  the  NPR, 
we  stated  that  we  beUeved  several 
problem  areas  existed  with  the  rules  for 
estabUshing  return  on  investment.  To 
address  these  issues,  we  proposed 


•>  PartiM  may  seek  relief  under  49  CFR  part  1117, 
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various  changes  regarding  the 
detennination  of  the  net  liquidation 
value  (NLV)  of  road  properties  on  the 
branch  line,  a  component  used  in 
calculating  retiun  on  investment  These 
proposed  changes  involved  the 
inclusion  of  assets  with  negative  net 
salvage  values,  adjustments  to  right-of- 
way  land  values,  and  the  bases  used  to 
value  rieht-of-way  land. 

Very  few  comments  were  received 
regarding  these  proposed  changes. 
However,  AAR  has  raised  concerns 
about  the  proposed  inclusion  of 
negative  salvage  values  for  those  assets 
where  the  cost  of  dismantling  exceeds 
the  value  of  the  jzurtenals  salvaged. 
There  are  three  situations  where  this 
value  has  implications.  These  situations 
are:  (1)  Calculation  of  the  operating  and 
economic  loss  on  the  line,  i.e..  the 
merits  of  the  appHcation;  (2)  the 
continuation  subsidy  payment 
calculation;  and  (3)  selling  price  in  OFA 
purchase  determinations. 

Regarding  the  merits  of  the 
application,  a  negative  return  on  value 
would  distort  the  loss  from  operations 
being  borne  by  the  serving  railroad.  This 
could,  according  to  AAR,  resxilt  in  the 
application  being  denied. 

AAR  also  is  concerned  that  inclusion 
of  a  negative  NLV  and  a  negative  return 
on  properties  would  reduce  the  subsidy 
amount  below  the  operating  loss  being 
incurred  by  the  serving  carrier. 
Additionally,  AAR  states  that  in  OFA 
proceedings  a  negative  value  for  the 
properties  could  result  in  an  artificially 
low  value  being  placed  on  the  assets 
that  are  to  be  piuchased.  This  situation, 
it  claims,  would  also  reverse  the  burden 
of  proof  from  the  offeror  to  the  railroad 
in  proving  the  value  of  the  line's  assets. 

m  light  of  the  concerns  of  AAR  as  to 
the  potential  implications  of  including 
both  a  negative  NLV  and  calculating  a 
negative  return  on  value,  we  have  made 
appropriate  changes  to  our  proposed 
regulations  regarding  the  calculation  of 
subsidy  pajrments  or  purchase  price  in 
OFA  proceedings. 

First,  to  amplify  what  we  said  in  the 
NPR,  no  asset  on  the  branch  line  will 
have  a  negative  value  unless  the  railroad 
intends  to  remove  the  structure,  or  it  is 
proven  by  protestants,  that  the  structure 
must  be  dismantled  to  comply  with  a 
Federal  law,  state  law,  or  a  local  • 
ordinance. 

Moreover,  in  assessing  the  merits  of 
the  application,  if  a  negative  value 
results  for  the  composite  NLV  of  all 
branch  Une  properties,  the  negative 
value  wiU  be  inserted  in  the  submission 
of  the  Forecast  Year  revenue  and  cost 
data,  Exhibit  1  to  the  application. 
However,  the  return  on  value  will  be 
calculated  at  zero.  This  will  allow  the 


Board  to  compare  the  loss  from 
o]}erations  with  the  negative 
opportAmity  cost  of  the  railroad.  The 
cost  to  the  railroad  for  dismantling  the 
structiue(s)  is  recognized  by  the  Board 
as  a  one  time  expense  whereas  the 
operating  loss  will  reoccur  each  year,  if 
nothing  changes. 

We  will  amend  §  1152.34  of  the 
proposed  regulations  to  include  changes 
in  developing  the  NLV  of  road  property 
and  the  return  on  value  requested  by 
AAR.  Under  owe  final  rules,  in 
calculating  a  coutinuation  subsidy 
payment,  assets  with  negative  value  will 
be  handled  in  the  following  manner. 
Any  individual  asset  with  a  negative 
value  will  be  valued  at  zero.  The 
balance  of  the  assets  will  have  their 
NLV  calculated  in  the  normal  manner. 
A  continuation  subsidy  must  recognize 
the  line  segment  as  a  going  concern  and 
a  retiun  should  be  earned  by  the 
railroad  on  those  assets  with  value. 
Under  no  circumstances  will  the 
subsidy  payment  be  less  than  the  loss 
from  operations  incurred  by  the  railroad 
fitim  providing  service  on  the  line. 

WiUi  regard  to  OFAs  to  purchase  a 
line  segment,  the  NLV  of  the  line's 
assets  will  be  determined  in  the  same 
manner  as  that  used  in  calculating 
continuation  subsidy  payments. 

Finally,  AAR  favors  the  use  of  the 
comparable  sales  method  for  valuing 
real  estate.  We  reject  that  approach,  as 
the  ICC  did  in  the  past.  Accordingly,  the 
proposed  rules  will  be  adopted 
concerning  this  issue. 

12.  Holding  gains  and  losses.  In  the 
NPR,  we  proposed  the  use  of  the  Gross 
Domestic  Product  as  a  replacement  for 
the  Gross  National  Product  used  in 
estimating  holding  gains  and  losses 
(computed  for  freight  cars,  locomotives, 
and  road  property  accoimts).  We 
suggested  this  change  to  bring  our  rules 
in  line  with  the  current  measiues  used 
at  the  U.S.  Department  of  Commerce, 
Bureau  of  Economic  Analysis. 
Commenters  generally  approve  of  this 
modification,  and  we  will  include  it  in 
our  final  regulations. 

13.  Appendix  listing  of  carriers  and 
AB  numbers.  In  the  NPR,  we  proposed 
to  delete  the  Appendix  to  part  1152  that 
lists  carriers  and  their  assigned  AB 
numbers.  We  preliminarily  concluded 
that  the  list  serves  no  useful  purpose, 
noting  that  interested  persons  could 
instead  contact  the  Board's  Office  of  the 
Secretary  if  they  have  a  need  to 
ascertain  a  particular  carrier's  assigned 
AB  number. 

The  lack  of  comments  regarding  this 
change  confirms  oLir  preliminary 
conclusion  that  the  listing  does  not 
continue  to  serve  a  useful  purpose. 


Accordingly,  it  will  be  deleted  from  part 
1152  as  proposed. 

14.  Filing  fees.  Several  commenters 
address  the  issue  of  filing  fees. 
However,  we  will  not  address  those 
comments  here  as  fees  issues  were 
considered  and  resolved  by  the  Board  in 
Regulations  Governing  Fees  for  Service, 
1  S.T.B.  179  (1996). 

SmaU  Entities 

In  the  NPR,  we  sought  comments  on 
our  preliminary  conclusion  that  these 
regulations,  if  adopted,  would  not  have 
effects  on  small  entities  that  should  be 
considered  in  a  regiilatory  flexibility 
analysis.  No  comments  provided 
information  showing  that  there  would 
be  significant  effects  on  small  entities. 
Accordingly,  the  Board  certifies  that 
these  rules  will  not  have  a  significant 
economic  effect  on  a  substantial  number 
of  small  entities.  They  should  result  in 
streamlining,  improving,  and  updating 
the  abandonment  process  while 
ensuring  the  opportimity  for  full  public 
participation  in  our  proceedings. 

EnvirtMimental  Finding 

This  action  will  not  significantly 
afiisct  either  the  quality  of  the  human 
environment  or  tlxe  conservation  of 
energy  resources. 

ListttfSubiects 

49  CPR  Part  1105 

Environmental  impact  statements. 
Reporting  and  recordkeeping 
requirements. 

49CFR  Part  1152 

Administrative  practice  and 
procedure,  Conservation,  Environmental 
protection.  National  forests,  National 
parks.  National  trails  system.  Public 
lands-grants.  Public  lands  rights-of-way, 
Railroads,  Recreation  and  recreation 
areas.  Reporting  and  recordkeeping 
requirements. 

Decided:  December  9, 1996. 

By  the  Board,  Chairman  Moi-gan,  Vice 
Chairman  Simmons,  and  Commissioner 
Owen. 

Veraon  A.  WUUaau, 

Secretary. 

For  the  reasons  set  forth  in  the 
preamble,  title  49,  chapter  X,  parts  1105 
and  1 1 52  of  the  Code  of  Federal 
Regulations  are  amended  as  follows: 

PART  1105— PROCEDURES  FOR 
IMPLEMENTATION  OF 
ENVIRONMENTAL  LAWS 

1.  The  authority  citation  for  part  1105 
is  revised  to  read  as  follows: 

Authority:  S  U.S.C  553  and  559;  16  U.S.C 
470f,  1451.  and  1531;  42  U.S.C  4332  and 
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6362(b);  and  49  U.S.C  701  note  (1995) 
(section  204  of  the  I(X  Tennination  Act  of 
1995).  721(a),  10502,  and  10903-10905. 

2.  Section  1105.7  is  amended  as 
follows: 

a.  In  paragraph  (a),  after  the  words 
"must  submit"  add  the  words  "to  the 
Boaid"; 

b.  In  paragraph  (a),  after  the  words 
"notice  of  exemption"  add  the  words  ", 
except  as  provided  in  paragraph  (b)  for 
abandonments  and  discontinuances"; 

c.  Paragraph  (b),  introductory  text  is 
revised; 

d.  In  paragraph  (b)(ll)  the  last 
sentence  is  removed; 

e.  Paragraph  (c),  first  sentence,  after 
the  words  "to  the  agencies  listed"  add 
the  words  "and  witbin  the  time  period 
specified"; 

f.  In  paragraph  (c)  the  third  sentence 
is  removed. 

The  revision  to  the  introductory  text 
in  paragraph  (b)  reads  as  follows: 

{1106.7    EnvlronnMntat  reports.   .       . 

•  •        •        *        • 

(b)  At  least  20  days  prior  to  the  filing 
with  the  Board  of  a  notice  of  exemption, 
petition  for  exemption,  or  an 
application  for  abandonment  or 
diiscontinuance,  the  applicant  must 
serve  copies  of  the  Environmental 
Report  on: 

•  •        *        •        • 

3.  In  §  1105.8.  paragraph  (c)  is  revised 
to  read  as  follows:  °^ 

I110&8    Htotortc  Reports. 

(c)  Distribution.  The  applicant  must 
send  the  Historic  Report  to  the 
appropriate  State  Historic  Preservation 
C^certs).  preferably  at  least  60  days  in 
advance  of  filing  the  application, 
petition,  or  notice,  but  not  later  than  20 
days  prior  to  filing  with  the  Board. 


fllOS.12    [Amended) 

4.  Section  1105.12,  the  appendix,  is 
amended  as  follows: 

a.  In  the  first  paragraph  of  the  sample 
newspaper  notice  for  out-of-service 
abandonment  exemptions  after  the 
words  "(station  name),"  add  the 
following  words:  "which  traverses 
through  United  States  Postal  Service  ZIP 
Codes  (ZIP  Codes)." 

b.  In  the  first  paragraph  of  the  sample 
newspaper  notice  for  petitions  for 
abandonment  exemptions,  after  the 
words  "(station  name),"  add  the 
following  words:  "which  traverses 
through  United  States  Postal  Service  ZIP 
Codes  (ZIP  Codes)." 

5.  Part  1152  is  revised  to  read  as 
follows: 


PART  1152— ABANDONMENT  AND 
DISCONTINUANCE  OF  RAIL  LINES 
AND  RAIL  TRANSPORTATION  UNDER 
49  U.S.C.  10903 

Subpart  A— General 

Sec. 

1152.1  Purpose  and  scope. 

1152.2  Definitions. 

Subpart  B— System  Diagram 

1152.10  System  diagram  map. 

1 1 52. 1 1  Description  of  lines  to  accompany 
the  system  diagram  map  or  infonnation 
to  be  contained  in  the  narrative. 

1152.12  Filing  and  publication. 

1152.13  Amendment  of  the  system  diagram 
map  or  narrative. 

1152.14  Availability  of  data. 

1152.15  Reservation  of  jurisdiction. 

Subpart  C— Procedures  Governirtg  Notice, 
Applications,  Financial  Assistance, 
Acquisition  for  PuMic  Use,  and  Trail  Use 

1152.20  Notice  of  intent  to  abandon  or 
discontinue  service. 

1152.21  Form  of  notice. 

1152.22  Contents  of  application. 

1152.23  (Reserved] 

1152.24  Filing  and  service  of  application. 

1152.25  Participation  in  abandonment  or 
discontinuance  proceedings. 

1152.26  Board  determination  imder  49 
U.S.C  10903. 

1152.27  Financial  assistance  procedures. 

1152.28  Public  use  procedures. 

1152.29  Prospective  use  of  rights-of-way  for 
interim  trail  use  and  rail  banking. 

Subpart  D— Standards  for  Determining 
Costs,  Revenues,  and  Return  on  Value 

1152.30  General. 

1152.31  Revenue  and  income  attributable  to 
branch  lines. 

1152.32  Calculation  of  avoidable  costs. 

1152.33  Apportionment  rules  for  the 
assignment  of  expenses  to  on-bianch 
costs. 

1 152.34  Return  oa  investmrait 

1152.35  [Reserved] 

1152.36  Submission  of  revenue  and  cost 
data. 

1152.37  Financial  status  reports. 

Subpart  C    [Reserved] 

Subpart  F— Exempt  Abandonments  and 
DlsconUnuanoes  of  Service  and  Trackage 


1152.50    Exempt  al>andonment8  and 

disoontinuaaoes  of  service  and  trackage 
rights. 

Subpart  G— Special  Eulas  AppUcabk  to 
Petitions  Cor  AbandoomMits  or 
DiscontinnannM  of  Service  or  Trackage 
Rights  Filed  Under  tlie  49  U.S.C  10502 
Enmptim  Procedure 

1152.60    Special  rules. 

Authority:  5  U.S.C  553.  559.  and  704;  11 
U.S.Q  1170;  16  U.S.C  1247(d)  and  1248;  and 
49  U.S.C  701  note  (1995)  (section  204  of  the 
ICC  Termination  Act  of  1995),  721(a),  10502, 
10903-10905,  and  11161. 


Subpart  A— 0«neral 

§1152.1    Purpose  and  scope. 

(a)  49  U.S.C  10903  et  seq.  governs 
abandonment  of  rail  lines  and 
discontinuance  of  rail  service  by 
common  carriers.  Section  10903(d) 
provides  that  no  line  of  railroad  may  be 
abandoned  and  no  rail  service 
discontinued  unless  the  Board  finds  that 
the  present  or  futtue  public  convraiience 
and  necessity  require  or  permit  the  " 
abandonment  or  discontinuance. 

(b)  Pari  1152  contains  regulations 
governing  abandonment  of,  and 
discontinuance  of  service  over,  rail 
lines.  This  part  also  sets  forth 
procedures  for  providing  financial 
assistance  to  assure  continued  rail 
freight  service  under  49  U.S.C  10904, 
for  acquiring  rail  lines  for  alternate 
public  use  under  49  U.S.C.  10905,  and 
for  acquiring  or  using  a  rail  right-of-way 
for  interim  trail  use  and  rail  banking. 

11152.2    Definitions. 

Unless  otherwise  provided  in  the  text 
of  the  regulations,  the  following 
definitions  apply  in  this  part: 

(a)  Account  means  an  accoiuit  in  the 
Board's  Unifohn  System  of  Accounts  for 
Railroad  Companies  (49  CFR  part  1201). 

(b)  Act  means  the  ICC  Termination 
Act  of  1995  (Pub.  L.  104-88. 109  Stat. 
803).  as  amended. 

(c)  Base  Year  means  the  latest  12- 
month  period,  ending  no  earlier  than  6 
months  prior  to  the  filing  of  the 
abandonment  or  discontinuance 
application,  for  which  data  have  bem 
collected  at  the  branch  level  as 
preslcribed  in  §  1152.30(b). 

(d)  Board  means  the  Surface 
Transportation  Board. 

(e)  Branch  means  a  segment  of  line  for 
which  an  application  for  abandonment 
or  discontinuance,  pursuant  to  49  U.S.C. 
10903,  has  been  filed. 

(f)  Carrier  means  a  railroad  company 
or  the  trustee  or  trustees  of  a  railroad 
company  subject  to  regtilation  imder  49 
U.S.C.  Subtitle  IV,  chapter  105. 

(g)  Designated  state  agency  means  the 
'  instnunentality  created  by  a  state  or 

designated  by  appropriate  authority  to 
administer  or  coordinate  its  state  rail 
plan. 

(h)  Forecast  Year  means  the  12-month 
period,  begiiming  with  the  first  day  of 
the  month  in  which  the  application  is 
filed  with  the  Board,  for  which  future 
revenues  and  costs  are  estimated. 

(i)  Fonn  R-1  means  the  railroad's 
annual  report  filed  with  the  Board  in 
accordance  with  the  requiremmts  of  40 
U.S.C.  11145. 

(j)  Offeror  means  a  shipper,  a  state, 
the  United  States,  a  local  or  regional 
transportation  authority,  or  any 


67884    Federal  Register  /  Vol.  61,  No.  248  /  Tuesday,  December  24.  1996  /  Rules  and  R^ulations 


financially  responsible  person  offering 
rail  service  continuation  assistance 
under  49  U.S.C.  10904. 

(k)  URCS  means  the  Uniform  Railroad 
Costing  System. 

(1)  Significant  user  means:  (1)  Each  of 
the  10  rail  patens  which  originated 
and/or  received  the  largest  number  of 
carloads  (or  each  patron  if  there  are  less 
than  10):  and 

(2)  Any  other  rail  patron  ^lich 
originated  and/or  received  50  or  more 
carloads,  on  the  line  proposed  for 
abandonment  or  discontinuance,  during 
the  12-month  period  preceding  the 
month  in  which  notice  is  given  of  the 
abandonment  or  discontinuance 
application.  * 

(m)  Subsidy  year  means  any  12-month 

Eriod  for  which  a  subsidy  agreement 
s  been  negotiated  and  is  in  operation. 

Subpart  B— System  Diagram 

11152.10    Systam  diagram  map. 

(a)  Each  carrier  shall  prepare  a 
diagram  of  its  rail  system  on  a  map, 
designating  all  lines  in  its  system  by  the 
categories  established  in  paragraph  (b) 
of  this  section.  A  Class  QI  carrier  shall 
either  prepare  the  aforementioned  map 
of  its  rail  system  or  file  only  a  narrative 
description  of  its  lines  that  provides  all 
of  the  information  required  in  this 
subpart. 

(b)  All  lines  in  each  carrier's  rail 
system  shall  be  separated  into  the 
following  categories: 

(1}  All  lines  or  portions  of  lines  which 
the  carrier  anticipates  will  be  the  subject 
of  an  abandonment  or  discontinuance 
application  to  be  filed  within  the  3-year 
period  following  the  date  upon  which 
the  diagram  or  narrative,  or  any 
amended  diagram  or  narrative,  is  filed 
with  the  Board; 

(2)  All  lines  or  portions  of  lines  which 
are  potentially  subject  to  abandonment, 
defined  as  those  which  the  carrier  has 
imder  study  and  believes  may  be  the 
subject  of  a  future  abandonment 
application  because  of  either  anticipated 
operating  losses  or  excessive 
rehabilitation  costs,  as  compared  to 
potential  revenues; 

(3)  All  lines  or  portions  of  lines  for 
which  an  abandonment  or 
discontinuance  application  is  pending 
before  the  Board  on  the  date  upon 
which  the  diagram  or  narrative,  or  any 
amended  diagram  or  narrative,  is  filed 
with  the  Board; 

(4)  All  lines  or  portions  of  lines  which 
are  being  operated  under  the  rail  service 
continuation  provisions  of  49  U.S.C. 
10904  (and  former  49  U.S.C  10905)  on 
the  date  upon  which  the  diagram  or 
narrative,  or  any  ainended  diagram  or 
narrative,  is  filed  With  the  Board;  ai^ 


(5)  All  other  lines  or  portions  of  lines 
which  the  carrier  owns  and  operates, 
directly  or  indirectly. 

(c)  The  system  diagram  map  shall  be 
color-coded  to  show  the  5  categories  of 
lines  as  follows: 

(1)  Red  shall  designate  those  lines 
described  in  %  llS2.10(b)(l); 

(2)  Green  shall  designate  those  lines 
described  in  §  1152.10(b)(2): 

(3)  Yellow  shall  designate  those  lines 
described  in  §  1152.10^](3): 

(4)  Brown  shall  designate  those  lines 
described  in  §  1152.100>)(4):  and 

(5)  Black  or  dark  blue  shall  designate 
those  lines  described  in  §  1152.10(b)(5). 

(d)  The  system  diagram  map  shall  also 
identiiy,  and  shall  be  drawn  to  a  scale 
sufficient  to  depict  clearly,  the  location 
of: 

(1)  All  state  boundary  lines; 

(2)  Boundaries  of  every  coimty  in 
which  is  sit\iated  a  rail  line  owned  or 
operated  by  the  carrier  which  is  listed 
in  categories  1  thru  4  (§  1152.10(b)(1) 
thru  (4)): 

(3)  Every  Standard  Metropolitan 
Statistical  Area  (SMSA)  any  portion  of 
which  is  located  within  5  air  miles  of  a 
rail  line  owned  or  operated  by  the 
carrier;  and 

(4)  Every  dty  outside  an  SMSA  which 
has  a  population  of  5,000  or  more 
persons  (according  to  the  latest 
published  United  States  census  reports) 
and  which  has  any  portion  located 
within  5  air  miles  of  a  rail  line  owned 
or  operated  by  the  carrier.  A  series  of 
interrelated  maps  may  be  used  where 
the  system  serves  a  very  large  or 
congested  area.  An  explanation  of  the 
interrelationship  must  be  furnished. 

11152.11    Description  of  lines  to 
accompany  the  system  diagram  map  or 
Inf oimation  to  Im  contained  in  tt>e  narrative. 

Each  carrier  required  to  file  a  system 
diagram  map  or  narrative  shall  Ust  and 
describe,  separately  by  category  and 
within  each  category  by  state,  all  lines 
or  portions  of  lines  identified  on  its 
.  system  diagram  map  or  to  be  included 
in  its  narrative  as  falling  within 
categories  1  timi  3  (§  1152.10(b)(1)  thru 
(3))  as  follows: 

(a)  Carrier's  designation  for  each  line 
(for  example,  the  Zanesville  Secondary 
Track): 

(b)  State  or  states  in  which  each  line 
is  located; 

(c)  County  or  coimties  in  which  each 
line  is  located; 

(d)  Mile(>osts  delineating  each  line  or 
portion  of  line;  and 

(e)  Agency  or  terminal  stations 
located  on  each  line  or  portion  of  line 
with  milepost  designations.   .         -     ' 


11152.12    Fiiingandpufoiication. 

(a)  Each  carrier  required  to  file  a 
system  diagram  map  or  a  narrative  shall 
file  with  the  Board  three  copies  of  a 
complete  and  up-dated  color-coded 
system  diagram  map  or  narrative 
(identified  by  its  "AB  number")  and  the 
accompanying  line  descriptions  in 
conformance  with  the  filing  and 
pubUcation  requirements  of  this  section. 
If  a  revised  map  or  narrative  is  filed,  the 
line  descriptions  for  the  lines  which 
were  revised  must  be  filed. 

(b)  The  color-coded  system  diagram 
map  or  narrative,  any  amendments,  and 
accompanying  line  descriptions  shall  be 
served  upon  the  Governor,  the  public 
service  commission  (or  equivalent 
agency)  and  the  desigpiated  state  agency 
of  each  state  within  which  the  carrier 
operates  or  owns  a  line  of  railroad. 

(c)  The  carrier  shall:  (1)  Publish  in  a 
newspaper  of  general  circulation  in  each 
county  containing  category  1  through  3 
lines  or  lines  being  revised,  a  notice 
containing: 

(i)  A  black-and-white  copy  of  the 
system  diagram  map  (or  a  portion  of  the 
map  clearly  depicting  its  lines  in  that 
county):  and 

(ii)  A  description  of  each  line  (in  the 
case  of  Class  in  carriers  only  the  line 
description  is  required): 

(2)  Post  a  copy  of  the  newspaper 
notice: 

(i)  In  each  agency  station  or  terminal 
on  each  line  in  categories  1  through  3 
and  on  each  line  which  has  been 
revised;  or 

(ii)  If  there  is  no  agency  station  on  the 
line,  at  any  station  through  which 
business  for  the  line  is  received  or 
forwarded; 

(3)  Furnish,  at  reasonable  cost,  upon 
request  of  any  interested  person,  a  copy 
of  its  system  diagram  map  (either  color-^ 
coded  or  black-and-vdiite)  or  nairative; 
and 

(4)  Notify  interested  persons  of  this 
availability  through  its  publication  in 
the  appropriate  county  newspaper. 

(d)  Each  carrier  required  to  file  a 
system  diagram  map  or  narrative  shall 
file  with  the  Board  an  affidavit  of 
service  and  publication  stating  the  date 
each  was  accomplished.  A  copy  of  each 
newspaper  notice  published  shJall  be 
attached  to  the  affidavit.  The  effective 
date  of  the  filing  of  the  initial  system 
diagram  map  or  narrative  and  each 
amended^system  diagram  map  or 
narrative  as  required  in  paragraph  (a)  of 
this  section  shall  be  deemed  to  be  the 
date  upon  which  the  Board  receives  the 
affidavit  required  in  this  paragraph. 

(e)  The  Board  shall  require 
republication  of  the  notice  if  it  is  found 
to  be  inadequate. 
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f11S2.13    AmwMtfiMntofttMsystMn 
dtagram  map  or  narrathM. 

(a)  Each  carrier  shall  be  responsible 
for  maintaining  the  continuing,  accuracy 
of  its  system  diagram  map  and  the 
accompanying  Ikie  descriptions  or 
narrative.  Amendments  may  be  filed  at 
any  time  and  will  be  subject  to  all 
carrier  filing  and  publication 
requirements  of  §  1152.12. 

(b)  By  March  24, 1997,  each  carrier 
shall  file  with  the  Board  a  revised  and 
updated  color-coded  system  diagram 
map  and  line  descriptions  or  narrative 
which  shall  be  subject  to  the  filing  and 
publication  requirements  of  §  1152.12. 
Thereafter,  each  carrier  shall  file 
amendments  as  line  designations 
change  and  update  its  map  or  narrative, 
as  appropriate.  Also,  each  carrier  shall 
file  an  updated  or  amended  map  or 
narrative  upon  order  of  the  Board.  Each 
new  rail  carrier  shall  comply  with  the 
requirements  of  this  subsection  within 
60  days  after  it  becomes  a  carrier. 

(c)  Tlie  Board  will  reject  an 
abandonment  or  discontinuance 
application  filed  by  a  rail  carrier  if  any 
part  of  the  application  includes  a  line 
that  has  not  been  identified  and 
described,  by  amendment  or  otherwise, 
on  the  carrier's  system  diagram  map  or 
narrative,  as  appropriate,  as  a  line  in 
category  1  (§  1152.10(b)(1))  for  at  least 
60  days. 


S  1152.14   Availability  Of 

Each  carrier  shall  provide  to  the 
designated  state  agency,  upon  request, 
information  concerning  the  net 
liquidation  value  (as  defined  in 
§  1152.34(c))  of  any  line  placed  in 
category  1  (§  1152.10(b)(1))  on  its  system 
diagram  map  or  narrative  together  with 
a  description  of  such  a  line  and  any 
appurtenant  facilities  and  of  their 
condition. 

11152.15    Reservation  of  Jurisdiction. 

49  U.S.C.  10903(c)(1)  authorizes  the 
Board,  at  its  discretion,  to  provide  for 
designation  of  lines  as  "potentially 
subject  to  abandoiunent"  imder 
standards  which  vary  by  region  of  the 
United  States,  by  railroad,  or  by  group 
of  railroads.  The  Board  expressly 
reserves  the  right  to  adopt  such  varying 
standards  in  the  futute.  :    '" 

Subpart  C— Prbeeduraa  Qoveming 
Notice,  Applications,  Rnancial 
Assistance,  Acquisition  for  PulMc  Use, 
andlrailUsa 

§1152.20    Notice  of  IntMit  to  abandon  or 
(flscontinue  sarvloa. 

(a)  Filing  and  publication 
requirements.  An  applicant  shall  give 
Notice  of  Intent  to  file  an  abandonment 
or  discontinuance  application  by 


complying  with  the  following 
procedures: 

(1)  Filing.  Applicant  must  serve  its 
Notice  of  Intent  on  the  Board,  by 
certified  letter,  in  the  format  prescribed 
in  §  1152.21.  The  Notice  shall  be  filed 
in  accordance  with  the  time 
requirements  of  paragraph  (b)  of  this 
section. 

(2)  Serrice.  Applicant  must  serve,  by 
first-class  mall  (unless  otherwise 
specified),  its  Notice  of  Intent  upon: 

(i)  Siraificant  users  of  the  line; 

(ii)  The  Governor  (by  certified  mail)  of 
each  state  directly  affected  by  the 
abandonment  or  discontinuance; 

(iii)  The  Public  Service  Commission 
(or  equivalent  agency)  in  these  states; 

(iv)  The  designated  state  agency  in 
these  states: 

(v)  The  State  Cooperative  Extension 
Service  in  these  states; 

(vi)  The  U.S.  Department  of 
Transportation  (Federal  Railroad 
Administration); 

(vii)  Department  of  Defense  (MiUtary 
Traffic  Management  Command, 
Transportation  Engineering  Agency, 
Railroads  for  National  IDefense 
Program); 

(viii)  The  U.S.  Department  of  Interior 
(Recreation  Resources  Assistance 
Division,  National  Park  Service); 

(ix)  The  U.S.  Railroad  Retirement 
Board; 

(x)  The  National  Railroad  Passenger 
Corporation  ("Amtrak")  (if  Amtrak 
operates  over  the  involved  line); 

(xi)  The  headquarters  of  the  Railroad 
Labor  Executives'  Association; 

(xii)  The  U.S.  Department  of 
Agriculture,  Chief  of  the  Forest  Service; 
and 

(xiii)  The  headquarters  of  all  duly 
certified  labor  organizations  that 
represent  employees  on  the  affected  rail 
line.  For  purposes  of  this  subsection 
"directly  affected  states"  are  those  in 
which  any  part  of  a  line  sought  to  be 
abandoned  is  located. 

(3)  Posting.  Applicant  must  post  a 
copy  of  its  Notice  of  Intent  at  each 
agency  station  and  terminal  on  the  line 
to  be  abandoned.  (If  there  are  no  agency 
stations  on  the  line,  the  Notice  of  Intent 
should  be  posted  at  any  agency  station 
through  which  business  for  the  involved 
line  is  received  or  forwarded.) 

(4)  Newspaper  publication.  Applicant 
must  publish  its  Notice  of  Intent  at  least 
once  during  each  of  3  consecutive 
weeks  in  a  newspaper  of  general 
circulation  in  each  county  in  which  any 
part  of  the  involved  line  is  located.     . 

(b)  Time  limits.  (1)  The  Notice  of 
Intent  must  be  served  at  least  15  days, 
but  not  more  than  30  days,  prior  to  the 
filiiu  of  the  abandonment  application: 

(2)'The  Notice  must  be  p(»ted  and 
fully  published  Mdthin  the  30-day 


period  prior  to  the  filing  of  the 
application;  and 

(3)  The  Notice  must  be  filed  with  the 
Board  either  concurrently  with  service 
or  when  the  Notice  is  first  published 
(whichever  occurs  first). 

(c)  Environmental  and  Historic 
Reports.  Applicant  must  also  submit  the 
Environmental  and  Historic  Reports 
described  at  §§  1105.7  and  1105.8  at 
feast  20  days  prior  to  filing  an 
application. 

11182.21    Form  of  nottce. 

The  Notice  of  Intent  to  abandon  or  to 
discontinue  service  shall  be  in  the 
following  form: 

STB  No.  AB (Sub-No. )     ' 

Notice  of  Intent  to  Abandon  or  to 

Discontinue  Service 

(Name  of  Applicant)  gives  notice  that  on  or 
about  (insert  date  application  will  be  filed 
with  the  Board)  it  intends  to  file  with  the 
Surface  Transportstioa  Board.  Washington, 
D.C  20423,  an  application  for  pennission  fat 
the  abandonment  of  (the  discontlnuanoe  of 
service  on),  a  line  of  railroad  known  as 

extending  from  railroad 

milepost  near  (station  name)  to  (the  end  of 
line  or  rail  milepxist)  near  (station  name), 
which  traverses  through  United  States  Postal 
Service  ZIP  Codes  (ZIP  Codes),  a  distance  of 

miles,  in  [County(ies),  State(i)]. 

The  line  includes  the  stations  of  (list  all 
stations  on  the  line  in  order  of  milepost 
number,  indicating  milepost  location). 

The  reason(s)  for  the  proposed 
abandonment  (or  discontinuante)  is  (are) 

(explain  briefly  and  dearly  why 

the  proposed  action  is  being  undertaken  by 
the  applicant).  Based  on  information  in  our 
possession,  the  line  (does)  (does  not)  contain 
federally  granted  rights-of-way.  Any 
documentation  in  the  railroad's  pKwsession 
will  be  made  available  prompUy  to  those 
requesting  it. 

This  line  of  railroad  has  appeared  on  the 
system  diagram  map  or  included  in  the 
narrative  in  category  1  since  (insert  date). 

The  interest  of  railroad  employees  will  be 
protected  by  (specify  the  appropriate 
conditions). 

The  application  will  include  the 
,__Bpp)lcant's  entire  case  for  abandonntent  (or 
discontinuance)  (case  in  chief).  Any 
interested  person,  after  the  application  is 
filed  on  (insert  date),  may  file  with  the 
Surface  "Transportation  Board  written 
comments  concerning  the  proposed 
abandonment  (or  discontinuance)  or  protests 
to  it  These  filings  are  due  45  days  bom  the 
date  of  filing  of  the  application.  All 
interested  persons  should  be  aware  that 
following  any  abandonment  of  rail  service 
and  salvage  of  the  line,  the  line  may  be 
suitable  for  other  public  iise,  including 
interim  trail  uae.  Any  request  for  a  public  use 
.  condition  under  49  U.S.C  10905  {§  1152.28 
of  the  Board's  rules)  and  any  request  far  a 
trail  use  condition  under  16  U.S.C  1247(d) 
($  1152.29  of  the  Board's  rules)  must  also  be 
filed  within  45  days  from  the  date  of  filing 
of  the  application.  Persons  who  may  oppose 
the  abandonment  or  discontinuance  but  «rfao 
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do  not  wish  to  participate  fully  in  the  process 
by  appearing  at  any  oral  hearings  or  by 
submitting  verifier  suitements  of  witnesses, 
containing  detailed  evidence,  should  file 
comments.  Persons  interested  only  in  seeking 
public  use  or  trail  use  conditions  should  also 
file  comments.  Persons  opposing  the 
proposed  abandonment  or  discontinuance 
that  do  wish  to  participate  actively  and  fully 
in  the  process  should  file  a  protest. 

Protests  must  contain  that  party's  entire 
case  in  opposition  (case  in  chief)  includijig 
the  following: 

(1)  Protestant's  name,  address  and 
business. 

(2)  A  statement  describing  protestant's 
interest  in  the  proceeding  including: 

(i)  A  description  of  protestant's  use  of  the 
Une: 

(ii)  If  protestant  does  not  use  the  line, 
infbnnation  concerning  the  group  or  public 
interest  it  represents;  and 

(iii)  If  protestant's  interest  is  limited  to  the 
retention  of  service  over  a  portion  of  the  line, 
a  description  of  the  portion  of  the  line  subject 
to  protestant's  interest  (with  milepost 
designations  if  available]  uid  evidence 
showing  that  the  applioinr^an  operate  the 
portion  of  the  line  profitably,  including  an 
appropriate  return  on  its  investment  for  those 
operations. 

(3)  Specific  reasons  why  protestant 
opposes  the  application  including 
information  regarding  protestant's  reliance 
on  the  involved  service  (this  information 
must  be  supported  by  affidavits  of  persons 
wUt)Dfflsonal  knowledge  of  the  fBct(s)j. 

pi)ia^  rebuttal  of  material  submitted  by 
applicant 

In  addition,  a  commenting  party  or 
protestant  may  provide  a  statement  of 
position  and  evidence  regarding: 

(i)  Intent  to  offer  financial  assistance 
pursuant  to  49  U.S.C.  10904; 

(ii)  Environmental  impact: 

(iii)  Impact  on  rural  and  community 
development; 

(iv)  Recommended  provisions  for 
protection  of  the  interests  of  employees; 

(v)  Suitability  of  the  properties  for  other 
public  purposes  pursuant  to  49  U.S.C  10905; 
and 

(vi)  Prospective  use  of  the  right-of-way  for 
interim  trail  use  and  rail  banking  under  16 
U.S.C  1247(d)  and  §  1152.29. 
A  protest  may  demonstrate  that:  (1)  the 
protestant  filed  a  feeder  line  application 
under  49  U.S.C  10907;  (2)  the  feeder  line 
application  involves  any  portion  of  the  rail 
line  involved  in  the  aboiidonment  or 
discontinuance  applicatfian;  (3)  the  fiaeder 
line  application  was  filed  prior  to  the  date 
the  abandonment  or  discontinuance 
application  was  filed;  and  (4)  the  feeder  line 
application  is  pending  before  the  Board. 

Written  comments  and  protests  will  be 
considered  by  the  Board  in' determining  what 
disposition  to  make  of  the  application.  The 
commenting  party  or  protestant  may 
participate  in  the  proceeding  as  its  interests 
may  appear. 

If  an  oral  hearing  is  desired,  the  requester 
must  make  a  request  for  an  oral  hearing  and 
provide  reasons  why  an  oral  hearing  is 
necessary.  Oral  bearing  requests  must  be 
filed  with  the  Board  no  later  than  10  days 
after  the  application  is  filed. 


Those  parties  filing  protests  to  the 
proposed  abandonment  (or  discontinuance) 
should  be  prepared  to  participate  actively 
either  in  an  oral  hearing  or  through  the 
submission  of  their  entire  oppnsition  case  in 
the  form  of  verified  statements  and 
arguments  at  the  time  they  file  a  protest. 
Parties  seeking  information  concerning  the 
filing  of  protests  should  refer  to  $  1152.25. 

Written  comments  and  protests,  including 
all  requests  for  public  use  and  trail  use 
conditions,  should  indicate  the  proceeding 

designation  STB  No.  AB (Sub-No. 

J  and  must  be  filed  with  the 


Secretary,  Surfoce  Transporiation  Board, 
Washington,  DC  20423,  no  later  than  (insert 
the  date  45  days  after  the  date  applicant 
intends  to  file  its  application).  Interested 
persons  may  file  a  written  comment  or 
protest  with  the  Board  to  become  a  party  to 
this  abandonment  (or  discontinuance) 
proceeding.  A  copy  of  each  written  comment 
or  protest  shall  be  served  upon  the 
representative  of  the  applicant  (insert  name, 
address,  and  phone  number).  The  original 
and  10  copies  of  all  comments  or  protests 
shall  be  filed  with  the  Board  with  a 
certificate  of  service.  Except  as  otherwise  set 
forth  in  part  1152,  each  document  filed  with 
the  Board  must  be  served  on  all  parties  to  the 
abandonment  proceeding.  49  CFR  1104. 12(a]. 

The  line  sought  to  be  abandoned  (or 
discontinued)  will  be  available  for  subsidy  or 
sale  for  continued  rail  use,  if  the  Board 
decides  to  permit  the  abandonment  (or 
discontinuance),  in  accordance  with 
applicable  laws  and  regulations  (49  U.S.C. 
10904  and  49  CFR  1152.27).  No  subsidy 
arrangement  approved  under  49  U.S.C.  10904 
shall  remain  in  effect  for  more  than  1  year 
unless  otherwise  mutually  agreed  by  the 
parUes  (49  U.S.C.  10904(f)(4)(B)).  Applicant 
will  promptly  provide  upon  request  to  each 
interested  p>arty  an  estimate  of  the  subsidy 
and  minimum  purchase  price  required  to 
keep  the  line  in  operation.  The  carrier's 
representative  to  whom  inquiries  may  be 
made  concerning  sale  or  subsidy  terms  is 
(insert  name  and  business  address). 

Persons  seeking  further  information 
concerning  abandonment  procedures  may 
contact  the  Surface  Transp>ortation  Board  or 
refer  to  the  full  abandonment  or 
discontinuance  regulations  at  49  CFR  part 
1152.  Questions  concerning  environmental 
issues  may  be  directed  to  the  Board's  Section 
of  Environmental  Analysis. 

A  copy  of  the  application  will  be  available 
for  public  inspection  on  or  after  (insert  date 
abandonment  application  is  to  be  filed  wiUi 
Board)  at  each  agency  station  or  terminal  on 
the  line  proposed  to  be  abandoned  or 
discontinued  (if  there  is  no  agency  station  on 
the  line,  the  application  shall  be  deposited  at 
any  agency  station  through  which  business 
for  the  line  is  received  or  forwarded  (insert 
name,  address,  location,  and  business 
hours)].  The  carrier  shall  furnish  a  copy  of 
the  application  to  any  interested  person 
proposing  to  file  a  protest  or  comment,  upon 
request. 

An  environmental  assessment  (EA)  (or 
environmental  impact  statement  (EIS),  if 
necessary)  prepared  by  the  Section  of 
Environmental  Analysis  will  be  served  upon 
all  parties  of  recnd  and  upon  any  agencies 


or  other  persons  who  commented  during  its 
preparation.  Any  other  persons  who  would 
like  to  obtain  a  copy  of  the  EA  (or  EIS)  may 
contact  the  Section  of  Environmental 
Analysis.  EAs  in  these  abandonment 
proceedings  normally  will  be  made  available 
within  33  days  of  the  filing  of  the 
application.  The  deadline  for  submission  of 
comments  on  the  EA  will  generally  be  within 
30  days  of  its  service.  The  comments 
received  will  be  addressed  in  the  Board's 
decision.  A  supplemental  EA  or  EIS  may  be 
issued  where  appropriate. 

11152.22    Contants  of  application. 

Applications  for  the  abandonment  of 
railroad  lines  or  the  discontinuance  of 
rail  service  shall  contain  the  following 
information,  including  workpapers  and 
supporting  doounents,  and  eadi 
paragraph  (a)  through  (j)  of  this  section 
shall  be  attested  to  by  a  person  having 
personal  knowledge  of  the  matters 
contained  therein: 

(a)  General.  (1)  Exact  name  of 
applicant. 

(2)  Whether  applicant  is  a  common 
carrier  by  railroad  subject  to  49  U.S.C 
Subtitle  IV,  chapter  105. 

(3)  Rehef  sought  (abandonment  of  line 
or  discontinuance  of  service). 

(4)  Detailed  map  of  the  subject  line  on 
a  sheet  not  larger  than  8XIOV2  inches, 
drawn  to  scale,  and  with  the  scale 
shown  thereon.  The  map  must  show,  in 
clear  reUef,  the  exact  location  of  the  rail 
line  to  be  abandoned  or  over  which 
service  is  to  be  discontinued  and  its 
relation  to  other  rail  lines  in  the  area, 
highways,  water  routes,  and  population 
centers. 

(5)  Reference  to  inclusion  of  the  rail 
line  to  be  abandoned  or  over  which 
service  is  to  be  discontinued  on  the 
carrier's  system  diagram  map  or 
narrative,  in  compliance  with 

§§  1152.10  through  1152.13.  and  the 
date  upon  which  such  line  was  first 
listed  on  the  system  diagram  map  or 
included  in  the  narrative  in  category  1 
in  accordance  with  §  1152.1D(b)(l).  A 
copy  of  the  line  description  which 
accompanies  the  system  diagram  map 
shall  also  be  submitted. 

(6)  Detailed  statement  of  reasons  for 
filing  appUcation. 

(7)  Name,  title,  and  address  of 
representative  of  applicant  to  whom 
correspondence  shotild  be  sent. 

(8)  List  of  all  United  States  Postal 
Service  ZIP  Codes  that  the  line 
proposed  for  abandonment  traverses. 

(b)  Condition  of  properties.  The 
present  physical  condition  of  the  line 
including  any  operating  restrictions  and 
estimate  of  deferred  maintenance  and 
rehabilitation  costs  (e.g.,  niunber  of  ties 
that  need  replacing,  miles  of  rail  that 
need  replacing  and/or  new  ballast, 
bridge  repairs  or  replacement  needed. 
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and  estimated  labor  expenses  necessary 
to  upgrade  the  line  to  minimum  Federal 
Railroad  Administration  class  1  safety 
standards).  The  bases  for  the  estimates 
shall  be  stated  with  particularity,  and 
workpapers  shall  be  filed  with  ihe 
appUcation. 

(c)  Service  providied.  Description  of 
the  service  performed  on  the  line  during 
the  Base  Year  (as  defined  by 

§  1152.2(c)),  including  the  actual: 

(1)  Number  of  trains  operated  and 
their  frequency. 

(2)  Miles  of  track  operated  (include 
main  line  and  all  railroad-owned 
sidings). 

(3)  Average  niunber  of  locomotive 
units  operated. 

(4)  Total  tonnage  and  carloads  by  each 
comniodity  group  on  the  line. 

(5)  Overhead  or  bridge  traffic  by 
carload  commodity  group  that  will  not 
be  retained  by  the  carrier. 

(6)  Average  crew  size. 

(7)  Level  of  maintenance. 

(8)  Any  important  changes  in  train 
service  imdertaken  in  the  2  calendar 
years  immediately  preceding  the  filing 
of  the  appUcation. 

(9)  Reasons  for  decline  in  traffic,  if 
^taiy,  in  the  best  judgment  of  apphcant. 

(d)  Revenue  and  cost  data.  (1) 
Computation  of  the  revenues 
attributable  and  avoidable  costs  for  the 
line  to  be  abandoned  for  the  Base  Year 
(as  defined  by  §  1152.2(c)  and  to  the 
extent  such  branch  level  data  are 
available),  in  accordance  with  the 
methodology  prescribed  in  §§  1152.31 
through  1152.33,  as  applicable,  and 
submitted  in  the  form  called  for  in 
§1152.36,  as  Exhibit  1. 

(2)  The  carrier  shall  compute  an 
estimate  of  the  future  revenues 
attributable,  avoidable  costs  and 
reasonable  return  on  the  value  for  the 
line  to  be  abandoned,  for  the  Forecast 
Year  (as  defined  in  §  1152.2(h))  in  the 
form  called  for  in  Exhibit  1.  The  carrier 
shall  fully  support  and  dociunent  all 
dollar  amounts  shown  in  the  Forecast 
Year  column  including  an  explanation 
of  the  rationale  and  key  assumptions 
used  to  determine  the  Forecast  Year 
amoimts. 

(3)  The  carrier  shall  also  compute  an 
"Estimated  Subsidy  Payment"  for  the 
Base  Year  in  the  form  called  for  in 

.Exhibit  1  and  an  alternate  payment  to 
reflect: 

(i)  Increases  or  decreases  in 
attributable  revenues  and  avoidable 
costs  projected  for  the  subsidy  year;  and 

(ii)  An  estimate,  in  reasonable  detail, 
of  the  cash  income  tax  reductions, 
Federal  and  state,  to  be  reaUzed  in  the 
subsidy  year.  The  bases  for  the 
adjustment,  e.g.,  rate  increase,  changes 
in  traffic  level,  necessary  maintenance 


to  comply  with  minimum  Federal 
Railroad  Administration  class  1  safety 
standards,  shall  be  stated  with 
particularity. 

(e)  Rural  and  community  impact.  (1) 
The  name  and  population  (identify 
source  and  date  of  figures)  of  each 
community  in  which  a  station  on  the 
line  is  located. 

(2)  Identification  of  significant  usere, 
as  defined  in  §  1152.2(1),  by  name, 
address,  principal  commodity,  and  by 
tonnage  and  carloads  for  each  of  the  2 
calendar  years  immediately  preceding 
the  filing  of  the  abandonment  or 
discontinuance  application,  for  that  part 
of  the  current  year  for  which 
information  is  available,  and  for  the 
Base  Year.  In  addition,  the  total  tonnage 
and  carloads  for  each  commodity  group 
originating  and/or  terminating  on  the 
line  segment  shall  also  be  shown  for  the 
same  time  periods  as  those  of  the ' 
significant  users. 

(3)  General  description  of  the  * 
alternate  sources  of  transportation 
service  (rail,  motor,  water,  air)  available, 
and  the  highway  network  in  the 
proximate  area. 

(4)  Statement  of  whether  the 
properties  proposed  to  be  abandoned 
are  appropriate  for  use  for  other  pubUc 
purposes,  including  roads  or  highways, 
other  forms  of  mass  transportation, 
conservation,  energy  production  or 
transmission,  or  recreation.  If  the 
applicant  is  aware  of  any  restriction  on 
the  title  to  the  property,  including  any 
reversionary  interest,  which  would 
affect  the  transfer  of  title  or  the  use  of 
property  for  other  than  rail  purposes, 
this  shall  be  disclosed. 

(f)  Environmental  impact.  The 
applicant  shall  submit  information 
regarding  the  environmental  impact  of 
the  proposed  abandonment  or 
discontinuance  in  compliance  with 
§§  1105.7  and  1105.8.  If  certain 
information  required  by  the 
environmental  regulations  duplicates 
information  required  elsewhere  in  the 
application,  the  environmental 
information  requirements  may  be  met 
by  a  specific  reference  to  the  location  of 
the  information  elsewhere  in  the 
application. 

(g)  Passenger  service.  If  passenger 
service  is  provided  on  the  line,  the 
applicant  shall  state  whethw 
appropriate  steps  have  been  taken  for 
discontinuance  pursuant  to  the  Rail 
Passenger  Service  Act.  (45  U.S.C  501  et 
sea.) 

(h)  Additional  information.  The 
applicant  shall  submit  such  additional 
information  to  support  its  appUcation  as 
the  Board  may  reouire. 

(i)  Draft  Federal  Register  Notice.  The 
appUcant  shaU  submit  a  draft  notice  of 


its  appUcation  to  be  pubUshed  by  the 
Board.  In  addition  to  the  regular  number 
of  copies  that  must  be  filed  with  the 
Board,  the  appUcant  must  submit  a  copy 
of  the  draft  notice  as  data  contained  on 
a  computer  diskette  compatible  with  the 
Board's  current  word  processing 
capabiUties.  The  Board  wiU  publish  the 
notice  in  the  Federal  Register  within  20 
days  of  the  appUcation's  filing  with  the 
Board.  The  draft  notice  shaU  be  in  the 
form  set  forth  below; 


STBNo.  AB- 


(Sub-No. 


J 


Notice  of  Application  to  Abandon  or  to 
Discontinue  Service 

On  (insert  date  application  was  filed  with 
the  Board)  (name  of  applicant)  filed  with  the 
Surface  Transportation  Board,  Washington, 
D.C.  20423,  an  application  for  permission  for 
the  abandonment  of  (the  discontinuance  of 
service  on)  a  line  of  railroad  known  as 

extending  from  railroad 

milepost  near  (station  name)  to  (the  end  of 
line  or  rail  milepost)  near  (station  name),  a 

distance  of miles,  in 

(Ck>unty(ies),  State(s)l.  The  line  includes  the 
stations  of  (list  all  stations  on  the  line  in 
order  of  milepost  number,  indicating 
milepost  location]  and  traverses  through 

(ZIP  Codes)  United  States 

Postal  Senrice  ZSP  Codes. 

The  line  (does)  (does  not)  contain  federally 
granted  rights-of-way.  Any  documentation  in 
the  railroad's  possession  will  be  made 
available  promptly  to  those  requesting  it  The 
applicant's  entire  case  for  abandonment  (or 
discontinuance]  (case  in  chief)  was  filed  with 
the  application. 

This  line  of  railroad  has  appieared  on  the 
applicant's  system  diagram  map  or  has  been 
included  in  its  narrative  in  category  1  since 
(insert  date). 

The  interest  of  railroad  employees  wiU  be 
protected  by  (specify  the  appropriate 
conditions). 

Any  interested  person  may  file  with  the 
Surface  Transportation  Board  written 
conunents  concerning  the  proposed 
abandonment  (or  discontinuance)  or  protests 
(including  the  protestant's  entire  opposition 
case),  within  45  days  after  the  application  is 
filed.  All  interested  p)ersons  should  be  aware 
that  following  any  abandoimient  of  rail 
service  and  salvage  of  the  line,  the  line  may 
be  suitable  for  other  public  use,  including 
interim  trail  use.  Any  request  for  a  public  use 
condition  under  49  U.S.C  10905  (§  1152.28 
of  the  Board's  rules)  and  any  request  for  a 
trail  use  condition  tmder  16  U.S.C  1247(d) 
(§  1152.29  of  the  Board's  rules)  must  be  filed 
within  45  days  after  the  application  is  filed. 
Persons  who  may  oppose  the  abandonment 
or  discontinuance  but  who  do  not  wish  to 
participate  fiilly  in  the  process  by  appearing 
at  any  oral  hearings  or  by  submitting  verified 
statements  of  witnesses,  containing  detailed 
evidence  should  file  comments.  Persons 
interested  only  in  seeldng  public  use  or  traU 
use  conditions  should  also  file  comments. 
Persons  opposing  the  proposed  abandonment 
or  discontinuance  that  do  wish  to  participate 
actively  and  billy  in  the  process  should  file 
a  protest. 

In  addition,  a  commenting  party  or 
protestant  may  provide: 
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(i)  An  offer  of  fmandal  asaistanca, 
pursuant  to  49  U.S.C.  10904  (due  120  days 
after  the  application  is  filed  or  10  days  after 
the  application  is  granted  by  the  Booid, 
whichever  occtirs  sooner); 

(ii)  Recommended  provisions  for 
protection  of  the  interests  of  employees; 

(iii)  A  request  for  a  public  use  condition 
under  49  U.S.C  10905:  and 

(iv)  A  statement  pertaining  to  prospective 
use  of  the  right-of-way  for  interim  trail  use 
and  rail  banking  under  16  U.S.C  1247(d)  and 
$1152.29. 

Parties  seeking  information  concerning  the 
filing  of  protests  should  refer  to  ^  1152.25. 

Written  comments  and  protests,  including 
all  requests  for  public  use  and  trail  use 
conditions,  must  indicate  the  proceeding 

designation  STB  No.  AB-        (Sub-^4o, ) , 

and  should  be  filed  with  the  Secretary, 
Sur&ca  Transportation  Board  (Board), 
Washington,  DC  20423,  no  later  than  (insert 
the  date  45  days  after  the  date  applicant 
intends  to  file  its  application).  Interested 
ptersons  may  file  a  written  comment  or 
protest  with  the  Board  to  become  a  party  to 
this  abandonment  (or  discontinuance) 
proceeding.  A  copy  of  each  written  comment 
or  protest  shall  be  served  upon  the 
repiMentative  of  the  applicant  (insert  name, 
■ddiim,  and  phone  number).  The  original 
and  10  copies  of  all  comments  or  protests 
shall  be  filed  with  the  Board  with  a 
certificate  of  service.  Except  as  otherwise  set 
forth  in  part  1152,  every  dociunent  filed  with 
the  Board  must  be  served  on  all  parties  to  the 
abandonment  proceeding.  49  CFR  1104.12(a). 

The  line  sought  to  be  abandoned  (or 
discontinued)  will  be  available  for  subsidy^or 
sale  for  continued  rail  use,  if  the  Board 
decides  to  ptermit  the  abandoiunent  (or 
discontinuance),  in  accordance  with 
applicable  laws  and  regulations  (49  U.S.C 
10904  and  49  CFR  1152.27).  No  subsidy 
arrangement  approved  under  49  U.S.C  10904 
shall  remain  in  effect  for  more  than  1  year 
unless  otherwise  mutually  agreed  by  the 
parties  (49  U.S.C  10904(f)(4)(B)).  Applicant 
will  promptly  provide  upon  request  to  each 
interested  party  an  estimate  of  the  subsidy 
and  minimum  purchase  price  required  to 
keep  the  line  in  operation.  The  carrier's 
representative  to  whom  inquiries  may  be 
made  concerning  sale  or  subsidy  terms  is 
(insert  name  and  business  address). 

Persons  seeking  further  information 
concerning  abandonment  procedures  may 
contact  the  Surface  Transportation  Board  or 
refer  to  the  full  abandonment  or 
discontinuance  regulations  at  49  CFR  part 
1152.  Questions  concerning  environmental 
issues  may  be  directed  to  the  Board's  Section 
of  Environmental  Analysis. 

An  environmental  assessment  (EA)  (or 
environmental  impact  statement  (EIS),  if 
necessary)  prepared  by  the  Section  of 
Environmental  Analysis  wiD  be  served  upon 
all  parties  of  record  and  upon  any  agencies 
or  other  persons  who  commented  during  its 
preparation.  Any  other  f>ersons  who  would 
like  to  obtain  a  copy  of  the  EA  (or  EIS)  may 
contact  the  Section  of  Environmental 
Analysis.  EAs  in  these  abandonment 
proceedings  normally  will  be  made  available 
within  33  days  of  the  filing  of  the 
application.  The  deadline  fcM'  submission  of 


comments  on  the  EA  will  generally  be  within 
30  days  of  its  service.  The  comments 
received  will  be  addressed  in  the  Board's 
decision.  A  supplemental  EA  or  EIS  may  be 
issued  where  appropriate. 

(j)  Verification.  The  original 
application  shall  be  executed  and 
verified  in  the  fonn  set  forth  below  by 
an  officer  of  the  carrier  having 
knowledge  of  the  facts  and  matters 
relied  upon. 

Verification  -     ■'■/ 

State  of ss. 


County  of 

(Name  of  affiant)  makes  oath 

and  says  that  (s)he  is  the (title 


of  affiant)  of  the. 


(name  of 


applicant)  applicant  herein;  that  (s)he  has 
been  authorized  by  the  applicant  (or  as 
appropriate,  a  court]  to  verify  and  file  with 
the  Surface  Transportation  Board  the 
foregoing  application  in  STB  AB-         (Sub- 
No.  );  that  (s)he  has  carefully  examined 

all  of  the  statements  in  the  application  as 
well  as  the  exhibits  attached  thereto  and 
made  a  part  thereof;  that  (s)he  has  knowledge 
of  the  &cts  and  matters  relied  upon  in  the 
application;  and  that  all  representations  set 
forth  therein  are  true  and  correct  to  the  best 
of  his(her)  knowledge,  information,  and 
belief 

(Signature) 
Subscribed  and  sworn  to  before  me 

in  and  for  the  State  and  County 

above  named,  this day  of ,  19 . 

My  commission  expires 
f1152^    [Raservwl] 

f11S2.24    FiHng  and  MTvice  of  application. 

(a)  An  original  and  10  copies  of 
applications,  typewritten  or  printed  on 
paper  approxinutely  8V2  inches  by  11 
inches  with  V/2  inch  left  margin,  shall 
be  filed  with  the  Secretary  of  the 
Surface  Transportation  Board, 
Washington.  DC  20423.  The  original 
shaU  bear  the  date  and  stature  and 
shall  be  complete  in  itself;  the  signatiue 
may  be  stamped  or  typed  and  the 
notarial  seal  may  be  omitted  on  the 
copies.  A  check  or  money  order  payable 
to  the  Surface  Transportation  Board 
must  also  be  submitted  to  cover  the 
applicable  filing  fee.  If  the  appUcant 
carrier  is  in  bankruptcy,  the  application 
shall  also  be  filed  on  the  bankruptcy 
court. 

(b)  The  applicant  shall  tender  with  its 
application  an  affidavit  attesting  to  its 
compliance  with  the  notice  requirement 
of  §  1152.20.  The  affidavit  shall  include 
the  dates  of  service,  posting,  and 
pubhcation  of  the  notice. 

(c)  When  the  application  is  filed  with 
the  Board,  the  applicant  shall  serve,  by 
first  class  mail,  a  copy  on  the  Governor, 
the  Public  Service  Commission  (or 
equivalent  agency],  and  the  designated 
state  agency  of  each  state  in  which  any 
part  of  the  line  of  railroad  sought  to  be 


abandoned  or  discontinued  is  situated. 
A  copy  of  the  application  will  be 
available  for  pubUc  inspection,  on  or 
after  the  date  the  abandonment 
application  is  filed  with  the  Board,  at 
each  agency  station  or  terminal  on  the 
line  proposed  to  be  abandoned  or 
discontinued  (if  there  is  no  agency 
station  on  the  line,  the  application  shall 
be  deposited  at  any  agency  station 
through  which  business  for  the  line  is 
received  or  forwarded).  A  certificate  of 
service  shall  be  promptiy  filed  with  the 
Board. 

(d)  The  applicant  shall  promptly 
furnish  by  first  class  mail  a  copy  of  the 
application  to  any  interested  person 
proposing  to  file  a  written  comment  or 
protest  upon  request.  A  certificate  of 
service  shall  prompUy  be  filed  with  the 
Board. 

(e)(1)  The  Board  shall  reject  any 
abandonment  or  discontinuance 
application  which  does  not 
substantially  conform  to  the  regulations 
in  this  subpart  C  regarding  notice,  form, 
and  content,  or  which  applies  to  a  line 
which  has  not  properly  been  published 
on  the  carrier's  system  diagram  map  (or 
included  in  a  narrative  in  die  case  of  a 
Class  in  carrier),  in  conformance  with 
the  regulations  of  subpart  B  of  this  part. 

(2)  Upon  the  filing  of  an  abandonment 
or  discontinuance  application,  the 
Board  will  review  the  application  and 
determine  whether  it  conforms  with  all 
applicable  regulations.  If  the  application 
is  substantially  incomplete  or  its  filing 
otherwise  defective,  the  Board  shall 
reject  the  application  for  stated  reasons 
by  order  (which  order  will  be 
administratively  final)  within  20  days 
bom  the  date  of  filing  of  the  application. 
If  the  Board  does  not  reject  the 
application,  notice  of  the  filing  of  the 
application  shall  be  published  in  tlje 
Federal  Register  by  the  Board  within  20 
days  of  the  filing  of  the  application. 

(3)  If  the  application  is  rejected,  a 
revised  application  may  be  submitted, 
and  the  Board  will  determine  whether 
the  resubmitted  application  conforms 
with  all  prescribed  regulations.  A 
properly  revised  application  submitted 
within  60  days  of  the  order  rejecting  the 
incomplete  or  improper  application 
need  not  be  subjected  to  new  notice  and 
publication  under  §  1152.20,  unless  the 
defect  causing  the  rejection  was  in  the 
notice  and/or  publication.  A  revised 
application  submitted  after  such  60-day 
period  must  be  newly  pubUshed  and 
noticed. 

(4)  The  resubmission  of  an 
abandonment  or  discontinuance 
application  shall  be  considered  a  de 
novo  filing  for  the  purposes  of 
computation  of  the  time  period  for  filing 
an  offer  of  financial  assistance  imder  49 


"TS 
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U.S.C.  10904,  and  for  other  time  periods 
prescribed  in  the  regulations  contained 
in  this  part  (49  CFR  part  1152). 
provided,  that  a  resubmitted  application 
is  deemed  complete  and  proper. 

(5)  An  appUcant  may  seek  waiver  of 
specific  regulations  listed  in  subpart  C 
of  this  part  by  filing  a  petition  for 
waiver  with  the  Board.  A  decision  by 
the  Director  of  the  Office  of  Proceedings 
granting  or  denying  a  waiver  petition 
will  be  issued  within  30  days  of  the  date 
the  petition  is  filed.  Appeals  fix>m  the 
Director's  decision  will  be  decided  by 
the  entire  Board.  If  waiver  is  not 
obtained  prior  to  the  filing  of  the 
application,  the  application  may  be 
subject  to  rejection  under  paragraphs  (e) 
(1)  and  (2)  of  this  section. 

(f)  As  provided  in  §  1152.29(e)(2),  rail 
carriers  authorized  to  abandon  a  line 
under  49  U.S.C.  10903  must  file  with 
the  Board  a  notice  that  abandonment 
has  been  consummated. 

§1152.25    Participation  In  abandonment  or 
diacontiniianoa  procaadings. 

(a)  Public  participation.  (1)  Protests 
and  comments.  Interested  persons  may 
become  parties  to  an  abandonment  or 
discontinuance  proceeding  by  filing 
written  comments  or  protests  with  the' 
Board.  Any  request  for  a  public  use 
conditicHi  under  49  U.S.C.  10905 
(§  1152.28  of  the  Board's  rules)  and  any 
request  for  a  trail  use  condition  under 
16  U.S.C  1247(d)  (§  1152.29  of  Uie 
Board's  rules)  must  be  included  in  these 
filings.  Persons  who  may  oppose  the 
abandonment  or  discontinuance,  but 
who  do  not  wish  to  participate  fully  in ' 
the  process  by  appearing  at  any  oral 
hearings  or  by  submitting  verified 
statements  of  witnesses  containing 
detailed  evidence,  should  file 
comments.  Persons  interested  only  in 
seeking  public  use  or  trail  use 
conditions  should  also  file  comments. 
Persons  opposing  the  proposed 
abandonment  or  discontinuance  that  do 
wish  to  participate  actively  and  fuUy  in 
the  process  should  file  a  protest. 
Protests  shall  include  all  evidence  and 
argument  in  support  of  protestant's 
position  (protestant's  case  in  chief). 
Protests  must  contain  the  following 
information: 

(i)  Protestant's  name,  address  and 
business. 

(ii)  A  statement  describing 
protestant's  interest  in  the  proceeding 
including: 

(A)  A  description  of  protestant's  use 
of  the  line; 

(B)  If  protestant  does  not  use  the  line, 
information  concerning  the  group  or 
public  interest  it  represents;  and 

(C)  If  protestant's  interest  is  limited  to 
the  retention  of  service  over  a  portion  of 


the  line,  a  description  of  the  portion  of 
the  line  subject  to  protestant's  interest 
(with  milepost  designations  if  available) 
and  evidence  showing  that  the  applicant 
can  operate  the  portion  of  the  line 
profitably,  including  an  appropriate 
return  on  its  investment  for  those 
operations. 

(iii)  S{>ecific  reasons  why  protestant 
opposes  the  application  including 
informaticm  regarding  protestant's 
reliance  on  the  involved  service  (this 
information  must  be  supported  by 
affidavits  of  persons  with  personal 
knowledge  of  the  fact(s)). 

(iv)  Any  rebuttal  of  material 
submitted  by  appliceint. 

(v)  Any  request  for  a  public  use 
condition  imder  49  U.S.C.  10905 
(§  1152.28  of  the  Board's  rules)  and  any 
request  for  a  trail  use  condition  under 
16  U.S.C.  1247(d)  (§  1152.29  of  Uie 
Board's  rules). 

(2)  Additional  information.  In 
addition  to  the  information  required  in 
paragraph  (a)  (1)  of  this  section,  a 
commenting  party  or  protestant  may 
provide  a  statement  of  position  and  a 
summary  of  evidence  regarding: 

(i)  Intent  to  offer  financial  assistance 
under  49  U.S.C.  10904; 

(ii)  Environmental  impact; 

(iu)  Impact  on  rural  and  commimity 
development; 

(iv)  Recommended  provisions  for 
protection  of  the  interests  of  employees; 

(v)  A  request  for  a  public  use 
condition  under  49  U.S.C.  10905;  and 

(vi)  Prospective  use  of  the  right-of- 
way  for  interim  trail  use  and  rail 
banking  imder  16  U.S.C  1247(d)  and  49 
CFR  1152.29. 

(3)  Feeder  line  application  for  all  or 
part  of  the  line  subject  to  the 
abandonment  application.  In  addition 
to  the  information  required  in 
paragraphs  (a)(1)  and  (2)  of  this  section, 
a  commenting  party  or  protestant  must 
provide  information  thaf 

(i)  The  protestant  filed  a  feeder  line 
application  under  49  U.S.C.  10907  (or 
former  49  U.S.C.  10910); 

(ii)  The  feeder  line  application 
involves  any  portion  of  the  rail  line 
involved  in  the  abandonment  or 
disctmtinuance  application; 

(iii)  The  feeder  line  application  was 
filed  prior  to  the  date  the  abandonment 
or  discontinuance  application  was  filed; 
and 

(iv)  The  feeder  line  application  is 
pending  before  the  Board. 

(b)  Employee  or  employee 
representative  participation.  En^ployees 
or  their  representatives  may  file  protests 
or  comments  to  an  application. 
However,  because  the  Board  will 
impose  employee  protective  conditions 
under  49  U.S^C  10903(b)(2)  if  an 


application  is  granted,  employees  and 
their  representatives  need  not  file 
comments  or  protests  seeking  this 
protection. 

(c)  Filing  and  service  of  written 
comments,  protests,  along  with  evidence 
and  ar^ment,  and  replies.  (1)  Writtra 
comments  and  protests,  as  well  as 
public  use  and  trail  use  requests,  shall 
be  filed  with  the  Board  (the  Secretary, 
Sur&ce  Transportation  Board, 
Washington.  DC  20423)  within  45  days 
of  the  filing  with  the  Board  of  an 
abandonment  or  discontinuance 
application. 

(2)  An  original  and  10  copies  of  each 
written  comment  or  protest  shall  be 
filed  with  the  Board. 

(3)  A  copy  of  each  written  comment 
or  protest  shall  be  served  on  applicant 
or  its  representative  at  the  time  of  filing 
with  the  Board.  If  the  applicant  carrier 
is  in  bankruptcy,  each  comment  or 
protest  shall  also  be  filed  on  the 
Bankruptcy  Court.  Each  filing  shall 
contain  a  certificate  of  service. 

(4)  RepUes  or  rebuttal  to  written 
comments  and  protests  shall  be  filed 
and  served  by  applicants  no  later  than 
60  days  after  the  filing  of  the 
application.  An  original  and  10  copies 
of  such  replies  shall  be  filed  with  the 
Board. 

(d)  Time  limits.  (1)  Pleadings,  requests 
or  other  papers  or  dociunents  (including 
any  comments  or  protests  and  any 
appeal  fit>m  a  Board  decision)  required 
or  permitted  to  be  filed  imder  this  part 
must  be  received  for  filing  at  the  Board's 
Offices  at  Washington,  DC  within  the 
time  limits,  if  any,  for  such  filing.  The 
date  of  receipt  at  the  Board  and  ndt  the 
date  of  deposit  in  the  mail  is 
determinative,  provided,  however,  that 
if  such  document  is  mailed  by  certified, 
registered,  or  express  mail,  postmarked 
at  least  3  days  prior  to  the  due  date,  it 
will  be  accepted  as  timely  filed. 

(2)  In  computing  any  time  period 
prescribed  or  allowed  by  this  part,  the 
day  of  the  act,  event,  or  default  after 
which  the  designated  period  of  time 
begins  to  run  is  not  to  be  included. 

(3)  Any  filing  under  this  part  which 
falls  due  on  a  Saturday.  Sunday,  ot  a 
legal  holiday  in  the  District  of 
Colimibia,  may  be  filed  at  the  Board  by 
the  end  of  the  next  day  which  is  neither 
a  Saturday,  Sunday,  nor  a  hoUday, 
except  as  indicated  in  paragraph  (d)(4) 
of  this  section.  A  half  hoUcUy  shall  not 
be  considered  as  a  holiday. 

(4)  Offers  of  financial  assistance  made 
pursuant  to  §  1152.27{c)  must  be  filed 
on  or  before  their  statutory  or  regulatory 
due  date  as  computed  in  paragraph 
(d)(2)  of  this  section,  regardless  of 
whetiier  that  date  is  a  Saturday,  Simday, 
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or  a  legal  holiday  in  the  District  of 
Columbia. 

(5)  The  Board  wUl  reject  any  pleading 
filed  after  its  due  date  unless  good  cause 
is  shown  why  the  pleading  is  filed  late. 

(6)  Oral  Hearings:  (i)  If  the  Board 
decides  to  hold  an  oral  hearing,  the  oral 
hearing  shall  be  for  the  primary  purpose 
of  cross  examination  of  Witnesses  filing 
verified  statements  in  the  proceeding. 
Any  direct  testimony,  other  than 
appUcant's  rebuttal  evidence,  shall  be 
received  at  the  discretion  of  the  hearing 
officer. 

(ii)  In  addition  to  that  contained  in 
the  application,  the  submission  of 
written  evidence  prior  to  the 
commencement  of  the  hearing  shall  be 
established  by  the  Board. 

(iii)  Post  hearing  legal  briefs  shall  be 
due  10  days  after  the  close  of  the  oral 
hearing,  or  at  an  earlier  date  if 
established  at  the  hearing  by  ihe  hearing 
officer. 

(e)  Appellate  procedures.  (1)  Scope  of 
rule.  Except  as  specifically  indicated 
below,  these  appellate  procedures  are  to 
be  followed  in  abandonment  and 
discontinuance  proceedings  in  lieu  of 
the  general  procedures  at  49  CFR 1115. 
Appeals  of  initial  decisions  of  the 
Director  of  the  Office  of  Proceedings 
determining: 

(i)  Whether  offers  of  financial 
assistance  satisfy  the  standard  of  49 
U.S.C.  10904(d)  for  purposes  of 
instituting  negotiations  or,  in  exemption 
proceedings,  for  purposes  of  partial 
revocation  and  instituting  negotiations; 

(ii)  Whether  partially  to  revoke  or  to 
reopen  abandonment  exemptions 
authorized,  respectively,  under  49 
U.S.C.  10502  and  49  CFR  part  1152 
subpart  F  for  the  purpose  of  imposing 
public  use  conditions  under  the  criteria 
in  49  CFR  1152.28  and/or  conditions 
limiting  salvage  of  the  rail  properties  for 
environmental  and  historic  preservation 
purposes;  and 

(ill)  The  applicability  and 
administration  of  the  Trails  Act  [16 
U.S.C.  1247(d)]  in  abandonment 
proceedings  under  49  U.S.C  10903  (and 
djandonment  exemption  proceedings), 
issued  pursuant  to  delegations  of 
authority  at  49  CFR  1011.8(c)  (4)  and 
(S),  will  be  acted  on  by  the  entire  Board 
as  set  forth  at  49  CFR  1011.2(a)(7).  An 
original  and  10  copies  of  all  appeals, 
and  replies  to  appeals,  under  this 
section  must  be  filed  with  the  Board. 

(2)  Appeals  criteria.  Appeals  to  the 
Board's  decision  in  abandonment  or 
discontinuance  proceedings  will  not  be 
entertained.  Those  decisions  are 
administratively  final  upon  the  date 
they  are  served. 

(i)  Parties  seeking  further 
administrative  action  may  file  a  petition 


to  reopen  the  proceeding  undw 
paragraph  (e)(4)  of  this  section.  If  an 
abandonment  or  discontinuance  is 
granted  and  a  party  wishes  the  Board  to 
have  the  opportunity  to  consider  a 
petition  to  reopen  before  the 
abandonment  or  discontinuance 
authorization  becomes  efiiective,  it  must 
file  its  petition  within  15  days  after  the 
administratively  final  decision  is  served 
together  with  a  request  for  a  stay  of 
effectiveness  imder  paragraph  (e)(7)  of 
this  section.  If  sudi  a  petition  to  reopen 
and  stay  request  is  received  within  that 
15-day  period,  any  replies  to  the 
petition  to  reopen  must  be  filed  no  later 
than  25  days  after  the  date  the  decision 
is  served,  and  any  reply  to  the  stay 
request  must  reach  the  Board  no  later 
thin  5  days  after  the  stay  request  is 
filed. 

(ii)  The  Board  will  grant  a  petition  to 
reopen  only  upon  a  showing  that  the 
action  would  be  affected  materially 
because  of  new  evidence,  changed 
circumstances,  or  material  error. 

(3)  Form.  A  petition  to  reopen  and  any 
reply  shall  not  exceed  30  pages  in 
length,  including  the  index  of  subject 
matter,  argument,  and  appendices  or 
other  attachments.  ^''  I 

(4)  Petitions  to-reopen 
■administititively  final  actions.  A  person 

may  file  a  petition  to  reopen  any 
administratively  final  action  of  the 
Board.  A  petition  to  reopen  shall  state 
in  detail  the  respects  in  which  the 
proceeding  involves  material  error,  new 
evidence,  or  substantially  changed 
circumstances.  An  original  and  10 
copies-of  such  petitions  must  be  filed 
with  the  Board. 

(5)  Judicial  review,  (i)  Parties  may 
seek  judicial  review  of  a  Board  action  in 
an  abandonment  or  discontinuance 
proceeding  on  the  day  the  action  of  the 
Board  becomes  final. 

(ii)  If  a  petition  seeking  reopening  is 
filed  imder  this^ection,  before  or  after 
a  petition  seeking  judicial  review  is 
filed  with  the  courts,  the  Board  will  act 
upon  the  petition  after  advising  the 
court  of  its  pendency  unless  action 
might  interfere  with  the  court's 
jurisdiction. 

(6)  Petitions  to  vacate.  In  the  event  of 
procedural  defects  (such  as  the  loss  of 
a  properly  filed  protest,  the  feihire  of 
the  applicant  to  afford  the  public  the 
requisite  notice  of  its  proposed 
abandonment,  etc),  the  Board  will    '  -> 
entertain  petitions  to  vacate  the 
abandonment  or  discmitinuance 
authorization.  An  original  and  10  copies 
of  these  petitions  to  vacate  miist  be  filed 
with  the  Board. 

(7)  Petitions  to  stay,  (i)  The  filing  of 
a  petition  to  reopen  shall  not  stay  the 
efiiact  of  a  prior  action.  An  eriginal  and 


10  copies  of  any  petitions  to  stay  must 
be  filed  with  the  Board. 

(ii)  A  petition  to  reopen  an 
administratively  final  action  may  be 
accompanied  by  a  petition  for  a  stay  of 
the  effectiveness  of  the  abandonment  or 
discontinuance.  As  provided  in 
paragraph  (e)(2)  of  this  section,  a 
petition  to  reopen  must  be  accompanied 
by  a  stay  request  if  the  party  wishes  the 
Board  to  have  the  opportimity  to 
consider  the  petition  to  reopen  before 
the  abandonment  or  discontinuance 
authorization  becomes  final. 

(iii)  A  party  may  petition  for  a  stay  of 
the  effectiveness  of  abandonment  or 
discontinuance  authorization  pending  A 
request  for  judicial  review.  The  reasons 
for  the  desired  relief  shall  be  stated  in 
the  petition,  and  the  petition  shall  be 
filed  not  less  than  15  days  prior  to  the 
effiective  date  of  the  abandonment 
authorization.  No  reply  need  be  filed.  If 
a  party  elects  to  file  a  reply,  the  reply 
must  reach  the  Board  no  later  than  5 
days  after  the  petition  is  filed. 

§1152.26    Board  determinatton  under  49 
U.S.C.  10903. 

(a)  The  following  schedule  shall 
govern  the  process  for  Board 
consideration  and  decisions  in 
abandonment  and  discontinuance 
application  proceedings  from  the  time 
the  appUcation  is  filed  until  the  time  of 
the  Board's  decision  on  the  merits: 
Day  0 — Application  filed,  including 

applicant's  case  in  chief. 

Day  10 — ^Due  date  for  oral  hearing 
requests. 

Day  15 — Due  date  for  Board  decision  on 
oral  hearing  requests. 

Day  20 — Due  date  for  Notice  of 
Application  to  be  published  in  the 
Federal  Register. 

Day  45 — Due  date  for  protests  and 
comments,  including  opposition  case 
in  chief,  and  for  public  use  and  trail 
use  requests. 

Day  60— Due  date  for  applicant's  reply 
to  opposition  case  and  for  applicant's 
response  to  trail  use  requests. 

Day  110 — Due  date  for  service  of 
decision  on  the  merits. 

Day  120— Due  date  for  offers  of  finanrjal 
assistance,  except  that  if  an 
appUcation  has  been  granted  by 
decision  issued  sooner  than  Day  110, 
the  offer  of  financial  assistance  shall 
be  due  10  days  after  service  of  the 
decision  granting  the  appUcaticHi. 

(b)  If  an  application  for  abandonment 
or  discontinuance  is  filed  by  a  bankrupt 
railroad,  the  Board  shall  base  its 
decision  (Report  to  the  Bankruptcy 
Court)  on  the  application  and  any 
responses  to  the  application  that  are 
filcMd.  In  each  such  instance,  the  Board 
shall  establish  a  reasonable  period  of 
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time  fat  filing  responses  to  the 
Implication  so  that  public  input  can  be 
included  in  the  Bourd's  decision 
(Report)  and  so  that  the  Board  will  be 
able  to  meet  a  deadline  imposed  or 
•requested  by  the  Bankruptcy  Court 

f11S2^    FlnancM  ■■■lifice 

(a)  Provision  of  information.  An 
applicant  mxist  provide  promptly  upon 
request  to  a  party  considering  an  ofier 
of  financial  assistance  to  continue 
existing  rail  service,  and  concurrendy  to 
the  Board,  the  following: 

(l)(i)  In  an  application  or  petition  for 
exemption  proceeding,  an  estimate  of 
the  «Tmiiiil  subsidy  and  mifiimiim 
purchase  price  required  to  keep  the  line 
or  a  portion  of  the  line  in  operatioo; 

(ii)  In  a  class  exemption  proceeding. 
either  an  estimate  of  the  annual  subsidy 
or  the  minimum  purchase  price, 
depending  upon  the  type  of  financial 
assistance  indicated  in  the  potential 
offeror's  formal  expression  of  intent 
submitted  under  paragraph  (c)(2)(i)  of 
this  section; 

(2)  Its  most  recent  reports  on  the 
physical  condition  of  the  involved  line; 
and 

(3)  Traffic,  revenue,  and  other  data 
necessary  to  determine  the  amount  of 
annual  financial  assistance  that  would 
be  required  to  continue  rail 
transportation  over  that  part  of  the 
railroad  line.  In  an  exemption 
proceeding,  the  data  to  be  provided 
must  at  a  minimum  include  the  carrier's 
estimate  of  the  net  liquidation  value  of 
the  line,  with  supporting  data  reflecting ' 
available  real  estate  appraisals, 
assessments  of  the  quiality  and  quantity 
of  track  materials  in  a  line,  and  removal 
cost  estimates  (including  the  cost  of 
transporting  removed  materials  to  point 
of  sale  or  point  of  stwage  for  relay  use), 
and,  if  an  ofiier  of  subsidy  is 
contemplated,  an  estimate  of  the  cost  of 
rehabilitating  the  line  to  Federal 
Railroad  Administration  class  1  Safety 
Standards  (49  CFR  part  213). 

(b)  Federal  Register  notice.  (1) 
Abandonment  and  discontinuance 
applications.  The  Federal  Register 
publication,  which  gives  notice  of  the 
filing  of  the  application  20  days  after  the 
application  is  filed,  will  serve  as  notice 
to  persons  intending  to  offer  financial 
assistance  to  assure  continued  rail 
service  imder  49  U.S.C.  10904  and  these 
regulations  as  they  relate  to 
abandonment  and  discontinuance 
applicaticms.  OSers  of  financial 
assistance  will  be  due  120  days  after  the 
application  is  filed  or  10  days  after  a 
decision  granting  the  application  is 
served,  whichever  occurs  sooner. 


(2)  Exemption  proceedings,  (i)  If  a 
petition  for  individual  exemption  fiom 
the  prior  approval  requirements  of  49 
U.S.C.  10903  is  filed  with  the  Board  for 
abandoiunent  or  discontinuance  of  a 
line  of  railroad,  the  Board  will  publish 
notice  of  the  petition  in  the  Federal 
Register  within  20  days  of  the  filing  of 
the  petition.  The  Federal  Register 
publication  will  serve  as  notice  to 
persons  with  a  potential  interest  in 
providing  financial  assistance  to  assure 
continued  rail  service  on  the  line  under 
49  U.S.C  10904  and  these  r^ulations  as 
they  relate  to  exempt  abandonments  and 
discontinuances.  OiSiBrs  of  financial 
assistance  vrill  be  due  120  days  after  the 
filing  of  the  petition  for  exemption  or  10 
days  after  service  of  a  Board  decision 
granting  the  exemption,  whichever 
occurs  sooner. 

(ii)  If  a  notice  of  exemption  is  filed 
under  the  class  exemption,  the  Board 
will  publish  notice  of  the  exemption  in 
the  Federal  Register  within  20  days  of 
filing.  The  Federal  Registo-  publication 
will  serve  as  notice  to  persons  with  a 
potential  interest  in  providing  financial 
assistance  to  assure  continued  rail 
service  on  the  line  imder  49  U.S.C. 
10904  and  these  regulations  as  they 
relate  to  exempt  abandonments  and 
discontinuances.  Offers  of  financial 
assistance  will  be  due  no  later  than  30 
days  after  the  date  of  the  Federal 
Register  publication  giving  notice  of  the 
exemption.  - 

(c)  Submission  of  financial  assistance 
offer.  (1)  Abandonment  and 
discontinuance  applications  and 
petitions  for  exemption,  (i)  Service  and 
filing.  An  offeror  must  serve  its  offer  of 
assistance  on  the  carrier  owning  and 
operating  the  line  and  all  parties  to  the 
abandonment  or  discontinuance 
application  or  exemption  proceeding, 
llie  ofiier  must  be  filed  concurrendy 
with  the  Secretary,  Surface 
Transportation  Board,  Washington,  DC 
20423. 

(A)  An  offer  may  be  filed  and  served 
at  any  time  after  the  filing  of  the 
abandoiunent  or  discontinuance 
application  or  petition  for  exemption. 
Once  a  decision  is  served  granting  an 
application  or  petition  for  exemption, 
however,  the  Board  must  be  notified 
that  an  offer  has  previously  been 
submitted. 

(B)  An  offer,  or  notification  of  a 
previously  filed  ofiier,  must  be  filed  and 
served  no  later  than  10  days  after 
service  of  the  Board  decision  granting 
the  application  or  petition  for 
exemption.  This  filing  and  service  is 
subject  to  the  requirements  of  49  CFR 
1152.25  (d)(1),  (d)(2),  and  (cl)(4). 

(C)  If,  after  a  bona  fide  request, 
applicant  or  petitioner  has  failed  to 


provide  a  potential  offeror  promptly 
with  the  information  required  under 
paragraph  (a)  of  this  section  and  if  that 
information  is  not  omtained  in  the 
application  or  petition,  the  Board  will 
entertain  petitions  to  toll  the  10-day 
period  for  submitting  offers  of  financial   Z' 
assistance  under  paragraph  (c)(1)  of  thiy^ 
section.  Petitions  must  be  filed  with  the 
Board  within  5  days  after  service  of  the 
decision  granting  the  application  or 
petition  for  exemption.  Petitions  should 
include  copies  of  the  prior  written 
request  for  information  or  an  accxuate 
outline  of  the  specific  information  that 
was  orally  requested.  Replies  to  these 
petitions  must  be  filed  within  10  days 
after  service  of  the  decision  granting  the 
application  or  petition  for  exemption, 
lliese  petitions  and  replies  must  be 
filed  on  or  before  their  actual  due  date 
under  49  CFR  1152.25(d)(4).  The  Board 
will  issue  a  decision  on  petitions  within 
15  days  after  service  of  the  decision 
granting  the  application  or  petition  for 
exemption. 

(ii)  Contents  of  offer.  The  offeror  shall 
set  forth  its  offer  in  detail  The  offer 
must: 

(A)  Identify  the  line,  or  the  portion  of 
the  line,  in  question; 

(B)  I>emonstrate  that  the  offeror  is 
financially  responsible;  that  is,  that  it 
has  or  within  a  reasonable  time  will 
have  the  financial  resoiuces  to  fulfill 
proposed  contractual  obligations; 
governmental  entities  will  be  presumed 
to  be  financially  responsible;  and 

(C)  Explain  the  disparity  between  the 
offeror's  purchase  price  or  subsidy  if  it 
is  less  than  the  carrier's  estimate  under 
paragraph  (a)(1)  of  this  section,  and 
explain  how  the  offer  of  subsidy  or 
purchase  is  calculated. 

(2)  Class  exemption  proceeding,  (i) 
Expression  of  intent  to  file  offer.  Persons    * 
with  a  potential  interest  in  providing 
financial  assistance  must,  no  later  than 
10  days  after  the  Federal  Register 
publication  described  in  paragraph 
(b)(2)(ii)  of  this  section,  submit  to  the 
carrier  and  the  Board  a  formal 
expression  of  their  intent  to  file  an  offer 
of  financial  assistance,  indicating  the 
type  of  financial  assistance  they  wish  to 
provide  (i.e.,  subsidy  or  purchase).  Such 
submissions  are  subject  to  the  filing 
requirements  of  §  1152.25(d)(1)  through 
(d)(3).  Submission  of  a  fomud 
expression  of  intent  under  this 
subsection  will  automatically  stay  the 
effective  date  of  the  notice  of  exemption 
imder  the  class  exemption  for  40  days 
(normally,  this  will  be  10  days  beyond 
the  date  stated  in  the  Federal  Re^ster 
publication). 

(ii)  Service  and  filing.  An  offeror  must 
serve  its  offer  of  asigstance  on  the  carrio' 
that  instituted  the  exempt  filing  as  well 
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as  all  other  parties  to  the  proceeding. 
The  ofiiar  must  be  filed  concurrently 
with  the  Secretary,  Surface 
Transportation  Board,  Washington,  DC 
20423. 

(A)  An  offer  may  be  filed  and  served 
at  any  time  after  the  filing  of  the  notice 
of  exemption.  Once  a  notice  of 
exemption  is  published  in  the  Federal 
Register,  however,  the  Board  must  be 
notified  that  an  offer  has  previously 
been  submitted. 

(B)  An  ofiiar,  or  notification  of  a 
previously  filed  offer,  must  be  filed  and 
served  no  later  than  30  days  after  the 
Federal  Roister  pubUcation  described 
in  paragraph  (b)(2)(ii)  of  this  section. 
This  filing  and  sirvice  is  subject  to  the 
requirements  of  49  CFR  1152.25  (d)(1), 
(d)(2).  and  (d)(4).        r    ^V^. 

(C)  If,  after  a  bona  fide  request, 
applicant  has  failed  to  provide  a 
potential  offeror  promptly  with  the 
information  required  under  paragraph 
(a)  of  this  section  and  if  that  information 
is  not  contained  in  the  notice  of 
exemption,  the  Board  will  entertain 
petitions  to  toll  the  30-day  period  for 
submitting  ofiers  of  financial  assistance 
under  paragraph  (c)(2)  of  this  section. 
Petitions  must  be  filed  with  the  Board 
within  25  days  after  publication  in  the 
Federal  Register  (described  in 
paragraph  (b)(2)(ii)  of  this  section). 
Petitions  should  include  copies  of  the 
prior  written  request  for  information  or 
an  accurate  outline  of  the  specific 
information  that  was  orally  requested. 
Replies  to  these  petitions  must  be  filed 
within  30  days  after  the  publication. 
These  petitions  and  replies  must  be 
filed  on  or  before  their  actual  due  date 
under  49  CFR  1152.25(d)(4).  The  Board 
will  issue  a  decision  on  petitions  to  toll 
the  offer  period  within  35  days  after 
pubhcation. 

(D)  Upon  receipt  of  a  formal 
expression  of  intent  to  file  an  offer 
imder  paragraph  (c)(2)(i)  of  this  section, 
the  rail  carrier  applicant  may  advise  the 
Board  and  the  potential  offeror  that 
additional  time  is  needed  to  develop  the 
information  required  under  paragraph 
(a)  of  this  section.  Applicant  shall 
expressly  indicate  the  amoimt  of  time  it 
considers  necessary  (not  to  exceed  60 
days)  to  develop  and  submit  the 
required  information  to  the  potential 
o^ror.  For  the  duration  of  the  time 
period  so  indicated  by  the  applicant,  the 
30-day  period  for  submitting  offers  of 
financial  assistance  under  paragraph 
(c)(2)  of  this  section  shall  be  tolled 
without  formal  Board  action. 

(iii)  Contents  of  offer.  The  offeror 
shall  set  forth  its  offer  in  detail.  The 
offer  must  meet  the  requirements  of 
paragraph  (c)(l)(ii)  of  this  section. 


(d)  Access  to  documents.  Upon 
receipt  by  the  carrier  of  a  written 
comment  under  §  1152.25  or  a  formal 
expression  of  intent  under  paragraph 
(c)(2)(i)  of  this  section  indicating  an 
intent  to  offier  financial  assistance,  or 
upon  receipt  by  the  carrier  of  an  offer 
of  financial  assistance,  whichever 
occ\irs  earlier,  the  carrier  must  make 
available  to  that  p>arty  or  offeror  the 
records,  accoimts,  appraisals,  working 
papers,  and  other  documents  used  in 
preparing  Exhibit  1  (§1152.36)  or,  if  an 
exemption  proceeding,  those  documents 
that  would  have  been  used  in  preparing 
Exhibit  1  had  an  abandoiunent  or 
discontinuance  application  been  filed, 
or  other  records,  reports,  and  data  in  the 
possession  of  the  carrier  seeking  the      ^ 
exemption  that  provide  comparable     ^  negotiations  will  be  acted  upon  by  the 


decision  granting  a  petition  for 
exemption,  or  within  35  days  of  the 
Federal  Register  publication  described 
in  paragraph  (b)(2)(ii)  of  this  section  (or 
within  5  days  after  the  offer  is  filed  if 
the  time  for  filing  has  been  tolled  under 
paragraph  (c)(l)(i)(C)  or  (c)(2)(ii)  (C)  or 
(D)  of  this  section).  Under  the  delegation 
of  authority  at  §  1011.8,  the  Director  of 
the  Office  of  Proceedings  will  make  the 
initial  determination  whether  offers  of 
financial  assistance  satisfy  the  standards 
of  49  U.S.C.  10904(d)  for  purposes  of 
partial  revocation  and  institution  of 
negotiations.  Appeals  of  initial 
decisions  determining  whether  offers  of 
financial  assistance  satisfy  the  standards 
of  49  U.S.C.  10904(d)  for  purposes  of 
partial  revocation  and  institution  of 


data.  These  documents  shall  be  made 
available  dxuing  regular  business  hours 
at  a  time  and  place  mutually  agreeable 
to  the  parties. 

(e)  Review  of  offers.  (1 )  Abandonment 
and  discontinuance  applications.  The 
Board'  will  review  each  offer  submitted 
to  determine  if  a  financially  responsible 
person  has  offered  assistance.  If  that 
criterion  is  met,  the  Board  will  issue  a 
decision  postponing  the  effective  date  of 
the  authorization  for  abandonment  or 
discontinuance.  This  decision  will  be 
issued  within  15  days  of  the  service  of 
the  decision  gnmting  the  appUcation  (or 
within  5  days  after  the  offer  is  filed  if 
the  time  for  filing  has  been  tolled  under 
paragraph  (c){l)(i)(C)  of  this  section,  or 
Mfithln  5  days  after  expiration  of  the  120 
day  (4  month)  period  described  in  49 
U.S.C.  10904,  if  that  occurs  first).  Under 
the  delegation  of  authority  at  §  1011.8, 
the  Director  of  the  Office  of  Proceedings 
will  make  the  initial  determination 
whether  offers  of  financial  assistance 
satisfy  the  standards  of  49  U.S.C. 
10904(d]  for  purposes  of  instituting 
negotiations.  Appeals  of  initial 
decisions  determining  whether  offers  of 
financial  assistance  satisfy  the  standards 
of  49  U.S.C.  10904(d)  for  purposes  of 
instituting  negotiations  will  be  acted 
upon  by  the  entire  Board  pursuant  to  49 
CFR  1011.2(a)(7). 

(2)  Exemption  proceedings.  The  Board 
will  review  each  offer  submitted  to 
determine  if  a  financially  responsible 
person  has  offered  assistance.  If  that 
criterion  is  met,  the  Board  will  postpone 
the  efiiective  date  either  of  the  decision 
granting  a  petition  for  individual 
exemption  or  the  notice  of  exemption 
under  the  class  exemption  and  partially 
revoke  the  exemption  or  (in  the  case  of 
a  class  exemption)  the  notice  of 
exemption  to  the  extent  it  applies  to  49 
U.S.C.  10904.  The  decision  to  postpone 
and  partially  revoke  will  be  issued 
within  15  days  of  the  service  date  of  a 


entire  Board  pursuant  to  49  CFR 
1011.2(a)(7). 

(f)  Agreement  on  financial  assistance. 
(1)  If  the  carrier  and  a  person  offisring 
financial  assistance  enter  into  a  subsidy 
agreement  designed  to  provide  for 
continued  rail  service,  the  Board  will 
postpone  the  effective  date  of  the 
abandonment  or  discontinuance.  If  a 
decision  granting  a  petition  for 
individual  exemption,  or  a  notice  of 
exemption,  has  been  issued,  the  Board 
will  postpone  the  effective  date  of  the 
decision  or  notice  of  exemption.  The 
postponement  wiU  be  for  as  long  as  the 
subsidy  agreement  is  in  effect. 

(2)  If  the  carrier  and  a  person  offering 
to  purchase  a  line  enter  into  a  purchase 
agreement  which  will  result  in 
continued  rail  service,  the  Board  will 
approve  the  transaction  and  dismiss  the 
application  for  abandonment  or 
discontinuance,  orthe  petition  for 
exemption  or  notice  of  exemption. 
Board  approval  is  not  required  under  49 
U.S.C.  10901, 10902,  or  11323  for  the 
parties  to  consiunmate  the  transaction 
or  for  the  purchaser  to  institute  service 
and  operate  as  a  railroad  subject  to  49 
U.S.C.  10501(a).  - 

ig) 'Failure  to  reach  agreement  on 
financial  assistance.  (1)  If  the  carrier 
and  a  financially  responsible  person  fail 
to  agree  on  the  amount  or  terms  of 
subsidy  or  purchase,  either  party  may 
request  the  Board  to  establish  the 
conditions  and  amount  of 
compensation.  This  request  must  be 
filed  with  the  Board  within  30  days  after 
the  offer  is  made  and  served 
concurrently  by  overnight  mail  on  all 
parties  to  the  proceeding.  The  request 
must  be  accompanied  by  the 
appropriate  fee,  codified  at  49  CFR 
1002.2(f)(26).  Replies  will  be  due  5  days 
later. 

(2)  If  no  agreement  is  reached  within 
30  days  after  the  offer  of  purchase  or 
subsidy  is  made,  and  no  request  is  made 
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to  the  Board  to  set  the  conditions  and 
amount  of  compensation  under 
paragraph  (g)(1)  of  this  section,  the 
Board  will  serve  a  decision  vacating  the 
prior  decision,  which  postponed  the 
e£CBCtive  date  of  the  decision  granting 
the  application,  the  decision  granting 
the  exemption,  or  the  notice  of 
exemption  and,  which,  if  applicable, 
partially  revoked  either  the  decision 
granting  the  exemption  or  (in  the  case 
of  a  class  exemption)  the  notice  of 
exemption.  The  Board  will  issue  the 
decision  to  vacate  within  10  days  of  the 
due  date  for  requesting  the  Board  to  set 
the  conditions  and  amount  of 
compensation,  and  the  Board  will  make 
the  decision  to  vacate  effective  on  its 
date  of  service. 

(h)  Request  to  establish  conditions 
and  compensation  for  financial 
assistance.  (1)  If  the  Board  is  requested 
to  establish  conditions  and 
compensation  for  financial  assistance 
imder  paragraph  (g)(1)  of  this  section, 
the  Board  wiU  issue  a  decision  within 
30  days  after  the  request  is  due. 

(2)  If  the  applicant  receives  multiple 
offers  of  financial  assistance,  requests  to 
establish  conditions  and  compensation 
will  not  be  permitted  before  the 
applicant  selects  the  ofiisror  with  whom 
it  wishes  to  transact  business.  (See 
paragraph  (1)(1)  of  this  section.) 

(3)  A  party  requesting  the  Board  to 
establish  conditions  and  compensation 
for  financial  assistance  must,  within  the 
time  period  set  forth  in  paragraph  (h)(4) 
of  this  section,  provide  its  case  in  chief, 
including  reasons  why  its  estimates  are 
correct  and  the  other  negotiating  party's 
estimates  are  incorrect,  points  of 
agreement  and  points  of  disagreement  ' 
between  the  negotiating  parties,  and 
evidence  substantiating  these 
allegations.  The  offeror  has  the  burden 
of  proof  as  to  all  issues  in  dispute. 

C4)  The  o&ror  must  submit  all 
evidence  and  information  supporting 
the  terms  it  seeks  within  30  days  after 
the  offer  is  made.  The  carrier's  reply  to 
this  evidence  and  support  for  the  terms 
it  seeks  are  due  within  35  days  after  the 
ofiiar  is  made.  No  rebuttal  evidence  will 
be  permitted  and  evidence  and 
information  submitted  after  these  dates 
Mrtll  be  rejected. 

(5)  If  requested,  the  Board  will 
determine  the  amount  and  terms  of 
subsidy  based  on  the  avoidable  cost  of 
providing  continued  rail  transportation, 
plus  a  reasonable  return  on  the  value  of 
the  line.  Under  49  U.S.C.  10904(f)(4)(B), 
no  subsidy  arrangement  approved  under 
section  10904  shall  remain  in  effect  for 
more  than  one  year  unless  mutually 
agreed  by  the  parties. 

(6)  If  requested,  the  Board  will 
determine  the  price  and  othra  terms  of 


sale.  The  Board  will  not  set  a  price 
below  the  fair  market  value  of  the  line 
(including,  unless  otherwise  agreed 
upon  by  the  parties,  all  facilities  on  the 
line  or  portion  necessary  to  provide 
efiiective  transportation  services).  Fair 
market  value  equals  constitutional 
minimum  value  which  is  the  greater  of 
the  net  liquidation  value  of  the  line  or 
the  going  concern  value  of  the  line.  The 
constitutional  minimum  value  is 
computed  without  regard  to  labor 
protection  costs. 

(7)  Within  10  days  of  the  service  date 
of  the  Board's  decision,  the  offeror  must 
accept  or  reject  the  Board's  terms  and 
conditions  with  a  written  notification  to 
the  Board  and  all  parties  to  the 
proceeding.  U  the  offeror  accepts  the 
terms  and  conditions  set  by  the  Board, 
the  Board's  decision  is  binding  on  both 
parties.  If  the  offeror  withdraws  its  offier 
or  does  not  accept  the  terms  and 
conditions  set  by  the  Board  with  a 
timely  written  notification,  the  Board 
will  serve,  within  20  days  after  the 
service  date  of  the  Board  decision 
setting  the  terms  and  conditions,  a 
decision  vacating  the  prior  decision, 
which  postponed  the  effective  date  of 
either  the  decision  granting  the 
application  or  exemption  or  the  notice 
of  exemption,  and  which,  if  appUcable. 
partially  revoked  the  exemption  or  (in 
the  case  of  a  class  exemption)  the  notice 
of  exemption  (unless  other  offers  are 
being  considered  under  paragraph  (1)  of 
this  section).  The  decision  to  vacate  will 
be  effective  on  its  date  of  service. 

(i)  Substitution  of  purchasers  and 
disposition  after  sale.  (1)  Prior  to  the 
consummation  of  a  purchase  imder  this 
section,  an  ofiisror  may  substitute  its 
corporate  affiliate  as  the  purchaser 
under  an  agreement,  provided  the  Board 
has  determined  either: 

(i)  The  original  offeror  has  guaranteed 
the  financial  responsibility  of  its 
affiliate:  or 

(ii)  The  affiliate  has  demonstrated 
financial  responsibiUty  in  its  own  right. 

(2)  Except  as  provided  in  paragraph 
(i)(3)  of  this  section,  a  purchaser  under 
this  section  may  not: 

(i)  Transfer  die  line  or  discontinue 
service  over  the  line  prior  to  the  end  of 
the  second  year  after  consiunmation  of 
the  original  sale  under  these  provisions; 
or 

(ii)  Transfer  the  line,  except  to  the 
carrier  fram  whom  the  line  was 
purchased,  prior  to  the  end  of  the  fifth 
year  after  constunmation 

(3)  Paragraph  (i)(2)  of  this  section 
does  not  preclude  a  piuchaser  under 
this  section  from  transferring  the  line  to 
a  corporate  affiliate  following  the 
consummation  of  the'  original  sale.  Prior 
Board  approval  of  the  affiliate's 


acquisition  and  operation,  however,  is 
required  under  49  U.S^C.  10901, 10902. 
or  11323.  A  corporate  affiliate  acquiring 
a  line  under  this  section  is  prohibited 
from  discontinuing  service  over  the  line 
or  transferring  the  line  to  a  party  that  is 
not  a  corporate  affiliate  during  die  time 
periods  prescribed  in  paragraph  (i)(2)  of 
this  section. 

(j)  Discontinuance  of  subsidy.  A 
subsidizer  may  discontinue  a  subsidy 
under  this  section  by  giving  60  days 
notice  of  the  discontinuance  to  the 
applicant  and  all  other  parties  to  the 
proceeding.  Unless  another  financially 
responsible  party  enters  into  a  subsidy 
agreement  as  beneficial  to  the  carrier  as 
the  discontinued  subsidy  agreement  in 
a  situation  where  the  1-year  time  limit 
of  49  U.S.C.  10904(f)(4)(B)  has  not  yet 
run,  the  carrier  may  by  filing  a  request 
with  the  Board  and  serving  the  request 
on  all  parties  to  the  abandonment  or 
exemption  proceeding  obtain  a  decision 
vacating  the  decision  postponing  the 
effective  date  of  either  the  decision 
granting  the  application,  or  petition  for 
individual  exemption,  or  the  notice  of 
exemption.  The  Board  will  issue  a 
decision  to  vacate  within  10  days  after 
the  filing  and  service  of  the  request. 
This  decision  to  vacate  will  be  effective 
on  its  service  date. 

(k)  Default  on  agreement.  If  any  party 
defaults  on  its  obligations  imder  a 
financial  assistance  agreement,  any 
other  party  to  the  agreement  may 
promptly  inform  the  Board  of  that 
default.  Upon  notificatioa,  the  Board 
will  take  appropriate  action. 

(1)  Multiple  offers  of  financial 
assistance.  (1)  If  an  applicant  receives 
more  than  one  offer  to  purchase  or 
subsidize  the  line  &t>m  ofierors  foimd  to 
^be  financially  responsible,  the  applicant 
must  select  the  offeror  from  those  with 
whom  it  wishes  to  transact  business.  In 
abandonment  and  discontinuance 
application  and  petition  for  exemption 
proceedings  within  25  days  after  service 
of  the  decision  granting  the  application 
or  petition  for  exemption,  and  in  class 
exemption  proceedings  within  45  days 
after  me  Federal  Register  publication 
described  in  paragraph  (b)(2)(ii)  of  this 
section,  the  railroad  must: 

(i)  File  a  written  notification  of  its 
selection  with  the  Board;  and 

(ii)  Serve  a  copy  of  the  notification  on 
all  parties  to  the  proceeding. 

(2)(i)  Abandonment  and 
discontinuance  applications  and 
petitions  for  exemption.  If  the  applicant 
has  received  multiple  offers  of  financial 
assistance  from  persons  foimd  to  be 
financially  responsible  and  has  selected 
the  ofiisror  with  whom  it  withes  to 
transact  bu«ness.  the  negotiating  fMities 
shall  complete  the  sale  or  subsidy 
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agreement  or  request  the  Board  to 
establish  the  conditions  and  amount  of 
compensation  within  40  days  after  the 
service  date  of  the  decision  granting  the 
application  or  petition  for  exemption.  A 
request  to  the  Board  to  set  terms  and 
conditions  must  be  served  concurrently 
on  all  parties  to  the  proceeding.  If  no 
agreement  on  subsidy  or  sale  is  reached 
within  the  40-day  period  and  the  Board 
has  not  been  requested  to  estabUsh  the 
conditions  and  amount  of 
compensation,  any  other  financially 
responsible  offeror  may  request  the 
Board  to  establish  the  conc^tions  and 
amount  of  compensation.  This  request 
must  be  filed  at  the  Board  within  50 
days  of  the  service  date  of  the  decision 
granting  the  application  or  petition  for 
exemption  and  served  concxurently  on 
all  parties  to  the  proceeding.  If  no  other 
request  is  filed,  the  Board  will  issue  a 
decision  authorizing  abandonment  or 
disccmtinuance  within  60  days  of  the 
service  date  of  the  decision  granting  the 
application  or  petition  for  exemption, 
lliis  decision  will  be  effective  on  the 
date  of  service. 

(ii)  Class  exemption  proceedings.  If 
the  carrier  seeking  the  exemption  has 
received  multiple  offers  of  financial 
assistance  from  persons  found  to  be 
financially  responsible  and  has  selected 
the  offeror  with  whom  it  vnshes  to 
transact  business,  the  negotiating  parties 
shall  complete  the  sale  or  subsidy 
agreement  or  request  the  Board  to 
establish  the  conditions  and  amoimt  of 
compensation  within  60  days  after  the 
Federal  Register  publication  described 
in  paragraph  (b)(2)(ii)  of  this  section.  A 
request  to  the  Board  to  set  terms  and 
conditions  must  be  served  concurrently 
on  all  parties  to  the  proceeding.  If  no 
agreement  on  subsidy  or  sale  is  reached 
within  the  60-day  period  and  the  Board 
has  not  been  requested  to  establish  the 
conditions  and  amount  of 
compensation,  any  other  financially 
responsible  offeror  may  request  the 
Board  to  establish  the  conchtions  and 
amount  of  compensation.  This  request 
must  be  filed  at  the  Board  within  70 
days  of  the  Federal  Register  publication 
described  in  paragraph  (b)(2)(ii)  of  this 
section  and  served  concurrently  on  all 
parties  to  the  proceeding.  If  no  other 
request  is  filed,  the  Board  will  issue  a 
decision  vacating  the  decision 
postponing  the  effective  date  of  the 
notice  of  exemption  within  80  days  of 
the  Federal  Register  publication 
described  in  paragraph  (b)(2)(ii)  of  this 
section.  The  decision  to  vacate  will  be 
effective  on  the  date  of  service. 

(3)  If  the  Board  has  established  the 
conditions  and  amoimt  of 
compensation,  and  the  original  offer  is 
withdrawn  under  paragraph  (h)(7)  of 


this  section,  any  other  offeror  found  to 
be  financially  responsible  may  accept 
the  Board's  decision  within  20  days 
after  the  service  date  of  the  Board's 
decision  setting  terms  and  conditions.  If 
the  decision  is  accepted  by  another  such 
offeror,  the  Board  will  require  the 
applicant  to  accept  the  terms 
incorporated  in  the  Board's  decision. 

(m)  Additional  time  for  filing. 
Notwithstanding  the  deadlines 
previously  set  forth  in  part  1152  for 
filing  an  offer  of  finandal  assistance, 
parties  that  can  show  that  they  would  be 
materially  prejudiced  by  having  less 
than  the  full  4  months  for  filing  an  offer 
of  financial  assistance  provided  in  49 
U.S.C.  10904(c)  for  application 
proceedings  may  seek  relief  under  49 
C3TI  part  1117. 

}1152^    ^blic  uae  praoeduree. 

(a)(1)  If  the  Board  finds  that  the  ** 

present  or  future  public  convenience 
and  necessity  require  or  permit 
abandonment  or  discontinuance,  the 
Board  will  determine  if  the  involved  rail 
properties  are  appropriate  for  use  for 
other  public  purposes. 

(2)  A  request  for  a  public  use 
condition  under  49  U.S.C.  10905  must 
be  in  writing  and  set  forth: 

(i)  The  condition  sought; 

(ii)  The  public  importance  of  the 
condlition; 

(iii)  The  period  of  time  for  which  the 
condition  would  be  effective  (up  to  the 
statutory  maximum  of  180  days);  and 

(iv)  Justification  for  the  imposition  of 
the  time  period.  A  copy  of  the  request 
shall  be  mailed  to  the  applicant. 

(3)  For  applications  filed  under  part 
1152,  subpart  C,  a  request  for  a  public 
use  condition  must  be  filed  not  more 
than  45  days  after  the  apphcation  is 
filed.  A  decision  on  the  public  use 
request  will  be  issued  by  the  Board  or 
the  Director  of  the  Office  of  Proceeding 
prior  to  the  effective  date  of  the 
abandonment.  For  abandonment 
exemptions  under  part  1152,  subpart  F 
or  exemptions  granted  on  the  basis  of  an 
individual  petition  for  exemption  filed 
under  49  U.S.C.  10502,  a  request  for  a 
pubUc  use  condition  must  be  filed  not 
more  than  20  days  tarn  the  date  of 
publication  of  the  notice  of  exemption 
in  the  Federal  Register  in  the  case  of 
class  exemptions  tmder  subpart  F  of  this 
part,  or  not  more  than  20  days  &x)m  the 
date  of  publication  of  notice  of  the  filing 
of  the  petition  for  individual  exemption 
in  the  Federal  Reoster. 

(b)  If  the  Board  finds  that  the  rail 
properties  are  appropriate  for  use  for 
other  public  purposes,  the  railroad  may 
dispose  of  the  rail  properties  only  under 
the  conditions  described  in  the  Board's 
decision.  The  conditions  imposed  by 


the  Board  may  include  a  prohibition 
against  the  disposal  of  the  rail  assets  for 
a  period  of  not  more  than  180  days  from 
the  effective  date  of  the  decision 
authorizing  the  abandonment  or 
discontinuance,  unless  the  properties 
have  first  been  offered,  on  reasonable 
terms,  for  sale  for  pubhc  purposes.  This 
period  will  nm  concurrently  with  any 
other  postponements.  Jurisdiction  to 
impose  such  conditions  expires  after 
180  days  fi^om  the  effective  date  of  the 
decision  authorizing  the  abandonment 
or  discontinuance. 

1 1 1 92^    Prospective  use  of  rtght»-of-way 
for  taiterlm  traii  use  and  rail  banking. 

(a)  If  any  state,  political  subdivision, 
or  quahfied  private  organization  is 
interested  in  acquiring  or  using  a  right- 
of-way  of  a  rail  line  proposed  to  be 
abandoned  for  interim  trail  use  and  rail 
banking  piu^uant  to  16  U.S.C.  1247(d), 
it  must  file  a  comment  or  otherwise 
include  a  request  in  its  filing  (in  a 
regulated  abandonment  proceeding)  or  a 
petition  (in  an  exemption  proceeding) 
indicating  that  it  would  like  to  do  so. 
The  comment/request  or  petition  must 
include: 

(1)  A  map  depicting,  and  an  acciu^te 
description  of,  the  ri^t-of-way,  or 
portion  thereof  (including  mileposts). 
proposed  to  be  acquired  or  used; 

(2)  A  statement  mdicating  the  user's 
willingness  to  assume  full 
responsibility:  for  managing  the  right-of- 
way;  for  any  legd  liabiUty  arising  out  of 
the  use  of  the  right-of-way  (unless  the 
user  is  immune  bom  liability,  in  which 
case  it  need  only  indemnify  the  railroad 
against  any  potential  habiUty);  and  for 
the  payment  of  all  taxes  assessed  against 
the  ri^t-of-way;  and 

(3)  An  acknowledgment  that  interim 
trail  use  is  subject  to  the  user's 
continuing  to  meet  its  responsibilities 
described  in  paragraph  (a)(2)  of  this 
section,  and  subject  to  possible  futiire 
reconstruction  and  reactivation  of  the 
right-of-way  for  rail  service.  The 
statement  must  be  in  the  following  form: 

Statement  of  Willingness  To  Assume 
Financial  Responsibility 

In  order  to  establish  interim  trail  use  and 
rail  banking  under  16  U.S.C.  1247(d)  and  49 

CFR  1152.29 (Interim  Trail  User) 

is  willing  to  assume  full  responsibility  for 
management  of.  for  any  legal  liability  arising 
out  of  the  transfer  or  use  of  (unless  the  user 
is  immune  from  liability,  in  which  case  it 
need  only  indemnify  the  railroad  against  any 
potential  liability),  and  for  the  payment  of 
any  and  all  taxes  that  may  be  levied  or 
assessed  against  the  right-of-v)ray  owned  by 

(Railroad)  and  operated  by 

(Railroad).  The  property,  known 

as (Name  of  Branch  Line),  extends 

from  railroad  milef)ost near 

(Station  Name),  to  railioed  • 
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,  near. 


.  miles  in 


.  (Sution 


milepost 

name),  a  distance  of. 

ICountyfies),  (StateCs)].  The  right-of-way  is 

part  of  a  line  of  railroad  proposed  for 

abandonment  in  Docket  No.  STB  AB- 

(Sub-No. ). 

A  map  of  the  property  depicting  the  right- 
of-way  is  attached. 

(Interim  Trail  User)  acknowledges 

that  use  of  the  right-of-way  is  subject  to  the 
user's  continuing  to  meet  its  responsibilities 
described  above  and  subject  to  p>ossible 
future  reconstrucbon  and  reactivation  of  the 
right-of-way  for  rail  service.  A  copy  of  this 
statement  is  being  served  on  the  railroad(s) 
on  the  same  date  it  is  being  served  on  the 
Board. 

(b)(1)  )n  abandonment  application 
proceedings  under  49  U.S.C  10903, 
interim  trail  use  statements  are  due 
within  the  45-day  protest  and  comment 
period  following  the  date  the 
abandonment  application  is  filed.  See 
§  1152.25(c).  The  applicant  carrier's 
response  notifying  the  Board  whether 
and  with  whom  it  intends  to  negotiate 
a  trail  use  agreement  is  due  within  15 
days  after  the  close  of  the  protest  and 
comment  period  (i.e.,  60  days  after  the 
abandonment  appUcation  is  filed). 

(i)  In  every  proceeding  where  a  Trails 
Act  request  is  made,  the  Board  will 
determine  whether  the  Trails  Act  is 
applicable. 

(ii)  If  the  Trails  Act  is  not  appUcable 
because  of  failure  to  comply  with 
§  1152.29(a),  or  is  applicable  but  the 
carrier  either  does  not  intend  to 
negotiate  an  agreement,  or  does  not 
timely  notify  the  Board  of  its  intention 
to  negotiate,  a  decision  on  the  merits 
will  be  issued  and  no  Certificate  of 
Interim  Trail  Use  or  Abandonment  will 
be  issued.  If  the  carrier  is  willing  to 
negotiate  an  agreement,  and  the  public 
convenience  and  necessity  permit 
abandonment,  the  Board  Mail  issue  a 
OTU. 

(2)  In  exemption  proceedings,  a 
petition  containing  an  interim  trail  use 
statement  is  due  within  10  days  after  the 
date  the  notice  of  exemption  is 
published  in  the  Federal  Register  in  the 
case  of  a  class  exemption  and  within  20 
days  after  publication  in  the  Federal 
Rcqpster  of  the  notice  of  filing  of  a 
petition  for  exemption  in  the  case  of  a 
petition  for  exemption.  When  an  interim 
trail  use  comment(s)  or  petition(s)  is 
filed  in  an  exemption  proceeding,  the 
railroad's  reply  to  the  Board  (indicating 
whether  and  with  whom  it  intends  to 
negotiate  an  agreemenl)  is  due  within  10 
days  after  the  date  a  petition  requesting 
interim  trail  use  is  filed. 

(3)  Late-filed  tnul  use  statements  must 
be  supported  by  a  statement  showing 
good  cause  for  late  filing. 

(c)  Regular  and  NERSA  abandonment 
proceedings.  (1)  If  continued  rail  service 


does  not  occur  pursuant  to  49  U.S.Q 
10904  and  §  1152.27,  and  a  raihoad 
agrees  to  negotiate  an  interim  trail  use/ 
rail  banking  agreement,  then  the  Board 
wiU  issue  a  CITU  to  the  railroad  and  to 
the  interim  trail  user  for  that  portion  of 
the  right-of-way  to  be  covered  by  the 
agreement.  The  CITU  will:  Permit  the 
railroad  to  discontinue  service,  cancel 
any  applicable  tariffs,  and  salvage  track 
and  material  consistent  with  interim 
trail  use  and  rail  banking,  as  long  as  it 
is  consistent  with  any  odier  Board 
order,  30  days  after  the  date  it  is  issued 
(10  days  after  issuance  in  NERSA 
proceedings);  and  permit  the  railroad  to 
fully  abandon  the  line  if  no  trail  use 
agreement  is  reached  180  days  after  it  is 
issued,  subject  to  appropriate 
conditions,  including  labor  protection 
and  environmental  matters. 

(2)  The  OTU  will  indicate  that  any 
interim  trail  use  is  subject  to  future 
restoration  of  rail  service,  and  subject  to 
the  user  continuing  to  meet  the  financial 
obligations  for  the  right-of-way.  The 
CITU  will  also  provide  that,  if  the  user 
intends  to  terminate  trail  use,  it  must 
send  the  Board  a  copy  of  the  CITU  and 
request  that  it  be  vacated  on  a  specified 
date.  The  Board  will  reopen  the 
abandonment  proceeding,  vacate  the 
QTU,  and  issue  a  decision  permitting 
immediate  abandonment  ^or  the 
involved  portion  of  the  right-of-way. 
Copies  of  the  decision  will  be  sent  to: 

(i)  The  abandonment  applicant; 

(ii)  The  owner  of  the  right-of-way;  and 

(iii)  The  current  trail  user. 

(3)  If  an  application  to  construct  and 
operate  a  rail  line  over  the  right-of-way 
is  authorized  imder  49  U.S.C.  10901  and 
49  CFR  part  1150,  or  exempted  imder  49 
U.S.C.  10502,  then  the  OTU  will  be 
vacated  accordingly. 

(d)  Exempt  abandonment 
proceedings.  (1)  If  continued  rail  service 
does  not  occtir  imder  49  U.S.C.  10904 
and  §  1152.27  and  a  railroad  agrees  to 
negotiate  an  interim  trail  use/rail 
banking  agreement,  then  the  Board  will 
issue  a  Notice  of  Interim  Trail  Use  or 
Abandonment  (NTTU)  to  the  railroad 
and  to  the  interim  trail  user  for  the 
portion  of  the  right-of-way  to  be  covered 
by  the  agreement.  The  NTTU  will: 
permit  d^e  railroad  to  discontinue 
service,  cancel  any  applicable  tariffs, 
and  salvage  track  and  materials, 
consistent  with  interim  trail  use  and  rail 
banking,  as  long  as  it  is  consistent  with 
any  other  Board  order,  30  days  after  the 
date  it  is  issued;  and  permit  the  railroad 
to  fully  abandon  the  line  if  no 
agreement  is  reached  180  days  after  it  is 
issued,  subject  to  appropriate 
conditions,  including  l^bor  protection 
and  environmental  matters. 


(2)  The  NTTU  will  indicate  that 
Interim  trail  use  is  subject  to  future 
restoration  of  rail  service,  and  subject  to 
the  user  continuing  to  meet  the  financial 
obUgations  for  the  right-of-way.  The 
NTTU  will  also  provide  that,  if  the  user 
intends  to  terminate  trail  use,  it  must 
send  the  Board  a  copy  of  the  NTTU  and 
request  that  it  be  vacated  on  a  specific 
date.  The  Board  will  reopen  the 
exemption  proceeding,  vacate  the  NTTU, 
and  issue  a  decision  reinstating  the 
exemption  for  that  portion  of  the  right- 
of-way.  Copies  of  the  decision  vnll  be 
sent  to: 

(i)  The  abandomnent  exemption 
appUcant; 
(ii)  The  owner  of  the  right-of-way;  and 
(iii)  The  ciurent  trail  user. 

(3)  If  an  application  to  construct  and 
operate  a  rail  line  over  the  right-of-way 
is  authorized  under  49  U.S.C.  10901  and 
49  CFR  part  1150,  or  exempted  imder  49 
U.S.C.  10502,  then  the  NTTU  wiH  be 
vacated  accordingly. 

(e)(1)  Where  late-filed  trail  use 
statements  are  accepted,  the  Director  (or 
designee)  will  telephone  the  railroad  to 
determine  whether  abandonment  has 
been  consummated  and,  if  not,  whether 
the  railroad  is  willing  to  negotiate  an 
interim  trail  use  agreement.  The  railroad 
shall  confirm,  in  writing,  its  response, 
within  5  days.  If  abandonment  has  been 
consummated,  the  trail  use  request  will 
be  dismissed.  If  abandoiunent  has  not 
been  consummated  but  the  railroad 
refuses  to  negotiate,  then  trail  use  will 
be  denied.  If  abandonment  has  not  been 
consummated  and  the  railroad  is  willing 
to  negotiate,  the  abandonment 
proceeding  vriU  be  reopened,  the 
abandoiunent  decision  granting  an 
appUcation,  petition  for  exemption  or 
notice  of  exemption  wall  be  vacated,  and 
an  appropriate  CITU  or  NTTU  will  be 
issued.  The  effective  date  of  the  OTU  or 
NTTU  will  be  the  same  date  as  the 
vacated  decision  or  notice. 

(2)  A  railroad  that  receives  authority 
from  the  Board  to  abandon  a  line  (in  a 
regulated  abandonment  proceeding 
under  49  U.S.C  10903,  or  by  individual 
or  class  exemption  issued  under  49 
U.S.C.  10502)  shall  file  a  notice  of 
consummation  with  the  Board  to  signify 
that  it  has  exercised  the  authority 
granted  and  fully  abandoned  the  line 
(e.g.,  discontinued  operations,  salvaged 
the  track,  canceled  tari&.  and  intends 
that  the  property  be  removed  from  the 
interstate  rail  network).  The  notice  shall 
provide  the  name  of  the  STB  proceeding 
and  its  docket  number,  a  brief 
d^cription  of  the  line,  and  a  statement 
that  the  railroad  has  coosununated,  or 
fiilly  exercised,  the  abandonment 
authorify  on  a  certain  date.  The  notice 
shiUbe  filed  within  1  year  of  the 
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service  date  of  the  decision  pennitting 
the  abandonment  (assuming  that  the 
lailroad  intends  to  consiunmate  the 
abandonment).  Notices  will  be  deemed 
conclusive  on  the  point  of 
consummation  if  there  are  no  legal  or 
regulatory  barriers  to  consummation 
(such  as  outstanding  conditions, 
including  Trails  Act  conditfons).  If,  after 
1  year  from  the  date  of  service  of  a 
.iiadsion  permitting  abandonment, 
consiimmation  has  not  been  effected  by. 
the  railroad's  filing  of  a  notice  of 
consummation,  and  there  are  no  legal  or 
regulatory  barriers  to  consummation, 
the  authority  to  abandon  will 
automatically  expire.  In  that  event,  a 
new  proceeding  would  have  to  be 
instituted  if  the  r^lroad  wantslo 
abandon  the  lin^  Copies  of  the 
railroad's  notic/of  consummation  shall 
be  filed  with  t^e  Secretary  of  the  Board. 
In  addition,  the  notice  of  consummation 
shall  be  sentfto  th^State  Public  Service 
Commission4or^quivalent  agency)  of 
every  state  through  which  theJjne 
passes. 

(f)(1)  When  a  trail  user  intends  to 
terminate  trail  use  and  another  person 
intends  to  become  a  trail  user  by 
assuming  financial  responsibility  for  the 
right-of-way,  then  the  existing  and 
future  trail  users  shall  file,  jointly: 

(i)  A  copy  of  the  extant  OTU  or  NTTU; 
and 

(ii)  A  Statement  of  Willingness  to 
Assume  Financial  Responsibility  by  the 
new  trail  user. 

(2)  The  parties  shall  indicate  the  date 
on  which  responsibility  for  the  right-of- 
way  is  to  transfer  to  the  new  trail  user. 
The  Board  will  reopen  the  abandoiunent 
or  exemption  proceeding,  vacate  the 
existing  NITU  or  CTTU;  and  issue  an 
appropriate  replacement  NTTU  or  CITU 
to  the  new  trail  user. 

(g)  In  proceedings  where  a  timely  trail 
use  statement  is  filed,  but  due  to  either 
the  railroad's  indication  of  its 
unwillingness  to  negotiate  interim  trail 
use  agreement,  or  its  failure  to  timely 
notify  the  Board  of  its  willingness  to 
negotiate,  a  decision  authorizing 
abandonment  or  an  exemption  notice  or 
decision  is  issued  instead  of  a  CITU  or 
NTTU,  and  subsequently  the  railroad 
and  trail  use  proponent  nevertheless 
determine  to  negotiate  an  interim  trail 
use  agreement  luider  the  Trails  Act, 
then  the  railroad  and  trail  use 
proponent  must  file  a  joint  pleading 
requesting  that  an  appropriate  QTU  or 
NTTU  be  issued.  If  the  abandonment  has 
not  been  consiunmated,  the  Board  will 
reopen  the  proceeding,  vacate  the 
outstanding  decision  or  notice  (or 
portion  thereof),  and  issue  an 
appropriate  OTU  at  NTTU  that  will 
permit  the  parties  to  negotiate  for  a 


period  agreed  to  by  the  parties  in  their 
joint  filing,  but  not  to  exceed  180  days, 
at  the  end  of  which,  the  OTU  or  NTTU 
will  convert  into  a  decision  or  notice 
permitting  abandonment. 

Subpart  D— Standarda  for  Datarmining 
Coats,  Ravanuaa,  and  Ratum  on  Vahja 


S11S2.30 

(a)  Contents  of  subpart.  (1)  49  U.S.C. 
10904  directs  the  Board  to  determine 
the  extent  to  which  the  avoidable  costs 
of  providing  rail  service  plus  a 
reasonable  return  on  the  value  of  the 
line  exceed  the  revenues  attributable  to 
the  line.  This  subpart  contains  the 
methodology  for  such  determinations 
and  the  standards  necessary  for 
application  of  those  terms  in  the  context 
of  a  particiUar  proceeding.  Such  data 
will  be  used  in  reaching  the  Board's 
findings  on  the  merits  of  an 
abandonment  or  discontinuance 
proceeding  and  in  making  the  necessary 
financial  assistance  determinations. 

(2)  This  subpart  also  sets  forth  a 
method  by  which  the  carrier  may 
establish  its  Forecast  Year  estimates  and 
Estimated  Subsidy  Payment  to  be 
included  in  its  application  (§  1152.22(d) 
of  this  part).  Furthermore,  an  offeror  of 
financial  assistance  may  use  this 
method  to  formulate  a  subsidy  offer 
and/or  Proposed  Subsidy  Payment 
under  49  U.S.C.  10904  and  §  1152.27  of 
subpart  C  of  this  part. 

(b)  Data  collection.  The  owning  or 
operating  carrier  shall  establish  a  system 
to  collect  at  branch  level  the  data 
necessary  to  compute  the  base  year  data 
and  the  final  subsidy  payment.  The 
collection  and  compilation  of  such  data 
shall  be  in  accordance  with  the  Branch 
Line  Accounting  System  (49  CFR  part 
1201). 

(c)  Final  payment  of  financial 
assistance.  (1)  When  a  financial 
assistance  agreement  is  concluded,  the 
final  payment  will  be  adjusted  to  reflect 
the  actual  revenues  derived,  avoidable 
costs  inctirred,  and  value  of  the 
properties  used  in  the  subsidy  year. 

(2)  Where  an  adjustment  results  in  an 
increase  in  the  Estimated  Subsidy 
Payment  upon  which  the  financial 
assistance  agreement  is  based,  the 
amoimt  of  such  increase  is  limited  to  15 
percent  of  the  estimated  payment. 
However,  if  the  railroad  notifies  the 
subsidizer  that  the  estimate  will  be 
exceeded  by  more  than  15  percent  in 
one  of  the  Financial  Status  Reports 
(§  1152.37)  issued  during  the  first  10 
months  of  the  subsidy  year  or  the 
increase  results  from  an  expense 
preapproved  by  the  subsidizer,  the 
adjusted  amoimt  shall  be  included  in 
the  final  payment 


11152.31    Revenue  vtd  Income 
attributable  to  branch  Hnee. 

The  revenue  attributable  to  the  rail 
properties  is  the  total  of  the  revenues 
assigned  to  the  branch  in  accordance 
with  this  section,  pltis  any  subsidy 
payments  that  would  cease  upon 
discontinuance  of  service  on  the  branch, 
for  the  subsidy  year.  The  revenues 
assigned  shall  be  derived  from  the 
following  accounts: 

(a)  Account  101— Freight.  The 
revenue  assigned  under  this  account 
shall  be  the  actual  revenues,  including 
transit  revenues,  accniing  to  the 
railroad,  derived  from  waybills  and 
other  source  documents,  for  all  traffic 
that: 

(1)  Originates  and  terminates  on  the 
branch; 

(2)  Originates  or  terminates  on  the 
branch  and  is  handled  off  the  branch  on 
the  system  but  not  on  another  carrier, 
and 

(3)  Originates  or  terminates  on  the 
branch  and  is  handled  on  another 
carrier.  All  traffic  that  is  received  or 
forwarded  through  interchange  at  a 
point  on  the  branch,  including  ferry 
operations,  shall  be  considered  as 
originating  or  terminating  on  the 
branch.  The  revenues  of  all  other  bridge 
or  overhead  traffic  that  will  not  be 
retained  by  the  carrier  shall  be 
attributed  to  the  branch  on  the  ratio  of 
miles  moved  on  the  branch  to  miles 
moved  on  the  system,  provided, 
however,  that  the  parties  may  agree  on 
a  mutually  acceptable  usage  charge  for 
bridge  traffic  in  lieu  of  the  mileage 
apportionment. 

(b)  AccotHit  104 — Switching:  Account 
105 — Water  transfers;  Account  106 — 
Demurrage;  Account  110 — Incidental: 
Account  121 — Joint  Facility-Credit; 
Account  122— Joint  Facility-Debt; 
Account  506 — Revenues  from  Properties 
Used  in  Other  Than  Carrier  Operations: 
Account  510— Miscellaneous  Rent 
Income;  Account  519 — Miscellaneous 
Income.  The  revenues  assigned  under 
these  accounts  shall  be  the  actual 
revenues  accruing  to  the  railroad  that 
are  directly  attributable  to  the  branch. 

(c)  Chart  For  Revenue  Accounts. 


Revenue  account  litfe 


Switching , .. 

Water  transfers  .^ 

Demurrage  . _..~.. -.._ 

Incidental 

Joint  facHity-credtt  

Joint  tecr(ty<iet)(  

Revenues  from  property  used 
In  other  than  carrier  oper- 
ations, less  expenses. 
Miscellaneous  rent  incoma  .... 

0 


Account  No. 


101 
104 
106 
106 
110 
121 
122 
506.534 


510 


^••r 
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Revenue  account  titie 

Account  No. 

Miscellaneous  income 

519 

$1152.32    Catcuiation  of  avoidable  costs. 

This  section  defines:  which  cost 
elements  are  eligible  for  inclusion  in  the 
calculation  of  avoidable  costs;  the 
conditions  under  which  certain  cost 
elements  become  eligible  for  inclusion; 
and  the  basis  of  apportioning  those  cost 
elements  which  are  not  assigned  to  the 
branch  on  aif  actual  expense  basis.  The 
avoidable  costs  of  providing  freight 


service  on  a  branch  shall  be  the  total  of 
the  costs  assigned  to  the  branch  in 
accordance  with  this  section.  The 
avoidable  costs  of  providing  freight 
service  on  a  branch  shall  be  ^ust  and 
reasonable,  and  shall  not  exceed  those 
necessary  for  an  honest  and  efficient 
operation.  Those  expanses  apportioned 
under  this  section  shall  be  derived  from 
the  latest  Form  R-1  Annual  Report  for 
Class  I  railroads  filed  with  the  Board 
prior  to  the  conclusion  of  the  subsidy 
year,  and  company  records  for  all  non- 
Class  I  railroads,  and  assigned  to  the 


branch  according  to  the  procedures  set 
forth  in  §  1152.33  of  these  regulations. 
Whenithe  term  "Actual"  is  specified  as 
the  basis  for  assigning  an  expense,  it 
shall  mean  that  the  only  costs  which 
can  be  as^ign^dto  the  accoimt  are  those 
costs  which  aremcurred  solely  as  a 
result  of  the  ctmtinuation  of  rail  freight 
service  on  the  branch.  The  accounts  in 
the  following  charts,  which  list  only  the 
"freight-only"  account  numbers,  shall 
include  the  portion  of  common 
expenses  that  have  been  apportioned  to 
freight  service. 


Opeiating  expense  flroup  and  accounts 


Account  No. 


Basis  of  assignment  to  on-lxanch  costs 


(a)  Maintenance  of  way  and  structures: 

(1)  Administration:  Track: 

Salaries  and  wages  „ 

Materiais  

Purchased  services  

Other  expenses  

Bridges  and  txjildings 

Salaries  and  wages  

Materials  

Purchased  services  

Other  expenses  

Signals 

Salaries  and  wages  ; 

Materials  

Purctiased  services . 

Other  expenses  .' 

Communications 

Salaries  and  wages  „ 

Materials  .i. 

Purchased  services 

Other  expenses 

Other 

Salaries  and  wages  _ 

Materials 

Purchased  services 

Other  expenses 

(2)  Repair  maintenarx^  and  other  roadway — running: 

Salaries  and  wages  

Materials  

Repairs  l)y  ottiers— OR, . .. 

Repairs  for  ottiers— OR  . 

Purchased  services  

Ottier  expenses  

Roadway — switching 

Salaries  arxl  wages  „.. 

Materials  ._ 

Repairs  by  others — DR 

Repairs  for  others — CR  

Piffchased  services  ~. ~ 

Ottier  expenses  „ 

Tunnels  arxj  subways — running 
Salaries  arxl  wages 

•     Repairs  l)y  ottwrs — DR 

■  lODBiitf  iwf  vinors'^^^^r*  ••••••■•■•■•■•••■■■■••■••■■••■■■  •■•••■•■•••i 

Purchased  sendees  . 

Other  expenses  ~ 

Tunnels  and  subways— switching 

Salaries  arxl  wages  _ 

Materials  , 

Repairs  by  others— OR . .. 

Repairs  for  others — CR  , 

Purchased  services  

Other  expenses  

Bridges  and  culverts— running 

Salaries  and  wages 

Materials .-. ^ 


/ 


11-13-02 
21-13-02 
41-13-02 
61-13-02 

11-13-03 
21-13-03 
41-13-03 
61-13-03 

11-13-04 
21-13-04 
41-13-04 
61-13-04 

11-13-05 
21-13-05 
41-13-05 
61-13-05 

11-13-06 
21-13-06 
41-13-06 
61-13-06 

11-11-10 
21-11-10 
39-11-10 
40-11-10 
41-11-10 
61-11-10 

11-12-10 
21-12-10 
39-12-10 
40-12-10 
41-12-10 
61-12-10 


11-1 
21-1 
39-1 
40-1 
41-1 
61-1 


1-11 
1-11 
1-11 
1-11 
1-11 
1-11 


11-12-11 
21-12-11 
39-12-11 
40-12-11 

41-12-11 
61-12-11 

11-11-12 
21-11-12 


^ 


Actual. 
Do. 
Do. 
Do. 

Do. 
Do. 
Do. 
■Do. 


Do. 
Do. 
Do. 
Do. 

Do. 
Do. 
Do. 
Do. 

Do. 
Do. 
Do. 
Da 

Do. 
Do. 
Do. 
Do. 
Da 
Do. 

Do. 
Do. 
Do. 
Do. 
Do. 
Do. 

Do. 
Do. 
Do. 
Do. 
Do. 
Do. 

Do. 
Do. 
Do. 
Do. 
Do. 
Do. 

Do. 
Do. 
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Operating  expense  group  and  accounts 


Account  No. 


Basis  of  assignment  to  on-toranch  costs 


Repairs  by  others   DR  . 
Repairs  for  others— CR 
Purchased  1 
Ottier  expense 


M.*vr 


Bridges  and  cutwrts   switching 

Salaries  and  wages 

Materials  „ 

Repairs  by  others— OR  ... 
Repairs  for  others— CR  . 

Purchased  services  

Other  expenses  

Ties — running— materiai  

Ties — switching — material . _..._ ._..........„, 

Rails — running— fnaterial  

Rails — switching— material  

Other  trade  iretterial — running — material  

Other  trad(  material— switching— material  

Ballast — running — material  .._ 

Balast— switching — material ; », 

Trade  laying  and  surlacing— running 

Salaries  and  wages 

Materials  ...„ 

Repairs  tiy  others— OR 

Repairs  tor  others— CR  

Purchased  services  

Ottwr  expenses  

Trade  laying  and  surfacing— switching 
Salaries  and  wages 

Repairs  by  others — OR 

Repairs  for  others— CR  

Purchased  senrices  

Ottier  expenses  _ 

Road  property  damaged— rurvwig 

Salaries  and  wages  

Materials  . 

Repairs  by  others — OR 

Repairs  for  others— CR  

Purchased  services  

Other  expenses  , 

Road  property  damaged    switching 

Salaries  arxl  wages  „ 

Materials  .....»m...........m..».m..mmmmmm«m.m 

Repairs  by  others — OR , 

Repairs  for  others— CR  .... 

Purchased  services  

Other  Expenses . .._, 

Road  property  damaged— other 
Salaries  and  wages  „ 

Repairs  by  others— OR 

Rejjairs  for  others— CR 
Purchased  services  ..... 
Other  expenses  .w. - 

Signals  arxj 
Salaries  arvj 

Materials  f    ->» 

Repairs  by  others*— Ol^ 
Repairs  for  ottiers— CR 
Purchased  services  ..... 
Other  expenses  J 

Signals  and  interlockers— switching 

.  Salaries  and  wages 

Materials  >,„„„„.„.... 

Repairs  l>y  others— DR  . . 

Repairs  for  others— CR  

Purchased  services  __.. ^ 

Other  expenses 

Communications  systems 

Salaries  and  wages „ 

Materials  

Repairs  by  others— OR 

Repairs  for  ottiers— CR 

Purchased  services  ..>„ ....... .. 


39-11-12 
40-11-12 
41-11-12 
61-11-12 

11-12-12 
21-12-12 
39-12-12 
40-12-12 
41-12-12 
61-12-12 
21-11-^13 
21-12-13 
21-11-14 
21-12-14 
21-11-15 
21-12-15 
21-11-16 
21-12-16 

11-11-17 
21-11-17 
39-11-17 
40-11-17 
41-11-17 
61-11-17 

11-12-17 
21-12-17 
30-12-17 
40-12-17 
41-12-17 
61-12-17 

11-11-48 
21-11-46 
39-11-48 
40-11-48 
41-11-48 
61-11-48 

11-12-48 
21-12-48 
39-12-48 
40-12-48 
41-12-48 
61-12-48 

1-13-48 
21-13-48 
39-13-48 
40-13-48 
41-13-48 
61-13-48 

11-11-19 
21-11-19 
39-11-19 
4(V-11-19 
41-11-19 
61-11-19 

11-12-19 
21-12-19 
39-12-19 
40-12-19 
41-12-19 
61-12-19 

11-13-20 
21-13-20 
39-13-20 
40-13-20 
41-13-20 


Do. 
Do. 
Do. 
Do. 

Do. 
Do. 
Do. 
Do. 
Do. 
Do. 
Do. 
Do. 
Do. 
Do. 
Do. 
Do. 
Da 
Do. 

Do. 
Do. 
Do. 
Do. 
Do. 
Do. 

Do. 
Do. 
Do. 
Do. 
Da 
Do. 

Do. 
Do. 
Do. 
Do. 
Do. 
Do. 

Do. 
Do. 
Do. 
Do. 
Do. 
Do. 

Do. 
Do. 
Do. 
Do. 
Do. 
Do. 

Do. 
Do. 
Do. 
Do. 
Do. 
Do. 

Da 
Do. 
Do. 
Do. 
Do. 
Do. 

Do. 
Do. 
Do. 
Do. 
Do. 


.**!'*•••■■ 


.jfc- 
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Ojpocatino  eiq:)9n8e  group  and  aocountt 


AooountNa 


^=^ 


toofv^xanch  oosIb 


-running 


Ottwr  expanses  _. 

Electric  power  systems 

Salaries  and  wages 

Materials  — 

Repairs  by  others — DR  ... 
Repairs  (or  others— CR  .. 
Purdiased  services 
Other  expenses  .._ — 

Highway  grade  crossinga 

Salaries  and  wages 

Materials  

Repairs  t>y  others— DR 

Kspdlrs  tor  oCnors~"^./H  .•..»••••••••••••■•>•••< 

»ui^nHi8cm  soiV^^^w  •••>••••••■■■■••■••••■■••••■■• 

Other  expenses  ...» — 

Highway  grade  crossings— switching 

Salaries  and  wages 

Materials  _ 

Repairs  t>y  others— OR — ~ 

Repeirs  foe  others— CR  

Purctwsed  services  

Other  expenses  

Station  and  office  txjildngs 
Salaries  and  wages _ 

Repairs  t>y  others— OR 

Repairs  for  others — CR  .»... 

Purchased  services 

Other  expenses  . 

Station  buildings    tocomoMvea 

Salaries  and  wages  

Materials  

Repeirs  bi  other»-^)R 

Repairs  for  ottiers— CR  _.. 

Purchased  services  

Other  expenses  ~ ~ 

Shop  buikings—freigM  cars 
Salaries  and  wages '. 

Repeirs  by  ottiers — DR  — >. ^ 

Repairs  for  others — CR .. 

Other  expenses  

Stiop  buildings— other  equipment 

Salaries  and  wages 

Materials  . 

Repeirs  by  others — DR 

Repairs  for  others — CR  » 

Purchased  services  „ 

Other  expenses  ........... 

Locomotive  servicing  facilities 

Salaries  and  wages 

Materials  ~ 

Repairs  by  others— DR 

Repairs  for  others — CR 

Purchased  services  

Ottier  expenses  

Miscellaneous  buildings  and  structures 

Salaries  and  wages  _ 

Materials  

Repairs  t)y  others — DR 

Repairs  for  ottiers — CR ~ -.. 

Purdiased  services  

Other  expenses  

Coal  terminals 

Salaries  and  wages 

Materials  ~ 

Repairs  by  others— DR 

Purchased  services  — -. 

Ore  terminals 

Salaries  and  wages  _ 

Materials  - 


61-13-20 

11-13-21 
21-13-21 
39-13-21 
40-13-21 
41-13-21 
61-13-21 

11-11-22 
21-11-22 
39-11-22 
40-11-22 
41-11-22 
61-11-22 

11-12-22 
21-12-22 
39-12-22 
40-12-22 
41-12-22 
61-12-22 

11-13-23 
21-13-23 
39-13-23 
40-13-23 
41-13-23 
61-13-23 

11-13-24 
-21-13-24 
39-13-24 
40-13-24 
41-13-24 
61-13-24 

11-13-25 
21-13-25 
39-13-25 
40-13-25 
41-13-25 
61-13-25 

11-13-26 
21-13-26 
39-13-26 
40-13-26 
41-13-26 
61-13-26 

11-13-27 
21-13-27 
39-13-27 
40-13-27 
41-13-27 
61-13-27 

11-13-28 
21-13-28 
39-13-28 
40-13-28 
41-13-28 
61-13-28 


11-13-^ 

Do. 

21-13-29 

Do. 

39-13-29 

Do. 

40-13-29 

Do. 

41-13-^ 

Do. 

61-13-29 

Do. 

11-13-30 

Do. 

21-13-30 

Da 

Da 

Da 
Do. 
Do. 
Do. 
Do. 
Do. 

Do. 
Da 
Do. 
Do. 
Da 
Do. 

Do. 
Do. 
Do. 
Do. 
Do. 
Do. 

Do. 
Do. 
Do. 
Do. 
Do. 
Do. 

Do. 
Do. 
Do. 
Do. 
Do. 
Do. 

Do. 
Do. 
Do. 
Do. 
Do. 
Do. 

Do. 
Do. 
Do. 
Do. 
Do. 
Do. 

Do. 
Do. 
Do. 
Do. 
Do. 
Do. 

Do. 
Do. 
Do. 
Do. 
Do. 
Do. 


_>     w  •*,•» 


67900    Federal  Register  /  Vol.  61,  No.  248  /  Tu«day,  December  24,  1996  /  Rules  and  Regulations 


Operating  expense  group  and  aooounts 


Repairs  by  others— DR -^ 

Repair^  for  others — CR  

Purchased  services  

TOFCX»FC  termini 

Salaries  aivj  wages 

Materials  _......._..„_......._.«........„......... 

Repairs  by  others— OR 

Repairs  tor  others— CR  

Purchased  services  

Other  expenses  - 

Ottier  manrte  teiiiMUiis 

OrlWlf  W^8  Bl  KJ  WQ^OS    >#*»«.■••■•■*.■.•.••••■.•••■••.••••■■•••••■.«■•#■ 
nn^E&^H Kfliw    *•*•••••■  •*•  .4 ••••••.•■•••••■»«•••■•■•.•■•.*•••.••••••••••.•■•■•■• 

Repairs  t>y  ott«rs — DR 

PiMChased  services  

Other  expenses 

Motor  vehicle  loading  and  distribution  fadMies 

OSmr1o3  cUU  Wfo^^^p   ■>•■••••■*••••■••••«•••■>■••••««■••«•••■•••*■••••■ 
iVIcUoil&IS    •••..p.*.  ••••■••••■■>•■•••■••>■•••••••■••••••••••••••■•■•••■•••••■• 

Repairs  by  others — DR 

Purchased  services  

Ottier  expenses  

Facilities  tor  other  specialized  service  operaltons 

Materials  _ '. 

Repairs  by  others— DR  . — '. .. 

Repairs  for  others— CR _„ 

Purchased  services  .~. . . . ... 

Other  expenses „„ 

Roac^ay  machines 
Salaries  and  wages „ 


.r:^ 


Materials  

Repairs  by  others — DR 

Repairs  for  others — CR  . 

Purchased  services  

Other  expenses  

Small  tools  arxl  supplies 
Ottier  expenses  


Materials  _ „ 

Repairs  by  others — DR - , 

Repairs  for  ottwrs— CR  , , 

Purchased  services  

Ottier  expenses  

SrK}w  removal 

Salaries  arxJ  wages  „ 

Materials  

Repairs  by  ottiers — DR  _ .!.... 

Repairs  for  others — CR  ...., 

Purchased  Services „ 

Ottwf*  expenses 

Fringe  benefits — running „. 

Fringe  benefits — switching .... 

Fringe  t)enefits — ottier  

Casualties  and  insurance — running 

Other  casualties 

Insurarx^e  a 

Casualties  and  insurance — switching 

Other  casualties 

Insurance 

Lease  rentals— debit— running  

Lease  rentals— debit— switching .-_ 

Lease  rentals— detxt— other 

Lease  rentals — credit — running  

Lease  rentals— credit — svntching 

Lease  rentals— credit— other  

Joint  facility  rent — debit — running _« 

Joint  facility  rent— detiit— switching 


Account  No. 


39-13-30 
40-13-30 
41-13-30 
81-13-30 

11-13-31 
21-13-31 
39-13-31 
40-13-31 
41-13-21 
61-13-31 

11-13-32 
21-13-32 
39-13-32 
40-13-32 
41-13-32 
81-13-32 

11-13-33 
21-13-33 
39-13-33 
40-13-33 
41-13-33 
61-13-33 

11-13-36 
21-13-35 
39-13-35 
40-13-35 
41-13-35 
61-13-35 

11-13-36 

21-13-36 
39-13-36 
40-13-36 
41-13-36 
61-13-36 

11-13-37 


21-13-37 
39-13-37 
40-13-37 
41-13-37 
61-13-37 

11-13-38 
21-13-38 
39-13-38 
40-13-38 
41-13-38 
61-13-^ 
12-11-00 
12-12-00 
12-1^-00 

52-11-00 
53-11-00 

52-12-400 
53-12-00 
31-11-00 
31-12-00 
31-13-00 
32-11-00 
32-12-00 
32-13-00 
33-t1-00 
33-12-00 


Basis  of  assignment  to  QKVbranch  costs 


Do. 
Da 

Da   1     • 
Da     •      • 

Da  .i     . 
Da  -      ■ 
Do.         '  • 
Do. 
Da 
Do.    • 

Do.  '• 
Da  . 
Do.   -' 

Do.    ".  .- 

Do.  - ' 

Do.     ' 

Do.      - 

Do.  - 

Do. 

Do.  . '      .  .' 

Da   ■-  - 

Do. 

Do. 
Do. 
Do. 

Do.       ;  -  f 

Do.  '     ' 

Do. 

Daily  repair  costs  per  GMA,  for  each  type  of  machine  used  on 
the  branch  Hne  sec.  1 152.33<a)(1). 
Do. 

Do.  ' 

Do.  * 

Do. 
Da    '      V 

Assign  suppTtes  on  ttie  daily  costs  per  GMA,  for  each  type  of 
machine  used  on  the  branch;  small  tool  assign  to  mainte- 
nance of  way  11-  11/12-10  through  17,  and  48,  sec. 
1152.33(a)(2). 

Do. 

Do.  1 

Do. 

Do. 

Do.    ■• 

Actual. 

Do. 

Do. 

Do. 

Do. 

Do. 
11-11-XX,  sec.  1152.33(a)(3)(D. 
1 1-12-XX,  sec.  1 152.33(a)(3)(iO. 
1 1-13-XX,  sec  1 152.33(a)(3)fiy). 

Actual. 
Do. 


Do. 
Do. 
Do. 
Do. 
Do. 
Do. 
Do. 
Do. 
Do. 
Da 
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Operating  expense  group  and  aocognts 


Account  No. 


Basis  of  assignment  to  on-tjranch  costs 


Casualties  and  insurance— other 

Ottier  casualties „ 

Insurance  _.s 

Joint  facility— debit— ether 

Joint  facility  rent — credit — running .'. 

Joint  facility  rent— credit — switching  ... ..„ 

Joint  facility  rent— credit — ottier _ 

Other  rents— det)it — running _ 

Ottwr  rents— <Jet)it — switching . 

Ottter  rents — debit — other „ „ 

Ottier  rents— credit— running _ „ 

Other  rents— credit — switching  

Other  rents— credit— other 

Depreci£dion— running „. 

Depreciation— switching , 

Depreciation— other 

Joint  facility— debit— running  

Joint  facility— debit— switching 

Joint  facility— debit— other  

Joint  facility — credit — running  

Joint  facility— credit— switching _ 

Joint  facility — credit — ottier  

Dismantling  retired  road  property — running 

Salaries  and  wages 

Materials  

Purchased  services  ....._..................»........«.._.. 

wmer  expenses  .>...»»»».....»..».».».•...........«.•.. 

Dismantiing  retired  road  property— switching 
Salaries  and  wages „ — 

WfflJB^fl  I^UO     *«•«*******«•*»«**•«•«*•«*•«••*«*•**•*••«•»•*•*«*«*••••••*•« 

r  UfyilcWW^U  9oiV1CU9    •••■•••••■■••■••••■••••••••••••••■•■•■•■••■ 

Ottier  expenses  - 

Dismantling  retired  road  property— other 
Salaries  and  wages 

RnCUvnSJS    ...•*..**..*..........M.......... ..*.•... ............ ...... 

Purchased  services  ...«_...._............»....«_........ 

Ottier  expenses  ~ 

Ottier — running 

Salaries  and  wages  ... 

Materials  «..«........_.....«......_........ 

Purchased  services  

Ottier  expenses  — ; 

Ottier— switching 

Salaries  and  wages 

Materials .„__...»......»_.... 

Purchased  Services 

'  ^^if  lor  cxpofisos  •■••••••••••••••«••■••••■•••••■••••••••■•••■••••• 

Other — ottier 

Salaries  and  wages  

Materials  

Purchased  services  . 

Ottier  expenses  

(b)  Maintenance  of  equipment 
(1)  Locomotives:  Administration 

Salaries  and  wages 

Materials  .... 

Purchased  services  ~.. 

Other  expenses  .. 

Repairs  and  maintenance 
.  Salaries  and  wages ~. 


Materials 
Repairs  t>y  oltiers— OR  , 
Repairs  for  ottiers— OR 
Purchased  services  — 

Ottier  expenses  

Mactiinery  repair 

Salaries  and  wages 

MAerials  

Repairs  by  ottiers— OR  , 
Repairs  for  ottiers— OR 

Purctiased  services  

Ottier  expenses  ~..., 


52-13-00 
53-13-00 
33-13-00 
34-11-00 
34-12-00 
34-13-00 
35-11-00 
35-12-00 
35-13-00 
36-11-00 
36-12-00 
36-13-00 
62-11-00 
62-12-00 
62-13-00 
37-11-00 
37-12-00 
37-13-00 
38-11-00 
38-12-00 
38-13-00 

11-11-39 
21-11-39 
41-11-39 
61-11-39 

11-12-39 
21-12-39 
41-12-39 
61-12-39 

11-13-39 
21-13-39 
41-13-39 
61-13-39 

11-11-09 
21-11-09 
41-11-99 
61-11-99 

11-12-09 
21-12-09 
41-12-99 
61-12-99 

11-13-99 
21-13-99 
41-13-99 
61-13-99 


11-21-01 
21-21-01 
41-21-01 
61-21-01 

11-21-41 


21-21-41 
39^1-41 
40-21-41 
41-21-41 
61-21-41 

11-21-40 
21-21-40 
39-^1-40 
40-21-40 
41-21-40 
61-21-40 


Do. 
Do. 
Do. 
Do. 
Do. 
Do. 
Do. 
Do. 
Do. 
Do. 
Do. 
Do. 
Do. 
Do. 
Do. 
Do. 
Do. 
Do. 
Do. 
Do. 
Do. 

Da 
Do. 
Do. 
Do. 

Do. 
Do. 
Do. 
Do. 

Do. 
Do. 
Do. 
Do. 

Do. 
Do. 
Do. 
Do. 

Do. 
Do. 
Do. 
Do. 


Do. 
Do. 
Do. 
Do. 


Do. 
Do. 
Do. 
Do. 


Road  d«sel  and  road  electric  locomotive  gross  ton  nites. 
Yatd   dtesel    and   yard    electric   locomotive    unit   tiours, 
§11S2.33(bH1). 
Do. 
Do. 
Do. 
Do. 
Do. 

Actual.  .  . 

Do.  • 

Do. 
Do. 
Do. 
Do. 


/^. 
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Operating  expense  group  and  accourHs 


Account  ^4o. 


Basis  of  assignment  to  on-branch  costs 


Equipment  damaged 
Satafies  and  wages  ...... 

Maiariais  .„ 

Repairs  by  ottwrs — OR  . 
Repairs  for  others — CR 

Purchased  services  

Other  expenses 

Equipment  damaged  -^ 
Fringe  benefits  , 

Other  casuatties  arxl  insurance 

Ottwr  casualties 

,        Insurance  

Lease  rentals — credH „ 

Joint  facility  rent — debit .. 

Joint  facility  rent— credit J 

Other  rents— debit __«.^..m....^. 

Other  rents— credit 

Joint  facility— debit 

Joint  facility— credit _ „, 

Depreciation 

Dismantling  retired  property 

Salaries  and  wages  .., 

Materials  _._..»...... 

Purchased  services  „ 

Other  expenses  

Other 

Salaries  arxl  wages  ... 

Materials  ... 

Purchased  services  ._«.•—»- 

Other  expenses  '. 

(2)  Freight  cars:  Administration: 

Salaries  arxl  wages 

Materials  „ 

Purchased  services  

Other  expenses  , 

Machinery  repair 

Salaries  and  wages  

Materials  ^ 

Repairs  by  ottiers— OR 

Repairs  for  others — CR  

Purchased  senm^es  

Other  expenses  „ 

Equiprnent  damage 

Salaries  and  wages  

Materials  

Repairs  l>y  others — OR 

Repairs  for  others — CR  

Purchased  sennces  

Other  expenses  . *.. 

Fringe  benefits  . 

Ottier  casualties  arxl  insurance 

Other  casualties  ~ 

Insurance  «...„..........._....„.„ 

Joint  facility  rent— bR  „ 

Joint  facility  rent — CR  

Joint  facility — OR 

Joint  facility— CR .-. 

Oismantling  retired  property 

Salaries  and  wages  

Materials  ; . ^. 

Purchased  services  

Ottier  expenses  

Other 

f        Salaries  arxl  wages  .„ 

Materials  

Purchased  serviqfss >.. 

Other  expenses  _ „. 

Freight  car  costs  per  day  and  per  mile: 
Repair  arxj  niaintenarx:e 
Salaries  and  wages _ '.„ 


Materials  

Repairs  by  others— OR 


11-21-48 
21-21-48 
39-21-48 
40-21-^ 
41-21-48 
61-21-48 

12-21-00 

52-21-00 
5^-21-00 
31-21-00 
32-21-00 
3^-21-00 
34-21-00 
35-21-00 
36-21-00 
37-21-00 
38-21-00 
62-21-00 

11-21-39 
21-21-39 
41-21-39 
61-21-39 

11-21-09 
21-21-99 
41-21-99 
61-21-99 

11-22-01 
21-22-01 
41-22-01 
61-22-01 

11-22-40 
21-22-40 
39-22-40 
40-22-40 
41-22-40 
61-22-40 

11-22-48 
2^-22-48 
39-22-48 
40-22-^ 
41-22-48 
61-22-48 
12-22-00 

52-22-00 
53-22-00 
33-22-00 
34-22-00 
37-22-00 
38-22-00 

11-22-39 
21-22-39 
41-22-39 
61-22-39 

11-22-09 
21-22-99 
41-22-09 
61-22-99 


11-22-42 

21-22-42 
39-22-42 


Do.' 

Do.     ■  -  : 

Do. 

Do.    •  • 

Do.     f       ' 

Do.       '    ■ 

f1-21-XX.  sea  11S2.33(b)(3)(0. 

Actual. 

Do. 

Do. 

Do. 

Do.    ;     ' 

Do. 

Do.    •  "> 

Do. 

Do.  - 

Do. 
All  locomotives,  loconrK>tive  unit  hours,  sec.  1 152.33(b)(2). 

Actual. 
Do. 

Do.     '    .  .f    . 
Do.  •  V 

Do.     -,    ; 
Do.      -, 
Do. 
Do.    • 

Do.  . 

Do.  •                   ^ 

Do.  •          •          ^ 

Do. 

Do.     ~ 

Do. 

Do.  .  • 

Do. 

Do.  ' 

Do.     . 

Do. 

Do.       • 
Do. 
Do. 

Do.      •      - 
Do. 
1 1  -22-XX.  sec.  1 1 52.33-<b)(3)filO. 

Actual. 
Do. 
Do. 
Do. 
Do.      -     , 

Do.  -■-: 


Do. 
Do. 
Do. 
Do. 

Do. 
Do. 
Do. 
Do. 


These  accounts  are  used  to  develop  the  cost  per  car  day  and 
per  car  mHe  for  each  type  of  car,  sec.  1 152.32(g). 
Do.  * 
Do. 


.'?  v_: 


W- 
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Operating  expense  group  and  aooounte 


Repairs  for  others— CR  

Purchased  services  

Other  expenses  . — . 

Lease  rentals— CR ~. — . 

Depreciation ^ — ~ 

Other  rents— OR 

Other  rents— CR -» 

(3)  Other  equipment:  Administration 

Salaries  and  wages — 

Materials  — 

Purchased  services  

Other  expenses  - - 

Repair  and  maintenance:  Trucits,  traHers  and  cortoiners— rev- 
enue service 

Salaries  and  wages .-. 

Materials 

Repeirs  l>y  others— OR „ 

Repairs  for  others — CR - 

Purchased  services  

Other  expenses  „ — 

Floating  equipment — revenue  service 

Salaries  and  wages  — ~ 

Materials  - - 

Repairs  by  others — DR -... 

Repairs  for  others — CR ., 

Purchased  services 

Otfier  expenses  '. — ...~; — . — ~................... 

Computer  and  data  processing 

Salaries  and  wages ..... 

Materials  

Repairs  l)y  others— OR  ...... - 

Repairs  for  others — CR  . 

Purchased  services  ..... . — • — 

Other  expenses ~ ~~ — 

Machinery 

Salaries  and  wages 

Materials  ~ 

Repairs  t>y  others — DR  — ... . .. — ~ 

Repairs  for  others — CR  

Purchased  services  .»•.• 

Ottier  expenses 

Wori(  and  other  ran  revenue  equipment 

Salaries  and  wages  

Materials  — 

Repairs  by  otf>ers— OF^ ; 

Repairs  for  others — CR — , 

Purchased  services  - 

Other  expenses  ~ — 

Equipment  damaged 

Salaries  and  wages - - 

Materials  ~ — 

Repairs  by  other*— DR  ..« .. 

Purchased  services  

Other  expenses  

Equipinent  damaged 

Fringe  benefits 

Other  casualties  and  insurance 

Insurance — ~... ~.. ~ 

Lease  rentals— DR  

Loase  reiiuu9    ^r*  ••■•«.....■.•.•..•..*..»•....•...... .h.....^ 

Joint  facility  rent— DR  ......_..........._.....>...—....•..«. 

Joint  facility  rent— CR  .._.>. _«...»._....~....... 

^^uier  fefiw    L^ri  ,,,,•.,,,■..............••..••..••..«........•..< 

Other  rents— CR  .........._..».......__.»„.................. 

Depreciation 

Joint  facility— DR  

Joint  facility— CR  

Dismantling  retired  properity 

Salaries  and  wages  . — — 

Materials  ~ ; • 

Purchased  services  . 


AocounlNo. 


Basis  of  assignment  to  oo-toranch  coets 


40-22-42 
41-22-42 
81-22-42 
31-22-00 
32-22-00 
62-22-00 
36-22-00 
36-22-00 

11-23-01 
21-2»-01 
41-23-01 
61-23-01 


11-23-43 
21-23-43 
39-23-43 
40-23-43 
41-23-43 
61-2»-43 

11-23-44 
21-23-44 
39-23-^*4 
40-23-44 
41-23-44 
61-23-44 

11-23-46 
21-23-46 
39-23-46 
40-23-46 
41-23-46 
61-23-46 

11-23-40 
21-23-40 
39-23-40 
40-23-^tO 
41-23-40 
61-23-40 

11-23--47 
21-23-47 
39-23-47 
40-23-47 
41-23-47 
61-23-47 

11-23-48 
21-23-48 
39-23-48 
40-23-38 
41-23-48 
61-23-48 

12-23-00 

52-23-00 
53-23-00 
31-23-00 
32-23-00 
33-23-00 
34-23-00 
35-23-00 
36-23-00 
62-23-00 
37-23-00 
38-23-00 

11-53-39 
21-23-39 
41-23-39 


Do. 
Do. 
Do. 


Actual. 
Do. 
Do. 
Do. 


Do. 
Do. 
Do. 
Do. 
Do. 
Do. 

Do. 

Do. 

Do.  » 

Do. 

Do. 

Do. 

Do. 
Do. 
Do. 
Do. 
Do. 
Do. 

Do. 
Do. 
Do. 
Do. 
Do. 
Do. 

Do. 
Do. 
Do. 
Do. 
Do. 
Do. 

•Do. 
Do. 
Do. 
Do. 
Do. 
Da 

1 1-23-XX,  sec'  1 1 52.33(b)(3)fii). 

Actual. 
Do. 
Do. 
Do. 
Do. 
Do. 
Do. 
Da 
Do. 
Do. 
Da 

Do.        ' 

Do. 

Da 


^ 
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Opecating  6xpon86  group  snd  aooounii 


Account  Na 


Basis  of  assignmsnt  to  on-tvanch  costs 


Othsr  sxpsnses  

Other 
Salaries  and  wages 

Purchased  services  

<     '  Other  expenses  

(c)  Tranaportation: 
(1)  Train  operations:  AifeiMiistration: 
Salaries  and  wages 

Purchased  services 

Ottier  expenses  

Engine  crews 
Salaries  and  wages 

PWlStOndlS       .■•■•■■••■■>  ■•■•••■••••••••■•••■•HaHa 

Purchased  services 

Other  expenses  

Train  crews 

Salaries  and  wages 

Materials  

Purchased  services  

Other  expenses  

Dispatching  trains 
Salaries  and  wages 

HMtttOllSIS       •■•((••••■■■••■••••«a****a«»a**»aaa«aaai 

Purchased  services  .- .'.. 

Ottwr  expenses 


V 


Operating  sigrtais  and  InledockarB 
Salaries  and  wages ... 

RWOtKI^S       •••••■••••••••■•»aaaaaeaaaaa«aaaeaaa»«aaaaaaaa 

Purctased  services  

Other  expenses  

Operating  drawtxidges 

Salaries  and  wages 

Materials  

Purchased  sennces  

Ottier  expenses  ~. 

Higtiway  crossing  prolBClion 
.Salaries  and  wages  ... 

RnSIOfpSS       ••■••••••((■••■■■■>a>a*«*>a**««a*aawa«*»aa«*aa 

Purchased  services  ._ 

Ottier  expenses  

Train  and  inspection  and  lubrication 
Salaries  and  wages 

RwBlBflOlS ••■•aa«aaa>aaaaas*aaa*a«>«*«a***a 

Purchased  services  ._„ ._. 

Ottier  expenses  „ _ 

Locornotive  fuel 
Salaries  and  wages „ 

■"OiwI  tOKy       ■•a*>a*aaaa**aaaBa*a*a*aa«*a*«#a«a«a>*****»*aaaaaaaaaaeaa*aa«*a*«*aa»*«»Maaaa 
r    IXUlBSOQ     SOfVIOoS       •a*a*aa*aa*aa>Ma**a>aaa*aaa>a»«aa>«»aaaaaaaaa*aaaa*a«aaaaa 

.   Ottier  expenses  ._ 

Electric  power  purchased  or  produced  for  motive  power 

Salaries  and  wages 

Materials 

Purchased  services 

Other  expenses 

Servicing  locomotives 

Salaries  and  virages 

Materials 

Purctiased! 
Other  ex 
Fretgtit  lost  or  damaged— sotely  related 

Clearing  wrecks 

Salaries  arxl  wages 

Materials  .„ , 

Purchased  services  

Other  expenses  ...... 

Fringe  benefits  

Ottier  casualties  and  insurance 

Ottier  casualties 

Insurance  

'  Joint  fadiity— OR  

Joint  fadMy-CR 


61-23-^ 

21-23-99 
41-23-99 
61-23-99 


11-31-01 
21-31-01 
41-31-01 
81-31-01 

11-^1-66 
21-31-«6 
41-31-66 
61-31-56 

11-31-67 
21-31-67 
41-31-67 
61-31-67 

11-31-68 
21-31-68 
41-31-68 
61-31-68 

11-31-69 
21-31-69 
41-31-60 
61-31-50 

11-31-60 
21-31-60 
41-31-60 
61-31-60 

11-31-61 
21-31-61 
41-31-61 
61-31-61 

11-31-62 
21-31-62 
41-31-62 
61-31-62 

11-31-67 
21-31-67 
41-31-67 
61-31-67 

11-31-68 
21-31-68 
41-31-68 
61-31-68 

11-31-60 
21-31-69 
41-31-60 
61-31-69 
51-31-00 

11-31-63 
21-31-63 
41-31-63 
61-31-63 
12-31-00 

52-31-00 
53-31-00 
37-31-00 
38-31-00 


Do. 

Do. 
Do. 
Do. 
Da 


-*^      '.-   A*- 


Do.  'v 

Do. 

Do.    . 

Do.  :' 

Do. 
Train  hours,  sec.  1  t52.33(c)(1  )(i). 
Actual. 

Do. 

Do.     '    ' 
Train  hours,  sec.  1 152.33(c)(1 ){!). 
Actual. 

Do. 

Do.  -,      ■ 

Do. 

Do. 

Do. 

Do. 
Do. 
Do. 
Do.  V    • 

Do. 

Do. 
Do. 
Do. 

Do. 
Do. 
Do. 

Do.  V 

Train  hours,  Sec.  1 1 52.33(c)(1  )(l). 

Do. 
Actual. 

Do. 

Diesel  locomotive  unit  hours.  Sec.  1 152.33(c)(l)00. 
Do. 
Do. 
Do. 

Electric  locomotive  unit  hours,  sec.  1152.33(c)(1)(iti). 
Do.  -    . 

Do. 
Do. 


1152.33(c)(1)(iv). 


Locomotive  unit  miles,  sec 

Do. 

Do. 

Do. 
Actual.  ' 

Do. 
Do. 
Do. 
Do. 
11-31 -XX,  sec.  1152.33  (c)(4)(l). 

Actual.  -  ,  • 

Do. 

Do.  ... 

Do. 
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Operating  expenM  group  and  accounts 


M  ■•*■  •  W*a  ••*•••  •••  •< 


Other 

Salaries  and  wages 

.  Materials  .....__....»...~..........-.5.~......~.~...... 

Purchased  services  

(2)  Yard  operatons:  Administration: 
Salaries  and  wages - 

Purchased  services  ~ 

Other  expenses  -~ 

Switch  crews 

Salaries  and  wages ~... — .. • 

Materials  

Purchased  services  ~ 

Ottier  expenses  • - 

Controtling  operations 

Salaries  and  wages  

Materials  — 

Purchased  services  

Other  expenses  ~ ~. 

Yard  and  terminal  clerical 

Salaries  and  wages  — • 

Materials  ••••• •••mm.>«m.mm«>».*..«...».*»»....*».-**....».*..m»** 

Purchased  services  _..~...-.., 

Other  experwes  ~... 

Operating  switches,  signets,  relarders  and  tiumps 

Salaries  arxl  wages 

Materials  — ~ • 

Purchased  services  

Other  expenses ~ - 

Locornotive  fuel 

Salaries  and  wages — 

Materials  •■ 

Purchased  services  

Other  expenses  '• 

Electric  power  purchased  or  produced  for  motive  power 

Salaries  and  wages  

Materials  • 

Purchased  services  „. ^ 

Other  expenses  — 

Servicing  locomotives 

Salaries  and  wages ~ - » 

Iwlaterials  ~ 

Purchased  services ~ -. 

Ottwr  exper«es  ••• 

Freight  lost  or  damaged-^Bolely  related 

Clearing  wrecks 

Salaries  and  wages  •-• 

Materials  ~ — ■ 

Purchased  services  _. > — 

Other  expenses —.••• 

Fringe  t)enefits •••• ■ 

Ottier  casualties  and  irtsurance 

Other  casualties — . 

Insurance  

Joint  facility — DR  — , . — 

Joint  facility— OR  - 


Account  No. 


Other  exper 
(3)  Train  and  yard  operations  common: 

Cleaning  car  interiors 

Salaries  and  wages — . — 

Materials  ™..........._..~.~.. 

Purchased  services  

Adjusting  and  transferring  loeds 

Salaries  and  wages 

Materials  — 

Purchased  services  

Carioadwig  devices  and  grain  doors 

Salaries  and  wages 

Materials 


11-31-09 
21-31-«9 
41-31-99 
61-31-99 

11-32-01 
21-32-01 
41-32-01 
61-32-01 

11-32-64 
21-32-64 
41-32-64 
61-32-64 

11-32-65 
21-32-65 
41-32-65 
61-32-65 

11-32-66 
21-32-66 
41-32-66 
61-32-66 

11-32-69 
21-32-59 
41-32-69 
61-32-69 

11-32-67 
21-32-67 
41-32-67 
61-32-67 

11-32-68 
21-32-68 
41-32-68 
61-32-68 

11-32-69 
21-32-69 
41-32-69 
61-32-69 
51-32-00 

11-32-63 
21-32-63 
41-32-63 
61-32-63 
12-32-00 

52-32-00 
53-32-00 
37-32-00 
38-32-00 

11-32-99 
21-32-99 
41-32-99 
61-32-99 


11-33-70 
21-33-70 
41-33-70 

11-33-71 
21-33-71 
41-33-71 

11-33-72 
21-33-72 


Basis  of  assignment  to  or>4)ranch  costs 


Do. 
Oa 
Do. 
Da 

Do. 
Do. 
Do. 
Da 

Do. 


Locomotive  unit  hours,  sec.  1  l52.33(c)(2K0 
Actual. 
Do. 

Do. 
Do. 
Da 
Do. 

Do. 
Do. 
Da 
Do. 

Do.  • 

Do. 

Do. 

Da 

DieseHoco  motive  unit  hours,  sec.  1152.33(c)(2)(ii') 
Do 
Do. 
Do. 

Electric  locomotive  unit  hours,  sec.  T152.33(c)(2)OiO- 
Do. 
Do. 
Do. 

Locomotive  unit  hours,  sec.  1152.33(cK2)(i). 

Do. 

Do. 

Do. 
Actual. 

Do. 
Do. 
Do. 
Do. 


1 1-32-XX.  sec.  1 1S2.33(c)(4)(l). 


Actual 
Do. 
Da 
Do. 

Da 
Do. 
Da 
Do. 


Do. 
Do. 
Do. 

Da 
Da 
Da 

Do. 
Da 


■y  -    -i 
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Operating  expense  group  and  accounts 


Purchased  services  . « 

FreigM  tost  or  damaged— an  other ,. 

Fringe  tMnelMs  ._..«_ _....._ „„... 

(4)  Specialized  service  operations:  Adminisbaltoni 

Salaries  and  wages 

Matorinin 

Purchased  services  ......„_....__. ..„„...._..... 

Ottier  expenses  „ 

Pick-up  and  delivery,  marine  Ine  haul,  and 
stitule  service 
Salaries  and 
Materials  .„. 


ral  sub- 


Account  Na 


41-33-72 
51-33-00 
12-33-00 

11-34-01 
21-34-01 
41-34-01 
61-34-01 


Basia  of  assignment  to  on-txanch  costs 


Other  expenses  

Loadng  and  unloadkig  and  local  marine 

Salaries  and  wages _„ 

Materials  

Purchased  services  ..««..............«.....„„..„ 

Other  expenses  

SaMaaand' 


Purchased  services 

Other  expenses  „ _. .......__..„. ...„........._. 

Freight  lost  or  damaged— Solely  related 

Fringe  benefits  . ... , 

CasuaMes  and  insurance 

Other  casuaKiee  ....»_»....„........._„...._...'„.........„....„..„„, 

Joint  facility— OR  

vOnW  iSCIIITy     OH    •■■■>»•••••••  MM M..H.H-*»» ••>.......•••  •••••••••••■.•••... 

Other 

Salaries  and  wages „ 

Materials  _.»».____«_.._...„..... „......„ 

Purchased  services  _ 

Other  expenses  

(5)  Administrative  support  operations:  AdmlrMration  : 

Salaries  arxJ  wages  ...„ „ 

Matenais  _ 

Purchased  services  — 

Other  expenses 

Employees  performing  clerical  and  accounting  functions 
Salaries  and  wages 

"ett*»'  •oso     •>•>••••••«•  ■••■■■•■•••••■■•••■•■■•••••^■^■•••••(■•(■•■■■•■•••••••■••■••••••i 

rlMdlaSOO  SGrVlCOS    •»»•-••«•«••■••*••••■••••■■•»•••■•■»•••••««•>•••■■•■■■ 

Other  expenses  

Communication  systems  operation 

Salaries  and  wages _ „ 

Matenais  

Purchased  services ' 

Other  expenses  

Loss  and  damage  claims  processing 

Salaries  and  wages . 

Materials  .^ „ 

Purchased  services  ;. 

Other  expenses  ., ^ „. 

Fringe  benefits  .« 

Joint  facility— OR 

Joint  facility— CR _ „. 

Casualties  arx]  Insurarwe. 

Other  casualties .. . 

liTsurance  ™...™™...«..........„.....j.__.....„.. 

Other 

Salaries  arxJ  wages .». . _ 

Matenais  „ 

Purchased  services  „ 

Ottier  expenses  

<d)  General  Administrative  Officers— general  administration: 

Salaries  and  wages  

Materials 

Purchased  services  

Other  expenses  

Accounting,  auditing  and  finance 

Salaries  and  wages „ 


Do. 
Do. 
11-33-XX.  sec.  1152.33(c)(4KiO- 

Actual. 
Da 
Do.       ,  .  :v 

Da      r  ■   . 


11-34-73 
21-34-73 
41-34-73 
61-34-73 

-      Do. 

Do.              ■ 

Do. 

Do.     . 

11-34-74 
21-34-74 
41-34-74 
61-34-74 

Do. 
Do. 

Do.       ; .  - 

Do. 

11-34-75 
21-34-75 
41-34-75 
61-34-75 
51-34-00 
12-34-00 

Do. 
Do. 
Do. 
Do. 
Do. 
11-34-XX.  sea  1152.33(c)(4){lv). 

52-34-00 
53-34-00 
37-34-00 
38-34-<X) 

Actual. 

Do.         .  . 

Do. 

Do. 

11-34-99 
21-34-99 
41-34-99 
61-34-99 

Do. 

Do.      " 
Do.      * 
Do. 

11-36-01 
21-3&-01 
41-35-01 
61-36-01 

Do. 

Do. 

Do.        <       ' 

Do. 

11-35-76 
21-35-76 
41-35-76 
61-35-76 

Do. 

Do.                :    ■    , 

Do.          . 

Do. 

11-35-77 
21-35-77 
41-36-77 
61-36-77 

Do. 

Do.       ,  •     ' 

Do. 

Do. 

11-35-78 
21-35-78 
41-35-78 
61-36-78 
12-36-00 
37-35-00 
38-35-00 

Number  of  daims.  sec.  1 152.33(c)(3)(0 

Do. 

Do. 

Do. 
11-35-XX.  sec.  1152.33(c)(4)(v). 
Actual. 

Do. 

52-35-00 
53-36-00 

Do.            > 
Do.          ■      ' 

11-36-99 
21-35-09 
41-35-99 
61-35-99 

Do.        • 

Do. 

Do. 

Do.                . 

11-61-01 
21-61-01 
41-61-01 
61-61-01 

Do.             ' 

Do. 

Do. 

Do. 

11-61-86 

.Do.                  ' 
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Operating  expense  group  and  accounts 


Account  No. 


Materials  .«..^_^..„..™.........~........ 

Purchased  services  

Other  expenses  

Managernent  services  and  data  processing 

Salaries  and  wages  - 

Materials  — 

Purchased  services 

Ottier  expenses 

Martceting: 

Salaries  and  wages  ......... — . ».~ ~ 

Materials  ■. * ~ 

Purchased  services  — . ~ 

Other  expenses  - — - 

Sales 

Salaries  and  wages  ...... — 

Materials  — — 

Purchased  services  ~ 

Other  expenses  — 

Industrial  development 

Salaries  and  wages 

Materials  - - 

Purctiased  services 

Other  expenses  t 

Personnel  and  labor  relations 

Salaries  arxl  wages  „ 

Materials  

Purchased  services  ~, 

Other  expenses  - 

Legal  and  secretarial 

Salaries  and  wages 

Materials -.. 

Purchased  services  — 

Ottier  expenses ~ - 

Put>iic  relations  and  advertising 

Salaries  and  wages — 

Materials  ~ ..•• 

Purchased  services  

Other  expenses  ~ 

Research  and  developnient 

Salaries  and  wages  - 

Materials  _ 

Purchased  services  ... — ... — ~.. ............... 

Ott>er  expenses  ~ :- 

Fringe  t>enefits « 

Casualties  and  insurance 

Ottier  casualties - 

Insurance  - ~ 

Writedown  of  uncoilectit)le  accounts  ~ 

Other  taxes  except  on  corporate  income  or  payrol 
Joint  t3CiiHy'""'UM  ••••••••^••••■•••••••••••■•••••••••"••"•"••••••"■•"" 

Joint  faciKty— OR .. -.—».. 

Other 


Salaries  and  wages 

M^erials  

Purchased  services 
Other  expenses  


21-61-86 
41-61-66 
61-61-86 

11-61-87 
21-61-87 
41-61-87 
61-61-87 

11-61-88 
21-61-88 
41-61-88 
61-61-88 

11-61-88 
21-61-89 
41-61-89 
61-61-89 

11-61-90 
21-61-90 
41-61-90 
61-61-90 

11-61-91 
21-61-91 
41-61-91 
61-61-91 

11-61-92 
21-61-92 
41-61-92 
61-61-92 

11-61-93 
21-61-93 
41-61-93 
61-61-93 

11-61-94 
21-61-94 
41-61-94 
61-61-94 
12-61-00 

52-61-00 
53-61-00 
63-61-00 
65-61-00 
37-61-00 
38-61-00 

11-61-09 
21-61-90 
41-61-99 
61-61-99 


Basis  of  assigrvnent  to  orvbranch  costs 


Do. 
Do. 
Do. 

Do. 

Do. 
Do. 

Do. 
Do. 
Do. 
Do. 

Do. 
Do. 
Do. 
Do.      ,    . 

Do. 
Do. 
Do. 
Do. 

Do. 
Do. 
Do. 
Do. 

Do. 
Do. 
Do. 
Do. 

Da 

Do. 

'    Do. 

Do. 

Do. 
Do. 
Do. 
Do. 
11-61-XX.  sec.  1152.33(d)(1). 

Actual 
Do. 
Do. 
Do. 
Do. 
Do. 

Do. 
Do. 
Do. 
Do. 


(e)  Deadheading,  taxi,  and  hotel  costs. 
The  costs  assigned  under  this 
subsection  shall  be  the  actual  costs 
incurred  as  a  result  of  providing  service 
to  the  branch  line  for  deadheacUng,  taxi, 
and  hotel  costs.  The  amounts  included 
under  this  subsection  shall  not  be 
included  under  other  subsections  of 
these  regulations. 

(f)  Overhead  movement  costs.  The 
costs  assigned  imder  this  subsection 
shall  be  the  actual  costs  incurred  in 
moving  over  any  other  rail  line  solely  to 


reach  and  provide  service  to  the  brandi. 
The  amounts  shown  under  this 
subsection  shall  not  be  included  under 
other  subsections  of  these  regulations. 

(g)  Freight  car  costs.  For  Class  I 
railroads,  the  on-segment  costs  for  time- 
mileage  frei^t  cars  shall  be  caloilated 
on  the  basis  of  the  carrier's  average  cost 
per  day  and  per-mile.  Those  frei^t  cars 
that  are  rented  on  a  straight  mileage 
basisare  to  be  costed  on  the  carrier's 
•  average  cost  per  mile  for  each  type  of 
car  ifioted  on  this  basis.  No  costs  are  to 


be  included  in  the  calculation  for 
private  line  (shipper  owned)  or  other 
cars  for  which  the  railroad  does  not 
make  payments.  The  cost  per  day  and 
per  mile  shall  be  calculated  separately 
for  each  type  of  car  specified  in  Ex  Parte 
No.  334.  Car  Service  Compensation — 
Basic  Per  Diem  Charges,  362  I.CC  884 
(1980).  The  freight  car  costs  shall  be 
separated  between  "return  on  value- 
freight  cars"  and  "freight  car  costs  other 
than  return  on  freight  cars".  The  costs 
assigned  to  a  line  undw  this  subsecticm 
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are  to  be  derived  from  the  accounts 
listed  below. 


OnrtMng  expense  groifv— 
Repair  and  maintenanoe 

ACCOHHtND. 

Salaries  and  wages 

11-22-42 

Materials  

21-22-42 

Repairs  by  others— OR 

3»-22-42 

Repairs  for  others— Cfl  .......^ 

40-22-42 

Purchased  services  

41-22-42 

Other  expenses  

61-22-42 

Lease  rentals — OR  

31-22-00 

Lease  rentals— CR  ->   .. 

32-22-00 

Depreciation 

Other  rents— OR  

36-22-00 

Other  rents— CR  

36-22-00 

The  system  total  of  the  repair  and 
maintenance  accounts,  all  accoimts 
designated  XX-XX-42,  and  depreciation 
shaU  be  divided  into  time-related  costs 
and  mileage-related  costs  on  the  basis  of 
50  percent  time  and  50  percent  mileage 
for  repairs,  and  60  percent  time  and  40 
percent  mileage  for  depreciation. 
Freight  car  costs  shall  not  include 
depreciation  as  determined  in  Account 
No.  62-22-00.  Freight  car  depreciation 
shall  be  calculated  in  the  manner  set 
forth  in  paragraph  (g)(3)(i]  of  this 
section.  The  system  total  receipts  and 
payments  for  the  hire  of  time-mileage 
cars,  and  the  basic  data  used  in  the 
development  of  the  car-day  and  car-mile 
factors,  shall  be  taken  from  the  carrier's 
latest  Form  R-1  and  company  records. 
The  specific  steps  to  complete  the 
calculation  are  as  follows: 

(1)  The  total  system  car  days  by  car 
type  shall  be  calculated  by: 

(i)  Averaging  the  carrier's  freight  car 
ownership  at  the  beginning  and  end  of 
the  year  (Form  R-1,  schedule  710, 
columns  (b)  and  (k); 

(ii)  Multiplying  the  average  by  the 
standard  active  number  of  car  days  (346) 
as  developed  in  ICC  Docket  No.  31358; 

(iii)  Subtracting  car  days  on  foreign 
lines  (source:  Company  records);  and 

(iv)  Adding  the  foreign  car  days  on 
home  line  (source:  Company  records). 
This  procedure  shall  be  followed  for 
each  car  type  specified  in  Ex  Parte  No. 
334,  supra. 

(2)  The  total  railroad  car  miles  shall 
be  calculated  by  adding  the  loaded  car 
miles  for  the  railroad  owned  and  leased 
cars  (R-1,  Schedule  755)  to  empty  car 
miles  for  the  railroad  owned  or  leased 
cars  (R-1.  Schedule  755).  The  total  car 
miles,  loaded  and  empty,  shall  be 
calculated  for  each  car  type  specified  in 
Ex  Parte  No.  334,  supra. 

(3)  The  cost  per  car  day  shall  be 
calculated  for  each  type  of  time-mileage 
car  by  adding  50  percent  of  total  freight 
car  repair  costs  for  each  type  (Form  R- 
1,  schedule  415,  column  (b)),  and  60 
percent  of  the  depreciation  shall  be 
developed  as  follows: 


(i)  The  current  value  for  each  type  of 
car  shall  be  calculated  by  first  arriving 
at  the  current  cost  per  car  using  the 
most  recent  purchase  of  this  type  by  the 
railroad  indexed  to  the  midpoint  of  the 
year  or  a  price  quote  from  the 
manufacturer.  This  unit  price  shall  be 
applied  to  the  average  number  of  this 
type  of  car  owmed  by  the  carrier  during 
the  year.  The  ciurent  value  developed 
for  each  car  type  is  then  multiplied  by 
the  composite  depreciation  rate  for  that 
type  of  car  as  shown  in  the  latest  annual 
report  filed  with  the  Board  or  company 
records. 

(ii)  Add  100  percent  of  the  return  on 
investment.  Return  on  investment  shall 
be  determined  by  multiplying  the 
ctirrent  value  of  each  type  of  car, 
developed  in  paragraph  (g)(3)(i)  of  this 
section,  by  1  minus  the  ratio  of 
acciunulated  depreciation  to  the  total 
original  cost  investment  This  will 
determine  the  net  current  value  for  each 
type  of  car.  The  net  current  value  for 
each  type  of  car  shall  then  be  multiplied 
by  the  nominal  rate  of  return  calculated 
in  §  1152.34(d)  to  obtain  nominal  return 
on  investment  for  each  type  of  car.  The 
total  return  on  investment  shall  then  be 
calculated  by  deducting  the  projected 
holding  gain  (loss)  for  the  forecast  and/ 
cv  subsidy  year  bom  the  nominal  return 
on  investment  for  each  type  of  car.  In 
any  instance  where  the  holding  gain  is 
not  specifically  determined  for  freight 
cars,  the  Gross  Domestic  Product 
deflator  calculated  by  the  U.S. 
Department  of  Commerce  shall  be  used. 
The  total  retiim  on  investment  for  each 
type  of  car  shall  then  be  divided  by  total 
car-days  for  each  car-type  developed  in 
paraoaph  (g)(1)  of  this  section. 

(iii)  To  the  amounts  for  repairs  and 
depreciation,  add  the  time  portion  of  the 
railroad's  payment  for  hire  of  time- 
mileage  frei^t  cars  (Form  R-1, 
schedule  414,  column  (g)),  and  subtract 
the  time  portion  of  the  railroad's 
receipts  for  hire  of  time  mileage  freight 
cars  (F(Nin  R-1,  schedule  414,  column 
(d)).  The  total  of  these  costs  is  divided 
by  the  total  car  days  for  each  type 
developed  in  pcuagraph  (g)(1)  of  this 
section. 

(4)  The  cost  per  mile  shall  be 
calculated  for  each  type  of  time-mileage 
car  as  follows.  First,  aild: 

(i)  50  percent  of  the  total  freight  train 
car  repair  cost  for  each  car  type  (Form 
R-1,  schedule  415,  column  (b)); 

(ii)  40  percent  of  the  total 
depreciation  costs  for  each  car  type 
developed  in  paragraph  (g](3)(l)  of  this 
section;  and 

(iii)  "The  mileage  portion  of  the 
carrier's  payments  for  the  hire  of  time- 
mileage  freight  cars  (Form  R-1, 
schedule  414,  column  (I)).  »  • 


Second,  subtract  the  mileage  portion  of 
the  carrier's  receipts  for  hire  of  time- 
mileage  freight  cars  (Form  R-1, 
schedule  414,  column  (c)).  FinaUy, 
divide  the  result  by  the  total  car-miles 
for  each  car-type  developed  in 
paragraph  (g)(2)  of  this  section. 

(5)  The  costs  per  car  day  and  per  car 
mile  developed  in  paragraphs  (g)  (3)  and 
(4)  of  this  section  shall  be  applied  to  the 
total  car  days  and  total  car  miles  for 
each  car  type  acciunulated  on  the  line 
segment  for  all  traffic  originated  and/or 
terminated  on  the  segment  plus  those 
freight  cars  that  bridge  the  line  segment 
which  are  attributed  to  time-mileage 
freight  train  cars.  The  on-segment  costs 
for  freight  cars  rented  on  a  straight 
mileage  basis  shall  be  the  railroad's  total 
payments  for  mileage  cars  (Form  R-1, 
schedule  414,  coliunn  (e))  for  each  car 
type  divided  by  the  total  miles  on  which 
the  charges  were  based. 

(6)  For  Class  II  and  in  railroads,  the 
on-segment  costs  for  time-mileage  and 
straight  mileage  freight  cars  shall  be 
calculated  in  the  same  manner 
prescribed  for  Class  I  railroads,  using 
the  latest  data  available. 

(h)  Return  on  investment — locomotive 
(line).  The  return  on  investment  shall  be 
calculated  for  each  type  of  classification 
of  locomotive  that  is  actually  used  to 
provide  service  to  the  line  segment.  The 
return  for  the  locomotive(s)  used  shall 
be  calculated  in  accordance  with  the 
following  procedure: 

(1)  The  ciuront  replacement  cost  for 
each  type  of  locomotive  used  to  serve 
the  line  segment  shall  be  based  on  the 
most  recent  purchase  of  that  particular 
type  and  size  locomotive  by  the  carrier, 
indexed  to  the  midpoint  of  the  forecast 
and/or  subsidy  year,  or  on  an  amount 
quoted  by  the  manufacturer.  The 
amo\mt  must  be  substantiated.  This  unit 
cost  shall  be  multipUed  by  1  minus  the 
ratio  of  total  accumulated  depreciation 
to  original  total  cost  of  that  type  of 
equipment  owned  by  applicant-carrier, 
as  shown  by  company  records. 

(2)  The  ciurent  nominal  cost  of  capital 
shall  be  used  in  the  calculation  of  return 
on  investment  for  locomotives  and  shall 
be  calculated  as  provided  in 

S  1152.34(d). 

(3)  The  return  on  investment  for  each 
category  or  type  of  locomotive  shall  be 
the  nominal  return  less  the  holding  gain 
(loss).  The  nominal  return  is  calculated 
by  multiplying  the  replacement  cost 
determined  in  paragraph  (h)(1)  of  this 
section  by  the  nominal  rate  of  return 
determined  in  paragraph  (h)(2)  of  this 
section.  The  holding  gain  (loss)  shall  be 
the  gain  (loss)  projected  to  occur  during 
the  forecast  and/or  subsidy  year.  In  any 
instance  where  the  holding  gain  is  not 
specifically  determined  for  locomotives. 
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the  (koss  Domestic  Product  deflator 
calculated  by  the  U.S.  Department  of 
Commerce  shall  be  used. 

(4)  The  return  on  investment  for  each 
type  of  locomotive  shall  be  assigned  to 
the  line  segment  on  a  ratio  of  the 
locomotive  unit  hours  on  the  segment  to 
average  locomotive  unit  hours  per  imit 
for  each  type  of  locomotive  in  the 
system,  lliis  ratio  will  be  developed  as 
follows: 

(i)  The  carrier  shall  keep  and  mwintain 
records  of  the  number  of  hours  that  each 
type  of  locomotive  inciured  in  serving 
the  segment  during  the  subsidy  period. 

(ii)  The  railroad  shall  develop  the 
system  average  locomotive  unit  hours 
per  unit  for  each  of  the  following  types 
of  locomotives;  yard  diesel;  yard-other, 
road  diesel;  and  road-other. 

(iii)  The  ratio  applied  to  the  return  on 
investment  is  calculated  by  dividing  the 
hoius  that  each  type  or  class  of 
locomotive  is  used  to  serve  the  segment, 
as  developed  in  paragraph  (h)(4)(i)  of 
this  section,  by  the  system  average 
locomotive  luiit  hours  per  imit  for  the 
applicable  type  developed  in  paragraph 
(h)(4)(ii)  of  this  section. 

(5)  The  cost  assigned  to  the  segment 
for  each  type  of  locomotive  shall  be 
calculated  by  multiplying  the  annual 
return  on  investment  developed  in 
paragraph  (h)(3)  of  this  section  by  the 
ratio(s)  developed  in  paragraph  Qi)(4)  of 
this  section. 

(i)  Revenue  taxes.  The  amoimt  of 
revenue  taxes  shall  be  computed  based 
on  the  amounts  directly  paid  in  those 
states  that  subject  the  railroad  to  a 
revenue  tax. 

(j)  Property  taxes  (Line).  (1)  The 
assigned  costs  under  this  subsection 
'  shall  be  the  net  systemwide  property  tax 
savings  resulting  from  the 
abandonment,  oolciUated  as  set  out 
below,  if  the  applicant-carrier  intends 
subsequenUy  to  sell  or  otherwise 
dispose  of  the  abandoned  properties.  If 
the  appUcant-carrier  expresses  an  intent 
to  dispose  of  the  properties,  it  will  be 
presimied  that  the  properties  will 
ultimately  be  sold  or  otherwise  disposed 
of  after  abandonment  Protestants  may 
rebut  this  presumption  by  showing  that 
it  would  be  financially  beneficial  to 
retain  ownership  of  the  property  for 
investment  purposes. 

(2)  In  states  where  a  true  ad  valorem 
tax  is  levied  on  real  property  (sudi  as 
track,  land,  buildings,  and  other 
facilities),  applicant  must  affirm  that  the 
ad  valorem  method  appUes  and  must 
substantiate  the  amount  of  property 
taxes  levied  against  the  property  on  the 
line  segment. 

(3)  In  states  where  the  ad  valorem 
method  is  not  employed,  applicuat  must 
describe  the  appUcable  property  tax 


methodology  if  it  is  claiming  the  local 
property  tax  as  an  avoidable  cost  of 
operations.  Additionally,  it  must 
substantiate  with  evidence  and 
computations  the  actual  statewide  tax 
savings  attributable  to  the  abandonment. 

(4)  Any  property  tax  properly 
substantiated  under  paragraphs  (fH2)  or 
(3)  of  this  section  shall  be  presumed  to 
represent  systemwide  savings  to  the 
carrier.  Protestants  may  rebut  this 
presumption  by  presenting  evidence: 

(i)  That  property  taxes  in  those  states 
where  the  carrier  operates  that  are  not 
involved  in  the  abandonment  will 
increase  significantly  because  of 
reassessments  attributable  to  the 
abandonment;  or 

(ii)  That  a  significantly  higher 
property  tax  will  be  levied  against  a 
retained  pration  of  the  abandoned 
property.  If  applicant  does  not  refute 
protestant's  evidence,  it  may  claim 
avoidable  property  taxes  only  if,  and  to 
the  extent,  it  proves  systemwide 
property  tax  savings. 

(5)  In  states  where  real  property  taxes 
are  assessed  and  levied  against  the 
owner  of  the  property  but  the  tax  on 
rolling  stock  is  assessed  to  the  railroad 
operating  the  service  on  the  basis  of  a 
formula  of  a  statewide  valuation  of 
property,  the  tax  on  rolling  stock 
attributable  to  each  line  segment  shall 
be  determined  as  follows: 

(i)  Using  ratio  of  the  cost  of 
equipment  (as  used  in  the  formula)  to 
the  total  of  all  property  costs  (as  used  in 
formula); 

(ii)  Apply  that  ratio  to  the  total  state 
assessment  to  determine  the  portion  of 
the  assessment  attributable  to  rolling 
stock; 

(iii)  Allocate  the  rolling  stock 
assessment  thus  determined  to  each  line 
segment  on  the  basis  of  car  and 
locomotive  unit  miles  on  the  segment  to 
total  car  and  locomotive  imit  miles  in 
the  state;  and 

(iv)  Apply  the  appropriate  tax  rate  or 
rates  to  the  allocated  assessment  thus 
determined. 

(k)  Administrative  costs.  The  costs 
assigned  luider  this  account  shall  be  the 
actual  costs  directly  attributable  to  the 
administration  of  the  subsidy  program 
or  at  the  option  of  the  carrier,  one 
percent  of  the  total  annual  revenues 
attributed  to  the  branch  shall  be 
allowable  to  cover  all  costs  of 
administering  the  subsidy  program. 
Either  method  may  be  umd,  but  not 
both. 

(1)  Casualty  reserve  account.  The  costs 
assigned  imder  this  account  shall  be  any 
payments  mutually  agreed  to  by  the 
perscm  offering  the  subsidy  and  the 
railroad  for  the  purpose  of  holding  the 
subsidizar  harmless  from  any  liability 


imder  those  accounts  that  are  used  to 
record  any  costs  incurred  by  the  railroad 
as  a  result  of  an  accident 

(m)  Rehabilitation.  (1)  For 
abandoiunent  purposes  the  applicant 
carrier  shall  project  the  amoimts 
necessary  to  permit  efficient  operations 
over  the  line  segment  The  carrier  shall 
indicate  the  level  of  FRA  class  safety 
standard  to  be  attained  with  the  amoimt 
of  expenditure.  See  49  CFR  part  213. 
Applicant  in  making  its  projection  of 
rehabihtation  costs,  shall  give 
consideration  to: 

(i)  Hie  cost  to  attain  the  lowest 
operationally  feasible  track  level; 

(ii)  The  cost  to  attain  the 
rehabihtation  level  resulting  in  the  ^ 
lowest  operating  and  rehabOitation 
expenditures;  or 

(iii)  The  cost  to  attain  the 
rehabilitation  level  resulting  in  the 
lowest  loss,  or  highest  profit,  from 
operations. 

(2)  For  subsidy  purposes 
rehabilitation  costs  shall  not  be 
included  unless: 

(i)  The  track  feils  to  meet  minimum 
F^eral  Railroad  Administrative  class  1 
safety  standards  (49  CFR  part  213),  in 
which  case  the  railroad  will  furnish, 
with  the  abandonment  application,  a 
detailed  estimate  of  the  costs  to 
rehabiUtate  the  track  to  the  minimum 
level;  or 

(ii)  The  potential  subsidizer  requests 
a  level  of  service  which  requires 
expenditures  for  rehabihtation. 

(n)  Off-branch  costs.  The  off-branch 
costs  developed  in  this  section  shall  be 
separated  between  "off-branch  costs 
other  than  return  on  freight  cars"  and 
"return  on  value-freight  cars".  The  off- 
branch  costs  shall  be  developed  in  the    i 
following  manner: 

(1)  Terminal  costs,  line-haul  costs, 
interchange  costs,  and  modified 
terminal  costs  shall  be  considered  as  the 
off-branch  avoidable  costs  of  providing 
service  over  the  remainder  of  the 
railroad's  system.  These  costs  shall  be 
computed  by  applying- the  variable  unit 
costs  to  the  service  units  attributed  to 
the  branch  line's  traffic  for  the  time 
periods  specified  in  §  1152.22(d)  of  Uiis 
part 

(2)  The  procedure  for  determining  the 
off-branch  costs  shall  be  based  upon  the 
URCS  cost  formula.  This  formula  shall 
be  appUed  to  the  latest  Annual  Report 
Form  R-1  filed  by  the  railroad,  writh  two 
exceptions.  First,  the  amount  used  in 
the  formula  for  freight  car  depreciation 
shall  be  calculated  using  the  procedure 
discussed  in  paragraph  (gM3)(iii)  of  this 
section  apphed  to  the  average  total  car 
fleet  of  the  railroad.  Second,  the  return 
on  investment  in  freight  cars  shall  be 
computed  using  the  procedure  set  forth 


67910    Federal  Register  /  Vol.  61,  No.  248  /  Tuesday.  December  24,  1996  /  Rules  and  Regulations 


in  paragraph  (g)(3)(ii)  of  this  section.  In 
addition,  the  application  of  URCS  shall 
Include  the  use  of  the  nominal  cost  of 
capital  for  all  return  on  investment 
detenninations. 

(3)  7Ae  C/ass  /  fh)cediire:  A  Class  I 
railroad  shall  calculate  its  off-branch 
costs  using  the  Class  I  procedure  as  set 
forth  below  in  this  paragraph. 

(1)  The  unit  costs  developed  by 
applying  URCS  in  the  maimer  specified 
in  paragraph  (n)(2)  of  this  section  shall 
be  applied  to  the  service  characteristics 
of  each  movement  of  traffic  that  is 
attributed  to  the  branch  line.  This 
application  shall  result  in  the  total  off- 
branch  cost  associated  with  this  traffic 
for  normal  terminal  handlings,  line-haul 
mileage,  and  interchange  events. 

(ii)  The  modified  terminal  cost  per 
carload  shall  be  calculated  separately 
for  each  type  of  freight  car  and  applied 
to  each  car  that  is  attributed  to  the 
branch  line.  The  modified  terminal  cost 
shall  consist  of  clerical  costs,  two  days 
of  freight  car  cost,  and  an  inter-intra 
train  switching  cost  (locomotive  engine 
minute  cost  only).  The  clerical  cost  and 
inter-intra  train  sMritching  cost  shall  be 
calculated  fit>m  unit  costs  developed 
within  the  individual  URCS  application. 

(A)  The  imit  costs  for  the  clerical  cost 
per  carload  calciUation  are  located  in 
URCS  Worktable  El,  Part  1:  Line  106, 
columns  1.  2,  and  3;  line  107,  column 
1;  line  108,  column  1;  line  109,  column 
1;  and  line  110.  colmnn  1. 

(B)  The  inter-intra  train  switching  cost 
shall  be  calculated  by  multiplying  the 
total  switch  engine  minute  cost  from 
URCS  Worktable  El,  Part  1,  line  111, 
columns  1,2,  and  3  by  the  total  minutes 
specified  in  the  next  sentence.  The  total 
minutes  specified  in  this  sentence  shall 
equal  the  sum  of: 

[1]  The  minutes  per  switch  event  bom 
Worktable  E2,  Part  1,  line  118,  column 
29;  and 

[2)  The  product  of  the  minutes  per 
switch  event  from  Worktable  E2,  Part  1, 
line  118,  coliunn  29  and  the  ratio  of 
loaded  to  total  car  miles  for  the 
particular  type  of  freight  car  being 
costed. 

(C)  The  fivi^  car  cost  shaU  be  the  caf 
ownership  costs  per  car  day  for  2  days 
developed  in  accordance  with  the 
procedures  set  forth  in  paragraph  (g)(3) 
of  this  section  for  the  type  of  freight  car 
being  costed. 

(iii)  For  a  Class  I  railroad,  the  total 
costs  calculated  using  the  procedures 
set  forth  in  paragraphs  (n)(3)(i)  and 
(n)(3)(ii)  of  this  section  shall  constitute 
the  off-branch  costs  attributable  to  the 
branch  line's  traffic. 

(4)  A  Class  II  or  Class  III  railroad  shall 
calculate  its  off-branch  costs  using  any 
one  of  three  different  procedures.  The 


Class  I  Procetkin:  A  Class  II  or  Class  III 

railroad  may  calculate  its  off-branch 
costs  using  the  Qass  I  procedure  set 
forth  in  paragraph  (n)(3)  of  this  section, 
if  the  necessary  data  are  available  from 
the  railroad's  own  records.  If  the  data 
necessary  to  complete  the  Class  I 
procedure  set  forth  in  paragraph  (n)(3) 
of  this  section  are  not  available  bom  the 
railroad's  own  records,  the  Class  n  or 
Class  in  railroad  shall  calculate  its  off- 
branch  costs  using  either  one  of  the 
following  procedxires  based  on  the  latest 
regional  URCS  data  and  the  railroad's 
own  records.  The  Class  WUI  Simplified 
Costing  Procedure:  A  Class  n  or  Class  HI 
railroad  may  calculate  its  off-branch 
costs  using  the  Qass  I  procedure  set 
faith  in  paragraph  (n)(3)  of  this  section, 
with  regional  URCS  data  of  the  Class  I 
railroads  used  in  lieu  of  individual 
URCS  data  of  the  Class  n  or  Class  III 
railroad.  Costs  developed  through  the 
use  of  the  Class  n/m  simplified  costing 
procedure  shall  enjoy  a  rebuttable 
presmnption  of  correctness.  The  Class 
n/m  Standard  Costing  Procedure:  A 
Class  n  or  Class  III  railroad  may 
calculate  its  off-branch  costs  using  the 
Class  n/m  standard  costing  procedure 
set  forth  in  paragraphs'(n)(4)(i)  through 
(n)(4)(xiv)  of  this  section.  Costs 
developed  through  the  use  of  the  Class 
n/m  standard  costing  procedure  shall  be 
given  preference  over  costs  developed 
through  the  use  of  the  Class  n/m 
simplified  costing  procedure.  The  Class 
n/m  standard  costing  procedure  is  set 
forth  in  paragraphs  (n)(4)(i)  through 
(n)(4)(xiv)  of  this  section. 

(i)  The  Class  n  or  Class  m  railroad 
shall  first  determine  which  URCS 
regional  application  will  be  used  based 
on  its  geographical  location.  The 
railroad's  total  estimated  system 
variable  expenses  are  calculated  by 
multiplying  its  total  operating  expenses 
by  the  ratio  of  variable  expenses  to  total 
expenses;  this  ratio  is  located  in 
Worktable  D8,  Part  6,  line  615,  colimm 
1  of  the  URCS  printout  for  the 
appropriate  region.  If  a  railroad  has 
passenger  and  freight  service,  the  freight 
^^IKirtion  of  the  total  estimated  system 
variable  expenses  shall  be  calculated  by 
multiplying  the  total  estimated  system 
variable  expenses,  calculated  as  above, 
by  the  ratio  of  freight  related  operating 
expenses  to  total  railway  operating 
expenses. 

fii]  The  total  nimiber  of  revenue 
carload  terminal  handlings,  as 
determined  bom  the  railroad's  records, 
shall  be  calcidated  as  the  sum  of: 

(A)  Originated  and  terminated  (local) 
revenue  carloads  multiplied  by  2;  plus 

(B)  Interchanged  and  either  origmated 
or  terminated  (interline)  revenue 
carloads. 


(iii)  The  total  niuaber  of  revenue 
carload  interchange  handlings,  as 
determined  from  the  railroad's  records, 
shall  be  calculated  as  the  sum  of: 

(A)  Bridge  (interchange  to 
interchange)  revenue  carloads 
multiplied  by  2;  plus 

(B)  Revenue  carloads  that  are 
interchanged  and  either  (»iginated  or 
terminated  (interline). 

(iv)  The  system  average  shipment 
weight  per  car,  as  determined  frtim  the 
railroad's  records,  shall  be  calculated  by 
dividing: 

(A)  Ton-miles-revenue  freight  by 

(B)  Loaded  fivight  car  miles. 

(v)  The  system  average  loaded  car 
miles  per  car,  as  determined  frtim  the 
railroad's  records,  shall  be  calculated  by 
dividing: 

(A)  Revenue  ton-miles  by  • 

(B)  Revenue  tons. 

(vi)  The  railroad  shall  complete  a 
URCS  Phase  m  "Movement  Costing 
Program"  based  on  the  application  of 
URCS  data  for  the  appropriate  region. 
The  following  data  shall  be  inputs  to  the 
Phase  m  program  application. 

(A)  The  carrier  cade,  either  "REG  4" 
or  "REG  7",  shall  correspond  to  the 
appropriate  region. 

(B)  The  type  of  shipment  shall  be 
designated  as  "OD"  in  order  for  the 
movement  to  be  costed  as  an  interline 
movement. 

(C)  The  distance  shall  be  the  system 
average  loaded  car  miles  per  car  as 
developed  in  paragraph  (n)(4)(v)  of  this 
section. 

(D)  The  type  of  freight  car  shall  be 
identified  as  a  Box,  General  Service 
Equipped,  which  has  an  input  user  code 
of  "3".  If  all  of  the  traffic  on  the  branch 
line  is  transported  in  a  single  type  of 
car,  and  it  is  not  a  Box,  General  Service 
Equipped,  the  code  for  that  type  of  car 
may  be  substituted. 

(E)  The  nimiber  of  freight  can  shall  be 

(F)  The  car  ownership  factor  shall  be 
designated  as  "R"  for  railroad  owned 
cars  unless  all  of  the  branch  line  traffic 
is  moved  in  privately  owned  cars,  in 
which  case  the  code  "P"  for  privately 
owned  cars  would  be  the  input. 

(G)  The  program  requires  a  loss  and 
damage  input.  The  code  "48", 
representing  the  average  of  all 
commodities,  shall  be  used. 

(H)  The  input  for  shipment  weight 
shall  be  the  system  average  shipment 
weight  per  car  developed  in  paragraph 
(n)(4)(iv)  of  this  section. 

(I)  The  input  for  type  of  movement 
shall  be  "1",  representing  an  individual 
car  movement. 

(vii)  The  ratios  employed  to  separate 
the  total  estimated  system  variable 
expenses,  as  determined  in  paragraph 
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(n)(4)(i)  of  this  section,  among  tenninal, 
interchange,  and  line-haul  operations 
shall  be  based  on  the  proced\ires 
outlined  in  this  paragraph  (n)(4)(vii). 
This  separation  shall  reflect  the  variable 
costs  resulting  from  the  application  of 
the  URCS  Phase  III  program  based  on 
the  input  factors  specified  in  paragraph 
{n)(4)(vi)  of  this  secfion.  The  ratios  shall 
be  csdoilated  in  the  following  manner: 

(A)  The  terminal  expenses  calculated 
by  the  application  of  the  Phase  III 
program  shall  consist  of  the  following: 

(1)  "Carload  and  Clerical  Costs"  shall 
be  calculated  as  the  sum  of  lines  256, 
258.  260. 262. 264. 266,  and  268. 

[2]  Switching  expenses  based  on 
Total  SEM-hidustry"  shall  be 
calculated  by  multiplying: 

(i)  The  siun  of  Unes  315,  317,  and  319, 
by 

tJi)  Line  311. 

(3)  Car  mile  yard  cost  "CM(Y)- 
Industry"  shall  be  calctilated  by 
multiplying: 

(i)  The  sum  of  lines  426,  428,  and  430, 
by 

(ji)  Line  422. 

[4]  Car  day  yard  cost  "CD{Y)- 
Industry"  and  "CD(Y)-L&UL"  shall  be 
calculated  by  multiplying: 

(i)  The  sum  of  lines  452,  454,  and  456, 
by 

UD  The  stun  of  lines  446  and  450.     . 

(5)  The  expenses  for  accessorial 
services  for  railroad  owned  cars  shall  be 
calculated  as  the  sum  of: 

(i)  The  product  of  line  422  and  the 
sum  of  lines  464, 466,  and  468;  plus 

iii]  The  product  of  the  sum  of  lines 
446  and  450  and  the  sum  of  lines  476, 
478,  and  480. 

(B)  The  interchange  expenses 
calculated  by  the  application  of  the 
Phase  m  program  ^all  consist  of  the 
following: 

(1)  Switching  expenses  based  on 
"Total  SEM-Interchange"  shall  be 
calculated  by  multiplying 

(i)  The  sum  of  lines  315.  317,  and  319, 
by 
[ii]  Line  312. 

(2)  Car  mile  cost  in  interchange 
"CMCYl-Interchange"  shall  be  calculated 
by  multiplying: 

(i)  The  sum  of  Unes  426,  428,  and  430, 
by 
[U]  Line  423. 

(3)  Car  day  cost  in  interchange 
"CD(Y)-Interchange  (L&E)"  shall  be 
calculated  by  multiplying: 

(i)  The  sum  of  lines  452,  454,  and  456, 
by 

[ii]  Line  447. 

(4)  The  expenses  for  accessorial 
services  for  railroad  owned  cars  ^all  be 
calculated  as  the  sum  of: 

(j)  The  product  of  line  423  and  the 
simi  of  lines  464,  466,  and  468;  plus. 


(u)  The  product  of  line  447  and  the 
sum  of  ]hiBS  476, 478.  and  480. 

(C)  The  line-haul  expenses  resulting 
from  the  application  of  the  Phase  III 
program  shall  be  calculated  by 
subtractihg  the  sum  of: 

[1)  The  terminal  expenses  as 
determined  in  paragraph  (n)(4)(vii)(A)  of 
this  section,  and 

[2)  The  interchange  expenses  as 
determined  in  paragraph  (n)(4)(vii)(B)  of 
this  section,  bom 

[3)  The  total  variable  cost  excluding 
loss  and  damage  as  calculated  in  the 
Phase  ni  program  at  line  696. 

(D)  The  ratio  for  terminal  expenses 
shall  be  calculated  by  dividing  the 
terminal  expenses  as  determined  in 
paragraph  (n)(4)(vii)(A)  of  this  section 
by  the  total  variable  cost  excluding  loss 
and  damage  as  calculated  in  the  Phase 
in  program  at  line  696. 

(E)  The  ratio  for  interchange  expenses 
shall  be  calculated  by  dividing  the 
interchange  expenses  as  determined  in 
paragraph  (n)(4)(vii){B)  of  this  section 
by  the  total  variable  cost  excluding  loss 
and  damage  as  calculated  in  the  Phase 
in  prouam  at  Une  696. 

(F)  fte  ratio  for  line-haul  expenses 
shall  be  calculated  by  dividing  the  line- 
haul  expenses  as  determined  in 
paragraph  (n)(4)(vii)(C)  of  this  section 
by  the  total  variable  cost  excluding  loss 
and  damage  as  calculated  in  the  Phase 
in  program  at  line  696. 

(viiijThe  railroad's  total  estimated 
system  variable  expenses  shall  be 
separated  as  follows: 

(A)  The  total  terminal  variable 
expenses  shall  be  calculated  by 
multiplying  the  total  estimated  system 
variable  expenses  as  determined  in 
paragraph  {n)(4)(i)  of  this  section  by  the 
ratio  for  terminal  expenses  as 
determined  in  paragraph  (n)(4)(vii)(D)  of 
this  section. 

(B)  The  total  interchange  variable 
expenses  shall  be  calculated  by 
multiplying  the  total  estimated  system 
variable  expenses  as  determined  in 
paragraph  (n)(4)(i)  of  this  section  by  the 
ratio  for  interchange  expenses  as 
determined  in  paragraph  (n)(4)(vii)(E)  of 
this  section. 

(C)  The  total  line-haul  variable 
expenses  shall  be  calculated  by 
multiplying  the  total  estimated  system 
variable  expenses  as  determined  in 
paragraph  (n)(4)(i)  of  this  section  by  the 
ratio  for  line-haul  expenses  as 
determined  in  paragraph  (n)(4)(vii)(F)  of 
this  section. 

(ix)  The  railroad's  unit  costs  shall  be 
determined  for  terminal,  interchange, 
and  line-haul  operations  as  follows: 

(A)  The  tennmal  cost  per  carload 
shall  be  calculated  by  dividing  the  total 
tenninal  variable  expenses  as 


determined  in  paragraph  (n)(4)(viii)(A) 
of  this  section  by  the  total  number  of 
revenue  carioad  terminal  handlings  as 
determined  in  paragraph  (n)(4Kii)  of  this 
section. 

(B)  The  interchange  cost  per  carload 
shall  be  calculated  by  divicting  the  total 
interchange  variable  expenses  as 
determined  in  paragraph  (n)(4)(viii)(B) 
of  this  section  by  the  total  number  of 
revenue  carload  interchange  handlings 
as  determined  in  paragraph  (n)(4)(iii)  of 
this  section. 

(C)  The  line-haul  cost  per  car  mile 
shaU  be  calculated  by  dividing  the  total 
line-haul  variable  expenses  as 
determined  in  paragraph  (n)(4)(viii)(C) 
of  this  section  by  the  total  system  freight 
car  miles,  loaded  and  empty,  as 
determined  from  the  railroad's  records. 

(x)  The  modified  terminal  cost  per 
carload  is  a  composite  of  costs 
developed  in  the  Phase  UI  program  and 
costs  determined  in  accordance  with 
paragraph  (g)  of  this  section  and  this 
paragraph.  The  modified  terminal  cost 
per  carload  shall  be  calculated  for  each 
type  of  car  as  foUows: 

(A)  The  station  clerical  cost  per 
carload  shall  be  developed  in  the 
following  manner: 

(1)  The  station  clerical  expense  ratio 
shaU  be  calculated  by  dividing  the  total 
clerical  cost  (the  sum  of  lines  256,  258,'  . 
260.  262.  264,  266,  and  268)  by  the 
terminal  expenses  as  determined  in 
paragraph  (n)(4)(vii)(A)  of  this  section. 

[2]  The  station  clerical  cost  per 
carload  shall  be  calculated  by 
multiplying  the  terminal  cost  per 
carload  as  determined  in  paragraph 
(n)(4)(ix)(A)  of  this  section  by  the 
station  clerical  expense  ratio. 

(B)  The  interchange  switching  cost 
per  carload  shall  be  developed  in  the 
following  manner 

( 1 )  The  total  interchange  switching 
expense  shall  be  calculated  by 
multiplying  the  sum  of  lines  315,  317. 
and  319  by  line  312. 

(2)  The  interchange  switching  ratio 
shall  be  calculated  by  dividing  the  total 
interchange  switchiiig  expense  by  the 
interchange  expenses  as  determined  in 
paragraph  (n)(4)(vii)(B)  of  this  section. 

(3)  The  interchange  switching  cost  per 
carload  shall  be  calculated  by 
multiplying  the  interchange  cost  per 
carload  as  determined  in  paragraph 
(n)(4)(ix)(B)  of  this  section  by  the 
interchange  switching  ratio. 

(C)  The  freight  car  cost  element  shall 
be  the  freight  car  cost  per  car  day  for  2 
days  as  developed  for  each  car  type  in 
pjiragraph  (g)(3)  of  this  section. 

(D)  The  modified  terminal  cost  per 
carload  shall  be  the  total  of  the  costs 
developed  in  paragraphs  (n)(4)(x)(A), 
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(n)(4)(x)(B).  and  (n)(4)(x)(G)  of  this 
section. 

(xi)  The  terminal  costs  shall  be 
calculated  by  multiplying  the  tenninal 
cost  per  carload  as  determined  in 
paragraph  (n)(4)(ix)(A)  of  this  section  by 
the  number  of  carloads  that  both: 

(A)  Originated  or  terminated  on  the 
branch,  and 

(B)  Are  local  to  the  railroad  serving 
the  branch. 

(xif)  The  interchange  costs  shall  be 
calculated  by  multiplying  the 
interchange  cost  p^r  carload  as 
determined  in  paragraph  (n)(4)(bc)(B)  of 
this  section  by  the  number  of  carloads 
that  both: 

(A)  Originated  or  terminated  on  the 
branch:  and 

(B)  Are  received  in  or  forwarded 
through  interchange  with  other 
railroads.  r 

(xiii)  The  line-haul  costs  ^uiU  be 
calculated  by  multiplying  the  line-haul 
-cost  per  car  mile  as  determined  in 
paragraph  (n)(4)(ix)(C)  of  this  section  by 
the  total  loaded  and  empty  car  miles 
generated  on  the  railroad's  system  off 
the  branch  by  cars  that  originated  q»~.^^ 
terminated  on  the  branch.  / 

(xiv)  The  modified  terminalcosts 
shall  be  calculated  by  multijHying  the 
modified  tenninal  cost  per  carload  as 
determined  in  paragraph  (n)(4)(x)(D)  of 
this  section  by  the  number  of  carloads 
that  originated  or  terminated  on  the 
branch. 

(o)  Locomotive  depreciation.  The 
depreciation  cost  for  locomotives  used 
on  the  line^shsll  be  calculated  using  the 
folloi(ring  procedure: 

{l^The,flarrent  replacement  cost  for 
each  ^^pe  of  locomotive  used  to  serve 
the  line  will  be  based  on  the  most  recent 
purchase  of  that  particular  type  and  size 
locomotive  by  the  carrier  indexed  to  the 
nudpoint  ef  the  year  or  on  an  amount 
quoted  by  the  manufactiirer. 

(2)  The  depreciation  rate  that  will  be 
applied  to  the  repl^pe&ent  cost  shall  be 
the  carrier's  coirnxSnent  rate  for  each 
type  of  locomptlye  as  reported  in  the 
latest  AnniunReport  Form  R-1 
submitted  to  the  Board  or  from  the 
company  records.  Carriers  using 
depreciation  rates  based  on  company 
records  must  explain  why  composite      "* 
rates  are  inappropriate;  provide  a 
detailed  explanation  of  the  methodology 
used  to  compute  the  alternate 
depreciation  rate;  and  demonstrate  that 
^ese  rates  have  been  used  consistently. 

(3)  The  annual  depreciation  cost  for 
each  type  of  locomotive  shall  be 
calculated  by  multiplying  the 
replacement  cost(s)  developed  in 
paragraph  (o)(l)  of  this  section  by  the 
rate  from  paragraph  (o)(2)  of  this 
section. 


(4)  The  depreciation  expense  for  each 
type  of  locomotive  shall  be  assigned  to 
the  line  on  the  ratio  of  the  hoius 
incurred  serving  the  line  to  the  average 
system  locomotive  unit  hours  in  service 
by  each  of  the  following  categories  of 
locomotives:  yard-diesel;  yaid-other; 
road-diesel;  and  road-other.  The  ratio 
for  each  type  of  locomotive  used  to 
serve  the  line  shall  be  the  same  as  that 
developed  in  paragraph  (h)(4)  of  this 
section. 

(5)  The  depreciation  shall  be 
calculated  by  multiplying  the  annual 
depreciati(Bi  expense  for  each  type  of 
locomotive  developed  in  paragraph 
(o)(3)  of  this  section  by  the  ratio(s) 
developed  in  paragraph  (o)(4)  of  this 
section. 

(p)  Opportunity  costs.  Applicant- 
carrier  may,  at  its  discretion,  present 
evidence  of  its  opportunity  costs,  if  the 
assets  engaged  in  the  line  proposed  to 
be  abandoned  could  be  used  more 
profitably  in  some  other  capacity. 

Opportimity  costs  may  be  calculated 
in  accordance  with  the  methodology 
estabhshed  in  §  1152.34  of  this  part,  or 
by  using  any  other  reasonable,  ftiUy 
explained  method.  Opportunity  costs 
are  not  included  as  costs  on  Exhibit  1 
described  at  §  1152.36.  These  costs 
should  be  submitted  as  a  separate 
exhibit  to  the  application. 

(q)  Labor  costs.  (1)  The  salaries,  wages 
and  fringe  benefits  of  personnel 
exclusively  assigned  to  the  line  segment 
shall  be  deemed  attributable  costs  of  the 
segment.  The  salaries,  wages,  and  fringe 
benefits  of  personnel  not  exclusively 
assigned  to  the  Une  segment  shall  be 
deemed  attributable  costs  of  the  segment 
to  the  extent  they  are  shown  to  be 
apportionable  to  the  segment  to  be 
abandoned. 

(2)  These  costs  shall  be  deemed 
attributable  notwithstanding  any 
obligation  of  applicant  to  provide 
employee  protection  for  employees  after 
the  abandonment 
r' 

14(152.33    Apportionment  rules  for  Hm 
assignment  of  expenses  to  on-branch 
costs. 

The  accounts  specified  under 
§  1152.32  (a),  (b).  (c),  and  (d)  as  having 
an  assignment  basis  other  than  "Actual" 
shall  be  apportioned  according  to  the 
rules  contained  in  this  section. 

(a)  Maintenance  of  way  and 
structures — (1)  Roadway  machines.  All 
accounts  designated  XX-13-;36  shall  be 
assigned  to  the  branch  on  the  basis  of 
the  average  repair  costs,  for  each  type  of 
machine,  included  in  the  daily  rental 
fees  charged  by  the  operating  railroad  or 
as  published  by  the  General  Manager's 
Association  of  Chicago  (GMA),  based  on 


the  actual  number  of  days  each  tjrpe  of 
machine  is  used  on  the  branch. 

(2)  Small  tools  and  supplies.  All 
accoimts  designated  XX-13-37  shall  be 
assigned  to  the  branch  as  follows: 

(ijThe  costs  of  suppUes,  consumed  in 
the  operation  of  rOadway  machines, 
shall  be  assigned  to  the  branch  on  the 
basis  of  the  average  costs  of  supplies  per 
day,  included  in  3ie  daily  rental  fees 
charged  by  the  operating  railroad  or  as 
published  by  the  GMA,  multipfied  by 
the  actual  number  of  days  that  the 
machine  is  used  on  the  branch; 

(ii)  The  costs  of  small  tools  shall  be 
assigned  to  the  branch  on  the  basis  of 
the  ratio  that  the  branch  amounts  in 
Accounts  11-11-10  through  11-11-17 
and  11-11-48.  plus  11-12-10  through 
11-12-17  and  11-12-48,  bear  to  the 
railroad's  system  total  for  the  same 
accoimts. 

(3)  Fringe  benefits.  Fringe  benefits 
shall  be  assigned  to  the  branch 
separated  between  running,  switching 
and  other,  on  the  ratio  that  the  total 
branch  salary  and  wages  bear  to  the  total 
system  salaries  and  wages  for  each 
activity  as  follows: 

(i)  Fringe  benefits — Running,  Account 
12-n-OO.  total  of  all  11-11-XX 
accounts  branch  to  system; 

(ii)  Fringe  benefits — Switching. 
Account  12-12-00.  total  of  all  11-12-  " 
XX  accounts  branch  to  system;  and 

(iii)  fringe  benefits— Other.  Account 
12-13-00.  total  of  all  J1-13-XX 
accounts  branch  to  system. 

(b)  Maintenance  of  equipment — (1) 
Locomotive  repairs  and  maintenance. 
All  accounts  designated  XX-21-41  shall 
be  separated  between  yard  and  road 
with  a  further  separation  between  diesel 
and  other  (electric).  The  costs  for  these 
accounts  for  yard  locomotives  shall  be 
assigned  to  the  branch  separately  for 
diesel  and  electric  locomotives  on  the 
basis  of  the  ratio  of  branch  diesel  and 
electric  yard  locomotive  unit-hoius  to 
the  total  system  diesel  and  electric  yard 
locomotive  unit-hours.  The  costs  for 
these  accounts  for  road  locomotives 
shall  be  assigned  to  the  branch 
separately  for  diesel  and  electric 
locomotives  on  the  basis  of  the  ratio  of 
branch  diesel  and  electric  locomotive 
gross  ton-miles  in  road  service  to  the 
total  system  diesel  and  electric 
locomotive  gross  ton-miles  in  road 
service.  The  costs  assigned  under  these 
accounts  for  specialized  equipment 
devoted  exclusively  to  branch  line 
service  shall  be  theactual^costs  for  the 
specific  equipment  used. 

(2)  Locomotive  depreciation. 
Locomotive  depreciation  shall  be 
calculated  and  assigned  in  accordance 
with  the  procedures  set  forth  in 
§1152.32(o). 
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(3)  Fringe  Benefits.  Fringe  benefits  for 
locomotives  and  other  equipment  shall 
be  assigned  to  the  branch  on  the  ratio 
that  the  total  branch  salary  and  wages 
bear  to.the  system  total  salaries  and 
wages  for  each  type  of  equipment  as 
follows: 

(i)  Locomotives— Account  12-21-00, 
total  of  all  11-21-XX  accounts  branch  to 
system. 

(ii)  Other  Equipment— Account  12- 
23-00,  total  of  all  11-23-XX  accoimts 
branch  to  system. 

(iii)  Fringe  benefits  for  freight  cars 
shall  be  calculated  by  first  estimating 
the  total  in  Account  11-22-42,  Freight 
car  repairs — salaries  and  wages,  that  is 
included  in  the  total  on  branch  costs  for 
freight  cars  as  determined  fit)m  the  car- 
day  and  car-mile  cost  calculations  in 
S  1152.32(g)  of  these  regiilations.  To  this 
amount  is  added  the  branch  totals  in  the 
balance  of  all  11-22-XX  accounts.  The 
ratio  of  this  total  branch  accoimt  to  the 
system  total  for  all  11-22-XX  accoimts 
is  applied  to  Account  12-22-00,  Fringe 
Benefits — Freight  Cars. 

(c)  Transportation — (1)  Train 
operations— {i)  Engine  Crews-Materials. 
Account  21-31-56;  Train  Crews- 
Materials,  Account  21-31-57;  Train 
Inspection  and  Lubrication-Salaries  and 
Wages,  Account  11-31-62;  and  Train 
Inspection  and  Lubrication-Materials, 
Account  21-31-62.  If  the  branch  is 
served  by  a  local/way  or  through  train, 
the  costs  in  these  accounts  shall  be 
assigned  to  the  branch  on  the  weighted 
ratio  of  the  loaded  freight  train  cars  on 
the  branch  to  the  total  system  loaded 
freight  train  cars,  and  the  loaded  and 
empty  car-miles  on  the  branch  to  the 
-  total  system  loaded  and  empty  car- 
miles.  This  shall  be  calculated  as 
follows: 

(A)  To  determine  the  car-mile  portion 
of  these  accotmts: 

( 1 )  Multiply  the  total  amounts  in 
these  accounts  (from  the  R-1  Annual 
Report,  Schedule  410)  by  69  percent, 
which  is  the  ratio  of  train-mile  and 
ruiming  expenses; 

(2)  iMvide  the  amoimt  in  paragraph 
(c)(l)(i)(A)(l)  of  this  section  by  the  total 
system  loaded  and  empty  car-miles;  and 

(3)  Multiply  the  car-mile  unit  cost 
factor  from  paragraph  (c)(l)(i)(A)(2)  of 
this  section  by  the  on-branch  car-miles 
(loaded  and  empty). 

(B)  To  determine  the  carload  portion 
of  these  accounts: 

(2)  Multiply  the  total  amounts  in 
these  accounts  by  31  percent,  which  is 
the  ratio  of  terminal  expenses; 

[2)  Ehvide  the  amount  in  paragraph 
(c)(l)(i)(B)(l)  of  this  section  by  the  total 
system  carloads;  and 


(J)  Multiply  the  carload  unit  cost 
factor  bom  paragraph  (c)(l)(i)(BX2)  of 
this  section  by  the  cna-branch  carloads. 

(C)  To  determine  the  total  costs 
assignable  to  the  branch  for  these   - 
accounts,  add  the  amoimts  developed  in 
paragraphs  (c)(l)(i)(A)(5)  and 
(c)(l)(i)(B)(3)  of  this  section. 

(ii)  All  accounts  designated  xx-31-67 
shall  be  assigned  to  the  branch  in 
accordance  with  the  following 
procedure.  The  dollar  amounts  \ised  in 
the  determination  of  locomotive  fuel 
costs  shall  be  based  on  data  contained 
in  the  most  recent  publication  issued  by 
the  General  Managers  Association 
(GMA)  relating  to  the  rental  of 
locomotives.  The  total  number  of 
locomotive  imit  hours  incurred  by  the 
locomotive(s)  shall  then  be  categorized 
according  to  the  applicable  GMA 
horsepower  classification  group.  The 
fuel  cost  is  derived  from  the  Repairs  and 
Supplies  Expenses  element  of  the 
locomotive  rental  rates  published  by  the 
GMA.  The  fuel  cost  per  locomotive  unit 
hour  shall  be  determined  for  each  GMA 
horsepower  classification  group  by 
mxUtiplying  the  latest  (^^  foel  cost 
percentage  by  the  Repairs  and  Supplies 
Expense  per  hoiu  included  in  each 
group.  The  fuel  cost  update  ratio  is 
determined  by  using  the  indices  for  fuel 
from  the  Association  of  American 
Railroad's  (AAR's)  Railroad  Cost 
Recovery  Index  (RCR).  The  indices  shall 
be  taken  from  the  district  to  which  the 
railroad  is  assigned  by  the  Board.  ;The 
index  for  the  oirrent  period  is  divided 
by  the  index  of  the  period  representative 
of  the  GMA  publication  to  develop  the 
fuel  update  ratio.  The  fuel  cost  per 
locomdtive  imit  hour  developed  for 
each  GMA  horsepower  group  shall  be 
multiplied  by  the  fuel  update  ratio  to 
determine  the  fuel  cost  per  locomotive 
hour  for  each  horsepower  group.  The 
updated  fuel  cost  per  locomotive  imit 
hoiu  for  each  applicable  GMA  group 
shall  be  multiplied  by  the  number  of 
locomotive  imit  hotus  incurred  in 
serving  the  branch  by  locomotives  of 
that  GMA  horsepower  classification 
group.  The  total  cost  developed  under 
this  procedure  for  each  horsepower 
classification  shall  be  the  locomotive  %' 
fuel  cost  assignable  to  the  branch  line. 

(iii)  Electric  power  purchased  or 
produced  for  motive  power — All 
accounts  designated  XX-31-68  shall  be 
assigned  to  the  branch  on  the  ratio  of 
road  electric  locomotive  imit  hours  on 
the  branch  to  the  total  system  road 
electric  locomotive  unit  hours. 

(iv)  Servicing  locomotives— AH 
accoimts  designated  XX-31-69  shall  be 
assigned  to  the  branch  on  the  ratio  of 
road  locomotive  imit  miles  on  the 


branch  to  the  total  system  road 
locomotive  unit  miles. 

(2)  Yard  operations — (i)  Switch 
Crews— Materials,  Account  21-32-64. 
and  Servicing  Locomotives,  all  accoimts 
designated  XX-32-69.  The  costs  for 
these  accounts  shall  be  assigned  to  the 
branch  on  the  ratio  of  yard  locomotive 
unit  hours  on  the  branch  to  the  system 
total  yard  locomotive  unit  hours. 

(ii)  Locomotjve/ue/— All  accounts 
dengnated  XX-32-67  shall  be  assigned 
to  the  branch  on  the  ratio  of  yard  diesel 
locomotive  unit  hours  on  the  branch  to 
the  total  system  yard  diesel  locomotive 
unit  houra.  v 

(iii)  Electric  power  purchased  or  j 
produced  for  motive  power — ^All 
accounts  designated  XX-32-68  shall  be 
assigned  to  the  branch  on  the  ratio  of 
yard  electric  locomotive  unit  hours  on 
the  branch  to  the  total  system  yard 
electric  locomotive  unit  hours. 

(3)  Administrative  support 
operations — (i)  Loss  and  damage  claims 
processing — All  accounts  designated 
XX-35-78  shall  be  assigned  to  the 
branch  on  the  ratio  of  the  number  of 
claims  processed  for  loss  or  damage 
occurring  on  the  branch  to  the  total 
number  of  claims  processed  by  the 
railroad. 

(ii)  (Reserved) 

(4)  Transportation  fringe  benefits. 
Fringe  benefits  shall  be  assigned  to  the 
branch  separated  between  train 
operations,  yard  operations,  train  and 
yard  operations  common,  specialized 
service  operations,  and  administrative 
support  operations.  The  costs  for  each 
activity  shall  be  assigned  to  the  branch 
on  the  ratio  that  the  total  branch  salary 
and  wages  bear  to  the  total  system  salary 
and  wages  for  each  activity  ^own 
below. 

(i)  Train  Operations,  Account  12-31- 
00,  total  of  all  11-31-XX  accounts 
branch  to  system. 

(ii)  Yard  Operations.  Account  12-32- 
00,  total  of  ail  11-32-XX  accounts 
branch  to  system. 

(iii)  Train  and  Yard  Operations 
Common,  Account  12-33-00,  total  of  all 
11-33-XX  accounts  branch  to  system. 

(Iv)  Specialized  Service  Operations, 
Account  12-34-00.  total  of  all  11-34- 
XX  accounts  branch  to  system. 

(v)  Administrative  Support.  Account 
12-35-00.  total  of  all  11-35-XX 
accounts  branch  to  system. 

(d)  General  administrative.  (1)  Fringe 
Benefits,  Account  12-61-00.  shall  be 
assigned  to  the  branch  on  the  ratio  that 
the  total  branch  salary  and  wages  in  all 
11-61-XX  accounts  bear  (o  the  system 
total  salary  and  wages  in  all  11-61-XX 
accounts. 

(2)  [Reserved] 
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11152.34    Return  on  invMtnwnt 

Return  on  investment  for  ro^d 
property  shall  be  computed  according  to 
the  procedures  set  forth  in  this  section. 

(a)  [Reserved] 

(b)  (Reserved] 

ic)'RetuTn  on  investment — road 
properties.  Retiun  on  investment — road 
properties  shall  be  computed  according 
to  the  following  procedures: 

(1)  The  investment  base  to  which  th$ 
nominal  return  element  shall  apply 
thall  be  the  sum  of: 

(i)  The  allowable  working  capital 
computed  at  IS  days  on-branch  cash 
avoidable  ousts  (on  branch  avoidable 
costs  less  depreciation]. 

(ii)  The  amoimt  of  current  income  tax 
benefits  resulting  fit>in.abandoninent  of 
the  line  which  would  have  been 
applicable  to  the  period  of  the  subsidy 
agreement.  (Conversely,  if  the  railroad 
would  incur  an  income  tax  liability 
from  abandonment,  the  liability  should 
be  deducted  from  the  investment  base.) 
This  information  is  to  be  furnished  by 
the  railroad  and  subject  to  audit  by  the 
person  offering  the  subsidy. 

(iii)  The  net  liquidation  value  for  the 
highest  and  best  use  for  non-rail 
purposes  of  the  rail  properties  on  the 
line  to  be  subsidized  which  are  used 
and  required  for  performance  of  the 
services  requested  by  the  persons 
offering  the  subsidy.  This  value  shall  be 
determined  by  computing  the  ciurent 
appraised  market  value  of  such 
properties  for  other  than  rail 
transportation  piuposes,  less  all  cbsts  of 
dismantling  and  disposition  of 
iniprovements  necessary  to  make  the 
remaining  properties  available  for  their 
highest  and  best  use  and  complying 
with  applicable  zoning,  land  use,  and 
environmental  regulations.  If 
rehabilitation  has  been  performed  along 
the  line  during  a  subsidy  year  and 
rehabilitation  expenses  have  been  paid 
by  the  subsidizer  under  49  CFR 
1152.32(m)(2),  the  investment  base  shall 
exclude  the  increment  to  the  net 
liquidation  value  of  the  line  caused  by 
the  rehabilitation  project.  For  these 
puiposes: 

(A)  In  calculating  the  net  liquidation 
values  for  the  Forecast  Year,  no  asset  on 
the  line  shall  be  excluded  from  the 
determination  of  net  liquidation  value 
because  it  contributes  negatively  to  that 
value,  i.e.,  the  removal  costs  exceed  the 
mariwt  value  after  removal.  All  such 
assets  shall  be  included  in  the  net 
liquidation  value  determination  if  the 
carrier  is  required  by  law  to  remove 
them  or  if  the  carrier  intends  to  remove 


them,  even  if  it  is  not  reqiiired  to  do  so. 
Hie  parties  shall  fully  support  and 
explain  the  exclusion  for  net  liquidation 
purposes  of  all  assets  having  a  negative 
salvage  value. 

(I) In  calculating  the  net  liquidation 
value  of  railroad  properties  for  the 
purpose  of  determining  the  operating 
subsidy  under  an  offer  of  finnprjul 
assistance,  any  asset  with  a  negative 
salvage  value  shall  be  includedat  a 
value  of  zero  (0). 

(2)  Determination  of  the  net        :^:i  ' 
liquidation  value  of  rail  properties  fix' 
the  purpose  of  purchasing  the  rail 
properties  under  an  offer  of  financial 
assistance  shall  include  any  asset  with 
a  negative  salvage  value  at  a  value  of 
zero  (0). 

(B)  All  adjustments  to  the  appraised 
fair  market  value  of  right-of-way  land, 
including  a  downward  adjustmant  to 
reflect  an  imputed  real  estate 
commission  or  selling  expense,  shall  be 
fully  supported  and  explained. 

(C)  Parties  shall  fully  support  and 
explain  their  use  of  imadjusted  across- 
the-fence  (ATE)  values  as  a  siurogate  for 
the  value  of  railroad  right-of-way  land, 
given  that  the  physical  and  economic 
characteristics  (grading  and  elevation) 
usually  are  different  bom  those  of 
surrounding  parcels.  All  adjustments  to 
ATF  values  to  arrive  at  the  right-of-way 
values  shall  also  be  supported  and 
explained. 

(2)  [Reserved] 

(d)  Reasonable  return.  A  rail  carrier 
shall  furnish  to  the  Board,  and  to  any 
financially  responsible  person 
considering  making  an  ofiisr  of  a  rail 
service  continuation  payment,  a 
substantiated  statement  showing  its 
ciurent  nominal  cost  of  capital.  The 
railroad's  nominal  cost  of  capital  shall 
be  the  current  before  tax  cost  of  capital, 
weighted  to  the  capital  structure,  and 
adjusted  for  the  effects  of  the  combined 
statutory  Federal  and  state  income  tax 
rates.  This  rate  of  return  expressed  as  a 
percent,  shall  be  calculated  as  follows: 

(1)  The  railroad  shall  determine  its 
permanent  capital  structure  ratio  for 
debt  and  equity  capital  such  that  the 
two  numbers  total  100  percent.  This 
capital  structure  will  be  the  actual 
capital  structure -df  the  railroad.  If  this 
calculation  is  not  possible  or  also  not 
representative  because  the  railroad  is 
part  of  a  conglomerate,  the  debt-equity 
ratio  from  the  Board's  latest 
E)etermination  of  Adequate  Railroad 
Revenues  vwll  be  used.  However,  if  the 
debt-equity  ratio  for  the  railroad 
industry  is  used  then  the  industry 


average  equity  and  debt  rate  from  the 
Board's  latest  revenue  adequacy  finding 
must  also  be  used  in  paragraphs  (d)(2) 
and  (d)(3)  of  this  section. 

(2)  The  current  nominal  cost  of  debt 
shall  be  determined  by  taking  the 
average  of  all  debt  instruments 
(including  bonds,  equipment  trust 
certificates,  financial  lease ' 
arrangements,  et  cetera)  issued  by  the 
carrier  In  the  most  recent  12-month 
period.  The  debt  cost  calculated  by  this 
procedure  is  a  before-tax  rate  and  is  not 
adjusted  for  inflation  or  income  taxes. 

(3^  The  current  nominal  after  tax  cost 
of  equity  shall  be  an  amount  equal  to 
that  which  a  prudent  investor  would 
expect  to  earn  through  investment  in  the 
market  place.  The  current  after  tax 
nominal  cost  of  equity  is  divided  by  1 
minus  the  combined  statutory  Federal 
and  state  income  tax  rates.  This  will 
develop  the  nominal  cost  of  equity  on 
a  before  tax  basis. 

(4)  The  current  nominal  before-tax 
cost  of  debt  is  multiplied  by  the  current 
percentage  of  debt  to  total  capital  to 
obtain  a  weighted  before-tax  nominal 
cost  of  ciurent  debt. 

(5)  The  current  nominal  before-tax 
cost  of  equity  is  multiplied  by  the 
current  percentage  of  equity  to  total 
capital  to  obtain  a  weighted  nominal 
before-tax  cost  of  current  equity. 

(6)  The  results  of  paragraphs  (d)(4) 
and  (d)(5)  of  this  section  are  added 
together  to  determine  the  current 
nominal  cost  of  capital. 

(e)  Holding  gain  (loss)-rodd 
properties.  The  railroad  shall  determine 
the  holding  gain  (loss)  that  is  projected 
to  occur  during  the  forecast  and/or 
subsidy  year.  In  any  instance  where  the 
holding  gain  is  not  specifically 
determined  for  road  properties,  the 
Gross  Domestic  Product  deflator 
calculated  by  the  U.S.  Department  of 
Commerce  shall  be  used. 

{1152.35    pteserved] 

f  1152.36    Submission  of  revenue  and  cost 
data. 

The  following  information  shall  be 
submitted  by  applicant  as  Exhibit  1  to 
an  abandonment  or  discontinuance 
application  (§  1152.22(d))  and  shall  be 
developed  in  accordance  with  the 
methodology  established  in  §§  1152.31 
through  1152.35,  as  applicable.  Such 
information,  form  and  methodology 
shall  also  be  used  by  an  offeror  of 
financial  assistance  to  formulate  a 
Proposed  Subsidy  Payment  (§  1152.27). 


'-      •> 
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6. 


Revenues  attributable  for 

1 .  Freight  originated  and/or  teminated  on  branch 

2.  Bridge  traffic 

3.  AH  other  revenue  arxj  irY»me 

4.  Total  revenues  attributable  (lines  1  through  3) 
Avoidable  costs  for: 

5.  On-branch  costs  (lines  5a  through  5k) 

a.  Maintenance  of  way  and  structures 

b.  Maintenance  of  equipnuent 

c.  Trartsportation 

d.  General  administrative  y 

e.  Deadheading,  taxi,  and  hotel 

f.  Overtiead  movement 

g.  Freight  car  costs  (other  than  return  on  freight  cars) 
h.  Return  on  vahje-locomolives 

i.  Return  on  value-freight  cars 
j.  Revenue  taxes  v      ' 

k.  Property  taxes 
,  Off-brarx:h  costs 

a.  Off-t)ranch  costs  (other  than  return  on  freight  cars) 

b.  Return  on  vakie-freight  cars 

7.  Total  avoKiable  costs  (lirw  5  plus  line  6) 
Sutjskjizatkxi  costs  for. 

8.  Rehabilitation'* 

9.  Administration  costs  (subskJy  year  only)  2 

10.  Casualty  reserve  account  ^ 

1 1 .  Total  sutisklizatjon  costs  (lines  8  through  1 0) 
Return  on  value: 

12.  Valuation  of  property  (lines  12a  through  12c) 

a  Woridng  capital  - 

b.  Income  tax  consequences  .....•.......................«.•""....•••.•..————••—"•• 

c.  Net  liquidation  value  ., ~ i- 

13.  Nominal  rate  of  retum 

14.  Nominal  retum  on  value  Oine  12  times  Hne  13)^ _ 

15.  HoWing  gain  {toss) ..- - •■— - •••••• 

16.  Total  retum  on  value  (line  14  minus  15)^ 

17.  Avoidable  toss  from  operations  (line  4.  minus  line  7) 

18.  Estimated  forecast  year  toss  from  operations  (line  4  minus  lines  7  and  16) 

19.  Estimated  subsidy  (line  4  minus  lines  7,  1 1  and  16) 


Base  year 
operations 


Forecast 
year  oper- 
ations 


Proiectod 
subsidy 

year  oper- 
ations 


XXXX. 
XXXX. 
XXXX. 
XXXX. 
XXXX. 
XXXX. 
XXXX. 


1  This  projection  shall  be  computed  in  accordance  with  §  1 152.32(m). 

2  Omit  in  applications  pursuant  to  §§11 52.22  and  11 5223. 

3  If  ttie  amount  in  line  12c  is  a  negative  for  the  "Forecast  Year  operations"  insert  0"  in  this  I 


§  1152.^7    Financial  status  reports. 

Within  30  days  after  the  end 
assistance  agreement  shall  submit 
Such  Finanoal  Status  Reoort  shall 
must  be  explained.  All  data  shall 
11^.35.  In  the  quarterly  reports, 
year  shall  be  shown  for  each  item. 


of  each  quarter  of  the  subsidy  year,  each  carrier  which  is  party  to  the  finanaal 
to  the  subsidizer  a  Financial  Status  Report  for  each  line  operated  under  subsidy, 
be  in  the  form  prescribed  below.  Sienificant  deviations  from  the  negotiated  estimat« 
be  developed  in  accordance  with  the  methodology  set  forth  in  §§  1152.31  throu^ 
the  actujd  data  for  the  year  to  date  and  a  projection  to  the  end  of  the  subsidy 


DouAnijAS  for* 

1 .  Freight  originated  andtor  terminated  on  branch 

2.  Bridge  traffk: 

.    3.  All  other  revenue  and  income 

4.  Total  revenues  (Hnes  1  through  3) 
AvoMable  costs  for. 

5.  Or>*ranch  costs  (lines  5a  through  50 

a.  Maintenance  of  way  and  structures . 

b.  Maintenance  of  equipment 

c. Transportation  .  ..,• 

d.  General  administrative 

e.  Deadheading,  taxi,  and  hotel       " 

f.  Overhead  movement 

g.  Freight  car  costs 

h.  Retum  on  investment— tooomottves 
L  Reverwe  taxes 
J.  Property  taxes 


Actual 

Proieded 

t. 

4 

^ 

i- 
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Actual 

6.  Off-branch  costs 

-",-- 

- 

7.  Total  avoidable  oosis  (Ins  5  piuB  In*  6) 

•  ■ 

Subsidization  costs  tor 

-" 

8.  Rehabilitation 

"  W  ._                     *  ' 

. 

,• 

9.  Administrative  costs 

* 

10.  Casualty 

f' 

•--      ^  -;, 

11.  Total  subsidization  costs  (Hnm  8  through  10) 

" "-  -.  -' 

Ralum  on  value: 

. 

12.  Valuation  of  property  (Ines  12a  througfi  12c) 

1 

'■  " 

a.  Working  capital 

• 

b.  Income  tax  consequences 

.  f;'    -  • 

•  -- 

c.  NtA  Iquidation  value 

% 

13.  Rale  of  return 

-.  •■  ■  -*- 

"   - 

14.  Total  return  on  value  (Ine  12  times  tine  13) 

..       ._:  .r 

Subsidy  payment 

15.  Subsidy  payment  (fne  4  minus  Knes  7, 1 1 ,  and  14) 

Subpart  E — [Reeerved] 

Subpart  F— Exempt  Abandonments 
and  Discontinuancas  of  Sarvloa  and 
Trackage  Rights 

(1162.^0    Exempt  abandonn^enti  and 
atocontinuancea  of  servtoe  and  tracliaga 


(a)(1)  A  proposed  abandonment  or 
discontinuance  of  service  or  trackage 
rights  over  a  railroad  line  is  exempt 
from  the  provisicms  of  49  U.S.C.  10903 
if  the  criteria  in  this  section  are 
satisfied. 

(2)  Whenever  the  Board  determines  a 
proposed  abandonment  to  be  exempt 
from  the  requirements  of  49  U.S.C. 
10903,  whether  under  this  section  or  on 
the  basis  of  the  merits  of  an  individual 
petition,  the  provisions  of  §§  1152.27, 
1152.28,  and  1152.29  as  they  relate  to 
exemption  proceedings  shall  be 
applicable. 

(b)  An  abandonment  or 
discontinuance  of  service  or  trackage 
rights  is  exempt  if  the  carrier  certifies 
that  no  local  traffic  has  moved  over  the 
line  for  at  least  2  years  and  any 
overhead,  traffic  on  the  i.  «  can  be 
rerouted  over  other  lines  and  that  no 
formal  complaint  filed  by  a  user  of  rail 
service  on  the  line  (or  a  state  or  local 
government  entity  acting  on  behalf  of 
such  user]  regarding  cessation  of  service 
over  the  line  either  is  pending  with  the 
Board  or  any  U.S.  District  Couft  or  has 
been  decided  in  favor  of  the 
complainant  within  the  2-year  period. 
The  complaint  must  allege  (if  pending), 
or  prove  (if  decided)  that  the  carrier  has 
imposed  an  illegal  embargo  or  other 
unlawful  impediment  to  service. 

(c)  The  Board  has  found: 

(1)  That  its  priOT  review  and  approval 
of  these  abandonments  and 
discontinuances  is  not  necessary  to 
carry  out  the  rail  transportation  policy 
of49U.S.C  10101:  and 


(2)  That  these  transactions  are  of 
limited  scope  and  continued  regulation 
is  unnecessary  to  protect  shippers  from 
abuse  of  market  power.  49  U.S.C.  10502. 
A  notic^must  be  filed  to  use  this  class 
exemption.  The  procedures  are  set  out 
in  §  1152.50(d).  This  class  exemption 
does  not  relieve  a  carrier  of  its  statutory 
obligation  to  protect  the  interests  of 
employees.  49  U.S.C.  10502(g)  and 
10903(b)(2).  This  also  does  not  preclude 
a  carrier  bom  seeking  an  exemption  of 
a  specific  abandonment  or 
discontinuance  that  does  not  Ml  within 
this  class. 

(d)  Notice  of  exemption.  (1)  At  least 
10  days  prior  to  filing  a  notice  of 
exemption  with  the  Board,  the  railroad 
seeking  the  exemption  must  notify  in 
writing: 

(i)  Ine  Public  Service  Commission  (or 
equivalent  agency)  in  the  state(s)  where 
the  line  will  be  abandoned  or  the 
service  or  trackage  ri^ts  discontinued; 

(ii)  Department  of  Defense  (Military 
Traffic  Management  Command, 
Transportation  Engineering  Agency, 
Railroads  for  National  Defense 
Program); 

(iii)  The  National  Park  Service,  v 
Recreation  Resources  Assistance 
Divl^on;  and 

(iv)  The  U.S.  Department  of      ' 
Agriculture,  Chief  of  the  Forest  Service. 

The  notice  shall  name  the  railroad, 
describe  the  line  involved,  including 
United  States  Postal  Service  ZIP  Codes, 
indicate  that  the  exemption  procedure  is 
being  used,  and  include  the 
approximate  date  that  the  notice  of 
exemption  will  be  filed  with  the  Board. 
The  notice  shall  include  the  following 
statement  "Based  on  information  in  our 
possession,  the  line  (does)  (does  not) 
contain  federally  granted  rights-of-way. 
Any  documentation  in  the  railroad's 
possession  will  be  made  available 
promptly  to  those  requesting  it." 

(2)  The  railroad  must  file  a  verified 
notice  using  its  appropriate 


abandomnent  docket  number  and 
subnumber  (followed  by  the  letter  "X") 
with  the  Board  at  least  50  days  before 
the  abandonment  or  discontinuance  is 
to  be  consimunated.  The  notice  shall 
include  the  proposed  consununation 
date,  the  certification  required  in 
§  1152.50(b),  the  information  required  in 
§§  1152.22(a)  (1)  through  (4),  (7)  and  (8), 
and  (e)(5),  the  level  of  bbor  protection, 
and  a  certificate  that  the  notice 
requirements  of  §§  1152.50(d)(1)  and 
1105.11  have  been  complied  with. 

(3)  The  Board,  through  the  Director  of 
the  Office  of  Proceedings,  shall  publish 
a  notice  in  the  Federal  Register  within 
20  days  after  the  filing  of  the  notice  of 
-  exemption.  The  notice  shall  include  a 
statement  to  alert  the  public  that 
following  any  abandonment  of  rail 
service  and  salvage  of  the  line,  the  line 
may  be  suitable  for  other  public  use, 
including  interim  trail  use.  Petitions  to 
stay  the  effective  date  of  the  notice  on 
other  than  environmental  or  historic 
preservation  grounds  must  be  filed 
within  10  days  of  the  publication. 
Petitions  to  stay  the  effective  date  of  the 
notice  on  environmental  or  historic 
preservation  groimds  may  be  filed  at 
any  tune  but  must  be  filed  sufficiently 
in  advance  of  the  effective  date  in  order 
to  allow  the  Board  to  consider  and  act 
on  the  petition  before  the  notice 
becomes  effective.  Petitions  for 
reconsideration,  comments  regarding 
environmental,  energy  and  historic 
preservation  matters,  and  requests  for 
public  use  conditions  under  49  U.S.C 
10905  and  49  CFR  1152.28(a)(2)  must  be 
filed  within  20  days  after  publication. 
Requests  for  a  trail  use  condition  under 
16  U.S.C.  1247(d)  and  49  CFR  1152.29 
must  be  filed  within  10  days  after 
publication.  The  exemption  will  be 
effective  30  days  after  publication, 
unless  stayed.  If  the  notice  of  exemption 
contains  false  or  misleading 
information,  the  use  of  the  exemption  is 
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void  ab  initio  and  the  Board  shall 
summarily  reject  the  exraiption  notice. 

(4)  In  out-of-service  rail  line      

exemption  proceedings  imder  49  CFR 
1152.50,  the  Board,  on  its  own  motion, 
will  stay  the  effective  date  of  individual 
notices  of  exemption  when  an  informed 
decision  on  pending  environmental  and 
historic  preservation  issues  cannot  be 
made  prior  to  the  date  that  the 
exemption  authority  would  otherwise 
become  effective. 

(5)  A  notice  or  decision  to  all  parties 
will  be  issued  if  use  of  the  exemption 
is  made  subject  to  environmental, . 
energy,  historic  preservation,  pubUc  xxse 
and/or  interim  trail  use  and  rail  banking 
conditions. 

(6)  To  address  whether  the  standard 
labor  protective  conditions  set  forth  in 
Oregon  Short  Line  R.  Co. — 
Abandonment— Goshen,  360 1.CC.  91 
(1979),  adequately  protect  affected 
employees,  a  petition  for  partial 
revocation  of  the  exemption  under  49 
U.S.C.  10502(d)  must  be  filed. 

(e)  Consummolioji  notice.  As 
provided  in  §  1152.29(e)(2),  rail  carriers 
that  receive  authority  to  abandon  a  line 
under  §  1152.50  must  file  with  the 
Board  a  notice  that  abandonment  has 
been  consimunated. 

Subpart  Q— SpecM  Rules  Applicable 
to  Petitions  for  AbaiKlonments  or 
Discontlnuancss  of  Service  or 
Trackage  Dights  Filed  Under  the  49 
U.S.C.  10502  Exemption  Procedure 

11152.60    Special  rules. 

(a)  This  section  contains  special  rules 
applicable  to  any  proceeding  instituted 
imder  the  49  U.S.C.  10502  exemption 
procedure  for  either  the  abandonment  of 
a  rail  line  or  the  discontinuance  of 
service  or  trackage  rights  over  a  rail  line. 
General  rules  appUcable  to  any  . 
proceeding  filed  under  the  49  U.S.C 
10502  exemption  procedure  may  be 
found  at  49  CFR  part  1121,  but  the  rules 
in  part  1152  control  in  case  of  any 
conflict  with  die  general  exemption 
rules.  In  the  case  of  petitions  for 


exemption  for  abandonment,  notice  of 
the  filing  of  the  petition  will-be 
published  in  the  Federal  Ri^ister  20 
days  after  the  petition  is  filed.  There 
will  be  no  further  Federal  Roister 
publication  later  if  and  when  a  petition 
is  granted. 

(b)  Any  petition  filed  under  the  49 
U.S.C.  10502  exemption  procedure  for 
either  the  abandonment  of  a  rail  line  os 
the  discontinuance  of  service  or 
trackage  rights  over  a  rail  line  must  be 
accompanied  by  a  map  that  meets  the 
requirements  of  §  1152.22(a)(4)  of  this 
part. 

(c)  A  petitioner  for  an  abandonment 
exemption  shall  submit,  with  its 
petition,  a  draft  Federal  Register  notice 
of  its  petition  according  to  the  form 
prescribed  below: 

Draft  Federal  RegMer  Notice.  The 
petitioner  shall  submit  a  draft  notice  of  its 
petition  to  be  published  by  the  Board  within 
20  days  of  the  petition's  filing  W!th  the 
Board.  The  petitioner  must  submit  a  copy  of 
the  draft  notice  as  data  contained  on  a 
computer  diskette  compatible  with  the 
Board's  oirient  word  processing  capabilities. 
The  draft  notice  shall  be  in  the  form  set  forth 
below: 


STB  No.  AB-_ 


(Sub-No.. 


J 


Notice  of  Petition  for  Exemption  to  Abandon 
or  to  Discontinue  Service 

On  (insert  date  petition  was  filed  with  the 
Board)  (name  of  petitioner)  filed  with  the 
Surface  Transportation  Board,  Washington, 
D.C.  20423,  a  petition  for  exemption  for  the 
abandonment  of  (the  discontinuance  of 
service  on)  a  line  of  railroad  known  as , 


extending  from  railroad  milepost  near 
(station  name)  to  (the  end  of  line  or  rail 
milepost)  near  (station  name),  which 

traverses  through (ZIP  Codes)  United 

States  Postal  Service  ZIP  Codes,  a  distance  of 

miles,  in  [Coimty(ie8),  State(s)l.  The 

line  for  which  the  abandonment  (or 
discontinuance)  exemption  request  was  filed 
includes  the  sUtions  of  (list  all  stations  on 
the  line  in  order  of  milepost  number, 
indicating  milepost  location). 

The  line  (does)  (does  not)  contain  federally 
granted  rights-of-way.  Any  docimientation  in 
the  railroad's  possession  will  be  made 
available  promptly  to  those  requesting  it. 


The  interest  of  railroad  employees  will  be 
protected  by  (specify  the  appropriate 
conditions). 

Any  offer  of  financial  assistance  will  be 
due  no  later  than  10  days  after  sa\'ice  of  a 
decision  granting  the  petition  for  exemption. 
All  interested  persons  should  be  aware  that 
fbllowing  abandonment  of  rail  service  and 
salvage  of  the  line,  the  line  may  be  suitable 
for  o&er  public  use,  including  interim  trail 
uae. 

Any  request  for  a  public  use  condition  and 
any  request  for  trail  use/rail  banking  will  be 
due  no  later  than  20  days  after  notice  of  the 
filing  of  the  petition  for  exemption  is 
published  in  the  Federal  Ragisler. 

Persons  seeking  further  Information 
concerning  abandonment  procedures  may 
contact  the  Surfece  Transportation  Board  or 
refer  to  the  full  abandonment  at 
discontinuance  regulations  at  49  CFR  part 
1152.  Questions  concerning  environmental 
issues  may  be  directed  to  the  Board's  Section 
of  Environmental  Analysis. 

An  environmental  assessment  (EA)  (or 
environmental  impact  sutement  (EIS),  if 
necessary)  prepared  by  the  Section  of 
Environmental  Analysis  will  be  served  upon 
all  parties  of  record  and  upon  any  agencies 
(HT  other  persons  who  commented  during  its 
preparation.  Any  other  persons  who  would  . 
like  to  obUin  a  copy  of  the  EA  (or  EIS)  may 
contact  the  Section  of  Environmental 
Analysis.  EAs  in  these  abandonment 
proceedings  normally  will  be  made  available 
within  60  days  of  the  filing  of  the  petition. 
The  deadline  for  submission  of  comments  on 
the  EA  will  generally  be  within  30  days  of 
its  service. 

(d)  A  petitioner  for  an  abandonment 
exemption  must  serve  a  copy  of  the  petition 
on  the  persons  receiving  notices  of 
exemption  under  §  1152.50(d).  The  petition 
must  include  the  follovring  statement:  "Based 
on  information  in  our  possession,  the  line 
(does)  (does  not)  contain  federally  granted 
right-of-way.  Any  documentation  in 
petitioner's  possession  will  be  made 
available  promptly  to  those  requesting  it" 

(e)  As  Provided  in  $  1152.29(eM2).  rail 
carriers  that  receive  authority  to  abandon  a 
line  by  individual  exemption  under  49  U.S.C 
10502  must  file  w'th  the  Board  a  notice  that 
abandonment  has  been  consmnmated. 

(FR  Doc  96-32229  Filed  12-23-96;  8:45  am) 
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DEPARTMENT  OF  EDUCATION 
piFDA  Na:  84.14^ 

Title  I  Mgrant  Education  CoordlMMon 
Program;  Notica  Inviting  Applicationa 
tor  Naw  Awarda  for  Flacal  Year  1907 
Uaing  Flacal  Year  1996  Funda 

Purpose  of  the  Program:  To  support 
projects  that  use  technology  in 
innovative  ways  to  strengthen  the 
academic  achievement  of  migrant 
students  who  move  between  school 
districts.  The  fiscal  year  1997 
competition  focuses  aa  projects 
designed  to  meet  the  priority  in  the 
notice  of  final  priority  for  this  program, 
as  published  elsewhere  in  this  issue  of 
the  Federal  Re^ater. 

Eligible  Applicants:  Any  State 
educational  agency  (SEA),  local 
educational  agency  (LEA),  institution  of 
higher  education  (IHE)  or  othex  pubUc 
or  private  nonprofit  entity  is  eligible  to 
apply.  The  Secretary  specifically  invites 
the  following  entities  to  submit 
applications:  SEAs  that  administer 
Migrant  Education  Programs;  LEAs  with 
a  high  number  or  high  percentage  of 
migrant  students;  and  non-profit 
community-based  organizations  that 
yttak  with  migrant  bmilies.  Applicants 
m\i8t  apply  as  part  of  a  consortium 
made  up  of  at  least  two  entities 
previously  described,  and  consortium 
members  must  provide  educational 


services  to  migiaut  studoats  in  at  leest 
two  or  more  school  districts.  The 
consortium  must  include  at  least  one 
other  partner  from  the  business      ,   •■r,,  -- 
commimity,  institutions  of  higher 
education,  academic  content  experts, 
software  designers,  or  other  entities. 
"-    Deadline  for  the  Transmittal  of 
Applications:  February  28, 1997.   .^'^■ 

Deadline  for  Intergovernmental    ^    '* 
i?eviW; April  28, 1997.  '•        •'^ 

Applications  Available:  December  24, 
1996. 

Available  Funds:  $3,000,000  per  year 
for  5  years  (depending  on 
appropriations). 

Estimated  Range  of  Awards:  $200,000 
to  $600,000  per  year. 

Estimated  Number  ofAwxads:  6. 

Note:  The  Dvportment  is  not  bound  by  any 
estimates  in  this  notice. 

Project  Period:  Up  to  fiveyears.  * 

Applicable  Regulations:'!^       ,  -j;^  ' 
Ediication  Department  Gmieral       ^/iu^ 
Administrative  Regulations  (EDGAR)  & 
34  CFR  parts  74.  75  (except  §§  75.201, 
75.210  and  75.217).  77,  79,  80,  81 ,  82. 
85,  an486;  and  34  CFR  200.40.  The  - 
selection  criteria,  as  published       ^  '^'" 
elsewhere  in  a  notice  in  this  issue  of  the 
Federal  Remter,  apply  to  this  program. 
Priority:  The  prionty  in  the  notice  of 
final  priority  for  this  program,  as 
published  elsewhere  in  this  issue  of  the 
Federal  Register,  applies  to  this 
competition.  .-'-i^',*? 


FOR  APRXATKMS  OR  MFOMiATION 
contact:  Kristin  Gilbert.  Office  of 
Migrant  Education,  U.S.  Depertment  of 
Education,  4100  Portals  Building.  600 
Independence  Avenue,  SW, 
Washington,  DC  20202-6134.  by 
telephone  (202)  260-1357,  by  e-mail 
Kri8tin_GiIbert©ed.gov  or  by  fax  (202) 
205-0089.  Individuals  who  use  a 
telecommimications  device  for  the  deaf 
(TDD)  may  call  the  Federal  Information 
Relay  Service  (FIRS)  at  1-800-877-8339 
between  8  a.m.  and  8  p.m..Eastem  time. 
Monday  through  Friday. 

Information  about  the  Department's 
funding  opportimities,  including  copies 
of  application  notices  for  discretionary 
grant  competitions,  can  be  viewed  on 
the  Department's  electronic  bulletin 
board  (ED  Board),  telephone  (202)  260- 
9950;  on  the  Internet  Gopher  Server  (at 
gopher//gcs.ed.gov);  or  on  the  World 
Wide  Web  (at  http://gcs.ed.gov). 
However,  the  official  application  notice 
for  a  discretionary  grant  competition  is 
the  notice  published  in  the  Fe^ral    . 
Register. 

Pragraa  Authority:  20  U.S.C  6398(a). 
Dated:  December  17, 1998. 
GaraUN.Hioszi. 

Assistant  Secretary,  Elementary  and 
Secondary  Education. 

(FR  Doc  96-32561  Filed  12-23-96;  8:45  am] 
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DEPARTMENT  OF  EDUCATION 

Tttl*  I  Migrant  Education  Coordination 
Progratn 

agency:  Department  of  Education. 
ACTION:  Notice  of  final  priority  for  fiscal 
year  19ft7. 

summary:  The  Assistant  Secretary  for 
Elementary  and  Secondary  Education 
annoimces  an  absolute  priority  for 
competitive  grants  awarded  under  the 
Migrant  Education  Program  for  Fiscal 
Year  (FY)  1997.  Under  this  priority,  the 
Department  will  support  projects  that 
use  technologies  in  innovative  ways  to 
strengthen  the  academic  achievement  of 
migrant  students  who  move  between 
school  districts. - 

EFFECTIVE  DATE:  This  priority  takes  effect 
January  23, 1997. 

FOR  FURTHER  INFORMATKM  CONTACT: 
Kristin  Gilbert,  Office  of  Migrant 
Education,  U.S.  Department  of 
Education,  600  Independence  Avenue, 
SW,  Room  4100  Portals  Building. 
Washington.  DC  20202-6140. 
Telephone:  (202)  260-1357.  Individuals 
who  use  a  telecommiuiications  device 
for  the  deaf  (TDD)  may  call  the  Federal 
Information  Relay  Service  (FIRS)  at  1- 
800-877-8339  between  8  a.m.  and  8 
p.m.  Inquiries  may  also  be  sent  by  e- 

mail  to  kristin gilbert@ed.gov  or  by 

FAX  at  (202)  205-0089. 
SUPPLEMENTARY  INFORMATION:  The 
Secretary  intends  to  award  grants  to 
applicants,  applying  as  a  member  of 
consortia,  who  propose  to  use 
technologies  in  innovative  and  effetitive 
ways  to  improve  teaching  and  learning 
for  highly  mobile  migrant  students. 
Projects  selected  for  funding  will  be 
those  judged  most  likely  to  be  effective 
in  helping  migrant  children  whose 
education  is  interrupted  by  moves 
between  districts  and  States.  In  FY 
1997,  the  Secretary  will  make  up  to  $3 
million  available  under  the  Migrant 
Education  Program  (MEP)  for  this 
competition,  from  which  6  to  8  projects 
are  expected  to  be  funded.  Grants  are 
projected  to  range  from  $200,000  to 
$600,000  per  year  and  may  be  funded 
for  up  to  5  years. 

The  MEP  is  authorized  in  Title  I,  Part 
C.  of  the  Elementary  and  Secondary 
Education  Act  of  1965  (ESEA).  Under 
this  program,  the  Secretary  makes  grants 
to  State  educational  agencies  (SEAs)  to 
help  ensure  that  migrant  children  have 
the  opportunity  to  meet  the  same 
challenging  State  contoit  and  student 
performance  standards  that  all  children 
are  expected  to  meet.  Toward  this 
objective,  the  program  supports  a  range 
of  services  for  migrant  children, 
including  preschool  children,  and  youth 


through  age  21  who  are  entitled  to  a  free 
public  education  through  grade  12.  For 
example,  it  provides  supplemental 
instruction  and  other  related  services 
that  address  educational  disruption, 
cultural  and  language  barriers,  social 
isolation,  various  health-related 
problems,  and  other  factors  inhibiting 
the  abihty  of  children  to  do  well  in 
school  or  make  successful  transitions  to 
postsecondary  education  or  *   >^ •-  '^, 
employment. 

Section  1308  of  the  ESEA  authorizes 
the  Secretary  to  reserve  a  portion  of 
each  year's  MEP  appropriation  and,  in 
consultation  with  ^e  States,  make 
grants  for  programs  to  improve  the 
coordination  of  services  to  migrant 
students  who  move  within  and  between 
States.  The  Secretary  will  use  pari  of  the 
FY  1996  and  subsequent  year 
reservation  to  support  multi-year' 
projects  under  the  priority  in  this 
notice.  The  Secretary  believes  that 
technology,  if  applied  thoughtfully,  can 
be  the  catalyst  that  reinforces  and 
extends  migrant  students  learning 
opportunities,  motivation  and 
achievement.  This  priority  is  intended 
to  stimulate  creative  thinking  about  how 
to  integrate  technology  more  effectively 
into  high-quality  educational  programs 
that  meet  the  special  needs  of  the 
migrant  community. 

As  some  migrant  programs  are  already 
beginning  to  demonstrate,  technology 
can  help  improve  the  teaching  and 
learning  of  migrant  students  by,  for 
example,  making  curricula  and  other 
teaching  materials  more  readily 
available  to  migrant  students; 
stimulating  new  education  solutions  to 
counter  the  adverse  impact  that  frequent 
moves  have  on  the  education  of  migrant 
students;  and  faciUtating  on-going 
cooperative  arrangements  between 
schools  in  "sending"  and  "receiving" 
States  to  reinforce  and  extend  teaching 
and  learning  of  migrant  students. 
Moreover.  States  and  districts  are 
spending  their  own  funds  and  funds 
from  other  Federal  programs  for 
technology  and  technology-related 
expenses.  These  expenditures 
frequently  complement  the  investments 
of  the  MEP  and  other  ESEA  programs  to 
help  all  children,  including  migrant 
children,  learn  to  high  standards. 

The  competition  is  intended  to  build 
on  those  activities  by  helping  to  support 
efforts  to  put  challenging  academic 
standards  more  closely  within  reach  of 
migrant  students.  The  grants  are 
intended  to  stimulate  partnerships, 
funding,  and  action  at  the  State  and 
local  levels  and  private  sector.  Each 
project's  choice  of  partners,  and  each 
project's  design  with  new  approaches 
and  strategies,  are  keys  to  whether  th# 


handful  of  projects  to  be  funded  under 
this  competition  can  have  a  significant 
impact  on  the  education  of  hard-to- 
reach,  highly  mobile,  migrant  children 
and  youth — now  and  in  the  future. 

Applicants  are  encouraged  to  consider 
a  range  of  other  Federal  and  non-Federal 
sources  of  technical  or  financial 
support.  Possible  sources  of  Federal 
support  include  assistance  that  States 
and  commimities  receive  under 
programs  administered  by  the 
Department,  including:  Goals  2000; 
Title  I.  Part  A  of  the  ESEA;  the 
Eisenhower  Professional  Development 
program;  Bilingual  Education  programs; 
School-to-Work  Opportunities;  the  Star 
Schools  program:  the  Challenge  Grants 
for  Technology  in  Education;  the  Office 
of  Special  Education  and  Rehabilitative 
Services  technology  programs;  the 
recently  created  Regional 
Comprehensive  Assistance  Centers  and 
Regional  Technology  Consortia;  the 
Regional  Educational  Laboratories;  and 
the  MEP  itself. 

Goals  2000:  Educate  America  Act 

The  Goals  2000:  Educate  America  Act 
(Goals  2000)  focuses  the  Nation's 
education  reform  efforts  on  the  eight 
National  Education  Goals  and  provides 
a  framework  for  meeting  them.  Goals 
2000  promotes  new  partnerships  to 
strengthen  schools  and  expand  the 
Department's  capacities  for  helping 
communities  to  exchange  ideas  and 
obtain  information  needed  to  achieve 
these  Goals. 

This  priority  and  these  selection 
criteria  would  address  the  National 
Education  Goals  that  all  students  will 
leave  grades  4,  8,  and  12  having 
demonstrated  competency  over 
challenging  subject  matter,  and  that  by 
the  year  2000  the  high  school 
graduation  rate  will  increase  to  at  least 
90  percent.  The  priority  and  selection 
criteria  would  further  the  objectives  of 
these  Goals  by  focusing  available  funds 
on  projects  that  will  provide  students, 
while  they  migrant  between  school 
districts,  a  richer  learning  environment 
and  continuity  of  education  through  the 
innovative  use  of  technologies. 

On  August  20, 1996,  the  Assistant 
Secretary  for  Elementary  and  Secondary 
Education  published  a  notice  of 
proposed  priority  (NPP)  for  this  program 
in  the  Federal  Re^ier  (61  FR  43122- 
5).  Additional  information  is  provided 
in  that  notice  on  pages  43122-3, 
including  examples  of  existing  nrograms 
for  migrant  youth  that  include 
technology  compoi^ents.  While  changes 
have  been  made  since  pubUcation  of  the 
NPP.  these  changes  merely  clarify  the 
priority  without  altering  its  intent. 
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Note:  This  notice  does  not  solicit 
a{^licatioiis.  A  notice  inviting  applications 
under  this  competition  is  published 
elsewhere  in  this  edition  of  the  Federal 


Summuy  of  Comments  and  Changes 

In  response  to  the  Secretary's 
invitation  in  the  notice  of  proposed 
priority.  10  parties  submitted 
comments.  All  commenters  supported . 
the  thrust  of  this  priority.  In  general, 
commenters  recommended  that  the 
priority  clarify  (1)  who  are  eligible 
applicants,  as  well  as  the  composition 
and  financial  responsibilities  of  the 
consortiimi;  (2)  that  applicants  must 
address  how  their  consortia  would 
acttially  use  technology  to  increase 
achievement  of  migrant  students;  and 
(3)  that  applicants  may  propose  uses  of 
technology  that  focus  exclusively  on 
improving  the  skills  or  knowledge  of 
those  who  teach  migrant  students.  An 
appendix  to  this  notice  contains  an 
analysis  of  the  comments  and  of  the 
changes  in  the  priority.  The  changes  do 
not  alter  the  priority's  original  intent. 

Priority:  Under  34  CFR  75.105(c)(3), 
the  Secretary  gives  an  absolute 
preference  to  applications  that  meet  the 
following  priority.  The  Secretary  funds 
under  thLs  competition  only 
applications  that  meet  this  priority: 

Technology  .^plications  for  Teaching 
and  Learning  in  the  Migrant 
Community 

Under  this  priority,  an  eligible 
applicant  will  compete  for  a  grant,  as  a 
member  of  a  consortium  that  may  be 
funded  for  up  to  five  years,  to  cover  the 
costs  of  developing,  adapting,  or 
expemding  existing  and  new  , 
applications  of  technology  that  members 
of  the  consortium  will  use  to  improve 
teaching  and  learning  for  migrant 
students  who  move  within  and  between 
States.  In  developing  their  projects, 
applicants  are  encoiuaged  to  consider 
how  technology  might  be  put  to 
effective  use  within  the  whole  spectrum 
of  educational  inputs — ^including 
curriculum,  modes  of  learning, 
professional  development,  parental 
involvement — to  increase  the 
achievement  of  the  migrant  students 
they  serve.  To  help  broaden  project 
plamiing  and  impact,  consortium  efforts 
must  be  carefully  designed  to 
encourage — ^wherever  possible — the 
ongoing  involvement  of  educators  and 
parents,  btisiness  and  civic  leaders, 
community  organizations,  and  others 
committed  to  providing  enhanced 
educational  opportunity  for  highly 
mobile  migrant  students.  While  there  is 
no  matching  requirement  for  this 
competition,  applications  will  be 


reviewed  for,  among  other  things,  the 
extent  to  which  the  consortitun  as  a 
whole  secures  from  partners  or  other 
entities  monetary  or  in-kind 
contributions  for  equipm«it,  technical 
support,  and  ai^  other  associated 
project  costs.  These  additional 
contributions  may  be  from  Federal  or 
non-Federal  sources;  however,  the 
reviewers  will  note  the  degree  to  which 
a  project  has  broad  support  as 
evidenced  by  its  non-Federal 
contributions.  Additional  soiuces  of 
support  might  also  include  foimdation 
grants  and  other  philanthropic 
contributions,  and  services  provided 
through  grants  or  contracts  from  other 
government  agencies.  Examples  of 
assistance  available  from  Federal 
agencies,  other  than  the  Department  of 
Education,  are  included  in  the  notice  of 
proposed  priority  for  this  program 
published  in  the  Federal  Register  (61 
FR  43122-5). 

Eligible  Applicants 

Any  SEA,  local  educational  agency 
(LEA),  Institution  of  higher  education, 
or  public  or  private  nonprofit  entity  is 
eligible  to  apply.  However,  the  Secretary 
specifically  invites  the  following 
entities  to  submit  applications:  SEAs 
that  administer  MEPs;  LEAs  that  have  a 
high  percentage  or  high  number  of 
migrant  students;  and  non-profit 
community-based  organizations  that 
work  with  migrant  families.  In  addition, 
to  help  ensure  that  this  competition 
supports  coordination  activities 
between  school  districts:  (1)  applicants 
must  apply  as  part  of  a  consortium  that 
includes  at  least  two  entities  described    , 
in  the  preceding  sentence,  and  (2) 
consortium  members  must  provide 
educational  services  to  migrant  students 
in  at  least  two  or  more  schoo^  districts. 
To  help  ensure  that  the  projects  are 
effective  and  have  broad  community 
and  technical  support,  the  consortium 
must  also  include  at  least  one  other 
partner  from  the  business  community, 
institutions  of  higher  education, 
academic  content  experts,  software 
designers,  or  other  entities. 

Application  Contents 

Objectives:  Applicants  must 
demonstrate  how  the  consortium  would 
make  innovative  uses  of  technologies  to 
achieve  the  following  objectives:  (a) 
promoting  greater  continuity  of         > 
instruction  for  migrant  students  as  they 
are  served  in  different  school  districts  in 
which  members  of  the  consortium 
operate  educational  programs  that  are 
available  to  migrant  students;  and  (b) 
helping  these  migrant  students  achieve 
to  high  academic  standards. 


Required  Application  Descriptions:  In 
describing  how  it  would  use 
technologies  to  meet  the  educational 
purposes  described  in  response  to  the 
preceding  p>aragraph,  each  applicant 
must  also  address  how  the  project  will 
provide — 

1.  Adequate  access  to  technology  for 
all  project  participants,  whether  diey  are 
migrant  students,  thefr  families,  or 
teaching  personnel: 

2.. Sufficient  time  and  opportxmity  for 
teachers  (and  othw  educational  support 
staff)  to  leam  to  use  the  technologies 
and  to  incorporate  them  into  thefr  own 
ctirricular  goals; 

3.  Easily  accessible  technical  support, 
such  as  on-site  assistance; 

4.  A  method  for  evalutfing  the 
educational  benefits  of  the  project;  and 

5.  A  strategy  for  disseminating  a 
successful  project  to  other  SEAs,  LEAs 
and  other  agencies  that  operate  KfEPs. 

Other  Application  Requirements: 
Among  other  generally  applicable 
application  requirements,  applicants  are 
reminded  that  34  CFR  75.112  and 
75.117  of  the  Education  Department  and 
General  Administrative  Regulations 
(EDGAR)  contain  additional  narrative 
and  budgetary  requirements  for 
applicants  that  request  funding  on  a 
multi-year  basis.  In  particular,  §  75.112 
requires  an  appUcation  to  include  a 
narrative  that  describes  how  and  when, 
in  each  budget  period  of  the  project,  the^ 
applicant  plans  to  meet  each  project 
(^jective.  (In  determining  whether  to 
make  a  continuation  award  in  futvure 
years  to  a  project  recipient,  the 
Secretary  intends  to  examine  each 
performance  report  submitted  under  34 
CFR  75.253  to  ensure,  among  other 
things,  the  qtiaUty  of  the  project's 
emerging  design  and  implementation 
activities.) 

Selection  Criteria 

The  Secretary  will  use  two  criteria  to 
select  apphcations  for  funding: 
significance  and  faasilulity;  i.e.,  is  the 
proposed  activity  important,  and  can  it 
be  done? 

Significance  will  be  determined  by  the 
extent  to  which  the  project:  1 .  Offers  a 
creative  vision  for  using  technology  to 
help  migrant  students  who  move  within 
or  between  States  leam  challen^ng 
academic  content  and  improve  the 
coordination  of  their  teaching  and 
learning  when  they  move; 

2.  Is  ukely  to  acnieve  fex-reaching 
impact  through  results,  products,  or 
benefits  that  can  be  readily  achieved, 
exported  or  adapted  to  other  migrant 
commtmities  or  to  settings  of  other 
mobile  populations; 

3.  Will  enhance  inter-  or  intrastate 
coordination  of  teaching  and  learning 
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(that  takes  into  consideration  the 
cultural  and  language  characteristics  of 
the  migrant  population)  by  integrating 
acquired  technologic  into  the 
curriculum; 

4.  Will  provide  for  ongoing,  intentive 
professional  development  for  teachers 
(and  other  personnel)  working  with  the 
migrasit  population  to  further  the        . 
learning  of  migrant  students  through  tne 
use  of  technology  in  the  classroom, 
library,  home,  or  other  learning 
environment; 

5.  Is  designed  to  serve  highly  mobile 
migrant  populations  that  are  likely  to 
benefit  the  most  from  educational 
technology  applications; 

6.  Is  designmi  to  create  new  learning 
communities,  and  expanded  markets  for 
high-quahty  educationahtechnology 
applications  and  services  for  migrant 
and  other  similar  populations. 

Feasibility  will  he  determined  by  the 
extent  to  which:  1.  The  project  will 
ensure  successful,  efEective.  and 
efficient  uses  «f  technologies  for  inter- 
and  intrastate  coordination  of  teaching 
and  learning  for  migrant  students  and 
staff  that  wUl  be  sustainable  both  during 
and  beyond  the  period  of  the  grant; 

2.  The  consortium  and  other 
appropriate  entities  will  contribute 
substantial  financial  and/or  other 
resources  or  both  to  achieve  the  goals  of 
the  project;  and 

3.  The  applicant  is  capable  of  carrying 
out  the  project,  as  evidenced  by:  the 
extent  to  which  the  project  is  likely  to 
meet  the  needs  that  have  been 
identified;  the  quality  of  the  project 
design,  including  objectives, 
approaches,  evaluation  plan,  and 
dissemination  plan;  the  adequacy  of 
resources,  including  money,  personnel, 
facilities,  equipment,  and  supplies;  the 
qualifications  of  key  personnel  who 
would  conduct  the  project;  and  the 
apphcant's  prior  experience  relevant  to 
the  objectives  of  the  project. 

Paperwork  Redaction  Act  of  1995 

Under  the  Paperwork  Reduction  Act 
of  1995,  no  persons  are  required  to 
respond  to  a  collection  of  information 
unless  it  displays  a  valid  OMB  control 
number.  The  valid  OMB  control  number 
assigned  to  the  collection  of  information 
in  this  final  pricmty  notice  is  1810- 
0028. 

Selection  ProctNJom 

The  Secretary  will  consider  only 
apphcations  that  establish  the 
likelihood  that  the  proposed  projects 
will  meet  the  objectives,  and  that 
include  the  required  elements, 
described  within  the  section, 
"Apphcation  Contents."  The  Secretary 
will  evaluate  applications  using  the 


unweighted  selection  criteria  described 
under  the  "Selection  Criteria"  section  of 
this  notice.  In  determining  whether 
applicants  have  met  these  criteria,  the 
Secretary  believes  that  the  use  of 
unweighted  criteria  is  most  appropriate 
because  they  will  aHow  the  Reviewers 
maximum  flexibility  to  apply  their 
professional  judgments  in  identifying 
the  particular  strengths  and  wealoaesses 
in  individual  applications.  Therefore, 
the  Secretary  will  not  apply  the 
selection  procedures  in  EDGAR,  34  CFR 
75.210  and  75.217,  which  otherwise 
require  a  rank  order  to  be  established 
based  on  weighted  selection  criteria. 

The  Secretary  intends  to  use  the 
following  selection  procedures  for  this 
competition: 

The  first  peer  review  panel  or  panels 
of  experts  will  analyze  each  application 
to  determine  whether  or  not  it  responds 
to  the  reqxiirements  in  the  application 
contents  section  of  this  notice,  and  in 
terms  of  the  two  selection  criteria: 
significance  and  feasibility.  A  reviewer 
will  assign  to  each  application  two 
separate  qualitative  ratings— one  for 
sipiificance,  the  other  for  feasibility — 
based  on  the  extent  to  which  the 
application  meets  each  of  these  criteria, 
llie  two  ratings  (which  are  of  equal 
importance)  taken  together  will  yield  a 
composite  rating,  representing  each 
reviewer's  total  rating  of  each 
application.  All  reviewer  ratings  for 
each  application  will  then  be  combined 
across  the  reviewers  in  a  panel  to  yield 
an  overall  rating  for  each  application. 
The  panels  will  also  identify 
inconsistencies,  points  in  need  of 
clarification,  and  other  concerns,  if  any, 
pertaining  to  each  application. 

The  Secretary  lyill  assign  each  •  •    ' 
application  to  ope  of  three  or  foiir 
groups  based  on  the  panel's  composite 
rating  of  each  applicant.  Starting  with 
the  highest  quality  group  and  moving 
down  to  the  lowest,  the  Secretary  will 
identify  the  groups  containing 
applications  that  are  of  sufficiently  high 
quality  to  be  considered  for  funding. 

Depending  upon  the  number  of 
apphcations  received,  a  second  panel 
will  be  convened  to  reevaluate  each 
application  identified  by  the  first  panel 
as  being  of  sufficiently  high  quality  to 
be  considered  for  funding.  In  doing  so, 
this  second  panel  will  take  into  account 
any  additional  information  or  materials 
supplied  by  applicants  after  the  first 
panel  review  in  response  to  a  request  by 
the  Secrets^  (see  Rnal  paragraph  of  this 
section),  to  redetermine  the  extent  to 
which  each  application  addresses  the 
selection  criteria.  The  Secretary  will 
reassign  each  reevaluated  application  to 
one  of  the  several  quality  groups. 


In  the  final  stage  of  the  selection 
process,  the  Secretary  will  select  for 
funding  those  applications  of  highest 
quaUty ,  based  on  the  final  results  of  the 
second  review  panel  or  panels,  but  only 
if  the  Secretary  is  satisfied  that  they  are- 
of  high  quality  with  regard  to  both 
significance  and  feasibility.  If  in  this  .. 
final  stage,  the  Secretary  determines  that 
the  highest  quality  group  or  groups 
include  more  apphcations  than  can  be 
funded,  panelists  may  be  asked  to 
differentiate  further  between  the 
apphcations  on  the  basis  of  quality. 

The  Secretary  might  not  have  need  for 
the  two-tiered  procediues,  depending 
upon  the  number  of  applications 
received.  

In  accordance  with  34  CFR  75.109(b), 
an  applicant  is  permitted  to  make 
changes  to  an  apphcation  on  or  before 
the  deadline  date  for  submission  of 
apphcations.  Also,  in  accordance  with 
34  CFR  75.231,  the  Secretary  may 
request  tm  applicant  to  submit 
additional  information  after  the 
apphcation  has  been  selected  for 
funding.  Given  the  technical  natiue  of 
the  proposals,  the  Secretary  expects  that  ' 
it  might  be  necessary  to  obtain 
clari^cations  and  additional 
infwmation  from  appUcants  during  the 
selection  process.  "The  Secretary  would 
ijequest  additional  information  or 
materials  bom  applicants  that  the 
review  panel  has  determined  are  of 
sufficiently  high  quaUty,  and  that 
address  the  concerns  and  questions,  if 
any,  identified  by  the  peer  review  panel. 
Therefore,  for  the  purpose  of  this  grant 
competition,  the  Secreta^  will  also 
permit  an  appUcant  to  submit  additional 
information  in  response  to  a  specific 
request  from  the  Secretary  made  during 
the  apphcation  review  and  selection 
process. 

Intergovernmental  Review 

This  program  is  subject  to  the 
requirements  of  Executive  Order  12372 
and  the  regulations  in  34  CFR  Part  79. 
The  objective  of  the  Executive  Order  is 
to  foster  an  intergovernmental 
jpartnership  and  a  strengthened 
federahsm  by  relying  on  processes 
.  develop>ed  by  State  and  local 
governments  for  coordination  and 
review  of  proposed  Federal  financial 
assistance. 

In  accordance  with  the  order,  this 
docimieiit  is  intended  to  provide  early 
notification  of  the  Department's  specific 
plans  and  actions  for  this  program. 
Applicable  Regulations:  EDGAR  34  CFR 
Parts  74,  75  (except  §  75.201. 75.210  and 
75.217),  77,  79,  80,  81.  82.  85  and  86; 
and  34  CFR  200.40. 

Prograia  AutlMcttjr:  20  U.S.C  639a(a). 


\ 
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Dated:  Dacamber  17. 1996. 
G«rayN.Timii. 

Assistant  Secretary,  Elemetitaiyand    r .    ~ 
Secondary  Education. 

Appendix — ^Analysis  of  Camments  and 
Changes 

Comments:  One  comm«iter  suggested 
that  the  priority  clarify  whether  charter 
schools  are  eligble  for  grants. 

Discussion:  This  grant  competition  is 
open  to  any  SEA,  LEA  or  othw  public 
or  private  nonprofit  entity  that  applies 
as  part  of  a  consortium  and  meets  the 
criteria  announced  in  this  notice.  A 
charter  school  that  is  an  LEA  or  a  public 
or  private  nonprofit  agency  in  the  State 
in  which  it  is  located  would  be  eligible 
to  apply. 

changes:  None. 

Comments:  Two  commenters 
questioned  the  proposed  requirement 
that  the  consortium  partners  contribute 
financial  or  in-kind  resources  to  the 
project.  One  commenter  requested 
clarification  as  to  whether  members  of 
the  consortium  could  meet  this 
requirement  by  using  resources 
provided  through  another  Federal 
program.  The  (Ahet  commenter 
expressed  concern  that  the  proposed 
requirement  could  limit  the  number  of 
applicants.  The  commenter  noted  that 
becaiise  LEAs,  SEAs,  and  nonprofit 
agencies  might  not  have  substantial 
resources  to  contribute  to  the  project, 
other  participants  in  a  consortium,  such 
as  the  business  community  aind 
academic  content  experts,  might  have  to 
contribute  the  bulk  of  additional 
financial  assistance. 

Discussion:  Funds  awarded  imder  this 
competition  can  play  a  pivotal  role  in 
helping  to  support  initiatives  that  use 
technology  as  a  key  ingredient  to 
increasing  the  academic  achievement  bf 
migrating  students.  However,  initiatives 
that  rely  solely — or  even  principally — 
on  these  or  other  Federal  funds  may  be 
less  likely  than  other  projects  to  succeed 
or  endure  be3M)nd  the  projeA  period. 
First,  the  amoimt  of  project  funds  that 
the  Secretary  can  award  under  section 
1308(a)  of  the  ESEA  may  simply  be  too 
small  to  meet  total  project  costs.  But 
more  important,  a  project's  likely 
impact  and  success  depends  in  part  on 
funding  support  that  is  broad  and 
lasting,  as  demonstrated  by  the  degree  to 
which  applicants  obtain  significant 
commitments  of  non-Federal  as  well  as 
Federal  resources.  For  this  reason,  while 
applicants  are  not  required  to 
demonstrate  that  they  have  any  outside 
support  as  a  condition  of  their  eligibility 
for  an  award,  the  notice  clarifies  that 
project's  feasibiUty  will  depend,  in  part, 
on  the  degree  to  which  (a)  consortium 
partners  and  other  entities  are 


committed  to  making  substantial 
financial  and  in-ldnd  contributions  to 
the  success  of  the  project,  and  (b) 
contributions  include  those  bom  non- 
Federal  sources.  Moreover,  the  Secretary 
believes  that  applications  that 
demonstrate  a  consortiiun's  ability  to 
leverage  significant  additional  resources 
are  Ukely  to  be  more  competitive  than 
applications  that  do  not. 

'The  Secretary  is  aware  that  some 
participants  in  a  consortium  may  be 
imable  to  contribute  significant  amounts 
of  actiial  or  in-kind  resources  to  the 
project,  and  that  some  consortia  may  be 
able  to  pull  together  more  resoiuces  for 
their  projects  than  others.  The  final 
notice  clarifies  that  applications  will  be 
reviewed  for  the  extent  to  which  the 
consortium  as  a  whole — rather  than  its 
individual  members  or  other 
participating  entities — are  contributing 
substantial  financial  and/or  in-kind 
contributions  to  achieve  the  project 
goals. 

Changes:  The  supplementary 
information  and  statement  of  the 
priority  have  been  revised  accordin^y. 

Comments:  A  commenter  requested 
clarification  about  whether  priority  will 
be  given  to  consortia  that  includes  all 
three  applicants  (SEA,  LEA,  or  other 
non-profit  organization)  that  were 
specifically  invited  to  apply. 

Discussion:  No  priority  will  be  given 
to  any  particular  make-up  of  consortia. 

Changes:  None. 

Comments:  A  commenter  questioned 
the  use  of  the  word,  "or"  illustrating 
types  of  partners — beyond  SEAs,  LEAs 
and  nonprofit  agencies — that  must  be  a 
part  of  a  consortiiun  funded  under  this 
competition.  The  statement  referred  to 
the  inclusion  of  entities  "such  as 
business,  academic  content,  or  software 
designers*  *  •."Theconunenter 
recommends  that  the  word  "and"  be 
substituted  for  "or"  in  order  to 
emphasize  the  need  for  projects  to 
include  both  software  design  and 
academic  content  expertise. 

Discussion:  The  Secretary  encourages 
partnerships  of  all  types  to  compete  for 
funding  under  this  notice  and  does  not 
beUeve  it  to  be  appropriate  to  limit 
eUgibility  to  any  particular 
configiiration. 

Changes:  None. 

Conmients:  Two  commenters 
suggested  that  the  priority  strengthen 
the  connections  between  the  use  of 
technology  and  the  educational  program 
design.  Two  other  commenters 
recommended  that  the  applications  be 
required  not  only  to  describe  the  use  of 
technology,  but  also  to  show  how  they 
/iddress  inter-  and  intra-ftate 
coordination  of  educational  programs 
that  serve  migrant  students. 


Discussion:  The  Secretary  agrees  with 
the  commenters  that  further  clarity  is 
needed  in  these  areas.  As  explained  in 
the  "Supplementary  Information" 
section  of  this  notice,  the  intent  of  this 
competition  is,  and  has  been,  to  further 
support  the  elective  use  of  technology 
as  a  means  of  increasing  migrant  student 
achievement.  Moreover,  because  funds 
will  be  awarded  under  section  1308(a) 
of  the  ESEA,  funded  projects  need  to  be 
designed  to  improve  inter-  or  intra-state 
coordination  among  programs  assisting 
migrant  students. 

Changes:  In  order  to  ensure  that  all 
selected  projects  reflect  these  objectives, 
the  Secretary  has  revised  the 
"'Application  Contents"  portion  of  the 
notice  to  reqiiire  an  applicant  to 
demonstrate  how  it  would  use 
technology  as  a  tool  to  improve 
achievement.  Fiulher,  this  section  of  the 
notice  now  clarifies  that  applicants  also 
must  demonstrate  how  they  would  use 
technology  to  promote  greater 
continuity  of  instruction  for  migrant 
students  as  they  are  served  at  di^rent 
project  sites. 

Comments:  A  commenter  suggested 
that  eUgibiUty  be  expanded  to  include 
States  and  island  nations  with 
immigrant  populations.  In  this  context, 
the  commenter  also  suggested  that  all 
agencies  responsible  for  providing 
services  to  migrant  and  immigrant 
children  be  required  to  share 
appropriate  electronic  databases. 

Discussion:  Section  1308(a)  of  the 
ESEA  does  not  authorize  the  use  of 
funds  under  this  program  to  serve  the 
needs  of  immigrant  children. 

Changes:  None. 

Comments:  Chie  commenter  suggested 
that  the  criteria  be  broadened  to  permit 
funding  of  interstate  projects  that  would 
use  technology  only  to  strengthen 
professional  development  of  teachers  of 
migrant  students.  The  commenter 
expressed  concern  that,  as  written,  the 
notice  appears  to  require  migrant 
student  participation  in  all  projects. 

Discussion:  This  competition  is 
intended  to  fund  well-designed 
proposals  that  improve  teaching  and 
learning  for  migrant  students  who  move 
from  one  location  to  another.  In  doing 
so,  apphcants  may  propose  uses  of 
technology  that  focus  exclusively  on 
those  who  teach  migrant  students, 
rather  than  on  the  migrant  students 
themselves,  for  example,  by  offering 
those  teachers  increased  access  to 
professional  development  activities. 

Changes:  The  "Required  AppUcation 
Descriptions"  section  clarifies  that 
while  project  participants  must  be  given 
adequate  access  to  technology,  those 
participants  may  be  students,  their 
Camilies,  or  teaching  pwsonneL 
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Comments:  One  commenter  requested 
that  the  notice  clarify  that  within  a 
consortium,  partnerships  with 
universities — for  the  purpose  of 
developing  software — ^would  have  the 
same  weight  as  business  partnerships. 
Another  commenter  suggested  that 
Comprehensive  Regional  Assistance 
Centers  be  included  in  the  list  of 
potential  partners,. 

Discussion:  The  Secretary  agree?  with 
the  commenters  that  universities  and 
comprehensive  centers  are  potentially 
very  important  partners  in  any 
consortium.  The  Secretary  does  not 
believe  that  the  notice  should 
emphasize  university  participation 
through  the  development  of  software. 

Changes.  The  "Technology 
Applications  for  Teaching  and  Learning 
in  the  Migrant  Conunimity"  and 
"Eligible  Applicants"  sections  of  the 
notice  have  been  revised  to  clarify  the 
importance  of  institutions  of  higher 
education,  while  the  "Supplementary 
Informaticm"  section  has  been  revised  to 
clarify  the  importance  of  the 
comprehensive  centers. 

Comments:  Two  commenters 
eJtpressed  concern  that  use  of 
luiweighted  selection  criteria  would 
create  difGculties  in  making  systematic 
and  substantiated  judgments  about  the 
relative  qiiality  of  applications,  whereas 
one  commenter  expressed  support  for 
use  of  the  unweighted  criteria.  One 
commenter  also  suggested  that  training 
be  offered  to  the  review  panels  to  help 
ensure  quahty  of  the  comments. 

Discussion:  This  competition  is 
designed  to  encourage  all  applicants, 
and  particularly  SEAs,  LEAs,  and  other 
public  and  private  nonprofit  agencies 
serving  migrant  students,  to  reach  out  to 
businesses,  universities,  and  others  in 
their  conununities  in  creative  ways  that 
can  give  migrant  students  the  benefit  of 
recent  technological  innovations.  Given 
the  natxire  of  the  competition,  and  the 
many  forms  and  varieties  of  new 
technological  appUcations  that  it  can 
support,  the  Secretary  believes  that 


imweighted  criteria  provide  the  most 
promising  opportunity  to  select  for 
funding  those  projects  that  are  most 
significant  and  feasible.  The  Secretary 
w^l  ensure  that  judgments  about  the 
relative  quality  of  applicants  are  made 
systematically  and  in  ways  that  are 
substantiated.  ..    ^^      .- 

Changes.  None.  '       '"''  .*  '- 

Comments:  Two  commenters       ;  ' .« 
suggested  that  there  be  a  separate 
competition  or  a  reservation  of  funds 
under  this  competition  for  credit 
exchange  and  accrual  activities  for 
migrant  secondary  school  students. 

Discussion:  A  proposal  that  focuses 
on  credit  exchange  and  accrual,  and,  in 
so  doing,  uses  technology  to  provide 
instruction  and/or  improved  teaching  to 
migrant  students,  is  within  the  purview 
of  the  priority.  Beyond  this,  the 
Secretary  recognizes  the  importance  of 
credit  exchange  and  accrual  activities, 
and  will  consider  whether,  in  the  future, 
a  competition  focusing  specifically  on 
credit  exchange  and  accrual  activities  is 
desirable. 

Changes;  None.  '■ 

Comments:  A  commenter 
recommended  that  the  priority  be 
expanded  to  include  applications  for 
projects  to  offer  technology  workshops 
and  training  to  migrant  personneL 

Discussjon.- The  limited  funds 
available  under  this  competition  are 
intended  to  help  support  a  few  high 
quality  programs  that  incorporate 
technology  into  teaching  and  learning 
and  that  ultimately  might  be  adapted  in 
other  sites.  Each  application  must 
include  as  a  part  of  its  project  easily 
accessible  technical  support,  adequate 
access  to  technology  for  all  project 
participants  and  sufficient  time  for 
teachers  and  educational  staff  to  learn  to 
use  the  technology.  This  competition  is 
not  a  vehicle  for  financing  broad-based 
technology  workshops  for  the  migrant 
commimity.  .      . 

Changes.  None. 

Comment.  One  commenter 
recommended  that  the  final  priority 


notice  prohibit  for-profit  entities  from 
receiving  funds  awarded  under  this 
competition.  The  commenter  asserted 
that  these  entities  are  not  authorized  by 
the  program  statute  to  receive  grant 
funds,  and  that  grant  funds  should  not 
benefit  for-profit  entities  at  the  expense 
of  di^dvantaged  migrant  students. 
Discussion.  Section  1308(a)  of  the 
ESEA  authorizes  the  Secretary  to  make 
grants  or  contracts  for  the  improvement 
of  inter-state  and  intra-state 
coordination  of  migrant  education 
projects  to  SEAs,  LEAs,  IHEs  and  other 
public  and  private  nonprofit  entities. 
This  notice  permits  these  entities — and 
only  these  entities — to  be  recipients  of 
project  grants.  While  applicants  must 
apply  as  part  of  a  broader  consortium 
that  conceivably  might  include  a  for- 
profit  entity,  the  for-profit  entity  would 
not  be  the  project  grantee.  Beyond  this, 
the  ESEA  does  not  prohibit  a  project 
grantee  from  procuring  services  from  a 
for-profit  entity.  Indeed,  cost  principles 
in  Office  of  Management  and  Budget 
Circular  A-87,  which  govern  an  SEA's 
or  LEA'S  use  of  project  funds  by  virtue 
of  34  CFR  80.22,  authorize  SEA  and 
LEA  grantees  to  use  reasonable  and 
necessary  amounts  of  program  funds  to 
procure  supplies,  materials  and  other 
services  from  for-profit  entities. 

Changes.  None. 

Comment.  Officials  within  the 
Department  suggested  that  the  notice 
should  include  the  relevant  sections  of 
EDGAR  that  will  apply  to  this 
competition. 

Discussion.  The  E)epartment 
inadvertently  omitted  references  to 
EDGAR  that  govern  this  competition 
and  agrees  that  these  sections  should  be 
cited  in  the  notice. 

Changes.  The  section,  "Applicable 
Regulations,"  includes  references  to  all 
sections  of  EDGAR  that  apply  to  this 
competition. 

(FR  Doc.  96-32562  Filed  12-23-96;  8:45  am] 
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REMHiOERS 

The  items  in  this  list  were 
edtoriaily  compiled  as  an  aid 
to  Federai  Register  users. 
Inclusion  or  exclusion  from 
this  list  has  no  legal 
significarKe. 

RULES  GOINQ  INTO 
EFFECT  TODAY 


kGEM^Y 
e  program 


ENVlR0f4MENTAL 
PROTECTION  A( 
Hazardous  waste 

authorizations: 

Montana;  published  10-25- 
96 

FEDERAL  TRADE 
COMMIgtriOW 

Fur  Products  Labeling  Act 
regulations;  costs,  benefits, 
and  overaR  regulatory  arxj 
economic  impact 
International  System  of 

Units;  addition;  published 

12-24-96 

HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
Food  and  Drug 
AdinliilslfaUon 

Animal  drugs,  feeds,  and 
related  products: 
New  drug  applications- 
Tytosin;  approval; 
published  12-24-96 
Food  for  human  consumption: 
Food  labefing- 
Uniform  compMarwe  date; 
published  12-24-96 

TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 

Airworthiness  directives: 

Fokfcer,  published  12-19-96 
TREASURY  DEPARTMENT 
brtemal  Revenue  Service 

Income  taxes: 
Securities  dealers;  marfc-to- 
marKet  accountirig;  equity 
interests  In  related  parties 
arxj  dealer-customer 
relationship;  published  12- 
24-96 

COMMENTS  DUE  NEXT 
WEEK 

AGRICULTURE 

DEPARTMENT 

Agricultural  MartoUng 

Servioe 

Tomatoes  grown  in- 


Florida;  comments  due  by 

12-3(>96;  published  11- 

29-96 
Walnuts  grown  in- 
Califomia;  commenta  due  by 

12-30^;  published  t1- 

29*96 

AGRICULTURE 
DEPARTMENT 
Anlmai  and  Plant  Health 
Inspection  Service 
Exportation  and  importation  of 
animals  and  animal 
products: 

Ruminants  arvj  swine  from 
countries  where  foot-and- 
mouth  disease  or 
rinderpest  exists; 
zoological  partt 
quarantine;  comments  due 
by  12-30-96;  published 
1^1-96 
Interstate  transportation  of 
animals  arxl  animal  products 
(quarantine): 
Brucellosis  in  cattle  and 
bison- 

StErte  and  area 
classifications; 
comments  due  by  12-    ' 
30-96;  published  1(^31- 
96 
Livestock  market  approval 
for  cattle,  bison,  horses 
and  swine;  hog  cholera 
obsolete  regulations 
removed;  comments  due 
by  12-30-96:  pubTished 
10-31-96 

AGRICULTURE 
DEPARTMENT 
Commodity  Credit 
Corporation 

Export  programs: 
Supptier  credit  guarantee 

program;  comments  due 
'    by  12-30-96;  published  7- 
1-96 

AGRICULTURE 
DEPARTMENT 
Federal  Crop  Insurance 
Corporation 

Administrative  regulations: 
Federal  Crop  lnsuraix» 
Act- 
Procedures  for 
determining  eligibility  for 
program  participatk)n; 
comments  due  by  12- 
30-96;  published  10^1- 
96 

COMMERCE  DEPARTMENT 
National  Oceanic  and 
Atmospheric  Administration 

Fishery  conservation  and. 
maragement:  > 


/ 


Alaska;  fisheries  of 
Exdustve  Economic 
Zone- 
Gulf  of  Alaska  groundfish; 
comments  due  by  12- 
30-96;  published  12-4- 
96 
GuH  of  Mexk»  and  South 
Atlantic  coastal  migratory 
pelagk:  resources; 
comments  due  by  12-31- 
96;  pubished  12-16-96 
ENERGY  DEPARTMENT 
Contract  appeals: 
Organizatkm,  fuxtions  and 
authorities  overview; 
commer«s  due  by  12-30- 
96;  published  10-30-96 
ENVIRONMENTAL 
PROTECTION  AGENCY 
Air  pollutants,  hazardous; 
natkjnal  emisskx)  standards: 
Aerospace  manufacturing 
and  rework  faalities; 
commerrts  due  tjy  12-30- 
96;  published  10-29-96 
Air  quality  implementatkm 
plar«;  approval  and 
promulgatton;  vahous 
States: 

North  Dakota  at  al.; 
correction;  comments  due 
by  12-30-96;  published 
11-29-96 
Superfurxl  program: 
Toxic  chemical  release 
reportir^;  community  right- 
to-know- 

Chemical  use;  comments 
due  by  12-30-96; 
published  10-1-96 
Water  polutkxi  control: 
Water  quality  standards- 
Idaho  human  health 
criteria  for  arsenic; 
comments  due  by  12- 
30^;  published  11-29- 
96  ... 

FEDERAL  '" 

COMMUNICATIONS 
COMMISSION 
Radio  statkxra;  tat)le  of  ' 
assignmerrts: 

Illinois:  comments  due  by 
12-30-96;  published  11- 
26-96 
South  Dakota;  comments 
due  by  12-30-96; 
published  11-26-96 
Wyoming;  comments  due  by 
12-30-96;  published  11- 
26-96  \; 

HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
Food  and  Drug 
Administration 
Food  additives:   '         . 


Polymers- 

1 ,2-benzisothiazolir>-3; 
comments  due  by  12- 
30-96;  published  11-29- 
96 

INTERIOR  DEPARTMENT 

Fish  and  WUdtife  Servica 

Alaska  National  WiMKfe 
Refuges: 

Administration  of  special  use 
permits:  comments  due  by 
12-31-96;  published  11-1- 
96 

SMALL  BUSINESS 
ADMINISTRATION 

Busirwss  toan  policy: 

Sale  of  unguaranteed 
portion  of  k>an:  comments 
due  by  12-30-96; 
published  11-29-96 

TRANSPORTATION 
DEPARTMENT 

Coast  Guard 

Mercttant  marine  offk^rs  and 
seamen: 

Marine  licensing,  registry 
certificatktn,  and  merc^iant 
mariner  documentatkKi; 
user  fees;  comments  due 
by  12-30-96;  published 
10-31-96 

TRANSPORTATION 
DEPARTMENT 

Federal  Aviation 
Administration 

Air  carrier  certifcatkxi  arxJ 
operatxxis: 

Digital  flight  data  recorder 
upgrade  requirements; 
comments  due  by  12-30- 
96;  published  12-10-96 

Airworthiness  drectives: 

Beech;  comments  due  by 
12-30-96;  published  10- 
23-96 

Boeing;  comments  due  by 
,     12-30-96;  published  11- 
18-96 

Jetstream;  comments  due 
by  12-30-96:  published 
11-20^ 

McDdnneV  Douglas; 

.'     comments  due  by  12-30- 
'    96;  published  11-20^ 

Schweizan  comments  due 
by  12-30-96;  published 
10-30-96 

Class  E  airspace:  comments 
due  by  12-31-96;  published 
11-8-96 


\ 
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TRANSPOnTATION 
DEPARTMENT 

ntMareh  and  Spedai 
Progiama  Administration 

Pipeline  safety: 
Onshore  oil  pipeline 
response  plans:  hearing; 
comments  due  t>y  12-31- 
96:i)ubished  11-29^ 

TREASURY  DEPARTMENT 
Internal  Revenue  Sefvtoe 

Income  taxes: 

Financial  Asset 
Securitization  Investment 
Tr;,a!k  comments  due  l>y 
12-31-96:  put)lished  11-4- 
96 

VETERANS  AFFAIRS 
DEPARTMENT  ].-    : 

Medk»l  t)eneftts:        '     ' 
Medical  care  for  survivors    - 
and  dependents  of 
veterans;  comments  due 
by  12-31-96;  published 
11-1-96 


^ 


■■•,»  •■,'<, 


-V.  '        .^       ■ 

■  -t  >  ■ 


^ 


-^ 
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INFORMATION  ABOUT  THE  8UPERINTEN0ENT  OF  DOCUMENTS'  SUBSCRIPTION  SERVICE 


Tf-.-V 


Know  when  to  expect  your  renewal  notice  and  keep  a  eood  tfiinc  coming,  lb  keep  our  subscrq)tion 
prices  down,  the  Oovemment  Printing  Office  mails  each  subscriber  only  one  renewal  notice.  You  can 
leain  when  you  will  get  your  renewal  notice  by  checking  the  number  that  follows  month/year  code  on 
the  top  line  of  your  label  as  shofwn  in  Ms  example'. 


A  renewal  nodce  will  be  ^ 
lent  approadmately  90  days" 
befoce  this  date. 


A  renewal  nodce  will  be 
•ent  approximairly  90  days 
before  dds  dace. 


i........../  ..•...•.••• 

:  AFR     SMm212J 

DEC97  R  I 

:afrdo    smiths 12 j 

DEC97R1           J 

I  saw  SMITH 

r    ■ 

IJCXaH  SMITH 

:  212  KAIN  STREET 

h212  NXIM  STREET     . 

: 

:  PORESTVILLE  MD  20747 

■••••••••••^•••••••« 

••••• 

:  FC»ESTVILLE  MD  20747 
••••••••••••••••••••••••••••••••••• 

• 
• 

• 

• 
• 
• 
• 
• 
• 
• 
• 

••••• 

To  be  sure  that  your  service  continues  without  interruption,  please  return  your  renewal  notice  promptly. 
If  your  subscription  service  is  discontinued,  simply  send  yogr  mailing  label  from  any  issue  to  the^  ^ 
Superintendent  of  Documents,  Washingtoji,  DC  20402-9372  with  the  proper  remittance.  Your  service 
will  be  reinstated. 

To  change  your  address:  Please  SEND  YOUR  MAILING  ^ABEL,  along  with  your  new  address  to  the 
Superintendent  of  Documoits,  Attn:  Chief,  Mail  List  Branch,  Mail  Stop:  SSOM,  Washington, 
DC  20402-9373. 

lb  inquire  about  your  subscription  service:  Please  SEND  YOUR  MAILING  LABEL,  along  with 
your  correspondence,  to  the  Superintendent  of  Documents,  Attn:  Chief,  Maihust  Branch,  Mail 
Stop:  SSOM,  Washington,  DC  20402-9375. 

To  order  a  new  subscription:  Please  use  the  (wder  form  provided  below. 


Superintendent  of  Documents  Subscription  Oder  Fonn     Charge  your  ordm: 

H%9mayt 


*5468 

LjY ES|  please  enter  my  subGcriptions  as  folows: 


Fax  your  orders  (202)  512-2250 
Phone  your  orders  (202)  512-1800 


.  subscriptions  to  Federal  Register  (FR);  including  the  daily  Federal  Register,  monthly  Index  and  LSA  List 
of  Code  of  Federal  Regulations  Sections  Affected,  at  $544  ($680  foreign)  each  per  year. 

subscriptions  to  Federal  Register,  dajty  only  (FRDO),  at  $494  ($617.50  foreign)  each  per  year. 


The  total  cost  of  nny  order  is  $_ 


(Include 


regular  shipping  ar>d  handling.)  Price  subject  to  change. 


Cofnpany  or  pMMnal  nam* 


(fliMi  typ>  Of  print) 


Addttionai  addrvsa/anention  Nn* 


Stiwtaddraaa 


CR)i  eiito.  2(p  ooda 


Oaytkna  phona  Including  area  coda 
^jreheaa  ordar  numbar  (optionaO 


For  privacy,  ctwck  box  below: 

□  Do  not  make  my  name  available  to  other  mailers 
Ctwck  mettKKJ  of  payment 

□  Check  payable  to  Superintendent  of  Documents 

QGPO  Deposit  Account    |    |    |    ||    iTI-n 

□  VISA     □  MasterCard^  II    II    |(axpif«uon  datat 

I    I    I    I    I    i    I    i    I    i   I    I    I    I    I    I    I    ITTI 

Thank  you  for  your  ofd&rt 

Authorizing  signature  6^ 

Mai  To:  Superintendent  of  Documents 

P.O.  Box  371 954.  Pittsburgh.  P^  1 5250-7954 


ubiic  Laws 


4- 


105th  Congress,  Ist  Session,  1997 


Pamphlet  prints  of  public  laws,  often  referred  to  as  slip  laws,  are  the  initial  publication  of  Federal 
laws  upon  enactment  and  are  printed  as  soon  as  possible  after  approval  by  the  President. 
Legislative  history  references  appear  on  each  law.  Subscription  service  includes  all  public  laws, 
issued  irregularly  upon  enactment,  for  the  105th  Congress,  1st  Session,  1997. 

Individual  laws  also  may  be  purchased  from. the  Superintendent  of  Documents,  U.S. 
Government  Printing  Office.  Prices  vary.  See  Reader  Aids  Section  of  the  Federal  Register  for 
announcements  of  newly  enacted  laws  or  access  the  online  database  at  http://www. access. 
gpo.gov/su_docs/ 


Superintendent  of  Documents  Subscriptions  Order  Form 


Ordef  Processing  Coda: 

*6216 


1 I  YES,  enter  my  subscription(s>  as  follows: 


Charge  your  order. 
It's  Easy! 


S3 


^i'  P- 


.  subscriptions  to  PUBLIC  LAWS  for  the  105th  Congress 


.,ai«. 


Fax  your  orders  (202)  512-2250 
Phone  your  orders  (202)  512-1800 

$  1 90  per  subscription. 


The  total  cost  of  my  order  is  $^ International  custorners  please  add  25%.  Prices  include  regular  domestic 

postage  and  handling  and  are  subject  to  Change. 

Please  Choose  Method  of  Payment: 

I    I  Check  Payable  to  the  Superintendent  of  Documents 


(Company  or  Personal  Name) 

(Please  type  or  print) 

(Additional  address/attention  line) 

(Street  address) 

(City.  State,  ZIP  Code)                            ,       . 

(Daytime  phone  including  area  code) 

(Purchase  Order  No.)                                                      .        ,^^  ^^ 
May  iw  make  your  nainrtirfclressavMhhle  to  odierinaiere?     [ |   | | 


I    I  GPO  Deposit  Account 

I    I  VISA  or  MasterCard  Account 


i-D 


II           1  1    1    1      1       1 

7%/iitlr  v/tti  ftnf 

1      1           1             (Credit  card  expiration  date)                  «/iMr  /im/^r  f 

(Authorizing  Signature) 

Mail  To:  Superintendent  of  Documents 

RO.  Box  371954,  Pittsbuiih,  PA  15250-7954 


12/96 


•#^S^„v 
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Microfiche  Editions  Available... 


Federal  Register 

The  Federal  Register  is  published  daily  in 
24x  microfiche  format  and  mailed  to 
subscribers  the  following  day  via  first 
class  mail.  As  part  of  a  microfiche 
Federal  Register  sut)scription,  the  LSA 
(List  of  CFR  Sections  Affected)  and  the 
Cumulative  Federal  Register  Index  are 
mailed  monthly. 

Code  of  Federal  Regulations 

The  Code  of  Federal  Regulations, 
comprising  approximately  200  volumes 
and  revised  at  least  once  a  year  on  a 
quarterly  t>asis,  is  published  in  24x 
microAcfte  format  and  the  current 
year's  volumes  are  mailed  to 
sutjscribers  as  issued. 


Microfiche  Subscriptioii  Prices: 

Federal  Register: 

One  year:  $433.00 
Six  months:  $216.50 

Code  of  Federal  Regulations: 

Current  year  (as  issued):  $264.00 


*5419 


Superintendent  of  Documents  Subscnjf^tion  Order  Form 

Charg0  your  onhr. 
It's  easy! 


k.  ^  J 


D   YES,  enter  the  following  indicated  subscriptions  in  24x  microfiche  format:  V    ^^  ^^^  ®!5*" !???? !  J  J"?SJ 

^  *^  ^^Phone  your  orders  (202)  512-1800 

Federal  Register  (MFFR)  □  One  year  at  $433  each        □  Six  months  at  $216.50 

Code  of  Federal  Regulations  (CFRM6)  □  One  year  at  $264  each 


The  total  cost  of  my  order  is  $ .  Price  includes 

regular  domestic  postage  and  handling  and  is  subject  to 
change.  International  customers  please  add  25%. 


(Company  or  personal  name) 


(Please  type  or  print) 


(AdditioDal  address/attention  line) 


(Street  address) 


(Gty.  State,  Zip  code) 


(Daytime  phone  indudii^  area  code) 


(Purchase  order  no.) 


Per  privacj^  check  box  bdow: 

Q  Do  not  make  my  name  available  to  other  mailers 
Check  method  of  payment: 

□  Qieck  payable  to  Superintendent  of  Documents 
Q  GPO  Deposit  Account 

□  VISA  □  MasterCard 


M       MM 

1     1     1       (exDiration) 

-D 


I  I  I  I  I  I  I  I  I  I  I  I  I  I  I  I  I  i~n 


(Authorizing  signature)  6^6 

Thank  you  for  your  order! 

Mail  to:    Superintendent  of  Documents 

P.O.  Box  371954,  Pittsburgh,  PA  15250-7954 


2-2250 
2-1800 


]-n 


6«6 


7954 
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Printed  on  recycled  paper 
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